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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  ur)der 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
RE<5lSTE5jssue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart110 

[SO-94-004] 

Agency  Reorganization  of  Anafytical 
Testing  Services;  Correction 

AGENCY:  Agricultural  Marketinc  Service. 
USUA. 

ACTION:  Technical  amendment;  final 
rule. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  removing  regulations 
pertaining  to  recordkeeping 
requirements  for  certified  applicators  of 
federally  restricted  use  pesticides.  These 
provisions  were  inadvertently  included 
in  a  final  rule  on  AMS  reorganization  of 
analytical  testing  services  published 
August  9.  1993  (58  FR  42408).  This  rule 
confirms  that  the  regulations  regarding 
pesticide  requirements  for  certified 
appllcatoi%^f  federally  restricted  use 
pesticides  published  April  9, 1^993  (58 
FR  19022)  remain  in  effect. 

EFFECTIVE  DATE:  August  9.  1993, 

FOR  FURTHER  INFORMATION  CONTACT: 
B6nnie  Poll,  Chief.  Pesticide  Records 
Branch,  Agricultural  Marketing  Service. 
U.  S.  Department  of  Agricuhure.  8700 
Centreville  Road.  Suite  200.  Manassas. 
VA  22110.  Telephone  (703)  330-7826. 

SUPPLEMENTARY  INFORMATION:  As 
published  on  August  9,  1993.  the  final 
regulations  incorrectly  included 
provisions  regarding  part  110.  These 
provisions  must  therefore  be  deleted. 
The  regulations  regarding  Pesticide 
Requirements  for  Certified  Applicators 
of  Federally  Restricted  Use  Pesticides 
published  April  9, 1993.  (58  FR  19022) 
remain  in  effect. 


List  of  Subjects  in  7  CFR  Part  110 

Pesticide  and  pests.  Reporting  and 
recordkeeping  requirements. 

PART  110— [CORRECTED] 

Accordingly.  7  CFR  Chapter  I  is 
corrected  by  making  the  following 
amendments: 

Part  110  published  at  58  FR  42408. 
August  9,  1993  is  removed. 

Part  110  published  in  subchapter  E  at 
58  FR  19022.  April  9.  1993.  remains  in 
effect. 

Dated:  March  28.  1994 
Lon  Hatamiya, 
Administrator. 

IFR  Doc.  94-7842  Filed  3-31-94:  8:45  am] 
BILUNQ  CODE  3410-0;-P 


7  CFR  Part  915 

[Docket  No.  FV94-91&-1-IFR] 

Avocados  Grown  In  South  Florida; 
Suspension  of  Grade  Requirements  for 
Certain  Florida  Avocados 

AGENCY:  Agricultural  Marketinc  Ser\ice. 
USDA. 

ACTfON:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  extends  a 
suspension  of  grade  requirements  for 
fresh  Florida  avocados  shipped  in 
certain  containers  to  destinations  within 
the  production  area  in  Florida  for  the 
1994-95  season.  This  rule  will  enable 
Florida  growers  and  handlers  to  market 
a  larger  percentage  oft  their  crops  in  tljp 
production  area,  and  it  is  necessary  in 
response  to  quality  problems  associated 
with  the  after  effects  of  Hurricane 
Andrew. 

DATES:  Effective  April  1.  1994. 
Comments  which  are  received  by  May  2. 
1994  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
USDA,  room  2523-S.  P.O.  Box  96456. 
Washington,  DC  20090-6456;  FAX: 
202-720-5698.  Comments  should 
reference  this  docket  number,  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 


Federal  Register 

Vol.  59,  No.  63 
Friday.  April  1.  1994 


Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  )onas.  Southeast  Marketing  Field 
Office.  Fruit  and  Vegetable  Di\-ision. 
AMS.  USDA.  P.O.  Box  2276.  Winter 
Haven.  Florida  33883-2276;  telephone: 
813-299-4770.  or  FAX:  813-299-5169; 
or  Gary  D.  Rasmussen.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  202-720- 
5331.  or  FAX:  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
915  (7  CFR  part  915)  regulating  the 
handling  of  avocados  grown  in  South 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
1286b. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  This  rule  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  aa^y  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereirom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  Aftrr  the 
hearing,  the  Secretary  would  rjle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  m  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entr\'  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
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the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  65  avocado  handlers 
subject  to  regulation  .under  the  order 
covering  avocados  grown  in  South 
Florida,  and  about  95  avocado 
producers  in  South  Florida.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  aimual 
receipts  of  less  than  $3,500,000.  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
tiiese  handlers  and  producers  may  be 
classified  as  ^jn?ll  entities. 

The  Avocaq?SS^dminisLrative 
Comm.ittee  (committee)  met  February 
16.  1994.  and  reconumended  that  the 
suspension  of  grade  requirements  be 
e.xtended.  fhe  committee  meets  prior  to 
and  during  eSch  season  to  review. the 
rules  and  regulations  effective  on  a 
continuous  basis  for  avocados,  n-tuiated 
under  the  order.  Committee  meetings 
are  open  to  the  public,  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Section  915.306  (7  CFR  915.306)  of 
the  order  specifies  grade,  pack,  and 
container  marking  regulations  for  fresh/ 
shipments  of  avocados  grown  in  ' 

Florida.  This  section  was  amended  by 
an  interim  final  rule  published  at  58  FR 
7972  on  February  11, 1993.  and 
finalized  at  58  FR  34683  on  June  29. 
1993.  The  final  rule  suspended  grade 
requirements  for  avocados  shipped  to 
destinations  within  the  production  area 
in  Florida  in  containers  other  than  those 
authorized  under  §  915.305,  during  the 
period  Februarj'  11, 1993.  through 
March  31. 1994. 

This  rul»-4mends  §915.306  by  adding 
a  new  paragraph  (a)(7)  to  extend  the 
suspension  of  grade  requirements  for 
avocados  shipped  to  destinations  within 
tht!  production  area  in  Florida  in 


containers  other  than  those  authorized 
under  §  915.305,  during  the  period  April 
1, 1994,  through  March  31, 1995. 

The  committeoA^commended  that  tli«^ 
suspension  be  extended  for  1994-95 
stiason  shipments,  Decause  more  than 
normal  amounts  of  scarring  and 
Cejcospora  spots  due  to  wind  damage 
and  tlie  loss  of  tree  canopy  are  expected 
to  damage  the  skin  of  the  fruit  for 
several  avocado  varieties  next  season. 
These  skin  blemishes  affect  the 
appearance  of  the  avocados,  and  as  a 
fesult  some  of  the  fruit  will  not  Uieet  the 
minimum  grade  requirement  of  U.S.  No. 
2  specified  in  paragraph  (a)(1)  of 
§915.306.  However,  such  fruit  is  a 
wholesome  product  marketable  within 
the  production  area. 

This  rule  will  enable  Florida  avocado 
producers  and  handlers  to  continue 
Silling  fresh  avocados  in  the  production 
area,  which  would  otherwisfe  be  culled 
Out  during  the  packing  process,  making 
additional  fruit  available  to  consumers. 
This  rule  is  expected  to  result  in" 
relatively  small  quantities  of  lower 
quality  avocados  being  sold  fresh  within 
the  production  area  during  the  1994—95 
season. 

The  committee  recommended  that 
this  suspension  be  made  effective  for 
cnly  the  1994-95  season,  because  it 
expects  that  more  abundant  supplies  of 
fresh  Florida  avocados  with  fewer  skin 
blemishes  will  be  available  for  the  fresh 
market  by  the  start  of  the  1995-96 
season.  Florida  avocado  production 
continues  to  recover  from  the 
devastation  caused  by  Hurricane 
Andrew  in  i\ugust  1992,  bu»  production 
expected  for  the  1994-95  season  is  still 
ivell  below  the  levels  reached  prior  to   ' 
the  hurricane. 

This  rule  does  not  apply  to  fresh 
Florida  avocados  shipped  to 
destinations  outside  the  production  area 
end  to  avocados  shipped  to  any 
destination  in  those  containers  specified 
in  §  915.305.  A  minimum  grade 
requirement  of  U.S.  No.  2  continues  to 
apply  to  such  shipments.  Also,  this  rule 
does  not  change  any  current  maturity, 
container,  pack,  and  inspection 
requirements  effective  under  the  order 
for  fresh  Florida  avrx:ado  shipments. 

Avocados  imported  into  the  United 
States  must  grade  at  least  U.S.  No.  2,  as 
provided  in  §  944.28  (7  CFR  944.28). 
Since  this  rule  does  not  change  the 
mininuim  grade  requirement  of  U.S.  No. 
2  specified  in  §  915.306  for  avocados 
handled  to  points  outside  the 
production  area,  there  is  no  need  to 
change  the  avocado  import  regulation. 
Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
requires  that  whenever  specified 
commodities,  including  avocados,  art! 
regulated  undpr  a  Federal  marketing 


order,  imports  of  that  commodity  into 
the  United  States  must  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  extend  the  suspension  of  grade 
requirements  for  certain  Florida 
avocados  shipped  diu-ing  the  1994-95 
season.  The  Department's  view  is  that 
this  rule  will  have  a  beneficial  impact 
on  producers  and  handlers  since  it  will 
permit  avocado  handlers  to  make 
additional  supplies  of  fruit  available  to 
meet  consumer  needs  consistent  with 
expected  crop  and  market  conditions. 

Based  on  tne  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
nde  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  extension  of  the 
suspension  set  forth  below  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  nde  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  rule  suspends  grade 
requirements  for  certain  avocados 
grown  in  Floiida;  (2)  Florida  avocado 
handlers  are  aware  of  this  suspension 
which  was  recommended  by  the 
committee  at  a  public  meeting,  and  they 
v^rill  need  no  additional  time  to  comply 
with  this  suspension:  (3)  this  rule  needs 
to  be  made  effective  by  April  1, 1994, 
to  be  of  maximum  benefit  to  the  Florida 
avocado  industry;  and  (4)  the  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  any  finalizatinn  of 
this  interim  final  nde. 

List  of  Subjects  in  7  CFR  Part  013 

Avocados,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVCX^ADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-«74. 
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2.  Section  915.306  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

Note:  This  section  will  app>ear  in  the 
annual  Code  of  Federal  Regulations. 

§  91 5.306    Florida  avocado  grade,  pack, 
and  container  marking  regulation. 

(a)  •  •   • 

(7)  Notwilhstanding  the  provisions  in 
this  section,  such  avocados  mav  be 
handled  during  the  period  April  1, 
1994,  through  March  31.  1995.  not 
subject  to  the  grade  requirements 
specified  in  paragraph  (a)(1)  of  this 
section  when  they  are  shipped  in 
containers  other  than  those  authorized 
under  §915.305  to  destinations  within 
the  production  area. 
*         •         •         • 

Dated;  March  25,  1994. 
Roljert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-7693  Filed  3-31-94;  8:45  am) 

BILLING  COD£  34tO-02-P 


7  CFR  Parts  1005, 1007, 1011,  and  1046 
[DA-9:^-29J 

Milk  In  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexlngton-Evansviile  Marketing  Areas; 
Suspension  of  Certain  Provisions  of 
the  Orders 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Suspension  of  rules. 


SUMMARY:  This  document  suspends  for 
12  months  certain  provisions  of  the 
Carolina.  Georgia.  Tennessee  Valley, 
and  Louisville-Lexington-Evansvilie 
Federal  milk  orders.  The  suspension 
will  regulate  a  plant  at  Kingspon. 
Tennessee,  under  the  Tennessee  Valley 
order,  instead  of  the  Carolina  order,  and 
it  will  keep  regulated  under  the 
Tennessee  Valley  order  a  plant  at 
Somerset.  Kentucky,  that  otherwise 
could  have  become  regulated  under  the 
Louisville- Lexington-Evansville  order. 
The  action  is  being  taken  to  remove  and 
prevent  pricing  disparities  that  could 
jeopardize  the  business  of  these 
handlers,  pending  an  amendatory 
proceeding  on  these  matters. 
EFFECTIVE  DATE:  March  1.  1994.  through 
February  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2971.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 


Notice  of  Proposed  Suspension  (DA- 
93-29):  Issued  October  22.  1993; 
published  October  28. 1993  (58  FR 
57970). 

Revised  Proposed  Suspension  (DA- 
93-29):  Issued  January  3,  1994; 
published  January  10,"  1994  (59  FR 
1305). 

The  Regulator}'  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  lessen  the  regulatory 
burden  on  small  entities  by  removing 
pricing  disparities  that  are  causing  or 
could  cause  financial  hardship  for 
certain  distributing  plants. 

The  Department  is  issuing  this  rule  ip 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  p;pvisions  of  the 
Agricultural  Marketing  Agreement  Art 
and  of  the  orders  regulating  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (58 
FR  57970)  on  October  28.  1993. 
concerning  the  proposed  suspension  of 


certain  provisions  of  the  Georgia. 
Carolina.  Tennessee  Valley  Federal  milk 
orders  (DA-93-29).  The  public  was 
afforded  the  opportunity  to  comment  on 
the  notice  by  submitting  written  data, 
views,  and  arguments  by  November  4, 

1993.  Six  comment  letters  were  received 
concerning  the  three-market  proposed 
suspension. 

Subsequent  to  the  issuance  of  tne 
above  proposed  suspension,  a 
suspension  request  was  received  from  a 
handler  regulated  imder  the  Tennessee 
Valley  order  Lhat  expanded  the  initial 
suspension  issue  to  the  Louisville- 
Lexington-Evansville  order.  Thereafter, 
a  revised  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(59  FR  1305)  on  January  10.  1994, 
concerning  the  proposed  suspension  of 
certain  provisions  of  the  Georgia. 
Carolina,  Tennessee  Valley,  and 
Louisville-Lexington-Evansville  Federal 
milk  orders.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
notice  by  submitting  written  data, 
views,  and  arguments  by  January  20, 

1994.  Ten  comment  letters  were 
received  concerning  the  expanded  four- 
market  proposed  suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notices  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  orders 
regulating  the  handling  of  milk  in  the 
Georgia.  Carolina,  Tennessee  Valley,  ' 
and  Louisville-Lexington-Evansville 
Federal  milk  marketing  areas  will  not 
tend  to  effectuate  the  declared  policy  of 
the  Act  during  the  monthrfbf  March 
1994  through  rebruary»«95: 

1.  In  §  1005.7(d)(3)  of  the  Carolina 
order,  the  words  "from",  "there",  "a 
greater  quantity  of  route  disposition, 
e.xcept  filled  milk,  during  the  month", 
and  *than  in  this  marketing  area"; 

2.  In  §  1007.7(e)(3)  of  the  fceorgia 
order,  the  words  ",  except  as  provided 
in  paragraph  (e)(4)  of  this  section."; 

3.  In  §  1007.7  of  the  Georgia  order, 
paragraph  (e)(4); 

4.  In  §  1011.7(d)(3)  of  the  Tennessee 
Valley  order,  the  words  "fi-om",  "there", 
"a  greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area";  and 

5.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski". 

Statement  of  Consideration 

This  action  will  allow  a  distributing 
plant  at  Kingsport,  Tennessee,  that  is 
located  within  the  Tennessee  Valley 
marketing  area  and  that  meets  all  of  the 
pooling  standards  of  the  Tennessee 
Valley  order  to  be  regulated  under  that 
order  rather  than  the  Carolina  order,  as 


15316  Federal  Register  /  Vol.  5< 


No.  63  /  Friday,  April  1,1994  /  Rules  and  Regulations 


ROW.  despite  the  plant  having  greater 
sales  in  the  Carolina  marketing  area.  It 
will  allow  a  distributing  plant  located  at 
So.T.crset,  Kentucky,  that  has  been 
regulated  under  the  Tennessee  Valley 
order  to  remain  regulated  under  that 
order  even  if  it  should  develop  greater 
sales  in  the  Louisville-Lexington- 
Evansville  (Order  45)  marketing  area.  In 
addition,  this  action  will  allow  a  supply 
plant  at  Springfield,  Kentucky,  that  has 
been  supplying  the  Somerset  plant  to 
rt>main  pooled  under  the  Tenncisce 
Valley  order  without  having  to  make 
uneconomic  shipments  of  milk  that  it 
contends  would  have  been  necessary  if 
the  Southern  Belle  plant  shifted  to 
Order  46. 

I.  The  Problem  cf  Land-O-Sun  Dairies. 
Inc. 

In  recent  months,  the  blend  pnce  to 
producers  at  Kingsport,  Tennessee, 
under  the  Tennessee  Valley  order  has 
been  significantly  higher  than  the  blend 
price  at  that  location  under  the  Carolina 
t»rder.  For  example,  during  the  months 
of  July  through  October  1993.  the 
Tennessee  Valley  blend  price  st 
Kingsport  was  32  cents,  29  cents.  20 
cents,  and  20  cents,  resuprtively.  higher 
th^jn  the  Carolina  bleaa  price  at 
Kingsport.  Although  the  Class  I  price  at 
Kingsport  is  identical  under  both  of 
these  orders,  the  Tennessee  Valley 
order's  higher  Class  I  utili;ation  has 
resulted  In  a  higher  blend  price  at 
Kingsport  during  nearly  every  month  fur 
thepast  two  years. 

The  difference  in  blend  prices  at 
Kingsport  requires  Land-O-Sun  Dairies, 
as  a  Carolina  order  handler,  to  pay 
significant  over-order  prices  to  retain  its 
i.ulk  supply  in  competition  with  nearby 
handlers  regulated  under  the  Tennessee 
Valley  order.  Land-O-Sun  indicated  that 
it  cpuld  not  continue  to  pay  these  over- 
order  prices  without  jeopardizing  the 
existence  of  its  business.  It  thert>foro 
■  proposed  a  suspension  of  certain 
provisions  of  Orders  5  and  11  that 
would  allow  it  to  berome  regulated 
under  Order  11. 

It  should  be  noted  thut  the  paragraph 
that  is  being  suspended  froni  the 


Georgia  order  is  merrlv  a  i  or 
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change  to  preserve  the  status  quo 
between  the  Carolina  and  Cniorgia 
orders.  Tliis  change  i.s  necessary  to 
contini;e  the  n^gulation  of  a  Grernvilli . 
Soi;th  Carolina,  plant  under  the  Georgia 
order.  Without  the  suspension,  the  plant 
would  become  regulated  under  the 
Carolina  order. 

2.  The  Prohl&m  of  Southern  B^llt-  Dairy 
Company 

Southern  Belle  Dairy  at  Somerset. 
Kentucky,  has  been  regulated  under 


Order  11  since  1989.  However,  recently 
it  has  acq'ured  accounts  that  could 
( ause  it  to  shift  to  Order  46. 

In  recent  months,  the  blend  price  at 
Somerset  under  Order  11  has  been 
sij;nificant!y  higher  than  the  blend  price 
at  that  location  undor  Order  46.  For 
example,  during  the  months  of  July 
through  October  1993.  the  blend  price 
ucder  Order  11  at  Somerset  was  67 
cents.  62  cents.  49  cents,  and  25  cents, 
respectively,  higher  than  the  Order  46 
blend  price  at  that  location.  Of  these 
amounts,  19  cents  is  attributable  to  a  19- 
cent  higher  Cla.ss  I  price  at  that  location 
under  Order  11.  Southern  Belle 
contended  djat  if  it  should  shift  to  Order 
46  it  would  have  to  pay  substantial 
over-order  prices  to  its  producers  to 
retain  its  milk  supply.  Moreover,  slight 
changes  in  sales  could  cause  it  to  shift 
back  and  forth  between  the  two  orders, 
causing  market  instability  and 
uncertainty  under  the  base-excess 
programs  applicabl"  to  both  orders. 

3.  Th/hcoblfm  of  Armour  Food 
In^reklipnts  Company 

I  ArmoSf'op^ates  a  supply  plant  and 
a'nor.pool  m»f.ufacturing  plant  at 
Springf.eWTNentucky.  The  supply  plant 
has  bet;n  regulated  under  Order  11  since 
.-Nug'isV  1992.  If  the  Southern  Belle  plant 
ii^iLsnifted  to  Order  46,  Armour's 
supply  plant  would  also  have  become 
sDlMCH-t  to  the  regulations  of  Order  46 
because  the  plant  is  supplying  milk  to 
the  Southern  Ek>lle  plant.  Aru.our 
firgued  that  the  plant  would  not  qualify 
as;  a  pool  plant  ba.sed  on  its  present  mi'k 
handling  practices  because,  under  the 
net  shipment  provision  of  Order  4f>,  all 
of  die  ship.rrents  sent  to  its 
manufacturing  facility  from  pool 
distributing  plants  for  surplus  disposal 
%vou!d  be  subtracted  from  its  shipments 
to  pool  distributing  plants.  Armour 
stated  that  to  keep  the  milk  of  its 
producers  pooled  under  Order  46  it 
wni>ld  hdve  to, incur  substantia! 
increases  in  transportation  and 
ussembly  costs.  To  a\  oid  the.st:  cost;. 
Armour  proposed  suspending  language 
iii  the  net  shipment  provision  of  Order 
4'i.  notice  of  wliich  was  provided  in  the 
Federal  Register  on  September  28,  1993 
(DA- 93-26).  7  wo  cumm.ent  letters  were 
pf'ceived  opposing  that  request. 

4.  /ndi.'s(rv /ipsponse.s  to  the  Hevised 
Proposed  Suspension 

In  response  to  the  notice  of  proposed 
s.  ip'-nsion  and  the  revised  proposed 
suspension,  a  total  of  18  dpmments  were 
received  from  12  different  parties. 

Milkco,  Inc..  a  handler  regulated 
under  the  Carolina  order  with  a  plant  in 
A">heville.  North  Carolina,  stated  that  it 
supported  the  proposed  suspension. 


Southern  Belle  Dairy,  Armour  and 
Land-O-Sun  also  submitted  letters  in 
support  of  the  suspension. 

A  letter  supporting  the  proposed 
suspension  affecting  Orders  5,  7,  and  11 
also  was  received  from  Mid-America 
Dair.nien.  Inc..  on  behalf  of  Soutliem 
Milk  Sales.  Inc..  a  dairy  cooperative 
With  producer  milk  pooled  on  the 
Tennessee  Valley,  Cieorgia.  and  Carolina 
orders.  The  cooperative  noted  in  its 
letter  that  "paying  higher  over-order 
values  lo  maintain  its  supply  of  milk 
would  je(  pardize  the  existence  of  the 
affected  d'Stributing  plant."  Mid- 
America  did  not  file  a  couunent  in 
n;  prmse  to  the  revised  proposed 
susjit  nsion. 

\n  indi\  idual  dairy  iarmer  who 
supplies  p,'-r)ducer  milk  to  Land-O-Sim 
also  filed  a  comment  in  support  of  the 
suspension,  stating  that  if  L.tmd-0-Sun 
paid  him  a  lesser  price  for  his  milk  he 
would  have  to  sell  lo  another  handler. 
A  d:iir\'  farmer  that  formerly  supplied 
Land-6-Sim  stated  that  he  opposed  the 
action. 

Coburg  Dairy,  a  Carolina  order 
handler  located  in  Chiuleston.  South 
Carolina,  fi'ul  I'eeler  Jersev  Farms.  Inc., 
which  operates  a  distributing  plant  in 
G.iffney,  South  Carolina,  filed  comments 
opposing  the  suspension.  Both  handlers 
compete  with  the  Kingsport  plant  for 
Class  I  sales  in  the  Carolina  market. 
Coburg  argued  that  the  regulation  of  the 
Kingsport  plant  under  the  Tennessee 
Valley  order  would  gise  the  plant  a 
conipeiitive  advantage  in  the  Carolina 
market  since  it  has  a  lower  Class  I  price 
and  Ixjcause  it  presumably  would  not 
have  to  pay  over-order  prices  to  its 
producers.  Peeler  stated  that  Land-O- 
Sun  was  engaging  in  "low  ball"  pricing 
and  that  no  action  should  b*,*  taken  that 
will  have  a  significant  ec:oiinm.it:  impact 
on  small  entities. 

Pdisto  Milk  Producers  C^iojvrative, 
which  supplies  Coburg  Dairy  and 
another  f5rdf;r  5  handler,  opposed  the 
susptnsion  Ixjcause  it  would  allow  the 
Ki.igspon  plant  to  swit(.h  to  Order  1 1  at 
the  cxpen.se  of  the  Order  5  pool. 

The  North  Carolina  Farm  Bureau 
lederation.  a  general  farm  organization, 
objecrted  to  the  proporioil  suspension  on 
the  grounds  that  regulation  of  thp 
Kingsport  plant  under  Order  II  would 
jeopardize  the  over-order  prices  in  the 
Carolina  market.  The  Federation 
indicated  that  eroding  Class  I  premiums 
and  lower  Class  I  utilization  were 
threatening  the  health  of  the  dairy 
industry  in  North  Carolina. 

Milk  Marketing,  Inc.,  a  cooperative 
association  with  688  dairy  farmers 
ujider  Order  46.  stated  that  it  had 
supported  lock-in  provisions  in  the  past 
but  that  it  was  opposing  the  suspension 
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that  would  kc?op  Southern  Belle 
regulated  under  Order  1 1  because  its 
procurement  area  and  sales  arta  were 
the  same. 

Finally,  a  coniment  opposing  the 
suspension  was  snb.niitted  by  Central 
Milk  Producers  Cooperative  on  behalf  of 
all  of  its  c.onstiUioiU  cooperative 
nionibers.  with  the  exci^ption  of  Mid- 
America  Dair>me:<.  Inc.  Lhn  only  CMI'C 
member  with  dairy  farmer  members  in 
the  affected  area.  CMi'C  stated  that  it 
f'pposod  the  suspen.sion  becaus'^  it 
"circumvents  the  amendment  prof.ess." 
it  argued  that  the  problems  described 
above  should  l;a\e  been  handled 
tjirough  e  fonnal  rulemaking  process. 

5.  T/7f?  Need  To  Adopt  This  Suspension 
Pfndmg  an  Aincndaiory  Procfeding  To 
Rr^nhfi  Tl'c-if  Is!,urs  in  a  ^f^^^• 
P'^rmanent  Mannrr 

After  carefully  evaluating  tliu 
I  rmmenls  that  were  submitted,  it  must 
be  concluded,  en  balance,  that  orderly 
marketing  will  be  best  prt^served  by 
adopting  the  proposed  suspension,  for  a 
t2-month  peritxl  only,  to  allow  the 
industry  tune  to  develop  proposals  for 
('.  hefiring  to  be  held  before  the 
susnension  period  expires. 

Tnere  was  only  limited  opposition  to 
that  portion  of  the  suspension  request 
that  would  permit  the  Southern  Bello 
plant  at  Somerset,  Kentucky,  and  the 
Ai-mour  Food  Ingredients  CJDmpany 
plant  at  Springfield,  Kentucky,  to 
remain  pooled  under  the  Tenncsst»e 
Valley  order,  whore  they  have  b.-en 
regulated  since  1989  and  l'^92, 
respectively.  The  present  suspension 
will  iT^move  a  potential  problem  for  both 
plants  and  will  eliminate  the  need  to 
move  forward  with  an  alternative' 
suspension  action  (DA-93-26)  that 
would  have  nimoved  the  net  shipment 
provision  of  Order  4fi,  an  action 
opposed  by  both  Milk  Marketing,  hic. 
and  The  Kroger  Company. 
(Commensurate  with  the  i.ssuance  of 
this  suspension  order,  the  proceeding 
involving  DA-93-2()  is  being 
terminated.) 

The  primary  objections  to  the 
suspension  action  centered  on  the 
situation  faced  by  Land-O-Sun  Dairy  at 
Kingsport,  Termessee.  Coburg  Dairy  and 
Edisto  Milk  Producers  stated  tliat  "the 
Kingsport  plant  has  a  lower  Class  I  price 
tlian  plants  located  in  the  Carolina 
marketing  area  *   *   •  but  the  blend 
price  at  Kingsport  under  the  Tennessee 
Valley  marketing  order  is  significantly 
greater  than  the  blend  price  paid  to 
C:oburg's  producers"  and  that  "handlers 
with  a  lower  federal  order  cost  of  milk 
procurement,  but  whose  producers 
receive  more  by  way  of  the  blend  price, 
should  not  be  permitted  to  compete 


against  a  handler  with  higher  milk 
procurement  costs,  but  whose  producers 
receive  less  by  way  of  the  blend  price." 

The  Class  I  price  at  Kingsport. 
Tennessee,  is  identical  under  Orders  5 
and  11   I'nder  Order  5,  the  price 
increns's  to  the  east  and  southeast  of 
Kingsport  reflecting  the  higher  value  of 
milk  that  is  consistent  with  a  national 
pattern  of  higher  milk  prices  as  distance 
increases  from  the  surplus  producing 
areas  of  Minnesota  and  Wisconsin. 
Consequently,  the  Order  5  Class  1  price 
applicable  to  Coburg  Dairy  at 
Charleston,  South  Carolina,  is  46  cents 
higher  than  the  Order  5  Class  I  price  at 
Kingsport.  Tennessee.  This  difference  in 
Class  I  price  would  apply  regardless  of 
whether  Land-O-Sun  was  regulated 
under  Order  5  or  Order  11. 

In  December  1993.  the  Order  5  Class 
I  price  was  $15.23  at  Kingsport  and 
$15.69  at  Charleston.  The  Order  5  blend 
pric  e  that  producers  w  ould  have 
received,  if  the  order  did  not  have  a 
base-excess  plan,  refit^cted  tliis  same 
location  difference:  Si 4.65  at  Kingsport 
and  $15.11  at  Charleston. 

The  blend  price  under  Order  1 1  in 
December  1993  was  $14  76.  eleven  cents 
higher  than  tlie  Order  5  price  at 
Kingsport  that  n.onth.  but  35  cents 
below  the  blend  price  at  Coburg  Dairy 
in  Charleston.  Consequently,  it  is 
simply  not  correct  that  Coburg  pavs  a 
higher  Class  I  price  but  that  its 
producers  receive  a  lower  blend  prK.e. 
On  the  contrary,  Coburg's  produc  ers 
would  receive  a  hightir  blend  price  than 
Land-O-Sun 's  producers  whether  Land- 
O-Sun  WHS  regulated  under  Order  5  or 
Order  11.  The  difference  would  be  less 
if  Land-O-Suh  were  regulated  under        J 
Order  11.  ' 

The  comments  of  Peeler  Jersev  Farms, 
Inc.,  of  Gaffney,  South  C^irolina,  suggest 
that  shifting  the  Land-O-Sun  plant  from 
Order  5  to  Order  1 1  would  unfairly 
impact  them  economically.  Peeler  dls<i 
questioned  the  finding  tliat  the 
suspension  would  not  have  a  significant 
impact  on  n  substantial  number  of  small 
entities. 

Like  Coburg  Dairy,  Feeler  Jersey  ) 
Farms  has  a  higher  Class  I  pric-e 
applicable  at  its  location  than  is 
applicable  at  Kingsport.  This  difference 
of  31  cents  in  the  Class  I  price  would 
apply  whether  the  Kingsport  pl;<.nt  was 
regulated  under  Order  5  or  Order  1 1 
L'nder  Order  5,  this  31 -cent  location 
adjustment  is  also  reflected  in  the  blend 
price  at  Gaffney  as  compared  to 
Kingsport. 

Regulation  of  the  Land-O-Sun  plant 
under  Order  1 1  will  not  have  a 
significant  economic  impact  on  either 
Coburg  Dairy,  Edisto  Milk  Producers,  or 
Peeler  jersey  Farms.  However.  kepp)ing 


the  Land-O-Sun  plant  regulati'd  under 
Order  5  will  have  a  serious  impact  on 
itsability  to  maintain  a  milk  supply  in 
competition  with  nearbv  Order  11 
handlers. 

A  review  of  tiie  almost  bO-yejir  histon,- 
of  the  Federal  order  program  clearly 
highlights  the  continuously  evolving 
nature  of  the  dairy  industry  and  the 
necessity  of  the  market  order  program  to- 
keep  up  with  changes  in  the  industrv'. 
The  price  discrt^panries  leading  to  this 
suspension  request  suggest  that  the 
regulatorv-  framework  in  this  area  has 
not  kept  pace  with  the  realities  of  the 
m.arketplace. 

In  administering  the  Federal  milk 
order  program,  the  Departme.'^t  cannot 
be  insensitive  to  those  who  would  be 
unfairly  impacted  by  its  regulation.  The 
price  that  is  established  for  a  handler 
may  dictate  whether  the  handler  can 
maintain  a  vi.ible  br.^ness  operation. 
In  response  to  those  w  ho  argiie  that 
the  Department  is  engaging  in 
rulemaking vviLh  this  action,  we  would 
emphasize  that  this  is  a  temporary 
measure  taken  to  give  tlie  indu.slrv'  time 
to  submit  proposals  for  a  more 
permanent  solution  to  these  proWi  ins. 
We  agn»e  with  those  who  stated  tliat ^lie 
be.-;t  way  to  keep  current  with  ch<inges 
in  the  marketplace  is  through  a  hearing 
process  where  all  parties  have  an 
opportunity  ttrbuild  a  comprehensive 
record  on  the  matters.  However, 
knowing  that  situations  can  change 
quickly  or  temporarily.  Congress  gave 
the  Secretan,  th«authority  to  suspend 
order  provisions  mt-U^mporar>-  periods 
to  handle  situations  in  which  the  ordt^r 
IS  no  longer  effectuating  the  declared 
objectives  of  the  ,^ct. 

We  now  find  ourselves  in  such  a 
situation.  The  regulatory  program  ni.i) 
have  fallen  behind  tlie  realities  of  Lho 
marketplace,  and  time  is  needed  to 
explore  possible  approaches  to  deal 
with  these  concerns.  For  this  n-asop.  wo 
are  limiting  this  suspension  to  12 
months  only.  This  siiould  provide  the 
industry  with  time  to  dev»'lop  and 
submit  proposals  for  a  hearing  on  the 
appropriate  regulatory  structure  in  the 
marketing  arf^as  i  overed  by  Orders  5.11, 
and  46  Ln  the  meantime,  we  believe  that 
this  suspension  will  remove  the 
immediate  potential  of  disorderly 
marketing  conditions  while  an 
amendatory  proceeding  moves  forward. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnei  essarv'. 
and  contrary  to  the  public  interest  in 
that,  (a)  The  suspension  is  necessary  to 
nflect  current  marketing  conditions  and 
to  assure  orderly  marketing  mnditions 
in  the  marketing  area; 


No 
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(b)  ThisjJuspension  does  not  require 
of  person^  affected  substantial  or 
extensive*  preparation  prior  to  the 
efkgir^  date:  and 

(c)  Notice  of  proposed  rulemaking 
was  given  to  interested  parties,  and  they 
were  afforded  opportunity  to  file  written 
data„views,  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  March  1. 
1994. 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007, 1011,  and  1046 

Milk  marketing  orders. 

For  reasons  set  forth  in  the  preamble. 
Title  7,  parts  1005, 1007.  1011,  and 
1046,  are  amended  as  follows: 

,1.  The  authority  citation  for  7  CFR 
parts  1005,  1007,  1011,  and  1046 
continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 


§  1005.7    [Temporartty  susMr(0ed  In  part] 

2.  In  §  1005.7(d)(3)rtfie  Wrds  "from", 
"there",  "a  greater  quantity  of  route 
disposition,  except  filled  milk,  during 
the  month",  and  "than  in  this  marketing 
area"  are  suspended  from  March  1, 
1994,  through  February  28,  1995; 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

S  1007.7    [r^mporartly  suspended  In  part] 

3.  In  §  1007.7(e)(3),  the  words  ", 
except  as  provided  in  paragraph  (e)(4)  of 
this  section,"  are  suspended  from  March 
1. 1994.  through  February  28,  1995; 

4.  In  §  1007.7,  paragraph  (e)(4)  is 
suspended  from  March  1,  1994,  through 
February  28,  1995; 

PART  1011— MILK  IN^THE  TENNESSEE 
VALLEY  MARKETING  AREA 

S 1 01 1 .7    [Temporarily  suspended  In  part] 

5.  In  §  1011.7(d)(3),  the  words  "from", 
"there",  "a  greater  quantity  of  route 
disposition,  except  filled  milk,  during 
the  month",  and  "than  in  this  marketing 
area"  are  suspended  from  March  1, 
1994,  through  February  28. 1995;  and 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

S  1046.2    [Temporarily  suspended  in  part] 

6.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski"  is  suspended  from  March  1. 
1994.  through  February  28, 1995. 


Dated:  March  28.  1994 
Patricia  Jensen, 

ActingAssistant  Secretary-  Marketing  and 

Inspection  Sen'ices. 

|FR  Doc.  94-7840  Filed  3-31-94;  6:45  am) 

BILLING  CODE  341(M)2-P 


7  CFR  Parts  1 124  and  1 135 

[Docktt  Nos.  AO-368-A21,  AO-380-A11: 
DA-92-07] 

Milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
Marketing  Areas;  Order  Amending 
Crdens 

AGEf4CY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  provides  for 
pricing  milk  on  the  basis  of  nonfat 
solids  and  protein,  in  addition  to 
butterfat,  for  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
marketing  orders,  respectively.  In 
addition,  it  reduces  the  supply  plant 
shipping  percentage  for  the  Pacific 
Northwest  order  and  modifies  the 
producer-handler  regulation  to  permit  a 
State  institution  with  outside 
distribution  to  purchase  an  average  of 
1,000  poiuids  of  milk  per  day  from  pool 
plants. 

EFFECTIVE  DATE:  May  1,  1994.  * 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AM9/Dairy  Division,  Order 
Formulation  Branch,  room  2968.  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regtilotpry  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12278.  Civil  Justice  Reform.  This  action 
is  noit  intended  to  have  retroactive 
effect,  nor  will  it  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  Irreconcilable 
conflict  with  the  rule. 


The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
.accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  Documents  in  This  Proceeding 

Notice  of  Hearing:  Issued  July  31, 
1992;  pubhshed  August  6,  1992  (57  FR 
34694). 

Recommended  Decision:  Issued 
October  7.  1993;  published  October  15, 
1993  (58  FR  53439). 

Final  Decision:  Issued  February  9, 
1994:  pubhshed  February  23, 1994  (59 
FR  8546). 

Findings  and  Determinations 

The  following  findings  and 
determinations  supplement  those  that 
were  made  when  the  Pacific  Northwest 
and  Southwestern  Idaho-Eastern  Oregon 
orders  were  first  Issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Act.  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
marketing  aieas.  '^ 

Based  on  the  evidence  introduced  at 
such  hearing  and  the  record  thereof,  it 
is  found  that: 

(1)  The  said  orders,  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 
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(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 

'      which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas,  and 
the  minimum  prices  specified  in  the 
orders,  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders,  as  hereby 
amended,  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in,  a 
marktiting  agreement  upon  wh;ch  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  herebv 
determined  that: 

^     (1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk 
marketed  within  each  of  the  aforesaid 
marketing  areas  to  sign  a  proposed 
marketing  agreement  tends  to  prevent 
the  eflectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  the  orders  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
tlie  orders;  and 

(3)  The  issuance  of  the  order 
amending  the  orders  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  detenninod 

.representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  each 
of  the  respective  marketing  areas. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1135 

Milk  marketing  orders. 
Order  Relative  To  Handling 

On  and  after  the  effective  date  hereof, 
the  handling  of  milk  in  the  Pacific 
Northwest  and  Southwestern  Idaho- 
Eastern  Oregon  marketing  arras  shall  be 
in  conformity  to,  and  in  compliance 
with,  the  terms  and  conditions  of  each 
of  the  orders,  as  amended,  and  as  herel»y 
amended,  as  follows: 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1 .  The  authority  citation  for  part  11 24 
IS  revised  to  read  as  follows: 

Authority:  7  I'.S.C.  601-674 


§1124.7    [Amended] 

2.  In  the  introductory  text  of 

§  1124.7(b),  the  number  "30"  is  ciianged 
to  "20". 

§1124.9    [Amended]         t 

3.  In  §  1124.9(c),  the  words  "and 
nonfat  milk  solids"  are  added  following 
the  word  "butterfat". 

4.  In  §  1124.10.  paragraph  (c)(2)  is 
rf-'vised  to  read  as  follows: 

§1124.10    Producer-handler. 

(c)'    •    • 

(2)  The  producer-handler  handles 
fluid  milk  products  from  sources  other 
than  the  milk  production  facilities  and 
resources  spfecified  in  paragraph  (b)  of 
this  section,  except  as  specified  as 
follows: 

(i)  A  produce.r-handler.  other  than  a 
State  institution,  may  receive  fluid  milk 
products  from  pool  plants  if  such 
receipts  do  not  exceed  a  daily  average 
of  100  pounds  diuing  the  month;  and 

(ii)  A  State  institution  that  otherwise 
qualifies  as  a  producer-handler,  but 
which  processes  or  receives  milk  for 
consumption  outside  of  a  State 
institution,  may  receive  fluid  milk 
products  from  pool  plants  if  such 
receipts  do  not  exceed  a  daily  average 
of  1.000  pounds  per  day  during  the 
month. 
•        •        •        «        • 

5.  Section  1124.19  is  revised  to  read 
as  follows: 

§  1 1 24.1 9    Product  prices  and  butterfat 
dtfferential. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 
the  Dair>'  Division,  Agriciiuaral 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 
formula  prices  pursuant  to  §1124.51. 
The  term  "workday"  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  prices  per  pound  of 
Grade  A  (92-scorej  butter  on  the  Chicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  Cheddar  cheese  in  40-pound  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay. 
WI),  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  pric:e  is  reported. 


(c)  Nonfat  dry  milk  price  means  the 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

( 1 )  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dr>-  milk,  respectively, 
for  the  Central  States  production  )^Tf  a; 

(2)  For  each  week,  determine  i 
simple  average  of  the  prices  reported  for 
the  tt)ree  types  of  nonfat  drv-  milk.  Such 
average  shall  be  the  daily  pjj^for  the 
day  that  such  prices  are  reportcni  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 
'      (d)  Edible  ivhey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygroscopift).  The  pric  es  ust^d  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  onc\price)  of  edible  whey 
powder  for  the  Cem 
production  area.  The  average  shall  be 
computed  using  the  price  r*;ported  each 
week  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  of  this 
section  from  the  computation  in 
paragraph  (e)(1)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  tmd  published  bv  the  Dairj- 
Division; 

(2)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Departmtint  for  the 
month. 

6.  In  §  1124.30,  paragraphs  (aj(l)  {i> 
and  (ii).  and  (c)  (1),  (2),  and  (3)  are 
revised  to  read  as  follows: 

§  1 1 24.30    Reports  of  receipts  and 
utilization. 

•         •         •         •         • 

(a)*   •    • 

(D*    *    • 

(i)  Milk  received  dirtK:11y  from 
producers  (including  such  handler's 
own  production)  and  the  pounds  of 
nonfat  milk  solids  contained  therein; 

(ii)  Milk  received  from  a  cooperative 
assoc:iation  pursuant  to  ^  1124.9(c)  and 
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the  pounds  of  nonfat  milk  solids 
contained  therein; 

•  •        *        •        * 

(1)  The  pounds  of  skim  milk, 
butterfat,  and  nonfat  milk  soUds 
received  from  producers; 

(2)  The  utilization  of  skim  milk, 
butterfat,  and  nonfat  milk  soHds  for 
which  it  is  the  handler  pursuant  to 
§  1124.9(b);  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  and  nonfat  milk  solids 
delivered  to  each  pool  plant  pursuant  to 
§  1124.9(c). 

•  •         •         *         * 

7.  In  §  1124.31,  paragraphs  (a)(1),  (b) 
introductory  text,  and  (b)(1)  are  revised 
to  read  as  follows: 

i  1 1 24.31    Payroll  reports. 

»        •         *         •         * 

(a)*  •  • 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  poimds  of 
butterfat  and  nonfat  milk  solids 
contained  in  such  milk,  and  the  number 
of  days  on  which  milk  was  delivered  by 
the  producer  during  the  month; 

•  •        •        *      '  • 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  wl;e  wishes 
computations  pursuemt  to  §  1124.75(a) 
to  be  considered  in  the  computation  of 
its  obligation  pursuant  to  §  1124.75  shall 
submit  its  payroll  for  deliveries  of  Grade 
A  milk  by  dairy  fanners  which  shall 
show: 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 
butterfat  and  nonfat  milk  solids 
contained  in  such  milk; 

•  •        •        •        • 

8.  Section  1124.32  is  revised  to  read 
as  follows: 

§1124.32    Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §  §  1124.30  and  1124.31, 
each  handler  shall  report  such  other 
information  as  tlie  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligations  under  the 
order. 

9.  Section  1124.41  is  amended  by 
revising  the  second  sentence  of ; 
paragraph  (c)  to  read  as  follows: 

§1124.41    Shrinkage. 

•  *        *        •        • 

(c)  *  *   *  If  the  operator  of  a  plant  or 
a  commercial  food  processing 
establishment  pursuant  to  §  1124.20 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm,  and  butterfat 
tests  and  nonfat  milk  soHds  determined 
from  farm  bulk  tank  samples,  the 


applicable  percentage  under  this 
paragraph  for  the  cooperative 
association  shall  be  zero. 

10.  The  center  heading  preceding 
§  1124.50  is  revised  to  read  "CLASS 
AND  COwlPONENT  PRICES". 

11.  Section  1124.50  is  revised  to  read 
as  follows: 

§  1 1 24.50    Class  and  component  prices. 

The  class  and  component  prices  for 
the  month,  per  hundredwei^t  or  per 
pound,  shall  be  as  follows: 

(a)  The  Class  I  price,  subject  to  the 
provisions  of  §  1124.52.  shall  be  the 
basic  foimula  price  defined  in  §  1124.51 
for  the  second  preceding  month  plus 
$1.90. 

(b)  The  Class  II  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  pieceding  month.  The  Class  II 
price  shell  be  the  basic  Class  II  formula 
price  computed  pursuant  to  §  1124.51(b) 
for  the  month  plus  the  amount  that  the 
value  computed  pursuant  to  paragraph 
(b)(1)  of  this  section  exceeds  the  value 
computed  pursuant  to  paragraph  (b)(2) 
of  this  section,  plus  any  amount  by 
which  the  basic  Class  II  formula  price 
for  the  second  preceding  month, 
adjusted  pursuant  to  paragraphs  (b)(1) 
and  (b)(2)  of  this  section,  was  less  than 
the  Class  III  price  for  the  second 
preceding  month: 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1124.51(a)  and  add  25  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average'  (rounded 
to  the  nearest  cent)  of  the  basic  Class  11 
formula  prices  computed  pursuant  to 

§  1124.51(b). 

(c)  The  Class  III  price  shall  be  the 
basic  formula  price  for  the  month. 

(d)  The  Class  III-A  price  for  the 
month  shall  be  the  average  Western 
States  nonfat  dry  milk  price  for  the 
month,  as  reported  by  the  Department, 
less  12.5  cents,  times  an  amount 
computed  by  subtracting  from  9  an 
amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

(e)  The  skim  milk  price  per 
hundredweight  shall  be  the  basic 
formula  price  for  the  month  pursuant  to 
§  1124.51(a)  less  an  amount  computed 
by  multiplying  the  butterfat  differential 
computed  pursuant  to  §  1124.19(e)  by 
35. 

(f)  The  butterfat  price  per  pound  shall 
be  the  total  of: 


(1)  The  skim  price  computed  in 
paragraph  (e)  of  this  section  divided  by 
100;  and 

(2)  The  butterfat  differential 
computed  pursuant  to  §  1124.19(e) 
multiplied  by  10. 

(g)  The  nonfat  milk  solids  price  per 
pound  shall  be  computed  by  subtracting 
the  butterfat  price,  multiplied  by  3.5. 
from  the  basic  formula  price  and 
dividing  the  result  by  the  average 
percentage  of  nonfat  milk  solids  in  the 
milk  on  which  the  basic  formula  price 
is  based,  as  announced  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  cent. 

12.  Section  1124.51  is  revised  to  read 
as  follows: 

§  1 124.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  himdredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  piu-suant  to 

§  1124.19(e). 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1124.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(lj 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1124.19  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  usedunder  the  Price 
Support  Prog^^  for&dible  whey. 

(ii)  The  gross  value  oPmilk  used  to 
manufacture  butter-nonfaKdry  milk 
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shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  buttep-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  tHe 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hun(&edweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§1124.518    [Removed] 

13.  Section  1124.51a  is  removed. 

14.  Section  1124.53  is  revised  to  read 
as  follows: 

§  1 124.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  for  the 


following  month  and  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  II  price  for  the 
following  month;  and 

(c)  On  or  before  the  5th  day  after  the 
end  of  each  month,  the  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat.  and  the  nonfat  milk  solids 
price. 

15.  The  center  heading  preceding 
§1124.60  is  revised  to  read  / 

"DIFFERENTIAL  POOL  AND    J 
HANDLER  OBLIGATIONS 


(3)  Multiply  the  pounds  of  nonfat 
milk  solids  associated  with  the  skim 
milk  pounds  assigned  to  Class  II  and  III 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Class  Iirprice; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the  Class  II 
price  and  the  Class  III  price;  and 

(6)  Overage  at  a  nonpool  plant  that  is 
located  on  the  same  premises  as  a  pool 


16.  Section  1124.60  is  revised  to  reSd-^-P^*  shall  be  prorated  between  the 


as  follows 

§  1 1 24.60    Computation  of  handlers' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1124.9(a)  with  respect  to 
each  of  the  htmdler's  pool  plants,  and 
for  each  handler  described  in  §  1124.9 
(b)  and  (c),  an  obligation  to  the  pool  by 
combining  the  amounts  computed  as 
follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  Class  I  pursuant  to  §  1124.44  by 
the  difference  between  the  Class  I  price, 
adjusted  pursuant  to  §  1124.52.  and  the 
Class  III  price; 

(b)  Multiply  the  pounds  of  producer 
milk  in  Class  n  pursuant  to  §  1124.44  by 
the  difference  between  the  Class  II  price 
and  Class  III  price; 

(c)  Add  or  subtract,  as  appropriate, 
the  amoimt  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  III-A  by  the  amount  that 
the  CI^s  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Multiply  the  pounds  of  skim  milk 
in  Class  I  producer  milk  pursuant  to 

§  1124.44  by  the  skim  milk  price  for  the 
month; 

(e)  Multiply  the  nonfat  milk  solids 
price  for  the  month  by  the  pounds  of 
nonfat  milk  solids  associated  with  the 
pounds  of  producer  skim  milk  in  Class 
II  and  Class  III  during  the  month.  The 
pounds  of  nonfat  milk  solids  shall  be 
computed  by  multiplying  the  producer 
skim  milk  pounds  so  assigned  by  the 
percentage  of  nonfat  milk  solids  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(0  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§1124.44(a)(15),  (b).  and  paragraph 
(f)(6)  of  this  section: 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 


quantity  of  skim  and  butterfat  received 
by  transfer  from  the  pool  plant  and 
other  source  milk  received  at  the 
nonpool  plant.  The  pool  plant  operator's 
obligation  to  the  pool  wida  respect  to 
such  overage  will  Bfe  computed  by 
adding  the  prorated  pounds  of  skim 
milk  and  butterfat  to  the  amounts 
assigned  pursuant  to  §  1124.44(a)(15) 
and(b); 

(g)  With  respect  to  skim  milk  and 
butterfat  assigned  to  shrinkage  pursuant 
to§1124.44(a)(10)and(b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  X6  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  pounds  of  nonfat 
milk  solids  associated  with  the  skim 
milk  pounds  assigned  to  Class  II  and  Ut 
by  the  nonfat  milk  solids  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price,  adjusted  for  location,  and  the 
Class  in  price; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the  Class  11 
price  and  the  Class  III  price;  and 

(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  nonfat 
milk  solids  and  butterfat  prices; 

(h)  Multiply  the  difference  between 
the  Class  I  price,  adjusted  for  the 
location  of  the  pool  plant,  and  the  Class 

III  price  by  the  combined  pounds  of 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §11 24.43(f)  and 
subtracted  from  Class  I  pursuant  to 

§  1124.44(a)(8)  (i)  through  (iv),  (vii).  and 
§  1124.44(b),  excluding: 

(1)  Receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(2)  Receipts  of  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants;  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
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fund  of  another  order  under 
§  1124.75(b)(4)  or  (c): 

(i)  Multiply  the  combined  pounds  of 
skim  milk  and  butterfat  subtracted  from 
aass  1  pursuant  to  §  1124.44(a)(8)  (v) 
and  (vi)  and  §  1124.44(b)  by  the 
difference  between  the  Class  I  price  at 
the  transferor  plant  and  the  Qass  ID 
price; 

())  Multiply  the  difference  between 
the  Class  I  and  Class  III  prices, 
applicable  at  the  location  of  the  nearest 
nonpool  plant(s)  from  which  an 
equivalent  volxune  was  received,  with 
respect  to  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1124.43(f)  and  §  1124.44(a)(8)(v)  and 
the  combined  pounds  of  skim  milk  and 
butterfat  In  receipts  from  an  imregulated 
supply  plant  assignedLpursuant  to 
§  1124.44(a)(12)  and  (b),  excluding  such 
skim  milk  or  butterfat  In  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
eqiiivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order; 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfliiid  milk 
products,  an  amount  computed  by 
multiplying  SI. 00  (but  not  more  than 
the  diHerence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
combined  poimds  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§1124.43(0; 

(1)  Add  or  subtract,  as  appropriate,  the 
amount  necessary  to  correct  errors 
disclosed  by  the  verification  of  the 
handler's  receipts  and  utilization  of 
^m  milk  and  butterfat  as  reported  for 
previous  months;  and 
r     (m)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  mifk<>{2roducts  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  oc^rs  at  the 
transferee  plant.  Any  applicable  class 
price  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
^  milk  products  were  made  from  bulk 
unconcentrated  fluid  milk  products 
received  at  the  plant  diuing  the  prior 
month. 

17.  Section  1124.61  is  revised  to  read 
as  follows: 


S  1124.61    Computatton  of  weighted 
average  dHferantial  price. 

A  weighted  average  di^rential  price 
for  each  month  shall  be  computed  by 
the  market  administrator  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1124.60  (a) 
through  (c)  and  (0  through  (m)  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1124.30rfor  the  month 
and  who  made  the  payments  pursuant 
to  §  1124.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments 
computed  pursuant  to  §  1124.74; 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer  settlement  fund; 

(d)  Divide  the  resulting  amoimt  by  the 
sum,  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which  a 
value  is  computed  pursuant  to 
§1124.6Q(i):and 

(e)  Subtract  not  less  than  4  cents  per 
hundredweight  nor  more  than  5  cents 
per  himdredweight.  The  result  shall  be 
the  weighted  average  differential  price. 

18.  Section  1124.62  is  redesignated  as 
§  1124.83  and  revised  to  read  as  follows: 

$1124.69    Announcement  of  the  wetgMetf 
average  dmerentM  price,  ttie  producer 
nonfat  milli  aoNda  price,  and  an  estimated 
uniform  price. 

The  market  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month,  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  nonfat  milk  solids 
price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  which  is 
computed  by  adding  the  weighted 
average  differential  price  to  4he  basic 
formula  price. 

la  A  new  §  1124.62  is  added  to  read 
as  follows: 

§  1 124.8e    Computation  of  producer  noRfst 
milk  soNds  price. 

The  producer  nonfat  milk  solids  price 
shall  be  computed  by  the  market 
administrator  each  month  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  (d)  and 
(e)  for  «U  handlers  who  filed  reports 
pursuant  to  §  1124.30  and  who  made 
payments  pursuant  to  §  1124.71  for  the 
preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  of  nonfat  milk  soUds  in 
producer  milk;  and 

(c)  Round  to  the  nearest  whole  cent. 
20.  Section  1124.70  is  re\'ised  to  read 

as  follows: 


91124.70    Producereettlementfund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement" 
fund  into  which  shall  be  deposited  all 
payments  made  by  handlers  pursuant  to 
§§  1124.71  and  1124.75  and  out  of 
which  shall  be  made  all  payments  to 
handlers  pursuant  to  §  1124.72. 
Payments  due  a  handler  from  the  fund 
shall  be  offset  against  payments  due 
from  such  handler. 

21.  Section  1124.71  is  revised  to  read 
as  follows: 

$1124.71    Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  which  results  from 
subtractid^  the  sxaa  computed  pursuant 
to  paragraph  (a)  of  this  section  from  the 
sum  computed  pursuant  to  paragraph 
(b)  of  this  section: ' 

(a)  The  sum  of: 

(1)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §1124.60;  and 

(2)  For  a  cooperative  association 
handler,  the  amount  due  from  other 
handlers  pursuant  to  §  1124.73(d). 

(b)  The  sum  of: 

(1)  The  value  of  milk  received  by  the 
handler  from  producers  at  the 
applicable  prices  pursuant  to 

§  1124.73(a)(2)  (i),  (ii).  and  (iii): 

(2)  The  amount  to  be  paid  by  die 
handler  to  cooperative  associations 
purstiant  to  §  1124.73(d);  and 

(3)  The  value  at  the  weighted  average 
differential  price  adjusted  for  the 
location  of  the  plant(s)  at  which 
received  (not  to  be  less  than  zero)  with 
respect  to  the  total  hundredweight  of 
skim  milk  and  butterfat  in  other  source 
milk  for  which  a  value  was  computed 
-for  such  handler  pursuant  to 
§1124.60(j);and 

(c)  On  or  before  the  25th  day  after  the 
end  of  the  month,  each  handler 
operating  a  plant  specified  in 

§  1124.7(d)  (2)  and  (3),  if  such  plant  is 
subject  to  the  classification  and  pricing 
provisions  of  another  order  which 
provides  for  individual  handler  pooling, 
shall  pay  to  the  market  administrator  for 
the  producer-settlement  fund  an  nmount 
computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  miUc  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  the  marketing  are^s 
regulated  by  two  or  more  market  pool 
orders,  the  reconstituted  skim  milk 
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assigned  to  Class  I  shfill  be  prorated 
according  to  such  disposition  in  each 
area. 

(2)  Compute  the  value  of  the  q'.santity 
assigned  in  par-^.graph  (c'lfl)  of  this 
section  to  Class  [  disposition  in  this 
area,  at  the  Clas.s  I  price  i:nder  tliis  part 
applicable  yt  the  location  of  the  other 
order  phint  fbut  not  to  be  less  than  the 
Class  III  price)  and  subtract  its  value  at 
the  Cld.^s  Hi  price. 

22.  Section  1124  72  is  revised  to  r-  pd 
as  follows: 

§1124.72    Payments  from  the  producer- 
setttement  fund. 

On  or  fjidore  the  18th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  tlie 
araount  computed  pursuant  to 
§  1124.71(b)  exceeds  the  amount 
computed  pursuant  to  §  1124.71(a).  less 
any  unpaid  obligations  of  such  handler 
to  the  market  administrator  pursuant  to 
^S  1124.71,  1124.75,  1124.e.S.  and 
1 124.86.  However,  if  the  balance  in  the 
producer-settlement  h:nd  is  insufficient 
to  make  all  paym.enls  pursuant  to  this 
S'.ction,  the  market  administrator  shall 
reduce  u.mformly  such  payments  and 
shall  complete  such  pa>-ments  as  soon 
as  the  neressary  funds  are  available. 

23.  Section  1124  73  is  revised  to  read 
as  follows; 

§  1 1 24.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  make  payment 
pursuant  to  {his  paragraph  or  paragraph 
^      (id  of  this  section  to  e-irh  producer  from 
j       whom  rodk  is  rcceivpd  daring  the 
mo".th: 

(1)  On  or  beforti  the  last  da)  of  the 
month,  to  each  producer  who  did  not 
discontinue  shipping  niHk  to  such 
handler  before  the  13th  day  of  the 
month  at  not  less  than  the  Class  III  price 
for  the  pret:edirig  month  per 
hurrdred weight  of  milk  received  from 
the  producer  during  the  first  1 5  days  of 
the  month,  subject  to  adjusiment  for 
proper  deductions  autho.'-ized  in  writing 
by  the  producer; 

(2)  On  or  before  the  19th  day  after  the 
"end  of  each  month,  an  amoant       "^ 
co.mputed  as  follows:       * 

(i)  Multiply  the  butterfat  price  for  the 
month  by  the  total  pounds  of  butterfat 
in  milk  received  from  the  producer: 

(ii)  Add  the  amount  that  results  from 
V  nudtiplying  the  producer  nonfat  milk 
solids  price  for  the  month  by  the  total 
pounds  of  nonfat  milk  solids  in  the  milk 
received  from  the  producer; 

(iii)  Add  the  amount  that  results  from 
multiplying  the  total  himdredweight  of 
milk  received  from  the  producer  by  the 
weighted  average  di^^|;tintial  price  for 


the  month  as  adjusted  pursuant  to 
§1124.74fa); 

(iv)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

i\ )  Subtrrii  t  proper  deiluctions 
authorized  in  writing  by  the  pnxlucer; 
and 

(vi)  Subtract  any  deduction  required 
pursuant  to  statute;  and 

(3)  If  by  the  19th  day  after  the  end  of 
the  m.onth  a  handier  has  not  received 
full  payment  from  the  market 
administrator  pursuant  to  §  1 124.72.  the 
payments  to  producers  required 
pursuant  to  paragraph  (a)(2)  of  this 
section  may  be  reduced  uniformly  as  a 
percentage  of  the  amount  due  each 
producer  by  a  total  sura  not  in  excess  of 
the  remainder  due  from  the  market 
administrator.  The  handler  shall  pay  the 
balance  due  producers  on  or  before  the 
date  for  making  payments  pursuant  to 
such  paragraph  next  following  receipt  of 
the  full  payment  from  the  market 
administrator. 

fb)  The  payments  required  in 
paragraph  (a)  of  this  section  shall,  upon 
the  request  of  a  cooperative  association 
qualified  under  §  1 124.18,  be  made  to 
the  association  or  its  duly  authorized 
agent  for  milk  ret  eived  from  each 
producer  who  has  given  such 
association  authonzation  bv  contract  or 
other  written  instrument  to  collect  the 
pro<  eeds  from  the  sale  of  the  producer's 
miik.  All  payments  required  pursuant  to 
this  paragraph  shall  be  made  on  or 
befL.re  the  serond  day  prior  to  the  dates 
specified  for  such  pa\7nent  in  paragraph 
(n)i2)  of  this  section. 

(c)  Each  handler  shall  pay  to  each 
cooperative  asso«..iation  which  operates 
a  pool  plant,  or  the  cooperative's  duly 
authorized  anent,  for  butterfat  and 
nonfat  milk  solids  received  from  such 
plant  in  the  form  of  fluid  milk  products 
as  follows: 

( 1)  On  or  before  the  second  day  prior 
tr'  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat  and  nonfat 
milk  solids  received  during  Lhe  first  15 
d.iy?  of  the  month  at  not  less  than  the 
butterfat  and  nonfat  milk  solids  prices, 
respectively,  for  the  preceding  month; 
ar.d 

(2)  On  or  before  the  1 5th  day  after  the 
end  of  the  month,  an  amount  of  money 
determined  in  accordance  with 
computations  made  on  the  same  basis  as 
those  specified  in  paragraph  {e)(2)  (i) 
through  (iii)  of  this  section,  minus  any 
pavTnent  made  pursuant  to  pfu-agraph 
{c)(l)  of  this  section. 

(d)  Each  handler  pursuant  to 
§  1 124.9(a)  that  received  milk  from  a 
( ooperative  association  that  was  a 
handler  pursuant  to  §  1124.9(c)  shall 


pay  the  cooperative  association  for  such 
milk  as  follows: 

(1)  On  or  before  the  second  day  prfbr 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  milk  received  during 
the  first  15.days  of  the  month  at  not  less 
than  the  Class  III  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  17th  day  after  the 
end  of  each  month,  for  milk  received 
during  the  month  an  amount  of  money 
determined  in  accordance  with  the 
computations  specified  in  paragraphs 
(a)(2)  (i)  Lhrough  (iii)  of  this  section, 
minus  any  payment  made  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(e)  None  of  the  provisions  of  this 
section  shall  be  construed  to  restrict  an> 
cooperative  association  qualified  under 
section  8c(5)(F)  of  the  Act  from  making 
payment  for  milk  to  its  producers  in 
accordance  with  such  provision  of  the 
Act. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shaU  provide  each  producer,  on  or 
before  the  19th  day  of  each  month,  with 
a  supporting  statement  for  milk  received 
from  the  producer  during  the  previous 
month  in  such  form  that  it  may  be 
retained  by  the  producer,  which  shall 
show: 

(1)  The  identity  of  the  handler  and  the 
producer; 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat 
nnd  nonfat  milk  solids  contained 
therein,  and,  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 

(3)  The  minUnum  rates  at  which 
payment  to  the  producer  is  required 
under  the  provisions  of  this  section; 

(4)  The  rate  and  amount  of  any 
premiums  or  of  payments  made  in 
excess  of  the  minimums  required  under 
this  order; 

(■t)  The  amount  or  rate  of  each 
deduction  claimed  by  the  handler, 
together  with  an  explanation  of  each 
such  deduction;  and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(g)  In  miking  payments  to  a 
cooperative  association  in  a[;gregate 
pursuant  to  this  section,  each  handler 
shall,  upon  request,  provide  the 
cooperative  association,  with  respect  to 
each  producer  for  whom  such  payment 
is  made,  any  or  all  of  the  information 
specified  in  paragraph  (f)  of  this  section 

§1124.74    [Removed) 

24.  Section  1124.74  is  nuiioved. 

§  1 1 24.75    (Redesignated  as  §  1 1 24.74  and 
Amended] 

25.  Section  1124.75  is  redesignated  as 
§  1124.74,  and  paragraph  (c)  is  revised 
to  read  as  follows: 
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§  1 1 2^.74    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

•  •        *        •        • 

•  (c)  For  purposes  of  the  computations 
pursuant  to  §§  1124.71(a)  and  1124.72. 
the  weighted  average  differential  price 
for  all  milk  shall  be  adjusted  at  the  rates 
§et  forth  in  §  1124. 52  for  Class  I  milk 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  or  filled  milk 
was  received,  except  that  the  adjusted 
weighted  average  differential  price  shall 
not  be  less  than  zero. 

S  1124.76    [Redesignated  as$  1124.75  and 
Amended] 

26.  Section  1124.76  is  redesignated  as 
§  1124.75.  In  the  newly  redesignated 

§  1124.75(a)(l)(i)  in  the  second 
sentence,  the  words  "or  estimated 
luiiiorm  price"  are  added  after  the 
words  "imiform  price";  and  in  the  last 
sentence  the  reference  "§  1124.60(f)"  is 
revised  to  read  "§  1124.60(j)"  and  the 
reference  "§  1124.71(a)(2)(iii)"  is  revised 
to  read  "§  1124.71(b)(3)".  In 
§  1124.75(a){2)(i),  the  reference  to 
"§1124.74"  is  revised  to  read 
"§  1124.19(e)".  In  §  1124.75(b)(4),  the 
word  "estimated"  is  inserted  before  the 
words  "uniform  price". 

i  1 124.77    [Redesignated  as  §  1 124.76] 

27.  Section  1124.77  is  redesignated  as 
§1124.76. 

S  1124.78    [Redesignated  as  §1124.77  and 
Amended] 

28.  Section  1124.78  is  redesignated  as 
§  1124.77,  and  the  reference  in 
paragraph  (a)  introductory  tejdTto 

"§  1124.77"  is  changed  to  read 
"§1124.75". 

§1124.85    [Amended] 

29.  In  §  1124.85(b).  the  reference 
-  "§  1124.60(0"  is  changed  to  read 

"§  1124.60  (h)  and  (j)"  and  in 

§,1124.85{c)(2),  the  reference 

"§  1124.76(b)(2)(ii)"  is  changed  to  read 

"§1124.75(b)(2)(ii)". 

PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  The  authority  citation  for  part  1135 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

§1135.9    [Amended] 

2.  In  §  1135.9(c),  the  words  "and 
protein  tests"  are  added  following  the 
word  "butterfat". 

3.  Section  1135.19  is  revised  to  read 
as  follows: 

§1135.19    Product  prices  and  butterfat 
differential. 

The  prices  specified  in  this  section, 
which  are  computed  by  the  Director  of 


the  Dairy  Division,  Agricultural 
Marketing  Service,  shall  be  used,  where 
specified,  in  calculating  the  basic 
formula  prices  pursuant  to  §  1135.51. 
The  term  "workday"  as  used  in  this 
section  shall  mean  each  Monday 
through  Friday  that  is  not  a  national 
holiday. 

(a)  Butter  price  means  the  simple 
average,  for  the  first  15  days  of  the 
month,  of  the  daily  price^er  pound  of 
Grade  A  (92-scorej  butter  on  the  Chicago 
Mercantile  Exchange,  using  the  price 
reported  each  week  as  the  price  for  the 
day  of  the  report,  and  for  each  following 
workday  until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  cheddar  cheese  in  40-pound  blocks. 
The  prices  used  shall  be  those  of  the 
National  Cheese  Exchange  (Green  Bay. 
VVI),  using  the  price  reported  each  week 
as  the  price  for  the  day  of  the  report  and 
for  each  following  workday  until  the 
next  price  is  reported. 

(cj  Nonfat  dry  milk  price  means  thq 
simple  average  of  the  prices  per  pound 
of  nonfat  dry  milk  for  the  first  15  days 
of  the  month  computed  as  follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat,  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  For  each  week,"aetermine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  workday  until  the  day 
such  prices  were  previously  reported; 
and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  nuinber  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price  means  the 
simple  average,  for  the  first  15  days  of 
the  month,  of  the  daily  prices  per  pound 
of  edible  whey  powder 
(nonhygxoscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
prioe  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area.  The  average  shall  be 
computed  using  the  price  reported  each 
weak  as  the  daily  price  for  that  day  and 
for  each  preceding  workday  until  the 
day  such  price  was  previously  reported. 

(e)  The  butterfat  differential  is  the 
nuinber  that  results  from  subtracting  the 
computation  in  paragraph  (e)(2)  of  this 
section  from  the  computation  in 
paragraph  (e)(1)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(1)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 


Grade  A  (92-score)  butter  price,  as 
reported  and  published  by  the  Dairy 
Division; 

(2)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

4,  In  §  1135.30,  paragraphs  (b)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e),  respectively,  and  the  introductory 
text  of  thi^ection  and  paragraphs  (a) 
and  (c)  ar^Bvised,  and  a  new  paragraph 
(b)  is  addedlo  read  as  follows: 

§  1 1 35.30    Reports  of  receipts  and 
utilization. 

On  or  before  the  9th  day  after  the  end 
of  the  month,  each  handler  shall  report 
to  the  market  administrator,  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator,  the  following  information 
for  such  month: 

(a)  Each  handler  qualified  pursuant  to 
§■1135. 9(a)  shall  report  for  each  pool 
plant  operated  by  the  handler  the 
quantities  of  skim  milk  and  butterfat 
contained-in-tjr>c^presented  by: 

(1)  Ppbducer  mint  received  at  such 
plantsmr  diverted  bysthe  handler  to 
other  pJants,  and  the  protein  content  of 
such  mn 

(2)  Prod\icer  milk  received  at  such 
plants  from  Handlers  faualified  pursuant 
to  §  1135.9  (c)  and  (dj.  and  the  protein 
content  of  such  mpK;  and 

(3)  Fluid  milk  ifroducts  and  bulk  fluid 
cream  productyfrom  other  pool  plants 
and  other^pttrce  milk  received  at  such 
plants. 

(b)  Each  handler  quaUfied  pursuant  to 
§  1135.9  (b).  (c),  or  (d)  shall  report  the 
quantities  of  producer  milk  received 
and  the  butterfat  and  protein  contained 
therein. 

(c)  Each  handler  submitting  reports 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  shall  report  the  utilization 
or  disposition  of  all  milk,  filled  milk, 
and  milk  products  required  to  be 
reported,  and  inventories  on  hand  at  the 
beginning  and  end  of  each  month  in  the 
form  of  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1). 

•  •        •        •        • 

5.  In  §  1135.31(a),  the  word  "20th"  is 
changed  to  "22nd",  the  semicolon  at  the 
end  of  paragraph  (a)  introductory  text  is 
changed  to  a  colon,  and  paragraph  (a)(4) 
is  revised  to  read  as  follows: 

§  1 135.31    Payroll  reports. 

(a)*   •   • 

(4)  The  average  butterfat  and  protein 
content  of  his/her  milk; 

•  •        •        •        * 

6.  In  §  1135.41,  the  colon  at  the  end 
of  paragraph  (b)(3)  is  changed  to  a 
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-  semicolon  and  paragraph  (c)  is  revised 
to  read  as  follows: 

§1135.41    Shrinkage. 
•         •         •         *         « 

(c)  The  quantity  of  skiin  milk  and 
biitterfat.  respectively,  in  shoinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  11 35.9  (b)  or  (c)  or  a 
proprietary  bulk  tank  handler  is  the 
handler  pursuant  to  §  1135.9(d).  but  not 
in  excess  of  0.5  percent  of  ihe  skim  milk 
and  butterfat,  respectively,  in  such  milk 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  protein 
and  butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  for  the  cooperative 
association  or  the  proprietary  bulk  tank 
handler  shall  be  zero. 

7.  The  center  heading  preceding 

§  1135.50  is  revised  to  read  "CLASS 

AND  COMPONENT  PRIQS:'. 

8.  In  §  1135.50.  the  refc^jwce  in 
paragraph  (b)  introductory  text 

■  §  1135.51a"  is  revised  to  read 
"§  1 135.51(b)";  in  paragraph  (b){  1 ),  the 
xeference  "§  1135.51 "  is  revised  to  read 
"§  1135.51(a)";  in  paragraph  (b)(2).  the 
n-ference  "§  1135.51a"  is  changed  to 
read  "§  1135.51(b)";  the  section  heading 
and  paragraph  (a)  is  revised  as  read  as 
follows;  and  new  paragraphs  (e).  (f).  and 
(g)  are  added  as  follows:  A 

§  1 1 35.50    Class  and  component  prices. 

•  •         •         •         . 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  pursuant  to  §  1135.51(a) 
for  the  second  preceding  month  plus 
$1.50. 

•  «         •         .         , 

(e)  The  skim  milk  price  per 
hundredweight  shall  be  the  basic 
formula  price  for  the  month  pursuant  to 
§  1135.51(a)  less  an  amount  computed 
by  mulUplying  the  butterfat  differential 
computed  pursuant  to  §  1135.19(e)  by 
35. 

(f)  The  butterfat  price  per  poimd  shall 
be  the  total  of: 

(1)  the  skim  price  computed  in 
paragraph  (e)  of  this  section  divided  by 
100;  and 

(2)  the  butterfat  differential  computed 
pursuant  to  §  1135.19(e)  multiplied  by 
10. 

(g)  The  milk  protein  price  per  pound 
shall  be  computed  by  subtracting  the 
butterfat  price,  multiplied  by  3.5.  from 
the  basic  formula  price  and  dividing  the 
result  by  the  percentage  of  protein  in  the 
milk  on  which  the  basic  formula  price 

is  based,  as  announced  by  the  Dairy 
Division.  The  resulting  price  shall  be 
rounded  to  the  nearest  whole  cent. 


9.  Section  1135.51  is  revised  to  read 
as  follows: 

§1135.51    Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
munufacturing  grade  milk,  f  0.6.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent  using  the  butterfat 
differential  computed  pursuant  to 
«?n35.19(e). 

(b)  The  basic  Class  II  fonnula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1135.51(a)  for  the  second  preced"mg 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(1) 
through  (4)  of  this  section: 

(1 )  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1135.19  and  yield  factors  in  effecl 
imder  thfe  Dair\  Price  Support  Program 
authoriini  by  the  -Agricultural  Act  of 
1949.  as  fiJmjnded,  for  the  first  15  days 
of  the  precrtiingTnftJuth  and.  srparatelv. 
fur  the  first  15  days  orti;^es^:on(l 
preceding  month  as  follows; 

(i)  The  gross  value  of  milk  u.sedto" 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
iii  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the" 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price' 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exc:eed  or  are  less  than  the  respective 


gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
paragraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Ser\ice  of  the 
Department  for  the  most  recent 
preceding  f)eriod.  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Statistical  Reporting  Service  of  the 
Department  for  the  most  recent 
preceding  period,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§l13S.51a    [Removed] 

10.  Section  1135.51a  is  removed. 

11.  Section  1135.53  is  re\ised  to  read 
as  follows: 

§  1 1 35.53    Announcement  of  ciass  and 
component  prices. 

The  market  administrator  shall 
announce  publicly: 

(a)  On  or  before  the  5lh  day  of  each 
month,  the  Class  1  price  for  the 
following  month  and  the  Class  III  and 
Class  III-A  prices  for  the  preceding 
month; 

(b)  On  or  before  the  15th  day  of  each 
month,  the  Class  II  price  Tor  the 
following  month;  and 

(c)  On  or  before  the  5th  day  after  the 
end  of  each  month,  die  basic  formula 
price,  the  prices  for  skim  milk  and 
butterfat.  and  the  milk  protein  price. 

12.  A  center  heading  preceding 
§1135.60  is  added  to  read 
"DIFFERENTIAL  POOL  AND 
HANDLER  OBLIGATIONS". 

1 3.  Section  1 1 35.60  is  revised  to  read 
as  follows: 
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9 1 1 35.60    Computation  of  handlers' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
described  in  §  1135.9(a)  with  respect  to 
each  of  the  handler's  pool  plants  and  for 
each  handler  qualified  pursuant  to 
§  1135.9(b),  (c),  or  (d)  an  obUgation  to 
the  pool  by  combining  the  amounts 
computed  as  follows: 

(a)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  I  milk 
pursuant  to  §  1135.44(c)  by  the 
difference  between  the  Class  I  price  and 
the  Class  III  price; 

(b)  Multiply  the  hundredweight  of 
producer  milk  assigned  to  Class  II  milk 
pursuant  to  §  1135.44(c)  by  the 
difference  between  the  Class  II  price  and 
the  Class  III  price; 

{c)  Add  or  subtract,  as  appropriate, 
the  amount  that  results  from 
multiplying  the  pounds  of  producer 
milk  in  Class  III-A  by  the  amount  that 
the  Class  III-A  price  is  more  or  less, 
respectively,  than  the  Class  III  price; 

(d)  Multiply  the  skim  milk  price  by 
the  hundredweight  of  producer  skim 
milk  assigned  to  Class  I  milk  pursuant 
to  §  1135.44(a); 

(e)  Multiply  the  milk  protein  price  by 
the  pounds  of  protein  in  producer  skim 
milk  assigned  to  Class  II  and  Class  III 
pursuant  to  §  1135.44(a).  The  pounds  of 
protein  shall  be  computed  by 
multiplying  the  hundredweight  of  skim 
milk  so  assigned  by  the  average 
percentage  of  protein  in  all  producer 
skim  miUt  received  by  the  handler 
during  the  month; 

(f)  with  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§1135.44(a)(14)and(b): 

(1)  Multiply  the  total  poimds  of 
butterfat  by  the  butterfat  price; 

(2)  Muhiply  the  skim  milk  pounds 
assigned  to  Class' I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  pounds 
associated  with  the  skim  milk  pounds 
assigned  to  Class  II  and  III  by  the  milk 
protein  price; 

(4)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price  and  the  Class  III  price;  and 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the  Class  II 
price  and  the  Class  III  price; 

(g)  With  respect  to  skim  milk  and 
butterfat  assigned  to  shrinkage  pursuant 
to  §  1135.44(a)(9)  and  (b): 

(1)  Multiply  the  total  pounds  of 
butterfat  by  the  butterfat  price; 

(2)  Multiply  the  skim  milk  pounds 
assigned  to  Class  I  by  the  skim  milk 
price; 

(3)  Multiply  the  protein  pounds 
associated  with  the  skim  milk  pounds 


assigned  to  Class  II  and  III  by  the  milk 
protein  price; 

(4>  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

I  by  the  difference  between  the  Class  I 
price  and  the  Class  III  price; 

(5)  Multiply  the  combined  skim  milk 
and  butterfat  pounds  assigned  to  Class 

II  by  the  difference  between  the  Class  II 
price  and  the  Class  III  price;  and 

(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  protein 
and  butterfat  prices; 

(h)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  assigned  to  Class  I 
pursufant  to  §  1135.43(d)  and  subtracted 
from  Cl^.I  pursuant  to 
§  1135.44(a)(7)(i)  through  (iv)  and  (b), 
excluding: 

(1)  Receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant; 

(2)  Receipts  of  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants;  and 

(3)  Receipts  of  nonfluid  milk  products 
that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under 
§1135.76ia)(5)or(c); 

(i)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §1135.44(a){7)(v)  and  (vi) 
and  §  1135.44(b); 

(j)  Multiply  the  difference  between 
the  Class  I  price  and  the  Class  III  price 
by  the  combined  pounds  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1135.43(d)  and 
§  1135.44(a)(7)(i)  and  by  the  pounds  of 
skim  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1135.44(a)(ll)  and  (b), 
excluding  the  skim  milk  and  butterfat  in 
receipts  of  bulk  fluid  milk  products 
from  unregulated  supply  plants  to  the 
extent  an  equivalent  quantity  of  skim 
milk  and  butterfat  disposed  of  to  any 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  Si. 00  (but  not  more  than 
the  difference  between  the  Class  I  price 
and  the  Class  III  price)  by  the  combined 
pounds  of  skim  milk  and  butterfat 
contained  in  receipts  of  nonfluid  milk 
products  that  are  allocated  to  Class  I  use 
pursuant  to  §  11 35.43(d);  and 


(I)  For  pool  plants  that  transfer  bulk        ^ 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  appUcable  class 
pricfe  change  shall  be  applied  to  the 
plant  that  used  the  concentrated  milk  in 
the  event  that  the  concentrated  fluid 
milk  products  were  made  from  bulk 
unconcentrated  fluid  milk  products 
received  at  the  plant  during  the  prior 
month. 

14.  Section  1135.61  is  revised  to  read 
as  follows: 

§  1 135.61    Computation  of  weighted  J 

average  differential  price.  —^ 

A  weighted  average  differential  price 
for  all  milk  received  from  producers 
shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  (a) 
through  (c)  and  (f)  through  (1)  for  all 
handlers  who  filed  reports  pursuant  to 
§  1135.30  for  the  month  and  who  made 
the  payments  pursuant  to  §  1135.71  for 
the  preceding  month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(c)  Divide  the  resulting  amount  by  the 
sum.  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which 
values  were  computed  pursuant  to 
§1135.60(j);and 

(d)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight  of 
milk  included  under  paragraph  (c)  of 
this  section.  The  result  shall  be  the 
weighted  average  differential  price. 

§  1 1 35.62    [Redesignated  as  $  11 35.63] 

15.  Section  1135.62  is  redesignated  as 
§  1135.63  and  revised  to  read  as-foUows: 

§1135.63    Announcement  of  the  weighted 
average  differential  price,  the  producer 
protein  price,  and  an  estimated  uniform 
price. 

The  market  administrator  shall 
announce  on  or  before  the  14th  day  after 
the  end  of  each  month  the  following 
prices  for  such  month: 

(a)  The  weighted  average  differential 
price; 

(b)  The  producer  protein  price;  and 

(c)  An  estimated  uniform  price  per 
hundredweight  of  milk  computed  by 
adding  the  weighted  average  differential 
price  to  the  basic  formula  price. 

16.  A  new  §  1135.62  is  added  to  read 
as  follows: 
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§  1 1 35.62    Computation  of  producer  protein 
price. 

A  producer  protein  prfce  shall  be 
computed  by  the  market^administrator 
each  month  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60(d)  and 
(e)  for  all  handlers  who  filed  reports 
pursuant  to  §  1135.30  and  who  made 
payments  pursuant  to  §  1135.71  for  the 
preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  or  protein  contained  in 
producer  milk;  and 

*{c)  Round  to  the  nearest  whole  cent. 
The  result  shall  be  the  producer  protein 
price. 

17.  Section  1135.70  is  revised  to  read 
as  follows: 

§  1 1 35.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund"  into  which  he  shall  deposit  the 
appropriate  payments  made  by  handlers 
pursuant  to  §§  1135.71, 1135.74. 
1135.75,  and  1135.76  and  out  of  which 
he  shall  make  all  payments  due 
handlers  pursuant  to  §§  1 135.72,  and 
1135.75. 

18.  Section  1135.71  is  revise^JLo  read 
as  follows: 

$11 35.71    Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  16th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount  as 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §1135.60. 

(b)  The  sum  of: 
_^  j-The  value  computed  by 

multiplying  the  weighted  average 
diflierential  price  by  the  hundredweight 
of  producer  milk  received  from  handlers 
quaUfied  pursuant  to  §  1135.9(c)  and 
from  producers  during  the  month; 

(2)  The  value  computed  for  the 
protein  contained  in  the  producer  milk 
included  under  paragraph  (b)(1)  of  this 
section  at  the  producer  protein  price; 
and 

(3)  The  value  at  the  weighted  average 
differential  price  of  the  hundredweight 
of  skim  milk  and  butterfat  for  which  a 
value  is  computed  pursuant  to 
§1135.60(j). 

19.  Section  1135.72  is  revised  to  read 
as  follows:  q 

§  1 1 35.72    Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  18th  day  after  the 
end  of  the  month,  the  market 
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administrator  shall  pay  to  each  handler 
the  amoimt,  if  any,  by  which  the 
amount  computed  for  such  handler 
pursuant  to  §  1135.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1135.71(a).  If  at  such  time  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  of  the  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payment  and  shall  complete  such 
payment  as  soon  as  the  necessary  funds 
become  available. 

20.  In  §  1135.73.  paragraphs  (b).  (d). 
and  (e)  (2)  through  (6)  are  revised  to 
read  as  follows: 

S 1 1 35.73    Payntents  to  producers  and  to 
cooperative  associations. 

•  •        •        •        • 

(b)  On  or  before  the  19th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  each  producer  from  whom  milk 
was  received  during  the  month,  a  simi 
computed  as  follows: 

(1)  Multiply  the  butterfat  price  for  the 
month  by  the  total  pounds  of  butterfat 
in  milk  received  from  the  producer; 

(2)  Multiply  the  producer  protein 
price  for  the  month  by  the  total  pounds 
of  protein  in  such  milk; 

(3)  Multiply  the  weighted  average 
differential  price  for  the  month 
multiplied  by  the  hnndredweight  of 
such  milk; 

(4)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)  of 
this  section; 

(5)  Subtract  deductions  for  marketing 
services  pursuant  to  §  1135.86;  and 

(6)  Subtract  proper  deductions 
authorized  in  writing  by  such  producer. 

•  •        •        •        • 

(d)  In  the  event  a  handler  has  not 
received  full  payment  bom  the  market 
administrator  pursuant  to  §  1135.72  by 
the  19th  day  of  the  month,  the  handler 
may  reduce  pro  rata  the  payments  to 
producers  pursuant  to  paragraphs  (b) 
and  (c)  of  this  section  by  not  more  than 
the  amount  of  such  uilderpayment. 
Following  receipt  of  the  balemce  due 
from  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 
payment  date  provided  under  this 
paragraph. 

(e)»  •  • 

(2)  The  total  pounds  of  milk  received 
from  the  producer  and  the  poimds  of 
butterfat  and  protein  contained  therein; 

(3)  The  minimum  rates  at  which 
payment  is  required  pursuant  to  this 
section; 

(4)  The  rates  used  in  making  payment, 
if  such  rates  are  other  than  the  required 
applicable  minimums; 

(5)  The  amount  (or  rate  per 
hundredweight)  of  each  deduction 


claimed  by  the  handler,  i^jBhlciing  any 
deduction  claimed  under  §  1135.86. 
together  with  an  explanation  of  each 
deduction;  and 

(6)  The  net  amount  of  the  payment  to 
the  producer. 

§1135.74    [Removed] 

21.  Section  1135.74  is  removed. 

§1135.76    [Redesignated  as  §1135.74  and 
Amended] 

22.  Section  1135.76  is  redesignated  as 
§  1135.74  and  the  following  changes  are 
made  in  that  section: 

a.  In  newly  designated  §  1135.74(a)(4). 
the  word  "estimated"  is  inserted  before 
the  words  "uniform  price"; 

b.  In  §  ll35.74(b)(l)(ii).  the  words *or 
estimated  uniform  price"  are  added 
following  the  words  "uniform  price" 
everywhere  it  appears; 

c.  In  §  1135.74  (b)(l)(iii)  introductory 
text,  the  reference  "§  1135.60(f)"  is 
revised  to  read  "§  1135.60(j)",  the 
reference  "§  1135.71(a)(2)(ii)"  is  revised 
to  read  "§  1135.71(b)(2)". 

d.  In  §  1135.74,  paragraphs  (b)(l)(iii) 
(o)  through  (c)  are  redesignated  as 
(b)(l)(iii)(A)  through  (C);  and 

e.  In  §  1135.74(b)(2)(i)  and  (ii),  the 
reference  "§1135.74"  is  changed  to  read 
"§  1135.19(e)". 

§1135.77    [Redesignated  as  §1135.75] 

23.  Section  1135.77  is  redesignated  as 
§1135.75. 

§1135.78    [Redesignated  as  §1135.76  and 
Amended] 

24.  Section  1135.78  is  redesignated  as 
§  1135.76,  and  the  references  "1135.76, 
1135.77, 1135.78"  are  changed  to  read 
"1135.74, 1135.75,  1135.76", 
respectively. 

§1135.85    [Amended] 

25.  In  §  1135.85(b).  the  reference 

"§  1135.60(d)  and  (f)"  is  changed  to  read 

"§  1135.60(h)  and  (j)";  and  in 

§  1135.85(c).  the  reference 

"§  1135.76(a)(2)"  is  changed  to  read 

"§  1135.74(a)(2)". 

Dated:  March  28. 1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary  for  Marketing  an4 
Inspection  Services. 

(FR  Doc.  94-7630  Filed  3-31-94;  8:45  am]      ^ 

BiLUNQ  CODE  341»43-» 

7  CFR  PART  1220 
[No.  LS-04-005] 

Results  Of  Soyt>ean  Referendum 

AGENCY:  Agricultural  Marketing  Ser\'ice. 
USDA. 

ACTKM:  Notice  of  referendum  results. 
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SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  aimouncing  the  results 
of  a  national  referendiim  on  the  Soybean 
Promotion  and  Research  Order  and 
program  changes  which  are  effective 
April  1. 

FOn  FURTHER  IMFORMATIOM  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division.  AMS.  USDA.  room  2624-S: 
P.O.  Box  96456;  Washington.  DC  20090- 
6456.  Telephone  number  202/720-1115. 

SUPPt^MENTARV  INFORMATWH:  Pursuant 
to  the  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act)  (7 
U.S.C  6301  et.  seq.),  the  U.S. 
Department  of  Agriculture  conducted 
the  required  referendum  on  February  9, 
1994.  among  soybean  producers  to 
determine  if  continuation  of  the  soybean 
promotion  and  research  program  was 
fovored. 

Of  the  85,606  valid1)allot8  cast  464)60 
(53.3  percent)  favored  and  39,546  (46.2 
percent)  opposed  continiung  the 
program.  A  simple  majority  was 
required  to  pass  the  referendum. 

Therefore,  the  Secretary  of 
Agriculture  has  determined  based  on 
the  referendum  resuhs-that  the  required 
majority  of  soybean  producers  voting 
absentee  and  in  person  in  the  February 
9. 1994,  national  referendum  voted  to 
continue  the  National  Soybean 
Promotion  and  Reseiarch  Program.  As  a 
result,  assessments  of  one-half  of  one 
percent  of  the  net  niarket  price  of 
soybeans  sold  by  produceidywill 
continue  to  be  collected  and  used  by  the 
United  Soybean  Board  and  the  Qualified 
State  Soybean  Boards  (QSSB). 

In  addition,  the  Secretary  has 
determined  that  the  program  changes 
required  by  the  Act  as  a  result  of  the 
referendmn  are  effective  April  1, 1994. 
These  changes  include  the  following: 

r     (1)  Refunds  on  soybeans  sold 
beginning  April  1. 1994,  will  be  limited 
to  10  percent  of  total  collections,  on  a 
State-by-State  basis; 

(2)  Producers  requesting  refunds  as 
prescribed  in  the  legislation  will  receive 
a  pro  rata  share  of  their  State's  10 
percent  reserve  for  refunds  up  to  a  full 
refund  of  assessments  paid;  and 

(3)  Refunds  on  soybeans  sold 
beginning  April  1, 1994,  will  be  paid 
after  the  end  of  the  respective  QSSB's 
fiscal  yeai . 

In  addition,  the  Secretary  will 
conduct  a  poll  of  soybean  producers  by 
October  1, 1995,  to  determine  if 
producers  support  conducting  a 
referendum  on  the  continuance  of  the 
payment  of  refunds  under  the  Order. 


Dated:  March  29, 1994. 
Lon  Hatamiya, 
Admintstrator. 
IFR  Dot.  94-7888  Filed  3-31-94;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
AdmWstratlon 

13  CFR  Parts  302  and  305 

Docket  No.  [940106-40061 

RIN  06!1O-AA53 

Designation  of  Areas;  Public  Works 
and  Development  FaclHties  Program; 
Use  of  Current  Data 

agency:  Economic  Development 
Administration  (EDA).  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  purpose  of  these 
amendments  to  EDA's  rules  at  13  CFR 
parts  302,  subpart  A  and  305.  subpart  A, 
is  to  more  accurately  reflect  current 
policies,  recent  census  data,  and  median 
family  incomes.  These  amendments  are 
necessary  in  order  to  bring  current  data 
into  play  in  determining  eligibility.  The 
intended  effect  is  to  designate  the  most 
distressed  areas  and  to  fuiad  needed 
economic  development  projects  in 
accordance  with  .current  data. 
DATES:  Effective  date  April  1. 1994. 

Comments  received  by  May  31. 1994. 
will  be  considered  in  promulgating  a 
final  rule. 

ADDRESSES:  Send  comments  to  Joseph 
M.  Levine,  (202)  482-4687f'U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  14th  and  Constitution 
Avenue.  NW..  Washinghsn,  DC  20230. 
FOR  FURTHER  MFORMATIOti  CONTACT: 
Joseph  M.  Levine,  (202)  482-4687. 
SUPPLEMENTARY  INFORMATION:  The  basis 
for  and  purpose  of  these  amendments  is 
the  need  to  update  censxis  and  income 
data  to  assure  timely  eligibility  and 
funding.  EDA  is  amending  13  CFR  part 
302.  Subpart  A — Standards  for 
Designation  of  Redevelopment  Areas 
Under  Sectfon  401(a)  of  the  Act.  Section 
302:2,  designation  based  on  population 
loss  due  to  lack  of  employment 
opportunities,  is  revised  by  substituting 
for  "substantial"  population  loss,  the 
phrase  a  loss  of"*  *  •at  least  25 
percent  from  the  beginning  to  the  end  of 
the  most  recent  10-year  period,  from  one 
census  to  the  next,  for  which  data  are 
available,  due  to  lack  of  employment 
opportunity,  as  certified  by  the  area's 
state  employment  security  agency." 


Section  302.3,  designation  based  on 
median  family  income,  is  amended  by 
deleting  references  to  the  1980  U.S. 
Census,  and  inserting  in  lieu  thereof, 
designation  based  on  income  data  from 
the  most  recent  lO-yeftr  census  perifxl 
for  which  data  is  available.  Paragraph 
302.7(a)(2),  public  works  impact 
program  (PWIP)  designation  based  on 
outmigration  in  rural  areas,  is  amended 
by  deleting  references  to  the  1980  U.S. 
Census,  and  inserting  in  lieu  thereof, 
tiesignation  based  on  available  data  for 
the  most  recent  10-year  census  period. 
Paragraph  302.8(a)(2).  special  impact 
area  designation  based  on  outmigration 
in  rural  areas,  is  amended  by  deleting 
reference  to  the  1980  U.S.  Census,  and 
inserting  in  Ueu -thereof,  designation 
based  on  available  data  for  the  most 
recent  10-year  census  period. 

EDA  is  also  amending  13  CFR  part 
305  subpart  A— Direct  and 
Supplementary  Grants  for  Public  VVorks 
and  Development  Facilities,  at  13  CFR 
305.5  on  supplementary  grant  rates,  to 
strike  outdated  income  figures  and  to 
insert,  in  lieu  thereof,  new  figures 
which  constitute  the  same  percentage  of 
the  national  median  family  income  for 
the  1990  Census,  as  did  the  previous 
figures  used  for  earlier  Census  figures. 

This  rule  is  exempt  firom  all 
requirements  of  5  U.S.C  553  Inchidinig 
notice  and  opportunity  to  comment  and 
delay  effective  data,  because  It  relates  to 
public  property,  loans,  grants,  benefits 
and  contracts. 

No  other  law  requires  that  notios  and 
opportimity  for  comment  be  given  for 
this  rule. 

However,  because  the  Department  is 
interested  in  receiving  comments  from 
those  who  will  benefit  from  the 
amendments,  this  rule  is  being  issued  as 
interim  final.  Public  comments  on  the 
inCMm  rule  are  invited  and  should  be 
sent  to  the  address  listed  in  the 
ADDRESSES  section  above. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given 
for  the  rule  under  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612),  no 
initial  or  final  Regulatory  Flexibility 
Analysis  has  to  be  or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 
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This  rule  is  not  subject  to  review  by 
the  Office  of  Man^ement  and  Budget 
under  Executive  Order  12866. 

List  of  Subjects 

13  CFR  Part  302 

Community  development. 
13  CFR  Part  305 

Community  development; 
Community  facihties;  Grant  programs — 
community  development;  Indians;  Loan 
programs — community  development. 

For  the  masons  set  out  in  the 
preamble,  13  CFR  parts  302  and  305  are 
amended  as  set  forth  below: 

PART  302— DESIGNATION  OF  AREAS 

The  authority  citation  for  part  302  is 
revised  to  read  as  follows: 

Authority:  .Sec.  701,  Public  Law  89-136,  79 
Stat.  570  (42  U.S.C  3211);  Department  of 
Commerce  Organization  Order  10-4,  as 
emonded  (40  FR  56702,  8S  amended). 

2.  Section  302.2  is  revised  to  read  as 
follows: 

§  302.2    Designation  on  the  basis  of  loss  of 
population. 

The  Assistant  Secretery  shall 
designate  those  areas  as  redevelopment 
areas  where  he/she  determines  that 
there  has  been  a  population  decline  of 
at  least  25  percent  from  the  beginning  to 
the  end  of  the  most  recent  10-year 
period,  from  one  census  to  the  next,  for 
which  data  are  available.duo  to  lack  of 
employment  opportunity,  as  certified  by 
the  area's  state  employment  security 
agency. 

3.  Section  302.3  is  £mendod  by 
revising  paragraph  (b)  to  read  as  follows: 

§  302.3    Designation  on  the  basis  of 
ni>edlan  family  Income. 

•         •         »         •         • 

(b)  Determinations  of  median  family 
income  are  to  be  based  on  the  income 
figur^shovvn  from  the  beginning  to  the 
end  of  the  most  recent  10-yoar  census 
period  for  which  data  is  available. 

4.  Section  302.7  is  amended  by 
revising  paragraph  (a)(2)  to  read'as 
follows: 

§  302.7    Designation  of  public  works 
Impact  program  areas. 

(3)  •     •     *  / 

(2)  Rural  a-'eas  having  substantial 
outmigraLion.--TBi^vi^cludes  an  area  , 
which  has  e.xperienc^d  a  minimum 
outmigration  rate  of  at  least  25  percent 
during  the  period  froji  the  beginning  to 
the  end  of  the  most  recent  ten  (10)  year 
census  period  for  which  data  is 
available. 


5.  Section  302.8  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 

follows: 

\ 

§ 302.8    Designatiofiof  special  Impact 
areas. 


(a)»  •   • 

(2)  Rural  areas  having  substantial 
outmigration.  This  includes  any  area 
which  has  experienced  a  minimum 
outmigration  rate  of  at  least  25  percent 
during  the  period  from  the  beginning  to 
the  end  of  the  most  recent  ten  (10)  year 
census  period. 


PART  305— PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES 
PROGRAM 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Sec.  701,  Public  Law  89-136.  79 
Stat.  570  (42  U.S.C.  3211);  Department  of 
Commerce  Organization  Order  10—4,  as 
amended  (40  F.R.  56702,  as  amended). 

2.  Section  305.5  is  amended  by 
revising  paragraphs  (b)(3)  (vi),  (vii)  and 
(viii)  to  read  as  follows: 

§  305.5    Supplementary  grant  rates. 

*         *         *         •         • 

(b)*   •   • 
(3)*    •    • 


Projects 


Maximum 

grant  rates 

(percent) 


(vi)   Projects  located  in  areas 

designated  under  Title  IV  of 

the  Act  in  which  the  median 

annual     family     income     is 

Si  3, 103  or  below,  or  the  av- 
erage ur>employment  rate  for 

the  preceding  24  months  is 

12  percent  or  higher, 
(vii)  Projects  located  in  areas 

designated  under  Title  IV  o( 

the  Act  in  which  ttie  med'an 

annua)     family     income     is 

S13,104   to  S14,618,   or  the 

average  unemployment  rate 

for  the  preceding  24  months 

IS  1 0  percent  to  1 1 .9  percent  70 

(viii)  Projects  located  in  areas 

designated  under  Title  IV  of 

the  Act  in  which  the  median 

annual     family     income     is  ' 

Si 4.61 9  to  $16,098.  or  the 

average  unemployment  rate 

for  the  preceding  24  months 

IS  8  percent  to  9.9  percent.  ...  60 


Dated:  Man.h  24, 1994. 
William  W.  Ginsbei^, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  94-7858  Filed  3-31-94  H  45  ami 

BILLING  CODE  U10-24-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-CE-21-A0;  Amendment  39- 
8868;  AD  94-07-10] 

Airworthiness  Directives:  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  .Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (.^D)  that 
applies  to  certain  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  This 
action  requires  repetitively  inspecting 
(visually)  the  wing  skin  for  cracks;  dye 
penetrant  inspecting  the  spar  straps  if 
the  vdng  skin  is  found'cracked:  and,  if 
any  crack  is  found  in  the  spar  straps, 
repairing  the  spar  straps  and  modifying 
the  wing  skin.  This  action  also  provides 
the  option  of  modifying  the  wing  skin 
as  terminating  action  for  the  repetitive 
inspections.  Reports  of  wing  skin 
cracking  because  of  repeated  bending  of 
the  wing  during  ser\-ice  on  several  of  the 
affected  airplanes  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of '.he  wing 
skiiraTSlie,top  aft  outboard  comer  of  the 
battery  box,  which  could  result  in 
structural  damage  to  the  wing. 
DATES:  Effective  May  27.  1994. 

The  incorporation  by  referonre  of 
certain  publif:ations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  M.iv  27, 
1994. 

ADDRESSES:  .Son-ice  informatio.-;  that 
applies  to  this  AD  may  be  obta::ied  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  tf-Ipphone 
(512)  824-9421.  This  information  .iiay 
also  be  examined  at  the  Fede.'-al 
^Aviation  Administration  (F.A.\).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12;h  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  N\V.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
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Meacham  Boulevard,  Fort  Worth,  Texas 
76137-0150;  telephone  (817)  222-5150; 
facsimile  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes  was  published  in  the  Federal 
Register  on  October  4, 1993  (58  FR 
51583).  The  action  proposed  to  require 
repetitively  inspecting  (visually)  the 
wing  skin  for  cracks;  dye  penetrant 
inspecting  the  spar  straps  if  the  wing 
skin  is  found  cracked;  and,  if  any  crack 
is  found  in  the  spar  straps,  repairing  the 
spar  straps  and  modifying  the  wing 
skin.  This  action  also  proposed 
providing  the  option  of  modifying  the 
wing  skin  as  terminating  action  for  the 
repetitive  inspections.  The  proposal 
would  require  accomplishing  the 
actions  in  accordance  with  the 
following  service  bulletins  (SB),  as 
applicable: 

•  Fairchild  SB  226-57-018.  Issued: 
January  28,  1993,  Revised:  June  3.  1993 
(pages  2  through  11  and  13  through  15), 
and  Revised:  July  1, 1993  (pages  1  and 
12); 

•  Fairchild  SB  227-57-005,  Issued: 
December  21. 1992,  Revised:  June  3. 
1993  (pages  2  through  11  and  13 
throu^  15).  and  Revised:  July  1.  1993 
(pages  1  and  12);  or 

•  Fairchild  Aircraft  SB  CC7-57-002. 
Issued:  January  28, 1993.  Revised:  June 
3,  1993  (pages  2  through  11  and  13 
through  15).  and  Revised:  July  1.  1993 
tpages  1  and  12). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received. 

One  commenter,  Anjeriflight.  states 
that  the  liquid  penetrant  inspection 
required  on  the  part  niunber  (P/N) 
2731130  straps  when  there  is  a  crack  in 
the  wng  skin  is  unjustified.  Ameriflight 
conducted  a  sur\'ey  of  a  number  of 
SA226  and  SA227  series  airplane 
owners  (a  total  of  101  airplanes).  From 
this  survey,  Ameriflight  found  that  57 
airplanes  had  at  least  one  wing  with  a 
skin  crack  evident.  None  of  these  57 
have  any  cracks  in  the  strap,  with  many 
of  the  airplanes  having  in  excess  of 
20,000  hours  time-in-service  (TIS),  and 
no  incident  of  cracking  in  these  straps 
has  ever  occurred  according  to 
information  provided  by  the  Fort  Worth 
Airplane  Certification  Office. 
Ameriflight  believes  that  the  FA.\  has 
not  conclusively  demonstrated  the 
unsafe  condition — the  cracking  of  the 
straps;  and,  even  if  there  is  justification, 
the  50-hour  TIS  repetitive  inspection 


interval  is  too  stringent.  The  FAA  does 
not  concur  that  the  strap  inspection  is 
unjustified.  Based  on  FAA  and  Fairchild 
analysis,  loads  are  shifted  to  other 
structures  such  as  the  straps  when  the 
upper  wing  skin  cracks.  Even  though 
the  strap  carries  more  load,  a  crack  will 
not  necessarily  immediately  develop, 
but  may  initiate  and  then  propagate 
slowly  (fatigue)  because  of  the 
additional  load  in  this  structural  area. 
For  these  reasons,  the  FAA  has 
determined  that  the  strap  inspection  is 
needed,  but  at  intervals  of  150  hours  TIS 
instead  of  50  hours  TIS.  The  proposal 
has  been  changed  accordingly. 

Another  commenter,  Fairchild 
Aircraft,  recommends  the  following 
changes  to  the  proposal: 

•  Change  the  report  of  "repeated 
bending  of  the  wing  during  service"  that 
is  contained  in  the  preamble  to  "reports 
of  wing  skin  cracking  because  of 
repeated  bending  of  the  wing  during 
service".  The  FAA  concurs,  and  has 
changed  the  proposal  accordingly; 

•  Change  the  reference  of  the 
inspection  area  for  cracks  in  the 
proposal  from  "the  lower  edge  of  the 
nacelle  and  battery  box"  to  "the  top  aft 
outbocird  comer  of  the  battery  box".  The 
FAA  concurs  and  has  revised 
paragraphs  (a)  and  (b)(1)  of  the  proposal 
accordingly; 

•  Incorporate  Fairchild  SB  226-57- 
018,  Issued:  January  28, 1993.  Revised: 
October  25.  1993  (pages  1  through  3) 
into  the  proposal.  The  FAA  concurs  and 
has  revised  the  AD  accordingly.  This 
service  information  revision  only 
includes  editorial  corrections  and  does 
not  impose  any  additional  burden  of 
U.S.  operators  of  the  affected  airplanes: 
and 

•  Include  additional  Approved  Repair 
Procedure  (ARP)  and  Limited  Approved 
Repair  (LAR)  documents  and  make 
provisions  for  the  inclusion  of  future 
LAR's  and  ARP's  that  may  be  issued. 
The  FAA  concurs  and  has  revised  NOTE 
2  of  the  proposal  as  follows:  "Certain 
Limited  Approve  Repair  (LAR)  and 
Approved  Repair  Procedure  (ARP) 
documents  issued  by  Fairchild  Aircraft 
specify  procedures  for  accomplishing 
the  same  modification  referenced  in 
paragraphs  (b)(2),  (c)(l)(ii).  and  (c)(2Kii). 
Check  with  the  Fort  Worth  Airplane 
Certification  Office  at  the  address 
presented  in  paragraph  (e)  of  this  AD  to 
find  out  which  LAR's  and  ARP's  are 
considered  "unless  already 
accomplished"  as  thev  relate  to  this 
AD." 

A  third  commenter  states  that  the 
FAA  incorrectly  estimates  the  cost 
impact  that  the  proposed  AD  would 
have  on  U.S.  operators  of  the  affected 
airplanes.  This  commenter  explains  that 


the  FAA's  cost  analysis  figure  of 
$42,680  for  the  entire  fleet  does  not  take 
into  account  (1)  the  cost  of  repetitive 
inspections;  (2)  the  cost  of  dye  penetrant 
inspections  when  the  wing  skin  is  found 
cracked;  nor  (3)  the  cost  of  incorporating 
the  inspection-terminating  modification. 
The  FAA  concurs  that  this  figure  is 
based  only  on  a  one-time  visual 
inspection  of  the  wing  skin,  as  was 
explained  in  the  cost  analysis  section  of 
the  proposal.  The  FAA  has  no  way  of 
determining  how  many  airplanes  would 
have  cracked  wing  skins,  or  how  many 
repetitive  inspections  each  affected 
airplane  would  incur.  The  cost  of  the 
modification  is  extremely  labor 
intensive  (100  workhours).  a  reason  wliy 
the  FAA  determined  to  make  it  option.il 
until  a  crack  is  found  in  the  spar  strap?;. 
The  proposal  is  unchanged  as  a  result  of 
this  comment. 

This  same  commenter  states  that  the 
modification  referenced  in  the  service 
bulletins  is  "extreme  overkill"  because 
the  amount  and  locations  of  rivets  that 
require  removal  creates  a  potential  for 
additional  damage  and  weakening  of  tl.e 
area.  The  FAA  does  not  concur. 
Fairchild  Aircraft  and  many  operators 
have  already  accomplished  this 
modification  and  the  FAA  has  received 
no  reports  of  weakening  or  damage 
occurring  in  the  affected  area.  The 
proposed  AD  is  unchanged  as  a  result  of 
this  comment. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
wording  changes  described  above,  the 
incorporation  of  the  revised  service 
information,  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  changes  and 
corrections  vdW  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

The  FAA  estimates  that  776  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  visual  inspection  of  the 
wing  skin  on  both  wings,  and  that  the 
average  labor  rate  is  approximately  $55 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $42,680.  This  figure 
does  not  include  the  cost  of  any  dye 
penetrant  inspections  of  the  spar  strap 
that  could  be  required  if  the  wing  skin 
is  found  cracked,  nor  does  it  include  the 
cost  of  the  wing  skin  modification  or  the 
repetitive  inspections.  The  optional 
modification  would  terminate  the  need 
for  the  repetitive  inspection 
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requirement.  The  figure  al>ove  is  based 
upon  the  assumption  that  no  affected 
airplane  owner/operator  has 
accomplished  this  inspection- 
terminating  modification. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Etocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD  to  read  as 
follows: 

94-07-10    FairchiM  Aircraft:  Am.ip.dment 
39-8868;  Docket  No.  93-CE-21-AD. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 

Serial  Nos. 

SA226-T 

T201  through  T275.  mi 

T277  through  T291. 

SA226-T(B) 

T(B)276,     and    T(B)292 

through  T(B)4 17. 

SA226-AT 

ATCMI  through  AT074. 

SA226-TC 

TC201  through  TC419. 

SA227-rr 

17421  through  TT541. 

SA227-AT 

AT423    through    AT631, 

and  AT695. 

SA227-AC 

AC406,   AC415,  AC416. 

and    AC420    through 

AC789. 

SA227-BC 

BC420  through  BC789. 

SA227-CC 

CC784,      and      CC790 

through  CC822. 

SA227-DC 

DC784,      and      DC790 

through  DC822. 

Compliance:  Required  initially  upon  the 
accumulation  of  2.500  hours  time-in-sen  ice 
(TIS)  or  within  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  as  indicated  in  the  body  of  the 
AD. 

To  prevent  failure  of  the  wing  skin  at  the 
top  aft  outboard  comer  of  the  battery  box, 
which  could  result  in  structural  damage  to 
the  wing,  accomplish  the  following: 

Note  1:  The  paragraph  structure  of  this  AD 
is  as  follows: 

I^vell:(a),  (b),  (c).  etc 

Level  2:  (1).  (2).  (3),  etc. 

Level  3:  (i),  (ii).  (iii),  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Visually  inspect  the  right  and  left  upper 
skin  by  the  top  aft  outboard  comer  of  the 
batter>-  box  for  cracks  in  accordance  with 
Figure  1  and  the  Accomplishment 
Instructions.  A.  Insfjection.  section  of 
whichever  of  the  following  is  applicable;  (1) 
Fairchild  Service  Bulletin  (SB)  226-57-018, 
Issued:  January  28, 1993.  Revised:  June  3, 
1993  (pages  4  through  11  and  13  through  15). 
Revised:  July  1.  1993  (page  12)  and  Revised: 
October  25,  1993  (pages  1  through  3): 

(2)  Fairchild  SB  227-57-005,  Issued: 
December  21,  1992,  Revised:  June  3, 1993 
(pages  2  through  11  and  13  through  15).  and 
Revised:  July  1, 1993  (pages  1  and  12):  or 

(3)  Fairchild  Aircraft  SB  CC7-57-002. 
Issued:  January  28,  1993,  Revised:  June  3, 
1993  (pages  2  through  11  and  13  through  15), 
and  Revised:  July  1,  1993  (pages  1  and  12). 

(b)  If  cracks  are  not  found  during  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD.  within  500  hours  TIS  after  this  initial 
visual  inspection,  accomplish  one  of  the 
following:  (1)  Reinspect  ihe  right  and  left 
upper  wing  skin  by  the  top  aft  outboard 
corner  of  the  battery  box  for  cracks  in 
accordance  with  Figure  1  and  the 
Accomplishment  Instructions,  A.  Inspection, 
section  of  the  applicable  service  information 
presented  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD,  and  reinspect  thereafter  at 
inter\  a!s  not  to  exceed  500  hours  TIS;  or 

(2)  .Modify  the  upp>cr  wing  skin  in 
accordance  with  the  Accomplishment 
Instructions,  B.  Removal  and  C  Installation, 
section  of  the  service  information  referenced 
in  paragraphs  (a)(1),  (a)(2),  or  (8)(3)  of  this 


AD,  as  applicable.  Accomplishing  this 
modification  terminates  the  repetitive  visual 
inspections  that  are  specified  in  paragraph 
(bMD  of  this  AD,  and  the  modification  may 
be  accomplished  at  any  time  to  eliminate  this 
repetitive  inspection  requirement. 

(c)  If  cracks  are  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  dye  penetrant 
inspect  the  27-31130  straps  in  accordanos 
with  the  Accomplishment  Instructions,  B. 
Removal  section,  paragraph  (7).  of  the  service 
information  referenced  in  paragraphs  (aKl). 
(a)(2).  or  {a)(3)  of  this  AD,  as  applicable. 

(1)  If  cracks  are  found  in  either  of  the  27- 
31130  straps  during  the  inspection  required 
by  paragraph  (c)  of  this  AuT prior  to  further 
flight,  accomplish  the  following:  (i)  Repair 
the  27-31130  strap  in  accordance  with  a 
scheme  obtained  from  the  manufacturer 
through  the  Fort  Worth  Airplane  Certiflcatioa 
Office  at  the  address  specified  in  paragraph 
(d)ofthis  AD:and 

(ii)  Modify  the  upper  wing  skin  in 
accordance  with  the  Accomplishment 
Instructions,  B.  Removal  and  C.  Installation, 
section  of  the  service  information  referenced 
in  paragraphs  (aKD.  (aK2).  or  (a)(3)  of  this 
AD,  as  applicable. 

(2)  If  no  cracks  are  found  in  either  of  the 
27-31130  straps,  within  150  hours  TIS  after 
the  initial  dye  penetrant  inspection  required 
by  paragraph  (c)  of  this  AD,  accomphsh  one 
of  the  following 

(i)  Reinspect  (dye  penetrant]  the  edges  of 
the  spar  sUaps  (27-31130)  in  the  wheel  wells 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions.  B.  Removal, 
section  of  the  service  information  referenced 
in  paragraphs  (aMD,  |a)(2).  or  (a)(3)  of  this 
AD,  as  applicable,  and  if  no  cracks  are  found, 
continue  to  reinspect  at  intervals  not  to 
exceed  150  hours  TIS;  or 

(ii)  Modify  the  upper  wing  skin  in 
accordance  with  the  Accomplishment 
Instructions,  B.  Removal  and  C.  Installation, 
section  of  the  service  information  referenced 
in  paragraphs  (a)(1),  (a)(2).  or  (a)(3)  of  this 
AD,  as  applicable.  Accomplishing  this 
modification  te.nninates  the  repetitive  dye 
penetrant  inspections  that  are  specified  in 
paragraph  (c)(2)(i)  of  this  AD,  and  the 
modification  may  be  accomplished  at  any 
time  to  eliminate  this  repetitive  inspection 
requirement. 

Note  2:  Certain  Limited  Approve  Repair 
(LAR)  and  Approved  Repair  Procedjre  (ARP) 
documents  issued  by  Fairchild  Airrraft 
specify  procedures  for  accomplishing  the 
same  modification  referenced  in  pa.'agraphs 
(b)(2),  (c)(l)(ii),  and  (c)(2)(ii).  Chei  k  with  the 
Fort  Worth  Airplane  Certification  Office  at 
the  address  presented  in  paragraph  (e)  of  this 
AD  to  find  out  which  LAR's  and  ARPs  are 
considered  "unless  already  accomplished"  as 
they  relate  to  this  AD. 

(d)  Special  flight  permits  may  be  i<;sued  in 
accordance  with  14  CFR  21.197  and  21  199 
to  opierate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  cor:':plicnce  or 
adjustment  of  the  initial  or  repetitive 
compliance  limes  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the     • 
Manager,  Airplane  Certification  Office.  FA.^, 
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2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76137-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(fl  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  Service  Bulletin 
226-57-018.  Issued:  January  28,  1993. 
Revised:  June  3, 1993  (pages  4  through  11 
and  13  through  15).  Revised:  July  1.  1993 
Cpage  12).  and  Revised:  October  25.  1993 
(pages  1  through  3);  Fairchild  Service 
Bulletin  227-57-005,  Issued:  December  21, 
1992.  Revised:  June  3, 1993  (pages  2  through 
11  and  13  through  15).  and  Revised:  July  1. 
1993  (pages  1  and  12);  or  Fairchild  Aircraft 
Service  Bulletin  CC7-5 7-002,  Issued;  January 
28,  1993.  Revised:  June  3,  1993  (pages  2 
through  11  and  13  through  15).  afd  Revised: 
July  1, 1993  (pages  1  and  12).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Fart  51.  Copies  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(g)  This  amendment  (39-8868)  becomes 
effective  on  May  27, 1994. 

Issued  in  Kansas  City,  Missouri,  on  March 
24.  1994. 
Bobby  W.  Sexton, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  94-7616  Filed  3-31-94;  8:45  am] 
BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  91-CE-8a-AD;  Amendment  39- 
8819;  AD  94-04-01] 

Airworthiness  Directives:  de  Havilland 
DHC-6  Series  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  94-04-01  concerning  de  Havilland 
DHC-6  series  airplanes,  which  was 
published  in  the  Federal  Register  on 
February  10. 1994  (59  FR  6216).  That 
publication  incorrectly  references 
replacement  front  steel  adapter  fittings 
as  part  number  (P/N)  C6\VMn63-4 
instead  of  P/N  C6\VMl  162-4  in 
paragraphs  (b)  and  (c)  of  the  AD.  This 


action  changes  the  AD  to  correctly 
identify  the  part  numbers  of  these  front 
wing  steel  adapter  fittings. 

EFFECTIVE  DATE:  March  31.  1994. 

FOR^URTHER  INFORMATION  CONTACT:  Jon 
Hjelm.  Aerospace  Engineer,  FAA.  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-6220. 

SUPPLEMENTARY  INFORMATION:  On 
February  3,  1994,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  94- 
04-01,  Amendment  39-8819  (59  FR 
6216),  which  applies  to  de  Havilland 
DHC-6  series  airplanes.  This  AD 
requires  repetitively  inspecting  wing 
attachment  fittings,  and  eventually 
installing  new  steel  adapter  fittings  as 
ternlinating  action  for  those  repetitive 
inspections.  The  AD  incorrectly 
references  replacement  front  steel 
adapter  fitting  part  numbers. 

Need  for  Correction 

As  published,  the  final  regulations 
incorrectly  reference  replacement  front 
steel  adapter  fittings  as  P/N 
C6WM1163^  instead  of  P/N 
C6WM1162-4  in  paragraphs  (b)  and  (c) 
of  the  AD  94-04-01 .  This  could  cause 
confusion  when  obtaining  the  proper 
parts  to  incorporate  the  required 
modification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
February  10.  1994  (59  FR  6216)  of 
Amendment  39-«819.  AD  94-04-01. 
which  was  the  subject  of  FR  Doc.  94- 
304JB,  is  corrected  as  follows: 

§39il3    [Con^ted] 

On  page  6216.  in  the  third  colimin,  in 
§  39.13,  in  the  fifth  line  of  paragraph  (b) 
of  AD  94-04-01.  replace: 

"3  andC6\VMll63— 1  in  accordance  with 
the" 

with: 

"3  and  CBWMl  162-4  in  accordance  with 
the" 

On  page  6217.  in  the  first  column,  in 
§  39. 13.  in  the  seventh  line  of  paragraph  (c) 
of  AD  94-04-01.  replace: 

"N  C6WM1 162-3  and  C6WM1 163-4.  in" 
with: 

"N  C6VVM1 162-3  and  C6WM1 162-4.  in" 

Issued  in  Kansas  City.  Missouri,  on  March 
28,  1994. 

Bapy  D.  Clements, 
^^ianager.  Small  Airplane  Directorate.  Aircraft 
-^  Certification  Sen'ice, 

IFR  Doc.  94-7787  Filed  3-31-94;  8:45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  93 
[Docket  No.  27664] 

Study  of  the  High  Density  Rule 

agency:  Federal  Aviation 

Administration  [FAA],  DOT. 

ACTION:  Notice  of  study  and  request  for 

comments. 

summary:  On  January  6, 1994.  the 
Administration  announced  its  Civil 
Aviation  Initiative  to  Promote  a  Strong 
Competitive  Aviation  Industry.  In  it  the 
Department  of  Transportation  (DOT) 
noted  that  it  had  begun  a 
comprehensive  examination  of  the  High 
Density  Traffic  Airports  Rule  (HDR)  to 
assess  its  viability  as  an  efficient  air 
traffic  and  delay  management  tool  and 
to  determine  whether  certain  operating 
limitations  imposed  by  the  rule  could  be 
eliminated  or  modified.  The  study  is 
expected  to  be  completed  by  November 
1994.  This  notice  requests  comments 
from  the  public  on  the  effectiveness  and 
viability  of  the  HDR  and  any  potential 
alternatives  to  the  rule.  If  the  results  of 
the  study  suggest  changes  to  the  HDR, 
those  changes  would  be  proposed 
through  the  regulatory  process,  pursuant 
to  the  Administrative  Procedure  Act. 
Changes  affecting  the  number  of 
instrument  flight  rule  takeoffs  and 
landings  authorized  for  air  carriers  for 
Washington  National  Airport  would 
require  a  legislative  change  since  they 
are  imposed  by  statute. 
DATES:  Comments  must  be  received  on 
or  before  May  27, 1994. 
ADDRESSES:  Send  or  deliver  comments 
in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200). 
Docket  No.  27664.  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
Comments  must  be  marked  Docket  No. 
27664.  Comments  may  be  examined  in 
Room  9150  weekdays  between  8:30  am 
and  5  pm,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Barry.  APO-220,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  no. 
202-267-3305. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  HDR  (14  CFR  part  93.  subpart  K) 
was  adopted  in  1969  as  a  temporary 
measure  to  reduce  delays  at  five 
congested  airports:  JFK  Intemational. 
LaCuardia.  Newark  Intemational, 
O'Hare  Intemational.  and  Washington 
National.  Total  hourly  limits  on  the 
number  of  operations,  or  operating 
"slots",  were  imposed  at  each  airport 
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during  certain  hours  of  the  day.  For 
each  airport  the  hourly  total  was 
divided  into  three  operator  categories: 
air  carrier,  commuter  (originally  air 
taxi),  and  "other."  which  consists 
primarily  of  general  aviation  and 
charters.  The  limits  were  based  on  the 
Engineering  Performance  Standards,  or 
EPS,  which  are  a  method  for 
determining  the  Instrument  Flight  Rules 
(IFR)  operating  capacity  of  an  airport. 

All  limitations  for  Newark  Airport 
were  removed  from  the  HDR  in  the  early 
1970's.  The  Hmits  were  made 
permanent  at  the  four  other  airports  in 
1973  and  have  remained  in  effect  in 
some  form  since  1969.  Between  1981 
and  1984.  the  HDR  was  superseded  by 
the  Interim  Operations  Plan  adopted  in 
response  to  the  air  traffic  controllers' 
strike.  (SFAR  44).  All  SFAR  44 
limitations  were  lifted,  and  the  HDR 
limits  reinstated,  by  the  "Interim  Final 
Rule"  issued  in  March  1984.  (49  FR 
8237.  March  6.  1984).  At  Washington 
National  Airport,  slots  are  further 
limited  by  statute. 

The  hour  and  category  limits  in  the 
HDR  are  enforced  by  a  regulatory 
requirement  to  have  an  ATC  reservation 
for  a  takeoff  or  landing  at  a  high  density 
airport  during  restricted  hours.  Air 
carrier  and  commuter  reservations  are 
considered  slots,  which  are  continuing 
reservations  at  the  same  time  each  day. 
"Other"  category  reservations  are 
allocated  on  an  ad  hoc  basis  for 
individual  operations,  using  a  P.rst-come 
first-served  reservation  system. 
Reservations  are  available  up  to  48 
hours  in  advance  of  the  time  of 
operation,  by  calling  a  voice-activated 
computer  system  maintained  by  the 
FAA  Air  Traffic  Control  System 
Command  Center. 

The  Study 

The  study  now  being  conducted  by 
the  DOT  will  include:  An  examination 
of  the  current  air  traffic  environment  at 
each  of  the  four  high  density  airports 
(including,  but  not  limited  to.  the 
economic,  environmental,  competitive, 
and  logistical  aspects  of  the  rule);  the 
projected  air  traffic  environment;  and 
the  relationship  of  and  integration  with 
the  current  HDR.  The  study  will  also 
examine  the  process  for  allocating 
domestic  and  international  slots,  access 
for  small  communities,  and  potential 
alternatives  to  the  current  regulatory 
scheme  at  the  HDR  airports.  The 
requirements  of  each  of  the  four  airports 
will  be  reviewed  separately  but  each 
airport's  relation  to  the  national  air 
traffic  system  will  be  considered.  Any 
changes  to  the  HDR  will  be  subject  to" 
the  separate  process  required  by  the 
Adniinistrativt  Procedure  Act,  and,  in 


the  case  of  Washington  National,  would 
require  a  statutory  change. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  study  of  the  HDR  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  a  factual  basis 
supporting  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  alternatives  or 
responses  to  the  HDR.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
competitive,  and  energy-related  aspects 
of  the  HDR  and  of  potential  alternatives. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Comments  should  not  be  sent  or 
directed  to  any  of  the  contractors  that 
have  been  engaged  by  the  FAA  to 
provide  information  for  the  study  of  the 
HDR. 

All  comments  received  on  or  before 
the  closing  date  for  comments  will  be 
considered.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments. 

Signed  in  Washington  on  March  28.  1994. 
Dale  E.  McOaniel, 

Acting  Assistant  Administrator  for  Policy. 
Planning  and  International  Aviation. 
[PR  Doc.  94-7915  Filed  3-31-94;  8:45  am) 
BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  ENERGY  ~ 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RM93-1 0-002;  Order  No.  558- 
B] 

New  Reporting  Requirement 
Implementing  Section  213(b)  of  the 
Federal  Power  Act  and  Supporting 
Expanded  Regulatory  ResponsihHitles 
Under  the  Energy  Policy  Act  of  1992, 
and  Conforming  and  Other  Changes  to 
Form  No.  FERC-714 

Issued  March  2-J.  1^94. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  modifying  its 
reporting  roquirement.  FERC  Form  No. 
715.  Annual  Transmission  Planning  and 
Evaluation  Report,  to  remove  the 
requirement  that  respondents  submit  to 
the  Co.rniiission  an  original  and  two 


copies  in  hard  copy  of  base  case  power 
flow  data.  The  Commission  has 
determined  this  requirement  is 
unnecessary  since  the  data  are  filed  in 
electronic  form. 

DATES:  The  final  rule  is  effective  March 
24,  1994. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Larcamp  (Legal  Information). 
Assistant  General  Counsel.  Electric 
Rates  and  Corporate  Regulation. 
Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  NE..  Washington,  DC  20426. 
(202) 208-2088. 
William  Booth  (Technical  Information). 
Office  of  Electric  Power  Regulation. 
Federal  Energy  Regulatory 
Conmiission,  825  North  Capitol 
Street.  NE.,  Washington.  DC  20426, 
(202)  208-0849. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  at  941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 
The  Commission  Issuance  Posting 
System  (QPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
-•  Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300.  1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  the  Final  Rule  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dnrn  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

I.  Introduction 

In  its  final  rule  in  this  proceeding.' 
the  Comjnission.  among  other  things. 
a.mended  Part  141  of  its  regulations  by 


'  Now  Reporting  Kpo,Mifn-.^rt  In'i.Jnmeiitiiig 
SeLilon  21 3(b)  of  the  Hedcrol  Power  .Ac!  and 
.Supponi.ng  hxprfnd^ci  ,R-g..;a!orv  Ri-sponiibilitip"; 
urdsr  the  Energv  Policy  Act  of  1902  «nd 
Confn.-minR  and  Other  Chonrc^  to  Form  .No  FTRr- 
714.  58  KR  S2420  (OrU)b.ir  8.  1993),  III  KERC  -.wis 
8r  KcR.<,  1  UJ.'JOO  11993;. 
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adding  a  new  §  141.300,  requiring  that 
"transmitting  utilities"  2  inform 
potential  transmission  customers,  State 
regulatory  authorities,  and  the  public  of 
potentially  available  transmission 
capacity  and  known  constraints  as 
required  under  section  213(b)  of  the 
Federal  Power  Act  (FPA).^  This  new 
regulation  created  a  new  reporting  form. 
FERC  Form  No.  715,  Annual 
Transmission  Planning  and  Evaluation 
Report  (Form  715).  The  purpose  of  the 
Commission's  final  rule  was  to 
implement  the  requirements  of  section 
213(b)  and  to  support  the  Commission's 
expanded  responsibilities  under 
sections  211  and  212  of  the  FPA,  as 
amended  by  the  Energy  Policy  Act,  as 
well  as  to  provide  information  with 
which  to  analyze  filings  involving,  or 
requests  for,  transmission  services. 

Part  2  of  Form  715  requires  each 
transmitting  utility  that  operates 
integrated  transmission  system  facilities 
rated  at  or  above  100  kilovolts  (kV) 
(Respondent)  to  annually  submit  to  the 
Commission  an  original  and  two  copies 
in  hard  copy  of  its  base  case  power  flow 
data,  as  well  as  to  submit  the  data  to  the 
Commission  in  electronic  form.<  The 
Commission  also  provided  that 
Respondents  that  participate  in  the 
development  and  use  of  regional  power 
flow  studies  could  designate  any 
regional  or  subregional  organization,  or 
any  other  single  entity  to  submit  their 
regional  or  subregional  base  case  power 
flow  data. 

On  January  25,  January  31,  February 
22.  February  23,  and  March  10, 1994, 
respectively,  the  Mid-America 
Interconnected  Network  (MAIN), 
Florida  Electric  Coordinating  Group, 
Inc.  (Florida),  Southwest  Power  Pool, 
Inc.  (SPP),  the  Southeast  Electric 
ReUabihty  Council  (SERC),  and  the  East 
Central  Area  Reliabihty  Agreement 
(ECAR)  filed  requests  for  waiver  of  the 
requirement  that  they  file  base  case 
power  flow  data  in  hard  copy  format. 
MAIN,  SERC  and  ECAR  are  regional 
reliability  councils.  MAIN'S  members' 
service  territory  covers  Illinois,  Missouri 
and  eastern  Wisconsin.  SERC's  members 
provide  electric  service  to  customers  in 
all  or  parts  of  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 


i  A  transmitting  utility  U  any  electric  utility  (i.e.. 
any  person  or  State  agency  [including  any 
municipality)  which  sells  electric  energy), 
qualifying  cogeneration  facility,  qualifying  sniall 
power  production  facility,  or  Federal  power 
marketing  agency  that  owns  or  operates  electric 
power  transmission  facilities  that  an  used  for  the 
sale  of  electric  energy  at  wholesale.  See  16  U.S.C 
796(23)  (198«). 

3 16  U.S.C.  A.  B24;  (West  Supp.  1993). 

*  Base  case  power  flows  are  best  estimate 
simulations  of  the  operations  of  regional 
transmission  grids. 


South  Carolina.  Tennessee  and  Virginia. 
ECAR's  member  systeips  serve 
customers  in  Indiana,  Kentucky, 
Maryland,  Michigan,  Ohio, 
Pennsylvania.  Teryfrssee,  Virginia  and 
West  Virginia.  Fldrida  represents  the 
Florida  Subregion  of  SERC. 

MAIN,  states  that  it  would  have  to 
submit  about  600  pounds  of  paper  on 
behalf  of  its  members  if  the  Commission 
requires  the  submission  of  base  case 
power  flow  data  in  hard  copy  format. 
ECAR  calculates  that  submission  of  base 
case  power  flow  data  for  its  members  in 
hard  copy  format  would  result  in 
submittal  of  about  400  pounds  of  paper, 
standing  about  33  feet  high.  MAIN. 
Florida,  SPP,  SERC  and  ECAR  all 
submit  that  the  Filing  of  base  case  power 
flow  data  in  hard  copy  format  is 
unnecessary  in  light  of  the  requirement 
to  file  these  data  with  the  Commission 
in  electronic  form. 

Upon  reflection,  the  Commission  has 
concluded  that  it  does  not  need  to 
require  routine  submission  of  hard  copy 
of  the  power  flow  data.  Base  case  power 
flow  data  are  intended  for  use  with 
commonly  available  computer  programs 
to  simulate  load  flows  on  the 
Respondent's  system  and  to  provide  a 
ppeliminary  determination  of  whether 
the  system  has  sufficient  capacity  to 
accommodate  a  request  for  transmission 
service.  Electronic  format  is  the  most 
efficient  method  for  reporting  and  using 
base  case  power  flow  information;  the 
requirement  to  provide  hard  copy  of  this 
information  results  in  the  unnecessary 
filing  of  voluminous  amoimts  of  paper. 
The  hard  copy  format  is  especially 
unvdeldy,  because  a  person  wishing  to 
use  the  data  typically  must  first  transfer 
the  data  from  hard  copy  format  into 
electronic  format  before  performing 
computer  analysis  of  potential  load  flow 
situations.  Accordingly,  the 
Commission  has  decided  to  eliminate 
the  requirement  that  Respondents 
submit  to  the  Commission  an  original 
and  two  copies  in  hard  copy  of  base 
case  power  flow  data.  Respondents  must 
still  submit  base  case  power  flow  data 
to  the  Commission  in  electronic  form, 
and  will  continue  to  be  responsible  for 
submitting  base  case  power  flow  data  to 
the  public  both  in  hard  copy  and  in 
electronic  form  upon  request. 

To  effect  this  change,  the  Commission 
is  restating  its  summary  of  Form  715 
requirements  and  amending  its  previous 
filing  provisions  governing  submission 
of  that  form  to  the  Commission.  The 
Commission  is  also  amending  Appendix 
A  (page  4,  Part  III),  which  it  issued  with 
its  previous  final  rule,  and  which 
contains  instructions  for  the  filing  of 


Form  715.5  Elimination  of  the 
requirement  to  file  base  case  power  flow 
data  in  hard  copy  format  moots  MAIN'S, 
Florida's,  SPP's,  ECAR's  and  SERC's 
requests  for  waiver  and  renders  future 
requests  for  waiver  of  this  requirement 
urmecessary. 

II.  Summary  of  Form  715 
Requirements  e 

Starting  on  April  1,  1994,  each 
transmitting  utility  that  operates 
integrated  transmission  system  facilities 
that  are  rated  at  or  above  100  kilovolts 
(kV)  (Respondent),  must  annually 
submit  to  the  Commission  a  new 
reporting  form,  Fonn  715. 

Form  715  requires  each  Respondent 
to: 

(1)  Identify  a  contact  person  for 
inquiries  regarding  information  in  the 
form  (Form  715,  part  Ij: 

(2)  Submit  in  electronic  form  its  base 
case  power  flow  data  if  it  does  not 
participate  in  the  development  and  use 
of  regional  power  flow  data.  A 
Respondent  that  participates  in  the 
development  and  use  of  regional  power 
flow  studies  must  either  submit  in 
electronic  form  the  regional  or 
subregional  base  case  power  flow  data 
or  designate  any  regional  or  subregional 
organization,  or  any  other  single  entity 
to  submit  in  electronic  form  the  regional 
or  subregional  base  case  power  flow 
data  [Form  715,  part  2); 

(3)  Submit  transmission  system  maps 
and  diagrams  used  by  the  Respondent 
for  transmission  planning  (Form  715, 
part  3); 

(4)  Submit  a  detailed  description  of 
the  transmission  planning  reliability 
criteria  used  to  evaluate  system 
performance  for  time  frames  and 
planning  horizons  used  in  regional  and 
corporate  planning  [Form  715,  part  4); 

(5)  Submit  a  detailed  description  of 
the  Respondent's  transmission  planning 
assessment  practices  (including,  but  not 
limited  to,  how  reUability  criteria  are 
applied  and  the  steps  taken  in 
performing  transmission  planning 
studies)  [Form  715,  part  5);  and 

(6)  Submit  a  detailed  evaluation  of  the 
Respondent's  anticipated  system 
performance  as  measured  against  its 
stated  reliabihty  criteria  using  its  stated 
assessment  practices  [Form  715,  part  6). 

Respondents  must  submit  to  the 
Commission  an  original  and  two  copies 
in  hard  copy  of  the  above  items  1.  3,  4, 


JMI 


s  Because  18CFR  141.300(c)  merely  i«ference* 
Form  715,  which  does  not  appear  In  the  Code  of 
Federal  Regulations,  there  will  t>e  no  change  to  18 
CFR  141.300.  The  only  change  will  be  in  the 
appendix,  which  does  not  appear  io  the  Code  of 
Federal  Regulations. 

"The  revised  Instructions  for  submitting  Form 
715  appear  in  the  appendix. 
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5  and  6.  Respondents  must  also  submit 
to  the  Commission  in  electronic  form 
items  1,  2,  4,  5  and  6. 

Respondents  must  also  make  available 
expeditiously  to  the  public,  upon 
request,  in  hard  copy,  the  above  items 
1  through  6.  Respondents  must  also 
make  available  expeditiously  to  the 
public,  upon  request,  in  electronic  form, 
items  1,  2,  4,  5  and  6. 

When  Respondents  have  designated 
any  single  entity  to  submit  regional  or 
subregional  base  case  power  flow  data 
to  the  Commission,  that  entity  must 
submit  these  data  to  the  Commission,  as 
indicated  immediately  above.  That 
entity  must  also  make  these  data 
available  expeditiously  to  the  public, 
upon  request,  in  both  hard  copy  and 
electronic  form,  as  indicated 
immediately  above. 

The  primary  authority  for  the 
collection  of  Form  71 5  data  is  set^tion 
21.'?(b)  of  the  FPA.  The  collection  of 
these  data  also  supports  the 
Commission's  expanded  responsibilities 
under  sections  211,  212  and  213(a)  of 
the  FPA  (as  amended  by  the  ELnergy 
Policy  Act),  and  assists  in  rate  or  other 
r»;gu]atory  proceedings.  Thus,  the 
Commission's  authority  for  this  rule  is 
also  based  on  the  Commission's  general 
authorities  under  sections  307(a),  309 
and  311  of  the  FPA. 

III.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations''  require 
that  OMB  approve  certain  information 
collection  requirem.ents  imposed  by  the 
agency's  rule.  However,  this  order 
contains  no  new  information  collection 
requirements:  it  instead  eliminates  the 
potential  filing  of  voluminous  amounts 
of  paper.  Therefore,  this  final  rule  is  not 
subject  to  OMB  approval. 

rV.  Regulatory  Flexibility  Act 

In  issuing  its  previous  final  rule,  the 
Commission  thoroughly  considered  and 
responded  to  the  needs  of  small  entities. 
Most  small  entities  will  either  be 
exempt  from  the  final  rule  or  will  be 
ehgible  for  a  waiver  from  its 
requirements;  the  final  rule  only  covers 
the  operators  of  integrated  transmission 
system  facilities  of  100  kV  and  above. 
Because:  (a)  Most  transmission  utilities 
that  operate  integrated  transmission 
system  facilities  of  100  kV  and  above  do 
not  fall  within  tlie  definition  of  "small 
entity;"  «  (b)  the  previous  final  rule 
accommodated  the  economic  concerns 


of  small  entities;  and  (c)  the  current 
final  rule  only  further  reduces  reporting 
requirements  by  eliminating  the 
necessity  to  file  certain  information  in 
hard  copy  with  the  Commission,  the 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small    • 
entities. 

V.  Environmental  Statement 

Commission  regulations  reqiJire  that 
the  Commi.ssion  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement  for  any 
Commission  action  that  may  have  a 
significant  ad\erse  effect  on  the  human 
environment.'*  The  Com.mission 
categorically  e.xcludes  certain  actions 
fi-om  this  rpquirement  as  not  having  a 
significant  effect  on  the  human 
environment.  10  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  involves  the 
gathering,  analysis  and  dissemination  of 
information.  11  Because  this  final  rule 
invoh  ns  only  the  gathering,  analysis 
and  dissemination  of  informatioH^  no 
environmental  consideration  is 
necessary. 

VI.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APAJ12  requires  that  the  Commission 
publish  rulemakings  in  the  Federal 
Register.  The  .^PA  also  mandates  that 
the  Commission  provide  an  opportunity 
for  comment  when  it  promulgates 
regulations.  However,  the  APA  does  not 
require  notice  and  comment  when  the 
agency  for  good  cause  finds  that  notice 
and  comment  is  impractical, 
unnecessary  or  contrary  to  the  pubbc 
interest. IS  The  Commission  finds  that 
notice  and  comment  are  unnecessary'  for 
this  rulemaking.  The  Commission  is 
merely  eliminating  an  unnecessary 
filing  requirement  that  will  remove  an 
administrative  burden  from  the  pubUc 
without  changing  the  substantive  effect 
of  a  previously  published  rule. 

The  Commission  also  finds  good 
cause  to  make  this  rule  effective 
immediately.  The  filing  deadline  for 
Form  715  is  April  1,  1994;  unless  the 
rule  becomes  effective  immediately,  the 
Commission  will  receive  voluminous 
paper  that  it  does  not  need.  Making  this 
rule  effective  immediately  will  ensure 


'5CFR  1320.14. 

•5  U.S.C.  601(3).  citing  to  section  Softhe.Smdil 
Business  Act.  15  IL.S.C.  632.  which  defines  a  "sriwll 
business  conrem"  as  a  business  that  is 
independently  owned  and  operated  and  that  is  not 
dominant  in  its  field  of  operation. 


"  Regulations  Implementing  the  National 
Environmental  Policy  Ad.  52  FR  47897  (Dec.  17. 
1987).  FERC  Slats.  A  Roj?!.  Regulations  Preambles 
1986-1990  1  30.783  (1987). 

•oieO-'R  380  4. 

>>  18 CFR  380.4(a)(5). 

"5  U.S.C.  553-59. 

■■5  1J.S.C.  §553b(B). 


that  Respondents  will  not  have  to  fulfill 
an  unnecessary  obligation. 

List  of  Subjects  in  18  CFR  Part  141 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  Cashell. 
Secwtary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  the  filing 
requirements  for  Form  715  as  set  forth 
below  and  which  are  referenced  in  18 
CFR  141.300(c). 

PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  15  U  SC  7^.  16  U.S  C  791a- 
828c.  2601-26-;5.  31  U  SC  9701;  42  U.S  C 
7101-7.352 

2.  The  instructions  for  submitting 
Form  715  are  revised  as  set  forth  in  the 
Appendix. 

Note:  The  appendix  will  not  appear  in  ihe 
Code  of  Federal  Regulations. 

Appendix — Annual  Transmission 
Planning  and  Evaluation  Report  FERC 
Form  No.  71 5 

Form  .\pproved  , 

OMB  .No.  1902-0167 
Expires:  12/31/96 

This  report  is  mandatory  under  sections 
213(b).  307(a)  and  311  of  the  Federal  Power 
.\ct  and  Volume  18  CFR  141.300. 

The  Commission  does  not  consider  the 
information  collected  by  this  report  to  be 
confidential  and  will  not  treat  it  as  such. 


III.  Where  to  Submit 

Submit  one  original  and  two  copies  in 
hard  copy  of  FERC  Form  No.  715, 
Annual  Transmission  Planningand 
Evaluation  Report  (except  Part  zT Base 
Case  Power  Flows),  and  one  copy  in 
electronic  form  of  FERC  Form  No.  715, 
Annual  Transmission  Planning  and 
Evaluation  Report  (except  Part  3: 
Transmitting  Utility  Maps  and 
Diagrams),  to:  Office  of  Electric  Pcw*er 
Regulation,  Federal  Energy  Regulatory 
Commission,  Room  2410.  ER-10.1.  825 
North  Capitol  St-^eet  NE.,  Washington, 
ex:  20426. 

•  *  •  •  • 

[FR  Doc.  94-7757  Filed  3-31-94;  8:45  am] 
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(Docket  No.  RM87-5-013;  Order  No.  497- 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  Pipelines;  Order 
Denying  Rehearing  and  Granting 
Clarification 

Issued  Maixh  2A.  I;"i4. 

AGENCY:  Federal  Energy  Regulator)- 

Ccmmisiion.  DCIE. 

ACTION:  Final  rule;  order  dtinvixig 

rrh^aring  and  granting;  t.iarincation. 


SUMMARY:  On  Deconiber  23.  1993,  in 
response  to  a  nunibor  of  rfiqufst.s  for 
r»^htitiring.  tliu  Commission  issued  Order 
No.  4q7-E.  an  order  on  rrh^-.Tinq  of  thr 
Coi.;ini.s>icn's  order  on  rnmand  of  th=^ 
court's  decision  in  Tenneco  (kjs  v. 
Federal  Energy  B;;i:.ulatury  Commission 
On  Januarv'  21,  1094,  Florida  Gas 
Trrmsinission  Company  fFCT)  filtvi  a 
rf-qursl  for  rrhearing  of  Onier  N.v  497- 
E. 

This  order  dt-nier.  FGT's  rcqui-st  for 
rehearing  that  Order  No.  407-E  only 
requires  contemporaneous  disrlcsure 
under  Standard  F  when  transportation 
information  is  conveyed  by  a  pipeline  to 
an  openling  emploj  et;  of  Ihe  n.arketinj; 
affiliate  and  only  requires  application  of 
Standard  E  to  an  operating  einploy:'e  of 
the  marketing  affiliate.  This  crder  also 
grants  FGT's  request  for  clarification 
that  cortaui  types  of  field  personnel, 
such  as  niecrianich  aiid  technicians,  who 
merely  act  at  die  direction  of  others  and 
who  are  normally  not  likeiy  to  receive 
information  covered  imder  the  rule, 
would  not  be  considerru  openuing 
personnel. 

EFFeCTlVE  DATE:  The  final  rule  in  this 
proceeding  was  effective  January  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Faerberg,  Office  of  iht  Crfneral 
Counsel,  Federal  F.nergy  Rtgnlau-ry 
Commission,  825  .N'onh  Canitnl  Street 
NE..  Washington,  DC  20426,  (202)  208- 
1275. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  fuil  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Street 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
t:harge  to  the  user  and  may  he  accessed 


usirg  a  personal  computer  with  a 
modem  by  diahng  (202)  20B-1397.  To 
arct'ss  CIFS,  set  your  communications 
software  to  use  300.  1200.  or  2400  bps, 
full  di:plex.  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  :ext  of  this  rule  will  be  available  on 
CiPS  for  30  days  from  the  date  of 
issuance.  The  coniplete  text  on  diskette 
in  Worflperfect  forn:.nt  njav  also  be 
put.:hased  frura  the  Connnission's  copy 
cofitr.nrtor.  La  Dom  S\'stenis 
Corporation,  also  loca'ed  in  room  3104. 
ci4l'North  Capitol  Street  NE  . 
Wisl-.mgti.^n.  DC2U42<i. 

I.  Backjp-oi>r"i 

On  Dt-.:etn;.er  4.  1992.  the 
tionmii.s'on  issued  Order  No  497— D  ' 
in  rt2sponse  to  the  opinion  issued  by  the 
L':iited\Stales  Court  of  Appeals  fur  the 
Di^rict  of  Coluiahia  Circuit  in  Terinern 
Ctus  v.  Federal  Ener,iiy  Regulatory 
Commiyv.ov  ITt-nnecoj'  which  v-pheld 
in  $ubs;uj-itial  part  Order  Nos.  497  a;id 
497-.A.''  the  Cnnunission's  tiual  nde 
governing  the  reh'.tionship  between 
interstate  nat^ira!  gas  pipt  lines  and  their 
ni'irketing  or  brekering  affiliates.  On 
Decenibei  23,  19Q3,  in  response  to  a 
n Limber  of  requests  for  rehearing,  the 
Coniir.ission  issued  Order  No.  497-E,' 
an  ord.r  on  rt;hearing  of  Order  No.  497- 
D 

Order  No.  497-E;  (1)  Deleted  the 
re'iuue.ing  categories  of  gas  sales  end 
niarkeiiiiu  information  from  thf 
rnrt.^rrpui-aneous  tlisciosure 
requirement;  (2)  affirmiul  the 
Cnmniission's  decision  to  eliminate  the 
filing  of  Form  592;  (0  affirnied  the 
Cnnrn'ssion's  derision  that  Oza^k  Gas 
T'ensiiiission  System  is  subject  'o  Order 
No.  497;  (4)'n;jected  Hjdson  Gas 
Ss'stems,  Inc.'s  argument  that  the 
Cr>i:iinission's  procedures  for  acting  on 
§Jjsec;ir.n  161. 3(;)  and  284.236(e)  filings 
prfihibit  public  parti(,ipaiioi::  (5) 
requirt'd  all  future  standards  of  conduct 


'  --.7  t-R  =,iiU'^^  (Lk-^pnitw.-  14.  \"'<2'.  Ill  WW 
s;,it.>.  4  Kegs.  1  JO.'iSa  (19'l2). 

^otiy  f  ::d  uh7  m.c.  cir.  19<j2). 

'liiHjii.rv  Into  Alleged  .■\;:!ii,on;}i»-t.;:ve  {'rai  t:i.«-.s 
Kft'jfd  !.■  Marke'rig  .M';";iidles  nf  inlerst&te 
f'i;jo;..Ts.  Order  No.  4'.I7.  53  f  R  J2139  (Junf!  14. 
nan),  f  EKC  Stdts.  &  Rrgs.  ;R(guiatin':s  Preambles 
1"jK>-19901  1  30.820  uyaBl.  ordi^r  on  rfhmnng. 
Order  No.  497-.A.  54  I- R  52781  (Dec etiiber  22. 
1VI$9).  FERC  S:al.s,  &  Re^s.  IRi^tilatinps  Preambles 
mKf-lOTOi  1  'iO.ahM  !lMHO\  onirrextpnciing  sunst-t 
(/ale.  Order  No.  497-B,  55  FR  53211  (yecember  28. 
19*0).  KERC  St{it.s.  &  Rev;s.  iRejjulalior.s  Preunibles 
19>»>-19M0|  1  30.908  (1990).  order  extending  sunset 
rf.ile  and  amending  final  rule.  Order  No.  497-C;,  57 
FR9  (Jnr.jarv  Z.  1'.I92).  Ill  KEW.  .Stnts.  &  Rfigs 
1  il).914  (1991 ).  reh'g  denied.  57  FR  5815.  58  FERC 
1  61,139  (1992).  affd  in  port  nnd  remanded  in  part. 
Ternecc  Ckis  v  Federal £'iitfj,'\  Regulatory 
f,'(»;imi.ssJon.  9ti9  F.2d  1187  [DC.  Cir.  1992). 

«59  FR  243  OaiiLiiry  4.  19941.  Ill  FF.RC  .St«ti.  liiid 
Reps  1  10  987  (19931 


filings  made  under  §  161. 3(i)  and  all 
requests  for  waiver  of  the  standards  to 
include  form  notices  suitable  for 
publishing  in  the  Federal  Register;  (6) 

clarified  what  type  of  employee  is  an 
"operati.ng  employee"  for  purposes  of 
the  Order  No.  497  regulations:  and  (7) 
extended  the  sunset  date  of  Order  No. 
497's  reporting  requireir.ents  until  June 
30,  1994.  because  con'urrently  with  the 
order  the  Commission  issued  a  notice  nf 
proposed  rulemaking  (NOPR)  in  Docket 
No.  RM94-6-000  which  pr  iposed  to 
revi.sr  Order  No.  4P7's  reporting 
require:nents. 

On  lanuary  21,  199-5.  iloridaOas 
Tra:ibii}ission  Company  (rC'T)  fded  a 
reque.st  for  rehearing  cf  Order  ^'■'}.  ■117- 
E.  FGT's  requost  is  aildi"essed  bel'iw 

II.  Discuf^sion 

/\.  The  Scope  of  Sir::i<iari!s  t'  and  F 
1.  Fequest  for  Rehearing 

In  ifs  lOecember  16,  1393  order  "^  in 
FtiT's  restriictiirii'g  pri>(.e»'ding.  the 
Commission  required  FGT  to  eliminate 
the-  tt'nn  "operatiPj;"  from  Standards  E 
and  F  in  FGT's  St;indards  of  Condud 
Procedures.  FGT  had  revi.sed  its  Order 
No.  497  standards  of  conduct  to  limit 
the  appliCchility  of  Sta:idards  V.  and  F 
to  "operating  employees."*  FGT  states 
that  it  f.led  for  rehearing  of  the 
Decern'oer  16  order  because  it  believes 
that  the  order  is  contr.iry  to  Order  No. 
497-E.  and  is  using  the  i.»t!ceniber  16 
re>iructari;ig  c  rder  a>  a  basis  for  seeking 
rehearing  here  of  Order  No.  497— E. 

FGT  claims  tiiat  because  of  the 
Deceiiiber  16  order,  commuiiiration  of 
information  related  to  transportation  of 
natural  gas  from,  for  example,  a  filing 
clerk  working  for  the  pipeline  to  a  filing 
clerk  working  for  the  marketing  affiliate 
triggers  contemporaneous  disclosure 
under  Standard  F.  even  though  the 
information  has  not  been  c:ommunicated 
to  any  operating  employee  of  the 
marketing  affiliate  that  could  take  action 
on  that  information  in  a  manner  that 
might  benefit  the  marketing  affiliate  in 
the  manner  addressed  in  Order  No.  497. 
et  seq.  Likewise.  FGT  states  that  a 
shared  clerk  in  possession  of  such 
transportation-related  information 


'f.5  FERC  161.338  (1993). 

'•.Standard  E  of  tliC  Commission's  Standards  of 
r.Dnduct  for  pipelines  with  marketing  affiliate* 
prrvides  that  ttie  pipeline  "may  not  disclose  to  its 
affiliate"  i.ertain  specified  information.  18  CFR 
l(il.3ip).  Standard  F  provides  tliat  n  pipeline  vnuM 
contemporaneously  provide  to  all  potential 
shippers  on  its  system  certain  specified  infonnation 
to  the  extent  it  provides  that  information  "to  a 
marketing  affiliate."  18CFT?  161. 3if).  FCT'§ 
Standard  E  was  changed  to  prohibit  disclo»ur«of 
the  information  to  operating  personnel  of  FGT» 
marketing  affiHiite:  Standard  F.  to  limit  its  scoptt  to 
information  provided  to  operating  perionnol  of 
FOX'S  effiliatp. 


JMI 


Federal  Register  /  Vol.  59.  No.  63  /  Friday.  April  1.  1994  /  Rules  and  Regulations 


15337 


covered  by  the  rule  would  trigger  the 
contemporaneous  disclosure 
requirement  under  Standard  F.  FGT 
states  that  this  would  occur  even  though 
there  has  been  no  communication  to  an 
operating  employee  of  the  marketing 
affihate  with  authority  to  take  action  on 
such  information  in  a  manner  that  might 
benefit  the  marketing  affiliate  with 
respect  to  transportation.  Likewise,  FGT 
asserts  that  under  its  interpretation  of 
Order  No.  497-E,  the  contemporaneous 
disclosure  requirement  under  Standard 
F  would  not  be  triggered  unless  and 
until  the  shared  clerk  passed  on  the 
information  to  an  operating  employee  of 
the  marketing  affiliate.  FGT  submits  that 
if  the  Com.mission  adopted  such  an 
interpretation,  any  uncertainty  that  was 
created  by  the  December  16  order  would 
be  removed. 

FGT  argues  that  there  has  never  been 
an  issue  with  respect  to  support 
personnel  imder  Order  No.  497  and 
Commission  precedent  interpreting 
Order  No.  497.  FGT  contends  that  the 
contemporaneous  disclosiu-e  rule  can 
only  be  logically  implemented  when  a 
support  person,  whether  an  employee 
solely  of  the  pipeline  or  a  shared 
employee  of  both,  actually  passes 
information  to  an  operating  emplovee  of 
the  marketing  affiliate.  FGT  states  that 
in  Order  No.  497,  the  Commission 
recognized  that  the  potential  for  abuse 
exists  because  the  pipelines  could  have 
an  economic  incentive  to  favor 
marketing  affiliates  during 
transportation  transactions.  FGT  asserts 
that  no  potential  for  abuse  can  occur 
unless  information  is  passed  to  a 
marketing  afTiliate's  operating  employee 
regardless  of  who  it  comes  from. 
Accordingly,  FGT  requests  clarification, 
or,  in  the  alternative,  rehearing,  that 
Order  No.  497-E  requires 
contemporaneous  disclosure  under 
Standard  F  only  when  information  is 
conveyed  by  the  pipeline  to  an 
operating  employee  of  the  marketing 
affiliate,  and  requires  application  of 
Standard  E  to  prohibit  disclosure  only 
to  an  operating  employee  of  the 
marketing  affiliate. 

2.  Commission  Ruling 

The  Commission  denies  FGT's 
request.  The  problem  with  FGT's 
argument  is  that  it  takes  Commission 
statements  that  separation  of  support 
personnel  "to  the  maximum  extent 
practicable"  is  sufficient  to  prevent  the 
abuses  at  which  the  marketing  affiliates 
rule  is  aimed,  and  inappropriately 
applies  those  statements  to  Standards  E 
and  F.  Contrary  to  FGT's  assertions. 
Standards  E  and  F  are  not  hmited  in 
their  scope  to  operating  employees  only. 
First,  on  their  face.  Standards  E  and  F 


are  different  from  Standard  G  because 
they  do  not  specifically  refer  to 
operating  employees.  Standard  E  states 
that  a  pipeline  "may  not  disclose  to  its 
affiliate  any  information  the  pipeline 
receives  from  a  nonaffiliated  shipper  or 
potential  nonaffiliated  shipper."  ^ 
Standard  F  states  that  "[t]o  the  extent  it 
provides  to  a  marketing  affiliate 
information  related  to  transportation  of 
natural  gas,  [a  pipeline)  must  provide 
that  information  contemporaneously  to 
all  potential  shippers,  affiliated  and 
nonaffiliated,  on  its  system."  s  On  the 
othor  hand.  Standard  G  states  that  [tjo 
the  maximum  extent  practicable  (a 
pipelinesl  operating  employees  and  the 
operating  employees  of  its  marketing 
affiliate  must  function  independently  of 
each  other." 9 

Second,  in  Order  No.  497-A,  the 
Commission  recognized  that  the 
contemporaneous  disclosure 
requirement  of  Standard  F  was  broader 
in  scope  than  the  independent 
functioning  requirement  of  Standard  G 
and  was  designed  to  supplement  the 
independent  functioning  standard.  With 
respect  to  the  contemporaneous 
disclosure  requirement  of  Standard  F, 
the  Commission,  in  clarifying  that 
information  received  by  employees 
shared  by  a  pipeline  and  its  marketing 
affiliated  would  be  imputed  to  both, 
stated  "[a]t  the  outset,  the  Commission 
has  concluded  that  this  standard  of 
conduct  applies  with  respect  to  any 
employee  or  officer  that  is  shared  by  the 
pipeline  and  its  marketing  affiliate." 
(Emphasis  added)  'o  Ln  recognizing  the- 
relationship  between  Standards  F  and 
G,  the  Commission  stated 
"organizational  separation  of  a  pipeline 
and  its  marketing  affiliate  'to  the 
maximum  extent  practicable"  is 
necessary  to  ensure  against  affiliate 
preference  and  the  discriminatory 
dissemination  of  information."  "  The 
Commission  then  went  on  to  state 

As  a  practical  matter,  the 
contemporaneous  disclosure 
requirement  for  information  received  by 
a  shared  employee  or  officer  (discussed 
above)  provides  a  strong  disincentive  for 
a  pipeline  and  its  marketing  affiliate  to 
share  officers  or  employees.  For 
pipelines  that  continue  to  share 
employees  or  officers  with  their 
marketing  affihate,  the 
contemporaneous  disclosure 
requirement  will  allow  the  public  to 
monitor  a  pipeline's  adherence  to  this 


'laCFR  161.3(e). 

"  18  CFR  161.3(0.  as  fi::iL-:.d.'d  by  Order  No.  417- 
E. 

"18  01*  161.3(g). 

'"KERC  Suts.  a  Regs.  lRe)?ula»ions  Preambles 
1986-1990)  1  30.868  at  31.595  (1989). 
"Order  No.  ^gZ-A  at  31.598. 


Standard  [i.e..  Standard  G]  and  will 
enable  the  Commission  to  enforce  this 
requirement  |/.e.,  the  independent 
functioning  of  operating  employees). '2 

Thus,  by  stating  that  the 
contemporaneous  disclosure 
requirement  was  a  strong  disincentive 
for  the  sharing  of  employees,  the 
Commission  recognized  that  such  a 
^ requirement  was,  in  fact,  a  mut  h 
broader  requirement  than  the 
independent  functioning  requirement, 
and  would  make  pipelines  adhere  more 
closely  to  the  independent  functioning 
standard. 

Third,  in  Tenneco  v.  FERC,''  in  tho 
face  of  arguments  that  the 
contemporaneous  disclosure 
requirement  was  a  "sweeping, 
draconian  ban,"  the  court  upheld 
Standard  F  to  the  extent  that  it  rf»gulatcd 
the  exchange  of  transportation 
information.  The  court  found  that 
Standard  F  "reflects  a  reasonable  effort 
to  promote  a  competitive  market 
without  significantly  harming  existing 
efficiencies."  "« In  addition,  the  court 
also  answered  arguments  of  petitioners 
asserting  an  inconsistency  between 
Standard  E,  the  confidentiality  standard, 
and  Standard  F,  the  contemporaneous 
disclosure  standard,  and  the  sharing  of 
any  operating  personnel  by  a  pipeline 
and  its  affiliate  because,  for  example, 
shared  employees  will  necessarily  by 
imputation  disclose  all  information  they 
receive  from  nonaffiliated  shippers.  The 
court  stated  that  the  Commission 
.  concluded  that  there  were  means  of 
achieving  compliance  with  the 
confidentiality  standard  that  are 
consistent  with  the  sharing  of  some 
personnel.  For  example,  the  processing 
of  transportation  requests  could  be 
segmented  or  requests  could  be 
identified  solely  by  number  rather  than 
by  name.  The  court  thus  found  that  it 
was  "not  illogical  or  infernally 
inconsistent  for  a  regulatory  scheme  to 
preclude  a  pipeline  from  divulging  to  its 
affiliate  certain  kinds  of  information  at 
the  same  time  it  permits,  in  certain 
cases  and  under  certain  supervisory 
conditions,  the  sharing  of  some 
personnel."  's 

Nor  does  Order  No.  497-E  support 
FGT's  request.  Order  No.  497-E  stated: 
"To  the  extent  a  non-operating  person 
obtains  such  (transportation) 
information  and  provides  it  to  the 
marketing  affiliate,  the  pipeUne  would 
be  required  to  disclose  the  information 
contemporaneously  pursuant  to 


"969  F.2d  1187  (D.C.  Cir.  1992). 
<*Id.et  1199. 
"W.  at  1208. 


.y\ 
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Standard  F."  '*  Contrary  to  FGT's  claim, 
that  language  does  not  state  that  the 
marketing  affiliate  recipient  need  be  an 
"operating"  employee  to  trigger 
Standard  F.  Receipt  of  the  information 
by  any  marketing  affiliate  employee 
triggers  Standard  F.''  Further.  FGT  has 
not  given  any  reason  why  a  member  of 
the  support  staff  of  the  marketing 
affiliate,  or  a  shared  employee  who  is  a 
member  of  the  support  staff,  for  example 
a  filing  clerk  or  telephone  operator, 
should  receive  information  related  to 
transportation.  Information  is  generally 
not  conveyed  without  a  purpose  relating 
to  the  reason  a  business  is  in  existence. 
Thus,  the  Commission  believes  it  is 
appropriate  to  impute  the  information 
conveyed  to  the  support  staff  person  to 
an  operating  employee  of  the  marketing 
affiliate.  There  simply  is  no  appropriate 
reason  for  a  support  staff  person  to  have 
access  to  the  information,  or  have  it  in 
his  or  her  possession,  unless  it  is  to  be 
imputed  to  an  operating  employee.  Any 
information  conveyed  is  therefore 
subject  to  disclosure  under  the 
marketing  affiliate  rule. 

FGT  also  cites  the  language  in  East 
Tennessee  Natural  Gas  Company. 
which  stated  that  "to  the  extent  that  an 
operating  employee  of  a  separated  sales 
entity  receives  information  concerning 
transportation  matters  covered  by 
Standard  F  *   *   *  the  pipeline  must 
disclose  that  information  on  its 
electronic  bulletin  board  (EBB)  to 
comply  with  Standard  F."  '*  That 
example  was  not  meant  to  be  exclusive, 
but  was  just  an  illustration  of  action  that 
would  trigger  Standard  F. 

Finally,  FGT  argues  that  the 
Commission  approved  its  Februar)'  2, 
1990  standards  of  conduct  which 
contained  operating  employee 
limitations  in  Standards  E  and  ¥.'">  and 
that  the  Commission  is  now  imposing  a 
stricter  standard  on  it  than  it  has 
imposed  on  other  pipelines.  This  is  not 
the  case.  We  have  reviewed  the 
standards  of  conduct  of  the  pipelines 


'►Order  No.  497-E  at  30,996. 

"FGT  made  a  similar  argument  with  respect  to 
ANR  Pipeline  Company,  65  FERC  1  61.386  (1993). 
For  the  same  reasons  that  Order  497-E  does  not 
support  FGT's  argument,  neither  does  the  decision 
in  ANR. 

I'East  Tennessee  Natural  Gas  Company.  65  FERC 
161.389  at  63.062  (1993). 

"Procedures  of  Florida  Gas  Transmission 
Company  to  Implement  the  Standards  of  Conduct. 
Docket  No.  MG88-3-003,  February  2,  1990.  FGT's 
two  previous  standards  of  conduct  filed  in  1988  did 
not  limit  the  language  of  Standards  E  and  F. 
"Florida  Gas  Transmission  Company's  Procedures 
to  Implement  the  Standards  of  Conduct,"  Docket 
No.  MG88-3-00O,  September  12,  1988  and 
"Procedures  of  Florida  Gas  Transmission  Company 
to  Implement  the  Standards  of  Conduct  in  18  CFR 
161.3."  Docket  No.  MG88-3-002.  November  17, 
1988. 


subject  to  Order  Nos.  497  et  ai,  and 
only  FGT  and  its  pipeline  affiliates 
limited  Standards  E  and  F  to  operating 
employees.^  Our  earlier  review  of  the 
standards  of  conduct  filed  by  Black 
Marlin,  Northern  Natural  and 
Transwestem  did  not  identify  those 
restrictions  and  we  erroneously 
approved  their  standards. 2'  In  light  of 
the  preceding  discussion  as  to  the  scope 
of  Standards  E  and  F.  within  30  days  of 
the  issuance  of  this  order,  Black  Marlin. 
Northern  Natural  and  Transwestern 
each  must  show  cause  in  its  respective 
MG  docket  why  it  should  not  be 
required  to  remove  the  operating 
employee  restrictions  from  its  Standards 
E  and  F.22 

By  denying  FGT's  request  for 
rehearing  of  Order  No.  497-E.  the 
Commission  is  sustaining  its  December 
16  restructuring  order  requiring  FGT  to 
'  remove  the  word  "operating"  from  its 
Standards  E  and  F. 

B.  Definition  of  Operating  Employee 

1.  Request  for  Rehearing 

FGT  points  out  that  in  Order  No.  497- 
E  the  Commission  defined  "operating 
employee"  as: 

lA)n  individual  who  has  day-to-day  duties 
and  lesponsibilities  for  planning,  directing, 
organizing,  or  carrying  out  gas-related 
operstions,  including  gas  transportation,  gas 
sales  or  gas  marketing  activities. 23 

The  clarification  that  FGT  seeks 
pertains  to  the  phrase  "carrying  out"  in 
the  Commission's  definition  of 
"operating  employee."  In  determining 
who  qualifies  as  an  "operating 
employee,"  FGT  assumes  that  one  must 
view  the  definition  stated  in  Order  No. 
497-E  in  the  context  of  the  abuse 
targeted  by  the  Commission  when  it 
promulgated  Order  No.  497.  For 
example,  FGT  assumes  that  field 
persormel  who  perform  duties  such  as 
maintenance  of  equipment,  operation  of 
compressors,  procurement  of  materials, 
operation  of  valves  at  the  ins'ruction  of 
gas  control  personnel,  adjustment  of  gas 
flow,  connection  of  wells,  equipment 
service,  installation  of  certain  f.'^cilities, 
including  meter  runs  and  taps,  end 


^The  other  interstate  pipelines  affiliated  with 
FGT  that  have  similarly  restricted  Standards  E  and 
F  are:  Black  Mariin  Pipeline  (Black  Marlin)  in 
Docket  Nos.  MG88-14-000  et  al.:  Northern  Natural 
Gas  Company  (Northern  Natural)  in  Docket  No. 
MG88-7-000  el  al.;  and  Transwestern  Pipeline 
Company  (Transwestern)  in  Docket  Nos.  MG^JS-ft- 
000  et  ai. 

2'  Order  Accepti.ig  Filings.  ANR  Pipeline 
Company.  Docket  No.  MG88-44-000  et  al.  55  FERC 
161,260(1991). 

—  A  copy  of  this  order  is  being  served  on  all 
parties  on  the  official  service  lists  for  the  above- 
referenced  MG  dockets  for  Black  Marlin.  Northern 
Natural  and  Transwestern. 

inciting.  65  FERC  1  61.381.  slip  op.  at  54  (1993). 


meter  reading  and  testing,  would  clearly 
not  fall  within  the  Commission's 
definition  of  "operating  employee." 
FGT  states  that  such  persons  include 
measurement  technicians,  corrosion 
technicians,  maintenance  persons, 
mechanics,  and  electric  and  instrument 
technicians  and  their  supervisors.  FGT 
asserts  that  these  types  of  field 
personnel  are  simply  not  the  types  of 
employees  that  have  the  ability  or 
authority  to  benefit  the  marketing 
affiliate  vis-a-vis  other  shippers  and 
sellers  of  gas  in  the  transportation  of 
gas.  FGT  submits  that  such  personnel 
are  utilized  for  the  safe  and  efficient 
operation  of  the  pipeline,  and  their 
actions  are  for  the  most  part  ministerial 
in  nature  since  they  respond  to  the 
directives  of  others  and  the  operating 
needs  of  the  pipeline.  FGT  thus  seeks 
clarification,  or,  in  the  alternative, 
rehearing  that  these  types  of  personnel 
who  merely  act  at  the  direction  of  others 
and  who  normally  are  not  likely  to 
receive  information  covered  under  the 
rule  would  be  considered  non-operating 
personnel. 

2.  Commission  Ruling 

In  Order  No.  497-E,  the  Commission 
stated  that  "[e]mployees  with  no  direct 
operational  responsibilities  and  whose 
duties  are  only  supportive  in  nature 
need  not  be  considered  operating 
employees."  2-»  The  personnel  described 
by  FGT  are  essentially  responsible  for 
the  operation  and  maintenance  of  the 
pipeline's  equipment.  The  Commission 
finds  that  such  field  personnel  are 
supportive  in  nature  and  would  not 
have  direct  operational  responsibilities. 
Therefore,  any  field  technicians  or 
mechanics  and  their  immediate 
supervisors  would  not  be  considered 
operating  employees.  However,  to  the 
extent  supervisory  field  personnel  have 
the  ability  to  control  a  pipeline's  gas 
operations,  they  would  be  considered 
operating  employees.  For  example,  a 
supervisor  who  oversees  the  quality  of 
the  work  of  several  technicians  or 
mechanics  would  not  be  considered  an 
operating  employee.  However,  if  the 
supervisor  had  the  ability  to  restrict  or 
shut  dowTi  the  operation  of  a  particular 
section  of  the  pipeline,  that  supervisor 
would  be  considered  an  operating 
employee.  Accordingly.  FGT's  request 
for  clarification  is  granted.  However, 
FGT  should  remember  that  even  if  its 
field  personnel  are  not  considered  to  be 
operating  employees  for  purposes  of  the 
separation  requirement  of  Standard  G,  it 
is  still  subject  to  the  provisions  of 
Standards  E  and  F. 


'■•Order  No.  497-E.  slip  op.  at  54. 
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The  Commission  Orders 

FGT's  request  for  rehearing  is  denied. 
Clarification  is  granted  as  discussed 
above. 

By  the  Commission. 
Lois  D.  Cashell; 
Secretary. 
IFR  Doc.  94-7815  Filed  3-31-94;  8.45  am] 

BILUNG  CODE  S717-0>-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Sallnomycin,  Roxarsone.  and 
Bacitracin  Methylene  Disalicytate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  apphcation  (ANADA)  filed  by 
Hoechst-Roussel  Agri-Vet  Co.  The 
ANADA  provides  for  using  approved 
single  ingredient  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  feeds  containing  salinomycin 
with  roxarsone  and  bacitracin 
methylene  disalicylate. 
EFFECTIVE  DATE:  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1602. 
SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co.,  P.O.  Box  2500, 
Somerville.  NJ  08876-1258.  has  filed 
ANADA  200-081.  The  ANAD.\ 
provides  for  ubing  approved  single 
ingredient  Type  A  medicated  articles  to 
make  Type  C  medicated  broiler  feeds 
containing  40  to  60  grams  per  ton  (g/t) 
salinomycin  sodium  activity,  45.4  g/t 
roxarsone,  and  4  to  50  g/t  bacitracin 
methylene  disalicylate,  for  prevention  of 
coccidiosis  in  broiler  chickens  caused 
by  Eimeria  tenella.  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati,  including  some  field  strains  of 
E.  tenella  that  are  more  susceptible  to 
roxarsone  combined  with  salino.'nycin 
than  salinomycin  alone;  and  for 
increased  rate  of  weight  gain. 

ANADA  200-081  is  approved  as  a 
generic  copy  of  Agri-Bio's  NADA  135- 
321.  ANADA  200-081  is  approved  as  of 
April  1,  1994.  The  regulations  are 


amended  in  21  CFR  558.550  to  reflect 
the  approval. 

This  approval  is  for  use  of  single 
ingredient  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds. 
Roxarsone  is  a  Category  II  drug  which, 
as  provided  in  21  CFR  558.4,  requires  an 
approved  form  FDA  1900  for  making  a 
Type  C  medicated  feed.  Therefore,  use 
of  salinomycin,  roxarsone,  and 
bacitracin  methylene  disalicylate  T>-pe 
A  medicated  articles  to  make  Type  C 
medicated  feeds  as  provided  in  ANADA 
200-081  requires  an  approved  form 
FDA  1900. 

In  accordance  with  the  freedom  of 
information  pronsions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklau-n  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FDA  has  determined  under  21  CFR 
25.24(d)(l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
FooH,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
3t)0b,  371). 

2.  Section  558.550  Salinomycin  is 
amended  by  revising  paragraph  (a)(2)  to 


read  as  follows: 

§558.550    Sallnomycin. 

(a)  •  •  • 

(2)  To  012799  for  use  as  in  paragraphs 
(b)(l)(i).  (b)(l)(iv),  and  (b)(3)(i)  of  this 
section. 


Dated:  March  25, 1994. 

Richard  H.  Teske, 

Acting  Dinxtor.  Center  for  Veierinary 
Medicine. 

(FR  Doc.  94-7725  Filed  3-31-94:  845  am) 
BILUNO  CODE  4160-01-f 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1917 
pocket  H-1 171 
RIN  121&-AA22 

Grain  Handling  Facilities 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Final  decision  statement. 

SUMMARY:  OSHA  is  announci.^g  its 
determination  that  the  existing  record 
for  grain  handUng  faciUties  is  sufficient 
to  support  a  conclusion  regarding 
whether  the  Vb  inch  action  level 
housekeeping  provision  should  be 
extended  beyond  priority  areas,  and  its 
decision,  based  on  the  existing  record, 
not  to  extend  the  Va  inch  action  level 
provision  beyond  priority  areas. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration,  Office  of  information, 
room  N3647,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  (202)  219- 
8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  31. 1987.  OSH.^ 
promulgated  a  final  standard  on  grain 
handling  facilities  (52  FR  49592,  29  CFR 
Part  1910.272).  Paragraph  (i)(2)  of  that 
standard  required  grain  elevators  to 
initiate  appropriate  cleaning  measures 
whenever  grain  dust  accumulations 
reached  a  depth  of  V»  inch  in  "priority 
housekeeping  areas."  Those  areas 
included  floor  areas  which  are  within 
35  feet  of  inside  bucket  elevators;  floors 
of  enclosed  areas  containi.ng  grinding 
equipment;  and  floors  of  enclosed  areas 
containing  grain  dryers  loc;ated  inside 
the  facility.  This  provision  of  the 
standard  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  Fifth  Ci.'cuit  by 
the  National  Crain  and  Feed 
Association,  and  in  the  DC.  Ci.'cuit  by 
the  Food  and  Allied  Service  Trades 
Department.  AFL-dO.  The  cases 
subsequently  were  consolidated  in  the 
Fifth  Circuit. 

In  its  decision  issued  October  27, 
1988,  as  amended  January  24.  1989.  the 
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Court  stayed  enforcement  of  the  Vs  inch 
action  level  provision  and  remanded  the 
standard  to  the  Agency  for 
consideration  of  two  issues.  First,  the 
Court  directed  OSHA  to  further  consider 
whether  the  Vs  inch  action  level  as 
applied  to  priority  areas  was 
economically  feasible.  Second,  the 
Court  directed  OSHA  to  consider 
expanding  the  action  level  requirement 
to  the  entire  facility. 

OSHA's  response  to  the  first  issue  was 
completed  on  December  4, 1989.  On 
that  date.  OSHA  published  a 
Supplemental  Statement  of  Reasons  (54 
FR  49971).  again  concluding  that  it  was 
economically  feasible  to  apply  the  Vb 
inch  action  level  to  priority  areas.  By 
order  dated  April  25.  1990.  the  Court 
upheld  OSHA's  rationale  on  this  issue, 
and  lifted  the  stay  of  the  provision, 
effective  August  1. 1990. 

With  respect  to  the  second  issue,  on 
June  14. 1990.  the  Secretary  reported  to 
the  Court  on  the  status  of  the  Agency's 
review  of  the  question  pertaining  to 
whether  the  action  level  should  be 
expanded  beyond  the  priority  areas.  In 
this  report.  OSHA  concluded  that  (1)  a 
substantial  question  existed  as  to 
whether  the  existing  record,  which 
closed  in  1985.  was  sufficiently 
complete  and  current  to  support  a 
conclusion  on  the  remaining  issue,  and 
that  (2)  public  comment  about  the 
contents  of  the  record  could  assist  the 
Agency  in  evaluating  its  adequacy. 

Consequently,  on  December  10. 1990, 
OSHA  published  a  Request  for 
Information  (55  FR  50722)  in  which  the 
Agency  invited  comments  on  whether 
the  existing  record  was  adequate  to 
support  a  conclusion  regarding  applying 
the  Vb  inch  action  level  beyond  priority 
areas.  The  Request  for  Information  also 
requested  comments  on  a  series  of 
questions  designed  to  explore  the 
record's  scope  and  current  relevancy. 
OSHA  believed  that  comments  would 
be  useful  in  evaluating  the  capacity  of 
the  existing  record  to  support 
conclusions  about  the  feasibility  and 
efficacy  of  expanding  the  action  level 
housekeeping  provision.  Interested 
parties  were  given  until  March  11.  1991 
to  submit  comments. 

II.  Adequacy  of  the  Current  Record 

OSHA  received  122  comments  in 
response  to  the  Request  for  Information. 
With  respect  to  the  issue  concerning  the 
adequacy  of  the  current  record,  there 
was  unanimity  among  commenters  that 
the  record  is  sufficiently  complete  and 
current  to  support  a  conclusion  about 
expanding  the  Va  inch  action  level  (e.g.. 
Ex.  2:  9. 12,  22.  64.  111).  For  example, 
a  commenter  from  the  Food  and  Allied 


Service  Trades  Department.  AFL-CIO 
(Ex.  2:  12.  p.  9)  stated: 

IWe)  feel  the  current  record  is  sufficiently 
complete  to  justify  a  facility-wide  expansion 
of  the  dust  action  level.  A  significant  burden 
to  prove  otherwise  is  on  those  who  feel  the 
record  is  incomplete. 

A  commenter  from  the  National  Grain 
and  Feed  Association  (NGFA)  (Ex.  2:  22. 
p.  6)  remarked: 

NGFA  submits  that  the  existing  record  is 
more  than  adequate  for  OSHA  to  conclude 
that  extending  the  Vb  inch  action  level  to  the 
whole  facility  is  infeasible. 

If  the  current  record  is  deficient  in  any 
way.  it  is  in  the  area  of  risk  assessment  and 
evaluation  of  potential  benefits. 

NGFA  does  not  believe  that  the  need  to 
update  risk  analysis  is  reason  alone  for  re- 
opening the  record.  But  the  clear  fact  is  that. 
if  the  record  is  re-opened,  this  is  one  area 
whare  both  risks  and  potential  benefits  of 
more  regulation  have  been  substantially 
overstated. 

Additionally,  a  commenter  from  the 
International  Brotherhood  of  Teamsters. 
Chauffeurs,  Warehousemen  &  Helpers  of 
America  (Ex.  2:  64)  said: 

We  feel  that  the  current  record  regarding 
benefits,  costs  and  feasibility  of  expanding 
the  '■'a  inch  facility  wide  action  level  is 
adetjuate.  This  is  further  substantiated  by 
OSHA's  acknowledgement  of  the  adequacy  of 
the  current  record  during  1987  rulemaking 
activities. 

Another  commenter.  from  the  Grain 
Elevator  &  Processing  Society  (GEAPS) 
(Ex.  2:  111.  p.  5)  stated: 

GE.\PS  suggests  that  the  current  record  is 
adequate  to  determine  that  the  additional 
benefits  vs.  costs  clearly  indicate  that 
expending  the  Ve-linch]  action  level  to  the 
entire  facility  is  neither  feasible  nor  cost 
effective. 

After  careful  evaluation  of  the 
information  and  data  submitted  to  the 
record  in  response  to  the  Request  for 
Information.  OSHA  believes  that  the 
technology,  financial  considerations, 
methods  of  operation,  and  dust-control 
methods  have  not  changed  significantly 
since  1984.  Therefore,  the  Agency  has 
determined  that  the  existing  record  is 
sufficiently  complete  and  current  to 
support  a  conclusion  about  whether  or 
not  the  Va  inch  action  level  in  grain 
elevators  should  be  expanded. 

III.  Whether  the  Action  Level  Should  Be 
Expanded  Beyond  Priority  Areas 

Based  on  its  review  of  the  rulemaking 
record,  OSHA  has  concluded  that  it  will 
not  expand  the  Vb  inch  action  level 
beyond  priority  areas.  These 
conclusions  are  based  on  the  following 
considerations. 

The  great  majority  of  primary 
explosions  in  grain  elevators  occur  in 
well-defined  areas,  which  OSHA  has 


designated  priority  areas.  Reducing  the 
risk  of  a  primary'  explosion  will 
consequently  reduce  the  possibility  of  a 
secondary  explosion.  These  well- 
defined  areas  are  where  the  known 
potential  ignition  sources  are 
concentrated.  OSHA  believes  it  has 
specified  rigorous  measures  to  control 
ignition  sources  in  priority  areas. 
Requirements  addressing  the  control  of 
ignition  sources  include  the  following. 

(1)  To  keep  equipment  functioning 
properly  and  safely,  facilities  must 
perform  regular  preventive 
maintenance,  such  as  inspection  and 
lubrication,  for  all  grain  facility 
machinery  (e.g.,  bucket  elevators  and 
dust  collection  systems); 

(2)  Grain  dryers  at  elevators  must  be 
capable  of  automatic  shutoff  if  excessive 
temperatures  are  detected,  and  any  new 
dryers  must  also  be  located  outside  the 
grain  elevator,  be  protected  by  an 
explosion  suppression  system,  or 
surrounded  by  fire-resistant  walls; 

(3)  Bucket  elevators  must  be  equipped 
with  monitors  that  will  automatically 
shut  down  the  bucket  elevator  in  the 
event  of  a  malfunction; 

(4)  Bucket  elevators  cannot  be  jogged 
to  free  a  choked  leg; 

(5)  Bearings  inside  bucket  elevator 
casings  must  be  equipped  with  vibration 
or  heat  sensors; 

(6)  Belts  and  lagging  must  have 
surface  electrical  resistance  not  to 
exceed  300  megohms  to  avoid  the 
buildup  of  static  electricity; 

(7)  Employees  must  be  trained  to 
recognize  and  prevent  common  ignition 
sources  such  as  smoking; 

(8)  Grate  openings  in  receiving-pits 
must  be  no  more  than  2  1/2  inches  wide 
to  screen  out  large  objects  from  the  grain 
stream  and  consequently  from  bucket 
elevators; 

(9)  Contractor  requirements  are 
intended  to  assure  that  grain  facility 
employers  know  what  work  is  being 
performed  at  the  facility  by  contractors 
(e.g.,  welding  and  other  hot  work), 
where  it  is  being  performed,  and  that  it 
is  being  performed  in  a  manner  that  will 
not  endanger  employees. 

Additionally,  tne  housekeeping 
provisions  of  the  standard  (applicable  to 
grain  elevators  and  mills)  require  careful 
control  of  fugitive  grain  dust  emissions 
not  only  in  priority  areas.  In  Appendix 
A.  OSHA  has  described  the  basic 
elements  of  an  adequate  housekeeping 
program.  The  employer  must  analyze 
the  entire  stock  handlirig  system  to 
identify  sources  of  dust  and  effective 
controls.  Based  on  that  information,  the 
employer  is  to  develop  a  schedule  for 
cleaning,  inspection  and  maintenance 
that  is  capable  of  "best  reducing" 
emissions  from  the  identified  sources. 
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The  schedule  is  to  give  priority  to  areas 
with  numerous  ignition  sources.  The 
plan  must  incorporate  cleaning 
techniques  for  difficult-to-reach  areas 
such  as  rafters.  The  plan  must  address 
contingencies  such  as  equipment 
breakdown.  Provision  must  be  made  for 
access  to  enclosed  mechanical  systems. 
If  the  employer's  written  housekeeping 
program  does  not  reflect  these  and 
similar  assessments  and  plans,  OSHA 
will  consider  the  program  inadequate  on 
its  face.  If  the  employer  does  not  follow 
the  written  program,  OSHA  will 
consider  the  program  inadequate  as 
applied  (OSHA  Compliance  Directives 
2-1.4B.  1988.  and  2.35.  1990). 
Substantial  accumulations  of  grain  dust 
are  citable  under  the  existing  standard, 
since  they  indicate  the  existence  of  an 
inadequate  housekeeping  plan.  To 
reiterate,  a  wTitten  housekeeping 
program  must  be  developed  and 
implemented  for  the  entire  facility,  not 
just  priority  housekeeping  areas.  This 
provision  is  intended  to  assure  that  dust 
accumulations  are  periodically  removed 
throughout  the  facility,  and  to  minimize 
the  possibility  and  severity  of  secondary 
explosions  (and  the  resulting  deaths  and 
injuries). 

In  addition  to  developing  and 
implementing  a  systematic  program  of 
scheduled  housekeeping  that  will  "best 
reduce"  dust  in  grain  elevators  and 
mills,  the  grain  elevator  employer  must 
immediately  clean  up  dust 
accumulations  whenever  they  reach  '^ 
inch  in  depth  anywhere  within  35  feet 
of  inside  bucket  elevators  or  floors  of 
enclosed  areas  containing  grinding 
equipment  or  grain  dryers.  As  OSHA 
explained  when  the  standard  was 
promulgated,  these  areas  are  designated 
priority  areas  because  they  contain  the 
greatest  concentration  of  ignition 
sources  and  involve  the  majority  of 
explosions  (52  FR  49611).  Including  a 
specific  compliance  requirement  in  the 
generally  performance-oriented 
housekeeping  program  has  the  effect  of 
supplying  OSHA  with  an  objective 
measure  of  compliance  in  the  most 
hazardous  areas  while  preserving  for 
employers  flexibility  in  areas  with  few 
moving  parts  or  ignition  sources. 

In  OSHA's  judgment,  the  available 
evidence  offers  no  basis  for  anticipating 
a  significant  additional  benefit  resulting 
from  the  imposition  of  the  action  level 
requirement  on  non-prioritv  areas.  First, 
any  estimate  of  additional  benefit  due  to 
expanding  the  action  level  requirement 
mu.st  reflect  the  extensive  housekeeping, 
igniiion  control,  employee  training,  hot 
work  restrictions,  and  other  safety 
measures  that  are  already  being  imposed 
by  the  standard.  Secondly,  the  vast 
majority  of  grain  elevators  will  not  bo 


affected  by  expansion  of  the  action  level 
housekeeping  requirement,  because  they 
are  small  country  elevators  which  have 
little  if  any  non-priority  area.  See  RIA  p. 
Vl-26,  Table  VI-«;  54  FR  49974  Table 
I,  n.  1,  Table  II  (Dec.  4,  1989).  Finally, 
while  many  of  the  incident  reports 
currently  in  the  record  show  that  the 
elevators  where  fires  or  explosions 
occurred  were  dusty  and  therefore 
support  OSHA's  conclusions  that 
systematic  and  comprehensive 
housekeeping  helps  to  eliminate  or 
reduce  the  severity  of  grain  dust 
explosions,  they  provide  no  basis  for 
inferring  that  adding  a  faciHty-vnde 
action  level  to  the  existing 
housekeeping  requirements  would 
appreciably  contribute  to  safety.  None  of 
the  respondents  to  OSHA's  Request  for 
Information  suggested  that  the  incident 
reports  were  deficient  or  misleading  in 
this  regard  or  that  other  incident  reports 
not  in  the  record  could  show  significant 
benefit  attributable  solely  to  the  use  of 
an  action  level  in  non-priority  areas. 
Accordingly,  the  incident  profiles 
provide  no  basis  on  which  OSHA  could 
project  additional  safety  benefits  due  to 
action  level  housekeeping  in  non- 
priority  areas. 

Although  OSHA  recognizes  the 
importance  of  grain  dust  depth,  the 
record  indicates  that  the  consistency  of 
housekeeping  throughout  facilities  is  far 
more  important.  As  noted  above, 
substantial  accumulations  of  grain  dust 
in  non-priority  areas  are  now  subject  to 
citation  under  the  current  standard, 
since  they  indicate  the  existence  of  an 
inadequate  housekeeping  plan.  The 
current  standard,  for  example,  more 
than  adequately  prohibits  the  kinds  of 
accumulations  reported  to  have 
occurred  prior  to  promulgation  of  the 
standard.  (See,  e.g.,  54  FR  49610- 
49611.) 

As  suggested  in  the  preamble  to  the 
standard  (52  FR  49610.  49611) 
expanding  the  action  level  to  non- 
priority  areas  holds  the  potential  for 
diverting  housekeeping  attention  to 
areas  where  minimizing  grain  dust  is 
less  critical.  In  the  absence  of  any 
documented  benefits  to  be  gained  from 
expanding  the  action  level,  OSHA 
declines  to  do  so. 

OSHA's  original  estimates  of  the 
standard's  effectiveness  were 
conservative.  In  factoring  in 
unavoidable  human  error, 
unpreventable  mechanical  failure,  and 
acts  of  nature  such  as  lightning  strikes 
or  static  electricity,  OSrlA  chobC  to  err 
en  the  side  of  understating  the 
standard's  actual  effectiveness. 
Allhou;5h  OSHA  was  confident  that  the 
standard's  housekeeping  requircnu'nts 
and  ignition  r.ontrul  requirements  each 


would  contribute  to  the  standard's 
effectiveness,  it  recognized  the 
possibility  that  there  would  also  be 
some  degree  of  overlap  in  efficacy.  For 
this  reason  also,  OSHA  applied  efficacy 
projections  for  the  standard  at  the  low 
rather  than  the  high  end  of  the 
probability  scale.  In  consequence, 
OSHA  explained  in  1987  that  it  was  not 
predicting  that  the  standard  would 
eliminate  all  significant  risk  of  injury 
and  death  due  to  grain  elevator 
explosions.  (52  FR  49622.)  At  the  same 
time,  however,  it  was  clear  that  the 
standard's  actual  efficacy  was  likely 
higher  than  the  calculations  indicated. 
Correspondingly,  the  margin  of  residual 
risk  that  could  tie  affected  by 
adjustments  to  the  standard,  such  as 
adding  an  action  level  to  non-priority 
area  housekeeping,  is  less  than  the  1987 
calculations  indicated. 

OSHA's  determination  not  to  expand 
the  action  level  requirement  is  based  on 
the  rulemaking  record  that  closed  in 
1985.  It  is  worth  noting,  however,  that 
responses  to  the  1990  Request  for 
Information  (55  FR  50722)  that 
discussed  industry  experience  since  the 
close  of  the  record  tend  to  confirm 
OSHA's  conclusion.  None  of  the 
commenters  who  cited  post-rulemaking 
explosions  as  grounds  for  expanding  the 
action  level  requirement  pointed  to 
evidence  that  lack  of  an  action  level 
contributed  to  the  explosions  or  their 
severity.  Some  of  the  commenters  who 
supported  expansion  of  the  action  level 
requirement  did  so  not  because  they 
believed  the  action  level  per  se 
contributed  to  safety,  but  because  it 
would  increase  the  cost  of  sweeping  as 
a  method  of  compliance  and  thereby 
increase  the  elevator  operator's 
incentive  to  use  engineering  controls  for 
dust  containment  instead  of  sweeping. 

Accordingly,  OSHA  has  determined 
not  to  expand  the  '  «  inch  action  level 
in  grain  elevators. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary-  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210,  in 
response  to  the  order  of  the  U.S.  Court 
of  Appeals  for  the  Fifth  Circuit  in 
\'ational  Gram  and  Feed  Asaoriation  v. 
OSHA.  866  F.2d  717  (5th  Cir.  1989).  See 
also  National  Gram  and  Feed 
Association  v.  OSHA,  903  F.2d  308  (5th 
Cir.  19O0).  It  is  issued  und'T  set  i ion  6fb) 
of  the  Occupational  .Safetv  and  Hral;h 
Act  of  1970  (20  U.S.C.  655(b));  section 
41  of  the  Longshore  and  Harbor 
Vt/orker's  Compens.ition  Act  (33  I  ^.S.t;. 
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w41);  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033);  and.  29  CFR  part  191 1 

Signed  at  Washington.  DC  this  25th 
day  of  March.  1994. 
Joseph  A.  Dear, 
Ai,si$tant  Secretary 
|FR  Doc  94-7803  Filed  3-31-94;  B:45  am] 
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DEPARTMEffT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  580 

Haitian.Transactions  Regulations; 
Extension  of  Assefnbiy  Sector 
Licenses 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Policy  statement. 


3  CFR.  1991  Comp..  p.  349;  and  E.O. 
12779.  3  CFR,  1991  Comp.,  p.  367.  the 
Offlce  of  Foreign  Assets  Control  gives 
notice  that; 

1,  The  expiration  date  of  all  licenses 
issued  pursuant  to  §580.515  of  the 
Regulations  and  in  effect  as  of  March  29, 
1994.  is  extended  to  May  31.  1994. 

2.  Holders  of  such  licenses  need  not 
file  requests  for  renewal  widi  the  Office 
of  Foreign  Assets  Control. 

a-ited;  March  16,  1994. 
R.  Richard  Newcorab. 

Director.  Office  of  Foreign  Assets  Control. 

.Approved;  Marrh  18.  1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  {Regulatory.  Tariff 
and  Trade  Enforcement). 
|FR  Doc.  94-7801  Filed  3-29-94;  11:04  am] 
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SUMMARY:  The  Office  of  Foreign  Assets 
Control  is  extending  until  May  31.  1994, 
the  expiration  date  for  all  current 
assembly  sector  licenses  issued 
pursuant  to  the  Haitian  Transactions 
Regulations. 

EFFECTIVE  DATE:  March  29.  1994. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (tel: 
202/622-2480),  or  William  B.  Hoffman. 
Chief  Counsel  (tel.:  202/622-2410). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

Licenses  issued  pursuant  to  §  580.515 
of  the  the  Haitian  Transactions 
Regulations,  31  CFR  part  580  (the 
"Regulations"),  authorize  transactions 
in  connection  with  both  the  exportation 
to  Haiti  of  articles  containing  specified 
parts  or  materials,  and  the  importation 
into  the  United  States  of  specified 
articles  assembled  in  Haiti  containing 
materials  or  parts  exported  from  the 
United  States.  By  a  policy  statement 
published  on  February  18, 1994,  the 
expiration  date  of  those  licenses  was 
extended  to  March  31, 1994  (59  FR 
8134).  The  Office  of  Foreign  Assets 
Control  has  determined  to  extend  the 
licenses  for  an  additional  60  days. 
Accordingly,  under  the  authority  of  50 
U.S.C.  1701  through  1706;  E.O.  12775, 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7036 
[CO-930-4210-06;  COC-53648] 

Withdrawal  of  National  Forest  System 
Land  for  Protection  of  the  Lake 
Catamount  Recreation  Area;  Colorado 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws, 
4.774.72  acres  of  National  Forest  System 
land  from  mining  for  50  years  to  protect 
recreational  resources  and  planned 
facilities  at  the  Lake  Catamount 
Recreation  Area.  The  land  has  been  and 
remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988))  for  protection  of  the  Lake 
Catamount  Recreation  Area: 

Sixth  Principal  Meridian 
Routt  National  Forest 
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A  tract  of  land  located  in  T.  4  N.,  R.  83  W.. 
in  T.  4  N.,  R.  84  W..  in  T.  5  N.,  R.  83  W., 
and  in  T.  5  N..  R.  84  W.,  all  of  the  6th 
Principal  Meridian.  County  of  Routt.  State  of 
Colorado,  described  as  follows:  Commencing 
at  the  Southwest  Comer  of  Section  34,  T.  5 
N..  R.  84  W.  of  the  6th  P.M.,  from  which  the 
Southeast  Comer  of  said  Section  34  bears  S. 
89°46'00"  E..  thence  S.  89°46'00"  E..  744.50 
feet  along  the  South  line  of  the  S\N,V*  of  said 
Section  34  to  the  Northwest  Comer  of 
Setition  10.  T.  4  N..  R.  84  \V.  of  the  6th  P.M.; 
thence  S.  00°51'54"  VV..  2462.87  feet  along 
the  West  line  of  the  NW'A  said  Section  10 
to  the  WV4  Corner  of  Said  Section  10  and  the 
TRUE  POINT  OF  BEGINNING; 

Thence  N.  87°26'28"  E..  267.6.68  feet  along 
the  East-West  Centerline  of  said  Section  10 
to  the  Center  of  said  Section  10; 

Thence  N.  87''26'28"  E..  2675.77  feet  along 
the  East-West  Centerline  of  said  Section  10 
to  the  East  V4  Comer  of  said  Section  10; 

Thence  N.  0O''49'54"  E..  1520.50  feet  along 
the  East  line  of  the  NEV*  of  said  Section  10 
to  the  Southwest  Comer  of  Lot  4  in  Section 
11.  T.  4  N..  R.  84  W.  of  the  6th  P.M.: 

Thence  S.  89°04'17"  E..  1396.52  feet  along 
the  South  line  of  said  Lot  4  to  the  Southeast 
Comer  thereof; 

Thence  N.  00'49'41"  E..  610.91  feet  along 
the  East  line  of  Said  Lot  4  to  the  Northeast 
Comer  thereof; 

Thence  N.  89''10'57"  W.,  882.66  feet  along 
the  North  line  of  said  Lot  4  to  the  Southeast 
Comer  of  the  SWViSWV*  of  Section  35.  T.  5 
N.,  R.  84  W.  of  the  6th  P.M.; 

Thence  N.  Ol'ieiO"  E.,  982.57  feet  along 
the  East  line  of  the  SWV*SWV«  of  said 
Section  35  to  the  Northeast  Comer  of  the 
SV2NV2SWV«SWV4  of  said  Section  35; 

Thence  N.  89''08'48"  W.,  1319.48  feet  along 
the  North  line  of  the  SV2NV2SWV4SWV4  of 
said  Section  35  to  the  Northwest  Comer 
thereof; 

Thence  N.  01''19'12"  E..  1639.00  feet  along 
the  East  line  of  the  SEV4  of  said  Section  34 
to  the  EV4  Comer  of  said  Section  34; 

Thence  N.  01°19'12"  E..  350.93  feet  along 
the  East  line  of  the  NE'A  of  said  Section  34; 
Thence  N.  78°49'45"  E..  2376.44  feet; 
Thence  S.  81''29'04"  E..  1280.85  feet; 
Thence  S.  72°18'00"  E., 
Thence  S.  79''00'15"  E., 
Thence  S.  84 ''00'44"E., 
Thence  N.  80"22'05"  E. 
point  from  which  Point  "A"  bears  N. 
49°25'08"  E..  2466.82  feet; 

Thence  N.  70"38'29  "  E.,  960.82  feet  to  the 
Easterly  right-of-way  line  of  U.S.  Highway 
No.  40; 

Thence  Northeasterly,  1244.65  feet  along 
the  Easterly  right-of-way  line  of  said  U.S. 
Highway  No.  40  and  along  the  arc  of  a  curve 
concave  to  the  Northwest  to  a  pmint  from 
which  said  Point  "A"  bears  N.  74''19'30"  £., 
said  arc  having  a  radius  of  870.00  feet,  a 
central  angle  of  81''58'10"  and  t»elng 
subtended  by  a  chord  that  bears  N,  15''25'43' 
E.,  1141.19  feet; 

Thence  N.  74''19'30"  E.,  689.04  feet  to  said 
Point  "A": 

Thence  S.  77°20'43"  E.,  745.15  feet; 
Thence  S.  58'>10'49"  E,  607.76  feet; 
Thence  S.  33°03'40"  E.,  811.02  feet; 
Thence  S.  09'03'08''  E,  1423.00  feet; 
Thence  S.  04''4a'05  "  E.,  743.70  feet; 


.  3840.16  feet; 
,1400.30  feet; 
,  1389.97  feet; 
1279.97  feet  to  a 
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Thence  S.  06°06'38"  W.,  1869.25  feet; 

Thence  S.  26°09'44"  W..  2060.79  feet; 

Thence  S.  34°45'25"  W..  1861.62  feet; 

Thence  S.  60''02'35"  VV.,  877.46  feet; 

Thence  S.  41°17'36"  W..  538.07  feet; 

Thence  S.  04°11'27"  W..  725.14  feet; 

Thence  S.  20°03'25'  E..  1167.96  feet; 

Thence  S.  11°56'00"  E.,  840.15  feci. 

Thence  S.  00°2430"  E.,  2654.12  feet; 

Thence  S.  12''47'47"  \V..  1876.33  feet  to  a 
point  from  which  Point  "B"  bears  N. 
62°41'52"  VV..  9635.18  feet; 

Thence  S.  13°51'55"  W.,  10:5.93  feet  lo  the 
top  of  the  ridge  dividing  the  Green  Creek 
drainage  from  the  Service  Creek  drainage,  all 
located  in  said  T.  4  N..  R.  83  VV.  and  T.  4  N., 
R.  84  W.,  all  of  the  6th  P  M.;  The  following 
courses  and  distances  are  along  the  top  of  the 
ridge  dividing  said  Gr»'en  Creek  drainage 
from  said  oervice  Creek  drainage: 

Thence  S.  30°41'31'  VV.,  1356.75  fet-t; 

Thence  Westerly,  705.71  feet  along  the  arc 
of  a  curve  concave  to  the  South  to  a  point 
tangent,  said  arc  having  a  radius  of  1300.00 
feet,  a  central  angle  of  31°06  11"  and  being 
subtended  by  a  t  hord  that  bears  S.  f<2''52'55" 
VV.,  697.07  feet; 

Thence  S.  67'ig-49"  VV.,  167  fil  feet  to  a 
point  of  curve  to  the  left;  Thence 
Southwesterly,  231.82  feet  along  the  arc  of 
said  curve  to  a  point  tangent,  said  arc  having 
a  .--adius  of  250.00  feet,  a  centra!  angle  of 
53°C7'48"  and  being  subtended  bv  a  chord 
that  bears  S.  40''45'55"  VV.,  223.61  feet; 

Thence  S.  14°12'01"  VV..  187.80  feet  to  a 
point  of  curve  to  the  right; 

Thence  Southwesterly.  107.22  feet  along 
the  arc  of  said  curve  to  a  point  of  compound 
curve,  said  arc  having  a  radius  of  72.50  feet, 
a  central  angle  of  84°4359"  and  being 
subtended  by  a  chord  that  bears  S.  56°34'00" 
VV.,  97.71  feet; 

Thence  Northwesterly.  568  69  feet  along 
the  arc  of  said  compound  curve  to  a  point  of 
reverse  curve,  said  arc  having  a  radius  of 
2875.00  feet,  a  central  angle  of  1 1°20'00"  and 
being  subtended  by  a  chord  that  bears  N. 
75°24'00"  W..  567.>6  feet; 

Thence  Westerly.  929.85  feet  along  the  arc 
of  said  reverse  curve  to  a  point  of  reverse 
curve,  said  arc  having  a  radius  of  1400.00 
feet,  a  central  angle  of  38°03'17"  and  being 
subtended  by  a  chord  that  bears  N.  88°45'39" 
W..  912.86  feet; 

Thence  Southwesterly.  688.16  feet  along 
the  arc  of  said  reverse  curve  to  a  point  of 
compound  curve,  said  arc  having  a  radius  of 
3540.00  feet,  a  central  angle  of  ll'>08'17"  and 
being  subtended  by  a  chord  that  bears  S. 
7r46'51"  W,.  687,08  feet; 

Thence  Northwesterly,  360.56  feet  along 
the  arc  of  said  compound  curve  to  a  point  of 
compound  curve,  said  arc  having  a  radius  of 
445.00  feet,  a  central  angle  of  46°25'24"  and 
being  subtended  by  a  chord  that  bears  N. 
73''26'18"W..  350.78  feet: 

Thence  Northwesterly,  1137.05  feet  along 
the  arc  of  said  compKDund  curve  to  a  point  of 
reverse  ctirve,  said  arc  having  a  radius  of 
4770.00  feet,  a  central  angle  of  13°39'28"  and 
being  subtended  by  a  chord  that  bears  N. 
43''23'51"W..  1134,36  feet: 

Thence  Northwesterly,  1625.44  feet  along 
the  arc  of  said  reverse  curve  to  a  point  of 
reverse  curve,  said  arc  having  a  radius  of 
2875,00  feet,  a  central  angle  of  31''23'36"  and 


being  subtended  by  a  chord  that  bears  N. 
52°45'55".,  1603.88  feet; 

Thence  Northwesterly,  543.91  feet  along 
the  arc  of  said  reverse  curve  to  a  point  of 
reverse  curve,  said  arc  having  a  radius  of 
660.00  feet,  a  central  angle  of  47°13'03"  and 
being  subtended  by  a  chord  that  bears  N. 
45°21-12"VV..  528.65  feet; 

Thenrp  Northwesterly,  1783.67  feet  along 
the  arc  of  said  reverse  curve  to  a  point  from 
which  said  Point  "B"  bears  N.  00'=49'23"  E., 
said  arc  having  a  radius  of  5810.00  feet,  a 
central  angle  of  17°35'23"  and  being 
sublendfd  by  a  chord  that  bears  N.  30'32'22" 
VV.,  1776.68  feet; 

Thence,  l(?aving  the  top  of  the  r;dge 
dividing  .said  Green  Creek  drainage  from  spid 
Ser\-ice  Creek  drainage,  N.  00°4f)  23"E., 
2352  39  feet  to  said  Point  'B': 

Thence  N.  60°45'27"  VV..  137.96  feet; 

Thence  N.  89°5738'  VV  .  302.60  feet; 

Thence  N.  70°32'53"  \V,  614.23  feet, 

Thenre  N   58''44'40"  VV.,  637.71  feet; 

Thence  N   86''35'58'  W.,  733.63  feet; 

Thence  N.  63^5643  '  VV.,  1325.80  feet; 

Thenre  N.  87°03'01"  VV..  328.07  feet; 

Thence  S.  43'1211"  VV..  323.40  feet; 

Thence  N.  80°3935"  VV.,  251,13  feet; 

Thence  N.  42°15'30'  VV..  593.90  feet; 

Thence  N   56^3433"  VV..  937.49  feel; 

Thence  N.  20°00'02"  VV..  436.10  feet; 

Thence  N.  70'46'58"  W..  1862.12  feet. 

Thence  N.  52"55-50"  VV..  889.16  feet  to  the 
West  lino  of  the  S\VV«  of  said  Section  10; 

Thenre  N.  00°»9'33  '  E..  2131.11  feet  along 
the  West  line  of  the  SVVv«  of  said  Section  10 
to  the  \\"4  Comer  of  Section  10.  T.  4  N..  R. 
84  W..  Sixth  Principal  Meridian.  Colorado  at 
the  TflL'E  POl.WT  OF  BECIXS'I.XG. 

The  area  described  contains  4.774.72  acres 
of  National  Forest  System  land  in  Routt 
C/)unty. 

2.  The  viithdrawal  made  by  this  order 
dees  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  29,  1994. 
B.R.  Cohen, 

Assistant  Secretary  of  the  Interior 
IFR  Doc.  94-7887  Filed  3-31-94;  8.45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1180 

Institute  of  Museum  Services: 
Technical  Assistance  Grants 

AGENCY:  Institute  of  Museum  Ser\'ices, 

NFAH. 

ACTION:  Final  regulations. 


summary:  The  Institute  of  Museum 
Services  issues  final  regulations  relating 
to  a  program  of  Federal  financial 
assistance  for  technical  assistance  grants 
to  support  training  and  implementation 
in  museums.  The  regulations  implement 
the  Museum  Services  Act.  They  state 
eligibility,  conditions  and  other  terms 
for  the  administration  of  the  Technical 
Assistance  Grants. 
EFFECTIVE  DATE:  Apnl  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Danvers.  Telephone:  (202)  606- 
fi539. 

SUPPLEMENTARY  INFORMATION: 

General  Background 

The  Museum  Ser\ices  Act  ("the  Act" 
which  is  Title  II  of  the  Arts,  Humanities 
and  Cultural  Affairs  Act  of  1976.  was 
enacted  on  October  8,  i976  and 
amended  in  1980,  1982,  1984.  1985,  and 
1390).  The  purpose  of  the  Act  is  stated 
in  section  202  as  follows: 

It  is  the  purpose  of  the  Museum  Sen.  it  es 
.^ct  to  encourage  and  assist  museums  in  t.heir 
educational  role  in  conjunction  with  formal 
systems  of  elementary,  secondarv.  and  pwst- 
secondary  education  and  with  programs  of 
non-formal  education  for  all  age  groups:  to 
assist  museums  in  modernizing  their 
methods  and  facilities  so  that  they  may  be 
better  able  to  conserve  our  cultural,  historic, 
and  scientific  heritage  and  to  ease  the 
financial  burden  borne  by  museums  as  a 
result  of  their  increasing  use  by  the  public. 

The  Act  establishes  an  Institute  of  Museum 
Services  (IMS)  consisting  of  a  National 
Museums  Services  Board  and  Director. 

The  Act  provides  that  the  National 
Museum  Sen  ices  Board  shall  consist  of 
fifteen  members  appointed  for  fixed  terms  by 
the  President  with  the  advice  and  consent  of 
the  Senate.  The  Chairman  of  the  Board  is 
designated  by  the  President  from  the 
appointed  members.  Members  are  broadly 
representative  of  various  museum 
disciplines,  including  those  relating  to 
science,  history,  technology,  art.  zoos,  and 
botanical  gardens:  of  the  curatorial, 
educational,  and  cultural  resources  of  the 
United  States;  and  of  the  general  public.  The 
Board  has  the  responsibility  for  establishing 
the  general  policies  of  the  Institute.  The 
Director  is  authorized,  subject  to  the  policy 
direction  of  the  Board,  to  make  grants  under 
the  Act  to  museums.  IMS  is  an  independent 
agency  placed  in  the  National  Foundation  on 
the  Arts  and  the  Humanities  (National 
Foundation).  Public  Law  101-512.  Nov.  5. 
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IPW.  The  Act  li'its  a  numbor  oi  illustrative 
R{ tivities  for  whith  grants  may  hi:  r.-iadf. 
iiK  luding  assisting  museums  to  in;prf>ve 
their  operation';.  T.-nining  ard 
irnplerriKnt&iion  p.'ovicinri  by  tht*  Tct  hni'  h! 
As'jistanre  Grants  arn  inteiuled  to  hfip 
nr.iseurr.s  improve  their  oiXTalir''r.'; 

Subpart  F— Technical  Training  and 
Implementation  Grants  to  Museums 

Response  to  Comments 

[MS  published  proposed  n'guiution.s 
en  September  17.  1993.  IMS  n-a'ivfd 
two  letters  of  corntnent.  One  Ii'Uer 
Regards  clariilcation  on  die  eli<;ibility 
requirement  for  staff  and  acctptab'.e 
training  opportunities.  IMS  hus  kidded 
l.mguage  thai  clarifies  that  a  uia.s«'-.i:r,  is 
Cf'.nsidered  eligible  fiir  Techuicid 
Assistance  Grants  if  it  has  fu;!-time  or 
pan-time  staff.  IMS  has  added  laaguage 
l!\at  clarifies  uiuier  what  C'lnditiciis 
sessi;jns  offered  a.s  part  of  progruiti  at  an 
annual  meeting  oi  a  prufessionrti 
museum  association  wotdd  be 
conside.'-ed  as  a  training  activity 

One  commtrnter  b(!liev,d  ihat  futidiug 
should  bo  available  for  assisting  a 
museum  to  bet:in  operation.  IMS 
believes  that  it  is  appropriate  tit-.;t  the 
limited  federal  funds  availa'.^Ie  to 
museums  dirough  IMS  progrj;:is  he 
offf  wd  to  museums  that  have  a  record 
of  public  service.  IMS  recxignizes  die 
value  of  newly  opened  mus'^urns  by 
including  them  in.  the  tligibiUty  for  tv,;.' 
olhor  IMi  programs  of  assistar.f  •■  {('.A}' 
and  MJ\P). 

One  conimenter  belie.ed  Tectmical 
.■\-3ist:Uice  Grant  funds  should  be 
iivailable  to  professional  associations.  It 
iS  the  ir.ti  nt  .;f  the  Technica!  As.->;s!ance 
Tiogram  to  reach  unservtd  mus»n!ms 
and  thereby  increase  our  ser\  ices  to 
muse'Jiiis  LMS  recognizes  thu-valuable 
services  of  professional  associations  and 
cu-Tently  has  two  programs  of  assistanct; 
open  to  professional  associations  (PSP 
and  MU). 

List  of  Subjects  in  45  CFR  Part  1 180 

Grant  programs — education. 
Museums,  Nonprofit  organizations. 

Therefore,  as  set  forth  in  the 
preamble,  part  1 180  of  tide  45  of  the 
Code  of  Federal  Regulations  is  amended 


as  follows: 

PART118&-{AMENDED] 

1.  The  authority  citation  for  port  1 180 

continues  to  read  as  follows: 

Authority:  20  U.S.C.  9C1  et  sty  .  unless 

otherwise  noted. 

2.  Section  1180.78  is  added  to  read  as 

follows: 

§  1 180.78    Technical  training  and 
implementation  grants  to  museums. 

(p)  I'urpot-e  (<t  Proiiraiii.  The  Director 
of  th('  Institute  of  Museum  Services 
mii^es  tWi)-part  grants  under  this 
Kubpa.-I  to  .assist  those  who  work  in 
musiiims  (paid  or  volunteer)  to  obtain 
tr.iiuing  in  ttx  hnic.al  ari-as  of  iTiuS'Mm 
up«rations  and  to  imj'leiUf'nt  tiu? 
training  to  imfjrove  mi!:--um  srr\i(es  to 
the  put'lic. 

P;l  FliKil'ility  (1 )  To  be  eligible  to 
apply  for  -i  g'ant  iuuier  this  siihpart.  a 
n:iis<'i!m  tnust. 

to  be  a  ptibli(.  or  private  nonpmfit 
institution  that  is  organized  on  a 
pi'tnianent  basis  for  essentially 
edlic.ot4u:>ai  {)r  aesthetic  purpo:-^*s,  and 
(ii)  care  fi  r.  and  own  or  use  tant;ible 
objects,  whelher  animate  or  iriaiilniate. 
<i!nl  exhibit  these  objects  to  the  public 
on  .1  i.'g.ii..r  basis  through  facilities 
V,  hu  h  it  owns  r.r  ope:"ites.  and 

(i-;;)  lijvr-  at  !ea->t  nnr>  .st.^df  P'e.':i':ief. 
whether  paid  or  unpaid.  fi:l!-ti;ne  or 
pa^n  tune,  \-.hose  pnma.-y  responsibility 
is  the  acquisition,  care  or  exhibition  to 
t!i«'  pubtic  of  (jfijects  owni'd  or  used  by 
lilt-  i:',us>-air..  -u'.d 

iv)  be  open  and  providing  nuisenm 
se  -vices  to  the  general  public  on  h 
re  ;ular  basis;  and 

v)  be  located  in  one  of  tiie  fifty  States 
),flhe  I'nion,  the  District  of  Col  iinbia. 
thj  CoiTimonwealth  of  Puerto  Rico. 
Guam.  Ain.-.ncan  Sai::oa.  tb.e  Virgin 
hlmds.  the  Northr.ii  Muruna  Islands. 
o:-  Pab.u  (until  its  compact  ot  free 
a  .socidtion  is  approv  ".1.) 

12)  A  mustnim  inu.st  have  an  operaung 
i)J(itt:t  for  the  fiscal  yi.'ar  imn'.ediately 
ptVH.e.'.;ng  the  deadline  ;o  which  liie 
museum  applu'S  of  no  more  thaii 
S250.(H)0  exclusive  of  non-cash  support 

(.')  M'l.seuin  incdudes  (but  is  not 
linited  to)  the  foilo-.vjig  institutions  if 
thev  satisfy  the  provisions  uf  this 
sm  tion: 

(i)  aquariums  and  zoological  parks; 
(ii)  botanical  gardens  and  arborefims; 
i(iii)  nature  centers; 
|(iv)  museun'.s  ifdating  to  art.  history 
(ihcbiding  historic  buildings  and  sites); 

(v)  natural  history,  science  and 
tochnology,  planetariums.  and 
specialized  subject. 

(4)  A  museum  that  receives  a  grant  for 
training  and  implemeiitation  vmder  this 
subpart  for  a  fiscal  year  may  not  receive 
another  grant  under  this  sub-part  for  the 
same  or  subsequent  fiscal  years. 

(5)  Preference  for  funding  will  be 
given  to  a  museum  that  has  not  received 
<iny  grants  from  the  Institute  within  two 
yi-ars  of  the  deadline  to  which  it  applies 
CA  er  funding  for  a  museum  that  has 
rec:eived  i  grant  from  the  Institute 
within  two  years  of  application. 

(c)  Applicability  of  other  regulations 
'|he  following  sections  in  part  1 1 80  do 


apply  to  grants  for  training  and 
implementation  under  this  subpart: 
Sections  1180.3(d).  1180.4.  1180.5(c)- 
(e).  1180.6,  1180.10,  11R0.11(a)-(b), 
1180  16f>j).  1180.30-34.  1180.36-37, 
1180.39,  1180.42-44.  1180.47-18, 
1180.51-57.  part  11H3,  part  1185. 

{i\)  Application  -rqiiiremrnts.  (1)  An 
ajiidicant  under  this  subpart  must 
submit  an  application  in  such  time  and 
such  manner,  and  containing  such 
inf.  rnirition.  as  requested  by  the 
Institute. 

(2)  .^n  applicant  must  submit  with  its 
applicaiicn  financi;!  information  for  its 
most  recently  compU.led  fiscal  year  for 
which  satisfactory  information  is 
available  and  projected  nnanc;'il 
information  for  the  fis<,al  yai(sl  that 
includes  the  time  of  the  g^ant  period. 

(e)  Pro'spdarer-  and  criteria  for  re^iexi 
:.fapplicatin!T;  (1)  To  evaluate 
app!ic<-.t'ons  and  determine  the  amount 
of  ihcir  awards,  the  Institute  rates 
CMmpetitive  applications  under  the 
triteria  stated  in  paragraph  (e)t2)  of  this 
seflion  Normally,  these  applications 
are  evaluated  by  field  reviewers,  panels 
of  experts,  or  both.  The  dirt^ctor  may 
also  use  technicrl  experts  in  the  rtiview 
of  applications. 

(2)  This  paragr.iph  sets  forth  the 
criteria  the  Instit  iie  uses  in  evaluating 
and  reviewing  applications  for  technical 
training  and  in.plernentalion  grants 
ue.der  d'iis  subpart.  Exaluators  are 
motrecied  to  u.se  only  these  criteria  in 
the  evaluati-m  of  tliese  applications. 

(i)  Do«-s  the  museum  demonstrate  its 
i;nportance  to  the  com.munity  it  serves' 

(iij  Is  tiie  type  of  training  requested 
appropriate  to  the  purpase  or  mission  of 
the  museum? 

(iii)  Are  the  costs  requested  to  obtain 
the  training  reasonable  and  necessary? 

(iv)  Is  the  training  needed  at  the 
museum? 

(v)  Is  the  staff  member(s)  (paid  or 
v.ilunteer)  identified  to  receive  the 
training  the  appropriate  person(s) 
within  the  museum's  organizational 
structure? 

(vi)  Dues  the  ;ndividua'(s)  identified 
for  training  demonstiate  at  least  a  two- 
year  commitment  to  the  musetim  field? 
(vii)  Does  the  museum  demonstrate  a 
co.mmitment  to  implement  the  training? 

(f)  Allowable  costs.  (1)  A  museum 
mav  use  a  grant  under  this  subpart  for 
expenses  to  obtain  training  in  areas  of 
mu.seum  operations  and  for  activities  to 
implement  the  training. 

(2)  Funds  may  be  used  to  pay  for 
rt>gistration  or  tuition  fees  for  training 
courses  or  workshops.  LndividuaUs)  may 
use  the  grant  funds  to  pay  for  a  course 
that  is  part  of  a  degree-granting  program 
only  for  non-credit  such  as  to  audit  the 
course.)  Funds  are  generally  not 
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uitonded  to  support  atf(  ndanue  at 
association  annual  meetings  unless  a 
specific  training  session  or  workshop  is 
part  of  the  meeting  (or  as  a  pre  or  post 
conference  activity).  A  course  of  studv 
th-nt  is  identified  by  clearly  and 
specif.cally  named  sessions  ih-it  are  part 
of  an  annual  mec:ting  prognun  and  that 
.  Cilearly  and  specifically  address  the  area 
of  training  need  will  be  considered. 

(3)  Funds  may  tw  used  for  travel  to 
and  from  training  activities  and 
expenses  incurrt^d  diiring  tr.ivei.  such  as 
housint;  and  meals 

(4)  Fur.ds  m.ay  be  used  to  pun  l.jse 
ir.s'rucacnal  muterials. 

(.S)  Funds  may  not  be  used  to  pay  the 
s.il,',r>  of  the  person(s1  receiving  the 
training.  The  time  the  staff  men-;ber(s) 
expends  to  obtai.T  tlie  trciinm:;  and  to 
implement  the  training  is  considered  a 
matching,  in-kind  contribution  to  th»^ 
urar.t  activities. 

161  Funds  may  not  bt-  u^>■ri  tnr 
1  !)ns!;lt;ng  fees,  (hi  special  cases  when' 
training  is  niA  available  otherAise,  t_lie 
!n.-titi:to  n:ay  consider  an  ir.dividuallv 
designed  training  agenda  that  includes 
the  use  c'f  a  consultant  clearly  serving  as 
a  trainer  to  the  applit  ant  in  specific 
areas  of  museum  operations.) 

(7)  F-inds  may  be  used  to  purchase 
supplier,  m.atericils,  and  equipm.ent  for 
areas  of  museum  opern'ioas  for  which 
training  was  received. 

(8)  Funds  may  support  additional 
travel  as  needed  to  implem.ens  training 
(eg.  travt'l  to  libraries,  art.hixes.  etc.  to 
ric>i:um>»nt  collertions). 

{;;)  Conditions  of  participation 
Following  the  completion  of  the  training 
activity  the  museum  must  submit  an 
implementation  plan  to  the  Institute  for 
review  before  implementation  hinds  arc 
relf^ased.  The  implemcntati'in  pb.n  must 
indie  ite  the  tim.e  franic  for 
implem.entation  activities,  the  personnel 
involved,  the  activities  to  be  completed, 
where  the  activities  will  take  place,  and 
the  costs  for  implementing  the  plan. 

(h)  Form  of  o'^sistance:  limitation  nf 
amount.  (IJ  The  Director  makes 
payments  to  a  m.useum  imder  this 
subpart  in  advance. 

(2)  The  amount  of  the  grant  to  a 
museum  will  be  determined  by  the 
Director,  in  accordance  with  the  policy 
direction  of  the  Board,  regarding  the 
maximum  amount  available  for  each 
part  of  the  grant.  The  amount  of  the 
grant  will  be  subje<;t  to  the  availability 
of  funds. 

(i)  Reporting  requirements.  The 
museum  receiving  a  grant  for  training 
and  implementation  under  this  subpart 
must  submit  a  final  financial  and 
narrative  report  that  evaluates  the 
success  of  the  applicant  in  meeting  the 


stated  goals  and  any  plans  to  continue 
activities  in  the  area  of  training. 

(i)  Limitation  on  number  of 
applications.  A  museum  may  submit 
only  one  application  for  each  deadline. 

(k)  Duration  of  grant.  (1)  Grants  made 
under  this  subpart  generally  permit  the 
grantee  to  use  the  funds  for  a  period  of 
up  to  24  montlis  from  the  start  of  the 
grant  period.  The  grantee  miay  Li-e  grant 
funds  during  the  period  specified  in  the 
grant  dcrument  un!"ss  the  grant  is 
suspended  or  terminated. 

(2)  If  the  grantee  needs  additional 
time  to  complete  the  gnmt.  *he  gr'.ntee 
may  apply  for  an  e \tension  of  the  grant 
period  vvnhnut  additional  funds.  The 
Director  nu:v  .ipprove  this  ext.jnsion  at 
his  <ir  h'.T  iiiscretion. 

[j.'.U-A:  Man  h  ';,  1<»'M 
Oiune  B.  Iranke!. 

Dirtitor.  InsUtutt^  ofMw^fLim  icn  kc.s 
IFR  Ou<    '3  4  -7-7<)  Filc'i  :?-:ii_.-,4    r  45  .,:n| 
BILLING  CODE  7036-C1-M 


DEFARTWENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  1018-A575 

Endangered  and  Threatened  Wildlife 
and  Plants;  Correction  to  Final  Rule 
Listing  Cucurbita  Okeechobeensis 
sop.  Okeechobeensis  (Okeechobee 
Gourd)  as  Endangered 

AGENCr:  Fish  ;,ii  i  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


summary:  The  Fish  and  VVildUfe  Service 
c  orrects  the  entry  for  Cucurbita 
okcprbobt'ensis  ssp.  okeechobt'tnsis 
(Okeechobee  Gourd)  as  an  endangered 
species,  .^n  incomplete  scientific  name 
was  provided  in  the  table  entry.  A 
correction  is  provided. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief.  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service  (452-ARLSQ), 
Washington.  DC  20240  (703  358-2171). 

SUPPLEMENTARY  INFORMATION: 

Background 

As  published,  the  amendment  to  tlie 
table  at  §  17.12(h)  in  the  final  rtrgulation 
(July  12.  1993.  58  FR  37432)  contains 
the  scientific  name  of  the  full  species 
Cucurbita  okeechobeensis,  although  the 
preamble  refers  to  only  the  nominate 
subspecies.  Cucurbita  okeechobeensis 
ssp.  okeechobeensis.  Because  this  error 
could  cause  confusion  and  might  prove 


misleading,  a  technical  corre«.1ion  is 
provided. 

list  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports.  Lmports,  Reporting  and 
recordkeeping  requirements. 
Transportation.  ' 

Regulations  Promulgation 

Accordingly,  part  17.  subch.iptir  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  am.end'^d  a.-  v4  forth 
belt)W: 

PART  17— [AMENDED] 

1.  The  authonty  citation  for  p  rt  1 7 
I  fintinues  to  n?ad  as  follows- 

.'Authonty:  lf<  l"  S  C.  l.-?f,l-!4n7.  ih  U  S  C 
1Sn-lT;4.  16  U.S. C.  4JOH2-;5:  Pub   L.  99- 
(>>^.  100  Stat   3=^00.  ur.U-ss  oth.'n^.-n  noied. 

§17.12    [Amended] 

2   .^mend  §  17  Ulhj  uniie^r 
"Cuciu-bita<  ear — Gourd  Family    by 
a<iding  at  the  end  of  the  e:ury 
"Cucurbita  oAefT/;o/)«»ns/s"  uiid«^r  the 
heading  "Scientific  name",  the  wortis 
"ssp  okeertii  beensis".  Further,  liie 
nu.'nbers  under  "When  listed"  are 
revised  to  read  "507.  537  ' 

Uat'-d.  Mi.rtri  25.  lyw 
Mollie  H.  Beattie. 
t^triHtur.  Fish  ana  W  liJIiff  St  m-f 
IFKDix.  94~"R  *.')  Fil.-d  3-)1-^4,  8  45  arrl 
BILUNG  CODC  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

(Docket  No.  940257-4091;  ID.  030894C) 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Nuirine  Fisheries 
Service  (NMFS).  National  C3ceanic  and 
Atmospheric  Administration  (NO,A.\). 
Commerce. 

ACTION:  Final  rule;  sus})ension  of 
effectiveness;  extension. 


SUMMARY:  N.MFS  issues  this  final  rule  to 
extend  for  an  additional  14  days,  the 
current  3-month  suspension  of  the 
vessel  size  endorsement  requireraeni  fur 
vessels  operating  in  the  limited-entrj' 
fishery  for  Pacific  groundfish  off 
Washington,  Oregon,  and  California.  On 
January  1,  1994,  a  limited-entry  program 
was  implemented  in  the  Pacific  coast 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  The  program, 
which  was  authorized  under  the  Pacific 
Coast  Groundfish  Fisherj-  Management 
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Plan  (FMP),  requires  an  owner  of  a 
vessel  operating  in  the  limited-entry 
fishery  to  have  a  Federally  issued 
limited-entry  permit  with  an 
appropriate  vessel  size  endorsement.  In 
anticipation  of  a  delay  in  issuing  final 
regulations  that  will  allow  the  stepping- 
up  of  size  endorsements  by  combining 
permits,  NMFS  is  extending  the  current 
3-month  suspension  of  effectiveness  of 
the  vessel  size  endorsement  requirement 
for  an  additional  14  days,  until  April  15. 
1994.  The  intent  of  this  action  is  to 
allow  owners  of  vessels  that  are  larger 
than  the  size  endorsed  on  their  permits, 
who  intend  to  increase  the  vessel  size 
endorsed  by  combining  limited-entry 
permits,  to  participate  in  the  limited- 
entry  fishery.  They  would  otherwise  be 
barred  from  the  fisher\'  pending 
issuance  of  the  rule  allowing  the 
combining  of  permits. 
EFFECTIVE  DATE:  Effective  March  31, 
1994,  this  document  extends  the 
suspension  of  the  effective  date  for  50 
CFR  663.33(0(2)  from  0001  hours  (local 
time)  April  1, 1994,  through  2400  hours 
(local  time)  April  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robin.^on  at  206-52&-6140. 
SUPPLEMENTARY  INFORMATION:  On 
November  16. 1992,  NMFS  published 
regulations,  effective  January  1.  1994, 
establishing  a  license-limitation  limited- 
entry  system  for  the  Pacific  Coast 
commercial  groundfish  fishery.  The 
regulations,  am.ong  other  things,  require 
that  an  owner  of  a  vessel  operating  in 
the  limited-entry  fishery  have  a 
federally  issued  limited-entry  permit 
with  an  appropriate  vessel  size 
endorsement.  Limited-entry  permits  are 
transferrable  and  may  be  combined  in 
order  to  increase  the  size  endorsement. 

Under  §  663.33(f)(2),  the  owner  of  a 
vessel  that  is  larger  than  the  size 
endorsed  on  the  permit  could  not 
participate  in  the  fishery  until  he/she 
obtained  a  single  permit  endorsed  with 
the  size  of  the  larger  vessel.  The  size 
endorsement  requirement  was 
suspended  (59  FR  258:  January  4,  1994) 
for  3  months,  until  April  1, 1994, 
pending  implementation  of  a  rule  that 
would  establish  a  schedule  for 
combining  permits  from  smaller  vessels 
(with  smaller  length  endorsements)  into 
one  permit  for  a  larger  vessel  with  a 
larger  length  endorsement.  The 
proposed  rule  for  increasing  size 
endorsements  was  published  in  the 
Federal  Register  on  February  25,  1994 
(59  FR  9171),  and  the  comment  period 
ended  March  21, 1994. 

A  number  of  vessel  owners  have 
acquired  larger  vessels  and  additional 
limited-entry  permits.  However,  until 
the  final  rule  for  combining  permits  is 


issued,  they  will  not  know  the  exact 
number  of  permits  from  smaller  vessels 
they  will  need  to  satisfy  the  length 
endorsement  for  the  larger  vessel.  Even 
if  the  final  rule  were  effective  by  April 
1,  1994,  when  the  current  suspension  of 
the  length  endorsement  expires,  vessel 
owners  would  need  additional  time  to 
complete  transfers  of  permits.  Under 
§  663.33(f)(2),  none  of  these  vessel 
owners  could  participate  in  the  fishery 
until  he/she  obtained  a  single  permit 
endorsed  with  the  size  of  the  larger 
vessel.  Therefore,  it  is  necessary  to 
extend  the  suspension  of  the  vessel  size 
endorsement  requirement  for  an 
additional  14  days,  until  April  15,  1994. 

Failu.-'- 1'.  extend  the  suspension  of 
the  sire  tndorsement  requirement 
would  prevent  limited-entry  permit 
owners  who  have  already  obtained,  or 
are  in  the  process  of  obtaining, 
additional  limited-entry  permits  for 
combination  into  a  larger  permit,  from 
participating  in  the  limited-entry  fishery 
until  NMFS  issues  the  necessary  final 
rule.  The  limited-entr>'  program  is  not 
intended  to  prevent  permit  owners  from 
participating  in  a  fisher>'  for  which  they 
have  obtained  the  appropriate  limited- 
entr\-  permits. 

NMFS  does  not  expect  this  further 
suspensicin  to  result  in  much,  if  any, 
additional  harvest  capacity  entering  the 
limited-entry  fishery  during  the  time  of 
the  suspension.  The  harvest  of  all  major 
species  taken  in  the  limited-entry 
fishery  until  April  15  is  controlled  with 
restrictive  trip  limits  that  serve  as  a 
disincentive  to  any  permit  holders 
bringing  new,  large-capacity  fishing 
vessals  into  the  fishery. 

Classification 

This  final  rule  is  issued  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act,' 16  U.S.C.  1801  et  seq. 
Because  this  rule  must  be  in  effect  at  the 
time  the  current  suspension  of 
effectiveness  expires,  in  order  to  allow 
vessel  owners  who  intend  to  combine 
permits  to  participate  in  the  Umited- 
entry  fishery,  pending  establishment  of 
a  system  to  combine  permits,  it  is  not 
in  the  public  interest  to  provide  prior 
public  comment  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(3)(B)).  Also,  because  this  rule 
temporarily  relie%'es  a  restriction,  it  is 
being  made  effective  immediately 
without  a  30-dav  delay  in  effectiveness 
under  5  U.S.C.  553(d)(1). 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


JMI 


Dated:  March  28,  1994. 
Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble,  'he  suspension  of  50  CFR 
663.33(f)(2)  is  extended  from  0001  hours 
(local  time)  April  1, 1994,  through  2400 
hours  (local  time)  April  14, 1994. 

IFR  Doc.  94-7721  Filed  3-31-94:  8:45  am) 
BILLING  CODE  3S10-22-P 


50  CFR  Part  675 

[Docket  No.  90899-0015, 1.D.  032594A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  observer 

coverage  requirements. 

SUMMARY:  NMFS  is  modifying  1994 
obser%'er  coverage  requirements 
established  for  operators  of  certain 
catcher  or  processor  vessels 
participating  in  a  directed  fishery  for 
groundfish  in  statistical  area  517  during 
the  period  that  the  1994  directed  fishery 
for  Pacific  cod  is  open  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
implement  gear  specific  observer 
coverage  requirements  that  result  from 
new  regulations  implementing 
Amendment  24  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  that  allocate  the 
BSAI  Pacific  cod  total  allowable  catch 
(TAC)  among  vessels  using  trawl,  hook- 
and-line  or  pot,  and  jig  gear.  This  action 
is  intended  to  carry  out  the  objectives  of 
the  North  Pacific  Fishery  Management 
Council. 

EFFECTIVE  DATE:  Effective  March  29, 
1994,  and  expires  12  midnight,  Alaska 
local  time.  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  final  rule  in  the  Federal 
Register  on  January  20.  1994  (59'FR 
3000).  that  implemented  a  change  in 
1994  observer  coverage  requirements  for 
vessels  participating  in  a  directed 
fishery  for  groundfish  in  BSAI  statistical 
area  517.  The  rule  required  an  operator 
of  a  catcher  or  processor  vessel  equal  to 
or  greater  than  60  feet  (18.3  m)  in  length 
overall  (LOA)  and  less  than  125  feet 
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(38.1  m)  LOA  to  have  a  NMFS-certified 
obsen'er  on  board  the  vessel  each  day 
that  it  is  used  to  participate  in  a  directed 
fishery  for  groundfish  in  statistical  drea 
517  during  the  period  that  the  1994 
directed  fishery  for  Pacific  cod  is  open. 
NMFS  published  a  second  rule  in  the 
Federal  Register  on  January  28.  1994 
(59  FR  4009).  that  suspended  the 
effective  date  of  the  change  in  1994 
observer  coverage  requirements  until 
February  13,  1994.  to  provide  adequate 
time  for  operators  of  catcher  or 
processor  vessels  to  comply  with  these 
new  requirements.  Reasons  for  these 
actions  are  set  forth  in  the  Federal 
Register  as  referenced  above. 

On  )anuar>'  28,  1994,  NMFS 
published  in  the  Federal  Register  a  final 
rule  implementing  Amendment  24  to 
the  FMP  (59  FR  4009).  These 
n<gulations:  (1)  Allocate  the  1994  Pacific 
cod  TAC  among  vessels  using  trawl, 
hook-and-line  or  pot  gear,  and  jig  gear. 
Hnd  (2)  seasonally  apportion  the  amount 


of  the  Pacific  cod  TAC  allocated  to 
vessels  using  hook-and-line  or  pot  gear. 
The  1994  obser\'er  coverage 
requirements  implemented  for  vessels 
participating  in  a  directed  fishery  for 
groundfish  in  statistical  area  5 17' during 
the  period  of  time  that  a  directed  fishery 
for  Pacific  cod  is  open  must  be  modified 
to  reflect  gear  specific  allocations  of 
BSAI  Pacific  cod  implemented  under 
Amendment  24. 

NMFS  modifies  1994  obse#i^ 
coverage  requirements  for  vessels 
fishing  for  groundfish  in  statistical  area 
51 7  so  that  a  vessel  equal  to  or  greater 
than  60  feet  (18.3  m)  LOA  and  less  than 
125  feet  (38.1  m)  LOA  using  trawl, 
hook-and-line  or  pot,  or  jig  gear  must 
have  a  NMFS-certified  observer  on 
board  the  vessel  each  day  that  it  is  used 
to  participate  in  a  directed  fishery  for 
groundfish  in  statistical  area  517  during 
the  period  that  a  directed  fishery  for 
Pacific  cod  is  open  to  vessels  using  that 
Hispective  gear  type. 


Classification 

This  action  is  taken  under  50  CFR 
675.25.  Because  this  action  is  required 
to  provide  relief  to  vessel  ovkTiers  who 
otherwise  would  be  required  to  obtain 
expanded  observer  coverage,  it  is 
urmecessary  and  not  in  the  public 
interest  to  pro\ade  prior  public 
comment  under  5  U.S.C.  553(b)(3).  Also, 
because  this  action  temporarily  relieves 
a  restriction,  it  is  being  made  effective 
immediately  without  a  30-day  delay  in 
effectiveness  under  5  U.S.C.  553(d)'(l). 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  29.  1994 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consen-ation  and  Management,  Sa:ior,al 
Marine  Fisheries  Sen-ice. 
[FR  Doc.  94-7818  Filed  3-2>-9-,,  4  33  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1046 
[DA-93-26] 

Milk  in  the  Louisviile-Lexington- 
Evansville  Marketing  Area; 
Termination  of  Proceeding  on 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Tennination  of  proceeding  on 

proposed  suspension  of  rules. 

summary:  This  action  terminates  the 
proceeding  that  was  initiated  to 
consider  a  proposal  to  suspend  a 
portion  of  the  pool  plant  definition  of 
the  Louisville-Lexington-Evansville 
milk  order.  The  suspension  was 
requested  by  Armour  Food  Ingredients 
Company  (Armour),  which  operates  a 
supply  plant  at  Springfield,  Kentucky. 
After  evaluating  the  data,  views, 
arguments,  and  other  pertinent 
information  filed  in  response  to  the 
proposed  suspension,  it  has  been 
determined  that  an  alternative  proposed 
suspension  [DA-93-291  will  remove  the 
need  for  the  Armour  plant  to  incur 
inefficient  and  costly  milk  movements 
solely  for  the  purpose  of  pooling  its 
plant  under  Federal  Order  46. 
Accordingly,  this  proceeding  is  hereby 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  EHvision,  Order 
Formulation  Branch,  room  2971,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456  (202) 690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  September  22, 1993;  published 
September  28, 1993  (58  FR  50527). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1P37.  as  amended  (7  U.S.C,  601-674). 

I 


This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  September  28,  1993 
(58  FR  50527)  concerning  a  proposed 
suspension  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Louisville-Lexington-Evansville 
marketing  area.  Interested  parties  were 
invited  to  comment  on  the  proposal  in 
writing  by  October  5,  1993.  The 
proposal  would  have  suspended  the 
need  to  include  diversions  imder  the 
"net  shipment"  provision  pursuant  to 
§  1046.7(b). 

Statement  of  Consideration 

At  the  present  time,  the  Armour 
supply  plant  at  Springfield,  Kentucky,  is 
regulated  under  the  Tennessee  Valley 
order  (Order  11)  by  virtue  of  its 
association  with  Southern  Belle  Dairy 
Company,  a  pool  distributing  plant 
regulated  under  Order  11.  In  recent 
months.  Southern  Belle  has  acquired 
accounts  which  could  cause  it  to  shift 
regulation  from  Order  11  to  Order  46.  If 
this  were  to  happen,  the  pooling 
provisions  of  Order  46  would  be  applied 
to  the  Armour  plant  which  would  cause 
the  plant  to  have  to  incur  costly  and 
inefficient  movements  of  milk  to  keep 
its  plant  regulated  under  Order  46. 

In  B  separate  action  (DA-93-29). 
certain  provisions  of  Orders  11  and  46 
have  been  suspended  which  will  keep 
the  Southern  Belle  plant  regulated 
undar  Order  11  and  remove  the 
problems  anticipated  by  Armour  that 
would  have  been  caused  by  the  shift  of 
the  Southern  Belle  plant  to  Order  46.  In 
view  of  this  suspension,  there  is  no 
reason  to  proceed  with  Armour's 
request  to  suspend  the  net  shipment 
provision  of  Order  46,  and,  therefore, 
the  proceeding  is  terminated. 

List  of  Subjects  in  7  CFR  Part  1046 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1048  continues  to  read  as  follows: 

Aulhority:  Sees.  1-19.  48  Stat.  .11,  as 
amended:  7  U.S.C.  601-674. 

Dated:  Man  h  28.  1994. 
Patricia  Jensen. 

Acting  Assistant  Swrefarv  for  Markfting  and 
Inspection  Strvices. 

|FR  Doc.  94-7841  Fikd  3-31-94;  SA5  am| 
BILLING  CODE  34lO-02-(> 


JMI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Pocket  No.  94-CE-04-AD] 

Airworthiness  Directives:  Aerostar 
Aircraft  Corporation  PA-60-600  and 
PA-60-700  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  92-13-01,  which 
currently  requires  inspecting  the  nose 
landing  gear  (NLG)  drag  brace  assembly 
for  corrosion  on  certain  Aerostar 
Aircraft  Corporation  (Aerostar)  PA-60- 
600  (Aerostar  600)  and  PA-60-700 
(Aerostar  700)  series  airplanes,  and 
replacing  any  corroded  components.  It 
also  requires  replacing  the  existing 
spring  and  piston  with  new  corrosion- 
resistant  parts.  The  proposed  action 
would  require  replacing  the  NLG  drag 
link  assembly  with  a  new  assembly  of 
improved  design.  The  Federal  Aviation 
Administration  (FAA)  has  received 
several  reports  of  frozen  moisture  in  the 
cylinder  of  the  over-center  release 
system,  which  has  led  to  nose  gear 
collapse  on  airplanes  already  in 
compliance  with  AD  92-13-01.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
NLG  caused  by  frozen  moisture  in  the 
cylinder,  which  could  lead  to  nose  gear 
collapse  and  damage  to  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  Jime  14, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-04- 
AD,  room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Aerostar  Aircraft  Corporation,  Customer 
Service  Department,  South  3608 
Davison  Boulevard,  Spokane, 
Washington  99204;  telephone  (509) 
455-8872.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 


Federal  Register  /  Vol.  59.  No.  63N  Friday.  April  1,  1994  /  Proposed  Rules 


13349 


proposal  in  triplicate  to  the  FA.\. 
Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  94-CE-04-AD.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri 
64106.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  A.  Swope,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  S.W.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-04-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

AD  92-13-01.  Amendment  39-8270 
(57  FR  23135,  June  2.  1992).  currently 
requires  inspecting  the  nose  landing 


gear  (NLG)  drag  brace  assembly  for 
corrosion  on  certain  Aerostar  Aircraft 
Corporation  (Aerostar)  PA-60-600 
(Aerostar  600)  and  PA-60-700  (Aerostar 
700)  series  airplanes,  and  replacing  any 
corroded  components.  It  also  requires 
replacing  the  existing  spring  and  piston 
with  new  corrosion-resistant  parts. 
These  actions  are  accomplished  in 
accordance  with  Aerostar  Service 
Bulletin  (SB)  No.  600-121.  dated 
September  12. 1991. 

Since  issuing  AD  92-13-01.  the  FAA 
has  received  several  reports  of  frozen 
moisture  in  the  cylinder  of  the  over- 
center  release  system,  which  has  led  to 
nose  gear  collapse  on  airplanes  in 
compliance  with  AD  92-13-01.  The 
actions  required  by  this  AD  are  intended 
to  detect  and  correct  any  internal 
corrosion  associated  with  water  in  the 
NLG  cylinder  and  eliminate  subsequent 
failure  of  the  piston  and  return  spring. 
However,  moisture  is  still  accumulating 
in  the  NLG  cylinder,  and  subsequently, 
this  moisture  fi^ezes  on  airplanes  that 
are  operated  in  below-freezing 
temperatures.  Frozen  moisture  within 
the  cylinder  prevents  the  NLG  from 
going  to  the  over-center  down  and 
locked  position. 

In  order  to  prevent  accumulation  of 
water  within  the  un-pressurized  portion 
of  the  NLG  cyfinder.  Aerostar  has 
redesigned  the  cylinder  as  part  of  a  new 
NLG  drag  link  assembly.  This  cylinder 
utilizes  a  double  acting  piston  where  oil 
pressure  is  now  used  to  return  the 
piston  as  well  as  to  extend  it.  A 
strengthened  drag  brace  is  also  part  of 
this  assembly. 

Aerostar  has  issued  SB  No.  600-128. 
dated  January  10. 1994.  which 
references  Kit  No.  045-001  (Service  Kit 
No.  SB60a-128).  Drawing  No.  89414. 
Rev.  N/C,  dated  December  28, 1993. 
This  kit  specifies  procedures  for 
installing  this  new  improved  NLG  drag 
link  assembly,  part  number  (P/N) 
450563-501. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  the 
existing  drag  link  assembly  should  be 
replaced  with  this  new  assembly;  and 
(2)  AD  action  should  be  taken  to  prevent 
failure  of  the  NLG  caused  by  frozen 
moisture  in  the  cylinder,  which  could 
lead  to  nose  gear  collapse  and  damage 
to  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Aerostar  PA-60-600 
(Aerostar  600)  and  PA-60-700  (Aerostar 
700)  series  airplanes  of  the  same  type 
design,  the  proposed  AD  would 
supersede  AD  92-13-01  with  a  new  AD 
that  would  require  replacing  the 


existing  NLG  drag  link  assembly.  P/N 
450563-1,  with  a  new  assembly  of 
improved  design,  P/N  450563-501.  The 
proposed  actions  would  be 
accomplished  in  accordance  with  the 
instructions  to  Aerostar  Kit  No.  045-001 
(Service  Kit  No.  SB600-128),  Drawing 
No.  89414,  Rev.  N/C,  dated  December 
28.  1993. 

The  FAA  esVimates  that  700  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  5  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $1,500  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,242,500. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  operator  has 
accomplished  the  proposed  action.  The 
FAA  believes  that  numerous  operators 
have  already  incorporated  the 
modification  referenced  in  this 
proposed  AD. 

In  addition,  AD  92-13-01  requires 
installing  a  new  spring  and  piston.  The 
new  NLG  drag  link  assembly  includes 
the  improved  design  piston  and  spring. 
Aerostar  will  give  a  $96  credit  for  the 
piston  and  spring  installed  as  required 
by  AD  92-13-01.  Aerostar  has  shipped 
362  of  these  piston  and  spring  kits. 
Based  on  these  figures,  the  cost 
referenced  above  would  be  reduced  by 
$34,752  (362  airplanesx$96)  from 
$1,242,500  to  $1,207,748. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between*  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  19;  9);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatidn  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-13-01,  Amendment 


39-8270  (57  FR  23135.  Jime  2, 1992), 
and  by  adding  a  new  airworthiness 
directive  to  read  as  follows: 

Aerostar  Aircraft  Corporation:  Docket  No. 
94-CE-04-AD.  Supersedes  AD  92-13-01, 
Amendment  39-8270. 

Applicability:  The  following  model 
and  serial  numbered  airplanes, 
certificated  in  any  category: 


Model 

•  PA-60-600  (Aerostar  600) - 

PA-60-600  (Aerostar  600) ~ 

•  PA-60-601  (Aerostar  601 ) 

PA-60-601  (Aerostar  601) - 

•  PA-60-601  P  (Aerostar  601 P) » 

PA-60-601  P  (Aerostar  601 P) - 

PA-60-602P  (Aerostar  602P) * 

PA-60-700P  (Aerostar  700P) j 

•=that  have  been  converted  to  Wiebel  nose  gear  systein  (Option  No.  199) 


Serial  Nos. 


60-0001-003  through  60-0608-7961195. 
60-0614-7961 196  through  60-0933-8164262. 
61-0001-004  through  60-0605-7962136. 
61-061 1-7962137  through  61-0880-8162157. 
61P-O157-O0rthrough  61 P-061 0-7963274. 
6 1P-061 2-7963275  through  6 lP-0859-8 163455. 
62P-0750-81 65001  through  60-8365021. 
60-8423001  through  60-8423025. 


Note  1:  The  manufacturing  and  ownership 
rights  of  the  affected  model  airplanes  were 
previously  owned  by  the  Piper  Aircraft 
Corporation,  but  these  rights  were  recently 
transferred  to  the  Aerostar  Aircraft 
Corporation. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  caused  by  frozen  moisture  in  the 
cylinder,  which  could  lead  to  nose  gear 
collapse  and  damage  to  the  airplane, 
accomplish  the  following:  (a)  Replace  the 
existing  NLG  drag  link  assembly,  P/N 
450563-1.  with  a  new  assembly  of  improved 
design,  P/N  450563-501.  in  accordance  with 
the  instructions  to  Aerostar  Kit  No.  045-001 
(Service  Kit  No.  SB60O-128),  Drawing  No. 
89414.  Rev.  N/C.  dated  December  28, 1993. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  whure 
the  requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  bv  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO).  1601  Lind 
Avenue,  SW.,  Renton,  Washington  98055- 
4056.  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  the  Aerostar 
Aircraft  Corporation,  Customer  Service 
Department.  South  360S  Davison  Boulevard. 
Spokane,  Washington  99204;  or  may  examine 
these  documents  at  the  FAA.  Central  Region, 


Oifire  of  the  Assistant  Chief  Counsel,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

(e)  This  amendment  supersedes  AD  92-13— 
01,  Amendment  39-8270. 

Issued  in  Kansas  Citv.  Missouri,  on  Marc;h 
28,  1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
IFR  Doc.  94-7788  Filed  3-31-94:  8:45  am) 

BILUNQ  CODE  491(>-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91  and  135 
DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Parts  1, 2,  3,  4,  5. 6,  and  7 

! 

[Docket  No.  27643;  Notice  No.  94-4] 

Overflights  of  Units  of  the  National 
Park  System 

AGENOES:  National  Park  Ser\ice  (NI'S), 
Intoriar  and  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Advance  Noticu  of  Proposed 
Rulemaking  (ANPR\f). 

SUMMARY:  This  documeHt  corrects  an 
error  to  an  ANPRM,  on  ■"Overflights  of 
Units  of  the  National  Park  System", 
which  was  published  on  Thursday, 
March  17, 1994  (59  FR  12740).  The 
notice  No.  is  incorrect. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Bennet,  Office  of  Chief  Counsel, 
AGC-600,  Federal  Aviation 
Administration,  800  hidependence 
Avenue,  SW,,  Washington.  DC  20591, 
telephone  (202)  267-3473,  or  Michael 
M.  Tieman,  Office  of  the  Solicitor, 
Department  of  the  Interior  (DOI),  18th 
and  C  Streets  NW.,  Washington,  DC 
20240.  telephone  (202)  208-7597. 
SUPPLEMENTARY  INFORMATION:  FR  DoC. 
94-6216,  which  was  published  on 
March  17, 1994,  (59  FR  12740),  in  the 
first  column,  in  the  Heading  next  to 
"Docket  No.  27643",  change  the  notice 
number  to  read  "94-5". 
Donald  P.  Byrne, 

Manager.  Regulations  Division.  Office  of  Chief 
Counsel. 

(FR  Doc.  94-7653  Filed  3-31-94;  8:45  am) 
BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee,  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
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of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  genera!  public  of 
their  opportunity  to  attend. 
DATES:  April  21-22;  1994  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  Marriott  Fair\'iew  Park, 
3111  Fairview  Park  Drive.  Falls  Church. 
VA  (703)  849-9400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck,  Office  of  the  Assistant  for 
Postsecondary  Education.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  S\V..  (room  4082.  ROB-3)', 
Washington.  DC  20202-5100. 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Serv^ice  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Guaranty  Agency  Reser%es  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965,  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66:20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648.  as 
amended;  5  U.S.C.  561).  The  advisory- 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  section  422  of  the  Higher 
Education  Act  of  1965.  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  1995- 
1996  (20  U.S.C.  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 

—Revisit  Section  628.410. 
— New  Regulation  Under  Section 
422(g)(1)(a). 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education. 
Room  4082.  ROB-3,  7th  and  D  Streets 
SVV.,  Washington,  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  March  28, 1994. 
David  A.  Longanecker, 

Assistant  Secretary.  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. 
IFR  Doc.  94-7736  Filed  3-31-94;  8:45  ami 
BILUNG  CODE  400ft^1-M 


34  CFR  Chapter  VI 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Direct  Student  Loan 

Regulations  Negotiated  Rulemaking 

Advisory  Committee,  Department  of 

Education. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisor)' 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  April  18-20,  1994  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  Marriott  Fairview  Park, 
3111  Fairview  Park  Drive,  Falls  Church. 
VA.  (703)  849-9400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck.  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education. 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.  (room  4082. 
ROB-3).  Washington.  DC  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  am  and  8  pm. 
Eastern  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  Act  of  1965.  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-€48.  as 
amended;  5  USC  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 
The  meeting  is  open  to  the  public. 
The  agenda  will  include  the  following 
items: 


—Review  and  Revise  Language  from 

March  Meeting  on  Subpart  B 

(Borrower  Provisions). 
— Revisit  Income  Contingent  Repayment 

Provisions. 
—Section  685.208  (Federal  Direct 

Consolidation  Loans). 
— Subpart  C  (Requirements,  Standards 

and  Payments  for  Direct  Loan 

Program  Schools). 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082.  ROB-3.  7th  and  D  Streets 
SW.,  Washington.  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  March  28.  1994 
David  A.  Longanecker. 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Department  of  Education. ' 
IFR  Doc.  94-7737  Filed  3-31-94:  8:45  am| 

BILUNG  CODE  4000-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59,  60.  64,  65,  70,  and  75 
RIN  3067-AC17 

National  Flood  Insurance  Program; 
Insurance  Coverage  and  Rates,  Criteria 
for  Land  Management,  Use, 
Identification,  and  Mapping  of  Flood 
Control  Restoration  Zones 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
establish  a  new  flood  insurance  rate 
zone  for  areas  designated  as  flood 
control  restoration  zones  on  National 
Flood  Insurance  Program  maps.  It 
would  also  establish  minimum 
floodplain  management  requirements 
and  would  provide  regulator)'  guidance 
for  implementing  statutory 
requirements,  including  procedures  to 
identify  and  map  areas  as  flood  control 
restoration  zones. 

The  intent  of  the  proposed  rule  is  to 
permit  communities  to  regulate 
development  through  minimum 
floodplain  management  requirements 
and  to  use  flood  insurance  rates 
appropriate  to  the  temporary  nature  of 
flood  hazards  during  the  period  when  a 
flood  protection  system  no  longer 
provides  100-year  flood  protection  until 
it  is  restored. 

DATES:  We  invite  comments,  which  we 
must  receive  on  or  before  May  16.  1994. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk.  Office  of  the 
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General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840.  Washington,  DC  20472.  (fax) 
(202) 646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Division  Director, 
Hazard  Identification  and  Risk 
Assessment  Division,  Mitigation 
Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
Washington,  DC  20472.  (202)  646-2717. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  establish  a  new 
flood  insurance  rate  zone.  Zone  AR.  for 
areas  designated  as  flood  control 
restoration  zones  on  National  Flood 
Insurance  Program  maps.  It  would 
establish  minimum  floodplain 
management  requirements  and  would 
provide  regulatory  guidance  for 
implementing  the  statutory 
requirements  of  section  928  of  Public 
Law  102-550.  42  U.S.C.  4014(f), 
including  procedures  for  identification 
and  mapping  of  areas  as  flood  control 
restoration  zones. 

Required  by  section  928  of  the 
Housing  and  Community  Development 
Act  of  1992.  42  U.S.C.  4014(f).  which 
amended  section  1307  of  the  National 
Flood  Insurance  Act  of  1968.  the  flood 
control  restoration  zone  would  be 
applied  to  areas  of  a  com.munity  affected 
by  the  decertification  of  a  Federal  flood 
protection  system  which  previously 
provided  100-year  or  greater  flood 
protection.  Where  that  level  of 
protection  is  in  the  process  of  being 
fully  restored,  this  proposed  rule  would 
apply  flood  insurance  rates  that  are 
appropriate  given  the  temporary'  nature 
of  the  flood  hazard  and  would  permit  a 
community  participating  in  the  National 
Flood  Insurance  Program  to  regulate 
development  in  affected  areas  by 
applying  minimum  floodplain 
management  requirements. 

Proposed  amendments  to  the  National 
Flood  Insurance  Program  criteria  for 
mapping  and  floodplain  management 
would  apply  where  (1)  Communities  are 
in  the  process  of  restoring  a  flood 
protection  system(s)  constructed  using 
Federal  funds,  (2)  FEMA  previously  had 
accredited  the  flood  protection 
system(s)  in  those  communities  as 
providing  100-year  frequency  flood 
protection  but  the  system(s)  no  longer 
does  so.  and  (3)  such  system(s)  has  been 
decertified  by  a  Federal  agfnr  y  having 
flood  protection  design  and 
constniction  responsibility. 

Under  current  procedures,  a 
determination  that  a  flood  protection 
system  no  longer  provides  100-year 
flood  protection  results  in  the  revision 
of  National  Flood  Insurance  Program 
maps  to  show  special  flood  hazard  areas 


and  to  establish  base  flood  elevations 
that  reflect  the  increased  flood  risk  in 
the  areas  previously  considered 
protected.  The  identification  of  new 
areas  of  special  flood  hazard  which 
were  previously  protected  requires 
floodplain  management  measures,  flood 
insurance  coverage  and  premium  rates 
that  reflect  the  increased  flood  risk. 

Where  the  community  is  restoring  a 
minimum  100-year  level  of  flood 
protection,  these  proposed  regulations 
would  provide  a  reasonable  restoration 
period  for  the  community  to  restore  the 
flood  protection  system  completely,  or 
to  achieve  adequate  progress  in  the 
completion  of  the  system  as  provided 
for  in  44  CFR  61.12  of  the  National 
Flood  Insurance  Program  regulations, 
before  the  floodplain  management 
requirements  of  44  CFR  60.3  (a)  through 
(d)  are  imposed.  The  proposed 
regulations  provide  that  during  the 
restoration  period.  National  Flood 
Insurance  Program  maps  for  a 
community  would  be  revised  to  identify 
the  true  potential  flood  risk.  Diuing  the 
restoration  period,  flood  insurance 
coverage  would  be  available  at 
statutorily  mandated  subsidized  rates 
even  though  there  is  an  increased  flood 
hazard.  Mandatory  insurance  purchase 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973  would  apply  in 
areas  designated  as  AR  Zones.  The 
proposed  regulations  would  also  require 
that  the  community  inform  permit 
applicants  of  the  implications  of  the  AR 
Zone  designation  and  whether  the 
applicant's  proposed  structure  would  be 
elevated  or  protected  to  or  above  the  AR 
base  flood  elevation. 

42  U.S.C.  4014(f)  requires  that  FEMA 
publish  regulations  to  implement  the 
law  an  or  before  October  28. 1994. 
These  proposed  regulations  are 
intended  to  recognize  the  community's 
efforts  to  restore  flood  protection  and  to 
address  the  temporary  nature  of  the 
increased  flooding  hazards  during  the 
restoration  period.  The  flood  control 
restoration  zone  designation  is 
temporary.  When  adequate  progress  has 
been  made  to  restore  the  system,  or  the 
system  is  restored  to  provide  100-year 
level  of  protection,  the  proposed  rule 
anticipates  that  the  community  will 
request  a  determination  based  on 
criteria  set  forth  in  44  CFR  61.12.  or  44 
CFR  65.10  of  the  National  Flood 
Lisuiance  Program  regulations,  as 
appropriate. 

The  Act  sets  three  criteria  by  which 
a  community  can  be  considered  to  be  in 
the  process  of  restoring  a  flood 
protection  system.  The  proposed 
regulations  elaborate  on  these  criteria 
and  would  establish  specific  procedures 
and  information  needed  for  the 


community's  application  for  designation 
of  a  flood  control  restoration  zone.  The 
information  would  include  a  schedule 
for  restoration  of  the  flood  protection 
system.  Failure  to  restore  the  flood 
protection  system  completely,  or  to 
achieve  adequate  progress  in  the 
completion  of  the  system  as  provided 
for  in  44  CFR  61.12  within  the 
restoration  period  provided  in  these 
proposed  regulations  would  result  in 
the  removal  of  the  flood  control 
restoration  zone  designation  and  a 
redesignation  of  those  areas  as  areas  of 
special  flood  hazard  (Zone  A,  Zone  Al- 
30,  AE.  AH,  and  AO)  subject  to  the 
applicable  floodplain  management 
requirements,  insurance  coverage,  and 
rates  for  those  zones. 

The  proposed  rule  would  apply  only 
to  flood  control  restoration  zones  in 
riverine  floodplains.  It  would  not  apply 
to  restoration  of  flood  protection 
systems  in  coastal  high  hazard  areas. 

The  proposed  rule  would  amend  44 
CFR  59  to  add  the  definition  of  a 
"developed  area,"  and  would  amend  44 
CFR  60  to  add  a  new  paragraph  to 
provide  floodplain  management 
regulations  for  flood  control  restoration 
areas  and  other  conforming  changes. 
The  proposed  rule  would  also  amend  44 
CFR  Part  65  to  add  a  new  section  that 
would  establish  the  policy  and 
procedures  for  remapping  areas 
presently  shown  on  flood  insurance  rate 
maps  (FIRMs)  as  having  100-year 
protection  when  new  evidence  indicates 
that  this  level  of  protection  no  longer 
exists.  Finally,  the  proposed  rule  would 
amend  portions  of  44  CFR  Parts  59,  64, 
66,  70,  and  75  to  add  references  to  flood 
control  restoration  zones  (Zones  AR, 
AR/Al-30.  AR/AE,  AR/AO.  AR/AH, 
AR/A)  at  appropriate  locations  in  the 
listings  of  flood  insurance  zones. 

Definition  of  "Developed  Area" 

Developed  areas,  as  defined  in  the 
proposed  rule  at  44  CFR  59.1, 
paragraphs  (a)(1)  and  (a)(3),  would  be 
those  areas  generally  recognized  as 
"urbanized,"  that  is,  they  would  consist 
generally  of  the  urban  core  and 
surrounding  areas  having  an  urban 
density,  and  would  not  include  less 
developed  or  undeveloped  areas,  or 
areas  primarily  used  for  agriculture. 

44  CFR  59.11a)(2)  would  address  those 
isolated  areas  beyond  the  urban  core 
which  are  deemed  urbanized  because 
the  land  is  primarily  in  commercial  or 
industrial  uses.  Under  paragraph  (a)(2), 
the  developed  area  would  be  contained 
within  the  boundary  of  a  single  parcel, 
tract,  or  lot. 

44  CFR  59.1(b)  would  address  those 
urban  fringe  areas  which,  because  of 
their  relationship  to  surrounding 
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d."!Vi;!oned  areas,  should  be  c.nnsidered 
"infill  site"  areas.  For  purposes  of  this 
proposed  rule,  an  "infill  sitv"  is  a 
dovnloped  arfa.  44  CFR  59.1(c)  would 
addross  "vested  rights"  u.idor  the  Act. 
and  uould  PstcVolish  critt  na  for 
determining  a  dr  vil'iped  area  thai  is 
planned,  permitted,  and  when' 
conslructiun  is  i.iidenv.HV  and 
infrastructure  and  structures  are  Lein^ 
built.  Paragraph  (( )  v.-ouid  recognize 
ureas  as  "d(!'.  elopo..]"  whe,'-e  the 
invcsLment  in  the  land  <  nd 
uif'-astnicture  i.s  subst-int',il  a.-.d 
development  is  ■)nderw-_a. 

Tr.e  proposed  r«'3ulat:ous  ivould 
runend  44  Q"R  '0.2  If,.)  '.•>  r.-fer  to  new 
44C.FK6')  .1(0- 

Mappir.s  and  lden'ifH:ation  of  Hood 
Coniro!  Restoration  Zones-Zont  .^R 

r.idera  n"\v  44  C;i"R  (,-.=,  ;4,  tin 
,.roposed  rule  v.ould  establish 
procedures  for  m;;ppin;4  fi  jod  rnntroi 
fes!r.r;it'.on  zi  ^nes.  '1  he  fLii''  ai-o  would 
>'st>ibu  -yh  eligibility  roquirenieuts  for 
being  in  the  process  of  re'N.hng  ine 
Hood  control  structure  urd.Ttiie  .'\ct. 
'l"lni  frst  tv.'o  criteria  required  b%  'he  .Act 
are  re.'r.iively  cle^i-.  thu'i;,.  that  the  H-^od 
!)rt,;.  cticn  system  be  dcfmod  restorable 
t;y  u  Federal  ag-'ccv.  find  that  ;h" 
n  stisrhtion  is  Sf.hei.hiled  to  be  rom.pleted 
•'ithin  a  desiiin'^lt-d  i';;'e  period 
n  H:-'t;.-i',ed  by  the  comnuinitv  and 
F  LM.-\.  The  prcpnsr-il  rule  w'o^ld 
•  s«  ibh.ih  J  mii.vinium  'i-y.AT  restoratinn 
p'Tirid  durine  w.'hit;h  eligible 
i'Cin:ni'..;:;ti(  s  wnald  l;e  required  i.i 
i'estor*'  the  flot;-*^.  protection  svftem 
t.'>/np'ettly  to  prv)vitle  a  minunum  100- 
vfar  '■  'si !  oi  prclecti.'-n  or  'o  nvet  die 
requ;!-en)ents  of  44  CFR  61.12  of  the 
NatioTihl  Flo')d  insurance  Pro'/im 
r(  guh'.t^ons. 

The--e  proprtsed  regulations  would 
epply  nationaiiv  and,  there.''or  ■.  would 
recognize  that  the  Corps  of  Engine'^rs 
and  other  Federal  agenci-s  may  he 
uivolved  in  th^^tfeign  and  ccnstmction 
of  flood  protection  systems.  Thus,  these 
proposed  regulations  would  e.\tond 
flood  conL'o!  restorauon  zone  eligibility 
to  communities  in  which  the  fiood 
prote<:t;on  systems  were  decertified  bv 
the  Corps  of  Engineers  and  any  other 
Federal  agency  having  design  or 
construction  resj)onsibili*y. 

The  proposed  rule  i.^  desicn^il  to  he 
consistent  with  the  related  AO^I  Zone 
designation  whicii  rnay  apply  in  certain 
areas  where  adequate  progvcss  has  bi  en 
achieved  in  the  completion  ol  a  Federal 
flood  protection  system  as  authorized  hv 
42  U.S.C.  4014(e).' Existing  FEM.A 
regulations.  44  CFR  61.12.  limit  A99 
Zone  designation  to  communities  that 
have  made  adequate  progress  on  the 
construction  of  a  flood  protection 


systi'm  involving  Federal  funds.  To 
ensure  consistency  vvidi  FEMA  rules 
regarding  A99  Zone  designations,  this 
proposed  rule  would  limit  eligibilitv  for 
flood  c  nntrol  restoration  .'one 
designation  to  com.nuuuiies  where 
construction  and  restoration  of  a  fiocd 
protection  system  is  a  Federally  funded 
project  and  the  existing  flood  protection 
system  was  conrtructed  witii  Federal 
hmds  and  has  b-ren  decertified  by  a 
l'(^der;d  agf^ncy  responsible  for  flood 
protection  design  or  construction. 

The  third  ehgibility  criterion  reouircd 
in  the  Act  was  lhi:t  the  decertified  "fix.d 
protection  system  still  provide  a 
ininirnam  i^ve!  (jf  flood  p.-ofeciion  to 
the  con^m;:n>v.  FEMA  proposes  that  a 
flood  praecion  system  that  provides 
pr' ittxtit'n  against  a  3.j-year  or  lander 
hood  repre'^t-nts  ;i  r:;inin;i.m  levelof 
•  proteclion  (iuring  the  rfsjorhiicn  period. 
0;i  average,  it  is  estimated  tihat 
I  'instni.-^tion  whirh  has  taken  place  in 
the  flo'idplain  prior  to  the  est-iblishine'.it 
of  base  flood  elevations  hv  the  .Notional 
Flood  Insurance  P'.igratn  tns  been  h'ult 
a'  .iliovit  tJne  35-40  veer  Hood  elevdion 
levrl.  These  structures  are  typically 
elig'ble  to  obt.-in  flood  insurance 
core-age  a!  a  subsidized  rdte.  The  Act 
has  specified  ihot  the  s.'nie  subsulizi-d 
rale  be  applied  to  struc  tures  'ik  at.^d  in 
a-eas  designated  a.i  AR  Zones.  Thus,  by 
requiring  that  the  dccertifipd  system 
firovide  a  minimum  3.':-y.-i.r  Itvf-l  ct 
pio:>'c!ion.  tlie  Nptior.cii  Flood  Insurance 
IVog'am  assiimes  an  equivale-it  ceg.e*.- 
ct  risk  in  insuring  structures  in  AR 
/.ones  f.s  it  assumes,  on  average,  in 
insuring  o(her  structures  wiiich  were 
built  betore  base  florid  f^'cv.itior.s  were 
estdliiished. 

The  proposed  regulations  '.voLud 
n-qui.-e  a  c(;!i;muii!  y  to  submit  its 
proposed  designcLion  of  developed 
areas  to  FEMA  for  apprfr>  rtl  in  tt  "^ 
cnmmunity's  application.  FL"\!.^  mu>t 
determine  thai  community  designations 
are  consistent  with  the  dtfinition  in  the 
proposed  rule  at  44  CFR  59.1.  if  there 
is  an  inadequate  submission  of  an 
official  map  or  a  legal  description,  the 
Director  shall  notify  the  comn. unity. 
i  LMA  encourages  conimunities  to 
coordinate  with  FL'M.A  on  designation 
of  developed  areas  before  the 
community  adopts  an  yCficial  map  or  a 
legal  description  of  dcy.loped  areas 
within  the  proposed  d^igudted  tlood 
control  restoration  zone.  The  oroposod 
regulations  would  provide  tiiat  FEMA 
not  designate  flood  control  restoration 
zones  on  the  effective  flood  insurance 
rate  map  until  all  eligibility  criteria  and 
application  procedures  have  been  met. 
The  proposed  regulations  also  would 
require  a  community  to  designate  and 
adopt  either  an  official  community  map 


or  a  legal  description  of  thos*-  ariias 
wiihin  the  designated  flood  control 
restoration  zone  (Zones  AR.  AR/Al-30 
AR./AE,  ARy  AH.  AR/.^O  or  AR/A) 
which  are  developed  an-as  proposed  to 
be  defined  at  44  CFR  59.1.  The 
community  map  or  legal  desc  ription 
would  remain  in  effect  as  adopted 
initii^liy  in  areas  which,  arc  designated 
as  flood  control  restoration  z-'-nes. 
roinmunities  would  not  be  allowed  to 
modify  the  map  or  legal  description  to 
rede.sigr.ate  developed  areas  .shile  Lhe 
flood  cuntr.Tl  resioration  zone 
ri"s;gnaiion  rem.iined  in  c.'fe,,i.. 

Proposed  44  CFR  b3.i4  aI>o  provides 
for  a  "dual"  flood  insurance  nte  zone 
that  r^vo^nizes  that  certain  aro.-.s. 
dehneuted  as  flood  cont.'ol  r-<^;  ).M»ion 
zones,  would  experience  residual 
flooding  after  the  fl  3od  pmiection 
system  is  completely  restored  due  I.) 
f.oc.ding  from  other  flooding  sour.-es 
tha'  the  flood  protection  system  does 


not  conti.in  Tb.is  prono;.td  r  ile 


ild 


establish   "dual'  f.-od  in^-urauce  zones, 
known  as  Zon.-s  .AR'.A1-;iO.  AR-'.\E. 
AR/.\U.  AR/.AC).  c-r  AR'A.  Th-s"  -(in,.!" 
zones  would  imply  spec  'r.\ 
ion.>:(ierytioi:s  for  ilcodplain 
n:anagemenf  reqi;iremen's  ;;nd  for  flood 
insi.rn;ice  rntos. 

Floodpiain  Man^gf-ncent  and  Lard  l\e 
Rtquiremenls  in  a  fiot>d  Control 
Restoration  Zone 

FEMA  proposes  to  applv  b.i.se  flood 
elndtions  caused  bv  itie  failui-j  of  the 
flood  protection  .system  in  undeveloped 
i'reas  where  ihe  fl  lod  depth  is  gre.iter 
than  five  feet.  In  Hi  velop-jd  a.-ras  the 
elev.i'ion  of  new  construilio.n  could  not 
be  required  to  exceed  3  feet  above  the 
highest  adjacent  gr,ide.  Under  this 
proposed  rule  flooripl.iin  mpuagernent 
requirements  of  the  Na';onal  Flood 
In.,uranre  Program  would  not  be 
.ipplied  to  substantial  improvements  of 
existing  structures  located  in  an  AR 
Zone.  However,  in  "dual"  zone  areas, 
structures  that  are  substantially 
improved  must  be  elevated  (for 
n'sidential  or  non  residential  buildings) 
Cir  floodproofed  (for  non-residentiai 
buildings  only)  to  the  underlying  AE. 
.AO,  AH,  or  A  zone  ba.se  flood  elevation 
due  to  the  residual  flood  hazard  that 
will  continue  to  exist  af'er  the  flood 
j'rot.'ction  system  has  been  completely 
restored  and  the  AR  Zone  designation 
has  b(^n  removed. 

Specifically,  the  floodpiain 
management  requirem.ents  seek  to 
accommodate  the  needs  of  developed 
areas  while  providing  a  higher  level  of 
protection  in  undeveloped  areas.  This 
balance  is  appropriate  where  restoration 
of  a  project  to  100-year  or  greater  level 
of  protection  is  feasible;  where  the 
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project  will  be  completed  within  a 
specified  time;  and  where  at  least  a  35- 
year  level  of  protection  is  still  afforded 
by  the  decertified  system. 

As  part  of  the  development  of 
floodplain  management  regulations, 
FEMA  recognized  that  once  a  flood 
control  restoration  zone  is  desi;:;nated, 
areas  that  were  previously  desi^uiated  as 
a  B,  C,  or  X  Zone  may  become  an  AR 
Zone.  Areas  that  were  previously 
designated  Zone  A,  A  •  -30,  AE.  AH.  or 
AO  may  become  a  duai  zone  consisting 
of  AR;'Al-30.  AR/AE,  A;<.'AH,  AR/AO. 
or  AR/A.  In  the  dual  zc'v  :  itua'.ion. 
when  the  flood  control  ra:;'.uration  zone 
designation  is  removed,  a  rasidual  flood 
risk  still  exists;  henc''    '  ?.  proposed 
regulation'j  take  into  r.onsideration  the 
underlying  special  food  hazard  area 
designation  with  base  flood  elevalions 
which  would  remain  in  effect  once  the 
fljod  control  project  is  com.pieted. 

The  proposed  rule  would  ainenci  44 
CFR  60.3  by  adding  a  new  paragraph  (0- 
Section  60.3(0(1)  refers  to  «i  60.3  (c!{1 ) 
through  (14)  and  {d)(l)  through  (41  since 
the  community  will  generally  ha\e 
01  ser  flood  hazard  areas.  In  addition. 
d(  velopment  within  a  flood  control 
rr  ^oration  zone  will  have  to  meet  the 
g»  "leral  floodplain  management 
pi  rformance  standards  for  new 
C(  nstruction  contained  in  these 
Si  bsections.  No  additional  construction 
si  iidards  need  be  established. 


Section  60.3(f)(2)  requL-es  the 
community  to  designate  and  adopt 
either  an  official  map  or  a  legal 
description  of  those  areas  within  Zone 
AR,  ARyAl-30,  AR/AE,  AR/AH.  ARVAO 
or  ARy.'\  that  are  designali'd  developed 
areas. 

Section  60.3(f)(3)  throrgh  (6) 
establishes  the  ele\atinn  tliat  must  be 
used  for  applying  the  floodplain 
n;a'i:igenieut  requirements.  Basically, 
the  applicable  elevation.  ;':e  AR  base 
flood  elevation,  the  und;  •lying  A,  AE, 
Al-30,  AH.  AO  base  uuch!  elevation,  or 
the  eievation  that  is  3  fpct  ..bove  highest 
ad);i-je!"!l  grade  must  be  d  -^^  rrnined  first 
depending  on  the  location  of  the 
structure.  Using  this  elexa'itJii,  the 
communit\'  must  require  ti.^  standards 
in  §bC.3ic)(l)  through  (14). 

There  are  no  elevati<in  req'iirements 
in  Zone  AR  for  substantial 
iniprov'ernents  to  existing  structures. 
Huw.'\  er,  in  paragraph  (11(6),  all 
suDstantia!  iniprove;nents  to  existing 
st:-uit'arGs  must  be  elevated  to  at  least 
the  underlying  (AE,  Al-30.  AH.  AO) 
base  flood  elevation.  Figure  1  is  a 
diagrani  showing  the  diicision-making 
proci:ss  for  dcle.-inining  National  Flood 
I.';suranre  Pn^graia  ritjuirenionts  in 
Zori*-s  AR.  AR'Ai-2Q,  .AR.  AE.  AR/AH, 
AR/AO.  and  AR,'A. 

Also,  the  regulations  under  §  60.3(f) 
are  likeiv  to  be  far  less  coinplicated 
when  applied  to  iiuiividual 


JMI 


communities  since  communities  may 
not  be  subject  to  all  of  the  conditions  in 
§  60.3(0(3)  to  (6).  For  example,  a 
community  may  be  entirely  developed 
and  have  no  underlying  AE,  AO,  AH,  or 
A  zones.  In  this  example,  the 
community  would  be  subject  only  to 
one  of  the  conditions. 

Finally,  §60.3(0(7)  requires  the 
community  to  notify  the  permit 
applicant  whether  the  structure  will  be 
elevated  or  protected  to,  or  above,  the 
base  flood  elevation  determined  for  the 
flood  control  restoration  zone  (ARbase 
flood  elevation).  This  provision  is 
intended  to  ensure  that  the  permit 
applicant  is  fully  aware  uf  the  risk  of 
flooding  if  the  structure  is  not  elevated 
to  the  AR  base  fiood  elevation. 

The  proposed  ride  would  also  amend 
44  CFR  60.2(a)  to  add  two  references  to 
the  new  §60.3(0- 

The  criteria  established  in  this 
proposed  rule  are  the  minimum 
standards  for  the  adoption  of  floodplain 
management  regulations  within  those 
areas  designated  as  a  flood  control 
restoration  zone  (Zone  AR,  AR/Al-30, 
AR/AE,  AR/AH.  AR/AO  or  AR/A).  Any 
community  may  exceed  the  minimum 
standards  by  adopting  more  restrictive 
requirements. 
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Flood  Insurance  Requirements  in  Flood 
Control  Restoration  Zones 

The  propKJsed  rule  would  establish  a 
new  nood  control  restoration  zone  for 
flood  insurance  rating  purposes  by 
including  references  to  the  Zone  AR, 
AR/Al-30.  AR/AE.  AR/AH.  AR/AO.  or 
AR/A  at  pertinent  locations  in  44  CFR 
parts  59,  64,  70.  and  75,  relating  to 
insurance  coverage  and  premiums. 

Structures  located  in  areas  designated 
as  flood  control  restoration  zones  (AR 
Zones)  on  Flood  Insurance  Rate  Maps 
are  subject  to  the  mandatory  insurance 
purchase  requirements  of  the  National 
Flood  Insurance  Program.  The  Act 
specified  that  insurance  be  made 
available  to  structures  located  in  flood 
control  restoration  zones  at  premium 
rates  which  do  not  exceed  those 
applicable  to  pre-FIRM  construction 
located  in  a  special  flood  hazard  area. 

Structures  that  are  not  built  in 
compliance  with  minimum  National 
Flood  Insurance  Program  floodplain 
management  requirements  would  be 
rated  using  actuarial  rates  based  on  the 
lowest  floor  relationship  to  the  AR  Zone 
base  flood  elevation. 

For  as  long  as  the  AR  Zone  is 
designated,  structures  built  prior  to  the 
effective  date  of  the  original  flood 
insurance  rate  map  will  be  eligible  for 
insurance  at  the  lower  of  the  applicable 
pre-FIRM  rate  or  the  AE  Zone  actuarial 
rate  based  on  the  lowest  floor 
relationship  to  the  AR  Zone  base  flood 
elevation,  and  the  grandfathering  rules 
and  provisions  of  the  National  Flood 
Insurance  Program  will  apply.  Pre-FIRM 
buildings  are  to  be  iasured  as  follows: 

(1)  A  pre-FIRM  building  that  is 
currently  in  an  area  designated  as  Zone 
B,  C,  or  X  will  continue  to  be  rated 
using  the  pre-FIRM  rate  for  that  zohh,  as 
long  as  coverage  is  continuous.  After  a 
lapse  in  coverage,  the  building  will  be 
rated  as  described  below  in  paragraph 
(4). 

(2)  A  pre-FIRM  building  that  is 
currently  in  an  AE  Zone  will  conticue 
to  be  rated  using  the  AE  Zone  pre-FIRM 
rate.  Coverage  does  not  have  to  be 
continuous. 

(3)  A  pre-FIRM  building  that  is 
currently  in  an  AE  Zone  and  is  elevated 
to  or  above  the  AE  Zone  base  flood 
elevation  can  continue  to  be  rated  using 
that  elevation  difference  rate  as  long  as 
coverage  is  continuous.  After  a  lapse  in 
coverage,  the  building  will  be  rated  as 
described  below  in  paragraph  (4). 

(4)  A  pre-FIRM  building  that  is 
insured  after  the  AR  Zone  is  designated 
can  be  insured  at  the  lower  of  the  AF. 
Zone  pre-FIRM  rale  or  the  AE  Zone 
actuarial  rate  based  on  the  lowest  floor 
relationship  to  the  AR  Zone  base  flood 
elevation. 


For  as  long  as  the  AR  Zone  is 
designated,  post-FIRM  buildings  (those 
built  on  or  after  the  effective  date  of  the 
original  flood  insurance  rate  map),  are 
to  be  insured  as  follows  and  the 
grandfathering  rules  and  provisions  of 
the  National  Flood  Insurance  Program 
are  applicable: 

(1)  A  post-FIRM  building  that  is  built 
in  compliance  with  National  Flood 
Insurance  Program  floodplain 
management  requirements  can  be 
insured  at  the  lowest  of  the  post-FIRM 
rate  applicable  to  the  zone  in  which  the 
structure  was  built,  the  pre-FIRM  AE 
Zone  rate,  or  the  AE  Zone  actuarial  rate 
based  on  the  lowest  floor  relationship  to 
the  AR  Zone  base  flood  elevation. 

(2)  A  post-FIRM  building  that  is  built 
prior  to  the  designation  of  AR  Zones 
and  which  is  not  built  in  compliance 
with  National  Flood  Insurance  Program 
floodplain  management  requirements  is 
to  be  rated  using  the  AE  Zone  actuarial 
rate  based  on  the  lowest  floor 
relationship  to  the  AE  Zone  base  flood 
elevation  in  effect  at  the  time  of  policy 
issuance,  provided  that  coverage  is 
continuous. 

(3)  A  building  which  is  built  while 
the  AR  Zone  is  in  effect  that  is  not  built 
in  compliance  with  National  Flood 
Insurance  Program  floodplain 
management  requirements  is  to  be  rated 
using  the  AE  Zone  actuarial  rate  based 
on  the  lowest  floor  relationship  to  the 
AR  Zone  base  flood  elevation.  This  can 
produce  an  extremely  high  rate. 

National  Environmental  Policy  Act 

FEMA  has  detennined,  based  upon  an 
environmental  assessment,  that  this  rule 
will  not  have  a  significant  impact  upon 
the  quality  of  the  human  environment. 
As  a  result,  an  Environmental  Impact 
Statement  will  not  be  prepared.  A 
finding  of  no  significant  impact  is 
included  in  the  formal  docket  file  and 
is  available  for  public  inspection  and 
copying  at  the  Rules  Docket  Clerk, 
Office  of  the  Gt:nernl  Counsel,  Federal 
Emergency  Manngf;ment  Agency.  500  C 
Street,  S\V.,  Washington.  DC  20472. 

Regulator>'  Flexibility  Act 

The  Director  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory-  Flexibility  Act  because  the 
proposed  flood  control  restoration  zone 
is  required  by  statute,  42  U.S.C.  4014(0. 
and  is  required  to  enhance  and  maintain 
community  eligibility  in  the  National 
Flood  Insurance  Program  during  the 
period  needed  to  restore  flood 
protec  tion  systems  to  provide  a 
minimum  lOO-year  level  of  protection 
required  for  accreditation  on  National 
Flood   nsurance  Program  maps.  A 


regulatory  flexibility  analysis  has  not 
been  prepared. 

Paperwork  Reduction  Act 

FEMA  has  determined  that  this 
proposed  rule  does  not  contain  a 
collection  of  information  as  described  in 
section  3504(h)  of  the  Paperwork 
Reduction  Act. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

Promulgation  of  this  proposed  rule  is 
required  by  statute,  42  U.S.C.  4014(f). 
which  also  specifies  the  regulatory 
approach  taken  in  the  proposed  rule.  To 
the  extent  possible  under  the  statutory 
requirements  of  42  U.S.C.  4014(0.  this 
proposed  rule  adheres  to  the  principles 
of  regulation  as  set  forth  in  this 
Executive  Order. 

List  of  Subjects  in  44  CFR  Parts  59, 60, 

64,  65,  70,  and  75 

Administrative  practice  and 
procedm-e.  Flood  insurance,  Flood 
plains.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  parts  59.  60,  64. 

65,  70,  and  75  are  proposed  to  be 
amended  as  follows: 

PART  59— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  59  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Rforganization  Plan  No.  3  of  1978,  3  CFR, 
1976  Q)mp.,  p.  329;  E.O.  12127,  3  CFR,  1979 
Comp.,  p.  376. 

§59.1    [Amended] 

2.  Section  59.1  is  proposed  to  be 
amended  as  follows: 

A.  The  definition  of  "Area  of  sha!lo\y 
flooding"  is  proposed  to  be  revised  to 
read  as  follows:' 

§59.1    Definitions. 

*         •         *         *         * 

Area  of  shallow  flooding  means  a 
designated  AG,  AH.  AR/AO,  AR/AH.  or 
VO  zone  on  a  community's  Flood 
Insurance  Rate  Map  (FIRM)  with  a  one 
percent  or  greater  annual  chance  of 
flooding  to  an  average  depth  of  one  to 
three  feet  where  a  clearly  defined 
channel  does  not  exist,  where  the  path 
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of  flooding  is  unpredictable,  and  where 
velocity  flow  may  be  evident.  Such 
flooding  is  characterized  by  ponding  or 
sheet  flow. 

«        •        •         •        * 

B.  The  definition  of  "Area  of  Special 
Flood  Hazard"  is  proposed  to  be  revised 
to  read  as  follows: 

§59.1    Definitions. 

•  *         *         *         • 

Area  of  special  flood  hazard  is  the 
land  in  the  flood  plain  within  a 
community  subject  to  a  one  percent  or 
greater  chance  of  flooding  in  any  given 
year.  The  area  may  be  designated  as 
Zone  A  on  the  FHDM.  After  detailed 
ratemaking  has  been  completed  in 
preparation  for  publication  of  the  nood 
insurance  rate  map,  Zone  A  usually  is 
refined  into  Zones  .\.  AO,  AH,  .M-30, 
AE,  A99.  AR.  AR/Al-.IO,  ARyAE.  AR/ 
AO.  AR/AH,  AR/A,  VO,  or  Vl-30,  VE. 
or  V.  For  purposes  of  these  regulations. 
the  term  "special  flood  hazard  area 
(SFR.^)"  is  synonymous  in  meaning 
with  the  phrase  "area  of  special  flood 
hazard". 

•  «         •         •         « 

C.  The  definition  of  "Special  Hazard 
Area"  is  proposed  to  be  revised  to  read 
as  follows: 

§59.1     Definitions. 

•  •         •         •         * 

Special  hazard  area  means  an  area 
having  special  flood,  mudslide  (i.e., 
mudflow),  and/or  flood-related  erosion 
hazards,  and  shown  on  a  Flood  Hazard 
Boundary  Map  or  Flood  Insurance  Rate 
Map  as  Zone  A,  AO,  Al-30.  AE.  AK. 
AR/Al-30,  AR;aE.  AR/AO,  AR/AH. 
AR/A.  A99.  AH,  VO.  Vl-30*  VE.  V. 
orE. 

D.  A  new  definition,  "developed 
area."  is  proposed  to  be  added  after 
"Deductible"  and  before 
"Development"  to  read  as  follows: 

§59.1    Definitions. 

***** 

Developed  area  means  an  area  of  a 
community  that  is: 

(a)  A  primarily  urbanized,  built-up 
area  that  is  a  minimum  of  20  contiguous 
acres,  has  basic  urban  infrastructure. 
Including  roads,  utilities, 
communications,  and  public  facilities, 
to  sustain  industrial,  residential,  and 
commercial  activities,  and 

(1)  Within  which  75  percent  or  more 
of  the  parcels,  tracts,  or  lots  contain 
commercial,  industrial,  or  residential 
structures  or  uses;  or 

(2)  Is  a  single  parcel,  tract,  or  lot  in 
which  75  percent  of  the  area  contains 
existing  commercial  or  industrial 
structures  or  uses;  or 

(3)  Is  a  subdivision  developed  at  a 
density  of  at  least  two  residential 
structures  pei  acre  within  which  75 


percent  or  more  of  the  lots  contain 
e.xisting  residential  structures  at  the 
time  designation  is  adopted. 

(b)  An  undeveloped  single  parcel, 
tract,  or  lot  of  less  than  20  acres  that  is 
contiguous  on  at  least  three  sides  to 
areas  meeting  the  criteria  of  paragraph 
(a)  at  the  time  the  designation  is 
adopted. 

(c)  A  subdivision  that  is  a  minimum 
of  20  contiguous  acres  meeting  the 
density  criteria  in  paragraph  (n)(3)  that 
has  obtained  all  necessary  government 
approvals,  provided  that  the  actual  start 
of  construction  of  residential  structures 
has  occurred  on  at  least  10  percent  of 
the  lots  at  the  time  the  designation  is 
adopted  and  construction  is  underway. 
»         •         *         •         • 

3.  Section  59.24(a)  is  proposed  to  be 
revi.sed  to  read  as  follows: 

§  59.24    Suspension  of  community 
eligibility. 

(a)  A  com.munity  eligible  for  the  sale 
of  flood  insurance  shall  be  subject  to 
suspension  from  the  Program  for  failing 
to  submit  copies  of  adequate  flood  plain 
management  regulations  meeting  the 
minimum  requirements  of  paragraph 
(b),  (c),  (d).  (e)or(f)of§60.3or 
paragraph  (b)  of  §60.4  or  §60.5.  within 
six  months  from  the  date  the  Director 
provides  the  data  upon  which  the  flood 
plain  regulations  for  the  applicable 
paragraph  shall  be  based.  Where  there 
has  not  been  any  submission  bv  the 
community,  the  Director  shall  notify  the 
community  that  90  days  remain  in  the 
six  month  period  in  order  to  submit 
adequate  flood  plain  management 
regulations.  Where  there  has  been  an 
inadequate  submission,  the  Director 
shall  notif>'  the  community  of  the 
specific  deficiencies  in  its  submitted 
flood  plain  management  regulations  and 
inform  the  community  of  the  amount  of 
time  remaining  within  the  six  month 
period.  If,  subsequently,  copies  of 
adequate  flood  plain  management 
regulations  are  not  received  by  the 
Director,  he  shall,  no  later  than  30  days 
before  the  expiration  of  the  original  six 
month  period,  provide  written  notice  to 
the  community  and  to  the  state  and 
assure  publication  in  the  Federal 
Register  under  part  64  of  this 
subchapter,  of  the  community's  loss  of 
eligibility  for  the  sale  of  flood  insurance, 
such  suspension  to  become  effective 
upon  the  expiration  of  the  six  month 
period.  Should  the  community  remedy 
the  defect  and  the  Director  receive 
copies  of  adequate  flood  plain 
management  regulations  within  the 
notice  period,  the  suspension  notice 
shall  be  rescinded  by  the  Director.  If  the 
Director  receives  notice  from  the  State 
that  it  has  enacted  adequate  flood  plain 
management  regulations  for  the 


community  within  the  notice  period, 
the  suspension  notice  shall  be  rescinded 
by  the  Director.  The  community's 
eligibility  shall  remain  terminated  after 
.suspension  until  copies  of  adequate 
flood  plain  management  regulations 
have  been  received  and  approved  by  the 
Director. 
***** 

PART  60— CRITERIA  FOR  LAND 
MANAGEMENT  AND  USE 

4.  The  authority  citation  for  part  60  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  L'.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFK. 
1978  Comp.,  p.  329:  E.O  l.il27,  3  CFR.  1979 
Comp..  p.  376. 

5.  Section  60.2(a)  is  proposed  to  be 
revised  to  read  as  follows: 

§B0.2    Minimum  compliance  with  flood 
plain  management  criteria. 

(a)  A  flood-prone  communitv 
applying  for  flood  insurance  eligibility 
shall  meet  the  standards  of  §  60.3(a)  in 
order  to  become  eligible  if  a  FHBM  has 
not  been  issued  for  the  community  at 
the  time  of  application.  Thereafter,  the 
community  will  be  given  a  period  of  six 
months  from  the  date  the  Director 
provides  the  data  set  forth  in  §  60.3(b)."' 
(c).  (d).  (e)  or  (f).  in  which  to  meet  the 
requirements  of  the  applicable 
paragraph.  If  a  community  has  received 
a  FHBM.  but  has  not  yet  applied  for 
Program  eligibility,  the  community  shall 
apply  for  eligibility  directly  under  the 
standards  set  forth  in  §  60.3(b). 
Thereafter,  the  community  will  be  given 
a  period  of  six  months  from  the  date  the 
Director  provides  the  data  set  forth  in 
§60.3  (c),  (d),  (e)  or  (f)  in  which  to  meet 
the  requirements  of  the  applicable 
paragraph. 
***** 

6.  Section  60.3(0  is  proposed  to  be 
added  to  read  as  follows: 

§  60.3    Flood  plain  management  criteria  for 
flood-prone  areas. 

***** 

(f)  When  the  Director  has  provided  a 
notice  of  final  base  flood  elevations 
within  Zones  Al-30  or  AE  on  the 
community's  Flood  Insurance  Rate  Map. 
and,  if  appropriate,  has  designated  AH 
zones,  AQ  zones,  A99  zones,  and  A 
zones  on  the  community's  Flood 
Insurance  Rate  Map,  and  has  identified 
flood  protection  restoration  areas  by 
designating  Zones  AR,  AR/Al-30,  AR/ 
AE,  AR/AH.  AR/AO.  or  AR/A.  the 
community  shall: 

(1)  Meet  the  requirements  of 
paragraphs  (c)(1)  through  (14)  and  (d)(1) 
through  (4)  of  this  section;  and 

(2)  Adopt  the  official  map  or  legal 
description  of  those  areas  within  Zones 
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AR.  AR/Al-30.  AR/AE,  AR/AH,  AR/A. 
or  AR/AO  that  are  designated  developed 
areas  as  defined  in  §59.1  in  accordance 
with  the  eligibility  procedures  under 
§65.14. 

(3)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR  that 
are  designated  as  developed  areas  and 
in  other  areas  within  Zone  AR  where 
the  AR  flood  depth  is  five  feet  or  less, 

(i)  Determine  the  lower  of  either  the 
AR  base  flood  elevation  or  the  elevation 
that  is  3  feet  above  highest  adjacent 
grade,  and 

(ii)  Using  this  elevation,  require  the 
standards  of  paragraphs  (c)(1)  through 
(14). 

(4)  For  all  new  construction  of 
structures  in  those  areas  within  Zone 
AR  that  are  not  designated  as  developed 
areas  where  the  AR  flood  depth  is 
greater  than  5  feet, 

(i)  Determine  the  AR  base  flood 
elevation,  and 

(ii)  Using  that  elevation  require  the 
standards  of  paragraphs  (c)(1)  through 
(14). 

(5)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR/Al- 
30,  AR/AE,  AR/AH,  AR/AO,  and  AR/A. 

(i)  Determine  the  applicable  elevation 
for  Zone  AR  from  paragraphs  (fK3)  and 
(4)  of  this  section, 

(ii)  Determine  the  base  flood  elevation 
or  flood  depth  for  the  underlying  Al- 
30,  AE.  AH,  AO  and  A  Zone,  and 

(iii)  Using  the  higher  elevation  from 
paragraphs  (0(5)(i)  and  (ii)  of  this 
section  require  the  standards  of 
paragraphs  (c)(1)  through  (14)  of  this 
section. 

(6)  For  all  substantial  improvements 
to  existing  construction  within  Zones 
AR/Al-30.  AR/AE,  ARJAH.  AR/AO. 
and  AR/A, 

(i)  Determine  the  Al-30  or  AE,  AH. 
AO,  or  A  Zone  base  flood  elevation,  and 

(ii)  Using  this  elevation  apply  the 
requirements  of  paragraphs  (c)(1) 
through  (c)(14)  of  this  section. 

(7)  Notify  the  permit  applicant  that 
the  area  has  been  designated  as  an  AR, 
AR/Al-30,  AR/AE.  AR/AH.  AR/AO,  or 
AR/A  Zone  and  whether  the  structure 
will  be  elevated  or  protected  to  or  above 
the  AR  base  flood  elevation. 

PART  64— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

7.  The  authority  citation  for  part  64  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CKR, 
1978  Comp..  p.  329;  E.O.  12127,  3  CFR.  1979 
Comp.,  p.  376. 

8.  Section  64.3  is  proposed  to  be 
amended  as  follows:  An  "AR"  entry  is 


added  in  the  chart  in  §  64.3(a)(1)  after 
the  "AH"  entry  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§  64.3    Flood  Insurance  Maps, 
(a)"  •   • 
(1)«   •   • 

AR Area  o(  special  flood  hazard  that  re- 
sults from  the  decertincation  of  a 
previously  accredited  flood  protec- 
tion system  that  is  determined  to  be 
in  the  process  of  being  restored  to 
provide  a  100-year  or  greater  level  of 
flood  protectio.i. 

•  i  •  •  • 

(b)  Notice  of  the  issuance  of  new  or 
revised  FHBMs  or  Flood  Insurance  Rate 
Maps  is  given  in  part  65  of  this 
subchapter.  The  mandatory  purchase  of 
insurance  is  required  within  designated 
Zones  A,  Al-30,  AE,  A99,  AO,  AH,  AR, 
AR/Al-30.  AR/AE,  AR/AO,  AR/AH, 
AR/A,  Vl-30,  VE,  V,  VO,  M,  and  E. 


PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

9.  The  authority  citation  for  part  65  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  3  CFR,  1979 
Comp..  p.  376. 

§65.14    [Redesignated  as §65.1 5] 

10.  Part  65  is  proposed  to  be  amended 
by  redesignating  §65.14  as  §65.15. 

11.  Part  65  is  proposed  to  be  amended 
by  adding  a  new  §  65.14  to  read  as 
follows:  J 

§65.14    RemaM)lng  of  areas  for  whlcK 
local  Hood  protection  systems  np  lon^r 
provide  100-yfar  flood  protection. 

(a)  General.  (1)  This  section  describes 
the  procedures  to  follow  and  the  t>^es 
of  information  FEMA  requires  to 
desigjiate  flood  control  restoration 
zones.  A  community  may  be  eligible  to 
apply  for  this  zone  designation  if  the 
Director  determines  that  it  is  engaged  in 
the  process  of  restoring  a  flood 
protection  system  that  was: 

(i)  Constructed  using  Federal  funds, 

(ii)  Recognized  as  providing  100-year 
flood  protection  on  the  community's 
effective  Flood  Insurance  Rate  Map,  and 

(iii)  Decertified  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction. 

(2)  Where  the  Director  determines  that 
a  community  is  in  the  process  of 
restoring  its  flood  protection  system  to 
provide  100-year  minimum  flood 
protaction,  a  Flood  Insurance  Rate  Map 
will  be  prepared  that  designates  the 
temporary  flood  hazard  areas  as  a  flood 
control  restoration  zone  (Zone  AR). 


Existing  Special  Flood  Hazard  Areas 
shown  on  the  community's  effective 
Flood  Insurance  Rate  Map  that  are 
further  inundated  by  Zone  AR  flooding 
shall  be  designated  as  a  "dual"  flood 
insurance  rate  zonfe.  Zone  AR/AE  or  AR/ 
AH  with  Zone  AR  base  flood  elevations, 
and  AE  or  AH  with  base  flood 
elevations  and  Zone  AR/AO  with  Zone 
AR  base  flood  elevations  and  Zone  AO 
with  flood  depths,  or  Zone  AR/A  with 
Zone  AR  base  flood  elevations  and  Zone 
A  without  base  flood  elevations. 

(b)  Limitations.  A  community  may 
have  a  flood  control  restoration  zone 
designation  only  once  for  the  purposes 
of  restoring  a  given  flood  protection 
system  and  must  complete  restoration  of 
the  system  or  meet  the  requirements  of 
44  CFR  61.12  within  a  specified  period, 
not  to  exceed  five  (5)  years  from  the  date 
of  submittal  of  the  community's 
application  for  designation  of  a  flood 
control  restoration  zone.  The 
community  may  not  extend  this  period. 
The  information  specified  in  this 
section  must  be  supplied  to  FEMA  by 
the  community  as  part  of  its  request  for 
designation  of  a  flood  control 
restoration  zone. 

(c)  Exclusions.  The  provisions  of  these 
regulations  do  not  apply  in  a  coastal 
high  hazard  area  as  defined  in  44  CFR 
59.1,  including  areas  that  would  be 
subject  to  coastal  high  hazards  as  a 
result  of  the  decertification  of  a  flood 
protection  system  shown  on  the 
community's  effective  Flood  Insurance 
Rate  Map  (FIRM)  as  providing  100-year 
protection. 

(d)  Effective  date  for  risk  premium 
rates.  The  effective  date  for  any  risk 
premium  rates  established  for  Zone  AR 
shall  be  the  effective  date  of  the  revised 
Flood  Insurance  Rate  Map  showing  AR 
Zone  designations. 

(e)  Application  and  submittal 
requirements  for  designation  of  a  Flood 
Control  Restoration  Zone.  A  community 
must  submit  a  WTitten  request  to  the 
Director,  signed  by  the  commimity's 
Chief  Executive  Officer,  for  a  flood  plain 
designation  of  a  flood  control 
restoration  zone.  The  request  must 
include  a  legislative  action  by  the 
community  requesting  the  designation. 
The  Director  will  not  initiate  any  action 
to  designate  flood  control  restoration 
zones  without  receipt  of  the  forma) 
request  from  the  community  that 
complies  with  all  requirements  of  this 
section.  The  Director  reserves  the  right 
to  request  additional  information  from 
the  community  to  support  or  further 
document  the  community's  formal 
request  for  designation  of  a  flood  control 
restoration  zone,  if  deemed  necessary. 
At  a  minimum,  each  request  must 
include  the  following: 


\ 
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(1)  A  statement  whether,  to  the  best  of 
the  knowledge  of  the  community's  Chief 
Executive  Officer,  the  flood  protection 
system  is  currently  the  subject  matter  of 
litigation  before  any  Federal,  State  or 
local  court  or  administrative  agency, 
and  if  so,  the  purpose  of  that  Htigation: 

(2)  A  statement  whether  the 
community  has  previously  requested  a 
determination  with  respect  to  the  same 
subject  matter  from  the  Director,  and  if 
so.  a  statement  that  details  the 
disposition  of  such  previous  request; 

(3)  A  statement  from  the  community 
and  certification  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction  that  the  existing  flood 
control  system  shown  on  the  effective 
Flood  Insurance  Rate  Map  was  built 
using  Federal  funds,  that  it  no  longer 
provides  100-year  flood  protection,  but 
that  it  continues  to  provide  at  least  a  35- 
year  level  of  protection; 

(4)  A  statement  identifying  the  local 
project  sponsor  responsible  for 
restoration  of  the  flood  protection 
system  to  the  100-year  or  greater  level 
of  flood  protection; 

(5)  A  copy  of  d  feasibility  study, 
performed  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction  in  consultation  with  the 
local  project  sponsor,  which  deems  that 
the  flood  protection  system  is  restorable 
to  a  100-year  or  greater  level  of  flood 
protection; 

(6)  A  joint  statement  from  the  Federal 
agency  responsible  for  flood  protection 
design  or  construction  involved  in 
restoration  of  the  flood  protection 
system  and  the  local  project  sponsor 
certifying  that  the  design  and 
construction  of  the  flood  control  system 
involves  Federal  funds,  and  that  the 
restoration  of  the  flood  protection 
system  will  provide  100-year  or  greater 
flood  protection. 

(7)  A  restoration  plan  to  return  the 
system  to  a  100-year  or  greater  level  of 
protection.  At  a  minimum,  this  plan 
must: 

(i)  List  all  important  project  elements, 
such  as  acquisition  of  permits, 
approvals,  and  contracts  and 
construction  sche^les  of  planned 
features;  ^ 

(ill  Identify  anticipated  start  and 
completion  dates  for  each  element,  as 
well  as  significant  milestones  and  dates; 

(iii)  Identify  the  date  on  which  "as 
built"  drawings  and  certification  for  the 
completed  restoration  project  will  be 
submitted.  This  date  must  provide  for  a 
restoration  period  not  to  exceed  five  (5) 
years  from  the  date  of  submittal  of  the 
community's  application  for  designation 
of  a  flood  control  restoration  zone,  or; 

(iv)  Identify  the  date  on  which  the 
commiinity  will  submit  a  request  for  a 


finding  of  adequate  progress  that  meets 
all  requirements  of  §  61.12.  This  date 
may  not  exceed  five  (5)  years  from  the 
date  of  submittal  of  the  community's 
application  for  designation  of  a  flood 
control  restoration  zone; 

(8)  An  official  map  of  the  community 
or  legal  description,  with  supporting 
documentation,  that  the  community  will 
adopt  as  part  of  its  floodplain 
management  measures,  which 
designates  developed  areas  as  defined  in 
§  59.1  and  as  further  defined  in  §  60.3(f). 

(f)  Review  and  response  by  the 
Director.  The  review  and  response  by 
the  Director  shall  be  in  accordance  with 
procedures  specified  in  §65.9. 

(g)  Requirements  for  maintaining 
designation  of  a  flood  control 
restoration  zone.  During  the  restoration 
period,  the  com.munity  and  the  cost- 
sharing  Federal  agency  must  certify 
annually  to  the  FEMA  Regional  Office 
having  jurisdiction  that  the  restoration 
will  be  completed  in  accordance  with 
the  restoration  plan  within  the  time 
period  specified  by  the  plan.  In 
addition,  the  community  and  the 
Federal  agency  will  update  the 
restoration  plan  and  will  identify  any 
permitting  or  construction  problems 
that  will  delay  the  project  completion 
from  the  restoration  plan  previously 
submitted  to  the  Director.  The  FEMA 
Regional  Office  having  jurisdiction  will 
make  an  annual  assessment  and 
recommendation  to  the  Director  as  to 
the  viab.lity  of  the  restoration  plan  and 
will  conduct  periodic  on-site 
inspections  of  the  flood  protection 
system  under  restoration. 

(h)  Critnria  for  removing  flood  control 
restoration  zone  designation  due  to 
adequate  progress  or  complete 
restoration  of  the  flood  protection 
system.  At  .iny  time  during  the 
restoration  period,  the  community  may 
provide  written  evidence  of  certification 
from  a  Federal  agency  having  flood 
protection  des'ign  or  construction 
responsibility  that  the  necessary 
improvements  have  been  completed  and 
that  the  system  has  been  restored  to 
provide  a  minimu-n  100-year  level  of 
protection,  or  may  submit  a  request  for 
a  finding  of  adequate  progress  that 
meets  all  requirements  of  §61.12.  If  the 
Director  determines  that  adequate 
progress  has  been  made,  FEMA  will 
revise  the  zone  designation  from  a  flood 
control  restoration  zone  designation  to 
Zone  A99.  After  the  improvements  have 
been  completed  and  certified  by  a 
Federal  agency  as  providing  a  minimum 
100-year  level  of  protection,  FEMA  will 
revise  the  Flood  Insurance  Rate  Map  to 
reflect  the  completed  flood  control 
system. 


(i)  Criteria  for  removing  flood  control 
restoration  zone  designation  due  to  non- 
compliance with  the  restoration 
schedule  or  as  a  result  of  a  finding  that 
satisfactory  progress  is  not  being  made 
to  complete  the  restoration.  At  any  time 
during  the  restoration  period,  should 
the  Director  determine  that  satisfactory 
progress  is  not  being  made  to  restore 
complete  flood  protection  by  the  flood 
protection  system  in  accordance  with 
the  restoration  plan,  or  that  there  is 
sufficient  cause  to  find  that  the 
restoration  will  not  be  completed  in 
accordance  with  the  time-frame 
specified  in  the  restoration  plan,  the 
Director  shall  notify  the  community  and 
the  responsible  Federal  agency  of  that 
determination.  Based  on  the  Director's 
determination,  the  Director  shall  revise 
the  Flood  Insurance  Rate  Map,  removing 
the  flood  control  restoration  zone 
designations  and  redesignating  those 
areas  as  Zone  Al-30.  AE,  AH,  AO,  or  A. 

PART  70— PROCEDURE  FOR  MAP 
CORRECTION 

12.  The  authority  citation  for  part  70 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  US  C.  4001  et  seq.: 
Reorganization  Plan  .No.  3  of  1978.  3  CFR, 
1978  Comp  .  p.  329:  E  O.  12127.  3  CFR.  1979 
Comp..  p.  376. 

13.  Sertio.i  70.1  is  proposed  to  be        J\ 
revised  to  read  as  follows:  "t 

4 

§70.1    Purpose  of  part. 

The  purpose  of  this  part  is  to  provide 
an  administrative  procedure  whereby 
the  Director  wiil  review  the  scientific  or 
technical  submissions  of  an  owner  or 
lessee  of  property  who  believes  his 
property  has  been  inadvertently 
included  in  designated  A.  AO.  Al-30. 
AE,  AH.  AGq.  AR.  AR/Al-30.  AR/AE, 
AR/AO.  .\KjM].  AR;a,  VO.  Vl-30.  VE. 
and  V  Zones,  as  a  result  of  the 
transposition  of  the  curvilinear  line  to 
either  street  or  to  other  readily 
identlHiible  features.  The  necessity  for 
this  part  is  due  in  part  to  the  technical 
difficulty  of  accurately  delineating  the 
curvilinear  line  on  either  a  Flood 
Hazard  Boundarv'  .Map  or  Flood 
Insurance  Rate  Map.  These  procedures 
shall  not  apply  when  there  has  been  any 
alteration  of  topography  since  the 
effective  date  of  the  first  National  Flood 
Insurance  Program  mr,)  (i.e..  Flood 
Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map)  showing  the 
property  within  an  area  of  special  flood 
hazard.  Appeals  in  such  circumstances 
are  subject  to  the  provisions  of  part  65 
of  this  subchapter. 

14.  Section  70.3(a)  is  proposed  to  be 
revised  to  read  as  follows: 
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§  7a3    Right  to  submit  technical 
Intonnation. 

(a)  Any  owner  or  lessee  of  property 
(applicant)  who  believes  his  property 
has  been  inadvertently  included  in  a 
designated  A,  AO.  Al-30,  AE.  AH.  A99. 
AR.  AR/Al-30.  AR/AE.  ARyAO.  AR/ 
AH,  AR/A.  VO,  Vl-30,  VE,  and  V  Zones 
on  a  Flood  Hazard  Boundary  Map  or  a 
Flood  Insurance  Rate  Map.  may  submit 
scientific  or  technical  information  to  the 
Director  for  the  Director's  review. 

•  •        •        •        • 

15.  Paragraphs  (a)  and  (b)  of  §  70.4  are 
proposed  to  be  revised  to  read  as 
follows: 

§  70.4    Review  by  the  Director. 

(a)  The  property  is  within  a 
designated  A,  AO.  Al-30.  AE.  AH,  A99. 
AR.  AR/Al-SO.  AR/AE,  AR/AO.  AR/ 
AH.  AR/A.  VO,  Vl-30,  VE.  or  V  Zone, 
and  shall  set  forth  the  basis  of  such 
determination;  or 

(b)  The  property  should  not  be 
included  within  a  designated  A,  AO, 
Al-30.  AE.  AH,  A99.  AR.  AR/Al-SO, 
AR/AE,  AR/AO.  AR/AH,  AR/A,  VO. 
Vl-30,  VE,  or  V  Zone  and  that  the  Flood 
Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map  will  be  modified 
accordingly;  or 

•  •        *        *        * 

16.  Paragraph  (c)  of  section  70.5  is 
proposed  to  be  revised  to  read  as 
follows: 

§  70.5    Letter  of  Map  Amendment. 

***** 

(c)  The  identification  of  the  property 
to  be  excluded  from  a  designated  A,  AO, 
Al-30,  AE.  AH.  A99,  AR,  AR/Al-30. 
AR/AE.  AR/AO.  AR/AH.  AR/A.  VO, 
Vl-30,  VE,  or  V  Zone. 

PART  75— EXEMPTION  OF  STATE- 
OWNED  PROPERTIES  UNDER  SELF- 
INSURANCE  PLAN 

17.  The  authority  citation  for  part  75 
is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  4001  et  seq  ; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127.  3  CFR,  1979 
Comp.,  p.  376. 

18.  Section  75.1  is  proposed  to  bo 
revised  to  read  as  follows; 

§75.1    Purpose  o(  part 

The  purpose  of  this  part  is  to  establish 
standards  with  respect  to  the  Director's 
determinations  that  a  State's  plan  of 
self-insiirance  is  adequate  and 
satisfactory  for  the  purposes  of 
exempting  such  State,  under  the 
provisions  of  section  102(c)  of  the  Act, 
from  the  requirement  of  purchasing 
flood  insurance  coverage  for  State- 


owned  structures  and  their  contents  in 
areas  Identified  by  the  Director  as  A, 
AO.  AH,  Al-30,  AE.  AR.  AR/Al-30, 
AR/AE,  AR/AO,  AR/AH,  AR/A,  A99.  M. 
V.  VQ,  Vl-30.  VE.  and  E  Zones,  in 
which  the  sale  of  insurance  has  been 
made  available,  and  to  establish  the 
procedures  by  which  a  State  may 
request  exemption  under  section  102(c;). 

19.  Section  75.10  is  proposed  to  be 
revisad  to  read  as  follows: 

§75.10    Applicability. 

A  State  shall  be  exempt  from  the 
requirement  to  purchase  flood  insurance 
in  respect  to  State-owned  structures 
and.  where  applicable,  their  contents 
located  or  to  be  located  in  areas 
identified  by  the  Director  as  A.  AO.  AH, 
Al-30.  AE,  AR,  AR/Al-30,  AR/AE.  AR/ 
AO.  AR/AH,  AR/A,  A9g,  M,  V,  VO,  Vl- 
30,  VE,  and  E  Zones,  and  in  which  the 
sale  of  flood  insurance  has  been  made 
available  under  the  National  Flood 
Insurance  Act  of  1968,  as  amended, 
provided  that  the  State  has  established 
a  plan  of  self-insurance  determined  by 
the  Director  to  equal  or  exceed  the 
standards  set  forth  in  this  subpart. 

20.  Paragraphs  (a)(4),  (a)(5),  and  (a)(7) 
of  section  75.11  are  proposed  to  be 
revised  to  read  as  follows: 

§75.11    Standards. 

(a)-   *   * 

(4)  Consist  of  a  self-insurance  fund 
and 'or  a  commercial  policy  of  insurance 
or  reinsurance  for  which  provision  is 
made  in  statute  or  regulation  and  which 
is  funded  by  periodic  premiums  or 
charges  allocated  for  state-owned 
structures  and  their  contents  in  areas 
identified  by  the  Director  as  A,  AO,  AH. 
Al-30.  AE.  AR.  AR/Al-30,  AR/AE.  AR/ 
AO.  AR/AH.  AR/A,  A99,  M,  V.  VO.  Vl- 
30.  X'E.  avA  E  Zones.  The  person  or 
persons  responsible  for  such  self- 
insurar.ce  fund  shall  report  on  its  status 
to  the  chief  executive  authority  of  the 
Stata.  or  to  the  legislature,  or  both,  not 
less  frequently  than  annually.  The  loss 
experience  shall  be  sbovra  for  each 
calendar  or  fiscal  year  from  inception  to 
current  date  based  upon  loss  and  loss 
adjustment  expense  incurred  during 
each  separate  calendar  or  fiscal  year 
compared  to  the  premiums  or  charges 
for  each  of  the  respective  calendar  or 
fiscal  vears.  Such  incurred  losses  shall 
be  reported  in  aggregate  by  cause  of  loss 
under  a  loss  coding  system  adequate,  as 
a  minimum,  to  identify  and  isolate  loss 
caused  by  flood,  mudslide  (i.e., 
mudflow)  or  flood-related  erosion.  The 
Director  may,  subject  to  the 
requirements  of  paragraph  (a)(5)  of  this 
section,  accept  and  approve  in  Ueu  of, 
and  as  the  reasonable  equivalent  of  the 
self-insurance  fimd,  an  enforceable 


commitment  of  funds  by  the  State,  the 
enforceability  of  which  shall  be  certified 
to  by  the  State's  Attorney  General,  or 
other  principal  legal  officer.  Such  funds, 
or  enforceable  commitment  of  funds  in 
amounts  not  less  than  the  limits  of 
coverage  which  would  be  applicable 
under  Standard  Flood  Insurance 
Pohcies,  shall  be  used  by  the  State  for 
the  repair  or  restoration  of  State-owned 
structures  and  their  contents  damaged 
as  a  result  of  flood-related  losses 
occurring  in  areas  identified  by  the 
Director  as  A,  AO,  AH,  Al-30,  AE.  AR, 
AR/Al-30,  AR/AE.  AR/AO,  AR/AH, 
AR/A,  A99.  M.  V.  VO.  Vl-30.  VE.  and 
E  Zones. 

(5)  Provide  for  the  maintaining  and 
updating  by  a  designated  State  official 
or  agency  not  less  frequently  than 
annually  of  an  inventory  of  all  State- 
owned  structures  and  their  contents 
within  A.  AO.  AH,  Al-30,  AE,  AR.  AR/ 
Al-30,  AR/AE,  AR/AO,  AR/AH,  AR/A, 
A99,  M.  V,  VO,  Vl-30,  VE,  and  E  zones. 
The  inventory  shall: 

(i)  Include  the  location  of  individual 
structures; 

(ii)  Include  an  estimate  of  the  current 
replacement  costs  of  such  structures  and 
their  contents,  or  of  their  current 
economic  value;  and 

(iii)  Include  an  estimate  of  the 
anticipated  annual  loss  due  to  flood 
damage. 
***** 

(7)  Include,  pursuant  to  §  60.12  of  this 
subchapter,  a  certified  copy  of  the  flood 
plain  management  regulations  setting 
forth  standards  for  State-owned 
properties  within  A,  AO,  AH,  Al-30, 
AE.  AR.  AR/Al-30.  AR/AE.  AR/AO. 
AR'AH.  AR/A.  A99.  M.  V.  VO,  Vl-30, 
VE,  and  E  Zones. 
***** 

21.  Paragraph  (c)  of  section  75.13  is 
proposed  to  be  revised  to  read  as 
follows: 

§  75.13    Review  by  the  Director. 

***** 

(c)  Upon  determining  that  the  State's 
plan  of  self-insurance  equals  or  exceeds 
the  standards  set  forth  in  §  75.11  of  this 
subpart,  the  Director  shall  certify  that 
the  State  is  e.xempt  from  the 
requirement  for  the  purchase  of  flood 
insurance  for  State-owned  structures 
and  their  contents  located  or  to  be 
located  in  areas  identified  by  the 
Director  as  A.  AO,  AH,  Al-30,  >^E.  AR, 
AR/Al-30,  AR/AE,  AR/AO,  AR/AH, 
AR/A.  A99.  M.  V.  VO.  Vl-30,  VE,  and 
E  Zones.  Such  exemption,  however,  is 
in  all  cases  provisional.  The  Director 
shall  review  the  plan  for  continued 
comphance  with  the  criteria  set  forth  in 
this  part  and  may  request  updated 
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documentation  for  the  purpose  of  such 
review.  If  the  plan  is  found  to  be 
inadequate  and  is  not  corrected  within 
ninety  days  from  the  date  that  such 
inadequacies  were  identified,  the 
Director  may  revoke  his  certification. 

Dated;  March  28, 1994. 
James  L.  Witt, 
Director. 
[FR  Doc.  94-7839  Fikd  3-31-94;  8.45  am] 

BILUNG  CODE  e71«-e3-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wfldftfe 
and  Plants;  90-Day  Finding  on  a 
Petition  To  Remove  the  Mexican 
Spotted  Owl  From  the  List  of 
Endangered  and  Threatened  WHdIife 

agency:  Fish  and  Wildiife  Service. 
Interior. 

ACnow:  Notice  of  petition  finding. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  remove  the 
Mexican  spotted  owl  (Strix  occidentalis 
lucida]  from  the  List  of  Endangered  and 
Threatened  Wildhfe.  The  Service  has 
detennined  that  the  petition  did  not 
present  substantial  scientific  or 
commercial  information  indicating  that 
delisting  the  Mexican  spotted  owl  may 
be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  March  25, 1994. 
ADDRESSES:  Liformation,  comments,  or 
questions  concerning  the  petitioned 
action  may  be  sulmiitted  to  the  Listing 
Coordinator.  Southwest  Region,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103; 
or  the  Field  Supervisor.  Suite  D,  3530 
Pan  American  Highway  NE, 
AJbuquerque.  New  Mexico  87107.  The 
petition,  finding,  supporting  data,  and 
comments  vrill  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  latter 
address. 

FOR  FURTHER  rNf  ORMATJON  CONTACT: 
Steve  Spangle,  Listing  Coordinator,  at 
the  above  Regional  Office  address  (505/ 
766-3972). 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  December  22. 1989.  the  Service 
received  a  petition  (listing  petition)  to 
list  the  MexicBn  spotted  owl  {Strix 
occidentalis  lucida)  (MSO)  tmder  the 
Endangered  SfMcies  Act  of  1973.  as 


amended (16  U.S.C  1531  et seq]  (Act). 
The  Service  pubtished  a  proposed  rule 
to  list  the  subspecies  as  threatened  on 
November  4, 1991  (56  FR  56344) 
(proposed  rule).  The  MSO  was  listed  as 
a  threatened  species  effective  April  15, 
1993  (58  FR  14248)  (final  rule).  The 
primary  reasons  cited  for  conferring 
threatened  status  on  the  subspecies 
included  the  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range  and 
•    the  inadequacy  of  existing  regulatory 
mechanisms.  Secondary  factors 
included  the  potential  for  catastrophic 
wildfire  and  potential  competition  and/ 
or  predation  by  other  raptors,  including 
the  great  homed  owl  {Bubo  virginianus) 
and  red-tailed  hawk  {Buteo 
jamaicensis]. 

On  August  16.  1993,  the  Service 
received  a  petition  (delisting  petition) 
from  the  Coalition  of  Arizona/New 
Mexico  Counties  for  Stable  Economic 
Growth  (delisting  petitioners)  to  remove 
the  MSO  from  the  List  of  Endangered 
and  Threatened  Wildlife  (delist). 
Section  4(b)(3)(A)  of  the  Act  requires 
that  the  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register. 

This  finding  is  based  on  various 
documents,  including  the  final  rule,  the 
delisting  petition,  and  published  and 
unpublished  reports.  All  of  these 
documents  are  on  file  in  the  Service's 
Southwest  Regional  Office  and/or  the 
New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

The  delisting  petitioners  presented  21 
issues  that  they  believed  supported 
delistmg  the  MSO;  tkose  issues,  as 
presented  In  the  petition,  are  addressed 
below.  (The  issues  were  numbered  1-20 
in  the  delisting  petition,  but  two  issues 
received  number  9.  Those  issues  are 
addressed  as  9a  and  9b  below.) 

Issue  J:  The  listing  of  the  MSO  has 
created  "de  facto"  critical  habitat 
throughout  much  of  a  five-state  region. 

Response:  ^Critical  habitat"  consists 
of  areas  legally  described  and 
designated  through  a  formal  ruJeroaking 
procea*.  The  Service  has  not  yet 
designated  critical  habitat  for  the  MSO. 
The  Service's  hsting  and  recovery 
actions,  including  section  7 
consultation,  bava  in  no  way  implied 
the  existence  of  MSO  critical  habitat. 


Issue  2:  The  Service  believes  that 
MSOs  are  exciusively  associated  with 
old-growth. 

Response:  The  Service  has 
acknowledged  that  the  owl  uses  a 
vjffiety  of  habitat  types,  including  oW 
growth,  but  also  second  growth  that 
provides  complex  habitat  characteristics 
such  as  multiple  canopy  layers, 
moderate  to  high  canopy  closure,  large 
trees,  and  abundant  dead  and  downed 
woody  material. 

Issue  3:  No  information  in  the 
administrative  record  for  the  Usting  of 
the  MSO  supports  the  theory  that 
hogging,  increased  predation,  or  lack  of 
adequate  regulation  threatens  the  owl. 
In  fact,  the  overly  restrictive  nature  of 
MSO  managem^t  precludes 
management  of  forests  to  reduce  fuel 
loads  and  maintain  healthy  ecos>'stems. 
Response:  There  have  been  extensive 
surveys  of  capable  habitat  (i.e.,  habitat 
thought  to  be  formerly  suitable  but,  due 
to  natural  or  anthropogenic  causes,  no 
longer  considered  suitable)  adjacent  to 
habitat  identified  as  suitable.  When 
owls  are  located  at  nest  or  roost  sites,  it 
is  almost  always  in  suitable  habitat. 
Thele  are  records  of  owls  foraging  in 
recently  harvested  areas  when  these 
areas  occur  near  suitable  habitat.  There 
have  also  been  instances  where  owls 
have  disappeared  from  areas  following 
timber  harvest  (Larry  Henson,  Region  3 
Forest  Service,  in  litt.  1993).  The  Service 
beUeves  that  there  is  adequate  evidence 
that  even-age  management  produces 
conditions  that  will  not  support  owls 
over  the  long  term. 

The  Service  has  not  maintained  that 
owls  caimot  survive  in  forests  that  have 
experienced  timber  harvest.  Much  of  the 
forest  land  in  New  Mexico  and  Arizona 
was  extensively  railroad-logged  in  the 
first  decades  of  the  twentieth  century. 
Some  of  these  areas,  particularly  in 
Lincoln  National  Forest,  now  support 
owls.  Many  railroad-logged  areas  in  the 
Gila,  Cibola,  Santa  Fe,  Coconino,  and 
Kaibab  national  forests,  however,  still 
do  not  support  MSOs.  It  appears  that  in 
areas  where  productivity  is  high, 
suitable  conditions  can  be  restored  bi 
less  than  100  yem,  even  when  the 
treatments  were  severe.  Other  areas, 
which  have  been  selectively  logged, 
have  probably  been  continuously 
occupied  by  owls.  The  Service  accepts 
that  some  harvest  in  second  growth  may 
hasten  tbe  return  of  suitable  habitat 
conditiofis.  The  Service  does  not  know 
the  extent  to  which  currently  occupied 
habitat  can  be  altered  without  adverse 
effects  on  the  owl.  The  practice  of  even- 
age  Rtanageroent  called  for  in  Region  3 
Forest  Management  Plans  has  resulted 
in  owls  disappearing  from  previously 
occupied  territories  without  subsequent 
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return.  The  Forest  Service  is  currently 
revising  its  Forest  Management  Plans; 
however,  the  revised  guidelines  have 
not  yet  been  formally  adopted. 

Service  concern  that  forest 
fragmentation  will  increase  predation  by 
red-tailed  hawks  and  great  homed  owls 
is  based  on  the  knowledge  that  these 
species  prefer  more  open  habitats.  As 
the  owl's  habitat  opens  up  under 
harvest,  more  great  homed  owls  and 
rod-tailed  hawks  are  expected  to  occur 
closer  to  MSOs.  The  closer  proximity 
may  result  in  a  higher  rate  of  predation. 

The  Service  disagrees  that 
management  for  the  MSO  will  lead  to 
increased  fire  risk  and  unhealthy 
forests.  The  Service  has  recognized  the 
need  for  active  management  in  order  to 
reduce  fuel  loading  in  some  areas  where 
past  Sre  suppression  has  created 
unnaturally  dense  stands  and  high  fuel 
loads. 

Issue  4;  The  Service  failed  to 
approprittely  solicit  public  and  local 
government  participation,  which  would 
have  provided  information  to  preclude 
listing,  and  failed  to  notify  private 
individuals  or  organizations  known  to 
be  affected  by  the  proposed  listing, 
counties  in  which  the  owl  occurs,  and 
the  Republic  of  Mexico,  of  the  proposal 
to  list  the  subspecies.  The  delisting 
petitioners  further  claim  that  the  public 
hearings  to  solicit  public  comment  were 
inadequate. 

Response:  The  Service  went  well 
beyond  all  statutory  requirements  in 
soliciting  and  considering  public 
comments  prior  to  publication  of  the 
final  mle.  The  Service  opened  a  second 
comment  period  in  addition  to  the 
initial  120-day  comment  period, 
although  only  a  single  60-day  comment 
period  was  required.  The  Service  held  6 
public  hearings  (3  in  New  Mexico,  2  in 
Arizona,  and  1  in  Utah)  throughout  the 
range  of  the  owl.  which  were  attended 
by  approximately  883  people.  Of  those. 
142  people  provided  oral  or  written 
comments.  Although  no  hearings  were 
held  in  Colorado  or  Texas,  hearings 
nearby  in  Alamogordo  and  Santa  Fe, 
New  Mexico;  Cedar  City,  Utah;  and 
Flagstaff.  Arizona,  were  attended  by 
individuals  from  neighboring  states. 
People  in  Colorado  and  Texas  also  had 
ample  opportxmity  to  provide  written 
testimony,  which  is  considered  equally 
with  oral  testimony.  Furthermore,  it  is 
doubtful  that  substantive  information 
from  those  two  states  that  was  not 
considered  in  the  listing  decision  exists. 

Newspaper  notices  inviting  public 
comment  were  published  for  each 
comment  period  as  follows — 20  notices 
in  Arizona.  5  in  New  Mexico.  3  in  Utah, 
and  2  in  Colorado.  In  addition,  more 
than  400  letters  were  sent  to  interested 


individuals,  county  governments,  and 
relevant  government  agencies  (including 
the  Mexican  Government,  via  the  U.S. 
Embassy)  following  publication  of  the 
proposed  rule.  Comments  were  received 
from  1.707  agencies,  public  officials, 
private  organizations,  companies,  and 
individuals.  The  Service  believes  that 
the  opportunities  for  public  input  were 
adequate. 

Issue  5:  No  formal  communication 
was  made  to  the  Mexican  Government; 
little  or  no  information  is  available  on 
the  MSO  in  Mexico;  and  no 
scientifically  conclusive  statement  can 
be  made  about  its  occurrence  in  that 
country.  This  is  contrary  to  the 
requirement  that  the  best  scientific  and 
commercial  information  be  used  in  the 
listing  process  (section  4(b)(1)(A)  of  the 
Act  and  50  CFR  424.14(b)). 

Response:  The  Service  invited  the 
Mexican  Government  to  comment  on 
the  owl's  status  during  the  status 
review,  in  a  letter  transmitted  by  the 
U.S,  Embassy  in  Laredo,  Texas.  The 
Mexican  Government  responded  by 
letter  expressing  concern  for  the  species 
in  Mexico.  The  Service  solicited 
comments  on  the  proposed  rule  from 
the  Mexican  Government  via  the  U.S. 
Embassy.  The  Mexican  Government  was 
similarly  notified  of  publication  of  the 
final  mle.  The  Service  agrees  that  little 
information  is  available  on  the  status  of 
the  owl  in  Mexico.  Nevertheless,  the 
Service  believes  that  the  best  scientific 
and  commercial  information  available 
was  used  in  making  a  determination  to 
list  the  MSO.  Communications  between 
the  Service  and  Mexican  officials  have 
continued  during  the  recovery  planning 
process,  and  a  Mexican  representative 
has  been  appointed  to  the  MSO 
Recovery  Team. 

Issue  6:  Only  speculation  was 
advanced  in  the  proposed  and  final 
rules  concerning  owl  populations  in 
low-  and  middle-elevation  riparian 
habitat.  Organized  owl  surveys  have  not 
bean  conducted  in  riparian  habitats;  if 
they  were  conducted,  many  additional 
owls  would  be  found. 

Response:  The  Service  had  to  rely  on 
historical  accounts  to  find  records  of 
MSOs  in  low-  and  middle-elevation 
riparian  habitats.  As  stated  in  the  final 
mle,  MSOs  have  been  found  in  desert 
riparian  systems  in  the  past,  but  such 
habitats  have  been  much  reduced. 
Historic  records  also  exist  of  owls 
breeding  in  desert  riparian  habitat.  The 
Service  speculates  that  these  low- 
elavation  riparian  systems  also  may 
have  served  as  dispersal  corridors, 
although  there  are  no  hard  data  to 
support  this.  The  Service  also  believes 
that  there  has  been  sufficient  research  in 
such  systems  in  recent  years  to 


demonstrate  that  MSOs  are  no  more 
than  rarely  found  in  desert  riparian 
systems  today.  Where  montane  riparian 
habitats  extend  dowm  canyons,  they  still 
provide  important  habitat  for  MSOs  at 
lower  elevations. 

Issue  7:  There  was  no  accounting  for 
drought  conditions  during  the  period 
when  owl  surveys  were  conducted,  and 
the  drought  caused  a  depression  of 
apparent  owl  numbers  because  owls 
may  not  breed  during  drought 
conditions.  The  petitioners  believed  that 
this  would  hmit  responses  during 
surveys. 

Response:  The  years  1991  and  1992 
were  wet  years.  Monitoring  and 
demographic  studies  on  Coconino  and 
Gila  national  forests  showed  high 
reproductive  output,  as  did  monitoring 
on  Lincoln  National  Forest  during  those 
years.  During  1990,  18  monitored  sites 
in  New  Mexico  had  very  low 
reproduction.  Reproduction  during 
1989,  which  was  not  a  wet  year,  was 
similar  to  1991-1992.  The  Service  is  not 
aware  of  any  data  that  show 
conclusively  that  where  territorial  owls 
are  present  during  the  breeding  season, 
they  are  less  likely  to  be  discovered 
during  calling  surveys  when  they  are 
not  breeding.  The  Service  is  aware  of  no 
data  that  would  indicate  that  owls  do 
not  call  during  years  when  they  do  not 
breed. 

Issue  8:  The  Service  miscalculated 
owl  populations. 

Response:  The  Service  used  all 
available  data  on  known  owl 
occurrences  in  conjunction  with 
information  on  the  distribution  of  owl 
habitat  acreage,  surveyed  habitat,  and 
unsurveyed  habitat  to  estimate  the 
number  of  owls  in  the  Southwest.  The 
estimate  included  knovkoi  owls,  plus 
expected  owls  based  on  extrapolation  of 
known  owl  densities  over  unsurveyed 
suitable  habitat.  The  Service  believes 
that  the  estimate  provided  in  the  final 
mle  was  reasonable,  given  the  available 
data. 

Additional  acres  have  been  surveyed 
since  the  status  review  which  produced 
the  number  published  in  the  final  mle. 
By  the  end  of  1992,  more  than  1,500,000 
acres  of  habitat  had  been  surveyed  in 
New  Mexico  and  Arizona  national 
forests.  This  is  nearly  half  the  habitat  in 
New  Mexico  and  Arizona.  The 
following  factors  were  considered  in 
developing  estimates  of  owl  populations 
in  Region  3  forests: 

1.  The  number  of  acres  of  suitable 
habitat  in  each  national  forest. 

2.  The  acres  of  suitable  habitat 
surv^ed  in  each  forest. 

3.  "The  number  of  management 
territories  (a  Forest  Service  term  for 
MSO  areas  that  fall  under  special 
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management  guidelines)  designated  in 
each  forest. 

4.  Formal  monitoring  data  on 
occupancy  rates  in  each  forest. 

The  procedure  used  in  making  the 
following  estimates  is  the  same  one 
used  in  the  status  review,  except  that 
the  analysis  was  done  for  each  forest 
raLher  than  dividing  the  range  into  north 
and  south.  Because  more  recent 
monitoring  data  have  not  yet  been 
analyzed,  the  estimate  is  based  on  the 
occupancy  ratps  through  1990, 
published  in  the  status  review. 
(Analysis  of  monitoring  data  from  1991 
through  1993  is  currently  undenvay  and 


will  be  used  in  the  recovery  planning 
process.)  The  calculations  are  presented 
in  Table  1  by  forest.  In  Table  1,  the 
management  territory  number  (MT#) 
equals  the  minimum  number  of 
mancge.-nent  territories  (Min)  in  the 
forest.  The  maximum  number  (Max) 
would  be  the  number  expected  in  all  of 
the  suitable  habitat  in  the  forest,  if  owls 
continue  to  be  found  at  the  present  rate. 
The  expected  number  (Exp)  is  an 
average  of  the  minimum  and  the 
maximum.  The  expected  number  is 
based  on  the  assumption  (supported  by 
Ward  et  al.  1 991)  that  the  rate  of 


Table  ^  .—Calculathjn  Of  the  Number  of  MANAGEME^^r  Territores  and 

Region  3 


discovCTy  will  decline  as  surveys 
continue.  Because  there  were 
differences  in  pair  occupancy  rates  for 
nortbem  New  Mexico  and  southern 
New  Mexico,  based  on  formal 
monitoring,  separate  estimates  were 
made  for  northern  New  Mexico  and 
Arizona  (40  percent  pair  occupanc}-). 
and  souLhern  Arizona  and  New  Mexico 
(68  percent  pair  occupancy).  The 
est:n>ated  number  of  [*irs  of  owls  (# 
Pairs)  is  given  in  Table  1  for  each  forest. 
The  total  number  of  single  owls 
expected  in  Forest  Ser\  ice  Region  3  is 
495.91  and  the  total  number  of  owls 
expected  is  1,954.47. 

PAiRs  OF  MSOs  IN  Forest  Servtice 


K(at»onal  forest 


Aoadie/Sitgreaves 

Carson 

CiboJa  _ 

Coconino  

Coronado 

Gila  „ „ 


Suitatjie  acres 


Kaibab  

Lincoln  ._.. 
Prescoti  ... 
Santa  Fe  .. 
Tonto  


Total 


25fi.000 
250.COO 
172.000 
356,000 
107,000 
619.000 
63,000 
371.000 
133,000 
476.000 
317.000 


Suitatiie 
surk>eyed 


IWOOO 

i4a,ooo 

63,000 
167,000 

78,000 
225,000 

60.000 
267,000 

10,000 
110.000 
182.000 


3,122.000 


1.504,000 


^^r# 

-Min 


89 

3 

29 

124 
57 

147 
4 

114 
10 
32 
40 


Max 


699 


118 
5 

79 
264 
133 
404 
4 
158 
133 
138 

85 


1.449 


Exp 


«  Pairs 


104 

4 

54 

194 

116 

276 

4 

136 

72 

85 

67 


1,073 


70.50 

1.61 

36.78 

132.03 
78.22 

187.48 
1.64 
92.62 
48.62 
34J39 
45  £8 


729  28 


There  are  no  data  available  to  justify 
changing  the  estimates  of  owl 
populations  on  non-Forest  Service 
lands.  The  status  re\iew  listed  67 
territories  in  northern  New  Mexico,  55 
territories  in  southern  New  Mexico,  and 
249  territories  m  Arizona  on  ncn-Forest 
Service  lands.  If  one  assumes  that 
occupancy  rates  on  non-Forest  Service 
lands  are  similar  to  those  in  national 
forests,  an  estimate  of  624  birds  r-n  non- 
Forest  Service  public  and  tribal  lands  in 
New  Mexico  and  Arizona  is  derived  (56 
FR  56344).  In  1992  there  were  an 
additional  64  birds  known  from  Utah. 
14  froi-r.  Colorado,  and  2  from  Texas  (58 
FR  14248J,  for  an  estimated  total  of 
2,653  on  public  and  tnbal  lands  in  the 
Southwest  U.S.  Current  estimates  far  the- 
owl  population  on  private  lands  iu  New 
Mexico  and  Arizona  add  another  41 
birds  for  a  total  of  2.699  MSOs  in  the 
United  States  (see  also  Issue  15).  h 
should  be  noted  that  this  does  not 
indicate  that  owl  numbers  have 
increased  since  1990,  but  rather  that 
more  complete  data  provide  a  higher 
estimate. 

Issue  9a:  Population  estimates  have 
been  based  on  MSOs  located  during 
drought  conditions,  and  locating 
methods  were  deficient. 


Rpsponse:  The  Service  is  required  to 
base  listing  actions  on  the  best  scientific 
and  commercial  information  available, 
and  the  data  used  at  the  time  of  hsting' 
constituted  the  best  available  data.  The 
revised  population  estimate  given  in  the 
response  to  Issue  8  is  believed  to  be 
reasonable.  (See  discussion  under  Issues 
7  and  8.) 

Issue  9b:  Incorrect  conclusions  were 
drawn  hom  Ganey  and  Balda  (1S89). 
Only  select  comments  taken  out  of 
context  were  relied  upon.  This 
invalidates  the  positive  listing  petition 
Hnding. 

/?espo/;<;p.  Caney  and  Baldr.'s  (1989) 
paper  was  not  the  only  information  used 
in  the  positive  hsting  petition  finding. 
The  Scr\  'ce  recognized  the  limitations 
of  statements  made  in  the  paper  and 
believes  the  information  was  correctly 
applied  at  all  stages  of  the  listir.g 
process.  Although  the  comments 
mentioned  in  the  dehsting  petition  were 
not  directly  referenced  in  the  Federal 
Register  listing  documents,  the  paper 
was  considered  in  its  entiretv  and 
reasonable  conclusions  were  drawn. 

Issue  10:  The  Service  has  used  the 
suitable  and  capable  habitat 
designations  to  advance  its  argument  lor 
lisUng  to  the  detriment  of  Southwest 


forest  ecosystems.  Forest  Ser\'ice  figures 
(Fletcher  1990)  for  capable  habitat  are 
erroneou?;  and  were  a  poor  basis  on 
which  to  identify  habitat  thrt^ats. 

Responif:  The  Ser\ice  recognizes  that 
identification  of  capable  habitat  can  be 
difficult  However,  the  Forest  Service  is 
the  agency  l-ost  qualified  to  identify  past 
management  and  its  effects  on  habitat 
on  its  lands.  Various  sites  in  the 
ponderosa  pi  le  [Pin us  ponderosa)  tvpe 
probably  varied  in  quality  as  owl  habitat 
prior  to  treatment,  which  caused  them 
to  be  lab?led  ■"capabie"  by  the  Forest 
Service.  Many  of  these  sites  were 
probably  suitable  owl  habitat  prior  to 
treatment.  More  recent  Forest  Servce 
estimates  of  suitable  habitat  (3,122.000 
acres)  and  capable  habitat  (1,040,000 
acres)  (Henson,  in  iitt.  1993)  are  similar 
to  the  figures  provided  to  the  status 
review  team  (Fletcher  1990).  The  figures 
for  suitable  habitat  were  derived  by 
forest  and  district  biologists  from  stand 
data  bases,  aerial  photography,  satellite 
data,  and  ground-truthing.  Capable 
habitat  was  defined  as  habitat  that  had 
been  suitable  in  the  past,  but  because  of 
natural  or  human-caused  changes  was 
DO  longer  suitable. 

There  is  some  confusion  regarding  the 
importance  of  ponderosa  pine  as  an  owl 
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habitat  type.  Ponderosa  pine  appears  to 
provide  suitable  habitat  where  it  occurs 
in  multiple  canopy  layers^ith  high 
canopy  closure  and  wiOf  abundant  dead 
and  downed  woody  material.  These 
conditions  now  exist  in  some  forests, 
and  may  have  been  more  abundant  prior 
to  the  extensive  railroad-logging  at  the 
beginning  of  the  century.  The  ponderosa 
pine  forest  type  also  appears  to  provide 
suitable  habitat  when  it  occurs  on  steep 
slopes  adjacent  to  rock  outcrops  and  in 
association  with  various  species  of 
hardwoods.  It  is  often  difficult  to  tell 
from  the  available  data  whether  current 
second-growth  pine  stands  are  capable 
of  attaining  suitability.  The  Service 
believes  that  the  Forest  Service  acreage 
figures  for  suitable  and  capable  habitat 
in  Arizona  and  New  Mexico  represent 
the  best  scientific  data  available. 

Issue  11:  The  Service  has  not 
accurately  described  the  nesting  habits 
of  the  owl.  The  owl  is  an  opportunist  in 
regard  to  nest-site  selection.  As 
evidence  for  this,  the  petitioners  note 
the  owl's  frequent  use  of  old  nests  built 
by  other  species,  which  they  claim 
shows  adaptability  and  survival 
potential. 

Response:  A  lack  of  suitable  nest 
structures  was  not  discussed  as  a 
limiting  factor  to  the  MSO  population  in 
any  listing  document.  As  stated  in  the 
final  rule,  nesting  habitat  nearly  always 
has  a  microclimate  characterized  as  a 
cool,  shady,  humid  site  with  substantial 
overhead  cover.  Thus,  it  is  the  loss  of 
these  microclimatic  conditions,  rather 
than  nesting  structures,  that  poses  a  risk 
to  the  MSO.  Furthermore,  it  is  unclear 
why  the  petitioners  believe  that  use  of 
other  raptors'  nests  implies  adaptability 
or  survivability,  because  all  owl  species 
use  existing  structures  for  nesting  rather 
than  building  their  owti. 

Issue  12:  The  decision  to  list  the  owl 
poses  a  threat  to  Southwest  forest 
ecosystems.  The  petitioners  state  further 
that  the  forests  are  currently  in  a 
condition  that  is  considerably  more 
dense  than  in  "pre-European"  times, 
and  that  this  increased  density  creates 
fire  and  insect  damage  hazards  and  is 
detrimental  to  other  species. 

Response:  The  Service  agrees  that 
many  areas  are  overstocked  with  trees 
and  may  be  at  risk  from  fire,  insects, 
and/or  disease.  That  risk  was  recognized 
in  the  final  rule.  The  Service  does  not 
agree  that  managing  forests  for  a  well- 
distributed  population  of  owls  will 
result  in  adverse  conditions  for  other 
species.  The  Service  has  encouraged 
forest  managers  to  adopt  fire 
management  plans  and  thinning  of  over- 
stocked stands  to  reduce  fire  hazards 
and  threats  from  insect  pests. 


Issue  13:  Data  and  studies  from  other 
owl  subspecies  should  not  be  used  to 
make  listing  determinations. 

Response:  The  Service  disagrees.  The 
Service  is  required  to  use  the  best 
scientific  and  commercial  data  to 
determine  whether  a  species  should  be 
listed.  The  Service  relied  on  studies  of 
the  conspecific  northern  [Strix 
occidentalis  lucida)  and  California  (S.  o. 
occidentalis)  spotted  owls  to 
supplement  available  information  on 
the  Mexican  subspecies.  The  Service 
agrees  that  those  data  must  be  applied 
cautiously  and  that  ecological 
differences  in  the  habitats  of  the  three 
subspecies  must  be  taken  into  account. 
Issue  14:  The  term  "suitable  habitat" 
is  not  found  in  the  Act,  and  the  Service 
should  only  consider  "critical  habitat" 
in  habitat  discussions.  The  petitioners 
assert  that,  if  the  species  is  truly 
threatened,  the  final  rule  should  have 
addressed  critical  habitat. 

Response;  The  term  "suitable  habitat" 
is  appropriate  when  assessing  the 
biological  status  of  any  species.  In  fact, 
any  evaluation  of  a  species'  status 
would  be  incomplete  vdthout  such  a 
discussion,  particularly  where  habitat 
loss  is  cited  as  a  threat  to  the  species. 
"Critical  habitat"  is  a  legal  term  in  the 
Act,  and  refers  to  areas  officially 
designated  through  a  rulemaking 
procedure.  Therefore,  the  term 
"suitable"  is  appropriately  used  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  the  final  rule.  In  the 
"Critical  Habitat"  section  of  the  final 
rule,  the  Service  stated  that,  although 
much  was  known  about  the  habitat 
requirements  of  the  species,  detailed 
maps  necessary  for  determining  critical 
habitat  were  not  available  at  the  time  of 
listing,  and  therefore  critical  habitat  was 
not  determinable  at  that  time.  The 
Service  has  since  initiated  an  effort  to 
obtain  the  necessary  additional 
information. 

Issue  15:  Private  land  estimates  in  the 
final  rule  are  inaccurate.  Private  lands 
are  much  more  extensive  than  the 
Service  claimed  in  the  final  rule.  As 
evidence,  the  petitioners  cite  the  Colfax 
Soil  and  Conservation  District  Long 
Range  Plan  (1981)  as  stating  that 
privately  owned  commercial  timber 
covers  656,818  acres  in  the  district. 

Response:  The  Service  figure  of  5,000 
acres,  cited  on  page  38  of  the  status 
review,  was  based  on  known  occupied 
habitat  in  Arizona  and  New  Mexico. 
The  delisting  petitioners  are  correct  in 
stating  that  the  Service  underestimated 
the  extent  of  habitat  on  private  land. 
The  Service  has  calculated  acres  of 
suitable  habitat  on  private  land  from 
Collins  (1989),  who  provides  acreage 
figures  for  non-Forest  Service  land  in 


Arizona,  and  Van  Hooser  et  al.  (1993) 
who  provide  figures  for  "private 
timberland"  in  New  Mexico.  In  New 
Mexico,  2,000,000  acres  attributed  to 
private  ownership  includes  Native 
American  tribal  lands.  In  New  Mexico, 
tribal  timberlands  cover  641,278  acres 
(Steve  Haglund,  Bureau  of  Indian 
Affairs  (BlA)  New  Mexico  Area  Office, 
and  James  Carter,  BIA  Navajo  Area 
Office,  pers.  comms.  1993).  No  owls 
have  been  confirmed  in  Carson  National 
Forest  in  Taos  County  or  Colfax  County, 
despite  extensive  surveys.  The  acreage 
in  Colfax  County  should  therefore  not 
be  included  as  occupied  habitat,  even 
though  suitable  habitat  may  be  present. 
This  leaves  701,904  acres  of  private 
timberland  in  the  remainder  of  New 
Mexico. 

More  than  60  percent  of  New  Mexico 
timberland  (421,142  acres)  is  in  the 
ponderosa  pine  type.  Eleven  percent  of 
that  (46,326  acres)  is  stocked  at  a  rate 
greater  than  5,000  board  feet  per  acre 
(BFA),  which  is  less  than  the  stocking 
that  is  usually  found  in  suitable  owl 
habitat.  Because  there  are  no  figures 
relating  the  acreage  of  suitable  habitat 
on  private  land,  the  Service  uses  this 
stocking  level  as  indicative  of  the 
acreage  of  suitable  habitat  in  New 
Mexico.  Spruce  (Pi'cea  sp.),  white  fir 
(Abies  concolor],  Douglas-fir 
[Pseudotsuga  menziesU],  and  aspen 
(Populus  tremuloides)  together  occupy 
16  percent  of  timberlands  in  New 
Mexico,  and  approximately  two-thirds 
are  stocked  at  greater  than  5,000  BFA. 
This  produces  a  figure  of  67,383  acres 
in  these  forest  types.  Thus,  in  New 
Mexico  there  may  be  as  much  as 
113,709  acres  of  privately  owned 
suitable  timberland  supporting  spotted 
owls.  This  figure  probably  overestimates 
suitable  owl  habitat  because  it  assumes 
that  forests  in  private  ownership  have 
the  same  likelihood  of  suitability  as 
forests  in  public  or  Native  American 
ownership.  This  is  unlikely,  however, 
because  private  lands  generally  occur  at 
lower  elevations;  thus  they  are  drier  and 
less  productive.  In  addition,  suitable 
owl  habitat  is  likely  to  have  a  stocking 
level  greater  than  5,000  BFA. 
'     Arizona  has  1,317,076  acres  of  non- 
reserved  timberland  in  non-Forest 
Service  ownership.  In  Arizona,  Native 
American  tribal  lands  occupy  1,260,162 
acres  (Conner  et  al.  1990).  This  leaves 
56,914  acres  of  timberland  in  private 
ownership  in  Arizona.  Approximately 
84  percent  (47,808  acres)  is  in 
ponderosa  pine,  and  14  percent  (7,968 
acres)  is  in  Douglas-fir  (Collins  1989). 
References  for  Arizona  (Collins  1989, 
Conner  et  al.  1990)  do  not  break  dovm 
acreage  by  stocking  level  as  was  done  in 
New  Mexico.  Rather,  they  provide 


JMI 


Federal  Register  /  Vol.  59.  No.  63  /  Friday,  April  1,  1994  /  Proposed  Rules 


13365 


productivity  classes  of  greater  or  less 
than  50  cubic  feet  per  acre  per  year. 
This  figure  may  overestimate  acreag<^  in 
suitable  habitat  even  more  than  stocking 
level,  because  it  is  based  on  site 
potential  productivity  values,  rather 
than  actual  productivity.  Thus,  a  stand 
that  has  been  heavily  har\'ested  -A-ouId 
be  included  even  though  low  stocking 
might  yield  far  lower  growth  {Garrett 
Blackwell,  New  Mexico  State  Forestry, 
pers.  comm.  1993).  Because  this  is  the 
best  figure  available  to  estimate  owl 
suitability,  the  Service  is  using  it  to 
identify  potential  suitable  acreage  on 
private  lands  in  Arizona.  Sixteen 
percent  of  non-Forest  Service  ponderosa 
pine  timberland  is  capable  of  producing 
more  than  50  cubic  feet  per  acre  (7.649° 
acres).  The  Service  assumes  that  the 
proportion  of  mixed  conifer  that  is 
suitable  will  be  similar  to  that  in  New 
Mexico  (67  percent),  which  vields  an 
additional  5.259  ceres  of  potential 
habitat  on  Arizona  private  lands.  This 
yields  a  total  of  12.908  acres  of  potential 
suitable  owl  habitat  on  private  land  in 
.A,'izona.  Thus,  a  more  accurate  figure  of 
between  125.000  and  130,000  acres  of 
habitat  probably  exist  on  private  lands 
in  the  two  states. 

Assuming  that  the  acreage  is  evenly 
divided  between  northern  and  southern 
New  Mexico  and  Arizona, 
approximately  63.000  acres  occur  in  the 
north  and  a  similar  acreage  in  the  south. 
Owls  in  northern  New  Mexico  and 
.Arizona  are  found  at  the  rate  of  one  for 
each  15.092  acres  surveyed.  Thus 
approximately  four  owls  would  be 
expected  on  private  land  in  the  northern 
portions  of  the  two  states.  In  the  south, 
owls  are  foimd  at  the  rate  of  one  for 
every  1.690  acres.  This  produces  an 
estimated  37  birds.  The  Service  does  not 
believe  that  the  addition  of  41  birds 
from  private  land  is  a  sufficient  increase 
to  justify  delisting. 

7ssue  16:  The  total  acreage  of  suitable 
habitat  has  been  seriously 
underestimated  by  the  Ser\'ice  and  other 
agencies. 

Responsp:  The  Service  has  relied  on 
suitable  acreage  figures  provided  by 
tribes  and  land-management  agencies. 
The  Service  continues  to  believe  that 
those  agencies  possess  the  best 
information  available  on  the  status  of 
land  under  their  administration  or 
owmership.  The  Ser\ice  critically 
examined  Forest  Service  and  other 
agency  data  during  preparation  of  the 
status  review,  proposed  rule,  and  final 
rule,  and  believes  that  these  figures 
constitute  the  best  available 
information.  (See  Response  to  Issue  8.) 
Issue  17:  The  evidence  presented  in 
the  final  rule  is  designed  to  protect 
"old-growth"  forests,  not  MSOs.  This  is 


outside  the  intent  of  the  Act,  and  the 
Serxice  is  "administratively  legislating" 
both  expansion  of  the  Act  and  the 
missions  of  several  land-managem.ent 
agencies. 

Response:  In  the  final  rule,  the 
Serv  ice  noted  that  owls  use  old  growth 
where  it  is  available  within  the  species' 
range,  but  that  they  are  not  limited  to 
old-grovNlh  forests.  The  final  rule  also 
pointed  out  that  owls  are  frequently 
fcund  in  second-growth  forests  where 
those  forests  possess  the  attributes  of 
suitable  habitat  (e.g.,  multiple  canopy 
layers,  moderate  to  high  canopy 
closure).  In  addition,  the  final  rule 
noted  that  owls  are  found  in  a  variety 
of  habitat  types,  from  mixed  conifer 
forests  at  high  elevations  to  madrean 
oak  and  unforested  slick-rock  canvons 
at  lower  elevations.  Further,  any 
discussion  of  "old  growth"  is  related  to 
how  that  habitat  can  support  spotted 
owls.  The  Service's  consideration  of  old 
growLh  and  other  habitats  was  essential 
in  determin-ng  the  status  of  the  MSO. 

h^ue  13:  The  final  rule  to  hst  the  owl 
did  not  provide  the  data  necessary  to 
si.pport  listing. 

.^I'e.'^ponse: The  Service  disagrees.  The 
decision  was  based  upon  the  best 
scientific  and  commercial  data 
available.  The  most  important  factors 
behind  the  decision  to  list  were  the 
present  and  Lhreatened  destruction  of 
habitat,  possible  increases  in  predation 
resulting  from  habitat  fragmentation, 
and  the  inadequacy  of  exciting 
regulatory  mechanisms. 

Issue  19:  The  Service  failed  to 
recognize  statistical  biases  in  the  data 
regarding  the  owl.  in  that  most  suneys 
were  motivated  by  timber  sales. 
Response: The  Ser\ice  clearly 
addressed  this  bias  in  the  status  review, 
the  proposed  rule,  and  the  final  rule. 

Issue  20:  The  scientific  and 
commercial  information  did  not  support 
a  positive  listing  petition  finding,  nor. 
after  the  status  review,  a  finding  that 
listing  was  warranted. 

Response:  The  Service  disagrees.  The 
listing  petition  pointed  out  th-it  forest 
plans  called  for  additional  conversion  of 
owl  habitat  from  suitable  to  capable, 
which,  added  to  ongoing  conversion, 
would  result  in  the  likely  extinction  of 
the  subspecies.  The  protection  offered 
by  Forest  Service  Region  3  Interim 
Directive  Number  2  (ID  No.  2)  was  not 
considered  to  be  adequate.  The  Service 
continues  to  believe,  as  do  Forest 
Service  researchers  in  the  Northwest 
(Thomas  et  al.  1990)  and  Cahfomia 
(Vemer  et  al.  1992),  that  protection  only 
of  single  territories,  as  proposed  in  ID 
No.  2,  would  inevitably  lead  to  the 
extinction  of  habitat-dependent  species. 
Based  on  continued  and  projected 


destruction  of  habitat  and  inadequate 
regulation,  the  Service  determined  that 
the  MSO  was  likely  to  become  an 
endangered  species  in  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range. 

Summary  of  Factors  Affecting  the 
Species  • 

Section  4(a)(1)  of  the  Act  and  its 
implementing  regulations  (50  CFR  part 
424)  set  forth  the  procedures  for  adding 
species  to  or  removing  species  from  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  .species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4{a)il).  These  factors  and  their 
application  to  the  Mexican  spotted  owl, 
with  reference  to  the  delisting  petition. 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
delisting  petitioners  as.scrted  that  there 
is  no  threatened  destruction, 
modification  or  curtailment  of  the  owl  s 
habitat  or  range.  However,  the  final  ni\e 
pointed  out  that,  at  the  time  of 
publication,  Forest  Management  Plans 
still  called  for  implementation  of  even- 
age  management  and  steep  slope  har.est 
in  owl  habitat.  Although  harvest  has 
slowed  recently,  individual  projects 
have  been  modified  to  protect  owl 
habitat,  and  the  Forest  Sen'ice  is 
currently  revising  its  Forest 
Management  Plans,  revised  plans  have 
not  yet  been  formally  adopted.  Owl 
habitat  reduction  remains  a  concern  of 
the  Service. 

B.  Chemtihzation  for  commercial, 
recreational,  scientific  or  educational 
purposes.  The  delisting  petitioners 
stated  that  there  is  no  threat  from 
overutilization  of  the  species  for 
commercial,  recreational,  ox  educational 
purposes.  The  Service  agrees;  this  was 
the  position  held  by  the  Ser\'ice  in  the 
final  rule. 

C.  Disease  or  predation.  The  delisting 
petitioners  stated  that  there  is  no  threat 
from  disease  or  predation.  The  Service 
remains  concerned  that  opening  the 
canopy  in  suitable  owl  habitat  will 
increase  contact  with  red-tailed  hawks 
and  great  homed  owls,  species  which 
occur  in  more  open  habitats,  hicreased 
contact  may  result  in  increased 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  delisting 
petitioners  asserted  that  e.xisting 
regulatory  mechanisms  provide 
adequate  protection  for  owls.  As 
discussed  in  Issue  20  above,  the  Ser\'ice 
believes  that  the  Forest  Service's  ID  .No. 
2  would  not  provide  adequate 
protection.  The  Service  also  notes  that 
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ID  No.  2  has  expired,  and  although  it  is 
still  being  implemented,  there  is  no 
formal  directive  at  this  time  to  protect 
owl  habitat  in  Forest  Ser\'ice  Region  3, 
where  the  majority  of  the  population 
occurs. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
delisting  petitioners  asserted  that  no 
other  natural  or  manmade  factors 
threaten  the  owl.  They  further  asserted 
that  listing  may  jeopardize  the  owl 
because  it  will  prevent  the  Forest 
Service  from  correctly  managing  forests 
to  reduce  threats  from  wildfire  and 
insect  and  disease  damage.  The  threat  to 
owl  habitat  from  wildfire  has  not 
changed  since  publication  of  the  final 
rule.  A  change  in  Forest  Management 
Plans  that  would  decrease  the  threat 
from  timber  harvest  has  not  yet  been 
fonnalized.  The  Service  disagrees  with 
the  delisting  petitioners  that  listing 
itself  brings  new  threats  because  of 
reducing  the  ability  to  manage  for 
wildfire,  insect,  and  disease  threats.  The 
Service  encourages  the  Forest  Service  to 
address  those  threats  with  a  variety  of 
management  options. 

In  conclusion,  the  Service  used  the 
best  scientific  and  commercial 
information  available  in  all  phases  of 
the  decision  to  list  the  Mexican  spotted 
owl  as  a  threatened  species.  The  Service 
further  believes  that  the  factors  for 
listing  the  sp  cies  cited  in  the  final  rule 
have  not  chr  iged  substantially. 
Therefore,  the  Service  finds  that  the 
delisting  petitioners  did  not  present 
substantial  information  indicating  that 
delisting  the  MSO  may  be  warranted. 
Through  the  recovery  planning  process, 
the  Service  is  analyzing  all  available 
information  in  formulating  a  recovery 
plan  for  the  MSO.  The  plan  will  contain 
objective,  measurable  criteria  which, 
when  met,  could  result  in  delisting  the 
MSO. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  March  25.  1994. 
Mollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 
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50  CFR  Part  17 
RIN  101&-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  and  Public  Hearings  on 
Proposed  Designation  of  Critical 
Habitat  for  the  Louisiana  Black  Bear 

AGENCY;  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  nilc:  public  he.irings 

and  exter.sion  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  two  public 
hearings  will  be  held  on  the  proposed 
designation  of  critical  habitat  for  the 
Louisiana  black  bear,  I'rsus  americanus 
luteolus.  The  Louisiana  black  bear 
occupies  the  Tensas  and  Atchafalaya 
River  basins  with  possible  remnant 
numbers  in  the  lower  Mississippi  River 
Delta  and  the  bluffs  south  of  Vicksburg, 
Mississippi.  The  proposed  critical 


habitat  areas  are  limited  to  forests 
within  the  Tensas  and  Atchafalaya  River 
basins  and  south  of  U.S.  Highway  90, 
west  from  the  lower  Atchafalaya  River 
along  the  coastline  to  the  Vermillion 
Parish  line,  north  to  Highway  14,  thence 
east  to  U.S.  Highway  90.  These  hearings 
will  allow  additional  comments  on  this 
proposal  to  be  submitted  from  all 
interested  parties. 
DATES:  The  comment  period  on  the 
proposal  is  extended  through  May  25, 
1994.  The  public  hearings  will  be  held 
from  6  to  10  p.m.  on  May  10,  1994,  in 
West  Monroe,  Louisiana;  and  from  6  to 
10  p.m.  on  May  11, 1994,  in  New  Iberia, 
Louisiana. 

ADDRESSES:  The  May  10th  hearing  will 
be  held  at  the  West  Monroe  Convention 
Center,  901  Ridge  Avenue,  West 
Monroe,  Louisiana;  and  the  May  11th 
hearing  will  be  held  in  the  auditorium 
of  the  New  Iberia  Senior  High  School, 
1301  E.  Admiral  Doyle  Drive,  New 
Iberia,  Louisiana.  Written  comments 
and  materials  should  be  sent  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View  Parkway. 
suite  A,  Jackson,  Mississippi  39213. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  A.  Neal  at  the  above  address 
(601/965-4900). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  requires 
the  Service  to  designate  critical  habitat 
to  the  maximum  extent  prudent  and 
detenninable  concurrently  with  listing  a 
species.  Although  the  Service  found  that 
designation  of  critical  habitat  was  not 
prudent  in  the  proposed  rule  of  June  21. 
1990  (55  FR  25341)  for  listing  the 
Louisiana  black  bear  as  threatened,  in 
the  final  rule  listing  the  Louisiana  black 
bear  as  threatened,  published  on 
January  7, 1992  (57  FR  588),  the  Service 
changed  its  earlier  finding  to  indicate 
that  designation  of  critical  habitat  may 
be  prudent,  but  that  it  was  not  then 
determinable.  A  proposal  to  designate 
three  areas  as  critical  habitat  was 
published  in  the  Federal  Register  on 
December  2,  1993  (58  FR  63560).  The 
actual  critical  habitat  within  these  areas 
is  limited  to  forestland. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  requires  that  a  public 
hearing  be  held  on  proposed 
designation  of  critical  habitat  if 
requested  within  45  days  of  the 
proposal's  publication  in  the  Federal 
Register.  Public  hearing  requests  were 
received  during  the  allotted  time  period 
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from  Robert  Lamar  Boese,  the  Honorable 
Bill  Tauzin,  Pietro  L.  Pipari,  and  Henry 
Stickler.  An  earlier  public  hearing  was 
scheduled  for  March  23,  1994,  and 
announced  in  the  Federal  Register  on 
March  7,  1994  (59  PR  10607).  The 
comment  period  was  reopened  until 
April  4.  1994,  The  hearing  scheduled  for 
March  23rd  was  canceled  and  has  been 
rescheduled,  and  a  second  hearing 
scheduled  in  West  Monroe  as  the  result 
of  a  request  from  the  Louisiana 
Congressional  Delegation. 

Anyone  expecting  to  make  an  oral 
presentation  at  these  hearings  is 
encouraged  to  provide  a  wTitten  copy  of 


their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  these 
hearings  or  mailed  to  the  Service. 

The  previous  hearing  notice  reopened 
the  comment  period  until  April  4,  1994. 
In  order  to  accommodate  the  presently 
scheduled  public  hearings,  the  Service 
extends  the  public  comment  period. 
Written  comments  may  now  be 


submitted  through  May  25,  1994,  to  the 
office  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Wendell  A.  Neal  (See  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531- 

1544). 

Dated:  March  25,  1994. 
James  W.  Pulliam,  Jr., 
Regional  Director. 

IKR  Doc.  94-7790  Filed  3-31-94.  8  45  air.l 
BILUNG  CODE  43'»0-S5-M 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  ckxiuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  ^Jotices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclcet  No.  94-012-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  for  the 
shipment  of  an  unlicensed  veterinary 
biological  product  for  field  testing.  A 
risk  analysis,  which  forms  the  basis  for 
the  environmental  assessment,  has  led 
us  to  conclude  that  shipment  of  the 
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unlicensed  veterinary  biological  product 
for  field  testing  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  our 
finding  of  no  significant  impact,  w^e 
have  determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  (as  well  as  the 
risk  analysis  with  confidential  business 
information  removed)  are  also  available 
for  public  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinary 
Biologies,  BBEP,  APHIS,  USDA,  room 
571,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 
SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Serum-Toxin  Act  (21 


U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 
a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
product's  potential  effects  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  that  risk 
analysis,  APHIS  has  prepared  an 
environmental  assessment.  APHIS  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  product  for  field  testing: 


Requester{s) 


Product 


Field  test  location(s) 


SyntroVet  Incorporated 


A  live,  genetically  engineered  Newcastle  disease- 
fowlpox  vaccine,  fowlpox  vector. 


Gordo,      AL;      Raleigh,      MS;      Salisbury,      MD; 
Willacoochee,  GA;  Bryan,  TX. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  etseq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274.  August  31. 1979). 


Don*  in  Washington,  DC,  this  29th  day  of 
March  1994. 
Loiuiie  I-  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  94-7817  Filed  3-31-94;  8:45  am] 
BILUNQ  CODE  M1CKM-P 


[Docket  No.  94-021-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 


/ 


SUMMARY:  We  are  advising  the  public   " 
that  14  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 


Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  WTiting  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP.  APHIS. 
USDA,  room  830,  Federal  Building, 
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6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-7612. 
SUPF>t.EMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Aro  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 


Application  No. 


94-054-01,  renewal  of  permit 
93-165-01,  issued  on  07- 
12-93. 


94-054-C2 


organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  enviroimient  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  HeaUh  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applicant 


94-054-03,  renewal  of  permit 
93-165-02.  issued  on  08- 
12-93. 


94-054-05 


94-054-06,  renewal  of  permit 

93-090-01,    issued    on    06- 

14-93. 
93-054-07,  renewal  of  permit 

93-049-02,   Issued   on   05- 

04-93. 


94-055-01 


94-055-02 


Upjohn  Company 
Ufqotm  Company 
Upjohn  Company 


Date  re- 
ceived 


AgrEvo 


AgrEvo  

University  of  Idaho 

Upjohn  Company  .. 


Upjohn  Company 


94-055-03  Upjohn  Company 


94-055-04,  renewal  of  permit 
92-049-02.  issued  on  06- 
05-92. 

94-055-05  _ 


94-060-01 


94-060-02,  renewal  of  permit 
93-074-03,  issued  on  07- 
12-93. 


94-063-01 


InterMountain  Carxjla 


DuPont  Agricultural  Products 


Upjohn  Company 


Upjohn  Company 


Agracetus,  Incorporated 


02-23-94 

02-23-94 

02-23-94 

02-23-94 
02-23-94 
02-23-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 
02-24-94 

03-01-94 
03-01-94 
03-04-94 


Organisms 


Squash  plants  genetically  engineered  to 
express  resistance  to  zucchini  yellow 
mosaic  virus  and  watermelon  mosaic 
virus  2. 

Squash  plants  geneticalty  engineered  to 
express  resistance  to  cucurriier  mo- 
saic virus,  watermelon  mosaic  vims  2. 
and  zucchini  yellow  mosaic  virus. 

Squash  plants  genetically  engineered  to 
express  resistance  to  cucumt>er  mo- 
saic virus,  watermelon  mosaic  virus  2, 
and  zucchini  yellow  rrxjsaic  virus. 

Wheat  plants  geneticalty  engineered  to 
express  toierance  to  the 
phosphinothricin  class  of  herbicides. 

Sugar  beet  plants  genetically  engineered 
to  express  tolerarx^  to  ttie 
phosphinothricin  class  of  hertiicides. 

Canola  plants  genetically  engineered  to 
express  male  sterility,  male  fertility, 
and  tolerance  to  the  phosphino-thricin 
class  of  hertMcides. 

Tomato  plants  geneticaily  engineered  to 
express  the  nucleocapsid  protein  from 
tomato  spotted  wilt  virus  (TSWV)  for 
resistance  to  TSWV. 

Cucumber  plants  genetically  engineered 
to  express  resistance  to  cucumber 
mosaic  virus,  watermelon  mosaic  virus 
2,  and  zucchini  yellow  rriosaic  virus. 

Watermelon  plants  genetically  engi- 
neered to  express  resistance  to  water- 
melon nxjsaic  virus  2  arxj  zucchini 
yellow  nx>saic  virus. 

Canola  plants  genetically  engineered  to 
express  resistance  to  the  hertitade 
giyphosate. 

Canola  plants  genetically  engineered  to 
express  a  gene  encoding 
dihydrodiplcolinic  acid  synthase  de- 
rived from  Coryrte-bactenm 
gtutamicum. 

Lettuce  plants  genetically  engineered  to 
express  the  nucleocapsid  proten  from 
tomato  spotted  wM  virus  (TSWV)  for 
resistance  to  TSWV. 

Cucumber  plants  genetically  engineered 
to  express  resistance  to  cucumber 
mosaic  virus,  watermelon  mosaic  virus 
2,  and  zucchini  yellow  mosaic  virus. 

Peanut  plants  genetlcaBy  engineered  to 
express  reststarwe  to  tomato  spotted 
wHt  virus. 


Field  test  location 


Maryland. 


Delaware,  New  Jer- 
sey. Pennsylva- 
nia, Virgwiia. 

North  Carolina. 


Illinois,  North  Da- 
kota. 

California.  Illinois. 
North  Dakota. 

Idaho. 


Georgia. 

Michigan. 

Michigaa 

Idaho. 
Idaho. 

Georgia. 
Georgia. 
Hawaii. 
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Done  in  Washington.  DC,  this  29th  day  of 
March  1994. 
Lonnie  I.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-7819  Filed  3-31-94;  8:45  am] 
BILUNO  CODE  M10-34-P 


Federal  Grain  Inspection  Service 

Designation  of  the  Lincoln  (NE)  and 
Omaha  (NE)  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 


designated  to  provide  ofGcial  inspection 
services  in  the  geographic  area  specified 
in  the  October  29. 1993,  Federal 
Register. 

mterested  persons  may  obtain  official 
services  by  contacting  Lincoln  at  402- 
43S-4386  and  Omaha  at  402-341-6739. 

Authority:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  22. 1994. 
Neil  E.  Porter. 

DirtctOT,  Compliance  Division. 
[FR  Doc.  94-7360  Filed  3-31-94;  8:45  am] 
BILUNO  CODE  »410-EN-F 


summary:  FGIS  announces  the 
designation  of  Lincoln  Inspection 
Service,  Inc.  (Lincoln),  and  Omaha 
Grain  Inspection  Service,  Inc.  (Omaha), 
to  provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act). 
EFFECTIVE  DATE:  May  1,  1994. 
ADDRESSES:  Neil  E.  Porter.  Director, 
Compliance  Division,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  revievkred  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  thgiExecutive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  October  29,  1993.  Federal 
Register  (58  FR  58149),  FGIS  announced 
that  the  designations  of  Lincoln  and 
Omaha  Agencies  end  on  April  30, 1994. 
and  asked  persons  interested  in 
providing  official  services  in  the 
geographic  areas  assigned  to  Lincoln 
and  Omaha  to  submit  an  application  for 
designation.  Applications  were  due  by 
December  1, 1993. 

Lincoln  and  Omaha,  the  only 
applicants,  each  applied  for  designation 
in  the  entire  areas  they  are  currently 
assigned.  FGIS  requested  comments  on 
the  applicants  in  the  December  30, 

1993.  Federal  Register  (58  FR  69317). 
Comments  were  due  by  January  31, 

1994.  FGIS  received  one  comment 
supporting  the  designation  of  Lincoln 
by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Lincoln  and  Omaha  are 
able  to  provide  official  services  in  the 
geographic  areas  for  which  they  applied 

Effective  May  1, 1994,  and  ending 
April  30, 1997,  Lincoln  and  Omaha  are 


Opportunity  To  Comment  on  the 
Applicant  for  the  Jamestown  (ND)  Area 

agency:  Federal  Grain  Inspection 

Service  (FGISJ.^ 

ACTION:  Notice^ 

summary:  FGIS  is  requesting  comments 
on  the  applicant  for  designation  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
Gr»in  Inspection,  Inc.  (JamestowTi). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  May  2,  1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Neil  E.  Porter. 
Director,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454.  SprintMail  users  may  respond  to 
[A:ATTMAIL,0:USDA,ID:A36CPDIR]. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36CPDIR.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Neil  E.  Porter.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  February  1.  1994,  Federal 
Register  (59  FR  4678).  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Jamestown  to  submit  an  application 
for  designation.  Applications  were  due 
by  March  2,  1994.  Jamestovm,  the  only 
applicant,  applied  for  designation  for 
the  entire  area  currently  assigned  to 
them.  FGIS  is  publishing  this  notice  to 


provide  interested  persons  the 
opportunity  to  present  comments 
concerning  Jamestown.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  Jamestown.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicant  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 

as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  22. 1994. 
Neil  E.  Porter. 

Director,  Compliance  Division. 
[FR  Doc.  94-7361  Filed  3-31-94;  8:45  am) 
BILUNG  CODE  341»-€N-F 

Opportunity  for  Designation  in  the 
Minot  (ND)  and  Tri-State  (OH)  Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

action:  Notice^ 

summary:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
trieimially  and  may  be  renewed.  The 
designations  of  Minot  Grain  Inspection. 
Inc.  (Minot),  and  Tri-State  Grain 
Inspection  Service,  Inc.  (Tri-State).  will 
end  September  30,  1994,  according  to 
the  Act,  and  FGIS  is  asking  persons 
interested  in  providing  official  services 
in  the  specified  geographic  areas  to 
submit  an  application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  2, 1994. 

ADDRESSES:  Applications  must  be 
submitted  to  Neil  E.  Porter.  Director, 
Compliance  Division,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
Telecopier  (FAX)  users  may  send 
applications  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Neil  E.  Porter.  If  an  application  is 
submitted  by  telecopier,  FGIS  reserves 
the  right  to  request  an  original 
application.  All  applications  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  S.W..  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
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SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS*  Administrator  to  designate  a 
qualified  appUcant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  appficanl  to  provide 
such  official  services. 

FGIS  designated  Minot.  main  office 
located  in  Minot.  North  Dakota,  and  Tri- 
State,  main  office  located  in  Cincinnati, 
Ohio,  to  provide  official  inspection 
services  under  the  Act  on  October  1, 
1991. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Minot  and  Tri-State  end  on 
September  30, 1994.  The  geographic 
area  presently  assigned  to  Minot,  in  the 
State  of  North  Dakota,  pursuant  to 
Section  7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  North 
Dakota  State  line  east  ft>  State  Route  14; 

Bounded  on  the  East  by  State  Route 
14  south  to  State  Route  s';  State  Route 
5  east  to  State  Route  60;  State  Route  60 
southeast  to  State  Route  3;  State  Route 
3  south  to  State  Route  200; 

Bounded  on  the  South  by  State  Route 
200  west  to  State  Route  41;  State  Route 
41  south  to  U.S.  Route  83;  U.S.  Route  83 
northwest  to  StatH  Route  200;  Stale 
Route  200  west  to  U.S.  Route  85;  U.S. 
Route  85  south  to  Interstate  94: 
Interstate  94  weiU  to  the  North  Dakota 
St?ite  lino;  and 

Bouncied  on  the  vVest  by  the  North 
Dukota  State  line. 

Thf  foi lowing  IfKations,  outside  of 
the  aL-cv;-  i;ont;:Juous  geographic  area, 
are  par;  of  dii:;  geographic  area 
assigninent:  Harvey  Farmers  Elevator, 
Har\ey,  WpIIs  County  (located  inside 
Grand  Forks  Grain  Inspection 
Departmv'nt.  Inc.'s,  area);  and  Benson 
Quinn  Company,  Undenvcxxl,  and 
Missouri  Valley  Grain  Company, 
Washburn,  all  in  McLean  County 
(located  inside  Grain  Insf)ection,  Inc.'s, 
area). 

The  geographic  area  presently 
a.ssigned  to  Tri-State,  in  the  States  of 
Indiana,  Kentucky,  and  Ohio,  pursuant 
to  Section  7(0(2)  of  the  Act,  which  may 
be  assigned  to  the  applicant  selected  for 
designation  is  as  follows: 


Dearborn.  Decatur,  Franklin.  Ohio, 
Ripley.  Rush  (south  of  State  Route  244). 
and  Switzerland  Counties,  Indiana. 

Bath.  Boone.  Bourbon,  Bracken. 
Campbell,  Clark,  Fleming.  Gallatin, 
Grant,  Harrison,  Kenton,  Lewris  (west  of 
State  Route  59).  Mason,  Montgomery, 
Nicholas,  Owen,  Pendleton,  and 
Robertson  Counties,  Kentucky. 

In  Ohio: 

Bounded  on  the  North  by  the  northern 
Preble  County  line  east;  the  western  and 
nonhem  Miami  County  lines  east  to 
State  Route  296;  State  Route  296  east  to 
State  Route  .560;  State  Route  560  south 
to  the  Clark  County  line;  the  northern 
Clark  County  line  east  to  U.S.  Route  68; 

Bounded  on  the  East  by  U.S.  Route  68 
south  to  U.S.  Route  22;  U.S.  Route  22 
east  to  State  Route  73;  State  Route  73 
southeast  to  the  Adams  County  line;  the 
eastern  Adams  County  line; 

Bounded  on  the  South  by  the 
southern  AdaHiS,  Brown,  Clermont,  and 
Hamilton  County  lines;  and 

Bounded  on  ifie  West  by  the  western 
Hamilton,  Butler,  and  Preble  County 
lines. 

Interested  persons,  including  Minot 
and  Tri-State,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  si>ecified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  begirming  October 
1,  1994,  and  ending  September  30,  1997. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Comphance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
i.nformation  will  be  considered  in 
det.vmining  which  applicant  will  be 
designated. 

Authority:  Pub.  L  94-582.  90  StaJ  2867. 
as  amendud  (7  U.S.C  71  iH  .-fq  ) 

Dated;  Mnrch  22,  1994. 
Neil  E.  Porter, 

Dirr'cU.r.  Cc:rpl:Qnc(  Division. 
IFR  Doc.  94-7362  Filed  3~n-i^.  I'AS  auTiJ 

BILLING  CODE  J410-EH-F 


Rural  EJectrtficaUon  Administration 

Municipal  Interest  Rates  for  Second 
Quarter  of  1994 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  second  quarter  of  1994. 

SUMMARY:  REA  hereby  announces  the 
interest  rates  for  advances  on  municipal 


rate  loans  with  interest  rate  terms 
beginning  during  the  second  calendar 
quarter  of  1994. 

DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  April  1, 
1994,  and  ending  Jime  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Management  Analyst,  U.S. 
Dej^-tment  of  Agriculture,  Rural 
Electrification  Admmistration.  room 
2230-s,  14th  Street  &  Independence 
Avenue  SW.,  Washington.  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  REA  regulations  at  7  CFT?  1714.5,  the 
interest  rates  on  advances  from 
municipal  rate  loans  arc  based  ca 
indexes  pubUshed  in  the  "Bond  Buyer" 
for  the  four  weeks  prior  to  the  first 
Friday  of  the  last  month  before  the 
beginning  of  the  quarter.  In  accordance 
with  7  CFR  1714.5,  the  interest  rates  are 
estabhshed  as  shown  in  the  following 
table  for  all  interest  rate  terms  that  begin 
at  any  time  during  the  second  calend^ 
quarter  of  1994. 


Interest  rate  term  ends  in  (year) 


20 1 5  or  later 

2014 

2013 

2012 

2011  

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 

2002 

2001  

2000 

1999 

1&98 

1987 

19G6 

1995 


Interest 
rate 

(0.000 
percent) 


5.500 
5.500 
5.500 
5.600 
5.375 
5375 
5.375 
5.250 
5.125 
5.125 
5.000 
4  875 
4.750 
4.625 
4.S25 
4500 
4  375 
4.125 
3.750 
3.625 
3.000 


Dated  March  29.  1994. 
Wally  Beyer, 

Administrator. 

|FK  Doc.  94-7640  F.led  3-31-94;  845  am] 

BILUNO  CODE  341ft-' S-P 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  12-94] 

Foreign-Trade  Zone  84;  Houston,  TX; 
Application  for  Subzone  Hydrii 
Company  Facilities  (Oil  Field 
Equipment) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
special-purpose  subzone  status  for 
export  activity  at  the  oil  well  equipment 
manufacturing  facilities  of  the  Hydrii 
Company  (Inc.),  located  in  Houston, 
Texas.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign -Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-eiu),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  March  24, 1994. 

The  Hydrii  facilities  consist  of  two 
sites  in  Houston  (Harris  County).  Texas. 
Site  1:  (96  acres) — administrative/ 
manufacturing  buildings,  3300  North 
Sam  Houston  Parkway  East,  one  mile 
south  of  Houston  Intercontinental 
Airport;  and.  Site  2:  (10  acres) — 
manufacturing  buildings,  8641  Moers 
Road,  about  V2  mile  east  of  Hobby 
Airport.  The  facilities  (350  employees) 
produce  offshore  and  siu-face  oil  field 
drilling  equipment,  such  as  blowout 
preventers,  diverter  systems,  chokes, 
and  drill  stem  valves,  for  export  and  the 
domestic  market.  Foreign-origin 
materials  used  in  the  manufacturing 
process  (about  10%  of  total)  include: 
plastic  articles,  iron,  steel,  or  non-alloy 
casings;  drill  pipe  of  iron,  non-alloy,  or 
alloy;  tubes  of  iron,  non-alloy  or  alloy, 
alloy  tube/pipe  fittings,  insulated  wire, 
and  lighting  fittings.  The  application 
requests  subzone  status  for  export 
activity  only  (foreign  materials  would  be 
admitted  under  privileged  foreign  status 
(19  CFR  146.41)). 

Zone  procedures  would  exempt 
Hydrii  from  Customs  duty  payments  on 
the  foreign  materials  used  in  export 
production  (60%  of  output).  Foreign 
materials  and  finished  products  held  for 
export  would  be  eligible  for  an 
exemption  from  certain  state  and  local 
ad  valorem  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
Hydrii  facihties'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 


Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  31,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-dty  period  (to  June  15,  1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  #1  Allen  Center,  500  Dallas. 

suite  1160,  Houston,  TX  77002. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  Street  &  Constitution  Avenue 

NW.,  Washington,  DC  20230. 

Dated:  March  25,  1994. 
John  J.  Da  Ponte,  Jr., 

Execu  live  Secretary. 

(FR  Doc.  94-7855  Filed  3-31-94;  8:45  am] 

BtLUNQ  CODE  3510-OS-P 


[Ordtr  No.  687} 

Grant  of  Authority  for  Subzone  Status; 
West  Coast  Forest  Products,  Inc. 
(Wood  Building  Products);  Arlington, 
WA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Boani)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entr>'  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr)-; 

U7iereos,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Tacoma,  grantee  of  Foreign-Trade 
Zone  86.  Tacoma,  Washington, 
requesting  authority  for  special-purpose 
subzone  status  at  the  West  Coast  Forest 
Products,  Inc.,  plant,  located  in 
Arlington  (Snohomish  County), 
Washington,  for  the  processing/ 
manufacturing  for  export  of  Spruce- 


Pine-Fir  type  lumber  (predominantly 
white  spruce)  which  is  sourced  from 
lumber  mills  in  the  northern  sections  of 
Alberta,  British  Columbia,  and 
Saskatchewan,  Canada,  was  filed  by  the 
Board  on  December  3, 1992,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  36-92. 
57  FR  61395. 12-24-92);  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  86B)  at  the  West 
Coast  Forest  Products  plant  in 
Arlington.  Washington,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  restriction  and  condition:  1. 
All  foreign-origin  lumber  processed  or 
manufactured  under  zone  procedures  at 
the  plant  shall  be  exported,  and; 

2.  Because  of  the  special 
circumstances  of  this  case,  this  action 
will  not  be  considered  a  precedent  for 
other  FTZ  Board  actions. 

Signed  at  Washington,  DC,  this  24th  day  of 
March  1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 

Import  Administration,  Chairman,  Committee 

of  Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

E.xecutive  Secretary. 

(FR  Doc.  94-7854  Filed  3-31-94;  8:45  am] 

BILUNG  CODE  3510-OS-P 


International  Trade  Administration 

(A-401-801] 

Antifriction  Bearings  From  Sweden; 
United  States  Court  ot International 
Trade  Decisions 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
SUMMARY:  On  November  30,  1993,  the 
United  States  Court  of  International 
Trade  (CIT)  rejected  the  Department  of 
Commerce's  redeterminations  on 
remand  of  the  final  results  of  the  first 
administrative  review  of  the 
antidumping  duty  order  on  Antifriction 
Bearings  (Other  "Than  Tapered  Roller 
Bearings)  and  parts  thereof  from 
Sweden  (56  FR  31762.  July  11. 1991). 
The  Torrington  Corp.  v.  United  States, 
(Slip  Op.  93-226,  November  30, 1993) 
{Torrington)  and  Federal-Mogul  Corp.  v. 
United  States.  (SUp  Op.  93-223, 
November  30, 1993)  [Federal -Mogul). 


JMI 


Specifically,  the  CIT  rejected  the 
Department's  methodology  for 
calculating  the  amount  of  the  tax 
adjustment  that  was  added  to  United 
States  price.  The  CIT  entered  final 
judgment  on  all  issues  in  Torrington, 
and  entered  final  judgment  on  all  issues 
in  Federal-Mogul.  The  results  covered 
the  period  November  9,  1988.  through 
April  30,  1990. 

EFFECTIVE  DATE:  December  10.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Farj^o  or  Richard  Rimlinger 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington  DC,  20230;  tel'^phone  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8,  1993,  in  The 
Torrington  Corp.  v.  United  States.  (Slip 
Op.  93-175),  and  on  June  2, 1993,  in 
Federal-Mogul  Ccrp.  v.  United  States. 
(Shp  Op,  93-90),  the  CIT  remanded  the 
final  results  of  the  first  administrative 
review  of  the  antidumping  duty  order 
on  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  parts 
thereof  from  Sweden  (56  FR  31762,  July 
11,  1991}  to  the  Department  for 
reconsideration  of  a  number  of  issues. 
For  one  of  these  issues,  in  both  cases, 
the  Court  ordered  the  Department  to 
determine  the  exact  monetarv  amount  of 
the  value  added  tax  (VAT)  paid  on  each 
sale  in  the  home  market,  to  make  certain 
that  the  amount  of  the  VAT  adjustment 
added  to  the  comparable  U.S.  sale  is  less 
than  or  equal  to  this  amount,  and  to  add 
the  full  amount  of  the  VAT  in  the  home 
market  to  foreign  market  value  (F\rV) 
without  adjustment.  On  October  8, 
1993,  and  on  September  1, 1993,  in 
Torrington  and  Federal-Mogul 
respectively,  the  Department  submitted 
to  the  CIT  its  redeterminations  on 
remand  on  the  VAT  and  other  issues. 
On  November  30.  1993,  the  CIT  ruled 
upon  Commerce's  redeterminations  in 
Torrington  and  Federal-Mogul.  In  this 
decision,  the  CIT  rejected  the 
Department's  redetermination 
methodology  for  calculating  the  amount 
of  the  VAT  adjustment  added  to  USP. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  {Fed.  Or. 
1990)  [Timken),  the  United  States  Court 
of  Appeals  for  the  Federal  Circuit  held 
that,  pursuant  to  19  U.S.C.  1516a(e),  the 
Department  must  publish  a  notice  of  a 
court  decision  which  is  not  "in 
harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CTT's 
decisions  in  Torrington  and  Federal- 
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Mogul  on  November  30,  1993.  which 
rejected  the  Department's 
redetermination  methodology  for 
calculating  the  amount  of  the  VAT 
adjustment  added  to  USP,  constitute 
decisions  not  in  harmony  with  the 
Department's  final  results. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise  covered  by 
each  of  these  cases  Further,  the 
Department  will  amend  the  final  results 
of  review  (to  refiect  the  change  in  VAT 
methodology  ordered  by  the  CIT)  in 
either  or  both  of  these  cases  if  a 
"conclusive  "  decision(s)  is  rendered 
affirming  the  CIT's  opinion. 

Dated  March  23,  199-1. 
Joseph  A.  Spetrini, 

Aair.g  Assistant  Secretary  fcr  import 

Administration. 

jFR  Doc  94-7651  F,!ed  3-31-94,  8  45  iir.j 

B!LLir4G  CODE  3510-OS-P 


Secretariat  File  No.:  USA-93-1 904-04 

Amended  Final  Determination 
Pursuant  to  BinatJonal  Panel  Order 
Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  25,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Freifich  or  Jean  Kemp,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  482-3793. 
SUMMARY:  The  Department  of  Commerce 
has  prepared  this  final  correction  of 
clerical  errors  pursuant  to  the  order 
from  the  Binational  Panel,  Secretariat 
File  No.;  USA-93-1 904-04. 
BACKGROUND:  On  March  15, 1994,  the 
Binational  Panel  in  the  case  of  IPSCO, 
Inc.  (IPSCO).  Secretariat  File  No.  USA- 
93-1904-04  (March  15,  199}),  granted  a 
motion  by  respondent,  IPSCO,  asking 
the  Department  of  Commerce 
(Department)  to  correct  two  ministerial 
errors  in  the  Department's  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  From  Canada,  published  at 
58  FR  37099  Ouly  9,  1993).  The  results 
covered  the  period  from  January  1 , 
1992,  throu^  June  30,  1992. 

In  this  case,  the  Binational  Panel 
ordered  the  Department  to  correct  the 
following  two  errors  which  appeared  in 
the  computer  program  for  IPSCO  cut-to- 
length  plate: 


1.  The  computer  program's  mistaken 
elimination  of  home  market  sales  of 
control  number  0019. 

2.  The  computer  program's  mibfaken 
inclusion  of  imputed  credit  expenses  in 
the  costs  used  for  the  less-than-cost 
comparison*;. 

The  Department  corrected  these 
computer  programming  errors  in  the 
manner  suggested  by  petitioners,  and 
agreed  to  by  respondent. 
RESULTS  OF  ORDER:  The  recalculated 
weighted-average  dumping  margin  is: 


Company 


IPSCO 


Margin 
percent- 
age 


1  69 


This  final  correction  is  in  accordance 
with  the  order  of  the  Binational  Panel, 
Secretariat  File  No.:  USA-93-1 904-04 

Dated:  March  25,  1994. 
Joseph  A.  Spetrini, 

ActiT\g  A.'ifistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-7650  Filed  3-31-94,  8  45  in.) 

BILUNG  CODE  3S10-OS-P 


[A-821-8021 

Amendment  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  From  the 
Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  C.  Gannon,  Eric  Massman,  or 
Mehssa  Skinner,  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington,  DC  20230;  telephone:  (202) 
482-1391,  (202)  482-1382.  or  (202)  482- 
0159,  respectively. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  and  the  Government  of 
the  Russian  Federation  (GRF)  have 
signed  an  Amendment  (the 
Amendment)  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  from  the 
Russian  Federation  (the  Agreement). 
The  parties  signed  the  Amendment 
recognizing  that  the  Agreement  to  date 
had  not  generated  the  anticipated 
increase  in  the  price  of  U.S.-origui 
natural  uranium  that  would  have 
permitted  renewed  sales  of  Russian 
uranium  under  the  price-tied  quota 
mechanism  nor  increased  sales  of  U  S.- 
origin  natural  uranium  or  employment 
in  the  U.S.  uranium  industry. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  October  16, 1992.  the  Department 
and  the  GRF  signed  the  suspension 
agreement  on  uranium  and,  on  October 
30. 1992,  the  Agreement  was  pubUshed 
in  the  Federal  Register  (57  FR  49220, 
49235).  The  Department's  latest  price 
calculation,  under  the  terms  of  the 
Agreement,  on  October  1, 1993.  did  not 
reach  the  threshold  price  of  $13.00  per 
pound  which  would  allow  for  Russian 
Federation  imports  of  uranium  into  the 
U.S.  market  under  the  price-tied  quota 
mechanism  (Appendix  A  of  the 
Agreement).  Thus,  the  GRF  requested 
consultations  with  the  Department,  as 
specified  in  Section  X.C  of  the 
Agreement,  in  order  to  review  the 
market  situation  and  consider 
adjustments  to  the  quota. 

As  a  result  of  these  consultations,  a 
proposed  amendment  to  the  Russian 
suspension  agreement,  based  on  the 
concept  of  joint  sales  between  U.S.  and 
Russian  producers,  was  initialled  on 
December  13, 1993,  by  the  Department 
and  the  GRF.  The  Department 
subsequently  released  the  proposed 
amendment  to  interested  parties  for 
comment.  After  careful  consideration  by 
the  Department  of  the  comments 
submitted  and  further  consultations 
between  the  two  parties,  the  Department 
and  the  GRF  signed  the  final 
amendment  on  March  11, 1994.  The  text 
of  the  Amendment  follows  in  Annex  1 
to  this  notice. 

Information  on  the  amount  of  annual 
matched  imports  remaining  available  for 
the  year,  as  noted  in  Section  IV. E  of  the 
Amendment,  may  be  obtained  from  the 
above-noted  contacts  in  the  Office  of 
Agreements  Compliance.  Confirmation 
requests  should  be  submitted,  in 
accordance  with  19  CFR  353.31  and 
353.32,  to:  Secretary  of  Commerce, 
Attention:  Import  Administration 
(Office  of  Agreements  Compliance), 
Cental  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  St.  N\V.,  Washington, 
DC  20230. 

Dated:  March  25. 1994. 
loseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Annex  1 — Amendment  to  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  the  Russian  Federation 

The  parties  recognize  that  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  the  Russian  Federation  ("the 
Agreement")  has  not  generated  the 
anticipated  increase  in  the  price  of  U.S.- 


origin  natural  uranium  that  would  have 
permitted  renewed  sales  of  Russian 
uranium  under  the  price-tied  quota 
mechanism;  nor  has  the  Agreement 
increased  sales  of  U.S. -origin  natural 
uranium  or  employment  in  the  U.S. 
uranium  industry.  Because  an  objective 
of  this  Agreement  is  to  restore  the 
competitive  position  of  the  U.S. 
industry,  the  parties  agree  as  follows. 

The  Agreement  is  hereby  extended 
until  March  31,  2004.  Consistent  with 
the  requirement  of  Section  734(1)  of  the 
U.S.  Tariff  Act  of  1930,  as  amended  (the 
Act)  to  prevent  the  suppression  or 
undercutting  of  price  levels  of  domestic 
products  in  the  United  States.  Sections 
II,  IV,  VIII  and  XIV  are  amended  as  set 
forth  below.  Appendix  A  of  the 
Agreement  is  suspended  until  March  31, 
2004,  in  accordance  with  amended 
Section  XIV.  All  other  provisions  of  the 
Agreement,  particularly  Section  VII, 
remain  in  force  anXapply  to  this 
Amendment. 

The  following  definitions  are  added  to 


Section  II. 
II.  Definitions 

(e)  For  purposes  of  this  Agreement, 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America,  (f) 
Separative  work  unit,  or  SVVU,  means 
the  standard  measure  of  enrichment 
services.  The  effort  expended  in 
separating  a  mass  F  of  feed  of  assay  Xf 
into  a  mass  P  of  product  of  assay  Xp  and 
waste  of  mass  W  and  assay  x*  is 
expressed  in  terms  of  the  number  of 
separative  work  units  needed,  given  by 
the  expression 

S\VU=\W(x^)-t-PV(Xp)  -  FV(xf),  where 
V(x)  is  the  "value  function,"  defined  as 
V(x)=(l-2x)ln[(l-x)/xl. 

(g)  "U.S.  producer"  means:  (1)  a 
company  that  owtis  a  production 
interest  in  a  licensed  or  permitted  mine 
capable  of  producing  uranium  with 
sufficient  euonomically  recoverable 
reserves  to  justify  production  or  (2)  a 
U.S.  converter  or  enricher. 

(h]  "For  consumption"  means  for 
further  processing  (as  necessary)  and 
use  as  nuclear  fuel.  Consumption  may 
include  such  uses  as  swaps  or 
exchanges  of  material,  only  where  such 
swaps  or  exchanges  are  documented  to 
be  conducted  solely  for  the  purpose  of 
facilitating  the  further  processing  and 
use  as  nuclear  fijel  by  the  end-user.  The 
material  shall  not  be  loaned.  The 
material  shall  not  be  resold  except  as  a 
result  of  force  majeure. 

(i)  "End-user"  means  an  entity,  such 
as  an  electric  utility,  hospital,  or 


scientific  institution,  which  consumes 
uranium. 

(j)  A  "Spot  Contract"  means  any 
contract  for  natural  uranium  and/or 
SWU  that  specifies  that  all  deliveries 
must  be  completed  within  12  months  of 
contract  execution.  A  "Long-Term" 
contract  means  any  contract  that  is  not 
a  spot  contract. 

(k)  "Newly-produced"  natural 
uranium  in  the  form  of  U.iOs  means 
uranium  produced,  on  or  after  the 
effective  date  of  this  Amendment,  by 
conventional  mining,  in-situ  leaching 
( 'ISL')  production,  co-product  or  by- 
product production,  or  mine  water 
recovery  production.  Newly-produced 
natural  uranium  in  the  form  of  UFe 
means  U¥(,  containing  newly-produced 
UiOw.  If  the  Russian  Federation  Ministry 
of  Atomic  Energy  (MINATOM)  has  not 
concluded  sales  of  at  least  2,204,620 
pounds  UiOg  equivalent  during  the  first 
six  months  of  this  Amendment,  up  to 
1.000.000  pounds  UiOk  equivalent 
mined  prior,  and  milled  subsequent  to, 
the  effective  date  of  the  Amendment, 
may  be  used  for  the  purpose  of  matched 
sales  for  the  remainder  of  that  year. 

Section  IV.A..  IV.B.,  and  IV.C.l.,  and 
to  the  extent  that  they  relate  to 
Appendix  A,  other  portions  of  Section 
IV,  are  replaced  with: 

IV.  Matched  Imports.  Matched 
imports  are  imports  of  Russian-origin 
natural  uranium  or  SVVU  that  are 
matched  with  U.S. -origin  natural 
uranium  or  SWU  for  delivery  to  end- 
users  for  consumption  in  the  United 
States  in  accordance  with  the  terms  of 
this  Amendment.  Russian-origin  natural 
uranium  or  SWU  may  be  imported  into 
the  United  States  under  this 
Amendment  only  if  they  qualify  as 
matched  imports  as  described  below. 
The  importer  must  document  that  the 
United  States  Department  of  Commerce 
("the  Department")  has  issued  a 
confirmation  under  which  the  shipment 
may  be  imported  and  any  prior  imports 
under  that  confirmation. 
Notwithstanding  other  provisions  of  this 
Amendment,  matched  imports  are 
authorized  up  to  the  limits,  and  subject 
to  the  conditions,  set  funh  below. 

To  qualify  as  a  matched  import  under 
this  section.  "Russian-origin"  natural 
uranium  (i.e.  U^O*  or  UF^)  or  SVVU  must 
be  matched  with  an  equal  portion  of 
"newly-produced"  U.S.-origin  natural 
uranium  (i.e.  U.iOg  or  UF6)  or  SWU, 
subject  to  adjustment  under  Section  D. 
For  purposes  of  this  Section,  Russian- 
origin  means  natural  uranium  (i.e.  UaOg 
or  VFe,]  or  SWU  which  is  produced  in 
Russia,  and  which  is  exported  from 
Russia  for  the  first  time  after  the 
effective  date  of  this  Amendment. 


Matched  imports  are  subject  to  the 
following  conditions: 

(a)  The  U.S.-origin  natural  uranium 
must  be  mined  in  the  United  States, 
and/or  the  U.S.-produced  SVVU  must  be 
or  have  been  performed  in  the  United 
States,  subsequent  to  the  effective  date 
of  this  Amendment  and  must  be 
delivered  pursuant  to  a  new  contract,  or 
a  new  extension  or  modification  of  a 
contract,  to  supply  the  needs  of  an  end- 
user  which  are  uncommitted  as  of  the 
date  of  the  Amendment; 

(b)  In  the  case  of  SWU,  prior  to  the 
presentation  of  the  matched  sale  to  the 
Department  for  confirmation,  the  U.S. 
producer-must  be  informed  of  all 
material  terms  of  the  matched  sale  to  the 
end-user  and  must  consent  to  the 
matching  of  Its  SWU  in  that  sale  with 
the  imported  Russian  SVVU; 

(c)  In  the  case  of  natural  uranium,  if 
the  U.S.  producer  is  not  the  contracting 
party  with  the  end-user,  then,  prior  to 
the  presentation  of  the  matched  sale  to 
the  Department  for  confirmation,  the 
U.S.  producer  must  consent  to  the 
matching  of  its  uranium  in  that  sale 
with  the  imported  Russian  uranium; 
and 

.,  (d)  Prior  to  the  presentation  of  the 
m^ched  sales  contract  to  the 
Department  for  confirmation,  the  U.S. 
producer  and  the  Russian  producer 
must  agree  to  the  schedule  of  deliveries 
to  the  end-user  of  the  imported  Russian 
uranium  w  SWU  and  of  the  U.S. 
uranium  or  SWU. 

Matched  sales  may  be  made  only  by 
matching  spot  contracts  to  spot 
contracts  and  long-term  contracts  to 
long-term  contracts,  as  defined  in 
Section  II,  and  uranium-type  to 
uranium-type  (i.e..  UjOg  or  UF<,). 
Consistent  with  Section  III  of  the 
Agreement,  conversion  does  not  change 
the  country-of-origin  of  uranium  ore, 
and,  thus,  U.S.-origin  UF6  is  U.S-origin 
UjOs  converted  at  any  converter. 

A.  Limits  for  Matched  Imports 

For  1994  (April  1,  1994-March  31, 
1995)  and  1995  (April  1,  1995-March  31, 
1996),  this  Amendment  authorizes 
annual  matched  sales  of  up  to  3,000 
metric  tons  (6,613,860  pounds  U.^Oh 
equivalent)  per  year  of  Russian-origin 
natural  uranium  and  up  to  2  million 
Russian-origin  SWU  per  year  from  the 
Russian  Federation  to  the  United  States. 
The  matching  natural  uranium  must  be 
sold  during  1994  and  1995  but  may  be 
imported  for  delivery  at  any  time  during 
the  Ufe  of  the  Amendment,  subject  to 
the  conditions  contained  herein.  For  the 
years  1996  through  2003.  this 
Amendment  authorizes  additional 
matching  deliveries  of  natural  uranium 
up  to,  but  not  exceeding,  the  levels 
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listed  in  Attachment  1.  Deliveries 
pursuant  to  the  3,000  metric  ton 
matched  natural  uranium  quotas, 
confirmed  in  1994  and  1995  and 
delivered  in  subsequent  years,  shall  not 
be  counted  against  the  quota  limitations 
listed  in  Attachment  1  for  the  years 
1996  through  2003.  Because  the  annual 
matching  SWU  quota  expires  two  years 
from  the  effective  date  of  this 
Amendment,  no  additional  matched 
SVVU  sales,  or  corresponding  imports  of 
SWU,  will  be  allowed.  However,  the 
matching  SVVU  sold  during  1994  and 

1995  may  be  delivered  at  any  time 
during  the  life  of  the  matched  sales 
contract. 

For  purposes  of  counting  against  the 
1994  and  1995  sales  quota  limitations 
for  both  natural  uranium  and  SWU,  the 
date  of  the  Department's  confirmation 
(see  Section  IV.E)  shall  determine 
whether  a  matched  import  comes  within 
the  annual  hmit.  However,  for  purposes 
of  counting  against  the  natural  uranium 
delivery  quota  limitations  for  the  years 

1996  through  2003.  the  date  of  delivery 
of  the  Russian  component  of  the 
confirmed  matched  sale  (see  Section 
IV.E)  shall  determine  whether  a 
matched  import  comes  within  the 
annual  limit.  The  sales  quotas  in  the 
first  two  years  and  the  delivery  quotas 
in  subsequent  years  of  the  Amendment 
for  natural  uranium  are  separate  and 
distinct. 

Enriched  uranium  from  Russia  may  be 
imported  only  if  there  is  a  matched  sale 
for  the  SWU  component  of  such 
enriched  uranium.  When  Russian 
enriched  UFs  is  imported  pursuant  to  a 
matching  SWU  sale,  an  equivalent 
amount  of  natural  uranium  (based  on 
the  Uzji  assay  of  the  product  assuming 
a  0.3  fails  assay)  must  be  deposited 
with,  exchanged,  or  returned  to  the 
seller's  account  on,  before,  or  up  to  five 
days  after  the  date  of  delivery  of  the 
imported  enriched  UFa  to  the  buyer  or 
the  buyer's  account.  The  feed 
component  shall  be  counted  against  the 
natural  uranium  matched  sales  quota, 
through  use  in  a  matched  sale,  unless 
the  feed  material  or  its  equivalent  that 
is  returned  to  the  seller  is  either 
exported  or  quarantined  from  the  U.S. 
market.  Regardless  of  the  ultimate 
disposition  of  the  natural  feed 
component  associated  with  a  sale  of 
Russian-origin  SWU,  from  the  time  any 
uranium  products  are  delivered  or 
returned  to  the  seller  or  for  the  seller's 
account  until  the  time  such  material  is 
disposed  of  in  accordance  with  the 
terms  of  this  Section  of  the  Amendment, 
the  seller  agrees  to  the  following: 

•  To  maintain  the  material  in  a 
separate  account  exclusively  for  the 


accounting  of  this  material  at  the 
converter,  eru-icher,  or  fabricator; 

•  To  make  available  to  the 
Department,  quarterly,  a  full  accounting 
of  all  deliveries  into  and  out  of  this 
account  at  the  converter,  enricher,  or 
fabricator  including  delivery  from  the 
account,  to  whom  delivery  was  made, 
pursuant  to  which  contract,  in  what 
quantity,  and  confirmation  of  the  status 
of  any  transaction  that  occurred  from 
the  account;  and 

•  To  certify  not  to  use  the  imported 
uranium  for  loans,  swaps,  or  use  as  loan 
repayment  or  any  purpose  other  than 
delivery  in  accordance  with  this  Section 
of  the  Amendment,  unless:  (i)  The 
amount  is  destined  for  consumption  as 
defined  in  Section  11(h);  (ii)  the  amount 
is  counted  against  the  quota  in 
cormection  with  a  confirmed  matched 
sale;  and  (lii)  the  Department  is  notified 
of  the  transaction. 

Any  natural  uranium  deposited  with, 
exchanged,  or  returned  to  the  seller  or 
the  seller's  account  as  a  result  of  sales 
of  Russian  SWU  under  matched 
contracts  shall  be  deemed  to  be  of 
Russian  origin  at  the  time  of  deposit, 
exchange  or  return,  and,  if  re-exported, 
shall  clearly  be  identified  as  Russian 
origin  in  all  accompanying 
documentation  and  packaging. 

MINATOM  will  restrict  the  volume  of 
direct  or  indirect  exports  to  the  United 
States  of  the  merchandise  subject  to  this 
Amendment  on  or  after  the  effective 
date  of  this  Amendment,  emd  will 
continue  to  restrict  the  transfer  or 
withdrawal  from  inventory  (consistent 
with  the  provisions  of  this  Section)  of 
the  merchandise  subject  to  this 
Amendment. 

MINATOM  will  ensure  that  all 
exports  of  merchandise  made  under  this 
provision  qualify  as  matched  imports 
made  in  conjunction  with  a  U.S. 
producer  or  enricher,  composed  of  equal 
parts  Russian  and  newly-produced  U.S.- 
origin  natural  uranium  (subject  to 
adjustment  under  Section  D)  or  SWU. 

B.  Per  Company  Limits  for  Matched 
Imports 

For  each  calendar  year's  quantity  of 
confirmed  matched  imports,  no  more 
than  20  percent  of  the  total  allowable 
limit  of  matched  imports  of  uranium 
may  be  matched  with  uranium  sourced 
from  any  single  U.S.  producer.  Nor  may 
more  than  fifty  (50)  percent  of  the  total 
allowable  limit  be  matched  with 
uranium  from  any  single  group  of 
producers  under  common  ownership  or 
control.  For  purposes  of  this  section, 
"ownership  or  control  "  shall  be  defined 
consistent  with  Section  771(13)  of  the 
Act. 
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C.  Price  Limits  for  Matched  Imports 

The  unit  price  paid  to  the  U.S. 
producer  for  the  U.S.  component  for 
each  sale  involving  matched  imports 
must  be  greater  than  the  unit  price  paid 
by  the  end-user  for  consumption  in  the 
United  States.  (If  the  producer  is  the 
seller  to  the  end-user,  there  may  be  no 
separate  payment  for  the  U.S. 
component.) 

D.  Monitoring  of  U.S.  Production 

Given  that  a  goal  of  this  Amendment 
is  to  stimulate  the  production  of  natural 
uranium  in  the  United  States,  the 
Department  will  monitor  the  level  of 
uranium  production  in  the  United 
States  through  information  obtained 
from  the  U.S.  Energy  Information 
Administration. 

Regardless  of  the  level  of  U.S. 
production,  matched  imports  during  the 
first  year  of  this  Amendment  will  be  on 
a  50-50  basis.  Depending  on  the  level  of 
U.S.  uranium  production  achieved  in 
the  firist  year,  the  matching  requirements 
for  matched  imports  in  the  second  year 
may  be  modified" as  described  below. 

The  Department  will  determine  the 
annualized  level  of  U.S.  production  of 
natural  uranium  in  1994  using  data  from 
April  1, 1994,  through  March  31, 1995. 
On  April  30, 1995,  the  Department  will 
announce  the  level  of  U.S.  production 
for  1994  for  the  purpose  of  possible 
adjustment  to  the  matching  requirement 
ratio  for  the  following  year.  If  the 
annualized  level  of  U.S.  production  in 
the  first  year  is  less  than  9  million 
pounds  or  more  than  10  million  pounds, 
then  the  ratio  required  for  matched 
import  limits  during  the  second  year  of 
this  Amendment  will  be  adjusted  in 
accordance  with  the  following  schedule: 


U.S.  production  for  first 
year  (millions  of  lbs.) 


4-5  .. 

5-6  .. 

&-7  .. 

7-8  .. 

a-9  .. 
9-10  .. 
10-11 
11-12 
12-13 
13-14 
14-15 


Matching  require- 

ment for  second 

year  (percentages) 

U.S. 

Russian 

55 

45 

54 

46 

53 

47 

52 

48 

51 

49 

(') 

(') 

49 

51 

48 

52 

47 

53 

46 

54 

45 

55 

'  No  ctiange. 

Any  changes  in  the  ratio  required  for 
matched  imports  during  the  second  year 
of  this  Amendment  will  not  affect 
matched  imports  confirmed  by  the 
Department  during  the  first  year  of  this 
Amendment. 


Such  a  ratio  adjustment  will  only  be 
in  force  during  1995.  For  all  subsequent 
years  of  the  Amendment,  the  ratio  for 
matching  sales  will  remain  at  50-50. 

E.  Department  Confirmation  of  Matched 
Imports. 

Any  matched  sales  contract  to  the 
end-user  to  be  used  in  a  matched  sale 
under  this  Amendment  must  be 
submitted  to  and  confirmed  by  the 
Department  in  accordance  with  this 
Section.  To  be  confirmed  as  a  matched 
contract,  the  party  submitting  the 
contract  must  provide  the  following 
information: 

•  The  date  and  terms,  including 
price,  of  the  contract  with  the  end-user 
pursuant  to  which  the  matched 
import(s)  will  be  made; 

•  A  description  of  the  physical 
material  being  imported; 

•  Identification  of  the  Russian 
supplier  of  the  matched  import(s); 

•  The  estimated  date  on  which  the 
matched  import{s)  will  enter  the 
customs  territory  of  the  United  States; 

•  The  export  license  number  under 
which  the  import(s)  will  be  exported; 

•  The  U.S.  producer  and  specific 
production  facility  from  which  the 
matched  material  was  or  will  be 
sourced; 

•  Explanation  of  the  U.S.  producer's 
relation  to  any  other  enterprise  involved 
in  the  production  and/or  sale  of 
uranium  in  the  United  States; 

•  A  copy  of  the  contract  with  the  end- 
user  pursuant  to  which  the  matched 
import(s)  are  to  be  made; 

•  A  copy  of  any  separate  contract  or 
agreement  made  for  the  U.S.  material; 

•  Certification  from  the  U.S.  producer 
that  its  production  will  be  "newly- 
produced"  (within  the  meaning  of  this 
Amendment)  to  fulfill  the  contract,  and 
its  ability  and  commitment  to  provide, 
at  the  time  specified  in  the  contract,  the 
contracted  volume  of  natural  uraniiun 
and/or  SWU; 

•  Certification  from  the  U.S.  producer 
that  it  consents  to  the  matching  of  its 
material  and  the  estimated  delivery 
schedule; 

•  An  estimated  delivery  schedule; 

•  Certification  from  the  end-user  that 
it  will  consimie  the  matched  product  in 
the  United  States  in  accordance  with 
Section  11(h)  of  this  Amendment; 

•  All  documentation  relating  to  the 
escrow  account  set  up  for  the  matched 
sale;  and 

•  Any  other  information  that  the 
Department,  after  consultation  wdth 
MINATOM,  determines  necessary  to 
confirm  that  the  requirements  of  this 
Amendment  have  been  met. 

Within  15  days  of  filing  with  the 
Import  Administration's  Central 


Records  Unit  a  complete  confirmation 
request,  the  Department  will  confirm 
that  the  matched  sales  contract  qualifies 
for  matching  under  this  Amendment  or 
will  state  specifically  why  it  does  not 
qualify.  In  making  such  a  determination, 
the  Department  will  limit  its  review  to 
determining  (i)  whether  the  contract 
under  review  comes  within  total  annual 
limits  remaining  available  for  the  year 
in  which  the  request  was  submitted;  (ii) 
whether  the  U.S.  uranium  matched 
under  the  matched  sales  contract 
exceeds  the  per  company  limitations  set 
forth  in  Section  IV.B;  and  (iii)  whether 
the  sales  price  for  the  newly-produced 
U.S.  uranium,  if  there  is  such  "a  separate 
sale,  meets  the  requirements  set  forth  in 
Section  IV.C.  Further,  in  the  process  of 
confirmation  request  and  approval,  the 
Department  will  review  the  specific 
terms  of  the  escrow  accoimt 
documentation. 

The  end-user  must  pay  a  blended 
price  for  all  deliveries.  When  deliveries 
of  Russian  uranium  are  made  prior  to 
deliveries  of  the  matching  U.S.  product, 
either: 

a.  The  U.S.  product  must  be  delivered 
to  the  end-user  within  1  month  of 
delivery  of  the  Russian  component  to 
the  end-user,  or 

b.  The  difference  betweeathe  price 
paid  to  the  Russian  producer  and  the 
blended  price  will  be  paid  into  a 
properly  drawn  escrow  accoiuit 
specified  in  the  contract.  However,  the 
amount  deposited  in  the  escrow  account 
shall  in  no  case  be  less  than  10  percent 
of  the  total  contracted  value  of  the  U.S. 
component  of  the  matched  sale.  The 
escrow  funds  will  be  forfeited  if  the  U.S. 
producer  fails  to  deliver  any  portion  of 
the  U.S.  component  of  the  matched  sale. 
The  Department  and  MINATOM  will 
develop  a  way  to  dispose  of  any 
forfeited  escrow  funds,  but  in  no  event 
will  such  funds  be  returned  to  any 
matched  sales  participant,  e.g..  the  U.S. 
or  Russian  producer,  the  end-user,  or 
the  importer. 

If  the  Department  determines  upon 
review  that  any  party  has  failed  to 
deliver  or  cancelled  delivery  of  uranium 
or  SWU  in  a  matched  sale  contract  for 
any  reason  other  than  force  majeure,  or 
has  otherwise  not  complied  with  the 
terms  of  the  Amendment,  that  party 
shall  be  precluded  frtim  participation  in 
any  further  matched  sales. 

Upon  confirmation,  the  Department 
will  subtract  the  total  amount  of 
contracted  Russian-origin  matched- 
import  uranium  and/or  SWU  from  the 
remaining  quota  for  that  year.  The 
Department  shall  also  make  available  on 
a  current  and  continuous  basis  the 
amount  of  annual  matched  imports  that 
remain  available  for  the  year.  The 
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Department  will  publish  the  contact 
office  (and  telephone  number)  for 
obtaining  such  information  and  the 
office  to  which  confirmation  requests 
should  be  sent.  If  the  Department  fails 
to  respond  to  a  confirmation  request  for 
a  matched  import  within  15  days,  the 
request  shall  be  deemed  to  be  approved 
notwithstanding  any  other  provisions  of 
this  Amendment. 

Russian  natural  uranium  or  SWU  may 
be  imported  into  the  United  States  prior 
to  the  scheduled  time  for  delivery 
pursuant  to  a  confirmed  matched  sales 
contract  only  if: 

(1)  The  material  is  placed  in  a 
dedicated  account  for  the  approved 
contract; 

(2)  The  importer  (if  the  owner  of 
material,  or  the  person  for  whom  or  on 
whose  behalf  the  material  is  imported) 
or  his  consignee,  certifies  to  the 
Department  that  such  material  will  not 
be  sold,  loaned,  swapped,  or  utilized 
other  than  for  delivery  to  the  U.S.  end- 
user  for  consumption  in  accordance 
with  Section  11(h)  of  this  Amendment; 
and 

(3)  The  material  enters  the  U.S.  but  is 
not  liquidated  until  such  time  as  it  is 
delivered  to  the  end-user. 

Prior  to  U.S.  Customs  clearance  of  the 
Russian-origin  uranium,  the  importer  (if 
the  owner  of  material,  or  the  person  for 
whom  or  on  whose  behalf  the  uranium 
is  imported)  will  notify  the  Department 
of  the  date  of  import,  the  quantity  and 
declared  value  of  the  shipment,  the 
vessel  name,  the  port  of  entry,  and  the 
pre-confirmed  individual  contract 
pursuant  to  which  the  shipment  is 
entering.  If  such  information  is 
consistent  with  a  pre-confirmed  contract 
and  the  notice  of  request  for  delivery 
from  the  end-user,  the  Department  will 
notify  the  U.S.  Customs  Service  within 
five  business  days.  The  importer  will 
provide  certification  to  U.S.  Customs  at 
time  of  import  that  the  material  will  be 
used  only  for  a  matched  sale  subject  to 
the  conditions  of  this  Amendment  and 
will  be  consumed  in  accordance  with 
Section  11(h)  of  this  Amendment.  Once 
the  U.S.  Customs  Service  has  received 
the  foregoing  notification  and 
certification,  it  will  promptly  release  the 
shipment. 

The  following  paragraph  constitutes 
an  addendum  to  Section  VTII  of  the 
Agreement: 

MINATOM  agrees  to  adhere  to  all 
reporting  requirements  specified  in 
Section  Vin.A.  of  the  Agreement. 
Appendix  B  data  will  be  submitted  to 
the  Department  according  to  the 
reporting  requirements  specified  in 
Section  VIII.A.  of  the  Agreement,  and 
will  be  treated  and  verified  in 
accordance  with  the  Letter  of 
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Administration  exchanged  between  the 
Department  and  MINATOM 
simultaneously  with  the  signing  of  this 
Amendment.  The  Department  and 
MINATOM  agree  that  the  Letter  of 
Administration  constitutes  an  integral 
part  of  this  Amendment. 

Section  XIV  of  the  Agreement  is 
amended  by  adding  the  following: 

C.  Miscellaneous 

The  parties  agree  to  consult  on  a 
regular  basis  during  the  term  of  this 
Agreement  on  Russia  being  treated  as  a 
market  economy  or  the  Russian  uranium 
industry  being  treated  as  a  market- 
oriented  industry  under  U.S. 
antidumping  laws.  During  such 
consultations  the  Department  will 
identify  the  criteria  that  Russia  or  the 
Russian  uranium  industry  would  need 
to  satisfy  to  be  accorded  such  treatment 
by  the  E)epartment. 

The  parties  further  agree  that  their 
intention  is,  consistent  with  Section  fV.J 
of  the  Agreement,  that  Russia  be 
accorded  treatment  no  less  favorable 
than  any  other  Republic  of  the  former 
Soviet  Union  that  also  has  a  suspension 
agreement  with  the  United  States  with 
respect  to  trade  in  uranium. 
Accordingly,  if  U.S.  law,  regulation, 
administrative  practice,  or  policy 
should  change  in  any  manner  that 
would  result  in  relatively  less  favorable 
treatment  for  Russia,  or  if  the  United 
States  should  enter  into  any  agreement 
or  understanding  or  take  any  action  that 
would  cause  that  result,  the  parties  will 
promptly  enter  into  consultations  with 
a  view  to  amending  this  Agreement  so 
as  to  eliminate  such  less  favorable 
treatment. 

The  Parties  agree  that  this 
Amendment  constitutes  an  integral  part 
of  the  Agreement. 

The  English  language  version  of  this 
Amendment  shall  be  controlling. 

Signed  on  this  11th  day  of  March.  1994., 

For  the  Ministry  of  Atomic  Enei;gy  of  the 
Russian  Federation: 
Nikolai  Yegorov. 

For  the  United  States  Department  of 
Conunerce: 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Attachment  1 


Attachment  1— Continued 


Year 

Natural  ura- 
nium (lbs 
UjCe) 

SWU 

19941  

6.613.860 
6.613.860 
1.930,000 
2,710.000 
3,600.000 

2,000,000 

2.000,000 

rVa 

1995'  

1996  

1997  

n/a 

1998  

rVa 

Natural  ura- 

Year 

nium  (lt»s 
UjOse) 

SWU 

1999  

4  040  000 

n/a 

2000  

4.230,000 

rVa 

2001    

4.040,000 

n/a 

2002  

4.890.000 

n/a 

2003  

4.300.000 

n/a 

'  The  quota  volume  in  ttiese  years  apply  to 
sales.  Deliveries  pursuant  to  these  contracts 
may  be  delivered  in  subsequent  years. 

[FR  Doc.  94-7849  Filed  3-31-94;  8.45  am] 
BILLING  CODE  3510-DS-P 


Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  axmual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 

EFFECTIVE  DATE:  April  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Kam  Goff,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Comirerce  ("the 
Department")  to  determine,  in 
consultation  writh  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  wdth 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  aruiual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
TAA)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amov  .it  of  each  subsidy  on 
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which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 


government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  vknriting  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  March  29, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


APPENDIX— Quota  Cheese  Subsidy  Programs 

[in  cents  per  pound] 


Country 


Belgium  

Canada  

Denmark 

Finland 

France  

Germany 

Greece  

Ireland  

Italy 

Luxembourg  

Nettierlands 

Norway 

Portugal  

Spain 

Switzerland 

U.K 

1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 


Program(s) 


European  Community  (EC)  Restitution  Payments 
Export  Assistance  on  Certain  Types  of  Cheese  .. 

EC  Restitution  Payments  

Export  Subsidy  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

Indirect  (Milk)  Subsidy 

Consumer  Subsidy 

I 

EC  Restitution  Payments  

EC  Restitution  Payments  

Deficiency  Payments 

EC  Restitution  Payments  


Gross'  sut)- 

Net  2  sub- 

sidy 

skly 

37.3 

37.3 

26.6 

26.6 

51.7 

51.7 

88.8 

88.8 

54.4 

54.4 

54.5 

54.5 

35.8 

35.8 

54.7 

54.7 

82.5 

82.5 

37.3 

37.3 

39.0 

39.0 

16.2 

16.2 

35.9 

35.9 

52.1 

52.1 

37.5 

37.5 

41.3 

41.3 

144.4 

144.4 

39.9 

39.9 

[FR  Doc.  94-8019  Filed  3-31-94;  8:45  am) 
BILLING  CODE  3S10-OS-P 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Bakersfield,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUIMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  August  1, 1994  to  July  31, 1995,  is 
estimated  at  $198,971.  The  appHcation 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 


Bakersfield,  California  Geographic 
Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 


available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
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through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  S50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  May  6, 1994.  Applications  must  be 
postmarked  on  or  before  May  6,  1994. 

The  mailing  address  for  submission 
is:  San  Francisco  Regional  Office, 
Minority  Business  Ctevelopment 
Agency,  U.S.  Department  of  Commerce, 
221  Main  Street,  room  1280.- San 
Francisco,  California  94105,  415/744- 
3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office.  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
Cahfomia  94105,  April  20,  1994  at  10 
a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/774- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  a,>s:.Med  OMB  control 
number  0640-'ju06.  Questions 
concerning  th''  preceding  information 
can  be  answer-u  by  the  contact  person 
indicated  abo\ c  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  anv 
costs  prior  to  an  award  being  made,  thev 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 


Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
repayment  schedule  is  established  and 
at  least  one  pa\Tnent  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AM  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
prnsently  facing  criminal  charges  such 
as  fraud,  perjury,  or  other  rtiattcrs  which 
significantly  reflect  on  the  applicant's 
management,  honesty  or  financial 
integrity. 

Award  Termination — The 
Departmental  Crants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary'  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — F^rospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
"Nonprocurcment  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 


related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — ^Persons  (as  defined  at 
15  CFR  part  28,  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  en  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  m.ore  than  Si  00.000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pav  for 
lobbying  using  any  funds  must  submit 
an  SF— LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Fo,-m  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension.  Inelij^ibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Tran.sactions  and  Lobbying"  and 
disclosure  Form,  SF-LLl,  "Disclosure 
of  Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  March  2B,  1994. 
Linda  Marmole/o. 

Acting  nf^ional  Director,  San  Francisco 
Regional  Office. 

jFR  Doc.  94-7794  Filed  3-31-94.  8  45  am] 

BILLING  CODE  351&-21-M 


National  Oceanic  and  Atmospheric 
Administration 

[1.0.  032894B] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administratiun  (NOA.\). 

Comni'^rce. 

ACTION:  Notice  of  public  nK-eting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery- 
Management  Council's  Stone  Crab  and 
Spiny  Lobster  Advisor}-  Panels  will  hold 
a  public  meeting  on  April  18, 1994, 
from  10:30  a.m.  until  5  p.m. 

The  purpose  of  the  meeting  is  to 
review  Draft  Stone  Crab  Amendment  5 
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and  a  Draft  Generic  Amendment 
defining  traps  used  in  both  fisheries. 
Amendment  5  proposes  a  moratorium 
on  registering  stone  crab  vessels  and  a 
framework  procedure  for  implementing 
certain  state  rules  in  the  Exclusive 
Economic  Zone. 

The  meeting  will  be  held  at  the 
Regional  Service  Center,  State  Building, 
suite  104,  2796  Overseas  Highway  (U.S. 
Highway  1),  Marathon,  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331,  Tampa,  FL;  telephone:  (813) 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  April  8, 
1994. 

Dated:  March  28.  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisberies 
Conservation  and Slanagement  \'ijticnal 
Marine  Fi':henes  Senice. 
|FR  Doc.  94-7782  Filed  3-31-94:  845  dm| 
BILUNG  CODE  3S10-22-P 

[ID.032894A] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council,  its  Demersal 
Species  Committee,  Habitat  Committee 
and  Enforcement  Committee  will  hold 
public  meetings  on  April  12-14,  1994, 
at  the  Grand  Hotel,  Oceanfront  and 
Philadelphia  Avenue,  Cape  May,  NJ 
082G4.  tu!.-phone  (609)  884-5611.  On 
April  12.  the  Demersal  Species 
Comn^iittee  will  meet  beginning  at  1 
p.m.  The  Habitat  Committee  will  meet 
on  the  sam.e  day  beginning  at  3:30  p.m. 
On  April  13,  the  Council  meeting  will 
begin  at  8  a.m.  The  Enforcement 
Committee  will  meet  following  the 
Council  meeting.  On  April  14,  the 
Council  will  begin  meeting  at  8  a.m.  and 
continue  mitil  noon. 

The  following  topics  will  be 
discussed  at  the  Council  meeting: 

(1)  Summer  flounder  management  in 
1993; 

(2)  Scup  and  black  sea  bass 
management  alternatives  for  public 
hearings; 


(3)  Review  scup  and  black  sea  bass 
habitat  sections;  and 

(4)  Enforcement. 

The  Council  meeting  may  be 
lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  room  2115,  Federal  Building, 
300  South  New  Street,  Dover,  DE  19901; 
telephone;  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  date. 

Dat'.d:  Mart.h  23,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  o/Fi'j/ienes 
Conf:ervction  and  Management.  Sational 
Miirilie  Ftihtint  s  Sen  ice. 

|FR  Doc.  94-7733  Filed  3-^1-94;  8  45  a.-n) 

BILLIMG  CODE  3510-22-P 


[I.D.  032394A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (TJOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P771«7C). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Howard  Braham,  NMFS,  Alaska 
Fisheries  Science  Center,  National 
Marine  Mammal  Laboratory,  7600  Sand 
Point  Way,  NE  ,  Seattle,  VV.-\  98115,  has 
applied  in  due  form  for  a  permit  to  take 
humpback  [Megaptera  novaeangliac] 
and  killer  whales  {Orcinus  orca)  for 
purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  M.iv  2.  1994. 
ADDRESSES:  The  appliraSon  and  related 
documents  are  available  for  review 
upon  \vTitten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802-1568 
(907/586-7221);  and 

Director,  Northwest  Region.  NMFS, 
NOAA,  7600  Sand  Point  Wav,  NE,,  BIN 
C15700,  Seattle,  WA  98115  (206/526- 
6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 


be  submitted  to  the  Director,  Office  of 
Protected  Resources.  F/PRl.  NMFS, 
NOAA,  U.S.  Department  of  Commerce, 
1335  East- West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  part  222). 

The  applicant  seeks  autnorization  to 
biopsy  up  to  320  killer  whales  [Orcinus 
orca)  and  up  to  120  humpback  whales 
(Megaptera  novaeangliae)  in  Alaskan 
waters  over  a  5-year  period,  and 
estimates  that  up  to  800  additional 
whales  of  each  species  may  be  harassed 
incidental  to  the  proposed  biopsy 
activities  annually. 

Dated:  March  25.  1994. 
Herbert  W.  Kau&nan, 

Deputy  Director,  Office  of  Protected 
Hesources,  Sational  Marine  Fisheries  Service. 
IFR  Doc.  94-7784  Filed  3-31-94;  f         -n) 

BILLING  CODE  3510-22-P 


n.D.  031094q 
Marine  Mammals 

Editorial  Note:  Notice  document  94-7070 
was  originally  filed  for  public  insp>ection  on 
Thursday,  March  24,  1994.  and  scheduled  for 
publication  on  Friday.  March  25, 1994.  It  did 
not  appear  in  that  issua  due  to  a  production 
error. 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

At:nospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

public  display  permit  (P564). 

SUMMARY:  Notice  is  hereby  given  that 
North  Carolina  Zoological  Park,  4401 
Zoo  Parkway,  Asheboto,  North  Carolina 
27203,  has  applied  in  due  form  for  a 
public  display  permit, 
DATES:  Written  comments  must  be 
received  on  or  before  May  2, 1994. 
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ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 
Permits  Division,  Office  of  Protected 

Resources.  NMFS,  1315  East-West 

Highway.  Room  13130,  Silver  Spring. 

MD  20910.  (301)  713-2289;  and 
Director.  Southeast  Region,  NMFS, 

NOAA.  9450  Koger  Boulevard,  St. 

Petersburg,  PL  33702,  (813)  893-3141. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  .Assistant 
Administrator  for  Fisheries,  NMFS, 
1335  East-West  Highway,  Silver  Spring. 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  pdi^icular  application 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  fonvarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  to  maintain 
four  California  sea  lions  (Zalophus 
californianus  californianus)  and  two 
harbor  seals  (Phoca  viiuUna),  obtained 
from  captive  stock,  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 

U.S.  Apparel  Category  System  for 


(16  U.S.C.  1361  ef  seq]  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  themes  of  the  education  program 
associated  with  the  seal  exhibits  include 
biology,  behavior,  and  conservation. 
The  arrangements  for  transporting  and 
maintaining  the  marine  mammals 
requested  in  this  application  will  be 
concluded  consistent  with  requirements 
established  by  the  U.S.  Department  of 
Agriculture  under  the  Animal  Welfare 
Act.  The  animals  will  be  under  the  care 
of  a  licensed  veterinarian  at  the  North 
Carolina  Zoological  Park. 

Dated:  March  16.  1994, 
William  W.  Fox,  Jr., 

Director,  Office  of  ProWctcd  Rvsourres. 
National  Marine  Fishenes  Scnice. 
IFR  Doc.  94-7070  Filed  3-24-94.  8  45  am] 
BILLING  CODE  351&-22-P 


ACTION:  Notice. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

U.S.  Correlation:  Silk  Apparel 
Categories  With  the  Harmonized  Tariff 
Schedule  of  the  United  States 

March  29.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Atjreempnts 

(CITA). 

IMOQRTS  OF  Chinese  Apparel  Products  Containing  70  Percent  or  Momp 
BY  Weight  of  Silk  or  Silk  Waste 


EFFECTIVE  DATE:  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

lulie  Carducci,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Comm-Tce. 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Com>lation:  Silk  Apparel  Categories 
with  the  Harmonized  Tariff  Schedule  of 
the  United  States  presents  the 
harmonized  tariff  numbers  under  silk 
categories  used  by  the  United  States  in 
monitoring  imports  from  China  of  silk 
wearing  apparel  containing  70  percent 
or  more  by  weight  of  silk  or  silk  waste, 
and  in  the  administration  of  the  U.S.- 
China bilateral  agreement  on  silk 
apparel.  The  Correlation  for  silk 
apparel,  which  is  effective  cm  .-Xpril  1. 
1994,  is  published  below.  The  statisti(..(l 
tariff  num.bcrs  and  categories  will  he 
included  in  the  next  suppleir.i-nt  to  th(> 
Harmonized  Tariff  Schedule. 

Dated:  March  30,  1994. 
Rita  D.  Hayes, 

Chairman.  Commiltet'fnr  tlie  Implf  :n!—.1i:;ion 
ofTcMilf  Agrifnjfiits 


733 

734 

735 

736 

738 

739 

740 

741 

742 

743 

744 

745 

746 

747 

748 

750 

751 

752 

758 

759 


M&B  silk  suit-t>pe  coats 

Other  M&B  silk  coats 

W&G  silk  coats 

Silk  dresses 

M&B  silk  knit  shirts 

W&G  silk  knit  shirts  &  blouses 

M&B  silk  shirts,  not  knit 

W&G  silk  shirts  &  blouses,  not  knit 

Silk  skirts 

M&B  silk  suits 

W&G  silk  suits 

M&B  silk  sweaters 

W&G  silk  sweaters 

M&B  silk  trousers,  breeches  &  shorts 

W&G  silk  trousers,  breeches  &  shorts 

Silk  robes,  dressing  gowns,  etc 

Silk  nightwear  and  pajamas 

Silk  underwear 

Silk  neckwear 

Other  silk  apparel  


moSr»i!I®'°"  '^'^*°^  •?  ^M^f^^^'  ^®'®^  '°  ^^  ^^'^^°'  specified  to  convert  the  category  unit  of  measure  to  a  square 
makes  the  vanous  units  addable  for  stating  overall  trade.  These  factors  are  general  a^  not  intended  to  preciseirstate 
every  apparel  product.  k    <-  -^  7  -^"""^ 


meter  equivalent  which 
the  fabric  equiva'ent  of 
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Abbreviations  Found  in  This  Correlation 

>= — greater  or  equal  to 
APP — apparel 
ART — articles 
BLZR— blazer 
BTHROBE— bathrobe 
DRESSNG— dressing 
ENS — ensemble 


EXCL — excluded 

GWN — gown 

HDNG— heading 

JCKT— jacket 

KMT— knit 

KT— knit 

M/B — men's  and  boys' 

NESOI — not  elsewhere  specified  or  included 

NT<—not 


OVRCTS— overcoats 
PJAMAS — pajamas 
SLK— silk 
SMLR— similar 
SWTR— sweater 
W/G — women's  and  girls' 
VVGT— weight 
RBRIZED— rubberized 
OTH— other 


Category/'HTS  No. 

733  Pagel: 

6103.29.2034 

6103.39.2040 

6203.29.3026 

6203.39.4040 „ 

734  Page  1: 

6101.90.0040 

6103.29J?Q2a  ...„ 

6112.19.2013*  -. 

6201.19.0040 „... 

6201.99.0041 

6203.29.3010 

6210.40.2016*  

6211.39.0014*  

6211.39.00ir  

735  Page  1: 

6102.90.0020 

6104.29.2016  .- 

735  Page  2: 

6104.39.2040  

6112.19.2015 

6117.90.0038 

6202.19.0040 

6202.99.0041  

6204.29.4016 

6204.39.5000 

6210.50.2016*  

6211.49.0014*  

6211.49.0018*  

6217.90.0040 

736  Page  1 : 

6104.49.0040 

6204.49.1000 

738  Pagel: 

6103.29.2062 

6105.90.3040 

738  Page  2: 

6109.90.2010  

6110.90.0080 

6112.19.2043*  

6114.90.0003*  

739  Page  1: 

6104  29.2057 

6106.902040 

6109  90  2020  

6'1CK!.0082  

6112.19.2045*  

6114.90.0007*  

6117.90.0028 

740  Page  1: 

6203.29.3050 _ 

6205.90.2040  _ 

6211.39.0015*  

741  Page  1: 

6204.29.4076  

6206.10.0040 

6211.49.0015*  

6217.90.0015 

742  Pagel: 

6104.29  2028 _.... 

6104.59.2040 

6204.29.4028 

6204.59.4040 

743  Page  1 : 


Description 


m2el 


Unit 


M/B  Ens  tjf  SuH-Type  Jackets  etc  >=?0%  wgt  Silk,  Kt 

M/B  Suit-Type  JckVBter  etc  >=70%  wgJ  SUk.  Knit  

MjB  Ens  of  Hdpg  6203  >=70%  wgt  Silk,  not  Knit 

M/B  Suit-type  Jackets  of  >=70%  wgt  Silk,  not  Knit  


M/B  Overcoats,  Carcoats,  etc  >=70%  wgt  Sttk,  Knit  .... 

M/B  Ens  of  Overcoats  etc  >=7C%  wgt  Silk.  Knit  ..._ 

M/B  Jackets  for  Track  Suits  of  >=70%  wgt  Silk.  Knit  ... 

M/B  Overcoats  etc  of  >=70%  wgt  Silk,  not  Knit  

M/B  Anoraks  etc  of  >=70«'b  wgt  Silk,  not  Knit 

M/B  Ens  of  Overcts  etc  >=7C%  wgt  Silk,  not  Knit  

M/B  Anorak  etc  Rutaberized  of  >=70%  wgt  Silk,  nt  Knt 
M/B  Track  Suts  Ex  Trousers  >=70%  wgt  Silk,  nt  Knrt  . 
M/B  Oth  Jkt/Jkt  Types  of  >=70%  wgt  Silk,  not  Knit 


W/G  Overcoats,  Carcoats,  etc  >=70%  wgt  Silk.  Knit 
W/G  Ens  of  Overcoats  etc  >=7C%  wgt  Silk,  Knit  ..._, 


W/G  Suit-Type  Jacket  >=.70%  wgt  Silk.  Knit  „ 

W/G  Jackets  for  Track  Suits  of  >=70%  wg[t  SUk,  Knit  ..... 

Parts  of  Coats  &  Jackets  of  >-70%  wgt  Silk.  Knit  

WAj  Overcts  i  Smir  Cts  >=70%  wgt  Silk,  not  Knit  

W/G  Anoraks  etc  of  >=70%  wgt  Silk,  not  Knit 

W/G  Hdng  6202  &  6204  of  >=70%  wgt  Silk,  not  Knit  ..._ 

W/G  Suit-Type  Jacket  of  >=70%  wgt  Silk,  not  Knit  

W/G  Anoraks  etc  Rubtjerized  of  >=7C%  wgt  Silk,  nt  Krt 
W/G  Track  Suits  Ex  Trousers  >=70%  wgt  Silk,  not  Knit  . 

W/G  Oth  Jkt/JW  Types  of  >=70%  wgt  Silk,  not  Knit 

Parts  of  Coats  &  Jackets  >=70%  wgt  Silk,  not  Knit  


W/'G  Dresses  of  >=70%  wgt  Silk,  Knrt  

W/G  Dresses  of  >=70%  wgt  Silk,  not  Knt 

M/B  Ens  of  Shirts  >=70%  wgt  Silk,  Kr.it  ... 
M;B  Shirts  of  >=70%  wgt  Silk.  Knit  


M/B  T-Shirts,  Singlets  etc  >=.70%  wgt  Siik,  Knit  .. 
M^B  Pullover  &  SmIr  Art  of  >=70%  wgt  Silk,  Knit 
M/B  Shirts  lor  Track  Suits  >=70%  wgt  Silk,  Knit  . 
M/B  Tops  of  >t=70%  wgt  Silk.  Kr-.:t  


W/G  Ens  of  Bte'oses  Shirts,  etc  >=70'"!)  wgt  Silk,  Knit 

W/G  Blouses  of  >=70%  vsgt  Silk,  Krw!  

W/G  T-Shirts,  Singlets  etc  >=70%  wjr  Silk.  Knit  

W/G  Pullover  &  SmIr  Art  of  >==70%  w^>1  ?.  ^.  Knrt  .... 
W/G  Shirts  for  Track  Suits  of  >=70%  wgt  5.:k,  Knit  ... 

W/G  Tops  of  >=70%  wgt  Silk,  Kmt  

Parts  of  Blouses  &  Shirts  of  >:^70^,a  wgt  Gilk.  Kr.i1  


M-B  Ens  of  Shirts  of  >=7C%  wgt  SHk,  ret  Knit 

M,B  Shirts  of  >=70%  wgt  SKk,  not  Knrt 

M/B  Shirt  Excl  From  Hdng  6205  <>7C%  wgt  Silk,  rot  Knrt 


W/G  Ens  BkKBes,  Shirts  of  >=70%  wgt  Siik,  not  Knrt  

W/G  Blouses  &  Shirts  of  >=70%  wgt  Silk,  not  Knit  

W/G  Btouse  E<cl  From  Hdng  6206  >=70%  wgt  Si'.k.  not  Knit 
Parts  of  Btouses  &  Shirts  >=70%  wgt  Silk,  not  Knrt  


W/G  Ens  of  Skirts  >=70%  wgJ  Silk,  Knit  

W/G  Skirts  of  >=70%  wgt  Silk,  Knrt  

W/G  Ens  of  Skirts  of  >=70%  wgt  Silk,  not  Knrt 
W/G  Skirts  of  >=70%  wgt  Silk,  not  Knrt  


30.30 

Doz. 

30.30 

Doz. 

30.30 

Doz. 

30.30 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

34.50 

Doz. 

37.90 

Doz. 

37.90 

Dcz. 

15.00 

Doz. 

15.00 

Doz. 

15.00 

Doz. 

15.00 

Doz. 

15.00 

Doz. 

15.00 

Dcz. 

12.50 

Doz. 

12.50 

Doz. 

12.50 

Doz. 

12.50 

Doz. 

12.50 

Doz. 

12.50 

Doz. 

12.50 

Doz. 

20.10 

Doz. 

20.10 

Doz. 

20.10 

Doz. 

12.10 

Doz. 

12.10 

Doz. 

12.10 

Doz. 

12.10 

Doz. 

14.90 

Doz. 

14.90 

Doz. 

14.90 

Doz. 

14.90 

Doz. 
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Categofy/HTS  No. 


744 


745 


746 


747 


748 


748 


750 


751 


752 


758 


759 


759 


6103.19.4060  . 
6203.19.4060  . 
Page  1: 

6104.19.2070  . 
6204.19.3070  . 

Page  1: 
6103.29.2064  . 
6110.90.0016. 

Page  2: 

6104.29.2071  . 
6110.90.0032  . 
6117.90.0016. 

Page  1: 
6103.29.2040  . 
6103.49.3016  .. 
6112.19.2073* 
6203.29.3030  . 
6203.49.3035  ., 
6203.49.3050  .. 
6210.40.2017* 
6211.39.0013* 

Page  1: 
6104.29.2040  ., 
6104.69.3028  .. 
6112.19.2075* 
6117.90.0048  .. 

Page  2: 
6204.29.4040  .. 
6204.69.3040  .. 
6210.50.2017* 
6211.49.0013* 
6217.90.0065  .. 

Page  1: 
6107.99.4015* 
6108.99.4015* 
6207.99.6010  .. 
6208.99.6010  .. 

Page  1: 
6107.29.4010  .. 
6107.99.4013* 
6108.39.2010  .. 
6207.29.0020  .. 
6207.99.6036* 
6208.29.0020  .. 

Page  1 : 
6107.19.0010  .. 
6108.19.0020  .. 
6108.29.0010  .. 
6108.99.4013* 
6207.19.0020  .. 
6207.99.6038* 
6208.19.4010  .. 
6208.99.6030  .. 

Page  1: 
6117.20.0040... 
6215.10.0040  ... 

Page  1 : 
6103.292080  ... 
6103.49.3039  ... 
6104.29.2086  ... 
6104.69.3016  ... 
6110.90.0056  ... 

Page  2: 
6110.90.0058... 
6112.39.0015*  . 
6112.49.0015*  . 
6114.90.0015... 
6114.90.0025  ... 
6114.90.0035  ... 
6114.90.0060  ... 
6117.80.0040  ... 
6117.90.0058... 
6203.29.3070  ... 
6203.493010  ... 


Description 


M/B  Suits  of  >-70%  wgt  Silk.  Knit  

M/B  Suits  of  >=70%  wgt  Silk,  not  Knit 


W/G  Suits  of  >=70%  wgt  Silk.  Knit  

W/G  Suits  of  >=70%  wgt  Silk,  not  Knit 


M/B  Ens  of  Sweaters  of  >=70%  wgt  Silk.  Knit 
M/B  Sweaters  of  >=70%  wgt  Silk.  Knit  


W/G  Ens  of  Sweaters  of  >=70%  wgt  Silk.  Knit 

W/G  Sweaters  of  >=70%  wgt  Silk.  Knit  

Parts  of  Sweaters  of  >=70%  wgt  Silk.  Knit 


M/B  Ens  of  Trousers/Shorts  etc  >=70%  wgt  Silk.  Knit  . 

M/B  Trousers  etc  of  >=70%  wgt  Silk,  Knit 

M/B  Trousers  for  Track  Suits  of  >=70%  wgt  Silk,  Knit  . 

M/B  Ens  Trousers  etc  >=70%  wgt  Silk,  not  Knit  

M/B  Trousers  etc  of  >=70%  wgt  Silk,  not  Knit 

M/B  Stiorts  of  >=70%  wgt  Silk,  not  Knit  

M/B  Trousers  Rut^erized  of  >=70%  wgt  Silk,  not  Knit 
M/B  Track  Suit  Trousers  of  >=70%  wgt  Silk,  no^K^it  .. 


W/G  Ens  of  Trousers  >=70%  wgt  Silk.  Knit 

W/G  Trousers  etc  of  >=70%  wgt  Silk,  Knit  

W/G  Trousers  for  Track  Suits  >=70%  wgt  Silk,  Knit 
Parts  of  Trousers.  Breeches  etc  >=70%  wgt  Silk,  Knit 


W/G  Ens  of  Trousers  etc  >=70%  wgt  Silk,  not  Knit  

W/G  Trousers  etc  of  >=70%  wgt  Silk,  not  Knit  

W/G  Trousers  Rut)berized  of  >=70%  wgt  Silk,  not  Knit 

W/G  Track  Suit  Trousers  >=70%  wgt  Silk,  not  Knit  

Parts  of  Trousers  etc  of  >=70%  wgt  Silk,  not  Knit  


M/B  Bthrot)e.  Dressng  Gwn  of  >=70%  wgt  Silk,  Knit 

W/G  Bthrobe.  Dressng  Gwn  of  >=70%  wgt  Silk,  Knit  

M/B  Bthrobe,  Dressng  Gwn  of  >=70%  wgt  Silk,  not  Knit  . 
W/G  Bthrotje,  Dressng  Gwn  of  >=70%  wgt  Silk,  not  Knit 


M/B  Nightshirts/Pajamas  >=70%  wgt  Silk,  Knit  

M/B  Other  Sleepwear  of  >=70%  wgt  Silk,  Knit  

W/G  Nightdresses  &  Pajamas  >«70%  wgt  Silk,  Knit 

M/B  Nightshirts  &  Pajamas  >=70%  wgt  Silk,  not  Knit  .... 

M/B  Other  Sleepwear  of  >=70%  wgt  Silk,  not  Knit 

W/G  Nightdresses  &  Pajamas  >=70%  wgt  Silk,  not  Knit 


M/B  Underpants/Briefs  >=70%  wgt  Silk,  Knit  

W/G  Slips  &  Petticoats  of  >=70%  wgt  Silk,  Knit 

W/G  Briefs  &  panties  of  >=70%  wgt  Silk,  Knit 

W/G  Underpants/oth  Underwear  of  >=70%  wgt  Silk.  Knit 

M/B  Underpants  &  Briefs  >=70%  wgt  Silk,  not  Knit  

M/B  Singlet  &  other  Undershirt  >=70«/o  wgt  SIk,  nt  Knt  .... 

W/G  Slips  &  Petticoats  of  >=70%  wgt  Silk,  not  Knit 

W/G  Brts.  Pnts  &  Singlets  >=70%  wgt  Silk,  not  Knit  


Ties,  Bow  Ties  &  Cravats  of  >=70%  wgt  Silk. 
Ties  &  Cravats  of  >=70%  wgt  Silk,  not  Knit  .. 


Knit 


M/B  Ens  Nesoi  of  >=70<?4  wgt  Silk.  Knit  

M/B  Overalls  of  >=70%  wgt  Silk.  Knit .'... 

W/G  Ens  Nesoi  of  >=70%  wgt  Silk,  Knit 

W/G  Overalls  of  >=70%  wgt  Silk.  Knit  

M/B  Vests  (Exc  Swtr  Vest)  >=70%  Wgt  Silk.  Knit 


W/G  Vests  (Exc  Swtr  Vest)  >-70%  wgt  Silk.  Knit  

M/B  Swimwear  of  >.70%  wgt  Silk.  Knit  

W/G  Swimwear  of  >=70%  wgt  Silk.  Knit !.!.!!Z!!."."" 

Jumpers  of  >=70%  wgt  Silk.  Knit "."!!!!!!!"!"!!"! 

Sunsuits  Washsuits  &  smir  App  >.70%  wgt  Silk,  Knt !!!"""""!!!! 

Coveralls  &  Similar  Apparel  >=70%  wgt  Silk,  Knit  „., 

Other  Garments  >=70%  wgt  Silk.  Knit ]. 

CkJthing  Accessories  of  >-70%  wgt  Silk.  Knit 

Parts  of  Garments  of  >=70%  wgt  Silk.  Knit 

M/B  Ens  Nesoi  of  >=70%  wgt  Silk,  not  Knit  

M/B  Overalls  of  >-70%  wgt  Silk,  not  Knit !!!."!."!!!!!!!. 


15383 


fTi2ef 


3.76 
3.76 

3.76 
3.76 

30.80 
30.80 

30.80 
30.80 
30.80 

14.90 
14.90 
14.90 
14.90 
14.90 
14.90 
14.90 
14.90 

14.90 
14.90 
14.90 
14.90 

14.90 
14.90 
14.90 
14.90 
14.90 

42,60 
42.60 
42.60 
42.60 

43.50 
43.50 
43.50 
43.50 
43.50 
43.50 

13.40 
13.40 
13.40 
13.40 
13.40 
13.40 
13.40 
13.40 


Unit 


No. 
No. 

No. 
No. 

Doz. 
Doz. 

Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 

Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 
Doz. 


6.60 

Kg. 

6.60 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40- 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 

14.40 

Kg. 
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Calegory/HTS  No. 


Description 


m2ef 


Unit 


759 


6204.29.4083  .. 
6204.69.3060  .. 
6210.40.2018* 
6210.402019* 
621 0.50.201 8* 

Page  3: 
6210.50.2019* 
6211.11.2030  .. 
6211.12.3010  .. 
6211.39.0011* 
6211.39.0012* 
6211.39.0016* 
6211.39.0018* 
6211.49.0011* 
6211.49.0012* 
6211.49.0016* 
6211.49.0017* 
6211.49.0019* 
6217.10.0040  .. 
6217.90.0090  .. 
6505.90.9030  .. 


W/G  Ens  Nesoi  ol  >=70%  wgt  Silk,  no«  Knit  „.„...„.... 

W/G  Overalls  of  >=70%  wgt  Silk,  not  Knit  ._ 

M/B  Overalls  Rutiberized  of  >=70%  wgt  Silk,  nt  Knt  ... 
M/B  Garments  Nasoi  Rbrized  >=70%  wgt  Silk,  nt  Knt 
W/G  Overalls  Rutiberized  of  >=70%  wgt  SHk,  nt  Knt  .. 


W/G  Garments  Nesoi  Rbrized  >=70%  wgt  Stk,  nt  Knt  ... 

M/B  Swimwear  of  >=70%  wgt  Silk,  not  Knit  

W/G  Swimwear  of  >=70%  wgt  Silk,  not  Knit  

M/B  Coverall  &  Snlr  Apparel  >=70%  wgt  SIk,  not  Knt ... 
M/B  Washsuits  &  Smlr  Apparel  >=70%  wgt  SIk,  nt  Knt  . 

M/B  Vests  of  >=7C%  wgt  Silk,  not  Knit 

M/B  Garments  Nesoi  of  >=70%  wgt  Silk,  not  Knit 

W/G  Coverall  &  Smlr  Apparef  >=70%  wgt  SIk,  nt  Knt  .... 
W/G  Washsuits  &  Smlr  Apparel  >=70%  wgt  SIk,  nt  Knt 

W/G  Jumpers  of  >=70%  wgt  SIk,  not  Knit  

W/G  Vests  of  >=70%  wgt  Stik,  not  Knit  

W/G  Garments  Nesoi  of  >=70%  wgt  Si»(,  not  Knit 

Accessories  of  >a70%  wgt  Silk,  not  Knit  

Parts  of  Garments  t^esoi  >=70%  wgt  Silk,  not  Knit 

Hats  &  oth  Headgear  of  >=70%  wgt  Silk,  Knit  


14.40 
14.40 
14.40 
14.40 
14.40 

14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 
14.40 


Kg. 
Kg. 
Kg. 
Kg. 

Kg. 

Kg. 
Kg. 
Kg. 

Kg. 
Kg. 
Kg. 
Kg. 
Kg. 
Kg. 
Kg. 

Kg. 
Kg. 
Kg. 
Kg. 
Kg. 


•Denotes  a  statistical  breakout  for  siik  apparei  tariff  numtjers  effective  April  1,  1994. 


[FR  Doc.  94-7955  Filed  3-30-94;  11:50  ami 
BILLING  CODE  3S10-OR-M 


Textile  and  Apparel  Categories  Witti 
the  Harmonized  Tariff  Schedule  of  the 
United  States;  Changes  to  the  1994 
Correlation 

March  29,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Changes  to  the  1994  correlation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPt.EMENTARY  INFORMATION:  The 
Correlation:  Textile  and  Apparel 
Categories  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1994)  presents  the  harmonized  tariff 
numbers  under  each  of  the  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  program.  The  Correlation 
should  be  amended  to  include  the 
following  HTS  numbers  which  were 
included  in  Chapter  70  of  the 
Harmonized  Tariff  Schedule,  effective 
in  August  1993: 


New  No. 


7019.10.1040(201) 


7019.10.1080(201)  ... 


Descriptkjn 


Yarns,  not  cokxed,  of 
a  kmd  used  in  trv 
dustry  as  packing 
or  tutxicatJng  mate- 
rials. 

Yarns,  not  colored, 
other  than  of  a  kind 
used  in  industry  as 
packing  or  lubncat- 
ing  matenals. 


Effective  on  April  1, 1994,  Chapter  61 
of  the  Harmonized  Tariff  Schedule  will 
be  amended  as  follows: 


Obsolete  No. 

New  No. 

6112,39.0020(859)  ... 
61 12.49.0020  (859)  ... 

1 

6112.39.0090  (859>— 

Definition  remains 

the  same. 
6112.49.0090(859)— 

Definition  remains 

the  same. 

Dated:  March  30.  1994. 

Rita  A.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-7954  Filed  3-30-94;  11:50  ami 

BU.L1NO  CODE  3$10-DIMN 


COftfMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Delations 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Di  scaled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  &om  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  May  2, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  17, 1993,  January  21, 
February  4  and  11, 1994,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  {58  FR  65971,  59  FR  3332,  5397 
and  6622)  of  proposed  additions  and 
deletions  to  the  Procurement  List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quali&ed  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  follovtring  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
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other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Softer,  T  Card 

9905-00-NSH-0236 
(Requirements  for  the  National  Interagency 
Fire  Center.  Boise,  Idaho] 

Services 

Grounds  Maintenance  for  the  following 

Phoenix,  Arizona  locations: 
Federal  Building  and  U.S.  Courthouse,  230 

N.  1st  Avenue 
Federal  Building  and  U.S.  Post  Office,  522 

N.  Central  Avenue 

Janitorial/Custodial,  U.S.  Border  Station, 
Building  581  and  588  (2nd  Floor),  729 
and  801  East  San  Ysidro  Boulevard,  San 
Diego,  California 

Janitorial/Custodial,  Federal  Building  and 
U.S.  Courthouse,  300  Fannin  Street, 
Shreveport,  Louisiana 

Janitorial/Custodial,  U.S.  Courthouse,  500 
Pearl  Street,  New  York,  New  York 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  firom 
the  Procurement  List: 

Blackboard 

7110-00-132-6651 
Protector,  Mattress,  Hospital  Bed 

7210-00-761-1470 


7210-00-761-1471 
Beverly  L.  Milkman, 
Executive  Director 

IFR  Doc.  94-7859  Filed  3-31-94;  8:45  am] 
BILLtNG  COOE  G82&-U-M 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
deletions  from  procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
ser\'ices  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  2, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Cr>'stal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  wrill  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  GovenmienL 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
inxited.  Commenters  should  identify  the 
statements  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial,  U.S.  Army 
Engineer  District,  Rock  Island, 
Motor  Shop,  Mississippi  River 
Project  &  Radio  Shop,  LeClair  Base 
Complex,  Pleasant  Valley,  lA. 

NPA:  Association  for  Retarded  Citizens 
of  Rock  Island  County,  Rock  Island. 
Illinois. 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  4500  South  Lancaster  Road, 
Dallas,  Texas. 

NPA:  Fairweather  Associates,  Inc., 
Dallas,  Texas. 

Janitorial/Custodial,  Naval  Air  Station, 
Building  976,  Whidbey  Island. 
Washington 

NPA:  New  Leaf,  Inc.,  Oak  Harbor, 
Washington. 

Toner  Cartridge  and  Ink  Jet 
Remanufacturing,  Veterans 
Administration  Medical  Center. 
Seattle.  Washington. 

NPA:  Community  Options  Resource 
Enterprises,  Inc.,  Billings,  Montana. 

Deletions 

The  following  commodities  have  been 
proposed  for  deletion  from  the 

Procurement  List: 

Binder,  Looseleaf 

7510-00-582-5488 

7510-00-286-7792 

7510-00-286-7791    ' 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  94-7860  Filed  3-31-94;  8:45  am] 
BILUNG  COOE  6820-31-P 


Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
12895  in  the  third  column  of  FR  Doc. 
94-6450  in  the  issue  of  March  18, 1994 
the  NSN  listed  under  Case,  Carrying 
should  read  1005-00-791-5420. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  94-7861  Filed  3-31-^;  8:45  am] 
BiLUNQ  cooe«aio-n-» 
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Procurement  List;  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  to  bo 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  2,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crj'stal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  29, 1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(58  FR  62646)  of  proposed  additions  to 
the  Procurement  List. 

Comments  were  received  from  one  of 
the  current  contractors  during  the 
development  phase  of  the  proposal  to 
add  the  fasteners  to  the  Procurement 
List.  The  commenter  stated  that  the  two 
fasteners  it  makes  for  the  Government 
represent  a  sizeable  minority  of  its 
business,  and  loss  of  this  business 
would  cause  a  severe  adverse  impact  on 
the  company.  The  commenter  indicated 
that  its  future  would  be  in  jeopardy  if 
it  were  deprived  of  the  opportunity  to 
bid  on  the  fasteners,  and  that  loss  of  the 
contracts  would  deprive  it  of  the 
opportunity  to  hire  extra  people  from 
the  local  work  force. 

The  Committee  is  only  proposing  to 
add  one  of  the  fasteners  the  commenter 
makes  to  the  Procurement  List.  This 
fastener  represents  a  small  part  of  the 
conxmenter's  sales.  The  Committee  does 
not  normally  consider  loss  of  the 
opportunity  to  bid  on  a  Government 
contract  by  itself  to  constitute  severe 
adverse  impact  on  a  contractor  because 
no  company  is  guaranteed  a  contract 
under  the  competitive  bidding  system. 
As  the  commenter  admits,  it  lost  the 
bidding  for  this  fastener  in  1992.  Given 
this  contracting  history,  the  commenter 
cannot  be  said  to  be  unusually 
dependent  on  the  contract  as  it  has  not 
been  a  continuous  supplier. 
Consequently,  loss  of  its  contract  for 
this  fastener  and  the  opportunity  to  bid 
on  future  contracts  for  it  would  not 
constitute  severe  adverse  impact  on  the 
commenter. 

While  the  commenter  has  indicated 
that  without  the  Government  contracts 
it  would  not  be  able  to  hire  extra  people, 


it  has  not  shown  that  it  would  be 
required  to  discharge  workers  if  it 
cannot  obtain  a  contract  for  the  one 
fastener  it  makes  which  the  Committee 
is  adding  to  the  Procurement  List.  Even 
if  it  could,  the  Committee  believes  that 
the  creation  of  jobs  for  people  with 
severe  disabilities,  who  have  very  high 
unemployment  rates,  outweighs  the 
possible  loss  of  employment  for  workers 

T'llh  lower  unemployment  rates. 
After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
hes  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  bv  the  Federal  Govermnent 
under  41  U.S.C.  46-18C  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46--i8c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Fastener,  Paper 

7510-00-161-4284 
7510-00-223-6813 
7510-00-223-6814 
7510-00-223-6815 
7510-00-291-0140 
7510-00-634-2463 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-7862  Filed  3-31-94:  8:45  am) 
BILUNG  CODE  6820-33-? 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  2, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement; 

(2)  Title; 

(3)  Frequency  of  collection; 
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(4)  The  affected  public; 

(5)  Reporting  burden;  and/or 

(6)  Recordkeeping  burden;  and 

(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available  from 
Gary  Green  at  the  address  specified 
above. 

Dated:  March  29,  1954. 

Gary  Green, 

Director.  Information  Rpsources  Mannrrmenl 
Service. 

Office  of  Postseccndary  Education 

Type  of  Re\iew:  Revision. 

Title:  Lender's  Interest  and  Special 
Allowance  Request. 

Frequency:  Quarterly. 

Affected  Public:  State  or  local 
governments;  Businesses  or  other  for- 
profit. 

Beporting  Burden: 
Responses:  42,176. 
Burden  f/our.s.  84,352. 

Recordkeeping  Burden: 
Recordkeepers:  10,544. 
Burden  Hours:  18,452. 

Abstract:T\ns  form  will  be  used  by 
lenders  participating  in  the  part  B 
loan  programs  to  request  payment  of 
interest  and  special  allowance  on 
loans  outstanding.  The  Department 
will  use  the  information  to  enhance 
departmental  reporting  for  budgetary' 
projections,  program  planning  and 
evaluations,  departmental  audits,  and 
financial  and  statistical  reporting  on 
Part  B  loan  programs. 

Office  of  Postseccndary  Education 

Type  of  Re\iew:  New. 

Title:  Noncompeting  Gontinuation 
Applications  Under  the  Minority 
Science  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 

Reporting  Burden: 
Responses:  100. 
Burden  Hours:  700. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  This  form  will  be  urrd  bv 
eligible  higher  education  institutions 
to  apply  for  continued  funding  under 
the  Minority  Science  Improvement 
Program.  The  Department  will  u.se  the 
information  to  make  grant  awards 
under  this  multi-year  grant. 

Office  of  the  Under  Secretary 

Fypc  of  Review:  New. 

Title:  Even  Start  Infonnation  System. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 

households. 
Reporting  Burden: 

Responses:  71,280. 

Burden  Hours:  53,460. 


Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  The  Even  Start  Information 
System  involves  the  refinement  and 
maintenance  of  a  data  collection 
system,  collection  and  analysis  of 
additional  outcome  data  from  a 
sample  of  Even  Start  projects,  training 
of  local  Even  Start  project  directors  in 
data  collection  and  technical 
assistance  to  them,  and  preparation  of 
final  reports.  The  Department  will  use 
the  information  to  provide  Congress, 
state  program  administrators,  and 
local  grantees  with  the  types  of 
inform.ition  that  can  be  used  to 
manage  the  program  at  the  federal. 
state,  and  local  levels. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Re\ie;\.  Revision. 

Title:  State  Plan  under  part  B  of  the 

Individuals  with  Disabilities 

Education  Act. 
Frequf  ncy:  Triennial. 
Affected  Public:  State  or  local 

governments;  Federal  agencies  or 

employees. 
Reporting  Burden: 

Responses:  19. 

Burden  Hours:  551. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  States  are  required  to  submit 
an  approved  State  plan  to  the  U.S. 
Department  of  Education  in  order  to 
receive  funds  under  part  B  of  the 
Individuals  with  Disabilities  Education 
Act.  The  information  will  be  u.sed  for 
detenninations  for  grant  awards, 
compliance  m.onitoring,  accountability 
to  the  Secretary  of  Education,  and 
technical  assistance  requirements. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Re\ii'w:  Reinstatement. 
Title:  List  of  Hearing  Officers 

Recordkoeping. 
Frequency:  K; cordkeeping. 
Affected  Public:  State  or  local 

gu\frnmonts. 
Reporting  Burden: 

Responses:  0. 

Burden  Hours:  0. 
Recordkeeping  Burden: 

Recordkeepers:  16,000. 

Burden  Hours:  1,600. 

Abstract:  Each  public  agency  in  Slates 
receiving  funds  under  part  B  of  the 
individuals  with  Disabihties  Education 
Act  must  keep  a  list  of  persons  who 
serve  as  hearing  officers,  along  with 
their  quahfications.  The  list  serves  to 
inform  interested  parties  of  the  training 


and  abilities  of  persons  ser\'ing  as 
impartial  hearing  officers. 

[FR  Doc.  94-7827  Filed  3-31-94;  845  an] 

BiLLING  CODE  4000-01 -M 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 

ACTION:  Amendment  to  notice  of  a 
teleconference  meeting. 

SUMMARY:  This  amends  the  notice  of  a 
teleconference  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board  published  on  March 
17,  1994  in  Vol.  59,  No.  52,  page  12586. 
The  April  5, 1994  meeting  of  the 
Executive  Committee  of  the  National 
Assessment  Governing  Board  has  been 
changed  to  April  11,  1994.  The  meeting 
time  and  location  are  unchanged. 

DATE:  April  11, 1994. 

TIME:  11  a.m.  (EST). 

LOCATION:  800  North  Capitol  Street  N\V., 
suite  825,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar\-  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  800  North  Capitol  Street  N\V., 
Washington,  DC  20002-4233. 
Telephone:  202-357-6938. 

Dated:  March  28,  1994 

Roy  Truby, 

Executive  Director.  S'ationnI  Assessment 
Governing  Board. 

(FR  Dor.  94-7805  Filed  3-31-94;  8  45  arr.] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER94-31 1-000.  et  al.] 

Illinois  Power  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

.March  28.  1904. 

Take  notice  that  the  following  filings 
have  been  made  with  Xhe  Commission: 

1.  Illinois  Power  Co. 

[Dockft  No  ER94-31 1-000) 

Take  notice  that  on  February  10, 1994, 
Illinois  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  April  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  PowerNet  G.P. 

[Docket  No.  ER94-93 1-000] 

Take  notice  that  on  March  16, 1994, 
PowerNet  G.P.  tendered  for  filing  an 
amendment  to  its  January  24,  1994  filing 
in  the  above- referenced  docket. 

Conmient  date:  April  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Carolina  Power  &■  Light  Co. 

IDotket  No.  ER94-1028-000I 

Take  notice  that  on  March  10,  1994, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  revised 
Exhibit  A  for  the  Randolph  Electric 
Member.5hip  Corporation. 

Comment  date:  April  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

[Docket  No.  ER94-1 065-000) 

Take  notice  that  PacifiCcrp  on  March 
21. 1994,  teni'.ered  for  filing  Revision 
No.  1  of  appendix  A  and  Revision  No. 
1  of  appendix  E  for  the  Transmission 
Service  and  Ojverating  Agreement 
between  PacifiCorp  and  Deseret 
Generation  &  Transmission  Cooperative 
(Deseret)  dated  May  1,  1992. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  an  effective 
date  of  March  20,  1994  be  assigned  to 
Revision  No.  1  of  i^ppendix  A  and  to 
Revision  No.  1  of  appendix  E. 

Copies  of  this  filing  Vv-ere  supplied  to 
Deseret,  the  Utah  Public  Service 
Commission  and  the  Public  Utility 
Conmiission  of  Oregon. 

Comment  date:  April  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protost  said  filing  should  file  a 
motion  f  o  infer\'ene  or  protest  with  the 
Federdl  Energy  Regulatory  Comn:issicn. 
825  North  Capitol  Street,  NE., 
Washingiun,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

IFR  Doc.  94-7820  Filed  3-31-94,  845  am) 

BILLING  CODC  6717-01-P 


[Qocket  No.  EL92-41-002,  et  al.] 

Nevada  Power  Co.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

March  25,  1994. 

Take  notice  that  the  following  filings 
heve  been  made  with  the  Commission: 

1.  Nevada  Power  Co. 

iDockoi  No.  EL92-41-0021 

Take  notice  that  Nevada  Power 
Company  (NPC)  on  March  17, 1904, 
filed  a  Compliance  Report  describing 
calculations  of  Commission-ordered 
refunds  of  carr>'ing  charges  on  amounts 
NPC  collected  through  its  wholesale 
fuel  adjustment  charge  to  the  City  of 
Neodlrs,  Califo.'-nia  (Needles).  The 
report  also  seeks  clarification  regiirding 
hew  to  recover  that  portion  of  the 
refund  provided  to  Needles  which  was 
in  excess  of  that  ordered  by  the 
Gc-.-r.iriission.  The  report  certifis  5  that 
the  refund  was  distributed  by  a  ch^Kk 
payable  to  Needles  accompanying  a 
letter  dated  March  4,  1994. 

Copies  of  this  filing  were  served  on 
Needles  and  the  Nevada  Public  Service 
Commission. 

Comment  date:  April  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

2.  Public  Ser\ice  Company  of  New 
Mexico 

IDocket  No.  EL94-6-0001 

Take  notice  that  on  March  11,  1994. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  as 
supplemental  materials  in  this 
proceeding  copies  of  three  New  Mexico 
Public  Utility  Commission  final  orders, 
in  Cases  1804,  2145  (Part  II)  and  2262. 
PNM  st3tes  that  these  thr«'c  frders 
illusL-ate  the  need  to  de\  i.iie  in  dispatch 
and/or  fuel  cost  accounting  from 
economic  norms. 

Comment  date:  April  8,  1994,  in 
acjcordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Delmarva  Power  &  Light  Co. 

[Docket  No.  EL94-4a-000) 

Take  notice  that  on  March  21,  1994, 
Delmarva  Power  &  Light  Company 
tendered  for  filing  a  petition  for  waiver 
pursuant  to  section  207  of  the 
Commission's  Rules  and  the  policy 
established  by  the  Commission  in  an 
order  issued  on  November  29, 1993  in 


Western  Resources,  Inc.  65  FERC 
"861,271  (1993)  in  order  for  the 
Company  to  lock  in  the  period  over 
which  "time  value"  refunds  with 
respect  to  coal  mine  closing  costs  which 
the  Company  collected  through  its 
wholesale  fuel  adjustment  clause  in 
1989-92  and  which  are  the  subject  of  a 
pending  audit.  The  Company  requests 
that  the  period  for  determining  the  time 
value  of  money  be  deemed  to  end  on 
July  1,  1992  when  the  Company  was 
informed  of  Staffs  objections  and  would 
have  made  this  filing  if  the  Western 
Resources  policy  bad  been  in  effect. 
Comment  date:  April  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ' 

4.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER94-1033-O00) 

Take  notice  that  on  March  14, 1994, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
cancellation  of  its  Rate  Schedule  No.  90 
as  amended,  which  is  an  agreement 
dated  February  14,  1974  between 
Ni.igara  Mohawk  .ind  Consolidated 
Edison  Company  of  New  York,  Inc.  (Con 
Ed).  Therein,  Niagara  Mohawk  agreed  to 
provide  certain  transmission  services  on 
behalf  of  Con  Edison  for  generation 
associated  with  the  New  York  State 
Power  Authority's  James  A.  Fitzpatrick 
Nuclear  Plant. 

Niagara  Mohawk  states  that  copies  of 
its  report  were  served  on  the  New  York 
State  Public  Service  Commission  and 
Con  Ed. 

Comment  date:  April  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service  Corp. 

IDocket  No.  ER94-104 9-000) 

Take  notice  that  on  March  7, 1994, 
Central  Vermont  Public  Service 
Corporation  (CVPSC)  tendered  for  filing 
a  Notice  of  Tennination  of  FERC  Rate 
Schedule  147  from  Docket  No.  ER93- 
302-COO. 

Comment  date:  April  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Co. 

[Docket  No.  ER94-1051-000) 

Take  notice  that  on  March  16, 1994, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  Notice  of 
Cancellation  of  FPL's  Partial 
Requirements  Service  to  the  City  of  Vero 
Beach,  Florida  and  the  Fort  Pierce 
Utihties  Authority. 

Comment  date:  April  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  o^  'his  notice. 
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7.  Maine  Public  Service  Co. 

(Docket  No.  ER94-1052-0001 

Take  notice  that  on  March  15. 1994. 
Maine  Public  Service  Company  (Maine 
Public)  filed  executed  Service 
Agreements  with  Northeast  Utilities 
Service  Company  and  Central  Vermont 
Public  Service  Company.  Maine  Public 
Service  states  that  the  service 
agreements  are  being  submitted 
pursuant  to  its  tariff  pro\ision 
pertaining  to  the  short-terra  non-finn 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  has  requested  that  the 
service  agreements  become  effective  on 
March  1. 1994  and  requests  waiver  of 
the  Commission's  regulations  regarding 
filing. 

Comment  date:  April  8. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Co.,  Newport 
Electric  Co. 

[Docket  No.  ER94-1 062-000] 

Take  notice  that  on  March  21.  1994. 
Montaup  Electric  Company  tendered  for 
filing:  (a)  A  reduction  in  the  present  M- 
13  rate  by  $10.1  miUion,  or  3.0%,  on  the 
basis  of  the  1994  test  year  used  in 
preparing  the  filing,  (b)  a  marginal  cost, 
time-of-use  rate  design  intended  to  send 
more  accurate  price  signals  to 
Montaup's  customers,  (c)  notices  of 
cancellation  and  agreements  required  to 
terminate  contract  demand  service  to 
Nevk-port  Electric  Corporation  and  to 
make  Nevqjort  an  all-requirements 
customer,  and  (d)  a  request  for  waiver    . 
of  the  fuel  clause  regulations  to  permit 
recovery  of  nuclear  fuel  contract  buyout 
costs.  The  filing  is  requested  to  become 
effective  in  60  days,  on  May  21,  1994 
except  for  the  provision  for  buyout  cost 
recovery,  which  is  requested  to  become 
effective  when  Seabrook  resumes 
operation  after  its  next  reload. 

Comment  date:  April  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Co. 
(Minnesota  Co.) 

[Docket  No.  ER94-1 066-000) 

Take  notice  that  on  March  21,  1994, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
Supplement  No.  1  to  the  Transmission 
and  Transformation  Service  Agreement 
between  NSP  and  the  State  Board  of 
Higher  Education  for  the  University  of 
North  Dakota  (Customer).  NSP  presently 
provides  certain  On  Line  transmission 
services  to  the  Customer  pursuant  to  the 
Transmission  and  Transformation 


Service  Agreement  dated  March  20. 
1985.  prior  to  putting  Supplement  No. 
1  into  effect.  NSP  Rate  Schedule  FERC 
No.  440.  Supplement  No.  1  will  replace 
the  transmission  service  portion  of  the 
Transmission  and  Transformation 
Service  Agreement,  and  sets  forth  the 
terms  and  conditions  and  rates  for 
service  to  the  Customer  through 
December  31,  2012. 

NSP  requests  that  Supplement  No.  1 
to  the  Transmission  and  Transformation 
Service  Agreement  be  accepted  for  fihng 
effective  May  20, 1994. 

Comment  date:  April  11,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  El  Paso  Electric  Co. 

[Docket  No.  ES94-1 8-000) 

Take  notice  that  on  March  22,  1994, 
El  Paso  Electric  Company  (El  Paso)  filed 
application  under  section  204  of  the 
Federal  Power  Act  seeking 
authorization:  (1)  To  assume  liability  in 
connection  with  the  redemption  and 
reissuance  of  not  more  than  S63.5 
million  of  pollution  control  revenue 
bonds  (PCRBs)  to  be  issued  by  Maricopa 
County,  Arizona  Pollution  Control 
Corporation,  (2)  to  issue  second 
mortgage  bonds  in  an  amount  equal  to 
the  principal  amount  of  the  PCRBs  to 
secure  El  Paso's  obligation  for  payment 
of  the  PCRBs,  and  (3)  to  assume  liability 
for  a  new  letter  of  credit  that  will  be 
issued  to  secure  the  replacement  PCRBs. 
Also,  El  Paso  requests  exemption  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  regulations. 

Comment  date:  April  11.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
wnth  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc  94-7822  Filed  3-31-94;  8:45  am) 

BIUJNG  CODE  trn-OI-P 

[Docket  Nos.  ST94-3889-000,  et  al. 

Columbia  Gas  Transmission  Corp., 
Self-Implementing  Transactions 

March  25,  1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
piu^uant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  section  7  of  the 
NGA  and  section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeUne  or  a  local  distribution 
company  pursuant  to  §284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  ser\ed  by  an 
interstate  pipeline  pursuant  to  §  284'l42 
of  the  Commission's  Regulations  and 
section  31 1(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assign.Tiniit  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 


'  Notice  of  B  transaction  does  not  constitute  a 
determination  that  the  lenru  and  conditions  of  the 
proposed  tervica  will  be  approved  or  that  the 
noticed  filing  it  in  compliance  with  the 
Conunis&ion's  regulations. 
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A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "C-LS"  indicates 
transportation,  salts  or  assignments  by  a 


local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 


Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  IX  Cashell, 
Secretary. 


Docket  No." 

T'anspcrter/seiler 

Recipient 

Datefited 

Part  284 
subpart 

Est.  max. 

daily 
quantrty" 

A«.  Y/A/ 
N— 

Rate 
sch. 

Date  com- 
menced 

Projected 

terrrunatton 

date 

ST94-3869 

Columtxa  Gas 
Trans.'' MSSion 
Corp. 

Paramont  Trans- 
ndtsswn  Corp. 

02-01-94 

G-ST 

N/A 

N 

01-27-94 

kKJef. 

ST94-38&0 

Arkansas  Western 
PipeiireCo. 

Associated  Natural 
Gas  Co. 

02-01-94 

G-LT 

1,000 

A 

12-01-93 

11-30-94 

ST94-3891 

Noark  Pipeline  Sys- 

Texas Eastern 

02-01-94 

C 

110,000 

N 

09-18-92 

mdeL 

tem,  LP. 

Trarw.  Co 
al. 
Mississippi  1 

rp.,  et 

ST94-3892 

Moark  P'peiine  Sys- 

5lv. 

02-01-94 

C 

45,000 

N 

01-01-93 

Indel 

tem,  LP. 

Trans.,  et  aL 

ST94-3893 

Noark  Ptp.jline  Sys- 

Texas Eastern 

C2-01-S4 

C 

50,000 

N 

11-01-93 

Indef. 

tem,  LP. 

Trans.  Co 
aL 

Arkansas  W 

rp ,  et 

ST94-3894 

Noark  Pr-elifie  Sys- 

estem 

02-01-54 

C 

1,000 

N 

12-01-93 

»ndef. 

tem,  LP. 

Pipeline  Co. 

ST94-3895 

ark  Pipei'ne  Sys- 

Texas Easts 

'm 

02-01-94 

C 

15,000 

N 

01-01-94 

IndeL 

tem,  LP. 

Trans.  Corp..  et 
aL 
ANR  Pipeline  Co  ... 

ST94-3896 

ONG  Transmission 

Co. 
ONG  Transmission 

02-02-94 

C 

50,000 

N 

01-15-94 

trxtef. 

ST94-3S97 

Northern  Natural 

02-02-94 

C 

100,000 

N 

01-04-94 

Indef. 

Co. 

Gas  Co. 

ST94-389a 

ONG  Transmission 
Co. 

Williams  Nal 
Gas  Co. 

tural 

02-02-54 

C 

30,000 

N 

01-19-94 

Indel 

ST94-3899 

Louisiana  Ir^rastafe 
Gas  Corp. 

ANR  Pipelin 
etaL 

eCo., 

02-02-94 

C 

10,000 

N 

01-01-54 

01-01-96 

STS4-3900 

Bridgerma  Gas  Dis- 
tribution LLC. 

Cohjmbia  Q 
Trans.mtsi 

Litf 

(ion  Co. 

02-02-94 

C 

4,693 

• 

N 

01-18-94 

01-31-94 

ST45-3901 

Channel  Ind'j-st-'ies 
Gas  Co. 

Terwiessee 
Pipeline  C 
aL 

Nebraska  P 

3as 
k>..  et 

02-02-94 

c 

100,000 

N 

12-01-93 

Indef. 

ST94-3902 

Northern  NatLxal 

ubiic 

02-02-94 

G-S 

75 

N 

F 

01-24-94 

01-23-04 

Gas  Co. 

Gas  A  gen 

Kry. 

ST94-3903 

Northern  I^Jatura) 
Gas  Co. 

West  Texas 
Co. 

Utilities 

02-02-94 

G-S 

5,000 

N 

F 

01-15-94 

01-14-99 

STS4-3994 

Northern  Natural 
Gas  Co. 

Meridian  Oil 
ing,  Irx;. 

Trad- 

02-02-94 

G- 

50,000 

N 

F 

02-04-93 

02-03-94 

ST94-3:.C.5 

Florida  Gas  Trars- 
mlssion  Co. 

Vestar  Natu 
Marketing 

rat  Gas 
,  inc. 

C2-02-94 

G-S 

50,000 

N 

1 

01-20-94 

Indef. 

ST94-3906 

Tennessee  Gas 

Mark  West  Hydro 

02-02-94 

G-S 

8,000 

N 

F 

01-04-94 

Indef. 

Pipeline  Co. 

carbon  Pi 
Ltd. 

irtners 

ST94-3907 

Terwiessee  Gas 
Pipeline  Co. 

MG  Natural 
Corp. 

Gas 

02-02-94 

G-S 

2,000 

N 

F 

01-06-94 

Indef. 

ST94-3S08 

Midwestern  Gas 
Transmi.«vSlon  Co. 

Direct  Gas  ! 
Corp. 

Supply 

02-02-94 

G-S 

50,000 

N 

1 

01-18-94 

Inctef. 

ST94-3909 

Tennessee  Gas 
Pipeline  Co. 

Clinton  Gas 
keting,  ln( 

Mar- 

C2-02-94 

G-S 

28,461 

N 

F 

01-26-94 

Indef. 

ST94-3910 

Tennessee  Gas 
Pipeline  Co. 

Western  Ke 
Gas  Co. 

ntucky 

02-02-94 

G-S 

3,500 

N 

F 

01-1ft-94 

Indef. 

ST94-3911 

K  N  Interstate  Gas 
Trans.  Co. 

Colorado  Irt 
Gas  Co. 

lerstate 

02-03-94 

G-S 

6.000 

N 

1 

01-08-94 

(ndef. 

ST94-3912 

Sabine  Pipe  Lir)e 
Co. 

Priof  Intrast 
Corp. 

ate 

02-03-54 

G-S 

75,000 

N 

» 

01-20-94 

hxlef. 

ST94-3913 

BfidgeBne  Gas  Dte- 
tributton  LLC. 

Columtjta  G 
Traremis) 

utf 
Sion  Co. 

02-02-94 

G-HT 

4,893 

H 

1 

Ot-18-94 

Ot-31-94 
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ST94-3915 

ST94-3916 

ST94-3917 

ST94-3918 
ST94-3919 

ST94-3920 
ST94-3921 
ST94-3922 
ST94-3923 
ST94-3924 
ST94-3925 
ST94-3926 
ST94-3927 
ST94-3928 
ST94-3929 
ST94-3930 
ST94-3931 
ST94-3932 
ST94-3933 
ST94-3934 
ST94-3935 
ST94-3936 

ST94-3937 
ST94-3938 
ST94-3939 
ST94-3940 
ST94-3941 
ST94-3942 

ST94-3943 

ST94-3944 

ST94-3945 


Transporter/seller 


Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas 
Transmission 
Corp. 

Cotumbia  Gas 
Transmission 
Corp. 

Valero  Trans- 
mission, L.P. 

Algonquin  Gas 
Transmission  co. 

Colorado  Interstate 

Gas  Co. 
Channel  Industries 

Gas  Co. 
Superior  Offshore 

Pipeline  Co. 
Superior  Offshore 

Pipeline  Co. 
Superior  Offshore 

Pipeline  Co. 
Superior  Offshore 

Pipeline  Co. 
Mobile  Bay  Pipeline 

Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Columbia  Gas 

Transmission 

Corp. 
Williston  Basin 

Inter.  P/L  Co. 
El  Paso  Natural 

Gas  Co. 
El  Paso  Natural 

Gas  Co. 
Terwiessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Williams  Natural 
Gas  Co. 


Recipient 


Columt)iana  Boiler 
Co. 

Stand  Energy  


Central  Soya  Co., 
Inc. 

Tennessee  Gas 
Pipeline  Co. 

Iroquois  Gas 
Transmission 
System. 

Universial  Re- 
sources Corp. 

Nat.  Gas  P/L  Co.  of 
America,  et  al. 

Texican  Natural 
Gas  Co. 

Texican  Natural 
Gas  Co. 

Chevron  U.S.A., 
Inc. 

Chevron  U.S.A.. 
Inc. 

National  Gas  Re- 
sources Ltd. 

Willmut  Gas  &  Oil 
Co. 

Akzo  Chemicals, 
Inc. 

Columbia  Gas  of 
Ohio. 

Pennzoil  Gas  Mar- 
keting Co. 

Cytec  Industries  .... 

Michael  Gas  Mar- 
keting Co. 

Arco  Natural  Gas 
Marketing,  Inc. 

Prior  Intrastate 
Corp. 

Midcon  Gas  Serv- 
k:es  Corp. 

Interstate  Gas  Mar- 
keting, Inc. 

Montana-Dakota 
Utilities  Co. 

Richardson  Prod- 
ucts Co..  Ltd. 

Shell  Gas  Trading 
Co. 

Energynorth  Natu- 
ral Gas,  Inc. 

Connecticut  Natural 
Gas  Corp. 

Transport  Gas 
Corp. 

Enron  Access  Corp 


Enron  Access  Corp 


Ward  Gas  Service 
Co. 


Date  filed 


02-03-94 

02-03-94 

02-03-94 

02-03-94 
02-03-94 

02-03-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 
02-04-94 

02-04-94 
02-07-94 
02-07-94 
02-08-94 
02-08-94 
02-08-94 

02-08-94 

02-08-94 

02-0a-94 


Part  284 
sut>part 


G-S 

G-S 

G-ST 

C 
G-S 

G-S 

C 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-ST 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity" 


80 
150 

N/A 

5,000 
3.000 

3,200 

50.000 

25,000 

25.000 

50,000 

50.000 

20,000 

5,000 

4,500 

1.066 

N/A 

N7A 

N/A 

N/A 

3.500 

5,000 

41 

50.000 
41,200 
20,600 
37,130 
13,170 
N/'A 

68 

66 

25,000 


Aff.  Y/A/ 
N*" 


N 

N 

N 

N 
N 

N 
A 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 

N 

N 

N 


Rate 
sch. 


Datecom- 
mer>ced 


02-01-94 

02-01-94 

02-01-94 

01-1 S-94 
10-02-93 

02-01-94 
01-06-94 
12-01-93 
12-01-93 
12-01-93 
12-01-93 
01-15-94 
01-17-94 
02-01-94 
01-17-94 
01-15-94 
01-17-94 
01-17-94 
01-15-94 
01-15-94 
02-01-94 
02-01-94 

01-05-94 
01-08-94 
01-08-94 
01-13-94 
01-13-94 
02-04-94 

02-01-94 

02-01-94 


Projected 

termination 

date 


12-02-93     12-01-94 


12-31-94 

03-31-94 

Indef. 

Indef. 
Indef. 

09-30-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

01-17-94 

03-03-94 

02-28-94 

Indef. 

Indef. 

Indef. 

Indef. 

02-28-94 

0&-01-94 

Indef. 

12-31-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

03-031-94 

01-31-95 
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Transportef /seller 


Recipient 


Date  filed 


Part  284 
sutipart 


Est  max. 

daily 
quantity" 


Aff.  Y/A/ 
N*" 


Rate 
sch. 


Dale  com- 
menced 


Proiected 

termtnation 

date 


ST94-3948 

ST94-3947 
ST94-3948 
ST94-3949 
ST94-3950 
ST94-3951 
ST94-3952 
ST94-3953 
ST94-3954 
ST94-3955 

ST94-3956 
ST94-3957 
ST94-3958 
ST94-3959 
ST94-3960 
ST94-3961 
ST94-3962 
ST94-3963 
ST94-3964 
ST94-3965 
ST94-3966 
ST94-3967 
ST94-3968 
ST94-3969 
ST94-3970 
ST94-3971 
ST94-3972 
ST94-3973 
ST94-3974 
ST94-3975 
ST94-3976 

ST94-3977 

ST94-3978 


Valero  Trans- 
mission LP. 

TransTexas  Pipe- 
line. 

Northern  Natural 
Gas  Co. 

Valero  Trans- 
mission, L.P. 

El  Paso  Natural 
Gas  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
PipeNne  Co. 

Koch  Gateway 
Pipeline. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Koch  Gateway 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Midwestern  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Algonquin  Gas 

Transmission  Co. 
Channel  Industries 

Gas  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Pipeline  Co. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmission 

Corp. 


Texas  Eastern 
Transmission 
Corp. 

TrunWine  Gas  Co 

Vintage  Gas,  Inc  . 

Koch  Gateway 
Pipeline  Co. 
Maralo,  Inc  


Sigco  MarVeting. 

Inc. 
Koch  Gas  Services 

Co. 
Frito-Lay,  Inc 


Prior  Intrastate 

Corp. 
Diamond  Shamrock 

Offshore  Part. 

Ltd. 
Prior  Intrastate 

Corp. 
Prior  Intrastate 

Corp. 
Prior  Intrastate 

Corp. 
Elizabethtown  Gas 

Co. 
Piedmont  Natural 

Gas  Co. 
Union  Oil  Co.  of 

California. 
American  Hunter 

Energy. 
Northern  Illinois 

Gas  Co. 
Boston  Gas  Co 

Distrigas  of  K4assa- 
chusetts  Corp. 

Orange  and  Rock- 
land Utilities,  Inc. 

KCS  Energy  Mar- 
keting, Inc. 

Connecticut  Natural 
Gas  Corp. 

Bristol  and  Warren 
Gas  Co. 

Cornmonweallh 
Gas  Co. 

Transwestem  Pipe- 
line Co. 

Transco  Gas  Mar- 
keting Co. 

Associated  Natural 
Gas  Co. 

Eastex  Hydro 
cartxjns.  Inc. 

Hikxjrp.  Energy  Co 

Appalachian  Gas 
Sales. 

City  of  Hamilton 


Con  Edison  das 
Marketing,  inc. 


02-07-94 

02-07-94 

02-09-94 
C2-09-94 
02-09-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 

02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-10-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 
02-14-94 

02-14-94 

02-14-94 


C 

G-S 

C  . 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

B 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


10,000 

10,000 

■  20,000 

12,000 

2,575 

800 

1,745 

N/A 

500 

N/A 

130 

1,500 

550 

2,991 

60,000 

10,000 

50,000 

700,000 

2,068 

290 

381 

150,000 

293 

537 

4,342 

50.000 

14,000 

20.000 

750 

100 

240,000 

55.000 

150,000 


N 

N 
N 
N 
H 
H 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 


01-19-94 

01-14-94 
09-02-93 
01-27-94 
01-14-94 
11-01-93 
01-15-94 
01-21-94 
01-21-94 
02-01-94 

01-21-94 
01-21-94 
02-01-94 
01-19-94 
01-17-94 
01-13-94 
01-18-94 
01-17-94 
01-27-94 
01-20--94 
01-15-94 
01-21-94 
01-15-94 
01-19-94 
01-25-94 
01-13-94 
01-14-94 
01-26-94 
01-20-94 
01-28-94 
01-25-94 

01-14-94 

01-22-94 


Indef. 

Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 

tndef. 

Indef. 

03-01-94 

Indef. 

Indef. 

Indef. 

Indef. 

tndet 

Indef. 

IndeL 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

01-31-94 

01-31-94 

Indef 

tndef. 

03-31-94 

11-30-94 

12-0&-94 
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Docket  No.* 


STS4-3979 

STS4-3980 

ST94-3981 

ST94-3S82 

ST94-3983 

ST94-3984 

ST 94-3985 

ST94-3986 

ST94-3987 

ST94-3988 

ST94-3989 

ST94-3990 

ST94-3991 

ST94-3992 

ST94-3993 

ST94-3994 

ST94-3995 

STS4-3996 

ST94-3997 

ST94-3998 

ST94-3999 

ST94^000 

ST94-4001 

ST94-4002 

ST94-^03 

ST94-4004 

ST54^t005 

ST&4-O06 

ST94--4007 

ST 94-4008 

ST94-4009 

ST94-4010 

ST94-4011 


Transporter/seKer 


Texas  Eastern 

Transmission 

Corp. 
Texas  Eastern 

Transmisston 

Corp. 
Texas  Eastern 

Trar^smission 

Corp. 
Texas  Eastefn 

TransmissiOR 

Corp. 
Texas  Eastern 

TransiTViSSion 

Corp. 
Panhandle  Eastern 

Pipeline  Co. 
Trjckline  Gas  Co  .. 

Trucklme  Gas  Co  .. 

TruckUne  Gas  Co  .. 

Trunkline  Gas  Co  .. 


Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Transwestern  Pipe- 

Bne  Co. 
Transwestern  Pipe- 
tine  Ca 
Transwestern  Pipe- 

ItneCo. 
Transwestern  Pipe- 
fine  Co. 
Northern  Natural 

Gas  Co. 
Transwestern  Pipe- 
line Co. 
Trarwwestern  Pipe- 
fine  Co. 
Transwestern  Pipe- 
line Co. 
Transwestern  Pipe- 
line Co. 
Northerr>  fJatural 

Gas  Co. 
Trariswestern  Pipe- 
line Co. 
Transwestern  Pipe- 
line Co. 
Trarewesfern  Pipe- 
line Co. 
Transwestern  Pipe- 
line Co. 
Trarwwestern  Pipe- 
line Co. 
Transwestern  Pipe- 
line Co. 
Transwestern  Pipe- 
line Ca 
Trarwwestem  Pipe- 
line Ca 


Recipient 


Woodward  Market- 
ing, Inc. 

Woodward  Market- 
ing, Inc. 

Philadelphia  E'ec- 
tricCo. 

Seagull  Marketing 
Sen..-!ces,  inc. 

Panhandle  Trading 
Co. 

National  Heiium 

Corp. 
Chesapeake  Er>- 

ergy  Corp. 
Union  Pacific 

Fuels,  Inc. 
Direct  Gas  Suppfy 

Corp. 
Direct  Gas  Supply 

Corp. 
W.  Waklo  Lynch  .... 

Corrvnunity  Lftrtity 
Ca 

Texaco  Exploration 
&  Production. 

Ballard  Exploration 
Co..  Ina 

Vantage  Po»rrt  En- 
ergy, Inc. 

Enron  Gas  Market- 
ing, Inc. 

Enron  Gas  Market- 
ing, Inc. 

NGC  Transpor- 
tation, lr>c. 

GPM  Gas  Corp  

Wisconsin  Gas  Co 

Enron  Gas  Mik-ltel- 
ing.  Inc. 

Richardson  Prod- 
ucts Co. 

NGC  Transpor- 
tation, Inc. 

Clayton  Wilhams 
Energy  Inc. 

Coenergy  Tradir>g 
Co. 

Twister  Trans- 
mission Co. 

Tristar  Gas  Ktarket- 
ing  Co. 

Tnstar  Gas  Market- 
ing Co. 

Tristar  Gas  Market- 
ing Co. 

Tristar  Gas  Market- 
ing Co. 

Enron  Gas  Market- 
ing, Irx:. 

NGC  Transpor- 
tation. Inc. 

Enron  Gaa  Market- 
ing. Inc. 


DatefOed 


02-14-94 


Ci2- 14-94 


(12-14-94 


02-14-94 


02-14-94 


02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

C2- 14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-S-l 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 

02-14-94 


Part  284 
subpart 


G-S 


G-S 


G-S 


G-S 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G^ 

G-S 


Est.  max. 

daily 
quantity" 


19.750 

10,000 

238,000 

340.000 

103.500 

5,000 
25,000 
100,00 
36.225 
25,875 
120 
503 
50.000 
10,000 
750 
17,080 
2,300 
13.300 
15.000 
3,605 
26,600 
53,400 
29.600 
3,000 
20,000 
25.000 
13.332 
10J?06 
9.100 
5,000 
2.300 
35.000 
2.300 


Afl.  Y/A/ 
N— 


N 


N 


N 


A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

A 

N 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

A 

N 

A 


Rate 

sch. 


I 
I 
I 

ff\ 

F/l 

F/l 

F/l 

F/l 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

I 

F 

F 

F 

F 

F 

F 

F 


Date  com- 
menced 


01-18-94 

01-19-94 

02-02-54 

01-19-54 

01-17-54 

11-01-93 

01-21-94 

01-29-94 

01-13-^ 

01-13-64 

11-01-93 

11-01-93 

01-01-94 

01-01-94 

12-01-93 

01-13-94 

01-13-94 

02-01-54 

02-01-94 

0l-<)8-94 

02-01-94 

02-01-94 

02-01-94 

02-01-94 

01-13-94 

01-13-94 

02-01-94 

02-01-94 

02-01-94 

02-01-94 

01-19-94 

01-15-94 

01-15-94 


Projected 

lerm»natk)n 

dale 


03-31-94 
03-31-94 
05-30-94 
C3-31-94 
09-30-S4 

01-31-94 

Indef. 

Indef. 

Indef. 

Indef. 

irxSef. 

10-31-93 

04-02-95 
01-02-96 

11-30-95 

01-31-94 

01-13-94 

02-28-94 

02-28-94 

Indef. 

02-23-54 

02-23-54 

02-28-94 

02-28-94 

06-12-94 

tndef. 

02-28-94 

02-28-94 

02-28-94 

02-28-94 

01-31-94 

01-31-94 

01-18-94 
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Docket  No.* 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity" 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST94-4012 

Transwestern  Pipe- 
line Co. 

Enron  Gas  Market- 
ing. Inc. 

02-14-94 

G-S 

2,798 

A 

F 

01-15-94 

01-31-94 

59 

ST94^013 

Transwestern  Pipe- 

Equitable Re- 

02-14-94 

G-S 

10,000 

N 

F 

01-14-94 

01-31-94 

line  Co. 

sources  Market- 
ing Co. 
Snyder  Gas  Mar- 

ST94-4014 

K  N  Interstate  Gas 

02-14-94 

G-S 

15,000 

N 

01-28-94 

Indef. 

Trans.  Co. 

keting,  Inc. 

ST94-^015 

Williams  Natural 
Gas  Co. 

Brock  Gas  Systems 
&  Equitable.  Inc. 

02-14-94 

G-S 

350 

N 

01-20-94 

Indef. 

ST94-4016 

Williams  Natural 
Gas  Co. 

CIG  Merchant 

02-14-94 

G-S 

1,000 

N 

02-08-94 

Indef. 

ST94^017 

Williams  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co. 

02-14-94 

G-S 

30,000 

N 

12-01-93 

Indef. 

SS 

ST94^018 

Transcontinental 
Gas  P/L  Corp. 

UGI  Utilities,  Inc  .... 

02-14-94 

B 

690,000 

N 

12-24-94 

Indef. 

^■^    ^*^ 

ST94^019 

Lone  Star  Gas  Co  . 

Arkia  Energy  Re- 
sources, et  al. 

02-14-94 

C 

100.000 

N 

01-13-94 

Indef. 

f^    o 

ST94-4020 

Lone  Star  Gas  Co  . 

Northern  Natural 
Gas  Co.,  et  al. 

C2- 14-94 

C 

30,000 

N 

01-14-94 

Indef. 

6  3 

ST94-4021 

Valero  Trans- 
mission, L.P. 

Union  Cartxde  '. 

02-14-94 

C 

3,383 

N 

02-01-94 

Indef. 

ST94-i022 

Valero  Trans- 
mission, L.P. 

Texas  Eastern 
Transmission 
Corp. 

02-14-94 

C 

700 

N 

02-01-94 

Indef. 

ST94-4023 

TransTexas  Pipe- 
line. 

Texas  Eastern 
Transmission 
Corp. 

02-14-94 

C 

700 

N 

02-01-94 

Indef. 

ST94^024 

Columbia  Gas 
Transmission 

Kerr  McGee  Corp  .. 

02-1 4-94 

G-S 

10.000 

N 

02-07-94 

Indef. 

\P 

ST94-^025 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

UGI  Utilities,  Inc  .... 

02-14-94 

G-S 

N/A 

N 

02-05-94 

Indef. 

ST94-1026 

Appalachian  Gas 

C2-14-94 

G-S 

N/A 

N 

02-05-94 

Indef. 

i 

Transmission 
Corp. 
Columbia  Gas 

Sales. 

1 

ST94-4027 

Wickford  Energy 

02-14-94 

G-S 

5,000 

N 

02-03-94 

Indef. 

ST94-4028 

Transmission 
Corp. 
Columbia  Gas 

Marketing  LG. 
0  &  R  Energy,  Inc  . 

02-14-94 

G-S 

2,800 

N 

02-04-94 

02-28-94 

Transportation 

1 

Corp. 

ST94-4029 

El  Paso  Natural 
Gas  Co. 

Shell  Gas  Trading 
Co. 

02-1 4-94 

G-S 

41,200 

N 

01-15-94 

Indef. 

ST94-4030 

Williams  Natural 

Tristar  Gas  Co 

02-14-94 

G-S 

20.000 

N 

01-1&-94 

Indef. 

9  94 

ST94-4031 

Gas  Co. 

TransTexas  Pipe- 
line. 

Tennessee  Gas 
Pipeline  Co. 

02-15-94 

C 

25,000 

N 

02-03-94 

Indef. 

ST94-4032 

TransTexas  Pipe- 
line. 

Koch  Gateway 
Pipeline  Co. 

02-15-94 

C 

25,000 

N 

02-03-94 

Indef. 

ST94^033 

MIGC.  Inc 

Beartooth  Oil  & 
Gas. 

02-15-94 

G-S 

500 

N 

01-01-94 

12-31-94 

ST94-4034 

Midwestern  Gas 
Transmission  Co. 

Associated  Natural 
Gas,  Inc. 

02-15-94 

G-S 

20,000 

N 

01-19-94 

Indef. 

ST94-4035 

Panhandle  Eastern 
Pipe  Line  Co. 

Columbia  Gas  of 
Ohio,  Inc. 

02-15-94 

G-S 

30,655 

N 

01-15-94 

03-31-94 

ST94^036 

Panhandle  Eastern 
Pipe  Line  Co. 

Dayton  Power  & 
Light  Co. 

02-15-94 

G-S 

5,000 

N 

01-17-94 

01-19-94 

~  ST94-4037 

Panhandle  Eastern 
Pipe  Line  Co. 

Coastal  Gas  Mar- 
keting Co. 

02-15-94 

G-S 

20,976 

N 

01-18-94 

01-19-94 

ST94-4038 

Panhandle  Eastern 
Pipe  Line  Co. 

Battle  Creek  Gas 
Co. 

02-15-94 

G-S 

5,000 

N 

01-17-94 

02-10-94 

ST94^039 

Panhandle  Eastern 
Pipe  Line  Co. 

Michigan  Gas  Utili- 
ties. 

02-15-94 

G-S 

40,000 

N 

01-16-94 

01-1^94 

ST94-4040 

Panhandle  Eastern 
Pipe  Line  Co. 

Central  Illinois  Light 
Co. 

02-15-94 

G-S 

15.000 

N 

01-16-94 

01-21-94 

ST94-4041 

Panhandle  Eastern 
Pipe  Line  Co. 

Gaslantinc  Corp  .... 

02-15-94 

G-S 

50,000 

N 

1 

01-19-94 

12-31-98 

ST94-4042 

Panhandle  Eastern 
Pipe  Line  Co. 

Tristar  Gas  Market- 
ing Co. 

02-15-94 

G-S 

30,000 

N 

1 

01-19-94 

04-30-98 

ST94-4043 

Panhandle  Eastern 

Indiana  Gas  Co., 

02-15-94 

G-S 

25,000 

N 

1 

01-19-94 

04-30-98 

JMI 

Pipe  Line  Co. 

Inc. 

1 
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Docket  Ko.' 


ST94-4044 

ST94-1CW5 

ST94-iC-;-3 

£T94-tC47 

ST94-404S 

ST94-1049 

ST94-4C50 

STG4-i051 

ST94--1C62 

ST94-^«)53 

£T94-iOf4 

ST94-4C55 

STS4-4056 

ST94-t057 

ST94-^063 

ST94-4059 

ST94-4060 

ST94-4C61 

ST94--1062 

ST94-5063 

ST94-^064 

ST94-4C65 

ST94-4066 

ST94-1067 

ST94-^068 

ST94-5063 

ST94~i070 

ST94-4071 

ST94-4072 

ST94-4073 

ST94-^074 

ST94-4075 

ST94-tC76 

ST94-4077 

ST94-4078 

ST94-4079 


Tra^pcter/sefter 


Panhandie  Eastern 

Pipe  L;r,e  Cc. 
Panhand'e  Eastern 

Pip«  U->e  Ca 
Parmandie  Eastern 

Pipe  L.-r^e  Ca 
East  Ternessee 
_  Notuial  Gas  Co. 
cast  Terr^essee 

Natural  Gas  Co. 
East  Tennessee 

Natural  Gas  Co. 
Texas  Gas  Trans- 

missior-  Corp. 
Texas  Gas  Trans- 

nitsrior.  Corp. 
Texas  Gas  Trans- 
mission Corp. 
Southiem  Natural 

Gas  Co. 
Southe*n  Nati-'al 

Gas  Co. 
Soutf>em  Natural 

Gas  Co. 
Southern  Natirral 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Sout^tern  Na^Jral 

Gas  Co. 
Southern  Natu.'al 

Gas  Co. 
Southern  Natural 

GasC^. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southern  Natural 

Gas  Co. 
Southe.'o  Natural 

Gas  Co. 
Transconi"  .errtal 
Gas  P'L  Cofp. 
Transcontii  cental 
Gas  P'L  Corp. 
TranscoFittfiental 
Gas  Pit  Corp. 
Transco.-tirien'al 
Gas  PI  Corp. 
Wi!lislr.n  Basin 
Intp-r.  P/L  Co. 
Columbia  GuK 

Transrriission  Co. 
Columbia  Guti 

Transmission  Co. 
Tennessee  Gis 

Fipeiirte  Co. 
Kentucky  West  Vir- 
ginia G33. 
Paufic  Gas  Trans- 
mission Cc. 
Channel  Industries 

Gas  Co. 
Tennessee  Gas 

Pipeiine  Co. 

Tennessee  Gas 

Prpeline  Ca 


Recipiert 


Tenaska  Mai^^et-ng 

Ventures. 
Enron  Access  Cctp 

Batt;e  Creek-  C^.s 

Co. 
Zerieca,  tnc  


Pcwel(-CIinc>  UtUny 

District 
Mead  Paper 

Northwestern  Mu- 
tual Lite  Insuf. 

Enron  Gas  Marke;- 
ir>g.  Inc. 

Transco  Energy 
Marketing  Co. 

Conoco  Inc  _ 


Burgess  Ptgi-r^ent 

Skjnat  Stefketjng 

Co. 
City  of  Trvon 


'Sonat  Marketinq 

Co. 
Sonat  MarkLti'-g 

Co. 

Ci^y  of  Trion 


C'ty  ot  Trion 

Ford  M<-3tor  Co 

City  of  Cuthbert  .... 
CCy  of  Cartersville 

Atlanta  Gas  Light 
Co. 

Heath  Pelra  Re- 
sources, Inc 

Chevron  L'SA,  Inc 

Alabama  G-^s 
Corp.-Ctarrto.-L 

Alabarra  Gas 
Ccrpx-Lifxiea 

Ciry  of  Butter  


City  of  L.berty 


Moptar.a- Dakota 
Utilities  Co. 

Assoc  atf?d  Natural 
Gas,  Inc. 

Associated  Natural 
Gas,  Inc. 

Clinton  Gas  Mar- 
keting Inc. 

Cobra  Petroleum 
Proc*uctk)n  Corp. 

Washington  Water 
Power  Co. 

Koch  Gateway 
Pipeline,  et  al. 

Northern  Ut'liCes, 
Inc. 

Aquila  Energy  Mar- 
keting Corp. 


Dale  rted 


02-15-94 

C}2- 15-94 

C:-15^S4 

C2-15-94 

02-15-94 

C2- 15-94 

02-15-94 

02-15-94 

G2- 15-94 

02-15-9^ 

02-15-94 

02-15-&4 

02-^5-94 

02--' 5-94 

□2-15-94 

02-1^94 

Ci-15-94 

02-  1 5-  &4 

02-15-94 

G2-15-CU 

02-15-94 

0?-iS^-94 

02-15-54 

C2- 16-94 

02-16-94 

02-15-94 

02-16-94 

02-1 6-34 

02-16-94 

02-  1 G-94 

02-16-94 

02-16-94 

02-15-54 

02-17-94 

02-17-94 

02-17-94 


Part  284 
subpart 


G-S 

G-S 

G-5 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

Ct-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 


Est  max. 
daity 

quantity" 


2,100 
25.000 
5.000 
550 
515 
1  500 
50.000 
50.000 
100.000 
50.000 
5C>0 
4,097 
336 
9,540 
1,638 
1,039 
1.016 
1,459 
5.C00 
10,000 
107,040 
10,000 
1.C00 
3,460 
2,C00 
1 ,4£'0 

3r<6 

22S.512 

20.0CO 

15.000 

5,200 

500 

48,025 

50,000 

4,989 

2,000 


Ail  Y'A/ 
N— 


N 
H 
N 

N 

N 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

S 

N 

N 

N 

N 

N 

N 

tJ 

H 

N 

N 

N 

A 

H 

N 
N 
tJ 
N 
N 
N 


Rate 

sch. 


F 

F 

F 

F 

F 

F 

F 

F 

I 

I 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

I 

I 

F 
F 


Date  com- 


P2-I-2-S-J 

02-20-94 

01-19-54 

02-03-S.l 

01-15-94 

11-01-93 

02-C9-S4 

02-02-94 

02-04-94 

01-21-94 

02-01-94 

02-05-94 

02-01-94 

02-08-94 

02-^4-94 

02-01-94 

02-01-94 

02-C3-94 

01-27-94 

02-05-94 

01-20-94 

02-Oft-94 

02-11-54 

02-01-54 

02-01-54 

02-01-94 

01-18-94 

12-01-93 

02-01-54 

01-15-94 

02-01-54 

12-01-93 

01-26-94 

12-02-93 

01-25-94 

02-01-94 


Projected 

ca:e 


03-31-54 

01-31-^4 

04-30-54 

IrxJff. 

11-01-00 

l'x>ef. 

(r<ief. 

fndef. 

IrxJef. 

Ir<jet. 

01-31-57 

02-28-94 

10-31-95 

02-28-94 

02-28-54 

12-31-05 

10-31-95 

03-01-94 

Indel 

Irdef. 

02-04-54 

02-28-54 

02-23-94 

01-31-94 

01-31-U 

01-31-14 

01-17-14 

06-30-97 

02-28-94 

02-28-94 

Indef. 

Ir.dpf. 

Indef. 

Indef. 

Inoef. 

Indet. 


I 
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Docket  No.* 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily 
quantity" 

Aff.  Y/A/ 
N— 

Rate 
sch. 

Date  com- 
nnenced 

Projected 

termination 

date 

ST94-«)80 

Tennessee  Gas 

Pipeline  Co. 
Tennessee  Gas 

Philbro  Energy  Inc . 

02-17-94 

G-S 

5.000 

N 

F 

02-01-94 

Indef. 

ST94-^081 

Bay  State  Gas  Co  . 

02-17-94 

G-S 

16,175 

N 

F 

01-25-94 

Indef. 

Pipeline  Co. 

8194-^082 

Questar  Pipeline 
Co. 

Kern  River  Gas 
Transmission  Co. 

02-17-94 

G-S 

25,000 

N 

01-28-94 

Indef. 

ST94-4083 

Questar  Pipeline 
Co. 

Tenneco  Gas  Mar- 
keting Co. 

02-17-94 

G-S 

5,000 

N 

01-28-94 

Indef. 

ST94-^084 

Questar  Pipeline 
Co. 

Kern  River  Gas 
Transmission  Co. 

02-1 7-94 

G-S 

300.000 

N 

10-07-93 

Indef. 

ST94-4085 

Questar  Pipeline 

Co. 
Oasis  Pipe  Line  Co 

Luff  Exploration  Co 

02-1 7-94 

G-S 

250 

N 

01-26-94 

Indef. 

5194^086 

El  Paso  Natural 

02-17-94 

C 

25,000 

N 

12-05-93 

Indef. 

Gas  Co. 

ST94-4087 

Oasis  Pipe  Line  Co 

Transwestern  Gas 

Co. 
Arkansas  Louisiana 

02-17-94 

C 

50,000 

N 

12-01-93 

Indef. 

ST94-4088 

AMa  Energy  Re- 

02-17-94 

B 

1.400 

N 

02-01-94 

Indef. 

sources  Co. 

Gas  Co. 

ST94^089 

Koch  Gateway 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

02-17-94 

G-S 

N/A 

N 

02-01-94 

Indef. 

ST94-4090 

Koch  Gateway 
Pipeline  Co. 

Mobile  Gas  Service 
Corp. 

02-1 7-94 

G-S 

N/A 

N 

02-04-94 

Indef. 

5194^091 

Koch  Gateway 
Pipeline  Co. 

Southern  Natural 
Gas  Co. 

02-1 7-94 

G-S 

N/A 

N 

02-04-94 

Indef. 

ST94-4092 

Houston  Pipe  Line 
Co. 

Black  Martin  Pipe 
Line  Co. 

02-17-94 

C 

20.000 

N 

12-01-93 

Indef. 

ST94-4093 

Houston  Pipe  Line 
Co. 

Texas  Eastern 
Transmission 
Corp. 

Florida  Gas  Trans- 

02-17-94 

C 

20,000 

N 

12-04-93 

Indef. 

ST94-4094 

Houston  Pipe  Line 

02-17-94 

C     - 

50.000 

N 

12-20-93 

Indef. 

Co. 

mission  Co. 

ST94-4095 

Houston  Pipe  Line 

Co. 
Houston  Pipe  Line 

Cargill,  Inc  

02-17-94 

Q-\ 

100,000 

N 

12-16-93 

Indef. 

ST94--J096 

Koch  Gateway  Pipe 

02-17-94 

C 

25,000 

N 

12-01-93 

Indef. 

Co. 

Line  Co. 

ST94-4097 

Williston  Basin 
Inter.  P/L  Co. 

Koch  Hydorcarbor» 
Co. 

02-17-94 

G-S 

70.000 

A 

01-18-94 

12-31-95 

ST94-4098 

Natural  Gas  P/L 
Co.  of  America. 

Anthem  Energy 
Co..  LP. 

02-17-94 

G-S 

1.000 

N 

F 

12-01-93 

11-30-00 

ST94-J099 

Trailblazer  Pipeline 
Co. 

K  N  Gas  Marketing, 
Inc. 

02-1 7-94 

G-S 

250,000 

N 

01-01-93 

Indef. 

ST94--1100 

El  Paso  Natural 
Gas  Co. 

Vastar  Gas  Market- 
ing, Inc. 

02-1 7-94 

G-S 

10,000 

N 

01-19-94 

Indef. 

ST94-4101 

El  Paso  Natural 
Gas  Co. 

Mobil  Natural  Gas, 
Inc. 

02-1 7-94 

G-S 

51,500 

N 

01-19-94 

Indef. 

ST94^102 

Transcontinental 
Gas  P/L  Corp. 

Boston  Gas  Co  ...... 

02-17-94 

G-S 

6,121 

N 

F 

01-27-94 

06-01-08 

ST94-J103 

Transcontinental 
Gas  PIL  Corp. 

New  Jersey  Natural 
Gas  Co. 

02-1 7-94 

B 

223,000 

N 

02-07-94 

Indef. 

ST94--J104 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas 

Gas  Transport,  Inc 

02-1 7-94 

G-ST 

N/A 

N 

02-12-94 

Indef. 

ST94^105 

CMS  Gas  Market- 

02-17-94 

G-ST 

N/A 

N 

02-15-94 

Indef. 

Transmission 

ing. 

Corp. 

ST94-4106 

Gulf  Energy  Pipe- 
line Co. 

Natural  Gas  Pipe- 
line Co.  of  Amer- 

C2-18-94 

C 

20,000 

N 

12-01-93 

Indef. 

ST94-4107 

Gulf  Energy  Pipe- 
line Co. 

ica. 
Natural  Gas  Pipe- 
line Co.  of  Amer- 

02-1 &-94 

C 

25,000 

N 

01-01-94 

Indef. 

ST94-4108 

Channel  Industries 
Gas  Co. 

ica. 
Tennessee  Gas 
Pipeline  Co. 

02-18-94 

C 

100,000 

A 

01-27-94 

Indef. 

ST94-4109 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access  Corp 

02-18-94 

G-S 

66 

N 

F 

02-1  &-94 

03-31-94 

ST94-4110 

Columbia  Gas 
Transmission 

Enron  Access  Corp 

1 

02-18-94 

G-S 

658 

N 

F 

02-15-94 

0^31-94 

Corp. 

ST94-4111 

Columbia  Gas 
Transmission 
1      Corp. 

Amerada  Hess 
Corp. 

02-18-94 

G-S 

75,000 

N 

1 

02-01-94 

Indef. 
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Docket  No.* 


5194-4112 

ST94-4113 
ST94-4114 
ST94-4115 
ST94-^116 
ST94-4117 
ST94-4118 
ST94-^119 
ST94-4120 
ST94-4121 

ST94-4122 

ST94-4123 

ST94-4124 

ST94-4125 

ST94-^125 

ST94-^127 

ST94-4:23 

ST94-^129 

ST94-4130 

ST94-^131 

ST94-4132 

ST94-4133 

STS4-4134 
ST94^135 

ST94-4136 
ST94-4137 
ST94-4138 
ST94-4139 


Transporter/seller 


Columbia  Gas 
Transmission 
Corp. 
El  Paso  Natural 

Gas  Co. 
Great  Lakes  Gas 

Trar\smission,  LP 
Great  Lakes  Gas 

Transmrssion,  LP 
Great  Lakes  Gas 

Transmission,  LP, 
Great  Lakes  Gas 

Transmission.  LP. 
Great  Lakes  Gas 

Transmission,  LP. 
Great  Lakes  Gas 

Transmisston,  LP. 
Channel  lr>dustries 

Gas  Co. 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastem 
Transmission 
Corp. 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastem 
Transmission 
Corp. 
Texas  Eastem 
Transmission 
Corp. 
Texas  Eastem 
Trar>spnssion 
Corp. 
Texas  Eastem 
Transmission 
Corp. 
Texas  Eastern 
Transmiss.on 
Corp. 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastern 
Transmission 
Corp, 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastern 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Midwestern  Gas 

Transmission  Co 
Northern  Natural 
Gas  Co. 


Recipient 


Gaslantic  Corp 


Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 
Northern  Natural 

Gas  Co. 


Pacific  Gas  &  Elec- 
tric Co. 

Enron  Gas  Market- 
ing, lr»c. 

Union  Gas  Limited 

AIG  Trading  Corp  .. 

Semco  Energy 

Services. 
ANR  Pipeline  Co  ... 

Coenergy  Trading 
Co. 

Tennessee  Gas 
Pipeline  Co. 

NGC  Transpor- 
tation, \r)c. 

Enrcn  Gas  Market- 
ing, Inc. 

Texas-Ohio  Gas, 
Inc. 

ANR  Pipeline  Co  ... 


KCS  Energy  Mar- 
keting, Inc. 

Consolidated  Edi- 
son Co.  of  New 
York. 

Hope  Gas,  !nc  


Stoile  Corp 


Anadarko  Trading 
Co. 

General  Motors 
Corp. 

Fall  River  Gas  Co 


Fall  River  Gas  Co 


Honda  of  America 
Manufacturing, 
Inc. 

Associated  Natural 
Gas,  Inc. 

Woodbine  Munrci- 
pal  Nat.  Gas 
Systems. 

Circle  Pines  Utili- 
ties. 

Guthne  Center  Mu- 
nicipal Utility. 

City  of  West  BerKl  . 

Peninsular  Gas  Co 


Date  filed 


02-18-94 

02-18-94 
02-18-94 
02-1&-94 
02-18-94 
02-18-94 
02-18-94 
02-18-94 
02-18-94 
02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 


Pan  284 
subpart 


G-ST 

G-ST 

G-S 

G-S 

G-S 

G-S 

G 

G-S 

C 

G-S 

G-S 

G-S 


02-22-94     G-S 


G-S 


G-S 


G-S 


G-S 


02-22-94 

02-22-94 

02-22-94 

C2-22-94 

02-22-94 
02-22-94 

02-22-94 
02-22-94 
02-22-94 


G-S 
G-S 
G-S 

G-ST 

G-S 
G-S 

G-S 
G-S 
G-S 


02-22-94     G-S 


Est.  max. 

daily 
quantity" 


N/A 

1,174,200 

100,000 

100,000 

75,000 

25,000 

100.000 

50,000 

100,000 

1,126,700 


Atf.  Y/A/ 
N*" 


N 

N 

N 
N 
N 

N 
A 
N 
A 
N 


880,000     N 


40.000 


100,000 


450,000 


4,216,000     N 


N 


N 


1.592 

4.000 

103,500 

10,000 

950 

129 

N/A 

85,000 
523 

1,025 
600 
400 

1,000 


N 


N 


N 

N 
N 

N 
N 
N 
N 


Rate 
sch. 


F/l 


F/l 


F 
F'l 

F'l 
F/l 
F/l 

F/l 


Datecon> 

mertced 


02-15-94 

01-23-94 
02-04-94 
01-18-94 
02-03^94 
02-01-94 
01-21-94 
01-20-94 
01-27-94 
01-29-94 

01-21-94 


Pro|ected 

termination 
date 


Indef. 

Indet. 

Indef. 

02-28-94 

01-31-95 

02-28-94 

03-31-94 

02-28-94 

Indef. 

03-31-94 

03-31-94 


02-05-94     03-3 1-S4 


01-28-94 


01-20-94 


01-21-94 


06-01-93     10-31-99 


01-27-95 


03-31-S4 


06-30-94 


12-01-93 


10-15-93 


06-01-93 


11-18-93 


10-31-55 


09-30-94 


04-15-00 


03-31-05 


11-18-93     04-15-00 


02-15-94 

02-10-94 
11-01-93 

11-25-93 
11-01-93 
11-02-93 
12-28-93 


Indef. 

Indef. 
10-31-97 

11-24-97 
10-31-97 
11-03-97 

12-29-97 


15398 


Federal  Register  /  Vol.  59,  No.  63  /  Friday,  April  1,  1994  /  Notices 


9  94 


Docket  Ho: 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity" 

Atf.  Y/A/ 
N"' 

Flate 

sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST94-4140 

h4orttiem  Natural 
Gas  Co. 

Hawarden  Munici- 
pal Utility. 

02-22-94 

G-S 

1,028 

N 

F/l 

01-18-94 

01-19-98 

ST94-4141 

Northern  Natural 
Gas  Co. 

Midwest  Natural 
Gas,  Inc. 

02-22-94 

G-S 

2,000 

N 

F/l 

12-27-93 

12-26-97- 

ST94-4142 

Norttiern  Natural 
Gas  Co. 

Emmetsburg  Mu- 
nicipal Utilities. 

02-22-94 

G-S 

1,516 

N 

F/l 

12-01-93 

12-01-97 

ST94-4143 

Northern  Natural 
Gas  Co. 

Manilla  Gas  De- 
part rnent. 

02-22-94 

G-S 

200 

N 

F/l 

12-29-93 

12-29-97 

ST94-4144 

Northern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co. 

02-22-94 

G-S 

5.000 

N 

F/l 

01-17-94 

01-16-98 

ST94^145 

Northern  Natural 
Gas  Co. 

Cascade  Municipal 
Utilities. 

02-22-94 

G-S 

650 

N 

F,1 

11-01-93 

10-31-97 

ST94-4146 

Northern  Natural 
Gas  Co. 

Remsen  Municipal 
Utilities. 

02-22-94 

G-S 

784 

N 

F/l 

11-01-93 

10-31-97 

ST94^147 

Northern  Natural 
Gas  Co. 

Rock  Rapids  Mu- 
nicipal Utilities, 

02-22-94 

G-S 

150 

N 

F/l 

12-01-93 

12-01-97 

ST94-4148 

Northern  Natural 
Gas  Co. 

Sanborn  Municipal 
Gas  Utility. 

02-22-94 

G-S 

356 

N 

F/l 

11-01-93 

10-31-97 

ST94-4149 

Natural  Gas  P/L 
Co.  of  America. 

Enron  Gas  Market- 
ing. Inc. 

02-22-94 

G-S 

20,000 

N 

F 

02-02-94 

3-31-94 

ST94-4150 

Natural  Gas  P/L 
Co.  of  America. 

Enron  Gas  Market- 
ing. Inc. 

02-22-94 

G-S 

15,000 

N 

F 

02-02-94 

02-28-94 

ST94-4151 

Canyon  Creek 
Compression  Co. 

Colorado  Interstate 
Gas  Co. 

02-22-94 

G 

37,000 

N 

F 

12-01-93 

11-17-02 

ST94^152 

Michigan  Gas  Stor- 
age Co. 

Consumers  Power 
Co. 

02-22-94 

B 

50,000 

A 

04-01-93 

Indef. 

ST94-4153 

Consumers  Power 
Co. 

Michigan  Gas  Stor- 
age Co.,  et  al. 

02-22-94 

G-HT 

50,000 

A 

04-01-93 

Indef. 

ST94-4154 

Channel  Industries 
Gas  Co. 

Florida  Gas  Trans- 
mission Co.,  at  al. 

02-22-94 

C 

75,000 

N 

01-22-94 

tndef. 

ST94-4155 

Channel  Industries 
Gas  Co. 

Coastal  Gas  Mar- 
keting Co. 

02-22-94 

G-l 

50.000 

N 

01-22-94 

Indef. 

ST94-4156 

Channel  Industries 
Gas  Co. 

Florida  Gas  Trans- 
•     mission  Co.,  at  al. 

02-22-94 

C 

75,000 

A 

01-22-94 

Indef. 

ST94-4157 

Valero  Trans- 
mission, L.P. 

Arkia  Energy  Re- 
sources. 

02-22-54 

C 

16,000 

N 

02-05-94 

Indef. 

ST94-4158 

Transtexas  Pipeline 

Transconeintntal 
Gas  Pipeline  Co. 

02-22-94 

C 

20,000 

N 

02-01-94 

Indef. 

ST94^159 

CNG  Transmission 
Corp. 

Arcadia  Energy 
Corp. 

02-22-94 

G-S 

1.500 

N 

11-01-93 

Indef. 

ST94-4160 

CNG  Transmission 

Ccp. 
CNG  Transmission 

Penn  Fuel  Gas,  Inc 

02-22-94 

G-S 

4,462 

N 

F 

11-01-93 

03-31-01 

ST94-4161 

Public  Service  Co. 

02-22-94 

G-S 

1 1 ,669 

N 

F 

11-07-93 

03-31-13 

Corp. 

of  North  Carolina. 

ST94-4162 

CNG  Transmission 
Corp. 

National  Fuel  Gas 
Distribution. 

02-22-94 

G-S 

70,423 

N 

F 

11-01-93 

03-31-03 

ST94-^163 

CNG  Transmission 
Corp. 

National  Fuel  Ges 
Distribution. 

02-22-94 

G-S 

79,794 

N 

F 

11-17-93 

03-31-01 

ST94-4164 

CNG  Transmission 
Corp. 

Niagara  Mohawk 
Power  Co. 

02-22-94 

G-S 

50,000 

N 

F 

11-01-93 

11-30-94 

ST94^165 

CNG  Transmission 

Corp. 

Niagara  Mohawk 
Power  Corp. 

02-22-94 

G-S 

434.078 

N 

F 

11-01-93 

03-31-02 

ST94-^166 

CNG  Transmission 
Corp. 

River  Gas  Co  

02-22-94 

G-S 

6.963 

A 

F 

11-01-93 

03-31-01 

ST94^167 

CNG  Transmission 
Cofp. 

Connecticut  Natural 
Gas  Corp. 

02-22-94 

G-S 

6,340 

N 

F 

11-01-93 

03-31-03 

ST94-4168 

CNG  Transmission 
Corp. 

Hope  Gas  Inc  

02-22-94 

G-S 

77,800 

A 

F 

11-01-93 

03-31-01 

ST94-4169 

CNG  Transmission 
Corp. 

Rochester  Gas  & 
Electric  Co. 

02-22-94 

G-S 

165,506 

N 

F 

11-01-93 

03-31-01 

ST94-4170 

CNG  Transmission 
Corp. 

Colonial  Gas  Co  .... 

02-22-94 

G-S 

1.843 

N 

F 

11-01-93 

11-30-93 

ST94-4171 

CNG  Transmission 
Cofp. 

Boston  Gas  Co 

02-22-94 

G-S 

1,466 

N 

F 

11-01-93 

0^-31-03 

ST94-4172 

CNG  Transmission 
Cofp. 

City  of  Richmond  ... 

02-22-94 

G-S 

595 

N 

F 

11-01-93 

03-31-17 

ST94-4173 

CNG  Transmission 
Cofp. 

Public  Service 
Electric  &  Gas 
Co. 

Long  Island  Lift- 

02-22-94 

G-S 

43.300 

N 

F 

11-01-93 

09-26-00 

ST94-4174 

CNG  Transmission 

02-22-94 

G-S 

17.432 

N 

F 

n-01-93 

0&-2&-00 

Corp. 

ing  Co. 
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Dcx;Ke1  No.' 


Transporter/seller 


ST94-4175 
ST94-4176 
ST94-4177 
ST94-^  1 78 
ST94-4179 
ST94-4180 
ST94^181 
ST94-4',82 
ST94-4183 
ST94-^184 
ST94-4185 
ST94-4186 
ST94-4T87 
£194-4188 

ST94-4189 

ST94-4190 

ST94-4191 

ST94-4192 

ST94^193 

ST94-4194 

ST94-4195 

ST94-4196 

ST94-1197 

ST94-^198 

ST94-4199 

ST94-4200 

ST94— 1201 

ST94-42C2 

ST94-4203 

ST94-4204 

ST94-4205 

ST94-1206 

ST94^207 

ST94— 1208 

ST94-4209 

ST94--42-:0 


CNG  Transmisston 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transnission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transm.ission 

Corp 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transm.ission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Corp. 
CNG  Transmission 
Corp. 


Recipient 


Hanley  &  Bird,  Inc 

New  York  State 

Electric  &  Gas. 
Peoples  Natu'al 

Gas  Co. 
Virginia  Natural 

Gas. 
Baitirriore  Gas  & 

Electric  Co. 
Wasliington  Gas 

Light. 
Rochester  Gas  & 

Electric  Corp. 
Colonial  Gas  Co  ... 

Southern  Connecti- 
cut Gas  Co. 

Alcan  Rolled  P\,oci- 
ucts  Co. 

Filmore  Gas 

Bay  State  Gas  Co  . 

South  Jersey  Gas 

Co. 
OnorKJaga  Cogerv 

eration. 
Long  Island  Light- 
ing Co. 
Elizabethtown  Gas 

Co 
Atlanta  Gas  Light 

Co. 
Consolidated  Edh 

son  ot  New  York 
Coming  Natural 

Gas  Co. 
Public  Service 

Electric  &  Gas. 
New  Jersey  Natural 

Gas  Co. 
Public  Service  Co. 

of  North  Carolina. 
Northern  Utilities  .... 

Appalachian  Gas 

Sales. 
Applied  Mechanics 

Corp. 
Catex  Energy.  Inc 

O  &  R  Energy,  Inc  . 

Phoenix  Diversi'ied 

Ventures. 
CNG  Transmission 

Corp. 
Fuel  Services 

Group. 
CNG  Transmission 

Corp. 
CNG  Gas  Services 

Appalachian  Gas 

Sales. 
Empire  Natural  Gas 

Corp. 
Colonial  Gas  Co  ... 

Virginia  Natural 
Gas  Co- 


Date  Med 


02-22-94 

G2-22-54 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

■02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 

02-22-94 


Part  284 
subpal 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

dally 
quantity" 


10,000 

91,461 

137.774 

19.852 

60.905 

60.224 

224,494 

1.951 

2.902 

7.000 

865 

4^35 

17,432 

17.488 

27.698 

60.973 

20.918 

7,575 

15,496 

51,742 

65,065 

18,331 

965 

30.000 

400 

50.000 

100,000 

50.000 

64.726 

4.3S0 

500.000 

300.000 

30.000 

10,000 

3.578 

6.444 


AM.  Y/A/ 
N"* 


N 

N 

A 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

A 

A 

N 

N 

N 

N 


Rate 
sch. 


Date  corrv 
menced 


Projected 

termination 

date 


11-01-93 

11-01-93 

11-01-93 

11-01-93 

11-01-93 

11-01-93 

12-12-93 

12-01-93 

12-01-93 

12-01-93 

12-01-93 

12-01-93 

12-28-93 

12-22-93 

11-01-93 

11-01-93 

n-21-93 

11-01-93 

n-01-93 

11-01-93 

11-01-93 

11-01-93 

12-01-93 

12-01-93 

12-02-93 

12-01-93 

12-22-93 

12-22-93 

01-01-94 

01-01-94 

01-C1-94 

01-13-94 

01-01-94 

01-01-94 

01-13-94 

01-19-94 


03-31-04 

03-31 -Cm 

03-3 i-:2 

03-31-12 

03-31-08 

03-31-08 

03-31-01 

03-31-03 

03-31-03 

03-31-03 

03-31-C1 

03-31-03 

04-01 -CO 

09-1O--.3 

03-31-08 

04-0 --CO 

C7-25-CO 

03-31-03 

03-3 1-Ci 

03-31-09 

03-51-03 

03-31-13 

03-31-03 

indet 

02-28-94 

02-26-94 

02-25-94 

02-25-94 

10-31-- 0 

03-31-94 

02-28-94 

02-28-94 

02-28-94 

02-25-94 

03-31-03 

03-31-13 
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Docket  No.* 

Transporter/seller 

Recipient 

Date  filed 

Part  284 

subpart 

Est.  max. 

daily 
quantity** 

Aff.  Y/A/ 
N"* 

Rate 

sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST94-4211 

CNG  Transmission 
Corp. 

Corning  Natural 
Gas  Co. 

02-22-94 

G-S 

14,504 

N 

F 

01-0&-94 

03-31-01 

ST94-J212 

CNG  Transmission 
Corp. 

Elizabethtown  Gas 
Co. 

02-22-94 

G-S 

15,148 

N 

F 

01-13-94 

03-31-10 

ST94-4213 

CNG  Transmission 
Corp. 

Riley  Natural  Gas 
Co. 

02-22-94 

G-S 

100,000 

N 

1 

01-01-94 

02-28-94 

ST94-4214 

CNG  Transmission 

Corp. 
CNG  Transmission 

Hope  Gas  Inc 

02-22-94 

G-S 

100,000 

A 

1 

01-01-94 

02-2&-94 

ST94-4215 

Brooklyn  Union 

02-22-94 

G-S 

13,945 

N 

F 

11-25-93 

0^26-00 

Corp. 

Gas  Co. 

ST94-4216 

CNG  Transmission 
Corp. 

Access  Energy 
Corp. 

02-22-94 

G-S 

1,500 

N 

1 

11-07-93 

Indef. 

ST94-4217 

CNG  Transmission 
Corp. 

Access  Energy 
Corp. 

02-22-94 

G-S 

100,000 

N 

1 

11-01-93 

Indef. 

ST94-4218 

CNG  Transmission 

Corp. 
Sabine  Pipe  Line 

Co. 
CNG  Transmission 

Corp. 
CNG  Transmission 

Washington  Gas 

Light. 
Cargill,  Inc  

02-22-94 

G-S 

1 1 ,669 

N 

F 

11-01-93 

03-31-08 

ST94-4219 

02-22-94 

G-S 

200,000 

N 

1 

10-09-93 

Indef. 

ST94-4220 

CNG  Transmission 

Corp. 
Fulton  Cogenera- 

02-22-94 

G-S 

500,000 

A 

F 

11-01-93 

12-31-93 

ST94-4221 

02-22-94 

G-S 

6,350 

N 

F 

11-01-93 

10-31-05 

Corp. 

tion. 

ST94-4222 

CNG  Transmission 
Corp. 

Niagara  Motiawk 
Power  Corp. 

02-22-94 

G-S 

305,922 

N 

F 

11-01-93 

03-31-02 

ST94-4223 

CNG  Transmission 

Corp. 
CNG  Transmission 

East  Ohio  Gas  Co  . 

02-22-94 

G-S 

433,885 

A 

F 

11-01-93 

03-31-01 

ST94-4224 

Brooklyn  Union 

02-22-94 

G-S 

50,745 

N 

F 

11-01-93 

03-31-13 

Corp. 

Gas  Co. 

ST94-4225 

Northern  Natural 
Gas  Co. 

Peoples  Natural 
Gas  Co. 

02-23-94 

G-S 

13,553 

N 

F/1 

11-01-93 

11-02-98 

ST94-4226 

Northern  Natural 
Gas  Co. 

Northem  Illinois 
Gas  Co. 

02-23-94 

G-S 

8,713 

N 

F/l 

11-01-93 

11-02-98 

ST94-4227 

Northern  Natural 
Gas  Co. 

Northwestern  Pub- 
lic Servk;e  Co. 

02-23-94 

G-S 

1,895 

N 

F/l 

11-01-93 

11-02-98 

ST94-4228 

Northern  Natural 
Gas  Co. 

Northem  States 
Power  Co.,  et  al 

02-23-94 

G-S 

12,681 

N 

F/l 

11-01-93 

11-02-98 

ST94^230 

Northern  Natural 
Gas  Co. 

Micfwest  Gas  

02-23-94 

G-S 

16,524 

N 

F/l 

11-01-93 

11-02-98 

ST94-4231 

Northern  Natural 
Gas  Co. 

Northem  Illinois 
Gas  Co. 

02-23-94 

G-S 

8,713 

N 

F/l 

11-01-93 

11-02-98 

ST94-4232 

Northern  Natural 
Gas  Co. 

Citxjia  Corp  

02-23-94 

G-S 

300,000 

N 

F/l 

04-07-93 

Indef. 

ST94-^233 

Northern  Natural 
Gas  Co. 

Kansas  Gas  Supoly 
Corp. 

02-23-94 

G-S 

15,000 

N 

F/l 

11-23-93 

Indef. 

ST94-1234 

Northern  Natural 
Gas  Co. 

Wisconsin  Gas  Co 

02-23-94 

G-S 

4,428 

N 

F/l 

11-01-93 

11-02-98 

ST94^235 

Northern  Natural 
Gas  Co. 

Metropolitan  Utili- 
ties District. 

02-23-94 

G-S 

8,734 

N 

F/l 

11-01-93 

11-02-98 

ST94-4236 

Northem  Natural 
Gas  Co. 

Michigan  Gas  Co  .. 

02-23-94 

G-S 

1,572 

N 

F/l 

11-01-93 

11-02-98 

ST94-^237 

Northem  Natural 
Gas  Co. 

Iowa  Electric  Light 
&  Power  Co. 

02-23-94 

G-S 

3,857 

N 

F/l 

11-01-93 

11-02-98 

ST94-4238 

Norttiem  Natural 
Gas  Co. 

Interstate  Power 
Co. 

02-23-34 

G-S 

3,435 

N 

F/l 

11-01-93 

11-02-98 

ST94-4239 

Norttiem  Natural 
Gas  Co. 

Great  Plains  Natu- 
ral Gas  Co. 

02-23-94 

G-S 

218 

N 

F/l 

11-01-93 

11-02-98 

ST94-4240 

Norttiem  Natural 
Gas  Co. 

lowa-lllinois  Gas  & 
Electric  Co. 

02-23-94 

G-S 

1,275 

N 

F/l 

11-01-93 

11-02-98 

ST94-^241 

Northern  Natural 
Gas  Co. 

Minnegasco 

02-23-94 

G-S 

19,126 

N 

F/l 

11-01-93 

11-02-98                  : 

ST94-4242 

Northem  Natural 
Gas  Co. 

American  Central 
Gas  Co.,  Inc. 

02-23-94 

G-S 

100,000 

N 

F/l 

01-14-94 

Indef. 

ST94-J243 

Northem  Natural 
Gas  Co. 

Ciry  of  Duluth  

02-23-94 

G-S 

1,437 

N 

F/l 

11-01-93 

11-02-98 

ST94^244 

Northem  Natural 
Gas  Co. 

UMC  Petroleum 
Corp. 

02-23-94 

G-S 

70,000 

N 

F/l 

11-01-93 

Indef. 

ST94-^245 

Norttiem  Natural 
Gas  Co. 

Arco  Natural  Gas 
Marketing,  Inc. 

02-23-94 

G-S 

100,000 

N 

FA 

11-01-93 

Indef. 

ST94-4246 

Northem  Natural 
Gas  Co. 

Wisconsin  Power  & 
Light  Co. 

02-23-94 

G-S 

1,474 

N 

F/) 

11-01-94 

11-02-98 

ST94-4247 

Norttiem  Natural 
Gas  Co. 

ONG  Western,  Inc 

02-23-94 

B 

200,000 

N 

F/l 

06-01-93 

Indef. 

^M               Dod«et^kx* 

7ransporter/seHer 

Recipient 

DatefDed 

Part  284 
subpart 

Est  max. 

daily 
c^uarrtity" 

Afl.  Y/A/ 
N— 

Rate 
sch. 

Datecorrv 
menced 

Projected 

termination 

date 

^M                ST94-4248 

NkMlhem  Natural 
Gas  Co. 

Chevron  U.SA. 
Inc. 

02-23-94 

G-S 

100.000 

N 

F/l 

11-01-93 

Indef. 

^M                ST94^249 

Northern  Natural 
Gas  Co. 

Pennzojl  Gas  Mar- 
keting Co. 

Micj-Continent  En- 
ergy, Inc. 

02-23-94 

G-S 

20,000 

N 

F/l 

07-01-93 

Indef. 

^m                ST94-4250 

Northern  Natural 
Gas  Co. 

02-23-94 

G-S 

1,500 

N 

F/l 

09-01-93 

Indet. 

^H               ST94-^251 

Northern  Natural 
GasCa 

AlG  7racfing  Corp  .. 

02-23-94 

G-S 

100,000 

N 

F/l 

12-11-93 

04-11-94 

^H                STd4-4252 

Northern  Natural 
Gas  Co. 

7ranEok  Gas  Co  .... 

02-23-94 

G-S 

50,000 

N 

F/l 

03-27-93 

Indef. 

^H               ST94-^253 

Northern  Natural 
Gas  Co. 

Pan-A!berta  Gas 
(US.)  Inc. 

02-23-94 

G-8 

25,000 

N 

F/l 

12-03-93 

03-02-94 

^H               ST94-4254 

Northern  Natural 
Gas  Co. 

Landmark  Gas 
Corp. 

02-23-94 

G-S 

10.000 

N 

F/l 

06-03-93 

Indef. 

^H                ST94-^255 

Northern  Natural 
Gas  Co. 

Meridian  Oil  7rad- 
ing,  Irx:. 

02-23-94 

G-S 

50.000 

N 

F/I 

02-04-93 

Indef. 

^1                8194-^256 

Nortfiem  Natural 
Gas  Co. 

Paradigm  Oil.  Inc  .. 

02-23-94 

G-S 

150 

N 

F/l 

12-01-93 

Indef. 

^1                ST34-^257 

Florkja  Gas  7rans- 
misston  Co. 

Marathon  Oil  Co  .... 

02-23-94 

G-S 

60.000 

N 

1 

10-08-93 

Indef. 

^1               ST94-^258 

7exas  Eastern 
7ransm»ssion 
Corp, 

New  Jersey  Natural 
Gas  Co. 

02-23-94 

G-S 

3,411 

N 

F 

01-01-93 

1^-31-99 

^H                ST94-^259 

7exa3  Eastern 

7ransmiss»on 
Corp. 

Public  Service 
Electric  &  Gas 
Co. 

02-23-94 

G-S 

1,706 

N 

F 

01-01-93 

10-31-99 

^M                ST94--4260 

El  Paso  Natural 
Gas  Co. 

Conoco  IfK  

02-23-94 

G-S 

2,500 

N 

1 

02-26-94 

^H 

Indef. 

^M                5T94-4261 

Natural  Gas  P,^ 
Ca  of  America. 

Reynolds  Pipeline 
Systems,  Inc. 

02-23-94 

G-S 

2,000 

N 

F 

02-01-94 

C3-31-94 

^M               ST94-^262 

Natural  Gas  P/L 
Co.  d  America. 

National  Gas  Re- 
sources LP. 

02-23-94 

G-S 

22,073 

N 

F 

02-01-94 

02-28-94 

^M               ST9<^263 

Natural  Ga«»  P/L 
Co.  of  America. 

7exas-Ohto  Gas, 
Ina 

02-23-94 

G-S 

1,000 

N 

F 

02-01-94 

02-28-94 

^1               ST94-4264 

Natural  Gas  P/L 
Ca  ol  America. 

North  Canadian 
Marketing. 

02-23-94 

G-S 

10,000 

N 

F 

02-01-^ 

02-28-94 

^M               ST94-4265 

Natural  Gas  P/L 
Ca  of  America. 

NGC  7ranspor- 
tatk)n,  Inc. 

02-23-94 

G-S 

40,000 

N 

F 

02-10-94 

02-28-94 

^M               ST94-^266 

Southern  Natural 
Gas  Co. 

Scana  Hydro- 
cartxjns  Irv;. 

02-23-94 

G-S 

5.000 

N 

F 

01-21-94 

01-22-94 

^1               8X94-4267 

Southern  Natural 
Gas  Co. 

Scana  Hydro- 
cartxxis  Inc. 

02-23-94 

G-S 

10,524 

N 

F 

01-20-94 

01-21-94 

^1               ST94~4268 

Rocky  Mountain 
Natural  Gas  Co. 

Northwest  Pipeline 
Corp. 

02-23-94 

G-H7 

1.500 

N 

01-22-94 

Indef. 

^H              5794-4269 

Dow  Pipelirre  Co  ... 

UMC  Petroleum 
Corp. 

02-23-94 

G-l 

10,000 

N 

12-01-93 

12-01-95 

^1              ST94-4270 

Western  Re- 
sources. Inc. 

Associated  Natural 
Gas,  Inc. 

02-23-94 

G-H7 

4,000 

N 

03-01-93 

lr<lef. 

^^H              ST94-4271 

Western  Re- 
sources, Inc. 

7iger  Natural  Gas, 
Inc. 

02-23-94 

G-H7 

5,000 

N 

07-01-93 

Indef. 

^H              8794^272 
^B             ST94-4273 

Enogex  Inc  

Enogex  Inc  

ANR  Pipeline  Co  ... 
Panhandle  Eastern 
Pipe  L^  Co. 

02-23-94 
02-23-94 

C 
C 

10.000 
164 

N 
N 

02-01-94 
02-01-94 

Indef. 
Indet. 

^H              ST94-4274 
^H              8794^275 

Enogex  Inc  

7ennessee  Gas 
PipeHne  Co. 

ANR  Pipeline  Co  ... 

Equitatjte  Re- 
sources Market- 
ing Co. 

7ransco  Gas  Mar- 
keting Co. 

02-23-94 
02-23-94 

C 
G-S 

20,000 
16.000 

N 
N 

1 
F 

02-01-94 
02-01-94 

Indef. 
Indef. 

^H              S794-4276 

7ennessee  Gas 
Pipeline  Co. 

02-23-94 

G-S 

17.500 

N 

F 

02-01-94 

Indef. 

,^B             8794-4277 

7ennessee  Gas 
Pipeline  Co. 

7enneco  Gas  Mar- 
keting Co. 

02-23-94 

G-S 

2,000 

N 

F 

!32-01-94 

Indef. 

^H             8794-4278 

Northern  Natural 
Gas  Co. 

Wisconsin  Power  & 
Light  Co. 

02-23-94 

G-S 

40,000 

N 

08-05-93 

Indef. 

^H             8794-4279 

Northern  Natural 
Gas  Co. 

Aquila  Energy  Mar- 
ketir>g  Corp. 

02-23-94 

G-S 

100.000 

N 

01-13-93 

Indef. 

^H            8794-4280 

Northern  rtetural 
Gas  Co. 

Kimball  Energy 
Corp. 

02-23-94 

G-S 

13.000 

N 

01-22-94 

Indef. 

^H             8794-4281 

Northern  Natural 
GasCa 

ONG  7ransm«ssion 
Co. 

02-23-94 

B 

50.000 

N 

07-01-93 

Indef. 

^H             8794-4282 

Northern  Natural 
Gas  Co. 

ONG  7ransmission 
Co. 

02-23-94 

B 

100.000 

N 

08-20-93 

Indef. 
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Docket  No." 


ST94-4283 
ST94-4284 
ST94-4285 
ST94-4286 
ST94-4287 

ST94-4288 

ST94-4289 

ST94--4290 

ST94-4291 

ST94^292 

ST94-4293 

ST94-^294 

ST94^295 

ST94-4296 

ST94-42S7 

ST94^298 

ST94-4299 

ST94-4300 

ST94-4301 

ST94-4302 

ST94-4303 

ST94-4304 

ST94-4305 

ST94-^306 

ST94-4307 

ST94^308 

ST94-4309 

ST94-4310 

ST94-431 1 

ST94-4312 

ST94-4313 

ST94-4314 

ST94-4315 

ST94-^J316 

ST94-4317 


Transporter/seller 


Northern  Natural 

-  Gas  Co. 

Colorado  Interstate 
Gas  Co. 

Florida  Gas  Trans- 
mission Co. 

Columbia  Gulf 
Transmission  Co. 

Columbia  Gull 
Transmission  Co. 


Columbia  Gulf 

Transmission  Co. 
Columbia  Gulf 

Transmission  Co. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
Natural  Gas  P/L 

Co.  of  America. 
South  Georgia  Nat- 
ural Gas  Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
PanharxJIe  Eastern 

Pipe  Line  Co. 
Great  Lakes  Gas 

Trans.  LP. 
Great  Lakes  Gas 

Trans.  L.P. 
Great  Lakes  Gas 

Trans.  L.P. 
Norttiem  Natural 

Gas  Co. 
Tennessee  Gas 

Pipeline  Co. 

Tennessee  Gas 

Pipeline  Co. 


Recipient 


Alpar  Resources. 
Inc. 

Premier  Enter- 
pnses.  Inc. 

Prior  Intrastate 
Corp. 

Union  Pacific 
Fuels.  Inc. 

Northwestern  Mu- 
tual Life  Insur- 
ance. 

Wickford  Energy 
Marketing  L.C. 

H&N  Gas  


Date  filed 


Part  284 
subpart 


General  Mills,  Inc  .. 

United  States  Gyp- 
sum Co. 
LTV  Steel  Co..  Ire  . 

Texaco  Gas  Mar- 
keting. Inc. 

Enron  Gas  Market- 
ing, Inc. 

Vesta  Energy  Co  ... 

Valero  Gas  Market- 
ing, L.P. 

Northern  Illinois 
Gas  Co. 

Western  Gas  Mar- 
keting, Inc. 

Prior  Intrastate 
Corp. 

Supenor  Natural 
Gas  Corp. 

Mitchell  Marketing 
Co. 

Shell  Gas  Trading 
Co. 

Exxon  Corp  


Panhandle  Trading 
Co. 

Coastal  Gas  Mar- 
keting Co. 

Enmark  Gas  Ccp  . 

MG  Natural  Gas 
Corp. 

Southeastern 
Michigan  Gas  Co. 

Central  Soya  Co.. 
Inc. 

Tenneco  Gas  Var- 
keting  Co. 

CMS  Gas  Market- 
ing Co. 

ANR  Pipeline  Co  ... 

AIG  Trading  Corp  .. 
ANR  Pipeline  Co  ... 

US  Gas  Transpor- 
tation, Inc. 

Baltimore  Gas  & 
Electric  Co. 

Providence  Gas  Co 


02-24-94 
02-24-94 
02-24-94 
02-24-94 
02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-24-94 

02-25-94 

02-25-94 


G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G 

G-S 

G 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity*" 


Aff.  Y/A/ 
N— 


12.000 
1.950 
10.000 
80,000 
30,000 

20,000 
100,000 
1,000 
500 
17,000 
10,000 
10.000 
1.200 
30,000 
116,000 
1,000 
30,000 
50.000 
100.000 
50,000 
75,000 
75,000 
100.000 
60,000 
75,000 
10.000 
2.000 
7.500 
15.000 
225.000 
500.000 
175.000 
5.000 
11.814 
1,114 


N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


Date  com- 
menced 


Projected 

termination 

date 


01-01-93 
02-1 7-94 
01-29-94 
02-15-94 
02-01-94 

02-03-94 

02-29-94 

02-01-94 

02-01-94 

02-01 -94 

02-01-94 

02-01-94 

02-0&-94 

02-01-94 

02-01-94 

02-01-94 

04^1 -Q  3 

01-20-94 

02-03-94 

02-01-94 

02-01  -94 

02-04-94 

01-19-94 

02-05-94 

02-02-94 

01-20-94 

01-25-94 

01-26-94 

01-26-94 

11-01-S3 

02-01-94 

02-01-94 

02-01-94 

10-01-93 

10-01-93 


Indef. 
Indef. 
Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

02-01-00 

01-31-95 

02-28-94 

02-28-94 

02-28-94 

03-11-94 

02-28-94 

02-03-94 

1 1-30-00 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indet. 

Indef. 

Indef. 

Indef. 

01-31-94 

03-31-94 

02-28-94 

02-28-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indet. 

Indet. 


Federal  Register  /  Vol.  59.  No.  63  /  Friday.  April  1,  1994  /  Notices 


15403 


Dcx:i(et  No.' 


ST94-4318 
STS4-4319 
ST94-4320 
ST94-1321 
ST&4-4322 
ST94-4323 
ST94-»324 
ST94-^3r5 

ST9A-4326 

ST94-43.^7 

ST94-~4323 

ST94-4329 

ET94-4330 

ST94-4331 

ST  94-4332 

STG4-^333 

ST94-4334 

ST94-4335 

ST94-4336 

ST94-4337 

ST94-433a 

ST9V4339 

£7b4-i340 

£194-^3,:  1 

ST9 1-4342 

?r-4-^343 

STS  J— 4;>54 
C.T54-^345 
57  94-^345 
STS4-4347 
ST94-^348 

ST94-4349 
S7S4-4350 
ST94-4361 


Transpertcf'selter 


Tennessee  Gas 
Pipei.rve  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tenr>ess€?e  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Columbia  Gas 
TranGT-iissicn 
Corp. 

C-olumbta  Gas 
Transmission 
Corp. 

Koch  Gateway 
Pipeline  Co. 

Florida  Gas  Trans- 
mission Co. 

Transwestern  Pipe- 
line Co. 

Transwesten  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Trar^swestern  Pipe- 
line Co. 

Transweste'o  Prpe- 
line  Co. 

Transweste'n  Pip'^ 
line  Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  P.p(^.- 
Iine  Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
hne  Co. 

Tran<?weste'n  Pipe- 
line Co. 

Transwes'efn  Pir^e- 
lir>e  Co. 

TranswKo'prn  Pipe- 
line Co. 

T.answsstern  c';[>o- 
line  Co. 

'>'..ir.ir^es\-jir<  Pipo- 

line  Co. 

Transw'j'ier.i  l''if  e- 
bnv  Co. 

Trar5'.ve:?ierr.  Pipe- 
line Co. 

Tranr.we<:*°rn  Pipe- 
line Co. 

Tfar.swestern  Pipe- 
line Co. 

Tianswestern  Pipe- 
line Co. 

Transwes'em  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 


Reapierrf 


Commonwealh 

Gas  Co. 
Boston  Gas  Co 


National  Fttel  Re- 
soo-'ces,  !rc, 

Appalachian  Gas 
Sales. 

Atlanta  Gjs  I  :^.i 
Co. 

Pt"'b'0  Enercfy,  Inc 

HSMGas,  Ltd 


Date  filed 


Delmar/a  Pcw»>r  & 
Lighl  'Do. 

Washngto'  Gas 
Light  Co. 

Excel  Gas  Market- 
ing. Irx;. 

Pnor  Intrastate 
Corp. 

Richardson  Prod- 
ucts Co. 

GPM  Gas  Ccp  


Aqu'ia  E:-»ergy  Mar- 
keting Co'p. 

Richardson  Prod- 
ucts Co. 

New  Mexico  Natu- 
ral Gas,  Inc 

Chevron  USA,  l:x:  . 

El  Paso  Gas  Mar- 
ket Co. 

Sojthern  California 
Edison  Co. 

Santa  Fo  Mir^-rals. 
Inc. 

Vaiero  Gas  MarV^t- 
inq  LP. 

E^.lie  Gis  USA  ... 

V.j'eio  Gas  Man-et 

LP. 
K-i^'^c-i  Gps  Svb- 

te.~is,  Inr., 
f  nthe"'!  Ene'gy 

Co.,  L.P. 
NOG  Vransf.ir- 

taticn  Inc. 
K*GC  Ti.iT-jixir- 

ta'-on,  Irx. 
■^f5nne';o  Gns  Mar- 
keting. 
Moc.k  Mt"s<.;j''C£S, 

Irr 
I'.r,  Gas  Tia".'-.p(-i- 

tat.un,  Inc. 
Equita'..^ie  Re- 

so'.,?ces  Ma'*et- 

irg  Co 
Br  d-jo  Gas  USA  .... 

Tnstar  Gas  Market- 
ing Co. 

Tnstar  Gas  Market- 
ing Co. 


02-25-94 

02-2^94 

02-25- »4 
02-25-94 

C2 -25-94 
02-25-04 
02-25-94 

02-25-94 

02-25-94 
02-25-94 
02-25-94 
02-25-94 
02-25-94 
02-25-94 
02-25-94 
02-2e^94 
02-25^34 
02-25-94 
02-25-94 
02-25-94 
02-2^-9.4 
02  -25-94 


Par12S4 
subpart 


02 

25-94 

02 

-25-94 

02 

-25-:>4 

02 

-2Cv-94 

o:-' 

;•  f '  94 

C2 

:l5-'c4 

02- 

-2E-54 

02- 

-25-94 

02- 

25-94 

02- 

25-94 

02- 

25-94 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

3 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C-3 

G-r, 

G-S 
G-S 
G-S 
G-S 
C-S 
G-S 
C-S 

G-^ 
G-S 
G-S 


Est.  max. 

daily 
quant-ty" 


4.039 

3,580 

25.000 

27.000 

2,000 

7.500 

100,000 

10,110 

N.A 

10,000 
10,000 
53.400 
15,000 
10,000 
10.000 
2.000 
5,000 
400.000 
100,000 
49.400 
26,00-0 
5,000 
54,000 
19,536 
10,000 
6S5 
1,250 
P,000 
6£5 
1.250 
685 

4,400 

15,000 

1^50 


Atl,  Y/.A/ 


N 
N 
Nl 
N 
U 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 
N 
N 
N 

N 
N 

H 
N 
N 


Rate 

sen. 

F 
F 
I 

F 
F 
F 


Date  com- 
menced 


1O-01-S3 
10-01-94 
02-04-94 
02-01-94 
02-01 -G4 
02-01-94 
02-11-94 
02-01 -SJ 

02-15-54 

01-23-94 
CI -30-94 
C2-01-94 
11-01-93 
08-11-S3 
07-01-93 
0&-1^93 
07-01-94 
01-20-94 
07-14-93 
04-01-93 
02--0l-ft4 
02-03-94 
02-01-94 

02-01 -:4 
02-01-^ 

02-01-94 
02-01 -r-: 
02-01-9^ 
02- -01 -94 
02-01-9'. 
02-Oi-f-4 

02-01-94 
02-01-34 
02-01-94 


pTierted 

te'^T^tion 

L'>?e 

Indef- 

Indef. 

l-yjpf 

inc.3f. 

»nf)ef. 

inch'f. 

i-^cet. 

Indef. 

Iro^^t. 

••xtef. 

Incel 

02-28-54 

indfef. 

03-31-93 

07-31-93 

Indel 

Inott 

l-GC-t 
InkJet 
Indet 

02-28-94 
02-33-94 
C2-i-5-94 
C2-2S  94 
02  .~3-94 

02-  2a  :-4 

^2  -."V  ?4 
C2-.  (j-  94 
02  ,"'2^94 
C.'-2S  94 
C2  28- b4 

02-23-94 
02-28-94 
02-28-94 
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Docket  No." 

Transporter/seller 

Recipient 

Date  filed 

Part  284 

subpart 

Est.  max. 

daily 
quantity" 

Aft.  YW 
N"* 

Rate 

sch. 

Date  com- 
menced 

Projected 

terniinatx>n 

date 

ST94--J352 

Transwestern  Pipe- 
line Co. 

US  Gas  Transpor- 
tation. Irx;. 

02-25-94 

G-S 

685 

N 

F 

02-01-94 

02-28-94 

ST94^353 

Transwestern  Pipe- 
line Co. 

Enogex  Services 
Corp. 

02-25-94 

G-S 

2,631 

N 

F 

02-01-94 

02-28-94 

ST94-4354 

Transwestern  Pipe- 
line Co. 

Vintage  Gas.  Inc  ... 

02-25-94 

G-S 

1.250 

N 

F 

02-01-94 

02-28-94 

ST94-4355 

Transwestern  Pipe- 
line Co. 

Enron  Gas  Market- 
ing. Inc. 

02-25-94 

G-S 

10,000 

N 

F 

02-01-94 

02-28-94 

ST94-4356 

Transwestern  Pipe- 
line Co. 

NGC  Transpor- 
tation. Inc. 

02-25-94 

G-S 

13,300 

N 

F 

02-01-94 

02-28-94 

ST94^357 

Northern  Natural 
Gas  Co. 

Tenaska  Marketing 
Ventures. 

02-28-94 

G-S 

25,000 

N 

F/l 

02-01-94 

Indef 

ST94-4358 

TrunWine  Gas  co  ... 

National  Gas  Re- 
sources, L.P. 

02-28-94 

G-S 

828,000 

N 

02-04-94 

Indef 

ST94-4359 

Trunkline  Gas  Co  .. 

Interstate  Gas  Sup- 
ply. Inc. 

02-28-94 

G-S 

10,000 

N 

02-18-94 

Indef 

ST94-4360 

Tmnkline  Gas  Co  .. 

Midcon  Gas  Serv- 
ices Corp. 

02-28-94 

G-S 

10.000 

N 

02-01-94 

Indef 

ST94^361 

Trunkline  Gas  Co  .. 

Oryx  Gas  Market- 
ing LP. 
Ni-Tex,  Inc 

02-28-94 

G-S 

20,000 

N 

02-01-94 

Indef 

ST94-4362 

Trunkline  Gas  Co  .. 

02-28-94 

G-S 

150,000 

N 

02-01-94 

Indef 

ST94-4363 

Trunkline  Gas  Co  .. 

Norcen  Explorer. 

Inc. 
Boston  Gas  Co 

02-28-94 

G-S 

20,000 

N 

02-01-94 

Indef 

ST94^364 

Tennessee  Gas 

02-28-94 

G-S 

3,580 

N 

F 

10-31-94 

Indef 

Pipeline  Co. 

ST94-^365 

Tennessee  Gas 
Pipeline  Co. 

Ocddential  Chemi- 
cal Corp. 

02-28-94 

G-S 

120 

N 

F 

11-01-93 

Indef 

ST94-4366 

Tennessee  Gas 
Pipeline  Co. 

Zeneca,  Inc  

02-28-94 

G-S 

356 

N 

F 

11-01-93 

Indef 

ST94-4367 

Tefwiessee  Gas 
Pipeline  Co. 

Oak  Ridge  Utility 
District. 

02-28-94 

G-S 

7,283 

N 

F 

11-01-93 

Indef 

ST94-4368 

Midwestern  Gas 

Texas  Gas  Market- 

02-28-94 

G-S 

200,000 

N 

1 

02-05-94 

Indef 

Transmission  Co. 

ing,  Inc. 

ST94-4369 

Norttiwest  Pipeline 
Corp. 

Washington  Enen 
Marketing,  Inc. 

BY 

02-28-94 

G-S 

100,000 

N 

F 

11-24-94 

Indef 

ST94--4370 

Colorado  Interstate 
Gas  Co. 

K  N  Gas  Marketir 
Inc. 

ig. 

02-28-94 

G-S 

458 

N 

1 

01-01-94 

Indef 

ST94-4371 

Colorado  Interstate 
Gas  Co. 

K  N  Gas  Marketir 
Inc. 

>g. 

02-28-94 

G-S 

2,460 

N 

F 

01-01-94 

12-31-84 

ST94-4372 

ANR  Pipeline  Co  ... 

Southern  Natural 
Gas  Co. 

02-28-94 

G 

8,484 

N 

F 

11-01-92 

08-18-94 

ST94-4373 

ANR  Pipeline  Co  ... 

Kaztex  Energy 
Management. 

02-28-94 

G-S 

N/A 

N 

1 

12-01-93 

10-31-96 

ST94^374 

ANR  Pipeline  Co  ... 

Michigan  Gas  Co 

02-28-94 

G-S 

17.184 

N 

F 

12-01-93 

03-31-98 

ST94-4375 

ANR  Pipeline  Co  ... 

WHK,  Inc 

02-28-94 

G-S 

15,000 

N 

1 

04-01-92 

Indef 

ST94-4376 

Colorado  Interstate 
Gas  Co. 

K  N  Gas  Marketir 
Inc. 

ig. 

02-28-94 

G-S 

1.750 

N 

F 

01-01-94 

12-31-08 

ST94-4377 

Iroquois  Gas  Trans. 
System.  L.P. 

New  England 
Power  Co. 

02-28-94 

G-S 

576,000 

N 

1 

02-01-94 

Indef 

ST94-^378 

Iroquois  Gas  Trans. 
System.  L.P. 

Ocean  State 
Power.  G.P. 

02-28-94 

G-S 

576,000 

N 

1 

02-04-94 

Indef 

ST94-4379 

Iroquois  Gas  Trans. 
System.  L.P. 

Bay  State  Gas  C 

D  . 

02-28-94 

G-S- 

576,000 

N 

1 

01-26-94 

Indef 

ST94-4380 

Iroquois  Gas  Trans, 
system,  L.P. 

Phibro  Energy 
USA.  Inc. 

02-28-94 

G-S 

576,000 

N 

1 

02-0&-94 

Indef 

ST94-^381 

Iroquois  Gas  Trans. 
System,  L.P. 

Connecticut  Natu 
Gas  Corp. 

ral 

02-28-94 

G-S 

6,831 

N 

02-0&-94 

03-01-94 

ST94-4382 

Iroquois  Gas  Trans. 
System.  L.P. 

Direct  Gas  SuppI 
lesco. 

y 

02-28-94 

G-S 

19,685 

N 

01-26-94 

02-01-94 

ST94-4383 

Iroquois  Gas  Trans. 
System,  L.P. 

New  England 
Power  Co. 

02-28-94 

G-S 

30,183 

N 

02-01-94 

Oa-01-94 

ST94^384 

Inx^uois  Gas  Trans. 
System,  LP. 

Enron  Gas  Mark< 
ing,  Inc 

ei- 

02-28-94 

G-S 

9,891 

N 

02-01-94 

03-01-94 

ST94-4385 

Iroquois  Gas  Trans. 
System.  L.P. 

New  England 
Power  Co. 

02-28-94 

G-S 

30,789 

N 

02-08-94 

03-01-94 

ST94-4386 

Transok  Gas 
Transmission  Co. 

ANR  Pipeline  Co 
etal. 

., 

02-28-94 

C 

20,000 

N 

1 

02-01-94 

Indef 

ST94-4387 

Transok  Gas 
Transmission  Co. 

ANR  Pipeline  Co 
etal. 

1.. 

02-28-94 

C 

100,000 

N 

1 

02-02-94 

Indef 

ST94^388 

Transok  Gas 
Transmission  Co. 

ANR  Pipeline  Cc 
etal. 

1 

02-28-94 

C 

40,000 

N 

1 

02-02-94 

Indef 
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Docket  No.* 


ST94-4389 
ST94-4390 

ST94-4391 

ST94^392 

ST94-4393 

ST94-4394 

ST94-4395 
ST94-4396 

ST94-4397 
ST94-^398 


Transporter/seller 


Corpus  Christ) 

Transmission  Co. 
Cofpus  Christ! 

Transmission  Co. 

Corpus  Christi 
Transmission  Co. 

Corpus  Christi 

Transmission  Co. 
Magnolia  Pipeline 

Corp. 
Enogex  Inc  

Transtexas  Pipeline 
Transtexas  Pipeline 


Transtexas  Pipeline 

Valero  Trans- 
mission, L.P. 


Recipient 


Texas  Eastern 
Transmission  Co. 

Transcontinental 
Gas  Pipeline 
Corp. 

Transcontinental 
Gas  Pipeline 
Corp. 

Texas  Eastern 
Transmission  Co. 

Southern  Natural 
Gas  Pipeline  Co. 

Williams  Natural 
Gas  Co. 

Trunkline  Gas  Co  .. 

Natural  Gas  Pipe- 
line Co.  of  Amer- 
ica. 

El  Paso  Natural 
Gas  Co. 

Transwestern  Pipe- 
line Co. 


Date  filed 


02-28-94 
02-28-94 

02-28-34 

02-28-94 

02-28-94 

02-28-94 

02-28-94 
02-28-94 

02-28-94 
02-28-94 


Part  284 
subpart 


Est  max. 

daity 
quantity" 


15,000 
200,000 

30,000 

200.000 

25.000 

100,000 

25,000 
25,000 

25,000 
10,000 


Afl.  Y/A/ 
N— 


Rate 
sch. 


Datecom- 
mer>ced 


09-01-93 
09-01-93 

09-01-93 

09-01-93 

01-01-94 

02-10-94 

02-01-94 
02-01-94 

02-09-94 
02-12-94 


Projected 

termination 

date 


11-01-95 
09-01-08 

04-01-96 

09-01-08 

Indet 

Indef 

Indef 
Indef 

Indef 
Indef 


•  Notice  of  transactions  does  not  constitute  a  determination  that  filings  comply  with  commission  reoulations  in  accordancp  with  orri«,  Mr,  ai« 
(final  rule  and  notice  requesting  supptemental  comments,  50  FR  42  372  10/10^)  reguiauons  in  accofoance  with  order  No.  436 

-'-'AH?^!^  maximum  daily  volumes  includes  volumes  reported  ty  thi  Wing  company  in  MMBTU,  MCF  and  DT 

"N"  iiSISfn^  aXffi  '"""^^"^  "^  ^""'^'  ^"'"^^  '"  ti;^  transaction.  A^'Y"  ind  Jtes  affiliatior;.  an  "A"  indicates  marketing  aff.liatK>n.  and  A 


[FR  Doc.  94-7636  Filed  3-31-94;  845  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-295-000,  et  af.J 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

March  24,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Northern  Natural  Gas  Co, 

(Docket  No.  CP94-295-0001 

Take  notice  that  on  March  17,  1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP94-295-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  compressor  units  and 
stations,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  indicates  that  the 
compressor  units  and  stations  to  be 
abandoned  are  located  in  Beaver 
County,  Oklahoma  and  Lipscomb, 
Reeves,  Terry.  Carson.  Hansford  and 
Zavala  Counties.  Texas.  Northern  states 
that  it  proposes  to  abandon  these 
compressor  units  and  stations  because 
they  are  nr>  longer  required  to  maintain 
deliverability  in  the  effected  gathering 


systems.  Northern  asserts  that  the 
abandonment  of  the  units  and  stations 
will  not  result  in  the  abandonment  of 
service  to  any  of  Northern's  existing 
customers  or  producers,  nor  will  the 
proposed  abandonment  adversely  affect 
capacity  since  the  compression  is  no 
longer  needed  to  receive  the  remaining 
gas  supplies  available  from  the 
upstream  gathering  systems. 

Comment  date:  April  14,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co., 
Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP94-301-000| 

Take  notice  that  on  March  22,  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.  O.  Box  2511.  Houston. 
Texas  77252-2511,  and 
Transcontinental  Gas  PipeUne 
Corporation  (Transco),  P.  O.  Box  1396,' 
Houston.  Texas  77251  (jointly 
Applicants)  filed  in  Docket  No.  CP94- 
301-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for, 
permission  and  approval  to  abandon 
certain  exchange  agreements,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  state  that  they  exchange 
natural  gas  at  various  points  of 
interconnection  and  make  deliveries  of 
natural  gas  to  common  customers  for 
each  other's  account  pursuant  to 
certificate  authorization  granted  in 


Docket  No.  CP67-35  and  an  exchange 
agreement  dated  June  1,  1966.  as 
amended.  Termessee  provides  its 
service  under  its  Rate  Schedule  X-28 
and  Transco  under  its  Rate  Schedule  X- 
45. 

Applicants  further  state  that  they  also 
provide  an  exchange  service  where 
Transco  delivers  natural  gas  to 
Tennessee  near  Louise,  Texas  and 
Termessee  delivers  equivalent  quantities 
of  natural  gas  to  Transco  at  an 
interconnection  near  Crowley, 
Louisiana.  This  exchange  is  performed 
pursuant  to  certificate  authorization 
granted  in  Docket  No.  CP74-331  and  an 
exchange  agreement  dated  June  25, 
1974,  as  amended,  it  is  stated. 
Tennessee  provides  its  service  under  its 
Rate  Schedule  X-44  and  Transco  under 
its  Rate  Schedule  X-74. 

Applicants  assert  that  the  June  1. 
1966.  exchange  agreement,  as  amended, 
has  no  termination  provision  but  that 
Applicants  agreed  to  the  termination  by 
letters  dated  December  8,  1993.  and 
March  1,  1994. 

Tennessee  states  that  it  notified 
Transco  by  letter  dated  April  23,  1993 
of  its  intent  to  terminate  the  June  25, 
1974,  agreement,  as  amended,  upon 
expiration  of  its  primary  term  on 
October  31,  1994.  Transco  agreed  to  this 
termination  by  letter  dated  June  8,  1993, 
it  is  stated. 

Applicants  assert  that  the 
restructuring  of  services  under  Order 
No.  636  has  rendered  the  exchange 
ser\ices  unnecessary  and  obsolete. 
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Applicants  request  the  Commission 
grant  the  abandonment  of  the  exchanges 
effective  November  1, 1994. 

Applicants  do  not  propose  to  abandon 
any  facilities. 

Comment  date:  April  14,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Co. 

IDocket  No.  CP94-303-0001 

Take  notice  that  on  March  22,  1994, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP94-303-O00  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  new  receipt  and  delivery 
facilities  in  order  to  deliver  gas  to  and 
receive  gas  from  Keyes  Helium 
Company,  LLC  (KHC).  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP83-21-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  construct  and  operate 
new  receipt  and  delivery  facihties  in 
Cimarron  County,  Oklahoma  in  order  to 
connect  CIG's  existing  facilities  to  new 
processing  plants  owned  by  KHC.  It  is 
stated  that  such  plants  will  consist  of  an 
amine  plant  for  the  extraction  of  carbon 
dioxide  and  a  separate  helium 
extraction  plant.  It  is  further  stated  that 
the  facilities  will  be  located  within  the 
fenced  area  of  QG's  existing  Sturgis 
Compressor  Station  and  will  consist  of 
200  feet  of  pipe,  taps  £uid  side  valves, 
metering  and  appurtenant  facilities.  CIG 
states  that  the  capacity  of  the  facilities 
will  be  11,000  Mcf  per  day. 

Comment  date:  May  9, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Natural  Gas  Pipeline  Company  of 
America 

IDocket  No.  CP94-305-000] 

Take  notice  that  on  March  23, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP94-305-O00  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  December  31, 1993,  a 
firm  transportation  service  provided  by 
Natural  under  its  Rate  Schedule  X-136 
for  ANR  Pipeline  Company  (ANR) 
authorized  in  Docket  No.  CP83-209- 
000,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 


Natural  states  that  pursuant  to  a 
December  15, 1982,  gas  transportation 
agreement,  as  amended.  ANR  made 
available  on  a  firm  basis  up  to  1,500  Mcf 
of  natural  gas  per  day  and  on  an 
intertuptible  basis  up  to  375  MMBtu 
(Overrun  Gas)  to  Natural  in  the 
Southwest  Burns  Flat  Area  of  Washita 
County,  Oklahoma.  It  is  stated  that 
Natural  then  delivered  equivalent 
volumes,  less  reduction  for  fuel  and 
unaccounted  for  gas.  to  ANR  in 
Hansford  County,  Texas. 

Natural  states  that  by  letter  agreement 
dated  January  19. 1994.  Natural  and 
ANR  agreed  to  terminate  the  gas 
transportation  agreement,  and  Natural's 
Rate  Schedule  X-136  transportation 
service,  effective  December  31, 1993. 
Therefore.  Natural  requests  authority, 
effective  December  31, 1993.  to  abandon 
its  transportation  service  for  ANR 
performed  under  the  December  15, 1982 
gas  transportation  agreement,  as 
amended,  and  Natural's  Rate  Schedule 
X-136  authorized  in  Docket  No.  CP83- 
209. 

Comment  date:  April  14,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  appUcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piirsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 


are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-7821  Filed  3-31-94;  8:45  am] 
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[Docket  No.  PR94-»-000] 

Michigan  Consolidated  Gas  Co.;  Intent 
To  Change  Rate  Election 

March  28, 1994. 

Take  notice  that  on  March  2, 1994, 
Michigan  ConsoUdated  Gas  Company 
(MichCon)  notified  the  Commission  of 
its  intent  to  change  its  rate  election 
pursuant  to  §  284.123(b)(1)  of  the 
Commission's  regulations,  for  rates  to  be 
charged  for  the  transportation  or  storage 
of  natural  gas  under  its  §  284.224 
blanket  certificate.  MichCon  notes  that 
when  it  filed  for  its  blanket  certificate, 
it  did  not  have  existing  rates  for 
comparable  city-gate  service  on  file  with 
the  appropriate  state  regulatory  agency. 
Therefore,  it  elected  rates  under 
§  284.224(e)(2).  However,  in  1993.  the 
Michigan  Public  Service  Commission 
(MPSC)  approved  three  new  Rate 
Schedules,  TOS-1.  TOS-2,  and  CS-1  for 
off-system  intrastate  service. 
Consequently,  by  this  filing,  MichCon 
elects  to  charge  the  same  rates  contained 
in  its  intrastate  off-system  transportation 
and  storage  rate  schedules  whidi  are  on 
file  vnth  the  MPSC  for  all  new 
transportation  and  storage  arrangements 
effective  on  or  after  April  1. 1994. 


JMI 


MichCon  is  a  local  distribution 
company  performing  jurisdictional 
transportation  an  storage  services  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  pursuant  to  a  blanket 
certificate  issued  in  Docket  No.  CP80- 
340.1 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NT., 
Washington,  DC  20426.  in  accordance 
with  sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  within  20  days  following 
publication  of  this  notice  in  the  Federal 
Register.  Protests  will  be  considered  by 
the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  profestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  A  copy  of  the  filing  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
!FR  Doc.  04-7758  Filed  3-31-94,  8,45  am] 
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[Docket  No.  CP94-302-000] 

Northern  Natural  Gas  Co.;  Application 

March  28,  1994. 

Take  notice  that  on  March  22,  1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-302-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  firm  transportation 
service  for  Westar  Transmission 
Company,  (Westar),  all  as  more  fully  set 
forth  in  the  application  on  file  while  the 
Commission  and  open  to  public 
inspection. 

Nothern  proposes  to  abandon  the 
transportation  service  performed  under 
Rate  Schedule  T-7  of  its  FERC  Gas 
Tariff.  The  transportation  service  was 
originally  authorized  in  Docket  No. 
CP72-236. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
18,  1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
or  Practice  and  Procedure  (18  CFR 


385.211  or  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owti  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing, 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  94-7759  Filed  3-31-54,  8  45  am] 

BILLING  CODE  e717-01-M 


•12  FERC  161.044  (1980);  55  FERC  161,001 
(1'«1);57FERC161.108|1991). 


[Docket  No.  CP94-29&-000] 

Transwestem  Pipeline  Co.;  Request 
Under  Blanket  Authorization 

March  28,  1994. 

Take  notice  that  on  March  21,  1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP94-298-000  a 
request  pursuant  to  §§157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
tap  and  value  at  a  new  point  of  delivery 
in  Eddy  County,  NM,  under 
Transwestem 's  blanket  certificate  issued 
in  Docket  No.  CP82-534-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
the  public  inspection. 

Specifically,  Transwestem  proposes 
lo  install  and  operate  a  delivery  point 


capable  bf  delivering  up  to  800  Mcf  per 
day  of  natural  gas  to  Continental  Natural 
Gas,  Inc.,  a  producer,  located  in  Eddy 
County. 

Construction  cost  of  the  delivery 
point  facilities  is  estimated  to  be  S6.600. 

Any  person  or  the  Commission  s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashpll, 
Secretary: 

(FR  Doc.  94-7760  Fiied  3-31-94:  8:45  8:r.| 
BILLING  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRC-4856-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comnient.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden,  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  ETA.  (202)  260-2740 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title.  Notification  of  Episodic 
Releases  of  Oil  and  Hazardous 
Substances,  EPA  ICR  #  1049.07.  This 
ICR  requests  renewal  of  a  currently 
approved  collection  (OMB  «2050-004bj 
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Abstract:  The  Comprehensivft 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  establishes  broad  Federal 
authority  to  respond  to  releases  of 
hazardous  substances  from  vessels  and 
facilities.  A  "hazardous  substance"  is 
defined  in  section  101(14)  of  CERCLA 
by  reference  to  other  environmental 
statutes,  including  Clean  Water  Act 
(CWA)  section  311  and  307;  Clean  Air 
Act  (CAA)  section  112;  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
section  3001;  the  Toxic  Substances 
Control  Act  (TSCA)  section  7;  and 
CERCLA  section  102(a).  There  are 
currently  about  793  CERCLA  hazardous 
substances,  another  1,500  radionuclides, 
and  an  unsp)ecified  number  of  unlisted 
RCRA  hazardous  wastes  that  are  also 
considered  CERCLA  hazardous 
substances.  When  the  CAA 
Amendments  were  enacted  on 
November  15. 1990, 190  air  pollutants 
were  listed  as  hazardous  under  section 
112(b)  of  the  CAA.  While  the  majority 
of  those  pollutants  were  already 
CERCLA  hazardous  substances  with 
established  Reportable  Quantities  (RQs), 
those  not  previously  listed  were 
assigned  the  statiuoiy  RQ  of  one  pound. 
The  Agency  h.s  proposed  RQ 
adjustments  for  47  of  the  individual 
substances  in  an  October  22, 1993, 
Notice  of  Pr-.posod  Rulemaking  (NPRM 
58  FR  5483.".). 

CERCLA  .section  103  reporting 
requirements  are  tri>;gered  following  the 
release  of  a  hazardous  substance  to  the 
environmc Tit  that  is  above  its  assigned 
RQ.  The  person  in  cnarge  of  a  facility 
must  immet'iatciy  notify  the  National 
Response  Center  (NKC)  about  the  release 
and  provide  genrral  background 
information,  such  as  the  location  of  the 
incident  ami  the  nar.ie  and  address  of 
the  discharger,  as  well  as  more  detailed 
information  about  the  circumstances 
surrounding  the  release,  including  the 
type  of  materirJ(s)  released, 
environmental  medium(a)  affected,  and 
cause{s)  and  source(s)  of  the  release. 
Notificatien  under  CERCLA  section 
103(a)  is  intended  to  ensure  that  Federal 
authorities  receive  prompt  notification 
of  hazardous  substance  releases  for 
which  a  timely  response  may  be 
necessary  to  protect  public  health, 
welfare  or  the  environment. 

Burden  Statement:  The  estimated 
annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4.1  hours  per  release,  including 
time  for  reviewing  regulatory 
requirements,  gathering  the  required 
release  information,  contacting  the  NRC 
about  the  release,  and  keeping  a  log. 

Respondents:  Anyone  in  charge  of  a 
facihty  or  vessel  from  which  a 


hazardous  substance  was  spilled  or 
released  into  the  environment  in 
quantities  greater  than  its  RQ. 

Estimated  No.  of  Respondents:  29,844 
release  reports. 

Estimated  Total  Annual  Burden  on 
Respondents:  122.360  hours. 

Frequency  of  Collection:  On 
occasion — as  a  release  occiors. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
infoimation  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (Mail  Code:  2136),  401  M  Street 
SW..  Washington,  DC  20460; 

I   and 

Tim  Hunt,  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  725  17th  Street  NW.,  Washington, 
DC  20530. 

Dated:  March  24,  1994. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-7853  Filed  3-31-94;  8:45  am) 
BILLING  CODE  6S6O-60-M 


[ER-FRL-4709-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  14. 1994  through  March 
18.  1994  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(2U2) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
datad  April  10.  1993  (58  FR  18392). 

Draft  EISs 

EBP  No.  D-AFS~G65058-NM 
Rating  EC2.  Diamond  Bar  Allotment 
Management  Plan,  Implementation,  Gila 
National  Forest,  Mimbres  Ranger 
District.  Sierra  and  Catron  Counties. 
N.M. 

Summary:  EPA  requested  that 
additional  information  and  analysis  be 
provided  in  the  Final  EIS  on  the 
following  areas:  The  USES"  selection  of 
Alternative  C  as  the  preferred 
alternative;  discussion  of  range 
developments;  expanded  impact 
analysis  on  soils,  groundwater,  and 
natural  processes. 
ERP  No.  D-AFS-J60013-CO 
Rating  E02,  Joe  Wright  Reservoir  and 
Dam,  Land  Use  Authorization  and 


Special  Use  Permit,  Roosevelt  National 
Forest,  City  of  Fort  Collins,  Larimer 
County,  CO. 

Summary:  EPA  had  environmental 
objections  to  the  proposed  alternative 
since  it  does  not  impose  terms  and 
conditions  requiring  new  bypass  and 
replacement  flows  necessary  to  protect 
aquatic  habitat.  Additional  information 
is  needed  in  the  Final  EIS  particularly 
regarding  the  flexibility  of  each 
permittee  to  subsequently  capture  and 
store  bypassed  flow  in  lower  reservoirs 
using  existing  water  storage. 
ERP  No.  D-AFS-K6516a-CA 
Rating  LO,  North  Yuba  Trail 
Construction  Project,  between  Rocky 
Rest  in  Indian  Valley  to  Goodyears  Bar, 
Tahoe  National  Forest,  Downieville 
Ranger  District,  Sierra  County,  CA. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  proposed  action  and 
commends  Forest  Service  efforts  to 
expand  recreational  access  to  public 
lands  to  carry  out  the  goals  of  its 
longterm  recreational  plans. 
ERP  No.  D-AFS-L65222-OR 
Rating  LO,  Newberry  National 
Volcanic  Monument  Comprehensive 
Management  Plan,  Implementation, 
Deschutes  National  Forest.  Deschutes 
County.  OR. 

Summary:  EPA  had  found  no 
significant  statutory  or  jurisdictional 
issues  of  concern.  The  EIS  was  an 
informative,  well  prepared  and 
comprehensive  document. 
ERP  No.  D-BL\i-f65212-WY 
Rating  EC2.  Newcastle  Resource 
Management  Plan,  Implementation. 
Evaluates  Alternatives  for  the  Use  of 
Public  Lands  and  Resources  in  Portions 
of  Wyom.ing.  Crook.  Niobrara  and 
Westion  Counties,  WY. 

Sunim.ary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  wetlands  and 
reparian  areas  and  air  quality.  EPA 
requested  additional  information  on 
these  issues  as  well  as  an  expanded 
discussion  on  ecosystem  management 
and  bio-diversity. 

ERP  No.  D-BLM-L65214-OR 
Rating  EC2.  John  Day  River 
Management  Plan.  Implementation, 
Wild  and  Scenic  River  Segments  and 
Land  &  State  Scenic  Waterways 
Segments,  Prineville  District,  OR. 

Summary:  EPA  expressed 
environmental  concerns  about 
alternatives  and  potential  impact  on 
water  quality.  EPA  requested  clarifying 
information  in  the  final  docimient. 
ERP  No.  D-UAF-K11021-CA 
Rating  EC2,  Castle  Air  Force  Base 
(.\FB)  Disposal  and  Reuse, 
Implementation,  Merced  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
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potential  impacts  to  wetlands,  and  sir 
quality.  EPA  recommended  transfer  of 
sensitive  wetland  habitats  to  US  Fish 
and  Wildlife  Service  or  the  National 
Paric  Service.  EPA  noted  that  the 
sections  of  the  DEIS  concerning 
cumulative  environmental  impacts, 
project-related  growth^and  air  quality 
should  be  more  fully  expanded  upon  in 
the  FEIS. 

Final  EISs 

ERPNo.  F-AFS-LB2012-ID 

Lucky  Peak  Nursery  Pest  Management 
Program,  Implementation, 
Intermountain  Region,  Boise  National 
Forest,  Ada  County,  ID. 

Summary:  EP.A  provided  no  formal 
written  comments.  EPA  had  no 
environmental  objection  to  the  preferred 
alternative  as  described  in  the  EIS. 

ERPNo.  F-FRC-L05201-ID 

Shelley  (FERC.  NO.  5090) 
Hydroelectric  Project  on  the  Snake 
River,  Construction,  License.  City  of 
Idaho  Falls,  Bingham  County,  ID. 

Summary:  EPA  continued  to  have 
environmental  objections  with  the 
action  alternatives. 

ERPNo.  F-NPS-E61034-MS 

Natchez  National  Historical  Park 
Management,  Development  and  Use 
Plan,  Implementation,  Adams  Countv, 
MS. 

Summary:  EPA  was  satisfied  that  the 
bluff  stabilization  concerns  have  been 
addressed  and  that  the  NPS  would 
prepare  supplemental  environmental 
documents  prior  to  site  development. 

ERPNo.  F-USA-A10066-00 

Theater  Missile  Defense  (TMD) 
Comprehensive  System,  Research  and 
Development,  Active  Defense 
Counterforce  and  Passive  Defense, 
Implementation.  United  States. 

Summary':  EPA  expressed 
environmental  concerns  that  the  final 
document  did  not  provide  the  level  of 
analysis  and  disclosure  of  impacts  as 
requested  in  EPA's  comment  letter  on 
the  draft  docimient. 

ERP  No.  FS-FHW-B40050-MA 

Central  Artery/I-93  Third  Harbor 
Tunnel/I-90.  Extension,  Updated  and 
Additional  Information,  Design 
Alternatives  for  the  Charles  River 
Crossing.  Funding,  US  COE  Section  10 
and  404  Permits,  US  CGD  Permits  and 
EPA  NPDES  Permit.  Suffolk  County, 
MA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  mitigation  to  offset  project 
related  impacts  to  waters  of  the  United 
States  would  be  of  limited 
environmental  value  and  recommended 
that  alternative  mitigation  measures  be 
implemented.  EPA  provided  a  list  of 
potential  substitute  mitigation  measures 


to  be  included  in  the  Record  of  Decision 
(ROD).  EPA  also  recommended  that 
FHWA  include  an  air  quality  project 
level  conformity  determination  in  the 
ROD. 

Dated:  March  29. 1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 

Activities. 

[FR  Doc.  94-7864  Filed  3-31-94;  8:45  ami 

BILLING  CODE  65e0-6O-U 

[ER-FRL-4709-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  March  21, 1994 

Through  March  25, 1994  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  940094,  DRAFT  EIS,  FHW,  NB, 
SD,  Missouri  I^ver  Bridge  (Project  No. 
F-14— 4(104)  Construction, 
Connecting  N-12  in  Nebraska  to  SD- 
37  in  South  Dakota,  COE  Section  404, 
US  Coast  Guard  Bridge  and  Flood 
Plain  Permits,  Knox  Co.,  NB  and  Bon 
Homme  Co..  SD.  Due:  May  16,  1994, 
Contact:. Philip  E.  Barnes  (402)  437- 
5521. 

EIS  No.  940095,  HNAL  EIS.  SFW.  NV. 
Desert  National  Wildlife  Ranger 
Mineral  Withdrawal  Project, 
Implementation,  Clark  and  Lincoln 
Counties,  NV,  Due:  May  09, 1994, 
Contact:  Mark  A.  Strang  (503)  231- 
2235. 

EIS  No.  940096,  DRAFT  EIS,  EPA, 
General  Provisions  for  40  CFR  Part  63: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories,  Implementation,  Due:  May 
16,  1994,  Contact:  Shirley  Tabler  (919) 
541-5256. 

EIS  No.  940097.  DRAFT  EIS.  BLM.  ID. 
Bennett  Hills  Resource  Management 
Plan.  Implementation,  Shoshone 
District,  Lincoln,  Gooding,  Camas, 
Jerome,  Blaine  and  Elmore  Counties, 
ID,  Due:  July  01. 1994.  Contact:  Mary 
Gaylord  (208)  886-7201. 

EIS  No.  940098.  DRAFT  EIS,  FAA.  AR, 
Northwest  Arkansas  Regional  Airport. 
Construction  of  Replacement  Airport 
for  Drake  Field  in  Fayetteville. 
Funding,  Land  Acquisition  and 
Airport  Layout  Plan,  City  of 
Fayetteville.  AR,  Due:  May  09,  1994. 
Contact:  Brad  Kutchins  (817)  222- 
5651. 

EIS  No.  940099,  FINAL  EIS.  AFS.  CA, 
Mount  Baldy  Land  Exchange  Project, 
Implementation  and  Special-Use- 
Permit,  Angeles  National  Forest,  San 


Antonio  Canyon,  Los  Angeles  a.id  San 
Bernardino  Counties,  CA,  Due:  May 
09, 1994,  Contact:  Michael  J.  Rogers 
(818) 574-1613. 
EIS  No.  940100.  DRAFT  EIS.  AFS.  MT, 
Bear  Timber  Sales.  Implementation, 
Bitterroot  National  Forest,  Darby 
Ranger  District,  Ravalli  County,  MT, 
Due:  May  16,  1994,  Contact;  Rick 
Floch  (406) 821-3913. 

EIS  No.  940101,  DRAFT  EIS,  BPA,  WY, 
CO,  NM,  UT.  AZ,  Salt  Lake  City  Area 
Integrated  Hydroelectric  Power  Plants 
Projects,  Implementation.  WY,  CO, 
NM.  UT  and  AZ.  Due:  June  30. 1994, 
Contact:  Carol  Borgstrom  (202)  586- 
4600. 

EIS  No.  940102,  FINAL  EIS.  COE,  CA. 
New  San  Clemente  Project,  Danard 
Reser\'oir  Construction,  Monterey 
Peninsula  Water  Supply  Management. 
New  Information  about  the  New  Los 
Padres  Project,  Section  404  Permit. 
Carmel  River.  Monterey  Counties.  CA, 
Due:  May  09, 1994,  Contact:  Roger 
Golden  (415) 744-3344. 

EIS  No.  940103.  DRAFT  EIS.  BP.A. 
Energy  Planning  and  Management 
Program  to  service  (15)  States  from 
Minnesota  in  the  northeast  to 
California  in  the  southwest.  Power 
Marketing  Initiative.  Implementation, 
Due:  May  16. 1994,  Contact:  Robert 
Fullerton  (303)  275-1610. 

EIS  No.  940104,  FINAL  EIS,  FTA.  OR, 
WA.  Hillsboro  Corridor  Transit 
Improvements.  Implementation, 
Between  S.W.  185th  Avenue  and 
downtown  Hillsboro,  Funding. 
Washington,  Clackamas  and 
Multnomah  Counties,  OR  and  Clark 
County.  WA.  Due:  May  09.  1994. 
Contact:  Donald  J.  Emerson  (2C2)  366- 
0096. 

EIS  No.  940105.  DRAFT  EIS,  BPA,  OR. 
Hermiston  Generating  Project, 
Con.struction  of  a  Gas-fired 
CogenerationJ'ower  Plant,  Approval 
of  Permits,  Umatilla  County,  OR,  Due: 
May  16,  1994.  Contact:  Dawn  Boorse 
(503) 230-5678. 

EIS  No.  940106.  FINAL  EIS,  AFS,  TN, 
1996  01\Tnpic  Whitewater  Slalom 
Venue.  Construction  and  Operation. 
Site  Selected.  Ocoee  River.  Cherokee 
National  Forest.  Ocoee  Ranger 
District.  Polk  County,  TN,  Due:  May 
09.  1994,  Contact:  Keith  Sandifer 
(615)476-9700. 

EIS  No.  940107.  DRAFT  EIS.  GSA,  WA, 
Seattle  Federal  Courthouse  Building 
(Project  No.  ZWA-81061),  Site 
Selection,  Construction  and 
Operation,  King  County,  WA,  Due; 
May  16, 1994.  Contact;  Donna  M. 
Meyer  (206)  931-7675. 

EIS  No.  940108.  DRAFT  EIS,  FHW,  WA. 
WA-525/Paine  Field  Boulevard 
Project,  Improvements  between  WA- 
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99  to  WA-526.  Funding  and  COE 
Section  404  Permit,  City  of  Mukitteo, 
Snohomish  County,  WA,  Due:  May 
16,  1994,  Contact:  Barry  F.  Moorehead 
(206) 753-2120. 

Amended  Notices 

EIS  No.  940092,  DRAFT  EIS,  SCS,  \VV. 
North  Fork  Hughes  River  Watershed 
Plan,  Installation  of  a  Multi-purpose 
Roller  Compacted  Concrete  Dam, 
Implementation  and  Funding,  Flood 
Protection  and  COE  Section  404 
Permits,  Ritchie  County,  WV,  Due: 
May  09.  1994,  Contact:' Rollin  N. 
Swank  (304)  291-4152.  Published  FR 
03-25-^4— Correction  to  the  State, 
change  VVA  to  VW. 

Dated:  March  29. 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

|FR  Doc.  94-7863  Filed  3-31-94:  8:45  am] 

BILLING  COOE  6560-60-0 


[OPP-66171B;  FRL-4770-9] 

Methazole;  Amendment  of  Cancellation 
Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  extension  of  existing 
stocks  provision. 

SUMMARY:  On  January  13.  1993,  EPA 
published  a  cancellalion  order  that 
restricted  the  distribution,  sale,  and  use 
of  methazole  (2-(3,4-dichlorophenvl)-4- 
methyl-1.2,4-oxadiazolidine-3.5-dione). 
This  restriction  was  an  interim  measure 
until  the  Agency  reviewed  additional 
toxicological  data.  Sandoz  had  earlier 
requested  voluntary  cancellation  of  all 
remaining  methazole  products  and  the 
January  1993  cancellation  order  also 
announced  receipt  and  acceptance  of 
their  cancellation  request.  EPA 
subsequently  received  the  additional 
toxicological  data  and  concluded  based 
on  it,  that  distribution,  sale,  and  use  of 
remaining  stocks  of  methazole  would  be 
conditionally  allowed  until  December 
31,  1993.  This  notice  is  amending  the 
Agency's  existing  stocks  provision  to 
allow  the  conditional  distribution,  sale, 
and  use  of  remaining  methazole  product 
until  December  31,  1994. 
DATES:  The  extension  of  the  conditional 
distribution,  sale,  and  use  of  existing 
stocks  until  December  31,  1994,  is  being 
granted  in  order  to  allow  the  use  of  the 
remaining  stocks  of  methazole  product. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Bailey,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 


Office  location  and  telephone  number: 
Special  Review  Branch.  3rd  Floor. 
Crv'Stal  Station  1.  2800  Jefferson  Davis 
Highway,  Arlington.  VA  (703)  308- 
8173. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Methazole.  a  selective  herbicide  used 
to  control  several  varieties  of  weeds  in 
cotton,  was  registered  for  preemergence 
use  west  of  the  Mississippi  and  directed 
postemergence  use  both  east  and  west  of 
the  Mississippi.  Most  of  the  methazole 
produced  for  cotton  production  is 
applied  in  Louisiana  and  Mississippi 
with  some  use  occurring  in  other  cotton 
producing  States.  The  season  for 
methazole  use  typically  begins  in  April/ 
May. 

On  May  18,  1992,  as  provided  for 
under  FIFRA  section  6(fl(l){A),  Sandoz 
Agro.,  Inc.  requested  that  EPA  cancel 
their  remaining  pesticide  registrations 
containing  methazole.  Prior  to  the 
submission  of  the  voluntary 
cancellation  request,  Sandoz  Agro,  Inc. 
had  submitted  to  the  Agency,  pursuant 
to  FIFRA  section  6(a)(2),  preliminary 
results  from  a  rat  reproduction  study 
indicating  that  a  high  percentage  of  the 
dosed  generation's  offspring  developed 
cataracts.  The  Agency  concluded  from 
these  test  results  that  an  unacceptable 
risk  was  possible  to  those  workers 
exposed  to  methazole.  particularly 
mixer/loaders  and  applicators.  The 
products  for  which  cancellation  was 
requested  are  hsted  in  Table  1  below. 

Table    1.— Methazole    Section    3 

(r^ATIONAL)      REGISTRATIONS:      VOL- 
UNTARY Cancellation  Requests 


Company 
Registra- 

Company 
Namp/Ari- 

Product 
Registra- 

Product 

tion  Num- 

dress 

tion 

Name 

ber 

Number 

55947 

Sandoz 

55947- 

Technic- 

Agro, 

22 

al 

Inc.. 

Probe 

1300  East 

55947- 

Probe  75 

Touhy 

23 

Wet- 

Avenue 

table 
Pow- 
der 

Des 

Plaines. 

IL  60018 

In  September  1992,  Sandoz  offered  to 
conduct  two  studies,  a  dermal 
absorption  study  and  a  developm.ental 
toxicity  study,  in  order  to  provide 
additional  data  on  the  potential  risks. 
The  Agency  agreed  to  wait  and  consider 
the  additional  data  to  revise  the  risk 
assessment  for  worker  exposure  before 
making  a  final  decision  on  disposition 


of  the  existing  stocks.  In  the  Federal 
Register  of  January  13,  1993  (58  FR 
4167),  the  Agency  published  a  Notice  of 
Receipt  of  Request  for  Voluntary 
Cancellation/Cancellation  Order  which 
announced  acceptance  of  Sandoz' 
request  for  voluntary  cancellation  of  its 
methazole  products  and  restricted  the 
distribution,  sale,  and  use  of  all 
remaining  stocks  of  methazole  until  the 
Agency  had  considered  the  additional 
data.  In  case  the  Agency's  revised  risk 
assessment  indicated  an  acceptable  risk 
to  workers,  Sandoz  requested  the 
Agency  to  review  supplemental  labeling 
re\  isions  that  would  be  applicable  to 
the  existing  stocks  and  would  lower 
worker  exposure  to  methazole.  The 
Agency  reviewed  the  proposed 
supplerftental  labeling  revisions  and  on 
February  26,  1993,  notified  Sandoz  that, 
should  the  Agency  allow  any  further 
distribution,  sale,  and  use  of  the 
canceled  methazole  products,  it  would 
condition  such  distribution,  sale  and 
use  on  the  revised  supplemental 
labeling  being  provided  at  the  time  of 
sale  of  all  existing  stocks.  The  approved 
supplemental  label  revisions  are  as 
follows:  (1)  Deletion  of  all  preemergence 
uses  for  methazole,  (2)  limit  use  to  post- 
emergence,  directed  band  application 
only,  and  (3)  reduce  the  allowable  rale 
of  application  to  a  maximum  of  0.33 
pound  of  product  (0.25  pound  of  active 
ingredient)  per  acre  applied  on  a  band. 
In  March  1993,  Sandoz  provided  the 
results  of  the  two  studies  as  agreed  upon 
with  the  Agency.  The  Agency  reviewed 
the  data  and  concluded  that  risks  to 
adult  workers  are  acceptable  when 
exposed  to  methazole  used  in 
accordance  with  approved 
supplemental  labeling.  As  a  result,  the 
Agency  amended  the  January  1993 
cancellation  order  with  a  Federal 
Register  notice  (May  26,  1993,  58  FR 
30166)  that  announced  the  removal  of 
tlie  restriction  on  the  distribution,  sale, 
and  use  of  existing  stocks  of  methazole 
products.  Based  on  the  aimual  usage  of 
approximately  350,000  to  400,000 
pounds  of  product.  Sandoz  felt  that  the 
estimated  50.000  poimds  of  product 
remaining  in  the  hands  of  distributors 
and  sellers  would  be  sold  and  used 
during  the  1993  growing  season.  The 
Agency  requested  Sandoz  to  report  any 
stocks  that  remained  with  distributors 
or  sellers  as  of  December  31, 1993.  The 
end-of-year  accounting  of  those 
distributors  and  sellers  originally 
holding  inventories  of  existing  stocks 
showed  that  1,925  pounds  remained.  In 
order  to  allow  this  small  amount  of 
product  to  be  sold  and  used,  Sandoz  has 
requested  the  Agency  to  extend  the  date 
by  which  all  existing  stocks  must  be 
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sold  through  the  1994  growing  season. 
The  Agency  has  c»nsidered  the  request 
and  has  agreed  to  extend  this  date  until 
December  31.  1994. 
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II.  Revised  Cancellation  Order 
Amendment 

For  purposes  of  this  amended  Order, 
existing  stocks  are  defined  as  those 
stocks  of  methazole  product  (EPA 
Registration  Number  55947-23)  released 
for  shipment  on  or  before  January  13. 
1993.  and  currently  in  the  hands  of 
distributors,  sellers,  and  users  other 
than  Sandoz.  The  Agency  has 
determined  that  short-term  exposure  to 
adult  mixer/loader/applicators  of  the 
remaining  existing  stocks  of  methazole 
will  not  present  unreasonable  adverse 
effects  when  used  in  accordance  with 
the  revised  supplemental  labeling 
discussed  earlier  in  this  Notice. 
Accordingly,  the  Agency  is  further 
amending  the  Cancellation  Order  issued 
on  January  13,  1993,  in  order  to  allow, 
pursuant  to  FIFRA  section  6(a)(1), 
continued  distribution,  sale,  and  use  of 
existing  stocks  of  methazole  product 
until  December  31, 1994.  provided  that 
the  supplemental  labeling  discussed 
earlier  in  this  Notice  is  provided  to 
purchasers  or  recipients  at  the  time  of 
such  distribution  or  sale.  No 
distribution  or  sale  of  existing  stocks  of 
methazole  is  permitted  under  this 
Amended  Order  unless  the  revised 
labeling  is  so  provided.  No  product 
produced  in  accordance  with  the  terms 
of  the  former  EPA  Registration  Number 
55947-23  may  be  used  by  any  person 
unless  the  product  is  used  in 
accordance  with  the  terms  of  the 
previously-approved  EPA  labeling  for 
that  product  as  modified  by  the  terms  of 
the  supplemental  labeling  discussed 
earlier  in  this  Notice. 

Dated:  March  24.  1994. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 
jFR  Doc.  94-7852  Filed  3-31-94;  8:45  ami 
BHXING  CODE  aSM-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Coltection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  25.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 


contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  NW.,  suite 
140.  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0164. 

Title:  Section  25.300,  Developmental 
Operations. 

Action:  Revision  of  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  40 
responses:  24  hours  average  burden  per 
response;  960  hours  total  annual 
burden. 

Needs  and  Uses:  Subpart  E  of  part  25 
(§  25.300)  of  the  FCC  rules  contains  the 
technical  and  legal  requirements  for 
developmental  operation.  On  10/21/93, 
the  Commission  adopted  a  Report  and 
Order  estabhshing  rules  to  govern  the 
licensing  and  regulation  of  non-voice 
non-geostationary  mobile-satellite 
service  systems  (NVNG  MSS). 
Applicants  soliciting  developmental 
operation  in  the  NVNG  mobile  satellite 
service  are  subject  to  the  requirements 
of  §25.300.  The  information  is  used  by 
the  FCC,  other  licensees  of  the  spectrum 
and  the  public  to  assure  that  part  25 
developmental  licensees  are  operating 
in  accordance  with  their  authorizations 
and  the  Commission's  rules. 

OMB  Number:  3060-0343. 

Title:  Section  25.140,  Qualifications  of 
Domestic  Satellite  Space  Station 
Licensees. 

Action.-  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annua!  Burden:  25 
responses;  1.000  hours  average  burden 
per  responses;  25.000  hours  total  annual 
burden. 

Needs  and  Uses:  The 
Communications  Act  authorizes  the 
FCC  to  require  applicants  to  provide 
information  concerning  their  legal, 
financial  and  technical  qualifications  to 
enable  the  Commission  to  determine 
whether  grant  of  a  license  will  serve  the 
public  interest.  To  enable  the  FCC  to 
determine  whether  a  domestic  satellite 
applicant  is  qualified  to  construct, 
launch  and  operate  its  proposed  system. 


the  FCC  has  traditionally  required 
certain  specified  information  to  be 
included  in  applications.  Section  25.140 
was  recently  revised  by  the  Commission 
in  CC  Docket  No.  92-76.  Licensing 
Policies  and  Procedures.  Domestic 
Common  Carrier  Satellite  Service.  The 
information  is  to  be  used  to  determine 
if  domestic  satellite  apphcants  are 
qualified  to  construct  and  laundi  their 
proposed  systems,  and  have  a  justified 
need  for  additional  satellites.  Without 
such  information  the  Commission  could 
not  determine  whether  to  issue  licenses 
to  the  carriers  that  provide 
telecommunications  services  to  the 
public  and  therefore,  fulfill  its  statutory 
responsibilities  pursuant  to  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Comraission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-7724  Filed  3-31-94;  8  45  am) 

BILLING  CODE  6712-01-44 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection  by  the  Board  of  Go\'emors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — ^Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829). 

OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  room  3208.  Washington.  DC 
20503  (202-395-7340). 
Final  approval  under  OMB  delegated 

authority  of  the  implementation  of  the 

following  report: 

1 .  Report  title:  National  Survey  of 
Small  Business  Finances. 

Agency  form,  number  FR  3044. 

OMB  Docket  number:  7100-0262. 

Frequency:  One-time  survey. 

Reporters:  Small  businesses. 

Annual  reporting  hours:  4,500. 

Estimated  average  hours  per  response: 
0.75. 

Number  of  respondents:  6.000. 

Small  businesses  are  affected. 
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Geaeral  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  by  law  (12  U.S.C.  251, 
1817(j),  1828(c)  and  1841  et  seq.)  and 
individual  respondent  information  is 
given  confidential  treatment  (5  U  S.C. 
552(b)(4)). 

This  one-time  telephone  survey  of 
small  businesses  will  be  conducted 
between  March  1994  and  November 
1994  by  employees  of  a  private 
contractor.  The  primary  purpose  of  the 
survey  is  to  provide  information  that 
can  be  reported  to  Congress  in 
comphance  with  section  477  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA)  regarding 
the  availability  of  credit  to  small 
businesses,  including  minority-owned 
businesses. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-7746  Filed  3-31-94,  8:45  am) 

BILUNQ  CODE  621(M>1-P 


Financial  Corporation  of  Louisiana; 
Change  in  Ban  It  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-6780)  published  on  page  13727  and 
13728  of  the  issue  for  VVednesday, 
March  23, 1994. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  Financial 
Corporation  of  Louisiana  is  revised  to 
read  as  follows: 

1.  Financial  Corporation  of  Louisiana, 
Crowley,  Louisiana,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Crowley,  and  8.25 
percent  of  the  voting  shares  of 
Progressive  Bancorporation,  Inc., 
Houma,  Louisiana,  and  thereby 
indirectly  acquire  Progressive  Bank  & 
Trust  Company,  Houma,  Louisiana. 

In  connection  with  this  application, 
Applicant  also  proposes  to  engage  de 
novo  in  acting  as  principal,  agent,  or 
broker  for  insurance  that  is  directly 
related  to  extensions  of  credit  by 
Applicant  of  its  subsidiaries,  and 
hmited  to  assuring  repaj-ment  of  such 
extensions  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemployment  of  the  debtor,  pursuant 
to  §  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y;  and  by  making,  acquiring, 
or  servicing  loans  or  other  extensions  of 
credit,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  April  15, 1994. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  28,  1994. 
WUliatn  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  94-7865  Filed  3-31-94;  8:45  am) 

BILUNQ  CODE  e21(M>1-F 


Leon  Louis  and  Dianne  J.  Stelling,  et 
aL;  Change  In  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  21,  1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Leon  Louis  and  Dianne  J.  Stelling, 
Cole  Camp,  Missouri,  to  acquire  an 
additional  1.0  percent,  for  a  total  of  25.8 
percent,  of  the  voting  shares  of  The 
Citizens-Farmers  Bank  of  Cole  Camp, 
Cole  Camp,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Ddc.  94-7866  Filed  3-31-94;  8:45  am] 
BILLING  CODE  621(M)1-F 


Valley  National  Bancorp,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appHcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  25, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  Valley  National  Bancorp,  Wayne, 
New  Jersey,  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Urban 
National  Bank,  Franklin  Lakes,  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Commercial  Financial  Corp.,  Storm 
Lake,  Iowa,  to  acquire  100  percent  of  the 
voting  shares  of  Central  Trust 
Investment  Inc.,  Cherokee,  Iowa,  and 
thereby  indirectly  acquire  Central  Trust 
and  Savings  Bank,  Cherokee,  Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jefferson  County  Bancshares,  Inc., 
Daykin,  Nebraska,  to  acquire  13.3 
percent  of  the  voting  shares  of  Plymouth 
Investment  Company,  Plymouth, 
Nebraska,  and  thereby  indirectly  acquire 
Farmers  State  Bank,  Plymouth, 
Nebraska. 

2.  Baton  Capital  Corporation,  Raton, 
New  Mexico,  to  merge  with  Farmers  & 
Stockmens  Bancorporation,  Clayton, 
New  Mexico,  and  thereby  indirectly 
acquire  Fanners  and  Stockmens  Bank  of 
Clayton,  Clajlon,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  94-7867  Filed  3-31-94;  8:45  am} 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  Numt>er  423] 

Public  Health  Conference  Support 
Grant  Program 

In'roduction 

The  Agency  for  Toxic  Sub.stanccs  and 
Disease  Registr>'  (ATSDR).  announces 
the  availabihty  of  fiscal  year  (FY)  1994 
funds  for  a  grant  program  for  Public 
Health  Conference  Support. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  di.sease  prevention 
objectives  of  "Healthy  People  2000,'"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  Where  To  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  sections  104(i)  (14)  and  (15)  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA) 
of  1980,  as  amended.  [42  U.S.C.  9f.04(i)  (14) 
and  (15)1. 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  States  or 
their  bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
must  establish  that  they  meet  their 
respective  State  legislature's  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1994  to  fund  approximately  10 
awards.  It  is  expected  that  the  average 
award  will  be  $25,000,  ranging  from 
$10,000  to  $50,000.  The  awards  will  be 


made  for  a  12-month  budget  and  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change. 

1.  Grant  funds  may  be  used  for  direct 
cost  expenditures:  salaries,  speaker  fees, 
rental  of  necessary  equipment, 
registration  fees,  transportation  costs 
(not  to  exceed  economy  class  fare)  for 
non-federal  employees. 

2.  Funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  alterations  or  renovations, 
organizational  dues,  entertainment/ 
personal  expenses,  cost  of  travel  and 
payment  of  a  Federal  employee,  for  per 
diem  or  expenses  other  than  local 
mileage  for  local  participants,  or 
reimbursement  of  indirect  costs. 
Although  the  practice  of  handing  out 
novelty  items  at  meetings  is  often 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs, 
Federal  funds  cannot  be  used  for  this 
purpose. 

Recipient  Financial  Participation 

Because  this  program  provides  partial 
funding  only,  it  is  necessary  that 
organizations  seeking  these  grant  funds 
be  able  to  show  additional  support  in 
the  form  of  finances,  services,  etc.  For 
each  organization  contributing  funding, 
a  letter  must  be  included  documenting 
that  support. 

Puqjose 

This  program  will  provide  partial 
support  for  non-federal  conferences  on 
disease  prevention,  health  promotion, 
and  information/education  projects 
related  to  hazardous  substances  in  the 
environment.  Applications  are  being 
solicited  for  conferences  on:  (1)  Health 
effects  of  toxic  substances;  (2)  Disease 
and  exposure  registries;  (3)  Hazardous 
substance  removal  and  remediation;  (4) 
Emergency  response  to  toxic  and 
environmental  disasters;  (5)  Risk 
communication;  (6)  Disease 
surveillance;  and  (7)  Investigation  and 
research.  Because  conference  support  by 
ATSDR  creates  the  appearance  of 
ATSDR  co-sponsorship,  there  will  be 
active  participation  by  ATSDR  in  the 
development  and  approval  of  those 
portions  of  the  agenda  supported  by 
ATSDR  funds.  In  addition,  the  ATSDR 
will  reserve  the  right  to  approve  or 
reject  the  content  of  the  hill  agenda, 
speaker  selection,  and  site  selection. 
ATSDR  funds  will  not  be  expended  for 
non-approved  portions  of  meetings. 
Contingency  awards  will  be  made 
allowing  usage  of  only  10%  of  the  total 
amount  to  be  awarded  until  a  final  full 
agenda  is  approved  by  ATSDR.  This 
will  provide  funds  for  costs  associated 
with  preparation  of  the  agenda.  The 
remainder  of  funds  will  be  released  only 


upon  approval  of  the  final  full  agenda. 
ATSDR  reserves  the  right  to  terminate 
co-sponsorship  if  it  does  not  concur 
with  the  final  agenda. 

Program  Requirements 

Grantees  must  meet  the  following 
requirements: 

1.  Manage  all  activities  related  to 
program  content  (e.g.,  objectives,  topics, 
attendees,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition  and  printing).  Many  of 
these  items  may  be  developed  in 
conjunction  with  assigned  ATSDR 
project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  activities  to  ATSDR  for 
approval.  Submit  copy  of  final  agenda 
and  proposed  activities  to  ATSDR  for 
approval. 

3.  Determine  and  manage  all 
promotional  activities  (e.g.,  title,  logo, 
announcements,  mailers,  press,  etc.). 
ATSDR  must  review  and  approve  of  any 
materials  with  reference  to  ATSDR 
involvement  or  support. 

4.  Manage  all  registrants  (e.g.,  travel, 
reservations,  correspondence, 
conference  materials  and  hand-outs, 
badges,  registration  procedures,  etc.). 

5.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

6.  Develop  and  conduct  education 
and  training  programs  on  prevention. 

7.  Participate  in  the  analysis  of  data 
from  conference  activities  that  pertain  to 
the  impact  on  prevention. 

8.  Collaborate  with  ATSDR  staff  in 
reporting  and  disseminating  results  and 
relevant  prevention  education  and 
training  information  to  appropriate 
Federal,  State,  and  local  agencies,  and 
the  general  public. 

Evaluation  Criteria 

Applications  for  support  of  the  types 
of  conferences  listed  in  the  Purpose 
section  above  will  be  reviewed  and 
evaluated  according  to  the  following 

criteria; 

J.  Proposed  Program  and  Technical 
Approach — 50% 

The  description  of  (a)  the  public 
health  significance  of  the  proposed 
conference  including  the  degree  to 
which  the  conference  can  be  expected  to 
influence  public  health  practices;  (b)  the 
feasibility  of  the  conference  in  terms  of 
an  operational  plan;  (c)  clearly  stated 
conference  objectives  and  the  potential 
for  accomplishing  those  objectives;  and 
(d)  the  method  of  evaluating  the 
conference. 
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2.  The  Qualification  of  Program 
Personnel— 30% 

Evaluation  will  be  based  on  the  extent 
to  which  the  proposal  has  described  (a) 
the  qualifications,  experience,  and 
comniitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associate  staff  persons, 
discussion  leaders,  speakers,  and 
presenters  to  accomplish  the  proposed 
conference. 

3.  Applicant  Capability— 20% 

Evaluation  will  be  based  on  the 
description  of  (a)  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program,  and  (b)  the 
adequacy  of  the  facilities  to  be  used  for 
the  conference. 

4.  Budget  Justification  end  Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  grant  funds.  The 
application  will  also  be  reviewed  as  to 
the  adequacy  of  existing  and  proposed 
facilities  and  resources  for  conducting 
conference  activities. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

Tnis  program  is  not  subject  to  the 
Public  Healtli  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Dom»»<.t!c 
Assistance  number  is  93.161. 

Other  Requirements 

Papervi'crk  Htduction  Act 

Pro)tcts  fhiit  involve  the  cc!i>x;tian  of 
information  from  10  or  more  individuals 
and  funded  by  the  grant  will  be  subject 
to  review  by  the  Office  of  Niauagemrnf 
and  Budget  (OMB)  under  the  Papj-rwork 
Reduction  Ac  t. 

Application  Submission  and  Deadline 

The  original  and  two  copi«^s  of  the 
Application  Form  PHS  5161-1  shall  be 
submitted  in  accordance  with  the 
schedule  below: 

Application  Deadline 

May  1,  1994 
July  15, 1994 

Applications  must  be  submitted  on  or 
before  the  deadline  date  to.  Mr.  Henry 


S.  Cassell,  III,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300.  Atlanta,  Georgia  30305.  By 
fonnal  agrwiment,  the  CDC  Procurement 
and  Gramts  Office  will  act  on  behalf  of 
and  for  ATSDR  on  this  matter. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  neview  committee.  (Applicants  must 
request  a  legibly-dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly- 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing  ) 

2.  Late  Applicatiiins 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications  and  will  bo 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Infwmation 

A  completo  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
fronj  Margaret  A.  Slay,  Grants 
Management  Specialist.  Grants 
M.inagcment  Branch,  i'rocuremeat  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  fCDC).  255  East 
Paces  Ferry  Road,  NE.,  room  300. 
Atlanta,  Georgia  33305.  telephone  (404) 
842-6799.  Programmatic  tec^unical 
assistan!  t)  may  bo  obtained  from  Jim 
Carpenter,  Projeri  Officer,  Agency  for 
Toxic  S'lbstancr^s  and  L-isease  Registry, 
Division  of  HeaMh  Studies,  1600  Clifton 
Road,  NE..  Mailstop  E~33,  Atlanta, 
Gorgia  30333,  telophone  (404)  639- 
C206. 

Plca.se  Refer  to  Announcement  Number 
423  When  Requesting  Information  and 
Submitting  an  Application 

Pitential  applicants  may  obtain  a 
ropy  of  •■H--a.Mhy  People  20yO"'  (Full 
Roport.  Stock  .\o.  01 7-001-00474-0)  or 
"Hjalthv  People  2000"  (Summery 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
CTOVemment  Printing  Office. 
Washington  DC  20402-9325.  telephone 
(202)  78.3-323H. 


Dated:  March  28.  1094. 
Walter  R.  Dowdle.  PhD., 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registy. 
!FR  Doc.  94-7789  Filed  3-31-94;  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health:  Meeting 

The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following  meeting. 

Same:  lat'.'ragency  Com.mittee  on  .Smoking 
and  Heahh. 

Time  and  Date:  1:30  p.m. -4  p.m..  April  18, 
1994. 

Place.  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.,  room  800, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accoraraodate  approximately  100  people. 

Purpose:  The  Interagency  Committee  on 
Smoking  and  Health  advises  the  Secretary, 
D"partraent  of  Health  and  Human  Services, 
the  Assistant  Secretary  for  Health,  and  the 
Director  of  CDC,  in  the:  (a)  Coordination  of 
research,  educational  programs,  and  other 
activities  within  the  Department  and  with 
other  Federal.  State,  local,  and  private 
agencies:  and  (b)  establishment  and 
maintemncH  of  liaison  with  appropriate 
private  entities,  other  Federal  agencies,  and 
St.-'.e  and  local  public  health  agencies  with 
resptxt  to  smoking  and  health  activities. 

Matters  to  be  Discussed:  The  agenda  will 
fiK  us  on  the  findings  and  ri-commenda'ions 
cif  th"  .iH.ently  released  Surgeon  General's 
Report,  "Previnting Tobacco  L'se  Among 
Young  People."  Discussions  will  also  cer.tor 
around  how  the  member  agencies  and  tha 
public  he.jith  community  can  take  actions  to 
p.woc!  cLi;ldr«n  from  using  tobacco.  Agenda 
it>  1718  are  sub>«ji.t  to  change  as  priorities 
d■c•.V.(^. 

Contact  Person  for  More  Ir.fcrmatian: 
Sub.stantive  pro«;rdni  irtforraatiun  as  well  as 
svmrncries  of  the  meeting  and  roster  of 
roir.nMtrce  raemt>:rs  may  be  obtained  fr.jtn 
K.in>n  M.  Deasy,  Executive  Secretary. 
In'.iXrigenry  Committee  on  Smoking  and 
H>.,iiih,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC  330  C  Street  SW.,  room 
1229.  Washington,  DC,  telephone  202/205- 
8500. 

Dutud.  March  25.  1994. 
Elvln  Hilyer, 

Associcte  Director  for  Policy  Coordination, 

Centers  fcr  Disease  Control  and  Prevention 

(CDC), 

[FR  Doc  94-7793  Filed  3-31-94-,  8:45  am| 
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National  Committee  on  Vital  and  Healtti 
Statistics  (NCVHS)  Executive 
Subcommittee:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  committee  meeting. 

S'ame:  NCVHS  Executive  Subcommittee. 

Time  and  Date:  B:3Q  a.m.-5  p.m.,  April  20, 
199-1. 

Piece:  Columbia  Square,  Seventh  Floor, 
555  Thirteenth  Street  NW.,  Washington,  DC 
20004-1109. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  E.xecutive  Subcommittee  to  review  the 
work  plans  of  NCVHS  and  other 
subcommittees.  The  Executive  Subcommittee 
v\iil  plan  the  June  7-9. 1994,  NCVHS 
meetmg. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  room  1100,  Presidential 
Building,  6525  Bele.rest  Road,  Hyattsville, 
Mar>land  20782,  telephone  301/43&-7050. 

Dated:  March  25.  1994. 
Elvin  Hilyer, 

As<sociate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control  and  Prevention 

{CDC). 

li^R  Doc.  94-7792  Filed  3-31-94;  8;45  am) 
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Food  and  Drug  Administration 
[Docket  No.  94N-0053] 

Conference  on  Scientific  issues 
Related  to  Potential  Allergenicity  in 
Transgenic  Food  Crops 

AGENCY:  Food  and  Drug  Administration, 

ilHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
-Administration  (FDA),  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
of  the  U.S.  Department  of  Agriculture 
(USDA),  and  the  Environmental 
Protection  Agency  (EPA),  are 
cosponsoring  a  conference  on  scientific 
issues  associated  with  the  potential  for 
allergenic  substances  to  occur  in  foods 
derived  from  transgenic  plants.  This 
conference  will  provide  an  opportunity 
for  scientists  to  discuss  relevant 
information  with  respect  to  food  allergy 
and  transgenic  food  crops. 
DATES:  The  conference  will  be  held  on 
April  18  and  19,  1994.  Registration  must 
be  received  by  April  8,  1994. 
Attendance  will  be  limited  to  available 
space.  Late  registrations  will  be 
accepted  on  a  space  available  basis. 


ADDRESSES:  The  conference  will  be  held 
at  the  Annapolis  Marriott  Waterfront,  80 
Compromise  St.,  Annapolis,  MD. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.,  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  register  for  the  meeting  contact: 
Creavery  Lloyd.  Office  of 
Prevention,  Pesticides,  and  Toxic 
Substances  (7101),  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20466,  202-260- 
1597. 
For  infoniation  on  obtaining 
transcripts  of  the  meeting  or  on  the 
scientific  agenda  contact:  Dennis  M. 
Keefe,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202- 
254-9523. 
SUPPLEMENTARY  INFORMATION: 

Plant  scientists  have  a  distinguished 
history-  of  developing  new  agricultural 
food  crops  through  classical  methods  of 
plant  breeding  and  selection.  In 
addition  to  traditional  methods, 
scientists  are  using  recent  advances 
such  as  recombinant  deoxyribonucleic 
acid  (DNA)  methods  to  develop  new 
varieties  of  food  crops.  These  new 
methods  allow  scientists  to  introduce 
genetic  material  from  diverse  plant, 
animal,  and  microbial  sources  into  food 
crops.  The  agencies  are  aware  that  the 
potential  exists  for  some  of  the  proteins 
encoded  by  this  newly  introduced 
genetic  material  to  cause  allergic 
reactions  in  some  people.  The  agencies 
belie\e  that  this  issue  deserves  full 
discussion  in  the  scientific  community. 
To  foster  this  discussion  and  in  view 
of  the  rapid  progress  of  science,  APHIS 
of  the  USDA,  EPA,  and  FDA  are  jointly 
sponsoring  a  conference  on  scientific 
issues  associated  with  the  potential  for 
allergenic  substances  to  occur  in  foods 
derived  from  transgenic  plants.  This 
conference  will  provide  an  opportunity 
for  scientists  to  discuss  relevant 
information  with  respect  to  food  allergy 
and  transgenic  food  crops. 

The  conference  agenaa  will  bo 
available  at  the  meeting.  The  conference 
format  will  include  presentations  and 
discussion  by  scientific  experts  in 
various  fields  related  to  food  allergy  and 
agricultural  research.  At  the  conclusion 
of  each  session,  the  session  moderator, 
may,  as  a  matter  of  discretion,  invite 
questions  from  the  audience. 

The  following  are  examples  of 
questions  that  will  be  discussed  at  the 
conference: 

1.  What  general  considerations  are 
related  to  food  allergy? 


2.  What  foods  are  allergenic  and  how 
serious  are  reactions  to  such  foods? 

3.  What  are  the  characteristic  T-cell 
and  B-cell  epitopes  of  food  allergens? 

4.  What  information  is  knov^Ti  about 
the  relationship  between  dietary 
exposure  and  allergenic  reaction? 

5.  What  effect  does  the  method  of 
plant  breeding  (e.g.,  conventional  or 
recombinant  DNA  methods)  have  on 
introducing  or  enhancing  the  potential 
allergenicity  of  foods? 

6.  Are  there  in  vitro  or  animal  tests 
that  may  be  useful  tools  for  assessing 
potential  allergens  in  foods?  If  so,  what 
are  these  tests? 

Dated:  March  25.  1994 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  94-7799  Filed  3-31-94;  8:45  am) 

BILUNG  CX)DE  4ie(M>1-F 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Notice  is  hereby  given -of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart.  Lung,  and  Blood  Institute  on 
April  15.  1994.  from  9  a.m.  to  1  p.m.. 
at  the  Pooks  Hills  Marriott  Hotel.  5151 
Pooks  Hill  Road,  Bethesda.  Maryland 
20814  (301) 897-9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summarv',  contact:  Dr.  Edward  J. 
Roccclla,  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention.  Education  and 
Control,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31,  room  4,^03, 
Bethesda,  Maryland  20092,  (301)  49G- 
0554. 

Claude  Lenfant.  M.D., 
Director.  NHLBl 

IFR  Doc.  94-7856  Filed  3-31-94:  8  45  dm] 
BILUNG  CODE  414<M>1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Asthma  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart.  Lung, 
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and  Blood  Institute  on  April  18. 1994. 
from  9  a.ni.  to  3  p.m..  at  the  Pooks  Hill 
Marriott  Hotel,  5151  Pooks  Hill  Road. 
Bethesda,  Maryland,  20814.  (301)  897- 
9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  defl.ne  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Asthma 
Education  and  Prevention  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summar\.  contact:  Mr.  Robinson 
Fulwood,  Coordinator,  National  Asthma 
Education  and  Prevention  Program, 
Office  of  Prevention,  Education  and 
Control,  National  Heart,  Lung,  and 
Blood  Institute,  Natior^al  Institutes  of 
Health,  Building  31,  room  4A13, 
Bethesda,  Maryland  20892,  (301)  496- 
1051. 

Claude  Lenfant.  M.D., 
Director.  NHLBl. 

[FR  Doc.  94-7857  Filed  3-31-94;  8:45  am) 
BILUNO  CODE  4t40-«VM 


Publk  Healtti  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Sen,  ice 
(FHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Qiapter  35).  The  following  requests 
have.boen  submitted  to  OMB  since  the 
list  was  last  published  on  Friday,  Marrii 
25. 1094 

(Call  PHS  Reports  Cleaninre  Officer  nn  202- 
690-7100  for  copies  of  request). 

1.  Assessment  of  Laboratory 
Performance  for  PCR  Detection  of  HIV- 
1  Clinical  Specimens — New — This 
information  will  enable  the  Centers  for 
Disease  Control  to  establish  methods  for 
identifying  and  defining  problems  in  the 
Polymerase  Chair  Reaction  (PCR)  testing 
process,  and  will  assist  CDC  in 
developing  strategies  to  maintain  and 
improve  performance  in  these  aspects  of 
PCR  testing.  The  laboratory  survey  will 


provide  CDC  with  necessary 
information  on  laboratory 
characteristics  including  the  types  of 
specimens  collected  and  the  testing 
methods  employed. 

Respondents:  Businesses  or  other  for- 
profit; 
Number  of  Respondents:  60; 
Number  of  Responses  per  Respondent: 

1; 
Average  Burden  per  Response:  .25  hour; 
Estimated  Annual  Burden:  15  hours. 

2.  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Annual 
Performance  Report — (Reinstatement, 
formerly  0980-0234)— Recipients  of 
formula  grants  to  provide  protection  and 
advocacy  services  to  individuals  with 
mental  illness  are  required  by  law  to 
report  annually  on  their  activities  and 
accomplishments,  including  the  number 
and  types  of  persons  served,  the  types 
of  facilities  covered,  and  the  manner  in 
which  the  activities  are  imdertaken.  The 
Advisory  Council  is  required  to  submit 
a  description  of  its  activities  and  an 
assessment  of  the  operations  of  the 
System.  Respondents:  State  or  local 
governments.  Non-profit  institutions. 


Title                   I 

KKimber  of  re- 
spofxJents 

h<kjmber  of  re- 
sponses per  re- 
spondent 

Average  txjKten 

per  response 

(hours) 

Progfam  Performance  Report  .._ :._ _ 

Advisory  Council  Report  .„ 

56 
56 

1 
1 

35 

10 

Estimated  Total  Annual  Burden— 2,520  hours. 


3.  Mandatory  GuideUnes  for  Federal 
Workplace  Drug  Testing — New — 9999- 
0023  and  0930-0158  (Revision)— EO 
12564  certified  the  need  for  and 
implementation  of  a  drug  testing 
program  for  employees  of  Executive 
Agencies  to  assure  a  drug-free  Federal 
workplace.  These  guidelines  promulgate 
standards  for  the  certification  of 
laboratories  to  conduct  urine  drug 
testing  and  establish  scientific  and 
technical  guidehnes  for  drug  testing 
programs  to  assure  compliance  with  the 
intent  of  the  EO.  Included  are  the  Drug 
Testing  Custody  and  Control  Form,  the 


National  Laboratory  Certification 
Program  Application  Form,  the  National 
Laboratory  Certification  Program 
Application  Inspection  Report,  and 
associated  recordkeeping  requirements. 
This  revision  expands  coverage  to 
include  use  of  the  Drug  Testing  Custody 
and  Control  Form  with  employees  of  the 
Department  of  Transportation's 
regulated  commercial  transportation 
industries.  (Note:  The  Substance  Abuse 
and  Mental  Health  5>er\-ices 
Administration  (SAMHSA)  is 
rrspousible  for  administrative 
manegement  of  this  multi-agency 


activity.  The  Office  of  Management  and 
Budget  (OMB)  has,  therefore,  also 
approved  these  materials  under  control 
number  0030-0158  and  assigned  a  1- 
hour  burden  to  that  SAMHSA  control 
number  to  facilitate  OMBs  management 
of  the  activity.  Accordingly,  a  duplicate 
submission  for  the  same  revision  has 
been  made  to  OMB,  with  a  1-hour 
burden,  for  0930-0153).  Respondents: 
Individuals  or  households;  Businesses 
or  other  for-profit.  Federal  agencies  or 
employees,  Small  businesses  or 
organizations. 


Title  1 

Individuals  

Laboratory  Certification  and  Maintenance  . 

Latxwatory  Recordkeeping 

Estimated  Total  Annual  Burden— 2,C23,428  hours. 


Numtjer  of  re- 
spondents 


7.484,000 

176 

76 


Number  of  re- 
sponses per  re- 
sporwert 


1 

7,006 

1 


Average  txjrden 

per  response 

(hours) 


0.267 

5.028 

250 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address: 

Shannah  Koss,  Human  Resources  and 

Housing  Branch.  New  Executive  Office 
Building,  room  3002,  Washington.  DC 
20503. 
Dated;  March  29, 1994. 

lames  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

Health  Planning  and  Evaluation. 

[FR  Doc.  94-7826  Filed  3-31-94,  845  am] 

BILUNG  CODE  41S0-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

RIN  0905-ZA32 

Community  Support  Program:  Mental 
Health  Systems  Improvement 
Demonstration  Grants  for  Consumer 
and  Family  Networks 

agency:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  availability  of  funds 
and  request  for  applications. 

SUMMARY:  The  Center  for  Mental  Health 
Ser\ices  (CMHS)  announces  the 
availability  of  demonstration  grants  to 
State  mental  health  authorities  to  foster 
the  development  of  consumer  and 
family  networks.  The  purpose  is  to 
enhance  the  involvement  of  consumers 
and  family  members  in  the  pohcies, 
programs,  and  quality  assurance 
activities  related  to  State  mental  health 
plans  and  the  mental  health 
components  of  health  care  reform 
These  grants  are  offered  through  the 
Community  Support  Program  (CSP) 
Section,  Adult  Serious  Mental  Illness 
Branch,  Division  of  Demonstration 
Programs,  CMHS. 

This  notice  consists  of  three  parts; 

Part  /covers  information  on  the 
legislative  authority  and  the  applicable 
regulations  and  policies  related  to  the 
Community  Support  Program:  Mental 
Health  Systems  Improvement 
Demonstration  Grants  for  Consumer  and 
Family  Networks. 

Part  II  describes  the  programmatic 
goals  and  project  requirements  and 
activities  and  discusses  eligibility, 
availability  of  funds,  period  of  support 
and  the  receipt  date  for  applications. 

Part  III  describes  special  requirements 
of  the  program,  the  application  process, 
the  review  and  award  criteria  and  lists 
contacts  for  additional  information. 


Part  I — Legislative  Authority  and  Other 
Applicable  Regulations  and  Policies 

— Grants  awarded  under  this  RFA  are 
authorized  under  section  520A  of  the 
Public  Health  Service  Act  [42  U.S.C. 
290bb-32]. 

— Federal  regulations  at  Title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of 
grants,  are  applicable  to  these  awards. 

— Grants  must  be  administered  in 
accordance  with  the  PHS  Grants 
Policy  Statement  (Rev.  April  1,  1994). 

— The  Catalog  of  Federal  Dome.stic 
Assistance  (CFD.^)  number  for  this 
program  is  93.125. 

— Interim  and  final  progress  reports  and 
financial  status  reports  will  be 
required  and  specified  to  awardees  in 
accordance  with  PHS  Grants  Policy 
requirements. 

—The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,"  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  Mental 
Health  Systems  Improvement 
Demonstration  Grants  for  Consumer 
and  Fam.ily  Networks,  is  related  to 
priority  6,  Mental  Health  Disorders. 
Specific  subsections  include;  6.4,  "to 
reduce  the  prevalence  of  mental 
disorders  among  adults  living  in  the 
community  to  less  than  10.7  percent;" 
G.6.  "to  increase  to  at  lea.st  30  percent 
the  proportion  of  people  aged  18  and 
older  with  severe,  persistent  mental 
di.sorders  who  use  community 
support  programs;"  and  6.7,  "to 
incn>ase  to  at  least  45  percent  the 
proportion  of  people  with  major 
depressive  disorders  who  obtain 
treatment." 

Part  II — Programmatic  Goals  and 
Project  Requirements  and  Activities, 
Eligibility  and  Application  Receipt  Date 

Program  Goals:  The  goals  for  this 
round  of  CSP  demonstration  grants  arc 
to  implement  and  evaluate  strategies  to; 
— Empower  consumer  and  family 
networks  and  strengthen  their  abilitv 
to  participate  in  State  and  local 
mental  health  ser\'ice  planning  and 
health  care  reform  policy  activities 
related  to  improving  community- 
based  serv  ices  for  the  target 
population;  and 
— Foster  the  financial  self-sufficiency  of 
consumer  and  family  organizations 


'  Polential  applicants  may  obtain  a  copy  of 
He,i:thy  People  2000  (Full  Report:  Stock  No.  017- 
001-00474-0;  or  Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the  Superintendent  of 
Documents.  Government  Printing  Office. 
Washington.  DC.  20402-<)325  (Telephone:  202- 
783-32381 


(transition  from  Federed  CSP  grant 
funding  to  other  public  and  private 
resources)  over  the  term  of  the  Federal 

grant. 

The  goals  of  this  program  address  the 
HHS  Secretary's  themes  of:  fostering 
independence  through  empowering  of 
the  people  served;  preventing  future 
problems;  and  improving  services  to 
customers  through  modem  management 
approaches. 

Target  Population:  The  target 
population  for  CSP  grants  includes 
individuals  18  years  and  older  with 
severe  mental  illnesses  (including,  but 
not  limited  to,  schizophrenia, 
schizoaffective  disorders,  mood 
disorders,  and  severe  personality 
disorders)  that  substantially  interfere 
with  their  ability  to  carr>'  out  such 
primary  aspects  of  daily  living  as  self- 
care,  household  management, 
interpersonal  relationships,  and  work  or 
school. 

Project  Requirements 

— States  applying  must  actively  involve 
representatives  from  the  major  State 
consumer  and  family  organizations 
concerned  with  system  reform  in 
conceptualizing  the  approach, 
de\Teloping  the  application,  and 
implementing  the  project. 
— The  project  must  specify  project  goals 
and  clear,  measurable  objectives  that 
relate  to  the  two  program  goals  of  this 
RFA. 
— It  is  expected  that  States  will  propose 
activities  to  support  both  consumer 
and  fam.ily  networking  efforts.  A  State 
proposing  to  use  grant  funds  to 
support  activities  for  only  families  or 
only  consumers  must  submit  adequate 
justification  for  the  proposal. 
— States  applying  must  include  an 
evaluation  plan  for  monitoring  project 
progress,  refining  strategies,  and 
measuring  attainment  of  project 
objectives. 

Project  Activities:  Proposed  project 
activities  to  be  implemented  and 
evaluated  must  relate  directly  to  the 
goals  of  this  RFA.  Suggested  activities 
include,  but  are  not  limited  to:  (1) 
Supporting  consumer  and  fam.ily 
networks;  (2)  providing  training  and 
educational  opportunities  for  consumers 
and  family  members;  (3)  reaching  out  to 
members  of  racial/ethnic  minority 
population  groups  to  increase  their 
participation;  (4)  using  computer 
technology  to  build  networks  and  link 
consumer  and  family  member 
participants;  (5)  arranging  for  needed 
supports  such  as  travel  to  key  meetings; 
and  (6)  implementing  procedures  and 
policies  to  assure  input  from  consumers 
and  families  into  planning  activities. 
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Eligibility  Requirements:  CMHS  is 
limiting  potential  applicants  for  projects 
under  this  announcement  to  State 
mental  health  authorities.  Multiple 
organizations  are  generally  involved  in 
implementing  these  initiatives;  thus, 
centralized  State  assistance  is  needed  to 
assure  appropriate  staff  and 
organizations  will  be  involved  and  that 
sufficient  resources  will  be  allocated  to 
the  project.  The  State  mental  health 
authorities  are  uniquely  qualified  to 
undertake  this  coordination  function. 
since  they  work  directly  with  the  major 
consumer  and  family  groups  and 
oversee  a  wide  range  of  mental  health 
service  providers. 

Because  it  is  anticipated  that  the 
activities  supported  through  these 
grants  will  continue  beyond  the  life  of 
the  Federal  grant  support,  it  is  probable 
that  the  main  source  of  continuation 
funding  will  come  from  State  mental 
health  authorities.  Previous  program 
experience  has  shown  that  when  States 
are  involved  in  implementing  and 
monitoring  the  projects,  they  are  more 
likely  to  provide  continuation  funding 
when  the  Federal  funding  period  ends. 

Because  of  funding  limitations,  it  has 
been  the  policy  of  CSF  to  support  only 
one  CSP  State  Mental  Health  Systems 
Improvement  Demonstration  Grant  in 
each  State  or  territory  for  each  round  of 
multi-year  grants.  Therefore,  only  States 
and  territories  that  do  not  have  a 
current,  active  CSP  Mental  Health 
Systems  Improvement  grant,  or  those 
that  have  an  active  CSP  grant  with  a 
project  period  that  ends  on  or  before 
August  31,  1994,  excluding  no-cost 
extensions,  are  eligible  to  apply  for 
these  grants.  Each  State  and  territory 
may  submit  only  one  application. 

Availability  of  Funds:  An  amount  of 
$3  million  will  be  available  for 
approximafr-lv  20  awards  under  this 
RFA  in  FY  1994.  Actual  funding  levels 
will  depend  upon  appropriated  funds. 
Pending  availability  of  funds  and 
program  priorities,  CMHS  anticipa'es 
providing  States  with  CSP  Mental 
Health  Systems  Improvement 
Demonstration  Grants  ending  in  1995 
the  opportunity  to  apply  for  grants  for 
consumer  and  family  networks  in  1995 
under  a  similar  RFA. 

Because  it  is  expected  that  projects 
will  work  towards  attaining  self- 
sufficiency  during  the  term  of  the 
project,  this  program  will  offer  declining 
support.  Applicants  may  request 
budgets  of  approximately  SlSO.OOO  for 
the  first  year  of  the  project.  Federal 
support  for  the  projects  vvill  decrease 
over  the  remaining  project  period  as 
follows:  the  budget  request  for  the 
second  year  should  be  no  more  than  75 
percent  of  the  first  year's  budget;  the 


budget  request  for  the  third  yearof  the 
project  should  be  no  more  than  50 
percent  of  the  first  year's  budget;  the 
budget  request  for  the  fourth  and  final 
yeai  of  the  project  should  be  no  more 
than  25  percent  of  the  first's  year's 
bucket. 

Period  of  Support.  Support  may  be 
requested  for  a  period  of  up  to  four  (4) 
years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  evidence  of  progress 
achieved. 

Application  Receipt  and  Review 
Schedule:  The  schedule  for  receipt  and 
review  of  applications  under  this 
announcement  is: 


Receipt 
.  date 

IRG 
review 

Council 
review 

Stan  date 

June  10, 
1994. 

July  1994 

Septerrv 
t>er 
1994. 

Septem- 
ber 

1994. 

Ccnsrquences  of  Late  Submission: 
Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant 
without  review.  The  DRG  system 
requires  that  applications  must  be 
received  by  the  published  application 
receipt  daU'..  However,  an  application 
received  after  the  deadline  may  be 
acceptable  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
the  proof  of-mailing  date  is  not  later 
than  one  week  prior  to  the  deadline 
date.  Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing.  If 
the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  the  foUowmg 
Monday;  if  the  date  falls  on  a  national 
holiday,  it  will  be  extended  to  the 
following  work  day. 

Part  III — Special  Requirements, 
Review/Award  Criteria  and  Contacts 
for  Additional  Information 

Coordmaticn  with  Othtr Federc.'/.Von- 
Federa!  Pr^oraws:  Applicants  seeking 
support  uiKior  this  annouiiccment  are 
encouraged  to  Luoruinal;'  with  ether 
programs.  Program  coordination  and 
integration  help  to  better  serve  the 
multiple  needs  of  the  client  population, 
to  m.iximize  the  impact  of  available 
resoi^T.es,  and  to  eliminate  duplication 
of  services.  Applicants  should  identify 
the  coordinating  organizations  by  name 
and  address  and  describe  the  process  to 
be  used  for  coordi.iating  efforts.  Letters 
of  commitment  specifying  the  kind  and 
level  of  support  from  organizations 
(both  Federal  and  non-Federal)  which 
have  agreed  to  work  with  the  applicant 
should  be  appended  to  an  application. 
A  listing  of  Federal  programs  with 
which  applicants  may  find  coordination 


productive  is  included  in  the 
application  kit. 

Intergovernmental  Review  (E.O. 
12372):  Applications  submitted  in 
response  to  this  announcement  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  HHS 
regulations  at  45  CFR  part  100. 
Executive  Order  12372  sets  up  a  system 
for  State  and  local  government  review  of 
and  comment  on  applications  for 
Federal  financial  assistance.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  the 
State's  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instruction  on  the  State 
applicable  procedures.  A  current  SPOC 
listing  is  included  in  the  application  kit. 
The  SPOC  should  send  any  State 
process  "recommendations  to  the 
following  address:  Barbara  J.  Silver, 
Ph.D.,  Acting  Director,  Office  of 
Evaluation,  Extramural  Policy  &  Review, 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  room  18C-07,  Rockville, 
Maryland  20857,  ATTN:  SPOC. 

The  due  date  for  State  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  CMHS  does 
not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Public  Health  System  Reporting 
Requirements:  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Evaluation:  The  applicant  must 
include  in  the  application  an  evaluation 
design  to  document  the  results  of  the 
project  in  terms  of  achievement  of  the 
stated  program  goals  (empowering  and 
strengthening  consumer  and  family 
networks  and  fostering  their  financial 
selfsufHciency)  and  specific  objectives 
of  the  project.  The  evaluation  will  be 
used  for  monitoring  progress,  refining 
strategies,  and  measuring  success.  The 
evaluation  will  also  be  used  to 
document  the  experience  of  the  project 
such  that  it  will  add  to  the 
understanding  of  how  to  develop  and 
expand  consumer  and  family  networks 
and  involve  them  in  State  and  local 
mental  health  service  plarming  and 
health  care  reform  activities. 

Promoting  Ncn-use  of  Tobacco: 
Studies  have  clearly  established  that  the 
use  of  tobacco  products  increases 
mortality  and  morbidity,  not  only  for 
the  primary  users  of  these  products  but 
for  those  in  close  proximity  to  the  user. 
Statistics  published  by  the  National 
Cancer  Institute  indicate  that  cigarette 
smoking  and  chewing  of  tobacco  are 
responsible  for  as  many  as  1,500  deaths 
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per  day  in  the  United  States.  Recent 
studies  conducted  by  the  Environmental 
Protection  Agency  indicate  that 
prolonged  exposure  to  second-hand 
smoke  significantly  increases  the 
probability  of  developing  heart  and  lung 
disease.  Therefore,  the  Public  Health 
Service  (PHS)  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Application  Procedures:  All 
applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/92).  which  contains 
Standard  Form  424  (face  page).  The 
following  information  should  be  typed 
in  Item  10  on  the  face  page  of  the 
application  form:  Consumer  and  Family 
Networks;  No.  SM  94-03.  Grant 
application  kits  (including  form  PHS 
5161-1  with  Standard  Form  424. 
complete  application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  OMB  No. 
0937-0189)  may  be  obtained  from:  Ms. 
Carole  Edison,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane,  room  15- 
81.  Rockville.  Maryland  20857,  (301) 
443-4456. 

Applicants  must  submit:  (1)  An 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address:  Center  for  Mental 
Health  Services  Programs.  Division  of 
Research  Grants,  NIH,  Westwood 
Building,  room  240,  5333  Westbard 
Avenue,  Bethesda.  Maryland  20892*. 

*If  an  overnight  carrier  or  express  mail  is 
used,  the  Zip  Code  is  20816. 

Re\iew  Process:  Applications 
submitted  in  response  to  this  RFA  will 
be  reviewed  for  technical  merit  in 
accordance  with  estabUshed  PHS/ 
SAMHSA  peer  review  procedures  for 
grants. 

Review  Criteria:  The  points  noted  in 
the  parentheses  for  each  criterion 
indicate  the  maximum  number  of  points 
the  reviewers  may  assign  to  that 
criterion.  These  points  will  be  used  to 
calculate  a  raw  score  for  each 
application.  The  raw  score  will  be 
converted  to  the  official  priority  score. 

Technical  Merit 

1 .  Significance  of  the  Project  (30  points) 

•  Potential  significance  of  the 
proposed  project. 

•  Appropriateness  of  the  proposed 
project  to  the  goals  of  the 
announcement. 


•  Degree  of  consumer  and  family 
participation  in  project  development 
and  proposed  implementation. 

2.  Adequacy  and  Appropriateness  of 
Project  Plans  [30  points) 

•  Rationale  provided  to  show  that  the 
proposed  approach  is  likely  to  work. 

•  Adequacy-  and  feasibility  of  the 
overall  plan  of  action  for  the  entire 
project. 

•  Comprehensiveness  and  feasibility 
of  the  first  year  detailed  project 
implementation  plan. 

•  Adequacy  and  appropriateness  in 
terms  of  the  proposed  staffmg  and 
resources. 

•  Evidence  of  commitment  of  the 
State  to  provide  ongoing  financial 
support  for  the  project. 

3.  Adequacy  and  Appropriateness  of 
Evaluation  Plans  (20  points) 

•  Appropriateness  of  the  proposed 
evaluation  design,  including 
specification  of  goals  and  measurable 
objectives. 

•  Adequacy  of  the  proposed  plan  to 
implement  the  evaluation. 

•  Degree  of  commitment  of  the  State 
to  assuring  a  quality  evaluation  of  the 
proposed  project. 

4.  Appropriateness  of  Staffing,  Project 
Organization,  and  Resources  (20  points) 

•  Qualifications  and  experience  of  the 
project  director  and  other  key 
personnel. 

•  Adequacy  of  available  resources 
(e.g..  facilities,  equipment). 

•  Capability  and  experience  of  the 
applicant  organization  with  similar 
projects. 

•  Adequac>'  of  support  for  the  project 
from  other  relevant  organizations. 

•  Appropriateness  of  proposed 
budget  for  each  of  the  requested  years. 
(The  committee  may  recommend  either 
increases  or  decreases  in  the  budget 
based  on  their  review  of  the  application 
or  on  the  adequacy  of  the  budget 
justification.) 

Award  Decision  Criteria:  Applications 
recommended  for  approval  by  the  IRG 
and  the  appropriate  advisory  council 
v%'ill  be  considered  for  funding  on  the 
basis  of  overall  technical  merit  as 
determined  through  the  review  process. 
Other  award  criteria  will  include: 
— Availability  of  funds. 
— Need  for  support. 
— Rural  distribution  (15  percent  of 

appropriated  funds  will  be  made 

available  to  projects  in  rural  areas). 
— Geographical  distribution  throughout 

the  United  States. 

Administrative  Costs:  Section  520A(d) 
of  the  Pnblic  Health  Service  Act 
specifies  that  a  grant  may  not  be  made 


unless  the  applicant  agrees  that  not     ' 
more  than  10  percent  of  the  grant  will 
be  expended  for  administrative 
expenses.  This  is  separate  from  indirect 
costs  and  generally  includes  expenses 
such  as  accounting  and  other  grant 
administration  costs. 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
may  be  directed  to:  Ms.  Peggy  Clark.  Ms. 
Risa  Fox,  or  Mr.  Buddy  Ruiz,  Project 
Officers,  or  Ms.  Jacqueline  Parrish. 
Acting  CSP  Section  Chief:  Community 
Support  Program  Section,  Division  of 
Demonstration  Programs.  Center  for 
Mental  Health  5>ervices,  5500  Fishers 
Lane,  room  llC-22,  Rockville,  MD 
20857,(301)443-3653. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Ms.  Carole  Edison,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane,  room  15— 
81.  Rockville.  Maryland  20857,  (301) 
443-4456. 

Dated:  March  27.  1994. 
Richard  Kopanda, 

Acting  Executive  Officer.  SAMHSA. 

[FR  Doc.  94-7800  Filed  3-31-94;  8:45  am] 

BILLING  CODE  4162-20-P 


Center  for  Substance  Abuse 
Prevention;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisor)- 
Council  and  the  Substance  Abuse 
Prevention  Conference  Review 
Committee  for  May  1994. 

The  first  meeting  of  the  CSAP 
National  Advisor}-  Council  will  focus  on 
familiarizing  the  Council  members  with 
the  mission  of  the  Center,  their  duties  as 
new  members  of  the  Council,  and  the 
various  activities  and  programs  within 
CSAP  including  an  open  discussion  of 
administrative  matters,  announcements 
and  program  developments. 

The  Substance  Abuse  Prevention 
Conference  Review  Committee  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
public  as  determined  by  the  Acting 
Administrator.  SAMHSA,  in  accordance 
with  5  U.S.C  552b(cK6)  and  5  U.S.C 
app.  2  10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  &om:  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention. 
Rockwall  II  Building,  suite  630,  560U 
Fishers  Lane.  Rockville,  MD  20857 
(Telephone:  301-443-4783). 
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Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 
Committee  Name:  Center  for  Substance 

Abuse  Prevention  National  Advisory 

Council. 
Meeting  Date(s):  May  5-6,  1994. 
Place:  Holiday  Inn  Crowne  Plaza,  1750 

Rockville  Pike,  Rockville,  Maryland 

20852. 
Open.- May  5.  1994 — 9a.m.-5  p.m.,  May 

6,  1994 — 8:30  a.m.-4:30  p.m. 
Contact:  Yuth  Nimit,  Ph.D.,  Rockwall  H 

Building,  suite  630;  Telephone:  (301) 

443-4783. 
Committee  Name:  Substance  Abuse 

Prevention  Conference  Review 

Committee. 
Meeting  Date(s):  May  23-27, 1994. 
Place:  Residence  Inn — Bethesda,7335 

Wisconsin  Avenue,  Bethesda, 

Maivland  20814. 
Open.'May  23, 1994 — 8;30  a.m.-9:30 

a.m. 
Closed:  Otherwise. 
Contact:  Ferdinand  VV.  Hui,  Ph.D., 

Rockwall  II  Building,  suite  630; 

Telephone:  (301)  443-9912. 

Dated:  March  28,  1994. 
Peggy  W.  Cockrill, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Senices 

Administration. 

[FR  Doc.  94-7802  Filed  3-31-94:  8:45  am) 

BILLING  CODE  41S2-.20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-77] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutihzed,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-i300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411),  as  amended,  HUD  is 
publishing  this  notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutihzed  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  e.xcess  or  surplus  Federal 
property.  This  notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listi^d  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application,  hi  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  WTitten  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  the  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 


Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of  y 
this  Notice.  Included  in  the  request  fgr 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims.  CECPW-FP.  U.S.  Army  Center  for 
Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  355- 
3475;  (This  is  not  a  toll-free  number). 
Jacquie  M.  LaM-ing. 

Deputy  Assistant  Secretary  for  Economic 
Deveioprr.ent. 

m\£  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRA.M.  FEDERAL  REGISTER  REPORT 
FOR  04/01/94 

Suitable/Available  Properties 

Buildir.gs  (by  State) 
Airfborr.a 

Bldg.  8913.  Fort  Rucker 

7th  .Avenue 

Ft.  Rucker  Co:  Dale  AL  36362- 

Landboiding  Agency:  Army 

Prope.-Ty  Number:  219140025 

Status:  Unutilized 

Comment:  3100  sq.  ft..  1  story  wood,  most 
recent  use — chaplain's  conference  room. 
off-site  use  only. 

BIdg.  8914,  Fort  Rucker 

7th  Avenue 

Ft.  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number:  219140026 

Status:  Unutilized 

Comment:  2250  sq.  ft.  1  story  wood,  most 
recent  use — chaplain's  headquarters,  off- 
site  use  only. 

Bldgs  TO3202— TO3203.  TO3206— TO320a 

T03211,  T03213,  T03216 
Cowboy  &  Crusader  Street 
Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
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Property  Numbers:  219210001-219210008 

Status:  Unutilized 

Ccmment:  5310  sq.  ft.  each,  two  story  wood 

structure,  most  recent  use — barracks. 

presence  of  asbestos,  offsite  use  only. 
Bids  T03214,  Fort  Rucker 
Cowboy  &  Crusader  Streets 
Ft.  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  219230001 
Status:  Unutilized 
Comment:  3306  sq.  ft.,  1-stor)-  wood 

structure,  most  recent  use — storehouse. 

presence  of  asbestos,  off-site  use  only 
Bldg.  T03215,  Fort  Rucker 
Cowboy  &  Crusader  Streets 
Ft.  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  219230002 
Status:  Unutilized 
Comment:  3452  sq.  ft..  1 -story  wood 

structure,  most  recent  use — storehouse, 

presence  of  asbestos,  ofT-site  use  only. 
Bldgs.  3502,  3702-3704,  3707-3708,  3714. 

3717.3803 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Numbers:  219340181.  219340183- 

219340185.  219340188-219340192 
Status:  Unutilized 
Comment:  5310  sq.  ft.  ea..  2  story  wood 

frame,  needs  rehab,  presence  of  asbestos. 

most  recent  use — instruction  bldgs.,  off-site 

use  only. 

Bldg.  3507 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
'Landholding  Agency:  Army 
Property  Number  219340182 
Status:  Unutilized 
Comment:  2677  sq.  ft..  1  story  wood  frame, 

needs  rehab,  most  recent  use — instruction 

bldgs..  ofT-site  use  only. 
Bldgs.  3705-3706 

Ft.  Rucker  Co:  Dale  AL  36392-5138 
Landholding  Agency:  Army 
Property  Numbers:  219340186-219340187 
Status:  Unutilized 
Comment:  2975  sq.  ft.  ea.,  1  story  wood 

frame,  needs  rehab,  most  recent  use — 

general  purpose,  off-site  use  only. 
Bldg.  3822 

Ft.  Rucker  Co:  Dale  .\L  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340193 
Status:  Unutilized 
Comment:  2677  sq.  ft.,  1  stor>-  wood  frame. 

needs  rehab,  presence  of  asbestos,  most 

recent  use — admin/supply,  off-site  use 

only. 

Arizona 

Bldgs.  70117-70120 

Fort  liuachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Numbers:  219120306-219120309 

Status:  Elxcess 

Comment:  3434  sq.  ft.  each,  1  story  wood 
structures,  presence  of  asbestos,  most 
recent  use — general  instructional. 

Bldg.  70225— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219120310 

Status;  Excess 


Comment:  3813  sq.  ft..  1  story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purjHDse. 
Bldg.  83006— Fort  Huachuca 
Sierra  Vista  Co;  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number;  219120311 
Status  Excess 
Comment;  2062  sq  ft.,  1  storj-  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose. 

Bldg  83007— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number;  219120312 

Status;  Excess 

Comment:  2000  sq.  ft.,  2  stor)-  wood 
structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

Bldg.  83008 — Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number;  219120313 

Status:  Excess 

Comment:  2192  sq.  ft.,  2  story  wood 

structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

Bidg.  83015— Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219120314 

Status:  Excess 

Comment;  2325  sq.  ft.,  1  story  wood 

structure,  presence  of  asbestos,  most  recent 
use — adm.in.  gen.  purpose. 

Bldg.  81001 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Num.ber  219240720 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  81017,  Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip;  85635- 

Landholding  Agency;  Army 

Property  Number;  219240721 

Status:  Unutilized 

Comment:  2269  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classroom,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81020.  Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240722 

Status:  Unutilized 

Comment;  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  67204.  Fort  Huachuca 

Sierra  Vista  Co;  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240723 

Status:  Unutilized 

Conunent:  4332  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administration,  off-site  use  only. 

Bldg.  81010,  Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 

Lundholding  Agency:  Army 


Property  Number;  219240724 

Status:  Unutilized 

Comment:  1955  sq.  ft..  1  storj'  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81013,  Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number;  219240725 

Status:  Unutilized 

Comment;  1955  sq  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  81024 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip;  85635- 

Landholding  Agenc>':  Army 

Property  Number  219240726 

Status:  Unutilized 

Comment:  1265  sq.  ft  .  1  stor>-  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only 

Bldg.  81025 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240727 

Status:  Unutilized 

Comment;  1265  sq.  fl.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  66151 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency;  Army 

Property  Number:  219240728 

Status;  Unutilized 

Comment:  4194  sq.  ft  ,  2  story  wood  frame. 
p>ossible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  72219 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency;  Army 

Property  Number  219240729 

Status:  Unutilized 

Comment:  2730  sq  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  72220 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholdiiig  Agency:  Army 

Property  Number  219240730 

Status:  Unutilized 

Comment;  2879  sq  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  72221 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency;  Army 

Property  Number  219240731 

Status:  Unutilized 

Comment:  3736  sq.  ft.,  1  stor)  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 
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31dg  85007 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  35635- 

Landhoiding  Agency:  Army 

Property  Number.  219240732 

Stat'js:  Unutilized 

Ccrnment:  4385  sq.  ft.,  1  story  wood  framB, 
possible  asbestos,  most  rwent  use — 
barracks,  scheduled  to  become  vaont  in  6 
months,  off-site  use  only. 

Bldg.  67108 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Londholding  Agency:  Army 

Property  Number  219240733 

Status:  Unutilized 

Comment:  2403  sq.  ft  ,  1  story  wood  framf, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  ia 
6  months,  o.'"f-site  us<>  only. 

BJdg.  70226 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  8563V- 

Landholding  Agency:  Army 

Propfjrty  Number:  219240734 

Status:  Un.itiliz'jd 

Comment:  1868  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vac:.':nt  in 
6  months,  off-site  use  only. 

Bldg.  71116 

Fort  Hu&chuca 

Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 

Lacdholding  Agency:  Army 

Property  Num.ber  219240735 

Status:  Unutilised 

Comment;  3470  sq.  ft.,  1  story  wood  fr,ime, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacdnt  in 
6  months,  off-site  use  only. 

Bldg.  71215 

Fort  }]uachuca 

Sierra  Vista,  AZ,  Ccx.hise,  2;ip-  85635- 

Landholding  Agency:  Army 

Property  Number  219240736 

S'atus:  Unutilized 

Com;;-.c-nt:  4854  sq.  ft.,  1  story  wood  fr.ianti, 
fxjssible  asbestos,  most  recent  use — 
classrooms,- scheduled  to  become  vacant  ia 
6  months,  off-sito  use  only. 

Bldg  70110 

Fort  Huechucu 

Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 

LandhoUling  .\f.ency:  Army 

Propt-'ty  Njmhor:  2;024J7,>3 

Stat:;s.  Unutilizi'd 

Comm^.nt   2fi75  sq.  f •  .  1  s'l.ry  wof-d  L'ai-.ie, 
possil'le  asbeiios,  s',heduled  to  b«it.o:n« 
vac  iDt  in  6  months,  most  revcnt  u.^e — 
oiTires,  off-si!:  use  only. 

Bld^.  70111 

Fort  Huachuca 

Si>;m  Vista,  AZ,  C^x  hise.  Zip.  »56:!r^- 

Landholding  Agen.-y  ,\rmy 

Propi'.-Ty  NumbVr-  219240740 

St.itus,  I'nutilizMd 

Commir.t:  2800  sq.  ft.,  1  story  wrxxl  frdim», 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  ust; — 
offices,  off-sitr;  us6  only. 

Bldg.  70113 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 

Landholding  Agency:  Army 

Property  Number:  219240741 


Status:  Unutilized 

Comment:  2800  sq.  ft..  1  story  wood  t^mc, 
possible  asbestos,  scheduled  to  become 
vtcar.t  in  6  months,  most  reri-nt  use — 
offices,  c!T  site  use  only. 

Hifjfi.  70114 

Fort  Huachuca 

Sierra  Vista.  .^Z.  Cochise,  Zip:  85635- 

Landfioiding  Agency:  Army 

Property  Number  219240742 

SiatVis:  Unutilized 

CoiBrnei.t:  2544  sq.  ft.,  1  story  wood  fram»J, 
pcssibL;  asbestos,  scheduled  to  becom« 
vacant  iu  6  months,  most  recent  use — 
of-rit  es,  olf-site  use  onlv. 

Bldg.  70115 

Fori  Huir.hud 

Sieira  Vista.  AZ,  Cochise,  Zip:  85635- 

Laiidhuldl.ng  .A;'enry'  Armv 

l*Topertv  Number  2 192-»074  3 

Status:  Ur.uriMze.! 

Conament:  2544  s<\.  ft..  1  story  wood  frdme, 
possible  iisbestcs,  scheoijled  to  become 
vacant  in  5  monhs,  most  rt-o  .it  use— 
cinces.  off-site  uie  onlv. 

Bldg.  70123 

Fort  Huachuca 

Sien-a  Vista.  AZ,  Cochise,  Zip:  85635- 

Lmtiholding  .^geno/;  Army 

Property  Number:  219240744 

S'.ntus:  Umjtilized 

CoTnm.ent;  3298  sq   .ft  .  1  slon,'  wood  frame, 
possible  asbestos,  si  heduled  to  become 
vacant  la  6  months,  most  ret>»nt  use — 
ofiu  es.  off-s'te  use  or.lv. 

Bldg.  70124 

Fort  Hjachuoa 

Sk-rra  Vi.<;ta,  AZ,  Ccm  hise.  Zip:  85035- 

Lantlholding  Agency:  Army 

Property  N-u.-nber:  219240745 

St.itus:  Unutilized 

Comment:  3298  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  s».hedu!cd  to  become 
vacant  in  6  .months,  most  rr-ctnt  usa — 
offices,  off-site  u>g  only. 

Bldg  70126 

Fcrt  Huachuca 

Sierra  Vista,  AZ,  Cixliii^,  Zip  8.56'i>- 

Lantihold.r.g  Aeenc-y:  .^rmy 

Property  Number  210240746 

Status.  Uuut.iizf-d 

Ccrsment:  3,",43  sq.  ft.,  1  story  wood  !ramn, 
^>cssible  B',b<'stos,  st  hedu;fd  to  bt'ccme 
vat  ant  in  6  mcnths,  most  rectm  u.'.e- — 
oEi(  PS,  o:"f-s:tt'  use  riily. 

BMg.  70210 

Fo!-t  HuRchu'^a 

f-iiffa  Visia.  AZ,  Co*  hiM),  Z:p.  8if>."5~ 

Lv!:jdr.o!('ir,g  Ag".nry:  A: 

Prr.p'..rty  Nursibcr;  21 

Sti.tiis:  L'nut;l>i.-d 

Ccrnment:  3J5a  sq.  ff.,  1  stnry  wood  f.-amc, 
possible  .i^b"i.;."s.  jch  "dulpd  to  become 
vai.urit  in  6  .T:'i:!t.*i9,  most  re;  '?3t  use — 
oSncps,  off  sity  ui?e  only. 

Bldg.  70211 

Fort  Hu.K.h:!*;! 

Si'-rra  V;sta.  AZ.  Cot  hise.  Zip:  8563.5- 

Uinciholdiiig  Agpnry:  Army 

Property  N'imber  21924074S 

St.'uus.  Unut-.lijed 

Coimrif-nt:  2966  sq  ft.,  1  ^tory  wood  franw, 
possible  asbi'stor..  s<heduled  So  become 
vatani  in  6  months,  mo^  retent  us 
o§"ices,  off-s.t."  use  onlv. 


.•\nny 
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Bldg.  70221 

Fort  }iuachuca 

Sierra  Vista,  AZ,  Co<::hise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240749 

Status.  Unutilized 

Comirjent:  2526  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  ur-e  only. 

Bldg.  70222 

Fort  Huachuca 

Sierra  Vista.  AZ.  QTchise,  Zip:  85635- 

Landholding  Agency:  Army 

ProfHj.-ty  Number  2192407,50 

Status  Unutilized 

Co:nment:  1627  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
cffires.  off-site  use  only. 

Bi.ig.  71214 

Fort  Huairhuca 

S'vm  Vista.  AZ.  Cochise.  Zip:  85635- 

Lnndholding  Agency:  Army 

Pi-o-,>prty  Number:  2! 9240751 

Status  Unutilizt^ 

rxim:rient;  3779  sq.  ft.,  1  story  wood  frajTje, 
possible  asbestos,  scheduled  to  become 
vacant  ia  6  months,  most  recent  use — 
offii  es.  off-site  use  only. 

Bldg,  82013 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cof.hise,  Zip:  85635- 

L.mdholding  Agency:  Army 

Propeny  Number:  219240752 

Status:  Unutilized 

Comment;  2193  sq.  ft.,  1  story  wood  frame. 
possible  asbestos,  scheduled  to  become 
vat<i;i;  ia  6  months,  most  .-Tecent  use — 
offices,  off-sitp  use  only. 

Bidg.  90327 

Fort  f?uachura 

Si.-rra  Vista,  AZ.  Co<,his3.  Zip:  35635 

Lar.dholding  Agency:  Army 

P-operty  Number  219240753 

Status.  Unutilized 

CcmniL'r.t.  279  sq.  ft.,  1  sto.'-v  wood  frame, 
fwssiblt)  asbestos,  scheduled  to  become 
v.i.-ant  la  6  months,  most  recent  use — 
oini.es,  oft  si?3  use  only. 

Bldg.  71213 

Fo:t  Huachuca 

Si-  r-a  Vista,  AZ,  Cochise,  Zip:  85635- 

LinHhoidi.ng  Agvncy:  Army 

Prrpj-.-ty  Number:  2192-;C754 

St.itus:  Unutilized 

(> -r.raent:  3779  sq.  ft.,  1  story  wood  franje, 
pc  sihle  asbestos,  scheduled  to  become 
vrtCjiit  iu  G  months,  mcst  recent  use — 
5tcrt;housH,  cffsito  use  oaly. 

Bds-  82007 

Fr.n  fi-.j.ichufa 

Sifjrri  Vista.  AJL.  Cochise.  Zip;  8563S- 

Landhuidmg  Agonc}':  .■*.iTny 

Property  Number  219240755 

StiJus:  Unutili.'.^d 

Coirmt-n!,  4336  sq.  ft.,  2  story  wood  frame, 
pos.sibie  asbestos,  scheduled  to  become 
vdLjnt  In  6  months,  most  recent  use — 
'torehou.se.  of?-site  use  only. 


Bli 
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Fcrt  Huathuca 

Siprra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agenc-y:  Army 
Projierty  Number  219240756    ' 
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Status:  Unutilized 

Comment:  2444  sq.  ft.,  2  story  vvood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  70216,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  2'l93102'87 
Status:  Excess 
Comment:  3725  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  70215,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310288 
Status;  Excess 
Comment:  3706  sq.  ft..  1-ston-  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  70214,  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency:  Army 
Property  Number:  219310289 
Status:  Excess 
Comment:  3142  sq.  ft.,  1 -.story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin.,  off-site  use  only. 
R'idg  70212.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Num.ber:  219310290 
Status:  Excess 
Comment:  3534  sq.  ft.,  1-sfory  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  70220.  Fort  Huachuca 
Sierra  Vista,  AZ.  (Ixjchise.  Zip:  85635- 
l.andholding  Agency;  Army 
Property  Number:  219310291 
Status:  Excess 
Comment:  1249  sq.  ft..  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  70218.  Fort  Huachuca 
Sierra  Vista,  AZ.  Cochise,  Zip:  65635- 
Landholding  Agency:  Army 
Property  Number:  219310292 
Status;  Excess 
Comment:  3475  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

classroom,  off-site  use  only. 
Bldg.  70217.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip;  85635- 
Landholding  Agency;  Army 
Property  Number:  219310293 
Status:  Excess 
Com.mcnt:  304  sq.  ft.,  1 -story  concrete  block, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  80010.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Lar.dholding  Agency:  Army 
Property  Number:  219310294 
Status:  Excess 
Comment:  2318  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

admin. 
Bldg.  84103.  Fort  Huachuca 
Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310296 
Status:  Excess 


Comme.".!.  984  sq.  ft.,  1-story,  presence  of 
asbestos  and  lead  paint,  most  recent  use — 
admin. 

Bldg  67101.  Fort  Huachuca 

Sie.Ta  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219310297 

Status:  Excess 

Comment:  2216  sq.  ft.,  1-story  wood, 

presence  of  asbestos  and  lead  paint,  most 

recent  use — classroom. 
Bidg.  30012,  Fort  Huachuca 
Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310298 
Status  Excess 
Comment:  237  sq.  ft.,  1 -story  block,  most 

recent  use — storage 
Bldg.  903JH.  !"ort  Huachuca 
Sierra  Vista.  AZ,  Cochise,  Zip;  85635- 
I.andholding  Agency;  Army 
Property  Number:  219310299 
Status.  Excess 
Comment:  144  sq.  ft.,  1-story  wood,  most 

recent  use — storage. 
Bldg.  S-120 
Yuma  Proving  Ground 
Yuma  Co;  Yuma/LaPaz  AZ  85365-9104 
Landholding  Agency;  Army 
Property  Number:  219320202 
Status;  Underutilized 
Comment;  6845  sq.  ft  ,  1  story  wood  fra:;ie. 

presence  of  asbestos,  most  recent  use — 

bowling  cener. 

Bldg.  67221 

U.S.  Army  Intelligence  Center 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635 

Landholding  Agency:  Army 

Property  Number:  219330235 

Status:  Unutilized 

Com.men;;  1068  sq.  ft.,  1  story  wood. 

presence  of  asbestos,  most  recent  use — 

ofiice.  off-site  use  only. 
Bldg  83102 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635 
Landholding  Agency:  Army 
Property  Number:  219330236 
Status;  Unutilized 
Comment:  984  sq.  ft.,  1  story  wood,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only. 
Bldg.  84010 

U.S.  Anny  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co;  Cochise  AZ  85635 
Landholding  Agency;  Armv 
Property  Number  219330237 
Status:  Unutilized 
Comment:  2147  sq.  ft.,  1  story  wood, 

p.-^sence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 
Bldg.  82008 

U.S.  Army  Intelligence  Center 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635 
Landholding  Agency:  Army 
Property  Number:  219330238 
Status:  Unutilized 
Comment:  2193  sq.  ft..  2  story  wood, 

presence  of  asbestos,  most  recent  use — 

barracks,  off-site  use  only. 


Bldg.  S-1005 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 
Landholding  Agency;  Army 
Property  Number:  219340198 
Status:  Unutilized 

Comment:  176  sq.  ft..  1  stor\'.  cold  storage 
bldgs..  need  repairs,  off-site  use  only. 

Colorado 

Bldg.  T-3449 

Fort  Carson 

Colorado  Springs.  CO.  El  Paso.  Zip:  80913- 

Landholding  Agency:  Army 

Property  Number:  219320205 

Status.  Unutilized 

Comment:  7528  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use — storage. 
Bidg.  T-6010 
Fort  Carson 

Colorado  Springs,  CO.  El  Paso,  Zip:  80913- 
Landholding  Agency:  Army 
Property  Number;  219320206 
Status;  Unutilized 
Comment:  2830  sq  ft.,  1  story  wood  frame, 

needs  rehab.  olT-site  removal  only,  most 

recent  use — storage 

Georgia 

Bldgs.  5390.  5392.  5391 

Fort  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency  ,\rmy 

Property  Numbers  219010137.  219010151- 

219010152 
Status:  Unutilized 
Comment:  2432  sq  ft.  ea;  rnnst  recent  use — 

dining  room,  needs  rehab. 
Bldg.  5362 

Fort  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Armv 
Property  Number:  219010147 
Status:  Unutilized 
Comment:  5559  sq  f t  ;  most  recent  use — 

service  club;  needs  rehab. 
Bldg.  4605 

Fort  Benning,  GA,  Muscogee.  Zip;  31905- 
Landholding  Agency;  Army 
Property  Number  219011493 
Status;  Unutilized 
Comment:  915  sq  ft  ,  building  in  poor 

condition,  ma)or  construction  needed  to  be 

made  habitable. 
Bldg.  4487 

Fort  Benning,  GA.  Muscogee,  Zip;  31905- 
Landholding  Agency:  Arm.y 
Property  Number:  219011681 
Status:  Unutilized 
Comment:  1868  sq.  ft.:  most  recent  use — 

telephone  exchange  bldg.;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  4319 

Fort  Benning,  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency;  Army 
Property  Number:  219011683 
Status;  Unutilized 
Comment;  2584  sq.  ft.;  most  recent  use — 

vehicle  maintenance  shop:  needs 

substantial  rehabilitation:  1  floor. 
Bldg.  3400 

Fort  Benning.  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011694 
Status:  Unutilized 
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Comment:  2570  sq.  ft.;  most  recent  use — fire 

station:  needs  substantial  rehabilitation;  1 

floor. 
Bldg.  2285 

Fort  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011704 
Status:  Unutilized 
Comment:  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor, 
nidg.  4092 

Fort  Benning,  GA,  Muscogee,  Zip;  31905 
Landholding  Agency:  Army 
Property  Number:  219011709 
Status:  Unutilized 
Comment:  3  'H  sq.  ft.;  most  recent  use- — 

inflamahle  materials  storage;  needs 

substantia!  rctiabiiitation;  1  floor. 
Bldg.  4039 

Fort  Benning.  GA,  Muscogee.  Zip:  31905 
Landholding  Agency:  Army 
Property  Number;  219011710 
Status:  Unutilized 
Comment:  176  sq.  ft.;  most  recent  use — gas 

station;  needs  substantial  rehabilitation; 

1   floor. 

Bldgs.  1235,  1236 

Fort  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Numbers:  219014887-219014388 

Status:  Unutilized 

Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

storehouse. 

Bldg.  1251 

Fort  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number:  219014889 

Status:  Unutilized 

Comment:  18385  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — Arms  Repair 

Shop. 

Bldg.  2591 

Fort  Benning  Co:  .Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number:  219014906 

Status:  Unutilized 

Comment:  1»-G3  sq.  ft.;  1  story  building; 

needs  rehab;  most  ri'rt'nt  u<ip — Cn^neral 

s'orehou!;e. 
Bldg.  4491 

Fort  Benning  Co:  Muscopee  GA  319t;5 
Landholding  Agency:  Army 
Property  Number:  219014916 
Status:  Unutilized 
Comment:  18240  .sq.  ft.;  1  story  building; 

needs  rehab:  most  recent  use — Vehicle 

maintenant  e  shop. 
Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905 
Landholding  .'gency:  Army 
Property  Number  219014919 
Statu.s:  Unutilized 
Comment:  5069  sq.  ft;  1  ?tory  building; 

needs  rehab:  most  recent  use — Training 

Building. 

Bldg.  4649 

Fort  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Numoer:  219014022 

Status:  Unutilized 

Comment:  2250  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  i 

Headquarters  Building. 


Bids.  1234 

Fort  Benning 

Ft.  Benning  Co:  Muscogye  GA  31905 

Landholding  Agency:  Army 

Property  Number  219120254 

Status:  Unutilized 

Comment:  16148  sj:).  (l..  2  story,  most  recent 

use — officer's  cluh,  needs  ri-hab 
Bldji  2150 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31305 
Landholding  .^gency:  Army 
ProiJerty  Number  219120253 
Status:  Unutilized 
Coninient:  3909  sq.  ft.,  1  story,  ne^-ds  ruhab, 

most  recent  use — gt>nf'ra!  inst.  bldg. 
Bldg,  2409 
Fort  Benning 

Ft.  Benning  Co:  Mupcoxve  GA  31  ^'1)5 
Landholdmg  Agency:  Aix.iv 
Property  Number  219120263 
.Status:  Unutilized 
Coiiur.ent:  9348  sq.  ft..  1  story,  needs  rehab, 

nicst  recent  use — g'miTal  purpo.se 

warehouse. 
Bldg.  2548 
Fort  Benning 

Ft.  Benning  Co:  Muscogi.-o  GA  31905 
Landholding  Agency:  Army 
Property  Number  219120264 
Status:  Unutilized 
Comment:  2337  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use— clinic  w/o  beds. 
Bldg.  2590 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number  219120265 
Status:  Unutilized 
Comment:  3132  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — vehicle  maintenance 

shop. 
Bldg,  3628 
Fort  Benning 

Ft.  Benning  Co:  Muscog'fe  GA  31 W5 
l.andholding  Agency:  Army 
Properly  Number  219120268 
Status:  Unutilized 
Comment:  R2d  sq.  ft,  1  story,  needs  rehab, 

most  recent  use — general  storehouse. 
EldsS.  3086,  3089.  3092.  2601 
Ft.  Bi-nning,  GA,  Muscogee.  Zip:  31905 
Lindhoiding  Agency:  Army 
Property  Numbers:  2192206,-j8-21  5320630, 

219220784 
Status:  Unutilized 
Comment:  47  20  sq.  ft.  ea..  2  story,  most 

recent  use — barracks,  needs  maior  rehab, 

off-site  removal  only. 

Bidg,  1252.  Fort  Benning 

Ft.  Benning,  G,^,  Muscog.;>e,  Zip:  31305 

1-ii.Tdholding  Agtmcy.  .^rmy 

Property  Number  219220694 

Status:  L'nutilized 

Corrjnent:  583  sq.  ft.,  1  story,  mos!  recent 
use — storehouse,  needs  m.TJor  rehab,  off- 
site  removal  only. 

Bidg.  1678,  Fort  Benning 

Ft.  Benning,  GA,  Muscogee.  Zip:  31905 

LandJiolding  Agency:  Army 

Property  Number  219220697 

Statjs:  L^nutilized 

Comment:  9342  sq.  ft.;  1  story;  roost  recent 
use — storehouse;  need.s  major  rehab,  off- 
site  removal  only. 


Bldg.  1733,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220698 

Status:  Unutilized 

Comment:  9375  sq.  ft.,  1  story,  most  recent 
usf — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083,  Fort  Benning 

1-t.  Bennino  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220699 

Status:  Unutilized 

Cf  mment:  1372  sq.  ft.,  1  story,  most  recent 
usl> — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg,  3856,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220703 

Status-  Unutilized 

rx.)mmenf:  4111  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4381,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220707 

Status:  Unutilized 

Comment:  2-i49  sq.  ft.,  1  story,  most  receot 
use — store.Souse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg  4963,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  G.A  31905 

Landholding  Agency:  Army 

Property  Nhimber  219220710 

Status:  Unutilized 

Comment;  6077  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  repair,  ofT-site 
removal  only. 

Bldg.  2396,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220712 

Status:  Unutilized 

Comment:  9736  sq.  ft..  1  story,  most  recent 

use — dinmg  facility,  needs  major  rehab, 

off-site  removal  only. 

Bldgs.  3085,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220715 

Status:  Unutilized 

Ctimmnnt:  2253  sq.  ft..  1  story,  roost  recent 

use — dining  facility,  needs  major  rehab, 

off-Site  removal  only. 
Bidg.  2537,  Fort  Benning 
Ft.  Ber.r.irg  (xy.  Muscogee  G/\  31905 
Landholding  Agency:  Army 
Property  Number  219220726 
.Status:  Llnutilized 
Comment:  820  sq.  ft.,  1  story,  most  recent 

use — storage,  needs  major  rehab,  ofT-slte 

removal  only. 

Bldgs.  4832,  4967,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220727-219220728 

Status:  Unutilized 

Comment:  6077  sq.  ft..  1  story,  most  recent 

use — storage,  needs  repair,  off-site  removal 

only. 

Bldgs.  1230, 1231  Fort  Benning 

Ft.  Benning,  GA.  Muscogee,  Zip:  31905 
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Landholding  Agency:  Army 

Property  Numbers:  219220729-219220730 

Status:  Unutilized 

Comment:  4386  sq.  ft.  ea.,  1  story,  roost 

recent  use — guneral  instruction  bldg., 

needs  major  rehab,  off-siti;  rvrmoval  only. 
Bldg.  5396  Fort  Benning 
Ft.  Benning,  GA.  Muscogi-e,  Zip:  31905 
Landholding  Agency:  Amy 
Property  Number:  219220734 
Status:  Unutilized 
Comment:  10944  sq.  ft.,  1  story,  most  nxcnt 

use — general  instruction  bWg..  n^'eds  major 

rehab,  off- si  In  removal  cnly. 
Bldg.  247,  Fort  Benr.ii'K 
F't.  Benning,  GA.  Muscogi;:,  Zip.  31905 
Landholding  Agency;  Army 
Property  Number  219220735 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  1  story,  most  recent 

use — offices,  nt-eds  niaicr  rehab,  off-site 

removal  only. 

Bldgs.  4977.  4978  Fort  Beiiiiing 

Ft.  Benning,  GA.  Muscogee,  Zip:  3190.S 

Landholding  Agency:  A.Tny 

Property  Numbers  219220736-219220737 

Status:  Unutilized 

Comment:  192  sq.  ft.  ca.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 

Bldg.  1240.  Fort  Benning 

Ft.  Benning.  GA.  Muscog^.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219220741 

Status:  Unutilized 

Comment:  1197  sq.  ft..  1  story,  most  rvc.ent 

use — recreation,  needs  major  rehab,  off-site 

removal  only. 

Bldg.  4944.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219220747 

Status:  Unutilized 

Comment:  6400  sq  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Armv 
Property  Number:  219220752 
Status:  Unutilized 
Comment:  3335  sq.  ft..  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 

Bldg.  4969,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219220753 

Status:  Unutilized 

Comment:  8416  sq.  ft..  1  story,  most  recent 

use — vehicle  mainlenam  e  shop.  ofT-site 

removal  only. 

Bldg.  1724,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219220754 

Status:  Unutilized 

Comment:  7873  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  m.ijor  rehab,  off- 
site  removal  only. 

Bldg.  1758.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219220755 


Status:  Unutilized 

Comment:  7817  sq.  ft..  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1680,  Fort  Benning 

Ft.  Benning.  G.\.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Prop<^rty  Number  219220756 

Status:  Unutilized 

Comment:  9:43  sq.  ft.,  1  story,  most  recent 
use — warehouse,  nwds  major  rehab,  off- 
sit'.'  removal  only 

Bldg  1682.  Fort  B.;n:;ing 

Ft.  Bonn:;:!',.  C.\.  Muscogee.  Zip:  31905- 

LandholJinp  Agency:  Anny 

Property  Nunibur-  :;102.:0757 

Status:  Unutilized 

a)mrner.t:  gj.SO  sq  ft..  1  story,  most  recent 
use — war.;l)ouse,  needs  major  rehab,  off- 
site  remov,il  only. 

Bldg.  3817.  Fort  yenning 

Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency.  Anny 

Property  Number;  219220758 

Status.  Unutilized 

Comment:  4000  sq  it.,  i  story,  most  recent 
uso— warehouse,  ne,fds  major  rehab,  off- 
site  removal  only. 

Bldgs.  4384.  4954,  49(>6  Fort  Benning 

Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219220762-219220764 

Status:  Unutilized 

Comment:  2(K)0  sq.  ft.  ea..  1  story,  most 
recent  use — headquarters  bldgs..  need 
repairs,  off-site  removal  only. 

Bldg.  4679,  Fort  Benning 

Ft.  Benning.  G.^.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219220767 

Status:  Unutilized 

Comment:  8657  sq.  ft.,  1  story,  most  recent 
use— supply  bldg.,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4883.  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219220768 

Status:  Unutilized 

Comment;  2600  sq  ft.,  1  story,  most  recent 

use— supply  bldg.,  need  repairs,  off-site 

removal  only. 

Bldg.  4965,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency;  Army 

Property  Number  219220769 

Status:  Unutilized 

Comment:  7713  sq.  ft.,  1  story,  most  recent 

use— supply  bldg..  need  repairs,  off-site 

removal  only. 

Bldg.  2513,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Array 

Property  Number  219220770 

Sta'us:  Unutilized 

Comment:  9483  sq.  ft.,  1  story,  most  r«cent 

use — training  centjRt.  needs  major  rehab, 

ofT-site  removal  only. 
Bldg.  2526.  Fort  Benning 
Ft  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219220771 
Status:  Unutilized 


Comment:  11855  sq.  ft..  1  story,  most  recent 

use— training  center,  needs  ma)or  rehab, 

off-site  nimoval  only. 
Bldg  2589,  Fort  Benning 
Ft.  Benning,  GA,  .Muscogee,  Zip;  31905- 
Landholding  Agency:  Array 
Property  Number  219220772 
Status;  Unutilized 
Comment:  146  sq.  ft.,  1  story,  most  recent 

use— training  bldg.,  needs  major  rehab,  off. 

site  removal  only. 
Bldg.  4976,  Fort  Benning 
Ft.  Benning,  G.^,  Muscogee.  Zip-  31905- 
Landholding  Agency:  Army 
Property  Number  219220778 
Status:  Unutilized 
Comment;  192  sq.  ft..  1  story,  most  rec-ent 

use — gas  st.'i!o:i,  need  repairs,  off-site 

removal  only 

Bldg.  4945.  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219220779 

Status:  Unutilized 

Comment:  220  sq  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehnb.  off- 
site  removal  only. 

Bldg  4979.  Fort  Benning 

Ft.  Benning.  G.\.  Muscogee,  Zip;  31905- 

Landholding  Agency:  Army 

Property  Number  219220780 

Status:  Unutilized 

Comment:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only. 

Bldg.  4627.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip;  31905- 

Landholding  Agency.  Army 

Property  Number  219220786 

Status:  Unutilized 

Comment;  1676  sq.  ft..  1  story,  most  recent 
use — sentry  station,  needs  major  rehab,  off- 
site  renMDval  only. 

Bldgs.  4114.4117-4118.4125-4126.4129- 
4130.  4137-4138.  4140  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219310407-219310416 

Status;  Unutilized 

Comment;  4425  sq.  ft.  ea..  2-story,  needs 
rehab,  most  recent  use — barracks,  off-site 
use  only. 

Bldgs.  4002,  4004,  4008—4010,  4012.  4015. 

4020.  4106,  4115-^116.  4127-4128.  4139. 

414»-4150  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip;  31905- 
Landholding  Agency:  Army 
Property  Numbers   219310417-219310432 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea.,  2-story,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only. 

Bldg.  4017.  Fort  Benning 

Ft.  Benning,  GA,  .Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219310435 

Status:  Unutilized 

Comment:  7700  sq.  ft.,  3-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldgs  4112.  4119.  4124.  4141.  4136.  4131 

Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
I^ndholding  Agency;  Army 
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Property  Numbers:  219310436-219310441 
Status:  Unutilized 

Comment:  1144  sq.  ft.  ea.,  1-story,  needs 
rehab,  most  recent  use — day  room,  off-site 
use  only. 
Bldg.  4108.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Aniiy 
Property  Number:  219310442 
Status:  Unutilized 

Comment:  1171  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use—day  room,  off-site  use 
only. 
Bldg.  1835,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numher:  219310443 
Status:  Unutilired 

Comment:  1712  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— day  room,  off-site  use 
only. 
Bldgs.  4C 13,  4007  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310444 
Status:  Unutilized 

Comment:  1884  sq.  ft.  ea..  1-story,  needs 
rehab,  most  recent  use — day  room,  off-site 
use  only. 
Bldg.  4107.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310446 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab. 
most  recent  use— day  room,  off-site  use 
only. 
Bldg.  3072,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Ariiiy 
Property  Number:  219310447 
Status:  Unutilized 

Comment:  479  sq.  ft..  1-story,  needs  rt-hab, 
most  recent  use — hdqtrs.  bldg.,  off-site  use 
only. 
Bldgs.  4001,  4103  Fort  Benning 
Ft.  Benning.  G.^,  Muscogee.  Zip:  31905- 
Landholding  .\gency:  Army 
Property  Numbers:  219310448-219310440 
Status:  Unutilized 

Comment:  1635  sq.  ft.  ea.,  l-stor\-,  needs 
rehab,  most  recent  use — hdqtrs  bldg,,  off- 
site  use  only. 
Bldg.  3004.  Fort  Bennirg 
Ft.  Benning,  GA.  Muscogee,  Zip;  31905- 
Landholding  Agency:  Army 
Property  Number:  219310450 
Status:  Unutilized 

Cximment:  2794  sq.  ft.,  1-story,  needs  rehab. 
most  recent  use — hdqtrs  bldg,,  off-site  use 
only. 
Bldgs.  4019.  4018.  3003,  3002  Fort  Denning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Prop)erty  Numbers:  219310451-219310454 
Status:  Unutilized 

Comment:  3270  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use — hdqtrs  bldg.,  off-site  use 
only. 
Bldg.  4109.  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310455 
Status:  Unutilized 


Coniment:  2253  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— dining  facility,  off-site 
use  only. 

Bldg.  4014,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Anr.y 

Property  Number  219310456 

Status:  Unutilized 

Comment:  2794  sq.  ft..  1-story,  needs  rehab, 
most  recent  use— dining  facility,  off-site 
use  only. 

Bldg.  4006,  Fort  Benning 

Ft.  Benning,  G.^.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219310457 

Status:  Unutilized 

Comment:  3023  sq.  ft.,  l-stor\-,  needs  rehab, 
most  recent  use— dining.fat  ili'y,  off-site 
use  only. 

Bldgs.  4135,  4123,  4111  Fort  Benning 

Ft.  Benning,  G.\,  Muscogee,  Zip:  31905- 

l.andholding  Agency:  Armv 

Property  Numbers:  219310458-219310460 

Status:  Unutilized 

Comment:  3755  sq  ft.  ea,,  l-story,  needs 
rghab,  most  recent  use — dining  facility,  off- 
site  use  only. 

Bldg  4023,  Fort  Benning 

Ft.  Pf  nning.  G.^,  Muscogee,  Zip:  31905- 

Laiulholding  .^gencv:  Army 

Property  Number:  219310461 

Status:  Unutilized 

Cotrmejit:  2269  sq,  ft.,  l-stor>'.  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bklt.  4024,  Fort  Denning 

Ft,  Benning.  G.^,  Muscogee.  Zip:  31905- 

Landholding  .Agency;  Army 

Property  Number:  219310462 

Status:  Unutilized 

Comment:  3281  sq   ft.,  1-story,  needs  reh.ib. 
most  rer.ent  use — maintenance  shop,  off- 
site  use  only 

Bldg  4040,  Fort  Benning 

Ft.  helming.  GA.  Muscogee,  Zip:  31905- 
Landholding  .Agency:  Arm.y 
Property  Number:  219310463 

Stalus:  Unutilized 

Coftiment:  1815  sq.  ft..  1-story,  needs  rehab, 
rr.ost  recent  use — admin.,  off-site  use  only. 

Bldg,  4020.  Fort  Benning 
I"t  jienning.  G.^.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310404 
Stalus:  Unutilized 

Comment:  2330  sq,  ft..  1-story,  needs  rehab, 
itiost  recent  use — admin.,  off-site  use  only. 

Bldg.  4067.  Fort  Benning 
Ft  Benning,  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Properly  Number:  219310465 
Status:  Unutilized 

Comment:  4406  sq.  ft.,  l-stor>',  needs  rehab, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  4025.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Lacdholding  Agency:  Army 
Property  Number:  219310466 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only. 
Bldgs.  4110,  4122,  4134  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Lajidhoiding  Agency:  Army 


Property  Numbers:  219310467-219310469 
Status:  Unutilized 

Comment:  1017  sq.  ft.  ea.,  1-story,  needs 
rehab,  most  recent  use — storehouse,  off-site 
use  only. 
Bldg.  4021,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310470 
Status:  Unutilized 

Comment:  1416  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storehouse,  off-site  use 
only. 
Bldg.  2501,  Fort  Benning 
Ft.  Benning,  GA,  .Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310471 
Status:  Unutilized 

Comment:  4073  sq.  ft.,  l-stor>',  needs  rehab, 
most  recent  use — storehouse,  off-site  use 
only. 
Bldg.  4113,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  .\gency:  Army 
Property  Number:  219310473 
Status;  Unutilized 

Comment:  4425  sq.  ft.,  2-stor>',  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  10439,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip;  31905- 
Landholdiiig  Agency:  Army 
Property  Number.  219310474 
Status:  Unutilized 

Comment;  1010  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 
Bldg,  10304,  Fort  Benning 
Ft.  Benning,  G.^,  Muscogee,  Zip:  31905- 
Landholding  Agency;  Army 
Property  Number:  219310475 
Status:  Unutilized 

Comment:  1040  sq  ft..  1-story,  needs  rehab, 
most  recent  use — scout  bldg.,  off-site  use 
only. 
Bldg.  10847,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Armv 
Property  Number:  219310476 
Status:  Unutilized 

Comment:  1056  sq  ft.,  1-story,  needs  rehab, 
m.ost  recent  use^-scciit  bldg..  off-site  use 
only. 
Bldg.  10768,  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310477 
Status:  Unutilized 

Comment;  1230  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — scout  bldg..  off-site  use 
only. 
Bldg.  2683,  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310478 
Status:  Unutilized 

Comment:  1816  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — scout  bldg..  off-site  use 
only. 
Bldg.  2504,  Fort  Benning 
Ft.  Benning.  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310479 
Status:  Unutilized 


Comment;  729  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — snack  bar,  cff-site  use 
only. 

Bldg.  2422.  Fori  Benning 

l25Ft.  Benning,  GA,  .MusLoef^^.  Zip  .31905- 

Landholding  Agenrv:  Army 

Property  Number.  2K)3l04ft-l 

Status:  Unutilized 

Comment-  3328  sq.  ft.,  1  story,  ru-eds  rehab. 

most  recent  use — fire  si.tion,  off-site  use 

only. 

BIdgs.  4121,  4133.  4143  Fori  Be.-.mni; 
Ft.  Benning,  GA,  Muscogt^.  Zip  31M5- 
Landhoiding  Ai;.^ni  y:  Ar.rj v 
Property  Nuinbers:  21931i>i;^7-21:'3104a9 
Suius:  Unutilized 

Comment:  1017  sq.  ft.  e,i.,  l-stcry,  .it-eds 
rehab,  mosi  recent  u-f'— r,.~ns  b;d;;s.,  off- 
site  use  oii!y. 
Bidgs.  4105,  4005  Fon  B-.ir,;'7g 
Ft.  Benning.  GA.  M'jer-jgee,  Z)p:  3T'0.S- 
Li;ndholdmg  .Agency;  Ar.Tiy 
Property  Numbers  2  !-*31':>iH'i>-2l  -taiOlOl 
.S'stus:  Unutilized 

Comment:  14!6  sq.  fi.  e^..  isto.-,.  nt-eds 
rehab,  most  r«  enf  ase — .irrns  buigs..  ofi- 
site  use  only. 
Bldgs.  13503,  14502 
Fort  Gordon 

Ft.  Gordon,  GA.  Richmond.  Z:p:  30505- 
Landholding  Agency;  Arr'^'v 
Properly  Number;  21932C20P-219.)2Q210 
.'Status:  Unutilized 

Comment;  7036  sq.  ft.,  2  s!or^  v.ood  frame, 
presence  of  asbestos,  nceci  r-.-.Tab.  ctfsite 
use  only,  most  recent  us^— .-esJderitiai. 
Bldg  481 
Fort  Gordon 

Ft.  Gordon,  GA.  Rii  hmo.nd.  Zip;  j;iW.5- 
I  andholding  Agency;  Armv 
F*roperty  Number;  219320211 
Status;  Unutilized 

Ccmment;  1325  sq.  f'...  1  s'.ury  wood  frame, 
presence  of  asbestos  needs  rt>ha^,  cf'-site 
use  only,  most  nn  nr:',  .;<!;- — o:r,i  .'.s 
Pldg.  10417 
Fort  Gordon 

Ft.  Crordon,  G.-^   R.c  hmri.-.d,  Z  ..    if>'«r>- 
Landholding  Agency:  Army 
Property  Number  219.520212 
Status:  Unutilized 

ODmment:  2668  sq  ft  .  1  s'ory  wcK;d  fr^me. 
presence  of  asbt^tos.  w'^d  T^p.-.-n,  ciisite 
use  on'y,  rr.o-;?  rei'e:it  ..■<" — offices 
Bldg.  10502 
Fort  CfTi^on 

Ft.  Gcrd!.>!i,  GA  K;i  hrr,'ir)d,  Z-p  ifK^l.S- 
Land.iL>.'o);'g  Agency  ■'  ~mv 
Property  NiirjbtT  21'n.n2i:i 
S!,^fu5   Urutihz'.'J 

C.omment.  1.330  sq  .ft  ,  1  story  ucod  f'jme. 
p.'-esence  of  asS";ros.  n^-  d  repairs,  off-site 
use  only.  mo-.t  r-i.ent  uv — (jf;"irt»<,. 
Bidg.  10503 
Fcr-t  Gordcn 

Ft.  Gordon.  G.^,  Pi.  .►iino-.d.  Z.p  30<»0%- 
I-andho!ding  Agency:  A.Ti.y 
Property  Number  219320214 
Siatus;  Unutilized 

Comment;  2516  sq  f;.,  i  s'ory  >vood  frame, 
presence  of  a^,bestos,  needs  rehab,  ofl-site 
use  only,  most  recent  use — offK.es 
Bldg.  10602 
Fort  Gordon 


Ft.  Gordon,  G.\,  Richmond,  Zip:  30905- 
Landholding  Agency;  .^rmy 
Property  Number  219320215 
Status:  Unutilized 

Comment;  2000  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  needs  rehab,  off-site 
use  only,  most  recent  use — offices. 
Bldg.  14503 
Fort  Gordon 

Ft.  Gordon.  GA.  Rich.mo.nd.  Zip;  30905- 
Landholding  Agency:  Armv 
Property  Nu!^b«r  213320216 
S-atus  Unutiiiied 

Comment:  1075  sq   ft  ,  1  stcry  wocxi  frame, 
prtseiice  of  asbes'os,  off-site  use  only,  most 
recent  use — offices. 
Bldg  25304 
Fort  Gordon 

Ft.  Go-don.  GA.  Rjchr.iond.  Zip:  30905- 
Landholding  Agencv;  Army 
Property  .\ur-.ber  219.''20223 
Status:  Ur.utili.'ed 

f.<.rr.:nenf;  2783  sq  f;..  i  story  wood  fraroe. 
presence  of  asbestos,  cff-site  use  only,  most 
recent  u'-e — offn  e'stor.-ige. 
Bldg  26306 
Fort  Gordon 

Ft.  Gordon.  GA.  R:ch-:.orid.  Zip;  30^)5- 
La:id."iold!ng  Agenrv;  Army 
Proper!;,  Nu.mber  213320225 
Status:  Unutilized 

Comment   1272  sq  f:..  1  story  wood  hAme, 
possible  asbestos,  need  repairs,  off-site  use 
only,  most  recent  .;<;e — tf,-)r.;ge. 
B'og  29503 
Fort  Gordon 

Ft.  C-ordon.  GA,  Rirhi'-,or..(J.  Zip:  30905- 
Landhoid!ng.\geniy  Anriy 
Pro;->erry  Nun'ber:  219320226 
Status:  L"n'.;ti)i.'^'cl 

(ximment:  2456  sq.  ft..  1  story  wood  fra.me. 
pre.sence  of  ash>?stos  off-site  use  only,  most 
rec  pat  use — offices 
Bld^   33406 
Fort  Gordon 

Ft.  Go.-iio'i.  GA.  H:cbm>i:,d.  Zip:  3090,5- 
Landhoiti;ng  Ai:enf-y  Army 
Property  N'l.nber  219320227 
Sta'us.  Ur.ut.!;z'-d 

Co.mment:  :i456  sq   fi  .  i  stary  wood  friim.e, 
presence  ol  dsii^stos,  needs  roof  repairs, 
off-site  use  only,  nwst  recvnl  use — officc<; 
Bid,;.  33436 
Fort  (kjrdrn 

Ft.  f^ordon.  (,.\,  Rir.^m'jnd.  Z.p   3(;9f;!=.- 
LandholJng  .^e-^ni-v   .Armv 
Property  .Suinber  219320226 
Status.  Uniiti^ii'fd 

Ccmment   26,^2  s^   it  ,  1  s'o.-y  wood  frame, 
pr'  sen-.H  of  asbestos,  .jeed  repairs,  of.'-site 
use  only,  tnosl  re<  ent  ase — rifllcfS. 
Bi.ig   33433 
Fort  Gordon 

Ft  (kirdnn.  (,.*i,  Fu  .hmo-.d.  Zip  30905- 
Lmd.'.  li.TT'ig  .■'.gcncy:  Army 
Pr()f>erty  Ni;mber:  219320229 
Status:  I'.-i'j'il'zcd 

Continent:  2668  sq   ft  ,  1  story  wood  fr.-ime, 
presenc"  of  asU-stos,  reeds  rehab,  ofl-site 
use  only,  .most  ret  ent  use — stomge. 
Bldg  5Q=>02 
Fnrt  Gordon 

Ft.  Gordon.  G.-\.  Richmond.  Zip;  3090.5- 
Landholding  .Agency    .Army 


Property  Number  219320230 

Status;  Unutilized 

Com.ment;  1316  sq.  ft..  1  story  wocxi  fra.me. 
presence  of  asbestos,  needs  rehab,  ofT-tite 
use  only,  most  recent  use — office' 

Bldg.  45308 

Fon  Gordon 

Ft.  Gordon.  G.A.  Richmond.  Zip;  309r»5- 

Lar.dhoidmg  Agency  Army 

Pnjperty  Numb"-  219320231 

Stiit^iS;  Unutihzed 

Coi.iment;  60-,j  sq  ft.,  1  stoi-.-  wood  f:a.ne, 
prt  se'i;  e  of  asbestos,  needs  re.^ab,  otl-s ite 
use  only,  rrosf  recent  use — rcmmu.-, itv 
<  entc-r. 

Bldgs.  26301   27301 
Fort  Cordon 

Ft.  Gcrd'jn.  CA.  Kuhmund,  Zip  30'*^  >- 
La.-dhnid::  g  .Ai>ency:  Armv 
Prc,x>r*y  Ntrr.ber.  2n3202-j4-2H:-2t!235 
.*^ial;;s  Unutilized 

Co.rtraent:  2733  sq.  ft..  1  story  wooil  frame, 
presence  of  asrjestos.  needs  roof  .-opatrs, 
cft-s;te  use  only  most  recent  use — sionjge 
Bldgs  354-355,  376  Fort  Cordon 
Ft  Gordon  G.A.  Richmond,  Zip;  30<('"v- 
Lond':old;ng  .Agenrv:  .Array 
Proper.^  Nu.:.tH-r;  2-.93'^0259-219330262 
Status:  Unutiliztxl 

Comment:  4237  sq   ft..  1-story  wood,  possible 
temiite  d;;n-.ag,=  .  needs  repair,  pr-<.-nL«of 
dsbestos.  IT. ,)=;<  r-^reitt  use — offL-es  o'f-\,:e 
usb  only. 
BiJg   377.  F.i.'TCkirdon 
Ft.  Go.'don.  G.A.  Richmond.  Z>p;  30<405- 
L^ndfinlding  .Agency;  As^rrj 
Prop.Tty  Nu.mbfT  219330263 
Status:  Unutilized 

Comment;  4-t~.3  sq.  ft..  1-story  woc-i.  :>e,-df 
repair,  presence  of  asbestos,  rao-Jt  .-ec*-nt 
use — offii  es.  off-site  use  only. 
Bldg   13501,  Fort  Gordon 
Ft  Gordon  GA.  Richmond.  Zip  30^a'- 
L^.ndholding  .Agenf  y.  .Army 
Prop)ert\  .Nurr.r>er  21933r2b4 
Stjijs;  Unutilized 

Comment:  2516  sq  ft.,  l-story  woc-q.  -■t^cif' 
rfh.ib.  p.Tser.te  of  astiestos.  most  r>-r.e:-jt 
u'=e — offices,  ofT-site  usti  only. 
Bidg  18704.  Fnrt  Gordon 
Ft  Gordon.  G.A.  Richman  J.  Z.p  .'O'lO'.- 
Uindkoidiiig  .Agenrv  Armv 
Property  Nu.mtjer  219330265 
Siatus.  Ur.utiliz.-d 

Cotr.met-t  4524  sq.  ft..  2-stun'  woc^f 
present  e  of  as!->estos.  most  .'ecent  us. — 
offices,  off-Site  use  only. 
Bldg  18717.  Fort  Gordon 
Ft  Gordon  G.A.  Rtch.mond   Z.p   '^uous- 
I-andhold-'tg  .Ag>  n<  v:  .Am  y 
Proper'y  Numb«;r  219  i30266 
Status.  Unufilizfd 

C^ommit  nt.  2-i<S  sq   ft.,  l-st.-.ry  wood, 
presen.  e  of  .'.sH^stos.  rr:Ost  r»-<,.  nt  osi  — 
offii  es.  off-lite  use  onlv 
Bldg.  19601.  Fort  Gordon 
Ft.  Gordon.  C;A..  Richmond.  Zip    ifc.  J5- 
Landbolc.'ng  Ag-nr y.  Ar.    y 
Property  Number  21933Q2S3 
Status  UnutiL.ed 

Co.m.r.erit    2iJ2sq   ft.  Islu.-y  W!K>d   pos^ibt- 
termile  dan^  v-  •.  preseiK  e  of  asbesicrs.  nasi 
recttit  use — oltices,  off-si'e  use  only. 
Bldg   19f>02.  Furt  Gordon 
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Ft.  Ck)rdon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330269 
Status:  Unutilized 
Comment:  1555  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  24501,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330270 
Status:  Unutilized 
Comment:  3580  sq.  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  25103,  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency;  Army 

Prcperty  Number:  219330271 

Status:  Unutilized 

Comment:  2100  sq.  ft..  1 -story  wood,  needs 

rehab,  most  recent  use — offices,  off-site  u.se 

only. 
Bldg.  25105.  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330272 
Status:  Unutilized 
Comment:  1025  sq.  ft.,  l-story  wood,  needs 

rehab,  most  recent  use — offices,  off-site  use 

only. 

Bldg.  25503,  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330273 

Status:  Unutilized 

Comment:  6816  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
B 1  dg.  3 1 504 ,  Fort  Gordon 
Ft.  Gordon,  GA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330274 
Status:  Unutilized 
Comment:  7036  sq.  ft.,  2-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use — offices,  off-site  use  only. 

Bldg.  33415,  Fort  Cordon 

Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330275 

Status:  Unutilized 

Comment:  2036  sq.  ft.,  1 -story  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  34502.  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330276 
Status:  Unutilized 
Comment:  7036  sq.  ft..  2-story  wood,  needs 

rehab,  most  recent  use — offices,  off-site  use 

only. 
Bldg.  35503,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330277 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  l-stor>'  wood,  needs 

rehab,  most  recent  use  offices,  off-site  use 

only. 
Bldg.  37505,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  3090.5- 
Landholding  Agency:  Army 


Property  Number:  219330276 

Status:  Unutilized 

Comment:  17370  sq.  ft.,  2-story  wood,  needs 

rehab.  p>ossible  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  39503.  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330279 
Status:  Unutilized 
Comment:  1316  sq.  ft.,  1-story  wood,  needs 

rehab,  possible  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  18707,  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330280 
Status;  Unutilized 
Comment;  2468  sq.  ft..  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

classrcoms,  off-site  use  only. 

Bldg.  18708,  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond,  Zip;  30905- 

Landholding  Agency;  Army 

Property  Number;  219330281 

Status;  Unutilized 

Comment;  3772  sq.  ft.,  l-stor>'  wood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldg.  18718,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency;  Army 
Properly  Number;  219330282 
Status:  Unutilized 
Comment:  2468  sq.  ft.,  l-stor>'  wood, 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 

Bldg.  18720.  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond.  Zip;  30905- 

Landholding  Agency;  Army 

Property  Number;  219330283 

Status;  Unutilized 

Comment;  2632  sq.  ft.,  l-stor>'  wood, 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldgs.  18721-18724,  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond,  Zip;  30905- 
Landholding  Agency;  Army 
Property  Number;  219330284-219330287 
Status:  Unutilized 
Comment:  4524  sq.  ft.,  2-storj'  v.ood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldg.  12712.  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330288 
Status;  Unutilized 
Comment;  15500  sq.  ft..  1-story  concrete 

block,  needs  rehab,  presence  of  asbestos, 

most  recent  use — gvTnnasium,  off-site  use 

only. 
BIdgs.  332-333,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number:  219330289-219330290 
Status:  Unutilized 
Comment:  5340  sq.  ft.,  1-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use — laboratory,  off-site  use  only. 

Bldg.  334.  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number;  219330291 


Status:  Unutilized 

Comment:  4279  sq.  ft.,  1-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use — medical  admin.,  off-site  use 
only. 

Bldg.  335,  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219330292 

Status:  Unutilized 

Comment:  4300  sq.  ft..  1-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — laboratorj',  off- 
site  use  only. 

Bldg.  353,  Fort  Gordon 

Ft.  Gordon,  GA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330293 

Status:  Unutilized 

Comment:  5157  sq.  ft..  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
laboratory,  off-site  use  only. 

Bldg.  352.  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330294 

Status;  Unutilized 

Comment:  560  sq.  ft.,  l-stor>'  metal,  presence 
of  asbestos,  most  recent  use — equip, 
storage,  off-site  use  only. 

Bldg.  18703,  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330295 

Status:  Unutilized 

Comment;  4524  sq.  ft..  2-stor>'  wood. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  18705,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330296 
Status:  Unutilized 

Comment:  2632  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  off-site  use  only. 

Hawaii 

P-88 

Aliamanu  Militar>'  Reservation 

Honolulu  Co:  Honolulu  HI  96818 

Location:  Approx.  600  feet  from  Main  Gate 
on  Aliamanu  Drive 

Landholding  Agency:  Army 

Property  Number:  219030324 

Status:  Unutilized 

Comment:  45216  sq.  ft.  underground  tunnel 
complex,  pres.  of  asbestos,  clean-up 
required  of  contamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations. 

Bldg.  302 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96818 

Landholding  Agency:  Army 

Property  Number:  219320236 

Status:  Unutilized 

Comment:  39  sq.  ft.,  most  recent  use — senlrj' 
station,  off-site  use  only. 

Indiana 

Bldg.  703-lC 

Indiana  Army  Ammunition  Plant 
Charlestovkti  Co:  Clark  IN 
Location:  Gate  22  off  Highway  22 
Landholding  Agency:  Army     . 


Property  Number:  219013:61 

Status:  Underutilized 

Comment:  4000  sq.  ft,:  2  s!or>-  brick  fra;r,e. 

possible  asbestos;  most  rccer.t  u<;e — 

exercise  area. 

Bldg.  1011  (Portion  of} 

Indiana  Army  Ammi;ni;ior»  Piani 

Charlestown  Co:  Clark  IN 

Location:  East  of  State  Hig.hv\a\  62  st  G.=!e  3 

Landholding  .Agencv:  Armv 

Property  Number:  21?»0137f.2 

Status:  Underutiiizt  d 

Comment;  4040  sq   ft  :  1  story  concrete  biocii 

frame,  possible  asbestos,  secured  area  w;;h 

alternate  access:  mcst  recPDt  i.:se — off'C  e, 
Bldg.  1001  (Portion  of) 
Indiana  Armv  An-;munitx..-.  Plant 
Charlesto-.vn'Co:  Clark  IN 
Location:  South  end  of  3rd  Stre-;.  East  of 

Highway  62  at  entrance  gate 
Laridholding  Agpncv.  Army 
Property  Number-  219013"63 
Status:  Underutilized 
Comment:  5.5630  SG   ft  ■  1  s:or-v  toiicrele 

block;  possible  asb'-Hos.  secured  area  \\.:h 

alternate  access:  n-.o'^;  re;  er.t  use — cloth 

bag  manufact;!r:ng 
Bldg.  2542 

Indiana  .Arniv  Amm.:n;tion  Plant 
Charlestown  Co  Clark  IN  47111 
Landholdlng  Agencv;  Army 
Property  Number.  2192407'i7 
Status:  Unutilized 
Comment:  1954  sq   ft  ,  1  stnry  concrete  block, 

secured  area  w/alterrste  access,  asbe'-tos. 

most  recent  use  heating  fa;  ilitv. 
Bldg.  2531 
Indiana  Array  Am..-nun.tion  Plant 

Charlestown  Co:  Clark  IN  47]  11 
Landholding  Agencv:  Arrrv 
Properly  Number:  219240718 
Status:  Unutilized 
Comment;  119746  sq  ft  .  1  ston  concrete 

block,  secu.'ed  area  w/alternate  access. 

asbestos,  rrost  recent  use — storr;'-?. 
Bldgs.  7215.  7216 
Indiana  Armv  Am.mumtion  Plant 
Charlestown  Co;  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number:  219330297 
Status:  Unutilized 
Comment:  roadside  shelters,  no  utilities, 

located  on  Indiana  State  Highway  Right  of 

Way. 

Kansas 

Bldg.  T-2549.  Fort  Riley 

Ft.  Rilev.  KS.  Geary,  Zip:  6644^- 

Landhoiding  -*gency:  Armv 

Property  Number;  219310251 

Status:  Unutilized 

Comment:  3082  sq.  ft.,  l-story  wood  frame, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage. 

Maryland 

Bldgs.  E5878.  E5879 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Numbers:  219012652.  219012653 

Status:  Unutilized 

Commenr.  213  sq.  ft.  each,  structural 

deficiencies:  possible  abestos;  and 

contamination. 
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Bldg   10302 

Aberdeen  Proving  Grou:-,d 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MO  21010-5425 

Landholding  Agency  Armv 

Property  Number  219012666 

Status-  Unutilized 

Comment:  42  sq  ft.,  poss.bie  asbestos,  rr.ost 

recent  use — pumpmg  sto':ori. 
Bldg.  E5975 

Aberdeen  Provmg  C'-ound 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 
Landholding  Agencv:  A.-mv 
Property  Number:  219012677 
Status-  I'nutilized 

Cxamment  650  sq.  ft  ,  pcs^.bie  contam.nat.on. 
structural  deficienc  les  most  recent  use — 
training  exercises/  chemicals  and 
f>  plosives:  potential  use — storage 
Bids  6687 

Fori  George  G.  Meade 
Shapes  and  Zimborski  Roads 
Ft  Meade  Co:  AnneAnmdel  MD:0"55-5115 
Landholding  Agencv.  Armv 
Property  Number  219220446 
Status:  Unutilized 

Cx-mment:  1150  sq.  ft.,  present  e  of  asbestos. 
wood  fram.e.  most  recent  use — \eter;nEr:an 
c.'mic,  off-S!te  removal  onlv- 
Bldgs.  303-303.  323-323.  333-337 
Fori  George  G   Meade 

Ft.  Ntrade  Co-  Anne  Arunde)  N^D  20755-5115 
Lar.dholcirg  Agencv,  Amv 
Property  Number:  219320293 
Status:  LYiutilized 

Comment:  4720  sq.  ft.  ea  .  2  story  wood 
frame,  possible  asbestos,  most  rei  ent  u-^e — 
ba.Tacks/c  lassrooms.  fa>r  to  good 
condition,  off-site  use  on!\ 
Bicig   309 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320294 
Status:  Unutilized 

Comment:  2324  sq.  ft  .  1  story  wood  frame.- 
possible  asbestos,  fair  to  good  condition. 
off-site  u.se  only 
Bldgs  312,  319 
Fort  George  G.  Vieade 

Ft  Meade  Co:  Anne  Arundel  N!D  20"55-51 15 
Landholding  Agency:  Army 
Property  Number:  219320295 
Status:  Unutilized 

Com.m.ent:  2594  sq.  ft  .  1  ston.  wood  fre.me, 
possible  asbestos,  most  rp.  e^t  u'e — 
':torage,  fair  condition.  o:'f-s;te  use  only. 
Bldgs.  313-314,  317-318 
Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219320296 
Status:  Unutilized 

Com.ment:  1144  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
storage,  fair  to  good  condition,  off-site  use 
only. 

Bldgs.  302.  329,  332.  339 

Fort  George  G.  Meade 

Ft  .Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219320297 

Status:  Unutilized 


Com.ment:  2208  sq.  ft  ,  1  story  wood  'rare. 

possible  asbestos,  most  recent  Lse — 

storage,  fair  condition,  off-siie  use  cn.'v 
Bldg  2239 

Fori  George  G  N'l^ade 

Ft.  Meade  Co;  Anne  Arjndtl  MD  ;075=,-5-,  i  = 
Landholding  Agency:  Armv 
Property  Numiber;  219320298 
Status:  Unutilized 
Comment:  24528  sq  ft  ,  1  story  concrete. 

poss  asbestos,  most  recent  use — .mess  he,!, 

needs  rehab,  off-site  use  onlv. 
Bldg  2175 

Aberdeen  Pro\ mg  Ground 
Harford  County  MD  21005- .-001 
Landholding  .Agency:  Army 
Property  Number:  219320300 
Status.  Underuliiized 
Comment-  2879  sq.  ft..  1  story,  needs  rehob. 

most  recent  use — storehouse 
Bldg.  2176 

Aberdeen  Pro\  i:,g  Gro-jnd 
Harford  County  MD  21005-5001 
Landholding  Agency  Army 
Property  Number  21932C301 
Status;  Unutilized 
Comment:  4425  sq.  ft  ,  1  stor..  neecs  Ttt.cb. 

mofil  recent  use — admin 
Bldg.  3036 

Aberdeen  Pro\  i::g  Ground 
Harford  County  MD  21005-5001 
Landholding  Ageni-y-.  Army 
Property  Number  219320302 
Status,  Unutilized 
Commer.l    11016  sq  ft..  1  story.  .ne<-c:s  'th^b. 

most  rei  ent  jse — gym.  presence  of 

asbestos 
Bidg  E4890 

Aberdeen  Proving  Ground 
Harford  County  .MD  21005-5001 
Landholding  Agemy.  Army 
Property  Number  219330434 
Status:  Unutilised 

Comment  6250  ^q    ft  ,  1  <;tor>.  needs  rehab, 
present  e  of  ash's'os 

.M'chiga.n 

Bldg,  300,  Ar'iena!  A  res 

24140  Mound  Road 

Warren.  MI  48091 

Landholding  Agencv  Army 

Property  Number:  219220448 

Status:  Unutilized 

Com.ment:  52  sq   ft.,  sentry  station,  secured 

area  w/alternate  access. 
Bldg.  301.  Arsenal  Acres 
24140  Mound  Road 
Wan-en.  Ml  48091 
Landholding  .'Vgencv.  Arm.y 
Propertv  Number:  219220449 
Status:  Lnutilized 
Com.ment-  3125  sq   ft  ,  2-story  colonial  sf.ie 

home,  secured  area  w /alternate  access. 
Bldgs.  302,  303 
24140  Mound  Road 
Warren,  .VII  48091 
Landholding  Agency  .Army 
Property  Nu.mbers:  219220450-219220451 
Status:  Unutilized 
Comment:  2619  sq  ft.  ea.,  2-story  colon. al 

style  home,  secured  area  w/alfemate 

access. 
Bldgs.  304.  305  * 

24140  .Mound  Road 
Warren,  .Ml  48091 
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Landholding  Agency:  Armv 

Property  Numbers:  2.19220452-219220787 

Status:  Unutilized 

Comment:  2443  sq.  ft.  ea.,  2-story  colonial 

style  home,  secured  area  w7alternate 

access. 

Mississippi 

Bldg.  VB201 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Army 

Property  Number:  219330308 

Status:  Unutilized 

Com^ment:  15444  sq.  ft..  1  story  metal  frame, 
most  recent  use — army  reser\e  rpiiiiT.  off- 
site  use  only. 

Bldg.  VB202 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Armv 

Property  Number:  219330309 

Status:  Unutilized 

Comment:  800  sq.  ft..  1  story  metal  frame, 
most  recent  use — admin.,  off-site  use  only 

Bldg.  VB213 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Army 

Property  Number:  219330310 

Status:  Unutilized 

Comment:  180  sq.  ft..  1  story  conc.rfte  block. 

most  recent  use — storehouse,  off-site  use 

only. 

Missouri 

Bldg.  T3057 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  6547.1 
Landholding  Agency:  Army 
Property  Number:  219220580 
Status:  Underutilized 

Comment:  2650  sq.  ft.,  1  story  wood  franic. 
presence  of  asbestos,  off-site  use  only,  not 
handicapped  accessible,  most  rec  ent  use — 
admin./general  purpose. 
■  Bldg.  T2383 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  .MO  r.:-)473 
Landholding  Agency:  Army 
Property  Number:  219230228 
Status:  Underutilized 

Comment:  9267  sq.  ft.,  1  stor\-.  prese nc  e  of 
asbestos,  off-site  use  only,  most  recent 
use — general  purpose. 
Bldg.  T1376 
Fort  Leonard  Wood 

Ft,  Leonard  Wood  Co:  Pulaski  MO  (-.5473 
Landholding  Agency:  Army 
Property  Number:  2192302,37 
Landholding  Agency:  Army 
Status:  Underutilized 

Comment:  1296  sq.  ft.,  1  ston,'.  prest-iu  e  nf 
asbestos,  off-site  use  only,  most  recent 
use — hdqtrs  building. 
Bldg.  T599 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  .MO  r..'>4~J 
Landholding  Agency:  Armv 
Property  Number:  219230260 
Status:  Underutilized 

Comment:  18270  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only,  most  recent 
use — storehouse. 
Bldg.  T1311 
Fort  Leonard  Wood 


Ft.  Leonard  Wood  Co:  Pulaski  MO  65473 

Landholding  Agency;  Army 

Property  Number:  219230261 

Status:  Underutilized 

Comment:  2740  sq.  ft,.  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use- — storehouse. 
Bldg  T1333 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473 
Landholding  Agency:  Army 
Property  Number:  219230263 
Status;  Lmderutilized 
Comment:  1144  sq,  ft,,  1  story,  presenceof 

asbestos,  off-site  use  only,  most  recent 

use — storehouse, 
Bldgs.  T1270.  T1329 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co  Pulaski  MO  65473- 

5000 
Landholding  Agencv:  Army 
Property  Numbers:  219320307,  219330300 
Status;  Unutilized 
Comment;  1296  sq,  ft..  1  storv',  most  recent 

use — admin,,  possible  asbestos,  off-site  use 

only, 
Bldg.  T427 
Fort  Leonard  Wood 
Ft,  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhcldmg  Agency;  Army 
Property  Number;  219330299 
Status;  Underutilized 
Comment; 
10246  sq,  ft,,  1  story,  presence  of  asbestos, 

mclst  recent  use — post  office,  off-site  use 

only, 
Bldg.TlG88 
Fort  Leonard  Wood 
Ft,  Leonard  Wood  Co  Pulaski  MO  65473- 

50C0 
Landholding  Agency;  Army 
Property  Number;  219330301 
Status;  Unutilized 
Conmient;  4720  sq.  ft.,  2  ston.',  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only, 
Bldg.  T2206 
Fort  Leonard  Wood 
Ft,  Leonard  Wood  Co;  Pulaski  .MO  654  7,3- 

5000 
Landholding  Agency:  Army 
Property  Number;  219330302 
Status;  Unutilized 
Continent;  1440  sq.  ft,,  1  stor\'.  presence  of 

asbestos  and  contamination,  most  recent 

use — storage,  off-site  use  only. 
IMdg.  T2209 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 

5(X)0 
Landholding  Agencv;  Anny 
Property  Number;  219330303 
Status;  Unutilized 

C^onuTient;  288  sq.  ft..  1  storv',  presence  of 
asbestos,  most  recent  use — storage,  off-siti' 
usi'  only. 
Bldg.  T2357 
Fort  Leonard  Wood 
Ft,  Leonard  Wood  Co;  Pulaski  MO  65473- 

5(J00 
Landholding  Agency:  Army 
Property  Number:  219330304 
Status:  Underutilized 


Comment:  1296  sq.  ft.,  1  story,  presence  of 
asbestos,  most  recent  use — hdqtrs  bldg., 
off-site  use  only. 
Bldgs.  T2360,T2364 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219330305 
Status:  Underutilized 

Comment:  1144  sq.  ft.  each,  1  stor\',  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 
Bldg,  T2368 
Fort  Leonard  Wood 

Ft,  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number;  219330306 

Status;  Underutilized 

Comment;  3663  sq.  ft..  1  stor\-.  presence  of 
asbestos,  off-site  use  only, 

Bldg.  T3005 

Fort  Leonard  Wood 

Ft,  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Landholding  Agency;  Arm.y 

Property  Number;  219330307 

Status;  Underutilized 

Comment;  2220  sq.  ft..  1  story,  presence  of 
asbestos,  most  recent  use — motor  repair 
shop,  off-site  use  only. 

Bldgs.  T1338,  T413,T1699,T1697 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Property  Numbers:  219340207-219340208, 
219340210. 219340216 

Status;  LInutilized 

Comment:  4720  sq.  ft.  ea..  2  story  wood 
frame,  no  handicap  fixtures,  off-site  use 
only,  most  recent  use — enlisted  barracks  or 
administration. 

Bldg.  T465 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  63473- 
5000 

Landholding  Agency;  Army 

Property  Number:  219340209 

Status:  Unutilized 

Comment;  5310  sq.  ft.,  2  stor>'  wood  frame. 
no  handicap  fixtures,  lead  based  paint, 
possible  asbestos,  off-site  use  only,  most 
recent  use — administration. 

Bldg,  T2110 

Fort  Leonard  Wood 

Ft,  Leonard  Wood  Co;  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Num.ber:  219340211 

Status;  Unutilized 

Comment;  1600  sq  ft,.  1  story  wood  frame 
no  handicap  fixtures,  lead  based  paint,  off- 
site  use  only,  most  recent  use — 
administration. 

Bldg.  T2171 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency;  Army 

Property  Number:  219340212 

Status:  Unutilized 

Comment:  1296  sq.  ft..  1  story  wood  frame, 
no  handicap  fixtures,  lead  based  paint,  off- 
site  use  only,  most  recent  use — . 


Bldgs.Tl258.  71369.11478 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65-173- 
5000 

Property  Numbers:  219340213-219340215 

Status:  Underutilized 

Comment:  2360  sq.  ft.  ea  ,  1  storj  wood 
frame,  no  hendicap  fixtures,  possible 
asbestos,  lead  based  paini,  off-site  use  or.iv, 
most  recent  use — warehouses. 

Bldg.  T2312 

Fori  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pal.iski  M0  6547.'?- 
5000 

Landholding  Agency  Armv 

Property  Number:  219340217 

Status:  Underutilized 

Comment:  1403  sq.  ft..  1  story  wood  frame, 
lead  based  paint,  no  handicap  fixtures,  off- 
site  use  only,  most  recent  use — paint  shop. 

Bldg.  T2370 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  ,MO  6.5473- 
5000 

Landholding  Agency.  Army 

Property  Number:  2193402218 

Status:  Underutilized 

Comment:  2284  sq.  ft.,  1  story  wood  frame, 
lead  based  paint,  no  handicap  fixtures,  off- 
site  use  only,  most  recent  use — storehouse. 

Bldg.  T6822 

Fori  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219340219 

Status:  Underutilized 
Comment:  4000  sq.  ft.,  1  story  wood  frame, 
no  handicap  fixtures,  off-site  use  only, 
most  recent  use — storage. 

Nebraska 

Bldg.  RG-i 

Comhusker  Army  Ammunition  Plant 

Old  Potash  Hw-y 

Grand  Island  Co:  Hall  NE  68803 

Landholding  Agency:  Army 

Property  Number:  219210292 

Status:  L^nutilized 

Comment:  1080  sq.  ft.,  1  story  garage, 
possible  asbestos,  secured  area  wiih 
alternate  access. 

Bldg.  RG-2 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co:  Hall  NE  68803 

Landholding  Agency:  Armv 

Property  Number  219210293 

Status:  Unutilized 

Comment:  576  sq.  ft.,  1  story  gr^.-age,  secured 

area  with  alternate  access. 
Bldg.  RG-3 

Comhusker  Army  Ammunition  Pla.Tt 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Arm.y 
Property  Number:  219210294 
Status:  Unutilized 

Comment:  936  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-^ 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:"Hall  NE  68803 
Landholding  Agency:  Armv 
Property  Number:  219210295 
Status:  Unutilized 
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Com,ment:  1040  sq.  ft..  1  story  garage, 

possible  asbestos,  secured  area  with 

alternate  access. 
Bldg  RG-5 

Comhusker  .Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Army 
Property  Number  219210296 
Status:  Unutilized 
Comment:  490  sq   ft.,  1  story  garage,  possible 

asbestos,  secured  area  with  alternate 

access. 

Bldg  RG-6 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co:  Hall  NE  68803 

Landholding  Agency:  Armv 

Property  Number:  21921029" 

Status:  Unutilized 

Comment:  510  sq.  ft.,  1  story  garage,  possible 

asbestos,  secured  area  with  alternate 

access. 

.Nevada 

Bldgs.  00425-00449 

Hawthorne  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne  Co:  Mineral  N'V  894 15- 

Landholding  Agency:  Army 

Property  Numbers:  21901l'946-219011952, 
219011954. 219011956,  219011959, 
219011961,  219011964.  219011968, 
219011970.  219011974,  219011976- 
219011978.  219011980,  219011982. 
219011934.  219011987.  219011990, 
219011994,  219011996 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.  each,  one  floor 
residential,  semi/wood  construction,  good 
condition. 

New  Jersey 

Bldg.  421.  Fort  Monmouth 
Ft.  Monmouth  Co:  Monmouth  NJ  07703 
Landholding  Agency:  Army 
Property  Numhier:  219330435 
Status:  Unutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — office. 

Bldg.  2529.  Fort  .Monmouth 
Charles  Wood  Area 
Landholding  Agency:  Army 
Property  Number:  219330436 
Status:  Unutilized 

Comment:  4413  sq.  ft.,  2  story,  needs  rehab, 
most  recent  use — administ.-stion. 

New  Mexico 

Bidgs.  108-109.  118-119 

White  Sands  Missile  Range 

White  Sands.  N.M,  Dona  Ana,  Z,p  8S002- 

Landholding  Agency:  Army 

Property  .Numbers:  219330327-219330328, 

219330330-219330331 
Status:  Unutilized 

Com.ment:  3561  sq.  ft.  ea.,  2-stor\.  presence 
of  asbestos,  most  recent  use — sdmin  ,  off- 
site  use  only. 
Bldg.  117 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Z;p  88002- 
Landholding  Agencv:  Army 
Property  Number:  219330329 
Status:  Unutilized 

Comment:  1688  sq.  ft  .  1-sforv.  p.-esence  of 
asbestos,  most  recent  wie — ad.^,;n..  offsife 
Lse  onlv. 


Bldgs.  148-150 

White  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip:  85002- 

Landholding  Agency:  Army 

Property  Numbers:  21933o'332-219330334 

Status:  Unutilized 

Comment:  3570  sq.  ft  ea  .  2-sIon,'.  needs 

rehab,  presence  of  asbeMos,  most  rereni 

use — admin.,  off-site  use  onlv. 
Bldg.  357 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Z.p  88002- 
Landholding  Agencv:  Arm.y 
Property  .Number:  219330335 
Status:  Unutilized 
Comment:  3600  sq.  ft.,  2-storv.  presence  of 

asbestos,  most  recent  use-^dmin.,  off-s.te 

use  only. 

Bldg.  1758 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip.  88002- 

Landholding  Agency:  Army 

Property  Number:  219330336 

Status:  Unutilized 

Comment:  1620  sq  ft.,  1-story,  presence  of 

asbestos,  most  recent  use-^dmin.,  off-«:!e 

use  only. 

Bldg.  1768 

While  Sands  Missile  Range 

White  Sands,  N'M,  Dona  Ana,  Zip:  88002- 

L,andholding  Agency:  Army 

Property  Number:  219330337 

Status:  Unutilized 

Comment:  15333  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — ad.min.,  off-sife 

use  only. 

Bldg.  28281 

White  Sands  Missile  Range 

White  Sands.  KM.  Dona  Ana,  Z:p:  88002- 

Landbolding  Agency:  Army 

Property  Number:  219330338 

Status:  Unutilized 

Comment:  1856  sq  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— ^dmin.,  off-s,;e 

use  only. 

Bldg.  28282 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  83002- 
Landholding  .Agency:  Army 
Property  Number:  219330339 
Status:  Unutilized 

Comment:  1850  sq  ft.,  3-story,  needs  rehab, 
presence  of  asbestos,  most  ,-ecent  use — 
admin.,  off-site  use  only. 
Bldg.  32980 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana,  Zip.  86002- 
Landholding  Agency:  .^rmv 
Property  Number:  219330340 
Status:  Unutilized 

Comment:  451  sq  ft  ,  l-story.  presence  of 
asbestos,  most  recent  use — ac.min..  offs.te 
use  only. 
Bldg.  34252 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana. 
Landholding  Agency:  Army 
Property  Number:  219330341 
Status:  Unutilized 
Comment:  720  sq.  ft.,  1-story, 
asbestos,  most  recent  use — fidrnm..  o!f-!^.ie 
use  only. 

Bldg.  418 

White  Sands  MisSile  Range 


,  Z:p   68002- 


,  presence  of 
■sdmm.off-!: 
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White  Sands.  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330342 

Status:  Unutilized 

Comment:  3690  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  420 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330343 

Status:  Unutilized 

Comment:  2407  sq.  ft.,  l-stor>',  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  890 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330344 

Status:  Unutilized 

Comment:  9011  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  1348 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330345 

Status:  Unutilized 

Comment:  720  sq.  ft.,  l-stor\-,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 

Bldg.  1738 

White  Sands  Missile  Range 

White  Sands.  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number  219330346 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  1765 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330347 

Status:  Unutilized 

Comment:  600  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  21542 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330348 
Status:  Unutilized 
Comment:  945  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  22118 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number:  219330349 
Status:  Unutilized 
Comment:  1341  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  22253 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 


Property  Number:  219330350 

Status:  Unutilized 

Comment:  216  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  28267 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number:  219330351 
Status:  Unutilized 
Comment:  617  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-sile 

use  only. 

Bldg.  29195 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  8R002- 

Landholding  Agency:  Army 

Property  Number:  219330352 

Status:  Unutilized 

Comment;  56  sq.  ft.,  l-stor\'.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldgs.  34219.34221 
White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  .Agency:  Army 
Property  Numbers:  219330353-219330354 
Status:  Unutilized 
Comment:  720  sq.  ft.  ea..  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  145 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330355 

Status:  Unutilized 

Comment;  2954  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — chapel,  off-site 

use  only. 

Bldg.  1754 

White  Sands  Missile  Range 

White  Sands.  N'M,  Dona  Ana.  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number:  219330356 

Status:  Unutilized 

Comment:  6974  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 

Bldg.  19242 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana,  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number:  219330357 

Status:  Unutilized 

Comment;  450  sq.  ft.,  l-stor>',  presence  of 

asbestos,  most  recent  use — maintenance 

^op,  off-site  use  only. 
Bldg.  34227 

White  Sands  Missile  Range 
Wljite  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Latdholding  Agency:  Army 
Propert>'  Number:  219330358 
Status;  Unutilized 
Comment;  675  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 

Bldg.  34244 

White  Sands  Missile  Range 

White  Sands.  NM,  Dona  Ana.  Zip:  8«0u2- 

Laiidholding  Agency;  Army 

Property  Number:  219330359 

Status:  Unutilized 


Comment;  720  sq.  ft..  1-story,  presence  of 
asbestos,  most  recent  use — maintenance 
shop,  off-site  use  only. 

Bldg.  21105 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number;  219330360 

Status;  Unutilized 

Comment;  239  sq.  ft.,  presence  of  asbestos. 
most  recent  use — veterinarian  facility,  off- 
site  use  only. 

Bldg.  21106 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana,  Zip:  88002- 

Landholding  Agency;  Army 

Property  Number:  219330361 

Status;  Unutilized 

Comment;  405  sq.  ft.,  1-story,  presence  of 
asbesetos,  most  recent  use — veterinarian 
facility,  off-site  use  only. 

Bldg.  21310 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330362 

Status;  Unutilized 

Comment;  1006  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — transmitter 
bldg..  off-site  use  only. 

Bldg.  29890 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number:  219330363 

Status:  Unutilized 

Comment;  450  sq.  ft..  1-story,  presence  of 
asbestos,  most  recent  use — frequency 
monitoring  station,  off-site  "se  only. 

Bldg.  1868 

White  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330364 

Status:  Unutilized 

Comment;  41  sq.  ft.,  l-stor>',  presence  of 
asbestos,  most  recent  use — scale  house,  off- 
site  use  only. 

Bldg.  528 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330365 

Status:  Unutilized 

Comment:  225  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  only. 

Bldg.  1834 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number:  219330366 
Status:  Unutilized- 
Comment:  150  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — animal  kennel, 

off-site  use  only. 

Bldg.  1300 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330367 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — indoor  small 

arms  range,  off-site  use  only. 


Bldg.  23100 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landbolding  Agency:  Anny 

Property  Numberr  219330368 

Status:  Unutilized 

Conment:  40  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — sentry  station, 

ofl-site  use  only. 
Bldg.  29196 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip  88002- 
Landholding  Agency;  Army 
Property  Number  219330369 
Status:  Unutilized 
Comment:  38  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-site  use  only. 
Bldg.  30774 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number:  219330370 
Status:  Unutilized 
Cksmment:  176  sq.  ft.,  1-sfory,  presem.e  of 

asbestos,  off-site  use  only. 
Bldg.  33136 

White  Sands  Missile  Rar.ge 
White  Sands,  NM,  Dona  Ana.  Z»p:  88003- 
Landholding  Agency:  Army 
Property  Number:  219330371 
Status:  Unutilized 
Comment:  18  sq.  ft.,  off-site  use  ouly. 

New  York 

Bldg.  503 

Fort  Totten 

Ordnance  Road 

Bayside  Ca  Queens  NY  11357- 

Landholding  Agency:  Army 

Property  Number  219012564 

Status:  Underutilized 

Comment:  510  sq  ft.,  1  floor,  most  recent 

use — storage,  ne«ds  major  rehab/no 

utilities. 

Bldg.  323 

Fort  Totten 

Story  Avenue 

Bayside  Co:  Queens  NTf  11359- 

Landholding  Agency:  Army 

Property  Number:  219012567 

Status:  Underutilized 

Comment:  30000  sq  ft.,  3  floors,  most  recent 

use — barracks  &  mess  facility,  needs  iua)or 

rehab. 

Bldg.  304 

Fort  Totten 

Shore  Road 

Bayside  Co;  Qiieens  NY  1135<*- 

Landholding  Agency:  Army 

Property  Number  219012570 

Status:  Underutilized 

Comment:  9610  sq  ft..  3  floors,  moat  recent 

use — hospital,  needs  major  rehabAitilities 

disconnected. 
Bldg.  211 
Fort  Totten 
211  Totten  Avenue 
Bayside  Co:  Queens  NY  11359- 
Landholding  Agency:  Amy 
Property  Number:  219012573 
Status:  Underutihzsd 
Comment:  6329  sq.  ft,  3  fKwa.  nnst  reomt 

use — family  housing,  needs  major  rehab. 

utilities  disionnected. 
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Bldg.  332 

Fort  Totten 

Theater  Road 

Bayside  Ca  Queens  NY  11359- 

Landholding  Agency:  Army 

Property  Number:  219012578 

Status:  Underutilized 

Comment:  6288  sq.  ft.,  1  floor,  most  recent 
use— theater  w/stage,  needs  major  rehab, 
utilities  disconnected. 

Bldg.  504 

Fort  Totten 

Ordnance  Road 

Bayside  Co;  Queens  NY  11359- 

Landholding  Agency:  Array 

Property  .Number  219012530 

Status:  Underutilized 

Comment:  490  sq.  ft.,  1  floor,  most  recent 
lise — storsgL',  no  utilities,  needs  major 
rehab. 

Bldg.  322 

Fort  Totten 

322  Story  Avenue 

Bayside  Co;  Queens  NY  11359- 

Landholding  Agency;  Army 

Property  Number  219012583 

Status:  Underutilized 

Comjnent:  30000  sq.  ft.,  3  floors,  most  recent 
use — barracks,  mess  and  administration, 
utilities  disconnected,  needs  rehab. 

Bldg.  326 

Fort  Totten 

326  Pratt  Avenue 
Bayside  Co:  Queens  NY  11359- 
Landboiding  Agency:  Army 
Property  Number  219012586 
Status:  Underutilized 

Comment:  6000  sq.  ft.,  2  floors,  most  recent 
use — storage,  offices  and  residential, 
utilities  disoonnected/iweds  rehab, 
23  Residential  Afiartment  BIdgs 
Stewart  Gardens.  Stewart  Army  Subpost 
Army  Wherry  Family  Housing' 
New  Windscn-Co:  Orange  NY  12553- 
Location:  Y  and  Garden  Loop  Streets 
Landholding  Agency;  Army 
Property  Number  219330315 
Status:  Unutilized 
Comment;  2  story  family  bousing,  concrete 

block/wood,  needs  rehab,  off-site  use  only. 
12  Detached  Garages 
Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New  Windsor  Co:  Orange  NY  12553- 
Property  Number  219330318 
Status:  Unutilized 
Comment:  1  story  garages,  concrete  block/ 

wood,  needs  rehab,  off-site  use  only. 
30  Storage  Sheds 

Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New  Windsor  Co:  Orange  NY  12553- 
Property  Number  219330317 
Status:  Unuhlized 

Comment;  1  story  ahiminumAvood  storage 
sheds,  good  condition,  off-site  use  only. 
Bldg.  1202 

Stewart  Army  Subpost 
D  Street 

New  Windsor  Co:  Orange  NY  12553- 
Property  Number  21933031S 
Status:  Unutilized 
Comment:  1453  sq.  ft.,  i  story  concrete/ 

wood,  needs  lehah,  presence  of  asbfwtos, 

most  recent  use — office,  off-sjta  as*  only. 


Bldgs.  1204, 1206, 1208 

Stewart  Army  Subpost 

D  Street 

New  Windsor  Co:  Orange  NY  12553- 

Property  Numbers:  219330319-219330321 

Status:  Unutilized 

Comment;  4349  sq.  ft.,  2  story  concrete/ 
wood,  needs  rehob,  presence  of  asbestos, 
most  recent  use — barracks,  off-site  us« 
only. 

Bldg.  1404 

Stewart  Army  Subpost 

Bruenig  Road 

New  Windsor  Co;  Orange  NY  i:553- 

Landholding  Agency:  Army 

Property  Number  219330322 

Status;  Unutilized 

Comment:  approx.  8776  sq.  ft.,  2  story 

concrete/wood,  needs  mafot  refaab. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  2500 

Stewart  Army  Subpost 
4  th  Street 

New  Windsor  Co;  Orange  NY  12553- 
Landholding  Agency:  Army 
Property  Number  219330323 
Status;  Unutilized 
Comment;  approx.  4350  sq.  ft,  2  story 

condete/wood/brick  veneer,  needs  nMJor 

rehab,  presence  of  asbestos,  off-site  ujw 

only. 

Bldg,  709 

U.S.  Military  Academy 

709  Worth  J'lace 

West  Point  Co:  Orange  .NY  10996 

Landholding  Agency:  Army 

Property  Number  219330324 

Status;  Unutilized 

Comment:  approx.  1400  sq.  ft.,  2  story,  need 

repairs,  roost  recent  use — storage,  off-site 

use  only. 

Bldg.  621 

U.S.  Military  Academy 

North  Alhleiic  Field 

West  Point  Co;  Orange  NY  10996 

Landholding  Agency;  Army 

Property  Number  219330325 

Status:  Unutilized 

Comment;  1478  sq.  ft,  1  story,  concretey 

aluminum,  most  recent  use — storage  shed, 

off-site  use  only. 
Bldg.  623 

U.S.  Military  Academy 
North  Athletic  FieW 
West  Point  Co:  Orange  N'Y  lO-.IIG 
Landholding  Agency:  Army 
Property  Nu.Tiber  219330326 
Status:  Unutilized 
Comment:  200  sq.  ft.  1  story,  concrete/ 

aluminum,  most  recent  use — storage  sbed, 

off-site  use  only. 
Bldg,  1848 

U.S.  Military  Academy 
Lake  Frederick  Road 
Woodbury  Ca  Orange  N'Y  10996-1592 
Landholding  Agency:  Army 
Property  Number  219330437 
Status:  Underutilized 
Comment:  2866  sq.  ft.,  2  story,  needs  mapr 

rehab,  presence  of  asbestos  and  lead  baead 

paint,  off-site  use  only,  most  receiU  use — 

storage/offices. 

North  Carolina 

Bldgs.  A-«25,  A-t628 
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Fort  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219320308-21932030<1 

Status:  Unutilized 

Comment:  2794  sq.  ft.  ea..  1  story,  most 

recent  use — mess,  need  repairs,  off-site  use 

only. 
Bldg.  C-4731 

Fort  Bragg  Co:  Cumberland  NC  28307 
Landholding  Agency:  Army 
Property  Number:  219320310 
Status:  Unutilized 
Comment:  780  sq.  ft.,  concrete  block  press 

box,  off-site  use  only. 

Bldg.  A-5425 

Fort  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219330311 

Status;  Unutilized 

Comment:  4720  sq.  ft.,  2  story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  0-9710 

Fort  Bragg  Co:  Cumberland  NC  28307 
Landholding  Agency;  Army 
Property  Number:  219330312 
Status;  Unutilized 
Comment;  974  sq.  ft.,  metal  trailer,  need 

repairs,  most  recent  use — living  quarters. 

off-site  use  only. 
Bldg.  0-9711 

Fort  Bragg  Co:  Cumberland  NC  28307 
Landholding  Agency;  Army 
Property  Number;  219330313 
Status;  Unutilized 
Comment;  403  sq.  ft..  1  story  wood  cabin. 

need  repairs,  most  recent  use — living 

quarters,  off-site  use  only 
Bldg.  0-9712 

Fort  Bragg  Co:  Cumberland  NC  28307 
Landhold^.ig  Agency;  Army 
Property  Number;  219330314 
Status:  Unutilized 
Comment;  730  sq.  ft.,  wood  garage,  need 

repairs,  cff-site  use  only. 

Ohio 

Bldg.  P-3 

Doan  US  Army  Reserve  Center 
Portmonth  Co;  Scioto  OH  45662 
Landholding  Agency:  Army 
Property  Number;  219320311 
Status;  Unutilized 

Coment;  10752  sq.  ft.,  1  story  brick,  most 
recent  use  office,  possible  asbestos. 

Bldg.  P-4 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662 
Landholding  Agency:  Army 
Property  Number:  219320312 
Status;  Unutilized 

Comment;  2508  sq.  ft.,  1  story  brick,  most 
recent  use — vehicle  maintenance  shop. 

Bldg.  P-2 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420 
Landholding  Agency:  Army 
Property  Number:  219320314 
Status:  Unutilized 

Comment:  3956  sq.  ft..  1  story  brick,  most 
recent  use— office,  possible  asbestos. 

Bldg.  P-3 

Hayes  U.S.  Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420 
Landholding  Agency:  Army 


Property  Number;  219320315 

Status:  Unutilized 

Comment:  1259  sq.  ft.,  1  story  brick,  most 

racent  use — vehicle  maintenance  shop, 

possible  asbestos. 

Oklehoma 

Bldg.  T-2545. 

Fori  Sill 

2544  Sheridan  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219011255 

Status:  Unutilized 

Comnient:  1994  sq.  ft.;  asbestos:  wood  frame; 

2  floors,  no  operating  sanitarj'  facilities; 

most  recent  use — barracks. 
B.dg  T-2606 
Fort  Sill 

2606  Currie  Road 

l.awton  Co;  Comanche  OK  73503-5100 
Lo.idholding  Agency:  Army 
Property  Number;  219011273 
Status;  Unutilized 
Comment;  2722  sq.  ft.;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-3507 
Fort  Sil! 

3507  Sheridan  Road 
Lawton  Co;  Comanche  OK  73503-5100 
Landholding  Agencv  Army 
Property  Number:  219011315 
Status:  Unutilized 
Crr.ment.  2904  sq.  ft.;  possible  asbestos; 

potential  hea\'y  metal  contamination;  wood 

frame;  most  recent  use — chapel. 

Bld-^.  T-4919 

Fort  Sill 

4919  Post  Road 

Lavs  ton  Co;  Comanche  OK  73503 

Landholding  .\gency:  Army 

Property  Number:  219014842 

Status:  L'nutillzed 

Comnient:  603  sq.  ft.;  1  stor>'  mobile  home 

trailer;  possible  asbestos:  needs  rehab. 
Bldg.  T-4523 
Fort  Sil! 

4523  Wilson  Road 
Lawton  Co;  Comanche  OK  73503 
Lardholding  Agency:  Army 
Property  Number;  219014933 
Status;  UnL'tiiized 
Comment:  1639  sq.  ft.,  1  story  wood  fran-,e, 

peeds  rehab,  possible  asbestos,  most  recent 

(ise — storage. 

Bltig.  T-«38 

Fort  Sill 

836  Macomb  Road 

La\vton  Co;  Comanche  OK  73503-5100 

Lardholding  Agency:  Army 

Property  Number:  219220609 

Status;  Unutilized 

Comment;  151  sq.  ft.,  wood  frame,  1  story, 

off-site  removal  on'y,  most  recent  use — vet 

facility  (quarantine  stable). 
Bldg.  T-2702 
Fort  Sill 

2702  Thomas  Street 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240655 
Status:  Unutilized 
Comment:  5520  sq.  ft.,  1  story  wood  frame, 

peeds  rehab,  off-site  use  only,  most  recent 

use — admin. 


Bldg.  T-3311 
Fort  Sill 

3311  NaylorRoad 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240656 
Status;  Unutilized 

Comment:  1468  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — admin. 
Bldg.  T-954 
Fort  Sill 

954  Quinette  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency;  Army 
Property  Number:  219240659 
Status:  Unutilized 

Comment;  3571  sq.  ft.,  1  stor\- wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — motor  repair  shop. 
Bldg.  T-1050,  T-1051 
Fort  Sill 

1050  Quinette  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers;  219240660-219240661 
Status;  Unutilized 

Comment;  6240  sq.  ft.  ea.,  2  story  wood 
frame,  needs  rehab,  off-site  use  only,  most 
recent  use — barracks. 
Bidgs.  T-2703.  T-2704 
Fort  Sill 

2703  Thomas  Street 

Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers;  219240667-219240668 
Status;  Unutilized 

Comment;  5520  sq.  ft.  ea.,  2  story  wood 
frame,  needs  rehab,  off-site  use  only,  most 
recent  use— enlisted  barracks. 
Bldg  T-2740. 
Fort  Sill 

2740  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240669 
Status:  Unutilized 

Comim.ent:  8210  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — enlisted  barracks. 
Bldg.  T-2745 
Fort  Sill 

2745  Miner  Road 

Lawton,  OK,  Comanche,  Zip;  73503-5100 
Landholding  Agency;  Army 
Property  Number;  219240670 
Status;  Unutilized 

Comment;  8288  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — enlisted  barracks. 
Bldg.  T-2633,  Fort  Sill 
2633  Miner  Road 

Lawton  Co;  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240672 
Status;  Unutilized 

Comment:  19455  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  offsite  use  only,  most  recent 
use— enlisted  mess. 
Bldg.  T-2701.  Fort  Sill 
2701  Thomas  Street 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219240673 
Status:  Unutilized 
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rnmment:  5520  sq.  ft..  2  slor>  wood  frame. 

needs  rehab,  of£si!e  use  oaiv.  mosi  ret:enl 

use — storage. 
BIdg.  T-2907,  Fort  Siil 
2907  Marcy  Road 

Lawlon  Co;  Comanche  OK  73503- 5 ioa 
Landholding  Agencv:  Army 
Property  Number;  21QJ40574 
S!,;;us:  L'nutili/.ed 
Comment;  3o61  sq.  ft..  1  y-a.-y  wood  frar.-.v-. 

needs  rehab,  ofT'JiTe  u^H  o'llv   riiost  rer;^  it 

use — stc.rd;;e. 
hlaa.  T-29:8.  Fort  Si!! 
292a  Cubter  Road 

Lnvvton  Co:  Co.v.anc.V  Q.K  r'^aj-Mtrt) 
Lii.-idholdi;:g  .Aceni  v.  Ar^.y 
froperry  Njrr.St'r   2If)24r!S7.=> 
S!,-tus:  l"nu?i!;zed 
Co:r.mcnt   2313  '■.q.  ft  .  l  ncry  wooj  finrc". 

r>eeds  re.^.BD.  offvite  u^  i  n!v   rT>os;  n^eni 

use — sto-dge. 

H'd:;.  T-1050,  Fort  S!) 
4050  Pitman  S'reet 

L;r.vtcn  Co  Comanrh>>  OK  7?.i(r.i-'iMK) 
L>r>dho\aing  A^fr.c\-.  Army 
Krope.ty  .N'.n.ber;  21124067»> 
Status-  Unutilized 

C.-)n:.-nent;  3177  sq.  ft.    t  slon  wc^^d  ir.ar^e. 
.needs  rehab,  offs.te  use  o"!v.  o'lsl  retent 
use — stor.i^ 
Bidg.  P-3032.  Fort  S.;i 
30.;2  Hdskins  Road 

Lawton  Co;  Comanche  OK  73s;)  --.s^rin 
Landholding  .Agency:  Arriv 
Propeny  Number:  21P2-i  Jti~3 
Stoics;  Unutilised 

C:ot^ment:  101  sq.  ft..  1  story  vvcxxi  .'.  ,-,-nf. 
needs  rehab,  offsite  ase  'j:i!v.  rrosi  n^fn? 
use — general  storehovj"-e 
Bidg.  T-3325,  FortSi'l 
3325  Naylor  Road 

Lawton  Co;  Co.-nanr  he  GK  7 :•.  Si)'<-=KWt 
Laadholding  Ageni  y  Armv 
Property  Number;  210240Sfll 
Sla.'js.  Unutilized 

Comment:  8832  sq.  *■:.,  1  stor^,'  wood  is:-.rA<-.. 
nr-eds  rehab,  offsite  ■j'^e  n-]\.  most  ret  f-:il 
use — warehoar,e. 
B:dg.  T-260.  Port  S;i! 
2faO  Corral  Road 

L<;\''cn  Co  Cc^ianthe  OK  7:',^h'i-'''::i:i 
Landholding  .A^erirv;  .Amiv 
Property  Number.  21Q:4U''7s 
Status;  Unu'ilized 

Coi-i.rnei'.f  4;ij8  sq.  ;:.,  2  s';.-v  \«  ood  frjrri-. 
nl;  "'t^  ii--.r  oniv.  poss;riK'  .is:x*sto.s.  most 
r'r'.iri  ;  Lis; — attmin;-;tr<  t;rtn. 
Bi.i-  T-Si.^i.  Fort  Si!! 
L.-'wtoii  Co;  Comanchn  OK  73;'ii.'l-:i;i'() 
l.j::c:)alding  .•\g^nry;  Army 
PropM-ry  .\t;:Tiber;  21332'J,3_4 
S;jtus;  Unutilized 

Com.mrnt:  1255  sq.  ft..  1  .--tor^  wood  h=me, 
po*>s!b;e  asbestas.  off-s,r«>  t,'se  0"iy,  need? 
rehab,  .most  recent  us-^ — d,-v  rrK.m 
Blds.T-.3644.  Fort  Sin 
Lawton  Co:  Comanche  OK  ;j5i)i-=.iOj 
La.Tdhoiding  Aeenry;  Armv 
Property  .Number:  2193320.^27 
Status:  Lhiutilized 
Comment;  l-stur\'  wood  frame,  possibie 

asbestos,  off-site  use  on^v 
Bidg  T-4722.  Fort  Siil 
Limton  Co:  Comanche  OK  73501-5100 


Landholding  Agenrv;  Annv 

Status;  Unutilized 

Comment  13500  s<v  fl-  2  story  wood  fcame. 

possible  astiestos.  off-si;e  use  only,  most 

recent  use — band  training  fac. 
Bkig  T-5122,  FortSiil 
!^vv  ton  Co;  Coma'-.che  OK  73501-5100 
Lar,d.ho!d;ng  .Agency;  Armv 
Status'  L'nutllized 
Co-.:iM>nl: 

Hidg.  P-6220.  Fort  Siil 
Lflw'-.n  Co  Comanche  OK  735m-r:lPn 
Lan.ihoidirg  A^'-nc  y;  -\rmy 
Property  Number  21>1320335 
S'a;i;s'  U.-.ut;!izr»d 
Com.Tient:  843  sq.  ft.,  1  sicry  wood  frr.me 

p.os--'ble  ast>j?tos,  m'sl  rwer.!  use — 

c  r.ns'ruttioD  bkig.,  of!-sMe  use  only. 
Bidg  8-6228.  Fort  Sil! 
L3w;on  Cx)  Comar:chp  OK  "S^Oi-.-iirK) 
L.-iHC holding  .■\8Pnrv:  .Army 
Property  Number  21932033b 
Status;  L'nutihzed 
Com.ment:  352  sq.  ft.,  1  story  wood  'rime, 

possible  asbestos,  most  rererxt  u.se — tzt ^ 

hc'ise.  otf-sile  u.s'j  on'y. 
Bidg  P-66m.  Fort  Sill 
I.awtcn  Co:  Comanche  OK  73.501-5100 
La.^dho!d;ng  Agency:  Army 
Propery  Number;  219320339 
Stat;js;  Unutilized 
Comr^ent.  160«  sq.  ff..  pcssi'Te  asbestos, 

most  recent  use  boy  scoui  bidg..  oiTsite  use 

oniy. 

Bidg.  P-2R10,  Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agencv.  A.^mv 

Property  Number;  219330372 

Status:  Unutilized 

Comment:  512  sq.  ft  .  1  stoPv.  possible 
asbestos,  most  recent  use — c  ^assroom.  off- 
site  use  only. 

Bidg.  4722.  Fort  Sill 

Lrv.ton  Co:  Comanrhf  OK  7.^','i3-'.l(''a 

Ld.'-i-iholdir;;  Age.-.cy;  A.-my 

Property,  Number  22  9."30.3'73 

St.-.tus:  l.'nuii.'izad 

Corr.me.'it:  3375  sq  ft  ,  2  s--,.-y.  p<.ssib!e 

asbestos,  most  recent  usr*— ^.^;7^l^.lSt^3:;o^. 

nf.''-s:te  use  on!v 

!5!dg  T5015.  Fort  Sill 

Lawton  Co:  Ctmancbe  OK  7350':-5.i>0 

L.2n(ihol:)!ng  Agency:  .Army 

Property  Number;  219330374 

St.3tus;  Unutilized 

Comment;  1412  sq   ft.,  l  strjr.  v. cod 


asbestos,  mo.st  recei.t  use— .-.  ;  :--n's; 
s..pply.  ciTsite  use  cniy 

Bt('g.  150:4.  FjrtS,;! 

La-rt  !o.i  Co-  Comanche  OK  73  ji(3-5U;0 

La:i  Jhoiding  Agency  .Army 

Properly  Numher:  219330375 

Sta!u>::  L^nu'ilized 

C/3mm,ent;  2418  sq  ft..  2  story   po,s^Mb;e 
asbestos,  .most  recent  usp-^d.Tjt is.  oL'- 
s;  e  use  only. 

B'd;;  T5017,Fort  Sill 

Law'on  Co  Comanche  OK  73303-5100 

Landhoiding  Aigenrv:  Armv 

Property  Number.  219330375 

.S'3tus  Unij'iiized 

fVj.mment.  1176  sq,  ft  ,  1  story,  pr.s<;iDle 
asbestas,  most  reiifnt  use — d.'.v  room,  oil- 
site  use  only. 


..hie 
on/ 


Bidg.  T232,T236  Fort  Sill 

Lawton  Cx).  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numbf^rs;  219330377-219330378 

Stat.ts:  Uaul)lii*?d 

C/3mment:  2863  sq,  ft.  ea..  1  story  wood, 

possible  asbestos,  most  recent  l.-s*> 

storage,  oif-site  use  or.iv. 
Bidg.  T312,  Fort  Siii 
Lawton  Co.  Comanche  OK  7  35a3-sirX) 
Landnoidir.g  .Agencv;  .Armv 
Property  Number  21<>  =  303-1 
Status:  i'nutii!7j^ 
romment;  1970  sq.  ft..  2  stcy  wood.  possiLlr 

asbestos.  mo'^t  r^ce^t  use — 'Ja-^e.  off-si!e 

useontv. 
Bidg.  Tlb)2.  Fc.rl  Sill 
Lawtcn.  OK,  Com.anche  Z.p-  73r.i)3-5lf)0 
La;icho!ding  Agency  .Army 
Property  Number  2193303S0 
.S'atus;  L'Tjtiiized 
Com..ment   l,i05  sq  ft..  1 -story  wood.  possiDle 

asbestos,  mo>-t  recent  use — stcog*-..  off-site 

w^e  onlv. 

Bidg.  71665,  Fort  Sill 

Lawton,  OK,  Comaiich*,  Zip.  7  3.50.V-5100 

Landholding  .Aj^v-ncy:  .Army 

Property  Number  219330331 

Status;  Unuiiiized 

Comment.  1305  sq.  ft..  1-s'ory  wood.  vx»s;b!t 

asbestos,  most  recpnl  l-h; — storskc.  nff-sil« 
u.se  only. 
Bidg,  T2034,  Fort  Sill 
La  v;on,  OK.  Cx)rrianche,  Zip:  7350>-5iCiO 
Landholding  Agency:  A.-my 
Property  Number:  2193.30383 
Status;  Unutilized 
Coinment  401  sq.  ft..  1-ston  woc-d,  possihit 

asbestos,  most  rerpnt  use — s'.orage,.  off-sitr- 

use  only. 
Bidg,  T2705.  Fort  Sill 
LavMon   OK.  Comanche,  Z.p,  73503-': niCi 
Landholding  .Agenc  y  .Armv 
Property  Nu.mber:  21O3.303;>4 
Status;  L'nutilized 
Com.ment   1501  sq  ft  ,  2-story  •.%ofd  pow./u.V 

asbestos,  most  ret.ent  use — sfcrdgt-,  off-^iie 

use  only 
Bld2  T27a6.  Fort  Sdl 
Lawcn,  OK,  Comenjhe.  ZJp  "35C-3-5i:>0 
L.indholding  AgTirv:  .Army 
Proper'y  Nutnber;  2193,30355 
Si,.' as;  Unutr.:.:ed 
Comment:  2155  sq   ft  .  2-s'or,  v.  cod.  possi^i^- 

Bsbestos,  most  recent  use — stor'n;; ,  cf'siti- 

use  only 

B!og,  T270-    Fort  S,ll 

Lawton,  OK,  Cumarv  bt-   Zip  775-03- .5iOO 

Lar.dho.'dms  .Acpnt  \    .A.-tc.v 

Prop^rtv  .N,ur.ber  219330.?.-o 

Status.  I'nut '..led 

C^m.ment  2148  sq.  ft  .  2-s;oni  wjod.  puss.Me 

asbestos,  most  recent  use — st(^-,-,m-.  off-site 

use  only 
Bidg.  T270H  Fort  Siil 
lawton.  OK  Coi-.snche.  Z:;>  '"•=:03-5'.(At 
Landholding  Agencv  .Armv 
Properly  Nun-ber:  219330387 
Status;  Uautil'2*'d 
C«mm,ent;  2153  sq   ft..  2-stor>.  possitile 

asbestos,  most  rei  cnt  use — et.orr.ge.  off-^ite 

use  only 

Hldg.  T2709,  Fort  S.ll 

Lawton,  OK.  Co.iiaacbe,  Zii>.  ;3503-51UU 
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Landholding  Agency:  Army 
Property  Number:  219330388 
Status:  Unutilized 

Comment:  2112  sq.  ft..  2-story  wood,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldg.  T2713,  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330389 
Status:  Unutilized 

Comment:  114  sq.  ft.,  iron/metal  bldg.. 
possible  asbestos,  most  recent  use — 
storage,  off-site  use  only. 
Bldgs.  T2756.  T2757,  Fort  Sill 
Lawton.  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219330390-219330391 
Status:  Unutilized 

Comment:  5172  sq.  ft.  ea..  1-story  wood, 
possible  asbestos,  most  recent  use — 
storage,  off-site  use  only. 
Bldg.  T3026.  Fort  Sill 
Lawton,  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330392 
Status:  Unutilized 

Comment:  2454  sq.  ft..  1-story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldg.  T36S1,  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330393 
Status:  Unutilized 

Comment:  2770  sq.  ft..  1-story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Bldg.  T3706,  Fort  Sill 

Lawton,  OK.  Comanche,  Zip;  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219330394 

Status:  Unutilized 

Comment:  1947  sq.  ft.,  2-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T3710.  Fort  Sill 
Lawton.  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330396 
Status:  Unutilized 
Comment:  1176  sq.  ft..  1-story,  possible 

asbestos,  most  recent  use — storage,  off-si tt- 

use  only. 
Bldg.  T3 712,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip;  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330397 
Status:  Unutilized 
Comment:  1021  sq.  ft.,  l-stor>'.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T3713,  Fort  Sill 
Lawton,  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330398 
Status:  Unutilized 
Comment;  1013  sq.  ft.,  1-stor)-,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T3714,  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330399 


Status:  Unutilized 

Comment:  1159  sq.  ft..  1-story,  possible 
asbestos,  most  recent  use-storage,  off-site 
US8  only. 
Bldg.  T3718.  Fort  Sill 
Lawton,  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330400 
Status:  Unutilized 

Comment;  1195  sq.  ft.,  l-story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldg.  T4035.  Fort  Sill 
Lawtcn.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330401 
Status:  Unutilized 
Comment:  867  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T4474.  Fort  Sill 
Lawton.  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330402 
Status:  Unutilized 
Comment:  1159  sq.  ft.,  l-stor>-.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5011,  Fort  Sill 
Lawton.  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330403 
Statws:  Unutilized 
Comment;  1556  sq.  ft..  l-stor>-,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg  T5016,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330404 
Status;  Unutilized 
Comment:  2825  sq.  ft..  l-stor\'.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5120.  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330405 
Status;  Unutilized 
Comment;  1471  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg  T5123,  Fort  Sill 

Lawton.  OK.  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330406 

Status;  Unutilized 

Comment;  1  story,  possible  asbestos,  most 

recent  u.se — storage,  off-site  use  only- 
Bldg.  T5124,  Fort  Sill 
Lawton,  OK,  Comanche.  Zip;  73503-5100 
Landholding  Agency:  Army 
Property  Number;  219330407 
Status:  Unutilized 
Comment:  1287  sq.  ft,  1  stor>',  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5125,  Fort  Sill 

Lawton,  OK.  Comanche,  Zip;  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330408 

Status:  Unutilized 

Comment;  2101  sq.  ft.,  1  stor)-,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 


Bldg.  T5126.  Fort  Sill 
Lawton.  OK.  Cotaanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330409 
Status:  Unutilized 

Comment:  1108  sq.  ft..  1  story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldgs.  T5245  thru  T5248.  T5252.  Fort  Sill 
Lawton.  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219330410-219330413. 

219330417 
Status:  Unutilized 

Comment:  3081  sq.  ft.  ea..  1  story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldg.  T5249,  Fort  Sill 
Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330414 
Status:  Unutilized 

Comment;  2920  sq.  ft..  1  story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldgs.  T5250  thru  T5251,  Fort  Sill 
Lawton,  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219330415-219330416 
Status;  Unutilized 

Comment:  3257  sq.  ft.  ea..  1  story,  possible 
asbestos,  most  recent  use — storage,  site  use 
only. 
Bldg.  T5628.  Fort  Sill 
Lawton,  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330418 
Status;  Unutilized 

Comment;  2016  sq.  ft.,  1  story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 
Bldg.  T5637,  Fort  Sill 
Lawton.  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Propeity  Number  219330419 
Status:  Unutilized 

Comment;  1606  sq.  ft.,  1  story,  possible 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Texas 

Harlir.gen  USARC 

1920  East  Washington 

Harlingen,  TX,  Cameron,  Zip;  78550- 

Landholding  Agency:  Army 

Propert>  Number  219120304 

Status:  Excess 

Comment:  19440  sq.  ft.,  1  story  brick,  needs 
rehab,  with  approx.  6  acres  including 
parking  areas,  most  recent  use — Army 
Reserve  Training  Center 

Bldg.  P-3824,  Fort  Sam  Houston 

San  Antonio.  TX,  Bexar.  Zip:  78234-5000 

Landholding  Agency:  Army 

Property  Number  219220398 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  1-story  concrete 
structure,  within  National  Landmark 
Historic  District,  off-site  removal  only. 

Bldgs.  441-442,  Fort  Hood 

Ft.  Hood.  TX.  Bell.  Zip:  76544- 

Landholding  Agency:  Army 

Property  Numbers:  219320345-219320346 

Status:  Unutilized 
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Comment  6033  sq.  ft  .  2-ftor>  wood  frfjr.e, 
most  recent  use  offjces.  needs  rth.-ib.  off- 
site  use  or.lv 

B!dg  4168,  Fort  Hood 

Ft.  Hood  TX,  Bell.  Z:p  -65-14- 

Landholding  .Ager.cv;  Arr-:y 

Property  Number  2193:0350 

Status:  Unutilized 

Comment:  2100  sq.  f;  .  l-s'orv  steei  fra.-:.e. 

most  recent  use — vth^rle  wash  piatfcrrr., 

needs  rehab,  off-site  use  or,.K 
Bidg.  440.  Fort  Biifs 
El  Paso,  TX.  El  Paso.  Z:p.  799U^ 
Land.hoiding  A,.:.ency:  Armv 
Property  Number  2193Z.'''.i5.=) 
Status   L'nutilized 
Comment:  1651  sq  ft    l-story  huLk.  .—.est 

recent  use — educaiicr.  f&ni;t\.  off-.s.te  ..?e 

only. 

BIdg,  1164   Fort  Blis-; 

El  Paso.  TX.  El  Pa'o.  Zip  79916- 

Lanchodmg  Agency:  Army 

Propertv  Number  219330420 

Status:  L'nutiiized 

Comment:  2054  net  sq  ft..  1  storv  vnc-ocI.  ~.ofI 
recent  use — odrr,:ri  bicg..  r.ee^s  rehah  off- 
site  use  only. 

BJdg  512,  FonHood 

Ft.  Hood.  TX,  Cornell.  Zip,  76544- 

Landholdi.ig  Agency  Armv 

Property  Number  2193"^04:i 

Status:  Unutilized 

Comment  6733  sq.  ft  .  1  slon,  wood,  most 

recent  use — commissary,  off-site  use  cr.!\ 
Bidg  7040  Fo-1  Hood 
Ft.  Hood  TX.  Corye!!.  Zip  76544- 
Landhoiding  Agency   Armv 
Property  Number:  219330425 
Status  Inutiiized 
Comment   100  sq   ft.,  :r;0--t  recent  use c.l 

storage  Sidg  ,^cff-site  use  onK. 
Bldg  P-293 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-50UO 
Landho;d..Mg  Agency:  Army 
Property  Nu.mber  219330441 
Status:  L'nutiiized 
Comm.ent  442  sq  f t  .  1  story  brick,  needs 

rehab,  wit.'iin  National  Landmark  l^islor.c 

District,  off-site  use  only. 
Bidg  P-298 
Fort  Sam  Houston 

San  Antonio  Co  Bexar  TX  7a2."-4-50&0 
Landholding  Agency:  Annv 
Property  Number:  219330442 
Status:  Unutilized 
Comment  3200  sq.  ft.,  i  story  .hollow  tile, 

needs  rehab,  within  National  Landmark 

Historic  District,  off-site  use  only. 
Bldg  P-371 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  73234-5000 
Landholding  Agency:  Army 
Property  Number:  219330443 
Status:  Unutilized 

Comment:  18387  sq.  ft..  2  story  strutter;  t  tile, 
off-site  use  only,  most  recent  use— vehicle 
maintenance  shop. 
Bldg.  P-377 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Armv 
Property  Number:  219330444 
Status:  Unutilized 


Comment.  74  sq  ft  ,  1  i'oTX  brick   needs 
rehab,  location  in  Nation?.!  H.>;;oric 
District,  off-site  use  only,  most  recent  ^se- 
scaJe  house. 

Bidg  S-1154 
Fort  Sam  Houston 

San  .Antomo  Co:  Bexar  TX  7P. '4-5000 
Landhcl-dir.g  Agency  Army 
Property  Number  219330445 
Status.  Unutilized 

Ccmiment  8629  sq  ft..  2  strn  v%ood  fri.me. 
needs  rehab,  located  m  Na'.cnj;  H.>::cr,c 
District,  off-site  use  cn.v. 
Bldg  T-374 
Fcrt  Sami  Houston 

San  .Antonio  Co:  Bexar  TX  ".S:.;4-50f  0 
Lanchoidsng  Agency:  Anr.y 
Property  Number:  219330480 
StstL'^:  Unutilized 

Comment:  8640  sq  ft,  1  sto.-v  wood  fra.me. 
needs  rehab,  located  in  Nations!  H. stone 
District  off-site  use  oniv 
Bidgs  T-1170,  T-1468 
Fort  Sam  Houston 

Sf.n  .Antonio  Co  Bexar  T.X  7e.::-4-5CC0 
Landholding  Agency:  Army 
Property  Numbers:  21 9330451-21 9350432 
Status,  Unutilized 

Com..menf   1144  sq.  ft  ea  .  1  story  wood 
frame,  needs  rehab,  o.'f-s.ie  use  ontv.  most 
recent  use — ad.ministration 
Bldg  T-1492 
Fori  Sa.m  Houston 

San  Antonio  Co  Bexar  TX  7S;?4-50OO 
Landholding  Agency  Army 
Property  Number  219330483 
Status:  Unutilized 

Com..ment:  2284  sq.  ft..  1  s'ory  wood  frame, 
neecs  rehab,  off-site  use  onK .  m.osi  recent 
use — administration. 
Bldg.  T-2066 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78134-5000 
Landholding  Agency:  Anny 
Property  Number:  2193304S4 
Status:  Unutilized 

Comment:  4720  sq  ft..  2  story  wood  fr2m:e. 
needs  rehab,  off-site  ^^e  or.]\.  m.ost  recent 
use — adminisL-ation. 
Bldg  T-2509 
Fort  Sam  Houston 

San  Antonio  Co  Bexar  TX  78234-5300 
t-and.loldmg  Agency  Armv 
Property  Number:  219330485 
Status  Unutilized 

Com.ment:  3147  sq  ft.,  1  storv  wood  fra.me. 
needs  rehab,  off-site  use  or,i\    m,ost  recent 
use — administration. 
Bldg  T-5901 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  76234-5000 
Landholding  Agency:  Array 
Property  Number  219330486 
Status:  Unutilized 

Comment  742  sq.  ft.,  1  story  wood  frE.~.e,  off- 
site  use  only,  most  recent  use — 
adm.inistration. 
Bldg  T-1464 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330487 
Status.  Unutilized 


Comment   3 
needs  reht 


'8  sq.  ft.,  1  story  wood  fran 


b,  off-site  use  on!v.  rr:o-^\  t^ 


i;se — t-shirts  and  frame  shop 
Bldg  T-1874 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  782  34-;  000 
Landholding  Agency:  Army 
Property  Number;  219330488 
Status:  Unutilized 
Com..ment:  3108  sq.  ft..  1  story  wood  f-s-e 

needs  rehab,  off-site  use  only. 
Bldg  T-2011 
Fort  Sam  Houston 

San  .Antonio  Co:  Bexar  TX  78234-50CK3 
Landholding  Agency:  Army 
Property  Number  219330489 
Status  Unutilized 

Com.ment   150  sq  ft..  1  story  wood  frame 
needs  rehab,  off-site  use  only,  most  recent 
use — storehouse. 
Bldg  T-2193 
Fort  Sam  Houston 

San  Antonio  Co  Bexar  TX  75234-5000 
Landholding  Agency:  Army 
Property  Nu.mber  219330490 
Status:  L'nutiiized 

Com.mjent:  1800  sq  ft ,  1  story  wood  frarr.e 
needs  rehab,  off-site  use  only,  most  recent 
use — storage  shed. 
Bidg  T-2507 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  7a234-50C'Q 
Landholding  Agency:  Army 
Property  Number:  219330491 
Status:  Unutilized 

Comment.  224  sq.  ft..  1  story  wood  fram.e. 
needs  rehab.  ofT-site  use  only,  most  recent 
use — storage. 
Bidg.  T-2510 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  A,.rmy 
Property  Number:  219330492 
Status:  ijnutilized 

Comment:  3210  sq  ft.,  1  story  wood  fra.T.t 
needs  rehab,  off-s-ite  use  only,  most  recent 
use — storage. 
Bldg  T-4044 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330493 
Status:  Unutilized 

Comment:  263  sq.  ft  .  1  sto.'v  brick  frame, 
needs  rehab,  off-site  use  only,  m,ost  recent 
use — storage. 

Bldgs.  T-2511.T-2512 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Numbers  219330494-219330455 

Status:  Unutilized 

Comment:  18260  sq  ft.  ea..  1  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — vehicle  maintenance  shop 
Bldg  T-2513 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330496 
Status:  Unutilized 
Comment:  13603  sq.  ft  ,  1  story  wood  fra-me. 

needs  rehab,  off-site  use  only,  most  recent 

use — repair  shop. 
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Bldg.  S-2516 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330497 

Status:  Unutilized 

Comment:  3008  sq.  ft.,  1  stor>-  steel,  lead 
contaminants  present,  off-site  use  only, 
most  recent  use — paint  stripping  plant. 

Bldg.  T-2520 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330498 

Status:  Unutilized 

Comment:  31296  sq.  ft..  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — physical  fitness. 
Bldg.  T-2183 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330499 
Status:  Unutilized 
Comment:  3000  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — stable, 
Bldg.  T-6231 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330500 
Status:  Unutilized 

Comment:  600  sq.  ft.,  1  story  wood  frame,  off- 
site  use  only,  most  recent  use — firing 

range. 
Bldgs.  T-6232,  T-6236 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Armv 
Properly  Numbers:  219330501-219330502 
Status:  Unutilized 
Comment:  401  sq.  ft.  ea.,  1  story  wood  frame. 

off-site  use  only,  most  recent  use — firing 

range. 
Bldg.  T-2508 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330503    - 
Status:  Unutilized 
Comment:  224  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  T-211 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219340194 
Status:  Unutilized 
Comment:  2284  sq.  ft.,  1  story  wood  frame. 

off-site  use  only,  most  recent  use — 

instruction  bldg. 
Bldg.  T-1031 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219340195 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2  story  wood  frame. 

off-site  use  onlv,  most  recent  use — photo 
lab. 
Bldg.  T-1 126 
Fort  Sam  Houston 


San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219340196 

Status:  l.'nutilized 

Comment:  4720  sq.  ft..  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — blood  donor  center 

Bldg  P-5902 

Fort  Sam  Hou.<;ton 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Arm.y 

Property  Number:  219340197 

Status:  Unutilized 

Comment:  1157  sq  ft.,  1  stop,'  wood  frame. 

off-site  use  only,  most  rtcent  use — 

warehouse. 

Virginia 

Bldg.  T-6015 

U.S.  Army  Logistics  Center  &  Fort  Lee 

Shop  Road 

Fort  Lee  Co  Prince  George  V.^  23801- 

Landholding  Agency:  Army 

Property  Number:  219012376 

Status:  Unutilized 

Comment:  2124  sq  ft  ;  2  story;  most  recent 

use — barracks;  poor  condition;  needs  major 

rehab. 
Bldg.  592.  Fort  Eustis 
Newport  News  VA  23004 
Landholding  Agency  Army 
Profjerty  Number;  219340199 
Status;  Unutilized 
Comment.  2250  sq.  ft..  1  story  wood,  needs 

rehab,  most  recent  use — office,  off-site  use 

only. 
Blc^g.  708.  Fort  Eustis 
Newport  News  VA  23604 
Landholding  Agency;  Army 
Property  Number:  219340201 
Status:  Unutilized 
Comment;  2750  sq   ft  ,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage 

Bldg.  709,  Fort  Eustis 

Newport  News  VA  23604 

Landholding  Agency:  Army 

Property  Number;  219340202 

Status;  Unutilized 

Comment:  3500  sq  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — boy  scout  activity. 
Bldgs.  710,  711,  1748,  1749 
F'ort  Eustis 

Newport  News  VA  23604 
Lardholding  .Agency;  Army 
Property  Numt^ers;  219340203-219340206 
Status;  L'nutilized 
Comment;  4720  sq.  ft  ,  2  stop,-  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — education  center. 
Bldg   1705,  1714  For' Eustis 
Newport  News  \'A  23604 
Landholding  Agency  Army 
Property  Numbers;  219340234,  219340236 
Status;  L'nutilized 
Comment;  1296  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — administration. 

Bldg.  214.  Fort  Eustis 
Newport  News  VA  23604 
Landholding  Agency;  Army 
Property  Number:  219340235 
Status;  L'nutilized 


Comment;  2540  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — administration. 
Bldg.  1969,  Fort  Eustis 
Newport  News  VA  23604 
Landholding  Agency;  Army 
Property  Number:  219340237 
Status;  Unutilized 
Comment:  2592  sq.  ft..  1  stor>'  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — administration. 

Washington 

Ri;ser\e  Center.  Longview 
14  Port  Way 

Longview  Co  Cowlitz  WA  96632 
Landholding  Agency;  Army 
Property  Number;  219320368 
Status;  Unutilized 

Comment;  17304  sq  ft  .  1  story  training 
facility. 

Wisconsin 

Bldg.  7174.  Fort  McCoy 

Ft.  McCoy,  WI,  Monroe,  Zip;  54656- 

I.andholding  Agency:  Army 

Property  Number;  219320372 

Status:  Underutilized 

Comment:  8466  sq.  ft.,  l-stor>',  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  .\rmy,  most  recent  use — gen.  purpose 
warehouse. 

Bldg.  7176,  Fort  McCoy 
Ft.  McCoy,  Wl.  Monroe.  Zip;  54656- 
Landholding  Agency:  Army 
Property  Number;  219320373 
Status:  Underutilized 
Comment:  5415  sq.  ft.,  l-stor>-.  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse. 
Bldg.  7261.  Fort  McCoy 
Ft.  McCoy,  WI.  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number;  219320374 
Status;  Unutilized 

Comment:  4800  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse. 
Bldg.  457,  Fort  McCoy 
Ft.  McCoy,  WL  Monroe,  Zip;  54656- 
Landholding  Agency:  Army 
Property  Number  219320380 
Status:  Underutilized 
Comment;  573  sq.  ft.,  1-story-,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  .^mly,  most  recent  use — officer's 
quarters. 
Bldg,  1365,  Fort  McCoy 
Ft.  McCoy.  Wl,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number.  219320382 
Status:  Underutilized 
Co.mment:  2668  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — maintenance 
shop. 
Bldg.  556  Fort  McCoy 
Ft.  McCoy,  WI,  Monroe,  Zip:  54656- 
Landholding  Agency:  Army 
Property  Number:  219320386 
Status:  Underutilized 

Comment:  3748  sq.  ft.  ea.,  1-story,  presence 
of  asbestos,  needs  rehab,  used 
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intermitte-ntly  by  Army,  most  recent  use — 
unit  chapel. 

Bldg.  455,  Fori  McCoy 

Ft.  McCoy.  WI,  Monroe.  Zip:  54656- 

Landholding  Agency;  Army 

Property  Number;  219320390 

Status:  Underulilizc-d 

Comment;  2750  sq.  ft.,  1-ston,'.  presence  of 
asbestos,  needs  rehab,  used  intermitteniiy 
by  Army,  most  recent  use — admin/supplv. 

Bldg.  1734,  Fort  McCoy 

Ft.  McCoy,  VVI.  Mor.roe,  Zip:  54656- 

Landholding  Agency;  Armv 

Property  Number;  219320393 

Status;  Underutilized 

Comment:  13620  sq  f t  ,  2-ston..  presence  of 
asbestos,  needs  rehab,  used  intermitren'.ly 
by  Army,  most  recent  use — admin/supplv. 

Land  (by  State) 

Kansas 

Parcel  1 

Fort  Leavenworth 

Combined  Arms  Center 

Fort  Leavenworth  Co;  Leavenworth  KS 

66027-5020 
Landholding  Agency;  Army 
Property  Number;  219012333 
Status;  Underutilized 
Comment;  14.4-*-  acres. 
Parcel  3 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number:  219012336 
Status:  Underutilized 
Comment:  261+  acres;  heavily  forrested:  no 

access  to  a  public  right-of-way;  selected 

periods  are  reserved  for  military/training 

exercises. 
Parcel  4 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co;  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Army 
Property  Number:  219012339 
Status;  I'nderutilized 
Comment:  24  1+  acres:  selected  periods  are 

reserved  for  military/training  exercises; 

steep/wooded  area. 
Parcel  6 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co;  Leavenworth  KS 

66027-5020 
Location:  Extreme  north  east  corner  of 

installation  in  Flood  Plain  of  the  Missouri 

River. 
Landholding  Agency;  Army 
Property  Number:  219012340 
Status;  Underutilized 
Comment:  1280  acres:  selected  periods  are 

reserved  for  military/training  exercises. 
Parcel  F 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Landholding  Agency:  Armv 
Property  Number;  219012552 
Status.  L'nutilized 


Comment:  33.4  acres:  area  is  land  locked; 

heavily  wooded,  periodic  flooding. 
Minnesota 
Land 

Twin  Cities  Army  .Ammunition  PlsrA 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  Armv 
Property  Number:  219120269 
Status:  Underutilized 
Comment;  Approx.  25  acres,  possible 

contamination,  secured  area  w:ih  citemate 

access. 

Nebraska 

60  acres  &  bldgs. 

Comhusker  Army  Ammunition  Picr.t 

Grand  Island  Co;  Hall  NE  68803 

Landholding  Agency.  Array 

Property  Number:  219340220 

Status:  Unutilized 

Comment:  60  acres  of  land  and  structures 

(Bldg.  A14),  potential  utilities. 
Nevada 
Parcel  A 

Hawthorne  Army  Ammunitioa  Plant 
Hawthorne  Co;  Mineral  N'V  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  &  S.VV  edge  of 
Walker  Lane 
Landholding  Agency:  Army 
Property  Number:  219012049 
Status:  Unutilized 

Comment:  160  acres,  road  and  utility 
easements,  no  utility  hookup,  possible 
flooding  problem. 
Parcel  B 

Hawthorne  Army  Ammunitioa  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  &  S.W.  edge  of 
Walker  Lane 
Landholding  Agency:  Army 
Property  Number:  219012056 
Status:  Unutilized 

Comment:  1920  acnes;  road  and  utility 
easements;  no  utility  hookup:  pwssible 
flooding  problem. 
Parcel  C 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co;  Mineral  NV  89415- 
Location;  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine 
Area  at  Western  edge  of  State  Route  359 
Landholding  Agency;  Army 
Property  Number;  219012057 
Status:  Unutilized 
Comment;  85  acres:  road  &  u!ilit\  essements: 

no  utility  hookup. 
Parcel  D 

Hawthorne  Army  Ammunition  Pisnt 
Hawthorne  Co;  Mineral  .W  89415- 
Location.  South-southwest  of  Hawthorne 
along  HWAAPs  South  Magazine  Area  at 
western  edge  of  State  Route  359. 
Landholding  Agency:  Army 
Property  Number:  219012058 
Status:  Unutilized 
Comment:  955  acres:  road  &  utility 

easements;  no  utility  hookup. 
Ohio 
5  acres 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co;  Scioto  OH  45662- 
Landholding  Agency;  Army 


Property  Number:  219320313 

Status:  l'nutilized 

Comment;  5  acres  including  pa\ed  roads. 

parking,  sidewalks,  etc. 
3  acres 

Hayes  U.S.  Army  Reser\e  Center 
Fremont  Co:  Sandusky  OH  43420- 
Landholding  Agency:  Army 
Property  NumbKer:  219320316 
Status;  Unutilized 
Comment:  3  acres  including  paved  roads. 

parking,  sidewalks,  etc. 

Tennessee 

Milan  Army  Ammunition  Plant 

.Milan  Co;  Carroll  TN  38358- 

Location;  Plant  boundary  in  the  northeast 

comer  of  the  plant  &  housing  area 
Landholding  Agency:  Army 
Property  Number:  219010547 
Status:  Excess 
Comment:  17.2  acres;  right  of  entry  legal 

constraint. 

Holston  Army  Ammunition  Plant 
Kingsport  Co;  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number:  219012338 
Status:  Unutilized 
Comment;  8  acres,  unimproved,  could 

provide  access,  2  acres  unusable:  near 

explosives. 
Land 

Milan  Army  Ammunition  Plant 
NE  comer  of  plant  &  housing  area 
Milan  Co:  Carroll  TN  38358 
Landholding  Agency;  Army 
Property  Number:  219240780 
Status:  Unutilized 
Comment:  17.2  acres,  secured  area  w7 

alternate  access,  most  recent  use — buffer 

zone. 

Texas 

Vacant  Land,  Fort  Sam  Houston 

All  of  Block  1800.  Portions  of  Blocks  1900. 

3100  and  3200 
San  /  ntonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency;  Army 
Proper'y  Number;  219220438 
Status:  Unutilized 
Comment:  250.33  acres,  85%  located  in 

floodplain.  possibility  of  unexploded 

ordnance 

Suitable/Unavailable  Properties 

Building!,  (by  State) 

Colorado 

Bldg  T-1445.  Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219320204 

Status:  Unutilized 

Comment;  2255  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  offsite  use  removal  only,  .most 

recent  use — admin. 

Maryland 

Bldgs.  TMA4.  TMA5,  TM.A8.  TMA9 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-51 1 5 

Landholding  .A.gency;  Army 

Property  Number;  219320292 

Status;  Unutilized 

Comment  approx.  800  sq.  ft  steel  plate. 

gravel  base  ammunition  storage  area,  fa.r 

condition 
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Nevada 

U.S.  Army  Reserve  Center 

685  East  Plumb  Lane 

Reno  Co:  Washoe  N\  89502 

Landholding  Agency:  Army 

Property  Number:  219340180 

Status:  Unutilized 

Comment:  11457  sq.  ft.,  Reserve  Center  & 
2611  sq.  ft.  vehicle  repair  shop  on  4.29 
acres,  presence  of  asbestos,  1  story  each, 
perpetual  easement  for  road  right  of  way  50 
ft.  from  property 

Texas 

Bldg.  P-2000,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234 

Landholding  Agency:  Army 

Property  Number:  219220389 

Status:  Underutilized 

Comment:  49542  sq.  ft.,  3  story  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220390 
Status:  Underutilized 
Comment:  16539  sq.  ft.,  4  story  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  P-2007,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220391 
Status:  Underutilized 
Comment:  13058  sq.  ft.,  4  story  brick 

structure,  within  National  Landmark 

Historic  District. 
Bldg.  T-189,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220402 
Status:  Underutilized 
Comment:  11949  sq.  ft.,  4  story  brick 

structure,  within  National  Landmark 

Historic  District,  possible  lead 

contamination. 
Bldg.  T-2066,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220424 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  1  story  wood 

structure,  within  National  Landmark 

Historic  District,  possible  asbestos. 

Virginia 

Bldg.  T3004,  Fort  Pickett 

Blackstone,  VA,  Nottoway,  Zip:  23824- 

Landholding  Agency:  Army 

Property  Number:  219310317 

Status:  Unutilized 

Comment:  2350  sq.  ft.,  1-story  wood  frame, 

needs  repair,  most  recent  use — clinic. 
Bldgs.  T3022— T3024,  Fort  Pickett 
Blackstone.  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310318-219310320 
Status:  Unutilized 
Comment:  5310  sq.  ft.  each,  2-storj'  wood 

frame,  needs  repair,  most  recent  use — 

barracks. 
Bldg.  T3026.  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824 
Landholding  Agency:  Army 


Property  Number:  219310321 
Status:  Unutilized 

Comment:  3550  s.  ft.,  1-story  wood  frame, 
needs  repair,  most  recent  use — dining 
room. 
Bldg.  T3025.  T304&-T3041,  T3049-T3050 

Fort  Pickett 
Blackstone.  VA,  Nottoway.  Zip:  23824- 
Landholding  Agency;  Army 
Property  Numbers:  219310322-219310326 
Status;  Unutilized 
Comment;  2950  sq.  ft.  each,  1-story  wood 
frame,  needs  repair,  most  recent  use — 
dining  room. 
Bldgs.  T3029-T3030,  T3037-T3039,  T3042- 
T3048,  T3051-T3054,  T3027-T3028  Fort 
Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers;  219310327-219310344 
Status;  Unutilized 

Comment;  5310  sq.  ft.  each,  2-story  wood 
frame,  needs  repair,  most  recent  use — 
barracks. 
Bldgs.  T3031-T3036,  T3057  Fort  Pickett 
Blackstone,  VA,  Nottoway.  Zip;  23824- 
Landholding  Agencv;  Army 
Property  Numbers:  219310345-219310351 
Status;  Unutilized 

Comment:  2987  sq.  ft.  each,  1-story  wood 
frame,  needs  repair,  most  recent  use — 
admin. /supply. 
Bldg.  T3055,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Number;  219310352 
Status;  Unutilized 

Comment:  2488  sq.  ft.,  1-story  wood  frame, 
needs  repair,  most  recent  use — admin./ 
supply. 
Bldg.  TT3001,  Fort  Pickett 
Blackstone,  VA,  Nottoway.  Zip;  23824- 
Landholding  Agency;  Army 
Property  Number;  219310353 
Status;  Unutilized 
Comment;  3302  sq.  ft.,  1 -story  wood  frame. 

most  recent  use— chapel. 
Bldg.  TA3002,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip;  23824- 
Landholding  Agency:  Army 
Property  Number  219310354 
Status;  Unutilized 
Comment:  360  sq.  ft.,  1-story  wood  frame, 

most  recent  use — clinic. 
Bldg.  178,  Fort  Monroe 
Ft.  Monroe,  VA  23651 
Landholding  Agency;  Army 
Property  Number:  219320357 
Status;  Unutilized 

Comment:  1470  sq.  ft.,  1  story,  need  repairs, 
most  recent  use — entomology  facility,  off- 
Bite  use  only. 

Land  (by  State) 

New  Jersey 

Land — Camp  Kilmer 

Plainfield  Avenue 

Edison  Co;  Middlesex  NJ  08817 

Landholding  Agency;  Army 

Property  number:  219230358 

Status:  Underutilized 

Comment;  approx.  10  acres  in  the  southwest 

comer  of  site,  most  recent  use — reserve 

training,  wooded  area. 

Suitable/To  Be  Exoessed 


Buildings  (by  State) 

Maryland 

Bldg.  101 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 

Landholding  Agency:  Army 

Property  Number  219012678 

Status;  Underutilized 

Comment:  18438  sq.  ft.;  needs  rehab;  possible 

asbestos;  building  listed  on  National 

Historic  Register. 

Bldg.  104 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co;  Montgomery  MD  20910- 

Landholding  Agency;  Army 

Property  Number;  219012679 

Status;  Underutilized 

Comment:  12495  sq.  ft.;  needs  rehab;  possible 

asbestos;  building  listed  on  National 

Historic  Register. 

Bldg.  107 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co;  Montgomery  MD  20910- 

Landholding  Agency:  Army 

Property  Number:  219012680 

Status;  Unutilized 

Comment;  4107  sq.  ft.;  possible  structural 

deficiencies;  possible  asbestos;  historic 

property. 

Bldg.  120 

Walter  Reed  /Vrmy  Medical  Center 

Forest  Glen  Section 

Silver  Spring  Co;  Montgomery  MD  20910- 

Landholding  Agency;  Army 

Property  Number:  219012681 

Status;  Underutilized 

Comment;  2442  sq.  ft.;  possible  structural 

deficiencies;  possible  asbestos;  historic 

property. 

Land  (by  State) 

Texas 

Land-Saginaw  Army  Aircraft  Plant 
Saginaw  Co;  Tarrant  TX  76070 
Landholding  Agency;  Army 
Property  Number:  219014814 
Status:  Unutilized 

Comment:  43.08  acres,  includes  baildings/ 
structures/ parking  and  air  strip 


JMI 


Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

53  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co;  Madison  AL  35898- 

Landholding  Agency:  Army 

Property  Number:  219014000,  219014009, 

219014012,  219014015-219014051. 

219014057,  219014060,  219014068. 

219014075,  219014292,  219110109. 

219120247-219120250,  219230190. 

219330001-219330002 
Status;  Unutilized 
Reason:  Secured  area. 
Bldg.  T00062 
Fort  McClellan 

Off  21st  Street  between  2nd  &  3rd  Avenue 
Fort  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Number:  219130019 
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Status:  Unutilized 

Reason:  Extensive  deterioration. 

Two  Bedroom  Apt. 

Anniston  Army  Depot 

Wherry  Housing — Terrace  Homes  Apt. 

Anniston  Co:  Calhoun  AL  36201- 

Landholding  Agency:  Armv 

Property  Number:  219130108 

Status:  Excess 

Reason:  Extensive  deterioratior.. 

37  Bldgs.,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362 

Landholding  Agency:  Army 

Property  Number:  2192203-41-219220344. 

219310016.  219320001. 219330003- 

219330010,  219340112-219340126. 

219340128,  21941001.5-219410019, 

219410022-219410023 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  25203,  25205-25207,  25209.  25501. 

25503,  25505,  25507,  25510.  29101.  20103- 

29109 
Fort  Rucker 
Stagefield  Areas 

Ft.  Rucker  Co:  Dale  AL  36362-51 38 
Landholding  Agency:  Army 
Property  Numbers:  219410020-219410021. 

219410024 
Status:  Unutilized 
Reason:  Secured  area. 
27  Bldgs. 

Phospiiate  Development  Works 
Muscle  Shoals  Co:  Colbert  AL  35660-1010 
Landholding  Agency:  Army 
Property  Numbers:  219220789-219220815 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
15  Bldgs.,  Fort  McClellan 
Ft.  McClellan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Property  Numbers:  219330016,  219410001- 

219410014 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Alaska 


15441 


16  Bldgs. 

Fort  Greely 

Ft.  Greely  AK  99790- 

Landholding  Agency:  Army 

Property  Numbers:  219210124-219210125. 

219220319-219220332 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
3  Bldgs..  Fort  Richardson 
Ft.  Richardson  Co:  Anchorage  .AK  99505 
Landholding  Agency:  Army 
Property  Numbers:  219220352,  219230185. 

219240270 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

a  secured  area.) 
10  Bldgs.,  Fort  Wainv^right 
Ft.  Wainvmght  Co:  Fairbanks  AK  99505 
Landholding  Agency:  Army 
Property  Numbers:  219230183-219230184, 

219410025-219410032 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

a  secured  area.) 

Bldg.  1144.  Fort  Wainwright 

Ft.  WainvkTight  Co:  Fairbanks/North  AK 

99703 
Landholding  Agency:  Army 


Property  Number:  219240273 

Status:  Unutilized 

Reason:  Secured  area,  Within  airport  runway 

clear  zone. 
Bldgs  5001.  5002.  Fort  Wainwright 
Ft.  Wainwright  Co:  Fairbanks/North  AK 

99703 
Landholding  Agency:  Army 
Property  Numbers:  219240274-219240275 
Status:  Unutilized 
Reason:  Secured  area.  Floodway. 
Bldg.  1501.  Fort  Greely 
Ft.  Greely  AK  99505 
Landholding  Agency:  Army 
Property  Number:  2192*0327 
Status;  L'nutilized 

Reason:  Secured  area.  • 

Arizona 

32  Bldgs 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  .Agency:  Army 
Property  Numbers:  219014560-219014591 
Status:  L'nderutilized 
Reason:  Secured  area. 
10  properties:  753  earth  covered  igloos;  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Numbers:  219014592-219014601 
Status.  Underutilized 
Reason:  Secured  area. 
9  Bldgs. 

Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015-5000 
Location:  12  miles  west  of  Flagstaff  on  1-40 
Landholding  Agency:  Army 
Property  Numbers:  219030273-219030274. 

219120175-219120181 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  84001 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219210017 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldgs.  T-2005.  T-2006,  S-2085,  S-6078 
Yuma  Proving  Ground 
Yuma  Co;  Yuma/LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Numbers:  219320009-219320010. 

219330020-219330021 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

a  secured  area.) 

Arkansas 

Fort  Smith  USAR  Center 

Fort  Smith 

1218  South  A  Street 

Fort  Smith  Co:  Sebastian  AR  72901- 

Landholding  Agency:  Army 

Property  Number:  219014928 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Army  Reserve  Center 


Hw7  79  North 

Camden  Co:  Calhoun  AR  71701-3415 
Landholding  Agency:  Army 
Property  Number:  219220345 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
68  Bldgs. 
Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number:  219340023-219340090 
Status;  Unutilized 

Reason:  Extensive  deterioration,  Secured 
area. 

California 

Bldgs.  P-177,  P-178,  325.  S-308,  S-308A,  T- 

308B 
Fort  Hunter  Liggett 
)olon  Co;  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number:  219012414-219012415. 

219012600, 219240284-219240285. 

219240287 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  (Some  are  in  a  secured 

area.) 
Bldg.  18 

Riverbank  Armv  Ammunition  Plant 
5300  Glaus  Road 

Riverbank  Co;  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number:  219012554 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  area. 

11  Bldgs..  Nos.  2-8.  156. 1.  120,  181 
Riverbank  Army  Ammunition  Plant 
Riverbank  Co;  Stanislaus  CA  95367- 
Landholding  Agency:  Army 

Property  Number:  219013582-219013588, 

2190i3590, 219240444-219240446 
Status:  Underutilized 
Reason:  Secured  area. 
9  Bldgs. 

Oakland  Army  Base 
Oakland  Co:  Alameda  CA  94626-5000 
Landholding  Agency:  Army 
Property  Number;  219013903-219013906. 

219120051.  219340008-219340011 
Status;  Unutilized 
Reason;  Secured  area  (Some  are  extensively 

deteriorated.) 
Bldgs.  S-108,  S-20.  S-290 
Sharpe  Army  Depot 
Lathrop  Co;  San  Joaquin  CA  95331- 
Landholding  Agency:  Army 
Property  Number;  219014290.  219230178- 

219230179 
Status;  Underutilized 
Reason:  Secured  area. 
Bldg.  S-184 
Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co;  Monterey  CA  93928- 
Landholding  Agency:  Army 
Property  Number:  219014602 
Status;  Underutilized 
Reason;  Secured  area. 

12  Bldgs. 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number:  219014713-219014717, 

219014719-219014721.  219230181. 

219320012 
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Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  P-88 

Sierra  Army  Depot 

Road  Oil  Storage 

Herlong  Co:  Lassen  CA  961 13- 

Landholding  Agency:  Army 

Property  Number:  219014707 

Status:  Unutilized 

Reason:  Oil  storage  tank. 

Bldgs.  173.  177,  197 

Roth  Road — Sharpe  Army  Depot 

Lathrop  Co:  San  loaquin  C^ 

Landholding  Agency :  Army 

Property  Number:  219014940-219014942 

Status:  Unutilized 

Reason:  Secured  area. 

Bldgs.  13,  171,  178  Riverbaiik  Ammun  Plant 

5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agencv:  Army 

Properly  Number:  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  area, 

10  Bldgs  .  Sharpe  Site 

Lathrop  Co:  San  Joaquin  C,^  95331- 

Landhoiding  Agency:  Army 

Property  Number:  219140262-219140266. 

219240151-219240155 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  T-187,  Fort  Hunter  Liggett 
Ft.  Hunter  Liggett  Co:  Monterey  C.'\  93928 
Landholding  Agency:  Army 
Property  Number:  219240321 
Status:  Unutilized 
Reason:  Secured  area,  E.xlensive 

deterioration. 
Bldgs.  25,  36,  224,  257.  Tracy  Facility 
Tracy  Co:  San  Joaquin  CA  95376 
Landholding  Agency:  Army 
Property  Number:  219330022-219330025 
Status:  Unutilized 
Reason:  Secured  area. 
10  Bldgs..  Fort  Ir^^in 
Ft.  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Armv 
Property  Number:  219330026-219330035 
Status:  Unutilized 
Reason:  Secured  area,  Extensive 

deterioration. 

Colorado 

70  Bldgs. 

Pueblo  Armv  Depot 

Pueblo  Co:  Pueblo  CO  81001 

Location:  14  miles  East  of  Pueblo  City  on 
Highway  50 

Landholding  Agency:  Army 

iVoperty  Number:  219012209.  21901221 1 , 
2190i2214,  219012216.  219012221, 
219012223-219012224,  219012226- 
219012228.  219012230-219012231. 
219012233.  219012235-219012237, 
21901223*-219012257,  219012260- 
219012275,  219012287,  219012290- 
219012298,  219012300,  219012743, 
219012745,  219012747-219012748, 
219120058-219120061 

Status:  Unutilized 

Reason:  Secured  area 

26  Bldgs.,  Pueblo  Depot  Activity 

Pueblo  CO  81001 

Landholding  Agency:  Army 

Property  Number:  219240466-2192404H2 


Status  Unutilized 

Reason:  Secured  area.  Extensi\e 

deterioration. 
BldgJ  T-317,  T-112,  431,  433 
Rocky  Mountain  Arsenal 
Commerce  Co:  Adams  CO  80022-2180 
Landholding  Agencv:  Army 
Property  Number:  219320013-219320016 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  area,  Exrensi\e 

deterioration. 
Bldg.  2.?0 

Fitzsimons  Army  Medical  Center 
Aurora  Co:  .\dams  CO  80045-5001 
Landholding  Agency:  Army 
Property  Number;  219330036 
Status,  Unutilized 
Reason:  Secured  area. 
Bldgs  T-2741.  T-2742,  T-2743,  T-2744,  T- 

2745 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 
Lanc^olding  Agency:  Army 
Property  Number:  219410033-219410037 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Georgia 

Fort  Stewart 
Sewage  Treatment  Plant 
Ft.  Stewart  Co:  Hinesville  GA  31314 
Landholding  Agency:  Army 
Property  Number:  219013922 
Status-  Unutilized 
Reason:  Sewage  treatment. 
Facility  12304 
Fort  Cordon 

Augusta  Co:  Richmond  GA  30905 
Location: 

Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number:  219014787 
Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspeciion 
rack. 

125  Bldgs.  Page. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905 

Landholding  Agency:  Armv 

Property  Number:  219220264-210220269. 
219220279. 219220281,  219220291- 
219220293, 219320020-219320022. 
219320026219320029.  219330048- 
219330060,  219410038-219410131 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgf   11726-11727 

Fort  Gordon 

Augusta  Co;  Richmond  GA  30905 

La.Tdholding  Agency;  Army 

Property  Number:  219210138-219210139 

Status:  I'nutilized 

Reason;  Secured  area. 

5  Bldgs.,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  G.^  31905 

Landholding  Agencv:  Army 

Property  Number:  219220333-219220337 

Status;  Unutilized 

Reason;  Detached  lavatorv 

Bldg,  1673,  Fort  Benning 

Ft.  Benning  Co;  Muscogee  G.'\  31905 

Landholding  Agency:  Armv 

Property  Number:  219220742 

Status:  Unutilized 


Reason:  Extensive  deterioration. 

10  Bldgs. 
Fort  Gillem 

Forest  Park  Co:  Clayton  GA  30050 

Landholding  Agency:  Army 

Property  Number:  219310091,  219310093- 

219310094,  219310098-219310099. 

219310105. 219310107. 219320030- 

219320031,  219320033 
Status:  Unutilized 
Reason;  E.xtensive  deterioration. 

11  Bldgs.,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 

Property  Number:  219330037-219330047 

Status:  Unutilized 

Reason:  Extensive  Deterioration. 

Hawaii 

PU-01,  02,  03.  04.  05,  06.  07.  08.  09,  10,  11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Numbers:  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  area, 

P-3384  East  Range 

Schofield  Barracks 

East  Range  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219030361 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  T-1510,  Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819 

Landholding  Agency:  Army 

Property  Number:  219320035 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  754-C,  Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786 

Landholding  Agency:  Army 

Property  Number:  219320034 

Status:  I'nutilized 

Reason:  Extensive  deterioration. 

Illinois 

609  Bldgs.  and  Groups 

loliet  Armv  Ammunition  Plant 

toliel  Co:  Will  IL  60436 

Landholding  Agency:  Armv 

Property  Numbers:  219010153-219010317, 
2190i0319-219010407, 219010409- 
219010413,  219010415-219010439. 
219011750-219011879. 219011881- 
219011908. 219012331. 219013076- 
219013138,21901472-22219014781. 
219030277-219030278. 219040354, 
219140441-219140446, 219210146. 
219240457-219240465, 219330062- 
219330094 

Status;  Unutilized 

Reason:  Secured  Area;  many  within  2000  ft. 
of  flammable  or  explosive  materials;  some 
within  floodway. 

Bldg.  725 

Fort  Sheridan 

Highwood  Co;  Lake  IL  60037-5000 

Landholding  Agency:  Army 

Property  Number:  219013769 

Status;  Undenitilized 

Reason:  Secured  area. 

Bldgs.  58,  59  and  72.  69.  64,  105 
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■Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61209-5000 
Landholding  Agency:  Army 
Property  Numbers:  219n0104-:i9110108 
Status;  Unutilized 
Reason:  Secured  area. 
Bldg.  133,  Rock  Island  Arsenu! 
Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  II.  fii:>)q- 
l-andholding  Agency:  Armv 
Property  Number:  2192101(10 
Status;  Underutilized 
Reason:  Extensive  deterioration 
BIdgs.  250,  ''   3,  Savanna  .^rm>  Dcput 

Activity 
Savanna  Co:  Carroll  IL  61074 
Landholding  Agency:  Army 
Property  Numbers:  21923012r)-2T)2  M)12~ 
Status  Unutilized 
Reason.  Extensive  deterioration. 

Indiana 

246  Bldgs. 

Indiana  Army  Ammunition  Plant  (IN.\.*.P) 

Charlestown'Co:  Clark  IN  471 11- 

Landholding  Agencv:  Armv 

Property  Numbers:  219010913-219010920, 
219010924-219010936.  219010952, 
219010955,  219010957.  219010959- 
219010960,  219010962-2190109G4, 
219010966-219010967.  219010969- 
219010970, 219011449.  219011454. 
219011456-219011457,  219011459- 
219011464,  219013764.  219013848. 
219014608-219014653.  219014655- 
219014661,  219014663-219014683. 
219030315.  219120168-219120171. 
219140425-219140440. 219210152- 
219210155,  219230034-219230037. 
219320036-219320111 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  (Most  are  w  ithm  a 
secured  area.) 

58  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  I.N  47906- 

Landholding  Agency:  Armv 

Property  Numbers:  2190n'584,  219011586- 
219011587.  219011589-219011590. 
219011592-219011627.  219011629- 
219011636,  219011638-219011641. 
219210149-219210151, 219220220. 
219230032-219230033 

Status:  Unutilized 

Reason:  Secured  area. 

2  Bldgs. 

Atterbury  Reser\'e  Forces  Training  .^rca 

Edinburgh  Co;  Johnson  IN  46124-1996 

Landholding  Agency:  Army 

Property  Numbers:  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2635,  Indiana  .^rmy  Aminui.ition  Plant 
Charlestown  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Properly  Number:  219240322 
Status:  Unutilized 
Reason:  Secured  area.  Extensive 
deterioration. 

Iowa 

46  Bldgs. 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638- 
Landholding  Agency:  Army 


Property  Numbers:  219012605-219012607. 

219012609, 219012611, 219012613, 

219012615.  219012620.  219012622. 

219012624,  219013706-219013738. 

219120172-219120174 
Status;  Unutilized 
Reason;  Secured  area  (Some  are  within  2000 

ft.  of  flammable  or  explosive  material.) 
28  Bldgs..  Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638 
Landholding  Agency:  Armv 
Property  Numbers:  219230005-219230029. 

219310017, 219330061.  219340091 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Kansas 

37  Bldgs 

Kansas  A.-my  Ammunition  Plant 

Production  Area 

Parsons  Co:  Labette  KS  67357- 

Landholding  Agencv:  Armv 

Property  Numbers:  219011909-219011945 

Status;  L'nut:!ized 

Reason;  Secured  Area  (most  are  within  2000 
ft.  of  flam.Tiable  or  explosive  materia!]- 

218  Bldgs. 

Sunflower  Armv  Am.munition  Plan! 

35425  VV.  103rd  Street 

DeSotoCo;  Johnson  KS  66018- 

Lnndholding  Agency:  Army 

Property  Numbers:  219040039.  219040045. 
219040048-219040051,  219040053. 
219040055,  219040063-219040067. 
219040072-219040080,  219040086- 
219040099. 219040102, 219040111- 
219040112,  219040118-219040119. 
219040121-219040124,  219040126, 
219040128-219040133,  219040136- 
219040137.  219040139-219040140. 
219040143,  219040149-219040154. 
219040156.  219040160-219040165. 
219040168-219040170.  219040180. 
219040182-219040185.  219040190- 
219040191,  219040202,  219040205- 
219040207.  219040208,  219040210- 
219040221,  219040234-219040230. 
219040241-219040254,  219040256- 
219040257.  219040260,  219040262- 
219040267.  219040270-219040279. 
219040282-219040319.  219040321- 
219040323.  219040325-219040327, 
219040330-219040335,  219040349. 
219040353.  219140569-219140577. 
219140580-219140591.  219140594. 
219140599-219140601,  219140606- 
219140612 

Status;  Unutilized 

Reason;  VV:thin  2000  ft.  of  flammable  or 
explosive  material,  floodway,  secured  arpa. 

21  Bldgs. 

Sunflower  Armv  Ammimilion  Plant 

35425  \V.  103rd  Street 

DeSoto  Co;  Johnson  KS  66018- 

Landholdmg  Agency:  Armv 

Property  Numbers;  219040007-219040008, 
219040010-219040012.  219040014- 
219040027, 219040030-219040031 

Status;  Unutilized 

Reason;  Within  2000  ft  of  flammable  or 
explosive  material,  floodway. 

Bldg.  9002 

Sunflower  Armv  Ammunition  Plant 

35525  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 


Property  Number;  219110073 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
6  Bldgs 
Fort  Rilev 

Ft.  Riley  Co;  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Numbers:  219240032.  219240078- 

219240080.  219310207.  219410132 
Status;  Unutilized 
Reason;  Extensive  deterioration. 

11  Latrines 

Sunflower  .^^r.v  Ammunition  Plant 

35425  West  103'rd  Street 

DeSoto  Co;  Johnson  KS  66018- 

Landholding  Agency:  Army 

Propertv  Numbers;  219140578-219140579, 

219140593,  219140595-219140598. 

219140602-219140505 
Status:  Unutilized 
Reason;  Detached  latrine. 
226  Bldgs.,  Sunflower  Armv  .Ammunition 

Plant 
DeSoto  Co;  Johnson  KS  66018 
Landholding  Agencv;  Army 
Property  Numbers;  219240333-219240437. 

219340001-219340007 
Status;  Unutilized 
Reason:  Set  ured  area,  within  2000  ft.  of 

flammable  or  explosive  material,  extensive 

deterioration. 

Kentucky 

Bldg.  126 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co;  Fayette  KY  40511- 
Location;  12  miles  northeast  of  Lexington. 

Kentucky. 
Landholding  Agency;  Army 
Property  Number:  219011661 
Status:  Unutilized 
Reason:  Secured  a.'ea,  sewage  treatment 

facility. 
Bldg.  12 

Lexington — Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location: 

12  miles  northeast  of  Lexington.  Kentucky 
Landholding  Agency;  Army 

Property  Number:  219011663 

Status:  L'nutihzed 

Reason:  Industrial  waste  treatment  plant. 

23  Bldgs,  Fort  Knox 

Ft.  Knox  Co;  Hardin  KY  40121- 

Landholding  Agency;  Army 

Propertv  Numbers;  219320112-219320133. 

219410146 
Status;  L'nutilized  ' 

Reason.  Extensive  dettTioration. 
53  Bldgs.,  Fori  C«nmpbell 
Ft.  Campbell  Co  Christian  KY  42223 
Landholding  .Agencv  Armv 
Propertv  Numbers;  219210132-219210135. 

219240450-219240456,  219320138- 

219320142. 219340221-219340233. 

219340242-219340253.  219410133- 

219410145 
Status:  Unutilized 
Reason;  Extensive  deterioration  (Some  are  .n 

a  secured  area.) 

Louisiana 

26  Bldgs. 

Louisiana  Armv  Ammunition  Plant 

Doylin  Co;  Webster  L.A  71023- 
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Landholdir.g  Aeencv:  Amiv 

Property  Number:  :"l 901 1 668-2 1  goi  1 670. 

219011700.  219011714-219011716, 

219011735-219011737. 219012112. 

219013571-219013572. 219013363- 

219013859.  219110124.  219110127. 

219110131.  219110135-219110)36. 

219120290 
Status;  Unutilized 
Reason;  Secured  Area  (N'ost  are  within  21/00 

ft.  of  nammable  or  explosi\  e  materiel  ) 
Staff  Residences 

Louisiana  Armv  Amir.unitiori  Pi-.A 
Dovhne  Co;  Webster  LA  71023- 
Landholding  Agency  Amy 
Property  Nur:-,ber  219120:.S4-219i:o:o6 
Status;  Excess 
Reason;  Secjred  area 

Bldg  A-102 

Louisiana  Airry  Ammun;t:or.  Piar.! 

DoylineCo  Webster  LA  71023- 

Landholding.''.gency:  Arrr.y 

Property  Number;  2192300H7 

Status;  Unutilized 

Reason:  Extensive  deterioration 

14  Bldgs. 

Louisiana  .^m-.y  A.Timunition  P;e."! 

Doyline  Co;  Webster  L.^  71023- 

Landholdir.g  Agency;  Amr.y 

Property  Number;  219240137-219240150 

Status;  Unutilized 

Reason;  Secured  ares 

SBidgs.,  Fort  Polk 

Ft.  Polk  Co;  Vernon  Paris.b  L.\  7145^1-7100 

Landholding  Agency;  Army 

Property  Number;  219320282,  219340105- 

219340111 
Status;  Urut-.Lzed 
Reason;  Extensive  deterioration 

Maryland 

56  Bldgs. 

Aberdeen  Pro\  i.'g  Ground 

Aberdeen  City  Co;  Harford  MD  21005-5001 

Landholding  Agency;  Army 

Property  Number;  21 901 1406-2 1 901 1 4 1 7 , 
219012608,  210012610.  219012612. 
219012614,  219012616-219012517. 
219012619,  210012623,  219012625- 
219012629,  219012631,  219012633- 
219012635,  219012637-219012642, 
219012645-219012651,  219012655- 
219012664.  219013773,  219014711- 
219014712,  219030316.  2i9110140, 
219240329 

Status:  Unutilized 

Reason;  Most  are  in  a  secured  area.  IScme  ere 
within  2000  ft.  of  flammable  or  explosive 
materiti).  iSome  are  in  a  flooduav) 

P501 

Installation  S24235 

Ballast  House 

La  Plata  Co:  Charles  MO  20646- 

Location:  At  the  end  of  the  access  road 

Landholding  Agency;  Army 

Property  Number:  219011643 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  area. 

Bldg.  1958 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  219014789 

Status:  Unutilized 


Re  :Son:  Secured  area 

Bldg  10401 

Aberdeen  Provir.gGro^n.i 

Aberdeen  Area 

Harford  Co;  Harford  MD  21005-5001 

Landholding  Agency  Army 

Property  Number;  219110138 

Status;  Unutilized 

Rt-aSGn;  Sewage  treatrreni  p;f  .'-.t, 

B;dg  10402 

At)eTdeen  Proving  Gro..ni< 

Aberdeen  Area 

Aberdeen  City  Co;  Harford  MD  2:oa5-50C'J 

LinCholdrng  Agency  A.-mv 

Property  Number  2191101  j9 

St.itus;  Unutilized 

Rfcson  Sewage  pu.mp.ng  stction. 

BiCgs  142.  144-146,  USARCGa;;her't:-rc 

6510  Snouffers  School  Roid 

GsJi^-ersburg  Co;  Montcorrery  MD  '^G'n79- 
■H>24 

Lanchoidmg  .Agency  Armv 

Propprtv  Number;  219120009.  210i:aoiT_ 
219120013 

Stdft:s  Unutilized 

Reason;  Secured  area 

42  Bldgs.  Ft.  George  G.  Meade 

Ft  Meade  Co;  Anne  Arundel  MD  20755- 

Landholding  Agency  Armv 

Propertv  Number  219130059,  21914045S, 
219140460-219140461,  219140465. 
219140467,  21f>140472,  219140510. 
119210123.  219220126.  219220142. 
219220146-219220148,  219220153. 
219220161.  219220171-219220173, 
219220190-219220192,  219220195- 
219220197,  219240121.  219310022, 
219310026-219310027, 219310031- 
219310033,  219320144.  219330112- 
219330118,  219340013-219340014 

Stot^s;  Unutilized 

Rea^on;  Extensive  deterioration. 

Bldgs.  132,  135  Fort  Ritchie 

Ft  Ritchie  Co:  Washington  MD  2171^5010 

Lfeidholding  .Agency:  A.-rry 

Property  Nu.mber:  21933010?>-21^3.'501lO 

Status;  Underutilized 

Reason;  Secured  area. 

Bidp  T-116.  Fort  Detritk 

Frederick  Co:  Frederick  MD  21762-5000 

Landholding  Agency;  Army 

Property  Number;  219340012 

Status;  Unutilized 

Reason;  Extensive  deterioraticn, 

Bldg  4900,  Aberdeen  Provi.ng Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency;  .\rmy 

Prc^erty  Number;  219230089 

Status;  Unutilized 

Reason:  Within  airport  runwa\  clear  zone. 

.Massachusetts 

Material  Technology  Lab 

405  .Arsenal  Street 

Walertown  Co;  Middlesex  M.^  02132- 

Landholding  Agency;  Army 

Property  Number  219120161 

Status;  Underutilized 

Reason:  Within  2000  ft.  of  nammabie  or 

explosive  material,  Fioodway,  Secured 

area. 
Bldgs.  T-102,T-110.T-lll.  Hudson  Family 

Hsg 
Natick  RD&E  Center 
Bruen  Road 


Hud<:on  Co:  Middlesex  MA  01749 

Landholding  Agency:  Army 

Property  Number:  219220105-219220107 

Status;  Unutilized 

Reason;  Extensive  deterioration, 

Bldg  3462,  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  024620-5003 

Landholding  Agency;  .^rmy 

Property  Number,  219230095 

Status;  Unutilized 

Reason;  Secured  area.  Extensive 

di-tijrioration. 
Eidgs.  3596, 120^-1211  Camp  Edwa-'Cs 
Massachusetts  Milita.'7  Reservation 
Bovrne  Co:  Barnstable  M.^  02462-5003 
La"]dholding  .Agency;  Army 
Propertv  Number-  219230096,.  2193lOQ-ie- 

2 1 93 i 0020 
.*~;otus;  Unutilized 
Reason;  Securf^d  area. 

Michigan 

B'dgs.  602,  604 

US  Army  Garrison  Selfridge 

Mt  Clemens  Co;  Macomb  MI 

48043Landholding  Agency;  Army 
Property  Number;  21901235'5-2196l25'6 
Status:  l^nutilized 
Reason;  Within  airport  runway  c'eai  zo.-e. 

Fioodway,  Secured  area. 
Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Co;  .Macomb  MI  48090- 
Laiidholding  Agency:  Army 
Property  Number;  219014605 
Status;  Underutilized 
Reason;  Secured  area. 
Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co;  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number:  219310060-219310061 
Status;  Unutilized 
Reason:  Secured  area  Extensive  deterioration. 

25  Bldgs. 

Fort  Custer  Training  Center 

2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 

Landholding  Agency:  Army 

Property  Number:  219014947-219014963 

219140447-219140454 
Status:  Unutilized 
Reason:  Secured  area. 

Minnesota 

74  Bldgs. 

Twin  Cities  A.-my  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219120165-219120167, 
219210014-219210015, 219220227- 
219220235, 219240328. 219310055- 
219310056,  219320145219320156. 
219330096-219330108. 219340015. 
219410159-219410189 

Status:  Unutilized 

Reason:  Secured  area,  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 

Mississippi 

Bldgs.  8301,  8303-8305,  9158 
Mississippi  Army  Ammunition  Plant 
Stennis  Space  Center  Co:  Hancock  MS 

39529-7000 
Landholding  Agency:  Army 
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Property  Number:  219040438-219040442 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  area. 

Missouri 

Lake  City  Army  Ammo.  Plant 

59.  59A,  59C,  59B 

Independence  Co:  Jackson  MO  6405O- 

Landholding  Agency:  Army 

Property  Number:  2'l9013Gb6-219013f>69 

Status:  Unutilized 

Reason-  Secured  area. 

Bldg#1.2.3 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St.  Louis  Co:  St.  Louis  MO  63120-1798 

Landholding  Apnncy:  Army 

Property  Number:  219120067-219120069 

Status:  Unutilized 

Reason:  Secured  area. 

2  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number:  219140422-219140423 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Nebraska 

13  Bldgs. 

CornhLisker  Amn'  .Ammunition  Plant 
Grand  Island  Co:'Hall  NE  68802- 
Location:  4  miles  west  (Potash  Road) 
Landholding  Agency:  Army 
Property  Number:  219013849-219013861 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

8  Bldgs. 

Comhusker  Armv  Ammunition  Plant 

Grand  Island  Co:'Hall  NE  68803 

Landholding  Agency:  Army 

Property  Number:  2'l9230d92-219230094. 

219310238-219310239. 
219340129-219340131 
Status:  Unutilized 
Reason:  Extensive  deterioralifin. 

Bldg.  A0002 

Comhusker  .\rmy  Ammunition  Plant 

Grand  Island  Co:'HalI  NE  68803 

Landholding  Agency:  Army 

Property  Number:  219310240 

Status:  Unutilized 

Reason:  Standby  generator  bldg. 

Nevada 

7  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number:  219011953,  219011955, 

219012061-219012062, 
219012106,  219013614,  219230090 
Status:  Unutilized 
Reason:  Secured  area. 

Bldg.  396 

Hawthorne  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  KV  89415- 
Location:  East  side  of  Decatur  Street-North  of 

Maine  Avenue 
Landholding  Agency:  Army 
Property  Number:  219011997 


Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  area. 

57  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number:  219012009.  219012013. 
219012021.  219012044,  219013615- 
219013651, 219013653-219013656, 
219013658-219013661.  219013663. 
219013665, 219340016-219340021 

Status:  Underutilized 

Reason:  Secured  Area,  (Some  within  airport 
runway  clear  zone;  many  within  2000  ft.  of 
flammable  or  explosive  material). 

02  Contrele  Expio.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  North  Mag.  Area 

Landholding  Agency:  .Army 

Property  Number:  219120150 

Status:  Unutilized 

Reason:  Secured  area. 

259  Cone  re!e  Evplo.  Mag.  Stor. 

Hawthorne  .Army  Ammunition  Plant 

Hciwthorne  Co:  Mineral  NA'  89415- 

Location:  South  &  Central  Mag.  Areas 

Landholding  Agency:  Army 

Property  Number:  219120151 

Status:  Unutilized 

Reason:  Secun>d  area 

Fac  ility  No.  00169,  00A38 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415 

Landholding  Agency:  Annv 

Property  Number:  219240276,  219330119 

Status:  Unutilized 

Reason:  Extensive  deti-riorution. 

N(?w  Jersey 

201  nidgs. 

Arninmcnt  Res.  Dev.  &  Ejig.  Ctr. 

Picatinny  .Arsenal  Co;  Morris  N)  0780(i-5000 

Location:  Route  15  north 

Landholding  Agency:  Army 

Property  Number:  219010440-219010474. 
219010476,  219010478,  219010639- 
219010667, 219010669-219010721, 
219012423-219012424,  219012426- 
219012428,  219012430-219012431, 
219012433-219012466,  219012469- 
219012472,  219012474-219012475, 
219012756-219012760.  219012763- 
219012767, 219013787,  219014306- 
219014307, 219014311,  219014313- 
219014321,  219030269,  219140617, 
219230118-219230125 

Status:  Excess 

Reason:  Secured  area,  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 

24  Bldgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  NJ  07719- 

Landholding  Agency:  Army 

Property  Number:  219012829-219012833. 
219012837, 219012841-219012842, 
219013786,  219210102,  219230177, 
219320157. 219330129-219330140 

Status:  Unutilized 

Reason:  Secured  area. 

10  Bldgs..  Military  Ocean  Terminal 

Bayonne  Co:  Hudson  NJ  07002- 

Location:  Foot  of  32nd  Street  and  Route  169. 

Landholding  Agency:  Army 


Property  Number:  219013890-219013896. 
219330141-219330143 

Status:  Unutilized 

Reason:  Floodway,  Secured  area. 

Bldgs.  820C.  3598 

Armament  Research,  Dev  &  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219240315-219:40316 

Status:  Unutilized 

Reason:  Secured  area 

Extensive  deterioration. 

New  Mexico 

Bldgs  21384.  283.56.  32010,  32984 

White  Sai'.ds  Missile  Range 

White  Sands  Co;  Dona  Ana  NM  88802 

Umdholding  .Agency;  Army 

Property  Number;  2'l9330l'44-219330147 

Status:  Unutilised 

Reason:  Extensive  deterioration. 

New  York 

Bldg.  110 

Port  Tutten 

no  Dunne  Road 

Bayside  Co:  Queens  NY  11359- 

Landholdmg  Agenc  y:  Army 

Property  Number:  219012589 

Status;  L'nutihzed 

Reason:  Contamination. 

Bldgs.  202,  204,  Fort  Totten 

Bayside  Co:  Queens  NY  11357- 

Landholding  .Agency:  .Army 

Property  Number:  2'l9210l'30-219210131 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  110,  Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agencv  .Army 

Property  Number:  219240439 

Status:  L'nutilized 

Reason;  Secured  area. 

Bldgs.  143.  2084,  2105.  2110 

Senec  a  Armv  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agenc  y:  Army 

Property  Number;  219240440-219240443 

Status:  l'nutihzed 

Reason:  Secured  area.  Extensive 

deterioration. 
Bldg.  124 

U.S.  Military  .Academy 
West  Point  Co:  Orange  NY  10990 
Landholding  Agency:  Army 
Properly  Number:  219330148 
Status:  Unutilized 
Reason;  Extensive  deterioration. 

North  Carolina 

20  Bldgs.  Fort  Bra,:^ 

Ft.  Bragg  Co;  Cum.berland  NC  28307 

Landholding  Agency:  Army 

Propertv  Number:  219310(354,  219320160- 

219320166,  219330120-219330124. 

219330127-219330128. 219340099- 

219340104 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Ohio 

63  Bldgs- 

Ravenna  .Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number:  21901 24'76-219012507. 
219012509-219012513,  219012515. 
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219012517-219012518,  219012520, 

?19012522-219012523,  219012525- 

219012528.  219012530-219012532. 

219012534-219012535,  219012537. 

219013670-219013677.  219013731. 

219210148 
Status:  Unutilized 
Reason:  Secured  arva 
Bldgs.  T— !04,  T-7H.  T-7q  T-97,  7-30  30P 

317 
Defense  Cor.structio.':  Supply  Center 
Columbus  Co:  Franxlm  OH  43215-5000 
Lsndholding  Agency:  .^r^,-.y 
Property  Number:  219:-333'31,  2:9.^10034- 

219310039 
Status:  Unutilised 
Reason:  Secured  are.i  l£o::3e  itrt  exteris;'.  ely 

deteriorated  ) 

12  Bldgs.,  Rave.ana  J-s-rr.y  Arr:.-r._n.:iOri  P!:r.t 
Ravenna  Co:  Portage  OH  44266-9^07 
Landholding  Agency:  Army 

Property  Number:  219320399-2' 4320410 

Status;  Unutilized 

Reason:  E.xtensne  de:«."->ord;ion 

Oklahoma 

547  Bldgs. 

McAlester  Armv  A."r:r:  j.-iitioa  Plant 

McAIester  Co:  Pit:hbu.-g  OK  74501-5000 

Landholding  .^^ency;  Army 

Property  Number:  219011674.  2^*011680. 
219011634.  219011637.  219012113, 
219013792,  219013931-219013991, 
219013994. 219014081-219014102. 
219014104.  219014107-219014137. 
219014141-219014159,  219014162. 
219014165-219014216.  219014218- 
219014274. 219014336-219014559. 
219030007-219030127.  219O40(:.04 

Status:  Underutilized 

Reason:  Secured  mea.  (Seme  are  wiihin  2000 
ft.  of  flammable  dt  f-xplpK-.'.v  rr.Ht-:r:all. 

P-3042,  Fort  Siil 

3042  Austin  Road 

Lawton  Co:  Comft.-'f  he  OK  735()':-5')00 

Landholding  Agenv:-y:  A.'-;Ty 

Property  Number  219l3f.Ki60 

Stdtus:  Unutilized 

Reason:  Strir  ti;ml!y  j:T;.-«;^:rd 

16  Bldgs. 

Fort  Sill 

L.i\v!on  Co  Co!:ia:ic  he  OK  7351'.^- 

Ljndholding  .\g-?ncy:  Arrr.y 

Property  Numbers:  219140524-21  Ji.5i)52':. 
2191405:8-213140^23   2T)140.S35. 
2 131 40545-2191 403-5S.  2r414(J550- 
21'J140"54.  219320U}3.  2!'l  ;20.S37 

Status.  L'nu'.ilized 

Reason:  E\'ensive  dt^;.  rio. jt:u:-i 

13  B:<:gs. 

Mc.Mester  Army  Ajr.m  jr..non  Pi.ui! 
McMes'er  Cc  Pittsburg  OK  74.501 
Landholdi.-.g  Agency:  Arry 
Property  NjmbtTs:  21f>3100!.0-219310C53 

215320170-210320171.  2'!^330a4'2- 

219330160 
Status:  L'nu'.ilized 
Reason:  Sei  i.rpd  nres 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Mcrrow/U.matiil^i  OH  97838- 

Landholding  .Agency:  Army 


Property  Numbers:  213012174-219012176, 
219012178-219012179.  21901219O- 
219012191, 219012197-219012198. 
219012217, 219012229 

Stfitjs:  Underutilized 

Reason:  Secured  area 

24  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co.  Morrow/UmatdJa  OR  97838- 

l^r.dhoiding  .Ageary:  .Army 

Profierty  Numbers.  219012177,  219012185- 
219012186. 2130121B9. 219012195- 
219012196.  213012139-219012205, 
219012207-21901220.1.  219012225, 
216012279,  219014304-219014305, 
219014:'82  219030362-219030.363 
210120032,219320201 

S;atjs:  Unutilized 

Reason:  Secured  ?:e.i 

Pennsylvania 

Defense  Persornc!  Support  Ctr 

2300Scuth  20!h  Stre-?i 

Philadelphia  Co  P.'i:l3fit'lp'''id  PA  19101- 

8419 
Landhoidl.ig  .*.::;'^nLy:  .A.-mv 
Propp.-ty  Number:  219011664 
StEtus  I'nderjtilized 

Reason:  Other  environmental,  secured  an  d. 
Cc^unent:  Friable  asbestos. 
Hays  .Army  Amm.^.'-.ition  Plant 
300  Miffln  Road 

P'rtsburgh  Co:  Allegheny  PA  15207- 
Landholding  Agericy:  .Army 
Piopt-rty  Number:  210011666 
Status:  Excess 
Reason:  Securod  .irvi. 
53  Bldgs. 

Fort  IndJantown  CAP 
AnnvUieCo:  Lebdnon  P.A  l7u03-5Cjll 
Landholding  Agent  y.  Army 
Prope.-ly  Numbers  2!9140'267-21914O324 
.Sia.us.  I'nutilized 
Re.j'Kjn:  Extensive  det-ricration 

Bidg.  82001.  R'.-,:d::ig  t  5ARC 
Re.idingCo   Berks  PA  19604-1323 

Lciiidholdi'ig  .Ag^-nr;,'   Army 

Property  NuniDer  219.i20173 

Stu'us:  UnuTilizi'd 

Ri^ason: 

Ex!el,^;\e  del-Ti.jrdrior! 

S<'Jth  CarTh.na 

8  B!dg«  .  Fort  'o   k^oa 

Ft  )S;  ^son  Co:  Rn  hl.iid  SC  29207 

Lar.dholdi.'ig  Aii-.-v.  v  Army 

P'oppr.v  Numbers   21  t4t014  i   2*n410iS2- 

219410158 
Si.i'.ts.  Unutilized 
Re.iScn.  E\tf  risive  defer'orar:o:i. 

Tenr.fssee 


B!dg 
Voiu: 


!00 


•r  Ar.y.'j  .■'^t 


-:)0.  P!,?nf 

Cnal:.iiiOcga  Co  Hamilton  TN  37422- 
Lunchoidir.g  Agen-.  y:  Army 
Prop^r'v  Nu;;iber-  2:«0t0475 
St.-tts  "Unutr:.--d 

Reason  \Vi:h;n  2000  ft.  cif  flam.mable  or 
explosive  :n.iit'n,3l.  m\  :i.-Hd  ar^.l. 

23  a;.-igs 

Volunteer  ,\:-my  Am.mo.  Plant 
Cliattanooga  Co:  Hamilton  TN  37422- 
Land.Toiding  Agency  Army 
Propertv  Numb)ers-  219010477.  2190104' 
2130i050a 


Status:  Underutilized 

Reason:  Secured  area.  (Some  are  within  2000 
ft.  of  flammable  on  explosive  material.) 

24  Bldgs. 

Holston  Armv  A.mmunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  .Agency:  Army 

Property  Num.bers:  219012304-21901230^. 
219012311-219012312,219012314, 
219012316-219012317.  219012313, 
219012325,  213012323,  219012330, 
2130:2332.  219012334-219012335. 
219012337,  219013739-219013790, 
2T?(:^0266,  2191406:3,  219330178 

Status-  Unutilized 

Reason:  Secured  ar^a  (Some  3rv  within  20O0 
ft.  of  fl.'jmiTiable  or  cxpicsive  material  ) 

30  Bldgs. 

Volunteer  Arr-iN'  .Ammun'ricn  Plant 

Ch:3;;ar.ooga  Co  Hamilton  TN  37422 

Landholdmg  .Age.-.:  v  Army 

Property  Numbers  21  "<24o":  27-219240136 

Status:  Unutilized 

Reason:  Secured  area  , 

8B!dg,'. 

iMilan  Army  Ammunition  Plant 

Milan  Co:  G.bson  TN  38353 

Landholding  Agency:  Army 

Property  Numbers  219240447-219240449, 
219320182-219320134,  2193.^0176- 
219330177 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg  Z-183A 

N!ilan  A-my  Ammunitior.  Pic.:;t 

Milan  Co:  Gibson  TN  38353 

L'Tndholding  Agency:  .Army 

Property  Number:  219240783 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  Hr^r.-mable  or 
explosiv-.'  mate'ial 

Ttixas 

Sag!n.:\v  .Armv  A;r'...~aft  Plant 

Sap; raw  Co:  Tarrant  TX  76079- 

Lanriholdmg  Agency:  Army 

Property  N'un-.biT  219011663 

Status:  I  r,u'i!'.7ed 

Rea.-.on;  E.ispme::;!  to  city  uf  Saginaw  foi 
s>»'.ver  pipeline  ending  5.'15/2023. 

lhB''d::s. 

Lone  Stnr  Anny  Ammur.ition  Plant 

High-.vay  82  VVest 

Texarltai-.a  Co:  Bou  ie  TX  75505-9100 

L'lndholding  .Agency:  Armv 

Property  N_:"htr:  2'l90125'24   219012529, 
2190i'2533.  219012536,  219012539- 
219012540.  219012542.  219012544- 
21901254  5.  21903n337-21'.(030345 

Status:  Unu;ili7.>-d 

R.-.ison  Within  20'K)  ft.  o!  fl-.-mmable  or 
pxpiosive  n.atenai.  Set  _rvd  area. 

Bldg^  0021A,0n27A 

long.'jom  Army  An:.m_'nition  Plant 

kc-rnack  Co  Ha.-rison  TX  75661- 

Location:  .Stote  highway  43  .north 

Landholding  Age:.cy:  Army 

Prop-rty  Number:  219012546.  219012548 

St:itus  Underutilized 

Reason  Secured  area. 

13  Bldgs..  Red  River  Army  D».-pot 
Texarkana  Co:  Bowie  TX  7.5507-5000 
l^andholding  Agency:  Army 
Property  Number:  219120064,  219130002. 

219140255,  219230109-219230115. 

219320193-219320194, 219330163 
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Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  T-5000 

Camp  Bullis 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220100 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flainmable  or 

explosiye  material.  ' 

Swimming  Pools 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  -9910 
Landholding  Agency:  Army 
Property  Number:  21923010R 
Status:  Unutilized 
Reason:  Extensive  deteriorHtion. 
Bldg.  56512.  Fort  Hood 
Ft.  Hood  Co:  Coryell  TX  76544 
Landholding  Agency:  Army 
Properly  Number:  2193101f>f) 
Status:  I'nutilized 
Reason:  Detached  latrine 
8  Bldi;s.,  Fort  Hoed 
Ft.  Hood  Co:  Bell  TX  76544 
Landi'.olding  Agency:  Army 
Property  Number:  219340022,  219340238- 

219340241,  219410149-219410151 
Status:  Unutilized 
Reason:  Extensive  uL'tenoraticin. 
8  Dldgs..  Fort  Sam  Houston 
San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  ."Vgency:  Army 
Property  Number:  219330161-219330162. 

219330473-219330474.  219340095- 

219340098 
Status:  Unutilized 
Reason.  Extensi%e  detenoralion. 
8  Bldus..  Fort  Hood 
Ft.  Hood  Co;  Corv'ell  TX  76544 
Landholding  .'\gency:  Army 
Property  Number:  219330167-219330174 
Status:  Unutilized 
Reason:  Pump  station, 
Bldg.  T-2514 
Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 
Landholding  Agency:  Anny 
Property  Number:  219330475 
Status:  Unutilized 
Reason;  Pump  house. 
Bldgs.  T-2916.  T-3180.  T-3ig2.  T-3398 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  .Agency;  Army 
Property  Number:  219330476-219330479 
Status:  Unutilized 
Reason:  Detached  latrines. 

Utah 

14  Bldgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012153.  219012166, 

219030366,  219240263. 219310040- 

219310049 
Status:  Unutilized 
Reason:  Secured  area. 
12  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number:  219012143-219012144. 

219012148-219012149. 219012152, 


219012155.  219012156,  219012158, 

219012742,  219012751,  219240266- 

219240267 
Status:  Underutilized 
Reason:  Secured  area. 
12  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219013996-219013999. 

219130008. 219130011-219130013. 

219130015-219130018 
Status:  Underutilized 
Reason:  Secired  area. 
15  Bldgs, 

Dugway  Proving  Ground 
Dugway  Co.  Toole  UT  84022- 
Landholding  .\gtnfv;  .^nny 
Property  Number;  219014693,  219130009- 

219130010,  219130014,  219220204- 

219220207,  2193301  7'i-:2 193 30185 
Status:  I'nutilized 
Reason   Secured  art  :•,. 
2  Bldgs 

To'M'le  Arr^y  Depr.^  South  .-Xrea 
Tooele  Co  Tooele  IT  84074-5008 
Landhold.ng  .Agency;  Ar.mv 
Property  Number  2:9j4n:i)4.  219240268. 
Status:  Unutilized 
Reason;  Extensive  dcterioruf.on. 

\'irginia 

164  Blrig'- 

Radtord  .Armi.  .Ammuniiior,  Plant 

Radford  Co  Motitgomery  VA  24141- 

Loc;.tior.:  State  Highway  114 

Landholding  .Agency;  Am'v 

Property  Numbi-r,  219010833,  219010836, 
219010839,  219010842, 219010844, 
219010847-21 90- OH'«0,  219010892- 
219010912,  2;Q0-'.  1,>21-219011577, 
219011581-219011583.  219011 585, 
219011588,  219011591,  219013559- 
219013570, 2191J0142-2191 10143, 
2191200ri,  21914C618 -219140633 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  m.aterial,  Secured  area, 

13  Bldgs, 

Radford  .Arn-.v  ,\T.:nuriiti(>n  Plant 

Radford  Co  Montgomery  VA  24141 - 

Location:  Stute  Highway  114 

Landholding  .Agency,  Army 

Property  Number:  219010834-219010835, 
219010837-219010838,  219010840- 
219010841,  219010843,  219010845- 
219010846,  219010891.  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  area 

Comment:  Latrine,  detached  structure 

57  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number:  219240084,  219240096. 
219240103-219240105,  219240107- 
219240118.  219330191-219330228. 
219340092-219340094 

Status:  Unutilized 

Reason:  Extensive  deterioration.  (Some  are  in 
a  secured  area.) 

Bldg.  T-221 


Vint  Hill  Farms  Station 

Warrenton  Co:  Fauquier  VA  22186- 

Landholding  Agency:  Army 

Property  Number:  219210142 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

13  Bldgs. 

Radford  .Armv  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Num.ber;  219220210-219220218. 

2192.30100-219230103 
Status:  Unutilized 
Reason;  Secured  area. 
2  Dldgs, 
US,  Army  Coniiniied  .Am;s  Support 

Command 
Fort  Lee  Co;  Prince  George  V.A  23801 
Landholding  Agency:  Army 
Property  Number:  219220312.  219220314 
Status:  Underutilized 
Ktason  Extensive  deterioratio.,. 
44  Bldgs,  Fort  A  P.  H;!l 
BowingCo:  Caroline  VA  22427 
LandiiOiditig  .Agency  .Anny 
Prcprrty  Number:  219240288-219240314 
.Stal...s;  Undeuitil.z>'d 
Rer.son   DetiK  bed  latrit'.cs. 

Bldf;,  B-103-01,  Motor  House 

RiUtford  .A.Tfiy  .Am'T:ur;ition  Plant 

Radfcird  VA  24141 

!.ondtioidii;4  .Agency  .Arntv 

P.'-operty  Number:  219240324 

Stat,:s:  L'ajtiHzed 

Re.^son.  Secured  area.  U  ith:n  2000  ft.  of 

r!.jri'r.i>LJp  or  expio-^ive  material.  Extensive 

deterior.ition 

10  Bldgs  .  Fort  Piikitt 

Bldc  kstcne  Co:  Nottoway  V.A  23824 

Landholding  Agency:  Army 

Property  Number.  219310135-219310136, 

219310138-219310139, 219310141- 

219310145, 219310147 
Status-  Unutili.^ed 
Reason.  Extensive  deterioration. 
Bldg  106.  Fort  Monroe 
Ft,  Monroe  VA  23651 
Landholding  Agency.  Anny 
Property  Number;  219330186 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Wisconsin 

6  Bldgs, 

Badgei  Arm>  Ammunition  Plant 

Baraboo  Co:'Sauk  WI  53913- 

Landhclding  Agency:  Army 

Property  Number:  219011094,  219011209- 
219011212,  219011217 

Status:  I'nderutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Other  environmental, 
Secureo  area. 

Comment:  Friable  asbestos. 

154  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219011104,  219011106. 
219011108-219011113.  219011115- 
219011117.  219011119-219011120, 
219011122-219011139.  219011141- 
219011142.  219011144, 219011148- 
219011208,  219011213-219011216. 
219011218-219011234. 219011236, 
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219011238.219011240.219011242, 
219011244. 219011247, 219011249, 
219011251, 219011254. 219011256. 
219011259.  219011263,  219011265. 
219011268,  219011270,  219011275, 
219011277,  219011280.  219011282, 
219011284, 219011286, 219011290, 
219011293,  219011295,  219011297, 
219011300,  219011302, 219011304- 
219011311, 219011317,  219011319- 
219011321,219011323 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  fl.immable  or 
explosive  material,  Other  environmental, 
Secured  area. 

Comment:  Friable  asbestos. 

4  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  VVI 

Landholding  Agency:  Army 

Property  Number  219013871-210013873, 

219013875 
Status:  Underutilized 
Reason:  Secured  area. 
3  Bldgs. 

Badger  Army  ,\mmunition  Plant 
Baraboo  Co:  Sauk  Wl 
Landholding  Agency:  Armv 
Property  Number:  219013876-219013878 
Status:  Unutilized 
Reason:  Secured  area 
Bldgs.  6513-27,  6823-2,  6861-4 
Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Wl  53913- 
Landbolding  Agency:  Army 
Property  Number:  219210097-219210099 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  area. 
80  Bldgs.,  Fort  McCoy 
USHwy.  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Army 
Property  Numbers:  219210106,  219210108- 

219210109,  219210111.  219210115, 

219240206-219240262,  21931020»- 

219310225 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
17  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  Wl  53913 
Landholding  Agency:  Army 
Property  Numbers:  219220295-219220311 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  2126,  Fort  McCoy 
Ft  McCoy  Co:  Monroe  Wl  54653 
Landholding  Agency:  Army 
Property  Number:  219320200 
Status:  Undenitilized 
Reason:  Detached  latrine. 

Land  (by  State) 

Alabama 

23  acres  and  2284  acres 

Alabama  Array  Ammunition  Plant 

110  Hwy.  235 

Childersburg  Co:  Talladega  AL  35044- 

Landholding  Agency:  Army 

Property  Numbers:  219210095-219210096 

Status:  Excess 

Reason:  Secured  area. 

Alaska 

Campbell  Creek  Rangie 


Fort  RichardsoQ 

Anchorage  Co:  Greater  Aochorage  AK  99507 

Landholding  Agency:  Army 

Properly  Number:  219230188 

Status:  Unutilized 

Reason:  Inaccessible. 

Illinois 

Group  66A 

Joliet  Amiy  .Ammunition  Plant 
Joliet  Go:  Will  IL  60436- 
Landholding  Agency:  Army 
Propfirty  .Mumber:  219010414 
Status;  IJnutilized 

Reason:  Within  2000  ft.  of  nammable  or 
explosive  material.  Secured  area. 

Parcel  1 

Joliet  Army  Ammunition  Plant 

Joliet  Go:  WilllL  604  36- 

Location:  South  of  the  811  Magazine  Area, 

adjacent  to  the  River  Road. 
Landholding  Agency:  Army 
Property  Number:  219012810 
Status:  Excess 
Reason:  Within  2000  ft.  of  flaramable  or 

explosive  material.  Floodway. 
Parcel  No.  2,  3 

Joliet  Army  Ammunition  Plant 
Joliet  Go:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number.  219013796-219013797 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material,  Floodway. 

Parcel  Na  4,  5,  6 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number:  219013798-219013800 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway. 
Homewood  USAR  Center 
18760  S.  Halsted  Street 
Homewood  Co:  Cook  IL  60430- 
Landholding  Agency:  Army 
Property  Number  219014067 
Status:  Underutilized 
Reason:  Secured  area. 
38.000  sq.  ft.  &  4,000  sq.  ft.  of  Land 
Rock  Island  Arsenal 
South  Shore  Moline  Pool  .Miss.  River 
Molina  Co:  Rock  Island  IL  61299-5000 
Landholding  Agency:  Army 
Property  Numbers:  219240317-219240318 
Status:  Unutilized 
Reason:  Floodway. 

Indians 

Newrpiort  Army  Ammunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number:  219012360 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  area. 
Land— Plant  2 

Indiana  Army  Ammunition  Plant 
CharloBtown  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  Number:  219330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 


Maryland 

Carroll  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-S42S 

Landholding  .Agency:  Army 

Property  Numbers:  219012630.  219012632 

Status:  Underutilized 

Reason:  Floodway,  Secured  area. 

Nebraska 

Land 

Comhusker  Anny  .Ammunition  Plant 

Potash  Road 

Grand  Island  Co:  Hall  NE  68802- 

Location:  4  miles  west  of  Grand  Island 

Landholding  Agency:  Army 

Property  Number  219013785 

Status;  Underutilized 

Reason:  Floodway. 

New  Jersey 

Land 

Armament  Research  Development  4  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806- 
Landholding  Agency:  Army 
Property  Number:  219013788 
Status:  Unutilized 
Reason:  Secured  area. 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501- 
Landholding  Agency:  Army 
Property  Number:  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. 

Pennsylvania 

Lickdale  Railhead 
Fort  Indiantown  Gap 
Lickdale  Co:  Lebanon  PA  17038- 
Landholding  Agency:  Armv 
Property  Number:  219012359 
Status:  Excess 
Reason:  Floodway. 
Tennessee 

Land 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co;  Hamilton  TN 

Landholding  Agency:  Army 

Property  Number  219013791 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  area. 
Volunteer  Army  Ammo.  Plant 
Chattanooga  Co:  Hamilton  TN 
Location:  Area  around  VAAP — outside  fence 

in  buffer  zone 
Landholding  Agency:  Army 
Property  Number  219013880 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materia].  Secured  area. 

Utah 

Land — 32  Acres 
Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84084 
Landholding  Agency:  Army 
Property  Number.  219240269 
Status:  Unutilized 
Reason:  Secured  area. 
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Virginia 

Fort  Belvoir  Military-  Reservation-5.6  Acres 
South  Post  located  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060 
Location:  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number:  219012550 
Status;  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  area. 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 

Baraboo  Co:'Sauk  WI  53913 

Location:  Vacant  land  within  plant 

boundaries 
Landholding  Agency:  Army 
Property  Number:  219013783 
Status:  Unutilized 
Reason:  Secured  area. 

IFR  Doc.  94-7600  Filed  3-31-94:  8:45  am] 

BILLING  CODE  4210-29-P 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-S4-3742;  FR-3690-H-01] 
Notice  of  Det)enture  Recall 

AGENCY:  Omce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  debentures,  in 
accordance  with  authority  provided  in 
the  National  Housing  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Keyser.  room  B133.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW.,  Washington. 
DC  20410.  telephone  (202)  755-7510. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  207(j)  of  the  National 
Housing  Act.  12  U.S.C.  1713(j).  and  in 
accordance  with  HUD  regulations  at  24 
CFR  207.259(e)(3),  the  Federal  Housing 
Commissioner,  with  approval  of  the 
Secretary  of  the  Treasury,  announces 
the  call  of  all  Federal  Housing 
Administration  debentures  with  coupon 
rates  of  6.75  percent  or  higher,  except 
for  those  debentures  subject  to 
"debenture  lock  agreements."  that  have 
been  registered  on  the  books  of  the 
Federal  Reserve  Bank  of  Philadelphia, 
and  are.  therefore,  "outstanding"  as  of 
March  31. 1994.  The  date  of  the  call  is 
July  1.  1994.  To  insure  timely  payment, 
debentures  should  be  presented  to  the 
Federal  Reserve  Bank  of  Philadelphia  by 
June  1,  1994. 

The  debenture  will  be  redeemed  at 
par  plus  accrued  interest.  Interest  will 


cease  to  accrue  on  the  debentures  as  of 
the  call  date.  Final  interest  on  any 
called  debenture's  will  be  paid  with  the 
principal  at  redemption.  During  the 
period  from  the  dates  of  this  notice  to 
the  call  date,  debentures  that  are  subject 
to  the  call  may  not  be  used  by  the 
mortgagee  for  a  special  redemption 
purchase  in  pajTnent  of  a  mortgage 
insurance  premium. 

No  transfer  or  denominational 
exchanges  of  debentures  covered  by  the 
foregoing  call  will  be  made  on  the  books 
maintained  by  the  Treasury  Department 
on  or  after  April  1,  1994.  This  does  not 
affect  the  right  of  the  holder  of  a 
debenture  to  sell  or  assign  the  debenture 
on  or  after  this  date.  Payment  of  final 
principal  and  interest  due  on  July  1. 
1994,  will  be  made  to  the  registered 
holder  or  assignee. 

Instructions  for  the  presentation  and 
surrender  of  debentures  for  redemption 
will  be  provided  to  holders  bv  the 
Department. 

Dated:  March  29.  1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary- for  Housing — Federal 
Housing  Commissioner. 

[PR  Doc.  94-8016  Filed  3-31-94;  8:45  am] 

BILLING  CODE  4210-27-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV-054-94-4333-11:  NV5-93-35;  4-00154] 

Nevada:  Temporary  Closure  of  Certain 
Public  Lands  In  the  Las  Vegas  District 
for  Management  of  the  1994  Running 
of  the  Score  "Nevada  400"  Off- 
Highway  Vehicle  (OHV)  Race 

ACTION:  Temporary  closure  of  certain 
Public  Lands  in  the  Clark  County. 
Nevada,  on  the  adjacent  to  the  1994 
"NEVADA  400"  race  course  on  April  2, 
1994.  Access  will  be  limited  to  race 
officials,  entrants,  law-enforcement  and 
emergency  personnel,  licensed 
permittee(s)  and  right-of-way  grantees. 

SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Las  Vegas  District, 
Clark  County,  Nevada  will  be 
temporarily  closed  to  public  access  from 
1800  hours,  April  1,  1994,  to  1500 
hours,  April  2, 1994,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1994  "NEVADA 
400"  OHV  race  course.  The  Las  Vegas 
District  Manager  is  the  authorized 
officer  for  the  1994  "NEVADA  400" 
OHV  race,  permit  number  NV5-93-35. 
These  temporary  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  part  8364.  The  public  lands  to  be 


closed  or  restricted  are  those  lands 
adjacent  to  and  including  roads,  trails 
and  washes  identified  as  the  1994 
"NEVADA  400"  OHV  race  course. 

The  following  public  lands 
administered  by  the  BLM  restricted  or 
closed  are  described  as:  The  Nellis  area; 
T.  19  S..  R.  62  E..  M.D.M..  section  1 
through  36.  The  Las  Vegas  Dunes  area; 
T.  19S..  R.  63  E..  section  1  through  36. 
The  Arrolime  area;  T.  18  S..  R.  63  E.. 
section  1  through  36.  The  Dry  Lake  area; 
T.  19  S.,  R.  64  E..  section  1  through  36. 
T.  18  S.,  R.  64  E..  section  1  through  36. 
T.  17  S.,  R.  64  E..  section  1  through  36. 
The  California  Wash  area;  T.  16  S.,  R. 

65  E.,  section  1  through  36.  T.  15  S..  R. 

66  E..  all  of  sections  6.  7.  8.  9,  16.  17. 
18,  19,  20,  21,  28,  29,  30,  31.  32.  and  33. 
T.  16  S.,  R.  66  E.,  all  of  sections  4,  5. 

6,  7,  8,  9,  16,  17.  18.  19,  20,  29.  and  30. 
T.  17  S.  R.  65  E..  section  1  through  36. 
The  Piute  Wash  area;  T.  15  S.,  R.  64  E.. 
section  1  through  36.  T.  15  S.,  R.  65  E.. 
section  1  through  36.  The  Arrow 
Canyon  area;  T.  16.  S.,  R.  63  E.,  all  of 
sections  1.  2.  3,  4,  9.  10,  11,  12.  13,  14, 
15,  16,  21.  22,  23,  24,  25,  26,  27.  28,  32, 
33,  34,  35,  and  36.  And.  T.  17  S.,  R.  63 
E.,  section  1  through  36. 

The  following  public  lands 
administered  by  the  BLM  will  be  open 
authorized  SCORE  spectator  areas:  All 
public  lands  lying  east  of  Las  Vegas 
Blvd.  North  and  within  T.  19  S..  R.  63 
E..  M.D.M.,  section  16,  NWV*; 
SEV4NEV4NEV4;  SEV4NEV4;  SEV4SWV4; 
SEV4:  and  section  20,  NWV4. 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark,  County. 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  BLM  office:  The  Las  Vegas 
District  Office,  4765  Vegas  Drive.  P.O. 
Box  26569,  Las  Vegas,  Nevada  89126, 
(702) 647-5000. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
part  8364  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.7. 

Dated:  March  17,  1994. 
Gary  Ryan, 

Acting  District  Manager.  Las  Vegas  District. 
IFR  Doc.  94-7753  Filed  3-31-94;  8.45  am] 
BILLING  CODE  4310-HC-M 


[MT-820-04-411&-03-P;  NDM  1666;  6- 
001S&-ILM] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NDM  1666.  McKenzie 
County,  North  Dakota,  was  timely  filed 
and  accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 
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No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $7  per  acre  and 
162/3  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S  C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  notice. 

Dated:  March  22,  1993. 
Cynthia  L.  Embretson, 
Chief,  Fluids  Adjudication  Section. 
IFR  Doc.  94-7780  Filed  3-3-31-94;  845  am| 
BILimG  CODE  4310-OH-M 


[WY-920-41-5700;  WYW1 18443] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3(a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
VVYWl  18443  for  lands  in  Sweetwater 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  S5.00  per  acre,  or  fraction 
thereof,  per  year  and  IBr'a  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  18443  effective  October  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Dated:  March  25,  1994. 
Florence  R.  Speltz, 

Supenisory  Land  Law  Examir.er. 

[FR  Doc.  94-7749  Filed  3-31-94;  8:45  ami 

BILUNQ  CODE  «310-22-M 


[WY-920-41-5700;  WYWl  13301] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  13301  for  lands  in  Fremont 
County  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16-/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W\^V1 13301  effective  October  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Dated:  March  25,  1994. 
Florence  R.  Speltz, 

Supenisory  Land  Law  Examiner. 

IFR  Doc.  94-7756  Filed  3-31-94;  8:45  am) 

BILUMG  CODE  4310-22-M 

[NM~030-4210-05;  NMNM91638] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  R&PP 

Act  Classification. 

SUMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Gadsden  Independent  School  District 
under  the  provision  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.). 
Gadsden  Independent  School  District 
proposes  to  use  the  land  for  two  school 
sites. 

T.  26S..R.  5E..  NMPM 
Sac.  14.  E".!EV;.SW"-  4S\Vv4.  pa.i 

VVV.rSE'''«S\VV4. 

Containing  28.75  acres,  more  or  less. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  May  16. 1994. 


ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management.  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces.  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  James  at  the  address  above  or 
at  (505) 525-4349. 

SUPPLEMENTARY  INFORMATION:  Lease  or 
conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reser\'ed  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reser\'ations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice,  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Las  Cruces 
District  Office,  1800  Marquess,  Las 
Cruces,  New  Mexico.  88005.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  two  school  sites.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
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any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  two  school 
sites. 

Dated:  March  24, 1994. 
Stephanie  Hargrove, 

Associate  District  Manager 

IFR  Doc.  94-7755  Filed  3-31-04.  B  45  anil 

BILLING  CODE  4310-FB-M 

[ID-050-406A-O5;  4-00156] 

Availability  of  Draft  Bennett  Hills 
Resource  Management  Plan,  and 
Amendment  to  the  Jarbidge  Resource 
Management  Plan/Environmental 
Impact  Statement 

agency:  Bureau  of  Land  Managempnt. 

Interior. 

ACTION:  Notice  of  availability  of  the 

Draft  Bennett  Hills  Resource 

Management  Plan  and  amendment  to 

the  Jarbidge  Resource  Management 

Plan/Envirorunental  Impact  Statement 

SUMMARY:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  and  section  202  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  a  draft 
Resource  Management  Plan/ 
Environmental  Impact  Statement  (RMP' 
EIS)  has  been  prepared  for  the  Bennett 
Hills  planning  area.  The  RMP/EIS 
describes  and  analyzes  future  options 
for  managing  approximately  650,000 
acres  of  public  land  in  Lincoln, 
Gooding,  Camas,  Jerome,  Blaine  and 
Elmore  Counties  in  south-central  Idaho 
It  also  addresses  the  suitability  of  three 
river  segments — Big  Wood  River.  Dr\- 
Creek  and  King  Hill  Creek— for 
recommendation  to  Congress  for 
inclusion  in  the  Wild  and  Scenic  Rivers 
System,  and  finds  these  segments 
unsuitable  for  recommendation.  Si.v 
segments  of  the  Snake  River  are  found 
eligible  for  consideration  for  Wild  and 
Scenic  River  study.  Suitability  studies 
are  delayed  until  after  the  Record  of 
Decision  on  this  RMP.  The  RMP  would 
designate  eight  Areas  of  Critical 
Environmental  Concern,  totaling  14,878 
acres,  and  19  caves  as  significant  cave 
resources.  The  RMP  would  further  add 
3.198  acres  of  former  State  of  Idaho  in 
holdings,  acquired  through  a  recent  land 
exchange,  into  the  surrounding  five 
Wilderness  Study  Areas. 

This  document  also  identifies  a  draft 
amendment  to  the  Jarbidge  Resource 
Management  Plan  that  would  designate 
800  acres  along  10  miles  of  the  west  side 
of  King  Hill  Creek  as  an  Area  of  Critical 
Environmental  Concern  in  coordination 
with  the  same  designation  along  the  east 
side  within  the  Bennett  Hills  planning 
area. 


Copies  will  be  available  from  the 
Shoshone  District  Office.  P.O.  Box  2-B. 
400  West  F  Street,  Shoshone,  Idaho 
83352;  phone  (208) 886-2206. 
DATES:  Written  comments  on  the  draft 
RMP/EIS  must  be  submitted  or 
postmarked  by  July  1,  1994.  Additional 
public  meetings  may  be  held.  Dates  and 
times  of  any  public  meetings  will  be 
published  as  legal  notices  for  five 
consecutive  days  in  the  Twin  Falls 
Times-Sews  daily  newspaper  at  least  15 
days  before  the  meeting  date. 
ADDRESSES:  Written  comments  on  the 
document  should  be  directed  to: 

Mary  C.  Gaylord,  Distrit  t  Manager.  Bureau  of 
Land  Management.  Shoshone  District 
Office.  400  West  F  Str<>e!.  P  O  Box  2-B. 
Shoshone.  Idaho  83352, 

FOR  FURTHER  INFORMATION  CONTACT: 
William  "Buck"  West,  Project  Manager, 
Shoshone  District  Office,  P.O.  Box  2-B. 
400  West  F  Street,  Shoshone,  Idaho 
83352;  telephone (208) 886-2206  or 
(208)886-7203. 

SUPPLEMENTARY  INFORMATION:  The 
Bennett  Hills  Resource  Management 
Plan  (R.MP)  is  prepared  to  provide  the 
Shoshone  District  Bureau  of  Land 
Management  with  a  comprehensive 
framework  for  managing  649.786  acres 
of  BLM-administered  public  land  over 
the  next  15  to  20  years.  The  draft  plan 
and  impact  statement  is  focused  on 
resohing  planning  issues  associated 
with  the  management  of  the  planning 
area's  public  land.  Planning  issues  were 
identified  by  the  public  and  the  BLM 
during  the  scoping  period,  which  began 
on  September  20.  1990.  The  following 
planning  issues  were  identified  through 
public  participation  for  the  Bennett 
Hills  planning  area:  How  will  the  BLM 
continue  to  focus  management  attention 
or  riparian  resources  and  related 
uplands?  What  land  will  be  acquired 
into,  or  made  available  for  disposal 
from,  federal  ownership?  How  will 
public  resources  along  the  north  rim  of 
the  Snake  River  Canyon  be  managed 
and  for  what  uses?  Is  there  a  need  for 
protecting  the  Resource  Ar\''a's  critical 
resource  values  through  special 
management  designation? 

The  alternatives  chosen  for  study  in 
this  draft  plan  and  impact  statement  are: 
Alternative  A  is  the  "no  action" 
alternative  and  would  continue  the 
current  management  subject  to  new 
pohcy  direction  by  the  BLM's  State  and 
Washington  Offices.  Alternatives  B.  C 
and  D  use  desired  future  vegetation 
condition  to  establish  management  goals 
and  direction  instead  of  the  traditional 
commodity  goals  used  in  Alternative  A. 
Alternatives  B  and  C  differ  from  each 
other  in  the  management  of  recreation 
use  along  the  north  rim  of  the  Snake 


River,  the  initial  level  of  grazing  use. 
and  in  the  recommendation  of  river 
segments  for  consideration  by  Congress 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System,  Alternative  D 
reflects  a  conceptual  agreement  between 
the  BLM  and  the  State  of  Idaho  for  land 
exchange.  Alternatives  A  and  B  leave 
the  initial  livestock  grazing  at  current 
levels,  while  Alternatives  C  and  D 
adjust  the  livestock  use  levels  at  the 
1984-1992  nine-year  average  actual  use. 
Alternative  D  is  the  BLM's  preferred 
alternative. 

The  preferred  alternative  identifies 
eight  Areas  of  Critical  Environmental 
Concern:  12  acres  of  Kings  Crown  as  a 
Research  Natural  Area/' Area  of  Critical 
Environmental  Concern  for  the  purpose 
of  establishing  a  reference  area  for 
potential  natural  vegetation,  1,399  acres 
in  Dry  Creek  as  a  Research  Natural 
Area/Area  of  Critical  Environmental 
Concern  for  the  primary  purpose  of 
establishing  a  reference  area  to  studv 
riparian  and  upland  vegetation 
communities  under  controlled  livestock 
use,  101  acres  around  Fir  Grove  as  a 
Research  Natural  Area/Area  of  Critical 
Environmental  Concern  for  research 
purposes,  361  acres  of  Camas  Creek  as 
a  Research  Natural  Area/Area  of  Critical 
Environmental  Concern  as  a  research 
area  for  riparian  vegetation,  2,642  acres 
as  the  King  Hill  Creek  Research  Natural 
Area/Area  of  Critical  Environmental 
Concern  in  the  Bennett  Hills  and 
Bruneau  Resource  Areas  (amends  the 
Jarbidge  RMP).  for  the  primary  purpose 
to  protect  a  genetically  pure  strain  of 
redband  trout  that  inhabits  the  middle 
and  upper  reaches  of  the  creek  by 
maintaining  or  improving  instream 
habitat  quality  and  upland  watershed 
condition,  142  acres  in  Box  Canyon  as 
an  Area  of  Critical  Environmental 
Concern  for  the  purpose  of  preservation 
and  research  of  threatened  and 
endangered  animal  species.  178  acres  in 
the  Vineyard  Lake  area  as  an  Area  of 
Critical  Environmental  Concern  to 
preserve  spawning  habitat  for  hybrid 
trout,  and  10,043.  acres  as  the  T-Maze 
Cave  Research  Natu.'-al  .Area/ Area  of 
Critical  Environmental  Concern  to 
protect  the  unique  subsurface  resources. 

The  RSW  would  recommend  the 
following  actions  to  protect  the  values 
of  the  ACECs.  Stipulate  no  surface 
occupancy  for  leasable  mineral  (oil  and 
gas)  exploration  and  development  in  the 
Box  Canyon.  Vineyard  Lake,  Dry  Creek, 
Fir  Grove.  Camas  Creek,  King  Hill  Creek 
(amends  the  Jarbidge  RMP)  and  Kings 
Crown  ACECs.  It  would  further  stipulate 
no  surface  occupancy  for  leasable 
mineral  (oil  and  gas)  exploration  and 
development  including  seismic 
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exploration  on  1,314  acres  of  the  T- 
Maze  ACEC. 

It  would  limit  vehicle  use  to 
designated  and  signed  roads  and  trails 
identified  in  the  Box  Canyon,  Vineyard 
Lake,  and  Dry  Creek  ACECs  activity 
plans,  and  on  1.314  acres  in  the  T-Maze 
ACEC.  Close  the  Kings  Crown.  Camas 
Creek,  King  Hill  Creek  (amends  Jarbidge 
RMP)  and  Fir  Grove  ACECs  to  vehicle 
use.  Close  the  Box  Canyon.  Vineyard 
Lake.  Dry  Creek.  Fir  Grove,  Camas 
Creek,  King  Hill  Creek  (amends  the 
Jarbidge  RMP)  and  Kings  Crown  ACECs 
to  materials  sales  and  free  use  permits. 

Authorize  no  material  sales  or  free  use 
permits  inside  the  cave(s)  in  the  T-Maze 
ACEC.  Withdraw  the  Box  Canyon. 
Vineyard  Lake.  Kings  Crown,  Dry  Creek, 
Fir  Grove.  Cam.as  Creek.  King  Hill  Creek 
(am.endsthe  Jarbidge  RMP)  and  1,314 
acres  of  the  T-Maze  ACECs  from 
mineral  entry.  Identify  the  Kings  Crown. 
Dry  Creek,  Fir  Grove.  Camas  Creek.  King 
Hill  Creek  (amends  the  jarbidge  RMP) 
and  1.314  acres  of  the  T-Maze  ACEC  as 
an  exclusion  area  for  land  use 
authorizations;  and  8.71 7  acres  of  the  T- 
Maze  ACEC  as  an  avoidance  area  for 
land  use  authorizations. 

The  plan  would  close  the  Kings 
Crown  ACEC  to  livestock  grazing  Close 
the  Dry  Creek  ACEC  to  livestock  grazing 
below  the  canyon  rim  except  for 
designated  spring  trailing  use  with  no 
overnight  stays.  Close  the  Camas  Creek 
ACEC  to  livestock  grazing  except  for 
sheep  trailing  within  the  wing  fences  at 
Macon  Sheep  Bridge  with  no  overnight 
stays. 

The  plan  would  restrict  access  to  the 
cave(s)  containing  bats  in  the  T-Maze 
ACEC  during  winter  hibernation  periods 
(November  through  April)  except  for 
approved  research  or  BLM  management 
actions.  Allow  no  sampling  or  collecting 
of  plants  or  animals  in  the  Box  Canyon 
and  Vineyard  Lake  ACECs,  and  no 
subsurface  collecting  or  sampling  in  the 
T-Maze  ACEC.  unless  approved  by  the 
authorized  officer.  Permit  no  vegetation 
manipulation  or  surface  disturbing 
activities  in  the  Kings  Crown,  Fir  Grove 
and  Dry  Creek  ACECs  except  for 
research  or  government  administrative 
needs  and  in  conformance  v\ith  other 
designations  such  as  wilderness  status. 

The  plan  would  restrict  vegetation 
manipulation  activities  in  the  King  Hill 
Creek  ACEC  (amends  the  )arbidge  RMP) 
to  only  those  actions  which  would 
improve  the  habitat  conditions  for 
redband  trout,  mountain  quail  and 
Columbian  sharp-tailed  grouse,  and  in 
compliance  with  wilderness  status. 
Close  all  aquatic  habitat  in  the  King  Hill 
Creek  ACEC  (amends  the  Jarbidge  RMP) 
to  introduction  of  genetic  strains  of  trout 
''i  which  are  not  native  to  the  King  Hill 


C.fek  watershed.  Petition  the  Idaho 
Department  of  Fish  and  Game  to 
prohibit  the  introduction  of  genetic 
strains  of  trout  into  King  Hill  Creek 
which  are  not  native  to  the  King  Hill 
Creek  watershed. 

And  the  plan  would  close  the  Fir 
Grove  ACEC  to  wood  products 
harvesting  or  collecting. 

The  preferred  alternative  would 
dijsignate  19  caves  as  significarl  under 
the  Federal  Cave  Resources  Protection 
.■\Gt  of  igs*].  To  protect  the  caves,  1.913 
acres  are  withdrawn  from  locatsble 
mineral  entry  under  the  1872  Mining 
Law,  and  the  area  is  restricted  to  no 
surface  occupancy  for  leasable  mineral 
developm.ent  and  exploration. 

The  BLM  acquired  3,198  acres  of  state 
in  holdings  within  five  existing 
Wilderness  Study  Areas  through  a  land 
exchange  between  the  BLM  and  the 
State  of  Idaho  in  1992.  These 
acquisitions  have  been  in\cntoried  for 
wilderness  chairactpristics.  This  RMP 
recommends  adding  the  follov\  ing 
acreage  to  the  existing  WS.'^s:  390 
suitable  acres  to  the  Gooding  City  of 
Rocks  West  WSA  (II>-54-8t5)  fcr'a  total 
of  6,677  suitable  acres,  879  suitable 
acres  to  the  Gooding  Citv  of  Rocks  East 
WSA  (ID-54-6a)  for  a  to'tal  of  13.942 
suitable  acres,  640  unsuitable  acres  to 
the  Little  City  of  Rocks  WSA  (ID-54-5) 
for  a  total  of  6.515  unsuitable  acres,  640 
unsuitable  acres  to  the  Black  Canvon 
WSA  (lD-54-6)  for  a  total  of  11.011 
unsuitable  acres.  640  unsuitable  acres  to 
the  Deer  Creek  WSA  (ID-54-10)  for  a 
total  of  8.127  unsuitable  acres. 

Mine  river  segments  totaling  59. 9 
miles  were  determined  eligible  for 
consideration  to  study  for  inclusion  m 
the  Wild  and  Scenic  Rivers  System.  The 
RMP  completes  the  study  process  on  the 
Big  Wood  River  segments  (2.1  miles), 
the  Dry  Creek  segment  (4.6  miles)  and 
the  King  Hill  Creek  segment  (10  miles), 
and  concludes  that  the  segments  are  not 
suitable  for  recommendation  to 
Congress  for  inclusion  in  the  Wild  and 
Scenic  River  System.  The  RMP 
postpones  the  study  of  the  Box  Canyon 
(1.2  miles),  Snake  River  Milner  segment 
(8,5  miles),  Snake  River  Murtaugh 
segment  (13  miles),  Snake  River 
Hagerman  segment  (7.2  miles),  Snake 
River  King  Hill  Segment  (12  8  miles), 
and  the  Vineyard  Creek  segment  (.5 
miles)  until  later.  The  need  for 
postponement  is  based  on  a  desire  to 
coordinate  the  study  process  with  the 
Idaho  Department  of  Water  Resources 
m.enagement  plan  for  the  Snake  River. 

Other  elements  of  the  preferred 
alternative  include  making  37,000  acres 
available  for  disposal  from  public 
ownership,  stipulating  10,427  acres  for 
no  surface  occupancy  for  leasable 


mineral  exploration  and  development, 
setting  the  lixestock  grazing  preference 
at  the  nine-year  actual  use  level  of 
54.751  Animal  Unit  Months, 
withdrawing  10.605  acres  from  mineral 
entry,  closing  3,671  acres  and  limiting 
71,885  acres  to  motorized  vehicle  use. 
identify  ing  21 .936  acres  as  avoidance 
and  5,884  acres  as  e.xclusion  areas  to 
new  right-of-way  authorization, 
designation  of  four  Special  Recreation 
Management  Areas  totaling  35,519 
acres,  and  identifying  5.802  acres  as 
wildlife  isolated  tracts. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  notice  nf 
intent  was  published  in  the  Federal 
Register  on  September  20, 1990.  Since 
then,  several  open  houses,  public 
meetings,  and  mailouts  were  conductet} 
to  solicit  comments  and  ideas.  Any 
comments  presented  throughout  the        "' 
process  have  been  considered. 

Dated  March  17,  1994. 
Mary  C.  Gaylord, 

Di-sfnct  Managpr 

IFF.  Doc  94-7098  Fiied  3-31-94;  8:45  b:r,\ 

BILLING  CODE  4310-GG-M 


[NM-030-432O-03] 

Application  for  Bureau  of  Land 
Management  (BLM)  Grazing  Allotment; 
Sierra  County,  NM 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  BLM  Las  Cruces  District 
is  accepting  applications  for  grazing 
preference  on  the  Nordstrom  Trap 
Allotment.  The  allotment  is  located 
approximately  2  miles  west  of  the 
Caballo  Dam  in  southern  Sierra  County. 
New  Mexico.  The  BLM  has  determined 
that  sufficient  forage  exists  for  up  to  108 
animal  unit  months  (AUMs).  A 
condition  on  the  new  permit  is  that 
grazing  will  occur  during  the  dormant 
season  (November  1  through  April  30) 
each  year  on  the  allotment. 
DATES:  Apphcations  for  up  to  108  At_'Ms 
will  be  considered  until  May  2, 1994. 
ADDRESSES:  BLM,  Las  Cruces  District 
Office,  1800  Marquess,  Las  Cruces,  \M 
88005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Phillips  at  the  BLM  Office  in  Las 
Cruces,  New  Mexico  or  by  calling  (505) 
525-4377, 

SUPPLEMENTARY  INFORMATION:  At  the 
present  time,  there  are  no  permanent 
waters  within  the  allotment.  Applicants 
must  offer  base  water  which  is  within 
the  service  area  of  the  allotment  (2 
miles),  to  be  considered.  Adjudication 
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of  the  full  108  AUMs  will  be  contingent 
upon  the  location  of  the  offered  base 
water  and  the  applicants'  proposed 
management  of  the  allotment. 

The  following  qualifications  are 
required  of  applicants: 

1.  Applicant  must  be  engaged  in  the 
livestock  business. 

2.  Applicant  must  own  or  control  the 
offered  water  base  property. 

3.  Applicant  must  be  a  citizen  of  the 
United  States. 

4.  If  the  applicant  is  a  group  or 
association — they  must  be  authorized  to 
conduct  business  in  New  Mexico,  and 
all  members  must  qualify  under  No.  3 
above. 

5.  If  apphcant  is  a  corporation — they 
must  be  authorized  to  conduct  business 
in  New  Mexico. 

In  addition,  the  applicant  who 
receives  the  grazing  preference  will  be 
required  to  accept  maintenance 
responsibilities  for  the  bounda--^'  fences 
and  the  detention  dams  on  the 
allotment. 

Dated:  March  24.  1994 
Stephanie  Hargrove, 

Assoicate  District  Manager. 

IFR  Doc.  94-7754  Filed  3-31-94;  8  45  ami 

BILUNG  CODE  431&-FB-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  justification  for  the  collection  of 
information  listed  belo^v  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  renewed  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
Copies  of  the  justification  and  related 
information  may  be  obtained  bv 
contacting  Jeane  Kalas  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  bureau  clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1010- 
0087),  Washington.  DC  20503. 
telephone  202-395-7340. 

Title:  Information  Collection  Related 
to  Cooperative  Agreements. 

Abstract:  States  and  Indian  Tribes 
may  voluntarily  request  the  Director  of 
the  Minerals  Management  Service 
(MMS)  for  the  opportunity  to  enter  into 
cooperative  agreements  allouing  the 
State  or  Tribe  to  carr\-  out  rovaltv  audits 
for  MMS.  The  State  or  Indiari  Tribe 
must  submit  an  application  to  MMS 
detailing  the  activities  to  be  undertaken, 
the  term  of  the  agreement,  and  the 


estimated  budget,  and  also  present 
evidence  that  the  State  or  Tribe  can 
meet  the  standards  established  by  the 
Secretarv-  of  the  Interior  for  audits  to  be 
conducted  under  the  agreement.  Eligible 
audit  activities  are  100  percent 
reimbursable  upon  the  submission  of  a 
quarterly  progress  report  and  a  voucher 
summarizing  quarterly  costs.  Annual 
work  plans  and  budgets  are  required 
each  year  the  cooperative  agreement  is 
in  effect. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  States 
and  Indian  Tribes. 

Estimated  Completion  Time:  144 
hours  first  year;  72  hours  subsequent 
years. 

Annual  Responses:  2  first-time 
applicants;  5  established  agreements. 

Annual  Burden  Hours:  288  hours  for 
applicants;  360  hours  for  established 
agreements. 

Bureau  Clearance  Officer:  .\rthur 
Quintana,  703-787-1101. 

Dated  Januai^'  19.  1994. 
Donald  L.  Sant, 

Actmg  Associate  Dirvctor  for  Rovaltv 

Manngement- 

[FR  Doc.  94-7748  Filed  3-31-94.  8  45  am] 
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National  Park  Service 

Big  Thicket  National  Preserve; 
Revision  of  Preserve  Boundary  at 
Lance  Rosier  Unit 

Section  1  of  the  Act  of  October  1 1 , 
1974  (88  Stat.  1254)  provides  for  the 
establishment  of  Big  Thicket  National 
Preser\e  and  authorizes  the  United 
States  to  accept  title  to  any  lands,  or 
interests  in  lands,  located  outside  the 
boundaries  of  the  preser\e  which  any 
private  person,  organization,  or  public 
or  private  corporation  may  offer  to 
donate  to  the  United  States,  if  the 
Secretan.'  finds  that  such  lands  would 
make  a  significant  contribution  to  the 
purposes  for  which  the  preserve  was 
created  and  he  may  administer  such 
lands  as  part  of  the  preserve.  The 
owners  of  8.11  acres  of  land  adjoining 
and  6.51  acres  of  land  located  nearby 
the  Lance  Rosier  Unit  have  offered  to 
donate  this  property  for  incorporation 
into  the  preserve,  along  with 
approximately  S50.000  in  cash.  The 
property  consists  of  three  tracts  of  land. 
Two  of  the  tracts,  denoted  as  Tract  158- 
49  and  158-50,  contain  6.25  and  1.86 
acres,  respectively,  are  located  adjacent 
to  the  boundary  of  the  Lance  Rosier 
Unit,  and  have  frontage  on  the  south 
side  of  FM  Road  770.  Most  of  the 
property  would  be  considered  wetlands 


with  a  predominance  of  oak  and 
palmetto,  a  scattering  of  other 
hardwoods,  and  some  large  pine.  The 
property  has  been  utilized  as  a  park  by 
the  Big  Thicket  Association  since  its 
acquisition  by  donation  from  the  Hooks 
family  in  1972.  A  gray  granite  monolith 
is  located  near  the  northeast  comer  of 
the  property  to  commemorate  the  Hooks 
family  donation.  This  is  the  only 
improvement  on  the  property  and  will 
remain  as  a  condition  of  the  donation  to 
the  preser\e.  The  remaining  tract, 
denoted  as  Tract  158-51,  contains  6.51 
acres  and  is  located  on  the  north  side  of 
FM  Road  770  and  approximately  2,000 
feet  from  Tract  156-50.  This  tract  is 
landscaped  with  grass  and  a  variety  of 
mature  trees.  It  is  improved  with  a  small 
outdoor  pavilion,  eight  new  recreation 
vehicle  hookups,  a  new  restroom 
facility,  a  former  high  school 
gymnasium  building,  a  former  high 
school  cafeteria  building,  a  small  log 
cabin,  and  a  small  two  bedroom  house. 
The  gvTnnasium  building  is  in  ver>'  poor 
repair  and  will  be  demolished.  The 
frame  house  will  be  utilized  as  an 
opportunity  to  house  a  commissioned 
Park  Ranger  at  the  remote  Lance  Rosier 
Llnif  for  resource  and  visitor  protection. 
The  cafeteria  building  houses  the 
present  Big  Thicket  Museum  and  will  be 
utilized  as  a  visitor  information  and 
environmental  education  center.  The 
other  improvements  will  be  utilized  in 
conjunction  with  this  facility.  It  is 
considered  that  the  wetlands  and 
biological  resources  contained  in  the 
existing  Lance  Rosier  Park.  Tracts  158- 
49  and  158-50.  and  the  scenic  beauty  of 
the  landscaped  grounds  and  beneficial 
improvements  located  on  Tract  158-51 
will  make  a  significant  contribution  to 
the  prpser\e.  The  specific  lands 
proposed  for  addition  are  described  as 
follows:  Tract  No.  158— 19. 

.■Ml  that  certain  tract  or  parcel  of  land 
lying  and  situated  in  the  County  of 
Hardin.  Texas,  being  6.25  acres,  more  or 
less,  out  of  Lot  No.  1  of  the  partition  of 
the  West  one-half  (Vj)  of  the  Epsey  Hart 
Survey.  A-777  and  being  more 
particularly  described  as  follows; 

Beginning  at  an  iron  pin,  being  the 
Southwest  comer  of  the  lands  of 
grantor,  also  being  on  the  West  line  of 
the  Epsey  Hart  Survev,  said  corner  bt^ing 
North  02°57'21"  West  60.00  feet,  more 
or  less  from  a  1'  j"  iron  pin,  marking  the 
Southwest  comer  of  said  Hart  Survey, 
from  which  a  Government  marker  bears 
North  86''28'40"  East  2.00  feet;  said 
Point  of  Beginning  having  Texas  Central 
Zone  Grid  Coordinates  of  N  271523.04 
and  E  3829583.51; 

Thence  with  the  West  line  of  said 
Hart  Suney  and  the  boundary-  line  of 
Big  Thicket  National  Preser\e  North 
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02''57'21"  West  138.20  feet,  more  or  less, 
to  an  iron  pin  on  the  South  right-of-way 
Jiae  of  F.M.  Hwy.  No.  770; 

Thence  with  the  South  right-of-way 
line  of  said  Hu-y.  North  52°23"57'  East 
109.78  feet,  more  07  less,  to  a  Hvv-y 
right-of-way  n.ark.er  at  the  P.C  of  a 
curve; 

Thence  uiin  the  South  ng.ht-of-way 
line  of  sai'i  H-.vy.  htLn^i  a  curve  to  the 
right,  100.00  ■•''M^t  *'rom  3nA  LorjC^-ntric  to 
the  centrr.lir.o  of '^did  !iw\.  (inc  chord 
of  which  bea.'.^:  .North  .tJ^Ot^c"  East 
361.09  fett,  -nore  r-r  ir>.^.)  a  ^^,\■v  right- 
of-wav  ricirl'T: 

Thence  N-.rih  2L^':i  _7  '  W  :-.t  43  96 
feet,  riio.-e  v:  ;>^'-s  a  'j.-js'-n  ri'AV  right- 
of-way  .iicL'.vcr; 

Thei'ice  -.v  ilh  the  S^.uth  ris-t-^if-way 
line  of  s^iiri  Kvv. .  b<- nc  a  c  urvo  '.o  lh.a 
right  50  GO  fee!  frLTr.  a.-.d  r.incoritric  to 
the  cea'^r  hut:-  cif  said  Hx'/y.  (tne  chord 
of  whi.h  beaxf.  Ncv'tti  f.r''4_»  2'o    Eist 
376.85  f-^'Pt,  n.ore  or  i.  -..-  1  a.i  i;  .r  pin; 

Thence  S'..u;h  07.'3r25    L'^t  542.90 
feel,  more  or  less  to  an  iron  piri; 

Th»-nrp  Snath  ^r.'2SA-j'  \Ves.«  parallel 
to  and  bO  f.-e:  p^.-p^endiiul;-.:  d:>tance 
from  the  South  !;."«  of  irie  Er->  >  Hart 
Survey.  743.10  feet,  n)';.-!'  or  •rt.'^.  to  the 
Toint  uf  U'.'girni.ig- 

Al!  bt;3nn.-;s  ar:»  b.^r-i.d  i>A  l"\ai  Sl.ite 
Plane  CoordmrMe  S\'i'.t:;'i — Ctii'r'^] 
Zone. 

Contd:ni.".e  fi  25  c(  ^^■^  cf  \dv.-l.  inore  or 
less. 

Tract  No.  15S-50 

All  that  certain  t.'-ict  or  part  -i  of  lanri 
Iving  and  sjtua'.ed  in  the  Cour';.  of 
Hardin.  Texas,  being  1.8b  acres,  niore  or 
less,  out  of  Lot  No.  1  uf 'ne  parti: ion  of 
the  West  an;-ha;f  i'.i)  of  ".h  '  Epsi  \  Ka,-1 
S'.ir.'ey.  A-' 77  and  bi'ing  rnn.'r- 
particularly  desrribed  sf  foiious. 

Beginni.ng  at  a  1  -^    iron  p;n,  marking 
the  Southwf^st  n.;:-:  r  of '.be  Fps<  y  Uan 
.Survey,  from  which  a  Covernn.ont 
marker  bears  Nonh  f'5°2a  40  '  East  2.00 
feet;  said  Poi.nt  of  Begin. .irg  h-iving 
Texas  State  Plane  Coordinales.  f ..  nrnrl 
Zone.  Norlh  271.463  1  i  .-^.nd  E.;--: 
3.32S..'  .h  btt, 

Thti.ce  w;:h  '.he  We^t  Ini*-  of  Soid 
Harl  Surv^ey  and  "he  boundary  tine  of 
Big  Thicket  National  Pr;-!s.er\e  North 
02'57  21"  West  150  GO  f,'r>f.  more  or  less. 
to  an  iron  pin  for  th"  mo'-i  \Ve-',!<^rjy 
Nonhwest  corr.er  of  ir.,s  trait, 

Th^  nee  North  8h'Z3'-iO'  E.isi,  parnilj-d 
to  and  fcO  fe-'t  perpend;.,  ulax  distance 
fro:n  the  SoL'h  hne  of  thf-  Epv.jy  Fiart 
Survey,  743.10  feet,  more  or  lp^-.,  to  a 
point  for  an  interior  cornt^r  of  thi>  ir^ct. 

Thence  .North  03°3r25'  West, 
parallel  to  and  bO  feet  perpt^ndicuLiT 
distance  from  the  East  line  of  Lot  1  of 
the  Subdivision  of  the  West  '  .■  of  the 
Epsey  Hart  Survey,  542  MO  ft-n:.  more  or 


lass,  to  an  iron  pin  on  the  South  right- 
of-way  line  of  P.M.  Hwy.  No.  770; 

Thence  with  the  South  right-of-way 
line  of  said  Hv^-^y.  beLng  a  curve  to  the 
right  50.00  feet  from  and  concentric  to 
the  center  line  of  said  Hwy.  (the  chord 
of  which  bears  North  75°59'41"  East 
61.02  feet,  more  or  less.)  to  an  iron  pin 
on  the  East  line  of  s;iid  Lot  1; 

Thence  with  the  East  line  of  sa^d  Lot 
1  South  03^31  ■25"  East  614.00  feet,  more 
ot  less,  to  an  iron  pin  on  the  South  line 
of  s.'.id  Epsey  Hart  Survey  for  the 
.Southeast  comer  oi  this  tract: 

Thence  wnth  the  South  line  of  said 
Epsey  Hart  Survey  and  the  Boundary 
line  of  Big  Thicket  National  Preserve 
.Spilth  86°28'40"  West  a03  70  feet,  more 
or  less  to  the  Puint  of  Begmriiig 

All  hnjarinpv  are  based  on  Texas  Stit'' 
Plane  Coordinate  System — Central 
Z,r»ne 

Containing  1  Ht>  arris  of  !;.nd.  ."lOre  or 
less 

Tt-act  No.  158-51 

All  that  certain  tract  or  parcel  of  land 
lying  and  situated  in  the  county  of 
Hardin.  Texas.  k)e;ng  6.51  acres,  more  or 
less,  out  of  a  subdivision  in  the  East  one 
half  ("'2)  of  the  Epsey  Hart  Survey,  A- 
777  and  the  West  one  half  ('';)  of  Lots 
24.  25  and  2n,  Block  C.  Tov.n  of 
Saraloga  in  the  Mai-\  Hopkins  Survey, 
A— 779  and  being  more  panicularlv 
described  as  follows: 

Beginning  at  a  ■*■%  inch  copperweld 
rod  marking  the  most  Westerly 
Southwest  corner  of  the  lands  of 
grantor,  also  tn^irg  on  the  North  right-of- 
way  line  of  F.M.  Hwy.  No.  770.  said 
Point  of  Bet;inning  being  North 
C)C°3800'  West  7-:!6  44  feet,  more  or  less, 
arid  .South  ay="22'00"  West  402.60  fe-M, 
iriore  or  less,  from  the  Southeas;  Cfirn^T 
of  the  Epsey  Hart  Surv  ey; 

Th»nc.e  ^ur.h  OO^.tS  00"  Wes:  <it  70.20 
feel,  more  o:  less  a  concrete  mona.menl 
with  a  ljr.in/e  disc  marked  "ii.O.  &  R. 
(i>  "iHO'  OP  the  North  liiie  of  Lot  No. 
4  tnd  the  South  lin-'.  of  Lo'  No.  5  cf  s;i;d 
s  ibdivTsion  in  !he  F-ast  one  haifof  said 
}  art  Survey  a  total  distaiK.e  of  2^6.32 
fi  t:t,  more  a:  less^  "o  a  c'nr.rele 
n  onument  with  a  bronze  disc  marked 
•'  l.O  &  R.  Co.  581"  on  '.he  .Vorih  line 
iif  Lot  No.  5  same  being  the  .South  line 
of  Lo!  No  6  out  of  sriid  subdivision  in 
said  Hart  Surrey; 
I  Thence  Nor.h  00'ri3'5a    East  4 '.0  09 
f<S»'t,  more  or  less,  to  a  ^oncr^'te 
monument  for  the  N(Jrth\^■••st  comer  uf 
tfcis  tract. 

Thence  E-ist  402.60  feet,  more  or  less. 
to  a  concrete  monoire'nt  for  the 
Northeast  corner  of  Lot  No.  7,  also  being 
the  .most  Northeriv  Ncjrthea'-t  corner  of 
this  trait; 


Thence  with  the  East  line  of  I^t  No. 
7  and  Lot  No.  6  South  215.50  feet,  more 
or  less,  to  the  Northwest  comer  of  Lot 
No.  26.  Block  C  in  the  Town  of  Saratoga. 
Texa.s, 

Thence  with  the  North  line  of  said  Lot 
No.  26  and  along  the  South  right-of-way 
line  of  First  Street  East  43.40  feet,  more 
or  less; 

Thenct^  crossing  Lots  25.  25  and  24 
Block  C  in  the  Town  of  Saratoga  South 
139-50  feet,  more  or  less,  to  the  South 
hne  of  said  Lot  No.  24; 

Thence  with  the  South  line  of  said  Lot 
No.  24  West  43.40  feet,  more  or  less,  to 
the  Southwest  comer  of  said  Lot  No.  24 
Block  C  in  the  Town  of  Saratoga,  said 
comer  also  being  on  the  East  line  of  Lot 
No.  6  of  said  subdivision  out  of  the  East 
one  half  ("•'.)  of  said  Epsey  Hart  Survey 

Thence  with  the  Ea.st  Hne  of  Lot  No. 
6.  Lot  No.  5  and  Lot  No.  4  of  said 
subdivision  out  of  the  East  one  half  (v^) 
of  Epsey  Survey  and  also  with  the  West 
line  of  Block  C  in  the  Town  of  Saratoga 
South  383.00  feet,  more  or  less  to  a 
sucker  rod  on  the  North  right-of-way 
line  of  F.M.  Hv\-y.  No.  770  for  the  most 
Southeasterly  corner  of  this  tract; 

Thence  with  the  North  righl-of-way  of 
said  Hw7  North  82°2700 "  West  16  41 
feet,  more  or  less,  to  the  Southeast 
comer  of  the  lands,  now  or  formerlv.  of 
Bemice  Britt; 

Thence  with  the  dividing  line 
betwt?en  the  lands  of  grantor  and  the 
lands  of  said  Bemice  Britt  as  follows: 
North  00°23'00  •  West  141.11  feet,  more 
or  less,  to  a  wood  stake;  South  89°15'00" 
West  94  00  feet,  more  or  less,  to  a  wood 
stake:  and  South  00°4700"  East  127.55 
fcfl.  more  or  less,  to  a  wood  stake  on  the 
North  rignt-of-wsy  line  of  F.M.  Hwv. 
No.  770: 

Thepf  e  vsith  the  North  right-of-way 
hne  of  said  hif,nway  North  eS'Ob  00" 
West  97.80  feet,  more  or  less,  to  a  %« 
i.n'.h  coppt  rweld  rod  on  right-of-way, 
which  point  is  in  a  four  (4)  degree  cuue 
to  the  Ufl  and  having  a  central  angle  of 
10°33'00"  degree: 

ThenT  in  a  westerly  direction  with 
said  North  right-of-way  line  being  a 
portion  of  said  four  (4)  degree  curve  lo 
the  ieft,  ihe  chord  which  is  Nortb 
89' 38  i.5  ■  West  72  62  feet,  more  or  less. 
to  a  State  Hii;hway  Department  concrete 
monument  at  the  P.T.  of  said  Curve; 

Thence  continuing  with  said  North 
r:ght-of-w.iy  ii.ie  .South  88°57'15  "  West 
121  95  feet,  mor''  or  less  to  the  Point  of 
Bepiiini.ng. 

Containi."ig  6  51  acres  of  land,  more  or 

It^SS. 

Therefore,  notice  is  hereby  given  that 
m  accordance  with  the  Act  of  October 
11.  1974.  the  boundary  of  the  Lance 
Rosier  Unit  of  Big  Thicket  National 
Preserve  is  revised  as  described  above. 
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and  as  shovMi  on  Big  Thicket  National 
Preserve  land  acquisition  status  map, 
segment  158.  This  map  is  on  file  and 
available  for  inspection  in  the  Office  of 
the  National  Park  Service,  Department 
of  the  Interior;  the  Office  of  the 
Southwest  Region,  National  Park 
Service;  and  the  office  of  the 
Superintendent.  Big  Thicket  National 
Preserve. 

Dated:  January  13,  1904 
John  E.  Cook. 

Regional  Director,  Southwest  Region. 

IFR  Doc.  94-7738  Filed  3-31-9-4;  a:-45  nmi 

BILLING  CODE  «310-7(M> 


Big  Thicket  National  Preserve; 
Revision  of  Preserve  Boundary  at 
Beech  Creek  Unit 

Section  2  of  the  Act  of  July  1,  1993. 
(107  Stat.  229)  provides  thafafter 
advising  the  Committee  on  Energv  and 
Natural  Resources  of  the  United  States 
Senate  and  the  Committee  on  Natural 
Resoiu-ces  of  the  United  States  House  uf 
Representatives,  in  v.-riting,  the 
Secretary  of  the  Interior  may  make 
minor  revisions  of  the  boundaries  of  the 
preser\'e  when  necessary  by  publication 
of  a  revised  drawing  or  other  boundarv 
description  in  the  Federal  Register  It  is 
tiesired  to  make  such  a  minor  revision 
in  the  boundar)-  of  the  5.089  acre  Beech 
Creek  Unit  by  adding  a  99.92  acre  parcel 
located  adjacent  to  the  northwest 
portion  of  the  unit.  This  addition  will 
serve  to  complete  the  capture  of  a 
significant  tributary  of  Beech  Creek 
entirely  within  the  unit.  It  will  al.so  add 
the  final  area  of  substantial  wetlands 
that  adjoin  the  unit.  The  owner. 
Champion  International  Corporation, 
has  made  a  formal  request  for  the 
Government  to  acquire  this  property 
because  they  have  been  unable,  over  a 
period  of  15  years,  to  gain  legal  access 
to  the  tract  to  manage  and  hanest  the 
tim^ber  as  they  do  their  other  properties 
It  is  considered  that  the  wetlands  and 
biological  resources  contained  within 
this  99.92  acre  addition  will  make  a 
worthwhile  contribution  to  the  preserve. 
The,specific  lands  proposed  for  addition 
are  described  as  follows: 

Tract  No.  102-09 

All  that  certain  tract  or  parcel  of  land 
lying  and  situate  in  the  County  of  Tyler, 
Texas,  being  99.92  acres,  more  or  less, 
out  of  the  William  Prescott  Survey.  A- 
517,  and  being  more  particularly 
described  as  follows: 

Beginning  at  a  concrete  monument 
marking  the  Northeast  comer  of  the 
William  Prescott  Survey,  A-517.  from 
which  a  Government  marker  bears 
South  03''44'48"  East  2.00  feet,  said 


Point  of  Beginning  having  Texas  State 
Plane  Coordinates,  Central  Zone,  North 
451.465.20  and  East  3,921.202.40  for  the 
Northeast  comer  of  this  tract; 

Thence  with  the  East  line  of  the 
William  Prescott  Survey,  A-517,  South 
03°44'48"  East  &  distance  of  1,557.20 
feet  to  a  concrete  monument  marking 
the  Northwest  comer  of  the  W.  C. 
Hooker  Sur\-ey  A-360  and  the 
Southwest  comer  of  the  John  B.  Dodd. 
Survey,  A-215,  from  which  a 
Government  marker  bears  South 
04°21'1 2"  East  2.00  feet; 

Thence  continuing  with  the  East  line 
of  the  said  Prescott  Sun'ey,  South 
04'=2ri2"  East  202.72  feet  to  a  concrete 
monument  marking  the  Southwest 
corner  of  Lot  1  out  of  said  Dodd  Sur\-ey, 
from  which  a  Government  marker  bears 
North  86°37-55"  East  2.00  feet; 

Thence  with  the  Boundary  Line  of  Big 
Thicket  National  Preserve  and 
continuing  with  the  East  line  of  said 
Prescott  Sur\ey,  South  04°21'12"  East 
497.27  feet  to  a  Point  for  the  Southeast 
corner  of  this  tract; 

Thome  continuing  with  said 
Boundary  Line  South  86°02'03"  West 
1930  95  feet  to  a  Point  for  the  Southwest 
corner  of  this  tract; 

Thi-nce  continuing  with  said 
Boundary  Line  North  03°56'05"  West 
2.257.16  to  an  iron  pipe  on  the  North 
line  of  the  said  Prescott  Survey,  for  the 
Northwest  comer  of  this  tract,  from 
which  a  Go\ernment  marker  bears 
South  b6°0237"  West  2.00  feet; 

Thence  with  the  North  line  of  said 
Prescott  Survey,  North  86°02'03"  East  at 
1,254.84  feet  a  Government  marker,  a 
total  distance  of  1,930.95  feet  to  the 
Point  of  Beginning. 

All  bearings  are  based  on  Texas  State 
Plane  Coordinate  System — Central 
Zone. 

Containing  99.92  acres  of  land,  more 
or  less.  Therefore,  notice  is  hereby  given 
that  in  accordance  with  the  Act  of  Julv 
1 .  1 993 ,  the  boundary  of  the  Beech 
Creek  Unit  of  Big  Thicket  National 
Preserve  is  revised  as  described  above, 
and  as  shown  on  Big  Thicket  National 
Preser\e  land  acquisition  status  map, 
segment  102.  This  map  is  on  file  and 
available  for  inspection  in  the  office  of 
the  National  Park  Service,  Department 
of  the  Interior;  the  Office  of  the 
Southwest  Region,  National  Park 
Ser\  ice;  and  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve. 

Dated:  January  13,  1994. 
)ohn  E.  Cook. 

Regional  Director.  Southwest  Region. 
IFR  Doc.  94-7741  Filed  3-31-94;  B:45  ami 
BILLING  CODE  «31fr-7(M>-M 


Draft  Environmental  Impact  Statement 
on  the  Development  Concept  Plan  for 
the  Brooks  River  Area,  Katmai  National 
Park  and  Preserve,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  environmental 
impact  statement  (EIS)  on  the 
development  concept  plan  for  the 
Brooks  River  Area  of  Katmai  National 
Park  and  Presene. 
DATES:  Comments  on  the  draft  EIS 
should  be  received  no  later  than  June 
30,  1994.  Dates  for  the  public  meetings 
regarding  the  draft  EIS  will  be  May  16 
in  King  Salmon,  Alaska  and  May  18  in 
Anchorage,  Alaska. 

ADDRESSES:  Comments  on  the  draft  EIS 
should  be  submitted  to  the 
Superintendent.  Katmai  National  Park 
and  Preserve,  P.O.  Box  7,  King  Salmon, 
Alaska  99613,  phone  (907) 246-3305. 
Public  meetings  will  be  held  in  the  TAA 
Community  Senice  Facility,  King 
Salmon,  Alaska  and  in  the  auditorium 
of  the  Alaska  Public  Lands  Information 
Center,  605  W.  4th  Avenue,  suite  105, 
Anchorage.  Alaska,  phone  (907)  271- 
2737.  Public  reading  copies  of  the  draft 
LIS  will  be  available  for  review  in  the 
following  locations: 
Office  of  Public  .\ffairs.  National  Park 

Ser.ice.  Department  of  the  Interior. 

IRth  and  C  Streets,  NW.,  Washington, 

DC  20240,  (telephone  202-208-6843) 
.-\laska  Regional  Office,  National  Park 

Service,  2525  Gambell  Street,  room 

404,  Anchorage,  Alaska  99503-2892. 

(telephone  907-257-2647). 
Headquarters.  Katmai  National  Park  and 

Preser\'e,  P.O.  Box  7,  King  Salmon, 

Alaska  99613,  (telephone  907-246- 

3305) 

A  limited  number  of  copies  of  the 
statement  are  available  on  request  from: 
Bill  Pierce,  Superintendent.  Katmai 
National  Park  and  Preser\e,  P.O.  Box  7, 
King  Salmon,  Alaska  99613,  phone 
(907)  246-3305  or  Regional  Director, 
National  Park  Service,  2525  Gambell 
Street,  room  404.  Anchorage.  Alaska 
99503-2892.  phone  (907) 257-2647. 
SUPPLEMENTARY  INFORMATION:  The 
development  concept  plan  proposes  to 
reorient  management,  use  and 
development  of  the  Brooks  River  Area 
in  Katmai  National  Park  and  Preser\'e  to 
more  adequately  preserve  and  interpret 
the  area's  globally  significant  Alaska 
brown  bear  viewing  opportunities  and 
critical  brown  bear  habitat,  nationally, 
significant  cultural  resources  and  scenic 
values,  and  world-class  sport  fishing 
opportunities.  Major  features  of  the 
proposal  (alternative  2)  include  removal 
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of  all  NPS  and  concessions  facilities  that 
are  north  of  Brooks  River,  designation  of 
the  north  side  of  the  river  as  a  people- 
free  zone,  construction  of  new  visitor 
facilities  (visitor  center,  lodge, 
campground,  employee  housing, 
maintenance  facility)  on  the  Beaver 
Pond  Terrace  south  of  the  river, 
establishment  of  day  use  bmits  for  the 
Brooks  River  Area  below  the  July  1992 
average,  recommendation  of  temporary 
closures  on  reaches  of  Brooks  River 
during  times  of  intense  use  by  bears, 
and  improvement  of  the  area's 
interpretation  program.  About  105  acres 
of  undisturbed  habitat,  mostly  white 
spruce  woodland,  would  be  disturbed  to 
various  degrees  by  development.  About 
3.5  acres  of  disturbed  land  would  be 
restored  to  natural  conditions  by  the 
removal  of  existing  facilities. 

Alternatives  to  the  proposal  include 
the  no-action  alternative,  alternative  1 
(minimum  requirements),  alternative  3 
(Iliuk  Moraine  Terrace),  and  alternative 
4  (day  use  only).  The  no-action 
alternative  would  continue  the  status 
quo  visitation  and  management  of  the 
Brooks  River  Area.  Alternative  1  would 
retain  the  present  Brooks  Camp  facilities 
while  upgrading  existing  resource 
protection  programs,  add  four 
significant  structures  north  of  Brooks 
River,  and  establish  day  use  limits 
slightly  below  the  1992  average. 
Alternative  3  would  remove  all  facilities 
north  of  Brooks  River  and  relocate 
Brooks  Camp  on  a  larger  scale  to  the 
terrace  above  Ibuk  Moraine,  two  miles 
south  of  Brooks  River.  Brooks  River 
would  become  a  day  use  area  only. 
Alternative  4  would  remove  all  facilities 
north  of  the  river,  and  no  overnight 
facilities  would  be  available  at  Brooks 
River.  Brooks  River  would  become  a  day 
use  area  only. 

The  responsible  official  for  a  decision 
on  the  proposed  action  is  the  Regional 
Director,  Alaska  Region,  National  Park 
Service. 
Paul  Anderson, 
Deputy  Regional  Director. 
[FR  Doc.  94-7743  Filed  3-31-94;  8:45  am) 
BILUNQ  CODE  4310-70-P 


Agenda  for  the  May  5, 1994,  Meeting  of 
the  Advisory  Commission  of  ttie  San 
Francisco  Maritime  National  Historical 
Park 

Public  Meeting,  Fori  Mason,  Building  A 
9  ajn,-4  p.m. 

9  am    Welcome — William  G.  Thomas, 

Superintendent 
Opening  Remarlu — Patrick  Flanagan, 

Chairman 
Old  Business 


Approval  of  Minutes 
9:13  am    Update — Museum  Accreditation, 

San  Francisco  Maritime  National 

Historical  Park,  Man:  Hayman,  Chief; 

Interpretation  and  Resource  Manageme.nt 
Public  Questions  and  comments 
9:30  am     Volunteers  in  Parks — Worker's 

Compensation  Issues 
National  Park  Service,  Western  Region. 
Chris  Neilson,  Interpretive  Specialist 
Public  Questions  and  Comments 

10  am    Genera!  ManagB.iient  Plan — Upidate, 

William  G.  Thomas,  Siiperintendent 
Public  Questions  and  Coinments 
10:30  am     Jeremiah  O'Brien — Update, 

Gunnar  Lundeberg.  Advisory 

Commissioner 
Public  Questions  and  Comments 

11  am     Break 

1 1:15  am    Jeremiah  O'Brien — continued 
11:45  am     Ferryboat  EUREKA— Restoration 
Update,  Ewen  MacLean,  Ships  Manager 
Public  Question  and  Conxments 

12  pm  Lunch 

1  pro  Chairman's  Repo.-1.  P.itritk  Flanagan, 
Chairman 
Public  Question  and  Comments 

3:30  pm    Goals  for  Next  Meeting 
Commission  Questions  and  Comments 
Public  Questions  and  Comments 

4  pro    Adjournment 

Dated:  March  24.  \9'H. 
Phil  Ward. 

Acting  Regional  Dirpctor,  Western  Region. 
[FR  Doc.  94-7744  Filed  3-31-94;  8:45  am) 
BILLMQ  CODE  4310-70-^ 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  22-55] 

Peanut  Butter  and  Peanut  Paste 

AGEIICY:  United  States  International 

Trade  Commission. 

ACTION:  Rescheduling  of  public  hearing. 

SUMMARY:  The  Commission  has 
rescheduled  to  May  19,  1994,  from  May 
12,  1994,  its  public  hearing  in  this 
investigation  pursuant  to  requests  for  a 
change  in  hearing  date  from  Nutco,  Inc. 
and  the  National  Peanut  Growers  Group. 
The  schedule  for  filing  briefs  has  been 
revised  as  follows:  the  deadline  for 
filing  prehearing  b.nefs  is  May  9.  1994; 
the  bearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  May  19.  1994; 
and  the  deadline  for  filing  posthearing 
briefs  is  May  26, 1994. 
EFFBCTJVE  DATE:  March  25. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McGlure  (202-205-3191),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 


205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
subject  investigation  was  instituted  by 
the  Commission  on  January  18, 1994. 
Notice  of  the  investigation  and  the 
schedule  for  its  conduct,  including  the 
April  28  hearing,  was  pubUshed  in  the 
Federal  Register  of  January  26, 1994  (59 
F.R.  3734).  Notice  of  the  rescheduling  of 
the  public  hearing  to  May  12  was 
published  in  the  Federal  Register  of 
March  24,  1994  (59  FR  13999). 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application  see  the 
Commission's  notice  of  investigation 
cited  above  and  the  Commission's  Rules 
of  Practice  and  Procedure,  part  201, 
subparts  A  through  E  (19  CFR  part  201), 
and  part  204.  (19  CFR  part  204). 

This  notice  is  published  pursuant  to 
section  204  of  the  Commission's  rules 
(19  CFR  204.4). 

Issued:  March  25, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc  94-7747  Filed  3-31-94;  8:45  am| 

BILLMQ  CODE  7B20-02-P 


INTERSTATE  COMMERCE 
COMKRSSION 

[No.  41051  and  41053] 

Burlington  Northern  Railroad  Co.; 
Petition  for  Declaratory  Order;  M.C. 
Terminals,  Inc.  and  M.C.  Terminals, 
Inc.;  Petition  for  Declaratory  Order, 
Burlington  Northern  Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  institution  of 
declaratory  order  proceeding. 

SUMMARY:  Burlington  Northern  Railroad 
Company  (BN)  and  M.C.  Terminals,  Inc. 
(MCT),  have  filed  separate  petitions 
seeking  declaratory  orders  •  to  resolve  a 
controversy  that  has  arisen  with  respect 
to  BN's  common  carrier  obhgation  to 
deliver  rail  cars  to  a  non-waterfront 
marine  terminal  facility  operated  by 
MCT  in  Seattle,  WA.  The  declaratory 
relief  sought  is  necessary  to  resolve  an 
issue  that  the  parties  have  litigated  in 
Federal  district  court  and  before  the 
Federal  Maritime  Commission  (FMQ. 
Because  both  petitions  seek  resolution 


'  BN  filed  its  petition  on  July  20,  1993.  MCT  fded 
its  petition  on  July  26,  1993,  and  tendered  em 
iimcnded  potitioa  on  October  7,  1993. 
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of  the  extent  of  BN's  duty  of  delivery  to 
MCT  and  whether  BN  has  fulfilled  that 
duly,  they  will  be  consolidated  for 

disposition  in  a  sinc;ie  decision.  The 
petitions  present  3  controversv 
S'ifficient  to  vv3rrar.l  the  instituSon  of  a 
proceeding  under  5  LISC.  5.54(. )  and  49 
ll.S.r..  10321,  and  the  Cninrais.suv.  i.> 
instituting  such  a  proceeding. 
DATES:  Ar;y  pf;:sun  intori-i-tid  in 
participrilir.g  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  ccmments  miist  file  a  not;ce  of 
intent  to  do  so  by  April  n,  1994.  A  hsi 
of  interested  pari)*  s  i^.?n  will  bo 
co'v;p;iH,i  2r.A  sen-dd.  Each  petitioner 
will  h.9«  e  10  days  ai\er  the  service  date 
of  the  list  to  serve  coih  party  on  the  li^;t 
with  a  copy  of  us  pet;t:on.  Oth^r  pri.f-ti.-s 
will  have  30  days  aftt  -  the  s»  pyir-^  dn'n' 
of  the  service  list  to  5-it)m;t  rnrr.ment> 
to  the  Commi.ssion  and  lo  all  partjes  All 
parties  will  have  50  days  af'er  the 
service  date  of  the  service  list  to  reply. 
All  parties  miisl  send  a  copy  of  all 
comments  and  replies  to  each  other 
party  of  record  The  exact  dates  will  be 
specified  in  the  nnticp  accompanying 
the  serviLt  list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ber>'l  Gordon  (202)  927-5610  (TDD  fwr 
hearing  impaired;  (202)  927-5721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commi.ssion's  derision.  To  pun  hnse 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  DvnaT ic 
Concepts,  h:c.,  room  2229,  InterstJte 
Cornmerc:e  Commission  Building, 
Washington,  DC  20423.  Teh:phon»-: 
(202)  289-^357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  s<>rvices  (202)  n27-.'i^7i). 
Der  uitd:  March  :.'5,  1994. 

Hy  the  Ck,nr:nssion.  Dsvid  M   Kousc  hnik. 
Di:   ctr.r,  0:r<ce  of  Proc>:tvlir>f^ 
.Sidney  L.  SlrJckJarsd,  Jr., 

IFR  Doc.  M-7H14  Fiji  c!  ,V<i-c»4   h  J'-  rti;,| 
SiLLING  COD£  70as-01-t> 


[Finance  Bpcket  No.  32'i16] 

The  Cincinnati  Termina:  RaitAay  Co.; 
Acquisition  and  Operation 
Exemption— Co nsoFtdated  Rait  Corp. 

The  Cincinnati  TerminHl  Railw;,v  Co 
(CTKj.  a  noncarrier,'  hds  file.i  a  notice 
of  exemption  to  acquire  apprcxi;-.H:e!v 
16.25  miles  of  rail  iin"  owned  fiv 

'CTH  is  ^  *r.ol.v -owned  »ab^i'J«^^y  r.(indi-<r„  it 
Ur.io  R^il  fo.-p,  [lORCi  KjKC  prpv-.-.ilv  (t-.^n.js 
Indiana  arid  Ohio  Ra:iwa>  Cx)ni[.wii>  aril  lr.iJ!n,ia 
.1].^  r-..o  K.);;.-L«id  Coinp;-;,y  (rmaDte  Uocdt'l  \ii 
aii'^-  '.  1.  liidicr.fi  &  Ohio  Easi.  .t,  Ra,lro«rl.  l.-ic 
tK.:.once  Dockel  No.  31019).  ard  Indiana  a  Ohio 
C.iTV.rol  Ra.iro.id,  Inc.  (Kiiiante  Docket  \n  310731. 


Consolidated  Rail  Corporation  (Conrail) 
as  follows:  (1)  The  Odsis  Secondary  line 
between  milepost  0  4  in  Cinciiuiati.  OH 
and  .-liiepost  7.0  in  Fairf.Lx.  OH.  (2)  the 
Oa?iS  Bninch  line  between  milepor.t  7.0, 
near  Fairfax  and  milepost  16.4  in 
Eve!..;3lo,  Off,  and  (3)  the  Mill 
Crnnvcting  line  b^twtvn  milepost  T6.4 
and  Its  connect ;cn  to  C;!nrail  s 
Cincinnati  i:ne  in  Evendale,  a  distance 
of  .15  mile.  Thei,e  i;.-;'-5  are  collectively 
known  as  the  Oasis  iiranch.- 

As  p3.^  of  this  t.-arisactior.  CTK  will 
<:.-ent  Conrail  incid.  ;it,ii  tracka-e  rights 
fer  ov-rhead  serv;v.t  f;om  milepost  15.3 
to  milepost  16.4.  and  over  '.he  Mill 
C^innecting  line,  to  preserve  Conrail 
srr.  }L.e  to  shippers  locate:!  c  r.  a  non- 
cor:t)gL.'ous  ?NOifo).v.  .Southern  line  on 
wr.ich  C'jn.'-aii  h.is  'oc.il  operatir.g  rights. 
Tho  parties  intended  to  consum.mate  the 
tre.nsdction  on  or  about  March  24,  1994. 

Any  comiir.enis  must  be  filed  wi'.h  the 
Commission  and  sen-ed  on:  Robe.n  L. 
Calhoun.  1025  Conntx-ticut  Ave.,  .\'W.. 
suit?  1000,  Washington.  EX:  20036. 

This  notice  is  ille()  under  49  CFR 
1150.31.  if  the  notice  contains  false  or 
m:-;.'aning  inform.itinn,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  ihe 
e.xe-nption  und^r  49  [J..S.C.  10505(d) 
may  \ye  filed  ai  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
;3iitomatica!!y  stay  the  tr.-insactiun. 

DHcided  March  2^.  1914. 

Hv  Uip  r.oiTirT!is<:io:i.  D>'Vk1  M   Kon<:r  h'iik 
Directcr.  OiT.ct  of  PrrK^^dinj^--. 
Sidney  L.  .Strickland,  Jr.. 

IFF  Dlk..  04-7813  !  ih'd  ()3-:n    9-5:  H  4S  a-nj 
BILLIKG  CODE  7P3f  Oi-P 


JUDICIAL  COMrERENCE  OF  THE 
UNITED  STATES 

Heanng  ot  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  ludicidl  Conf.'.-ence  of  the 
United  5.tdtes  Advisory  Cammittr-e  rn 
Ruli:s  of  Criminal  Proiedure. 
ACTION:  Notice  of  c-honge  of  op.n 
heanns  location.  dHte,  and  time. 


;  T-'  ..t  -.5  to  i)p  dU!i.';r.'ri  by  CTH  dircrCy 
I   .!\:pri  .-.•  d  vfii!  in!-^rti•,».^>;t  IralTc  wit.^.  a:io;}ji!i 
iOKL  sjt-i  diary,  Thp  Ind.a.na  6  Ohio  Rajw^v 
C;orr;..::-'y  and.  «»  «i,Lh.  lORC  will  not  be  e^ile  to 
ir.vjic  :'jt  o.'.n;i:iu.!nfH  i.n  >  untJul  cUv-  r>xf  .-ip;.i..n 
at  49  CKR  1  lHO.?|dKZ)  -o  ruum  r.o.".»,,-,)  nf  (TK  r:v. . 
it  bHr.omr.-.  a  cinii-r 

Toavo;d  an  unljvvfii!  (o.itrul  vioLiium.  CfH 
M.-.;>"<i  l.-ia!  :ti  lolin^  >;lor.|i  wai  fen-d  in  a  vot-r.t; 
tr-st  [■ur«uar.l  1 1  ^'^  CFR  1-J13  1  rt  f-q  .  prior  Id  'is 
(.••".i^^lctiun  of  Itie  iA-<iu:>.u>n  lOHC  k'iII  be  fr'r.g 
h  pe-.:ui:.  Icr  exs-.pi.or.  i>.n.l'r  49  U.S.C  105C5  and 
11.'>JH  sel.•ki.^(;  a.-,  uxc.-nptior:  ^\:.t^!%  vtou'd  fj".rr..it 
it  10  rii-Aotvp  the  voting  tfi-.sl  «•;£)  in  ass  jrrc  ccr.'.:n\ 
nf  (TTR,  in  Kir,»;irp  Do«  k-i  No  32420 


SliMMARY:  In  the  Federal  Register  of 

[3r:cember  21.  19G3  (58  FR  67420),  a 
public  hearing  was  origindlly  scheduled 
to  be  held  in  Los  Angeles,  California  on 
April  4,  1994.  The  hearing  location, 
date,  and  time  ha',  e  bf'en  champed  to 
Washingto.:.  DC  on  April  18,  I'^M.  at 
8:30  a.m  It  will  take  place  at  the 
Thuroood  .Marshall  Federal  Judit  iary 
Building.  Fou.-tn  Floor  Agency 
Co.r:'t;rimce  Ronm.  Or.f  Coiunibus 
Circle,  NE. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  K.  Rabiej.  Chu-f,  R,il -s  Ccmim-tee 
Support  Officp.  Ad.T;inistrative  Olnce  of 
the  United  Stat.-s  Courts.  Washington. 
DC.  telephone  (202)  273-1820. 

l)i!!pd   Mart.h  T'i    1994. 
|ohn  K.  Rabiei. 

Chief.  Ruhis  Ccr^.r.itt^  ShppK.rt  Ojfu  >■ 
IFR  Doc.  c*4-(i02.S  Filed  3-31-94,  8.45  cir.l 
BILLWG  CODE  221I)-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  ot  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  7, 1994, 
Cambridge  Isotope  Lab,  50  Front.ige 
Rcmd,  Andovcr.  Massachusetts  OIRIO, 
mad>»  application  to  the  Drug 
Enforc^niert  Administ.'-ation  (DEA)  fcr 
registration  as  a  bulk  manufactun  r  r.f 
the  h.-sic  classes  of  controlled 
suhstr,:)cr.s  h.s'ed  below: 


Drug 

Schedute 

Crxatine  '&Cm1) 

II 

Code'ne  (9050)   

Melh,iclone  (S250)  

Mo.'pr,',e  (9300)    

II 
II 
II 

Any  other  siich  appliatnt  and  any 
p^'-v.-.n  who  is  presently  registered  \s\\h 
DKA  :o  niiirrjf  jcture  such  subst..nc(rs 
may  file  cu.mments  or  obje?  tions  to  the 
issuance  ;;f  the  .ibove  applic.jtion  r...d 
may  a'so  file  a  written  n-quest  for  a 
hearing  the.Tiin  in  acci.rdunr^  wi,h  21 
CFl?  1301.54  and  m  th-  Icrm  prescribed 
by  2:  CFR  131h47. 

Ar,\  such  t  oamieiits,  (ibJHrtions.  or 
refjiii  .sis  for  a  li'>:iring  i.-.ny  he  add.-essed 
to  th'  Deputy  Assistant  Administnitor, 
Office  of  Diver.M:'n  Co:' ml,  Drug 
Fnforcement  Adminis;.-,i:i(,a,  U:.;::'d 
Stales  Department  of  J.istice, 
Washington.  DC  2U537,  Attention:  DFA 
Federal  Register  Repr<>sentative  (CC:R). 
and  must  be  bled  no  later  than  May  2 
1 994 
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Dated:  March  21.  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enfarcfincnt 

Administration. 

(FR  Doc.  94-7733  Filed  3-r  .31-94;  845  am] 

BILLING  CODC  4410-09-M 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  October  28,  1993,  and 
published  in  the  Federal  Register  on 

November  4.  1993,  (58  FR  58878),  Ciba- 
Geigy  Corporation,  Pharmaceutical 
Division..  Regulatory  Compliance.  55fi 
Morris  .Avenue.  Summit,  New  Jrrsey 
07901.  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
N'.ethylphenidate  (1724),  a  basic  class  cf 
cuntroiled  substance  listed  in  Schedule 

I!. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Con.prehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21.  Code  of  Federal  Regulations, 
§  1301.54(el.  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated  Marxh  21.  I'!q4, 
Gene  R.  Haislip, 

Deputy  .'\--sistnnt  .'\d:iunis:rator.  (Jftur  ci 

Diversion  Control.  Drug  Enforcement 

Administration 

IFRDoc.  94-7728  Filed  l-i:-')!.  H  45  air! 

BILLING  CODE  4410-09-M 


DE.\  to  m.anufacture  such  substances 
mav  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
mav  also  file  a  written  request  for  a 
h€Xiring  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  .\dministration.  L^nited 
States  Depanment  of  Justice, 
Washini^tuQ.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  i'.k'd  no  later  than  May  2. 

1944. 

Gtne  R.  Haiiiip, 

Deputy  Assistant  AdmiT^istrclor.  Office  of 

rivi'r<;i-jn  Cor.trcl.  Drug  Enforcement 

.Admini'itrntion. 

it-'R  Doc.  94-7734  Filed  3-31-'J4:  H:45  ami 

EllLING  CODE  44'0-C9-M 


Manufacturer  of  Controlled 
Substances;  Appiicat'on 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Co>le  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  November  8,  1993, 
lohnson  Matihey,  Inc..  Custom 
I'lninnaceuticals  Department.  2003 
Nolle  Drive,  West  Deritford.  New  Jersey 
0ti0(i6,  made  application  to  the  Drug 
Piiforcement  .administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
tie  basic  classes  of  controlled 
substances  listed  below: 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §1301. 43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  14.  1994, 
Canes  Chem.icals.  Inc.,  Industrial  Park 
Road,  Pennsville.  New  Jersey  08070, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  May  2, 
1994. 


Drug 

Schedule 

Amot)artital  (2125) 

PentotjartMtal  (2270)    

Secotarbital  (2315)   

Glutethimide  (2550) 

Methadone  (9250)     

Methadone-intermediate  (9254)  ... 
Dextropropoxyphene,   bulk    (non- 
dosage  forms)  (9273). 

Drug 


2, 5-Dinetho<y  amphetamine 
(7396). 

Meth'jipnenidate  (1724)  

H.dromorphone  (9150)  

Oiphenoyyiate  (9170)  

Mepericine  (9230)  

Morphtne  (930C)  

Aitentanii  (9737)  

Sulentanil  (5740)  

Carfentanil  (9743)  

Fentanyl  (9801)  


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 


Any  other  such  applicant  and  any 
person  who  is  pres-mtly  registered  with 
DEA  to  manufacture  such  substances 
irav  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
niav  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 


Dated:  March  28,  1994. 
Gene  R.  Haislip. 

Deputy  .Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration 

II  R  Doi    94-7812  Filed  .3-31-94;  8:45  nml 

BILLING  CODE  4410-09-M 


Importation  of  Controlled  Substances: 
Application 

Pursuant  to  '•<  ction  1008  of  the 
Controlled  Substances  Import  and 
Expo.n  Act  (21  U.S.C.  958(i)).  the 
Attorney  Central  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
tin  opportunity  for  a  hearing. 

Therefore,  in  accord. mce  with 
§  1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  Decem.ber  3.  1993.  Knight 
Seed  Company.  Inc.,  151  W.  126th 
Street,  Bumsville,  Minnesota  55337, 
nuide  application  to  ttie  Drug 
Enforcement  Admunistration  to  be 
registered  as  an  importer  of  Marihuana 
(73(iO).  a  basic  class  of  controlled 
substance  listed  in  Schedule  !. 

This  application  is  exclusively  for  the 
importation  of  marijuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  WTitten 
conmients  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  2, 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c).  (d),  (e),  and  (f).  As  noted 


JMI 
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m  a  previous  nu'.ire  at  40  PR  43745—16 
(Septen.bor  23,  1975),  ai!  app'Rants  (ur 
registrcitiuii  tu  i.rnport  a  b.isic  class  of 
any  ct/ntro!ied  substdnce  in  Schf»da!t  i 
or  ii  Rie  ar(:  \\i\\  continue  to  In;  required 
to  d-iiV'nstriN-  to  the  Di^iity  A,s!sU!nl 
Adr;\:n:s:rHiJT.  Ofi.u  ofHivorsicct 
C:oniro!,  Dr^jt,  Ln.fur;,t;n;'':.l 
Ad.nj.istration  that  the  r-»cji;>.-(;in'ji;t>, 
for  suth  rnci>;;r.i:icjn  p  L-s,jant  to  21 
U.,S.C:  Q5hU).  21  V,.S  C.  «2?idl  an  J  21 

OR  i:sn.42;.).  ib)  u  ]  (,:).  (e ;.  ,rid  (f) 

Hrt'  sa'ibfied. 

Driti-d:  M.T-.  h  21.  n  .-I. 
Gent-  R-  HaLsIip. 

rhin.lyAssi-;Ui.:i  Adininjslrator.l/fju  ■- , ./ 
DiVfrs:cn  CprtrrJ.  Dr..g  Fnpjrr-^mfir^t 

Ad'r,ini''.:Q'::_ir, 

illLUHG  CODE  44icuc»-M 


H--;-)  li." 


Manufacturer  of  Controlled 
Substances;  Application 

Pursu;int  n  $5  1301  43(,t)  .jf  titU' 21  of 
the  Cod*'  of  Fttdi-ral  Rt-gulatiuns  (CFK), 
this  is  notice  that  o.n  Fubruapv-  21,  1494, 
Lrinza  Riverside.  900  River  Road, 
Conrhohockeii.  Pennsylvania  1^)428, 
made  application  to  the  Drug 
Enforcement  Adniaistralion  (DE^A)  for 
registration  as  a  bullk  manufa^tanr  of 
the  basic  classes  of  controlled 
substances  listed  below. 


Dru 


4-Metno»yamp,^etamine  (7411) 

Methamphetanine  (1105)  

Pnenylacetone  (350i)  


Schedule 


Any  other  sjch  appUcnnt  and  a.iy 
person  who  is  pre-.ently  r»>gister-,Ki  with 
DE.^  to  majiufactur'^r  such  substances 
iTiay  file  commeu's  or  objixtiiins  to  the 
issaanc-e  of  the  alxivt'  applir  .Kion  ai)d 
ini;y  also  file  a  written  request  for  a 
hearing  thereon  in  ai.to'riaz.ce  wiih  21 
C:Fi\  130]  54  a.i,d  in  thi-  form  prr-scriSi'-d 
by  21  fJFR  131c. 47. 

Aiiy  such  comments,  ohi*-c:irip<;^  ur 
p.  (jLiests  for  a  t/ean-.g  may  t'.>  ad;n-.s,ed 
tu  the  T'eputy  Assistant  Admmisirjrc^r. 
Office  of  Uiv('rs;'.)n  (Control,  IJ-j'g 
rmfort.em'-'iil  Adniinistii.tion,  l--  ,'.<.] 
States  Department  of  justice. 
Wi'shington.  DC  2';i537,  Att(;nfi^;i.  DhA 
Feacral  K^-;..is!rr  Rr-presc-nt.itive  (CC.K). 
and  rr.u.'t  be  fiir-d  no  l,,',jr  \.hm  Mr>v  2 
7<i5>4. 

D.i',-i  M,.r,>:  Ji    v-'^■^ 
Gf;ne  R.  J?.ii.<:t!;i, 

Drjiuty  /K--:^isfo.nt  A.:urr.str;'.,jr.  ( .■,'/)•  -  .•  f 
Divprsinn  Cnntr  j)  L'r.;p.  E>i!(^rfi!n,  nt 
Adniinistrntu  n 

IFRDtc.  94-77.ir)  F!l"d  3-3l-i4.  ^4'-,..;)| 

BILUfiO  COOC  4410-0B~M 


Manufacturer  of  Controlled 
Suibstances;  Apphcation 

Ptirs'ioni  to  §1.101. 43(a)  of  title  21  ol 
tr>.:  Co<ie  of  F.r'doral  Re-ula',ions  (CFK), 
this  is  notice  that  on  January  14  19^4. 
MDPhanr.=>.ceinical.  Inc.  3501  West 
C^rry  .^.-enne,  Santa  .^na,  rKilifr-rn;a 
92:04.  made  application  to  the  Drug 
Fnforcemer.t  Adrninis'ration  (DFA)  for 
registration  as  a  balk  manufac  turer  of 
the  basic  c:]as-es  of  cont.rolled 
substsacei  iistt-d  beici-.v: 


Drijg 

Schedule 

K'-^;n.;ry>en:date  (1724) 

II 

D'Dheno>,ia!e  (9170)  

II 

.■^A^ 


y  oth.  r  such  app'ic.diif  and  3r.y 


i-".'^on  who  is  presently  register-d  wilh 
DE.\  to  ;; .  .in  u  fact '.ire  such  .substani  es 
may  .fiie  con}irients  or  obicCins  to  the 
issuance  of  Lhe  above  apjit  ,•  aii,  n  and 
may  al.sc  file  a  wri'ten  request  for  a 
hearing  thereon  in  ;.ccordance  v,ith  21 
OR  1301.54  and  in  tne  forti  prescribed 
by  21  CFR  1316.47. 

Any  such  conuner.ts,  (ibjec  "ions,  or 
ri>(;'iests  for  a  hearing  may  be  addressed 
tn  the  Deputy  Assistant  Administrator, 
Offif  e  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  EX^partment  of  Justice, 
Washington.  DC  2U537,  Attention;  DLA 
Fedenil  Regi.ster  Rcpn^sentative  (CCK), 
a.id  must  be  filed  no  later  than  Vay  2 
1  '104. 

FiJtcd  Man. h  I'l,  1 ')!)-!. 
Cene  R.  Hai!>hp, 

Dt^puty  Assistant  Ad^ninistntor.  Of'/a-  -.f 
Diversion  CJcntml.  Dreg  Enforr.m^nt 
Ad.iniii'-tKUun. 

i)H  Do,     P-4~7731  Filed  V:n-04:  H  4,S  h:!.| 
BILLIM3  COOF  44ia-o»-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pi-rsua:.'  to  ^  1301  43ia)  of  tifU-  21  of 
lhe  Code  of  Federal  Regulations  (CP'K), 
F"  is  is  notice  that  on  }  ebruj.",'  10,  1904, 
Stcp.jn  Con.pany,  Nat->.ral  Products 
Dc  ijrtn-.ent,  100  W.  Hunter  Avenue, 
Mavwond,  .Now  Jer  -y  07f.07,  made 
anpi:c.->;i,m  t.)  the  Drug  Fnf.o.xcineiit 
Adinni-ttration  (DEA)  for  regislr.itio.n  as 
a  buiK  rn.'inu.'"actuT=.T  of  tho  basic  classes 
of  controli-  d  substancec  li'.ji;-!  t>o!o\v: 


Dr^g 

Cor.aire  (&0-'.1) 

B'-^n-'o/'ec-^o-iirve  (9180) 


Sche'luie 


Any  ether  such  applicant  ami  .iny 
))erscn  who  is  pn^sently  registered  w.-i;h 
DEA  to  manufactiue  such  substances 
may  file  conments  or  objections  to  the 


issuance  of  the  ay>ovp  application  .-.nd 
may  also  file  a  written  reouest  for  a 
hr-dn"."g  ther  -r-r.  in  accordance  wiih  21 
CFR  l.!')1.54  -^nd  in  the  form  prev.  nt)ed 
i'V  21  CFR  131h.47. 

Ahj  such  (  on;>-?;enls.  objectin-is,  or 
ri-qucsts  for  a  riearir.g  may  be  addressed 
to  t^b"  D*-pu*\  Assista-it  Adm;n;str=?tor. 
C;:":  e  of  Di-.-^rsiyn  Control.  Dr.ig 
Enforcement  Administration,  loit.-d 
States  Departn-ent  of  Justice, 
Washingtoji,  Df;  20^,37,  Attention:  DE.^ 
F.^de.-,^i  R"giste;  Representative  [« ;CK), 
and  must  in?  Hied  no  liter  than  May  2 
1  '.»fM . 

nrt!.-l    S',  ^-'  .*!  1'!.  I't^H 
Oene  R.  Haisiip, 

•  l\'puty  Assistant  Ad:inn.>.--:iUjT.  (iffu  .-o/ 
Di\ersion  Cnr.'r-il.  Dniji  hnjr.TuTr.rnt 
AdiriDiilrmion 

[PR  i)..»r    t»4--7:i;  Kled  .i-.n-^^;  ft^r,  .,j_,| 
BILLihG  CODE  «4>0~0»~M 


Importation  of  Controlled  Substances; 
Application 

Pursu-.nl  to  se:  -ion  1008  of  the 
Controlled  Substances  I.njxi.l  and 
E.xp.oil  Act  (21  IJ.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  .Section  to  a 
bulk  manufactun'r  of  a  controlled 
substance  in  S(  h.^dule  1  or  II  and  prior 
to  issuing  a  regulation  under  Section 
10n2(a)  authorizing  the  import.ition  nf 
su(  h  a  substance,  provide 
manufactu.-ers  holding  registrations  for 
the  bulk  manufacture  of  the  sabst.-mc^p 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1 31 1 .42  of  title  21 ,  Code  of  Fed.rdl 
Regulations  (CFR).  notice  is  her-by 
given  that  on  Februa.'-y  10.  1994,  .Stepan 
Companv,  Natural  Products  Di'parl.ment, 
100  W.  )iunt--r  A-.enin,  Ma\-wc.od,  New' 
I'rsey  07607,  made  application  to  the 
Drut;  En  fore -men  t  AdmmiiJration  to  !••? 
rogisier-d  as  an  impcrtnr  of  ti.e  basic 
( lasses  of  f  onfrollfd  sub.stan(.es  !;.5ted 
below: 


L'JfJ 


Cca  le.Tves  ('»040)  

CoCc'.ine  (9041)  

BonroytecGoiiino  {&t80) 


Sf.'i 


:>.'e 


Any  inanufdctiirer  holding  or 
a;-.pi'-ing  for.  n'gi'^:'ni!ion  ar.  a  ha'K 
ir.a:iuf-irr;;rt!r  of  ihis  ba';.:  r!ds«*  of 
tonti oiled  sutist  in(  e  may  f.!-''  writti  n 
c(;.nrn:T.ts  rn  or  ol:iect:ons  to  the 
application  (K'scribed  al.»ovoanii  may,  at 
tiie  s,i?ne  time,  fde  a  written  rr-nuest  for 
.1  hearing  en  such  applic.itio.n  ni 
accordance  with  21  CFR  1301.54  in 
such  form  as  prc^stnibf^d  by  21  CFR 
131H.47. 
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Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  May  2. 
1994. 

This  procedure  is  to  be  conducted 
sim.ullaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  ail  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  March  21,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  94-7730  Filed  3-31-94;  8:45  am] 

BILLING  CODE  4410-OS-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Reccrdkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of  Labor 
will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 


Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  appUcable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
tu  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earhest 
possible  date. 

Extfnsion 

Veterans'  Employment  and  Training 

Service 
1293-0005;  VETS  100 
Annually 
Businesses  or  other  for-profit;  small 

businesses  or  organizations  168,500 

rt;spondents;  30  minutes  per  response; 

84,250  total  hours;  1  form 

The  Veterans'  Annual  Report  (VETS 
100),  Title  38  U.S.C.  4212(d),  requires 
collection  of  information  from  entities 
holding  contracts  of  $10,000  or  more 
with  Federal  departments  or  agencies 
covering  (a)  number  of  special  disabled 
and  Vietnam-era  veterans  in  their  work 
force  by  job  category  and  hiring  location 
and  (b)  the  total  number  of  employees 
hired  during  the  report  period  and  of 
those,  the  number  of  special  disabled 
and  Vietnam-era  veterans. 


Extension 

Employment  Standards  Administration 
Request  for  Earnings  Information 
1215-0112:  LS-^26 
On  occasion 

Individuals  or  households 
1,900  respondents;  15  minutes  per 
response;  475  total  hours;  1  form 
The  report  gathers  information 
regarding  an  employee's  average  weekly 
wage.  This  information  is  required  for 
determination  of  compensation  benefits 
in  accordance  with  Section  10  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act. 

Signed  at  Washington,  DC,  this  29th  day  of 
March.  1994. 
Kenneth  A.  Mills. 
Departmental  Clearance  Officer. 
IFR  Doc.  94-7836  Filed  3-31-94;  8:45  ami 

BILLING  CODE  4510-70-P 


Glass  Ceiling  Commission;  Open 
Meeting 

SUMMARY:  Pursuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-462,  5  U.S.C.  app.  II)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in 
thePederal  Register  on  March  30, 1992 
(57  FR  10776).  Pursuant  to  section  10(a) 
of  FACA,  this  is  to  announce  a  meeting 
of  the  Commission  which  is  to  take 
place  on  Thursday.  April  21.  1994.  The 
purpose  of  the  Commission  is  to.  among 
other  things,  focus  greater  attention  on 
the  importance  of  elim.inating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
businfss.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
research  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  v«omen  are 
promoted  or  are  not  promoted;  and  (c) 
r-comm.ending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  Thursday.  April  21.  1994  from 
1 1  a.m.  until  6  p.m.  at  the  Sheraton 
Hotel,  777  St.  Clair  Avenue.  Cleveland. 
Ohio  44114. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

Introduction  of  New  Commissioner 
Discussion  of  Future  Hearings 
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Review  of  Hearing  Materials 
Discussion  of  K^st-arch 
Discussion  of  Perkins-Dole  Award 
PUPLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disaoled  individuals  should 
contact  the  Commission  no  later  than 
April  7,  1994.  if  special 
accommodations  are  needed. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
twenty  (20)  copies  to  Ms.  Joyce  D. 
Miller,  Executive  Director,  Glass  Ceiling 
Commission,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW..  room  S- 
2233,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joyce  D.  Niiller,  Executive  Director. 
Glass  Ceiling  Commission.  U.S. 
Depar-.'-vA  of  Labor.  200  Constitution 
Avenu'\  .VW.,  room  S-2233, 
Washington.  DC  20210,  (202)  219-7342. 

Signed  at  VVashir.gtcn,  DC.  this  23th  day  of 
March,  1904. 

Robert  B.  Reich. 

Secretory  of  Labor. 

[FR  Doc.  94-7837  Filed  3-31-93.  8  45  arr.] 

BILUNQ  CCOE  WIO-M-M 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

Genera!  wage  determination  oecisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  aiid  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rales  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 


The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provis:ons  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together" with  any 
modifications  issued,  must  be  m.ade  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailirig  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
•'General  Wage  Determ.inations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
WTiting  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Ehvision,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 


Determinations  Issued  Under  the  Dav:s- 
Bacon  and  Related  Acts"  are  listed  bv 
Volume  and  State. 

Volume  I 
New  York. 

NY940060(Apr  1.1994) 

N'Y940061  [Api.  1,  1994) 

Volume  III 

Tennessee 

TN940052  l.^ipr.  1.  1994) 

Volun-.r-  IV 
Minnesota 

MN040047  (Apr.  1.  1994) 

,M\g40048  (Apr.  1.  1994) 

MN940049  (Apr  1,  1994) 

MN340050  (Apr,  1,  1994) 

MN940051  (Apr  1,  1994) 

MN'940052  (Apr.  1,  1994) 

MN940053  (Apr  1,  1994) 

MN940054  (.'\pr  1.  1994) 

MN940055  (Apr.  1,1994) 

MN'9-10056  (Apr.  1,1994) 

MN9400'i7  (Apr.  1,  1994) 
Ohio 

OH940015(Apr  1.  1994) 

OM940020(Apr   1,  1994) 

OH?M00:3  (Apr.  1,  1994) 

OH940025  (Apr.  1,  1994) 

OH940026(Apr  1,  1994) 

OH940027  (Apr.  1,  1594) 

OH340030  (Apr.  1.1994) 

OH^0031  (Apr  1.1994) 

OH940037  (Apr.  1,1994) 

Volume  V 
Iowa 

lA  94 0060  ( 

IA9400fil  ! 

1A9400G2  ; 

iA94octa3 ; 

lA  94  0(764  ( 
^94006."^  ( 
IA9400f.6  ( 
IA940C67  I 
.Missouri 
MO>40CKi6 
.MCW40(>47 
M0940C-i8 
.V1O940049 
MO940050 


lApr.  1, 

1=^4) 

Apr  1, 

1994) 

Apr  1. 

1994) 

Apr.  1, 

1994) 

Apr.  1, 

1994) 

Apr.  1. 

1994) 

Apr   1. 

1994) 

Apr   1. 

1994) 

(Apr   : 

1,  1994) 

(Apr,  : 

1,  1994) 

(Apr  : 

1.  1994) 

(Apr  1 

1,  1994) 

(Apr   ] 

I  n^4) 

Volu! 


VI 


North  Dakota 

ND940006(Apr  1.  1Q941 
ND94OO07  (Apr  1,  l'J94) 
ND940008(Apr  1.  1994) 
ND940009(Apr  1,  1994) 
ND940010(Apr  1,  1994) 
ND940011  (Apr  1  1994) 
ND940012  (Apr  1.  1994) 
ND940013(Apr  1,  1994) 
ND940014  (Apr  1,  1994) 
ND94001^  (Apr  1.  1994J 
ND940016(Apr  1,  1994) 
ND940017(Apr  1.  1994) 
ND940018(Apr  1,  1994) 
ND940019(Apr  1.  1994) 
ND940020(Apr  1.  1994) 
ND940021  (Apr  1,  1994) 
ND940022(Apr  1.  1994) 
ND94C)023  (Apr.  1.  1994) 
ND940024(Apr  1.  1994) 
ND940025(Apr   1,  1994) 


15462 


Federal  Register  /  Vol.  59.  No.  63  /  Friday,  April  1,  1994  /  Notices 


ND940026  (Apr.  1,1994) 
ND940029  (Apr.  1.  1994) 
ND940031  (Apr.  1,  1994) 
ND940O32  (Apr.  1,  1994) 
ND940033  (Apr.  1,1994) 
ND940034  (Apr.  1, 1994) 
ND940035  (Apr.  1, 1994) 
ND940036  (Apr.  1,1994) 
ND940037  (Apr.  1,  1994) 
ND940038  (Apr.  1,  1994) 
ND940039  (Apr.  1, 1994) 
ND940040  (Apr.  1,1994) 
ND940041  (Apr.  1.  1994) 
ND940042  (Apr.  1,  1994) 
ND940043  (Apr.  1,  1994) 
ND940O44  (Apr.  1,  1994) 
ND940O45  (Apr.  1,  1994) 
ND940046  (Apr.  1,  1994) 
ND940048  (Apr.  1,  1994) 
ND940049  (Apr.  1,  1994) 
ND940050  (Apr.  1,1994) 
ND940051  (Apr.  1.  1994) 
ND940052  (Apr.  1, 1994) 
ND940053  (Apr.  1, 1994) 
South  Dakota 

SD940005  (Apr.  1,  1994) 
SD940006  (Apr.  1,1994) 
SD940007  (Apr.  1,  1994) 
SD940008  (Apr.  1,  1994) 
SD940009  (Apr.  1,  1994) 
SD940010  (Apr.  1,1994) 
SD940011  (Apr.  1,  1994) 
SD940012  (Apr.  1,  1994) 
SD940013  (Apr.  1,  1994) 
SD940014  (Apr.  1,  1994) 
SD940015  (Apr.  1,  1994) 
SD940016  (Apr.  1,1994) 
SD940017  (Apr.  1.  1994) 
SD940018  (Apr.  1,  1994) 
SD940019  (Apr.  1,  1994) 
SD940020  (Apr.  1,  1994) 
SD940021  (Apr.  1,  1994) 
SD940O22  (Apr.  1,  1994) 
SD940023  (Apr.  1,  1994) 
SD940024  (Apr  1,  1994) 
SD940025  (Aiir.  1.  1994) 
SD940026  (Apr.  1,  1994) 
SD940027  (Apr.  1,  1994) 
SD940028  (Apr.  1.  1994) 
SD940029  (Apr  1.  1994) 
SD940030  (Apr.  1,  1994) 
SD940031  (Apr.  1,  1994) 
SD940032  (Apr.  1,  1994) 
SD940033  [Apr.  1.  1994) 
SD940034  [.\pr.  1,  1994) 
SD940035(Apr.  1.  i:i94) 
SD940036  f  Apr.  1,  !994) 
SD940037  (Apr.  1.  1994) 
SD940038  (Apr.  1.  1994) 
SD940039  (Apr.  1,  1994) 
SD940040(Apr.  1.  1994) 
SD940041  (Apr.  1,  1994) 
SD940042  (Apr.  1,  1394) 
SD940043  i-Xpr.  1.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  numbers  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

Massachusetts 

MA940009  (Feb.  11,  1994). 
MA940010  (Feb.  11,  1994). 

Maine 

Mt:940013  (Feb.  11,  1994). 
Rhode  Island 

RI940001  (Feb.  11,  1994). 

R»40002  (Feb.  11.  1994). 

V'o/ume  // 

Delaware 

DE940002  (Feb.  11.  1994), 
DE940004  (Feb.  11.  1994). 
DE940005  (Feb.  11,  1994] 
DE940009  (Feb.  11,  1994). 

Pennsylvania 
PA9'40026  (Feb.  11.  1994). 


(Mar.  25, 
(Mar.  25, 
(Mar.  25, 

(Feb.  11. 
(Feb.  11, 

(Feb.  11, 
(Feb.  11, 

(Feb.  11. 
(Feb.  11, 


1994). 
1994). 
1994). 

1994). 
1994). 

1994). 
1994). 

1994). 
1994). 


Volume  III 

Alabama 

AL940034 

AL940035 

AL940052 
Ceorsia 

GA940004 

GA940039 
Kentucky 

KV94d025 

KV940029 
Tennessee 

TN  940026 

W940050 

Volume  A' 

Indiana 

1X940006  (Feb.  11,  1994), 
Minnesota 

M.\940007  (Feb.  11,  1994). 

MN940008  (Feb.  11,  1994). 

MN940O12  (Feb.  11,  1994). 

MN940015  (Feb.  11,  1994). 

MN940O27  (Mar.  25.  1994). 

MN'940031  (Mar.  25.  1994). 

MN94O035  (Mar.  25,  1994). 

MN940039  (Mar.  25,  1994). 
Wisconsin 

VVI940001  (Feb.  11,  1994). 

VVI940004  (Feb.  11,  1994). 

\VI940008  (Feb.  11,  1994). 

VVI940OO9  (Feb.  11,  1994). 

VVI940010  (Feb.  11.  1994). 

\VI940019  (Feb.  11,  1994). 

Volume  V 

Arkansas 

AR940007 
Missouri 

MO940005 

MO940006 

MO940007 

MO940011 

MQ940043 
Nebraska 

NE940038 
Nevv'  Mexico 

NM940001 
Texas 

TX940001 


(Feb.  11.  1994). 


(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 


1994). 
1994). 
1994). 
1994). 
1994). 


(Feb.  11, 
(Feb.  11, 


1994). 
1994). 
(Feb.  11.  1994). 


Volume  17 

Alaska 

AK940001  (Feb.  11,  1994). 

AK94OO02  (Feb.  11,  1994). 
Utah 

UT940009  (Feb.  11. 1994). 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
Februaiy)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  25th  day  of 
March  1994. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
|FR  Doc.  94-7576  Filed  3-31-94;  8:45  am) 

BILLING  CODE  4S10-27-M 


Occupational  Safety  and  Health 

Administration 

Connecticut  State  Standards;  Notice  of 
Approval 

1 .  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  November  3, 1978,  notice  was 
published  in  the  Federal  Register  (43 
PR  51390)  of  the  approval  of  the 
Connecticut  Public  Sector  State  Plan 
and  the  adoption  of  subpart  E  to  part 
1956  containing  the  decision. 
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The  Connecticut  Public  Sector  onlv 
State  Plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards 
after: 

a.  Pubiishi.".g  an  intent  to  amend  the 
State  Plan  by  adopting  the  standard(s)  in 
the  Connecticut  Law  Journal. 

b.  Approval  by  the  Commissioner  of 
Labor  and  the  Atfcrney  Goneral  of  the 
State  of  Connecticut. 

c.  Approval  by  the  Legislati'.e 
Regulhticn  Review  Committpp.  S'ate  of 
Connecticut. 

d.  Filing  in  the  Office  of  the  Srcretary 
of  State.  State  of  Connecticut. 

e.  Publishing  a  notice  that  the  Slaip 
Plan  is  amended  by  adopting  the 
standardls)  in  the  Connecticut  Law 
Journal. 

The  Connecticut  Public  Sector  State 
Plan  pro\idts  for  the  adoption  of  State 
standards  which  are  at  least  as  effective 
as  comparable  Federal  standards 
promulgated  under  Section  6.  of  the 
Act.  By  letter  dated  Febniarv  14,  1994, 
from  Commissioner  Ronald  F. 
Petronella.  Connecticut  Department  of 
Labor,  to  John  B.  Miles.  Jr..  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR  parts 
1910  and  1925  and  subsequent 
amendments  thereto,  as  described 
below: 

(1)  Addition  to  29  CFR  part  1910. 
Permit-Required  Confmed  Spaces  for 
General  Industry  :  Final  Rule  (58  FR 
4549,  dated  1/14'93). 

(2)  Correction  to  29  CFR  part  1910. 
Permit-Required  Co-.Hned  Spaces; 
Corrections  to  Rule  (58  FR  34845.  dated 
6'29/93). 

(3)  Addition  to  29  CFR  part  1926. 
Lead  E.xposure  in  Construction;  Interim 
Final  Rule  (58  FR  26627,  dated  5.'4'93). 

These  standards  became  effective  on 
Dece.mber  22.  1993.  and  Januarv  27, 
1994.  pursuant  to  section  31-372  of 
State  Law. 

2.  Decision 

Iiaving  reviewed  the  Sta'e  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  Standards  are  identical  to  the 
Federal  standards  and  accordingly  are 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement. 
along  w  ith  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  133  Portland  Street. 
Boston,  Massachusetts,  02114;  Office  of 
the  Commissioner,  State  of  Connecticut, 
Department  of  Labor.  200  Follv  Brook 


Boulevard.  Wethersfield,  Connecticut 
06109,  and  the  OSHA  Office  of  State 
Programs,  room  N-3476,  Third  Street 
and  Constitution  Avenue.  NU'., 
Washington,  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2fcl,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  e.xpedite  the  review- 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Connecticut  Public 
Sector  Plan  as  a  proposed  change  and 
making  the  Regional  Admini-itrator's 
approval  effpcti\  e  upon  publication  for 
the  fr.llowing  reason: 

1.  The  st.indards  were  adopted  m 
accordance  with  the  procedural 
requirem.ents  of  State  law  which 
included  public  com.ment.  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  April  1 
1994. 

Authoritv:  Sec    18.  F^,b  L  91-59fi   h-i  S'a' 
H.08  129  1.'.S.C  fi67). 

Signed  at  Boston.  Msssci  hoSc'tf  ;,h;s  18:,'-, 
day  of  .Mart  h  l(m4. 

John  B,  Miles,  Jr., 

Iipgii'nr.l  Adn'.im'-trotor. 

!FR  Dor   94--8:j8  Fiied  3-31-<)4.  8  45  tr:  | 

BILLISa  CODE  45i{>-26-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Ad\  isory  Committee  .'\ct  (Pub  L  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

\omp:  Sperial  Enipha^;s  Pdr.t-l  in 
A'-ironomica!  Sciences. 

Dn:e  nnd  !;>::."- April  1<1.  19S4  b  :•;;  b  m 
ur.fil  5  p.m. 

Pincf.  .National  Science  Foundct.ur..  4:01 
Wilson  Boulevard,  room  It^fiO.  .*.r.':r!£'o-.   V.A 

Typt-  ofMfiting  Clo'-^-ci 

Ccntart  Perscn.  Ja.-nes  P  \\r:g.M.  Prog.'-cm 
L>, rector.  Nat!o:icl  Science  Foundation.  4201 
Wilson  Boulevard,  room  1030.  Arimgton.  VA 
22J30.  Telepno:-,e   (703)  306-1810. 

Purpose  cfMfetmg  To  prc\  ide  advice  end 
recommendation*;  roncerring  riCTrinat.ons 
si-brr.itfed  to  N'SF  for  NSF  Voi.nj;  in\  e^r.gitor 
Awards 

Agendo  To  review  a.nd  exdluaie 
unsoKcited  noniinations  submitted  lo  i.^e 
D:vision  of  .^sfronomic&l  Sciences. 

Rf.ison  for  Closing:  The  no.mmat.cK-iS  be.ng 
reviewed  include  inforrr.aliori  of  a 
proprietarv  or  confidential  nature.  ir.(  ioti.ng 
lechr.ica!  informntion  and  persona) 


information  con(  erning  indiv  ideals 
associated  wiih  the  nominalio.ns  These 
matters  arp  exempt  under  5  Li  S  C  552!:i  !(  ) 
14)  and  (6)  of  'he  Governmen!  ,n  the 
Sunshine  Act. 

Dated   Murch  26   i:<94. 
M  Rebecca  Winkler, 

Ccminittff  Mcncfir.er.tO'fiC  r 

[FR  Doc  04-7828  Filed  3-31-94   8  45  i,T.| 

BILUNG  CODE  75SS-01-I* 


Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Com.mittee  Act  (Pub  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

.Vonie  Spec.;.!  Empha^.s  Pane!  .n 
A-^tronomicd)  ,St  ;en(  es 

Dure  and  Tirif  Apr: I  20.  19<i4  9  o  t.   ^nt.l 
5  p  m. 

PIncf  '.inonol  Science  Fcuncct.;  n  4:rn 
Wilson  Boulevard,  room  lOCO  Ari.-ctcn  \  ^ 
22230. 

Type  n(  M-,  ::r.f:  Open. 

Contact  Pi  rson  tames  P  W  r.g.hf   Procam 
D. rector,  Natiorial  Science  Foundanon.  42C  1 
Wilson  Boulevard,  room  1030  ArJ.r.gTn   \  .^ 
22230  Telephone   ("03)306-1320 

\/injfp.s   NIhv  be  obtained  frrm  <  vr.'.rt  '. 
person  listed  above 

Plirpnsr  ofMfet:ng  To  prov  ide  adv  ,(  e  to 
the  Du  isiop.  of  Astrcnomicol  Sciences  c  r, 
current,  end  possible  future,  educa'.i&r, 
p.'-oiects  in  the  astrononucal  sciences. 

Agcndc.  All  Day 

Discussions  on  current,  and  possibi* 
fjiure,  education  projects  in  the  asrror.cm.cal 
sciences 

Dated   M„r(  h  2  3   1994. 

M.  Reb«.ca  Winkler. 

Co:r.r:i'ti-F-  Sianr.fi^t  n;enl  O'f.cer 

IFR  D(,c    94-7829  Filed  3-31-94   h  4.S  .,-:  ' 

BILLING  CODE  7555-01 -M 


Special  Emphasis  Panel  In  Chemical 
and  Thermal  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L  92- 
463.  as  amended),  the  National  Sc.e.nce 
Foundation  (NSF)  announces  t.'-.e 
frjllowing  meeting. 

Samt   Spec  ial  Emphasis  Pa:iel  ;r. 
Chemif  fcl  iind  Tbermal  Sv  stems 

Diitfc.nd  Tir.if  Apr. I  2'9   1'''94   f:  '-t'e  -r. 
to  5  p  m 

Plr.cc.  NSF.  room  fj-'O.  4201  W.!'.;-.  F  vd  . 
.Arlington,  V.*.. 

Agenda  Rev  ;ev>,  and  Evaluate  ncm;n6',c.-.s 
for  the  NSF  Resenr.-  h  Equipment  Grants 
Program 

Contact  Prrso.-i  Dr  Milton  L^nevsjc. 
Program  D.reclo.-s  1703)  306-1371 

Pi:rpost'  of.Mrf-t.ng  To  provide  adv  .t  e  i.:.d 
recom.menda'!on  to  the  D.visicn  of  Cripnif«J 
and  Thermal  Systems  c  cncemmg  p.-cpos.^is 
Sobmitled  !o  the  Division  for  finantir.) 
s..ipport 
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Tvpe  of  Meeting:  Closed. 

Reason  for  Closing:  The  nominations  and 
proposals  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information, 
financial  data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  vvnth  the  nominations  and 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  28,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
IFR  Doc.  94-7831  Filed  3-31-94.  8:4.5  ami 
BILLING  CODE  7SS5-01-M 


Advisory  Panel  for  Science, 
Technology  and  Society;  Meetings 

In  accordance  with  the  Federdl 
Advisory'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings. 

Same:  Advisory'  Panel  for  Scient  e. 
Technology  and  Society  (#1760). 

Date  and  Time;  April  21-23.  1994.  9  a  ni.- 
5  p.m. 

Place:  Holiday  Inn,  Crov.ne  Plazn.  0th  and 
Seneca.  Seattle,  Washington. 

Contact  Person:  Ronald  Ovemiann. 
Program  Director  for  Science  and  Tei  tmoiogy 
Studies.  Room  995.  National  Sclent  e 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  Virginia  22230  Telephone   '7031 
305-1743  Ext.  6989. 

Agendo: To  review  and  evaluate  st  lence 
and  technology  studies  proposals  as  p.ir!  of 
the  selection  process  for  awards 

Date  and  Time;  May  12-13.  1994.  H  U) 
a.m. -5  p.m. 

Place:  National  Science  Foundation.  Room 
380.  4201  Wilson  Boulevard.  Arlinpt.in. 
Virginia  22230. 

Contact  Person:  Rachelle  Hollander. 
Program  Director  for  Ethics  and  Values 
Studies,  National  Science  Foundation,  Room 
995.  4201  Wilson  Boulevard.  Arlington. 
Virginia  22230.  Telephone:  (703)  306-1743 
Ext.  6991. 

Agendo:  To  iBview  and  evaluate  elliii  s  und 
values  studies  proposals  as  part  of  the 
selection  process  for  awards. 
Tvpe  of  Meetings:  Closed. 

Purpose  of  Meetings:To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  National 
Science  Foundation  for  financial  support. 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  inc  lud.ng 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  4  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  28. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-7832  Filed  3-31-94;  845  ami 

BILLING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Comnrtittee  on  the  Medical 
Uses  of  isotopes;  Renewal  Notice 

AGENCY:  U.S.  Nuclear  Regulatory- 
Commission. 

ACTION:  This  notice  is  to  announce  the 
renewal  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  for  a 
period  of  two  years. 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  has 
determined  that  renewal  of  the  charter 
for  the  Advisory  Committee  on  the 
Medical  Is-^s  of  Isotopes  for  the  two 
vear  penod  c  'i^'.mencing  on  April  4. 
1994,  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  law.  This  action  is  being 
taki^n  in  accordance  with  the  Federal 
Ad\  isory  Committee  Act  after 
consultation  with  the  Committer 
Management  Secretariat,  General 
Services  A.dministration. 

The  purpose  of  the  .^dvisory 
Committee  on  the  Medical  L'.ses  of 
Isotopes  is  to  provide  advice  to  the  I'.S 
Nuclear  Regulatory  Commission  (NRCl. 
with  respect  to  the  development  of 
standards  and  criteria  for  regulating  and 
iicrnsing  uses  of  radionuclides  in 
huJ;ian  subjects.  Members  of  this 
Committee  have  demonstrated 
professional  qualifications  and  expertise 
in  both  scientific  and  non-scientific 
disciplines  including  nuclear  medicine. 
niH.lear  cardiology;  radiation  therapy; 
medical  physics;  radiopharmacy;  state 
medical  regulation;  patient's  rights  an<i 
cafe;  health  care  administration; 
medical  research;  and  Food  and  Drug 
.administration  regulation. 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Sally  L.  Merchant,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  Telephone  (301) 
5(ii-2637. 

bated:  M.irch  28,  1994. 
lohn  C.  Hoyle. 

Ffxit  nil  Advi-ion-  Crimmittee  Monagr^mrnt 

Off:cer. 

IFR  Dtx.  94-:'797  Filed  3-31-94;  8:45  am! 

BIULING  CODE  TS90-01-M 


[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Consideration  of  Issuance  of 
Amendment'to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


JMI 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DRP- 
64  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  (Indian  Point  3) 
located  in  Westchester  County.  New 
York. 

The  proposed  amendment  would 
revise  Section  6.0  (Administrative 
Controls).  Specifically,  the  plant  staff 
requirem.ent  (specified  in  Technical 
Specification  (TS)  6.2. 2.i)  would  be 
revised  to  temporarily  allow  the 
operations  manager  to  hi^ve  held  a 
senior  reactor  operator  (SRO)  license  at 
a  pressurized  water  reactor  (PWR)  other 
than  Indian  Point  3.  The  TS  currently 
requires  the  operations  manager  to  have 
or  have  held  an  SRO  license  at  Indian 
Point  3  only.  This  proposed  change  is 
needed  to  allow  management  changes  at 
the  facility  in  an  effort  to  improv'e 
overall  perform.ance.  The  proposed 
changes  would  be  in  effect  for  a  period 
ending  3  years  after  restart  from  the 
1993/1994  Perform.ance  Improvement 
Outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
.Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determ.ination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
fat;ilitv  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
signii"icant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
anv  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  signitlcant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident  because  licensed  and  non-licensed 
operator  activities  will  continue  to  be 
directed  by  an  individual  who  is  required  to 
maintain  a  current  SRO  (senior  reactor 
operator!  license.  The  proposed  change  to 
Technical  Specification  6.2.2. i  in  con|unction 
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with  existing  Technical  Sr>-<  ifHaiion  6.3.1 
ensure  that  the  Operations  Vldr.a>;er  wiU  b«^ 
a  knowiedgeable  and  Qiialififd  individual. 

(2)  Does  the  propc=:<'d  h;  eiise  .imendmont 
create  the  possiDiiity  of  a  new  or  djifer^-:.! 
k:nd  of  acciden'.  frorrt  any  arcidfent 
previously  eva!ijr,ied? 

ri'^sponsc:  Thr-  proprrs«>d  i,h.);-.c>.'!i  lUi  \n<<. 
r.reriie  the  )Xjss)b;!'"y  of  a  new  os  .■.■.f-crent 
kind  of  atridfint  h-am  apv  ac..-,i!;f:ji 
Pixvioasly  evaluated  hi-t  .•u'^e  thi  y  do  no; 
afft-^t  p!d:i!  rtinf;gi;.'.it:  on  or  pl.irt  disi^^n. 
The  A:.sista.nt  Of>era!;oi7S  SLinaper.  who  ;s 
.'.'•pons. hie  for  sh.ft  rfr;n  il!«-s  >s  ":'ili  requin-d 
io  .■ii;..n!a;-i  a  knc  A'i»>d^c  of  !P3  lipHLin  P.tint 
3|  pliiit  design  ttm'  r,><  ..'rion:-  tfiro.igh 
Ihavinc  and  miiiniainjog  an  n'.j  iv  enst  hv] 
ri-q.iGlifiri'.iori  Iriining  Th«  proi.<.;.-.d  rh^rgr. 
to  Teur-.n  rid  .Spe<  ificatio.n  b  2  2.i  i.-i 
coniiint  t  on  with  exisUiig  Tb;  hn;.  .jI 
.Spe(.if]rE'.;-!n  6  .3  1  ensure  that  the  Ope.^^!ions 
Mjr.ager  wiij  be  a  Ir.o-.vleffj'-.ihfe  and 
qusiified  individual. 

(3)  Does  the  proprs,  d  an->en(fr;'  ii!  involve 
a  significa.nt  rt?d^ction  in  a  rparg'.n  of  safety' 

Rcponse:  Tne  p.Tjpr.seri  aini-:nrtni»>rit  does 
not  involves  signifirant  r'-d^rtion  :aa 
margin  of  safety  het a'jse  tne  Assistant 
Operations  M.Tr.ager  is  stilj  rf-q-.i.rrd  to 
maintain  a  current  SRO  iuense  This  cnsbrHS 
that  sh!f;  activities  are  directed  by  an 
individi;ai  holdi.n^  an  SRO  license.  The 
propo-^ed  change  toTechnIra!  .Specification 
6.2. 2. i  ir.  con)unciion  with  existing  Technical 
.Specification  6.3.1  ensure  that  the  Operations 
.Man.-iger  will  i^  a  know!edge,ihle  and 
tjiiilified  individual. 

The  NRC  staff  h.is  rt  viewed  ihp 
licc-nsee's  ar.alysjs  a,^d.  based  on  this 
revipvv.  it  appears  that  Ihn  three 
standards  of  10  CFR  .S0.92fc)  are 
satisfied.  Therefore,  'he  NRC  slafT 
proposes  to  d^teimine  th.it  th*- 
amondinenf  request  h^volvev  n.T 
significant  hazards  c.-nsideration. 

The  Commission  is  «>r-k;.-.g  p'.hhc 
rnniments  n.-.  this  p.r-'posed 
(ii  tenninRtion.  Ar.y  corninents  rrc-rved 
w.'.nir.  30  days  after  the  date  of 
P'jhljr.ation  of  this  notice  ivill  be 
conside.'-ed  i.n  TiaVin^any  final 
'ic'-.^rmina'.jop: 

.'■Jo'-nially,  th"  Ccjni.Ti'ssion  wd)  not 
is'-ue  the  amendm'.^nt  until  the 
rxpinition  of  the  30-da\  notice  ptnnd. 


h'.o»ve\Rr.  shcibld  ciministancns  ch.Tr 
('lirtr.g  the  rjtic"  ;■>(  riud  such  th'.t 
icfiijrf  to  art  ir;  a  ti.Tr...-'!y  way  wcitid 
resuif,  for  example,  in  derati.ng  or 
s.i-.utdouTi  of  the  facility,  the 
rjrn:7.ission  may  i.ssue  the  license 
fi.ne.-d.T.ein  b.'fore  th"  cxpir-i'io:;  of  the 
T'O-day  notice  period,  p.-ovidea  that  its 
final  determination  is  that  the 
rc"if  ndment  involves  no  sij,nif;c„nt 
haz:irds  ronside.-atain.  The  *:nal 
detennination  u;)l  consider  all  pi^biirj 
iind  State  commen?«-  rereived.  .Sfuiuhi 
the  Commission  take  this  artirm  it  uiil 
publish  in  the  Federal  Register  a  notice 
o'  issuance  and  provide  for  opportunity 
for  a  hearing  after  issiiancs?.  The 


Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

VVritien  coTiments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Bran..h,  Division  of  FreedoiTi 
of  Inforniation  and  Publications 
Services.  OHlce  of  .Ad.-iinistratio-v  I'.S 
N'u(  !•  jr  Re.qulatnry  Commissicn. 
Washirsr.tf.n.  DC  20-.'55.  and  sh  j'.ild  cite 
the  puh!iralio-i  d.Te  and  pay.'?  number  of 
this  Federal  R.-gislrr  notice.  Written 
ccimr.i"n(s  n<av  .ilso  Ix^  df.-liverrd  to 
R  >-.-!i  P-::2T.  Phillips  Building.  792:) 
N'(-rfolk  .^ver-v;".  B.«thes(ia.  Maryland. 
f;om  7:M  a.m.  to  415  p.m.  Federal 
workdays.  Copies  of '.\Titten  comments 
received  mr.y  be  c.xsm.fned  at  th»  NRC 
Public  Dncumerrl  Room,  the  Gr!n;?n 
Buildn  g,  :'12n  L  .Street.  .\"»V., 
Washington.  JXl  205.^5. 

The  iilinp  of  nx^uests  for  hearing  and 
petitions  for  ie.ivo  to  inlepw'ene  is 
discussed  bplnw. 

By  MdV  3,  l<t94.  the  licensee  mav  file 
a  request  fur  a  hearing  with  respect  to 
issuance  of  'he  amendment  to  the 
subject  facility  operating  license  and 
any  person  whuse  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  parlicJprjte  as  a  party  in  the 
proceeding  must  Hie  a  written  request 
for  a  hearing  ar-.d  a  petition  for  leave  to 
it'.tervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  mlervene  shall  be 
filed  in  acccifiii.nce  with  the 
Coimnission's  "Rules  of  Practice  for 
Domestic  Lio.-nsing  Proceedings"  in  10 
CFR  part  2.  Inte-f-ested  persons  should 
consult  a  currtjn!  ropy  of  10  CFR  2.71-1 
whu  h  is  available  at  the  Commission's 
Pubiii  Dficun-,ent  Room,  (he  Golman 
Building.  2120  L  .Street,  NW.. 
Washington.  DC  20555  and  at  the  Iwal 
public  document  roijm  located  at  While 
Plains  Public  Lihr-irv,  IGO  M.irtine 
Avrni.e.  White  Kia:ns.  N.'w  York  lOftOl. 
If  a  request  for  a  heanng  or  petiii.in  for 
l^ave  to  intervene  is  filed  by  tiie  above 
date,  the  Commission  or  an  Atnn.ic 
Safety  :ind  Licensing  Hr,;rd.  desigiidt-d 
by  the  Cci.n".,-n;ss.i>n  or  bv  ihe  fih:ii-man 


i;e       of  t'le  .-rtomic  Safety  and  Licensing 
Foarci  Panel,  will  nlle  nn  the  nvpiost 
and/or  petition,  and  the  .Sn^ntary  or  the 
designatfd  .■\t.'''i:iic  S.i.vty  and  Licensing 
Eoarc:  wiii  i;,.>ue  a  notice  of  hearing  or 
an  appiopr.a!'.;  (jrder. 

As  .-'^qui.'-ed  by  10  CFR  2.714.  a 
petition  for  k-:>.v>'  to  infer-'cne  shall  m-I 
forth  with  parijcula.-jty  the  in''  ,~fst  of 
the  pet'ticnef  in  the  proce.'dir'.;,  and 
how  tnat  int"'^-st  .may  be  affiled  by  the 
results  of  the  prrKi-eding.  The  petition 
shoiJd  spe^ifi-^IJv  explain  the  n-asons 
why  intervention  should  be  pe.-mitted 
wilh  particular  reference  to  the 
following  factors:  (1)  The  nature  of  ;hf» 
petitioner's  right  under  the  Art  to  be 


made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (31  the  possib:»> 
effect  of  any  order  which  mav  be 
entered  in  the  prc^reeding  on  the 
petitioner's  intereM.  The  p«Mitio;i  should 
also  iil-n'ify  thf  specific  aspecf(s)  of  the 
subiert  matter  of  the  procet^dinc  as  to 
which  pi'titioner  wisiies  to  intervene 
Any  person  who  has  filed  a  petition  frr 
le.t'.e  fn  mt-rvene  or  who  has  l>et.'n 
aon.itted  as  a  parly  may  amend  the 
petition  without  requciting  leave  of  the 
Board  up  t.o  1.5  days  piiorto  the  first 
prehe^rirg  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
peliiion  iP,;st  s;i:isfy  the  sj>eciricitv 
requirements  descnb«»d  al>cve. 

Not  Liter  than  15  days  prior  to  the  first 
p.'ehearing  con.fe.-ence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intenene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explana'ion  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
a.nd  on  which  the  pjetitioner  intends  In 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specifi; 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relv  to  establish 
those  faits  or  expert  opinion  Petitioner 
nmsl  provide  sufficient  information  lo 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  h^sue  of  law 
or  f.iLt   Contentions  shall  be  lin-'i'ed  to 
nutters  w  ilhin  the  scope  of  the 
a.T^eridmeat  und'T  consideration.  The 
contx-rifion  must  be  one  which,  if 
p'o-.  en  would  entitle  the  petitinc'^:  to 
.fhef  A  petitioner  who  fails  to  file  sut  h 
e  supi'l'\-n"nt  which  satisfies  these 
req-ure.'neiit-  with  n-speti  to  at  least  o.ni? 
t'intent/on  v  ill  not  be  permitted  to 
participa'f  as  a  party. 

Th'js"  f-ermitted  to  inter.cne  become 
parties  to  the  pmci^-ding.  sub-ecf  to  any 
liinitalior.s  in  t.he  order  grnnting  li-ave  I'o 
intervene,  and  have  the  opporti.nify  to 
participate  fully  in  the  conduct  ,>f  the 
heari-ig,  ipcledipgthe  opportuni'y  tn 
pi'sint  evidence  and  cross-ex.;m.ie 
witnesses. 

If  d  hearing  is  requested,  the 
Commission  will  mak-3  a  fin.i! 
determina'ion  on  the  is^ue  of  no 
bignifi(.,int  ha?.u-ds  consideration.  The 
final  determination  will  serve  to  oecide 
when  the  h(  aring  is  held. 
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If  the  final  determination  is  that  tho 
amendment  request  involves  no 
significant  hazards  consideration,  the 
k Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amt-ndmrnt 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petitinn 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Publii.. 
Document  Room,  the  Crclman  BuiUii'ig. 
2120  L  Street  N\V..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  L;nion  at  l-(800}  248- 
5100  (in  Missouri  1-(800)  342-ii70(.l. 
T!;e  Western  Union  operator  should  b-.' 
gi\cn  Datagram  Identification  Nunihtir 
N1023  and  the  following  message 
addressed  to  Roben  A.  Caprr. 
petitioner's  nj.me  and  telephone 
nun.'tier.  date  petition  was  mailed,  pl.'.nt 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notic  e 
A  copy  of  the  petition  sliould  also  be 
sent  to  the  Office  of  the  Creneral 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Mr.  Charles  M.  Pratt.  10 
Columbus  Circle,  New  York,  New'  York 
10019,  attorney  for  the  licensee. 

Nonthnely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  request-, 
for  hearing  wiil  not  be  enu^rtained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24.  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  room 
located  at  \Vhite  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New- 
York  i0601. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March. 


Vui  the  Nuclear  Regulatory  Commission- 
Nicola  F.  Conicella, 

PtojirTl  Manager.  Project  Directorate  I-l. 
Oivn-ian  of  Reactor  Projects — ////.  Office  of 
Sud-'cr  Reactor  Regulation. 
IFK  Df.c,  94-7708  Filed  3-31-94.  8:4.=>  am] 
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SECURITIES.  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33817;  File  No.  SR-Amex- 
93-41] 

Seif-Regula*cry  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Limitation  of  Exchange 
Liability  for  Negligent  Conduct 

PursucLP-t  to  section  I'TjjKI)  of  the 
S'-i  urities  E.xchange  Act  cf  19:'.-! 
(•■Act").  15  U.S.C.  78sfhltl).  notice  is 
h'.'-'by  given  that  on  Decenil'er  23.  199,^ 
t\j'  American  Stock  Exchange,  Inc. 
("Air.ex"  or  "Fxchangn")  filed  wiih  th" 
Securities  anci  Kxch-.ir.gi;  Commission 
{"Conmus--ion")  the  proposed  rule 
tthar.ge  as  described  in  Iteir.s  I.  II.  and 
1 1  beluw.  which  Items  have  been 
Jsicpared  bv  the  .Amex.  The  Comniissi'.m 
h  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  ciiangc 


f 


:o:;i 


terr-sifid  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoiied  Rule  Change 

The  Exi.hanee  proposes  to  amend 
lilies  902C  and  1003  to  lim.it  the 
Exchange's  liability  in  connection  with 
jts  administraticn  of  proprietary  indexes 
$.i:d  products.  The  text  of  the  jiropost'd 
rule  changf  is  available  at  the  Office  of 
(he  .Secretary,  the  .\mex,  and  at  the 
r.oniniission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I    In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed  . 
rule  change.  The  text  of  these  statements 
may  be  exam.ined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (.A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  the  early  1980s  the  Exchange  began 
trading  options  on  a  number  of 
proprietary  indexes  that  it  developed — 
two  broad-based  indexes  (tho  Major 
Market  Index  and  the  Institutional 
Ir.dex)  and  two  narrow-based  indexes 
(the  Computer  Technology  and  Oil 
Indexes).  In  the  last  several  years,  the 
Exchange  has  developed  additional 
sector  ihdoxps  (e.g..  the  Pharmaceutical 
and  Biott'chnology  Indexes)  and  acts  as 
the  calci;lation  agent  for  certain  third 
party  indexes  (the  Niorgaa  Slanley 
ConsiinuT  and  Cyclical  Indexes).  The 
Exchanf;e  has  uiso  developed  broad 
market  indexes  on  two  foreign  markets 
(the  (apan  Index  and  the  Amex  Hong 
Kong  30  Index!.  Other  indexes  have 
recently  been  developed  and  are 
awaiting  approval  by  the  SEC.i 

Ti:t^  Exclidn^e  r^^presents  that  there  is 
a  great  deal  of  work  involved  in  the 
daily  <:alculation  and  dissemination  of 
lliese  indexes  and  while  much  of  such 
work  is  auton.ated,  a  substa.ntial  arnounl 
of  manual  innu'  is  still  required.  Thus, 
the  potemtai  lor  humai'  error  ex'sts, 
which  exposes  ine  exchange  to  a  ris.\  of 
liability.  Potential  hun-an  errors  incUid, 
inputting  a  symbol  or  index  value 
incorrectly,  miasing  a  corporate  action. 
or  inaccurately  reporting  the  number  of 
outstjnding  shares.  W'ith  the 
introduction  of  new  indexes, 
parti:ularly  those  involving  foreign 
stOL;ks  wl'.ere  current  information  may 
be  unavdilable  on  a  timely  basis,  the 
chance  for  human  error  increases,  thus 
exposing  the  E.xchange  io  an  even 
greater  risk  of  liability. 

Currently,  rule  902C  disclaims 
Exchange  liability  for  damages  caused 
l.i\  errors,  omissions,  or  delays  in  the 
calculation  or  dissemination  of  any 
index  value  resulting  from  any  conduct 
bevond  the  r^Msonable  control  of  the 
Exchange.  This  includes  an  act  of  Cod. 
a  power  or  systems  failure,  or  any  error, 
omission,  or  delay  in  the  reported  price 
of  the  underlying  security.  Rule  1003 
disclaims  E.xchange  liability  in  a  similar 
manner  with  respect  to  the  creation, 
redemption,  and  trading  of  Portfolio 
Depositary  Receipts  ("PDRs"),  which 
covers  the  SPDRs  products  introduced 
on  the  S&P  500  Index.z  The  Exchange 


1  See  e.g..  Securities  Exchange  Act  Release  No. 
3J312  (Decemt>er9.  1993).  58  FR  65740  (December 
16,  1993)  (proposal  10  list  and  trade  options  on  the 
Natural  Gas  Inde.x);  Securities  Exchange  Act  Relea.sf 
No.  33305  (December  9.  1993).  58  FR  65605 
(Ueceinber  15.  1993)  (proposa)  to  list  and  trade 
options  on  the  Securities  Broker/Dealer  Index). 

-See  Securities  Exchange  Act  Release  No.  31591 
(December  11.  1992).  57  FR  60253  (December  18, 
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believes,  however,  that  these  disclaimer 
prcvi.<;ions  are  argueb!>  anbigiitias  with 
respi>ct  fn  \\heth'\'-tjit  lAchariL;*' 
rriri.tins  pntrntia')}  l:;;b!e  ft>-  cia.'Tiages 
caused  by  any  !ni.T;a.T  errnr  n-  omission 
by  an  Exchange  r-mpioyee  in  cop.nef:?io:i 
with  thr^  perfo.-Tianr-j  i.-i  th»'  'f xrhangcs 
ir.:Iex  ri'NpGn*.^i!:;ic;-,. 

In  view  r.f  the  i.-iceas-^f.^  piit.Tiiia!  for 
r>:ch;jii;^fi  li;ib;hty  as  a  resi-l!  uf  the 
F..xt.h;;ngc's  expaiK'ing  rolo  in  (he 
administration  of  r,p-.v  propiietary 
indexes  ard  proiiiirt.  t;-e  An^'x  wish^'s 
to  irulc  rlea;  that  t'.^-  ExLhange 
dir^claims  iisibilily  for  negligent  c;o;iduct. 
in  addition  to  conduct  b>eyond  the 
LvchareiV  .'■'.■asonabie  central  w.hiL!)  is 
p.-esi'i.tly  covt-rod  by  the  Aniex  rules, 
ihc  Exchai'.gs  represents  that  the  Ainex, 
as  well  as  the  other  riajor  seli-rfg';la*o.->' 
orp.i.iiratii'ns.  rurrentlv  disfbiin 
habil..\  I'or  negi'^tnt  conduct  associated 
w'th  the  disseminatir-p  of  their  market 
liata  to  \end':,-s,  ss  w;-:l  as  ^eneraity  in 
crnnoction  u-.th  the  u;,e  of  their 
facilities,  except  as  they  o;he!-viise 
p.-n\  ide.  The  Exchange  !>ehf  .'es  that  it  is 
inappropriate  for  exchanges  to  bear  the 
ri--.k  and  liability  ass^K^iiited  with  the  use 
uf  such  information  and  facilities  In  thp 
area  of  index  admin>stratif;n,  the 
Exchange  represents  that  St.mdard  .Si 
Poor's  and  all  the  othfr  major  indt:x 
providers  likewise  routn:e]y  disclaim 
liability  for  any  negli;;"nt  f  nndiu;!.' 
Additionally,  the  New  York  Sfixk 
Ext-hanpe  has  a  rule  whu.h  is 
suhsta.ntively  similar  tn  the  Exrhangf's 
proposed  rule  change.*  FinalTy.  the 
Exchange  acknowledges  that  rules  902C 
and  1003  cannot  be  rdied  upon  by  the 
Ex.  hanj>e  to  limit  i,>  liabilitv  lo  nt  ;>■ 
members  or  for  any  intentional  or 
negligent  violition  of  fed'-rai  securili-'s 
laus.^  The  Exch,ing>'  is  there'"f)r' 
proposing  that  Arnex  Rules  9r)2C-  p.:ui 
lOO'l  tK!  amended  accordingly  to  clearly 
disclaim  Exchange'  liahilitv  for  iuv,')gr-!ii 
conduct. 

The  Exi  hange  believes  th.,f  the 
i;rcposed  ru!"  ;  l.;ng.'.  is  ccnsisti  nt  with 
.si'ftion  6-fb]/'f  t.'ie  Art   in  g.iiei.-l.  .;nd 
f'lrth  :rs  the  oi-jectivcs  of  sVctivin  bfb)(S) 
m  particular,  in  ihjt  it  is  in'ended  to 
[  '•  ii'Vite  transicticns  ;:i  seriunties 


1  ;!Ksi 

•S.v  .  i-.i5..(  h  t-.vo  R:  ■•,1  f  )i;rloat  :-:xrh.ir!i;e.  !•. 
KulK  24.14. 

K;  i. 

^.S.si  !,...>-  ^orr.  HturK  y.T^:^  i.-..  A'!'  .•.•.ito 
C..;-.iTal  Cou.iv.i.  l,,v,.l  i  )?..■};  jldtnrv  P-jlii  y.  A.';,«x, 
to  Hr-Mi  R.V.'j,  A:u-r::,y,  CyS,:,.  ,)(  U„■•,,.,l:^i<.  .;.„}  ' 
Kjiiiiy  0-.p's?s!);.  Uivivionof  M.ifli..(  H.-guij!!.;  i. 
Ciminiss;  in,  ?".'■.'.  \1;.v  >,  ;i,  i-i'M 


(Rl  Self-Hf^ulatary  Organization's 
StaU^r:t'n!  c  ?  Hl'.-ijV.i  on  Ccnip^'titicn 

Tre  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  un  competition 

ICj  Sclf-Rrgvintary  Organizazions 
Stater.ffiif  01  Co'.nni  nts  on  tht^ 
PrnpoM'd  H:i],  Chnnyc  H,'rth''c]  Fmm 
KUniht^m,  Purticifjanis  nrOiht'rs 

No  vvritte.i  co;:iinents  were  solicited 
or  n>c  eived  vi  :-h  respect  to  the  propo<;ed 
rule  cbi?nge. 

in.  D,i:e  of  Effectiveness  of  the 
Prnpc ed  Rule  Change  .Tni  Timing  for 
(lom.mission  Action 

Wiih'.n  ,?.'>  d.-.ys  of  the  date  of 
pi.b'u.itfon  of  this  notice  in  the  Federal 
Register  or  within  such  longt  r  period  (-) 
as  ihe  f  J  mmissivin  may  de-.igrate  up  fi 
y.T  diys  of  siirh  dcte  if  it  f,.:U  such 
lonorr  period  to  be  appn  p.  i.r.a  and 
pLiblisbes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  .self-regulatory 
orga:.:..;:!;(.n  cons'-iils  the  Commission 
will;  (A)  By  or:%-r  approve  such 
propos-ci  r.;!«-  change,  or 

(Bl  Ir.stit'ite  p-r^-reedings  to  determine 
whether  the  proposed  nde  charge 
shoi.ld  I'e  chsappraved. 

r\'.  Soiicitatiuii  of  Comments 

Int.'resti'd  person;  a.'-e  inv''.<d  to 
submit  written  data,  views  and 
argu:nents  concerning  the  fo-egning. 
Persons  nik.iiig  written  submissions 
shr.uld  file  six  copies  thereof  with  the 
.-)<-i  n  tary.  vS.Hurities  and  Exchange 
Commission.  4.50  Fifth  Street.  N'W.. 
V..isliington.  DC  ;d0549.  Copies  cf  the 
subntission.  jl!  subsequent 
amendm-nts.  all  v.ritten  statcni.'nts 
v,..h  ri  spr-c;  ,0  the  prnpos^d  nde 
change  th.t  are  filed  with  the 
Commission,  and  a!'  written 
coiumunic  ations  rela.ing  to  the 
proposi'd  mi.-'  rhang»-  U-'Twecn  the 
Cummissii-.n  and  any  person,  other  than 
ihr.se  thot  may  be  v\iEhheId  from  the 
pehl'c  in  .ircor.lanie  >vi!h  the 
provisio,->s  of  .5  U.S.C  552.  vmU  be 
a\  nlildi'  tor  i:«  .pection  and  fvps  iny  in 
the  Coimniss'.'in's  Ihibiic  Rcf  'rence 
Section,  4".n  Fifth  Strei't,  NVV., 
Vvjshington.  UC.  Copies  of  such  f.img 
will  aho  be  avj.djb;!'  for  inspection  and 
c.opyiiig  at  the  pri^.tipa!  office  nf  the 
A:nex.  All  submissions  should  refer  to 
File  .\'o.  SR-Ainex-9:i-'ll  and  should  be 
s'.ibinil'.edby  .April  22,  VJ'j4. 

For  .],"  f^i  .i.-ii)v.„jr.,  b>  the  Division  uf 
M  irktil  K»g\il.Tiim.  pi:ru..iv!  to  ri:  !,  j-^e..;) 
.i.i.>iurify.i> 

••17(.i-K,iiii.  ii>  )(  t;7.-)iri'ii| 


.Marjiare*  H.  McFarland, 

Pep.  .'V  Sfcrt't'.ry- 

I  'K  LVk    '»4-77h-  Vih  A  3-ii_o4   «. 

BLUKO  COCE  B013-C1-M 


[Releasp  No  34-33826;  File  No.  SR-C50E- 
93-56J 

Self-Regu!ator-y  Organrzations;  Filing 
of  Proposed  Rule  Cnange  Dy  tne 
Chicago  Board  Options  Exchange, 
Inc.,  Refaung  to  Termination  o> 
Registered  Representatives 

M  IT.  r.  2fi.  14'f4 

I'ursaant  lo  section  19fb)(tl  of  th" 
S-curities  Exchange  Act  of  1934 
(••Act -J,  IS  use.  7Hsa5)(l),  notice  is 
hert-by  givim  that  on  Decem^>er  14.  19:^.1 
the  Ch'c.-.go  Board  Options  Fxcl.,i:;ee. 
l'>r..  fCBUH'  or  '  Exchange')  bled  with 
thf  Sfcuriti"s  and  Exchange 
Coinfiiisc-on  ("SEC"  cr  "Commission"} 
the  ;i:op{.si-d  nile  change  as  described 
in  Items  I.  !!.  and  III  below,  whic  h  Item-: 
have  be»m  prepared  by  the  self- 
n-gelaton,'  organization.  The 
Commi.ss;on  is  publishing  this  notic-e  to 
solicit  ra.'.iments  on  IDe  proposed  r.de 
change  from  interested  persons 

F.  SM'If-Regiilafory  Organization's 
Statement  of  the  Terms  of  Substance  uf 
the  Proposed  Rule  Change 

Cu.-rpiitly,  paragraph  fb). 
"Termination,"  of  CBOE  Rule  9  .1. 
"Pegistration  and  Termination  of 
Repn'sentatives,"  requires  that  a 
member  file  with  the  CBOE's 
Department  of  Investigation  a  rniform 
Termination  .Notice  for  .Securities 
Indust.-y  Registration  (Form  U-'S) 
immediately  after  the  te.-minatien  ni 
employment  for  cause  of  a  Rt^isten  d 
Repr.-sentativtv  In  addition,  current 
f  BOE  R  lie  9.3.  Int'-^prefation    nd 
Policy  .01  d'-n.M's  "Ternina'irin  for 
Ciiuse  "  Th"  CEOF  proposes  to  :i:n,:ul 
Cii(Jf:  Kb.'-;  9.3fb)  to  require  m'ni>M«:s  Ifi 
file  with  the  CBOE's  Department  of 
Ccmjjliance  a  terniinatiiin  notice  for  any 
discharge  or  terminaT;on  of  empiovr.ient 
of  a  regiL.'en-d  person,  and  the  rrasnn 
thr:.-efor,  within  30  davs  of  the 
tc.'.T.inati.m.  I'r.e  jiroposdl  de!et<'slhe 
curn'.nt  rul(!'s  dcfi.iition  of  •'ti-rni'^'  jti,  1 
for  f  ause"  rtnd  a(ids  pa-anaph  (.J, 
w  l.K'h  ,-eq.ii,-i-s  mciiitt'ei-s  fj  ti!-*  an 
a.nc...d.  d  Form  l' -5  wuh  tr>e  Ex<  h  :npe  .s 
Dep.atimcnt  of  Qjii.pliance  iJ  th  • 
member  learns  of  fat  is  or  cir';un.,:;.in(;;?-i 
whi.h  f.ius"  any  inform.i'i.'U  nr:n  <  U-d 
in  tr.i  notiv.e  lo  b»-comf-  inatxurjit:^  or 
ino.mpleje.  F"i^^liy,  the  proposal  woeid 
n-plao;  current  Interpr^t.<rion  and 
F'c*;;  y  .01  w.th  a  new  !nle."jjreta'i'.n  aiid 
PoiJc  y  a)!..w'ng  inoml/ers  to  lulfdl  (.TtOE 
Rule  ;i.3's  filing  requirements  by 
submitting  iF^eir  filings  or  submissions 


15468 


Federal  Register  /  vol.  59.  No.  63  /  Friday.  April  1,  1994  /  Notices 


to  the  North  American  Securities 
Administrators  Association/National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  Central  Registration 
Depository  ("CRD")  within  the  time 
period  allowed  under  CBOE  Rule  9.3. 
The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary',  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has» 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  manner  in 
which  "Terminations  for  Cause"  of 
employment  or  affiliation  of  any 
Registered  Representative  are  reported 
to  the  CBOE  by  its  members.  Currently, 
under  CBOE  Rule  9.3,  notices  must  be 
filed  immediately  with  the  CBOE's 
Department  of  Investigation  following 
the  date  of  termination  by  means  of  a 
Form  U— 5.  However,  the  Department  of 
Investigation  no  longer  exists  at  the 
CBOE.  and  a  portion  of  the  duties 
previously  performed  by  the 
Department  of  Investigation,  including 
the  receipt  of  Form  U-5  information,  is 
now  performed  by  the  CBOE's 
Department  of  Compliance.  The 
proposal  reflects  this  change  by 
requiring  that  filings  be  made  with  the 
Exchange's  Department  of  Compliance 

The  proposal  makes  CBOE  Rule  9.3 
more  encompassing  by  requiring 
termination  notices  to  be  filed  for  any 
discharge  or  termination  of  employment 
of  a  registered  person,  not  just 
"termination  for  cause."  To  that  end, 
the  CBOE  proposes  to  eliminate  the 
definition  of  the  term  "Termination  for 
Cause"  provided  in  current 
Interpretation  and  Policy  .01.  The 
proposal  also  clarifies  when  termination 
notices  must  be  filed,  i.e.,  "immediately, 
but  in  no  event  later  than  thirty  (30) 
days  following  termination  *   *   *." 
Finally,  the  proposal  relieves  CBOE 
member  organizations  of  the  obligation 


to  file  Form  U-5  information  in  hard 
copy  form  and,  instead,  deems  all  CBOE 
Rule  9.3  filings  and  submissions  as 
made  for  purposes  of  that  rule  if  they 
are  filed  with  the  North  American 
Securities  Administrators  Association/ 
N.ASD  CRD  within  the  time  period  set 
forth  in  CBOE  Rule  9.3.  The  CBOE  states 
that  this  approach  is  possible  because 
the  E.xchange's  Department  of 
Compliance  has  been  given  direct 
electronic  access  to  all  Form  U— 5's  and 
amended  Form  U-5's  filed  by  the 
CBOE's  member  organizations  with 
CRD,  .Tiaking  the  direct  filing  of  hard 
copies  with  the  CBOE  no  longer 
necessary. 

The  CBOE  anticipates  that  this  rule 
change  will  reduce  the  costs  to  members 
of  copying,  handling  and  mailing 
termination  materials.  Further,  the 
proposal  will  bring  the  CBOE's 
"Termination  for  Cause"  reporting 
requirements  in  line  with  similar  rules 
of  the  NASD  (By-Law  Article  IV,  Section 
3)  and  the  New  York  Stock  Exchange 
(Rule  345). 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(1})  of  the  Act,  in  general,  and  with 
Section  6(b)(5),  in  particular,  in  that  it 
is  designed  to  improve  the  CBOE's 
capacity  to  enforce  compliance  with  the 
provisions  of  the  Act  and  the  CBOE's 
rules  by  enabling  the  Exchange  to 
monitor  more  efficiently  all  discharges 
or  terminations  of  employment  of 
registered  persons,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

(Bj  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statenient  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Meribers,  Participants,  or  Others 

No  written  comments  were  solicited 
or  rpceived  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will:  (a)  By 
order  approve  such  proposed  rule 
change,  or 


(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  v\Titten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
22,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  McFarland, 
Deputy  Secn^tary. 

jFR  Doc.  94-7823  Filed  3-31-94;  8:45  am) 
BILUNQ  CODE  601(M)1-M 


[Release  No.  34-33809;  File  Nos.  SR-MCC- 
94-04  and  SR-MSTC-94-06] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Changes  Relating  to  Technical 
Amendments  to  Rules 

March  24.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
March  3. 1994,  and  March  4.  1994, 
respectively,  the  Midwest  Securities 
Trust  Company  ("MSTC")  and  the 
Midwest  Clearing  Corporation  ("MCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  changes  as  described  in 


1  17  CFR  .'00.3O-3(a){12)  (1993). 
"ISL'.S.C.  78s(b)(l)(1988l. 
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Items  I.  II.  and  III  below,  which  Items 
have  been  primarily  prepared  by  MSTC 
and  MCC.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rale  changes 
from  interested  persons 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  purpose  of  the  proposed  rale 
changes  is  to  make  technical  corrections 
to  section  1(b)  of  Rule  1  of  Article  VI  of 
MSTC's  rules  and  section  l(b]  of  Rule  1 
of  Article  IX  of  MCC's  rules. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 
MSTC  and  MCC  included  statements 
concem-ng  the  purpose  of  and  basis  for 
the  proposed  r^Je  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MSTC  and  MCC  have  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Heg'dlator\'  Organizations' 
Statement  of  the  Purposfs  of,  end 
Statutory  Basis  for,  the  Frcipo>'  -i  Rule 
Changes 

In  a  previous  order,  the  Crn:m!ssion 
approved  proposed  ruie  changes  that 
made  enhancements  to  MSTCs  end 
MCC's  operating  systems.-  As  p^rt  of 
the  enhancements,  MSTC  redefined 
"depository  free  position"  as 
"segregated  position,"  and  MCC 
rrdefined  "clearing  free  position"  as 
"general  free  position"  and  redefined 
"loan  free  position"  as  "available  for 
loan  position."  As  a  result,  MSTC  and 
MCC  replaced  the  old  terms  with  the 
new  terms  throughout  their  respective 
rules.  However,  the  earlier  proposed 
rule  changes  did  not  replace 
"depository  free  position"  with 
"segregated  position"  in  section  Ifb)  of 
Rule  1  of  Article  VI  of  MSTC's  rules. 
Similarly,  the  earlier  proposed  rule 
changes  failed  to  replace  "clearing  free 
position"  with  "general  free  position" 
and  failed  to  replace  "loan  free 
position"  with  "available  for  loan 
position  '  in  section  1(b)  of  Rule  1  of 
Article  IX  of  MCC's  rules.  The  current 
proposed  rule  changes  make  these 
technical  corrections. 


MSTC  and  MCC  believe  the  proposed 
ruie  changes  are  consistent  with 
sections  17A(b)(3)(A)  and  (F)3  of  the 
Act  in  that  the  proposed  rule  changes 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  MSTC  or  MCC  s  custody  or 
control  or  for  which  MSTC  o:  N!CC  is 
responsible. 

B  Self-Regulatory  Orgcnizaticr.s ' 
Statements  on  Burden  on  Compel.:, en 

MSTC  and  MCC  believe  that  no 
burden  will  be  placed  on  competition  ss 
a  result  of  the  proposed  rule  changes 

C  Self- Regulatory  Organizcficns ' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Rece:\f-d  Frcm 
Members,  Participants  or  Otbrrs 

MSTC  and  MCC  neither  solicited  nnr 
received  written  comments  on  the 
p.'oposed  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  changes  have 
become  effective  pursua.nt  to  section 
19rD)(3)(A)(i)4  of  the  Act  and  pursuant 
to  Rule  19b-4(p)(4)s  in  that  Lh? 
proposed  rule  changes  effect  a  cha.nge  in 
existing  ser\-ices  of  MSTC  and  MCC  that 
do  not  adversely  affect  the  safeguarding 
of  securities  or  frmds  in  the  rustodv  cr 
control  of  MSTC  or  MCC  or  f>.,r  which 
MSTC  or  MCC  is  responsible  and  does 
not  significantly  effect  the  respective 
rights  or  obligations  cf  MSTC  cr  .MCC  or 
persons  using  the  services.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rj!e  changes,  the  Coinmissicn  mav 
summarily  abrogate  such  rule  changes  if 
It  appears  to  the  Commission  that  such 
action  is  necessary  or  epprop:ia>:  m  the 
public  interest,  for  the  protecticn  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
subm.it  vvTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  subm;i£sicns 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
-amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 


communication^  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copvmg  a! 
the  Commussion's  Public  Refererice 
Section,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  s^cn 
filings  also  will  be  available  for 
inspection  and  cop\ing  at  the  principal 
office  of  MSTC  and  MCC.  All 
submissions  should  refer  to  File  Nos 
SR-MSTC-94-06  and  SR-MCC-94-:.4 
and  should  be  submitted  by  April  22 
1994. 

For  the  Commission  by  the  Division  of 
Mc.rke!  Regjlation.  pursuant  to  de!«-ga!ed 

auihcrity  *> 

Margaret  H.  McFarland, 

Pt  puty  Secretary 

iFR  Doc  94-7761  Filed  3-31-54.  8  45  a.T.j 

BILLING  CODE  8010-01-M 


•  Securities  Exchange  Act  Release  No.  28877 
iPib.niarv  12.  1991 1,  56  FR  6892  [File  Ncs  SR- 
MSTC-9(M)1  and  SR-.MCC-90-01 1  (order 
approving  proposed  mie  cha.-.ges). 


5 15  U  S.C.  78q-l(b)(3)  (A)  and  (F). 

'15  U.S.C.  78s(b|(3)lA)li). 

'  17  CFR  240.19b-4(ei(4)  (1993). 


[Release  No.  34-33820;  File  No.  SR-MSTC- 
94-04] 

Self-Regul3tory  Organizations;  the 
Midwest  Securities  Trust  Company; 
Filing  of  a  Proposed  Rule  Change 
Establishing  a  Limited  Purpose 
Participant  Program 

Ntarch  25.  19r<4 

Pursuant  to  section  19fb)(l)  of  the 
.Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  herebv  given  thiit  on 
Februa.'y  3.  1994.  the  Midwest 
Securities  Trust  Company  ("MSTC  ') 
filed  with  the  Securities  and  E.xchange 
Commission  ("Commission")  the 
proposed  rule  change  as  d-^scribed  m 
Items  I.  i!.  and  III  below,  which  Items 
have  been  prepared  primarily  by  MSTC. 
1  he  Com.mission  is  publishing  thiis 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  submits  the  following 
proposed  rule  change  to  establish  a  new 
class  of  participant  with  limited  access 
to  MSTC's  services  ("limited  purpose 
participant"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 


6  17  CFR  20O-3O-(a)(12)  (1993) 
M5US.C.  7fis;b:i;i)(1988). 
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proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
MSTC  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  establish  a  Limited  Purpose 
Participant  Program.  Recently,  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  issued  an  order 
approving  the  Chicago  Mercantile 
Exchange's  ("CME")  proposal  to  revise 
its  program  for  accepting  stock  as 
clearing  house  performance  bond 
margin.  As  a  condition  of  the  CFTC 
order,  the  CME  agreed  that  all  stock 
pledged  pursuant  to  that  program  would 
be  maintained  at  MSTC.  In  order  to 
carry  out  the  CME  program,  the  CME 
has  become  a  pledgee  participant  at 
MSTC.  As  a  result,  clearing  members  of 
the  CME  that  are  also  participants  at 
MSTC  have  been  able  to  take  advantage 
of  this  program  by  utilizing  MSTC's 
existing  Automated  Pledge  Loan 
Program.  Typically,  these  are  firms  that 
are  registered  both  as  broker-dealers  and 
as  futures  commission  merchants 
("FCMS").  It  has  become  readily 
apparent  that  clearing  members  of  the 
CME  that  are  not  members  of  MSTC  are 
at  a  disadvantage  because  they  are  not 
able  to  participate  in  the  CME  program. 
Therefore.  MSTC  is  proposing  to 
establsh  a  Limited  Purpose  Participant 
Program  to  accommodate  those  clearing 
members  of  the  CME  that  do  not  meet 
MSTC's  existing  qualifications  to  be 
participants  because  of  their  registration 
solely  as  FCMs. 

Limited  purpose  participants  will  be 
limited  to  FCMs  that  are  clearing 
members  of  a  futures  exchange.  The 
activities  at  MSTC  for  which  a  limited 
purpose  participant  will  be  eligible  will 
be  limited  to  making  or  receiving  free 
depository  delivery  instructions 
("DDIs"),  maintaining  "segregated 
positions"  for  the  purpose  of  effecting  a 
free  pledge  of  securities  to  a  specified 
pledgee  participant  {i.e.,  the  futures 
exchange  of  which  the  limited  purpose 
participant  is  a  clearing  member), 
receiving  a  return  of  the  securities  from 
that  pledgee  participant,  and  receiving  a 
credit  from  MSTC  for  any  cash 
dividends  received  on  those  securities. 
Limited  purpose  participants  will  not  be 
able  to  make  physical  deposits  or 
physical  withdrawals  of  securities. 
Limited  purpose  participants  will  not  be 


eligible  for  anv  other  service  offered  bv 
MSTC. 

The  proposed  rule  change  is 
consistent  with  section  17(A)  of  the  Act 
in  that  it  will  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  from  MSTC 
participants  or  others  have  not  been 
solicited  or  received  on  the  text  of  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
P'ersons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
chjinge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi"om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N\V.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-MSTC-94-04  and  should  be 
submitted  by  April  22. 1994. 

For  the  Commission  by  the  Division  of 
iMarket  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFariand, 
Deputy  Secretary. 

jFR  Doc.  94-7765  Filed  3-31-94;  8:45  am] 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Establishing  a  Fee  for  Printed 
Output  Reports 

March  25.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  notice  is  hereby  given  that  on 
March  14,  1994.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  primarily  prepared  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
a  fee  for  printed  output  reports  as 
follows; 
Italics  indicates  additional  text 

Addendum  A 


V.  Pass-Through  and  Other  Fees 


B.  Special  Service  Fees 

•  »        »        •        • 

5.  Output  Fees 

*  *        *        *        « 

/.  Printed  Output  Reports 
For  Members  with  Jess  no  charge. 

than  20.000  lines  per 

month. 
For  Members  with  20,000     S4.00  per  each 

or  more  lines  per  WOO  lines.i 

month. 

^  From  July  I,  1994  through  December  31, 
1994,  Participants  will  only  be  billed  S3.00 
for  each  1000  lines. 


■15  U.S.C.  78s(b)U)(19BB). 


11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Se!{-Rpgu!atory  Orgamzation's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Propost^d  Rult^ 
Change 

For  the  past  several  \fars  NSCC  has 
been  encouraging  participants  to  reduce 
or  eliminate  the  need  to  receive  printed 
output  reports  and  instead  to  accept 
data  by  transmission  in  machine 
readable  or  print  image  fonn.  Most 
significantiy,  NSCC  has  sought  to 
reduce  or  eliminate  printed  output  for 
the  following  reasons:  (1)  Printed  output 
is  ihe  least  efficient  method  to 
com.municate  infonuation  in  terms  of 
both  cost  and  time  for  both  NSCC  and 
its  participants,  (2)  it  is  very  expensive 
for  N.SCC  to  maintain  the  excess  print 
capacity  to  handle  sudden  surges  in 
trading  volume,  and  (3)  much  of  NSCC's 
printed  output  duplicates  data  already 
being  transmitted  in  data  and  print 
image  forn'iat.  As  a  result,  manv  firms, 
large  and  small,  have  either  totally  or 
largely  eliminated  printed  output. 

In  order  to  more  equitably  allocate  the 
costs  associated  with  the  remiaming 
printing  and  distribution  of  printed 
output,  NSCC's  Board  of  Directors  has 
determined  to  begin  charging 
participants  for  the  ser\!ce.  The 
proposed  rule  change  establishes  a  fee 
for  all  printed  reports.  While  the  fee  will 
be  S4.00  per  each  one  thousand  lines. 
during  the  first  six  months  NSCC  will 
only  collect  S3. 00  per  one  thousand 
lines.  Participants  having  less  than 
twenty  thousand  lines  of  print  in  a 
month  will  not  be  charged.  In 
emergencies,  printed  output  for  all 
participants  will  be  avcilable  at  no 
charge. 

NSCC  believes  that  the  proposal  is 
consistent  with  section  17Afb)(3)(D)2  of 
the  Act  because  the  proposed  rule 
change  will  provide  for  a  more  equitable 
allocation  of  fees  among  participants. 
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B.  Se!f-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  changes  will  have  an 
im.pact  on  or  impose  a  burden  on 
competition. 

C.  Self-Rpgulatory  Orgcnizaticn  s 
Statement  en  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  WTitten  comments  ha\  e  been 
solicited  or  received.  NSCC  will  notify 
the  Comm.ission  of  anv  ^^■n!ten 
comments  received  bv  NSCC 

III.  Dateof  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  hr^s  bt  come 
effective  pursuant  to  section 
19fb)(3);A)(u)3  of  the  Act  and  pursuant 
to  rule  19b-4(e)(2)4  in  that  it  esl?.b!ishes 
a  fee.  At  any  time  withm  sixtv  davs  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  m.ay  summarily 
abrogate  such  rule  change  if  it  ap^eiiis 
to  the  Commission  that  such  action  is 
neces!»ary  or  appropriate  ;n  the  p„b;ic 
interest,  for  the  protection  cf  in-.estcTS. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  in\ited  1o 
submit  written  data,  \iews.  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fihh  Street.  N\V.. 
Washington,  DC  20549,  Copips  nf  the 
submission,  ell  subsequent 
am.endm.ents.  ail  written  statemf  ;v,s 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  a!)  wntirn 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  nnd  any  person,  other  thsn 
those  that  m,ay  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  cop\;ng  in 
the  Commissions  Pubhc  Reference 
Section.  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principai 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-04  and 
should  be  submitted  by  April  22,  1994. 

For  the  Conimission  by  the  D.visior,  of 
Market  RegL.;at)on.  pursiiant  !q  ceiejrs'ed 
Bulhoritv.s 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-7824  Filed  3-3i-W,  fc  .;5 
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[Release  No.  34-33816;  Fife  No.  SR-NYSE- 
93-27] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  3  to  Proposed  Rule  Change 
Relating  to  the  Addition  of  Rules  72(b) 
and  410A  to  the  "List  of  Exchange 
Rule  Violations  and  Fines  Applicable 
Thereto  Pursuant  to  Rule  476A"  and 
Amending  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 

NtHrch  25.  1<)?14 
I.  Introduction 

On  .May  27.  1993.  the  New  Yorii  Stock 
Exchange.  Inc.  CNYSE"  or  •'Exchange) 
subm.itted  to  the  Securities  ar.d 
Exchange  Commission  {"SEC"  cr 
■'Commission"),  pursuant  to  section 
1 9fb)!  1)  of  the  Securities  Exchar^ce  At  t 
of  1934  ("Act")i  and  Rule  l&'tv-4 
thereunder. 2  a  proposed  rjle  chi^r.zf-  to 
revise  the  List  of  Exchange  R„Ie 
N'lolations  and  Fines  Applicable  Tht  re;o 
Pursuant  to  Rule  476A  by  add.ng  to  the 
l.st  \  iolations  of  the  agency  pro\  isions 
of  Rule  72(b)  and  Rule  410A  »  On  |unp 
9.  1993,  the  NYSE  submitted  to  the 
Com.mission  Amendment  No  1  to  the 
proposed  rule  change  ••  On  lanuarv  3. 
1994.  the  Commission  rectued  from  the 
NYSE  Amendment  No  2  to  the 
proposed  rule  change  '  On  February  IS. 


i  15  U.S.C  78q-lfb)i3;;Di 


nsLVSc.  78!,;bn3)(Ai(i.). 

•17  CFP  ;^0  19b-»!el(2)  119'<3) 
•  17  CKR  200  5C>-:',ftl(12'  15983) 


>15  \    S  C   76-.brm  1)988) 

■■  17  OR  i-iO  lHh-4  !I99:i 

•T^le  ^^bti^!^o  ho«.  r»"4L/»•^tr-o  ^-^•rr'vc     v"ct? 
R^;c  I9(J-lit.;2i    ^7CyR'2■iO  190-:;:.^.  !:■*,.-*- d 
;*  R-ie  t'.^a-l  M  -.or  R.;p  \  ,oifc'..o,Tt''cTCf:r,»-Dt 
t',(iH'-;>or..'fi,r,«r.  CT.tn')  lo  .r.cl^ci-  R„.p>  72:*-;. 
*rHsr,Q450A  .S»-p  (ptip:  !r..r-i  JcT*-' t  B ^cii.  S<=-,<ir 
\  iCf  PT-f'ioeri  BTid  .Sei  ip!or>   N'>55E.  tc  Stiron 
L^twsor,.  .Av",.>Iar;f  D.rpi  lor  Ext  r.srjje  t'C  0~;cr.!i 
hff^.t'.iur,.  Di.sion  o(  Msrkpi  RrfJic-.tor.. 
f  o:r,'r..>«;on.  oarpd  M«wti   l<>g3  .s.it^cr^f  r.' tr 
T.^l^  rpq.,p«.:  !.>-.t  txt.hor.pp  orr,enct-d  l.'ip  ;-'c-'C!».   lo 
wii.^^^eraw  Ri,;p  401  tom  !.ip  list  o'~..rzt  r-ip 
» lOic'.ior.s  fcr.d  to  t  .isufv  iKaf  v!o;i;-l;o-.' of  R„'p  72. r| 
..-.voiving  ..'..■•li-.ces  of  propriPiarv  ptrf.,  -£:[.••, 
»  ;tii  Ihe  rross  wouid  b<-  dri.jpa  to  r.^e  I.'!  c'.  ~::c: 
r.Ip.s  Se«>  A.Tpr.crrieril  No  2   i.r'ra  '.c:e  5 

♦Swe  )e!'pr  from  Do-,did  Sipmrr  D.rf.  :c?  Virdu 
S-rvp,.'ii',cp.  N"\SL.  JoDidna  l,.iiA-Ho-.«<'.'.  Br^rnr': 
(^lff.  Co"-..T:,',^,or,  sobrr..lipd  o.t  l„.-/f  9  1905  s 
w.  .Iicfi  !.^p  WSE  r.'.otie  crrrpcl.o.-.s  to  .:s  c _."e-T 
f<,jle476.f  V,oid!,OT)  LiM 

'  Spp  )prer  fr.'jrr.  Ro&en  I   WcSwpf'n    S».-..cr 
V  .te  Prp!>,de.-il   V.a.-nei  S,.irvf  .Ilar.ce.  !o  Sfc.-jd;B 
S.  loie.  Sppr.bl  CPo.-.se!,  Corr.rr.ific',  ct'ed 
Dp<prriber23   1993  A.-npr.f^mPnl  Nc  i  v.-.'.t.cr'-y. 
Riiip  401  frorn  ihe  .',st  of  proposed  tfCC.l.or.s  10  !.*■> 
R  jSe  47f>A  iifi  of  m.no."  rmf  \  .ojoiio.-.s  t.'.d  ..rr..u  c. 
t.'.e  vioio;ior,j.  of  R..ie  72,0'  t.^ol  w.  „  :;  he  (■  .■f,.'w 
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1994.  the  NYSE  submitted  to  the 
Commission  Amendment  No.  3  to  the 
proposed  rule  change.^ 

The  proposed  rule  change,  together 
with  Amendment  Nos.  1  and  2,  was 
noticed  in  Securities  Exchange  Act 
Release  No.  33564  (February  1, 1994). 
59  FR  5793  (February  8,  1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  3  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

in  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  SROs  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations' 
Subsequently,  in  1985,  the  Commission 
approved  an  NYSE  Flan  ("Plan")  for  the 
abbreviated  reporting  of  minor  rule 
violations  pursuant  to  Rule  19d-l(c) 
under  the  Act.  The  Plan  relieves  the 
NYSE  of  the  current  reporting 
requirements  imposed  under  section 
19(d)(1)  for  violations  listed  in  NYSE 
Rule  476A.  The  NYSE  Plan,  as 
embodied  in  NYSE  Rule  476.^,  provides 
that  the  Exchange  may  designate 
violations  of  certain  rules  as  minor  rule 
violations.  Tt.e  Exchange  may  impose  a 
fine,  not  to  e.xceed  S5,000,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  n!emh(>r 
or  member  organization  for  a  violation 
of  the  delineated  rules  by  issuing  a 
citation  with  a  specific  penalty. «  Such 


to  be  fined  under  RuIp  476A  to  irislancos  of 
proprietary  participation  with  the  cross. 

f^See  letter  from  Brian  M.  McNamara.  Managing 
Director.  Market  Surveillance.  NYSt.  to  Sandra 
Sciole.  Special  Counsel.  Commission,  dated 
Kebruarv  11.  1994.  .Amendment  No.  3  amended  the 
text  of  ihe  List  of  Exchange  Rule  Violat;ons  and 
Fmes  Applicable  Thereto  Pu'^suant  To  Rule  47()A  to 
replace  the  words  "Rule  72(bl"  with  "viol.itinn  of 
the  agency  provisions  of  Rule  72(b)  " 

"See  Securities  Exchange  Act  Release  No  21013 
(June  1.  1984).  49  FR  23838  (June  8.  198-11.  Pursuant 
to  paragraph  (c)(1)  of  Rule  19d-l.  an  SRO  is 
required  to  file  promptly  with  the  Commission 
notice  of  any  "final"  disciplinary  action  taken  bv 
the  SRO  Pursuant  to  paragraph  (c)(2)  of  Rule  lyd- 
1.  any  disciplinarv  action  taken  by  an  SRO  for  a 
violation  of  an  SRO  rule  that  has  been  designated 
a  minor  rule  violation  pursuant  to  the  Plan  shall  not 
be  considered  "final"  for  purposes  of  Section 
19(d)(1)  of  the  Act  if  the  sanction  imposed  consists 
of  a  fine  not  exceeding  S2.500  and  the  sanctioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwise  exhausted  his  or  her 
administrative  remedies.  By  deeming  unadjudicatrd 
minor  violations  as  not  firval.  the  Commission 
permits  the  SRO  to  report  violations  on  a  periodic . 
as  opposed  to  immediate,  basis. 

"The  List  is  contained  under  Supplementary 
Material  to  Exchange  Rule  476A.  As  discussed  in 
note  7.  suprv,  only  those  fines  imposed  that  are  not 
in  excess  of  S2.500  are  subject  to  periodic  reporting. 
Fines  imposed  pursuant  to  Rule  476A  in  excess  of 


person  can  either  accept  the  penalty,  or 
opt  for  a  full  disciplinary  hearing  on  the 
matter.  Fines  assessed  pursuant  to 
NYSE  Rule  476A  in  excess  of  $2,500  are 
not  considered  pursuant  to  the  Plan  and 
must  be  reported  in  a  manner  consistent 
with  the  current  reporting  requirement 
of  section  19(d)(1)  of  the  Act.  The 
Exchange  also  retains  the  option  of 
bringing  violations  of  rules  included 
under  NYSE  Rule  476A  to  full 
disciplinary  proceedings,  and  the 
Commission  expects  the  Exchange  to  do 
so  for  egregious  repeat  violations. 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.s  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
can  be  adjudicated  quickly  and 
objectively. 

The  NYSE  currently  is  adding 
violations  of  Rule  410.^  and  the  agency 
pronsions  of  Rule  72(b)  to  the  list  of 
minor  rule  violations  subject  to  the  Rule 
476A  minor  rule  violation  plan.  As 
amended,  the  minor  rule  Hst  includes 
onlv  violations  of  the  agency  provisions 
of  Rule  72(b)."'  In  addition,  the  list 
includes  the  P';'^  410 A  requirements  for 
automated  submission  of  trading  data."'' 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  rJiange  is  to 
facilitate  the  E.xchange's  ability  to 
induce  compliance  with  all  aspects  of 


S2.50C)  are  deemed  finol  and  therefore  are  subjeit 
to  irrutu'didte  reporting  to  the  Commission. 

'Sae  Securities  Exchange  Act  Release  No.  137f,2 
(lulye.  1977).  4,:  FR  35411  ()u!v  14.  1977). 

't'NVSE  Rule  72(bl  .states  that  whena  member 
has  an  order  to  buv  and  an  order  to  sell  an 
equivialen!  amount  of  the  same  security,  and  both 
orders  are  for  25.000  shares  or  more  and  are  for  the 
accounts  of  persons  who  are  not  members  or 
member  organizations,  the  member  may  "cross" 
those  orders  at  a  price  at  or  within  the  prevailing 
quotation.  The  member's  bid  or  offer  shall  be 
entillbd  to  priority  at  such  cross  price,  irrespective 
of  prS-exisling  bids  or  offers  at  that  price.  The 
nieinber  shall  follow  the  crossing  procedures  of 
Rule  "6.  and  another  member  may  trade  with  either 
the  bid  or  offer  side  of  the  cross  transaction  only 
to  p.-cvide  a  price  which  is  better  than  the  cross 
price  as  to  all  or  part  of  such  bid  or  offer.  A  member 
who  Is  providing  a  better  price  to  one  side  of  the 
cross  transaction  must  trade  with  all  other  market 
intertst  having  priority  at  that  price  before  trading 
with  any  part  of  the  cross  transaction.  No  member 
m.ay  break  up  the  proposed  cross  transaction,  in 
whole  or  in  part,  at  the  cross  price. 

"  MYSE  Rule  410.^  requires  members  and 
meniber  organizations  to  submit  certain  information 
concerning  transactions  in  an  automated  format  as 
requested  by  the  Exchange.  See  NYSE  Rule  410A 
for  the  list  of  trade  data  elements  required  to  be 
submitted  to  the  NYSE  under  this  Rule. 


the  above-name  Rules.  Additionally,  the 
NYSE  states  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate.  In 
addition,  the  Exchange  states  that  the 
proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
Exchange  and.  in  particular,  with  the 
requirements  of  section  6(b)(l],  (6)  and 
(7).  6(d)(1)  and  19(d). 12  The  proposal  is 
consistent  with  the  section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  provides  an 
efficient  procedure  for  appropriate 
disciplining  of  members  for  a  rule 
violation  that  is  technical  and  objective 
in  nature.  Moreover,  because  the  Plan 
provides  procedural  rights  to  the  person 
fined  and  permits  a  disciplined  person 
to  request  a  full  hearing  on  the  matter. 
the  proposal  provides  a  fair  procedure 
for  the  disciplining  of  members  and 
persons  associated  with  members  which 
is  consistent  with  section  6(b)(7)  and 
6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  the 
requirements  of  Rules  410.\  and  72(b)." 
thus  furthering  the  piu-poses  of  section 
6(b)(1)  of  the  Act.  An  exchange's  ability 
to  effectively  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  may  not 
only  reduce  reporting  burdens  on  an 
SRO  but  also  may  make  its  disciplinary 


«» 15  CS.C  78f(b)(l).  (6)  and  (7).  78fldKl)  and 
78s(d)  (1988). 

>3  As  noted  above,  the  minor  rule  list  would 
include  only  the  section  of  Rule  72{b)  which 
prohibits  instances  of  proprietary  participation  with 
the  cross  transaction.  See  Amendment  No.  2.  supra 
note  5. 
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system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  NYSE  retains 
the  discretion  to  bring  a  full  disciplinary' 
proceeding  for  any  violation  included 
on  the  List,  the  Commission  believes 
that  adding  Rule  410A  and  the 
proprietary  participation  prohibition  in 
Rule  72(b)  to  the  List  will  enhance, 
rather  than  reduce,  the  NYSE's 
enforcement  capabilities  regarding  this 
Exchange  Rule.  Indeed,  the  Commission 
expects  the  NYSE  to  bring  full 
disciplinary  proceedings  for  violations 
of  Rule  4 10 A  or  72fb)  where  the 
\iolation  is  egregious  or  where  there  is 
a  historv'  or  pattern  of  repeat  violations. 

Finally,  the  Commission  believes  that 
the  inclusion  of  Rules  410A  and  72[b) 
on  the  List  will  prove  to  be  an  effective 
alternate  response  to  a  violation  when 
the  initiation  of  a  full  disciplinary 
proceeding  is  unsuitable  because  such  a 
proceeding  may  be  more  costly  and 
time-consuming  in  view  of  the  minor 
nature  of  the  particular  violation. 

The  Commission  finds  good  cau.se  for 
accelerated  approval  of  Amendment  No 
3  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  The  NYSE's 
proposed  rule  change  was  published  in 
the  Federal  Register  for  the  full 
statutory  period  and  no  comments  v.ere 
received.-"  Amendment  No.  3  m.ereh 
amends  the  list  of  minor  rule  violations 
to  indicate  that  the  list  would  include 
only  the  section  of  Rule  72[b)  which 
prohibits  instances  of  proprietarv- 
participation  with  the  cross  transaction. 
The  Commission  finds  that  accelerated 
approval  of  Amendment  No.  3  is 
necessary  in  order  for  the  NYSE  to  be 
able  to  effectuate  its  new  amendments 
to  Rule  476A  in  a  timely  manner  upon 
approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
profKJsed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  m  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
27  and  should  be  submitted  by  April  22, 
1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  and  Rule  19d-l  (c)(2) 
under  the  Act.^^  that  the  proposed  rule 
change  (SR-NYSE-93-27)  is  approved, 
including  Amendment  No.  3  on  an 
accelerated  basis. 

For  the  Cornmission,  hy  the  Division  of 
Market  Regulation,  pursuant  to  delfgati-d 
authorily.i«> 

Margaret  H.  McFarland, 

Deputy  Secretary: 

|FR  Dor.  94-7764  Filed  3-31-94;  8.45  am] 
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Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  a  Change  in  the  Holiday 
Trading  Schedule  tor  Foreign  Currency 
Options  for  Good  Friday  1994 

March  25,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acl"),  15  U.S.C.  78s(b)(l,.  notice  is 
hereby  given  that  on  March  24.  1994. 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
hy  the  Phlx.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  rule  19t)- 
4  of  the  Act,  proposes  to  amend  its 
holiday  schedule  with  respect  to  the 
trading  of  foreign  currency  options 
( 'FCOs")  on  Good  Friday^  April  1,  1994, 
Specifically,  the  Exchange  intends  to 
conduct  a  two-hour  FCO  trading  session 
from  8  a.m.  Eastern  Standard  Time 
(■'EST.")  through  10  a.m.  E.S.T.  on 
Good  Friday.  The  text  of  the  proposed 


'■•  See  Securities  Exchange  Act  Release  No.  33564 
(I  tbruary  1.  1994).  59  FR  5793  (February  8,  1994) 


''■15  U.S.C.  76sfb)!2)  (1988)  and  17  CFR  240.19d- 
1(c)(2)  (1991). 

"  17  CFR  200.30- J(aKl  2)  (1993). 


rule  change  is  available  at  the  Office  of 
the  Secretarv',  the  Phlx,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  te.xt  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statuton,-  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx,  under  its  previously 
adopted  holiday  schedule,  was 
scheduled  to  be  closed  on  Good  Friday. 
After  learning  of  the  decision  of  the  U.S. 
Department  of  Labor  to  release  the  latest 
emplovTnent  figures  on  the  morning  of 
Good  Friday,  April  1, 1994.  however, 
the  Foreign  Currency  Options 
Committee  recommended  to  the 
Exchange's  Board  of  Governors,  and  the 
Board  of  Governors  by  unanimous  poll 
procedures  approved  for  filing  with  the 
Commission,  an  amendment  to  the  Phlx 
holiday  schedule  to  permit  a  special 
trading  session  in  foreign  curroncv 
options  from  8  a.m.  E.S  T.  to  10  a.m. 
E.S.T.  on  Ciood  Friday. 

The  Exchange  represents  that  the 
Board  of  Governors  slated  the  special 
trading  session  m  foreign  currency 
options  to  accommodate  customer 
interest  and  to  meet  competitive 
demand  in  light  of  the  fact  that  the 
Chicago  Mercantile  Exchange  and  the 
Chicago  Board  of  Trade  have  also 
scheduled  special  trading  sessions  on 
that  date.  The  Exchange  believes  that  a 
special  trading  session  in  foreign 
currency  options  will  allow  market 
participants  the  opportunity  to  protect 
their  positions  in  case  of  adverse 
movements  in  the  underlying  currencies 
while  allowing  the  Exchange  to  remain 
competitive  with  other  exchanges  and 
the  interbank  market  which  will  be 
open  for  trading  on  Good  Friday. 

The  Phlx  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and  with  section 
6(b)(5),  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 
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(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  PhLx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Fhlx  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19ib)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). ' 
Specially,  the  Commission  believi.s  that 
because  of  the  release  of  the  latest 
employment  figures  by  the  U.S. 
Department  of  Labor  and  because  the 
futures  exchanges  and  the  interbank 
market  will  be  open,  there  may  be 
investor  interest  in  trading  FCOs  on 
Good  Friday.  This  limited  FCO  trading 
session  will  provide  those  investors 
with  the  opportunity  to  hedge  their 
positions  in  response  to  movements  in 
the  underl\  ing  currencies  on  these  nthrr 
markets. 

Moreover,  the  Commission  notes  that 
the  Exchange  has  issued  a  notice  to  its 
m.embership  advising  them  of  this 
proposed  scliedule  change, ^  and 
following  approval  of  the  proposal  v\i!l 
issue  a  second  notice  to  members. 
thereby  miinimizing  the  possibility  of 
investor  confusion.  The  notice  to 
members  also  describes  the  resulting 
changes  in  settlement  procedures 
caused  by  the  fact  that  The  Options 
Clearing  Corporation  ("OCC")  will  be 
closed  on  Good  Friday.  Speciallv,  all 
FCO  options  transactions  occurring  on 
Good  Friday  will  be  process  by  OCC  on 
an  "as  of  April  1"  basis  along  with  FCO 
transactions  occurring  on  Mondav. 
.April  4.  1994.  For  example,  FCOs 
exercised  on  Good  Friday  will  be 
processed  using  the  Apnl  1  trading 
prices  but  the  actual  processing  of  the 


M5  U.SC.  78r;b)(5)llSa8) 

•SeeCircuiiir  94—46,  frorr.  Mu.-ra>  Ros.-), 
Set  rt"lar>,  PhU.  lo  a!)  members,  member 
orfar.iinlior.s,  fore.g.n  currer.ry  optio.n.s  pariii  ipiirits 
ar.d  pa-li(;ipsn:  orgar.izi-tior,.";.  drfteri  MrtM.,';  2  i. 
I'JW 


exercises  will  not  occur  until  April  4, 
1994.  OCC  represents  that  it  has 
adequate  systems  capacity  to  process 
the  FCO  transactions  executed  during 
the  special  session  in  this  manner.  The 
Commission  also  notes  that  OCC  has 
issued  a  notice  to  all  clearing  members 
notifying  them  of  the  special  FCO 
trading  session  and  the  modified 
processing  procedures. a 

Based  on  the  foregoing,  the 
Commission  finds  that  the  Exchange's 
proposal  to  change  the  FCO  trading 
hours  on  Good  Friday  as  described 
herein  is  consistent  with  section  6(b){fi) 
of  the  Act  in  that  it  will  promote  just 
and  equitable  principles  of  trade  and 
remove  impediments  to  a  free  and  open 
market  by  allowing  customers  to  trade 
FCOs  on  Good  Friday  while  at  the  same 
time  ensuring  the  protection  of  investors 
and  the  public  interest  in  the  trading  of 
these  products. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  provide 
the  Exchange  wiih  sufficient  time  to 
notify  FCO  specialist  units,  member 
finns.  Bnd  customers  of  the  schedule 
change  and  allow  such  persons  and 
e.Ttities  to  consider  their  trading 
strategies  in  light  of  the  am.ended 
holiday  schedule.  Accordinglv,  the 
Commission  believes  it  is  consistent 
with  the  Act  to  approve  the  proposed 
rule  change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Intetested  persons  are  in\ited  to 
submit  written  data,  \  iews  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Excha.nge 
Commission,  450  Fifth  Street  NVV.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
S(;ction.  450  Fifth  Street  NVV., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-17  and  should  be 
submitted  by  April  22, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.''  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-94-17),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 
[FR  Doc.  94-7762  Filed  3-31-94;  8:45  em) 
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Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
{'"Phlx")  Relating  to  Regulation  2 
(Foods,  Liquids  and  Beverages) 

March  25.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  10,  1994. 
the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "S.E.C.")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
splicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  Phlx 
Regulation  2  (Foods,  Liquids  and 
Beverages)  to  permit  the  ability  of  the 
respective  standing  floor  committees  lo 
relax  prohibitions  contained  in  this 
Regulation  without  filing  a  proposed 
rule  change  pursuant  to  section  19fb)(2) 
of  the  Act.  The  Exchange  proposes  to 
aniend  Regulation  2  as  follows: » 

Regulation  2 — Foods,  Liquids  and 
Bt'verages  Foods,  liquids  and  beverages  are 
prohibited  on  the  trading  floor  a.nd  the  lower 
level  areas  adjacent  to  ihe  trading  floor, 
except  for  the  lunchrooms. 

Any  provision  of  this  rule  may  be  waived 
for  a  specific  period  of  time  by  the 
chairperson  of  the  appropriate  P.oor  st£nding 
committee  or  his  designee. 


*  See  Memorandum  »hft><4  from  Ed  Atiiiiulfi,  Vice 
['resident.  Members.hip'Operal.or.s  .Services.  OCC. 
ti>  a:;  C^).!i!.-..ng  Mt  rnbers,  d.;ted  M-irch  23.  rt94 


•  15  tl.S.C.  78s;b)(2)  (19881. 
'  17  OR  200.3O-3;a)(12)  (1993). 
'  Wii.h  respect  lo  the  following  amendment, 
dal)i..i:r.g  iiidicj'es  new  raalerlol. 
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Isl  Occurrence  ..     Official  Warning. 

2nd  Occurrence  .     SIOO.OO 

3rd  Occurrence  .     S200.00 

4th  and  There-  Sanction  is  discretion  an,' 
after.  with  the  Business  Con- 

duct Committee  ses- 
sion. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te.xt 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator}'  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Regulation  2  (Food,  Liquids  and 
Beverages)  is  a  regulation  of  order  and 
decorum  adopted  pursuant  to  Phlx  Rule 
60.2  Rule  60  (Assessments  for  Breach  of 
Regulations)  permits  Exchange  officials 
and  Floor  Officials  to  assess  fines  not 
exceeding  $1,000  for  violations  of 
regulations  pertaining  to  the 
administration  of,  and  order,  decorum, 
health,  safety  and  welfare  on  the 
Exchange,  or  to  refer  such  violations  to 
the  Exchange's  Business  Conduct 
Committee  where  higher  fines  or  other 
sanctions  may  be  imposed,  in 
accordance  with  Phlx  Rule  960.  Rule  60 
also  enumerates  the  procedural  aspects 
of  order  and  decorum  fines,  including 
the  ability  to  contest  a  fine  and  request 
a  hearing.  The  Exchange  has  adopted 
seven  regulations  of  order  and  decorum 
pursuant  to  Rule  60,  including 
Regulation  2. 

As  originally  adopted,  Regulation  2 
governs  eating  and  drinking  on  the 
floor.  As  conditions  respecting 
Exchange  facifities,  the  number  of 
member  organizations'  personnel 
employed  on  the  trading  floor  and  order 
flow  patterns  continually  change,  the 
Exchange  believes  that  a  procedure  for 
waiving  the  prohibitions  contained  in 
Regulation  2  is  necessary.  Eating  and 
drinking,  under  this  proposal,  would  be 
permitted  on  any  trading  floor,  upon 
determination  by  the  chairperson,  or  his 
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designee,  of  the  appropriate  floor 
standing  committee.  Any  waiver  of  the 
prohibition  must  be  for  a  specified 
period  of  time  and  would  require  prior 
notice  to  the  trading  floor;  reinstituting 
the  prohibition  would  also  require  prior 
notice. 

The  Exchange  believes  that 
incorporating  a  waiver  procedure  into 
Regulation  2  is  more  efficient  than 
continually  amending  Regulation  2, 
which  requires  a  filing  with  the 
Commission  pursuant  to  section  19(b)  of 
the  Act.  Such  a  filing  would  not  raise 
new  issues,  because  it  would  merely  be 
specifying  which  floors,  or  parts  thereof, 
prohibit  eating  or  drinking.  Often,  the 
Exchange's  reasons  for  either  permitting 
or  prohibiting  eating  on  a  particular 
trading  floor  may  be  time-sensitive  such 
that  the  delay  inherent  in  the 
preparation  and  filing  of  a  19(b) 
proposal  may  obviate  the  need  for  the 
change.  The  Exchange  believes  that  the 
proposed  language  is  preferable  to 
permitting  eating  and  drinking  floor- 
wide,  because  eating  and  drinking  mav 
affect  order  and  decorum  on  the  trading 
floor,  and  thus,  trading.  The  Exchange 
also  believes  that  this  proposal  is 
preferable  to  filing  repeated  proposed 
rule  changes,  which  would  be  repetitive 
and  expend  staff  time.  Because  the 
impact  of  the  proposal  is  limited  to  floor 
personnel,  the  Exchange  does  not 
believe  that  notice  other  than  to  the 
trading  floor  would  be  necessary. 

2.  Statutor>'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Phlx  Rule  60,  because  the  regulation  of 
eating  and  drinking  on  the  trading  floor 
is  necessary  to  ensure  health,  safety  and 
decorum.  "The  Exchange  also  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6  of  the  Act  in 
general,  and  in  particular,  with  section 
6fb)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  protect  investors  and  the  public 
interest  by  fostering  an  orderly 
environment  on  the  trading  floor.  In 
addition,  the  proposal  is  consistent  with 
section  6(b)(6)  of  the  Act  because  it 
would  continue  to  provide  that 
members  of  the  Exchange  be 
appropriately  disciplined  for  violations 
of  the  rules  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burcfen  on 
competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  profXDsed  rule  change  should  be 
disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  v\Titten  submissions 
should  file  six  copies  thereof  with  the 
Secretan,',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiinications  relating  fo  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-1 3 
and  should  be  submitted  bv  April  22, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc  94-7766  Filed  3-31-94.  6:45  am] 
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[Rel.  No.  10-20160;  812-8764} 

The  Arch  Fund,  et  al.;  Notice  ot 
Application 

March  25,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Arch  Fund,  Inc.  (the 
"Fund"),  the  Arch  Tax-Exempt  Trust 
(the  "Trust"),  Mississippi  Valley 
Advisors,  Inc.  ("MVA"),  and  the 
Winsbury  Company  Limited  Partnership 
dba  the  Winsbury  Company 
("Winsbur;,"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  sections  2(a)(32),  2(a)(35).  18(f). 
18(g),  18(i),  22(c.),  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  supersede  a  prior 
order  that  permits  the  Fund  and  the 
Trust  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities.  The  requested 
order  would  permit  the  Fund  and  the 
Trust  to  offer  an  unlimited  nuir.ber  of 
classes,  add  a  conversion  feature,  and 
assess  and,  under  certain  circumstances, 
waive  a  contingent  deferred  sales  charge 
("CDSC")  on  redemptions  of  shares. 
FILING  DATE;  The  application  was  filed 
on  January'  6,  1994.  and  amended  on 
March  14,  1994.  Applicants  have  agreed 
to  file  an  additional  amendm.ent.  the 
substance  of  which  is  incorpordted 
herein.  dv;ring  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  'Axiting  to  the  SEC's 
Secretan,'  and  ser\ing  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:.30  p.m.  on 
April  19,  1994.  and  should  be 
accompanied  by  proof  of  serv  ice  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  N\V.,  Washing'ton,  DC  20549. 
Applicants,  the  Fund  and  the  Trust, 
P.O.  Box  78069.  St.  Louis.  MO  63178; 
MVA,  One  Mercantile  Center,  Seventh 
and  Washington  Streets,  St.  Louis,  MO 
63101;  and  Winsbur>'.  1900  East  DubHn- 
Cranville  Road.  Columbus,  OH  43229. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Fund  and  the  Trust  are  open- 
end  management  companies.  The  Fund 
and  the  Trust  consist  of  multiple 
investment  portfohos  or  series,  each  of 
which  has  separate  investment 
objectives  and  policies.  MVA  ser\es  as 
invastment  adviser  to  the  Fund  and  the 
Trust,  and  Winsbury  sen.es  as  the 
distributor  and  principal  underwriter. 

2.  Applicants  request  an  amendment 
to  a  prior  order  that  permits  the  Fund 
and  the  Trust  to  issue  and  sell  separate 
classes  of  securities  representing 
interests  in  their  portfolios  that  declared 
dividends  daily. i  The  requested  order 
would  supersede  the  prior  order  and 
periTiit  the  Fund  and  the  Trust  and  each 
of  their  series  to  offer  an  unlimited 
namber  of  classes  of  shares  in  existing 
and  future  portfolios  and  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  request  that  any  relief 
granted  also  apply  to  other  in\  ostment 
companies  for  which  NfVA  may  act  in 
the  future  as  investm.ent  ad\iser 
(collectively,  with  the  Fund  and  the 
Tri:$t,  the  "Companies") 

A.  The  Multiple  Class  Distribution 

1.  L'ndcr  the  current  distribution 
crrargements,  portfolios  of  the  Fund 
and  Trust  are  authorized  to  issue  two  to 
t-hrne  classes  of  shares  representing 
interests  in  the  sam,e  portfolio  of 
securities.  Classes  miay  be  offered  to 
certain  qualified  institutional  customers 
at  net  asset  valuo  or  through  financial 
intermediaries  to  individual  and 
institutional  customers.  Under  the  prior 
order,  classes  of  shares  could  be  offered 
in  connection  with  (a)  a  plan  under  rule 
12b-l  under  the  Act,  (b)  a  non-rule  12b- 
1  shareholder  sen,ices  plan,  and  (c)  no 
plao  at  all. 

2.  Applicants  propose  that  each 
Company  be  permitted  to  offer  an 
unlimited  number  of  classes  of  shares, 
including  the  classes  currently  offered. 
Classes  of  shares  may  be  offered  in 
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connection  with  a  plan  or  plans  adopted 
pursuant  to  rule  12b-l  under  the  Act 
(the  "Distribution  Plan")  and/or  in 
connection  with  a  non-rule  I2l>-1 
administrative  plan  (the 
"Administrative  Services  Plan,' 
collectively  the  Distribution  Plan  and 
the  Adm.inistrative  Services  Plan  are  the 
"Plans").  Ser\ices  under  the  Plans  may 
be  provided  by  a  Company's  distributor 
and/or  administrator,  or  by 
organizations  that  have  entered  into 
agreements  (collectively,  "Plan 
Agreements")  with  the  Company,  its 
distributor,  or  its  administrator 
concerning  the  provision  of  services  to 
the  organization's  clients  who  may  be 
the  record  or  beneficial  owners  of  shares 
of  a  particular  class.  The  Companies 
also  may  offer  classes  of  shares  that 
w  ould  be  subject  to  front-end  sales 
loads  andyor  CDSCs.  The  sum  of  any 
front-end  load,  asset  based  sales  charge, 
and  CDSC  will  not  exceed  the  maximum 
sales  charge  provided  for  in  article  III. 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers  ("NASD"). 

3.  Expenses  of  a  Company  that  could 
not  be  attributed  directly  to  any  one 
portfolio  would  be  allocated  to  each 
portfolio  based  on  the  relative  net  assets 
of  the  portfolio  or  as  otherwise 
determined  under  the  supervision  of  its 
directors  ("Company  Expenses"). 
Expenses  attributable  to  a  portfolio  but 
not  to  a  particular  class  would  be 
allocated  on  the  basis  of  the  relative  net 
asset  value  of  the  respective  classes  in 
the  portfolio  ("Portfolio  Expenses"). 
Each  cia?s  will  bear  certain  expenses 
attributable  specifically  to  such  class,  as 
set  forth  in  condition  1  ("Class 
Expenses").  The  net  asset  value  of  all 
shares  of  a  portfoho  would  be  computed 
en  the  same  days  and  at  the  same  times. 

4.  MVA.,  Winsbury.  or  other  service 
contractor  may  choose  to  reimburse  or 
w^aive  Class  Expenses  on  certain  classes 
on  a  voluntary,  temporary  basis.  The 
amount  of  Class  Expenses  waived  or 
reimbursed  may  vary  from  class  to  class. 
Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  are 
expected  to  vary  from  one  class  to 
another.  Applicants  believe  that  it  is 
acceptable  and  consistent  with 
shareholder  e.xpectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
portfolio. 

5.  In  addition.  MVA.  Winsbury,  or 
other  service  contractor  may  waive  or 
reimburse  Company  Expenses  and/or 
Portfolio  Expenses  (with  or  without  a 
waiver  or  reimbursement  of  Class 
Expenses)  but  only  if  the  same 
proportionate  amount  of  Company 
Expenses  and/or  PortfoHo  Expenses  are 
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waived  or  reimbursed  for  each  class. 
Thus,  any  Company  Expenses  and/or 
Portfolio  Expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  a  portfolio  according  to  the 
relative  net  assets  of  the  classes. 
Company  Expenses  and  Portfolio 
Expenses  apply  equally  to  all  classes  of 
a  given  portfolio.  Accordingly,  it  may 
not  be  appropriate  to  waive  or 
reimburse  Company  Expenses  or 
Portfolio  Expenses  at  different  levels  for 
different  classes  of  the  same  portfolio. 

6.  Applicants  propose  that  share 
•xchange  privile?ges  may  be  available  to 
hareholders  to  permit  (a)  the  exchange 
jf  shares  of  one  portfolio  for  shares 
having  similar  characteristics  of  another 
portfolio,  (b)  the  exchange  of  shares  of 
an  equity  portfolio  or  a  fi.xed  income 
portfolio  for  shares  of  a  money  market 
portfolio  (or  vice  versa),  and/or  (c)  the 
exchange  of  shares  of  one  class  of  a 
portfolio  for  shares  of  another  class  of 
the  same  portfolio.  Any  exchange  of 
shares  will  comply  with  rule  lla-3 
under  the  Act. 

7.  Shares  of  some  classes  of  shares 
subject  to  a  CDSC  ("Convertible  CDSC 
Shares")  could  automatically  convert 
into  shares  of  non-CDSC  shares  (Non- 
CDSC  Shares")  after  a  prescribed  period 
following  the  purchase  of  Convertible 
CDSC  Shares.  Shares  acquired  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  with  respect  to 
Convertible  CDSC  Shares  will  also  be 
Convertible  CDSC  Shares.  These  shares 
will  convert  to  Non-CDSC  Shares  on  the 
earlier  of  a  prescribed  period  following 
the  date  of  such  rein\estment  or  the 
conversion  date  of  the  most  recent!  v 
purchased  Convertible  CDSC  Shares 
which  were  not  acquired  through  the 
reinvestment  of  dividends  or  other 
distributions. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  permit  the  Companies  to 
impose  a  CDSC  on  redemptions  of 
shares  of  the  Companies,  and  to  waive 
the  CDSC  under  certain  circumstances. 
No  CDSC  will  be  imposed  on  an  amount 
that  represents  an  increase  in  the 
shareholder's  account  resulting  from 
capital  appreciation,  on  shares  acquired 
through  the  reinvestment  of  income 
dividends  or  capital  gain  distributions, 
or  on  those  shares  purchased  more  than 
a  specified  period  prior  to  redemption. 
In  determining  whether  a  CDSC  would 
be  payable,  it  would  be  assumed  that 
shares,  or  amounts  representing  shares, 
that  are  not  subject  to  a  CDSC  would  be 
redeemed  first  and  other  shares  or 
amounts  would  be  redeemed  in  the 
order  purchased.  No  CDSC  will  be 


imposed  on  shares  purchased  before  the 
effective  date  of  the  requested  order. 
2.  Applicants  request  the  ability  to 
waive  the  CDSC  on  redemptions;  (a)  In 
connection  with  distributions  to 
participants  of  an  employee  pension, 
profit-sharing,  or  other  trust  or  qualified 
retirement  plan  or  Keogh  plan, 
individual  retirement  account,  or 
custodial  account  maintained  pursuant 
to  section  403(b)(7)  of  the  Internal 
Revenue  Code  (the  "Code");  (b)  in 
connection  with  distributions  to 
participimts  in  qualified  retirement  or 
Keogh  plans,  individual  retirement 
accounts,  or  custodial  accounts 
maintained  pursuant  to  section 
403(b)(7)  of  the  Code  due  to  death, 
disability,  or  the  attainment  of  a 
specified  age;  (c)  in  connection  with  a 
portfolio's  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  nf  shares  held  in  the 
account  is  less  than  a  minimum  account 
size:  (d)  redemptions  in  connection  with 
the  combination  of  the  portfolios  with 
any  other  investment  company 
registered  under  the  Act  by  merger, 
acquisition  of  assets,  or  by  any  other 
transaction;  (e)  in  connection  with  the 
death  or  disability  of  the  shareholder;  (f) 
of  shares  that  qualify  for  rights  of 
accumulation,  privileges  under  a  letter 
of  intent,  or  quantity  discount;  (g) 
resulting  from  a  tax-free  return  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code;  (h)  made  in 
connection  with  a  systematic 
withdrawal  plan;  (i)  of  shres  held  by 
current  and/or  former  board  members, 
officers,  and  employees  (and  their 
families)  of  applicants  and  currcMit  and.' 
or  former  registered  representatives  or 
employees  (and  their  families)  of  banks 
or  broker/dealers  that  have  entered  into 
selling  agreements  with  applicants;  (j) 
by  a  state,  county,  or  city  or  any 
instrumentality  thereof,  and/or  bv  trust 
companies  and  bank  trust  departments: 
(k)  effected  by  advisory  accounts 
managed  by  MVA  or  other  firms 
registered  (or  exempt  from  registration) 
under  the  Investment  Advisers  Act  of 
1940;  (1)  pursuant  to  a  qualified 
domestic  relations  order,  as  defined  in 
section  414(p)  of  the  Code:  or  (m)  of 
shares  purchased  with  dividends  or 
distributions  earned  in  other  portfolios. 
If  a  portfolio  waives  or  reduces  a  CDSC, 
such  action  will  be  applied  uniformly  to 
all  offerees  in  the  specified  class. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(fl(l ).  18(g).  and  18(i)  of  the 
Act  to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities.  Applicants 


believe  that  by  implementing  the 
multiple  class  distribution  system,  the 
Companies  would  be  able  to  facilitate 
the  distribution  of  their  shares  and 
provide  a  broad  array  of  ser\ices 
without  assuming  excessive  accounting 
and  bookkeeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  in  the 
manner  described  above  is  equitable 
and  would  not  discriminate  against  anv 
group  of  shareholders. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  their  request  to  permit  the 
CDSC  arrangement  would  permit 
shareholders  the  option  of  having  more 
investment  dollars  working  for  them 
from  the  time  of  their  share  purcha.ses 
than  if  they  chose  a  class  with  a  front- 
end  sales  load. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  representing 
interests  in  the  same  portfolio  of  a 
Company  will  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  the  same  portfolio  will  relate 
solely  to: 

(a)  The  impact  of:  (i)  Expenses 
assessed  to  a  class  pursuant  to  a  Plan, 
(ii)  other  Class  Expenses  which  would 
be  limited  to:  [:\]  Transfer  agency  fi-es 
identified  by  the  transfer  agent  as  being 
attr:l)utabie  to  a  specific  class  of  shares, 
(B)  fees  and  expenses  of  a  Company's 
administrator  that  are  identified  and 
approved  b)  the  Company's  board  as 
being  attributable  to  a  specific  class  of 
shares,  (C)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shan^holder  reports,  prospectuses,  and 
proxies  to  current  shareholder  of  a  cla'-s, 
(D)  blue  sky  registration  fees  incurred  by 
a  class  of  shares,  (E)  SEC  registration 
fees  incurred  by  a  class  of  shares,  (F)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  class,  (G) 
litigation  or  other  legal  expenses  or 
audit  or  other  accounting  expenses 
relating  solely  to  one  class  of  shares  and 
(H)  directors'  fees  incurred  as  a  result  of 
issues  relating  to  one  class  of  shares; 
and  (iii)  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  and 


15478 


Federal  Register  /  Vol.  59,  No.  63  /  F'riday,  April  1,  1994  /  NoticRS 


which  are  approved  by  the  SEC 
pursu;int  to  an  ainended  ord<>r; 

(b)  The  fact  that  the  ciasses  will  vote 
sc^pHrately  with  respect  to  a  portfoUo's 
Plans  and  any  other  matter  subrr.i'ted  lo 
shareholders  reiatint  to  Cl^^s  E:<pen?;f^s. 
except  as  provided  in  condition  17 
belovv, 

(r)  The  difft'renl  exchimge  i^rivilegt-s 
of  the  classes  of  shares; 

(d)  Cf.rtain  conversion  features  off^'^^d 
by  some  of  the  classes;  and/or 

(e)  Thii  designation  of  each  class  ol 
shares  of  a  portfolio. 

2.  The  board  of  directors  of  a 
Company,  .including  a  majority  of  the 
independent  directors,  will  appro\  e  the 
offering  of  diffen-'nt  clas.sos  of  sharos 
under  the  amended  multi-class 
distribution  system.  The  mi-nutes  of  th- 
meetings  of  the  directors  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessar\-  to 
implement  a  multi-class  system  will 
reflect  in  detail  the  reasons  for  the 
directors'  detennination  that  the 
proposed  multi-class  system  is  in  the 
best  interests  of  both  the  Comp<»ny 
involv(;d  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expen.ses  thai  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  mil  be  re\  iewed  and 
approved  by  a  vote  of  the  board  of 
directors  of  a  Company,  including  a 
niajority  of  the  directors  who  are  not 
interested  persons  of  the  Companv   Anv 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  CompanN-  to  meet 
Class  Expenses  shill  provid*j  to  the 
board  of  directors,  and  the  dir"<,tors 
shall  review,  at  ler»st  'juartfrl).  a  written 
report  of  the  amc;!nfs  so  px}>»»nd<-d  and 
the  piirposes  for  which  si;r  h 
expenditure's  wer^  mad»i. 

4.  On  an  ongoirg  bosis,  th«»  din-rtors 
of  a  Compf:ny,  p;!rsu.mt  to  their 
fiduciary  re^prn-ihil  ries  ur-dor  the  Ar.t 
and  othenvise,  will  n/')':;tor  r.-.nh 
porlf.ilio  having  a  nrijti-class  sv-';ti':r.  f'.tr 
the  existence  of  ar!y  rajteri.d  t:c»:-nic?s 
among  the  intvrests  of  the  various 
tl.iss.is  of  each  {.c;rtr«l;o.  Tne  d.,ri'L;o.-s, 
including  a  nuijoriry  cf  she  irflcpe; ',i"nt 
direct' !rs,  shaii  tikf  such  acrjo.i  <ts  is 
reast.'n-ibjy  roci'sMrj  '..^  eh.Tjinate  any 
::uch  cxinfliots  that  m.jy  di-veifip.  A 
picinfc.!i;i''T  ii:Vv;s:n;'-f:it  advi^wraa  i 
rf.istrit)iit(-r  v^-li  oe  n-.  nor>.~;b!'-  fur 
r*^po:t;nji;  an\  polfuti.d  Li.-e;-«i;;ting 

I  onf!!.  Is  to  thac'l.-i-ctiTTi.  ffa  confli.;! 
ari'ivs,  a  portfolio's  inv^^strnent  .ndvisv^r 
.•;nd''nr  dislrihttar  ct  theV  o-au  cn-T  vvi;J 
rt;.Ti»'dy  surh  ci  nflict  up  In  ..;:d 
including  e.si.ittlish'ng  a  nu-'.v  .••.•f;':>t« ;»  d 
manageiVKn:!  i::vf  stment  cnn;ji.i;;v 

5.  Any  Adniinistradvt^  Fbn  will  b<^ 
adopted  a;:d  operated  i;i  .^c:  'ird.i.ice 


with  the  procedures  set  forth  in  rule 
I2b>--1  R))  through  (f)  as  if  the 
expenditu.-es  made  thereunder  were 
s.j.'j,act  to  rule  12b-l,  except  that 
sh,fr3hn)d(\-s  n^^il  net  enjoy  the  voting 
rights  sptcini-d  in  rule  12b— 1. 

6.  The  directOiS  of  a  Comp;ir.y  will 
receijLc  qiMrVriy  and  annual  statements 
concerning  distribution  and  shareholder 
scracing  exrx-;ndit'«:res  und-^r  each  Plan 
complying  with  prir.jgriph  (b)(3Hn)  of 
ruU:  12i>-!.  as  i:  may  be  amrnded  from 
t:j;,eto  time.  In  the  .stat."'ments,  only 
I'xpetiditures  properly  attributable  to  tn>- 
salo  cr  Sr>nic!ng  of  a  particular  cl.iss  of 
shargs  wil!  be  u.sed  to  justify  anv 
distribution  or  serv'icing  expenaitore 
ch.irged  to  that  class.  Expenditures  no* 
rel.a^d  to  the  sale  or  servicing  of  a 
partitul^ir  tlms  will  not  be  presented  !•» 
the  diri^ciors  to  justify  any  '  »e 
attributable  to  that  class  The 
staternents.  includ:ng  the  allocations 
upon  which  they  a.-e  basi'il,  will  be 
subjw.t  to  ihf^  re\ie'.v  and  approval  of 
the  irdependent  directors  in  the 
rxercise  of  their  fiduciary  duties. 

7.  Dividends  paid  by  a'p«_)rtfaiia  wjth 
rcsp»>ct  to  each  class  of  its  shares,  to  tht^ 
t:xteaf  any  diw-:dends  are  paid,  will  be 
cakalafed  in  th»»  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  tiie  same  amount,  except  that  Plan 
Payments  relating  to  each  respet:tive 
class  of  shares  and  the  Class  Lxpenses 
relating  to  each  class  of  shares  will  be 
born*  exclusivt-lv  by  that  class. 

a.  The  methodology  and  pro^edur^>s 
fur  (  alruiating  the  net  asset  value  and 
du  itjends  and  di.stributions  of  tha 
various  c.}a.vses  in  any  portfolio  havmg 
a  multi-cl.is.s  distr.bution  system  and 
thf  pjop«'r  aUocaiiun  of  expenses  among 
the  vuri(xis  cijstes  i-c  each  such 
pi  ;tfoho  have  bee.n  r.-viewed  bv  an 
expetl  (the  "E.»pert">  who  has  ren;lered 
a  report  to  the  Com.pany  involved, 
whirh  report  h.js  b»-t  n  prov  ided  to  ihe 
staff  tf  tne  .SrC  that  such  methidolog-y 
and  prs'Cedures  iL>f  adequile  to  e.Tiiur^- 
ih.i!  such  calculations  and  allocations 
wiI!  te  made  in  an  .-'pprupriate  iv.ann*-: 
f  >,i  ,01  ongoing  basis,  the  EKpcrt.  or  en 
ap;.rtip-iafe  Substitu'e  ETxpcrt,  w-U 
rn..';it.or  Uie  u;;ir.n»^r  in  whi^h  the 
(.dctj  !j!>q;-!S  .Lnd  alloc..5'.j.jns  are  being 
niadi  and.  b.'.sed  upon  such  review,  will 
lend'  't  at  !".asi  c.iau;il!y  a  report  to  ti^e 
CniT.  r.iny  involved  thai  the  c;dci;iatiuns 
aiiJ  I  ilocation'5  ate  beMi^^  rr.ide  ' 
prop  !rly.  Tho  :-epcrts  of  lli';  Expert  sh  ill 
be  fi   'd  as  part  oi  trie  periodic  reports 
tiled  with  the  f-.l'C  pursuant  to  svctirn.s 
.30(:i)  and  3r.(h:.{l)of  the  Act  The  v,,orit 
p.'iptvs  of  the  Fx,ii:rt  with  rehp.n.t  im 
su;  hL-epo'-.s.  iollowicg  req;i<-s;  by  tb.j 
C  on:tnny  in.  .dved  (which  the  Compci::y 
ag;;-i^  to  provid'*),  wil!  be  av.iilable  for 
ip.-.p«jc  tinn  by  ttu-  .Sr.C  s(,.ff  !;pc>n  the 


written  request  to  the  Company  for  such 
work  papers  by  a  senior  mie.Tiber  of  the 
Division  ot  Investment  Management  or 
a  rrgio.nal  office  of  the  SEC.  Authorized 
staff  n  embers  would  be  lim.ted  to  the 
Dirt-ctipr.  an  A.sseciate  Director,  the 
Chiuf  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  LMrector,  and  any 
R;*g!rir;.d  Administrators  or  Assoririt.' 
and  A'-sistant  Adniinistrritors.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  pli-ceri  in 
operancn"  and  t.ne  ongoing  r.-ports  wiJl 
hf  "reports  on  policies  a;id  p.-iK;edur.': 
pi.il  ed  111  operation  and  tK<;t5  ol 
operating  effretiveness"  as  defined  and 
d.'sf  rib<-d  in  SAS  No.  70  of  the  AICPA, 
as  it  may  bo  amended  from  time  to  ti.me, 
or  in  s;:riilar  auditing  standards  as  may 
bf^  r.dnnted  by  the  AiCFA  from  timo  fn 
t!n,-e 

0.  Apphcants  have  adequnte  fac  ilities 
!ii  place  f<j  ensure  impiumenlaticn  of  the 
methodology  aiid  procedun^s  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  propi-r 
all.'-'c  ation  of  expenses  among  the 
varin:js  rkisses  of  shares  and  this 
rtpr<>sentation  will  b''  concurred  with 
bv  the  Expert  in  the  initial  report 
refarred  to  in  condition  (8)  abo%'p  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  en 
ong'iing  basis  at  least  annually  in  the 
ongoing  n-ports  referred  to  in  condition 
(a)  above  Applicants  will  fake 
unnindiate  rorre(;tive  measurt^  if  this 
represf'nta'km  is  not  concurred  with  by 
the  E>p*>rr  or  appropriate  suh^titutfl 
Expf'.n. 

10  Thi'  prospectus  of  each  portfoKo 
hr,\  itig  a  rnuhi-cla..;s  sv'stem  will  rontiin 
a  st:!tf'mf»r.t  to  the  effect  tliat  a 
s  df  sp.iTson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  in  a  portfolio 
m.iy  n-ceive  different  comjiensalion 
with  n.-.pect  to  one  particuh-  rl.iss  of 
sb.iri's  ovfr  a!';other  in  the  sarne 
p<'rt  folio. 

11.  Tho  distributor  for  a  Coirip;;ay 
h;. .  ;rg  a  multi-class  system  will  adopt 
c>i;T!pFi.:n  -e  st.mdard.-;  for  nny  portfolio 
wh.ch  has  a  mull!  class  system,  which 
-t.ji:.].inis  vil!  relate  t:;;  when  e  irh  ctass 
of.  h.;n?s  may  app-opnttely  be  &old  In 
p  :r:;-;:!d>:r  investcrs.  Applicant.s  will 
n  q'ui;t.»  all  pv  —ions  st:lling  sh<in's  of  a 
po.tfolio  having  a  muhi-cia.is  system  to 
aj:,-c.'  iiTcoiif.i.'-m  lo  such  j.pplicibl.i 
st..:Kl,irds. 

^'^.  The  courlidons  pu;s;iaiU  t  j  whuii 
the  cxmiplivc  order  is  granted  an<J  tho 
du'i.'s  and  r'sponsibililies  of  the 
di.ccio!^  with  respect  to  thcmulti-cbs:; 
sy.ste.m  wiil  bo  set  forth  in  guidelines 
wli!;:h  Will' be  himished  to  the  directrrs 
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of  a  Company  having  a  multi-class 
system. 

13.  Kach  portfolio  having  a  multi-class 
system  uill  disclose  the  respective 
cxpe/isos,  performance  data, 
distribution  arrangements,  services, 
fees,  front-end  sales  loads,  CDSCs. 
conversion  features,  and  exchanjje 
privileges  applicable  to  each  class  of 
sharf-s  in  a  portfolio  in  every  prospectus 
rel.Ttii-t;  to  such  portfolio,  regardless  of 
wheitier  ail  classes  of  shares  are  offered 
throut^h  each  prospcictus.  Each  such 
ponfoiin  vv:!l  disclose  th.e  respective 
expt uses  c-vA  performance  data 
applicable  tu  all  classes  of  shares  in  a 
portf'  liio  in  ever}'  shareiiolder  report 
relating  to  such  portfolio.  The 
shareholder  reports  will  conUiin,  in  the 
statement  of  assets  and  liabilitii-s  and 
statrm'-rit  of  operations,  information 
related  (o  the  portfolio  as  a  whole 
generally  ar.d  not  on  a  per  class  basis 
Each  piortfoiio"s  per  share  data. 

hn\ve\  er.  will  be  prepared  en  a  per  class 
h.::sis  vvidi  respect  to  all  classes  of  shares 
of  such  portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  a'id/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  fur 
publication  in  any  newspaper  or  similar 
listing  of  any  portfolio's  net  asset  value 
and  public  offering  price  will  present 
each  rlass  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order,  amending 
the  prior  order,  requested  by  the 
tipplication  will  not  imply  SEC 
appro\  al,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  portfolios  may  make  pursuant  to  a 
Plan  in  n-liance  on  the  exemptive  order. 

13.  If  a  CDSC  arrangement  is 
implemented  with  respect  to  shares  of  a 
portfolio,  applicants  agree  to  comply 
\Vith  the  provisions  of  proposed  rule  6c- 
10  under  the  Act,  Investment  Company 
Act  Release  No.  16619  (Nov.  2.  1988],  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted  or  amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  temis  are 
defined  in  article  III,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 


17.  If  a  Company  implements  any 
amendment  to  its  Distribution  Plan(s) 
(or,  if  presented  to  shareholders,  adopts 
or  implements  any  amendment  to  an 
Administrative  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  Non-CD.SC 
Shares  imder  the  Plan,  existing 
Convertible  CDSC  Shares  will  stop 
converting  into  the  Non-CDSC  Shares 
u.'iiess  the  Convertible  CDSC  Shares, 
\cting  separately  as  a  class,  appro\ e  the 
proposal.  The  directors  shall  take  such 
action  as  is  necessarv'  to  ensure  that 
existing  Con\  ertible  CDSC  Shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Non-CDSC  Shares"), 
identical  in  all  material  respects  to  the 
Non-CD.SC  Shares  as  thf^y  existed  prior 
to  iniplementation  of  the  proposed,  no 
later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Non-CDSC  Shares.  If  dcfuied 
ad\  isabU'  by  the  directors  to  implement 
the  foregoing,  such  action  may  inclui'e 
the  exchange  of  all  existing  Convertible 
CDSC  Shares  for  a  new  class  (".New 
Convertible  CDSC  Shares"),  identical  to 
the  existing  Convertible  CDSC  Shaics  in 
all  materiel  respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exem.ptive  reliof.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordant  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  adviser  and  tl:e  distributor 
Convertible  CDSC  Shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Non-CDSC  Shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Non-CDSC  Share  plan  and  the 
relationship  of  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-7768  Filed  3-31-94;  8:45  am] 
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[Investment  Company  Act  Rel.  No.  20163; 
812-€760] 

The  Brinson  Funds,  et  al.;  Notice  of 
Application 

March  23.  1994 

AGENCY:  Securities  and  E.xchang^' 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  ".Act"). 

APPLICANTS:  The  Brinson  Funds 
(including  ail  existing  and  future  series 
theieof).  or.  behalf  of  itvlf  and  future 
registered  investment  companif's 
(including  s'>ri''>s  thereof)  for  which 
Brinson  Partners,  Inc  ,  ct  any  pe'^son 
controiliTig.  controlk'd  by,  or  under 
common  control  w.th  Rrinsun  Parln'"-s. 
Inc.,  serves  as  investment  adviser  (the 
"funds"):  end  Brinson  Partners.  Inc 
(th'->  ".\dvise' ■). 

RELEVANT  ACT  -SECTION:  Exemption 
requested  u.ider  section  17(d)  and  rule 
17d-l 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  coiaiitinnal  order  permitting 
thiMii  to  participate  in  a  joint  account 
(ihe  "Jjint  Account")  to  pool  cash 
balani  es  and  reserves  for  the  purpose  of 
investing  in: 

(a)  Repurchase  agreem<  nts,  with 
maturities  not  to  exceed  60  days. 
"col!ater:i!!.:ed  fully."  as  that  term  is 
defineci  in  rule  2a-7  under  the  Act; 

(b)  IJ..S.  Government  securities  with 
remaining  maturities  not  to  exceed  91 
(lavs  ("Government  Securities");  and 

(c)  Other  sliirt  term  money  Market 
instruments  tr.at  constitute  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7  with  remaining  maturities  not  to 
exceed  90  ti,.\s  ("Short-Term  Money 
M.irket  !n.-.:runents")  (collectively 
"Short-Term  Investments"). 

FILING  DATE:  The  application  was  filed 
on  January  10.  1994  and  amended  on 
.March  17.  1994.  Counsel,  on  behalf  of 
applicants,  h -s  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applic:ants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be  i 

received  by  the  SEC  by  5:30  p.m.  on  ! 

April  19,  1994.  and  should  be  | 

accompanied  by  proof  of  sen-ice  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requests  shou>d  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  mav  request  such  nufiricarion 
by  writing  to  the  .SEC's  Secp'larv. 
ADDRESSES:  .St'cmt.iry,  SEC,  430  Fifth 
Street.  N\V..  Washington.  DC  2C543. 
Applicants,  2Ca  Sr.i;th  LcS^.lle  .Street. 
Chicago,  Ulim-i  f.0fi04 
rOR  FURTHER  r^FCRMATICN  CONTACT: 
James  E.  Anderson.  S?.iff  .^'tonjev,  at 
(202)  272-7027.  or  C.  Civid  ^!ff^salan. 
Bnmrh  Chief,  at  (202)'272-3G:8 
(Division  of  i.'-vest;r.ent  M,)nagt;ii!ent. 
OiTice  of  liivf.stmer.t  Coiiip.iny 
Regulation). 

SUPPLEMENTARY  INFORMATtON:  Thn 
following  is  a  sumni.i"*  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Brr.Tt  h. 

Applicants'  Representatiuns 

1.  The  Brlnson  Funds  is  an  open-end, 
management  investment  company  The 
Brinson  Funds  currently  is  author^z-^d 
to  issue  shares  in  eight  series.  Eat  h 
series  has  entered  into  an  investinc.Tt    ' 
advisory  agreement  wilh  the  Advise-. 

2.  Each  of  the  Funds  may  be  =3xpt?cted 
to  have  cash  balances  in  its  custodian 
bank  which,  in  the  normal  course,  will 
bo  uninvested  or  invested  in  Short-Term 
Investments  to  provide  liquiditv  and 
earn  additional  income  for  each  Fund. 
At  the  present  time,  each  Fund  must 
separately  pursue,  secure,  and 
implement  investments  in  Short-Term 
Investments.  This  has  resulted  In  certain 
inefficiencies,  and  may  iimit  the  return 
which  some  or  a!l  of  the  Funds  achieve. 
Each  Fund  seeits  an  exeiTiptivt-  orJ-^r  to 
purchase  Sh.^rt- Term  Invesfuie^.ts 
through  thf>  loin!  Account,  ronsis-ai'st 
with  ench  Fu.nei's  invest.'iie.it  ob)t''r,ti\  <is 
and  policies. 

3.  The  Joint  .A;;.-oiint  w:ll  h" 
registered  in  a  nomi::!^'e  n.Lr:ie  of  L*ie 
Funds'  ai-:todi.in  (the  "Cuitudi,;,-!"). 
The  spK-  purpose  of  the  no.Tjiiiec  will  be 
to  hold  the  investment  of  the  Joint 
/\ccount  on  behalf  of  the  benr-»ici  d 
ownc'.s  of  ih'-se  invest-ients.  Laii^h  Furd 
thj-t  deposits  cash  into  ih-:-  Jci  ~r  A^  count 
will  be  the  beneficial  o'i*  ner  c>f  tht;  cash 
so  deposited  and  "he  Fund's  pro  rcta 
share  of  any  securities  purch.ised  v.!;h 
the  Fund's  cash 

4.  As  investment  ;idviser  to  i^aCn 
Fund,  the  Adviser  wii;  d;'t'eiirine 
whether  to  invest  the  assets  of  such 
Fund  designated  f^-^'  Short-Tcr-n 
Investments  in  repurchase  agresmenTs, 
Government  Securitib's,  or  Short-Term 
Money  Market  Inslrunjents.  The 
existence  of  the  Joint  Account  will  not 
affect  the  decision  whether  to  invest  in 


repurchase  agreements.  Go\-emraent 
Secuiities,  or  Short-Term  Money  Mark^;t 
In.stnments,  e.xcept  to  the  extent  the 
Joint  Account  has  available  to  it  such 
Sh'^rt'Term  Invcstm<  nts  that  are  not 
othertvi'.e  available  to  a  p.irticular  Fund 
fiiiii.  on  the  hc'S;3  nryi.- !d, 
crH;:lt^v■:•Iti-liness.  .ind  liquidity,  offf-r  a 
com pfcti live  investment. 

5.  r^ot  all  of  the  Funds  vvi!!  participate 
in  i?v(jrv-  investrriont  madr  through  the 
joiru  Accr.i  nf.  When  a  Fund  or  Funds 
inv>'  ts  thrrniuh  the  Joint  Account,  a 
p.TtirSj'ar  Short-Term  Investment  will 
be  pi;r(.ha;;ed  ami  allocated  solelv  to 
tho.iejinvastors.  A  Fund  will  not  be  abln 
to  ad  1  ai>h:io.-i^l  ca.sh  tr-  an  outstanding 
Shu';«TL':m  Invosiinont.  F.a.h-r,  wh":. 
adrii'i'.:  al  c;v-h  is  available  for 
invpslmer'  thro.tgh  the  Joint  .'\ccou.ir  a 
ne\v  Sh.nrt-Term  Investment  will  be 

acq  jir.  d  and  £l)ocat,'d  solely  to  the 
nevvly  investing  Funds. 

6.  Kach  of  the  Funds  has  established 
the,  same  systems  and  stand.ards  for 
acquiiing  Short-Term  Investments,  and 
it  is  arlicipaled  ihat  the  Joint  Account 
will  use  the  same  systems  and  standards 
employed  by  the  individual  Funds. 
ThesB  st.indards  for  repurchase 
agreement  transactions  include 
crediC^vorlhiness  standards  for 
coiir.tfrparties  and  fur  collateral.  The 
pv'pi.rch.iso  agreements  will  be 
"cr,!ii».'ca!;zed  fully."  as  that  term  is 
defined  in  nde  2;i-7  under  the  Act. 

7.  Short-Tsmi  Money  M.irket 
liist  "unents  h*;!d  in  the  nanwi  of  the 
Joint  Accoun*  wi]!  corHiist  of  a  wide 
varu'tv  of  shf.>rt-te.rn  dvbt  instruments, 
including  com.iv^rcial  paper,  bank  debt 
in.strunienSs.  K)an  participations, 
variable  and  floatmg  rate  notes,  master 
donufiid  notes,  and  b.inkcs" 
accepta::c.es  .Mi  Short-T-^nn  Money 

M  irket  hust.-uments  puri-ha.-ied  by  thti 
Joint  Account  must  bo  issued  bv  persons 
on  the  Adi'lstTS  approved  list  of  issuers 
of  suA  ins*:';rnents.  The  list  is 
coi:\L'i.i-d  by  p'lrtfiilio  m^in.igers,  credit 
ann'vsts,  and  oth"r  (-mpioyees  of  thf 
Arlv  ;p!r  based  on  s-)ch  persons' 
asses^'ueut  of  vvhi-lhcr  ihe  i.ssuer 
p.-'s-^AIs  .-nini.-.ini  ciedi;  risk. 

b  Th^'  .n-dtu.ilies  sei-rted  with 
r"-^_L'-c'.  (n  Short-Tirm  Inve  iUr.e::ts 
.•"f'l.t'vt.  :n  th»j  Adviser's  view,  'he 
econciiiic  tra  le-offs  between  higher 
yitldjg^jneraiiy  availabi-:  frv:;m 
i:ivi  sCiienls  vviih  loiipir  maturities,  and 
the  higher  interebt  r-jte  n:-.k  and  liqiiidity 
conct^ns  of  those  longer  maturity 
invf.s^nt  nts.  The  maturities  si^lected 
wi'.h  ^--sptxt  \o  Shcirf-Te-m  Investments 
by  the  Joint  .^.'..ccun*  also  reflect  the 
.str.jctu.'-e  nf  tbo  underlying  markets  in 
those  instruments  For  example,  the 
rnpurchaso  agreement  market  is 
normally  quoted  and  traded  for 


overnight,  one  week,  one  month,  and 
two  month  maturities  and  the 
repiirchase  agreement  market  is 
relatively  inactive  and  illiquid  beyond 
f;0  days.  Wi'.h  respect  to  Govemmen* 
Securitifis,  Treasury  bills  are  auctioned 
weekly  fur  original  maturities  of  91  and 
182  days.  Maturities  beyond  91  days  are 
considf  reti  by  the  .^dviser  .is  possessing 
ir.o.'-'^  interest  rate  risk  than  it  believes  is 
npprupnate  for  the  Fu.nd.s'  cash 
invest.Tie.'>ts.  Sho.-t-T>.^r.rr.  Money  Market 
histrunr. Tits  sre  normally  quoted  and 
offered  for  3C,  &0.  and  90  d.iy  maturities 
and  such  m.^turities  are  consid.ired  the 
mijst  iiqiiid  yr.d  -active  segments  iff  th" 
inark-.'t. 

9.  FJ;r.»-i  t.^de  in  the  Joint  Account  Wi!' 
be  reported  to  the  Custodian  through  a 
trade  authorization  that  will  include  a 
"nidster  tradi.ig  authorization"  and 
und'\-lying  "ticke's"  for  each  Fund  thai 
has  pa,~tif:;pated  in  the  transaction.  The 
master  iradi.ng  authorization  will 
authorize  the  Qistodian  to  settle  the 
tr.insoction  on  a  joint  basis.  The 
iir.deriying  tickets  will  state  each  Fund's 
poition  of  'Jie  investment.  The 
Custodian  will  reconcile  the  Joint 
Account  with  'die  master  trading 
authorizations  and  the  ui'iderKing 
tickets  on  a  daily  basis.  The  JoLit 
Account  also  will  be  reconciled  to  tlie 
Citstodiar;  's  securities  movement  and 
ccn^rol  rei-ords  at  least  monthly.  The 
C'ustiAlian  vriii  reconcile  each  Fund's 
securities  movement  and  control 
records  with  each  Fund's  security 
owne.rship  records  at  least  montlily. 

10.  The  operation  of  the  Joint  Account 
vviil  result  in  fewer  transactions  in 
.Short-Term  Investments  for  the  Fuads, 
thu.',  saving  transaction  fees.  The  Funds 
QiSD  will  b'.nefit  from  rates  of  return  that 
tire  hiirhsr  en  large  Short-Term 
In.-islme.nts  than  on  smaller  ones. 

11.  Any  Short-Term  Investment  with 

a  remaining  maturity  of  more  than  sevi?n 
d.ivs  w';l  hf:  co.-isider«'d  illiquid  and 
siihjtcl  to  the  re.str.ction  that  a  Fiind 
m^fV  not  invest  more  than  15%  of  it.=;  n-.'l 
as.s('ts  in  illiquid  securities,  if  a  Fund 
crnnnt  stll  its  fractional  sh.:.^  of  the 
S"r;>'-t-T';nn  Investment  pursuant  to 
conili!;o.n.  12  below.  Short-Term 
Invej.'.un::ents  held  in  book-entry  fr.rm 
may  be  scid  in  fractional  parts. 
The  refer*-,  a  Fund  may  sell  its  portion 
()i  a  .Sht  It  Tenn  Investment  held 
tiiroiigh  a  Joint  Account  in  book-entry 
fcrm  wilh'iul  adversely  affecting  the 
othf.r  Funds  participating  in  the  Short- 
Term  In-,  estment.  Applicants  believe 
th.'it  the  market  for  these  "fractirmal" 
.Short-Term  Investments  held  in  book- 
entry  form  is  li<]uid  since  these 
securities  are  customarily  sold  in  both 
small  and  large  denominations  as  well 
as  "odd-lots." 
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Applicants'  Legal  Analysis 

1.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  of  a 
registered  investment  company,  acting 
as  principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe  for  the  purpose  of 
limiting  or  preventing  participation  by 
such  company.  Rule  17d-l  was 
promulgated  pursuant  to  section  17(d). 
Under  rule  17d-l,  most  joint 
transactions  are  prohibited  unless 
approved  by  order  of  the  SEC. 

2.  Each  Fund,  by  participating  in  the 
Mroposed  Joint  Account,  and  the 
Advisers,  by  administering  the  Joint 
Account.-could  be  deemed  to  be  "'joint 
participants"  in  a  transaction  within  the 
meaning  of  section  17(d).  and  the  joint 
^ccount  could  be  deemed  to  be  a  "joint 
(interprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l.  Each 
Fund  may  be  deemed  an  "affiliated 
person"  of  each  other  Fund  under  the 
definition  set  forth  in  section  2(a)(3)  ' 

3.  The  proposed  method  of  operating 
llie  Joint  Account  will  not  result  in  any 
conflicts  of  interest  between  any  of  the 
Funds  or  between  a  Fund  and  the 
Adviser.  Although  the  Adviser  will  pain 
some  benefit  through  administrative 
c:onvenience  and  a  possible  reduction  in 
f;lerical  costs,  the  priman,'  beneficiaries 
will  be  the  Funds  because  the  Joint 
Account  will  be  a  more  efficient  way  (if 
administering  investment  transactions. 
Ajiplicants  believe  that  the  operation  of 
the  Joint  Account  will  be  free  of  any 
inherent  bias  favoring  one  Fund  over 
another. 

4.  In  passing  upon  applicatior.s  undtT 
section  17(d)  and  rule  17d-l.  the  SFC 
considers  whether  participation  by  a 
registered  investment  company  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  not  on  a 
basis  less  advantageous  than  that  of 
other  participants.  For  the  reasons 
described  above  and  in  light  of  the 
conditions  set  forth  below,  applicants 
submit  that  the  criteria  for  issuing  an 
order  under  rule  17d-l  are  met. 

Applicants'  Conditions 

1.  Each  Fund  will  transfer  into  the 
Joint  Account  the  cash  it  wishes  to 
invest  through  the  Joint  Account  after 
the  calculation  of  its  dailv  cash 


'  Section  2(a)(3)  defines  the  term  "affilifltod 
person  of  another  person"  to  include,  in  relevani 
p<irt.  (a)  any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under  common 
control  with  such  other  person;  and  (bl  if  such  other 
person  is  an  investment  company,  any  invpstment 
cidv  iser  thereof. 


available  for  investment  and  will 
specifically  indicate  whether  the  cash  is 
to  be  used  to  purchase  repurchase 
agreements.  Government  Securities,  or 
Short-Terra  Money  Market  Instruments. 
The  Joint  Account  will  not  be 
distinguishable  from  any  other  account 
maintained  by  a  Fund  with  its  custodian 
bank  except  that  monies  from  a  Fund 
will  be  deposited  on  a  commingled 
basis.  The  Joint  Account  will  not  have 
any  separate  existence  which  would  be 
indicative  of  a  separate  legal  entity.  The 
sole  function  of  the  Joint  Account  will 
be  to  provide  a  convenient  way  of 
aggregating  individual  transactions 
which  would  otherwise  require 
management  by  each  Fund. 

2.  Cash  co.ntributed  by  a  Fund  to  the 
Joint  Account  will  be  invested  in  one  or 
more  of  the  following,  as  directed  by  the 
Fund: 

(a)  Repurchase  agreements,  with 
maturities  not  to  exceed  60  days, 
"collateralized  fully,"  as  that  term  is 
defined  in  rule  2a-7  under  the  Act; 

(b)  Government  Securities  with 
remaining  maturities  not  to  exceed  91 
davs;  or 

(c)  Other  Short-Term  Money  Market 
Instruments  with  remaining  maturities 
not  to  exceed  90  days. 

3.  Any  investment  made  through  the 
Joint  Account  will  satisfy  the 
investment  criteria  of  all  Funds 
participating  in  that  investment. 

4.  Ail  investments  held  through  the 
Joint  Account  will  be  valued  on  the 
basis  of  amortized  cost  to  the  extent 
permitted  by  applicable  Commission 
release,  rule,  or  order. 

5.  Any  Fund  valuing  its  net  assets  in 
reliance  upon  rule  2a-7  will  use  the 
average  maturity  of  the  instrument(s)  in 
the  Joint  Account  in  which  such  Fund 
has  an  interest  (determined  on  a  dollar 
weighted  basis)  for  the  purpose  of 
computing  the  Fund's  average  portfolio 
maturity  with  respect  to  the  portion  of 
its  assets  held  in  the  Joint  Account  on 
that  day. 

6.  In  order  to  assure  that  there  will  be 
no  opportunity  for  one  Fund  to  use  any 
part  of  a  balance  of  the  Joint  Account 
credited  to  another  Fund,  no  Fund  will 
be  allowed  to  create  a  negative  balance 
in  the  Joint  Account  for  any  reason.  A 
Fund's  decision  to  invest  through  the 
Joint  Account  will  be  solely  at  the 
Fund's  option.  No  Fund  will  be 
obligated  to  invest  through  the  Joint 
Account  or  maintain  any  minimum 
balance  therein.  In  addition,  each  Fund 
will  retain  the  sole  rights  of  ownership 
of  any  of  its  assets  held  through  the 
Joint  Account,  including  interest 
payable  on  such  assets. 

7.  The  Adviser,  the  fund  accountant/ 
pricing  agent,  and  the  Custodian  will 


maintain  records  (in  conformity  with 
section  31  and  the  rules  and  regulations 
thereunder)  documenting,  for  any  given 
day,  each  Fund's  aggregate  investment 
in  the  Joint  Account  and  each  Fund's 
pro  rata  share  of  each  Short-Term 
Investment  made  through  the  Joint 
Account. 

8.  Not  every  Fund  participating  in  the 
Joint  Account  will  necessarily  have  its 
cash  invested  in  ever}'  Short-Term 
Investment  held  in  the  Joint  Account. 
However,  to  the  extent  a  Fund's  cash  is 
applied  to  a  particular  Short-Term 
Investment  made  through  the  Joint 
Account,  the  Fund  will  participate  in. 
and  own  a  proportionate  share  of,  such 
investment,  and  the  income  earned  or 
accrued  thereon,  based  upon  the 
percentage  of  such  investment 
purchased  with  the  monies  contributed 
by  the  Fund. 

9.  The  Adviser  will  administer  the 
investments  of  the  Joint  Account  as  part 
of  its  duties  under  the  existing  or  any 
future  investment  advisory  agreements 
with  each  Fund  and  will  not  collect  any 
additional  fee  for  the  management  of  the 
Joint  Account.  (The  Adviser  will  collect 
fees  in  accordance  with  each  Fund's 
respective  in\  estment  advisory 
agreement.) 

10.  The  boa.'ds  of  trustees/directors  of 
the  Funds  will  adopt  procedures 
pursuant  to  which  the  Joint  Account 
will  operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  the  application  will  be 
met.  The  board  will  make  and  approve 
such  changes  as  it  deem.s  necessary  to 
ensure  that  such  procedures  are 
followed.  In  addition,  the  board  will 
determine,  no  less  frequently  than 
annually,  that  the  Joint  .Account  has 
been  operated  in  accordance  with  such 
pnicedures. 

1 1 .  The  administration  of  the  Joint 
Account  w ill  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  and 
rule  170-1 

12.  Short-Term  Investments  held 
through  the  Joint  .Account  generally  will 
not  be  sold  prior  to  maturity  except: 

(a)  If  the  Adviser  believes  the  security 
no  longer  presents  minimal  credit  risk; 

(b)  In  the  case  of  Short-Term  Money 
Market  Instruments,  if  as  a  result  of  a 
credit  downgrading  or  otherwise,  the 
security  no  longer  satisfies  the 
investment  criteria  of  all  Funds 
participating  in  that  investment;  or 

(c)  In  the  case  of  a  repurchase 
agreement,  if  the  counterparty  defaults. 
A  Fund  may,  however,  sell  its  fractional 
portion  of  a  Short-Term  Investment 
prior  to  the  maturity  of  the  investment 
if  the  cost  of  such  transaction  will  be 
borne  solely  by  the  selling  Fund  and  the 
transaction  would  not  adversely  affect 
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the  other  Funds  participating  in  the 
Short-Term  Investment.  In  no  case 
would  an  early  termination  by  less  than 
all  participating  Funds  be  permitted  if  it 
would  reduce  the  principal  amount  or 
yield  received  by  other  Funds 
participating  in  a  particular  Short-Term 
Investment  or  otherwise  adversely  affect 
the  other  participating  Funds.  Each 
Fund  participating  in  the  Short-Term 
Investment  will  be  deemed  to  have 
consented  to  such  sale  and  partition  of 
the  Short-Terra  Investment. 

13.  With  respect  to  each  Fund,  anv 
Short-Term  Investment  held  through  a 
Joint  Account  with  a  remaining  maturity 
of  more  th.m  seven  days  will  bo 
considered  illiquid  and  subject  to  the 
restriction  that  each  Fund  may  not 
invest  more  than  15%  of  its  net  assets 
in  illiquid  securities,  if  a  Fund  cannot 
sell  its  fractional  share  of  the  Short- 
Term  Investment  pursuant  to  the 
requirements  described  in  the  prenniing 
condition. 

For  the  SEC.  hy  the  Division  of  ln\  e^;n-.t-:-,t 
Manage.Tient,  under  delegated  authorifv 
Margaret  H.  McFarland, 
Df-puty  Secrftary. 

IFR  Doc.  94-7772  Filed  3-31-0^.  8  4. 5  air.\ 
BILLING  CODE  801CM>1-J« 


[Rel.  No.  IC-20164;  811-6946] 

First  Cash  Funds  of  America;  Notice  of 
Application 

K'dr(h  25.  1054 

AGENCY:  Securities  a.Td  Excha:igp 

Commission  ("SEC"). 

ACTION:  Notice  of  applicntion  for 

deregistration  under  the  Investmnit 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Fir.st  Cash  Funds  of  America. 
RELEVANT  ACT  SECTION:  Se;  tion  8iil, 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  companv. 
FILING  DATE:  The  application  was  filed 
on  March  10.  lf)94. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wii!  be 
issued  unles-.  the  SEC  orders  a  heaiing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  sening  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
April  19,  1994  and  should  be 
accompanied  by  proof  of  ser\ice  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  cerlificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


Persons  may  request  notification  of  a 

hearing  by  writing  to  the  SEC's 

Secretarv'. 

ADDRESSES:  Secretary.  SEC,  450  5th 

Street,  N'W.,  Washington,  DC  20549. 

Applicant,  6  St.  James  Street,  Boston, 

Massachusetts  02116. 

FOR  fURTHER  INFORMATION  CONTACT: 

Deepak  T.  Pai.  Staff  Attomev,  at  (202) 

272-3809.  or  Robert  A.  Robertson, 

Branch  Chief,  at  (202)  272-3030 

(Division  of  Investment  Managr-ment. 

Offiop  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  f»^e  at  the  SEC's 

Public  Reference  Branch. 

Applicanf  s  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  registered  under  the  Act 
On  October  11,  1989.  applicant  filed  a 
registration  statement  on  Form  iN-S.A. 
For  Its  Treasury  Portfolio  ("TP"). 
Government  Portfolio  ("GP"),  a:i(i 
Money  Market  Portfolio  ("MMP") 
portfolios,  applicant  registered  its  shares 
on  February  16,  1990.  The  registration 
s1atenie;)t  became  effective  on  June  8. 
1990,  and  the  initial  public  offering 
comaienced  on  June  8,  1990.  For  its 
California  Tax-Free  Portfolio  ("CTP") 
portfolio,  applicant  regi.'^tered  CTPs 
.shans  on  May  21,  1990.  The  registration 
statement  became  effective  on 
September  14,  1990.  and  the  initial 
public,  offering  commenced  on 
September  17. 1999.  Each  of  appin  ants 
portfolios  invested  in  open-end 
management  investment  companies 
(each  an  "Underlying  Trust")  having  the 
.same  in\ estment  objectne  as  thf 
investing  portfolio. 

2  At  a  meeting  ht-ld  on  Octcber  30. 

1992,  applicant's  board  of  d, rectors 
approved  the  .Torganizi.'tion. 
termination  and  deregistr  ttipn  of 
applicant.  !n  this  reorganization. 
applitanfs  por^'olios.  MMP.  GP.  TP, 
and  CrP,  would  oe  acquired  by  Prime 
Fund,  Government  Fund.  Tr^.^sury  Only 
Fund  and  California  Tax  Exempt  Monev 
Market  Fund  ("CTE").  rcspectiveh. 

eat  h  s  portfolio  of  Pari  fie  Horizon 
Funds,  Inc. 

3.  A\  special  meetings  held  on 
February  18,  and  February  25.  1993. 
.-.pplicant's  interesthoidr-.'s  approved  a 
plan  of  reorganization.  Cin  March  1, 

1993.  pursuant  to  the  plan.  P.-ime  Fund. 
(-ovemment  Fund,  Treasury  Only  Fund 
and  CTTE  acquired  the  assets  and 

habi  lities  of  MMP.  GP,  TP.  and  CTP, 
respectively,  in  exchange  for  shares  of 
Prime  Fund,  Government  Fund, 
Treasury  Only  Fund  and  CTE.  v.  ith  the 


same  net  asset  value,  and  these  shares 
were  distributed  to  the  appropriate 
shareholders  of  MMP,  GP.  TP  and  CTP. 
Concurrently,  the  Underlying  Trusts,  in 
which  the  applicant's  portfolios 
invested,  distributed  portions  of  their 
assets  and  liabilities  equal  to  the  value 
of  the  interests  in  them  of  the  respectixe 
portfolios  to  the  corresponding  Pacific 
Horizon  portfolios. 

4.  One-third  of  the  expenses  incurred 
in  connection  with  the  reorganization 
were  paid  by  Pacific  Horizon,  and  the 
balance  was  paid  by  Bank  of  America 
N.T.  &  S.A.,  Pacific  Horizon's 
investment  adviser,  and  Concord 
Holding  Corporation,  Pacific  Horizon's 
administrator. 

5.  Applicant  has  no  debts  or  other 
liabilities  outstanding,  and  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  has  no 
securityholders  at  the  time  of  filing  of 
the  application. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  will  be  terminated 
under  state  law. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoritv. 
Margarel  H.  McFarland, 
Pe-putv  SriTftarx- 

IFR  Doc.  94-7775  F^led  3-3;-9-i,  8;45  br.,) 
BILLING  CODE  80i{M)»-M 

[Rel.  No.  IC-201 65;  81 1-5947] 

First  Funds  of  America;  Notice  of 
Application 

M,irt  h  25.  ^<^l^i. 

AGENCY:  .Securities  and  Exchange 

Commission  ("SEC '). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Ai:t  of  1940  (the  "Act"). 


APPLICANT:  First  Funds  of  America. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  compan\. 
FILING  DATE:  The  application  was  filed 
on  March  10,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretar\-  and  ser\ing  applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  bv  the  SEC  by  5:30  p.m.  on 
April  19.  1994  and  should  be 
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accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5lh 
Street.  N\V..  Washington,  DC  20549. 
Applicant,  6  St.  James  Street.  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
272-3809,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  registered  under  the  Act. 
On  October  11, 1989,  applicant  filed  a 
registration  statement  on  Form  N-8A. 
For  its  Treasury  Money  Fund  ("TMF"). 
Government  Money  Fund  ("GMF"),  and 
Money  Market  Fund  ("MMF") 
portfolios,  applicant  registered  its  shares 
on  February  1, 1990.  The  registration 
statement  became  effective  on  June  6, 
1990,  and  the  initial  public  offering 
commenced  on  June  8,  1990.  For  its 
Eagle  California  Tax-Free  Money  Fund 
("Eagle")  portfoUo,  applicant  registered 
Eagle's  shares  on  May  21, 1990.  The 
registration  statement  became  effective 
on  July  24,  1991,  and  the  initial  public 
offering  commenced  on  July  29,  1991. 
Each  of  applicant's  portfolios  invested 
in  open-end  management  investment 
companies  (each  an  "Underlying 
Trust")  having  the  same  investment 
objective  as  the  investing  portfolio. 

2.  At  a  meeting  held  on  October  30, 

1992,  applicant's  board  of  directors 
approved  the  reorganization, 
termination  and  deregistration  of 
applicant.  In  this  reorganization, 
applicant's  portfolios,  MMF,  GMF, 
TMF,  and  Eagle,  would  be  acquired  by 
Prime  Fund,  Government  Fund, 
Treasury  Only  Fund  and  California  Tax- 
Exempt  Money  Market  Fund  ("CTE"), 
respectively,  each  a  portfolio  of  Pacific 
Horizon  Funds,  Inc. 

3.  At  special  meetings  held  on 
February  18,  and  February  25, 1993, 
applicant's  iaterestholders  approved  a 
plan  of  reorganization.  On  Maikih  1, 

1993.  pmrsuant  to  tJBe  plan.  Prime  Fund, 
GovemmeBt  Fund,  Treasury  Only  Fund 


and  CTE  acquired  the  assets  and 
liabilities  of  MMF,  GMF,  TMF,  and 
Eagle,  respectively,  in  exchange  for 
shares  of  Prime  Fund,  Government 
Fund.  Treasury  Only  Fund  and  CTE. 
with  the  same  net  asset  value,  and  these 
shares  were  distributed  to  the 
appropriate  shareholders  of  MMF.  GMF. 
TMF.  and  Eagle.  Concurrently,  the 
Underlying  Trusts,  in  which  the 
applicant's  portfolios  are  invested, 
distributed  portions  of  their  assets  and 
liabilities  equal  to  the  value  of  the 
interests  in  them  of  the  respective 
portfolios  to  the  corresponding  Pacific 
ilorizon  portfolios. 

4.  One-third  of  the  expenses  incurred 
in  connection  with  the  reorganization 
were  paid  by  Pacific  Horizon,  and  the 
balance  was  paid  by  Bank  of  America 
N.T.  &  S.A.,  Pacific  Horizon's 
investment  adviser,  and  Concord 
Holding  Corporation,  Pacific  Horizon's 
administrator. 

5.  Applicant  has  no  debts  or  other 
liabilities  outstanding,  and  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  has  no 
securityholders  at  the  time  of  filing  of 
the  application. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  will  be  terminated 
under  state  law. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Dpp  u  ty  Secretary: 

IFR  Doc.  94-7770  Filed  3-31-94;  8:45  am] 
BILLING  CODE  8010-01 -M 

[Rel.  No.  IC-20161;  811-5937] 

Government  Money  Trust;  Notice  of 
Application 

March  25, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Government  Money  Trust. 
RELEVANT  ACT  SECTIONS:  Section  8(0. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  10. 1994. 

HEAMN6  OR  NOUFCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  19,  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N\V.,  Washington.  DC  20549. 
Applicant,  6  St.  James  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202)     • 
272-3809,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
follow  ing  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered  open-end 
management  investment  company 
organized  under  the  laws  of  the  State  of 
New  York.  On  October  11.  1989, 
applicant  registered  as  an  investment 
company  under  the  Act.  and  on 
February  16,  1990  applicant  filed  a 
registration  statement  on  Form  N-IA  to 
register  its  shares.  While  in  operation, 
applicant  had  two  interestholders: 
Government  Money  Fund,  a  portfolio  of 
First  Funds  of  America;  and 
Government  Portfolio,  a  portfolio  of 
First  Cash  Funds  of  America.  Apphcant 
did  not  issue  shares  to  the  general 
public. 

2.  At  a  meeting  held  on  October  30. 
1992,  applicant's  board  of  trustees 
approved  the  reorganization, 
termination  and  deregistration  of 
applicant.  In  this  reorganization, 
applicant's  interestholders  would  be 
acquired  by  Government  Fund,  a 
portfolio  of  Pacific  Horizon  Funds,  Inc., 
and  concurrently.  Government  Fund 
would  acquire  all  of  applicant's  assets 
and  liabilities. 

3.  On  February  25,  1993,  at  a  special 
meeting,  ai>plicant's  interestholders 
approved  a  plan  of  reorganization.  On 
March  1, 1993,  pursuant  to  the  plan. 
Government  Fund  acquired  all  of  the 
assets  and  liabilities  of  Government 
Money  Fund  and  Government  Portfolio 
in  exchange  for  shares  of  Government 
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Fund,  and  these  shares  were  distributed, 
with  the  same  net  asset  value,  to  the 
shareholders  of  Government  Mone\' 
Fund  and  Government  Portfolio. 
Applicant  transferred  all  of  its  assets 
and  habilities  to  its  sole  interestholdpr. 
Government  Fund. 

4.  One-third  of  the  expenses  incurred 
in  connection  with  the  reorganization 
were  paid  by  Pacific  Horizon,  and  the 
balance  was  paid  by  Bank  of  America 
N.T.  &  S.A.,  Pacific  Horizon's 
investment  adviser,  and  Concord 
Holding  Corporation,  Pacific  Horizon's 
administrator. 

5.  Applicant  has  no  debts  or  other 
liabilities  outstanding,  and  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  has  no  security 
holders  at  the  time  of  filing  of  the 
apphcation. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  Applicant  will  be  terminated 
under  state  law. 

For  the  Comrr.ission.  by  the  Di\  ision  of 
Invesi.Tient  Management,  pursuant  ;o 
dtlegatvd  authority. 

Margaret  H.  McFarland, 

Deputy  St'cretary. 

jFR  Dor  94-7771  Filed  3-31-94;  8:45  sm) 

BIUir«G  CODE  80ia-01-M 

[Rel.  No.  IC-20169;  812-8658] 

Hartford  Bond/Debt  Securities  Fund, 
inc.,  et  al.;  Application 

March  28,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act  "). 

APPLICANTS:  Hartford  Bond/Debt 
Securities  Fund,  Inc.,  HVA  Money 
Market  Fund,  Inc.,  Hartford  U.S.  ' 
Government  Money  Market  Fund.  Inc., 
Hartford  GNMA/Mortgage  Securities 
Fund,  Inc..  Hartford  Money  Market 
Fund,  Inc.,  and  Hartford  Index  Fund, 
Inc.  (collectively,  the  "Funds")  and 
Hartford  Investment  Company,  Inc.  (the 
".Adviser"). 

RELEVANT  ACT  SECTIONS:  Section  17(d)  of 
the  Act  and  rule  17d-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  deposit  their  uninvested  cash 
balances  into  a  joint  trading  account 
through  which  the  cash  would  be 
invested  in  repurchase  agreements. 
FILING  DATE:  The  application  was  filed 
on  October  29.  1993.  and  amended  on 
January  28.  1994.  Applicants  have 


agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herem,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Infarested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Spcretary  and  serving  applicants  with  a 
ropy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
rec0i\  ed  by  the  SEC  by  5:30  p.m.  on 
.'\pril  22,  1994,  and  should  be 
occorripanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
He.iring  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
r'?quest,  and  the  issues  contested. 
Ff:rsuns  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secr'itary. 

ADDRESSES:  Secretary,  SEC.  450  5Lh 
Street  N\V.,  Washington,  DC  20549. 
.Applicants,  Hartford  Plaza.  P.O.  Box 
2999,  Hartford,  CT  0C104-2999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3026.  or  Robert  A.  Robertson, 
Braiich  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 

Applicants'  Representations 

1.  Edch  of  the  Funds  is  a  registered 
open-end  manag<='.Tjent  investment 
rnmpany  and  is  aiuhorized  to  invert  in 
repurchase  agreements.  Applicants 
r'-rjUest  that  relief  be  extended  to  future 
h;nds  and  future  senices  of  existing 
Fu.nds  for  which  the  .Adviser,  or  any 
entity  under  common  control  or 
controlled  by  the  Adviser,  serves  as 
investment  adviser.  (The  term  "Funds" 
will  include  these  ^Jtuie  funds  and 
serifs.)  The  Adviser  serves  as 
investment  adviser  or  investment 
manager  to  the  Funds  and  is  ultimately 
owned  by  ITr  Corporation. 

2.  .At  the  end  of  each  trading  dav,  each 
Fund  is  expected  to  have  uninvested 
cas9  balances  in  its  account  at  its 
custodial  bank  that  otherwise  would  not 
be  invested  in  portfolio  securities. 
Generally,  such  assets  are.  or  would  be, 
invested  in  short-term  liquid  assets, 
including  repurchase  agreements. 
Presently,  the  Adviser  must  purchase 
such  instruments  separately  on  behalf  of 
each  Fund. 

3.  Applicants  propose  to  deposit  the 
daily  uninvested  cash  balances  of  the 


Funds  into  one  joint  account.  The  daily 
balances  of  the  proposed  joint  account 
would  be  invested  in  one  or  more 
repurchase  agreements.  Under  the 
general  provisions  of  each  Fund's 
agreement  with  the  Adviser,  the  Adviser 
would  share  the  responsibility  for 
investing  monies  in  the  joint  account. 
establishing  accounting  and  control 
procedures,  ensuring  the  equal 
treatment  of  each  Fund,  and  ensuring 
that  the  assets  of  the  Funds  continue  to 
be  held  undsr  proper  bank  custodial 
procedures. 

4.  Each  of  the  Funds  has  estabhshed 
quality  standards  for  issuers  of  the 
repurchase  agreements  and  requires  that 
the  repurchase  agreements  will  be 
"collateralized  fully"  as  that  term  is 
defined  in  rule  2a-7  under  the  Act.  All 
joint  repurchase  agree.mont  transactions 
will  be  effected  in  accordance  with 
Investment  Company  Act  Release  No. 
13005  (Feb.  2,  1983)'and  with  other 
existing  and  future  positions  taken  by 
the  SEC  or  its  staff  by  rule,  release, 
letter,  or  otherwise  relating  to 
repurchase  agreement  transactions. 
Applicanis  acknowledge  that  they  have 
a  continuing  obligation  to  monitor 
published  statements  of  the  SEC  on 
repurchase  agreements,  and  in  the  event 
the  SEC  sets  forth  different  or  additional 
requirements,  each  Fund  will  modify  its 
systems  and  standards  accordingly. 

5.  The  joint  accounts  would  not  differ 
from  any  other  account  m.aintained  by  a 
Fund  with  a  custodian  bank  except  that 
monies  from  each  Fund  could  be 
deposited  on  a  commingled  basis.  The 
account  would  not  have  any  indicia  of 

a  separate  legal  entity  and  only  would 
exist  to  provide  a  convenient  way  of 
aggregating  the  individual  daily 
transactions  necessary  to  manage  the 
Funds'  respective  daily  uninvested  cash 
balances.  Each  of  the  Funds 
participating  in  a  proposed  joint 
account  would  participate  in  that 
account  on  the  same  basis  as  every  other 
participating  Fund,  and  in  conformity 
with  each  Fund's  fundamental 
investment  objectives  and  policies. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
cormection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  Each 
Fund  participating  in  the  proposed  joint 
account  and  the  Adviser  could  be 
deemed  to  be  "a  joint  participant"  in  a 
transaction  writhin  the  meaning  of 
section  17(d).  In  addition,  the  proposed 
account  could  be  deemed  to  be  a  "joint 
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enterprise  or  other  joint  arrangement" 
within  the  meaning  of  rule  17d-l. 

2.  The  Funds'  board  of  directors  are 
satisfied  that  the  proposed  method  of 
operating  the  joint  account  would  not 
result  in  any  conflicts  of  interest  among 
the  joint  participants.  The  boards  also 
considered  the  fact  that  although  the 
Adviser  would  gain  some  benefit 
through  administrative  convenience  and 
some  possible  reduction  in  clerical 
costs,  the  primar)'  beneficiaries  would 
be  the  participating  Funds  and  their 
shareholders  since  the  joint  account 
may  earn  higher  returns  for  the  Funds 
and  would  be  a  more  efficient  means  of 
administering  daily  investment 
transactions.  Accordingly,  applicants 
believe  that  the  criteria  for  issuance  of 
an  order  are  met. 

Applicants'  Conditions 

Applicants  agree  to  the  following 
conditions  in  any  order  of  the  SEC 
granting  the  requested  relief: 

1.  A  separate  custodian  cash  account 
will  be  established  at  the  custodian 
bank  into  which  each  Fund  will  cause 
its  uninvested  net  cash  balances  to  be 
deposited  daily. 

2.  Cash  in  the  joint  account  will  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
U.S.  government  obligations  [i.e., 
obligations  issued  or  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  by  any  of  its  agencies  or 
instrumentalities).  Each  repurchase 
agreement  will  satisf\'  the  most 
restrictive  standards  for  repurchase 
agreement  transactions  set  by  any  Fund 
participating  in  a  particular  repurchase 
agreement  transaction.  Each  repurchase 
agreement  will  have,  with  rare 
exceptions,  an  overnight  or  over-the- 
weekend  duration,  and  in  no  event  will 
it  have  a  duration  of  more  than  seven 
days. 

3.  Each  Fund  relying  on  rule  2a-7 
under  the  Act,  in  order  to  value  its 
assets  on  the  basis  of  amortized  cost, 
will  use  the  average  maturity  of  the  joint 
account  for  the  purpose  of  computing 
the  Fund's  average  portfolio  maturity 
with  respect  to  the  portion  of  its  assets 
held  in  the  account  on  that  day. 

4.  To  eliminate  the  possibility  of  one 
Fund  using  any  part  of  the  balance  of 
the  joint  account  credited  to  another 
Fund,  no  Fund  will  be  allowed  to  create 
a  negative  balance  in  the  joint  account; 
provided,  however,  that  a  Fund  will  be 
permitted  to  draw  down  its  entire 
balance  at  any  time.  Each  Fund's 
decision  to  invest  in  the  joint  account 
will  be  solely  at  the  Fund's  option.  A 
Fund  will  not  be  required  either  to 
invest  a  minimum  amount  or  to 
maintain  a  minimum  balance.  Each 


Fund  will  retain  sole  ownership  rights 
to  all  of  its  assets  invested  in  the  joint 
account,  including  interest  payable  on 
such  assets.  Each  Fund's  investment  in 
the  joint  account  will  be  documented 
daily  on  the  books  of  both  the  Fund  and 
the  custodian  bank. 

5.  A  fund  will  participate  in  the 
instruments  held  in  the  joint  account 
and  any  interest  earned  or  accrued 
thereon  on  the  basis  of  its  percentage 
share  of  the  account's  then  total  balance. 

6.  No  adviser  will  collect  an 
additional  fee  from  any  Fund  for 
managing  the  joint  account. 

7.  The  administration  of  the  joint 
account  will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

8.  The  board  of  directors  of  each  Fund 
participating  in  the  joint  trading  account 
will  adopt  procedures  pursuant  to 
which  the  joinl  trading  account  will 
operate,  which  will  be  reasonably 
designed  to  provide  that  the 
requirements  of  the  application  will  be 
met.  The  board  will  make  and  approve 
such  changes  as  it  deems  necessar}'  to 
ensure  that  such  procedures  are 
followed.  In  addition,  the  board  will 
determine,  no  less  frequently  than 
annually,  whether  the  joint  trading 
account  has  been  operated  in 
accordance  with  such  procedures. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  tci 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Sfrrctar}\ 

|FR  Doc.  94-7825  Filed  3-31-94;  8:45  am) 
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[Rel.  No.  IC-20160;  811-5936] 

Money  Market  Trust;  Notice  ot 
Application 

March  25.  1<^)04 

AGENCY:  Securities  and  E.xchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  .Act  of  1940  (the  ".^ct"). 

APPLICANT:  Money  Market  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f} 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company, 

FILING  DATE:  The  application  was  filed 
on  March  10   1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  19,  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawTers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary'. 

ADDRESSES:  Secretarv,  SEC,  450  5th 
Street,  N\V.,  Washington,  DC  20549. 
Applicant,  6  St.  James  Street.  Boston. 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
272-3809.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  trust  organized 
under  the  laws  of  the  State  of  New  York. 
On  October  11, 1989,  applicant 
registered  as  an  investment  company 
under  the  Act,  and  on  February  2, 1990, 
applicant  filed  a  registration  statement 
on  Form  N-lA  to  register  its  shares. 
While  in  operation,  applicant  had  two 
interestholders:  Money  Market  Fund,  a 
portfolio  of  First  Funds  of  America;  and 
Money  Market  Portfolio,  a  portfolio  of 
First  Cash  Funds  of  America.  Applicant 
did  not  issue  shares  to  the  general 
public. 

2.  At  a  m(H;ting  held  on  October  30. 
1992.  applicant's  board  of  trustees 
approved  the  reorganization, 
termination  and  deregistration  of 
applicant.  In  this  reorganization, 
applicant's  interestholders  would  be 
acquired  by  Prime  Fund,  a  portfolio  of 
F'acific  Horizon  Funds.  Inc.,  and 
concurrently.  Prime  Fund  would 
acquire  all  of  applicant's  assets  and 
liabilities. 

3.  On  February  25,  1993,  at  a  special 
meeting,  applicant's  interestholders 
approved  a  plan  of  reorganization.  On 
March  1,  1993,  pursuant  to  the  plan. 
Prime  Fund  acquired  all  of  the  assets 
and  liabilities  of  Money  Market  Fund 
and  Money  Market  Portfolio  in 
exchange  for  shares  of  Prime  Fund,  and 
these  shares  were  distributed,  with  the 
same  net  asset  value,  to  the  shareholders 
of  Money  Market  Fund  and  Money 
Market  Portfolio.  Concurrently. 


applicant  trcinsfi;rr"d  ail  of  iJs  assets  and 
liabilities  to  its  sole  in'p'-^^'.hnld-'r. 
Piiiiiu  Fund. 

4.  One-third  of  thn  t^x^.»ji:.>~>  ):;'.umHi 
in  ci'nnet.tion  with  th*-  r>i»r^inizaiion 
vver.';  paid  by  Pa.ifiL  Hopz».>n,  and  the 
balanre  was  paid  by  Ban*  of  Amcrit  a 
N.T.  &  S.A..  Farific  !Jnri.!,-jn-s 
invpstmoiit  adviser,  a;)d  Conrurd 
rlild^ng  C.irporatu)n.  F.^in'.  »»•..:. /on's 
administrator. 

5.  Appiicn^it  has  n  j  tl>  bts  or  oiho 


ony  notice  or  order  irssued  in  the  matter. 
AfiItT  said  date,  the  app!icati-j:i(s)  .ind/ 
nrdo(  !ar;ition(s),  a.-,  fdfd  or  as  amendt-d, 
mjy  bo  gr.uiltKi  aiid/or  perraltvd  to 

biXirair"  nfffK  tiv<:. 

Public  Service  Cojnpany  of  New 
Hampshire  (7tV-8J67) 

rubh.;  S^TviCH  r-jvipa-y,  of  N»nv 
H.unji'^hiri-  CPSNH"),  1000  EJiu  Strvi  t, 
Nf4:'':h'is!'.?r,  Nt=".v  Hanipship?  0,1105,  a 
pa);!i(:-ijtility  subsidiary  coinpa;iy  of 


li.ibilifies  out.stinding,  aiid  is  not  a  paiiy     Ncpiheast  Utilitit's  {"■NU"),  S^l 


to  any  litigation  or  ad:nir.is'.~afivH 
procHOviing  Applicant  has  no 
si-curityholders  .it  th-;  time  of  ni:r^  of 
iht!  appi'.ration. 

ti  Applicant  is  not  now  t^ng.igtid,  nwi 
(iot.s  it  prcpose  to  enu^g'.,  in  any 
b,!S!ness  activities  othor  than  thosi' 
necessary  for  the  winding  i;p  of  its 
affairs  Applicant  wi!!  bo  toririinatHci 
under  sta»?  law. 

For  l.'-.e  Commission,  hy  the  Di.iMon  ul 
Investment  Manageinent.  p  .rsi,.-,;it  to 
lielogiited  Qurhority 

Margaret  H.  McFarland, 

Df'puty  St\.n  tary 

IFR  Dor..  94-7774  Fiit'd  :»-  il-M^,  a  ••:>  ,i;:.| 

BILUNG  CODE  80^0-01-M 


[Release  No.  35-26012] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  TAct") 

Ma-th  25,  1«394. 

No'icii  is  hert^by  ^ivnn  tbat  t.Sf; 
following  filing(s)  h^s.'have  Uvn  lunir- 
with  the  Commission  pursuant  to 
provisions  of  the  Act  a.'i<l  rules 
promulg.itt'd  thereunder.  All  iiUr.rested 
persons  are  referred  to  the  .■ipp!if..int(s) 
and/or  dtn  laratijin(s)  for  c.or.!p!"ti' 
st.i!enn;n!s  of  the  prop  iv-xi 
transactionls)  su.iiniari/jd  txdow  T.hs; 
nppl:ration(^)  andy<>r  d>  ..i.iiatioa's)  and 
any  anier.dmpnls  ther-oto  is/ji-e  av  lil-ib'e 
for  public  inspet.tion  through  th>' 
Comr;ns.-,ion's  O'.'m  e  of  Pub'ic 
Reference. 

In'.'.'ivsted  per  ,o;is  wnhmg  to 
t:t.ann!"!/.  or  rtfjuest  a  h»aiini^  o:i  the 
.ippiH..itioi;(s)  .im'Joj  <i,n  i.2r.,tior.!s) 
should  :.'jbrait  Lheir  vi.'Wa  ia  writing  hy 
.'ifiril  13,  19'j4,  to  the  .S  :.:>  i.iry. 
StH.urities  af;d  l!\':h.!r'^(r  (.o;nt\)Lsioo, 
Vv';.shin)'ta;,,  DC  ZQ'Sn.  and  serv.^  a 
<  >pv  on  the  relevant  dpp!i„::iit[s)  and/or 
d* '  l.runtfs)  at  the  ad'ire-5s(es)  sp.'t.ified 
I  i'low.  Frotif  of  servii  e  (by  afrni.ivit  or. 
ill  cjso  of  an  at'.iro!  y  at  'aw,  by 
(■'■rtifaMte)  sho,Jd  b^'  bid  v.ith  I'le 
o!«[ii.:it.  Any  requnsl  for  .h'^.iring  sh.dl 
i''.-atify  sp«  ;.iiV:aliy  the  i.^daes  nl  f-.t  c: 
lav/  that  an-  disp'Jed.  A  p-T^in  who  s.) 
requests  will  b»:  noti^j>»d  of  any  hea;in<. 
if  ordered,  and  will  rervive  a  copy  of 


.Stpeel.  Uerlin  Connecticut  06037,  a 
rej}; stored  noldin,^  company,  has  filed  a 
(ietl.ir.ition  under  stx;tions  t>(i)  ard  7  ut" 
the  Act. 

By  order  dated  Dt'cemher  16.  19ri2 
(HCAR  No.  25710).  ihe  Commission 
aethori^ed,  am.mg  other  thincj,  the 
cootiruied  use  c  f  a  re\  ohing  credit 
fidlity  ("F.'cility")  that  became 
available  to  f^SNH  befi.;;f-  ;'  w  is  s  itjet  t 
to  (/vnniisi-jn  jurisdiction,  b' 
(.on junction  witli  the  Facility.  PS\";1 
entt;red  ir.to  a  revolving  credit 
agm-eir.ent  dat.d  May  16,  1911  among 
thr?  banks  nam^'d  therein  ("Bank-i"), 
B.inke-s  Tro^f  Company,  O.endca]  Bank 
and  Citibank,  N.A.,  as  co-agents,  and 
Cbrmiral  Bank,  as  arh-ninistrative  agent 
('■Re\.oKirc  Cr>'dit  Agreement"") 

Lnder  the  Revo!\  ing  Credit 
.Agreement,  PSN'H  has  commitments 
from  the  B.mks  for  an  aggregate  of  $1  2.t 
million  in  short-term  borrowings. 
PSNH's  oblig.Jions  under  the  Revolving 
Creiiit  Agr!^f,:nenf  are  s-^ured  by  a 
s.^oond  iiiortgage  on  certain  of  PSNH's 
assists.  PSN'H  pays  quarterly  to  each 
participating  Bank  a  facility  foe 
("Kaciliiy  Fee)  equal  to  25  'tiasis  points 
per  annum  ofrhat  Bank's  coniii'tment, 
aa4  it  pays  an  agc/.r  y  fee  to  i  .jcli  (;f  the 
co-j;gents  and  the  administrative  agent 
es  iLned  to  from  tinic  to  time.  The 
Revolving  O'dit  .Agreement  cu.-rentiy 
>\pi.-es  on  M.iy  14,  1904. 

PS.VH  n.'-.v  jiropos.ri  to  t  \tend  the 
terri  of  the  Rcvolvin;-:  Qe.dit  Agreement 
tb.'fiugh  M.-:y  i4,  I'tW,  and  to  aiuonvi 
iert..in  fiiyuvaal  coverimN  and  other 
prjvi'.iins  in  the  Revolving  Cn-dit 
Ae.re<':nent  to  ac-  ount  for  th>" 
<i>,ri  r.'ni.iifh  '  xlended  term.  In  an  effort 
to  If -ak.  conf -.rming  ch.'iig'  s  requireii  by 
tbiiextension  of  the  torn;  of  tho 
RiTiilving  Credit  Agreement  ustd  to 
..tr  [lunt  for  a;i  increase  in  the  F.iril;ty 
\<i  (;h-!rged  hy  the  P-anks,  PS.\!f 
pnpoes  to  :r!.:ke  th-^  followirg 
a>:(  irional  a.-r.endments; 

[}]  i'.SN.'i  v.i'i  b'-  required  to  mainl^u) 
a  raiio  of  operating  income  to  interest 
c\j  enso  on  a  rolling  four  qur  rters  ba.iis, 
iv'o  s'.i.^ed  .it  t.he  end  of  each  qu;i."-t^'r, 
lb;TiJ;h  Sept-;n'.)«;r  30,  rjy4  of  l.oJ  to 
1  and  iroiu  Decembtir  .Jl,  ll')4  through 
M.ifc  14,  190f;  01  1.75  to  1; 


(2)  PSNH  will  be  required  to  maintain 
a  common  p'^uity  to  total  capitalization 
r^lio  through  June  30,  19^)4  of  0.21  to  1. 
from  July  1,  lOM  through  June  30,  190.S 
of  n  23  to  1,  and  from  July  1,  1OT5 
through  May  14,  \<)'j6  ofb.25  fo  1;  and 

(3)  1  he  Facilitv  Fee  charged  to  PSNH 
under  the  Revolving  Cjredit  Agrs-ement 
m:iv  be  nu  reai^'d  from  25  baj^iis  points 
per  a.nnu.m  to  a  higner  amount  that  has 
not  yet  b»^(!n  ntn^olititofi,  but  will  not 
e\urf'd  a  maxim u:n  of  37.5  basis  points 
per  annum. 

!n  coi;side.-at;on  of  the  extension,  the 
Brinks  v\id  cha.'ge  't'SNH  an  extension 
l;"e  that  has  not  yet  bet\n  negotiated  but 
will  not  t:xceed  15  be  sis  points  of  their 
respet  tive  tximmitraents  under  the        , 
Revolving  Credit  Agreement,  or  up  to 
SJr;7,50{)  M  tiie  a  i^r'^eate. 

Lite.'fst  on  lxirn)v\ings  under  the 
F<evolving  Cnnii;  Agreement  accrues  on 
one  or  more  of  four  bastis.  at  PSNH's 
opticn  The  First  is  a  "Eurodollar  Rate" 
eq  irtl  to  the  averag?  of  the  co-agents' 
London  Hiterb.'ink  offered  rates  plus  a 
r.iargin  of  50  basis  points.  The  second 
interest  rate  option  is  a  "CD  Rate  "  equal 
to  :he  average  of  the  co-agents' 
<  ert;f!v,ate  of  deposit  rates  plus  a  margin 
of  87.5  basis  points.  The  third  interest 
ri'e  option  is  an  "Alternate  Base  Rate" 
eqi.il  to  the  greater  of  Chemical  Bank's 
prime  lending  rate  or  thfj  Federal  Funds 
R-:*e  in  eff(H:t  plus  a  margin  of  50  basis 
points  The  .final  ir.t'  rest  rate  option  is 
a  rate  bid  by  some  or  all  of  the 
partit  ipating  banks  in  a  competitive  bid 
proc-duro.  The  ma.'-gins  on  Eurodollar 
Kate,  CD  Rate  and  .Vltemate  Base  Rate 
borrowings  int  rease  by  25  basis  fwaints 
if  eiiher  Standard  &  Poor's  Corporation 
("SAP")  or  Moody's  Inv(»tor  Service, 
Inc.  fails  to  give  PSNH's  first  mortgage 
bonds  an  iuvestmei-t  grade  rating,  and 
by  37,5  basis  points  if  the  advance  on 
V. ;  ich  that  interest  is  accruing  would  b«; 
1  ousidered  a  "Highly  Leveraged 
Transaction"  under  applicable  banking 
regul.itions.  On  Marcli  1,  1994,  S&P 
iiowr);;raded  its  rating  PSNH's  first 
ni.jrtgage  bonds  to  "i;n+,"  which  is  not 
aii  investment  grade  nJing,  therefore, 
trie  2.5  b.jsis  point  additional  margin  is 
currently  in  eiTcct. 

i'..)rrT.v;,!gi;  under  t!ie  Eurodollar  Rate 
op' ion  can  h.rvo  mafuntiijs  on  one,  two, 
tlin>e  or  six  months.  tJorrowings  under 
!;ie  CD  Rat-'  nptitio  (an  have  maturities 
i>f  30,  rO,  '10  or  loO  flays.  Borrov/ings 
under  tlie  Alterr.at*'  Base  R.ite  option 
f.<in  be  rtipriid  .at  any  time  prior  to  thi? 
termination  of  the  Riv.olving  Credit 
A;^;-';enient 

Appalachido  Power  Qjmpanv,  et  al. 

{/.>-3377) 

Appal.ichian  Power  Company 
(  APCt)"),  Columbus  Southern  Power 
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Company  ("CSPCo").  Indiana  Michigan 
Power  Company  ("I&M").  Kentucky 
Power  Company  ("KPCo")  and  Ohio 
Power  Company  ("OPCo")  (collectively. 
"Companies"],  all  electric  public-utility 
subsidiary  companies  of  American 
Electric  Power  Company.  Inc.,  a 
registered  holding  company,  have  filed 
an  application-declaration  under 
sections  9  (a),  (10)  and  12(c)  of  the  Act 
and  Rule  42  thereunder. 

The  Companies  each  propose  to 
acquire  for  cash,  through  June  30.  1996. 
up  'o  the  entire  amount  of  the 
previously  issued  and  OL.lstdndin;^ 
s<-'r;e-s  of  fir-^t  morti;£:po  boncis  and 
cumulative  preferred  stock 
("Outstc.ndinp,  Securitii-s")  Ihrcu-^h 
t'.'nfif^r  offer,  ne;^c)tiiited.  open  mirket  or 
any  form  of  purchase  or  otherwi.se  bv 
means  other  than  redfinpti(jn.  The 
Companies  are  cu.-rentlv  precluded  from 
redet  ming  ihe  n;:t;-t;inding  Securitit-s 
due  to  refunding  or  redi^mption 
restrictions. 

Tr.e  Comp.m;es  propose  to  acquire  the 
following  Outstanding  .Securities 


APCo  First  Mortgage  Bonds 

Principal 

Series 

amount 

outstanding 

9'-8°'o  Series  due  20 1 9  

S47.500.C00 

9''<i%  Series  due  2020  

48.000,000 

9.35^0  Series  due  8/1/2021  .. 

50.000.000 

8  75S  Series  due  2,'l  2022  .. 

50,000,000 

8.70%  Series  due  5/22 '2022 

40,000,000 

e.5C<='o  Series  due  12/1  '2022 

70,000,000 

CSPCc  First  Mortgage  Bonds 

Senes 

Pnncipal 

amount 

outstanding 

8.95%  Series  due  12 '20/95  .. 

9.15%  Series  due  2/298 

9.625%  Series  due  6/1/2021 
9.31%  Series  due  a'l/200i  .. 
6.7Q°/o  Series  due  7/1/2022  .. 
8.55%  Series  due  6.'l/2022  .. 

530,000,000 
57.000.000 
50.000.000 
30,000.000 
35,000.000 
15.000.000 

CSPCo  Cumulative  Preterred  Stock 


Series 

Shares  out- 
standing 

9.50%   Series  of  Si 00  par 
value  

750,000 

I&M  First  Mortgage  Bonds 


Series 

PrirKipal 

arTKHjnt 

outstarxjing 

9.50%  Series  due  5/1/2021  .. 

8.75%  Series  due  5/1/2022  .. 

8.50%    Series    due    12/15/ 

2022  

340.000.000 
50,000.000 

75.000.000 

KPCo  First  Mortgage  Bonds 

Series 

Principal 

amount 

outstanding 

8.95%  Series  due  5/10'200l 
8.90°o  Series  due  5/21/2001 

520,000,000 
40.000.000 

OPCo  First  Mortgage  Bonds 


Series 

Principal 

amount 

outstanding 

9Ve%  Series  due  2020  

9-625" 0  Series  due  6.'^.202i 
8  60'=  Series  due  2'1 0  2022 
8.75'=c  Se'ies  due  6'i  2022  .. 

550,000.000 
50,000.000 
50.000,000 
50.OOC.000 

\'o  C(\Tpany  will  acquire  any  of  the 
Outstanding  .Securities  unless  the 
r^timated  present  value  of  the  savings  to 
be  dt'rived  frr)m  the  net  diff>'rence 
between  ir.terr-st  or  dividend  payments 
cm  a  new  issue  of  comparable  securities 
and  those  securities  acquired,  is,  on  an 
after-tax  basis,  greater  than  the  present 
value  of  aii  redemption  and  issuing 
costs,  assuming  an  appropriate  discount 
rate. 

Seneca  Resources  Corp..  et  al.  (70- 
8365) 

Seneca  Resources  Corporation 
("Seneca),  10  Lafayette  Square, 
Buffalo,  New  York.  14203.  and  Empire 
Exploration.  Inc.  ("Empire"),  14 
Lafayptte  Square,  suite  1200,  Buffalo. 
New  York.  14203.  both  wholly-owned 
non-utility  subsidiaries  of  National  Fuel 
Gas  Company  ( 'NFG").  a  registered 
holding  company,  have  filed  an 
appiication-declaratiim  pursuant  to 
sections  6(a).  7.  9(a).  10  and  12(c)  of  the 
.•\ct  and  Rule  42  promulgated 
thereunder. 

Seneca  and  Empire  propose  to  nuTge 
Empire  into  Seneca.  The  j)urpose  of  the 
merger  is  to  consolidate  al!  of  the  gas 
production  operations  and  facilities  of 
NFG  and  its  subsidiaries  into  one 
corporation. 

Upon  consummation  uf  the  nu-rger. 
Empire  would  cease  to  e.xist,  and  all  of 
its  comimon  stock  would  be  surrendered 
and  cancelled.  In  addition,  all  of 
Empire's  facilities  and  assets  would  be 
acquired  by  Seneca  and  entered  onto  its 
books  with  their  book  value.  These 
facilities  and  assets  consist  of  about 
2.200  gas  wells,  789,000  gross  leasehold 
acres  with  oil  and  gas  exploration  and 
production  rights,  and  various  other 
facilities  such  as  gathering  lines,  well 
equipment  and  auxiliary'  facilities.  The 
total  original  cost  of  these  facilities  and 
assets  was  587,256,000.  which  includes, 
for  example,  all  transportation  and 
construction  costs  incurred  to  place  the 
assets  in  service.  After  depreciation, 
these  facilities  and  assets  had  a  book 


value  of  S53.21 1.000  on  January  31. 
1994.  Current  assets  of  53.231,000  and 
other  assets  of  $610,000  bring  the  total 
assets,  less  accumulated  depreciation,  to 
557,052.000.  In  addition,  all  of  the 
liabilities  of  Empire  would  be  assumed 
by  Seneca.  These  liabilities,  which 
include  short-term,  debt,  totaled 
541,046,000  on  January  31,  1994. 

Energy  Initiatives,  Inc..  et  al.  (70-8395)- 

EntTgy  Initiatives, inc.  ( "EU"),  One 
Upper  Pond  Road,  Parsippany,  New 
Ier<;ey  C7054,  a  non-utility  subsidiarv  of 
General  Portfolios  Corporation  ("GPC"). 
and  GPC.  Mellon  Bank  Center.  Tenth 
and  Market  Streets,  Wilmington. 
Delaware  19801.  a  non-utiiitv  subsidiarv 
of  Crt-r.eral  Fuhi.c  Utiliti.  s  C'Tpo.Mtion 
("CPU-),  and  GPU.  100  Inierpace 
Parkway.  Parsippany.  .New  Jersey  07054. 
a  registered  holding  companv.  have 
filed  an  application-dfclaration  under 
sections  6(a).  7.  9(d).  10  ar.d  12(c:)  of  the 
.\U  and  Rule  42  thereuudi-r. 

Bv  order  dated  Novem.ber  2.  1988 
fHt;"AR  No.  24738)  (  ■1988  Order").  GPU 
was  authorized,  among  other  things,  to 
<irganize  and  acquire  ait  of  the  common 
stock  of  GPC.  The  19.H8  Order  also 
a  ithorized  GPC  to  acquire  all  of  the 
com.mon  stock  of  EII  from  Jersey  Central 
Power  &  Light  Company,  a  wholly- 
owned  subsidiarv  of  GPU.  Bv  order 
dat"d  March  22.  1989  (HCAR  No. 
24843),  GPU  was  granted  the  authority 
to  c:iintribute  to  GF^C  51.  975  shares  of 
ACE  Limited  and  7.866  shares  of  Excel 
Limit ''d.  both  Cayman  Island 
corporations. 

GPU  now  proposes  to  merge  GPC  into 
EII,  with  EII  becoming  the  surviving 
entity.  Upon  consummation  of  the 
merger,  ill  of  the  outstanding  100 
shares.  n(>  par  value,  of  GPC  common 
stock  owned  by  GPU  v\  ould  be 
cancelled  ;.nd  EII  would  succeed  to  all 
of  the  asset.-;  and  liabilities  of  GPC, 
inc  luding  th°  shares  of  .ACE  Limited 
and  Excel  Limited  and  EI  Fuels  Corp., 
presently  a  wiiolly-owned  subsidiary  of 
GPC.  After  the  merger,  all  100 
outstanding  shares  of  EII,  now  held  by 
GPC,  would  be  timsferred  to  GPU  and, 
consequently.  Ell  would  become  a 
direct,  wholly-owned  subsidiary  of 
CPU. 

It  is  stated  that  GPC  iS  being  merged 
out  of  existence  because  the  reasons  for 
its  creation  and  continued  existence  no 
longer  exist.  When  GPC  was  organized 
in  1988,  it  was  anticipated  that  GPU 
would,  subject  to  further  Commission 
authorization,  be  investing  in  various 
non-rate  regulated  activities,  in  addition 
to  EII,  and  that  GPC  would  serve  as  the 
single  vehicle  through  which  such  other 
investments  would  be  made,  managed 
and  controlled.  For  a  number  of  reasons. 


^ 


including  subsequent  amendments  to 
the  Internal  Revenue  Code,  GFU  has  not 
made  such  investments  and  does  not 
new  antidpats  doing  r^o  in  tho 
for€;seoab!e  fixture.  Onsf'CjUv:ntIy,  ayrit 
from  its  ownership  of  E!I,  and  of  ih^e 
ACE  Limir-jd  and  Ixcoi  Liniit-'d  shares, 
GPC  has  not  been  aclivply  Kiigag'-d  ia 
any  busir.css  activities  sinrp  its 
organizati'.'n. 

For  the  G<!rnmis<.;\-:ri,  by  the  Div  is-on 
of  Investnirnt,  pL;rs;i.?nt  to  dfltv,.i!ed 
authority. 

Margaret  H.  ^l<;F3rla.^d, 
Dt  pi:  :y  SfC-ttiin: 
U'R  Dck:.  9A~~'\.f)  Filfti  ?-  n-04.  M:4'>  dm] 


[Rel.  No.  rc- 20162:  811-5938] 

Treasury  Money  Trast;  Notice  of 
Application 

search  25.  1094. 

AGENCY:  Securities  and  Excb;jnj,e 

Commission  ("SEC  '). 

ACTION:  Notice  of  appbcalion  for 

deregistration  under  the  hivostmtint 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Treasury  Monr-y  Trust. 
RELEVANT  ACT  SECTION:  Section  o(f). 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
c:eased  to  be  an  investment  company. 
FILING  DATE:  The  application  w.i-i  bled 
on  March  10.  1994. 

HEARING  OR  NOTIFICATKJN  OF  HEAPING-  An 
ordor  granting  the  apphratirn  v.i!)  b(3 
icsued  unless  the  SLC  orders  a  h<!ari!ig. 
liitt  rested  persons  ma\  reoiifsl  n 
hearing  by  writing  to  the  SEC's 
.S>^cretar,'  and  sc-.'-vi-ig  app)ic!..jt  with  a 
copy  of  thr^  r(-qut .  t.  pcTson...!!y  -jr  by' 
t::ail.  Hearing  request.-  should  be 
r'^r>-;-.^ed  l\-  ;!.•;>  .SEC  by  5.:?.0  p.ri.  on 
Ay-i\  19.  rilM  ;;r.d  shoul.i  be 
(i;Ci)mpa;:;p(i  t.iy  proof  of  service  on 
acplicant.  in  th«^'  fo.-m  of  .i;)  arfidavit  or, 
f'^i  lavt-ycrs.  a  fertifica'e  of  service. 
Me  -ri.ng  requ-\s;fi  shn.?id  st.-^tc  she  n.';ure 
ijf  thi^  wri'c--'s  uj?e:e:-f ,  fh^  res: -on  for  the 
r--'-  est,  and  tr.e  i.'isji-s  contecled 
lersons  rray  roq::e.st  nothlcation  of  a 
r::'nring  by  wrilinv?  to  the  .SFi  -s 
.S"c.-etar\'. 

ADDRESSES:  5-f .  fotsry,  SEC.  4^0  .51h 
Strev-t  N\V..  VVa>>iir.L'on.  DC  2C549. 
.'*.pph(*art.  fj  St.  J-^mvs  Strei  t   Bost^in. 
M.-i';sachu?.' t!s  021 16. 
FOR  FURTHER  INFOnMAT>ON  CONTACT: 
Deepak  T.  Pd.  S'.-fl  Aitnrnty,  at  (20L) 
272-3809.  or  Kol>3rt  A.  Robert.'^o". 
Branch  Ct.ff.  at  (202)  272-3030 
(Division  of  hivc-suneat  Managenifirit, 
Office  of  In\  estinent  Con^pa..:y 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  surT;:nary  of  the 
application.  The  tornp'ete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Referenu'  Brn.'.ch. 

Applicant's  Kepres«nlittions 

iJ Applicant  is  a  trust  organized 
u:i.'li:r  '.he  laws  of  the  Sinte  of  New  Yoric 
On  October  11,  1989.  arpiicant 
re^iHiT-d  as  an  inve».tr:i<_-nt  company 
under  the  .Act.  nnd  on  Fvtbruar^  U>.  IQ'iO 
filed  >  r-'gis'r  ttinn  .sUitcment  on  Form 
N-i|.\  to  register  its  shares.  While  in 
0[w|aMGn,  applicaiil  ha<i  two 
inielr^sJhnidi  r';:  Treasu."^  N'cncy  Fiinri, 
a  pvlrtfoho  cf  Fir.si  Fur.ds  oi  America: 
and  Treasury  Portfoiio,  a  po;-: folio  of 
First  Cash  Funds  of  America.  Applica.-.! 
did  tiol  issue  shares  to  the  general 
public. 

2.  Al  a  meeting  held  on  October  30. 
1992.  appii:;anfs  t>o.')rd  of  trustees 
approved  the  n-organization. 
te":lin;!tiun  and  deregistration  of 
appli;-.ar!t.  in  this  reorganization, 
applii  ant's  interestbold'-rs  would  be 
acquired  by  Treusu'-y  Only  Fund,  a 
portfolio  of  Pacific  Horizon  Fu.i^ds.  Inc.. 
and  con(,urrently.  Tre^surv  Only  Fund 
would  acfjuire  all  of  applicant"?  assets 
and  liabilities. 

3  On  Febma,^  25,  1993.  at  a  special 
r;!(^'ting,  applicant  s  interestholders 
approved  the  plan  of  reorganization.  On 
March  1    199.'<,  pursuant  to  the  plan. 
Trea-^ury  Only  fund  acquirr-d  all  of  the 
assets  and  liabilities  of  "Tn^asurv  Money 
Fi:nd  and  Treasury  Portfolio  in 
exchancf  for  shares  of  Treasury  Oi^Jv 
Fund,  and  these  shares  were  distribiiteil. 
wi;h  the  siinie  net  asset  Volue.  to  the 
shiL-f  i-o!ders  of  1  r^vi-c-v  Mcney  Pir-.d 
fodTreasurv  Portfolio.  Applicant 
trar.sfcred  all  of  its  asseis  and  liabilities 
to  Its  sole  interesiho'der.  Trea.su'-y  Only 
Func 

4.  If  i.ne-third  of  the  ex-.enses  incurred 
ir.  c:(|n_ner.t!on  with  tho  reorgariza'ion 
wer4  paid  by  Pacific  Horizon,  and  the 
baJrij.   r  was  poid  by  B-r.i.  of  A.'ve.Hra 
N.T.'.y  S..A.,  E'aciiic  Horizc-i's 
ir.v(.Mrnt;nt  adviser,  and  OnncorJ 
Hoidi."g  Ciorporation,  Paci'ilc  Horizo.i's 
a  ii;,ini.;t.'"at()r. 

5  L'\ppi!r;ajit  has  no  debts  or  other 
liabilities  outst.inding.  and  is  nnt  a  party 
to  a:iy  H.igation  or  administrative 
p.'-oar-f  dir.g  .^pphc'nt  has  no 
S'Viri'vhoidcr! 
t'le  a.jplicatinn 

f>.  Applicant  is  not  now  engaged,  no 
does  it  prop.-rfi.  to  engage,  in  any 
hns'rie^s  activities  other  than  thcs^' 
nec!*;sary  for  the  winding  up  of  its 
affairs.  Applicant  will  be  trrmmat'nl 
under  state  law. 


.  at  the  t.me  of  fibr.g  of 


For  the  Commi.ssion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delej;ated  ou'tiority. 

Margarpt  H.  McFarlaod, 

Im  ptity  Sicrntary. 

n  K  IkK..  <»4-7773  Filed  3-31-94,  8:45  am| 

BtLLING  CODE  6010-u1-M 


[Rel.  No.  IC-20167.  812-8322] 

The  Valiant  Fund,  et  al.;  Notice  of 

Application 


!■*  and  Exchange 


AGENCY:  Se(  urit 

(,on-.n>issi;m  ("SEC") 

ACT.ONr  Notice  of  application  for 

(  xemption  under  ihe  Investment 

Companv  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Valiant  Fund  (the 
"Trasi").  Iiif'-grity  Management  A 
Kesearrh.  Inc  (the  "Manager");  David  L 
Babsnn  &  Co..  Inc  (the  "Sub- Adviser"); 
and  Integrity  Investments.  Inc.  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Conditional 
order  rec-aested  under  sf>c*>ons  6lc)  and 
17(bj  granting  an  exemption  from 
sections  17(a)(1).  17ia)(2).and  17(el(l) 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  ar.y 
st-.ries  of  the  Tnist  which  is  a  money 
m.irket  fund  (a  "Fund  ")  to  (a)  engage  in 
transiictions  in  repurchase  agreements, 
short-te.mi  oblijifatiGns,  and  fa.x-exempt 
obligations  with  banks  that  are  affiliated 
persons  of  the  Fund,  or  affiliated 
persons  or  affiliated  persons  of  the 
Fund,  solely  bec:aiise  the  banks  own  5% 
or  n;ore  (but  less  than  a  controlling 
interest)  of  the  outstanding  securities  of 
the  Fund  (an  "Affiliated  Bank");  (b) 
eng.i;.-e  in  tia:is.ir.tions  in  U.S. 
governinent  s(H;i;fities  with  a  primary 
dealer  in  such  securiti:-s  vvh_<ch  is  a.T 
affil'ated  person  of  a  Fund  solely  by 
reason  of  being  an  Affiliated  Bank,  or  an 
affiiiated  person  of  an  Affiliated  Bank 
(i.e..  an  affdiiited  person  of  an  affiliated 
pereori  cf  ihe  Fund)  (an  "Affiliated 
Dealer");  a;id  (:;)  pay  compe.nsaiion  to 
A.rni!r.t,'d  n..nks  or  Affihated  Dt^aler.s 
v.iii.in  ihe  i.r-its  of  section  17(e)(2) 
where  thi  y  ad  as  agent  for  l::e  Fu.nd  in 
p".'n:itted  vrans.ictions.  Applicants 
reqriest  that  any  relief  granted  pu'^suant 
to  trie  application  also  apply  to  future 
i."ivestmeni  companies  that  are  money 
market  funds  and  for  which  the 
M;.ii4ger  or  any  entity  controlling, 
controlled  by.  or  under  common  control 
With  the  Msnager  may  serve  as 
investment  adviser  or  for  which  die 
Distributer  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Distributor  may  serve  as 
principal  undenvriter. 
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FILING  DATE:  The  application  was  filed 
on  March  23. 1993,  and  amended  on 
June  1.  1993,  and  February  28.  1994.  By 
letter  dated  March  24,  1994,  counsel,  on 
behalf  of  applicants,  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  he  made  to  the  application  bv  .such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretar\'  and  serving  applitants  with  a 
copy  of  the  request,  personally  oi  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p.m  on 
April  19.  1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  uTiter's  interest,  the  reason  for  the 
request,  and  the  issues  cuntestr-d. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  hv 
writing  to  the  SEC's  Secretars'. 

ADDRESSES;  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549 
Applicants,  the  Trust.  440  Lincoln 
Street,  Worcester,  Massachusetts  01532. 
the  Manager  and  the  Distributor.  1715 
Stickney  Point  Road,  suite  C7,  Sarasota. 
Florida  34231;  the  Sub-Adviser,  One 
Memorial  Drive.  Cambridge. 
Massachusetts  02142. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  O'Hanlon.  Senior  Attomev.  at  (202) 
272-3922.  orC.  David  Messman,  Branch 
Chief,  at  (202)  272-3018  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reverence  Branch. 

Applicant's  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  offers  four  separate 
Funds:  The  U.S.  Treasury-  Money 
Market  FortfoUo.  the  U.S.  Treasury 
Income  Portfolio,  the  General  Money 
Market  Portfolio,  and  the  Ta.x-Exempt 
Money  Market  Portfolio.  The  Funds  are 
money  market  funds  that  use  the 
amortized  cost  method  to  value 
portfolio  securities  pursuant  to  rule  2a- 
7.  The  Manager  acts  as  the  investment 
adviser  to  the  Funds,  and  the  Distributor 
acts  as  the  principal  underwriter  to  the 
Funds.  The  Manager  has  contracted 


with  the  Sub-Adviser  to  manage  the 
Funds'  portfolios. 

2.  The  Funds  are  designed  e.xclusively 
for  short-term  investment  of  funds  held" 
in  institutional  accounts.  Shares  of  the 
Funds  are  sold  only  to  banks  and  other 
institutional  investors  that  enter  into 

sf  r.iring  agreements  with  the 
Distributor.  Such  investors  typically 
seek  investment  of  funds  en  behalf  of 
accounts  for  which  they  act  in  an 
agency,  trustee,  custodial,  or  other 
fiduciary  capacitv. 

3.  Because  the  Funds  are  designed  for 
short-term  investments,  the  number  of 
shares  of  the  FuPfiis  held  by  the  Funds' 
sh.ireholders  could  fluctuate 
significantly,  even  on  a  daily  basis. 
From  time  to  time,  the  number  of  shares 
of  one  of  the  Funds  held  bv  a  bank  may 
I'xcred  5%  of  such  Fund's  outstanding 
voting  shares.  The  Funds  b(>gan 
operations  in  July  1993,  and  are 
relatively  sniall.  As  a  result,  a  small 
investment  by  a  bank  could  cause  it  to 
bctome  an  Affiliated  Bank. 

Applicants'  Legal  Analysis 

1.  .\pplicant^  seek  an  order  permitting 
(a)  a  Fund  to  enter  into  repurchase 
aj,rrcments  v\ith  an  Affiliated  Bank,  (b) 

a  Fund  to  enter  into  purchase  and  sales 
transactions  with  respect  to  obligations 
having  one  year  or  less  to  maturity 
issjed  by  an  Affiliated  Bank  ("sho.rt- 
term  obligations  "),  (c)  a  Fund  to  enter 
into  purchase  and  sales  transactions 
with  respect  to  tax-exempt  obligations 
from  or  through  an  .^ffilii-.ed  Bank,  (d) 
a  Fund  to  enter  into  purchase  and  sales 
transactions  with  respect  to  U.S. 
go\ernment  securities  from,  or  through  a 
primary  dealer  in  such  securities  which 
is  an  Affiliated  Di>alor:  and  (e)  an 
Affiliated  Bank  or  Affiliated  Dealer  to 
accept  compensation  within  the  Umi'.s 
of  section  17(e)(2)  when  it  acts  as  agent 
for  any  Fund  in  a  permitted  transaction. 

2.  Section  2(;i)(3)  of  the  Act  provides, 
m  pertinent  part,  that  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
\oting  securities  of  any  other  person  is 
an  affiliated  person  of  that  person.  Thus, 
a  bank  that  is  a  record  owner  of  5%  or 
more  of  the  outstanding  shares  of  one  of 
the  Funds  on  behalf  of  the  bank's 
agency  and  fiduciary  accounts  may  be 
deemed  to  be  an  affihated  person  of 
each  of  the  Funds. 

3.  .Section  17(a),  iu  pertinent  part, 
prohibits  an  affihated  person  of  a 
registered  investment  company,  or  ajiy 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 


such  registered  company,  any  security 
or  other  property. 

4.  Section  17(e)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as  agent, 
from  accepting  from  anv  source 
compensation,  other  than  a  regul.ir 
salary  or  wages  from  such  registered 
company,  for  the  purchase  or  sale  of  .inv 
property  to  or  for  such  registered 
company  or  any  controlled  company 
thereof,  except  in  the  course  of  such 
persons  business  as  an  underwTiter  or 
broker.  Section  17(e)(2)  provides  that  an 
affiliated  person  of  a  r«^istered 
investment  company,  acting  as  broker  m 
connection  with  the  sale  of  securities  to 
or  by  such  registered  company  or  any 
controlled  company  thereof,  mav  not 
receive  from  any  source  a  commission, 
fee.  or  other  remuneration  for  effecting 
such  transaction  which  exceeds  certain 
specified  levels  Applicants  state  that  a 
bank  that  wished  to  purchase  or  sell 
securities  for  a  Fund  could  not  satisfv 
the  Act's  definition  of  "undervx'riter.  " 
and  is  spe<:ifica!ly  excluded  from  the 
definition  of  ■broker."  Thu.s.  it  could 
not  rely  on  the  "s-ife  harbor"  of  sectii-n 

1 7(e)(2)  or  the  ■'except"  ciaus*'  in 
section  17(ej(l). 

5.  Sw,tion  17(b)  provides  that  tiir 
Com.mission  mav  exempt  a  trans.iction 
from  the  provisions  of  secnon  17(a)  if 
evidence  establishes  that  the  terms  of 
ttie  proposed  transaction,  includirg  the 
(.onsideration  to  be  paid,  are  reason.ible 
and  fair  and  do  nnt  i.-ivolve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  propose<t 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
cOiTccmed  and  with  the  general 
purpo.ses  of  the  Act.  Srciion  6{{ ) 
provides  that  the  Com.T.ission  m;!v 
(onditionally  or  unconditionallv 
exnrnpt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transaction.^,  from 
any  provision  or  provisions  of  the  Act 
or  of  any  rule  or  regulation  thereunder, 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protfxrtion  of  investors  and  the  purpcjses 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

6.  .Applicants  state  that  section  17(h)  s 
prohibition  against  securities 
transactions  between  the  Funds  and  a.n 
Affiliated  Bank  or  Affiliated  Dealer 
unreasonably  reduces  the  breadth  of 
investment  alternatives  available  to  the 
Funds.  Applicants  anticipate  that  a 
number  of  banks  with  which  the  Funds 
otherwise  would  effect  transactions  -.vill 
become  Affiliated  Banks.  Appli:  ants 
assert  that  the  disqualification  of  e\  en  a 
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few  major  banks  from  the  universe  of 
money  market  instrument  issuers  and 
dealers  with  whom  the  Funds  may  do 
business  would  significantly 
disadvantage  the  Funds'  shareholders 
by  unduly  restricting  and  inhibiting 
proper  portfolio  management,  and  by 
increasing  the  Funds'  exposure  to 
adverse  credit  risks.  Applicants  also  are 
concerned  that  a  Fund  inadvertently 
may  engage  in  securities  transactions 
with  an  Affiliated  Bank  or  Affiliated 
Dealer. 

7.  Without  rejief  from  section  17(e)(1), 
Affiliated  Banks  and  Affiliated  Dealers 
are  unable  to  accept  compensation 
where  they  act  as  agent  for  the  Funds  in 
connection  with  the  purchase  of 
securities  from  the  Funds  or  the  sale  of 
securities  to  the  Funds.  Applicants  are 
concerned  that  section  17(e)(l)"s 
prohibition  inhibits  the  Funds' 
discretion  to  select  the  best  broker 
available  for  execution  of  their 
securities  transactions. 

8.  Applicants  wrill  create  internal 
control  procedures  for  the  careful 
monitoring  of  securities  transactions 
with  Affiliated  Banks  and  Affiliated 
Dealers.  These  procedures,  which  are 
described  in  the  conditions  set  forth 
below,  will  place  responsibility  for 
monitoring  the  fairness  of  such 
transactions  on  the  trustees  of  the  Trust. 

9.  Apphcants  state  that  there  is  no 
express  or  implied  understanding 
between  any  applicant  and  any  bank  (or 
its  bank  holding  company  or  affiliated 
persons)  that  is  (or  may  become)  an 
Affiliated  Bank  that  the  Manager  or  the 
Sub-Adviser  will  cause  any  of  the  Funds 
to  enter  into  transactions  with  such 
bank  (or  its  bank  holding  company  or 
affiliated  persons).  Moreover,  applicants 
specifically  state  that  the  Funds  do  not 
intend  and  are  not  requesting  exemptive 
relief  under  the  Act  in  order  to  permit 
allocation  of  securities  transactions  to 
banks  (or  their  bank  holding  companies 
or  affiliated  persons)  based  upon 
investment  in  any  of  the  Funds  by  such 
banks  or  their  clients  and  customers. 
The  Sub- Adviser  represents  that, 
consistent  with  its  fiduciary  duties  to 
the  Funds,  it  will  initiate  all  purchase 
and  sale  transactions  between  a  Fund 
and  an  Affiliated  Bank  (or  its  bank 
holding  company'or  affiliated  persons) 
and  that  it  will  enter  into  such 
transactions  with  the  interests  of  the 
Funds'  shareholders  solely  in  mind. 

10.  Applicants  note  that  the  Funds  are 
money  market  funds  subject  to  rule  2a- 
7.  Rule  2a-7  imposes  investment 
restrictions  requiring  that  the  Funds 
diversify  their  portfoUos  and  hold  only 
high  quality  securities  subject  to 
minimal  credit  risk,  and  certain  record- 
keeping and  reporting  requirements. 


Applicants  submit  that  rule  2a-7's 
restrictions  and  requirements  also 
minimize  opportunities  for  abuse. 

11.  Based  upon  the  foregoing, 
applicant  believes  that  the  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  that  the  proposed 
transactions  are  consistent  with  the 
pohcy  of  each  of  Funds,  and  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  The  board  of  trustees  of  the  Trust 
(a)  will  adopt  procedures,  pursuant  to 
which  transactions  may  be  effected  for 
the  Funds,  which  are  reasonably 
designed  to  provide  that  the  conditions 
in  paragraphs  2  through  7  below  and  the 
requirements  of  Investment  Company 
Act  Release  No.  13005  (February  2, 
1983)  have  been  complied  with;  (b)  will 
make  and  approve  such  changes  as  the 
board  deems  necessarj-;  and  (c)  will 
detennine  no  less  frequently  than 
quarterly  that  such  transactions  made 
during  the  preceding  quarter  were 
effected  in  compliance  with  such 
procedures.  These  procedures  also  will 
be  approved  by  a  majority  of  the  non- 
interested  trustees  of  the  Trust.  The 
investment  adviser  of  each  Fund  will 
implement  these  procedures  and  make 
decisions  necessary  to  meet  these 
conditions,  subject  to  the  direction  and 
control  of  the  board  of  trustees  of  the 
Trust. 

2.  No  Fund  will  engage  in  securities 
transactions  with  an  Affiliated  Bank  (or 
its  bank  holding  company  or  affiliated 
persons)  that  is  an  investment  adviser  to 
such  Fund.  No  Fund  will  purchase 
short-term  obligations  of  an  Affiliated 
Bank  (or  its  bank  holding  company  or 
affiliated  persons)  if,  as  a  result,  more 
than  5%  of  its  total  assets  would  be 
invested  in  such  obligations  of  the 
Affiliated  Bank  (or  its  bank  holding 
company  or  affiliated  persons).  No  Fund 
will  engage  in  transactions  with  an 
Affiliated  Bank  or  Affiliated  Dealer  that 
exercises  a  controlling  influence  over 
that  Fund  (and  "controlling  influence" 
shall  be  deemed  to  include,  but  is  not 
limited  to,  directly  or  indirectly, 
owning,  conlroUing,  or  holding  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Fund). 

3.  The  Funds  (a)  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 


procedures  (and  any  modifications 
thereto)  described  in  paragraph  1,  and 
(b)  will  maintain  and  preserve  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  transaction  setting 
forth  a  description  of  the  security 
purchased  or  sold,  the  identity  of  the 
person  on  tlie  other  side  of  the 
transaction,  the  terms  of  the  purchase  or 
sale  transaction,  and  the  information  or 
materials  upon  which  the 
determinations  described  below  were 
made.  Without  limiting  the  foregoing, 
such  record  will,  for  each  transaction, 
document  the  quotations  required  by 
condition  5  below,  including  the  names 
of  the  dealers,  the  names  of  the 
securities,  the  prices  quoted,  and  the 
times  and  dates  the  quotations  were 
received. 

4.  The  security  to  be  purchased  or 
sold  by  a  Fund  will  be  consistent  with 
the  investment  objectives  and  policies 
of  that  Fund  as  recited  in  the  Fund's 
registration  statement,  and  will  be 
consistent  with  the  interests  of  that 
Fund  and  its  shareholders.  Further,  tlie 
security  to  be  purchased  or  sold  by  that 
Fund  must  be  comparable  in  terms  of 
quality,  yield,  and  maturity  to  other 
similar  securities  that  are  appropriate 
for  the  Fund  and  that  are  being 
purchased  or  sold  during  a  comparable 
period  of  time.  In  the  case  of 
transactions  in  Unrated  Securities,  as 
defined  in  rule  2a-7(a)(20),  in  addition 
to  the  requirements  of  rule  2a-7 
applicable  to  such  Unrated  Securities, 
all  determinations  with  respect  to 
comparability  of  such  securities  to  rated 
securities  will  be  reviewed  and 
approved  at  least  quarterly  by  a  majority 
of  the  Fund's  trustees  who  are  not 
interested  persons  of  the  Fund. 

5.  The  terms  of  the  tran.sactions  must 
be  reasonable  and  fair  to  the 
shareholders  of  the  Fund  and  cannot 
involve  overreaching  of  the  Fund  or  its 
shareholders  on  the  part  of  any  person 
concerned.  In  considering  whether  the 
price  to  be  paid  or  received  for  a 
security  is  reasonable  and  fair,  the  price 
of  the  security  will  be  analyzed  with 
respect  to  comparable  transactions 
involving  similar  securities  being 
purchased  or  sold  during  a  comparable 
period  of  time.  With  respect  to  purchase 
or  sale  transactions,  the  Funds  or  their 
advisers  must  obtain  such  information 
as  they  deem  necessary  to  determine 
that  the  price  to  be  paid  or  received  for 
the  security  is  at  least  as  favorable  as 
that  available  from  other  sources.  With 
respect  to  transactions  involving 
repurchase  agreements,  the  Funds  or 
their  advisers  must  obtain  such 
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information  as  they  deem  necessar\-  to 
determine  that  the  income  to  be  earnod 
from  the  repurchase  agreement  is  at 
least  equal  to  that  available  from  other 
sources.  Without  limiting  the  foregoing, 
in  making  such  determinations,  the 
Funds  or  their  advisers  will  obtain 
competitive  quotations  from  at  Ii-ast  two 
other  dealers  with  respect  to  the  type  of 
security  involved  (the  same  instrument, 
credit  rating,  ranturity,  and  segment,  if 
any.  but  not  necessarily  the  identical 
.security  or  issuer),  except  that  if 
quotations  are  unavailable  from  two 
such  dealers,  only  one  other  competitive 
quotation  is  required.  With  respect  to 
prospective  purchases  of  securities, 
these  dealers  must  be  those  who  have 
securities  of  the  categories  and  the  type 
desired  in  their  inventories  and  who  are 
in  a  position  to  quote  favorable  prices 
with  respect  thereto.  With  respect  to  the 
prospective  disposition  of  securities, 
these  dealers  must  be  those  who.  in  the 
e.xperience  of  the  Funds  and  their 
advisers,  are  in  a  position  to  quote 
favorable  prices. 

6.  The  commission,  fee,  spread,  or 
other  remuneration  to  be  received  by  the 
Affiliated  Bank  or  Affiliated  Dealer  must 
be  reasonable  and  fair  compared  to  the 
commission,  fee,  spread,  or  other 
remuneration  received  by  brokers  or 
dealers  in  connection  with  comparable 
transactions  involving  similar  securities 
being  purchased  or  sold  during  a 
comparable  period  of  time,  but  in  no 
event  will  such  fee,  com.mission,  spread, 
or  other  remuneration  exceed  that 
which  is  stated  in  section  17(e)(2)  of  the 
Act. 

7.  Any  repurcha.se  agreement  will  be 
collateralized  fully  within  the  meaning 
of  rule  2a-7. 

For  thu  SEC,  by  the  Division  of  lnveslme:,t 
.Vlariiigemenf,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dppu  ty  Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 

Specialized  Small  Business  Investment 
Companies 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice. 


SUMMARY:  The  Small  Business 
Administration  (SBA)  has  completed 
the  3%  Preferred  Stock  Repurchase  Pilot 
Program  for  Small  Business  Investment 
Companies  licensed  under  section 
301(d)  of  the  Small  Business  Inve-stmcnt 
Act  (15  U.S.C.  681(d))  (Specialized 
SBICs  or  SSBICs),  and  now  will  offer 
each  currently  licensed  SSBIC  that  was 


not  in  the  Pilot  Program  the  opportunity 
to  apply  for  the  repurchase  of  its  3% 
preferred  stock  held  by  SBA.  This 
Notice  sets  forth  the  guidelines  SBA  is 
intending  to  follow  in  its 
implementation  of  this  Repurchase 
Program. 

DATES:  This  Notice  is  effective  on  .■\pril 
1.  1994  Written  comments  on  this 
Notice  must  be  received  no  later  than 
May  2.  1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Robert  D.  Stillman,  Associate 
Administrator  for  Investment.  U.S. 
Small  Business  Administration,  suite 
6:<00,  409  Third  Street  SW.. 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Dale,  Investment  Division,  l.'.S. 
Small  Business  Administration,  409 
Third  Street  SW..  Washington,  DC 
20416.  (202)205-7595. 
SUPPLEMENTARY  INFORMATION:  On  June 
19,1992,  SBA  published  a  NoUce  in  the 
Federal  Register  (the  Pilot  Notice) 
announcing  the  com.mencement  of  the 
3%  Preferred  Stock  Repurchase  Pilot 
Program  for  Small  Business  Investment 
Companies  licensed  under  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Specialized 
SBICs  or  SSBICs).  See  57  FR  27503. 

Policy  Statement 

The  policy  for  the  Repurchase 
Program  was  stated  in  the  Pilot  Notice, 
and  is  repeated  verbatim  as  follows: 

"SBA's  policy  is  to  administer  the 
Repurchase  Program  in  such  a  way  as  to 
maximize  the  capacity  of  SSBICs  to 
pro\  ide  financing  to  businesses  owned 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered  by 
-social  or  economic  disadvantage 

SBA  will  structure  each  transaction 
with  the  aim  of: 

1 .  Encouraging  and  facilitating  the 
investment  of  new  private  capital  into 
SSBICs; 

2.  Conserving  the  cash  resources  of 
each  participant; 

3.  Conserving  the  borrowing  potential 
of  each  participant; 

4.  Conserving  the  direct  and  guaranty 
budget  of  the  Speciahzed  SBIC  program; 

5.  Improving  the  financial  status  of 
the  participating  SSBICs; 

6.  Rehabilitating  (where  necessary) 
weak  SSBICs  to  improve  their  financial 
and  operating  effectiveness  without 
undue  risk  to  SBA;  and 

7.  Discouraging  voluntary  liquidations 
of  SSBICs  and  the  premature  surrender 
of  licenses. 

The  methodology  of  computing  the 
price  at  which  the  3%  preferred  stock  is 
sold  back  to  an  SSBIC  will  be  a  function 
of  four  factors  independent  of  any 


SSBIC.  and  four  factors  that  are  \  ariable 
with  each  SSBIC.  The  independent 
factors  an^: 

1.  Ave.rage  SBIC  Trriasurj'-based  10 
year  rate. 

2.  Barron's  Junk  Bond  Spread  over 
Treasury. 

3.  Preferred  stock  dividend  rate  (3%). 
and 

4.  The  adjustment  to  the  pricr  for 
ncm-marketability  of  shares. 

The  four  factors  that  are  variable  with 
each  individual  SSBIC  are: 

1 .  Number  of  years  that  dividends  are 
in  arrears, 

2.  Financial  rating  of  SSBIC,  as  rated 
bv  SBA. 

3.  Ability  uf  SSBIC  ta  have  paid 
dividends,  and 

4.  Par  value  of  stock  to  be  purchased. 
The  abo'  e  policy  will  be  executed  in 

such  a  way  as  to  prevent  windfall 
opportunities  to  SSBICs,  their 
managements,  or  owners;  and  to  a\  oid 
transfer  of  cash  flows  from  SSBICs  into 
SBA  to  the  detriment  of  the  program's 
effectiveness  and  liquidity. " 

Implementation  of  the  Repurchase 
Program 

In  accordance  with  the  Pilot  Notice, 
SBA  selected  nine  Sprtialized  SBICs 
which  had  indicated  an  interest  in 
participating  in  the  Pilot  Program.  The 
nine  licensees  repn?sented  a  cross- 
section  of  the  industry,  including  both 
financially  distressed  and  non- 
distressed companies.  SBA  considered 
and  structured  each  repurchase 
transaction  in  accordance  with  the 
policy  restated  above. 

Of  the  nine  companies  selected  to 
participate  in  the  Pilot  Program,  six 
have  completed  the  repurchase  of  their 
stock.  Of  the  remaining  three 
companies,  one  withdrew  voluntarily, 
one  never  submitted  an  apphcation.  and 
one  was  denied  participation  because  of 
regulator}'  violations  which  would  not 
have  been  cured  bv  the  repurchase. 

As  stated  in  thelPilot  Notice,  the 
objective  of  the  Pilot  F^ogram  was  to  test 
SBA's  Repurcha.se  Program  procedures 
and  to  suggest  changes  that  might 
facilitate  future  transactions.  Many  ol 
the  issues  raised  during  the  Pilot 
Program  concerned  the  following: 

1.  Development  of  a  formula  for 
determining  the  repurchase  price; 

2.  Special  considerations  Dependent 
on  the  financial  condition  of  SSBICs; 

3.  Application  of  the  Repurchase 
Program  to  companies  which  are 
involved  in  change  of  ownership 
transactions;  and 

4.  Methods  and  conditions  of 
financing  the  repurchase.  Approaches  to 
these  issues,  and  their  resolution  for  the 
Repurchase  Program,  are  described 
below: 
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1.  Repurchase  Price  Formula 

A  repurchase  price  formula  was 
developed  in  general  accordance  with 
the  methodology  included  in  the  policy 
statement  repeated  above,  and  applied 
to  the  particular  situation  of  each  of  the 
pilot  participants.  The  formula  for  the 
preferred  share  price  was  a  substitute 
for  fair  market  value,  since  there  is  no 
market  for  these  shares.  Based  on  the 
recommendations  of  two  independent 
expert  studies,  the  formula  for 
computing  the  percentage  of  par  value 
to  be  used  in  the  Pilot  Program  was  the 
sum  of  three  elements: 

(1)  The  percentage  of  par  which 
represented  the  differential  between  an 
instrument  paying  3%  and  the  "all-in" 
cost  of  the  June  1991  SBIC  funding  rate. 
This  differential  represented  a  discount 
from  par,  since  a  3%  return  was 
significantly  below  the  market  rate  at 
June  1991.  The  percentage  of  par  value 
remaining  after  subtracting  the  discount 
computed  to  32.05%. 

(2)  An  adjustment  based  on  the 
fmancial  rating  of  the  particular  SSBIC, 
plus  an  adjustment  based  on  a  junk 
bond  spread  over  Treasures,  plus  an 
adjustment  for  lack  of  marketability  of 
the  3%  preferred  stock.  In  practice, 
these  adjustments  added  only  2%  to  4% 
to  the  price  for  individual  companies  in 
the  Pilot  Program. 

(3)  The  third  element  represented  the 
present  value  of  the  benefit  to  the  SSBIC 
from  deferring  payment  of  preferred 
dividends  which  it  had  the  capacity  to 

pay- 
In  view  of  the  very  small  effect  of  the 

second  element  on  overall  valuation,  the 

complexity  of  its  computation,  and  the 

extent  of  financial  data  and  analysis 

required  for  its  determination,  SBA  has 

decided  to  substitute  a  fixed  input  of 

3%  for  the  Repurchase  Program.  This 

was  the  midpoint  of  the  range  of 

adjustments  for  this  element  in  the  Pilot 

Program. 

SBA  also  determined  that  the  third 
element  may  be  duplicative  of  the 
continuing  obligation  of  a  licensee  to 
pay  accrued  dividends  under  certain 
conditions  enumerated  herein. 
Consequently,  only  the  first  two 
elements  will  be  utilized  in  determining 
the  price  for  the  preferred  shares  being 
repurchased. 

For  the  Repurchase  Program,  SBA 
intends  to  fix  the  sum  of  the  two 
elements  at  35%  of  par  value,  using  the 
June  1991  interest  rate  inputs  in 
recognition  of  the  extended  delay  in 
completing  the  Pilot  Program.  Thus,  the 
price  to  be  paid  by  any  SSBIC 
repurchasing  3%  preferred  stock  under 
this  Program  will  be  35%  of  par.  This 
compares  with  a  range  of  repurchase 


prices  calculated  for  all  of  the  pilot 
participants  of  34.6554%  to  36.2257% 
of  par  value. 

To  avoid  a  windfall,  and  to  assure  the 
desired  result  of  retaining  funds  in  an 
active  SSBIC  program,  repurchases 
below  par  during  the  Pilot  Program  were 
made  on  condition  that  if  the  licensee 
became  inactive  or  was  liquidated 
during  a  five  year  period  following  the 
repurchase,  SBA  would  have  a  preferred 
liquidating  interest  in  the  licensee.  SBA 
intends  to  continue  this  practice  for  the 
remainder  of  the  Repurchase  Program, 
as  described  below  under  "Other  critical 
terras  of  the  repurchase  transactions." 

2.  Special  Considerations  Dependent 
Upon  Financial  Condition  of  SSBIC 

SBA's  evaluation  of  the  Pilot  Program 
has  led  it  to  conclude  that  in  order  to 
be  consistent  with  the  stated  policy 
objectives  of  the  Program,  the  amount 
and  the  timing  of  any  required  payment 
of  accrued  dividends  should  be  related 
to  the  financial  strength  of  the  particular 
SSBIC  purchasing  its  preferred  stock 
from  SBA. 

For  an  SSBIC  which  has  no  practical 
prospect  of  making  dividend  payments, 
the  Repurchase  Program  will  assist  in 
strengthening  the  licensee's  financial 
condition  and  enabling  it  to  attract  new 
capital. 

For  those  SSBICs  which  are 
financially  strong  enough  to  make 
dividend  payments,  the  program 
objectives  are  met  if  the  deferral  or 
reduction  of  dividend  payments 
provides  an  incentive  for  the  SSBIC  to 
remain  active  in  its  investment  program, 
and  to  defer  distributions  to  its 
shareholders. 

Accordingly,  the  following  guidelines 
have  been  developed  to  distinguish 
between  the  two  categories  of  SSBICs 
and  to  provide  for  the  treatment  of 
accrued  dividends  for  each  category: 

(a)  Companies  which  lack  any 
reasonable  prospect  of  paying  accrued 
dividends  are  defined  as  those  which,  as 
of  the  licensee's  fiscal  year  end 
immediately  preceding  the  publication 
of  this  Notice,  have  undistributed 
realized  losses  and  a  capital  impairment 
percentage  (as  defined  in  13  CFR  part 
107)  of  at  least  10%.  These  licensees  are 
referred  to  as  "distressed"  for  purposes 
of  the  Repurchase  Program.  For 
distressed  licensees,  the  accrued 
dividends  will  be  extinguished 
completely  at  the  time  of  repurchase. 
This  will  remove  a  contingent  liability 
which  would  otherwise  impede  their 
efforts  to  raise  new  capital.  In  the 
distressed  licensee's  repurchase 
agreement  with  SBA,  the  company  will 
agree  to  remain  active  for  a  five  year 
period  and  to  be  subject  to  the 


guidelines  for  change  of  ownership 
transactions  discussed  below, 
(b)  For  the  remaining  "non- 
distressed" SSBICs,  which  have  a 
reasonable  prospect  of  being  able  to  pay 
accrued  dividends,  forgiveness  of  the 
dividends  by  SBA  will  be  used  as  an 
inducement  to  defer  distributions  of 
cash  out  of  the  program,  either  to  SBA 
or  the  owners.  In  these  cases, 
forgiveness  is  conditioned  on  their 
agreement  to  remain  active  in  the  SSBIC 
program  for  a  five  year  period,  during 
which  time  the  accrued  dividends  are 
reduced  on  a  straight-line  basis  over  a 
period  of  five  years  or  the  term  of  any 
debt  incurred  to  finance  the  repurchase, 
whichever  is  longer.  Distributions  to 
owners  may  be  made  only  after  paying 
the  remaining  dividends  payable  to 
SBA.  The  licensee  will  agree  to  be 
subject  to  the  guidelines  for  change  of 
ownership  transactions  discussed 
below. 

3.  Change  of  Ownership  Transactions 

For  SSBICs  that  engage  in  a  change  of 
ownership  either  before  or  after  the 
repurchase  of  their  3%  preferred  stock, 
it  is  necessary  to  avoid  having  the 
benefits  of  the  repurchase  result  in  a 
windfall  to  the  seller  or  buyer,  rather 
than  increasing  the  funds  available  for 
investment  by  the  SSBIC.  To  avoid 
having  a  prospective  repurchase  of  3% 
preferred  stock  affect  the  purchase  price 
of  the  company,  the  following  policy 
has  been  adopted: 

(a)  Where  the  selling  SBIC  is 
"distressed",  the  dividends  accrued  at 
the  time  of  repurchase  will  be  forgiven. 
The  preferred  stock  may  be  repurchased 
at  the  formula  price,  subject  to  the 
agreement  of  the  purchaser  to  operate  as 
an  active  SSBIC,  and  if  operations  are 
discontinued  or  the  SSBIC  liquidated 
within  five  years,  to  pay  SBA  the 
amount  of  its  liquidating  interest,  as 
described  under  "Other  critical  terms  of 
the  repurchase  transactions"  below. 

(b)  Where  the  selling  SSBIC  is  not 
"distressed",  the  remaining  balance  of 
accrued  dividends  as  of  the  date  of  the 
change  of  ownership  must  be  paid 
before  any  future  distributions  are  made 
by  the  licensee.  In  addition,  the 
purchaser  must  agree  to  the  conditions 
concerning  active  operation  described 
in  the  preceding  paragraph. 

4.  Financing  the  Repurchase 

Since  the  purpose  of  the  Repurchase 
Program  is  to  strengthen  the  financial 
condition  of  SSBICs,  the  most  desirable 
source  of  financing  for  the  repurchase 
transaction  is  new  capital  invested  in 
the  SSBIC  Financing  with  cash  already 
in  the  SSBIC  is  inconsistent  with  the 
poUcy  of  avoiding  the  transfer  of  cash 


flows  from  SSBICs  into  the  SBA. 
Experience  in  the  Pilot  Program, 
however,  confirmed  that  new  capital  is 
not  available  to  all  participants, 
particularly  those  which  are  in  financial 
distress.  Consequently,  payment  of  the 
repurchase  price  for  the  participating 
companies  was  structured  in  one  of  four 
ways:  (1)  All  cash,  following  the  raising 
of  new  capital,  (2)  a  promissory  note 
payable  to  SBA  in  exchange  for  the 
preferred  stock.  (3)  all  cash,  from  third- 
party  unsecured  financing,  or  (4)  a 
combination  of  any  of  the  above. 

Where  borrowings  from  SBA  or  third 
parties  are  used  to  finance  the 
repurchase,  they  are  intended  to  provide 
interim  financing  while  permanent 
equity  capital  is  raised.  SBA  loans  made 
for  this  purpose  will  be  at  an  interest 
rate  which  is  2%  higher  than  the 
Treasury  rate  for  a  comparable  maturity, 
and  any  such  loans  must  fully  amortize 
if  longer  than  five  years.  SBA  loans  will 
provide  the  Agency  with  a  securitv 
interest  in  the  licensee's  assets  and  will 
contain  restrictive  covenants  and 
conditions. 

Long-term  financing  by  SBA  in  the 
form  of  guaranteed  debentures  or  4% 
preferred  slock  is  intended  to  be  used  to 
increase  the  capacity  of  SSBICs  to  invest 
or  lend  money  to  small  businesses; 
consequently,  it  is  inappropriate  to  use 
these  as  sources  of  financing  for  the 
preferred  stock  repurchase. 

SBA  shall,  in  its  sole  discretion, 
determine  the  form  of  payment  it  will 
accept  for  a  ficensee's  3%  preferred 
stock,  including  cash  or  an  amortizing 
or  non-amortizing  note,  or  a 
combination  thereof. 

Third  party  debt  used  for  the 
repurchase  must  be  unsecured  since 
granting  a  security  interest  in  the 
SSBICs  assets  reduces  the  value  of 
SBA's  liquidating  interest. 

For  licensees  financing  their 
repurchase  through  SBA  or  a  third 
party,  the  liquidating  interest  held  by 
SBA  will  amortize  over  a  period  of  five 
years  or  the  term  of  the  repurchase  debt, 
whichever  is  longer. 

It  is  contemplated  that  the  SSBIC  will 
increase  its  private  capital  by  an  amount 
equal  to  the  repurchase  price,  either 
from  the  proceeds  of  new  capital 
invested  in  the  SSBIC  since  April  1 , 
1993  or  through  the  permanent 
capitalization  of  retained  earnings 
available  for  distribution  as  permitted 
under  program  accounting  rules.  The 
amount  that  may  be  capitalized  for  this 
purpose  is  limited  to  profits  generated 
since  the  licensee's  fiscal  year  end 
immediately  preceding  the  publication 
of  this  Notice. 

Other  terms  required  in  connection 
with  the  use  of  debt  financing  of  the 
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repurchase  are  included  in  "Other 
critical  terms  of  the  repurchase 
transactions"  below. 

Further  Discussion  of  the  Repurchase 
Program 

The  Repurchase  Program  is  intended 
to  strengthen  the  SSBIC  Program  and 
enable  it  to  provide  additional  financing 
to  small  businesses.  It  is  not  intended  to 
transfer  value  from  SBA  to  the  owners 
of  SSBICs  without  consideration.  The 
proposed  terms  of  the  Repurchase 
Program  assure  these  intentions  are 
fulfilled. 

It  should  be  noted  that  the  3% 
preferred  stock  to  be  repurchased  under 
the  Repurchase  Program  has  no 
provision  for  a  "put"  by  SBA  or 
mandatory  redemption  by  the  SSBIC. 
Further,  the  SSBIC  is  not  required  to 
pay  accnicd  dividends  to  SBA: 
however,  distributions  to  other 
shareholders  may  not  be  made  until  any 
such  dividends  have  been  paid. 

The  repurchase  price  to  be  paid  for 
the  preferred  stock  is  based  on  actual 
market  indicators,  and  is  intended  to 
represent  a  reasonable  substitute  for  fair 
market  value,  since  these  securities  are 
not  publicly  traded.  For  an  SSBIC  which 
does  not  intend  to  liquidate  or  transfer 
ownership  in  the  foreseeable  future,  the 
difference  between  par  value  and  the 
repurchase  price  is  an  unrealized  loss 
already  sustained  by  SBA.  In  this  case, 
the  sale  itself  does  not  create  the  loss. 

An  SSBIC  which  intends  to  liquidate 
or  transfer  ownership  would  be 
required,  in  the  absence  of  the 
Repurchase  Program,  to  pay  its  accrued 
di\idends  and  repurchase  its  3% 
preferred  at  par  before  any  liquidating 
distributions  could  be  made  to  its  other 
shareholders.  Nevertheless,  there  is 
often  insufficient  value  in  the  licensee 
under  such  circumstances  for  SBA  to 
recover  the  full  amount  due. 

To  avoid  the  opportunity  for  a 
windfall  through  repurchase  at  a  price 
below  par  value  and/or  the  forgiveness 
of  accrued  dividends,  the  Repurchase 
Program  requires  that  as  consideration 
for  the  repurchase,  the  SSBIC  agree  to 
remain  active  for  a  five  year  period.  If 
the  SSBIC  liquidates  or  becomes 
inactive  prior  to  the  end  of  this  period, 
it  is  required  to  pay  a  declining 
proportion  of  the  difference  between  the 
par  value  and  the  repurchase  price  of 
the  shares.  This  is  consistent  writh  the 
purpose  of  the  Program:  To  encourage 
SSBICs  to  continue  investing  or  lending 
funds  to  small  businesses. 

Similarly,  the  terms  of  forgiveness  of 
accrued  dividends  are  designed  to 
further  the  purpose  of  the  Program 
without  providing  a  windfall  to  the 
SSBIC,  its  owners  or  management. 


In  the  case  of  an  SSBIC  in  financial 
distress,  with  no  reasonable  prospect  nf 
paying  its  accrued  dividends,  SBA  is 
not  surrendering  value  when  it  forgives 
such  dividends.  At  the  same  time,  the 
SSBIC  program  benefits  from  such 
forgiveness  because  it  strengthens  the 
financial  condition  of  the  SSBIC  and 
increases  the  licensee's  opportunities  to 
secure  additional  financing  or  to  be 
acquired  by  owners  who  would  commit 
to  remain  active  in  the  program. 

A  non-distressed  SSBIC  can  gain  the 
benefit  of  the  dividend  forgiveness  only 
by  agreeing  to  remain  active  in  the 
program  for  five  years,  and  to  pay  the 
dividends  on  a  declining  scale  during 
that  period  (ur  during  the  term  of  any 
repurchase  debt,  if  longer)  as  a 
precondition  to  any  distributions  to  its 
other  shareholders.  This  should 
encourage  these  SSBICs  to  defer 
distributions,  and  therefore  have  greater 
resources  available  for  investments  or 
loans  to  small  businesses.  Should  the 
SSBIC  become  inactive,  SBA  will  have 
the  right  to  demand  payment  of  the 
accrued  dividends  as  of  the  end  of  the 
fiscal  year  for  which  the  licensee 
became  inactive. 

In  the  event  of  a  change  of  ownership 
of  an  SSBIC,  the  potential  forgiveness  of 
accrued  dividends  would  be  a  factor  in 
determining  the  purchase  price  to  the 
new  owner.  To  avoid  tho  possibility  that 
the  benefit  of  such  forgiveness  might 
therefore  benefit  buyer  or  seller,  witliout 
increasing  the  financial  strength  of  the 
SSBIC,  the  terms  of  the  repurchase 
provide  that  in  this  case  the  remaining 
balance  of  dividends  accrued  as  of  the 
date  of  the  ownership  change  (which 
may  have  been  reduced  by  the  terms  of 
the  preferred  repurchase,  if  completed 
earlier)  must  be  paid,  either  at  the  time 
of  sale,  or  later,  but  before  any 
distributions  are  made  by  the  new 
owner. 

It  should  also  be  noted  that  SSBICs 
with  regulatory  violations  that  would 
not  be  cured  by  repurchasing  their  stock 
at  a  discount  will  be  ineligible  to 
participate  in  the  Repurchase  Program. 

Other  Critical  Terms  of  the  Repurchase 
Transactions 

SBA  has  determined  that  it  is 
necessary  to  include  the  following 
provisions  in  the  agreements  to 
repurchase  3%  preferred  stock: 

1 .  To  evidence  the  agreement  of  the 
SSBIC  to  remain  active  as  a 
consideration  for  the  opportunity  to 
repurchase,  an  SSBIC  repurchasing  its 
preferred  stock  at  a  discount  will  be 
required  to  grant  SBA  a  preferential 
limited  ownership  interest  (the 
"liquidating  interest")  in  a  newly 
created  capital  account.  As  soon  as  the 
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repurchase  is  completed,  this  account 
will  be  credited  by  the  SSBIC  in  an 
amount  equal  to  the  discount  at  which 
the  stock  was  repurchased.  The  value  of 
SBA's  liquidating  interest  in  the  account 
will  dechne  on  a  straight  line  basis  over 
time  (generally  five  years  or  the 
duration  of  any  repurchase  financing, 
whichever  is  longer).  In  the  event  of  a 
change  of  ownership  of  the  licensee, 
SBA's  liquidating  interest  continues  in 
effect  on  the  same  terms  as  would  have 
applied  had  the  change  of  ownership 
not  taken  place. 

The  balance  in  the  new  capital 
account  may  be  included  in  the 
licensee's  private  capital  only  for 
purposes  of  calculating  the  licensee's 
"overhne"  limitation  and  its  capital 
impairment  percentage. 

In  order  to  make  the  SBA  Uquidating 
interest  a  matter  of  public  record,  the 
SSBIC  will  be  required  to  evidence  it  by 
an  amendment  to  its  Articles  of 
Incorporation. 

2.  An  SSBIC  that  finances  its 
repurchase  through  SBA  or  a  third  party 
lender  will  be  expected  to  agree  that, 
during  the  term  of  the  financing,  or  until 
private  capital  in  the  amoimt  of  the 
repurchase  price  is  raised  (whichever  is 
earlier),  it  will  not: 

a.  Make  any  distribution  in  favor  of 
any  non-SBA  shareholder  or  associate 
(as  defined  in  13  CFR  107.3)  of  the 
licensee,  except  with  the  prior  approval 
of  SBA.  This  is  to  protect  the  value  of 
SBA's  liquidating  interest. 

b.  Prepay  the  financing  without  SBA's 
approval  This  is  intended  to  conserve 
the  cash  resources  of  the  SSBIC,  avoid 
the  use  of  its  idle  funds  for  the 
repurchase,  and  avoid  the  transfer  of 
cash  resources  bom  the  SSBIC  to  SBA. 

c.  Apply  for  new  leverage  from  SBA. 
This  is  meant  to  encourage  the  SSBIC  to 
raise  new  capital  for  the  repurchase. 
Refundings  of  existing  leverage  would 
not  be  restricted  by  this  provision. 

d.  Grant  a  security  interest  in  its 
assets  to  any  party  other  than  SBA.  This 
is  to  protect  the  value  of  SBA's 
liquidating  interest. 

Application  Procedure 

After  considering  any  comments 
received  concerning  this  Notice,  SBA 
will  distribute  a  Policy  and  Procedure 
Release  to  all  SSBICs  announcing  the 
commencement  of  the  Repurchase 
Program  and  explaining  the  application 
procedures.  All  Ucensees  with 
outstanding  3%  preferred  stock  will 
then  have  one  year  to  apply  to 
repurchase  their  stock  from  SBA.  No 
applications  will  be  accepted  after  that 
date. 

SBA  intends  to  consider  applications 
and  process  repurchases  in  the  order  in 


which  the  applications  are  received, 
subject  to  any  special  needs  of  severely 
distressed  licensees.  SBA  anticipates 
that  all  repurchases  will  be  completed 
within  three  years  from  the  effective 
date  of  the  final  rule. 

Authority:  Title  III  of  the  Small  Business 
Investment  Act.  15  U.S.C.  681  et  seq.:  15 
use  687(c);  15  U.S.C.  683;  15  U.S.C.  687d; 
15  U.S.C.  687g;  15  U.S.C.  687b;  15  U.S.C. 
687m,  as  amended  by  Pub.  L.  102-366. 

Dated:  March  24, 1994. 
Erskine  B.  Bowles, 
Administrator. 

IFR  Ddc.  94-7847  Filed  3-31-94;  8:45  am] 
BtLLINe  CODE  8025^1 -M 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

Policy  Statement  PS-109, 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  wnthin  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circ  jmstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  94-2-19,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  April  1, 1994, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1993 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department.  By  Order 
94-3-54  cargo  rates  may  be  adjusted  by 
the  following  adjustment  factors  over 
the  April  1, 1982  level: 

Atlantic  1.1147 

Western  Hemisphere  1.1068 

Pacific 1.5748 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation: 
March  28. 1994. 
Patrick  V.  Murphy, 

Actwg  Assistant  Secretary- for  Aviation  and 
International  Affairs. 

IFR  Doc  94-7806  Filed  3-31-94;  8:45  am) 
KLUMO  CODE  4810-e2-(> 


[Docket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (L\TCA).  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFLbase 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL,  and  Order  94-2- 
18  established  the  currently  effective 
two-month  SFFL  applicable  through 
March  31, 1994. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  April  1, 1994, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1993 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  94-3-50  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic  1.3221 

Latin  America  1.3211 

Pacific 2.0197 

Canada 1.4152 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation: 
March  25, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary-  for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-7807  Filed  3-31-94;  8:45  am] 
BtLUNG  CODE  4910-ft2-M 


Federal  Higtiway  Administration 

Request  for  Participation  in  Public 
Forums  for  the  Development  of  a 
National  Intelligent  Vehlcie  Highway 
Systems  (IVHS)  Architecture 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Department  of 
Transportation  hereby  announces  its 
interest  in  public  participation  in  the 
definition  of  a  national  IVHS 
architecture.  The  architecture  will  be 
used  to  establish  standards  which  will 
guide  IVHS  deployments  and  ensure  the 
national  compatibility  of  IVHS 
technology.  This  notice  announces  the 
dates  and  locations  of  the  first  series  of 
meetings,  scheduled  to  take  place  in 
April  and  May  1994.  The  subsequent 
series  of  meetings  will  be  taking  place 
in  November  1994,  Jime  1995,  and  May 
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1996.  The  intent  of  these  meetings  is  to 
provide  non-technical  information  on 
the  architecture  development  efforts  and 
receive  audience  feedback.  Because  a 
variety  of  groups  are  recognized  as 
important  to  this  definition  process,  the 
Department  is  interested  in 
participation  from  a  broad  range  of 
individuals  and  organizations 
including,  but  not  limited  to,  elected 
officials  from  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  small  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 
DATES:  The  forums  are  scheduled  as 
follows: 

1.  April  21,  1994,  8  a.m.  to  4:30  p.m., 
Atlanta,  Georgia. 

2.  April  26,  1994,  8  a.m.  to  4:30  p.m.. 
Washington,  DC. 

3.  April-27,  1994,  8  a.m.  to  4:30  p.m., 
Boston,  Massachusetts. 

4.  April  28,  1994,  8  a.m.  to  4:30  p.m.. 
New  York,  New  York. 

5.  May  4,  1994,  8  a.m.  to  4:30  p.m., 
Chicago,  Illinois. 

6.  May  5,  1994,  8  a.m.  to  4:30  p.m.. 
Kansas  Citv,  Missouri. 

7.  May  6.  1994,  8  a.m.  to  4:30  p.m.. 
Dallas/Ft.  Worth,  Texas. 

8.  May  9. 1994,  8  a.m.  to  4:30  p.m.. 
Denver,  Colorado. 

9.  May  10, 1994,  8  a.m.  to  4:30  p.m.. 
San  Francisco,  California. 

10.  May  11,  1994,  8  a.m.  to  4:30  p.m., 
Seattle,  VVashington. 

ADDRESSES:  The  forums  will  be  held  at 
the  following  locations: 

1.  Atlanta — Atlanta  Hilton  &  Towers, 
255  Courtland  Street,  NE.,  Atlanta,  Ga. 
30303. 

2.  Washington — Marriott  Crystal  City, 
1999  Jefferson  Davis  Hwv-,  Alexandria, 
Va.  22202. 

3.  Boston— Copley  Plaza  Hotel,  138 
St.  James  Ave.,  Boston,  Mass.  02116. 

4.  New  York  City — Roosevelt  Hotel, 
45  East  45th  St..  New  York,  N.Y.  10017. 

5.  Chicago — Ramada  Hotel  & 
Conference  Center,  2875  N.  Milwaukee 
Ave.,  Northbrook,  111.  60062. 

6.  Kansas  City — Hilton  Plaza  Airport, 
8801  NW  112th  St.,  Kansas  City,  Mo. 

7.  Dallas/Fort  Worth — Grapevine 
Convention  Center.  1209  S.  Main  St., 
Grapevine,  Tex.  76051. 

8.  Denver — Embassy  Suites  Airport, 
4444  N.  Havana  St.,  Denver,  Colo. 
80239. 

9.  San  Francisco — Pare  Oakland.  1001 
Broadway,  Oakland,  Cal.  94607. 

10.  Seattle — Embassy  Suites  Hotel, 
20610  44th  Ave.  West.  L>Tinwood, 
Wash.  98036. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Schagrin,  FHWA.  HT\'-10, 


Washington.  DC  20590.  (202)366-2180, 
Fax:  (202)366-8712,  office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  for  legal  Federal 
holidays;  or  Mr.  Rick  Schuman,  IVHS 
AMERICA,  400  Virginia  Avenue,  SW.. 
suite  800,  Washington,  D.C.  20024, 
(202)484-4847. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IVHS  program  is  a  national 
initiative  to  use  computer,  electronics 
and  communications  technologies  to 
increase  the  performance  of  the  Nation's 
surface  transportation  system.  In  the 
future,  IVHS  technologies  will  be 
applied  to  all  types  of  vehicles  (trucks, 
buses,  and  cars),  to  information  devices 
(computers,  kiosks,  hand-held  devices), 
and  to  all  parts  of  the  surface 
transportation  system  (freeways,  urban 
arterial  roadways,  city  streets,  rural 
roads,  and  intermodal  connections). 
IVHS  technologies  will  also  be  used  to 
improve  safety,  reduce  congestion, 
improve  air  quality,  and  increase  the 
Nation's  economic  efficiency. 

The  objective  of  the  IVHS 
Architecture  Development  Program  is  to 
develop  a  national  IVHS  architecture  by 
1996.  Teams  headed  by  Hughes  Aircraft 
Co.  (FuUerton.  CA),  LORAL/IBM 
(Manassas,  VA),  Rockwell  International 
Corp.  (Anaheim,  CA),  and  Westinghouse 
Electric  Corp.  (Baltimore,  MD),  have 
been  selected  by  the  Department  to 
develop  alternative  system  concepts,  or 
"architectures,"  for  the  IVHS  program. 

IVHS  represents  an  unprecedented 
opportunity  to  improve  the  effectiveness 
of  our  Nation's  surface  transportation 
system  while  at  the  same  time  helping 
to  mitigate  some  of  the  harmful  side 
effects,  such  as  vehicle  emissions  and 
energy  consumption.  The  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (Pub.  L.  102-24,  105  Stat.  1914) 
gives  DOT  the  responsibility  of 
providing  the  leadership  and  guidance 
necessary  to  ensure  national  IVHS 
compatibility  over  the  long  term.  The 
teams  listed  above  will  each  be 
exploring  different  ways  to  achieve  this 
compatibility. 

The  architecture  development 
program  began  on  September  15,  1993, 
and  will  proceed  in  two  phases.  Phase 
I  will  last  until  December  1994  and  will 
result  in  the  definition  of  multiple 
system  architectures.  Each  of  the  teams 
listed  above  will  define  a  unique 
architecture  that  will  be  flexible  enough 
to  incorporate  new  functions  and 
technologies  as  the  systems  evolve  over 
time.  Each  architecture  will  also  be  able 
to  accommodate  varying  levels  of 
implementation  so  that  public  agencies 


and  private  consumers  can  acquire  only 
what  is  important  to  them.  The 
architecture  will  also  provide  guidance 
on  integrating  or  upgrading  existing 
systems  so  as  to  presen.'e  current 
investments. 

Those  teams  that  develop  the  most 
promising  architectures  will  continue 
into  Phase  II.  Lasting  from  December 
1994  to  July  1996,  Phase  II  will  focus  on 
the  detailed  evaluation  of  the  remaining 
architectures.  Throughout  both  phases, 
the  teams  will  have  the  opportunity  to 
refine  their  architecture  as  they  gain 
further  knowledge  and  insight  (through 
such  means  as  the  architecture  forums). 
At  the  conclusion  of  Phase  II  in  mid- 
1996,  a  single  architecture  will  emerge. 
This  resulting  architecture  will  be  used 
to  establish  standards  which  will  guide 
IVHS  deplo\Tnents  and  ensure  national 
compatibility. 

At  each  of  the  meetings  announcf»d 
today,  representatives  of  each  of  the  four 
teams  currently  involved  in  developing 
alternative  system  definitions  and 
deployment  scenarios  for  a  national 
IVHS  will  discuss  their  architecture  in 
terms  of  a  broad  vision  as  well  as  what 
the  socio-economic  implications  of  each 
of  these  alternatives  are.  In  return, 
feedback  will  be  solicited  from  the 
audience,  which  will  be  used  to  help 
guide  the  definition  of  the  architectun?s 
as  well  as  support  the  process  for 
selection  of  a  single  national 
architecture. 

Because  a  variety  of  groups  are 
recognized  as  important  to  this 
definition  process,  the  Departn»ent  is 
interested  in  participation  from  a  broad 
range  of  individuals  and  organizations 
including,  but  not  limited  to,  elected 
officials  from  State  and  local 
governments,  consumer  groups,  vehicle 
manufacturers  and  other  private  sector 
entities,  transit  authorities,  toll 
authorities,  smaJl  businesses,  academic 
institutions,  associations,  and 
individual  citizens. 

All  meetings  in  a  given  series  will 
cover  the  same  material.  Therefore,  it  is 
not  necessary  for  interested  parties  to 
attend  more  than  one  meeting  in  a 
series.  Although  there  is  no  fee  to  attend 
these  meetings,  pre- registration  for 
planning  purposes  is  requested. 

TO  PRE-REGISTER  CONTACT:  Valerie 
Cassan  of  IVHS  America  at  (202)  484- 
4847.  Fax:(202)  484-3483. 

References 

The  following  references  are  provided  in 
order  to  assist  those  individuals  desiring 
further  background  information  on  the  IVHS 
program.  This  is  not  a  complete  list  of  I\'HS 
references. 
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1.  Intelligent  Vehicle  Highway  Systems  Act 
of  1991,  Pub.  L.  102-240.  title  VI.  part  B.  105 
Stat.  2189  (December  18. 1991). 

2.  Department  of  Transportation,  IVHS 
Strategic  Plan-Report  to  Congress 
(Publication  No.  FH\VA-SA-93-009. 
December  1992).  Available  from  the  FIIVVA 
(HTV-10).  400  Seventh  Street.  SW.. 
Washington.  DC  20590,  (202)  366-2196. 

3.  Strategic  Plan  for  Intelligent  Vehicle 
Highway  Systems  in  the  United  States  (May 
20. 1992).  Available  from  IVHS  AMERICA, 
400  Virginia  Ave.  SW.,  suite  800, 
Washington,  DC  20024-2730,  (202)  484- 
4847. 

4.  Video:  IVHS  Technologies  for 
Transportation.  Available  from  the  FHWA 
(HTV-10),  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  (202)  306-2196. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  March  25. 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
|FR  Doc.  94-7777  Filed  3-31-94:  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-34;  Notice  3] 

American  Honda  Motor  Co.,  Inc.; 
Appeal  of  Denial  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

American  Honda  Motor  Co.,  Inc. 
(Honda)  of  Torrance,  California  has 
appealed  a  decision  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  that  denied  Honda's  petition 
that  its  noncompliance  with  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  209  be  deemed  inconsequential  as 
it  relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  Honda's 
appeal  is  published  under  49  CFR  556.7 
and  556.8  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
appeal. 

Honda  determined  that  some  of  its 
seat  belt  assemblies  installed  in  its 
vehicles  failed  to  comply  with  49  CFR 
571.209.  Federal  Motor  Vehicle  Safety 
Standard  No.  209,  "Seat  Belt 
Assemblies,"  and  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573. 
Honda  petitioned  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

More  specifically.  Paragraph  S4.3(j)(3) 
of  Standard  No.  209  requires  that  "an 
emergency  locking  retractor  of  a  Type  1 
or  Typ<}  2  seat  belt  assembly  •   *   •  shall 
not  lock,  if  the  retractor  is  sensitive  to 


vehicle  acceleration,  when  the  retractor 
is  rotated  in  any  direction  to  any  angle 
of  1 5  degrees  or  less  from  its  orientation 
in  the  vehicle  *   *   *  "  In  its  original 
petition,  Honda  stated  that  the  retractors 
on  some  of  its  assemblies  lock  up  when 
they  are  rotated  to  an  angle  of 
approximately  ten  degrees  or  more.  The 
affected  assemblies  involve  the  rear 
outside  seating  positions  on 
approximately  1.2  million  model  year 
1990, 1991,  and  1992,  and  early  1993 
two-door  and  four-door  Accords.  When 
the  vehicle  in  which  the  noncomplying 
belt  is  installed  is  in  certain  parking 
positions  such  as  on  a  steep  uphill 
grade,  the  rear  seat  occupants  are 
sometimes  unable  to  pull  the  belt  out  of 
the  retractor,  and  thus  cannot  fasten 
their  belts.  The  vehicle  must  be  moved 
to  a  more  level  position  for  the  rear  seat 
occupant  to  be  able  to  put  on  the  seat 
belt.  Notice  of  receipt  of  the  petition 
was  published  in  the  Federal  Register 
on  May  21,  1993  (58  FR  29689).  The 
reader  is  referred  to  that  notice  for 
further  information. 

On  January  6,  1994,  NHTSA 
publi^ed  a  notice  in  the  Federal 
Register  (59  FR  795),  denying  Honda's 
petition,  stating  that  the  petitioner  had 
not  met  its  burden  of  persuasion  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  The 
reader  is  referred  to  that  notice  for  a 
further  discussion  of  the  agency's 
rationale  in  denying  Honda's  petition. 

On  February  23, 1994,  Honda 
submitted  a  request  that  the  agency 
reconsider  its  decision  to  deny  Honda's 
petition.  Honda  stated  that  it  had  failed 
to  provide  the  agency  with  information 
which  it  believes  will  justify' 
reconsideration  of  its  petition.  In  its 
request  Honda  better  defined  what 
occurs  in  particular  vehicle  orientations. 
When  a  noncompliant  vehicle  is  parked 
pointing  downhill,  the  retractors  fully 
comply  with  the  standard.  When  a 
vehicle  is  parked  pointing  uphill,  the 
retractors  lock  up  at  angles  between  11 
and  16  degrees,  and  thus  do  not  comply 
with  the  requirement.  When  the  vehicle 
is  parked  such  that  one  side  is 
substantially  higher  than  the  other,  the 
retractor  on  the  uphill  side  locks  up  at 
angles  between  seven  and  11  degrees,  a 
noncompliance  with  the  requirement. 

Response  to  NHTSA  Points 

Tha  agency  denied  the  Honda  petition 
based  on  the  following  four  reasons. 
Each  is  followed  by  Honda's  response. 

1.  Complaints 

i\'HTSA:  The  number  of  complaints 
received  by  Honda  indicated  that  the 
noncompliance  is  not  isolated  or 
inconsequential. 


Honda:  Honda  discussed  two  ways 
that  it  learns  of  customer  concerns.  The 
first  is  customer  complaints.  In  its 
investigation  of  these  complaints,  one 
complaint  was  found.  Furthermore, 
when  this  customer  initially  contacted 
Honda,  it  was  about  a  different, 
unrelated  problem.  Only  during  the 
follow-up  of  the  primary  concern  did 
the  customer  mention  the  dealer's 
satisfactory  handling  of  the  rear  seat  belt 
problem. 

The  second  is  to  analyze  the 
complaint  rates  derived  from  warranty 
data.  Honda  compared  the  complaint 
rates  of  the  two  noncompliant  vehicle 
models  with  those  of  Honda  Civic  and 
Acura  Legend  4  door  sedan  models 
which  are  fully  compliant  with  FMVSS 
No.  209.  In  this  comparison,  Honda 
found  that  there  was  no  significant 
statistical  difference  between  the  claim 
rates.  Warranty  claims  were  received  for 
0.03  to  0.05  percent  of  both  the 
noncompliant  and  compliant  vehicles. 

2.  Product  Improvement  Campaign 

NHTSA:  The  number  of  complaints 
was  sufficient  to  cause  Honda  to  initiate 
a  Product  Improvement  Campaign  on 
the  Accord  sedan  and  coupe. 

Honda:  Product  Improvement, 
Campaigns  are  intended  to  maintain 
customer  satisfaction.  Because  Honda 
recalled  the  Accord  station  wagon  to 
correct  this  noncompliance  with 
Standard  No.  209,  it  initiated  this 
Product  Improvement  Campaign  "*   *  * 
to  clarify  the  situation  and  prevent 
unnecessary  concern — not  because  there 
were  numerous  complaints." 

3.  Discouragement  of  Seat  Belt  Use 

S'HTSA:  The  noncompliance  could 
discourage  seat  belt  use. 

Honda:  Honda  stated  that  because 
customer  complaints  are  nearly 
nonexistent  and  the  warranty  rate  for 
rear  seat  belts  installed  in  the 
noncompliant  vehicles  is  essentially  the 
same  as  the  rate  for  other  comparable 
complying  models,  "*  *  "combined 
with  the  rarity  of  actual  parking 
situations  in  which  a  consumer  would 
experience  the  steep  angles  required  for 
lock-up,  indicates  that  actual  failures 
are  insignificant."  In  addition,  because 
Honda  provides  a  lifetime  warranty  on 
its  seat  belts,  it  believes  this  would  also 
reduce  the  possibility  that  an  individual 
would  discontinue  seat  belt  use  due  to 
a  failure.  Finally,  Honda  has  made 
recent  improvements  to  its  seats  belts 
such  as  reducing  belt  tension  for 
comfort,  making  the  outer  edges  of  the 
belt  webbing  softer,  and  treating  the 
webbing  with  anti-static  treatment  to 
reduce  dirt  and  dust  attraction.  It 


believes  this  will  also  help  to  increase 
belt  use. 

4.  Problems  Associated  With  Installing 
Child  Safety  Sects 

NHTSA:  The  noncompliaiKe  could 
present  problems  to  parents  attempting 
to  install  a  child  safety  seat. 

Honda:  Honda  states  that  bt^cause  the 
lock-up  "*   •   *  is  not  common  in  an 
uphill  or  downhill  attitude,  the 
.noncompliance  issue  is  centered  on  the 
lateral  attitude — when  the  vehicle  is 
parked  with  one  side  of  the  vehicle 
substantially  higher  than  the  other  ' 
Further.  "[o)ven  in  Lhis  case,  the 
retr.actor  on  the  lower,  downhill  side 
will  always  operate  properlv."  Hnr.da 
believes  that  the  noncompliance 
occurring  on  the  uphill  side  should  pose 
no  problem  in  in.stalliag  a  rhi'd  safity 
seat  in  the  rear  seat. 

It  states  that  Vvhen  the  noncorr.pliaiit 
vfJricle  is  parked  on  a  lateral  incline, 
there  are  two  compliant  rear  seating 
positions  to  install  the  seat:  The  center 
and  lower  outboard  position,  both  of 
which  can  be  acces<;ed  from  the  lower, 
downhill  side.  Because  the  downhill 
side  is  nearest  the  curb,  out  of  traffic, 
and  therefore  safer  than  the  higher, 
uphill  side,  it  is  the  most  convenient 
and  the  most  likely  to  be  used  bv  the 
parent.  Honda  also  believes  on  a  steep 
incline  it  would  be  more  difficult  for  a 
p.^rent  to  lean  downward  into  the  car  to 
install  a  child  seat.  Honda  has 
recommended  the  rear  center  position 
for  infant  and  toddler  child  seating  in  its 
owner's  m.anuals,  starting  with  the  1992 
models. 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  on  the  appeal  of  Honda, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street,  SVV.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  b*}fore  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
appeal  and  supporting  materials,  and  all 
comments  received  after  the  closing 
date  will  also  be  filed  and  will  be 
considered  to  the  extent  possible.  When 
the  appeal  is  granted  or  denied,  the 
notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  May  2.  1994. 

(15  U.S.C.  1417;  delegations  of  authorilv  al 
49  CFR  1..S0  and  49  CFR  501  a) 
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Issued  on:  March  28,  1994. 
Barry  Felrice, 

Associate  Administrator  for Rulvmaking. 
|FR  Dot.  94-7776  Filed  3-.n-94;  8:45  am] 

BILLING  CODE  4910-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Mdfc  h  25.  I'JO^ 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Papenvork  Reduction  Act  of  1980, 
Public  I^nw  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addres.sed  to  the  OMB  leviewer  hsted 
and  to  the  Treasury'  Department 
Clearance  Officer,  Departinenl  of  the 
Treasury,  room  2110.  1425  Now  York 
Avenue,  NW..  Washington.  DC  20220. 

Bureau  of  .\lcohol,  Tob.icco  and 
Firearms 

OMB  Nu  :nher  1 5 1 2-02 1 5 . 

Form  Xmr.ker:  ATF  F  51 10  75  and 
ATP  REC  5110/10. 

Type  of  Review:  Extrnsion. 

Title:  Alcohol  Fuel  Plants  (AFP) 
Records,  Reports  and  Notices. 

Description:  Data  is  necessary  (1)  to 
determine  that  persons  are  qualified  to 
produce  alcohol  for  fuel  purposes  and  to 
identif\'  such  persons,  (2)  to  account  for 
distilled  spirits  produced  and  verify'  its 
proper  disposition  and  (3)  keep 
registrations  current  and  f\  jluatL- 
permissible  variations  from  prescribed 
procedures. 

Respondents:Fanns.  Businesses  or 
other  for-psofit.  Small  businesses  or 
organizations. 

Estimated  S'uniber  of  Respondents: 
1,218. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  Armually. 

Estimated  Total  Reporting  Burden: 
1.218  hours. 

Clearance  Officer:  Robert  N.  Hogarth. 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200.  650 
Massachusetts  Avenue.  NW., 
Washington,  EX:  20226. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 


and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Dot:.  94-7808  Filed  3-31-94;  8:45  am] 
BILUNG  CODE  4810-31-P 


Public  Infonmation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  25.  1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)'to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Ctipies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  CGl!»cfion  should  be 
addressed  to  the  ON-tB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue,  NW..  Wafhingfon,  DC  20220. 

Financial  Management  Senice 

OMB  \'umber:  1510-0033. 

Form  Number:  POD  Form  1672. 

Type  of  Re\iew:  Extension. 

Title:  Application  of  Undertaker  fur 
Payment  of  Funeral  Expenses  From 
Funds  to  the  Credit  of  a  Deceased 
D«:!positor. 

Description:  This  form  is  used  by  the 
undertaker  to  apply  for  payment  of  the 
postal  savings  acrtiunt  of  a  deceased 
depositor  to  apply  to  the  funeral 
expenses.  This  form  is  supported  by  a 
certificate  from  a  relative  (POD  1690) 
and  an  itemized  funeral  bill.  Payment  is 
m.ade  to  the  funeral  home  instead  of  the 
heir. 

flf.spondf'nf.s'  Individuals  or 
hou,s(;holds. 

Estimated  \'umbrr  nf  Respondent-^  ■ 
25. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (as  needed). 

Estimated  Total  Reporting  Burden:  13 
hours. 

Clearance  Officer:  Jacqueline  R.  Perry. 
(3t)l)  344-8577.  Financial  Management 
Service,  3361-L  75lh  Avenue,  Landover. 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
|FR  Doc.  94-7809  Filed  3-31-94;  845  .i.-n| 
BILLING  CODE  4810-3S-P 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  25,  1994. 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0066. 
Form  Number  IRS  Form  2688. 
Tyjie  of  Review:  Extension. 
Title:  Application  for  Additional 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return. 

Description:  Internal  Revenue  Code 
(IRC)  6081  permits  the  Secretary  of  the 
Treasury  to  grant  a  reasonable  extension 
of  time  for  filing  any  return,  declaration, 
statement,  or  other  document.  This  form 
is  used  by  individuals  to  ask  for  an 
additional  extension  of  time  to  file  U.S. 
income  tax  returns  after  filing  for  the 
automatic  extension,  but  still  needing 
more  time. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,453,000. 

Estimated     Burden     Hours 
Per  Respondent: 
Learning  about  the  law 

or  the  form  7  minutes. 

Preparing  the  form  10  minutes. 

Copying.  assembling, 
and  sending  the  form 
to  the  IRS  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
900,860  hours. 

OMB  Number  1545-0235. 

Form  Number  IRS  Form  730. 

Type  of  Review:  Extension. 

Title:  Tax  on  Wagering. 

Description:  Form  730  is  used  to 
identify  taxable  wagers  and  collect  the 
tax  monthly.  The  information  is  used  to 
determine  if  persons  accepting  wagers 
are  correctly  reporting  the  amount  of 
wagers  and  paying  the  required  tax. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 


3  hrs..  26  mins. 

1  hr..  4  mins. 
2  hrs..  6  mins. 


16  mins. 


Estimated  Burden 

Hours  Per  Respond- 

en  t/Recordkeeper: 

Recordkeeping  

Learning  about  the 
law  or  the  form  ... 

Preparing  the  form  . 

Copying,  assem- 
bling and  sending 
the  form  to  the 
IRS  

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  339.000  hours. 

OMB  Number  1545-0892. 

Form  Number  IRS  Form  8300. 

Tyj)e  of  Review:  Revision. 

Title:  Report  of  Cash  Pajments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

Description:  Anyone  in  a  trade  or 
business  who,  in  the  course  of  such 
trade  or  business,  receives  more  than 
SIO.OOO  in  cash  or  foreign  currency  in 
one  or  more  related  transactions  must 
report  it  to  the  IRS  and  provide  a 
statement  to  the  payor.  Any  transaction 
which  must  be  reported  under  Title  31 
on  Form  4789  is  exempted  from 
reporting  the  same  transaction  on  Form 
8300. 

Respondents:  Farms,  Businesses  or 
other  for-profit,  Federal  agencies  or 
employees.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  45,800. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  27  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  65,512  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622—3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue, 
N.W.  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
LoisK.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-7810  Filed  3-31-94;  8:45  ami 
BILLING  COOE  4830-01-* 


Customs  Service 

Public  Meetings  on  Customs  "Mod 
Act- 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
scheduling  of  four  public  meetings  on 
the  Customs  "Mod  Act"  and  informs  the 
public  of  the  agency's  intention  to  hold 


JMI 


several  more  public  meetings  at  other 
locations  at  later  dates.  The  scheduled 
meetings  will  be  held  in:  (1)  San 
Francisco,  California,  (2)  New  Orleans, 
Louisiana,  (3)  New  York  City,  New 
York,  and  (4)  Newark,  New  Jersey.  The 
purpose  of  these  meetings  is  to  (1)  give 
Customs  managers  an  opportunity  to 
share  "strawmen"  implementation 
proposals  relating  to  carrier  manifest 
requirements  and  entry  and  clearance 
procedures,  and  (2)  give  participants  an 
opportunity  to  ask  questions,  make 
suggestions,  and  provide  the  Customs 
Service  with  informal  input  relative  to 
implementation  of  Title  VI  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Public  Law  103- 
182,  107  Stat  2057,  codified  at  19 
U.S.C.  3301  note).  To  control 
attendance,  those  planning  to  attend  are 
requested  to  notify  Customs  in  advance. 
DATES:  In  San  Francisco,  California, 
April  26, 1994;  in  New  Orleans, 
Louisiana,  May  6,  1994;  in  New  York 
City,  New  York.  May  24. 1994,  aind;  in 
Newark.  New  Jersey.  May  25, 1994.  All 
meetings  are  scheduled  from  8:30  a.m. 
to  2  p.m. 

ADDRESSES:  In  San  Francisco,  at  the 
South  San  Francisco  Conference  Center, 
255  S.  Airport  Boulevard,  South  San 
Francisco.  California;  in  New  Orleans,  at 
the  Marriott  Hotel,  555  Canal  Street, 
New  Orleans,  Louisiana;  in  New  York 
City,  at  the  Customs  Main  Conference 
Room^2d  Floor,  Building  77,  JFK 
Airport,  New  York  City,  New  York,  and; 
in  Newark,  at  the  Customs  Main 
Conference  Room — 3d  Floor, 
Hemisphere  Center.  Newark.  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT: , 
Debra  Rutter.  Office  of  Inspection  and 
Control,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229.  Phone:  (202)  927-0510;  FAX: 
(202)  927-1356. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8, 1993,  the  President 
signed  the  "North  American  Free  Trade 
Agreement  Implementation  Act."  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Public  Law  103-182). 
popularly  known  as  the  Customs 
Modernization  Act  or  "Mod  Act." 
became  effective  when  it  was  signed.  In 
order  to  share  "strawmen" 
implementation  proposals  specific  to 
carrier  manifest  requirements  and  entry 
and  clearance  procedures  and  invite 
informal  dialogue  relative  to 
implementation  plans  and  issues. 
Customs  will  hold  open  meetings  in:  (1) 
San  Francisco  on  April  26. 1994.  at  the 
South  San  Francisco  Conference  Center, 


255  S.  Airport  Boulevard,  South  San 
Francisco,  California;  (2)  New  Orleans 
on  \fay  6,  1994.  at  the  Marriott  Hotel, 
555  Canal  Street,  New  Orleans, 
Louisiana;  (3)  New  York  Cifv  on  Mav 
24,  1994,  at  the  Customs  Main 
Conference  Room,  Building  77,  JFK 
Airport,  New  York  City.  New  York,  and; 
(4)  Newark  on  May  25,  1994,  at  the 
Customs  Main  Conference  Room, 
Hemisphere  Center,  Newark,  New 
Jersey.  All  meetings  are  scheduled  from 
8:30  a.m.  to  2  p.m. 

Between  8:30  a.m.  and  9:15  a.m.,  a 
general  briefing  covering  the  Office  of 
Inspection  and  Control's  operational, 
automation  and  enforcement  issues  will 
be  conducted.  Following  the  general 
briefing,  staff  members  from  the  Office 
of  Inspection  and  Control  will  conduct 
a  series  of  presentations  concentrating 
on  vessel,  air,  truck  and  rail 
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transportation  proposals  for 
implementing  specific  Mod  Act 
provisions.  Among  the  topics  to  be 
discussed  at  these  sessions  will  be: 
Carrier  manifest  requirem.ents, 
electronic  transmission  of  data,  earner 
entry  and  clearance  prou^dures.  and 
carrier  liability  issues.  Participants  will 
be  given  ample  opportunity  to  ask 
questions  and  provide  suggestions 
during  this  session. 

Persons  planning  to  attend  are 
requested  to  pre-register  by  FAX  with 
the  local  contact  listed  below. 
Individuals  not  having  access  to 
facsimile  equipment  may  pre-registor  by 
calling  the  following  local  contacts: 

For  the  San  Pranrisco  Meeting:  Mr. 
Thomas  O'Brien,  Telephor.e:  (415)  705—1340 
Fay.:  f415)  705-4334. 

For  the  N'ew  Orlea.Ts  Meeting:  .Ms.  Joell 
Johnson,  Telephone:  (504)  539-6323  Fi.\- 
(.504)  589^7305. 


For  the  New  York  Qty  and  Ne«,a.'k 

.Meetings;  Ms.  Susan  .Mitchell,  Telephr-p.- 
(212)  466-1500.  Fax:  (212)  466-1507. 

Attendees  are  encouraged  to  arrive 
approximately  15  minutes  in  advanrt'  of 
the  meeting. 

Customs  intends  to  hold  similar 
public  meetings  at  the  following 
locations;  Chicago,  Illinois,  and 
Washington.  D.C.  Other  locations  are 
still  being  considered.  The  dates,  times, 
and  locations  of  these  public  meetings 
will  be  published  in  the  Federal 
Register  at  a  later  date. 

Dated:  .March  25,  1994. 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  andRulir.^s. 
[FR  Doc.  94-7740  Filed  3-31-94,  8:45  am| 
BILLING  CODE  482(M>2-P 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  63 
Friday,  April  1.  1994 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDEAAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  March  29. 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  Insured  depository  institutions. 

Matters  relating  to  the  Corporation's 
corporate  and  supiervisory  activities. 

Piersonnel  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R.  Stoinbrink,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L.  Fiechter  (Acting 
Director,  OfBce  of  Thrift  Supervision), 
conctirred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  {c)(9)(B).  and  (c)(10)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  {c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(A)(ii).  (c)(9)(B).  and 

(c)(10)). 

iTie  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington,  DC. 

Deted:  March  29.  1994. 
Federal  Deposit  Insurance  Corporation, 
Patti  C  Fox. 

Acting  Deputy  Executive  Secretary. 
[FR  Doc.  94-7940  Filed  3-30-94;  9:52  am) 

aiLUNQ  CODE  STI^-OI-M 

SEOURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
in  the  Sunshine  Act.  Pub.  L.  94-409. 
that  the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  April  4. 
1994. 

An  open  meeting  will  be  held  on 
Wednesday,  April  6, 1994  at  10:00  a.m. 
A  closing  meeting  will  be  held  on 
Thursday,  April  7, 1994,  at  9:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)A  and  (10)  and 
17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 


Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
April  6. 1994,  at  10:00  a.m..  will  be: 

The  Commission  will  consider  whether  to 
issue  two  orders  approving  the  proposed  rule 
changes  by  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  that:  (1)  adopt 
a  new  rule  (G-37)  regulating  the  political 
contributions  of  municipal  securities  dealers: 
and  (2)  amend  rule  G-19  relating  to  the 
suitability  of  recommendations  by  municipal 
securities  dealers.  For  further  information, 
please  contact  Scott  Kursman  at  (202)  942- 
0168. 

The  subject  matter  of  the  closed  meeting 
scheduled  for  Thursday,  April  7, 1994,  at  9 
a.m..  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Felicia 
Kung  (202)  272-2300. 

Dated:  March  30. 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  254 
RIN  0596-AA42 

Land  Exchanges 

Correction 

In  rule  document  94-4997  beginning 
on  page  10854  in  the  issue  of  Tuesday, 
March  8,  1994,  make  the  following 
corrections: 

§254.5    [Corrected] 

1.  On  page  10870,  in  the  second 
column,  in§  254.5(a),  in  the  second  line, 
remove  the  word  "is". 

§254.7    [Corrected] 

2.  On  page  10870,  in  the  third 
column,  in  §  254.7(a)(2),  in  the  ninth 
line  from  the  bottom,  "parties"  should 
read  "parcels". 

§254.14    [Corrected] 

3.  On  page  10873,  in  the  second 
column,  in  §  254.14(b),  in  the  fifth  line, 
the  period  at  the  end  should  be  a  colon; 
and  in  (b)(1),  the  colon  at  the  end 
should  be  a  semi-colon. 

§254.17    [Con-ected] 

4.  On  page  10874,  in  the  third 
column,  in  the  fourth  line,  "§  254.4" 
should  read  "§  254.14". 

BILLING  CODE  1505-01-D 

DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  21 9  and  226 

Defense  Federal  Acquisition 
Regulation  Supplement;  Preference  for 
Local  and  Small  Business 

Correction 

In  rule  document  94-5818  begirming 
on  page  12191,  in  the  issue  of 
Wednesday.  March  16. 1994,  make  the 
following  corrections: 
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On  page  12191,  in  the  second  column, 
under  ACTION:,  in  the  first  line, 
"respect"  should  read  "requfjst". 

226.7100    [Corrected] 

On  page  12192,  in  the  first  column,  in 
section  226.7100,  in  the  first  line. 
"1912"  should  read  "2912". 

226.7103    [Corrected] 

On  page  12192,  in  the  second  column, 
in  section  226.7103  (c)(2),  in  the  third 
line,  after  the  word  "small"  insert 
"business". 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fiscal  Year  (FY)  1994  Indian  Child 
Welfare  Act  (ICWA)  Grant  Program, 
Availability  of  Title  II  ICWA  Funds  for 
Federally  Recognized  Indian  Tribes 

Correction 

In  notice  document  94-7059 
beginning  on  page  14310,  in  the  issue  of 
Friday,  March  25, 1994,  make  the 
following  correction: 

On  page  14311,  in  the  third  column, 
in  the  table  entitled  "FY  199-^5TITLE  II 
ICWA  FUNDING  DISTRIBUTION  FLAN 
FOR  TRIBES— Continued",  under  the 
heading  "Service  area  population",  in 
the  fourth  line,  "90,001-14,000"  should 
read  "90.001-140.000". 

BILLING  CODE  150S41-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-19658,  File  No.  S7-26-92] 

RIN  3235-AF01 

Investment  Company  General  Partners 
Not  Deemed  Interested  Persons; 
Investment  Company  Limited  Partners 
Not  Deemed  Affiliated  Persons 

Correction 

In  rule  document  93-21109  beginning 
on  page  45834  in  the  issue  of  Tuesday, 
August  31,  1993,  make  the  following 
correction: 


§270.2a19-2    [Corrected] 

1.  On  page  45838,  in  the  second 
column,  in  §  270.2al9-2(a)(4),  in  the 
eighth  line,  "of  should  read  "or". 

BILUNG  CODE  1MS-01-D 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

fTD  8520] 

RIN  1545-AR15 

Carryover  Allocations  and  Other  Rules 
Relating  to  the  Low-Income  Housing 
Credit 

Correction 

In  rule  document  94-3515  beginning 
on  page  10067  in  the  issue  of  Thursday. 
March  3,  1994,  make  the  following 
corrections: 

§1.42-12    [Corrected] 

On  page  10074,  in  the  third  column, 
in  §  1.42-12(a),  in  the  sixth  line,  insert 
a  comma  after  "1994";  and  in  the 
second  line  from  the  bottom,  "1.42-9" 
should  read  "1.42-8". 

BILLING  CODE  150S-01-D 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

P"  D.  8516J 
RIN  1545-AS29 

Revisions  of  the  Section  338 
Consistency  Rules  With  Respect  to 
Target  Affiliates  That  Are  Controlled 
Foreign  Corporations 

Correction 

In  rule  document  94-666  beginning  on 
page  2956  in  the  issue  of  Thursday, 
January  20,  1994,  make  the  following 
correction: 

§1.338-4T    [Corrected] 

On  page  2957,  in  the  second  column, 
in  §  1.338-4T(h)(4),  in  the  first  fine,  "(1) 
General"  should  read  "(i)  General". 

BILUNG  CODE  1S05-01-0 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[10  8513] 
RIN  1545-AJ31 

Bad  Debt  Reserves  of  Banks 

Correction 

In  rule  document  93-31577  beginning 
on  page  68753  in  the  issue  of 
Wednesday,  December  29, 1993.  make 
the  following  corrections; 

§1.585-1    [Corrected] 

1.  On  page  68757,  in  the  second 
column,  in  §  1.585-l(b)(2),  in  the  second 


line  from  the  bottom,  the  first  word 
should  read  "for". 

§1.586-5    [Corrected] 

2.  On  page  68760,  in  the  second 
column,  in  §1.585-5(c)(4)(ii),  "tax/book 
ratio"  should  read  "tax/book  ratio"  in 
the  following  places: 

a.  Beginning  in  the  sixth  line; 

b.  In  the  11m  line;  and 

c.  In  the  14th  line. 

3.  On  the  same  page,  in  the  third 
column,  in  §  1.585-5(d)(2),  in  the  third 
line  from  the  bottom,  "excluded 
member"  should  read  "excluded 
member". 

§1.585-6    [Corrected] 

4.  On  page  68762,  in  the  3d  column, 
in  §  1.585-6{d)(5),  Example  3.  in  the 


9  94 


18th  and  29th  lines,  insert  a  coiruna 
after  "percent";  and  in  the  last  line, 
insert  a  period  after  "December  15, 
1988". 

§1.585-7    [Corrected] 

5.  On  page  68763,  in  the  first  column, 
in  §  1.585-7(d)(l),  in  the  second  line, 
insert  a  period  after  "general". 

§1.585-8    [Connected] 

6.  On  page  68764.  in  the  second 
column,  in  §  1.585-8(b){2),  beginning  in 
the  first  line.  "Certain  tax  returns  filed 
before  December  29. 1993."  should  read 
"Certain  tax  returns  filed  before 
December  29,  1993." 
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ENViRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63  and  70 

[FRL-4849-51 

RIN  2060-AD06 

Hazardous  Air  Pollutants:  Proposed 
Regulations  Governing  Constructed, 
Reconstructed  or  Modified  Major 
Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
implement  tlie  provisions  in  section 
112(g)  of  the  Clean  Air  Act  (Act).  The 
section  112(g)  requirements  are  new 
provisions  of  the  1990  amendments  to 
the  Act.  Section  112(g)  applies  to  the 
owner  or  operator  of  a  constructed, 
reconstructed,  or  modified  major  source 
of  hazardous  air  pollutants  (HAP).  After 
the  effective  date  of  a  title  V  permit 
program  in  a  State,  all  owners  or 
operators  of  major  sources  that  are 
constructed,  reconstructed,  or  modified 
in  that  State  would  be  required  to  install 
maximvun  achievable  control 
technology  (MACT).  The  proposed  rule 
establishes  requirements  and 
procedures  for  the  owners  or  operators 
to  follow  in  order  to  comply  with 
section  112(g).  The  proposed  rule  also 
contains  guidance  permitting  authorities 
in  implementing  section  112(g).  When 
no  applicable  Federal  emission 
limitation  has  been  promulgated,  tlie 
Act  requires  the  permitting  authority 
(generally  a  State  or  local  agency 
responsible  for  the  program)  to 
determine  a  MACT  emission  limitation 
on  a  case-by-case  basis.  Procedures  are 
proposed  for  making  these 
determinations.  The  proposed  rule 
includes  proposed  de  minimis  emission 
rates  for  all  of  the  listed  HAP.  These  de 
minimis  values  are  critical  in  defining 
the  scope  of  the  section  112(g) 
requirements.  Pursuant  to  section 
112(g),  an  owner  or  operator  may 
provide  emission  offsets  to  avoid 
requirements  for  modifications.  The 
proposed  rule  provides  procedures  for 
providing  and  reviewing  offset 
demonstrations,  including  procedures 
for  evaluating  whether  emission  offsets 
are  "more  hazardous"  than  emission 
increases  being  offset.  Finally,  the 
proposal  includes  a  number  of  clarifying 
amendments  to  previously  proposed  or 
promulgated  regulations.  These 
proposed  amendments  would  clarify  the 
relationship  between  those 
requirements  and  section  112(g)  of  the 
Art. 


DATES:  Comments.  Comments  must  be 
recei?ed  on  or  before  June  30, 1994.  The 
EPA  does  not  intend  to  extend  this  date. 
Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  May 
2, 1994.  a  public  hearing  may  be  held 
June  1, 1994  beginning  at  10  a.m. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  May  2, 1994. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  (LE-131). 
Attention  Docket  Number  A-91-64  (see 
Docket  section  below),  room  M1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  Southwest,  Washington. 
DC  20460.  The  EPA  requests  that  a 
separate  copy  also  be  sent  to  the  contact 
person  listed  below.  The  docket  is 
located  at  the  above  address  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
12  p.m.  and  1  p.m.  to  3  p.m..  Monday 
through  Friday.  The  proposed 
regulatory  text  and  other  materials 
related  to  this  rule  making  are  available 
for  review  in  the  docket.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  the  EPA's  Office  of 
Administration  Auditorium.  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Theresa  Adkins,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5502. 

Docket.  Docket  No.  A-91-64. 
containing  supporting  information  used 
in  developing  the  proposed  rule  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  Docket,  room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  Smith  (regulatory  issues), 
telephone  (919)  541^718,  Dr.  Jane 
Caldwell-Kenkel  (hazard  ranking 
issues),  telephone  (919)  541-0328,  or 
Ms.  Lynn  Hutchinson  (MACT 
determination  procedures),  telephone 
(919)  541-5624,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Prott'ction  Agency,  Research  Triangle 
Park.  North  Carohna  27711. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  or;ganized  as  follows: 

I.  Surnmary  of  Proposed  Rule 


A.  Requirements  for  Constructed  and 
Reconstrur.led  Major  Sources 

B.  Requirements  for  Modified  Major  Sourc:es 

C.  Software  Illustrating  the  Proposed 
Requirements 

II.  Background  Discussion 

A.  Clean  Air  Act  Amendments:  Section  112 

B.  Clean  Air  Act  Amendments:  Provisions  for 
Constructed,  Reconstructed  and  Modified 
Major  Sources  of  Hazardous  Air  Pollutants 

C.  Process  To  Develop  the  Proposed  Rule 

III.  Summary  and  Rationale  for  §63.40 
Through  63.47,  and  §63.49.  of  the 
Proposed  Rule 

A.  Section  63.40 — Applicability 

B.  Section  63.41 — Definitions 

C.  Section  63.42 — Requirements  for 
Constructed  and  Reconstructed  Major 
Sources 

D.  Section  63.43 — Requirements  for  Modified 
Major  Sources 

E.  Section  63.44 — de  minimis  Levels 

F.  Section  63.45 — MACT  determinations 

G.  Sections  63.46  and  63.47.  Offset 
Demonstration 

H.  Section  63.49.  Requirements  for  Emission 
Units  Subject  to  a  Subsequently 
Promulgated  MACT  Standard  or  MACT 
Requirement 

IV.  Proposed  Approach  for  Demonstrating 
that  Offsets  are  "More  Hazardous": 
Summary  and  Rationale  (§63.48) 

A.  Statutory  Requirements  for  a  "More 
Hazardous"  Finding 

B.  Overview  of  the  Alternatives  Considered    • 
for  a  "More  Hazardous"  Finding 

C.  The  Establishment  of  Relative  Hazard 
Between  Categories  of  Pollutants 

D.  The  Determination  of  Relative  Hazard 
Within  Categories  of  Pollutants 

E.  The  Determination  of  a  "More  Hazardous" 
Decrease  in  Emissions 

F.  Miscellaneous  Hazard  Ranking  Issues 

V.  Discussion  of  the  Relationship  of  the 
Proposed  Requirements  to  Other 
Requirements  of  the  Act 

A.  Relationship  of  section  112(g) 
Implementation  to  Title  V  Program 

B.  Relationship  to  section  112(1)  Delegation 
Process 

C.  Section  112(i)(5)  Early  Reductions 
Program 

D.  Section  112(j)  "Hammer"  Provision 

E.  Subpart  A  "General  Provisions" 

F.  Section  112(g)  Implementation  During  the 
Transition  Period 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VII.  Suggest  Format  for  Comments 

The  proposed  regulatory  te.xt  is  not 
included  in  the  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-91-64 
or  by  request  from  the  EPA  contact 
persons  designated  earlier  in  this  note. 
The  proposed  regulatory  language  is 
also  available  on  the  technology 
Transfer  Network  (TTN).  of  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
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Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  If  more  information  on  the 
TEN  is  needed  call  the  HELP  line  at 
(919) 541-5384. 

The  purpose  of  this  document  is  to 
provide  the  public  with  an  opportunifv 
to  comment  on  the  proposed  rule 
implementing  the  requirements  of 
section  112(g)  of  the  Act.  This  prtsamble 
is  organized  to  ser\'e  readers  needing: 
(1)  an  overview  of  the  proposed 
requirements  of  the  section  112(g) 
program,  and  (2)  a  detailed  discussion 
of  the  alternatives  considered  in  the 
developing  the  proposed  requirements. 

Section  I  of  the  preamble  provides  an 
over\-iew  of  the  requirements  of  the 
regulations  being  proposed  today. 

Section  II  provides  oackground  on 
section  112(g)  in  the  context  of  the  1990 
amendments  to  the  Act. 

Section  III  provides  a  detailed 
discussion  of  the  requirements  of  the 
proposed  rule  and  the  rationale  for  these 
requirements  including  other  regulator}' 
options  that  were  considered. 

One  of  the  most  important  and 
challenging  provisions  of  section  112(g) 


is  the  requirement  that  the  EPA  provide 
a  ranking  of  HAl^  for  purposes  of  offset 
demonstrations.  Section  IV  of  the 
preamble  provides  a  detailed  discussion 
of  EPA's  approach  to  this  pollutant 
ranking.  Section  V  of  the  preamble 
discusses  the  relationship  between  the 
requirements  of  the  proposed  rule  and 
other  important  Act  implementation 
activities.  Section  VI  demonstrates  that 
the  proposed  rulemaking  is  consistent 
with  a  number  of  Federal  administrative 
requirements. 

This  preamble  makes  Ube  of  the  term 
"State,"  usually  meaning  the  State  air 
pollution  control  agency  which  would 
be  the  permitting  authoritv 
implementing  title  V  or  part  70  and  the 
section  112(g)  program.  The  reader 
should  assume  that  use  of  "State"  also 
applies,  as  defined  in  section  302(d)  of 
the  Act,  to  the  District  of  Columbia  and 
territories  of  the  United  States,  and  mav 
also  include  reference  to  a  local  air 
pollution  control  agency.  In  some  cases, 
the  term  "permitting  authority"  is  used 
and  can  refer  to  both  State  agencies  and 


to  local  agencies  (when  the  local  agenc\ 
directly  makes  the  determinations  or 
assists  the  State  in  making  the 
determinations).  The  term  "permitting 
authority"  may  also  apply  to  the  EPA. 
where  the  EP.^  is  responsible  for  the 
program 

I.  Summary  of  Proposed  Rule 

The  proposed  rule  would  implement 
the  requirements  of  section  112(g)  of  thr 
Act  by  adding  new  regulators  sections 
to  40CFR  part  63,  subpart  B.'The  new 
sections  would  appear  as  §§  63.40 
through  63.49  of  subpart  B.  The 
requirements  of  section  112(g)  are 
displayed  in  Figure  1.  The  program 
applies  to  major  sources  of  hazardous 
air  pollutants  for  which  changes  are 
proposed  that  would  lead  to  increases  in 
emissions.  The  program  imposes  coiitrf)! 
technology  requirements  on 
"constructed,  reconstructed,  or 
modified"  major  sources  of  hazardous 
air  pollutants. 

BILLING  CODE  S560-60-P 
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A.  Requirements  for  Constructed  and 
Reconstructed  Major  Sources 

Figure  2  displays  the  requirements  of 
the  proposed  rule  for  constructed  or 
reconstructed  major  sources. 
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Figure  2.  Structure  of  Proposed  Rule 

(40  CFR  Part  63,  Subpart  B)  for 
Constructed  and  Reconstructed  Major  Sources 
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The  definition  of  "major  source"  can 
be  found  in  a  subpart  A  to  40  CFR  part 
63.  (This  subpart  is  expected  to  be 
promulgated  at  roughly  the  same  time  as 
today's  proposal  implementing  section 
112(g).  In  this  proposed  rule,  two 
alternative  definitions  of  "construct" 
and  "reconstruct"  are  given.  The  EPA  is 
taking  public  comment  on  the 
alternatives  and  intends  to  select  one  in 
the  final  rule.  (Under  both  alternatives, 
construction  of  major-emitting 
equipment  on  a  new  site  is  considered 
"construction;"  the  alternatives  differ  in 
the  treatment  of  new  equipment  adding 
"major"  amounts  of  emissions  to  an 
existing  site.)  If  equipment  additions  or 
overhauls  meet  the  definition  of 
"construct  a  major  source"  or 
"reconstruct  a  major  source,"  then, 
pursuant  to  §  63.42  of  the  proposed  rule. 


the  owner  or  operator  must  demonstrate 
that  emissions  will  be  controlled  to  a 
level  consistent  with  the  "new  source 
MACT"  definition  in  settion  112(d)(3) 
of  the  Act.  When  no  applicable  MACT 
standard  (i.e.,  promulgated  under 
section  112(d)  of  the  Act)  has  been 
promulgated  for  the  category,  a  case-by- 
case  determination  must  be  made.  The 
procedures  for  MACT  determinations 
are  set  forth  in  §  63.45  of  the  proposed 
rule  and  are  further  described  in  a  draft 
guidelines  document  that  is  being 
released  in  tandem  vdth  the  proposed 
rule.  Guidelines  for  MACT 
Determinations  under  Section  112(g) 
EPA-450/3-92-007b).  The  EPA  is  also 
requesting  comment  on  these 
guidelines,  which  can  be  obtained  from 
the  EPA  library,  telephone  (919)  541- 
2777. 


B.  Requirements  for  Modified  Major 
Sources 

The  statutorj-  requirements  in  section 
n2(g)  of  the  Act  for  "modifications"  to 
a  major  source  are  more  complex.  Figure 
3  displays  the  requirements  in  the 
proposed  rule  for  modifications.  If  a 
plant  meets  the  definition  of  "major 
source"  in  subpart  A,  then  any 
"physical  change  or  change  in  the 
method  of  operation"  increasing  "actual 
emissions"  above  a  "de  minimis  level" 
at  the  plant  is  a  "modification."  This 
proposed  rule  contains  definitions  and 
procedures  for  addressing  each  of  these 
terms.  Section  63.44  provides  a  table  of 
de  minimis  values  for  each  of  the  HAP 
listed  in  section  112(b)  of  the  Act. 
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Figure  3.  Structure  of  Subpart  B  (of  40  CFR  Part  63) 
Proposed  Requirements  for  Modifications 


Is  the  plantsite  a 
"major  source"  subject 
to  Section  112(g)  of  the  Act? 


Yes 


Do  emission  increases 

at  the  plant  constitute 

a  "modification?" 


Yes 


Yes 


Does  the  owner/operator 
wish  to  submit  an 
offset  demonstration? 


See  definition 
in  40  CFR  Part  63, 
Subpart  A 


See: 

-definition  of  'de  minimis' 

-de  minimis  table  (section  63.44) 

•general  requirements  63.43(a) 

•affected  emission  points  63.43(b) 

-exclusions  63.43(c) 

-actual  emissions  calculation  63.43(d) 


No 


1 


Offset  showing  63.43(e) 
Two  types  are  allowed 
at  owner's  option 


f 


L 


i 


"Contempo- 
raneous" showing 
(63.46) 


"Simplified' 
showing 
(63.47) 


X 


Evaluation  criteria 
for  a  "more  hazardous' 
finding  (63.48) 


+       I 


Offset  demonstration 
approved? 


MACT 
Determination 


i 


See: 

-definition  of  MACT 

-MACT  process  63.45 
•MACT  principles 
-documentation  requirements 
-review  and  administrative  process 

-MACT  guidelines 
EPA-450  3-92-007b 

No 


Yes 


Not  a  "modification" 


BILLING  CODE  6560-SO-C 


Federal  Register  /  Vol.  59.  No.  63  /  Friday.  April  1,  1994  /  Proposed  Rules 


15511 


Past  Federal  air  quality  regulations 
have  excluded  a  number  of  activities 
from  the  definition  of  "physical  change 
or  change  in  the  method  of  operation." 
In  paragraph  63.43(c)  of  the  proposed 
rule,  the  EPA  proposes  to  provide  a 
similar  list  of  e.xclusions  for  purposes  of 
section  112(g)  of  the  Act.  There  are  a 
number  of  possible  approaches  to  the 
determination  of  an  "actual  emission 
increase."  In  paragraph  64.33(d).  the 
EPA  proposes  a  calculation  procedure 
for  "actual  emissions." 

The  Act  requires  the  owner  or 
operator  of  a  major  source 
"modification"  to  demonstrate  that  an 
"existing  source  MACT"  level  will  be 
met.  The  language  in  section  112(g)  is 
ambiguous  regarding  the  extent  of 
coverage  at  a  plant  site  when  a 
modification  has  occurred.  Paragraph 
63.43fb)  in  the  proposed  rule  is 
intended  to  clarify  the  ambiguity  by 
describing  the  equipment  that  would 
require  MACT  when  a  "modification" 
occurs. 

Section  63.45  of  the  proposed  rule 
outlines  the  principles  and  procedures 
for  the  "existing  source  MACT" 
demonstration.  If  no  applicable  standard 
has  been  promulgated  by  the 
Administrator,  then  a  case-by-case 
determination  of  M.\CT  must  be  made. 
More  detail  on  the  procedures  described 
in  §63.45  is  given  in  a  draft  MACT 
Guidelines  Document.  Guidelines  for 
MACT  Determinations  under  section 
112(g)  (EPA-450/3-92-O07b).  This 
document  includes  a  process  for 
demonstrating  that  the  control 
technology  recommended  by  the  owner 
or  operator  is  consistent  with  minimum 
requirements  described  in  section 
112(d)  of  the  Act. 

One  important  provision  of  section 
112(g)  of  the  Act  is  that  an  owner  or 
operator  wishing  to  avoid  the  MACT 
demonstration  requirement  may  provide 
emission  "offsets."  The  Act  provides 
little  specific  guidance  on  these  offsets, 
and  therefore  the  proposed  regulation 
must  address  a  number  of  complex 
issues  related  to  the  offsets.  In  §§63,46 
and  63.47  of  the  proposed  rule,  the  EPA 
provides  two  optional  approaches  for 
defining  the  types  of  emission  decreases 
that  would  be  credited  as  offsets.  The 
owner  or  operator  wishing  to  provide  an 
offset  demonstration  could  use  either 
approach.  The  approach  in  §  63.46  is  the 
more  complex  approach  and  resembles 
the  "netting"  process  used  for  the 
criteria  pollutant  "prevention  of 
significant  deterioration"  program  (40 
CFR  52.21)  and  nonattaiimient  new 
source  review  provisions  (40  CFR 
51.165  and  166).  The  approach  in 
§63.47  is  a  more  simplified  approach 
which  imposes  greater  restrictions  on 


tlie  t>-pes  of  decreases  that  would  be 
creditable. 

Section  112(g)(1)  allows  for  offsetting 
between  pollutants.  This  is  a  major 
departure  from  other  "offset"  or 
"netting"  programs  which  allow  for 
decreases  to  be  credited  only  towards 
increases  of  the  same  pollutant  or 
pollutants  within  broad  classes.  Section 
112(g)(1)(B)  requires  that  the  EPA 
provide  guidance  for  determining  that 
offsetting  decreases  are  "more 
hazardous"  than  the  increase  being 
offset.  In  §63.48  of  the  proposed  rule, 
the  EPA  requests  comment  on  a  possible 
method  for  making  a  "more  hazardous" 
demonstration. 

C.  Software  Illustrating  the  Proposed 
Requirements 

The  EPA  recognizes  the  complexity  of 
this  proposed  rule  and  the  need  for 
assistance  in  clarifying  the  provisions 
for  potentially  affected  plant  operators 
and  permitting  authorities.  In  order  to 
help  communicate  the  requirements,  the 
EPA  is  developing  software  that  should 
provide  this  assistance.  This  software  is 
designed  to  provide  users  with  the 
opportunity  to  explore  for  example 
cases  how  to  determine  whether 
"construction,"  "reconstruction,"  or 
"modifications"  requirements  apply  and 
whether  an  example  pollutant  is 
considered  "more  hazardous"  than 
another.  The  EPA  hopes  that  this 
software  can  facilitate  an  improved 
review  of  the  proposed  rule. 

II.  Background 

A.  Act  Amendments.  Section  112 

The  Act  amendments  of  1990  [Public 
Law  101-549]  contain  major  changes  to 
section  112  of  the  Act  pertaining  to  the 
control  of  HAP  emissions.  Section 
112(b)  includes  a  HAP  fist  that  is 
composed  of  189  chemicals,  including 
172  specific  chemicals  and  17 
compound  classes.  Section  112(c) 
requires  publication  of  a  list  of  source 
categories  of  major  sources  emitting 
these  HAP,  and  of  area  sources  that 
warrant  regulation.  Section  112(d) 
requires  promulgation  of  emission 
standards  for  each  listed  source  category 
according  to  a  schedule  set  forth  in 
section  112(e). 

B.  Act  Amendments.  Provisions  for 
Constructed,  Reconstructed,  and 
Modified  Major  Sources  of  HAP 

The  amendments  to  section  112 
include  a  new  section  112(g).  This 
section  is  entitled  "Modifications,"  but 
it  contains  control  technology 
requirements  for  constructed  and 
reconstructed  major  sources  as  well  as 
major  source  modifications. 


1.  Statutory'  Requirements  for 
Constructed  and  Reconstructed  Major 
Sources.  Section  1 12(g)(2)(B)  contains 
requirements  for  constructed  and 
reconstructed  major  sources,  as  follows: 

After  the  effective  date  of  a  permit  proRram 
under  title  V  in  any  State,  no  person  may 
construct  or  reconstract  any  major  source  of 
hazardous  air  pollutants,  unless  the 
Administrator  (or  the  State)  determines  that 
the  maximum  achievable  control  technology 
emission  limitation  under  this  section  for 
new  sources  will  be  met.  Such  determination 
shall  be  made  on  a  case-by -case  basis  where 
no  applicable  emission  limitations  have  been 
established  by  the  Administrator. 

This  section  mandates  a  more 
stringent  minimum  level  of  control  for 
"constructed"  and  "reconstructed" 
major  sources  than  for  "modified" 
sources.  In  addition,  this  section 
mandates  the  setting  of  a  case-by-case 
emission  limitation  based  on  a 
technology  determination  for  major 
sources  that  are  constructed  or 
reconstructed  after  the  effective  date  of 
a  title  V  permit  program,  but  before  the 
establishment  of  Federal  emission 
limitations. 

2.  Statutory  Requirements  for 
Modifications.  The  requirements  for 
major  source  modifications  differ  from 
those  for  constructed  and  reconstructed 
major  sources.  Section  112(g)(2)(A) 
states  that: 

After  the  effective  date  of  a  permit  program 
under  title  V  in  any  State,  no  person  may 
modify  a  major  source  of  hazardous  air 
pollutants  in  such  State,  unless  the 
Administrator  (or  the  State)  determines  that 
the  maximum  actiipi-abie  control  technology 
emission  limitation  under  this  section  for 
existing  sources  will  be  met.  Such 
determination  shall  be  made  on  a  case-hv- 
case  basis  where  no  applicable  emission 
limitations  have  been  established  by  the 
Administrator,  (emphasis  added) 

The  underlined  phrases  signal 
important  differences  between  section 
112(g)  and  the  way  modifications  have 
been  treated  previously  under  sections 
111  and  112  of  the  Act.  Previously,  a 
"modification"  has  been  treated  as  a 
change  to  an  existing  air  pollution 
source  which  caused  it  to  be  subject  to 
an  emission  standard  or  level  of  control 
that  would  be  required  for  new 
equipment.  Under  section  112(g). 
"modified"  equipment  need  only  meet 
an  existing  source  level  of  control  which 
was  envisioned  to  be  potentially  less 
demanding.  Congress  was  apparently 
concerned  that  treating  modifications  as 
"new  sources"  would  be  overly 
stringent.  Senator  Lautenberg 
summarized  the  Congressional 
discussion  as  follows: 

*    *    *  one  of  the  differences  between  trie 
House  and  Senate  air  toxics  provisions  was 
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their  treatment  of  modifications  to  existing 
sources.  The  House  bill  included  modified 
existing  sources  in  its  definition  of  new 
source,  while  the  Senate  bill  had  limited  the 
new  source  definition  to  new  and 
reconstructed  sources. 

As  the  Author  of  the  Senate  provision,  I 
was  concerned  that  the  House  definition 
v.'ould  have  unduly  hampered  routine 
operations  of  many  manufacturing  facilities 
that  may  make  frequent  operaiional  or 
physical  changes  which  may  result  in 
increased  and  different  mixes  of  air 
pollutants.  For  example,  many 
pharmaceutical  and  electronic  manutacturm!; 
facilities  in  my  State  make  frequent  changes 
in  their  operations  which  result  in  variation 
in  their  air  emissions.  Simply  substituting 
one  hazardous  air  pollutant  for  another  more 
hazardous  air  pollutant  in  a  process  could 
have  caused  the  source  to  be  considered  a 
new  source   Or.  simply  initiating  the 
-nanufacturing  of  new  or  different  products 
(  ausing  certain  alterations  and  increases  in 
ihe  emissions,  could  have  triggpred  the  new 
source  definition. 

The  implications  of  the  new  source 
c'L'finition  in  the  House  bill  would  have  been 
;i.bstantial  for  an  existing  major  source.  This 
iould  have  caused  time-consuming  delays  as 
well  as  imposing  the  unreasonable  burden  of 
retrofitting  the  modification  to  bring  it  into 
compliance  with  new  source  M.^CT. ' 

136  Cong.  Rec.  S  17124-5  (October  26. 
1990). 

A  second  important  difference 
between  section  112(g)  and  the  pre- 
amendment  treatment  of  modifications 
is  that  case-by-case  control  technology 
judgments  must  be  made  where  no 
applicable  emission  limitations  have 
been  established  by  the  Administrator 
Modifications  that  occur  after  the 
"effective  date"  of  the  operating  permits 
program  (s-  ->  discussion  below  in 
.section  II.  A  of  this  preamble),  but  before 
the  promulgation  by  the  EPA  of  a 
section  112(d)  standard  for  a  given 
source  category,  mu.st  comply  with 
emission  limitations  that  renect  a  case- 
by-case  judgment  on  the  part  of  the 
reviewing  authority. 

The  Act  establishes  a  number  of 
complex  considerations  in  determining 
what  constitutes  a  "modification.""  The 
definition  of  a  major  source 
"modification"  is  given  in  section 
112(a)(3)  and  additional  considerations 
are  given  in  section  112(g)(1)(A). 
Section  112(a)(5)  states  that: 

The  term  'modification'  means  any 
physical  change  in,  or  change  in  the  method 


'  It  has  been  held  that  although  "surh  stdtcmenrs 
by  individual  legislators  should  not  be  given 
(.ontrolling  effect.  *   •   •  when  t.hey  are  consistent 
with  ihe  statutory  language  and  other  legislative 
history,  they  i     'vide  evidence  of  Congress'  inlpp.t.  " 
Brock  V.  P/ertr-  County.  476  U.S.  253,  263  (1986). 
While  Senator  Lautenberg's  statement  alone  would 
not  be  sufHcient  to  impose  requireraents  not 
grounded  in  the  statute  itself  or  limit  the  Agpnc  vs 
discretion,  it  is  »  helpful  explanation  of 
C;o:ig.-P5,sior.al  intent. 


of  operation  of.  a  major  source  which 
incre,3ses  the  actual  emissions  of  any 
hazardous  air  fK)llutant  emitted  by  such 
source  by  wore  than  a  dc  minimis  amount 
or  which  results  in  the  emissions  of  any 
hazardous  air  pollutant  not  previously 
emitted  by  more  thnn  a  de  minimis  amount. 
(emphasis  added) 

This  definition  of  modification  is  very 
similar  to  the  definition  contained  in 
section  111  of  the  Act.  One  important 
difference  in  this  definition  is  that  it 
allowb  for  an  e.xception  for 
modifications  that  result  in  an  increase 
which  is  less  than  a  de  minimis  amount, 
while  section  111  regulates  "any 
emission  incrpa.se"  caused  by  the 
physical  change  or  change  in  the 
method  of  operation. 

Section  112(g)(1)(A)  provides  for 
consideration  of  emission  offsets  in  the 
definition  of  "modification.""  Section 
112(g)(1)(A)  states  that: 

A  physical  change  in.  or  change  in  the 
rreljiod  of  operati.?n  of  a  major  source  which 
results  in  a  greater  than  de  minimis  increase 
in  actual  emissio.'-.s  of  a  hazardous  air 
pollutant  shall  not  be  considered  a 
modification,  if  such  increase  in  the  quantify 
o!  actual  einissioiis  of  a.'iv  hazardous  air 
pollutant  fro.Ti  such  source  will  be  offset  by 
an  equal  org-'eafer  decrease  in  the  qaantitv 
of  emissions  of  anothiir  hazardous  air 
pollutant  (or  pollut.mts)  from  such  source 
w  hii  h  is  deemed  more  hazardous. 

Congress  recogni::ed  the  difficulty  in 
interpreting  the  phrase  "which  is 
deemed  more  hazardous.""  In  section 
n2(g)(l)(B).  the  EP,A  is  required  to 
provide  a  hazard  ranking  of  the 
chemicals,  as  follows: 

The  Administrator  shall,  after  notite  and 
opportunity  for  com:iient  and  not  later  th.TD 
18  months  after  the  d.ite  of  enactment  of  the 
Clf^en  .Air  Art  .Amendments  of  1090.  publish 
guidance  with  respw.t  to  implemertst.on  of 
th;ssubsec::on  *   *   *  [i.e.  section  a':2(g)| 
*   •  •  Such  guidance  shallintt^de  an 
identification,  to  the  extent  praclSLable.  of  the 
relative  hdztrd  to  human  health  resulting 
from  emissions  to  the  a-cibient  air  of  each  of 
the  pollutants  listed  under  *   *   *  [set '.ion 
n2(h)l  *    •    *  sufficient  to  facilitate  t.he  offset 
sl]0^ving  authorized  by  *   *   *  [section 
112(g)(l)(A)|  •    •   *  Suih  guidance  shall  not 
authorize  offsets  between  fjollutants  where 
the  increased  pollutant  (or  more  than  one 
pollutant  in  a  stream  of  pollutants)  cau.ses 
adverse  effects  to  human  health  for  which  no 
safety  threshold  for  exposure  can  be 
determined  unless  there  are  corresponding 
decreases  in  such  types  of  pollutants. 

Finally.  Congress  directed  the  EPA  to 
prevent  unnecessary  delays  in  the 
review  of  modifications,  particularly 
where  no  case-by-case  control  decision 
is  awided.  Set:tion  112(g)(3)  says  that: 

The  Administrator  (or  the  State)  shall 
establish  reasonable  procedures  fora«isuring 
thai  the  requirements  applving  to 


modifications  under  this  section  are  reflected 
in  the  permit. 

Again  citing  Senator  Laufenberg, 

As  long  as  the  permit  provides  that  the 
existing  source  MACT  standard  will  be 
complied  with  in  the  event  of  a  modification, 
the  objectives  of  the  modification  provision 
in  the  law  will  have  been  satisfied.  If  there 
is  no  existing  source  MACT  standard,  then 
the  Congress  expects  an  expeditious 
determination  of  what  emission  litnitatioR.s 
thfe  m.odification  must  meet. 

3.  Requirement  for  Guidance.  Need 
for  Rulemaking.  Section  112(g)(1)(B)  of 
the  Act  directs  the  EPA  to  "publish 
guidance  with  respect  to  the 
implementation  of  this  subsection."  The 
EPA  believes  that  "subsection"'  refers  to 
all  of  the  requirements  of  "subsection 
112(g)"  of  the  Act,  and  that  guidance  is 
required  to  pro\ido  consistency  in 
implementing  all  of  the  section  112(g) 
requirements. 

The  EPA  requests  comment  on  an 
alternative  reading  that  would  require 
guidance  only  for  the  ranking  of 
pollutants.  The  EPA  believes  that 
although  section  112(g)(1)(D)  states  that 
the  pollutant  ranking  is  to  be  included 
in  the  guidance,  the  EPA  does  not 
believe  that  this  language  means  that  th(^ 
guidance  should  be  limited  to  the 
pollutant  ranking. 

In  any  case,  there  is  no  requirement 
in  section  112(g)  that  the  EPA  publish 
a  rule  to  implement  the  requirements. 
At  a  minimum,  the  EPA  must  issue 
■guidance"  af^ei  "notice  and 
opportunity  for  comment."  The  EPA 
believes  that  there  are  sound  policy 
reasons  for  promulgating  a  rule  rather 
than  issuing  informal  guidance.  First, 
the  requirement  for  "'opportunity  for 
comment'  on  the  guidance  suggests  that 
any  guidance  that  is  issued  wotild 
require  a  review  process  similar  to  a 
rulemaking.  Second,  the  EPA  believes 
that  a  rulemaking  would  ser\'e  to 
provide  a  consistent  basis  for 
interpreting  a  number  of  ambiguous 
phrases  in  the  statute.  In  the  absence  of 
surh  a  rule,  a  consistent  interpretation 
of  the  Federal  requirements  would  not 
exist  .ind  the  potential  for  litigation  and 
delays  could  increase. 

C.  Process  To  Develop  the  Proposed 
Rule 

The  EPA  has  undertaken  a  substantial 
effort  to  obtain  feedback  from  interested 
parties  in  the  development  of  the 
proposed  rule. 

During  July  1991,  a  2-day  meeting  was 
held  with  an  ad  hoc  group  consisting  of 
representatives  of  enx-irorunental 
organizations,  industrial  trade  groups, 
and  State  and  local  air  quality  agencies. 
This  meeting  served  to  introduce  the 
principal  issues  involved  with  section 
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112(g)  implementation.  Written 
comments  were  received  from  a  number 
of  participants.  These  comments  are 
included  in  the  Docket  for  the  proposed 
rule. 

During  October  1991.  the  EPA 
consulted  an  independent  panel  of 
scientific  experts  for  input  into  the 
hazard  ranking  process.  This  panel  of 
the  EPA's  Science  Advisory  Board 
(vSAB)  was  apprised  of  the  EPA's 
theoretical  outline  for  hazard  ranking  in 
a  public  meeting  held  on  October  28 
and  29, 1991.  The  consuhation  meeting 
provided  members  of  the  SAB  an 
opportunity  to  provide  verbal  feedback 
on  several  approaches. 

On  November  19, 1991 .  ideas  for 
developing  section  112(g)  guidance 
were  discussed  at  the  meeting  of  the 
National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC).  At  the  NAPCTAC,  staff  of 
the  EPA  presented  a  number  of 
preliminary  positions  on  a  number  of 
section  112(g)  issues.  A  copy  of  the  EPA 
presentation  and  a  summary  of  the 
NAPCTAC  meeting  are  also  included  in 
the  Docket. 

Finally,  the  EPA  has  consulted  with  a 
subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  for  input  on 
approaches  to  implementing  section 
112(g).  Meetings  were  held  on  May  26 
and  June  29.  1992  to  present  a  summar\' 
of  section  112(g)  issues  and  to  provide 
the  subcommittee  with  the  EPA's  staff 
thinking  with  respect  to  those  issues.  A 
third  meeting  was  held  on  September 
24, 1992  to  obtain  feedback  on  a  draft 
of  the  proposed  rule.  A  copy  of  the  draft 
rule  submitted  to  the  subcommittee,  and 
several  comment  letters  on  that  draft, 
are  included  in  the  Docket.  Additional 
meetings  were  held  with  the 
subcommittee  on  January  15,  1993.  hi 
February  1993.  a  revised  draft  of  the 
rule  and  a  first  draft  of  this  preamble 
were  circulated  to  subcommittee 
members.  On  March  19.  a  meeting  was 
held  to  discuss  procedures  for  case-by- 
case  MACT  determinations.  A  copy  of 
the  February  draft  of  the  rule  and 
preamble,  and  associated  feedback  from 
subcommittee  members,  is  included  in 
the  Docket. 

III.  Summary  and  Rationale  for  Section 
63.40  Through  63.47,  and  Section  63.49, 
of  the  Proposed  Rule 

This  section  of  the  preamble  is  a 
detailed  discussion  of  the  provisions  of 
the  proposed  rule.  This  discussion 
outlines  the  rationale  for  the  decisions 
that  were  made,  and  describes  other 
options  that  were  considered.  The 
overall  structure  of  the  proposed 
requirements  for  constructed  and 
reconstructed  sources  is  displayed  in 


Figure  2.  The  overall  structure  of  the 
proposed  requirements  for 
modifications  is  displayed  in  Figure  3. 

A.  Section  63.40 — Applicability 

Section  63.40  describes  the  timing  of 
the  requirements  of  the  proposed  rule 
and  the  situations  it  is  generally 
intended  to  address. 

1.  63.40(a) — Subpart  B  applicability. 
Paragraph  63.40(a)  of  the  proposed  rule 
indicates  that  the  intent  of  the  rule  is  to 
implement  section  112(g)  of  the  Act. 

2.  63.40(b) — Overall  requirements. 
Paragraph  63.40(b)  of  the  proposed  mle 
indicates  the  overall  applicability  of 
section  112(g)  to  the  owner  or  operator 
of  a  major  source  of  HAP  who 
constructs,  reconstructs  or  modifies  a 
major  source  after  the  "effective  date  of 
a  title  V  program"  in  each  State. 

(a)  Effective  date.  The  meaning  of 
"effective  date  of  a  title  V  permit 
program"  is  indicated  in  the  final 
regulations  for  implementation  of  title  V 
of  the  Act,  which  are  contained  in  40 
CFR  part  70,  and  which  were  published 
on  July  21,  1992  (57  FR  32250).  Under 
these  regulations.  States  are  required  to 
submit  a  permit  program  for  review  by 
the  EPA  on  or  before  November  1993. 
The  EPA  is  required  to  approve  or 
disapprove  the  permit  program  within  1 
year  after  receiving  the  submittal.  The 
EPA's  program  approval  date  is  termed 
the  "effective  date." 

Congressional  intent  for  using  this 
effective  date  as  the  trigger  date  for 
section  112(g)  requirements  is  clear. 
According  to  Senator  Lautenberg 
(Congressional  record.  S.  17125,  October 
26.  1990): 

Requirements  for  modifications  do  not 
apply  to  a  source  until  there  is  an  approved 
permit  program  in  that  State.  This  should 
ensure  that  there  is  a  permit  program  in  plate 
that  is  designed  to  expeditiously  deal  with 
modifications. 

The  effective  date  of  title  V  permit 
programs  is  defined  in  section  502(h)  of 
the  Act.  which  says  "The  effective  date 
of  a  permit  program,  or  partial  or 
interim  program,  approved  under  •   •   * 
(title  V]  •   •   •  shall  be  the  effective  date 
of  approval  by  the  Administrator.  The 
effective  date  of  a  permit  program, 
promulgated  by  the  Administrator  shall 
be  the  date  of  promulgation."  This 
definition  is  incorporated  into  the 
operating  permit  regulations  as  40  CFT? 
70.4(g). 

This  language  refers  to  two  types  of 
title  V  programs:  one  type  where  the 
EPA  "approves"  the  title  V  program 
under  40  CFR  part  70  and  another  type 
where  the  EPA  "promulgates"  a 
program  under  40  CFR  part  71. 
Programs  "approved""  by  the  EPA  under 
Part  70  will  be  developed  by  the  State 


or  local  area  and  submitted  to  the  EPA 
for  approval.  The  language  in  section 
502(h)  of  the  Act  makes  these  programs 
immediately  effective  upon  EPA 
approval.  Programs  '"promulgated"  bv 
the  EPA  under  part  71  are  anticipated  to 
be  rare,  and  they  occur  only  where  a 
State  failed  to  submit  a  program  or 
submitted  a  program  that  EPA  could  not 
approve.  The  EPA  is  required  by  section 
502(d)(3)  of  the  Act  to  promulgate  and 
administer  a  title  V  program  if.  by 
November  1995,  the  EPA  has  not" 
approved  the  State  program.  The 
language  in  section  112(g),  because  it 
refers  to  the  effective  date  of  a  title  V 
program  in  any  State  (and  not  by  any 
State),  means  that  the  program  will 
apply  to  both  the  EPA  "approved  "  and 
"promulgated"  programs. 

The  title  V  regulations  provide  for 
approval  of  "interim"  and  "partial" 
programs  in  certain  limited 
circumstances.  The  EPA  believes  that, 
bocause  partial  programs  must  ensure 
compliance  with  "all  requirements 
estabUshed  under  section  112 
applicable  to  "major  sources'  and  "new 
sources',"  and  interim  programs  must 
"substantially  meet  the  requirements  of 
[title  V]."  an  interim  or  partial  program 
would  trigger  the  requirements  of 
section  112(g). 

A  significant  issue  in  the  beginning  of 
a  section  112(g)  program  is  to  define  the 
activities  that  would  "grandfather"  a 
project  that  is  already  underway.  As 
described  in  the  proposed  rule, 
"construction,  reconstruction,  or 
modification"  are  triggered  from  the 
"onsite  fabrication,  erection,  or 
installation"  of  a  project.  If  such 
activities  occur  after  the  effective  date, 
then  the  proposed  rule  would  br 
applicable.  The  EPA  requests  comment 
on  other  alternatives  such  as:  (1) 
Grandfathering  projects  for  which  a 
complete  application  has  been 
submitted  to  the  prermitting  authority. 
(2)  grandfathering  projects  which  have 
submitted  an  application,  or  (3) 
grandfathering  projects  which  ha\  c  not 
yet  received  a  permit. 

(b)  Major  Source.  Section  112(gJ 
applies  only  to  major  sources  as  defined 
in  section  112(a)(1)  of  the  Act.  This 
definition,  already  included  in  40  CFR 
part  63.  subpart  A,  (the  general 
provisions  of  part  63).  is  as  follows: 

The  term  "major  source'  means  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  aroa  and 
under  common  control  that  emits  or  has  the 
potential  to  emit  considering  controls,  in  the 
aggregate.  10  tons  per  year  or  more  of  any 
hazardous  air  pollutant  or  25  tons  per  year 
or  more  of  any  combination  of  hazardous  air 
pollutants  •   *   • 
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The  definition  also  allows  the  EPA  to 
establish  a  lesser  quantity  than  10  or  25 
tons  to  define  "major  source"  with 
respect  to  particular  HAP  where 
warranted  on  the  basis  of  potency, 
persistence,  and  other  factors.  To  date, 
no  such  lesser  quantities  have  been 
established. 

As  a  result  of  this  definition,  the 
section  112(g)  requirements  do  not 
apply  if  the  total  emissions  from  an 
entire  "contiguous  area  under  common 
control"  (in  general,  the  entire  plant 
site)  are  less  than  the  listed  amounts. 
Once  plant-wide  emissions  exceed  this 
total,  then  certain  activities  at  the  plant 
site  are  subject  to  the  section  112(g) 
requirements  that  are  outlined  in  the 
proposed  rule. 

It  is  necessary  to  note  that  neither  the 
proposed  Subpart  A  requirements  nor 
this  proposed  rule  contain  consideration 
of  Standard  Industrial  Classification 
Codes  (SIC  codes)  in  the  definition  of 
"major  source."  The  EPA  considered 
using  the  2-digit  SIC  code  for  this 
proposed  rule,  in  a  manner  similar  to 
that  for  the  proposed  40  CFR  part  70 
operating  permits  rule.  The  EPA 
believes,  however,  that  this  would  be 
inconsistent  with  the  definition  of 
"major  source"  in  section  112(a)  of  the 
Act,  which  does  not  restrict  a 
"contiguous  boundani  "  to  equipment 
within  a  2-digit  SIC  code.  For  purposes 
of  implementing  section  112(g),  such  a 
restriction  could,  in  some  cases,  restrict 
the  portion  of  the  plant  from  which 
emission  offsets  could  be  obtained.  In 
other  cases,  a  portion  of  the  plant  within 
a  given  2-digit  SIC  code  may  not  be 
subject  to  regulation,  because  that 
portion  would  not  emit  enough  to  be 
considered  a  "major  source"  in  and  of 
itself.  The  EPA  recognizes  that  the 
treatment  of  2-digit  SIC  codes  under 
section  1 12  of  the  Act  is  not  consistent 
with  the  40  CFR  part  70  operating 
permits  regulation.  The  EPA  requests 
comment  on  whether  the  operating 
permits  rule  should  be  amended  to 
eliminate  this  inconsistency. 

An  important  element  ofthe  major 
source  definition  is  the  term  "potential 
to  emit."  "Potential  to  emit"  is  based  on 
the  source's  capability  to  emit 
hazardous  air  pollutants  with 
consideration  to  Federally  enforceable 
limitations.  Such  limitations  include 
restrictions  on  capacity,  restrictions  on 
the  types  of  materials  used,  emission 
limitations,  and  other  types  of 
restrictions.  A  definition  of  "potential  to 
emit"  is  contained  in  the  proposed  40 
CFR  part  63  subpart  A  General 
Provisions. 

3.  63.40(c) — Exclusion  for  Steam 
Generating  Units.  Paragraph  63.40(c)  of 
the  proposed  rule  clarifies  that  electric 


Utility  steam  generating  units  are  not  yet 
subject  to  the  requirements  of  section 
112(g). 

Section  112(n)(l)  requires  the  EPA  to 
perform  a  study  of  the  hazards  to  public 
health  associated  with  HAP  emissions 
from  electric  utility  steam  generating 
units.  This  paragraph  states  that: 

The  Admir.isUator  shall  regulate  electrx 
utility  steam  generating  units  under  this 
section,  if  the  Administrator  finds  such 
regulation  is  appropriate  and  necessary  after 
considering  the  results  of  the  study  required 
by  this  paragraph,  (emphasis  added) 

The  EPA  reads  the  phrase  "under  this 
section"  as  a  broad  exemption  from 
regulation  under  section  112.  including 
section  112(g),  pending  the  results  of  the 
utility  health  hazards  study.  The  EPA 
requests  public  comment  on  this 
reading. 

4.  63.40(d) — Relationship  to  State  and 
Local  Requirements.  Most  State  and 
local  regulatory  agencies  maintain 
regulatory  programs  that  involve  toxic 
air  pollutant  reviews  for  constructed 
and  modified  sources.  Paragraph 
63.40(d)  clarifies  that  the  requirements 
of  section  112(g)  do  not  supersede  any 
requirements  of  these  programs  that  are 
more  stringent  than  the  proposed  rule. 

5.  63.40(e)— Relationship  to  Other 
Standards.  The  proposed  rule  contains 
an  exemption  for  sources  emitting  less 
than  that  which  is  regulated  by 
promulgated  standards  in  other  subparts 
of  40  CFR  part  63.  Without  this 
exemption,  permitting  authorities 
would  be  required  to  conduct  a  case-by- 
case  MACT  determination  in  cases 
where:  (1)  The  emission  rate  exceeds  a 
de  minimis  level  as  defined  in  the 
proposed  rule  for  purposes  of  section 

1 12(g)  of  the  Act,  but  (2)  the  emitting 
equipment  is  below  an  applicability 
cutoff  in  a  promulgated  MACT  standard. 
Such  standards  may  describe  an 
equipment  size  or  capacity,  or  a  stack 
concentration  below  which  the 
requirements  may  be  inapplicable.  The 
EPA  believes  that  emissions  below  such 
a  cutoff  are  consistent  with  "MACT" 
because  a  MACT  evaluation  was  made 
in  establishing  the  cutoff. 

An  example  should  ser%e  to  clarify' 
this  exemption.  First,  for  equipment 
leaks  for  synthetic  organic  chemical 
manufacturing,  the  EPA  has  proposed 
regulation  of  streams  in  "  VHAP 
service."  i.e.,  where  HAP  contribute 
more  than  5  percent  of  the  stream.  (See 
description  of  proposed  40  CFR  part  63, 
subpart  H  requirements,  57  FR  62617- 
62719,  December  31, 1992.)  There  may 
be  instances  where  less  than  5  percent 
of  such  a  stream  represents  an  increase 
that  is  greater  than  a  de  minimis 
emission  rate  listed  in  this  proposed 


rule.  If  the  final  chemical  plant 
standard,  when  promulgated,  contains 
the  5  percent  cutoff,  the  EPA  believes 
that  a  case-by-case  review  for  pollutants 
emitted  at  less  than  5  percent  was  not 
intended  bv  Congress  in  writing  section 
112(g). 

The  last  sentence  of  paragraph 
63.40(e)  is  intended  to  make  clear  that 
this  paragraph  is  only  intended  to 
address  situations  involving  a  regulatory 
cutoff  for  specifically  evaluated 
emission  points.  For  example,  the 
proposed  synthetic  organic  chemical 
plant  standard  does  not  address  boilers 
or  other  combustion  equipment.  If  a 
physical  change  resulted  in  a  greater 
than  de  minimis  increase  from  such 
equipment,  then  paragraph  63.40(e) 
should  not  be  interpreted  to  mean  that 
they  are  exempted  from  the  proposed 
rule. 

B.  Section  63.41— Definitions 

1.  Terms  Defined  in  the  General 
Provisions.  A  number  of  terms  used  in 
the  defined  rule  have  already  been 
proposed  for  all  of  40  CFR  part  63  by  the 
General  Provisions  contained  in  subpart 
A.  Readers  interested  in  the  definitions 
and  rationale  for  those  terms  should 
refer  to  recently  promulgated  subpart  A. 
Relevant  terms  defined  in  the  General 
Provisions  include: 

—Act 

— Approved  permit  program 

— Capital  expenditure 

— Effective  date 

— Federally  enforceable 

— Hazardous  air  pollutant 

— Major  source 

— Permit  program 

— Potential  to  emit 

— Relevant  standard 

—Title  V  Permit 

2.  Terms  Related  to  Construction  and 
Reconstruction.  As  noted  above  in 
section  II  of  this  preamble,  the  Act 
imposes  more  stringent  requirements  for 
major  source  "construction"  and  major 
source  "reconstruction"  than  for  major 
source  "modification."  There  is  a  degree 
of  ambiguity  in  the  statute  regarding 
what  must  occur  in  order  to  "construct  ' 
or  "reconstruct"  a  major  source.  The 
following  terms  reflect  two  alternative 
readings  of  the  statute  and  are  included 
in  section  63.41: 

— Construct  A  Major  Source 

— Reconstruct  A  Major  Source 

— Green-field  Site 

— Emission  Unit 

A  detailed  discussion  of  these 

definitions  and  the  two  approaches  is 

included  in  section  II. C  of  this 

preamble. 

3.  Terms  Related  to  MACT. 
Definitions  for  the  following  terms 
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related  to  levels  of  control  technology 

are  included  in  section  63.41  of  the 

proposed  rule: 

— Available  information 

— MACT 

— Control  Technology 

—MACT  Floor 

— MACT  Emission  Limitation  for 

Existing  Sources 
— MACT  Emission  Limitation  for  New- 
Sources 

The  basis  for  the  MACT  definitions  is 
statutory  language  contained  in  section 
112(d)  of  the  Act.  The  term  MACT 
appears  only  in  section  112(g)  of  the 
Act,  and  does  not  appear  elsewhere  in 
section  112.  There  is,  however, 
considerable  legislative  history 
indicating  that  this  term  refers  to  the 
level  of  control  required  by  section 
112(d)  emission  standards.  This  term 
was  used  in  this  context  in  the  House 
Bill.  H.  R.  3030.  For  purposes  of  the 
definitions  in  the  proposed  rule,  the 
EPA  assumes  that  is  a  reference  to  the 
■'maximum  degree  of  reduction  in 
emissions"  language  contained  in 
section  112(d)(3).  The  minimum  control 
technology  requirements  of  section 
112(d),  often  referred  to  as  the  "MACT 
floor"  are  cited  a  number  of  times  in  the 
proposed  rule.  To  avoid  repeating  these 
requirements  each  time,  the  regulation 


includes  a  definition  of  "MACT  floor." 
The  term  "available  information"  is 
used  to  define  the  extent  of  review  for 
permitting  authorities  and  applicants  for 
case-by-case  MACT  determinations. 

4.  Terms  Affecting  Extent  of  Coverage 
by  MACT.  The  following  terms  are  used 
to  describe  equipment  subject  to  a 
MACT  determination: 
— Emission  point 
— MACT-affected  emission  unit 
— List  of  source  categories 

An  "emission  point."  as  defined  in 
llie  regulation,  is  defined  narrowly  to 
refer  to  any  individual  point  of  release 
to  the  atmosphere.  As  described  below, 
an  individual  MACT  determination  will 
often  be  made  at  once  for  a  number  of 
emission  points.  The  term  "MACT- 
affected  emission  unit"  is  used  to  refer 
to  the  collection  of  all  emission  points 
considered  when  such  a  MACT 
determination  is  made. 

One  purpose  of  the  term  "MACT- 
affected  emission  unit"  is  to  clarify  that 
a  major  source  "construction" 
"reconstruction"  or  "modification" 
project  which  involves  more  than  one 
emission  point  or  emission  unit  may 
require  more  than  one  MACT 
determination.  As  outlined  in  paragraph 
(3)  of  the  definition,  the  EPA  believes 


that  MACT  determinations  consistent 
with  section  112(d)  of  the  Act  may  not 
include  combinations  of  emission 
points  involving  more  than  one  category 
on  a  published  list  of  source  categories 
(57  FR  31576).  For  example,  most  types 
of  combustion  sources  appear  as 
individually  listed  categories.  As  a 
result,  a  "construction" 
"reconstruction"  or  "modification" 
involving  boilers  and  other  process 
equipment  must  make  a  separate  MACT 
determination  for  the  boilers. 

Another  purpose  of  the  term  "MACT- 
affected  emission  unit"  is  to  provide 
owTiers  and  operators  of  modified  major 
source  with  additional  flexibility.  There 
are  situations,  such  as  that  displayed  in 
Figure  4,  for  which  there  may  be  overall 
technologies  that  would  reduce 
emissions  more  effectively  than 
applying  MACT  to  each  emission  point 
being  changed.  Accordingly,  paragraph 
(2)(ii)  of  the  definition  gives  the  owner 
and  operator  the  discretion  to  include 
emission  points  in  the  "MACT-affected 
emission  unit"  in  addition  to  those  that 
are  "affected  by  the  modification."  A 
detailed  discussion  of  "affected  by  the 
modification  appears  below  in  section 
IILD  of  this  preamble. 
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in  the  Definition  of  "MACT-affected  emission  unit" 
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The  EPA  considered  requiring  that  the 
"MACT-affected  emission  unit"  include 
additional  emission  points  in  cases 
where  it  is  contrary  to  common  practice 
to  consider  them  in  isolation  from  the 
emission  point  for  which  the 
-^'modification"  has  occurred.  For 
example,  the  addition  of  a  single  pump 
or  valve  to  a  production  unit  may  yield 
a  determination  to  require  a  leak 
detection  and  repair  program  as  the 
control  measure.  The  EPA  believes  that 
it  would  not  be  good  engineering 
practice  to  suggest  a  leak  detection 
program  for  that  unique  pump  or  valve, 
or  a  different  leak  detection  program 
from  that  for  other  equipment  within 
the  same  production  unit.  By  including 
all  equipment  in  the  production  unit  as 
part  of  the  "MACT-affected  emission 
unit,"  a  more  reasonable  assessment  of 
control  alternatives  may  result.  The  EPA 
beheves,  however,  that  inclusion  of 
Figure  4.  Example  Illustrating  Paragraph 
(2)(ii)  in  the  Definition  of  "MACT- 
affected  emission  unit"  this  provision  is 
probably  not  needed,  because 
permitting  authorities  will  generally 
treat  such  equipment  as  a  single 
grouping.  In  addition,  this  provision 


may  lead  to  confusion  as  to  which 
situations  would  require  broader  M.\CT 
coverage.  The  EPA  requests  comment  on 
whether  this  provision  should  be 
included  in  the  final  rule. 

5.  De  minimis.  The  definition  of  de 
minimis  is  discussed  below  in  section 
III.E.  of  this  preamble. 

6.  Electric  Utility  Steam  Generating 
Unit.  The  definition  of  electric  utility 
steam  generating  unit  in  the  proposed 
rule  is  taken  directly  from  section  112(a) 
of  the  Act. 

7.  Source  Reduction  Project.  As 
discussed  below  (see  discussion  related 
to  §63.47  of  the  proposed  rule),  the 
proposed  rule  provides  for  source 
reduction  projects  to  be  considered  in 
identif>'ing  emission  offsets.  The 
definition  of  "source  reduction  project" 
is  intended  to  be  consistent  with  the 
Pollution  Prevention  Act,  Public  Law 
101-503. 

C.  Section  63.42 — Requirements  for 
Constructed  and  Reconstructed  Major 
Sources.  Section  63.42  (in  combination 
with  a  number  of  definitions  contained 
in  §63.41)  contains  the  requirements  for 
constructed  and  reconstructed  major 
sources  described  in  section  112(g)(2)(B) 


of  the  Act.  Equipment  affected  by  this 
section  must  comply  with  a  "new 
source  MACT"  level  of  control.  The 
EPA  requests  comment  on  its 
interpretation  of  the  statutory  language 
pertaining  to  constructed  and 
reconstructed  major  sources. 

1.  "Green-field"  Facilities.  The  most 
straightfonvard  case  for  section  112(g)  is 
for  a  new  plant  site  emitting  (or  having 
the  potential  to  emit)  more  than  major 
amounts  of  HAP  (that  is,  10  tons/jT 
individually,  25  tons/yr  collectively,  or 
amounts  that  exceed  any  lesser  quantity 
cutoffs  that  may  be  established  under 
subpart  C  of  part  63).  The  EPA  believes 
that  the  statute  clearly  requires  such  a 
new  plant  site  to  be  treated  as  a 
"constructed  major  source"  subject  to  a 
"new  source  MACT"  level  of  control. 

2.  Addition  of  Equipment  at  an 
Existing  Plant  Site.  Another  important 
situation  to  address  is  the  addition  of 
equipment  emitting  major  amounts,  i.e., 
greater  than  10  tons  per  year  of  one 
HAP,  or  greater  than  25  tons  per  year 
fi-om  all  HAP,  to  an  existing  major 
source  plant  site.  An  example  of  such  an 
addition  is  shown  in  Figure  5. 
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Figure  5.  Example  Plant 
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The  EPA  believes  that  there  are  two 
possible  readings  of  the  Act  with  respect 
to  this  situation,  and  that  both  readings 
are  consistent  with  the  definition  of 
"major  source"  in  section  112(a)  of  the 
Act.  Under  the  first  reading,  the 
addition  of  equipment  at  an  existing 
plant  site  would  constitute 
"construction  of  a  major  source" 
because  the  addition  would  entail  the 
construction  of  "a  stationary  source  or 
group  of  stationary  sources"  emitting 
major  amounts  (that  is.  10  tons/yr 
individually,  25  tons/yr  collectively,  or 
amounts  that  exceed  any  lesser  quantity 
cutoffs  that  may  be  established  under 
subpart  C  of  part  63).  This  equipment 
addition  would  be  subject  to  a  "new 
source  MACT"  level  of  control  which  is 
likely  to  be  more  stringent  than  the 
"existing  source  MACT"  level  of  control 
for  "modifications."  Also,  there  would 
be  no  opportunity  to  provide  for 
emission  offsets  in  lieu  of  a  control 
technology  demonstration. 

Under  the  second  reading,  the  entire 
plant  site  would  be  treated  as  a 
"stationary  source  or  group  of  stationary 
sources"  and  any  such  addition  would 
be  treated  as  a  major  source 
"modification."  If  treated  as  a  possible 
"modification,"  then  the  Act  provides 
the  opportunity  to  seek  such  offsets  and, 
if  such  offsets  are  provided,  then  the 
new  equipment  could  be  operated 
without  controls,  or  with  controls  that 
are  less  stringent  than  MACT",  until  an 
applicable  standard  is  promulgated 
under  section  112(d).  If  offsets  were  not 


provided,  the  equipment  would  be 
controlled  with  existing  source  MACT. 

The  EPA  believes  that  there  are 
advantages  and  disadvantages  of  both 
readings. 

The  "construction"  reading  ensures 
that  major-emitting  equipment  additions 
(that  is,  those  emitting  more  than  10 
tons/year  of  a  HAP,  or  25  tons  per  year 
from  all  hL\P,  or  amounts  exceeding  a 
lesser  quantity  cutoff),  which  generally 
would  represent  sizeable  investments, 
would  be  built  with  state-of-the  art 
control  technology.  It  is  generally 
recognized  that  it  is  more 
straightforward  to  build  such  a  level  of 
control  technology  into  the  original 
design,  and  that  it  is  difficult  or 
impossible  to  retrofit  such  controls  at  a 
later  date.  A  fundamental  goal  of 
programs  such  as  the  new  source 
performance  standards  (NSPS)  program 
under  section  111  of  the  Act  and  the 
effluent  guidelines  program  under  the 
Clean  Water  Act  is  to  achieve  long-term 
reductions  in  emissions  by  requiring 
"best"  controls  as  old  production 
operations  are  replaced  with  new 
operations.  However,  the  "construction" 
definition  precludes  offsetting — which 
in  some  cases  might  result  in  a  greater 
reduction  in  overall  hazard  by  focusing 
controls  on  pollutants  of  greater 
regulator)'  concern  and  by  reducing  the 
total  quantities  of  pollutants. 

For  equipment  additions  occurring 
after  EPA  has  proposed  a  section  112(d) 
standard,  the  "construction"  reading 
would  provide  greater  consistency  if  the 
equipment  addition  meets  the  definition 


of  "new  source"  in  that  section  112(d) 
standard.  If  the  equipment  is  a  "new 
source"  in  the  proposed  standard,  any 
such  "new  source"  constructed  after  the 
proposal  date  of  the  standard  is  required 
to  install  "new  source  MACT"  upon 
promulgation  of  the  standard. 
Inconsistencies  would  result  if  the  same 
equipment,  if  major-emitting,  was 
treated  as  a  "modification"  in  today's 
proposed  rule. 

The  "modification"  reading  provides 
sources  the  flexibility  to  completely 
offset  increased  emissions — thereby 
achieving  a  greater  emission  reduction 
than  the  "construction"  definition, 
presumably  at  less  cost.  However,  where 
sources  opt  to  install  existing  source 
MACT"  rather  than  offset,  emission 
reductions  could  be  less  than  if  the 
source  installed  new  source  MACT.  In 
addition,  it  is  difficult  to  judge  whether 
emission  reductions  being  used  as 
offsets  would  have  occurred  whether  or 
not  the  plant  is  being  modified.  The 
EPA  is  not  able  to  determine  which 
approach  would  result  in  lower  net 
emissions  over  time. 

Also,  the  "modification"  reading  may 
lead  to  inequities  in  the  implementation 
of  the  program.  As  showTi  in  Figure  6, 
a  "green-field"  plant  site  emitting  10 
tons  per  year  would  be  subject  to  a  new 
source  MACT,  while  addition  of 
identical  equipment  at  an  existing  plant 
would  be  subject  to  existing  source 
MACT  (or  emissions  would  have  to  be 
offset). 
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Figure  6.  Equity  Issue 
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The  "modificatioQ"  reading  would 
appear  to  be  the  most  consistent  with 
the  approach  taken  by  the  EPA  in  the 
prevention  of  significant  deterioration 
(PSD)  and  non-attainment  new  source 
review  (NSR)  programs  for  criteria  air 
pollutants.  The  PSD  program  includes  a 
"netting"  provision  which  takes  into 
account  plant-wide  emission  increases 
and  decreases  in  evaluating  whether  a 
"modification"  has  occurred.  The  NSR 
program  also  takes  plant-wide  emission 
reductions  into  account  in  determining 
applicability  of  the  program  to 
equipment  additions.  The  ability  to 
consider  plant-wide  emission 
reductions  was  upheld  in  a  1985 
Supreme  Court  decision  [Chevron  US,-\. 
Inc.  V.  Natural  Resources  Defense 
Counsel,  467  U.S.  837  (1984)].  One 
difference  between  the  PSD  and  NSR 
programs  and  the  section  112(g) 
program  in  the  proposed  rule  is  that 
most  equipment  additions  which  avoid 
"best"  or  "lowest  achievable"  controls 
under  these  programs  must  still  meet  a 
"best  demonstrated"  level  of  control  if 
NSPS  standards  have  been  established. 
For  section  112(g),  however,  an 
equipment  addition  could  avoid 
controlling  HAP  emissions  entirely  until 
a  M^CT  standard  is  established. 
Additionally,  the  PSD  and  NSR 
programs  are  focused  on  preserving  or 
attaining  national  ambient  air  quaiitv 
standards.  The  EPA  requests  comr.ient 
on  whether  the  lack  of  such  ambient 
criteria  for  HAP  would  suggest  a  g.-Rater 
technology  fcx;us  under  section  112(g). 

The  EPA  requests  public  comment  on 
these  two  interpretations.  For  the 
proposed  rule,  both  interpretations  are 
presented  as  separate  "alternatives  " 

I'nder  Alternative  A,  addition  of  a 
major-emitting  "emis.^ion  unit"  is 
included  within  the  definition  of 
"construct  a  major  source."  The 
definition  of  emission  unit  is  the  same 
as  that  used  for  regulations  proposed 
pursuant  to  section  112(i)  of  the  .Act. 
The  definition  is  intended  to  provide 
permitting  authorities  with  considerable 
flexibility  in  determining  the  "entitv" 
which  would  be  treated  as 
"construction."  The  EPA  requests 
comment  on  whether  raon?  prej,cripti\o 
language  for  this  term  would  he 
desirable. 

I'nder  Alternative  B,  the  only  activitv 
that  is  included  within  the  definition  of 
"construct  a  major  smirce"  is  the 
addition  of  majcr-emitting  equipment  at 
a  green-field  site.  By  implication,  ai^y 
such  acli\  ity  at  a  site  which  is  not  a 
green-field  site  is  regulated  under  the 
modi  fications  provisions  of  §  63.43  of 
the  proposed  rule.  The  term  "green-field 
•i'te"  generally  refers  to  equipment 
I  onstructed  in  a  previously 
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undeveloped  area.  There  are,  however, 
situations  where  a  virtually 
undeveloped  area  or  small  commercial 
or  industrial  equipment  could  exist  at  a 
site  for  which  a  major  source  is  to  be 
constructed.  Accordingly,  the  proposed 
definition  of  "green-field  site"  includes 
as  "green-field"  a  site  for  which  the 
total  emissions  of  any  given  HAP  are 
less  than  de  minimis.  The  EPA  requests 
comment  on  other  possible  definitions 
of  this  term. 

The  EPA  also  requests  comments  on 
other  possible  approaches  to  the 
definition  of  "construct  a  major  source." 
One  approach  suggested  to  the  EPA 
would  include  any  equipment  addition 
at  a  major  source  emitting  more  than  de 
minimis  quantities  within  the  definition 
of  "construct  a  major  source."  The  EPA 
believes  that  this  reading  is  inconsistent 
with  the  statute.  In  addition,  in 
structuring  standards  under  section 
112(d).  it  is  unlikely  that  the  EPA  will 
promulgate  standards  that  would  L^eat 
all  equipment  additions  as  "new."  The 
EPA  requests  public  comment  on 
whether  such  an  interpretation  is 
appropriate. 

3.  Reconstruction.  Section  n2(g) 
continues  the  concept  of 
"reconstruction"  contained  in  past 
regulatory  programs.  The  concept  of 
reconstruction  is  intended  to  prevent 
the  circumvention  of  "new  source" 
requirements  by  ccmpletelv  overhauling 
existing  equipment.  Current  air 
pollutant  emission  standards  under 
pmvious  requirements  of  the  .■\ct  XT>.it 
replacement  of  components  as  a 
reconstruction  if  the  replacement 
represents  more  than  50  p»'rcent  of  an 
entirtily  new  facility. 

For  section  il2(g'),  the  requirements 
apply  to  the  reccnstruction  of  a  "rnHJor 
.source,"  and  the  proposed  nile  df  fii-.es 
"reconstruct  a  major  soiirce"  as  t.he 
replncement  of  compone.'its  at  a  major 
source  such  that  the  replacement 
exceeds  50  percent  of  the  capital  cost  of 
nn  entirely  new  major  source.  Two 
alternative  definitions  of  "r«;onstruct  a 
major  source"  are  included  in  §  6.'^.41  of 
the  proposed  rule;  these  two  definitions 
arc  int>mded  to  coi.ncide  with  the  two 
alternative  definitions  of  "rcn.struct  a 
major  source"  discussed  previouslv. 

Under  Alternative  A,  "reconstruct  a 
major  source"  is  based  upon  an 
emission  unit.  If  an  emis.sion  unit  e;nits 
major  amounts,  then  the  .^'placement  of 
components  at  that  unit  would  be 
considered  a  "reconstruction"  if  the  cost 
of  the  replacement  exceeds  50  percent 
of  the  cost  of  an  entirely  new  unit.  In 
this  case,  new  source  MACT  would  b«? 
required  for  the  emission  unit. 

Under  Alternative  B,  "rec;onstruct  a 
major  source"  is  based  upon  all 


equipment  within  the  entire  contiguous 
plant  site.  The  definition  includes  only 
those  situations  where  the  replacement 
of  components  would  exceed  50  percent 
of  the  cost  of  the  entire  plant  site.  Under 
Ahemative  B,  the  probability  that  a 
reconstruction  would  occur  is 
substantially  decreased.  If,  however,  a 
reconstruction  did  occur  under  thus 
definition,  it  would  require  the  entire 
plant  to  install  new  source  MACT. 

The  EPA  requests  public  comment  on 
the  definition  of  "reconstruct  a  m<'.iar 
source"  in  the  proposed  rule. 

4.  Control  Technology  Review 
Requirements  For  Constructed  and 
Reconstructed  Major  Sources.  Section 
63.42  reflects  the  statutory  requirement 
that  an  owner  or  operator  who  proposes 
to  "construct  or  reconstruct"  a  major 
source  must  obtain  a  determination 
from  "the  permitting  authority"  that  a 
new  source  M.ACT  emissions  limitation 
will  be  met.  The  "permitting  authority" 
is  defined  as  the  agency  responsible  for 
the  title  V  permit  program.  Further 
di.scussion  on  this  issue,  and  on  other 
i.ssues  related  to  implementation  of 
section  112(g).  is  contained  in  tpction  V 
of  this  preamble. 

The  reqnin-ments  and  procedurt-s  .fur 
obtaining  the  M.-\CT  determinations  an' 
contained  in  §  63.45  of  the  proposed 
rule  (see  discussion  below). 

D.  Section  63-43 — RfH^uirements  fur 
Modified  Major  Sources 

Sfxtion  63  43  of  the  proposed  ruif  is 
intended  to  clarify  the  requirpm<»nts  i.n 
sections  112(d)  and  112(.b)  of  the  A' t 
related  to  major  source  modif:rat:r,-.s 

Section  112(s)  of  the  Ac1  defines  :^:r 
term  "inodifii^ition"  as: 

any  physical  rhar.j^e  in.  or  change  in  t.^i- 
mt'hod  of  optratinn  of.  a  r-..-!ior  -^Oi-m  \\r;:i  fj 
iiif  re.ises  tl.f  ac  rual  elms'.. or.s  of  ;.r.y 
ha7.>rrioLis  dir  polliitar.f  tn::f.fd  bv  «l'.  h 
source  by  mon.-  than  a  cc  ni:p:T!s  air.c  ,-.i  or 
whu  h  results  in  the  emibs.Lns  of  ar.y 
haz.3rdoiJS  air  poll  jtar.t  not  previously 
emitted  hy  more  than  a  df  n^}niints  aiTi<)-::ii 

Se(  tion  112!g)(2)(A)  tjf  the  Act  jtHtes 
th.tt: 

After  the  erfiK  live  dat*-  of  a  ptrrr.it  \jTf.rAn\ 
under  title  V  in  any  State  r.o  p»T«-on  m.iv 
mydify  a  ina;.ir  souxe  oi  .ha/a.-'dous  ^■.T 
pollut.inti  in  suih  State,  jniess  the 
AdinirustMto:  (or  the  State;  dftenri.-je-,  ;  .,,! 
the  nia.xirsiu.v.  athievchie  cur.lrul  ter -.:iui')^v 
einission  hrr.i'.af.on  unc-'r  t.;is  sei  ticn  t   : 
exi'sring  soii.'i  e^  will  be  rr.et  Such 
dt'termir.ation  .sh.nll  be  made  on  a  cr.'^e-hv 
case  basis  where  no  appl.rnrjlf?  err.is'i'jn 
limitations  ha-. e  been  estd^jhshed  hv  (he 
Adnunisfator 

There  are  a  number  of  questions 
raised  by  this  statutory  language  fir 
which  interpretations  are  needed.  In 
particular,  three  questions  are  addr  •s-..(J 
by  §63.43  of  the  proposed  rule: 
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(a)  How  much  of  a  major  source  must 
be  controlled  to  a  MACT  level  when  a 
modification  occiirs? 

(b)  What  is  a  physical  change  or 
change  in  the  method  of  operation? 

(c)  How  should  actual  emission 
increases  be  calculated? 

The  EPA  requests  public  comment  on 
the  various  statutory  interpretations 
contained  in  this  section.  One  important 
overall  interpretation  is  that  the  process 
for  a  modification  under  section  112(g) 
of  the  Act  should  follow  a  similar  two- 
step  process  as  contained  in  previous 
modifications  requirements  under  the 
NSPS  and  PSD  programs. 

1.  General  Requirements  for 
Modifications  (Paragraph  63.43(a). 
Paragraph  63.43(a)  outlines  the  overall 
statutory  requirements  for  major  source 
modifications.  An  owner  or  operator 
who  wishes  to  modify  a  major  source  is 
required  by  this  paragraph  to  obtain  a 
determination  from  the  pennitting 
authority  that  "the  MACT  emission 
limitation  for  existing  sources"  will  be 
met.  The  "permitting  authority"  is 
defined  in  the  proposed  rule  as  the 
agency  implementing  title  V  of  the  Act 
(see  further  discussion  in  section  V.A  of 
this  preamble). 

Paragraph  63.43(a)  requires  that  the 
MACT  determinations  be  made 
consistent  with  §  63.45  of  the  proposed 
rule  (see  discussion  below).  A 
determination  is  required  for  "all 
emission  points  affected  by  the 
modification"  according  to  paragraph 
63.43(b).  The  phrase  all  emission  points 
is  used  intentionally  rather  than  each 
emission  point  In  order  to  provide  the 
flexibility  to  evaluate  control 
technologies  over  the  entire 
modification.  In  some  cases,  a  MACT 
determination  made  for  a  combination 
of  emission  points  may  yield  a  more 
cost-effective  strategy  than  controlling 
each  emission  point  individually. 

Paragraph  63.43(a)  also  refers  to  two 
important  exceptions.  First,  certain 
activities,  listed  in  paragraph  63.43(c). 
are  excluded  fi-om  consideration  as 
"physical  changes"  or  "changes  in  the 
method  of  operation."  Second, 
paragraph  63.43(e)  gives  the  owner  and 
operator  the  option  to  provide  an  offset 
demonstration. 

2.  Paragraph  63.43(b).  "Modification" 
and  "Emission  Points  Affected  by  the 
Modification."  Section  112(g)(2)(A)  of 
the  Act  requires  that  "the  MACT 
emission  limitation  for  existing  sources 
will  be  met,"  but  it  does  not  specify 
which  emitting  equipment  at  the  major 
sources  is  subject  to  the  MACT 
determination  when  a  modification 
occurs.  For  the  proposed  rule  the  term 
"emission  points  affected  by  the 


modification"  is  used  as  an  approach  to 

clarifying  this  ambiguous  phrase. 
Paragraph  63.43(b)  in  the  proposed 

rule  clarifies  how  the  terms 

"modification"  and  "emission  points 

affected  by  the  modification"  are  used 

in  the  proposed  rule. 
Paragraph  63.43(b)(1)  identifies  three 

different  situations  which  could  be  a 

"modification;" 

— An  emission  increase  from  a  single 
emission  point  that  is  greater  than  de 
minimis, 

— Construction  of  any  emission  point  at 
a  major  source  that  emits  greater  than 
de  minimis  amounts,  but  not  enough 
to  be  considered  "construction"  in 
accordance  with  §63.42  of  the 
proposed  rule,  and 

— Emission  increases  from  multiple 
emission  points  where  the  sum  of  the 
emission  increases  exceeds  de 
minimis  amounts  for  a  given 
modification  project.  (The  intent  of 
this  latter  provision  is  to  ensure  that 
modification  projects  are  considered 
as  a  whole  in  evaluating  whetlier  the 
increase  is  greater  than  de  minimis. 
This  provision  is  not  intended  to 
fequire  owner  or  operators  to  keep  a 
funning  tally  of  all  emission  increases 
and  decreases.) 

Paragraph  63.43(b)(2)  further  clarifies 
how  an  "emission  increase"  is  to  be 
determined  for  purposes  of  identifying  a 
"modification."  An  "emission  increase" 
occurs  if  a  "physical  change  in  or 
change  in  the  method  of  operation  of 
the  major  source  leads  to  an  actual 
emission  increase  as  calculated  in 
accordance  with  paragraph  (e)  (see 
discussion  below). 

Paragraph  63.43(b)(3)  identifies  as 
"emission  points  affected  by  the 
modification"  those  emission  points 
that  increase  in  emissions,  as 
determined  by  paragraph  63.43(b)(2), 
and  that  "contribute"  to  a  greater  than 
de  minimis  increase  in  emissions.  The 
word  "contribute"  means  that  emission 
points  are  included  in  cases  where  that 
emission  point  in  any  of  itself  does  not 
increase  emissions  by  more  than  a  de 
minimis  amount,  but  the  modification 
as  a  whole  does.  The  EPA  considered  an 
option  which  would  identify  as  affected 
only  those  emission  points  that 
"significantly"  contribute  to  a  greater 
than  de  minimis  increase.  In  some  cases, 
the  total  emissions  resulting  from  a 
project  may  exceed  de  minimis  amounts 
for  a  given  HAP.  but  some  emission 
points  may  have  very  small  emission 
increases  of  that  H..\P.  For  such  cases, 
the  inclusion  of  the  term  "significant" 
could  serve  to  exempt  such  equipment 
from  review.  The  EPA  is  concerned, 
however,  that  it  is  difficult  to  define 


"significant"  in  a  way  that  would  be 
reasonable  and  consistently  applied. 
The  EPA  believes  that  the  inclusion  of 
such  sources  in  other  programs,  such  as 
BACT  reviews  in  the  PSD  program,  has 
not  led  to  the  imposition  of 
unreasonable  controls.  The  EPA 
requests  comment  on  whether  the  term 
"significant"  should  be  included  in  this 
paragraph,  and.  if  so.  how  it  should  be 
defined. 

The  EPA  considered  alternative 
approaches  to  MACT  coverage  that  may 
also  be  consistent  with  the  Act.  One 
approach  would  apply  MACT  plant- 
wide  when  a  change  to  the  plant 
constitutes  a  modification.  This 
approach  would  interpret  the  language 
to  mean  that  a  modification  of  a  major 
source  requires  MACT  for  the  entire 
major  source.  While  this  approach 
would  maximize  emission  reductions, 
the  EPA  believes  that  it  would  greatly 
complicate  the  review  process.  Many 
plants  have  hundreds  of  emission  points 
that  release  HAP  to  the  atmosphere.  The 
EPA  does  not  believe  that  Congress 
intended  for  a  case-by-case  review  of  all 
emission  points  any  time  one  emission 
point  was  modified,  or  any  time  an 
emission  point  was  added  to  the  plant. 
This  would  greatly  increase  the  review 
time,  would  increase  the  burden  on 
State  and  local  agencies  to  analyze  the 
available  control  technologies  for 
existing  equipment.  Also,  there  would 
be  an  increase  in  the  costs  associated 
with  an  equipment  modification.  The 
EPA  does  not  believe  that  these  results 
were  intended. 

Another  approach  considered  would 
be  to  subdivide  a  given  major  source 
plant  site  into  distinct  major-emitting 
emission  units.  Such  an  approach 
would  treat  each  subdivision  as  a 
separate  "major  source"  in  and  of  itself 
and  would  apply  MACT  to  all  emission 
points  within  the  "major  source"  being 
modified.  Under  this  approach,  MACT 
would  not  apply  to  the  entire  plant,  but 
could  incorporate  additional  emission 
points.  The  EPA  believes  that  such  an 
approach  would  be  very  complex  to 
administer  in  that  it  would  be  difficult 
to  define  the  appropriate  "major  source" 
subdivisions.  The  EPA  requests 
comments  on  whether  such  an  approach 
is  consistent  with  the  intent  of  the 
statute. 

3.  Paragraph  63.43(c)  Activities 
Excluded  from  the  Definition  of 
Physical  Change  or  Change  in  the 
Method  of  Operation.  (Step  1  of  the  2- 
Step  Process  to  Identify  Modifications). 
In  paragraph  63.43(b).  the  term 
"physical  change  or  change  in  the 
method  of  operation"  is  used  frequently. 
For  both  the  PSD  program  (40  CFR 
52.21).  the  NSPS  program  (40  CFR  part 
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60),  the  program  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  prior  the  1990  amendments 
to  the  Act  (40  CFR  part  61).  and  the 
criteria  pollutant  nonattainment  area 
new  source  review  (NSR)  program,  there 
are  a  number  of  activities  that  are  not 
considered  to  be  a  physical  change  or 
change  in  the  method  of  operation.  For 
the  PSD  program  (see  40  CFR  part 
52.21),  the  followng  activities  are 
excluded: 

(a)  Routine  mainfenanr  e,  repair  and 
replacement; 

(b)  Use  of  an  alternative  hiel  or  raw 
material  by  reason  of  an  order  under  section 
2  (a)  and  (b)  of  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974  (or 
any  superseding  legislation)  or  by  reason  of 
a  natural  gas  curtailment  plant  pursuant  to 
the  Federal  Power  Act; 

(c)  Use  of  an  alternative  fuel  by  reason  of 
an  order  or  rule  under  section  1 25  of  the  Act: 

(d)  Use  of  an  alternative  fuel  at  a  steam 
generating  unit  to  the  extent  that  the  fuel  is 
generated  from  municipal  solid  waste; 

(e)  Use  of  an  alternative  fuel  or  raw 
materia]  by  a  stationary  source  which: 

(1)  The  source  was  capable  of 
accommodating  before  January  6,  1975, 
unless  such  change  would  be  prohibited 
under  any  Federally  enforceable  permit 
condition  which  was  established  after 
January  6. 1975  pursuant  to  40  CFR  52.21  or 
under  regulations  approved  pursuant  to  40 
CFR  subpart  I  or  40  CFR  51.166;  or 

(2)  The  source  is  approved  to  use  under 
any  permit  issued  under  40  CFR  52.21  or 
under  regulations  approved  pursuant  to  40 
CFR  51.166; 

(0  An  increase  in  the  hours  of  ojjeration  or 
in  the  production  rate,  unless  such  change 
would  be  prohibited  under  any  Federally 
enforceable  pjermif  condition  which  was 
established  after  January  6. 1975,  pursuant  to 
40  CFR  52.21  or  under  regulations  approved 
pursuant  to  40  CFR  subp.Trt  I  or  40  CFR 
51.166. 

Under  the  NSPS/NESHAP  program 
(see  40  CFR  part  60.15  and  61.15).  the 
following  activities  are  specifically 
excluded  from  the  definition  of  a 
modification: 

(a)  Maintenance,  repair,  and  replacement 
which  the  Administrator  determines  to  be 
routine  for  a  source  category; 

(b)  An  increase  in  production  rate  of  an 
existing  facility  if  that  increase  can  be 
accomplished  without  a  capital  expenditure 
on  that  facility; 

(c)  An  increase  in  the  hours  of  ojjeration; 

(d)  Use  of  an  alternative  fuel  or  raw 
material  if  prior  to  the  dale  of  *  *  •  (a 
particular  NSPS  or  NESHAP).  the  existing 
facility  was  designed  to  accommodate  that 
alternative  use.  A  facility  shall  be  considered 
to  be  designed  to  accomioodate  an  alternative 
fuel  or  raw  materia]  if  that  uae  could  be 
accomplished  under  the  facility's 
construction  specifications  as  amended  prior 
to  the  change.  Conversion  to  coal  required  for 
energy  conaiderations.  as  specified  in  section 
ni(8)(8)  of  the  Act.  shall  not  be  considered 

a  niodificatioa. 


(e)  The  addition  or  use  of  anv  system  or 
device  whobe  primary  function  is  the 
reduction  of  air  pollutauts,  except  when  an 
emission  control  system  is  removed  or  is 
replaced  by  a  system  which  the 
Administrator  determines  to  be  le-ss 
nnvironmentally  bt;neficial. 

The  EPA  believes  that  Congress 
intended  the  EPA  to  base  the  exclusions 
for  HAP  modifications  under  section 
112(g)  on  these  existing  criteria. 
According  to  Senator  Lautenberg  (136 
Cong.  Rec.  S  17124-5  (October  26. 
1990).): 

With  the  exception  of  the  allowance  for  a 
de  minimis  increase  in  emissions,  the 
definition  is  identical  to  the  definition  of 
modifications  in  section  111  of  existing  law. 
Under  this  provision,  the  EPA  has  issue<J 
regulations  specifying  certain  kinds  of 
activities  which  would  not  constitute  a 
modification.  Clearly  it  is  intended  that  such 
kinds  of  activities  would  also  he  excluded 
from  triggering  the  modificctio.n  definition 
under  the  new  section  112.  (emphasis  added) 

The  proposed  rule  incorporates  a  very 
similar  list  of  exclusions  in  paragraph 
63.43(c).  Regarding  increases  in 
production  rate,  the  proposed  rule  uses 
the  "capital  expenditure"  language  in 
part  60.  The  definition  of  a  "capital 
expenditure"  is  given  in  the  proposed 
Subpart  A  "General  Provisions"  to  40 
CFR  part  63.  A  standard  procedure  for 
the  determination  of  "capital 
expenditure."  using  methods  in  an 
Internal  Revenue  Service  (IRS) 
publication,  is  provided  in  this 
definition.  Similar  to  the  PSD  program, 
increases  in  the  hours  of  operation  are 
not  considered  a  physical  change  under 
the  proposed  rule  unless  they  are 
prohibited  by  an  existing  Federally 
en  forceable  requirement.  The  proposed 
rule  uses  the  effective  date  of  the  title 
V  permit  program  as  the  date  by  which 
an  alternative  fuel  or  raw  material  must 
have  been  accommodated. 

The  EPA  requests  comment  on  use  of 
these  exclusions  in  the  proposed  rule.  In 
particular,  the  EPA  requests  comment 
on  whether  a  raw  material  substitution 
involving  a  substitution  of  one  raw 
material  with  another  raw  material  of 
greater  hazard  should  be  automatically 
excluded  from  consideration  as  a 
modification.  The  proposed  rule 
considers  substitution  with  a  "more 
hazardous"  raw  material  to  constitute  a 
possible  "modification"  unless  the  use 
of  the  substitute  raw  material  was 
already  allowed  by  a  permit.  The 
proposed  rule  includes  a  definition  of 
"operations  that  the  major  source  is 
designed  to  accommodate"  which 
allows  for  materials  accommodated  by 
an  existing  permit  to  be  used  without 
triggering  section  112(g)  requirements. 
In  addition,  this  definition  allows  for 


operational  changes  to  be  made  in  cas*»s 
where  they  are  clearly  within  the 
permit.  For  example,  some  batch 
chemical  reaction  trains  are  allo\vf>d  by 
permits  to  produce  a  number  of 
different  chemicals.  In  switching  from 
production  of  one  chemical  to  another, 
it  may  be  necessary  to  make  a  number 
of  pre-approved  equipment  changes. 
The  EPA  requests  comment  on  whether 
such  equipment  changes,  if  approvetl  in 
a  permit,  issued  prior  to  the  effective 
date  of  the  section  112(g)  rule,  should 
constitute  "operations  that  the  major 
source  is  designed  to  accommodate" 
and  should  not  trigger  a  "modifications" 
review  pursuant  to  section  112(g). 

The  EPA  also  seeks  comment  on 
whether  such  operational  changes, 
contained  in  permits  issued  prior  to  the 
effective  date  of  the  section  1 12(g)  rule, 
should  be  incorporated  into  a  title  V 
permit  without  triggering  section  112(g) 
review. 

The  EPA  also  seeks  comment  on 
whether  such  operational  changes, 
contained  in  permits  issued  prior  to  the 
effective  date  of  the  section  112(g)  rule, 
should  be  incorporated  into  a  title  V 
permit  without  triggering  section  112(g) 
review. 

In  addition,  §  63.45(c)(3)  of  the 
proposed  rule  provides  that  a  source 
may  seek  approval  of  case-by-case 
^t.^CT  determination  for  new  alternate 
operating  scenarios  (that  were  not 
incorporated  in  a  State  permit)  when 
obtaining  it's  title  V  permit.  As  a  result, 
the  source  would  then  be  free  to  artivat« 
any  such  alternative  opjerating  scenario 
without  having  to  undergo  further 
section  112(g)  review.  The  EPA  reqiicsfs 
comment  on  whether  the  approach 
contained  in  proposed  §  63.45(c)(3)  is  an 
appropriate  approach  to  application  of 
section  1 12(g)  requirements  to  alternate 
operating  scenarios. 

4.  Calculation  of  Actual  Emissions 
Increase.  (Step  2  of  the  Process  to 
Identify  a  Modification).  Once  a 
physical  or  operational  change  has  been 
identified  for  a  given  emission  point  or 
set  of  emission  points,  the  next  step  is 
to  determine  whether  there  has  been  an 
increase  in  "actual  emissions,"  and  to 
calculate  the  amount  of  the  incTease.  If 
such  an  "actual  emission  increase"  is 
more  than  a  de  minimis  level  (per 
§  63.44  of  the  proposed  rule,  see 
discussion  below),  then  the  change 
constitutes  a  "modification." 

Any  method  for  calculating  an 
increase  must  provide  for  a  "before" 
case,  often  referred  to  as  the  "baseline.* 
and  an  "after"  case  representing  the 
emission  after  the  change. 

When  the  physical  change  involves 
addition  of  a  new  emission  point,  the 
baseline  is  zero  emissions  and  it  is  only 
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necessary  to  define  anticipated  future 
emissions.  For  the  proposed  rule,  the 
"after"  case  is  considered  to  be  the 
potential  to  emit.  "Potential  to  emit"  is 
defined  in  subpart  A.  Physical  and 
operational  limitations  can  be 
considered  if  the  limitations  are 
Federally  enforceable. 

When  the  physical  or  operational 
change  involves  an  emission  increase 
from  already  existing  equipment, 
emissions  before  and  after  the  change 
must  be  compared. 

In  developing  an  approach  to  this  case 
for  the  proposed  rule,  the  EPA  reviewed 
two  approaches  to  emission  increase 
calculations  which  have  been  used  in 
past  air  pollution  programs  for  criteria 
air  pollutants.  The  first  approach  is  the 
approach  used  in  the  new  source 
performance  standard  (NSPS)  program 
to  determine  whether  "any  emission 
increase"  has  occiirred  due  to  a  physical 
change  or  change  in  the  method  of 
operation.  The  second  approach  is  the 
"actual  emission  increase"  approach 
used  in  the  PSD  program. 

The  approach  used  for  the  NSPS 
program  (and  the  NESHAP  program  in 
40  CFR  part  61.  before  the  1990  Act 
amendments)  is  more  straightforward 
than  that  used  for  the  PSD  program.  For 
these  regulations,  a  "modification" 
occurs  if  the  physical  change  leads  to 
"any  increase"  in  emissions.  In  making 
this  determination,  they  must  follow  the 
approach  outlined  in  40  CFR  60.14(b). 
This  approach  considers  "any  increase" 
to  occur  if  the  source,  operating  at  its 
production  capacity,  will  release  more 
emissions  (on  a  poimd  per  hour  basis] 
to  the  atmosphere.  If  the  emission  factor 
(that  is,  the  amount  of  emissions  per 
unit  of  production)  increases,  or  the 
equipment  is  otherwise  inherently  more 
emitting  (for  example,  due  to  a  capital 
expenditure  increasing  the  size  or 
capacity  of  equipment),  an  increase  is 
considered  to  have  occurred  and  the 
equipment  is  subject  to  the  NSPS.  In 
some  cases,  source  tests  before  and  after 
the  change  are  used  to  demonstrate 
whether  an  emission  increase  has 
occurred. 

This  approach  is  fairly 
straightforward  to  implement  and  relies 
on  immediately  available  data  rather 
than  past  records.  In  addition.  Senator 
Lautenberg's  belief  that  the  definition  of 
actual  emissions  is  "identical  to  that  in 
section  111"  may  suggest  that 
Congressional  intent  was  for  the  NSPS 
approach  to  identifying  modifications. 

The  EPA  believes  that  calculations 
based  upon  the  NSPS  method  could 
serve  as  a  reasonable  surrogate  for  an 
"actual  emissions"  calculation.  In  an 
ideal  sense,  a  true  "actual  emissions" 
calculation  would  require  perfect 


knowledge  of  the  level  of  emissions  that 
actually  occurred  in  the  past,  and 
perfect  knowledge  of  the  emissions  that 
would  actually  occur  in  the  future  if  the 
change  were  to  take  place.  In  practice, 
past  emissions  are  difficult  to  document 
(and  for  HAP,  perhaps  impossible  if 
appropriate  data  have  not  been 
collected),  and  future  emissions  cannot 
be  predicted  with  certainty.  In  this 
context,  the  EPA  believes  that  a  policy 
decision  can  be  made  to  consider  the 
NSPS  test  as  a  possible  method  for 
actual  emissions  calculations.  Although 
this  approach  does  not  attempt  to  gather 
"actual"  data  on  past  emission  rates,  the 
EPA  believes  that  it  can  be  a  reasonable 
surrogate  for  describing  the  "actual" 
difference  between  future  and  past 
emissions. 

The  term  "actual  emissions  increase" 
has  been  used  in  the  PSD  program.  For 
PSD,  the  term  "baseline"  is  used  to 
describe  emissions  before  a  physical  or 
operational  change.  The  "baseline"  for 
actual  emissions  for  an  emission  unit  as 
of  a  particular  date  is  defined  as  the 
average  rate,  in  tons  per  year,  at  which 
the  unit  actually  emitted  the  pollutant 
during  a  2-year  period  which  precedes 
the  particular  date  and  is  representative 
of  normal  source  operation.  A  different 
time  period  is  allowed  if  the  permitting 
authority  deems  that  it  is  more 
representative  of  normal  source 
operation.  Under  this  approach, 
emissions  after  the  operational  change 
are  the  potential  to  emit,  in  tons  per 
year.  This  approach  requires  that 
records  be  supplied  of  the  actual  rates 
of  operation  during  the  baseline  period. 

The  EPA  is  concerned  that  the  PSD 
approach  may  be  administratively 
complex.  For  the  PSD  program,  this 
approach  to  applicability  has  proven 
very  complex  for  criteria  pollutants 
such  as  volatile  organic  compounds 
(VOC).  Protracted  discussions  are  often 
required  to  establish  the  appropriate 
time  period  for  the  actual  "before"  case 
emissions  and  to  approve 
documentation  for  the  actual  rates  of 
production  and  operation.  This 
approach  would  be  more  complex  for 
HAP  for  which  VOC  totals  would  need 
to  be  speciated  into  individual  HAP 
subtotals.  It  may  be  very  difficult  or 
impossible  in  many  cases  to  provide  for 
adequate  documentation  of  these  HAP 
subtotals. 

The  EPA  also  notes  that  there  is  an 
ongoing  project  aimed  at  reforming  the 
PSD  program.  A  number  of  options  are 
being  considered.  If  the  PSD  program  is 
revised  to  accommodate  one  of  these 
approaches,  that  approach  may  be 
appBcable  to  section  112(g) 
implementation.  The  PSD  reform  project 
is  proceeding  in  parallel  with  the  effort 


to  develop  this  proposed  rule.  The  EPA 
requests  comment  on  whether  any 
suggested  applicabihty  approach  in  the 
proposed  nllemaking  for  a  restructured 
PSD  program  should  be  selected  as  the 
approach  to  implementation  of  section 
112(g)  of  the  Act.  The  EPA  requests 
comment  on  whether  any  of  these 
approaches  should  be  included  in  the 
final  rule. 

The  proposed  rule  contains,  as 
paragraph  63.43(d).  an  approach  to 
"actual  emissions"  that  closely 
resembles  the  NSPS  approach.  The  EPA 
believes  that  this  approach  will  yield  a 
more  consistently  implemented  program 
that  ensures  a  technology  review  when 
a  physical  change  causes  increased 
emissions  during  the  operation  of  the 
equipment  being  changed.  The 
approach  differs  slightly  from  the  NSPS 
approach  for  pollutants  for  which  the  de 
minimis  value  listed  in  §  63.45  of  the 
proposed  rule  is  expressed  as  a  tons  per 
year  value.  For  such  pollutants, 
paragraph  63.43(d)  includes  a  two-step 
process.  The  first  step  is  to  determine 
the  pounds  per  hour  increase,  as  would 
be  done  for  the  NSPS  test.  The  second 
step  is  to  convert  the  pounds  per  hour 
value  to  a  tons  per  year  value  based 
upon  the  future  hours  of  operation  of 
the  equipment.  For  this  conversion,  it  is 
assumed  that  the  equipment  will 
operate  8760  hours  per  year  unless 
constrained  by  a  Federally  enforceable 
limitation. 

5.  Paragraph  63.43(e)— Offsets.  If  a 
physical  change  leads  to  actual  emission 
increases  by  more  than  a  de  minimis 
amount,  that  increase  is  not  a 
"modification",  if,  according  to  section 
112(g)(1)(A)  of  the  Act: 

such  increase  in  the  quantity  of  actual 
emissions  of  any  hazardous  air  pollutant 
from  such  source  will  be  offset  by  an  equal 
or  greater  decrease  in  the  quantity  of 
emissions  of  another  hazardous  air  pollutant 
(or  pollutants)  from  such  source  which  is 
deemed  more  hazardous 

Paragraph  63.43(e)  of  the  proposed 
rule  incorporates  this  offset  provision. 
This  paragraph  allows  the  owner  or 
operator  to  submit  a  showing  (consistent 
with  §  63.46  and  §  63.47,  see  discussion 
below)  to  demonstrate  the  acceptability 
of  the  offset.  The  process  for 
determining  whether  offsets  are 
"deemed  more  hazardous"  is  contained 
in  §  63.48  of  the  proposed  rule  (see 
discussion  in  section  IV  of  this 
preamble). 

Paragraph  63.43(e)  identifies  some 
general  restrictions  on  the  offsets  that 
are  used.  (Additional  restrictions  are 
contained  in  §§63.46  and  63.47  of  the 
proposed  rule.)  First,  a  decrease  in 
actual  emissions  cannot  credit  any 
amount  of  actual  emissions  that  exceeds 
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allowable  emissions  under  a  Federally 
enforceable  requirement.  Second,  the 
decrease  must  be  Federally  enforceable 
before  operation  of  the  physical  change 
being  offset.  There  are  a  number  of 
mechanisms  for  Federal  enforceability 
including:  (1)  A  Notice  of  Offset 
approval  under  §  63.46  or  §  63.47,  a 
requirement  of  a  State  program 
approved  under  section  112(1)  of  the 
Act,  (2)  a  permit  condition  contained  in 
a  permit  issued  pursuant  to  40  CFR  part 
70  or  40  CFR  part  71,  (3)  a  Federally 
enforceable  requirement  of  a  PSD  or 
NSR  permit,  (4)  a  requirement  of  a 
Federally  approved  State 
Implementation  Flan,  or  (5)  a  Federally 
enforceable  court  order.  Third,  the 
owner  or  operator  may  not  credit  any 
emission  decreases  used  under  the 
"early  reductions"  program  to  obtain 
the  compliance  extensions  granted  by 
section  112{i)(5}  of  the  Act.  Any  amount 
exceeding  the  90  (or  95)  percent 
reduction  required  by  the  early 
reduction  program  is,  however, 
creditable.  The  EPA  considered  adding 
a  further  restriction  on:  (1)  Emission 
reductions  of  volatile  organic 
compoimds  (VOC)  that  were  necessary 
to  achieve  progress  towards  attainment 
of  the  ozone  standard,  and  (2) 
reductions  of  VOC  and  other  pollutants 
previously  credited  under  the  PSD  or 
NSR  programs.  The  proposed  rule 
would  in  some  cases  allow  such 
emission  reductions  to  be  creditable  as 
offsets.  The  EPA  requests  comment  on 
this  issue. 

6.  Paragraph  63.43(f).  Increases  and 
Decreases  of  the  Same  Pollutant.  There 
is  some  ambiguity  in  the  Act  regarding 
cases  where  a  modification  leading  to  an 
increase  in  a  given  pollutant  will  be 
accompanied  by  a  decrease  in  the  same 
pollutant  elsewhere  in  the  plant. 
Paragraph  63.43(f)  is  intended  to  clarify 
EPA's  position  on  this  issue.  For  such 
cases,  the  proposed  rule  requires  that 
the  emission  decreases  be  documented 
using  the  procedures  of  §  63.46  or  63.47 
of  the  proposed  rule.  If  the  net  emission 
increase  is  less  than  de  minimis,  then  a 
modification  has  not  occurred. 

The  EPA  considered  an  alternative 
that  would  require  that  emission 
decreases  in  such  cases  to  completely 
offset  the  increase  such  that  an  overall 
decrease  would  occur.  The  EPA  believes 
that  the  requirements  of  proposed 
§  63.43(f)  reflect  the  most  natural 
reading  of  the  statute.  The  EPA  requests 
comment  on  this  issue. 

E.  Section  63.44.  De  Minimis  Levels 

As  mentioned  previously,  an  emission 
increase  must  exceed  de  minimis  levels 
in  order  to  constitute  a  "modification" 
under  section  112(g)  of  the  Act.  The 


proposed  rule  includes,  as  §  63.44.  a 
table  displaying  de  minimis  emission 
rates  for  each  of  the  HAP. 

1.  De  Minimis.  General  Principles. 
The  statute  gives  little  specific  direction 
on  how  to  establish  de  minimis 
quantities.  In  establishing  de  minimis 
values,  the  EPA  believes  there  are 
general  principles  that  have  been 
established.  A  good  discussion  of  these 
principles  is  included  in  the  April  20. 
1979  Alabama  Power  decision. 
[Alabama  Power  v.  Costle,  656  F.  2nd 
323  (1979).  Generally,  de  minimis 
authority  gives  regulatory  agencies  such 
as  the  EPA  the  ability  to  provide 
exemptions  when  "the  burdens  of 
regulation  yield  a  gain  of  trivial  or  no 
value."  Further,  "the  de  minimis 
exemption  must  be  designed  with  the 
specific  administrative  burdens  and 
specific  regulatory  context  in  mind." 
The  overall  intent  of  such  exemptions  is 
to  prevent  relatively  trivial  items  from 
needlessly  draining  administrative 
resources. 

In  keeping  with  these  general 
principles,  the  EPA  believes  the  main 
test  in  establishing  de  minimis  values  is 
to  define  the  emission  level  for  HAP  for 
which  regulation  under  section  112(g) 
would  "yield  a  gain  of  trivial  or  no 
value." 

It  appears  that  some  limited 
consideration  can  be  given  to 
administrative  resource  implications 
resulting  from  a  selected  de  minimis 
emission  level.  For  example,  if  a 
selected  de  minimis  cutoff  yielded  very 
small  benefits,  but  would  increase  the 
number  of  applications,  reviews,  and 
enforcement  resources  by  an 
unreasonable  degree,  and  a  slightly 
higher  cutoff  would  not  create  as 
unreasonable  a  burden,  the  EPA 
believes  that  this  could  be  taken  into 
consideration. 

The  EPA  recognizes,  however,  that  its 
authority  to  provide  de  minimis 
exemptions  is  strictly  limited.  Again 
citing  Alabama  Power, 

That  implied  authority  *   *   •  (for  de 
minimis]  *   *   •  is  not  available  for  a 
situation  where  the  regulatory  function  does 
provide  benefits,  in  the  sense  of  furthering 
the  regulatory  objectives,  but  the  agency 
concludes  that  the  acknowledged  benefits  are 
exceeded  by  the  costs. 

The  EPA  believes  that  the  interpretation 
of  de  minimis  detailed  herein  correctly 
balances  the  requirement  to  meet 
regulatory  objectives,  while  alleviating 
the  burdens  of  regulation  which  would 
yield  a  trivial  value  in  this  specific 
regulatory  context. 

2.  De  Minimis  Concepts  in  Section 
1 12  of  the  Act.  The  EPA  believes  that 
Congress  has  provided  guidance  in  what 
is  considered  to  be  a  "trivial"  level  of 


a  hazardous  air  pollutant.  In  section 
112(c)(9)  of  the  Act,  the  EPA  may  delete 
a  source  category  from  possible 
regulation  under  section  112  if  no 
source  in  the  source  category  would 
result  in:  (1)  Emission  of  a  carcinogen 
that  could  cause  a  lifetime  risk  of  cancer 
of  one  in  one  million  to  the  individual 
in  the  populations  who  is  most  exposed, 
cind  (2)  emission  of  a  non-carcinogen 
that  would  exceed  air  quality  levels  that 
would  exceed  a  level  adequate  to 
protect  public  health  with  em  "ample 
margin  of  safety"  and  would  not  result 
in  adverse  envirorunental  impacts.  The 
concepts  behind  section  1 12(f)  of  the 
Act  appear  similar  for  "residual  risk" 
emission  standards  to  address  risks 
remaining  after  application  of 
technology-based  standards.  The  EPA 
believes  that  it  is  reasonable  to  use  the 
one-per-million  cancer  risk  and  ample 
margin  of  safety  criteria  for  establishing 
de  minimis  levels  under  section  112(g). 
The  EPA  has  traditionally  believed  that 
exposures  that  cause  a  risk  above  one  in 
one  million  are  considered  important. 

3.  Basis  for  de  minimis  Values  Listed 
in  §  63.44  of  the  Proposed  Rule.  The 
table  in  §  63.44  of  the  proposed  rule  lists 
the  de  minimis  values  for  the  189  HAP 
listed  in  section  112(b)  of  the  Act. 
Readers  interested  in  documentation  for 
each  de  minimis  value  can  refer  to  a 
technical  support  document. 
Background  Document.  Documentation 
of  De  Minimis  Emission  Rates  for 
Proposed  40  CFR  part  63.  subpart  B. 
(EPA-453/R-93-035)  The  following 
discussion  is  intended  to  provide  an 
overview  of  the  methods  used  to 
develop  these  values. 

The  section  112(b)  Hst  includes  172 
pollutants  that  are  fisted  as  individual 
chemicals,  and  17  pollutants  that  are 
listed  as  chemical  groups.  Where 
appropriate,  the  17  chemical  groups 
were  subdivided  into  sub-groupings  or 
individual  compounds  within  the 
group.  The  table  indicates,  for  each 
chemical  or  chemical  group,  a  de 
minimis  emission  rate  and  the  basis  for 
each  de  minimis  rate. 

The  EPA  considered  expressing  the  de 
minimis  values  as  ambient 
concentrations,  rather  than  emission 
rates.  This  would  require  either  the 
applicant  or  the  permitting  authority  to 
perform  a  dispersion  calculation  for 
each  proposed  release  to  determine 
whether  a  de  minimis  concentration 
would  be  exceeded.  The  EPA  believes 
that  this  would  greatly  increase  the 
complexity  and  thus  the  resources  need 
to  implement  the  program.  Although  the 
EPA  beheves  that  States  wishing  to 
include  this  dispersion  review  as  part  of 
an  overall  section  112(g)  program 
should  be  given  the  flexibility  to  do  so 
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(see  disciission  below],  the  EPA  believes 
that  most  States  would  prefer  de 
minimis  values  to  be  expressed  as 
emission  rates,  rather  than 
concentiatioos. 

It  is  important  to  note  that  the  de 
minimis  values  listed  in  §  63.44  were 
developed  ^>ecifically  for  the  section 
112(g}  program,  and  that  the  values 
were  developed  in  part  based  upon  the 
interim  nature  of  the  time  period  for 
which  case-by-case  MACT 
detraroinations  are  required.  Such  case- 
by-case  MACT  determinations  are 
required  under  section  112(g)  prior  to 
emission  standards  promulgated 
pin-suant  to  section  112(d).  The  EPA 
does  not  consider  these  values  to  be 
necessarily  indicative  of  tlie  emission 
rate  which  may  be  conside.'ed  de 
minimis  for  other  programs  or  decisions. 
for  which  the  decisions  would  be  more 
long-term  in  nature.  In  particolar.  these 
values  should  not  be  considered  as 
precedent-setting  for  other  section  112 
issues  such  as  the  residual  risk 
standard-setting  process  under  section 
112tf)  or  the  risk  criterion  established 
for  delisting  categories  pursuan:  to 
section  112(c)  of  the  Act 

(a)  Values  for  "nonthreshold"  HAP 
which  have  evidence  of  carcino{;enicity. 
For  "nonthreshold"  HAP  which  have 
evidence  of  carcinogenicity  (see 
discussion  in  section  IV.C.3  of  this 
preamble  for  the  rationale  for 
identifying  such  pollutants),  the 
following  descriptors  are  used  in  the 
"Basis"  column  in  the  table: 
— UR 
— UR-CAP 
— DEF=1 

The  "UR"  descriptor  indicates  that 
the  de  minimis  value  was  calculated 
based  upon  a  risk-specific  dose  for  the 
pollutant.  The  risk-specific  dose  is  the 
exposure  level  associated  with  a  given 
Ufetime  cancer  risk,  in  this  case,  a  risk 
management  decision  of  10  -*  lifetime 
risk.  The  risk-specific  dose  is  derived 
from  the  unit  risk,  an  upper-bound 
estimate  of  the  excess  cancer  risk  over 
background  associated  with  a 
continuous  Ufetime  exposure  to  the 
pollutant  Readers  should  be  aware  that 
there  are  many  uncertainties  in  the 
derivation  of  unit  risk. 

De  minimis  emission  rates  were 
calculated  in  four  steps.  First,  based 
upon  the  unit  risk  value,  the  EPA 
calculated  the  concentration  in  the 
ambirait  air  that  would  yield  a  lifetime 
cancer  risk  of  one-per-million.  Using 
benzene  as  the  example,  lifetime 
continuous  exposure  to  1  microgram  per 
cubic  meter  of  benzene  is  associated 
with  a  risk  as  high  as  8.3  in  one  million, 
and  a  Ufetime  risk  of  one-per  miUion  is 


equivalent  to  0.12  micrograms  per  cubic 
meter  (one  divided  by  8.3). 

The  second  step  in  the  calculation 
was  to  adjust  the  risk-specific  dose  to 
account  for  the  expected  maximum 
exposure  duration  fcff  a  major  source 
sut^ct  to  a  case-by-case  MACT 
determination  under  section  112(g)  of 
the  Act.  The  EPA  selected  a  7-year 
exposure  period  as  the  duration  of 
exposure,  rather  than  the  more 
frequently  used  70-year  Ufetime 
exposure.  The  7-year  period  was 
selected  because  emission  increases 
avoiding  modification  requirements 
under  a  section  112(g)  de  minimis 
exemption  would  be  still  subject  to 
maximum  achievable  control 
technology  requirements  within  roughly 
7  years  under  sections  112(j)  or  112(d). 
The  EPA  is  required  to  promulgate 
MACT  standards  in  accordance  with  a 
schedule  in  section  112(e)  of  the  Act  by 
November  15.  2000.  Such  standards 
would  require  compUance  for  existing 
sources  by  no  later  than  the  year  2003. 
Even  if  the  EPA  does  not  meet  every 
deadUne  in  its  schedule  for 
promulgation  of  section  112(d)  emission 
standards.  States  are  required  to  develop 
equivalent  emission  standards  within  18 
months  after  the  EPA  fails  to  meet  a 
deadline.  As  a  result,  the  longest  time 
for  which  standards  would  not  be 
developed  is  18  months  after  November 
15,  2000,  Le.,  May  2002.  Because  the 
section  112(g)  program  will  start  up  in 
most  States  in  early  1995,  (as  soon  as 
operating  permit  programs  commence) 
about  7  years  (2002  minus  1995),  is  a 
reasonable,  conservative  estimate  of  the 
time  that  would  elapse  before 
imposition  of  technology  requirements 
for  emission  increases  avoiding 
"modification"  requirements. 

Adjusting  for  this  7-year  exposure 
period,  using  benzene  as  the  example,  a 
lifetinre  risk  of  one-per-million  (0.12 
microjjrams  per  cubic  meter  over  70 
years)  is  equivalent  to  the  risk 
associated  with  exposure  to  1.2 
mlCTOgrams  per  cubic  meter  over  7 
years.  The  EPA  requests  comment  on 
this  adjustment.  Other  exposure 
adjustments  were  considered,  including: 
(1)  No  exposure  adjustment,  and  (2) 
adJBstment  by  a  factor  less  than  70/7. 
The  EPA  requests  comment  on  whether 
these  or  other  alternatives  better  identify 
emission  increases  which  can  be 
considered  de  minimis  for  this  program. 

As  a  third  step,  in  order  to  express  the 
de  minimis  values  as  emission  rates, 
rather  than  ambient  concentration,  the 
EPA  developed  a  "model  plant."  This 
model  plant  represents  a  standard  set  of 
conditions  for  the  nature  of  the  release 
and  the  exposure.  The  following  model 
plant  was  used: 


— stack  hetght:  10  meters 
— stack  diameter  1  meter 
— distance  to  nearest  exposed 

individuaL  200  meters 
— stack  temperature:  ambient 
—exit  velocity:  Q.l  m/sec 
— worst-case  down-wash  is  assumed 

The  EPA  proposes  these  conditions  as 
a  reasonable  set  of  conditions  for 
purposes  of  setting  de  minimis  values 
under  section  112(g)  of  the  Act. 

For  this  model  plant,  the  EPA 
performed  calculations  using  314  sets  of 
meteorological  data.  (A  complete 
description  of  these  calculations  is 
contained  in  the  docket  for  the  proposed 
rule.)  The  results  of  these  calculations 
indicated,  on  average,  that  for  each 
microgram  per  cubic  meter  of  a 
pollutant  added  to  the  atmosphere  at  the 
assumed  fence-line  of  200  meters,  there 
would  be  2  tons  of  emissions.  This  ratio, 
2  tons/3?T  per  1.0  fig/m^.  annual  average, 
was  used  as  the  relationship  between 
emission  rate  and  ambient 
concentration. 

As  a  fourth  step,  the  EPA  used  the 
risk-specific  dose  at  a  one-per-million 
risk,  identified  in  Step  2  above,  in 
tandem  with  the  relationship  between 
emission  rate  and  concentration 
developed  in  Step  3,  to  calculate  a  de 
minimis  emission  rate.  For  exeimple,  for 
benzene.  Step  2  indicated  an  exposure 
associated  with  one-per-million  risk  of 
1.2  ^g/m3  over  the  7-year  exposure 
period.  In  order  to  reach  this  exposure 
level,  the  model  plant  would  need  to 
emit  1.2  x  2.  or  2.4  tons/year  of  benzene. 
For  purposes  of  the  proposed  rule  (i.e., 
the  table  in  §  63.44),  each  of  the  values 
is  roimded  to  one  significant  figure;  for 
benzene,  2.4  tons/year  is  rounded  to  2 
tons/year.  The  EPA  beUeves  that  one 
significant  figure  is  appropriate,  given 
the  uncertainties  in  the  unit  risk  values 
and  exposure  assumptions  on  which  the 
values  are  based. 

The  EPA  requests  comment  on  the 
methodology  for  de  minimis  values, 
including  the  appropriateness  of  the 
assumptions  used  to  develop  the  model 
plant.  It  is  recognized  that  there  are 
other  model  plant  assumptions  that 
would  residt  in  less  dispersion,  and  that 
the  selected  model  plant  does  not 
represent  an  absolute  worst-case.  For 
example,  less  disp>ersion  could  be 
experienced  for:  (1)  Releases  for  which 
weather  conditions  represent  the  worst- 
case  of  the  314  stations,  rather  than  the 
median  of  the  314  stations,  (2)  releases 
at  ground  level,  rather  than  the  assumed 
height  of  10  meters,  (3)  releases 
immediately  adjacent  to  residences, 
which  could  occur  at  distances  less  than 
the  assumed  200  meters.  The  results  of 
the  dispersion  calculadons  (which  are 
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listed  in  Appendix  A  of  the  technical 
background  document)  indicated  that 
the  highest  concentration  experienced  at 
the  314  stations  was  15.6  ^g/m\  while 
the  lowest  concentration  was  2.2  ng/m'. 
The  median  value,  5.0  ti/m\  therefore, 
could  underpredict  by  a  factor  of 
approximately  3,  or  could  overpredict 
by  a  factor  of  approximately  2.  The  EPA 
also  explored  the  sensitivity  of  the 
results  to  stack  height  and  distance  to 
nearest  receptor.  The  following  table 
illustrates  this  sensitivity  analysis. 
(Stack  release  parameters  not  shown  in 
the  table  are  identical  to  those  listed 
above.)  The  results  indicate  that,  for  a 
given  10  tons/year  release,  the  resulting 
concentration  could  be  significantly 
higher  than,  or  significantly  lower,  than 
that  resulting  from  the  selected  model 
plant. 


Stack  heiqht 
(meters) 

Distance  to 
nearest  resi- 
dence 

(meters) 

Median  con- 
centration 
(ng/nr) 

1   

3  

3  

10  

200 
100 
500 
100 
200 
500 
200 
200 
200 

16 

34 
3.4 
6.7 

•5.0 
2.8 
2.5 
0.15 
0.026 

10  

10  

15  

50  

100  

•  These  conditions  are  the  model  plant  used 
for  the  proposed  rule. 

The  EPA  is  considering  an  approach 
for  which  two  tables  would  be  required 
to  set  de  minimis  values:  (1)  The  table 
in  §  63.44,  and  (2)  a  second  table  which 
would  include  an  adjustment  factor  for 
site-specific  conditions.  For  example, 
the  adjustment  factor  would  lead  to 
lower  de  minimis  values  for  sources 
with  a  1  meter  stack  height  and  50  meter 
distance  to  the  receptor,  but  higher  de 
minimis  values  for  a  source  with  a  25 
meter  stack  and  1000  meter  distance  to 
the  receptor.  This  approach  would  not 
require  the  applicant  or  the  permitting 
authority  to  perform  site-specific 
dispersion  calculations.  Rather,  the    ' 
table  would  specify  adjustment  factors 
that  would  apply  to  given  ranges  of 
conditions.  (For  example,  there  could  be 
an  adjustment  factor  applicable  to  stack 
heights  from  1  to  3  meters,  in 
combination  with  distances  100  meters 
or  less  to  the  receptor).  This  approach 
would  have  the  advantages  of  taking 
site-specific  variables  into  account  (the 
EPA  also  requests  comment  on  whether 
other  variables,  such  as  flow  rate  and 
temperature  could  be  included).  The 
EPA  has  two  concerns  with  this 
approach.  First,  the  approach  would 
add  administrative  complexity  to  the 
process,  in  that  documentation  and 


enforcement  of  stack  height,  distance, 
etc.,  would  be  required.  Second,  the 
EPA  requests  comment  on  the  policy 
advantages  and  disadvantages  of  an 
approach  that  would  yield  different 
levels  of  control  for  similar  equipment. 

The  "UR-CAP"  description  in  the 
table  indicates  that  the  unit  risk 
approach  yielded  an  emissions  rate 
greater  than  10  tons  per  year.  Emissions 
of  10  tons  per  year  or  more  of  such 
pollutants  from  the  model  facility 
would  yield  risk  levels  below  the  cfe 
minimis  bench  mark.  The  proposed  rule 
"caps"  de  minimis  emission  rates  at  10 
tons  per  year  because  the  EPA  believes 
that  it  would  be  difficult  to  assume  that 
Congress  intended,  simultaneously,  for 
an  emission  rate  to  be  considered  both 
"major"  for  idenlifj'ing  major  sources 
and  smaller  than  "trivial"  for  emission 
increases.  However,  the  EPA  is 
concerned  that  capping  de  minimis  rates 
at  10  tons  per  year  could  bring  sources 
into  the  program  with  modifications 
that  pose  a  trivial  threat  to  human 
health.  The  EPA  seeks  comments  on  this 
approach,  on  the  feasibihty  of 
promulgating  de  minimis  emission  rates 
above  10  tons  per  year,  and  on  the 
desirability  of  capping  de  minimis  rates 
at  a  level  less  than  10  tons  per  year. 

The  "DEF=1"  descriptor  indicates 
that  the  pollutant  was  assigned  a  default 
value  of  1  ton/yr.  This  default  value  was 
assigned  for  pollutants  identified  as 
possible,  probable  or  knovm  human 
carcinogens,  but  for  which  no  unit  risk 
value  was  available.  The  choice  of  1 
ton/yr  is  a  policy  decision  based  upon 
a  review  of  the  pollutants  with  potency 
values.  The  EPA  does  not  believe  that 
these  pollutants  should  be  assigned  the 
10  tons/year  cap;  if  potency  values  were 
available,  and  were  consistent  with  the 
other  such  pollutants,  the  value  xvould 
likely  be  less  than  10  tons  per  year.  The 
EPA  requests  comment  on  this  default 
value. 

(b)  Values  for  noncancer  effects.  For 
the  remaining  pollutants  on  the  section 
112(b)  list  that  have  not  been  evaluated 
for  carcinogenicity  or  v\  hich  have  been 
assigned  a  weight  of  evidence 
classification  of  D  or  E,  the  EPA  believes 
that  de  minimis  values  should  be 
established  that  would  be  consistent 
with  concentration  benchmark  that 
represent  an  "ample  margin  of  safety." 

The  descriptor  "RfC"  in  the  table 
indicates  that  the  de  minimis  emission 
rate  was  calculated  based  upon  the 
EPA's  inhalation  reference 
concentrations  (RfC's).  The  RfC  is 
defined  as  an  estimate  (with  an 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  daily  exposure  to  the 
human  population  (including  sensitive 
subgroups)  that  is  hkely  to  be  without 


appreciable  risk  of  deleterious  effects 
during  a  long-term  period  of  exposure. 
For  the  proposed  rule,  the  EPA  assumes 
that  the  RfCs  themselves  represent  an 
ample  margin  of  safety  level  for 
noncancer  effects  from  long-term 
exposures.  The  methodology  for 
developing  RfCs  is  discussed  in  Interim 
Methods  for  Development  of  Inhalation 
Reference  Concentrations,  EPA/600/ 8- 
9O-066A.  For  the  relatively  few 
chemicals  for  which  RfCs  have  been 
established,  the  EPA  used  a  similar 
method  to  that  described  above  for 
carcinogens,  with  the  exception  that 
there  was  no  adjustment  for  the 
exposure  period.  No  adjustment  is  made 
here  because  the  RfC  is  designed  to 
protect  against  chronic  exposures, 
which  is  interpreted  as  less  than 
lifetime  (i.e.,  7  years  in  this  case). 

There  are  a  number  of  pollutants  that 
ha\e  not  hern  associated  with  cancer, 
and  for  which  RfCs  have  not  been 
developed.  For  these  pollutants,  default 
de  minimis  emission  rates  are  derived 
from  composite  score  values.  The 
descriptor  "CS"  indicates  when  this 
approach  was  used.  The  composite 
score  is  a  chronic  toxicity  ranking 
system  developed  for  establishing 
reportable  quantities  (RQs)  under 
section  102  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA).  The  basis  for  these 
composite  scores  is  described  in  greater 
detail  in  section  III  of  this  preamble.  For 
the  CERCLA  section  102  program.  RQs 
are  established  for  chronic  noncanrr-r 
effects  as  follows: 


CS  value 

RQ 
(poonds) 

1-5 

5000 

6-20 

1000 

21-40 

100 

41-80 

10 

81-100 

1 

The  EPA  believes  that  for  section  1 12;g) 
purposes,  pollutants  with  a  relatively 
low  CS  value,  (less  than  or  equal  to  20) 
can  be  assigned  a  de  minimis  emission 
rate  at  the  10  tons  per  year  maximum. 
For  pollutants  with  greater  CS  values, 
the  EPA  believes  that  de  minimis 
emission  rates  less  than  the  10  tons  per 
year  "cap"  should  be  established.  For 
the  proposed  rule,  the  EPA  has  assigned 
de  minimis  emission  rates  that  mirror 
the  magnitude  of  the  difference  in  the 
RQ  values.  That  is,  pollutants  with  CS 
scores  between  21  and  40  are  assigned 
de  minimis  emission  rates  which  are  a 
factor  of  10  less  than  those  for  whit.h  the 
CS  score  is  between  6  and  20.  Pollu;.i:its 
with  CS  scores  greater  than  40  are 
assigned  de  minimis  emission  rates  that 
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are  a  factor  of  10  less  than  those  for 
which  the  CS  score  is  between  21  and 
40.  (Note  that  none  of  the  threshold 
HAP  for  section  112(g)  have  a  CS  value 
greater  than  80.)  The  EPA  believes  that 
the  assignment  of  the  de  minimis 
emission  rates  in  this  manner  kr  these 
ranges  of  CS  values  represents  a 
reasonable  default  approach  in  absence 
of  a  more  rigorous  method.  The  EPA 
requests  comment  on  this  issue  and  on 
other  approaches  that  could  be  used. 
The  default  assumptions  are  as  follows: 


Range  of  composite 
score 


CS=  1  to20  

CS  =  21  to4C  

CS  =  41  and  grea<er 


De  mintmis  emission 
rate 


1 0  tons/yr. 
1  ton/yr. 
0.1  ton/yr. 


The  descriptor  "DEF=5"  indicates  the 
method  used  for  pollutants  with  neither 
composite  score,  reference 
concentration,  weight  of  evidence 
indicating  carcinogenicity,  or  identified 
as  acutely  toxic  (see  section  C  below). 
For  such  pollutants,  a  default  value  of 
5  tons/year  was  used.  This  value  is 
greater  than  the  1  ton/year  value  for  the 
pollutants  which  may  be  carcinogens. 
The  EPA  believes  that  this  is  reasonable 
considering  the  values  for  the  other 
pollutants.  The  EPA  requests  comment 
on  the  selection  of  this  5  tons/year 
default  value. 

(c)  de  minimis  values  for  short-term 
exposures.  As  discussed  below  in 
section  IV.C.  of  this  preamble,  several 
pollutants  on  the  HAP  list  produce 
health  effects  from  short-term 
exposures.  Examples  of  these  pollutants 
include  arsine,  phosgene,  and  methyl 
isocyanate.  These  pollutants  are 
addressed  as  follows. 

First,  a  policy  decision  was  made  to 
assign  a  default  annual  de  winimis 
emission  rate  of  0.1  tons  per  year.  In  this 
way,  these  pollutants  are  assigned  a  de 
minimis  emission  rate  that  is  equal  to 
the  default  value  assigned  for  the 
pollutants  of  highest  concern  for 
chronic  noncancer  health  effe<;ts. 

Second,  for  a  number  of  these 
pollutants,  the  EPA  considered 
establishing  and  listing  in  the  table 
short-term  de  minimis  emission  rates, 
expressed  in  pounds/hour.  The  EPA 
believes  that  such  short-term  values 
would  be  a  better  indicator  of  de 
minimis  for  pollutants  which  the 
primary  concern  is  health  effects 
resulting  from  short-term  exposures  At 
this  time,  however,  the  EPA  is  not 
proposing  these  pounds/hour  de 
minimis  levels  ftx  three  reascwis.  First, 
the  EPA  has  not  estabUshed  consistent 
procedures  for  establishing  RfCs  for 


short-term  exposiu^s.  Ideally,  de 
minimis  values  for  acutely  toxic 
pollutants  should  be  based  on  such 
short-term  RfCs.  However,  there  is 
currenlly  only  one  short-term  RfC  which 
has  been  developed  by  the  EPA  (a  value 
of  0.3  ppm  for  developmental  toxicity 
by  exposures  of  30  minutes  or  less  to 
ethylene  oxide).  Second,  the  EPA  feels 
that  additional  information  is  needed  on 
whether  the  inclusion  of  such  short- 
term  values  would  add  significantly  to 
the  overall  scope  of  the  section  112(g) 
program.  Finally,  the  EPA  has  some 
concern  with  the  potential  difficulty  of 
collecting  or  reporting  data  on  short- 
term  emission  rates  from  affected 
facilities. 

The  EPA  is  considering  an  interim 
method  to  establish  short-term  de 
mininvs  values  based  upon  Levels  of 
Concern  (LOC).  The  LOG  have  been 
established  for  chemicals  on  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  title  III 
section  302  list  of  "extremely  hazardous 
substances."  The  LOC  indicate  levels  of 
airborne  concentrations  of  chemicals  for 
which  no  serious  irreversible  health 
effects  occur  following  a  short-term 
exposure  (30  minutes).  The  LOC  are  by 
definition  one-tenth  of  "Immediately 
Dangerous  to  Life  and  Health"  levels 
(IDLH)  produced  by  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH). 

The  EPA  believes  that  LOC  have  some 
possible  merit  for  use  in  setting  short- 
term  de  minimis  values.  The  LOC  are 
the  only  values,  of  which  the  EPA  is 
aware,  which  have  an  extensive  data- 
base and  are  designed  to  protect  from 
serious  effects  of  short-term  or  acute 
exposures.  The  LOCs  are  intended  to 
protect  the  general  population, 
including  sensitive  individuals. 

There  are,  however,  several 
disadvantages  for  using  LOC  to  set  de 
minimis  levels;  that  is,  in  establishing  a 
level  below  which  public  health  is 
protected  with  an  ample  margin  of 
safety  for  non-carcinogenic  effects.  Most 
of  the  LOC  values  are  based  upon 
animal  lethality  data.  Benchmarks 
derived  from  such  data  may  not  protect 
against  all  health  effects  in  humans.  In 
addition,  the  safety  factor  of  10  which 
is  applied  to  IDLH  to  protect  sensitive 
individuals  of  the  population  and  for 
protection  against  serious  health  effects 
may  not  be  adequate.  There  are 
questions  concerning  the  scientific  peer 
review  of  the  rationale  for  each  LOC  and 
supporting  data.  Finally,  it  is  not  known 
what  Ihe  maximum  duration  of 
exposure  at  the  LOC  would  be  for 
protection  against  adverse  effects. 

De^ite  these  serious  disadvantages, 
LOC  ffiay  be  appropriate  on  an  interim 


basis  for  setting  short-term  de  minimis 
levels  for  acutely  toxic  pollutants  in  the 
absence  of  a  better  methodology  and 
data.  The  EPA  requests  comment  cm  the 
methodology  and  short-term  de  minimis 
emission  rates  described  below  and 
seeks  suggestions  concerning  other 
methods  and  supporting  data  to  use  in 
determining  such  concentrations.  In 
addition,  the  EPA  requests  comment  on 
the  number  of  major  sources  of  HAP 
whose  modifications  would  cause  such 
de  minimis  emission  rates  to  be 
exceeded. 

The  methodology  the  EPA  is 
considering  is  as  follows.  First,  for  each 
pollutant  of  concern  for  acute 
exposures,  a  short-term  de  minimis 
concentration  for  each  pollutant  would 
be  derived  by  dividing  its  LOC  by  a 
safety  factor'of  1000.  This  factor  of  1000 
is  a  crude  estimate  of  the  factor  needed 
to  convert  the  LOC,  which  is  based 
upon  mortality  or  very  severe  effects, 
into  a  level  that  would  ensure  that  no 
adverse  human  health  effects  would  be 
observed.  Second,  a  "reasonable  worst 
case"  model  plant  is  developed  to 
describe  the  relationship  between  the  de 
minimis  concentration  and  a  de  minimis 
emission  rate.  For  the  examples 
described  below,  the  same  model  plant 
was  used  as  that  described  above  for 
setting  de  minimis  levels  for  long-term 
exposures: 

Stack  height  is  10  meters: 

Exit  gas  velocity  is  neghgible; 

Stack  diameter  is  1  meter; 

Exit  gas  temperature  is  equal  to  the 
ambient  temperature; 

Worst-case  down-wash  is  assumed: 

The  nearest  exposed  individual  is  at 
a  distance  of  200  meters. 

For  this  model  plant,  the  "Tier  1 
screening  approach"  described  in  A 
Tiered  Modeling  Approach  for 
Assessing  the  Risks  Due  to  Hazardous 
Air  Pollutants,  EPA-450/4-92-01,  is 
used  to  describe  the  relation.ship 
betwetm  the  de  minimis  concentration 
and  a  pound/hour  de  minimis  emission 
rate.  Use  of  this  approach  results  in  a 
ratio  of  maximum  off-site  short-term 
concentration  to  emission  rate  of  314 
(micrograms/m3)/(lb/hr)  or  0.314 
(milligrams/m3)/{lb/hr).  This  factor 
indicates  that  the  prototypical  facility 
which  emits  1  pound  of  pollutant  ia  an 
hour  will  have  a  maximum  short-term 
concentration  off-site  which  will  equal 
to  0.314  milligrams/m3. 

The  short-term  concentration 
predictions  made  using  the  Tier  1 
method  are  interpreted  as  1-hour 
average  concentrations,  i.e.,  they 
account  for  the  dilution  due  to  the 
general  meander  of  a  dispersed  plume 
over  the  course  of  a  1-hour  period.  Since 
the  de  minimis  concentration  values 
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relate  to  "peak"  or  very  short-term 
exposure  levels  (maybe  on  the  order  of 
a  few  seconds),  the  EPA  believes  it 
would  be  desirable  to  derive  peak 
concentration  values  from  the  1-hour 
predictions.  Data  taken  by  the  EPA 
indicate  that  the  concentration  levels 
during  any  few  second  time  interval 
within  the  1-hour  period  will  not  var>' 
more  than  a  factor  of  two.  Therefore,  for 
purposes  of  the  examples  described 
below,  a  "peak-to-mean"  ratio  of  two 
was  used,  that  is,  the  peak  concentration 
is  assumed  to  be  twice  that  of  the  1-hour 
average. 

Using  the  value.  [(0.314  milligrams/ 
m3)/(lb/hr)],  coupled  with  the  peak-to- 
mean  ratio  of  two,  the  de  minimis 
emission  rate.  Ejm,  from  the  de  minimis 
concentration  level.  Cj^^,  for  each 
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acutely  toxic  pollutant  would  be 
calculated  as  follows: 

Ej„=!C:om/(2)!/0.314 

The  following  lists  a  number  of 
examples  illustrating  the  LOCs  and  the 
short-term  de  minimis  emission  rates 
that  would  result  based  upon  this 
method.  (Note:  the  value  for  ethylene 
oxide  is  derived  from  a  short-term  RfC 
of  0.3  parts  per  million,  rather  than  an 
adjusted  LOG).  The  EPA  requests 
comment  on  whether  the  final  rule 
should  incorporate  these  values,  and  on 
other  possible  alternative  methods  that 
could  be  used  to  derive  short-term  de 
m/nj;i7/s  emission  rates. 

(d)  de  minimis  values  for  pollutants 
having  multiple  health  concerns.  Some 
HAP  may  produce  a  spectrum  of  health 
effects  including  both  cancer  and  effects 
other  than  cancer,  including  acute 


health  effects.  The  de  minimis  value  for 
these  jKjllutants  was  the  lowest  value 
calculated  for  the  cancer  and  chronic 
noncancer  health  effects  using  the 
procedures  described  in  paragraphs  (a) 
and  (b).  A  short-term  pounds/hour  de 
minimis  emission  rate,  if  developed, 
would,  for  some  pollutants,  appear  in 
addition  to  the  annual  emission  rate. 

4.  Proposed  de  minimis 
considerations  for  pollutants  of  concern 
under  EPA's  section  11 2  (m)  Great 
Waters  program.  The  descriptor  "GVVP" 
in  the  table  of  de  minimis  values 
indicates  that  a  value  of  0  01  tons  per 
year  was  a  "Great  Waters  Pollutant"  for 
which  a  special  de  minimis  value  was 
assigned  as  a  policy  decision.  The  EPA 
requests  comment  on  this  selected  value 
and  on  several  alternatives  that  were 
considered. 


CAS« 


107028  ... 
7783702  . 
1303282  . 
1377533  . 
7784421  . 

94077  

100447  ... 

57578  

1366190  . 
7782505  . 

79118  

107302  ... 
10025737 
10210681 

77781  

534521  ... 
151564  .... 

75218  

62207755 

77474  

7664393  .. 
7783075  .. 
12108133 

60344  

624833  .... 
13463393 

55382  

75445  

r723140  .. 
151508  .... 
143339  .... 
13410010 
10102188 

78002  

75741  

7550450  .. 
584849  .... 


PoRuta'Ti 


Acroletn  

Antimony  pentafloortde  

Arsenic  pentoxide 

Arsenic  oxtde 

Arsine  

Benzotrichloricle 

Benzyl  chloride 

beta-Proptolactone  

Cadmium  oxide  

Chlorine  

Chtoroacetic  acid 

Chloromethyl  methyl  ether  

Chromic  Chloride  

Cobalt  cartx)nyl  

Dimethyl  sulfate 

4,6-Cinitro-O-cresol  and  sals  

Ethylenelmine 

Ethylene  oxide'   

Fluomine 

HexacWofOcyclopentadiene  

Hydrogen  fluoride  

Hydrogen  selemde  

Methylcyclopentadtenylrrangar>ese 

Methyl  hydrazine  

Methyl  isocyanafe  , 

Nickel  cartopyl  

Parathion  

Phosgene  

Phosphorous  

Potassium  cyanide  

Sodium  cyanide 

Sodium  selenate  

Sodium  selenite 

Tetraethyllead 

Tetramethyllead 

Titanium  tetrachloride 

Toluene  ditsocyanate  


LOG  (mgm s) 


1.15  

2.70  

8.00  

1.40  

1.90  

0.700  ... 

5.18  

1.50  

4.00  

7.25  

i.eo 

1.82  

0  05^0  . 
0  270  ... 

5  00  

0  500  ... 

4  00  

0  3ppm 

3.00  

0  0195 

1.54  

0.660  ... 
0.600  ... 

0  940  ... 

4.70  

0350   .. 

2.00  

0.800   .. 

3.00  

5.00  

5.00   .. . 

1  60  

2  30  

4.00  

4.00  

1.00  

7.00  


Short-term  de 

minimis  veilue 
(IbS/'hr) 


0.00183 

0.00430 

0.0127 

000223 

0.00302 

0.00111 

0.00824 

0.00239 

0.O0637 

00115 

0  00286 

0.00290 

0.0000795 

0000430 
O.OO&OO 

0.000800 
000636 

0.00477 

00000310 

0.0C261 

000105 

0  00095.5 

0.00150 

0.00748 

0.000667 

0.00318 

0.00127 

0.00477 

0.00795 

0.00796 

000255 

000366 

0.00637 

000637 

0.00159 

0.0111 


'  This  is  not  a  LOG  but  a  short-femi  RFC  for  a  30-m.nute  exposure  and  is  m  ppm  rather  than  mg-ms  The  value  m  rrg'ms  ts  0.54 


The  EPA  believes  that  de  minimis 
values  under  section  112(g)  can  take 
into  account  a  hazardous  air  pollutant  s 
potential  for  causing  non-air  quality 


health  and  environmental  impacts.  For 
example,  deposited  pollutants  which 
are  f>ersistent  and  bioaccumulate  are  of 
special  concern  to  the  living  resources 


in  the  ec  osystum  into  which  they  are 
deposited.  The  FPA  is  required  bv 
section  112(m)  of  the  Act  to  invest';;a!p 
the  potential  fnr  adverse  impacts  of 
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atmospheric  deposition  to  the  Great 
Lakes.  Chesapeake  Bay,  Lake  Champlain 
and  Coastal  Waters  (collectively  referred 
to  as  the  "Great  Waters."  Interim  results 
of  these  investigations  indicate  the 
foUovtring  13  HAP  appear  to  be  of  the 
greatest  concern:  lead  and  lead 
compounds,  polycyclic  organic  matter 
(POM),  hexachlorobenzene,  mercury, 
polychlorinated  Biphenyls  (PCBs), 
chlorinated  dioxins,  chlorinated  furans. 
toxaphene,  chlordane,  DDE, 
D(lchloro)D(lphebyl)T(Richloroethane) 
(DDT),  lindane,  a-hexachlorcyclo- 
hexane,  and  cadmium.  Ref:  Swain  et  al.. 
Exposure  and  Effects  of  Airborne 
Contamination  for  the  Great  Waters 
Program  Report.  December  22, 1992. 

For  these  pollutants,  the  EPA  does  not 
believe  that  methods  are  currently 
available  to  quantify  the  relationship 
between  emission  rates  and  exposures 
for  these  pollutants.  Accordingly,  the 
EPA  does  not  believe  that  a  quantitative 
method  for  developing  de  minimis 
values  yet  exists.  However,  since  these 
reports  identify  these  specific  pollutants 
as  posing  a  potentially  serious 
environmental  risk,  the  EPA  believes 
that  it  is  appropriate  to  place  greater     ^ 
emphasis  by  assigning  relatively  low  de 
minimis  values  to  these  pollutants. 

For  the  proposed  rule,  a  "cap"  of  0.01 
tons  per  year  was  used.  This  value 
represents  10  percent  of  the  lowest 
value  assigned  based  upon  chronic 
toxicity  (i.e.,  10  percent  of  the  value 
assigned  to  pollutants  wdth  a  composite 
score  greater  than  40).  If  the  value  based 
upon  other  considerations  (described 
above)  yielded  a  value  greater  than  0.01 
tons  per  year,  the  0.01  tons  per  cap  was 
assigned.  For  example,  for  mercury 
compounds,  the  health-based  and 
default  criteria  yielded  values  of  0.1, 
0.6.  and  5  tons  per  year,  depending  on 
the  specific  compound  involved.  For 
each  of  these  mercury  compounds,  the 
proposed  rule  lowers  the  value  by 
assigning  the  0.01  tons  per  year  "cap." 
On  the  other  hand,  the  value  for  dioxin 
was  already  well  below  0.01  tons  per 
year,  so  the  0.01  tons  per  year  "cap" 
was  not  the  limiting  consideration. 

Other  policy  approaches  were 
considered.  One  approach  would  be  to 
select  an  alternative  "cap"  such  as  0.1 
tons  per  year.  Another  possible 
approach  might  be  to  lower  the  de 
minimis  values  to  one-tenth  that  of  the 
default  or  health-based  values.  The  EPA 
requests  comment  on  whether  special 
consideration  is  needed  to  account  for 
atmospheric  deposition  to  water  bodies, 
and  on  other  alternatives  that  could  bo 
considered. 

For  POM,  the  EPA  requests  comment 
on  the  appropriate  method  for 
determining  whether  POM  emissions 


exceed  a  de  minimis  amount.  POM  is  a 
general  term  referring  to  a  complex 
mixture  of  thousands  of  polycyclic 
aroonatic  compounds,  including  many 
diverse  classes  of  hydrocarbons  (e.g.. 
polycyclic  aromatic  hydrocarbons  or 
PAH),  substituted  aromatic 
hydrocarbons/e.g.,  nitrated  PAH),  and 
heterocyclic  aromatic  compounds  (e.g.. 
aza-arenes).  Combustion  st)urces  using 
any  of  a  variety  of  fuels  are  a  major 
source  of  POM  and  routinely  emit  a 
large  number  of  different  POM 
compounds  with  the  level  and 
composition  of  POM  emissions 
generally  dependent  on  the  extent  of 
incomplete  combustion.  Important 
combustion  sources  of  POM  include 
diesel  and  gasoline  engines,  heaters, 
burners,  and  incinerators.  Other  sources 
include  coke  ovens,  petroleum 
refineries,  primary  aluminum  smelters, 
cafbon  black  production,  asphalt  roofing 
manufacturing,  hot  asphalt  processing 
plants,  wood  charcoal  production, 
secondary  lead  smelting  and  ferroalloy 
production. 

Because  there  is  no  widely  accepted 
method  for  measuring  or  assessing  risks 
from  all  POM  emissions,  the  EPA  is 
soliciting  comment  on  a  preferred 
approach  for  determining  POM 
emissions  for  the  purposes  of  today's 
proposed  rule.  Various  approaches  have 
been  used  in  past  studies  wherein  a 
single  POM,  such  as  benzo-a-pyrene 
(B(a)P),  or  the  sum  of  representative  or 
particularly  toxic  PAH  species,  have 
been  used  as  surrogates  for  POM.  [ref: 
Cancer  Risk  from  Outdoor  Exposure  to 
Air  Toxics.  Volume  II.  EPA-450/1-90- 
004b;  Roussel,  et  al..  Atmospheric 
Polycylic  Aromatic  Hydrocarbons  at  a 
Point  Source  of  Emissions.  J.  Air  Waste 
Manag.  Assoc.  42:1609-1613;  Assessing 
Multiple  Pollutant  Multiple  Source 
Cancer  Risks  from  Urban  Toxics,  EPA- 
450/2-89-010.]  Alternatively,  the  EPA's 
Office  of  Research  and  Development  has 
been  developing  an  approach  using  the 
extractable  organic  matter  (EOM) 
content  of  particulate  matter  as  an 
appropriate  measure  of  complex  POM 
mixtures.  The  EOM  is  believed  to 
contain  the  PAH  and  substituted-PAH 
compounds  that  predict  cancer  risk 
batter  than  any  individual  PAH  or  any 
sum  of  PAH  species.  [Lewtas, 
Environmental  Health  Perspective.  100: 
211-218(1993)1 

All  of  these  methods  for  estimating 
POM  emissions  in  the  context  of  this 
proposal  contain  some  inherent 
advantages  and  disadvantages.  Using 
B(a)P  alone  is  not  thought  to  represent 
adequately  either  the  total  mass  of  POM 
emissions  or  the  related  cancer  risks. 
However,  a  reasonable  data  base  exists 
far  determining  B(a)P  emission  from  a 


wide  variety  of  sources.  Using  a  "svun- 
of-individual  PAH  species"  approach, 
while  perhaps  better  than  using  B(a)P 
alone,  may  still  not  represent  adequately 
the  cancer-related  risks  from  some 
sources  that  emit  significant  levels  of 
substituted-PAH  compounds.  However, 
a  reasonably  extensive,  data  base  exists 
for  speciated  PAH  emissions. 
Unfortunately,  there  is  little  consistency 
as  to  what  particular  PAH  compounds 
have  traditionally  been  measured  (L&E 
for  POM])  and  moreover,  the  widely 
varying  toxicities  of  various  PAH 
compounds  further  complicates  the 
determination  of  a  single  POM  de 
minimis  level  based  on  the  sum  of  PAH 
species.  Regarding  the  use  of  EOM  as  a 
measure  of  POM,  the  EPA  is  evolving  a 
data  base  of  EOM  emissions  from  a 
variety  of  sources  and  has  evaluated  the 
toxicity  of  a  number  of  EOM  mixtures 
(Lewtas).  It  may  be  possible  to  list 
differing  toxicity-weighted  de  minimis 
emission  rates  for  EOM  for  a  number  of 
combustion  and  industrial  categories  of 
sources.  This  approach  may  be  the  most 
consistent  with  evolving  the  EPA  health 
evaluations  of  POM  mixtures.  This 
approach,  however,  would  require 
applicants  to  calculate  an  expected 
EOM  emission  rate  which  would  be 
compared  to  the  de  minimis  value(s). 
Because  test  data  for  EOM  may  not  be 
as  widely  available  as  for  B(a)P,  it  may 
be  more  difficult  for  some  applicants  to 
make  these  calculations. 

The  EPA  requests  comment  on  this 
issue  not  only  in  terms  of  the  section 
1 12(g)  program,  but  also  in  terms  of  the 
appropriate  treatment  of  POM  in  other 
section  112  programs  such  as  the  urban 
area  source  effort  under  section  112(k) 
and  the  specific  pollutant  program 
under  section  112(c)(6). 

5.  State  Option  for  Case-by-Case 
Dispersion  Calculations.  The  definition 
of  de  minimis  in  section  63.41  of  the 
proposed  rule  allows  a  State  the  option 
of  establishing  de  minimis  values  on  a 
case-by-case  basis.  Such  case-by-case 
values,  established  according  to 
subparagraph  (2)  of  the  definition  of  de 
minimis  in  §  63.41  of  the  proposed  rule, 
would  supersede  any  de  minimis  values 
contained  in  the  table  in  §  63.44  of  the 
proposed  rule.  States  wishing  to  use  the 
option  are  required  to  obtain  approval 
from  the  EPA  at  the  time  EPA  reviews 
a  submittal  from  the  State  for  delegation 
of  authority  luider  section  112(1)  of  the 
Act  for  implementation  of  the  section 
112(g)  program. 

The  EPA  has  developed  draft 
guidelines  for  use  in  this  delegation 
review  process.  These  draft  guidelines 
are  contained  in  the  docket  to  the 
proposed  rule.  The  guidelines  contain 
procedures  for  identifying  air  quality 
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benchmark  concentrations  and 
procedures  for  dispersion  calculations 
for  use  in  identifying  case-by-case  de 
minimis  values.  In  no  case  would  EPA 
approve  a  benchmark  (e.g.,  risk-specific 
doses  associated  vdth  one-per-million, 
RfCs)  less  stringent  than  the  EPA's.  State 
programs  that  use  benchmarks  at  least 
as  stringent  as  those  contained  in  the 
guidelines  would  be  approved. 

Further,  any  case-by-case  de  minimis 
values  developed  pursuant  to  a 
delegated  program  may  not  exceed  10 
tons  per  year.  As  stated  previously,  the 
EPA  believes  that  a  "cap"  of  10  tons  per 
year  is  suggested  by  the  major  source 
cutoff  in  section  112(a)  of  the  Act. 

6.  Other  Alternatives  Considered. 
Other  alternatives  for  setting  de  minimis 
values  were  considered.  One  suggested 
alternative  would  presume  that  the  10 
tons  per  year  major  source  cutoff  is 
adequate  for  purposes  of  establishing  de 
minimis  values.  The  EPA  believes  that 
many  pollutants  on  the  list  would 
present  a  substantial  health  concern  at 
values  considerably  less  than  10  tons 
per  year  (depending  on  exposure 
scenarios),  and  that  use  of  the  10  tons 
per  year  criterion  would  not  adequately 
provide  for  a  level  that  could  be 
considered  "trivial." 

A  second  alternative  would  calculate 
de  minimis  emission  rates  for  each 
pollutant  based  upon  a  selected  fraction 
of  the  major  source  cutoff.  For  example, 
under  this  approach  the  EPA  might 
establish  1  percent  or  10  percent  of  the 
10  tons/yr  major  source  cutoff  as  a  de 
minimis  value.  The  EPA  favors  the 
approacii  in  the  proposed  nile,  because 
it  explicitly  takes  into  account 
differences  in  toxicity. 

The  EPA  also  requests  comment  on 
whether  the  de  minimis  values  listed  in 
§  63.44  should  be  rounded  to  one 
significant  figure,  as  is  the  ca.se  in  the 
proposed  rule,  or  "binned"  into  order- 
of-magnitude  groupings  (for  example, 
assign  values  of  0.01,  0.1,  1,  10.  etc.). 

The  EPA  also  requests  comment  on 
whether  pollutants  should  be 
considered  as  less  than  de  minimis  if 
they  are  present  in  less  than  a  specified 
concentration  in  a  product  or  mixture. 
For  example,  for  reporting  to  the  toxic 
release  inventory  (TRI)  required  under 
section  313  of  the  Emergency  Plamiing 
and  Community  Right  to  Know  Act 
(EPCRA).  chemicals  do  not  need  to  be 
reported  if  they  are  present  at 
concentrations  less  than  1  percent  (0.1 
percent  for  carcinogens).  The  proposed 
rule  does  not  provide  for  such  an 
exemption.  The  EPA  is  concerned  that 
pollutants  present  as  small  percentages 
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of  the  total  emissions  could  be  of 
substantial  concern  in  evaluating 
whether  a  modification  should  be 
required  to  install  emission  controls. 
For  example,  pollutants  such  as  dio.xin 
and  hexavalent  chromium  are 
hazardous  at  such  small  concentrations 
that  emission  increases  present  at 
quantities  well  below  0.1  percent  in  a 
stream  may  be  of  concern.  In  addition, 
the  EPA  believes  that  the  10  tons  per 
year  de  minimis  values  for  many 
commonly-used  HAP  will  ensure  that  in 
most  cases  there  will  not  be  an 
unreasonable  analytical  burden  on 
solvent  mixtures.  For  such  mixtures,  in 
most  cases  the  EPA  believes  that  10  tons 
per  year  will  not  involve  undetectable 
quantities  of  the  HAP.  The  EPA  has, 
however,  not  collected  data  to  confirm 
this  judgment  and  comment  is 
requested. 

7.  Pollutant  Mixtures.  For  the 
proposed  rule,  pollutants  are  evaluated 
individually  with  respect  to  the  de 
minimis  values  in  §  63.44.  For  pollutant 
mixtures,  the  emission  increase  for  each 
pollutant  in  the  stream  is  compared 
individually  to  the  de  minimis  value  for 
that  pollutant.  There  may  be  situations 
for  which  no  one  pollutant  exceeds  the 
de  minimis  rate,  but  several  pollutants 
are  approaching  the  de  minimis  rate. 
The  EPA  requests  comment  on  an 
alternative  that  would  create  a  de 
minimis  "index"  for  which  the 
contributions  toward  de  minimis  are 
treated  as  additive.  The  EPA  beheves 
that  this  alternative  would  increase  the 
complexity  of  the  program  and  would 
probably  not  greatly  affect  the  scope  of 
the  program. 

8.  Updates  to  De  Minimis  Table.  The 
EPA  intends  to  provide  periodic 
updates  to  the  de  minimis  table 
contained  in  §  63.44.  Such  updates  will 
be  appropriate  when  the  health  data 
used  as  the  basis  for  the  tables  are 
revised,  or  if  new  health  studies  become 
available  for  pollutants  with  "default" 
values  in  the  table. 

9.  De  Minimis  Values  for 
RadionucUdes.  One  of  the  189  listed 
HAP.  for  which  de  minimis  values  must 
be  established,  is  "radionuclides."  This 
grouping  comprises  a  large  number  of 
different  radionuclides.  For  today's 
proposed  rule,  the  EPA  relies  on 
previous  efforts  to  evaluate  cancer  risks 
from  radionuclide  exposures.  The 
definition  of  de  minimis  for 
radionuclides  is  listed  as  paragraph  3  of 
the  definition. 

For  radionuclides,  the  EPA  believes 
that  an  effective  dose  equivalent  of  0.3 
millirem  per  year  for  a  7  year  exposure 


period  would  result  in  a  cancer  risk 
consistent  with  the  one-per-million 
criterion  used  for  other  nonthreshold 
pollutants  on  the  HAP  list.  Accordingly, 
this  0.3  millirem  level  serves  as  the 
basis  for  a  de  minimis  evaluation. 
Techniques  for  evaluating  the  level  of 
radionuclide  emissions  that  would 
resuh  in  a  0.3  millirem  dose  are 
contained  in  subpart  B  and  I,  and 
Appendix  E  of  40  CFR  part  61 .  These 
techniques  are  available  for  a  large 
number  of  individual  radionucUdes, 
including  those  that  would  be  expected 
to  be  emitted  by  major  sources  of  HAP  . 
subject  to  section  112(g)  of  the  Act.  The 
EPA  requests  comment  on  the  proposed 
de  minimis  definition  for  radionuclides, 
including  comment  on  the  t\-pes  of 
emitting  sources  that  may  exceed  sue  h 
de  minimis  values. 

F  Section  63  45.  MACT  Determinations 

As  discussed  previously,  §§63.42  and 
63.43  require  permitting  authoritios  to 
make  M^CT  determinations  for  an 
owner  or  operator  who  constructs, 
reconstructs,  or  modifies  a  m.ajor  source 
of  HAP.  This  section  of  the  preamble 
discusses  the  EPA's  proposed 
procedures  for  making  these  NL\CT 
determinations.  These  procedures 
include  technical  review  procedures 
needed  to  establish  a  MACT  emission 
hmitation  and  a  corresponding  MACT 
control  technology,  and,  (where 
appropriate),  administrative  procedures 
for  submitting  and  reviewing 
applications  for  MACT  determinations. 
In  the  proposed  rule,  the  overall  process 
for  MACT  determinations  is  outhned  in 
§63.4S.  In  addition  to  the  proposed 
rule.  EPA  is  making  available  for  public 
comment  a  draft  document  entitled 
Guidelines  for  MACT  Determinations 
under  .Sc^ion  112(g)  (EPA-450/3-92- 
007b).  This  document  contains  more 
d(!t.-(ils  on  the  procedures  and  examples 
illustr.iting  how  they  could  be 
implemented. 

1.  0\ernll  Process  for  MACT 
Determinations.  The  overall  process  for 
MACT  determinations  contained  in 
§5:j.4.t  of  the  proposed  rule  is  shown  in 
Figure  7.  The  primary  emphasis,  for  the 
MACT  requirements  in  §63.45  of  the 
proposed  rule  and  in  the  MACT 
guidelines,  is  on  the  procedures  for 
cas«»-by-case  MACT  determinations 
when  no  applicable  MACT  standard  has 
bfien  promulgated  by  the  EPA.  The 
procedures  for  determinations  after 
MACT  standards  have  been 
promulgated  are  more  straightforward. 

BILUNQ  COOC  65«>-«0-P 
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I 
Figure  7.  Structure  of  Proposed  Section  63.45 
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When  a  MACT  standard  has  been 
promulgated  for  a  given  category, 
section  112(g)  does  not  require  a  case- 
by-case  determination  of  a  MACT 
emission  limitation.  Rather,  section 
112(g)  requires  that  "the  Administrator 
(or  the  State)  determine"  that  a  MACT 
emission  limitation  will  be  met.  For 
existing  equipment  being  modified, 
there  may  be  some  such  modifications 
for  which  no  change  in  control 
technology  will  be  required  to  meet  the 
MACT  emission  limitation,  even  though 
the  emissions  may  increase  above 
section  112(g)  de  minimis  levels.  For 
such  modifications,  the  EPA  believes 
that  a  notification  to  the  permitting 
authority  prior  to  operation  should 
suffice  for  purposes  of  the 
"determination."  For  the  proposed  rule, 
such  a  notification  is  required  before 
operation  of  the  modified  equipment. 
The  EPA  requests  comment  on  whether 
this  notification  should  be  required 
prior  to  startup,  for  example.  30  or  60 
days  before  startup.  Requirements  for 
what  such  a  notification  should  contain 
are  included  as  §  63.45(f)  of  the 
proposed  rule. 

In  other  cases  where  a  MACT 
standard  has  been  promulgated,  the 
MACT  standard  itself  will  contain 
administrative  procedures  for 
modifications  affecting  the  level  of 
control.  For  example,  in  the  proposed 
standard  for  synthetic  organic  chemical 
plants  (57  FR  62608-62808.  December 
31. 1992),  there  are  administrative 
procedures  dictating  the  review  when 
"Type  2"  equipment  (requiring  a  lesser 
degree  of  control)  is  modified  to  become 
"Type  1"  equipment  (requiring  a  greater 
degree  of  control).  Where  such 
administrative  provisions  exist  in  the 
standard,  the  EPA  believes  that  such 
provisions  would  suffice  for  the 
"determination"  requirements  for  any 
such  changes  that  would  be  considered 
"modifications"  under  section  112(g). 

Where  no  MACT  standard  has  been 
promulgated,  section  112(g)  requires  a 
case-by-case  determination  of  the  MACT 
emission  limitation.  The  EPA  believes 
that  the  "determination"  could  take  two 
broad  options:  (1)  A  revision  to  a  Part 
70  permit,  or  (2)  a  "Notice  of  MACT 
Approval."  These  two  options  are 
described  in  §  63.45(c)  of  the  proposed 
rule.  Under  either  approach,  the  process 
for  review  would  be  conceptually 
similar. 

The  process  begins  with  a  MACT 
analysis  by  the  owner  and  operator. 
This  MACT  analysis  must  be  consistent 
with  the  Guidelines  for  MACT 
Determinations,  including  general 
principles  described  in  paragraph 
63.45(d).  The  ovxmer  or  operator 
provides  an  application  for  a  MACT 
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determination  to  the  permitting 
authority.  Requirements  for  the  contents 
of  this  application  are  listed  in 
paragraph  63.45(e).  (The  EPA  wishes  to 
clarify  that  the  requirement  in 
§  63.45(e)(2)(vi)  to  list  emission  rates  is 
intended  as  background  information  to 
enable  the  permitting  authority  to 
identify  the  pollutants  requiring  MACT 
controls.  The  EPA  recognizes  that  there 
is  often  a  significant  effort  required  to 
obtain  precise  estimates  of  HAP 
emission  rates  and  specifications.  The 
EPA  does  not  intend  in  this  paragraph 
to  require  a  greater  level  of  detail  than 
is  necessary  for  evaluating  applicability 
and  emission  control  issues).  This 
application  for  a  MACT  determination 
is  then  reviewed  by  the  permitting 
authority  according  to  either:  (1)  The 
administrative  procedures  outlined  in 
40  CFR  part  70.  where  this  option  is 
selected,  or  (2)  the  administrative 
procedures  described  in  paragraph 
63.45(g).  If  approvable.  the  permitting 
authority  would  either:  (1)  Revise  the 
Part  70  permit,  or  (2)  issue  a  Notice  of 
MACT  Approval.  In  either  case,  the 
owner  or  operator  would  be  required  to 
comply  with  requirements  described  in 
paragraph  63.45(h).  Provisions  dealing 
with  compliance  with  the  requirements 
of  the  Notice  of  MACT  Approval  are 
described  in  paragraphs  63.45(j),  (k).  (1) 
and  (m). 

Where  EPA  determines  that  the 
MACT  determination  made  by  the 
permitting  authority  fails  to  meet  any  of 
the  requirements  of  paragraph  63.45, 
EPA  may  take  one  of  two  actions  to 
address  the  deficient  MACT 
determination. 

(a)  Where  the  MACT  determination  is 
made  part  of  a  source's  part  70  permit, 
EPA  may  veto  issuance  of  the  permit  in 
accordance  with  the  provisions  of  40 
CFR  70.8(c).  The  EPA  may  also  use  the 
veto  process  outlined  in  40  CFR  70.8(c) 
where  the  State  has  "enhanced"  its 
section  112(g)  process  to  incorporate  the 
part  70  procedures. 

(b)  Where  the  MACT  determination  is 
made  through  a  Notice  of  MACT 
Approval  before  the  source  obtains  or 
revises  its  part  70  permit.  EPA  may 
exercise  the  authority  authorized  under 
section  113(a)(5)  of  the  Act  to  prohibit 
construction  or  modification,  issue  an 
administrative  penalty  order  or  bring  a 
civil  action  against  the  source  upon 
finding  that  the  State  has  not  acted  in 
compliance  with  any  requirement  or 
prohibition  relating  to  the  construction 
of  new  sources  or  the  modification  of 
existing  sources. 

2.  Requirement  for  Preconstruction 
Determination.  Section  63.45  requires 
the  MACT  determination  before 
construction,  reconstruction  or 


modification  of  the  major  source.  The 
requirement  is  based  upon  the  language 
in  section  112(g)(2)  (A)  and  (B)  requiring 
that  the  Administrator  (or  the  State) 
determine  that  MACT  "will  be  met." 
The  EPA  believes  that  the  future  tense 
suggests  an  up-front  determination. 

Commentors  to  the  EPA  have 
suggested  that  the  future  tense  does  not 
suggest  a  preconstruction  review.  These 
comments  assert  that  the  phrase 
"unless"  the  Administrator  (or  the 
State)  determines  that  MACT  will  be 
met  does  not  impose  the  same 
requirement  that  would  be  imposed  if 
the  language  were  to  read  "until"  the 
Administrator  (or  the  State)  determines 
that  MACT  vdll  be  met.  Moreover,  these 
commentors  suggest  that  Congress 
intended  to  avoid  preconstruction 
reviews  for  modifications,  and  that  this 
is  the  reason  for  the  language  in  section 
112(g)(3)  requiring  "reasonable 
procedures"  for  assuring  that 
modification  requirements  are  reflected 
in  the  major  source's  operating  permit. 
Although  the  EPA  currently  befieves 
that  a  requirement  for  preconstruction 
review  reflects  the  better  reading  of  the 
Act.  the  EPA  requests  comment  on  the 
alternative  suggested  by  these 
commentors. 

Specifically,  the  EPA  requests 
comment  on  an  alternative  approach 
that  would  incorporate  a  similar 
administrative  process  to  the  proposed 
rule,  except  that  the  review,  and  the 
associated  terms  and  conditions,  would 
have  to  be  completed  prior  to 
commencement  of  operation,  rather 
than  construction.  Under  such  an 
approach,  the  source  owner  would  be 
allowed  to  construct  at  its  o\\ti  risk 
pending  the  outcome  of  the  review.  If 
the  permitting  authority  during  its 
review  were  to  determine  that  the 
increase  would  fail  to  meet  the  control 
technology  requirements  of  this  rule,  the 
source  would  be  liable  for  violating  the 
requirement  to  apply  case-by-case 
MACT  and  would  not  be  allowed  to 
operate  the  equipment  until  MACT  was 
installed.  The  risk  of  violating  the 
MACT  requirement  would  fall  entirely 
on  the  source  making  the  election  to 
bjTJass  the  pre-approval  process. 

The  EPA  believes  that  the  risk  of  such 
a  retrofit  would  create  an  incentive  for 
the  source  to  ensure  that  the  selected 
control  technology  in  fact  complies  with 
the  requirements  of  this  rule.  Moreover, 
sources  may  adopt  an  even  greater  level 
of  control  under  this  approach  in  order 
to  ensure  that  its  MACT  demonstration 
complies  with  the  requirements  of  this 
rule.  Under  this  circumstance,  it  is 
possible  that  there  could  be  greater 
emission  reductions  than  would  be 
legally  required,  as  well  as  the  economic 


15534 


Federal  Register  /  VoL  S9.  No.  63  /  Friday.  April  1.  1994  /  Proposed  Rules 


benefits  of  providing  a  process  that 
allows  source  to  avoid  the  delays 
associated  with  a  pre-construction 
approval  process. 

The  EPA  believes  that  there  are 
substantial  implementation 
disaJvantages  for  any  program  that 
would  allow  equipment  to  be 
constructed  before  a  determination  is 
made.  The  HPA's  past  experience  in 
enforcing  air  quality  regulations 
suggests  strongly  that  it  would  be  very 
difficult  to  require  substantial  changes 
in  the  design  of  equipment  once  it  is  in 
place.  The  EPA  feels  that  fairness  or 
equity  arguments,  based  on  investments 
already  made  and  the  costs  of  retrofit 
and  shutdown,  could  be  made  by  a 
source  seeking  to  begin  operation  under 
these  circumstances.  Under  the 
alternative  approach  described  above, 
the  EPA  believes  that  such  arguments 
are  not  valid.  The  EPA  requests 
comment  on  the  practical  viabihty  of 
preventing  operation  under  this 
approach. 

The  EPA  is  sensitive  to  the  concern 
that  the  program  should  not  lead  to 
unreasonable  delays  for  small  changes 
to  equipment  The  EPA  believes  that  the 
treatment  of  "physical  change"  and 
"actual  emissions"  in  §63.43,  and  the 
provision  for  de  minimis  values,  as  well 
as  the  opportunity  to  offset  emission 
increases,  should  ensure  that  very  small 
changes  in  operations,  particularly  those 
changes  within  existing  allowable 
operating  scenarios  do  not  require  a 
review.  In  addition,  §63.45  contains 
streamlined  administrative  procedures 
which  should  ensure  that  the 
preconstruction  review  is  completed 
quickly.  The  EPA  recognizes  that  with 
a  requirement  for  a  "preconstruction" 
review  there  remains  some  ambiguity 
with  respect  to  activities  that  are 
prohibited  without  a  review.  For  some 
rules,  the  term  "commence" 
construction  is  used.  This  term 
prohibits  an  owner  from  entering  into 
binding  contracts  prior  to  the  review. 
Alternatively,  the  term  "begin  actual 
construction"  has  been  used  to  describe 
the  actual  on-site  fabrication  of 
equipment.  For  the  proposed  rule, 
language  very  similar  to  a  "begin  actual 
construction"  definition  is  used.  As 
proposed,  the  owner  and  operator  must 
obtain  the  determination  before  they  are 
allowed  to  "fabricate  (on-site),  erect,  or 
install"  regulated  emission  points.  The 
EPA  requests  comment  on  this  issue. 

3.  General  Principles  for  MACT 
Determinations.  Paragraph  63.45(d) 
reviews  a  number  of  general  principles 
that  would  govern  MACT 
determinations  under  the  proposed  rule. 
When  a  MACT  standard  has  been 
promulgated,  the  control  technology 


selected  by  the  owmer  or  operator  must 
be  c«pable  of  achieving  the  emission 
standards  and  requirements  of  the 
standard.  When  a  MACT  standard  has 
not  been  promulgated,  a  case-by-case 
M\CT  determination  is  needed. 

In  general,  the  purpose  of  a  case-by- 
case  M.'VCT  determination  is  to  develop 
techfeology-based  Umitations  for  HAP 
emissions  that  the  Administrator  (or  a 
permitting  agency  to  whom  authority 
has  been  delegated)  approves  as 
equivalent  to  the  emission  limitations 
that  would  be  required  for  the  source 
category  if  promulgated  MACT 
standards  were  in  effect  under  section 
112(d)  or  section  112(h)  of  the  Act. 

VVhen  no  MACT  standard  has  been 
promulgated,  today's  proposed  rule 
requires  a  case-by-case  determination  by 
the  permitting  authority  that  the 
technology  selected  by  the  owner  or 
operator  is  consistent  with  what  would 
have  been  required  under  section  112(d) 
of  the  Act. 

Section  112(d)(2)  of  the  Act  describes 
the  general  considerations  for  a  MACT 
determination.  A  MACT  level  of  control 
is  "the  maximum  degree  of  reduction  in 
emissions  of  the  hazardous  air 
pollutants  that  the  Administrator,  taking 
into  consideration  the  cost  of  achieving 
such  emission  reduction,  and  any  non- 
air  quahty  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  new  and 
existing  sources  in  the  category  or 
subcategory*  *   *"  This  paragraph  of 
the  Act  continues  to  describe  a  number 
of  items  that  might  be  considered  in 
designing  MACT  standards  such  as 
material  substitutions,  enclosure  of 
processes,  capture  and  control  of 
emissions,  design  and  work  practice 
standards,  and  operational  standards.  In 
the  proposed  rule,  this  Ust  of  items  is 
included  in  the  definition  of  "control 
technology"  in  §63.41  of  the  proposed 
rule. 

Section  112(d)  also  imposes  certain 
minimum  requirements  on  the 
determination  of  "maximum  achievable 
control  technology."  Collectively,  these 
minimum  requirements  are  defined  in 
the  proposed  rule  as  the  "MACT  floor." 

For  constructed  and  reconstructed 
major  sources,  the  MACT  floor  for  a 
case-by-case  MACT  determination, 
consistent  with  section  112(d),  is  the 
level  of  control  that  is  achieved  in 
practice  by  the  best  controlled  similar 
source.  The  definition  of  MACT  floor  for 
new  source  MACT  in  the  proposed  rule 
does  not  require  consideration  of 
sources  outside  the  United  States;  the 
EPA  requests  comment  on  this  issue. 

For  existing  sources,  the  MACT  floor 
for  the  case-by-case  determination, 
coti-sistent  with  section  112(d)  of  the 


Act.  is  an  emission  limitation  equal  to 
the  average  emission  hmitatian 
achieved  by  the  best  performing  12 
percent  of  existing  sources  for  categories 
or  subcategories  with  30  or  more 
sources,  or  the  average  emission 
limitation  achieved  by  the  best  five 
sources  for  categories  writh  fewer  than 
30  sources.  The  MACT  floor  for  existing 
sources  also  takes  into  account  sources 
achieving  the  "lowest  achievable 
emission  rate"  as  defined  for  the  criteria 
pollutant  new  soiirce  review  program 
under  section  171  of  the  Act.  The  EPA 
interprets  the  "best  performing  12 
percent"  to  mean  the  best  performing  12 
percent  of  soiorces  in  the  United  States. 
The  phrase  "in  the  United  States"  is 
added  to  the  existing  source  MACT  floor 
definition  in  order  to  clarify  that 
territories  and  possessions  of  the  United 
States  are  included. 

In  rules  currently  under  development. 
the  EPA  is  considering  two 
interpretations  of  the  statutory  language 
concerning  the  MACT  floor  for  existing 
sources.  One  interpretation  groups  the 
words  "average  emission  limitation 
achieved  by"  the  best  performing  12 
percent.  This  interpretation  places  the 
emphasis  on  "average."  It  would 
correspond  to  first  identifying  the  best 
performing  12  percent  of  the  existing 
sources,  then  determining  the  average 
emission  limitation  achieved  by  these 
sources  as  a  group.  Another 
interpretation  groups  the  words 
"average  emission  limitation"  into  a 
single  phrase  and  asks  what  "average 
emission  limitation"  is  "achieved  by" 
all  members  of  the  best  performing  12 
percent.  In  this  case,  the  "average 
emission  limitation"  might  be 
interpreted  as  the  average  reduction 
across  the  HAP  emitted  by  an  emission 
point  over  time.  Under  this 
interpretation,  the  EPA  would  look  at 
the  average  emission  hmits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  interpretation  would  cotrespond  to 
the  level  of  control  achieved  by  the 
source  at  the  88th  percentile  if  ail 
sources  were  ranked  from  the  most 
controlled  (100th  percentile)  to  the  least 
controlled  {1st  percentile). 

The  EPA  is  proposing  to  adopt  the 
first  interpretation  and  solicits  cnmment 
on  its  interpretation  of  "the  average 
emission  hmitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources"  (section  112(d)(3)(A)  of  the 
Act).  The  draft  MACT  Guidelines  (EPA- 
450/3-92-O07b),  reflect  the  first 
interpretation.  The  EPA  is  also  soliciting 
comment  on  these  two  interpretations  in 
a  separate  Federal  Register  notice, 
which  is  a  reopening  of  the  oonunsit 
period  for  the  hazardous  organic 
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national  emission  standard.  Persons 
wanting  to  comment  on  this  issue  are 
asked  to  submit  comments  to  docket  A- 
90-19.  However,  comments  specific  to 
this  issue  as  it  relates  to  section  112(g) 
should  be  submitted  to  the  section 
112(g)  docket. 

The  EPA  recognizes  that  when 
information  is  available  to  define  a 
MACT  floor,  the  Act  clearly  requires 
that  the  case-by-case  MACT 
determination  must  take  that 
information  into  account.  The  EPA  is 
working  to  develop  data  bases  and  other 
approaches  which  could  facilitate 
transfer  of  information  on  available 
technologies  and  calculations  of  the 
MACT  floor.  In  the  proposed  rule. 
§  63.45(c)(3)  requires  that  the  owner  or 
operator  must  determine  whether  a 
MACT"  floor  exists,  based  upon  the 
available  information.  The  MACT 
Guidelines  (EPA-450/3-92-007b) 
contain  several  methods  that  could  be 
used  to  provide  the  documentation  for 
a  MACT  floor  calculation.  The  EPA 
requests  comment  on  the  treatment  of 
the  MACT  floor  in  the  proposed  rule. 

A  key  element  in  the  floor  finding  is 
to  review  the  "available  information." 
In  some  instances,  such  information 
sources  are  readily  apparent.  For 
example,  if  a  Federal  MACT  standard 
has  been  proposed,  but  not  yet 
promulgated,  the  EPA  expects  that  a 
MACT  floor  determination  v\-ill  strongly 
consider  that  proposal.  (Other 
information  may  be  available  in  some 
cases,  for  example,  based  upon  public 
comment  on  the  MACT  proposal,  but 
such  data  would  need  to  be  adequate  to 
refute  the  floor  finding  in  the  proposal). 
In  other  cases,  the  EPA  will  have 
generated  background  documents 
summarizing  MACT  floor  findings 
which  should  be  readily  available. 

In  addition  to  these  background 
documents,  the  EPA  currently  maintains 
a  number  of  data  bases  that  may  be 
useful  as  a  resource  for  infonnation  on 
available  control  technologies  or  to 
obtain  data  to  calculate  the  MACT  floor. 
These  data  bases  include  the  National 
Air  Toxics  Information  Clearinghouse 
(NATICH),  the  Best  Available  Control 
Technology/Lowest  Achievable 
Emission  Rate  (BACT/LAER) 
Clearinghouse,  and  the  Aerometric 
Information  Retrieval  System  (AIRS)/ 
AIRS  Facihty  Subsystem  (AFL).  These 
data  systems  are  included  within  the 
definition  of  "available  information"  as 
sources  of  data  to  explore  in 
determining  whether  a  MACT  floor 
exists. 

The  EPA  is  also  designing  a  data 
management  system  to  support  case-bv- 
case  MACT  determinations.  The  data 
base  under  development  for  this 


purpose  is  called  the  MACT  data  base. 
The  EPA  is  intending  to  use  AIRS/ AFL 
for  States  to  store  and  retrieve 
information  in  the  data  base.  The  EPA 
is  making  changes  to  AIRS/AFL  for  the 
MACT  Data  Base  to  better  meet  the 
needs  of  States,  industry  and  other 
interested  users  in  accordance  with 
comments  and  input  received  over  the 
last  18  months  of  its  development.  The 
EPA  is  developing  guidance  documents 
on  how  to  use  the  MACT  Data  Base  and 
how  its  correct  use  assists  States  in 
determining  MACT  on  a  case-by-case 
basis. 

Under  the  current  design  plans.  EPA 
will  make  information  available  on 
source  categories  currently  under  study 
for  the  development  of  MACT  standards 
pursuant  to  section  112(d).  States  will 
be  asked  to  submit  source  category- 
specific  data  to  the  data  management 
system  in  accordance  with  a  pre- 
determined schedule  for  the  remaining 
source  categories.  This  schedule  will  be 
coordinated  with  the  Draft  Schedule  for 
the  Promulgation  of  Emission 
Standards,  (57  FR  44147).  In  addition  to 
this  data  collection  effort.  EPA  intends 
to  require  States  to  report  all  case-bv- 
case  MACT  determinations  that  are 
made  to  the  MACT  Data  base.  This 
overall  approach  avoids  repetitive  data 
collection  efforts,  and  provides  States, 
industry-  and  environmental  groups 
access  to  information  on  section  112 
major  sources  and  pollutants  in  order  to 
develop  case-by-case  MACT 
determinations  that  are  consistent  on  a 
nationwide  basis.  The  EPA  requests 
comments  on  the  design  and  use  of  this 
data  base  for  case-by-case  NLACT 
determinations.  In  particular.  EP.-\ 
requests  comments  from  users  on 
whether  other  existing  data  bases,  such 
as  a  modified  BACT/LAER  Information 
System  (BUS),  might  be  a  better 
repository  for  part  or  all  of  the 
information  collected. 

Several  comments  received  indicated 
that  both  States  and  industry  would 
favor  the  MACT  Data  Base  as  the  sole 
source  of  available  information  for 
making  a  MACT  floor  finding,  if  a 
proposed  standard  and  background 
info.f-mation  document  are  not  available. 
The  EPA  is  requesting  comment  on 
whether  use  of  this  data  base  alone 
would  constitute  a  sufficient  effort  for 
making  a  MACT  floor  finding.  While  the 
EPA  agrees  that  a  centralized  location 
for  available  information  for  MACT 
floor  determinations  is  highly  desirable, 
the  EPA  has  some  concerns  with 
absolute  reliance  on  such  a  system  as 
the  sole  source  of  MACT  floor 
information.  First,  it  is  likely  that  in 
some  instances  there  may  be  readily 
available  industry  or  EPA-supported 


studies  which  may  provide  useful 
information  with  respect  to  the 
application  of  given  technologies.  In 
addition,  reliance  on  the  data  base  ma> 
suggest  the  need  for  a  mandatory 
reporting  requirement  that  States  submit 
source-category-specific  information  for 
certain  source  categories.  The  EPA 
requests  comment,  particularly  from 
those  supporting  reliance  on  the  MACT 
data  base  as  the  sole  source  of  MACT 
floor  information,  on  the  feasibility  and 
need  for  such  a  mandatory  reporting 
requirement  on  the  part  of  States. 

The  EPA  requests  comment  on  the 
cutoff  date  that  should  be  incorporated 
into  the  definition  of  "available 
information."  For  the  proposed  rule, 
information  is  considered  to  be 
"available"  if  it  is  available  as  of  the 
permitting  authority's  final 
determination,  i.e.,  the  date  the 
permitting  authority  makes  the  final 
determination  after  receiving  all 
comments.  The  EPA  requests  comment 
on  other  alternatives  including:  (1)  The 
date  of  a  complete  application,  (2)  the 
date  of  a  preliminan,'  determination,  and 
(3)  the  deadline  for  comments  from  the 
public  and  the  EPA. 

When  a  MACT  floor  exists  based 
upon  the  "available  infonnation,"  the 
proposed  rule  requires  that  the  control 
technology  selected  by  the  owner  or 
operator  achieve  an  equal  or  greater 
level  of  control  than  that  .M.^CT  floor. 
The  owner  or  operator  should  con;>ider. 
in  determining  whether  to  select  a 
control  technology  achieving  a  level  of 
control  greater  than  the  floor,  the  cost, 
non-air  quality  health  and 
environmental  impacts  and  energy 
requiremenfs-of  achieving  that  level  of 
control.  (See  section  112(d)(2)  of  the 
Act.) 

When  a  MACT  floor  cannot  be 
determined,  the  proposed  rule  requires 
a  maximum  degree  of  reduction  in 
emissions  with  consideration  to  the 
cost,  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements.  The  MACT  Guidelines 
discuss  procedures  for  establishing  a 
case-by-case  MACT  emission  limitation 
under  these  circumstances.  These 
procedures  are  conceptually  similar  to 
the  procedures  for  establishing  BACT 
requirements  under  criteria  pollutant 
permitting  programs. 

4.  General  Issues  with  Regard  to  the 
MACT  Floor  Determinations.  For  both 
"new  source  MACT"  and  "existing 
source  MACT,"  there  are  general  issues 
for  which  the  EPA  requests  public 
comment.  For  "new  source  MACT"  the 
EPA  requests  comment  on  the  criteria 
for  identifying  the  "best  controlled 
similar  source."  For  "existing  source 
MACT."  the  EPA  requests  comment  on 
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the  degree  of  subcategorization  which 
should  be  permitted  in  determining  the 
level  of  control  associated  with  the  best 
perfbiming  12  percent  of  sources. 

For  constructed  and  reconstructed 
major  sources,  section  112(g)  of  the  Act 
requires  an  emission  limitation 
consistent  with  a  "new  source  MACT" 
level  of  control.  The  Act  states,  "the 
maximum  degree  of  reduction  that  is 
deemed  achievable  for  new  sources  in  a 
category  or  subcategory  shall  not  be  less 
stringent  than  the  emission  control  that 
is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  defined  by 
the  Administrator."  The  Act  does  not 
specifically  define  the  term  "best 
controlled  similar  source."  In  addition, 
unlike  for  existing  sources  for  which  the 
Act  states,  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  the  existing 
sources  *   •   *  in  the  category  or 
subcategory  for  categories  or 
subcategories  with  30  or  more  sources," 
the  Act  does  not  specifically  indicate 
that  the  determination  of  the  best 
controlled  similar  source  should  be 
limited  to  from  within  the  source 
categon?. 

For  the  purposes  of  section  112(g). 
EPA  is  proposing  to  use  two  criteria  to 
determine  if  a  source  is  similar:  (1) 
Whether  the  two  sources  have  similar 
emission  ty-pes,  and  (2)  whether  the 
sources  can  be  controlled  with  the  same 
type  of  control  technology.  The  EPA  has 
developed  a  draft  emission 
classification  system  to  help  determine 
emission  types  for  case-by-case  MACT 
determinations.  When  comparing 
emission  tj'pes  under  this  classification 
scheme,  consideration  should  be  given 
to  the  concentration  and  constituents  of 
a  gas  stream.  The  five  types  within  this 
draft  system  are:  (1)  Process  vent  or 
stack  discharges,  (2)  equipment  leaks. 
(3)  evaporation  and  breathing  losses.  (4) 
transfer  losses,  and  (5)  operational 
losses.  The  draft  guidance  document 
MACT  Determinations  under  Section 
112(g)  provides  more  detailed 
descriptions  of  each  of  these  emission 
types.  EPA  request  comments  on  the 
usefulness  of  this  classification  scheme 
in  distinguishing  similar  sources. 

The  EPA  believes  that  because  the  .Act 
specifically  indicates  that  existing 
source  MACT  should  be  determined 
from  within  the  source  category  and 
does  not  make  this  distinction  for  new 
source  MACT  that  Congress  intends  for 
transfer  technologies  to  be  considered 
when  establishing  the  minimum  criteria 
for  new  sources.  EPA  believes  that  the 
use  of  the  word  "similar"  provides 
support  for  this  interpretation.  The  EP.\ 
believes  that  Congress  could  have 
explicitly  restricted  the  minimum  level 


of  control  for  new  sources,  but  did  not. 
The  use  of  the  term  "best  controlled 
similar  source"  rather  than  "best 
controlled  source  within  the  source 
category"  suggests  that  the  intent  is  to 
require  a  consideration  of  transfer 
technologies  when  appropriate. 

The  EI'A  believes  that  tnere  will  be 
cases  when  such  technology  transfers 
are  entirely  reasonable.  For  example, 
suppose  that  the  best  controlled  tank 
within  a  source  category  did  not  have 
state-of-the-art  controls.  Yet,  tanks  from 
outside  the  source  category  storing 
similar  organic  liquids  use  state-of-the- 
art  controls  vented  to  an  emission 
control  device.  EPA  believes  that  such 
tanks  are  clearlv  "similar"  within  the 
language  of  Section  112(d).  The  EPA 
also  believes  that  the  Act  does  not 
compel  such  technology  transfers  in  all 
cases,  and  that  emission  t>'pes  and  the 
ability  to  install  such  controls  are  strong 
factors  in  determining  when  sources 
should  be  considered  similar.  For 
example,  within  source  category  X, 
spray  booths  tend  to  be  uncontrolled 
due  to  gas  streams  with  low 
conoentrations  and  relatively  high 
airflows.  The  EPA  does  not  believe  that 
controls  from  another  category  should 
be  considered  in  determining  the  best 
controlled  similar  source  where 
emissions  from  spray  booths  are  of  high 
concentration  and  low  airflow.  The 
emissions  from  these  sources  are  clearly 
not  similar.  However,  if  it  is 
technologically  feasible,  these  same 
controls  could  be  considered  in 
establishing  the  new  source  level  of 
control  if  consideration  is  given  to  cost, 
non-air  quality  health  and 
environmental  impacts  and  energy 
requirements.  The  EPA  requests 
comment  on  language  that  could  ser\e 
to  clarify  the  meaning  of  "simil:ir"  for 
cases  involving  technology  transfer  from 
othar  source  categories. 

A  general  problem  that  must  be 
addressed,  in  determining  the  MACT 
"floor"  for  existing  sources,  is  the 
identification  of  the  universe  of 
equipTnent  that  must  be  considered  in 
establishing  that  floor.  The  list  of  source 
categories  established  in  section 
112(c)(1)  of  the  Act  (see  57  FR  31579) 
provides  some  guidance  in  this  regard. 
The  EPA  believes,  however  that 
additional  guidance  may  be  needed 
regarding  the  degree  of 
subcategorization  of  these  categories 
that  might  be  appropriate  for  casc-by- 
case  evaluations. 

WhSn  the  notice  of  initial  list  of 
categories  of  sources  under  section 
112lc)(l)  of  the  Act  was  published  (57 
FR  31576).  the  EPA  listed  broad 
categories  of  major  and  area  sources 
rather  than  narrowly  defined  categories. 


The  EPA  chose  to  establish  broad  source 
•categories  at  the  time  the  source 
category  list  was  developed  because 
there  was  too  little  information  to 
identify  technically  distinct  groupings 
within  these  broad  categories.  During 
the  standard-setting  process,  EPA  may 
find  it  appropriate  to  further 
subcategorize  to  distinguish  among 
classes,  types  and  sizes  of  sources. 

This  lack  of  subcategorization  may 
pose  some  difficulty  to  owners  and 
operators,  and  to  reviewing  agencies,  in 
establishing  a  case-by-case  emission 
limitation.  The  source  category  list 
contains  categories  that  will  regulate 
more  than  one  process  type.  Within 
these  different  processes  different  types 
of  materials  may  be  used  or  similar 
emission  units  may  be  used  for  different  . 
applications.  In  both  instances,  the 
emission  potential  of  the  emission  unit 
may  vary.  For  example,  there  are  several 
different  methods  for  applications  of 
inks  within  the  printing  and  publishing 
(surface  coating)  source  category.  One 
method  may  have  an  inherently  lower 
potential  to  emit  hazardous  air 
pollutants,  or  it  may  not  emit  hazardous 
air  pollutants  at  all.  When  the  EPA 
develops  a  MACT  standard  for  this 
industry,  after  gathering  information  on 
the  source  category,  a  decision  will  be 
needed  on  whether  it  is  appropriate  to: 
(1)  Consider  all  process  and  emission 
units  as  one  source  when  determining 
the  MACT  floor  level  of  control  or,  (2) 
subcategorize  the  category  in  technically 
distinct  groupings.  The  EPA  believes 
that  similar  exercises  may  be  needed  in 
setting  a  "MACT  floor"  for  case-by-case 
MACT  determinations. 

The  EPA  has  discussed  several 
possible  approaches  to  dealing  with 
subcategorization  for  the  purposes  of 
case-by-case  MACT  determinations. 
These  discussions  involved 
environmental  interest  groups,  industry, 
and  State  agencies  through  meetings 
with  the  Clean  Air  Act  Advisory 
Committee.  Under  the  first  approach, 
EPA  would  further  subcategorize  the 
source  category  list  into  subcategories 
for  the  purposes  of  case-by-case  MACT 
determinations.  While  this  option  may 
provide  for  the  greatest  consistency  in 
MACT  determinations  from  all 
permitting  authorities,  this  approach 
may  not  be  feasible.  As  noted,  the  EPA 
lacked  information  to  properly 
characterize  each  source  category  at  the 
time  the  source  category  list  was 
developed  imder  section  112(c)(1). 
Doing  so  for  implementation  of  section 
112(g)  would  be  expensive  and  time 
consuming. 

Under  a  second  option,  EPA  would 
allow  the  applicant  to  submit  a 
suggested  method  for  subcategorizing 
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the  source  categor>'.  The  EPA  would 
raview  the  proposed  subcatogorization 
scheme.  If  the  method  is  an  acceptable 
method  for  the  purposes  of  case-bv-case 
MACT  determinations,  a  notice  would 
be  issued  in  the  Federal  Register.  This 
option  has  merit  in  that  members  of  a 
source  category'  would  be  given  the 
opportunity  to  demonstrate,  using  their 
knowledge  about  the  differences  in 
emission  units,  that  technically  distinct 
subcategories  exist  within  the  category 
On  the  other  hand,  having  EPA  issue  a 
Federal  Registernotice  may  make  this 
option  too  time  consuming  to  be 
practical. 

As  a  third  option,  the  EPA  could  also 
delegate  authority  for  subcafegorization 
of  categories  to  individual  permitting 
authorities,  and  each  permitting 
authority  could  address  the  problem  on 
a  case-by-case  basis.  This  would  allow 
permitting  authorities  the  greatest 
flexibility  in  case-by-case  M.ACT 
determinations.  However,  some 
permitting  authorities  have  indicated 
that  reviewing  agencies  may  not  have 
the  resources  to  address  this 
subcategorization  issue.  Also,  this 
option  would  not  promote  nationwide 
unifonnity  in  MACT  determinations 

Finally,  EPA  could  disallow 
subcategorization  for  the  purposes  of 
making  a  MACT  floor  finding  for  a  case- 
by-case  M.\CT  determinations.  This 
policy  would  be  the  easiest  to  establish 
and  enforce.  However,  as  discussed 
above,  this  could  lead  to  inequitable 
M.^CT  floor  findings. 

At  this  time,  EPA  is  seeking 
additional  comments  on  these  or  other 
approaches  to  dealing  with 
subcategorization  of  categories  for  case- 
by-case  MACT  determinations.  If 
subcategorization  is  allowed,  EPA  is 
also  seeking  comment  on  the  criteria  for 
which  subcategorization  would  be 
allowed.  Possible  criteria  might  include 
technically  distinct  processes  or 
operations  (including  differences 
between  batch  and  continuous 
operation)  fundamental  differenc-es  in 
emission  characteristics  or  control 
device  apphcabihty,  cost  differences, 
differences  in  safety  considerations,  and 
the  appropriate  consideration  of 
opportunities  for  pollution  prevention. 

5.  Apphcation  for  a  MACT 
Determination. 

Paragraph  63.45(e)  of  the  proposed 
rule  describes  the  information  the 
owner  or  operator  is  required  to  provide 
with  an  apphcation  for  a  MACT 
determination  or  in  a  part  70 
application  for  which  a  MACT 
determination  is  requested.  These 
information  requirements  are  designed 
to  identify  the  "MACT-affected 
emission  units"  and  to  demonstrate  that 
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the  selected  control  technology  for  those 
units  is  consistent  with  or  exceed  the 
requirements  of  the  statute.  Further 
information  on  the  uses  of  this 
information  are  described  in  the  MACT 
Guidelines. 

Paragraph  63.45(f)  of  the  proposed 
rule  describes  the  notification 
requirements  for  an  application  when  a 
MACT  standard  for  a  MACT-affected 
emission  unit  has  been  promulgated. 
The  requirements  are  much  more 
straightforward  for  such  cases,  because 
the  technical  justification  for  a  case-by- 
case  determination  is  not  required.  This 
paragraph  is  designed  to  identif}-  any 
possible  situations  for  which  the 
existing  control  technology  in  place  may 
affect  the  ability  of  the  emission  unit  to 
continue  to  comply  with  the 
promulgated  standard. 

6.  Review  Process.  Analysis  of  the 
relationship  of  section  112(g)  to  the 
op«!rating  permits  program.  The 
proposed  rule,  in  paragraphs 
63. 45(g). (h),(i)  and  (j)  establishes  an 
Administrative  process  for  reviewing  a 
request  by  an  owner  or  operator  for  a 
M.^CT  determination.  As  discussed 
previously,  the  EPA  believes  that 
section  li2(g)  of  the  .^ct  requires  such 
a  determination  to  be  made  before 
constructing,  reconstructing,  or 
modifying  a  major  source. 

In  order  for  commenters  to 
understand  the  structure  of  the 
proposed  §63.45.  it  is  necessary  to 
discu.ss  the  EPA's  reading  of  the  Act 
regarding  relationship  of  the  M,\CT 
review  process  required  by  section 
1 12(g)  to  the  operating  program 
requirements  pursuant  to  title  V  of  the 
Act.  The  requirements  for  State  title  V 
permit  programs,  contained  in  40  CFR 
part  70.  were  published  on  Julv  21.  1992 
(57  FK  32250).  One  approach  to 
establishing  an  administrative  process 
for  determinations  under  section  112(g) 
of  the  Act  would  be  to  rely  on  the  part 
70  or  part  71  review  process  as  the  sole 
mechanism  for  estabhshing  MACT 
requirements.  The  EP.^  believes  that, 
while  in  some  cases  this  may  be  a  viable 
approach,  the  section  112(g)  program 
cannot  rely  solely  i^pon  this  process. 
First,  the  part  70  requirements  clearly 
do  not  require  a  new  green-field  plant 
to  apply  for  an  operating  permit  until  1 
year  after  the  plant  begins  operation. 
Because  the  part  70  permit  must  be 
issued  within  18  months  of  the 
application,  it  could  be  up  to  30  months 
after  operation  before  section  112(g) 
requirements  would  be  incorporated 
into  the  permit.  The  EPA  believes  that 
an  alternative  federally  enforceable 
mechanism  is  needed  in  the  interim  for 
such  cases.  Second,  even  for 
modifications  at  already  permitted 


facilities,  the  part  70  requirements  do 
not  ensure  that  a  MACT  determination 
will  be  conducted  before  construction. 
As  noted  above,  the  EPA  believes  that 
section  112(g)  requires  a  delennination 
be  made  before  construction.  While  in 
some  castas.  Stales  with  part  70 
programs  may  require  preconstruction 
reviews  as  part  of  the  operating  permit 
process,  this  will  not  always  be  the  case. 
Third,  there  is  an  important  time  period 
for  section  112(g)  implementation  for 
which  the  title  V  permit  process  is  not 
equipped  to  handle  section  112(g) 
df^erminations.  Section  112(g) 
determinations  are  required  at  the 
beginning  of  the  title  V  permit  prMgram. 
upon  the  "effective  date"  of  the 
program.  According  to  part  70.  sources 
subject  to  the  permitting  requirements 
are  required  to  submit  permit 
apphcations  within  1  year  of  the 
effec-tive  date,  and  there  is  a  3-vear 
period  under  which  states  can  issue  the 
initial  perm.its  .'Vs  a  result,  there  is  a 
potentially  lengthy  transition  period 
under  which  the  title  V  process  is  not 
designed  to  handle  section  112(g) 
determinations 

The  question  of  when  a  part  70  permit 
must  be  revisc-d  to  reflect  a  case-by-case 
determination  of  M.^CT  for  a 
modification  is  presently  the  subject  of 
some  uncertainty.  It  has  come  to  EPA's 
attention  that  certain  provisions  of  the 
part  70  njgulations  can  be  interpreted  as 
yielding  conflicting  results  on  this  issue. 
In  particular.  §  70.5(a)(l)(ii).  addressing 
the  timeliness  of  applications,  provides: 

Piirt  70  sources  n-quired  to  meet  the 
reijuiremints  under  section  112(r)  of  the  Act. 
or  to  have  a  fXTmi!  under  the  preconstruction 
review  program  approved  into  the  applicable 
implementation  plan  under  part  C  or  D  of 
title  I  of  the  Act.  shall  file  a  complete 
application  to  obtain  the  part  70  permit  or 
permit  revision  within  12  month.s  after 
commencing  operation  or  on  such  earlier 
date  as  the  parmitting  authority  may 
establish.  Where  an  existing  part  70  permit 
would  prohibit  such  construction  or  change- 
in  operation,  the  source  must  obtain  a  p»rrmit 
revision  before  commencing  operation. 

This  prmision  would  allow  a  source 
required  to  obtain  a  section  112(g)  case- 
by-case  determination  to  apply  for  a  part 
70  permit  revision  up  to  12  months  after 
commencing  operation  of  the 
modification,  unless  the  change  would 
conflict  with  the  terms  of  an  existing 
permit. 

Section  70.4(b)(15).  on  the  other  hand, 
requires  that  title  V  program 
submissions  must  contain: 

provisicms  prohibiting  sources  from  making, 
without  a  permit  revision,  changes  that  are 
not  addressed  or  prohibited  by  the  part  70 
permit,  if  such  changes  are  subject  to  any 
requirements  under  title  IV  of  the  Act  or  are 
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modifications  under  any  provision  of  Title  I 
of  the  Act. 

This  provision  requires  that  an 
approvable  State  program  must  prohibit 
changes  that  are  modifications  under 
title  I  from  taldng  place  at  a  permitted 
facility  without  a  prior  permit  revision. 
Because  section  112(g)  case-by-case 
determinations  are  modifications  under 
title  I,  §  70.4(b)(15)  could  be  read  as 
prohibiting  these  changes  from 
commencing  operation  prior  to  title  V 
review,  as  authorized  by  §  70.5(a)(l)(ii), 

The  EPA  believes  that  the  approach 
set  out  in  §  70.5(a){l)lii)  should  govern 
the  incorporation  of  section  112(g) 
determinations  into  title  V  permits. 
Accordingly,  the  EPA  is  proposing  in 
today's  rulemaking  to  revise  the  part  70 
regulations  to  more  consistently  reflect 
this  approach.  The  proposed  revision  to 
§70.4(b)(15)  allows  that  section  112(g) 
case-by-case  determinations,  as  well  as 
modifications  under  part  C  and  D  of  title 
1,  need  not  submit  a  part  70  permit 
application  until  up  to  12  months  after 
commencing  operation.  For  the  reasons 
discussed  below.  EPA  is  proposing  to 
retain  the  §  70.4(b)(15)  prohibition  that 
modifications  under  section  111  of  the 
Act  not  be  allowed  to  commence 
operation  at  a  permitted  facility  until 
the  permit  is  revised. 

It  is  a  key  underlying  principle  of  title 
V  that  changes  that  are  not  expressly 
prohibited  by  the  permit  may  occur 
without  a  prior  permit  revision.  Those 
changes  are  referred  to  in  the  part  70 
rule  as  "off-permit"  changes.  As  stated 
in  the  preamble  to  the  operating  permits 
rule: 

The  Agency  continues  to  believe  that 
let  tion  502(a)  allows  certain  facility  changes 
at  a  fjermitted  facility  that  need  not  be 
incorporated  into  the  permit  until  renewal. 
Section  502(a)  prohibits  a  source  from 
operating  any  of  certain  listed  types  of 
sources  "except  in  compliance  with  a  permit 
•   *  *■■  EP.A's  view  is  that  it  does  not  violate 
this  prohibition  for  a  source  to  operate  in 
ways  that  are  neither  addressed  nor 
prohibited  by  the  permit. 
57  Fed.  Reg.  32269. 

The  language  of  the  section  502(a) 
prohibition  does  not  suggest  differential 
application  for  sources  subject  to  review- 
as  title  I  modifications.  To  the  contrarv-, 
section  502(a)  expressly  lists  sources 
"required  to  have  a  permit  under  parts 
C  or  D  of  title  1"  as  being  subject  to  the 
prohibition  not  to  operate  except  in 
comp)fance  with  a  permit.  Since  section 
50?(a)  is  the  underpinning  for  the  off- 
permit  authorization,  this  language 
provides  a  textual  basis  for  concluding 
that  title  I  modifications  may  occur 
without  a  prior  title  V  permit  revision. 

1  he  EPA  believes  it  is  reasonable  to 
interpret  section  502(a)  such  that  title  1 


I 


modifications  not  addressed  or 
prohibited  by  the  permit  can  occur 
without  prior  review  under  title  V. 
Changes  triggering  a  title  I  modification 
by  their  nature  merit  a  higher  degree  of 
review  than  other  less  significant  source 
changes.  However,  in  structuring  the 
part  70  requirements  for  these  types  of 
changes,  the  EPA  believes  it  is 
appropriate  to  consider  not  only  the 
review  requirements  imposed  by  title  V. 
but  also  those  imposed  under  title  I 
itself.  The  EPA  regulations  for 
modifications  under  parts  C  or  D  of  title 
I  already  require  a  very  substantial 
review  of  the  proposed  change  prior  to 
construction,  involving  public  review 
and  notice  to£PA.  This  preconstniction 
review  establishes  the  applicable 
requirements  for  that  modification,  and 
results  in  a  Federally  enforceable 
pfeconstruction  permit  i.ncorporating 
the  emissions  limitations  and  other 
requirements  resulting  from  that  review. 
One  possible  reading  of  title  V  would 
allow  EP.^  discretion  to  require  that  title 
V  review  occur  pre-operation  for  all  title 
I  modifications  at  a  permitted  source. 
However,  in  the  case  of  part  C  or  D  title 
I  modifications,  pre-operation  review 
may  entail  a  needle^■s  expenditure  of 
administrative  resources.  Once  pre- 
ronstruction  review  has  occurred,  there 
is  little  if  any  gain  to  be  had  from 
imposing  further  ope  ational 
requirements  prior  to  the  sources 
commencing  operation.  If  title  V  re\  ievv 
is  to  result  in  more  effective  regulation 
of  the  source's  operation,  for  instance  bv 
the  addition  of  compliance 
requirements  provided  fo''  in  §  70.6,  it 
may  be  more  appropriate  It  conduct  this 
review  after  a  period  of  operation  during 
which  the  effectiveness  of  th"? 
preconstruction  permit  requir°menfs 
can  be  measured.  The  EPA  believes  this 
scheme  of  post-operation  incorporation 
of  the  preconstruction  permit 
requirements  may  yield  a  more  ntional 
integration  of  the  title  I  and  title  V 
review  requirements,  and,  depending  on 
the  characteristics  of  the  particular  State 
program,  may  result  in  additional 
improvements  in  air  quality  than  a 
scheme  which  required  the  operating 
permit  review  to  occur  prior  to 
operation.  The  EPA  solicits  comment  on 
this  issue. 

The  reasoning  set  forth  above 
regarding  title  I  modifications  under 
part  C  and  D  applies  with  equal  force  in 
the  context  of  section  112(g) 
modifications.  As  proposed  here, 
changes  qualifying  as  modifications 
under  section  112(g)  must  undergo  pre- 
construction review,  including  public 
and  EP.A  review  of  the  proposed  case- 
in-case determination.  As  with 
modifications  under  part  C  and  D  of  title 


I,  this  process  should  obviate  the  need 
for  additional  review  prior  to  operation. 

That  this  treatment  of  section  112(g) 
modifications  is  consistent  with  the 
intent  of  the  Act  is  also  evidenced  by 
the  language  of  section  112(g)(3).  which 
requires  EPA  (or  the  State)  to  establish 
"reasonable  procedures  for  assuring  that 
the  requirements  for  applying  to 
modifications  under  this  section  are 
reflected  in  the  permit."  The 
requirement  that  these  determinations 
be  merely  "reflected"  in  the  permit 
suggests  that  Congress  viewed  pre- 
operation  title  V  review  as  unnecessary. 
The  legislative  history  supports  this 
interpretation  of  section  112(g)(3).  136 
Cong.  Rec.  S  17124-5  (October  26. 
1990). 

As  noted  above.  EPA  believes  this 
treatment  of  title  I  major  modifications 
is  consistent  with  the  general  structure 
of  the  Act  and  the  purpose  of  title  V  to 
function  as  an  operating  permits 
program.  The  EPA  has  therefore 
reconsidered  the  policy  position  taken 
in  the  preamble  to  the  operating  permits 
rule,  where  it  stated  that  "it  is  not 
reasonable  to  allow  [title  1) 
modifications  to  be  made  outside  the 
title  V  permit  system"  57  FR  32269. 

The  EPA  has  also  reconsidered  the 
legal  rationale  stated  in  the  same 
preamble  discussion.  The  preamble 
stated  that,  because  section  502fb)(10) 
explicitly  excludes  title  I  major 
modifications  from  the  class  of  changes 
that  can  be  made  without  a  permit 
revision,  it  would  be  anomalous  to  read 
section  502(a)  as  authorizing  this  same 
flexibility.  As  a  textual  matter,  however. 
EPA  has  read  section  502(b)(10)  to  allow 
certain  changes  that  contravene  existing 
permit  terms.  It  is  not  anomalous  to 
strictly  limit  changes  which  contravene 
an  express  determination  by  the 
permitting  authority  by,  among  other 
things,  excluding  title  I  modifications, 
while  allowing  title  I  modifications  to 
occur  off-permit  where  determinations 
made  in  the  title  V  permit  remained 
unaltered.  Moreover,  the  fact  that  title  1 
modifications  have  already  been  subject 
to  examination  in  the  pre-construction 
review  process  further  supports  the 
conclusion  that  this  reading  of  the  Act 
does  not  produce  anomalous  results. 

Although  this  proposal  would  allow 
both  title  I  modifications  and  other 
types  of  source  changes  not  addressed 
or  prohibited  by  the  permit  to  occur 
without  a  prior  permit  revision,  there  is 
an  important  difference  in  the  treatment 
of  these  categories  of  source  changes. 
For  source  changes  that  are  not  title  I 
modifications,  §  70.4fb)(14}  mandates 
that  a  State  may  not.  except  as  a  matter 
of  State  law,  require  off-permit  activities 
to  undergo  title  V  review  prior  to 
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tiperation.  Under  §  70.5(a)(l)(ii), 
however,  a  State  may  require  sources 
subject  to  the  requirements  of  part  C  or 
D,  or  section  112(g)  of  title  I  to  submit 
applications  any  time  earlier  than  12 
months  after  commencing  operation. 
This  would  allow  a  State,  at  its  option, 
to  require  title  V  review  to  occur  prior 
to  operation,  or  even 
contemporaneously  with  the; 
preconstruction  review.  The  priinarv 
reason  for  this  differential  treatment  is 
that  it  would  allow  a  State  to  integrate 
its  preconstruction  and  op'Tating  permit 
programs.  The  EPA  recognizes  that, 
depending  on  the  particulars  of  a  State's 
preconstruction  and  oj>erating  pennits 
program,  this  approach  to  integration 
may  be  the  most  efficient  from  an  air 
quality  control  and  administrative 
standpoint. 

The  proposed  revision  to  part  70 
should  not  result  in  any  State  having  to 
revise  its  operating  permits  program  to 
gain  approval  under  pari  70.  A  State 
program  that  followed  the  alternative 
reading  of  §  70.4(b)(15)  and  required  the 
part  70  permit  to  be  revised  prior  to 
operation  of  a  title  I  modification  would 
be  consistent  with  the  requirements  of 
§  70.5(a)(l)(ii).  and  thus  would  also  be 
consistent  with  this  proposed  regulatorv 
revision. 

7.  Implications.  The  EPA  believes, 
based  u{)on  the  above  considerations, 
that  there  will  be  cases  when  the  title  V 
permit  process  will  be  used  for  stxtion 
1 12(g)  reviews,  and  there  wi'l  be  cases 
when  it  will  not  be  used  and  MACT 
determinations  will  be  incorporated  into 
the  permit  after  commencement  of 
operation.  Section  63.45(c)  of  the 
proposed  rule  states  that  when  the  title 
V  procedures  are  used,  this  process 
would  be  sufficient.  When  the  title  V 
process  does  not  occur  until  after 
construction,  reconstruction,  or 
modification  of  a  major  source  requiring 
a  ca.se-by-case  MACT  determination,  the 
proposed  rule  requires  thai  the  owner  or 
operator  follow  an  administrative 
review  process  contained  in  paragraphs 
63.45  (g).  (h).  (i).  and  (j).  Where  the 
change  that  is  subject  to  section  112(gl 
review  is  addressed  or  prohibited  by  an 
existing  title  V  permit,  the  change 
would  of  course  need  to  be  processed  as 
a  revision  to  die  title  V  operating  permit 
prior  to  commencing  operation. 

Regardless  of  the  timing  for 
incorporation  of  section  112(g) 
determinations  into  the  operating 
permit,  there  are  certain  part  70 
requirements  that  apply.  The  title  V 
permit  must  be  revised  or  issued 
according  to  procedures  set  forth  in 
§§  70.7  and  70.8.  In  addition,  the  permit 
must  incorporate  compliance  provisions 
of  §  70.6.  If,  during  the  EPA's  review  of 


the  section  112(g)  determination,  it 
becomes  apparent  that  the 
deterniinfltion  is  not  in  compliance  with 
the  Act.  then  EPA  must  object  to  the 
issuance  or  revision  of  that  permit. 

These  requirements  are  obviously 
satisGed  either  if  part  70  requires 
revision  to  an  existing  title  V  permit 
prior  to  operation,  or  if  the  permitting 
authority  otherwise  requires 
incorporation  into  a  title  V  permit  as  a 
step  in  the  section  112(g)  determination 
process.  However,  even  where  there  is 
no  formal  incorporation  into  a  title  V 
pennit  prior  to  operation,  subsequent 
title  V  re\iew  may  effectively  be 
avoided  if  the  State's  section  112(g) 
process  is  "enhanced"  to  include  the 
required  title  \'  procedures,  thereby 
allowing  for  later  incorporation  into  the 
title  V  permit  by  administrative 
amendment. 

Section  70.7(d)  of  the  operating 
permits  rule  defines  an  "administrative 
amendment"  to  include  a  revision  that 
"incorporates  into  the  part  70  permit  the 
requirements  from  preconstruction 
review  permits  authorized  under  an 
EPA-approved  program,  provided  that 
such  a  program  meets  procedural 
requirements  substantially  equivalent  to 
those  contained  in  §§  70.7  and  70.8  of 
this  pait  and  compliance  requirements 
substantially  equivalent  to  those 
contained  in  §  70.6  of  this  part."  This 
process  of  "enhancement"  of 
preconstruclion  procedures  was 
discussed  in  the  preamble  to  the 
operating  permits  rule  in  the  context  of 
existing  State  npw  source  review 
programs  (see  57  PR  32289),  but  was  not 
discussed  in  relation  to  section  112(g) 
because  the  procedures  associa'eli  with 
section  112(g)  determinations  had  not 
been  articulated.  However,  the  language 
of  §  70.7(d)(v)  would  allow  for  use  of 
administrative  amendments  for  an 
enhanced  section  112(g)  process,  and 
the  EPA  believes  such  use  is  clearly 
within  the  intent  of  that  provision. 

Enhancement  of  the  section  112(g) 
process  may  be  partial  only, 
incorporating  some  elements  of  the 
required  part  70  review  or  compliance 
provisions  in  the  section  112(g)  process 
itself,  widi  the  remaining  elements 
occurring  during  the  title  V  process.  For 
instance  public  review  of  the  section 
1 12(g)  determination  that  meets  the 
requirements  of  §  70.7(h)  need  not  be 
repeated  at  the  time  of  incorporation 
into  the  title  V  permit.  However,  for  the 
administrative  amendment  procedures 
to  be  available  for  determinations  that 
have  been  through  an  enhanced  process, 
the  public.  EPA  and  affected  States  must 
have  had  the  opportunity  to  review  all 
aspects  of  the  section  112(g) 
determination,  including  any 


compliance  provisions  required  under 
§  70.6.  Thus,  public  review  during  the 
preconstruction  section  112(g)  process 
woidd  not  suffice  for  purposes  of  title  V 
if  the  preconstruction  process  did  not 
specif^'  the  application  of  compliance 
provisions  substantialiy  equivalent  to 
those  in  §  70.6.  including  monitoring, 
reporting,  record-keeping,  and 
compliance  certification. 

Paragraph  63.45(f)(4)  of  the  proposed 
rule  clarifies  that  notification  of  the 
permitting  authority  is  sufficient  for 
modifications  when  no  case-by-case 
review  is  needed  because  an  applicable 
MACT  standard  has  been  promulgated 
and  the  M-^CT-affected  emission  unit 
does  not  require  a  change  in  control 
technology.  When  the  modification 
requires  a  change  in  control  technologj' 
in  order  to  continue  lo  compiv  with  the 
MACT  standard,  the  EPA  believes  that 
a  preconstruction  review  is  appropriate 
Readers  should  note  that  section 
n2(i)(l)  of  the  Act  requires  a 
preconstruction  review  for  major 
sources  subject  lo  new  source  MACT 
under  a  promulgated  M,\CT  standard. 

8.  Streamlined  Administrative 
Process.  Paragraphs  63.45  (g).  (h).  (i)  and 
(j)  of  the  proposed  rule  establish  an 
administrative  review  process  for  case- 
by-case  M-^CT  determinations.  This 
process,  patterned  after  the  e.xisting 
atiministrative  process  for  reviewing 
proposed  equipment  subject  to  emission 
standards  under  40  CFR  part  61,  is 
displayed  in  Figures  8  and  9.  The 
process  begins  with  a  30-day 
completeness  determination.  Once  a 
complete  application  is  received, 
approval  or  an  intent  to  disapprove  the 
application  is  required.  If  an  intent  to 
disapprove  is  issued,  the  owner  or 
operator  is  given  the  opportuiiity  to 
provide  further  information.  The 
proposed  decision  to  either  approve  or 
disapprove  the  application  is  then 
subject  to  public  review.  This  proposed 
rule  would  provide  for  public  review 
through  issuance  of  a  notice  containing 
all  the  relevant  background  information 
about  the  application  and  allowing  45 
days  for  the  public  to  comment  on 
whether  the  apphcation  should  or 
should  not  be  gi-anted.  In  order  to 
expedite  approval  of  noncontroversial 
case-by-case  MACT  determinations  the 
proposed  rule  would  allow  such 
determinations  to  go  final  following  the 
close  of  the  comment  period  if  no 
adverse  comments  have  been  received. 
If  adverse  comments  are  received,  a 
final  notice  m.ust  be  published  cither 
approving  or  disapproving  the 
application  and  addressing  the 
comments. 

This  proposal  requiring  public  n^view 
prior  to  approval  of  case-by -case  MACT 
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determinations  is  consistent  with 
current  EPA  practice  in  other  Clean  Air 
Act  programs  where  Federal 
enforceability  is  required.  For  example, 
40  CFR  51.161  requires  a  30  day  public 
comment  period  for  review  of  an 
agency's  proposed  approval  or 
disapproval  of  a  minor  new  source 
permit.  Similarly,  in  a  1989  rulemaking 
EPA  enumerated  five  criteria  that  must 
be  met  before  a  State  issued  operating 
permit  can  become  Federally 
^enforceable.  One  of  those  criteria  is  that 
the  permit  must  be  subject  to  public 
review  before  issuance.  This  criteria  was 
described  in  the  notice  as  being 
consistent  with  the  EPA's  current 
practice  for  construction  permits 
codified  at  40  CFR  51.161.  (See  54  FR 
27283  (June  28, 1989). 

Thus,  the  EPA's  current  practice  is  to 
require  public  review  of  decisions 
required  to  be  Federally  enforceable. 
Without  a  compelling  reason  to  deviate 
fi-om  this  established  practice  the  EPA 
must  continue  to  follow  it.  As  stated  by 
the  Supreme  Court  in  Motor  Vehicle 
Mfrs.  Ass'n  v.  State  Farm  Mut. 
Automobile  Insurance  Co.  et  al.,  4S3 


U.S.  27,  43  (1983),  "an  agency  changing 
its  course  is  obligated  to  supply  a 
reasoned  analysis  for  the  change  beyond 
that  which  may  be  required  when  an 
agency  does  not  act  in  the  first 
instance."  In  this  case  there  is  an 
established  practice  of  requiring  public 
review  as  a  prerequisite  to  federal 
enforceability.  The  EPA  proposes  to 
follow  that  practice  in  this  case  unless 
a  compelling  reason  can  be  provided  for 
either  changing  that  practice  or 
deviating  from  it  in  this  case. 

As  discussed  above,  the  EPA  is 
proposing  to  require  public  review  as  a 
prerequisite  to  Federal  enforceability  of 
case-by-case  MACT  determinations. 
Comment  is  specifically  requested 
concerning  whether  public  review 
should  be  a  prerequisite  to  Federal 
enforceability  of  case-by-case  MACT 
determinations,  and  if  it  should  not, 
what  justification  there  would  be  for 
deviating  from  established  practice  by 
the  EPA  in  this  area. 

The  EPA  recognizes  that  there  are 
cases  for  which  sources  would  prefer  to 
minimize  delays  in  the  process, 
particularly  for  operations  which 


change  relatively  frequently,  and  where 
the  owner  or  operator  is  willing  to 
control  emissions  from  those  changes 
vnXh  technologies  that  could  be 
recognized  as  best  available  controls. 
The  EPA  is  exploring  suggestions  that 
the  general  permit  procedures,  outlined 
in  40  CFR  70.6(d),  be  available  for  such 
situations.  The  general  permit  may  have 
application  for  section  112(g) 
determinations  where  the  permitting 
authority  is  able  to  make  a  presvimptive 
determination  of  MACT  for  a  given  type 
of  source.  The  general  permit  would 
have  to  set  forth  the  controls  required  by 
part  70.  Once  the  general  Figure  8: 
Timeline  for  S.  112(g)  Administrative 
Process — CBC  MACT  permit  is  issued, 
subsequent  application  of  the  MACT 
determination  at  a  particular  source 
would  involve  merely  a  determination 
that  the  source  falls  within  the  source 
category  covered  by  the  general  permit. 
Sources  in  that  category  may  then  apply 
for  authorization  under  the  general 
permit  as  the  modifications  occur. 
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As  discussed  in  the  preamble  to  the 
operating  permit  regulations,  general 
permits  may  be  issued  to  cover  discrete 
emissions  units  at  permitted  facilities, 
57  PR  32279.  While  a  general  permit 
carmot  be  used  to  modify  the  terms  of 
an  existing  title  V  permit,  it  may  be 
issued  to  any  change  at  an  existing  plant 
that  otherwise  would  be  eligible  to 
apply  for  a  new  individual  permit.  In 
that  case,  the  requirements  of  the 
general  permit  could  be  incorporated 
into  the  permit  for  the  facility  at 
renewal. 

The  EPA  also  recognizes  that  some 
State  programs  may  have  well- 
established  administrative  procedures 
that  are  similar  to,  but  not  identical  to 
the  administrative  process  in  §  63.45. 
For  example,  some  States  may  require 
determinations  in  a  slightly  shorter  or 
longer  time  period  than  the  60  day 
period  in  the  proposed  rule.  The  EPA 
believes  that  if  such  programs  are 
substantially  equivalent  to  the  process 
in  §  63.45,  and  include  all  steps  needed 
to  ensure  Federal  enforceability,  then 
EPA  could  approve  such  alternatives  in 
accordance  with  section  11 2(1)  of  the 
Act.  The  EPA  requests  comment  on  this 
point,  which  is  included  in  the 
proposed  rule  as  paragraph  63.45(g)(7). 

9.  Notice  of  MACT  Approval.  The  end 
result  of  the  proposed  administrative 
review  process  is  a  determination  set 
forth  in  a  document  that  is  termed  a 
"Notice  of  MACT  Approval." 
Requirements  for  this  Notice  are 
provided  in  paragraph  63.45(h)  of  the 
proposed  rule.  This  Notice  is  required  to 
contain  the  emission  limitations, 
notification,  operating  and  maintenance, 
performance  testing,  monitoring, 
reporting,  record-keeping  and  any  other 
requirements  needed  to  ensure  that  the 
case-by-case  MACT  emission  limitation 
will  be  met. 

The  Notice  of  MACT  Approval  serves 
to  provide  a  mechanism  for  Federal 
enforceability  of  these  conditions  in  the 
interim  time  period  between  initial 
operation  of  the  constructed, 
reconstructed,  or  modified  major  source 
and  the  time  the  conditions  are  added 
to  the  part  70  or  part  71  permit. 

The  EPA  is  considering  adding  a 
provision  under  which  a  Notice  of 
MACT  approval  would  expire  if 
construction  does  not  begin  within  a 
specified  time  frame.  Specifically,  the 
EPA  requests  comment  on  whether  the 
Notice  should  expire  if  construction  has 
not  begun  within  18  months.  Such  an  18 
month  period  is  included  in  criteria 
pollutant  preconstruction  review 
programs. 

10.  Comphance.  The  Notice  of  MACT 
Approval  must  establish  compliance 
dates  for  MACT.  For  constructed  and 


reconstructed  major  sources  subject  to  a 
"new  source  MACT"  level  of  control, 
compliance  upon  startup  is  required. 
For  modifications,  compliance  upon 
startup  is  required  unless  the  owner  or 
operator  demonstrates  that  the  time 
needed  to  install  the  control  technology 
exceeds  the  time  needed  to  accomplish 
the  modification. 

The  EPA  considered  two  other 
compliance  date  requirements  for 
modifications.  The  first  alternative 
would  require  compliance  upon  startup 
in  all  cases,  consistent  with  the  current 
approach  under  other  major  source 
modification  programs  such  as  the  PSD 
program.  The  EPA  believes  that  such  an 
approach  would  be  inconsistent  with 
the  provisions  in  section  112(i)  for 
promulgated  MACT  standards,  which 
allow  for  up  to  3  years  for  sources 
subject  to  these  standards  to  comply. 
The  second  alternative  would  be  to 
allow  the  full  3  year  period  in  all  cases. 
The  EPA  believes  that  this  approach 
would  also  be  inconsistent  with  section 
112(i)  in  that  MACT  standards  must 
ensure  compliance  "as  expeditiously  as 
practical,  not  to  exceed  three  years." 

Another  important  issue  with  respect 
to  compliance  is  how  to  define  the  types 
of  requirements  that  are  needed  for  the 
Notice  of  MACT  Approval  in  order  to 
ensure  that  the  MACT  emission 
limitation  is  Federally  enforceable.  As 
noted  above  (see  discussion  of  the 
definition  of  "Federally  enforceable"), 
the  EPA  believes  that  it  is  necessary  that 
emission  limitations  include  terms  and 
conditions  necessary  to  ensure  that  the 
limitation  is  practically  enforceable. 

To  ensure  Federal  enforceability,  the 
proposed  rule  requires  that  the  Notice  of 
MACT  approval  contain,  at  a  minimum, 
monitoring,  recordkeeping  and 
reporting  requirements  sufficient  to 
document  the  source's  compliance. 
Because  major  sources  obtaining  MACT 
determinations  will  incorporate  that 
determination  into  a  title  V  permit,  the 
proposed  rule  includes  a  requirement 
that  the  monitoring,  recordkeeping,  and 
reporting  requirements  required  for  a 
case-by-case  MACT  determination  be 
consistent  with  the  compliance 
requirements  contained  in  part  70. 

In  addition  to  part  70  compliance 
requirements,  additional  requirements 
may  need  to  be  considered  at  the  time 
of  the  MACT  determination.  Under 
section  114(a)(3)  of  the  Act,  the  EPA  is 
required,  for  major  sources,  to 
incorporate  enhanced  monitoring  into 
all  new  rules  promulgated  after  the  1990 
Act  amendments.  The  goal  of  these 
monitoring  requirements  is  to  assure 
that  owners  or  operators  are  accountable 
for  their  emissions  and  compliance 
status  on  a  continuous  basis.  In  this 


way.  the  EPA  is  assured  that  the 
emissions  reductions  intended  by 
regulations  are  in  fact  achieved.  ' 

It  is  important  to  distinguish  between 
continuous  compliance  and  continuous 
monitoring.  Under  section  112  of  the 
Act.  to  demonstrate  continuous 
compliance,  a  source  may  not  be 
required  to  record  emissions  data  on  a 
continuous,  instantaneous  basis  such  as 
with  a  continuous  emission  monitor. 
Depending  on  the  type  of  standard, 
regular  parameter  monitoring, 
equipment  inspections,  and/or 
maintenance  of  raw  material  records, 
etc..  may  be  sufficient  to  demonstrate 
continuous  compliance.  For  all 
standards,  monitoring  frequency  must 
be  based  on  the  averaging  time  of  the 
applicable  limitation  or  standard,  and 
the  likely  variability  of  potential 
emissions  from  a  particular  emissions 
unit.  If  the  potential  variability  is  high, 
monitoring  must  be  done  frequently.  If 
the  potential  variability  is  low. 
monitoring  may  be  conducted  less 
frequently  at  regular  intervals. 

For  examples  of  enhanced 
monitoring,  source  owners  or  operators 
may  refer  to  EPA's  Enhanced 
Monitoring  Reference  Documcni  being 
developed  in  conjunction  with  the  40 
CFR  part  64  regulation.  For  more 
information  on  this  document,  contact 
Keith  BrovkTi  of  the  EPA  at  (703)  308- 
8676.  This  document  is  intended  to 
provide  a  constantly  evolving 
compendium  of  monitoring  systems  and 
procedures  that  can  be  used  to  satisfy 
enlianced  monitoring  requirements. 

Where  the  Notice  of  MACT  approval 
fails  to  meet  any  requirement  of 
paragraph  63.45.  EPA  may  exercise  its 
authority  under  section  113(a)(5)  of  the 
1990  Amendments  to  prohibit 
construction  or  modification,  issue  an 
administrative  penalty  order  or  bring  a 
civil  action  against  tlie  source  upon 
finding  that  the  State  has  not  acted  in 
compliance  with  any  requirement  or 
prohibition  relating  to  the  construction 
of  new  sources  or  the  modification  of 
existing  sources. 

11.  Reporting  to  National  Data  Base. 
Section  63.45(n)  requires  permitting 
authorities  to  provide  EPA  with 
information  on  all  MACT 
determinations.  The  intent  of  this 
paragraph  is  to  use  EPA's  MACT  data 
base  to  store  data  on  well-controlled 
sources  and  on  previous  MACT 
determinations  to  help  faciUtate  the 
MACT  determination  process. 

G.  Section  63.46  and  63.47— Offset 
Showing 

As  mentioned  previously  in  section 
III.D.4  of  this  preamble,  section 
112(g)(1)(A)  of  the  Act  requires  owners 
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and  operators  to  submit  a  "showing"  to 
the  pennitting  authority  if  they  clioose 
to  provide  offsets  to  avoid  MAGT 
requirements.  Sections  63.46  and  63.47 
of  the  proposed  rule  provide  the 
requirements  for  the  offset  showing. 
These  sections  provide  two  alternative 
approaches  an  owner  or  operator  could 
use. 

1.  Statutory  Language.  Section 
112(g)(1)(A)  of  the  Act  states  that  a 
physical  change  otherwi.se  meeting  the 
definition  of  a  "modification"  in  section 
112(a)  shall  not  be  considered  a 
modification  if  the  emis.sions  "will  be 
offset  by  a  decrease  •   •   •  •■  The  EPA 
believes  that  the  phrase  "will  be  offset" 
can  be  inlerpreted  in  several  ways.  One 
interpretation  would  be  that  the 
offsetting  decreases  must  occur  no 
earlier  than  the  corresponding  increases 
in  emissions.  Alternatively,  the  ph.'ase 
could  be  ir'''rpreted  to  mean  that,  by 
the  time  the  physical  change  or  change 
in  the  method  of  operation  has  occurred 
there  must  have  been  corresponding 
decreases  in  emissions.  Such  decivases 
could  have  occurred  before  the 
increases  that  they  are  offsetting.  The 
EPA  believes  that  the  statute  does  not 
mandate  choosing  one  n-ading  over  thi' 
other 

2.  Proposed  Approachc-s.  a.  Approach 
under  the  PSD  program.  One  overall 
approach  to  an  offset  demonstration 
would  be  to  design  the  program  to  allow 
fiir  a  "contemporaneous"  period  similar 
to  that  in  the  PSD  progmm. 

The  PSD  progran^  is  a  stationary 
source  permitting  program  that  was 
f  stabiished  in  the  1970's  in  reaction  to 
general  language  in  the  Act  directing  the 
EPA  to  ensure  that  air  pollution 
regulations  serve  to  prelect  and  enhance 
air  quality.  ,  lie  program  was  born  as  the 
nsiiii  of  a  major  court  decision,  and  it 
has  been  formally  included  in  the  Act 
saice  1977  as  part  C.  section  160 
through  169a.  The  goal  of  the  PSD 
program  is  to  ensure  that,  for  major 
sources  of  pollutants  contributing  to 
increases  in  ambient  Knels  of  "crit'-ria 
air  poUutan'ts"  (particulate  matter, 
sulfur  dio.xide,  nitrogen  oxides,  volatile 
('."ganic  compounds,  etc.),  that  emission 
increases  from  these  sources  do  not 
"significantly  degrade"  nearby  air 
quality. 

One  aspect  of  the  PSD  program, 
generally  referred  to  as  the  "netting" 
procedure,  is  used  to  define  which  types 
of  increases  in  emissions  are  subjert  to 
review.  (For  more  information  on  PSD 
"netting,"  see  New  Source  Review 
Workshop  Manual.  Prevention  of 
Significant  Deterioration  and  Non- 
attainment  *■>  rea  Permitting.  Draft. 
Octobt;r  I'uJ.  This  document  is 


available  from  the  New  Source  Review 
section  of  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  Mail  Drop  15. 
Research  Triangle  Park,  NC  27711).  The 
"netting"  procedure  involves  the 
accounting  of  the  overall  plant-wide 
emission  patterns  for  a  given  pollutant. 
For  a  given  physical  change,  the 
"netting"  process  involves  the  follo^ving 
steps.  First,  the  emissions  increase  from 
a  given  physical  change  are  evaluated. 
If  they  exceed  "significant"  levels  then 
they  would  constitute  a  modification.  If, 
however,  the  emission  increases  from 
the  change,  when  added  to  all  other 
"net  increa.ses  and  decreases"  at  the 
plant,  would  not  lead  to  a  "s'rnii~icant  ' 
increase,  then  the  physical  change  is  not 
subject  to  the  BACF  and  air  qualitv 
impacts  analysis  requirements  of  the 
program. 

Under  the  "netting"  process,  the 
owner  and  operator  rr,ii«t  account  for  all 
increases  and  decreases  at  the  plant 
within  the  recent  past.  The  PSD 
program  uses  the  term 
"contemporaneous"  to  refer  to  a  5-\ear 
time  period  for  which  the  net  increases 
and  ciecreases  must  be  tallied. 

One  approach  to  the  treatment  of 
"offsets"  for  the  section  112(g)  progra:n 
would  view  the  emission  "offsets" 
under  the  program  as  analogous  to  the 
"netting  cn;dits"  for  the  PSD  program. 
.\s  such,  the  program  would  contain  a 
similar  accounting  system  and  would 
require  establishment  of  a 
"contemporaneous"  period.  Under  this 
approach,  the  overall  goal  would  be  to 
ensure  that  the  overall  hazard  of  plant- 
wide  f-missions  is  not  increased  in  the 
interim  period  between  the  onset  of  the 
title  V  program  (which  triggers  section 
112(g)  requirements)  and  the  issuiinre  of 
MA CT  standards. 

The  EPA  has  a  niimber  of  concerns 
vviih  this  approach.  First,  the  approach 
presumes  that  a  reference  condition 
e.xists  tiiat  can  be  defined  as  acceptable. 
For  example,  the  PSD  prr>grrim  is 
intended  to  preserve  air  quality  levels 
t.hat  are  considered  acceptable.  So  long 
as  overall  emissions  do  not  increase, 
then  this  acceptable  air  quality  is  not 
"degraded."  For  purposes  of  section 
n2(gl,  use  of  the  contemporaneous 
period  would  presume,  in  essence,  that 
a  a^ference  point  in  time  at  the 
begiruiing  of  the  contemporaneous 
period  constitutes  a  condition  of 
"acceptable'  hazardous  air  pollutant 
emissions.  In  light  of  the  general  intent 
of  section  112  to  provule  for  steady 
reductions  in  hazardous  air  pollutant 
emissions,  the  EPA  is  uncertain  whether 
this  approach  is  reasonable  for  offsetting 
in  accordance  with  section  112(g). 

Another  problem,  with  the 
contum.poranenus  approacii  is  that  it 


imposes  an  additional  administrative 
burden.  Owners  and  operators  would  be 
required  to  document  all  increases  and 
decrea.ses  over  the  contemporaneous 
period.  For  large  and  complex  facilities, 
this  might  involve  considerable 
documentation  and  recordkeeping.  In 
addition,  it  may  be  more  difficult  to 
provide  adequate  documentation  of 
hazardous  air  pollutant  increases  and 
decreases  than  it  has  been  for  pollutants 
addressed  in  the  criteria  pollutant 
program  such  as  VOC  and  sulfur 
dio.xide.  While  total  VOC  emissions  may 
be  adequately  documented,  it  may  be 
more  difficult  to  provide  for  reliable 
estimates  of  the  emission  rates  of 
individual  HAP,  for  which  a  reliable 
accounting  of  speciated  VOC  totals  or 
speciated  particulate  matter  totals  may 
not  be  available. 

b.  Prospective  Approach.  Another 
approach  to  offset  demonstrations  was 
considered.  Under  this  approach,  the 
demonstration  would  not  require  an 
accounting  of  all  recent  increases  and 
decreases.  The  offset  demonstration, 
under  this  approach,  would  involve 
only  prospective  reductions  and  would 
require  accounting  of;  (1)  Increases  from 
the  emission  points  for  the  proposed 
change  and  (2)  decreases  from  one 
emission  point,  or  a  few  emission  points 
which  could  achieve  "extra"  reductions 
that  would  were  not  otherwise  required. 

This  approach  would  make  it  less 
likely  that  emission  reductions  used  as 
offsets  would  represent  "windfalls" 
from  emission  reduction  activities  that 
would  likely  have  occurred  even  in  the 
absence  of  the  MACT  requirement.  As  a 
result,  this  approach  would  likely 
inc;rease  the  number  of  modifications 
under  the  program,  increase  the  number 
of  MACT  determinations,  and  possibly 
lead  to  greater  overall  emission 
reductions. 

This  approach,  however,  does  have 
potentially  serious  disadvantages.  If 
offsetting  reductions  occurring  before 
the  increase  were  absolutely  prohibited. 
then  owners  and  operators  would  be 
(discouraged  from  providing  early 
reductions  in  HAP  emissions  or  from 
completing  pollution  prevention 
projects.  Where  feasible,  there  would  be 
an  incentive  to  preserve  emission 
reduction  credits  until  the  time  of  the 
increase. 

c.  Proposed  Approach.  In  the 
proposed  rule,  the  EPA  allows  for  both 
types  of  offset  demonstrations.  The 
owner  or  operator  of  a  modification  who 
is  seeking  offsets  would  have  the  option 
of  providing  either  type  of 
demonstration. 

Section  63.46  allows  the  owner  and 
owner  and  operator  to  provide  for  a 
"contemporaneous"  demonstration 
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resembling  a  "netting"  demonstration 
under  the  PSD  program.  Section  63.47 
allows  for  companies  to  opt  for  a  more 
simplified  demonstration  in  cases  where 
additional  control  measures  can  be 
undertaken. 

The  contemporaneous  offset 
procedure  borrows  a  number  of  terms 
from  the  PSD  program.  The  proposed 
rule  retains  the  PSD  definitions  of  what 
increases  and  decreases  are 
"creditable."  Emission  decreases  must 
be  Federally  enforceable  prior  to  the 
change  being  offset.  Emission  changes 
that  were  taken  into  account  in  issuing 
another  permit  under  the  section  112(g) 
program  cannot  be  "double-counted"  in 
a  subsequent  permit  action.  In  addition, 
emission  reductions  used  for  a  MACT 
extension  under  the  section  112(i)(5) 
program,  which  according  to  that 
program  must  be  "permanent,"  are  not 
creditable  as  emission  decreases  under 
the  proposed  rule.  (The  proposed  rule 
does,  however,  note  that  any  amount 
exceeding  the  90  or  95  percent  criteria 
in  the  section  112(i)(5)  program  are 
creditable.) 

Section  63.47  provides  for  a 
"simplified"  offset  demonstration. 
Under  this  approach,  as  described  in 
paragraph  63.47(b),  only  limited 
activities  would  be  considered 
creditable  as  decreases.  The  control 
measure  would  need  to  constitute  a  new 
emission  reduction  that  would  be 
accomplished  after  the  date  of  the 
application  but  before  the  startup  of 
operation  of  the  physical  change  being 
offset.  The  control  measure  could  not  bo 
a  shutdov.-n  or  curtailment.  Section 
63.47  does,  however,  provide  for  special 
consideration  for  source  reduction 
activities.  The  EPA  believes  that  it  is 
important  to  provide  incentives  for  such 
activities.  The  EPA  requests  comment 
on  this  "simplified"  offset  approach, 
particularly  the  prohibition  on  the  use 
of  shutdowns  or  curtailments  and  the 
special  consideration  for  source 
reduction  activities. 

The  EPA  requests  comment  on  both  of 
the  approaches  to  offsetting  (the 
"contemporaneous"  and  "simplified" 
approaches)  including  whether  they  are 
feasible  alternatives,  and  whether  one  of 
these  approaches  ought  not  to  be 
included  in  the  rule. 


3.  Administrative  Process  for  Offsets 

Section  112(g)(1)(A)  of  the  Act 
requires  that  the  owner  or  operator 
seeking  offsets  in  fieu  of  modification 
must  submit  a  "showing"  to  the 
permitting  authority  that  the  increase 
"has  been  offset."  Although  this 
language  is  not  entirely  clear,  the 
proposed  rule  represents  the  EPA's 
policy  decision  that  the  program  should 
require  review  of  the  offset 
demonstration  before  the  emission 
increase  being  offset  commences 
operation.  The  EPA  believes  that  this  is 
the  better  approach  because  of  a  concern 
that  the  enforceabiUty  of  the  program 
would  be  adversely  affected  if  the 
modifications  could  occur  before  an 
offset  demonstration  is  approved. 

In  addition  to  the  approach  the  EPA 
is  proposing  today,  the  EPA  is 
considering  an  alternative  mechanism 
for  approving  offsets.  The  EPA  is 
considering  this  alternative  approach 
because  of  concerns  which  have  been 
expressed  about  the  costs  of  delay 
which  industries  may  experience  as  a 
result  of  the  offset  pre-approval  process. 
Under  the  alternative  approach,  a  source 
owner  or  operator  would  reduce 
emissions  sufficient  to  offset  the 
planned  emission  increase.  The  source 
would  submit  its  offset  demonstration  to 
the  permitting  authority  at  the  time  it 
begins  operation  of  the  equipment 
causing  the  increase.  The  permitting 
authority  would  review  the  offset 
demonstration  upon  submittal — that  is. 
after  the  equipment  has  begun 
operation.  This  review  process  could  be 
structured  according  to  the 
administrative  process  in  the  proposed 
rule,  or  an  alternative  process 
established  by  the  permit  authority   If 
the  permitting  authority  during  its 
review  were  to  determine  that  the  offset 
failed  to  meet  the  offset  requirements  of 
this  nile.  the  source  would  be  liable  for 
violating  the  requirement  to  apply  case- 
by-case  MACT  to  the  equipment  causing 
the  increase  and  would  be  subject  to  the 
full  range  of  enforcement  activities  and 
penalties  available  under  the  Act.  The 
risk  of  violating  the  MACT  requirement 
would  fall  entirely  on  the  source  making 
the  election  to  bypass  the  pre-approval 
process. 

The  EPA  is  mindful  that  this 
approach  puts  not  only  the  source  at 
risk,  but  potentially  could  result  in 
greater  (or  more  hazardous)  emissions 


for  the  period  during  which  the  source 
operated  without  an  appropriate  offset. 
The  EPA  believes  that  the  penalties 
faced  by  sources  under  the  Act  could 
create  an  incentive  for  the  source  to 
ensure  that  the  offset  in  fact  complies 
with  the  requirements  of  this  rule. 
Moreover,  the  severity  of  the  penalties 
under  the  Act  are  such  that  sources  may 
adopt  an  even  greater  margin  of  safety 
under  this  approach  in  order  to  ensure 
that  its  offset  demonstration  complies 
with  the  requirements  of  this  rule. 
Under  this  circumstance,  it  is  possible 
that  there  could  be  greater  emission 
reductions  than  would  be  legally 
required,  as  well  as  the  economic 
benefits  of  providing  a  process  that 
allows  source  to  avoid  the  delays 
associated  with  a  pre-operation 
approval  process. 

Consequently,  the  EPA  believes  that 
this  approach  deserves  consideration 
and  seeks  comment  on  whether  such  an 
approach  would  provide  a  significant 
benefit  to  industry  by  reducing  delays 
and  whether  it  would  be  likely  to  create 
a  risk  to  human  health  or  would  vield 
human  health  benefits.  In  addition,  the 
EP.\  is  interested  in  comments  on 
whether  this  approach  would  create 
obstacles  to  enforcement,  and  the  nature 
of  those  obstacles,  by  the  federal  or  State 
governments  or  citizens  should  it  be 
determined  that  the  source's  offset  was  . 
inadequate.  In  weighing  this  option,  the 
EPA  also  requests  that  commenters 
consider  other  provisions  of  the  nde. 
including  dp  minimis  levels  and 
applicable  State  and  local  review 
processes,  that  also  affect  the  speed  with 
which  a  source  can  proceed  with 
construction  when  it  intends  to  rely  on 
an  offset.  In  addition,  the  EPA  is  also 
interested  in  comments  with  specific 
examples  on  the  extent  to  which 
alternative  post-operation  offset 
provisions  might  be  appropriate  in  those 
cases  where  no  additional  new 
construction  would  be  involved. 

Sections  63.46  and  63.47  establish  an 
administrative  process  for  the  offset 
demonstration.  The  processes  are 
virtually  identical.  The  process  is  very 
similar  to  the  administrative  process 
described  above  for  MACT 
demonstrations  under  §  63.45.  An 
overview  of  the  process  is  displayed  in 
Figure  10. 
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The  process  begins  with  the  submittal 
of  an  application  containing  the 
documentation  of  the  emission 
increases  and  decreases.  The  contents  of 
the  application  are  described  in 
paragraphs  63.46(d)  and  63.47(c).  The 
application  must  summarize  and 
document  each  emission  increase  and 
decrease,  and  must  document  that  the 
emissions  meet  the  "more  hazardous" 
requirement  contained  in  §  63.48  of  the 
proposed  rule.  (For  more  information  on 
the  "more  hazardous  '  test,  there  is  an 
extensive  discussion  in  section  IV  of 
this  preamble). 

A  streamlined  administrative  proctjss 
for  review  of  the  application  is  provided 
in  paragraphs  63.46  (e)  and  (f)  and  in 
paragraphs  63.47  (d)  and  (e).  The 
permitting  authority  must  review  a 
"contemporaneous"  demonstration 
within  45  days  of  receipt  of  a  complete 
application,  and  must  review  a 
"simplified"  demonstration  with  30 
days  of  receipt  of  a  complete 
application.  If  approvable,  the 
permitting  authority  issues  a  "Notice  of 
Offset  Approval."  This  Notice 
establishes  emission  limitations  needed 
to  ensure  Federal  enforceability  of  the 
offsets.  The  Notice  is  required  to  contain 
sufficient  recordkeeping,  monitoring 
and  reporting  requirements  to 
demonstrate  continuing  compliance 
with  Federally  enforceable  emission 
limits.  Where  EPA  determines  that  the 
offset  determination  made  by  the 
permitting  authority  fails  to  meet  any  of 
the  requirements  of  §  63.46  or  §  63.47. 
EPA  may  take  one  of  two  actions  to 
address  the  deficient  offset 
determination:  (1)  Where  offset 
determination  is  made  as  part  of  a 
source's  part  70  permit,  EPA  may  veto 
the  issuance  of  the  permit  in  accordance 
with  the  provisions  of  40  CFR  70.8(c). 
The  EPA  may  also  use  the  veto  process 
outhned  in  40  CFR  70.8(c)  where  the 
State  has  "enhanced"  its  section  112(g) 
process  to  incorporate  the  part  70 
procedures.  (2)  Where  the  offset 
determination  is  made  through  a  Notice 
of  Offset  Approval  before  the  source 
obtains  or  revises  their  part  70  permit. 
EPA  may  exercise  the  authority 
authorized  under  section  113{a)('>)  of 
the  Act  to  prohibit  construction  or 
modification,  issue  an  administrative 
penalty  order  or  bring  a  civil  action 
against  the  source  upon  finding  that  the 
State  has  not  acted  in  compliance  with 
any  requirement  or  prohibition  relating 
to  the  construction  of  new  sources  or 
the  modification  of  existing  sources. 
The  EPA  j-equests  comment  on  whether 
the  offset  determinations  should  be 
required  to  adhere  to  the  compliance 
provisions  in  40  CFR  part  70.  or  any 
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enhanced  monitoring  provisions 
pursuant  to  section  114  of  the  Act. 

Unless  and  until  a  Notice  of  Offset 
Approval  is  issued,  the  physical  change 
or  change  in  the  method  of  operation 
increasing  emissions  is  considered  a 
"modification."  Operation  of  the  change 
without  a  MACT  demonstration  or  an 
offset  approval  would  constitute 
noncompliance  with  section  112(g)  of 
the  Act  Because  the  "modification" 
requirements  in  §  63.43  prohibit  the 
"fabrication  (on  site),  erection,  or 
installation"  of  the  physical  change  or 
change  in  the  method  of  operation 
unless  MACT  is  established,  the  owner 
or  operator  will  be  out  of  compliance 
with  §63.43  if  any  offset  demonstration 
is  disapproved  subsequent  to  such 
"construction"  date.  Accordingly, 
applicants  are  strongly  encouraged  to 
obtain  offset  approvals  before 
construction  of  the  physical  change. 

The  EPA  wishes  to  clarify  unth 
paragraphs  63.46(e)(8)  and  63.47(d)(8) 
that  the  administrative  process 
described  in  the  proposed  rule  is  not  the 
only  possible  review  process  a 
permitting  authority  could  use.  Other 
administrative  review  processes  would 
be  acceptable  if  they  ensure  that  the 
source  provides  federally  enforceable 
emission  reductions  before  operation  of 
the  increase  being  offset,  and  that  those 
reductions  have  been  approved  by  the 
permitting  authority  as  meeting  the 
emission  quantity  and  offsetting 
restrictions  outlined  elsewhere  in  the 
proposed  rule. 

The  EPA  believes  that  the  proposed 
procedures  provide  the  opportunity  for 
applicants  to  develop  and  document  a 
continuing  emission  reduction  program 
that  can  provide  offsets  for  future 
activities.  The  EPA  believes,  in 
particular,  that  the  proposed  rule 
provides  the  opportunity  for  applicants 
to  develop  Federally  enforceable  source 
reduction  programs  which  could  serve 
to  reduce  emissions  from  a  given 
production  area  while  avoiding 
additional  M\CT  requirements.  The 
EPA  requests  comment  on  additional 
language  that  would  ser\e  to  facilitate 
such  programs. 

H.  Requirements  for  Emission  Units 
Subject  to  a  Subsequently  Promulgated 
MACT  Standard  or  M.^CT  Requirement 

Emission  units  for  which  a  case-by- 
case  MACT  determination  is  obtained  in 
accordance  with  §  63.45  of  the  proposed 
rule  will  be  subject  to  future  MACT 
requirements.  For  some  emission  units, 
at  a  future  date,  the  emission  unit  may 
be  a  "source"  in  a  subsequently 
promulgated  MACT  standard  pursuant 
to  section  112(d)  of  the  Act.  Also,  some 
units  subject  to  case-by-case  MACT 


under  section  112(g)  may  be  in 
existence  upon  the  date  for  which  an 
"equivalent  emission  limitation  by 
permit"  is  required  pursuant  to  section 
112(j)oftheAct. 

Section  112(g)  of  the  Act  does  not 
explicitly  address  how  such  an  emission 
unit  complying  with  a  case-by-case 
MACT  emission  limit  pursuant  to 
section  112(g)  should  be  treated  under 
MACT  standards  or  section  1 12(j). 

The  EPA  believes  that  there  are  cases 
where  it  would  be  reasonable  to  give 
emission  units  additional  time  to 
comply  with  Federally  promulgated 
MACT  standards,  and  that  there  are 
additional  cases  where  compliance  with 
the  MACT  standard  should  not  be 
delayed.  For  example,  if  the  case-by- 
case  MACT  standard  required 
installation  of  a  costly  emission  control 
device  (for  example,  a  state-of-the-art 
electrostatic  precipitator),  and  if  the 
subsequently  promulgated  MACT 
standard  necessitated  use  of  a  similarly 
costly,  but  different  device  (for  example, 
a  dry  scrubber  followed  by  a  fabric 
filter),  then  additional  time  would 
appear  reasonable.  On  the  other  hand,  if 
the  only  difference  between  the  case-by- 
case  standard  and  the  promulgated 
standard  was  the  use  of  a  readily 
available  alternate  raw  material,  then 
little  or  no  relief  would  appear 
reasonable. 

The  EPA  believes  that  section  1 12(j) 
provides  a  reasonable  policy  precedent 
for  treatment  of  section  112(g) 
determinations  relative  to  subsequent 
MACT  standards.  Accordingly.  §63.49 
of  the  proposed  rule  requires  that 
emission  units  comply  with  subsequent 
MACT  standards  "as  expeditiously  as 
practicable"  but  afford  the  owner  or 
operator  the  opportunity  to  justify  a 
delay  of  up  to  8  years.  Such  an  approach 
is  consistent  with  the  statutory  scheme 
of  section  112(j).  which  is  analogous  to 
section  112(g)  in  this  area.  If  is  also  a 
reasonable  approach  developed  by  the 
EPA  to  Gil  gaps  left  by  Congress  in 
section  112(g). 

The  EPA  considered  expanding  to 
§  63.49  to  clarif>'  the  EPA's  proposed 
reading  of  section  1 1 2(j)  of  the  Act  for 
situations  where  a  r^sc-by-tase  MACT 
determination  is  already  in  existence 
under  section  U2[g).  The  EPA  believes 
that  if  "case-by-case  MACT"  has  been 
established  under  section  112(g),  then  it 
is  not  necessary  to  revisit  this 
determination  under  section  112(j)  for 
the  portion  of  the  major  source  subject 
to  section  112(g).  The  EPA  believes  that 
this  position  is  already  taken  in  the 
proposed  rule  implementing  section 
112(j)  of  the  Act.  in  propos(?d  §63.52 
and  proposed  §63.54.  In  §§63.52  and 
63.54,  if  an  owner  or  operator  already 
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has  a  permit  requiring  "compliance 
with  a  limit  that  would  meet  the 
requirements  of  section  112(j)  of  the 
Act."  then  the  owner  or  operator  is  not 
subject  to  any  substantive  review 
process.  The  EPA  beheves  that  a  permit 
requiring  a  MACT  emission  limitation 
pursuant  to  a  section  112(g)  requirement 
would  be  one  that  "meets  the 
requirements  of  section  112(j)  of  the 
Act."  Of  course,  where  section  112(g) 
has  required  MACT  to  be  apphed  to  part 
of  a  major  source,  section  112(j)  may 
require  more  extensive  coverage.  The 
EPA  requests  comment  on  this  reading, 
and  on  whether  expbcit  mention  should 
be  made  of  this  reading  in  the  section 
112(g)  regulation.  In  addition,  comment 
is  requested  concerning  whether  a  time 
limit  should  apply  regarding  whether 
compliance  with  a  section  112(g)  case- 
by-case  MACT  limit  is  sufficient  to  meet 
the  requirements  of  section  112{j).  For 
example,  if  an  emission  unit  receives  a 
permit  containing  a  case-by-case  limit 
under  section  112(g)  in  1994,  but  the 
section  112(j)  hammer  does  not  fall  until 
1999,  should  the  unit  retciin  its  1994 
limit,  or  be  required  to  update  it? 

Paragraph  63.49(c)  addresses 
situations  where  a  case-by-case  MACT 
determination  pursuant  to  section 
112(g)  is  more  stringent  than  a 
subsequently  promulgated  standard 
pursuant  to  section  112(d)  of  the  Act. 
This  paragraph  clarifies  that  the 
permitting  authority  is  not  required  to 
relax  the  emission  limitation  for  such 
situations.  However,  the  EPA  also 
wishes  to  clarify  that  the  permitting 
authority  is  not  required  by  the 
proposed  rule  to  maintain  the  more 
stringent  case-by-case  emission 
limitation,  and  that  it  has  the  option  to 
relax  the  emission  limit  to  the  112(d) 
standard.  The  EPA  requests  comment  on 
whether,  if  the  emission  limitation  is 
not  relaxed  to  the  level  of  the  112(d) 
standard,  the  facility  should  be  allowed 
to  use  the  additional  reduction  as  a 
credit  for  offset  or  trading  purposes. 

IV.  Proposed  Approach  for 
Demonstrating  That  Offsets  Are  "More 
Hazardous"  (§  63.48).  Summary  and 
Rationale 

The  previous  section  of  the  preamble 
describes  the  overall  requirements  for 
the  offset  demonstrations  pursuant  to 
section  112(g)(1)(A)  of  the  Act.  One 
important  aspect  of  these  requirements 
is  that  the  offsetting  emission  decreases 
must  be  deemed  "more  hazardous"  than 
the  emission  increases.  This  section  of 
the  preamble  describes  the  rationale  for 
EPA's  proposed  approach  for  making 
such  a  "more  hazardous"  finding.  The 
EPA  requests  comment  on  this 
approach.  This  discussion  is  supported 


by  a  technical  background  document 
which  describes  the  rationale  for  the 
procedures  in  greater  detail,  and  which 
provides  documentation  of  the  data 
used  to  evaluate  the  hazard  of  each 
listed  HAP.  (Draft  Technical 
Backgroimd  Dociunent  to  Support 
Rulemaking  Pvirsuant  to  the  Clean  Air 
Act  section  112(g).  Ranking  of 
Pollutants  with  Respect  to  Hazard  to 
Human  Health,  EPA  450/3-92-010). 


A.  Statutory  Requirements  for  a  "More 
Hazardous"  Finding 

As  discussed  in  previous  sections  of 
this  preamble,  section  112(g)  provides 
the  owner  £md  operator  the  option  of 
providing  emission  "offsets."  If  the 
owner  or  operator  proposes  to  make  a 
physical  change  or  change  in  the 
method  of  operation  of  a  major  source 
that  would  constitute  a  "modification," 
the  control  technology  requirements  for 
modifications  can  be  avoided  if 
emission  offsets  are  provided. 

1.  Offset  Provision.  Alternative 
Readings  of  "More  Hazardous."  The 
offset  provision  in  section  112(g)(1)(A) 
of  the  Act  reads  as  follows: 

A  physical  change  in,  or  change  in  the 
method  of  operation  of,  a  major  source  which 
results  in  a  greater  than  de  minimis  increase 
in  actual  emissions  of  a  hazardous  air 
pollutant  shall  not  be  considered  a 
modification,  if  such  increase  in  the  quantify 
of  actual  emissions  of  any  hazardous  air 
pollutant  from  such  source  will  be  offset  by 
an  equal  or  greater  decrease  in  the  quantity 
of  emissions  of  another  hazardous  air 
pollutant  (or  pollutants)  from  such  source 
which  is  deemed  more  hazardous,  pursuant 

to  guidance  issued  by  the  Administrator 

•   *   * 

The  EPA  believes  that  this  language  is 
ambiguous,  because  it  is  not  entirely 
clear  whether  "pollutant"  or  "quantity" 
is  being  modified  by  the  phrase  "which 
is  deemed  more  hazardous."  The  EPA 
believes  this  language  would  support 
multiple  interpretations. 

Under  one  interpretation,  each  HAP 
increasing  emissions  above  a  de 
minimis  level  would  require  an 
offsetting  decrease  by  another  HAP 
which  must  be  deemed  "more 
hazardous."  For  example,  if  emissions 
of  pollutant  A  increased  by  10  tons  per 
year,  a  reduction  of  10  or  more  tons  per 
year  of  pollutarit  B  could  be  allowed  as 
an  offset  if  pollutant  B  is  considered  to 
be  more  hazardous  than  pollutant  A. 

Under  an  alternative  interpretation, 
the  increased  emissions  of  each  HAP 
would  be  required  to  be  offset  by  a 
"quantity  of  emissions  of  another  HAP" 
which  is  deemed  more  hazardous. 
Under  this  approach,  if  emissions  of 
pollutant  A  were  increased  by  10  tons, 
pollutant  B  would  not  necessarily  have 


to  be  a  "more  hazardous  pollutant"  so 
long  as  the  decreased  emissions  £ram 
pollutant  B  represented  a  "more 
hazardous  quantity."  Consequently, 
under  this  interpretation,  the 
requirement  that  offsets  must  decrease 
"hazard"  may  be  satisfied  either  by 
decreasing  an  equal  or  greater  quantity 
of  a  "more  hazardous  pollutant,"  or  by 
decreasing  a  "more  hazardous  quantity" 
of  another  pollutant. 

2.  Requirement  for  Guidance.  Section 
63.48  of  the  proposed  rule  is  intended 
to  satisfy  the  requirement  in  section 
112(g)(1)(B)  of  the  Act  that  EPA  publish 
guidance  that  includes  a  relative 
ranking  of  the  pollutants  according  to 
their  "hazard  to  human  health."  The 
statute  reads  as  follows: 

The  Administrator  shall,  after  notice  and 
opjKsrtunity  for  comment  and  not  later  than 
*   •   *  [May  15.  1992]  *   *   *  publish 
guidance  with  respect  to  *   *   *  [section 
112(g)  of  the  Act!  •  *  •  Such  guidance  shall 
include  an  identification,  to  the  extent 
practicable,  of  the  relative  hazard  to  human 
health  resulting  from  emissions  to  the 
ambient  air  of  each  of  the  pollutants  •  •  • 
[listed  as  HAP  under  section  112(b)  of  the 
Act)  •  •  •  sufficient  to  facilitate  the  offset 
showing  •  *  *  Such  guidance  shall  not 
authorize  offsets  between  pollutants  where 
the  increased  pollutant  (or  more  than  one 
pollutant  in  a  stream  of  pollutants)  causes 
adverse  effects  to  human  health  for  which  no 
safety  threshold  for  exposure  can  be 
determined  unless  there  are  corresponding 
decreases  in  such  types  of  pollutant(s). 

The  EPA  believes  the  phrase  "to  the 
extent  practicable"  indicates  that 
Congress  recognized  the  limitations  and 
uncertainties  in  data  and  methodologies 
for  evaluating  relative  hazard  of  the  189 
listed  HAP.  This  phrase  gives  the  EPA 
discretion  to  identify  pollutants  or 
health  effects  for  which  a  relative 
hazard  ranking  is  "not  practicable." 

The  EPA  consulted  an  independent 
panel  of  scientific  experts  for  input  into 
the  considerations  that  should  be  made 
in  identifying  the  "practicable" 
limitations  in  methodologies  and  data^ 
for  the  relative  hazard  ranking.  This 
panel  of  the  EPA's  SAB  was  apprised  of 
the  EPA's  draft  outline  for  hazard 
ranking  i^  a  public  meeting  held  on 
October  28  and  29, 1991.  The 
consultation  meeting  provided  members 
of  the  SAB  an  opportunity  to  provide 
verbal  feedback  on  several  approaches. 
Summaries  of  a  few  of  the  comments  by 
SAB  panel  members  are  included  in  this 
pollutant  ranking  discussion. 

The  EPA  interprets  the  phrase 
"relative  hazard  to  human  health"  to 
mean  that  only  health  effects  relevant  to 
humans  should  be  considered  in  the 
ranking,  and  not  other  adverse  effects  to 
the  envirorunent  such  as  to  wildlife, 
aquatic  life  and  othrr  natural  resources. 
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These  latter  effiects  are,  however, 
addressed  elsewhere  in  section  112  of 
the  Act. 

B.  Overview  of  the  Issues  Involved  in 
Establishing  Procedures  for  a  "More 
Hazardous"  Finding 

The  requirement  to  identify  the 
relative  hazard  of  the  189  pollutants, 
and  the  requirement  to  provide 
guidance  for  determining  whether  any 
decrease  in  one  of  the  pollutants  is 
"more  hazardous,"  both  present  a 
formidable  challenge.  Although  air 
quality  permit  programs  have,  for  years, 
allowed  for  emission  offsets  and 
"netting  credits,"  none  of  these 
programs  have  ever  allowed  emission 
offsetting  between  different  hazardous 
air  pollutants.  The  task  is  made 
particularly  difficult  by  the  magnitude 
of  the  hst  (189  pollutants,  17  of  these 
representing  multi-pollutant  groupings), 
the  varying  degrees  of  knowledge  about 
the  health  effects  caused  by  these 
chemicals,  and  the  imcertainty  in 
comparing  the  hazard  potential  of 
different  health  effects. 

ill  developing  an  approach  to  the 
"more  hazardous"  finding,  legal,  policy, 
scientific,  and  practical  judgments  must 
be  made.  From  a  legal  standpoint,  the 
approach  must  be  consistent  with  the 
statutory  language.  As  discussed 
previously,  the  EPA  believes  that  the 
statute  would  support  alternative 
readings.  From  a  scientific  standpoint, 
the  approach  should  be  defensible  to  the 
scientific  community  and  should  be 
consistent  with  the  EPA's  overall  goal  of 
incorporating  the  best  scientific 
information  available  for  decision- 
making. (For  further  information  on  the 
role  of  science  in  EPA  decision-making, 
see  Safeguarding  the  Future:  Credible 
Science,  Credible  Decisions.  EPA/600- 
9-91-050.  March  1992.)  From  a  policy 
standpoint,  any  approach  must:  (1) 
Ensure  that  offsets  are  unlikely  to 
increase  the  overall  hazard  to  public 
health  and  (2)  ensure  consistency  with 
the  EPA's  overall  goal  of  providing 
regulated  facility  owners  v«th  the 
flexibility  and  incentives  to  seek 
emission  reduction  alternatives  that  are 
environmentally  beneficial  and  cost- 
effective.  From  a  practical  standpoint, 
the  approach  must  be  implementable  by 
applicants  and  by  State  and  local 
permitting  authorities  and  therefore 
must  not  be  overly  complex.  In 
evaluating  whether  an  emissions 
decrease  is  "more  hazardous",  the  EPA 
believes  that  there  is  a  tension  between 
these  overall  objectives.  The  EPA 
requests  public  input  as  to  whether  the 
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approach  presented  in  the  proposed  rule 
strikes  an  appropriate  balance. 

Commentors  on  this  proposed  rule 
should  note  that  in  developing  a 
pollutant  ranking  "to  the  extent 
practicable."  that  it  was  necessary  to 
rely  on  current  EPA  methodologies  and 
approaches.  The  EPA  continues  active 
efforts  to  review  its  approaches  to 
assessing  pollutant  hazard.  For  example, 
the  EPA  is  ciirrently  reviewing  the 
implications  of  the  recent  NAS  report 
entitled  Science  and  Judgement  in  Risk 
Assessment,  pending  a  detailed  review, 
EPA  may  determine  that  changes  to  the 
section  112(g)  hazard  ranking  are 
appropriate.  In  addition,  section 
112(0(1)  requires  that  the  EPA  issue  a 
report,  by  November  5, 1996,  on 
methods  to  calculate  risk  and  section 
112(o)(7)  requires  that  EPA  publish 
revised  Cancer  Risk  Assessment  that 
incorporates  resuUs  of  the  NAS  study, 
or  explains  why  the  EPA  elected  not  to 
make  changes.  Finally,  section  303(f) 
requires  that  the  Risk  Assessment  and 
Management  Commission  issue  a  report 
by  May  15, 1994,  on  risk  assessment 
methods  and  risk  management 
practices.  All  three  of  these  allow 
opportunity  for  public  comment.  The 
EPA  encourages  the  public  to  take 
advantage  of  opportunities,  such  as 
those  described  above,  to  provide  input 
into  its  decision  making  process.  For  the 
proposed  rule,  the  EPA  encourages 
commentors  to  address  the  application 
of  its  current  methodologies  (e.g. 
Reportable  Quantities  Composite  Score 
system  for  determinations  of  relative 
chronic  toxicity)  to  the  hazard  ranking 
for  section  112(g),  rather  than  on 
fundamental  issues  with  the  approaches 
themselves. 

The  EPA  realizes  that  no  system  of 
hazard  ranking  is  going  to  be  error  free. 
Consequently,  policy-based  restrictions 
in  this  offset  proposal  that  because  of 
data  limitation,  etc.,  are  intended  to 
prohibit  offsets  that  may  increase 
hazard,  may  also  restrict  offsets  which 
reduce  hazard.  The  current  proposal 
attempts  to  balance  the  concern  with  a 
potential  increase  in  health  hazards 
from  offsets  with  the  need  for  flexibility. 
That  is,  the  proposal  seeks  to  provide  as 
wide  a  choice  of  offsetting  possibilities 
bom  affected  sources  as  is  consistent 
with  the  need  for  a  system  which 
assures  that  the  public  health  is 
protected,  given  the  currently  existing 
methodologies  and  data  available  fit>m 
which  to  construct  a  hazard  ranking 
system.  The  EPA  requests  comment  on 
this  approach  and  on  specific  changes 


that  would  increase  the  flexibility 
afforded  by  the  offset  program  while 
assuring  the  protection  of  public  health. 
The  EPA  also  asks  for  comment  on 
specific  changes  that  would  increase 
protection  of  public  health  while 
assuring  that  the  program  retains  the 
flexibility  necessary  to  an  offset 
program.  In  either  instance,  changes 
suggested  to  the  current  approach 
should  not  increase  the  complexity  of 
the  system  so  as  to  render  it  too  difficult 
to  use  or  implement. 

C.  The  Establishment  of  Relative  Hazard 
Between  Categories  of  Pollutants 

Section  112(g)  requires  that  the  EPA 
distinguish  pollutants  for  which  "no 
safety  threshold  for  exposure  can  be 
determined"  bom  the  listed  pollutants 
for  the  purposes  of  offsetting. 
Consequently  the  pollutants  must  be,  at 
a  mitiimum,  categorized  as  either 
"nonthreshold"  or  "threshold."  The 
EPA  proposes  that  a  third  category  also 
be  established  for  pollutants  whidi  may 
be  of  "high-concern"  from  either  short 
term  exposure  (acute)  or  highly  ranked 
for  extremely  severe  chronic  toxicity. 
Furthermore,  the  language  in  section 
112(g)  directs  the  EPA  to  relatively  rank 
the  hazardous  air  pollutants  "to  the 
extent  practicable."  Such  language 
recognizes  that  it  may  not  be  possible  to 
relatively  rank  some  of  the  listed 
pollutants  and  thus  a  fourth  category  of 
pollutants  is  created  in  which 
"unrankable"  pollutants  are  placed. 

The  first  step  in  the  relative  ranking 
of  the  pollutants  is  to  assign  the 
pollutants  to  the  four  categories  and  to 
establish  the  relative  hazard  between 
these  categories.  The  EPA's  proposed 
approach  to  assign  the  pollutants  to 
these  categories  and  to  relatively  rank 
them  is  given  below. 

1 .  Criteria  for  Assignment  of  Each 
Pollutant  to  One  of  The  Four  Categories. 
Figure  1 1  illustrates  the  four  categories 
of  pollutants  used  in  the  hazard  ranking. 
As  a  first  step,  pollutants  were 
categorized  as  either  "threshold"  or 
"nonthreshold."  As  noted  previously, 
the  Act  requires  special  consideration  of 
"nonthreshold"  pollutants. 

The  types  of  health  effet  ts  considered 
to  be  "nonthreshold"  and  the  sources  of 
information  for  identifying  pollutants 
causing  such  "nonthreshold"  effects  are 
discussed  below.  Pollutants  which  were 
not  identified  specifically  as 
"nonthreshold"  pollutants  are 
categorized  as  "threshold"  pollutants. 

BILUNO  CODE  U«»<60-P 
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Figure  1 1 .  Four  Categories  of  HAPs. 
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As  a  second  step,  the  EPA  created  a 
list  of  pollutants  called  "high-concern" 
pollutants  to  be  separated  from  the  rest 
of  the  "threshold"  and  "nonthreshold" 
pollutants.  This  hst  is  not  explicitly 
required  by  the  Act.  The  EPA  believes, 
however,  that  pollutants  whose  primary 
concern  is  the  potential  for  causing 
health  effects  from  short-term 
exposures,  and  pollutants  with  very 
high  toxicity  from  chronic  exposures, 
require  special  consideration.  The  EPA 
requests  comment  on  the  creation  of  the 
"high-concern"  category  of  pollutants. 
The  data  used  for  identifying  these 


"high-concern"  pollutants  is  discussed 
further  below.  "Nonthreshold"  and 
"threshold"  pollutants  which  meet  the 
criteria  as  a  "high-concern"  pollutant 
are  listed  in  Table  III.  Pollutants  which 
do  not  meet  such  criteria  remain  in  the 
original  two  categories.  Pollutants 
which  do  not  have  "sufficient  data"  to 
be  placed  in  either  "nonthreshold," 
(Table  I),  "threshold,"  (Table  II),  or 
"high-concern"  (Table  III)  categories  are 
considered  to  be  "unrankable"  and  are 
placed  in  Table  IV.  The  criteria  for 
"sufficient  data"  are  discussed  below. 


2.  Relative  Hazard  Between 
Categories.  The  determination  of 
relative  hazard  between  categories  is 
described  in  Figure  12.  Pollutants  in  the 
"nonthreshold"  table  (Table  I)  and  the 
"high-concern"  table  (Table  III)  are 
considered  to  be  "more  hazardous"  than 
pollutants  in  the  "threshold"  table 
(Table  II)  and  decreases  in  these 
pollutants  are  available  as  offsets  for 
increases  in  emissions  of  "threshold" 
pollutants.  The  EPA  requests  comment 
on  these  criteria. 

BILUNG  CODE  6560-60-P 


15552 


Federal  Register  /  Voi.  b9.  No.  63  /  Friday,  April  1,  1994  /  Proposed  Rules 


Rgure  12.  Comparison  of  the  Four  Categories 
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The  EPA  considers  it  "not 
practicable"  In  establish  the  relative 
hazard  between  the  "high-concern"  and 
"nonthreshold"  categories  of  pollutants. 
Emissions  of  a  pollutant  in  Table  I 
cannot,  ihorrfore,  be  used  to  offset 
emission  increases  of  a  pollutant  listed 
in  Tabls  III.  Similarly,  emission 
reductions  of  a  pollutant  in  Tab!-^  lii 
Ccanot  be  used  to  offset  increase.s  in  the 
emissions  of  a  pollutant  listed  in  Table 
I. 

The  EPA  also  believes  it  is  "not 
practicable"  to  establish  the  rolati\  v. 
hazard  bntween  those  "unrankablr;" 
pollutants  listpd  in  Table  IV  and  those 
pollutants  belonging  to  the  other  'hn?o 
categories.  .'\s  a  result,  emission 
reductions  of  peiJut.-ints  in  Table  IV  .:ro 
not  available  as  offsets  fur  emission 
int  reases  of  any  HAF.  In  additior., 
TTussion  incn^asij  of  p-^lLifants  in 
Table  IV'  cannot  bo  offset  bv  d"croases 
in  emissions  of  any  f;ther  !IAP. 

3.  Tynn^s  of  Toxicity  Da»a  Used  To 
.A.'v-'gn  Hazard  To  Pulluttints  in  Each 
(^Hti'c-'ry.  Basis  For  Ha.^ard  Raiikin^;. 

a.  I'lonti.acati'.n  of  "^sonthresliol(i  ' 
Pfsllutants.  Although  the  Act  dees  not 
proviile  specific  directicu  for 
iilentifying  f>ollutants  that  have  "no 
safety  threshold  of  t:\posjre,  '  Se'iotor 
l-<'utenben.''s  i-^stimony  (13(}  Cong  R(v; 
S  17124)  supg'js's  that  Con(:ress 
intended  for  the  EPA.  at  a  minimum,  to 
include  pollutants  with  evidence  of 
carcinogenicity  in  this  categoi"v.  The 
EPA  presumes  for  cancer  that  any 
exposure  is  associated  with  some  risk. 
Tl'errfore,  the  consideration  of 
carcinogens  as  having,  in  the  absence  of 
adequate  evidence  to  the  contrary,  "no 
safety  threshold  '  for  exposure  is 
consistent  with  the  EPA's  "GuideliiK-s 
for  Carcmogcn  Risk  Assessment"  i'n 
The  Ri^k  Assessment  Guidelines  of 
1986.  V.S.  EPA/ORD/OHEA.  EPA  bOO/ 
8-a7-045).  the  Oifice  of  Science  and 
Technohrgy  Policy  (50  FR  10372-10442. 
Maich  14.  1985).  and  the  National 
Research  Council  (Risk  Assessment  in 
the  Federal  Government:  Managing  the 
Process.  National  Research  Council. 
National  Academv  Press.  Washington, 
DC,  1983). 

For  the  proposed  rule  for  section 
112(g),  the  EPA  identified  carcinogens 
based  upon  weight  of  evidence 
classifications  described  in  the  ETA  s 
"Guidelines  for  Carcinogen  Risk 
Assessment."  The  proposed  rule  treats 
as  "nonthreshold"  pollutants,  tliose 
pollutants  with  a  weight  of  evidence 
classification  under  the  guidelines  of 
either  A  (Human  Carcinogen).  B 
(Probable  Human  Carcinogen),  or  C 
(Possible  Human  Carcinogen),  or  the 


equivalent  thereof.^  The  EPA  believes 
that  inclusion  of  all  three  categories  for 
the  proposed  rule  is  consistent  with 
s"(  tion  112(i')  of  the  Act  which  requires 
the  EPA  to  promult.'ate  emission 
standards  to  piotect  health  and 
environment  i^rom  "known.  proKible, 
and  possible"  human  carcinogens.  In 
addition,  the  L?A  identified  several 
poI!;.tants  which  have  It  in  classiHcd 
by  tJie  International  Ao.rnry  for 
Rrscarch  on  Cancer  (I.^RC),  but  which 
have. not  been  formally  reviewed  by  the 
EP.-\.  Th.^se  pollutrmls  nre  categorized 
by  L\RC  as  Group  1  (a;  -nt  carcinogenic 
to  liumans).  Group  2.^  (p:  /ociblc  huinnn 
carcinogen),  and  Group  23  (possible 
human  carcinogen).  Thes.'  7)nni'tants 
are  albO  treated  as  "nontl.ri'shcjld" 
}  c'ilctants  under  the  proposed  rule. 

The  Er.\  will  consider  as 
"riO:ithr»'>shold"  poil-.'.lants,  HAP  with  a 
weight  of  evidence  of  "known,  probable, 
and  possible"  human  cart  i,noj;ens  since 
in  the  absence  of  evidence  to  the 
cyntra.-y,  h.izard  may  be  associjtcd  with 
any  expi^sure  lev"l.  Kjv '.vledge  of  the 
nierhnnism  of  action  can  raise  questions 
regarding  threshold  assumptions 
(Thyroid  Follicular  Ceil  f  .ircinoginesis; 
Mec!irin;:;tics  and  Scienf  •■  Policy 
Ci.nr-iderations,  U.  S.  EP.V.  Oifice  of 
RL'scaix.h  and  Developm    .t.  Draft 
document  Drceaiber  19f!7  (edited  1988), 
EPA  25.=i  'S-ae-OUA).  Curn'ntly  there  is 
no  tiAF  for  which  the  EFA  has  found 
such  crmsid.erations  to  indicate 
convincingly  for  the  entire  weight  of 
eviden-.R  so  that  the  default 
assumptions  are  not  applicable. 

The  EP,\'s  cancer  guiiii-lines  include 
two  additional  weight  of  evidence 
c  .itegories:  D  (Not  Classifiable,  because 
there  is  insufficient  data)  and  E 
lEvidf^nce  of  Non-Curcinogonicitv).  Tlie 
proposf'd  rule  considers  pollutants  in 
either  of  these  categories  to  be 
"threshold"  pollutants  peniling  farther 
information. 

The  EPA  recognizes  that  there  may  be 
additional  health  endpoints  besides 
cancer  for  which  a  "nonthreshold" 
assumption  would  be  reasonable.  At 
this  time,  the  EPA  has  not  identified  any 
pollutants  that  would  be  added  to  the 
"no  safety  threshold"  list  based  upon 
such  nonthreshold  noncancer  efft^cts. 
One  class  of  pollutants,  lead 
compounds,  which  has  been  suggested 
as  having  an  increasing  dose-response 
relationship  at  current  exposure  levels 
for  neurobehavioral  effects,  (Letter  from 


-The  EP.A  is  in  the  process  of  rHvir.ing  its  cancer 
Ruidelines  Thesp  clssiificalions  may  chanp?  in  any 
future  rpvision.^  of  the  guidelines,  and  hence  may 
impact  the  hazard  ranking  as  oolUned  in  this 
proposal.  The  current  guidelmes  are  containod  in 
51  FR  3M2;  Sfplember  24.  1986  and  the  EPA 
puhlii.ation  number  is  KPA.'6O0.'»-87/O45. 


R.C.  Loehr  and  A.  Upton  to  William  K. 
ReiUy.  Subject:  Science  .advisory 
Board's  Re\  iew  of  the  Draft  Assessment 
I5ocument  "Review  of  the  Carcinogenic 
Pot(  nlial  of  I>>ad  Assot:iated  with  Oral 
Exposure."  November  21,  1989)  is  also 
identifieif  as  a  "nonthreshold"  pollutant 
based  on  it  being  considered  probcbly 
carcinogenic  to  humans  (32).  Based  en 
these  noncancer  concerns,  lead 
compounds  are  treated  as  "high- 
concern"  hazardous  air  pollutants.  The 
EPA  requests  comment  on  this  approach 
and  on  other  chemicals  and  health 
endpoints  which  should  be  considen-d 
as  "nonthreshold." 

4.  Data  Base  for  Ranking  Pollutants  in 
T,ible  I  ("Nonthreshold"  Pollutants). 
BfcniL-e  all  of  the  "  nonthrfshoUl  ' 
pollutants  in  the  pfopo.sed  rule  have 
associated  carcinogenic  effects,  the 
assignment  of  relalive  hazard  of  "-ui  h 
pollutants  w.is  based  un  current  EI-,\ 
})rocedures  fur  describing  the  hazard  of 
cart  inogens. 

Consistent  with  the  EP.V's  cuir*  nt 
t;ancer  guidelines,  a  de.'-cription  of 
carcinogenic  hazard  has  two  pals,  .? 
quahtatue  ciiaractrriz;ition  (the  weight 
of  evidence  that  a  subst.ince  causes 
f  ancer  in  humans)  and  a  quantitative 
characterization  (the  .isscssment  of  the 
dr^se  r'";po:..se  relationship).  The  EPA 
believes  th.it  t)nih  of  thr'^M:  parts  are 
important  in  the  ranking  otcarcinttgi'ns 
f(^i  section  112(g). 

a.  Wri\:tt  cf  rvidi'tu:-".  For  tlie 
fjUahtativo  characterization,  the  Li'.A 
uses  the  pre\iously  identified  weicht  ttf 
evidence  clas'^ificati'jns.  Group  A 
chemicals,  ndatively  few  i;i  number,  are 
those  for  whit  h  there  is  suiTiciimt 
h:.-nan  evidence  of  carcinogenicit-,- 
often  from  epidemiologic  studies  of 
occupational  exposiin.'.  (.roup  B 
chemu-als,  which  are  more  numerous, 
include  chemicals  for  which  there  is 
"suffictCTit"  animal  evidence,  but  for 
which  there  is  limited  (Group  Bl)  or 
"inadequate"  (Group  B2)  evidtiu  e  in 
huma.n  studies.  Group  C  chemi,;als  are 
those  "with  "limited  '  evidence  in  ani.nal 
studies  (which  includes  data  frf)ni  a 
single  species,  strain,  or  from  an 
exposure  route  not  directly  nMevant  to 
humans),  and  "inadequate"  evidence  in 
human  studies. 

The  EPA  used  the  following  hierarchy 
of  data  sources  in  characterizing  the 
weight  of  evidence  of  chemicals  in  the 
proposed  cancer  ranking:  (The 
references  are  listed  in  order  of 
preference,  and  are  discussed  in  further 
detail  in  the  Technical  Background 
Document) 

i.  Weight  of  evidence 
characterizations  in  the  EPA's  Integrated 
Risk  Information  System  (IRIS). 
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ii.  For  pollutants  not  yet  reviewed  by 
the  EPA's  carcinogen  risk  assessment 
verification  endeavor  (CRAVE)  work 
group,  weight  of  evidence 
characterizations  in  documents 
prepared  by  the  EPA's  Office  of 
Research  and  Development  (ORD), 
including  various  health  assessment 
documents  and  profiles,  and  including 
documents  prepared  for  Evaluating 
Potential  Carcinogens  in  Support  of 
Reportable  Quantities  of  pursuant  to 
CERCLA  section  102.  In  addition, 
sources  other  than  ORD  documents 
were  used  (for  example,  SAB  comments 
for  perchloroethylene  and 
trichloroethylene). 

iii.  For  pollutants  which  have  not 
been  reviewed  by  the  EPA, 
characterizations  by  lARC  were  used. 

b.  Dose-response.  The 
characterization  of  the  dose-response 
relationship  is  useful  for  making 
inferences  about  response  associated 
with  a  particular  level  of  exposure  and 
for  making  relative  comparisons 
between  chemicals  based  on  potency. 
The  dose  associated  with  a  10  percent 
increase  over  background  in  cancer 
incidence  (EDlO)  is  chosen  as  the 
parameter  for  which  to  compare  relative 
potencies  across  "nonthreshold"  HAP 
for  several  reasons.  First,  the  EDlO  is 
considered  to  be  within  the 
experimental  data;  issues  related  to  the 
shape  of  the  dose-response  curve 
beyond  the  observable  range  are  not 
relevant.  Second,  the  EDlO  is  a 
statistically  stable  estimate  and  is 
relatively  insensitive  to  the  choice  of  the 
dose-response  model. 

The  EPA  has  used  the  EDlO  as  a 
hazard  rarvking  tool  for  adjusting 
statutory  Reportable  Quantities  under 
section  102  of  CERCLA  (Methodology 
for  Evaluating  Potential  Carcinogenicity 
in  Support  of  Reportable  Quantity 
Adjustment  Pursuant  to  CERCLA 
section  102.  EPA/600/8-89/053,  June 
1988).  In  addition,  the  same  data  which 
supports  an  estimate  of  the  unit  risk  (as 
identified  in  IRIS  or  another  EPA 
document)  support  the  estimate  of  the 
EDlO.  The  EPA  requests  comments  on 
the  use  of  the  EDlO  for  ranking  hazard. 

There  are  a  number  of  chemicals 
identified  as  "nonthreshold"  in  Table  I, 
that  are  not  supported  by  data  sufficient 
to  develop  a  potency  estimate.  There  are 
others  for  which  the  potency  has  not  yet 
been  evaluated  by  the  EPA.  Such 
pollutants  are  included  in  Table  I  but 
cannot  be  relatively  ranked  within  the 
category.  (A  similar  problem  would 
exist  if  any  "nonthreshold"  pollutants 
were  identified  for  effects  other  than 
cancer.)  For  EPA's  proposed  approach, 
this  type  of  pollutant  is  generally 
considered  to  be  more  hazardous  than 


the  "threshold"  pollutants  listed  in 
Table  II.  However,  because  no  potency 
value  (1/EDlO)  is  available,  such 
"nonthreshold"  pollutants  cannot  be 
ranked  among  the  other  "nonthreshold" 
pollutants.  Consequently,  EPA's 
proposed  approach  for  identifying  a 
"more  hazardous"  decrease  in 
emissions  in  the  proposed  rule  does  not 
allow  them  as  offsets  for  or  to  be  offset 
by  "nonthreshold"  pollutants  having 
pot€!ncy  estimates.  Similarly,  pollutants 
without  potency  estimates  are  not 
allowed  as  offsets  for  each  other. 
The  EPA  requests  comment  on 
another  option  which  is  to  assign 
default  values  to  "nonthj-eshold" 
pollutants  with  no  potency 
determination.  Although  such  an  option 
would  provide  a  greater  pool  of 
pollutants  available  for  offsets,  the 
number  of  offsets  that  could  potentially 
increase  the  human  health  hazard 
would  also  increase.  Specifically,  the 
EPA  requests  input  on  the  default 
values  tliat  would  be  selected,  and  the 
data  or  policy  assumptions  that  would 
he  used  to  support  such  default  values. 
The  EPA  also  asks  for  comments  on  the 
use  of  structure-activity  relationship 
analysis  as  one  possible  method  for 
deriving  qu-'ntitative  potency  estimates. 

c.  Uncertainties.  Several  uncertainties 
arise  in  developing  a  relative  ranking  of 
hazard.  First,  in  the  absence  of  human 
data,  an  assumption  is  made  that  human 
sensitivity  may  be  as  great  as  the  most 
sensitive  responding  animal  species. 
Exceptions  to  the  assumption  of  human 
sensitivity  may  be  expected,  however. 
For  example,  recent  research  shows  that 
the  development  of  kidney  tumors 
through  proximal  tubule  damage, 
resulting  from  accumulation  of  alpha  2 
micro-globin  in  hyaline  droplets, 
apjjears  specific  for  the  male  rat  (U.  S. 
EFA,  1991  Alpha  2  mirro-Globin: 
Assfx:iat!c)n  with  Chemically  Induced 
Rsnal  Toxicity  and  Neoplasia  in  the 
Male  Rat,  EPA/625-3-91/019F).  For 
pollutants  for  which  the  primary- 
concern  is  kidney  tumors  in  the  male 
rat,  s'.ich  tumors  may  have  diminished 
relevance  in  evaluating  the  potential  for 
human  health  effects.  In  this  and  in 
similar  situations,  hum.ans  may  be 
quiilitatively  different  than  animals.  In 
addition,  it  is  assumed  that  the  human 
response  is  quantitatively  similar  to  the 
most  sensitive  animal  species.  That  is, 
humans  will  have  the  same  shape  of  the 
dose-response  curve  as  animals. 
Differences  in  pharmacokinetics, 
metabolic,  and  pharmacodynamic 
processes  that  influence  dose- response 
have  only  been  addressed  in  a  limited 
number  ''■f  rases. 

Third,  in  many  cases,  the  ranking  is 
based  on  data  from  the  oral  exposure 


route  since  inhalation  data  are  absent. 
Questions  exist  regarding  the 
applicability  of  these  data  to  identify  an 
inhalation  hazard  since  first-pass  and 
dose-rate  effects  may  be  important. 
When  route  extrapolations  have  been 
m.ade  (e.g.,  when  inhalation  risks  in  IRIS 
are  based  on  oral  data),  in  almost  all 
cases,  an  assumption  of  100  percent 
absorption  from  all  exposure  routes  was 
used.  Only  in  one  case  (bromoform)  was 
a  difference  (an  arbitrary  judgment)  in 
absorption  via  an  inhalation  exposure 
accounted  for  in  the  estimate  of  the 
EDlO.  Data  are  sparse  in  which  to  gauge 
the  magnitude  of  error  introduced  into 
the  ranking  from  the  use  of  oral  data. 
Pelpelko  (1991;  Effects  of  Exposure 
Route  on  Potency  of  Carcinogens. 
Regulatory  Toxicology  and 
Pharmacology  13:3-17),  in  a  limited 
comparison,  observed,  for  systemic 
tumors,  differences  less  than  an  order  of 
magnitude  between  oral  and  inhalation 
routes  for  doses  associated  with  either  a 
1  percent  or  25  percent  additional  risk 
of  cancer.  It  can  be  assorted  from  this 
comparison,  that  for  HAP's  which 
engender  systemic  carcinogenic  hazards 
with  both  oral  and  inhalation  exposures, 
the  absence  of  inhalation  data  most 
likely  does  not  lead  to  a  large 
misclassification  of  HAP's  in  a  relative 
ranking.  No  insight  may  be  gained  for 
HAP's  which  engender  an  oral  hazard, 
but  no  inhalation  hazard,  or  HAP's 
which  elicit  portal-of-entry  effects. 

5.  Types  of  Toxicity  Data  Used  for 
Relative  Ranking  of  "Threshold" 
Pollutants.  Under  the  proposed  rule, 
pollutants  which  are  not  listed  in  Tables 
I,  II,  or  IV  are  considered  to  have  "safety 
thresholds  of  exposure"  and  are 
subsequently  labeled  "threshold" 
pollutants. 

a.  Data  Base  Selected  for  Use — 
Reportable  Quantities  Data  Base.  Under 
section  104  of  CERCLA,  the  EPA 
developed  a  chronic  toxicity  scoring 
system  as  one  of  the  methods  used 
under  CERCLA  in  establishing 
reportable  quantities.  [Technical 
Background  Document  to  Support 
Rulemaking  Pursuant  to  CERCLA 
section  1 02.  Volume  2.  Report  to  EPA/ 
ORD  and  EPA/OSWER.  August  1986.) 
This  methodology  explicitly  takes  both 
the  dose  and  severity  of  effect  into 
account,  for  chronic  exposure,  to 
determine  the  relative  hazard  of  each 
pollutant.  The  hazard  potential  of  each 
pollutant  is  determined  by  calculating  a 
composite  score  (CS)  which  is  the 
product  of  a  dose  rating  (RVd)  and  a 
severity  of  effect  rating  (RVc).  The  RVj 
is  based  upon  the  human  minimum 
effective  dose  (MED)  for  a  given 
endpoint,  often  derived  from  animal 
data.  A  log-based  algorithm  in  the 
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s<''oring  system  is  used  to  translate  the 
MED  into  an  RVj  value  between  1  and 
10.  Effects  which  occur  at  a  low  N!ED 
are  assigned  a  relatively  high  RVq  value. 
The  severity  rating.  RV^.,  is  a  number 
between  1  and  10  which  assigns  a 
namericul  score  to  the  severity  of  a 
given  health  endpcint.  The  system  used 
to  assign  the  RVe  values  is  includt'd  in 
this  preamble  as  Table  1  as  it  appears  in 
the  technical  support  document  for 
CERCLA  section  102  volume  2.  The 
resulting  composite  score,  the  product 
of  the  dose  and  severity  ratings,  is 
therefore  a  number  between  1  -and  100. 
L'sing  this  melhod.  pollutants  which 
elicit  severe  effects  at  relatively  low 
doses  are  assigned  a  hi^h  composite 
score  and  those  which  produce 
relatively  minor  effects  at  high  do.ses  are 
given  a  low  conipc.ile  score. 


There  are  a  number  of  advantages  to 
using  the  RQ  approach  as  a  relative 
ranking  approach  for  "threshold" 
pollutants.  Because  the  approach  has 
been  used  by  the  EPA  for  a  number  of 
years  in  the  RQ  process,  data  are 
available  for  the  majority  of  "threshold" 
pollutants  on  the  HAP  list  (the  section 
n2(b)  list).  Additionally,  the  EPA 
believes  it  is  appropriate  for  the 
purposes  of  the  proposed  rule  to 
consider  severity  of  health  effects  in  the 
ranking.  The  El'.A  recognizes  in  this 
prtipo.-,al  that  the  severity  scores  are 
som'."vhat  subjective,  but  b«'lieves  that 
this  srnnng  sys'eni  nonetheless 
represents  the  best  available  tool  for 
rr'i;Uively  ranking  the  large  number  of 
H.A.l^  on  the  s'-cion  112(b)  list. 

The  EP.A  usud  a  number  of  data 
.v'.uic:rs  in  eviiiu.'itmg  the  hazard  of 


threshold  pollutants.  Thj-ee  types  of 
documents  were  available  from  EPAs 
Environmental  Criteria  and  Assessm»^nt 
Office  in  the  Office  of  Research  and 
Development,  including  Reportable 
Quantity  documents,  Health  and 
Environmental  Effects  Documents 
(ilEEDs)  and  Health  and  Environmcntol 
Effects  Profilts(HEEPs). 

In  addition  to  the  above  data  sources, 
for  \^hich  composite  scores  could  be 
obtained  directly,  there  n-tre  a  numbi^T 
of  additioni^l  pollutant.s  for  which 
comjiosite  score's  could  !.>•>  calculated 
based  upon  information  used  to  develop 
RfCs  Documentation  of  each  composite 
sc.'.e  us»-d  in  the  "nonthr^^'.hold  ' 
pollutant  ranking  is  contrtined  in  the 
Technical  Support  Document  (EPA- 
4.=>U/3-02-0iai". 


Table  1.— Severity  cf  Effect  RATir,iG  Values  Used  for  Derivation  of  the  Composite  Score 


Ratino 
iPve) 


1 
2 
3 
•t 
5 
6 

7 

8 
9 
d 


Er<ecf 


Enzyroe  Induction  or  ott>er  biochcTilcjl  change  with  no  pai'-oloqic  ch-ariges  and  no  change  m  organ  A-^fqMs. 

Enzyme  i^'^duct  on  and  s.itxellular  prci'tera'on  or  of^^r  c^■anges  in  o'gane"es  tx;1  no  other  a;.parcnt  etf..^?t3. 

M>pe'pi3sia.  hypp<-trot>hy.  or  atrophy  but  no  cha'>ge  in  crcjoo  weigMs. 

HyDtiolasia,  hvpertrop'^y.  or  atrophy  win  changes  in  org-jn  weights. 

Bevers-ble  •"ei;ular  chaTge^.  cloudy  Svveliino.  nydrcpic  c'".<irtge  or  (atty  charvges, 

^ecrop-is,  or  rfetaplacia  v.i;h  no  apparent  ciecemen:  cf  c-gan  (uncticn.  Any  nei^rcpathy  wihcjt  appa-c-nt  behav.cral  sensory,  or  phys- 
iolog>c  change. 

Necrosis,  atrophy.  hyperrr;pt;y.  or  metaplasia  w^h  a  detectable  d»  :''-"ment  cl  orrjan  funcuons.  Any  neuropathy  Aith  a  mea:,ii'a:Me 
change  in  benav/ior,  sensory,  or  Dhy;>"3iog'C  act-vity. 

Necros.s.  atrophy,  hypertrophy,  or  rre'ap'3S:a  with  detir.ittve  O'-gan  ct/sfunction.  Any  neuropathy  wth  g^oss  changes  m  beha^'or.  sen- 
sory, or  motor  pertorn-iance  Ary  decrease  in  reprod j'.ti ve  capacrt-,'.  Any  e'."derce  of  tetotoxirity. 

Pronounced  rj-atnc  logic  changes  with  severe  O'gan  dysfunction.  Any  neuropathy  with  loss  of  behav>oral  or  mo'o<  control  or  lc?;s  of 
spnsoo'  abil:'y.  Reproductive  dysfunction.  Any  teratogenic'  effect  with  maternal  toxicity. 

Death  or  pronounced  'I'e  st>ortening  Any  rerstooenic  erlect  without  signs  of  maternal  toxicity 


"Because  this  fable  is  taken  direct^'  'rom  the  gjidar^ce  oocumpnt  for  t^o  development  cf  Composite  Scores,  the  term  ■'lP:aiogen:c"  appe:;-s 
:re.  The  EF'A  now  prefers  to  use  the  term  "develoom.,,r,tat"  to  refer  to  thece  et'ects. 


b.  Other  alternatives  considered  for 
"  hreshold "  pi.llutant  ranking  Anotlu-r 
approach  con-jidert'd  by  the  EPA  is  to 
ri  nk  "threshcid"  poilufants  using  (RfCs 
a:-,d  O.-al  Reference  Dv'ses  (RfDs).  The 
KfC  is  defined  as  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
o!  magnitude)  of  a  daily  exposure  to  the 
human  p-pulation  (including  .'sensitive 
s.ibgrj..;j')  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effet:ts 
d  iring  a  lifetim-e.  The  RfD  is  a  similar 
t\  pe  of  estimiatc  for  oral  exposures. 

For  purposes  of  the  proposed  rule,  the 
F  i'A  prefers  the  composi'e  score  of  the 
RQ  scoring  system,  to  an  RfC/RfD 
s;  stem.  If  RfCs  were  available  for  mure 
c.;emicals,  the  RfC  may  be  an  ^ 

a.ipropriate  ranking  tool  for  '  thrtishold" 
p  )llutants.  However,  as  of  the  time  of 
t^  is  proposal.  RfCs  are  availible  fur  only 
£  relatively  small  number  of  the 
t  reshold  pollutants  on  the  section 
1  .2(b)  list. 


At  this  time,  the  EPA  is  reluctant  to 
u.'-e  RfDs,  which  arc  based  on  or,d 
t  xp.rsur'.';.  for  nuking  chcniicals  u.nder 
a  program  for  which  inhalation 
exjjtsures  are  the  primary  concern. 
Factnrs  such  as  portal  of  entry  effects 
(.'it^'ded  for  met;ds,  irritants,  sensitize;-) 
and  liver  first  pass  effer.ts  limit  the  use 
of  oral  studies  as  meaningfi:!  indicators 
of  toxicity  from  exposure  by  inhalation. 
Tb.e  EPA  requests  comment  on  tht; 
rclati\e  merits  of  aitnrriativc  appro-i(  hcs 
and  their  inherent  uncertainties,  and 
accompanying  data  sets  in  relatively 
ranking  "threshcid"  pollutants  and  on 
c;hemicdl-speciric  information  relevant 
to  the  hazard  evaluation  of  each 
( hemical. 

Another  approach  to  the  ranking. 
suggested  by  members  of  EPA's  SAB, 
uould  make  use  of  an  information 
matrix.  Several  members  of  the  S,AB 
expre;,sed  interest  in  having  the  EPA 
present  more  data  about  the  pollutants 
than  was  represented  by  a  single 


composite  scor"  htT  (vc  h  pollutant. 
Rather  than  using  one  cimposite  scrjre 
to  describe  the  endpomt  ol  conc-rn  for 
a  pollutant,  it  was  sviggested  that,  in 
es;-enf.e.  multiple  scores  1,,'  de\ei(ip<  d 
fi;r  the  man\  cfferrts  a  i^'oilutant  may 
elicit.  Also,  it  was  suggcted  that  the 
"limiting  effect"  or  effect  of  most 
concern  forear.h  pollutant  be  cho.^en 
frfiin  the  matrix  and  that  offsetting  nnlv' 
be  iiljowed  bet\^^en  poiiutrmts  wi'h  the 
.same  ondpoint  of  concern.  Specific:aliy. 
only  pollutants  with  the  same  far,C;t  t 
org.in  and  endpoint  would  be  allowe.l 
as  offsets.  Sf  lection  criN'ria  wou'ii  have 
to  be  developed  to  determine  the  effect 
of  most  ccmcern  for  each  pollutant.  If  a 
pollutant  was  of  concern  for  more  than 
one  endpoint,  the  classification  ot  the 
pollutant  und  the  offsetting  restrictions 
th.at  apply  to  each  poliut.mt  would  have 
to  be  determir.ed.  This  is  further 
complicated  due  to  the  fdcf  that  few,  if 
any,  HAP  have  been  tested  on  ail  organ 
svstems. 
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The  EPA  considers  this  concept  to  be 
valid,  but  believes  that  the 
implementation  of  these  suggestions 
would  require  more  data  on  each 
pollutant  than  are  currently  available 
and  would  introduce  another  level  of 
complexity  for  both  sources  and  for  the 
reviewing  authorities.  Also,  the 
approach  would  greatly  restrict  the 
universe  of  pollutants  available  for 
offsets.  The  EPA  invites  comment  on  the 
information  matrix  approach  suggested 
by  SAB  members  for  ranking  threshold 
pollutants. 

6.  Criteria  and  rationale  for 
identification  of  "high-concern" 
pollutants  (Table  III).  The  hazard 
ranking,  which  is  used  for  determining 
a  "more  hazardous"  decrease  in 
emissions,  categorizes  pollutants  as 
either  "threshold"  or  "nonthreshold"  in 
accordance  with  the  requirements  of  the 
Act.  A  situation  which  must  be 
addressed  is  the  determination  of  a 
"more  hazardous"  decrease  in 
emissions  when  the  offsetting  pollutant 
is  a  "nonthreshold"  pollutant,  but  the 
pollutant  being  increased  is  a 
"threshold"  pollutant. 

a.  Statutory  need.  As  noted  above,  the 
language  in  section  112(g)(1)(B)  of  the 
Act  specifically  prohibits  increases  in 
emissions  of  pollutants  having  no 
"safety  threshold  for  exposure"  to  be 
offset  by  decreases  in  "threshold" 
pollutants.  However,  the  converse  is  not 
prohibited,  and  increases  in  emissions 
of  "threshold"  pollutants  may  be  offset 
by  decreases  in  "nonthreshold" 
pollutants  if  that  decrease  meets  the 
"more  hazardous"  lest.  As  stated 
previously,  the  "nonthreshold" 
pollutants  are  considered  to  be  more 
hazardous  than  the  "threshold" 
pollutants.  However,  because  it  may  be 
impossible  to  determine  the  relative 
hazard  between  some  "threshold" 
pollutants  and  certiiin  "nonthreshold  ' 
pollutants,  a  problem  exists  in  having 
only  two  categories  of  pollutants. 

b.  Recommendei  approach.  The  EPA 
recognizes  the  difficulty  in  evaluating 
pollutants  for  relative  toxicity  when 
there  are  two  or  more  different  types  of 
effects  (cancer  and  noncancer 
endpoints).  Ultimately,  in  developing  an 
approach  to  addressing  this  problem, 
there  is  no  "scientific"  solution,  and 
policy  judgements  must  be  made.  One 
possible  approach  would  be  to  treat  any 
"nonthreshold"  pollutant  as  more 
hazardous  than  any  of  the  "threshold" 
pollutants.  While  the  EPA  believes  that 
this  is  appropriate  in  many  cases,  some 
weakly  potent  carcinogens  on  the 
"nonthreshold"  Ust  may  represent  a 
lesser  human  health  hazard  than  certain 
highly  toxic  "threshold"  pollutants.  In 


order  to  begin  to  account  for  such  cases, 
the  proposed  rule  identifies  a  special 
category  of  pollutants  which  are  referred 
to  as  "high-concern"  pollutants. 

The  "high-concern"  pollutants  are 
listed  in  Table  III  of  the  proposed  rule. 
Pollutants  in  this  table  are  either:  (1) 
Pollutants  with  composite  scores  above 
20  (potent  chronic  toxicants),  (2) 
pollutants  whose  primary  toxicity  is 
manifested  from  short  exposures  or  peak 
releases  at  relatively  low  concentrations, 
or  (3)  pollutants  for  which  concern  from 
chronic  toxicity  may  outweigh  that  of 
carcinogenicity  (e.g.,  lead). 

Thresnold  pollutants  which  are  not 
identified  as  "high-concern  pollutants" 
in  Table  III  are  deemed  "threshold" 
pollutants  and  are  listed  in  Table  II. 

The  selection  of  the  cutoff  of  20  is  a 
policy  decision  that  is  designed  to  be 
consistent  with  the  approach  taken  for 
reportable  quantities  under  CERCLA. 
For  CERCLA,  all  carcinogens  are 
asagned  a  reportable  quantity  of  100 
pounds  or  less.  For  chronic  noncancer 
effects,  the  CERCLA  program  assigns  a 
reportable  quantity  of  100  pounds  or 
less  only  to  those  pollutants  with  a 
composite  score  greater  than  20. 

The  list  of  "hign-concem"  pollutants 
also  includes  a  number  of  pollutants  of 
concern  for  toxicity  fi-om  short-term 
exposures.  The  EPA  believes  that 
toxicity  from  short-term  exposures  is 
not  qualitatively  or  quantitatively 
comparable  to  carcinogenesis  or  chronic 
toxicity  and  therefore  proposes  that 
acutely  toxic  (and  extremely  potent) 
pollutants  be  identified  and  placed  in 
the  category  of  "high-concern" 
pollutants.  For  the  proposed  rule,  the 
EPA  has  identified  a  number  of 
pollutants  of  concern  from  short-term 
exposure  using  the  "LOC"  for 
"extremely  hazardous  substances" 
pursuant  to  section  302  of  the  SARA. 
Pollutants  are  treated  as  high  concern 
from  short-term  exposure  if  the  LOC 
value  is  less  than  8.0  mg/m'  or  if  an  RFC 
exists  for  short-term  exposure  exists  and 
is  below  the  8.0  mg/m^  cutoff.  The 
determination  of  this  value  is  a  policy 
decision  based  on  the  distribution  of 
pollutants  having  LOC  among  the  189 
HAP.  Documentation  of  the  LOC  values 
for  the  HAP  on  the  section  112(b)  is 
provided  in  the  draft  technical 
background  document  (EPA  450/3-92- 
OlO).  Although  there  are  many  caveats 
regarding  the  use  of  LOCs  as  a  health 
safety  benchmark  or  as  "safe  breathing 
levels,"  the  EPA  believes  that  their  use 
for  the  proposed  rule  as  a  tool  to 
identify  acutely  toxic  pollutants  avoids 
some  of  the  drawbacks  for  their  use. 

The  "high-concern"  list  in  Table  III 
includes  a  few  carcinogens  which  are 
also  of  concern  from  short-term 


exposures.  Where  a  LOC  was  available 
for  a  carcinogen,  and  that  LOC  is  less 
than  8  milligrams  per  cubic  meter,  the 
carcinogen  was  placed  in  Table  III 
instead  of  Table  I,  because  of  the 
implications  for  greater  restrictions  on 
offsetting. 

The  EPA  believes  that  the  LOC 
approach  is  a  reasonable  first  step  in 
identifying  pollutants  for  which  toxicity 
from  short-term  exposures  would  be  of 
high  concern.  The  LOC  values  are 
indicative  of  the  relative  concentrations 
at  which  the  pollutants  create  an 
immediate  danger  of  death  or 
irreversible  health  effects.  Although 
owners  and  operators  of  hazardous  air 
pollutant  sources  regulated  under 
section  112(g)  are  unlikely  to  propose 
emitting  these  "acutely"  toxic 
substances  at  levels  that  would  cause 
the  LOC  values  to  be  exceeded,  the  EPA 
believes  that  these  values  can  be  used  as 
a  tool  to  identify  pollutants  of  concern 
for  toxicity  from  short-term  exposures. 

At  the  same  time,  the  EPA  recognizes 
that  this  is  a  very  imperfect  tool.  The 
LOC  values,  which  rank  pollutants 
essentially  by  their  relative  ability  to 
cause  lethality,  are  probably  an 
inadequate  indicator  of  the  relative 
likelihood  that  short-term  exposures 
could  cause  effects  such  as  neurological, 
developmental,  and  reproductive 
effects.  The  EPA  requests  comment  on 
whether  the  "high-concern"  category 
should  be  created,  and  on  the  policy 
decisions  that  were  made  in  identifying 
the  pollutants  for  this  category.  The  EPA 
is  particularly  interested  in  comments 
concerning  the  merits  of  using 
Composite  Scores  and  LOC  values  and 
the  implications  of  its  proposed  cutoffs. 
In  this  regard,  the  EPA  seeks  comment 
concerning  examples  of  offsets  that 
reduce  hazard  which  would  be 
precluded  by  the  criteria  in  the 
proposed  rule.  Similarly,  the  EPA  asks 
for  examples  where  the  current  proposal 
is  not  restrictive  enough  to  prevent 
offsets  from  occurring  which  cause  an 
increase  in  hazard.  The  EPA  is 
attempting  to  identify  other  methods 
which  could  complement  the  LOC 
screening  approach  to  identifying 
pollutants  of  concern  for  short-term 
exposures.  The  EPA  requests  conunents 
on  methodologies  that  could  be  used  to 
address  this  specific  issue. 
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7.  Table  IV.  Unrankable  pollutants.  If  a 
pollutant  does  not  meet  the  criteria  to  be 
i  icluded  as  a  "nonthreshold"  pollutant 
i;i  Table  I,  has  insufficient  chronic 

t  jxicity  data  for  purposes  of  Table  II, 
and  does  not  meet  the  Table  III  criteria 
f  )r  a  "high-concern"  pollutant,  then  the 
I  PA  considers  this  pollutant  as  not 
"practicable"  to  rank  at  this  time.  As 
r.iore  information  becomes  available  on 
such  pollutants,  the  EPA  will  amend  the 
hazard  ranking  to  include  the  pollutants 
as  is  appropriate.  Alternatively,  a  panel 
cf  experts  may  be  convened  by  the  EPA 
to  rank  such  pollutants  as  necessary. 
The  EPA  asks  for  comment  on  how  best 
to  address  these  pollutants. 

8.  Treatment  of  chemical  groups.  There 
are  17  IIAP  hsU  d  under  section  112(b) 
which  are  chemical  gruups  having  no 
unique  chemical  abstract  service  (CAS) 
numbers.  Those  groups  arc  as  follows: 
antimony  compounds,  arsenic 
compounds  (inorganic  including 
arsine),  beryllium  compounds, 
cadmium  compounds,  chromium 
compounds,  cobalt  compounds,  coke 
oven  emissions,  cyanide  compounds, 
glycol  ethers,  lead  compounds, 
manganese  compounds,  mercury 
compounds,  fine  mineral  fibers,  nickel 
compounds,  polycyclic  organic  matter, 
ladionuclides  (including  radon),  and 
selenium  compounds. 

The  pollutants  within  each  chemical 
group  do  not  always  have  homogeneous 
toxicological  profiles.  In  some  instances, 
the  EPA  believes  it  is  reasonable  to 
assume  that  all  chemical  species  within 
a  group  are  equally  toxic.  However,  in 
order  to  provide  a  hazard  ranking  that 
meets  the  "extent  practicable"  test,  the 
EPA  believes  that  it  is  sometimes 
necessary  to  identify  appropriate 
subgroupings  or,  in  some  cases, 
individual  pollutants  within  these  17 
broad  classes  with  distinct  toxicological 
priperties. 

l>ne  frequently  used  approach  for 
chemical  groups  is  to  treat  the  group  as 
a  class  according  to  most  toxic  pollutant 
or  subgrouping  within  the  class.  Unlike 
other  programs  for  which  such  an 
approach  is  health-protective,  for  the 
section  112(g)  program  this  would  not 
necessarily  be  the  case.  For  example,  if 
a  group  of  chemicals  was  proposed  as 
offsets  based  upon  the  most  toxic 
chemical  in  the  group,  and  if  the 
pollutant  actually  being  reduced  was 
the  least  toxic  chemical  in  the  group, 
then  an  improper  hazard  comparison 
would  result  and  an  increased  risk  to 
the  public  would  be  allowed. 

As  a  starting  point  in  identifying 
appropriate  subgroupings.  EPA  staff 
identified  the  chemicals  and  chemical 
classes  within  the  17  groups  for  which 


reportable  quantities  have  been 
established  under  CERCLA.  This  served 
to  identify  the  chemicals  within  the 
groups  for  which  EDlOs  and  composite 
scores  were  available,  and  therefore 
could  be  included  within  the  ranking. 
The  information  supporting  currently 
available  RQ  was  complemented  with 
some  more  recent  information  (for 
example,  for  cresols  and  for  several 
glycol  ether  compounds).  In  some  cases, 
hazard  is  inferred  for  a  chemical  class 
(e.g.  inorganic  arsenic  compounds).  In 
other  cases,  available  data  indicated  a 
significantly  different  hazard  potential 
(e.g.,  ber\llium  salts  vs.  other  ben. Ilium 
compounds).  The  rationale  and 
documentation  concerning  the 
treatment  of  the  17  chemical  groups  is 
presented  in  the  draft  technical  support 
document  (EPA  450/3-92-O10).  The 
EPA  requests  public  comment  on  the 
selection  ol  tlio  pollutants  and 
subgroupings  that  woit  ;;irluded  in 
hazard  ranking,  and  on  the  meiliudology 
for  ranking  them. 

D.  The  Determination  of  Relative 
Hazard  Within  Categories  of  Pollutants 

Requirements  of  the  Proposed  Rule 

Having  established  the  four  categories 
of  pollutants  and  the  relative  hazard 
between  them,  the  next  step  is  to  assess 
the  relative  hazard  of  pollutants  within 
each  category.  The  proposed  rule 
contains  methods  to  define  a  "more 
hazardous"  and  "equally  hazardous" 
pollutant  within  the  categories. 

1.  "Nonthreshold"  Pollutant  Increases 

Paragraph  63.48(a).  a.  Approach  in 
Proposed  Rule.  As  discussed  above,  all 
of  the  "nonthreshold"  pollutants  are 
included  in  Table  I  based  upon  their 
potential  to  cause  cancer.  For 
comparing  the  relative  hazard  of  two 
"nonthreshold"  pollutants.  Table  I  lists 
both  quantitative  hazard  information 
and  weight  of  evidence  information. 
This  information  is  used  in  determining 
whether  one  "nonthreshold"  pollutant 
is  "more  hazardous"  than  another.  In 
order  for  a  carcinogen  to  be  deemed 
"more  hazardous,"  three  conditions 
must  be  satisfied. 

First,  the  pollutant  being  decreased 
must  be  another  pollutant  in  Table  I.  As 
discussed  above,  section  112(g)(1)(B) 
does  not  allow  decreases  in  "threshold 
pollutants"  as  offsets  for  increases  in 
"nonthreshold"  pollutants." 

Second,  the  pollutant  must  have  an 
equal  or  greater  weight-of-evidence 
classification.  Pollutants  with  a  weight 
of  evidence  of  "A"  or  "B"  according  to 
the  EPA's  Guidelines  for  Carcinogen 
Risk  Assessment  (U.S.  EPA,  1986)  are 
determined  to  be  "more  hazardous" 


than  pollutants  with  a  weight  of 
evidence  of  "C"  (possibly  carcinogenic 
to  humans).  For  the  purposes  of  the 
proposed  rule,  chemicals  categorized  as 
having  weight  of  evidence  of  "Group  A" 
or  "Group  B"  are  treated  as  having 
greater  hazard  than  a  weight  of  evidence 
of  "Group  C."  The  EPA  feels  that  the 
evidence  of  carcinogenicity  in  either 
animals  or  humans  which  is  defined  as 
"sufficient"  under  EPA's  cancer 
guidelines  (U.S.  EPA,  1986)  provides  a 
compelling  case  for  a  greater  hazard 
concern  than  evidence  defined  as  less 
than  "sufficient",  i.e  ,  "limited" 
evidence  in  animals. 

Third,  the  "more  hazardous" 
pollutant  must  have  a  potency  (1/EDlO) 
value,  li-sted  in  Table  I  of  the  proposed 
rule,  which  is  greater  than  the  "less 
hazardous"  pollutant  by  at  least  a  fat  tor 
of  3.  Any  given  potency  value  is 
uncertain  and  the  EPA  proposes,  as  a 
policy  decision,  that  this  uncertainty 
spans  approximately  or.e  order  of 
magnitude.  This  uncertainty  is  assumed, 
again  as  a  policy  decision,  to  effectively 
bracket  each  EUlO  value  by  an  amount 
equal  to  a  fjctor  of  3  (approximately  the 
square  root  of  one  order  of  magnitude) 
both  above  and  below  the  EDlO  value. 
The  EPA  requests  comment  on  this 
treatment  of  uncertainty  in  determining 
"more  hazardoHS  nontr.n  shold 
pollutants." 

Three  of  the  189  hazardous  air 
pollutants  are  considered  to  have  wi'ight 
of  evidence  which  falls  on  the  spectrum 
between  "Group  B2"  and  "Group  C.  ' 
These  are:  perchloroeth\  lene, 
trichloroethylene,  and  lindane.  For  the 
purposes  of  ranking  hazard,  these 
pollutants  are  considered  by  the 
proposed  rule  to  be  more  like  "B"  than 
"C." 

For  "nonthreshold"  pollutants  listed 
in  Table  I,  two  pollutants  are  considered 
"equally  hazardous"  if  the  pollutants 
have  potency  (1/EDlO)  estimates  that  do 
not  differ  by  more  than  a  factor  of  3,  and 
the  offsetting  pollutant  has  the  same 
(treating  A  and  B  carcinogens  as  one 
group)  or  a  greater  weight  of  evidence  as 
the  pollutant  whose  emissions  are  being 
increased. 

The  EPA  requests  comment  on  the 
merits  of  these  three  proposed  criteria. 
In  particular,  the  EPA  is  interested  in 
the  way  carcinogens  are  grouped  in  the 
proposed  rule.  The  EPA  is  also 
interested  in  comment  on  whether  the 
proposed  factor  of  three  adequately 
takes  into  account  uncertainty 
surrounding  the  potency  estimate  for 
the  carcinogens.  In  this  regard,  the  EPA 
seeks  comment  concerning  examples  of 
offsets  that  reduce  hazard  which  would 
be  precluded  by  the  criteria  in  the 
proposed  rule.  Similarly,  the  EPA  seeks 
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examples  where  the  ciurent  proposal  is 
not  restrictive  enough  to  prevent  offsets 
from  occurring  which  cause  an  increase 
in  hazard. 

b.  Other  Alternatives  Considered  for 
Identifying  "More  Hazardous"  Decrease 
in  Emissions  of  Carcinogens.  The  EPA 
reviewed  several  alternatives  to  the 
approach  outlined  in  Paragraph  63.48(a) 
of  the  proposed  rule. 

One  alternative  approach  for 
determining  the  relative  hazard  between 
pollutants  is  to  develop  an  ordinal 
ranking  of  potency  estimates.  Such  a 
ranking  would  treat  each  potency 
estimate  as  a  discrete  value  and  would 
ignore  the  imcertainty  of  the  estimate. 
For  example,  a  potency  value  of  10 
would  indicate  a  greater  hazard  than  a 
potency  value  of  9.5.  The  EPA  believes 
that  for  the  purposes  of  the  ranking  such 
fine  scale  distinctions  should  not  be 
made  when  the  uncertainty  in  the  data 
is  taken  into  accoimt.  Additionally,  this 
approach  could  prompt  frequent 
reordering  of  the  ranking  as  new 
scientific  data  become  available  and  the 
potency  estimates  change. 

Another  approach  that  EPA 
considered  would  subdivide  the 
potency  estimates  into  groupings  or 
"bins."  This  approach  increases  the 
stability  of  the  ranking,  because  for  any 


given  pollutant,  small  changes  in  the 
potency  value  would  not  cause  a  change 
in  the  bin  assignment.  This  approach 
may  also  have  advantages  in  the 
treatment  of  multiple-pollutant  streams. 
(If  a  group  of  pollutants  were  in  the 
same  bin,  an  emission  total  for  that  bin 
could  in  some  cases  be  more 
straightforward  to  evaluate  than  treating 
each  pollutant  individually).  However, 
this  approach  does  not  adequately 
reflect  the  differences  in  hazard  for 
pollutants  immediately  adjacent  to  the 
borderhne  of  the  bins.  For  example, 
using  bins  of  1-10, 10-100  and  100- 
1000,  a  pollutant  with  a  value  of  101 
would  be  treated  as  more  hazardous 
than  a  pollutant  with  a  value  of  99, 
while  a  pollutant  with  a  value  of  99 
would  be  treated  as  equally  hazardous 
as  another  pollutant  with  a  value  of  11. 
A  comparison  between  the  approach  in 
the  proposed  rule  and  to  the  fixed  bin 
approach  is  displayed  in  Tables  2  and 
3.  The  EPA  also  considered  alternatives 
that  are  based  solely  on  quantitative 
estimates  of  potency,  and  which  would 
not  consider  weight  of  evidence  as  a 
factor  in  the  hazard  comparison. 
Ignoring  weight  of  evidence 
classification,  for  example,  could  allow 
increases  of  a  known  (Group  A)  human 
carcinogen  of  low  potency  to  be  offset 


by  decreases  in  a  moderately  or  highly 
potent  possible  (Group  C)  human 
carcinogen.  The  EPA  requests  comment 
on  whether  such  an  offset  should  be 
considered  as  a  decrease  in  hazard.  The 
EPA  believes  that  weight  of  evidence  is 
an  important  consideration  in 
describing  the  hazard  associated  with 
carcinogens. 

The  potency  (1/EDlO)  values  for  the 
cancer  ranking  were  obtained  using  the 
data  base  for  RQ  under  CERCLA  as  a 
starting  point.  In  compiling  these 
values,  the  EPA  recognized  that  the  data 
base  generated  for  ranking  air  pollutants 
under  section  112(g)  of  the  Act  would 
require  a  greater  emphasis  oh 
inhalation.  For  the  proposed  rule,  the 
EPA  reviewed  the  EDlO  values  in  the 
CERCLA  data  base  and  made 
adjustments  where  deemed  appropriate 
(oral  values  adjusted  to  inhalation 
values).  Adjustments  were  also 
performed  to  ensure  that  the  data  base 
used  in  the  determination  of  the  EDlO 
was  consistent  with  that  used  to 
develop  unit  risk  estimates  of 
carcinogenic  potency  for  pollutants 
listed  in  the  EPA's  IRIS.  The 
documentation  of  the  specific  EDlOs 
used  for  the  proposed  cancer  ranking  is 
discussed  in  the  technical  backgroimd 
document. 


Table  2.— Example  of  Proposed  "Nonthreshold"  Pollutant  Ranking 


CAS  No. 


75558  . 
118741 
91941  . 
95534  . 
79469  . 
79469  . 


Example  pollutant 


1 ,2-Propylenimlne  

Hexachlorotjenzene  ... 
3,3-Dichlorobenzidlne 

o-Toluidine  

Vinylidene  chloride 

2-Nitropfopane  


'  The  greater  ttie  potency  value,  the  more  hazardous  the  poilutant. 
2  Not  availat)le. 


Potency 
(1/ED10)' 


260 
13 
7.5 
1.6 
1.2 


Weight  of 

evidence 

ciassifica- 

tton 


Example  comparisons: 

1.2-Fropyleniniine  is  more  hazardous 
than  Hexachlorobenzene  because  the 
potency  value  is  more  than  three  times 
greater  (260  is  more  than  3x13)  and 
because  the  weight  of  evidence 
classification  is  equal  (both  are  Group 
B). 


3?3-Dichlorobenzidine  is  "equally 
hazardous"  than  Hexachlorobenzene 
because  the  potency  value  is  within  a 
factor  of  three  (13  is  less  than  3  times 
7.5)  and  the  weight  of  evidence 
classification  is  equal  (both  are  Group 
B). 

Vinylidene  chloride  cannot  be 
considered  more  hazardous  than  any  of 


the  other  pollutants  because  it  does  not 
have  an  equal  or  greater  weight  of 
evidence  classification  (Group  C  class  is 
lower  than  the  others  which  are  either 
Group  A  or  Group  B). 

2-Nitropropane  (no  potency  value 
available)  would  not  be  allowed  to 
offset,  or  be  offset  by  other 
"nonthreshold"  pollutants. 


Table  3.— Example  Illustrating  Fixed-Bin  Alternative  Approach 


CAS  No. 


75558  . 
118741 
91941  . 
95934  . 

75014  . 


Example  pollLrtant 


1 ,2-Propylenimine 

Hexachkjrobenzene  ... 
3,3-Dlchlorobenzidine 

o-Toluidine  

Vinyl  chloride  


Poteocy 
(1/ED10) 


260 
13 
7.5 
1.6 
1.6 


WOE 


Bin  No. 


1 
2 
3 


CAS  No. 


75354 
79469 
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Table  3.— Example  Illustrating  Fixed-Bin  Alternative  Approach— Continued 


Vinylidene  chloride 
2-Nitropropane  


1  Not  available. 


Example  pollutant 


Potency 
(1/ED10) 


1.2 


WOE 


Bin  No. 


Example  comparisons;  1.  2- 
Propylenimine  and  Hexachlorobenzeno 
are  more  hazardous  than  pollutants  3,  3 
Dichlorobenzidine.  o-Toluidine,  Vinvl 
chloride  and  Vinylidene  chloride 
because  "Bin  1"  and  "Bin  2"  pollutants 
are  considered  to  be  more  hazardous 
than  "Bin  3"  pollutants. 

2.  "Threshold"  Pollutant  Increases 

Paragraph  63.48fb).  As  discussed 
above,  Table  II  contains  pollutants  that 
are  considered  to  be  "threshold 
pollutants."  Two  types  of  pollutants  are 
considered  "more  hazardous"  than 
pollutants  listed  in  Table  II. 

First,  consistent  with  the  overall 
approach  described  in  section  IV. C. 
above,  any  "nonthreshold"  pollutant  in 
Table  I  is  considered  a  "more  hazardous 
pollutant"  than  any  pollutant  in  Table 
II. 

Second,  any  "high-concern"  pollutant 
in  Table  III  is  considered  to  be  a  more 
hazardous  pollutant  than  those  in  Table 
II. 

A  more  hazardous  pollutant  from 
Table  II  can  be  defined  by  the  following. 
In  order  to  determine  the  relative  hazard 
between  pollutants  listed  in  Table  II,  a 
"more  hazardous  pollutant"  is  defined 
as  a  pollutant  whose  composite  score 
exceeds  that  of  another  pollutant  by  a 
sufficient  amount.  Similar  to  the 
approach  described  above  for  ranking 
carcinogens,  the  EPA  believes  that  the 
uncertainty  in  the  data  should  be 
considered  in  determining  whether  one 
threshold  pollutant  is  "more  hazardous" 
than  another.  For  the  proposed  rule,  a 
"threshold"  pollutant  is  assumed  to  be 
more  hazardous  than  another  if  its 
composite  score  exceeds  that  of  the 
other  pollutant  by  at  least  four 
composite  score  units.  This  value  of 
four  reflects  a  policy  judgment  by  the 
EPA.  A  discussion  of  how  this  value 
was  obtained  is  discussed  in  the  draft 
technical  support  document  (EPA  450/ 
3-92-010).  For  the  purposes  of  this  rule, 
a  "threshold"  pollutant  is  considered  to 
be  "equally  hazardous"  to  other 
"threshold"  pollutants  whose  composite 
score  is  less  than  four  composite  score 
units.  The  EPA  asks  for  public  comment 
on  whether  the  uncertainty  in 
composite  scores  should  be  considered 
and,  if  so,  how  it  should  be  considered 
for  the  section  112(b)  pollutants. 


The  EPA  recognizes  that  the  policy 
decision  in  the  proposed  rule  provides 
different  treatment  of  pollutants  which 
differ  by  4  or  more  composite  score 
units  than  those  that  are  within  4 
composite  score  units.  In  this  regard,  the 
EPA  seeks  comment  concerning 
examples  of  offsets  that  reduce  hazard 
which  would  be  precluded  by  the 
criteria  in  the  proposed  rule.  Similarly, 
the  EPA  asks  for  examples  where  the 
current  proposal  is  not  restrictive 
enough  to  prevent  offsets  from  occurring 
which  cause  an  increase  in  hazard. 

3.  "High-concern"  Pollutant  Increases 

Paragraph  63.48(c).  "High-concern" 
pollutants  are  listed  in  Table  III.  For 
some  pollutants  in  Table  III.  a 
composite  score  is  listed,  while  for  other 
pollutants,  the  descriptor  "A"  is  given. 
An  asterisk  indicates  that  the  pollutant 
is  also  treated  as  a  carcinogen. 

Pollutants  which  hst  a  composite 
score  are  included  in  the  table  on  the 
basis  of  severe  chronic  toxicity.  For 
these  pollutants,  a  "more  hazardous 
pollutant"  is  another  pollutant  in  Table 
III  whose  composite  score  is  at  least  four 
composite  score  units  greater  than  the 
pollutant  being  increased. 

Pollutants  having  the  descriptor  "A" 
are  included  on  the  list  on  the  basis  of 
severe  effects  from  short-term  exposures 
to  relatively  low  concentrations.  The 
EPA  believes  that  it  is  not  "practicable" 
to  determine  a  "more  hazardous 
pollutant"  for  pollutants  of  concern  for 
"acute"  toxicity.  Therefore,  pollutants 
appearing  in  the  "high-concern" 
category  with  the  designation  of  A  are 
not  allowed  as  offsets  or  to  be  offset 
with  each  other.  Furthermore,  they  are 
not  allowed  to  offset  or  be  offset  with 
pollutants  in  the  category  assigned 
composite  scores. 

The  EPA  requests  comment  on  the 
merits  of  the  proposed  data  and 
methodologies  for  identifying  the  "high- 
concern"  category.  In  this  regard,  the 
EPA  seeks  comment  concerning 
examples  of  offsets  that  reduce  hazard 
which  would  be  precluded  by  the 
criteria  in  the  proposed  rule.  Similarly, 
the  EPA  asks  for  examples  where  the 
current  proposal  is  not  restrictive 
enough  to  prevent  offsets  from  occurring 
which  cause  an  increase  in  hazard. 


4.  "Unrankable  '  Pollutants 

Paragraph  63.48(d).  As  discussed 
previously  in  section  IV. C.  of  this 
preamble,  the  "uru-ankable"  pollutants 
in  Table  IV  cannot  be  u.sfd  as  offsets 
and  caiuiot  be  offset  by  other  HAP.  The 
EPA  requests  comment  on  the  merits  of 
not  allowing  offsetting  for  "ururankable" 
pollutants.  In  this  regard,  the  EPA  seeks 
comment  concerning  examples  of  offsets 
that  reduce  hazard  whir  h  would  bo 
precluded  by  the  criteria  in  the 
proposed  rule.  Similarly,  the  EPA  a^ks 
for  examples  where  the  current  proposal 
is  not  restrictive  enough  to  prevent 
offsets  from  occurring  which  cause  an 
increase  in  hazard. 

5.  Treatment  of  Pollutant  Mixtures 

The  EPA  recognizes  that  not  all 
proposed  offsets  will  involve 
comparison  of  a  single  pollutant  bcuig 
increased  with  a  single  pollutant  being 
decreased.  The  "more  hazardous" 
finding  must  also  address  emission 
streams  containing  mixtures  of 
pollutants  being  increased  and 
decreased. 

For  the  proposed  rule,  components  of 
such  pollutant  mixtures  are  treated 
individually.  The  first  step  required, 
when  an  emission  increase  involves  a 
mixture  of  pollutants,  is  to  identify  the 
HAP  in  the  mixture  which  are  being 
emitted  in  greater  than  de  minimis 
quantities.  A  source  owner  seeking  to 
offset  the  emission  increases  would 
need  only  to  offset  those  pollutants 
which  are  increased  above  de  miniinis 
levels.  Each  pollutant  in  the  stream  is 
then  categorized  as  being  either 
"nonthreshold"  (if  listed  in  Table  I), 
"threshold"  (if  fisted  in  Table  II),  "high- 
concern"  (if  listed  in  Table  III)  or  "not 
practicable"  to  rank  (if  listed  in  Table 
IV).  Appropriate  offsetting  decreases 
must  then  be  identified,  depending  on 
which  of  these  categories  the  pollutant 
falls  into.  An  example  of  the  offsetting 
process  for  a  stream  of  pollutants  is 
given  in  Tables  4,  5,  and  6  below. 

If  an  appropriate  offset  cannot  be 
identified  for  a  given  pollutant  in  the 
stream,  then  that  stream  is  subject  to  the 
control  technology  requirements  in 
section  63.35  of  the  proposed  rule. 
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Table  4.— Example  Emission  Increase  Involving  a  Multi-Pollutant  Stream 

[The  following  table  illustrates  an  example  emission  increase  from  a  multi-pollutant  stream.  The  example  stream  contains  several  pollutants.  For 
each  pollutant  the  example  identifies  where  in  the  ranking  (i.e.,  §63.48  of  the  proposed  rule)  the  pollutant  can  be  found.  Finally,  the  table 
displays  the  type  of  data  pertinent  to  that  section  of  the  proposed  rule.] 


CAS  No. 


Pollutant  being  increased 


Ranking  category 
(which  section  of  rule?) 


Potency 
(1/ED10) 


Weight 
of  evi- 
dence 


Composite 
score 


91941  . 
75014  . 
748794 
126998 


3,3  Dichlorobenzidine 

Vinyl  chloride  

Mercuric  chloride  

Toluene 


"Nonthreshold"  Table  t 
"Nonthreshold"  Table  I 
"High-concern"  Table  II 
"Threshold"  Table  II  ... 


7.5 

1.6 


40 

7 


Table  5.— Pollutants  Considered  "Equally  Hazardous"  Under  the  EPA's  Proposed  Approach 


CAS  No. 

Stream  pollutant 

Which  offsetting  pollutants  would  be  considered  "equally  hazardous" 

91941  

3,3-Dichlorobenzidine 

Vinyl  chloride 

Mercurfc  chloride 

Toluene  

Any  "nonthreshold"  pollutant,  i.e.,  found  in  Table  1.  if: 

75014  

Weight  of  evidence  is  A  or  B  and  the  potency  (1/ED10)  is  in  following  range: 
Greater  than  2.5  (i.e..  7.5/3)  and  less  than  23  (i.e..  7.5  x  3). 
Any  "nonthreshokl"  fXJilutant  if: 

748794  

126998  

Weight  of  evidence  is  A  or  B  and  the. 

Potency  is  in  following  range: 

Greater  than  0.53  (i.e..  1.6/3)  and  less  than  4.8  (i.e,  1.6  x  3). 

Any  "high-concem"  pollutant,  i.e.,  Table  III.  if: 

The  composite  score  is  greater  than  36  (i.e.,  40  minus  4)  and  less  than  44  (i.e.,  40  plus  4). 

Any  "threshold"  pollutant,  i.e.,  in  Table  II  if: 

The  composite  score  is  greater  than  3  (i.e.,  7  minus  4)  and  less  than  1 1  (i.e.,  7  plus  4). 

Pollutants  in  Table  I  are  equally  hazardous  if  the  potency  (1/EDlO)  value  varies  by  less  than  a  factor  of  3  and 
weight  of  evidence  restrictions  are  observed. 

Pollutants  in  Table  II  are  equally  hazardous  if  the  potency  (composite  score)  value  varies  by  less  than  +  or  -4 
composite  score  units.  i 

Table  6.— Pollutants  Considered  "More  Hazardous"  Under  the  EPA's  Proposed  Approach 


CAS  No. 

Stream  pollutant 

Which  offsetting  pollutants  wouW  be  deemed  "more  hazardous" 

91941  

3  3-Dk;hlorol)enzidine 

Must  be  another  "nonthreshold"  pollutant  (Table  1):  must  pass  potency  and  wt  of  evidence  tests. 

Potency  must  tie  >  23  (i.e..  3  x  7.5). 

Weight  of  evidence  must  be  A  or  B.                                                                                           ' 

75014 

Vinyl  chloride 

Must  be  anottier  "nonthreshokf  pollutant  (Table  1). 

Potency  must  be  >  4.8  (i.e.,  3  x  1.6). 

Weight  of  evidence  must  be  A  or  B. 

748794  

Mercuric  chloride 

Must  be  another  "high-concem"  pollutant  (Table  III). 

Composite  score  must  be  >  44  (4  +  40). 

"Nonthreshold"  pollutants  (Table  1)  are  not  considered  "more  hazardous". 

126998  

Toluene  

Can  be  another  "threshokj"  pollutant  in  Table  II,  if  composite  score  is  >  or  =  11. 

Any  "high-concem"  pollutant  in  Table  III  is  considered  "more  hazardous". 

Any  "nonthreshokT  pollutant  (including  potency  A.  B,  or  C  is  "more  hazardous"). 

E.  Determination  of  a  "More 
Hazardous"  Decrease  in  Emissions 

As  mentioned  previously,  there  are 
two  possible  interpretations  of  the 
language  in  section  112(g)  describing  an 
emissions  decrease  "which  is  deemed 
more  hazardous."  Under  the  approach 
based  upon  a  "more  hazardous 
pollutant"  reading  of  the  statute,  a 
pollutant  with  increased  emissions  must 
be  offset  by  an  equal  or  greater  quantity 
of  emissions  from  another  HAP 
considered  to  be  "more  hazardous." 


The  approach  proposed  by  the  EPA  in 
this  rule  attempts  to  determine  the 
quantity  of  emissions  decrease  needed 
to  constitute  a  "more  hazardous 
quantity."  Under  this  approach,  the  EPA 
does  not  attempt  to  establish  the 
magnitude  of  the  difference  between 
pollutants. 

Under  EPA's  proposed  approach,  a 
"more  hazardous  quantity"  consists  of 
two  possibilities:  (1)  A  greater  or  equal 
decrease  in  a  pollutant  that  is  deemed 
"more  hazardous"  according  to  the 


scheme  described  above,  and  (2)  more 
(the  proposed  rule  requires  1.25  times  as 
much)  of  a  pollutant  that  is  deemed 
"equally  hazardous." 

The  EPA's  proposed  approach  is 
similar  to  a  "more  hazardous  pollutant" 
approach  in  all  aspects  except  for  one. 
Pollutants  which  have  similar  enough 
hazard  estimates  so  that  a  determination 
cannot  be  made  with  certainty  that  they 
are  di^erent  in  hazard  are  considered  to 
be  "equally  hazardous."  While 
"equally"  hazardous  pollutants  are  not 
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allowed  as  offsets  under  the  "more 
hazardous  pollutant"  approach,  thov  are 
allowed  as  offsets  under  the  EPA's 
proposed  approach  if  a  "more 
hazardous  quantity"  of  an  "equally 
hazardous"  pollutant  is  used  as  an 
offset.  The  EPA's  proposed  approach 
does  not  attempt  to  establish  the 
magnitude  in  difference  in  "hazard" 
between  pollutants.  The  establishment 
of  a  "more  hazardous  quantity"  of  an 
"equally  hazardous"  pollutant  is  a  fixed 
percentage  increase  and  is  a  policy 
derision.  The  EP.A  proposes  to  sot  that 
percentage  to  be  25  percent  more  than 
the  increase  in  emissions  and  recognizes 
that,  due  to  uncertainty  in  the  hazard 
r!''-r;m.att;s.  it  may  not  accurately  reflect 
the  actual  differences  in  hazard  between 
two  pollutants.  Th:;  £P.\  soHcits 
c  omm.rnt  en  the  merits  of  establishing  a 
US  pf^rcr,".t  minimum  inc  rensc  in 
reductio:>s  as  the  dcfmition  of  a  "more 
hazardous  qiiantity"  of  equally 
h.-zr.rdou5  pcliutants.  in  this  regard,  th-? 
LPA  seeks  comment  concerning 
e.x.amples  ofo'fsets  that  reduce  haz-ird 
which  w:;uld  be  precluded  by  the 
criteria  in  the  proposed  rule.  Simiiarly, 
'he  EJ-'A  ,Tsks  for  examples  whcit  the 
(  j.Tent  proposal  is  not  restrictive 
f  •■'.ough  to  prevent  offsets  from  occurring 
which  cause  an  increase  in  hazard. 

F.  Misceilanpoits  Ha7.ard  Ranking  Issues 

The  above  discussion  outlines  the 
overall  methods  for  ranking  the 
pollutants  under  the  EPA's  propns'^d 
approach.  Within  this  overall 
fr^m.evvork.  rest  a  feAV  importajit  issues 
for  which  the  EPA  seeks  com.ment. 

1.  Consideration  of  Non-Inhaktion 
H.izard 

A  potentially  important  consideration 
in  the  hazard  ranking  is  the  potential  of 
a  given  pollutant  for  non-inhalation 
routes  of  human  e.xposure.  This  non- 
inhalation exposure  potential  could  be 
particularly  important  for  particulate 
H.^P  which  could  deposit  in  the  vicinity 
of  the  release  point,  and  which  are 
persistent  and/or  bioconcentrate.  Such 
pollutants  could  create  a  greater  hazard 
for  exposure  by  non-inhalation 
pathways  such  as  soil,  plant  or  fish 
ingestion,  than  would  other  pollutants 
which  do  not  deposit,  are  not  persistent, 
or  do  not  tend  to  bioconcentrate.  All 
other  properties  being  equal,  it  would 
appear  that  a  pollutant  which  has  a  high 
potential  for  such  non-inhalation 
exposures  should  be  considered  more 
hazardous  than  another  pollutant  with  a 
low  potential. 

The  EPA  believes  that  there  are  a 
number  of  unaddressed  questions  which 
need  further  discussion  before  non- 
inhalation exposure  potential  is 


explicitly  accounted  for  in  the  ranlung: 
(1)  How  would  a  qualitative  criterion 
such  as  non-inhalation  exposure 
potential  be  incorporated  into  the 
ranking  methodologies  proposed?  (2) 
Should  non-inhalaiion  exposure 
potential  be  given  the  sa.me  weight  as 
potency  ajid  weight  of  evidence  for 
Carcinogens  and  c(impr,site  score  for 
non-carcinogens?  (3)  Should  the  toxicity 
of  certain  pollutants  be  downgraded  if 
non-inhalation  exposure  is  not  of  grc^t 
concern?  and  (4)  Which  dose  should  be 
used  for  comsideration  of  effect;  the 
doios  received  at  the  "fence  line" 
immediately  or  die  dose  which  is 
accumulated  after  a  speri.led  length  of 
time? 

For  this  propci^il,  there  is  no  explicit 
consideration  given  for  non-inhalatirn 
oxpcsure  poionti^l  in  tiie  hazard 
ranking.  Currertly,  the  EPA  does  not 
believe  there  is  an  adoqui'.T  quantiiJtii'o 
p.-oceduro  for  such  a  ronsideration. 

The  EPA  onsidced  pL'b?ibl.-3 
aj'pr- .acnes  for  addref^ing  ncn- 
inli.'dation  exposure  potential  in  the 
rTnking.  Under  section  112(i).  Early 
Reductions,  an  additional  wi  ightint; 
factor  of  IQ  vv';s  add.id  to  p"iiuta:^.t.s  of 
concc-n  for  bioaccumtila^on.  As  noted 
previously  in  this  pream.'ole  in  the 
discussic.i  regarding  de  minimis  value's, 
in  conjunction  v.iih  the  Great  Waters 
study  pursuant  to  <;cction  n2(m)  of  the 
Act,  the  EPA  has  identified  a  list  of 
pollutants  of  g-e.-.test  concern.  One 
possible  approach  would  be  to  make 
adjustmen's  in  the  hazard  ranking  fur 
the  pf.ilutants  on  this  list.  However,  it 
would  b'^  difficult  to  silect  th.e  amount 
of  adjustrrent  that  should  be  made. 
Another  option  would  be  to  use 
information  on  bioconcentiation  and 
persistence  to  place  threshold  puliutants 
onto  the  high-concern  thrcj-hold 
pollutant  list  and  further  r%trict  the 
pollutants  available  for  offsf  tting.  The 
EPA  requests  comment  on  how  this 
informaiic;n  could  be  usid  to  provide  for 
explicit  consideration  of  non-inhalation 
e.xposure  potential  in  the  ranking. 

2.  Half-Life 

Aside  from  die  non-inhalation 
exposure  considerations,  another 
possible  consideration  in  the  ranking  is 
the  persistence  of  the  pollutant  in  the 
atmosphere.  The  EPA  considered 
accounting  in  the  ranking  for  the  fact 
that  some  pollutants  (for  example, 
carbon  tetrachloride)  have  very  long 
half-hves  in  the  atmosphere,  while  other 
pollutants  are  highly  reactive,  with  half- 
lives  on  the  order  of  a  few  hours. 
Pollutants  with  relatively  long  half-lives 
would  tend  to  expose  greater  numbers 
of  people  to  very  low  concentrations. 
Pollutants  with  relatively  short  half- 


lives  would  tend  to  have  a  sLmilar 
im.pact  to  nearby  residents,  but  would 
have  a  lesser  exposure  potential  further 
downwind. 

The  EPA  proposes  that  half-life  not  be 
taken  into  consideration  in  the  pollutant 
ranking.  The  EP.A,  believes  that  the  focus 
of  the  program  should  be  the  potential 
for  ambient  exposures  to  individuals 
exposed  to  potentially  high 
concentrations.  The  EPA  rcquesb; 
com.ment  on  this  issue. 

A  corollary  to  this  isrue  is  the 
potential  for  reactive  pollutants  to  fo.-m 
t.-ansformation  p.'-oducts  wdiich  may  be 
more  hazardous  than  the  parent 
com.nounds.  At  pn-sent.  the  EP,A  hns  not 
identified  a  method  for  taking  this  into 
account  in  the  ranking.  The  EPA 
requests  co.mment  on  this  i.i'  ue. 

3.  Appeal  Process;  Consideration  of 
Exposure  Data  and  Other  Mitigating 
Factors 

The  goal  of  die  h^z.-u^d  ranking  if.,  to 
ensure  that  the  off-jftting  pmisi.ions  will 
provide  for  {.'ublic  health  improvcmen'.s 
relative  to  the  emission  inc  reu.ies  that 
will  occur.  Du,-inE  the  SAB  ceuoultati  m 
meeting  and  in  i-du-r  distus.sinns. 
commentors  ha\  e  que;;tiGnr(l  whcthiT  a 
hazard  rnnkinp  systnni  ran  bo  developed 
that  will  never  make  3  mistake,  i.e  , 
a'low  an  incr'^nsed  ri«k,  di;''  to  the 
complexity  of  the  t..sk  and  iho 
sparseness  of  tht^  scii  ntific  data.  Tliey 
identhHed  a  number  of  mitig.itjng  .faciors 
which  have  not  been  incorpo.ratt  d  into 
the  rr.nking  which  could  affect  the 
health  impact.  T'ur-  SAD  n.rnih":'r!M  and 
other  comnmnt.irs  have  advised  iliat 
EPA  provide  for  the  opportunity  to  do 
an  exposure  imc.i}'£is  and  to  consider 
other  physical  parametrrs  such  as 
chemical  prr.ptrties  and  atmospheric 
formation  or  degradation  potcn'.i.d  in 
determining  offsetting  restrictions.  The 
hazard  ranking  in  the  proposed  rule,  in 
effect,  uses  emission  rates  as  a  surrogate 
for  exposure  assessment.  While  a 
comprehensive  site-sptjcific  risk 
assessment,  which  could  include 
detailed  information  on  exposure, 
would  conceivably  be  more  health 
protective,  the  EPA  is  concerned  that 
the  time  required  to  perform  and  review 
such  an  assessment  would  seriously 
burden  both  affected  industries  and 
reviewing  authorities.  Such  an  extensive 
review  time  seems  contrary  to 
Congressional  intent  for  minimizing  the 
delays  associated  with  these 
requirements. 

In  addition  to  the  exposure  issue, 
there  are  probably  offsets  allowed  or 
prohibited  by  the  hazard  ranking  that 
would  be  treated  differently  based  upon 
a  detailed  case-by-case  review  of  the 
health  effects  data  base  for  the 
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chemicals  in  question.  The  EPA 
recognizes  that  any  general  scheme  for 
ranking  the  hazard  of  pollutants  as 
diverse  as  those  listed  in  section  112(b) 
will  not  be  error-free.  Such  situations 
were  of  particular  concern  to 
participants  of  the  SAB  consultation 
meeting,  who  advised  that  any  hazard 
ranking  include  an  appeal  process  to 
account  for  such  errors. 

The  EPA  requests  public  comment  on 
whether  the  final  rule  should  contain 
such  an  appeal  process,  either  by  the 
plant  owner,  by  the  permitting 
authority,  or  by  the  public.  While 
recognizing  the  overall  merits  of  such  a 
process,  the  EPA  is  concerned  that  such 
an  appeal  process  could  substantially 
increase  the  time  needed  for  review  and 
subsequently  the  decision  on  whether  a 
source  could  avoid  a  case-by-case 
MACT  determination.  Additionally, 
many  of  the  permitting  authorities, 
which  EPA  envisions  will  be 
implementing  section  112(g),  do  not 
have  staff  with  expertise  in  toxicology' 
and  exposure  assessment.  One  option 
would  be  to  centralize  the  appeal 
process  at  the  Federal  level,  but  this 
could  substantially  delay  the  review 
process. 

4.  Treatment  of  Noncancer  Effects  of 
Carcinogens 

The  EPA  recognizes  that 
"nonthreshold"  pollutants  may  produce 
a  variety  of  health  effects  in  addition  to 
cancer,  including  noncancer  toxicity 
from  "short-tenn,"  subchronic.  and 
chronic  exposures.  For  example,  health 
effects  data  for  some  pollutants  indicate 
that  exposure  may  produce  noncancer 
effects  such  as  respiratory  irritation, 
neurotoxicity,  or  developmental  toxicity 
in  addition  to  cancer.  The  EPA's 
proposed  approach  currently  ranks 
carcinogens  primarily  by  their 
carcinogenic  potency.  Potential  human 
carcinogens  which  are  acutely  toxic,  or 
manifest  toxicity  from  relatively  low 
concentrations  at  short  durations  of 
exposure,  are  unavailable  as  offsets  to  be 
offset  by  other  carcinogens.  Such 
pollutants  are  also  not  available  as 
offsets  with  each  other  but  are 
considered  to  be  "more  hazardous"  than 
the  "threshold"  pollutants. 

A  question  which  the  present 
approach  does  not  address  is  how  to 
treat  carcinogens  which  may  also  be  of 
concern  for  chronic  toxicity.  Two 
options  for  evaluation  of  noncancer 
toxicity  of  carcinogens  have  been 
developed  by  the  EPA.  In  option  1, 
"noncancer"  pollutants  with  sufficient 
evidence  and  extent  of  noncancer 
toxicity  are  identified  as  "high-concern" 
pollutants.  In  option  2.  "nonthreshold" 
pollutants  are  evaluated  for  noncancer 


health  effects  in  addition  to  cancer 
concerns  by  application  of  expanded 
offset  rules.  The  EPA  asks  for  comment 
on  tv>»o  basic  approaches  which  may  be 
considered  for  appropriately  taking  into 
account  the  non-carcinogenic  effects  of 
carcinogens.  Both  approaches  would 
have  problems  with  implementation 
due  to  inadequate  data  and  would 
increese  the  complexity  of  tlie  current 
scheme. 

In  Ihe  first  approach,  "nonthreshold" 
pollutants  which  may  have  sufficiently 
high  chronic  noncancer  toxicity  as  the 
endpoint  of  concern  rather  than 
carcinogenicity  are  identified  as  "high- 
concern  pollutants."  The  first  step 
would  be  to  assign  appropriate 
composite  scores  to  all  "nonthreshold" 
pollutants,  identify  those  which  would 
be  of  concern  for  chronic  toxicity  (i.e., 
have  high  composite  scores).  Then  those 
pollutants  which  have  composite  scores 
greater  than  20  would  be  put  into  the 
"high-concern"  categorv'.  A  variation  of 
that  approach  is  to  put  a  subset,  only 
those  pollutants  with  either  no  or  a  low 
potency  estimate  (1/EDlO  less  than  0.1) 
and  a  Composite  Score  greater  than  20, 
into  the  "high-concern"  category.  Once 
placed  in  the  "high-concern"  category, 
these  pollutants  would  not  be  available 
as  offsets  fur  other  potential  human 
carcinogens,  other  pollutants  in  the 
"high-concern"  category  with  composite 
scores,  or  pollutants  identified  as  being 
acutely  toxic.  These  pollutants  would 
still  be  considered  to  be  more  hazardous 
than  "threshold"  pollutants.  This  group 
of  compounds  would  have  a  status 
similar  to  lead  compounds  under  the 
current  EPA  approach. 

In  the  second' approach,  the  spectrum 
of  heelth  effects  associated  with 
pollutants  are  considered  in  evaluating 
pollutant  offsets.  The  health  effects  that 
may  result  from  exposure  to  pollutants 
are  gpneraiiy  identified  as:  (1) 
carcinogenicity  (equated  in  this 
guidance  with  "nonthreshold"),  (2) 
noncancer  effects  from  chronic 
exposures,  and  (3)  noncancer  effects 
from  "short-term"  exposures.  In  option 
2,  both  carcinogenicity  and  noncancer 
toxicity  from  chronic  exposures  are 
explicitly  considered  in  evaluating 
offsets,  while  noncancer  toxicity  from 
acute  exposures  is  evaluated  insofar  as 
identifying  pollutants  that  meet  the 
"high-concern"  list  criteria.  A 
sequential  evaluation  of  carcinogenicity 
and  noncancer  effects  from  chronic 
exposures  occurs  in  this  option.  First, 
cancer  is  evaluated  according  to  the 
procedures  in  §  63.48  of  the  proposed 
rule.  Then,  emissions  of  the  pollutant 
being  increased  are  compared  to  de 
minimis  values  to  determine  if 
noncancer  toxicitv  from  chronic 


exposures  should  be  evaluated.  If  the 
emissions  are  above  a  de  minimis  value 
for  noncancer  effects  from  chronic 
e.xposures,  then  the  composite  scores 
are  evaluated  consistent  with  the 
determination  of  relative  hazard  for 
threshold  pollutants  (as  discussed  in 
§  63.43).  To  implement  tliis  approach 
requires  both  de  minimis  values  for 
noncancer  effects  from  chronic 
exposures  as  well  as  composite  scores. 
Public  comments  are  requested  on  these 
options,  on  the  availability  of  data  to 
implement  this  approach,  and  on  the 
scientific  and  policy  options  the  EPA 
should  consider  when  little  or  no  health 
effects  data  needed  to  implement  the 
approach  are  available. 

The  EPA  requests  comments  on  the 
overall  concepts  of  Option  2,  and  on  the 
practicality  and  availability  of  data  of 
each  of  the  proposed  options. 

5.  Weighted  Offsets 

Another  critical  decision  in  the 
determ.ination  of  "a  more  hazardous" 
decrease  in  emissions  is  whether  or  not 
to  allow  for  "weighted  offsets." 

Under  the  proposed  rule,  a  "more 
hazardous"  decrease  in  emissions  may 
be  determined  in  two  ways:  (1)  A  greater 
or  equal  decrease  in  emissions  of  a 
pollutant  that  is  deemed  "more 
hazardous"  according  to  the  scheme 
described  above,  or  (2)  more  (the 
proposed  rule  requires  1.25  as  much)  of 
a  pollutant  that  is  deemed  "equally 
hazardous." 

Under  a  weighting  system,  a  policy 
judgment  would  be  made  that  would 
assign  a  weighting  factor  for  each 
poliufant.  For  each  pollutant  being 
increased,  the  emission  rate  would  be 
multiplied  by  the  weighting  factor  to 
yield  a  weighted  emission  increase.  The 
sum.  over  all  pollutants,  of  the  weighted 
emission  increases  would  yield  an 
overall  weighted  emission  increase  for 
the  modification.  Similarly,  for  each 
pollutant  being  proposed  as  offsets,  the 
emission  decrease  would  be  multiplied 
by  the  weighting  factor  to  yield  a 
weighted  emission  decrease.  The  sum 
over  all  pollutants  being  decreased 
would  yield  an  overall  weighted 
decrease.  If  the  sum  of  the  weighted 
decreases  exceeded  the  sum  of  the 
weighted  increases  by  a  specified 
amount  or  ratio,  then  the  offsets  would 
be  approved.  Such  a  simple  system  of 
weighting  factors  for  the  most  toxic  HAP 
has  been  developed  by  the  EPA  for  use 
in  another  Clean  Air  Act  program  for 
early  reductions  pursuant  to  section 
112(i)(5). 

A  number  of  commentors  to  the  EPA 
have  supported  the  concept  of  weighted 
trading  as  providing  more  flexibility  for 
sources  to  find  acceptable  offsets.  Such 


JMI 


Federal  Register  /  Vol.  59.  No.  63  /  Friday.  April  1,  1994  /  Proposed  Rules 


15563 


a  system  could  create  more 
opportunities  for  offsets  than  the 
proposed  rule.  For  example,  a  system  of 
weighted  ofTsets  would  allow  olf^uts  of 
a  "more  hazardous"  quantity  of  "less 
hazardous"  pollutants  as  well  as  loss 
than  1  to  1  offsets  of  a  "more 
hazardous"  pollutant  if  tlie  exact 
quantity  of  that  polliitant  which  is 
"more  hazardous"  can  bo  determined. 

Another  coms^icnter  to  the  EPA  has 
suggested  that  the  "more  hazaidous 
pollutant"  language  in  sedion  112(g) 
docs  not  provide  for  weighted  offcets. 
Consequently  only  an  equal  or  greater 
quantity  of  a  "more  hazardous" 
pollutant  will  satisfy  the  requirements 
for  a  "more  hazardous  emissions 
decrease." 

1  he  EPA  attempted  to  develop  a 
system  of  weighting  factors  for  use  in 
the  section  112(g)  rule  and  a  draft 
approach  was  circulated  internally 
within  the  EPA  and  to  members  of  the 
Cle^n  Air  Act  Advistiry  Committw. 
During  the  review  process,  EPA 
scie.itists  emphasized  their  beiief  that  is 
not  possible  to  develop  a  generalized 
svstem  of  weighting  factors  for  such  a 
largo  and  diverse  number  of  pol'ufants 
thdt  is  scientifically  credible.  This 
conclusion  is  based  upon  limitations  in 
the  sciontific  data  base  on  health  effects 
for  the  various  HAP.  and  in  particular 
the  uncertainty  in  methods  for 
Quantifung  the  difference  in  hazard 
betwt?en  pollutants  with  varvmg 
eiidpoints  of  concern.  In  order  to 
provide  a  basis  for  public  dialogue  on 
tliis  issue,  the  EPA  is  providing  in  the 
public  docket  for  the  proposed  rule:  (1) 
A  description  of  the  EPA  draft 
weighting  factor  system,  and  (2)  a 
critique  on  the  issue  of  weighting  factors 
by  the  EPA's  Office  of  Research  and 
Dt  velopment.  The  EPA  requests 
comm.cnt  on  the  scientific  defensibiHty 
of  this  approach,  and  other  possible 
weighting  factor  approaches.  n>lative  to 
the  approach  in  the  proposed  nile. 

The  EPA  believes  that  there  are 
impoit.'nt  differences  between  the  needs 
of  the  section  112(g)  program  and  those 
of  the  section  112(i)(5)  "early 
reductions"  program.  The  approach 
used  in  the  early  reductions  program  is 
described  in  detail  in  the  Federal 
Register  notice  for  the  program  (56  FR 
27738,  June  13.  1991).  For  tlie  early 
reductions  program,  the  Act  requires  the. 
EPA  to  "limit"  the  offsetting  of  "high- 
risk"  pollutants.  Accordingly,  wei^ting 
factors  were  selected  for  a  relatively 
small  subset  of  the  hst  of  189  HAP.  For 
section  112(g),  an  approach  is  needed 
which  addresses  the  entire  list  of  189 
HAP.  For  the  early  reductions  program, 
it  was  felt  that  emissions  of  an 
extremely  small  (trace)  amount  of  a  very- 


hazardous  pollutant  could  prevent  a 
company  from  participating  in  the 
program  (they  may  not  be  able  to  reduce 
such  an  amount  by  90  percent);  the 
weighting  factors  were  developed 
princip'y  to  allow  companies  to  reduce 
hazjrd  by  controlling  emissions  which 
could  be  reduced  instead  of  the  L'-ace 
amount,  thus,  avoiding  this  trace 
emission  problem.  For  section  1 12(g), 
the  EP.^  bt:)ieves  ihjt  trace  emission 
increases  of  HAP  will  not  prevent 
beneficial  rr-suits.  because  trace 
emission  increases  likely  will  net  be 
greater  tlian  the  de  miniiTUf  emission 
rates  established  in  the  proposed  rule. 

/\n other  important  difference  betww'n 
tlie  two  programs  is  that  the  eailv 
reductions  program  will  always  involve 
an  environmental  benefit,  i.e.,  the  90  or 
95  percent  reduction  in  {l.\P  emissions. 
If  weighting  factors  are  inaccurate  under 
the  early  reductions  prrrpram.  the 
environmental  benefits  would  be 
somewhat  minimized,  but  benefits 
would  nonetheless  fx.rur.  On  the  other 
h.md.  if  a  wei>ihf:ng  system  is  used  for 
the  section  112(g)  nile  nnd  is  inaccurate, 
offsets  could  lead  to  an  increase  in 
hnzpjxJ  cr  the  health  risk. 

Tlit'  EPA  believes  that  it  is  important 
to  recognize  that  the  e.irjy  riKluctions 
weighting  spproacJi  was  not  intended  to 
serve  as  a  prt^cedent  for  o'her  programs. 
In  the  June  13.  1991  Federal  Register 
preamble,  the  EPA  f  n:pha-.iz>-d  this 
point  as  follows: 

The  Sfleclion  of  toddy's  apprndth  for 
pvirposisof  SfCtion  112(i|('S;(Ei  i.s  not 
irjtt'nded  to  estatiH-^h  a  pretHdent  for  the 
other  provisions  affwted  by  hazard  ranking 
or  preclude  the  conside.'atiiin  of  other 
ahcnidtiv.s  •    *    *  (.See  56  FR  27361). 

In  particular,  the  weighting  factors  t<l 
1  and  10  for  non-carcinogens,  wliich 
were  based  upon  a  broad  policy 
decision  for  the  early  reductions 
program,  are  inadequate  for  describing 
the  differences  m  potency  or  severity 
between  pollutants  for  purposes  of 
offr,et  comparisons  imder  section  112(g). 
The  actual  differences  in  potiucy 
between  the  non-carcinog^i-s  could 
span  many  orders  of  magnitude. 

The  EPA  recc;inizes  the  need  to 
provide  updated  information  related  to 
potency  estimates  and  weight  of 
evidence  as  new  scientific  data  become 
available.  The  EPA  requests  comment 
on  two  approaches  to  providing  such 
updates.  The  first  approach  would  be  to 
provide  for  periodic  updates  to  the 
ranking,  which  would  involve  periodic 
revisions  to  the  proposed  rule.  A  second 
approach  would  be  to  provide  for  a  data 
base  which  could  reflect  automatic 
updates  to  the  regulation.  The  latter 
approach  could  provide  for  a  more 


expeditious  process  for  updating  the 
ranking.  The  primary  disadvantage  of 
this  approach  is  that  it  might  require  the 
data  base  to  be  consulted  frequently  to 
ensure  an  up-to-date  assessment. 

V.  EHscBssion  of  the  Relationship  of  the 
Proposed  Requirements  to  Other 
Requirements  of  the  Act 

The  previous  sections  of  this 
preamble  discuss  the  requirements  of 
the  proposed  rule  in  defining  the 
requirements  of  section  112(g)  of  the  Ac1 
as  it  relates  to  constructed,  modified  or 
reconstructed  major  sources  of  HAJ^  In 
addition,  there  are  a  number  of  issues 
concerning  the  relationship  between  li.e 
requirements  of  section  1 12(g)  and  other 
requirements  of  the  Act  that  are  relevant 
to  the  implementation  of  the 
requirements  of  the  proposed  rule. 
These  issues  are  important  in  defining 
the  overall  responsibilities  of  States  and 
the  EPA  in  carrying  out  the 
requirements  of  section  112(^),  and  in 
understanding  how  section  112(g) 
requirements  relate  to  other  important 
requirements  of  the  Act.  The  purpov  of 
this  section  of  the  pr'jambie  is  to 
present,  and  to  take  comment  on,  a 
number  of  regulatory  ai-.d  statutory 
interpretations  related  to  these 
implementation  issues. 

A.  Rflationship  of  Section  112(gl 
hn pit-mentation  to  Title  V  Program 
Approval 

Title  V  of  the  Act  and  the  part  70 
n^guiulions  provide  that  a  State  seeking 
to  obtain  or  retain  appruval  of  a  title  V 
prognm  must  have  authority  to  assure 
conipliance  with  all  applicable 
require.ments  through  Lbe  title  V  permit. 
Section  502(b)[5)(A);  40  CFK 
70.4(b)(3)(i).  The  preamble  to  the 
proposed  operating  permits  rule 
explains  that,  in  the  context  of  sec;tioii 
112  the  permitting  authority  mus1  have 
authoritv  to,  "develop  and  enforce  ci'^-- 
by-ca.se  determinations  of  MACT  for 
new,  recunsLructed.  or  modified  sources 
where  no  applicchie  emissions 
lim.itationshave  been  vet  established." 
(!)()  FR  21723  (May  10,' 19'}])).  This  is 
reaffirmed  in  the  preamble  to  the  final 
operating  jiennits  rule.  (See  57  FR 
32260  (July  21,  1992).)  The  final  rule 
and  preambles  to  the  proposed  and  final 
rule  thus  make  clear  that,  to  "assure 
compliance"  with  section  112(g).  the 
Stale  must  be  able  to  make  case-by-case 
determinations  of  MACT. 

This  rule  and  preamble  language 
represent  what  EPA  considers  to  be  the 
most  natural  reading  of  section  112(g). 
The  EPA  reads  the  reference  in  section 
112(g)(2)  to  case-by-case  determinations 
made  by  "the  Adniixustrator  (or  the 
State)"  to  mean  that  these 
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determinations  must  be  made  by  the 
title  V  permitting  authority.  This 
reading  is  consistent  with  the  reference 
in  section  112(g)(2)  to  the  effective  date 
of  the  title  V  program  as  the  date  on 
which  the  requirements  of  section 
112(g]  become  applicable,  and  with  the 
title  V  requirement  that  major  sources  of 
HAP  submit  applications  for  title  V 
permits  regardless  of  whether  they  are 
subject  to  a  MACT  standard.  It  is  also 
consistent  with  the  reference  in  section 
112(j)  to  "the  Administrator  (or  the 
State)"  as  the  entity  that  must  make 
case-by-case  determinations  of  MACT 
and  issue  permits  incorporating  these 
determinations. 

As  noted  above,  the  authority  to 
implement  all  aspects  of  section  112(g) 
is  a  prerequisite  to  obtaining  and 
retaining  title  V  approval.  However, 
since  section  112(g)(2)  does  not  take 
effect  until  the  effective  date  of  a  title  V 
program,  EPA  believes  it  is  not 
necessary  for  the  State  to  have  this 
authority  upon  the  date  of  submittal  of 
the  title  V  program.  For  purposes  of  the 
permit  program  submittal,  it  is  sufficient 
for  the  State  to  demonstrate  that  it  has 
the  broad  legislative  authority  needed  to 
implement  all  aspects  of  section  112(g), 
to  include  a  commitment  that  it  will 
have  the  necessary  additional  authority 
and  resources  to  implement  section 
112(g)  upon  the  effective  date  of  the  title 
V  program.  In  practical  terms,  this 
means  the  State  must  be  able  to 
demonstrate  the  adequacy  of  its 
authority  and  resource  capabilities  with 
respect  to  section  112(g)  prior  to  the 
approval  of  the  title  V  program. 
However,  the  EPA  does  not  intend  to 
require  a  formal  demonstration  of 
adequate  authority  and  resources  at  that 
time  unless  it  believes  there  is  reason  to 
question  the  State's  ability  to  implement 
section  112(g). 

B.  Relationship  to  the  Section  112(1} 
Delegation  Process 

Under  section  112(1)  of  the  Act,  States 
have  the  option  of  developing  and 
submitting  to  the  Administrator  a 
program  for  implementing  the 
requirements  of  section  112,  including 
section  112(g).  The  EPA  promulgated  a 
rule  for  the  implementation  of  section 
112(1)  on  November  26, 1993  (58  FR 
62262).  This  rulemaking  added  §§  63.90 
through  63.96  to  40  CFR  part  63. 

The  EPA  proposes  that  the  approval 
processes  provided  under  section  112(1) 
be  used  to  facilitate  the  implementation 
of  section  112(g)  by  States  in  a  way  that 
minimizes  disruption  of  existing  State 
and  local  toxic  air  pollutant  permit 
programs.  Ehuing  the  mid  to  late  1980's, 
most  States  adopted  regulations  or 
procedures  to  review  toxic  air  pollutant 


emissions  from  new  and  modified 
sources.  In  some  cases,  those  programs 
already  regulate  some  or  all  of  the 
equipment  covered  by  section  112(g).  In 
other  cases,  the  programs  affect  fewer 
pollutants  or  do  not  require  as  stringent 
control  requirements.  The  section  112(1) 
process  can  be  used  by  States  to 
preserve  existing  requirements,  while 
incorporating  the  requirements  of  this 
proposed  rule,  into  an  overall  program 
that  meets  the  requirements  of  the  Act. 

The  section  112(1)  rule  provides  a 
State  with  several  options  for  gaining 
EPA  approval  of  alternative  State 
requirements.  Two  of  these  options  are 
applicable  to  section  112(g).  Under  the 
first  option,  addressed  by  40  CFR  63.92 
of  the  section  112(1)  rule,  a  State  may 
submit  a  program  implementing  section 
112(g)  with  changes  that  clearly  make 
their  program  no  less  stringent  than  the 
Federal  rule  (i.e.,  the  final  version  of  40 
CFR  part  63,  subpart  B).  These  changes 
are  referred  to  in  the  section  112(1)  rule 
as  "adjustments"  and  are  listed  in  40 
CFR  63.92.  An  example  of  such  an 
adjustment  for  section  112(g)  would  be 
lower  de  minimis  values.  Another 
option  which  is  available  to  a  State 
wishing  to  make  broader  changes,  or 
when  it  is  less  clear  that  differences  in 
the  State's  program  make  them  as 
stringent  as  the  Federal  rule,  is  to 
submit  a  detailed  demonstration  in 
accordance  with  40  CFR  63.93.  States 
wishing  to  use  this  approach  must 
provide  a  detailed  demonstration 
ensuring  that  for  all  affected  sources,  the 
State  rule  is  no  less  stringent  than  the 
Federal  rule. 

Some  States  may  choose  to  adopt  the 
Federal  section  112(g)  program  with  no 
changes.  Where  this  is  the  case,  the  EPA 
does  not  believe  that  a  formal  review 
process  is  required  under  section  112(1). 
For  such  States,  the  EPA  believes  that 
the  review  and  approval  process 
involved  in  its  review  of  the  part  70 
permit  program  submission  is  adequate 
to  ensure  that  the  section  112(1)(5) 
criteria  for  approval  of  the  State's 
section  112(g)  program  are  met. 

Hiere  are  two  important  issues  related 
to  section  112(1)  program  submittals  as 
they  relate  to  the  section  112(g) 
requirements.  The  EPA  requests 
comment  on  these  two  issues,  for 
purposes  of  providing  guidance  to  EPA 
Re^onal  Offices  and  States  regarding 
the  section  112(1)  approval  process  for 
section  112(g)  programs. 

First,  a  number  of  State  programs 
contain  technology  requirements 
(sometimes  referred  to  as  Toxic  Best 
Available  Control  Technology,  or  T- 
BACT).  An  important  issue  with  regard 
to  approval  of  section  112(1)  programs  is 
whether  such  T-BACT  programs  need 


to  include  consideration  of  the  "MACT 
floor"  described  in  section  112(d)  of  the 
Act.  The  EPA  believes  that  the  MACT 
floor  is  a  fundamental  requirement  of 
section  112(g)  determination,  and 
hence,  the  "MACT  floor"  must  be 
considered  to  obtain  approval  of  section 
112(g)  authority.  As  discussed 
previously  in  this  preamble,  the  EPA  is 
working  with  State  agencies  to  develop 
technology  transfer  methods  to  ensure 
that  the  consideration  ofthe  MACT 
floor  is  not  unduly  burdensome. 

Second,  a  number  of  States  have 
expressed  interest  in  implementing  the 
section  112(g)  program  without  the 
provision  for  emission  offsets.  The  EPA 
requests  comment  on  whether  the 
deletion  of  offsets  could  be  considered 
an  "adjustment"  which  could  be  added 
to  the  list  of  adjustments  in  40  CFR 
63.92.  For  existing  State  law  or 
programs  which  do  not  provide  for 
offsets,  the  EPA  believes  that  the 
inclusion  of  emission  offsets  provided 
by  the  Federal  section  112(g)  rule  would 
be  of  little  practical  use.  Accordingly,  if 
a  State  chose  to  continue  their  program, 
a  choice  which  is  specifically  allowed 
by  section  112(1),  and  that  program  does 
not  provide  offsets,  then  EPA  does  not 
believe  that  an  insistence  on  offsets  as 
a  condition  of  a  section  112(1)  approval 
is  necessary.  Furthermore,  the  EPA 
believes  that  States  have  broad  authority 
to  make  changes  to  specific  offset 
requirements  that  are  imposed  under 
the  Federal  rule  (for  example,  a  State 
requirement  for  a  risk  assessment  in 
addition  to  the  requirements  in  the 
section  112(g)  rule),  so  long  as  those 
changes  ensure  that  the  State  program  is 
no  less  stringent  than  any  requirement 
imposed  by  the  Federal  rule.  The  EPA 
requests  comment  on  the  above 
discussion  with  respect  to  State 
programs  without  offsets,  including  any 
specific  changes  to  the  proposed  rule 
which  could  serve  to  clarify  this  issue. 

C.  Section  1 12(i)(5)  Early  Reductions 
Program 

Section  112(i)(5)  allows  owners  and 
operators,  that  provide  early  reductions 
in  hazardous  air  pollutant  emissions,  to 
be  granted  a  6-year  extension  of  any 
compliance  date  for  emission  standards 
issued  under  section  112(d).  In  order  to 
participate  in  the  section  112(i)(5) 
program,  the  owner  or  operator  defines 
a  "source"  at  a  plant  site  for  which  a  90 
or  95  percent  reduction  in  emissions 
can  be  accomplished  before  the 
proposal  date  of  the  emission  standard. 
There  are  a  number  of  items  of 
clarification  on  the  relationship  between 
the  section  112(i)(5)  requirements  and 
section  112(g). 
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First,  the  extension  granted  by  section 
112(i)(5)  applies  only  to  that  equipment 
incorporated  within  the  "source"  for 
which  the  90  or  95  percent  reduction 
was  accomplished.  Other  equipment  at 
a  plant-site  not  included  within  that 
"source"  definition  are  subject  to 
section  112(g)  requirements  if  they  make 
changes  that  would  be  considered  to  be 
construction,  reconstruction,  or 
modification  of  a  major  source  pursuant 
to  the  proposed  rule. 

On  the  other  hand,  equipment  within 
the  "soiu-ce"  definition  for  which  there 
is  an  approved  early  reductions 
submittal  are  not  subject  to  further 
control  technology  requirements  under 
section  112(g).  Section  112(g)  requires 
case-by-case  MACT  where  no 
"applicable  emission  limitation"  exist. 
The  EPA  proposes  that  the  "alternative 
emission  limitation"  under  section 
112(i)(5)  be  considered  an  "applicable 
emissions  limitation"  for  purposes  of 
section  112(g),  such  that  compliance 
with  such  alternative  emissions 
limitation  shields  a  source  from  having 
to  comply  with  section  112(g). 

D.  Section  112(})  "Hammer"  Provision 

Section  112(j)  of  the  Act  contains 
case-by-case  MACT  requirements  for 
sources  for  which  EPA  has  not 
promulgated  emission  standards 
according  to  the  schedule  contained  in 
section  112(e)  of  the  Act.  If  EPA  has  not 
promulgated  an  emission  standard  for  a 
category,  then,  within  18  months  of  the 
deadline  for  that  standard,  the  owner  or 
operator  must  submit  a  permit 
application  to  obtain  a  case-by-case 
emission  limitation  judged  by  the 
permitting  authority  to  be  equivalent  to 
a  Federal  MACT  emission  limitation. 
The  EPA  has  proposed  a  rule  that  would 
implement  the  section  112(j) 
requirements.  (58  FR  37778,  July  13 
1993.) 

States  and  sources  implementing  the 
requirements  of  section  112  of  the  Clean 
Air  Act  need  to  understand  the 
potentially  complex  relationships 
among  the  requirements  of  section 
112(d),  (g)  and  (j). 

The  EPA's  primary  goal  is  to  create  as 
seamless  a  web  as  possible  between 
case-by-case  MACT  determinations 
under  section  112(g)  and 
implementation  of  subsequent  section 
112(d)  standards  for  those  same  source 
categories.  In  addition,  the  EPA  desires 
to  rationalize  the  section  112(g) 
provisions  with  the  section  112(j) 
provisions  requiring  case-by-case  MACT 
determinations  for  constructed, 
reconstructed,  and  modified  major 
sources.  While  under  the  Act  some  of 
the  specific  substantive  requirements  of 
section  112(g)  differ  under  the  Act  from 


the  substantive  requirements  of  sections 
112(j)  and  112(d).  the  EPA  intends  to 
ensure  the  greatest  possible  operational 
consistency  among  section  112(d),  (g), 
and  (j)  provisions. 

One  fundamental  principal  guiding 
the  design  of  all  three  programs  is  that 
substantive  control  requirements  under 
section  112(g)  hold  only  until  the 
requirements  of  a  sections  112(j)  or 
112(d)  standard  become  effective.  In 
other  words,  after  the  effective  date  of 
a  section  112(j)  case-bv-case  MACT 
determination  or  a  section  112(d)  MACT 
standard,  the  control  requirements  of 
section  112(j)  or  section  112(d) 
supersede  the  control  requirements  of 
section  112(g). 

The  EPA  considered  an  alternative 
approach,  i.e.,  the  finding  that  section 
112(g)  governs  all  changes  and  additions 
of  new  emission  units  at  existing 
sources  whether  or  not  a  section  112(d) 
or  section  (j)  standard  exists.  The  EPA 
rejected  this  approach  for  reasons 
enumerated  below.  Nevertheless  the 
EPA  requests  comment  on  both 
approaches. 

One  reason  for  rejecting  the  approach 
that  section  112(g)  control  extends  to 
sources  covered  by  section  112(d)  or 
section  112(j)  standards  is  that  it  leads 
to  the  conclusion  that  many  new 
sources  within  the  section  112(a)(4) 
definition  of  new  source  would  forever 
escape  having  to  apply  a  new  source 
MACT  level  of  control.  Such  an 
interpretation  is  in  conflict  with  the 
requirements  of  section  112(d). 

Section  112(a)(4)  defines  a  new  source 
as  "a  stationary  source  the  constniction 
or  reconstruction  of  which  is 
commenced  after  the  Administrator  first 
proposes  regulations  under  this  section 
establishing  an  emission  standard 
applicable  to  such  source."  Thus,  once 
a  standard  has  been  set  under  section 
112(d),  any  new  source  will  be  subject 
to  new  source  MACT.  Moreover,  under 
section  112(a),  a  "stationary  source"  can 
be  "major"  section  (1 12(a)(1))  or  "area" 
section  (112(a)(2)).  The  MACT  standard 
will  define  the  portion  of  a  facility  that 
is  considered  a  "source"  for  the 
purposes  of  the  particular  standard. 

Section  112(g)  applies  to  construction, 
reconstruction,  or  modification  of  major 
sources,  and  in  many  cases  will  have  an 
effect  on  sources  earlier  than  sections 
112  (d)  or  (j)  standards.  However, 
section  112(g)  only  requires  new  source 
MACT  on  new  major  sources,  and 
considers  any  other  new  emission  unit 
to  be  a  modillcation  of  an  existing  major 
source.  As  a  "modification,"  such  a  new 
emission  unit  will  be  required  to  apply 
for  existing  source  case-by-case  MACT 
determination  under  section  112(g). 
Therefore,  if  section  112(g)  were  to 


constrain  the  application  of  a 
subsequent  section  112(j)  or  section 
112(d)  standard,  many  new  emission 
units  under  the  section  112(a)(4) 
definition  of  "new  source"  would  never 
be  required  to  comply  with  new  source 
MACT. 

In  addition,  under  section  112(g)  a 
new  emission  unit  might  not  even  be 
required  to  meet  an  existing  source 
MACT  level  of  control.  Section  112(g) 
allows  for  modifications  to  either:  (1) 
Comply  with  a  case-by-case  "existing 
source"  MACT  determination  under 
section  112(g);  (2)  offset  emissions 
increases  in  lieu  of  applying  section 
112(g)  existing  source  MACT 
requirements;  or  (3)  if  its  emissions 
were  below  section  112(g)  de  minimis 
levels,  not  be  subject  to  any  control 
requirements  at  all.  The  EPA  believes 
that  section  112(g)  thus  provides  major 
sources  with  a  great  deal  of  needed 
fiexibility  before  section  112  (d)  or  (j) 
standards  are  set;  but  th.U  once  those 
standards  are  in  place  the  Act  intends 
that  these  sources  must  comply  with  the 
specific  requirements  of  those 
standards. 

Finally,  the  interpretation  that  section 
112(g)  governs  the  addition  of  new 
equipment  at  major  sources  to  which 
section  112  (d)  or  (j)  standards  already 
apply  has  some  anomalous 
implications.  One  examplo  would  be  a 
new  emission  unit  whose  emissions  are 
below  section  112(g)  de  minimis  levels 
for  a  particular  hazardous  air  pollutant. 
If  that  emission  unit  were  added  to  a 
major  source,  it  would  be  exempt  from 
the  requirements  of  section  112(g),  but 
would  be  required  to  apply  new  source 
MACT  control  under  section  112(j). 
However,  if  that  emission  unit  were  not 
below  section  112(g)  de  minimis  levels, 
it  would  be  required  to  comply  with 
section  112(g).  If  section  112(g) 
requirements  limit  the  application  of 
section  112(j),  then  the  source  would  be 
required  to  apply  existing  source 
MACT.  In  this  instance,  a  smaller 
emission  unit  would  be  required  to 
control  more  stringently  than  a  larger 
emission  unit. 

Another  example  of  anomalies 
resulting  from  this  reading  of  the  statute 
would  be  a  section  1 12(d)  standard  that 
sets  new  source  MACT  for  new  area 
sources  in  a  source  category.  Under  this 
reading,  major  sources  adding  new 
sources  could  avoid  new  source  MACT, 
but  any  new  area  source  would  have  to 
meet  new  source  MACT.  Again,  a 
smaller  unit  would  be  required  to 
control  more  stringently  than  a  larger 
emission  unit. 

Therefore  EPA  believes  that  the 
substantive  control  requirements  of 
section  112(g)  are  pre-empted  by  the 
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requirements  of  a  relevant  section  112(j) 
or  section  112(d)  standard,  in  cases 
where  the  construction,  reconstruction 
or  modification  occurs  after  the  date 
section  112(j)  or  section  112(d) 
standards  apply. 

However,  as  noted  above  in  the 
discussion  on  §  63.49  of  the  proposed 
rule,  the  EPA  believes  that  an  emission 
unit  already  complying  with  a  case-by- 
case  determination  under  section  112(g) 
should  be  assumed  to  comply  with  the 
requirements  of  section  112(j). 

E.  Subpart  A  "General  Provisions" 

As  mentioned  previously,  the  EPA 
has  proposed  "general  provisions"  to 
the  MACT  program  as  proposed  Subpart 
A  to  40  CFR  part  63  (58  PR  42760, 
August  11, 1993).  These  general 
provisions  contain  a  number  of 
definitions  and  provisions  that  generally 
affect  the  subparts  of  part  63  that  follow, 
including  Subpart  B  discussed  here. 
Another  purpose  of  the  general 
provisions  is  to  provide  general 
descriptions  of  requirements  that  are 
intended  to  direct  the  reader  to 
appropriate  subparts.  The  proposed 
general  provisions  envisioned  that  a 
subsequent  rulemaking  would  add 
language  to  cover  general  aspects  of  the 
section  112(g)  requirements.  In  today's 
proposed  rule,  tlie  EPA  proposes  a 
number  of  additions  to  subpart  A  to 
accomplish  this  goal.  These  additions 
are  not  intended  as  substantive 
interpretations  of  section  112(g)  of  the 
Act,  but  are  intended  to  direct  a  reader 
of  the  general  provisions  to  the 
substantive  requirements  in  Subpart  B. 
The  EPA  requests  comment  on  these 
general  provisions  additions. 

F.  Section  112(g)  Implementation 
During  the  Transition  Period 

Section  112(g)(2)(A)  requires  that  after 
the  effective  date  of  a  part  70  permit 
program  to  implement  title  V  of  the  Act 
in  any  State,  no  person  may  modify, 
construct  or  reconstruct  a  major  source 
of  HAP  in  such  State,  unless  the 
Administrator  (or  the  State)  determines 
that  the  MACT  limitation  in  this  section 
has  been  met  or  that  sufficient  offsets 
have  been  provided.  The  EPA  interprets 
the  statute  to  require  that  States  must 
implement  section  112(g),  including 
development  of  case-by-case  MACT 
determinations,  in  order  to  obtain  and 
retain  approval  of  a  part  70  permit 
program.  The  EPA  also  believes  that  the 
prohibition  on  construction, 
reconstruction,  or  modification  takes 
effect  on  the  approval  date  of  the  part 
70  program.  That  is,  subject  sources  may 
not  construct,  reconstruct,  or  modify 
unless  the  permitting  authority  has 


approved  either  a  case-by-case  MACT 
determination  or  an  Offset  showing. 

Under  section  502(a),  the  EPA  must 
approve  or  disapprove  within  12 
months  a  State  submittal  to  implement 
title  V  which  is  due  November  15, 1993. 
As  a  result,  the  final  EPA  rule  defining 
technical  and  procedural  requirements 
for  source  changes  subject  to  section 
112(g)  likely  will  not  be  published  until 
or  after  the  effective  date  of  some  State 
title  V  programs.  Under  this  scenario, 
these  States  would  be  faced  with 
implementing  section  112(g)  without 
necessarily  having  sufficient  time  to 
adopt  rules  at  the  State  level  that 
specifically  implement  section  112(g) 
and.  in  some  cases,  before  promulgation 
of  the  final  section  112(g)  rules.  In  an 
effort  to  avoid  unnecessary  disruption 
during  this  period,  EPA  is  clarifying 
how  States  can  implement  and  sources 
may  comply  with  all  aspects  of  section 
112(g)  during  the  transition  period 
occurring  as  the  State  adopts  the  final 
EPA  section  112(g)  rule  as  needed  or  has 
an  alternate  program  approved  under 
section  112(1).  Furthermore,  the  EPA 
proposes  that  in  order  to  maintain  full 
approval  of  this  part  70  program.  States 
must  complete  any  rulemaking  needed 
to  implement  EPA's  final  section  112(g) 
rules  on  or  before  18  months  from  the 
date  of  their  promulgation. 

Any  interim  mechanism  operating  in 
the  transition  period  must  produce 
source  requirements  that  are  federally 
enforceable  and  consistent  with  those 
that  otherwise  would  result  from 
implementing  the  promulgated  section 
112(g)  rule  (or,  prior  to  promulgation, 
reasonably  consistent  with  the  proposed 
rule).  The  EPA  believes  that  any 
transition  program  must  provide  results 
consistent  with  the  final  rule  (in 
substance  and  process)  in  order  for 
sources  to  have  reasonable  certainty 
regarding  their  ability  to  comply  with 
section  112(g)  and  its  implementing 
regulations.  Finally,  the  EPA  believes 
that  the  transition  program  must  be 
carried  out  through  existing 
mechanisms  which  do  not  require 
significant  new  investments  in  time  and 
infrastructure  development  by  the  State 
to  implement  or  by  sources  in  order  to 
comply.  The  EPA  prefers  that  these 
limited  resources  be  instead  focused  on 
incorporating  the  requirements  of  the 
promulgated  rule  into  existing  State 
programs.  The  EPA  believes  that  there 
are  several  potential  mechanisms 
available  to  implement  the  section 
112(g)  requirements  consistent  with 
these  criteria. 

First,  sources  proposing  changes  that 
would  be  subject  to  section  112(g)  could 
be  issued  a  part  70  permit  which  would 
app  y  to  all  requirements  applicable  to 


the  source  under  the  Clean  Air  Act. 
including  those  under  section  112(g) 
which  apply  to  the  HAP  emissions  from 
the  constructed,  reconstructed,  or 
modified  unit(s)  of  a  facility  and  the 
additional  facility  emission  units  used 
in  an  offset  demonstration,  if  any.  Using 
this  option  could  involve  some 
additional  procedural  steps  beyond 
those  required  in  the  section  112(g) 
rules  and  certainly  would  require  more 
comprehensive  permit  conditions  to  be 
met  than  just  those  of  section  112(g). 
However,  this  procedure  would  not 
necessarily  result  in  large  new  delays 
because  the  Act  does  require 
expeditious  processing  of  any  part  70 
permit  involving  a  construction  activity. 
In  particular,  section  503(c)  of  the  Act 
in  discussing  the  required  schedule  for 
State  processing  of  operating  permit 
applications  necessitates: 

Such  authority  shall  establish  reasonable 
procedures  to  prioritized  such  approval  or 
disapproval  actions  in  the  case  of 
applications  for  construction  or  modification 
under  applicable  requirements  of  this  Act. 

The  EPA  interprets  this  language  to 
require  that  States  prioritized  operating 
permit  review  for  all  facilities  which 
have  been  or  become  subject  to  the 
requirements  of  section  112(g).  The  EPA 
expects  that  this  priority  schedule  will 
further  ensure  timely  compliance  with 
the  promulgated  rule. 

The  EPA  also  takes  comment  on  the 
possibility  for  States  to  issue  specialty 
title  V  permits  specific  to  section  112(g] 
actions.  The  State  would  determine 
terms  and  conditions  for  such  a  permit 
based  on  the  promulgated  EPA  rule  for 
section  112(g).  Although  the  Act  in 
general  requires  that  any  title  V  permit 
must  address  all  applicable 
requirements,  EPA  believes  that 
exceptions  to  this  rule  may  be  possible, 
but  only  in  exceptional  circumstances 
where  the  issuance  of  a  short-lived 
single-purpose  operating  permit  is 
necessary  in  order  to  implement  clear 
statutory  objectives.  The  EPA  takes 
comment  on  whether  this  is  the  case 
here. 

As  a  second  basic  option,  the  EPA 
proposes  that  all  State  Implementation 
Plans  (SIP)  approved  new  source  review 
(NSR)  programs  are  authorized  to 
establish  Federally  enforceable 
conditions  for  HAP,  as  well  as  for 
criteria  pollutants.  Clearly,  States  can 
develop  HAP  emission  limits  meeting 
section  112(g)  in  the  NSR  program 
approved  by  EPA  pursuant  to  section 
110(a)(2)(C)  as  part  of  the  State's  overall 
plan  to  attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
Moreover,  these  existing  programs 
either  already  require  or  can  be 
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enhanced  in  any  specific  pennit 
issuance  situation  to  meet  a  process 
equivalent  to  that  which  is  Hkely  to  be 
required  in  the  final  section  112(g)    • 
rules.  Extending  this  recognition 
directly  to  all  HAPs  would  be  based  in 
part  on  the  general  authority  of  section 
112(1)  to  recognize  State  toxic  control 
programs  to  establish  Federally 
enforceable  requirements,  and  in  part  on 
EPA's  general  authority  under  section 
301  to  "prescribe  such  regulations  as  are 
necessary  to  carry  out  its  functions" 
under  the  Act.  The  EPA  believes  that 
such  recognition  is  consistent  with  both 
the  need  for  a  workable  transition 
program  for  section  112(g)  and  the 
reasonable  need  for  a  mechanism  to 
allow  sources  to  develop  conditions 
limiting  their  potential  to  emit  for  H.\P 
and  their  potential  applicabilitv  tu 
section  112. 

Under  this  approach,  the  EP.A  would 
presumptively  approve  a  State 
preconstruction  program  pursuant  to 
section  112(1)  to  the  extent  that  it  would 
be  used  to  meet  criteria  equivalent  to 
those  provided  for  in  this  proposal  for 
notice  of  case-by-case  M^CT  approvals. 
That  is,  EPA  would,  under  section 
112(1)  authority,  presume  acceptance 
and  use  of  this  mechnn-L-m  in 
conjunction  with  the  approval  of  the 
part  70  program  for  a  State,  unless  the 
State  requests  otherwise.  Accordingly, 
in  most  States,  no  formal  rulemaking 
pursuant  to  proposed  Subpart  E  would 
be  required.  States  working  with  this 
approach  could  then  use  the  State's  NSR 
permitting  mechanism  to  develop 
appropriate  limits  under  adequate 
procedures  to  meet  the  EPA's  final  rules 
to  implement  section  112fg). 

The  EPA  requests  comments  on  all 
aspects  of  the  proposed  approach  to 
establishing  workable  section  112(g) 
procedures  in  the  interim  period  before 
promulgation  of  the  final  section  112(g) 
rule  and,  in  some  cases,  before  requisite 
new  authorities  are  obtained  by  State 
authorities.  In  particular,  the  EPA 
requests  comments  on  the  need  for  and 
appropriate  maximum  length  of  this 
interim  period. 

Finally,  the  EPA.also  requests 
comment  on  an  alternative  approach  to 
facilitate  implementation  of  section 
112(g)  requirements  during  this  interim 
period.  Under  this  approach,  during  this 
interim  period  only,  the  EPA  would 
recognize  any  applicable  limits  that  are 
State-enforceable  as  adequate  to  meet 
the  requirements  of  the  statute 
concerning  section  112(g). 


VI.  Administrative  Requirements 

A.  Executive  Order  12S66 

A  regulatory  impact  analysis  (RI/\) 
was  prepared  for  the  proposed 
regulation.  The  RIA  was  prepared  under 
the  guidelines  outlined  in  Executive 
Order  12866  and  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  even 
though  the  proposed  regulation  is  not 
expected  to  be  "significant"  as  defined 
in  the  Order.  The  regulation  is  not 
expected  to  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more;  it  is 
not  expected  to  cause  a  major  increase 
in  costs  or  prices  to  society;  and  it  is  not 
expected  to  cause  significant  adverse 
effects  on  competition.  The  objective  of 
the  RIA  is  to  evaluate  the  costs  and 
benefits  associated  with  the  proposed 
regulation.  A  further  objective  of  the 
RIA  is  to  show  that  the  proposed 
regulation  will  maximize  net  benefits  to 
society. 

It  is  difficult  to  address  with  precision 
the  cost  impacts  of  section  112(g)  of  the 
Act.  The  calculation  of  future  impacts 
requires:  (1)  Data  en  the  number  of 
major  sources  of  hazardous  air 
pollutants  in  the  United  States,  (2) 
predictions  of  the  number  of  changes 
that  would  occur  at  these  major  sources 
that  would  trigger  section  112(g),  and  (3) 
estimates  of  the  average  impacts  each 
such  change  will  experience  if  section 
112(g)  were  to  require  early  MACT 
controls  and  (4)  estimates  of  the  degree 
to  which  a  typical  construction, 
reconstruction  or  modification  subject 
to  section  112(g)  would  already  be 
subject  to  a  promulgated  MACT 
standard  or  State  and  local  requirement. 
Because  great  uncertainty  exists  in  each 
of  these  areas,  the  RIA  estimates  for  the 
various  scenarios  of  section  112(g) 
approaches  are  intended  to  "bracket" 
the  range  of  possible  impacts,  rather 
than  to  predict  with  precision  the 
differences  that  may  occur  under 
various  policy  options. 

The  impacts  (cost  and  emission 
reductions)  of  the  section  112(g) 
program  are  assumed  to  begin  in  1993 
and  increase  as  additional  state  agencies 
are  subject  to  the  program.  Impacts  are 
expected  to  extend  to  the  year  2002. 

The  annual  cost  impacts  are  expected 
to  reach  a  peak  cost  between  1995  and 
1996  and  decrease  as  more  major 
sources  become  subject  to  Federal 
MACT  standards  issued  under  section 
112(d).  Scenario  1,  which  is  used  to 
illustrate  a  program  with  wide 
applicability  and  which  creates  little 
opportunity  for  obtaining  offsets,  would 
result  in  the  greatest  cost.  Scenario  1  is 
estimated  to  result  in  an  average  annual 
cost  of  $96  million.  Scenarios  2  and  3, 
involving  intermediate  coverage,  would 


result  in  approximate  annual  control 
costs  of  S25  to  S28  million,  respectively. 
Scenario  4,  which  is  used  to  illustrate  a 
program  with  minimal  coverage,  would 
result  in  costs  of  about  S9  million 
annually.  These  cost  estimates  do  not 
include  estimates  of  the  opportunity 
cost  associated  with  requiring  approval 
of  a  proposed  offset  prior  to  operation 
and  the  pre-construction  review 
requirements  for  case-by-case  MACT 
determination.  The  EP,^  plans  to 
develop  a  rough  estimate  of  these  costs 
in  developing  the  final  RIA,  and  solicits 
comments  and  quantitative  information 
on  the  nature  and  magnitude  of  these 
costs.  The  scope  and  extent  of  analysis 
on  these  issues  will  be  constrained  by 
the  EPA's  budgetary  limitations. 

The  absence  of  valuation  and 
sufficient  exposure-response 
information  precludes  a  quantitative 
benefits  analysis.  However,  there  was  an 
attempt  made  to  determine  the  benefits 
that  would  be  needed  to  justify  general 
program  directions.  The  EPA  believes  it 
is  probable  that  the  benefits  of  the 
proposed  regulation  are  penerally 
consistent  with  the  prcdict«'d  impacts. 

The  proposal  identifies  ;it  several  ■ 
places  key  alternative  options  for 
implementing  section  112ik).  In 
developing  a  final  rule,  the  EPA  intends 
to  analyze  the  costs  and  emission 
reductions  associated  With  a  few  of  the 
most  important  variables  associated 
with  these  options.  Examples  of 
possible  issues  include  costs  as^•ociated 
with  the  alternative  definitions  of 
"constnict,"  and  opportunity  coUs  of 
upfront  reviews  and  offset  restrictions. 
The  EPA  solicits  comments  on  which 
such  issues  should  be  includod.  as  well 
as  comments  and  data  on  these  issues 
that  would  support  this  ar.alysis.  The 
scope  and  extent  of  analysis  on  these 
issues  will  be  constrained  by  the  EPA's 
budgctan,'  limitations. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  entities.  If  a 
preli.minary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
then  a  regulatory  flexibility  analysis 
must  be  prepared. 

The  Regulatory  Act  guidelines 
applicable  to  the  proposed  regulation 
indicate  that  an  economic  impact 
should  be  considered  significant  if  it 
meets  one  of  the  following  criteria:  (1) 
Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  in 
consumers;  (2)  compliance  costs  as  a 
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percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closures  of  small  entities.  A 
substantial  number  of  small  entities  is 
generally  considered  to  be  more  than  20 
percent  of  the  small  entities  in  the 
affected  industry.  An  analysis  was 
conducted  to  assess  the  economic 
impacts  associated  with  the  proposed 
regulation.  Although  the  number  of 
facilities  affected  by  section  112(g)  can 
be  identified,  information  on  the  sizes  of 
these  facilities  is  unavailable.  However, 
it  is  expected  that  the  control  cost  each 
facility  may  face  will  be  small  compared 
to  the  average  annual  revenues  in  the 
industries  affected  by  section  112(g). 
Therefore,  it  is  not  expected  that  the 
impacts  of  section  112(g)  will  be 
considered  significant  as  defined  above. 

This  regulation  does  not  affect  a 
significant  number  of  small  businesses, 
small  governmental  jurisdictions,  or 
small  institutions.  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposal  have  been 
submitted  for  approval  to  0MB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 


3501  et  seq.  An  information  collection 
request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1658.01) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(PM-2234).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

The  EPA  prepared  estimates  of  the 
average  annual  burden  hours  needed  to 
collect  and  prepare  information 
required  under  section  112(g)  for  each  of 
the  regulatory  scenarios  examined  in 
preparing  the  Regulatory  Impact 
Analysis  (see  discussion  above).  The 
burden  estimates  presented  below  are 
an  accumulation  of  the  estimated 
annual  burden  hours  that  would  be 
experienced  by  industry  respondents, 
state  and  local  agencies,  and  EPA  under 
the  various  regulatory  scenarios. 

The  average  annual  burden-hours  that 
would  be  required  imder  Scenario  1, 
which  was  used  to  illustrate  a  wide- 
reaching  program,  is  approximately 
1.823,000  hours.  Scenario  2  and  3,  used 
to  illustrate  a  program  with  intermediate 
coverage,  would  result  in  an  average 
annual  burden  of  approximately 
460.000  and  390,000  hours, 
respectively.  Scenario  4,  a  program  with 
minimal  coverage,  would  result  in  an 
average  burden  of  approximately 
228,000  hours.  The  estimates  for 
Scenario  2  and  3  are  probably  the  most 
consistent  with  the  provisions  of  the 
proposed  rule. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden  to 


Chief.  Information  Policy  Branch  (PM- 
223Y):  U.S.  EPA.  401  M  Street,  SW., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

Vn.  Suggest  Format  for  Comments 

There  are  a  relatively  large  number  of 
issues  for  which  the  EPA  is  requesting 
comment  on  the  proposed  rule. 
Accordingly,  the  EPA  expects  a 
significant  effort  will  be  required  in 
responding  to  those  comments.  The  EPA 
would  appreciate  efforts  by  commenters 
to  follow  the  general  outline  contained 
in  Table  7.  Additionally,  the  EPA  would 
appreciate,  if  possible,  that  comments 
generated  using  a  word  processing 
software  should  be  sent  on  a  clearly 
labeled  3.5  inch  IBM-compatible 
diskette.  Comments  formatted  in 
WordPerfect  5.0  or  5.1  may  be 
submitted  as  is;  comments  prepared  by 
other  word  processing  software  should 
be  submitted  in  an  "unformatted" 
mode.  Comments  should  refer  to  page 
numbers  and  columns  whenever 
possible,  and  should  cross-reference  the 
issue  number  in  Table  7. 

Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
112.114.116,  and  301  of  the  Clean  Air 
Act.  as  amended;  42  U.S.C,  7401,  7412. 
7414. 7416. and  7601. 


Table  7.— Suggested  Format  for  Comments  on  the  Proposed  Section  112(g)  Rule 


Topic  and  Issue  No. 


Citation  in  regu- 
lation 


Citation  in 
preamt)le 


Issues 


I.  General  Applicability  Issues: 

I  

2 

3 

4 

II.  Requirements  for  Con- 
structed and  Reconstructed 
Sources: 

5 

6 

7 

a ; 

9 

10 

II  

III.  Requirements  for  Modified 
Major  Sources: 

12 

13 


63.40(b)  ... 
63.40<b)  ... 
63.40(c) 

63.42 

63.42 

63.42 

63.42 

53.42 

53.42 

63.42 

63.43(b)(3) 
63.43(b)(3) 


II.B.3 
|li.A.2.a 
III.A.2.b 
III.A.3 


III.C.2 
III.C.2 

II1.C.2 

III.C.2 
III.C.2 

I11.C.2 
III.C.3 


1I1.D.2 
III.D.2 


Requirements  for  guidance  under  section  1 12(g). 
Grandfathering  of  projects  already  underway. 
SIC  codes  inclusion  in  definition  of  major  source. 
Exclusion  for  Steam  generating  units. 


Definitions  of  constructed  and  reconstructed  sources. 

Alternative  readings  of  the  Act  regarding  new  equipment  at  an  existing 

plant  site.  Preference  for  Alternative  A  vs.  Alternative  B. 
Whether  definition  of  emission  unit  should  be  mora  prescriptive  under  Al- 

terrrative  A. 
Definition  of  "greenfield  site". 
Whether  Act  would  support  a  reading  treating  ail  new  equipment  at  a 

major  source  plant  site  as  "construction". 
Other  possible  definitiorre  of  "construct". 
Derinition  of  reconstruct  a  major  source. 


"Modification"  and  emission  points  affected  by  the  nxxSfication. 
Other  approaches  to  MACT  coverage,  including  plant-wide  coverage  or 
subdividing  plant  site  into  major-emitting  emission  units. 
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Table  7.— Suggested  Format  for^Comments  on  the  Proposed  Section  112(g)  Rule— Continued 


Topic  and  Issue  No. 


14 


15 

16 
17 
18 
19 


IV.  De  Minimis  Values: 

20 

21  

22 


23 
24 

25 

26 
27 

28 

29 
30 
31 
32 

33  , 

34  . 


V.  MACT  Determinations: 
35 


36 

37 

38 
39 

40 

41 

42 
43 
44 

45. 

46. 

47. 


VU.  Offset  Denuinstrations: 
48 


Citation  in  regu- 
lation 


63.43(c)(1) 

through 

63.43(c)(4) 

and 

63.43(c)(7). 
63.41, 

63.43(c)(5) 

and  (6). 
63.43(c)(6)  ... 


63.43(d) 


63.43(e).  63.46 

63.47. 
63.43(f)  


49 


63.44 
63.44 
63.44 

63.44 
63.44 

63.44 

63.44 
63.44 

63.44 

63.44 

63.44 

63.44 

63.44 

63.44  , 

63.44 

63.41  . 


63.45(b)(2)  and 
63.45(f). 

63.45 


63.45 

63.45 

63.45.  MACT 
Guidelines. 
63.45 


63.45 
63.45 
63.45 


53.45(i) 

63.45(g)(7) 
63.45(h)  .... 


63.47 

63.46,  63.47  , 


Citation  in 
preamble 


III.D.3 

III.D.3 

III.D.3 

III.D.4 

III.D.4 

II1.D.5 

III.E.3(a) 
III.E3(a) 
III.E.3(a) 

III.E.3(a) 
!II.E3(a) 

III.E.3(b) 

III.EJMb) 
III.E.3(c) 

III.E.4 

III.E.4 

II1.E.4 

III.E.6 

III.E.6 

III.E.7 

III.E.9 

III.B.8 

III.F.1 

III.F.2 

III.F.2 
II1.F.3 
I1I.F.3 

III.F.3 

IILF.3 
III.F.4 
IM.F.6 

m.F.8 

III.F.8 
III.F.9 

1II.G2 
III.G.2 


Issues 


Exclusion  issues  (except  for  attemative  raw  materials  and  operations). 


Definition  of  "Operations  that  the  major  source  is  designed  to  accommo- 
date." Permit-allowable  framework  for  raw  material  substitutions/alter- 
native operating  scenarios. 

Whether  operational  changes  allowed  in  State  permits  can  be  incorporated 
into  Title  V  permits  without  triggering  section  1 12(g). 

Proposed  method  for  determining  actual  emissions.  NSPS  vs.  PSD  ap- 
proach. 

Whether  offsetting  should  be  restricted  for  VOC  reductions  used  for  control 
of  ozone  or  credited  under  PSD/NSR. 

Proposed  treatment  of  increases  and  decreases  of  the  same  pollutant. 

Adjustment  for  7-year  exposure  period,  including  specific  alternatives. 

Model  plant  assumptions. 

Altemative  approach  involving  2  tables,  to  account  for  site-specific  condi- 
tions. 

1 0  ton  cap  on  de  minimis  values. 

Default  value  of  1  ton/year  de  minimis  for  carcinogens  with  no  potency  es- 
timate. 

Composite  score  approach  to  setting  de  minimis  levels  for  threshold  pollut- 
ants with  no  RfC. 

5  tons/year  default  de  minimis  levels  for  pollutants  lacking  data. 

Methodology  and  values  described  in  preamble  for  setting  de  minimis  rates 
for  pollutants  to  reflect  concerns  regarding  short-term  exposure. 

Cap  of  0.01  tons  per  year  for  Great  Waters  pollutants;  other  alternatives 
such  as  0.1  tons  per  year  or  10%  of  health-based  values. 

Proposed  approach  to  de  minimis  level  determination  for  polycyclic  organic 
matter  (POM). 

Comment  on  treatment  of  POM  under  section  1l2(k)  and  section 
112(c)(6). 

One  significant  figures  approach  vs.  alternative  "binning"  of  de  minimis 
values. 

Whether  the  de  minimis  definition  should  consider  a  specified  concentra- 
tion in  a  product  or  mixture. 

Concept  of  de  minimis  index  for  addition  of  assessing  contritxrtion  of  mul- 
tiple pollutants  toward  a  de  minimis  level. 

De  minimis  levels  for  radionuclides. 

Inclusion  of  additional  emission  points  in  the  definition  of  "MACT-affected 
emission  uniT. 

Process  outlined  in  Rgure  7  pertaining  to  1 12(g)  requirerrients  after  MACT 
standard  is  issued.  Notifrcation  requirements;  alternative  requirements, 
e.g.  30-60  days  t>efore  startup. 

Legal  reading  of  the  act  regarding  preconstrucfion  review  of  MACT  deter- 
minations. 

Alternative  approach  requiring  pre-operation  review. 

MACT  fkx)r  determination.  Irx^ion  of  sources  outside  the  U.S. 

Treatment  of  MACT  floor  in  the  regulation,  inctudrng  suggested  n«thods  in 
MACT  guidelines  document. 

Design  and  use  o!  MACT  Database;  feasibility  of  reliance  on  data  trase  for 
MACT  floor  information. 

Cut-off  date  for  "available  information." 

Approaches  to  subcategorization. 

Relationship  between  Title  III  and  Title  V,  particularly  »vhettier  section 
1 12(g)  requirements  can  be  added  to  the  permit  post-operation. 

Public  review  as  a  prerequisite  to  iederal  enlorceatHlity  of  case-by-case 
MACT  determinations. 

Use  of  section  112(1)  to  approve  attemative  State  administrative  require- 
ments for  review  of  case-by-case  MACT  determinations. 

Whetfier  MACT  approval  should  expire  if  failure  to  construct  occurs  after 
18  rrxjnths. 

Restriction  on  shutdowns  and  curtailments  in  simplified  offset  demonstra- 
tion. 

Requirement  for  pre-operation  review  of  offsets.  Altemative  approaching 
allowing  for  review  fwst-operation. 
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Table  7.— Suggested  Format  for  Comments  on  the  Proposed  Section  112(g)  Rule— Continued 


Topic  and  Issue  No. 


50  . 

51  . 

52 
53 


JMI 


VIII.    Proposed    Approach    for 
Demonstrating    That   Oftsets 
A'-e  "More  Hazardous": 
54 


Citation  in  regu- 
lation 


63.46,  63.47 
63.46,  63.47 

63.46,  63.47 
63.49  


56 
57 
58 


59 63.43 

60 63.48 


63.48 

63.48 

63.48 
63.48 
63.48 


61 
62 

63 
64 


65 
66 
67 


IX.  Other  Hazard  Ranking  Is- 
sues: 

68 

69 


63,48 
63.48 

63.48 
63.48 


63.48 

63.48  .-,. 

63.48(b) 


7U 
71 
72 
73 
74 


75 
76 


.  Discussion  of  the  Relation- 
ship of  the  Proposed  Re- 
quirements to  Other  Parts  of 
the  Act: 

77 

78 

79  ..: 


81 
82 

8,1 


84 


Citation  in 
preamble 


III.G.2(c) 
l|I.G,3 

IIIG.3 
III.H 


IV.A 

IV.B 

IV.C.1 
IV.C.2 

IV.C.3(a) 

IV.C.4(b) 
IV.C.4(b) 

1V.C.5.(b) 
IV.C.6.(b) 

IV.C.7 
iV.C.8 


IV. D.I  (a) 
IV. D. 1(b) 
IV.D.2 


1V.G.1 
iV.G.1 


IV.G.2 
IV.G.2 
IV.G.3 
IV.G.4 
IV.G.4 


IV.G.5 
IV.G.5 


V.A 
V.B 

V.B 


V.D 
V.E 
V.F 

V.F 


V.F 


Issues 


General  comments  on  the  two  approaches  "contemporaneous"  and  "sim- 
plified" including  whether  one  ought  not  be  included  in  the  final  rule. 

Whether  offset  determinations  should  comply  with  certain  provisions  in  40 
CFR  part  70  or  enhanced  monitoring  provisions  pursuant  to  section  114 
of  the  Act. 

Additional  language  to  facilitate  consideration  of  source  reduction  pro- 
grams. 

Compliance  extension  for  emission  units  subject  to  subsequent  MACT 
standards.  Also,  whether  section  112(g)  MACT  is  sufficient  for  subse- 
quent section  1l2(j)  requirements. 


Two  alternative  readings  of  section  112(g)(1)(A).  More  hazardous  "pollut- 
ant" vs.  more  hazardous  "quantity." 

Whether  overall  approach  to  offsetting  restrictions  strikes  an  appropriate 
balance  given  legal,  policy,  scientific  and  practical  considerations. 

Creation  of  the  "high-concern"  category  of  pollutants. 

Relative  hazard  between  categories  of  pollutants. 

Other  endpoints  and  pollutants  which  qualify  a  pollutant  to  be  considered 
"non-threshold". 

Use  of  ED10  as  a  potency  estimate  for  carcinogens  in  the  hazard  ranking. 

Treatment  of  carcinogens  without  potency  estimates  with  regard  to  relative 
hazard  ranking. 

Matrix  aporoach  to  the  hazard  ranking. 

Methodologies  that  could  be  used  to  identify  and  rank  pollutants  of  con- 
cern for  severe  toxicity  from  short-term  exposures. 

Treatment  of  "unrankable"  pollutants. 

Treatment  of  the  17  HAPs  listed  under  section  112(b)  as  chemical 
groupings.  Selection  of  sut)groupings  included  in  the  ranking.  Methodol- 
ogy for  ranking  them. 

Reiative  hazard  determination  tjetween  carcinogens:  treatment  of  uncer- 
tainty of  potency  estimates. 

Potential  hazard  reduction  when  a  group  A  carcinogen  is  offset  by  a  group 
C  carcinogen  of  higher  potency. 

Treatment  and  consideration  of  uncertainty  in  composite  score  determina- 
tion of  relative  hazard. 


Consideration  of  non-inhalation  hazard  from  hazardous  air  pollutants. 
How  to  consider  explicitly  information  on  bioconcentration  and  persistence 

to  place  threshold  pollutants  into  the  "high-concern"  pollutant  list  and 

apply  further  offsetting  restrictions. 
Half-life  consideration  in  the  hazard  ranking. 

Treatment  of  reactive  transformation  products  of  hazardous  air  pollutants. 
Appeal  process  to  address  errors  in  a  potential  offset. 
Treatment  of  non-cancer  effects  of  carcinogens:  possible  approaches. 
Comment  on  taking  the  spectrum  of  health  effects  directly  into  account  for 

offset  determinations  and  the  policy  and  scientific  options  considered 

when  little  or  no  health  effects  data  are  available. 
Development  of  scientifically  defensible  system  of  weighted  offsets. 
Approaches  for  providing  updates  to  the  ranking. 


Relationship  of  Section  1 12(g)  implementation  to  Title  V  program  approval. 

Whether  a  State  program  deleting  offsets  could  be  considered  an  adjust- 
ment under  section  1 12(1)  of  the  act  and  added  to  40  CFR  63.92. 

Whether,  in  States  with  existing  State  rules  which  woukj  make  offsets  un- 
usable, that  program  can  be  approved  under  section  112(1)  wittwut  off- 
sets. 

Relationship  between  112(g).  112(d)  and  112G). 

General  provisions:  additions  to  them  in  112(g)  rule. 

Possibility  for  States  to  issue  specialty  title  V  permits  specific  to  section 
112(g)  actions. 

1 12(g)  procedure  in  the  interim  period  before  promulgation  of  the  final  sec- 
tion 1 12(g)  rule:  need  for  and  appropriate  maximum  length  of  the  interim 
period. 

Feasit)ility  of  approaches  described  for  implementation  of  section  112(g) 
I      requirements  during  interim  period. 
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Table  7.— Suggested  Format  for  Comments  on  the  Proposed  Section  112(g)  Rule— Continued 


Topic  and  Issue  No. 

Citation  in  regu- 
lation 

Citation  in 
preamole 

Issues 

XI.  Analysis  Relative  to  Federal 

Administrative  Requirements: 

85 

VI  .A 
VI.C 

Comments  on  regulatory  impact  analysis,  including  any  additional  analysis 
that  Gould  be  prepared  for  the  final  mle. 

Comments  relative  to  papenwork  reduction  act,  including  comments  on  bur- 
den analysis. 

86 

List  of  Subjects 

40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances,  Intergovernmental  relations. 


Reporting  and  rpcordkeeping 
requirements. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  relations. 


Dated;  February'  28,  1994. 
Carol  M.  Browner, 
Administrator. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  '.'■3  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3737;  FR-3659-N-01) 

NOFA  for  the  Public  and  Indian 
Housing  Drua  Elimination  Progra.-n 
(PHDEP)— FY-1994 

agency:  OfHro  of  the  Assist-.nt 

Socretar>-  for  Public  and  India.T 

Housing. 

ACTION:  Notice-  of  funding  avaliab:l:tv 

(NOFA)  for  Fiscal  Year  (FY)  1994. 

SUMMARY:  This  NOFA  announcps  HUD  s 
FY  1994  funding  of  S231.978,6:n  ;inder 
the  Public  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)  for  use  in 
eliminating  drug-related  crime.  Funded 
programs  must  be  part  of  a 
comprehensive  plan  for  addressing  the 
problem  of  drug-related  crime.  In  the 
body  of  t^'-^  document  is  information 
conccrnii.-,  the  purpose  of  the  NOFA. 
applicant  eligibility,  available  .'imounts. 
selection  criteria,  financial 
requirements,  monagemenl,  and 
application  processing,  including  how 
to  apply.  hc;w  selections  will  be  mide. 
and  hov.  applicants  wiil  be  notiiled  of 
re.sults.  H'/'-eafler,  the  tc-rm  housing 
authority  (HA)  shall  include  public 
housing  agencies  (rHAsj  and  Indiitn 
housing  aulho.-ities  (IHAs). 
DATES:  Applications  must  be  rerti\,ed  at 
the  local  HUD  Field  Office  on  or  before 
Friday,  July  29.  1994.  at  3:30  p.m..  local 
time.  This  application  deadline  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Depa.-lm.ent  will  treat  as  ineligible  for 
consideration  any  application  thai  is 
received  after  the  deidline.  Applicants 
sliould  take  this  practice  into  account 
and  make  r  ;rly  submission  of  their 
nnterials  ...  avoid  any  risk  of  io->s  of 
eligibility  brought  about  by  any 
unanticipated  or  delivery-r«dated 
prolilems  A  FwVX  is  not  acceptable. 
ADDRI^^SEf.;  /';/  Application  Kit:  An 
application  kit  may  be  cbtaineci  and 
assistance  prn\-id»^d.  from  the  local  HUFj 
f  Category  A  or  other  Field  OiTice  with 
delegated  public  housing 
responsibilities  ever  an  applying  FHA. 
or  from  the  Offices  of  Native  American 
Programs  (O.N.\Ps)  having  jurisdiction 
(.'\er  an  IHA  m.aking  an  application,  or 
by  calling  HUD's  Resident  Initiatives 
Clearinghou.^e.  telephone:  l-80C>-57y- 
.^472  (DISC).  The  application  package 
contains  information  on  all  e.xhibits  and 
certifications  required  under  this  NOF.-\. 

(b)  Application  Submission:  An 
applicant  may  submit  only  one 


application  per  housing  authority  under 
each  Notice  of  Funding  Availability 
('■JOFA).  Joint  applications  are  not 
permitted  under  this  program  with  the 
following  exception:  housing  authorities 
(HA)  under  a  single  administration 
(such  as  housing  authorities  managing 
another  housing  authority  under 
contract  or  housing  authorities  sharing  a 
common  executive  director]  may  submit 
a  sirgie  application,  even  through  each 
housing  autinority  h-is  i's  own  operating 
budget.  Applications  {original  and  two 
copies)  must  be  received  by  the 
deadline  at  the  local  HIT)  Cat'»gorv  A  or 
B  Field  Office  other  Field  Office  with 
delegated  public  housing 
rt'spjnsibilities  over  the  applying  FHA 
.Attention:  Director.  Public  Housing 
Division  or,  in  the  case  of  IIlAs,  to  the 
local  HUD  Field  Office  of  Native 
A:niTican  Programs,  Attention: 
Administrate-.  Native  American 
Programs  with  jurisdiction  over  the 
applying  IHAs.  .as  appropriate.  A 
co-mplete  listing  of  ihcse  offices  is 
pro\id"d  in  appendix  "A"  of  this 
NOFA.  It  is  not  suffici'-nt  for  an 
appHication  to  bear  a  postage  date  within 
theisiibm.ission  time  period. 
,  Applicati'ins  submitted  hy  facsimile  are 
not  acceptable.  Applici'ijns  received 
after  the  deadline  will  .not  be 
co:i{-ide:ed, 

FOR  FURTHER  INFORMATKDN  ON  THE  PUBLIC 
AN3  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM,  PUBLIC  HOUS •^^G,  CONTACT:  The 
l'x;al  liV'D  Cat'^gory  A  or  E  Field  Oftice, 
Public  Fiousmg  Division  (See  appendix 
■■A"  of  this  NOFA).  or  .Valculm  E.  Main. 
Druj;-Free  N.'ighborhoods  Division, 
Offkc  of  Resident  initiatives,  Public  and 
Indian  Housing,  Departmtnt  of  Housing 
and  Urban  Development,  room  4110, 
Hi,Sl  Seventh  Street,  SVV.,  Washme'nn. 
DC  :;C»410,  te!eph(;ne  (202)  703-1197.  A 
tel^rommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
iivailabie  at  (202)  708-0850.  (Thf^se  are 
not  toll-free  telephone  numbers.) 
FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  CRUG  EL  MINATION 
PPOGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  The  luc;.l  HUD 
Catf  gory  A  or  B  Field  Oifice, 
.Adrjunistrator,  Offi(,e  of  Native 
Ana-rii;ans  (See  appendix  "A"  of  this 
NOF.A).  or  Duniiiiic  Nt-ssi.  Director, 
Otfi(  e  of  Nati\e  American  Programs, 
Public  and  hidian  Housing.  Department 
of  Housing  and  Urban  Development, 
roon  4140,  451  Seventh  Street.  SW.. 
Washintjton,  DC  20410.  telephone  (202) 
/(;)'}— 1015.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
nu.Tibers.) 


FOR  FURTHER  INFORMATION  REGARDING 
ASSISTED  (NON-PUBLIC  AND  INDIAN) 
"HOUSING  DRUG  ELIMINATION  PROGRAM 
CONTACT:  Lessley  Wiles.  Office  of 
Multifamily  Housing  Management,  f 

Department  of  Housing  and  Urban 
Development,  room  6166,  451  Seventh 
Street.  SW.,  Washington.  DC  20410. 
Telephone  (202)  7G8-0216.  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.)  The  NOFA  for 
Federally  Assisted  Low  Income  Housing 
Drug  Elimination  Grants  for  FY  1994 
was  published  in  the  Federal  Register 
Thursday,  January  20,  1994. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  sHbmilted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U'.S.C.  .3501- 
3520)  and  have  been  assigned  OMB 
control  number  2577-0124.  expiration 
date  November  30,  1995. 

Environmental  Review 

Grants  under  this  program  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  50.20(p). 
Hovv.:-.er,  prior  to  an  award  uf  grant 
funds,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

Coordination  of  Anti-Crime  Efforts 

To  coordina'e  anti-crime  related 
activities  across  local.  State,  and  Federal 
levels  for  the  purpose  of  m.aximizing 
their  effectiveness,  applicants  are 
encouraged  to  contact,  and  work  with, 
such  programs  as  Operation  Weed  and 
Seed  and  Operation  Safe  Home, 
(iescribed  below. 

Operation  Weed  and  Seed,  conducted 
through  the  U.S.  Department  of  Justice, 
is  a  comprehensive,  multi-agency 
approacn  to  combatting  violent  crime. 
drug  use.  and  gang  activity  in  high- 
crime  neighborhoods.  The  goal  is  to 
"weed  out"  crime  from  targeted 
neighborhoods  and  then  to  "seed"  the 
targeted  sites  with  a  wide  range  of  crime 
and  drug  prevention  programs,  and 
human  services  agency  resources  to 
prevent  crime  from  reoccurring. 
Opr ration  Weed  and  Seed  further 
emphasizes  the  im.portance  of 
community  involvement  in  combatting 
drugs  and  violent  crime.  Community 
residents  need  to  be  empowered  to 
assist  in  solving  crime-related  problems 
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in  their  neighborhoods.  In  addition,  the 
private  sector  needs  to  get  involved  in 
reducing  crime.  All  of  these  entities. 
Federal.  State,  and  local  government, 
the  community  and  the  private  sector 
must  work  together  in  partnership  to 
create  a  safer,  drug-free  environment. 

The  Weed  and  Seed  strategy  involves 
four  basic  elements: 

1.  Law  enforcement  must  "weed  out" 
the  most  viclont  offenders  by 
coordinating  and  ir/tcgratingLhe  efforts 
of  Federal.  State,  and  local  law 
enforcement  agencies  in  targeted  hi^h- 
crime  neigliborhoods.  No  social  program 
or  community  activity  can  flourish  in  an 
atmosphere  poisoned  by  violent  crime 
and  drug  abuse. 

2.  Local  police  departments  should 
implem.eiit  community  policing  in  each 
cf  the  targeted  sites.  Under  commimity 
policing,  law  enforcement  works  closelv 
'.vith  residents  of  the  conmuinity  to 
develop  solutions  to  the  problems  of 
violent  and  drug-related  crime. 
Community  policing  serves  as  a 
"bridge"  between  the  "weeding"  (law 
enforcem.ent)  and  "seeding" 
(neighborhood  revitalization) 
components. 

3.  After  the  "weeding"  takes  place, 
law  enforcement  and  social  services 
agencies,  the  private  sector,  and  the 
corr-.munity  must  work  to  prevent  crime 
and  violence  from  reoccurring  bv 
concentrating  a  broad  array  of  humian 
scn'ices — drug  and  crime  prevention 
programs,  drug  treatment,  educational 
opportunities,  family  ser\ices,  and 
recreational  activities — in  the  targeted 
sites  to  create  an  environment  where 
crime  cannot  thrive. 

4.  Federal,  State,  local,  and  private 
sector  resources  must  focus  on 
revitalizing  distressed  neighborhoods 
through  economic  development  and 
must  provide  economic  opportunities 
for  residents. 

For  further  information  on  Operation 
Weed  and  Seed,  contact  the  Office  of 
Planning  Management  and  Budget, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice.  366  Indiana 
A\enue,  NW.,  Washington,  DC,  20531. 
Telephone  (202)  307-5956. 

Operation  Safe  Home  was  announced 
jointly  by  Vice  President  Albert  Gore, 
HUD  Secretary  Henry  G.  Cisneros, 
Treasury  Secretary  Lloyd  Bentsen, 
Attorney  General  lanet  Reno,  and 
ON'DCP  Director  Dr.  Lee  Brown  at  a 
White  House  briefing  on  Februarv  4. 
1994.  Operation  Safe  Home  will  combat 
violent  crime  in  public  housing  thuough 
tightly  coordinated  law  enforcement 
and  crime  prevention  operations  at 
targeted  sites;  federal  initiatives  and 
policies  to  strengthen  law  enforcement 
and  crime  and  drug  prevention  in 


public  housing;  and  improved 
consultation  and  coordination  between 
HUD  and  federal  law  enforcement 
agencies  and  ONDCP  on  design  and 
implementation  of  HUT)  crime- 
prevention  initiatives.  For  more 
information  on  Operation  Safe  Home, 
contact  the  Drug-Free  Neighborhoods 
Division,  Office  of  Resident  Initiatives, 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
room  4116,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1197.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
numbers.) 

I.  Puqjose  and  Substantive  Description 

(a)  Authority 

These  grants  are  authorized  under 
Chapter  2,  Subtitle  C.  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et  seq),  as  amended  bv  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA),  approved 
November  23,  1990,  Public  Law  101- 
625,  and  Section  161  of  the  Housing  and 
Communitv  Development  Act  of  1992 
(HCDA  1992)  (Pubhc  Law  102-550, 
approved  October  28.  1992). 

(h)  Allocation  Arncants 

(1)  Federal  Fiscal  Y;-ar  1994  Funding 

The  amount  available,  to  remain 
available  until  expended,  for  funding 
under  this  NOFA  in  FY  1994  is 
5231,978.631.  The  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  1993. 
(approved  October  28,  1993,  Pub.  L. 
103-124),  (94  App.  Act)  appropriated 
S265  million  for  the  Drag  Elimination 
Program  and  made  not  more  than 
5198,750,000  of  the  total  Drug 
Elimination  Program^  appropriation 
available  for  grants  to  hyu»i:'ig 
authorities  with  1,250  public  housing 
units  or  more,  and  not  more  than 
553,000,000  of  the  total  Drug 
Elimination  Program,  appropriation 
available  for  grants  to  housing 
authorities  with  loss  than  1.250  public 
housing  units.  Of  the  total  S265  million 
appropriated,  513. 250.000  will  fund  the 
Youth  Sports  Program;  512,306,000  will 
fund  the  Assisted  Housing  Drug 
Eli.mination  Program;  55  million  will 
fund  drug  elim.ination  technical 
assistance  and  training;  and  51,162,000 
will  fund  drug  information 
clearinghouse  services.  A  total  of 
5249.498  is  being  awarded  to  the  Lake 
County.  IL  Housing  Authority  that  did 
not  receive  FY  1993  funding  because  of 
a  computational  error  and  due  to 


statistical  anomaly  the  Department  will 
allow  the  funding  of  the  following  FY 
1993  applications  from  Greenwich.  CT 
(5127.786):  Bristol.  CT  (5249,843);  and 
New  Haven.  CT  (S706.600).  The 
remaining  523 1.948.273  of  FY  1994 
funds  are  being  made  available  under 
this  NOFA.  In  addition.  530.358  of 
recovered  FY  1993  program  funds  are 
also  being  made  available  under  this 
NOFA  for  a  total  of  5231.978,631. 

HUD  is  distributing  grant  funds  under 
this  NOFA  on  a  national  competition 
basis  with  5178.978.631  available  for 
large  housing  authorities  (1,250  units 
and  above)  and  553,000,000  available 
for  sm.aller  housing  authorities  (1,249 
units  and  less). 

(2)  Maximum  Grant  .^ward  .^mounts 

Maximum  grant  award  amounts  are 
computed  on  a  sliding  scale,  using  an 
overall  maxim.um  cap,  depending  upon 
the  number  of  public  housing  agency  or 
Indian  housing  authority  units.  The  unit 
count  includes  rental.  Turnkey  III 
Homeownership.  Mutual  Help 
Homeownership  and  Section  23  leasfd 
housing  bond-financed  projects.  Units 
in  the  Tuuikey  11!  Homeownership  and 
Mutual  Help  programs  are  counted  if 
they  have  not  been  conveyed  to  the 
homebuytrs  prior  to  the  application 
deadline  in  this  NOF.^.  For  Section  23 
bond- finance  projocts.  units  are  counted 
if  they  have  not  been  conveyed  or  will 
not  be  conveyed  with  clear  title  to  the 
H.A  until  the  end  of  the  bond  term. 

Eligible  projects  must  be  covered  bv 
an  annual  contributions  contract  (.^CC) 
or  annual  operating  agreement  (AOA) 
during  the  pe.rind  of  tile  grant  award. 
Unit  counts  will  be  taken  from  the  H.^ 
low-rent  operating  budget  (form  HLT>- 
52564)  for  the  HA  fiscal  year  ending 
March  31.  June  30,  September  30.  or 
December  31.  1993. 

Amendments  to  the  Drug  Elimination 
Program  made  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  appro\ed  October  28. 
1992),  permit  grants,  under  certain 
conditions  as  given  in  section  (c)(9)  of 
this  NOFA,  below,  to  bo  used  to 
eliminate  drug-related  crime  in  housing 
owT.ed  by  PHAs  that  is  not  housing 
assisted  und»T  the  L'nittnl  States 
Housing  Act  of  1937  and  ib  not 
otherwise  federally  assisted.  Where  an 
application  is  submitted  fur  this 
categorv'  of  housing,  the  amount  of 
eligible  fimding  will  be  determined  on 
the  samic  per-unit  basis  as  for  federally 
assisted  housing  units,  abo\e. 

The  midximum.  grant  awards  are  as 
follows,  although,  as  discussed  helow. 
in  section  I  (l3)(4)  (Rt-duction  of 
Requested  Grant  Am.ounts  and  Special 
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Conditions),  tho  Department  may  adjust 
ihn  amount  of  any  grant  award: 

Up  to  $53,000,OUO  for  Drug 
Elimination  grants  is  available  to 
housing  authorities  with  less  than  1.250 
housing  units  as  folluvvs: 

For  housing  authorities  witli  1-1. 249 
units:  The  award  will  be  S300  per  unit, 
with  a  minimum  grant  award  of 
SlO.OOO,  and  a  maximum  grant  award  of 
S"300,000. 

To  give  exaiTiplt^s  under  this  scale,  a 
housing  authority  with  499  units  could 
cTpply  for  a  maximum  grant  award  of 
.1149,700.  I.e..  .S300.00  per  unit  X  499 
units  =  .SMg.roO,  whicJi  is  LESS  THAN' 
the  maximum  flat  grant  award  of 
Sr;O0,0O0.  A  housing  authority  with 
I.IOC  uni*    rould  only  apply  for  a 
litaxiniuni  <,^anl  award  of  S300.000,  i.e.. 
S300  00  per  utiit  X  1,100  units  = 
.•■330,000.  which  is  MORE  THAN  the 
.naximum  flat  c,rant  award  of  S300,0U0. 

Up  to  $178,97e.&31  Drug  Eiimin.;tion 
;  rants  is  available  to  housing  authuritles 
V:  ith  1.2.50  or  more  housing  units  as 
f'.tllows: 

For  housing  authorities  above  \.25'i 
units:  the  maximum  grant  award  ih.'t 
may  be  requested  is  5250.00  per  unit. 

An  applicant  shall  not  apply  for  more 
f.nidiiig  than  is  pmnitted  in  accordancG 
with  the  ma>umum  grant  award  amount 
as  desi..ribed  above. 

Any  app!ic:-i:ion  requesting  funding 
that  exceeds  the  niaxinium  g'-aiU  a.vari 
amount  permitted  will  be  rejected  and 
u  ill  not  be  eligible  for  any  furiuing 
unless  a  compul.itional  error  was 
involved  in  the  funding  request.  Section 
IV  of  this  NOFA  provides  guidance 
regarding       'dication  curable  and 
noncurablc  ueficifincics. 

.Such  an  error  will  be  considciL-d  ,i 
curable  deficiency  in  the  applir^J.lion. 
.Section  Ill.(d)  (Qiccklist  of  Application 
Requirements)  of  this  NOFA  iifjuires 
applicants  to  compute  the  maximum 
grant  award  amount  for  which  they  are 
eligible,  as  follows:  Eligible  d(dh".r 
amount  per  unit  x  (times)  numtvr  cf 
units  listed  in  the  housing  authority 
low-rent  operating  budget  (form  IIl'D- 
52564)  for  housing  authority  fiscal  year 
ending  March  31.  Juno  30,  September 
30,  or  December  31,  1993.  The  applicant 
is  required  to  confirm  the  unit  count 
with  the  local  HUD  Field  Office  prior  to 
submission  of  the  application. 

The  amount  computed  in  this  wa v 
must  be  compared  with  the  dollar 
amount  requested  in  the  application  to 
make  certain  the  amount  requested  does 
not  exceed  :he  maximum  grant  award. 

(3)  Reallocation 

All  awards  will  be  made  to  fund  fully 
an  application,  except  as  provided  in 
paragraph  1(b)(4)  (Reduction  of 


Requested  Grant  Amounts  and  Special 
Conditions)  belov.'. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions 

HUD  may  approve  an  application  for 
an  ajT.ount  lower  than  the  amount 
requested,  withhold  funds  after 
apprciv<d,  and/or  the  grantee  will  be 
required  to  comply  with  special 
conditions  added  to  the  grant 
agregmont,  in  accord.incc  with  24  C?'R 
pai1  83.12  (PHAs),  and  24  CFR  905.1.-^,5 
irpl.\f.)  as  applicable,  and  the 
n-quiremeais  of  this  NOFA,  or  where: 

(i)  lUJD  determines  the  a.mount 
r«'qufsted  fur  one  or  more  eligible 
au'i'.-iti*'-s  is  unreaionalie  or 
unndcossary, 

('.iiThe  application  does  not 
othnrvise  meet  applicabic  cost 
liniiaUions  e^Liblishcd  for  the  proQra::!; 

(•;jj  The  applit.int  has  if'.'.i;es':--d  an 
int-liLible  activity. 

[:%  Insufficient  amounts  remain  in 
th..t  funding  round  to  f  .:id  the  full 
ar:T)tint  reqi;e-:.*e'.l  in  the  application  and 
HIIJ  determines  that  partial  funding  is 
a  vi.j'Ie  option; 

(.■)The  applica'-,  faihi  to  implement 
the  { ragr.^m  in  it.s  plan  and/or  f.^'!.-.  to 
sub-i  tit  roi'^nir-rd  reporte; 

(•• : )  The  appliCf.nt  has  demonstrated 
■m  Liability  to  muiiage  HUD  grant'^. 
p;:.tiic ulMrly  L'rug  Eiim'n.V.ion  Frrgram 
grants;  or 

[\\i)  For  any  u'.lif^r  rason  whvre  gcod 
ciiua"  e.xisti. 

(r,  PJigihilJty 

F'j.idin;.;  under  this  NOFA  is  a\'ai!ablr 
or.]'."  for  Public  Housing  Agi^ncies  ami 
I;v.;  an  Hou.sing  Acthorities.  Although 
Sf  .  tik>n  161  of  the  Housing  and 
C'.'nim-.niiv  Dt>v.;!op;n(!nt  Act  of  lrt92 
(Fu'j.  L.  102-3.SO,  appi-cv<fd  October  28. 
19'j2j  m';k'.'s  public  h".i'-'.ig  rsjsident 
ir. mrgcment  corporations  (I-  .MCs) 
cliij-iljlc  for  Dnig  Elirninatinn  Program 
funjiiip.  the  93  ."^.pp.  Act  limited  tho 
funds  appropriated  "for  gr.nnts  to  public 
fiousi",g  .3g>,ncios".  The  authorizing 
s'a;atf>  inriudos  Indian  housing 
authorities  (IHAs)  in  the  term  "public 
bousing  agencies"  and,  therefore,  IHAs 
are  eligible  for  funding.  Because  RMCs, 
unlike  IHAs,  constitute  a  separate  entity 
from  PHAs  under  the  authorizing 
statute,  no  funds  are  appropriated  for 
RMCs  as  direct  applicants  under  the  94 
App.  Act.  However,  RMCs  may  continue 
to  receive  funding  from  housing 
authority  grantees  to  develop  security 
and  drug  abuse  prevention  programs 
involving  site  residents  as  they  have  in 
the  past. 

Ail  apphcalion  for  funding  under  this 
program  may  be  for  one  or  more  of  the 
following  ehgibie  activities.  An 


applicant  may  siibmit  only  one 
application  under  this  Notice  of 
Funding  Availability  (NOFA).  Joint 
applications  are  not  permitted  under 
this  program  with  the  following 
exception:  Housing  authorities  (HA) 
under  a  single  administration  (such  as 
housing  authorities  managing  other 
housing  authorities  under  contract  or 
housing  authoriti;:;5  sharing  a  common 
executive  director)  may  submit  a  single 
application,  even  though  each  housing 
au'horitv  has  its  own  operating  budget. 
The  following  is  a  listing  of  eligible 
activities  under  this  prog.'-am  and 
guidance  as  to  llii^ir  paia^'seters: 

(1)  Employment  of  Security  Personnel 

(i)  ContracU^d  security  guard 
prmonnt'l.  Contracting  for  security 
guard  personnel  services,  in  public 
housing  developments  proposed  for 
funding  is  permitted  under  this 
program. 

(.•\)  (^or.tra'jtL-d  security  p-^rsonnrl 
funded  by  this  program  must  perform 
services  pot  usually  pel  formed  by  local 
law  e:i.fori.eaient  agencies  en  a  routine 
basis,  such  as,  patrolling  inside 
buildings,  providing  guard  services  at 
building  entrances  to  check  for 
identification  cards  (IDs),  or  pat; oiling 
una  checking  car  parking  lots  for 
appropriate  parking  decals. 

IB]  Contrr-ct  security  personnel 
fuuiied  by  this  program  must  meet  all 
relevant  tribal,  State  or  local 
government  insurance,  licensing, 
certification,  training,  bonding,  or  other 
similar  requirements. 

(C)  The  applicant,  the  cooperating 
local  law  entorcement  agency,  and  the 
provider  (contractor)  of  the  security 
personnel  are  required  to  enter  into  and 
execute  a  security  personnel  contract 
that  includes  the  following: 

{!)  The  activities  to  be  performed  by 
the  security  personnel,  their  scope  of 
authority,  established  policies, 
procedures,  and  practices  that  will 
govern  their  performance  (i.e..  a  Policy 
Manual  as  described  in  section 
I.(c)(l)(i)!D))  and  how  they  will 
coordinate  their  activities  with  the  local 
law  enforcement  agency; 

[2]  The  types  of  activities  that  the 
security  persoimel  are  expressly 
p.^ohibited  from  undertaking. 

{3)  Expenditures  for  activities  under 
this  section  may  not  be  incurred  until 
the  grantee  has  executed  a  contract  for 
security  guard  services.  . 

(D)  Security  guard  personnel  funded 
under  this  program  shall  be  guided  by 
a  policy  manual  (see  below)  that 
regulates,  directs,  and  controls  the 
conduct  and  activities  of  its  personnel. 
All  security  personnel  must  be  trained 
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at  a  minimum  in  the  areas  described 
below  in  paragraph  [2)  of  this  section. 

(J)  An  up-to-date  policy  manual, 
which  contains  the  policies,  procedures, 
and  general  orders  that  regulate  conduct 
and  describe  in  detail  how  jobs  are  to 
be  performed,  must  exist  or  be 
completed  before  a  contract  for  services 
can  be  executed. 

[2]  Examples  of  areas  that  must  be 
covered  in  the  manual  include  but  are 
not  limited  to:  Use  of  force,  resident 
contacts,  response  criteria  to  calls, 
pursuits,  arrest  procedures,  reporting  of 
crimes  and  workload,  feedback 
procedures  to  victims,  citizens 
complaint  procedures,  internal  affairs 
investigations,  towing  of  vehicles, 
authorized  weapons  and  other 
equipment,  radio  procedures  internally 
aiid  with  local  police,  training 
requirements,  patrol  procedures, 
scheduhng  of  meetings  with  residents, 
record  keeping  and  position 
descriptions  on  every  post  and 
assignment. 

(E)  if  the  contractor  collects  officer 
activity  information  (which  the 
Department  recommends)  for  the 
housing  authority,  the  contractor  must 
use  a  housing  authority  approved 
activity  form  for  the  collection,  analysis 
and  reporting  of  activities  by  officers 
funded  under  this  section.  Computers 
and  software  may  be  included  as  an 
eligible  item  in  support  of  this  housing 
authority  data  collection  activity. 

(ii)  Employment  of  housing  authority 
police.  Employment  of  additional  HA 
police  officers  is  permitted  only  by 
housing  authorities  that  already  have 
their  own  housing  authority  police 
departments,  which  are  the  following: 

Baltimore  HA  and  Gsmmunity  Development, 

Baltimore.  MD 
Boston  HA,  Boston.  MA 
Chicago  HA,  Chicago,  IL 
Cuyahoga  Metropolitan  HA,  Cleveland,  OH 
HA  of  the  City  of  Los  Angeles,  LA.  CA 
Newark  HA,  Newark,  NJ 
New  York  Qty  Department  of  Housing 

Preservation  and  Development.  NYC,  NY 
HA  of  the  City  of  Oakland.  Oakland.  CA 
Philadelphia  HA,  Philadelphia,  PA 
H.\  of  the  City  of  Pittsburgh.  Pittsburgh,  PA 

HAs  that  have  their  own  housing 
authority  police  departments,  but  that 
are  not  included  on  this  list,  must 
contact  the  Drug-Free  Neighborhoods 
Division.  Office  of  Resident  Initiatives. 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development, 
room  4116.  451  Seventh  Street,  SW.. 
Washington.  DC  20410.  telephone  (202) 
708-1197  to  request  approval  before 
they  may  apply  for  funding  under  this 
paragraph. 

(A)  If  additional  HA  police  officers  are 
to  be  employed  for  a  service  that  is  also 


provided  by  a  local  law  enforcement 
agency,  the  applicant  must  provide  a 
cost  analysis  that  demonstrates  the 
employment  of  additional  HA  police 
officers  is  more  cost  efficient  than 
obtaining  the  service  from  the  local  law 
enforcement  agency. 

(B)  Additional  HA  police  officers  to 
be  funded  under  this  program  must  be 
an  increase  in  the  number  of  HA  police 
officers  authorized  by  the  housing 
authority,  although  such  additional  HA 
police  officers  funded  under  a  prior 
Drug  Elimination  Program  Grant  may 
qualifv'  for  funding  as  a  continuing 
activity  under  section  I. (c)(8) 
(Continuation  of  Current  Program 
Activities)  of  this  NOFA. 

(C)  An  applicant  seeking  funding  for 
this  activity  must  describe  the  IxiseHne 
services  by  describing  the  current  level 
of  services  provided  by  the  local  law- 
enforcement  agency  and  then 
demonstrate  to  what  extent  the 
additional  HA  police  officers  will 
represent  an  increase  over  these 
services.  For  purposes  of  this  NOFA,  the 
current  level  of  services  is  defined  as 
ordinary  and  routine  services  provided 
or  required  to  be  provided  under  a 
cooperation  agreement  to  the  residents 
of  public  housing  developments  as  a 
part  of  the  overall,  city  and  county-wide 
deployment  of  police  resources,  to 
respond  to  crime  and  other  public  safety 
incidents.  These  include  the  number  of 
officers  and  equipment  and  the  actual 
percent  of  their  time  assigned  to  the 
developments  proposed  for  funding, 
and  the  kinds  of  services  provided,  e.g., 
9-1-1  communications,  processing  calls 
for  service,  and  investigative  follow-up 
of  criminal  activity. 

(D)  HA  pohce  fiinded  by  this  program 
must  meet  all  relevant  tribal,  state  or 
local  government  insurance,  licensing, 
certification,  training,  bonding,  or  other 
similar  requirements. 

(E)  The  applicant  and  the  cooperating 
local  law  enforcement  agency  are 
required  to  enter  into  and  execute  a 
contract  that  describes  the  following: 

(1)  The  activities  to  be  performed  by 
the  HA  police,  their  scope  of  authority, 
established  policies,  procedures,  and 
practices  that  will  govern  their 
performance  (i.e.,  a  Policy  Manual  as 
described  in  section  I.{c)(l)(ii)(F)),  and 
how  they  v\'ill  coordinate  their  activities 
with  the  local,  state  and  Federal  law 
enforcement  agencies; 

(2)  The  types  of  activities  that  the  HA 
police  are  expressly  prohibited  from 
undertaking. 

(F)  HA  jKjlice  departments  funded 
under  this  program  shall  be  guided  by 
a  policy  manual  (see  below)  that 
regulates,  directs,  and  controls  the 
conduct  and  activities  of  its  personnel. 


All  HA  police  officers  must  be  trained 
at  a  minimum  in  the  areas  described  in 
paragraph  (2),  below. 

(1)  An  up-to-date  policy  manual, 
which  contains  the  policies,  procedures, 
and  general  orders  that  regulate  conduct 
and  describe  in  detail  how  jobs  are  to 
be  performed,  must  either  exist  or  be 
completed  within  12  montlis  of  the 
execution  of  the  grant  agreement. 
Applicants  must  submit  a  plan  and 
timetable  for  the  implementation  of 
training  staff. 

(2]  Examples  of  areas  that  must  be 
covered  in  the  manual  include  but  are 
not  limited  to:  Use  of  force,  resident 
contacts,  response  criteria  to  calls, 
pursuits,  arrest  procedures,  prisoner 
transport  procedures,  reporting  of 
crimes  and  workload,  feedback 
procedures  to  victims,  citizens 
complaint  procedures,  internal  affairs 
investigations,  towing  of  vehicle, 
authorized  weapons  and  other 
equipment,  radio  procedures  internally 
and  with  local  police,  training 
requirements,  patrol  procedures, 
scheduling  of  meetings  with  residents. 
record  keeping  and  position 
descriptions  on  every  post  and 
assignment. 

(G)  If  the  HA  police  department 
collects  officer  activity  information 
(which  the  Department  recommends),  a 
housing  authority  approved  activity 
form  must  be  used  for  the  collection, 
analysis  and  reporting  of  activities  by 
officers  funded  under  this  section. 
Computers  and  software  may  be 
included  as  an  eligible  item  in  support 
of  this  housing  authority  data  collection 
activity. 

(H)  Applicants  for  funding  of 
additional  HA  police  officers  must  have 
car-to-car  (or  other  vehicles)  and 
portable-to-portable  radio 
communications  links  between  HA 
police  officers  and  local  law 
enforcement  officers  to  assure  a 
coordinated  and  safe  response  to  crimes 
or  calls  for  services.  The  use  of  scanners 
(radio  monitors)  is  not  sufficient  to  meet 
the  requirements  of  this  section. 
Applicants  that  do  not  have  such  links 
must  submit  a  plan  and  timetable  for  the 
implementation  of  such 
communications  links. 

(I)  HA  police  departments  funded 
under  this  program  that  are  not 
employing  a  community  policing 
concept  must  submit  a  plan  and 
timetable  for  the  implementation  of 
community  policing. 

(1)  Community  policing  has  a  variety 
of  definitions;  however,  for  the  purposes 
of  this  program,  it  is  defined  as  follows: 
Community  policing  is  a  method  of 
providing  law  enforcement  services  that 
stresses  a  partnership  among  residents. 
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police,  government  services,  the  private 
sector,  and  other  local,  state  and  Federal 
law  enforcement  agencies  to  prevent 
crime  by  addressing  the  conditions  and 
problems  that  lead  to  criminal  activity 
and  the  fear  of  this  type  of  activity. 

(2)  This  method  oF  policing  involves 
a  philosophy  of  proactive  measures, 
such  as  foot  patrols,  bicycle  patrols,  and 
citizen  contacts.  This  concept  empowers 
police  officers  at  the  beat  and  zone  level 
and  residents  in  neighborhoods  in  an 
effort  to:  reduce  crime  and  fear  of  crime; 
assure  the  maintenance  of  order; 
provide  referrals  of  residents,  victims, 
and  the  homeless  to  social  services  and 
government  agencies;  assure  feedback  of 
police  actions  to  victims  of  crime;  and 
promote  a  law  enforcement  value 
system  on  the  needs  and  rights  of 
residents. 

(J)  HA  police  departments  funded 
under  this  program  that  are  not 
nationally  or  state  accredited  must 
submit  a  plan  and  timetable  that  may 
not  exceed  24  months  for  such 
accreditation.  Housing  authorities  may 
use  either  their  state  accreditation 
program,  if  one  exists,  or  the 
Commission  on  Accreditation  for  Law 
Enforcement  Agencies  (GALEA)  for  this 
purpose. 

(1)  The  law  enforcement  community 
developed  a  body  of  standards  in  1981 
against  which  law  enforcement  agencies 
could  be  evaluated.  While  some  states 
have  their  own  law  enforcement 
accreditation  program,  the  nationwide 
accreditation  program  is  managed  by  the 
GALEA,  which  is  located  in  Fairfax,  VA. 
The  purpose  of  accreditation  is  to 
reduce  liability  exposure  of  agencies 
and  personnel,  and  to  assure  that  law 
enforcement  agencies  meet  a  uniform 
body  of  standards.  . 

(2)  The  accreditation  concept 
emphasizes  a  voluntary,  self-motivated 
approach  by  which  organizations  seek 
to  achieve  and  maintain  objectively 
verified  high  quality  operations  through 
periodic  evaluations  conducted  by  an 
independent,  non-govenunental  body 
that  has  established  standards  for  its 
"clientele".  In  simple  terms,  "to 
accredit"  means  to  recognize  or  vouch 
for  an  agency  as  conforming  to  a  body 
of  standards  related  to  a  specific 
disciphne — in  this  instance,  law 
enforcement. 

(3)  The  process  for  GALEA  consists  of 
formal  application,  mutual  aid  contract, 
an  in-depth  self  assessment,  an  on-site 
assessment  by  Gommission-selected 
practitioner  assessors  from  outside  the 
state  of  the  requesting  agency,  and  final 
Commission  review  and  decision.  Self- 
assessment  enables  an  agency  to 
establish  proofs  of  compliance  with 
standards  specific  to  the  agency  to 


review  its  organization,  management, 
operations,  and  administrative  activities 
to  determine  if  it  believes  it  meets  the 
requirements.  Certain  standards  are 
mandatory  based  on  health,  life,  safety, 
and  importance  to  the  community  and 
the  agency- 

(4)  Use  of  grant  funds  for 
accreditation  activities  is  permitted. 

(K)  Expenditures  for  activities  under 
this  section  may  not  be  incurred  until 
the  grantee  has  met  all  the  above 
requirements.  In  order  to  assist  housing 
authorities  to  develop  and  administer 
relevant,  fair,  and  productive  contracts 
with  local  law  enforcement  agoncies  for 
the  delivery  of  effective  scr\'ices  to 
public  housing  residents,  a  sample 
contract  for  law  enforcement  serv  ices  is 
provided  with  the  application  kit. 

(2)  Reimbursement  of  Local  Law 
Enforcement  Agencies  for  Additional 
Security  and  Protective  Services 

(i)  Additional  security  and  protective 
services  to  be  funded  under  this 
program  must  be  over  and  above  the 
baseline  services,  as  defined  below,  that 
the  tribal.  State  or  local  government 
provides  to  applying  HA. 

(A)  An  applicant  seeking  funding  for 
this  activity  must  first  establish  a 
baseline  by  describing  the  current  level 
of  services  (in  terms  tif  the  kinds  of 
services  provided,  the  number  of 
officers  and  equipment  and  the  actual 
percent  of  their  time  assigned  to  the 
developments  proposed  for  funding) 
and  then  demonstrate  to  what  extent  the 
funded  activity  will  represent  an 
increase  over  this  baseline. 

Baseline  services  are  defined  as  those 
law  enforcement  services  the  locality  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  HA  (as  required  by  the  H.\'s 
Annual  Contributions  Contract). 

(ii)  Communications  and  security 
equipment  to  improve  the  collection, 
analysis,  and  use  of  information  about 
drug-related  criminal  activities  in  a 
public  housing  community,  such  as 
surveillance  equipment  (e.g..  Closed 
Circuit  Television  (CCTV),  software, 
cameras,  monitors,  components  and 
supporting  equipment),  computers 
accessing  national,  tribal,  State  or  local 
govermnent  security  networks  and 
databases,  facsimile  machines, 
telephone  equipment,  bicycles,  and 
motor  scooters  may  be  eligible  items  if 
used  exclusively  in  connection  with  the 
establishment  of  a  law  enforcement 
substation  on  the  funded  premises  or 
scattered  site  developments  of  the  HA. 

(iii)  If  the  local  law  enforcement 
agency  collects  officer  activity 
information  (which  the  Department 
racommends)  for  the  housing  authority. 


JMI 


it  must  use  a  housing  authority 
approved  activity  form  for  the 
collection,  analysis  and  reporting  of 
activities  by  officers  funded  under  this 
section.  Computers  and  software  may  be 
included  as  an  eligible  item  in  support 
of  this  housing  authority  data  collection 
activity. 

(iv)  the  Department  encourages 
housing  authorities  that  are  funded 
under  this  program  to  promote  the 
implementation  of  community  policing. 
For  additional  background  on 
community  policing,  see  the  discussion 
at  section  I.(c)(l)(ii)(l),  above. 

(v)  Expenditures  for  activities  under 
this  section  may  not  be  incurred  until 
the  grantee  and  the  local  law 
enforcement  agency  execute  a  contract 
for  the  additional  law  enforcement 
services.  In  order  to  assist  housing 
authorities  to  develop  and  administer 
relevant,  fair,  and  productive  contracts 
with  local  law  enforcement  agencies  for 
the  delivery  of  effective  services  to 
public  and  Indian  housing  residents  a 
sample  contract  for  law  enforcement 
services  is  provided  with  the 
application  kit. 

(3)  Physical  Improvements  to  Enhance 
Security 

(i)  Physical  improvements  that  are 
specifically  designed  to  enhance 
security  are  permitted  under  this 
program.  These  improvements  may 
include  (but  are  not  limited  to)  the 
installation  of  barriers,  lighting  systems 
fences,  surveillance  equipment  (e.g.. 
Closed  Circuit  Television  (CCTV), 
software,  cameras,  monitors, 
components  and  supporting  equipment) 
bolts,  locks;  the  landscaping  or 
reconfiguration  of  common  areas  so  as 
to  discourage  drug-related  crime;  and 
other  physical  improvements  in  public 
housing  developments  that  are  designed 
to  enhance  security  and  discourage 
drug-related  activities. 

(ii)  An  activity  that  is  funded  under 
any  other  HUD  program,  such  as  the 
modernization  program  at  24  CFR  part 
968,  shall  not  also  be  funded  by  this 
program. 

(iii)  Funding  is  not  permitted  for 
physical  improvements  that  involve  the 
demolition  of  any  units  in  a 
development. 

(iv)  Funding  is  not  permitted  for  any 
physical  improvements  that  would 
result  in  the  displacement  of  persons. 

(v)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(vi)  All  physical  improvements  must 
also  be  accessible  to  persons  with 
disabilities.  For  example,  some  types  of 
locks,  buzzer  systems,  doors,  etc.,  are 
not  accessible  to  persons  with  limited 
strength,  mobility,  or  to  persons  who  are 
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hearing  impaired.  All  physical 
improvements  must  meet  the 
accessibility  requirements  of  24  CTR 
parts. 

(4)  Employment  of  Investigators 

(i)  Employment  of  one  or  more 
Individuals  is  pennitted  under  this 
program  to: 

(A)  Investigate  drug-related  crime  in 
or  around  the  real  property  comprising 
any  public  housing  development;  and 

(B)  Provide  evidence  relating  to  any 
such  crime  in  any  administrative  or 
judicial  proceedings. 

(ii)  Investigators  funded  by  this 
program  must  meet  all  relevant  tribal. 
State  or  local  government  insurance, 
licensing,  certification,  training, 
bonding,  or  other  similar  requirements. 

(iii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
investigator(s)  are  required,  before  any 
investigators  are  employed,  to  enter  into 
and  execute  a  written  agreement  that 
describes  the  following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  investigators,  their 
scope  of  authority,  estabhshed  poUcies, 
procedures,  and  practices  that  will 
govern  their  performance  (i.e.,  a  PoUcy 
Manual  as  described  in  section 
I-(c)(4){v),  below)  and  how  they  will 
coordinate  their  activities  with  the  local, 
state  and  Federal  law  enforcement 
agencies:  and 

(B)  The  types  of  activities  that  the 
investigators  are  expressly  prohibited 
from  undertaking. 

(iv)  Under  this  section,  reimbursable 
costs  associated  with  the  investigation 
of  drug-related  crime  (e.g.,  travel 
directly  related  to  the  investigator's 
activities,  or  costs  associated  with  the 
investigator's  testimony  at  judicial  or 
administrative  proceedings)  may  only 
be  those  incurred  by  the  investigator. 

(v)  Investigators  funded  under  this 
program  shall  be  guided  by  a  policy 
manual  (see  below)  that  regulates, 
directs,  and  controls  their  conduct  and 
activities.  All  investigators  must  be 
trained  at  a  minimum  in  the  areas 
described  below  in  paragraph  (B)  of  this 
section". 

(A)  An  up-to-date  policy  manual, 
which  contains  the  policies,  procedures, 
and  general  orders  that  regulate  conduct 
and  describe  in  detail  how  jobs  are  to 
be  performed,  must  either  exist  or  be 
completed  within  12  months  of  the 
execution  of  the  grant  agreement. 
Applicants  must  submit  a  plan  and 
timetable  for  the  implementation  of 
training  stall. 

(B)  Examples  of  areas  that  must  be 
covered  in  the  manual  include  but  are 
not  limited  to:  use  of  force,  resident 
contacts,  response  criteria  to  calls. 


pursuits,  arrest  procedures,  reporting  of 
crimes  and  workload,  feedback 
procedures  to  victims,  citizens 
complaint  procedures,  internal  affairs 
investigations,  towing  of  vehicles, 
authorized  weapons  and  other 
equipment,  radio  procedures  mtemally 
and  with  local  police,  training 
requirements,  patrol  procedures, 
scheduling  of  meetings  with  residents, 
record  keeping  and  position 
descriptions  on  everj'  post  and 
assignment. 

(vi)  If  an  investigator  collects 
investigator  activity  information  (which 
the  Department  recommends)  for  the 
housing  authority,  a  housing  authority 
approved  activity  form  must  be  used  for 
the  collection,  analysis  and  reporting  of 
activities  by  investigators  funded  under 
this  section.  Computers  and  software 
may  be  included  as  an  eligible  item  in 
support  of  this  housing  authority  data 
collection  activity. 

(vii)  Expenditures  for  activities  under 
this  section  may  not  be  incurred  until 
the  grantee  has  met  all  the  above 
requirements. 

(5)  Voluntary  Tenant  Patrols 

(i)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  (including  uniforms), 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted  under  this  program.  Members 
must  be  volunteers  and  must  be  tenants 
of  the  development  that  the  tenant 
(resident)  patrol  represents.  Patrols 
established  under  this  program  are 
expected  to  patrol  for  drug-related 
criminal  activity  in  the  developments 
proposed  for  assistance,  and  to  report 
these  activities  to  the  cooperating  local 
law  enforcement  agency  and  relevant 
tribal.  State  and  Federal  agencies,  as 
appropriate.  Grantees  are  required  to 
obtain  liability  insurance  to  protect 
themselves  and  the  members  of  the 
voluntary  tenant  patrol  against  potential 
liability  for  the  activities  of  the  patrol 
under  this  program.  The  cost  of  this 
insurance  will  be  considered  an  eligible 
program  expense. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
members  of  the  tenant  patrol  are 
required,  before  putting  the  tenant 
patrol  into  effect  and  expending  any 
grant  funds,  to  enter  into  and  execute  a 
wTitten  agreement  that  describes  the 
following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  tenant  patrol,  the 
patrol's  scope  of  authority,  the 
estabhshed  policies,  procedures,  and 
practices  that  will  govern  the  tenant 
patrol's  performance  and  how  the  patrol 


will  coordinate  its  activities  with  the 
local  law  enforcement  agency; 

(B)  The  types  of  activities  that  a 
tenant  patrol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to.  the  carrying  or  use  of 
firearms  or  other  weapons,  nightstick, 
clubs,  handcuffs,  or  mace  in  the  course 
of  their  duties  under  this  program; 

(C)  Initial  tenant  patrol  training  and 
continuing  training  the  members  receive 
from  the  local  law  enforcement  agency 
(training  by  the  local  law  enforcement 
agency  is  required  before  putting  the 
tenant  patrol  into  effect);  Euid 

(D)  Tenant  patrol  members  must  be 
advised  that  they  may  be  subject  to 
individual  or  collective  liability  for  any 
actions  undertaken  outside  the  scope  of 
their  authority  and  that  such  acts  are  not 
covered  under  a  HA's  liability 
insurance. 

(iii)  Communication  and  related 
equipment  eligible  for  funding  under 
this  program  shall  be  equipment  that  is 
reasonable,  necessary,  justified  and 
related  to  the  operation  of  the  tenant 
patrol  and  that  is  otherwise  permissible 
under  tribal.  State  or  local  law. 

(iv)  Under  this  program,  bicycles, 
motor  scooters  and  uniforms  (caps  and 
other  all  seasonal  clothing  items  that 
•  identify  voluntary  tenant  patrol 
members,  including  patrol  t-shirts  and 
jackets)  to  be  used  by  the  members  of 
the  tenant  patrol  are  eligible  items. 

(v)  Drug  elimination  grant  funds  may 
not  be  used  for  any  type  of  financial 
compensation,  such  as  any  full-time 
wages  or  salaries  for  voluntary  tenant 
patrol  participants. 

(6)  Programs  To  Reduce  the  Use  of 
Drugs 

Programs  that  reduce  the  use  of  drugs 
in  and  around  the  premises  of  public 
housing  developments,  including  drug 
abuse  prevention,  intervention,  referral 
and  treatment  programs  are  permitted 
under  this  program.  The  program 
should  facilitate  drug  prevention, 
intervention  and  treatment  efforts,  to 
include  outreach  to  community 
resources  and  youth  activities,  and 
facilitate  bringing  these  resources  onto 
the  premises,  or  providing  resident 
referrals  to  treatment  programs  or 
transportation  to  out-patient  treatment 
programs  away  from  the  premises. 
Funding  is  permitted  for  reasonable, 
necessary  and  justified  purchasing  or 
leasing  of  vehicles  (whichever  can  be 
documented  as  the  most  cost  effective) 
for  resident  youth  and  adult  education 
and  training  activities  directly  related  to 
"Programs  to  reduce  the  use  of  drugs" 
under  this  section.  Alcohol-related 
activities/programs  are  not  eligible  for 
funding  under  this  program. 


15580 


Federal  Register  /  Vol.  59,  No.  63  /  Friday,  April  1,  1994  /  Notices 


(i)  Drug  prevention.  Drug  prevention 
programs  that  will  be  considered  for 
funding  under  this  part  must  provide  a 
comprehensive  drug  prevention 
approach  for  public  housing  residents 
that  will  address  the  individual  resident 
and  his  or  her  relationship  to  family, 
peers,  and  the  community.  Prevention 
programs  must  include  activities 
designed  to  identify  and  change  the 
factors  present  in  public  housing  that 
lead  to  drug-related  problems,  and 
thereby  lower  the  risk  of  drug  usage. 
Many  components  of  a  comprehensive 
approach,  such  as  refusal  and  restraint 
skills  training  programs  or  drug-related 
family  counseling,  may  already  be 
available  in  the  community  of  the 
applicant's  housing  developments,  and 
the  applicant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  Funding  is  permitted  for 
reasonable,  necessary  and  justified 
program  costs,  such  as  meals,  beverages 
and  transportation,  incurred  only  for 
training  and  education  activities 
directly  related  to  "drug  prevention 
programs".  Activities  that  should  be 
included  in  these  programs  are: 

(A)  Drug  education  opportunities  for 
public  housing  residents.  The  causes 
and  effects  of  illegal  drug  usage  must  be 
discussed  in  a  formal  setting  to  provide 
both  young  people  and  adults  the 
working  knowledge  and  skills  they  need 
to  make  informed  decisions  to  confront 
the  potential  and  immediate  dangers  of 
illegal  drugs.  Grantees  may  contract  (in 
accordance  with  24  CFR  85.36)  with 
professionals  to  provide  appropriate 
training  or  workshops.  The 
professionals  contracted  to  provide 
these  services  shall  be  required  to  base 
their  services  upon  the  needs 
assessment  and  program  plan  of  the 
grantee.  These  educational 
opportunities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  public  housing  residents. 

(B)  Family  and  other  support  services. 
Drug  prevention  programs  must 
demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
education  information,  to  foster 
effective  parenting  skills,  and  to  provide 
referrals  for  treatment  and  other 
available  support  services  in  the 
development  or  the  community  for 
public  housing  families. 

(C)  Youth  services.  Drug  prevention 
programs  must  demonstrate  that  they 
have  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups 
must  be  coordinated  by  adults  with  the 
active  participation  of  youth  to  organize 
youth  leadership,  sports,  recreational, 
cultural  and  other  activities  involving 


public  housing  youth.  The 
dissemination  of  drug  education 
information,  the  development  of  peer 
leadership  skills  and  other  drug 
prevention  activities  must  be  a 
component  of  youth  services.  Activities 
or  services  funded  under  this  program 
may  not  also  be  funded  under  the  Youth 
Sports  Program. 

(D)  Economic/educational 
opportunities  for  residents  and  youth. 
Drug  prevention  programs  must 
demonstrate  a  capacity  to  provide 
public  housing  residents  the 
opportunities  for  interaction  with  or 
referral  to  established  higher  education 
or  vocational  institutions  with  the  goal 
of  developing  or  building  on  the 
residents'  skills  to  pursue  educational, 
vocational  and  economic  goals.  The 
program  must  also  demonstrate  the 
ability  to  provide  public  housing 
residents  the  opportunity  to  interact 
with  private  sector  businesses  in  their 
immediate  community  for  the  same 
desired  goals. 

(ii)  Intervention.  The  aim  of 
intervention  is  to  identify  public 
housing  resident  drug  users  and  assist 
them  in  modifying  their  behavior  and  in 
obtaining  early  treatment,  if  necessary. 
The  applicant  must  establish  a  program 
with  the  goal  of  preventing  drug 
problems  from  continuing  once 
detected. 

(iii)  Drug  treatment.  (A)  Treatment 
funded  under  this  program  shall  be  in 
or  around  the  premises  of  the  public 
housing  developments  proposed  for 
funding. 

(B)  Funds  awarded  under  this 
program  shall  be  targeted  towards  the 
development  and  implementation  of 
new  drug  referral  treatment  services 
and/or  aftercare,  or  the  improvement  of. 
or  expansion  of  such  program  services 
for  public  housing  residents. 

(C)  Each  proposed  drug  program 
should  address  the  following  goals: 

(1)  Increase  resident  accessibility  to 
drug  treatment  services; 

(2)  Decrease  criminal  activity  in  and 
around  public  housing  developments  by 
reducing  illicit  drug  use  among  public 
housing  residents;  and 

(3)  Provide  services  designed  for 
youth  and/or  maternal  drug  abusers, 
e.g.,  prenatal  and  postpartum  care, 
specialized  counseling  in  women's 
issues,  parenting  classes,  or  other  drug 
supportive  services. 

(D)  Approaches  that  have  proven 
effective  with  similar  populations  will 
be  considered  for  funding.  Programs 
should  meet  the  following  criteria: 

(1)  Applicants  may  provide  the 
service  of  formal  referral  arrangements 
to  other  treatment  programs  not  in  or 
around  the  developments  where  the 


resident  is  able  to  obtain  treatment  costs 
from  sources  other  than  this  program. 

(2)  Provide  family  and  collateral 
counseling. 

(3)  Provide  linkages  to  educational 
and  vocational  counseling. 

(4)  Provide  coordination  of  services  to 
appropriate  tribal  or  local  drug  agencies. 
HIV-related  service  agencies,  and 
mental  health  and  public  health 
programs. 

(E)  Applicants  must  demonstrate  a 
working  partnership  with  the  Single 
State  Agency  or  current  tribal  or  State 
license  provider  or  authority  with  drug 
program  coordination  responsibilities  to 
coordinate,  develop  and  implement  the 
drug  treatment  proposal. 

(F)  The  Single  State  Agency  or 
authority  with  drug  program 
coordination  responsibilities  must 
certify  that  the  drug  treatment  proposal 
is  consistent  with  the  State  treatment 
plan;  and  that  the  treatment  service 
meets  all  State  licensing  requirements. 

(G)  Funding  is  not  permitted  for 
treatment  of  residents  at  any  in-patient 
medical  treatment  programs  and 
facilities. 

(H)  Funding  is  not  permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  ti.ssues  of  a 
patient. 

(1)  Funding  is  not  permitted  for 
maintenance  drug  programs. 
Maintenance  drugs  are  medications  that 
are  prescribed  regularly  for  a  long 
period  of  supportive  therapy  (e.g. 
methadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 

(7)  Resident  Management  Corporations 
(RMCs),  Resident  Councils  (RCs),  and 
Resident  Organizations  (ROs) 

Funding  under  this  program  is 
permitted  for  HAs  to  contract  with 
RMCs  and  incorporated  RCs  and  ROs  to 
develop  security  and  drug  abuse 
prevention  programs  involving  site 
residents.  Such  programs  may  include 
(but  are  not  limited  to)  voluntary  tenant 
patrol  activities,  drug  education,  drug 
inter\'ention,  youth  programs,  referral, 
and  outreach  efforts. 

(8)  Continuation  of  Current  Program 
Activities 

An  applicant  may  apply  to  continue 
an  existing  activity  funded  under  this 
program.  The  Department  will  evaluate 
an  applicant's  performance  of  the 
activity  that  the  applicant  wants  to 
continue  with  additional  funding  under 
this  NOFA.  The  Department  will  review 
and  evaluate  the  applicant's  conduct  of 
the  activity  under  the  previous  grant, 
including  financial  and  program 
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performance;  reporting  and  special 
condition  compliance;  accomplishment 
of  stated  goals  and  objectives  under  the 
previous  grant;  and  program 
adjustments  made  in  response  to 
previous  ineffective  performance.  Since 
this  is  a  competitive  program,  HUD  does 
not  guarantee  continued  funding  of  any 
previously  funded  Drug  Elimination 
Program  Grant. 

(9)  PHA-Owned  Housing 

Funding  may  be  used  for  the  activities 
described  in  sections  I.(c)  (1)  through  (7) 
(Eligible  activities)  of  this  NOFA,  to 
eliminate  drug-related  crime  in  housing 
owned  by  public  housing  agencies  that 
is  not  public  housing  that  is  assisted 
under  the  United  States  Housing  Act  of 
1937  and  is  not  otherwise  federally 
assisted  (for  example,  housing  that 
receives  tenant  subsidies  under  Section 
8  is  federally  assisted  and  would  not 
qualify,  but  housing  that  receives  only 
state  or  local  assistance  would  qualify), 
but  only  if  they  meet  all  of  the 
following: 

(i)  The  housing  is  located  in  a  high 
intensity  drug  trafficking  area 
designated  pursuant  to  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988;  and 

(ii)  The  PHA  owning  the  housing 
demonstrates,  on  the  basis  of 
information  submitted  in  accordance 
with  the  requirements  of  sections 
I.(d)(l),  below,  of  this  NOFA,  that  drug- 
related  activity,  and  the  problems 
associated  wiih  such  activity,  at  the 
housing  has  a  detrimental  affect  on  or 
about  the  housing.  For  the  purposes  of 
this  NOFA  "on  or  about"  means:  On  the 
premises  or  immediately  adjacent  to  the 
premises  of  the  real  property  comprising 
the  public  or  other  federally-assisted 
housing. 

As  of  February  1994  the  following 
areas  were  confirmed  by  the  Office  of 
National  Drug  Control  Policy  Office,  as 
designated  high  intensity  drug 
trafficking  areas: 

— Washington,  DC-Baltimore,  MD  which 
includes:  Washington,  DC, 
Alexandria,  Arlington  Cty,  Fairfax 
Cty.  Montgomery  Cty,  Prince  George's 
Cty,  Charles  Cty,  Anne  Arundel  Cty, 
Howard  Cty,  Baltimore  Cty,  and 
Baltimore,  MD. 

— New  York  City  (and  a  surrounding 
area  that  includes  Nassau  Cty.  Suffolk 
County,  and  Westchester  Cty,  New 
York,  and  all  municipalities  therein; 
and  Union  Cty,  Hudson  Cty,  and 
Essex  Cty,  New  Jersey,  and  all 
municipalities  therein); 

— Los  Angeles  (and  a  surrounding  area 
that  includes  Los  Angeles  Cty,  Orange 
Cty,  Riverside  Cty,  and  San  Bernadino 
Cty,  and  all  municipalities  therein); 


— ^Miami  (and  a  surrounding  area  that 
includes  Broward  Cty,  Dade  County, 
and  Monroe  Cty,  and  all 
municipaUties  therein); 
— Houston  (and  a  surrounding  area  that 
includes  Harris  Cty,  Galveston  Cty, 
and  all  municipalities  therein);  and 
— ^The  Southwest  Border  (and  adjacent 
areas  that  include  San  Diego  and 
Imperial  Cty,  California,  and  all 
municipalities  therein;  Yuma  Cty, 
Maricopa  Cty,  Pinal  Cty,  Pima  Cty. 
Santa  Cruz  Cty,  and  Cochise  Cty, 
Arizona,  and  all  municipalities 
therein;  Hidalgo  Cty,  Grant  County, 
Luna  County,  Dona  Ana  Cty,  Eddy 
Cty,  Lea  Cty,  and  Otero  Cty,  New 
Mexico,  and  all  municipalities 
therein;  El  Paso  Cty,  Hudspeth  Cty. 
Culberson  Cty,  Jeff  Davis  Cty,  Presidio 
County,  Brewster  Cty,  Pecos  Cty, 
Terrell  Cty,  Crockett  Cty,  Val  Verde 
Cty,  Kinney  Cty,  Maverick  Cty,  Zavala 
Cty,  Dimmit  Cty,  La  Salle  Cty.  Webb 
County.  Zapata  County,  Jim  Hogg 
County,  Starr  County,  Hildago  Cty, 
Willacy  Cty,  and  Cameron  Cty,  Texas, 
and  all  municipalities  therein). 
For  further  information  on  high 
intensity  drug  trafficking  areas  contact: 
Rich  Yamamoto,  at  the  Office  of 
National  Drug  Control  Policy,  Executive 
Office  of  the  President,  Washington.  DC 
20500.  Telephone  number:  (202J  395- 
6755. 

(10)  Ineligible  Activities 

Funding  is  not  permitted  for  any  of 
the  activities  listed  below  or  those 
specified  as  ineligible  elsewhere  in  this 
NOFA. 

(i)  Funding  is  not  permitted  for  costs 
incurred  before  the  effective  date  of  the 
grant  agreement,  including,  but  not 
limited  to,  consultant  fees  for  surveys 
related  to  the  application  or  the  actual 
writing  of  the  application. 

(ii)  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations. 

(iii)  Funding  is  not  permitted  for 
compensating  informants,  including 
confidential  informants. 

(iv)  Funding  is  not  permitted  for  the 
purchase  of  law  enforcement  and/ or  any 
other  vehicles,  including  cars,  vans, 
buses,  motorcycles,  scooters,  or  motor 
bikes,  except  as  specified  in  this  NOFA. 

(v)  Funding  is  not  permitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as,  vehicles,  uniforms, 
ammunition,  firearms/weapons,  military 
or  police  vehicles,  protective  vests,  and 
any  other  supportive  equipment,  etc. 

fvi)  Drug  elimination  grant  funds  may 
not  be  used  for  any  full-time  wages  or 
salaries  for  voluntary  tenant  patrol 
participants. 


(vii)  Funding  is  not  permitted  for  the 
costs  of  leasing,  acquiring,  constructing 
or  rehabilitating  any  facility  space  in  a 
building  or  unit. 

(viii)  Funding  is  not  permitted  for 
organized  fund  raising,  advertising, 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  rallies, 
marches,  community  celebrations  and 
similar  expenses. 

(ix)  Funding  is  not  permitted  for  the 
costs  of  entertainment,  amusements,  or 
social  activities,  and  for  the  expenses  of 
items  such  as  meals,  beverages, 
lodgings,  rentals,  transportation,  and 
gratuities  related  to  these  ineligible 
activities.  However,  funding  is 
permitted  for  reasonable,  necessary  and 
justified  program  costs,  such  as  meals, 
beverages  and  transportation,  incurred 
only  for  training,  and  education 
activities  directly  related  to  "drug 
prevention  programs." 

(x)  Funding  is  not  permitted  for  the 
costs  (court  costs,  attorneys  fees,  etc.) 
related  to  screening  or  evicting  residents 
for  drug-related  crime.  However, 
investigators  funded  under  this  program 
may  participate  in  judicial  and 
administrative  proceedings  as  pro\'ided 
in  paragraph  I.(c)(4)(i)(B)  (Employment 
of  Investigators)  of  this  NOFA. 

(xi)  Although  participation  in 
activities  with  Federal  drug  interdiction 
or  drug  enforcement  agencies  is 
encouraged,  the  transfer  of  Drug 
Elimination  Program  funds  to  any 
Federal  agency  is  not  permitted. 

(xii)  Alcohol-relatea  activities  and 
programs  are  not  eligible  for  funding 
under  this  program. 

(xiii)  Funding  is  not  permitted  under 
this  NOFA  for  establishing  councils, 
resident  associations,  resident 
organizations,  and  resident  corporations 
since  HUD  funds  these  activities  under 
a  separate  NOFA. 

(xiv)  Indirect  costs  as  defined  in  0MB 
Circular  A-87  are  not  permitted  under 
this  program.  Only  direct  costs  are 
permitted. 

(xv)  Funding  is  not  permitted  for  any 
cash  awards,  such  as  scholarships, 
prizes,  etc. 

(xvi)  Grant  funds  shall  not  be  used  to 
supplant  existing  positions  or  programs. 

(d)  Selection  Criteria 

HUD  will  review  each  application 
that  it  determines  meets  the 
requirements  of  this  NOFA  and  assign 
points  in  accordance  with  the  selection 
criteria.  An  application  for  funding 
under  this  program  may  be  for  one  or 
more  eligible  activities. 

An  applicant  may  submit  only  one 
apphcation  under  each  Notice  of 
Funding  Availability  (NOFA).  Joint 
applications  are  not  permitted  under 
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this  program  with  the  following 
exception:  housing  authorities  (HA) 
under  a  single  administration  (such  as 
housing  authorities  managing  another 
housing  authority  under  contract  or 
housing  authorities  sharing  a  common 
executive  director)  may  submit  ^^ingle 
application,  even  through  each  housing 
authority  has  its  own  operating  budgft. 

The  number  of  points  that  an 
application  receives  w'll  depend  on  the 
extent  to  which  the  application  is 
responsive  to  the  informsrion  requested 
in  the  sel- ctinn  criteria.  An  application 
must  receive  a  score  of  at  least  80  points 
out  of  the  maximum  of  120  points  that 
may  be  awarded  under  this  rumpetition 
to  be  eligible  for  funding,. 

After  applications  have  been  scored. 
Headquarters  will  rank  the  applications 
on  a  national  basis  acrording  to  two 
categories,  either  HAs  with  up  to  1249 
units,  or  HAs  with  1250  or  mwre  units. 
Awards  will  be  made  in  rjniccd  order 
until  all  funds  are  expended.  Any 
funding  that  cannot  be  awarded  in  one 
category'  will  be  aw.srded  under  the 
other  category  within  the  staiii'orv 
limits. 

HUD  will  Stiiect  the  highest  rai.king 
applications  that  can  be  hilly  funded. 
Applications  with  tie  scors-s  will  be 
selected  in  accordance  with  the 
procedures  in  paragraph  1.  (e)  (Rankint; 
Factors).  The  terms  "housing"  and 
"development(s)"  as  used  in  the 
apnlication  selection  criteria  aivJ 
.subm.ission  requirements  may  im-liide. 
a.s  appropriate,  housing  described  in 
section  I.  (c)(9)  fPiLA.-Own<-d  Housing), 
above,  of  this  NOFA.  Eat  h  application 
submitte<l  for  a  grant  under  this  NOFA 
^v!!l  be  evaluated  on  the  basis  of  the 
fcHowing  s<dection  criteria: 

(1)  First  Critt.rion:  The  Estrnt  of  the 
Drug-Relnted  Crime  ProhiMjx  in  the 
AppHcar.t  s  Development  or 
Developments  Proposed  for  Assistance. 
(Maximum  Points:  45)  To  permit  HUU 
to  make  an  evaluation  on  the  basis  of 
this  criterion,  an  application  must 
include  a  description  of  the  extent  of 
drug-rolutod  crime  and/or  problems 
assoriati'il  with  it,  in  the  developments 
proposed  for  funding.  An  applicant 
must  e.xplain  in  what  way  a  problem 
claimed  to  be  associated  with  drug- 
related  crime  is  a  result  of  drug- related 
crime.  The  description  should  provide 
the  following  information; 

(i)  Objective  daia.  The  best  available 
objective  data  on  the  nature,  source,  and 
frequency  of  the  problem  of  drug-rel  ited 
crime  and/or  the  problems  associated 
with  dmg-related  crime.  This  data  may 
include  (but  not  necessarily  be  limited 
to): 

(A)  The  nature  and  frequency  of  drug- 
related  crime  and  problems  associated 


with  drug- related  crime  as  reflected  by 
crime  statistics  and  other  data  from 
Federal,  tribal.  State  or  local  law 
enforcement  agencies. 

(B)  Information  from  records  on  the 
types  and  sources  of  drug-related  crime 
in  the  developments  proposed  for 
a.csistance. 

(C)  Descriptive  data  as  to  the  types  of 
offiriders  committing  drug-related  crime 
in  the  applicant's  dewelopments  (eg., 
au'ft,  residence,  etc.). 

(D)  The  number  of  lease  terminations 
or  evictions  for  drug-related  criminal 
activity. 

(£)  The  number  of  emergency  room 
ad:r.i'-:sions  for  drug  use  or  that  resi;lt 
from  drug-related  crime  (such 
information  may  not  be  available  from 
police  dopart.mcnts  but  only  from  hre 
di'partments  or  emerg'-nCj  medical 
st'rvic>'S  agencies). 

(F)  1  he  number  of  police  calls  for 
service  (not  just  drug-related)  such  as. 
offirt^r-initiritfd  calls,  domestic  violence 
I  id  Is,  drug  distribution  com.plaints, 
found  drug  paraphernalia,  gang  activity, 
grajliti  that  reflects  drags  or  gang-relatod 
ac  tjvity.  vandalism,  drag  arrests,  and 
abandoned  vt;hic:ies. 

IG)  The  number  of  residents  placed  in 
frfvjf'ii»>nt  for  sabstance  abu'.-e. 

(H)  The  school  dropout  rate  and  ievtd 
of  absenteeism  for  youth  that  the 
appl.cinf  Crin  relate  to  drug- related 
crime.  (If  crime  or  other  statistics  are  not 
a\  .iji  iile  at  the  cii'velripment  or  precinct 
1''  tl.  the  applicant  may  use  other 
n  ;ii:Sie.  objective  data  including  those 
deri\i  d  fiom  its  records  cr  those  of 
F:.\ir~,  KCs  or  ROs). 

ID  Where  .ipprt-priate  the  statistic:s 
slicjuid  be  reported  both  in  real 
numtfers.  and  as  an  ann^a!  percentage 
of  tht'  residents  in  eac  h  development 
(e.g.,  20  arrests  in  a  year  for  dintributiim 
of  .^  loin  in  a  development  with  100 
resi  it^nts  reHetls  a  20%  occurrence 
ftite).  The  data  should  cover  the  most 
recent  one-year  peiiod  (a  one-year 
period  ending  within  3  months  of  the 
date  of  the  ap;;!ication).  If  the  iia'a  from 
the  most  recent  one-vear  per;od  :s  not 
us:id.  an  explanation  must  be  provided. 
To  the  e.xteat  feasible,  the  data  provided 
should  b«»  compared  with  data  from  a 
prior  one-year  peiiod  to  show  whi'ther 
the  current  data  reflects  a  percentage 
incrf  ase  or  decrease  in  drug-related 
crime  and/or  its  associated  problems 
during  that  prior  period  of  time. 

())  A  reduction  in  drug-related  crime 
in  de\elopmen's  where  previous  Drug 
Elimination  grants  have  been  in  effect 
will  not  be  considered  a  disadvantage  to 
the  applic:ant. 

(K)  If  funding  is  being  sought  for 
housing  owned  by  public  housing 
ap.er.cies  that  is  not  public  housing 


assisted  under  the  United  States 
Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted,  the 
application  must  demonstrate  that  the 
housing  is  located  in  a  high  intensity 
drug  trafficking  area  designated 
pursuant  to  section  1005  of  the  Anti- 
Dn-g  Abuse  Act  of  1983,  and  the 
application  must  demonstrate  that  cirug- 
ri dated  activity,  and  the  problems 
associated  with  it,  at  the  housing  has  a 
dotrimental  affect  on  or  about  the  real 
property  comprising  tlio  public  or  other 
federally  assisted  low-income  housing. 
For  the  purposes  of  this  NOFA  "on  or 
about"  means:  on  the  premises  or 
immediately  adjacent  to  the  premises  of 
the  real  property  comprising  the  public 
or  other  federally-assisted  housing. 

(ii)  Other  data  on  the  extent  of  drug- 
related  crime.  To  the  extent  that 
objective  data  as  described  above  may 
not  be  available,  or  to  complement  that 
diUa,  the  assessment  m.ay  use  data  from 
other  sources  that  have  a  direct  bearing 
on  drug-reiated  crime  an-i/Gr  the 
jirnblems  associated  with  it  in  the 
developments  propor-t.'d  for  assistance 
under  this  program.  How'ever,  if  other 
relevant  information  is  to  be  used  in 
plac:e  of,  rather  than  to  complement, 
objective  data,  the  appli'  ation  must 
indu:ate  the  rear.ons  \vhy  objective  data 
could  not  be  ontained  and  what  efforts 
were  made  to  obtain  it.  Examples  of 
these  data  include  (but  not  necessarily 
be  limited  to): 

(A)  Resident  and  staff  surveys  on 
drug-related  issues  cr  on-sila  reviews  to 
determine  dnig  activity:  and  local 
goveniment  or  scholarly  studies  or  other 
research  in  the  pist  year  that  analyze 
drug  activity  in  the  targeted 
ditvelopm^nts. 

(Uj  Vandalism  cost  <uid  related 
vacancies  attributable  to  drug-related 
(rime. 

(C)  Lifonnation  from  schools,  health 
service  providers,  residents  and  local. 
state,  and  Fedornl  law  enforcement 
agencies;  and  the  otunions  and 
ofi'-ervations  of  individuals  having 
d;r'^(.t  Lncw  ledge  of  dn.'g-related  crime 
and/or  the  problems  associated  with  it 
concerning  the  nature  and  frequency  of 
these  problems  in  the  devolopmeuis 
proposed  for  assistance.  (These 
individuals  may  include  local,  state  ana 
Federal  law  enforcement  officials, 
resident  or  community  le.'iders,  sciiool 
officials,  community  medical  officials, 
drug  treatment  or  counseling 
profe"-sionals.  or  oLhor  social  service 
providers.) 

(iii)  In  awarding  points.  HLTD  will 
evaluate  the  extent  to  which  the 
applicant  has  provided  the  above  data 
th  it  reflects  a  drug-related  crime 
problem,  both  in  terms  of  the  frequency 
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and  nature  of  the  drug-related  problems 
associated  with  drug-related  crime  in 
the  developments  proposed  for  funding 
as  reflected  by  information  submitted 
under  paragraph  (1)  (i)  (objective  data), 
and  (ii)  (other  data)  of  this  section;  and 
the  extent  to  which  such  data  reflects  an 
increase  in  drug-related  crime  over  a 
period  of  one  year  in  the  developments 
proposed  for  assistance.  (Maximum 
Points  Under  Paragraphs  (i)  and  (ii)  of 
this  Section:  20) 

(iv)  In  awarding  points.  HUD  will 
evaluate  the  extent  to  which  the 
applicant  has  analyzed  the  data 
compiled  under  paragraphs  (1)  (i)  and 
(ii)  of  this  section,  and  has  clearly 
articulated  its  needs  for  reducing  drug- 
related  crime  in  developments  proposed 
fur  assistance.  (Maximum  Points:  5) 

(v)  In  awarding  points,  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  ten  (10)  according  to  the  per 
capita  incidence  of  robbery  and 
homicide  in  their  community  relative  to 
their  per  capita  incidence  on  a 
nationwide  basis.  Data  on  robberv  and 
homicide  incidence  were  chosen 
because  of  the  demonstrated 
relationship  of  a  substantial  portion  of 
these  crimes  with  drug  abuse.  The 
community  data  will  be  taken  from  the 
Uniform  Crime  Reports  (UCRs)  of  the 
U.S.  Department  of  Justice  (FBI  crime 
data)  and  will  be  at  the  city  level,  when 
available,  or  at  the  county  level.  The 
crime  incidence  data  and  the  point 
values  will  be  computed  by  HUD. 
(Maximum  Points:  10) 

(vi)  In  awarding  points,  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  ten  (10)  according  to  the  per 
capita  incidence  of  drug  arrests.  In 
instances  where  the  Dtipartment  of 
Justice  records  do  not  contain 
community  subm.ission  data,  points  will 
be  a.ssigned  based  on  state  metropolitan 
and  nonmetropolitan  averages  relevant 
to  such  areas.  (Maximum  Points:  10) 

(2)  Second  Criterion:  The  Quality  of 
the  Plan  To  Address  the  Crime  Problem 
in  the  Public  or  Indian  Housing 
Developments  Proposed  for  Assistance, 
Including  the  Extent  to  Which  the  Plan 
Includes  Initiatives  That  Can  Be 
Sustained  Over  a  Period  of  Several 
Years.  (Maximum  Points;  35)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  To  permit  HUD  to  make  an 
evaluation  on  the  basis  of  this  criterion, 
an  application  must  include  the 
applicant's  plan  for  addressing  drug- 
related  crime  and/or  its  associated 
problems.  This  means  a  narrative 
description  of  the  applicant's  activities 
for  addressing  drug-related  crime  and/or 
its  associated  problems  in  each  of  the 
developments  proposed  for  assistance 


under  this  part  must  be  included  in  the 
application.  The  activities  ehgible  for 
funding  under  this  program  are  listed  in 
section  I.(c)  of  this  NOFA,  above, 
although  the  applicant's  plan  must 
include  all  of  the  activities  that  will  be 
undertaken  to  address  the  problem, 
whether  or  not  they  are  funded  under 
this  program.  If  the  same  activities  are 
proposed  for  all  of  the  developments 
that  will  be  covered  by  the  plan,  the 
activities  do  not  need  to  be  described 
separately  for  each  development.  Where 
different  activities  are  proposed  for 
different  developments,  these  activities 
and  the  developments  where  they  will 
take  place  must  be  separately  described. 
The  description  of  the  plan  in  the 
application  must  include  (but  not 
necessarily  be  limited  to)  the  following 
information: 

(A)  A  narrative  describing  each 
activity  proposed  for  Drug  Elimination 
Program  funding  in  the  applicant's  plan, 
any  additional  relevant  activities  being 
undertaken  by  the  applicant  (e.g.,  a  drug 
treatment  program  for  residents  funded 
by  an  agency  other  than  HUD),  and  how 
all  of  these  activities  interrelate.  The 
applicant  should  specifically  address 
whether  it  plans  to  implement  a 
comprehensive  drug  elimination 
strategy  tliat  involves  management 
practices,  enforcement/law  enforcement 
techniques  (such  as  community 
policing),  and  a  combination  of  drug 
abuse  prevention,  inter\ention,  referral, 
and  treatment  programs.  In  addition,  the 
applicant  should  indicate  how  its 
proposed  activities  will  complement, 
and  be  coordinated  with,  current 
activities. 

(J)  If  grant  amounts  are  to  be  used  for 
contracting  security  guard  personnel 
services  in  public  housing 
developments  the  application  must 
describe  how  the  requirements  of 
section  I.(c)(l)(i)  (Emplo\-ment  of 
Security  Personnel),of  this  NOFA  will 
be  met. 

[2]  If  grant  amounts  are  to  be  used  for 
HA  police  officers  the  application  must 
describe  how  the  requirements  of 
section  I.(c)(l)(ii)  (HA  Police 
DejDartments)  of  this  NOFA  will  be  met. 

[3)  If  grant  amounts  are  to  be  used  for 
reimbursement  of  local  law  enforcement 
agencies  for  additional  security  and 
protective  services  the  application  must 
describe  how  the  requirements  of 
section  I. (c)(2)  (Reimbursement  of  Local 
Law  Enforcement  Agencies)  of  this 
NOFA  will  be  met. 

{4)  If  grant  amounts  are  to  be  used  for 
physical  improvements  in  public 
housing  developments  proposed  for 
funding  under  section  1. (c)(3)  (Physical 
Improvements)  of  this  NOFA  the 
application  must  discuss  how  these 


improvements  will  be  coordinated  with 
the  applicant's  modernization  program, 
if  any,  under  24  CFR  part  968. 

(5)  If  grant  amounts  are  to  be  used  for 
emplovTnent  of  investigators  the 
appHcation  must  describe  how  the 
requirements  of  section  I. (c)(4) 
(Employment  of  Investigators)  of  the 
NOFA  will  be  met. 

(6)  If  grant  amounts  are  to  be  used  for 
voluntary  tenant  patrols  the  application 
must  describe  how  the  requirements  of 
section  I. (c)(5)  (Voluntary  tenant  patrol) 
of  this  NOFA  will  be  met. 

(7)  If  grant  amounts  are  to  be  used  for 
a  prevention,  inton,ention  or  treatment 
program  to  reduce  the  use  of  drugs  in 
and  around  the  premises  of  public  and 
Indian  housing  developments  as 
provided  in  1. (c)(6)  (Programs  to  Reduce 
the  Use  of  Drugs)  of  this^NOFA,  the 
application  must  discuss  the  nature  of 
the  program,  how  the  program 
represents  a  prevention  or  intervention 
strategy,  and  how  the  program  will 
further  the  HA's  strategy  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  the  developments  proposed 
for  assistance. 

(B)  The  anticipated  cost  of  each 
activity  in  the  plan,  a  description  of 
how  funding  dtnrisions  were  reached 
(cost  analysis),  and  the  financial  and 
other  resources  (including  funding 
under  this  program,  and  from  other 
resources)  that  may  reasonably  be 
expected  to  be  availa':""  to  carry  out 
each  activity. 

(C)  An  implementation  timetable  that 
includes  tasks,  deadlmes,  cost  and 
persons  responsible  for  implementing 
(beginning,  achieving  identified 
milestones,  and  completing)  each 
activity  in  the  plan. 

(D)  The  role  of  tenants,  and  RMCs. 
RCs,  and  ROs  (where  these 
organizations  exist)  in  plannin,;  and 
developing  the  application  fur  funding 
and  in  im.plementing  the  applicant's 
plan.  The  appfication  must  provide  the 
name  of  the  PvMC  or  incorporated  RC  or 
RO  that  will  develop  any  security  and 
drug  abuse  prevention  programs  under 
section  I.(c)(7)  (RMCs,  RCs.  and  ROs)  of 
this  NOFA  involving  site  residents. 

(E)  The  role  of  any  other  entities  (e.g.. 
tribal,  local  and  State  governments, 
community  organizations  and  federal 
agencies)  in  planning  and  carrying  out 
the  plan.  This  can  be  shown,  for 
example,  by  providing  letters  of  support 
or  commitment  from  governmental  or 
private  entities  of  the  financial  or  other 
resources  (e.g.,  staff  or  in-kind 
resources)  that  they  agree  to  provide. 

(F)  The  resources  that  the  applicant 
may  reasonably  expect  to  be  available  at 
the  end  of  the  grant  term  to  continue  the 
plan,  and  how  they  will  be  allocated  to 
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plan  activities  that  can  be  sustained 
over  a  period  of  years. 

(G)  A  discus.sion  of  how  the 
applicant's  plan  will  serve  to  provide 
training  and  employment  or  business 
opportunities  for  lower  income  persons 
and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  cove»-fd 
project  (as  defined  in  24  CFR  part  135) 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4).  HAs  are 
encouraged  to  hire  qualified  residents  in 
all  positions. 

(H)  Program  evaluation.  The  plan 
must  specifically  discuss  how  the 
activities  funded  under  this  program 
will  be  evaluated  by  the  applicant,  so 
that  the  program's  progress  can  be 
measured.  The  evaluation  may  also  be 
used  to  modify  activities  to  make  them 
more  successful  or  to  identify 
unsuccessful 

must  identify  the  types  of  informati  an 
the  applicfmt  will  need  lo  measure  the 
plan  s  success  (e.g..  tracking  changes  in 
idcnti.^;pd  ciime  statistic?);  and  indicate 
the  method  the  applicant  will  use  to 
gather  and  analyze  this  information. 

(ii)  In  assessing  this  criterion,  WVD 
will  consider  the  qiiaM'.y  and 
thorough.-ioss  of  an  ^ippiicant's  plan  in 
terms  of  tlie  informati-on  requcstod  In 
.section  l.(il)(2)(i),  "Quality  of  the  plan," 
of  this  NOFA,  includi.ng  the  ext'-nt  t.i 
which: 

[A]  The  applicant's  plan  ci.jarly 
describes  t!-,e  activities  that  aro  bein^ 
proposed  by  the  applir<:i)t,  includi.ig 
those  activities  to  be  fundc'd  under  this 
program  and  tbosfj  to  he  fu.ideJ  from 


strategies.  The  evalurition 


other  sourcos,  and  indicates  huw  these 
proposed  activities  provide  for  a 
comprehensive  approach  to  eliminate 
drug-related  crime  and/or  its  associiit-d 
problems  (as  described  under  the  fiist 
criterio!:.  se- tion  I. (d)(1),  "The  e.xtent  of 
the  drug  njiated  crime  problem"  of  this 
NOF.\,  above)  in  the  duvciopmcnts 
proposed  for  fundir.g.  (Maximum 
f\)ints:  10) 

(B)  The  applicant's  plan  provides  a 
budget  narrative  (with  cost  analysis)  for 
each  activity  and  describes  the  financial 
and  other  resources  (under  this  program 
and  other  sources)  that  may  reasonably 
be  expected  to  be  available  to  carry  out 
each  activity.  (Maximum  Points:  4) 

(C)  The  applicant's  plan  is  realistic  in 
terms  of  time,  persormel,  and  other 
resources,  considering  the  applicant's 
timetable  for  begirming  and  completing 
each  component  of  the  plan  and  the 
amount  of  funding  requested  under  this 
program  and  other  identified  resources 
available  to  the  applicant.  (Maxim.um 
Points:  3) 

(D)  As  described  in  the  plan,  tenants, 
and  RMCs/RCs/ROs,  where  they  exist. 


are  in\  olvcd  in  planning  and 
developing  the  application  for  funding 
and  in  implementing  the  applicant's 
plan.  (Maximum  Points:  4) 

(E)  As  described  in  the  plan,  other 
entities  (e.g.,  tribal,  local  and  state 
governments  and  community 
organizations)  are  involved  in  planning 
and  carrying  out  the  apphcant's  plan. 
(.Maxi.mum  Points:  3) 

(F)  The  plan  includes  activi;i;js  that 
can  be  sustained  over  a  period  of  years 
and  identifies  resources  that  the 
applicant  may  reasonably  expect  to  be 
available  fur  t^o  continuation  of  the 
aciiviiies  at  the  end  of  the  grant  term. 
(^1a^in.;Jra  Points:  4) 

(G)  The  applicant's  plan  will  serve  to 
prc^vide  training;  and  enpiovment  or 
b'.ijircES  c}^j:^ riunities  for  lower  income 
persons  ■mA  hi:sinf)<<,ci  lof^ited  in.  or 
s'.ibs!  u-.tiaily  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
pre  jrct  (;:s  defim  d  in  2i  CFR  part  1J5) 
in  arccrd  mre  with  24  CF'R  ?!61.2b(d) 
and  Z4  CFR  061  29fb)(4).  (Maximu;n 
Prints:  3) 

(H)  rhe  applicant  has  developed  an 
ev;d"i:;tion  prccev;  to  measure  the 


S'lrCi 


l.*:'; 


>Ian.  (Ma.x.nuim  Points: 


{ ij  Tliird  CriU^r'.on:  7.'.^  Capability  cf 
the  it^pplic'.mi  To  Carry  Out  the  Plan. 
(^hi^:^u;:n  Points:  20)  In  asso.^sing  ;his 
cri'8!io,.,  MUD  will  consider  the 
fnllOivlng  fai  tors: 

(.]  The  eyteiU  of  ihe  applicant's 
administrative  capability  to  manage  it^ 
housing  developments,  as  measured  by 
its  performance  with  respect  t  j 
operative  MUD  nquiremcnts  under  the 
ACC  or  ACA  and  the  Public  Housing 
i/.in.igenient  As.sessment  Program  at  24 
Cl-li  part  301.  In  evaluating 
au;ninistrative  capability  under  this 
factor,  liUD  will  also  conrsider,  and  the 
applii.utiun  niu.st  include  in  the  for;n  of 
a  najrralive  discussion,  the  following 
infiirmafion: 

{\]  Whether  thire  are  any  unresolved 
findings  from  prirr  flUD  reports  (e  g. 
performance  or  finance),  reviews  or 
audjrs  unJertaknn  by  HUD,  the 
Inspector  General,  the  General 
Accxjunting  Office,  or  independent 
public  accountants; 

(B)  Whether  the  applicant  is  operating 
under  court  order;  and, 

(C)  If  applicable,  the  progress  made  by 
a  troubled  HA  in  achieving  goals 
estabUshed  under  a  Memorandum  of 
Agit'ement  (MOA)  executed  with  HUD. 
(Maximum  Points  under  paragraph 
(3)(i](A)(B)  and  (C)  of  this  section;  3) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  applicant  has 
implemented  effective  screening 
procedures  to  determine  an  individual's 
suitability  for  public  housing  (consistent 


with  the  requirements  of  42  U.S.C. 
3604(f),  24  CFR  100.202,  29  U.S.C.  794 
and  24  CFR  8.4  which  deal  with 
individuals  with  disabifities); 
im.plemented  a  plan  to  reduce 
vacancies;  implemented  eviction 
proci.dures  in  accordance  with  24  CFR 
965,  subpart  B,  and  section  503  of 
NAHA;  or  undertaken  other 
management  actions  to  eliminate  drug- 
related  crime  and/or  its  associated 
problems  in  its  developments. 
(Maximum  Points;  2) 

(iii)  The  application  must  identify  the 
applicant's  participatujn  in  HUD  grant 
progra.TiS  (such  as  CGP,  CIAP,  youth 
sports,  child  care,  resident  managem.ent. 
Drug  Elnnination  Program  grant.$,  etc) 
within  the  preceding  tliree  years,  and 
discuss  the  de^r^^e  of  the  applicant's 
success  in  implementing  and  managing 
these  grjnt  programs  (Mcximum  Points: 
5) 

[iv)  I  he  Field  Office  shall  evaluate  the 
extent  of  t'..e  applicant's  success,  effort, 
or  failure  in  imple.mentiiig  and 
managiiig  an  eff.^ctive  program  mder 
previous  Dn;g  Elimination  grants 
(preceding  thr-e  years).  Succesiful  and 
effective  management  of  prfividus  Drug 
Ciirai nation  grant  progr,ini(s),  will  result 
in  up  lo  10  e.xtra  points.  Evid.nce  of  an 
unjiistiiled  failure  to  m.iko  adjustments 
to  <:n  ineffective  progiam  will  njsult  in 
a  deduction  of  up  to  iO  points.  This 
evalua'ion  will  be  based  upon  HLTD's 
Line  of  Credit  Control  System  (LOCCS) 
reports,  PHDEP  performance  end 
financial  reports,  and  UiUD  reviews. 
(Ma>;mum  Points:  Plus  (+)  10  or  Minus 
(-)  lOPoinl.',) 

(4)  Fourth  Cr:U-rinn:  Thff  Extent  to 
Which  Tenants,  the  Local  Goverr.mtrnt 
and  the  lx)cal  Cav.munity  Support  and 
Puiiicipate  in  the  Design  cm  J 
Implementation  of  the  Activiiies 
Proposed  To  Be  Funded  Under  the 
Apphcctian.  (Maximum  Points:  20)  In 
assessing  this  criterion,  HUD  will 
consider  the  following  factors: 

(i)  The  application  must  include  a 
discussion  of  the  e.xtent  to  which 
ronmiunity  representatives  and  local, 
State  and  Federal  government  officials 
are  actively  involved  in  the  design  and 
implementation  of  the  applicant's  plan, 
as  evidenced,  by  descriptions  of 
planning  meetings  held  with 
commimity  representatives  and  local 
government  officials,  letters  of 
commitment  to  provide  funding,  staff, 
or  in-kind  resources,  or  written 
comments  on  the  applicants  planned 
activities.  (Maximum  Points:  7) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  relevant 
governmental  jurisdiction  has  met  its 
law  enforcement  obligations  under  the 
Cooperation  Agreement  wth  the 
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applicant  (as  reqiiired  by  the  grantee's 
Annual  Contributions  Contract  with 
HUD).  The  application  must  also 
include  a  certification  by  the  Chief 
Executive  Officer  (CEO)  of  a  State  or  a 
unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that  the  locality  is 
meeting  its  obligations  under  the 
Cooperation  Agreement  with  the  HA. 
particularly  with  regard  to  law 
enforcement  services.  If  the  jurisdiction 
is  not  meeting  its  obhgations  under  the 
Cooperation  Agreement,  the  CEO  should 
identify  any  special  circumstances 
relating  to  its  failure  to  do  so.  Whether 
or  not  a  locality  is  meeting  its 
obligations  under  the  Cooperation 
Agreement  with  the  applicant,  the 
application  must  describe  the  current 
level  of  law  enforcement  services  being 
provided  to  the  developments  proposed 
for  assistance.  (Maximum  Points:  5) 

(iii)  The  extent  to  which  development 
residents  (tenants),  and  an  RMC,  RC  or 
RO.  where  they  exist,  are  involved  in 
the  planning  and  development  of  the 
grant  application  and  plan  strategy,  and 
support  and  participate  in  the  design 
and  implementation  of  the  activities 
proposed  to  be  funded  under  the 
application.  The  application  must 
include  a  summary  of  each  written 
resident  and  resident  organization 
comment,  as  required  by  24  CFK  961.18. 
and  the  applicant's  response  to  and 
action  on  these  comments.  If  there  are 
no  resident  or  resident  organization 
comments,  the  applicant  must  provide 
an  explanation  of  the  steps  taken  to 
encourage  participation,  even  though 
they  were  not  successful.  (Maximum 
Points:  .3) 

(iv)  The  extent  to  which  the  applicant 
is  already  undertaking,  or  has 
undertaken,  participation  in  local.  State, 
or  Federal  anti-drug  related  crime  efforts 
(such  as  Operation  Weed  and  Seed, 
coordinated  by  the  U.S.  Department  of 
Justice,  or  Operation  Safe  Home)  or  is 
successfully  coordinating  its  law 
enforcement  activities  with  local.  State 
or  Federal  law  enforcement  agencies. 
(Maximum  points:  5) 

(e)  Ranking  Factors 

(1)  Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  Field  Office  with 
delegated  public  housing 
responsibilities  or,  in  the  case  of  IHAs. 
to  the  appropriate  Office  of  Native 
American  Programs,  and  that  othen\-ise 
meets  the  reouirements  of  this  NOFA. 

(2)  An  application  must  receive  a 
score  ri  at  least  80  points  out  of  the 
mr.ximum  of  120  points  that  may  be 
awarded  under  this  competition  to  be 
eligible  for  funding. 


(3)  After  applicaticKis  have  been 
scored,  Headquarters  will  rank  the 
applications  on  a  national  basis 
according  to  two  categories,  either  HAs 
with  up  to  1.249  units,  or  HAs  with 
1,250  or  more  units.  Awards  will  be 
made  in  ranked  order  until  all  funds  are 
expended.  Any  funding  that  cannot  be 
awarded  in  one  category  vnl\  be 
awarded  under  the  other  category 
within  the  statutory  hmits. 

(4)  In  the  event  tnat  two  eligible 
applications  receive  the  same  score,  and 
both  cannot  be  funded  because  of 
insufficient  funds,  the  application  with 
the  highest  score  in  Selection  Criterion 
3  "The  Capability  of  the  Applicant  to 
Carry  Out  the  Plan"  will  be  selected.  If 
Selection  Criterion  3  is  scored 
identically  for  both  applications,  the 
scores  in  Selection  Criteria  1,  2,  arid  4 
will  be  compared  in  this  order,  one  at 

a  time,  until  one  application  scores 
higher  in  one  of  the  factors  and  is 
selected.  If  the  applications  score 
identically  in  all  factors,  the  application 
that  requests  less  fimding  will  be 
selected. 

(5)  All  awards  will  be  made  to  fund 
fully  an  application,  except  as  provided 
in  paragraph  I. (b)(4)  (Reduction  of 
Requested  Grant  Amounts  and  Special 
Conditions). 

If)  General  Grant  Requirements 

The  following  requirements  apply  to 
this  program: 

(1)  Grantees  are  required  to  use  grant 
funds  under  this  program  in  accordance 
uath  this  NOFA.  24  CFR  part  961.  24 
CFR  part  85.  applicable  statutes,  HUD 
regulations.  Notices,  Handbooks,  OMB 
circular,  grant  agreements/amendmt:nts. 
and  the  grantee's  approved  plan,  budget 
(SF-424A).  budget  narratives  and 
timetable. 

(2)  Applicability  of  OMB  Circular  and 
HUD  fiscal  and  audit  controls.  The 
policies,  guidelines,  and  requirements 
of  this  NOFA.  24  CFR  961.  24  CFR  part 
85,  and  OMB  Circular  A-87  apply  to  the 
acceptance  and  use  of  assistance  bv 
grantees  under  this  program;  and  OMB 
Circular  Nos.  A-110  and  A-122  apply  to 
the  acceptance  and  use  of  assistance  by 
private  nonprofit  organizations 
(including  RMCs.  RCs  and  ROs).  In 
addition,  grantees  and  subgrantees  must 
comply  with  fiscal  and  audit  controls 
and  reporting  requirements  prescribed 
by  HUD,  including  the  system  and  audit 
requirements  under  the  Single  Audit 
Act.  OMB  Circular  No.  A-128  and 
HUD's  implementing  regulations  at  24 
CFR  part  44;  and  OMB  Circular  No.  A- 
133. 

(3)  Cost  Principles.  Specific  guidance 
in  this  NOFA.  24  CFR  part  961 ,  24  CFR 
part  85,  OMB  Circular  A-87.  other 


appHcable  OMB  cost  principles,  HUD 
program  regulations.  Notices,  HUD 
Handbooks,  and  the  terms  of  grant/ 
special  conditions  and  subgrant 
agreements  will  he  followed  in 
determining  the  reasonableness  and 
allocability  of  costs.  All  costs  must  be 
reasonable,  necessary  and  jiistified  with 
cost  analysis.  PHDEP  Funds  must  be 
disbursed  by  the  grantee  within  seven  * 
calendar  days  after  receipt  of 
drawdown.  Grant  funds  must  be  used 
only  for  Drug  Elimination  Program 
purposes.  Direct  costs  are  those  that  can 
be  identified  specifically  with  a 
particular  activity  or  function  in  this 
NOFA  and  cost  tij^ectives  in  OMB 
Circular  A-«7.  Indirect  cost  are  not 
permitted  in  this  program. 
Administrative  requirements  for  Drug 
Elimination  Program  grants  vfih  be  in 
accordance  with  24  OFR  part  85. 
Acquisition  of  property  or  services  shall 
be  in  accordance  with  24  CFR  65.36.  All 
equipment  acquisitions  will  remain  the 
property  of  the  grantee  in  accordance 
with  24  CFR  85.32.  ON,\P  procurement 
standards  are  in  24  CFR  part  905. 

(4)  Grant  Staff  Personnel,  (i)  All 
persons  or  entities  compensated  by  the 
grantee  for  services  provided  under  a 
Drug  Elimination  Program  grant  must 
meet  all  applicable  personnel  or 
procurement  requirements  and  shall  be 
required  as  a  condition  of  employment 
to  meet  all  relevant  State,  local  and 
federally-recognized  Indian  tribal 
government,  insurance,  training, 
licensing,  or  other  similar  standards  and 
requirements. 

(li)  Compensation  for  personnel 
(including  supervisory  personnel,  such 
as  a  grant  administrator  or  drug  program 
coordinator,  and  support  staff,  such  as 
counselors  and  clerical  staff)  hired  for 
grant  activities  is  permitted  and  may 
include  wages,  salaries,  and  fringe 
benefits. 

(iii)  All  grant  personnel  must  be 
necessary,  reasonable  and  justified.  Job 
descriptions  must  be  provided  for  all 
grant  personnel.  Excessive  staffing  Ls  not 
permitted. 

(iv)  PHA-1>IA  staff  employees  shall  be 
compensated  with  grant  funds  only  for 
work  performed  directly  for  PHDET 
grant-related  activities  and  shall 
document  the  time  and  activity 
involved  in  accordance  with  24  CFR 
85.20. 

(5)  Tenn  of  Grant.  The  grant  project 
(FY  1994  PHDEP  grant)  must  be 
completed  within,  and  shall  not  exctjed, 
24  months  from  the  date  of  execution  of 
the  grant  agreement,  unless  an  extension 
and  grant  amendment  (HUT)  Form  1044) 
is  approved  by  the  local  Field  Office. 
After  the  award  of  the  grant  the 
maximum  extension  allowable  for  i!nv 
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project  period  is  6  months.  Any  funds 
not  expended  at  the  end  of  the  grant 
term  shall  be  remitted  to  HUD. 

(6)  Duplication  of  Funds.  To  prevent 
duphcate  funding  of  any  activity,  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  such  as 
modernization  or  CIAP,  or  programs  of 
otHer  Federal  agencies,  shall  not  also  be 
funded  by  the  Drug  Elimination  Grant 
Program. 

The  grantee  must  establish  an 
auditable  system  to  provide  adequate 
accountability  for  funds  which  it  has 
been  awarded.  The  applicant  has  the 
responsibility  to  ensure  there  is  no 
duplication  of  funding  sources. 

(7)  Sanctions,  (i)  HUD  may  impose 
sanctions  if  the  grantee: 

(A)  Is  not  complying  with  the 
requirements  of  24  CFR  part  961  or  of 
other  applicable  Federal  law; 

(B)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  reflected  in 
its  performance  and  financi.il  status 
reports  under  §  961.28; 

(C)  Does  not  establish  procedures  that 
will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(D)  Does  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(E)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(F)  Engages  in  the  improper  award  or 
administration  of  grant  subcontracts; 

(G)  Does  not  submit  reports;  or 
(H)  Files  a  false  certification,  for 

example,  those  listed  under  section  I.(d) 
ofthisNOFA. 

(ii)  HUD  may  impose  the  following 
sanctions: 

(A)  Temporarily  v«thhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee; 

(B)  Disallow  all  or  part  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(C)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program; 

(D)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(E)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance; 

(F)  Withhold  further  awards  for  the 
program  or 

(G)  Take  other  remedies  that  may  be 
legally  available. 

(8)  Notification.  After  completion  of 
the  ranking  and  environmental  reviews 
as  required  by  24  CFR  961.15(d),  HUD 


will  send  written  notification  to  all 
applicants  of  whether  or  not  thev  have 
been  selected. 

(9)  Grant  Agreement.  After  an 
application  has  been  approved,  HUD 
and  the  applicant  shall  enter  into  a  grant 
agreement  (Form  HUD-1044]  setting 
forth  the  amount  of  the  grant  and  its 
applicable  terms,  conditions,  financial 
controls,  payment  mechanism/schedule, 
and  special  conditions,  including 
sanctions  for  violation  of  the  agreement. 

II.  Application  Process 

(a)  Application  Kit 

An  application  kit  may  be  obtained 
and  assistance  provided,  from  the  local 
HUD  Category  A  or  B  Field  Office  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  an 
applying  public  housing  agency  (PHA), 
or  from  the  Office  of  Native  American 
Programs  (ONAP)  having  jurisdiction 
over  the  Indian  housing  authority  (IHA) 
making  an  application,  or  by  calling 
HUD's  Resident  Initiatives 
Clearinghouse,  telephone  1-800-578— 
3472  (DISC).  The  appUcation  package 
contains  information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  Application  Submission 

Applications  are  due  on  or  before 
Friday,  July  29.  1994,  at  3:30  p.m.,  local 
time.  This  application  deadline  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications  (original 
and  two  copies)  must  be  physically 
received  by  the  deadline  at  the  local 
HUD  Category  A  or  B  Field  Office  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  the 
applying  PHA  Attention:  Director, 
Public  Housing  Division,  or,  in  the  case 
of  IHAs,  to  the  local  HUD  Field  Office 
Attention:  Administrator,  Office  of 
Native  American  Programs  with 
jurisdiction  over  the  applying  IHA,  as 
appropriate.  It  is  not  sufficient  for  an 
application  to  bear  a  postage  date  within 
the  submission  time  period. 
Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  will  not  be 
considered. 


ni.  Checklist  of  Application 
Submission  Requirements 

To  qualify  for  a  grant  under  this 
program,  the  application  submitted  to 
HUD  shall  include,  in  addition  to  those 
requirements  listed  under  section  I.(d) 
(Selection  Criteria)  of  this  NOFA, 
including  the  plan  to  address  the 
problem  of  drug-related  crime  in  the 
developments  proposed  for  funding,  at 
least  the  following  items: 

(a)  Applicant  Data  Form 

The  applicant  m.ust  complete  the 
required  information  for  database  entry. 
The  form  is  provided  in  the  application 
kit. 

(b)  Application  for  Federal  Assistance 

Standard  Form  SF-424.  The  SF-424 
is  the  face  sheet  for  the  application.  The 
form  is  provided  in  the  application  kit. 
The  assurance  form  must  be  attached  to 
the  SF-424. 

(c)  SF-424A  (Budget  Information) 

With  budget  narrative(s)  attached  that 
describes  each  major  activity  proposed 
for  funding,  e.g.,  employment  of 
security  personnel  (security  guards  and 
HA  police  officers),  reimbursement  of 
local  law  enforcement  services,  physical 
improvements,  employment  of 
investigators,  voluntary  tenant  (resident) 
patrols,  drug  prevention,  intervention, 
and  treatment  programs  to  reduce  the 
use  of  drugs).  The  form(s)  must  be 
attached  to  the  SF^24A.  The  form  is 
provided  in  the  application  kit. 

(d)  Applicants  Must  Verify  Its  Unit 
Count  With  the  Local  HUD  Field  Office 
Prior  To  Submitting  the  Application 

Applicants  must  compute  the 
maximum  grant  award  amount  for 
which  they  are  eligible  (eligible  dollar 
amount  per  unit  x  (times)  number  of 
units  listed  in  the  housing  authority 
low-rent  operating  budgets  (form  HUD- 
52564)  for  housing  authority  fiscal  year 
ending  March  31,  June  30,  September 
30,  or  December  31, 1993  and  compare 
it  with  the  dollar  amount  requested  in 
the  application  to  make  certain  the 
amount  requested  does  not  exceed  the 
permitted  maximum  grant  award. 

(e)  Certifications  and  Assurances 
(Assurance  Must  Be  Attached  to  SF- 
424) 

Applications  must  include  (forms  are 
provided  in  the  application  kit): 

(1)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988,  24 
CFR  Part  24,  Subpart  F.  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
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free  workplace  certification,  which  must 
be  dated  within  the  past  year.) 

(2)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  generally  prohibit  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  G<jvemment  in 
connection  with  a  specific  contract, 
grant,  or  loan. 

(3)  If  applying  for  drug  treatment 
program  funding,  a  certification  by  the 
applicant  that  the  applicant  has  notified 
and  consulted  with  the  relevant  local 
tribal  commission.  Single  State  Agency 
or  other  local  authority  with  drug 
program  coordination  responsibilities 
concerning  its  application;  and  that  the 
proposed  drug  treatment  program  has 
been  reviewed  by  the  relevant  local 
tribal  commission,  Single  State  Agency 
or  other  local  authority  and  is  consistent 
with  the  tribal  or  State  treatment  plan. 

(4)  A  certification  (the  certification  is 
provided  in  the  application  kit)  by  the 
Chief  Executive  Officer  (CEO)  of  a  State 
or  a  unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that: 

(i)  Grant  funds  provided  under  this 
program  will  not  substitute  for  activities 
currently  being  undertaken  on  behalf  of 
the  applicant  by  the  jurisdiction  to 
address  drug-related  crime  and/or  its 
associated  problems: 

(ii)  Any  reimbursement  of  local  law 
enforcement  agencies  fw  additional 
security  and  protective  services  to  be 
provided  under  section  I.(c)(2)  of  this 
NOFA  meet  the  requirements  of  that 
section. 

(5)  A  certification  from  the  chief  of 
the  local  law  enforcement  agency: 

(i)  If  the  application  is  for 
employnient  of  security  guard 
personnel,  that  the  law  enforcement 
agency  has  entered  into,  or  v«ll  enter 
into,  an  agreement  with  the  applicant 
and  the  provider  of  the  security 
personnel  in  accordance  with  the 
requirements  of  sections  l.(c)(l) 
(Employment  of  security  guard 
personnel)  of  this  NOFA; 

(ii)  If  the  application  is  for 
employment  of  investigators,  that  the 
law  anfcHxement  agency  has  entered 
into,  or  will  enter  into,  an  agreement 
with  the  applicant  and  the  investigators, 
in  accordance  with  the  requirements  of 
sections  I.(cM4)  (Employment  of 
investigatoirs}  of  this  NOFA; 


(iii)  If  the  application  is  for  voluntary 
tenant  (resident)  patrol  funding,  that  the 
law  enforcement  agency  has  entered 
into,  or  will  enter  into,  an  agreement 
with  the  applicant  and  the  voluntary 
tenant  patrol,  in  accordance  with  the 
requirements  of  sections  I.(c)(5) 
(voluntary  tenant  (resident)  patrol)  of 
this  NOFA. 

(6)  A  certification  by  the  RMC,  RC  or 
RO.  or  other  involved  resident  group 
where  an  RMC,  RC  or  RO  do  not  exist, 
that  the  residents  participated  in  the 
preparation  of  the  grant  application 
with  the  appUcant,  and  that  the 
applicant's  description  of  the  activities 
that  the  resident  group  will  implement 
under  the  program  is  accurate  and 
complete. 

(g)  HUD  Form  2880,  Applicant 
Disclosures 

The  form  is  provided  in  the 
application  kit. 

rV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  appficant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any 
such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(i)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(ii)  Cannot  be  submitted  after  the 
submission  due  date  (application 
deadline)  to  improve  the  quality  of  the 
applicant's  program  proposal. 

(c)  An  example  of  a  oirable  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  required 
assurance,  budget  narrative, 
certification,  applicant  data  form, 
summaries  of  written  resident 
comments,  incomplete  forms  such  as 
the  SF-424  or  lack  of  required 
signatures,  app>endixes  and 
documentation  referenced  in  the 
application  or  a  computational  error 
based  on  the  use  of  an  incorrect 
number(s)  such  as  incorrect  unit  counts. 
These  items  are  discussed  in  the 
application  kit  and  samples,  as 
appropriate,  are  provided. 

(d)  An  example  of  a  non-curable 
defect  or  deficiency  would  be  a  missing 
SF-424A  (Budget  Information). 


V.  Other  Matters 

(a)  Nondiscrimination  and  Equal 
Opportunity 

The  following  nondiscrimination  and 
equal  opportunity  requirements  apply: 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Act  of  1968,  42  U.S.C 
3600-20  (Fair  Housing  Aa)  and 
implementing  regulations  issued  at 
subchapter  A  of  title  24  of  the  Code  of 
Federal  Regulations,  as  amended  by  54 
FR  3232  (published  January  23.  1989); 
Executive  Order  11063  (Equal 
Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964 (42  U.S.C. 20G0d-20O0d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  impiementi.^g 
regulations  issued  at  24  CFR  Fart  11; 

(2)  The  Indian  Civil  Rights  Act  flCRA) 
(Title  II  of  the  Civil  Rights  Act  of  1968. 
25  U.S.C.  1301-1303)  provides,  among 
other  things,  that  "no  Indian  tribe  in 
exercising  powers  of  self-government 
shall  •   •   •  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of 
its  laws  or  deprive  any  person  of  liberty 
or  property  without  due  process  of 
law."  The  Indian  Civil  Rights  Act 
applies  to  any  tribe,  band,  or  other 
group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
government.  The  ICRA  is  appUcable  in 
all  cases  where  an  EHA  has  been 
established  by  exercise  of  tribal  powers 
of  self-government. 

(3)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(4)  The  requirements  of  Executive 
Order  11246  (Equal  Eraplo>Tnent 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(5)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968, 12  U.S.C.  1701u 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Coimection  with 
Assisted  Projects);  and 

(6)  The  requirements  of  Executive 
Orders  11625,  12432,  and  12138. 
Consistent  with  HUD's  resp<HisibiIitie3 
under  these  Orders,  recipients  must 
make  en^orts  to  encourage  the  use  of 
minority  and  won>en's  business 
enterprises  in  connection  with  funded 
activities. 
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(b)  Environmental  Impact 

Grants  under  this  program  are 
categorically  excluded  from  review 
under  the  Natipnal  Environmental 
Policy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  part  50.20(p). 
However,  prior  to  an  award  of  grant 
funds,  HUD  vrill  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(c)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  pohcies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  and, 
therefore,  the  provisions  of  this  rule  do 
not  have  "federalism  imphcations" 
within  the  meaning  of  the  Order.  The 
rule  implements  a  program  that 
encourages  HAs  to  develop  a  plan  for 
addressing  the  problem  of  drug-related 
crime,  and  makes  available  grants  to 
HAs  to  help  them  carry  out  their  plans. 
As  such,  the  program  would  help  HAs 
combat  serious  drug-related  crime 
problems  in  their  developments,  thereby 
strengthening  their  role  as 
instrumentalities  of  the  States.  In 
addition,  further  review  under  the  Order 
is  unnecessary,  since  the  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

(d)  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  rule  have  the 
potential  for  a  positive,  although 
indirect,  impact  on  family  formation, 
maintenance  and  general  well-being 
within  the  meaning  of  the  Order.  This 
rule  would  implement  a  program  that 
would  encourage  HAs  to  develop  a  plan 
for  addressing  the  problem  of  drug- 
related  crime,  and  to  make  available 
grants  to  help  HAs  to  carry  out  this 
plan.  As  such,  the  program  is  intended 
to  improve  the  quality  of  life  of  public 
and  Indian  housing  development 
residents,  including  families,  by 
reducing  the  incidence  of  drug-related 
crime. 


(e)  Section  102    HUD  Reform  Act- 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures 

Documentation  and  public  access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing'regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(f]  Section  1 03    HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  pubHshed  May 
13. 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 


concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Coimsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(g)  Section  112    HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  Section  13  was 
implemented  by  final  rule  published  in 
the  Federal  Register  on  May  17, 1991 
(56  FR  22912).  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

(h)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (The  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
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the  recipient  has  made  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  87,  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  must 
certify  that  no  federal  funds  have  been 
or  will  be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  Indian 
Housing  Authorities  (IHAs)  established 
by  an  Indian  tribe  as  a  result  of  the 
exercise  of  their  sovereign  power  are 
excluded  from  coverage,  but  IHAs 
established  under  State  law  are  not 
excluded  from  coverage. 

Authority:  Sec.  5127,  Public  Housing  Drug 
Elimination  Act  of  1988  (42  U.S.C.  11901  et 
seq.);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3.'i35(d)). 

Dated:  March  24. 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix:  Listing  of  HUD  Regional 
Offices,  Category  A  and  B  Field  Offices, 
and  Other  Field  Offices  With  Delegated 
Public  Housing  Responsibilities,  and 
Offices  of  Indian  Programs 

Note:  The  below  information  was 
confirmed  by  local  Field  Offices  February  18, 
1994. 

Region  I 

Jurisdictions:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont. 

Boston.  Massachusetts  Regional  Office 

Regional  Administrator,  Regional  Housing 
Conmiissioner,  HUD — Boston  Regional 
Office,  Thomas  P.  O'Neill,  Jr.  Federal 
Building.  10  Causeway  Street,  Room  375, 
Boston,  MA  02222-1092,  (617)  56S-5234, 
TDD  Number:  (617)  565-5433,  Office 
hours:  8:30  a.m.-5  p.m.  local  time 

Hartford,  Connecticut  Office — Category  A 
Office 

Office  of  the  Manager,  HUI>— Hartford  Office, 
330  Main  Street,  Hartford.  Connecticut 
06106-1860,  (203)  240-4522,  TDD 
Number  (203)  240-i665,  Office  hours:  8 
B.m.-4:30  p.m.  local  time 

Manchester,  New  Hampshire  Office — 
Category  B  Office 

Office  of  the  Manager,  HUD — Manchester 
Office,  Norris  Cotton  Federal  Building,  275 
Chestnut  Street,  Manchester,  New 
Hampshire  03101-2487,  (603)  666-7681, 
TDD  Number  (603)  666-7518,  Office 
hours:  8  a.m.-4:30  p.m  local  time 

Providence,  Rhode  Island  Office— Category  B 
Office 

Office  of  the  Manager,  HUD— Providence 
Office,  330  John  O.  Pastore  Federal 
Building,  U.S.  Post  Office— Kennedy  Plaza, 
Providence,  Rhode  Island  02903-1785, 
(401)  528-5351,  TDD  Number:  (401)  528- 
5364,  Office  hours:  8  a.m.-4:30  p.m.  local 
time 


Region  n 

Jurisdictions:  New  York,  New  Jersey. 

New  York  Regional  Office. 

Regional  Administrator.  Regional  Housing 
Commissioner,  HUD — New  York  Regional 
Office,  26  Federal  Plaza.  New  York.  New 
York  10278-0068.  (212)  264-6500.  TDD 
Number  (212)  264-0927,  Office  hours: 
8:30  a.m.-5  p.m.  local  time 

Buffalo,  New  York  Office— Category  A  Office 
Office  of  the  Manager,  HUD— Buffalo  Office, 
Lafayette  Court,  5th  Floor.  465  Main  Street, 
Buffalo.  New  York  14203-1780.  (716)  846- 
5755,  TDD  Number:  Number  not  available. 
Office  hours:  8:00  a.m.— 1:30  p.m.  local 
time 

Newark,  New  Jersey  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Newark  Office, 
Military  Park  Building.60  Park  Place, 
Newark,  New  Jersey  07102-5504.(201) 
877-1662,  TDD  Number:  (201)  645- 
6649,Office  hours:  8:30  a.m.-5  p.m.  local 
time 

Region  III 

Jurisdictions;  Pennsylvania,  Washington 
DC.  Maryland,  Delaware.  Virginia,  West 
Virginia 

Philadelphia,  Pennsylvania  Regional  Office 

Regional  Administrator,  HUD — 
Philadelphia  Regional  Office,  Liberty  Square 
Building,  105  South  7th  Street,  Philadelphia, 
Pennsylvania  19106-3392,  (215)  597-2560, 
TDD  Number  (215)  597-5564,  Office  hours: 
8  a.m.-4:30  p.m.  local  time 

Washington,  DC  Off  ice— Category  A  Office 
Office  of  the  Manager,  HUD— Washington 
Office,  820  First  Street  N.E.  Washington, 
DC  20002-4502,  (202)  275-9200.  TDD 
Number:  (202)  275-0967,  Office  hours: 
8:00  a.m.-4:30  p.m.  local  time 

Baltimore,  Maryland  Office — Category  A 
Office 

Office  the  Manager,  HUD— Baltimore  Office, 
10  South  Howard  Street,  5th  Floor. 
Baltimore,  Maryland  21201-2505,  (410) 
962-2520,  TDD  Number:  (410)  962-0106, 
Office  hours:  8:00  a.m.-4:30  p.m.  local 
time, 

Pittsburgh,  Pennsylvania  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Pittsburgh 
Office,  Old  Post  Office  Courthouse 
Building,  700  Grant  Street,  Pittsburgh, 
Pennsylvania  15219-1939,  (412)  644-6428, 
TDD  Number:  (412)  644-5747,  Office 
hours:  8  a.m.-4:30  p.m.  local  time. 

Richmond.  Virginia  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Richmond 
Office,  The  3600  Centre,  3600  West  Broad 
Street,  P.O.  Box  90331,  Richmond,  Virginia 
23230—0331,  (804)  278-4507,  TDD 
Number:  (804)  278-4501,  Office  hours:  8 
a.m.-4:30  p.m.  local  time 


Charleston.  West  Virginia  Office— Category  B 
Office 

Office  of  the  Manager,  HUD— Charleston 
Office.  405  Capitol  Street.  Suite  708, 
Charleston,  West  Virginia  25301-1795, 
(304)  347-7000,  TDD  Number:  (304)  347- 
5332  Office  hours:  8:00  a.m.-4:30  p.m. 
local  time 

Region  IV 

Jurisdictions:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Caribbean,  Virgin 
Islands. 

Atlanta,  Georgia  Regional  Office 
Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Atlanta  Regional 
Office,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street.  S.W..  Atlanta, 
Georgia  30303-3388,  (404)  331-5136,  TDD 
Number:  (404)  730-2654.  Office  hours:  8 
a.m.-4:30  p.m.  local  time 

Birmingham,  Alabama  Office — CateeorvA 
Office  ' 

Office  of  the  Manager,  HUD— Birmingham 
Office,  600  Beacon  Parkway  West,  Suite 
300,  Birmingham.  Alabama  35209-3144, 
(205)  290-7617,  TDD  Number:  (205)  290- 
7624,  Office  hours:  7:45  a.m.-4:30  p.m. 
local  time 

Louisville,  Kentucky  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Louisville 
Office,  601  West  Broadway.  P.O.  Box  1044. 
Louisville,  Kentucky  40201-1044,  (502) 
582-5251,  TDD  Number:  Number  not 
available 

Jackson,  Mississippi  Office — Category  A 
Office 

Office  of  the  Manager,  HUD— Jackson  Office, 
Doctor  A.H.  McCoy  Federal  Building,  100 
West  Capitol  Street,  Room  910,  Jackson, 
Mississippi  39269-1096.  (601)  965-4773, 
TDD  Number:  (901)  601-4171,  Office 
hours:  8  a.m.-4:45  p.m.  local  time 

Greensboro,  North  Carolina  Office — Category 
A  Office 

Office  of  the  Manager,  HUD— Greensboro 
Office,  2306  West  Meadowview  Road 
Greensboro,  North  Carolina  27407  (919) 
547-4000  TDD  Number:  919-547-4055 
Office  hours:  8:00  a.m.-4:45  p.m.  local 
time 

Caribbean  Office — Category  A  Office 

Office  of  the  Manager,  HUD— Caribbean 
Office,  New  San  Office  Building,  159 
Carlos  East  Chardon  Avenue,  San  Juan, 
Puerto  Rico  00918-1804,  (809)  766-6121, 
TDD  Number:  Number  not  available.  Office 
hours:  8  a.ra.-4:30  p.m.  local  time 

Columbia,  South  Carolina  Office — Category 
A  Office 

Office  of  the  Manager,  HUI>— Columbia 
Office,  Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Columbia,  South 
Carolina  29201-2480,  (803)  765-5592.  TDD 
Number  Number  not  available.  Office 
hours:  8  a.m.-4:45  p.m.  local  time 
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Knoxville.  Tennessee  Office — Category  A 

Office 

Office  of  the  Manager.  HUD— Knoxville 
Office.  John  J.  Duncan  Federal  Building. 
710  Locust  Street,  S.W.,  Knoxville, 
Tennessee  37902-2526,  (615)  549-4384. 
TDD  Number;  (615)  545-4379,  Office 
hours:  7:30  a.m.-4:15  p.m.  local  time 

Nashville.  Tennessee  Office — Category  B 
Office 

ORice  of  the  Manager,  HUD— Nashville 
Office,  251  Cumberland  Bend  Drive,  Suite 
200,  Nashville,  Tennessee  37228-1803, 
(615)  736-5213.  TDD  Number  (615)  736- 
2886,  Office  hours:  7:45  a.m.-4:15  p.m. 
local  time 

Jacksonville.  Florida  Office — Category  A 

Office 

Office  of  the  Manager.  HUD— Jacksonvillo 
Office,  301  West  Bay  Street,  Suite  2200. 
Jacksonville,  Florida  32202-5121.  (904) 
232-2626.  TDD  Number:  (904)  232-1241, 
Office  hours:  7:45  a.m.-4:30  p.m.  local 
time 

Region  V 

Jurisdictions:  Illinois,  Indiana.  Michigan, 
Minnesota,  Ohio.  Wisconsin. 

Chicago.  Illinois  Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner,  Ralph  H.  Metcalfe  Federal 
Building.  HUD — Chicago  Regional  Office, 
77  West  Jackson  Boulevard,  Chicago,  IL 
60604,  (312)  353-5680,  TTD  Number  (312) 
353-7143,  Office  hours:  8:15  a.m.-4:45 
p.m.  local  time 

Chicago,  Illinois — Office  of  Native  American 
Programs 

Administrator,  HUD — Chicago  Office  of 
Native  American  Programs,  77  West 
Jackson  Boulevard,  Chicago,  IL  60604, 
(312)  886-1532,  TDD  Number:  (312)  353- 
7143,  Office  hours:  8:15  a.m.— 4:45  p.m. 
local  time 

Detroit,  Michigan  Office — Category  A  Office 

Office  of  the  Manager,  HUD— Detroit  Office, 
Patrick  V.  McNamara  Federal  Building,  477 
Michigan  Avenue,  Detroit,  Michigan 
48226-2592,  (313)  226-7900,  TDD 
Number:  Number  not  available.  Office 
hours:  8  a.m.— 4:30  p.m.  local  time 

Indianapolis.  Indiana  Office — Cati.'gon'  A 
Office 

Office  of  the  Manager,  HUD — Indianapolis 
Office,  151  North  Delaware  Street, 
hidianapolis,  Indiana  46204-2526,  (317) 
226-6303,  TDD  Number:  Number  not 
available.  Office  hours:  8  a.m.-4:45  p.m. 
local  time 

Grand  Rapids.  Michigan  Office — Catt-gnry  B 
Office 

Office  of  the  Manager,  HUD — Grand  Rapids 
Office,  2922  Fuller  Avenue,  N.E..  Grand 
Rapids.  Michigan  49505-3499,  (616)  456- 
2100.  TDD  Number:  Number  not  available. 
Office  hours:  8  a.m.^:45  p.m.  local  time 


Minrieapolis-St.  Paul.  Minnesota  Office — 
Category  A  Office 

Office  of  the  Manager.  HUD — Minneapolis- 
Si.  Paul  Office.  220  2nd  Street  South, 
Bridge  Place  Building,  Minneapolis. 
Minnesota  55401-2195,  (612)  370-3000, 
TTD  Number  (612)  370-3186,  Office 
hours:  8  a.m. -4:30  p.m.  local  time 

Cincinnati,  Ohio  Office — Category  B  Office 

Office  of  the  Manager,  HUD — Cincinnati 
Office,  Federal  Office  Building.  Room 
9002,  550  Main  St..  Cincinnati.  Ohio 
45202-3253.  (513)  684-2884.  TDD 
Number:  (513)  684-6180.  Office  hours:  8 
a.m.— 4:45  p.m.  local  time 

Cleveland,  Ohio  Office — Category  B  Office 

Office  of  the  Manager,  HUD — Cleveland 
Office,  Renaissance  Building,  1375  Euclid 
Avenue,  Fifth  Floor,  Cleveland.  Ohio 
44115-1815.  (216)  522-1065,  TTD 
Number:  Number  not  available.  Office 
hours:  8  a.m.— 4:40  p.m.  local  time 

Columbus,  Ohio  Office — Category  A  Office 

Office  of  the  Manager.  HUD — Columbus 
Office.  200  North  High  Street.  Columbus, 
Ohio  43215-2499.  (614)  469-5737,  TDD 
Number:  Number  not  available.  Office 
hours:  8:30  a.m. -4:45  p.m.  local  time 

Milivaukee.  Wisconsin  Office — Category  A 
Office 

Office  of  the  Manager,  HUD — Milwaukee 
Office,  Henry  S.  Reuss  Federal  Plaza,  310 
West  Wisconsin  Avenue,  Suite  1380, 
Milwaukee.  Wisconsin  53203-2289.  (414) 
291-3214.  TDD  Number.  Number  not 
available.  Office  hours:  8  a.m.-4:30  p.m. 
local  time 

Region  VI 

Jurisdictions:  Arkansas,  Louisiana.  New 
Mexico,  Oklahoma,  Texas. 

Fort  Worth,  Texas — Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner.  HL'D — Fort  Worth  Regional 
Office,  1600  Throckmorton,  P.O.  Box  2905, 
Fort  Worth.  Texas.  76113-2905,  (817)  885- 
3401,  TDD  Number:  (817)  885-5447.  Office 
hours:  8  a.m.— 4:30  p  m.  local  time 

Houston,  Texas  Office — Category  B  Office 

Office  of  the  Manager,  HUD — Houston  Office. 
Norfolk  Tower,  2211  Norfolk.  Suite  200, 
Houston,  Texas  77098-1096,  (713)  653- 
3274,  TDD  Number:  Number  not  available. 
Office  hours:  7:45  a.m.— 1:30  p.m.  local 
time 

Sari  Antonio,  Texas  Office— Category  A 
Office 

Office  of  the  Manager.  HUD — Snn  .Antonio 
Office,  Washington  5>quare,  800  Dolorosa 
$treet.  San  Antonio,  Texas  78207-1563, 
(512)  229-6800,  TDD  Number:  (512)  229- 
6885,  OiTk  .-  hours:  8  a.m.-l:30  p  m.  local 
lime 

Utile  Rock.  Arkansas — Category  A  Office 

Office  of  the  Manager,  HUD— Linle  Rock 
Office.  TCDY  Tower,  425  West  Capitol 
Avenue.  Little  Rock.  Arkansas  72201-3488. 
501)  324-5931,  TDD  Number:  (501)  324- 


5931.  Office  hours:  8  a.m. 
time 


:30  p.m.  local 


New  Orleans,  Louisiana  Office — Category  A 

Office 

Office  of  the  Manager,  HUD — New  Orieans 
Office,  Fisk  Federal  Building,  Suite  3100, 
1661  Canal  Street,  New  Orleans,  Louisiana 
70112-2887,  (504)  589-7200,  TDD 
Number:  Number  not  available.  Office 
hours:  8  a.ra.-4:30  p.m.  local  time 

Oklahoma  City.  Oklahoma  Office — Category 
A  Office 

Office  of  the  Manager.  HUD — Oklahoma  City 
Office,  Alft^d  P  Murrah  Federal  Building, 
200  N.W.  5th  Street,  Oklahoma  City. 
Oklahoma  73102-3202,  (405)  231-4181. 
TDD  Number  (405)  231-1891.  Office 
hours:  8  a.m. -4:30  p.m.  local  time 

Oklahoma  City,  Oklahoma — Office  of  Native 
American  Programs 

Administrator,  HUD — Oklahoma  City  Office 
of  Native  American  Programs,  Alfred  P 
Murrah  Federal  Building,  200  N.W.  5fh 
Street,  Oklahoma  City,  OK  73102-3201. 
(405)  231-4102.  TDD  Number:  (405)  231- 
4891,  Office  hours:  8  a.m.-4:30  p.m.  local 
time 

Albuquerque,  New  Mexico  Office — Category 
C  Office 

Office  of  the  Manager,  HUD — Albuquerque 
Office,  625  Truman  Street  N.E.. 
Albuquerque.  NM  87110-6472,  (505)  262- 
6463,  TDD  Number:  (505)  262-6463,  Ofeice 
hours:  7:45  a.m. -4:30  p.m.  local  time 

Region  VII 
Jurisdictions:  Iowa,  Kansas,  Missouri, 

Nebraska. 

Kansas  City.  Kansas — Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  Kansas  City  Regional 
Office,  Gateway  Tower  11,  400  State 
Avenue,  Kansas  City,  Kansas  66101-2406, 
(913)  551-5462,  TDD  Number  (913)  551- 
6972,  Office  hours:  8  a.m.-4:30  p.m.  local 
time 

Omaha,  Nebraska  Office — Category  A  Office 

Office  of  the  Manager,  HUD — Omaha  Office, 
10909  Mill  Valley  Road,  Omaha,  Nebraska 
68154-3955,  (402)  492-3100,  TDD 
Number:  (402)  492-3183,  Office  hours:  8 
a.m.— 4:30  p.m.  local  time 

St.  Louis,  Missouri  Office — Category  A  Office 

Office  of  the  Manager.  HUD— St.  Louis 
Office,  1222  Spruce  Street,  Si.  Louis, 
Missouri  63103-2836,  (314)  539-6583. 
TDD  Numl)en  (314)  539-6331,  Office  <.^ 
hours:  8  a.m. -4:30  p.m.  local  time 

Des  Moines.  Iowa  Office — Category  B  Office 

Office  of  the  Manager.  HUD — Des  Moines 
Office,  Federal  Building,  210  Walnut 
Street,  Room  239.  Des  Moines,  Iowa 
50309-2155,  (515)  284-4512,  TDD 
Number  (515)  284-4728,  Office  hours:  8 
a.m.— 4:30  p.m.  local  time 

Region  VUl 

Jurisdictions:  Colorado.  Montana.  North 
Dakota,  South  Dakota,  Utah,  Wyoming. 
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Denver,  Colorado — Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — Denver  Regional 
Office,  First  Interstate  Tower  North,  633 
17th  Street.  Denver,  CO  80202-3607,  (303) 
672-5248,  TDD  Number:  (303)  672-5248, 
Office  hours:  8  a.m.-4:30  p.m.  local  time 

Denver.  Colorado — Office  of  Xative  American 
Programs 

Administrator,  HUD — Denver  Office  of 
Nuti\e  American  Programs,  First  Interstate 
Tower  North,  633  17th  Street.  Denver,  CO 
80202-3607,  (303)  672-5467,  TDD 
Number:  (303)  672-5248.  Office  hours:  8 
a.m. -4:30  p.m.  local  time 

Region  IX 

Jurisdictions:  Arizona,  California,  H.iwaii. 
Nevada.  Guam,  American  Samoa. 

San  Francisco.  California— Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner,  Hl'D — San  Francisco 
Regional  Office,  Philip  Burton  Federal 
Building  and  U.S.  Courthouse,  450  Golden 
Gate  Avenue,  P.O.  Box  36003.  San 
Francisco,  California  94102-3448,  (415) 
556-1752,  TDD  Number:  (415)  556-8357, 
Office  hours:  8:15  a.m.— 4:45  p.m.  local 
time 

Honolulu,  Hawaii  Office— Category-  A  O'ftce 
Office  of  the  Manager,  HUD — Honolulu 
Office,  7  Waterfront  Plaza,  500  Ala  Moana 
Boulevard,  room  500.  Honolulu.  Hawaii 
96813-4918.  (808)  541-1323,  TDD 


Number:  (808)  541-1356.  Office  hours:  8 
am. -4  p.m.  local  time 

Los  Angeles.  California  Office — Cotegon,- A 
Office 

Office  of  the  .Manager.  HUD— Los  Angeles 
.Office,  1615  West  Olym.pic  Boulevard,  Los 
Angeles,  California  90015-3801.  (213)  251- 
7122,  TDD  Number:  (213)  251-7038.  Office 
hours:  8  a.m.— 1:30  p.m.  local  time 

Sacramemn.  California  Oi'fice — Catr^'orv B 
Office 

Offic  e  of  the  Manager,  HUD — Sacramento 
Office,  777  12th  .Avenue.  Suite  200,  P,0. 
Box  1978,  Sacramento.  California  96814- 
1997,  (916)  551-1351.  TDD  Number:  (916) 
561-1367,  Office  hours:  8  a  m.— 1.30  p.m. 
local  tinie 

rhorriix.  An/ona  Office — Categcr,-  B  Office 
Office  of  the  Manager,  HUD— Phoenix  Office, 
Two  Arizona  Center.  Svite  1600,  400  North 
5th  Street.  Phoenix.  Arizona  85004-2361. 
(602)  261-J434,  TDD  Number:  (602)  379- 
4461,  Office  hours:  8  am.— 4:30  p  m.  local 
tmie 

Phoeni\.  .■\r:zona — Office  of  Sative  American 
Programs 

Administrator,  HUD— Phoenix  Office  of 
Native  American  Programs,  Two  Arizona 
Center,  Suite  1650.  Phoenix,  Arizona 
85004-2361.  (602)  379-4156,  TDD 
Number:  (602)  379-4461.  Office  hours: 
8:15  a.m. -4.45  p. m   'trial  tim.e 


Region  X 

lurisdictions:  Alaska,  kluho.  Orego:i 
Washington. 

Seattle.  Washington— Reg,onal  Office 
Regional  Administrator,  Regional  Hous    .t; 
Commissioner,  HUD— Seattle  Region,.! 
Office,  Seattle  Federal  Office  Build. r.';.  909 
First  Aver.ue,  Suite  200.  Seattle.  W.\ 
98104-1000,  (206)  220-5  1 01 .  TDD 
Number:  (206)  220-5185.  Office  ho,;r^  8 
a.m. -4:30  p  m.  local  time 

Seattle,  Washington — Ofi'ir-  o/,Va.';w 
.■\merican  Programs 

Administra'or,  HUD— Sea'tle  Office  c<  S.,\\e 
.■\merican  Programs.  Seattle  Federal  O'fir  e 
Building,  909  First  Avenue,  Suite  200, 
Seattle.  WA  98104-1000,  (206)  220-tj:0. 
TDD  Number:  (206)  220-5185.  Offic  <■ 
hours:  8  am.— 4.30  p.m.  local  time 

Portland.  Or-'gon  Office— A 

Office  of  the  Manager,  HUD— Portland  0'~.  •>. 
520  S.W.  6th  Avenue.  Portland.  Oie-un 
97203-1596,  (503)  326-2561.  TDD 
Num.ber:  (,^03)  326-3656,  Office  ho.ir^   8 
a.m.— 4:30  p.m.  local  tiy  e 

.■\ri  hnrage.  .^hska  Officr—Categon  A  '>''icti 
Office  of  the  Manager.  HI  D — Anchor.'c;.' 
Office,  University  Plaza  Building,  949  Kast 
36th  Aven.'e.  Suite  401.  .'.nchorage.  .^iaska 
99508-4399,  (907)  271-41-0,  TDD 
.N'umber:  (907)  271—43:8 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1904 
[Docket  No.  R-01] 

Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises 
regulation  on  Reporting  of  Fatality  or 
Multiple  Hospitalization  Accidents. 
Along  with  numerous  clarifications  and 
several  minor  modifications,  this 
revision  makes  three  major  changes  to 
the  former  reporting  requirements:  First, 
whereas  the  former  regulation  applied 
to  employment  accidents  which 
resulted  in  one  or  more  fatalities  or 
hospitalizations  of  five  or  more 
employees,  the  regulation  is  expanded 
to  require  the  reporting  of  work  related 
incidents  resulting  in  the  death  of  an 
employee  or  the  hospitalization  of  three 
or  more  employees.  Second,  the 
regulation  requires  the  employer  to 
verbally  report  such  incidents  within  8 
hours  after  the  employer  learns  of  it, 
instead  of  48  hours  by  either  written  or 
verbal  communication.  Third,  whether 
or  not  an  incident  is  immediately 
reportable,  if  it  results  in  the  death  of  an 
employee  or  the  in-patient 
hospitalization  of  3  or  more  employees 
within  30  days  of  the  incident.  OSHA 
requires  that  the  employer  report  the 
fatality/multiple  hospitalization  within 
B  hours  after  learning  of  it. 

The  materials  upon  which  OSHA  has 
relied  in  drafting  this  final  rule  are 
available  for  review  and  copying  in  the 
OSHA  Docket  Office. 

DATES:  The  new  regulation  will  become 
effective  on  or  before  May  2, 1994. 

ADDRESSES:  hi  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
for  receipt  of  petitions  for  review  of  the 
regulation,  the  Associate  Solicitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor,  room  S4004,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consumer  Affairs,  room  N-3647, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210,  phone  (202) 
219-8148. 


SUPPLEMENTARY  INFORMATION:  In  this 
preamble,  OSHA  identifies  sources  of 
information  submitted  to  the  record  by 
an  exhibit  number  (Ex.  2).  When 
applicable,  comment  numbers  follow 
the  exhibit  in  which  they  are  contained 
(Ex.  2:  1).  If  more  than  one  comment 
within  an  exhibit  is  cited,  the  comment 
numbers  are  separated  by  commas  (Ex. 
2:  1,  2,  3).  For  quoted  material,  page 
numbers  are  cited  if  other  than  page  one 
(p.  2). 

L  Background 

The  requirements  in  29  CFR  1904.8, 
Reporting  of  fatality  or  multiple 
hospitalization  accidents — often 
referred  to  as  FATCAT  (fatality/ 
catastrophe)  reports — have  remained 
essentially  unchanged  since  they  were 
initially  adopted  in  1971.  The  present 
requirements  read  as  follows: 

Within  48  hours  after  the  occurrence  of  an 
employment  accident  which  is  fatal  to  one  or 
more  employees  or  which  results  in 
hospitalization  of  five  or  more  employees, 
the  employer  of  any  employees  so  injured  or 
killed  shall  report  the  accident  either  orally 
or  in  WTiting  to  the  nearest  office  of  the  Area 
Director  of  the  Occupational  Safety  and 
Health  Administration,  U.S.  Department  of 
Labor.  The  reporting  may  be  by  telephone  or 
telegraph.  The  report  shall  relate  the 
circumstances  of  the  accident,  the  number  of 
fatalities,  and  the  extent  of  any  injuries.  The 
Area  Director  may  require  such  additional 
reports,  in  writing  or  otherwise,  as  he  deems 
necessary,  concerning  the  accident. 

OSHA,  or  States  operating  OSHA- 
approved  State  plans,  investigate  such 
incidents  in  order  to  provide  the  Agency 
with  information  on  the  causes  of 
emplojinent  fatalities,  injuries  and 
illnesses  to  identify  and  require 
correction  of  serious  hazards  and  to 
prevent  the  occurrence  of  such 
incidents  in  the  future.  Such 
information  can  also  be  a  source  of 
support  for  new  and  revised  safety  and 
health  standards.  Investigators  will 
determine  whether  there  was  a  violation 
of  OSHA  standards,  and,  if  so,  whether 
the  violation  may  have  contributed  to 
the  incident.  In  addition,  the  Agency 
determines  whether  OSHA  standards 
adeq[uately  cover  the  hazards  which  led 
to  the  incident.  Therefore,  such 
investigations  must  be  prompt  and 
thorough  if  they  are  to  provide  valid, 
useful  information  and  achieve  their 
intended  purposes. 

For  many  years,  OSHA  has 
considered  whether  changes  are  needed 
in  §  1904.8  to  enable  the  Agency  to 
conduct  more  effective  workplace 
investigations.  In  October,  1979,  OSHA 
pubhshed  a  notice  of  proposed 
rulemaking  (44  FR  59560)  that 
contained  several  suggested  changes  to 
the  current  requirements  of  §  1904.8. 


The  reporting  changes  included  in  the 
proposal  were  the  following:  A 
reduction  in  reporting  time  from  48 
hours  to  8  hours;  the  establishment  of  a 
OSHA  toll-free  phone  number,  to  be 
used  in  reporting  incidents  which  occur 
on  evenings  and  weekends;  and  a 
requirement  for  employers  to  report 
fatalities  which  occur  vdthin  6  months 
of  an  employment  incident.  A  30-day 
vvTitten  comment  period  was 
established,  which  was  later  extended  to 
December  17. 1979.  OSHA  received  258 
UTitten  comments  during  the  comment 
period.  During  the  review  of  the 
comments  OSHA's  priorities  changed 
and  work  on  the  final  rule  was 
suspended  indefinitely.  Consequently 
no  final  rule  was  issued  as  a  result  of 
the  1979  rulemaking  action. 

Since  that  proposal  was  published, 
OSHA  has  determined  that  there  are 
many  other  provisions  in  part  1904, 
Reporting  and  Recording  Occupational 
Injuries  and  Illnesses,  which  should  be 
considered  for  amendment  or  revision, 
in  order  to  improve  the  quality  of  the 
data  provided  to  the  Agency  and 
enhance  OSHA's  ability  to  gather  useful 
information  on  the  causes  of 
employment  injuries  and  illnesses. 
Accordingly,  the  Agency  has  decided  to 
undertake  a  complete  revision  of  part 
1904.  to  be  accomplished  in  two  steps: 
The  first  step  involves  changes  in 
§  1904.8.  dealing  only  with  reporting  of 
fatalities  and  multiple  hospitalizations. 
The  second  step  will  involve  the 
issuance  of  a  proposal  covering  the 
remainder  of  part  1904.  Separating  the 
§  1904.8  proposal  from  the  overall 
revision  of  part  1904  enables  OSHA  to 
make  the  necessary  changes  in  §  1904.8 
as  soon  as  possible. 

Because  so  much  time  had  elapsed 
since  the  previous  proposal  was 
published,  the  Agency  was  concerned 
that  the  record  was  outdated,  and  more 
timely  information  was  needed. 
Accordingly,  OSHA  withdrew  the  1979 
proposed  rule  in  favor  of  the  recent 
proposal  for  this  final  rule  published  in 
the  Federal  Register  on  May  19. 1992 
(57  FR  21222).  Most  of  the  elements  of 
the  1979  proposed  rule  were  carried 
forward  in  the  recent  proposal.  OSHA 
received  a  total  of  110  vnit'en 
comments  in  response  to  the  1992 
proposal  and  has  subsequently  drafted 
this  final  rule. 

IL  Agency  Action 

OSHA  believes  that  reducing  the 
reporting  period  and  increasing  the 
number  of  serious  incidents  reported  is 
critical  for  the  Agency  to  respond 
quickly  and  inspect  for  hazardous 
conditions  that  may  pose  a  risk  to  other 
workers  at  the  worksite.  Moreover, 
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prompt  inspections  will  enable  OSHA 
to  determine  whether  its  current 
standards  adequately  cover  the  hazards 
involved  in  the  incident.  OSHA  will 
also  gather  better  information  on  the 
causes  of  incidents  which  can  be  used 
to  identify  serious  hazards,  prevent 
incidents  in  the  future,  and  form  the 
basis  for  revised  standards.  Increasing 
the  niunber  of  serious  incidents 
reported  will  present  OSHA  the 
opportunity  to  inspect  a  greater  number 
of  hazardous  worksites.  In  conclusion, 
OSHA  has  determined  that  the  revision 
of  the  requirements  of  29  CFR  1904.8,  as 
reflected  in  this  final  rule,  will  provide 
information  necessary  to  help  ensure 
American  workers  safe  and  healthful 
workplaces. 

III.  Summary  and  Explanation  of  the 
Proposed  Rule 

This  section  contains  an  analysis  of 
the  evidence  comprising  the  official 
record,  along  with  related  policy 
decisions  pertaining  to  the  various 
provisions  of  the  regulation. 

This  rule  makes  a  number  of  changes 
and  clarifications  in  the  requirements  of 
§  1904.8  which  are  discussed  below. 

1.  Reducing  the  Reporting  Period  From 
48  Hours  to  8  Hours 

Employers  are  required  to  report, 
within  8  hours  after  their  occurrence, 
incidents  which  result  in  a  worker 
fatality  or  multiple  hospitalizations.  The 
previous  requirement  allowed  48  hours 
to  elapse  before  the  fatality /catastrophe 
had  to  be  reported. 

Reducing  the  reporting  period  from  48 
hours  to  8  hours  enables  OSHA  to 
inspect  the  site  of  the  incident  and 
interview  personnel  while  their 
recollections  are  more  immediate,  fresh 
and  untainted  by  other  events,  thus 
providing  more  timely  and  accurate 
information  pertaining  to  possible 
causes  (Ex.  2: 15.  47,  94).  The  shorter 
reporting  time  also  makes  it  more  likely 
that  the  incident  site  will  be 
undisturbed,  affording  the  investigating 
compliance  officer  a  better  view  of  the 
worksite  as  it  appeared  at  the  time  of  the 
•  incident  fEx.  2: 11.  15.  47,  55,  94,  107). 
The  8-hour  criteria  also  coincides  with 
a  "standard  work  shift"  for  most 
employers  and  thus  provides  a  logical 
cut-off  point  for  fulfilling  the  reporting 
requirement. 

The  Office  of  the  District  Attorney  for 
Milwaukee  County  (Ex.  2:  15)  observed: 
The  current  time  reporting  requirement  of 
forty-eight  hours  materially  handicaps  the 
capability  of  investigators  to  accurately 
establish  what  transpired  *  •  *  the  sooner  a 
witness  is  interviewed  the  better  is  his  or  her 
memory  and  the  tess  likely  that  he  or  she  will 
color  testimony  to  favor  a  particular  position 


*   *   *.  At  our  request,  the  medical  e5<aminer 
and  the  police  and  fire  departments  promptly 
notify  our  office  of  work  site  deaths  and 
severe  injuries  *   *   *.  I  firmly  believe  that 
(the)  practice  of  prompt  investigation  in 
Milwaukee  County  has  been  of  great  benefit 
to  OSHA  i-nvestigators  in  Wisconsin  as  well 
as  to  our  own  investigators. 

OSHA  solicited  comments  on  the 
proposed  8-hour  time  period,  the 
feasibihty  of  a  4-houi  time  period,  and 
other  possible  reporting  periods  which 
might  be  of  equal  or  greater 
effectiveness  in  improving  the  Agency's 
information  gathering  capabilities. 

The  majority  of  comments  received  on 
this  issue  suggested  that  OSHA  adopt  a 
24-hour  reporting  period  (Ex.  2: 1,  9. 18. 
19,  28.  29.  34.  35,  39,  41,  43,  45.  48.  50. 
57,  58.  60.  64,  73.  74,  75,  77.  78.  79.  83, 
85.  87,  89,  90.  92,  93.  97,  99.  100.  101. 
103, 106).  The  rationale  expressed  by 
the  ChevTon  Corporation  (Ex.  2:  75.  p. 
2)  is  representative  of  many  of  the 
comments  received: 

*   *   *  If  OSH.A  perceives  a  need  to  be 
notified  in  less  time  (Ihan  the  current  48 
hours),  then  Chevron  supports  a  24-hour 
requirement  as  being  adequate  and 
reasonable.  A  24-hour  requirement  would 
also  be  consistent  with  many  state  and  U.S. 
Department  of  Transportation  Regulations 
(49  CFR  394.7). 

An  8-hour  requirement,  however,  would  in 
some  instances  be  unr«asonable  and  might 
create  gi-eater  hazards  for  certain  situations 
encountered  in  our  industry.  An  accident 
that  involves  a  process  upset,  significant 
potential  for  environmental  damage  or 
human  exposure  to  potentially  harmful 
materials,  requires  the  employer  to  acquire 
and  focus  all  available  resources  to  stabilize 
and  secure  the  scene.  These  actions  must 
come  first  and  should  not  be  altered  by 
regulatory  reporting  requirements. 

The  National  Utility  Contractors 
Association  (Ex.  2: 103,  p.  1-2)  stated: 

NUCA  considers  the  proposed  8-hour 
employer  reporting  deadline  inappropriate 
and  unrealistic  in  the  immediate  aftermath  of 
a  serious  mishap.  In  the  wake  of  a  mishap, 
the  employer  has  more  important 
responsibilities  than  the  fulfillment  of  a 
federal  reporting  requirement.  For  example, 
he  or  she  must  deal  with  emergency  services, 
anxious  workers,  and  sometimes  distraught 
family  members  *    *   *  NUCA  suggests  that 
the  reporting  period  be  reduced  from  48  to 
24  hours,  which  would  allow  for  more  timely 
inspection,  without  unnecessarily  distracting 
the  employer  from  other  responsibilities  that 
are  clearly  preeminent 

On  the  other  hand,  se^'eral 
organizations  requested  a  required 
reporting  period  of  4  hours  or  less  (Ex. 
2:  13.  21.  84,  105).  The  American  Nurses 
Association  (Ex.  2:  105,  p.  1-2) 
observed: 

We  would  support  a  Federal  Policy  which 
reflects  the  reporting  requirements  of  the 
California  regulations  which  require 


immediate  reporting  of  every  case  involving 
a  serious  injury  or  illness  (medical  treatment 
beyond  first  aid)  or  death.  In  many  cases 
such  occurrences  are  serious  threats  to  the 
health  and  safety  of  other  workers. 

Immediate  reporting  and  follow-up  can 
significantly  reduce  risk  to  others  still  in  the 
environment.  Moreover,  such  a  requiiwnent 
would  provide  leadership  to  the  states  and 
send  a  clear  signal  of  OSHA's  intent  to 
collect  data  and  develop  standards  to  l)est 
protect  the  American  workforce. 

Therefore,  in  response  to  your  question 
related  to  a  shorter  reporting  requirement, 
ANA  would  support  immediate  reporting  of 
the  incidents  described.  We  note  that 
California  requires  immediate  reporting  and 
Utah  has  a  1-hour  reporting  requirement  We 
support  OSHA's  concern  that  the  current  48- 
hour  reporting  requirement  results  in  a  delay 
which  can  hamper  effectiveness.  We  agree 
that  prompt  investigation  is  critical. 

The  National  Institute  for 
Occupational  Safety  &  Health  (Ex.  84,  p. 
2)  remarked: 

NIOSH  supports  a  reduction  in  the  time 
allowed  to  report  the  occurrence  of  a  serious 
incident.  California  OSHA  requires  the 
"immediate"'  reporting  of  "every  case 
involving  serious  injury  or  illness  (medical 
treatment  beyond  first  aid)  or  death"  and 
Utah  OSHA  requires  reporting  "fatalities 
within  one  hour"  (58  FR  21224).  If  these 
states  are  achieving  compliance  with  these 
requirements.  OSHA  siiould  consider  a 
reporting  requirement  of  less  than  8  hours.  At 
a  minimum,  OSHA  should  require  immediate 
reporting  of  a  serious  incident,  not  to  exceed 
the  shortest  time  period  OSHA  determines  is 
reasonable. 

In  addition,  several  organizations 
suggested  that  the  48-hour  rejX)rling 
requirement  was  sufficient  to  sen-e  the 
purpose  for  reporting  serious  incidents 
(Ex.  2:  2,  25.  44.  46.  52.  61,  63.  66.  71, 
76,  82,  86.  89,  98, 109).  Trinity 
Industries  (Ex.  2:  61)  staled: 

Wh^-n  a  fatality  has  occurred  at  the 
beginning  of  a  second  shift,  or  on  a  weekend 
or  hol:(iay.  it  can  tuke  considerable  time  for 
the  job  foreman  to  recch  his  plant  manager 
or  anol>ier  responsible  management 
repre'=pntative  who  is  authorized  to  report  the 
Eccident  to  OSHA.  Based  on  our  own 
experience,  it  is  not  always  possible  to  report 
a  fdtalitv  within  8  hours.  We  believe  that 
changing  the  reporting  time  to  eight  hours  is 
unrf.ilistic  and  will  impose  unfair  exfxwure 
to  penalties  for  failure  to  report  a  fatality.  For 
that  reason,  we  request  that  the  reporting 
time  not  he  changed. 

Boise  Cascade  (Ex.  2:  2)  noted: 

Boise  Cascade,  as  well  as  all  American 
industry,  has  introduced  systems  to  ensure 
immediate  notification  of  accidents. 
Employers  want  and  need  to  know  in  order 
to  allow  appropriate  investigation  and 
corrective  actions.  The  primary  objective  of 
employers  is  to  ensure  the  best  medical  care 
for  the  injured,  the  safety  of  other  employees 
involved  in  accidents,  and  avoidance  of 
future  and  simitar  accidents  *  *  *.  The 
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current  reporting  time  frame  provides  for 
adequate  time  to  handle  the  needs  of  injured 
employees,  deal  with  workers'  compensation 
laws,  control  damage,  counsel  employees, 
and  handle  reporting  to  OSHA. 

Finally,  of  those  who  either  supported 
or  would  support  the  8-hour  rule  under 
certain  circumstances,  S  C  Johnson  Wax 
(Ex.  2:  7)  noted  the  following: 

•  •  •  Regarding  the  proposed  8-hour 
period  for  repwrting.  We  believe  this  should 
provide  adequate  time  for  a  preliminary 
report  to  be  prepared  by  an  employer;  it 
would  not  be  sufficient,  however,  for 
performing  an  in-depth  investigation  as  to 
the  cause  of  the  accident.  As  long  as 
preliminary  information  will  fulfill  OSHA's 
requirement,  this  time  limit  should  not  be  a 
significant  problem  for  an  employer  to  meet. 

OSHA  strongly  believes  that  the 
combination  of  cited  benefits  of  prompt 
investigation,  the  enforcement  by  states 
such  as  California  and  Utah  of  more 
stringent  requirements,  and  the  minimal 
burden  imposed  on  American  business 
by  the  proposed  change  as  outlined  in 
section  FV  of  this  preamble,  clearly 
justifies  setting  the  required  reporting 
time  frame  at  8  hours.  This  will  allow 
for  more  timely  investigation  and 
provide  for  the  possibiHty  to  more 
effectively  reduce  the  risk  of  injury  to 
other  workers,  decrease  the  opportunity 
for  circumstances  at  the  incident  site  to 
change,  and  witnesses'  recollections  of 
the  incident  will  be  more  fresh  and 
clear.  These  factors  will  increase 
OSHA's  effectiveness  in  investigating 
the  causes  of  reported  workplace 
incidents,  and  at  identifying  and 
controlling  the  hazards  which  caused 
the  fatalities  or  serious  injuries  or 
illnesses.  Prompt  investigation  of 
incidents  is  also  a  key  element  in 
OSHA's  ability  to  enforce  existing 
standards  and  to  evaluate  the  need  for 
new  standards. 

2.  Reducing  the  Reporting  Threshold 
From  Five  Hospitalizations  to  Three 
Hospitalizations 

Incidents  which  result  in  three  or 
more  hospitalized  employees  are  to  be 
reported.  The  former  rule  required  the 
reporting  of  five  or  more  hospitahzed 
employees.  Of  those  who  commented 
upon  this  change,  the  majority 
supported  OSHA's  proposal  (Ex.  2: 1,  9. 
11,  13, 17,  18,  19.  21,  39,  41,  50,  55.  60. 
63,  64,  68,  75,  76,  77.  83.  84,  87.  88.  90, 
91.  94,  98,  99. 103, 107).  Muscatine 
General  Hospital  (Ex.  2:  39,  p.  3) 
observed: 

We  feel  that  lowering  the  number  of 
severely  injured  employees  from  5  to  3  is  a 
positive  step.  This  will,  more  than  likely. 
increase  the  number  of  reported  cases; 
however,  it  should  allow  for  more  accurate 
information  to  assist  OSHA  in  determining 
the  causes  of  workplace  accidents. 


The  American  Association  of 
Occupational  Health  Nurses  (Ex.  2:  60. 
p.  2)  stated: 

AAOHN  supports  the  proposed  rule 
changp  that  requires  the  reporting  of  every 
employment  accident  that  results  in  three  or 
more  hospitalized  employees.  Three  or  more 
injuries  are  significant  enough  to  warrant 
early  investigation. 

In  addition,  several  organizations 
called  for  the  reporting  of  fewer  than 
three  hospitalizations  (Ex.  2:  11.  13,  21, 
84.  88).  NIOSH  (Ex.  2:  84.  p.  2)  offered 
this  neasoning: 

NlOSH  recommends  that  all 
occupationally  related  incidents  that  require 
hospitalization  (including  those  that  repeat 
over  time  from  the  same  source)  be  reported 
regardless  of  the  number  of  workers  affected 
by  any  one  incident.  The  proposed 
requirement  by  OSHA  for  the  employer  to 
report  incidents  only  when  there  are  at  least 
3  or  more  in-patient  hospitalizations  within 
an  8-hour  period  would  not  cover  many 
incidents  that  should  be  reportable.  Under 
this  requirement,  it  is  possible  that  one  or 
two  workers  could  be  exposed  to  hazardous 
conditions  necessitating  hospitalization,  but 
the  incident  would  not  have  to  be  reported. 
Even  If  these  one  or  two  workers  were 
repeatedly  hospitalized,  the  employer  would 
not  be  required  to  rejxsrt  the  incidents  •   •   • 
and  the  detection  of  this  pattern  of  injury 
would  not  be  possible. 

The  Service  Employees  International 
Union  (Ex.  2:  88.  p.  2)  stated: 

Extend  reporting  to  cover  the 
hospitalization  of  one  or  more  employees.  In 
the  proposed  revisions,  OSHA  would  limit 
reporting  of  injuries  to  "accidents"  which 
occurred  at  a  single  point  in  time  and 
affected  three  or  more  employees.  This 
prop>osed  revision  ignores  repeated  incidents 
in  which  there  is  only  one  affected  employee. 

On  the  other  hand,  there  were  a 
number  of  submitted  comments 
opposing  the  proposed  requirement  of 
reporting  the  hospitalization  of  three  or 
mora  employees  (Ex.  2:  16.  51.  57.  62, 
66.  89.  101).  The  Pacific  Maritime 
Association  (Ex.  2:  51,  p.  1-2)  noted: 

The  urgency  to  investigate  three  or  more 
hospitalizations,  as  opposed  to  five  or  more, 
is  not  justified.  We  feel  that  this  is  a  totally 
arbitrary  number.  In  the  preamble  to  the 
current  proposal.  OSHA  states  that  "the 
expanded  reporting  requirement  is  expected 
to  generate  less  than  200  additional  reports 
per  year."  We  fail  to  see  how  this  could 
significantly"*   *   *  provide  OSHA  with 
more  accurate  information  on  the  causes  of 
workplace  accidents  *   •   *••  vVe  suggest  that 
this  number  either  be  reconsidered  with 
some  justification,  or  remain  at  five  or  more. 

The  Timber  Operators  Council  (Ex.  2: 
66)  remarked; 

Lowering  the  minimum  hospitalizations 
from  five  to  three  may  create  problems  with 
tracking  employees,  since  some  injured 
workers  are  not  immediately  admitted  to  a 


hospital.  An  accident  that  sends  five 
employees  to  a  hospital  is  a  catastrophic 
accident.  Employers  would  likely  be 
informed  of  and  able  to  track  such  an 
occurrence.  This  is  not  always  the  case  with 
accidents  resulting  in  three  or  more 
hospitalizations,  especially  when  employees 
may  delay  going  to  the  hospital. 

The  revised  rule  also  clarifies  that  an 
employee  is  "hospitalized"  when  that 
employee  is  admitted  to  the  hospital  on 
an  "in-patient"  basis.  Accordingly, 
emergency  room  and  all  other  forms  of 
out-patient  care  are  excluded  from  the 
reporting  requirement.  The  use  of  "in- 
patient hospitalizations"  for  reporting 
purposes  assures  that  only  the  more 
serious  incidents  are  reported.  These 
clarifications  received  considerable 
support  from  the  submitted  comments 
(Ex.  2:  34,  35,  38,  39,  41,  59,  61,  63,  64, 
75,  76,  77,  79,  80,  83.  85.  90.  91,  92.  93, 
94,  98,  99, 101, 103, 109).  The  Chemical 
Manufacturers  Association  (Ex.  2:  92,  p. 
2-3)  observed: 

Specifying  that  hospitalization  refers  to  the 
admission  to  the  hospital  on  an  "in-patient" 
basis  helps  to  avoid  confusion. 

One  way  to  further  clarify  this  definition 
is  to  specify  that  "hospitalization  as  an  in- 
patient" does  not  include  admittance  for 
observation.  Employees  admitted  for 
observation  may  not  be  injured,  but  are 
usually  being  monitored  on  a  precautionary 
basis  *   *  *  If,  during  the  observation  period, 
it  is  determined  that  the  employee  is  injured 
and  needs  medical  treatment,  then  that 
employee  would  be  considered  hospitalized 
for  purposes  of  reporting  the  accident  to 
OSHA. 

CMA's  reconunendation  is  consistent  with 
the  current  Bureau  of  Labor  Statistics' 
Recordkeeping  Guidelines  for  Occupational 
Injuries  and  Illnesses. 

The  American  Petroleum  Institute 
(Ex.  2:90)  gave  a  similar  observation: 

•   •  •  we  strongly  recommend  that 
employers  not  be  required  to  report  in- 
patient hospitalizations  for  observation  only. 

OSHA  already  recognizes  the  validity  of 
this  approach  in  the  recordkeeping  criteria, 
which  do  not  require  hospitalizations  for 
observation-only  to  be  recorded  on  the  OSHA 
log.  API  believes  §  1904.8  and  the  OSHA 
recordkeeping  requirements  should  be 
consistent. 

Meanwhile,  two  sets  of  comments 
called  for  a  more  stringent  criteria  than 
"in-patient"  hospitalization  (Ex.  2:  54, 
69).  The  International  Brotherhood  of 
Painters  &  Allied  Traders  (Ex.  2:  69) 
stated: 

Due  to  the  nature  of  many  now  treatable  as 
out-patient,  but  serious,  injuries  and 
illnesses,  this  proposal  creates  a  void  in  data 
that  is  imperative  to  have. 

The  New  York  State  Nurses 
Association  (Ex.  2:  54)  commented: 

VVe  would  recommend  an  additional 
clarification  to  the  term  "hospitalization" 
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include  the  wording  "on  an  in-patient  basis 
or  recommended  for  in-patient  treatment"  in 
that  all  persons  that  admission  is 
recommended  as  the  most  appropriate  form 
of  treatm.ent  do  not  heed  that  advice. 

OSHA  believes  that  the  term  "in- 
patient" should  not  be  hirther  qualified 
by  an  additional  criteria  regarding  the 
kind  of  treatment  an  employee  requires 
after  the  admission.  This  additional 
burden  upon  the  employer  to  track 
activities  after  admission  is  not  justified 
and  would  likely  lead  to  unnecessary 
confusion  and  delays  in  reporting. 
Therefore,  once  three  or  more 
employees  are  admitted  to  the  hospital 
as  in-patients  the  8-hour  requirement 
would  begin. 

In  summary,  OSHA  believes  the 
lowering  of  the  reportable  number  of 
hospitahzations  from  five  to  three  will 
provide  the  Agency  with  additional 
information  on  the  causes  of  workplace 
incidents  by  increasing  the  number  and 
broadening  the  range  of  incidents  which 
it  will  investigate.  This  will  assist 
OSHA  in  evaluating  the  effectiveness  of 
present  regulations  and  the  need  for 
revised  or  new  requirements.  OSHA 
also  believes  that  any  additional  burden 
imposed  by  the  requirement  will  be 
minimal.  OSHA  estimates 
approximately  200  additioftal  reports 
requiring  15  minutes  per  report  will  be 
generated  by  the  new  requirements. 
This  estimation  is  based  on  the 
evaluation  and  extrapolation  of  data 
available  from  State  Plan  States  with 
more  stringent  reporting  requirements 
(i.e.  reports  of  one  or  more 
hospitalizations). 

3.  Time  Limits  for  Incident  Reporting 

If  the  employer  does  not  leam  of  a 
reportable  incident  at  the  time  of  its 
occurrence,  the  allotted  reporting  time 
begins  as  soon  as  the  employer  does 
obtain  this  information.  The  previous 
rule  did  not  contain  specific  language  to 
address  this  type  of  situation,  which  can 
occur,  for  example,  when  an  employee 
is  traveling  on  company  business  and  is 
not  in  contact  with  the  employer.  OSHA 
received  support  for  this  clarification 
(Ex.  2:  38,  60,  63.  76,  83,  84,  93, 101, 
103, 109).  The  American  Subcontractors 
Association  (Ex.  2:  109,  p.  2)  remarked: 

•  •  •  ASA  strongly  recommends  that 
OSHA  retain  the  language  in  the  proposed 
rule  which  states  that  an  employer  should 
report  such  a  fatality  "af^er  learning  of  the 
fatality."  This  is  a  reasonable  request  which 
alleviates  the  problem  of  requiring  employers 
to  report  a  fatality  about  which  they  may 
have  no  knowledge. 

Numerous  organizations  expressed 
their  concern  that  the  "person 
responsible"  for  reporting  incidents  to 
OSHA  or  a  person  of  authority  will  not 


leam  of  the  incident  until  after  an  eight 
hour  period  (Ex.  2: 12,  25,  28.  34.  38. 
39.  40.  63.  68.  71.  82,  83).  Many  felt  that 
the  reporting  time  frame  should  begin 
when  such  a  person  learns  of  the 
incident.  General  Dj-namics  (Ex.  2:63,  p. 
2)  stated: 

It  is  suggested  that  the  clarification  should 
be"*  *   *  that  the  allotted  time  begins  as 
soon  as  the  responsible  representative  of  the 
employer  does  obtain  this  information".  In 
large,  complex  organizations  the  time  for 
information  flow  within  the  employer  in 
these  cases  would  easily  exceed  8  hours  from 
the  first  representative  of  the  employer  to  the 
one  with  responsibility  to  inform  OSHA,  to 
obtain  information. 

Two  organizations  expressed  the 
opinion  that  employers  should  always 
have  the  capability  to  meet  the  reporting 
requirement. 

The  AAOHN  (Ex.  60,  p.  2)  stated: 

Businesses  should  develop  and 
communicate  clear  policies  about  accident 
notification  and  reporting  to  which  all 
employees  must  adhere.  For  example,  every 
one.  through  every  level  of  responsibility, 
must  know  what  to  do  when  accidents  occur. 

The  International  Brotherhood  of 
Painters  &  Allied  Trades  (Ex.  2:  69) 
observed: 

Ambiguous  language  would  be  addressed 
in  the  clarification  on  reporting  for  an 
accident  when  an  employer  first  learns  of  the 
incident.  However,  we  do  insist  that  there 
should  be  a  person  made  responsible  for 
notification  during  times  of  an  employers 
absence  as  the  employer,  even  when  not  on 
site,  always  has  a  designated  authoritative 
representative  present. 

Under  today's  final  rule,  there  is  an 
obligation  to  report  a  qualifying  fatality 
or  hospitalization  to  OSHA  if  any  agent 
or  employee  of  the  employer  becomes 
aware  of  the  incident.  It  is  the 
employer's  responsibility  to  assure  that 
appropriate  instructions  and  procedures 
are  in  place  to  assure  that  corporate 
officers,  managers,  supervisors, 
medical/health  personnel,  safety 
officers,  receptionists,  switchboard 
personnel,  and  other  employees  or 
agents  of  the  company  who  may  be  in 
a  position  to  leam  of  employee  deaths 
or  hospitalizations  are  aware  of  the 
company's  responsibility  to  make  a 
timely  report.  Given  the  minimal 
amount  of  information  required 
(establishment  name,  location  of  the 
incident,  time  of  the  incident,  number 
of  fatalities  or  hospitalized  employees, 
contact  person,  phone  number,  and  a 
brief  description  of  the  incident),  OSHA 
believes  eight  hours,  a  period  roughly 
corresponding  to  one  complete  shift 
during  a  typical  industrial  day,  is  more 
than  adequate  time  to  fulfill  this 
reporting  requirement. 


4.  Time  Limits  for  Fatalities/Multiple 
Hospitalizations  Not  Immediately 
Reportable 

Today's  final  mle  specifies  that  even 
if  an  employment  incident  is  not 
immediately  reportable,  if  such  an 
incident  results  in  a  death  of  an 
employee  or  the  in-patient 
hospitalization  of  3  or  more  employees 
within  30  days  after  the  incident  occurs, 
the  employer  is  required  to  report  such 
fatality/muhiple  hospitalization  within 
8  hours  after  learning  of  it.  This  clarifies 
the  previous  version  of  29  CFR  1904.8 
which  required  that  fatalities/multiple 
hospitalizations  be  reported,  but  set  no 
explicit  outside  time  limit  for  the 
reporting  of  fatalities/multiple 
hospitalizations  which  did  not  occur 
immediately. 

OSHA  solicited  comment  on  whether 
the  proposed  six-month  time  frame  for 
reporting  fataUties  was  appropriate  and 
received  a  wide  variety  of  comments 
and  recommendations. 

The  suggested  time  frames  for 
reporting  delayed  deaths  ranged  from  1 
week  after  the  incident  to  indefinitely. 
Several  organizations  were  supportive 
of  the  proposed  six  month  period  (Ex. 
2:  9, 15,  38,  60,  63,  69,  75,  77,  101) 
stating  that  six  months  is  an  appropriate 
time  frame. 

The  majority  of  those  who 
commented  upon  the  subject,  however, 
called  for  a  shorter  time  frame  (Ex.  2:  19, 
35,  39,  41,  51,  57,  59,  62,  64,  66,  82,  83, 
85,  91,  92,  94,  98)  ranging  from  one 
week  to  three  months.  The  American 
Trucking  Associations  (Ex.  2:  57.  p.  6) 
remarked: 

NHTSA  studies  found  that  98%  of  traffic 
fatalities  occur  within  that  30-day  period. 
ATA  believes  that  this  is  also  probably  true 
of  fatalities  in  the  workplace.  A  reporting 
requirement  which  captures  98%  of  the 
available  data  is  adequate  •  •  •  ATA 
recommends  that  the  requirement  for  follow- 
up  reporting  of  workplace  fatalities  be 
limited  to  those  fatalities  which  occur  within 
30  days  of  the  accident. 

Many  of  those  calling  for  a  shorter 
time  period,  made  the  arguments  that 
investigations  performed  six  months 
after  the  incident  occurred  would  reveal 
little  useful  information  and  work 
relationship  would  be  difficult  to 
determine  (Ex.  2: 19,  27,  39.  41, 45,  51. 
59.  62,  64,  66,  68,  77,  82,  83,  85,  86;  87, 
92.  94.  96, 101. 103).  ChemDesign 
Corporation  (Ex.  2:82,  p.  3)  observed: 

Surely  after  1  month,  the  equipment,  other 
physical  circumstances  and  witnesses' 
memories  would  have  changed  to  such  a 
degree  that  subsequent  investigation  by 
OSHA  would  be  of  limited  usefulness.  One 
month  should  also  cover  almost  all  direcilv 
related  fatalities  as  well  as  eliminate  from 
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consideration  most  of  those  that  would  be 
questionable. 

Only  three  organizations  called  for  a 
longer  lime  frame  for  reporting  delayed 
fatalities  (Ex.  2: 13,  54,  84).  The  United 
University  Professions  (Ex.  2:13,  p.  2) 
called  for  an  indefinite  time  frame  for 
the  following  reason: 

*  *   •  Because  of  present-day  medical 
exj>ertlse,  an  expertise  that  seems  to  be 
growing  every  day,  life  is  being  prolonged  for 
greater  and  greater  periods  of  time.  Because 
of  such  life-prolonging  techniques,  cut-off 
periods  for  reporting  will  surely  lapse  in  too 
many  cases.  Therefore,  the  result  will  be  that 
too  many  work-related  deaths  will  go 
unreported.  Unfortunate  as  any  death  may 
be,  all  workplace-related  deaths  must  be 
reported  and  investigated. 

After  review  of  the  comments 
submitted  to  the  docket  and  further 
analysis  of  the  facts  and  opinions  stated 
within  the  comments,  OSHA  now  feels 
that  information  gathering  after  a  30  day 
period  would  not  be  productive  for 
compliance  and  hazard  identification 
purposes.  The  "accident  scene"  would 
likely  be  altered  beyond  the  point  of 
providing  any  useful  information  for 
evaluation  purposes.  For  statistical 
purposes,  OSHA  believes  that  work 
related  fatalities  delayed  after  a  30  day 
period  will  be  identified  by  other 
government  information  systems  such 
as  the  National  Traumatic  Occupational 
Fatalities  and  the  Census  of  Fatal 
Occupational  Injuries  programs. 

5.  Applicability  to  Both  Current  and 
Former  Employees 

In  the  proposed  rule,  OSHA  asked  if 
the  requirement  should  be  limited  to 
injured  workers  who  continue  to  be 
employed  by  the  employer  where  they 
were  injured.  Both  supportive  and 
opposing  comments  were  received  (Ex. 
2:  5,  29,  35,  54,  60,  64,  68,  77,  90). 
Gilbane  Building  Company  (Ex.  2;  5) 
expressed  a  concern  for  relating  to 
problems  associated  with  tracking 
former  employees  in  the  construction 
industry: 

There  are  many  circumstances  within  the 
construction  industry  that  preclude 
knowledge  by  the  employer  that  worker  (at 
the  time  of  the  accident)  has  died  sometime 
following  the  accident.  Particularly  in  cnses 
where  the  worker  has  gone  on  to  other 
employment  and  another  employer  may  have 
been  the  cause  of  the  fatality.  OSHA  is 
presupposing  that  the  employees  are  long- 
term  employees  of  an  employer.  In  the 
construction  industries,  this  is  deFmitely  not 
the  ca.se. 

I  would  suggest  adding  a  line  stating  that 
this  only  applies  if  the  worker  remains  as  an 
employee. 

The  American  Association  of 
Occupational  Health  Nurses  (Ex.  2:  60, 


p.3)  responded  that  former  employees 
should  be  included: 

The  requirement  should  cover  workers 
who  continue  to  work  for  the  employer  after 
the  injury  as  well  as  former  employees  who 
no  longer  work  for  the  employer. 

AAOHN  believes  that  no  extraordinary 
steps  should  be  taken  to  track  injured 
employees  once  they  leave  the  employer. 
However,  until  workers'  compensation  and 
disability  issues  are  resolved,  employers 
would  be  aware. 

OSHA  agrees  with  the  assessment  of 
the  occupational  health  nurses  that 
reporting  requirements  under  29  CFR 
1904.8  should  apply  whether  or  not  the 
affected  worker  is  technically  a  current 
employee  of  the  employer  for  whom  he 
worked  when  the  incident  occurred. 
OSHA  believes  that  in  the  vast  majority 
of  cases  tlie  employer  would  bo  notified 
via  worker's  compensation  or  other 
insurance  mechanisms  of  the 
subsequent  death  of  any  former 
employees  from  causes  arising  during 
employment  with  that  company. 
Moreover,  the  reduction  of  the  period 
during  which  reporting  is  required  from 
6  months  in  the  proposed  rule  to  30 
days  in  the  final  rule  should  greatly 
reduce  concerns  expressed  in  some  of 
the  comments  that  the  tracking  of 
former  employees  would  place  an 
undue  burden  on  employers. 

Some  concern  was  expressed  relating 
to  the  responsibilities  of  the  worker's 
current  employer  if  different  from  the 
employer  at  the  time  of  the  injur}'. 
These  reporting  requirements  apply 
only  to  the  employer  at  the  time  of  the 
injur>'. 

Finally,  a  significant  number  of 
organizations  expressed  their 
disagreement  with  the  rationale  used  to 
require  reporting  of  delayed  deaths 
within  8  hours  of  learning  of  such  an 
occurrence  (Ex.  2:  9,  18,  27,  29,  35,  38, 
51,  60,  61,  62,  63,  64,  75,  76,  77,  82,  83, 
87,  92,  96,  101).  The  Aluminum 
Company  of  America  (Ex.  2;  27) 
observed: 

ALCOA  objects  to  the  eight-hour  reporting 
requirement  for  an  accident  "which  results  in 
a  fatality  within  six  months  after"  the 
accident,  as  this  stringent  time  frame  for 
reporting  is  not  consistent  with  the  Agencies 
objectives. 

The  stated  objectives  of  the  revision  are  to 
a.ssiire  more  complete  and  timely 
information,  to  a.ssure  that  the  circumstances 
at  the  accident  site  don't  change,  and  witness 
rei:o!lections  don't  change,  etc.  When  up  to 
six  (C)  months  may  have  passed,  it  is  unlikely 
that  imposing  an  8  hour  vs.  48  hour  time 
frame  for  reporting  would  make  a  significant 
difference.  Therefore,  the  stringent  reporting 
requirement  should  be  modified  accordingly 
to  be  more  realistic  and  impose  less  of  an 
administrative  burden  on  the  employer. 


OSHA  agrees  with  this  assessment  for 
the  reasons  stated.  As  discussed  above, 
OSHA  has  modified  its  original 
proposed  requirement  for  reporting 
deaths/multiple  hospitalizations  which 
are  delayed  from  six  (6)  months  to  thirty 
(30)  days.  OSHA  feels  that  this 
reduction  will  consequently  alleviate 
much  of  the  administrative  burden 
discussed  by  ALCOA  above.  The 
Agency  also  believes  that  the  potential 
confusion  created  by  dual  reporting 
requirements,  i.e.  8  hours  for  one 
situation  and^8  hours  for  another, 
would  outweigh  the  benefits  gained  by 
extending  the  reporting  time  period  for 
certain  situations.  Therefore,  if  the 
fatality/multiple  hospitalization  occurs 
within  thirty  days  of  the  incident  the 
employer  is  required  to  report  the 
incident  within  8  hours  of  learning  of 
the  fatality/multiple  hospitalization. 

6.  Procedures  for  Making  Reports  to 
OSHA 

In  order  to  meet  the  reporting 
requirements  in  29  CFR  1904.8,  the 
employer  must  either:  (1)  Make  his  or 
her  report  orally,  by  telephone  or  in 
person,  to  the  Area  Office  of  the 
Occupational  Safety  and  Health 
Administration  located  nearest  to  the 
site  of  the  incident,  or  (2)  contact  OSHA 
using  its  toll  free  telephone  number.  It 
should  be  noted  that  neither  media 
coverage,  nor  reports  to  insurance 
carriers  or  others  constitute  reporting  to 
OSHA  as  required  under  this  regulation. 
The  information  that  must  be  supplied 
in  the  report  is  as  follows: 
Establishment  name,  location  of  the 
incident,  time  of  the  incident,  number 
of  fatalities  or  hospitalized  employees, 
contact  person,  phone  number,  and  a 
brief  description  of  the  incident. 

OSHA  received  comments  suggesting 
the  use  of  facsimiles  and/or  a  toll  free 
number  to  meet  the  reporting 
requirements.  Organizations  also  called 
for  OSHA  to  provide  some  form  of 
documentation  to  the  employer  showing 
proof  of  compliance. 

Specifically,  the  availability  of  a  toll 
free  number  for  meeting  the  reporting 
requirements  received  much  supjwrt 
(Ex.  2:  5,  12, 13,  17, 19,  21,  27,  30.  45, 
51,  57,  59,  65,  74,  76,  82,  83,  84.  85.  87. 
91,  94,  99).  Amoco  (Ex.  2:  83.  p.  2) 
stated: 

We  suggest  that  a  single,  centralized,  toll- 
free,  24-hour  telephone  number  for  the 
notification  nationwide  of  reportable 
incidents,  similar  to  that  used  by  the 
National  Response  Center  for  environmental 
incidents,  would  serve  the  regulated  public. 
OSHA's  central  office  would  then  transmit 
the  pertinent  information  to  the  correct  area 
office,  end  to  any  other  agencies  with  a  need 
to  know.  Such  a  system  would  facilitate 
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error-free  communication  as  a  consequence 
of  its  simplicity,  particularly  for  smaller 
businesses  and  facilities  which  may  be 
functioning  in  a  crisis  mode  at  the  time  of 
reporting.  In  addition,  one  centralized 
number  would  obviate  the  need  in  each  area 
office  for  a  separate  toll-free  line  or  other 
specialized  communication  equipment. 

The  National  Turkey  Federation  (Ex. 
2:  94.  p.  3)  added: 

•   *   *  NTF  believes  that  a  toll  free  800 
number  will  enhance  the  reporting  abilities 
of  industry,  particularly  for  those  businesses 
located  in  Areas  not  equipped  to  receive 
reports  24  hours  per  day.  Furthermore,  it  will 
become  much  easier  for  businesses  to 
establish  company-wide  policies  which  have 
a  single  phone  number  to  use  in  accident 
reporting. 

Several  organizations  saw  no  need  for 
instituting  a  toll-free  number  (Ex.  2:  60, 
75,  77.  90.  92.  98.  101. 103)  for  reporting 
purposes.  The  American  Petroleum 
Institute  (Ex.  2:  90,  p.  5)  expressed  its 
opinion  towards  the  use  of  a  toll-free 
number  as  follows: 

Reporting  to  the  OSHA  area  office,  as 
OSHA  proposes,  would  seem  to  be  the  more 
reasonable  approach  *   *   *  It  would  provide 
information  directly  to  the  office  where 
action,  if  any,  would  be  taken.  It  would 
facilitate  direct  two-way  communications 
between  those  providing  the  information  and 
those  needing  it,  thereby  saving  time  for  both 
employers  and  OSHA.  It  would  preclude 
special  handling  and  the  added  expense  for 
OSHA  to  relay  information  from  a  central 
location  to  the  area  offices — a  practice  which 
could  introduce  errors  and  omissions.  And 
lastly,  employers  can  easily  obtain  the 
number  of  the  nearest  OSHA  office  from 
phone  books  or  from  directory  assistance.  For 
the  reasons  above,  we  believe  a  toll-free 
number  is  not  needed. 

In  addition,  reporting  by  the  use  of 
facsimile  machines  was  an  option  called 
for  by  many  organizations  (Ex.  2:  7,  16, 
21,  27.  37.  38,  51,  57.  59.  61.  64,  65.  74, 
75,  71,  79,  81,  82,  83.  85.  87.  90,  92.  96, 
98.  101,  103,  109).  The  Society  of  the 
Plastics  Industry,  Inc.  (Ex.  2:  81.  p.  3) 
obser\'ed: 

Permitting  companies  to  report  by 
facsimile — or  by  courier  or  any  other  method 
with  which  the  delivery  of  the  written 
communication  within  the  specified  time 
period  could  be  verified — would  satisfy  not 
only  OSHA's  objectives,  but  would  give 
companies  the  necessary  flexibility  to  report 
most  appropriately  under  varying 
circumstances  and  to  satisfy  the'ir  own 
internal  need  for  documentation  of 
compliance. 

OSHA  does  not  agree  that  reporting 
by  facsimile  will  meet  its  objectives  in 
every  case.  If  an  incident  occurred  late 
on  a  Friday  evening,  and  the  employer 
used  the  facsimile  machine  to  meet  the 
reporting  requirements,  OSHA  would 
most  likely  not  learn  of  the  incident 


until  the  following  Monday  morning. 
Telephone  answering  machines,  if 
available,  would  be  similarly  deficient. 
For  this  reason,  OSHA  requires  that 
these  reporting  obligations  be  met 
through  direct  verbal  contact  with  the 
Area  Office  or  by  utilization  of  the 
OSHA  toll-free  number.  In  this  manner 
a  timely  decision  can  be  made  regarding 
investigation  of  the  scene. 

Finally,  a  number  of  organizations 
requested  that  some  sort  of  verification 
of  compliance  be  given  to  the  employer 
upon  reporting  a  fatality  or  multiple 
hospitalization  (Ex  2:  10,  17,  44,  57,  60. 
64,  74,  75,  83,  89,  90,  93,  96).  The  Dow 
Chemical  Company  (Ex.  2:  93,  p.  2) 
remarked: 

Dow  is  also  concerned  with  receiving 
confirmation  of  reports  m.ade  to  OSHA.  With 
a  shortened  reporting  period,  reports  may 
often  be  made  after  working  hours.  The  Dow 
Chemical  Company  would  like  some  method 
of  verification  that  a  report  has  been  received 
by  OSHA. 

OSHA  agrees  with  this  assessment 
and  while  employers  may  certainly  fax, 
mail,  hand  deliver  etc.  the  information 
to  OSHA  as  a  backup  procedure,  the 
Agency  will  investigate  other  methods 
of  providing  proof  of  compliance — e.g. 
assigning  report  confirmation  numbers. 

rv.  Regulatory  Impact  Assessment 

The  revised  regulation,  like  the 
present  1904.8,  applies  to  all  employers 
within  OSHA's  jurisdiction,  including 
general  industry,  construction,  shipyard 
employment,  longshoring,  marine 
terminals,  and  agriculture. 

OSHA  has  determined  that  a 
Regulatory  Impact  Analysis  (RIA)  is  not 
required  for  this  regulation  because  the 
regulation  is  not  a  "significant 
regulatory  action"  as  defined  by  E.O. 
12866. 

Under  the  Executive  Order  a 
significant  regulatory  action  must  meet 
at  least  one  of  the  following  conditions: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 


Based  on  the  paperwork  requirements 
identified  below  in  Section  IX,  OSHA 
estimates  the  total  national  cost  of  this 
revision  to  the  affected  employers  will 
be  approximately  $1500  per  annum  (i.e. 
200  additional  reports  requiring  15 
minutes  each  multiplied  by  $30.00  per 
hour,  the  cost  of  a  professional  to 
complete  the  report).  At  this  annual 
national  cost,  this  regulation  does  not 
meet  the  economic  impact  criteria  of  the 
Executive  order,  nor  does  it  present 
issues  of  the  kind  described  in  the 
remaining  criteria.  Accordingly,  this 
final  rule  is  exempt  from  the  regulatory 
impact  analysis  requirements  of 
Executive  Order  12866. 

V.  Regulatory  Flexibility  Assessment 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq  ),  the  Assistant' 
Secretary  certifies  that  the  rule  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
OSHA  estimates  that  of  the  additional 
200  reports  likely  to  be  generated 
nationwide,  only  52  will  fall  upon  small 
business  (i.e.  200  multiplied  by  .26.  the 
percentage  of  the  employment 
population  represented  by  small 
businesses).  OSHA  estimates  that  the 
total  cost  to  small  business  employers 
will  be  about  $400  (i.e.  52  additional 
reports  requiring  15  mi.^utes  each  to 
complete  multiplied  by  S30.00  per  hour, 
the  cost  of  a  professional  to  complete 
the  report).  Thus,  the  rule  will  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 

VI.  Environmental  Impact  Assessment 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.),' 
Council  on  Environmental  Quality 
NEPA  regulations  (40  CFR  part  1500  et 
seq.),  and  the  Department  of  Labor's 
NEPA  regulations  (29  CFR  part  11).  the 
Assistant  Secretary  has  determined  that 
this  rule  will  not  have  a  significant 
impact  on  the  external  environment. 

VII.  Federalism 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685),  regarding  Federalism. 
Because  this  rulemaking  action  involves 
a  "regulation"  issued  under  section  8  of 
the  OSH  Act,  and  not  a  "standard  " 
issued  under  section  6  of  the  Act,  the 
rule  does  not  preempt  State  law,  see  29 
U.S.C.  667  (a). 

VIII.  State  Plans 

The  25  States  and  territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  rule.  "These  25  States  are: 
Alaska.  Arizona,  California,  Hawaii. 
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Indiana,  Iowa,  Kentucky,  Maryland. 
Michigan,  Minnesota,  Nevada,  New 
Mexico.  North  CaroUna,  Oregon,  Puerto 
Rico,  South  Carolina,  Tennessee,  Utah, 
Vennont,  Virginia,  Virgin  Islands. 
Washington,  and  Wyoming;  and 
Connecticut  and  New  York  (for  state 
and  local  Government  employees  only). 
29  CFR  1952.4  requires  that  such  States 
with  approved  State  plans  imder  section 
18  of  the  OSH  Act  (29  U.S.C.  677),  must 
adopt  recordkeeping  and  reporting 
regulations  which  are  "substantially 
identical"  to  those  set  forth  in  29  CFR 
part  1904.  Therefore,  the  definitions 
used  must  be  identical  to  ensure  the 
uniformity  of  collected  information.  In 
addition,  §  1952.4  provides  that 
employer  variances  or  exceptions  to 
State  recordkeeping  or  reporting 
requirements  in  a  State  plan  State  must 
be  approved  by  the  Bureau  of  Labor 
Statistics.  Similarly,  a  State  is  permitted 
to  require  supplemental  reporting  or 
recordkeeping  data,  but  that  State  must 
obtain  approval  from  the  Bureau  of 
Labor  Statistics  to  insure  that  the 
additional  data  will  not  interfere  with 
"the  primary  uniform  reporting 
objectives."  The  responsibilities  of  the 
Bureau  of  Labor  Statistics  for  the 
reporting  requirements  covered  by  this 
final  rule  were  transferred  to  OSHA  as 
part  of  a  memorandum  of  understanding 
between  OSHA  and  BLS  effective 
January  1, 1991. 

In  accordance  vdth  §  1952.4,  OSHA 
has  allowed  the  States  to  vary  from  the 
"substantially  identical"  requirement  in 
certain,  limited  circumstances,  such  as 
1904.8  reports,  as  long  as  the  State 
requirements  were  at  least  as  effective  as 
the  Federal  requirements  as  it  relates  to 
fatality  and  multiple  hospitalization 
reporting.  As  discussed  above,  a  number 
of  the  States  have  adopted  fatality/ 
catastrophe  reporting  requirements 
more  stringent  than  those  of  OSHA. 

IX.  Paperwork  Reduction  Act 

This  rule  contains  a  "collection  of 
information"  requirement  pertaining  to 
the  procedures  for  employers  to  report 
employment  fatalities  and  multiple 
hospitalizations.  This  requirement  has 


been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act.  44 
use.  3501  et  seq.,  and  5  CFR  part 
1320. 

Reporting  by  employers  under  this 
collection  of  information  requirement  is 
estimated  to  average  15  minutes  per 
report.  The  time  involved  is  for  calling 
either  the  OSHA  Area  Office  or  utilizing 
the  OSHA  toll-free  number  and 
reporting  the  fatality  or  multiple 
hospitalizations. 

Interested  persons  may  submit 
comments  regarding  this  burden 
estimate  or  other  aspect  of  this 
collection  of  information  to  the  OSHA 
Docket  Office,  Docket  No.  R-01. 
Occupational  Safety  and  Health 
Administration,  room  N-2625,  200 
Constitution  Avenue  NW,  Washington. 
DC  20210.  and  to  the  OSHA  Desk 
Officer  (RIN  1218-AB28),  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

X.  List  of  Subjects  in  29  CFR  Part  1904 

Fatality,  Multiple  hospitalization. 
Notification  of  fatality,  Occupational 
Safety  and  Health,  Occupational  Safety 
and  Health  Administration, 
Recordkeeping. 

XI.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections 
8(c).  8(g)  and  24  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
657,  673).  Secretary  of  Labor's  Order  No. 
1-90  (55  FR  9033),  and  5  U.S.C.  553,  29 
CFR  part  1904  is  hereby  amended  by 
revising  §  1904.8  as  set  forth  below. 

Signed  in  Washington.  DC,  this  25th  day  of 
March  1994. 
Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1904— {AMENDED] 

1.  The  authority  citation  for  29  CFR 
part  1904  is  revised  to  read  as  follows: 


Authority:  Sees.  8,  24,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  657,  673). 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033).  as  applicable. 

Sections  1904.7  and  1904.8  also  issued 
under  5  U.S.C.  553. 

2.  Section  1904.8  is  revised  to  read  as 
follows: 

§  1 904.8    Reporting  of  fatality  or  multiple 
hospitalization  Incidents. 

(a)  Within  8  hours  after  the  death  of 
any  employee  from  a  work-related 
incident  or  the  in-patient 
hospitalization  of  three  or  more 
employees  as  a  result  of  a  work-related 
incident,  the  employer  of  any 
employees  so  affected  shall  orally  report 
the  fatality/multiple  hospitalization  by 
telephone  or  in  person  to  the  Area 
Office  of  the  Occupational  Safety  and 
Health  AdministraUon  (OSHA),  U.S. 
Department  of  Labor,  that  is  nearest  to 
the  site  of  the  incident,  or  by  using  the 
OSHA  toll-free  central  telephone 
number. 

(b)  This  requirement  applies  to  each 
such  fatality  or  hospitalization  of  three 
or  more  employees  which  occurs  within 
thirty  (30)  days  of  an  incident. 

(c)  Exception:  If  the  employer  does 
not  learn  of  a  reportable  incident  at  the 
time  it  occurs  and  the  incident  would 
otherwise  be  reportable  under 
paragraphs  (a)  and  (b)  of  this  section, 
the  employer  shall  make  the  report 
within  6  hours  of  the  time  the  incident 
is  reported  to  any  agent  or  employee  of 
the  employer. 

(d)  Each  report  required  by  this 
section  shall  relate  the  following 
information:  Establishment  name, 
location  of  incident,  time  of  the 
incident,  niunber  of  fatalities  or 
hospitalized  employees,  contact  person, 
phone  number,  and  a  brief  description 
of  the  incident. 

[FR  Doc  94-7778  Filed  3-31'-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  171 

[Docket  No.  HM-208A,  Notice  No.  94-4] 

RIN  2137-AC50 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  In  July  1992,  RSPA  published 
a  final  rule  establishing  a  national 
registration  and  fee  assessment  program 
for  persons  offering  for  transportation  or 
transporting  certain  categories  and 
quantities  of  hazardous  materials  in 
intrastate,  interstate,  and  foreign 
commerce.  The  fees  collected  under  the 
registration  program  are  to  fund  a  grant 
program  to  enhance  State,  Indian  tribal, 
and  local  hazardous  materials 
emergency  preparedness  and  response 
activities.  This  notice  proposes  certain 
changes  to  the  current  registration 
program  which,  if  adopted,  will  become 
effective  July  1,  1994,  the  beginning  of 
the  next  registration  year.  The  proposed 
changes  would  delay  the  requirement 
for  foreign  offerors  to  register  and  would 
specify  that  each  person  who  offers  for 
transportation  or  transports  a  hazardous 
material  for  which  registration  is 
required  may  offer  or  transport  that 
material  only  if  both  the  offeror  and 
transporter  are  ci^ently  registered  with 
RSPA.  The  intended  effect  of  the  latter 
proposed  change  is  to  enhance 
nationwide  compliance  with  the 
registration  requirements. 

DATES:  Comments.  Comments  must  be 
received  by  May  2, 1994. 
ADDRESSES:  Comments.  Address 
comments  to  Dockets  Unit  (DHM-30), 
Hazardous  Materials  Safety,  RSPA,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted, 
when  possible,  in  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
postcard.  The  comment  period  is  less 
than  60  days  in  order  to  ensure 
publication  of  a  final  rule  before  the  July 
1, 1994  start  of  the  1994-1995 
registration  year.  The  Dockets  Unit  is 
located  in  Room  8421  of  the  Nassif 
Building,  400  SevenUi  Street  S.W., 
Washington,  DC  20590-0001.  Office 


hours  are  8:30  am  to  5:00  pm  Monday 
through  Friday,  except  on  public 
holidays  when  the  office  is  closed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  S.  Nalevanko,  Office  of 
Hazardous  Materials  Planning  and 
Analysis,  (202)  366-4484,  or  Beth 
Romo,  Office  of  Hazardous  Materials 
Standards,  (202)  366-4488,  RSPA, 
Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  9,  1992,  RSPA  pubfished  a 
final  rule  under  Docket  HM-208  [57  PR 
30620],  establishing  a  national 
registration  program,  as  mandated  by 
Congress  in  the  1990  amendments  to  the 
Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  e(  seq., 
for  persons  engaged  in  the  offering  for 
transportation  or  transportation  of 
certain  categories  and  quantities  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 
Persons  currently  subject  to  the 
registration  program  are  required  to 
annually  file  a  registration  statement 
with  RSPA  and  pay  an  annual  fee  of 
S250  to  fund  a  nationwide  emergency 
response  training  and  planning  grant 
program  for  States,  local  governments, 
and  Indian  tribes,  and  a  $50 
administrative  fee  to  offset  DOT 
processing  costs.  The  fee  of  $250  is  the 
minimum  amount  permitted  to  be 
collected  for  purposes  of  funding  the 
emergency  response  preparedness  and 
planning  grant  program. 

Under  tne  authority  of  the  HMTA, 
RSPA  has  developed  and  implemented 
a  reimbursable  emergency  preparedness 
grant  program.  The  regulations 
establishing  this  program  were  issued  in 
a  final  rule  entitled  "Public  Sector 
Training  and  Planning  Grants"  under 
Docket  HM-209  on  September  17, 1992 
[57  PR  430621.  The  purpose  of  the  grant 
program  is  to  provide  funds,  technical 
assistance,  and  support  to  States,  Indian 
tribes,  and  political  subdivisions  to 
develop,  implement,  and  improve 
planning  and  training  programs  for 
emergency  responders  in  the  public 
sector.  RSPA  utilizes  a  monitoring 
system  to  evaluate  each  training  and 
planning  program  and  ensure  that  funds 
are  used  in  accordance  with  approved 
plans.  The  information  obtained  from 
effective  monitoring  is  used  to  assist 
grantees  in  strengthening  all  plarming 
and  training  to  meet  applicable  Federal 
requirements. 

As  of  January  1994,  RSPA  has 
awarded  emergency  preparedness  grants 
to  47  States,  the  District  of  Columbia, 


three  Territories,  and  seven  Indian 
tribes.  The  funding  for  the  grant 
program  comes  from  the  fees  received 
from  RSPA's  registration  program. 
Approximately  26,000  persons  have 
registered  with  RSPA  for  the  current 
registration  year,  substantially  fewer  in 
number  than  originally  anticipated. 
RSPA  is  concerned  that  many  persons 
who  are  required  to  register  have  not. 
Therefore,  RSPA  is  proposing  two 
compliance-related  requirements  in  the 
NPRM  to  enhance  nationwide 
compliance. 

RSPA  has  implemented  an  extensive 
outreach  effort  to  increase  awareness  of 
the  registration  requirement.  Over 
200,000  informational  brochures  have 
been  distributed  through  direct  mailing 
campaigns  and  during  presentations  to 
industry.  RSPA's  enforcement  policy  is 
designed  to  encourage  compliance  with 
the  registration  requirement  and 
includes  a  request  that  each  of  the 
modal  administrations  establish  a 
uniform  approach  to  registration 
enforcement.  DOT's  current  focus  is  on 
identifying  persons  subject  to  the 
registration  requirement  who  have 
failed  to  register.  Cases  have  been 
completed  in  most  of  the  Federal 
Highway  Administration's  nine  regions, 
resulting  in  civil  penalties  and 
increased  compliance  with  the 
registration  requirement  among  shippers 
and  highway  carriers.  The  Federal 
Railroad  Administration  also  has  an 
active  enforcement  program,  and  has 
identified  and  cited  persons  within  its 
jurisdiction  for  failure  to  register, 
resulting  in  increased  compliance. 

Persons  who  are  required  to  be 
registered  but  negligently  fail  to  do  so 
are  subject  to  civil  penalties  of  between 
$250  and  $25,000  for  each  day  they  are 
in  violation  (49  App.  U.S.C.  1809(a)). 
Persons  who  are  required  to  be 
registered  but  willfully  fail  to  do  so  are 
subject  to  five  years*  imprisonment  and 
criminal  fines  of  up  to  $250j000  for 
individuals  and  up  to  $500,000  for 
corporations  (49  App.  U.S.C.  1809(b)). 
These  penalties  are  in  addition  to  the 
requirement  to  pay  the  registration  fee 
for  each  year  the  person  has  failed  to 
register.  RSPA,  the  Federal  Aviation 
Administration,  the  Federal  Highway 
Administration,  the  Federal  Railroad 
Administration,  and  the  U.S.  Coast 
Guard  are  delegated  authority  to  enforce 
the  registration  requirements  and  apply 
these  penalty  provisions.  In  addition, 
several  States  have  adopted  the 
registration  requirements  as  State  law  or 
regulation  and,  therefore,  also  hLve 
authority  to  impose  penalties  for 
violations.  Suspected  violations  of  the 
registration  requirements  should  be 
brought  to  the  attention  of  Federal  or 
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State  enforcement  agencies  and 
specifically  may  be  brought  to  RSPA's 
attention  by  calling  RSPA's  Registration 
Program  Office  at  202-366-4484. 

Scope  of  the  Current  Registration 
Program 

The  current  registration  program  is 
focused  on  persons  who.  under  the 
HMTA.  are  under  a  statutory  obligation 
to  register  with  RSPA.  Under  49  App. 
L'.S.C.  1802  and  1805.  each  person  who 
carries  out  one  or  more  of  the  following 
activities  must  file  a  registration 
statement  with  RSPA  and  pay  an  annual 
registration  fee: 

(1)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
highway-route  controlled  quantities  of 
radioactive  materials: 

(2)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  25  kilograms  (55  pounds)  of 
Division  1.1.  1.2.  or  1.3  (Class  A  or  Class 
B  explosives)  materials  in  a  motor 
vehicle,  rail  car,  or  transport  container; 

(3)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  one  liter  (1.06  quarts)  per 
package  of  a  hazardous  material  which 
has  been  designated  by  RSPA  as 
extremely  toxic  by  inhalation; 

(4)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
hazardous  material  in  a  bulk  package, 
container,  or  tank  if  the  package, 
container,  or  tank  has  a  capacity  equal 
to  or  greater  than  13.248  liters  (3.500 
gallons)  or  more  than  13.24  cubic  meters 
(468  cubic  feet);  or 

(5)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
shipment  in  other  than  a  bulk  packaging 
of  2.268  kilograms  (5.000  pounds)  or 
more  of  a  class  of  hazardous  materials 
for  which  placarding  of  a  vehicle,  rail 
^r,  or  freight  container  is  required. 

RSPA  has  no  authority  to  except  from 
the  registration  requirements  any  person 
engaged  in  any  of  the  foregoing 
activities. 

Fee  Schedule  Under  the  Current 
Progmrn 

Under  section  117A(h)(3)  of  the 
I IMTA.  and  for  purposes  of  funding  the 
grant  program,  the  amount  of  the  annual 
fee  which  may  be  collected  from  a 
person  required  to  register  with  RSPA 
may  not  be  less  tlian  S250  nor  more  than 
S5.000.  The  current  fee  is  a  flat  $300  for 
all  persons  required  to  be  registered 
with  RSPA,  This  basic  registration  fee 
represents  a  combination  of  the 
minimum  $250  registration  fee 
permitted  under  the  HMTA  plus  a 
processing  fee  of  $50.  All  regisUants, 
regardless  of  the  size  of  their  companies, 
their  kivols  of  income,  or  the  extent  to 


which  they  engage  in  hazardous 
materials  transportation  activities, 
currently  pay  the  same  registration  fee. 

Clarification  of  Registration 
Requirements  for  Ch\ner-Operators 

Owner-operators  of  motor  vehicles 
who  are  not  under  a  30-day  or  longer 
lease  to  another  company  and  engage  in 
any  of  the  activities  subject  to  the 
registration  program  must  register  with 
RSPA,  pay  an  annual  registration  fee 
and  carr\-  proof  of  registration  on  board 
their  vehicles.  However,  owner- 
operators  of  motor  vehicles  who  are 
under  a  30 -day  or  longer  lease  to 
another  company  and  engage  in  any  of 
the  activities  subject  to  the  registration 
program  are  not  required  to  be 
registered  with  RSPA  on  their  ovra 
behalf  as  a  separate  entity.  Under 
current  §  107.606(e).  the  latter  owner- 
operators  are  "ha2^mat  employees"  of 
the  company  to  whom  they  are  under 
lease.  Any  company  with  whom  the 
ownor-operator  is  imder  lease  must  be 
registered  with  RSPA  and  pay  the 
annual  registration  fee.  That  company 
must  also  ensure  that  proof  of 
registration  is  carried  on  all  vehicles 
under  its  operational  control  when  used 
in  any  of  the  activities  subject  to  the 
registration  program.  (See  §  107.620(b).) 

II.  Proposal 

Transporter  and  Offeror  Responsibilities 

During  the  almost  two  years  of 
registration  operational  experience, 
RSPA  has  received  numerous  inquiries 
from  offerors  and  transporters  subject  to 
the  registration  program  on  the  extent  to 
which  transporters  accepting  hazardous 
materials  offered  for  transportation  are 
required  to  determine  whether  a  person 
offering  such  materials  is  registered 
with  RSPA  and.  similarly,  the  extent  to 
which  offerors  are  required  to  determine 
whether  their  transporters  are  registered 
with  RSPA.  Although  the  current 
registration  program  does  not  contain 
such  a  requirement.  RSPA  is  aware  that 
many  offerors  and  transporters  do  make 
such  determinations.  RSPA  believes  that 
this  practice  will  help  to  ensure  that  all 
persons  required  to  register  and  pay  the 
foe  are  properly  fulfilling  this 
responsibility. 

In  view  of  these  considerations.  RSPA 
is  proposing  that  each  person  who  offers 
or  transports  a  hazardous  material  for 
which  registration  is  required  may  do  so 
only  if  both  the  transporter  and  the 
offeror  (if  required)  are  registered.  They 
would  be  required,  on  an  aimual  basis, 
to  obtain  each  other's  registration 
number  or  a  copy  of  each  other's  current 
Certificate  of  Registration.  On  the  basis 
of  comments  on  this  proposal.  RSPA 


may  modify-  or  expand  this  proposed 
requirement  (e.g.,  by  allowing  certain 
alternate  means  of  obtaining  or 
providing  proof  of  registration). 
Comments  are  solicited  on  this  proposal 
and  possible  refinements  of  it. 

Foreign  Offerors 

Under  the  HMTA.  foreign  offerors  are 
defined  as  "persons"  who  are  subject  to 
the  registration  program  to  the  extent 
that  they  engage  in  any  of  the  activities 
covered  by  the  registration  program. 
However,  because  of  the  potential  for 
reciprocal  actions  by  other  governments, 
and  significant  problems  associated 
with  informing  and  identifying  the 
parties  concerned.  RSPA  has  delayed 
the  apphcation  of  the  registration 
program  to  these  entities  until  July  1, 
1994.  Both  Houses  of  Congress  are 
considering  legislation  which  would 
grant  DOT  the  discretionary'  authority  to 
waive  the  registration  or  fee  requirement 
for  any  person  domiciled  outside  the 
United  States,  if  that  person's  countrj- 
does  not  impose  registration  or  fee 
requirements  on  U.S.  persons  offering 
hazardous  materials  to  that  countr>-  (see, 
for  example,  H.R.  2178  which  passed  on 
November  21, 1993).  Pending  5ie 
outcome  of  these  legislative  initiatives, 
RSPA  proposes  to  further  extend  the 
delay  in  application  of  the  registration 
program  to  foreign  offerors  until  July  1, 
1996. 

Merchant  Vessel  Carriers 

Under  §  107.601  of  the  current 
registration  program,  any  foreign  motor, 
rail,  or  airline  carrier,  or  merchant 
vessel  carrier  transporting  any  of  the 
specified  hazardous  materials  subject  to 
the  registration  program  in  or  on  U.S. 
territory,  airspace  or  territorial  seas  is 
subject  to  the  registration  program  and 
must  register  with  RSPA  before  entering 
the  United  States  with  any  of  those 
hazardous  materials.  All  registrants  are 
required  to  maintain  their  Certificates  of 
Registration  at  their  principal  places  of 
business.  Motor  carriers,  however,  are 
also  required  to  carry  a  document 
displacing  their  current  registration 
number  on  board  each  vehicle  used  to 
transport  hazardous  materials  that 
require  registration.  This  requirement  is 
to  faciUtate  enforcement  of  and 
compliance  with,  the  registration 
requirements. 

RSPA  has  determined  that  there  is  a 
need  to  further  ervhance  the  enforcement 
of  the  registration  program,  as  it  applies 
to  foreign  or  domestic  merchant  vessel 
carriers.  Accordingly,  RSPA  is 
proposing  to  require  that  each  merchant 
vessel  carrier  carry  a  copy  of  its  current 
Certificate  of  Registration  issued  by 
RSPA  or  another  document  bearing  the 
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registration  number  identified  as  the 
"U.S.  DOT  Hazmat  Reg.  No."  on  board 
each  merchant  vessel  carrying  a 
hazardous  material  subject  to  the 
registration  requirements. 

III.  Summary  of  Regulatory  Changes  by 
Section 

Part  107 

Section  107.601    Paragraph  (e)  would 
be  revised  to  clarify  the  term 
"shipment"  as  it  pertains  to  the  scope 
of  the  registration  program. 

Section  107.606    Tnis  section 
provides  exceptions  from  the 
registration  requirements.  In  paragraph 
(f),  foreign  offerors,  including  foreign 
subsidiaries  of  U.S.  corporations,  would 
be  excepted  from  all  registration 
requirements  until  July  1, 1996,  an 
additional  delay  of  two  years. 

Section  107.608    Paragraph  (a)  would 
be  amended  to  remove  outdated 
provisions  referring  to  the  first 
registration  year's  compliance  dates. 

Section  107.620    Paragraph  (c)  would 
be  redesignated  as  paragraph  (d).  A  new 
paragraph  (c)  would  be  added  to  require 
a  merchant  vessel  carrier  to  maintain 
the  Certificate  of  Registration  on  board 
each  vessel  carrying  hazardous 
materials  subject  to  the  registration 
requirements  or  to  annotate  its 
registration  number  on  any  document 
readily  available  to  enforcement 
personnel. 

Part  171 

Section  171.2    A  new  paragraph  (h) 
v/ould  be  added  to  specify  that  each 
person  who  offers  for  transportation  or 
transports  a  hazardous  material  for 
which  registration  is  required  may  offer 
or  transport  that  material  only  if  both 
the  offeror  and  transporter  are  currently 
registered  with  RSPA  (if  required)  and 
the  parties  exchange  registration 
numbers  or  a  copy  of  each  other's 
current  Certificate  of  Registration. 

IV.  Rulemaking  Analyses  and  Notices 

/..  Executive  Order  12866  and  DOT 
Jiegulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR 11034).  A 
preliminary  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 


("Federalism").  States  and  local 
govenunents  may  be  "persons"  under 
the  HMTA,  but  are  specifically 
exempted  from  the  requirement  to  file  a 
registration  statement.  The  regulations 
herein  have  no  substantial  effects  on  the 
States,  on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
respoasibilities  among  the  various 
levels  of  government.  This  registration 
regulation  has  no  preemptive  effect.  It 
does  not  impair  the  ability  of  States, 
local  governments  or  Indian  tribes  to 
impose  their  own  fees  or  registration  or 
permit  requirements  on  intrastate, 
interstate  or  foreign  offerors  or  carriers 
of  hazardous  materials.  Thus, 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  maintains  the 
miniiBum  fee  requirement  for  small 
shippers  and  carriers  of  hazardous 
materials  who  are  subject  to  the 
registration  requirement.  Therefore,  I 
certify  that  this  proposal  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

D.  Paperwork  Reduction  Act 

Under  49  App.  U.S.C.  1805,  the 
information  management  requirements 
of  the  Paperwork  Reduction  Act  [44 
U.S.C  3501  et  seq.)  do  not  apply  to  this 
proposed  rule. 

E.  Regulation  Identifier  Number  (RJN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 


In  consideration  of  the  foregoing,  49 
CFR  parts  107  and  171  would  be 
amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.Q  1421(c),  1653(d), 
1655,  1802,  1804,  1805,  1806,  1808-1811, 
1815;  49  CFR  1.45  and  1.53  and  App.  A  of 
49  CFR  parti. 

2.  In  §  107.601,  the  last  sentence  in 
paragraph  (e)  would  be  revised  to  read 
as  follows: 

§107.601    Applicability. 

•        •         •         *         • 

(e)  *  *  *  For  applicability  of  this 
subpart,  the  term  "shipment"  means  the 
offering  or  loading  of  a  hazardous 
material  at  one  loading  facility  using 
one  transport  vehicle,  or  the  transport  of 
that  transport  vehicle. 

§107.606    [Amended] 

3.  In  §  107.606,  in  paragraph  (f),  at  the 
beginning  of  the  first  sentence,  the 
wording  "Until  July  1, 1994,"  would  be 
revised  to  read  "Until  July  1, 1996,". 

4.  In  §  107.608,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§107.608    General  registration 
requirements. 

(a)  Except  as  provided  in  §  107.616(d), 
each  person  subject  to  this  subpart  must 
submit  a  complete  and  accurate 
registration  statement  on  DOT  Form  F 
5800.2  not  later  than  June  30  for  each 
registration  year,  or  in  time  to  comply 
with  paragraph  (b)  of  this  section, 
whichever  is  later. 
***** 

5.  Section  107.620  would  be  amended 
by  redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§107.620    Recordlceeping  requirements. 

•        »        *        •        » 

(c)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  each 

Eerson  who  transports  by  vessel  a 
azardous  material  subject  to  the 
requirements  of  this  subpart  must  carry 
on  board  the  vessel  a  copy  of  its  current 
Certificate  of  Registration  or  another 
document  bearing  the  current 
registration  number  identified  as  the 
"U.S.  DOT  Hazmat  Reg.  No.". 


PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

6.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 
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Autho/rity:  49  App.  U.S.C.  1802,  1803, 
1804,  1805, 1808,  and  1818;  49  CFR  part  1. 

7,  In  §  171.2,  a  new  paragraph  (h) 
would  be  added  to  read  as  follows: 

§171.2    General  requirements. 

*        »        ♦        *        « 

(h)  No  person  subject  to  the 
requirements  of  subpart  G  of  part  107  of 
this  chapter  may  offer  for  transportation 
a  hazardous  material  subject  to  the 
requirements  of  subpart  G  of  part  107  of 


this  chapter  to  a  transporter  unless  the 
transporter  provides  the  offeror  with  the 
transporter's  current  registration 
number  or  a  copy  of  the  transporter's 
current  Certificate  of  Registration.  A 
transporter  may  not  accept  for 
transportation  a  hazardous  material 
subject  to  the  requirements  of  subpart  G 
of  part  107  of  this  chapter  unless  the 
offeror  (if  subject  to  the  requirements  of 
subpart  G  of  part  107  of  this  chapter) 
provides  the  transporter  with  the 


offeror's  current  registration  number  or 
a  copy  of  the  offeror's  current  Certificate 
of  Registration. 

Issued  in  Washington,  DC,  on  March  29, 
1994,  under  the  authority  delegated  in  49 
CTR  part  106,  appendix  A. 
Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  94-7816  Filed  3-31-94;  8:45  am) 
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Presidential  Documents 


Presidential  Determination  No.  94-19  of  March  25,  1994 

Authorization  To   Make  an   Advance  Payment   for  the  Pur- 
chase of  Highly  Enriched  Uranium  from  Russia 


Memorandum  for  the  Secretary  of  the  Treasury  [and]  the  Chair  of  the 
Board  of  Directors  of  the  United  States  Enrichment  Corporation 

On  February  18,  1993,  the  Government  of  the  United  States  and  the  Govern- 
ment of  the  Russian  Federation  entered  into  an  agreement  to  arrange  the 
safe  and  prompt  disposition  for  peaceful  purposes  of  highly  enriched  uranium 
extracted  from  nuclear  weapons  as  a  result  of  the  reduction  of  nuclear 
weapons  in  accordance  with  existing  agreements  in  the  area  of  arms  control 
and  disarmament.  On  January  14,  1994,  the  United  States  Enrichment  Cor- 
poration, as  ExecL'tive  Agent  of  the  United  States,  entered  into  the  initial 
implementing  contract  pursuant  to  the  February  18,  1993,  agreement  for 
the  purchase  of  low-enriched  uranium  derived  from  highly  enriched  uranium 
extracted  from  nuclear  weapons. 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  section 
3324(b)(2)  of  title  31  of  the  United  States  Code,  and  having  decided  that 
an  advance  of  public  money  is  necessary  to  carry  out  both  the  duties 
of  the  disbursing  official  promptly  and  faithfully  and  the  obligation  of  the 
United  States  Government  pursuant  to  the  initial  implementing  contract 
executed  on  January  14,  1994,  I  authorize  an  advance  of  public  money 
to  be  made  to  the  disbursing  official  for  the  purpose  of  providing  payment 
to  the  Government  of  the  Russian  Federation  or  its  designated  agent,  pursuant 
to  the  terms  and  conditions  of  the  initial  implementing  contract. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


OOlAjAIPU^AA  ^jt^Kidb-QX/s 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  SectKxis  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  pobfehed  since  the 
revision  date  of  each  title. 
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Laws. 
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CFR  ISSUANCES  1994 

January  1994  Editions  and  Projected  April,  1994 

Editions  I 

This  list  sets  out  the  CFR  issuances  for  the  January  1994  editions 
and  projects  the  publication  plans  for  the  April,  1994  quarter. 
A  projected  schedule  that  will  include  the  July,  1994  quarter  will 
appear  in  the  first  Federal  Register  issue  of  July. 

For  pricing  information  on  available  1993-1994  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  is  npt  available  on  projected  issuances.  The 
weeicty  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
arxJ  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  tfie  following 
schedule: 

Titles  1-16 — January  1 
Titles  17-27— April  1 
Titles  28-^1-^uly  1 
Titles  42-50-October  1 

All  voluHDes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 


Titles  revised  as  of  January  1, 1994  editions: 

Title 


CFR  Index 

70O-S99 
900-999 

1-2 

1000-1059 
1060-1119 

3  (Compttation) 

1120-1199 
1200-1499 

4 

1500-1899 
1900-1939 

5  Parts: 

1940-1949 

1-«99 

1950-1999 

700-1199 

200O-End 

1200-End 

8 

6  [Reserved] 

9  Parts: 

7  Parts: 

1-199 

0-26 

200-End 

27-^5 

4&-61  (Cover  only) 

10  Parts: 

52 

0-50 

53-209 

51-199 

210-299 

200-399  (Cover  o 

nly) 

300-399 

400-^99 

400-699 

500-End               1 

11 

12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 


60-139 
140-199 
200-1199 
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15  Parts: 

0-299 

300-799 

800-End 
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0-149 

150-999 

1000-End 


Projected  April  1,  1994  editions: 

Title 
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1-199 
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240-End 
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1-199 
200-End 
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1-399 
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1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
30O-End 


23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 

600-End 

27  Parts: 

1-199 
2C0-End 
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FOR; 

WHO; 
WH,\T: 
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THE  FEDERAL  REGISTER 
MHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  20  at  9.00  am 

WHERE;  Office  of  the  Federal  Register.  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:    202-523-4538 


WTIEN: 
WHERE: 


BOSTON.  MA 

May  3  at  9:00  am 

Room  419 

Barnes  Federal  Building 


495  Summer  Street 
Boston.  MA 
RESERVATIONS:   Call  the  Federal  Information  Center 
1-800-347-1997 
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Rules  and  Regulations 


Federal  Register 
Vol.  59,  No.  64 

Monday.  April  4,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir)g  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  Jo  and  codified  in  the  Code  of 
Federal  F^Jfcilations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
rww  books  a.-^e  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV93-925-2FIR] 

Grapes  Grown  In  a  Designated  Area  of 
Southeastern  California;  Expenses  and 
Assessment  Rate  for  1994  Fiscal  Year 

AGENCY:  Agricultural  Markoting  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  for  the  California  Desert 
Grape  Administrative  Committee 
(Committee)  under  Marketing  Order  No. 
925  for  the  1994  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessar\'  to  administer 
its  program.  Funds  to  administer  the 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  Section  925.213  is 
effective  January  1, 1994,  through 
December  31, 1994. 
FOR  FLiRTHER  INFORMATION  CONTACT: 
Britthany  E.  Bt^adle,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  PO  Box  96456.  room  2524-S. 
Washington.  DC  20090-6456;  telephone; 
(202)  720-5 127;  or  Peter  Parks, 
Cahfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fmit  and  Vegetable  Division. 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102  B,  Fresno.  C^  93721. 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
and  Agreement  No.  925  (7  CFR  part  925) 
regulating  the  handling  of  table  grapes 


grou-n  in  a  designated  area  of  California. 
The  marketing  agreement  and  order  are 
effective  under  the  Agriailtural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Onler  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  table 
grapes  grown  in  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  grapes 
handled  during  the  1994  fiscal  year, 
which  began  January  1, 1994.  through 
Decem.ber  31,  1994.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considorod  the  economic  impact  of  this 
Ectinn  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
bu.siness  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disprnportionatcl\  burdened. 
Marketing  orders  issued  pursuant  to  tlie 
Act,  and  niles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 


small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  grapes  subject  to  regulation  under  the 
marketing  order  each  season.  In 
addition,  there  are  approximately  90 
producers  of  table  grapes  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aiuiual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  mfirketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  grapes 
handled  from  the  beginning  of  such 
year.  An  annual  budget  of  expenses  is 
prepared  by  the  Committee  cuid 
submitted  to  the  Department  for 
approval.  The  members  of  the 
Conunittee  are  producers  and  handlers 
of  the  regulated  commodity.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  table  grapes.  Because  this 
rate  is  apphed  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budgets  and  rates  of 
as.sessmpn!  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pav  its  expenses. 

The  California  Dt^sert  Grape 
Administrative  Comm.ittee  met  on 
November  4.  1993,  and  unanimously 
recommended  a  total  expense  amount  of 
$103,544,  which  is  $75,056  less  in 
expenses  than  the  pre\  ious  year. 

The  Co.Timittee  also  unanimously 
recommended  an  assessment  rate  of 
SO.Ol  per  lug  for  the  1994  fiscal  year, 
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which  is  SO.Ol  less  in  the  assessment 
rate  from  the  1993  fiscal  year.  The 
assessment  rate,  when  applied  to 
anticipated  shipments  of  9,000,000  lut;s. 
would  yield  590,000  in  assess.^ler!t 
income.  This  along  with  $2,500  in 
interest  income  and  $113,000  fi-om  the 
Committee's  authorized  reserves  will  be 
adequate  to  cover  estimated  ?xpen*-ps. 

Major  expense  categories  for  tlu'  1994 
fisr.al  year  include  $50  000  for  a  U.C. 
Riverside  research  grant.  524,000  for  the 
Western  Grape  Leaf  Skeletor.izer 
projtKrt,  511,704  for  salaries,  and  54,340 
for  rent.  Funds  in  the  reserve  at  the  end 
of  the  fiscal  year,  estinuited  at  $101,936. 
win  be  withi;:  the  maximum  ponnitvd 
by  the  order  of  one  fiscal  vt^ar's 
expt.-nses. 

This  action  was  issued  as  an  interim 
final  rule  on  January  13,  1994,  and 
published  m  the  Federal  Register  (59 
FR3.^16.  January  21.  1994).  A  30-day 
comment  period  was  provided  for 
interested  persons.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefrjre,  the 
Administrator  of  the  AMS  has 
determ.ined  that  this  action  w  ill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  S!nall  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effecti\e 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S  C-.  553}  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994  fiscal  year 
for  the  program  began  on  January  1. 
1994.  The  marketing  order  requires  that 
the  rate  of  ass»»ssment  for  the  fiscal  year 
apply  to  all  assessable  table  grapes 
handled  during  the  fiscal  year.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
nile  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 


List  of  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  925  is  hereby 
amendied  as  follows: 

1.  The  authority  citation  for  7  CFR 
p^irt  925  continues  to  read  as  follows: 

.AutlM)rit>"  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  t.hw 
dr.r.ua!  Code  of  Fedural  Regulations. 

PART  825— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
«j  925.213  which  was  published  at  59  FR 
3316,  is  adopted  as  a  final  rule  without 

change. 

[lilted:  .Mart:h  29,  1994 
Robert  C.  Keeney. 

D-^'fjuty Director,  Fruit  and  Vegetcibhi  Diviiion 
(FR  Doc  94-7891  Filed  4-1-94:  8:45  araj 
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Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  78 
[Docket  No.  94-009-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  California 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnOM:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  California 
from  Class  A  to  Class  Free.  We  have 
determined  that  California  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
California. 

DATES:  Interim  rule  effective  April  4. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
3. 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regula1or>'  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  E>ocket  No.  94- 
009-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 


6  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are- 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf,  Senior  Staff 
Veterinarian,  Cattie  Diseases  and 
Sur\ei!ia!ice  Staff,  Vcterinarjrfervioes. 
AI'HIS,  USDA,  room  729.  Federal 
Building,  6105  Belc-est  Road. 
Hyattsville.  MD  20782.  (301)  4.15-1918. 

SUPPLEMENTARY  INFORMATION; 

Cackground 

Brucellosis  is  a  contagious  disease 
aff.jctii'.g  animals  and  man.  caused  by 
bacteria  of  the  genus  Brucella. 

The  tinjcellosis  regulations  contained. 
in  9  CIR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
riassifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infectior;  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A.  CIgss  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classifica'ion  is  based  on  a  finding  of  no 
known  brucellosis  in  cattie  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
m.aintaining  (1)  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
1 2  consecutive  months;  (2)  a  rate  of 
infection  in  the  cattle  population  (based 
on  the  percentage  of  brucellosis  reactors 
found  in  tlie  Market  Cattle  Identification 
(MCI)  program — a  program  ot  testing  at 
stockyards,  farms,  ranches,  and 
slaughter  establishments)  not  to  exceed 
a  stated  level;  (3)  a  sur\'eillance  system 
that  includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establislunents  in  the  MQ 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
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owns;  and  (4)  minimum  procedural 
standards  for  administering  the 
program. 

Before  the  effective  date  of  this 
interim  rule,  California  was  classified  as 
a  Class  A  State  because  of  its  herd 
infection  rate  and  its  MCI  reactor 
prevalence  rate. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  maintain  for  12  consecutive 
months  an  MQ  reactor  prevalence  rate 
not  to  exceed  one  reactor  per  2,000 
cattle  tested  (0.050  percent);  and  (3) 
have  a  specified  surveillance  system,  as 
described  above,  including  an  approved 
individual  herd  plan  in  effect  within  15 
days  of  locating  the  source  herd  or 
recipient  herd. 

Aner  reviewing  the  brucellosis 
program  records  for  California,  we  have 
concluded  that  the  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  California 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  frtjm  California. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  pause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  fit)m 
California. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  imder  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 


for  feeding.  Changing  the  brucellosis 
status  of  California  from  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  the  State. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
brucellosis- free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owTiers  in  Cahfomia,  as  well  as 
buyers  and  importers  of  cattle  from  the 
State. 

There  are  an  estimated  28,000  tattle 
herds  in  California  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  are  owned  by  small 
entities.  Most  of  these  herds  are  not 
certified-free.  Test-eligible  cattle  offered 
for  sale  from  other  than  certified-free 
herds  must  have  a  negative  test  under 
present  Class  A  status  regulations,  but 
not  under  regulations  concerning  Class 
Free  status.  This  testing  costs 
approximately  $3.25  per  head.  If  such 
testing  were  distributed  equally  among 
all  herds  affected  by  this  rule,  Class  Free 
status  would  save  approximately  $16 
per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  for  California 
would  not  have  a  significant  economic 
impact  on  the  small  entities  affected  by 
this  interim  rule. 

Under  these  clrciunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison.  Cattle.  Hogs, 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  7&-BRUCELL0SIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.Q  lll-ll4»-t.  H4r. 
115,  117,  120. 121, 123-126, 134b.  134f,  7 
CFR  2.17,  2.51,  and  371.2(d). 

§78.41    [Amended] 

2.  Section  78.41,  paragraph  (a),  is 
amended  by  adding  "Califomia," 
immediately  after  "Arizona.". 

3.  Section  78.41,  paragraph  (b),  is 
amended  by  removing  "California,". 

Done  in  Washington,  DC,  this  15th  day  of 
Marth  1994. 
Patricia  Jensen. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  94-7908  Filed  4-1-94;  8:45  am) 
BILUNQ  COOE  Mie-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  »4-ANE-03;  Amendment  3»- 
8863,  AO  M-07-OS] 

Airworthiness  Directives;  General 
Electric  Company  CT58  Series 
Turfooshaft  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CT58-110  and  -140  series 
turboshaft  engines.  This  action 
supersedes  priority  letter  AD  93-10-09 
that  currently  requires  inspection  of  the 
forward  and  aft  cooling  plate  locating 
groove  or  channel  (rabbet  groove)  of 
stage  1  and  stage  2  tiu-bine  wheels  for 
cracks  and  minimum  radii,  and 
replacement,  if  necessary,  with 
serviceable  turbine  wheels.  In  addition, 
that  AD  reduces  the  cyclic  life  limit  of 
certain  stage  1  and  stage  2  turbine 
wheels  ba.sed  on  the  cycles  since  new 
and  the  rabbet  groove  radius.  This 
action  retains  the  inspection 
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requirements  of  the  current  priority 
letter  AD,  but  adds  an  additional  eddy 
current  inspection  of  the  stage  1  and 
stage  2  turbine  wheels,  accelerates  the 
inspection  schedule,  reduces  the  cyclic 
life  limit  of  certain  stage  1  and  stage  2 
turbine  wheels  below  the  published 
limits  and  those  imposed  by  the  priority 
letter  AD,  and  provides  for  the  removal 
from  ser\'ice  of  certain  stage  1  and  stage 
2  turbine  wheels.  This  amendment  is 
prompted  by  an  extensive  analytical 
study  performed  by  GE  as  a  result  of  an 
uncontained  stage  2  turbine  wheel 
failure  on  a  GE  Model  CT5&-140-1 
turboshaft  engine.  The  actions  specified 
by  this  AD  are  intended  to  prevent  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 
DATES:  Effective  April  19, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  April  19, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  3, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
94-ANE-03. 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  General 
Electric  Company.  1000  Western  Ave.. 
Lynn.  MA  01910.  This  information  may 
be  examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7138; 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  May 
20. 1993.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  93- 
10-09,  applicable  to  General  Electric 
Company  (GE)  CT58  series  turboshaft 
engines,  which  requires  inspection  of 
the  forward  and  aft  cooling  plate 
locating  rabbet  groove  or  channel  of 
stage  1  and  stage  2  turbine  wheels  for 
cracks  and  minimum  radii,  and 
replacement,  if  necessary,  with 
serviceable  turbine  wheels.  In  addition, 
that  AD  reduces  the  cyclic  life  Umit  of 
stage  1  and  stage  2  turbine  wheels  to 
4,200  cycles  since  new  (CSN)  for  wheels 


with  3,000  or  less  CSN  on  the  effective 
date  of  that  AD,  and  that,  upon 
inspection,  have  a  rabbet  groove  radius 
of  less  than  0.010  inches.  That  action 
was  prompted  by  an  investigation  into 
a  stage  2  uncontained  turbine  wheel 
failure  on  a  GE  Model  CT58-140-1 
turboshaft  engine.  That  condition,  if  not 
corrected,  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  received  the  results 
of  an  extensive  analytical  study 
performed  by  GE  as  a  result  of  the  noted 
stage  2  tiu-bine  wheel  failure.  The  study 
indicates  that  a  crack  initiated  in  the 
inboard  radius  of  the  rabbet  groove  on 
the  forward  side  of  the  wheel.  The 
fatigue  crack  propagated  360°  around 
the  wheel,  and  approximately  300°  of 
the  wheel  departed  in  the  failure.  The 
wheel  failure  has  been  attributed  to  an 
under  minimum  radius  that  results  in 
reduced  low  cycle  fatigue  capability. 
The  results  of  this  study  also  indicate 
that  the  minimum  calculated  lives  for 
certain  stage  1  and  stage  2  turbine 
wheels,  regardless  of  the  forward  and  aft 
rabbet  groove  radii,  are  significantly 
lower  than  the  published  limits  and 
those  imposed  by  the  priority  letter  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CT58 
Service  Bulletin  (SB)  No.  A72-126 
(CEB-206),  Revision  2.  dated  August  31, 
1993,  that  describes  the  revised 
inspection  requirements,  accelerated 
inspection  schedule,  and  the  removal 
from  service  of  certain  stage  1  and  stage 
2  turbine  wheels. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  93-10-09  to  add  an  additional 
eddy  current  inspection  requirement, 
accelerate  the  inspection  schedule,  and 
provide  for  the  removal  from  service  of 
certain  stage  1  and  stage  2  turbine 
wheels.  The  priority  letter  AD  referred 
to  the  Btage  1  and  stage  2  turbine  wheels 
as  high,  pressure  turbine  disks.  In  order 
to  be  consistent  with  the  SB  described 
previously,  the  terminology  has  been 
changed  in  this  final  rule  to  turbine 
wheel.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  nujnber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-03."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  weirrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
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1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admini-strator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and 
14:;3;  49  U'S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-07-05    General  Electric  Company: 

Amendment  39-8863.  Docket  No.  94- 
ANE-03. 

Applicability:  General  Electric  Company 
(GE)  CT58-110  and  -140  series  tiirboshaft 
engines  installed  on  but  not  limited  to  Boeing 
Vertol  107  series,  and  Sikorsky  S61  and  S62 
series  aircraft. 

Compliance:  Required  as  indicated,  unless 
atco.mplished  previously. 

To  prevent  an  unconfained  engine  fdi'.ure 
and  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  For  stage  1  turbine  wheels.  Part  Nun".ber 
(P/N)  4002T17P01  and  4002T17P02.  and 
stage  2  turbine  wheels,  P/N  4002T96P01  and 
4002T96P02,  that  have  not  previously 
accomplished  GE  CT58  Sen.  ice  Bulletin  fSB) 
No.  A72-126  (CEB-206),  Revision  1,  dated 
December  5,  1969,  inspect  the  wheels  in 
accordance  with  paragraphs  2.  A  or  2  B;  and 
2.D.  2  E.  and  2.F  of  GE  Ct58  SB  No.  A72- 
126  (CEB-206),  Revision  2,  dated  August  31, 
1993,  as  follows,  or  remove  the  wheels  from 
service  prior  to  August  1,  1994,  and  replace 
with  a  serviceable  part,  whichever  occurs 
earlier: 

(1)  For  wheels  utilized  in  repetitive  heavy 
lift  (RHL)  or  external  lift  operation: 

(i)  For  wheels  that  have  accumulated  less 
than  500  hours  time  since  new  (TSN)  on  the 
effective  date  of  this  airworthiness  di.'ective 
(AD),  inspect  the  wheels  prior  to 
accumulating  900  hours  TSN. 

(ii)  For  wheels  that  have  accumulated  500 
hours  TSN  or  more  on  the  effective  date  of 
this  AD,  inspect  the  wheels  at  the  next 
engine  shop  visit,  or  prior  to  accumulating 


400  hours  time  in  service  (TIS)  after  the 
effective  date  of  this  AD,  whichever  occurs 
earlier. 

(2)  For  wheels  utilized  in  non-RlIL 
operation: 

(i)  For  wheels  that  have  accumulated  less 
than  1,500  hours  TSN  on  the  effective  date 
of  this  AD,  inspect  the  wheels  prior  to 
accumulating  2,000  hours  TSN. 

(ii)  For  wheels  that  have  accumulated 
1.500  hours  TSN  or  more  on  the  effective 
date  of  this  AD,  inspect  the  wheels  at  the 
next  engine  shop  visit,  or  prior  to 
accumulating  600  hours  TIS  af^er  the 
effective  date  of  this  AD,  whichever  occ  urs 
earlier. 

(b)  For  stage  1  turbine  wheel.  P 'N 
4002T17P04.  and  stage  2  turbi.^e  wheel,  P/N 
4002T96P04.  inspect  the  wheels  in 
accordance  with  paragraphs  2  D  and  2.E  of 
GE  CTse  SB  No.  A72-126  (CEB-20t)), 
Revision  2,  dated  .'\ugust  31.  1993.  and  the 
inspection  schedule  outlined  in  paragraph 
(a)(1)  and  (a)(2)  of  this  AD.  as  applicable,  or 
remove  the  wheels  from  service  prior  to 
August  1, 1994,  and  replace  with  a 
serviceable  part,  whichever  occurs  earlier. 

(c)  For  wheels  inspected  in  accordance 
with  paragraph  (a)  of  this  AD,  accomplish  the 
fcllowing: 

(1)  Prior  to  further  flight,  remove  from 
service  cracked  w  heels,  wheels  that  do  not 
meet  the  required  web  thickness  limits,  or 
wheels  that  have  a  cooling  plate  locating 
groove  or  channel  (rabbet  groove)  radius  less 
than  0.006  inches,  and  replace  with  a 
serviceable  part. 

(2)  Prior  to  further  flight,  mark  wheels  that 
have  a  rabbet  groove  radius  of  0.006  inches 
or  greater,  by  marking  the  part  with  the 
number  "CEB  206,  REV  2"  in  accordance 
with  paragraph  2.H  of  GE  CT58  SB  No.  A72- 
126  (CEB-206),  Revision  2,  dated  August  31. 
1993. 

(d)  For  wheels  inspected  in  accordance 
with  paragraph  (b)  of  this  AT3.  accomplish  the 
following: 

(1)  Prior  to  further  flight,  remove  from 
service  cracked  wheels,  and  replace  with  a 
serviceable  part. 

(2)  Prior  to  further  flight,  mark  whetls  with 
the  number  "CEB  206,  REV  2"  in  accordance 
with  paragraph  2.H  of  GE  CT58  SB  No.  A72- 
126  (CEB-206),  Revision  2,  dated  August  31, 
1993. 

(e)  For  stage  1  turbine  wheels,  P/N 
4002T17P02  and  4002T17P04,  and  stage  2 
turbine  wheels,  P/N  4002T96P02  and 
4002T96P04,  that  have  previously 
accomplished  GE  CT58  SB  No  a'72-12G 
(CEB-206),  Revision  1.  dated  December  5. 
1969,  eddy  current  inspject  (ECl)  and 
fluorescent  penetrant  inspect  (FPI)  the 
wheels  in  accordance  with  GE  CT58  SB  .No. 
A72-126  {CEB-206).  Revision  2.  dated 
August  31,  1993,  as  follows,  or  remove  the 
wheels  from  service  and  replace  with  a 
serviceable  part  in  accordance  with 
paragraph  (g)(1)  or  (g)(2)  of  this  AD.  as 
applicable,  whichever  occurs  earlier: 

(1 )  For  wheels  utilized  in  RHL  or  external 
lift  operation,  inspect  wheels  in  accordance 
with  the  inspection  limits  defined  in  Table 
1  of  GE  CT58  SB  No.  A72-126  (CEB-206). 
Revision  2,  dated  August  31.  1993.  or  prior 
to  400  hours  TIS  after  the  effective  date  of 
this  AD.  whichever  occurs  later. 


(2)  For  wheels  utilized  in  non-RHL 
operation,  inspect  wheels  in  arcordan(  e  w  .;h 
the  inspection  limits  defined  in  Table  1  of  GE 
CT58  SB  No.  A72-126  (CEB-206).  Revisi.-n 
2.  dated  August  31,  1993,  or  prior  to  600 
hours  TIS  after  the  effective  date  of  this  AD 
whichever  tx:curs  later. 

(f)  For  wheels  inspected  in  actordani  •» 
with  paragraph  (e)  of  this  AD.  acromplish  the 
following: 

(1)  Prior  to  further  flight,  remove  fTo:ii 
serv  ice  cracked  wheels,  and  replace  with  a 
serviceable  part. 

(2)  Prior  to  further  flight,  mark  whtels  w.;h 
the  number  "CEB  206,  REV  2  '  in  accordance 
with  paragraph  2.H  of  GE  CT58  SB  No  A72- 
126  (CEB-206)  Revision  2,  dated  August  31. 
1993. 

(g)  For  wheels  marked  in  accordance  with 
paragraph  (c)(2).  (d)r2),  or  (f)(2)  of  this  AD: 

(1)  For  wheels  that  have  a  rabbet  groove 
radius  less  than  0.013  inches,  remove  from 
service  prior  to  August  1,  1994,  and  replacf 
with  a  serviceable  part. 

(2)  For  wheels  that  have  a  rabbet  groove 
radius  of  0.013  inches  or  greater,  remove 
from  service  in  accordance  with  the 
inspection  limits  defined  in  Table  1  of  GE 
CT58  SB  No.  A72-126  (CEB-206).  Revision 
2,  dated  August  31,  1993,  or  prior  to  .August 
1,  1994,  whichever  occurs  later,  and  replace 
with  a  serviceable  part. 

(3)  ECI  and  FPI  wheels  in  accordance  xvith 
GE  CT58  SB  No.  A72-126  (CEB-206). 
Revision  2,  dated  August  31, 1993,  as 
follows: 

(i)  For  wheels  utilized  in  RHL  or  externdl 
lift  operation,  reinspect  wheels  at  intervals 
not  to  exceed  1 .000  hours  TIS  since  the  last 
inspection. 

(ii)  For  wheels  utilized  m  non-RHL 
operation,  reinspect  wheels  at  intervals  not  lo 
exceed  2,000  hours  TIS  since  the  last 
inspection. 

(iii)  Prior  to  further  flight,  remove  from 
service  cracked  wheels,  anc  replace  with  a 
serviceable  part. 

(h)  Remove  from  service  within  400  hours 
TIS  after  the  effective  date  of  this  AD.  s'age 
1  turbine  wheels.  P/N  278D978P002, 
37D400498P10:,  37D40O307P101, 
37D400010P101,  37D400227P101, 
3018T97P02.  3018T97P03,  and  30:8T9rP(>4, 
and  stage  2  turbine  wheels,  P/N 
278D979P002.  37D400499P101, 
37D400228P102,  37D400004P102. 
3018T98P01,  3018T98P02.  3018T93P03.  and 
3018T98P04,  and  replace  with  serviceable 
parts. 

(i)  For  the  purpose  of  this  AD.  the 
following  definitions  apply: 

(1)  An  engine  shop  visit  is  defined  as  the 
induction  of  an  engine  into  a  shop  for 
maintenance  involving  the  separation  of  ar.y 
mator  flange. 

(2)  RHL  operation  is  defined  as  more  than 
ten  lift-carry-drop  cycles  per  hour  TIS 
without  landing,  or  more  than  ten  takcolfs 
and  landings  per  hour  TIS. 

(3)  External  lift  operation  is  dtfincd  as  up 
to  tun  lift-carry-drop  cycles  per  hour  TIS 
wit.hout  landing,  or  up  to  ten  takeoffs  and 
landings  per  hour  TIS. 

(4)  Non-RHL  operation  is  defined  as 
cjirrjing  passengers  or  internal  cargo. 
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(5)  A  serviceable  part  is  defined  as  stage  1 
turbine  wheel,  P/N  4002T17P02  TF3.  and 
stage  2  turbine  wheel.  P/N  4002T96P02  TF3. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 


Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 


(k)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(1)  The  inspection  and  replacement  shall  be 
done  in  accordance  with  the  following 
service  bulletin: 


Document  No. 


Page 


Revision 


Date 


GE  CT58  SB  No.  A72-126  (CEB-206) 
Total  Pages 


1-28 


Aug.  31.  1993. 


28 


This  incorp>oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Company,  1000 
Western  Ave.,  Lynn,  MA  01910.  Copies  may 
be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  N\V..  suite  700. 
Washington,  DC. 

(m)  This  amendment  supersedes  priority 
letter  AD  93-10-09.  issued  May  20.  1993. 

(n)  This  amendment  becomes  effective  on 
April  19. 1994.  Issued  in  Burlington. 
Massachusetts,  on  March  23, 1994. 

Marc  Bouthillier, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service 
[FR  Doc.  94-7786  Filed  4-1-94;  8;45  am] 

BILLING  CODE  491fr-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-36] 

Amendment  of  Class  E  Airspace; 
Lakevlew,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Lakeview,  Oregon,  Class  E  airspace. 
Controlled  airspace  extending  from  700 
feet  above  ground  level  (AGL)  is 
necessary  for  a  new  instrument 
approach  procedure  to  Lakeview  County 
Airport,  Lakeview,  Oregon.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u.t.c,  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  93-ANM- 
36.  1601  Lind  Avenue  SW.,  Renton, 


Washington  98055-4056,  Telephone: 
(206) 227-2535 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  12. 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Lakeview. 
Oregon.  Class  E  airspace  (59  FR  1681). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Airspace  reclassification,  in  effect  as 
of  September  16, 1993,  has  discontinued 
the  vise  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  This 
amendment  is  the  same  as  that  proposed 
in  the  notice  except  the  docket  number 
of  this  action  is  corrected  to  read  93- 
ANM-36  vice  93-ANM-39,  and  that 
airspace  extending  upward  from  10,500 
feet  MSL,  which  previously  existed,  is 
added  to  the  description  in  this 
document.  Class  E  airspace  designations 
for  airspace  areas  extending  700  feet  or 
mora  above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  docujnent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Lakeview, 
Oregon,  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  at  Lakeview  County 
Airport,  Lakeview,  Oregon. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:  • 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 

n.69. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  OR  E5  Lakeview,  OR  [Revised] 

Lakeview  County  Airpwrt,  OR 

(let.  42°09'40"N.  long.  120°23'57"W) 
Goose  NDB,  OR 

(lat.  42°09'11"  N.  long.  120°24'18"  W) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Lake  County  Airport,  and 
within  1.8  mil^  each  side  of  the  180°  bearing 
from  the  Goose  NDB  extending  from  the  NDB 
to  7  miles  south  of  the  NDB;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat. 
42''22'00"  N.,  long.  120»41'04"  W.;  to  lat. 
42''22'00"  N.,  long.  120°12'04"  W.;  to  lat. 
41''41'00"  N.,  long.  120"12'04"  W.;  to  lat. 
41''41'00"  N..  long.  120''41'04"  W..  to  the 
point  of  beginning;  that  airspace  extending 
upward  from  10,500  feet  MSL  bounded  on 
the  north  by  lat.  44''00'00"  N,  long. 
120'W)'04  "W.,  to  the  north  edge  of  V-122  at 
long.  119°00'04"  W..  on  the  south  by  the 
north  edge  of  V-122,  and  on  the  west  by  the 
east  edge  of  V-165. 

Issued  in  Seattle.  Washington,  on  March 
24, 1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 

[FR  Doc.  94-7920  Filed  4-1-94;  8;45  ami 
BILUNQ  CODE  4910-13-M 


14CFRPart71 

[Airspace  Docket  No.  93-AGL-9] 

Establishment  of  VOR  Federal  Airway 
V-561 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  Federal 
Airway  V-561  located  in  North  Dakota 
and  South  Dakota.  This  action  provides 
controlled  airspace  and  improves 
operations  between  Grand  Forks,  ND, 
and  Pierre,  SD.  This  action  improves 
navigation  and  saves  fuel. 
EFFECTIVE  DATE:  0901  U.t.C,  June  23, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S\V., 
Washington.  DC  20591;  telephone;  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  7, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  V-561  located  in 
North  Dakota  and  South  Dakota  (58  FR 
47087).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amenchnent  is  the  same  as 
that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
airway  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
V-561  located  in  North  Dakota  and 
South  Dakota.  Establishing  a  direct 
route  between  these  points  will  provide 
controlled  airspace  and  allow  aircraft  to 
operate  efficiently  and  expeditiously 
along  this  route.  This  action  is  necessary 
to  improve  navigation  and  save  on  fuel 
consumption. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348fa).  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S  C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 


effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 

V-561  (New) 

From  Grand  Forks.  ND;  )amestown.  ND;  to 
Pierre.  SD. 

•         •         •         •         • 

Issued  in  Washington,  DC.  on  March  25, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-7924  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  4«1»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-nANM-14] 

Amendment  of  Class  E  Airspace; 
Medford,OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Medford.  Oregon,  Class  E  airspace.  This 
action  is  necessary  to  accommodate  an 
amended  instrument  approach 
procedure  and  missed  approach  holding 
pattern  at  Medford-Jackson  County 
Airport,  Medford,  Oregon.  Airspace 
reclassification,  in  ettect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  U.t.C,  June  23, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  93-ANM- 
14, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056,  Telephone: 
(206) 227-2535 

SUPPLEMENTARY  INFORMATKM: 
History 

On  January  12. 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Medford, 
Oregon,  Class  E  airspace  (59  FR  1682). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

This  amendment  is  the  same  as  that 
proposed  in  the  notice  except  during  the 
comment  period  an  error  was 


15618  Federal  Register  /  Vol.  59,  No.  64  /  Monday,  April  4,  1994  /  Rules  and  Regulations 


discovered  in  the  coordinates  of  the 
Rogue  Valley  VORTAC  and  the  Klamath 
Falls  VORTAC.  The  errors  are  corrected 
in  this  document.  Class  E  airspace 
designations  are  published  in 
Paragraphs  6004  and  6005  of  FAA  Order 
7400.9A  dated  June  17, 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  PR  36298;  July  6, 1993).  The 
Class  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Lakeview, 
Oregon,  to  accommodate  an  amended 
instrument  approach  procedure  at  the 
Medford-Jackson  County  Airport, 
Med  ford,  Oregon. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 


Para^aph  6004     Class  E  airspace  designated 
as  an  extension  to  a  Class  E  surface  area 

***** 

A.N'M  OR  E4  Medford.  OR  [Revised) 

Medford-jackson  County  Airport.  OR. 

(lat.  42°22'20"N,  long.  122°52'21"  W) 
Rogue  Valley  VORTAC 

(lat.  42°27'47"  N,  long.  122''54'47"  W) 
Pumie  LOM 

(laJ  42°27'03"N.  long.  122°54'48"VV) 

That  airspace  extending  upward  from  the 
surface  within  1.8  miles  west  and  2.7  miles 
east  of  the  Medford  ILS  localizer  north  course 
extetding  from  the  4.1-raile  radius  to  2.7 
miles  north  of  Pumie  LOM  and  within  2.7 
miles  each  side  of  the  Rogue  Valley  VORTAC 
352°  radial  extending  from  the  Rogue  Valley 
VORTAC  to  11  miles  north  of  the  VORTAC. 
and  within  4  miles  each  side  of  the  Rogue 
Valley  VORTAC  164°  radial  extending  from 
the  4.1-mile  radius  to  19.3  miles  south  of  the 
Medford-jackson  County  Airport. 


Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
***** 

ANM  OR  E5  Medford.  OR  [Revised] 

Medford-Jackson  County  Airport.  OR 

(lat.  42°22'20"  N,  long.  122°52'21"  VV) 
Rogue  Valley  VORTAC 

(lat.  42°28'46"N.  long.  122°54'47"\V) 
Pumie  LOM 

(lat.  42''27'03"N.  long.  122''54'48"W) 
Klamath  Falls  VORTAC 

(lat.  42°09'11"  N.  long.  121''43'39"  W) 
Fort  Jones  VORTAC 

(lat.  41''26'59"  N.  long.  122°48'23"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  line  from  lat. 
42°45'00"  N.  long.  123°10'54"  W.  to  lat. 
42''48'54"  N.  long.  122''57'06"  W;  to  lat. 
42°44'00"  N.  long.  122°44'36"  W;  lat. 
42°18'00"  N.  long.  122''58'30"  W;  to  lat. 
42°28'00"  N.  long.  123"'01'30"  W;  to  the  point 
of  beginning;  that  airspace  extending  upward 
from  1 ,200  feet  above  the  surface  bounded  on 
the  east  by  V-452.  on  the  southeast  by  the   . 
34.S-mile  radius  of  the  Klaraath  Falls 
VORTAC.  on  the  south  by  V-122.  on  the  west 
by  V-23.  and  that  airspace  southeast  of 
Medford  bounded  on  the  north  by  the  south 
edge  of  V-122.  on  the  east  by  the  34.8-mile 
radius  of  the  Klamth  Falls  VORTAC,  on  the 
southeast  by  a  line  4.3  miles  southeast  and 
parallel  to  the  Fort  Jones  VORTAC  041" 
radial,  on  the  west  by  the  edge  of  V-23.  and 
that  airspace  west  of  the  Rogue  Valley 
VORTAC  bounded  on  the  north  by  the  south 
edge  of  V-287.  on  the  west  by  the  east  edge 
of  V-27,  and  on  the  south  by  the  north  edge 
of  V-122. 
***** 

Issued  in  Seattle.  Washington,  on  March 
24.1994. 
Tetaple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division.  Northwest 
Moantain  Region. 

[FR  Doc.  94-7927  Filed  4-1-94;  8:45  am) 

BILUNG  CODE  4910-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-9] 

Amendment  of  Class  E  Airspace; 
Coeur  d'Alene,  ID  and  Spokane,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Coeur 
d'Alene.  Idaho  and  Spokane, 
Washington  Class  E  airspace.  Controlled 
airspace  is  necessary  to  accommodate  a 
new  instrument  approach  procedure  at 
Coeur  d'Alene  Air  Terminal,  Coeur 
d'Alene,  Idaho.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace."  The  airspace  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u.t.c,  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  93-ANM-9. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Telephone: 
(206) 227-2535. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  12, 1994  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Coeur  d'Alene, 
Idaho  and  Spokane,  Washington,  Class 
E  airspace  (59  FR  1684).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

"This  amendment  is  the  same  as  that 
proposed  in  the  notice.  Class  E  airspace 
designations  are  published  in  Paragraph 
6004  and  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Class  E  airspace  at  Coeur  d'Alene, 
Idaho,  and  Spokane,  Washington,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  at  Coeur  d'Alene  Air 
Terminal,  Coeur  d'Alene,  Idaho. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 
***** 

ANM  ID  E4  Coeur  d'Alene.  ID  [Revisod] 

Coeur  d'Alene  Air  Terminal,  ID 

(lat.  47''46'28"N,  long.  n6°4911    VV) 
Coeur  d'Alene  VOR/DME 

(lat.  47°46'25"N.  long.  n6''4914  "\V) 
That  airspace  extending  upward  from  the 
surface  within  3.5  miles  each  side  of  the 
Coeur  d'Alene  VOR/DNtE  251"  radial 
extending  from  the  4.4-miIe  radius  zone  to  6 
miles  southwest  of  the  airport;  and  that 
airspace  extending  upward  from  the  surface 
witiiin  1.8  miles  each  side  of  the  Coeur 
d'Alene  VOR/DME  183°  radial  extending 
from  the  4.4-mile  radius  zone  to  8  miles 
south  of  the  airport.  • 


Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  morp 
above  the  surface  of  the  earth 


ANM  WA  E5  Spokane,  WA  (Revisedl 

Spokane  luternational  Airport,  WA 

(lat.  47''37'12"N.  long.  n7''32'02"\V) 
Falrchild  AFB,  WA 

(lat.  47°36'54"N,  long  117°39'29"W) 
Spokane  VORTAC 

(lat.  47''33'54"N,  long.  117''37'37"W) 
Mullan  Pass  VOR/DME 
(lat.  4r'27'25"N,  long.  llS'SS^e" W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  a  line  beginning  at  lat.  47''50'00"  N.  long. 
118°00'04"  W,  extending  to  lat.  47''50'00"N, 
long.  117''30'04"\V,  to  lat.  47''58'00"N,  long. 
117''16'04"  W,  to  lat.  47°51'00"  N,  long. 
117°08'04"  W,  to  lat  47''56'00"  N,  long. 
116°47"04"  W.  to  lat.  47°44'00"  N,  long. 
116''41'04"  W,  to  lat.  47»31'10"  N,  long. 
116°44'50"  W.  to  lat.  47''31'50"  N.  long. 
116''56'50"  W.  to  lat.  47"'40'40"  N.  long. 
116"'56'50"  VV,  to  lat.  47''37'00"  N,  long. 
117''12'50"  W.  to  lat.  4702800"  N,  long. 
117<'16'04"  W,  to  lat.  4n7'00"  N.  long. 
117''47'04"  W,  to  lat.  47*26'00"  N,  long. 
118°00'04"  W,  thence  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  within  45.3 
mile  radius  of  Fairchild  AFB,  excluding  that 
portion  southeast  of  Spokane  bounded  on  the 
north  by  the  33.1-mile  radius  of  the  Fairchild 
AFB,  on  the  northeast  by  a  line  4  miles  south 
of  and  parallel  to  the  Spokane  VORTAC  107" 
radial,  on  the  southeast  by  the  45.3-mile 
radius  of  the  Fairchild  AFB,  on  the  southwest 
by  a  line  parallel  to  and  8.7  miles  northeast 
of  V-253;  that  airspace  south  of  S|X)kane 
extending  from  the  45.3-mile  radius  bounded 
on  the  east  by  a  line  parallel  to  and  8.7  miles 
east  of  V-253,  on  the  south  by  V-536,  on  the 
west  by  the  east  edge  of  V-444;  that  airspace 
southeast  of  Spokane  extending  upward  from 
6.000  feet  MSL,  bounded  on  the  north  by  the 
33.1-mile  radius  of  Fairchild  AFB,  on  the 
northeast  by  a  line  4  miles  south  of  and 
parallel  to  the  Spokane  VORTAC  107'  radial, 
on  the  southe.ast  by  that  45.3-mile  radius  of 
the  Fairchild  AFB,  on  the  southwest  by  a  line 
parallel  to  and  8.7  miles  northeast  of  V-253; 
that  airspace  southeast  of  Sp>okane  extending, 
upward  from  7,000  feet  MSL  bounded  on  the 
northwest  by  the  45.3  mile  radius,  on  the 
north  by  a  line  4  miles  south  of  and  parallel 
to  the  Mullan  Pass  VOR/DME  260""  radial,  on 
the  southeast  by  the  north  edge  of  V-536  and 
on  the  southwest  by  a  line  parallel  to  and  8.7 
miles  northeast  of  V-253;  excluding  the 
Pullman,  WA.  Class  E  airspace  ansa. 
***** 

Issued  in  Seattle,  Washington,  on  March 
24,  1994. 
Temple  H.  Johnsoa,  Jr.. 

Manager,  Air  Traffic  Division,  Northwest 

Mountain  Begion. 

[FR  Doc.  94-7930  Filrd  4-1-94;  8:45  am) 

BILUNC  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27655;  Amdt  No.  1593] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendntents 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
<^r  revised  criteria,  or  because  of  changes 
occQrring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Insp)ection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SL\Ps,  mailed  once 
everj"  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FA.\  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporatioi\ 
by  reference  £ire  realized  and 
publication  of  the  complete  descriptiun 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SL\P 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FA.\  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  Hight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs),  In  developing  these 


SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SL\Ps  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary',  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regiilatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air).  Standard  instrument  approaches. 
VV(»aiher. 

Is3'.!fd  in  Washington.  DC.  od  Marth  25. 

Thonas  Q  Accardi. 

D.T«for,  Flight  Suind'irds  Servicw. 

.adoption  of  the  A^mendmcnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  anunded  by  establishing, 
amanding.  suspending,  or  revoking 
Standard  Instrument  Approach 
^Vucedures.  effective  at  0901  l.TC  on 
X\\v  datps  specit~ied.  as  follows; 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PRCXIEDURES 

1.  The  authority  citation  for  part  97 
tiontir.ues  to  nsad  as  follows: 

Authority-:  49  U.S.C.  App   1348,  1354(a). 
1421  dP.d  1.5 10-.  49  U.S.C.  100(g)  (Revised 
Puh.  L.  S7-449,  |anuar>  12.  1083):  ami  14 
CFRll.4qa))f2) 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97i}7,  97.29,  97.31. 97.33. 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
IDA,  LDA/DME.  SDF.  SDF/DME; 


§  97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  June  23, 1994 

Bullhead  City,  AZ,  Laughlin/Bullhead 

City,  VOR/DME  RVVY  34,  Orig. 
Clarksville,  AR,  Clarksville  Muni.  NT)B- 

A,  Amdt.  4 
Helena/West  Helena,  AR.  Thompson- 

Robbins,  NDB  RVVY  17.  Amdt.  4 
Springdale,  AR,  Springdale  Muni,  ILS 

RWY  18,  Amdt,  5 
St.  Petersburg-Clearwater.  FL,  St. 

Petersburg-Clearwater  Intl.  VOR  RVVY 

4.  Orig. 
St.  Petersburg-Clcaruater,  FL,  St. 

Petersburg-Clearwater  Intl,  VOR  RVVY 

35R,  Orig. 
Savannah,  OS.  Savannah  Intl.  ILS  RVVY 

36,  Amdt.  5 
Mount  Sterling,  KY.  Mt  Sterling- 
Montgomery  County.  NDB  RVVY  3. 

Amdt.  1 
Mount  Sterling,  KY,  Mt  Sterling- 
Montgomery  County.  NDB  RVVY  21. 

Amdt.  1 
Lafavette.  LA.  Lafayette  Regional.  VOR/ 

DME  RVVY  11,  Amdt.  1 
I-afrtyette.  LA,  Lafayette  Regional.  VOR 

RVVY  4R,  Amdt.  1 
Black  River  Falls.  VVi,  Black  River  Falls 

Area,  NDB  RWY  8,  Amdt.  5 

Effective  May  26,  1994 

Biirbonk.  CS.  Burbank-Glendale- 

Pasadena.  LOC  Rw  y  8.  Amdt.  2. 

CANCELLED 
Riirbank.  CS,  Burbank-Glendale- 

Pasadena.  ILS  Rwy  8.  Amdt.  36, 
S;:n  Angelo.  TX.  Mathis  Field.  VOR 

RVVY  21.  Amdt.  15 
San  Angelo.  TX,  Mathis  Field.  LOC  DC 

RVVY  21.  Amdt.  13 

Effective  April  28, 1994 

Chandler.  AZ.  Williams  Gateway.  ILS 

RWY  30C.  Orig. 
Plymouth.  IN.  Plymouth  Muni.  VOR 

RWY  28,  Amdl.lO 
Plymouth.  IN.  Plvinouth  Muni.  VOR 

RVVYlO.Amdt.il 
Coffeyville.  KS  Coffeyville  Muni.  NDB 

RVVY  35.  Orig. 
Coffeyville.  KS  Coffeyville  Muni.  NDB 

RVVY  35  Amdt.  8.  CANCELLED 
Gaithersburg.  MD.  Montgomery  County 

Arpk.  NDB  RVVY  14.  Orig. 
Boston,  MA.  General  Edward  Lawrence 

Logan  Intl.  VOR/DME-A.  Orig. 
Boston,  MA.  General  Edward  Lawrence 

Logan  Intl,  ILS/DME-2  RVVY  27.  Orig. 

CANCELLED 
Boston,  MA,  General  Edward  Lawrence 

Logan  bitl,  ILS-2  RWY  22L. 

CANCELLED 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  ILS  RVVY  22L,  Amdt.  4 
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Boston.  MA,  General  Edward  Lawrence 

Logan  Intl,  ILS/DME  RWY  27,  Amdt. 

4 
VVorlhington,  MN,  Worthington  Muni, 

VOR/DME  RWY'  29.  Amdt.  2A. 

CANCELLED 
Rochester.  KH,  Skyhaven.  VOR/DME- A, 

Amdt.  1 
Rochester,  NH.  Skyhaven,  NDB  RWY 

33,  Amdt.  4 

Rochester,  NH.  Skyhaven,  NDB-B, 
Amdt.  1 

Teterboro,  NJ,  Teterboro,  VOR'DME-A. 
Amdt.  2 

Albany,  NY.  Albany  County,  RADAR-1. 

Amdt.  15,  CANCELLED  ' 
Columbus,  OH,  Rickeubacker  Intl,  NDB 

RWY  5R,  Orig. 
Columbus,  OK,  Rit  kenbacker  Intl.  NDB 

RWY  23L,  Orig. 
Columbus.  OH,  Rickenbacker  hitl.  ILS- 

1  RWY  5R,  Amdt.  1.  CANCELLED 
Columbus.  OH.  Rickenbacker  Intl,  ILS- 

1  RWY  23L.  Orig..  CANCELLED 
Columbus.  OH,  Rickenbacker  Intl,  ILS 

RWY  23L,  Orig. 
Columbus,  OH.  Rickenbacker  Intl.  ILS 

RWY  5R,  Orig. 
Nacogdoches.  TX,  A  L  Mangham  Jr. 

Regional  LOC  K\VY  36,  AMdt.  1. 

CANCELLED 
Nacogdoches,  TX  A  L  Mangham  Jr. 

Regional.  ILS  RWY  36,  Orig. 
Marshfield.  WI,  Marshfield  Muni,  SDF 

RWY  34,  Amdt.  5 
Marshfield,  WI.  Marshfield  Muni.  NDB 

RWY  16,  Amdt.  9 
Marshfield,  WI,  Marshfield  Muni,  NDB 

RWY  4.  Amdt.  13 
Medford,  WI.  Taylor  County.  NDB  RWY 

33,  Amdt.  6 
Merrill.  WI,  Merrill  Muni,  NDB  RWY 

16,  Amdt.  6 
Merrill,  WI.  Merrill  Muni,  NDB  R\VY  7, 

Amdt.  2 

Effective  March  16, 1994 

Harrison.  AR,  Boone  County,  LOC/DME 

36.  Anuit.  8 
Harrison,  AR,  Boone  County,  NDB-B. 

Amdt.  2 

Note:  The  F.-\A  published  an  Amt^ndnient 
in  Docket  No.  27613.  Amdt.  No.  1587  to  Part 
97  of  the  Federal  A\ic-it;on  Regulations  (Vol. 
53  FR  No.  47,  Page  11183:  dated  Thursday. 
March  10.  1994)  ur.dor  Section  97.23 
Effective  28  APR  94.  which  is  hereby 
ame.T)ded  as  f  jIIow: 

North  Kingstown,  RI,  Quon.set  State. 
VOR  RWY  34,  Orig.  Change  effective 
date  April  28,  1994  to  "Proposed 
effective  April  28,  1994". 
[FR  Doc.  94-7916  Filed  4-1-94;  8.45  am) 
BILLING  CODE  4S10-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771  and  774 

pocket  No.  940392-4092] 

R!N  0694-AA97 

Establisliment  of  New  General  License 
for  Shipments  to  Country  Groups  QWY 
and  the  People's  Republic  of  China 

AGENCY:  Bureau  of  E.xpo.1 
Administration.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Coordinating  Committee 
for  Multilateral  Export  Controls 
(COCOM)  has  agreed  to  cease 
functioning  on  March  31,  1994.  Thf 
current  control  lists  will  be  retained  by 
the  member  nations  until  a  successor 
regime  is  established.  To  help  make  the 
transition,  the  United  States  is 
establishing  a  new  General  License 
GLX,  which  will  allow  certain 
shipments  to  civil  end-users  and  end- 
uses  in  form.erly  proscribed 
destinations.  This  new  general  license 
will  reduce  paperwork  and  licensing 
delays  for  e.xporters,  and  will  focus 
controls  on  exports  that  are  of  direct 
strategic  concern. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  4,  1994. 

FOR  FURTHER  rNFORMATlON  CONTACT: 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  U.S. 
Department  of  Commerce.  Telephone: 
(202) 482-2440. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  international  security 
environment  has  changed  in  the  past 
few  years.  As  a  result,  the  United  States 
and  our  COCOM  partners  are  revamping 
approaches  to  export  controls  to  deal 
with  the  new  challenges  of  the  Post- 
Cold  War  era.  In  this  regard,  the 
members  of  COCOM  agreed  to  end  the 
Cold  War  regime  on  March  31.  1994, 
and  to  work  together  to  establish  a  new 
arrangement  aimed  at  enhancing 
transparency  and  restraint  in  arms  sales 
and  transfer  of  sensitive  technology  to 
countries  and  regions  of  concern. 

As  these  discussions  progress,  the 
members  of  COCOM  have  agreed  to 
retain  the  current  COCOM  Lists  and  the 
COCOM  secretariat  until  a  new 
successor  regime  with  its  own  control 
Ust  and  institutional  support  is 
established.  However,  the  members 
have  also  agreed  to  modify  former 
COCOM  export  licensing  procedures  by 


making  all  licensing  decisions  subject  to 
national  discretion. 

Accordingly,  the  United  States  is 
establishing  a  new  General  License  GLX 
for  shipments  to  formerly  COCOM 
proscribed  destinations  of  many  items 
that  previously  required  an  Individual 
Validated  License.  With  certain 
important  exceptions  and  additions 
noted  in  this  regulation,  the  now  GLX 
general  hcense  will  be  available  for  the 
items  previously  covered  by 
Administrative  Exception  Notes  in  the 
Commerce  Control  List. 

Finally,  General  License  GFW  is 
revised  to  permit  export  to  eligible 
countries  of  those  commodities  that  can 
be  shipped  to  QWY  and  the  PRC  under 
GLX  but  have  not  been  eligible  for  GFW 

The  United  States  will  continue  to 
work  with  the  other  former  COCOM 
member  countries  to  coordinate 
transitional  licensing  policies  and 
pro<;edures  and  to  establish  the  new 
arrangement.  As  these  efforts  progress, 
there  will  be  additional  modifications  to 
U.S.  export  licensing  requirements. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of 
E.xecutive  Order  12866. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  This  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005,  Oe.94-0007.  and  0694-0010. 
Licensing  requirements  will  be  reduced 
as  a  result  of  this  rule,  thereby  reducing 
the  paperwork  burden  on  the  public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  requi.-ed  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S  C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Ri'gulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notke  of  proposed 
rulemaking,  the  opportunity  fur  public 
participation,  and  a  delay  in  effective 
date,  are  inaf>plic.abk-  because  this 
regulation  involv(;s  a  foreign  and 
military  affairs  function  of  the  United 
States.  This  rule  does  not  irapo.se  a  new 
control.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
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opportunity  for  public  comment  be 
given  for  this  rule. 

Accordingly,  it  is  issued  in  final  forni 
However,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  ond  Policy  Analysis, 
Bureau  of  Export  Administration. 
Department  of  Commerce.  P  O.  Box  273. 
Washington.  DC  20044. 

List  of  Subjects  in  15  CFR  Parts  771  and 
774 

L'xports.  Reporting  and  recordket- ping 
requirements. 

Accordingly,  parts  771  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citations  for  15  CJ-'R 
parts  771  and  774  continue  to  read  as 
follows: 

Authority:  Pub.  L.  90-351.  b2  Stat.  197  (18 
U.SC  2510  et  seq).  as  amendiul:  sec.  101. 
Pub.  L.  93-153,  87  Stat.  57fi  (30  L!.S.C.  185). 
as  amended:  sec.  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.SC.  6212.  as  amend^-d;  sees. 
210  and  201(1  l)(e).  Pub.  L  94 -258.  90  Stat 
309  (10  U.S.C.  7420  and  7430(e)),  as 
amended;  Pub.  L,  95-223.  91  Stat.  1626  (50 
U.S.C  1701  et  seq):  Pub.  L.  95-242.  92  Stat 
120  (22  LJ.S.C.  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208.  Pub.  L.  95-372.  92  Stat.  6<.8 
(43  U  S.C  1354);  Pub.  L.  96-72.  93  Stat.  50.t 
(50  U.S.C.  app.  2401  et  seq).  as  amended 
(extended  by  Pub.  L  103-10,  107  Stat.  40). 
sec.  125,  Pub.  L.  99-64,  99  Stat.  1.56  (46 
use.  466c);  E.O.  11912  of  April  13,  1976  141 
PR  15825.  April  15.  1976):  E.O   12002  of  (uly 
7.  1977  (42  PR  35623.  July  7.  1977).  as 
amended.  E.O.  12058  of  May  11.  1978(43  FK 
20947.  May  16. 1978);  E.G.  12214  of  May  2. 
1980  (45  PR  29783.  May  6,  1980);  E.O.  1273.S 
of  November  16,  1990  (55  PR  48587. 
November  20.  1990)  as  continued  by  Not  it  c 
of  November  12,  1993  (58  PR  60361, 
November  15. 1993);  E.O.  12867  of 
September  30,  1993  (58  PR  51749.  Oct()tM'r  4, 
1993);  and  E.O.  12868  of  vSeptember  30.  1993 
(58  FK  51 749.  October  4,  1993) 

PART  77t— [AMENDED] 

2.  Section  771.20.  formerly  reserved, 
is  revised  to  read  as  follows: 

§771.20    General  License  GLX;  exports  to 
Country  Groups  QWY  and  the  People's 
Republic  of  China. 

(a)  Scope.  A  general  license 
designated  GLX  is  established, 
authorizing  exports  to  civil  end-users  in 
Country  Group  QWY  and  the  People's 
Republic  of  China  (PRC)  of  certain 
specified  items. 

(b)  Eligible  exports.  The  items  eligible 
for  this  general  Hcense  are  those 
described  in  the  Advisory  Notes  in  the 
CCL  that  indicate  hkelihood  of  approval 
for  "Country  Groups  QWY  and  the 
PRC."  except  items  described  in  the 
notes  to  ECCNs  1C18A  and  2B18A. 


Likehhood  of  approval  notes  that  apply 
only  to  the  PRC.  or  to  specified 
destinations  in  Countr>'  Group  Y.  also 
qiialifS'  for  this  gene.i-al  iicen.se  to  all 
eligible  destinations  (however,  those 
notes  indicating  Countrv'  Group  Q  or  W, 
but  not  Y.  or  individual  countries  in  Q 
or  W.  are  specifically  not  eligible).  In 
addition,  those  entries  and  sr-b-entries 
listed  in  Supplement  No.  1  to  this  Part 
771  are  eligible  for  export  under  this 
general  license.  Howevc-r.  this  general 
licen.Sfc  is  not  available  lor  items  tliat  are 
also  subject  to  missile  technology  (NH"). 
nuclear  nonproliferation  (NP),  or  foreign 
policy  (FP)  controls  to  the  retnpient 
country. 

(c)  Eligible  cvnsignefs.  This  general 
license  is  available  or.ly  for  exports  to 
civil  end-users  for  civil  end-uses. 
Exports  under  this  general  license  may 
not  be  made  to  miiita.'-y  end-users  or  to 
known  military  uses.  Such  exports  will 
continue  to  require  an  individual 
validated  licens»i  and  be  considered  on 
a  casH-by-case  basis.  In  addition  to 
conventional  militarv-  activities,  military- 
uses  include  any  proliferation  activities 
described  in  Part  778  of  this  subchapter. 
Retransfers  to  military  end-users  or  end- 
u.ses  in  eligible  countrif^s  are  strictly 
prohibited  without  prior  authori7.ation. 

3.  §  771.23  is  amended  by  adding  a 
new  sentence  after  the  fifth  sentence  to 
paragraph  (c)  to  read  as  follows: 

§  771 .23    General  License  GFW. 

•         «         *         •         • 

(i.)  •    •    *  bi  addition.  GFW  m.ny  be 
used  to  e.xport  to  eligible  countries  any 
commodities  (but  not  software  or 
technology)  listed  in  Supplement  No.  1 
to  this  part  771  as  eligible  for  General 
Lic:ense  GLX.  •   *   • 


Supphmont  S'o.  1  to  Part  771 
lAntt-ndcd] 

4.  Supplement  No.  1  to  part  771. 
formerly  resi>rved.  is  revised  to  read  as 
follows: 

Supplemcni  No.  1 — Additional  Items 
Eligible  for  General  License  GLX 

No4e:  Portions  of  some  it<"ms  listed  in  this 
Supplemnnt  arp  contmiled  for  miss.le 
trc.hn<ilog\  (MT).  nuclear  pruliferation  (NP). 
or  fon>ign  ^x)!icy  (FIM  reasons.  Evporters  are 
rrniinded  that  such  pfjrtinns  are  not  eligible 
for  General  License  GLX.  Refer  to  the  specific 
ECXJ.Ns  to  identify  those  portions  of  entries 
subject  to  MT.  NT,  f)r  FP  cor.trols. 

Cj\TECORY  1 

IDOIA 

1D02A 
C„\TEGORY  2 

2A01A 

2A02.\ 

2Aai3A 


2A04A 

2A06A 

2B03A.a 
CATEGORY  3 

3A02A.h 
CATEGORY  4 

4A03A.C  (having  a  CTP  of  1.000 
MTOPS  or  less) 

4A03A.h  (having  a  3-D  vtH:tor  rate 
less  than  3M  vectors/sec.) 

4A03A  k 

4BniA 

4R()2A 

-;Bn3A 

4C01A 
CATEGORY  5 

5A02.-\  (except  .h  and   i) 

.5A03A 

3  AG  4  A 

5Aft5A 

5A06A 

5B01A 

5n02A 

5C01A 

5D01A 

5D02A 

5D03A 
C^TEC^RY  6 

6A0lA.b 

r,A02A.a.4 

fiA03A.a.l 

6A04A.f 

RA0.S.A.c.2.a 

f^AOoA.d 

f)A05A.e 

6B05A 

6A08A.b 

6A08A.C 

fiAOHA.I.l 

RC02A.C 

6C04A.h 

6D03A.d 
CATEGORY  8 

8A02.A.e.2 
C\TEGORY  9 

9B01A.a 

SBOlA.b 

9B0lA.f 

9B0lA.h 

9B05A 

9B06A 

PART  774— {AMENDED] 

5.  Section  774.2  is  amended  by 
adding  a  new  paragmph  (o)  »o  read  as 
follows: 

§  774.2    Permissive  reexports.^ 

•         •         •         •         • 

(o)  Reexports  to  or  among  destinations 
in  Country  Groups  QWY  and  tlie 
People's  Republic  of  China  of  items  that 
may  be  exported  directly  from  the 
United  States  to  those  destinations 
under  General  License  GLX.  Reexporters 
are  specifically  cautioned  tliat  GLX  does 
not  permit  export  or  retransfer  to 
military  end-users  or  military  end-uses. 


'  Sf!p  §  774.9  for  e'ffH.T  on  fon^ijin  laws. 
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Dated:  March  30.  1<1»». 
Iain  S.  Baird, 

Of puty  Assistant  St^rretary-  for  Export 


Administration. 

U'R  Doc.  94-7936  F.ied  3-.<0-'>-; 

eiLiJNG  CODE  3510-OT-P 


i:u;i 


pir. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  89F-0031] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption;  Perfluorinated  Ion 
Exchange  Membranes 

AGENCY:  Food  and  Drug  Adn;;nistraiion. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the? 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  perfluorinated  ion 
exchange  membrane  intended  for 
repeated  use  in  the  treatment  of  bulk 
quantities  of  liquid  foods  at 
temperatures  up  to  70  °C  (158  °C)  The 
membrane  is  a  copolymer  of 
ethanesufonyl  fluoride.  2-(l-(difluoro- 
i(trinuoroethenyl)oxylmethyl]-l, 2.2.2- 
tetrafluoroethoxyl-1. 1.2.2. -tetrafluoro- 
vNith  tetrafluoroethylene  that  is 
subsequently  treated  to  hydrolyze  the 
sulfonyl  fluoride  group  to  the  sulfonic 
acid.  This  action  is  in  response  to  a 
petition  filed  by  E.  I.  du  Pont  de 
Nemours  and  Co. 

DATES:  Effective  April  4.  1994;  written 
oujections  and  requests  for  a  hearing  by 
M^y  4. 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklavm  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SVV.. 
Washington.  DC  20204.  202-254-9500 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  21.  1989  (54  FR  7519).  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4123)  had  been  Tiled  by  E.I.  du 
Pont  de  Nemours  and  Co..  Wilmington. 
DE  19898.  The  petition  proposed  that 
the  food  additive  regulations  in  part  173 
Secondary  Direct  Food  Addrtivps 
Pirmitted  in  Food  for  Human 
Consumption  [21  CFR  part  173)  be 
amended  to  provide  for  the  safe  use  of 


a  fluorocarbon  resin,  manufactured  by 
the  reaction  cf  tntrafluoroethylene  and 
perflunro(4-methyl-3,6-dioxa-7-octene- 
1 -sulfonyl  fluoride),  and  followed  by 
hydrolysis  of  the  sulfonyl  fluoride  group 
to  sulfonic  acid,  for  use  as  a  membrane 
to  process  food. 

FD.-\  has  evaluated  data  iij  the 
petition  and  other  r»;!evant  material.  The 
agtncy  concludes  that  the  proposed  use 
of  the  food  additive  is  safe,  and  that  part 
173  should  be  amended  by  adding  new 
§  173.21  to  subpart  A.  as  set  forth  below. 
The  additive  was  described  in  the  filing 
noitce  by  nomenclature  commonly  used 
in  industry.  In  accordance  with  agency 
policy,  the  listing  in  new  §  173.21  uses 
Chemical  Abstracts  nomenclature. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FD.A  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significtmt  impact  and  the  exddence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p  m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  4.  1994,  file  with 
the  Dockets  Management  Branch 
(address  above)  wTitten  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 


particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Managemf-nt  Branch 
between  9  am  and  4  p  m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  F'ederal  Food. 
Drug,  and  Cosmetic  Act  and  under 
autho.-ity  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  173  is 
amended  as  follows: 

PART  17J— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authorit}-:  Sees.  201.  402.  409  of  the 
Federal  Food.  Drug,  and  Cosmetic  Aft  (21 
I'SC.  321.  342.  348) 

2.  New  §  173.21  is  add«xl  to  subpart  A 
to  read  as  follows: 

§173.21    Perfluortnated  Ion  exchartge 
membranes. 

Substances  identified  in  paragraph  (a) 
of  this  section  may  be  safely  used  as  ion 
exchange  membranes  intended  for  use 
in  the  treatment  of  bulk  quantities  of 
liquid  food  under  the  following 
prescribed  conditions: 

(a)  Identity.  The  membrane  is  a 
copol>-merof  ethanesulfonyl  fluoride.  2- 
[l-ldifiuoro- 

((trifluoroetheiiyl)oxylmethyll-1.2,2.2- 
tetrafluoroethQxyl-l.l,2,2.-tetranuoro-. 
with  tPtrafiuoroethylene  that  has  betin 
subsequently  treated  to  hydrolyze  the 
sulfonyl  fluoride  group  to  the  sulfonic 
acid.  The  Chemical  Abstracts  Service 
name  of  this  polymer  is  ethanesulfonic 
acid.  2-(l-ldinuoro- 
[(trifluoroethenyl)oxylmethyl|-1.2.2.2- 
tetranuoroethoxyl-1.1.2,2,-tetrafluoro-, 
polymer  with  tetrafluoroethane  (CAS 
Reg.  No.  31175-20-9). 

(b)  Optional  adjuvant  sub-ilances.  The 
basic  polymer  identified  in  paragraph 
(a)  of  this  section  may  contain  optional 
adjuvant  substances  required  in  the 
production  of  such  basic  polymer. 
Tliese  optional  adjuvant  substances  may 
include  substances  used  in  accordance 
with  §  174.5  of  this  chapter. 

(c)  Conditions  of  use.  (1) 
Perfluorinated  ion  exchange  membranes 
described  in  paragraph  (a)  of  this 
section  may  be  u.sed  in  contact  with  all 
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types  of  liquid  foods  at  temperatures  not 
exceeding  70  "C  (158  T). 

(2)  Maximam  thickness  of  the 
copolymer  membrane  is  0.007  inch 
(0.017  centimeter). 

(3)  Perfluorinated  ion  exchange 
membranes  shall  be  maintained  in  a 
sanitary  manner  in  accordance  with 
current  good  manufacturing  practice  so 
as  to  prevent  microbial  adulteration  of 
food. 

(4)  To  assure  their  safe  use. 
perfluorinated  ionomer  membranes 
shall  be  thoroughly  cleaned  prior  to 
their  first  use  in  accordance  with 
current  good  manufacturing  practice. 

Dated:  Msrch  24.  1994. 
L.  Robert  Lake, 

Acting  Director,  Center  for  Food  Safely  and 
Applied  Xutnlion. 

IFR  Doc.  94-7883  Filed  4-1-94:  8  45  ami 
BILUNG  CODE  416O-01-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Bambermycins 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoechst- 
Roussel  Agri-Vet  Co.  The  NADA 
provides  for  expanding  the  use  of 
currently  approved  bambermycins- 
containing  Type  A  medicated  articles  to 
make  Type  C  medicated  feeds  for 
increased  rate  of  weight  gain  in  pasture 
cattle. 

EFFECTIVE  DATE:  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  J.  Caldwell,  Center  for 
Veterinary  Medicine  (HFV-126).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855,  301-594- 
1638. 

SUPPLr-VENTARY  INFORMATION:  Hoechst- 
Rousse!  Agri-Vet  Co.,  Rt.  202-206 
North.  P.O.  Box  2500.  Somer\ille.  N) 
08876-1253,  has  filed  N.ADA  141-034. 
The  N.^D.A  provides  for  expanding  the 
use  of  currently  approved  2-,  4-,  and  10- 
gram-per-pound  bambermycins- 
containi.ng  Type  A  medicated  a.rtK.les  to 
make  Type  C  medicated  feeds  for 
increased  rate  of  weight  gain  in  panlure 
cattle  (as  in  related  N.^DA  44-759 
which  iovers  broiler  chickens,  growing- 
finishing  swine,  growing  turkeys,  and 
cattle  fed  in  connnement  for  slaughter). 
The  NADA  is  approved  as  of  March  4, 
1994,  and  the  regulations  are  amended 


in  §  558.95(b)  (21  CFR  558.95(b))  to 
reflect  the  approval. 

As  provided  in  21  CFR  538.4(a)  and 
(d),  bambermycins  are  Category  I  drugs, 
which  as  the  sole  drug  ingredient,  do 
not  require  an  approved  Form  FDA  1900 
for  niaidng  Type  C  medicated  feeds  as 
in  approved  NADA  141-034  and  in 
§  558.95,  as  amended  herein. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2}(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  March  4, 1994, 
because  the  application  contains  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  and,  in  the  case  of  food- 
producing  animals,  human  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  essential  to  the 
approval  of  the  application  and 
conducted  or  sponsored  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  applies  only  to  the  claim  of 
increased  rate  of  weight  gain  in  pasture 
cattle  for  which  the  application  is  being 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  findinc  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
,  Drug,  and  Co.smelic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b.  371). 

2.  Section  558.95  is  amended  by 
adding  new  paragraph  (b)(4)(ii)  to  read 
as  follows: 

§  558.95    Bambermycins. 

«         •         •         *         * 

(b)*   *   * 

(4)*    *    * 

(ii)  Amount  per  ton.  4  to  20  grams. 

[a]  Indications  for  use.  For  increased 
rate  of  weight  gain. 

[h]  Limitations.  Feed  continuously  to 
pasture  cattle  (slaughter,  stocker,  and 
feeder)  at  a  rate  of  10  to  20  milligrams 
of  bambermycins  per  head  per  day  in  at 
least  1  pound  and  not  more  than  10 
pounds  of  Type  C  medicated  feed.  Not 
for  use  in  animals  intended  for 
breeding. 
•         *         •         *         • 

Dated;  March  25.  1994. 
Richard  H.  Teske, 

Acting  Director.  Center  for  Veterinary 

Medicine. 

IFR  Doc  94-7884  Filed  4-1-94;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 

22  CFR  Part  126 
[Public  Notice  1972] 

Amendment  to  ttie  International  Traffic 
in  Arms  Regulations  Proscribed  List 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  the  following  countries: 
Albania,  Bulgaria,  Cambodia,  Estonia, 
Latvia,  Lithuania  and  Romania.  The 
regulations  are  also  amended  to  add 
Hditi,  as  a  result  of  the  UN  arms 
embargo  against  it,  and  to  add  Sudan.  A 
new  provision  is  added  to  reflect  the 
qualified  embargo  of  Angola  which  is 
set  forth  in  Executive  Order  12865  of 
September  26, 1993  and  which  is  also 
implemented  by  the  UNITA  (Angola) 
Sanctions  Regulations  published  by  the 
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Orfii:e  of  Foreign  As.sets  Cont«ii. 
Department  of  the  Treasury  on 
December  10.  1993  (58  FR  64904). 
EFFECTIVE  DATE:  April  4.  1994 
FOR  FURTHER  INFORWATtON  CONTACT: 
Andrew  P.  Chmt;h.  Office  of  Export 
Control  Policy.  Bureau  of  Political- 
Military  Affairs.  Department  of  State 
f2n2-f)47-42,31). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  is  amending  the 
ITAR  to  reflftct  that  it  is  no  longer  the 
policy  of  the  United  States  to.  pursuant 
to  22  CTR  126.1.  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  foror  orij^inating  in  the 
following  countries:  Albania.  Bulgaria. 
Cambodia.  Estonia.  Latvia,  Lithuania 
a:id  Romania.  With  respect  to  these 
coiintries.  all  requests  for  approval 
involving  items  covered  by  the  U.S. 
Munition.s  List  (22  CFR  part  121)  will  l* 
reviewed  on  a  case-hy-ca.se  basis. 

With  renpeti  to  Albania,  Bulgaria. 
Estonia,  I^t-.  ia,  Lithuania  and  Romania. 
this  a(,{ion  is  taken  in  respon;*  to  the 
g'eat  progress  made  by  these  countries 
in  transforming  ihem.seUes  from 
authoritarian,  one-party  communist 
regimes  to  free  market  democracies 
(■-.i.'hhodia  is  removed  from  ihe 
previsions  of  §  12fi.l(3)  as  a  result  of  the 
i:;s*a!lation  of  a  new  and 
demorrattcally  -elpcted  government,  and 
the  end  of  miiltifortiona!  civil  conflict 
that  pingijt'd  iho  country  tor  over  a 
decade. 

Section  126  1(a)  is  amerded  to  add 
(I'liti  as  a  result  of  the  UN  arms  embargo 
against  it.  and  §126. 1(d)  is  amended  to 
add  Sudan,  which  was  designated  by 
the  Secretary  of  State  on  August  12, 
U)93  as  a  country  which  has  repeatedly 
provided  support  for  arts  of 
international  tc.-rorism. 

A  §  126.1(0  is  added  to  n>nect  t.he 
qualified  embargo  of  Angola  w.hich  is 
set  forth  in  Kicecutive  Order  12865  of 
September  26.  199.1  and  which  is  also 
implemented  by  the  UNITA  (Angola) 
Sanctions  Rej^ula'ions  published  by  the 
Office  of  Foreign  Aswts  Control. 
Departm.ent  of  the  Treasurv .  at  58  FR 
64P04. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
this  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291 
(46  VR  13193)  and  the  procedures  of  5 
U.S.C.  553  and  554.  This  fmal  rule  does 
not  contain  a  new  or  amended 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  munitions.  Exports. 


According)>'.  for  the  reasons  set  forth 
in  the  preamble,  and  under  the 
authority  of  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778)  and 
Executive  Order  11958,  as  amended.  22 
CFR  subchapter  M  is  amended  as 
follows: 

PART  126-GENERAL  POUCtES  AND 
PROVISIONS 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sec.  38.  sec  42,  Arms  Export 
Ck.ntrol  Act,  90  Stat.  744  (22  U.S.C  2778, 
2780);  E.O.  11958.  42  FR  4311.  E-O.  11322. 
32  FK  119;  22  U.S.C.  2658.  uuless  othorwise 
noted. 

2.  Section  126.1  is  amended  by 
revising  paragraphs  (a)  and  (d).  and  by 
adding  paragraph  (f)  as  follows: 

§126.1    Prohibited  exports  and  sales  to 
certain  countries. 

(a)  General.  It  is  the  policy  of  the 
United  States  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  certain 
countries.  This  policy  applies  to 
Armenia.  Azerbaijan,  Belarus,  Cuba, 
Cieorgia.  Iran.  Iraq.  Kazaklistan. 
Kyrgyzstan,  Libya.  Moldova.  Mongolia, 
North  Korea.  Russia,  South  Africa. 
Syria.  Tajikistan,  Tiu-k.menistan, 
L'kraine.  Uzbekistan  and  Vietnam.  This 
policy  also  applies  to  countries  with 
respect  to  which  the  United  States 
maintains  an  ai-n-s  embargo  (e.g.,  Burma. 
China.  Haiti.  Liberia,  SomaUa,  Sudan, 
the  former  Yugoslavia,  and  Zaire)  or 
whenever  an  export  would  not 
othenvise  be  in  furtherance  of  world 
peace  ar.d  the  security  and  foreign 
policy  of  the  United  States. 
Comprehensive  arms  embargoes  are 
normal  Iv  the  subjet:!  of  a  State 
Department  notice  published  in  the 
Federal  Register.  The  exemptions 
provided  in  the  regulations  in  this 
subchapter,  except  §§  123.17  and 
125.4(bj(13)  otthis  subchapter,  do  not 
apply  with  respect  to  articles  originating 
in  or  for  export  to  any  proscribed 
countries  or  areas 
%        •        •         •         • 

(d)  Terrorism.' Exports  to  countries 
which  the  Secretary  of  State  has 
determined  to  have  repeatedly  provided 
support  for  act  of  international  terrorism 
are  contrary  to  the  foreign  policy  of  the 
United  Stales  and  are  thus  subject  to  the 
policy  specified  in  paragraph  (a)  of  this 
section  and  the  requirements  of  section 
40  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2780)  and  the  Omnibus 
Diplomatic  Security  and  Anti-Terrorisin 
Act  of  1986  (22  U.S.C.  4801,  note).  The 
countries  in  this  category  are:  Cuba, 


Iran.  Iraq,  Libya,  North  Korea,  Sudan 
and  Syria.  The  same  countries  are 
identified  pursuant  to  section  6(j)  of  the 
Export  Administration  Act.  as  amended 
(50U.S.C.  App.  2405(j)). 
•         •         •         •         • 

(f)  Angola.  Consistent  with  U.N. 
Security  Council  Resolution  864  of 
September  15. 1993.  on  arms  embargo 
exists  with  respect  to  L^NTTA. 
Accordingly,  exports  subject  to  this 
subchapter  are  prohibited  in  accordance 
with  Security  Council  Resolution  864. 
Executive  Order  12865  of  September  29. 
1993,  and  the  UNITA  (Angola) 
Sanctions  Regulations  issued  by  the 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury,  on 
December  10,  1993  (58  FR  64904). 

Date:  Ntarch  23.  1994. 

Lyon  E.  Dcvik, 

(  nder  SetrPtary  for  International  St-^-  urity 
Affain,. 

|FR  Doc.  94-8003  Filed  4  -1  -94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  BO 

[FRL^»857-e] 

Approval  of  Tennessee's  Petition  To 
Relax  the  Federal  Reid  Vapor  Pressure 
Volatility  Standard  From  7.8  psi  to  9.0 
psi 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  document  EPA  is 
epproving  as  a  direct  final  rule 
Tennessee's  petition  to  relax  the  Reid 
Vapor  Pressure  Standard  (RVP) 
applicable  to  gasoline  introduced  info 
commerce  from  )une  1  to  September  15 
in  the  former  Knox  County  ozone 
nonattainment  area  from  7.8  pounds  per 
square  inches  (psi)  to  9.0  psi.  Knox 
County,  Tennessee  has  met  the 
requirem.ents  for  redesignation  from 
nonattainment  to  attainment  status 
contained  in  section  107(d)(3);E)  of  the 
Clean  Air  Act.  Tennessee's  petition  is 
based  on  evidence  that  the  Knox  County 
area  does  not  need  the  7.8  psi  standard 
to  maintain  ozone  attairmaent.  EPA 
believes  that  further  imposition  of  the 
7.8  psi  volatility  standard  would  impose 
needless  costs  in  light  of  Tennessee's 
attainment  of  the  National  Ambient  Air 
Quality  standard.  This  action  is  being 
ta^en  without  prior  proposal  because 
EPA  believes  that  this  final  rulemaking 
is  noncontroversial,  for  the  reasons 
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discussed  above  and  due  to  the  limited 
scope  of  this  rjlemaking. 
DATES:  This  action  will  be  effective  on 
June  3, 1994  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
notice  of  intention  to  submit  adverse 
comments  is  received  within  the  30 
days,  EPA  will  withdraw  this  final  rule 
and  re-publish  a  notice  of  proposed 
rulemalcing  in  the  Federal  Register. 
Please  direct  all  correspondence  to  the 
following  addresses. 
ADDRESSES:  Comments  should  be 
sub.Tiitted  (in  duplicate  if  possible)  to 
Docket  A-94-07.  The  docket  is  located 
at  the  Air  and  Radiation  Docket  and 
Information  Center  (formerly  known  as 
the  "Air  Docket")  (LE-131).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460,  in 
room  M-1500  Waterside  Mall.  EPA  has 
placed  materials  relevant  to  this 
rulemaking  in  the  docket.  Documents  be 
inspected  from  8  a.m.  to  4  p.m.  Monday 
tlirough  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  material. 

A  copy  of  comments  should  also  be 
sent  to  the  EPA  contact  person  at  the 
following  address:  Anne-Marie  Cooney, 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  401  M 
Street  SW.  (6406-J),  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne-Marie  Cooney  of  the  Regional/ 
State/Local  Coordination  Section  at 
(202)  233-9013.  See  the  ADDRESSES 
section  for  the  mailing  address. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  describes  EPA's  final 
action  to  approve  Tennessee's  request  to 
change  the  federal  Reid  Vapor  Pre?^.sure 
(RVP)  standard  of  7.8  psi  to  9.0  psi  in 
the  former  Knox  County  ozone 
nonattainment  area  from  June  1  to 
September  15.  The  remainder  of  this 
notice  is  divided  into  five  parts.  Section 
II  provides  the  background  for  this 
a(.tion.  Section  III  provides  the  Agency's 
policy  regarding  relaxation  of  voiatility 
standards  in  nonattainment  areas 
redesignated  as  attainment.  Section  IV 
reviews  the  Tennessee  request  and 
supporting  evidence.  Section  V  reviews 
EPA's  redesignation  of  Knox  County  as 
attainment.  Finally,  Section  VI  presents 
EPA's  action  and  rationale. 

II.  Background 

On  August  19,  1987,  EPA  proposed  a 
two-phase  national  program  to  reduce 
summertime  gasoline  volatility,  i  EPA 
found  that  gasoline  had  become 


increasingly  volatile,  which  caused  an 
increase  in  evaporative  emissions  from 
gasoline-powered  sources.  These 
emissions  are  volatile  organic 
compounds  (VOCs),  a  precursor  of 
ozone.  These  gasoline-related  emissions 
are  currently  a  major  contributor  to  the 
nation's  serious  ground  level  ozone 
problem,  which  harms  human  health 
and  the  public  welfare.  The  Agency 
published  a  Notice  of  Final  Rulemaking 
on  March  22.  1989  that  promulgated 
Phase  I  of  the  program  to  require  VOC 
reductions  by  the  beginning  of  the  1989 
summer  ozone  season. ^  The  Phase  II 
volatility  standards  were  finalized  on 
June  11, 1990 '  and  went  into  effect  May 
1,  1992. 

The  final  rule  for  the  Phase  I  program 
established  a  federal  volatility  standard 
in  Tennessee  of  10.5  psi  for  the  months 
of  May  and  June,  9.5  for  July  and 
August,  and  10.5  for  September  1 
through  September  15.  The  Pha.se  II  rule 
required  a  further  reduction  in  the 
volatility  standard  to  9.0  psi  for  May 
and  78  psi  for  June  1  through 
September  15  beginning  in  1992.  The 
Phase  I  and  Phase  II  standards  were 
applicable  on  a  statewide  basis. 

Congress  established  slightly  different 
requirements  for  the  fuel  volatility 
program  in  the  Clean  Air  Act 
Amendments  of  1990.  Section  211(h)(1) 
of  the  Act,  as  amended,  required  that 
EPA  promulgate  regulations  making  it 
unlawful  to  sell,  offer  for  sale,  dispense, 
supply,  offer  for  supply,  transport,  or 
introduce  into  commerce,  gasoline  with 
an  RVP  level  in  excess  of  9.0  psi  during 
the  high  ozone  season  as  defined  by  the 
Administrator.  It  further  provides  that 
EPA  shall  establish  more  stringent  RVP 
standards  in  nonattainment  areas  if  EPA 
finds  such  standards  are  "necessary  to 
achieve  comparable  evaporative 
emissions  reductions,  on  a  per  vehicle 
basis,  in  such  areas,  taking  into 
consideration  the  enforceability  of  such 
standards,  the  need  of  an  area  for 
emissions  control,  and  economic 
factors."  Section  211(h)  prohibits  the 
regulations  from  establishing  a  volatility 
standard  more  stringent  than  9.0  psi  in 
an  attainment  area,  although  it  allows 
EPA  to  impose  a  lower  standard  in  any 
former  ozone  nonattainment  area  which 
is  redesignated  as  being  in  attainment. 

On  May  29, 1991.  EPA  published  a 
Notice  of  Proposed  Rulemaking  which 
modified  the  Phase  II  summer  ozone 
volatility  standards  to  reflect  new 
section  211(h)  of  the  Act.-*  In  this  notice, 
EPA  proposed  that,  beginning  in  1992, 
the  RVP  standard  be  9.0  psi  in  all 


attainment  areas  where  this  standard 
was  not  already  in  place.  The  effect  of 
this  proposal  was  to  prohibit  the  saJe  of 
gasoline  with  a  Reid  Vapor  Pressure 
above  9.0  psi  during  the  summer  ozone 
season  in  all  areas  designated 
attainment  for  ozone  for  1992  and 
beyond.  For  areas  that  have  been 
designated  as  nonattainment,  EPA 
proposed  that  the  original  Phase  II 
standards  published  on  June  11, 1990 
should  not  be  changed.  On  December 
12, 1991  EPA  finalized  these 
modifications.* 

On  November  6,  1991,  EPA  issued  its 
ozone  nonattainment  designations  in 
the  Federal  Register  pursuant  to  section 
107(d)(1)(C)  of  the  Act,  as  amended.  In 
the  November  6.  1991  notice,  EPA 
designated  Knox  County  as  a 
"marginal"  nonattainment  area  for 
ozone.  Under  the  original  Phase  11  rule, 
a  statewide  standard  was  established  in 
Tennessee  that  required  7.8  psi  gasoline 
to  be  provided  from  June  1  to  September 
15.  In  the  December  12, 1991  final  rule, 
EPA  modified  RVP  standards  for 
Tennessee  to  require  that  those  areas 
designated  in  Tennessee  as 
nonattainment  in  the  November  6, 1991 
notice  be  provided  with  7.8  psi  gasoline, 
and  that  the  remainder  of  Tennessee  be 
supplied  with  9.0  psi  gasoline. 

III.  EPA  Policy  Regarding  Relaxation  of 
Volatility  Standards  in  Nonattainment 
Areas  Redesignated  as  Attainment 

Under  the  amended  Phase  II 
regulations,  any  change  in  the  volatility 
standard  for  an  area  must  be 
accomplished  through  a  separate 
rulemaking  revising  the  applicable 
standard  for  that  area,  even  for  an  area 
that  was  designated  as  nonattainment  in 
the  November  6,  1991  notice  but  is 
subsequently  redesignated  as  being  in 
attainment.*^  Thus,  for  nonattainment 
areas  where  EPA  mandated  a  phase  11 
volatility  standard  of  7.8  psi  RVP  in  the 
December  12,  1991  rulemaking,  the  7.8 
psi  standard  will  remain  in  effect,  even 
after  such  an  area  is  redesignated  as 
being  in  attainment,  until  a  separate 
rulemaking  is  completed  that  revises  the 
RVP  standard  in  that  area  from  7.8  psi 
to  9.0  psi.7 

The  Agency  believes  that  relaxation  of 
any  RVP  standard  change  is  best 


'  •,:  KK  ^::74  (August  16. 1087). 


J  54  FR  1 1B68  (March  22.  1989) 
'  54  FR  23658  (June  11.  1990). 
'58FR  24242  (Mav  29.  19911 


'  56  FR  64704  (December  12,  1991). 

'  Relaxation  of  RVP  standards  associated  with  the 
redesignation  process  was  discussed  In  the 
preamble  lo  EPA's  final  rule  modifying  the  Phase 
n  volatility  standards  (56  FR  64706.  Decemlier  12, 
1991). 

'Similarly,  when  an  area  originally  designated 
being  in  attainment  is  redesignated  nonattainment, 
the  volatility  level  of  ihe  gasoline  will  stay  at  9.0 
psi  RVP  unless  and  until  EPA  promulgates  a 
rulem.-iking  changing  Ihe  RVP  in  that  area  (56  FR 
64706  December  12.  1991). 
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accomplished  in  conjunction  with  the 
redesignation  process.  In  order  for  an 
ozone  nonattainment  area  to  be 
redesignated  as  being  in  attainment  for 
ozone,  revised  section  107(d)(3)  of  the 
Act  requires  the  state  to  make  a 
showing,  pursuant  to  section  175A  of 
the  Act,  that  the  area  is  capable  of 
maintaining  attainment  for  the  ozone 
NAAQS  for  ten  years.  This  maintenance 
plan  may  demonstrate  that  the  area  is 
capable  of  maintaining  attainment  for 
ten  years  without  the  more  stringent 
volatility  standard.  However,  the 
maintenance  plan  could  also  show  that 
the  more  stringent  volatility  standard  is 
or  may  be  necessary  for  the  area  to 
maintain  its  attainment  with  the  ozone 
NAAQS.  Therefore,  in  the  context  of  a 
request  for  redesignation.  the  Agency 
will  not  relax  the  volatility  standard 
unless  the  maintenance  plan 
demonstrates  to  the  satisfaction  of  the 
Agency  that  the  area  will  maintain 
attainment  for  ten  years  without  the 
need  for  the  more  stringent  volatility 
standard." 

IV.  Tennessee's  Redesignation  Request 
and  Maintenance  Plan;  Request  for 
Change  in  Federal  RVP  Standard 

On  August  26,  1992.  the  State  of 
Tennessee,  through  the  Tennessee 
Department  of  Conservation  and 
Environment,  submitted  to  EPA  both  a 
request  to  redesignate  Knox  County 
(classified  as  a  marginal  nonattainment 
area)  from  nonattainment  to  attainment 
for  ozone  and  a  maintenance  plan.  The 
redesignation  request  was  based  on 
three  years  of  ambient  monitoring  data 
which  showed  that  Knox  County  had  no 
violations  of  the  ozone  standard  during 
the  three  year  period  of  1989  through 
1991,  and  was  also  based  on 
Tennessee's  implementation  of  EPA- 
approved  ozone  control  strategies.^ 

The  projected  inventory  for  Knox 
County  showed  that,  even  with  the  9.0 
psi  RVP  standard,  the  total  emissions  for 
VOC.  NOx.  and  CO  for  the  year  2004 


"  As  stated  in  the  preamble  for  the  Agency's 
initial  Phase  D  volatility  standards  (see  55  FR 
23609).  and  in  the  preamble  in  the  proposal  to 
revise  those  standards  (56  FR  24244).  EPA  may  also 
promulgate  a  rule  to  revise  the  volatility  standard 
in  a  particular  nonattainment  area  in  order  to 
enhance  local  air  quality  and/or  increase  the 
economic  efficiency  of  the  program.  The  Governor 
of  a  state,  or  his  designee,  may  petition  EPA  for  a 
less  stringent  standard  if  such  a  standard  is 
consistent  with  the  requirements  of  the  Act  and  if 
the  state  can  document  (1)  particular  local 
economic  impact  that  makes  the  less  stringent 
standard  appropriate  and  (2)  sufficient  alternative 
programs  to  achieve  attainment  and  maintenance  of 
the  NAAQS  for  ozone. 

«It  should  also  be  noted  that  there  were  no 
exceedances  of  the  ozone  standard  during  1992  or 
1993. 


will  be  less  than  the  1990  base  year  total 
emissions  for  those  pollutants. 

Accompanying  the  redesignation 
request  was  a  request  to  revise  the 
Federal  RVP  standard  for  Knox  County 
from  7.8  psi  to  9.0  psi.  Tennessee's 
maintenance  demonstration  assumed  a 
9.0  psi  standard  for  RVT.  EPA  deferred 
action  on  the  relaxation  of  the  RVP 
standard  until  after  redesignation  was 
completed. 

On  October  18.  1993  the  State  of 
Tennessee  Department  of  Environment 
and  Conservation  re-asserted  its  request 
that  the  EPA  revise  the  Federal  RVP 
standard  from  7.8  psi  to  9.0  psi  for  Knox 
County.  A  copy  of  the  letter,  signed  bv 
Mr.  John  \V.  Walton,  P.E..  Director. 
Tennessee,  Division  of  Air  Pollution 
Control,  has  been  placed  in  the  docket 
at  the  location  shown  in  the 
"ADDRESSES  "  section  of  this  notice. 

V.  EPA  Approval  of  the  Knox  County 
Maintenance  Plan  and  Redesignation 

On  September  27.  1993.io  EPA 
announced  a  direct  final  rule  in  the 
Federal  Register  that  approved  the 
maintenance  plan  and  redesignation  of 
Knox  County.  Tennessee,  to  attainment 
for  ozone. 

In  this  rulemaking,  EPA's  Regional 
Administrator  for  Region  IV  determined 
that  the  State  had  met  and  fulfilled  the 
requirements  for  redesignation 
contained  in  section  107(d)(3)(E)  of  the 
Clean  Air  Act  Amendments  of  1990. 
Information  relevant  to  this 
redesignation  can  be  viewed  during 
normal  business  hours  at  the  following 
locations: 

Public  Information  Reference  Unit,  United 
States  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington,  DC  20460. 

Region  IV  Air  Programs  Branch.  United 
States  Environmental  Protection  Agency. 
345  Courtland  Street.  Atlanta,  Georgia 
30365. 

Division  of  Air  Pollution  Control.  Tennessee 
Department  of  Conservation  and 
Environment.  L&C  Annex.  9th  Floor.  401 
Church  Street.  Nashville.  Tennessee 
37243-1531. 

Knox  County  Department  of  Air  Pollution 
Control.  City/County  Building,  Suite  459. 
400  West  Main  Avenue.  Knoxville, 
Tennessee  37902. 

Persons  interested  in  further 
information  about  the  redesignation 
may  also  contact  Mr.  Bill  Denman,  Air 
Programs  Branch,  U.S.  EPA.  345 
Courtland  Street,  Atlanta,  Georgia 
30365.  (404)  347-2864. 

Included  in  that  determination  were 
findings  that  the  area  had  attained  the 
NAAQS  for  ozone,  that  the 
improvements  in  air  quality  were  due  to 
permanent  and  enforceable  emission 


reductions,  and  that  the  Administrator 
has  fully  approved  a  maintenance  plan 
for  the  area  as  meeting  the  requirements 
of  section  175Aof  the  Act.n 

The  finding  that  the  area  had  attained 
the  NAAQS  for  ozone  was  based  on  the 
data  indicating  that  Knox  County  had 
no  violations  in  1989.  1990  and  1991. 
The  finding  that  permanent  enforceable 
VOC  emissions  reductions  have  been 
obtained  was  based  on  evidence  that 
emissions  had  been  reduced  in  Knox 
County  as  a  result  of  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP)  and 
reduced  gasoline  RVP  requirements 
effective  in  1989. 

In  finding  that  the  maintenance  plan 
meets  the  requirements  of  section  175.\, 
EPA  cited  the  elements  of  the  plan 
discussed  above.  EPA  noted  that  the 
plan  relied  on  a  gasoline  volatility  level 
of  9.0  psi  RVP.  not  7.8  psi.  as  is  required 
under  current  regulations.  Moreover,  the 
final  rule  found  that  Knox  County  had 
demonstrated  that  it  can  maintain  the 
ozone  N.\AQS  using  the  less  stringent 
volatility  level  of  9.0  psi  R\T.  On  that 
basis,  the  maintenance  plan  was 
approved.  No  significant  comments 
were  received  subsequently  and  the 
redesignation  of  Knox  County  to 
attainment  for  ozone  became  effective 
October  27. 1993. 

VI.  Today's  Final  Action 

EPA  is  today  relaxing  the  RVP 
standard  for  Knox  County.  Tennessee 
from  7.8  psi  to  9.0  psi.  The  effective 
date  of  this  rule  is  on  June  3. 1994. 
Tennessee  has  met  the  criteria  for 
relaxation  of  the  RVP  standard 
discussed  in  the  December  12.  1991 
notice.  The  State  has  in  place  a  fully 
approved  implementation  plan  for  Knox 
County  that  demonstrates  tliat  the 
county  can  maintain  the  ozone  NAAQS 
with  a  9.0  psi  standard. 

Tennessee's  approved 
implementation  and  maintenance  plan 
does  not  require  a  RVP  standard  more 
stringent  than  9.0  psi.  EPA's  approval  of 
this  plan  was  based  on  evidence  that  the 
Knox  County  area  can  maintain  ozone 
attainment  for  ten  years  with  a  9.0  psi 
standard.  Based  upon  the  approval  of 
the  maintenance  plan.  EPA  believes 
sufficient  alternative  programs  are  in 
place  to  achieve  attainment  and 
maintenance  of  the  ozone  NAAQS  and 


"•See  58  FB  50271  (September  27. 1993). 


'I  Section  175A  sets  forth  requirements  for 
maintenance  plans.  Section  17SA(a)  requires  each 
State  which  submits  a  redesignation  request  under 
section  107(d)  to  submit  a  State  Implementation 
Plan  (SIP)  revision  to  provide  for  maintenance  of 
the  applicable  air  quality  standard  for  at  least  10 
years  after  redesignation.  Section  17SA(d)  requires 
inclusion  in  the  SIP  of  such  contingency  measures 
as  the  EPA  Administrator  deems  necessary  to  assure 
the  State  will  promptly  correct  any  violation  of  the 
standard  which  occurs  after  redesigrution. 


^ 
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that  further  imposition  of  the  7.8  psi 
volatility  standard  would  impose 
needless  costs  to  consumers. *2 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  relaxation  in  the  RVP 
regulation  is  noncontroversial,  the  effect 
of  this  rulemaking  is  limited  to  Knox 
County,  Tennessee,  and  EPA  anticipates 
no  significant  comments  on  this  action. 
Today's  action  is  based  on  the  same 
information  that  EPA  relied  on  in  its 
approval  of  Tennessee's  maintenance 
plan.  EPA  received  no  significant 
adverse  comments  regarding  its 
approval  of  the  maintenance  plan  or  the 
redesignation  of  Knox  County  to 
attainment. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice, 
unless  notice  is  received  within  30  days 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  such  notice  is 
received,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published.  One  notice,  which  will  be 
published  before  the  effective  date,  will 
withdraw  the  final  action.  Another 
notice  will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 
Interested  persons  are  invited  to  submit 
comments  on  this  proposed  approval. 
EPA  will  consider  all  comments 
received  within  thirty  days  of  the 
publication  of  this  notice. 

Consequently,  this  procedure  still 
allows  the  opportunity  for  public 
comment  and  opportunity  for  oral 
presentation  of  data  that  is  required 
under  CAA  section  307(d).  This 
procedure  merely  provides  an  expedited 
procedure  for  final  action  where  a 
rulemaking  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected. 

VII.  Environmental  Impact 

The  amendment  is  not  expected  to 
cause  Knox  County  to  violate  the 
NAAQS  for  ozone.  The  Knox  County 
nonattainment  area  has  met  the  NAAQS 
since  1989.  That  is,  Knox  County,  has 
not  recorded  an  exceedance  during  the 
time  when  the  RVP  standard  in  Knox 
County  was  no  more  stringent  than  9.0 
psi. 


VIII.  Economic  Impact 

The  relaxation  of  the  7.8  psi  standard 
to  9.0  psi  will  result  in  a  cost  savings 
to  consumers  of  approximately  1.1  cents 
per  gallon  at  the  pump. 

IX.  Administrative  Requirements 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  through  612, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  which  describes  the  impact  of 
the  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  such  circumstances,  a 
regulatory  flexibility  analysis  is  not 
required. 

Under  Section  605  of  the  Regulatory 
Flexibility  Act,  I  certify  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  regulatory  revision  is 
limited  to  the  Knox  County  area  and 
should  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  regulations,  therefore,  do 
not  require  a  regulatory  flexibility 
analysis. 

Under  Executive  Oder  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv: 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Specifically,  this  rule  will 
not  have  an  annual  effect  on  the 
economy  in  excess  of  $100  million,  have 
a  significant  adverse  impact  on 
competition,  investment,  employment 
or  innovation,  or  resuh  in  a  major  price 
increase.  In  fact,  as  discussed  above, 
this  action  will  reduce  the  cost  of 
compliance  with  Federal  requirements 
in  this  area. 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  use.  3501,  EPA  must 
obtain  OMB  clearance  for  any  activity 
that  will  involve  collecting  substantially 
the  same  information  from  10  or  more 
non-Federal  respondents.  This  direct 
final  rule  does  not  create  any  new 
information  requirements  or  contain  any 
new  information  collection  activities. 

List  of  Subjects  in  40  CFR  Part  80 

Administrative  practice  and 
procedures,  Air  pollution  control, 
Environmental  protection.  Motor 
vehicle  and  motor  vehicle  engines.  Fuel 
additives,  Gasoline,  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28, 1994. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211.  and  301(a)  of 

the  Clean  Air  Act  as  amended  (42  U.S.C 
7414,  7345  and  7601(a)). 

2.  Section  80.27  is  amended  by 
revising  the  entry  for  "Tennessee"  in 
the  table  in  paragraph  (a)(2)  to  read  as 
follows: 

§  80.27    Controls  and  prohlbKkms  on 
gasoline  voiatimy. 

(a)*   •   • 
,2).    .   . 


'J  In  the  May  29.  1991  notice  proposing  to  modify 
the  Phase  D  volatiUty  standards.  EPA  estimated  that 
the  7.8  psi  standard  will  increase  the  cost  of 


gasoline  by  approximately  1.1  cents  per  gallon  over 
the  9  0  psi  standard. 
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Applicable  Standards  '  1992  and  Subsequent  Years 


state 


May 


June 


July 


Aug. 


Sept. 


Tennessee; 

Knox  County 

All  other  volatility  nonattainment  areas 


9.0 
9.0 


9.0 
7.8 


9.0 
7.8 


9.0 
7.8 


9.0 
7.8 


I  Standards  are  expressed  in  pounds  per  square  inch  (psi). 


(FR  Doc.  94-7981  Filed  4-1-94;  8:45  am) 
BILUNG  CODE  6560-60-P 


40CFRPart80 
[FRL-4857-2] 

Approval  of  Colorado's  Petition  To 
Relax  the  Federal  Reid  Vapor  Pressure 
Volatility  Standard  for  Colorado  in 
1994  and  1995 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

SUMMARY:  In  today's  action  EPA  is 
issuing  as  a  direct  final  rule  approving 
the  State  of  Colorado's  petition  to  relax 
the  Reid  Vapor  Pressure  (RVP)  Standard 
applicable  to  gasoline  introduced  into 
commerce  in  the  Denver-Boulder  ozone 
nonattainment  area  from  June  1  to 
September  15  from  7.8  pounds  per 
square  inches  (psi)  to  9.0  psi  for  the 
years  1994  and  1995.  Federal  RVP 
standards  were  promulgated  by  EPA  on 
June  11,  1990  and  revised  on  December 
12. 1991.  pursuant  to  the  Clean  Air  Act. 
as  amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  A||). 
Colorado's  petition  is  based  on  evidence 
that  the  Denver-Boulder  area  does  not 
need  the  7.8  psi  standard  to  maintain 
ozone  attainment  in  the  near  term  and 
that  the  7.8  psi  standard  would  impose 
significant  costs  on  industry  and 
consumers.  Colorado's  petition  requests 
a  continuation  of  a  previous  relaxation 
for  the  RVP  standard  approved  by  the 
EPA  for  the  years  1992  and  1993.  This 
action  is  being  taken  without  prior 
notice  because  EPA  believes  that  this 
rulemaking  is  noncontroversial  due  to 
the  limited  scope  of  this  rulemaking. 
Colorado's  continued  attainment  of  the 
ozone  standard  and  for  the  reasons 
discussed  in  this  notice. 

DATES:  This  action  will  be  effective  on 
June  3.  1994  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
notice  of  intention  to  submit  adverse 


comments  is  received  within  the  30 
days,  EPA  will  withdraw  this  final  rule 
and  publish  a  notice  of  proposed 
rulemaking  in  the  Federal  Register. 
Please  direct  all  correspondence  to  the 
following  addresses. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to 
Docket  A-94-01.  The  docket  is  located 
at  the  Air  Docket  Section  (LE-131).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460.  in 
room  M-1500  Waterside  Mall.  EPA  has 
placed  materials  relevant  to  this 
rulemaking  in  the  docket.  Documents 
may  be  inspected  from  8:30  a.m.  to  12 
p.m.  and  from  1;30  p.m.  to  3:30  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

A  copy  of  comments  should  also  be 
sent  to  the  EPA  contact  at  the  following 
address:  Michael  Ball.  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  and  Radiation.  401  M 
Street  SW.  (6406-J).  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ball  of  the  Regional/State/Local 
Coordination  Section  at  (202)  233-9005. 
See  the  ADDRESSES  caption  for  the 
mailing  address. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  19,  1987,  EPA  proposed  a 
two-phase  national  program  to  reduce 
summertime  gasoline  volatility.'  EPA 
found  that  gasoline  had  become 
increasingly  volatile,  which  caused  an 
increase  in  evaporative  emissions  from 
gasoline  powered  sources.  These 
emissions  are  volatile  organic 
compounds  (VOCs),  a  precursor  of 
ozone  and  a  major  contributor  to  the 
nation's  serious  ground  level  ozone 
problem  which  results  in  harm  to 
human  health  and  to  the  public  welfare. 
The  Agency  published  a  Notice  of  Final 
Rulemaking  on  March  22, 1989  that  put 
into  place  Phase  I  of  the  program  to 


require  VOC  reductions  available 
through  refining  changes  that  could  be 
accomplished  by  the  beginning  of  the 
1989  summer  ozone  season.^  The  Phase 
II  volatility  standards  were  finalized  on 
June  11, 1990  5  and  went  into  effect  May 
1.  1992.'« 

The  final  rule  for  the  Phase  I  program 
established  a  federal  volatility  standard 
in  Colorado  of  10.5  psi  for  the  month  of 
May.  and  9.5  for  June  through 
September  15.  The  Phase  11  rule 
required  a  further  reduction  in  the 
volatility  standard  to  9.0  psi  for  May 
and  7.8  psi  for  June  1  through 
September  15  beginning  in  1992.  Under 
the  Phase  I  and  Phase  II  approach,  the 
gasoline  volatility  levels  were 
applicable  on  a  state-wide  basis. 

The  Clean  Air  Act  Amendments  of 
1990,  however,  established  new 
requirements  for  the  fuel  volatility 
program.  Section  211(h)  of  the  Act  as 
amended  required  that  EPA  modify  the 
Phase  II  fuel  volatility  program.  Section 
211(h)(1)  requires  that  EPA  promulgate 
regulations  making  it  unlawful  to  sell, 
offer  for  sale,  dispense,  supply,  offer  for 
supply,  transport,  or  introduce  into 
commerce,  gasoline  with  an  RVT  level 
in  excess  of  9.0  psi  during  the  high 
ozone  season  as  defined  by  the 
Administrator.  It  further  provides  that 
EPA  shall  establish  more  stringent  RVP 
standards  in  nonattainment  areas  if  EPA 
finds  such  standards  are  "necessary  to 
achieve  comparable  evaporative 
emissions  reductions,  on  a  per  vehicle 
basis,  in  such  areas,  taking  into 
consideration  the  enforceability  of  such 
standards,  the  need  of  an  area  for 
emission  control,  and  economic 
factors."  The  Act  also  allows  EPA  to 
impose  an  RVP  standard  lower  than  9.0 
psi  in  any  former  ozone  nonattainment 
area  which  is  redesignated  as  being  in 
attainment. 


'  52  FR  31274  (.\ugusl  16.  1987). 


'54FR  11868(Mjrch22.  1989). 

'54  FR  23658  (June  11.  1990). 

*  As  described  in  greater  detail  in  the  Background 
section,  the  Phase  II  regulations  were 
repromulgated  to  incorporate  changes  in  the  federal 
RVP  program  as  directed  by  the  Act. 
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On  May  29. 1991.  EPA  published  a 
Notice  of  Proposed  Rulemaking  which 
modiHed  the  Phase  II  summer  ozone 
volatility  standards  to  reflect  new 
section  211(h)  of  the  Act.''  In  this  notice, 
EPA  proposed  that,  beginning  in  1992, 
the  RVP  standard  would  be  9.0  psi  in  all 
attainment  areas  where  this  standard 
was  not  already  in  place.  The  effect  of 
this  proposal  was  to  prohibit  the  sale  of 
gasoline  with  a  Reid  Vapor  Pressure 
above  9.0  psi  during  the  summer  ozone 
season  in  all  areas  designated 
attainment  for  ozone  for  1992  and 
beyond.  For  areas  that  had  been 
designated  as  nonattainment,  EPA 
proposed  that  the  original  Phase  II 
standard.s  published  on  June  11.  1990 
not  be  changed.  On  December  12. 1991 
EPA  Rnalized  these  modifications,'' 

The  Denver-Boulder  metropolitan 
area  is  designated  nonattainment  for  the 
ozone  NAAQS.  The  nonattainment  area 
which  encompasses  Denver's  entire  six- 
county  Consolidated  Metropolitan 
Statistical  Area,  with  the  exception  of 
Rocky  Mountain  National  Park  in 
Boulder  County  and  the  eastern  portions 
of  Adams  and  Arapahoe  Counties. 
Under  the  Phase  11  rule  finalized  on 
December  12, 1991.  the  standard 
applicable  in  the  Denver-Boulder 
nonattainment  area  beginning  in  1992 
was  determined  to  be  9.0  psi  in  May  and 
7.8  psi  from  June  1  to  September  15. 
The  standard  applicable  in  other  areas 
of  Colorado  was  established  at  9.0  psi 
from  May  1  to  September  15. 

On  November  6. 1991,  EPA  issued  its 
ozone  nonattainment  designations  in 
the  Federal  Register  pursuant  to  section 
107(d)(1)(C)  of  the  Act,  as  amended.  In 
the  November  6. 1991  notice.  EPA 
designated  the  Denver-Boulder 
nonattainment  area  to  be  a  "transitional 
area"  as  determined  under  section  185A 
of  the  Act.  as  amended.  A  transitional 
area  is  "an  area  designated  as  an  ozone 
nonattainment  area  as  of  the  date  of 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (that)  has  not 
violated  the  national  primary  ambient 
air  quality  standard  for  ozone  for  the  36- 
month  period  commencing  on  January 
1, 1987,  and  ending  on  December  31, 
1989." 

As  stated  in  the  preamble  for  the 
Phase  II  volatility  controls''  and 
reiterated  in  the  proposed  change  to  the 
volatility  standards  published  on  May 
29, 1991,'«  EPA  will  rely  on  states  to 
initiate  changes  to  the  EPA  volatility 


'  56  FR  24242  (May  20,  1991). 

•56 FR  64704  (December  12, 1091). 

'The  Phase  II  Hnal  rjleiridking  estdbl:aheci 
procedures  by  which  stales  couid  peliiion  EP.^  for 
more  or  less  stringent  voUtility  stand.uus  55  FR 
23660  (June  11.  1980). 

•56  FR  24242  (M.iy  29,  1991). 


program  that  they  believe  will  enhance 
local  air  quality  and/or  increase  the 
economic  efficiency  of  the  program, 
within  the  statutory  limits.  EPA 
provided  a  mechanism  for  the  Governor 
of  a  state  to  request  a  less  stringent 
volatility  standard  for  some  month  or 
months,  if  the  petition  could 
demonstrate  the  existence  of  a  particular 
local  economic  impact  that  made  such 
changes  appropriate  and  if  the  petition 
could  demonstrate  that  sufficient 
alternative  programs  were  available  to 
achieve  attainment  and  maintenance  of 
the  ozone  National  Ambient  Air  Quality 
Standards  (NAAQS). 

II.  EPA's  Approval  of  Colorado's 
Petition  for  1992  and  1993 

On  October  16. 1991.  Governor  Roy 
Romer  requested  EPA  to  amend  the 
federal  RVP  standards  for  the  Denver- 
Boulder  ozone  nonattainment  area.  The 
specific  change  requested  was  to  relax 
the  7.8  psi  standard  for  the  Denver- 
Boulder  nonattainment  area  to  9.0  psi 
area  for  1992  and  1993.  The  Governor 
further  requested  that  the  7.8  psi 
standard  take  effect  beginning  in  June  of 
1994,  unless  the  State  of  Colorado 
specifically  requested  via  the  Colorado 
Ozone  Maintenance  State 
Imfrfementation  Plan  (SIP),  that  the  9.0 
psi  standard  be  retained.  EPA  thus 
treated  this  petition  as  a  request  for  a 
two»year  relaxation  of  the  volatility 
standard  for  the  Denver-Boulder 
nonattainment  area  to  9.0  psi  until  1994. 

On  May  12, 1992,  EPA  proposed  to 
approve  the  State  of  Colorado's  petition 
to  relax  until  1994  the  gasoline  volatility 
standard  for  the  Denver-Boulder 
nonattainment  area,  EPA  reviewed  the 
State  of  Colorado's  petition  and  found 
that  the  request  to  relax  the  federal 
volatility  standard  for  the  Denver- 
Boulder  nonattainment  area  until  1994 
from  the  Phase  II  standard  of  7.8  psi  to 
9.0  psi  was  justified  based  on  the 
petition  itself,  the  evidence  submitted 
on  behalf  of  Governor  Romer.  and  EPA's 
own  analysis  of  the  costs  of 
implementation  of  the  7.8  psi  standard 
and  the  environmental  need  for  the  7.8 
psi  standard. 

The  petition  and  available  evidence 
sufficiently  demonstrated  that  retention 
of  the  7.8  psi  standard  would  impose 
significant  costs  on  consumers  and 
industry  relative  to  a  9.0  psi  standard, 
and  that  the  7.8  psi  standard  was  not 
necessary  for  emission  control  until 
1994  in  light  of  the  current  transitional 
status  of  the  Denver-Boulder  area.  EPA 
also  determined  that  an  analysis  by 
Colorado  to  demonstrate  that  sufficient 
alternative  programs  were  in  place  to 
insure  future  attainment  of  the  ozone 
standard  was  not  necessary  due  to  the 


State's  consistent  attainment  of  the 
ozone  NAAQS  since  1986,  Finally, 
Colorado  provided  further  assurances 
that  a  two-year  relaxation  of  the 
standard  would  provide  sufficient  time 
for  the  State  to  complete  an  ozone 
maintenance  plan.  Such  a  plan  would 
allow  the  State  to  determine  if  7.8  psi 
gasoline  was  necessary  for  continued 
attainment  in  future  years.  Thus,  at  that 
time,  the  State  could  deteimine  if  a 
permanent  change  in  the  standard  was 
necessary. 

On  April  30, 1993  » the  EPA  approved 
Colorado's  petition.  The  relaxation  was 
therefore  determined  to  be  justified 
under  section  21 1  (h)  of  the  Act.  'o  EPA 
received  three  comments  in  response  to 
this  proposal.  For  the  reasons  discussed 
in  the  April  30, 1993  final  notice  (and 
in  greater  detail  in  the  NPRM),  EPA 
approved  the  State  of  Colorado's 
petition. 

in.  Colorado's  Petition  To  Relax  the 
RVP  Standard  for  1994  and  1995 

On  September  15, 1993,  Governor  Roy 
Romer  sent  a  letter  to  Jack  McGraw, 
Acting  Administrator  of  EPA  Region 
VIII,  requesting  that  EPA  amend  the 
federal  RVP  standards  for  the  Denver- 
Boulder  nonattainment  area. 
Specifically,  Governor  Romer  requested 
that  EPA  extend  the  relaxation  of  the 
RVP  standard  of  7.8  psi  to  9.0  psi 
granted  for  the  1992  and  1993  summer 
ozone  season  to  the  years  1994  and 
1995.  The  Governor  further  requested 
that  the  7,8  psi  standard  take  effect 
beginning  in  June  of  1996,  unless  the 
State  of  Colorado  specifically  requests 
via  the  Colorado  Ozone  Maintenance 
SIP  that  the  9,0  psi  standard  be  retained. 
EPA  thus  will  treat  this  f)etition  as  a 
request  for  a  two-year  relaxation  of  the 
volatility  standard  for  the  Denver- 
Boulder  noKttainment  area  to  9.0  psi 
until  1996.  n  the  Governor's  request 
were  granted,  the  phase  II  volatility 
standard  of  7,8  psi  would  not  become 
effective  until  1996.  Thereafter,  the  7.8 
psi  standard  would  be  implemented 
unless  EPA  receives  and  approves  a 
subsequent  request  from  the  Governor  to 
continue  the  relaxation  or  a 
maintenance  plan  is  submitted  and 
approved  that  demonstrates  no  future 
need  for  the  7.8  psi  gasoline  to  achieve 
attainment. 


»53  FR  26067  (April  30. 1993). 

•oUnder  section  211(b).  EPA  must  set  a  national 
summertime  gasoline  volatility  standard  oi  9.0  p&i 
beginning  in  1992.  EPA  must  also  establish  more 
stringent  volatility  standards  "in  a  nonattainment 
area  as  the  Admin  IsUatoi  firtds  necessary  to 
generally  achieve  comparable  evaporative 
emissions  (on  a  per-vehicle  basis)  in  nonattainment 
areas  taking  into  consideration  the  enforceability  of 
such  standards,  the  need  of  an  area  for  emission 
control  and  economic  tactors." 
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Governor  Romer's  request  results  from 
the  Colorado  Air  Quality  Control 
Commission's  (the  Commission) 
recommendation  to  relax  the  RVP 
standard.  The  Commission  endorsed  the 
relaxed  RVP  standard  based  upon 
testimony  provided  at  a  public  hearing 
on  August  19.  1993,  and  after 
consideration  of  the  environmental  and 
economic  impact  of  the  7.8  psi  federal 
standard.  A  transcript  of  the  testimony 
and  comments  submitted  at  this  hearing 
are  available  in  the  docket  for  this 
rulemaking."  In  forwarding  this  request 
to  EPA,  Governor  Romer  is  follow^ing 
procedures  stated  in  the  preamble  for 
the  Phase  II  volatility  rule.  As 
mentioned  in  Section  II,  requests  for 
changes  to  the  federal  volatility 
standard  must  include  the  following:  (1) 
documentation  of  the  local  economic 
impact  of  the  otherwise  applicable 
standard  and  (2)  an  indication  that 
sufficient  alternative  programs  are 
available  to  achieve  attainment  and 
maintenance  of  the  ozone  NAAQS. 

A.  The  Commission's  Hearing 

The  Air  Pollution  Control  Division 
( APCD)  of  the  Colorado  Department  of 
Health  submitted  documentation  and 
testimony  to  the  EPA  regarding  the 
environmental  need  of  the  7.8  standard. 
This  testimony  was  presented  at  a 
hearing  before  the  Colorado  Air  Quality 
Control  Commission  held  on  August  19, 
1993.  The  APCD  testified  in  support  of 
a  relaxation  of  the  RVP  standard  to  9.0 
psi  before  the  Commission,  stating  that 
the  Denver-Boulder  nonattainment  area 
had  not  violated  the  NAAQS  for  ozone 
for  the  period  from  January  1, 1987  to 
December  31,  1989  when  EPA 
designated  areas  under  the  Act.  Because 
Denver  had  not  experienced  ozone 
violations  during  this  time  period,  the 
Denver-Boulder  area  was  afforded 
"transitional"  nonattainment  status.  The 
APCD  further  testified  that  there  were 
no  monitored  violations  of  the  ozone 
NAAQS  since  1986.  The  APCD  noted 
that  the  volatility  standard  for  the 
Denver-Boulder  nonattainment  area  in 
1992  and  1993  was  9.0  psi  and  no 
violations  of  the  standard  were 
recorded.  (However,  there  were  single 
exceedances  of  the  ozone  NAAQS  at 
two  stations  during  1993.)  The  APCD 
concluded  that  the  Denver-Boulder  area 
would  be  able  to  continue  attainment  of 
the  ozone  standard  with  9.0  psi  RVT 
gasoline  based  upon  this  information. 
The  APCD  also  concluded  that 
implementation  of  the  lower  RVP 
standard  would  burden  refiners, 
gasoline  marketers,  and  consumers 
unnecessarily  with  higher  costs 


especially  in  light  of  current  ozone 
concentration  levels. 

According  to  the  petition  that 
Colorado  sent  to  EPA  in  1991  requesting 
relaxation  of  the  RVP  standard  in  the 
Denver-Boulder  area  during  1992  and 
1993,  the  APCD  was  to  have  completed 
an  ozone  maintenance  plan  for  the 
Denver  area  by  June  of  1993.  The 
maintenance  plan  is  necessary  in  order 
for  the  EPA  to  redesignate  the  area  as 
having  attained  the  ozone  standard.'-  In 
the  August  19,  1993  hearing,  the 
Commission  raised  questions  regarding 
the  inability  of  the  APCD  to  complete 
the  ozone  maintenance  plan  on  time. 
The  APCD  testified  that  due  to  resource 
limitations  caused  by  programmatic 
obligations  under  the  Act,  an  ozone 
maintenance  plan  assumed  a  lower 
priority  and  could  not  be  completed  by 
the  June  1993  deadline. '^  Thus,  the 
APCD  concluded  that  a  two  year 
extension  of  the  RVP  relaxation  would 
be  necessary  to  provide  sufficient  time 
to  develop  the  ozone  maintenance  plan. 
Furthermore,  because  the  Denver  area 
continued  to  attain  the  ozone  standard, 
the  APCD  concluded  that  an  extension 
of  the  relaxation  was  not  inappropriate. 
The  APCD  estimated  that  a  plan  would 
be  developed  and  submitted  by  early 
1995.  It  therefore  recommended  that  a 
petition  to  relax  the  7.8  psi  standard  to 
9.0  be  approved  by  the  Commission  and 
subsequently  recommended  to  the 
Governor. 

Based  on  the  information  received  in 
the  hearing,  the  Commission  on  August 
19,  1993  adopted  a  resolution  requesting 
that  Governor  Romer  petition  the  EPA  to 
retain  the  9.0  psi  standard  for  the  1994 
and  1995  summer  ozone  seasons.  The 
Commission  also  adopted  a  declaration 
that  the  APCD  begin  work  on  the  Ozone 
Maintenance  SIP  and  that  it  be 
completed  on  time.  Governor  Romer 
subsequently  requested  the  two  year 
relaxation  in  a  letter  dated  September 
15,  1993  to  Acting  Regional 
Administrator  Jack  McGraw. 

B.  Sufficient  Alternative  Programs 

Because  Colorado  has  not  violated  the 
ozone  standard  since  1986,  EPA  does 
not  believe  it  is  necessary  for  the  State 
to  show  that  sufficient  alternative 
programs  are  in  place  to  provide  for 
attainment  of  the  ozone  NAAQS.  EPA 
approved  the  Ozone  State 


'Docket  A-94-01. 


'•An  ozone  maintenance  plan  thai  demonstrates 
long  lenn  (10  years)  maintenance  of  the  ozone 
NAAQS  must  be  developed  by  the  state  before  an 
area  can  be  redesignated  to  attainment. 

I "  In  particular,  the  APCD  testified  that  the 
considerable  amount  of  work  that  had  to  be  devoted 
to  the  PM  10  and  CO  nonattainment  SIPs.  made  it 
impossible  to  complete  work  on  the  ozone  SIP.  The 
Denver-Boulder  area  is  a  moderate  nonattainment 
area  for  both  PMIO  and  CO. 


Implementation  Plan  (SIP)  for  the 
Denver-Boulder  area  in  1983.'*  This 
plan  relied  upon  emission  reductions 
fi-om  the  Federal  Motor  Vehicle  Control 
Program  and  an  Inspection  and 
Maintenance  Program  to  provide  for 
attainment  of  the  ozone  NAAQS  by  the 
statutor>'  deadline  of  December  31, 
1987.  Since  the  beginning  of  1986.  none 
of  the  area's  several  ozone  air  quality 
monitors  has  recorded  a  violation  of  the 
ozone  NAAQS. '5  Because  the  available 
data  showed  no  violations,  EPA  did  not 
require  the  State  to  submit  a  revised 
Ozone  SIP  in  1988  during  EPA's 
nationwide  ozone  SIP  evaluation.  As 
noted  above,  the  area  is  currently 
classified  as  a  "Transitional"  area  under 
section  185(A)  of  the  Act.  Under  these 
circumstances,  Colorado  need  not 
provide  for  alternative  ozone  control 
programs  in  order  to  obtain  a  relaxation 
of  the  RVP  standard  to  9.0  psi. 

IV.  EPA's  Proposed  Action 

A.  Relaxation  of  Colorado's  Beid  Vapor 
Pressure  Standard 

EPA  is  approving  as  a  direct  final 
decision  the  State  of  Colorado's  request 
to  relax  the  federal  volatility  standard 
for  the  Denver-Boulder  nonattainment 
area  until  1996  from  the  current 
standard  of  7.8  psi  to  9.0  psi.  Section 
211(h)  of  the  Act  requires  EPA  to 
promulgate  regulations  that  shall 
establish  RVP  standards  in  a 
nonattainment  area  that  are  more 
stringent  than  9.0  psi  "as  the 
Administrator  finds  necessary  to 
generally  achieve  comparable 
evaporative  emissions  (on  a  per-vehicle 
basis)  in  nonattainment  areas  taking  into 
consideration  the  enforceability  of  such 
standards,  the  need  of  an  area  for 
emission  control,  and  economic 
factors."  Based  on  the  petition  and  the 
evidence  submitted  on  behalf  of 
Governor  Romer,  EPA  believes  that  the 
requested  relaxation  of  the  standard  is 
justified. 

The  petition  and  available  evidence 
indicated  that  retention  of  the  7.8  psi 
standard  would  impose  significant  cost 
on  consumers  and  industry  and  that  the 
7.8  psi  standard  is  not  necessary*  in  the 
short-term  given  the  current  transitional 
status  of  the  Denver-Boulder  area  and 
the  area's  record  of  continued 
attainment  of  the  ozone  standard. 
Although  Colorado  has  not  submitted 
additional  analysis  regarding  the  costs 


'M8  FR  55284  (December  12.  1983). 

"EPA  has  ongoing  concerns  with  the  quality  of 
some  of  the  ozone  daia  and  the  geographic  coverage 
of  the  monitoring  network,  and  is  working  with 
Colorado  to  resolve  these  issues.  Region  VIIl  i* 
currently  working  with  the  slate  to  establish  a 
network  of  maximum  concentration  monitors. 
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of  implementing  a  7.8  psi  RVP  standard, 
EPA  believes  the  cost  analysis  it 
performed  based  on  Colorado's  original 

1991  petition  is  still  applicable.  That 
analysis  indicated  that  a  $3,500,000  to 
$4,000,000  savings  would  be  realized  in 
the  Denver-Boulder  area  during  the 
summer  ozone  season."  As  discussed  in 
the  May  29, 1991  notice  EPA  estimates 
that  a  relaxation  of  the  7.8  psi  standard 
to  9.0  psi  will  result  in  a  savings  of 
approximately  1.1  cents  per  gallon. '7 
EJPA  believes,  therefore,  that  retention  of 
the  7.8  psi  standard  would  impose 
signiHcant  costs  on  consumers  and 
industry  relative  to  a  9.0  psi  standard. 

Moreover,  EPA  agrees  with  Colorado 
that  the  Denver-Boulder  area  will  not 
need  a  7.8  psi  standard  in  the  next  two 
years  to  comply  with  the  ozone  NAAQS. 
The  area  has  not  violated  the  standard 
since  1986.  Since  this  time  summertime 
gasoline  volatility  was  reduced 
significantly  through  the 
implementation  of  the  Phase  I  and 
Phase  II  of  the  federal  RVP  standards. 
Although  EPA  believes  that  a  short  term 
relaxation  of  the  RVP  standard  will  not 
cause  a  violation  of  the  ozone  NAAQS 
in  the  Denver-Boulder  area,  EPA  is 
concerned  regarding  the  area's  long  term 
compliance.  The  Denver-Boulder  area's 
growing  population  and  increase  in 
vehicle  miles  travelled  generate 
questions  regarding  whether  sufficient 
controls  are  available  to  provide  for 
maintenance  of  the  ozone  NAAQS  over 
the  long  term.  Moreover,  the  area  did 
experience  single  exceedances  during 
the  1993  ozone  season  at  two 
monitoring  stations  and  has  experienced 
other  readings  near  or  above  0.120  in 
recent  years.  Therefore,  the  long-term 
maintenance  of  the  standard  in  the 
Denver-Boulder  areas  is  in  question. 

Moreover,  Colorado  has  failed  to 
develop  a  maintenance  plan  for  the 
Denver-Boulder  area,  despite  its 
commitment  to  do  so  by  June,  1993  in 
the  original  request  for  relaxation  of  the 
RVP  standard  in  Denver-Boulder  during 

1992  and  1993.  EPA  granted  Colorado's 
original  request  for  relaxation  with  the 
expectation  that  the  state  would  submit 
an  ozone  maintenance  plan  by  this  date. 
Colorado's  failure  has  left  EPA  with  no 
assurance  that  the  Denver-Boulder  area 
will  be  able  to  maintain  its  compliance 
with  the  ozone  NAAQS  for  the  next  fen 
years. 

Because  of  the  area's  cla.ssifi(.ation  as 
transitional,  EPA  was  required  to 
determine  by  June  30, 1992  whethor  th« 


area  had  in  fact  attained  the  ozone 
standard  by  December  31, 1991.  If  the 
Administrator  determined  that  the  area 
had  attained  the  standard,  the  state  was 
required  to  submit,  within  twelve 
months  of  the  determination,  a 
maintenance  plan  meeting  the 
requirements  of  section  175A  of  the 
Act. '»  Thomas  Getz,  Director  of  the 
APCD  has  submitted  a  letter  to  EPA  that 
asserts  that  the  ozone  maintenance  plan 
has  been  delayed  because  of  serious 
staff  resource  constraints  caused  by 
projects  of  higher  priority,  including  the 
PM  10  and  CO  SIPs.  The  letter  states 
that  the  PM  10  and  CO  SIPs  are  subject 
to  potential  sanctions  and  that  the  state 
has  been  working  to  address  the 
statutorily  mandated  deadlines  for  these 
plans.  As  the  Denver-Boulder  area  has 
not  experienced  an  ozone  violation  in 
recent  years,  the  APCD  believed  the 
completion  of  the  ozone  SIP  to  be  less 
urgent  than  the  completion  of  the  other 
plans.  In  addition,  data  necessary  to 
complete  baseline  emissions  inventories 
was  not  available  for  use  in  the  plan. 
This  memo  has  been  placed  in  the 
docket  for  this  rulemaking. 

Despite  these  limitations,  however, 
Colorado  has  committed  to  developing  a 
maintenance  plan  for  ozone  to  be 
submitted  by  early  1995.  Through  this 
plan,  the  state  will  determine  what 
additional  control  measures,  if  any,  will 
be  necessary  to  provide  for  continued 
attainment  of  the  ozone  NAAQS.  The 
maintenance  plan  must  show  that  the 
ozone  standard  will  be  maintained  for  a 
period  of  at  least  ten  years.  The 
devdopment  of  this  maintenance  plan 
will  give  Colorado  an  opportunity  to 
conduct  a  comprehensive  air  quality 
modeling  exercise  to  determine  what 
control  measures  will  be  necessary  to 
provide  for  long  term  maintenance  of 
the  ozone  NAAQS.  Along  with  the 
existing  SIP  measures,  tighter  gasoline 
volatility  and  other  strategies  will  hu 
evaluated  to  determine  the  most 
appropriate  and  cost-effective  strategy 
for  maintaining  the  NAAQS.  Today's 
action  should  provide  Colorado  with 
sufficient  time  to  complete  an  ozone 
maintenance  plan.  Moreover,  ongoing 
vehicle  fleet  turnover,  as  well  as  .several 
new  requirements  of  the  Clean  Air  Act 
Amwidments  (such  as  tighter  tailpipe 
standards,  longer  useful  life  definitions, 
on-board  diagnostic  and  refueling 
equipment,  and  enhanced  inspection 
and  maintenance  requirements)  are 


'".A  dciailed  analysis  of  the  costs  ^ssocij'.cd  vmh 
the  RVP  program  in  Colorado  can  be  found  in  air 
doi.k.et  A-92-0B  created  for  t.he  p.-oposdl  to  17.1, ;t 
Colorado's  petition  for  relaxation  for  loqi  und 
1093.  57  FR  20234  (Vfey  12,  10921. 

'•56  KH  24246  (M..y  29,  19911. 


•"On  October  22.  1992.  EPA  Region  VTIl  scM  a 
Ii'iter  lo  (iovemor  Romer  staling  that  the  Dcnver- 
Boultfcr  transitional  area  had  not  violated  the  ozone 
NAAQS  curing  the  period  from  lar.iiary  1, 1987  to 
Il.o'T.bor  31,  1<)*)1 


likely  to  lead  to  reduction  in  overall 
mobile  source  emissions  of  VOCs. 

While  the  maintenance  plan  is  being 
developed,  EPA  believes  that  air  quality 
will  be  protected  by  the  ongoing  control 
programs.  The  volatility  standard  for 
Denver-Boulder  will  drop  to  7.8  psi  in 
1996  unless  additional  action  by  the 
Commission  and  the  Governor,  backed 
by  a  comprehensive  maintenance  plan, 
is  taken  to  extend  the  9.0  psi  standard. 

B.  Direct  Final  Rulemaking 

This  action  is  being  taken  without 
prior  proposal  because  EPA  believes 
that  this  relaxation  in  the  RVP 
regulation  is  noncontroversial;  the  effect 
of  this  rulemaking  is  limited  to  the 
Denver-Boulder,  Colorado 
nonattainroent  area;  and  EPA 
anticipates  no  significant  comments  on 
this  action.  This  action  represents  a 
continuation  of  a  previously  approved 
relaxation  in  the  RVP  standard  and  will 
provide  Colorado  the  necessary  time  to 
complete  an  ozone  maintenance  plan  at 
which  time  a  long  term  projection  will 
be  made  regarding  the  need  for  a  more 
stringent  RVP  standard. 

This  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
notice,  unless  notice  is  received  within 
30  days  of  today's  notice  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  such  notice  is  received, 
this  action  will  be  withdravtm  and  two 
subsequent  notices  will  be  published. 
One  notice,  which  will  be  published 
before  the  effective  date,  will  withdraw 
the  final  action.  Another  notice  will 
begin  a  new  rulemaking  by  announcing 
a  proposal  of  the  action  and  establishing 
a  comment  period.  Interested  persons 
are  invited  to  submit  comments  on  this 
proposed  approval.  EPA  will  consider 
all  comments  received  within  thirty 
days  of  the  publication  of  this  notice. 

Consequently,  this  procedure  still 
allows  the  opportunity  for  public 
comment  and  opportunity  for  oral 
presentation  of  data  that  is  required 
under  CAA  section  307(d).  This 
procedure  merely  provides  an  expedited 
procedure  for  final  action  where  a 
rulemaking  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected. 

V.  Environmental  Impact 

The  proposed  amendment  is  not 
expected  to  have  any  adverse 
environmental  effects.  The  Denver- 
Boulder  six  county  nonattainment  area 
has  met  the  NAAQS  since  1986.  Current 
air  quality  is  expected  to  be  further 
maintained  by  a  9.0  psi  standard. 
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VI.  Economic  Impact 

The  proposed  relaxation  of  the  7.8  psi 
standard  to  9.0  psi  will  result  in  a  cost 
reduction  in  refining,  and  an  increase  in 
summertime  gasoline  .supply  levels  For 
each  summer,  this  trenslates  into 
approximately  a  1.1  cent  per  gallon  cost 
savings  to  ccnsumt-rs  at  the  pump. 

Vn.  Administrative  Requirements 

Pursuant  to  the  RcgulaJor\-  Flexibilitv 
Act.  5  U.S.C.  601  through  612. 
whenever  an  agency  is  required  to 
puhlish  a  general  notife  of  nilemakisit; 
for  any  propo.sed  or  final  rule,  it  must 
prepare  an.d  make  available  for  public 
comment  a  regulatorv  flexibility 
analysis  which  describes  the  impact  ot 
t'ie  riile  on  small  ejitities  (i.e..  sniall 
businesses,  small  organizations  and 
small  governmental  lurisdictions).  The 
Adm.inistrator  may  certify,  however. 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  such  circumstances,  a 
r^jgulatory  flexibility  analysis  is  not 
required. 

Under  Section  60.5  of  the  Regulator) 
Flexibility  Act.  I  certify  that  these 
regulations  will  not  have  a  significant 
impact  on  a  substantial  numl)er  of  small 
entities.  The  regulatory  revision  is 
limited  to  the  Denver-Boulder  area  and 
should  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  regulations,  therefore,  do 
not  require  a  regulatory  flexibility 
analysis. 

Under  Executive  Order  12866."'  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 


therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significajit 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effwt  on  the 
w;onomy  of  $10(1  million  or  more  or 
adversely  affet.t  in  a  materia!  way  the 
economy,  a  set.tar  of  the  economy, 
produf:tivity,  co.Tipetition.  jobs,  the 
environment,  pi^hlic  health  or  safety,  or 
State,  local,  or  t.'-ibg!  governments  or 
com.nunities; 

(2)  Create  a  serious  incor.sistency  or 
otheruise  interfere  with  an  act:on  taken 
or  planned  by  another  a^i-ncy; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
nhligntions  of  recipients  thereof;  or 

(4)  Raise  novel  U-gal  or  policy  issues 
arising  out  of  legal  mandates,  t.he 
Preside.n's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
IS  not  a    significuint  regulatory  action" 
under  the  te.'-ms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  Specifically,  this  rule  will 
not  have  an  annual  effec:t  on  the 
economy  in  excess  of  SlOO  million,  have 
a  significant  adverse  impact  on 
cjompetition.  investment,  employment 
or  innovation,  or  result  in  a  major  price 
increase.  In  fact,  as  discus.sed  above, 
this  action  will  reduce  the  cost  of 
compliance  with  Federal  requirements 
in  this  area. 

Under  the  Paperwork  Reduction  Ai  t 
of  1980.  44  U.S.C.  3501.  EPA  must 
obtain  OMB  clearance  for  any  activity 


that  will  involve  collecting  substantially 
the  same  information  from  10  or  more 
non-Federal  respondents.  This  direct 
final  rule  does  not  create  any  new 
information  requirements  or  contain  any 
nnw  information  collection  nctivities. 

List  of  Subjects  in  40  CFR  Part  80 

.\dtnfni.strative  practice  and 
procedures.  Air  pollution  control. 
Environmental  protection.  Motor 
vehicle  and  motor  vehicle  engines.  Fuel 
additives.  Gasoline.  Mcior  vehicle 
p.oliution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  Mimh  ;;8.  tcim 
Carol  M.  Bro\*Tier, 
AH:r.:rii^1rator 

For  the  rea.sons  st?t  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

AuJhorit>"  Settions  114.  211,  and  301la)of 
the  Clea.n  ,^ir  Act  as  amendj'd  (42  IJ,.S,C 
^414,  7545  and  7601(a)). 

2.  Section  80.27  is  amended  by 
revising  the  entry  for  "Colorado"  in  the 
table  in  paragraph  (a)(2)  to  read  as 
follows: 

§  80.27    Controls  and  prohibitions  on 
gasoline  volatility. 

(a)  •  •  • 
(2)  •  •  • 


AppLiCABLE  STANDARDS'  1992  and  Subsequent  Years 


State 


May 


June 


Jiity 


Aug, 


Sept. 


Colorado ! 


9.0 


78 


78 


7.8 


7,8 


'  Standards  are  expressed  m  pounds  per  square  inch  (ps;) 

•The  standard  for  1992  through  1995  in  ttie  Denver-Booider  nonattainment  area  w,ll  t>e  9  0  for  Jone  i  through  September  15 
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40  CFR  Part  271 

FRL  4355-6) 

North  Carolina;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protcn^tion 
Agencv 


ACTION:  Immediate  Final  Rule. 

SUMMARY:  North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRAl.  North  Carolina's  revisions 
consist  of  the  provisions  contained  in 
rules  promulgated  between  July  1.  1991. 
and  June  .?0.  iqQ2.  otherwise  known  as 


"  58  FR  51735  (Octolwr  4,  19931 
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RCRA  Cluster  II.  These  requirements  are 
listed  in  Section  B  of  this  notice.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  North  Carolina's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  North  Carolina  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  North  Carolina's  hazardous 
waste  program  revisions.  North 
Carolina's  application  for  program 
revisions  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  North 
Carolina's  program  revisions  shall  be 
effective  June  3,  1994  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  North  Carolina's 
program  revision  application  must  be 
received  by  the  close  of  business,  May 
4, 1994. 

ADDRESSES:  Copies  of  North  Carolina's 
program  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  North  Carolina 
Department  of  Environment,  Health. 
and  Natural  Resources,  Hazardous 
Waste  Branch,  PO  Box  27687,  Raleigh, 
North  Carolina  27611-7687;  U.S.  EPA 
Region  IV,  Library,  345  Courtland 
Street.  NE,  Atlanta,  Georgia  30365;  (404) 
347—4216.  Written  comments  should  be 
sent  to  Al  Hanke  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NT,  Atlanta,  Georgia 
30365;  (404)  347-2234. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
C'RCRA"  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  w^ste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendmer.ts  of  1984 
(Pub.  L.  98-616,  November  8.  1984, 
hereinafter  "HSWA")  allows  Slates  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  rt>quirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  Slate  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
268  and  124  and  270. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  31,  19B4,  (49  FR 
48694).  North  Carolina  most  recently 
received  final  authorization  effective 
March  28, 1994,  for  RCRA  I  (59  FR  3791, 
January  27,  1994).  On  September  27, 
1993,  North  Carolina  submitted  a 
program  revision  application  for 
additional  program  approvals.  Today, 
North  Carolina  is  seeking  approval  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21(b)(3). 

EPA  has  reviewed  North  Carolina's 
application  and  has  made  an  immediate 


final  decision  that  North  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  North 
Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  May  4, 1994. 

Copies  of  North  Carolina's  application 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  ADDRESSES 
section  of  this  notice. 

Approval  of  North  Carolina's  program 
revisions  shall  become  effective  June  3, 
1994,  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  July  1, 1991,  and  June  30. 1992, 
for  the  requirements  of  RCRA  Cluster  II. 
This  would  include  all  rules  except  for 
the  Technical  Amendments  and 
Administrative  Stay  for  the  Boilers  and 
Industrial  Furnaces  rule  noted  at  the 
end  of  this  section. 


Federal  requirement 


HSWA  Of  FR 
rete.'erx^e 


Promulgation 


State  authority 


Checklist  92.  Wood  Preserving  Listings;  Technical  Corrections 


56  FR  30192 


7/1/91 


Checklist  95:  Land  Disposal  Resfr-.ctior^s  tor  Electr<c  j^ic  Furnace  Dust 

{K061). 

Checklist  97:  Exports  ot  Hazardous  Waste;  Technical  Correction 

Checklist     99:     Arr>endrr.€nts     to     Interim     Status     Standards     for 

Downgradient  Groundwater  Monitonng  We!!  Locations 
Checklist  100:  Liners  and  Leak  Detection  Systems  for  Hazardos-s  Waste 

Land  Disposal  Units. 


66  FR  41-; 6J 

56  FR  43704 
56  FR  66365 

57  FR  3462 


&19'91 

9/4/91 
lZ'23/91 

1, '29/92 


15A  NCAC  13A 
15ANCAC  13A 
15ANCAC  13A 
ISA  NCAC  ISA 
15ANCAC13A 
15ANCAC  ISA 
15ANCAC  13A 
15ANCAC  ISA 
ISA  NCAC  ISA 
15ANCAC  1SA 
15ANCAC  ISA 
ISA  NCAC  ISA 
ISA  NCAC  ISA 


.0006(a) 
.0006(d) 
.0007(0) 
.0009(s) 
.001 0(r) 
.0013(b) 
.0006(3) 
.0012(c) 
.0007(e) 
.0002(b) 
.0010(f) 
.0002(b) 
.0009(c) 
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Federal  requtremertf 


Checklist  101:  Administrative  Stay  lor  the  Requirement  that  Existing 
Drip  Pads  be  !mpermeat)le. 

Checklist  102:  Second  Correction  to  ttne  Third  Third  Land  Disposal  Re- 
strictions. 


Checkfist  103:  Hazardous  Detxis  Case-t)y-Case  Capacrt>  Vanance 

CheckHst  104:  Used  Oil  Filters  Exdusion 

Checklist  105:  Recycle  Coke  by  Product  Exclusion 

Checklist  106:  Lead-bearir>g  Hazardous  Materials  Case-by-Case  Capac 
ity  Variarx^. 


HSWA  or  FR 
reference 


57  FR  5859 
57  FR  8086 


57  FR  20766 
57  FR  21524 
57  FR  27880 
57  FR  28628 


Promulgatioo 


2;'18/92 
3/6'92 


5/15/92 
5/20/92 
6/2Z'92 
6'26'92 


State  authority 


ISA  NCAC  13A 
15ANCAC  13A 
ISA  NCAC  13A 
15ANCAC  13A 
ISA  NCAC  13A 
15ANCAC  13A 
15ANCAC  13A 
ISA  NCAC  13A 
15ANCAC  ISA 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
15ANCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
ISA  NCAC  13A 
15A  NCAC  13A 
1 5A  NCAC  1 3A 
ISA  NCAC  13A 
ISA  NCAC  13A 
15A  NCAC  13A 
15A  NCAC  13A 
ISA  NCAC  13A 


.0009(f) 

.0009(1) 

.0009(m) 

.0009(0) 

.0010(b) 

.0010(e) 

.001 0(k) 

.0010(1) 

.0010(m) 

.OOlO(n) 

.0013(a) 

.0013(b) 

•0013(g) 

.0009(s) 

.001 0{r) 

.0009(c) 

0010(b) 

.0012(a) 

.0012(c) 

.0012(b) 

.0006(a) 

.001 1(f) 

OCT  2(b) 


North  Carolina  is  not  authorized  for 
the  February  21,  1991.  (56  FR  7134), 
Boilers  and  Industrial  Furnaces  Rule. 
(BIF).  Therefore,  authorization  for  the 
Technical  Amendments  and  the 
Administrative  Stay  for  BIF 
promulgated  July  17.  1991.  (56  FR 
32688)  Checklist  94;  August  27.  1991, 
(56  FR  42504)  Checklist  96;  and 
September  5. 1991.  (56  FR  43874) 
Checklist  98,  will  be  deferred  until  the 
State  is  granted  authorization  for  the 
Boilers  and  Industrial  Furnace  Rule. 

C  Decision 

I  conclude  that  Nc-th  Carolina's 
application  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  North  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

North  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  faciUties  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  and  its 
previously  approved  authorities.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  section  3008. 
3013.  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provi.'^ions  of  5  II.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impaf:t  on  a  substantial 
number  of  small  entities.  This 
authorization  effeciively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impo.se  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
.Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authorify;  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
a.Tiended  (42  U.S.C.  6912(a).  6926,  6974(b)) 

Dated:  March  22,  1994. 
Don  Gulnyard, 
Region  alA  dm  in  is  tra  tor 
[FR  Doc.  94-7546  Filed  4-1-94;  8:45  am) 
BiLUNacooc  uto-eo-r 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-38 

[FPMR  Temp.  Reg.  G-66] 
RIN  3C90-AF35 

Federal  Energy  Management  for  Motor 
Vehicles 

AGENCY:  Federal  Supply  Ser\ice,  GSA. 
ACTION:  Tempornn,'  ri'f^ulation:  e.vtension 
of  expiration  date. 

SUMMARY:  FPMR  Temporar>  Regulation 
G-56  provides  guidnncc  on  developing 
a  fuel  reduction  plnn  as  .-equired  by 
Executive  Order  i:;759.  This  riiiu 
extends  the  ex[)irrfion  date  of  the 
temporary  re^vulation  from  March  31. 
1994,  to  March  31.  1996. 

DATES:  Effe<:tive  dr.tr:  .^pril  1.  1004; 
Expl.-ation  date:  March  31,  1996. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Larrv'  Frisbee,  F'knjt  M.innyeii.'.-nt 
Division,  703-305-6837. 
SUPPLEMENTARY  INFORMATION:  1  he 
General  Services  Administration  (GSA) 
has  determined  thct  this  rale  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12806. 

Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulator)'  Flexibility  Act  does  not 
apply. 

List  oFSubiects  in  41  CFR  Part  101-38 

Government  property  management. 
Motor  vehicles. 
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Accordingly,  41  CFR  Chapter  101 
(part  101-38)  is  amended  as  follows: 

1.  The  authority  citation  for  part  101- 
38  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390  (40 
U.S.C  486(c)). 

Appendix  to  Subchapter  G  [Amended] 

2.  The  appendix  to  subchapter  G  is 
amended  by  revising  the  expiration  date 
of  "March  31, 1994"  in  paragraph  3  of 
FPMR  temporary  regulation  G-56  to 
read  "March  31, 1996." 

Julia  M.  Stasch, 

Acting  Administrator  for  General  Services. 
|FR  Doc.  94-8000  Filed  4-1-94;  8:45  am] 
HLLMG  COOC  6SM-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43-CFR  Public  Land  Order  7035 

(MT-«30-4210-05:  MTM  81816] 

Public  Land  Order  No.  7016, 
Correction;  Jurisdiction  Transfer, 
Northern  Cheyenne  Indian  Reserved 
Water  Rights  Settlement  Act  of  1992; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  f^lblic  land  order. 

SUMMARY:  This  order  will  correct  the 
error  in  the  land  description  in  Public 
Land  Order  No.  7016. 

EFFECTIVE  DATE:  April  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  Thompson,  BUvI  Montana  State 
Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2829. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
10(e)  of  the  Northern  Cheyenne  Indian 
Reserved  Water  Rights  Settlement  Act  of 
1992,  Public  Law  102-374  (106  Stat. 
1192),  it  is  ordered  as  follows: 

The  land  description  in  Public  Land 
Order  No.  7016,  58  FR  64499.  Efecember 
8, 1993,  is  hereby  corrected  as  follows; 

On  page  64499,  third  column,  line  3 
which  reads  "Sec.  27,  NV^SW'A"  is 
hereby  corrected  to  read  "Sec.  27. 

NV^SEV4." 

Dated:  March  22, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  94-8002  Filed  4-1-94;  8;45  am) 

BILUNQ  CODE  431»-0»«-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  503 
[Docket  No.  94-02] 

Access  to  any  Record  of  Identifiable 
Personal  Information 

AG6NCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  is  amending  its  Privacy  Act 
("Act")  regulations  to  adopt  additional 
exemptions  from  requirements  of  the 
Act  in  regard  to  information  about 
individuals  which  is  included  in  certain 
investigatory  material  systems  of 
records.  The  amendments  are  required 
to  avoid  compromise  of  ongoing 
investigations,  disclosure  of  confidential 
sources  and  unwarranted  invasion  of 
privacy  of  third  parties. 
EFFECTIVE  DATE:  May  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  PoUdng,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capital  Street,  N\V.,  Washington,  DC 
20373-0001.  (202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission,  by 
Notice  of  Proposed  Rulemaking  ("NTR") 
published  February  11, 1994;  59  FR 
6610,  proposed  amendments  to  its 
regulations  implementing  the  Privacy 
Act,  5  U.S.C.  552a.  The  Commission 
previously  had  exempted  certain 
systems  of  records  containing 
investigatory  materials  from  the 
provisions  of  subsections  (c)(3)  and  (d) 
of  the  Act  which  require  an  accounting 
of  disclosures  and  permit  access  to 
records  in  the  systems.  The  NPR 
proposed  additional  exemptions  under 
subsections  (k)(2)  and  (5)  of  the  Act  for 
various  systems  of  records  within  the 
agency.  These  exemptions  would  apply 
to  those  systems  of  records  which 
include  investigatory  material  compiled 
either  for  law  enforcment  purposes  or, 
to  the  extent  disclosure  would  reveal 
the  identity  of  a  confidential  source,  for 
the  purpose  of  determining  suitability 
for  Federal  civilian  employment  or  for 
access  to  classified  information.  An 
additional  exemption  under  subsection 
())(2)  of  the  Act  was  proposed  for  the 
"Inspector  General  File"  system  of 
records  in  regards  to  activity  pertaining 
to  the  enforcement  of  criminal  laws.  The 
thrust  of  the  NPR  was  to  invoke  the  full 
reach  of  permitted  exemptions  so  that 
the  provisions  of  certain  subsections  of 
the  Act  would  not  routinely  limit  the 
sources  from  which  information  is 
obtained  and  the  types  of  information 
permitted  to  be  collected,  or  require 
procedures  for  notification  of  the 


existence  of  and  access  to  these  classes 
of  records. 

No  comments  were  filed  in  response 
to  the  NPR  and  the  Commission  has 
determined  to  adopt  the  amendments 
proposed  therein  as  final.  The  new 
exemptions  pertaining  to  law 
enforcement  records  are  appropriate  to 
avoid  compromise  of  ongoing 
investigations,  disclosure  of  the  identity 
of  confidential  sources,  and  invasion  of 
personal  privacy  of  third  parties.  The 
exemptions  pertaining  to  personnel- 
related  investigatory  records  will  protect 
confidential  sources. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  60S(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  that  this  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Including  small  businesses, 
small  organizational  units  or  small 
governmental  organizations  because 
individuals  affected  by  the  rule  do  not 
appear  to  fall  within  the  meaning  of 
"small  entity." 

List  of  Subjects  in  46  CFR  Part  503 

Classified  information,  Freedom  of 
Information,  Privacy,  Sunshine  Act. 

Therefore,  pursuant  to  5  U.S.C  552a 
(j)  and  (k)  and  533,  part  503  of  title  46. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  503 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552,  552a,  552b,  553; 
E.O.  12356,  47  FR  14874, 15557,  3  CFR  1982 
Comp.,  p.  167. 

2.  Section  503.68  is  revised  to  read  as 
follows: 

§  503.68    Exemptions. 

(a)  The  system  of  records  designated 
FMC-25  Inspector  General  File  is 
exempt  from  the  provisions  of  5  U.S.C. 
552a  except  subsections  (b),  (c)  (1)  and 
(2),  (e)(4)  (A)  through  (F),  (e)  (6).  (7).  (9). 
(10),  and  (11)  and  (i)  to  the  extent  it 
contains  information  meeting  the 
criteria  of  5  U.S.C.  552a(j)(2)  pertaining 
to  the  enforcement  of  criminal  laws. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(b)  The  following  systems  of  records 
are  exempt  from  the  provisions  of  5 
U.S.C.  552a(c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H)  and  (I)  and  (f),  which  otherwise 
require  the  Commission,  among  other 
things,  to  provide  the  individual  named 
in  the  records  an  accounting  of 
disclosures  and  access  to  and 
opportunity  to  amend  the  records.  The 
scope  of  the  exemptions  and  the  reasons 
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therefor  are  described  for  each 
particular  system  of  records. 

(1)  FMC-1     Personnel  Security  File. 
All  information  about  individuals  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(5), 
regarding  suitability,  eligibility  or 
qualifications  for  Federal  civilian 
employment  or  for  access  to  classified 
information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

(3)  FMC-7    Licensed  Ocean  Freight 
Forwarders  File.  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(kK2) 
regarding  investigatory  materials 
compiled  for  law  enforcement  purposes. 
E.xemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(3)  FMC-22    'Investigatory-  Files.  Ail 
information  that  meets  the  criteria  of  5 
U.S.C.  552a(k)(2)  regarding  investigator>' 
material  compiled  for  law  enforcement 
purposes.  Exemption  is  appropriate  to 
avoid  compromise  of  ongoing 
investigations,  disclosure  of  the  identity 
of  confidential  sources  and  unwarranted 
invasions  of  personal  privacy  of  third 
parties. 

(41  FMC-24    Informal  Inquiries  and 
Complaint  Files.  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a{k)(2) 
regarding  investigatory  material 
compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasion  of 
personal  privacy  of  third  parties. 

( 5 )  F\fC-25    'inspector  General  File. 
(i)  All  information  that  meets  the 
criteria  of  5  U.S.C.  552a(k)(2)  regarding 
investigatory  material  compiled  for  law 
enforcement  purposes.  Exemption  is 
appropriate  to  avoid  compromise  of 
ongoing  investigations,  disclosure  of  the 
identity  of  confidential  sources  and 
unwarranted  invasions  of  personal 
privacy  of  third  parties. 

(ii)  All  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5),  regarding  suitability, 
eligibility  or  qualifications  for  Federal 
civilian  emplojnient  or  for  access  to 
classified  information,  to  the  extent  the 
disclosure  Would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  the  promises  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

(6)  FMC-26    Administrative 
Grievance  File,  [i]  All  information  that 
meets  the  criteria  of  5  U.S.C.  552a(k)(2l 
regarding  investigatory  material 


compiled  for  law  enforcement  purposes. 
Exemption  is  appropriate  to  avoid 
compromise  of  ongoing  investigations, 
disclosure  of  the  identity  of  confidential 
sources  and  unwarranted  invasions  of 
personal  privacy  of  third  parties. 

(iil  Ail  information  about  individuals 
that  meets  the  criteria  of  5  U.S.C. 
552a(k)(5),  regarding  suitability, 
eligibility  or  qualification  for  Federal 
civilian  employment  or  for  access  to 
classified  information,  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Commission  under  a  promise  of 
confidentiality.  Exemption  is  required 
to  honor  promises  of  confidentiality. 

By  the  Commission. 
Joseph  C.  Polking. 
Secretary 
|FR  Doc.  94-7914  Filed  4-1-94.  8  45  ami 

BILUNG  CODE  6730-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  The  Secretary 

49CFRPart19 

[GST  Docket  No.  49475;  Notice  No.  94-5] 

RIN  2105-AC02 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Interim  Final  Rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule  is  in 
response  to  the  Office  of  Management 
and  Budget  (OMB)  publishing  a  final 
revised  OMB  Circular  A-110.  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations,  in  the  Federal 
Register  (58  FR  62992)  on  November  29. 
1993.  The  revised  Circular  was 
developed  by  an  interagency  task  force 
for  govemmentwide  use  in  a  common 
rule  format  to  facilitate  regulatory 
adoption  by  executive  departments  and 
agencies.  In  the  published  revised 
Circular.  OMB  specified  as  "required 
action"  that.  Federal  agencies 
responsible  for  awarding  and 
administering  grants  and  other 
agreements  to  recipients  described 
therein,  shall  adopt  the  language  in  the 
Circular  unless  other  provisions  are 
required  by  Federal  statute  or 
exceptions  or  deviations  are  approved 
by  OMB.  This  interim  final  rule 
essentially  adopts  the  provisions  of  the 


Circular  word-for-word  to  the  maximum 
extent  possible  but  documents  statutory 
deviations.  Except  for  controls  over 
deviations  to  the  rule,  the  Department  of 
Transportation  (DOT)  operating 
administrations  and  departmental 
offices  that  make  awards  are  responsible 
for  all  sections  of  the  rule. 
DATES:  This  regulation  is  effective  April 
4.  1994.  Written  and  signed  comments 
must  be  received  on  or  before  June  3. 
1994.  DOT  grantees  are  authorized  to 
use  the  requirements  of  this  rule,  such 
as  the  higher  threshold  for  equipment 
disposition,  for  grants  awarded  prior  to 
April  4.  1994.  including  completed 
grants. 

ADDRESSES:  Interested  persons  should 
submit  wTitten  and  signed  comments  to 
Docket  Clerk.  OST  Docket  No.  49475. 
U.S.  Department  of  Transportation.  400 
Seventh  Street  S\V..  room  4107, 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Taylor.  U.S.  Department  of 
Transportation.  Office  of  Acquisition 
and  Grant  Management.  M-62.  400 
Seventh  Street  SW..  room  9401. 
Washington,  DC  20590.  (202)  366-4289. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  interim  final  rule  incorporates 
and  refiects  the  provisions  of  the  Office 
of  Management  and  Budget  (OMB) 
issuance  of  revised  OMB  Circular  A-110 
at  58  FR  62992  into  a  new  49  CFR  part 
19  of  the  DOT  regulatory  requirements 
for  financial  assistance.  OMB  Circular 
A-110  was  originally  issued  by  OMB  in 
1976  with  minor  revision  made  in  1987. 
The  standards  it  contained  were 
structured  into  15  attachments  lettered 
A-O.  An  interagency  task  force  also 
reviewed  the  circular  in  1987  and 
recommended  it  be  combined  with 
OMB  Circular  A-102.  Uniform 
Requirements  for  Grants  and 
Agreements  with  State  and  Local 
Governments,  as  a  consolidated 
"common  rule".  In  November  1988.  a 
proposed  consolidated  "common  rule" 
was  published  in  the  Federal  Register 
(53  FR  44716)  but.  due  to  adverse 
concerns  by  some  university  groups  and 
Federal  agencies  it  was  not  finalized 
and  issued  by  OMB.  In  November  1990. 
another  interagency  task  force  was 
convened  to  review  Circular  A-110  and 
a  revision  in  a  "common  rule"  format 
was  proposed  and  developed.  This 
revision  was  published  for  comment  in 
the  Federal  Register  (57  FR  39018)  in 
August  1992  and  over  200  comments 
were  received  from  all  sources. 

All  comments  were  considered  in  a 
final  revision  of  Circular  A-110  which 
was  issued  for  govemmentwide  use  in 
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the  Federal  Register  on  November  29, 
1993.  Consequently,  this  rule  is 
published  as  an  interim  final  rule 
because  of  the  previous  request  for 
comment  process  used  in  the 
development  of  the  Circular,  the  large 
number  of  comments  already  received 
and  considered  by  ONffl  and  the  Federal 
agencies,  and  due  to  the  limited 
flexibility  to  revise  the  rule  provided  by 
OMB. 

Deviations 

Certain  specific  statutes  governing  the 
Department  take  precedence  over  some 
requirements  of  the  revised  OMB 
Circular  A-110.  All  deviations  have 
been  written  in  a  standard  format  to 
provide  both  the  basis  for  the  exception 
and  information  on  where  the  exception 
has  been  implemented  in  DOT 
guidance.  A  summary  of  proposed 
deviations  appears  below.  Where 
nonregulatory  guidance  is  cited  as  the 
implementing  instruction,  it  does  not 
supersede  regulatory  requirements  nor 
is  it  intended  to  request  formal 
comments  on  the  specific  procedures 
nor  provide  regulatory  clearance  for  the 
guidance.  Some  DOT  operating 
administrations  have  developed 
nonregulatory  guidance  for 
administering  financial  assistance 
awards  to  recipients.  Section  19.6, 
Availability  of  material  reference  in  this 
part,  has  been  added  to  Subpart  A — 
General  to  reference  where  copies  of 
these  directives  may  be  found  and 
obtained.  Each  DOT  deviation  is 
discussed  below.  In  addition,  the 
revised  OMB  Circular  affects  the 
management  of  subgrants  in  two  FTA 
programs  run  by  States  and  this  is 
discussed  below. 

Deviations  Based  on  Statute 

Subsection  23(i)  is  added  to  19.23, 
Cost-sharing  or  matching,  to  clarify  that 
local  share  for  Section  18  operating 
assistance  must  be  derived  from  sources 
other  than  Federal  funds  or  revenues  of 
the  system;  and  up  to  half  of  the  local 
share  may  be  derived  from  other  Federal 
funds. 

Subsection  24(i)  is  added  to  19.24. 
Program  income,  to  clarify  the  special 
requirements  for  determining  program 
income  for  FTA  section  16(b)(2)  and 
section  18  grant  programs. 

Subsection  30(b)  is  added  to  19.30, 
Purpose  of  property  standards,  to  clarify 
that  real  property  (including  land)  and 
equipment  acquired  under  the  Act  can 
be  transferred  without  compensation  to 
another  organization  for  another  public 
purpose  under  certain  conditions. 

Subsection  44(f)  is  added  to  19.44, 
Procurement  procedures,  to  note  the 
additional  procurement  requirements 


imposed  on  certain  programs  in  the 
areas  of  Buy  American,  contracting  for 
architectural  and  engineering  services, 
exclusionary  or  discriminatory 
specifications,  and  cargo  preference. 

Nonstatutory  Deviations 

Section  19.5,  Subgrants.  The  March 
11, 1988,  common  rule  for  grants  to 
State  and  local  governments  clearly 
provides  for  States  to  use  their  own 
procedures  for  managing  subgrants  to 
governmental  subrecipients,  but  is  silent 
on  the  treatment  of  nongovernmental 
subrecipients.  The  Department  had 
interpreted  the  rule  to  allow  States  to 
use  State  procedures  for  all  types  of 
subrecipients.  The  November  1988, 
notice  of  proposed  rulemaking  (NPRM) 
that  would  have  merged  the  common 
rule  for  State  and  local  governments 
with  the  requirements  for  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations  would  have 
allowed  States  to  use  their  own 
procedures  for  managing  subgrants  to  all 
types  of  recipients.  Revised  OMB 
Circular  A-llO  clearly  does  not  provide 
this  flexibility  to  States.  The  FTA 
section  18  and  section  16(b)(2)  programs 
provide  grants  to  States  which  have 
local  government  and  nonprofit 
subrecipients  which  perform  similar 
functions.  Prohibiting  States  from  using 
State  procedures  could  complicate  the 
State  administration  of  the  programs. 
However,  the  increased  flexibility 
provided  in  the  rule  should  eliminate 
most  of  the  issues  that  have  caused 
problems  for  the  States  in  the  past.  The 
Department  does  not  have  sufficient 
detailed  information  to  support  a 
deviation  request  from  OMB  that  would 
allow  States  to  continue  to  use  their 
own  procedures  to  manage  subgrants  to 
nongovernmental  subrecipients  for  FTA 
section  18  and  section  16(b)(2) 
programs.  If  after  reviewing  this  rule, 
grantees  can  provide  detailed  examples 
of  how  the  new  requirement  will 
complicate  the  grant  process  without  a 
subsequent  gain  in  control,  the 
Department  will  consider  requesting  a 
class  deviation  from  OMB  as  provided 
in  §  19.4,  Deviations. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  of  Transportation  has 
determined  that  this  rulemaking  is  not 
a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866, 
nor  a  significant  regulation  under  the 
Department's  Regulatory  Policies  and 
Procedures.  The  regulations  should 
create  savings  for  recipients  by  reducing 


the  costs  of  administering  grants. 
Because  of  this,  the  Department  certifies 
that  this  regulation  is  nonsignificant 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 
rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
entities.  We  certify  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
do  not  affect  the  amount  of  funds 
provided  in  the  covered  programs,  but 
rather  modify  and  update  administrative 
and  procedural  requirements. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  rule  primarily  applies  to 
organizations  other  than  State  and  local 
governments,  but  for  some  programs 
State  or  local  governments  are  required 
to  pass  on  these  requirements  to 
subrecipients  covered  by  this  rule.  The 
rule  was  drafted  to  be  as  consistent  as 
possible  with  requirements  imposed  on 
State  and  local  governments. 
Accordingly,  the  Department  certifies 
that  this  proposal  does  not  have 
sufficient  Federalism  implications  to 
warrant  a  full  Federalism  Assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  interim  final  rule 
notice  are  being  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
the  OMB  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  A  notice  will  be  published  in 
the  Federal  Register  when  those 
requirements  are  approved  by  OMB. 
The  notice  will  incorporate  the  OMB 
approval  numbers  into  the  regulation. 

Justification  to  Issue  Interim  Final  Rule 

Under  the  Administrative  Procedures 
Act,  to  issue  a  final  rule  without  an 
NPRM,  it  is  necessary  to  make  a  finding 
that  issuing  an  NPRM  would  be 
impractical,  unnecessary,  and  contrary 
to  the  public  interest.  As  stated  above, 
this  rule  is  based  on  the  revised  OMB 
Circular  A-110,  that  was  developed  by 
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an  interagency  task  force  and  received 
extensive  public  comment.  The  revised 
Circular  specifies  that  Federal  agencies 
responsible  for  awarding  and 
administering  grants  and  other 
agreements  to  recipients  described 
therein,  shall  adopt  the  language  in  the 
Circular  unless  other  provisions  are 
required  by  Federal  statute  or 
exceptions  or  deviations  are  approved 
by  0MB.  This  interim  final  rule 
essentially  adopts  the  provisions  of  the 
Circular  word-for-word  to  the  maximum 
extent  possible.  Therefore,  an  NFRM 
would  not  allow  the  public  to  make 
comments  that  could  have  a  significant 
impact  on  the  content  of  the  rule.  This 
would  make  such  an  effort  impractical, 
unnecessary,  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  49  CFR  Part  19 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs.  Grants 
administration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

Issued  this  9th  day  of  March  1994  at 
Washington,  DC. 
Federico  Pena, 
Secretary  of  Transportation. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
19  to  read  as  set  forth  below. 

PART  19— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

Subpart  A — General 

Set 

19  1  Purpose. 

19.2  Definitions, 

19.3  Effect  on  other  issuances. 

19.4  Deviations. 

19.5  Subawards. 

19.6  Availability  of  material  referenced  in 
this  part. 

Subpart  B — Pre-Award  Requirements 

19.10  Purpose. 

19.11  Pre-award  policies. 

19.12  Forms  for  applying  for  Federal 
assistance. 

19.13  Debarment  and  suspension. 

19.14  Special  award  conditions. 

19.15  Metric  system  of  measurement. 

19.16  Resource  Conservation  and  Recovery 
Act. 

19.17  Certifications  and  representations. 

Subpart  C — Post-Award  Requirements 
Financial  and  Program  Management 

19.20  Purpose  of  financial  and  program 
management. 

19.21  Standards  for  financial  management 
systems. 

19.22  Payment. 

19.23  Cost  sharing  or  matching. 


19.24  Program  income. 

19.25  Revision  of  budget  and  program 
plans. 

19.26  Non-Federal  audits. 

19.27  Allowable  costs. 

19.28  Period  of  availability  of  funds. 

Property  Standards 

19.30  Purpose  of  property  standards. 

19.31  Insurance  coverage. 

19.32  Real  property. 

19.33  Federally-owned  and  exempt 
property. 

19.34  Equipment. 

19.35  Supplies  and  other  expendable 
property. 

19.36  Intangible  property. 

19.37  Property  trust  relationship. 
Procurement  Standards 

19.40  Purpose  of  procurement  standards. 

19.41  Recipient  responsibilities. 

19.42  Codes  of  conduct. 

19.43  Competition. 

19.44  Procurement  procedures. 

19.45  Cost  and  price  analysis. 

19.46  Procurement  records. 

19.47  Contract  administration. 

19.48  Contract  provisions. 

Reports  and  Records 

19.50  Purpose  of  reports  and  records. 

19.51  Monitoring  and  reporting  program 
performance. 

19.52  Financial  reporting. 

19.53  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

1 9.60    Purpose  of  termination  and 

enforcement. 
1961     Termination. 
19.62     Enforcement. 

Subpart  D — After-the-Award  Requirements 

19.70  Purpose. 

19.71  Closeout  procedures. 

19.72  Subsequent  adjustments  and 
continuing  responsibilities. 

19.73  Collection  of  amounts  due. 

Appendix  A  to  Part  19 — Contract  Provisions 

Authority:  49  U.S.C.  322(a). 

Subpart  A— General 

§  19.1     Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Federal  awarding 
agencies  shall  not  impose  additional  or 
inconsistent  requirements,  except  as 
provided  in  §§  19.4  and  19.14  or  unless 
specifically  required  by  Federal  statute 
or  executive  order.  Non-profit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject 
to  State  requirements. 

§19.2    Definitions. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 


a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients.  and  other 
payees;  and. 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  sum  of: 
(1)  Earnings  during  a  given  period  from: 

(i)  Services  performed  by  the 
recipient,  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 
purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insurance,  shall 
be  included  or  excluded  from  the  unit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(d)  Advance  means  a  payment  made 
by  Treasury-  check  or  other  appropriate 
payment  me(  hanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetMrniined  payment  schedules. 

(e)  Award  means  financial  assistance 
that  pru\  id<-s  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  ^rniits  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 

of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  Technical  assistance,  which 
provides  serv  ices  instead  of  money; 
other  assistance  in  the  form  of  loans. 
loan  guarantees,  inte.'"est  subsidies,  or 
insurant  e;  direct  pavments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  he  entered  into  and 
administered  under  procurement  laws 
and  rei^iilntions. 

(f)  Cash  rontributinns  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(g)  Closeout  means  «'"  p  process  by 
which  a  Federal  av^  aromg  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  Federal  awarding 
agency. 

(h)  Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
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and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

(if  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government. 

(j)  Date  of  conipletion  means  the  date 
on  which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

(k)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Federal 
awarding  agency  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

(1)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

(m  J  Excess  property  means  property 
under  the  control  of  any  Federal 
awarding  agency  that,  as  determined  by 
the  head  thereof,  is  no  longer  required 
for  its  needs  or  the  discharge  of  its 
responsibilities. 

(n)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  hinds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

(o)  Federal  awarding  agency  means 
the  Federal  agency  that  provides  an 
award  to  the  recipient.  Except  for  the 
specific  review  requirements  for 
deviations  in  §  19.4,  for  Department  of 
Transportation  (DOT)  awards,  it  means 
the  DOT  operating  administration  or 
departmental  office  that  made  the 
award. 

(p)  Federal  funds  authorized  means 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(q)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
j)ercentage  of  the  property's  acquisition 


costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

fr)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obligation  by  the  recipient. 

(s)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 
ownership,  whether  considered  taiigible 
or  intangible. 

(tj  Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(u)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  am^uiK  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
reauired. 

(v)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(w)  Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(x)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  §§  19.24  (e) 
and  (h)).  Program  income  includes,  but 
is  not  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 


earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

(y)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(z)  Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

(aa)  Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

(bb)  Real  property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
but  excludes  movable  machinery  and 
equipment. 

(cc)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  non-pwfit  organizations  such  as, 
but  not  limited  to,  community  action 
agencies,  research  institutes, 
educational  associations,  and  health 
centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  Federal  awarding 
agency.  The  term  does  not  include 
government-owned  contractor-operated 
facilities  or  research  centers  providing 
continued  .support  for  mission-oriented, 
large-scale  programs  that  are 
government-owned  or  controlled,  or  are 
designated  as  federally-funded  research 
and  development  centers. 

(dd)  Research  and  development 
means  all  research  activities,  both  basic 
and  applied,  and  all  development 
activities  that  are  supported  at 
universities,  colleges,  and  other  non- 
profit institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
understanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  understanding  gained 
from  research  directed  toward  the 
production  of  useful  materials,  devices. 
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systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
acti  V  iii^s  are  not  included  in  the 
instruction  function. 

(ee)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

(ff)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
w  hen  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (e)  of  this  section. 

(gg)  Subrecipient  means  the  legal 
entity  to  which  a  subaward  is  made  and 
which  is  accountable  to  the  recipient  for 
the  use  of  the  funds  provided.  The  term 
may»include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

(hh)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  part 
401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
Agreements." 

(ii)  Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.s 
12549  and  12689,  "Debarment  and 
Suspension." 

(jj)  Termination  means  the 
cancellation  of  Federal  sponsorship,  in 
whole  or  in  part,  under  an  agreement  at 
anv  time  prior  to  the  date  of  completion. 

fkk)  Third  party  in-kind  contrioutions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 


third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(11)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipienfthat  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(mm)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  from  the 
cumulative  funds  authorized. 

(nn)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 

(oo)  Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  19.3    Effect  on  other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  non-regulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  are 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §19.4. 

§19.4    Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  All  requests 
for  class  deviations  shall  be  processed 
through  the  Assistant  Secretary  for 
Administration.  Federal  awarding 
agencies  may  apply  less  restrictive 
requirements  when  awarding  small 
awards,  except  for  those  requirements 
which  are  statutory,  subject  to  the 
concurrence  of  the  Assistant  Secretary 
for  Administration.  Exceptions  on  a 


case-by-case  basis  may  also  be  made  by 
Federal  awarding  agencies,  with  the 
concurrence  of  the  Assistant  Secretary 
for  Administration  to  ensure 
conformance  with  Department  of 
Transportation  grant  administration 
policies. 

§  19.5    Subawards. 

Unless  sections  of  this  part 
specifically  e.xclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  49  CFR  part  18. 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 

§  19.6    Availability  of  material  referenced  in 
this  part 

(a)  Copies  of  Federal  Transit 
Administration  (FTA)  documents 
identified  in  this  part  may  be  obtained 
by  calling  the  FTA  Administrative 
Services  Division  at  (202)  366-4865. 

(b)  Copies  of  Federal  Aviation 
Administration  (FAA)  documents 
identified  in  this  part  may  be  obtained 
by  calling  the  FAA  Program  Guidance 
Branch  at  (202) 267-3831. 

Subpart  B— Pre-Award  Requirements 

§19.10    Purpose. 

Sections  19.11  through  19.17 
prescribes  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§19.11    Pre-award  policies. 

(a)  Use  of  grants  and  cooperative 
agreements,  and  contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e..  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
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benefit  or  use  of  the  Federal 
Government. 

(b)  Public  notice  and  priority  setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  its  intended  funding 
priorities  for  discretionary  grant 
progiams.  unless  funding  priorities  are 
established  by  Federal  statute. 

S 1 9. 1 2    Forms  for  applying  for  Federal 
assistance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public."  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.O.  12372.  "Intergovernmental  Review 
of  Federal  Programs."  as  implemented 
at  49  CFR  part  17,  Intergovernmental 
review  of  Department  of  Transportation 
programs  and  activities,  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF— 424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 

a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SPOC  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF— 424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.O.  12372. 

§  19.1 3    Debarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  rule,  49  CFR  part  29, 
"Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)." 
implementing  E.O.s  12549  and  12689, 
"Debarment  and  Suspension  "  This  rule 
restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred, 
su.spended  or  otherwise  excluded  from 
or  ineligible  for  participation  in  Federal 
assistance  programs  or  activities. 

§  19.14    Special  award  conditions. 

(a)  Federal  awarding  agencies  may 
impose  additional  requirements  as 
needed,  if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance. 


(2)  Is  not  financially  stable, 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part, 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  may  only 
be  imposed  provided  that  such 
applicant  or  recipient  is  notified  in 
writing  as  to: 

(1)  The  nature  of  the  additional 
requirements. 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed. 

(3)  The  nature  of  the  corrective  action 
needed, 

(4)  The  time  allowed  for  completing 
the  corrective  actions,  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  A  copy  of  such  notices  shall  be 
sent  to  the  Assistant  Secretary  for 
Administration.  Any  special  conditions 
shall  be  promptly  removed  once  the 
conditions  that  prompted  them  have 
been  corrected. 

§19115    Metric  system  of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205), 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
imprprtical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  shall  follow  the 
provisions  of  E.O.  12770,  "Metric  Usage 
in  Federal  Government  Programs." 

§  1 9.1 6    Resource  Conservation  and 
Recovery  Act 

Under  the  Act,  any  State  agnncy  or 
agOTicy  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  must  comply  with  sec  t ion 
fi002.  Section  6002  requires  that 
preference  be  given  in  procurement 
programs  to  the  purchase  of  spefific 
products  containing  recycled  materials 
identified  in  guidelines  developed  by 
the  Environmental  Protection  .^g^'ncy 
(EPA)  (40  CFR  parts  247-254). 
Accordingly,  State  and  local  institutions 
of  higher  education,  hospitals,  and  non- 
profit organizations  that  receive  direct 
Federal  awards  or  other  Federal  funds 
shall  give  preference  in  their 


procurement  programs  funded  with 
Federal  funds  to  the  purchase  of 
recycled  products  pursuant  to  the  EPA 
guidelines. 

§  1 9.1 7    Certifications  and  representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Subpart  C — Post-Award  Requirements 

Financial  and  Program  Management 

§  19.20    Purpose  of  financial  and  program 
management 

Sections  19.21  through  19.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§  19.21    Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 
§  19.52.  If  a  Federal  awarding  agency 
requires  reporting  on  an  accrual  basis 
from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  such 
accrual  data  for  its  reports  on  the  basis 
of  an  analysis  of  the  documentation  on 
hand. 

(2),Records  that  identify  adequately 
the  source  and  application  of  hmds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 
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(3)  Effective  control  over  and 
accountability  for  ail  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
Si'iouid  be  related  to  performance  and 
unit  cost  data. 

(.s)  Written  procedures  to  minimize 
tho  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U..S. 
Treasury  and  the  issuanc  or 
redemption  of  checks,  warrains  or 
payments  by  other  means  for  propra:n 
Purposes  by  the  r^i;ipimi!.  To  the  extent 
that  the  provisions  of  the  Cash 
'vianacr-irjent  Irr'.provement  A;rt  (LMf.\) 
(F'lib  L.  101-4S.;)  go\em,  payment 
methods  of  State  agencies. 
instrumentalities,  and  fiscal  agents  sh.-ill 
be  ccns!-tent  with  f 'vlIA  Treos'.iry-.State 
.A<\-t -ments  or  the  C.MIA  dcfdiiit 
i.'ro<:edure3  codified  at  31  CFR  pan  205, 
"W'thdrawa!  of  Cash  f.rom  the  Treasury 
ft'-  .'Advances  under  Fed.Tal  Grant  and 
O^t.f'rProyrim:;." 

(H)  \v"r'r»r-n  procedures  for 
d'^te.'-niinin^;  the  re.i;=u:.at;ieness. 
a'i'jrabitity  and  aliovvabilify  of  costs  in 
.'KCcrdance  with  the  provisions  oftiio 
applicable  Fcde.'al  cost  principles  and 
the  terms  and  cundinons  of  the  award. 

(7)  Ai:count;i'f;  records  includinj',  cost 
aicountii-jj  re<;ords  tnat  are  supported 
by  soan;e  dorumenta'icn. 

(c)  Where  the  Federal  Govemmer.t 
):;u<;:ai!tees  cr  insures  the  repavn^en.t  of 
money  borrowed  by  the  r'M::pH:nt,  the 
Frci'T,'.:  awarding  agency,  at  its 
discre.ion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
ard  insurance  requirMinf-nts  of  (he 
re  ipient  n-e  nut  (ic-emed  adequatt-  to 
p.'c'e*  t  t;;e  inioi-esl  oi  the  Fe(ieral 
C-overr:ment. 

id)  The  Federal  awarding  agency  may 
r^-;uiie  adequate  fidelity  bond  cowrage 
when;  the  nx.ipient  Luis  sufr.citnt 
coverage  to  protect  tbe  federal 
Government's  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authoritv  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

§  19.22    Payment 

(;■!  Payment  methods  shall  minimize 
the  ;.me  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 


instrumentalities  shall  be  consistent 
with  Treasury-State  CML\  agreements 
or  default  procedures  codified  at  31  CFR 
part  205. 

(b)  (1)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
m.aintain; 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  di.sbursement  by  the 
recipient,  and 

(ii)  Financial  management  sy.stems 
that  meet  the  standards  ("or  fund  control 
and  accountabili'v  as  established  in 
section  §  19.21. 

[2]  Cash  advances  to  a  recipient 
c  rijanization  .shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  ne  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  ol  the  approved  program  or 
project.  The  tm^-Pg  and  amount  of  t.ash 
adv.jr.ces  snad  bp  r,s  dose  as  is 
administratively  f' asible  to  the  actual 
disbursements  by  the  recipient 
rr;;aniziUion  fordir.-ct  prngram  or 
proiect  costs  and  the  proportionate 
share  ofanv  ai!  jwahle  indired  costs. 

(( )  Whenever  pMDssibie,  advances  sliail 
be  consolidated  to  cover  anticipated 
cash  needs  for  al!  awards  made  tjy  the 
federal  .T.varding  aeincy  to  th.^ 
re'  ioi^-nt. 

I  i)  Advance  payment  meclion!sni.> 
ir.cludo.  but  are  not  limited  to.  Treasury 
chccK  and  electronic  funds  tmnsfer. 

(2)  Advance  pa'-ment  inec.h.inisms  are 
suhiec'  to  31  CFR  j>art  2u5. 

(3!  Ret.ipients  sliul!  be  authori/.ed  to 
submn  r^'que^,ts  fur  advances  and 
r-initmrsements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
ad\an<:e  payment  sha.i  be  submitted  on 
SF-2ro.  "Request  for  Advance  or 
Reunbursement,"  or  other  •'jnus  as  may 
bo  autliorized  by  0MB.  This  fonn  is  not 
to  be  used  when  Tn-a^-uy  check 
advance  payments  are  made  to  the 
recipierii  automatically  tlirough  the  use 
of  a  predetermined  payment  .schedule  or 
if  prec  luded  by  .special  Federal 
awarding  agency  in.structions  for 
electronic  funds  transfer. 

(el  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  cannot  be  met.  Federal 
awarding  agencies  may  also  use  this 
method  on  any  constpjction  agreement, 
or  if  the  major  portion  of  the 
constaiction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  u.sed.  the  Federal  awarding  agency 


shall  make  payment  within  30  davs  after 
receipt  of  the  billing,  unless  die  billing 
is  improper. 

(2}  Recipients  shall  be  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
tra.nsfers  are  not  u.sed. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  becau.se  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 
working  capital  advance  basis.  Under 
this  pro(.;edure.  the  Federal  awarding 
ageni  y  shall  advance  cash  to  the 
riicipient  to  cover  its  estimated 
di.sbursement  nt^eds  for  an  initial  prriod 
generally  geared  to  the  awardee's 
disbursing  cyt  le.  Thereafter,  the  Federal 
awardnig  agency  shall  reimibur.^e  the 
recipient  for  its  actnal  cash 
disbursements.  The  wurking  capit..) 
advance  method  of  payment  siinll  rot  be 
u>;ed  for  recipients  unwilling  or  u..able 
to  prcvide  timely  advan(,es  to  u.tir 
su'oref. ipient  to  .meet  the  subi^.ipient's 
actual  cash  dibbursen'euts. 

(k)  To  the  extent  available,  recipients 
shai!  di,^barse  funds  .';vadable  frcni 
re,-i:.y;nents  to  and  interest  earned  on  a 
revolving  fund,  prot:;rjm  income. 
rebates,  ref.^-ids,  contract  settlements, 
audit  recoveries  and  imprest  ear'>ed  on 
suf  h  funds  bef-;.-e  rc-questing  au.Jt;;onal 
cash  pR\n.ents. 

(l-.j  Unless  other  .VIS',-  requin-d  Lv 
statute,  federal  awarding  agencies  si...li 
not  withheld  payments  k\r  proper 
chiTges  ni.Tde  by  recipients  at  any  time 
during  the  project  period  unless  ihe 
i;ondili.-i:is  in  pai^gniphs  (h)il)  or  [2)  of 
this  section  apply. 

(1)  .A  recipient  hat,  failed  to  ccmpiy 
with  the  prcject  obie<  tives.  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  n-quirements. 

!^J  Tlie  recipient  or  rubrf  cipient  is 
delinqucmt  in  a  debt  to  the  I'niled  States 
as  defined  in  OMB  Circular  A- 129. 
"Managing  Federal  Credit  Progrru.-.s." 
Under  such  (onditioiis,  the  Pedt-nd 
awarding  agency  .may.  upon  reasonable 
notice,  inform  the  recipient  that 
paymen's  shall  not  be  made  for 
obligations  incurred  after  a  spei.ifieJ 
date  until  the  conditions  are  corrected 
or  the  indebtedne.ss  to  the  Federal 
Govemm.ent  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  in.stitutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  des<.ribed  in 
paragraph  (i)(2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  establish  any 
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eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 
account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(jj  Consistent  witt\the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  the  conditions 
in  paragraphs  (k)(l),  (2)  or  (3)  of  this 
section  apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
P.O.  Box  6021,  Rockville,  MD  20852. 
Interest  amounts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electric  Funds  Transfer  rules,  (31  CFR 
part  206),  interest  should  be  remitted  to 
the  HHS  Payment  Management  System 
through  an  electric  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
which  do  not  have  this  capability 
should  use  a  check.  State  universities 
and  hospitals  shall  comply  with  CMIA, 
as  it  pertains  to  interest.  If  an  entity 
subject  to  CMIA  uses  its  own  funds  to 
pay  pre-award  costs  for  discretionary 
awards  without  prior  written  approval 
from  the  Federal  awarding  agency,  it 
waives  its  right  to  recover  the  interest 
under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  anoriginal  and 
'  two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 


programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 
not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awrarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

§  19.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

|2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
orprogram. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  Lhe  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  other  provisions  of  this 
part,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Federal  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of  (1)  or  (2). 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Federal  awarding 


agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
Share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  the  conditions  in  paragraph 
(g)(1)  or  (2)  of  this  section  apply. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges, 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
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recipient,  with  the  following 
qualifications. 

(l)The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  r.n 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Senices  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(21  The  value  of  donated  equipment 
shall  not  exceed  the  lair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  spaco  shall 
not  e.xceed  the  fair  rental  value  of 
comparable  space  as  estai)!ished  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  private! v-owned 
building  in  the  same  locality. 

(4)  The  value  of  ioant;d  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  from 
third  parties.       • 

(i)  Volunteer  services  shall  be 
document3d  and,  to  ine  extent  feasible, 
supportecJ  hv  the  sajn<,>  riethods  ucad  bv 
tlie  recipier.t  for  its  own  emplovees. 

(ii)  The  basis  for  determining  the 
vnluation  for  personal  syjvk.r:.  material, 
(•'{•jipment.  buildir;'s  and  land  shall  be 
documenti'd. 

(iii)  Sectijn  18i'(0  of  t.".e  Federal 
Transit  Act,  as  .imendr-d.  [49  U.S.C.  app. 
Inl4(e))  prc\if)es  that  ttie  Feden,!  share 
for  operating  as.iistan-  e  .shall  not  exceed 
.".0  percent  of  the  net  co';;.  /\t  leiht  50 
percent  of  the  remain:!!  i  (;he  ic(.;il 
share)  must  fie  derived  hnm  sources 
f-thcr  than  Fedk  ral  funds  or  rr\'enues  of. 
the  system;  and  up  to  half  of  the  local 
.share  may  ho  derived  frcm  other  Federal 
funds.  For  pu.rpcses  of  dttenninirg 
local  share  for  st.-jtion  1H  operniing 
:is.-,istanre,  the  term  "Federal  funds  or 
revenues"  does  not  include  funds 
received  pur<;\iant  to  a  Kc.-vice 
■jgrejment  v.  ith  a  State  cr  locji!  service 
menry  or  3  private  social  .service 
org-:niza;ion.  N'-nregulatory  guid.iru.e  is 
(ontai:;..i  mi  IT  A  Circular  9040.18, 
section  1«  Pn.v^rim  Guidance  and  Grant 
Application  Instructions,  Chapter  III, 
section  7. 

§  19.24    Program  income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  set  forth  in  this 
section  in  requiring  recipient 
organizations  to  account  for  program 
income  related  to  projects  financed  in 
whole  or  in  part  with  Federal  funds. 

(b)  Except  as  provided  in  paragnph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
b'j  retained  by  the  recipient  and,  in 


accordance  with  Federal  award;:!g 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  ways  listed  in  the 
following. 

(1 )  Added  to  funds  committed  to  the 
project  by  the  Federal  awarding  agency 
and  recipient  and  us-_d  to  further 
eligible  project  or  program  objectives. 

(2)  Used  to  finance  die  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  ftx)m  the  total  project  or 
prog.'-am  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  co'ts  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  In  the  event  thai  the  Federal 
awarding  agency  does  not  speciiV  in  its 
regulations  or  the  terms  and  coiiditions 
of  the  aw.T^d  how  program  income  is  to 
be  used,  paragraph  (bj{3)  of  this  section 
shail  appi  -■  automatical'v  to  ai!  projects 
or  programs  except  research.  Tor  awards 
that  suppoi-t  rpst.\-:n-h.  paragr^oli  lb)tll 
cf  this  section  shall  apply  autciaticaliy 
unli;ss  the  awarding  ctjency  indicates  in 
the  ttrms  and  conditions  another 
ahemative  on  the  ow^rd  or  tlie  recipient 
is  subject  to  spof  i.il  aw:;rd  cnrd/.ions, 
as  indicated  in  §  19.14. 

(•.')  Unless  Federal  awarding  .Bgency 
ri't:ulations  or  the  terms  and  conditions 
cf  tiie  award  provide  c;herw)s^-, 
r^ciiiier^ls  ;.;;.=  1!  have  no  ooiignticn  to 
thf  Federal  Goverr.nfnt  reganr.ng 
program  income  e.:m'-d  jfter  the  end  of 
the  project  period. 

(f)  If  authorized  by  Federal  o'.'.arding 
ai;ency  regulations  or  the  terms  and 
conditions  of  the  av/ard,  costs  incident 
to  the  geiu'ration  of  program  income 
niay  be  deducted  from  gross  income  to 
dc.  -rmine  program  inciome,  provided 
thes?  costs  have  not  bet  n  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  v.ith  the 
requirements  of  the  Pruperty  .St.ijuiards 
(See  §§  iq  30  tlirough  19.37). 

(h)  Unles.s  Federal  aw.ardiug  a  :ency 
n-ijulations  or  the  terms  and  condition 
of  the  award  provide  othervise. 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  n;-  pect  !o 
program  income  eami-d  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
tradem.arks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
n:search  award. 


(i)  Section  4(a)  of  the  Federal  Transit 
Act,  as  amended.  (49  U.S.C.  app. 
1603(a))  allows  FTA  rt^cipients  to  retain 
program  income  for  allowable  capital  or 
operating  expenses,  but  program  income 
may  not  be  used  to  ref„nd  or  reduce  the 
local  share  of  a  gran*.  The  section  15 
and  la  programs,  howj\er,  operate 
differently.  Under  the  spe<:ial  authority 
to  set  appropriate  terms  and  conditions 
for  the  section  16(b)(2)  program, 
program  income  in  t:,e  form  of  contract 
service  nnenue  may  ;->e  used  as  local 
share  without  a  proportionate  ,'eduction 
in  the  Federal  share.  Similarly,  section 
18  allows  the  use  of  program  "income  in 
the  form  of  contrad  servii.e  revenue  as 
local  share  without  r-. quir.ng  a 
proportionate  reduction  in  the  Federal 
share.  Grantees  must  ',ccount  for 
program  income  in  their  accounting 
systems,  which  are  suhjeci  to  audit.  The 
accounting  system  n^ust  be  capable  of 
identifying  program  i.ico.me  and  the 
purpose  for  which  it  vv.is  used. 
I-sonregu!ator>'  guidarHe  is  contained  in 
I- 1 A  notice  .\  5.50C5.1.  •.:ruidancu  on 
Prn-mm  Ircome  and  Srdi-s  FrcK:eeds. 

§  16.25    Reirision  of  buu.et  and  tirogram 
plans. 

fil  The  budget  pld.n  in  the  finan.i.d 
cxprt-ssion  of  the  prcjet  t  f)r  pn)t;r.-.;Ti  as 
approved  during  the  .ward  profess,  it 
may  include  either  Ih'i  !  --ivral  and  non- 
Federal  shire,  or  cnl  .•  •;.,•  F^^dpnl  •>t..:'v, 
depending  upon  Fedt-:    1  v.vardm-; 
ngency  rrquircinenls  I*  --hall  be  related 
to  performance  forp.T^rom  evo!ir;!ion 
piirposts  whenever  apprr  priate. 

ft;)  Rec;p!^-nts  3r»'  rt  <:  i.rv  d  to  rt-porl 
deviations  from  bud;;'  '  ^nct  prog.jTi 
plans,  and  requcL-it  pr;cr  approvals  for 
budget  and  program  pi.jn  revisions,  in 
accordance  with  this  ;  >■.  tien. 

(c)  For  nonconstrjc:-iin  awards, 
recipien'^.  shall  rmjue-f  prior  approvals 
from  Fede-al  awardirig  agencies  tor  one 
or  more  of  tJ.e  !o!!owi:ic^  progr.im  dt 
liidget  n^':'fd  reason*;. 

(!)  Cluiiige  in  the  sci'e  or  th.,' 
objective  of  the  projf'ct  or  program  '.•v(  n 
if  there  is  no  assoc.iateo  budget  re\  ision 
requiring  prior  wri;t>'n  •jpprovai). 

(21  Ch:'- ••;e  in  a  key  person  specified 
in  the  ajipl, cation  or  award  document. 

(.1)  The  absence  for  more  than  three 
rconths,  or  a  25  ptrr  ei:i  leduction  in 
time  dt  votes)  to  the  prnjecf,  by  the 
rpprovLrd  project  dircc  lor  or  principal 
iiivestigritor. 

(-)  Tlif  need  for  additional  Fec'-^al 
f'juding. 

(5)  The  tr.-uisfer  of  amounts  budgeted 
for  indire'  t  i.osts  to  abscrb  increase's  in 
direct  costs,  cr  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 
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(6)  The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Institutions  of 
Higher  Education,"  OMB  Circular  A- 
122.  "Cost  Principles  for  Non-Profit 
Organizations,"  or  45  CFR  part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  part  31.  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

le)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section.  Federal  awarding  agencies  are 
authorized,  at  their  option,  to  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this  part 
and  OMB  Circulars  A-21  and  A-122. 
Such  waivers  may  include  authorizing 
recipients  to  do  any  one  or  m.ore  of  the 
following: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 


(3)  Carry  forward  unobligated 
balances  to  subseauent  funding  periods. 

(4)  For  awards  tnat  support  research, 
unless  the  Federal  awarding  agency 
provides  otherwise  in  the  award  or  in 
the  agency's  regulations,  the  prior 
approval  requirements  described  in 
paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,  recipients 
need  not  obtain  such  prior  approvals) 
unless  one  of  the  conditions  included  in 
paragraph  (e)(2)  of  this  section  applies. 

(f)  The  Federal  awarding  agency  may, 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
awards  in  which  the  Federal  share  of 
the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
apotoval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  Federal 
awarding  agencies  for  budget  revisions 
whenever  the  conditions  in  paragraphs 
(h)  (1),  (2)  or  (3)  of  this  section  apply. 

(1)  "The  revision  results  from  cnanges 
in  the  scope  or  the  objectTve  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  19.27. 

(i)  No  otner  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(jj  When  a  Federal  awarding  agency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
recipient  to  request  prior  approval  from 
the  Federal  awarding  agency  before 
making  any  fund  or  budget  transfers 
between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 
awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  promptly 
whenever  the  amount  of  Federal 


authorized  funds  is  expected  to  exceed 
the  needs  of  the  recipient  for  the  project 
period  by  mo^e  than  $5,000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  indicates  a  letter  of  request 
suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions.  Federal  awarding  agencies 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  shall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  expect  the  decision. 

§  1 9.26    Non-Federal  atAts. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A— 133, 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  and  49  CFR  part  90, 
"Audits  of  State  and  Local 
Governments,"  which  implements  OMB 
Circular  A-128,  "Audits  of  State  and 
Local  Governments." 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  shall 
be  subject  to  the  audit  requirements  of 
the  Federal  awarding  agencies. 

(d)  Commercial  organizations  shall  be 
subject  to  the  audit  requirements  of  the 
Federal  awarding  agency  or  the  prime 
recipient  as  incorporated  into  the  award 
document. 

§19.27    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  Allowability  of  costs 
shall  be  determined  in  accordance  with 
the  cost  principles  applicable  to  the 
entity  incurring  the  costs.  Thus, 
allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
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Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  0MB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Developmont  Under 
Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachm.ent  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  19.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Federal  awarding 
agency. 

Property  Standards 

§19.30    Purpose  of  property  standards. 

(a)  Sections  19.31  fh.-ough  19.37  .set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  Federal 
awarding  agencies  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  19.31  through  19.37. 

(b)  Transfer  of  capital  assets.  Section 
12(k)  of  the  Federal  Transit  Act,  as 
amended.  (49  U.S.C.  app.  1608(k)) 
allows  the  transfer  without 
compensation  of  real  property 
(including  land)  and  equipment 
acquired  under  the  Act  for  another 
public  purpose  under  certain 
conditions.  Procedures  to  allow  these 
transfers  have  not  been  issued. 

§  19.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  prof)erty 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 


§  19.32    Real  property. 

Each  Federal  awarding  agency  shall 
prescribe  requirements  for  recipients 
concerning  the  use  and  disposition  of 
real  property  acquired  in  whole  or  in 
part  under  awards.  Unless  otherwise 
provided  by  statute,  such  requirements, 
at  a  minimum,  shall  contain  the 
following. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  enciunber  the  property  without 
approval  of  the  Federal  awarding 
agency. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Federal  awarding 
agency  for  the  use  of  real  property  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Department  of 
Transportation. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  req'iest  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor  Federal 
awarding  agency.  The  Federal  awarding 
agency  shall  observe  one  or  more  of  the 
following  disposition  instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  fix-up  expenses, 
if  any,  from  the  sales  proceeds).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 


percentage  of  the  current  fair  market 
value  of  the  property. 

§  1 9.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  propertv. 

(1)  Titleto  federally-ov^ed  property 
remains  vested  in  the  Federal 
Government.  Recipients  shall  submit 
annually  an  inventor^'  listing  of 
federally-owned  property  in  their 
custody  to  the  Federal  awarding  agency. 
Upon  completion  of  the  award  or  when 
the  property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
Federal  awarding  agency  for  further 
Federal  agency  utilization. 

(2)  If  the  Federal  awarding  agenev  has 
no  further  need  for  the  propertv.  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technolopy  Transfer  Act  (15  U.S.C. 
3710(1))  to  donate  research  equipment  to 
educational  and  non-profit 
organisations  in  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
"exempt  property."  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  propertv 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§  19.34    Equipment 

(a)  Title  to  equipment  acquired  bv  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  hy 
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Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency  which  funded 
the  original  project,  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  Federal  awarding 
agency  that  financed  the  equipment; 
second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  awarding  agencies.  If  the 
equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
Federal  awarding  agency.  User  charges 
shall  be  treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  cf  the 
Federal  awarding  agency. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federal ly-ov\'ned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number,  Fedtjral  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 


(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  ovvTied  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
docvunented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  re-cipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
establi.shed  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  o'.her  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  unit  fair  market  value  of  S5,000  or 
mor\j,  the  recipient  may  retain  the 
equipment  for  other  uses  provided  that 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  projei  t  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  the  agency's 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  shall  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  e.xists  in  other  Federal 


agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern. 

(1)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  from 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient's  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  tlie  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
Federal  awarding  agency  for  such  costs 
incurred  in  its  disposition. 

(4)  The  Federal  awarding  agency  may 
reserve  the  right  to  transfer  the  title  to 
the  Federal  Government  or  to  a  third 
party  named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
eligible  under  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(i)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
ot.herwi.se  made  known  to  the  recipient 
in  writing. 

(ii)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  re<;eipt  of  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  the 
Federal  awarding  agency  fails  to  issue 
disposition  instructions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(iii)  When  the  Federal  awarding 
agency  exercises  its  right  to  take  title, 
the  equipment  shall  be  subject  to  the 
provisions  for  federally-owned 
equipment. 

§  1 9.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  end  other 
expendable  property  shall  vest  in  the 
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recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§  19.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  agency{ies)  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to  the 
following: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  originally 
authorized  purpose,  disposition  of  the 
intangible  property  shall  occur  in 
accordance  with  the  provisions  of 
paragraph  §  19.34(g). 


§  1 9.37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  been  acquired  or 
improved  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standards 

§  1 9.40    Purpose  of  procurement 
standards- 
Sections  19.41  through  19.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  by  Federal 
statute  or  executive  order  or  approved 
by  0MB. 

§19.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
an  award  or  other  agreement.  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  1 9.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 


when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gifl  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§19.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  amd  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  ail  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient  s 
interest  to  do  so. 

§  19.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that  the  conditions  in 
paragraphs  (a)(1),  (2)  and  (3)  of  this 
section  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  Clear  and  accurate  description  cf 
the  technical  requirements  for  the 
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material,  product  or  service  to  be 
procured.  In  competitive  procurements 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient, 
(b)  Positive  efforts  shall  be  made  by 
recipients  to  utiliste  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 

goal. 

(11  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  purchases  and  contracts 
to  encourage  and  facilitate  participation 
by  small  businesses,  minority-owned 
firms,  and  women's  business 
enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contrac-ting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
busine.sses.  minority-owTied  firms,  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
u.^fd  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 


determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  49  CFR  part  29, 
the  implementation  of  E.O.'s  12549  and 
12689.  "Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Federal  awarding 
agency,  pre-award  review  and 
procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc.. 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient  s  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 

part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
comjjetition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

(f)  Additional  procurement 
procedures. 

(1)  Section  IRj  of  the  STAA  of  1982, 
as  amended;  section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  (STURAA)  of  1987,  49 
U.S.C.  1601,  section  1048  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  and  section  9129 
of  tte  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990,  49  U.S.C.  app. 
2226,  impose  Buy  America 
requirements  on  the  procurement  of 
foreign  products  and  materials  by  all 
recipients  of  FHWA,  FTA.  and  Federal 
Aviation  Administration  (FAA)  funds. 


Procedures  are  contained  in  49  CFR  part 
660,  Buy  America  Requirements  and 
part  661,  Buy  America  Requirements — 
STAA  of  1982.  In  addition,  for  FTA 
recipients,  nonregulatory  guidance  is 
contained  in  FTA  Circular  4220.18, 
Third  Party  Contracting  Guidelines. 
Chapter  I.  section  11.  Non-regulatory 
guidance  for  FAA  programs  is  contained 
in  FAA  Order  5100. 38A  and  special 
conditions  in  grant  awards. 

(2)  Section  511(a)(16)  of  the  Airport 
and  Airway  Improvement  Act  of  1982, 
49  U.S.C.  app.  2210,  requires  FAA 
recipients  and  subrecipients  to  extend 
the  use  of  qualifications-based  (e.g., 
architectural  and  engineering  services) 
contract  selection  procedures  to  certain 
other  related  areas  and  to  award  such 
contracts  in  the  same  manner  as  Federal 
contracts  for  architectural  and 
engineering  services  are  negotiated 
under  Title  IX  of  the  1949  Federal 
Property  and  Administrative  Services 
Act,  or  equivalent  airport  sponsor 
qualifications  based  requirements.  Non- 
regulatory  guidance  for  FAA  programs 
is  contained  in  FAA  Order  5100.38A 
and  special  conditions  in  grant  awards. 

(3)  Section  3(a)(2)(C)  of  the  Federal 
Transit  Act,  as  amended,  (49  U.S.C.  app. 
1602(a)(2)(C))  prohibits  the  use  of  grant 
or  loan  funds  to  support  procurements 
utilizing  exclusionary  or  discriminatory 
specifications.  Nonregulatory  guidance 
is  contained  in  FTA  Circular  4220.1B, 
Third  Party  Contracting  Guidelines, 
Chapter  I,  section  15  and  Attachment  A. 

(4)  Section  1241(b)(1)  of  46  U.S.C.  and 
46  CFR  part  381,  Cargo  Preference— U.S. 
Flag  Vessels  impose  cargo  preference 
requirements  on  the  shipment  of  foreign 
made  goods  for  FTA  recipients. 
Nonregulatory  guidance  is  contained  in 
FTA  Circular  4220. IB,  Third  Party 
Contracting  Guidelines,  Chapter  I, 
section  10. 

§  1 9.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price  . 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the.review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§  19.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection, 
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fl))  Justification  for  lack  of 
competition  when  coinpetitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

§19.47    Contract  administration. 

A  system  for  contra^n  administration 
sliall  be  maintained  to  ensure  contractor 
conformance  with  the  t'^.-nis,  conditions 
and  .specifications  of  the  con'ract  and  to 
ei.sure  adequate  and  tiinely  follow  up  of 
all  purchases  Recipient;-,  shall  evaluate 
coiitroctor  perfomiance  and  document, 
as  apornpriate,  whether  contrartcrs 
have  met  ihe  te.-nis,  conditioi'S.  and 
'-[H'cinrntions  of  the  contract. 

§  1948    Contract  prowisjons. 

The  recipient  shall  include,  in 
addition  io  provision?  to  define  a  sound 
nnd  compitte  agrHement.  thr  fuliowing 
p.'■ovisio^,^-  in  all  contr-ncls  The 
f.>!!owing  provisions  siia')  also  be 
.'pLilied  to  Siibv;ontrar.ts. 

[">]  Contrr.cTs  in  sx:;e-s  of  the  small 
purchase  thre.^hoUI  shaH  cort:.:n 
tontmc'.ij]  provisions  or  conditions 
t'lnt  allow  *!cr  adnsinir.trrKive. 
coiitrsctu.'il  or  IfJii-al  remedies  in 
I'istancos  in  which  a  contractoi  vi jla'trs 
or  brear  he.s  i'if  rontra  1  tf^-niS.  and 
prcn  Ide  for  such  remocia!  actions  as 


Mv  tie  appr.'jprid'.e. 
[n]  .'Mi  (onfrocts  in 


excess  of  the  small 
purchase  thre.sho!d  siia!!  contain 
suit-'bie  previsions  {'or  tennination  !)v 
the  re^.ip'Put,  'iiciudin'.^  trjt  i"ar.nr'r  by 
which  t'?rminuti^'n  shall  be  eflertea  and 
the  basis  for  settienieiit.  In  nadition. 
suoh  con:rncts  ^huii  describe  conditions 
urder  wiiich  tiie  cont.nicl  may  be 
te-:ni:iat.!d  for  defauL  as  well  as 
c:o"di:ions  where  the  contract  may  be 
tiirmir.aied  ber^rase  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  othe.-wise  required  by 
statute  an  award  that  requiM's  ti;e 
conirr.ctii..^  (or  subcontract  in;.;)  for 
cons^.-u;  :.on  cr  facility  improvements 
shall  provide  for  the  rei.ipient  to  follow 
its  own  requirements  rel.atmg  to  bid 
guarantees,  performance  bonds,  and 
pcyment  bonds  unless  the  con  .struct  ion 
contract  or  sutx;cntract  exceeds 
5100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Federal  awardmg  agenc\  may  accept  the 
bonding  policy  and  requirement.s.of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 


bond,  certified  check,  or  other 
negotiable  instrument  arxompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  mav  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor  s  obhgations  under  such 
contract. 

13J  A  payment  bond  on  the  part  of  liie 
contrat  tor  for  100  percent  of  the 
contrac'i  price.  A  "payment  bono"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
cf  all  per.sons  srpply.ng  labor  and 
inpterial  in  the  execution  of  the  work 
provid'.d  for  in  ttie  contract. 

(4)  VVherp.  bonds  are  required  m  the 
situ.Tions  d'!S!rri!>;a  htTexn,  the  bonds 
shrd!  b'j  oh'aired  from  companies 
holdir;^  Certificates  of  authority  as 
ac(;ep'at)le  sureties  pursuant  to  31  CFR 
part  w23,  "Surety  Companit-s  Doiny 
Husin>->ss  with  the  Uni'ed  States.' 

(ell  A[\  net3ot:ated  comrai-^s  (ex(  npt 
those  for  l^ss  th-n  the  small  purc.h.ise 
threshold;  awarded  by  recipients  shall 
include  a  prov-loion  to  the  effect  that  the 
reripi-i:tt,  the  Federal  awardini;  agenrv, 
the  Comptroller  Oneral  of  tfn-  Lu.iteo 
States,  or  any  of  tiieir  duly  au'Lorized 
repreveijHtives,  shall  have  ai.res.s  to  any 
books,  documents,  papers  and  records 
of  the  contractor  which  arv  directlv- 
pertinent  to  a  specifir  piov.rani  ior  the 
purjiose  of  making  audits,  examinations. 
exv.erpts  and  trnnsrr.-p'ions. 

(e)  Ail  contracts,  including  small 
purchases,  awarded  b\  recipients  and 
their  tjontractors  shall  contain  ttie 
procurement  provisions  nt  Appendix  A 
to  this  part,  as  applicabic 

Reports  and  Record 

§13.50    Purpose  olreportsa.no  records. 

Sections  19.51  through  19.33  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessa-y  standard  reporting  forms. 
Tl-.ey  also  set  forth  record  retention 
requircm.ents 

§  19.51    Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward.  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
reouirements  as  delineated  in  §  19.26. 

(b)  The  Federal  awarding  agency  shall 
prescribe  the  frequency  with  which  the 
performance  reports  shall  be  submitted. 


Except  as  provided  in  §  19.51(f), 
performance  reports  shall  not  be 
required  more  frequently  than  quarterly 
or,  less  frequently  than  annually. 
Annual  reports  shall  be  due  90  calendar 
days  after  the  grant  year;  quarterly  or 
semi-annua'  reports  shall  be  due  30 
days  after  the  reporting  period.  The 
Federal  awa.'-ding  agency  may  require 
annua!  reports  before  the  anniversary 
dates  of  muitiple  year  awards  in  lieu  of 
these  requirements.  The  final 
perfomtance  reports  are  due  90  calendar 
davs  after  the  expiration  or  termii.ation 
of  the  award. 

(( )  If  inappropriate,  a  final  tech;.;cal 
or  performance  report  shall  not  be 
required  after  completion  of  the  p.'oject. 

(d)  When  nquired,  pMjri'ormanv  e 
reports  shall  generally  contain,  for  each 
award  brief  information  on  eac  h.  of  t.he 
following: 

(Ij  A  c:ompar'son  of  ac^uoi 
ac;:ompHshmei't;.  with  the  gjalf  and 
obj.'ctives  established  for  the  per.od  the 
findiiii:,-,  of  d;^  jnv'P':'ig^f)r  or  bj'h. 
Wh^'ueve-  a!>pr'<priate  and  the  output  cf 
progrnms  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  he  related  ic  ccst  d.ta  for 
co;np-;tation  of  un!:  cu.-.ts. 

(2)  Reiisons  why  esia'oli^.hed  goais 
were  not  me*.,  if  cppropriate. 

(.1)  Other  pt}ri.:.  'eiit  informaiion 
iniluding,  whc!  approrrirtte,  analvsis 
and  ex{)!anation  of  co^t  overruns  or  h:j;h 
unit  costs. 

(e;  Recipif'its  shall  not  \x}  require;;  to 
suhnii*  more  thai-  the  or;pii;ai  snc;  two 
copies  of  perlormance  reports. 

(f)  F.ec'pients  shall  imriv'dintelv  notifv 
the  Fede.'-al  awarding  agi^nrv  of 
de\nlopmentK  that  have  a  si'j;nirK:a.-.t 

in  ipjct  en  the  cward-supponed 
activities.  Also,  notification  shall  be 
given  in  the  case  cf  problems,  dt  kvs,  or 
adverse  con-Jiticns  which  mate-ial!y 
i.npair  the  ability  to  nie<'t  the  objectives 
of  the  award.  This  notificalicn  .shall 
include  a  statement  of  the  actio:.  t.iken 
or  contemplated,  end  ary  assistance 
needi-d  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§  19.52    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agenrv 
shall  require  recipients  to  use  the  SF- 
2B9  or  SF-ZB9A  to  report  the  status  of 
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funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  submit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi- 
annual reports,  and  90  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  of  the  recipient. 

(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessar)',  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks"  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  r^Hiipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 


natrative  explanations  of  actions  taken 
to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Federal  awarding 
agency's  opinion,  the  recipient's 
accounting  controls  are  adequate  to 
minimize  excessive  Federal  advances; 
or, 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
ne«ds  additional  information  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  "Remarks" 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient's  accounting 
system  does  not  meet  the  standards  in 

§  19.21,  additional  pertinent 
information  to  further  monitor  awards 
may  be  obtained  upon  written  notice  to 
the  recipient  until  such  time  as  the 
system  is  brought  up  to  standard.  The 
Federal  awarding  agency,  in  obtaining 
this  information,  shall  comply  with 
report  clearance  requirements  of  5  CFR 
part  1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  computer  or  electronic  outputs 
to  recipients  when  such  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§1t.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 


shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  p>ertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  Federal  awarding 
agency.  The  only  exceptions  are  the 
following. 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  §  19.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Federal  awarding 
agency. 

(d)  'The  Federal  awarding  agency  shall 
request  transfer  cf  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
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that  are  pertinent  to  an  award,  ext.ept 
when  the  Federal  awarding  agency  can 
demonstrate  that  r,uch  records  shall  be 
kept  confidential  and  would  ha\e  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  InfoiTnation  .A,ct  (5 
U.S.C.  552)  if  the  rB::ords  had  helonj^ed 
to  the  FedtTal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2i  of  this  .section  applv  to  the 
following  types  of  dorunients.  and  their 
supporting  records:  Indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  simiinr 
accounting  computations  of  tlie  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  comput(?r  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  suhmittf'd  for  rweotialicn.  If  the 
recipient  subir.itr  to  the  Federn! 
awarding  ?c-2ncy  or  the  «uhrecipit>rt 
submits  to  the  recipient  the  proposal, 
plan,  or  other  conr.putition  to  form  the 
basis  for  neg.;tiu-lion  of  the  rate,  then  the 
.3-year  retention  period  for  its 
supporting  records  starts  on  me  date  of 
such  submis.-^icn. 

[2]  If  not  siibjvtlU^d  for  m'galiatior..  If 
the  recipient  is  not  rec\;ired  tc  submit 
to  the  Federal  awarding  agen;  y  or  the 
r.abr«cipient  is  r.ut  r<-quir»»d  to  submit  to 
[he  recipient  the  proposal,  plan,  or  otfier 
c;omput3tior.  for  negotiation  purposes, 
then  the  3-year  retention  penu.l  for  the 
proposal,  plan,  or  oih<.r  computation 
and  its  supporting  rer ores  starts  at  the 
e.'id  of  the  fiscal  year  (or  other 
accounting  period)  covered  bv  the 
proposal,  plan,  cr  othe--  computation. 

Termination  and  Enforcement 

§19.60    Purpose  of  tenranation  and 
enlorcemenL 

Sections  Ift.f.l  and  19.62  set  forth 
uniform  suspension.  termJnation  and 
enforcement  procedures. 

§  19.61    Termination. 

(a)  Awards  may  be  terrr.inated  in 
whole  or  !r,  part  only  if  the  conditions 
in  par(i.  r.ipr,  (a)  (!),"(?)  or  [?.'■  of  this 
section  appK. 

(i)  by  t.'ie  Fe'ieral  awarding  agency,  if 
a  recipient  niaterialiy  fails  to  comply 
with  the  terrr.s  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  term.ination  condiiions. 
including  the  effective  date  and.  in  the 
case  of  partial  termination,  the  portion 
to  be  tem-.inated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  wTitten 
notification  setting  forth  the  rea.sons  for 
such  termination,  the  effective  date. 


and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  agenc:v 
detemiines  in  the  case  cf  partial 
termination  that  the  reduced  or 
modified  portion  cf  the  grant  will  not 
accompiibh  the  purposes  for  which  the 
grant  w.^s  made,  it  m.ay  terminate  the 
gr.iiit  in  its  entirety  under  either 
paragraph  (a)  (1)  or  (2)  of  tJiis  section. 

(f;)  If  costs  are  allowed  under  an 
cward.  the  responsibilities  of  the 
recipient  referred  to  in  §  19.71(a). 
including  those  for  property 
management  as  applicable,  shall  be 
considt-red  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  respon.sibilities  of  the 
recipient  after  temii:.=tion.  r.s 
appropriate. 

§18.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fr.iis  to  comply  with 
the  i.rms  and  conditions  of  an  award, 
whel.her  stated  in  a  Federf:l  sijtine, 
regulation,  assuranc:e.  arulicatinn.  or 
notice  of  award,  the  Federal  awarcing 
agency  may.  in  add  !ion  to  imposing 
any  of  t.ie  specicl  conditions  outl.ned  in 
§  19  14,  take  cne  or  mo'-t  af  the 
foiiowin;-^  actions,  as  epi-tcpriate  m  the 
circumstances. 

(1)  Terr.porarily  winiboid  cash 
payments  perdmg  corr!»c:'Tn  of  tne 
deficiency  by  the  recipient  or  more 
severe  enforcsment  action  bv  the 
Federal  awarding  agenc  v. 

(2)  Disallow  (that  is,  uc  n>  both  use  of 
funas  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  adion  not  in  comiJiiT:'ce. 

(31  Wholly  or  partly  suspend  or 
terminate  t.^e  current  award. 

(4)  Withhold  further  awards  for  the 
projec:t  or  program. 

(5)  Tale  oth^r  f^'medies  that  may  be 
legally  a\ailablc. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcem.ent  action,  tPe  awarding 
agency  shall  provide  the  recipient  an 
opnortunitv  for  h'-aring  appeal,  or  other 
admiuistra'ive  proc'-eciinc  tc  v. iiic.h  the 
H'cipicrnt  is  entitled  un.-ler  anv  statute  or 
regulation  applicible  to  the  action 
involved. 

(c)  Effects  of  su.^pension  and 
termination.  Costs  of  a  recipient 
rt;su!ting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notic;e 
of  suspension  or  terminaticm  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  the  conditions 


in  paragraph  (c)  (1)  or  (2)  of  this  section 
apply. 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it.  and  in  the  case  of  a 
termination,  are  noncanceliable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforc:ement  remedies 
identified  in  this  .section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  frc;m  being  subject 
to  debarment  and  susp.e'ision  under 
E.O.s  12,549  and  1268:^  and  49  CTR  part 
29  (see  §19.13). 

Subpart  D — After-the-Award 
Requirements 

§  19.70    Purpose. 

Sections  19  71  throui^h  19  73  contain 
closeou!  procedures  a:- d  other 
procedures  for  subsequent 
disallowant  es  and  adjustments. 

§  IS  71     Ctoseout  prcces  jres. 

(a)  Recipients  shoil  "rhrriit.  within  90 
calendar  davs  after  thi--  ,iite  of 
completion  of  the  award  -ill  fmancia;. 
performance,  and  o'lher  ••eports  as 
r^cjuired  tiy  the  terms  a:    ;  conditi  jns  of 
the  aw.ird.  The  Federal  awnrding  agwirv 
may  approve  extensions  v\nen  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  ex-'-iision.  a 
recipient  shall  liquidate  ail  oblig.itions 

i  K:urred  under  the  avi  ard  net  later  th.;n 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
spec  ift  d  in  the  ternis  a;.d  condiiions  of 
the  award  o^  in  ?xni  :  \  implementing 
instructions 

(t  )  The  Federal  awarding  agency  shall 
maio  prompt  payments  to  a  nj<:ipient 
for  aiio'.vahie  reimhursalile  costs  under 
the  aw-i-d  b*':ng  closed  out. 

id)  Tlie  recipient  shall  promptly 
n-f and  any  balances  of  unobligated  c;asti 
that  the  Federal  awarding  agenc  y  has 
advanced  or  {.aid  and  tnat  is  not 
authorized  to  be  retained  by  ttie 
rec:ipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unretumed 
amounts  that  Ixjcome  delinquent  debts. 

(e)  When  aulhorizpd  by  the  tenns  and 
conditions  of  the  award,  the  Federal 
awarding  agency  sha.l  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  shere  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
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with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§  19.31  through  19.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  from  the  final 
audit. 

S  19.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  awarding 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  19.26. 

(4)  Property  management 
requirements  in  §§19.31  through  19.37. 

(5)  Records  retention  as  required  in 
§  19.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  §  19.73(a). 
including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

$  19.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Federal  awarding  agency 
may  reduce  the  debt  by  the  provisions 
of  paragraph  (a)  (1).  (2)  or  (3)  of  this 
section. 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  chapter  II, 
"Federal  Claims  Collection  Standards." 

Appemlix  A  to  Part  19— Contract  Provisions 


All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246,  "Equal 
Emplo>Tnent  Opportunity."  as  amended  by 
E  0. 11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  aA  (18 
U.S.C.  874  and  40  U.S.C.  276c)— All 
contracts  and  subgrants  in  excess  of  $2,000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  repwrted  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a(7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— VJheie 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
$2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provision  for  compliance  with 
sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 


standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  V/z 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazeirdous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agrevment — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq),  as  amended — 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C 
1251  et  seq.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  certification  required  by  49  CFR  part  20, 
"New  Restrictions  on  Lobbying."  Each  tier 
certifies  to  the  tier  above  that  it  will  not  and 
has  not  used  Federal  appropriated  funds  to 
pay  any  person  or  organization  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  member 
of  Congress,  officer  or  employee  of  Congress, 
or  an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — No  contract  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension"  and  49  CFR  part  29.  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatory  authority  other 
than  E.O.  12549.  Contractors  with  awards 
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that  exceed  the  small  purchase  threshold 
shall  provide  the  required  certification 
regarding  its  exclusion  status  and  that  of  its 
principal  employees. 

IFR  Doc.  94-7684  Filed  4-T-94.  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  940260-4060;  I.D.  021594G] 

Taking  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marir.e  Fisht'rios 
Service  (NMFS),  National  Oceanic;  and 
Atmosphieric  Administration  (\'0.\A), 
Commerce. 

ACTION:  Notice  of  affirmative  findin;4.s 
and  finding  of  conformance. 


SUMMARY:  The  Assistant  Ad.minislrator 
for  Fisheries  (AA).  NMFS.  announces 
that  Ecuador,  Spain  and  Vanuatu  have 
submitted  acceptable  documentation  to 
indicate  that  they  continue  to  be  in 
compliance  with  the  yellowfin  tuna 
importation  regulations  for  nations  that 
hanest  yellowfin  tuna  in  the  eastern 
tropical  Pacific  Ocean  (ETP).  NMFS 
announces  that  it  has  made  the 
affirmative  findings  and  findings  of 
conformance  for  these  nations  thus 
allowing  the  importation  of  yellowfin 
tuna  and  yellowfin  tuna  products  from 
these  nations  to  continue  through 
December  31, 1994. 

The  AA  also  announces  that  Spain 
has  submitted  acceptable 
documentation  that  it  has  not  imported, 
during  the  preceding  6  months, 
yellowfin  tuna  or  yellowfin  tuna 
products  prohibited  from  direct  export 
to  the  United  States.  NMFS  announces 
that  it  has  made  such  affirmative 
finding.  This  finding,  in  conjunction 
with  renewal  of  the  affinnative  finding 
for  Spain  as  a  harvesting  nation,  allows 
the  importation  of  yellowfin  tuna  and 
products  derived  from  yellowfin  tuna 
into  the  United  States  from  Spain 
through  December  31,  1994. 

DATES:  These  findings  remain  in  effect 
until  December  31, 1994,  unless  revoked 
by  the  AA. 

ADDRESSES:  Questions  regarding  the 
primary  and  secondary  embargoes 
should  be  directed  to  Ms.  Anneka  VV. 
Bane.  Acting  Director.  Southwest 
Region,  NMFS,  NOAA.  501  W.  Ocean 
Blvd..  suite  4200.  Long  Beach,  CA 
90802-4213.  Telephone.  310-980-4000, 
Fax:  310  980-4018. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anneka  VV.  Bane,  Acting  Director, 
Southwest  Region,  NMFS,  310-980- 
4001. 

SUPPLEMENTARY  INFORMATION:  On 
November  18.  1992.  NMFS  published  a 
final  rule  (57  FR  54334)  that  established 
a  provision  for  timely  consideration  and 
making  of  an  affirmative  finding  under 
the  yellowfin  tuna  import  regulations 
for  nations  that  prohibit  their  vessels 
from  intentionally  setting  on  marine 
mammals  in  the  course  of  har\e5ting 
vellowfin  tuna  bv  purse  seine  in  the 
FTP.  With  an  affirmative  finding, 
yellowfin  tuna  and  yellowfin  tuna 
products  from  a  harvesting  nation  c.nn 
be  imported  info  the  United  States.  The 
regulations,  found  at  50  CFR 
216.24(e)(5)  (viii)  through  (x),  require 
that  the  AA  announce  and  publish  the 
finding  in  the  Federal  Register. 

On  December  IB,  1993,  the  A.^.  after 
consultation  with  the  Department  of 
State,  found  that  the  Republic  of 
Ecuador  had  provided  documentarv' 
evidence  establishing  that  its  repalatorv 
proj^ram  continues  to  comply  with  the 
vellnwfin  tuna  importation  provisions 
of  50  CFR  216.24(e)i5)  (viii)  thro  igh  (x). 
As  a  result  of  this  affirmative  finding, 
yellowfin  tuna  and  products  from 
yellowfin  tuna  har\'er.ted  by  Ecuadorian- 
flag  purse  seine  vessels  operating  in  the 
ETP.  may  be  imported  info  the  United 
States  through  December  31,  1994. 

On  December  23,  1993,  the  AA,  after 
consultation  with  the  Department  of 
State,  found  that  Spain  had  submitted 
documentary  evidence  establishing  that 
its  regulatory  program  continues  to 
comply  with  the  tuna  importation 
provisions  of  50  CFR  216.24(e)(5)  (viii) 
through  (x).  However,  a  secondarv 
embargo  on  yellowfin  tuna  from  Spain 
as  an  intermediary  nation  had  been  in 
effect  since  January  31,  1991.  Yellowfin 
tuna  harvested  by  Spanish-flag  purse 
seine  vessels  could  not  be  imported  into 
the  United  States  until  the  secondary 
embargo  on  all  yellowfin  tuna  from 
Spain  as  an  intermediary  nation  had 
been  lifted. 

On  December  3.  1993.  the  AA,  after 
consultation  with  the  Department  of 
State,  found  that  Spain  had  submitted 
acceptable  documentary  evidence  that  it 
had  not  imported  in  the  preceding  6 
months,  yellowfin  tuna  or  yellowfin 
tuna  products  prohibited  from  direct 
export  to  the  United  States.  As  a  result 
of  this  finding,  the  secondary  embargo 
on  Spain  as  an  intermediary  nation  was 
lifted,  and  yellowfin  tuna  and  products 
derived  from  yellowfin  tuna  harvested 
in  the  ETP  by  Spanish-flag  vessels  can 
be  imported  into  the  United  States 
through  December  31.  1994. 


The  vellowfin  tuna  import  regulations 
at  50  CFR  216.24. (e)(5)  also  establish 
provisions  for  timely  consideration  and 
making  of  an  affirmative  finding  for 
nations  whose  vessels  harvest  yellowfin 
tuna  in  the  ETP  by  intentionally  setting 
on  marine  mammals.  These  regulations 
require  that  the  government  of  the 
harvesting  nation  adopt  a  regulatory 
program  governing  the  incidental  taking 
of  marine  mammals  in  the  course  of 
such  harvesting  that  is  comparable  to 
the  regulatory  program  of  the  United 
States;  and  that  the  avcmge  rate  of 
incidental  mortality  by  vessels  of  the 
har\esting  nation  is  comparable  to  the 
average  rate  of  incidental  mortality  of 
marine  mammals  by  U.S.  vessels  in  the 
course  of  such  harvesting.  An 
affirmative  finding  under  these 
regulations  allows  importation  into  the 
United  States  of  yellowfin  tuna  and 
products  derived  from  yellowfin  tuna 
har\e.sted  in  the  ETP  bv  purse  seine 
vessels  greater  than  4i)b  short  tons 
carrying  capacity  through  December  31. 
1994. 

The  AA  reviewed  the  annual  report 
subm.itfed  by  the  Republic  of  Vanuatu  as 
required  by  50  CFR  216.24(e)(5)(iv), 
describing  the  activities  of  the  Vanuatu- 
fiag  purse  seine  fiecf  during  the  1993 
fishing  year  (October  1.  1992,  through 
September  30,  1993).  The  review 
resulted  in  a  determination  that  the 
average  rate  of  incidental  taking  by 
Vanuatu-Hag  vessels  was  0.80  times  that 
of  the  U.S.  fieet  during  the  same  period 
(no  more  than  1.25  times  that  of  U.S. 
vessels  is  permitted),  and  that  the 
percentage  of  the  total  mortality  for 
eastern  spinner  dolphin  and  coa.stal 
spotted  dolphin  is  6.50  and  6.15 
percent,  respectively.  (Percentages  of  no 
greater  than  15.0  and  2.0  percent  of  the 
total  mortality  are  required.)  Based  on 
these  data,  a  negative  finding  was 
indicated  t>ecause  the  number  of 
incidental  coastal  spotted  dolphin 
mortalities  exceeded  2.0  percent  of  the 
total  mortality,  and  NMFS  was  prepared 
to  make  such  a  finding. 

However.  Vanuatu  authorized  the 
Inter-American  Tropical  Tuna 
Commission  (lATTC)  to  provide 
obser\  er  data  to  NMFS  for  the  12-month 
period  December  1. 1992,  through 
November  30.  1993,  for  reconsideration 
by  the  AA.  These  data  provided  the 
information  required  by  50  CFR 
216.24{e){5)(vii).  Submission  of  the  most 
recent  12  months  of  data  is  described  by 
§216.24(e)(5)(vii)(A),  for 
reconsideration  of  a  negative  finding  if 
the  species  composition  rate  was  not 
acceptable  for  the  fishing  year.  The  data 
provided  for  the  December  1, 1992, 
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through  November  30. 1993,  period 
indicated  that  the  mortality  for  eastern 
spinner  and  coastal  spotted  dolphin 
comprised  4  08  and  0.54  percent  of  the 
total  mortality,  respectively.  An 
affirmative  finding  for  Vanuatu  was 
indicated  based  on  these  data. 

The  overall,  rather  than  a  weighted, 
incidental  kill-per-set  (kps)  factor  for 
Vanuatu  was  used  to  determine 
comparability  for  both  periods  because 
the  U.S.  fleet  had  fewer  than  five  sets  in 
Fishing  Area  3  on  common  dolphins,  an 
area  and  species  grouping  in  which  the 
Vanuatu  fleet  made  sets  (50  CFR 
216.24(e)(5)(v)(F)).  Observers  assigned 
by  the  lATTC  accompanied  all  fishing 
trips  made  by  Vanuatu-flag  purse  seine 
vessels  in  the  FTP  during  the  1993 
fishing  season  and  during  the  12-month 
period  submitted  for  reconsideration,  as 
required  by  the  Notice  of  Determination 
published  in  the  Federal  Register  on 
January  8,  1992  (57  FR  668).  A  complete 
list  of  Vanuatu-Rag  tuna  purse  seine 
vessels  over  400  short  tons  carrying 
capacity  and  their  status  during  the  two 
periods  has  been  submitted,  as  required 
by§216.24(e)(5)(iiHB). 

Therefore,  based  on  the  information 
described  above,  the  AA,  after 
consultation  with  the  Department  of 
State,  found  that  the  average  rate  of 
incidental  taking  of  marine  mammals  by 
Vanuatu-flag  vessels  was  comparable  to 
that  of  U.S.-fiag  vessels,  and  Vanuatu's 
rcguiatorv'  program  governing  the 
incidental  taking  of  marine  mammals  in 
the  course  of  harvesting  yellowfin  tuna 
by  purse  seine  in  the  ETP  was 
comparable  to  the  regulatory  program  of 
the  United  States,  as  required  by  the 
tima  importation  provisions  of  50  CFR 
216.24(e).  As  a  result  of  this  affirmative 
finding,  yellowfin  tuna  and  products 
derived  from  yellowfin  tuna  harvested 
by  Vanuatu-fiag  purse  seine  vessels 
operating  in  the  ETP  may  be  imported 
into  the  United  States  through 
December  31, 1994. 

At  this  lime,  primary  embargoes 
banning  the  importation  of  yellowfin 
tuna  and  products  derived  from 
yellowfin  tuna  har.-ested  in  the  ETP  by 
purse  seine  vessels  of  Mexico, 
Colombia,  Venezuela,  and  Panama 
remain  in  effect.  In  addition, 
intermediary  nation  embargoes  banning 
the  importation  of  all  yellowfin  tuna 
and  yellowfin  tuna  products  from  Costa 
Rica,  Italy,  and  Japan  remain  in  effect. 
Questions  regarding  these  primary  and 
secondary  embargoes  should  be  directed 
to  the  Director,  Southwest  Region, 
r>JMFS  (See  ADDRESSES). 


Dated:  March  23, 1994. 
Nancy  Foster. 

Deputy  Assistant  Administrvtor  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  94-7996  Filed  4-1-94;  8:45  ami 

BtLUNQ  CODE  35tO-Z2-P 


50  CFR  Part  651 

[Doctet  No.  931243-3343;  I.D.  032S94B1 
Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interi.Ti  rule, 

extension  of  effective  dates. 

SUMMARY:  An  emergency  interim  rule  in 
effect  through  April  2, 1994,  to  protect 
overfished  stocks  of  haddock  is 
extended  from  .\pril  3,  1994,  through 
June  30, 1994,  because  conditions 
warranting  the  emergency  still  exist. 
The  Secretary  of  Commerce  (Secretar}') 
extends  the  500-ib  (226.8-kg)  possession 
hmit  of  haddocJc  for  all  vessels 
permitted  under  the  regulations 
governing  the  Northeast  Multispecies 
Fishery  and  for  all  vessels  in  possession 
of  haddock  from  or  in  the  exclusive 
economic  zone  (EEZ),  except  for  scallop 
dredge  vessels,  which  are  prohibited 
from  possessing  or  landing  haddock; 
and  the  closure  of  the  area  known  as 
Closed  Area  II.  Extension  of  other 
measures  contained  in  the  emergency 
rule  is  not  necessarv',  since  these  were 
permanently  implemented  on  March  1, 
1994,  under  Amendment  5  to  the 
Northeast  Multispecies  Fishery 
Management  Pla^i  (FMP).  The  intended 
effect  of  this  rule  is  to  provide 
protection  to  depleted  haddock  and  cod 
storjis. 

EFFECTIVE  DATE:  Section  651.9 
paragraphs  (a)  (11)  and  (12).  (e)  (33)  and 
(34);  and  §  651.27(bl,  as  published  on 
March  1, 1994  (59  FR  9872),  remain 
effective  from  April  3, 1994,  through 
June  30,  1994.  Section  651.21(b}(3)(i)  is 
temporarily  suspended  and 
§  651.21(b)(6)  is  temporarily  added 
effective  .\pn\  3, 1994.  through  June  30. 
19Q4. 

ADDRESSES:  Copies  of  the 
Envirormiental  Assessment  (EA) 
supporting  this  action  may  be  obtained 
from  Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suson  A.  Murphy,  Fishery-  Policy 
Analyst,  Northeast  Region.  NMFS,  508- 
281-9252. 


SUPPLEMENTARY  INFORMATION:  Under 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary 
promulgated  an  emergency  interim  rule 
(59  FR  26,  January  3,  1994)  that 
implemented  cod  and  haddock 
protective  measures  for  the  Northeast 
multispecies  fishery  for  the  period 
January  3. 1994,  through  April  2, 1994. 
The  emergency  interim  rule 
implemented:  (1)  A  500-lb  (226.8-kg) 
possession  limit  of  haddock  for  all 
vessels  permitted  under  50  CFR  651.4 
and  for  all  vessels  in  possession  of 
haddock  from  or  in  the  EEZ,  except 
scallop  dredge  vessels,  which  are 
prohibited  from  possessing  or  landing 
haddock;  (2)  an  early  closure  of  the  area 
known  as  Closed  Area  II.  except  for 
lobster  pot  vessels  and  scallop  dredge 
vessels;  (3)  an  expansion  of  Closed  Area 
II  by  20  minutes  longitude  to  the  west 
and  15  minutes  latitude  to  the  south, 
along  its  existing  western  and  southern 
boundaries,  intersecting  with  the 
Regulated  Mesh  Boundary  line;  (4)  a 
suspension  of  the  closure  of  the  area 
known  as  Closed  Area  I,  except  for 
vessels  using  sink  gillnet  gear;  (5)  a 
prohibition  on  transfer  of  fish  at  sea; 
and  (6)  a  ban  on  pair  trawling  in  the 
multispecies  fishery.  With  the 
agreement  of  the  New  England  Fishery 
Management  Council,  the  Secretary 
extends  the  emergency  interim  rule 
under  provisions  of  section  305(c)(3)(B) 
of  the  Magnuson  Act  because  conditions 
warranting  this  emergency  still  exist. 
The  500-lb  (225  8-kg)  haddock 
possession  limit,  except  for  scallop 
dredge  vessels,  which  are  prohibited 
from  possessing  or  landing  haddock, 
and  the  closure  of  Closed  Area  IT,  are 
extended  from  April  3. 1994,  through 
June  30.  1994. 

With  the  implementation  of 
Amendment  5  to  the  FMP  on  March  1, 
1994  (59  FR  9872),  five  of  the  measures 
contained  in  the  emergency  interim  rule 
published  January  3, 1994  (59  FR  26), 
were  permanently  added  to  50  CFR  part 
651.  and  are  therefore  not  included  in 
this  extension.  These  measures  are:  (1) 
The  expansion  of  Closed  Area  11;  (2)  the 
closure  of  Area  II  from  February  through 
May  in  1994  and  1995,  and  from 
January  through  June  in  1996  and  after; 
(3)  the  suspension  of  the  closure  of  the 
area  known  as  Closed  Area  I,  except  for 
vessels  using  sink  gillnet  gear;  (4)  a 
prohibition  on  transfer  of  fish  at  sea; 
and  (5)  a  ban  on  pair  trawling  in  the 
multispecies  fishery. 

This  action  is  not  subject  to  review 
under  E.O.  12866. 
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List  of  Subjects  in  50  CFR  Part  651 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  29. 1994. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  651  is  amended 
as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  set]. 

2.  In  §  651.21,  paragraph  (bK6)  is 
temporarily  added  and  paragraph 
(b)(3)(i)  is  temporarily  suspended, 
effective  April  3,  1994,  through  June  30, 
1994.  to  read  as  follows: 

§  651.21    Closed  areas. 

***** 

(b)*  *  • 

(6)  Duration.  No  fishing  vessel  or 
person  on  a  fishing  vessel  may  fish  or 
be  in  Closed  Area  II  during  the  months 
of  February  through  June. 
•        •        •        •        • 

[PR  Doc.  94-7933  Filed  3-30-94;  11:53  am] 

BILUNC  CODE  351ft-22-P 


50  CFR  Part  651 

[Docket  No.  93107&-4094;  1.0.  032894H1 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
delay  for  30  days  the  effective  date  for 
implementation  of  the  6-inch  (15.24-cm) 
minimum  mesh  size  requirement  for  the 
Gulf  of  Maine/Georges  Bank  (GOM/GB) 
regulated  mesh  area  and  the  Stellwagen 
Bank/Jeffreys  Ledge  (SB/JL)  juvenile 
protection  area  as  established  undef 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP)  and  its 
implementing  regulations.  Participants 
fishing  in  these  areas  in  this  fishery  may 
continue  to  fish  with  5 '/^-inch  (13.97- 
cm)  mesh  through  April  30,  1994.  The 
minimum  mesh-size  requirement  for  the 
GOM/GB  and  SB/JL  areas  will  become 
6  inches  (15.24  cm)  beginning  May  1, 
1994.  The  intent  of  this  delay  in 
effective  date  is  to  allow  additional  time 


for  fishermen  to  obtain  nets  with  the 
required  mesh  size  which  are  presently 
in  short  supply  in  the  fishery. 
EFFECTIVE  DATE:  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  NMFS,  508-281-9252. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  5  to  the  FMP  was 
prepared  by  the  New  England  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act)  and 
approved  by  NMFS.  Regulations 
implementing  Amendment  5  were 
published  March  1,  1994  (59  FR  9872), 
and  corrected  on  March  7,  1994  (59  FR 
10588).  In  addition  to  other 
management  measures,  the  regulations 
implemented  a  6-inch  (15.24-cm) 
minimum  mesh  size  requirement  in  the 
GOM/GB  regulated  mesh  area  and  the 
SB/JL  juvenile  protection  area  effective 
April  1,  1994." 

The  fishing  industry  has  reported  that 
local  New  England  mesh  suppliers  do 
not  have  adequate  supplies  of  6-inch 
(15.24-cm)  mesh  available.  In  order  to 
allow  time  for  adequate  supply 
quantities  to  become  available  and  for 
all  in  the  fishery  to  procure  conforming 
nets,  this  rule  delays  the  effective  date 
of  the  6-inch  (15.24-cm)  mesh 
requirement  for  30  days.  Beginning  May 
1, 1994,  all  multispecies  permit  holders 
must  comply  with  the  6-inch  (15.24-cm) 
minimum  mesh-size  requirement  in  the 
GOM/GB  and  SB/JL  areas. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  delay  in  effective  dale  is 
necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

This  rule  makes  a  permanent  change 
in  the  regulations  at  §  651.20(a)(2)  and 
(a)(5)  to  incorporate  language  specifying 
that  the  6-inch  (15.24-cm)  minimum 
mesh-size  requirement  is  not  effective 
until  May  1,  1994,  under  the  emergency 
authority  of  section  305(c)(3)(B)  of  the  ' 
Magnuson  Act.  Although  section 
305(c)(3)(B)  stipulates  that  emergency 
regulations  may  not  remain  in  effei:t  for 
more  than  two  90-day  periods  after 
publication  in  the  Federal  Register,  the 
permanent  change  in  the  regulatory 
language  which  is  needed  for  clarity  and 
for  the  convenience  of  the  public,  will 
have  regulatory  effect  on  the  public  only 
from  April  1  through  April  30.  1994. 
which  is  well  within  the  limitation  on 
emergency  rule  effectiveness  of  the 
Magnuson  Act. 


List  of  Subjects  in  50  CFR  Part  651 

Fisheries  and  Fishing. 
Dated:  March  29,  1994. 
Rolland  A.  Schmitten, 

Assistant  A dministratcrfor  Fisheries. 
Xational  Marine  Fisheries  Senice. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  H  S.C.  1301  et  seq. 

2.  In  §  651.20.  paragraphs  (a)(2)  and 
(a)(5)  are  revised  to  read  as  follows: 

§  651 .20    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

•  *         *         *         • 

(a)  •   *   * 

(2)  Mesh-size  restrictions.  Except  as 
provided  in  paragraphs  (a)(3)  through 
(5),  (e),  and  (f)  of  this  section,  the 
minimum  mesh  size  for  any  trawl  net, 
sink  gillnet,  Scottish  seine,  or  midwater 
trawl,  on  a  vessel,  or  used  by  a  vessel 
fishing  in  the  GOM/GB  regulated  mesh 
area,  shall  be  SVz  incht-s  (13.97  cm)  from 
March  1  through  April  30,  1994,  and 
beginning  May  1,  1994,  6  inches  (15.24 
cm)  diamond  or  square  mesh 
throughout  the  entire  net.  This 
restriction  does  not  apply  to  nets  or 
pieces  of  nets  smaller  than  3  ft  (0.9  m) 
X  3  ft  (0.9  m),  (9  sq.  ft  (0.81  mz)),  or  to 
vessels  not  holding  a  Federal 
multispecies  permit  under  this  part  and 
that  are  fishing  exclusively  in  state 
waters. 

•  *        *        *        • 

(5)  Stellwagen  Bank/Jeffreys  Ledge 
(SB/JL)  juvenile  protnction  area.  During 
the  period  March  1,  through  April  30, 
1994,  the  minimum  mesh  size  for  nets 
in  the  following  area  shall  be  5  and  v.^ 
inches  (13.97  cm)  in  ail  sink  gillnets  and 
5  and  Vi  inches  (15.24  cm)  square  mesh 
in  the  last  140  bars  of  the  codend  and 
extension  piece  of  all  mobile  net  gear. 
During  the  period  May  1,  through  Julv 
31,  1994,  and  March  1  through  July  31 
for  each  subsequent  year,  the  minimum 
mesh  size  for  nets  in  the  following  area 
shall  be  6  inches  (15.24  cm)  in  all  sink 
gillnets  and  6  inches  (15.24  cm)  square 
mesh  in  the  last  140  bars  of  the  codend 
and  extension  piece  of  all  mobile  net 
gear. 

***** 

IFR  Doc.  94-7956  Filed  3-30-94;  11  51  in,| 
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This  section  of  the  FEDERAL  REGISTER 
contains  nonces  to  t»ie  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMErrr  OF  AGRIGULTUFIE 

Agricuiturai  Marketing  Service 

7CFRPart915 

[Docket  No.  FV93-ei5-2PR] 

Avocados  Grown  In  South  Florida; 
Revision  in  Maturity  and  Reporting 
Requirements 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  maturity  requirements  in  effect 
on  a  continuous  basis  for  avocados 
grown  in  Florida  by  revising  the 
calendar  dates  in  the  various  shipp,ing 
schedules  for  some  60  avocado  varieties 
to  be  applicable  to  any  calendar  year. 
This  would  ensure  that  only  mature 
fruit  is  shipped  to  the  fresh  market, 
thereby  improving  grower  returns  and 
promoting  orderly  marketing 
conditions.  This  proposed  rule  would 
also  suspend  for  the  next  two  seasons, 
pack-out  reports  for  avocado  shipments 
sold  or  delivered  in  Florida  by  handlers 
within  the  regulated  area.  This  proposed 
rule  would  reduce  the  burden  of 
information  collection  requirements 
currently  provided  for  under  the 
marketing  order. 

DATES:  Comments  must  be  received  by 
May  4,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comment.s 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington.  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  The  written  comments 
should  reference  the  docket  number, 
riute,  and  page  number  of  this  issue  of 
the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone;  202-720- 
5127;  or  William  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone;  813-299-^770. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
915  (7  CFR  part  915).  as  amended, 
regulating  the  handling  of  avocados 
grown  in  South  Florida,  hereinafter 
referred  to  as  the  order.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Depalment)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  1 Z778.  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  retmnctive  effect. 
This  proposed  rule  would  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligetion  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator}-  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (.'\MS)  has 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  65  avocado  handlers 
subject  to  regulation  under  the 
marketing  order  covering  avocados 
grown  in  Florida,  and  about  95  avocado 
producers  in  South  Florida.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Adminislralion  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  th-n  $3,500,000.  The 
majority  of  the  Florida  avocado  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  Avocado  Administrative 
Committee  (committee)  works  with  the 
Department  in  administering  the  order, 
and  it  meets  prior  to  and  during  each 
season  to  consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Florida  avocados. 

The  committee  met  December  8, 1993, 
and  unanimously  recommended  that  the 
shipping  schedules  for  avocados  be 
revised  and  that  certain  reporting 
requirements  be  temporarily  suspended. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations,  information 
submitted  by  the  committee  and  other 
information,  and  detennines  whether 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Maturity  requirements  for  avocados 
grown  in  Florida,  based  on  minimum 
weights,  diameters,  and  skin  color,  are 
specified  in  §915.322  (7  CFR  915.322), 
and  are  in  effect  on  a  continuous  basis. 
These  maturity  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados,  and  color 
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specifications  for  those  varieties  which 
turn  red  or  purple  when  mature.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different, 
because  each  variety  has  different 
characteristics.  The  maturity 
requirements  for  each  avocado  variety 
are  based  on  maturity  test  resuUs. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  market, 
especially  during  the  early  part  of  the 
harvest  season  tor  each  variety. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consumer  satisfaction  and  is  in  the 
interest  of  both  producers  and 
consumers.  Fresh  shipments  of  Florida 
avocados  usually  begin  with  light 
shipments  of  early  varieties  in  May,  and 
they  continue  until  the  following  March 
or  April,  with  heaviest  shipments 
occumng  rrom  July  through  December. 

This  proposed  riile  would  revise  the 
shipping  schedules  for  the  avocado 
varieties  specified  in  Table  I  of 
paragraph  (a)(2)  of  §  915.322  (7  CFR 
915.322)  to  synchronize  those  schedules 
with  any  calendar  year.  The  previous 
schedules  needed  to  be  adjusted  to  each 
new  year  to  ensure  that  dates  and 
weekdays  conformed  to  each  new  year. 
The  schedules  in  Table  I  are  similar  to 
previous  calendars,  except  that  the 
maturity  schedules  have  fixed  dates, 
which  become  effective  on  the  Monday 
nearest  the  date  specified  in  Table  I.  The 
new  schedules  are  expected  to  conform 
more  closely  to  the  needs  of  the 
industry.  This  proposed  rule  also  would 
exempt  from  maturity  requirements,  the 
Hass,  Fuerte,  Zutano,  and  Edranol 
varieties  of  avocados,  since  these 
varieties  of  avocados  are  not 
commercially  grown  in  the  production 
area  in  Florida. 

The  maturity  requirements,  based  on 
minimum  weights,  diameters,  and  skin 
color,  specified  in  §944.31  (7  CFR 
944.31)  for  imported  avocados  were 
indefinitely  suspended  by  a  final  rule 
issued  May  15,  1991  (56  FR  23009,  May 
20, 1991).  Therefore,  this  action  will  not 
impact  imported  avocados  until  the 
suspension  is  lifted.  However  a 
proposed  rule  will  be  published 
separately  to  reinstate  the  temporarily 
suspended  maturity  requirements  for 
avocados  imported  into  the  United 
States. 

A  minimum  grade  requirement  of  U.S. 
No.  2  currently  in  effect  on  a  continuous 
basis  for  avocados  grown  in  Florida 
under  §915.306  (7  CFR  915.306),  and 
for  avocados  imported  into  the  United 
States  under  §944.28  (7  CFR  944.28) 
remains  in  effect  unchanged  by  this 
action. 


Florida  avocado  handlers  may  ship, 
exempt  from  the  minimum  grade,  size, 
and  maturity  requirements  effective 
under  the  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provision,  and  up  to 
20  pounds  of  avocados  as  gift  packs  in 
individually  addressed  containers.  Also, 
avocados  grown  in  Florida  utilized  for 
commercial  processing  are  not  subject  to 
the  grade,  size,  and  maturity 
requirements  under  the  order. 

This  proposed  rule  reflects  the 
committee's  and  the  Department's 
appraisal  of  the  need  to  make  the 
specified  changes.  The  Department's 
view  is  that  this  action  will  have  a 
beneficial  impact  on  producers  and 
handlers  since  it  will  help  ensure  that 
only  mature  avocados  are  shipped  to 
fresh  markets.  The  committee  considers 
that  maturity  requirements  for  Florida 
grown  avocados  are  necessary  to 
improve  grower  returns  and  promote 
orderly  marketing  conditions.  Although 
compliance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offset  by 
the  benefits  of  providing  the  industry- 
and  consumers  with  mature  avocados. 

Paragraph  (d)  of  §  915.150  (7  CFR 
915.150),  currently  requires  that  each 
handler,  at  the  end  of  the  day's 
operation,  report  to  the  committee  the 
number  of  containers  {V*  Bushel,  V^ 
Bushel,  and  Vs  Bushel)  of  avocados  sold 
and  delivered  within  the  State  of 
Florida.  This  proposed  action  would 
suspend  paragraph  (d)  of  §  915.150  for 
the  next  two  seasons,  through  March  31, 
1996.  This  would  temporarily  suspend 
the  requirement  that  handlers  file  the 
"Avocado  Handler  Daily  Size  Report 
Form."  The  committee  has  determined 
that  information  needed  for  operations, 
marketing  policies,  and  compliance, 
could  sufficiently  be  obtained  from 
inspection  certificates  collected  on  a 
daily  basis  by  program  staff,  and  that 
information  collected  on  the  "Avocado 
Handler  Daily  Size  Report  Form"  will 
not  be  needed  for  the  next  two  seasons. 
Further,  Hurricane  Andrew  reduced 
avocado  production  by  almost  half,  and 
this  has  reduced  assessment  collections, 
resulting  in  a  need  to  reduce  staff  and 
administration  costs. 

The  information  collection 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  44  U.S.C.  chapter  35  and  have  been 
assigned  OMB  Number  0581-0078. 

This  rule  would  reduce  the  reporting 
burden  on  approximately  65  handlers  of 
avocados  who  complete  the  form 
"Avocado  Handler  Daily  Size  Report 


Form,"  taking  about  0.083  hour  to 
complete  each  report. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  proposed  to 
be  amended  as  follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  915  continues  to  read  as  follows: 

Authority:  7  ISC.  601-674. 
§915.150    [Amended] 

2.  SiH:tion  915.150.  paragraph  (d)  is 
suspended  in  its  entiretv  through  March 
31.  1996. 

3.  Section  915.332  is  revised  to  read 
as  follows: 

§  91 5.332    Florida  avocado  mpti  irjty 
regulation. 

(a)  No  handler  shall  handle  any 
variety  of  avocados,  except  Hass,  Fuerte. 
Zutano,  and  Edranol,  grown  in  the 
production  area  unless:  (1)  Any  portion 
of  Ihe  skin  of  the  individual  avocados 
has  changed  to  the  color  normal  for  thai 
fruit  when  mature  for  those  varieties 
which  normally  change  color  to  any 
sliade  of  red  or  purple  when  mature, 
except  for  the  Linda  variety;  or 

(2)  Such  avocados  meet  the  minimum 
weight  or  diameter  requirements  fcr  the 
Monday  nearest  each  date  spei.ified, 
through  the  Sunday  immediately  prior 
to  the  nearest  Monday  of  the  specified 
date  in  the  next  column,  for  each  variety 
listed  in  the  following  Table  I:  Provided, 
that  avocados  may  not  be  handled  prior 
to  the  earliest  date  specified  in  column 
A  of  such  table  for  the  respective 
variety;  Provided  further.  There  are  no 
restrictions  on  size  or  weight  on  or  after 
the  date  specified  in  column  D; 
Provided  further.  That  up  to  a  total  of 
10  percent,  by  count  to  the  individual 
fruit  in  each  lot  may  weigh  less  than  the 
minimum  specified  or  be  less  than  the 
specified  diameter,  except  that  no  such 
avocados  shall  be  over  2  ounces  lighter 
than  the  minimum  weight  specified  for 
the  variety:  Provided  further.  That  up  to 
double  such  tolerance  shall  be 
permitted  for  fruit  in  an  individual 
container  in  a  lot. 
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I 


Table 


Variety 


A 
Date 


Min. 
wt. 


Min. 
diam. 


B 

Date 


Mm. 
wt. 


Min. 
diam. 


C 

Date 


Min. 
wt. 


Min. 
(jiam. 


D 
Date 


Dr.  Dupuis  #2 

Simmons  

Pollock 

Hardee 

Nadir 

Ruehie  


Bernecker  .... 
Miguel  (P)  .... 

Nesbitt  

Tonnage  

Waldin  

Tower  

Beta 

Lisa  (P) 

Black  Prince 

Loretta  

Bootti  8 


Booth  7  .... 
Bootti  5  .... 
Choquette 

Hall  ..^. 

Lula 

Monroe  .... 


Arue 

Donnie  

Fuchs 

K-5  

West  Indian  Seedling ' 

Gorham  

Bk)ndo  

Petersen  

232  

Pinelli 

Trapp  

K-9  

Ctiristina  

Catalina  

Blair  

Guatemalan  Seedling  2 

Marcus 

Brooks  1978  

Rue 

Collinson 

Hickson 

Simpson  

Chica  

Leona  

Herman 

Pinkerton  (CP) 

Taylor  

Ajax  (B-7)  

Booths 

Booth  1  

Zio  (P)  

Gossman 

Brookslate  


Meya  (P)  ... 
Reed  (CP) 


5-30 
6-20 
6-20 
6-27 
6-27 
7-04 

7-18 
7-18 
7-18 
8-01 
8-01 
8-01 
8-06 
8-OB 
8-15 
8-22 
8-29 

8-29 
9-06 
9-26 
9-26 

10-03 
11-<S7 

5-16 

5-23 

6-06 

6-13 

6-20 

7-04 

7-11 

7-11 

7-18 

7-1B 

7-18 

8-01 

8-01 

8-15 

8-29 

9-06 

9-05 

9-06 

9-12 

9-12 

9-12 

&-19 

9-19 

9-26 

10-03 

10-OG 

10-10 

10-10 

10-10 

11-14 

11-14 

11-28 

12-06 

12-12 
12-12 


16 
16 
18 
16 
14 
18 

18 
22 
22 

16 
16 
14 
18 
12 
28 
30 
16 

18 
14 
28 
26 
18 
26 

16 
16 
14 
18 
18 
29 
13 
14 
14 
18 
14 
16 
11 
24 
16 
15 
32 
12 
30 
16 
12 
16 
12 
18 
16 
13 
14 
18 
16 
16 
12 
11 
18 

13 
12 


3V,6 

3^16 

3"A6 
32A6 

33A6 

3'y,6 

3«A6 
3'yi6 
3'2A6 
3*^A6 
3^A6 
3fA6 

38/16 

3^A6 
4Vi6 

4Vl6 

3''A6 
3^y,6 

3^16 

4^,6 

3-^16 

31V16 

4^16 

3^16 

3Vi6 
3Vi6 

4Vi6 

38A6 

3'yi6 
3'°Ae 

2'yi6 

38A6 

4'2A6 

3yi6 
43/16 

3'°A6 
3V.6 
3^A6 
3'A6 

3'0A6 
S^Ae 

3^16 

3Vi6 
3'yi6 

3''A6 
3Vi6 
3716 

3'Vis 

3-A6 

3^,6 

6-13 
7-04 
7-04 
7-04 
7-04 
7-11 
7-18 
8-01 
8-01 
8-01 
8-15 
8-15 
8-15 
8-15 
8-15 
8-29 
9-05 
9-12 

9-12 
9-19 
10-17 
10-10 
10-10 
11-21 

5-30 
6-06 
6-20 
6-27 
7-18 
7-18 

7-18 
8-01 
8-01 
8-01 


8-29 
9-12 
10-03 
9/19 
9-12 
9-19 

9^26 

10^3 

10-17 
10-17 
10-24 

10^17 
11-28 
11-28 

12-12 
12-19 
12-26 
12-26 


14 
14 
16 
14 
12 
16 
14 
16 
20 
16 
14 
14 
12 
16 
11 
23 
26 
14 

16 
12 
24 
20 
14 
24 

14 
14 
12 
14 
16 
27 


12 
12 
16 
12 


22 

14 
13 
24 
10 
24 


10 
'10 


14 
11 
12 


14 
12 
10 


16 
14 
11 
10 


3Vi6 
3Vi6 
37i6 
2'*A6 
3Vi6 
35A6 
3Vi6 
3Vi6 

3'V,6 
3^16 

3Vi6 
3Vi6 
3Vi6 
3Vi6 
3 

3'-V,6 
3  Vie 

3'°A6 

3V16 

4716 

3'A6 

3Vi6 
47i6 

3^16 

3  Vie 

3^16 

33A6 

4^16 

3y.6 

3'°A6 
3Vi6 


3Vi6 

4  Vie 

3Vi6 

3'Vi6 

3°A6 

3716 

3Vi6 
3°A6 
3=A6 

3Vi6 

3  Vie 

2'Vi6 

3' Vie 
3Vi6 
3Vi6 
3Vi6 


7-04 
7-18 
7-18 
7-11 
7-11 
8-01 
8-08 
8-15 
8-15 
8-08 
8-22 
8-29 


9-12 

&-26 

10-10 

9-26 

10-31 
10-24 
10-31 
12-05 
12-19 


8-22 


7-25 


9-19 
10-03 


10-31 


1-02 
1-16 

1^ 


12 
12 
14 
12 
10 
12 
10 
14 
18 
14 
12 
12 


16 


12 
10 
14 


20 
18 
12 
20 
16 


14 


10 


8 
18 


12 
10 


3Vie 
3yi6 

2'Vi6 
3Vi6 
3  Vie 
SVie 

3'%6 

3  Vie 
3Vi6 
3Vi6 


3Vi6 

3V16 
3V.6 
3Vi6 

3'Vi8 

3^16 

3  Vie 

3'Vi6 

3Vi6 


3Vi« 


2'Vio 
3Vi6 


3Vi( 


3Vie 


7-18 
8-01 
8-01 
7-25 
7-18 
8-15 

8-29 
8-29 
8-22 
8-29 
9-12 
9-05 
9-05 
8-22 

10-03 
9-26 

10-24 

10-10 
10-03 
11-14 
11-07 
11-14 
1-02 

7-04 

7-04 

7-04 

7-11 

9-19 

8-15 

8-15 

8-08 

8-15 

8-15 

a-15 

8-22 

8-22 

9-19 

10-03 

12-05 

10-31 

10-10 

10-17 

10-10 

10-10 

10-10 

10-17 

10-10 

10-31 

11-14 

11-07 

10-31 

10-31 

12-12 

12-12 

12-26 

1-30 

1-09 
1-23 


1  Avocados  of  the  West  Indian  type  varieties  and  seedlings  not  listed  elsewtiere  in  Table  I. 

2  Avocados  of  the  Guatemalan  type  varieties  and  seedlings,  nybnd  vaneties  and  seedlings,  and  unidentified  seedlings  not  listed  elsewhere  in 
Table  I.  f 
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(b)  The  term  diameter  means  the 
greatest  dimersion  measured  at  a  right 
angle  to  a  straight  line  from  the  stem  to 
the  blossom  end  of  the  fruit. 

Dated:  March  29. 1994. 
Robert  C.  Keeney, 

Deputy  DinKtor,  Fruit  and  Vegetable  Division. 
|FR  Doc  94-7689  Filed  4-1-94;  8;  15  am] 
BILUNG  COOE  M10-C2-P 


7  CFR  Part  944 

[Docket  No.  FV-91-28a-PR] 

Fruits;  Imported  (Avocados); 
Reinstatement  and  Revision  of 
Avocado  Import  Maturity 
Requirements 

AGENCY:  Agricultural  Marketing  Scp/ice, 

USDA. 

ACTION:  Proposed  rale. 

SUMMARY:  This  proposed  rule  wciild 
reinstate,  with  revision,  temporarily 
suspended  maturity  requirements  based 
on  minimum  sizos  (diame'ers  and 
weights)  and  skin  color  for  avocados 
imported  into  the  United  States.  Tliese 
maturity  rcquirements  were  temporarily 
suspended  to  provide  the  United  States 
Trade  Representative  (USTR)  adequate 
time  to  review  contemplated  changes  in 
the  import  requirements.  This  proposed 
rule  would  also  add  an  exemption  for 
certain  varieties  of  avocados,  and 
remove  the  exemption  for  avocados 
grown  in  the  somhem  hemisphere.  This 
proposed  rule  would  also  add 
exemptions  from  maturity  requirements 
for  avocados  imported  for  certain  uses. 
This  proposed  rjje  is  needed  so  that 
imported  avocados  meet  the  same 
minimum  size  and  color  maturity 
requirements  as  those  established  for 
avocados  under  the  Federal  marketing 
order  covering  Florida  avocados, 
consistent  with  section  8e  of  the 
Agric^lltural  Marketing  Agreement  Act 
of  1937. 

DATES:  Comments  must  be  received  by 
May  4,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  D.C.  2009O- 
6456.  or  by  facsim.ile  at  202-720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  DcK:ket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFOPMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing 


Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  202-720- 
5331;  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Oii.co.  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven.  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  section  8e 
(7  U.S.C.  section  608e-l )  of  the 
Agricultural  Marketing  Agree.-nenl  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
Section  8e  of  the  Act  provides  that 
whenever  specified  commodities, 
including  avocados,  are  regulated  under 
a  Federal  marketing  order,  imports  of 
these  commodities  into  the  United 
States  are  prohibited  unloss  they  meet 
the  same  or  comparable  grade,  size, 
quality,  or  maturity  requirements  as 
those  in  effect  for  riomesticaiiy 
produced  commodities.  The  Secretary 
has  determined  that  minimum  weight 
and  diameter  maturity  import 
requirements  for  avocados  imported 
into  the  United  States  should  be  the 
same  as  such  re\]uireme:its  applied  to 
avocados  grown  in  Florida  under 
Marketing  Order  No.  915  (7  CFR  part 
915),  hereinafter  referred  to  as  the  order. 

The  Departm.ent  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  prooosed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Retcrm.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  ruie  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Seivice  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  PvFA  is  to  fit 
ifgulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
tlirough  group  ac'ion  of  essentially 
small  entities  acting  on  their  own 
behaif.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Ac1 
are  based  on  those  estahlished  under 
Federal  marketing  orders. 


There  are  about  20  avocado  importers 
who  would  be  subject  to  the  proposed 
avocado  import  maturity  requirements. 
Small  agricultural  service  firms,  which 
include  importers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
majority  of  these  importers  may  be 
classified  as  small  entities. 

Minimum  size  (weight  and  diameter) 
and  skin  color  maturity  requirements  for 
imported  avocados  in  §  944.31  (7  CFR 
944.31)  were  conlinuou.sIy  in  effect  for 
several  years  prior  to  their  suspension 
by  a  final  rule  issued  Mav  15,  1991  (56 
FR  23009,  May  20.  1991)'.  The  avocado 
import  maturity  requirements  were 
temporarily  suspended  to  provide  the 
USTR  adequate  time  to  review 
contemplated  changes  in  those 
requirements,  as  required  by  section  Be 
of  the  Act.  Suspension  of  the  avocado 
import  maturity  requirements  became 
n€*cessary  when  the  Florida  avocado 
maturity  requirements  in  §  915.332  (7 
CFR  915.332).  upon  which  the  avocado 
import  maturity  requirements  were 
based,  were  revij>ed  en  Mav  15,  19S1  (56 
FR  23005,  May  20,  1991).  This  revision 
was  finalized  on  September  4.  19Q1  (56 
FR  46224.  September  1 1 ,  1991).  Section 
915.332  was  most  recently  amended  to 
make  calendar  date  adjusiments  in  the 
shipping  schedule  for  several  varieties 
of  Florida  avocados  on  June  29.  1993  (58 
FR  34684,  June  29.  199^),  and  that  m!e 
was  finalized  on  October  4, 1093  ['.H  FR 
46759,  September  3,  1993). 

Prior  to  suspension,  the  avocado 
import  maturity  requirements  were 
based  on  minimum  weights  and 
diameters  applied  to  avocados  grown  in 
all  foreign  countries,  except  for  those 
grown  in  southern  hemisphere 
countries.  Such  requirements  were 
applied  to  each  variety  for  a  specific 
time  period  during  the  first  part  cfthe 
shipping  period.  The  minimum  v.eights 
or  diameters  were  not  applied  to 
avocados  grown  in  southern  hemisphere 
countries,  such  as  Chile,  ivhere 
practically  all  imported  southern 
hemisphere  avocados  have  originated  in 
recent  years,  l>ccause  the  southern 
hemisphere's  avocado  growing  season 
and  various  shipping  periods  differed 
from  those  in  Florida.  The  im.port 
maturity  requirements  based  on 
minimum  weigiits  or  diameters  were 
applied  to  avocados  grown  in  nort.hem 
liemisphere  countries,  such  as  those  in 
the  Bahamas  and  the  Dominican 
Republic,  where  practically  ail  northern 
hemisphere  imported  avocados  have 
originated  in  recent  years,  because  their 
growing  season  and  various  shipping 
peiiods  are  similar  to  those  in  Florida. 
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The  avocado  import  maturity 
requirements  based  on  skin  color  for 
certain  varieties  of  avocados  which  turn 
red  or  purple  when  mature  were  apphed 
to  avocados  imported  from  all  foreign 
countries  in  both  the  southern  and 
northern  hemispheres.  Such 
requirements  applied  to  all  avocados 
grown  in  both  hemispheres,  because  all 
such  avocados  turn  color  when  mature 
regardless  of  where  they  were  grown. 

This  proposed  rule  would  also 
reinstate  the  minimum  size  (weight  and 
diameter)  requirements  for  avocados 
and  the  skin  color  maturity 
requirements  for  avocados  imported 
from  all  foreign  countries  by  lifting  the 
suspended  provisions  of  §  944.31. 
However,  this  proposed  rule  would 
exempt  the  Hass,  Fuerte,  Zutano,  and 
Edranol  varieties  of  avocados  from  such 
import  maturity  requirements,  because 
such  varieties  are  not  grown  in 
commercial  quantities  in  Florida  and 
regulated  under  the  Florida  avocado 
maturity  requirements  in  §915.332. 

This  proposed  rule  would  obviate  the 
need  for  exempting  avocados  imported 
from  the  southern  hemisphere,  since  the 
major  varieties  imported  from  the 
southern  hemisphere  are  the  Ha.=s, 
Fuerte,  Zutano,  and  Edranol  varit^ties. 

This  proposed  rule  would  also  add 
language  to  §944.31  to  cite  the 
minimum  size  (weight  and  diameter) 
and  skin  color  maturity  requirements. 
and  define  the  term  "diameter". 

This  proposed  rule  al«o  would 
exempt  imported  avocados  under 
§944.31,  from  minimum  weight, 
diameter,  and  color  m.aturity 
requirements  if  they  are  to  be  used  in 
certain  specified  outlets.  Similar 
exemptions  from  grade  requirements 
established  for  imported  avocados 
under  §  944.28  were  implemented  by  an 
interim  final  rule  published  in  the 
Federal  Register  (58  FR  69182. 
December  30, 1993),  with  an  effective 
date  of  January  1, 1994. 

The  avocado  import  maturity 
regulation  (7  CFR  944.31)  is  ba.sed  on 
the  maturity  requirements  in  effect  for 
avocados  grown  in  Florida  under  the 
order  throughout  the  year.  Under  the 
order,  any  person  may  handle  avocados 
without  regard  to  established  grade, 
size,  quality,  or  maturity  requirements 
provided  that  such  avocados  are 
handled  for:  (1)  Consumption  by 
charitable  institutions;  (2)  distribution 
by  relief  agencies;  (3)  commercial 
processing  into  products;  (4)  seed;  or  (5) 
individual  shipments  of  up  to  55 
pounds.  Prior  to  issuance  of  this  rule, 
the  only  exemption  allowed  under  the 
avocado  impwrt  regulation  was  that  for 
individual  shipments  of  up  to  55 
pounds.  Thus,  this  proposed  rule  woula 


add  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  seed,  and  commercial 
processing  into  products  to  the  list  of 
exemptions  allowed  under  the  avocado 
import  regulation. 

To  ensure  that  imported  avocados 
exem.pt  from  the  maturity  requirements 
are  utilized  in  exempt  outlets,  this  rule 
proposes  that  such  avocados  be  subject 
to  the  safeguard  procedures  for 
imported  fruit  established  in  §  944.350 
(58  FR  69182,  December  30,  1993). 

Under  these  procedures,  an  importer 
wishing  to  import  avocados  covered 
herein  for  uses  in  other  than  regulated 
commercial  channels,  would  complete 
in  triplicate,  prior  to  importation,  an 
"Importer's  Exempt  Commodity  Form." 
One  copy  would  notify  the  Marketing 
Order  Administration  Branch  (MOAB) 
of  the  Fruit  and  Vegetable  Division, 
AMS,  and  the  second  copy  would  notify 
the  U.S.  Customs  S'*rvice  of  the 
importer's  intent  to  import  a  commodity 
under  an  exemption.  The  third  copy 
would  accompany  the  exe.mpt  lot  to  the 
receiver. 

The  form  could  be  obtained  from 
either  the  inspection  or  customs  offices 
ser\  ing  the  port  of  entry.  The  form 
could  also  be  obtained  from  the  MOAB 
in  Washington,  DC  or  from  its  Marketing 
Field  Offices  in  Fresno,  California; 
Portland,  Oregon;  MiAllen,  Texas;  or 
Winter  Haven,  Florida. 

At  the  time  the  commodity  enters  the 
United  States  the  importer  would 
complete  the  form;  surrender  a  copy  of 
the  completed  form  to  the  U.S.  Customs 
at  the  time  the  commodity  is  offered  for 
importation;  and  would  forward  a  copy 
of  the  completed  form  to  MOAB  within 
15  days  after  completeion  of  the  form. 
Information  called  for  on  the 
"Importer's  Exempt  Commodity  Form" 
would  include: 

(1)  The  commodity  and  the  variety  (if 
known)  being  imported, 

(2)  The  date  and  place  of  inspection, 
if  applicable, 

(3)  Identifying  marks  or  numbers  on 
the  containers, 

(4)  Identifying  numbers  on  the 
railroad  car,  truck  or  other 
transportation  vehicle  transporting 
product  to  the  receiver, 

(5)  The  name  and  address  of  the 
importer, 

(6)  The  place  and  date  of  entry, 

(7)  The  quantity  imported. 

(8)  The  name  and  address  of  the 
intended  receiver  (eg.  processor,  feeder, 
cherity,  or  other  exempt  receiver), 

(9)  Intended  use  of  the  exempt 
commodity, 

(10)  The  U.S.  Customs  Service  entry 
number  and  harmonized  tariff  code 
number,  and 


(11)  Such  other  information  as  may  be 
necessary  to  ensure  compliance  with 
this  regulation. 

For  purposes  of  this  regulation,  a  lot 
would  be  considered  to  be  imported 
when  it  is  released  by  tlie  Customs 
Service  for  entry  into  commercial 
markets  or  other  channels.  Lots  that  are 
exempt  from  maturity  requirements  of 
the  import  regulations  would  not  be 
subject  to  the  inspection  and 
certification  requirements  in  such 
regulations.  An  import.ed  lot  intended 
for  normal  commercial  channels,  or  any 
portion  of  such  a  lot.  that  fails 
established  maturity  requirements, 
could  be  disposed  of  in  exempt  outlets. 
as  specified  in  the  pertinent  avocado 
import  requirements. 

The  third  copy  of  the  form  would 
accompany  the  exempt  lot  to  its 
intended  destination.  The  receiver 
would  certify  that  the  lot  has  been 
received  and  it  will  be  utilized  in  an 
exempt  outlet.  After  the  certification  is 
signed  by  the  receiver,  the  form  would 
be  returned  to  MOAB  by  the  receiver, 
within  15  days  of  receipt  of  the  lot.  The 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  and  have  been  assigned 
OMB  number  0581-0167. 

In  accordance  with  section  8e  of  the 
Act.  the  USTR  has  concurred  with  the 
issuance  of  this  proposed  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  rule  reflects  the 
Department's  appraisal  of  the  need  to 
reinstate  the  suspended  avocado  import 
maturity  requirements  and  make  the 
specified  changes  in  the  avocado  import 
maturity  requirements,  as  hereinafter  set 
forth,  in  accordance  with  section  8e  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes.  Imports,  Kiwifruit. 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  944  is  proposed  to 
be  amended  as  follows: 

PART  944— FRUITS;  IMPORT     , 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
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2.  The  suspension  of  §944.31  is  lifted 
and  the  section  is  revised  to  read  as 
follows: 

§  944.31    Avocado  import  maturity 
regulation. 

(a)  Pursuant  to  section  8e  (7  U.S.C. 
608e-l)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  and  part  944— Fruits; 
Import  Regulations,  the  importation  into 
the  United  States  of  any  avocados, 
except  the  Hass,  Fuerte,  Zutano,  and 
Edranol  varieties,  is  prohibited  unless: 

(1)  Any  portion  of  the  skin  of  the 
individual  avocados  has  changed  to  the 


color  normal  for  that  fruit  when  mature 
for  those  varieties  which  normally 
change  color  to  any  shade  of  red  or 
purple  when  mature,  except  for  the 
Linda  variety;  or 

(2)  Such  avocados  meet  the  minimum 
weight  or  diameter  requirements  for  the 
Monday  nearest  each  date  specified, 
through  the  Sunday  immediately  prior 
to  the  nearest  Monday  of  the  specified 
date  in  the  next  column,  for  each  variety 
fisted  in  the  following  TABLE  I: 
Provided,  That  avocados  may  not  be 
handled  prior  to  the  earliest  date 
specified  in  column  A  of  such  table  for 

Table  1 


the  respective  variety:  Provided  further, 
There  are  no  restrictions  on  size  or 
weight  on  or  after  the  date  specified  in 
column  D:  Provided  further.  That  up  to 
a  total  of  10  percent,  by  coimt  to  the 
individual  fruit  in  each  lot  may  weigh 
less  than  the  minimum  specified  or  be 
less  than  the  specified  diameter,  except 
that  no  such  avocados  shall  be  over  2 
ounces  lighter  than  the  minimum 
weight  specified  for  the  variety: 
Provided  further.  That  up  to  double 
such  tolerance  shall  be  permitted  for 
fruit  in  an  individual  container  in  a  lot. 


Variety 

A 
Date 

Min. 
wt. 

Mm. 
diam. 

B 
Date 

Min. 
wt. 

Mm. 
diam. 

C 
Date 

Min. 
wt. 

Min. 
diam. 

D 
Date 

Dr.  Dupuis  #2  

5-30 
6-20 
6-20 
6-27 
6-27 
7-04 

7-18 
7-18 
7-18 
8-01 
8-01 
8-01 
8-08 
8-08 
8-15 
8-22 
8-29 

8-29 
9-05 
9-26 
9-26 
10-03 
11-07 

5-16 
5-23 
6-06 
6-13 
6-20 
7-04 
7-11 
7-11 
7-18 
7-18 
7-18 
8-01 
8-01 
8-15 
8-29 
9-05 
9-05 
9-05 
9-12 
9-12 
9-12 
9-19 
9-19 
9-26 
10-03 
10-03 
10-10 

16 
16 
18 
16 
14 
18 

18 
22 
22 
16 
16 
14 
18 
12 
28 
30 
16 

18 
14 
28 
26 
18 
26 

16 
16 
14 
18 
18 
29 
13 
14 
14 
18 
14 
16 
11 
24 
16 
15 
32 
12 
30 
16 
12 
16 
12 
18 
16 
13 
14 

3Vi6 

3V,6 

3'Vi6 

3^16 

3  Vie 
3'Vi6 

3^16 
3'V,6 
3' ^16 

3«/ie 

3^/16 
38/,  6 
3^,6 
3=Vl6 

4V,6 

4Vi6 

3«/,6 

3' 3/1  6 

39/1  6 

4Vi6 
3'V,6 
3'V,6 

4^16 

6-13 
7-04 
7-04 
7-04 
7-04 
7-11 
7-18 
8-01 
8-01 
8-01 
8-15 
8-15 
8-15 
8-15 
8-15 
8-29 
9-05 
9-12 

9-12 
9-19 
10-17 
10-10 
10-10 
11-21 

5-30 
6-06 
6-20 
6-27 
7-18 
7-18 

14 
14 
16 
14 
12 
16 
14 
16 
20 
16 
14 
14 
12 
16 
11 
23 
26 
14 

16 
12 
24 
20 
14 
24 

14 
14 
12 
14 
16 
27 

3Vi6 
3Vi6 
3V,6 
2'Vi6 
3716 

3^/16 

3Vi6 

3Vl6 
3'^16 

3Vi6 
3Vi6 

3*/,  6 

3Vi6 
3 

3'*/l6 

3'Vi6 
3<yi6 

3'°/l6 

3Vi6 
4716 

39/1 6 

3  Vis 

4"/,  6 
33/1 6 

3Vi6 
3°/ie 

3^16 

7-04 
7-18 
7-18 
7-11 
7-11 
8-01 
8-08 
8-15 
8-15 
8-08 
8-22 
8-29 

12 
12 
14 
12 
10 
12 
10 
14 
18 
14 
12 
12 

32/16 
3Vi6 
3  Vie 

7-18 
8-01 
8-01 
7-25 

Simmons  

Pollock 

Hardee 

Nadir 

Ruehle  

Bernecker 

Miguel  (P)  

2'Vi6 
3Vi6 
3  Vie 
3  Vie 

3'Vie 
3V-6 
3''/ie 
3Vie 

7-18 
8-15 

8-29 
8-29 
8-22 
8-29 
9-12 
9-05 

Nesbitt  

Tonnage  

Waldin  

Tower  

Beta  

9-05 

Lisa(P)  

8-22 

Black  Prince  

9-12 

16 

3»/l6 

10-03 

Loretta  

9-26 

Bootti  8 

9-26 

10-10 
9-26 

12 

10 

14 

3Vi6 
3  Vie 
3Vi6 

10-24 

Booth/ 

10-10 

Booth  5 

10-03 

Choquette 

Hall  

Lula 

Monroe  

Arue 

10-31 
10-24 
10-31 
12-05 
12-19 

20 

18 
12 
20 
16 

3' Vie 

3  Vie 

3  Vie 

3'Vie 

3Vie 

11-14 

11-07 

11-14 

1-02 

7-04 

Donnie  

3^16 
3^16 

SVie 

7-04 

Fuchs  

7-04 

K-5  

7-11 

West  Indian  Seedlings  

Gorham  

8-22 

14 

9-19 

4V,6 

4Vl6 

8-15 

Biondo  

8-15 

Petersen  

232  

3«/l6 

7-18 
8-01 
8-01 
8-01 

12 
12 
16 
12 

3V,6 

7-25 

10 

32/16 

8-08 
8-15 

Pinelli 

3-^,6 
3'°/ie 

3'%6 

3Vi6 

8-15 

Trapp  

8-15 

K-9  

8-22 

Christina  

2'«A6 

8-22 

Catalina  

8-29 
9-12 
10-03 
9/19 
9-12 
9-19 

22 

14 
13 
24 
10 
24 

9-19 

Blair  

3^16 

3^16 

10-03 

Guatemalan  Seedlingz  

Marcus 

12-05 

4'Vl6 
3*/l6 
43/,6 

3'%6 

3Vie 
3V.e 
3Vi6 
3"y,e 
39/16 

3^18 

3Vi6 

4V,8 

3  Vie 
3'Vi6 

10-31 

Brooks  1978  

^19 
10-03 

8 

18 

2'Vi6 
38/16 

10-10 

Rue 

Collinson 

10-17 
10-10 

Hrckson 

9-26 

10 

3Vl6 

10-10 

Simpson  

Chica  

10-10 

10-03 

10 

3Vi6 

10-17 

Leona  

10-10 

Herman 

10-17 
10-17 
10-24 

14 
11 
12 

3«/l6 

3°/i« 

3Vl6 

10-31 

Pinkerton  (CP) 

10-31 

9 

11-14 

Taylor  „ 

11-07 
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Table  1 — Continued 


Variety 

A 
Date 

Mm. 
wt. 

Mm. 
diam. 

B 
Date 

Min. 
wt 

Mm. 
diam. 

c 

Date 

Mm. 
wt. 

Min. 
diam. 

D 

Date 

Aja*  (B-7)  

10-10 
10-10 
11-14 
11-14 
11-28 
12-06 

12-12 
12-12 

18 
15 
16 
12 
11 
18 

13 
12 

3'*/l6 
3«A6 

3'Vi6 
3V,6 

3Vi6 
3-y.6 

3'A«j 
3*/ie 

10-31 

Booth  3 ^ 

10-17 
11-28 
n-28 

14 
12 
10 

3Vl6 
3'-/l6 

2-/-6 

10-31 
12-12 

12-12 

Booth  1  

ZiO(P)  

Gossman  

12-26 

Brooksiate  

Meya  (P)  

12-12 
12-19 
12-26 
12-2c 

16 
14 
11 
10 

3'"/l6 

3«/-.e 

3y,6 

3yi6 

1-02 

1-16 

12 
10 

35/16 

1-30 
1-09 

Reed  (CP)  

1-09 

9 

S^Vie 

1-23 

'  Avocados  oJ  the  West  Indian  type  varieties  and  seedlings  not  fisted  elsewnere  in  Table  1 . 
2  Avocados  of  the  Guatematan  type  vaneties  and  seedlings,  hybnd  vanetres  and  seedlings,  and  unidentified  seediinqs  not  lifted  elsewhere  in 
Table  I. 


(b)  The  term  diameter  mtians  the 
greatest  dimension  measured  at  a  right 
.'jp.gie  tc  a  straight  line  from  the  stem  to 
the  blossom  end  of  the  fniit. 

(r)  The  term  importatinn  mea;is 
release  from  cu.?{ody  of  the  United 
States  Customs  Service.  The  term 
iommiT'~ij! proc.t':ifiing  into  prodi;rts 
nvians  th      lanufacture  of  av"cada 
product  vvfiich  is  preserved  by  ;iny 
rei.ognized  corr.merr.ial  process, 
inc:iudin^  cannir;.:;,  fn'ozir.';, 
dehydrating,  drying,  the  addition  of 
r  hemical  sab«tan'..es.  or  by 
ftrmentation. 

(d)  Any  person  may  import  up  tc  .T5 
pounds  of  avocados  exempt  from  the 
si'.qi  in  ments  spw.lfifd  in  this  sei  tion. 

(e/  The  Feder-ii  or  FederaJ-Sta'e 
l;i.-pe<:ti;>r.  <V7\u.i\  Fruit  and  Vev-'ftabif 
Division.  Agricuitural  Marlketing 
Service,  United  St.ites  Df  partment  of 
Ajiricuiiure,  is  designated  as  the 
f  jvernmenial  in^-pertion  service  for 
ct-rtifyint!  the  grbJe,  size,  Gun!if\',  and 
maturity  of  avocados  imported  into  the 
United  States,  inspection  by  the  Federal 
or  Federal-State  hispei  tiun  Sen, iie  with 
tvidenre  th-jreof  in  Ihe  form  of  an 
otficial  inspection  c.-rtifica'e,  issued  Lv 
the  respe-  "'.e  service,  applica't'le  to  the 
particular  ^aip.ment  of  avocados,  is 
required  on  all  such  imports.  Tl;;; 
inspection  and  certification  servj.  ;s 
w  i''  he  ;-' "jilaljle  iif  on  application  in 
accorcid:.(.e  with  the  Reguhitions 
Governing  Inspection,  Cert:f:c:at;un  and 
Standards  of  Fresh  Fr.ats.  Vegetables, 
and  Other  Product:,  [7  CFR  part  51).  and 
in  acccrd  i;:ce  witli  !he  regulation 
desit'.nating  inspet.tion  services  and 
proct-dure  for  obtaining  inspection  -.1 J 
certification  (7  CFR  944.40(1). 

(f)  Any  avocados  which  fail  \o  "leel 
the  import  requ'reir.ents  prior  tc  or  after 
reconditioning  and  which  are  not  being 
imported  for  purposes  of  consumption 
by  charitable  institutions,  distribution 
by  relief  agencies,  swid,  or  commercial 
processing  into  products  may  be 
reconditioned  or  exported,  or  disposed 


of  under  the  super\  ision  of  the  Federal 
0/ Federal-State  Inspection  Service  wi;h 
the  costs  of  certafyir.g  the  disf)osal  of 
such  avocados  borne  by  the  impo.rter, 
(g)  The  size,  wotr.ht,  diameter,  and 
color  maturity  requirements  of  this 
section  slii'.ll  not  t>e  cppli(  able  to 
a\ocadcs  imjiort-d  for  cOii=umplion  by 
charitable  institutions,  distribution  by 
r'.iliif  agencies,  seed,  or  conunercial 
proressing  into  products,  but  shai.  be 
subject  to  the  saf)guard  pro\-is!on^ 
cc.atninf'd  in  §  o-iAA'-O. 

E^t"d.  .Mi.rch  29,  10'-«. 
Robf rt  C  Kfeney. 

D")ii;:y  Ij:i-  'for.  Fiuii  and  Vv^eiubit:  Dniiicn. 
IFR  Dr,<  .  94-7  890  Fileti  4-1-94   8.45  .vn! 
BILLING  CODE  3410-5r-i5 


FARM  CREDIT  ADMINISTRATION 

12CFRChan'.orV{ 

R!N,3C52-AB53 

Statomcnt  of  Regulatory  Burden 

A-OENCV:  Fam  Credit  .ArinnnistratiL' 
Final  no'ice  of  intent 


/•CTICN: 


SUMMARY:  The  Fann  Cred;t 
Administration  (FCAJ  requested 

comn-.er.ts  re':;nrding  the  appropriateness 
c.f 'he  requirements  i'  in,j'^^f'S  on  'he 
Frirtn  Cred.t  System.  The  ;  .tion  was 
tuken  to  ioiprove  the  regul.,»ory 
envi'-onment  in  which  the  Farm  C.-edit 
S\  stem  operates  hv  t<--'rf:et;ng  areas  for 
more  focused  study  and  bv  levising 
rules  where  comments  present  strong 
evidence  that  an  FCA  requirement  is 
unjU'tified.  This  notice  announces  that 
•  ."le  c  oi".n-"nt  p'^riod  has  closed  for  the 
Statement  on  Regulatory  Burden,  hi 
addi'ion,  the  not-ce  de^cribt's  the  FCA's 
piar.s  for  addressing  the  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Howard,  Policy  Analyst,  Office  of 
Examination,  Farm  Credit 


Adnuinstration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  883-4444. 
SUPPLEMENTARY  INFORM-iTION:  On  June 
10.  1993,  the  FC^  Bo,i-d  approved  a 
riotice  of  intent  for  a  St.'.teinent  on 
Reculatiiry  Burden  seeikinp  public 
comment  on  tho  app-'^priateness  of  the 
reqiiireuients  imposed  o^i  the  Farm 
Cn-dit  System.  ComiVients  were  sought 
on  the  refjuirenients  that  duplicate  other 
Governmental  requirf-u:  (its,  ore  not 
effective,  or  impose  a  bcrucn  that  is 
greater  than  the  ber.i  .^it  derived'.  The 
document  appeared  m  the  Federal 
Register  [5fiYR  3-300.-,)  on  )une  23,  19=^:1, 
for  a  90-day  comment  period.  The 
comment  period  'a as  c;-i>:inD!ly 
schoduied  to  e:'.d  en  Ss  ptember  21, 
1933.  However,  several  commcnits  were 
rrceiv.d  subsequen.  to  that  date  and 
v\ill  also  be  consid;r<d, 

Tne  FCA  received  ?.t!  comments  (12 
conimfnt.5  from  11  c•ssoci^t!ons  or 
groups  of  associations;  11  comments 
from  6  Farm  Credit  Da.-A.-,:  3  comments 
from  3  v,ork  groups  established  by  the 
Farm  Credit  System  President's 
Planning  Committet  ,  1  comment  from  a 
Bank  of  Cooperatives.  a:id  1  comment 
letter  from  The  Farm  Credit  Council  on 
b'.'half.of  its  membershtp).  The  FCA  is 
pleased  to  note  that  the  comments 
recei\ed  address  a  wide  variety  of  issues 
and  (ontaincd  a  number  of  u.seful  ideas. 

A  nsajority  of  tlie  com.-nents  involve 
regulatory  projects  tha«  the  FCA  Board 
previously  identified  in  the  Unified 
Agenda  of  Regulations  published  in  the 
Federal  Register  on  Ocioher  25, 1993 
(;)B  FR  57276).  These  ongoing  projects 
are  Standards  of  Conduct.  Eligibility 
and  Scope  of  Financine,.  Collateral 
Evaluation.  Borrower  Rights, 
Capitalization,  and  Financially  Related 
Services,  and  Disposition  of  Records; 
Federal  Records.  The  FCA  work  groups 
already  organized  to  review  these  issues 
will  consider  the  comments  received 
within  the  scope  of  these  existing 
regulatory  projects.  An  analysis  and 
apjiropriate  response  to  these  comments 
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will  be  included  as  part  of  the 
regulatory  action  published  in  the 
Federal  Register.  The  remaining  issues 
resulting  from  the  Statement  on 
Regulatory  Burden  that  were  not 
included  in  the  Unified  Agenda  of 
Regulations  include  the  following: 
Organization;  Loan  Policies  and 
Operations;  Bank  for  Cooperatives 
Financing  International  Trade;  Funding; 
Disclosure;  Accounting  and  Reporting; 
Examination  Issues;  and  Miscellaneous 
Issues  such  as  releasing  information. 
Additional  work  groups  have  been 
established  to  analyze  the  comments 
and  make  recommendations  to  the  FCA 
Board  regarding  action  on  the 
suggestions.  The  public  will  be  notified 
of  the  FCA  Board's  decisions  in  an 
appropriate  manner. 

Dated  March  29. 1994. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  94-7957  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  e70S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  94-AGL-9] 

Proposed  Modification  of  Class  E 
Airspace;  Rapid  City,  SO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  areas; 
specifically  Class  E4  (Class  E  airspace 
areas  consisting  of  airspace  extending 
upward  from  the  surface  designated  as 
an  extension  to  a  Class  D  surface  area) 
at  Rapid  City.  SD  to  modify  the  legal 
description  to  include  the  statement 
"excluding  that  airspace  within  the 
Rapid  City,  SD.  Class  D  airspace  area." 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  May  13.  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGI^9,  2300  East  Devon 
Avenue,  Des  Flaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assitant  Chief 
Counsel,  Federal  Aviation 


Administration,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division',  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Woodford,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue,  SVV.,  Washington.  DC  20591,  or 


by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  areas; 
specifically  Class  E4  (Class  E  airspace 
areas  consisting  of  airspace  extending 
upward  from  the  surface  designated  as 
an  extension  to  a  Class  D  surface  area) 
at  Rapid  City.  SD  to  modify  the  legal 
description  to  include  the  statement 
"excluding  that  airspace  within  the 
Rapid  City.  SD,  Class  D  Airspace  area." 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
in.strument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions,  and  to  establish  Class  E 
airspace  to  contain  instrument 
procedures  in  areas  outside  the  Class  D 
surface  area.  Aeronautical  maps  and 
charts  would  reflect  the  defined  area 
which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necpssar>'  to 
keep  them  operationally  current,  it, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12S56;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar>'  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilitv  Act. 
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List  of  SubjtKfs  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (a;r). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
feirt  71  continues  to  read  as  follows: 

Authoritv-  49  U.S.C  app.  i:i48'.)),  1354(a). 
t'^.lO.  C  O.  1C854,  24  FR  <<5b5.  3  CFR.  145&- 
:<W3  C;ninp.,  n.  :i89.  49  li.S.C  lOttg):  14  (TR 
11.69. 

^71.1    [Ar     ded] 

2.  The  i:i::oiporotion  by  refarence  in 
■4  Ci-R  71  1  of  the  Federal  Aviation 

/vdminiitration  Order  7400. 9A. 
vir.spdce  De^ienat-oiiS  and  Reporting 
i'cinls,  datrfd  iune  17. 1993.  cin:l 

•  ;fective  S-;  ptomher  IS.  100.3.  is 
i.iiended  as  follows: 

Fnrograp'r.  6004    C!a:;3  E  air'ipacr. 

•  «         *         •         * 

.'^GI.  SD  £4  Rapid  Ci'y.  SD  (RevLsedJ 

K.ipii'  (,":tv  Koqional  ^iryx-^rt.  SD 

(iHt  44-02'4;r'N.,  ionr;,  103-r/,i  ."  '  \V.)3 
r.l!sw(>!-th  AH?  SD 

U=a.  44^08'4,T'  M  .  icp.g  10:%;. 13  '  Vv.) 
P.ipidCi'v  VOKIAC 

I'at  AySfi  'M'  :-i  .  ionf;.  lf.:('OCi  4  j"  U  ) 
L'.ls-.vonh  APBT.ACAN 

(!<it.  44  u>'; '.JL-'  .\  ,  long  u.);:'0(.'o:"  \v  ) 

That  ahspn  j  cxtPiirl;nf;  urwriui  f.-iiiTi  -ihi' 
'.ur'':icc  wnj;ir.,2.6  miies  oat.;,  siiif  of  thr: 
K.-Pi'j  r,:-,  \r|K~nC.^^>T,■■■'^2'J'  nidial'5 
rv;.-ndir.p,  f-  -   th"  4.'?-niilc  rsdius  oi  R.npid 
Ci».'  Rtiaion.  .  AirD.ir!  to  7  relics  south»-i'.st  of 
the  VORTAC  nnd  within  2.6  mijer  ck  hside 
of  thpEllsvort.h  AFBTAC^.^  129=  rad;..!. 
f.xtcrdir.tz  truTi  the  C'is\v;;r!h  Af'B  4.7-niile 
r;  (iiu<,  I.;  t-.p  .-Airport  lo  7  n.ilcs  soutkoast  of 
t!ie  T.^Ci-'.'\.  r.vcJudirg  tn.it  airsi">ace  within 
the  Rapid  City  SD.  Class  D  airs{.at:e  arud. 

•  *  •  *  • 

Issued  in  !>;?.  Piaincs,  !ili;iois.  C/i.  Nmii  h 
24,  lf)94. 
John  P.  Cuprism, 
Mnnai^fr.  AirTrcffn-  Dnision. 
IFR  Dot    V.4-7418  Fiifd  4-1-9.',;  8  4S  ;imi 
Bi;.LING  CODE  <910-13-M 


14  CFR  Part  7 1 

[Airspace  Docket  No.  9;}-ANM-19] 

Proposed  Alteration  ot  Class  E 
Airspace,  La  Grande,  OR 

AGENCY:  F    '^ral  Aviation 
Administraiion  (FAA),  DOT. 
ACTION:  Propcsed  nile;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 


which  proposed  to  alter  Class  E  airspace 
at  La  Grande,  OR,  lo  accommodate  a 
new  instrument  approach  procedure. 
DATES:  The  withdrawal  is  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Brown,  System  Management  Branch, 
ANM-535,  Federal  Aviation 
Administration,  Docket  No.  93-ANM- 
19, 1601  Lind  Avenue  SVV.,  Renton, 
Wasriington,  98055-4056,  telephone 
(206) 227-2534. 

SUPPLEMENTARY  INrORMATION: 

The  Proposed  Rule 

On  Decpmb'.r  22,  11'^3.  a  Notice  of 
r.'-opospd  Rulemaking  was  published  in 
the  Tederai  Register  to  alter  Class  E 
air;ipac*!  of  LaGrande,  OR,  to 
a.:;.or  modnie  a  n^.v  in-.trument 
prondure  (hfi  FR  8772^.).  No  corrments 
wert-  reci'lved.  rlowevc,  it  wns  foimd 
e\.r;'ig  air-pace  dt'u-gated  was 
.sufficient  to  acco;r.modat?  the  new 
a p proaci;  prcced ure. 

Listuf  Subjects  m  14  CFR  Part  71 

/\lr^ ^.iri'sx  lucorp.oratien  by  reference, 
Noiiigatic:-.  (air). 

Withdrawal  of  Proposed  Rule 

An  'ordinf'H.  fursua.il  'c  the 
cu'hc-itv  df'le^'a'ed  to  ne.  Airspace 
D'>i.c'  N;j.  P3-.\NM-n  as  piib!i=.6ed 
in  tbr'  Federal  Recistor  on  D'.ic:ember  22, 
IG-^n  (.-)8  FR  f.772h).  is  hereby 
with'lra;-.  a. 

Au{horit>':  49  C.S.C.  Aj.p.  134r)tuj.  1510.  E, 
O.  lDf;-,4.  2*4  FR  OBo';.  3  Q'R.  lJ"j9-19on 
C.Tip  .  !  .  38-.  49  f.S.C.  10f>;>;.';  14  CT^R 
11  1^. 

Is$.:ed  in  Sra'.tlr.  Wa.-ihington  on  Man  h  24. 
1944. 

Tempi,"  H.  Johnson,  Jr., 
.\  fa  ft,;  !,(.■■.  nir  Trjffic  D.vi.ion.  Snrthwpst 

iFuD'.x;.  94-79^1  Viwd  4-1-94;  H  ■:':>  An.] 
BILUNC  CODE  4S10-13_|H 


14  CFR  Part  71 

[Alrtoace  Docket  No.  64-ANM-13] 

Proposed  Amendment  to  Class  D 
Airspace;  Helena,  MT 

AGSNCY;  Federal  Aviation 

Administration  (F.\.M.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Helena,  Montana.  Class  D 
air.'qjace.  Tliis  action  is  necessary  to 
correct  an  error  in  the  airspace 
description  inadvertently  omitted 
during  the  airspace  reclassification 
process.  This  action  would  amend  the 
Helena,  Montana,  Class  D  airspace  from 


full-time  back  to  part-time.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993.  has  discontinued 
the  use  of  the  term  "airport  traffic  area" 
and.  for  control  zones  with  operating 
control  towers,  replaced  it  with  the 
designation  "Class  D  airspace."  This 
amendment  would  bring  publications 
up-to-date  giving  continuous 
information  to  the  aviation  public. 
DATES:  Comments  must  be  received  on 
or  before  May  15.  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  tc.  Manager, 
System  Mrinagement  Branch,  ANM-53n, 
Ft'dijrai  Aviation  Administration, 
Docket  No.  94-A.NM-13.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
9(5055-^055. 

The  cfficial  docket  may  be  examined 
nt  the  pame  address. 

An  informal  docket  rnry  also  be 
exan.ined  durin^'  nonr.2!  business  hours 
at  tl:e  udrire.ss  listed  aijove. 
FOR  FURTHER  IKf-CRMATiOH  CONTACT: 
J.Tmcs  Riiey,  ANM-5o7,  Federal 
A.viation  Administration,  Docket  No. 
r'4-ANM-13, 1601  Lind  Avenue  SW., 
Pt.ntc;i,  Washington  98055-4056; 
t-!tphone  number:  (20f0  227-25?7. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

IniL'r!:".,ted  parties  are  invited  lo 
partif.ipa'e  in  this  prnp.-;sed  rul-jmakin^ 
by  submitting  such  written  data,  views, 
or  argu.ments  as  they  may  df^sire. 
Comments  that  provide  tiic  factual  basis 
supporting  the  views  and  suggestions 
pr'isci.ted  are  p5-tirui:;riy  helpful  in 
developing  reasoned  regulatory 
decisions  en  tne  proposj'l.  Comm?nts 
ere  specificr'liy  invued  on  the  overall 
reguliilory,  aeroi;aUtical,  economic, 
environinental,  and  efifrpy-related 
aspects  oi  the  proposal. 
Ccmmunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
st.Tmped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
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date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  ANM-530, 1601 
Lind  Avenue  SVV..  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  beinj; 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  at  Helena, 
Montana,  to  correct  an  error  in  the  Class 
D  airspace  description.  During  the 
airspace  reclassification  process,  the 
language  designating  the  Class  D 
airspace  as  part-time  was  inadvertently 
omitted.  This  action  would  correct  that 
error.  Airspace  reclassification,  in  effect 
as  of  September  16, 1993,  has 
discontinued  the  use  of  the  term 
"airport  traffic  area"  and,  for  control 
zones  with  operating  control  towers, 
replaced  it  with  the  designation  "Cla.ss 
D  airspace."  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airspace  is 
published  in  Paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12856;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  wiW 
only  afTect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  L'.S.C.  app  1348(a).  1354(a). 
1510;  E.O  10854.  24  FR  9565.  3  CFR,  195»- 
1963  &)mp..  p.  389:  49  U.S.Q  106(g);  14  CFR 
11  69 

§71.1    [Amemted] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  5000    Genera] 


ANM  MT  D  Helena.  MT  [RevLsedl 

Helena  Regional  Airport.  MT 

(lat.  46°36'25"N,  long  lir5B'58"W) 
Helena  VORTAC 

(leU.  46''36-25"N,  long.  lir57'12"\V) 
That  airspace  extending  upward  from  the 
surface  to  and  including  6.400  feet  MSL 
within  a  4.4-mile  radius  of  the  Helena 
Regional  Airport  and  within  2.2  miles  each 
side  of  the  Helena  VORT.^C  102  degree  radial 
extending  from  the  4.4-milc  radius  to  4  miles 
east  of  the  VORTAC,  and  within  .9  mile  each 
side  of  the  282  degree  bearing  from  the 
airport,  from  the  4.4-mile  radius  to  7  miles 
west  of  the  VORTAC.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•  •  •  •  • 

Issued  in  Seattle.  Washington,  on  March 
24.  1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  NorUnvesI 
Mountain  Region. 

[FR  Doc.  94-7922  Filed  4-1-94:  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-7] 

Proposed  Establishment  of  Class  D 
and  E  Airspace;  Kenosha,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  and  £4  airspace  at 
Kenosha,  VVI.  Qass  D  airspace  due  to 
commissioning  of  an  air  traffic  control 
tower  and  removal  and  revocation  of 
Class  E5  airspace.  Class  D  designation 
requires  communication  capability  with 
aircraft  down  to  the  runway  surface,  and 
weather  reporting  is  available  by 
Automated  Weather  Observation  Station 
(AWOS).  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions,  and  to  establish 
Class  E  airspace  to  contain  instrument 
approach  procedures  in  areas  outside 
the  Class  D  surface  area. 
DATES:  Comments  must  be  received  on 
or  before  May  4, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Rules 
Docket  No.  94-AGL-7,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
Ea.st  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708)  294-7.'i68. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripHcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
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with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  Ail  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SVV.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  and  E4  airspace  at 
Kenosha,  WI,  Class  D  airspace  due  to 
commissioning  of  an  air  traffic  control 
tower  and  removal  and  revocation  of 
Class  E5  airspace.  Class  D  designation 
requires  communication  capability  with 
aircraft  down  to  the  runway  surface,  and 
weather  reporting  is  available  by 
Automated  Weather  Observation  Station 
(AWOS).  The'intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions,  and  to  establish 
Class  E  airspace  to  contain  instrument 
procedures  in  areas  outside  the  Class  D 
surface  area.  Aeronautical  maps  and 
charts  would  reflect  the  defined  area 
which  would  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  flight 
rule  requirements. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in  Paragraph 
5000  and  6004  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  and  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  Class  E5  airspace  designation  listed 
in  this  document  would  be 
subsequently  removed. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar>'  to 
keep  them  operationally  current,  h, 
therefore — (1)  Is  not  a  "significant 
negulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  econosnic  impact  on  a 
substantial  num.ber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

firoposes  to  amend  14  CFR  part  71  as 
oUows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9  9565.  3  CFR,  1959- 
1963  Comp.,  p  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
emended  as  follows: 

Paragraph  5000    Class  D  airspace. 


AGL  \VI  D  Kenosha  WI  [New] 

Knnosha  Municipal  Airport,  WI 


JMI 


(lat.  42°35'43"  N.,  long.  87°55'39"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  within  a 
4.1  mile  radius  of  the  Kenosha  Municipal 
Airport. 
Paragraph  6004    Class  E  airspace. 


AGL  WI  E4  Kenosha.  WI  [New] 

Kenosha  Municipal  Airport,  WI 

(lat.  42''35'43"  N.,  long.  87''55'39"  W.) 

Kenosha  VOR 
(lat.  42°35'57"  N..  long.  87°56'54"  W.) 
That  airspace  extending  upward  from  the 

surface  within  2.4  miles  each  side  of  the 

Kenosha  VOR  077°  radial  extending  from  the 

4.1  mile  radius  of  the  Kenosha  Municipal 

Airport  to  7  miles  northeast. 
Paragraph  6005    Class  E  airspace  areas 

extending  upward  from  700  feet  or  more 

above  the  surface  of  the  earth. 

***** 

AGL  WI  £5  Kenosha,  WI  [Removed] 

Kenosha  Municipal  Airport,  WI 
(lat.  42''35'43"N.,  long.  87°55'39"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Kenosha  Municipal  Airport,  excluding  that 
airspace  within  the  Chicago,  IL,  and 
Milwaukee,  WI,  Class  E  airspace  areas. 

Issued  in  Des  Plaines,  Illinois  on  March  15. 
1994. 

James  H.  Washington, 
Acting  Manager,  Air  Traffic  Division. 
|FR  Doc.  94-7923  Filed  4-1-94;  8:45  ami 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-2] 

Proposed  Modification  of  Class  D 
Airspace;  Pasco,  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  the  Class  D  airspace  for  Tri- 
Cities  Airport,  Pasco,  VVashington,  by 
excluding  additional  airspace  overlying 
the  Vista  Field  Airport,  Kennewick, 
Washington.  This  action  would  allow 
operations  to  and  from  the  Vista  Field 
Airport  without  radio  communication 
with  the  Pasco  Airport  Traffic  Control 
Tower. 

DATES:  Comments  must  be  received  on 

or  before  May  7, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-2. 1601  Land 
Avenue  SW.,  Renton.  VVashington 
98055-4056.  Telephone:  (206)  227- 
2530. 
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The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  dc-cket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Brown,  ANM-535,  Federal 
Aviation  Administration.  Docket  No. 
94-ANM-2. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone  (20R) 227-2535. 

SUPPLEMENTARY  INFO»'.MAT»ON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  tl^.is  proposed  rulemaking 
by  submitting  such  v.'rittt^n  data,  views, 
or  arguments  as  they  may  desire. 
Comments  thai  p.'X)Vide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  rea;-cned  reguhitor}' 
decisions  on  the  proposal.  Commier.ts 
are  specificd'.ly  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  p.'oposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  mus-l  submit  with  tho.se 
comments  a  seif-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-ANM-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  sf)ecified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  9805.5^056  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  wi!!  be  filed  in  the  docket. 

Availability  of  NTRM's 

Any  person  may  obtain  a  copy  nf  this 
Notice  of  Proposed  Rulemaking'lNTRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NTRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  D  airspace  for  Tri- 
Qties  Airport.  Pasco.  \VA  by  excluding 
additional  airspace  overlying  the  Vista 
Field  Airport.  Recent  construction  at  the 
airport  has  resulted  in  closure  of  the 
east-west  runway,  requiring  aircraft 
operating  to  ranway  02/20  to  f.y  over 
the  Columbia  River  outside  the  present 
airspace  exclusion.  Additional  excluded 
airspace  will  not  advtirsely  impact  the 
Tri-Cities  airport.  The  coordinates  for 
this  airspace  docJ^et  are  based  on  North 
American  Datum  83.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9A  dated  June 
17.  1993.  and  effective  September  16, 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  D  airspace  listed 
in  this  docimient  would  \>e  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  cerified  that  this  rule. 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviaticn  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348(a), 
1354(a),  1510;  E.O.  10654.  24  FR  9565. 
3  CFR.  1959-1963  Comp.,  p.  389;  49 
U.S.C.  106(g):  14  CFR  11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16. 1993.  is 
amended  as  follows: 

Paragraph  5000    Cemral 

*  •  •  *  • 

ANM  WA  D  Pasco,  WA  [Rcvisedl 

Pasco,  Tri-Citips  Airport.  WA 

(lat.  46°15'52"  N.  long.  1 19°0708"  W) 
Vista  Airport.  Kennowiclt,  \\'.\ 

(lat.  46°13'14"N.  long.  n9°]219"\V) 
That  airspace  extending  upward  from  the 
surface  to  and  inc!ud:iig  2.900  feet  MSL 
within  a  4.3-m;le  radios  of  the  Tri-Cities 
Airport,  excluding  that  airspace  within  a  2- 
mile  radius  of  the  Visfa  Airport.  This  Class 
D  airspace  area  is  effectiv**  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  rffective 
date  and  time  wil!  thereafter  Ik?  continuously 
published  in  the  .Mrpon/Fecility  Directory. 

•  •         *         *         * 

Issued  in  Seattle.  Washington,  on  March 
24,  1994. 

Temple  H.  lohnson,  Jr.. 

Manager,  Air  Traffic  Division,  N.^^thl^■est 
Mountain  Region. 

IFR  Doc.  94-7925  Filed  4-1-94;  8;45  am] 

BILUNG  COOC  4»1»-1»-M 


U  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-9] 

Proposed  Establishment  of  Class  E 
Airspace;  Sandpoint,  10 

AGENCY:  Federr-I  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Sandpoint. 
Idaho.  This  action  is  necessary'  to 
accommodate  arnvaL'departure  aircraft 
transitioning  between  the  en  route  and 
terminal  area  in  v.estern  Idalio.  The  area 
would  be  depicted  en  aeronautical 
charts. 

DATES:  Comments  must  be  received  on 
or  before  May  15,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-9.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-^056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brov^Ti.  AI>.'M-535.  Federal  Aviation 
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Administration,  Docket  No.  94-ANM-9, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addres.>ed. 
stamped  postcard  en  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-9."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
coinmenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  cominents  will  be 
considered  before  taking  action  on  thp 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  com.ments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contract  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530,  1601 
Lind  Avenue  SVV.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAi\  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Sandpoint, 
Idaho,  to  accommodate  arrival/ 


departure  aircraft  transitioning  between 
the  enroute  and  terminal  area  in  western 
Idaho.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  are  published  in 
Paragraph  6006  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1(58  FR  36298;  July  6,  1993).  The 
Claims  E  airspace  designation  listed  in 
this  document  would  be  published 
suhsequentiv  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  a.-e  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
cnly  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  :vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  cf  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  referenc  n. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 

firoposes  to  amend  14  CFR  part  71  as 
ollows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(ci). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  order  7400.9A,  Airspace 
Designations  and  Reporting  points, 
dated  June  17,  1993,  and  effective 
September  16,  1993,  is  amended  as 
follows: 


Paragraph  6006 
Airspace  Areas 


En  Route  Domestic 


ANM  ID  E6  Sandpoint,  ID  [New] 
Fairchild  AFB,  VVA 


(lat.  47''37'12"N,  long.  117°39'29") 
That  airspace  extending  upward  from 
6,500  feet  MSL  bounded  on  the  north  by  lat. 
48°3000"N,  on  the  east  by  the  Idaho/ 
Montana  state  boundary,  on  the  south  by 
north  edge  of  V-120.  on  the  west  by  the  45  3 
mile  radius  of  Fairchild  .^'"a  and  the  east 
(•(jgn  of  V-112;  excluding  Federal  airways 
and  that  airspace  below  1,200  feet  AGL. 
***** 

Issued  in  Seattle,  Washington,  on  Man  n 
24.  1994. 
Temple  H.  Johnson,  Jr., 

Managfr.  Air  Traffic  Division,  Northwest 

Mountain  Region. 

|FR  Doc.  94-7926  Filed  4-1-94;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-^ 

Proposed  Amendrrent  to  Class  E 
Airspace;  La  Grande,  OR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  La  Grande,  Oregon,  Class  E 
Airspace.  This  action  is  necessary  to 
accommodate  arrival/departure  aircraft 
transitioning  betweei^  the  en  route  and 
terminal  areas  in  soulh-M.-^tern  Oregon. 
The  area  would  be  depicted  on 
aeronautical  charts. 
DATES:  Comments  must  be  received  on 
or  before  May  1, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-8, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-^056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brown,  ANM-535,  Federal  Aviation 
Administration,  Docket  No.  94-ANM-8, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


Federal  Register  /  Vol.  59,  No.  64  /  Monday,  April  4.  1994  /  Proposed  Rules  15671 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal.,  - 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addres.sed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  La  Grande, 
Oregon  to  accommodate  arrival/ 
departure  aircraft  transitioning  between 
the  en  route  and  terminal  areas  in 
southeastern  Oregon.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993.  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 


of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400. 9A  dated  June 
17,  1993,  and  effective  September  16. 
1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6.  1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  axe  necessarj'  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  E.xecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory-  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth 
•         »         •         •         * 

ANM  OR  E5  La  Grande.  OR  (Revised) 

La  Grande/Union  County  Airport,  OR 
(lat.  45°17'21"N.  long'  118°00'22"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  a  line  beginning  at  lat.  45°38'59"  N,  long. 


118°02'04"  \V.  extending  eastwardly  to  lat. 
45=37-00"  N.  long.  117''44'34"  VV.  on  the  east 
by  a  line  extending  to  lat.  45^15'29"  N,  long. 
117°49'04"  \V,  on  the  south  by  a  line 
extending  to  lat.  45°17'29"  N.long. 
118'04'04"  W.  on  the  west  by  a  line 
extending  to  the  point  of  beginning,  and 
within  a  4.3-mile  radius  of  the  La  Grande/ 
Union  County  Airport:  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat. 
45''38'59'N,,  long.  118°02'04"  VV,  extending 
northwest  along  V-357  to  the  Walla  Walla 
VOR/DME  16.6-mile  radius:  thence  north 
along  the  Walla  Walla  VOR/DME  16.6-mile 
radius  until  intercepting  lat.  46°00'00"  N, 
thence  eastward  along  lat.  46'W)'00"  N,  to 
long.  117'=02'00"  W;  thence  south  along  long. 
117°02'00"  W  until  intercepting  V-298; 
thence  westward  along  V'-298  to  lat. 
45°23'30"  N.  long.  117°4r'10"  VV;  to  lat. 
45°37'0O"  N.,  long,  lir'44'34"  W;  thence  to 
the  point  of  beginning,  excluding  that 
airspace  within  Federal  Airways. 
•         *         •         •         • 

Issued  in  Seattle,  Washington,  on  March 
24.1994. 

Temple  H.  lohxison,  Jr.. 
Manager.  Air  Traffic  Division.  Xorthwest 
Mountain  Region. 

(FR  Doc.  94-7928  Filed  4-1-94;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-5] 

Proposed  Establishment  of  Class  E 
Airspace;  Cascade  Range,  WA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  the  Cascade  Range, 
Washington,  Class  E  Airspace.  This 
action  is  necessary  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  en  route  and  terminal  area 
east  of  Seattle,  WA.  The  area  would  be 
depicted  on  aeronautical  charts. 
DATES:  Comments  must  be  received  on 
or  before  May  20,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-5,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Brown.  ANM-535.  Federal  Aviation 
Administration.  Docket  No.  94-ANM-5, 
1601  Lind  Avenue  SW.,  Renton, 
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Washington  98055—4056;  telephone 
number:' (206)  227-25.33. 

SUPPLEMEKTARt  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wnUoa  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulnriy  heipful  in 
developing  reasoned  reg\i!atory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  ov^toU 
regulatory,  ceronaiitif.a!  econoniic, 
environmental,  and  energy-related 
aspects  of  ihe  propc-ai. 
Communications  should  idcitify  the 
airspace  docket  numt^er  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comme;:ters  wisl.ing  the 
FAA  to  acknowlpfije  receipt  of  their 
comments  on  this  n-.tice  n^ust  s-ihrnit 
with  those  cc.mments  a  self- add res.sed, 
stamped  postcard  on  which  ;t;e 
following  btatcm'jut  is  rr  ade: 
"Comments  to  A:r';j::ire  Docket  No.  94- 
ANM-5."  The  pcstcard  will  be  date/ 
time  stamped  and  returned  to  the 
commcnter.  All  corr.muri.icatioj.s 
received  on  or  iH^fore  tne  speciHi^i 
rlor-ing  date  fur  comments  ".>•:'!  be 
ccmsideri'd  before  tr.king  acticii  en  the 
proposed  rule.  The  proposal  contriined 
in  this  notice  m.ny  be  chan|,-'d  in  th.e 
light  of  com.ntnts  received.  All 
comments  submitted  'vil!  be  avii'ah'.e 
for  examination  .it  t;;-^  address  listed 
above  both  before  and  after  tne  r. losing 
date  for  mmments.  A  report 
sumjnarizing  each  substantive  I'libiic 
cr.ntact  w  iih  FAA  oi  rsonr'd  ccnc  erndd 
with  this  rulemaking  v.;i!  be  Hied  in  the 
docket. 

Availability  -.f  .NPRM's 

Any  person  may  obtam  a  copy  of  this 
Notice  uf  Proposed  Kule.Tiaking  i.'TRM) 
by  subm.;t:ng  a  r.-que-st  to  the  Federal 
Aviation  Adminictration,  System 
Manage;  i-nt  Cranch,  AN'>.l-530.  1601 
Lind  Ave   I  e  S\V.,  Renton,  Washington 
98U"5-4'J'?r;.  Communications  mur:t 
identi.%-  ti<g  notice  number  of  thi^ 
NPRM.  Persons  interebted  in  being 
placed  on  a  mailing  list  for  future 
NTRM's  should  a'so  request  a  copy  of 
Advisory'  Circular  No.  11-2A,  which 
describes  the  application  procedu.^e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Cascade 
Range.  Washington,  to  accommodate 
arrivai/departure  aircraft  transitioning 
between  the  en  route  and  termiml  area 


east  of  Seattle,  Washington.  The  a,'"ea 
would  be  depi.'ted  en  aeronautical 
charts  for  pilot  reference.  Ihe 
coordinates  for  this  airspace  docket  are 
based  on  North  Ame'-ican  Datum  B3. 
Class  E  airspace  areas  are  published  in 
Paragraph  6006  of  FAA  Order  7400.?1A 
dated  June  17,  1993,  and  effective 
September  IS,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1>?G3).  The 
Class  E  airspace  designation  listed  in 
this  tlocument  would  be  published 
suljsequently  in  the  Order. 

The  F.AA  has  determined  tliat  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
re(gulr»tions  for  which  frequent  and 
routine  amendments  are  neces.sary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "significant 
rigviiatory  acticn"  under  Exet  ut.  ..e 
Ord,T  12r<'S6;  (2)  is  not  a  "signii'icant 
rjle"  under DCT  Regulatory  Po'it  its 
and  F-ocedure^  (44  FR  11034;  Fv..iruary 
2^.  1979):  and  (3)  does  not  warrant 
pj':'par':tion  cf  a  regulatory  evaiu.tiion  as 
til"  anticipated  impa'rl  is  so  mini.mal. 
S|:k  '?  thi.s  is  a  routine  matter  th.it  will 
only  atfert  ai"  tra'fic  pr:>cedjres  and  air 
nav:v,ntion,  ii  is  certifed  that  this  ra'e, 
v.-J-.cn  promulgated,  will  not  have  a 
si^nificiTit  economic  impact  on  a 
sub::tantia!  nuuiber  rf  small  ent.ties 
urdr-r  tho  criteria  of  the  R-^^'guiator, 
Flexibiiity  Act. 

List  of  Subjects  in  14  CTR  Part  71 

Airspace,  Incorporation  by  r'fere;ice, 
Nav  i-;3t!on  [^ir]. 

Tji^  Proposed  Amendmint 

In  consideration  of  the  foregoing,  the 
tederal  Aviation  Administration 
proposes  to  amend  l-l  CFR  part  71  as 
fcjllows: 

PART  71— [AMEHDED] 

1.  The  authority  citation  f..r  14  CFR 
pert  71  continues  to  read  .'.s  follows- 

Authority:  •:■<  L  S.C.  -t.h.  :.' i'''.:l,  1  "!.">-(«). 
■  310.  E  ().  'lO«b4   24  FH  uSb3.  ,1  CFR.  iyS9~ 
19^.3  Cijrrp  .  p.  SS^I;  4;*  f.S.C.  106(g):  14  CFR 
11.60. 

§71.1    [Arrcnded] 

2.  The  incorjjoration  by  reference  in 
14  Cf  R  71.1  of  the  Federal  Aviati.-n 
Administration  Order  7400. 9A. 
/\irspace  Designations  and  Reporting 
Points,  dated  June  17,  vns.  and 
effective  September  16.  1993,  is 

am  -nded  as  follows: 

Paragraph  6006    En  rrute  dnmestk  airspace 


A\M  \VA  E6  Cascade  Range.  WA  (New) 

That  airspacR  extending  upward  from 
1 .200  feet  AGL  bounded  on  the  north  by  fhp 
south  edge  of  V-120,  on  the  east  by  lat. 
12C'00'00"  VV.,  on  ttie  south  by  the  north 
eii^n  of  V-204,  and  on  the  west  by  lat. 
121''35  04"  W.,  excluding  Federal  airways, 
W-rwtchee,  Eii^nsburg,  and  Yakima  Class  F 
aii'space  an:i!s. 
***** 

Issued  in  Seattle,  Washington,  on  March 
24.  1994. 
Temple  H.  fohiison.  Jr., 

Manap^r,  Air  Traffic  Division,  Northwest 
Mountain  Bp'^ion. 

[FK  Doc.  94-7923  Fiiea  4-1-94;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

18  CFa  Part  234 
[Docket  No.  RM33-^M;00] 

St-mdsrcJs  for  Electronic  Bulletin 
Boards  Required  Ur  ter  Part  284  of  the 
Commission's  Regulations 

\\..r  h  28,  l')94. 

AGENCV:  Federal  Energy  Regulatory 


Commission. 
ACTION:  Nntic 


of  i.onferc-nce. 


StMMAr.Y:  The  Federal  Energy 
Regulatory  Commission  v.rill  be  holding 
a  conference  to  disc  urs  the  development 
of  standards  relating  to  Elec'ronic 
Bulletin  Boards. 
DATES:  April  12.  1934. 
ACOnssSES;  Federal  Energy  Regulatory 
Con.raissicn.  810  Fir.st  Street.  aNE., 
Wo'hinc'.on.  DC204--3. 
FOR  FOPTHt.R  INFOPMAT.ON  CONTACT: 
Michael  Golden  berg.  Office  of  the 
Genera!  Counsel,  Federal  Energy 
F..'gulatury  Comimis.sion.  825  North 
Capitol  St'reet,  NE.,  Wa.shingt'jn,  DC 
20420,  (202)  203-2294. 
Marvin  Rosenberg.  Ofilca  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  NE.,  Washington.  DC  20426. 
(202)  208-1283. 
Brocks  Carter,  Office  of  Pipeline  and 
Producer  Regulaticrn,  Federal  Energy 
Pcgubto.-y  Ccmm.ission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
2042S,  (202)  208-0666. 
SUPPLEMENTARY  INFORMATION:  Take 
notice  that  a  conference  to  discuss  the 
development  of  standards  for  Electronic 
Bulletin  Boa.'-ds  will  be  held  on 
Tuesday,  April  12,  1994,  beginning  at  10 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
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Commission,  810  First  Street,  NE., 
Washington,  EK:  20426.' 

All  interested  persons  are  invited  to 
attend. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-7894  Filed  4-1-94;  8;45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  77 

[DoD  Instruction  1332.CC] 

Program  To  Encourage  Public  and 
Community  Service  Employment 

AGENCY:  Department  of  Defense. 
ACTION:  Proposed  rule. 

SUMMARY:  Currently,  separating  Military 
Service  members  and  their  spouses,  and 
Department  of  Defense  (DoD)  civilian 
employees,  have  the  option  to  register 
for  potential  employment  opportunities 
with  employers  in  the  private  sector 
through  the  Defense  Outplacement 
Referral  System.  This  program  was 
implemented  by  DoD  Directive  1332.35, 
"Transition  Assistance  For  Military 
Personnel,"  (32  CFR  part  88). 

The  proposed  rule  would  establish 
guidelines  for  the  registration  of  public 
and  community  service  organizations 
and  a  listing  of  separating  DoD 
personnel  and  their  spouses  to  be 
maintained  by  the  DoD.  The  purpose  of 
the  public  and  community  service 
organizational  registry  is  to  provide  an 
avenue  for  public  and  community 
service  organizations  to  recruit  highly 
skilled  and  experienced  separating  DoD 
personnel  and  their  spouses.  The 
proposed  rule  is  required  to  implement 
the  encouragement  of  continuing  public 
and  community  service  for  separating 
Military  Service  members,  as  well  as  to 
implement  the  temporary  early 
retirement  authority  as  established  in 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993  (hereinafter,  "the 
Act").  This  registry  would  be 
maintained  indefinitely  to  encourage 
separating  Service  members  to  enter 
into  public  and  community  service  job 
vacancies,  such  as  in  education, 
conservation,  environmental  protection, 
law  enforcement,  and  public  health  care 
after  separation  from  active  duty.  This 
action  is  intended  to  provide  the 
necessary  interim  guidelines  to 
determine  how  separating  Military 
Service  members,  DoD  civilian 


I  See  Notice  of  Proposed  Rulemaking  in  this 
docket  (58  FR  41647,  Aug.  5,  1993) 


personnel  leaving  the  Government,  and 
their  spouses  register  for  public  and 
community  service  employment,  which 
organizations  qualify  for  registration, 
and  procedures  qualifying  organizations 
must  take  to  be  placed  on  the  registry. 
A  final  rule  will  be  issued  after  a 
thorough  review  of  all  comments  is 
completed. 

DATES:  Comments  must  be  received  by 
June  3, 1994. 

ADDRESSES:  Comments  concerning  the 
proposed  rule  should  be  addressed  to: 
Directorate  of  Transition  Support  and 
Services,  Office  of  the  Assistant 
Secretary  of  Defense  (Personnel  and 
Readiness),  4000  Defense  Pentagon, 
Washington,  DC  20301-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt.  Col.  David  F.  Witkowski  (703)  695- 
1636. 

SUPPLEMENTARY  INFORMATION: 

Objective 

This  proposed  rule  addresses  the 
issue  of  which  public  and  community 
service  organizations  qualify  for  a 
registry  required  by  section  4462,  Public 
Law  102-484,  106  Stat.  2738  (10  U.S.C. 
1143a(c)).  The  proposed  rule  resolves 
the  issue  by  using  the  definition  for 
"public  and  community  service 
organization"  provided  by  the  Act 
together  with  input  from  congressional 
staff  and  representatives  of  federal  and 
nonprofit  agencies.  The  guidelines  in  26 
U.S.C.  501(c)(3)  and  501(c)(4)  for 
nonprofit  organizations  are  incorporated 
by  reference  and  are  limited  to  private 
nonproft  organizations. 

Consultation 

Section  4462,  Public  Law  102^84, 
Stat.  (10  U.S.C.  1143a(e))  required  that 
DoD  consult  closely  with  the  Secretary 
of  Labor,  the  Secretary  of  Veterans 
Affairs,  the  Secretary  of  Education,  the 
Director  of  the  Office  of  Personnel 
Management,  appropriate 
representatives  of  State  and  local 
governments,  and  appropriate 
representatives  of  business  and 
nonprofit  organizations  in  the  private 
sector.  DoD  has  consulted  with  those 
Federal  agencies.  DoD  obtained 
additional  advice  from  representatives 
of  the  Departments  of  Justice.  Health 
and  Human  Services,  Housing  and 
Urban  Development,  the  Environmental 
Protection  Agency,  the  Office  of 
National  Service,  the  Commission  on 
National  and  Community  Service,  and 
the  Points  of  Light  Foundation.This 
invitation  to  the  public  to  comment  on 
this  proposed  rule  is  intended  to  satisfy 
the  requirement  of  consulting  with 
appropriate  representatives  of  State  and 
local  governments,  and  appropriate 


representatives  of  business  and 
nonprofit  organizations  in  the  private 
sector. 

It  has  been  certified  that  this  proposed 
rule,  if  issued,  would  not  be  a 
significant  rule.  The  rule  would:  (a)  Not 
have  an  annual  effect  on  the  economy 
of  $100  miUion  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
section  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(b)  Not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 

(c)  Not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(d)  Not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

(e)  Not  become  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
because  it  is  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  primary  effect  on  grantees 
administering  the  proposed  rule  will  be 
a  reduction  in  administrative  costs  and 
other  burdens  resuhing  from  the 
simplification  and  clarification  of 
certain  policies  and  Xb.p  elimination  of 
policy  differences  among  the  federal 
agencies  promulgating  this  final  rule. 

(f)  Impose  a  reporting  requirement 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3250).  The  Office 
of  Management  and  Budget  approved 
the  reporting  requirement  and  assigned 
control  number  0704-0324. 

List  of  Subjects  in  32  CFR  Part  77 

Employment,  Military  personnel, 
civilian  personnel. 

Accordingly,  title  32,  chapter  I, 
subchapter  C.  is  amended  to  add  part  77 
to  read  as  follows: 

PART  77— PROGRAM  TO 
ENCOURAGE  PUBLIC  AND 
COMMUNITY  SERVICE 

Sec. 

77.1  Purpose. 

77.2  Applicability  and  scope. 

77.3  Definitions. 

77.4  Policy. 

77.5  Responsibilities. 

77.6  Procedures. 

Appendix  A  to  Part  77— DD  Form  2580, 
Operation  Transition  Department  of 
Defense  Outplacement  and  Referral 
System/Public  and  Community  Service 
Individual  Application 
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Sec 

Appendix  B  to  Part  77— DD  Form  2581. 

Operation  Transition  Employer 

Registration 
Appendix  C  to  Part  77— DD  Form  2581-1, 

Public  and  Community  Service 

Organization  Validation 
Authority:  10  U.S.C.  1143(c). 

§  77.1    Purpose. 

This  part  implements  section  4462, 
Public  Law  102-484  and  section  561. 
Public  Law  103-100  by  establishing 
policy,  assigning  responsibilities,  and 
prescribing  procedures  to:  (a)  Encourage 
and  assist  separating  Service  members. 
Service  members  retirirg  with  20  or 
more  years  of  service,  DoD  civilian 
personnel  leaving  the  Government,  and 
spouses  to  enter  public  and  community 
service  employment. 

(b)  Encourage  and  assist  Service 
members  requesting  retirement  with 
fewer  than  20  years  of  service  to  rpi;is*er 
for  public  and  community  service 
employment. 

§  77.2    Applicability  and  scopa. 

This  part  applies  to:  (o)  The  Office  of 
the  Secretary  of  Dcfc'n.se,  the  Military 
Departments,  the  Ch.iirman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatr-nt 
Ccmmands,  and  the  Defenr.e  Ac^ncies 
(hereafter  referred  to  collectively  as  "ihe 
DoD  Coniponentr,"').  Th'j  tsmi  "Miiiury 
Services,"  ps  used  h'Tjin.  uikr-i  to  the 
Army,  thy  Navy,  the  .Air  Force,  a.".d  the 
Marine  Corps. 

(b)  Ai!  active  duty  Service  m<^r,ibi  rs 
and  former  ir.tmbers  under  section  4462 
of  Public  Law  102-484  nnd  section  561 
of  Publ'c  Law  103-160.  and  DoD 
civilian  personnel  leaving  the 
Cn.)vcmment,  and  their  spouses. 

§77  3    Definitions. 

(a)  C':mm':rity  ier.  ice  fmptG\ir.e"t. 
Work  in  nonprofit  organizations  that  '. 
provid'--  or  coordinate  ser\'ices  listed  in 
paragraphs  (d)  (1)  throu;;h  (12)  of  this 
sei:iion.  "Nonprofit"  is  defined  as 
having  been  recognized  by  the  Internal 
Revenue  Service  as  having  a  tax-exempt 
status  under  26  U.S.C.  501(c)(.1)  or 
501(c)(4).  These  organizations  shall  rot 
be  administered  bv  businesses 
organized  for  profit,  labor  unions, 
partisan  political  organiz<ifions,  cr 
organizations  engaged  in  religious 
activities,  unless  such  activities  are 
unrelated  to  religious  instructions, 
worship  services,  or  any  form  of 
proselvtization. 

(b)  Creditable  early  retirement  public 
or  com;7iunity  sen'ice  emphyment  far 
service  members.  Emplojinent  in  a  DoD- 
registered  public  and  community 
service  organization  that  provides  the 
services  listed  in  paragraphs  (d)  (1) 
through  (12)  of  this  section,  or  that 


coordinates  the  provision  of  the  services 
listed  in  paragraphs  (d)  (1)  through  (12) 
of  tliis  section.  Federal  employment 
shall  count  toward  recomputed  military 
retirement  pay  and  Surv  ivor  Benefit 
Plan  base  amount  for  early  retirees: 
however,  working  in  a  DoD-registered 
Federal  public  service  organization  may 
trigger  the  dual-compensation 
restrictions  of  26  U.S.C.  5532. 
Employment  must  have  occurred 
between  that  date  of  early  retirement 
and  the  date  in  vvuich  tlie  Service 
member  would  have  attained  20  years  of 
credible  service  for  computLng  retired 
pay.  or  he  or  she  must  iiave  retired  on 
or  after  October  23,  1992  and  before 
October  1,  1999. 

(c)  Early  retiremovt.  Retirement  from 
active  duty  with  at  Ic^st  15  but  fewer 
than  20  years  of  service,  as  provided  by 
spction  4403  of  Public  Law  102-4B4. 

(c!)  Public  and  cnw.ri'w.ity  service 
nrgcnization.  CrOverr.n:ent  or  private 
crgenizalions  tliat  provide  or  coordinate 
th:j  p.cvision  of  the  following  services: 

Hi  ;;!'  mtinl.irv,  sriconi'jrv.  or  post 
se  o;iddr"  schciol  tearhing  or  ,;umini':t,'-:itlon. 

[2]  Support  (jf  tisihers  or  s:;hool 
.■;  m:p.':t:a!ors. 

l31  Lnw  r-iiforcifmrr.t. 

(41  1'ij:)I'c  hoalrhcare. 

(5)  ScK'ial  s 'rvi':f's. 

13)  Public  s.^'foty. 

(7>  f^mt^rf^eiu'v'  r''iii'f. 

(8)  l'i.bl:(:  housing. 

(4;  Oi.ns»;rv.iti(-.n. 

(jO)  Lnvironment 

(11)  job  trai.ning. 

(IZ)  Otht'i  puL'i'C  aiiil  coriunuriity  strvica 
no^'hsted  pn-viousiy.  but  consi.'.teut  with  or 
rfldjicd  to  servici's  destrifjed  in  parugr.iphs 
(d)  (l)  ihrout-.h  (11)  of  this  soition. 

(t)  Public  f,en,-ice  e:np!nyment.  Work 
in  a  Foderal,  sta'o  or  local  govem.ment 
orgpnizaticn  which  provides  or 
coordinc'es  services  lirt  id  in  paragraphs 
(d)  (1)  through  (12)  of  thi;-;  section. 

(f)  Separation.  Normal  stp.ir.ition 
froin  active  duty  or  civil  service, 
military  retirement  with  20  or  more 
yealr's  service,  release  from  active 
Ciilitary  service,  and  reduction  in  force. 

(p)  Tra.n.'ittion  assistance  program 
couri.ielor.  A  person  charged  with  the 
responsibility  ot  conducting  transition 
programs.  Examples  include  personnel 
as.signed  to  family  centers,  military  or 
civilian  personnel  offices,  unit 
trarsition  counselors,  and  as  command 
caijeer  counselors. 

§  77.4    Policy. 

It  is  DcD  policy  that: 

(o)  All  separating  Service  members 
and  former  members  shall  be 
encouraged  to  enter  public  or 
community  service  emplojTnent. 

(b)  Service  members  determined  to  be 
eligible  by  the  Secretary  of  iheir  Military 


Department  for,  and  who  do  request 
retirement  with  fewer  than  20  years  of 
service,  are  required  by  section  4403  of 
Public  Law  102-484  to  register  for 
public  and  community  service 
employment. 

(1)  This  registration  normally  shall 
take  place  not  earlier  than  90  days 
before  retirement  or  terminal/transition 
leave. 

(2)  In  order  to  have  their  military 
retired  pay  and  Survivor  Benefit  Plan 
base  amount  (if  applicable)  recomputed 
in  accordance  with  DoD  Instruction 
1340.19  1  early  retirees  must  be 
employed  with  a  DoD- registered  public 
or  community  service  organization  that 
provides  the  sen,  ices  listed  in  §§  77.3 
(d](l)  through  (d)il2).  or  that 
coordinates  the  pro-,  ision  of  ser\ic8S 
listed  in  ii§77.3  (d)tl)  through  (d){12). 

{•:)  DoD  civilian  personnel  leaving  ihe 
Government,  their  spouses,  and  spouses 
cf  S.  n  ice  members  who  are  seeking 
eniploNTTient  shall  be  encouraged  to 
rtgister  for  public  and  community 
service  .;mploy;nc'nt. 

§  77.5    Responsibiiiiies. 

(a)  The  Assist.int  Secretary  of  Defense 
for  Pirsonn"!  z:\d  R-jariiness  shall:  (1) 
Monitor  coF'^jiliinc  e  with  this  nile. 

(2)  Estabhr-h  policy  and  provide 
guidance  rtinted  to  public  nnd 

c  ommjnity  service  em:p!oyment. 

(3)  Pro\  ide  progr^.m  informalicn  to 
the  public  on  the  Department  of 
Defense's  public  and  community  sen-ice 
employment  program. 

(4)  Ensure  thit  the  Director,  Defense 
Manpower  Data  Centor  (DNfDC):  (L) 
Mjjntaii^s  the  Public  and  Community 
Ser\-ice  Organizational  Registry. 

(ii)  Maintains  the  Public  and 
Cn:nni unity  Service  Personnel  Registry. 

(5)  Decide  the  status  of  requests  for 
reconsideration  from  employers 
resubmitting  their  request  to  be 
included  on  the  Public  and  Community 
Ser\  ice  Organizational  Regi.stry,  but 
v'hose  first  request  was  disapproved. 

(b)  The  Secretaries  of  the  Military 
Departments  shall:  (1)  Ensure 
compliance  with  this  rule. 

(2)  Encourage  public  and  community 
service  employment  for  separating 
Service  members,  their  spouses,  DoD 
civilian  personnel  leaving  the 
Government,  and  their  spouses. 

(3)  Coordinate  with  the  Assistant 
Secretary  of  Defense  for  Personnel  and 
Readiness  before  promulgating  public 
and  community  service  employment 
policies  and  regulations. 


1  Copies  may  be  obtained,  at  co.<:t,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Sprinsfield.  VA  22161. 
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§  77.6    Procedures. 

(a)  Military  personnel  offices  shall 
advise  Service  members  desiring  to 
apply  for  early  retirement  that  they  shall 
register,  normally  within  90  days  of 
their  retirement  date,  for  public  and 
community  ser/ice  (PACS) 
employment,  and  refer  them  to  a 
Transition  Assistance  Program 
Counselor  for  registration. 

(b)  Personnel  offices  shall  advise 
separating  Service  members,  DoD 
civilian  personnel  leaving  the 
Government,  and  their  spouses  to 
contact  a  Transition  Assistance  Program 
Counselor  about  PACS  employment  and 
registration. 

(c)  Transition  Assistance  Program 
Counselors  shall  counsel  separating 
Service  members  (during  preseparafion 
counseling  established  by  DoD 
Initructicn  1332.36  2).  DoD  ci-.  ilian 
personnel  leaving  the  Government,  and 
their  spouses  on  PACS  employment. 
Counselors  shall  upd.^te  into  the 
Defense  Outplacement  Referrnl  System 
(DORS)  database  Service  memU.Ts 
requesting  early  retirement  and  o'her 
DoD  personnel  or  spouses  who  request 
registration.  Transition  Assistance 
Program  Counselors  shall  use  DD  Form 
2580  (appendix  A  of  this  part)  to  register 
personnel  for  PACS  employment.  In 
addition.  Coun.selors  shall  ensure  that 
Service  members  who  are  requesting 
early  retirement  are  advist-d  that: 

(1)  Registenng  for  PACS  employnv  ;;t 
is  a  requirement  for  (  onsunimation  of 
their  early  retirem.ent  under  sc-ction 
4-403  of  Public  Law  102-484  or  section 
.")fil  of  Public  I^w  103-160. 

(2]  Early  retirees  must  provide  a  c  opv 
of  their  confinnatian  DORS  mini- 


resume  to  their  servicing  military 
personnel  office  for  filing  in  their 
Service  record  before  their  final 
retirement  processing. 

(3)  Subsequent  PACS  employment  is 
encouraged  but  not  required. 

(4)  Working  in  a  DoD-approved 
Federal  public  service  organization  may 
subjtx:t  him  or  her  to  dual  comf)ensation 
restrictions  of  5  U.S.C.  5532. 

(5)  DoD-approved  PACS  en(fployment 
qualifies  the  Service  member  who  is 
retired  under  section  4403  of  Public 
Law  102-484  or  section  561  of  Public 
Law  103-160  for  increased  retired  pay 
effective  on  the  first  dav  of  the  first 
month  beginning  after  the  date  on 
which  the  member  or  former  member 
attains  62  years  of  age.  The  former 
Service  member  must  have  worked  in 
DoD-approved  PACS  employTnent 
between  the  d.-ite  of  early  retirement  and 
the  date  in  which  he  or  she  would  have 
attained  20  years  of  creditable  service 
for  computing  retired  pay,  and  have 
retired  on  oraftt:  OctoLyr  23,  1992  and 
before  October  1,  1999. 

(6)  It  is  the  early  retiree's 
responsibility  to  ensure  that  the  DMDC 
is  advised  when  the  early  retiree's  P,\CS 
employment  sta^-ls,  and  of  any 
subsequent  ciianges. 

(d)  Military  p^-rsonnel  offices  sl-.,ill 
ensure  a  copy  of  the  confirmaticn  DORS 
mini-resume  is  filed  in  the  permanent 
do<  ument  section  of  the  Senice  record 
of  Ser.  ice  members  who  retire  e.irlv. 

(ej  DMDC  shall  m.aintain  the  PACS 
Personnel  Registry,  which  includes 
information  on  the  partirular  job  skills. 
qualifications,  and  experience  of 
registered  personnel. 


(0  DMDC  shall  maintain  the  PACS 
Organizational  Registry,  which  includes 
information  regarding  each 
organization,  including  its  location. 
size,  tj-pes  of  public  or  community 
ser\'ice  positions  In  the  organization. 
points  of  contact,  procedures  for 
applying  for  such  positions,  and  a 
description  of  each  position  that  is 
likely  to  be  available. 

(g)  PACS  Organizations  shall  use  DD 
Form  2581  (appendix  B  of  this  part]  and 
DD  Form  2581-1  (appendix  C  of  this 
part)  to  request  registration  on  the  P.^CS 
Organizational  Registry.  Instructions  on 
how  to  complete  the  forms  and  where 
to  send  them  are  on  the  forms. 

(h)  DMDC  shall  register  those 
organizations  meeting  the  definition  of 
a  PACS  organization  and  include  them 
on  the  PACS  Organizational  Reg;s'-\'. 
For  organizations  that  do  not  appear  to 
meet  the  criteria,  DMDC  shall  refer  the 
request  to  the  Transition  Support  aiid 
Ser\'ices  Directorate,  Office  of  the 
Assistant  Secretary-  of  Defense  far 
Personnel  and  Readiness.  The 
Transition  Support  and  Services 
Directorate  may  consult  individuallv  r:i 
an  ad  hoc  basis  with  appropriate 
agencies  to  determine  whether  or  not 
the  organization  meets  the  validation 
ciiteria.  For  crganizaticns  which  are 
denied  approval  as  a  creditable  early 
retirement  organization  and  which 
request  reconsideration,  the  Transition 
Support  and  Services  Directorate  will 
forward  that  n'quest  to  the  next  higher 
level  for  a  final  determination.  DMDC 
shall  advise  organizations  of  the'r 
status. 

BILLING  CODE  MOO-OA-M 


•Sim   f-«','no\p  1  tr>  5  "7  i[*.|(2i 
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Appendix  A  to  Part  77 — DD  Form  2380,  Operation  Transition  Department  of  Defense 
Outplacement  and  Referral  SystemyPublic  and  Community  Service  Individual  Application 


OPERATION  TRANSITION 

DEPARTMENT  OF  DEFENSE  OUTPLACEMENT  AND  REFERRAL  SYSTEM/ 

PUBLIC  AND  COMMUNITY  SERVICE  INDIVIDUAL  APPLICATION 


form  Approved 
0MB  No   0704-0324 
Expires  Dec  31,  1996 


P\*0*'C  reporting  bv'deo  'CK  r^-i  -oit^cro'^  a*  m^of^at'Of    *  p^tl"^aTed  'n  a.?r»gp   is  m.njtM  of  'PW^^S*    inc  ud  ng  thp  tt"**  fof  rpv.^iwing  iri\tfuctiOni,  w»fch'rtg  exiting  dat»  M>urcn, 

5*rh*firtq  and  m»,nTa<n.r>g  t»»*  data  -igtded  and  tof»»o'et"*g  and  '^•^v.-ng  th*  coite^ion  ot  intorn^^ton    ^no  ccyrimenfj  rega'dino  thi*  burden  rtTimaie  Cf  any  othef  aioeci  of  th.i  collection 

ot  intormatK>n    inclt#ding  wgg*»t'Ons  tor  reducing  rn.\  Duraen.  ro  Deparrment  ct  D***"se    Waintnqton  rteadguartea  ^rvicei    Directorate  fo--  Intofrnatton  Ooeratiorn  and  ReoorTi.  IJtS 
jet*er«>n  Davn  Highway  So-te '204  aomgron  va  3;202-4102.»«^d  to  tfeO*^re  o*  Management  and  Budget.  Paoerwor*  Redu^'On  Prorec*  (0?D4.032a).  *ra»rtirgton,  DC  2OS03 
Pl.£ASt  DO  NOT  RETURN  VOUR  COMPLETED  FORM  TO  EITHER  OF  THESE  ADDRESSES. 
RETURN  COMPLETED  FORM  TO  rOUR  LOCAL  MILITARY  TRANSITION  OFFICE. 


AUTHORITY: 
PRINCIPAL  PUItPOSE(S). 

ROUTINE  USE(S): 
DISaOSURE: 


PRIVACY  ACT  STATEMENT 

10U  SC   1143   1144    EO  9397 

To  assis*  separating  DoO  persor^r-el  and  t^eir  spooies  t  lecurmq  eTipioyment  Individuals  participating  in  the 
De'erse  Outniacernent  Re'erra'  Sys'er"  (DOPS)  arid  Public  and  Comr^unity  Service  Registry  twill  have  their 
oTipicy'ier-t  sV  Ms  mciuoed  in  a  data  base  desgned  to  Imk  prospective  employers  with  DORS  and  Public  and 
Community  ServKe  i3::oi'cantv 

To  puD'ic  and  pnvate  er-.!;iio'.«"s  (nc  ucnq  Fede-al,  State,  and  local  employment  agencies  and  outplacement 
agences.  pubi'C  a^d  comt-  _',>,  rp-vce  agt-ncies) 

Voluntary;  however,  failure  to  O'O^  ce  ail  requested  information  will  result  in  applicant  data  not  being  included 
in  the  system 


If    you    are  an  active  duty  Sei^icemember.  the  following  information  wil!  be  aoaed  to  your  job  referral  form  from  your  official  military 
pervannel  records,  if  available    Rank,  Years  of  Service,  Most  Recent  Pr'm,»ry  Occupation,  a-d  Branch  of  Service  and  Security  Clearance 
Information   on    race,   ethnic    background.   s»i<.    age,    ma-ra'   s'.j'.^s    and    re  g  ojs    o-efe'e-ce    will    not    be    released    to   employers 
Operation  Transition  is  an  equal  opportunity  program  fCo'np.'et'Oi- o'quertionj  pertaining  ro  fhe  D0ffSpr09ram /s  vo/unfary,^ 


SECTION  I  -  TO  BE  FILLED  OUT  BY  ALL  APPLICANTS  fPrmt  or  Type) 


1.   REGISTRATION  REQUEST /rnerA  jllthatapply) 
I    DORS  ONLY 


ZZI 


PUBLIC  AND  COMMUNITY  SERVICE  ONLY 


BOTH 


2a.    NAME  (Last,  first,  M:dd'f:  !-:-ial} 


2b     SOCIAL  SECURITY  NUMBER 


DATE  AVAILABLE  FOR 
WORK  (YYMMDD) 


4,   FILING  STATUS  (X  all  that  aop>\ 


MILITARY  (Branch  or  ServrcF) 

(1)  Army 

(2)  Navy 


l3i  r/iarine  Corps 
(i)  Air  Force 


b    SPOUSE  OF  ACTIVE  DUTY  MILITARY 
OR  CIVIL  SERVICE  EMPLOYEE 


5    U.S.  OTIZEN  (K  one) 
YES  I  |N0 


c    CIVIL  SERVICE  EMPLOYEE 


6.  ADDRESS  (For  nert  6  months)  fSfreet   Or>    State    Country,  ar^d  Zp  Code)  AND  TELEPHONE  NUMBER  (Include  Area  Code) 


a.  ADDRESS  LINE  1 


f.  COUNTRY  CODE 


b  ADDRESS  LINE  2 


g.  FOREIGN  ZIP  CODE 


c.  OTY 


h.  US    TELEPHONE  NUMBER 


d.  STATE 


e.  U.S  ZIP  CODE 


i.  FOREIGN  TELEPHONE  NUMBER 


7a  iOB  TYPE  PREFERENCES  (See 

Inifruaioru  for  yob  codes) 
(Enter  one  digrt  per  blotk) 


INUUOE  MAJOR 
DUTIES  ON 
RESUMED 

(X  one) 


Yes 

No 


REGIONAL  WORK 
PREFERENCE 

fSof  /nrtruCT'Onj) 
ff  nter  one  d'git 
per  block) 


SPECIFIC  WORK  PREFERENCES 

(Nearerf 'arge  town  orciry  vvifh/n  commuf'r>g  distance  -  doei  r»ot 

havo  to  be  m  reg'on) 


a     STATE 


(1) 


(2) 


b    CITY 


10   HIGHEST  EDUCATION  LEVEL  ACHIEVED  (X  one) 


a.  Non-High  School  Graduate 

b.  High  School  Graduate  or  GEO 

c.  Less  than  2  years  of  college 

d.  Associate  Degree  or  equivalent 
»■  Less  than  4  years  of  college 


f.  Bachelor's  Degree 

g  Post  Bachelor's  Degree 

h  Master's  Degree 

i.  Post  Masters  Degree 

j  Doctorate  Degree 


11    YEAR   ACHIEVED 


12   SUBJECT  OF  DEGREE  ("apc/cibif J 


13  COLLEGE    OMVESSiTY  FROM  WHICH  DEGREE  ACHIEVED  (if  applicable) 


DD  Form  2580,  FEB  94 


f^^'viCcSiOi'iCMS  CBSOtd 


»'ci.;n    '  or   i  Pagei 
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14.  PERSONAL  IMFORMATJOM  (Set  Hvtruaions)    (Plnte  provide  no  morr  than  lOOnts  (76  ipatts per  lin* ,  mtMimum  oi  7^ ipacn)    Dattbasf 
timrtat'ons  do  r>ot  permn  entering  adartional penonai  information  ) 


SECTION  II  -  SPOUSE 

(Mi/,rary  MfTioe'-   Go  to  Section  III) 


IS   SPONSOR  DATA 


a     NAME  (Last,  first.  M.M>t  Inrtial) 


16   VOUB  JOB  HISTORY  (%ee  Instruaiprrs  for  fob  coOfS)  (Entfr  one  Oigil  pe'  b'ork) 


•    >0B  CODE 


b     LENGTH  OF  TIME  JOB  HELD 


(1)  CURRENT  JOB 

(2)  PRIOR  JOB 

(3)  PRIOR  JOB 


YEARS 

YEARS 

YEARS 

MONTHS 

MONTHS 

MONTHS 

17.  HAVE  YOU  EVER  HELD  A  SUPERVISORY  POSITION'  (X  one) 
YES  I  ' 


NO 


18   HAVE  YOU  EVER  HElO  A  SECURITY  CLEARANCE'  Ia  one, 
I  VES  I 


J  NO 


b     SOCIAL  SECURITY  NUMBER 


SECTION  IIJ  -  ALL  APPLICANTS  MUST  READ  AND  SIGN 


19.  AUTHORIZATION 


I  hereby  authorize  release  O'f  the  data  on  this  form  to  civilian  agencies  and  /  or  private  organizations  for 
employment  purposes.  If  I  am  a  civil  service  employee  or  an  active  duty  service  member,  I  also  authorize 
the  release  of  data  from  extracts  of  my  computerized  personnel  records. 


a      SKJNATURE 


b     DATE  SIGNED  (y-vv'.^ODJ 


DO  Form  2580.  FEB  94 


^■^^g*•  J  o*   i  '■•■j'-^ 
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OPERATION  TRANSITION  DEPARTMENT  OF  DEFENSE  OUTPLACEMENT  AND  REFERRAL 
SYSTEM/PUBLIC  AND  COMMUNITY  SERVICE  INDIVIDUAL  APPLICATION 

DETAILED  INSTRUCTIONS 


SECTION  I  -  TO  BE  FILLED  OUT  BV  AU  APMXANTS 

If  you  are  a  service  member,  complete  items  1  through  14  »nd 
Item  19  in  their  entirety  You  do  not  need  to  fill  out  ttemi  15  through 
18  They  will  be  eirtracted  from  your  perjonnel  record!  it  i$  important 
that  you  verify  the  accuracy  of  these  records  prior  to  entering  this 
program  to  ensure  that  the  information  that  is  put  en  your  resume  if 
accurate  If  you  are  a  spouse,  you  must  complete  all  rtemsontheform 

Item  1.  Place  an  X  next  to  the  program(s)  you  wish  to  register  for  if 
you  selected  the  early  retirement  option,  you  must  X  Public  and 
Community  Service  Or  both. 

Hem  2a.  Name.  Print/type  your  name,  last  name  first 

Kern  2b.  SSN.  Enter  your  Social  Security  Number 

Keen}.  Date  Available fxH  Work.  Enter  the  date  yog  will  be  available 
for  work  as  year,  month,  day  (YYMMDD)  Availability  should  not  be 
beyond  6  months  from  the  current  date 

Kern  4.  Filing  Status.  Place  an  X  in  the  box  that  applies 

Items.  Citixenship.  If  you  are  a  U  S  citizen,  X  the  YES  box  if  not.  X 
the  NO  box. 

ttemS.  Address  and  Telephone  Number.  Pnnt/type  the  address  and 
telephone  number  where  you  can  be  contaaed  during  the  next  three 
months- 

ItemT.  a.  Job  Type  Preferences.  Enter  up  to  three  codes  from  the 
Guideline  of  Standard  Occupation  Classification  (SOC)  Codes, 
FIPS  Pub  92,  that  most  closely  match(es)  the  type  o*  )0b(s)  you 
are  seeking/qualified  to  perform 

b.  If  you  select  yes,  your  primary  occupational  description  will 
be  included  in  your  resume  Select  no  if  you  do  not  want  your 
primary  occupational  description  included 

Item  8.  Regional  Work  Prefererxe.  Refer  to  the  regional  preference 
list  below,  and  enter  the  two-dg  t  code  for  the  geographical  area  m 
which  you  are  seeking  emDloyr^eit 


REGION  0 


REGION  5 


Ri:GlON  10 


Only  the  specific  crties 

Indiana 

California 

selerted 

Kentucky 

Ofegon 

REGION  1 

Michigan 

Washington 

Connecticut 

Ohio 

Maine 

REGION  6 

REGION  11 

Massachusetts 

Iowa 

Alaska 

New  Hampshire 

Rhode  Island 

Minnesota 

Vermont 

Montana 

REGION  12 

North  Dakota 

American  Samoa 

REGION  2 

South  Dakota 

Hav^aii 

Delaware 

Wisconsin 

Guam 

New  Jersey 

New  York 

REGION  7 

Pennsylvania 

Illinois 

REGION  13 
Anywhere  in  the 

REGION  3 

Kansas 

USA 

Distna  of  Columbia 

Missouri 

Maryland 

Nebraska 

North  Carolina 

REGION   M 

Soutn  Carolina 

REGION  8 

Outside  tne  U  S  A 

Virginia 

Arkansas 

West  Virginia 

Louisiana 

RSGION  15 

REGION  a 

Oklahoma 

Arywhere 

Alabama 

Texas 

Florida 
Georgia 

REGION  9 

Arizona 

Mississippi 

Puerto  Rico 

Colorado 

Tennessee 

Idaho 

Virgin  Islands 

Nevada 
New  Mexico 
Utah 

WyO-^  -g 

1 

tttm9.  Spccifk  Work  Preferences.  Enter  your  first  and  second  work 
location  preferences.  Refer  to  the  list  below  and  enter  the  two-lett«r 
abbreviation  for  the  state  and  print  /  type  the  name  of  the  largest  aty 
within  commuting  distance  of  where  you  want  to  work  for  your  first  end 
second  work  preferences  These  cities  do  not  have  to  be  in  the  region 
chosen  in  Item  8. 


STATE 

CODE 

AL 

STATE 
Kentucky 

CODE 

KY 

STATE 
North  Dakota 

<;ooE 

Alabama 

ND 

Alaska 

AK 

Louisiana 

LA 

Ohio 

OH 

Arizona 

A2 

Maine 

ME 

Oklahoma 

OK 

Arkansas 

AR 

Maryland 

MO 

Oregon 

OR 

California 

CA 

Massachusetts 

MA 

Pennsylvania 

PA 

Colorado 

CO 

Michigan 

Ml 

Rhode  Island 

Rl 

Connecticut 

CT 

Minnesota 

MN 

South 

Delaware 

DE 

Mississippi 

MS 

Carolina 

$C 

District  of 

Missouri 

MO 

South  Dakota 

SO 

Columbia 

DC 

Montana 

MT 

Tennessee 

TN 

Florida 

FL 

Nebraska 

NE 

Texas 

TX 

Georgia 

GA 

Nevada 

NV 

Utah 

UT 

Hawaii 

HI 

New 

Vermont 

VT 

Idaho 

ID 

Hampshire 

NH 

Virginia 

VA 

Illinois 

IL 

New  Jersey 

NJ 

Washington 

WA 

Indiana 

IN 

New  Mexico 

NM 

West  Virginia 

WV 

Iowa 

lA 

New  York 

NY 

Wisconsin 

Wl 

Kansas 

KS 

North  Carolina 

NC 

Wyoming 

WY 

Hem  10.    Highest  Education  Level  Achieved.  X  the  box  which  most  closely 

matches  your  highest  education  level  achieved. 

Hem  11.   Year  Achieved.  Enter  the  year  you  achieved  item  10 

Kem  12.   Subject  of  Degree.  PnntAype  the  degree  achieved  (if  applicable) 

in  Item  10  (e  g  8S,  Mechanical  Engineering,  BA,  Western  Civilization;  MS, 
Physics;  etc ) 

Item  13.   College/University.     Print/type  the  name  of  the  college/ 

university  where  Item  10  was  obtained  if  applicable. 

Item  14.  Personal  Information.  Print/type  in  this  space  any  information 
about  yourself  you  feel  would  help  you  obtain  a  job  in  the  field  you  are 
searching  All  information  in  this  space  will  be  printed  verbatim  on  your 
DORS  resume  If  you  »rt  seeking  a  job  in  a  field  other  than  your  primary 
military  duty  this  information  is  the  most  important  since  it  wll  comprise  a 
majority  of  your  resume.  Carefully  choose  your  words  and  grammar. 
Examples.        •  Fluent  in  Chinese,  Russian  and  Spanish 

•  Virginia  State  licensed  electrician 

•  1 4  years  experience  m  personnel  management 

•  Owned  personal  computer  training  business.  Jones 
Computer  Training 

•  American  Society  of  Mechanical  Engineers  member 

SECTION  II -SPOUSE 

This  seaion  IS  to  be  completed  only  by  spouses  of  military  and  DoD 
civilians  whose  personnel  files  are  not  kept  by  the  government. 

Kem  IS.    Sponsor  Data. 

a    Name  Printtype  your  sponsor's  name,  last  name  first, 
b  SSN   Enter  your  sponsor's  Social  Security  Number 
Kem  16.   Your  Job  History. 

a  Job  Codes  Consult  the  Guideline  for  Standard  Occupational 
Classification  (SOC)  Codes,  FiPS  Pub  92,  and  enter  the  job  codes 
that  most  closely  match  the  previous  three  jobs  you  held 

b  Length  of  Time  Job  Held  Enter  the  number  of  years  and 
months  the  job  was  held  (03  years,  09  months) 

Kem  17.   Supervisory  Experience.   If  you  have  supervisory  experience,  X 

the  YES  box   If  not,  X  the  NO  box 

Kem  18.   Security  Clearance,  if  you  had  a   security  clearance,  X  the  YES 

box    If  rot.  X  the  NO  box 

SECTION  III 

All  applicants  must  Sign  and  date    Turn  in  the  completed  form  to  the 
transition  assistance  office 


DO  Form  2580,  FEB  94 
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OPERATION  TRANSITION  EMPLOYER  REGISTRATION 


form  Approved 
0MB  No   070*0324 
£*piresDtf31.  »996 


.»«m0-  0^H^,„   V,.„  U!«,  A«.-stO.<   V*   22202*M   .^  ,0  .h,  0««  Ol  M.,v.,.-n^  .^J.-O,,,.  »w-Or.  «««««».  P'O^  fflTSLoJJ^^i^L^^J^OJ^*^    "" 

PtIASI  DO  WOT  RtTVJRN  YOUR  COMPUTED  FORM  TO  irTHCR  Of  THIS!  ADDRESSES  ABOVI 
RETURN  COMPIETED  FORM  TO:  DMDC  ATTENTION:  OPERATION  TRANSITION,  BOX  100. FORT  ORO.CA9J941-0100 


1.  ORGANIZATION  NAME  AND  ADDRESS  (ln<lu<it  9-digit  ZIP  Code) 


3.  ORGANIZATION  CONTACT 


S.  ORGANIZATION  TELEPHONE  NUMBER 


7.  FAX  TELEPHONE  NUMBER 


HOWDtO  YOU  HEAR  ABOUT  OPERATION  TRANSITION? 


2.  EMPLOYMENT  CONTACT  ADDRESS  (IfaiHerentfromttem  riOnclude 
9-dfgn  ZIP  Code) 


4.  EMPLOYMENT  CONTACT  (t1  difitrern  from  Irem  3) 


6.  EMPLOYMENT  CONTACT  TELEPHONE  NUMBER  (II diHtrem  from 
nemS) 


8.  FAX  ROUTING  ADDRESS 


^a    IS  YOUR  ORGANIZATION  A  (Check  or>e) 


»■  Privat*  Sector  Employer 


b.  Public  Of  Community  Service  Employer 


1.  TYPES  AND  LOCATIONS  OF  POSITIONS  IN  ORGANIZATION  LIKELY  TO  BE  AVAILABLE  (Br.e^V*scf.6ej 


U.  PROCEDURES  FOR  APPLYING  FOR  AVAILABLE  POSITIONS  (P(e»je  ,nd„6te  ,f,ou  do  noiwuh  ro  receive  umohcted  retumei)  ' 


13a.  SUE  OF  ORGANIZATION 


14*.  IS  YOUR  ORGANIZATION  INVOLVED  IN  (Check  »ppt,c»bte 
block(s)) 


(i)PUcemem  Services 


(>)  Direct  Marketmq 


(3)  Multi  level  Marketing 


(4)  Frarichise  Operatiorw 


(S)  Nof>e  of  the  above 


13b   MAJOR  FUNCTION/BUSINESS  ACTIVITY  OF  ORGANIZATION 


14b.  ARE  YOURPOSaiON(S) 


(1)  Commitilon  only 


(Z)  Salary  only 


(3)  Combination  of 

commitsion  and  salary 


14c  IS  AN  INVESTMENT  OR  FEE  NECESSARY 

|(1>YES 


(2)  NO 


(3)  IF  YES.  SPECIFY  AMOUNT 
S 


IS.    AGREEMENT 

I  understand  this  agreement  covers  the  use  of  Operation  Transition  automated  systems  including  the  Defense  Outplacement  Referral 
System  (DORS),  the  Public  and  Community  Service  (PACS)  Personnel  Registry,  and  the  Transition  Bulletin  Board  (TBB).  I  hereby  agree  to 
use  the  DORS  and  PACS  Personnel  Registry  only  for  employment  purposes  at  no  charge  to  the  individual.  I  also  agree  not  to  use  the 
DORS  and  PACS  Personnel  Registry  to  develop  mailing  lists  or  to  promote  business  opportunities  such  as  franchise  or  direct  or  multi-level 
marlietir)g  operations. 

I  certify  that  the  information  provided  is  true,  accurate,  and  complete  I  acknowledge  that  any  false  statement  may  be  punishable 
pursuant  to  Title  18  U.S  C  Section  1001. 


1&.  SIGNATURE 


8.  REGISTRATION  NUMBER 


GOVERNMENT  USE  ONLY 


17.  DATE(VYMMDD) 


DD  Form  2581.  FEB  94 


19.  aERK 


20    DATE(YYMMOO) 


Previous  eation  j  joso'ete 
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INSTRUCTIONS  FOR  COMPLETING  DD  FORM  2581 


1.  ORGANIZATION  NAME  AND  ADDRESS.  Enter  your 
organization  name  and  address  exactly  as  you  would 
like  it  to  appear  on  information  mailed  to  you  PC 
Boxes  not  preferred .  1 

2.  EMPLOYMENT  CONTACT  ADDRESS.     Enter  the 

address  of  your  Human  Resources  Department  (if 
different  from  item  1). 

3.  ORGANIZATION  CONTACT.  Enter  the  name  of  the 
individual  who  will  serve  as  organizational  contact  to 
Operation  Transition.  j 

4.  EMPLOYMENT  CONTACT.  Enter  the  name  of  an 
individual  in  your  Human  Resources  Department  who 
can  answer  specific  questions  on  employment  and 
positions  available  (if  different  from  item  3) 

5.  ORGANIZATION  TELEPHONE  NUMBER.  Enter  the 
area  code  and  telephone  number  for  your 
organization.  Please  enter  a  direct  line  or  voice  mail,  if 
available. 

6.  EMPLOYMENT  CONTACT  TELEPHONE  NUMBER. 
Enter  the  area  code  and  telephone  number  for  your 
employment  contact  (if  different  from  item  5)  Please 
enter  a  direct  line  or  voice  mail,  if  available 

7.  FAX  TELEPHONE  NUMBER.  £ntert^>e  area  code  and 
telephone  number  of  your  FAX  machine 

8.  FAX  ROUTING  ADDRESS.  Enter  Eoy  additional 
information  that  may  be  needed  on  the  FAX  cover 
sheet,  1 

9.  HOW  DID  YOU  HEAR  ABOUT  OPERATION 
TRANSITION.  List  the  source(s)  where  you  first  heard 
about  Operation  Transition 


10.  IS  YOUR  ORGANIZATION  A'...  Check  the 
appropriate  box:  a.  Private  Sector  employees  a^e  these 
who  operate  on  a  "for  profit"  basis  b  Public  Service 
Employers  are  locaf,  state,  o--  fede'al  goverrrnenta! 
entities  Community  Service  Employers  are  certified 
non-profit  organizations  ofassociatiors. 

11.  TYPES  AND  LOCATIONS  OF  POSITIONS  IN 
ORGANIZATION  LIKELY  TO  BE  AVAILABLE.     Br.efly 

describe  the  positions  (job  types  or  titles)  an:i  the 
location  of  the  positions  which  may  be  avaiiaoie  '■..■- 
employment  referrals 


12.  PROCEDURES  FOR  APPLYING  FOR  AVAILABLE 
POSITIONS.  Briefly  describe  how  the  applicants 
should  apply  for  available  positions. 

13a.  SIZE  OF  ORGANIZATION.  Briefly  describe  size 
(number  of  personnel,  branch  off/ces,  etc.)  of  your 

organization. 

13b.  MAJOR  FUNCTION/BUSINESS  ACTIVITY  OF 
ORGANIZATION.  Briefly  describe  the  major 
business  activities  (financial  consulting,  food 
processing,  etc  )  of  your  organization. 

14a.     IS  YOUR  ORGANIZATION  INVOLVED  IN... 

Please  indicate  if  your  organization  is  involved  in 
these  activities.  Specific  services  are  available.  If 
none  of  the  above  applies  check  box  "5." 

14b.  ARE  YOUR  POSITION(S)...  Indicate  if  the 
compensation  for  these  positions  is  commission 
only,  salary  only,  or  commission  and  salary 
combined. 

14c.     IS  AN  INVESTMENT  OR  FEE  NECESSARY. 

Indicate  if  acceptance  of  the  position  requires  a 
monetary  outlay  by  the  applicant.  This  includes: 
membership  fees,  agency  fees,  start-up  kits, 
inventory  investments,  or  tuition.  If  yes,  specify  the 
am.ount  the  applicant  would  be  expected  to  pay. 

15.  AGREEMENT.  Your  signature  in  item  16 
indicates  acceptance  of  the  agreement  in  this  item. 

Please  make  certain  that  alt  items  above  have  been 
completed  in  their  entirety.  Sign  and  date  the  form 
in  Items  16  and  17. 

MAIL  OR  FAX  THE  COMPLETED  FORM  TO: 

DMDC 

ATTENTION:  Operation  Transition 

Box  100 

FortOrd,  CA  93941-0100 

FAX:  (408)656-2132 


DD  Form  2581,  FEB  94  (BACK) 
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PUBLIC  AND  COMMUNITY  SERVICE  ORGANIZATION  VALIDATION 


Forrry  Approved 
0MB  Va  0704-0324 
fjrptrejOec3».  1996 


oath*'.^  »rx3  m*irT»,n.f>^  tbedat*  n**a«^  •nd  compi«(r«g  an^  fTv.**>'%g  T^*  'o"*aK>«  o*  i*.*o'•»^•^>0"  V**<<J  fo^-"^*--?!  'f^afO''^  T^-ibwO*^  MtimjTr  o'  t"**  ot*'*'  »«»cl  o*  tHrt  to*»»n.on 
01  ir,fof"iat«tn  includmq  iuqg«T  0«»  'Of  'rCtt<."*q  t^n  bw'Oe^.  to  0»t»«rtn*^nt  o*  D^r"!*  ,^»^^ir.g10'^  H^ado^.anp'^  S*^k«  O^^no'i^t  ^v  if.lo"')'*'0«  Oo**»t'0'^  •'Ml  ft^ootj  tJ'S 
>^«^r^r,  Da,  1  M■g^w•a»   Swit*  UW  &f)'.>gton.  VA  2220i-43C2  and  to  T>»»  0*i'C»  0*  M*'v»9^**e'^  a*^  9u09«  Pap^'i*©'*  Rrtuclo'^  P'0.*a  (07&*.03?<1  Aash.n^to^,    DC  ?0S03 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  ErTHER  OF  THESE  ADDRESSES  ABOVE 

RETURN  COMPLETED  FORM  TO    DMOCATTN:  OPERATION  TRANSITION,  BOX  100,  FORT  ORD.CA  93941-0100 


1.  NAME  OF  ORGANIZATION 


3.  POINT  OF  CONTACT  FOR  ORGANIZATION 


4.  POINT  OF  CONTACT  TELEPHONE  NUMBER  I'lncade  Area  Codf  J 


2    ADDRESS  OF  ORGANIZATION  llncljdir  Room/Suitt  NuDOer  tndS 
dign  ZIP  Code) 


5    PRIMARY  SERVICE  CATEGORY  (MS)  (ti  yow  C'lrnry  if  n,,(e  category  .j  nor  uied.  goto  Hem  6) 


a.  ELEMENTARY,  SECONDARY,  OK  POSTSECONDAHY  SCHOOL  TEACHING  OR  SCHOOL  ADMINISTRATION 


b.  SUPPORT  OF  ELEMENTARY,  SECONDARY,  OR  POSTSECONDARV  SCHOOL  TEACHING  OR  SCHOOL  ADMINISTRATION 


(..  SOCIAL  SERVICES 


f .  PUBLIC  HOUSING 


i.  EMERGENCY  MANAGEMENT 


d    PL'BLIC  HEALTH  CARE 


g    PUBLIC  SAFETY 


j    ENVIRONMENT 


C.  LAW  ENFORCEMENT 


h   CONSERVATION 


k.  iOB  TRAINING 


6    IF  YOUR  ORGANIZATION  PROVIDES  PRIMARY  FUNCTIONS  OTHER  THAN  THOSE  LISTIC  IN  ITEM  5,  BRIEFLY  DESCRIBE  THESE  MAJOR 
FUNCTIONS 


7    TYPE  OF  SERVICE 


a.  PUBLIC  (Federal.  Stare  or  Local  Government   go  fo  Hem  8) 


b.  COMMUNITY  (Non-profit  Organiiarion  or  Asso<iarion  -goto  TeT)  9) 


B    PUBLIC  SERVICE  HEADQUARTERS  AGENCY 


a.  ORGANIZATION  NAME  AND  ADDRESS  (Indude  9-digit  ZiP  Code) 


b.  HEADQUARTERS  POINT  OF  CONTACT  AND  POSITION 


c.  TELEPHONE  NUMBER  FOR  POINT  Of  CONTACT  (Irxluoe  Area  Code) 


9.  COMMUNITY  SERVICE  /  NON-PROFIT  ORGANIZATION 

IMPORTANT:  Please  attach  a  copy  of  the  IRS  Letter  of  Determination  indicating  your  cganiiation  has  received  IRS  501  (C)  (3)  ta>-e«*mpt 
rtatus  Also  include  a  copy  of  your  organization's  annual  report,  mission  statement,  or  other  documentation  of  tts  fur>c1ion  lr>dKate 
below  if  your  organization  is  affiliated  with  the  United  Wdy.  Combined  Federal  Campaign  or  some  other  nonprof  it  association 


a.  AFFILIATENAME  AND  ADDRESS  {Include  9  digit  ZIP  Coae) 


b    AFFILIATE  POINT  OF  CONTACT  AND  POSITION 


c    TELEPHONE  NUMBER  FOR  POINT  Of  CONTACT  iini\ae  Area  Cooe 


10.     AGREEMENT 

I  understand  this  form  provides  information  to  help  the  Departmern  of  Defense  establish  a  Public  and  Community  Service  orgamzatiorwl 
registry  which  will  be  accessible  to  departing  Service  members  I  also  understand  certain  individuals  may  receive  additional  entrrlemerrts 
based  on  the  information  specrfied  in  Public  Law  10J-484.  I  certrfy  the  information  provided  is  true,  accurate,  and  complete  I 
acknowledge  that  any  false  statement  may  be  punishable  pursuant  to  Title  18  U  S  C  Section  1001 


a.  NAME  AND  TITLE  iPeaie  pnnr  oi  t,pe) 


b    SIGNATURE 


c.  DATE   (yrMMDJ/ 


DD  Form  2581-1,  FEB  94 
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INSTRUCTIONS  FOR  COMPLETING  DD  FORM  2581-1 


This  form  collects  information  to  be  used  to  certify  an 
organization  on  the  Public  and  Community  Service 
Oreanization  Registry  under  the  provisions  of  Section 
4462  of  Public  Uw  102-484. 

Public  service  organizations  are  defined  as  federal, 
state,  or  local  governmental  entities. 

Community  service  organizations  are  non  profit 
organizations  or  associations  which  provide  or  coordinate 
the  delivery  of  services  in  the  public  interest. 
Organizations  affiliated  with  the  United  Way  or 
Combined  Federal  Campaign  presumptively  qualify  as 
community  service  organizations 

Organizations  involved  in  the  following  activities 
will  not  be  considered  public  or  community  service 
organizations: 

(1)  Businesses  organized  for  proHt,! 

(2)  Labor  unions,  I 

(3)  Partisan  political  organization.s;  and 

(4)  Organizations  engaged  ir  religious 
activities,  unless  such  activities  are 
unrelated  to  religious  instruction,  worship 
services,  or  any  form  of  proselytization 

Public  Law  102-484  also  provides  that  certain 
members  of  the  military  services  retiring  early  from 
active  duty  receive  additional  military  retirement  credits 
by  working  in  public  or  community  service 
organizations.  To  receive  this  credit  the  retiree's 
employing  organization  must  be  on  the  Public  and 
Community  Service  Organization  Registry  and  have  as 
its  primary  functionLsT  one  or  more  of  the  following 
categories  of  public  or  community  ser\  ice 

a.  Elementary,  secondary,  or  pc/Slsecondary 
school  teaching  or  school  administration 

b  Support  of  elementary,  secondary, 
postsecondary  school  teaching  or  school 
administration 


c 

Social  services 

d 

Public  health  care 

e. 

Law  enforcement 

f 

Public  housing 

g 

Public  safety 

h 

Conservation 

i 

Emergency  management 

J 

Environment 

k 

Job  training 

ALL  ITEMS  MUST  BE  COMPLETED 

1.  NAME  OF  ORGANIZATION.  Printer  type  the  name  of 
your  organization  Plea.se  be  specific.  For  example,  if  the 
police  department  of  the  city  of  Oakdale  is  registerir.g, 
use  "Oakdale  Police  I'epartment"  as  the  organization 
instead  of  the  "City  of  Oakdale." 

2.  ADDRESS  OF  ORGANIZATION.  Enter  the  add.rpss  of 
your  organization  exactly  as  you  would  like  it  to  appear 
on  information  mailed  to  you  Please  avoid  F'  O  Boxts 
when  possible.  I 


3.  POINT  OF  CONTACT  FOR  ORGANIZATION.  Provide 
the  name  and  job  title  of  a  persom  who  can  answer 
sjjecific  questions  about  the  organization. 

4.  POINT  OF  CONTACT  TELEPHONE  NUMBER.  Enter 
the  area  code  and  telephone  number  for  the  point  of 
contact.  Please  enter  a  direct  line  or  voice  mail 
extension  if  available 

5.  PRIMARY  SERVICE  CATEGORY  (lES).  Select  the 
category  that  represents  the  core  mission  of  your 
organization  or  department  If  you  provide  primary 
services  in  two  or  more  of  the  categories,  select  all 
applicable  categories  As  discussed  above,  the 
organization's  primary  functions  must  be  in  one  or 
more  of  the  listed  categories  (5a  -  5k)  for  a  military 
retiree  to  be  eligible  for  additional  retirement  credit,  if 
your  primary  service  category  is  not  listed,  go  to  Item 

6.  ORGANIZATION  FUNCTIONS.    If  your  organization 

Erovides  primary  services  in  categories  other  than  5a- 
k,  briefly  describe  those  function  Ts)  . 

7.  TYPE  OF  SERVICE.  Indicate  whether  your 
organization  provides  public  or  community  service  by 
checking  the  appropriate  block.  Public  service  refers  to 
federal,  state,  local  government  organizations  or 
agencies.  Community  service  refers  to  certified 
nonprofit  organizations  or  associations. 

8.  PUBLIC  SERVICE  HEADQUARTERS  AGENCY.  If  public 
service,  provide  the  name  and  address  oi  the 
organization,  if  any,  to  which  your  organization 
reports  Include  the  name,  job  title,  ancTtelephone 
number  of  a  person  who  can  answer  specific  questions 
about  the  headquarters  organization. 

9.  COMMUNITY  SERVICE  /  NON-PROFIT 
ORGANIZATION.  If  a  community  service  organization, 
attach  a  copv  of  the  IRS  Letter  of  Determination 
indicating  that  your  organization  has  received  IRS  501 
(C)  (3)  tax-exempt  status.  A  community  service 
organization  will  NOT  be  validated  without  the  Letter 
of  Determination.  Also  include  a  copy  of  your 
organization's  annual  report  or  mission  statement  or 
attach  other  documentation  about  your  organization's 
functions. 

Provide  the  name  and  address  of  the  organization, 
if  anv,  to  which  your  organization  reiaorts  or  with  which 
it  is'  affiliated.  Provide  the  narhe,  job  title,  and 
telephone  number  of  a  person  who  can  answer  specific 
questions  about  the  headquarters  affiliate. 

10.  AGREEMENT.  Completion  of  this  section  and  a 
signature  by  an  organization's  representative  attests 
to  the  inforrnation  s  accuracy  and  completeness.  Mail 
or  fax  the  com.pleted  form  to; 

DM  DC 

ATT.N    OPERATIO.N  TRANSITION 

Box  100 

Ft.Ord,CA  93941-0100 

FAX;  (408)656-2132 

Please  call  the  Defense  Manpower  Data  Center 
(DMDC)  Help  Desk  at  1  800-72'f-3677  between  the 
hours  of  6  AM  and  6  PM  Pacific  time  if  you  have 

questions  or  need  assistance  with  this  form. 

Community  service  organizations  -  •  Remember  to 
attach  a  copy  of  your  iKS  Letter  of  Determination 
and  an  annual  report  or  mission  statement. 
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Dated;  March  24, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD Federal  Register  Liaiaon 
Officer,  Department  of  Defense. 
IFR  Doc.  94-7355  Filed  4-1-94;  845  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX-23-1-5739;  FRL-4857-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Carbon 
Monoxide  (CO)  tor  El  Paso 

AGENCY:  U.S.  Environmental  Protpc:tion 

Agency  (EPA). 

ACTION:  Notice  of  proposed  ruleinaking. 

SUMMARY:  This  action  proposes  to 
approve  a  revi.sion  to  the  Texas  SIP 
addressing  CO  for  El  Paso.  Certain 
elements  of  the  complete  Ei  Paso  CO  SIP 
were  submitted  by  the  Governor  of 
Texas  to  the  EPA  in  order  to  meet  the 
November  1.5,  1992,  deadline  for  the 
pLirpose  of  bringing  about  the 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  CO. 
These  elements  satisfy  certain  Fedttral 
requirements  for  an  approvable 
nonattainment  area  CO  SIP  for  El  Paso. 
Therefore,  this  Federal  Register  (FR) 
action  only  proposes  approval  of  some 
of  the  elements  of  the  complete  El  Paso 
CO  SIP,  specifically  the  1990  base  year 
CO  emissions  inventory  and  the 
oxygenated  fuels  program. 

The  remaining  elements  of  the 
complete  El  Paso  CO  SIP,  to  be 
submitted  to  the  EPA  by  November  15, 
1993,  have  been  or  will  be  acted  upon 
in  separate  FR  actions. 
DATES:  Comments  on  this  proposed 
sction  must  be  received  in  writing  by 
May  4, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  wilh  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  73202-273.3. 


Texas  Natural  Resource  Conservation 
Commission  (TNRCC),  Air  Quality 
Planning  Annex,  12118  North  IH^35, 
Park  35  Technology  Center,  Building  A, 
Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Cupp,  Planning  Section  (6T- 
AP),  Air  Programs  Branch,  U.S.  EPA 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
655-8015. 

SUPPLEMENTARY  INFORMATION:  A  segment 
of  El  Paso,  Texas,  was  designated 
nonattainment  for  CO  and  classified  as 
moderate  with  a  design  value  below 
12.7  parts  per  million  (ppm.) 
(specifically  12.6),  under  sec  tlons 
107(d)(4)(A)  and  18fi(a)  of  the  Clean  Air 
Act  (CAA).  upon  enactment  of  the  Clean 
Air  Act  Amendments  (CAAA)  of  1990." 
Please  reference  56  FR  56694 
(November  6,  1991)  and  57  FR  13493 
and  13529  (April  16, 1992). 

The  air  quality  planning  requirements 
for  moderate  CO  nonattainment  areas 
with  a  design  value  less  than  or  equal 
to  12.7  ppm.  are  set  out  in  subparts  one 
and  three  of  part  D,  Title  I  of  the  C.\A. 
Subpart  one  contains  provisions 
generally  applicable  to  CO 
nonattainment  areas,  and  subpart  tliree 
contains  provisions  specifically 
applicable  to  CO  nonattainment  areas. 
Section  104  of  the  C\,AA  of  1990 
amended  part  D  of  Title  I  of  the  C'JK  by 
adding  two  additional  sections  to 
subpart  three  (sections  186  and  187), 
which  pertain  to  the  classification  of  CO 
nonattainment  areas  and  to  the 
submission  requirements  of  the  SIPs  for 
these  areas,  respectivelv.  At  times, 
subparts  one  and  three  overlap  or 
confiict.  The  EPA  has  attempted  to 
clarify  the  relationship  among  these 
various  provisions  in  the  General 
Preamble  and,  as  appropriate,  in  this  FR 
action. 

The  EPA  has  issued  a  "General 
Preamble"  describing  the  EPA's 
preliminary  \news  on  how  the  EP.^ 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA, 
including  those  State  submittals 
containing  moderate  CO  nonattainment 
area  SIP  requirements.  See  generallv  57 
FR  13498  (April  16,  1992)  and  57  FR 
18070  (April  28,  1992).  Bet:ause  the  EPA 
is  describing  its  interpretations  here 
only  in  broad  terms,  the  reader  should 
refer  to  the  General  Preamble  for  a  more 
detailed  discussion  of  the 


I  Thp  1990  Amendments  lo  I'je  CAA  n-,<ide 
significant  changes  to  the  air  quality  planning 
requirements  for  ar^as  that  do  .toI  m"pl  1":  that 
si^.nificantly  contribute  lo  an-.hient  air  qur^litv  in  a 
nearby  area  that  <Jf>ei  not  !r.e<>t)  th<>  (J.)  .NAAQS  (iee 
Pub.  L  Number  101-S49.  104  Stot.  2399). 
Referenre.s  hprein  are  lo  thf>  C..\A.  as  amendpti.  A2 
Li.S.C.  sections  7401  pt  <ieq 


interpretations  of  Title  I  advanced  in 
this  action  and  the  supporting  rationale. 
In  this  proposed  rulemaking  action  on 
certain  elements  of  the  El  Paso,  Texas, 
complete  moderate  CO  SIP,  the  EPA  is 
applying  its  interpretations,  taking  into 
consideration  the  specific  factual  issues 
presented. 

On  October  23, 1992,  the  Governor  of 
Texas  submitted  to  the  EPA  a  SIP 
revision  for  CO  concerning  El  Paso, 
which  included  the  general  SIP  revision 
and  the  oxygenated  fuels  regulations. 
The  State  also  submitted  to  the  EPA  a 
completed  emissions  inventon,  on 
November  17,  1992,  and  a  commitment 
to  upgrade  the  existing  1/M  Program  on 
November  15,  1992.  These  elements 
were  intended  to  satisfy  the  CAA  CO 
SIP  requirements  due  on  November  15. 
1992.  The  required  items  for  the  El  Paso 
CO  SIP,  due  November  15.  1992.  unless 
otherwise  noted,  specifically  include: 
(l)  A  comprehensive,  accurate,  and 
current  inventor,'  of  actual  emissions 
from  all  sourc;es  of  CO  in  the 
nonattainn.ent  area  (sections  172(i.)(3) 
and  1  B7(a)(l )  of  the  CAA);  (2)  no  Uer 
than  September  30, 1995,  and  no  later 
than  the  end  of  each  three  year  period 
therea:'ter.  until  the  area  is  redesii'.nated 
to  attainment,  a  revised  inver.torv 
meeting  the  requirements  of  sections 
187(a)(1)  and  187(a)(5)  of  the  Cy\A;  (3) 
a  permit  program  to  be  submitted  by 
November  15,  1993,  which  meets  the 
requirements  of  section  173  for  the 
construction  and  operation  of  new  and 
modified  major  stationarx  sources  of  CO 
(section  172(c)(5));  (4)  contingency 
measures  due  November  15,  1993.  th.i! 
are  to  be  implemented  if  the  EPA 
determines  that  the  area  has  failed  to 
attain  the  primary  standards  by  the 
applicable  date  (section  172(c)'(9)).  (5)  a 
commitment  to  upgrade  the  current  lyM 
program  and  submit  a  .SIP  revision  for 
the  I/M  program  by  November  15.  1993. 
(section  187(a)(4)):  and  (6)  an 
oxygenated  fuels  progrom  (.se<;tion 
211(m)).  As  outlined  below,  the  St.i»e  of 
Texas'  CO  SIP  revision  concerning  Ei 
Paso,  a  moderate  CO  nonattainment 
area,  was  reviewed  against  the 
applicable  requirements.  The  reader  is 
referred  to  the  El  Paso  CO  SIP  submittal 
and  the  EPA's  supporting  technical 
information.  Technical  Support 
Document  (TSD).  for  pertinent  details 
regarding  each  requirement.  The  TSD  is 
available  for  public  review  at  the 
addresses  indicated  above  for  the  EIPA 
Regional  Office  in  Dallas,  the  EPA 
Washington,  D.C  office,  and  the  TNRCC 
Austin  office. 

Section  llO(k)  of  the  C,\.^  sets  out 
provisions  f;overning  the  EPA's  review 
of  SIP  submittals  (.see  57  FR  135G.V-(5fi) 
In  this  FR  action,  the  EPA  is  approv  ir.g 
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only  some  of  the  elements  of  the 
complete  El  Paso  CO  SIP,  specifically 
the  1990  base  year  CO  emissions 
inventory,  and  the  oxygenated  fuels 
program.  The  inspection  and 
maintenance  (I/M)  committal  was 
addressed  by  the  EPA  in  an  FR  notice 
published  on  September  27, 1993.  The 
remaining  elements  of  the  complete  El 
Paso  CO  SIP,  to  be  submitted  to  the  EPA 
by  November  15,  1993.  will  be  acted 
upon  in  separate  FR  actions. 

This  proposed  approval  action  does 
not  include  any  approval  for  the  El  Paso 
Post-1982  SIP  submittal.  That  SIP 
proposal  was  the  result  of  a  SIP  call  on 
February  24,  1984.  and  one  to  which  the 
Texas  Air  Control  Board  (TACB) 
responded.  However,  the  EPA  did  not 
take  action  regarding  the  SIP  submittal, 
and  the  CAAA  of  1990  have  negated  the 
need  for  the  EPA  to  take  further  action 
on  that  SIP  action  revision  submittal. 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  J  See  also  section  110(1)  of  the 
C.\A.  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete  and, 
therefore,  warrants  further  EPA  review 
and  action.  See  section  110(k)(l)  and  57 
FR  13565.  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  Code  of  Federal  Regulations  part  51, 
appendix  V  (1993),  as  amended  by  56 
FR  42216  (August  26.  1991).  The  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  the  EPA 
six  months  after  receipt  of  the 
submission. 

After  providing  adequate  notice,  the 
TACB  public  hearings  were  held  on  July 
2, 1992,  and  September  9, 1992.  to 
entertain  public  comment  on  certain 
elements  of  the  complete  CO 
implementation  plan.  Following  the 
public  hearing,  these  elements  were 
adopted  by  the  State  on  September  18, 
1992.  and  submitted  to  the  EPA  as  a 
proposed  revision  to  the  SIP. 

Tne  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 


J5«T.tion  172(c)(7)  of  the  Act  requires  that  plan 
provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(al(2). 


the  completeness  criteria  referenced 
above.  A  letter  dated  January  15, 1993, 
was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process. 

2.  CO  Emission  Inventory 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  TACB.  the 
TNRCC  effective  September  1.  1993, 
included  the  requisite  El  Paso  inventory 
in  the  CO  SIP.  The  base  year  for  the 
inventory  was  1990.  using  a  three 
month  CO  season  of  November  1990 
through  January  1991.  Stationary  point 
sources,  stationary  area  .sources,  on-road 
mobile  sources,  and  nonroad  mobile 
sources  of  CO  were  included  in  the 
inventory.  Stationary  sources  with 
emissions  greater  than  100  tons  per  year 
within  a  25-mile  buffer  of  the 
nonattainment  area  were  also  included 
in  the  inventory.  The  following  list 
presents  a  summary  of  the  CO  peak 
season  daily  emissions  estimates  in  tons 
per  day  (t/d)  by  source  category:  Point 
Sources,  nine  t/d;  Area  Sources,  three  t/ 
d;  Mobile  On-Road  Sources.  291  t/d; 
Mobile  Nonroad  Sources,  67  t/d;  Total 
Sources.  370  t/d.  Available  guidance  for 
preparing  emission  inventories  is 
provided  in  the  General  Preamble  (57 
FR  13498.  April  16.  1992).  Section 
llO(k)  of  the  CAA  sets  out  provisions 
governing  the  EPA's  review  of  base  year 
emission  inventory  submittals  in  order 
to  determine  approval  or  disapproval 
under  section  182(a)(1).  See  57  FR 
13565-66.  April  16.  1992.  The  EPA  is 
proposing  to  grant  approval  of  the  El 
Paso  CO  base  year  emission  inventory 
submitted  to  the  EPA  based  on  Level  I, 
II,  and  III  review  findings.  The  following 
paragraphs  outline  the  review 
procedures  performed  on  the  inventory. 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State,  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance. 

The  Level  III  review  process  is 
outlined  here  and  consists  of  nine 
points  that  the  inventory  must  include. 
For  a  base  year  emission  inventory  to  be 
acceptable,  it  must  pass  all  of  the 
following  criteria:  (1)  An  approved 
Inventory  Preparation  Plan  (IPP)  must 
be  provided  and  the  Quality  Assurance 
contained  in  the  IPP  must  be  performed 
and  its  implementation  documented;  (2) 
Adequate  documentation  must  be 


provided  that  enables  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory.  Summary 
emissions  by  categories  of  source  type 
must  be  provided;  (3)  The  point  source 
inventory  must  be  complete;  (4)  Point 
source  emissions  must  have  been 
prepared  or  calculated  according  to  the 
current  EPA  guidance;  (5)  The  area 
source  inventory  must  be  complete;  (6) 
The  area  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance;  (7)  The 
methods  used  to  develop  vehicle  miles 
traveled  (VMT)  estimates  (e.g.,  a 
network  transportation  planning  model) 
must  follow  EPA  guidance.  The  VMT 
methods  must  be  adequately  described 
and  documented  in  the  inventory 
report;  (8)  The  MOBILE  model  must  be 
correctly  used  to  produce  emission 
factors  for  each  of  the  vehicle  classes: 
and  (9)  Nonroad  mobile  emissions  must 
be  prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  1, 11,  and 
III  of  the  review  process.  Detailed  Level 
I  and  II  review  procedures  can  be  found 
in  the  following  document — "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories,"  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  Research  Triangle 
Park.  North  Carolina,  July  27, 1992. 
Level  III  review  procedures  are  specified 
in  a  memorandum  from  John  S.  Seitz  to 
the  Regional  Air  Division  Directors, 
entitled  "Emission  Inventory  Issues," 
June  24.  1993.^ 

The  TACB  submitted  the  El  Paso  CO 
inventory  on  November  17,  1992.  EPA 
Region  6.  EPA's  OAQPS  Emissions 
Inventory  Branch,  and  contractor's 
reviewed  the  inventory.  Comments  were 
sent  to  the  TACB.  and  the  TACB 
responded  with  a  resubmittal.  The 
resubmittal  underwent  a  second  review. 
The  review  directive  comments  were 
given  to  Texas  and  discussed  during  an 
on-site  visit  to  Austin.  Texas,  on 
September  2,  1993.  The  EPA  Office  of 
Mobile  Sources  (OMS)  comments  on  El 
Paso  ozone  were  also  considered,  where 
applicable. 

Texas  addressed  the  firrl  directive 
comments  and  the  OMS  conunents  and 
submitted  revised  submittal 
documentation  to  Region  6  on  October 
4,  1993,  along  with  documents 
responding  to  the  directive  comments 


"  Memorandum  from  John  S.  Seitz.  Director. 
Office  of  Air  Quality  Planning  and  Standards,  to  the 
Regional  Air  Division  Directors,  entitled  "Emission 
Inventory  Issues."  U.S.  EPA.  Office  of  Air  Quality 
Planning  and  Standards.  Research  Triangle  Park. 
North  Carolina.  June  24,  1993. 


Federal  Register  /  Vol.  59.  No.  64  /  Monday.  April  4.  1994  /  Proposed  Rules 


15685 


and  the  OMS  comments.  Region  6 
compared  the  Texas  responses  with  the 
deficiencies  noted  in  the  final  directive 
review  and  OMS  comments  and 
concluded  that  Texas  had  adequately 
addressed  the  remaining  deficiencies  so 
that  Region  6  could  verify  that  Texas 
had  satisfied  the  Level  III  criteria  for  EI 
Paso  CO. 

Documentation  of  the  Region  6 
evaluation,  including  details  of  the 
review  procedure,  is  contained  in  a 
memorandum  (Attachment  A)  in  the 
TSD. 

Also,  please  reference  Appendix  AK 
of  the  El  Paso  CO  SIP  for  specific  details 
on  the  State  inventory.  Finally,  if  should 
be  noted  that  no  later  than  September 
30,  1995,  and  no  later  than  the  end  of 
each  three  year  period  thereafter  (until 
the  area  is  redesignated  to  attainment), 
the  TACB  (now  TNRCC)  will  be 
required  to  submit  to  the  EPA  a  revised 
inventory  meeting  the  requirements  of 
sections  187(a)(1)  end  187(a)(5)  of  the 
CAA. 

3.  Nonattainment  New  Source  Ft'vit^w 
(NSF)  Permit  Program 

The  State  of  Texas  submitted  NSR 
regulatory  revisions  to  the  EPA  on  May 
13. 1992,  and  November  3. 1992, 
respectively.  NSR  regulatory  revisions 
were  also  included  in  a  submittal  by  the 
State  on  August  31, 1993.  The  revisions 
were  due  independently  of  the 
November  15,  1992.  moderate  CO 
nonattainment  area  SIP  requirements 
addressed  in  this  FE  action.  The  EPA 
action  on  the  El  Paso  CO  nonattainment 
NSR  permit  program  will  be  addressed 
in  detail  in  future  separate  FR  notices. 

4.  Contingency  Measures 

As  per  section  172(c)(9)  of  the  CAA, 
all  nonattainment  SIPs  must  contain 
contingency  measures  (due  November 
15, 1993)  that  are  to  be  implemented  if 
the  area  fails  to  make  reasonable  further 
progress  (RFP)  or  to  attain  the  NAAQS 
by  the  applicable  date.  These 
contingency  measures  are  to  be 
implemented  immediately  af^er  the  EPA 
determines  failure  of  RFP  or  attainment 
of  standards.  The  contingency  measures 
for  the  El  Paso  SIP,  due  independently 
of  the  November  15. 1992,  moderate  CO 
nonattainment  area  SIP  requirements 
addressed  in  this  FR  action,  were 
received  by  the  EPA  Region  6  on 
November  15. 1993,  and  will  be 
addressed  in  a  separate  FR  action. 

5. 1/M  SIP  Bevision 

Section  187(a)(4)  of  the  CAA  provides 
a  savings  clause  for  vehicle  I/M 
programs.  All  moderate  CO 
nonattainment  SIPs  must  include  a 
vehicle  I/M  program  as  described  in 


section  182(a)(2)(B).  The  State  of  Texas 
adopted  State  rules  and  currently  is 
operating  a  State  L/M  program  in  El 
Paso,  Texas.  The  State  of  Texas  has  also 
submitted  a  committal  SIP  for  the  El 
Paso  CO  nonattainment  area  to  the  EPA, 
in  accordance  with  provisions  of  the 
General  Preamble  (57  FR  13530),  stating 
that  a  comprehensive  SIP  revision  will 
be  submitted  to  the  EPA  by  November 
15, 1993,  which  will  upgrade  the 
existing  El  Paso,  Texas,  1/M  program  to 
meet  the  new  requirements  mandated 
by  the  CAAA  of  1990.  The  EPA 
proposed  approval  of  the  committal  SIP 
in  a  separate  FR  action  published  on 
September  27,  1993. 

6.  Oxygenated  Fuels  Program 

Motor  vehicles  are  significant 
contributors  of  CO  emissions.  An 
important  measure  toward  reducing 
these  emissions  is  the  use  of  cleaner- 
burning  oxygenated  gasoline.  Extra 
oxygen,  contained  within  the  oxygenate 
in  the  fuel,  enhances  fuel  combustion 
and  helps  to  offset  fuel-rich  operating 
conditions,  particularly  during  vehicle 
starting,  which  are  more  prevalent  in 
the  winter. 

Section  211(m)  of  the  CA.\A  requires 
that  various  States  submit  revisions  to 
their  SIPs,  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1,  1992.  This  requirement 
applies  to  all  States  with  CO 
nonattainment  areas  with  design  values 
of  9.5  ppm.  or  more,  which  is  based 
generally  on  1988  and  1989  data.  Each 
State's  oxygenated  gasoline  program 
must  require  gasoline  sold  or  dispensed 
in  the  specified  control  area  to  contain 
not  less  than  2.7  percent  oxygen  by 
weight  during  that  portion  of  the  year  in 
which  the  area  is  prone  to  higli  ambient 
concentrations  of  CO  (the  control 
period). 

The  EPA  announced  guidance  on  the 
establishment  of  control  periods,  by 
area,  in  the  FR  on  October  20.  1992.< 
The  EPA  also  announced  the 
availability  of  oxygenated  gasoline 
credit  program  guidelines  in  the  October 
20, 1992,  FR.-^  Under  a  credit  program, 
marketable  oxygen  credits  may  be 
generated  from  the  sale  of  gasoline  with 
a  higher  oxygen  content  than  is  required 
(i.e.,  an  oxygen  content  greater  than  2.7 
percent  by  weight).  These  oxygen 
credits  may  be  used  to  offset  the  sale  of 
gasoline  with  a  lower  oxygen  content 


'  See  "Guidelines  for  Oxyf^nated  Gasoline  Credit 
Programs  and  Guidelines  on  Establishment  of 
Control  Periods  under  section  211  (m)  of  the  CAA 
as  Amended— Motic»  of  Availability,"  57  FR  47849 
(October  2a  1992). 

>  See  oola  4,  abov*.  The  EPA  issued  g\iidclinea 
for  credit  progranu  under  soctioo  2U(xn)(5)  of  the 
CAA. 


than  is  required.  As  an  alternate  to  the 
credit  program,  the  State  may  elect  a 
program  in  which  a  minimum  of  2.7 
percent  by  weight  oxygen  must  be 
present  in  every  gallon  of  gasoline  sold. 

The  EPA  also  issued  labeling 
regulations  under  section  211(m)(4)  of 
the  CAA.  These  labeling  regulations 
were  published  in  the  FR  on  October  20, 
1992.'' 

The  State  of  Texas  adopted 
amendments  to  its  TACB  Regulation  IV, 
Control  of  Air  Pollution  from  Motor 
Vehicles,  Chapter  114,  to  add  a  Section 
114.13,  which  establishes  an 
Oxygenated  Fuel  Program  for  El  Paso. 
The  TACB  (now  TNRCC)  Board 
approved  the  Regulation  IV  revisions  on 
September  18, 1992.  Ths  program 
covers  the  County  of  El  Paso.  Texas  (the 
control  area),  which  is  also  the  El  Paso 
Metropolitan  Statistical  Area.  In  this 
action,  the  EPA  is  proposing  approval  of 
the  El  Paso  oxygenated  fuel  program, 
based  on  the  TACBs  revised  Chapter 
114.  Control  of  Air  Pollution  from 
Vehicles,  section  114.13.  Oxygenated 
Fuels.  The  State  has  entered  into  an 
agreement  with  the  El  Paso  City/County 
Health  Department  (known  as  the  El 
Paso  Local  Air  Pollution  Control 
Program)  for  that  agency  to  assist  the 
Stale  with  the  administration  of  the 
oxygenated  fuels  program.  The 
agreement,  in  the  form  of  grant 
objectives,  details  the  activities  that  El 
Paso  will  undertake  for  the  State  in  the 
administration  of  the  oxygenated  fuels 
program.  Examples  of  the  activities  the 
El  Paso  City/County  Health  Department 
performs  for  the  State  in  the  oversight 
of  thn  oxygenated  fueb  program  include 
sampling  20  percent  of  the  affected 
facilities  and  reporting  on  the  number  of 
violations  during  the  control  period. 
The  TNRCC  is.  however,  ultimately 
responsible  for  the  administration, 
oversight,  and  enforcement  of  the  El 
Pasri  oxygenated  fuels  program. 

The  control  period  for  the  program  is 
from  October  1  of  one  year  to  March  31 
of  the  following  year,  and  the  program 
is  one  in  which  all  oxygenated  gasoline 
must  (ontain  a  minimum  oxygen 
content  of  2.7  percent  by  weight  of 
ox^  gen.  The  State  has  adopted  labeling 
regulations,  enforcement  procedures, 
and  oxygenate  test  methods  in 
confonnity  with  Federal  regulations.  For 
further  details  of  the  oxygenated  fuels 
proi^ram,  the  reader  is  referred  to  the 
TSD. 


*  .See  "Notice  of  Final  OxyRenated  Fueb  Labeling 
RcKui^llons  under  sect kn  21  l(m)  of  the  Clean  Air 
Act  as  Amended — Notice  of  Final  Rulemakinf^"  57 
FR  477t)9.  The  labeling  regulattons  rruy  be  found 
at  40  CFH  part  SO.  section  Sa3S. 
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7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  the  EPA.  See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556.  The  EPA 
criteria  addressing  the  enforceability  of 
SIPs  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  See  57  FR  13541.  The 
criteria  include,  for  example:  ensuring 
that  the  rules  contained  in  the  SIP  are 
explicit  in  their  applicability  to  the 
regulated  sources;  ensuring  that 
compliance  dates  are  clearly  specified; 
ensxiring  that  compliance  periods  and 
test  methods  are  clearly  noted;  ensuring 
that  adequate  recordkeeping  is  required; 
and  ensuring  that  any  exemptions  or 
variances  are  clear  in  their  applicability 
and  in  how  they  are  triggered.  In 
addition  to  enforceable  requirements, 
nonattainment  area  plan  provisions 
inust  contain  a  program  that  provides 
for  enforcement  of  the  control  measures 
and  other  elements  in  the  SIP.  See 
section  110(a)(2)(C). 

The  State  of  Texas  has  an  enforcement 
program  that  v\ill  ensure  that  certain 
control  measures  contained  in  the  El 
Paso  CO  SIP  (i.e.,  the  oxygenated  fuels) 
are  adequately  enforced.  As  stated  in  the 
ox>'genated  fuels  section  of  this  FR 
notice,  the  State  has  an  agreement  with 
the  El  Paso  City/County  Health 
Department  for  that  agency  to  assist  the 
TACB  (now  TNRCC)  in  its  oversight 
activities  regarding  the  oxygenated  fuels 
program.  The  State,  however,  is 
responsible  for  the  administration, 
oversight,  and  enforcement  of  the  El 
Paso  oxygenated  fuels  program. 

8.  Attainment  Demonstration 

There  is  no  attainment  demonstration 
required  for  CO  nonattainment  areas 
with  design  values  equal  to  or  below 
12.7  ppm.  and  El  Paso's  design  values 
are  less  than  12.7  ppm. 

However,  the  International  Border 
provision  (section  179B  of  the  CAA 
commonly  referred  to  as  section  818  of 
the  CAAA),  provides  a  State  on  an 
international  border,  such  as  Texas,  an 
option  to  satisfy  the  EPA  Administrator 
regarding  attainment  of  the  NAAQS  by 
the  statutory  deadline.  Specifically, 
section  179B  provides  that  a 
nonattainment  area  on  an  international 
border  that  fails  to  meet  NAAQS  will 
not  be  reclassified  if  it  can  demonstrate 
attainment  "but  for  emissions 
emanating  from  outside  the  United 
States."  Criteria  for  a  section  818 
demonstration  are  further  discussed  in 
the  TSD.  The  TACB  (now  TNRCC) 
included  in  this  SIP  revision  its 


intention  to  perform  a  section  818  CO 
technical  analysis  for  El  Paso.  The  EPA 
wrill  take  action  on  a  section  818  El  Paso 
CO  demonstration,  if  one  is  submitted, 
in  a  future  FR  notice. 

Proposed  Action 

The  EPA  in  this  action  is  proposing  to 
approve  the  following  elements  of  the 
complete  El  Paso  CO  SIP:  The  1990  base 
year  CO  emissions  inventory  and  the 
oxygenated  fuels  program.  The 
remeining  elements  of  the  complete  El 
Paso  CO  SIP  to  be  submitted  to  the  EPA 
by  November  15, 1993,  will  be  acted 
upon  in  separate  FR  actions. 

The  EPA  has  reviewed  these  revisions 
to  the  El  Paso  CO  SIP  and  is  proposing 
to  approve  them  as  submitted. 

Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposal.  As 
indicated  at  the  outset  of  this  notice,  the 
EPA  will  consider  any  comments 
received  by  May  4,  1994. 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify'  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
Subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
Hexibility  analysis  would  constitute 
Federal  inquiry  into  tlie  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(L^n;on  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 


memorandum  hx>m  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
table  2  and  table  3  SIP  revisions  (54  FR 
2221)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waver  for  table  2  and  table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Particulate 
matter,  Reporting  and  recordkeeping 

requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  March  18. 1994. 
Joe  D.  Winkle, 

Acting  Regional  Administrator. 

[FR  Doc.  94-7980  Filed  4-1-94;  8:45  am] 
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40  CFR  Part  52 

[CA-1 2-4-6005;  FRL-4857-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPR). 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
loading,  unloading,  and  storage  of 
VOCs.  The  intended  effect  of  proposing 
limited  approval  and  limited 
disapproval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  these 
rules  and  is  proposing  a  simultaneous 
limited  approval  and  limited 
disapproval  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
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submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  May  4, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95814. 

El  Dorado  County  Air  Pollution 
Control  District,  7553  Green  Valley 
Road,  Placerville,  CA  95667-4197. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Davis,  Rulemaking  Section  (A- 
5-3),  Air  &  Toxics  Division, 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1183. 
SUPPLEMENTARY  INFORMATION: 

Applicability 

EPA  is  proposing  a  limited  approval 
and  limited  disapproval  of  a  revision  to 
the  California  SIP  submitted  by  the  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD)  entitled  Regulation 
IX,  Air  Toxic  Control  Measures,  Section 
A,  Benzene,  Rules  900  through  914. 
This  regulation  was  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  April  5,  1991. 

Background 

On  September  12. 1979,  EPA 
promulgated  a  list  of  ozone 
nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act),  which 
included  a  portion  of  the  EDCAPCD. " 
44  FR  53083;  40  CFR  81.305.  Because 
that  portion  of  the  EDCAPCD  was 
unable  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31, 1982.  California  requested  under 
pre-amended  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 


40  CFR  52.238.  The  EDCAPCD  was  not 
able  to  attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  26, 
1988.  EPA  notified  the  Governor  of 
California,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Act, 
that  EDCAPCD's  portion  of  the  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990.  amendments  to  the 
1977  CAA  were  enacted.  Public  Law 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  In  amended  section 
lB2(a)(2)(A)  of  the  CAA,  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  and  established 
a  deadline  of  May  15,  1991  for  states  to 
submit  corrections  of  those  deficiencies. 
In  addition,  in  section  182(b)(3), 
Congress  amended  the  Act  by  requiring 
Stage  n  gasoline  vapor  controls  for 
moderate  and  above  ozone 
nonattainment  areas. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.  ^  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Tahoe  Air  Basin  portion  of 
the  EDCAPCD  is  designatc»d  attainment 
for  ozone  while  the  Mountain  Counties 
portion,  which  lies  in  the  Sacramento 
Metropolitan  Area,  is  classified  as  a 
serious  nonattainment  area.  J  Therefore, 
the  Mountain  Counties  portion  of  the 
EDCAPCD  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.  Rules  900-914  apply  to  the 
entire  EDCAPCD. 

Section  182(b)(3)  applies  to  areas 
classified  as  moderate  and  above.  It 
requires  owners  or  operators  of  gasoline 
dispensing  stations  to  install  a  vapor 
recovery  system  for  emissions  from 


I  The  Taboe  Air  Basin  portion  of  EDCAPCD  is 
designated  attainment  for  ozone,  but  the  Mountain 
Counties  portion  of  the  EDCAPCD  is  designated 
nonattainment  for  ozone. 


'  .\mong  other  things,  the  pre-amcndmenl 
guidance  consists  of  those  portions  of  the  proposed 
posl-1987  ozone  and  carbon  monoxide  policv  that 
concern  RACT.  52  FR  45044  (November  24.  l'987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1968): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  Mountain  Counties  portion  of  the 
Sacramento  Metropolitan  Area  retained  its 
designation  and  was  classified  by  operation  of  law 
pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6. 1991). 


vehicle  fueling  operations  (commonly 
known  as  Stage  II  vapor  control). 
Facilities  selling  10,000  gallons  or  less 
per  month  and  small  businesses  may  be 
exempted.  Compliance  dates  range  from 
May  15, 1991  to  November  15. 1993, 
depending  on  the  stage  of  construction 
on  November  15, 1990,  and  on  the  size 
of  the  facility. 

The  CARB  submitted  many  revised 
RACT  rules  to  EPA  for  incorporation 
into  its  SIP  on  April  5, 1991.  including 
the  rules  being  acted  on  in  this 
document.  This  document  addresses 
ElPA's  proposed  action  for  Regulation 
IX,  Air  Toxic  Control  Measures,  Section 
A,  Benzene,  (rules  900  through  914). 
These  900  series  rules  were  adopted  by 
the  EDCAPCD  on  September  18, 1990. 
The  rules  were  found  to  be  complete  on 
May  21, 1991  pursuant  to  EPA's 
completeness  criteria  set  forth  in  40  CFR 
part  51,  appendix  V  4  and  are  being 
proposed  for  limited  approval  and 
limited  disapproval. 

Rules  900-914  control  the  emission  of 
VOCs  from  the  loading  and  storage  of 
orgnnic  liquids,  primarily  gasoline. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rules 
in  Regulation  IX  were  originally 
adopted  as  part  of  EDCAPCD's  effort  to 
achieve  or  maintain  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  and  have  been  revised  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
Rules  900-914  replace  rules  213  and 
214  of  the  current  SIP  and  were  adopted 
to  control  hazardous  benzene  emissions 
in  addition  to  other  VOCs.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  EDCAPCD's  rules 
900-914. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 


'  EPA  adopted  completeness  criteria  on  FebruaT 
16.  1990  pursuant  to  (55  FR  5830)  section 
1 10(k)(I  )(A)  of  the  CAA  and  revised  the  crileri.*  on 
August  26,  1991  (56  FR  42216). 
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requiremeat  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182{a)(2KA).  The  CTGs  applicable  to 
rules  900-914  are:  (1)  EPA-450/2-77- 
026,  Control  of  Hydrocarbons  from  Tank 
Truck  Gasoline  Terminals;  (2)  EPA-450/ 
1-77-035,  Control  of  Volatile  Organic 
Emissions  from  Bulk  Gasoline  Plants; 
(3)  EPA-450/2-77-036,  Control  of 
Volatile  Organic  Emissions  from  Storage 
of  Petroleum  Liquids  in  Fixed-Roof 
Tanks;  (4)  EPA  450/2-7&-047,  Control 
of  Volatile  Organic  Emissions  from 
Petroleum  Storage  in  External  Floating 
Roof  Tanks;  and  (5)  EPA  450/2-78-051, 
Control  of  Volatile  Organic  Emission 
Leaks  from  Gasoline  Tank  Trucks  and 
Vapor  Collection  Systems.  There  was  no 
guidance  available  for  Stage  II  gasoline 
vapor  recovery  from  vehicle  tanks  when 
this  regulation  was  being  developed. ' 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

The  EDCAPCD's  rules  900-914 
provide  significant  revisions  to  the 
existing  SDP  rules.  These  revisions 
include: 

1.  The  addition  and  expansion  of 
definitions  of  terms  used  in  the  rules. 

2.  The  addition  of  phase  II  (stage  II) 
gasoline  vapor  recovery  provisions. 

3.  Expansion  of  operation  and 
maintenance,  delivery  vessel,  and 
transfer  requirements. 

4.  Addition  of  standards  for  storage 
tanks. 

5.  Addition  of  test  methods  for 
determining  compliance. 

6.  Addition  of  administrative 
provisions  covering  permits,  penalties, 
enforcement,  and  recordkeeping. 

EPA  has  evaluated  EDCAPCD's  rules 
900-914  for  consistency  with  the  CAA. 
EPA  regulations,  and  EPA  policy  and 
has  found  that  the  revisions  address  and 
correct  many  deficiencies  previously 


'Guidance  is  currently  avaiiable  in  a  document 
entitled  "Technical  Guidance-Stage  n  Vapor 
Recovery  Systems  for  Control  of  Vehicle  Refueling 
£mis.sion5  at  Gasoline  Dispensing  Facilities", 
Volumes  I  and  D.  EPA-450/3-91-022a  and  -022l>. 
Future  revisions  of  Stege  U  regulations  should 
follow  this  guidance. 


identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  clearer, 
more  enforceable  rules.  Furthermore, 
the  addition  of  more  stringent  limits  and 
Stage  II  vapor  controls  in  the  revised 
rules  should  lead  to  more  emission 
reductions. 

Although  the  EDCAPCD's  rules  900- 
914  will  strengthen  the  SIP,  the  rules 
still  contain  deficiencies  that  must  be 
corrected  pursuant  to  the  requirements 
of  sections  182(a)(2)(A)  and  part  D  of  the 
CAA.  In  summary,  the  deficiencies 
relate  to  the  lack  of  a  specific  definition 
of  the  facilities  to  which  the  rules  apply, 
improper  definition  of  test  methods. 
Control  Officer  discretion  to  require 
unspecified  control  equipment,  and  a 
higher  throughput  exemption  than 
allowed  by  section  182(b)(3)  of  the  CAA. 

A  detailed  description  of  specific 
deficiencies  can  befound  in  the 
Technical  Support  Document  for  the 
regulation  dated  4/29/93,  which  is 
available  from  the  EPA,  Region  9  office. 
Because  of  these  deficiencies,  the 
regulation  is  not  approvable  pursuant  to 
either  section  182(a)(2)(A)  of  the  CAA 
because  it  is  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  or  CAA 
section  182(b)(3).  These  deficiencies 
may  lead  to  rule  enforceability 
problems. 

Because  of  the  above  deficiencies. 
EPA  caimot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  regulation 
is  not  composed  of  separable  parts 
which  meet  all  the  applicable 
requirements  of  the  CAA,  EPA  cannot 
grant  partial  approval  of  the  regulation 
under  section  110(k)(3).  However,  EPA 
may  grant  a  limited  approval  of  the 
submitted  regulation  under  section 
110(k)(3)  in  hght  of  EPA's  authority 
pursuant  to  section  301(a)  to  adopt 
regulations  necessary  to  further  air 
quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneouis 
limited  disapproval'^.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  EDCAPCD's 
submitted  rules  900-914  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA.  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  In 
addition,  the  rules  do  not  meet  the 


'•Since  the  Taboe  Basin  is  in  ozone  atlairunent, 
regulations  pertaining  to  that  area  are  not  required 
to  m*e<  RACT.  Therefore,  the  limited  disapproval 
does  no«  apply  to  regulations  for  the  Taboe  Air 
Dasifi. 


requirements  of  section  182(b)(3)  of  the 
CAA. 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  EPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  will  trigger  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  NPR  have 
been  adopted  by  the  EDCAPCD  and  are 
currently  in  effect  in  the  District  EPA's 
limited  disapproval  action  in  this  NPR 
does  not  prevent  the  District  or  EPA 
from  fully  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Limited  approvals  under  sections  110 
and  301  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
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concerning  SEPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)  (2). 

EPA's  limited  disapproval  of  the  State 
request  under  sections  110  and  301  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state  enforceability. 
Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table"2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations,  Ozone, 
Reporting  and  record  keeping 
requirements. 

Authority:  42  U.S.C.  7401-767lrj 

Dated:  March  23.  1994. 
Felicia  Marcus, 
Regional  A  dministrator. 
(FR  Doc.  94-7988  Filed  4-1-04;  845  ami 
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40  CFR  Part  52 

[Region  II  Docket  No.  125,  NJ-14-1-6160; 
FRL-4857-7] 

Approval  and  Promulgation  of 
Implementation  Plan;  New  Jersey 
Emission  Statement  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Jersey  on  February-  19,  1993  for  the 
purpose  of  implementing  an  Emission 
Statement  Program  for  stationary 
sources  in  New  Jersey.  The  SIP  was 
submitted  by  New  Jersey  to  satisf>'  the 
Clean  Air  Act  requirements  for 
stationary  sources  to  report  annually  to 
the  State  on  their  emissions  of  volatile 
organic  compounds  (VOCs)  and  oxides 
of  nitrogen  (NO,)  and  for  the  State  to 
make  this  data  available  to  EPA  and  the 
public. 

DATES:  Comments  on  this  proposed 
action  must  be  received  on  or  before 
May  4,  1994. 

ADDRESSES:  Comments  should  be 
addressed  to: 

William  J.  Muszynski,  P.E.,  Acting 
Regional  Administrator,  Environmental 
Protection  Ar;ency,  Region  II  Office.  26 
Federal  Plaza,  New  York,  New  York 
10278. 

Copies  of  the  State's  submittal  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  II  Library.  26  Federal  Plaza, 
room  402,  New  York,  New  York  10278. 

New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Office  of  Air  Quality  Management, 
Bureau  of  Air  Quality  Planning,  401 
East  State  Street,  CN418,  Trenton,  New 
Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief.  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034A, 
New  York,  New  York  10278,  (212)  264- 
2517. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  established  in 
subparts  I  and  II  of  part  D  of  title  I  of 
the  Clean  Air  Act,  as  amended  in  1990 
(the  Act).  EPA  has  published  a  "General 
Preamble"  and  "Appendices  to  the 
General  Preamble"  (see  57  FR  13498 


(April  16,  1992),  and  57  FR  18070  (April 
28,  1992))  describing  how  EPA  intends 
to  review  SIPs  submitted  under  title  I  of 
the  Act. 

EPA  has  also  issued  a  draft  guidance 
document  entitled,  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  (July  1992), 
describing  the  requirements  for  the 
Emission  Statement  Program  discussed 
in  this  rulemaking.  The  EPA  is  also 
conducting  a  rulemaking  process  to 
modify  40  CFR  part  52  to  reflect  the 
requirements  of  the  Emission  Statement 
Program. 

Section  182(a)  establishes 
requirements  for  stationary  sourt;es  to 
prepare  and  submit  to  the  state  each 
year  emission  statements  showing 
actual  emissions  of  VOCs  and  NO,. 
Further,  states  with  ozone 
nonattainment  areas  are  required  to 
submit  a  revision  to  their  SIPs  by 
November  15,  1992  establishing  this 
Emission  Statement  Program. 

Facilities  are  required  to  submit  their 
first  emission  statement  to  a  state  within 
three  years  of  promulgation  of  the  Act 
and  annually  thereafter. 

If  either  VOC  or  NO,  is  emitted  at  or 
above  the  minimum  reporting  level  that 
is  established  in  a  state  Emission 
Statement  Program,  the  other  pollutant 
(NO,  or  VOC)  from  the  s-^me  facility 
should  be  included  in  the  emission 
statement,  even  if  the  pollutant  is 
emitted  at  levels  below  the  minimum 
reporting  level. 

Section  182(a)(3)(B)(ii)  of  the  Act 
allows  states  to  waive,  with  EPA 
approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  23 
tons  per  year  of  actual  plant-wide  NO, 
and  VOC  emissions  in  nonattainm.ent 
areas  if  the  class  or  category  is  included 
in  the  base  year  and  periodic 
inventories  and  emissions  are  calculated 
using  emission  factors  established  by 
EPA  (such  as  those  found  in  EIPA 
publication  AP-42)  or  other  methods 
acceptable  to  EPA. 

New  Jersey's  Submittal 

On  November  15. 1992,  New  Jersey 
submitted  a  SIP  revision  for  ozone 
which  included  a  proposed  Emission 
Statement  Regulation.  On  Februar}-  19. 
1993,  New  Jersey  submitted  a  SIP 
revision  containing  the  adopted 
regulation.  Subchapter  21.  "Emission 
Statements"  of  Chapter  27,  Title  7  of  the 
New  Jersey  Administrative  Code, 
effective  April  20,  1993.  Subsequent  to 
the  February  19  submittal,  a  problem 
was  identified  with  New  Jersey's 
enabling  legislation.  The  enabling 
legislation,  which  did  not  support  the 
proposed  regulation  regarding 


confidentiality  provisions,  was  modified 
to  conform  to  EPA's  policy  which  does 
not  allow  confidentiality  of  emissions 
data  submitted  as  part  of  the  Emission 
Statement  Program.  This  modified 
legislation  was  signed  on  August  13. 
1993  by  the  Governor  of  New  Jersey. 
EPA  has  determined  that  New  Jersey 
now  has  the  necessary  authority  to 
promulgate  an  Emission  Statement 
Regulation. 

On  May  24,  1993,  New  Jersey 
submitted  a  letter  justifying  the 
exemption  of  gasoline  dispensing 
facilities  from  the  Emission  Statement 
Program,  since  none  of  the  sources  in 
this  category  exceeded  the  applicable 
threshold.  New  Jersey  has  included 
emissions  from  these  exempted  sources 
in  the  base  year  inventor^'  and  will 
continue  to  report  them  in  subsequent 
inventories.  Further,  on  February  3. 
1994.  New  Jersey  submitted  a  letter 
requesting  a  waiver  from  the  Emission 
Statement  Program  of  all  sources 
emitting  below  the  applicable  threshold. 

EPA's  Findings 

EPA  has  determined  that  an 
acceptable  Emission  Statement  Program 
must  have  several  components. 
Specifically,  a  .state  must  submit  il  as  a 
revision  to  its  SIP,  and  the  Emission 
Statement  Progrom  must  meet  the 
minim.um  requirements  for  reporting  as 
outHned  in  EPA's.  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  (July  1992).  The 
program  must  include,  at  a  minimum. 
provisions  for  source  applicability, 
definitions,  compliance,  and  specific 
source  reporting  requirements. 

EPA  has  concluded  that  the  New 
Jersey  program  meets  these 
requirements.  EPA's  detailed  review  of 
New  Jersey's  Emission  Statement 
Program  is  contained  in  a  technical 
support  document  available  from  the 
source  for  further  information  identified 
at  the  beginning  of  tliis  document. 

Applicability 

In  ozone  nonattainmenl  areas. 
facilities  which  emit  VOC  or  Nd  in 
amounts  of  25  tons  per  year  or  more 
must  submit  an  emission  statement.  The 
entire  State  of  New  Jersey  is  designated 
nonattainment  of  the  National  Ambient 
Air  Quality  Standard  for  ozone.  New 
Jersey's  regulation  appropriately 
requires  facilities  anywhere  in  the  State 
actually  emitting  or  having  the  potential 
to  emit  ten  tons  per  year  or  more  of  VOC 
or  25  tons  per  year  or  more  of  NOx  to 
submit  an  annual  emission  statement. 

In  accordance  with  the  provision  to 
waive  reporting  requirements.  New 
Jtrsey  has  requested  a  waiver  from  the 
Eiiiission  Statement  Program  for  sources 


emitting  less  than  ten  tons  per  year  of 
plant-wide  VOC  and  less  than  25  tons 
per  year  of  plant-wide  NO,.  New  Jersey 
has  included  these  sources  of  emissions 
(calculated  using  emission  factors 
established  or  approved  by  EPA)  in  the 
base  year  inventory  and  w  ill  continue  to 
do  so  in  the  periodic  inventories.  EPA 
has  determined  that  New  Jersey  has 
complied  with  the  emission  statement 
waiver  provisions  outlined  in  EPA 
guidance.  New  Jersey  has  addressed  the 
emission  statement  applicability 
provisions  in  a  manner  that  is 
acceptable  to  EPA. 

Definitions 

The  key  definitions  that  New  Jersey 
included  in  its  Emission  Statement 
Regulation  are  consistent  with  the  EPA 
guidance. 

Compliance 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  The  EPA  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23, 
1987  niemorandum  (with  attachments) 
from  J.  Craig  Potter,  Assistant 
Administrator  for  Air  and  Radiation  (see 
57  FR  13541).  SIP  provisions  must  also 
contain  a  program  that  provides  for 
enforcement  of  the  control  measures 
and  otlier  elements  in  the  SIP  (see 
se<:tion  110(a)(2){C)). 

The  State  of  New  Jersey  has  a  program 
in  its  SIP  that  will  ensure  that  the 
requirements  of  section  182(a)(3)(B)  are 
adt-quately  enforced.  New  Jersey  will 
continue  to  provide  EPA  with  status 
repoils  which  outline  the  dec^ree  of 
compliance  of  source.^  and  which 
indicate  the  sources  that  have  and  have 
not  met  the  provisions  of  the  Emission 
Statement  Program.  In  addition.  New 
Jersey  has  established  penalty  amounts 
to  be  assessed  for  each  reporting 
violation. 

In  letters  dated  June  24  and  October 
8.  1993.  New  Jersey  provided  EPA  with 
qii.irterly  Emi.ssion  Statement  Status 
Reports.  These  reports  showed  the  total 
number  of  facilities  from  which 
emission  data  was  requested,  the 
number  of  facilities  that  met,  and  that 
failed  to  meet  the  provisions.  Also  in 
these  reports,  New  Jersey  provided  a 
listing  of  the  facilities  that  did  not 
comply  with  the  emission  statement 
reporting  requirements.  New  Jersey  has 
included,  as  part  of  its  February  19. 
1993  submittal,  compliance  schedules 
with  appropriate  penalties  for  sources 
failing  to  comply.  EPA  has  determined 
that  New  Jersey  has  an  adequate 
enforcement  program  in  place  to  satisfy 
the  compliance  requirements  of  an 
Emission  Statement  Program. 


Reporting  Requirements 

In  accordance  with  EPA  requirements. 
New  Jersey  has  required  the  necessary 
source-supplied  data  elements  from 
facilities.  The  survey  forms  that  New 
Jersey  has  provided  to  facilities  for  use 
in  reporting  emission  statement  data  are 
not  EPA  forms  but  require  the  necessary 
data. 

New  Jersey  submitted  a  letter  on  May 
24,  1993  committing  to  meet  EPA's 
requirements  on  reporting  by  verifying 
facility-supplied  data  and  by  submitting 
required  data  to  EPA.  New  Jersey  will 
submit  facility  and  state-supplied  data 
to  the  Aerometric  Information  Retrieval 
System  (AIRS)  on  an  annual  basis. 

Summary 

EPA  is  proposing  to  approve  this 
portion  of  the  SIP  submittal  as  meeting 
the  specific  requirements  for  an 
Emission  Statement  Program. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  the  SIP  shall 
be  considered  separately  in  light  of 
specific  teiimical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Allematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  Hexibility  analysis  would 
constitute  Federal  inquiry  info  the 
ecor.omic  reasonableness  of  state  action. 
The  A.::t  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. l/n/on 
Electric  Co.Tl  v.  U.S.  E.P.A.,  427  U.S. 
246.  256-66  (S.Ct.  1976);  42  U.S.C.  7410 
(a)(2). 

This  proposed  rule  has  been  classified 
as  a  Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
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published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  wavier  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Nitrogen  dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Autliority:  42  U.S.C  7401-7671  q. 

Dated:  March  18.  1994. 
William  J.  Muszynski.  P.E., 
Acting  Hegional  Administ'iilor. 
IFR  Doc.  94-7989  Filed  4-1-94;  845  ami 
BILLING  COOe  tS60-60-r 

40  CFR  Part  52 

[CA  ia-<^-6234;  FRL-4857-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Yolo- 
Solano  Air  Pollution  Control  District, 
Ventura  Country  Air  Pollution  Control 
District,  and  Placer  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  following  air  pollution  control 
districts:  The  Yolo-Solano  Air  Pollution 
Control  District  (Yolo-Solano  APCD)  on 
November  14, 1990;  the  Placer  County 
Air  Pollution  Control  District  (Placer 
County  APCD)  on  September  25, 1990; 
and  the  Ventura  County  Air  Pollution 
Control  District  (Ventura  County  APCD) 
on  December  10, 1991.  The  California 
Air  Resources  Board  (GARB)  submitted 
these  revisions  to  EPA  on  the  following 
dates:  May  13,  1991,  April  5, 1991  and 
June  19. 1992.  respectively.  The 
revisions  concern  Yolo-Solano  APCD"s 


Rule  2.24-Solvent  Cleaning  Operations, 
Ventura  County  APCD's  Rule  74.6- 
Surface  Cleaning  and  Degreasing,  and 
Placer  County  APCD's  Rule  216- 
Degreasing  Operations.  These  rules 
control  emissions  of  volatile  organic 
compounds  (VOCs)  from  surface 
cleaning  and  degreasing  operations.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
propost;d  rulemaking  (NTR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainmcnt  areas. 
DATES:  Com.ments  must  be  received  on 
or  before  May  4.  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Si^ction 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agencv, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  C\  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  are  available 
for  public  inspec;tion  at  EPA's  Region  9 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  also  available  for  inspection  at  the 
following  locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Yolo-Solano  County  APCD,  1947 
Galileo  Ct.,  suite  103,' Davis,  CA  95616. 

Ventura  County  APCD.  702  County 
Square  Drive,  Ventura,  CA  93003. 

Placer  County  APCD,  11464  B. 
Avenue,  Auburn,  CA  95603. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Davis,  Rulemaking  Section  (A- 
5-4).  Air  and  Toxics  Divi!»ion.  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street.  San 
Francisco.  CA  94105  Telephone:  (415) 
744-1183. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Yolo-Solano  County  Area  and  the 
Ventura  County  Area.  43  FR  8964.  40 
CFR  81.305.  Oil  September  12, 1979 


EPA  promulgated  a  similar  hst  that 
included  the  Placer  County  Area.  44  FR 
53801;  40  CFR  81.305.  Because  these 
areas  were  unable  to  meet  the  statutorj' 
attainment  date  of  December  31.  1982, 
California  requested  under  section 
172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31, 1987.  40  CFR  52.238.  On 
May  26,  1988,  EPA  notified  the 
Gcvenior  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act.  that  the  above  districts'  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call) '.  On  November  15.  1990,  the 
Clean  Air  Act  Amendments  of  1990 
were  enacted.  Public  Law  101-549,  104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  In  amended  section  182(a)(2)(A) 
of  the  CAA.  Congress  statutorily 
adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  and  established 
a  deadline  of  May  15.  1991  for  states  to 
submit  corrections  of  tliose  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(h) 
as  interpreted  in  pre-amendment 
guidance.  ^  EPA's  SIP-GiU  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Yolo  County  Area  is 
classified  serious;  the  portion  of  Solano 
County  in  the  Sacramento  Metropolitan 
Area  is  cla.ssified  as  serious;  the  portion 
of  Solano  County  in  the  San  Francisco- 
Bay  Area  is  classified  as  moderate;  the 
Ventura  County  Area  is  classified  as 
severe;  and  the  portion  of  Placer  County 
in  the  Sacramento  Metropolitan  Area  is 
classified  as  serious; '  therefore  these 


I  The  Lake  Tahoe  portion  of  Placer  Counrv  is  in 
a'lalnrr.en!  tor  ozone  and  was  nol  subtect  to  t.Se  SIP 
ca!l- 

'  Among  other  things,  the  pre-amendmeni 
guidance  consists  of  ihose  portions  of  the  profiosed 
pos!-1967  ozone  and  carbon  monoxide  polio  ihiil 
concerns  RACT.  52  FK  4.'i044  (November  24.  15W7I. 
"Issues  Relating  lo  \iOC  Regulation  Colpoints. 
Deficiencies,  and  Devi;ilions.  Clarificalion  lo 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (blue  Booi.1  (notice  of  availabi!i!v  was 
published  in  the  Federal  Register  on  Mav  25.  l<iliH'i. 
and  the  exiiling  control  lochniijur  guidelines 
(C7n.s). 

'  YoloCounrx'.  the  portion  of  SoUno  C<)::niy  in 
the  Sacramenlo  Metropolitar  .^rea.  the  portion  of 
Solano  County  in  the  San  Franci&co-Bav  Art»a. 
Venlura  C^unlv.  and  ihe  portion  of  Placer  Cnuntv 
in  the  Sacramento  Merru[>oliian  Area  retained  their 
designations  and  were  '  lassified  by  operation  of 
diw  pursuant  to  sections  107(d)  and  181(i)  upon  ihe 

Continiipd 
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areas  were  subject  to  the  RACT  fix- up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  April  5  and 
May  13. 1991  and  June  19,  1992, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  proposed  action  for 
Yolo-Solano  APCD's  Rule  2.24-Solvent 
Cleaning  Operations,  Ventura  County 
APCD's  Rule  74.&-Surface  Cleaning  and 
Degreasing  and  Placer  County  APCD's 
Rule  216-Degreasing  Operations.  These 
submitted  rules  were  found  to  be 
complete  on  the  following  dates:  Rule 
2.24,  July  10.  1991;  Rule  74.6.  August 
27, 1992;  and  Rule  216.  May  21, 1991. 
These  rules  were  found  to  be  complete 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  ■»  and  are  being  proposed  for 
approval  into  the  SIP. 

These  submitted  rules  control  VOC 
emissions  from  solvent  degreasing 
operations.  V'OCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  oT  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  C\A 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the- 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 


dale  of  pnactnient  of  the  C\A.  See  56  FR  5(.fj<M 
(NovRmbpr  6.  1991). 

'EPA  adopted  the  completeness  criteriii  on 
Feb.-'.iary  16.  1990  (55  FR  5830)  and.  pur<;uan!  to 
suction  nO(k)(l)(.«i)of  iheCA.^,  revised  thccr]lpna 
on  Augnsi  26.  1991  (56  FR  42;; Ui). 


presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  all 
of  the  rules  in  this  document  is  EPA- 
450/2-77-O22,  "Control  of  Volatile 
Organic  emissions  from  Solvent  Metal 
Gleaning."  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

Yolo-Solano  County  APCD's  Rule 
2.24,  Solvent  Cleaning  Operations, 
includes  the  following  significant 
changes  from  the  current  SIP: 

1.  Revised  and  expanded  the 
"definitions"  section. 

2.  Revised  the  "exemptions"  section. 

3.  Deleted  Air  Pollution  Control 
Officer  discretion  for  seledion  of  test 
methods. 

4.  Added  recordkeeping  requirements 
and  test  methods. 

5.  With  regard  to  cold  solvent 
cleaning,  cJianged  all  reference  points 
from  vapor  pressure  to  initial  boiling 
point  of  the  solvent  which  is  more 
easily  measured  (as  determined  by 
,^ST\1 1>-1078-78). 

Ventura  County  APCD's  Rule  74.6, 
Surface  Cleaning  and  Degreasing, 
includes  the  following  significant 
changes  from  the  current  SIP; 

1.  Added  an  applicability  section. 

2.  Expanded  tne  "Definitions" 
section. 

3.  Added  recordkeeping  requirements, 
i.e.  records  for  solvent  makeup,  solvent 
disposal,  and  total  solvent  used  by  type. 

4.  Added  specific  test  methods 
approved  by  the  EPA. 

5.  Expanded  operating  requirements 
for  the  different  degreasing  operations 
through  the  incorporation  of  Ventura 
County  APCD  Rules  74,6.1,  74.6.2,  and 
74.6.3. 

6.  Incorporated  the  initial  boiling 
point  of  solvents  (as  measured  by  ASTM 
1078-78)  for  determining  applicability 
in  place  of  vapor  pressure. 

7.  Included  more  stringent  vapor 
control  and  emission  collection 
provisions  for  open  top  vapor 
degreasers. 

Placer  County  APCD's  Rule  216, 
Degreasing  Operations  includes  the 
following  significant  changes  from  the 
current  SIP: 

1.  Expanded  and  refined  the 
definitions  section. 

2.  Added  recordkeeping  and 
Compliance  schedule  requirements. 


3.  Added  a  requirement  for  immediate 
repair  of  leaks  or  system  shutdown. 

4.  Removed  the  exemption  for  small 
vapor  and  conveyorized  degreasers. 

5.  Added  aij  exemption  for  small  cold 
cleaners. 

6.  Deleted  .APCO  discretion  in 
determining  equivalency  of  equipment 
or  procedures. 

7.  Replaced  vapor  pressure  with 
initial  boiling  point  of  solvent  (as 
defined  by  ASTM  1078-78)  for 
determining  applicability. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
Yolo-Solano  APCD's  Rule  2.24-Solvent 
Cleaning  Operations.  Ventura  County 
APCD's  Rule  74.6-Surface  Cleaning  and 
Degreasing,  and  Placer  County  APCD's 
Rule  216-Degreasing  Operations,  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
partD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
esttiblishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
{ onceming  SIPs  on  such  grounds. 
I  'ninn  Electric  Co.  v.  U.S.  E.P.A.,  427 
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U.S.  246.  256-66  (S.Cl.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  PR  2214-2225)  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  PR 
222)  from  the  requirements  of  section  3 
of  Elxecutive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 
Dated:  March  24. 1994. 
David  A.  Howekamp, 

Acting  Regional  Administrator. 

(FR  Doc.  94-7990  Filed  4-1-94;  8:45  am) 

BILUNG  CODE  6560-SO-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heatth  Service 

42  CFR  Part  124 
RIN  0905-AE06 

Medical  Facility  Construction  and 
Modernization;  Requirements  for 
Provision  of  Services  to  Persons 
Unat><e  To  Pay 

AGENCY:  Public  Health  Serv  ice,  DHHS. 
ACTtOM:  Proposed  rule. 

SUMMARY:  This  notice  proposes 
revisions  to  the  rules  currently 
governing  how  certain  health  care 
facilities,  assisted  under  titles  VI  and 
XVI  of  the  Public  Health  Service  Act. 
fulfill  the  assurance  given  in  their 
applications  for  assistance  that  they 
would  provide  a  reasonable  volume  of 
services  to  persons  unable  to  pay.  Public 
comment  on  the  current  rules  and 
operational  experience  with  them  have 


indicated  the  need  to  revise  the  current 
requirements  with  respect  to  nursing 
homes,  many  of  which  are  unable  under 
current  requirements  to  meet  their 
obligation  to  provide  such  services.  The 
intended  effect  of  this  action  is  to 
permit  qualified  facilities  to  satisfy  their 
uncompensated  services  assurance. 
DATES:  Comments  must  be  received  on 
or  before  June  3, 1994. 
ADDRESSES:  Written  comments  may  be 
sent  to  Mrs.  Charlotte  G.  Pascoe, 
Director,  Division  of  Facilities 
Compliance.  BHRD.  HRSA,  5600  Fishers 
Lane,  room  11-19,  Rockville,  Maryland 
20857. 

Comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at  this  address;  PHS  will  take 
appropriate  steps,  where  necessary,  to 
afford  individuals  with  disabilities  an 
equal  opportunity  to  comment. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Eulas  Dortch,  301-443-5656. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Health  and  Human  Services 
proposes  an  amendment  to  the  rules 
governing  what  is  popularly  known  as 
the  Hill-Burton  uncompensated  services 
program.  Health  care  facilities  covered 
by  the  program  received  construction 
assistance  under  two  titles  of  the  Public 
Health  Ser\ice  Act.  title  VI  (the  "Hill- 
Burton  Act."  42  U.S.C.  291.  et  seq.)  and 
title  XVI  (42  U.S.C.  30Qq.  et  seq.).  Under 
both  titles,  facilities  receiving  such 
construction  assistance  have  been 
required,  as  a  condition  of  receiving  the 
construction  assistance,  to  provide  an 
assurance  that  "there  will  be  available 
in  the  facility  or  portion  thereof  to  be 
constructed  or  modernized  a  rea.sonable 
volume  of  services  to  persons  unable  to 
pay  therefor*   '   '."  42  U.S.C.  291c(e). 
See  also  42  U.S.C.  300s-l(b)(l)(K)(ii). 
This  assurance  is  known  as  the 
"uncompensated  services  assurance." 

Regulations  governing  compliance 
with  the  uncompensated  services 
assurance  were  first  issued  in  1947,  and 
have  been  revised  several  times.  On 
May  18,  1979,  comprehensive 
regulations  governing  compliance  with 
the  assurance  were  issued  at  44  FR 
29372.  Among  other  things,  the  1979 
regulations:  Established  a  minimum 
level  of  uncompensated  services  which 
facilities  were  required  to  provide;  set 
an  annual  compliance  level  of 
uncompensated  6er\'ices  to  be  provided 
and  required  facilities  to  make  up  any 
deficit  in  meeting  the  annual 
compliance  level  through  provision  of 
more  uncompensated  services  in  later 
years;  required  facilities  to  allocate  their 
uncompensated  services  either  under  a 
plan  meeting  certain  requirements  or  on 
a  first-requested,  first-served  basis; 


required  facilities  to  notify  the  public  of 
the  existence  of  their  uncompensated 
services  programs  through  public  notice 
and  provision  of  personal  notice  to 
individuals  served  by  the  facilities;  and 
required  facilities  to  keep  records 
documenting  compliance  and  to 
periodically  report  concerning 
compliance.  The  1979  regulations  also 
for  the  first  time  established  national 
eligibility  criteria,  based  on  income: 
Individuals  whose  annual  income  was 
at  or  below  the  poverty  level  (known  as 
"Category  A  individuals")  were 
automatically  eligible  for 
uncompensated  services;  individuals 
whose  annual  income  was  at  or  below 
two  times  the  poverty  lev^l  (known  as 
"Category  B  individuals")  were  also 
eligible  for  uncompensated  services, 
unless  the  facility  decided  to  limit  its 
services  to  Category  A  individuals  only. 
The  1979  regulations  also  provided  that 
amounts  to  which  an  individual  was 
entitled  under  a  third-pwrty  insurance  or 
governmental  program  could  not  be 
credited  towards  a  facility's 
uncompensated  services  quota. 

On  December  3. 1987.  the  Secretary 
revised  the  1979  regulations  at  52  FR 
46022.  As  pertinent  here,  the  1987 
regulations  efi'ected  a  technical  revision 
of  the  1979  regulations,  making  explicit 
what  had  formerly  been  implicit  in 
those  regulations;  i.e.,  that  coverage  of 
an  indigent  under  a  third-party 
insurance  or  governmental  program 
precludes  eligibility  for  uncompensated 
services.  42  CFR  124.505(a)(1)  (1988). 
This  policy  simply  refiects  the  long- 
standing Department  view  of  the 
uncompensated  services  program  as  a 
program  of  last  resort,  designed  to  serve 
persons  who  have  no  source  of 
payment,  such  as  Medicaid  or  private 
insurance,  for  medical  care. 

This  policy  has  creatad  major 
compliance  problems  for  many  Hili- 
Burton-obligated  nursing  homes.  HHS 
has  determined  that,  of  the  287  nursing 
homes  with  outstanding  uncompensated 
services  obligations  under  the  general 
compliance  standards  of  the  regulations. 
243  have  deficits;  the  majority  of  these 
have  received  no  uncompensated 
services  credit.  These  deficits  f)ersist 
despite  many  attempts  by  HHS  to 
provide  technical  assistance  to  nursing 
homes  to  bring  them  into  compliance. 
The  fundamental  problem  is  that,  in 
most  of  these  nursing  homes,  the  only 
individuals  who  meet  the  income- 
eligibility  requirements  for  receipt  of 
uncompensated  services  are  also 
covered  by  their  State's  Medicaid 
program;  hence,  they  are  by  definition 
ineligible  for  uncompensated  services 
under  §  124.505(a)(1).  Thus,  in  States  in 
which  the  Medicaid  eligibility  limits 
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exceed  the  Hill-Burton  eligibility  limits 
and  which  cover  most  or  all  medical 
services,  nursing  homes  are  in  the 
unenviable  position  of  being  chronically 
unable  to  fulfill  their  uncompensated 
services  obligations. 

HHS  has  been  aware  of  this  structural 
problem  for  some  time,  and  established 
a  task  force  to  analyze  nursing  home 
compliance  issues  and  develop 
strategies  for  dealing  with  compliance 
problems.  The  task  force  found  that 
facilities  in  States  which  have 
comprehensive  Medicaid  coverage  for 
nursing  home  services  have  the  most 
difficulty  finding  eligible  individuals  to 
whom  they  can  provide  uncompensated 
services.  Thus,  the  task  force 
recommended  increasing  the  eligibility 
limit  for  uncompensated  ser\'ices  to 
three  times  the  poverty  level  to  increase 
the  pool  of  individuals  potentially 
eligible  for  uncompensated  services. 

HHS  then  surveyed  the  regional 
offices  of  the  Health  Care  Financing 
Administration,  which  administers  the 
Medicaid  program,  to  determine 
whether  such  a  change  in  income 
eligibility  would  permit  more  nursing 
homes  to  meet  their  uncompensated 
services  obligations  by  setting  Hill- 
Burton  income  eligibility  limits  above 
Medicaid  income  eligibility  limits.  This 
survey  indicated  that  31  States  and  the 
District  of  Columbia  have  medically 
needy  programs  under  which  Medicaid 
covers  all  individuals  who  have  annual 
incomes  that  are  less  than  the  cost  of  the 
nursing  home  services  received  and  less 
than  the  Medicaid  resource  eligibility 
limits  (usually,  $2,000).  Based  on  an 
average  annual  nursing  home  cost  of 
$31,000  in  1992,  an  increase  in  the  Hill- 
Burton  income  eligibility  limit  to  three 
times  the  poverty  level  (to  about 
$20,000)  will  not  significantly  increase 
the  opportunity  for  facilities  in  these 
States  to  meet  their  uncompensated 
services  obligations,  since  patient 
income  is  irrelevant  unless  it  exceeds 
nursing  home  costs.  However,  even  in 
these  States,  to  the  extent  nursing  home 
patients  receive  services  not  covered  by 
Medicaid  or  are  ineligible  for  Medicaid 
because  they  have  resources  exceeding 
the  Medicaid  limits,  raising  the  Hill- 
Burton  income  eligibility  limit  would 
increase  the  pool  of  individuals  eligible 
for  uncompensated  services.  Moreover, 
in  16  of  the  remaining  19  States,  a  raise 
in  the  Hill-Burton  individual  income 
eligibility  limit  from  the  current  $13,940 
(double  the  poverty  level)  to  the 
proposed  $20,910  would  result  in  a  Hill- 
Burton  income  eligibility  limit 
substantially  above  the  Medicaid 
income  eligibility  limit  of  $15,192  that 
applies  in  these  States.  An  increase  in 
the  income  eligibility  limit  to  three 


times  the  poverty  level  for  nursing  home 
services  would  thus  greatly  increase  the 
pool  of  Hill-Burton  eligibles  in  those 
States,  and  it  seems  likely  that  such  a 
change  would  accordingly  increase  the 
opportunity  to  fulfill  the  Hill-Burton 
obUgation  for  all  69  nursing  homes  in 
those  States.  While  the  remaining  three 
States  have  Medicaid  income  eligibility 
limits  that  are  below  the  current  upper 
Hill-Burton  individual  income 
eligibility  Umit  of  $13,940,  such  a 
change  would  obviously  increase  the 
pool  of  Hill-Burton  eligible  individuals 
in  those  States  as  well.  Thus,  to  the 
extent  the  compliance  problems  of 
nursing  homes  in  those  States  are  a 
function  of  a  lack  of  eligible  patients,  an 
increase  in  the  income  eligibility  limit 
to  three  times  the  poverty  level  for 
nursing  home  services  would  similarly 
assist  them. 

The  rules  proposed  below  accordingly 
would  establish  a  third  income 
eligibility  level  (Category  C)  for  nursing 
home  services  only.  See,  proposed 
§  124.505(a)(2)(iii).  Category  C 
individuals  would  be  those  individuals 
whose  annual  incomes  are  greater  than 
two  times,  but  do  not  exceed  three 
times,  the  poverty  level.  The  regulations 
already  define  which  facilities  are 
"nursing  homes"  within  the  scope  of 
the  regulation.  See,  §  124.502(h). 

HHS  has  considered,  but  rejected, 
even  higher  income  eligibility  limits. 
The  higher  that  income  eligibility  limits 
are  raised,  the  farther  the  program  gets 
from  targeting  services  to  persons 
unable  to  pay.  On  the  other  hand,  given 
the  usual  cost  of  nursing  home  care,  it 
is  apparent  that  individuals  in  need  of 
such  care  are  still  unable  to  pay  for  the 
cost  of  that  care,  even  if  they  have 
annual  incomes  of  three  times  the 
poverty  level.  Thus,  HHS  believes  that 
the  proposed  regulation  represents  a 
reasonable  approach  to  reducing 
compliance  problems  for  nursing  homes 
and  retaining  the  program's  traditional 
focus  on  persons  unable  to  pay. 

While  HHS  recognizes  that  this 
proposal  on  its  face  does  not  resolve  all 
nursing  home  compliance  problems,  it 
also  does  not  expect  the  proposed 
change  to  operate  in  a  vacuum.  Rather, 
HHS  currently  has  under  consideration 
another  compliance  alternative, 
published  in  the  Federal  Register  on 
November  4, 1993,  as  a  Notice  of 
Proposed  Rulemaking,  designed  in  part 
to  help  alleviate  the  compliance 
problems  of  certain  private,  nonprofit 
nursing  homes.  The  proposed 
compliance  alternative  would  exempt 
qualifying  facilities  from  the  procedural 
requirements  of  the  general  regulations. 
Qualifying  facilities  are  those  private, 
nonprofit  facilities  that  either  receive 


substantial  philanthropic  support  and 
provide  free  or  reduced  cost  services,  or 
do  not  collect  monies  directly  from 
persons  unable  to  pay.  The  combination 
of  these  two  proposed  rules  should 
allow  all  of  the  287  Hill-Burton 
obligated  nursing  homes  to  satisfy  their 
uncompensated  services  obligations  and 
reduce  their  uncompensated  services 
deficits  more  easily.  In  light  of  this,  it 
appears  prudent  to  minimize  the  change 
in  the  underlying  program  until  it  is 
seen  what  effect  the  two  program 
alterations  currently  under 
consideration  have  in  resolving  the 
compliance  problems  of  nursing  homes. 

The  rules  proposed  below  also  set  out 
technical  and  conforming  amendments 
to  other  sections.  The  only  one  of  note 
is  proposed  §  124.506{a)(l)(v).  That 
section  would  provide  that  if  a  nursing 
home  provides  services  on  a  reduced 
charge  basis  to  both  Category  B  and 
Category  C  individuals,  it  may  not 
employ  a  discount  method  that  gives 
Category  C  individuals  greater  discounts 
than  those  given  to  Category  B 
individuals.  This  policy  is  simply  a 
logical  extension  of  a  similar  policy  that 
already  exists  with  respect  to  Category 
A  and  Category  B  individuals. 

The  Secretary  solicits  comments  on 
the  viability  and  advisability  of  the 
above  proposal.  If  there  are  suggestions 
for  alternative  approaches  to  addressing 
the  problems  of  nursing  home 
compliance,  the  Secretary  is  interested 
in  receiving  those  as  well. 

Economic  Impact 

Executive  Order  12866  requires  that 
all  regulations  refiect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
information.  Regulations  must  meet 
certain  standards,  such  as  avoiding 
unnecessary  burden.  Regulations  which 
are  "significant"  because  of  cost., 
adverse  effects  on  the  economy, 
inconsistency  with  other  agency  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analysis. 
The  Regulatory  Flexibility  Act  requires 
that  we  analyze  regulatory  proposals  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities  (for  purposes  of 
the  Act,  all  nursing  home  are 
categorized  by  HHS  as  small  entities). 

The  Department  believes  that  the 
proposed  rule  change  in  this  regulation 
is  beneficial.  This  regulation  does  not 
have  an  impact  that  exceeds  $100 
million  for  nursing  homes.  While  it  will 
allow  nursing  homes  to  qualify  more 
individuals  for  uncompensated  services 
and  thus  reduce  facility  deficits,  it  will 
not  alter  existing  procedural  and 
reporting  requirements  for  obligated 
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facilities.  For  these  reasons,  we  do  not 
believe  this  rule  necessitates  an 
economic  analysis.  Therefore,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Pursuant  to  Executive  Order  12866, 
the  Office  of  Management  and  Budget 
(0MB)  has  reviewed  this  rule.  The 
Department  requests  comments  on 
whether  there  are  any  aspects  of  this 
proposed  rule  which  can  be  improved  to 
make  nursing  home  compliance  more 
effective,  more  equitable,  or  less  costly. 

Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains  no 
information  collection  or  reporting 
requirements  which  are  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980.  Although  this 
rule  discusses  the  requirement  for 
developing  and  submitting  affirmative 
action  plans,  the  requirement  is  not  new 
and  has  been  previously  approved 
under  OMB  control  number  0915-0077. 

List  of  Subjects  in  42  CFR  Part  124 

Grant  programs — health;  Health 
facilities;  Loan  programs — health;  Low 
income  persons. 

Dated:  November  12, 1993. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  February  22, 1994. 
Donna  E.  Shalala, 
Secretary. 

For  reasons  set  out  in  the  preamble, 
subpart  F  of  42  CFR  part  124  is 
proposed  to  be  amended  as  follows: 

Subpart  F — Reasonable  Volume  of 
Uncompensated  Services  to  Persons 
Unable  To  Pay 

1.  The  authority  citation  for  42  CFR 
part  124,  subpart  F,  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  216;  42  U.S.C. 
300s(3). 

2.  The  first  two  sentences  of 

§  124.503(b)(4)  are  revised  to  read  as 
follows: 

§  124.503    Compliance  level. 

(b)*  •  * 

(4)  Affirmative  action  plan  for 
precluding  future  deficits.  Except  where 
a  facility  reports  to  the  Secretary  in 
accordance  with  §  124.509(e)(2)(iii)  that 
it  was  financially  unable  to  provide 
uncompensated  services  at  the  annual 
compliance  level,  a  facility  that  fails  to 
meet  its  annual  compliance  level  in  any 
fiscal  year  shall,  in  the  following  year, 


develop  and  implement  a  plan  of  action 
that  can  reasonably  be  expected  to 
enable  the  facility  to  meet  its  annual 
compliance  level.  Such  actions  may 
include  special  notice  to  the  community 
through  newspaper,  radio,  and 
television,  or  expansion  of  service  to 
Category  B,  or,  with  respect  to  nursing 
homes.  Category  C,  persons.  •  *  • 

*  •        *        •        • 

3.  Section  124.505  is  amended  by 
revising  paragraph  (a)(2)(ii)  and  by 
adding  paragraph  (a)(2)(iii}  to  read  as 
follows: 

§  1 24.505    Eligibility  criteria. 

(a)«  •  • 

(2)*   •   • 

(ii)  Category  B — A  person  whose 
annual  individual  or  family  income,  as 
applicable,  is  greater  than,  but  not  more 
than  twice,  the  poverty  line  issued  by 
the  Secretary  pursuant  to  42  U.S.C.  9902 
that  applies  to  the  individual  or  family. 
If  persons  in  Category  B  are  included  in 
the  allocation  plan,  the  facility  shall 
provide  uncompensated  services  to 
these  p)ersons  without  charge,  or  in 
accordance  with  a  schedule  of  charges 
as  specified  in  the  allocation  plan. 

(iii)  Category  C— With  respect  only  to 
persons  seeking  or  receiving  nursing 
home  services,  a  person  whose  annual 
or  family  income,  as  applicable,  is  more 
than  twice  but  not  greater  than  three 
times  the  poverty  line  issued  by  the 
Secretary  pursuant  to  42  U.S.C.  9902 
that  applies  to  the  individual  or  family. 
If  persons  in  Category  C  are  included  in 
the  allocation  plan,  the  facility  shall 
provide  uncompensated  services  to 
these  persons  without  charge,  or  in 
accordance  with  a  schedule  of  charges 
as  specified  in  the  allocation  plan;  and 

*  *        •        •        • 

4.  Section  124.506  is  amended  by 
revising  paragraph  (a)(l)(iii)  through 
(a)(l)(v)  and  the  first  sentence  of 
paragraph  {b)(2)  and  by  adding 
paragraph  (a)(l)(vi)  to  read  as  follows: 

§  124.506    Allocation  of  services;  plan 
requirement 

(a)(1)*   •   * 

(iii)  State  whether  Category  B  or.  in 
the  case  of  nursing  homes  only. 
Category  C  persons  will  be  provided 
uncompensated  services,  and  if  so, 
whether  the  services  will  be  available 
without  charge  or  at  a  reduced  charge; 

(iv)  If  services  will  be  made  available 
to  Category  B  persons  at  a  reduced 
charge,  specify  the  method  for  reducing 
charges,  and  provide  that  the  method 
will  be  applicable  to  all  persons  in 
Category  B; 

(v)  With  respect  to  nursing  homes 
only,  if  services  will  be  made  available 
to  Category  C  persons  at  a  reduced 


charge,  specify  the  method  for  reducing 
charges,  provided  that  such  method  maj 
not  result  in  greater  reductions  than 
those  afforded  to  Category  B  persons, 
and  provide  that  this  method  will  be 
applicable  to  all  persons  in  Category  C; 
and 

(vi)  Provide  that  the  facility  will 
provide  uncompensated  services  to  all 
persons  eligible  under  the  plan  who 
request  uncompensated  services. 

(b)(1)"  •  • 

(2)  If  no  plan  was  previously 
published  in  accordance  with  paragraph 
(a)(2)  of  this  section,  the  facility  must 
provide  uncompensated  services 
without  charge  to  all  applicants  in 
Category  A  and  Category  B,  and.  with 
respect  to  nursing  homes.  Category  C. 
who  request  uncompensated  services  in 
the  facility. 

[FR  Doc.  94-7727  Filed  4-1-94:  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  Of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Cost  Accounting  Standards  Board 
Disclosure  Statement  Form  (CASB  DS- 
1) 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  OMB. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASB).  proposes  to 
revise  its  Disclosure  Statement  Form 
(CASB  DS-1).  Section  26(g)(1)  of  the 
Office  of  Federal  Procurement  Policy 
Act  requires  that  the  Board,  prior  to  the 
promulgation  of  any  new  or  revised  Cost 
Accounting  Standard,  publish  a  report 
and  an  ANPRM.  This  ANPRM  addresses 
the  Board's  efforts  to  update  and  revise 
the  CASB  Disclosure  Statement. 
DATES:  Requests  for  a  copy  of  the 
Disclosure  Statement  form  must  be  in 
writing  and  must  be  received  by  June  3, 
1994.  Comments  must  be  in  WTiting  and 
must  be  received  by  June  20,  1994. 
ADDRESSES:  Requests  for  a  copy  of  the 
Disclosure  Statement  or  comments  upon 
its  contents  should  be  addressed  to  Dr. 
Rein  Abel,  Director  of  Research.  Cost 
Accounting  Standards  Board.  Office  of 
Federal  Procurement  Policy.  725  17th 
Street.  NW..  room  9001,  Washington. 
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DC  20503.  Attn:  CASE  Docket  No.  93- 

02. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Dr.  Rein  Abel,  Director  of  Research,  Cost 

Accounting  Standards  Board  (telephone: 

202-395-3254). 

SUPPLEMEf/TARY  INFORMATION: 

A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Boards  rules  and  regulations  are 
codified  at  48  CFR  chapter  99.  Section 
2o(g)(l)  of  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C. 
422(g)(1),  requires  that  the  Board,  prior 
to  the  establishment  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvai.'tages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  government  contracts 
as  a  result  of  a  proposed  Standard. 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaki.  .]. 

4.  Promulgate  a  Final  Rule. 

This  proposal  is  step  two  in  the  four 
step  process. 

B.  Stunmary  of  Proposed  Rule 

The  Board  initiated  a  case  to  consider 
issues  related  to  the  revision  of  the 
Disclosure  Statement  (CASB  DS-1). 
which  was  originally  developed  and 
promulgated  in  the  early  1970s.  Only 
minor  revisions  to  the  Statement  have 
been  made  prior  to  the  initiation  of  the 
current  project.  On  April  2, 1993,  the 
CASB  distributed  a  Staff  Discussion 
Paper  incorporating  a  revised  Disclosure 
Statement  to  certain  interested  parties 
who  generally  possessed  actual  field 
experience  in  submitting  and  auditing 
these  documents.  The  Board  is 
continuing  the  revision  process  to 
improve  the  quality  of  information 
presented  in  the  Disclosure  Statement 
form. 

The  purpose  of  this  ANPRM  is  to  seek 
broad  public  comment  concerning  the 
format  and  data  to  be  collected  on  the 
proposed  ibna.  In  particular,  the  Board 
is  interested  in  soliciting  comments 
concerning  the  relevance  and  adequacy 
of  the  required  disclosures  to  the  quality 
of  the  government  contract  cost 
measurement  process. 
Steven  Kelman. 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 

|FR  Doc.  94-7960  Filed  4-1-94;  8:45  ara] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1013-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Wittidrawai  of  Proposed 
Rule  To  Designate  Critical  Habitat  for 
the  Little  Mariana  Fruit  Bat,  Mariana 
Fruit  Bat,  Guam  Broadbill,  Mariana 
Crow,  Guam  Mtcronesian  Kingfisher, 
and  Guam  Bridled  White-Eye 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  decision;  withdrawal  of 
proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposal  to  designate  critical  habitat  for 
six  endangered  forest  species  on  Guam: 
The  little  Mariana  fruit  bat  [Pteropus 
tokudae],  Mariana  fruit  bat  [Pteropus 
mariannus  mahannus),  Guam  broadbill 
(Myiagra  freycineti],  Mariana  crow 
[Con'us  kubaryi),  Guam  Micronesian 
kingfisher  [Halcyon  cinnamomina 
cinnamomina],  and  Guam  bridled 
white-eye  [Zosterops  conspicillatus 
conspicillatus).  Most  of  the  hinds 
proposed  for  critical  habitat  have  now 
been  protected  by  the  inclusion  of  these 
lands  in  the  Guam  National  Wildlife 
Refuge.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  under  the  Endangered  species 
Act  (Act). 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  irarmal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard, 
room  6307,  P.O.  Box  50167.  Honolulu. 
Hawaii  96850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  final  rule  listing  a  number  of 
Guam  species,  published  August  27, 
1984.  in  the  Federal  Register  (49  FR 
33881).  the  Service  determined 
endangered  status  for  seven  birds  and 
two  mammals:  Guam  broadbill  (Myiagra 
freycineti).  Mariana  crow  (Corvus 
kubaryi),  Mariana  gallinule  (moorhen) 
(Gallinula  chloropus  guami). 
Micronesian  kingfisher  (Halcyon 
cinnamomina  cinnamomina).  Guam  rail 
(Rallus  owstoni).  Vanikoro  swiftlet 
(Aerodramus  vanikorensis  baxtschi), 
Guam  bridled  white-eye  (Zosterops 
conspicillatus  conspicillatus),  little 


Mariana  fruit  Lat  (Pteropus  tokudae), 
and  the  Guam  population  of  Mariana 
fruit  bat  (Pteropus  mariannus 
mariannus).  These  species  are  found  in 
the  Mariana  Islands  in  the  western 
Pacific  in  the  Territory  of  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  both  under  the  jurisdiction  of 
the  United  States. 

The  six  species,  along  with  three 
other  species,  were  listed  as  endangered 
on  August  27. 1984.  In  a  proposed  rule 
published  in  the  Federal  Register  on 
June  14, 1991  (56  FR  115),  critical 
habitat  was  proposed  for  six  of  these 
endangered  forest  species  on  Guam:  the 
little  Mariana  fruit  bat.  Mariana  fruit 
bat,  Guam  broadbill,  Mariana  crow, 
Guam  Micronesian  kingfisher,  and 
Guam  bridled  white-eye.  Comments 
related  to  the  proposed  critical  habitat 
designation  were  solicited  during  four 
public  comment  periods  held:  June  14, 
1991,  through  August  13, 1991;  October 
15,  1991,  through  October  31. 1991; 
June  12, 1992,  through  July  15, 1992; 
and  March  1, 1993,  through  March  31, 
1993.  A  public  hearing  on  the  critical 
habitat  proposal  was  held  in  Guam  on 
July  31, 1991. 

The  six  species  were  once  distributed 
in  the  forests  throughout  Guam,  but  by 
the  time  they  were  listed  in  1984,  their 
ranges  had  been  severely  reduced.  The 
species  continue  to  decline  in  the  wild. 
The  main  cause  of  the  decline  at  the 
time  of  listing  was  not  known  with 
certainty,  but  probable  causes  included 
predation  by  introduced  animals  (most 
notably  the  brown  tree  snake),  habitat 
loss,  and,  for  the  two  species  of  fruit 
bats,  hunting.  It  has  become 
increasingly  clear  that  predation  by  the 
introduced  brown  tree  snake  (Boiga 
irregularis)  is  the  primary  cause  of 
decline  for  the  endangered  birds 
(Savidge  1987).  For  fruit  bats,  poaching 
is  a  serious  threat  along  with  predatioa 
by  the  brown  tree  snake  (DAWR 1993). 

The  Mariana  crow  is  currently  extant 
in  the  wild  on  Guam  and  the 
neighboring  island  of  Rota,  44  miles  to 
the  north  of  Guam.  The  population  on 
Rota  has  been  relatively  stable  and, 
based  on  a  1982  survey,  was  believed  to 
number  about  1.300  individuals 
(Engbring  et  al.  1986).  Additional 
surveys  will  be  conducted  on  Rota, 
starting  in  1994,  to  acquire  more  current 
information.  On  Guam,  the  pc^iation 
has  declined  and  is  now  believed  to 
number  approximately  50  individuals 
(DAWR  1993),  with  Httte  or  no 
successful  reproduction  since  1986. 
Compared  to  other  forest  birds  native  to 
Guam,  the  Mariana  crow  requires 
relatively  large  tracts  of  forest  that  do 
not  have  high  levels  of  human  activity. 
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The  Mariana  fruit  bat  is  found  on  all 
the  major  islands  in  the  Marianas.  Only 
the  Guam  population  is  listed  as 
endangered,  although  populations  on 
Saipan,  Tinian.  and  Aguijan  are 
considered  category  l  candidate  species, 
and  the  populations  on  Rota  and  the 
islands  north  of  Saipan  are  considered 
category  2  candidate  species  (56  FR 
225).  Category  1  includes  taxa  for  which 
information  in  the  Service's  possession 
is  sufficient  to  support  a  proposal  to  list. 
Category  2  includes  species  for  which 
information  in  the  Service's  possession 
indicates  that  listing  is  possibly 
appropriate,  but  is  insufficient  to 
support  a  proposal  to  list  as  endangered 
or  threatened  at  this  time.  On  Guam,  the 
Mariana  fruit  bat  was  historically  found 
throughout  native  forests.  By  the  1980's, 
population  numbers  on  Guam  had 
dropped,  and  the  species  was  restricted 
to  forests  on  the  northern  tip  of  the 
island  (USFWS  1990b).  although  there 
are  occasional  reports  of  bats  from 
southern  Guam  around  Fena  Reservoir. 
Various  species  of  Pacific  fruit  bats 
generally  use  a  variety  of  forest  types, 
including  agricultural  forest  in  close 
proximity  to  residential  areas.  Adequate 
protection  from  poaching  has  not  been 
possible  on  Guam  and  bats  have  been 
extirpated  from  residential  areas  on  the 
island.  This  activity  continues  despite 
the  fact  that  it  has  been  illegal  to  hunt 
fruit  bat  species  on  Guam  since  1966. 

The  Micronesian  kingfisher,  a 
subspecies  endemic  to  Guam,  was  at 
one  time  found  throughout  most  of 
Guam's  forests  (Jenkins  1983).  Up  to 
3,000  m.ight  have  survived  in  the  wild 
when  the  species  was  listed  in  1984.  but 
the  kingfisher  declined  rapidly  and  is 
extirpated  from  the  wild  today.  A 
captive  population  has  been  established 
and  is  maintained  at  several  mainland 
zoos  including  the  Bronx.  Philadelphia, 
and  National  Zoos.  Once  the  brown  tree 
snake  is  brought  under  control,  it  is 
hoped  that  the  Guam  Micronesian 
kingfisher  can  be  reintroduced  in  the 
wild  using  the  progeny  produced  by 
these  captive  flocks. 

Three  of  the  six  forest  species,  all 
endemic  to  Guam,  have  not  been 
observed  in  the  wild  for  several  years 
and  are  believed  to  be  extinct:  the  little 
Mariana  fruit  bat.  Guam  broadbill,  and 
the  Guam  bridled  white-eye.  No  records 
of  the  little  Mariana  fruit  bat  exist  after 
1968.  In  1983.  the  Guam  broadbill  was 
restricted  to  a  small  area  at  the  north 
end  of  the  island  and  the  population 
was  estimated  to  be  under  100 
individuals.  Two  sightings  of 
individuals  were  made  in  1984:  One  in 
March  in  Northwest  Field,  and  one  in 
August  adjacent  to  the  Navy  golf  course 
in  Barrigada  (USFWS  1990a).  A  single 


broadbill  was  possibly  heard  in  the 
Naval  Communications  area  in  1988 
(U.S.  Na\7  1989).  Since  then,  the 
broadbill  has  virtually  disappeared  from 
the  island.  Fewer  than  50  bridled  white- 
eyes  were  thought  to  survive  in  1983. 
The  last  individual  was  observed  in 
June  of  that  year  (Beck  1984). 

The  areas  for  which  the  Service 
proposed  critical  habitat  designation  are 
those  identified  as  "high  priority 
essential  habitat"  and  "essential 
habitat"  in  the  two  recovery  plans  for 
these  species  (USFWS  1990a  and 
USFWS  1990b).  The  total  acreage  of  the 
proposed  areas  is  approximately  16.893 
acres  (6.837  hectares  (ha))  in  northern 
Guam  and  7.669  acres  (3,104  ha)  in 
southern  Guam,  for  a  total  of  24,562 
acres  (9.944  ha)  island  wide.  About  83 
percent  of  the  land  within  the  proposed 
critical  habitat  of  the  six  forest  species 
on  Guam  is  in  Federal  ownership  and  is 
predominantly  under  the  jurisdiction  of 
either  the  U.S.  Navy  or  the  U.S.  Air 
Force.  Approximately  14.5  percent  is 
owned  by  the  Government  of  Guam, 
while  the  remaining  3.5  percent  is  in 
private  ownership. 

Certain  forest  areas  on  Guam  must  be 
given  special  management  if  the 
remaining  forest  species  are  to  survive. 
They  consist  of  relatively  contiguous 
tracts  of  forest  types,  including  mature 
limestone  forests,  mixed  woodlands, 
second  growth  stands,  coastal  strand 
forests,  coconut  forests,  and  ravine 
forests.  All  are  habitat  types  favored  by 
Guam  forest  species.  When  isolated 
from  excessive  human  disturbance,  such 
forest  types  fulfill  the  habitat 
requirements  of  the  Mariana  crow  and 
Mariana  fruit  bat  in  providing  relatively 
large,  contiguous  tracts  of  forest  with  a 
minimum  of  human  disturbance.  The 
Service  believes  that  the  Guam 
Micronesian  kingfisher  could  be 
reintroduced  to  these  protected  areas  as 
well. 

Protection  of  these  areas  would  allow 
for  the  continued  survival  of  the  species 
that  are  either  currently  restricted  to  a 
small  fraction  of  their  former  historical 
range  or  extirpated  from  the  wild  in 
Guam.  A  key  management  consideration 
common  to  all  of  Guam's  native 
terrestrial  species  is  control  of  the 
introduced  brown  tree  snake,  which  was 
a  major  factor  in  the  population  declines 
of  these  species.  Conservation  of  these 
species  will  be  substantially  enhanced 
through  protection  and  management  of 
key  portions  of  their  historic  range. 

The  endangered  species  problems  on 
Guam  are  complex,  and  the  Service 
believes  that  a  cooperative,  proactive 
approach  to  species  and  habitat 
management  will  yield  the  best  chances 
for  survival  and  recovery  of  these 


species  in  the  wild.  The  Government  of 
Guam  and  the  Federal  government  share 
common  goals  for  the  recovery  of 
endangered  and  threatened  species, 
protection  of  native  flora  and  fauna, 
conservation  of  unique  ecosystems,  and 
maintenance  of  native  biological 
diversity.  The  Government  of  Guam  and 
the  Federal  govemm.ent  must  continue 
cooperative  efforts  to  develop  and 
implement  programs  for  the  recovery  of 
endangered  and  threatened  species,  and 
to  protect  key  habitats  in  perpetuity 
with  the  common  goal  of  reversing  the 
wildlife  extinction  crisis  facing  Guam. 

To  meet  these  shared  goals  and  to 
more  effectively  manage  the  essential 
habitat  needed  for  the  recovery  of  all  of 
Guam's  endangered  species,  the  Service 
established  the  Guam  National  Wildlife 
Refuge  on  certain  lands  and  waters  of 
Guam  to  be  managed  in  a  coordinated 
manner  by  the  Sen' ice.  Government  of 
Guam.  U.S.  Navy,  and  U.S.  Air  Force. 
The  purposes  for  establishing  this  refuge 
are:  (1)  "To  protect  and  restore  essential 
habitats  and  provide  for  recovery 
actions  for  Guam's  endangered  and 
threatened  species:  (2)  to  conserve 
migrator>'  species  and  their  habitats:  (3) 
to  protect  and  manage  other  native 
wildlife  and  their  habitats;  (4)  to  control 
predation  of  native  species,  particularly 
by  the  brown  tree  snake:  (5)  to 
complement  ongoing  Government  of 
Guam  and  Department  of  Defense  (DOD) 
programs  in  natural  resource 
management,  conservation,  law 
enforcement,  research,  and  education; 
(6)  to  provide  opportunities  for  public 
education,  en  joj  ment  of  wildlife, 
cultural  use  of  resources,  and  sciontl.lc 
research;  and  (7)  to  maintain  the  scenic 
values  of  the  protected  areas.  The  Guam 
National  Wildlife  Refuge  is  estauIislieJ 
as  an  overlay  refuge  on  22,477  Lcres, 
through  a  memorandum  of 
understanding  and  managed  through 
cooperative  agreements  among  the  U.S. 
Navy,  U.S.  Air  Force,  and  Service.  The 
Service  owns  an  additional  371  acres  in 
fee  title.  Of  these  lands.  21.204  acres 
were  proposed  as  critical  habitat  in  the 
1991  proposal. 

Summary  of  Comments  and 
Recommendations 

In  the  June  14.  1991.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule  to  designate 
critical  habitat  on  Guam.  Appropnate 
State  agencies,  county  governments, 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment. 
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A  public  l.earing  on  the  proposed  rule 
was  announced  in  the  Federal  Register 
on  July  12, 1991.  and  was  held  on  July 
31.  1991  (56  FR  27485).  The  initial 
comment  period  for  the  proposed  rule 
ended  August  13, 1991.  A  request  was 
received  on  August  8,  1991,  by  the 
Guam  Urunao  Resort  Corporation,  to 
reopen  the  comment  period.  The 
Service  reof>ened  the  comment  period 
from  October  15,  1991,  until  October  31, 

1991,  to  obtain  additional  infonnation 
on  the  economic  impacts  of  the 
proposed  designation  of  critical  habitat. 
This  comment  period  was  announced  in 
tbe  Federal  Register  (56  FR  516h8)  and 
in  the  Parific  Daily  News. 

The  CGinment  period  was  reopened 
again  from  lune  12, 1992,  until  July  15, 

1992,  due  to  the  availability  of  an 
Environmental  Assessment  pertaining  to 
the  establishment  of  an  overlay  refuge 
on  Guam  c  d  a  re<;uest  to  reopen  the 
comment  period  by  the  National 
Wildlife  Federation.  This  comment 
period  was  announced  in  the  Federal 
Register  (57  FR  25007)  and  advertised 
in  the  Pacific  Daily  News. 

The  Ser\'ice  reopened  the  comment 
period  from  March  1.  1993,  until  March 
31,  1993,  based  on  the  availahilit}  of  a 
revised  Environmental  Assessment 
pertaining  to  the  establishment  of  an 
overlay  refuge.  This  co.mment  period 
was  announced  in  the  Federal  Register 
(58  FR  11821)  and  also  sdverli.sed  in  the 
Pacific  Daily  News. 

Summary  of  Comments 

The  pLiblic  con:ment  pe.nod  for  the 
cli^signntion  of  critical  habitat  fcr 
fTidnngered  species  on  Guam  was  open 
a  total  of  140  days.  During  this  time,  a 
total  of  65  comments  wv^re  rt>ce!ved 
f;om  75  co""  nenters.  Of  uhe  85 
comments,  ;,3  (70  percent)  supported 
the  designation  of  critical  habitat  as 
proposed,  18  (21  percent)  oppor^ed  the 
designation  of  critical  habitat,  and  8  (9 
percent)  had  various  opinions  that 
neither  expressly  supported  nor 
cppos^d  the  designation  of  criticnl 
h<-.bitat.  Also,  of  the  85  comments,  13 
(15  p<^rcent)  supported  the 
e.;tablistiment  of  an  ovprlav  refugf:'. 
while  3  (4  percent)  stated  that  a:i 
overlay  refug*^  alone  would  not  be 
S'jfficicnt  to  protect  endmgered  species 
on  Guam. 

/.".iue  1;  Several  respondents 
maintained  that  opposition  to  critical 
habitat  revolves  around  a  few  local 
families  and  their  economic  interests  in 
their  property,  that  Guam's  forests  are 
worth  more  than  additional 
development,  and  that  most  of  Guam's 
people  supf-nrt  protection  of  Guam's 
forests  ovei  v.ommercial  dfvelopnent. 


Sen'ice  Response:  The  endangered 
species  problems  on  Guam  are  complex, 
and  the  Service  believes  that  a 
cooperative,  proactive  approach  to  both 
species  and  habitat  management  will 
yield  the  best  chances  for  the  long-term 
.survival  and  recovery  of  these  species  in 
the  wild.  To  meet  these  shared  goals 
and  to  more  effectively  manage  the 
essential  habitat  needed  for  the  recovery 
of  all  of  Guam's  endangered  species,  the 
Service  established  a  National  Wildlife 
Refuge  (Refuge)  on  most  of  the  Federal 
lands  proposed  as  critical  habitat  and 
certain  waters  of  Guam  to  be  managed 
by  the  Service,  the  Government  of 
Guam,  U.S.  Navy,  and  U.S.  Air  Force. 
The  Service  believes  that  the 
establishment  of  the  Refuge  adequately 
protetis  Guam's  forests  and  the  spedes 
that  depend  on  them. 

Issue  2:  Some  respondents  expressed 
the  need  for  both  the  designation  of 
critical  habitat  and  an  overlay  refuge  to 
adequately  protect  endangered  species 
and  their  habitats  on  Guam.  The  overlay 
refa';e  alone,  they  maintained,  will  not 
provide  the  controls  necessary  to  protett 
endangered  species,  and,  at  a  minimum, 
criticol  habitat  needs  to  be  designated. 

Sen'ice  Bcf^punse:  The  designatic.n  of 
criticel  habitat  would  have  provided 
some  extra  assurances  that  actions 
funddd,  authorized,  or  carried  out  by  the 
Fedeta!  government  would  not  destroy 
or  adversely  modify  habitat  needed  by 
GuaiTi  forest  species.  Unless  there  is 
such  Federal  involvement,  the 
designation  of  critical  habitat  does  not 
affect  actions  of  private  l.Hidowners  or 
local  government  activities.  The 
establishment  of  a  National  Wildlife 
Refuge,  on  the  other  hand,  allows  for  the 
proletlion  and  active  management  of 
Refug>>  lands.  Therefore,  the  Service  has 
determined  that  the  designation  of 
cri;i(4il  iirib'tat  would  \icld  no  net 
hs.'iiefits  above  those  provided  by  the 
Refuge  and  the  designation  of  critical 
habitat  in  conjunction  with  the 
establishment  of  the  Refuge  is  not 
required  for  the  protection  of  Guam's 
endangered  species. 

Issve  3:  Support  was  expressed  for 
crititxl  habitat  as  a  deterrent  to 
development.  Coni.ments  maintained 
that  development  has  im::)roved  Guam's 
economy  and  destroyed  niuch  of  its 
ecology,  thdt  there  is  a  huge  need  to 
curtail  development  and  military 
expatlrion  on  Guam  and  that  critical 
habitat  designation  will  help  indigenous 
people  to  protect  their  natural  heritage 
and  honor  the  memory  of  their 
ancestors. 

St'n-ire  Response:  The  Service  expects 
that  the  establishment  of  the  Refuge  will 
be  adequate  to  protect  Guam's 
endangered  forest  species  and  the 


habitats  on  which  they  depend. 
However,  the  establishment  of  the 
Refuge  will  not  aflect  the  extent  of 
development  or  the  possibility  of 
military  expansion  outside  of  the  areas 
designated  for  protection. 

Issue  5:  Opposition  was  expressed  to 
the  exclusion  of  private  lands  from 
critical  habitat  designation. 

Service  Response:  No  lands  on  Guam 
are  currently  being  considered  for 
critical  habitat  designation.  Private 
lands  were  not  included  in  the  Refuge 
because  of  prohibitive  costs  associated 
with  land  acquisition.  The  Service 
believes  that  the  Guam  National 
Wildlife  Refuge  provides  for  increased 
protection,  management,  and  program 
hinding  for  the  bulk  of  essential  forest 
habitat  on  Guam,  and  that  the  protection 
of  endangered  forest  species'  habitat  on 
private  lands  would  best  be 
accomplished  through  existing 
environmental  compliance  processes. 

Issue  6:  Opposition  to  critical  habitat 
designation  was  expressed  on  the 
grounds  that  it  would  place  serious 
economic  and  operational  constraints 
on  potential  military  and  private 
development  activities.  The  economic 
analysis  pertaining  to  the  proposed  rule 
was  criticized  as  not  adequately 
addressing  real  economic  impacts. 

Service  Response:  The  purpoise  of  the 
economic  analysis  on  the  designation  of 
critical  habitat  is  to  gather  the  best 
available  data  on  economic  or  other 
impacts  of  the  proposed  critical  habitat 
designation  to  assist  in  determining 
whether  adjustments  should  be  made 
before  the  critical  habitat  designation  is 
made  final.  The  economic  analysis 
addressed  the  possible  impacts  of  the 
critical  habitat  designation  on  Federal. 
Territory  of  Guam,  and  local 
landowners  and  the  regional  and 
national  economies.  The  analysis  was 
conducted  by  examining  the  possible 
ways  the  designation  of  critical  habitat 
m.ight  restrict  the  use  of  Federal  funds 
or  pemiits  for  activities  affecting  or 
affected  by  the  designation.  Use  of 
private,  Territor>'  of  Guam,  or  local 
funds  for  activities  that  do  not  require 
a  Federal  pennit  is  not  restricted  by  a 
critical  habitat  designation  and  was 
beyond  the  .scope  of  the  economic 
analysis.  The  economic  analysis  was 
conducted  using  the  best  information 
available,  and  it  addressed  the  economic 
impacts  to  the  greatest  extent  possible. 

the  effects  of  establishing  the  Refuge 
on  the  economic  environment  were  also 
evaluated  in  the  Environmental 
Assassment  for  the  Guam  National 
Wildlife  Refuge.  Because  the  Service  is 
only  including  Federal  lands  within  the 
Refuge,  and  given  the  restrictions  of  the 
Act  upon  Federal  lands,  the  potential 
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development  of  important  native  forest 
lands  in  Federal  ownership,  even 
without  the  establishment  of  a  Refuge, 
is  not  liltely. 

Issue  7:  The  opinion  was  expressed 
that  critical  habitat  designation  alone 
does  not  adequately  address  endangered 
species  concerns  on  Guam. 
Development  pressure  and  additional 
military  uses  were  predicted  to  take 
over,  and  concern  was  indicated  that, 
unless  adequate,  high  quality,  habitat  is 
protected  now,  it  will  not  be  available 
for  reintroductions. 

Service  Besponse: The  Ser\ice 
strongly  agrees  with  these  concerns  and, 
therefore,  has  established  the  Guam 
National  Wildlife  Refuge.  The  purposes 
for  establishing  the  Refuge  are:  (1)  To 
protect  and  restore  essential  habitats 
and  provide  for  recovery  actions  for 
Guam's  endangered  and!  threatened 
species  (which  include  reintroductions); 
(2)  to  conserve  migratory  species  and 
their  habitats;  (3)  to  protect  and  manage 
migratory  species  and  other  native 
wildlife  and  their  habitats;  (4)  to  control 
predation  upon  native  species, 
particularly  by  the  brown  tree  snake;  (5) 
to  complement  ongoing  Government  of 
Guam  and  Department  of  Defense  (DOD) 
programs  in  natural  resource 
management,  conservation,  law 
enforcement,  research,  and  education; 
(6)  to  provide  opportunities  for  public 
education,  enjoyment  of  wildlife, 
cultural  use  of  resources,  and  scientific 
research;  and.  (7)  to  maintain  the  scenic 
values  of  the  protected  areiis.  The 
Refuge  has  been  established  through  a 
memorandum  of  understanding  and 
managed  through  cooperative 
agreements  among  the  U.S.  Navy.  U.S. 
Air  Force,  and  Service.  The  Service  has 
determined  that  the  establishment  of  the 
Refuge  adequately  addresses  the  threats 
to  the  endangered  forest  species  on 
Guam  and  provides  for  the  protection  of 
their  habitat. 

Issue  8:  Critical  habitat  designation 
was  opposed  for  including  too  much 
land. 

Service  Response:  No  habitat  is 
currently  being  considered  for 
designation  as  critical  habitat  on  Guam 
and  only  Federal  lands  are  included  in 
the  Refuge.  To  determine  which  lands 
the  Service  should  include  within  the 
boundaries  of  the  Refuge,  habitat  was 
evaluated  on  the  basis  of  its  biological 
importance  to  endangered  and 
threatened  species,  migratory  birds, 
other  native  wildlife,  and  the 
conservation  of  biological  diversity. 
Federal  lands  that  were  identified  as 
"essential  habitat"  in  published 
recovery  plans  for  endangered  forest 
birds,  waterbirds.  and  fruit  bats  were 
considered  priority  areas  for  protection- 


Other  areas  with  outstanding 
conservation  values  that  were 
considered  for  inclusion  in  the  Refuge 
included  wetlands,  migratory  bird 
foraging  and  loafing  areas,  and  sea  turtle 
nesting  beaches. 

Issue  9:  An  overlay  refuge  was 
supported  as  the  best  method  for  the 
protection  and  recovery  of  endangered 
species  on  Guam. 

Sen-ice  Response:  The  Serv  ice  agrees 
with  this  statement  and  has  established 
the  Guam  National  Wildhfe  Refuge. 

Issue  JO:  Critical  habitat  designation 
was  opposed  as  a  Federal  condemnation 
of  land  and  plot  to  steal  lands  from 
Guam's  people. 

Service  Response:  Designation  of 
critical  habitat  is  a  regulatory  exercise; 
it  is  not  a  Federal  condemnation  of  land. 
Designation  of  critical  habitat  does  not 
result  in  additional  legal  restrictions  on 
private  lands  unless  such  lands  are 
subject  to  actions  that  are  authorized, 
funded,  or  carried  out  by  Federal 
agencies.  Non-Federal,  as  well  as 
Federal  lands,  with  or  without 
designated  critical  habitat,  are  still 
subject  to  prohibitions  against  take  of 
listed  species  on  their  land,  pursuant  to 
section  9  of  the  Act.  Designation  of 
critical  habitat  is  a  requirement  of  the 
Endangered  Species  Act  for  threatened 
and  endangered  species  whenever  such 
designation  is  prudent  and 
determinable. 

Finding  and  Withdrawal 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent.  The 
constituent  elements  of  the  habitat  will 
be  protected  on  an  area  sufficient  to 
provide  for  the  conservation  of  listed 
species  through  refuge  designation.  A 
designation  of  critical  habitat  would 
have  provided  some  extra  assurances 
that  actions  funded,  authorized,  or 
carried  out  by  the  Federal  government 
would  not  destroy  or  adversely  modify 
habitat  needed  by  Guam  forest  species. 
Unless  such  Federal  involvement  exists, 
the  designation  of  critical  habitat  does 
not  affect  actions  of  private  landowners 
or  local  government  activities.  The 
establishment  of  the  Guam  National 
Wildlife  Refuge  allows  for  the 
protection  and  active  management  of 
refuge  lands.  Additionally,  many  more 
of  Guam's  native  species  will  directly 
benefit  from  management  provided  by 
the  Guam  National  Wildlife  Refuge.  By 
establishing  a  refuge  on  Guam,  most  of 
the  lands  identified  in  the  proposed  rule 
for  critical  habitat  will  benefit  from 
active  protection  and  wildlife 
management  programs  as  well  as 
increased  cooperation  among  the 
Service,  Government  of  Guam,  U.S. 
Navy,  and  U.S.  Air  Force.  A  total  of 


21,204  acres  originally  proposed  as 
critical  habitat  are  now  in  die  refuge, 
including  all  of  the  acreage  actually 
occupied  by  the  extant  forest  species. 
The  Service  will  maintain  a  resident 
staff  on  Guam  to  coordinate  and 
conduct  wildhfe  management,  research, 
and  educational  and  public  use 
programs  in  cooperation  and 
coordination  with  the  Government  of 
Guam  and  the  Service's  military  refuge 
partners.  Biological  monitoring,  wildlife 
and  habitat  enhancement  and  recovery 
programs,  and  brown  tree  snake  control 
programs  have  and  will  continue  to  be 
developed,  coordinated,  and 
implemented  by  the  cooperating 
agencies  within  the  framework  of  the 
refuge  cooperative  agreements.  Refuge 
establishment  enables  the  Service  to 
implement  research  and  endangered 
species  recovery  programs  that  could 
not  be  implemented  by  designating 
critical  habitat.  Law  enforcement  will 
continue  and  will  be  conducted  in 
conjunction  with  DOD  and  the 
Government  of  Guam. 

Although  the  proposed  critical  habitat 
included  slightly  different  military 
tracts  than  is  designated  in  the  Guam 
National  Wildlife  Refuge,  the  benefits  to 
endangered  species  will  not  decrease  as 
a  result  of  this  withdrawal.  Some  of  the 
DOD  lands  that  were  proposed  for 
critical  habitat  included  excess  military 
lands.  Also  included  were  operational 
areas,  such  as  runways,  industrial 
facilities,  and  urbanized  areas,  which 
did  not  contain  the  constituent  elements 
of  the  habitat  needed  by  listed  species. 
Therefore,  the  proposed  critical  habitat 
included  more  DOD  land  than  was 
necessary  to  support  recovered 
populations  of  endangered  species  on 
Guam.  The  Service  has  determined  that 
elimination  of  these  operational  areas 
from  the  Guam  National  Wildlife  Refuge 
is  appropriate  and  does  not  diminish 
the  capability  to  provide  special 
management  to  endangered  species 
habitat. 

Private  lands  are  not  included  in  the 
Guam  National  Wildlife  Refuge.  Even 
though  these  lands  contain  habitat  for 
forest  species,  the  acquisition  of  private 
lands  was  not  considered  for  the  refuge 
because  of  prohibitive  costs  as.sociated 
with  land  acquisition.  Because  the 
Guam  National  Wildlife  Refuge  provides 
for  increased  protection,  management, 
and  program  funding  for  21.204  acres  of 
essential  forest  habitat,  the  protection  of 
endangered  forest  species'  habitat  on 
private  lands  would  best  be 
accomplished  through  existing 
environmental  compliance  processes.  In 
addition,  lands  owned  by  the 
Government  of  Guam  were  excluded 
from  the  Guam  National  Wildlife 
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Refuge.  Approximately  4,000  acres  of 
land  owned  by  the  Government  of  Guam 
contain  habitat  for  listed  species.  Most 
of  this  land  is  currently  contained  in 
conservation  areas  protected  through 
local  regulation.  Should  the  Service 
conclude  that  designation  of  critical 
habitat  would  be  prudent  at  some  future 
time,  a  new  proposal  would  be  required 
with  the  appropriate  public  comment 
and  response.  Among  the  circumstances 
which  could  prompt  such 
reconsideration  would  be  a  decision  by 
the  U.S.  Navy  or  Air  Force  to  "excess" 
military  lands  which  are  now  part  of  the 
overlay  refuge. 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966  (16  U.S.C. 
668dd-668ee)  provides  guidelines  and 
directives  for  the  conser\'ation  of 
"species  threatened  with  extinction"  on 
all  refuge  lands.  In  light  of  this  and 
other  legal  mandates,  the  Guam 
National  Wildlife  Refuge  will  provide 
special  management  and  protection  for 
Guam's  endangered  species.  Section 
3(5)(A)(i)  of  the  Endangered  Species  Act 
defines  "critical  habitat",  in  part,  as 
specific  areas  "which  may  require 
special  management  considerations  or 
protection."  Because  the  designation  of 
critical  habitat  would  not  yield  any 
additional  benefits  above  those 
provided  by  the  refuge,  the  designation 
of  critical  habitat  on  Guam  is  found  to 
be  not  prudent.  In  compliance  with 
4(b)(6)(B)(ii)  of  the  Act  of  1973,  as 
amended,  the  Service  withdraws  its 
proposed  rule  of  June  14,  1991,  to 
designate  critical  habitat  for  six 
endangered  forest  species  on  Guam. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Service's  Honolulu  Field  Office  (see 
ADDRESSES  above). 
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The  primary  author  of  this 
withdrawal  notice  is  Elizabeth  Sharpe, 
Ecological  Services,  Pacific  Islands 
Office,  U.S.  Fish  and  Wildlife  Ser\  ice 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  section 
4(b){6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq). 

Dated:  March  29.  1994. 

Robert  P.  Davison, 

Acting  Assistant  Secretary' for  Fish  and 
Wildlife  and  Parks. 
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ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  certain  allocative 
regulations  governing  fishing  for  halibut 
in  Regulatory  Area  4B  as  recommended 
by  the  North  Pacific  Fishery 
Management  Council  (Council).  This 
action  is  necessary  to  enhance  the 
fishing  opportunities  of  small,  locally 
based  vessels  in  Area  4B.  It  is  intended 
to  further  the  goals  and  objectives  of  the 
Council  with  respect  to  the  Pacific 
halibut  fishery. 

DATES:  Comments  on  the  proposed  rule 
and  supporting  documents,  especially 
the  environmental  assessment/ 
regulator^'  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA),  are  invited  until  April  29, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division,  NMFS, 
709  W.  9th  Street,  room  457-1,  P.O.  Box 
21668,  Juneau,  AK  99802-1668.  Copies 
of  the  EA/RIR/IRFA  may  be  obtained  by 
contacting  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510,  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
J.  C.  Ginter,  Fisher)'  Management 
Biologist,  NMFS,  Alaska  Region,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  fishery  for  Pacific  halibut 
[Hippoglossus  stenolepis)  off  the  coasts 
of  Alaska,  British  Columbia, 
Washington,  Oregon,  and  California  is 
governed  by  the  Convention  for  tlie 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  the 
Bering  Sea  (Convention)  signed  by  the 
United  States  and  Canada  in  1953.  The 
Convention  is  carried  out  by  the 
International  Pacific  Halibut 
Commission  (IPHC),  which  develops 
regulations  to  manage  the  fishery.  'The 
United  States  and  Canada  amended  the 
Convention  in  1979.  The  Northern 
Pacific  Halibut  Act  of  1982  (Halibut  Act, 


Pub.  L.  97-176)  was  subsequently 
enacted  to  give  effect  to  the  1979 
Protocol. 

Section  5(c)  of  the  Halibut  Act 
provides  for  the  appropriate  Regional 
Fishery  Management  Council  under  the 
Magnuson  Act  to  develop  regulations, 
including  limited  access  regulations, 
governing  the  U.S.  portion  of 
Convention  waters  and  applicable  to 
nationals  or  vessels  of  the  United  States, 
which  are  in  addition  to,  and  not  in 
conflict  with,  regulations  adopted  by  the 
IPHC.  Since  1987  NMFS  has  interpreted 
this  provision  to  mean  that  regulations 
having  domestic  allocation  of  the  Pacific 
halibut  resource  as  a  primary  purpose 
would  be  developed  by  the  Council 
with  respect  to  Alaska  and  by  the 
Pacific  Fishery  Management  Council 
with  respect  to  Washington,  Oregon, 
and  California.  Regulations  having 
biological  conservation  as  a  primary 
purpose  are  developed  by  the  IPHC. 
This  policy  does  not  necessarily  prevent 
either  Regional  Council  from  developing 
biological  conservation  regulations  that 
are  in  addition  to  and  not  in  conflict 
with  IPHC  regulations.  Neither  does  the 
policy  necessarily  prevent  the  IPHC 
from  developing  regulations  that  have 
secondary  domestic  allocation  effects. 

Area  4B  Allocation 

To  determine  the  need  for  domestic 
allocation  of  Pacific  halibut,  the  Council 
solicited  regulatory  proposals  from  the 
public  in  July  1993.  The  Council 
received  two  such  proposals  that  were 
reviewed  and  evaluated  by  the  Council's 
Halibut  Regulatory  Amendment 
Advisory  Group  (RAAG).  At  its  meeting 
of  September  21-26. 1993,  the  Council 
reviewed  recommendations  of  the 
RAAG  and  decided  to  take  action  on 
one  proposal  concerning  the  Area  4B 
fishery.  The  other  proposal,  which  is 
undergoing  further  study,  concerned 
allocations  to  the  halibut  charter  boat 
fishery. 

The  Area  4B  allocation  proposal  is 
designed  to  ameliorate  the  effects 
caused  by  the  differing  harvest  abilities 
of  vessel  operators  who  catch  and  land 
all  their  halibut  harvest  in  Area  4B, 
principally  at  the  Aleutian  Islands 
community  of  Atka  (single-area  vessels), 
and  who  catch  and  land  halibut  in  other 
areas  as  well  as  Area  48  (multiple-area 
vessels).  Most  single-area  vessels  are 
small  relative  to  most  multiple-area 
vessels.  This  size  differential  means  that 
multiple-area  vessel  operators  have  an 
advantage  in  fishing  power  (i.e.,  a  larger 
vessel  has  more  space  for  fish,  Kiel,  and 
crew)  and  in  fishing  time  (i.e.,  a  larger 
vessel  can  fish  in  weather  conditions 
that  would  prevent  smaller  vessels  froii 
fishing). 
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The  Atka  Fishermen's  Association 
(AFA),  which  submitted  the  Area  4B 
proposal  and  represents  the  interests  of 
the  single-area  vessel  operators,  believes 
that  the  single-area  vessel  operators  are 
competitively  disadvantaged  relative  to 
multiple-area  vessel  ofHjrators.  To 
eliminate  this  competitive  disadvantage, 
AFA  proposed  reserving  20  percent  of 
the  Area  4B  catch  limit  for  a  series  of 
12-hour  fishing  periods  to  be  fished 
prior  to  tlie  general  open  fishing  period 
for  Area  4B  in  August.  AFA  also 
proposed  a  5,000  pound  trip  Hmit 
during  the  early  season  12-hour 
openings.  Any  amount  of  the  20  percent 
reser\'e  that  is  not  harvested  during  the 
early  season  openings  v^ould  be  made 
available  in  the  later  .season  openings.  In 
making  its  proposal,  AFA  assumed 
continuation  of  the  existing  clearance 
requirement  for  multiple-area  vessel 
operators  fishing  in  Area  4.  Generally, 
this  requirement  at  §  301.14  provides  for 
vessel  clearance  prior  to  fishing  during 
any  fishing  period  in  any  part  of  Area 
4  and  before  unloading  any  halibut 
caught  in  this  area.  Single-area  vessel 
operators  fishing  in  Area  43  are  not 
required  to  obtain  clearance.  The 
proposed  combination  of  the  5,000- 
pound  trip  limit,  the  12-hour  fishing 
period,  and  the  vessel  clearance 
requirement  was  intended  to  provide  a 
competitive  advantage  to  single-area 
vessel  operators  by  discouraging 
multiple-area  vessel  operators  from 
participating  during  the  early  season 
fishing  periods. 

The  EPHC  has  some  exfHjrience  in 
using  short  fishing  periods  to  control 
halibut  harvests.  Since  1989,  the  IPHC 
has  managed  the  Area  43  fishery  with 
early  season  12-hour  fishing  periods  and 
later  season  periods  of  2  to  4  days 
duration.  However,  AFA  did  not  believe 
that  these  measures  provided  the 
harvest  allocation  priority  it  needed  to 
compete  adequately  with  multiple-area 
vessels  operated  in  Area  43.  For 
example,  during  the  3-year  period  1991. 
1992,  and  1993,  an  average  of  11  single- 
area  vessels  were  operated  during  the 
early  season  fishing  periods  (i.e.,  prior 
to  the  August  and  later  fishing  periods) 
along  with  an  average  of  26  multiple- 
area  vessels.  Fishermen  operating 
single-area  vessels  harvested  about 
44,300  pounds  per  year  on  average 
during  the  early  seasons  of  1991-1993, 
while  the  comparable  average  harvest  of 
fi.shermen  operating  multiple-area 
vessels  was  about  394.300  pounds  per 


year.  This  resulted  in  fishermen 
operating  single-area  vessels  taking 
about  15.2  percent  of  the  total  early 
season  harvest  on  average  and 
fishermen  operating  multiple-area 
vessels  taking  about  84.8  percent  on 
average.  However,  the  early  season 
harvest  taken  by  fishermen  operating 
single-area  vessels  amounted  to  only  2.3 
percent  per  year  on  average  of  the  total 
catch  for  the  entire  season  in  Area  43. 

After  reviewing  these  and  other  data 
presented  in  the  draft  EA/RIR/ERFA  and 
public  testimony,  the  Council,  at  its 
meeting  of  January  11-15.  1994.  decided 
to  recommend  to  the  Secretary  of 
Commerce  that  15  percent  of  the  Area 
4B  catch  limit  be  reserved  for  the  early 
season  fishery  during  which  there 
would  be  a  10,000-pound  trip  limit. 
Reserving  15  percent  was  a  compromise, 
an  amount  midway  between  the  amount 
recommended  by  AFA,  20  percent,  and 
the  10  percent  reserved  in  Area  4B  since 
1989.  The  IPHC,  at  its  meeting  of 
Januar)'  25-28,  1994.  established  the 
1994  halibut  catch  lim.it  for  Area  43  as 
2,100,000  pounds;  15  percent  of  this 
amount  is  315,000  pounds.  In  the  Area 
43  early  season  proposal  by  IPHC, 
single-area  vessels  could  fish  one  24- 
hour  period  on  June  &-7,  1994,  and 
during  31  12-hour  periods  occurring 
every  other  day  between  June  15  and 
August  14, 1994.  If  at  any  time  a  total 
of  315,000  pounds  was  harvested,  the 
area  would  be  closed  to  fishing  until 
August  15,  1994.  If  a  total  of  315,000 
pounds  was  not  taken  by  August  15,  the 
difference  between  315,000  pounds  and 
the  amount  taken  would  be  added  to  the 
1,785,000  allocated  for  the  season 
beginning  August  15, 1994. 

NMFS,  upon  reviewing  the  Council's 
recommendation,  the  EA/RIR/IRFA.  and 
public  testimony,  has  preliminarily 
determined  that  a  rule  implementing  the 
Council's  recommendation  is  necessary 
for  conservation  and  management  of  the 
Pacific  halibut  fishery.  Therefore,  NMFS 
proposes  this  rule  for  public  comment. 

Classification 

The  EA/RIR/IRFA  prepared  for  this 
proposed  rule  supports  the 
determination  that  this  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  All 
25  vessels  that  participated  in  the  early 
season  halibut  fishery  in  Area  4B  in 
1993  are  small  entities.  Of  these  25 
vessels,  seven  vessels  (28  percent)  had 
halibut  landings  over  10,000  pounds. 
One  vessel  landed  30,000  pounds,  the 


other  six  vessels  landed  less  than  30,000 
pounds.  It  is  estimated  that,  due  to  this 
rule's  10,000-pound  trip  limit,  the 
vessels  affected  may  experience  a 
reduction  in  annual  gross  revenue  of  at 
least  5  percent.  As  such,  the  percentage 
of  small  entities  so  affected,  over  20 
percent  of  the  total  small  entities 
affected  by  this  rule,  as  well  as  the 
economic  effect  expected  is  sufficient  to 
require  an  IRFA.  Further  analysis 
supporting  this  determination  can  be 
found  in  the  EA-'RIRARFA  prepared  for 
this  proposed  rule  (see  ADDRESSES). 
This  proposed  rule  is  not  subject  to 
review  under  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  301 

Fisheries,  Treaties. 
Dated:  March  29. 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fis/ienes  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  301  is  proposed 
to  be  amended  as  follows: 

PART  301— PAaFIC  HAUBUT 
FISHERIES 

1.  The  authority  citation  for  50  CFR 
part  301  continues  to  read  as  follows: 

Authority:  5  UST  5;  Tl.AS  2900;  16  U.S.C 

773-773k. 

2.  Section  301.7  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  301 .7    FisMng  periods. 

(0  Notwithstanding  paragraph  (a)  of 
this  section.  Area  4B  will  be  closed  to 
halibut  fishing  when  315.000  pounds 
(143  metric  tons)  of  the  catch  limit 
specified  in  §  301.10(a)  of  this  part  has 
been  taken,  and  will  reopen  as 
scheduled  on  August  15  for  the 
remaining  catch  limit. 

3.  Section  301.11  is  amended  by 
revising  paragraph  if]  to  read  as  follows: 

§301.11    FIstiing  period  ttmits. 

(g)  Notwithstanding  paragraph  (e)  of 
this  section,  all  vessels  fishing  in  Area 
4B  shall  be  limited  to  a  maximum  catch 
of  10.000  pounds  (4.5  mt)  of  halibut  per 
fishing  period  from  June  6  through 
August  14  inclusive. 
***** 

[FR  Dcx;.  94-7934  Filed  3-30-94;  1:04  pm| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rocky  Mountain  Region  Crested  Butte 
Ski  Area  Expansion,  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forest,  Gunnison  County,  CO 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  upgrade 
and  expand  the  Crested  Butte  Ski  Area. 
The  proposal  includes  constructing  new 
North  Face  and  Third  Bowl  lifts  and 
runs,  constructing  a  restaurant  at  the  top 
of  the  Silver  Queen  lift,  and  the 
development  of  Crested  Butte  North  on 
Snodgrass  Mountain.  All  proposed 
developments  on  National  Forest 
System  lands  have  been  allocated  to  ski 
area  use  in  the  Forest  Plan.  That 
decision  will  not  be  reconsidered  in  the 
EIS,  unless  an  effect  on  some  significant 
resource  which  cannot  be  mitigated  is 
discovered  through  this  analysis.  The 
ski  area  operates  under  a  special-use 
permit  granted  to  the  Crested  Butte  Ski 
Area,  Inc.  The  proposal  would  increase 
the  Crested  Butte  Mountain  capacity  by 
approximately  20%.  The  Crested  Butte 
North  ski  area  expansion  may  lead  to 
the  development  of  North  Village  on 
private  land  at  the  Base  of  Snodgrass 
Mountain. 

The  expansion  proposal  will  help 
maintain  Crested  Butte's  standing  as  a 
world  class  resort  by  enhancing  skier 
capacity  and  the  quahty  of  the  Crested 
Butte  skiing  experience. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  1. 1994.  The  draft  EIS 
is  scheduled  for  publication  in 
September  1995  and  the  final  EIS  and 
Record  of  Decision  (ROD)  in  March 


1996.  A  general  information  meeting 
will  be  held  at  Emerald  Ballroom  at 
Crested  Mountain  Village  in  the  Town 
of  Crested  Butte  at  7  p.m.  on  March  29, 
1993. 

ADDRESSES:  Send  written  comments  to 
Crested  Butte  Ski  Area  Analysis,  USDA 
Forest  Service,  2250  Highway  50,  Delta, 
Colorado  81416. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Burch,  Forest  Planner,  (303)  874-7691 
or  Craig  Magwire,  (303)  641-0471. 
SUPPLEMENTARY  INFORMATION:  The 
proposal  for  expansion  at  Crested  Butte 
wiW  cover  improvements  planned  to 
take  place  over  the  next  decade. 

The  EIS  will  provide  information  and 
analysis  to  support  three  different  Forest 
Service  decisions  on  the  Crested  Butte 
expansion  proposal. 

1.  Part  of^the  proposal  includes 
improvements  on  the  main  mountain 
previously  analyzed  in  an 
environmental  assessment  and 
approved  in  1982.  The  1982  decisions 
are  more  than  five  years  old  and  need 
to  be  reviewed  to  ensure  all  important 
environmental  factors  have  been 
considered  and  analyzed  to  the  latest 
standards  before  major  construction 
begins. 

2.  Other  proposals  are  new 
developments  located  on  the  main 
mountain  within  the  area  currently 
served  by  lifts  and  will  be  reviewed  to 
minimize  or  avoid  environmental 
effects. 

3.  The  most  significant  part  of  Crested 
Butte  Ski  Corporation's  proposal  is  the 
development  of  Crested  Butte  North, 
which  is  off  the  main  mountain  outside 
the  area  currently  served  by  lifts,  but 
within  the  existing  permitted  ski  area 
boundary.  The  Crested  Butte  North 
proposals  have  been  previously 
examined  and  approved  in  a  1982 
environmental  assessment,  but  never 
built.  The  decision  to  be  made  regarding 
Qrested  Butte  North  is  whether,  based 
on  updated  environmental  analysis,  any 
significant  resource  concerns  not 
considered  in  previous  studies  would 
alter  previous  authorizations,  and  under 
what  specific  conditions  proposed 
development  might  be  authorized. 

All  of  the  ski  area  development 
proposals  are  within  the  existing  ski 
area  boundary.  Both  the  Forest  Plan  and 
the  Regional  Guide  allocate  this  area  to 
ski  area  use  and  development.  Decisions 
to  manage  the  area  within  the  ski  area 
boundary  for  ski  area  use  and 


development  will  be  revisited,  unless 
the  analysis  discovers  a  very  significant 
resource  effect  that  cannot  be  mitigated. 
At  this  point  we  do  not  anticipate  any 
effects  such  as  this. 

Other  agencies  will  use  the  EIS  to  aid 
in  making  their  decisions.  A  U.S.  Army 
Corps  of  Engineers  "404  Permit"  to 
dredge  and  fill  waters  and/or  wetlands 
may  be  required,  depending  upon 
which  alternative  is  selected  for 
Implementation.  The  U.S.  Fish  & 
Wildlife  Service  will  use  information 
developed  through  this  analysis  process 
to  formulate  their  findings  on  potential 
effects  to  Threatened  or  Endangered 
plant  and  animal  species.  Local  county 
and  city  officials  will  use  information 
developed  to  aid  in  their  planning  and 
decision  making  on  adjoining  private 
lands. 

The  Forest  Service  will  ask  the  U.S. 
Army  Corps  and  U.S.  Fish  &  Wildlife 
Service  to  cooperate  in  the 
environmental  analysis,  and  may 
request  cooperation  from  other  Local. 
State,  or  Federal  agencies. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  (DESI). 
Preliminary  internal  scoping  helped 
determine  the  need  for  an  EIS.  Issues,  or 
areas  of  concern,  identified  so  far 
include: 

(1)  Water  quality, 

(2)  Water  quantity  for  snow-making 
and  consumption, 

(3)  Vegetation, 

(4)  Wetlands, 

(5)  Air  quality, 

(6)  Wildhfe, 

(7)  Cultural  resources, 

(8)  Geologic  hazard, 

(9)  Avalanche  hazard, 

(10)  Recreational  opportunities 
(downhill  skiing  and  dispersed  winter 
recreation), 

(11)  Transportation  (highways,  air), 

(12)  Growth  impacts  on  local 
infrastructure,  and 

(13)  Other  social  and  economic 
impacts. 

Alternatives  to  be  considered  will 
address  di^erent  possible  locations  for 
facilities  including  lifts,  runs, 
restaurants,  roads  and  trails.  The  no 
action  alternative,  as  required  by  NEPA, 
will  be  considered  for  each  element  of 
the  proposal. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
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45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model,  803  F.2d  1016, 1022  (9th 
Circuit.  1986),  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
draft  environmental  impact  statement 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Please  note  that  comments  on  the  draft 
environmental  impact  statement  will  be 
regarded  as  public  information. 

The  Deciding  Official  will  be  Robert 
L.  Storch,  Forest  Supervisor.  Grand 
Mesa.  Uncompahgre  and  Gunnison 
National  Forest.  2250  Highway  50. 
Delta,  Colorado  81416. 


Dated:  March  17, 1994. 
Robert  L.  Storch, 

Forest  Supenisor. 

[PR  Doc  94-7941  Filed  4-1-94;  8:45  am] 

BILLING  CODE  341».11-M 

Rural  Electrification  Administration 

Cullman  Electric  Cooperative;  Finding 
of  No  Significant  Impact 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  Finding  of  No 
Significant  Impact  (FONSI)  with  respect 
to  a  proposed  new  headquarters  facility 
to  be  constructed  by  Cullman  Electric 
Cooperative  of  Cullman.  Alabama.  The 
FONSI  is  the  conclusion  of  an 
Environmental  Assessment  prepared  by 
REA  for  its  action  related  to  the  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch, 
Electric  Staff  Division,  REA.  South 
Agriculture  Building.  Washington,  DC 
20250.  telephone  (202)  720-1784. 
SUPPLEMENTARY  INFORMATION:  The  new 
headquarters  facility  is  to  be  located  on 
Eva  Road  approximately  V*  mile  south 
of  Highway  157  in  Cullman  County. 
Alabama.  The  project  as  proposed  will 
be  made  up  of  the  following  structures: 

A  15,337  square  foot  administration  building; 
A  27,041  square  foot  warehouse  building  of 

which  11,522  square  foot  will  house  the 

engineering,  construction  right-of-way,  and 

dispatch  offices; 
A  11,776  square  foot  maintenance  building 

which  will  house  the  transformer  shop  and 

truck  maintenance  shop; 
An  exterior  area  for  transformer  storage; 
A  pole  yard; 
A  pole  yard, 
A  covered  shed,  and 
A  fuel  depot  for  gasoline  and  diesel  fuel  with 

above  ground  storage  tanks. 

The  basic  structure  for  all  of  the 
buildings  will  be  a  pre-engineered  metal 
frame.  The  exterior  of  the 
administration  building  will  be  concrete 
block  and  brick  veneer  with  a  metal 
stud  backup.  The  exterior  of  the 
warehouse  and  maintenance  buildings 
will  be  concrete  block  with  a  concrete 
block  backup.  All  three  buildings  will 
have  single  slope  metal  roofs  which 
drain  to  gutters  and  doviTi  spouts. 

A  161/25  kV  substation  to  be  called 
the  Eva  Road  Substation  will  be 
constructed  on  the  same  tract  of  land  as 
the  new  headquarters  facility. 

Alternatives  to  constructing  the  new 
headquarters  as  proposed  include  no 


action,  an  alternative  15-acre  site  on  the 
north  side  of  Alabama  Highway  157 
between  Interstate  65  and  U.S.  Highway 
31,  and  an  alternative  20-acre  site  near 
the  intersection  of  Alabama  Highway  69 
and  Trimble  Road. 

Copies  of  the  Environmental 
Assessment  and  FONSI  can  be  obtained 
by  contacting  REA  at  the  address 
provided  herein  or  Mr.  Jerry 
Weathersby,  Cullman  Electric 
Cooperative.  P.O.  Box  1168,  Cullman 
Alabama  35056-1168  telephone  (205) 
737-3241. 

Dated:  March  28. 1994. 
Wally  Beyer, 

Administrator. 

[PR  Doc.  94-7907  Piled  4-1-94;  8:45  am] 

BILUNG  CODE  3410-19-P 


Soil  Conservation  Service 

Colorado  River  Salinity  Control 
Program  (CRSCP).  Moapa  Valley  Unit, 
Nevada 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  reversal  of  a  record  of 
decision. 

SUMMARY:  William  D.  Goddard, 
Responsible  Federal  Official  for  projects 
administered  under  the  provisions  of 
Title  II  of  the  Colorado  River  Basin 
Salinity  Control  Act  (Pub.  L.  93-320  as 
amended  by  Pub.  L.  98-569)  in  the  state 
of  Nevada,  is  hereby  providing 
notification  that  the  record  of  decision 
filed  in  58  FR  11584,  Friday,  February 
26,  1993,  to  proceed  with  installation  of 
the  Moapa  Valley  Unit  of  the  Colorado 
River  Salinity  Control  Program  is 
rescinded.  The  Muddy  Valley  Irrigation 
Company,  the  principal  in  the  project 
area,  has  withdravvTi  its  support.  No 
implementation  has  taken  place  to  date. 
Therefore  the  Soil  Conservation  Service 
is  terminating  activities  and  will  cease 
any  further  expenditure  for  technical 
assistance  under  the  CRSCP  in  Moapa 
Valley. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Goddard,  State 
Conservationist,  Soil  Conservation 
Service,  5301  Longley  Lane.  Bldg.  F, 
suite  201,  Reno.  NV  Bg.^ll,  Telephone 
(702)  784-5863. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.902,  Conservation  Ojx'rations 
Program.  Executive  Order  12372  regarding 
State  and  local  clearinghouse  review  of 
Federal  and  federally  assisted  programs  and 
projects  is  applicable! 
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Dated:  March  28. 1994. 
William  D.  Goddard. 

State  Conservationist. 

IFR  Doc.  94-7995  Filed  4-1-94;  «:45  ara| 

BILUNQ  CODE  3410-1S-M 


Little  Paint  Creek  Watershed, 
Allamakee  County,  lA 

AGENCY:  Soil  Conservation  Service. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  than  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Little  Paint  Creek  Watershed, 
Allamakee  County,  Iowa. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  R.  Vonk,  State  Conservationist, 
Soil  Conservation  Service.  Federal 
Building,  210  Walnut  St..  ste.  693,  Des 
Moines.  L\  50309. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Jeffrey  R.  Vonk,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  to  reduce 
floodwater  damages  and  water  quality 
impairments.  The  planned  works  of 
improvement  include  12  single  purpose 
floodwater  detention  structures,  spring 
protection  at  one  site,  two  livestock 
waste  management  systems,  and  land 
treatment  practices  on  880  acres. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jeffrey  R.  Vonk. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 


taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Lertty  Brown. 
Acting  State  Comervationist. 

Introduction 

The  Little  Paint  Creek  Watershed  is  a 
federally  assisted  action  authorized  for 
planning  under  Public  Law  83-566,  the 
Watershed  Protection  and  Flood 
Pre\ention  Act.  An  environmental 
assessment  wns  undertaken  by  the  Soil 
Conservation  Service  (SCS)  in 
conjunction  with  the  development  of 
the  watershed  plan.  This  assessment 
was  conducted  in  con.sultation  with 
local.  State  and  other  Federal  agencies 
as  well  as  with  interested  organizations 
and  individuals.  Data  developed  during 
the  assessment  are  available  for  public 
review  at  the  following  location:  Soil 
Conservation  Service,  Federal  Building, 
210  Walnut  St.,  ste.  693,  Des  Moines, 
Iowa  50309-2180. 

Recommended  Action 

Proposed  is  the  installation  of  880 
acres  of  land  treatment  measure  to  be 
applied  on  farms  for  reduction  of  sheet, 
rill,  and  steambank  erosion;  storage  and 
management  of  animal  wa.ste  at  2 
locations,  12  single  purpose  fioodwater 
detention  .stnictures  and  one  spring 
protection. 

Effects  of  Recommended  Action 

The  proposed  plan  will  stabilize  800 
acres  of  excessively  eroding  cropland, 
grassland  and  forestland,  reduce 
flooding  on  a  160  acre  floodplain,  and 
protect  one  coldwater  trout  stream. 
Animal  waste  management  facilities  and 
application  practices  will  prevent 
livestock  wastes  from  two  locations 
from  entering  the  stream. 

The  recommended  actions  will 
protect  the  watershed  hydrologically  by 
improving  the  soil  cover  condition  and 
reducing  overland  flow  velocities. 
Stneamflow  will  be  stabilized  to  the 
extent  that  peak  flood  flow  rates  will  be 
greatly  reduced. 

The  proposed  actions  will  have  no 
effect  on  wetlands. 

An  initial  management  summary  of 
cultural  resources  as  they  relate  to  the 
planned  components  has  been 
developed.  The  survey  concludes  that 
no  significant  adverse  impacts  will 
occur  to  cultural  resources  in  the 
watershed  should  the  plan  be 
implemented.  The  SCS  has  consulted 
with  the  State  Historic  Preservation 
Office  on  the  effects  that  planned 
measures  will  have  on  significant 
cultural  resources.  However, 
construction  of  manure  storage  units, 
floodwater  detention  structures  and 
land  treatment  measures  do  have  the 


potential  for  seriously  disrupting 
individual  sites.  Therefore,  caution  shall 
be  exercised  in  planning  and  installing 
such  measures  to  avoid  serious 
disruption  of  areas  having  potential  as 
individual  cultural  sites. 

Significant  cultural  resources 
identified  during  implementation  will 
be  avoided  or  otherwise  preserved  in 
place  to  the  fullest  practical  extent.  If 
significant  cultural  resources  cannot  be 
avoided  or  preserved,  pertinent 
information  will  be  recovered  before 
construction.  If  there  is  a  significant 
cultural  resources  discovery  during 
construction  appropriate  notice  will  be 
made  by  SCS  to  the  State  Historic 
Preservation  Officer  and  the  National 
Park  Service.  Consultation  and 
coordination  have  been,  and  will 
continue  to  be,  used  to  en.sure  the 
provisions  of  section  106  of  Public  Law 
89-665  have  been  met  and  to  include 
provisions  of  Public  Law  89-523,  as 
amended  by  Public  Law  93-291.  The 
SCS  will  take  action  as  prescribed  in 
SCS  General  Manual,  section  420,  part 
401,  to  protect  or  recover  any  significant 
cultural  resources  discovered  during 
construction. 

No  threatened  or  endangered  species 
in  the  watershed  will  be  affected  by  the 
project. 

One  of  the  primary  objectives  of  the 
project  is  to  improve  water  quality. 
Sediment  input  to  Little  Paint  Creek 
will  be  decreased  by  16,070  tons  or  72 
percent.  Land  treatment  practices  will 
reduce  loss  of  soil  attached  nutrients  to 
the  stream  system,  thereby  reducing 
stream  enrichment  and  conserving 
nutrients  for  plant  production. 

Fish  and  wildlife  habitats  may  be 
temporarily  disturbed  in  some  part  of 
the  880  acres  of  cropland,  grassland, 
and  forestland  during  installation  of 
land  treatment  practices,  but  they  will 
be  restored  to  at  least  their  previous 
value  within  one  growing  season.  The 
Little  Paint  Creek  stream  system  will  be 
more  suitable  for  species  sensitive  to 
sediment  concentrations.  More  suitable 
cover  will  be  provided  for  upland 
wildlife  by  land  treatment  measures, 
such  as  pasture  planting,  tree  planting, 
terraces,  conservation  tillage  and  timber 
stand  improvement.  The  value  of 
woodland  habitat  will  increase  with 
installation  of  project  measures. 

No  wilderness  areas  are  in  the 
watershed. 

Scenic  values  will  be  complemented 
with  the  diversity  added  to  the  dairy 
farm  landscape  by  omservation  land 
treatment  measures.  During  installation 
of  the  proposed  measures,  scenic  values 
will  be  temporarily  decreased  at  speci&c 
locations  in  the  watershed. 


No  significant  adverse  environmental 
impacts  will  result  from  installations 
except  for  minor  inconveniences  to 
local  residents  during  construction. 

Alternatives 

The  planned  action  is  the  most 
practical  means  of  improving  water 
qualify  for  the  stream,  protecting  the 
watershed,  stabilizing  the  eroding  lands, 
and  controlling  animal  waste.  Because 
no  significant  adverse  environmental 
impacts  will  result  from  installation  of 
the  measures,  no  other  alternatives, 
other  than  the  no  project  one,  were 
considered. 

Consultation — Public  Participation 

Formal  agency  consultation  began 
with  the  initiation  of  the  notification  of 
the  State  Single  Point  of  Contact  for 
Federal  Assistance  in  Februar)- 1989. 
The  Governor  and  Iowa  Division  of  Soil 
Conservation  were  also  notified  of  the 
application  for  Federal  assistance. 
Agencies  were  again  notified  when 
planning  was  authorized  in  August, 
1990. 

Scoping  meetings  were  held  in 
January  1989,  March  1992,  and  March 
1993,  and  interdisciplinary 
consultations  were  used  in  all  cases. 
Three  Federal  agencies  (SCS,  Forest 
Service,  and  Fish  &  Wildlife  Service) 
two  State  agencies  (Department  of 
Natural  Resources  and  Division  of  soil 
Conservation),  two  county  agencies,  and 
several  local  groups  were  involved  in 
part  or  all  of  the  scoping  and  plannning 
processes. 

Specific  consultation  was  conducted 
with  the  State  Historic  Preservation 
Officer  concerning  cultural  resources  in 
the  watershed.  Comments  from  the  State 
Historic  Preservation  Officer  were  used 
in  the  development  of  this  plan. 

The  environmental  asse.ssment  was 
transmitted  to  all  participating  and 
interested  agencies,  groups,  and 
individuals  for  review  and  comment  in 
December  1993.  Public  meetings  were 
held  throughout  the  planning  process  to 
keep  all  interested  parties  informed  of 
the  study  progress  and  to  obtain  public 
input  to  the  plan  and  environmental 
evaluation. 

Agency  consultation  and  public 
participation  to  date  have  shown  no 
unresolved  conflicts  with  the 
implementation  of  the  selected  plan. 

Conclusion 

The  Environmental  Assessment 
summarized  above  indicates  that  this 
Federal  action  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Therefore,  based  on 
the  above  findings,  I  have  determined 
that  an  environmental  impact  statement 


Federal  Register  /  Vol.  59,  No.  64  /  Monday,  April  4,  1994  /  Notices 


15705 


for  the  Little  Paint  Creek  Watershed 
Plan  is  not  required. 

Dated:  March  22.  1994. 
Leroy  Brown, 

Acting  State  Consen-ationist. 

jFR  Doc.  94-7978  Filed  4-1-94;  8:45  am] 

BILUNC  CODE  3410-ie-M 


DEPARTMENT  OF  COMMERCE 
tA-649-B08] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Cased  Pencils  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  April  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Susan  Strumbel,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230,  at 
(202) 482-2815  or  482-1442, 
respectively. 

POSTPONEMENT:  On  November  30. 1993, 
the  Department  of  Commerce  (the 
Department)  initiated  an  antidumping 
duty  investigation  of  certain  cased 
pencils  from  Thailand.  The  notice  stated 
that  we  would  issue  our  preliminary 
determination  on  or  before  April  19. 
1994  (58  FR  64548  December  8.  1993). 
On  March  9.  1994.  petitioners  requested 
that  the  Department  postpone  its 
preliminary  determination  by  50  days  in 
accordance  with  19  CFR  353.15(c).  As 
there  is  no  compelling  reason  to  deny 
the  request,  the  Department  is  granting 
the  request  and  postponing  the 
preliminary  determination  until  June  8. 
1Q94. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act). 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  March  29.  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  94-8022  Filed  4-1-94:  8:45  am] 

BILLING  CODE  3510-OS-P 


[A-680-823] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Saccharin  From  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Strumbel  or  Tom  McGinty.  Office 
of  Countervailing  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
(202) 482-1442  or  482-5055. 
respectively. 

POSTPONEMENT:  On  December  B,  1993, 
the  Department  of  Commerce  (the 
Department)  initiated  an  antidumping 
duty  investigation  of  Saccharin  from  the 
Republic  of  Korea.  The  notice  stated 
that  we  would  issue  our  preliminary 
determination  on  or  before  April  27, 
1994  (58  FR  65335.  December  14. 1993). 
On  March  21.  1994.  petitioner  requested 
that  the  Department  postpone  its 
preliminary  determination  bv  50  davs  in 
accordance  with  19  CFR  353!l5(c).  As 
there  is  no  compelling  reason  to  deny 
the  request,  the  Department  is  granting 
the  request  and  postponing  the 
preliminary  determination  until  June 
IR,  1994. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  733(f)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act). 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  March  29,  1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration 

jFK  Doc  94-8021  Filed  4-1-94.  8  45  ami 

BILLING  CODE  3510-OS-P 


Bureau  of  the  Census 

Census  Advisory  Committee  of  the 
Professional  Associations;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  of  Professional 
Associations.  The  meeting  will  convene 
on  April  14-15,  1994  at  the  Bureau  of 
the  Census,  Conference  Center,  Federal 
Building  3,  Suitland,  Maryland 

The  committee  is  composed  of  36 
members  appointed  by  the  presidents  of 
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the  American  Economic  Association, 
American  Statistical  Association,  and 
the  Population  Association  of  America 
and  the  chairman  of  the  board  of  the 
American  Marketing  Association.  It 
advises  the  Director,  Bureau  of  the 
Census,  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  the  areas  of  expertise. 
The  agenda  for  the  meeting  on  April 

14  that  will  begin  at  9  a.m.  and  end  at 
5:1.5  p.m.  is: 

•  Introductory  remarks  b>'  the  Acting 
Di.-pctor,  Burpau  of  the  Census. 

•  Overview — 2000  census  de<;ign  and 
planning. 

•  Ntn*.  initiativss  relating  to  reinventins 
GovernmRnt — statistics  2000  and  Data 
Information  Access  for  Modified  On-Line 
Network  Delivo.'y  (DIAMOND). 

•  Economic  and  rigricultur'?  rcnsus'^s 
llpdat«^. 

•  Computer-Assisted  Siir\'ev  informjition 
Ctjllection  (CASIC). 

•  Census  Buroao  responses  to 
^•com.^^!•ndJtions  and  i:':t;\  ities  of  spet  iiil 
interest  to  the  A.T.erican  Economic 
A-isociation,  Amcricati  .Marketing 

Asso<  iati(;n,  American  Statistical 
A.-';(M:iation.  and  the  Popjlation  .A-^soc  idtiun 
of  .\m"ricH. 

•  Center  f  >r  Econo'nic  .'^t.ulies  ann  j.i! 
report. 

•  L'pdate  on  investment  surveys 

•  Di.^.MOND  marketing  strategies 

•  M.irketing  the  ty92  economic  censris 

•  Status  of  continuous  ineasuremejit. 

•  19<)5  !  I  r.<:ii.^  test  arni  mnster  add.''e>;>.  file 
i''id;;!e. 

The  agenda  for  th.;  April  1.5  meeting 
that  will  bet:!r.  at  9  a.m.  ar,d  adjourn  at 
1  p.m.  is: 

•  I-.<  o;!'t;;u.  CiussiiiCH'.ifin  Polii  y 
Ci.ir:mi:toe  issii>«>. 

•  Kcdesigned  Cuf-ent  Pripulatior.  S  ;r. rv 

•  Si.rvey  of  in'.ome  and  Proj^.-.tni 
l'.ir'i(.ipati()n  redesign  updati,. 

•  C(;n;muni(  ations.  future  iirplu  a;. miv 

•  L'rvelopmrnt  .'.nd  discuss. on  ni 
f'-c.  ■r.rnfn<iations. 

•  (ilosii;g  session. 

The  meetir.g  is  opi^n  to  the  puriin;, 
and  a  brief  period  is  set  aside  on  April 

15  for  public  coiriiTier^t  and  q'ie"-ticns. 
Those  porsons  '.vith  (>\*'m;s!v<»  qi"'st;nr,s 
or  stdtt'nvnts  mu'^t  submit  them  in 
writing  to  the  Census  Bureau  Cojumittee 
Lii!i-,nn  Officer  nt  least  three  days  h*>fore 
thi-  m'jetir.p. 

This  meeting  is  physii.ally  accessible 
to  people  with  disabilities.  Recjuests  for 
sign  language  interpretation  cr  other 
auxiliary  aids  should  also  be  directed  to 
the  Census  Buf^au  official  n:imc-d 
h»  low. 

Persons  wisliin;:  ;id:iitinnal 
information  regarding  this  me<-ting  or 
who  wish  to  suhrr.'t  written  statements 
I'inv  (  ontr.-:t  the  Commit'.ee  Liaison 
Offii  IT,  Mrs.  Phyllis  \'an  Tassel,  room 
2-nn,  Federal  Bui!dit!R  3.  Suitland. 


Maryland  (mailing  address:  Washington, 
DC  20233),  telephone:  (301)  763-5410— 
TDD  (301)  763-4056. 

Dated;  March  29,  1994. 
Harry  A.  Scarr, 

Ai-ling  Director.  Bureau  of  the  Census 
[FR  Doc.  94-7976  Filed  4-1-94:  8:45  ami 

BILLINC  CODE  U10-07-P 

Intemationai  Trade  Administration 

[C-3S7-803] 

Leather  From  Argentina;  Termination 
of  Countervailing  Duty  Administrative 
Review 

AGEMCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Comme.-ce. 
ACTION:  Notice  of  tennination  of 
countervailing  duty  administrative 
review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  h,?s  tenriinated  the 
couatervailing  duty  administrative 
review  of  leather  from  A.r^'^ntina, 
initiated  on  November  27.  1992. 
EFFECTIVE  DATE:  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  S.  D'Alauro  or  Richard  Herring, 
Office  of  Count':'rv.riiling  Compliance. 
Intemntiorril  Trade  Administration, 
l'..S.  Department  of  Commerce, 
Washington,  DC  20230;  telephnnt-:  i202) 
4H2-27H6. 

SUPPLEMENTARY  INFORMATION:  On 
Oi  tcjf^r  30.  1992.  Ccmara  de  la 
Iniiiistria  Curtidora  Argentina  (CICA), 
and  its  indiv;dii:illy  named  companies. 
Curtiem.bres  Fonseca.  Federico  Meir.f  rs 
and  CIDEC.  requested  that  the 
Dt'partinent  conduct  an  administrative 
review  of  itie  countervailing  duty  order 
on  leather  from  .Argentina  (55  FR  40212: 
Octjljer  2.  1990)  for  the  period  junuarv 
1.  1991  throUfih  December  31.  1991.  The 
requ»>sting  member  companies  of  CICA 
exported  leather  to  the  United  St.ntes 
dining  the  period  of  re-. iew  and  are. 
therefore,  interested  parties  pursuant  to 
*?  3,^)5. 2(il  of  the  Depa;1ment's 
regulations.  No  other  interested  party 
rt'quested  the  review. 

On  Novemb'-r  27.  19M.  the 
U.'partment  initiated  the  administrative 
nr.iew  for  that  peric»d  (55  FR  56318).  On 
February  11.  1993,  CIC^  and  its 
requesting  member  companies 
w:thdr<:-w  thei.'  reqi;est  for  an 
ad.ninistiative  rev.ew.  Since  the  request 
for  withdrawal  was  timelv  in 
accordance  with  19  CFR  .^55. 22(a)(3), 
and  f)eca use  vi  e  have  no  re,-;son  to  deny 
the  requHst.  the  Dei^wrtmei.t  is 
terrninnting  this  review. 


This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

D.ited:  March  25. 1994. 
[oseph  A.  Spetrini 

Deputy  Af^sistant  Secretary  for  Compliance. 
[FR  Doc.  94-8020  Filed  4-1-94;  8:45  am) 

BILUNQ  COOE  UKMMUB 

[C-122-816] 

Correction  to  Court  Decision  and 
Suspension  of  Liquidation  on  Certain 
Softwood  Lumber  Products  From 
Canada 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Correction  to  notice  of  court 
decision  and  suspension  of  liquidation 

CORRECTION:  On  March  17,  1994.  the 
Department  of  Commerce  published  a 
notice  of  "Court  Decision  and 
Suspension  of  Liquidation  on  Certain 
Softwood  Lumber  Products  from 
Canada"  (59  FR  12584)  in  the  Federal 
Register.  The  third  paragraph  of  that 
notit:e  shou'd  read  as  follows: 

In  accord.'.nce  with  the  U.S.  Court  of 
Appeals  for  the  Federal  Circruit  (Federal 
Circuit)  decision  in  Timken  v.  the 
Unitfd  Stall's.  893  F.2d  337  (Fed.  Cir. 
199U)  [Tiinken],  the  Department  will 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise 
until  tlie  ECC  issues  a  conclusive 
dec  ision  in  this  proi-es  ding. 

Dated:  March  29.  T,*94. 
Paul  L.  JofTe, 

Dt-piity  Assistant  Secr'^inry  far  Import 
.■\riiii!ni^!rn:0'}. 

|FR  DiH  .  9;-8013  Filed  4-1-94;  8  45  am) 
BILLING  CODE  3S10-CS-P 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  94039C-4090  I.D.  030794B] 

Shrimp  Fishery  Off  the  Southern 
Atlantic  States 

AGENCY:  .National  Marine  Fisheries 
Serv  ic:e  (NMFS),  r«'ational  Oceanic  and 
Atnuispheric  Administration  (NCAA), 
C'ommerce. 

ACTION:  Notice  of  control  date  for  entry 
into  the  rock  shrimp  component  of  the 
shrimp  fishery  off  the  southern  Atlantic 
st.ites. 

SUMMARY;  N.VIFS  announces  a  control 
date  of  April  4.  1994.  for  the  commercial 
fishery  for  rock  shrimp  in  the  exclusive 
ec  onotnic  zone  (EEZj  off  Florida  from 
Duval  through  St.  Lucie  counties. 
.Anyone  entering  the  fishery  after  Ap.ni 


JMI 
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4, 1994,  may  not  be  assured  of  future 
participation  in  the  fishery  if  a 
management  re'i^ime  is  developed  and 
implemented  that  limits  the  number  of 
participants  in  the  fishery.  This  notice 
is  intended  to  discourage  new  entries 
into  the  fishery  based  on  economic 
speculation  while  the  South  Atlantic 
Fishery  Manupement  Council  (Council) 
considers  whether  and  how 
participation  or  effort  in  the  rock  shrimp 
fishery  off  the  Florida  counties  should 
be  controlled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldririge,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Council  prepTed  a  Fisho.n/  Manapcmiint 
Plan  for  the  Shrimp  Fishery  off  the 
South  Atlantic  Region  (F"MP),  whii  h  is 
implementevl  th.rough  regul.itions  ;il  LQ 
CFR  part  659  undc-r  the  authority  of  the 
Maynuson  Fisherv  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  corit.'tins  ninnagenitnt  mra.-.iires 
applying  to  brown,  pink,  and  white 
shrimp  which  are  caught  in  the  .shrimp 
fishery  off  the  southern  Atlantic  siates. 
The  shrimp  fishery  also  inckides  ro\al 
rod  and  rock  shrimp.  There  curreniiv 
are  no  rt'gulntions  tor  ro(.k  shrimp  and 
the  Council  is  considering  nun.igcmtnt 
measures  for  this  c:ompnr.ent  of  the 
.<hrimp  i'ishr-r>'.  IT  the  Coi;ni;il 
delemiines  tlint  ma:;ngernent  is 
neces.san,-,  an  amendment  to  the  ITvlP 
will  be  developed  pursuant  to  the 
requirements  of  the  Magnuson  A.:t  and 
otlier  applicable  lew. 

The  rock  shrimp  fishery  is  prosec  uted 
mainly  in  the  FEZ  off  Florida  horn 
I>aval  through  St.  Lucie  courties. 
Florida  produces  over  85  perc;ent  of  U.S. 
landings  of  tckk  shrimp.  Rock  shrimp 
landings  have  varied  from  1.8  to  5.4 
million  pounds  (816.5  to  2.449.4  metric 
tons)  in  the  past  decade.  The 
introdut  tion  of  peeling  machines 
result-,- J  in  the  capture  of  much  smaller 
shrimp  and  greatly  incrnr.sed  landings 
in  1989  and  1990.  However,  in  1991, 
landings  decreased  about  two-thirds 
from  the  level  experienced  in  1989  and 
1990  even  though  fishing  effort 
rem.ained  at  a  high  level.  The  rapid 
decrease  in  landings  raised  cont  em  by 
industry  that  overfishing  may  be 
occurring.  There  is  also  concern  about 
the  small  size  of  shrimp  that  have  been 
taken. 

In  February  1994,  the  Council  held  a 
scoping  meeting  to  solicit  input  from 
the  industry  and  public  on  the 
management  of  rock  shrimp.  Based  on 
the  results  of  that  meeting,  the  Council 
began  development  of  options  for 
management  of  the  rock  shrimp  fishery. 
The  Council  will  consider  a  range  of 
options  including  area  restrictions. 


seasons,  mesh  sizes,  count  limits,  and 
limited  entry. 

In  establishing  a  control  date,  the 
Council  intends  to  discourage 
speculative  entry  into  the  rock  shrimp 
fisl'.ery  while  it  discusses  possible 
management  regimes.  As  the  Council 
considers  a  limited  entry  or  access- 
controlled  management  regime,  among 
olher  options,  some  fishermen  who  do 
not  (  urrently  harvest  rock  shrimp,  and 
never  have  done  so,  may  decide  to  enter 
the  fi.-;hery  for  tiie  sole  purpose  of 
establishing  a  rfuord  of  making 
(:o:n:nercial  h.'idings  of  ro<.k  shrimp,  hi 
the  ah.sence  Oi  a  control  dite,  such  a 
record  generally  may  be  considered 
indicative  of  ei  onomic  dependence  on 
the  fishery.  On  this  basis,  the  fistiermen 
i!i.:y  suci.es'^fuliy  lay  claim  to  access  to 
a  fishery  that  is  othensise  limited  to 
tr.iditional  psrticipants.  When 
nia:;cigtmeiit  nut'norities  begin  to 
consider  use  of  a  H.T.ited  ac.cess 
m:;ndgeint:it  regime,  this  speculative 
entrv'  often  i>  responsible  for  a  rapid 
ir.i.reaso  in  fishing  offuit  in  fisheries  th.at 
are  already  fuHy  or  over-developed.  The 
original  pr..l  '.•■n:S  bi-come  exaccrl-atud 
by  those  wh.j  seek  possible  windfall 
g-iin  from  the  solutions  being  discussed. 

Fslablishment  of  a  control  d.ite  dws 
not  commit  t!;e  Ccum  i!  or  NM!\S  to  any 
particular  n.anagement  iegii'if>  or 
cri'-.Tion  for  entry  into  the  ruck  shrimj) 
fishery.  Fishermen  are  not  guarar.lrfHi 
fjt'ire  participation  in  the  rrjck  shrimp 
fishi TV  reg.irdlcss  of  tlieir  date  of  entrv 
or  intensity  of  participation  in  the 
fisli'  ry  before  or  .ittcr  t!.''  control  d.Jte. 
The  Counc  il  may  suhsecueiitly  choo.se  a 
di.Cfercnt  control  date,  or  it  may  choose 
a  munagement  regime  that  does  not 
make  use  of  such  a  date.  The  Council 
mav  choose  to  give  vurin'r  1y  weigi.tcd 
consideratio:i  to  fish'-rnivn  in  the 
fishery  before  and  after  tie  control  date. 
Other  qualifying  criteria,  y.u(  h  ^.s 
documentation  of  commercial  landings 
and  sales,  may  be  applied  for  entry.  The 
Council  may  choose  also  to  take  no 
further  ac;tion  to  control  entry  or  access 
to  tlie  fishery. 

Authority:  16  Ll.S  C.  1801  et  seq. 
Dhfed:  Marr.h  .10,  1W4. 
Charles  Kamella, 

Acting  Program  Management  Officer. 

National  Marine  Fisheries  Sennce. 

|FR  D<x:,  94-8005  Filed  4-1-94;  8:45  am] 

BILLING  CODE  3S10-23-P 


no.  0328S4G] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NO.\A), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid- Atlantic  Fisht  ry 
Management  Council's  S«.ientific  and 
Statistical  Committee  will  hold  a 
meeting  on  April  2fi.  1994.  at  the 
Ramada  bin  (177R  Room),  75  Indust.-ial 
Highway.  F.ssing'on,  PA.  The  me;  ting 
will  begin  at  10  a.m. 

The  following  topics  will  be 
discussed: 

(1)  Atlantic  .mackerel  managi-ment 

svstem; 
{:.]  Fi:>hery  statistics  and  lh»-ir  qu.'.litv; 

and 
(3)  Mixed  trawl  fisliery  (  onsideratio::s. 
FOR  FURTHEP  INFORMATION  CONTACT: 
David  R.  Keifer,  Fxec  utive  Diredor. 
Mid-A;!ai;;i(:  Fisiierv  Moi^agement 
Count  il.  Room  2115.  Fedenil  Duilding, 
300  South  New  Str»-rt,  Dover.  DF  \^*9i)l: 
te'cphcHie:  [:;(!,.)  P74-2331. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  ph\  sii  .-liy  cccessiljle  to 
people  with  disabiinit";.  Requests  for 
sign  language  interpretation  or  othi  r 
auxiliarv  aids  should  be  di'ecled  to 
lo:iiinu  Uav  is  on  1,302)  f  74-23.';i  a!  h-ast 
5  days  prior  to  the  meeting  date. 

natcd:  M-.irth  7\l  I't'l-i 
David  S.  C.ri'sfin, 

A:  tinp  Dire(  tor.  ( )f(we  uf  fi  -heries 
Cinst  r.'iiiiii:  and  .Mi:n^fi:n}er,t,  Siitic  t,::! 
M.irine Fisheries  Ser\i( e. 
IFR  D-x:  <)-5   7't.?5  Filt  d  4-l-'J4.  SA5  .-.lul 
BlLLIMG  CCD£  3t,^<y-23-t> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Ar?fly 

Availability  of  Exclusive  or  PartiaMy 
Exclusive  Licensing  of  a  Proposed 
U.S.  Patent  Concerning  Automstad 
Ball  Valve  Control 

AGENCY:  I'.S.  Army  Fngineer  Watt  nvays 
Fxperiment  Station,  DOD. 
ACTION:  Ncjtice  of  availaoilitv. 


SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(ljiil,  announcement  is  made  of 
theavailab'lity  of  U.S.  Patent  5,178.3K1 
for  licensing.  This  patent  has  been 
assigned  to  the  United  States  of  Americii 
as  H'presented  by  the  S«>cretary  of  the 
Army,  Washington,  DC. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Waterwavs  Experiment 
Station.  ATTN:  CEWES-CT-C, 
Vickshurg,  MS  39180-6199. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Norma  E.  Logue.  (601)  634-3076. 
DATES:  Proposiils  will  be  accepted  until 
July  5,  1994. 
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SUPPLEMENTARY  INFORMATION:  The 
invention  consists  of  a  ball  valve  driven 
by  an  asynchronous  motor  which  is 
controlled  by  a  logic  circuit  consisting 
basically  of  a  single  integrated  circuit 
chip  and  a  solid  state  switch.  The  valve 
may  be  opened  or  closed  using  logic 
commands  that  may  be  generated  by  a 
computer  or  other  logic  source.  Using 
the  proposed  equipment,  numerous 
such  valves  may  be  controlled 
simultaneously  from  a  single  personal 
computer  using  commercially  available 
digital  I/O  cards  to  automate  and  control 
large  and  complex  hydraulic  or 
pneumatic  networks.  Potential  uses  of 
the  equipment  would  be  anywhere 
control  or  hydraulic  and/or  pneumatic 
networks  is  required.  This  would 
include  but  not  be  limited  to  the 
chemical  processing  industry,  energy 
production  industry,  defense  industry, 
automotive  industry,  power  production 
industry,  maritime  industry,  in  water 
treatment,  etc. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35,  U.S.  Code,  the  Department 
of  the  Army  Corps  of  Engineers, 
Waterways  Experiment  Station  wishes 
to  license  the  above  United  States  Patent 
in  an  exclusive  or  partially  exclusive 
manner  to  any  party  interested  in 
manufacturing  and/or  selling  the 
equipment  covered  by  the  above 
mentioned  patent. 

Each  interested  party  is  required  to 
submit  a  proposal  for  an  exclusive  or  a 
partially  exclusive  license.  The 
proposals  for  manufacturing  and  selling 
the  equipment  covered  by  the  above 
mentioned  patent  will  be  evaluated 
using  the  following  criteria:  experience 
and  quality  control  in  manufacturing 
related  products;  scope  of 
advertisement;  method  of  sales; 
royalties;  time  to  bring  the  item  to 
market  and  production  rate;  and  small 
business. 

Proposals  will  be  accepted  for  a 
period  of  90  days  from  the  date  of  notice 
in  the  Federal  Register. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-7999  Filed  4-1-94;  8:45  ami 

BILLING  COOC  371<M>S-M 


Availability  of  Non-Exclusive. 
Exclusive,  or  Partialiy  Exclusive 
Licensing  of  Patent 

AGENCY:  U.S.  Army  Armament 
Research.  Development  and  Engineering 
Center,  DOD. 

ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  under  patent 
application  number  08/094,411,  filed 
July  8, 1993,  Docket  DAR-18-92, 
entitled  "Charcoal-Free  Black  Powder 
Typ»e  Granules  and  Process",  by  Anton 
B.  Weber,  under  Notice  of  Allowances. 
Licenses  shall  comply  with  35  U.S.C. 
209  and  27  CFR  Part  404. 

In  addition  to  this  U.S.  patent 
licensing  opportunity,  the  Government 
is  willing  to  file  patents  in  foreign 
countries  corresponding  to  the  U.S. 
application,  subject  to  negotiation  with 
potential  licensees  to  assure  the  costs  of 
such  foreign  filings. 
ADDRESSES:  Chief  Patent  Coimsel, 
SMCAR-GCL,  U.S.  Army  ARDEC. 
Picatinny  Arsenal,  NJ  08706-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Goldberg,  Chief  Patent  Counsel, 
(201)  724-6590,  DSN  880-6590. 
DATES:  Written  objections  must  be  filed 
by  May  4,  1994. 
Kenneth  L.  Denton, 
Awry  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-7997  Filed  4-1-94;  3:45  am] 

BILUMG  COD€  3710-08-M 


Availability  of  Exclusive,  Partially 
Exclusive  or  Non-Exclusive  Licensing 
of  U.S.  Patent  Concerning  Explosive 
Stemming  Device 

AGENCY:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i).  announcement  is  made  of 
the  Bvailability  of  U.S.  Patent  Number 
5.092.245  awarded  March  3.  1992  for 
licensing.  This  patent  will  be  assigned 
to  the  United  States  of  America  as 
represented  b\-  the  Secretary  of  the 
Army.  Washington.  DC. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Waterways  Experiment 
Station.  ATTN:  CEWES-CT-C. 
Vicksburg.  MS  39180-6199. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Norma  E.  Logue.  (601)  634-3076. 
DATES:  Proposals  will  bo  accepted  until 
Julys.  1994. 

SUPin-EMENTARY  INFORMATION:  This 
patent  concerns  a  device  for  stemming 
explosives  in  a  borehole  to  obtain 
improved  coupling  of  the  energy  of  the 
explosives  into  the  soil  or  rock  adjacent 
to  the  borehole.  The  device  includes  a 
cylindrical  member  having  a  flexible 
sleeve-like  liner  that  conforms  to  the 
interior  of  the  cylinder.  One  end  of  the 
liner  is  turned  around  an  end  of  the 
cylindrical  member  so  that  the  inner 


flexible  sleeve  will  evert  and  empty, 
thus  dropping  the  granular  material  that 
is  prepackaged  in  the  tube  around  the 
detonating  line  and  on  top  of  the 
explosive  charge.  The  stemming  device 
can  be  lifted  to  the  surface  or  can 
remain  in  the  shothole. 

The  system  has  potential  use  in 
placing  explosive  or  priming  charges  for 
subsurface  seismic  investigation  or 
quarrying.  The  device  is  considered  to 
be  useful  in  that  it  improves  coupling 
and  can  be  pre-packaged  with  selected 
stemming  materials.  The  unit  should 
reduce  the  probability  of  having  the 
stemming  material  bridge  the  borehole 
and  produce  a  cavity  above  the 
explosive  charge. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35,  U.S.  Code,  the  Department 
of  the  Army  as  represented  by  the  U.S. 
Army  Engineer  Waterways  Experiment 
Station  wishes  to  license  the  above- 
mentioned  technology  in  an  exclusive, 
partially  exclusive  or  non-exclusive 
manner  to  any  parties  interested  in 
manufacturing  and  selling  devices 
covered  by  the  above-mentioned  patent. 

Each  interested  party  is  requested  to 
submit  a  proposal  for  an  exclusive, 
partially  exclusive  or  non-exclusive 
license.  The  proposals  for 
manufacturing  and  selling  the  device 
covered  by  the  above-mentioned  patent 
will  be  evaluated  using  the  following 
criteria:  demonstrated  knowledge  and 
capability  to  manufacture  materials 
used  in  blasting  operations,  evaluation 
of  the  applicant's  plan  to  construct  the 
explosive  stemming  device  employing 
the  patent  technology,  time  required  to 
bring  device  to  market  and  production 
rate,  royalty  offered,  technical  capability 
of  applicant's  staff  in  mechanical  and 
explosives  engineering  as  judged  by 
resumes  of  full  time  staff,  and  small 
business. 

Proposals  will  be  accepted  for  a 
period  of  90  calendar  days  from  the  date 
of  notice  in  the  Federal  Register. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-7998  Filed  4-1-94;  8:45  am) 
BILLING  CODE  3710-08-M 


Department  of  the  Navy 

Record  of  Decision  for  Final 
Programniatic  Environmental  Impact 
Statement  (FPEIS)  for  Dredged  Material 
Disposal  in  San  Diego  Bay,  San  Diego, 
CA 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
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Environmental  Quality  Regulations 
Implementing  NEPA  Procedures  (40 
CFR  1500-1508).  the  Department  of  the 
Navy  announces  its  decision  to 
implement  the  final  programmatic 
environmental  impact  statement  (FPEIS) 
for  dredged  material  disposal  in  San 
Diego  Bay,  San  Diego,  California.  This 
decision  establishes  the  framework  to 
guide  the  Na\7  in  the  San  Diego  Bay 
region  in  making  future  decisions 
regarding  prciect-specific  dredged 
material  disposal  actions.  The  Na\7  has 
acknowledged  that  additional  project- 
specific  tiered  environmental 
docum.entation  will  be  undertaken  in 
the  future.  Complete  details  of 
mitigation  applicable  for  a  particular 
dredged  material  disposal  alternative 
njust  await  completion  of  those  future 
documents. 

Examination  of  disposal  alternatives 
began  with  a  review  of  lot  ations  where 
historical  disposal  of  dredged  material 
has  taken  place  in  the  San  Diego  Bay 
region.  All  reasonable  alternatives 
practicable.  They  are:  beach 
nourishment,  ocean  disposal,  upland 
disposal  (existing  landfills),  habitat 
enhancement,  and  fastiand  creation. 
The  most  practicable  candidate  disposal 
site  within  each  alternative  (except  for 
upland  disposal  which  has  two  siting 
options)  were  used  as  the  basis  for 
impact  description.  Although  evaluated, 
the  no  action  alternative  (no  Credited 
material  disposal)  and  an  alternative  of 
limited  disposal  hn\'e  been  eliminated 
as  prohibitively  detrimental  to 
continued  Navy  mission  in  San  Diego 
Bay. 

In  addition  to  evaluating  the  existing 
en\ironments  and  the  consequences  of 
disposing  dredged  material  for  en(  h  of 
the  alternatives,  the  key  i.ssues  of 
limiting  criteria,  schedule,  capacity,  and 
unit  cost  factors  Wijre  exam.ined.  These 
issues  will  infiuence  the  choice  of 
wiiicli  alternative  to  select  for  disposing 
dredged  material  from  a  particular 
future  project. 

The  Dr:ift  PEIS  was  prepared  by  the 
Navy  aiui  distributed  to  agencies  and 
offici-iS  of  federal,  state  and  local 
governments,  citizen  groups  and 
associate---,  public  libraries,  and  other 
interested  parties  for  review  and 
comment.  Over  lUO  copies  were 
distributed  and  a  public  hearing  was 
held  in  San  Diego  on  February  18.  19^)."?. 
No  public  oral  statements  were  made 
and  no  written  comm.ents  were  received 
at  the  public  hearing. 

Copies  of  all  comments  receiveil  were 
included  in  the  Final  PEIS.  Copies  of  all 
comments  received  were  included  in 
the  Final  PEIS.  All  submissions  except 
two  were  complimentary  of  the  Navy 
being  willing  to  undertake  the 


significant  effort  required  to  prepare  the 
PEIS.  Some  comments  encouraged  Navy 
to  use  dredged  material  for  specific 
purposes  including  beach  nourishment 
and  habitat  enhancement  to  gain 
positive  benefits  associated  with  such 
disposal. 

The  vast  majority  of  comments 
addressed  specific  details.  Some 
questioned  cited  data  and  others  asked 
for  clarification  of  interpretations.  All 
errors  or  omissions  pointed  out  were 
corrected  by  revisions  or  clarifications 
presented  in  the  FPEIS. 

The  most  often  stated  concern 
addressed  the  Fastiand  Creation 
disposal  alternative.  This  alternative 
would  construct  an  aquatic  contained 
disposal  facility  for  contaminated 
sediment  along  the  San  Diego  Bay 
waterfront  and  would  cause  loss  of 
existing  bay-bottom  habitat.  Some 
commenters  suggested  the  Nav7  should 
investigate  the  potential  for  disposing  of 
contaminated  sediment  in  a  capped 
facility  somewhere  within  the  Bay,  but 
none  identified  locations  or  suggested 
where  such  a  facility  might  be  plat  ed. 

The  key  issues  still  to  be  resolved  are 
identification  of  specific  dredged 
material  handling  methodology  and 
selection  of  ihe  final  disposal  sites  for 
contaminated  sediment.  While  disposal 
alternatives  for  contaminated  sediment 
have  been  identified  in  principle,  there 
are  many  details  left  unaddrossed.  For 
example,  disposal  at  landfill  is  feasible, 
but  such  disposal  requires  dewatering 
and  specialized  transportation.  No 
mechanisms  for  such  handling  are 
addressed  in  the  FPEIS,  nor  can  they  be 
addressed  until  specific  disposal  needs 
become  known.  The  Na»7  will  continue 
to  explore  these  issues  through  ti  red 
prrject-specific  environmental 
documentation. 

Questions  regarding  the  Draft  and 
Final  Programmatic  Environmental 
hnpad  Statement  prepared  for  this 
action  may  be  directed  to:  U.S. 
Department  of  the  Navy,  Southw>>st 
Division,  Naval  Facilities  E.igineering 
Command,  1220  Pacific  Highwav,  rm 
2.11.  San  Dieuo,  California  '.j2132-.'"»178 
(ATTN:  Mr.  Lowell  Martin,  Code 
232. LM),  telephone  (filO)  532-2091 
(F.\X  (R19)  532-382-4). 

D.ited;  Man  h  29,  1994. 
Elsie  L.  MurLsell, 

DfputyAs'^istont  'iecrftary  of  the  Na'-y 

lEn\ironint'iit  nnd  Safptv). 

Udlcd;  M.in  h  .10.  1994. 

Michael  P.  Rummel, 

LCDR.  lACC.  I'SX.  Fi-dtral  Ufgister  Ujison 
Officer. 

!FR  Doc.  94-7'J52  Filini  4-1-94;  8  45  am| 

BILUf4G  CODE  3810-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-J9-000,  et  aL] 

Public  Utility  District  No.  1  of  Grays 
Hartx>r  County,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

M.irch  28,  1^94. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Lltilrty  District  No.  1  of  Grays 
Harbor  County 

|Do(  ket  No.  I:L04-45M)00! 

Take  noti(  e  that  on  March  14,  1994, 
the  Public  Utility  District  No.  1  of  Grays 
Harbor  County  tendered  for  filing  a 
letter  requesting  that  the  Commission 
waive  the  annual  re<}uirements  to  file 
FERCFonn  715. 

Comment  date:  April  7,  1994,  m 
accordance  with  Standard  Parag.'aph  E 
at  the  end  of  this  notii.e. 

2.  Public  I'lility  District  No.  1  of  Lewis 
County 

[I")o<  ket  No.  r:L'14-50-0(JC)| 

Take  notice  that  on  March  IH.  l-t94, 
the  Public  Utility  District  No.  1  cf  Lewis 
County  tend^^.'■ed  for  filing  a  letter 
requesting  t.'.at  (he  Commission  waive 
the  annual  requirements  to  file  FKRC 
Form  715. 

Comment  date:  April  7,  1994,  in 
accordance  with  Standard  ParagMph  E 
at  the  end  of  tliis  notice. 

3.  Glacier  Electric  Cooperative,  Inc. 

iDiK.kct  No   LLy4-5]-4rt»()l 

Take  notice  that  on  Man.h  15.  10ci4. 
the  Gl.ncier  Electric  Cooperative.  Ii.c. 
tendered  for  f.Hng  a  letter  reque.s'.ing 
that  the  Commission  waive  the  annual 
re(}iiirements  to  file  FERC  Form  715. 

Comment  date:  April  7.  1994,  in 
accordance  uith  Standard  Paragr,  p!i  E 
a!  the  end  cf  this  notice. 

4.  Long  Sault.  Inc. 

IDiKketNo  l'W4-52-C-0'Ji 

Take  notice  that  on  March  23,  l«'f4. 
Long  Sault.  Inc.  tendered  for  fili.-,,'  a 
letti^r  requfsting  that  the  Commission 
waive  the  annual  requirements  to  file 
FERC  Form  715. 

Comment  date:  April  7. 1994.  in 
accordance  with  Standard  Paragr iph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  beard  or 
to  protest  snid  filing  should  file  a 
motion  to  intervene  or  protest  with  the' 
Federal  Energy  Regulatory  Commission. 
H25  North  Capitol  Street.  NE., 
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Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  Filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. ' 
[FR  Doc.  94-7892  Filed  4-1-94;  8:45  am] 

BILUNO  CODE  6717-01-P 


[Projects  Nos.  2599-005,  and  2580-015; 
Michigan] 

Consumers  Power  Co.,  Availability  of 
Final  Multiple  Project  Environmental 
Assessment 

March  29. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
two  applications  for  major  license  for 
the  existing  Hodenpyl  and  Tippy 
Hydroelectric  Projects,  located  on  the 
Manistee  River  in  Manistee  and 
Wexford  Counties,  in  west-central 
Michigan,  and  has  prepared  a  final 
Multiple  Project  Environmental 
Assessment  (MPEA)  for  the  projects  in 
cooperation  with  the  U.S.  Department  of 
Agriculture,  Forest  Service.  Huron- 
Manistee  National  Forests. 

On  November  24, 1993,  a  draft  MPEA 
was  issued  and  distributed  to  all  parties, 
and  comments  were  requested  on  the 
draft  MPEA  to  be  filed  within  45  days. 
All  comments  that  were  filed  have  been 
considered  in  the  final  MPEA. 

In  the  final  MPEA,  the  Commission 
and  Forest  Service  staffs  analyzed  the 
site-specific  and  cumulative 
environmental  effects  of  the  existing 
projects,  as  proposed  in  a  Settlement 
Agreement  reached  between  Consumers 
Power  Company  and  the  state  and 
Federal  resource  agencies.  The 
Commission  staff  has  concluded  that 
approval  of  the  applications  for  new 
license,  with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 


Copies  of  the  final  MPEA  are  available 
in  the  Public  Reference  Branch,  room 
3104,  of  the  Commission's  offices  at  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-7905  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Proifct  No.  1922-008  Alaska] 

Ketchikan  Public  Utilities;  Availability 
of  Draft  Environmental  Assessment 

March  29. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Beaver  Falls  Hydroelectric 
Project,  located  on  Beaver  Falls  Creek 
near  the  city  of  Ketchikan,  in  the  First 
Judicial  District  of  Alaska. 

The  Federal  Energy  Regulatory 
Commission  and  the  U.S.  Forest  Service 
have  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project  that 
analyzes  existing  and  potential  future 
environmental  effects  of  the  project.  Our 
conclusion  is  that  approval  of  the 
project  would  not  be  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  Please  affix 
Project  No.  1922-008  to  all  comments. 
For  further  information,  please  contact 
Mr.  Carl  Keller,  Environmental 
Coordinator,  at  (202)  2ia-2831. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-7906  Filed  4-1-94;  8:45  am) 

BILLMO  CODE  671 7-01 -M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-001] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Clothes  Washer  Test  Procedures  to 
New  Harmony  Systems  Corporation 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  [Case  No.  CW-001) 
granting  a  Waiver  to  New  Harmony 
Systems  Corporation  (New  Harmony) 
from  the  existing  Department  of  Energy 
(DOE  or  Department)  test  procedure  for 
clothes  washers.  The  Department  is 
granting  New  Harmony  a  Waiver  from 
the  Department's  test  procedures  for  its 
series  1  and  2  clothes  washers  with  the 
following  design  features  that  differ 
from  those  covered  by  the  existing 
clothes  washer  test  procedure:  an 
internal  electrical  heater  for  heating 
wash  water;  a  variable  water 
temperature  control;  and  120/208Y  and/ 
or  120/240  volt  electrical  power  supply. 
FOR  FURTHER  INFORMATION  CONTACT: 

P.  Marc  LaFrance.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-431, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585.  (202) 
586-7140. 

Eugene  Margolis,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  Mail 
Station  GC-72,  Forrestal  Building.  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  below.  In 
the  Decision  and  Order.  New  Harmony 
has  been  granted  a  Waiver  for  its  series 
1  and  2  clothes  washers  with  the 
following  design  features  that  differ 
from  those  covered  by  the  existing 
clothes  washer  test  procedure:  an 
internal  electrical  heater  for  heating 
wash  water;  a  variable  wash  water 
temperature  control;  and  120/208Y  and/ 
or  120/240  volt  electrical  power  supply. 

Issued  in  Washington,  DC,  March  24, 1994. 

Frank  M.  Stewart,  Jr., 

Chief  of  Staff,  Energy  Efficiency  and 
Fenewable  Energy. 

Decision  and  Order 

In  the  matter  of:  New  Harmony  [Case  No. 
CW-001]. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
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automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act.  Public  Law  94^163.  89  Stat.  917, 
amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law 
95-619,  92  Stat.  3266.  the  National 
Appliance  Energy  Conser\ation  Act  of 
1987,  Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988,  Public  Law  100- 
357,  and  the  Energy  Policy  Act  of  1992, 
Public  Law  102-^86,  106  Stat.  2776, 
which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  clothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  These  test 
procedures  appear  at  10  CFR  part  430. 
subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26.  1980.  creating  the  waiver 
process  (45  FR  64108).  Thereafter,  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  {Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  Waiver  of  such  prescribed  test 
procedures  (51  FR  42823.  November  26, 
1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
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DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Pursuant  to  §  430.27(g),  the  Assistant 
Secretary  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

In  accordance  with  §  430.27  of  10  CFR 
part  430,  on  February  2, 1993,  New 
Harmony  filed  a  "Petition  for  Waiver" 
and  an  "Application  for  Interim 
Waiver"  regarding  its  series  1  and  2 
clothes  washers  with  the  following 
design  features  that  differ  from  those 
covered  by  the  existing  clothes  washer 
test  procedure:  An  internal  water 
heating  source;  a  various  temperature 
selection  capability;  and  an  alternate 
electrical  power  supply.  On  June  15, 
1993,  the  Department  published  in  the 
Federal  Register  the  New  Harmony 
petition  and  solicited  comments,  data, 
and  information  respecting  the  petition 
and  granted  the  requested  Interim 
Waiver  with  minor  revisions  as 
discussed  in  the  Interim  Waiver  (58  FR 
33089). 

Comments  were  received  from  the 
Whirlpool  Corporation  (Whirlpool).  All 
comments  received  were  sent  to  New 
Harmony  for  its  rebuttal.  The 
Department  consulted  with  the  Federal 
Trade  Commission  (FTC)  concerning  the 
New  Harmony  petition.  The  FTC  did 
not  have  any  objections  to  the  issuance 
of  a  Waiver  to  New  Harmony. 

Assertions  and  Determinations 

New  Harmony's  petition  seeks  a 
Waiver  from  the  DOE  test  procedure 
that  is  based  on  an  external  water 
heating  source.  Instead,  New  Harmony 
requests  the  allowance  to  test  its  series 
1  and  2  clothes  washers  using  an 
internal  heater  which  heats  the  cold 
inlet  water  supplied  for  washing.  Since 
the  nature  of  a  water-heating  clothes 
washer  is  significantly  different  than  a 
non-water-heating  clothes  washer, 
several  issues  have  developed  and  have 
been  commented  on. 

The  existing  test  procedure  for  non- 
water-heating  clothes  washers  uses  inlet 
water  at  "100  "FllO  "F"  and  requires  a 
temperature  rise  calculation  based  on 
water  volume  which  assumes  a  hot 
wash  temperature  of  140  °F  (60  °C). 
Thus,  the  calculation  for  the  warm  wash 
temperature  is  presumed  to  be  set  at  100 
°F  (37.8  "O  which  is  obtained  from 
assumed  equal  amounts  of  hot  and  cold 
water  being  mixed  in  the  clothes 
washer.  For  elothes  washers  equipped 
with  thermostatically  controlled  inlet 
water  valves  the  hot  water  inlet 
temperature  is  set  to  "140  ''F±5  °F"  and 


the  cold  water  inlet  temperature  is  set 
to  "60  ^±5  °F". 

New  Harmony  originally  proposed 
testing  their  machines  utilizing  the 
existing  test  procedure  Temperature  Use 
Factors  (TL.Ts)  for  a  three  temperature 
selection  machine  with  a  slight  rev  ision. 
New  Harmony  proposed  changing  the 
TUF  for  the  "hot"  setting  from  "30%" 
to  "257o"  and  adding  "5%"  for  th.> 
hottest  setting  on  their  machines.  The 
Department  did  not  concur  with  this 
proposal  because  New  Harmony  did  not 
present  any  basis  for  the  "5%"  "value. 
The  Department  issued  an  Interim 
Waiver  with  test  requirements  which 
were  more  representative  of  the  existing 
test  procedure.  The  Interim  Waiver 
required  testing  at  three  temperature 
settings  (hot— 140  "F  (60  "Q.  warm— 
100  "F  (38  °C)  and  cold— 60  "F  (16  ^C)) 
for  maximum  and  minimum  fill 
conditions.  The  results  of  the 
temperature  .setting  tests  were  prorated 
using  the  existing  test  procedure  Tl'Fs 
for  a  three-temperature  selection 
machine.  The  combined  results  for 
maximum  and  minimum  fill  were 
prorated  using  the  existing  test 
procedure  values. 

Whirlpool  raised  concern  about  the 
New  Harmony's  machines  having  the 
capability  of  heating  water  higher  than 
140  "F  (60  °C).  The  cor.rern  is  that  some 
consumers  will  choose  a  temperature 
that  is  higher  than  140  °F  (60  "C)  and 
therefore  use  more  energy  than  the  test 
would  predict.  The  Department  agrees 
with  this  concern.  However,  the 
Department  also  realizes  that  with  New 
Harmony's  variable  temperature 
capability  that  some  consumers  may 
choose  to  utilize  a  "hot"  temperature 
setting  that  is  lower  than  140  °F  (69  "C). 
Furthermore.  Proctor  and  Gamble 
market  survey  data  for  1975  and  1988/ 
89  reveals  that  consumer's  preference 
has  changed  over  the  13  years  to  use 
cold  washes  more  frequently.  Therefore, 
the  Department  has  decided  that  the  test 
for  water-heating  clothes  washers  will 
be  based  on  the  following  to  reflect  the 
comment  received  and  to  be  as 
consistent  as  possible  with  the  current 
test  procedure. 


Temperature  setting 


Hottest  posstt)(e  on  machine  . 

140  "F  (60  °C)  

100  °F  (38  -C)  

CoWest  possible  on  machine 


Percent 
of  use 


5 
25 
55 

15 


The  Department  realizes  that  the 
"5%"  use  factor  at  the  hottest  setting 
was  suggested  by  New  Harmony 
without  any  firm  basis,  other  than 
anticipated  consumer  habits.  However, 
the  Department  believes  that  New 
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Harmony's  assessment  of  the 
anticipated  usage  factor  is  the  best 
means  of  resolving  this  issue. 
Additionally,  the  Department,  by 
deciding  to  test  the  water-heating 
clothes  washers  at  their  respective 
hottest  and  coldest  settings,  will  enable 
the  test  procedure  to  be  generic  for 
various  clothes  washers.  For  example,  if 
a  particular  clothes  washer's  coldest 
setting  actually  demands  heat  above  the 
specified  inlet  water  temperature,  then 
the  energy  for  this  will  be  considered. 
Whereas,  if  a  particular  clothes  washer's 
coldest  setting  prevented  any  water 
heating,  then  there  would  not  be  any 
energy  used  to  heat  the  wash  water. 

A  second  issue  related  to  New 
Harmony's  internal  heater  capability  is 
the  method  to  be  used  to  measure  the 
temperatures  of  the  water  used  during 
the  test.  Whirlpool  suggested  that  the 
wash  water  temperature  should  reach  an 
equilibrium  temperature  prior  to  the 
start  of  the  10  minute  wash  time 
required  in  §  2.10.  The  Department  does 
not  concur  with  this  suggestion  because 
the  existing  test  procedure  energy 
consumption  calculations  are  based  on 
a  temperature  rise  of  the  clothes  washer 
inlet  water.  The  Department  does  not 
consider  a  "traditional"  clothes 
washer's  heat  dissipation  of  the  heated 
water  into  the  internal  clothes  washer 
components.  The  Department  requires 
the  temperature  in  the  New  Harmony's 
clothes  washer  be  verified  to  ensure  that 
it  at  least  meets  the  specified 
temperature  for  warm  and  hot  during 
the  wash  cycle;  it  does  not  require  the 
clothes  washer  to  maintain  the  wash 
temperature.  This  is  a  performance  issue 
for  New  Harmony  and  regardless  of  the 
operating  heating  cycle  the  energy 
consumption  will  be  reflected  in  the 
energy  reporting.  Therefore,  the 
Department  has  deleted  the  requirement 
for  measuring  the  temperature  at  the 
drain  pipe. 

A  third  issue  related  to  New 
Harmony's  internal  heater  capability  is 
the  tolerance  requirement  for 
temperatures.  Whirlpool  contended  that 
the  existing  test  procedure  is  based  on 
calculations  for  temperature  rises  and 
recorded  volumes,  whereas  the  New 
Harmony's  machines  are  actually 
supplying  the  energy  to  heat  the  water. 
Whirlpool  further  contended  that  a 
larger  temperature  tolerance  will 
provide  a  significant  difference  in 
energy  requirements.  The  Department 
concurs  with  the  intent  of  Whirlpool's 
comment  and  has  tightened  the 
temperature  tolerances  to  reduce 
variability  in  energy  reporting.  The 
Department  has  changed  the  tolerance 
for  the  various  temperatures  from  ±5  °F 
(12;. 8  °C]  to  a  ma.\imum  and  minimum 


temperature  value  with  only  a  5  °F  (2.8 
°C)  range.  For  example,  the  inlet  water 
temperature  requirement  for  water- 
heating  clothes  washers  has  been 
changed  to  a  maximum  of  60  °F  (15.6 
°C)  and  a  minimum  of  55  °F  (12.8  °C). 
This  reduction  in  the  tolerance  range 
will  reduce  energy  reporting  variability 
while  maintaining  testing  flexibility. 
This  type  of  tolerance  will  also  ensure 
that  a  minimum  temperature  rise  is 
tested. 

The  Interim  Waiver  had  a  revised 
requirement  for  the  "electrical  energy 
supply"  to  allow  for  the  testing  of  New 
Harmony's  clothes  washers  which 
utilize  a  higher  voltage.  In  addition  to 
the  higher  voltage  change,  the  tolerance 
was  changed  from  the  existing  test 
proaedure  requirement  of  "±2  volts"  to 
"1  percent"  of  the  vohage.  The 
Department  believes  that  this  increase 
in  tolerance  may  be  too  burdensome, 
therefore  the  Department  has  changed 
the  tolerance  to  "1.7  percent"  of  the 
voltage.  The  1.7  percent  value  is  equal 
to  the  existing  procedure  tolerance. 

Whirlpool  mdicated  a  concern  about 
the  definition  of  "a  water  heating 
clothes  washer".  Their  concern  was  that 
the  proposed  definition  only  considered 
a  machine  that  provides  all  of  the 
energy  for  heating  the  wash  water  by  the 
internal  electric  heater.  Whirlpool 
believes  that  the  definition  should 
consider  the  introduction  of  externally 
heated  wash  water.  The  Department 
understands  Whirlpool's  concern  about 
clothes  washers  that  may  have  the 
option  of  using  externally  heated  water 
along  with  an  internal  heater.  However, 
New  Harmony's  machines  do  not  have 
this  capability.  Therefore,  this  Waiver 
for  New  Harmony  does  not  require  a 
definition  change  nor  a  test  procedure 
change.  The  Department  will  address 
this  issue  in  a  future  general  test 
procedure  revision. 

Whirlpool  indicated  a  concern  that 
the  Waiver  should  address  the 
capability  of  testing  a  warm  rinse.  Since 
New  harmony's  machines  do  not  have  a 
warm  rinse  option,  the  Department  does 
not  agree  that  this  Waiver  should  have 
the  capability  of  testing  a  warm  rinse 
option.  The  Department  does  concur 
that  this  issue  may  be  applicable  in  the 
future  and  will  address  this  is.sue  in  a 
general  test  procedure  revision. 

Conclusion 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
New  Harmony  (Case  No  CW-OOll  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  section  43a.22  or 


Appendix  J  of  10  CFR  part  430,  subpart 
B,  New  Hannony  shall  be  permitted  to 
test  its  series  1  and  2  clothes  washers 
with  the  modification  set  forth  below: 

(i)  Add  new  §  1.19  and  1.20  in 
Appendix  J  to  read  as  follows: 

1.19  Water-heating  clothes  washer 
means  a  clothes  washer  that  has  an 
internal  electrical  heater  which  provides 
all  the  energy  needed  to  heat  water  for 
washing. 

1.20  Non-water-heating  clothes 
washer  means  a  clothes  washer  that 
does  not  have  an  internal  electrical 
heater  which  provides  the  energy 
needed  to  heat  water  for  washing. 

(ii)  Sections  2.2  and  2.3  in  Appendix 
J  shall  be  deleted  and  replaced  with  the 
following: 

2 . 2  Electrical  energy  supply. 
Maintain  the  electrical  supply  to  the 
clothes  washer  terminal  block  within 
1.7  percent  of  120/208Y  or  120/240 
volts  as  applicable  to  the  particular 
terminal  block  wiring  system  as 
specified  by  the  manufacturer.  If  the 
clothes  washer  has  a  dual  voltage 
conversion  capability,  conduct  the  test 
at  the  highest  voltage  recommended  by 
the  manufacturer. 

2.3  Water  temperature. 

2.3.1     Water-heating  clothes  washers. 
The  temperature  of  the  water  supply 
shall  be  maintained  at  a  minimum  of  55 
°F  (12.8  "O  and  a  maximum  of  60  "F 
(15.6  °C). 

(iii)  Sections  3.2.1  through  3.3.5  in 
Appendix  J  shall  be  deleted  and 
replaced  with  the  following: 

3.2.1     Per-cycle  electrical  energy 
consumption  at  maximum  fill.  Set  the 
water  level  selector  to  the  maximum  fill 
position,  if  manually  controlled. 

3.2.1.1  Hottest  wash  at  maximum 
fill.  Activate  the  machine  and  insert  the 
appropriate  test  load  as  specified  in 

§  2.8.2.1.  Select  the  normal  or  its 
equivalent  wash  cycle.  Where  spin 
speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the 
water  temperature  selector  to  the  hottest 
setting  and  activate  the  wash  cycle. 
Measure  and  record  the  kilowatt-hours 
of  electrical  energy  consumed  for  the 
complete  cycle  as  Eh..  ma». 

3.2.1.2  Hot  wash  at  maximum  fill. 
Insert  a  water  temperature  sensing 
device  inside  the  irmer  drum  prior  to 
testing.  Activate  the  machine  and  insert 
the  appropriate  test  load  as  specified  in 
§  2.8.2.1.  Select  the  normal  or  its 
equivalent  wash  cycle.  Where  spin 
speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the 
water  temperature  selector  to  the  hot 
setting  (a  minimum  of  140  °F  (60  "C) 
and  a  maximum  of  145  °F  (62.8  "C))  and 
activate  the  wash  cycle.  Verify  the  wash 
water  temperature,  which  must  be  at  a 
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minimum  of  140  °F  (60  °C]  and  a 
maximum  of  145  °F  (62.8  °C).  If  the 
measured  water  temperature  is  not 
within  the  specified  range,  stop  testing, 
adjust  the  temperature  selector 
accordingly  and  repeat  the  procedure. 
Otherwise,  proceed  and  complete 
testing.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 

3.2.1.3  Warm  wash  at  maximum  fill. 
Repeat  §  3.2.1.2  for  a  warm  wash  setting 
at  a  minimum  of  100  °F  (37.8  °C)  and 

a  maximum  of  105  °F  (40.6  "C).  Measure 
and  record  the  kilowatt-hours  of 
electrical  energy  consumed  for  the 
complete  cycle  as  E^.max- 

3.2.1.4  Cold  wash  at  maximum  fill. 
Repeat  §  3.2.1.1  for  the  coldest  water 
setting.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 
Ec.  max-  Ensure  that  the  inlet  water 
temperature  is  maintained  per  §  2.3.1. 

3.2.2    Per-cycle  electrical  energy 
consumption  at  minimum  fill.  Set  the 
water  level  selector  to  the  minimum  fill 
position,  if  manually  controlled. 

3.2.2.1  Hottest  wash  at  minimum 
fill.  Repeat  §  3.2.1.1  for  a  test  load  as 
specified  in  §  2.8.2.1.  Measure  and 
record  the  kilowatt-hours  of  electrical 
energy  consumed  for  the  complete  cycle 

3S  thi.  min> 

3.2.2.2  Hot  wash  at  minimum  fill. 
Repeat  §  3.2.1.2  for  a  test  load  as 
specified  in  §  2.8.2.1.  The  hot  wash 
setting  shall  be  at  a  minimum  of  140  °F 
(60  "O  and  a  maximum  of  145  "F  (62.8 
"C).  Measure  and  record  the  kilowatt- 
hours  of  electrical  energy  consumed  for 
the  complete  cycle  as  Eh.  mm- 

3.2.2.3  Warm  wash  at  minimum  fill. 
Repeat  §  3.2.1.2  for  warm  wash  setting 
at  a  minimum  of  100  °F  (37.8  "C)  and 

a  maximum  of  105  "F  (40.6  "C).  Measure 
and  record  the  kilowatt-hours  of 
electrical  energy  consumed  for  the 
complete  cycle  as  E»,min. 

3.2.2.4  Cold  wash  at  minimum  fill. 
Repeat  §  3.2.1.1  for  the  coldest  wash 
setting.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 
Ec.mm-  Ensure  that  the  inlet  water 
temperature  is  maintained  per  §2.3.1. 

(iv)  Sections  4.1  through  4.6  in 
Appendix  J  shall  be  deleted  and 
replaced  with  the  following: 

4.1    Per-cycle  temperature-weighted 
machine  electrical  energy  consumption 
for  maximum  and  minimum  water  fill 
levels.  Calculate  the  per-cycle 
temperature-weighted  electrical  energy 
consumption  for  the  maximum  water 
fill  level,  Ema».  and  for  the  minimum 
water  fill  level,  Emin.  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 


Enu..=(0.05xEh,.ma.)+{0.25xEh.m.,J+ 
(0.55xE..ma.)+(0.15xE,.m.^) 

En„n=(0.05xEh,.m,n)  +  (0.25xEh.m,r,)  + 
(0.55xEv,.mm}  +  {0.15xE,.^J 

where: 
Eht.m«=as  defined  in  section  3.2.1.1 
Eh.ma«=as  defined  in  section  3.2.1.2 
E*.miu=as  defined  in  section  3.2.1.3 
Ei,max=as  defined  in  section  3.2.1.4 
Ehi.m.n=as  defined  in  section  3.2.2.1 
Eh.min=as  defined  in  section  3.2.2.2 
E».mm=as  defined  in  section  3.2.2.3 
E^.mm=as  defined  in  section  3.2.2.4 
4.2     Total  per-cycle  machine 
electrical  energy  consumption.  Calculate 
the  total  per-cycle  energy  consumption, 
Ete.  expressed  in  kilowatt-hours  per 
cycle  aijd  defined  as: 
E-iT.=(0.72xE„,J-H(0.28xEm,„) 
where: 
Emax.  Emm=as  defined  in  section  4.1 
(v)  In  CFR  §  430.22.  paragraph 
(j)(l)(i)(B),  change  the  following: 
From:"*   *   'according  to  4.6  of 

Appendix  ())*   *   *" 
To:"*   *   'according  to  4.2  of  Appendix 
(j)*  •   *•• 

(vi)  §430.22  of  the  CFR,  paragraph 
())(2),  shall  be  deleted  and  replaced  with 
the  following: 

(J)  (2)  The  energy  factor  for  water- 
heating  clothes  washers  shall  be  the 
quotient  of  the  cubic  foot  capacity  of  the 
clothes  container  as  determined  in  3.1 
of  appendix  J  to  this  subpart  divided  by 
the  clothes  washer  energy  consumption 
per  cycle  expressed  as  the  total  per- 
cycle  machine  electrical  energy 
consumption  as  determined  in  4.2  of 
Appendix  J  to  this  subpart.  The 
resulting  shall  be  rounded  off  to  the 
nearest  0.01  cubic  foot  per  kilowatt- 
hour. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  New 
Harmony's  series  1  and  2  clothes 
washers. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  This  Waiver  supersedes  the 
Interim  Waiver  granted  to  New 
Harmony  on  June  15. 1993  (58  FR 
33089). 

Issued  in  Washington,  DC  March  24, 1994. 
Frank  M.  Stewart,  Jr., 

Chief  of  Staff,  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  94-7877  Filed  4-1-94;  8  45  am] 
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Federal  Energy  Regulatory 
Commission 

[Project  No  1999-WI] 

Wisconsin  Public  Service  Corp.; 
Environmental  Impact  Statement 
Scoping 

March  29,  1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  re<,eived 
an  application  for  a  new  license  for  the 
Wausau  Project  No.  1999  on  the 
Wisconsin  River  in  Marathon  Countv, 
Wisconsin.  The  Commission  has 
determined  that  due  to  the  Wausau 
Project's  proximity  to  nine  other 
Wisconsin  River  hydroelectric  projects, 
and  the  similar  filing  time  of  their 
license  applications,  Wausau  will  lie 
incorporated  in  the  Environmental 
Impact  Statement  (EIS)  currently  being 
prepared  for  those  nine  projects.  This 
muitiproject  EIS  was  noticed  in  the 
Federal  Register  on  May  6, 1993,  and 
includes;  Wisconsin  Valley  Project  No. 
2113,  Rothschild  Project  No.  2212. 
Kings  Dam  Project  No.  2239,  Centraiia 
Project  No.  2255,  Wisconsin  Rapids 
Project  No.  2256,  Port  Edwards  Project 
No.  2291,  Nekoosa  Project  No.  2292. 
Jersey  Project  No.  2476.  and  Wisconsin 
River  Division  Project  .No.  2590. 

The  Commission  is  t  onducting 
scoping  for  the  Wausau  Project  to 
identify  any  significant  issues  related  to 
the  continued  operation  of  this  project. 
You  are  invited  to  send  your  written 
scoping  comments  on  the  Wausau 
Project  to  the  Commis<ion  (see  below). 
Staff  will  review  all  issues  raised  in  the 
scoping  proc;ess  Comments  for  the 
Wausau  Project  will  be  integrated  with 
those  received  for  the  ongoing 
Wisconsin  River  Basin  EIS.  A  public 
scoping  meeting  will  not  be  held  for  the 
Wausau  project,  and  a  separate  scoping 
document  (beyond  this  notice)  will  not 
be  prepared  for  Wausau. 

The  Commission  previously 
conducted  3  public  scoping  meetings 
(the  week  of  July  12. 1993)  and  issued 
scoping  documents  (Scoping  Document 
1  in  June  1993,  Scoping  Document  2  in 
September  1993,  and  Supplement  to 
Scoping  Document  2  in  October  1993) 
for  the  ongoing  Wisconsin  River  Basin 
nine-project  EIS. 

Proposed  Action 

The  Applicant  proposes  no  new 
construction  or  increases  in 
hydroelectric  capacity  for  the  Wausau 
Project.  The  Applicant  proposes  only  a 
minor  change  in  project  operations.  A 
25  cubic  feet  per  second  (cfs)  minimum 
flow  through  a  kayak  channel  is 
proposed  to  enhance  recreation  and 
aesthetics.  The  project  would  continue 
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to  be  operated  in  a  run-of-river  mode 
and  maintain  headpond  levels  on  a 
daily  basis  within  +/-  0.3  feet  of 
normal  headpond  elevation.  The 
Applicant  would  continue  a  0.5  feet 
drawdown  during  the  winter  to  prevent 
water  from  splashing  over  the  Taintor 
gates  and  forming  ice  on  the  braces.  The 
Applicant  would  provide  a  new  barrier- 
free  fishing  area  for  the  public. 

Project  Alternatives 

The  Commission  Staff  (Staff)  will 
consider  alternatives,  including 
enhancement  measures  not  proposed  by 
the  Applicant.  The  Staff  will  review  and 
consider  alternative  recommendations 
for  additional  resource  protection,  or 
enhancement  measures  that  may  be 
appropriate  to  include  in  a  new  license. 
Modifications  could  include 
recommendations  by  the  agencies,  the 
general  public,  and  the  Staff. 

In  addition  to  these  alternatives,  Staff 
will  evaluate  the  no-action  alternative, 
which  maintains  the  existing 
environment  or  status  quo  at  the 
projects.  Under  this  alternative  the 
projects  would  continue  to  operate  as 
required  by  the  original  license  on  an 
annual  license  basis,  and  no 
enhancement  measures  would  be 
provided.  We  use  this  alternative  to  set 
baseline  environmental  conditions  for 
comparison  with  other  alternatives. 

Scope  of  the  Environmental  Impact 
Statement 

The  geographic  scope  of  analysis 
defines  the  physical  limits  or 
boundaries  of  the  proposed  actions' 
effects  on  the  resources.  Since  the 
proposed  actions  affect  each  resource 
differently,  the  geographic  scope  for 
each  resource  varies.  For  fishery 
resources,  flow  analysis,  water  quality, 
flood  control,  and  power,  the  geographic 
scope  of  analysis  will  encompass  the 
main  stem  Wisconsin  River. 

The  temporal  scope  includes  a 
discussion  of  the  past,  present,  and 
future  actions  and  their  effects  on  the 
resources.  Based  on  the  license  term,  the 
temporal  scope  will  look  30  to  50  years 
into  the  future,  concentrating  on  the 
effect  on  the  resource  from  reasonably 
foreseeable  future  actions  (e.g.,  the  effect 
on  water  quality  from  potential  future 
water  withdrawals  within  the  basin). 
The  historical  discussion  will,  by 
necessity,  be  limited  to  the  amount  of 
available  information  for  each  re.source. 

Environmental  Issues 

A  preliminary  list  of  environmental 
issues  identified  by  the  Staff  for 
coverage  in  the  EIS  is  presented  in  this 
section.  The  list  is  not  intended  to  be 
exhaustive  or  final,  but  is  an  initial 


listing  of  issues  that  have  been  raised 
and  appear  to  be  important.  The  staff 
will  review  all  issues  raised  during  the 
scoping  process  and  make  decisions  as 
to  the  level  of  analysis  needed.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  this  scoping 
document  have  little  potential  for 
causing  significant  impacts,  the  issue  or 
issues  will  be  identified  and  the  reasons 
for  not  providing  a  more  detailed 
analysis  will  be  given. 

The  following  issues  apply  to  the 
Wausau  Project: 

•  Reservoir  water  level  fluctuation 
and  drawdown  limitations  and  their 
effect  on  fish  habitat,  riparian  wetlands, 
wildlife,  cultural  resources,  recreation, 
and  shoreline  development. 

•  Minimum  flow  needs  for  protection 
or  enhancement  of  recreation,  water 
quality,  and  the  riverine  fishery. 

•  Fish  passage  needs  at  the  dam. 
Fishery  protection  and  enhancement 
measures  related  to  turbine  entrainment 
and  fish  mortality. 

•  Effects  of  project  operation  on 
vegetation  and  wildlife  resources. 

•  Impacts  of  project  structures  on 
visual  resources  and  potential  for 
enhancements. 

•  Opportunities  for  recreational 
facility  improvements  and  public  access 
enhancements. 

The  EIS  will  assess  the  project- 
specific  impacts  on  the  above  resources 
and  whether  these  impacts  contribute  to 
significant  adverse  impacts.  Both 
project-specific  impacts  and  cumulative 
effects  will  weigh  in  selecting  an  action 
to  recommend  for  the  licensing  decision 
on  the  projects. 

EIS  Preparation  Schedule 

The  preliminary  schedule  for 
preparing  the  EIS  for  the  Wausau 
Hydroelectric  Projects  is: 


Milestones 

Target  date 

Public  scoping  

Draft  GlS  

Early  spring  1994. 
Late  summer  1994 

Final  EIS  

Winter  1995 

Request  for  Comments 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues. 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue. 

•  Identify  the  resource  issues  not 
requiring  detailed  analysis,  and 

•  Identify  reasonable  project 
alternetives. 

Federal,  state,  and  local  resource 
agencies,  licensees  and  developers, 
Indian  tribes,  other  interested  groups, 
and  the  general  public  are  invited  to 


fonvard  to  the  Commission  any 
information  that  they  believe  will  assist 
the  Commission  Staff  in  conducting  an 
accurate  and  thorough  analysis  of  the 
site-specific  and  cumulative 
environmental  effects  of  the  proposed 
licensing  activities  on  the  Wisconsin 
River.  The  types  of  information  sought 
include: 

•  Information,  quantified  data,  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  environmental 
assessment,  environmental  impact 
statement,  or  similar  document  or  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  Wisconsin  River  Basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  actions  and  effects  of  the 
projects  and  other  developmental 
activities  on  the  physical/chemical, 
biological,  and  socioeconomic 
environments.  For  example,  fish 
stocking/management  histories,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  losses  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state, 
or  local  resource  plans  and  future 
project  proposals  that  encompass  the 
Wisconsin  River  Basin  with  information 
on  when  they'll  be  implemented,  if 
known.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  water 
diversions,  or  implement  fishery 
management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  actions  or  a 
project(s)  does  or  does  not  contribute  to 
cumulative  adverse  or  beneficial  effects 
on  resources  and  therefore  should  be 
excluded  from  further  study  or  excluded 
from  further  consideration  of 
cumulative  effects  within  the  Wisconsin 
River  Basin.  Documentation  should 
include,  but  is  not  limited  to:  how  the 
projects  interact  with  other  projects 
within  the  river  basin  and  other 
developmental  activities;  results  from 
studies;  resource  management  policies; 
and  reports  from  federal,  state,  and  local 
agencies. 

To  be  useful  in  preparing  the  multi- 
project  EIS,  the  requested  information 
must  be  received  by  the  Commission  no 
later  than  30  days  past  the  date  of  this 
notice.  Address  all  communications  to: 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.  Washington,  DC  20426. 


All  correspondence  must  clearly  show 
at  the  top  of  the  first  page  "Wausau 
Project.  FERC  No.  1999". 

When  filing  scoping  comments,  you 
should  submit  an  original  and  8  copies; 
this  will  assure  that  staff  receives  your 
information  quickly.  Parties  to  the' 
proceedings  (as  identified  on  the  official 
Service  List  for  the  Wausau  Project) 
must  also  send  copies  of  their  filings, 
and  all  attachments,  to  the  other  parlies 
listed  on  the  official  service  list.  The 
official  service  list  is  available  from  the 
Commission  Secretary  at  the  same 
oddress  above. 

The  Coinniission  is  .simuhniieously 
issuing  a  notice  (i<EA  Notice)  indicating 
that  staff  is  ready  to  conduct  the 
environmental  analysis  for  the  Wausau 
Project.  Your  cominents  in  response  to 
either  notice  will  become  part  of  the 
record  for  these  proceedings.  You  do  not 
need  to  commijnt  in  r»sponse  to  bcth 
the  REA  Notice  and  tliis  scoping  notice. 
Fxcept.  comments  made  pursuant  to 
Section  10(i)  or  .Sectio.T  18  of  the 
Federal  Power  Act  must  be  clearly 
idi^ntified  and  must  be  received  within 
the  timefrar-Te  provided  for  in  the  RCv\ 
notice  and  13  CFR  4.34[b)(2).  IJkewi.se. 
the  applicant's  response  to  any 
comments  made  under  Section  10(i). 
must  be  clearly  identified  and  filed 
within  prescribed  timeframes  as  set 
forth  in  the  REA  Notice  and  18  CPR 
4.34[b). 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Sabina 
joe,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing.  825  North  Capitol  Street,  NE. 
Washington,  D.C.,  20420  (Telephone 
202-21'J-1548). 
Lois  D.  CasheH, 
Secretary. 
[PR  Doc.  94-7893  Filed  4-1-94;  8:45  am] 

BILLING  CODE  6717~01-P 
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[Docket  No.  RP94-1 88-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  29, 1994. 

Take  notice  that  on  March  24, 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  a  proposed  effective 
date  of  May  2.  1994: 

Original  Sheet  No.  9C 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  section  4  of  the 
Natural  Gas  Act  and  the  Commission's 
Order  No.  636  to  direct  bill  to  Carnegie's 


former  bundled  firm  sales  customers 
unrecovered  gas  costs  direct  billed  to 
Carnegie  by  Carnegie's  upstream 
pipeline  supplier.  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  pursuant  to  Texas  Eastern's 
filing  in  Docket  No.  RP94-129-000. 
Cameg'e  states  that  it  is  making  this 
filing  pursuant  to  §  31.3(b)  of  the 
Crt'nernl  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  .'nterveno  or  protest  with  the  Federal 
Energy  Rei^ulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  2042r).  in  a<.cnrdance  with  18  Cn< 
3H5.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  su'  h  motions  or  protests  should  he 
filed  on  or  before  April  5,  19Q4.  Prote«;s 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b*K;ome  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  refenmce  room. 
Loi-s  n  Cashell, 

.S'('(T"';.'rv'. 

|FR  Dor.  94-7902  Piled  -1-1-94.  8.45  nju] 

BILLING  CODE  6717-01-M 

[Docket  No.  CP83-1 95-01 6J 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

March  29.  1994. 

Take  notice  that  on  Marc  h  24.  1994, 
CNG  Transmission  Corpoi  ition  (CNG) 
tendered  for  filing  as  pn-t  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  2A,  the 
follow  ing  tariff  sheets,  with  an  eflective 
date  ofO(;tob<>rl,  1993: 

Sub.  First  Revised  Sht^ef  No.  407. 
Sub.  First  Rcvi.<:ed  Short  No.  426, 
Sub.  Fi.-st  Revised  Sheet  No.  444, 
Sheet  Nos.  420-422. 
Sheet  No.  440. 
Sh(!Pt  No.  441, 
Shofif  No.  448. 

CNG  states  lliat  the  purpose  of  this 
filing  is  to  correct  the  pagination  of 
certain  tariff  sheets  filed  in  this 
proceeding  on  March  14,  1994. 

CNG  states  that  copies  of  this  filing 
were  served  on  the  affected  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NT., 


Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rule 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  5.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspec;tion. 
Lois  D.  CashelL 
Snrt'tury: 

IFR  Doc.  94-7895  Fil,M  4-1-94;  845  a.T,) 
BILLING  CODE  6717-01-IX 


[Docket  Nos.  RP94-85-001  and  RP94-130- 
001] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

M.;r(  h  29.  I't34 

Take  notice  that  on  March  24,  19^*4. 
Colorado  Intrr-.tate  Gas  Company  IQG). 
tendered  for  filing  as  port  of  its  FERC 
G;;s  Tariff,  First  Revised  Volume  No.  1. 
the  following  n  \  ir.c  tariff  sheet: 

First  Siil)s'.ilute  Oiigi.^al  Shcvf  No.  3f.9A 

GIG  states  that  it  has  siibmitted  First 
Substitute  Original  Sheet  No.  369.^  to 
comply  with  Ordering  Paragraph  (B)  of 
the  March  9.  1<)94  Commission  order 
issued  in  Docket  Nos.  RP94-fi5-000  and 
R1^9+-l  30-000. 

To  comply  with  the  March  9.  1994 
order.  CIG  st.->tes  that  it  has  reduced  the 
total  Buyout  Buydown  co.sts  sought  to 
be  rei  ovred  in  Docket  Nos.  RP94-fl5- 
000  and  RP94-1 30-000  by  539,537, 
brining  thuse  total  costs  to  55.84.1,834. 
The  ji:risdi(.1ional  portion  of  the 
corrected  costs  is  $5,818,869.  Consistent 
with  CIG's  proposal  to  absorb  50  percent 
of  the  jiirisdicrtional  portion  of  these 
costs,  CIG  now  proposes  to  re<;over 
52.909,435  from  its  affected 
jurisdic:tional  firm  sales  customers. 

CIG  has  requested  that  the 
Commission  accept  this  filing,  to 
bec:ome  effective  January  20,  1994,  the 
date  the  Commission  accepted  the 
original  tariff  sheets  in  Docket  Nos. 
RP94-85-000  and  RP94-1 30-000. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  persons  listed  on 
the  Commission's  service  lists  for 
Doci;et  Nos.  RP94-85-000  and  RP94- 
103-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissi(  i, 
825  North  Cap'itol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests, 
should  be  filed  on  or  before  April  5. 
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1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-7899  Filed  4-t-94;  8:45  am] 
BIUJNG  CODE  6717-01-M 

[Docket  No.  RP94-1 90-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

March  28,  1994. 

Take  notice  that  on  March  25, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  April  1, 1994: 

Third  Revised  Sheet  No.  5, 
Third  Revised  Sheet  No.  6. 
Third  Revised  Sheet  No.  7, 
Third  Revised  Sheet  No.  10, 
Second  Revised  Sheet  No.  11, 
Alt.  Third  Revised  Sheet  No.  5, 
Alt.  Third  Revised  Sheet  No.  6. 
Alt.  Third  Revised  Sheet  No.  10. 

MRT  stated  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
$129,033  of  gas  supply  realignment 
costs,  plus  applicable  interest,  pursuant 
to  §  16.3  of  the  General  Terms  and 
Conditions  of  its  Tariff.  MRT  stated  that 
its  filing  includes  the  "Price 
Differential"  cost  of  continuing  to 
perform  under  certain  gas  supply 
contracts  during  the  months  of 
November,  1993  and  December,  1993. 

MRT  stated  that  copies  of  its  filing  are 
available  for  inspection  at  its  business 
offices,  located  in  St.  Louis,  Missouri, 
and  have  been  mailed  to  all  of  its 
affected  customers  and  the  State 
Commissions  of  Arkansas,  Missouri  and 
Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  April  5, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  available  for  public 

inspection. 

Lois  D  Cashell, 

Secretary. 

[FR  Doc.  94-7904  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  RP94-1 89-000] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  29.  1994. 

Take  notice  that  on  March  24, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
April  24,  1994: 

Fourth  Revised  Sheet  No.  23. 
Secotd  Revised  Sheet  No.  107, 
First  Revised  Sheet  No.  224, 
Secotd  Revised  Sheet  No.  225, 
Secotd  Revised  Sheet  No.  226, 
Secotd  Revised  Sheet  No.  227. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  changes  to 
§  14.1(a)  and  related  sections  of  the 
General  Terms  and  Conditions 
contained  in  Northwest's  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
with  respect  to  the  manner  in  which 
Northwest  schedules  mainline 
throBghput  and  receipt  and  delivery 
point  capacity. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  of 
Northwest's  jurisdictional  customers 
and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enerey  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  5, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-7903  Filed  4-1-94;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  RP94-186-000] 

Questar  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  29, 1994. 

Take  notice  that  on  March  24, 1994, 
Questar  Pipeline  Company  (Questar), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No,  1, 
with  a  proposed  effective  date  of  April 
1, 1994: 

First  Revised  Sheet  No.  5A.1. 

Questar  states  that  the  tariff  sheet 
implements  a  mechanism  that  allows 
Questar  to  pass  through  to  Mountain 
Fuel  Supply  Company  $13,477  in  take- 
or-pay  buyout/buydown  costs  assigned 
to  Questar  by  Colorado  Interstate  Gas 
Company  on  February  8, 1994,  In 
Docket  No.  RP94-1 30-000. 

Questar  states  further  that  this  filing 
is  tendered  pursuant  to  18  CFR  2.104 
and  154. (a)(1)  and  in  accordance  with 
the  provisions  of  Order  Nos.  528,  et  al. 

Questar  states  that  copies  of  the  filing 
were  served  upon  Mountain  Fuel 
Supply  Company,  Colorado  Interstate 
Gas  Company  and  the  Public  Service 
Commissions  of  Utah  and  Wyoming. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  April  5, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-7900  Filed  4-1-94;  8:45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-1 87-000] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  29, 1994. 

Take  notice  that  on  March  24, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
June  15,  1994: 


First  Revised  Sheet  No.  314, 
First  Revised  Shwt  No.  317, 
First  Revised  Sheet  No.  509. 
First  Rr\  ised  Sh.icl  No.  512, 
Original  Sheet  No.  2ZA, 
Original  Sheet  Nos.  155A-155E, 
Original  Sheet  Nos.  56CA--56f)C;. 
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Tennessee  states  that  it  is  proposing 
those  amendments  in  order  to  provide  a 
new  hourly  scheduling  flexibility 
service  for  interruptible  transportation 
(Hate  Schedule  IT-X),  with  a  proposed 
implementation  date  of  June  15,  1994. 

Tennessee  states  that  this  proposed 
new  hourly  scheduling  nexil)i!ity 
service  is  in  response  to  requests  bv  its 
electric  generator  customers,  who  desire 
a  reliable,  short  notice  transportation 
service  that  will  meet  their  peak  load 
dispatch  requirements. 

.'\ny  person  desiring  to  be  heard  or  to 
ine-ike  any  protest  with  n?ference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulator)'  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20-426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
April  5,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  .serve  to  make 
protectants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  insperrtion. 
LoLs  D.  Cashell. 
Sr'crptnn,'. 
IFR  Doc.  94-7901  Fil"d  4-1-94;  8  45  .imj 

EllUNG  CODE  6717-01-M 


[Docket  No.  CP94-300-000] 

Tennessee  Gas  Pipeline  Co.  and 
Florida  Gas  Transmission  Co.; 
Abandonment 

March  2i  l'>94. 

Take  n.itice  that  on  .March  22.  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  and  Florida  Gas 
Transmission  Company  (FGT),  P.O.  Box 
1188,  Houston,  Texas  77251.  filed  a 
joint  application  in  Docket  No.  CP94- 
.300-000  pursuant  to  section  7(h)  of  the 
Natural  Gas  Act  for  pennission  and 
approval  to  abandon  the  exchange  of 
natural  gas.  all  as  more  fully  set  .forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  and  P'GT  propose  to 
abandon  the  exchange  of  natural  gas 


pursuant  to  a  December  10,  1962  Gas 
Exchange  Agreement  included  in 
Tennessee's  FERC  Gas  Tariff  as  Rate 
Schedule  X-17  and  in  FGT's  FERC  Gas 
Tariff  as  Rate  Schedule  E-2.  Tennessee 
and  FGT  state  that  these  rate  schedules 
provide  for  the  exchange  of  natural  gas 
between  the  parties  at  the  point  where 
FGT's  24-inch  main  line  crosses 
Tennessee's  30-inrh  Delta-Portland  Line 
in  Stone  County.  Mississippi.  Tennessee 
and  FGT  state  that  since  both  parties 
have  open  access  transportation 
certificates  and  have  restructured  their 
.services  under  Order  No.  636,  there  is 
no  longer  a  need  for  the  exchange 
service  as  certificated  by  the 
Commission. 

Tennessee  states  that  it  notified  FGT 
of  its  intent  to  terminate  the  exchange 
agreement  on  April  30.  1993.  FGT  .states 
tliat  it  agreed  to  this  termination  on 
January  18,  1994. 

Tennessee  and  FGT  do  not  propose  to 
abandon  a:!y  facilities  as  a  result  of  the 
authorization  requested. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appiii  alion  should  on  or  before  April 
19.  1994,  file  wish  the  Fed.^ral  Energy 
Rrgulalory  Commission,  Washington. 
DC  2042R.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  net  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proc:eeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notic;e  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
P'cderal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commissiui.'s  KuUs  of 


Prac  !i(  e  and  Proc  cdure,  a 


ing  will 


be  held  without  further  notice  l>t;fore  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commis.';ion  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  reijuircd  by  the  public  convenience 
and  ni-cessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  requin^d,  further 
notice  of  sue  h  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  and  FGT  to 
appear  or  to  be  repre.sented  at  the 
hearing. 
Lois  D.  Cashell, 
Sf(  rctiirv 
[FR  Doc.  94-7896  Filed  4-1-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-60-005] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

March  29,  1994. 

Take  notice  that  on  March  24,  1994, 
Transwestern  Pipeline  Company 
(Transwestem)  tendered  for'filing  as 
part  of  its  FERC  Gas  Tariff.  Seco.nd 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
January  1. 1994: 

Substitute!  1st  Revised  Sheet  No.  5E(viii) 
Substitute  13th  Revised  Sheet  No.  90A 

On  March  9,  1994.  the  Commission 
issued  an  Order  Rejecting  Amended 
Tariff  Sheet  and  Rejec:ting  Complianc  e 
Filing  (Order).  This  Order  reje<:ts  the 
following  two  filings  made  by 
Transwestern.  On  January  14,  1904, 
Transwestern  filed  a  tariff  sheet  in  ordi  r 
to  comply  with  a  Commission  order 
issued  December  30,  1993  in  Docket  No. 
Rr94-f.0-(^00,  which  accepted  and 
suspended,  subject  to  refund  and 
conditions,  Transwestem's  Novemb<>r 
30,  1993  take-or-pay  filing.  On  Febniar,' 
7,  1994.  Transwestern  filed  a  revised 
tariff  sheet  to  correc;t  the  total 
amortization  amount  contained  in  the 
November  30,  1993  filing  in  compliance 
with  the  Commission's  Order. 
Transwestem  is  clarifying  certain 
asp«H.ts  of  the  above-mentioned  filings 
and  is  also  subn^itting  corrected  tariff 
sheets. 

Transwestern  is  also  filing  tariff 
sheets  to  adhere  to  the  Commission's 
Ordf-r  which  rejected  the  tariff  languag" 
on  Sheet  90.\  thai  described  the  exit 
point  n.cthodology.  Revi<ed  Sheet  90A 
d.'si.ribes  the  compulation  of  the 
surcharge  as  it  is  act-jallv  calc:ulated, 

Transwestern  states  that  copies  of  the 
filing  were  .served  on  its  gas  utility 
customers,  interested  stule 
commissions,  and  all  parties  to  this 
proc  eedi  rig. 

Any  person  desiring  to  protest  said 
filing  should  fiie  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  IX:  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
April  5,  1994.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  Tile  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretaty. 

(FR  Doc.  94-7898  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  CP94-307-000] 

Transwestem  Pipeline  Co.;  Request 
Under  Blanket  Authorization 

March  29. 1994. 

Take  notice  that  on  March  24,  1994, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-307-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  a  tap  and  metering 
facilities  at  a  new  point  of  delivery  for 
the  transportation  of  natural  gas 
volumes  to  Amoco  Production 
Company's  (Amoco)  Empire  Abo  Plant 
located  in  Eddy  County,  New  Mexico 
under  Transwestem 's  blanket  certificate 
issued  in  Docket  No.  CP82-534-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transwestem  states  that  Amoco 
would  build  approximately  thirty  feet  of 
2-inch  pipeline  from  the  suction  side  of 
its  plant'to  interconnect  with 
Transwestem's  proposed  metering 
facilities  to  be  located  on 
Transwestem's  existing  LEC  10-inch 
lateral.  Transwestem  further  states  that 
it  would  transport  natural  gas  pursuant 
to  its  blanket  transportation  certificate 
authority  to  accommodate  gas  deliveries 
to  Amoco.  Transwestem  says  that  the 
gas  volumes  delivered  by  it  would  be 
used  for  engine  fuel  at  Amoco's  plant. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  mle  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  O.  Cashell, 

Secretory. 

(PR  Doc.  94-7897  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Doclet  Nos.  RP94-^(M)00  and  RP94-60- 
001]  1 

Traniwestem  Pipeline  Co.;  Settlement 
Conference 

March  29. 1994. 

Pursuant  to  the  Commission  order 
which  issued  on  December  30, 1993,  a 
settlement  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Thursday,  April  14, 
1994  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Regulatory  Commission,  810  First 
Street,  NE.,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-7953  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  6717-«1-M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Enerty  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
undw  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

This  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/SW(EU)-158, 
for  the  transfer  of  165,000  kilograms  of 
uranium  containing  approximately 
5,450  kilograms  of  the  isotope  uranium- 
235  (3.30  percent  enrichment)  from  the 
Federal  Republic  of  Germany  to  Sweden 
for  use  as  fuel  in  the  Forsmark  and 
Ringhals  power  reactors. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  ha$  been  determined  that  this 


subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC,  on  March  28, 
1994. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 

Policy,  Office  of  Arms  Control  and 

N on  pro}  if  era  tion. 

[FR  Doc.  94-7878  Filed  4-1-94;  8:45  am] 

BILUNQ  CODE  64S0-41-M 


Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  conceming  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Govemment  of  the  United  States  of 
America  and  the  Govemment  of  Sweden 
conceming  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/SW(EU)-157. 
for  the  transfer  of  fuel  elements  from 
France  to  Sweden  containing  130 
kilograms  of  uranium  containing  25.935 
kilograms  of  the  isotope  uranium-235 
(19.95  percent  enrichment)  for  use  in 
the  R-2  material  test  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  March  28, 
1994. 
Edward  T.  Fei, 

Acting  Director.  Office  of  Nonproliferation 
Policy,  Office  of  Arms  Control  and 
Nonproliferation . 
[FR  Doc.  94-7879  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  6454M)1-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  CW-002] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Clothes  Washer  Test  Procedure  to 
Asko  Inc. 

agency:  Office  of  Energy  Efficienrv  and 
Renewable  Energy.  Department  of 
Energy. 

ACTION:  Derision  and  Order. 
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SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  [Case  No.  C\V-002l 
granting  a  Waiver  to  Asko  Inc.  (Asko) 
from  t.he  existing  Department  of  Energy 
(DOE  or  Department)  test  procedure  for 
clothes  washers.  The  Department  is 
granting  Asko  a  Waiver  from  the 
Department's  test  procedures  for  its 
clothes  washer  models  10504,  12004, 
and  20004,  with  the  following  design 
features  that  differ  from  those  covered 
by  the  existing  clothes  washer  test 
procedure:  an  internal  electrical  heater 
for  heating  wash  water;  a  continuously 
variable  wash  water  temperature 
control;  208/240  volt  electrical  power 
supply;  and  machine-controlled  water 
fill  capability. 

FOR  FURTHER  INFORMATION  CONTACT:  P. 
Marc  LaFrance,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-431. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
(202)  586-8423.  Eugene  Margolis,  Esq., 
U.S.  Department  of  Energy,  Office  of 
General  Counsel.  Mail  Station  GC-72, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202) 586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  below.  In 
the  Decision  and  Order,  Asko  has  been 
granted  a  Waiver  for  its  clothes  washer 
models  10504,  12004,  and  20004,  with 
the  following  design  features  that  differ 
from  those  covered  by  the  existing 
clothes  washer  test  procedure:  an 
internal  electrical  heater  for  heating 
wash  water;  a  continuously  variable 
wash  water  temperature  control;  208/ 
240  volt  electrical  power  supply;  and 
machine-controlled  water  fill  capability. 
Issued  in  Washington,  DC,  March  25, 1994. 
Frank  M.  Stewut,  Jr., 

Acting  Chief  of  Staff.  Energy  Efficiency  and 
Renewable  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 


automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  Public  Law  94^163,  89  Stat.  917, 
amended  by  the  National  Energy 
Conservation  Policy  Act.  Public  Law 
95-619.  92  Stat.  3266.  the  National 
Appliance  Energy  Conservation  Act  of 
1987,  Public  Law'  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988,  Public  Law  100- 
357.  and  the  Energy  Policy  Act  of  1992, 
Public  Law  102-486.  106  Stat.  2776. 
which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  (.lothes 
washers.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that 
will  assist  consumers  in  making 
purchasing  decisions.  These  test 
procedures  appear  at  10  CFR  part  430, 
subpart  B. 

DOE  amended  the  prescribed  ft-st 
procedures  by  adding  10  CFTl  430.27  on 
September  26,  1980.  creating  the  waiver 
process  (45  FR  64108).  Thereafter,  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Effic:iency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures  (51  FR  42823,  November  26, 
1986). 

The  waiver  process  allows  the 
A.ssistant  Set;retary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 


DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Pursuant  to  §  430.27(g).  the  Assistant 
Secretary  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

In  a(  cordance  with  §  430.27  of  10  CFR 
part  430.  on  April  8.  1993.  Asko  filed  a 
Petition  for  Waiver  regarding  its  clothes 
washer  models  10504,  12004,  and 
20004.  with  the  following  design 
features  that  differ  from  those  covered 
by  the  existing  clothes  washer  test 
procedure:  An  internal  electrical  heater 
for  heating  wash  water;  a  continuously 
variable  wash  water  temperature 
control;  208/240  volt  electrical  power 
supply:  and  machine-controlled  water 
fill  capability.  On  April  26.  1993,  Asko 
filed  an  Application  for  Interim  Waiver 
and  on  May  11. 1993.  Asko 
subsequenily  submitted  an  amendment 
to  the  Application  for  Interim  Waiver 
upon  DOE'S  request  for  additional 
information  to  allow  the  Department  to 
make  its  determination  of  the  economic 
hardship  and/or  competitive 
disadvantage  likely  to  result  if  DOE  fails 
to  grant  the  Application  for  Interim 
Waiver.  On  September  7,  1993.  the 
Department  published  in  the  Federal 
Register  the  Asko  petition  and  solicited 
comments,  data,  and  information 
respecting  the  petition  and  granted  the 
requested  Interim  Waiver  in  its  entirety 
(58  FR  47130). 

Comments  were  received  from  the 
Whirlpool  Corporation  (Whirlpool)  and 
Speed  Queen  Company  (Speed  Queen). 
All  comments  received  were  sent  to 
Asko  for  its  rebuttal.  The  Department 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the  Asko 
petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  a  waiver  to 
Asko. 

Assertions  and  Determinations 

Asko's  petition  seeks  a  waiver  from 
the  DOE  test  procedure  that  is  based  on 
an  external  water  heating  source. 
Instead.  Asko.requests  the  allowance  to 
test  its  clothes  washer  models  10.504. 
12004,  and  20004  using  an  internal 
heater  which  heats  the  cold  inlet  water 
supplied  for  washing.  Since  the  nature 
of  a  water-heating  clothes  washer  is 
significantly  different  from  a  nonwater- 
heating  clothes  washer,  several  issues 
have  developed  and  have  been 
commented  on. 

The  existing  test  procedure  for  non- 
water-heating  clothes  washers  uses  inlet 
water  at  •'100''F±10°F"  and  requires  a 
temperature  rise  calculation  based  on 
water  volume  which  assumes  a  hot 
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wash  temperature  of  140°F  (60°C).  Thus, 
the  calculation  for  the  warm  wash 
temperature  is  presumed  to  be  set  at 
100"?  (37.8°C)  which  is  obtained  from 
assumed  equal  amounts  of  hot  and  cold 
water  being  mixed  in  the  clothes 
washer.  For  clothes  washers  equipped 
with  thermostatically  controlled  inlet 
water  valves  the  hot  water  inlet 
temperature  is  set  to  "140°F±5°F"  and 
the  cold  water  inlet  temperature  is  set 
to  •'60°F±5°F"'. 

Asko  originally  proposed  testing  its 
clothes  washers  utilizing  four  equally 
weighted  tests.  Asko  proposed  that  two 
of  the  tests  be  conducted  at  140°F  (60°C) 
{one  for  maximum  fill  and  one  for 
minimum  fill)  and  the  remaining  two 
tests  be  conducted  at  6a°F  (20°C)  (one 
for  maximum  fill  and  one  for  minimum 
fill).  The  Department  did  not  concur 
with  this  proposal  and  issued  an  Interim 
Waiver  with  test  requirements  which 
were  more  representative  of  the  existing 
test  procedure.  The  Interim  Waiver 
required  testing  at  three  temperature 
settings  (hot— 140''F  (BCC).  warm— 
100»F  Oa^C  and  cold— eCF  (16°C))  for 
maximum  and  minimum  fill  conditions. 
The  results  of  the  temperature  setting 
tests  were  prorated  using  the  existing 
test  procedure  Temperature  Use  Factors 
for  a  three  temperature  selection 
machine.  The  combined  results  for 
maximum  and  minimum  fill  were 
prorated  using  the  existing  test 
procedure  values.  Whirlpool  and  Speed 
Queen  raised  concern  about  the  Asko's 
machines  having  the  capability  of 
heating  water  higher  than  140°F  (60°C). 
The  concern  is  that  some  consumers 
will  choose  a  temperature  that  is  higher 
than  140'F  (GCC)  and  therefore  use 
more  energy  than  the  test  would  predict. 
The  Department  agrees  with  this 
concern.  However,  the  Department  also 
realizes  that  with  Asko's  variable 
temperature  capability  that  some 
consumers  may  choose  to  utilize  a  "hot" 
temperature  Setting  that  is  lower  than 
140°F  (60'C).  Furthermore,  Proctor  and 
Gamble  market  survey  data  for  1975  and 
1988/89  reveal  that  consumers' 
preferences  have  changed  over  the  13 
years  to  use  cold  washes  more 
frequently.  Therefore,  the  Department 
has  decided  that  the  test  for  water- 
heating  clothes  washers  will  be  based 
on  the  following  to  reflect  the  comments 
received  and  to  be  as  consistent  as 
possible  with  the  current  test  procedure. 


Temperature  setting 

Percentage 
of  use 

Hottest  possibte  on  machine  .... 
140°F  (60'C)  

5 
25 

K.OT  (38°C)  

55 

C  ildest  possible  on  machine  ... 

15 

Additionally,  the  Department,  by 
deciding  to  test  the  water-heating 
clothes  washers  at  their  respective, 
hottest  and  coldest,  settings,  will  enable 
the  test  procedure  to  be  generic  for 
various  clothes  washers.  For  example,  if 
a  particular  clothes  washer's  coldest 
setting  actually  demands  heat  above  the 
specified  inlet  water  temperature,  then 
the  energy  for  this  will  be  considered. 
Whereas,  if  a  particular  clothes  washer's 
coldest  setting  prevents  any  water 
healing,  then  there  would  not  be  any 
energy  used  to  heat  the  wash  water. 
A  second  issue  related  to  Asko's 
internal  heater  capability  is  the  method 
to  be  used  to  measure  the  temperatures 
of  the  water  used  during  the  test. 
Whirlpool  suggested  that  the  wash 
water  temperature  should  reach  an 
equilibrium  temperature  prior  to  the 
start  of  the  10  minute  wash  time 
required  in  section  2.10.  The 
Department  does  not  concur  with  this 
suggestion  because  the  existing  test 
procedure  energy  consumption 
calculations  are  based  on  a  temperature 
rise  of  the  clothes  washer  inlet  water. 
The  Department  does  not  consider  a 
"traditional"  clothes  washer's  heat 
dissipation  of  the  heated  water  into  the 
internal  clothes  washer  components. 
The  Department  requires  the 
temperature  in  the  Asko's  clothes 
washer  be  verified  to  ensure  that  it  at 
least  meets  the  specified  temperature  for 
warm  and  hot  during  the  wash  cycle;  it 
does  not  require  the  clothes  to  maintain 
the  wash  temperature.  This  is  a 
performance  issue  for  Asko  and 
regardless  of  the  operating  heating  cycle 
the  energy  consumption  will  be 
reflected  in  the  energy  reporting. 
A  third  issue  related  to  Asko's 
internal  heater  capability  is  the 
tolerance  requirement  for  temperatures. 
Whirlpool  contended  that  the  existing 
test  procedure  is  based  on  calculations 
for  temperature  rises  and  recorded 
volumes,  whereas  the  Asko's  machines 
are  actually  supplying  the  energy  to  heat 
the  wafer.  Whirlpool  further  contended 
that  a  larger  temperature  tolerance  will 
provide  a  significant  difference  in 
energy  requirements.  The  Department 
concurs  with  the  intent  of  Whirlpool's 
comment  and  has  tightened  the 
temperature  tolerances  to  reduce 
variability  in  energy  reporting.  The 
Department  has  changed  the  tolerance 
for  the  various  temperatures  from  ±5''F 
(±2.B°C)  to  a  maximum  and  minimum 
temperature  value  with  only  a  5°F 
(Z.B^C)  range.  For  example,  the  inlet 
water  temperature  requirement  for 
water-heating  clothes  washers  has  been 
changed  to  a  maximum  of  60°F  (15.6°C) 
and  a  minimum  of  55°F  {12.8°C).  This 
reduction  in  the  tolerance  range  will 


reduce  energy  reporting  variability 
while  maintaining  testing  flexibility. 
This  type  of  tolerance  will  also  ensure 
that  a  minimum  temperature  rise  is 
tested. 

Speed  Queen  commented  on  the 
requirement  for  the  inlet  water 
temperature.  Speed  Queen  proposed^ 
that  the  inlet  water  temperature  be  set 
to  SO-'F  (10°C)  in  lieu  of  60°F  (le'C). 
Speed  Queen's  concern  was  based  on 
the  fact  that  the  existing  test  procedure 
uses  a  90°F  temperature  rise  in  the 
calculations.  The  Department  does  not 
concur  with  the  Speed  Queen 
suggestion.  As  indicated  above,  the 
Department  is  changing  the  amended 
test  procedure  to  include  a  test  at  the 
hottest  temperature  setting  which  will 
be  conducted  on  a  temperature  range 
which  is  greater  than  90°F.  In  addition, 
the  Department  believes  that  a  SOT 
(10°C)  inlet  water  requirement  may  be 
too  burdensome.  In  many  cases  the  inlet 
water  would  have  to  be  cooled  to  obtain 
the  SCF  (10°C)  temperature. 

Asko's  petition  also  addressed  its 
design  feature  which  will  automatically 
control  the  water  level  in  the  clothes 
washer  based  on  the  clothes  load. 
Whirlpool  and  Speed  Queen  both  had 
concerns  about  the  use  of  variable  test 
loads  to  activate  a  maximum  or 
minimum  fill  for  testing.  The  concern 
was  that  the  absorption  of  the  test  cloth 
will  introduce  an  additional  variable. 
Both  Whirlpool  and  Speed  Queen 
suggested  using  the  existing  test 
procedure's  test  loads  (3  lbs.  at 
minimum  fill  and  7  lbs.  at  maximum 
fill).  The  Department  concurs  with  the 
Whirlpool  and  Speed  Queen  suggestion, 
however,  the  testing  conducted  will  be 
representative  of  consumer  minimum 
and  maximum  test  loads  and  not  the 
minimum  and  maximum  test  load 
capability  of  the  Asko  machines.  The 
Department  also  realizes  that  this  will 
cause  the  calculations  for  Asko's  clothes 
washer  total  energy  consumption  at 
minimum  fill  to  go  up  and  total  energy 
consumption  at  maximum  fill  to  go 
down.  The  Department  may  revise  the 
test  load  requirements  for  all  clothes 
washers  in  the  future  to  reflect 
consumer  habits  if  usage  data  becomes 
available  regarding  automatic  fill 
controls. 

Whirlpool  also  recommended  that  the 
Department  change  the  requirement  for 
the  test  load  test  cloth.  Whirlpool 
recommended  that  a  test  cloth  more 
representative  of  actual  consumer  habits 
be  utilized  verses  the  energy  test  cloth 
specified  in  section  2.6.  The  Department 
does  not  agree  with  Whirlpool's 
suggestion  for  Asko's  petition  because  it 
is  not  unique  to  Asko's  Petition.  The  test 
procedure  requires  the  same  test  cloth 
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for  all  front  load  machines.  The 
Department  recommends  that  this  tvpe 
of  comment  be  presented  during  a 
ruling  to  rpvise  the  entire  test 
procedure. 

The  Interim  Waiver  had  a  revised 
requirement  for  the  "electrical  energy 
supply"  to  allow  for  the  testing  of 
Asko's  clothes  washers  which  use  a 
higher  voltage.  In  addition  to  the  higher 
voltage  change,  the  tolerance  was 
changed  from  the  existing  test 
procedure  requirement  of  "±2  volts"  to 
"1  percent"  of  the  voltage.  The 
Department  believes  that  this  increase 
in  tolerance  may  be  too  burdensome, 
therefore  the  Department  has  changed 
the  tolerance  to  "1.7  percent"  of  the 
voltage.  The  1.7  percent  value  is  equal 
to  the  existing  procedure  tolerance. 

Conclusion 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  bv 
Asko  [Case  No.  CW-0021  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3),  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  section  430.22  or 
Appendix  J  of  10  CFR  Part  430,  Subpart 
B,  Asko  shall  be  permitted  to  test  its 
washing  machines,  models  10504, 
12004,  and  20004  with  the  modification 
set  forth  below: 

(i)  Add  new  §§  1.19  and  1.20  in 
appendix  J  to  read  as  follows: 

1.19  "Water-beating  clothes  washer" 
means  a  clothes  washer  that  has  an 
internal  electrical  heater  which  provides 
all  the  energy  needed  to  heat  water  for 
washing. 

1.20  "Non-water-heating  clothes 
washer"  means  a  clothes  washer  that 
does  not  have  an  internal  electrical 
heater  which  provides  the  energy 
needed  to  heat  water  for  washing. 

(ii)  Sections  2.2  and  2.3  in  appendix 
I  shall  be  deleted  and  replaced  with  the 
following: 

2.2  Electrical  energy  supply. 
Maintain  the  electrical  supply  to  the 
clothes  washer  terminal  block  within 
1.7  percent  of  120/208Y  or  120/240 
volts  as  applicable  to  the  particular 
terminal  block  wiring  system  as 
specified  by  the  manufacturer.  If  the 
clothes  washer  has  a  dual  voltage 
conversion  capability,  conduct  the  test 
at  the  highest  voltage  recommended  by 
the  manufacturer. 

2.3  Water  temperature. 

2.3.1     Water-heating  clothes  washers. 
The  temperature  of  the  water  supply 
shall  be  maintained  at  a  minimum  of 
SST  (12.8°C)  and  a  maximum  of  60°F 
(15.6°C). 


(iii)  Sections  3.2.1  through  3.3.5  in 
Appendix  J  shall  be  deleted  and 
replaced  with  the  following: 

3.2.1     Per-cycle  electrical  energy 
consumption  at  maximum  fill.  Set  the 
water  level  selector  to  the  maximum  fill 
position,  if  manually  controlled. 

3.2.1.1  Hottest  wash  at  maximum 
fill.  Activate  the  machine  and  insert  the 
appropriate  test  load  as  specified  in 
section  2.8.2.1.  Select  the  normal  or  its 
equivalent  wash  cycle.  Where  spin 
speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the 
water  temperature  selector  to  the  hottest 
setting  and  activate  the  wash  cycle. 
Measure  and  record  the  kilowatt-hours 
of  electrical  energy  consumed  for  the 
complete  cycle  as  Ehi.ma*. 

3.2.1.2  Hot  wash  at  maximum  fill. 
Insert  a  water  temperature  sensing 
device  inside  the  inner  drum  prior  to 
testing.  Activate  the  machine  and  insert 
the  appropriate  test  load  as  specified  in 
section  2.8.2.1.  Select  the  normal  or  its 
equivalent  wash  cycle.  Where  spin 
speed  selection  is  available,  set  the 
control  to  its  maximum  setting.  Set  the 
water  temperature  selector  to  the  hot 
setting  (a  minimum  of  140°F  (60°C)  and 
a  maximum  of  145°F  (62.8°C))  and 
activate  the  wash  cycle.  Verify  the  wash 
water  temperature,  which  must  be  at  a 
minimum  of  140T  (60°C)  and  a 
maximum  of  145°F  (62.8''C).  If  the 
measured  water  temperature  is  not 
within  the  specified  range,  stop  testing, 
adjust  the  temperature  selector 
accordingly  and  repeat  the  procedure. 
Otherwise,  proceed  and  complete 
testing.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 

3.2.1.3  IVarm  wash  at  maximum  fill. 
Repeat  section  3.2.1.2  for  a  warm  wash 
setting  at  a  minimum  of  100°F  (37.8°C) 
and  a  maximum  of  105°F  (40.6°C). 
Measure  and  record  the  kilowatt-hours 
of  electrical  energy  consumed  for  the 
complete  cycle  as  Ev..max- 

3.2.1.4  Cold  wash  at  maximum  fill. 
Repeat  section  3.2.1.1  for  the  coldest 
water  setting.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 
Ei.ma».  Ensure  that  the  inlet  water 
temperature  is  maintained  per  section 
2.3.1. 

3.2.2     Per-cycle  electrical  energy 
consumption  at  minimum  fill.  Set  the 
water  level  selector  to  the  minimum  fill 
position,Jf  manually  controlled. 

3.2.2.1     Hottest  wash  at  minimum 
fill.  Repeat  section  3.2.1.1  for  a  test  load 
as  specified  in  section  2.8.2.1.  Measure 
and  record  the  kilowatt-hours  of 
electrical  energy  consumed  for  the 
complete  cycle  as  Eh,.n„n. 


3.2.2.2  Hot  wash  at  minimum  fill. 
Repeat  section  3.2.1.2  for  a  test  load  as 
specified  in  section  2.8.2.1.  The  hot 
wash  setting  shall  be  at  a  minimum  of 
140^  (60°C)  and  a  maximum  of  14,-)°F 
(62.8°C).  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 

3.2.2.3  Warm  wash  at  minimum  fill. 
Repeat  section  3.2.1.2  for  warm  wash 
setting  at  a  minimum  of  lOOT  (37.8='C) 
and  a  maximum  of  lOS'F  (40. ST.). 
Measure  and  record  the  kilowatt-hours 
of  electrical  energy  consumed  for  the 
complete  cycle  as  E*  mm. 

3.2.2.4  Cold  wash  at  minimum  fill. 
Repeat  section  3.2.1.1  for  the  coldest 
wash  setting.  Measure  and  record  the 
kilowatt-hours  of  electrical  energy 
consumed  for  the  complete  cycle  as 
E^min-  Ensure  that  the  inlet  water 
temperature  is  maintained  per  section 
2.3.1. 

(iv)  Sections  4.1  through  4.6  in 
Appendix  J  shall  be  deleted  and 
replaced  with  the  following: 

4.1  Per-cycle  temperature-weighted 
machine  electrical  energv  consumption 
for  maximum  and  minimum  water  fill 
levels.  Calculate  the  per-cycle 
temperature-weighted  electrical  energy 
consumption  for  the  mnximum  water 
fill  level.  Em.„.  and  for  the  minimum 
water  fill  level.  Em.n.  expressed  in 
kilowatt-hours  per  cycle  and  defined  as: 
Emjx  =  (0.05  X  Eh,,md.)  +  (0.25  X  Eh.„.u,) 

+  (0.55  X  E,..m.J  +  (0.15  X  E,,^,) 

E„„n  =  (0.05  X  Ehi.m.n)  +  (0.25  X  Eh.m.n)  ■»■ 

(0.55  y  £..„,,„) +  (0. 15  xE.. mm) 
where: 

Ehi.m..«=as  defined  in  section  3.2  1.1 
Eh.ma»=as  defined  in  section  3.2.1.2 
E»,mj.=as  defined  in  section  3.2.1.3 
Ei,ma>=as  defined  in  section  3.2.1.4 
Ehi.n,m=as  defined  in  section  3.2.2.1 
Eh.mm=as  defined  in  section  3.2.2.2 
E»,rm=as  defined  in  se(  tion  3.2.2.3 
Ei.mm=as  defined  in  section  3.2.2.4 

4.2  Total  per-cycle  machine 
electrical  energy  consumption.  Calculate 
the  total  per-cycle  energy  consumption. 
Etu.  expressed  in  kilowatt-hours  per 
cycle  and  defined  as: 

ET,.=  (0.72xEm..O  -(■  (0.28xEm,n) 

where: 

Ema.  Emm  =  as  defined  in  section  4.1 

(v)  In  CFR  §  430.22,  paragraph 
(j)(l)(i)(B),  change  the  following: 
From:"*    *   *  according  to  4.6  of 

Appendix  (j)  *   *   *" 
To:"*    *    •  according  to  4.2  of 

Appendix  (j)  •    •    •■' 

(vi)  Section  430.22  of  the  CFR. 
paragraph  (j)(2).  shall  be  deleted  and 
replaced  with  the  following: 

(J)(2)  The  energy  factor  for  water- 
heating  clothes  washers  shall  be  the 
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quotient  of  the  cubic  foot  capacity  of  the 
clothes  container  as  determined  in  3.1 
of  appendix  J  to  this  subpart  divided  by 
the  clothes  washer  energy  consumption 
per  cycle  expressed  as  the  total  per- 
cycle  machine  electrical  energy 
consumption  as  determined  in  4.2  of 
appendix  J  to  this  subpart.  The  resulting 
shall  be  rounded  off  to  the  nearest  0.01 
cubic  foot  per  kilowatt-hour. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  these  washing 
machines,  models  10504, 12004.  and 
20004,  manufactured  by  Asko. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  This  Waiver  supersedes  the 
Interim  Waiver  granted  to  Asko  on 
September  7, 1993  (58  FR  47130). 

Issued  in  Washington.  DC,  March  25. 1994. 
Frank  M.  Stewart.  Jr., 

Acting  Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 
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Appliance  and  Equipment  Energy 
Efficiency  Standards:  Public  Meetings 
To  Discuss  Evaluation  Criteria  for  the 
Voluntary  Programs  to  Provide  Energy 
Efficiency  Information  for  Luminalres 
and  Commercial  Office  Equipment 

AQEMCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Energy  Policy  Act  of  1992 
requires  the  Department  of  Energy  (DOE 
or  Department)  to  support  voluntary 
national  testing  and  information 
programs  for  those  types  of  luminaires 
and  commercial  office  equipment  that 
are  widely  used,  and  show  potential  for 
significant  energy  savings.  Not  later 
than  October  24,  1995,  DOE  must 
determine  whether  the  voluntary 
programs  thus  created  by  members  of 
those  industries  are  consistent  with  the 
objectives  set  forth  in  the  legislation. 
In  order  to  determine  what  specific 
criteria  will  be  used  to  evaluate  the 
effectiveness  of  the  voluntary  programs, 
the  Department  will  hold  two  public 
meetings  and  invite  interested  parties 
for  each  program  to  offer  suggestions 
concerning  methods  of  evaluation.  All 
persons  are  hereby  given  notice  of  the 
opportunity  to  submit  written 


comments  and  to  attend  the  public 
meetings. 

DATES:  Written  comments  in 
quadruplicate  must  be  received  by  May 
12,  1994.  Requests  to  speak  should  also 
be  submitted  in  advance  before  May  12, 
1994,  or  if  time  permits,  upon 
registration  the  day  of  the  meeting.  The 
public  meeting  for  the  luminaire 
program  will  be  held  on  Tuesday,  May 
24,  1994.  The  public  meeting  for 
commercial  office  equipment  will  be 
held  on  Thursday,  May  26,  1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  should  be  labeled 
"Voluntary  Program  to  Promote  Energy 
Efficiency  in  Luminaires"  or  "Voluntary 
Program  to  Promote  Energy  Efficiency  in 
Commercial  Office  Equipment,"  and 
submitted  to  Ms.  Barbara  Twigg.  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Mail  Station  EE^31,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S\V.. 
Washington,  DC  20585.  Telephone: 
(202)  586-9127;  FAX:  (202)  586-4617. 
The  meetings  will  begin  at  9:30  a.m., 
and  will  be  held  at  the  U.S.  Department 
of  Energy,  Forrestal  Building,  room  lE- 
245, 1000  Independence  Avenue,  SW., 
Washington.  DC. 

Copies  of  the  transcripts  of  the  public 
meetings  and  public  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  (202)  586-6020 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg,  U.S.  Etepartment  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-431, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  Energy  Policy  Act  of  1992 
(EPACT;  Pub.  L.  102-486)  identified 
several  new  categories  of  products  and 
equipment  for  inclusion  in  a  range  of 
required  and  voluntary  testing  and 
information  programs  to  promote  energy 
efficiency.  Under  sections  125  and  126 
of  EPACT,  the  Secretary  of  Energy,  after 
consulting  with  industry  associations 


and  other  interested  organizations,  is  to 
provide  technical  and  financial 
assistance  to  support  voluntary  national 
testing  and  information  programs  for 
those  types  of  commercial  office 
equipment  and  luminaires  that  are 
widely  used,  and  for  which  there  is  a 
potential  for  significant  energy  savings 
as  a  result  of  such  programs.  These  test 
procedm-es  will  provide  information 
that  when  conveyed  to  consumers,  will 
enable  purchasers  of  such  equipment  to 
assess  the  energy  consumption  and 
potential  cost  savings  of  alternative 
products. 

2.  Background 

The  voluntary  programs  for 
commercial  office  equipment  and 
luminaires  will  be  developed  by 
separate  organizations  composed  of 
interested  parties  associated  with  each 
industry,  and  the  efforts  to  develop 
these  programs  will  be  monitored  and 
evaluated  by  the  Secretary  of  Energy. 
Not  later  than  three  years  after  the  date 
of  enactment  of  EPACT  (October  24. 
1995),  the  Secretary  shall  make  a 
determination  as  to  whether  the 
voluntary  programs  are  positioned  to 
achieve  the  objectives  established  for 
the  sale  and  purchase  of  commercial 
office  equipment  and  luminaires.  If  the 
Secretary  determines  that  either  of  the 
voluntary  programs  is  not  consistent 
with  the  objectives  of  the  legislation,  the 
Secretary  shall,  after  consultation  with 
the  National  Institute  of  Standards  and 
Teciinology,  develop  test  procedures  for 
that  set  of  products.  One  year  later,  the 
Federal  Trade  Commission  will 
prescribe  labeling  rules. 

The  Department  recognizes  that  the 
clarification  of  evaluation  criteria  is  an 
important  guiding  element  as  the  testing 
and  information  programs  take  shape. 
As  part  of  the  monitoring  and 
evaluation  process,  DOE  would  like  to 
solicit  comments  on  how  the  evaluation 
criteria  should  be  determined  within  the 
context  of  the  emerging  programs.  After 
oral  and  written  comments  have  been 
submitted,  DOE  will  analyze  the 
suggestions,  determine  the  specific 
evaluation  criteria,  and  publish  its 
findings  in  the  Federal  Register. 

3.  Discussion 

The  purpose  of  the  public  meeting  is 
twofold:  (1)  To  provide  an  opportunity 
to  inform  DOE  on  the  progress  of  the 
voluntary  programs;  and  (2)  to  request 
suggestions  from  all  interested  partie.* 
on  the  best  means  of  evaluating  the 
potential  effectiveness  of  the  programs. 

Some  specific  areas  for  comment  are 
identified  below;  however,  these  areas 
are  not  intended  to  limit  the  content  of 
submissions. 


Federal  Register  /  Vol.  59.  No.  64  /  Monday.  April  4.  1994  /  Notices 


15723 


•  The  type,  use,  and  standardization 
of  test  procedures. 

•  The  extent  of  market  penetration 
represented  by  the  products  selected  as 
"widely  used"  and  the  extent  of 
participation  across  the  respective 
industries. 

•  The  dissemination  of  information  to 
potential  consumers. 

•  The  amount  of  energy  saved. 

•  Provisions  to  update  the  program  in 
future  years  and  incorporate  new 
products. 

•  Provisions  for  DOE  to  monitor  the 
progress  of  the  program. 

4.  Public  Meeting  Procedure 

DOE  will  make  a  presentation  at  the 
outset  of  each  meeting  to  provide 
background  and  explain  the  goals  for 
the  meeting.  DOE  will  then  accept  oral 
comments  limited  to  a  time  which  will 
be  set  in  light  of  the  number  of  persons 
who  request  to  speak.  The  official 
conductmg  tne  meeting  will  accept 
comments  and  questions  from  those 
attending  to  afford  the  DOE  staff  and 
interested  parties  an  opportunity  to 
discuss  and  explore  issues  surrounding 
the  proposed  evaluation  criteria. 

Issued  in  Washington.  IX],  on  March  25, 
1994. 

Frank  M .  Stewart.  Jr., 

Acting  Chief  of  Staff,  Energy  Efficiency  and 

Renewable  Energy. 

|FR  Doc.  94-7870  Filed  4-1-94;  8:45  am] 

BILLMQ  CODE  6450-01-P 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  January  3  Through  January  7, 
1994 

During  the  week  of  January  3  through 
January  7, 1994.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Request  for  Exception 

Fletcher  Br  Associates,  Ltd,  1/7/94,  LEE- 
0051 
Fletcher  &  Associates.  Ltd.  (Fletcher) 
filed  an  Application  for  Exception  from 
the  provision  of  filing  Form  EIA-782B. 
entitled  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  adversely  affected 
by  the  reporting  burden  in  a  way  that  is 
significantly  different  from  the  burden 
borne  by  similar  reporting  firms.  Thus. 


Fletcher  did  not  demonstrate  that  it  is 
experiencing  serious  hardship  or  gross 
inequity.  Moreover,  since  the  firm  is  a 
"certainty  firm."  it  could  not  be  granted 
relief  from  filing.  Accordingly, 
exception  relief  was  denied. 

Refund  Applications 

Atlantic  Fichfield  Compnnv/Land 

O  Lakes.  Inc..  1/3/94.  BF304-8934, 
HF304-15436 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  refund  filed 
by  Land  O'Lakes,  Inc.  (Land  O'Lakes)  in 
the  Atlantic  Richfield  Company  Subpart 
V  special  refund  proceeding.  In  order  to 
qualify  for  a  refund  based  upon  the 
ARCO  products  sold  to  its  member- 
patrons,  cooperatives  such  as  Land 
O'Lakes  need  only  document  their 
purchases  from  ARCO  and  certify  that 
any  refunds  will  be  passed  along  to  its 
member-patrons.  However,  in  1987. 
Land  O'Lakes  transferred  all  of  its 
petroleum  supply  business  to  Farmers 
Union  Central  Exchange,  Inc.  (CENEX). 
As  Land  O'Lakes  no  longer  sor\es  its 
former  petroleum  patrons,  the  DOE 
determined  that  CENEX'S  existing 
patronage  system  is  the  best  available 
mechanism  to  distribute  refund  monies 
to  former  Land  O'Lakes  patrons.  CENEX 
has  certified  that  it  will  notify  its  Board 
of  Directors  of  anv  refunds  that  are 
obtained  by  CENEX  in  the  ARCO 
proceeding  as  a  result  of  the  Application 
filed  by  Land  O'Lakes.  CENEX  has  also 
certified  that  it  will  then  distribute 
those  refunds  to  its  patrons  in 
accordance  with  its  established 
patronage  dividends  systems.  The  DOE 
determined  that  Land  O'Lakes  and 
CENEX  had  met  the  requirements 
applicable  to  a  cooperative  for  a  full 
volumetric  refund  and  granted  CENEX  a 
refund  of$4U,156. 

In  addition,  the  DOE  granted  Land 
O'Lakes  a  reseller  refund  of  $3,826 
based  on  its  purchases  of  7,505,261 
gallons  of  ARCO  products  it  sold  to  non- 
members. 

Stanley  Furniture  Company.  1/5/94. 
RF272-57523 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Stanley  Furniture 
Company  in  the  crude  oil  special  refund 
proceeding  being  disbursed  by  the  DOE 
under  10  CFR  part  205.  Subpart  V.  The 
DOE  determined  that  the  refund  claim 
was  meritorious  and  granted  a  refund  of 
S2.948.  In  granting  the  Application,  the 
DOE  determined  that  "finishing 
material"  was  not  a  covered  product 
and.  therefore,  not  eligible  for  a  refund 
because  it  was  not  purchased  from  a 
refinery.  Stanley's  claim  was  reduced  by 


the  amount  of  gallons  claimed  for 
"finishing  material." 

Texaco  Inc./Bnan  Texaco  Station.  1/7/ 
94.RF32l'-20O13 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  by  Petroleum  Funds.  Inc. 
(PFI)  on  behalf  of  Bryan  Texaco  Station 
and  Herman  Hudson.  Bryan  Texacx) 
Station  was  granted  a  refund  in  Texaco 
Inc./Harlev's  Texaco.  Case  No.  RF321- 
340.  (October  9.  1991).  The  DOE 
received  another  Application  on  behalf 
of  Bryan  Texaco  Station  filed  bv  Bill 
Wilfong.  Mr.  VVilfong  claimed  and 
documented  ownership  dates  that 
overlapped  with  those  claimed  by  Mr. 
Hudson.  In  respon.se  to  a  request  for 
documentation  of  Mr.  Hudson's 
ownership  dates.  PFI  informed  the  DOE 
that  Mr.  Hudson  did  not  own  Baan 
Texaco  Station  during  the  period  he 
claimed  in  his  Application. 
Accordingly,  the  Supplemmtal  Order 
rescinds  Mr.  Hud.son's  refund  and 
makes  PFI  and  Mr.  Hudson  jointly  liable 
for  repayment  of  the  refund. 

Texaco  Inc./Hicone  Texaco.  1/7/94. 
BB321-137 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Robert  Robinson  in  the  Texaco 
Inc.  Subpart  V  special  refund 
proceeding  on  behalf  of  Hicone  Texaco 
(Hicone).  The  DOE  had  previously 
denied  Hicone's  Application  for  Refund 
on  the  basis  that  Hicone  was  not  a 
purchaser  or  consignee  of  Texaco 
refined  petroleum  products  but  rather  a 
consignee  for  Lee  Oil  Company  (Lee) 
and,  therefore,  not  eligible  to  receive  a 
refund  in  the  Texaco  proceeding. 
However,  in  the  Motion  for 
Reconsideration,  Hicone  presented 
evidence  that  the  business  arrangement 
between  Hicone  and  its  supplier.  Let', 
was  such  that  Hicone  was  more  similar 
to  an  indirect  purchaser  of  Texaco 
products  than  a  consignee  for  Lee.  The 
DOE.  as  a  discretionary  matter, 
reviewed  the  Motion  and  determined 
that  it  should  be  granted.  Accordingly. 
Mr.  Robinson  was  granted  a  refund  of 
$314  ($228  principal  plus  S86  interest) 
as  an  indirect  pun.haser  of  Texaco 
products. 

Texaco  Inc./Tabbaa  Oil  Et  Al..  1/7/94. 
RF321-14309EtAl. 
The  DOE  issued  a  Decision  and  Order 
concerning  14  Applications  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  by  indire<:t 
purchasers  which  purchased  Texaco 
products  from  Cook  &  Cooley  (C&C),  a 
Texaco  jobber  located  in  Long  Beach, 
California.  On  October  22,  1993,  the 
DOE  issued  a  Decision  and  Order  in  the 
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Texaco  proceeding  which  determined 
that  C&C  had  been  injured  in  its 
purchases  of  Texaco  products.  Texaco 
Inc./Cook  &  Cooley,  23  DOE  ^[85,158 
(1993).  Based  on  a  detailed  showing  of 
C&C's  costs  and  prices  during  the 
refund  period,  the  DOE  concluded  that 
(i)  C&C  had  absorbed  the  full  amount  of 
any  overcharges  it  had  incurred  in  its 
purchases  from  Texaco  of  premium  and 
unleaded  gasoline  and  (ii)  C&C  absorbed 


53  percent  of  the  overcharges  for  its 
purchases  of  regular  ga.soline. 
Consequently,  the  DOE  concluded  that 
the  indirect  purchasers  supplied  by  C&C 
incurred  42  percent  of  the  impact  of 
Taxaco's  alleged  overcharges  in  sales  of 
regular  gasoline.  For  their  purchases  of 
premium  and  unleaded  gasoline, 
indirect  purchasers  supplied  by  C&C 
would  not  have  been  injured  because 
the  overcharges  were  absorbed  by  C&C. 


Regular  gasoline  constituted  48.3 
percent  of  C&C's  purchases  from 
Texaco.  In  the  absence  of  more  accurate 
data  regarding  the  applicant's 
purchases,  the  DOE  assumed  that 
regular  gasoline  also  constituted  48.3 
percent  of  the  purchases  made  by  C&C's 
customers.  Consequently,  the  applicants 
in  this  decision  were  granted  refunds 
based  on  20.3  percent  of  their  purchases 
(.42X.483). 


I  Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Industrial  Fuel  &  Asphalt  Corp  et  al   RF304-13534  01/05/94 

Atlantic  Richfield  Companv/Majors  Transit.  Incorporated  et  al  RF304-14440  01/03/94 

Altantic  Richfield  Companv/Patferson  Lumber  Company  RF304-15443  01/07/94 

Atlantic  Richfield  Companv/Perrv's  Heating  Service,  Inc  RF304-14559  01/03/94 

Atlantic  Richfield  Compan'v/VViatrowski's  Arco  et  al  RF304-13971  01/05/94 

Bryan  County.  Oklahoma  et  al  RF272-86001  01/03/94 

Clark  Tanklines  Company  RF272-77716  01/05/94 

Friona  Independent  School  District  et  al  + RF272-80679  01/05/94 

Green  Construction  Company  ^ RF272-77190  01/06/94 

Green  Construction  Company  RF272-95044 

Gulf  Oil  Corporation/Airport  Limousine  Service  ^ RF30O-19617  01/05/94 

Gulf  Oil  Corporation/Del's  Gulf  Service  et  al  , RF300-20611  01/05/94 

Gulf  Oil  Corporation/Ford  Motor  Company  RF300-20297  01/05/94 

Westinghouse  Electric  Corp .'. RF30O-2O454 

Gulf  Oil  Corporation/Mack  &  John's  Service  Station,  Inc  RF30O-2O672  01/07/94 

Homes  International,  Inc  RF300-20820 

Homes  International,  Inc  , RF300-21765 

Homes  International,  Inc  j RF300-21766 

Homes  International.  Inc  * RF300-21767 

Homes  International.  Inc  ; RF30O-21768 

Gulf  Oil  Corporation/Ottawa  Oil  Company \ RF300-15454  01/05/94 

Linston,  Inc.  et  al RF272-91500  01/03/94 

M.S.A.D.8  j RR272-123  01/07/94 

Metropolitan  Petroleum  &  Fuel/Champion  Service  RF349-7  01/05/94 

Milford  Central  School  RF272-83212  01/07/94 

Muncy  School  District  RF272-83273 

Mukwonago  Area  School  District  et  al  I RF272-87109  01/03/94 

Texaco  Inc./Chuck's  Texaco  et  al  I RF321-11664  01/06/94 

Texaco  Inc./Eubank  Texaco RF321-19232  01/07/94 

Eubank  Texaco  .L RF321-20014 

Texaco  Inc./H.C.Blakewell,  Inc.  et  al  | RF321-10698  01/05/94 

Texaco  Inc./Majewski  Texaco  Service  ^ RR321-141  01/03/94 

Texaco  Inc./McKinney  Oil  Co  ^ RF321-5854  01/07/94 


McKinney  Oil  Co.  of  Tallulah,  Inc 
McKinney  Oil  Co.  of  Delhi,  Inc  ... 
Texaco  Inc./Pat  Vincent's  Texaco 
Random  Lake  Oil  Co  


RF321-5855 
RF321-20000 
RR321-132 
RR321-140 

Texaco  Inc./Republic  Oil  Corporation  ct  al  i RF321-19157 

Wright  Brothers  Construction  Co.  et  al RF272-77193 

Dismissals 

The  following  submissions  were  dismissed: 


01/03/94 

01/05/94 
01/06/94 


Name 


Case  No. 


4th  Avenue  Shell 

Banks  County  ;. 

Broadway  Arco 

Charles  A.  Brookbank  

Cherokee  HIg.  &  Rigng.,  Inc  

Duane  &  Ron's  Texaco  Station 

E.C.  Barnes,  Inc  ,. 

Farmer's  CcK)p  Oil  Co.,  Inc  -., 

Freeway  Texaco  I. 

George  H.  Nunes,  Inc  j., 

Raul's  Texaco _, 


RF31 5-9479 

RF272-85287 

RF304-13495 

RF30O-16365 

RF272-91387 

RF321 -11042 

LEE-0063 

RF321-10930 

RF321-19974 

RF238-123 

RF321-9944 
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Copies  of  the  full  text  of  these  Reauest  for  Exrpntmn  »i,o»  *u    ■   j     .         ■  . 

decisions  and  orders  are  available  in  the  rpi'^T)  '  hat  the  mdustry-w.de  econometric  data 

Public  Reference  Room  of  the  Office  of  ^  ^^jjf,'  ^''  ^°'  ^"'-  ^"^^^'-  ^^-  f^^mmed  by  tne  States  did  not  rebut 

Hearincs  and  Aooeais  room  iF  ?^1  °°'^^  ^®  presumption  that  the  Applicant  was 

FoSl  Butldi'nriOO  Tndep^;^^^^^^^^^  ^, ^-^^  O''  f^'  1--  (P-*^-)  ^'ed  ■"'^^.^V'l  "^'^  "'  "^r^I^^"-  ^ 

Avenue  SW..  Was!  ineton  Dc1S585  ^"  Application  for  Exception  from  the  f  f  ^'"8  the  Application,  the  DOE 

Mnndav  fhrnuo);  Pr"i!;   Jr       .I,  provision  of  filing  Form  EIA-782B  determined  that  mixed  xylene  and 

hlurs  o^f  i  nT^JH.  n^;.             t  «"'i^l«d  ■•Reseller/Retailer's  Monthly  ortho-xylene  were  essentially  xylene,  a 

Dated:  March  24,  1994.  determined  that  the  exception  request  2/18/94.  RF272-76739.  RD272- 

George  B.  Breznay.  be  denied  since  the  firm  had  not  shown  16739.  BD272-93803 

Director.  Office  of  Hearings  and  Appeals  u'^VV^^^  experiencing  a  serious  The  DOE  issued  a  Decision  and  Order 

IFR  Doc.  94-7880  Filed  4-1-94;  8:45  am]  ^^  .  ^k  T"  S^oss  "nequity.  or  unfair  concerning  two  Applications  for  Refund 

B.LUNG  cooe  64«M,i-P  distribution  of  burdens.  nied  on  behalf  of  Westinghouse  Electric 

Refund  Applications  Corporation-Technology  &  Quality 

'~  ~  c,  /-  ,  Center  and  VVestinchouse  Electric 

Issuance  of  Decisions  and  Orders;  T633nD77fiZf  ''^''''  Corporation  in  the  crude  oil  special 

Week  of  February  14  Through  February       xhp  nnr  ,c=.  .a     n       ■  a  r^  ^  refund  proceeding  being  administered 

18  1994  "u.>Tf        The  DOE  issued  a  Decision  and  Order  by  the  DOE  under  10  C.F.R  Part  205 

concerning  an  Application  for  Refund  Subpart  V.  The  DOE  determined  that  the 

During  the  week  of  February  14  t,      on  behalf  of  Stepan  Company  in  refund  claim  was  meritorious  and 

through  Febniary  18,  1994  the  C.         a^  oil  special  rtfundproceeding  granted  a  refund  of  $31 .990.  The  DOE 

decisions  and  o7ders  summarized  below  ?^  clR^n'^:,";'^'^  s'  ''t'J^K  "I^Jfp  k '°  ^'^"'"'^  ^  '^°*'°"  ^"^  °'^^°^'^^  f"«<l 

were  issued  with  resnert  to  aoDlirTHnn.  i  .         ^^  u     '  u"^^'^'  Y'  ^^^  ^^  ^^  ^  consortium  of  States  and  two 

for  exrept!loorerre4f  filed  with  '^^*T'"''^  '^''J  '^'  '^^T^  '^''^  ''''  Territories  and  rejected  their  challenge 

the  Office  of  Hearing     tlppears  of  "^TlTrlTnc^vTi'  '''T\f  l?/-^^  '^'^™-  ''^^  °°^  '^'^'^^  ^''«  Stales' 

the  Department  of  EnorPy  The  for  n       ^^'  ??^l''°  ''"""'^  '  ^°^'°"  Objections,  finding  that  the  industry- 

iie  uepdnmtni  oi  tn  rg\ .  i  ne  for  Discovery  filed  by  a  consortium  of  wide  econometric  data  submitted  hv  thp 

following  summary  also  contains  a  list  States  and  two  Territories  and  rejected  States  did  nm  Sthe  preTummion 

tlnm^'Tu        '  ^^^  j^r""'?'^  ^y        '^^''  ^^^^'^"^^  to  t  he  cinim.  The  DOE         that  the  ApphSnt  was  iEd  bv  °he 
the  Office  of  hcanngs  and  Appeals.  denied  the  States"  Objections,  finding         crude  oil  overcharges  ' 

Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued   the   following   Decisions  and  Orders  concemine   refund   annlicalions 

Roronhe"Srr„7E?„g?/„rA°p'p^;rs/"''  '°^"  ■"  ''=  "^^--^  -"  °'^"'  -  -^^^  in^^^pllS'Sre 

Atlantic  Richfield  Companv/Midtown  Arco  ef  al  un^^,--,,,, 

Atlantic  Richfield  Company/N.C.L  Automotive  et  al  ".'. rp^^"  !^^^  f.?^'^"^ 

City  of  Beardstown  ....  RFJ04-14453  02/17/94 

City  of  Montpelier.  Idaho  ef  al  RF272-83524  02/15/94 

Gulf  Oil  Corp/Village  Gulf  et  al  RF272-88147  02/18/94 

Lindenwold  Public  Schools  et  al        RF.-iOO-20238  02/18/94 

Roach  Aviation  RF272-67549  02/1 5/94 

Semce  America  Q.rporation  et  al    '.'.'.'.. HF272-G5920  02/17/94 

Texaco  Inc./Arf  s  Airport  Texaco RF272-87020  02/18/94 

Texaco  Inc./Fountain  City  Texaco  et  al  ■  o^.,f '"'^^  02/14/94 

Texaco  Inc/O.H.  Weaver  Texaco  et  al pr:^^  "21c"  02/17/94 

RF321-6261  02/14/94 

Dismissals 

The  following  submi.s.sions  were  dismis.sed: 


Name 

Dodgevilte  School  District 

Fogle's  Texaco  !!!."."!!!!!!.!!!!!!! 

General  Cooperative  Assn  ."!!!"" 

Howard's  Texaco !!!I!!!^" 

Joe's  Kwik  Komer "...."!11"".'..""1""" 

Kroninger's  Tire  Center  'Z'''. 

Menomonie  Area  School  District 

Odessa  LPG  Transport,  Inc  

Pendleton  School  District  

Petroleum  Fuels,  Inc  _,'_'_ 

ItieltonOil  &  Gas,  Inc '.!.!"'!!!!!!.!"!"!!.."'!! 

Gtamford  Taxi,  Inc  l..'!!!!!!!!H""!."!." 

v'sre  School  District 


Case  No. 


RF272-83497 

RF321-10573 

LEE-CJ085 

RF32 1-3492 

RF321- 17965 

RF304-14523 

Rr272-^1943 

RF34a-142 

RF272-60888 

RF34&-96 

RF340-167 

RF300-19150 

RF272-80700 
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Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  March  24,  1994, 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-7882  Filed  4-1-94;  8:45  am) 
BILLING  CODE  M50-01-P 


Issuance  of  Decisions  and  Orders; 
Week  of  February  21  Through  February 
25, 1994 

During  the  week  of  February  21 
through  February  25,  1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Ed  Backer.  2/22/94.  LFA-0349 

Ed  Bricker  filed  an  Appeal  from  a 
partial  denial  by  the  Office  of  Inspector 
General  (IG)  of  a  request  for  information 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  Eight  of  the 
documents  responsive  to  Bricker's 


requests  were  withheld  in  their  entirety 
pursuant  to  FOIA  Exemptions  6  and 
7(C),  and  certain  material  in  18  other 
responsive  documents  was  withheld 
pursuant  to  the  same  two  exemptions. 
Subsequent  to  the  filing  of  Bricker's 
Appeal,  the  IG  informed  the  Office  of 
Hearings  and  Appeals  that  it  had 
adopted  new  policies  regarding  its 
withholding  of  information  under  the 
two  exemptions.  The  IG  stated  that 
because  these  policies  were  not  in  place 
at  the  time  of  its  initial  determination, 
an  additional  review  of  the  documents 
at  issue  would  result  in  more 
information  being  released  to  the 
appellant.  In  light  of  these  changes,  the 
matter  was  remanded  to  the  IG  to 
conduct  a  further  review  of  the 
documents  so  that  additional 
information  could  be  released.  In  all 
other  respects,  the  Appeal  was  denied. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


.Mlantic  Richfieid  Companv/BiU's  Arco  ft  al  RF304-13636 

Atlantic  Richfield  ajmpanv/Field  &  McGrady  Special  et  al  RF304-13404 

Borough  of  Essex  Fells  et  al RF272-84423 

General  Cartage  Co..  Inc.  et  al RF272-80173 

Gulf  Oil  Corp./Diebel  Oil  Co.  et  al RF30O-8774 

Gulf  Oil  Corp./Walker  Oil  Co.,  Inc  i RF30O-20547 

Lamont  E.  Meaux  et  al  I RF272-91070 

Moose  International,  Inc.  et  al  j RF272-90301 

Sanford  Brick  Company i RA272-57 

Texaco  Inc. /Bradley's  Texaco  et  al  ; RR32t-144 

Texaco  Inc. /Dunbar's  Texaco  

Helm's  VVhittier  Texaco  

Texaco  Inc./Gaona  Bros.,  Inc.  et  al  

Texaco  Inc. /John  F.  Nagela  et  al  

Texaco  Inc./Lowndsboro  Texaco  Service  et  al  . 
Texaco  Inc./Mini  Car  Wash  


RF321-7639 

RF321-9008 

RF321-10585 

RF321-14159 

RF321-7322 

RF321-1712 


02/22/94 
02/24/94 
02/23/94 
02/25/94 
02/22/94 
02/22/94 
02/23/94 
02/25/94 
02/25/94 
02/24/94 
02/22/94 

02/22/94 
02/23/94 
02/22/94 
02/25/94 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Case  No. 


AlbJna  Transfer  Co.,  Inc  

Bunge  Corporation  

City  of  Breese 

City  of  Harristxjrg  

City  of  Utrca  

Goodyear  Tire  &  Rubber  Company 
Mitch  Carter  Texaco  


RF272-81502 

RR272-61 

RF272-83052 

RF272-85304 

RF272-65266 

RF272-92667 

RF321-20081 


JMI 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated;  March  24,  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-7881  Filed  4-1-94;  8:45  am] 
BILUNG  CODE  MSO-OI-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-4858-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTJON:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  copy  of  this 
ICR.  contact  Sandy  Farmer  at  (202)  260- 
2740.  • 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Fuel  and  Fuel  additives 
Registration  Program  (EPA  ICR  #309.08; 
OMB  #2060-0150).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  Fuel  manufacturers  are 
required  to  register  their  products  and 
provide  quarterly  and  annual  reports  on 
production  volume  and  additive  usage. 
Additive  manufacturers  must  register 
their  products  and  provide  annual 
reports  on  production  volume.  This 
program  provides  EPA  with  an 
inventory  of  automotive  fuels,  fuel 
composition  and  fuel  additives.  The 
information  is  used  to  protect  the  public 
from  exposure  to  evaporative  emissions 
and  products  of  combustion,  and  to 
prevent  damage  to  automotive  emission 
controls  systems. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Manufacturers  of  fuels 
and  fuel  additives. 

Estimated  Number  of  Respondents: 
2007. 

Estimated  Total  Annual  Burden  On 
Respondents:  16,315  hours. 

Frequency  of  Collection:  One  time 
registration,  quarterly  and  annual 
reports. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
Washington,  DC  20460; 


and 

Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street,  N\V.. 
Washington.  DC  20530. 
Dated:  March  29.  1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

(FR  Doc.  94-7983  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  6560-6a-M 

FRL-4855-4] 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  1994  Industrial  Laundries 
Questionnaire  (EPA  No.  1685.01). 

Abstract:  This  is  a  new  infom.p'ion 
collection  sponsored  by  the  Office  of 
Water  in  support  of  the  development  of 
technology-based  effluent  limitations 
guidelines  pursuant  to  the  Clean  Water 
Act.  The  development  of  effluent 
limitations  for  the  industrial  laundries 
industry  is  required  by  court  order  to  be 
proposed  by  12/31/96.  The 
questionnaire  will  be  mandatory 
pursuant  to  section  308  of  the  Clean 
Water  Act. 

The  survey  respondents  will  be 
randomly  selected  using  the  information 
gathered  from  the  industrial  laundries 
screener  survey  (OMB  Control  No. 
2040-0163).  Respondents  will  be  asked 
to  complete  a  two-part  questionnaire, 
providing  information  that  includes: 

(1)  Quality  and  type  of  items  accepted 
by  industrial  laundries. 

(2)  Water  use  and  waste 
characteristics. 

(3)  Current  waste/wastewater 
treatment  operations  and  waste 
minimization  practices, 

(4)  Cost  of  industrial  laundry 
operations  and  treatment  capacity. 


(5)  Market  characteristics  for 
industrial  laundry  services, 

(6)  Financial  information, 

(7)  The  extent  of  facility  operations 
unrelated  to  industrial  laundering  and 
the  liquidation  value  of  their  industrial 
laundering  operations,  and 

(8)  The  number  of  facility  employees. 
As  a  follow-up  to  the  questionnaire,  a 
subset  of  respondents  will  be  requested 
to  provide  last  year's  wastewater 
monitoring  data. 

EPA  will  use  the  information  to 
develop  effluent  limitations  guidelines 
and  standards  that  reflect  the  best 
available  technology  within 
economically  achievable  limitations  and 
the  best  practicable  control  technology. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  85  hours  per 
response  for  the  two-part  questionnaire 
and  an  additional  2  hours  per  response 
for  the  subset  of  respondents  providing 
monitoring  data.  This  includes  time  for 
reviewing  instructions,  gathering  and 
compiling  the  data  needed,  and 
completing  and  reviewing  the 
questionnaires. 

Respondents:  Facilities  engaged  in 
industrial  laundering  in  the  United 
States  such  as  hotels,  hospitals,  and 
prisons  that  accept  laundry  from  off- 
site. 

Estimated  Number  of  Respondents: 
250  industrial  laundry  facilities  and  50 
hotels,  hospitals,  or  prisons. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  On 
Respondents:  25,000  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Fanner.  II. S.  Environmental 

Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  St.,  SW.. 
Washington.  DC  20460; 

and 

Matt  Mitchell,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St..  NW.. 
Washington.  DC  20503. 
Dated:  March  24, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

[FR  Doc.  94-7984  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  6S60-MMI 
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Proposed  Settlement,  Clean  Air  Act 
Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  proposal  .settlement; 
request  for  public  comment. 

SUMMARY:  'n  accordance  with  section 
113(g)  of  tiie  Clean  Air  Act,  as  amended 
("Act"),  notice  is  hereby  given  of  a 
proposed  settlement  agreement  in  the 
following  case:  Basic  Acrylic  Monomer 
Manufacturers  v.  EPA.  No.  93-1179 
(D.C.  Cir.). 

This  action  involves  a  petition  for 
review  filed  by  BAMM  seeking  judicial 
review  of  EPA's  final  rule  establishing 
regulations  pursuant  to  section  112(i)(5) 
of  the  Clean  Air  Act.  42  U.S.C. 
7412(i)(,S)  entitled  National  Emis.sion 
Standards  for  Hazardous  Air  Pollutants, 
Compliance  Extensions  for  Early 
Reductions.  57  PR  61970  (Decenibnr  29, 
1992). 

For  a  period  of  thirty  (30)  days 
following  the  d.ate  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  liti-.  lion  in  question.  EPA  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  suc:h  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  proposed  settlement 
agreement  has  been  lodged  with  the 
clerk  of  the  United  States  Court  of 
Appeals  for  the  District  of  Coluijihia 
Circuit.  Copies  are  also  availeible  from 
Diane  Weeks,  Air  and  Radiation 
Division  (2344),  Office  of  r«;neral 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washinuton, 
DC  20400,  (202)  2GO-7fi20.  Written  ' 
comments  should  be  sent  to  Robert  J. 
Martineau,  Jr.,  a'  the  above  address  and 
must  be  submitted  on  or  before  M.nv  4. 
1094. 

Dated;  Mda.h  21.  199-J. 
lean  C.  Nelson. 

Crnrp.:!  '"ounsol. 

;FR  D><..  H4-7979  Filed  4-1-94:  8  45  .ini| 

BILLING  COCE  65«0-6(MM 


[FRL-4857-3] 

Charter  Renewal  lor  the  Management 
Advisory  Group  to  the  Assistant 
Administrator  for  Water 

The  U.S.  Environmental  Protection 
Agency  (EPA)  announces  the  renowal 
for  the  Management  Advisory  Group  to 
the  Assistant  Administrator  for  Water 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  .'\dministration.  EPA 


has  determined  that  renewal  of  this 
advisory  committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law.  The  charter  which 
continues  this  advisor>'  committee  for 
two  years,  until  March  31,  1996.  or 
unless  otherwise  sooner  terminated, 
will  be  filed  with  the  appropriate 
Congressional  committees  and  the 
Library  of  Congress.  The  committee  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  a.nd  the  rules  and 
regulations  issued  in  implementation  of 
the  Act. 

FOB  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Ross.  Designated  Federal 
Official  (4102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460,  202-260-0173. 

Datud:  March  8.  1994. 

Mark  Luttner, 

Acting  Dfpiitv.  Assistant  Administrator  for 
Watfr 

IPR  n<>c.  94-7986  Filiid  4-1-94:  8:45  a.m] 
BILLING  CODC  65SO-60-M 

[PRL  3-4857-8] 

Proposed  Settlement  NSPS  for  Small 
Industrial  Boilers  Litigation 

AGENCY:  Environmental  Protection 
.■\i;fncy  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  puVtlic  comment. 

SUMMARY:  hi  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  ht-rehv  given  of  a  proposed 
settlement  of  the  following  cat^e: 
liabrork  and  Wilrox  Cvmpanvv.  f'.S. 
EPA.  No.  90-1509  (DC.  Cir ).' 

This  case  involves  a  challenge  to  new 
source  perforinani  e  standards  (NSPS) 
pxrumulgated  by  EPA  under  section  111 
of  the  Clean  Air  Act  for  small  industrial, 
ccjininerc  id!  and  institutional  steam 
gfnernting  units  (small  boilers).  Sec  55 
FR  3rf,74\Sepffmber  12.  1990) 
(codified  at  40  C1"R  part  GO'.  subpart  Dc). 

For  a  period  of  thirty  (.vJ)  days 
following  the  date  of  publication  of  this 
notice,  th.p  ,'\genry  will  receive  written 
ccjinments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parlies  to  the  litigation  in  question.  EPA 
or  th.e  Department  of  Ju-.tice  may 
withhold  or  v.ilhdraw  consent  to  the 
proposed  settlement  if  the  comments 
di.sclose  facts  or  cii-cumslances  that 
indicate  that  such  conse:it  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  settlement  has  been 
lodged  with  the  Clerk  of  the  United 


Stales  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Copies  of  the 
settlement  are  also  available  from  Diane 
Weeks,  Air  and  Radiation  Division 
(2344).  Office  of  General  Counsel.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20640. 
(202)  260-7620.  Written  comments 
should  be  sent  to  Robert  J.  Martineau, 
Jr.,  at  the  above  address  and  must  be 
submitted  on  or  before  May  4, 1994. 

D.};pd:  March  25,  1994. 
Jean  C.  Nelson, 
Ccnenil  Counsel. 
|FK  Doc.  94-7987  Filed  4-1-94;  8:45  am| 

BILUNG  CODE  65«0-SO-M 


[FRL-4858-1] 

Mosley  Road  Sanitary  Landfill 
Superfund  Site:  Proposed  De  Minimis 
Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Recjuest  for  public 

comment. 

SUMMARY:  Under  section  122(g)  of  the 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protec:tion  Agency  (EPA)  has  agreed  to 
settle  claim.s  for  past  response  costs  and 
a  portion  of  future  response  costs  at  the 
Mosley  Road  Sanitary  Landfill 
Superfund  Site,  Oklahoma  Qty, 
Oklahoma  County,  Oklahoma  with  the 
following  parties: 
Anierican  Telephone  &  Telegraph 

C;ompany. 
Brittain  Brothers,  Inc. 
Broadway  Machine  and  .Motor  Supply. 
Cato  Oil  and  Crea.se  Ccmpany. 
Cooper  Industries. 
The  Dow  Chemical  Company. 
Downtown  Airpark,  Inc. 
McDonnell  Douglas  Corporation. 
Minnesota  Mining  &  Manufacturing 

Company. 
National  Packaging  Company. 
New  State  Oil. 
Oklahoma  National  Stockyards 

Company. 
Oklahoma  Publishing  Company. 
Ralston  Pnrina  Company. 
Seagate  Tec;hnology,  Inc. 
Semiatoch  International,  Inc. 
United  States  Pollution  Control,  Inc. 
Weyerh.iuser  Company. 
Wolverine  Tube,  Inc. 

LP  .A  will  consider  pubic  comments  on 
the  proposed  settlement  for  30  da^'s. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate. 
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improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from 
Ms.  Monica  Chapa  Smith,  Oklahoma/ 
New  Mexico  Superfund  Enforcement 
Section  (6H-E0),  U.S.  EPA,  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214) 655-6780. 

Written  comments  may  be  submitted 
to  Ms.  Chapa  Smith  no  later  than  30 
days  from  the  date  of  publication. 

Dated:  March  24, 1994. 

Joe  D.  Winkle, 

Acting  Regional  Administrator,  USEPA. 
Region  6. 

IFR  Doc.  94-7985  Filed  4-1-94;  8:45  am] 

BILUNC  CODE  eSCO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[RAO  Letter  24  DA  94-268] 

Responsible  Accounting  Officers: 
Accounting  for  Work  Force  Reduction 
Programs 

Recently,  it  has  come  to  our  attention 
that  there  is  a  lack  of  uniformity  among 
the  carriers  in  accounting  for  work  force 
reduction  programs  under  part  32. 
Several  carriers  have  announced  work 
force  reductionprograms  in  1993  and 
have  indicated  that  they  plan  to  record 
the  entire  effects  on  their  1993  SEC 
Form  10-K  filing  in  conformance  with 
GAAP.  Some  of  these  carriers  propose  to 
follow  this  same  accounting  under  part 
32  while  others  propose  to  account  for 
these  programs  under  part  32  as  the 
programs  are  implemented.  The  reason 
for  this  letter,  therefore,  is  to  establish 
uniformity  in  accounting  for  these  work 
force  reduction  programs  and  to  remind 
carriers  of  the  Commission's  policy  with 
respect  to  the  application  of  GAAP 
under  part  32.  The  accounting  reflected 
herein  should  be  reported  in  the  ARMIS 
filings  that  are  due  at  the  Commission 
on  or  before  April  1, 1994. 

The  Commission's  policy  on  GAAP  is 
set  forth  in  §  32.12(a)  of  its  rules.  This 
Section  states  that  '"The  company's 
financial  records  shall  be  kept  in 
accordance  with  generally  accepted 
accounting  principles  to  the  extent 
permitted  by  this  system  of  accounts." 
Thus,  it  is  our  belief  that  if  a  carrier  is 
recording  and  event  for  financial 
reporting  purposes  pursuant  to  GAAP, 
then  the  carrier  should  also  record  this 
event  for  part  32  federal  accounting 
purposes  unless  part  32  prohibits  the 
action  or  we  have  specifically  advised 
the  carrier  to  do  otherwise. 

The  Commission's  policy  on  new 
GAAP  standards  is  set  forth  in  §  32.16(a) 
of  its  rules.  This  Section  states  that 
"(The  company's  records  and  accounts 


shall  be  adjusted  to  apply  new 
accounting  standards  prescribed  by  the 
Financial  Accounting  Standards  Board 
or  successor  authoritative  accounting 
standard-setting  groups,  in  a  manner 
consistent  with  generally  accepted 
accounting  principles.  Commission 
approval  of  a  change  in  accounting 
standard  will  automatically  take  effect 
90  days  after  the  company  informs  this 
Commission  of  its  intention  to  follow 
the  new  standard,  unless  the 
Commission  notifies  the  company  to  the 
contrary  *   •   •]." 

The  Commission's  policy  with  respect 
to  uniformity  of  accounting  standards 
for  the  industry  is  contained  in  the 
GAAP  Order.  1  The  GAAP  Order 
included  the  following  statements 
demonstrating  our  intention  to  maintain 
uniformity  of  accounting  standards  for 
telephone  companies: 

To  promote  tne  needed  consistency 
and  uniformity  industry  wide  to 
properly  carry  out  our  regulatory 
responsibilities,  we  are  applying  the 
same  accounting  standards  to  all 
carriers.2  Furthermore,  in  order  to 
maintain  control  over  the  USOA  so  that 
uniformity  is  maintained  for  all  carriers, 
the  Commission  will  select  the 
accounting  method  carriers  are  to  use 
under  GAAP  when  GAAP  permits 
several  accounting  options.  The  carriers 
will  use  the  accounting  method  selected 
by  the  Commission  unless  we  grant 
them  a  waiver  to  do  otherwise.s 

Based  on  the  above  guidelines,  we  see 
no  basis  for  carriers  to  give  accounting 
recognition  to  work  force  reductions  for 
Form  10-K  purposes  but  not  for  part  32 
purposes.  Since  part  32  does  not 
specifically  address  work  force 
reductions,  the  proper  accounting 
should  be  determined  by  applying  the 
criteria  established  under  GAAP  to  the 
circumstances  of  the  work  force 
reduction.  We  see  no  way  that  the  same 
GAAP  criteria  applied  to  the  same  facts 
can  result  in  accounting  recognition 
under  GAAP  in  one  instance  and  not 
another.  Accordingly,  carriers  that  are 
showing  liabilities,  and  one  time 
charges  for  work  force  reductions  in 
their  10-K  reports  for  1993  should 
reflect  the  work  force  reduction  in  their 
1993  ARMIS  filings. 

At  the  same  time,  we  recognize  that 
part  32  accounting  and  reporting  may 
require  modification  to  accommodate 
the  Commission's  regulatory  needs.  We 

'  Revision  of  the  Unifomi  System  of  Accounts  for 
Telephone  Companies  to  Accommodate  Generally 
Accepted  Accounting  Principles  (parts  31.  33.  42 
and  43  of  the  Rules).  CC  Docket  No.  84-469.  50  FR 
48408  (November  25.  1985)  (hereinafter  GAAP 
Order). 

i  GAAP  Order  at  69. 
'Id.  at  71. 


believe  that  the  accounting  for  work 
force  reductions  is  such  a  case.  Carriers 
recording  liabilities,  for  work  force 
reductions  shall  record  such  amounts  in 
Accounts  4120,  Other  Accrued 
Liabilities,  and  4360,  Other  Deferred 
Credits,  for  the  current  and  noncurrent 
portions,  respectively,  and  shall  charge 
Account  7360,  Other  Nonoperating 
Income.  When  the  restructuring 
expenses  are  actually  paid  Nonoperating 
Income.  When  the  restructuring 
expenses  are  actually  paid  or  otherwise 
require  part  32  recognition  (for  example, 
adjustment  of  the  transition  benefit 
obligation  for  the  reductions  under 
SFAS  106),  they  will  be  charged  to  the 
appropriate  part  32  expense  accounts 
with  a  credit  to  cash  or  other 
appropriate  account.  At  the  same  time, 
the  liability  established  in  Accounts 
4120  and  4360  will  be  debited  and 
Account  7360  will  be  credited.  This 
accounting  will  recognize  the  liability 
consistent  with  GAAP,  will  show  the 
effect  of  the  restructuring  on  net 
income,  and  will  allow  delayed 
recognition  in  the  regulatory  operating 
accounts  until  the  detailed  amounts  are 
known  and  amounts  have  actually  been 
paid.  The  balance  in  Account  4360 
related  to  these  entries  should  not  be 
deducted  from  the  ratebase  because  it 
arose  from  charges  to  a  below  the  line 
account. 

This  letter  is  issued  pursuant  to 
authority  delegated  under  §  0.291  of  the 
Commission's  Rules,  47  CFR  §  0.291. 
Applications  for  review  under  §  1.115  of 
the  Commission's  Rules,  47  CFR  §  1.115 
must  be  filed  within  30  days  of  the  date 
of  this  letter.  See  47  CFR  §  1.4(b)(2). 

If  you  have  any  questions,  please 
contact  Kenneth  M.  Ackerman  at  (202) 
634-1861. 

Sincerely. 

Kenneth  P.  Moran, 

Chief.  Accounting  and  Audits  Division, 
Common  Carrier  Bureau. 

IFR  Doc.  94-7886  Filed  4-1-94:  8:45  am) 
BILUNG  COOE  (TIZ-OI-M 


FEDERAL  RESERVE  SYSTEM 

Paul  H.  Bems;  Change  in  Bank  Control 
Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

Tlie  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
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forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  April  25,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63165: 

1.  Paul  H.  Berns,  Breese.  Illinois,  to 
arquire  the  right  to  vote  an  additional 
26.0  perce-*.  for  a  total  of  93.0  percent, 
of  the  voti.  g  shares  of  Aviston  Bancorp, 
Inc.,  Aviston.  Illinois,  and  thereby 
r.directly  acquire  State  Bank  of  Aviston, 
.Aviston,  Illinois. 

Board  uf  Governors  of  the  Federal  Kescr\e 
.'■ystem,  March  29,  1994. 

V.  iUiam  W.  Wiles, 

tiecTPtory  of  the  Board. 

[PR  Doc.  94-79-J3  Filed  4-1-94;  34  5  ami 

BILLING  CODE  S210-01.^ 


The  Daiwa  Bank,  Limited;  Application 
To  Engage  in  Certain  Nonbanking 
Activities 

The  Daiwa  Bank,  Limited,  0'^;!ka, 
Japan  (Applicant),  has  applied  pursuant 
to  §  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  184n!c)(a)) 
(BHC  Act)  and  §  225.23  of  the  Board's 
Regulation  Y  (12  CFR  225.23).  to  engag-? 
de  novo  th'^  igh  Cosmo  Securities 
(America)  ii.c.  New  York,  Ntw  York 
(Company),  in  the  following  nonbanking 
activities: 

1.  Providing  disco'.mt  and  full  service 
securit'es  brokerage  services  p-.trsuant  to 
§§  22.-.:^;(b)(l5)(i)  and  (ii)  of  Regulation 
Y:  and 

2.  Purchasing  and  selling  all  types  of 
securities  as  a  riskless  principal  on  the 
order  of  custo.mers  where  Company  may 
retain  a  position  in  the  securities  for  up 
to  seven  days. 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States  and  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  fby  order  or  regulation)  to 
be  so  closp'y  related  to  bariking  or 
managing  ur  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 


Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  closely  related  to  banking  test 
if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity:  that  banks  generally  provide 
ser.ices  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  .A.ss'n  v.  Board  of 
Goxivr.o-s.  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  ba.^is  that  may 
drmonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
bc.aking  or  ma.Taging  or  controlling 
benks.  Board  St.itement  Regarding 
Ri;giiiation  Y.  49  FR  8C6  (1984). 

The  Board  previously  has  determined 
by  regulation  that  full  service  brokerage 
a(  ti\  ities,  when  conducted  within  the 
limitations  established  by  tha  Board  in 
its  recjiations  nnd  in  related 
interpretations  and  orders,  a'-e  c:loseIy 
related  to  banking  for  purposes  of 
srction  4(c](H)  of  the  BHC  Act.  See  12 
CFR  225.25(bl(l.'^).  In  addition,  the 
Board  previously  hns  detemiined  by 
order  that  riskless  principal  activities, 
Mfhen  conducted  within  the  Umitations 
l^f;l■l!)lishod  by  the  Board  in  its  previous 
orders,  are  closelv  rvloted  to  banking. 
-St  e,  e  g.,  J  P.  Morgan  &  Company  Inc., 
76  Federal  Reserve  Bulletin  26  (1990); 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829  (1989). 
In  addition,  the  Board  has  modified 
ci^rtain  conditions  contained  in  these 
orders  for  foreign  banking  organizations 
tc  address  certain  is.^ues  raised  by  an 
organization's  foreign  status  and  to 
avoid  extending  U.S.  bank  supervisory 
standards  to  foreign  banks.  See,  e.g..  The 
Royal  Bank  of  Canada,  77  Federal 
Reserve  Bulletin  272  (1991):  Canadian 
Imperial  Bank  of  Commerce,  et  al.,  76 
Federal  Reserve  Bulletin  158  (1990). 

Applicant  maintains  that  Company 
vk'ill  conduct  the  proposed  activities  in 
conformity  with  the  conditions  and 
limitations  established  by  the  Board  by 
regulation  or  in  prior  cases,  except  that 
Company,  in  conducting  its  riskless 
principal  activities,  propcses  to  retain  a 
position  in  securities  for  a  period  of  up 
to  seven  days  in  the  event  that  Company 
Ls  unable  to  execute  a  customer's  order 


in  full  in  a  single  transaction.  Riskless 
principal  refers  to  a  transaction  in 
which  a  broker-dealer,  after  receiving  an 
order  to  buy  (or  sell)  a  security  from  a 
customer,  purchases  (or  sells)  the 
security  for  its  own  account  to  offset  a 
contemporaneous  sale  to  (or  purchase 
from)  the  customer.  See  75  Federal 
Re.serv8  Bulletin  at  831.  Applicant  does 
not  believe  that  the  offsetting 
transactions  need  to  occur  on  the  same 
day  in  order  to  be  contemporaneous. 
Rather,  Applicant  believes  that  a 
purchase  or  sale  should  be  regarded  as 
contem.poraneous  if  it  occurs  promptly 
following  the  time  it  reasonably  takes  to 
(.omplete  the  offsetting  transaction. 
Furt,hcrmore,  Applicant  believes  that 
the  absence  of  market  risk  (as  opposed 
to  customer  credit  risk)  is  the  key 
element  in  riskless  principal 
transactions.  Applicant  states  that 
Company  will  have  a  binding 
contractual  commitment  by  its  customer 
to  buy  or  sell  a  given  security  before 
Company  effects  the  offsetting 
transaction  as  a  principal.  Applicant 
does  not  believe  that  a  tim.e  lapse 
between  the  two  sides  of  the  traasaction 
creates  a  market  risk  for  Company. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  posr.ible  adverse  effects,  such 
as  undue  coin  entration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicant  also  believes  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
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D.C.  20551,  not  later  than  April  29, 
1994.  Any  request  for  a  bearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Boards  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suf^ce  in  lieu  of  a  hearing, 
identifying  sp>ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woffld  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bani;  of  New  YorL 

Board  of  Governors  of  the  Fedoral  Resorve 
System,  March  29,  1994. 

VVilham  W.  Wiles, 

Spcrptary  of  the  Board. 

|FR  Doc.  94-7944  Filed  4-1-94;  8:45  am) 

B(LL1MG  CODE  621041 -f 


Fifth  Third  Bancorp;  Formation  ot, 
Acqutsition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbankfng  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  banlc  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(aK2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cM8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  a.ssets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
r.ompetition,  or  gains  in  efficiency,  that 
uutweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  28.  1994 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio,  and  Fifth  Third  Kentucky  Bank 
Holding  Company,  Louisville, 
Kentucky,  to  acquire  The  Cumberland 
Federal  Bancorporation,  Inc.,  Louisville, 
Kentucky,  and  thereby  indirectly 
acquire  Cumberland  Federal  Savings 
Bank,  Louisville,  Kentucky.  In 
connection  with  this  application.  Fifth 
Third  Kentxicky  Bank  Holding  Company 
has  applied  to  become  a  bank  holding 
company  by  acquiring  The  Fifth  Third 
Bank  of  Central  Kentucky,  Lexington, 
Kentucky. 

Board  of  Governors  of  the  Federal  Res<Tie 
Systpm.  March  29,  1994. 
William  W.  Wiles. 
Sf^retarv'  of  the  Board 
IFR  Doc.  94-7945  Filed  4-1-94;  8;45  am] 
BILUNG  CODE  ClO-OI-F 


The  First  Trust  Holdings,  Inc.,  et  al.; 
Formations  of;  Acquisitions  liy;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  banic 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  ai^ailabie  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  view^  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 


must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  woijd  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  bter  than  April  28, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluerale.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
B0690: 

1.  The  First  Trust  Holdings,  Inc.. 
Watseka.  Illinois,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
Trust  and  Savings  Bank  of  Watseka. 
Watseka.  Illinois,  and  The  First  National 
Bank  of  Clifton.  Clifton,  Illinois. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis,  Missouri  63166: 

1.  Salem  Bancshares.  Inc.,  Salem. 
Missouri,  to  become  a  bank  holding 
company  by  acquiring  at  least  97.5 
percent  of  the  voting  shares  of  Bank  of 
Salem,  Salem,  Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1 .  United  Bancorporation.  Osseo, 
Wisconsin,  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  Clarke 
County  State  Bank.  Osceola,  Iowa; 
Farmers  &  Merchants  State  Bank, 
Iroquois.  South  Dakota;  Farmers  State 
Bank.  Stickney.  South  Dakota; 
Cambridge  State  Bank.  Cambridge. 
Wisconsin;  Lincoln  County  Bank, 
Merrill,  Wisconsin;  United  Bank,  Osseo, 
Wisconsin;  and  Bank  of  Poynette. 
Poynette.  Wisconsin. 

Board  ofGo\'ernors  of  the  Federal  Reserve 
System.  March  29.  1994. 
Williani  W.  Wiles. 
SecrHary-  of  the  Board 
[FR  Doc.  94-7946  FiW  4-1-94;  8:45  amj 
BILUNG  CODE  e21(M)1-F 


Pickens  County  Bancshares,  Inc.,  et 
al.;  Notice  of  Applications  To  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(aMl))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(r)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
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through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wrritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  25,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pickens  County  Bancsbares,  Inc., 
Reform,  Alabama,  to  retain  WAB&T 
Financial  Services,  Inc.,  Reform, 
Alabama,  and  thereby  engage  in 
insurance  agency  and  securities 
brokerage  activities  pursuant  to  §§ 
225.25(b)(8)(iii)(A)  and  (b)(15)  of  the 
Board's  Regulation  Y. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Summit  Bancshares,  Inc.,  Fort 
Worth,  Texas,  to  engage  de  novo 
through  its  subsidiary  Fort  Worth 
Community  Development  Corporation, 
Fort  Worth,  Texas,  in  community 
development  activities  making,  for  their 
own  account,  equity  and  debt 
investment  in  companies  or  projects 
designed  primarily  to  promote 
community  welfare  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  29,  1994. 
William  W.  Wiles 
Secretary  of  the  Board. 
|FR  Doc.  94-7947  Filed  4-1-94;  8;45  am] 

BILUNG  CODE  S21(M)1-F 


Sumitomo  Trust  &  Banking  Co.,  Ltd.; 
Acquisition  of  Company  Engaged  in 
Pennissibte  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
applied  under  §  225.23(a)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a))  for  the 
Board's  approval  under  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §§  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in 
nonbanking  activities  that  are  listed  in 
§  225.25  of  Regulation  Y  and 
nonbanking  activities  that  are  not  listed 
in  Regulation  Y  but  have  previously 
been  approved  by  Board  Order  to  be 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies.  These  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  of  New  York  and  at  the 
offices  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  in  Washington, 
D.C.  Interested  persons  may  express 
their  views  in  writing  on  the  application 
including  the  factors  set  forth  in  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)).  including 
whether  consummation  of  the  proposal 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices. 
Any  comments  on  the  application  that 
request  a  hearing  must  be  accompanied 
by  a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  not  later  than  April  25, 
1994,  at  the  Reserve  Bank  indicated  or 
to  the  attention  of  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC.  20551. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 


President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Sumitomo  Trust  &  Banking  Co., 
Ltd.,  Osaka,  Japan;  to  acquire  Boullioun 
Aviation  Services,  Inc.,  Bellevue, 
Washington,  and  thereby  engage  in 
leasing  personal  property  and  acting  as 
agent,  broker  or  advisor  in  leasing  such 
property  pursuant  to  §  225.25(b)(5){i); 
leasing  tangible  personal  property  and 
acting  as  agent,  broker  or  advisor  in 
leasing  such  property,  in  which  the  • 
lessor  relies  on  an  estimated  residential 
value  of  the  property  in  excess  of  25 
percent  pursuant  to  §  225.25(b)(5)(ii); 
making,  acquiring  or  servicing 
commercial  loans  and  other  extensions 
of  credit  for  its  account  or  that  of  others 
and  acting  as  agent,  broker  or  advisor 
with  respect  to  such  credit  financing 
transactions,  pursuant  to  §  225.25(b)(1); 
acting  as  an  investment  or  financial 
advisor  to  the  extent  of  (i)  providing 
portfolio  investment  advice  regarding 
investments  in  aircraft  leases  and  other 
financing  of  aircraft  and  related 
equipment;  (ii)  furnishing  general 
economic  statistical  forecasting  services 
and  industry  studies  regarding  the 
aircraft  and  air  transportation  industry; 
and  (iii)  providing  advice,  including 
rendering  fairness  opinions  and 
providing  valuation  services,  in 
connection  with  financing  transactions 
or  aircraft  and  related  equipment 
(including  private  and  public  financing 
and  loan  syndications)  and  conducting 
financial  feasibility  studies  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y. 

Applicant  also  seeks  to  engage  in 
asset  management  activities,  including 
managing  and  collecting  performing  and 
nonperforming  aircraft  loans,  leases  and 
related  financial  assets;  rendering 
advice  on  quality  grading  categories  for 
financial  assets;  establishing  reserve 
levels  for  specific  assets  and  for  entire 
portfolios;  formulating  and 
implementing  business  plans  related  to 
managed  financial  assets;  initiating 
foreclosure,  repossession,  and  other 
legal  proceedings;  managing  bankruptcy 
and  other  litigation  proceedings 
involving  managed  financial  assets; 
managing  liquidation  of  financial  assets 
and  related  property;  rendering  advice 
regarding  the  preparation  of  financial 
assets  and  related  property  for  sale; 
negotiating  renewals,  extensions,  and 
restructuring  agreements;  developing 
and  implementing  marketing  strategies 
for  the  sale  or  refinancing  of  individual 
financial  assets  and  related  property  and 
for  the  packaging  and  sale  of  whole  or 
securitized  financial  asset  portfolios; 
conducting  and  reviewing  appraisals 
and  inspections;  providing  asset 
valuations;  performing  cash  flow  and 


asset  review  analyses:  contracting  with 
and  supervising  independent  asset 
managers;  leasing  related  property;  and 
developing  and  implementing 
marketing  strategies  for  the  sale  of 
related  property.  The  Board  has 
previously  approved  bank  holding 
companies  to  engage  in  asset 
management  aaivities.  See,  e.g..  The 
Dai-Ichi  Kangyo  Bank.  79  Federal 
Reser\e  Bulletin  131  (1993).  Continental 
Bank  Corporation.  79  Federal  Reserve 
Bulletin  888  (1993).  Applicant  also 
seeks  to  provide  asset  management 
ser\'ices  to  non-financial  institutions  as 
well  as  financial  institutions. 

Board  of  GuvRrnors  of  the  Finirrii!  Reserve 
Systnin.  Marcii  29.  1994. 
William  W.  Wiles. 
Sfvretary-  of  the  D.y.i  rd. 
IFR  Doc  94-7948  Fil«d  4-1-94;  8:45  am] 
BILUNG  CODE  e?1(M>1-F 
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Union  Bank  of  Switzerland;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correctk>n 

This  notic£^  corrects  a  notice  (FR  Doc. 
94-7211)  published  en  page  14420  of  the 
issue  for  Monday,  March  28,  1994. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entry  for  Union 
Bank  of  Swiferlnnd  is  revised  to  read  as 
follows: 

1.  Union  Bank  of  Switzerland.  Zurich. 
Switzerland,  to  engage  de  novo,  in 
community  development  activities 
through  UBS  Community  Development 
Corporation  pursuant  to'§  22.5.25(b)(6) 
of  the  Board's  Regulation  Y. 

Comments  on  this  application  must 
\ie  received  by  April  18. 1994. 

Boerd  of  Go\f;more  of  the  Federal  Respr\-c 
System.  .March  29,  19M. 
William  W.  Wiles. 

SfCTPtar^'  of  the  Board. 

IFR  Doc.  <»4-7t»4q  Filed  4-1-94;  8:45  ami 

BILUNG  CODC  621(M)1-F 


FEDERAL  TRADE  COMMISSION 
[Dkt  9253] 

AI>bott  Latwratories;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois-based  manufacturer  of  infant 


formula  from  soliciting  its  competitors 
to  adopt  or  adhere  to  any  provision 
restricting  consumer  mass  media 
advertising,  including  provisions  in 
Infant  Formula  Council  or  other 
organizational  codes  or  statements, 
except  to  the  extent  that  they  prohibit 
false  or  deceptive  advertising. 
DATES:  Complaint  issued  June  10,  1992. 
Order  issued  Februar\'  4.  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Dagen,  FTDS-2627. 
Washington,  DC  20580.  (202)  326-2628. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  November  9. 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
59471.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Abbott 
Laboratories,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuai>ce  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721 :  1 5  f  .S  C.  46,  Interprets 
or  applies  sec.  5.  38  Smt.  719.  as  amended; 
15U.S.C45) 

Donald  S.  Qark, 

Sevrptary. 

[FR  Doc.  94-79ti9  Flli-d  4-1-94;  8:45  am] 

BIUING  CODE  (rsO-OI-M 


[Okt9262] 

Baltimore  Metropolitan  Pharmaceutical 
Association,  Inc.,  et  al.;  Prohibited 
Trade  Practices,  and  Affinrative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  two 
Maryland  associations  from  entering 
into,  or  organizing  or  encouraging  any 
agreement  among  pharmacy  firms  to 
refuse  to  participate  in  third-party  payer 
prescription  drug  reimbursement  plans 
and  prohibits,  for  five  years,  the 
respondents  from  providing  comments 
or  advice  to  any  pharmacists  or 


pharmacy  on  the  desirability, 
profitability,  or  appropriateness  of 
participating  in  any  existing  or 
proposed  participation  agreement. 
DATES:  Complaint  issued  September  28, 
1993.  Order  issued  February  25,  1994.i 
FOR  FURTHER  INFORMATION  CONTACT: 
loim  Hoagland.  FTC/S-3308. 
Washington,  EX:  20580.  (202)  326-2893. 
SUPPLEMENTARY  INFORMATION:  On 

Thursday.  December  16. 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
65718,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Baltimore 
Metropolitan  Pharmaceutical 
Association,  Inc..  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  I'.S.C.  46.  Interprets 

or  applies  sec.  5.  36  Stat  719.  as  amended; 

15  use.  45) 

DonaU  S.  Qark. 

Secretary. 

IFR  Doc.  94-7970  Filed  4-l-<M.  8:45  am) 

BILUNG  OODC  C75«-«1-M 


[File  No.  932  3168] 

El  Portal  Luggage,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


'  Copies  of  (he  Complaint,  the  IJerision  nnd 
Ord«r.  end  Commissioner  Azcu<>nrtf;a  s  stalijnipnt 
are  available  from  the  Commis.<ions  Public 
RefercrK;e  Branch.  H-1 30.  5th  Streal  t  Pennf\  Ivania 
Avenue.  NW..  Washing'.ou.  DC  20580. 


SUMMARY:  In  setiiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Nevada-based 
retailer  of  leather  goods  from 
misrepresenting  the  identity  of  the 
country  of  origin  of  any  product  it  sells, 
and  from  removing,  altering, 
obliterating,  or  concealing  any  country 
of  origin  designation  attached  to  a 
product  that  it  receives  or  offers  for  sale. 
DATES:  Comments  must  be  received  on 
or  before  June  3. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Rpfcpenc*  Br«nch.  H-130.  eth  Street  A  PennsiTlvania 
Avenue,  NW.,  Wa.'.hinglan.  DC  aosao. 
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room  159.  6th  St.  and  Pa.  Ave..  NVV.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Kundig.  FTC/San  Francisco 
Regional  Office,  901  Market  St.,  suite 
570.  San  Francisco.  CA  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6){ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  El  Portal 
Luggage,  Inc.,  a  corporation,  and  it  now 
appears  that  El  Portal  Luggage  Inc.,  a 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between  El 
Portal  Luggage,  Inc..  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  El  Portal 
Luggage,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Nevada,  with  its  office  and  principal 
place  of  business  located  at  4432 
Aldebaran  Avenue,  Las  Vegas.  Nevada 
89103. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 


proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
nppropriate.  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 

(terms  of  the  order. 
7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 


amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

//  is  ordered  that  respondent.  El  Portal 
Luggage,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  respondent's  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
labelling,  advertising,  promotion, 
offering  for  sale,  sale  or  distribution  of 
any  product  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  identify  of  the  country- 
of-origin  of  any  product. 

II 

It  is  further  ordered  that  respondent. 
El  Portal  Luggage,  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  respondent's  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
offering  for  sale,  sale  or  distribution  of 
any  product  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  removing, 
altering,  obliterating,  or  concealing  any 
country-of-origin  designation  that  is  on 
or  attached  to  any  product  that 
respondent  receives  and  offers  for  sale. 

Ill 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  its  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  materials  that  were  relied  on 
in  disseminating  such  representations. 

IV 

It  is  further  ordered  that  the 
respondent  shall: 

A.  Within  thirty  (30)  days  after  the 
date  of  service  of  this  Order,  provide  a 
copy  of  this  Order  to  each  of  its  current 
directors  and  officers,  and  to  each 
employee,  agent,  and  representative 
having  any  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order,  and  obtain  from 
each  such  person  a  signed  statement 
acknowledging  receipt  of  this  Order; 
and 

B.  For  ten  (10)  years  from  the  date  of 
issuance  of  this  Order,  provide  a  copy 
of  this  Order  to  each  of  its  directors  and 
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officers,  and  to  each  employee,  agent, 
and  representative  having  any  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order,  within  fifteen  (15)  days  after 
such  person  commences  his  or  her 
duties,  and  obtain  from  each  such 
person  a  signed  statement 
acknowledging  receipt  of  this  Order. 

V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission,  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

VI 

//  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order  upon  it  and 
at  such  other  times  as  the  Commission 
may  require,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
Consent  Order  from  El  Portal  Luggage, 
Inc. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  the 
misrepresentation  of  the  country-of- 
origin  of  certain  luggage  products  of 
foreign  manufacture  that  the  proposed 
respondent  offers  for  sale.  The 
Commission's  proposed  Complaint 
alleges  that  some  of  the  goods  that  El 
Portal  Luggage,  Inc.  offers  for  sale  are 
foreign-made,  and  that  when  El  Portal 
Luggage.  Inc.  receives  these  goods  they 
have  labels  attached  that  indicate  the 
country-of-origin.  The  proposed 
complaint  further  alleges  that  El  Portal 
Luggage,  Inc.  deliberately  removed  the 
country-of-origin  labels  during  a  period 
when  El  Portal's  window  and  in-store 
signage  emphasized  that  many  of  the 


products  it  offered  for  sale  were  of 
domestic  manufacture.  Finally,  the 
proposed  Complaint  alleges  that  these 
activities  represented,  directly  or  by 
implication,  that  the  goods  without 
foreign-origin  labels  were  manufactured 
in  the  United  States.  The  representation 
is  alleged  to  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45,  because  the  goods  with  the 
labels  removed  were  not  manufactured 
in  the  United  States. 

The  proposed  Consent  Order 
prohibits  the  proposed  respondent  from 
misrepresenting,  directly  or  by 
implication,  the  identity  of  the  country- 
of-origin  of  any  product.  It  also 
prohibits  the  proposed  respondent  from 
removing,  altering,  obliterating,  or 
concealing  any  country-of-origin 
designation  that  is  attached  to  any 
product  the  proposed  respondent 
receives  and  offers  for  sale. 

Finally,  the  proposed  Consent  Order 
contains  provisions  requiring  record 
retention  demonstrating  compliance 
with  the  Order;  distribution  of  the  Order 
to  employees;  notification  to  the 
Commission  of  any  changes  in  the 
structure  of  the  corporation;  and  reports 
to  the  Commission  demonstrating 
compliance  with  the  terms  of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
[PR  Doc.  94-7974  Filed  4-1-94;  8:45  am] 

BILUNO  COOC  e7S»-01-M 


[Dkt  9205] 

Occidental  Petroleum  Corporation,  et 
al.;  Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AQENCV:  Federal  Trade  Commission. 
ACTION:  Modified  final  order. 

SUMMARY:  This  modified  final  order 
requires  Occidental,  a  California-based 
corporation,  to  divest  certain  PVC  assets 
to  a  Commission-approved  acquirer 
within  twelve  months  and  to  provide  to 
the  acquirer  all  PVC  technology  used  or 
developed  by  the  respondent  for  use  in 
connection  with  the  PVC  assets  to  be 
divested.  The  modified  order  also 
prohibits  Occidental,  for  10  years,  from 
acquiring  all  or  any  part  of  the  stock  or 
assets  of,  or  any  interest  in,  any 
producer  of  PVC  located  in  the  United 
States,  without  prior  Commission 
approval. 


DATES:  Final  order  issued  December  22, 
1992.  Modified  Final  Order  issued 
February  3, 1994. i 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Rohlck.  FTC/S-2115,  Washington, 
DC  20580.  (202)  326-2681. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Occidental  Petroleum 
Corporation,  et  al.  The  prohibited  trade 
practices  and/or  corrective  actions  as  set 
forth  at  58  FR  26788,  are  modified. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended:  sec. 

7.  38  Stat.  731,  as  amended;  15  U.S.C.  45. 18) 

Donald  S.  Oark, 

Secretary. 

[FR  Doc.  94-7973  Filed  4-1-94;  8:45  am) 

BILUm  CODC  e7S0-01-M 


[DM.C-34«0] 

Presto  Food  Products.  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  corporation  from 
misrepresenting  the  absolute  or 
comparative  amount  of  total  fat, 
saturated  fat.  or  cholesterol  in  Mocha 
Mix.  Mocha  Mix  Lite,  or  in  any  milk 
product  or  non-dairy  substitute  and  the 
amount  of  these  nutrients  relative  to  the 
serving  size  being  advertised  for  the 
products. 

DATES:  Complaint  and  Order  issued 
February  23, 1994. > 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Lee  Peeler,  FTC/S-4002.  Washington, 
DC  20580.  (202)  326-3090. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
December  10, 1993.  there  was  published 
in  the  Federal  Register.  58  FR  64955,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Presto  Food 
Products,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received. 
the  Commission  has  ordered  the 


1  Copies  of  the  Complaint.  Initial  Decision.  Final 
Order.  Modified  Final  Order,  Statements,  etc.  are 
available  from  the  Commiasion't  Public  Reference 
Branch.  H-130. 6th  Street  and  Pennsylvania 
Avenue,  hfW..  Washington.  DC  2OSB0. 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commlasion'i  Public 
Reference  Branch.  H-1  JO.  6th  Street  ft  Pennsylvania 
Avenue.  NW..  Washington.  DC  20560. 
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issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721:  15  U  S.C  46.  Interprets 

or  applies  sec.  5,  39  Stat.  719,  as  amended; 

15U.S.C.  45,  5i) 

Donald  S.  Dark, 

Secretary. 

[FR  EkK.  94-7971  Filed  4-1-94.  845  ami 

BILLING  COOE  67SO-01-M 


[DKt  C-3479] 

Redmond  Products,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commi.ssion. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Minnesota-based  manufacturer  of  hair 
care  products  and  its  officer  from 
making  unsubstantiated  representations 
regarding  the  environmental  benefits  of 
any  cosmetic  product  in  the  future. 

DATES:  Complaint  and  Order  issued 
February  10,  1994.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz  or  Kevin  Bank, 
FTC/S-4002,  Washington,  DC  20580. 
(202)  326-3158  or  326-2675. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
November  12,  1993,  there  was 
published  in  the  Federal  Register.  58  FR 
60035,  a  proposed  consent  agreement 
with  analysis  In  t!ie  Matter  of  Redmond 
Products,  Inc.,  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
partic;  were  given  sixty  (BO)  days  in 
which  t.j  submit  comments,  suggestions 
or  obiections  regarding  the  proposed 
fonn  of  th.e  order. 

No  comments  having  b*vn  n-ceived, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceixjing. 


'  Copies  of  ihe  Complai.nl  and  Iho  Ucri.sinn  and 
Order  are  available  from  the  Con.ml.^ii,•m's  Public 
Ri^ference  Branch.  H-130.  f.;h  Strep!  a  Pennsylvania 
,^v!•n^le.  NW.,  Wa.ihingtnn.  IX;  205aO 


(.Sec.  6.  38  Stat.  721:  15  K  S.C  46.  Interprt!t3 

or  applies  sec.  5,  38  Stat.  719.  as  nmrnded; 

15LIS.C.  45) 

Donald  S.  Oark. 

Secretary. 

|!'K  Doc.  94-7972  Filed  4-1-M;  8  4^.  uTij 

BIUING  COCE  67«>~01-M 


(File  No.  931  0024] 

TCH  Corporation,  et  al;  Proposed 
Consent  Agreement  With  Analysts  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Ccmniission  approval,  would  refjuire. 
among  other  things,  two  California- 
based  corpc-afions  to  divest,  within  or.e 
year,  to  a  Commission-approved  buyer, 
the  pharmacy  business  in  either  the 
Payless  or  the  Thrifty  or  Bi-Man  stores 
in  five  designated  areas,  would  retiuire 
the  respondents  to  ensure  that  the  assets 
to  he  divested  remain  viable  and 
marketable,  and  for  t^^n  years  would 
require  that  the  rtispondents  obtain 
Cnnirnission  approval  prior  to  acquiring 
any  stock  in  any  entity  engaged  in  the 
ret.iil  pharmacy  business  in  the  areas 
designated. 

DATES:  Commenis  must  be  received  on 
or  ht.'fure  June  3,  1994. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Omce  of  the  Secretary, 
room  159,  Rth  St  and  Pa.  Ave.,  N\V., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Wilkinson.  ITC'S-2224, 
Washington,  DC  205H0.  (202)  320-2830. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  tlie  Federal  Trnde 
Commission  Act,  38  Stat.  721 ,  15  U.S.C. 
46  and  section  2.34  of  the  tJommi.ssion's 
Kules  of  Pradice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
con.sent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  .subject  to  final 
app.'oval.  by  the  Commission,  has  been 
plr'.ced  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
i.Tvited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
%vi!l  be  available  for  inspe<;tion  and 
copying  at  its  principal  office  in 
ac;cordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 


Agreement  Containing  Consent  Order 

In  the  Matter  of  TClFCorporation,  a 
corpor.-.tinn,  and  Green  Equity  Investors,  L.P  . 
a  limitiui  partnership. 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  certain  stock  and  assets  of 
Kmart  Corporation  by  TCH  Corporation 
("TCH"),  a  Delaware  corporation,  and 
Green  Equity  Investors,  L.P.  ("GEI").  a 
Delaware  investment  limited 
partnership,  hereinafter  sometimes 
referred  to,  collectively,  as  "Proposed 
Respondents ";  and  it  now  appearing 
that  TCH  and  GEI  are  willing  to  enter 
into  an  Agreement  Containing  Consent 
Order  ("Agreement")  to  divest  certain 
as.sets.  cease  and  desist  from  certain 
acts,  and  to  provide  for  certain  other 
relief. 

It  is  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  TCH  is  a 
D«3laware  corporation  with  its  office  and 
principal  place  of  business  at  3424 
Wilshire  Boulevard,  Los  Angeles,  CA 
90010. 

2.  Proposed  Respondent  GEI  is  a 
Delaware  investment  limited 
partnership  with  its  office  and  principal 
place  of  business  at  333  South  Grand 
Avenue,  suite  .5400,  Los  Angeles,  CA 
90071. 

3.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
(if  corr;plaint  hero  attached. 

4.  Proposed  Respondents  waive: 
(a)  Any  further  procedural  steps; 
(h)  The  requirement  that  the 

Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  lustice  Act. 

3.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
prof  ceding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
pl.i;  ed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its   • 
complaint  (in  such  form  as  the 
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circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  Proposed 
Respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondents.  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
and  desist,  and  for  other  relief  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
Order  to  Proposed  Respondents' 
addresses  as  stated  in  this  agreement 
shall  constitute  service.  Proposed 
Respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Proposed  Respondents  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  (5rder.  Proposed 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 


A.  "TCH"  or  "Thrifty"  means  TCH 
Corporation,  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  the  virtue  of  the  laws  of  Delaware,  its 
subsidiaries,  divisions,  and  groups 
controlled  by  TCH,  and  their  respective 
directors,  officers,  agents, 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "GEI"  means  Green  Equity 
Investors.  L.P..  an  investment  limited 
partnership  organized,  existing,  and 
doing  business  under  and  by  the  virtue 
of  the  laws  of  Delaware,  its  general 
partners,  subsidiaries,  divisions,  and 
groups  controlled  by  GEI,  and  their 
respective  directors,  officers,  agents, 
representatives,  and  their  respective 
successors  and  assigns. 

C.  "Respondents"  means  TCH  and 
GEI. 

D.  "Commission"  means  the  Federal 
Trade  Commission. 

E.  "Acquisition"  means  the 
acquisition  of  the  voting  stock  of 
PayLess  Drug  Stores  Northwest,  Inc.,  a 
wholly-owned  subsidiary  of  Kmart 
Corporation,  by  Respondents  TCH  and 
GEI. 

F.  "Acquirer"  means  the  party  or 
parties  to  whom  Respondents  TCH  and 
GEI  divest  the  assets  herein  ordered  to 
be  divested. 

G.  "Prescription  drugs"  means  ethical 
drugs  available  at  retail  only  by 
prescription. 

H.  "PayLess  Pharmacy  Business" 
means  PayLess's  business  of  selling 
prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.L.  of  this  Order,  but 
does  not  include  PayLess's  business  of 
selling  other  products  in  those  retail 
stores. 

I.  "PayLess  Pharmacy  Assets"  means 
all  assets  constituting  the  PayLess 
Pharmacy  Business,  excluding  those 
assets  pertaining  to  the  PayLess  trade 
name,  trade  dress,  trade  marks  and 
service  marks,  and  including  but  not 
limited  to: 

1.  Leases  and  properties,  at  the 
Acquirer's  option; 

2.  Zoning  approval  and  registrations, 
at  the  Acquirer's  option; 

3.  Books,  records,  reports,  dockets  and 
lists  relating  to  the  PayLess  Pharmacy 
Business; 

4.  Lists  of  stock  keeping  units 
("SKUs"),  i.e.,  all  forms,  package  sizes 
and  other  units  in  which  prescription 
drugs  are  sold  and  which  are  used  in 
records  of  sales  and  inventories; 

5.  Lists  of  all  customers,  including  but 
not  limited  to  third  party  insurers, 
including  all  files  of  names,  addresses, 
and  telephone  numbers  of  the 
individual  customer  contacts;  and  the 


unit  and  dollar  amounts  of  sales,  by 
product,  to  each  customer; 

6.  All  names  of  prescription  drug 
manufacturers  and  distributors  under 
contract  with  PayLess; 

7.  All  price  lists  for  prescription 
drugs,  operating  manuals,  and 
advertising  and  promotional  materials, 
at  the  Acquirer's  option,  but  only  if  the 
divestiture  is  to  an  Acquirer  that  does 
not  already  operate  a  pharmacy  in  any 
location;  and 

8.  Goodwill,  tangible  and  intangible, 
utilized  in  the  sale  of  prescription 
drugs. 

J.  "Thrifty  and  Bi-Mart  Pharmacy 
Business"  means  Thrifly's  business  of 
selling  prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.L.  of  this  Order,  but 
does  not  include  Thrifty 's  business  of 
selling  other  products  in  those  retail 
stores. 

K.  "Thrifty  and  Bi-Mart  Pharmacy 
Assets"  means  all  assets  constituting  the 
Thrifty  and  Bi-Mart  Pharmacy  Business, 
excluding  those  assets  pertaining  to  the 
Thrifty  and  Bi-Mart  trade  names,  trade 
dress,  trade  marks  and  service  marks, 
and  including  but  not  limited  to: 

1.  Leases  and  properties,  at  the 
Acquirer's  option; 

2.  Zoning  approvals  and  registrations, 
at  the  Acquirer's  option; 

3.  Books,  records,  manuals,  dockets 
and  lists,  relating  to  the  Thrifty  and  Bi- 
Mart  Pharmacy  Business; 

4.  Lists  of  SKUs,  i.e.,  all  forms, 
package  sizes  and  other  units  in  which 
prescription  drugs  are  sold  and  which 
are  used  in  records  of  sales  and 
inventories; 

5.  Lists  of  all  customers,  including  but 
not  limited  to  third  party  insurers, 
including  all  files  of  names,  addresses, 
and  telephone  numbers  of  the 
individual  customer  contacts,  and  the 
unit  and  dollar  amounts  of  sales,  by 
product,  to  each  customer; 

6.  All  names  of  prescription  drug 
manufacturers  and  distributors  under 
contract  with  Thrifty; 

7.  All  price  lists  for  prescription 
drugs,  operating  manuals,  and 
advertising  and  promotional  materials, 
at  the  Acquirer's  option,  but  only  if  the 
divestiture  is  to  an  Acquirer  that  does 
not  already  operate  a  pharmacy  in  any 
location;  and 

8.  Goodwill,  tangible  and  intangible, 
utilized  in  the  sale  of  prescription 
drugs. 

L.  "Assets  To  Be  Divested"  means 
either  the  PayLess  Pharmacy  Assets  or 
the  Thrifty  and  Bi-Mart  Pharmacy 
Assets  located  in  the  following  cities  or 
towns: 

1.  Bishop,  California; 

2.  Mt.  Shasta,  California; 
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3.  Taft,  California; 

4.  Florence,  Oregon;  and 

5.  Ellensburg,  Washington. 

// 

It  is  further  ordered  that; 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  one  (1)  yf>ar  of 
the  date  this  Order  becomes  final,  the 
Assets  To  Be  Divested. 

B.  Divestiture  of  the  Assets  To  Be 
Divested  by  Respondents  shall  be  made 
only  to  an  acquirer  or  acquirers  that 
receive  the  prior  approval  of  the 
Commission  and  only  in  a  manner  lliat 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  the  Assets  To  Be  Divested 
is  to  ensure  the  continuation  of  the 
Assets  To  Be  Divested  as  ongoini;  viable 
pharmacies  engnp.od  in  the  same 
businesses  in  which  the  Assets  To  Be 
Divested  are  presently  employed  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  arquisition  as  alley-.^d 
in  the  Commission's  complaint. 

C.  Pending  Fmal  divesliture  of  the 
Ass-'ts  To  Be  Divested,  Respcnder.'s 
shall  take  such  action  as  is  necessary  to 
maintain  the  viability  and  marketability 
of  the  Assets  To  Be  Divested  and  shall 
not  cause  or  permit  tiie  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  Assets  To  Be 
Divested  except  in  the  ordinary  course 
of  business  and  except  for  ordinarv'  wear 
and  tear. 

D.  If  a  divest'ture  includes  a  lease  of 
physical  space,  and  if  pursuant  to  that 
leasee  Respondent  through  default  of 
the  lease  or  otherwise  rt^nins 
possession  of  the  space.  Respondents 
must  notify  the  Comm.issio:'.  of  such 
repossession  within  thirty  (30)  days  and 
must  redivest  such  assets  or  interest 
pursuant  to  Paragraph  II  of  this  Order 
within  six  (C)  months  of  such 
repossession. 

/// 

It  is  further  ordered  that: 

A.  If  Respondents  have  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Assets  To  Be  Divested  within  one  (1) 
year  of  the  date  this  Order  becomes 
final,  Respondents  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Assets  To  Be 
Divested.  Provided,  however,  that  if  the 
Commission  has  not  approved  or 
disapproved  a  proposed  divestiture 
within  120  days  of  the  date  the 
application  for  such  divestiture  has 
been  put  on  the  public  record,  the 
running  of  the  divestiture  period  shall 
be  tolled  until  the  Commission  approves 
or  disapproves  the  divestiture.  In  the 
event  the  Commission  or  the  Attorney 


General  brings  an  action  pursuant  to 
sertion  5(1)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  section  45(1), 
or  any  other  statute  enforced  by  the 
Commission,  Respondents  shall  consent 
to  the  appointm.ent  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  Genera!  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  failure  by  Respondents  to 
comply  with  this  Order. 
.  B.  If  a  trustee  is  appointed  by  the 
Gc:iii:iission  or  a  court  pursuant  to 
Poi-agraph  III.A.  of  this  Order. 
Respondents  shall  t  onsf-nl  to  the 
following  terms  and  cor.ditions 
rt}g;;rding  tiie  tnjstee's  powers,  duties, 
authorities,  and  responvihi'ilies: 

1.  The  Commission  siiail  select  the 
trustee,  subject  to  the  consent  c>f 
Ruspondrnts,  whirh  C'jns'^Tit  shall  not 
be  unreasonably  withheld.  T};e  trustee 
shall  be  a  person  with  experieiu.e  aiid 
expertise  in  acquisitions  and 
divestitures.  If  Re'.pondcnts  have  not 
opposed,  in  writing,  the  seUction  of  any 
proposed  trustee  within  ten  (10)  davs 
sifter  notice  by  the  staff  of  the 
(Commission  to  Recpoi^'dent.-^  cf  the 
ilrifVitity  of  any  proposed  trustee. 
Respondents  shall  be  deenied  to  have 
Consented  to  the  selection  of  the 
proposed  triistee. 

2.  The  trustee  shall,  subject  to  th.e 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  the  Assets  To  Be  Divested. 

3.  The  trustoe  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
ill  I'aragraph  UI.B.S.'of  this  Order  to 
accomplish  the  divestiture.  If,  however, 
at  the  end  of  the  twe've-m.onth  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  di  .e.stiture 
can  be  accomplished  within  a 
reasonable  time,  the  twelve-month 
divestiture  period  may  be  extended  by 
the  Commission,  or  in  the  case  of  a 
court  appointed  trustee  by  the  court; 
provided,  however,  the  Commission 
Eiay  extend  the  twelve  (12)  month 
divestiture  period  only  two  (2)  times. 

4.  The  trustee  shall  nave  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
As.sets  To  Be  Divested,  or  to  any  other 
relevant  information,  as  the  tru.stee  may 
reasonably  request.  Respondents  shall 
develop  such  financial  or  other 
inform.ation  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  the  trustee.  Respondents  shall  take 
ro  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestiture.  Any  delays  in  divestiture 


caused  by  Respondents  shall  extend  the 
time  for  divestiture  under  Paragraph 
III.B.3.  in  an  amount  equal  to  the  delay, 
as  determined  by  the  Commission  or  for 
a  court-appointed  trustee,  by  the  court. 

5.  Subject  to  Respondents'  absolute 
and  unconditional  obligation  to  divest 
at  no  minimum  price  and  the  purpose 
of  the  divestiture  as  stated  in  Paragraph 
II. B.,  the  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commdssion.  The  divestiture  shall  be 
made  in  the  m.anner  set  out  in  Paragraph 
II  of  this  Order.  Provided,  however,  if 
the  trustee  receives  bona  fide  offers  from 
more  than  one  acquirer,  and  if  the 
Commission  determines  to  approve 
more  than  one  slk^i  acquirer,  the  trustee 
shall  divest  to  the  acquirer  selected  by 
Respondents  from  among  those 
ap|iroved  by  the  Commission. 

6.  The  trustee  sliall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonr.r>le  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  1  he  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondents,  such  consultants, 
nccountants.  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  ore  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  respon.sibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  cf  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondents  and  the  trustee's  power 
.shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrrangement  contingent  on  the  trustee's 
divesting  the  Assets  "To  Be  Divested. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties  including  all  ^. 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparations  for,  or  defense  of  any 
claim  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

8.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
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trustee,  of  the  court,  Respondents  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court,  ^ 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Assets  To  Be  Divested. 

12.  The  trustee  shall  report  in  writing 
to  Respondents  and  to  the  Commission 
ever\-  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

A' 

It  is  further  ordered  that,  wiihin  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Respondents'have  fully 
complied  with  the  provisions  of 
Paragraphs  II.  and  III.  of  this  Order. 
Respondents  shall  submit  to  the 
Commission  a  verified  v\Titten  report 
setting  forth  in  detail  the  manner  and 
form,  in  which  they  intend  to  comply, 
are  complying,  and  have  complied  with 
those  provisions.  Respondents  shall 
include  in  their  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  complv  with 
Paragraph  II  and  in  of  the  Order, 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestiture  and  Lhe  identity  of  all 
parties  contacted.  Respondent's  also 
shall  include  in  their  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendation.« 
concerning  divestiture. 

V 

It  is  further  ordered  that,  for  a  ten  (10) 
year  period  commencing  on  the  date 
this  Order  becomes  final,  Rer.pondents 
shall  not.  without  tlie  prior  approval  of 
the  Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
citherwise: 

(A)  Acquire  any  stock,  share  capital, 
equity.  leasehold  or  other  interest  in  any 
c:oncern,  corporate  or  non-corp.orate. 
engaged  in  the  business  of  selling 
prescription  drugs  at  retail  stores 


located  in  any  of  the  cities  or  towTis 
listed  in  Paragraph  I.L  of  this  Order  or 
previously  engaged  in  the  business  of 
selling  prescription  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.L.  of  this  Order 
within  the  six-month  period  prior  to 
such  acquisition;  or 

(B)  Acquire  any  assets  used  for.  or 
previously  used  for  (and  still  suitable 
for  use  for),  the  business  of  selling 
pre.scj-iption  drugs  at  retail  stores 
located  in  any  of  the  cities  or  towns 
listed  in  Paragraph  I.L.  of  this  Order. 
Provided,  however,  that  these 
prohibitions  shall  not  relate  to  the 
construction  of  new  facilities  or  the 
acquisition  or  lease  of  facilities  that 
have  not  operated  as  pharmacies  within 
six  months  of  the  date  of  the  offer  to 
acquire  or  lease.  Provided  further,  that 
the  requirement  of  prior  Commission 
approval  set  out  in  this  Paragraph  shall 
not  apply  to  a  Respondent 
contemplating  an  acquisition  otherwise 
subject  to  prior  Commission  approval  if, 
at  the  time  of  such  acquisition,  that 
Respondent  does  not  own,  directly  or 
indirectly,  any  interest  in  the  whole  or 
any  part  of  the  stock  or  share  capital  of, 
any  company  that  is  engaged  in  the 
business  of  selling  pr\'Scription  drugs  at 
retail  stores  located  in  any  of  the  cities 
or  towns  listed  in  Paragraph  I.L.  of  this 
Order  or  any  asset  used  or  previously 
u.sed  within  the  previous  six-months  in 
(and  still  suitable  for  us*-  in)  the 
business  of  selling  prescription  dnigs  at 
retail  stores  located  in  any  of  the  cities 
or  towns  listed  in  Paragraph  I.L.  of  this 
Order.  Provided,  however,  that  for  any 
such  acquisition  exempted  from  the 
requirements  of  this  Paragraph,  each 
acquiring  Respondent  shall  provide 
wTitten  notice  to  the  Commission  of 
such  acquisition  at  least  ten  (10)  days 
prior  to  such  acquisition. 
Notwithstanding  the  foregoing. 
Respondent  GEl  may  acquire,  for 
investment  purposes  only,  an  interest  of 
not  more  than  five  (5)  percent  of  the 
stock  or  share  capital  of  any  concern. 
One  year  from  the  date  this  Order 
becomes  final,  annually  thereafter  for 
the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  Order 
became  final,  and  at  such  other  times  as 
the  Commission  may  require. 
Respondents  shall  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  and 
are  complying  with  Paragraph  V.  of  this 
Order. 

V7 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 


to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Respondents,  Respondents 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

UI 

Ii  is  further  ordered  that  either 
Respondent  shall  notify  tha  Commission 
at  least  thirty  (30)  days' prior  to  any 
change  in  the  .structure  of  Respondent 
TCH  such  as  dissolution,  assignment  or 
Side  resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  the  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Pub!ic  Comment 

The  Federal  Trade  Cx)mmission 
("Commission  ")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  Consent  Order  from  TCH 
Corporation  ("TCH"  or  "Thriftv")  and 
Green  Equity  Investors.  L.P.  ('•GEI'), 
under  which  TCH  and  GEI  would  divest 
pharmacy  a.ssets  in  five  (5)  geographic 
locations  whore  they  face  limited 
competition.  TCH  operates  the  Thrifty 
Dnig  Store  Chain  and  the  BiMart  (  hain 
of  di.scount  stores. 

The  proposed  Consent  Order  has  beta 
placed  on  the  public  record  for  sixty 
(fiO)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  dnvs, 
the  Commission  will  again  review  the 
agne.ment  and  the  comments  received 
and  will  dec:ide  whether  it  should 
withdraw  from  the  agreement  or  rn.ike 
final  the  agre«;ment's  proposed  Order. 

On  December  1,  1993,  TCH  and  Kmart 
Corporation  CKmart")  entered  into  an 
agreement  whereby  GEI,  through  TCH, 
would  acxquire  all  the  stock  of  PavLt>ss 
Drug  Stores  Northwest,  Inc.  ("PayLf  ss"), 
a  wholly  owned  subsidiary  of  Kmart. 
The  proposed  complaint  alleges  that  the 
proposed  acquisition,  if  consummated, 
would  constitute  a  violation  of  SK.tion 
7  of  the  Clayton  Act,  as  amended.  1.5 
U.S.C.  18,  and  section  5  of  the  FTC  Ail. 
as  amended,  15  U.S.C  45.  in  the  market 
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for  the  sale  of  prescription  drugs  in 
retail  stores  in  the  following  towns: 
Bishop.  California;  Mt.  Shasta. 
California;  Taft,  California;  Florence, 
Oregon;  and  Ellensburg,  Washington 
(hereinafter  "relevant  geographic 
areas").  The  proposed  Consent  Order 
would  remedy  the  alleged  violation  by 
maintaining  me  current  number  of 
competitors  in  the  relevant  geographic 
areas  where  Thrifty  and  PayLess  are 
direct  competitors  and  where  they  face 
limited  competition. 

The  proposed  Consent  Order  provides 
that  within  one  (1)  year  of  the  Order 
becoming  final,  TCH  and  GEI  shall 
divest  all  assets  related  to  the  retail  sale 
of  prescription  drugs  in  PayLess  or 
Thrifty  retail  stores  in  the  relevant 
geographic  areas.  The  divestiture  of  the 
PayLess  or  Thrifty  pharmacy  business  in 
the  relevant  geographic  areas  shall  be 
made  only  to  an  acquirer  or  acquirers 
that  receive  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  assets  shall  be 
divested  to  an  eligible  acquirer  or 
acquirers  that  will  operate  a  pharmacy 
business  in  the  relevant  geographic 
areas.  Eligible  acquirers  in  each  relevant 
geographic  area  include,  but  are  not 
limited  to:  Owners  of  retail  stores  that 
currently  do  not  operate  a  pharmacy  in 
that  relevant  geographic  area;  persons 
previously  employed  by  Thrifty  or 
PayLess;  persons  who  will  operate  a 
pharmacy  within  an  existing  Thrifty  or 
PayLess  retail  store;  or  persons  who  will 
open  a  new  retail  store.  In  the  event  that 
TCH  and  GEI  have  not  divested  the 
Thrifty  or  PayLess  pharmacy  assets  in 
the  relevant  areas  in  one  (1)  year,  the 
proposed  Consent  Order  provides  that 
TCH  and  GEI  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  pharmacy  assets. 

Under  the  provisions  of  the  Consent 
Order,  TCH  and  GEI  are  also  required  to 
provide  to  the  Commission  a  report  of 
their  compliance  with  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  TCH  and  GEI  have 
completely  divested  their  interest  in 
assets  related  to  the  retail  sale  of 
prescription  drugs  in  the  relevant 
geoeraohic  areas.  The  proposed  Order 
will  also  prohibit  TCH  and  GEI,  for  a 
period  often  (10)  years,  from  acquiring, 
without  Federal  Trade  Commission 
approval,  any  stock  in  any  concern 
engaged  in  the  business  of  selling 
prescription  drugs  at  retail  in  the 
relevant  geographic  areas.  However,  if 
GEI  sells  Thrifty/PayLess  and  no  longer 
owTis  any  pharmacy  businesses,  it  will 
not  need  to  seek  the  Commission's  prior 


approval  of  the  acquisition  of  any 
businesses  that  have  pharmacies  in  the 
relevant  geographic  areas.  In  addition, 
GEI  may,  without  prior  Commission 
approval,  acquire  up  to  five  (5)  percent 
of  any  companies'  stock  for  investment 
purposes  even  if  such  a  company  may 
own  pharmacies  in  the  relevant 
geographic  areas. 

One  year  from  the  date  the  Order 
becomes  final  and  annually  thereafter 
for  nine  (9)  years,  TCH  and  GEI  will  be 
required  to  provide  to  the  Commission 
a  report  of  their  compliance  with  the 
Consent  Order.  The  Consent  Order  also 
requires  TCH  or  GEI  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  structure  of 
TCH  resulting  in  the  emergence  of  a 
successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

Statement  of  Commissioner  Deborah  K. 
OWen  in  the  Matter  of  TCH  Corporation 

I  find  reason  to  believe  that  the 
proposed  acquisition  of  certain  assets  of 
Kmart  Corporation  by  TCH  Corporation 
and  Green  Equity  Investors  may  violate 
section  5  of  the  FTC  Act  by  substantially 
lessening  competition  with  respect  to 
acute  care  prescription  drugs  sold  to 
cash  customers  in  the  Bishop  and  Mt. 
Shasta.  California  markets.'  In  the 
absence  of  further  investigation,  I 
cannot  find  reason  to  believe  that  the 
Act  has  been  violated  with  respect  to 
Iha  remaining  allegations  in  the 
Commission's  complaint. 2 1  therefore 
dissent  with  respect  to  those  allegations, 
and  with  respect  to  any  provisions  in 
the  order  that  are  unnecessary  to 
remedy  the  alleged  anticompetitive 
effects  in  the  product  and  geographic 
markets  that  I  have  supported. 
[FR  Doc.  94-7975  Filed  4-1-94;  8:45  am] 
BILUNG  CODE  67S0-01-M 


'  I  define  acute  care  prescription  drug.s  as  those 
which  are  prescribed  to  fil!  £n  immediate  neod  and 
are  rarely  rtrilled,  such  as  ami.. i' tics.  Maintenance 
drugs,  by  contract,  are  those  prescribed  on  an  on- 
going basis  and  are  regularly  refiUed.  such  as  blood 
pressure  medicine  The  latter  are  ir.ore  susceptible 
to  ccmpelition  from  mail-order  Hrms.  I  define  cash 
customers  to  mean  persons  whose  prescription 
purchases  are  not  covered  by  managed  care  or  other 
third-party  payors.  Such  customers  are  less  able  to 
resist  a  price  increase. 

2The  rationale  underlying  my  unwillingness  to 
find  reason  to  believe  that  the  law  has  been  violated 
where  there  has  been  insufficient  investigation  is 
detjiied  in  my  dis.senting  statement  in  the  matter 
of  (JVC  Network.  Inc. /Paramount  Communications. 
Inc.  (File  No.  941-0008). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  fix)m  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Ser\'ices  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  12%%  for  the  quarter 
ended  March  31, 1994.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  March  28, 1994. 
Thomas  J.  Doherty, 

Acting  Deputy  Assistant  Secretary,  Finance. 
IFR  Doc.  94-7885  Filed  4-7-94;  8:45  am] 

BILUNC  CODE  4150-04-M 


Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Xame:  Board  of  Scientific  Counselors. 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  8:30  a.m.-5:30  p.m..  May 
12.  1994.  8:30  a.m.-3:30  p.m..  May  13,  1994. 

Place:  CDC,  Auditorium  B,  1600  Clifton 
Road,  NE..  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Director.  CDC,  and  Director. 
NCID,  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 


Matters  to  be  Discussed: The  agenda  will 
focus  on: 

1.  CDC's  plan  on  emerging  infectious 
disease  threats:  (d)  Implemenfatinn  and  (b) 
constituency  building. 

2.  Diagnostic  reagents:  (a)  Production,  (b) 
development,  and  (c)  evaluation. 

3.  Materia!  transfers. 

4.  NClD's  plan  to  address  needs  of  minority 
and  underserved  populations. 

5.  Update  on  tubcrculo.sis  provrnfion 
guidelines. 

6.  NCID's  full-time  equivalent  (FTE) 
reductions:  (a)  Impact  and  (b)  plans. 

Other  agenda  items  include 
announcements/introductions;  NCID  update; 
and  follow-up  on  actions  recommended  by 
the  board  (December  1993). 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  Holley,  OfTice  of  the  Director,  NCID. 
CDC.  Maiistop  C-20,  IbOO  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  404'63<»- 
0044. 

Dated:  March  28.  1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Pre\tn:ion 
(CDC). 

«     IFR  Doc.  94-7937  Filed  4-1-94;  8:45  ami 

BILUMG  COOC  41ft3-18-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Sut>commlttee  on 
State  and  Community  Health  Statistics: 
Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NQiS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Xame:  NCVHS  Subcommittee  on  State  and 
Community  Health  Statistics. 

Time  and  Date:  9  a.m.-5  p.m..  April  19. 
1994. 

Place:  Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  meet  to 
discuss  issues  related  to  State  and 
community  statistics  and  to  develop  a  work 
plan  for  the  coming  year. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D..  Executive  Secretary, 
NCVHS.  NCHS.  CDC.  room  1100, 
Presidential  Building.  6525  Belcrest  Road, 
Hyattsville.  Maryland  20782,  telephone  301/ 
436-7050. 
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Dated;  Marrh  25,  1994. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
ICDC). 

[FR  Doc.  94-7791  Filed  4-1-94;  8:45  am] 
BILLING  CODE  4163-18-M 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Medical  Classification  Systems; 
Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

.\'ame:  NCVHS  Subcommittee  on  Mixlical 
Classification  S\stcms. 

Time  anrfDo/e;  9  a.m.-5p.m..  April  18, 
1994. 

Place:  Hubert  H.  Humphrey  Building,  roo-ii 
703A-729A,  200  Independence  Avenue.  SW.. 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subc;ommitte«  will  review 
n-sponses  from  its  request  for  comments  on 
the  working  pcip.r;  •"Ttichnit.al 
(>)n.sidcrations  Regarding  A  Single  Procedure 
Classific-ation  System." 

Contact  Pen  on  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  mcml^ers  may  be  obtained  from 
CJail  F.  Fisher.  Ph.D  .  Executive  Secretary, 
NCVHS.  NCHS,  CDC,  rmjm  1 100, 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville,  M.i.-^land  20782,  telephone  301/ 
436-7050. 

Dated:  March  28,  1994. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Onters  for  Disease  Control  and  Prevention 
ICDC). 

jFR  Doc.  94-7938  Filed  4-1-94;  8:45  am] 
BILUNO  CODE  41S^1S-M 


Health  Resources  and  Services 
Administration 

Final  Methodology  for  Implementation 
of  the  Statutory  General  Funding 
Preference  for  Selected  Grant 
Programs  Under  Titles  VII  and  VUI  of 
the  Public  Health  Service  Act  for  Fiscal 
Year  1994 

SUMMARY:  The  Health  Professions 
Education  Extension  Amendments  of 
1992  and  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992  (Pub.  L.  102-408.  dated  October 
13.  1992)  authorize  a  general  funding 
preference  (sections  791(a)  and 
860(e)(1))  for  selected  grant  programs  in 
titles  VII  and  VIII  of  the  Public  Health 
Service  (PHS)  Act.  For  the  purpose  of 
making  grant  and  cooperative  agreement 


awards,  funding  preference  is  deTiiU'd  as 
the  funding  of  a  specific  category  or 
group  of  approved  applications  ahead  of 
other  categorit-s  or  groups  of  approved 
applications  in  a  discretionary  prograri, 
or  favorable  adjustment  of  the  formula 
which  determines  the  grant  award  in  a 
formula  grant  program. 

This  statutory  general  preference  was 
implemented  in  Fiscal  Year  (FY)  1993 
following  publication  of  a  proposed 
Federal  Register  notice  (57  FR  60212, 
dated  December  18. 1992)  which 
announced  the  implementation 
methodology  for  FY  1993.  Following 
public  comment,  modifications  were 
made  in  t!ie  proposed  methodology  and 
a  final  notice  was  published  in  the 
Federal  Register  (58  FR  9570,  dated 
Febniary'  22.  1993).  In  addition,  input 
was  elicited  from  constituency  groups 
affected  by  this  preference  provision. 
The  proposed  methodology  for  FY  1994 
implementation  of  the  general  funding 
preference  was  published  in  the  Federal 
Register  (58  FR  40659.  dated  July  29. 
1993).  This  notice  will  describe  the 
public  comments  received  and  will 
include  the  final  methodology  for 
implementation  of  this  statutory 
funding  preference  for  FY  1994. 

EFFECTIVE  DATE:  The  methodology  for 
implementing  the  statutory  general 
funding  preference  which  is  described 
in  this  notice  is  for  use  in  FY  1994  grant 
cycles  for  the  programs  which  are 
subject  to  this  funding  preference. 
SUPPLEMENTARY  INFORMATION:  Sections 
791(a)  and  860(e)(1)  of  the  PHS  Act 
include  a  general  funding  preference  for 
selected  grant  programs  under  titles  VII 
and  VTII.  Grant  programs  which  are 
subject  to  this  funding  preference  are: 
Departments  of  Family  Medicine 

(section  747(b)), 
Grants  for  Prednctoral  Training  in 

Family  Medicine  (section  747(a)), 
Grants  for  Graduate  Training  in  Family 

Medicine  (section  747(a)), 
Grants  for  Faculty  Development  in 

Family  Medicine  (section  747(a)). 
Grants  for  Predoctoral  Training  in 

General  Internal  Medicine  and/or 

General  Pediatrics  (section  748).' 
Grants  for  Residency  Training  in 

General  Internal  Medicine  and/or 

General  Pediatrics  (section  748), 
Grants  for  Faculty  Development  in 

General  Internal  Medicine  and/or 

General  Pediatrics  (section  748), 
Residency  Training  and  Advanced 

Education  in  the  General  Practice  of 

Dentistry  (section  749). > 
Grants  for  Physician  Assistant  Training 

Program  (section  750). 


1  No  oimjH'tiiive  rytlc  planned  for  FY  1994. 
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Grants  for  Physician  Assistant  Faculty 

Development  (section  750),2 
Podiatric  Primary  Care  Residency 

Training  (section  751), » 
Grants  for  Preventive  Medicine 

Residency  Training  (section  763),' 
Allied  Health  Traineeships  (section 

766).i 
Allied  Health  Project  Grants  (section 

767), 
Advanced  Nurse  Education  (section 

821), 
Nurse  Practitioner  and  Nurse-Midwifery 

Programs  (section  822) 
Professional  Nurse  Traineeships 

(section  830), 
Nurse  Anesthetist  Education  Programs 

(section  831(a)), 
Nurse  Anesthetist  Traineeships  (section 

831(a)),  and 
Grants  for  Nurse  Anesthetist  Faculty 

Fellowships  (section  831(b)). 

Statutory  General  Funding  Preference 
Provision 

Under  sections  791(a)  and  860(e)(1)  of 
the  Act,  with  respect  to  the  above  listed 
grant  programs,  preference  will  be  given 
to  any  quaUfied  applicant  that — 

(A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  during  the  2-year  period  preceding 
the  Gscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

When  program  applications  are  peer 
reviewed,  preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group.  In 
several  formula  grant  programs  affected 
by  this  preference,  the  applications  are 
not  required  to  be  submitted  to  a  peer 
review  group. 

Statutory  Definition  of  "Graduate" 

Under  sections  791(c)  and  860(e)(3). 
"graduate"  is  defined  as  an  individual 
who  has  successfully  completed  all 
training  (and  residency  requirements) 
necessary  for  full  certification  in  the 
health  profession  selected  by  the 
individual. 

Methodology  for  Implementation 

In  the  proposed  notice,  the  public  was 
invited  to  comment  on  the  proposed 
changes  in  the  definitions  of  "high 
rate,"  "significant  increase  in  the  rate," 
and  "medically  imderserved 
communities"  and  on  the 
implementation  specifics  for  new 
programs  and  small  programs.  HRSA 


2  Program  currently  in  developmcni. 


received  2  comments  prior  to  the  end  of 
the  comment  period.  Comments 
regarding  each  of  the  proposed  areas 
will  be  discussed.  Comments  on 
implementation  aspects  that  were  not 
specaCcally  proposed  for  public 
comment  are  not  addressed  in  this 
notice. 

Proposed  Definitions  of  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 

The  proposed  definition  of  "high 
rate"  is  a  minimum  percent  of  graduates 
in  academic  year  1991-92  or  academic 
year  1992-93,  whichever  is  greater,  who 
spend  at  least  50  percent  of  their 
worktime  in  chnical  practice  in  the 
specified  settings.  The  minimum 
percjent  for  "high  rate"  for  each  program 
was  to  be  identified  in  the  Federal 
Register  announcement  for  that  program 
and  in  the  program  materials.  The 
following  statements  are  proposed 
amplifications  of  the  basic  "high  rate" 
definition.  For  undergraduate  medical 
education  programs  academic  years 
1988-89  and  1989-90  were  proposed. 
Preventive  medicine,  public  health, 
dental  public  health,  and  public  health 
nurse  graduates  were  proposed  to  be 
counted  if  they  identify  a  primary  work 
affiliation  at  one  of  the  qualified  work 
sites.  Graduates  who  are  providing  care 
in  a  medically  underserved  community 
as  a  pcirt  of  a  fellowship  or  other 
educational  experience  were  to  be 
counted. 

The  proposed  definition  of 
"significant  increase  in  the  rate"  is  that, 
between  academic  years  1991-92  and 
1992-93,  the  rate  of  placing  graduates  in 
the  specified  settings  has  increased  by  a 
minimum  percent  and  that  not  less  than 
15  percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings.  The  minimum  percent  for 
"significant  increase  in  the  rate"  for 
each  program  was  to  be  identified  in  the 
Federal  Register  announcement  for  that 
program  and  in  the  program  materials. 

Chie  comment  received  from  a 
professional  association  suggested  that 
the  percentage  rates  pubhshed  for  grant 
programs  which  benefitted  their 
constituency  should  be  lower.  We 
believe  that  the  percentage  rates  are 
appropriate.  The  rates  for  FY  1994  are 
similar  to  the  rates  used  in  FY  1993.  In 
FY  1993.  only  40%  of  grant  applicants 
for  programs  affected  by  this  preference 
did  not  apply  for  the  preference.  Of 
those  applicants  who  did  apply.  90% 
met  the  criteria  and  did  receive 
preference  in  funding. 

Proposed  Implementation  Specifics  for 
New  Programs 

To  allow  new  programs  to  compete 
equitably  in  FY  1994.  criteria  for  the 


general  funding  preference  were 
proposed  which  applied  only  to  new 
programs.  It  was  proposed  that  a  new 
program  be  defined  as  any  program 
which  has  graduated  less  than  three 
classes.  After  a  program  has  graduated 
three  classes,  that  program  will  be  able 
to  provide  the  information  necessary  for 
the  general  funding  preference  as 
defined  in  the  law  and  will  no  longer  be 
considered  a  new  program. 

It  was  proposed  that  a  new  program 
would  qualify  for  the  general  funding 
preference  if  four  or  more  of  the 
following  criteria  were  met: 

1.  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  to  serve 
underserved  populations. 

2.  The  curriculum  includes  content 
which  will  help  to  prepare  practitioners 
to  serve  underserved  populations. 

3.  Substantial  clinical  training 
experience  is  required  in  medically 
underserved  communities. 

4.  A  minimum  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  underserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  underserved 
community. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  underserved 
commimities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  imderserved  communities. 

One  respondent  suggested  that  (1) 
"substantial  clinical  training 
experience"  in  criteria  #3  should  be 
defined;  (2)  the  word  "faculty"  in 
criteria  #4  is  unclear;  (3)  criteria  #5 
should  be  deleted  because  "the  physical 
location  of  a  program  does  not 
determine  the  practice  type;"  and  (4) 
criteria  #6  should  be  deleted  because 
student  assistance  does  not  apply  to 
grants  for  residency  programs.  Since 
this  preference  applies  to  a  wide  variety 
of  programs,  a  single  definition  of 
"substantial  clinical  training 
experience"  or  "faculty"  could  not  be 
applied  generally.  Individual  grant 
programs  may  develop  specific 
definitions  if  this  becomes  necessary. 
Such  definitions  would  be  included  in 
program  application  materials.  We 
believe  that  programs  located  in 
medically  underserved  communities 
will  provide  an  opportunity  for  students 
to  develop  skills  needed  to  provide  care 
to  underserved  populations.  We  do  not 
plan  to  delete  criterion  #5.  Since  student 
assistance  is  relevant  to  many  of  the 
programs  which  are  subject  to  the 
general  preference,  we  do  not  plan  to 
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delete  criterion  #6.  New  residency 
programs  can  qualify  for  the  preference 
based  on  any  combination  of  four  other 
criteria. 

In  addition,  it  was  proposed  that  new 
programs  could  also  qualify  for  the 
general  funding  preference  by  providing 
assurance  that  a  minimum  percent  of 
their  prospective  graduates  have  signed 
commitments  to  practice  in  medically 
underserved  communities  after 
graduation  contingent  upon  receiving 
some  type  of  student  assistance.  This 
minimum  percent  was  to  be  equal  to  the 
minimum  percentage  for  "high  rate." 

One  respondent  suggested  that  "a 
non-binding  agreement  is  a  poor 
indicator  of  the  actual  outcome 
regarding  practice  in  a  medically 
xmderserved  community."  In  FY  1993 
no  programs  qualified  for  the  general 
preference  based  on  signed 
commitments.  This  option  was  included 
to  provide  every  fair  opportunity  for 
new  programs  to  qualify  for  the 
preference.  However,  if  we  find  that  no 
programs  qualify -for  the  general 
preference  based  on  signed 
commitments  in  FY  1994,  we  will 
consider  deleting  this  mechanism  to 
qualify  for  the  preference  for  FY  1995. 

Proposed  Implementation  Specifics  for 
Small  Programs 

For  FY  1994,  it  was  proposed  that  the 
program  materials  for  grant  programs 
whose  applicants  typically  have  less 
than  10  graduates  per  year  would 
request  data  for  the  preceding  three 
years  which  virill  be  aggregated  to 
determine  whether  or  not  the  "high 
rate"  has  been  achieved.  There  were  no 
comments  which  specifically  disagreed 
with  this  implementation  strategy. 

Statutory  Definition  of  "Medically 
Underserved  Community" 

Section  799(6)  of  the  PHS  Act  defines 
"medically  underserved  community"  as 
■m  urban  or  rural  area  or  population 
that— 

(A)  is  eligible  for  designation  under 
section  332  as  a  health  professional 
shortage  area; 

(B)  is  eligible  to  be  served  by  a 
migrant  health  center  under  section  329, 
a  community  health  center  under 
section  330,  a  grantee  under  section  340 
(relating  to  homeless  individuals),  or  a 
grantee  under  section  340A  (relating  to 
residents  of  public  housing);  or 

(C)  has  a  shortage  of  personal  health 
services,  as  determined  under  criteria 
issued  by  the  Secretary  under  section 
1861(aa)(2)  of  the  Social  Security  Act 
(relating  to  rural  health  clinics). 

For  implementation  of  the  general 
funding  preference  in  FY  1994,  it  was 
proposed  that  service  in  a  "medically 


underserved  community"  would 
include  service  in  the  following  work 
settings: 

Community  Health  Centers  (section  330) 
Migrant  Health  Centers  (section  329) 
Health  Care  for  the  Homeless  Grantees 

(section  340) 

Public  Housing  Primary  Care  Grantees 
(section  340A) 
Rural  Health  Clinics,  federally 

designated  (section  1861(aa)(2)  of  the 

Social  Security  Act) 
National  Health  Service  Corps  sites, 

freestanding  (section  333) 
Indian  Health  Service  Sites  (Public  Law 

93-638  for  tribally  operated  sites  and 

Public  Law  94-437  for  IHS  operated 

sites) 
Federally  Qualified  Health  Centers 

(section  1905(a)  and  (1)  of  the  Social 

Security  Act) 
Primary  Medical  Care  Health 

Professional  Shortage  Areas  (HPSAs) 

(facilities  and  geographic)  (designated 

under  section  332)  For  primary  care 

physicians  and  other  health  personnel 

except  dentists  and  nurses 
Dental  HPSAs  (faciUties  and  geographic) 

(designated  under  section  332)  For 

dentists  only 
Nurse  Shortage  Areas  (old  section  836, 

currently  section  846)  For  nurses  only 
State  or  Local  Health  Departments 

(Regardless  of  sponsor — for  example, 

local  health  departments  who  are 

funded  by  the  State  would  qualify.) 
Ambulatory  practice  sites  designated  by 

State  Governors  as  serving  medically 

underserved  communities 

Several  concerns  were  included  in  the 
comments  related  to  the  definition  of 
"medically  underserved  community." 
Many  of  the  issues  identified  related  to 
the  need  for  a  more  comprehensive  list 
of  practice  settings.  For  example,  it  was 
suggested  that  the  list  should  include  (1) 
practices  and/or  facilities  in  which  50 
percent  or  more  of  the  patients  served 
are  Medicaid  recipients  and  (2)  practice 
settings  located  adjacent  to  medically 
underserved  communities  but  serving 
the  underserved  population.  These 
practice  settings  are  outside  the  scope  of 
the  current  statutory  definition  of 
medically  underserved  community. 

One  respondent  objected  to  favoring 
applicants  whose  graduates  are 
practicing  in  Federally-subsidized 
settings  while  discriminating  against 
those  applicants  whose  graduates  are 
serving  where  special  designations  have 
not  been  sought  or  Federal  assistance 
utilized.  Because  the  statutory 
definition  of  medically  underserved 
community  is  based  on  Federal 
designations,  this  bias  may  be 
unavoidable.  However,  an  attempt  has 
been  made  to  make  the  list  as 


comprehensive  as  possible,  within  the 
confines  of  the  law. 

There  was  one  suggestion  to  "provide 
an  opportunity  for  preference  to  be 
claimed  and  secured  based  on 
affirmation  or  documentation  that 
graduates'  practice  settings  are  located 
in  communities  or  serve  populations 
which  meet  specified  eligibility  criteria 
for  HPSA  or  MUA/MUP  designation." 
There  were  also  several  questions 
related  to  practice  settings  included  on 
the  list.  For  example,  one  letter  stated 
"many  state  and  local  government 
health  department'work  settings  clearly 
do  not  have  service  to  underserved 
communities  as  the  principal  focus." 

While  most  of  the  suggestions  made 
by  the  respondents  are  options  that  have 
been  considered  previously,  these 
suggestions  will  all  be  reevaluated  for 
consideration  in  the  FY  1995 
implementation  of  this  preference.  We 
recognize  that  there  are  difficulties 
associated  with  the  implementation  of 
this  preference  and  we  appreciate  the 
comments  received  regarding  our 
proposed  notice. 

Final  Methodology  for  Implementation 
of  the  Statutory  General  Funding 
Preference 

Definition  of  "High  Rate" 

"High  rate"  is  defined  as  a  minimum 
percent  of  graduates  in  academic  year 
1991-92  or  academic  year  1992-93, 
whichever  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings.  For 
undergraduate  medical  education 
programs  academic  years  1988-89  and 
1989-90  will  be  used.  Preventive 
medicine,  public  health,  dental  public 
health,  and  public  health  nurse 
graduates  can  be  counted  if  they 
identify  a  primary  work  affiliation  at 
one  of  the  qualified  work  sites. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

Definition  of  "Significant  Increase  in  the 
Rate" 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1991-92  and  1992-93,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum 
percent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

New  Programs 

A  new  program  is  defined  as  any 
program  which  has  graduated  less  than 
three  classes.  After  a  program  has 
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graduated  three  classes,  that  program 
will  be  able  to  provide  the  information 
necessary  for  the  general  funding 
preference  as  defined  Ln  the  law  and 
will  no  longer  be  considered  a  new 
program. 

A  new  program  will  qualify  for  the 
general  funding  preference  if  four  or 
more  of  the  following  criteria  are  met- 

1.  The  mission  statement  of  the 
program  identifies  a  specific  purpose  of 
preparing  health  professionals  tc  serve 
underserved  populations. 

2.  The  curriculum  includes  content 
which  will  help  to  prepare  practitioners 
to  serve  underserved  populations. 

3.  Substantial  clinical  training 
experience  is  required  in  medically 
underserved  communities. 

4.  A  minimum  of  20  percent  of  the 
faculty  spend  at  least  50  percent  of  their 
time  providing/supervising  care  in 
medically  underserved  communities. 

5.  The  entire  program  or  a  substantial 
portion  of  the  program  is  physically 
located  in  a  medically  underserved 
commimity. 

6.  Student  assistance,  which  is  linked 
to  service  in  medically  underserved 
communities  following  graduation,  is 
available  to  the  students  in  the  program. 

7.  The  program  provides  a  placement 
mechanism  for  deploying  graduates  to 
medically  underser\'ed  communities. 

In  FY  1994,  new  programs  can  qualify 
for  the  general  preference  by  providing 
assurance  that  a  minimum  percent  of 
their  prospective  graduates  have  signed 
commitments  to  practice  in  medically 
underserved  communities  after 
graduation  contingent  to  receiving  some 
type  of  student  assistance.  This 
minimum  percent  will  be  equal  to  the 
minimum  percentage  for  "high  rate." 

Small  Programs 

For  FY  1994,  the  program  materials 
for  grant  programs  whose  applicants 
typically  have  less  than  10  graduates  pe  • 
year  will  request  data  for  the  preceding 
three  years  which  will  be  aggregated  to 
determine  whether  or  not  the  "high 
rate"  has  been  achieved. 

Sen'ice  in  "Medically  Underser\-cd 
Community  Work  Settings" 

For  implementation  of  this  general 
funding  preference  in  FY  1994,  it  is 
proposed  that  service  in  a  "medically 
underserved  community"  will  include 
service  in  the  following  work  settings: 

Community  Health  Centers  (section  330) 
Migrant  Health  Centers  (section  329) 
Health  Care  for  the  Homeless  Grantees 

(section  340) 
Public  Housing  Primary  Care  Grantees 

(section  340A) 
Rural  Health  Clinics,  federally 

designated  (section  1861(aa)(2)  of  the 

Social  Security  Act) 


National  Health  Service  Corps  sites, 

freestanding  (section  333) 
Indian  Health  Service  Sites  (Public  Law 

93-638  for  tribally  operated  sites  and 

Public  Law  94^37  for  IHS  operated 

sites) 
Federally  Qualified  Health  Centers 

(iKction  1905  (a)  and  (1)  of  the  Social 

Security  Act) 
Primar>'  Medical  Care  Health 

Professional  Shortage  Areas  (HPSAs) 

(facilities  and  geographic)  (designated 

under  section  332)  For  primary  care 

physicians  and  other  health  personnel 

except  dentists  and  nurses 
Dental  HPSAs  (facilities  and  geographic) 

(designated  under  section  332)  For 

dentists  only 
Nurse  Shortage  Areas  (old  section  836, 

currently  section  846)  For  nurses  only 
State  or  Local  Health  Departments 

(Regardless  of  sponsor — for  example, 

local  health  departments  who  are 

funded  by  the  State  would  qualify.) 
Ambulatory  practice  sites  designated  by 

State  Governors  as  serving  medically 

uffiderserved  communities 

DBtod:  March  28.  1994. 
John  H.  Kelso. 

Acting  Administrator. 

|FR  Doc.  94-7876  Filed  4-1-94;  8  45  am] 

BILUMG  CODE  4160-1S-W 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  that  Have 
Withdrawn  from  the  Program 

AGtNCY:  Substance  Abuse  and  Mental 
Heelth  Ser\'ices  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMIL\,  HHS). 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Ser\ices  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory'  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979.  11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
cf  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laborator\''s 
certification  is  totally  suspended  or 
revoked,  the  laboraton,'  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  hill  certification  under  the 
Guidelines. 

If  any  laboratory'  has  withdrawn  from 
the  National  Laboratorv  Certification 


Program  during  the  pasi  month,  it  will 
be  identified  as  sach  at  the  end  of  the 
current  list  of  certiiied  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATXM  CONTACT:  Mrs. 
Giselle  Hersh,  Di-vision  of  Workplace 
Programs,  room  13-A-54.  5600  Fishers 
Lane,  Rockville,  Mar>'land  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  tNFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  In  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (fonnerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Road,  suite  21, 

Nashville,  TN  37211,  615-331-5300. 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  Street,  Montgomery, 

AL  36103.  800-541-4931/205-263- 

5745. 
Allied  Clinical  Laboratories,  201  Plaza 

Boulevard.  Hurst,  TX  76053.  817- 

282-2257. 
American  Medical  Laboratories,  Inc., 

14225  Newbrook  Drive.  ChantiUy,  VA 

22021.  703-802-6900. 
Associated  Pathologists  Laboratories. 

Inc..  4230  South  Burnham  Avenue. 

suite  250,  Las  Vegas,  NV  89119-5412, 

702-733-7866. 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP),  500  Chipeta 

Wav,  Sah  Lake  City,  UT  84108,  801- 

583^2787. 
Baptist  Medical  Center — Toxicology 

Laboratory,  9601  1-630,  Exit  7,  Little 

Rock.  AR  72205-7299,  501-227-2783, 

(formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center). 
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Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  \VI 
53223,  414-355-4444/800-877-7016. 

Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge, 
MA  02139,  617-547-8900. 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th 
Avenue,  Miami,  FL  33136,  305-325- 
5810. 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020. 

Clinical  Reference  Lab,  11850  West  85th 
Street.  Lenexa,  KS  66214,  800-445- 
6917. 

CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory,  3308  Chapel  Hill/Nelson 
Hwy.,  Research  Triangle  Park,  NC 
27709,  919-549-8263/800-833-3984. 

CompuChem  Laboratories,  Special 
Division,  3308  Chapel  Hill/Nelson 
Hwy.,  Research  TriSngle  Park,  NC 
27709,919-549-6263. 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Avenue,  Springfield,  MO  65802,  800- 
876-3652/417-836-3093. 

CPF  MetPath  Laboratories,  21007 

Southgate  Park  Boulevard,  Cleveland, 
OH  44137-3054,  (Outside  OH)  800- 
338-0166/(Inside  OH)  800-362-8913, 
(formerly  Southgate  Medical 
Laboratory;  Southgate  Medical 
Services,  Inc.). 

Damon/MetPath,  8300  Esters  Blvd., 
suite  900,  Irving,  TX  75063,  214-929- 
0535,  (formerly:  Damon  Clinical 
Laboratories). 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-4171. 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk, "VA,  1321  Gilbert 
Street,  Norfolk,  VA  23511-2597,  804- 
444-8089  ext.  317. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Drive,  Valdosta,  GA  31604, 
912-244-4468. 

Drug  Labs  of  Texas,  15201  I-IO  East, 
suite  125,  Channelview,  TX  77530, 
713-457-3784. 

DrugScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Road,  Warminster,  PA  18974, 
215-674-9310. 

Eagle  Forensic  Laboratory,  Inc.,  950  N. 
Federal  Highway,  suite  308,  Pompano 
Beach,  FL  33062,  305-946-4324. 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Drive,  Oxford,  MS  38655,  601- 
236-2609,  (moved  6/16/93). 

Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield,  WI  54476, 
800-627-8200,  (formerly:  Alpha 
Medical  Laboratory,  Inc.). 


General  Medical  Laboratories,  36  South 
Brooks  Street,  Madison,  WI  53715, 
608-267-6267. 

Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80,  Midland,  TX  79706. 
800-725-3784/915-563-3300, 
(formerly:  Harrison  &  Associates     . 
Forensic  Laboratories). 

HeahhCare/MetPath,  24451  Telegraph 
Road,  Southfield,  MI  48034,  Inside 
MI:  800-328-4142/Outside  MI:  800- 
225-9414,  (formerly:  HealthCare/ 
Preferred  Laboratories). 

Hermann  Hospital  Toxicology 
Laboratory,  Hermann  Professional 
Building,  6410  Fannin,  suite  354, 
Houston,  TX  77030,  713-793-6080. 

Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Cincinnati,  OH 
45229,  513-569-2051. 

Laboratory  of  Pathology  of  Seattle,  Inc., 
1229  Madison  St.,  suite  500. 
Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672. 

Laboratory  Specialists,  Inc.,  113  Jarrell 
Drive,  Belle  Chasse,  LA  70037,  504- 
392-7961. 

Marshfield  laboratories,  1000  North 
Oak  Avenue,  Marshfield,  WI  54449, 
715-389-3734/800-222-5835. 

Med-Chek/Damon,  4900  Perry  Highway, 
Pittsburgh,  PA  15229,  412-931-7200, 
(formerly:  Med-Chek  Laboratories, 
Inc.). 

MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Boulevard, 
Memphis,  TN  38175,  901-795-1515. 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Avenue,  Toledo.  OH 
43699-0008,  419-381-5213. 

Medical  Science  Laboratories.  11020  W. 
Plank  Court,  Wauwatosa,  WI  53226, 
414-476-3400. 

MedTox  Laboratories.  Inc.,  402  W. 
Countv  Road  D,  St.  Paul,  MN  55112, 
800-832-3244/612-636-7466. 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Boulevard,  Indianapolis,  IN  46202, 
317-929-3587. 

Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak 
Avenue,  Peoria,  IL  61636,  80f>-752- 
1835/309-671-5199. 

MetPath,  Inc.,  1355  Mittel  Boulevard, 
Wood  Dale,  IL  60191,  708-535-3888. 

MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608.  201-393-5000. 

Metropolitan  Reference  Laboratories, 
Inc.,  2320  Schuetz  Road,  St.  Louis, 
MO  63146,  800-288-7293. 

National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Road,  Baltimore, 
MD  21227,  410-536-1485,  (formerly: 
Maryland  Medical  Laboratory,  Inc.). 

National  Drug  Assessment  Corporation. 
5419  South  Western,  Oklahoma  City, 


OK  73109,  800-749-3784,  (formerly: 

Med  Arts  Lab). 
National  Health  Laboratories 

Incorporated.  5601  Oberlin  Drive. 

suite  100,  San  Diego.  CA  92121.  619- 

455-1221. 
National  Health  Laboratories 

Incorporated,  2540  Empire  Drive. 

Winston-Salem.  NC  27103-6710. 

Outside  NC:  919-760-4620/800-334- 

8627  /  Inside  NC:  800-642-0894. 
National  Health  Laboratories 

Incorporated.  75  Rod  Smith  Place, 

Cranford,  NJ  07016-2843.  908-272- 

2511. 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory,  Substance 

Abuse  Division,  1400  Donelson  Pike, 

suite  A-15,  Nashville.  TN  37217, 

615-360-3992/800-800-^522. 
National  Health  Labc-atories 

Incorporated,  13900  Park  Center 

Road,  Herndon,  VA  22071,  703-742- 

3100. 
National  Psychopharmacology 

LaboratoPr',  Inc.,  9320  Park  W. 

Boulevard,  Knoxville,  TN  37923.  80O- 

251-9412. 
National  Toxicology  Laboratories.  Inc., 

1100  California  Avenue,  Bakersfield, 

CA  93304,  805-322-1250. 
Nichols  Institute  Subs'.ince  Abusn 

Testing  (NISAT),  7470-A  Mission 

Valley  Road,  San  Diego,  CA  92108- 

4406.  800-446-4728/619-686-.1200. 

(formerly;  Nichols  Institute). 
Northwest  Toxicologv,  Inc.,  1141  E. 

3900  South,  Salt  Lake  City,  UT  84124. 

800-322-3361. 
Occupational  Toxicology  Laboratories, 

Inc.,  2002  20th  Street,  suite  204A. 

Kenner,  LA  70062,  504-465-0751. 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Avenue.  Eugene, 

OR  97440-0972.  503-687-2134. 
Pathology  Associates  Medical 

Laboratories.  East  11604  Indiana, 

Spokane,  WA  99206,  509-926-2400. 
PDLA,  Inc.  (Princeton),  100  Corporate 

Court.  So.  Plainfield.  NJ  07080,  908- 

769-85(10/800-237-7352. 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Drive,  MenIo  Park,  C A  94025, 

415-328-6200/800^46-5177. 
PharmChem  laboratories.  Inc.,  Texas 

Division.  7606  Pebble  Drive,  Fort 

Worth,  TX  76118,  817-595-0294. 

(formerly:  Harris  Medical  Labor.itorv). 
Physicians  Reference  Laboratory.  7800 

West  110th  Street,  Overland  Park,  KS 

66210.  91,3-338-^070/80a-«21-3627, 

(formerly:  Physicians  Reference 

Laboratory  Toxicology  Laboratorv). 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 

Road,  San  Diego,  CA  92111,  619-27^ 

2600/800-882-7272. 
Precision  Analytical  Laboratories.  ]~r\, 

13300  Bianco  Road,  suite  #150.  '    .; 

Antonio.  TX  78216.  210-493-3-11. 
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Puckett  Laboratory,  4200  Mamie  Street, 

Hattiesburgh,  MS  39402,  601-264- 

3856/800-844-8378. 
Regional  Toxicology  Services,  15305 

N.E.  40th  Street,  Redmond.  VVA 

98052,  206-882-3400. 
Roche  Biomedical  Laboratories,  Inc.. 

1120  Stateline  Road,  Southaven.  MS 

38671.601-342-1286. 
Roche  Biomedical  Laboratories,  Inc.,  69 

First  Avenue.  Raritan,  NJ  08869,  800- 

437-4986. 
Saint  Joseph  Hospital  Toxicology 

Laboratory,  601  N.  30th  Street', 

Omaha.  NE  68131-2197.  402^49- 

4940. 
Scott  &  White  Drug  Testing  Laboratory, 

600  S.  25th  Street.  Temple.  TX  76504, 

800-749-3788. 
S.E.D.  Medical  Laboratories,  500  Walter 

NE,  suite  500,  Albuquerque.  NM 

87102. 505-848-8800. 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  Street,  Reno,  NV  89502,  800- 

648-5472. 
SmithKlLne  Beecham  Clinical 

Laboratories.  7600  Tyrone  Avenue. 

Van  Nuys.  CA  91045,  818-376-2520. 
SmithKline  Beecham  Clinical 

Laboratories,  801  East  Dixie  Avenue, 

LeesbuTg.  PL  32748,  904-787-9006, 

(formerly:  Doctors  &  Physicians 

Laboratory). 
SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Drive. 

Atlanta,  GA  30340,  404-934-9205, 

(formerly:  SmithKline  Bio-Science 

Laboratories). 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkuay, 

Schaumburg,  IL  60173,  708-885- 

2010,  (formerly:  International 

Toxicology  Laboratories). 
SmithKline  Beecham  Clinical 

Laboratories,  llR3fi  Administration 

Drive.  St.  Louis,  MO  63146,  314-567- 

3905. 
SmithKline  Beecham  Clinical 

Laboratories,  400  Egvpt  Road, 

Norristown,  PA  19403,  800-523- 

5447,  (formerly:  SmithKline  Bio- 
Science  Laboratorius). 
SmithKline  Beecham  Clinical 

Laboratories,  8000  Sovereign  Row. 

Dallas,  TX  75247,  214-638-1301, 

(formerly;  SmithKline  Bio-Si  ience 

Laboratories). 
South  Bend  Medical  Foundation,  Inc., 

530  N.  Lafayette  Boulevard,  South 

Bend,  IN  46601,  21f>-234-4176. 
Southwest  Laboratories,  2727  W. 

Baseline  Road,  suite  6,  Teir.pe,  AZ 

85283,  602^38-8507. 
St.  Anthony  Hospital  (Toxicology 

Laborator>),  P.O.  Box  205,  1000  N. 

Lee  Street.  Oklahoma  City,  OK  73102, 

405-272-7052. 
St.  Louis-University  Forensic 

Toxicology  Laboratory,  1205  Can- 


Lane.  St.  Louis.  MO  63104.  314-577- 
8628. 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Ho^ital  &  Clinics,  301  Business  Loop 
70  West,  suite  208,  Columbia,  MO 
65203. 314-882-1273. 

Toxicology  Testing  Ser\'ice,  Inc.,  5426 
N.W.  79th  Avenue,  Miami,  FL  33166. 
303-593-2260. 

TOXWORX  Laboratories,  Inc.,  6160 
Variel  Avenue,  Woodland  Hills,  CA 
91367,  818-226^373,  (formerly: 
Laboratory  Specialists,  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analvtical,  a  Division  of  MedTox 
Laboratories,  Inc.;  moved  12/21/92). 

UNILAB,  18408  Oxnard  Street.  Tarzana, 
CA  91356.  800-492-0800/818-343- 
8191,  (formeriy:  MetWest-BPL 
Toxicology  Laboratory')- 
The  following  laboratory  is 

voluntarily  withdrawing  from  the 

Program  on  April  15,  1994: 

Mayo  Medical  Laboratories,  200  S.W. 
First  Street.  Rochester,  MN  55905. 
507-284-3631. 

Richard  Kopanda, 

Acting  Executive  Officer.  Substance  Abuse 

and  Alenfai  Health  Services  Administration. 

[FR  Doc.  94-7622  Filed  4-1-94;  8;45  ami 

BILUNQ  CODE  4160-.20-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-94-3736;  FR-3624-N-02] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subjei;t  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  propo.sal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  he  sent  to:  Joseph  F.  Lackev.  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 


Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtair)ed 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  tne  following 
information; 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  tiie  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the^proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  8. 1994. 

Kay  Weaver, 

Acting  Director.  U!M  Policy  and  Management 
Division. 

Submission  of  Proposed  Iflformatioa 
Collection  to  OMB 

Proposal:  Application  for  Indian 
Housing  Authorities  (IHAs)  for  Indian 
Low  Income  Housing  Program  (FR- 
3624). 

0///re.- Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-52730  is  required  by 
Departmental  regulation  in  order  that 
IHAs  obtain  assistance  for  Indian 
housing  projects.  IHAs  will  use  the  form 
to  apply  for  financial  and  technical 
assistance  to  develop  Indian  housing 
projects. 

Form  Number:  HUD-52730. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 
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Reporting  Burden: 


Annual  Reporting 


Number  ol 
respondenls 


Frequency  ot 
response 


X       ■   "Jl"' :"'_"■       X         Hours  per 


120 


resportse 


Burden 
hours 


480 


Total  Estimated  Burden  Hours:  480. 

Status:  Reinstatement  with  changes. 

Contact:  Dominic  Nessi,  HUD,  (202) 
708-1015.  Joseph  F.  Lackev,  Jr.,  0MB, 
(202) 395-7316. 

Dated:  March  8,  1994. 
|FR  Doc.  94-8010  Filed  4-1-94.  8:45  a.Til 

BILLING  CODE  4;10-01-M 


Pocket  No.  N-94-3747] 

Submission  of  Proposed  information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Papenvork 
Reduction  Aci.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 


Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  tne  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  Office  of  the  agency  to  c  oiled 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use: 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 


(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  4.  1994. 

John  T.  Murphy, 

Director.  IFM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Good  Faith  Estimate  and 
Special  Information  Booklet. 

0//yre.- Housing. 

Dfscription  of  the  \'eed  for  the 
Information  and  Its  Proposed  Use: 
Section  5  of  the  Real  Estate  Settlemei;t 
Procedures  Act  (RESP.^)  requires 
lenders  to  provide  borrowers  the  Special 
Information  Booklet  and  the  Good  Faith 
Estimate  of  Settlement  Costs  that 
informs  them  of  the  nature  and  costs  of- 
real  estate  settlement  services.  Section  4 
of  RESFA  requires  settlement  agents  to 
provide  the  borrowers  and  the  sellers  a 
liUD-1  which  sets  forth  all  settlement 
costs. 

Form  \'iimh('r:U\JD-'l. 

Rfspondrnts:  Businesses  or  Other 
For-profit. 

Freqiir-ncy  rf  Submission:  On 
Occasion. 

Rrporting  Burden: 


Numtjer  oJ 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Good  Farth  Estimate  and  HUD-l 


20.000 


173.5 


.25 


867.501 


Total  Estimated  Burden  Hours: 
Be.7,501. 

Status:  Reinstatement. 

Contact:  Ivy  M.  Jackson,  HUD,  (202) 
708-4560.  Joseph  F.  Lackev.  Jr.,  OMB, 
(202)395-7316. 

Dcitcd:  March  4.  1994. 

\VR  Doc.  94-8011  Filed  4-1-94.  8.4",  ami 
niLLING  CODE  4210-01-M 


[Docket  No.  N-54-3746] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Ol'fice  of  Administration,  HLT). 
ACTION:  Notice. 


SUMMARY:  The  proposed  informntion 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Art.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackev,  Jr.. 
O.MB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Exec:utive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Mcinagemenl 
Officer.  Department  of  Housing  nnd 
Urban  Development.  451  7th  Street. 
Souti.west,  Washington,  DC  20410, 
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telephone  (202)  708-0050.  This  is  not  a 
toll-firee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 


submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(a)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dtted:  March  8. 1994. 
Kay  Weaver, 

Acting  Director,  IHM  Policy  and  Management 
Division. 

SulBnission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Community  Development 
Block  Grant  Entitlement  Program  (24 
CFR  part  570). 

Office:  Community  Planning  and 
Development. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  is  needed  for  the 
submission  of  the  Final  Statement  and 
Grantee  Performance  Report.  The  report 
is  required  by  Section  104(b)  of  the 
Housing  and  Community  Development 
Act  and  is  necessary  for  HUD  to  perform 
an  annual  review  of  grantees' 
performance.  The  information  is  also 
used  to  prepare  the  Annual  Report  to 
Congress  on  the  Community 
Development  Block  Grant  program. 

Form  Number:  SF^24  and  HUD- 
4949.1  thru  4949.6. 

Respondents:  State  or  Local 
Government. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Be  porting  Burden: 


Numtjer  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Report  Forms  .. 
Recordkeeping 


898 
898 


2 

1 


105 
120 


188,580 
107,760 


Total  Estimated  Burden  Hours: 
296.340. 

Status:  Extension. 

Contact:  James  R.  Broughman,  HUD, 
(202)  708-1577.  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  March  8, 1994. 

(FR  Doc.  94-8012  Filed  4-1-94;  8:45  am) 
BILLINQ  C00€  421(M)1-M 


[Docket  No.  N-e4-3745] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
i^eduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 


MaJiagement  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 


(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  15. 1994. 

David  Christy, 

Acting  Director,  IBM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Public  Housing  Drug 
Elimination  Program  Outcome 
Monitoring  System. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  information  collection  is 
to  monitor  the  progress  of  grantees  of 
the  Public  Housing  Drug  Elimination 


Program  in  the  elimination  of  drugs 
from  public  housing. 
Form  Number:  None. 
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Respondents:  Slate  or  Local 
Governments. 


Frequency  of  Submission:  Semi- 
Annually. 
Be  porting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


660 


40 


26.000 


Total  Estimated  Burden  Hours: 
26,000. 

Status:  New. 

Contact:  Elizabeth  Cocke,  HUD,  (202) 
708-1197.  Joseph  F.  Lackey,  Jr.,  0MB, 
(202)395-7316. 

Ddtpd  March  15,  199-1. 

IFR  Doc.  94-8013  Filed  4-1-94,  8.45  am] 

BILLING  CODE  4MO-01-M 


[Docket  No.  N-94-3744) 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 


SUMMARY:  The  propo.sed  information 
co!lei:tion  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
.soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 


Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable: 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U  S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urtwn 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  Februan,'  28,  1994. 
David  Christy, 

Acting  Director.  IPM  Policy  and  Managemt'nl 

Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Congregate  Housing 
Services  Program. 
Office:  Housing. 

Description  of  the  Need  for  the 
Infurmatinn  and  Its  Proposed  Use: 
Congregate  Housing  Services  Program 
provides  assistance  in  the  form  of 
supportive  services  to  elderly  persons 
with  disabilities.  Applications  will  be 
submitted  by  owners  applying  for 
funding  under  the  new  legislation.  HUD 
will  u.se  the  information  to  monitor 
contracts,  grants,  and  tenant  eligibility 
in  existing  projects.  Owners  will  submit 
regular  reports  and  as  appropriate, 
renewals,  updates,  and  narratives  to 
m«et  grant  terms. 

Form  Number:  None. 

Hf  •  pendents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Non-Profit 

Institutions. 

Frequency  of  Submission:  On 
Occasion,  Monthly.  Quarterly,  and 
Aiuiually. 

Ft'pnrting  Burden: 


Number  of 
respondents 


Freijuerrcv 
ot  response 


Hours  per 
response 


Burden 
hours 


Existing  Applicants 
New  Applicants  


92 

100 


30.21 
31.00 


2.58 
3.85 


7,164 
11,985 


Total  Estimated  Burden  Hours: 
19,149. 

Status:  Revision. 

Contact:  Jerold  S.  Nachinson,  HUD, 
(202)  708-3291.  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated;  February  28, 1994. 
[PR  Doc.  94-8014  Filed  4-1-94;  8:45  am] 
BILUNO  COOC  421».01-M 


[Docket  No.  R-«4-1671;  FR-3122-N-02] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Nohce. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refiar  to 
the  projxjsal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  me  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 


(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urban 
Devefopment  Act.  42  U.S.C.  3535(d). 

Dated:  February  28.  1994. 

John  T.  Murphy, 

Director,  IBM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collflction  to  OMB 

Proposal:  Preferences  for  Admission 
to  Assisted  Housing  (FR-3122). 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  will  be  used  by  owners  and 
PHAs  to  determine  whether  prospective 
tenants  are  eligible  for  preference  in 
obtaining  housing  because  they  are 
occupying  substandard  housing, 
involuntarily  displaced,  or  paying  more 
than  50  percent  of  income  for  rent;  and 
will  be  used  by  HUD  to  determine  if 
ovmers  and  PHAs  are  properly 
administering  the  program. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


1.221,186 


1 


Varies 


573,178 


Total  Estimated  Burden  Hours: 
573.178. 

Status:  Revision. 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-4162.  Joseph  F.  Lackey,  Jr..  OMB, 
(202)  395-7316. 

Dated:  February  28, 1994. 

[FR  Doc.  94-8015  Filed  4-1-94;  8:45  am] 
BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-050-334A-05;  IDI-29260;  4-00156] 

Management  Framework  Plan 
Amendment;  Idaho 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  action:  Amendment  of 
the  Bennett  Hills/Timmerman  Hills 
Management  Framework  Plan  (MFP). 

SUMMARY:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1712).  the 
Bennett  Hills/Timmerman  Hills  MFP  is 
hereby  amended  by  designating  the 
following  described  Big  Wood  River 
segments  for  withdrawal  from  the 
operation  of  the  mining  laws. 


Each  river  segment  is  tied  to  the  True 
Point  of  Beginning  which  is  the  comer 
common  to  sections  32  and  33.  T.  2S.. 
R.  18  E..  Boise  Meridian,  and  sections  4 
and  5.  T.  38..  R.  18  E.,  Boise  Meridian. 
All  bearings  and  distances  are 
approximate  and  define  the  200  to  300- 
foot-wide  segment  centerlines.  Only 
public  land  is  intended  to  be  included. 

From  the  True  Point  of  Beginning,  N 
88°15'51"  E.,  1088.05  ft.  to  the  point  of 
beginning  of  segment  no.  1. 

Thence;  S  43°59'19"  E..  683.93  h.;  S 
69''5r30"  E..  407.84  ft.;  S  13''27'17"  E.. 
744.43  ft.;  S  Sa'S^'lT'  E.,  735.49  ft.;  S 
22°59'45"  E..  470.45  ft.;  S  08''24'20"  W., 
404.92  ft.:  S  55''26'40"  E.,  429.74  ft.;  S 
23°56'56  "  E..  491.71  ft.;  S  27''56'04"E.. 
556.80  ft.;  S  27"'39'57"  E..  365,96  ft.;  S 
38''30'53"  E.,  371.51  ft.;  S  21°32'11"  E.. 
295.66  ft.;  N  83°11'03"  E..  647.91  ft.;  S 
71''32'45"  E.,  387.64  ft.;  S  05''27'59"  E.. 
866.34  ft.;  S  23''44'04"  E..  536.87  ft.;  S 
49°2r34  "  E..  425.93  ft.;  S  13''08'00"  W.. 
535.89  ft.;  S  15''13'25"  VV..  578.48  ft.;  S 
30°16'31"  W.,  426.33  ft.;  S  28''12'50"  W.. 
421.32  ft.;  from  which  the  True  Point  of 
Beginning  bears  N  33°58'06"\V..  9349.74  feet 
distant. 

From  the  True  Point  of  Beginning.  S 
30°37'11"  E..  10.442.10  feet  to  the  point 
of  beginning  of  segment  no.  2. 

Thance:  S  07°31'22"  VV..  551.58  ft.;  S 
48°12'40''  VV.,  908.45  ft.;  S  46''14'41"  W., 
404.50  ft.;  from  which  the  True  Point  of 


Beginning  bears  N  21''47'54" 
distant. 


W.,  11.208.77  ft. 


From  the  True  Point  of  Beginning.  S 
20''35'09"  E..  16.508.89  feet  to  point  of 
beginning  of  segment  no.  3. 

Thence:  S  07°44'43"  E..  251.55  ft.;  S 
03''51'33"E..  249.90  ft.;  from  which  the  True 
Point  of  Beginning  bears  N  19°55'41"  W., 
16.994.28  feet  distant. 

From  the  True  Point  of  Beginning,  S 
04°35'14"  E..  23.660.56  feet  to  the  point 
of  beginning  of  segment  no.  4. 

Thence:  S  26°37'12"  E.,  593.24  ft.;  S 
05°23'08"  W.,  548.57  ft.;  S  24''3Q'21"  W.. 
509.82  ft.;  S  03<'43'11"  E..  532.53  ft.;  S 
10''22'30"  VV..  624.26  ft.;  S46''42'22"  E., 
476.70  ft.;  S  29''45'27"  E..  399.96.ft.;  S 
30°54'21"  E.,  385.95  ft.;  6t)m  which  the  True 
Point  of  Beginning  bears  N  04''56'39"  W., 
27.368.43  feet  distant. 

From  the  True  Point  of  Beginning,  S 
08''54'35"  E.,  32,444.82  feet  to  the  point 
of  beginning  of  segment  no,  5. 

Thence:  S  84''59'22"  E.,  675.19  ft.;  N 
74°25'54  "E.,  697.25  ft.;  N  65"'32'30"E.. 
1205.49  ft.;  S  86"'44'40"E..  1041.29  ft.;  S 
66''5r26"  E.,  465.63  ft.;  from  which  the  True 
Point  of  Beginning  bears  N  15°49'05"  W., 
32.915.05  feet  distant. 

From  the  True  Point  of  Beginning,  S 
16''56'04"  E.,  36,970.31  feet  to  the  point 
of  beginning  of  segment  no.  6. 
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Thence:  S28''41'46"E.,  769.01  ft.; 
S08''03'39"W..  868.29  ft.;  S44°41'51"E.. 

262.17  ft.;  N  81''25'25"E..  432.36  ft.; 
S05°48'32"E.,  616.57  ft.;  S aCSO^a-E., 
358.83  ft.;  S13''33'15"W..  507.06  ft.; 
S07'>26'41"E.,  495.92  ft.;  S  ll''33'16"E.. 
628.92  ft.;  from  which  the  True  Point  of 
Beginning  bears  N16°50'49"W.,  41,313.36 
feet  distant. 

From  the  True  Point  of  Beginning, 
S  17''38'22"E..  42,514.59  feet  to  the 
point  of  beginning  of  segment  no.  7a. 

Thence:  S25''19'17"\V..  818.16  ft.; 
S  10''38'18"E.,  406.96  ft.;  S  25''26'56"E., 
311.54  ft.;  S47''35'28"W.,  573.54  ft.; 
S04''35'37"W.,  339.23  ft.;  S51''35'25"W.. 
410.21  ft.;  S57"'21'48"\V..  330.74  ft.; 
S04''27'18"W.,  533.36  ft.;  S60°20'02"VV., 

574.09  ft.;  S8T'02'43"W.,  952.34  ft.; 
S14''13'23"W.,  1005.95  ft;  S20°29'33  "W.. 

744.18  ft.;  S53''05'46"W.,  514.46  ft.; 
S02''52'29"E.,  607.70  ft.;  S  10°05'41"W., 
583.33  ft.;  S  55°25'33"W.,  658.18  ft.; 
S16°45'53"E..  462.20  ft.;  S66">32'33"\V., 
527.00  ft.;  S  77''24'38"W..  692.24  ft.; 
S51°07'32"W.,  471.41  ft.;  S67''22'31"VV., 
508.67  ft.;  S48°21'43"W..  783.98  ft.; 
S42''33'53"W..  582.70  ft.;  from  which  the 
True  Point  of  Beginning  bears  N06°39'56"\V., 
50,181.07  feet  distant. 

From  the  True  Point  of  Beginning, 
S  12'*32'21"E.,  46,124.70  feet  to  the 
point  of  beginning  of  segment  no.  7b. 

Thence:  S  12°57'51"E.,  393.87  ft.; 
S49*'34'36"E.,  135.82  ft;  S  17''46'05"E., 
388.98  ft;  S02''35'03"E..  367.77  ft.; 
S65°14'45"W..  323.55  ft.;  S42"'37'11"E.. 
239.80  ft.;  S  18°37'34"E..  373.38  ft.; 
S60°29'42"W..  302.93  ft.;  S41''02'32"\V.. 
313.36  ft.;  S54''32'06"W.,  359.45  ft.; 
S68°34'28"W.,  456.99  ft.;  Sll''3507"\V.. 
211.31  ft.;  S13°41'48"E.,  377.90  ft.; 
S08°03'06"W.,  314.83  ft.;  S54''30'46  "W.. 

359.10  ft.;  N  77''39'24"W..  542.47  ft.; 
S80''01'31"W.,  417.66ft.;S38°03'01"W., 
262.61  ft:  S78''02'02"W.,  285.49  ft.; 
S66°14'09"W.,  368.79  ft.;  S08''03'06'W.. 
314.83  ft.;  S  19°21'03"W..  612.92  ft.; 
N44''56'06"W..  291.74  ft.;  S48''25'32"\V., 
313.28  ft.;  N32°45'55"W.,  299.89  ft.; 
S8ri9'19"W.,  401.37  ft.;  from  which  the 
True  Point  of  Beginning  bears  N  06°39'56"\V., 
50,181.07  feet  distant,  containing 
approximately  309  acres. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  action  is  to  allow  the 
Bureau  to  proceed  to  withdraw  the  land, 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1714).  to  protect  a 
unique  geologic  resource  from 
exploitation  under  the  mining  laws. 
Detailed  information  concerning  the 
plan  amendment  can  be  obtained  by 
contacting  Shoshone  District  Realty 
Specialist  Harold  Brown  at  (208)  886- 
7267. 

PLANNING  PROTEST:  Any  party  that 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 


issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  Director 
(760).  Bureau  of  Land  Management, 
1800  C  Street  NW..  Washington,  DC 
20420.  within  30  days  of  this  notice. 

Dated:  March  22, 1994. 
Mary  C.  Gaylord, 
District  Manager. 
[FR  Doc.  94-7596  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  4310-GC-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves.  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analysis,  room  3219,  Washington,  DC 
20423.  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-290  (Sub-No.  139X),  Norfolk  and 
Western  Railway  Company — 
Abandonment — Between  Wanda  and 
Bluffs.  Junction.  Illinois;  Troy  and 
Bridge  Junction.  Illinois;  Branch 
Street  Yard.  Missouri,  and  Venice, 
Illinois;  Venice  and  McKinley 
Junction,  Illinois.  EA  available  4/1/94. 
Comments  on  the  following 

assessments  are  due  30  days  after  the 

date  of  availability:  None. 

Sidney  L.  Strickland.  Jr., 

Secretary. 

[FR  Doc.  94-7958  Filed  4-1-94;  8:45  ami 

BILUNO  CODE  7O3S-01-P-M 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Southdown.  Inc..  1200 
Smith  Street,  suite  2400,  Houston.  Texas 
77002. 


2.  Wholly-owmed  subsidiaries  which 
will  participate  in  the  operations  and 
their  states  of  incorporation: 

a.  Allworth.  Inc. 
Incorporated  in:  Alabama 

b.  Allworth  of  Tennessee.  Inc. 
Incorporated  in:  Tennessee 

c.  Southdown  Environmental  Systems. 

Inc. 
Incorporated  in:  Delaware 

d.  Rho-Chem  Corporation 
Incorporated  in:  California 

Sidney  L.  Strickland.  Jr., 

Secretory. 

[FR  Doc.  94-7959  Filed  4-1-94;  8:45  am) 

BILUNG  CODE  7O3S-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Civil  Procedure. 
ACTION:  Notice  of  change  of  open 
hearing  location,  date,  and  time. 


SUMMARY:  In  the  Federal  Register  of 

December  21. 1993  (58  FR  67419),  a 
public  hearing  was  originally  scheduled 
to  be  held  in  Dallas,  Texas  on  April  6, 
1994.  The  hearing  location,  date,  and 
time  have  been  changed  to  Washington, 
DC,  on  April  28, 1994,  at  8:30  a.m.  It 
will  take  place  at  the  Thurgood  Marshall 
Federal  Judiciary  Building,  Fourth  Floor 
Agency  Conference  Room.  One 
Columbus  Circle.  NE. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC.  telephone  (202)  273-1820. 

Dated:  March  28,  1994. 
John  K.  Rabie). 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  94-8027  Filed  4-1-94;  8:45  ami 
BILLING  COOC  2210-01-M 


Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Appellate 
Rules 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  qp 
Appellate  Rules. 

ACTION:  Notice  of  change  of  open 
hearing  location,  date,  and  time. 

SUMMARY:  In  the  Federal  Register  of 
December  21. 1993  (58  FR  67419).  a 
public  hearing  was  originally  scheduled 
to  be  held  at  the  United  States 
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Courthouse  in  Denver,  Colorado  on 
March  14, 1994,  at  2  p.m.  The  hearing 
location,  date,  and  time  have  been 
changed  to  the  Hyatt  Regency 
Dowrntown,  1750  Welton  Street,  Denver 
on  April  25, 1994,  at  8:30  a.m. 
FOR  FURTHER  WFORMATION  COffTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  "Washington, 
DC  20544.  telephone  (202)  273/1820. 

Dated.  March  28. 1994. 
John  K.  Rabie), 

Chief.  Rules  Committee  Support  Office. 
[FRDoc.  94-6026  Filed  4-01-94;  8:45  am] 
BILUNQ  CODE  2210-01-M 


MARTIN  LUTHER  KMG,  JR.,  FEDERAL 
HOLIDAY  COMMISSION 

Meeting 

AGENCY:  Martin  Luther  King,  Jr.,  Federal 

Holiday  Commission. 

ACTION:  Notice  of  postponement  of 

meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Act,  Public  Law  92- 
463.  as  amended,  the  Martin  Luther 
King,  Jr.,  Federal  Holiday  Commission 
announces  the  postponement  of  the 
Commission's  Quarterly  Meeting. 

The  Commission's  Quarterly  meeting 
originally  scheduled  for  April  22, 1994, 
at  the  Westin  Bonaventure  Hotel  in  Los 
Angeles.  California  has  been  postponed. 
This  meeting  will  be  rescheduled  for 
late  Spring.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerrie  MacCannon.  Executive  Officer. 
Washington  Office  (202)  708-1005. 

Dated:  March  28.  1994. 
Gerrie  MacCannon. 
ExecutiwOfficer. 

jFR  Doc.  94-8009  Filed  4-1-94;  8:45  am] 
BILUNO  CODE  4210-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


schedules).  Records  schedules  identify 
records  of  sufficient  vaiue  to  warrant 
preser\'ation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  May  19, 
1994.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Arciiives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  oilier  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
ccmprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
{jermanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  Grigin.  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 


each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester 

Schedules  Pending 

1.  Department  of  Agriculture,  Foreign 
Agricultural  Service  {N1-166-Q4-1). 
Data  collected  to  support  subsidy 
payment  programs. 

2.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-93-5). 
Comprehensive  schedule  for  National 
Mapping  Division  records.  Preprint 
materials  and  routine  housekeeping  and 
administrative  records. 

3.  Department  of  Labor,  Office  of 
Worker's  Competition  Programs  (Nl- 
271-92-1).  Comprehensive  schedule. 

4.  Department  of  Labor,  Office  of 
Federal  Contract  Compliance  Programs 
(Nl-448-93-1).  Policy  correspondence 
files,  and  working  papers,  internal 
memos,  and  drafts  of  new  and  revisions 
policy  statements. 

5.  Department  of  State  (Nl-59-94- 
10).  Facilitative  records  relating  to  fraud 
prevention  programs.  Policy  records  are 
scheduled  as  permanent. 

6.  Department  of  State  (Nl-84-94-1). 
Tax  exemption  files  maintained  at 
Foreign  Service  Posts. 

7.  Department  of  State  (Nl-84-94-3). 
Safety,  health,  and  environmental  safety 
records  maintained  at  Foreign  Service 
Posts. 

8.  ACTION,  Office  Management  and 
Budget  (Nl-362-94-€).  Working  papers 
relating  to  program  evaluations. 

9.  Bureau  of  Labor  Statistics,  Office  of 
Publications  and  Special  Studies  (Nl- 
257-93-2).  Survey  of  employer 
provided  training. 

10.  Farm  Credit  Administration  (Nl- 
103-94-1).  Personnel  Database 
containing  information  duplicated  in 
permanent  records  of  the  Office  of 
Personnel  Management. 

11.  National  Archives  and  Records 
Administration  (Nl-64-93-2). 
Regulation  review  case  files. 

12.  National  Council  on  Disability 
(Nl-220-94-4).  Transcripts  and 
audiotapes  of  meetings  for  which 
minutes  have  been  compiled,  drafts  of 
reports,  and  citizen  mail. 

13.  National  Foundation  on  the  Arts 
and  the  Humanities,  National 
Endowment  for  the  Arts  (Nl-228-93-2). 
Update  to  Comprehensive  Records 
Schedule. 

14.  National  Science  Foundation  (Nl- 
307-93-1).  Textual  and  electronic 
records  of  science  and  engineering 
surveys. 
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15.  Panama  Canal  Commission  (Nl- 
185-94-1).  Marine  Licensing 
Examination  Records. 

Dated;  March  19,1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  Stales. 
[FR  Doc.  94-7994  Filed  4-1-94;  8:45  am) 

BILUNQ  CODE  751S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-<}31] 

lES  Utilities  Inc.;  Partial  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  lES 
Utilities  Inc.  (licensee),  for  an 
amendment  to  Facility  Operating 
License  No.  DRP-49  issued  to  the 
licensee  for  operation  of  the  Duane 
Arnold  Energy  Center,  located  in  Palo. 
Iowa.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
September  15,  1993  (58  FR  48384). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  by 
changing  the  reporting  frequency  of  the 
Radioactive  Material  Release  Report  and 
the  10  CFR  50.59  reporting  of  facility 
changes,  tests  and  experiments.  This  is 
to  reflect  the  new  requirements  of  10 
CFR  part  50.  The  Offsite  Dose 
Assessment  Manual  (ODAM)  will 
remain  part  of  the  Radioactive  Material 
Release  Report  and  will  be  submitted 
annually. 

In  lieu  of  the  current  annual  reporting 
requirement,  the  licensee's  request 
would  extend  the  reporting  to  six 
months  after  a  refueling  outage.  In 
contrast,  the  Improved  Standard 
Technical  Specifications  (NUREG  1433) 
places  the  safety  and  relief  valve 
challenge  information  in  the  Monthly 
Operating  Report. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  concerning  the 
reporting  of  safety  and  relief  valve 
challenges  cannot  be  granted.  The 
licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  March  22,  1994. 

By  May  4.  1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jack  Newman,  Esquire,  Kathleen 
H.  Shea,  Esquire.  Newman  and 
Hohzinger.  1615  L  Street.  NW., 
Washington.  DC  20036,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  July  28,  1993.  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  March  22. 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  IX)  20555.  and  at  the  local 
public  document  room  located  in  the 
Cedar  Rapids  Library.  500  First  Street, 
SE.,  Cedar  Rapids.  Iowa  52401.  A  copy 
of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Document  Control 
Desk. 

Ddtod  at  Re<:kvillc,  Maryland,  this  23d  d.iy 
of  March  1994. 

For  the  Nuclear  Regulator>-  Commission 
John  N.  Hannon, 

Director.  Project  Directorate  111-3.  Division 
of  Reactor  Projects— III/I\7V.  Office  of 
Nuclear  Peactor  Regulation. 
|FR  Doc.  94-7950  Filed  4-1-94.  8.45  am] 
BILLING  CODE  759(M)1-M 

[Docket  Nos.  50-338  and  5(^-339] 

Virginia  Electric  and  Power  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  July  2.  1993.  application 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  NPF-4  and 
NPF-7  for  the  North  Anna  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  County,  Virginia. 

The  proposed  amendments  would 
have  revised  the  Technical 
Specifications  pertaining  to  the  steam 
generator  inspection  reduction  after 
steam  generator  replacement. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  4. 1993 
(58  FR  41518).  However,  by  letter  dated 
March  1. 1994.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  2,  1993,  and  the 
licensee's  letter  dated  March  1, 1994. 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC.  and  the  Alderman 
Library,  Special  Collections  Department. 
University  of  Virginia,  Charlottesville, 
Virginia  22903-2498. 

Dated  at  Rockvillc,  Mar\land  this  28lh  dav 
of  March.  1994. 

For  the  Nuclear  Regidatory  Commission. 
Leon  B.  Engle, 

Project  Manager.  Project  Directorate  11-2. 
Division  of  Reactor  Projects — ////.  Office  of 
Suclear  Reactor  Regulation. 

jFR  Doc.  94-7951  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33830;  rile  No.  SR-NASD- 
93-76] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  to  Article  II, 
Sections  10  and  1 1  of  the  Code  of 
Procedure  Relating  to  the  Procedures 
of  the  National  Business  Conduct 
Committee 

March  29,  1994. 

On  February  14,  1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  changp  '  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (".^rt ')  2  and  rule 
19b-4  thereunder.3  The  rule  change 
amends  Article  II,  sections  10  and  11  of 
the  Code  of  Procedure  ("Code")  to  allow 
the  National  Business  Conduct 
Committee  ("NBCC")  to  designate  a 
Subcommittee  to  approve  or  rejed 
Acceptance,  Waiver,  and  Consents 
("AWCs"),  Minor  Rule  Violations 
Letters,  and  Offers  of  Settlement. 


'  The  NASD  ori(;inany  niid  the  propo.M>d  ru'p 
chrfnge  on  Ooremtxr  16.  lOTS  On  Kebrj.iry  14 
1994.  Ihe  NASD  filed  ArriOr.iimonI  No.  1  clidngir.f; 
I  he  tp\t  of  the  propo.ied  ruie  ch.irf;8. 

il5lI..S.C.  78s(b)(l)(l'}Bfl). 

'17r.FR240  l'Jb-4  11')!):;) 
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Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  and  by  publication  in  the 
Federal  Register.^  No  comments  were 
received  in  response  to  the  Commission 
release.  This  order  approves  the 
proposed  rule  change. 

I.  Introduction 

The  NBCC  is  composed  of 
participating  members  of  the  first  year 
class  of  the  NASD  Board  of  Governors 
("Board")  plus  an  elected  Chair  and 
Vice-Chair  from  the  Board's  second  year 
class.  The  NASD's  Code  applies  to 
proceedings  relating  to  disciplinary 
actions,  eligibility  requirements, 
limiting  or  denying  access  to  services, 
and  to  any  other  proceeding  the  NASD 
deems  appropriate. s  Articles  II  through 
IV  set  forth  the  procedures  concerning 
disciplinary  actions.  Sections  10  and  11 
of  Articles  il  are  entitled  "Acceptance, 
Waiver  and  Consent,  Minor  Rule 
Violations,  and  Summary  Complaint 
Procedures"  and  "Settlement 
Procedure"  respectively. 

The  members  of  the  NBCC  are  sent  a 
weekly  package  for  review  on  proposed 
AWCs,  Minor  Rule  Violations  Letters, 
and  Offers  of  Settlement.  The  NBCC  also 
reviews,  on  a  weekly  basis,  all 
disciplinary  decisions  of  the  District 
Business  Conduct  Committees  and  the 
Market  Sur\'eillance  Committee.  All 
matters  are  first  reviewed  by  the  Chair 
and  Vice-Chair  of  the  NBCC  and  then 
reviewed  by  the  other  members  of  the 
NBCC  along  with  the  recommendations 
of  the  Chair  and  Vice-Chair. 

II.  Description  of  the  Rule  Change 

The  NASD  has  determined  that  the 
weekly  package  to  the  NBCC  requires  a 
substantial  commitment  of  time  of 
NBCC  members  and  that  the  review  by 
all  NBCC  members  of  all  the  foregoing 
matters  is  unnecessary  and  unduly 
burdensome.  In  order  to  reduce  the 
amount  of  materials  which  must  be  read 
by  NBCC  members,  the  NASD  is 
proposing  to  allow  the  NBCC  to 
designate  a  Subcommittee  compo.sed  of 
members  of  the  NBCC  to  review  AWCs. 
Minor  Rule  Violations  Letters,  and 
Offers  of  Settlement  in  all  instances 
other  than  matters  that  are  outside  the 
NASD  Sanction  Guidelines e  or  where 
the  designated  Subcommittee,  in  its 


■•Seciirilies  Exchange  Act  Release  No.  33G27  (Feb. 
15. 19'J4).  59  FR  9008  (Feb.  24.  1994). 

'  MASD Manual. Code  of  Prcxredure,  Art.  I.  S.c. 
l(al.(CCH  113001. 

"The  NASn  Sanction  Guidelines  were  published 
in  Mav  1993  and  sent  to  all  NASD  memtjers.  See 
N.^S^  Regulatory  &  Compliance  .\LERT.  Volume  7. 
No  2  (|unc  1993). 


discretion,  otherwise  believes  full  NBCC 
review  is  appropriate. 

The  NASD  is  also  proposing  to  amend 
Article  II,  section  11(e)  of  the  Code  to 
allow  acceptances  and  rejections  of 
Offers  of  Settlement  to  be  made  by  a 
Subcommittee  designated  by  the  NBCC 
as  an  alternative  to  full  NBCC  review. 
The  NASD  is  also  proposing  to  delete 
the  plirase  "by  a  majority  vote"  from 
Article  II,  section  11(e)  of  the  Code.  The 
NASD  considers  the  phrase  "by  a 
majority  vote"  to  be  confusing  since  a 
majority  vote  is  always  required  by  an 
NASD  review  body  acting  pursuant  to 
the  Code. 

Section  10  sets  forth  the 
circumstances  under  which  a  District 
Business  Conduct  Committee,  Market 
Surveillance  Committee  or  an  Extended 
Hearing  Committee  (collectively 
referred  to  as  the  "Committee")  may 
impose  disciplinary  penalties  prior  to 
issuance  of  a  complaint.^ 

The  procedures  under  subsection 
10(a)  provide  that  an  NASD  member 
may  submit  to  the  Committee  a  letter 
accepting  a  finding  of  a  violation, 
waiving  all  rights  of  appeal,  and 
consenting  to  the  imposition  of 
sanctions.  If  the  committee  finds  the 
letter  acceptable,  it  submits  it  to  the 
NBCC.  As  currently  drafted,  this 
subsection  provides  that  the  terms  of  the 
letter  shall  become  final  and  constitute 
the  complaint,  answer,  and  decision  in 
the  matter  "lijf  the  letter  is  accepted  by 
the  NBCC." 

The  rule  change  provides  that  the 
nIbCC  can  designate  a  Subcommittee  to 
perform  the  function  of  reviewing  and 
either  accepting  or  rejecting  the  terms  of 
the  letter.  Although  not  expressly 
provided  for  in  the  NASD's  proposal, 
the  NASD  has  represented  that  it 
intends  that,  initially,  the  Subcommittee 
designated  by  the  NBCC  will  consist  of 
the  NBCC  Committee  Chair  and  Vice- 
Chair,  but  that  the  NBCC  may  modify 
the  composition  of  the  Subcommittee  in 
the  future. 

Similarly,  the  NASD's  rule  change 
provides  that  the  NBCC  can  establish  a 
Subcommittee  for  the  purposes  of 
reviewing  and  either  accepting  or 
rejecting  letters  submitted  by  members 
concerning  minor  rule  violations  or 
settlements  of  comiplaints. 

III.  Discussion 

The  Commis.sion  finds  that  the  rule 
change  is  consistent  with  the 
reqiiirements  of  sections  15A(b)  (2),  (7) 
and  (8)  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD  and,  therefore,  has  determined  to 
approve  it.  Section  15A(b)(2)  requires 


the  NASD  to  be  organized  and  have  the 
capacity  to  enforce  compliance  by  its 
members  of  the  requirements  under  the 
Act,  rules  and  regulations  promulgated 
pursuant  to  the  Act,  and  the  rules  of  the 
NASD.  Sections  15A(b)  (7)  and  (8) 
require  that  the  NASD's  rules  provide 
for  appropriate  disciplining  and  for  fair 
disciplina'ry  procedures. 

The  rule  change  enhances  the  NASD's 
disciplinary  procedures  with  respect  to 
AWCs,  Minor  Rule  Violations  Letters, 
and  Offers  of  Settlement.  The  rule 
change  will  facilitate  the  review  of  these 
matters  by  providing  the  NBCC  with 
more  efficient  procedures.  No  longer 
will  each  NBCC  be  required  to  review 
every  letter  submitted  to  the  NBCC. 
Thus,  the  NBCC  will  be  able  to  expedite 
review  of  these  letters.o 

IV.  Conclusion 

In  conclusion,  for  the  reasons  stated 
above,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19Cb)(2)  of  the  Act.  that  the 
proposed  rule  change,  SR-NASD-93-76 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 
Depu  ty  Stfcretary'. 
II-R  Doc,  94-7977  Filed  4-1-94;  8:45  am) 

BILLMG  COOE  M1<M>1-M 


[Release  No.  34-33827;  File  No.  SR-BSE- 
94-4] 

Self-Reguiatory  Organizations;  Notioe 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stocit  Exchange,  Inc. 
Relating  to  Its  Listing  Requirements 

March  28,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
Febniary  25, 1994,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  whirii  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


'  Id.  at  An.  n.  Sec.  10.  (CCH)  1  3030. 


"The  Commis.sion  further  notes  chat  submUsion 
of  a  letter  and  a  rejection  of  the  terms  of  that  letter 
do  not  diminish  the  due  process  rights  of  the 
member  provided  under  the  Code.  Indeed,  if  the 
lerter  is  rejected,  the  NASD  is  prohibited  from 
coasidering  the  contents  of  the  letter  in  subsequent 
artion.  N.^SD  Manual.  Code  of  Procedure,  Art.  11. 
.Sees.  10(a),  10(b)(3)  and  ll(i).  (CCH)  H  3030  and 
30S1. 

» 17  CFK  200.30-3(a)(12). 

1 15  U.S.C  78.<.(b)(l). 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  its  listing 
requirements  to  impose  more  stringent 
criteria  for  initial  listing  of  securities  on 
the  Exchange. 2 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


2  The  BSE  proposes  to  amend  Chapter  XXV'Il — 
Listing  Securities — Requirements  1  2260.  Sec.  1. 
which  outlines  mandatory  listing  rcquirpmcnts  for 
common  stock.  The  Exchange  generally  propcses 
the  following  changes: 

A.  The  proposal  would  incrra.se  the  company's 
tangible  asset  requirement  to  S2  million  (up  from 
Si. 5  million)  of  $3  million  in  total  assets.  It  would 
aUso  specify  that  intangible  assets  shall  incKide. 
inter  alia,  goodwill,  patents,  licenses,  and 
trademarks  and  other  assets  as  the  Exi  haiigi"  shall 
deem  intangible. 

B.  The  proposal  would  increase  the  required 
outstanding  public  float  requirement  to  rso.liOO 
shares  (up  from  500.000).  It  would  al.^o  provide  ihut 
the  public  float  requirement  shali  be  exclusive  of 
shares  held  by  directors,  officers  or  other 
concentrated  holdings  of  5%  (down  from  10"..)  or 
more. 

C.  The  proposal  would  increase  the  miiii:;ium 
number  of  beneficial  stork  holders  required  for 
listing  to  750  (up  from  5001  beneficial  stockholders 
exclusive  of  the  holdings  of  directors,  officers  or 
other  concentrated  holdings  of  5%  (down  from 
10%)  or  more.  Currently,  with  respect  to  comnanii-s 
seeking  to  list  following  an  initial  public  offering, 
the  Exchange  must  receive  assurances  from  the 
company  or  its  representatives  that  the  minimu.Ti 
beneficial  stockholder  requirement  be  mi-t 
following  the  distribution  of  the  shares.  If  not  met 
within  six  months  of  listing,  the  Exchange  shall 
take  immediate  action  to  suspend  dealings  until  the 
stockholder  requi'ement  is  mm.  The  Exchange 
proposes  to  add  the  following  sentence  to  this 
section:  Should  the  company  fail  to  mrpt  the 
requirement  within  90  days  of  suspension,  the 
Exchange  shall  file  an  application  for  delisting. 

D.  The  proposal  would  increase  the  minimum  bid 
price  per  share  to  $2.00  per  share  (up  from  $1.00 
per  share)  at  the  time  of  listing  in  the  ca.se  of  an 
initial  public  offering.  It  would  also  require  a  bid 
price  of  $2.00  (up  from  $1.00)  to  be  maintained  for 
45  days  (up  from  30)  prior  to  listing  in  the  ca.se  of 

a  company  not  involved  in  an  inilial  public 
offering. 

E.  The  proposal  would  increase  the  net  tangible 
asset  requirement  to  $2  million  (up  from  $500,000) 
The  proposal  would,  therefore,  provide  that  the 
company  must  have  either  net  income  of  SIOO.OOO 
in  two  of  the  past  three  years  or  net  tangible  as.sets 
in  the  amount  of  $2  million. 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Hule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  listing 
requirements  of  the  Exchange  to 
establish  minimum  quantitative  and 
qualitative  requirements  where 
practicable,  to  modernize  and  clarify  the 
language  of  the  rule,  and  to  begin  to 
respond  to  the  Commission's  concerns 
regarding  certain  issuers  and  promoters 
seeking  listi.ig  solely  as  a  means  to 
avoid  the  requirements  of  SEC  Rule 
15c2-6. 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  perfect  the 
mechani-sm  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

D.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
ntK:essary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  E,\change  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change,  except  from  the  Stock  List 
Committee. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publi.shes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

[A]  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  coi)\ing  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-4 
and  should  be  submitted  bv  April  25. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dcjppated 
authority. 

Margaret  H.  McFarland, 
Drputy  Secretary. 

|FR  D<x;.  94-7968  Filfd  4-1-94;  8.45  ami 
BILUNG  CODE  8010-01-M 

[Release  No.  IC-20171:  812-8752] 

AUSA  Life  Insurance  Company,  Inc.  et 
al. 

March  28,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  AUSA  Life  Insurance 
Company,  Inc.  ("AUS.^").  Diversified 
Investors  Variable  Funds  (the 
"Account"),  and  Diversified  Investors 
Securities  Corp.  ("DISC"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1340  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account,  which 
funds  group  variable  annuity  contracts 
(the  "Contracts"). 

FILING  DATES:  The  application  was  filed 
on  January  3, 1994  and  amended  on 
March  10, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
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issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  April  22, 
1994,  and  must  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
must  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NVV.,  Washington,  DC  20549. 
Applicants,  4  Manhattanville  Road, 
Purchase,  New  York  10577. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  504-2802,  or  Michael 
V.  VVible,  Special  Counsel,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  AUSA  is  a  stock  life  insurance 
company  that  was  incorporated  vinder 
New  York  law,  and  it  is  an  indirect, 
wholly-owned  subsidiary  of  AEGON 
USA,  Inc.  On  November  30,  1993. 
AUSA  established  the  Account  as  a 
separate  account  under  New  York 
insurance  law.  Although  AUSA  is  the 
legal  holder  of  the  Account's  assets, 
such  assets  will  be  segregated  from 
AUSA's  other  assets,  and  will  not  he 
chargeable  with  liabilities  arising  out  of 
any  other  business  that  AUSA  may 
conduct.  AUSA  will  at  all  times 
maintain  assets  in  the  Account  with  a 
total  market  value  that  is  at  least  equal 
to  the  reserve  and  other  Contract 
liabilities  of  the  Account.  The  Account's 
assets  may  include  accumulations  of  the 
charges  that  AUSA  assesses  against  the 
Contracts  participating  in  the  Account. 
The  Account  consists  of  ten 
subaccounts,  each  of  which  invests  in  a 
series  of  one  of  the  following  open-end, 
diversified  management  investment 
companies:  Diversified  Investors 
Portfolios,  the  Calvert  Socially 
Responsible  Series  of  Acacia  Capital 
Corporation,  and  the  Managed 
International  Portfolio  of  Scudder 
Variable  Life  Investment  Fund. 

2.  DISC  will  be  the  principal 
underwriter  and  distributor  of  the 
Contracts.  DISC  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 


Act  of  1934,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

3.  The  Contracts  may  be  purchased  as 
a  funding  vehicle  for  retirement  plans 
maintained  by  state  educational 
organizations  and  certain  tax-exempt 
organizations,  IRA  programs  for 
employees  of  taxed  and  tax-exempt 
organizations  and  members  of 
associations.  Internal  Revenue  Code 
section  401(a)  and  401(k)  plans,  and 
corporate  non-qualified  deferred 
compensation  plans.  During  the  period 
prior  to  the  annuity  purchase  date,  the 
Contractholder  may  allocate  purchase 
payments  among  the  Account's  ten 
subaccounts.  The  Contractholder  also 
may  surrender  all  or  part  of  the  Contract 
at  any  time  prior  to  the  annuity 
purchase  date  subject,  however,  to 
restrictions  that  may  be  imposed  by  the 
applicable  retirement  plan.  No 
surrender  charge  is  imposed  under  the 
Contract.  On  the  annuity  purchase  date, 
subject  to  certain  limitations,  the 
Contractholder  may  apply  the 
accumulation  value  to  one  of  several 
payment  options,  including  a  fixed 
annuity. 

4.  On  each  Contract  anniversary  prior 
ta  the  annuity  purchase  date,  AUSA 
may  deduct  a  contract  charge  from  the 
Contractholder's  accumulation  account 
to  reimburse  AUSA  for  administrative 
expenses  relating  to  the  maintenance  of 
the  Contracts.  Initially,  this  charge  will 
not  be  imposed,  but  any  such  charge 
that  AUSA  does  assess  would  not 
exceed  S50.  AUSA  does  not  anticipate 
that  it  would  receive  any  profit  from 
this  charge.  Deductions  may  be  made 
fiDm  purchase  payments  for  premium  or 
similar  taxes. 

5.  Applicants  seek  to  impose  a  charge 
to  compensate  AUSA  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  The  charge  is  equal  to  a 
maximum  effective  annual  rate  of  1.25% 
of  the  value  of  the  net  assets  in  the 
Account.  Of  that  amount,  approximately 
0.80%  is  attributable  to  mortality  risks 
and  approximately  0.45%  is  attributable 
to  expense  risks.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks, 
the  loss  will  be  borne  by  AUSA. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  AUSA.  AUSA  does  not 
anticipate  making  a  profit  from  this 
charge.  The  mortality  risk  borne  by 
AUSA  arises  from  its  obligation  to  make 
monthly  annuity  payments  regardless  of 
how  long  all  annuitants  may  live.  The 
expense  risk  borne  by  AUSA  is  that  the 
annual  contract  charge  AUSA  may 
impose  under  the  Contracts  may  be 
insufficient  to  cover  the  actual 


administrative  costs  incurred  by  AUSA. 
The  cost  of  distributing  the  Contracts 
will  be  paid  from  AUSA's  general 
account  funds,  which  may  include 
amounts  derived  from  the  mortality  and 
expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  1940  Act  granting 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  deduction  of  the 
mortality  and  expense  risk  charge. 
Sections  26(a)(2)  and  27(c)(2)  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  or  underwriter  thereof  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
paym.ents  are  deposited  with  a  trustee  or 
custodian  having  the  qualifications 
prescribed  by  section  26(a)(1)  of  the 
1940  Act  and  are  held  under  an 
agreement  that  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 

a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services.  Applicants' 
proposed  mortality  and  expense  risk 
charge  would  not  be  considered  a 
bookkeeping  and  administrative 
expense. 

2.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is  a 
reasonable  and  proper  insurance  charge 
to  compensate  AUSA  for  assuming  the 
risk  that  annuitants  under  the  Contracts 
will  live  longer  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts  and  for  the 
risk  that  the  administrative  expense  will 
be  greater  than  amounts  that  may  be 
derived  from  any  annual  Contract 
charge  imposed. 

3.  AUSA  represents  that  the  charge  of 
1.25%  for  mortality  and  expense  risks  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  This  representation  is  based 
upon  AUSA's  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  AUSA  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

4.  Applicants  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses  not 
reimbursed  by  a  sales  charge.  AUSA  has 
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concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  the  Contract- 
holders.  The  basis  for  such  conclusion 
is  set  forth  in  a  memorandum  which 
will  be  maintained  by  AUSA  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

5.  AUSA  also  represents  that  the 
Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  or  trustees,  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Applicants'  Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  herein,  the  requested 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  meet  the 
standards  set  out  in  section  6(c)  of  the 
1940  Act.  Applicants  assert  that  the 
requested  exemptions  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-7910  Filed  4-1-94;  8:45  am] 

HLUNO  COOE  801»-01-M 


(Rel.  No.  10-20170;  812-87761 

Providentmutual  Life  and  Annuity 
Company  of  America 

March  28. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACTJON:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Providentmutual  Life  and 
Annuity  Company  of  America 
( TLACA"),  Providentmutual  Variable 
Annuity  Separate  Account  A  (the 
"PLACA  Account"),  Provident  Mutual 
Life  Insurance  Company  cf  Philadelphia 
("PMLIC"),  Provident  Mutual  Variable 
Annuity  Separate  Account  A  (the 
"PMLIC  Account"),  and  PML  Securities 
Company  ("PML  Securities"), 
collectively,  the  "Applicants." 
RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  for  sections  26(a)(2) 
and  27(cH2)  thereof. 


SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  assessment 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of:  The  PLACA  Account, 
which  serves  as  a  funding  medium  for 
certain  variable  annuity  contracts  issued 
by  PLACA;  the  PMLIC  Account,  which 
sen'es  as  a  funding  medium  for  certain 
variable  annuity  contracts  issued  by 
PMLIC;  and  other  separate  accounts 
established  in  the  future  by  PLACA  or 
PMLIC,  which  will  serve  as  funding 
media  for  variable  annuity  contracts 
substantially  identical  to  those  funded 
through  the  PLACA  and  PMLIC 
Accounts.  (All  such  variable  annuity 
contracts  issued  by  PLACA  and  by 
PMLIC  shall  be  referred  to  collectively 
as  the  "Contracts.") 

RUNG  DATE:  The  appUcation  was  filed 
on  January  13,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  April  22. 
1994,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Wa.shington,  DC  20549. 
Applicants,  c/o  Linda  E.  Senker,  Esq., 
Providentmutual  Life  and  Annuity 
Company  of  America,  1600  Market 
Street,  Philadelphia,  PA  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  272- 
2060. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  PMLIC  is  a  mutual  life  insurance 
company  chartered  under  Pennsylvania 
law  and  authorized  to  transact  fife  and 
annuity  business  in  all  slates  and  the 
District  of  Columbia.  PLACA,  a  stock 
life  insurance  company  chartered  under 
Delaware  law  and  authorized  to  transact 
life  insurance  and  annuity  business  in 
the  District  of  Columbia  and  all  states 


other  than  New  York  and  Maine,  is  a 
wholly-owned  subsidiary  of  PMLIC 

2.  PML  Securities,  a  wnoUy-owned 
indirect  subsidiary  of  PMLIC,  is 
registered  with  the  Commission  under 
the  Securities  Exchange  Act  of  1934  as 
a  broker-dealer,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  PML  Securities  will  serve 
as  the  distributor  and  principal 
underwriter  for  the  Contracts. 

3.  The  PLACA  Account  was 
established  by  PLACA  as  a  separate 
investment  account  under  Delaware 
insurance  law  on  January  6,  1994,  as  a 
funding  medium  for  variable  annuity 
contracts.  The  PMLIC  Account  was 
established  by  PMLIC  as  a  separate 
investment  account  under  Pennsylvania 
insurance  law  on  January  4, 1994,  as  a 
funding  vehicle  for  variable  annuity 
contracts.  Initially,  the  PLACA  and 
PMLIC  Accounts  each  will  consist  of 
five  subaccounts:  Equity,  Small  Cap, 
Managed,  Bond,  and  Money  Market 
(collectively,  the  "Subaccounts," 
individually,  the  "Subaccount").  The 
PLACA  Account  and  the  PMLIC 
Account  each  will  be  registered  under 
the  1940  Act  as  a  unit  investment  trust. 

4.  Each  Subaccount  will  invest 
exclusively  in  the  shares  of  a  designated 
investment  portfolio  of  the  Quest  for 
Value  Accumulation  Trust  (the 
"Fund").  In  the  future,  PMUC  and 
PLACA  may  establish  other  subaccounts 
which  will  invest  in  specified  portfolios 
of  the  Fund  or  other  investment  funds. 

5.  The  Contracts  may  be  purchased  on 
a  non-tax  qualified  basis  ("Nonqualified 
Contracts")  or  they  may  be  purchased 
and  used  in  connection  with  qualified 
retirement  plans  or  as  individual 
retirement  annuities  that  quality  for 
favorable  federal  income  tax  treatment 
("Qualified  Contracts").  The  Contracts 
require  a  minimum  initial  premium 
payment  of  at  least  $2,000.  Subsequent 
premium  payments  must  be  a  least  Si 00 
for  Nonqualified  Contracts,  and  $50  for 
Qualified  Contracts.  The  Contract  owner 
may  allocate  premium  payments  to  one 
or  more  Subaccounts,  each  of  which 
will  invest  in  a  corresponding  portfolio 
of  the  Fund.  Premium  payments  will  be 
credited  with  the  investment  experience 
of  the  appropriate  Subaccount(s).  The 
Contract  owner  also  may  allocate 
premium  payments  to  the  PLACA 
guaranteed  account  or  the  PMLIC 
guaranteed  account,  depending  upon 
which  company  issues  the  Contract,  and 
such  payments  will  be  credited  with 
interest  as  provided  for  in  the  Contracts. 
(The  guaranteed  accounts  of  PLACA  and 
P/vlLlC  are  part  of  those  companies' 
respective  general  accounts.) 

6.  Prior  to  the  earlier  of  the  maturity 
date  or  the  death  of  the  annuitant,  a 
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Contract  owner  may  transfer  Contract 
account  values  between  the 
Subaccounts.  The  Contract  owner  also 
may  surrender  all  or  withdraw  a  portion 
of  the  Contract  account  value  before  the 
earlier  of  the  maturity  date  or  the  death 
of  the  annuitant. 

7.  Each  of  the  Contracts  provides  for 
a  series  of  annuity  payments  beginning 
on  the  maturity  date.  The  Contract 
owner  may  select  from  three  fixed 
annuity  payment  options. 

8.  In  the  event  that  the  Contract  owner 
or — if  the  Contract  owner  is  not  the 
annuitant — the  annuitant  dies  prior  to 
the  maturity  date,  a  guaranteed  death 
benefit  is  payable  upon  receipt  of  due 
proof  of  death  as  well  as  proof  that  the 
Contract  owner  or  the  annuitant  (as 
appropriate)  died  prior  to  the  maturity 
date.  On  the  date  the  Contract  is  issued, 
the  guaranteed  death  benefit  will  equal 
the  amount  of  the  initial  premium.  After 
the  date  of  issue  through  the  first 
Contract  anniversary,  the  death  benefit 
will  equal  the  greater  of: 

(1)  The  Contract  account  value  on  the 
date  of  receipt  of  due  proof  of  death;  or 

(2)  The  sum  of  all  the  premiums  paid 
through  the  date  of  death,  less 
withdrawals  (including  applicable 
surrender  charges). 

During  each  Contract  year  after  the 
first  Contract  anniversary,  through  (and 
including)  the  Contract  anniversary 
immediately  following  the  Contract 
owner's  or — if  the  Contract  owner  is  not 
the  annuitant — the  annuitant's  80th 
birthday,  the  death  benefit  will  equal 
the  greater  of: 

(1 J  The  Contract  account  value  on  the 
date  of  receipt  of  due  proof  of  death;  or 

(2)  The  product  of  1.05  and  the  sum 
of  (A)  the  guaranteed  death  benefit  as  of 
the  previous  Contract  anniversary  and 
[&)  any  premiums  paid  during  the 
previous  Contract  year,  less  any 
withdrawals  (including  any  surrender 
charges  applicable  through  the  sixth 
Contract  anniversary). 

After  the  Contract  anniversary 
immediately  following  the  Contract 
owner's  or — if  the  Contract  owner  is  not 
the  annuitant — the  annuitant's  80th 
birthday,  the  death  benefit  will  equal 
the  greater  of: 

(1)  The  Contract  account  value  on  the 
date  of  receipt  of  due  proof  of  death;  or 

(2)  The  sum  of  (A)  the  guaranteed 
death  benefit  as  of  the  Contract 
anniversary  immediately  preceeding  the 
Contract  ownner's  or  annuitant's  (as 
applicable)  80th  birthday  and  (B)  the 
premiums  paid  during  the  previous 
Contract  year,  less  any  withdrawals. 

9.  Contracts  funded  through  separate 
accounts  established  in  the  future  by 
PLACA  and  PMLIC  may  have  the 
following  guaranteed  death  benefit:  In 


the  event  that  an  annuitant  dies  prior  to 
the  end  of  the  sixth  Contract  year,  a 
death  benefit  is  payable  upon  receipt  of 
due  proof  of  death  as  well  as  proof  that 
the  annuitant  died  prior  to  the  maturity 
date.  The  death  benefit  is  equal  to  the 
greater  of: 

(1)  The  Contract  account  value  on  the 
date  of  receipt  of  due  proof  of  death;  or 

(2)  The  premiums  paid,  less 
withdrawals  (including  applicable 
surrender  charges). 

In  the  event  that  the  annuitant  dies 
after  the  end  of  the  sixth  Contract  year, 
but  before  the  maturity  date,  the  death 
benefit  is  the  greatest  of: 

(a)  The  Contract  account  value  as  of 
the  end  of  the  sixth  Contract  year,  less 
any  subsequent  withdrawals; 

(b)  The  Contract  account  value  on  the 
date  of  receipt  of  due  proof  of  death;  or 

(c)  The  premiums  paid,  less 
withdrawals  (including  any  appficable 
surrender  charges). 

10.  For  Contracts  issued  by  PMLIC  to 
residents  of  New  York  state,  premium 
taxes  may  be  deducted  from  any  death 
benefit. 

11.  PLACA  and  PMUC  each  will 
deduct  an  annual  contract  maintenance 
fee  of  $30  from  the  Contract  account 
value  on  each  Contract  anniversary 
prior  to  and  including  the  maturity  date 
(and  upon  a  full  surrender  or  on  the 
maturity  date,  if  other  than  a  Contract 
anniversary)  to  compensate  them  for 
administrative  services  provided  to 
Contract  owTiers.  This  fee  is  guaranteed 
not  to  increase  for  the  duration  of  the 
Contract,  and  is  applicable  only  prior  to 
and  on  the  maturity  date. 

12.  PLACA  and  PMUC  each  will 
assess  a  daily  charge  equal  to  an 
effective  annual  rate  of  0.15%  of  the 
value  of  the  net  assets  in  the  PLACA 
Account  and  the  PMLIC  Account, 
respectively.  This  charge  is  designed  to 
compensate  each  company  for  certain 
administrative  services  provided  to 
Contract  owners,  is  guaranteed  not  to 
increase  for  the  duration  of  the  Contract, 
and  is  applicable  only  prior  to  the 
maturity  date. 

13.  Applicants  represent  that  these 
administrative  charges  will  be  deducted 
in  reliance  on  Rule  26a-l  under  the  Act, 
and  will  represent  reimbursement  only 
for  administration  costs  expected  to  be 
incurred  over  the  life  of  the  Contract. 
PLACA  and  PMLIC  neither  anticipate 
nor  intend  to  make  any  profit  from  these 
administrative  charges. 

14.  In  the  ftjture,  PLACA  and  PMLIC 
each  may  assess  a  transfer  charge  under 
the  Contracts.  For  instance,  prior  to  the 
maturity  date,  a  $25  charge  under  the 
Contracts  may  be  assessed  for  the 
thirteenth  and  each  subsequent  transfer 
request  made  by  the  Contract  owner 


during  a  single  Contract  year. 
Applicants  represent  that  the  transfer 
charge,  if  assessed,  will  be  deducted  in 
reliance  upon  Rule  26a-l  of  the  1940 
Act,  and  that  such  charge  represents 
reimbursement  for  administrative  costs 
expected  to  be  incurred  over  the  life  of 
the  Contract. 

15.  A  contingent  deferred  sales  charge 
( "CDSC")  of  up  to  6%  of  the  amount 
withdrawn  is  assessed  on  certain  full 
surrenders  or  partial  withdrawals  of 
Contract  account  value  during  the  first 
six  Contract  years.  The  CDSC  is 
designed  to  cover  expenses  relating  to 
the  sales  of  the  Contracts,  including 
commissions  to  registered 
representatives  and  other  promotional 
expenses.  The  aggregate  CX)SCs  are 
guaranteed  never  to  exceed  8.5%  of  the 
premium  payments.  During  the  first 
Contract  year,  any  amounts  surrendered 
or  withdrawn  are  subject  to  the  CDSC. 
After  the  first  Contract  year,  the  portion 
of  the  first  and  second  withdrawals  in 

a  Contract  year  equal  to  10%  or  less  of 
the  Contract  account  value  as  of  the 
begirming  of  the  Contract  year  is  not 
subject  to  the  sales  charge. 

16.  Neither  PLACA  nor  PMLIC 
anticipates  that  the  CDSCs  will  generate 
sufficient  revenues  to  pay  the  cost  of 
distributing  the  Contracts.  If  these 
charges  are  insufficient  to  cover 
PLACA's  or  PMLIC's  expenses,  the 
deficiency  will  be  met  from  each 
company's  general  account  assets, 
which  may  include  amounts  derived 
from  the  charge  for  mortality  and 
expense  risks  discussed  below. 

17.  PLACA  will  deduct  the  aggregate 
premium  taxes  paid  on  behalf  of  a 
particular  Contract  either: 

(i)  From  premiums  as  they  are 
received;  or 

(ii)  From  the  Contract  proceeds  upon 
(A)  a  withdrawal  from  or  full  surrender 
of  a  Contract,  or  (B)  application  of  the 
proceeds  to  a  payment  option.  Premium 
taxes  currently  range  up  to  3.5%.  For 
Contracts  issued  by  PMUC  to  Maine 
residents,  an  aggregate  premium  tax  of 
2%  of  premiums  paid  vdll  be  deducted 
from  Contract  proceeds  upon  (i)  a 
withdrawal  from  or  full  surrender  of  a 
Contract,  or 

(ii)  Application  of  the  proceeds  to  a 
payment  option.  For  Contracts  issued  by 
PMUC  to  New  York  residents,  any 
premium  tax  assessed  will  be  2%  of  any 
amounts  surrendered,  withdrawn,  paid 
as  a  death  benefit,  or  applied  to  a 
payment  option. 

18.  PLACA  and  PMLIC  each  assess  a 
daily  charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Contracts.  This 
charge  is  equal  to  an  effective  annual 
rate  of  1.25%  of  the  value  of  the  net 
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assets  in  the  Account,  and  applies  only 
prior  to  and  on  the  maturity  date.  Of 
that  amount,  approximately  0.70%  is 
attributable  to  mortality  risk,  and 
approximately  0.55%  is  attributable  to 
expense  risk.  PLACA  and  PMLIC  each 
guarantee  that  the  mortality  and 
expense  risk  charge  will  never  exceed 
1.25%.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  PLACA's 
or  PMLIC's  actual  costs  and  assumed 
risks,  the  loss  will  fall  on  PLACA  and 
PMUC.  Conversely,  if  the  charge  is 
more  than  suRicient  to  cover  costs,  any 
excess  will  be  profit  to  either  PLACA  or 
PMUC.  PLACA  and  PMLIC  each 
currently  anticipate  a  profit  from  the 
mortality  and  expense  risk  charge. 

19.  The  mortality  risks  borne  by 
PLACA  and  PMUC  arise  from  their 
respective  contractual  obligations  to 
make  annuity  payments  (determined  in 
accordance  with  the  annuity  tables  and 
other  provisions  contained  in  the 
Contract),  regardless  of  how  long  all 
annuitants  or  any  individual  annuiteint 
may  live.  This  undertaking  assures  that 
neither  an  annuitant's  own  longevity, 
nor  an  improvement  in  general  life 
expectancy,  will  adversely  affect  the 
monthly  annuity  payments  that  the 
payee  will  receive  under  the  Contract. 
PLACA  and  PMUC  each  assume  the  risk 
that  its  actual  administrative  costs  will 
exceed  the  amount  recovered  through 
the  Contract  administrative  charges. 

20.  PLACA  and  PMUC  each  also 
incur  a  risk  in  connection  with  the 
death  benefit  guarantee.  There  is  no 
extra  charge  for  this  guarantee. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  thereof 
to  the  extent  necessary  to  permit  the 
assessment  of  a  daily  charge  for 
mortality  and  expense  risks  under  the 
Contracts. 

2.  Applicants  represent  that  the  terms 
of  the  class  relief  requested  with  respect 
to  any  future  Contracts  funded  by  the 
PLACA  Account,  by  the  PMUC 
Account,  or  other  separate  accounts 
established  by  PLACA  or  PMUC  are 
consistent  with  the  standards 
enumerated  in  section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
PLACA  and  PMUC  each  would  have  to 
request  and  obtain  exemptive  relief  for 
each  new  separate  account  it  establishes 
to  fund  any  future  Contracts.  Such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  that  have  not  already  been 
addressed  in  this  application. 

3.  The  Applicants  represent  that  the 
requested  class  relief  is  appropriate  in 


the  public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
for  PLACA  and  PMUC  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  The  delay  and  expense 
involved  in  having  to  seek  exemptive 
relief  repeatedly  would  impair  each 
company's  ability  to  effectively  take 
advantage  of  business  opportunities  that 
arise. 

4.  The  Applicants  represent  that,  for 
the  same  reasons,  the  requested  relief  is 
consistent  with  the  purposes  of  the  1940 
Act  and  the  protection  of  investors.  If 
PLACA  and  PMLIC  each  were  required 
to  seek  exemptive  relief  repeatedly  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Indeed,  they  might 
be  disadvantaged  as  a  result  of  each 
company's  increased  overhead 
expenses. 

5.  Sections  26(a)(2)(C)  and  27(c)(2),  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  undenvriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the  SEC 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

6.  Applicants  submit  that  both 
PLACA  and  PMLIC  are  entitled  to 
reasonable  compensation  for  their 
respective  assumption  of  mortality  and 
expense  risks.  Applicants  represent  that 
the  1.25%  mortality  and  expense  risk 
charge  assessed  under  the  Contracts  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  Applicants 
further  submit  that  the  mortality  and 
expense  risk  charge  is  a  reasonable 
charge  to  compensate  PLACA  and 
PMUC  for  the  risk  that  annuitants  under 
the  Contracts  will  live  longer  than  has 
been  anticipated  in  setting  the  annuity 
rates  guaranteed  in  the  Contracts,  for  the 
risk  that  the  Contract  account  value  will 
be  less  than  the  death  benefit,  and  for 
the  risk  that  administrative  expenses 
will  be  greater  than  amounts  derived 
from  the  Contract  administrative 
charges. 

7.  PLACA  and  PMUC  each  represent 
that  the  charge  of  1.25%  for  mortality 
and  expense  risks  assumed  by  PLACA 
and  PMLIC  is  within  the  range  of 


industry  practice  with  respect  to 
comparable  variable  annuity  products. 
This  representation  is  based  upon 
PLACA's  and  PMLIC's  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  and  guaranteed 
annuity  rates.  PLACA  and  PMLIC  each 
will  maintain  at  its  administrative 
offices,  and  have  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of.  its  comparative  survey. 

8.  Applicants  acknowledge  that  the 
proceeds  of  CDSCs  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  Applicants 
also  acknowledge  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such 
profit  may  be  viewed  by  the 
Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  PLACA  and  PMLIC 
each  have  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  PLACA  and  PMLIC  Accounts 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  PLACA  and  PMLIC  at  their 
respective  administrative  offices  and 
will  be  available  to  the  Commission. 

9.  PLACA  and  PMLIC  each  represent 
that  the  PLACA  and  PMLIC  Accounts 
will  invest  only  in  management 
investment  companies  which  undertake, 
in  the  event  such  companies  adopt 
plans  to  finance  distribution  expenses 
under  Rule  12b-l  under  the  1940  Act, 
to  have  a  board  of  directors  or  trustees, 

a  majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  section  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  under 
the  Contracts  meet  the  standards  in 
section  6(c)  of  the  1940  Act.  Applicants 
assert  that  the  requested  exemptions  are 
necessary-  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-7911  Filed  4-1-94;  8:45  ami 

BILLING  CODE  8010-01-M 


(Release  No.  35-26013] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

March  28.  1994. 

Notice  is  hereby  given  thai  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
person  are  referred  to  the  applic3tion(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran.sactions(s)  summarized  below.  The 
applicatiijn{s)  and/or  declaration(s)  and 
any  ani'^ndments  thc'eto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicatio.    <)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  21.  1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant{s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  ca.se  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  di.sputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Penn  Fuel  Gas,  Inc.,  et  al.  (70-8068) 

Penn  Fu'^'  Gas.  Inc..  ("PFG"),  55 
South  Thiivi  Street,  Oxford, 
Pennsylvania,  19363,  a  Pennsylvania 
holding  company  exempt  from 
registration  under  section  3(a)(1)  of  the 
Act  pursuant  to  rule  2,  and  Carol  Ware 
Gates.  Oxford.  Pennsylvania,  Marilyn 
Ware  Lewis,  Strasburg,  Pennsylvania. 
John  H.  Ware.  IV.  Oxford,  Pennsylvania, 
and  Paul  W.  Ware,  Strasburg. 
Pennsylvania  (collectively,  "Ware 
siblings")  have  filed  an  application 
under  sections  9(a)(2)  and  10  of  the  Act 
in  connection  with  acquisitions  of 
common  shares  of  PFG  and  related 
transactions,  pursuant  to  certain  trust 
and  voting  agreements.  Applicants  also 


request  an  order  under  section  3(a)(1) 
exempting  PFG  from  all  provisions  of 
the  Act,  except  section  9(a)(2). 

PFG,  through  eight  wholly  owned 
Pennsylvania  gas  utility  subsidiary 
companies,  provides  gas  utility  service 
to  approximately  65,725  cu.stomers, 
99.7%  of  which  are  located  in 
Pennsylvania.!  PFG  has  outstanding 
717,583  shares  of  its  common  stock,  par 
value  $1.00  per  share  ("PFG  Common 
Stock"),  of  which  John  H.  Ware,  III  and 
his  wife  Marian  S.  Ware  own  572,847.25 
shares. 2 

John  and  Marian  Ware  have 
esteblished  sixteen  inter  \ivos  trusts 
("Trusts")  for  the  benefit  of  their  four 
children  and  their  issue.  The  Trusts  are 
grouped  into  four  interest  groups 
("Trust  Groups").  Each  Trust  Group 
contains  four  Trusts,  each  of  which 
benefits  one  of  the  four  Ware  siblings 
and  his  or  her  issue.  Each  Tnist  has  its 
situs  in  Pennsylvania  and  has  two 
trustees:  CoreStates  Bank,  N.A. 
("CoreStates").  a  national  banking 
association,  as  corporate  trustee,  and  the 
Ware  sibling  for  whose  principal  benefit 
the  trust  has  been  established,  as 
individual  trustee. 

Upon  the  granting  of  the  requested 
order,  applicants  state  that  John  and 
Marian  VVare,  or  their  respective  estates, 
will  make  gifts  of  PFG  Common  Stock 
to  at  least  one  of  the  Trusts  in  each  Trust 
Group  in  amounts  which  will  result, 
initially,  in  each  individual  trustee 
having  (in  conjunction  with  CoreStates 
as  corporate  trustee)  power  to  vote  more 
than  5%,  but  less  than  10%,  of  the  PFG 
Common  Stock. 3  AppUcants  anticipate 


'  The  uiility  subsidiaries  are  Allied  Gas  Company. 
Central  Penn  Gas  Company.  Counties  Gas 
Company.  Interboro  Gas  Company.  Lewistown  Gas 
Con!|.any.  Union  Gas  Company.  North  Penn  Gas 
Cortipany  and  South  Penn  Gas  Company  ("South 
Penn")  (colleclively.  "PFG  system  companies"!. 
South  Penn  is  the  only  company  that  engages  in  gas 
operations  outside  of  Pennsylvania.  In  addition  to 
its  customers  in  that  state,  Soulii  Penn  serves  230 
customers  in  Frederick  County,  ,Mar\'land.  Its 
Maryland  utility  a.ssets  represent  4.4%  of  South 
Penns  total  net  utility  property,  plant  and 
equipment. 

For  the  twelve  months  ended  )une  30, 1993, 
South  Penn  had  non-Pennsylvania  operating 
revenues  of  $433,748,  representing  3.3%  of  its  total 
operating  revenues,  and  net  operating  income  from 
non-Pennsylvania  sales  of  approximately  S40.0OO. 
During  that  period.  0.4%  of  the  total  volume  of  gas 
sold  by  PFG  system  companies  was  sold  to 
customers  outside  of  Pennsylvania;  the  system 
obnined  less  than  1%  of  its  gas  utility  gross 
operating  revenues  and  net  gas  utility  income  from 
salas  to  customers  outside  of  Pennsylvania;  and  the 
system  had  $544,316  or  0.4%.  of  its  net  utility 
property,  plant  and  equipment  located  outside  of 
Pennsylvania. 

'The  Ware  siblings.  In  their  individual  capacity, 
eack  own  less  than  5%  of  the  PFG  Common  Stock. 

'  Under  the  terms  of  each  Trust,  the  concurrence 
of  the  corporate  trustee  and  the  individual  trustee 
is  necessary  to  vote  the  shares  of  PFG  Corrmion 
Stotk  held  by  the  Trust.  Under  the  Pennsylvania 


that  John  and  Marian  Ware  will 
ultimately  transfer,  by  inter  vivos  or 
testamentary  disposition,  a  sufficient 
number  of  shares  to  each  Trust  Group  so 
that  each  individual  trustee  will  have 
(in  conjunction  with  CoreStates  as 
corporate  trustee)  power  to  vote  more 
than  10%  of  the  PFG  Common  Stock.* 

The  applicants  and  CoreStates  intend 
to  enter  into  a  shareholders'  voting 
agreement  ("Voting  Agreement")  which 
provides,  among  other  things,  that  the 
power  to  vote  all  PFG  Common  Stock 
then  held  and  thereafter  acquired  by  the 
Trusts,  the  individual  trustees  and 
corporate  trustee,  and  the  Ware  siblings 
in  their  individual  capacities  will  be 
delegated  to  Marilyn  Ware  Lewis, 
effective  upon  the  granting  of  the 
requested  order.s  Applicants  state  that 
the  delegation  of  voting  power  will 
facilitate  a  smooth  transition  of  voting 
control  to  Ms.  Lewis,  whose  general 
business  experience  is  expected  to 
promote  the  efficient  and  economic 
operation  of  the  PFG  system. 

Applicants  request  authorization 
under  sections  9(a)(2)  and  10  for  each  of 
the  four  Trust  Groups  and  each 
individual  trustee,  as  a  co-trustee  with 
CoreStates,  to  acquire  an  initial  amount 
of  5%  or  more  of  the  PFG  Common 
Stock. 6  Applicants  further  request  any 
authorization  that  may  be  necessary  for 
Ms.  Lewis,  in  her  individual  capacity,  to 
obtain  the  delegated  power  to  vote  the 
PFG  Common  Stock  pursuant  to  the 
Voting  Agreement.^ 


Business  Corporation  Law  of  1988.  however,  if  the 
trustees  disagree  on  how  to  vote  the  PFGCotmnon 
Stock  and.  thereafter,  only  one  of  the  trustees 
attends  the  shareholder  meeting  at  which  the  volo 
is  to  be  taken.  PFG  is  generally  required  to 
recognize  the  action  of  the  attending  trustee  M  the 
action  of  both  trustees.  Each  trustee  tbui  has  the 
potential  power  to  vote  all  of  the  shares  of  PFG 
Common  Stock  held  by  the  Trust. 

«  The  applicants  state  that  all  of  the  •hare*  of  PFG 
Common  Stock  that  are  now  held  or  may  hereafter 
be  acquired  by  the  Trusts,  the  trustees  and  the  Ware 
siblings  in  their  individual  capacities  are  subject  to 
restrictions  on  transfer  by  a  Shareholder's 
Agreement  dated  November  19.  1992. 

»  As  noted  previously,  each  Ware  sibling 
currently  holds,  in  an  individual  capacity.  teM  than 
5%  of  the  PFG  Common  Stock.  Applicant*  do  not 
anticipate  that  the  Ware  siblings  will  acquire  any 
additional  PFG  Common  Stock  in  their  individual 
capacities.  Additional  authorization  of  the 
Commission  will  be  obtained  before  any  Ware 
sibling  acquires  an  amount  that  would  resuh  in  that 
Individual's  owning,  controlling  or  holding  with 
power  to  vole  5%  or  more  of  the  PFG  Common 
Stock. 

•The  individual  trustees  will  rely  on  the 
exemption  from  section  9(aK2)  provided  by  rule 
1 1(d)  with  regard  to  any  acquisition  of  PFG 
Common  Stock  made  subsequent  to  the  initial 
acquisition.  CoreSlate*  will  rely  on  the  neinption 
from  section  9(a)(2)  provided  b^  rule  3(b)  with 
respect  to  its  acquisitiorw  of  PFG  Common  Stock. 

'  Specincally,  applicants  request  any  necessary 
authorization  for  Ms.  Lewis,  in  her  individual 
capacity,  to  obtain  a  delegation  of  the  right  lo  vote 
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Applicants  also  request  an  order 
under  section  3(a)(1)  exempting  PFG 
from  all  provisions  of  the  Act.  except 
section  9(a)(2).  Applicants  state  that 
PFG  and  all  of  its  public-utility 
subsidiary  companies  are  incorporated 
in  Pennsylvania,  and  that  the  utility 
business  of  PFG  and  each  of  its  public- 
utility  subsidiary  companies  is 
predominantly  intrastate  in  character 
and  carried  on  substantially  in 
Pennsylvania. 

Applicants  state  that  none  of  the 
trustees.  Trusts  or  Trust  Groups  will  be 
a  holding  company  within  the  meaning 
of  the  Act  as  a  result  of  the  proposed 
transactions.  CoreStates.  as  a  bank- 
fiduciary,  will  rely  on  rule  3(a)  to 
exempt  it  from  any  obligation,  duty,  or 
liability  imposed  upon  it  as  a  holding 
company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-7909  Filed  4-1-94;  8:45  am) 
BIUJNO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
Peclaration  of  Disaster  Loan  Area  #2703] 

New  Jersey;  Declaration  of  Disaster 
Loan  Area 

-  Cape  May  County  and  the  contiguous 
counties  of  Atlantic  and  Cumberland  in 
the  State  of  New  Jersey  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  severe  Northeastern  Coastal 
Storm  which  occurred  on  March  2  and 
3, 1994.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  May  26,  1994  and 
for  economic  injury  until  the  close  of 
business  on  December  27, 1994  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor,  Niagara  Falls,  NY  14303;  or 
other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

Fof  Physical  Damage: 
Homeowners  witti  credit  avail- 
able elsewtiere  

7  250 

Homeowners     wittwut     credit 
availat>le  elsewhere 

3  625 

Business  with  credit  available 
elsewt>ere 

7.700 

Percent 

Business  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere  

4  000 

Other  (irx:luding  non-profit  orga- 
nizations)  with   credit   avail- 
at>le  elsewhere  

7  125 

For  Economic  Injury: 
Businesses  and  smai\  aghcul- 
turai     cooperatives     without 
credit  availatjie  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
in  New  Jersey  for  physical  damage  is 
270311  and  for  economic  injury  the 
number  is  821300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  .S9002  and  59008.) 

Dated:  March  25,  1994. 
Erskine  B.  Bowles, 
i4  dm  in  is  tra  for. 
[FR  Doc.  94-7961  Filed  4-1-94;  8:45  am] 

BILUNG  CODE  B02&-01-M 


[Declaration  of  Disaster  Loan  Area  »2704 
&2705] 

New  Jersey  (With  a  Contiguous  County 
in  New  York);  Declaration  of  Disaster 
Loan  Area 

Middlesex  County  and  the  contiguous 
counties  of  Mercer.  Monmouth. 
Somerset,  and  Union  in  the  State  of 
New  Jersey  and  Richmond  County  in 
the  State  of  New  York  constitute  q 
disaster  area  as  a  result  of  damages 
caused  by  an  explosion  and  resultant 
fire  at  the  Durham  Woods  Apartment 
Complex  on  Talmadge  Road  in  Edison 
Township.  Middlesex  County,  which 
occurred  on  March  24.  1994. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  May  26.  1994,  and  for 
economic  injury  until  the  close  of 
business  on  December  27. 1994.  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor.  Niagara  Falls,  NY  14303;  or 
other  locally  announced  locations. 

The  interest  rates  are: 


5%  of  the  PFG  Common  Stock.  Ms.  Lewis  will  rely 
on  the  exemption  from  section  9(a)(21  provided  by 
rule  11(d)  with  regard  to  any  delegation  under  the 
Voting  Agreement  that  results  in  the  power  to  vote, 
in  her  individual  capacity,  more  than  5%  of  PFG 
Common  Stock. 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere 

7  250 

Homeowners      without     credit 

available  elsewtiere 

3  625 

Businesses  with  credit  available 

elsewhere  

7.700 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere 

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere 

7.125 

For  Economic  Injury: 
Businesses  and  small  agncul- 
tural     cooperatives     without 
credit  availat>le  elsewhere 


Percent 


4000 


The  number  assigned  to  this  disaster 
in  New  Jersey  for  physical  damage  is 
270404  and  for  economic  injury  the 
number  is  821400  and  in  New  York  the 
numbers  are  270504  and  821500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  25.  1994. 
Erskine  B.  Bowles. 
Administrator. 
IFR  Doc.  94-7966  Filed  4-1-94.  8:45  ami 

BILLINO  CODE  WZS-OI-M 


[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #8210] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Westchester  County  and  the 
contiguous  counties  of  Bronx.  Putnam, 
and  Rockland  in  the  State  of  New  York; 
Fairfield  County,  Connecticut;  and 
Bergen  County  in  the  State  of  New 
Jersey  constitute  an  economic  injury 
disaster  area  as  a  result  of  a  fire  at  20- 
28  South  Fourth  Avenue  in  the  City  of 
Mt.  Vernon  which  occurred  on 
December  30.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewheie  may  file 
applications  for  economic  injur/ 
assistance  until  the  close  of  business  on 
December  27,  1994  at  the  address  listed 
below:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  Floor. 
Niagara  Falls,  NY  14303,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  .small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  economic  injury  number  assigned 
to  this  disaster  for  the  State  of  New  York 
is  821000,  for  Connecticut  the  number 
is  821100,  and  for  New  Jersey  the 
number  is  821200. 

(Catalog  of  Federal  Dornestic  Assistance 
Program  No.  59002.) 

Dated:  March  25.  1994. 
Erskine  B.  Bowles, 
Administrator. 
IFR  Doc.  94-7962  Filed  4-1-94.  8.45  ami 

BILLING  CODE  B02S-0I-M 
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[License  No.  06/06-0304] 

Applications,  Hearings, 
Determinations,  et  al.;  AMT  Capital, 
Ltd. 

Notice  is  hereby  given  that  AMT 
Capital,  Ltd.  (AMT),  8204  Elmbrook. 
suite  103,  Dallas.  TX  75427,  a  Federal 
licensee  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(the  Act),  has  financed  a  small  concern 
in  violation  of  section  312  of  the  Act 
and  §  107.903  of  the  SBA  Rules  and 
-Regulations  (the  Regulations)  governing 
Small  Business  Investment  Companies 
(13  CFR  107.903  (1993)).  An  exemption 
may  not  he  granted  by  SBA  until 
Notice.s  of  tills  transaction  have  been 
published.  AMT  provided  financing  to 
Advanced  Chemical  Systems 
International,  Inc.  (ACSI),  510  Alder 
Drive,  Milpitas,  CA  95035. 

The  fin;»     ing  is  brought  within  the 
purview  ot  §  107.903(b)(1)  of  the 
Regulations  because  AMT  Venture 
Partners  Ltd.,  an  Associate  of  AMT, 
owns  more  than  10%  of  ACSI.  The 
financing  provided  expansion  capital 
fnr  ACSI. 

Notice  is  further  given  that  any  person 
may.  not  later  than  15  days  from  the 
d-^U)  of  the  publication  of  the  Notif  e. 
submit  \vritten  comments  on  the 
tr.insaction  to  the  Associate 
Administrator  for  Investment.  U.S. 
S-na!l  Business  Administration,  409 
1  bird  Street,  SVV..  Washington.  DC 
2v)41R. 

A  copy  of  this  Notice  shall  be 
pirl)lished.  in  accordance  with 
t)  107.903(e)  of  the  Regulations,  in  a 
i-.i'wspaper  of  general  cin  ;;!ation  in  San 
l.)^.e,  CA. 

((l.i;ril')^  of  Ff-(l>'ral  Oonicstlt:  A.s-Jist.Trx..- 
Pnif^raui  N'l  "  son,  Snriti  Business 
l!A(rstni.:nl  t,.  mpiinies  ) 
Datfd:  M.irt.h  24.  1094. 
^'pbcrl  D.  Stiilrnan, 

A.s'-rK'iate  Administrator  for  Invfstmi'nt. 
I'  R  Doc.  94-7')b5  Fikd  4-1--94.  HAS  aiTij 

BILLING  CODE  802S-01-M 


[-application  No.  99C00106] 

Harifen  Imhoff  Mezzanine  Fund,  L.P.; 
Notice  of  Filing  of  an  Application  for  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  liereby  gi-'en  of  tht;  filiiig  of 
an  application  with  the  Small  Business 
Administration  (SB.'X)  pursuant  to 
!?  107.102  of  the  Regul.itions  governing 
small  business  iiiveslnu'ut  companies 
(13  CFR  107.102  (1993)1  by  flnnifen 
Imhoff  M(!zzanine  Fund.  L.P.,  1125  17th 
Street,  suil^  1600.  Denver,  Colorado 
80202  for  a  :. cense  to  operate  as  a  smnll 


business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.],  and  the  Rules  and  Regulations 
promulgated  thereunder.  Hanifen 
Imhoff  Mezzanine  Fund,  L.P.  is  a 
limited  partnership  formed  under 
Colorado  law.  Its  principal  area  of 
operation  is  Rocky  Mountain  region  of 
the  United  States.  Hanifen  Imhoff 
Mezzanine  Fund,  L.P.  will  be  managed 
by  Hanifen  Imhoff  Investments  LLC,  a 
Colorado  limited  liability  company 
located  at  the  same  address.  The 
following  limited  partner  will  own  10 
percent  or  more  of  the  proposed  SBIC: 


Name 


Lincoln  National  Lite  Insur.  Co., 
1300  S.  Clinton  Street,  Ft. 
Wayne,  Indiana  46801  

Hartford  Lite  Insurance  Compa- 
ni«s,  P.O.  Box  2999,  Hartford, 
Connecticut  06104  

Norttiern  Life  Insurance  Com- 
pany, Third  at  Spring  Street, 
Seattle,  Washington  981 1 1   .... 


Percentage 
of  owner- 
ship 


33.3 
33.3 
20 


The  applirant  will  begin  operations 
with  a  minimum  capitalization  of  $15 
million.  Investments  will  be  a  made  in 
mezzanine  securities  of  later  stnge 
companies  which  have  annual  revenues 
of  bjfctween  S5  million  and  SlOO  million 
and  which  have  been  profitable  for  the 
preceding  two  years.  The  applicant  will 
invest  primarily  in  the  Rocky  Mountain 
region  of  the  United  .States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
ch,irac:ter  of  the  proposed  owners  and 
management,  and  the  probability  of 
su(.cessful  operations  of  the  new 
company  under  their  management, 
inc  hiding  prnfiiability  and  financial 
soundness  in  accordanr^e  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from'  the 
data  of  publication  of  this  Notice, 
subnit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Adirinistratnr  for  Investment,  Small 
Busines.s  Administrntion.  409  3rd  Street, 
SW.,  Washington,  DC  2041R. 

A  (.(ipv  o.''  this  Notice  will  be 
puhli.^hed  in  a  newspaper  of  general 
c;r(  Illation  in  Denver.  Ckilorado. 

((".<i'3lii,;of  Fcdofril  Dnincstir  A.-sisfancR 
Pronr.nns  N'.i.  5;)  Oil,  .Smiill  Business 
hui'S.»ni<nt  Conip.inifs  ) 

Dated:  Miirth  2",.  1994. 
Rotiert  D.  Stillmap.. 

Assat  :ii:f  Administrator  for  Investment. 
WR  Doc  .  9-4-7im.i  Filed  4-1-94;  8:45  ami 
BILLING  CODE  80r5-01-*t 


[Application  No.  99000105] 

Maine  Capital  Partners,  LP.;  Notictt  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1993)1  by  Maine 
Capital  Partners,  L.P..  70  Center  Street. 
Portland,  Maine  04101  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Maine  Capital  Partners,  LP. 
is  a  limited  partnership  formed  under 
Delaware  law.  Its  principal  area  of 
operation  is  the  State  of  Maine. 

Maine  Capital  Partners,  L.P.  will  be 
managed  by  North  Atlantic  Capital 
Corporation,  located  at  70  Center  Street, 
Portland.  Maine  04101.  The  following 
limited  partners  will  own  10  percent  or 
more  of  the  proposed  SBIC: 


Name 


Fleet  Bank  of  Maine,  511  Con- 
gress Street,  P.O.  Box  1280, 
Portland,  Maine  04104  

Casco  Nortnern  Bank.  One  Monu- 
ment Square,  P.O.  Box  678. 
Portland,  Maine  04104  

Shawmut  National  Ventures 
Corp,  777  Mam  SUeet  MSN 
397,  Hartford.  CT  06115 

State  Street  Bank  &  Trust.  225 
Franklin  Street,  Boston,  MA 
02110  


Percent- 
age of 
owriership 


25.0 
167 
16.7 
167 


The  applicant  will  begin  operations 
with  a  minimum  capitalization  of 
approximately  $6.0  million  and  will  be 
a  source  of  later  stage  investments, 
mezzanine  financings,  and  re- 
capitaliz^itions  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  the  state  of  Maine, 
and  may  make  investments  in 
neighboring  states. 

Matters  involved  in  SBAs 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management. 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice. 
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submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SVV.,  WashinEton,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Portland,  Maine. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies.) 
Dated:  March  25, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-7964  Filed  4-1-94;  8:45  ami 
BILUNQ  CODE  802S-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1975] 

Participation  of  Private-Sector 
Representatives  on  U.S.  Delegations 

As  announced  in  Public  Notice  No. 
655  (44  FR  17846),  March  23. 1979,  the 
Department  is  submitting  its  June  1992 
through  December  1993  list  of  U.S. 
accredited  Delegations  which  included 
private-sector  representatives. 

Publication  of  this  list  is  required  by 
Article  III(c)  of  the  guidelines  published 
in  the  Federal  Register  on  March  23, 
1979. 

Dated:  Maruh  21.  1994. 

Frank  R.  Provyn, 

Managing  Dirpctor.  Office  nflnti-rnational 
Conferences. 

Ignited  States  Delegation  to  the 
Maritime  Transport  Committee  (MTC), 
lune  1  and  3-4  and  Informal  Meeting 
Between  Members  of  the  Maritime 
Transport  Committee  and 
Representatives  of  the  Central  and 
Eastern  European  Countries  (June  1-3), 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris,  June 
1-4, 1992 

Eepresentative 

Geoffrey  Ogden.  Director,  Office  of 
Maritime  and  Land  Transport,  Bureau 
of  Economic  and  Business  Affairs. 
Department  of  State 

Alternate  Representative 

Ralph  Edwards.  Office  of  International 
Affairs,  Maritime  Administration, 
Department  of  Transportation 

Adviser 

Appropriate  USQECD.  Mission  Officer, 
Paris 

Private  Sector  Advisers 

Philip  J.  Loree,  Chairman,  Federation  of 
American  Controlled  Shipping,  New 
York,  New  York 


Donald  L.  O'Hare,  Sea-Land 
Corporation,  Iselin,  New  Jersey 

Peter  Prowitt,  American  President 
Corporation,  Washington,  DC 

United  States  Delegation  to  the  Inter- 
American  Telecommunications 
Conference  (CITEL),  Permanent 
Technical  Committee  11  and  Permanent 
Technical  Committee  III,  Organization 
of  American  States  (OAS),  Mexico  City, 
Mexico,  August  24-28, 1992 

Representative 

Warren  G.  Richards,  Director,  Radio 
Spectrum  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Giselle  Gomez.  Electronics  Engineer, 

Office  of  Regulatory  Affairs,  United 

States  Information  Agency 
Cecily  Holiday,  Branch  Chief,  Satellite 

Radio,  Federal  Communications 

Commission 
H.  Donald  Messer,  Broadcast  Satellite 

Program  Manager,  United  States 

Information  Agency 
Lawrence  Palmer,  Telecommunication 

Policy  Specialist,  National 

Telecommunications  and  Information 

Administration.  Department  of 

Commerce 
Thomas  Walsh.  Senior  International 

Engineer,  Federal  Communications 

Commission 

Private  Sector  Advisers 

William  Borman.  Vice  President.  Global 

Spectrum  Management,  Motorola 

Corporation,  Washington,  DC 
Alan  L.  Box,  President,  EZ 

Communications,  Fairfax,  Virginia 
Robert  D.  Briskman,  President,  Satellite 

CD  Radio.  Washington,  DC 
Martin  Deckett.  Director.  Business 

Development.  ORBCOM  Incorporated, 

Fairfax.  Virginia 
David  Fine.  Assistant  Vice  President, 

Government  and  International 

Relations,  Southwest  Bell, 

Washington,  DC 
Mario  Florian,  Consultant,  ORBCOM 

Incorporated,  Fairfax,  Virginia 
Richard  G.  Gould.  Consultant. 

Telecommunications  Systems, 

Washington,  DC 
Ronald  Lepkowski,  Consultant, 

Alexandria,  Virginia 
Alireza  Mahmoodshahi,  Technical  Staff, 

AT&T  Bell  Laboratories,  Holmdel, 

New  Jersey 
Edward  E.  Rtinhardt,  Consultant, 

McLean,  Virginia 
Allan  Renshaw,  Program  Manager, 

Starsys  Global  Positioning 

Incorporated,  London,  Maryland 


Glenn  S.  Richards,  Attorney,  American 
Mobile  Satellite  Corporation, 
Washington,  DC 

Paul  Rinaldo,  Technical  Director. 
American  Radio  Relay  League, 
Washington,  DC 

Kenneth  Springer,  Staff  Engineer, 
National  Association  of  Broadcasters. 
Washington,  DC 

Valerie  Schulte,  Senior  Associate 
General  Council,  National  Association 
of  Broadcasters,  \Va.shington,  DC 

United  States  Delegation  to  the 
Committee  on  Human  Settlements,  53rd 
Session,  Economic  Commission  for 
Europe  (ECE),  Lisbon,  September  15-17, 
1992 

Representative 

James  McGlinchey,  Counselor  for 
Economic  Affairs,  United  States 
Embassy,  Lisbon 

Private  Sector  Advisers 

Gushing  N.  Dolbeare,  Consultant  in 
Housing  and  Urban  Policy, 
Washington,  DC 

Kate  Griffin,  Amherst,  Massachu.setls 

Mary  E.  Paumen,  Urban  Planner, 

Anthony  J.  Dunleavy  Associates.  Inc., 
Upper  Darby,  Pennsylvania 

United  States  Delegation  to  the  Study 
Group  II/l  and  IL/3  Working  Parties 
and  Rapporteur  Groups  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT),  International 
Telecommunication  Union  (ITU), 
Geneva,  Switzerland,  September  15-18, 
1992 

Representative 

Kathryn  A.  Martin,  Engineer.  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Private  Sector  Advisers 

Stephen  Engleman.  Senior  Staff 
member.  MQ,  Richard.son,  Texas 

Fred  Gaechter.  Member  Technical  Staff, 
North  American  Numbering  Plan 
Administration,  Bellcore.  Livingston. 
New  Jersey 

Den  Levitan,  Principal  Engineer,  ARINC, 
Annapolis,  Maryland 

James  Longua.  Ameritsch  Services. 
Hoffman  Estates,  Illinois 

Robert  W.  Madden.  Manager,  American 
Telephone  and  Telegraph  Company. 
Morristown,  New  Jersey 

Gayle  Murdock,  Manager,  U.S.  West 
Communications,  Seattle,  Washington 
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United  States  Delegation  to  the  36th 
Session  of  the  General  Conference  of 
the  International  Atomic  Energy 
Agency  (IAEA),  Vienna,  September  21- 
25. 1992 

Representative 

The  Honorable  Richard  T.  Kennedy, 
Ambassador-at-Large,  United  States 
Representative  to  the  IAEA, 
Department  of  State 

Alternate  Representative 

The  Honorable  Jane  E.  Becker. 
Ambassador,  Deputy  United  States 
Representative  to  the  L\EA,  U.S. 
Mission,  Vienna 

Advisers 

Victor  Alessi,  Director,  Office  of  Arms 

Control  and  Non-Proliferation  Policy, 

Department  of  Energy 
Kevin  Burke,  International  Programs, 

Nuclear  Regulatory  Commission 
Susan  Burk,  International  Nuclear 

Affairs,  Nuclear  Weapons  Control 

Bureau,  Arms  Control  and 

Disarmament  Agency 
Salvador  N.  Ceja,  Acting  Director,  Office 

on  Non-Proliferation  Policy, 

Department  of  Energy 
G.  Frank  Cole  III,  Deputy  Assistant 

Secretary  for  Policy  and  Management, 

Office  of  Nuclear  Energy,  Department 

of  Energy 
Bruce  Cooper,  Counselor  for  Nuclear 

Technology,  U.S.  Mission,  Vienna 
Gail  de  Planque,  Commissioner,  Nuclear 

Regulatory  Commission 
Harold  Denton,  Director,  Office  of 

International  Programs,  Nuclear 

Regulatory  Commission 
Linda  Gallini,  Special  Assistant  to  the 

Ambassador-at-Large,  Department  of 

State 
The  Honorable  Bradley  Gordon. 

Assistant  Director,  Bureau  of  Non- 
Proliferation  Policy,  Arms  Control 

and  Disarmament  Agency 
Richard  \V.  Hoover,  Political  Adviser, 

U.S.  Mission,  Vienna 
Michael  Lawrence,  IAEA  Counselor  for 

Nuclear  Policy,  U.S.  Mission,  Vienna 
Janice  Dunn  Lee,  Special  Assistant  to 

Commissioner  de  Planque,  Nuclear 

Regulatory  Commission 
Joel  Lubenau,  Technical  Assistant  to 

Commissioner  de  Planque,  Nuclear 

Regulatory  Commission 
Thomas  G.  Martin,  Deputy  Chief  of 

Mission,  U.S.  Mission.  Vienna 
John  P.  McGuinness,  Office  of  Scientific: 

Programs,  Bureau  of  International 

Organization  Affairs,  Department  of 

State 
Antonio  F.  Perez,  Attorney  Adviser, 

Office  of  the  Legal  Adviser  to  Nuclear 

Affairs,  Department  of  State 


Marvin  Peterson,  Senior  Science 

Attache,  Safeguards  Affairs,  U.S. 

Mission,  Vienna 
Geraldine  Schuetze,  Personal  Assistant 

to  the  Chairman,  Nuclear  Regulatory 

Commission 
Theodore  S.  Sherr,  Assistant  to 

Ambassador-at-Large,  Department  of 

State 
Carlton  Stoiber,  Office  of  Nuclear 

Technology  and  Safeguards,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Richard  J.K.  Stratford,  Deputy  Assistant 

Secretary,  Nuclear  Energy  and  Energy 

Technology  Affairs,  Bureau  of  Oceans 

and  International  Environmental  and 

Scientific  Affairs,  Department  of  State 
Michael  von  Grey,  Adviser,  U.S. 

Mission,  Vienna 
William  H.  Young,  Assistant  Secretary 

for  Nuclear  Energy,  Department  of 

Energy 

Private  Sector  Adviser 

L.  Manning  Muntzing,  Doub,  Muntzing 
and  Glasgow,  Washington,  DC 

United  States  Delegation  to  the  Working 
Party  on  the  Facilitation  of 
International  Trade  Procedures,  36th 
Session,  and  Its  Subgroups  Economic 
Commission  for  Europe  (ECE),  Geneva, 
September  21-26, 1992 

Representative 

Clifford  W.  Woodward,  Jr.,  Division 
Chief,  Trade,  Facilitation  and 
Technical  Issues  Division,  Office  of 
International  Transportation  and 
Trade,  Department  of  Transportation 

Advisers 

Vicki  Hodziewich,  Customs  Attache, 

(United  States  Mission  to  the  European 
Communities.  Brussels 
William  H.  Kenworthy,  Jr.,  Data  Systems 

(Manager,  Office  of  the  Deputy 
Assistant  Secretary  for  Defense  for 
Management  Systems,  Department  of 
Defense 

Private  Sector  Advisers 

Irwin  Chmielewski,  Electronic  Data 
Systems.  Troy,  Michigan 

Thomas  P.  Cclberg,  Principal,  Price 
Waterhousc,  Washington,  DC 

Robert  Gillen,  Chairman,  ASC-X12 
Transportation  Subcommittee,  United 
Parcel  Service,  Atlanta,  Georgia 

Robert  Howell.  PAEB  Vice  Chairman, 
IBM  Corporation,  Owego,  New  York 

Robert  Hurd,  Pan  American  EDIFACT, 
Data  Interchange  Standards 
Association,  Alexandria,  Virginia 

Jeffrey  B.  Ritter,  Legal  Adviser  and  Co- 
Rapporteur  on  Legal  Questions, 
Vorys,  Sater,  Seymour  and  Pease, 
Columbus,  Ohio 


Carrie  L.  Spencer,  PAEB  Database, 
Publications  and  Maintenance 
Administrator,  EDIFACT  Technical 
Assessment  Group  Secretary/ 
Secretariat,  Alexandria,  Virginia 

Robert  K.  Windsor,  Association 
Executive,  NCITD — The  International 
Trade,  Facilitation  Council, 
Alexandria,  Virginia 

United  States  Delegation  to  the  Study 
Group  XI  and  Its  Working  Parties 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCTTT), 
International  Telecommunication 
Union  (ITU),  Geneva,  Switzerland, 
September  21-October  2, 1992 

Representative 

Otto  J.  Gusella,  Executive  Director, 
Exchange  Carrier  Standards 
Association,  Bethesda,  Maryland 

Alternate  Representative 

Kathryn  A.  Martin,  Engineer,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 

State 

Adviser 

Leslie  A.  Collica,  Computer  Scientist, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce 

Wendell  Harris,  Assistant  Chief/ 
International,  Common  Carrier 
Bureau,  Federal  Communications 
Commission 

Private  Sector  Advisers 

Elmer  R.  Hapeman,  Technical  Staff 

Member,  Bellcore,  Red  Bank,  New 

Jersey 
Harry  A.  Hetz,  Standards  Manager,  Bell 

Atlantic  Corporation,  Arlington, 

Virginia 
Jay  R.  Hilton,  Manager,  Technical 

Standards,  GTE  Telephone 

Operations,  Irving,  Texas 
Doris  S.  Lebovits,  Manager,  AT&T, 

Bedminster,  New  Jersey 
Anthony  Toubassi,  Standards  Engineer, 

MCI  International  Incorporated, 

Richardson,  Texas 

United  States  Delegation  to  the 
Permanent  Technical  Committee-1 
(PTC  -1),  the  Special  Committee  to 
Strengthen  CITEL  and  Ad  Hoc  Groups 
Organization  of  American  States  (GAS). 
Inter-American  Telecommunication 
Conference  (CITEL),  Montevideo, 
Uruguay,  September  21-October  2, 
1992 

Representative 

Gary  M.  Fereno,  Director  for  QTEL  and 
CCiri  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 

State 
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Alternate  Representative 

William  F.  Moran.  Policy  Specialist, 
Office  oflntemational  Affairs, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Advisers 

Doreen  Bogdan,  Telecommunications 
Policy  Specialist,  National 
Telecommunications  and  Information 
Administration.  Department  of 
Commerce 

Douglas  V.  Davis,  Attorney/ Advisor, 
Federal  Communications  Commission 

Harold  G.  Kimball,  Director, 
International  Technology  & 
Regulation  Division,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

Raymond  Crowell,  Director,  Strategic 
Planning,  Comsat  Corporation, 
Washington,  DC 

Cecil  Crump,  Manager.  International 
Development.  AT&T,  Morristown, 
New  Jersey 

David  Fine,  Manager,  Standards  & 
Development,  Southwest  Bell 
Corporation,  Washington,  DC 

Thomas  J.  Plevyak,  Manager, 
International  Standards,  Bell  Atlantic 
Corporation,  Arlington,  Virginia 

United  States  Delegation  to  the  Study 
Group  III  Working  Parties  3  &  6  of  the 
International  Telegraph  and  Telephone 
Consultative  Conunittee  (CCITT), 
International  Telecommunication 
Union  (ITU),  Geneva,  Switzerland. 
September  28-October  2, 1992 

Pepresentative 

Earl  S.  Barbely,  Director, 

Telecommunications  and  Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

Wendell  Harris,  Assistant  Chief/ 
International  Common  Carrier  Bureau, 
Federal  Communications  Commission 

William  Kirsch,  Deputy  Assistant 
Bureau  Chief/International,  Federal 
Communications  Commission 

Victor  Muller,  Consultant,  Bureau  of 
International  Communications  and 
Information  Policy,  U.S.  Department 
of  State 

Private  Sector  Advisers 

Donald  P.  Casey,  Director,  Regulatory, 

AT&T  Easy  Link,  Parsippany,  New 

Jersey 
Robert  Madden,  Manager,  American 

Telephone  and  Telegraph  Co., 

Morristown,  New  Jersey 


Mark  Niebert,  Manager,  COMSAT. 

Washington,  DC 
Philip  Onstad,  Consultant,  International 

Communications  Association, 

Washington,  DC 
Marcel  E.  Scheidegger,  MQ 

International,  Rye  Brook,  New  York 
Richard  W.  Stone,  Cable  and  Wireless 

Communications,  Vienna,  Virginia 

United  States  Delegation  to  the  Group 
of  Experts  on  the  Periodic  Survey  of  the 
Chemical  Industry  18th  Meeting  and 
the  Working  Party  on  the  Chemical 
Industry,  2nd  Session,  Economic 
Commission  for  Europe  (ECE),  Geneva, 
October  6-9, 1992 

Bfpn'sentative 

Christina  Bolton,  Deputy  Assistant 
Secretary,  Basic  Industries, 
Department  of  Commerce 

Altt'rnate  Representative 

Vincent  J.  Kamenicky,  Senior  Chemical 
Adviser,  Office  of  Materials, 
Machinery  and  Chemicals, 
Department  of  Commerce 

Adviser 

Michael  T.  Barry,  U.S.  Mission,  Geneva 

Private  Sector  Adviser 

James  K.  O'Connor,  Jr.,  Assistant 
Director  of  International  Trade, 
Chemical  Manufacturers  Association, 
Washington,  DC 

United  States  Delegation  to  the  Study 
Group  1  Working  Parties  1,  2,  and  3  of 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  International 
Teleconununication  Union  (ITU), 
Geneva,  Switzerland,  October  12-16, 
1992 

Representative 

Douglas  V.  Davis,  Attorney  Advisor, 
Common  Carrier  Bureau,  Federal 
Communications  Commission 

Adviser 

Granger  Kelly,  Electrical  Engineer, 
Interoperability  and  Standards  Office, 
Defense  Communication  Agency, 
Department  of  Defense 

Private  Sector  Advisers 

Sandra  J.  Bums,  District  Manager, 

Bellcore,  Morristown,  New  Jersey 
Anita  F.  Kaufman,  Senior  Staff 

Specialist.  MQ  International,  Rye 

Brook,  New  York 
Thanos  Kiprios,  Senior  Standards 

Engineer,  COMSAT.  Washington,  DC 
Ben  C.  Levitan,  Engineer,  Aeronautical 

Radio,  Incorporated,  Annapolis, 

Maryland 
Robert  Madden,  Manager,  AT&T. 

Morri.slown.  New  Jersey 


Robert  J.  Smith,  Director,  International 

Standards,  NYNEX  Corporation. 

White  Plains,  New  York 
Blake  Wattenbarger,  Engineering 

Supervisor,  AT&T  Bell  Laboratories, 

Holmdel,  New  Jersey 

United  States  Delegation  to  the 
International  Lead  and  Zinc  Study 
Group  (ILZSG).  37lh  Session,  Vienna, 
Octoberl  5-2 1,1992 

Representative 

David  A,  Larrabce,  Lead  and  Zinc 
Industry  Specialist,  Metals  Branch, 
Department  of  Commerce 

Alternate  Representative 

Robert  J.  McSwain,  International 
Economist,  Office  of  International 
Commodities,  Bureau  of  Economic 
and  Business  Affairs.  Department  of 
State 

Government  Adviser 

James  H.  Jolly.  Commodity  Specialist, 
Bureau  of  Mines,  Department  of  the 
Interior 

Private  Sector  Advisers 

Richard  Bauer,  Jr..  Vice  President. 

Eastern  Alloys.  Maybrook,  New  York 
Salvatore  P.  Ciccolella,  Vice  President. 

Commercial,  Big  River  Minerals 

Corporation,  St.  Louis,  Missouri 
James  M.  Cowley,  Director,  Concentrate 

Sales.  Kennecott  Corporation,  Salt 

Lake  City,  Utah 
Michael  L.  Deelo,  National  Accounts 

Manager,  Zinc  Corporation  of 

America,  Monaca.  Pennsylvania 
Robert  A.  Flake,  President,  Metal 

Operations.  Dresser  Industries, 

Hc'uston,  Texas 
James  P.  Monaghan,  Alran  Aluminum 

Corporation.  Washington,  District  of 

Columbia 
Stanley  Neomonitis,  Clarendon  Limited, 

Stamford,  Connec  ticut 
Larry  Stoehr,  Sales  Manager.  The  Doe 

Run  Company,  St.  Louis,  Missouri 

United  States  Delegation  to  the 
Standing  Conmiittee  on  Commodities. 
First  Session,  United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD),  Geneva,  October  19-23, 
1992 

Reprf'sentative 

Duane  E.  Sams,  Director,  Commodity 
Policy,  Office  of  the  United  States 
Trade  Representative 

Alternate  Representatives 

David  A.  Cammarota,  Senior  Industry 
Analyst,  Nonferrous  Division, 
International  Trade  Administration, 
Department  of  Commerce 
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John  L.  Carwile,  International 
Economist,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Advisers 

G.  Clay  Nettles,  Economic  Counselor, 
United  States  Mission  to  the  European 
Office  of  the  United  Nations  and 
Other  International  Organizations, 
Geneva 

Robert  Konrath,  Economics  Officer, 
United  States  Mission,  Geneva 

Private  Sector  Adviser 

Mark  W.  Seetin,  Vice  President 
Government  Affairs,  New  York 
Mercantile  Exchange,  New  York,  New 
York 

United  States  Delegation  to  the 
Intergovernmental  Group  on  Hard 
Fibers,  26th  Session,  Committee  on 
Commodity  Problems,  Food  and 
Agriculture  Organization  (FAO),  Rome, 
October  20-23, 1992 

Bepresentative 

Jon  J.  Manger,  International  Economist, 
Primary  Commodities  Division, 
Department  of  Commerce 

Alternate  Representative 

Harry  C.  Mussman,  Agricultural 
Attache,  United  States  Mission  to  the 
United  Nations  Agencies  for  Food  and 
Agriculture,  Rome 

Private  Sector  Advisers 

Roger  Bixler,  Vice  President.  Purchasing 
and  Transportation,  Bloxsom  and 
Company,  Michigan  City,  Indiana 

Loyal  Leitgen,  Director  of  International 
Marketing,  Universal  Cooperatives, 
Incorporated,  Minneapolis,  Minnesota 

United  States  Delegation  to  the 
Regional  Telecommunications 
Development  Conference  for  Arab 
States,  International 
Telecommunication  Union  (ITU),  Cairo, 
Egypt,  October  25-29, 1992 

Representative 

The  Honorable  Bradley  P.  Holmes, 
United  States  Coordinator  and 
Director,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representative 

Jean  Prewitt,  Associate  Administrator, 
Office  of  International  Affairs, 
National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce 

Advisers 

Doreen  Bogdan,  Telecommunications 
Policy  Specialist,  Office  of 
International  Affairs,  National 


Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Maureen  Murray,  Economics  Officer, 
American  Embassy,  Cairo 

Walter  H.  Manger,  International 
Relations  Officer,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Private  Sector  Advisers 

Oliver  Dziggel,  President,  Enterprise 
Development  International,  Inc., 
Bethesda,  Maryland 

Carmine  Taglialatela,  Jr.,  Executive 
Staff,  International  Regulatory  Affairs, 
MCI  Telecommunications 
Corporation,  Washington,  DC 

United  States  Delegation  to  the  Interim 
Meeting  of  Study  Group  VII  of  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT), 
International  Telecommunication 
Union  (ITU),  Geneva,  Switzerland, 
October  26-30, 1992 

Representative 

Gary  M.  Fereno,  Director  for  Citel  and 
CCnr  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Steven  Perschau,  Senior  Engineer, 
National  Communication  System 

Dale  Walters,  Computer  Scientist, 
Computer  System  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce 

Private  Sector  Advisers 

Edmond  J.  Blouston,  Managing  Director, 

GTECH  Corporation,  Warwick,  Rhode 

Island 
Fred  M.  Burg.  Supervisor,  Standards, 

AT&T  Bell  Laboratories,  Holmdel, 

New  Jersey 
Richard  W.  Jesmajian,  Technical  Staff, 

AT&T  Bell  Laboratories,  Holmdel, 

New  Jersey 
Ben  C.  Levitan,  Engineer.  ARINC, 

Annapolis,  Maryland 
James  R.  Moulton,  President,  Open 

Network  Solutions,  Inc.,  Sterling, 

Virginia 
Mark  W.  Neibert,  Manager,  International 

Standards,  COMSAT,  Washington,  DC 

United  States  Delegation  to  the 
Technical  Sub-Group  on  Controls, 
International  Coffee  Organization 
(ICO),  London,  October  26-30, 1992 

Representative 

Ralph  Ives,  Director  for  Andean  Affairs, 
Office  of  the  United  States  Trade 
Representative,  Executive  Office  of 
the  President 


Alternate  Representative 

William  Slyne,  Director,  Trade  Programs 
Division,  Office  of  Commercial 
Operations,  United  States  Customs 
Service 

Advisers 

Greg  S.  Burton,  International  Economist, 
Office  of  Food  Policy  Programs, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Michael  Glover,  Economics  Officer, 
United  States  Embassy,  London 

Private  Sector  Advisers 

Paul  Burkhardt,  Maxwell  House  CoHee 

Company,  White  Plains,  New  York 
Dale  Christensen,  Cargill  Coffee  PLC, 

Surrey,  United  Kingdom 
Robert  F.  Phillips,  Operations  Manager, 

Louis  I>eyfus  Coffee  Company, 

Wilton,  Connecticut 

United  States  Delegation  to  the  11th 
Annual  Meeting  of  the  Conunission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  and  the 
Scientific  Committee,  Hobart, 
Tasmania,  October  26-November  6, 
1992 

Representative 

Raymond  V.  Amaudo,  Division  of  Polar 
Affairs,  Office  of  Oceans  and  Fisheries 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  Stale 

Advisers 

John  Bengston,  Northwest  Marine 
Mammal  Laboratory,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Kevin  Chu,  Office  of  Oceans  and 
Fisheries  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Rennie  Hoh,  Southwest  Fisheries 
Center,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

John  McGruder,  Director,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affiairs, 
Department  of  State 

Robert  Otto,  Alaska  Fisheries  Center, 
National  Marine  Fisheries  Service, 
Kodiak,  Alaska 

Polly  Penhale,  Program  Manager,  Polar 
Biology  Program,  Division  of  Polar 
Programs,  National  Science 
Foundation 

Robin  Tuttle,  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 


Private  Sector  Advisers 

Paul  Duffy,  Golden  Shamrock,  Inc., 

Kodiak,  Alaska 
Beth  Marks,  Sierra  Club,  Washington, 

DC 

United  States  Delegation  to  the  Twelfth 
Regular  Session  of  the  Inter- American 
Drug  Abuse  Control  Commission 
(CICAD),  Organization  of  American 
States.  Washington,  October  27-30, 
1992 

Representative 

The  Honorable  Paula  F.  Hawkins,  U.S. 
Principal  Representative  to  CICAD, 
Inter-American  Drug  Abuse  Control 
Commission,  Winterpark.  Florida 

Alternate  Representatives 

Sara  Horsey-Barr,  United  States 
Permanent  Mission.  Organization  of 
American  States 

R.  Grant  Smith,  Acting  Assistant 
Secretary  of  State,  Bureau  of 
International  Narcotics  Matters, 
Department  of  State 

Advisers 

Elizabeth  Carroll,  Office  of  Program 

Management,  Bureau  of  International 

Narcotics  Matters.  Department  of 

State 
Margaret  Grove,  Narcotics  and 

Dangerous  Drugs  Section.  Department 

of  Justice 
Richard  Hines,  United  States  Permanent 

Mission.  Organization  of  American 

States 
Carolyn  Hoffman,  Chief,  Statistical 

Analysis  Unit,  Drug  Enforcement 

Administration 
Arthur  Houghton,  Office  of  the  Deputy 

Director  for  Demand  Reduction, 

Office  of  National  Drug  Control  Policy 
Michael  Houlahan,  Office  of  Policy 

Guidance,  United  States  Information 

Agency 
John  A.  Hughes,  Office  of  International 

Programs,  Drug  Enforcement 

Administration 
Lester  Joseph,  Money  Laundering 

Section,  Department  of  Justice 
Helene  Kaufman,  Bureau  for  Program 

and  Policy  Coordination,  Agency  for 

International  Development 
Moira  O'Brien.  Office  of  International 

Programs,  National  Institute  of  Drug 

Abuse 
Juan  Marrero,  Asset  Forfeiture  Office, 

Department  of  Justice 
Harry  Matz,  Narcotics  and  Dangerous 

Drugs  Section,  Department  of  Justice 
Keri  Parham,  Unitecl  States  Permanent 

Mission,  Organization  of  American 

States 
Geoffrey  Roehm.  Special  Agent  in 

Charge.  International  Enforcement 

Branch,  Bureau  of  Alcohol,  Tobacco 
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and  Firearms.  Department  of  the 

Treasury 
Dennis  Skocz.  United  States  Permanent 

Mission,  Organization  of  American 

States 
tDavid  Van  Valkenberg,  Office  of  Policy 

Planning  Coordination,  Bureau  of 

Inter-American  Affairs,  Department  of 

State 
Elizabeth  Ward,  Office  of  International 

Affairs,  Department  of  Education 
Mary  Lee  Warren,  Chief,  Naicetics  and 

Dangerous  Drugs  Section,  Department 

of  Justice 

United  States  Delegation  to  the  Steel 
Committee.  4l8t  Meeting,  Organization 
for  Economic  Cooperation  and 
Development  (OECD),  Paris,  October 
28-29, 1992 

Representative 

Joseph  S.  Papovich,  Director  for  Steel 
Trade  Policy,  Office  of  the  United 
States  Trade  Representative, 
Executive  Office  of  the  President 

Alternate  Representative 

Robert  C.  Reiley,  Director,  Office  of 
Materials,  Machinery,  and  Chemicals, 
Department  of  Commerce 

Advisers 

Margaret  Jones,  Deputy  Chief,  Office  of 

Special  Trade  Activities,  Bureau  of 

Economic  and  Business  Affairs, 

Department  of  State 
Holly  Kuga.  Director,  Office  of 

Agreements  and  Compliance, 

Department  of  Commerce 
Jane  Richards,  International  Economist. 

Office  of  International  Labor, 

Department  of  Labor 

Private  Sector  Advisers 

Frank  Fenton,  Senior  Vice  President, 
American  Iron  and  Steel  Institute, 
Washington,  District  of  Columbia 

Peter  Mulloney,  Vice  President  and 
Assistant  to  the  Chairman,  USX 
Corporation.  Pittsburgh.  Pennsylvania 

John  J.  Sheehan.  Director  of  Legislative 
Affairs,  United  Steel  Workers  of 
America,  Washington,  District  of 
Columbia 

United  States  Delegation  to  the  20th 
Annual  Meeting  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT),  Madrid.  Spain. 
October  28-November  13, 1992 

Commissioners 

The  Honorable  Carmen  J.  Blondin, 
United  States  Commissioner  (Head  of 
Delegation),  Deputy  Assistant 
Secretary  for  International  Interests, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 


The  Honorable  Michael  B.  Montgomery. 

United  States  Commissioner.  M.B. 

Montgomery  Law  Corporation.  City  of 

Industry,  California 
The  Honorable  Lee  Weddig,  United 

States  Commissioner,  National 

Fisheries  Institute,  Washington,  DC 

Congressional  Staff  Advisers 

Jean  Flemma.  Committee  on  Merchant 
Marine  and  Fisheries,  House  of 
Representatives.  United  States 
Congress 

James  McCallum,  Committee  on 
Merchant  Marine  and  Fisheries, 
House  of  Representatives.  United 
States  Congress 

Rodney  Moore.  Committee  on  Merchant 
Marine  and  Fisheries,  House  of 
Representatives,  United  States 
Congress 

Advisers 

Bradford  E.  Brown,  Director,  Southeast 
Fisheries  Center,  National  Marine 
Fisheries  Center,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Paula  Doyle,  Economic  Officer.  United 
States  Embassy.  Madrid 

William  Folsom.  Foreign  Affairs 
Specialist.  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Brian  S.  Hallman.  Deputy  Director, 
Office  of  Fisheries  Affairs,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Department  of  State 

Mariam  McCall.  General  Counsel, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Richard  Schaefer,  Director,  Office  of 
Fisheries  Conservation  and 
Management,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Richard  B.  Stone,  Fishery  Management 
Specialist,  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Private  Sector  Advisers 

John  M.  Dean,  Professor  of  Marine 

Science,  University  of  South  Carolina. 

Columbia,  South  Carolina 
John  Hoey,  Executive  Director. 

Bluewater  Fishermen's  Association. 

Arlington.  Virginia 
Gilbert  Radonski.  Mid-Atlantic  Fisheries 

Management  Council.  Washington, 

DC 
Richard  Ruais,  Executive  Director.  East 

Coast  Tuna  Association,  Boston, 

Massachusetts 
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Steven  Sloan,  Confederation  of 
Associations  of  Atlantic  Charterboats 
and  Captains,  New  York,  New  York 

Michael  Sutton,  World  Wildlife  Fund, 
Washington,  DC 

United  States  Delegation  to  the  Working 
Party  on  Coal,  Second  Session, 
Economic  Commission  for  Europe 
(ECE),  Geneva,  November  2-4, 1992 

Fepresentative 

Miles  Greenbaum,  International 
Programs  Manager,  Office  of  Fossil 
Energy.  Department  of  Energy 

Private  Sector  Advisers 

Thomas  Hite,  President,  Hite 

Operations,  Inc.,  Evansvilie,  Indiana 
Moya  Phelleps,  Executive  Director,  Coal 

Exporters  Association.  Washington. 

DC 
Susan  Wingfield,  Louisiana  Task  Force 

of  Maritime  Industry.  Baton  Rouge, 

LA 

United  States  Delegation  to  Fostering 
Competitive  Services  Sectors  in 
Developing  Countries:  Shipping,  First 
Session,  Standing  Committee  on 
Developing  Services  Sectors,  Trade  and 
Development  Board,  United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD),  Geneva,  November  2-6, 
1992 

Representative 

Stephen  M.  Miller,  Office  of  Maritime 
and  Land  Transport,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Private  Sector  Advisers 

Philip  J.  Loree,  Chairman,  Federation  of 
American  Controlled  Shipping.  New 
York.  New  York 

Donald  L.  O'Hare,  Sea-Land 
Corporation,  Iselin,  New  Jersey 

United  States  Delegation  to  the 
Eighteenth  Assembly  of  Parties  of  the 
International  Telecommunication 
Satellite  Organization  (INTELSAT), 
Sydney,  Australia,  November  3-6, 1992 

Representative 

The  Honorable  Bradley  P.  Holmes, 
United  States  Coordinator  and 
Director,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representatives 

Michael  T.N.  Fitch,  Deputy  United 

States  Coordinator  and  Director, 

Bureau  of  International 

Communications  and  Information 

Policy,  Department  of  State 
Steven  W.  Lett.  Director  for  Satellite  and 

Cable  Policy,  Bureau  of  International 


Communications  and  Information 
Policy,  Department  of  State 

Congressional  Staff  Advisers 

Suzan  M.  Andross.  Staff  Consultant. 
Committee  on  Foreign  Affairs.  House 
of  Representatives,  United  States 
Congress 

R.  Michael  Finley,  Deputy  Chief  of  Staff, 
Committee  on  Foreign  Affairs.  House 
of  Representatives,  United  States 
Congress 

Richard  W.  McBride.  Staff  Consultant. 
Committee  on  Foreign  Affairs,  House 
of  Representatives.  United  States 
Congress 

Kennon  H.  Nakamura,  Staff  Consultant. 
Committee  on  Foreign  Affairs,  House 
of  Representatives.  United  States 
Congress 

Advisers 

James  L.  Ball.  Deputy  Director.  Office  of 
International  Communications, 
Federal  Communications  Commission 

Doreen  T.  Bogdan,  Senior  Policy 
Analyst,  Office  of  International 
Affairs,  National  Teleijommunications 
and  Infonnation  Administration, 
Department  of  Commerce 

Mindel  De  La  Torre,  Senior  Attorney- 
Advisor,  Office  of  the  Chief  Counsel, 
National  Telecommunications  and 
Information  Administration, 
Dfjpartment  of  Commerce 

C.  Steven  McCann,  Political  Officer, 
United  States  Consulate,  Sydney 

Jean  Prewitt,  Associate  Administrator 
for  International  Affairs,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

Betty  C.  Alewine,  President,  Comsat 

World  Systems,  Communications 

Satellite  Corporation 
Maury  J.  Me<:hanick,  Vice  President, 

International  and  Regulatory  Affairs, 

Comsat  World  Systems, 

Communications  Satellite  Corporation 
Timothy  S.  Shea,  Director,  Intelsat 

Affairs,  Comsat  World  Systems, 

Communications  Satellite  Corporation 

United  States  Delegation  to  the  Limited 
North  Atlantic  Regional  Air  Navigation 
Conference,  International  Gvil 
Aviation  Organization  (ICAO),  Cascais, 
Portugal,  November  3-18, 1992 

Representative 

Daniel  C.  Beaudette,  Deputy  Associate 
Administrator  for  Regulation  and 
Certification,  Federal  Aviation 
Administration,  Department  of 
Transportation 


Alternate  Representative 

William  F.  Price,  Manager,  International 
Procedures  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Advisers 

Melvin  R.  CuUi,  Manager,  International 
Telecommunications  Networks, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Robert  R.  Grimes,  Manager,  Reduced 
Vertical  Separation  Implementation 
Program,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Peter  A.  Kacerquis,  Advisor  on 
International  Research  and 
Development,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Daniel  Lemon.  Director,  International 
Search  and  Rescue  Programs, 
Commandant,  United  States  Coast 
Guard,  Department  of  Defense 

Michael  Pumphrey,  Advisor  on 
International  Air  Traffic  Services, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Gerald  L.  Richard,  Section  Supervisor, 
Atlantic/European  Section,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Jerald  Uecker,  Program  Leader. 
International  Aviation,  National 
Weather  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Adviser 

Richard  K.  Covell,  Director  of  Oceanic 
Planning  and  International 
Coordination,  Aeronautical  Radio, 
Inc.,  Annapolis,  Maryland 

United  States  Delegation  to  Non-Debt- 
Creating  Finance  for  Development:  New 
Mechanisms  for  Increasing  Investment 
and  Financial  Flows,  First  Session,  Ad 
Hoc  Working  Group  on  Investment  and 
Financial  Flows,  Trade  and 
Development  Board,  United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD),  Geneva.  November  9-13, 
1992 

Representative 

G.  Clay  Nettles,  Economic  Counselor, 
United  States  Mission,  Geneva 

Alternate  Representative 

Raymond  G.  McGrath,  Office  of 
investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

Robert  Konrath,  Economics  Oflicer. 
United  States  Mission,  Geneva 
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Elizabeth  W.  Shelton.  OfHce  of 
International  Economic  Policy, 
Bureau  of  International  Organization 
Affairs,  Department  of  State 

Private  Sector  Adviser 

John  Charlton,  Managing  Director, 
Chase  Manhattan  Bank,  New  York 

United  States  Delegation  to  the 
Seventeenth  Antarctic  Treaty 
Consultative  Meeting,  Venice,  Italy, 
November  9-20, 1992 

Representative 

R.  Tucker  Scully,  Director,  Office  of 
Oceans  Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Advisers 

Raymond  V.  Amaudo,  Division  of  Polar 

Affairs,  Bureau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs,  Department  of  State 
John  Behrendt,  United  States  Geological 

Survey,  Department  of  the  Interior, 

Denver,  Colorado 
Robert  J.  Hofman,  Marine  Mammal 

Commission 
James  Hughes,  Director  of  Congressional 

Affairs,  Department  of  the  Interior 
Jeffrey  D.  Kovar,  Office  of  the  Legal 

Adviser,  Department  of  State 
Thomas  Laughlin,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 
Brian  Muehling,  Office  of  International 

Activities,  Environmental  Protection 

Agency 

Private  Sector  Advisers 

Ron  Naveen,  Oceanities  Foundation, 

Cooksville.  Maryland 
Susan  Sabella,  Greenpeace,  Washington, 

DC 
Darrell  Schoeling,  Travel  Dynamics, 

New  York,  New  York 
Jack  Talmadge,  Division  of  Polar 

Programs,  National  Science 

Foundation,  Washington,  DC 

United  States  Delegation  to  the 
Chemicals  Group  and  Management 
Committee,  19th  Joint  Meeting, 
Environment  Policy  Committee  (EPOC), 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris, 
November  10-13, 1992 

Fepresentative 

Linda  J.  Fisher,  Assistant  Administrator, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency 

Advisers 

Charles  Auer,  Director,  Existing 
Chemicals  Assessment  Division, 
Environmental  Protection  Agency 


Mark  A.  Greenwood,  Director,  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency 

Breck  Milroy,  Office  of  Environmental 
Protection,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

David  A.  Ogden,  Office  of  International 
Activities,  Environmental  Protection 
Agency 

Private  Sector  Advisers 

Fran  Irwin,  Senior  Associate, 
Conservation  Foundation, 
Washington,  DC 

Kenneth  Murray,  Exxon  Corporation, 
East  Brunswick,  New  Jersey 

United  States  Delegation  to  the  Tenth 
Meeting  of  the  Monitoring  Committee 
on  the  Action  Plan  for  the  Caribbean 
Environment  Program  (CEP)  and 
Special  Meeting  of  the  Bureau  of  the 
Contracting  Parties  to  the  Convention 
for  the  Protection  and  Development  of 
the  Wider  Caribbean  Region 
(Cartagena),  United  Nations 
Environment  Program  (UNEP), 
Kingston,  Jamaica,  November  11-13, 
1992 

Bepresentative 

Robert  C.  Blumberg,  Office  of  Oceans 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Advisers 

Kevin  C.  Chu,  Office  of  Oceans  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Pedro  Gelabert.  Office  of  International 
Activities,  Environmental  Protection 
Agency 

Timothy  J.  Kasten,  Office  of  Water, 
Environmental  Protection  Agency 

Sean  D.  Murphy,  Attorney-Adviser  for 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Office  of  the  Legal  Adviser, 
Department  of  State 

Arthur  Patterson,  Office  of  the  Deputy 
Assistant  Secretary  for  International 
Interests,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Rohena  Betancourt,  Secretary  of 
Environmental  Affairs,  Government  of 
the  Territory  of  Puerto  Rico,  San  Juan, 
Pue'  0  Rico 

Lavem  Ragster,  University  of  the  Virgin 
Islands.  St.  Thomas,  Virgin  Islands 


United  States  Delegation  to  the  Inter- 
American  Conference  of  Ministers  of 
Labor,  Organization  of  American  States 
(GAS),  Guatemala  Qty,  Guatemala. 
November  11-13, 1992 

Representative 

The  Honorable  Delbert  Spurlock, 
Deputy  Secretary  of  Labor, 
Department  of  Labor 

Alternate  Representatives 

John  Ferch,  Ambassador.  Director, 

Office  of  Foreign  Relations, 

Department  of  Labor 
James  Michel,  Ambassador,  Director, 

Bureau  For  Latin  America  and  The 

Caribbean.  Agency  for  International 

Development 
Barbara  Bowie-Whitman,  Economic 

Counselor,  United  States  Mission  to 

the  Organization  of  American  States, 

Department  of  State 

Advisers 

Peter  Accolla.  Latin  American/ 

Caribbean  Advisor.  Department  of 

Labor 
John  Beverly.  Senior  Analyst. 

Employment  and  Training 

Administration.  Department  of  Labor 
Donald  R.  Knight.  Labor  Attache, 

American  Embassy,  Guatemala  Citv 
Jorge  Perez  Lopez,  Director.  Office  of 

International  Economic  Affairs. 

Department  of  Labor 
Lester  P.  Slezak.  Regional  Labor 

Adviser.  Latin  America  Region. 

Department  of  State 

Private  Sector  Advisers 

William  Doherty.  Executive  Director, 
American  Institute  of  Free  Labor 
Development.  AFL/CIO,  Washington, 
DC 

Katherine  Hagen.  Director,  Federal 
Government  Affairs,  AT&T. 
Washington.  DC 

David  M.  Jessup,  Director.  Human  and 
Trade  Union  Rights.  American 
Institute  of  Free  Labor  Development, 
AFL/aO.  Washington,  DC 

United  States  Delegation  to  the 
International  Rubber  Study  Group, 
34th  Assembly,  Singapore,  November 
12-21, 1992 

Representative 

Daniel  L.  Holtzman.  International 
Economist,  Bureau  of  Economic  and 
Business  Affairs.  Department  of  State 

Alternate 

Bruce  J.  Levine,  Economic  Officer, 
United  States  Mission,  Singapore 

Private  Sector  Advisers 

Erie  P.  Bierrie,  Chairman.  Andrew  Weir 
Commodities,  Inc.,  Jersey  City,  New 
Jersey 
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Mark  R.  Blitstein,  Director,  Goodyear 

Tire  and  Rubber  Company,  Akron, 

Ohio 
Patricia  A.  Borino,  Cargill,  Inc.,  New 

York,  New  York 
Ross  Miller,  Manager,  Uniroyal- 

Goodrich  Tire  Company,  Akron,  Ohio 
Frank  J.  Raniolo,  President,  Alcan 

Rubber  and  Chemical,  Inc.,  New  York, 

New  York 
Stanley  M.  Schultz,  Operations  Director, 

Bridgestone/Firestone  Inc.,  Singapore 
Richard  A.  Stauffer,  Manager,  World 

Rubber  Operations,  Cargill,  Inc., 

Singapore 
Peter  Tan,  Purchasing  Director, 

Goodyear  Orient  Company,  Sinj^apore 
Kip  Tobin,  E.P.  Lambert,  Akron,  Ohio 
Tom  Will,  Goodyear  Tire  and  Rubber 

Company,  Akron,  Ohio 
Hoyt  M.  Wells,  President  and  Chief 

Operating  Officer,  Goodyear  Tire  and 

Rubber  Company,  Akron,  Ohio 

United  States  Delegation  of  the  Sixth 
Intergovemincntal  Meeting  on  the 
Action  Plan  for  the  Caribbean 
Environment  Program  (CEP)  and  Third 
Meeting  of  the  Contracting  Parties  to 
the  Cartagena  Convention,  United 
Nations  Environment  Program  (UNEP), 
Kingston,  Jamaica,  November  16-18, 
1992 

B-.'preser.tative 

R.bert  C.  Biumberg,  Office  of  Oceans 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  Stale 

Advisers 

Rohena  Betancourt,  Secretary  of 

Environmental  Affairs,  Government  of 

the  Territory  of  Puerto  Rico.  San  Juan. 

Puerto,  Rico 
Kevin  C.  Chu.  Office  of  Oceans  Affairs, 

Bureau  of  Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Pedro  Gelabert.  Office  of  International 

Activities,  Environmental  Protection 

Agency 
Timothy  J.  Kasten,  Office  of  Water, 

Environmental  Protection  Agency 
Sean  D.  Murphy,  Attorney-Adviser  for 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Office  of  the  Legal  .Adviser. 

Department  of  State 
Arthur  Patterson,  Office  of  the  Deputy 

A.ssistant  Secretary  for  International 

Interests,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 

Private  Sector  Adviser 

Lavern  Ragster,  University  of  the  Viigin 
Island,  St.  Thomas.  Vir>;in  Islands 


United  States  Delegation  to  the  29th 
Meeting  of  the  Pan  American  Institute 
of  Geography  and  History  (PAIGH), 
Organization  of  American  States  (OAS), 
Santo  Domingo,  Dominican  Republic, 
November  16-20, 1992 

Bepresentative 

Clarence  W.  Minkel.  President,  PAIGH, 
Chairman,  United  States  National 
Section,  PAIGH,  University  of 
Tennessee,  Knoxville,  Tennes.see 

Alternate  Representatives 

Poter  F.  Bermel,  Vice  Chairman,  United 
States  National  Section,  PAIGH, 
United  States  Geological  Survey. 
Department  of  the  Interior 

Margarita  Riva-Geoghegan,  United 
States  Alternate  Representative  to  the 
Organization  of  American  Stales, 
Department  of  State 

Richard  D.  Sanchez,  Executive 
Secretary,  United  States  National 
Section,'PAIGH,  United  States 
Geological  Survey,  Department  of  the 
Interior 

Advisers 

Alvaro  F.  Espinosa,  United  States 
Geological  Survey,  Denver,  Colorado 

Paul  L.  Peeler,  Jr.,  Defense  Mapping 
Agency,  Department  of  Defense 

Private  Sector  Advisers 

Ernst  C.  Griffin,  San  Diego  State 
University,  San  Diego,  Qilifomia 

John  F.  Schwalier,  University  of  Florida, 
Gainesville,  Florida 

United  States  Delegation  to  the  Ad  Hoc 
Working  Group  on  Trade  Efficiency, 
First  Session.  Trade  and  Development 
Board,  United  Nations  Conference  on 
Trade  and  Development  (UNCTAD), 
Geneva,  November  16-20, 1992 

Representatives 

Elizabeth  W.  Shelton,  Deputy  Director, 
Office  of  International  Economic 
Policy.  Bureau  of  International 
Organization  Affairs,  Depiirtment  of 
State 

Alternate  Rvpresentative 

Riy  vanRaalfe,  Acting  Deputy  Assistant 
Administrator,  Bureau  of  Private 
Enterprise.  United  States  Agency  for 
International  Development 

Advisers 

Vicl.i  Hndzie'.vic.h,  Customs  Attache, 

United  States  Mission  to  the  European 

Community.  Bnis.sels 
Robtrt  Konrath.  Economic  Officer. 

United  States  Mission.  Q^neva 
G.  Clay  Nettles.  Economic  Counselor, 

United  States  Mission,  Geneva 


Private  Sector  Advisers 

Lynne  Gallagher,  Director  of  Regulatory 
Affairs,  Spring.  Inc..  Reston,  Virginia 

Ronald  Poole.  Executive  Assistant  to  the 
Mayor  of  Columbus.  Columbus,  Ohio 

Jeffrey  Ritter.  Attorney.  Vorys,  Sater, 
Seymour  and  Pease.  Columbus,  Ohio 

United  States  Delegation  to  the 
Maritime  Transport  Committee, 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris, 
November  23-24, 1992 

Representative 

Geoffrey  Ogden.  Director.  Office  of 
Maritime  and  Land  Transport,  Bureau 
of  Economic  and  Business  Affairs. 
Department  of  State 

Alternate  Representative 

Ralph  Edwards,  Office  of  International 
Affairs,  Maritime  Administration. 
Department  of  Transportation 

Private  Sector  Advisers 

Philip  J.  Loree.  Chairman.  Federation  of 
American  Controlled  Shipping.  New 
York,  New  York 

Peter  D.  Prowitt,  American  President 
Lines,  Limited,  Washirvgton.  DC 

L'nitcd  States  Delegation  to  the  Working 
Group  on  Insurance  Statistics.  19th 
Session.  November  23.  and  Insurance 
Committee.  50th  Session.  November  24- 
25.  Oi-ganization  for  Economic 
Cooperation  and  Development  (OECD). 
Pans,  November  23-25, 1992 

Representative 

M.  Bru(.e  M(_-\dam.  Industry  Specialist. 
Office  of  Finance,  International  Trade 
Administration.  Department  of 

Comniiirce 

Adviser 

Kathleen  Reddy.  United  Slates  Mission 
to  the  Organization  for  Economic 
Cooperation  and  Development.  Paris 

Private  Sector  Advisers 

Janet  Belkin,  Professor,  College  of 
Insurance,  Merrick,  New  York 

Kevin  T.  Cronin,  Washington  Counsel. 
National  Association  of  Insurance 
Commissioners.  Washington,  DC 

Gt^orge  H.  Henry,  Vice  President. 
Federal  Relations.  American 
Insurance  As.sociation.  Washington. 
DC 

Hans  Miller,  Vice  President  for 
International  Development.  Hartford 
Fire  International.  Hartford, 
Connecticut 

David  Walsh.  Director,  Insurance 
Division.  Department  of  Commerce, 
State  of  Alaska.  Anchorage,  Alaska 
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United  States  Delegation  to  the 
Diplgmatic  Gm&rence  to  Cdosider 
Draft  Phrtocob  to  the  rnternational 
Convention  on  Civil  Liahih'ty  for  Oil 
PollutioB  Danagc  1969^  aid  Ae 
IniKnatiaaai  fwad  for  Compenntioa 
ior  Oil  Poltena  Damage,  1371, 
IntemaCiaBal  Mar  Mum  Organization 
(IMO),  London,  NoTcmber  23-27, 1992 

Bepresentative 

Daniel  F.  Sheehan,  Director,  National 
Pollution  Funds  Center,  United  States 
Coast  Guard,  Departmeirf  of 
Transportation 

Alternate  Representative 

David  J.  Kantor.  Captain,  Office  of  Chief 
Counsel,  Maritime  and  Intrmational 
Law  Division,  United  States  Coast 
Guard,  Department  of  Transportation 

Advisers 

Robert  C.  Blumberg,  Deputy  EHrector, 

Office  o£  Oceans  Law  and  Policy. 

Bureau  of  Oceans  and  liUemational 

Environmental  and  Scientific  Affairs, 

Department  of  Slate 
James  B.  Carmichael.  Captain,  National 

Pollution  Funds  Center,  United  States 

Coast  Guard,.  Department  of 

Transportation 

Private  Sector  Advisers 

Curry  Lawless^  Director,  Legislative 
Affairs,  American  Institute  of 
Merchant  Shipping,  Washington.  DC 

Sidney  Wallace,  Rear  Admiral.  Retired, 
Maritime  Law  Association,. 
Washington,  EXZ 

United  States  Delegation  to  the 
Intem^onal  Capper  Studl^  Group 
(ICSG),  Fkst  Spwkt  Sessimu  Santiago, 
November  23-27, 1982 


Representative 

Robert  C.  Reiley,  Director.  Office  of 
Materials,  Machinery,  ancf  Chemicals, 
Department  of  Commerce 

Alternate 

Robert  J.  McSwain,  International 
Economist,  Economic  Bureau, 
Department  of  State 

Advisers 

George  Coakley.  Division  of 
International  Minerak,  Bureau  of 
Mines,  Department  of  the  Interior 

Barbara  Males,  Copper  Industry 
Specialist.  Department  of  Comraarce 

Private  Sector  Advisers 

Arthur  MeiJe,  Vice  President, 

Marketing,  Phelps  Dodge  Corporation. 

Phoenix,.  Arizona 
Robert  \t.  Payne,  President*  Copper 

Developmeat  Association^  New  York, 

IfewTork 


United  States  DelegatioB  to  the  Secant 
Meeting  of  the  Aeronautical  Mobile 
Conunmrications  Panel,  IntemationaT 
Civil  Aviation  Organization  (JCAO), 
Montreal,  November  23-December  4, 
1992 

Member 

Joseph  J.  Fee,  Manager.  Oceanic 
Program,  Systems  Engineering 
Service.  Federal  Aviation 
Administration.  Department  of 
Transportation 

Advisers 

David  Anderson,  Office  of  Spectrum 

Management,  National 

Telecommumcations  and  Information 

Administration,  Deportment  of 

Commerce 
Bruce  Eckstein.  System  Engineer, 

Federal  Aviation  Administration. 

Department  of  Transportation 
Victor  E.  Foose,  Manager,  Frequency 

Engineerijig  Branch,  Federal  Aviation 

Administration,  Department  of 

Transportation 

Private  Sector  Advisers 

Lawrence  F.  Chesto.  Director. 
Telecommunications  Systems, 
Industry  Activities,  Aeronautical 
Radio,  Inc.,  Annapolis.  Maryland 

Kris  E.  Hiitchinson.  Director,  Frequency 
Management.  Industry  Activities. 
Aeronautical  Radio,  Inc..  Annapolis. 
Maryland 

United  States  Delegation  to  the  Study 
Group  4  and  Joint  Study  Groups  4  and 
9  Meetings,  IntsmatioBal  Radio 
Consultative  Committee  (CCDU. 
International  Telecammumcatioa 
Union  (ITU),  Geneva,  Switzerland; 
November  25-27, 1992 

Representatiw 

Hans  J.  Weiss,  Vice  President.  Technical 
Pohcy.  COMSAT  Laboratories, 
Clarksburg,  Maryland 

Advisory 

Eric  Bobinsky .  NASA  Lewis.  Research 

Center,  National  Aeronautics  &  Space 

Administration 
William  Long.  Defense  Information 

Systems  Administration,  Department 

of  Defense 
Thomas  Tycz,  Federal  Communications 

Commission 

Private  Sector  Advisers 
Enrique  Cuevas,  AT&T  Bell 

Laboratories,  Hohndel,  New  Jersey 
Robert  Huang.  Radio  Frequency  Matters, 

COMSAT,  Washmgton.  DC 
Donald  M.  Jansky.  jtosky/Bnrmat 

TelecosnBuuucatioDs,  WashingtoovDC 
John  IGabler.  kflTRECoipoiatkon, 

Washington.  DC 


Michad  W.  Mitchelk  consultant, 

Vienna*  Virgjioia 
Dawid  E.  Wciiueich.  Department 

Manager.  COMSAT  Laboratories. 

Clarksburg.  Maryland 

Study  Group  9  Delegation  to  the  Joia^ 
Meetings  of  Study  Groups  4  and  9 

flepresenfaf/ve 

Alex  C.  Latker.  Intemafional  Policy 
DivisionyCCB,  Federal 
Communications  Commission 

Private  Sector  Advisers 

Mike  Pagones,  AT&T  Bell  Laboratories. 

Holmdel,  New  Jersey 
Eugene  Rappoport,  AT&T 

Communications.  Bedminster.  New 
Jersey 

United  States  Delegation  to  the  Working 
Party  on  Telecommunication  and 
Information  Services  Pohcies  (TISP), 
lOin  Session,  Committee  for 
lanii  niation.  Computer  and 
Conmnraications  PoKcy  (ICCP), 
Organization  for  Economic  Cooperation 
and  Defdopment  (OECD),  Paris. 
November  3(M)ecember  1, 1992 

Representative 

Timothy  C.  Finton,  Counselor  for 
Telecommunications  Trade.  Bureau  of 
International  Telecommunications 
and  Itiformation  Policy.  Department 
of  State 

Alternate  Representative 

Amy  Winton.  Economist.  Office  of 
Trade,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Advisers 

Robert  Atkins.  International  Trade 
Specialist.  Office  of  Service 
Industries,  International  Trade 
Administration,  Department  of 
Commerce 

Wilham  Kirsh,  Policy  Adviser,  Bureau 
of  bitemational  Telecommunications 
and  Information  Policy,  Department 
of  State 

Helen  A.  Shaw,  Director.  Division  of 
International  Communications,  Office 
of  International  Affairs,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

Ellen  Burton.  U.S.  West,  Washington, 
DC 

Thomas  Luciano,  AT&T,  Basking  Ridge. 
New  Jersey 

Leiand.  W.  Schatidt,  GTE  Tahphoat 
Operations,  Irving,  Texas 
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United  States  Delegation  to  the  Ad  Hoc 
Working  Group  on  Comparative 
Experiences  With  Privatization,  First 
Session,  Trade  and  Development  Board, 
United  Nations  Conference  on  Trade 
and  Development  (UNCTAD),  Geneva, 
November  30-December  4, 1992 

Representative 

Monica  McKnight,  Acting  Director, 
Office  of  Emerging  Markets,  United 
States  Agency  for  International 
Development 

Adviser 

Robert  Konrath,  Economic  Officer, 
United  States  Mission,  Geneva 

Private  Sector  Adviser 

lames  A.  Waddell,  Executive  Director, 
International  Privatization  Group, 
Price  Waterhouse,  Washington,  DC 

United  States  Delegation  to  the 
Fourteenth  Session  of  the  International 
Oceanographic  Data  Exchange  (lODE), 
Intergovernmental  Oceanographic 
Commission  (IOC),  United  Nations 
Educational,  Scientific  and  Cultural 
Organization  (UNESCO),  Paris,  France, 
November  30-December  9, 1992 

Representative 

Gregory  W.  Withee,  Acting  Assistant 
Administrator  for  Satellite  and 
Information  Services,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Alternate  Representative 

Bruce  Douglas,  Director,  National 
Oceanographic  Data  Center,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Advisers 

Dorothy  Bergamaschi,  Executive 
Secretary,  Office  of  Ocean  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Sydney  Levitus,  Director,  World  Data 
Center  A,  Oceanography,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Michael  Loughridge,  Director,  World 
Data  A,  Marine  Geology  and 
Geophysics,  National  Geophysical 
Data  Center,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Ronald  E.  Moffatt,  Associate  Director, 
World  Data  Center  A,  Oceanography, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 


Private  Sector  Advisers 

Ferris  Webster,  College  of  Marine 
Studies,  University  of  Delaware, 
Lewes,  Delaware 

Warren  White,  Research  Oceanographer, 
Scripps  Institution  of  Oceanography, 
University  of  California  at  San  Diego, 
La  Jolla,  California 

United  States  Delegation  to  the  61st 
Session  of  the  Maritime  Safety 
Committee  (MSC),  International 
Maritime  Oi^ganization  (IMO),  London, 
England,  December  7-11, 1992 

Representative 

A.  E.  Henn.  Rear  Admiral,  Chief,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Joseph  J.  Angelo,  Assistant  Chief, 
Merchant  Vessel  Inspection  and 
Documentation  Division,  United 
States  Coast  Guard,  Department  of 
Transportation 

Ad\isers 

George  Brown,  Chief.  Radioactive 
Materials  Branch,  Research  and 
Special  Programs  Administration, 
Office  of  the  Secretary,  Department  of 
Transportation 

Larry  Doyle,  Commander,  Chief, 
Compliance  and  Enforcement  Branch, 
United  States  Coast  Guard, 
Department  of  Transportation 

John  Holmes,  Lieutenant  Commander. 
Compliance  and  Enforcement  Branch. 
United  States  Coast  Guard, 
Department  of  Transportation 

Ralph  Johnson,  Deputy  Director,  Office 
of  Surface  Transportation  Safety, 
National  Transportation  Safety  Board, 
Department  of  Transportation 

John  F.  McGowan,  Captain,  Chief, 
Marine  Vessel  Personnel  Division. 
United  States  Coast  Guard, 
Department  of  Transportation 

Marjorie  Murtagh,  Chief,  Fire  Protection 
Section.  Marine  Technical  and 
Hazardous  Materials  Division,  United 
States  Coast  Guard,  Department  of 
Transportation 

Emmanuel  P.  Pfersich,  Chief,  Packaged 
Cargo  Section,  United  States  Coast 
Guard,  Department  of  Transportation 

Clyde  E.  Robbins,  Vice  Admiral, 
Director.  Office  of  Intelligence  and 
Security,  Office  of  the  Secretarj', 
Department  of  Transportation 

Sidney  A.  Wallace,  Rear  Admiral  USCG 
(Ret.),  Reston,  Virginia 

Private  Sector  Ad\isers 

Joseph  J.  Cox.  Vice  President,  American 
Institute  of  Merchant  Shipping, 
Washington,  DC 


Jim  Dolan,  Senior  Vice  President. 
American  Bureau  of  Shipping.  New 
York.  New  York 

United  States  Delegation  to  the 
Additional  Plenipotentiary  Conference 
of  the  International  Teleconunimication 
Union  (ITU),  Geneva,  Switzerland, 
December  7-22, 1992 

Representative 

The  Honorable  Bradley  P.  Holmes, 
Ambassador,  United  States 
Coordinator  and  Director.  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Alternate  Representatives 

Richard  C.  Beaird,  Senior  Deputy 
Coordinator  and  Director,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Michael  T.  N.  Fitch,  Deputy  Coordinator 
and  Director,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Jean  M.  Prewitt,  Associate 
Administrator,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Douglas  V.  Davis,  Senior  Attorney 
Advisor,  Federal  Communications 
Commission 

Francis  S.  Urbany,  Director, 
International  and  Agency  Relations, 
BELLSOUTH,  Washington,  DC 

Congressional  Staff  Adviser 

Donald  McClellan,  Subcommittee  on 
Communications,  Committee  on 
Commerce,  Science,  and 
Transportation,  Senate,  United  States 
Congress 

Executive  Director 

William  H.  John,  Bureau  of 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

Dexter  A.  Anderson, 
Telecommunications  Manager,  United 
States  Information  Agency 

Robin  J.  Frank,  Office  of  the  Legal 
Advisor,  Department  of  State 

Harold  G.  Kimball,  Director  of 
International  Regulation,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Robert  Konrath,  Economic  OfRoer. 
United  States  Mission.  Geneva 

Reynold  L.  Rose,  Assistant  to  the 
Deputy  Assistant  Secretary  of 
Defense/Defense  Wide  Command 
Control  Communication,  Office  of  the 
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SecretasT-ol  Defense,  Departmenf  ol 
Defens» 

Clayton  Rubensaal,  Entemationai: 
Resources  Ndanctgement  Of&cer, 
UnUfid  States  Mission,  Geneva 

Thomas  M.  Walsh,  Spectrum  Engineer, 
Federal  Communications  Comi&ission 

Private  Sector  Advisors 

William  M.  Bbrman,  Vice  President  and 

Director,  Global  Spectrum,  Motorola, 

Inc.,  Washington,  DC 
Jodi  L.  Cooper,  Senior  Attorney, 

International  Regulatory  Affairs,  MQ 

Telecommunications  Corporation. 

Washington,  DC 
Raymond  B.  Crowell  Director,  Industry 

and  Government  Planning,  COMSAT 

World  Systems,  Washington,  DC 
David  Rne.  Assistant  Vice  President, 

Government  &  International  ReLitions, 

Southwestern  Bell  Corporation. 

Washington,  DC 
Ben  C.  Usher,  Partner,  Fisher,  Way'and. 

Cooper  &  Leader,  Wa.shmoton,  DC 
William  D.  Home.  Senior  Engineer, 

Stanford  Telecommunications, 

Seabrook,  Maryland 
Lcn  C.  Levin,  Vice  Presiddnt,  Regulatory 

Counsel,  American  Mobile  Saleilite 

Corporation,  Washington,  DC 
Daniel  C.  Michaelis,  Director. 

International  Standards,  Bell  Atlantic 

Corporation,  Arlington,  Virginia 
Philip  C  Onstad,  Director. 

Telecommunications  Public  Policy. 

International  Communications 

Association,  Edison,  New  Jersey 
Leonard  R.  Rai.sh,  Partner.  FU-tcher, 

Heald  &  Hildreth,  Washington.  DC 
Robert  J.  Smith,  Director.  NHr'NEX 

Science  &  Technology  Inc  , 

Cambridge,  Massachusetts 
Dennis  K.  Thovson,  Vice  President 

Corporate  Standard?,  ATAT 

Communications,  Bidli>:.isfer.  New 

Jersey 
Richard  J.  Wright,  Associate  Program 

Manager,  Atlantic  Research 

Corporation,  Sterling,  Virginia 

United  States  Delegation  to  the 
Ministerial  Meetings  of  the  North 
Atlantic  Council  and  North  AtLintic 
Cooperation  Council.  Brussels, 
December  1 7-18, 1992 

Rf'presen  tati  ve 

The  Honorable  Lawrence  S.  Eagleburger, 
Secretary  of  State 

Permanent  Representative 

The  Honorable  Reginald  Bartholomew, 
Ambassador  Extraordinary  and 
Plenipotentiary,  United  States 
Permanent  Representative  to  the 
North  Atlantic  Treaty  OtTjanizatlon, 
Brussels 


Senior  Advisers 

Richard  A.  Boucher,  Acting  Assistant 

Secretary,  Bureau  of  Public  Affeirs, 

Department  oi  State 
William  Bums*  Deputy  Director,  P©Mcy 

Planning  StafI,  Department  of  State 
David  C  Com  pert.  Special  Assistant  to 

the  President  and  Senior  Director  for 

Europe  and  Eurasian  Affairs,  National 

Security  Council 
The  Honorable  Stephen  J.  Hadley, 

Assistant  Secretary  of  Defense, 

International  Security  Policy, 

Department  of  Defense 
Kenneth  I.  Juster,  Acting  Counselor, 

Department  of  State 
Barry  R.  McCafirey,  Lieutenant  General, 

U.SA,  Assistant  to  the  Chairman  of  the 

Joint  Chiefs  of  Staff,  Department  of 

Defense 
William  Montgomery,  Executive 

Assistant  to  the  Secretary,  Department 

of  State 
The  Honorable  Thomas  M.  T.  Niles, 

Assistant  Secretary.  Bureau  of 

Europei?n  and  Canadian  Affairs, 

Dep.irtment  of  Stste 

Advisers 

Robert  Beecrof^,  Political  Advirers, 

United  States  Mission  to  NATO, 

Brussels 
Richard  Bruno,  M.D..  Office  of  Medical 

Services,  Department  of  State 
James  B.  Cunningham.  Deputy  Director, 

Office  of  European  Security  and 

Folitical  Affairs,  Bureau  of  European 

and  Canadinn  Affairs,  Department  of 

State 
James  Folfy,  Political  Ad-/iser  to  the 

Secretary,  Department  of  State 
Clairo  Gilbert,  Special  Assistant  to  the 

SecrLtary,  Department  of  State 
James  F.  JelTrey,  Coordinator  for  the 

Conference  on  Security  and 

Cooperation  in  Europe,  Office  of 

European  Security  and  Political 

Affairs,  B'lreau  of  European  and 

Canadian  Affairs,  Department  of  State 
Nicholas  Laud,  Economic  Adviser. 

United  States  Mission  to  NATO. 

Brussels 
David  R  Nicholas,  Defense  Adviser, 

United  Slates  Mission  to  NATO, 

Brussels 
Henry  M.  Reed,  11.  Administrative 

Adviser,  United  States  Mission  to 

NATO,  Brcssels 
Robert  Simmons,  Deputy  Political 

Adviser,  United  States  Mission  to 

NATO,  Brussels 
Sandra  Ulmer,  Special  Assistant  to  the 

SeGTBtary,  Department  of  State 
Alexander  Vershbow,  Deputy  Chief  of 

Mission,  United  States  Mi.s.sion  to 

NATO,  Brussels 
Kurt  Volker,  Special  Assistant  to  the 

Counselor,  Department  of  State 


Richard  Wali&ce,  Colonel  USA,  Special 
Assistant  to  the  Assistant  to  the 
Chairman  of  the  Joint  Chiefs  of  Staff. 
Department  of  Defense 

Ross  Wilson,  Deputy  Executive 
Secrctar}',  Department  of  State 

United  States  Delegation  to  the  Thirty- 
Serenth  Session  of  the  Sub-Committee 
on  Stability  and  Load  Lines  and  on 
Fishing  Vessels  Safety  (SLF). 
International  Maritime  Organization 
(IMO),  London,  England,  January  11- 
15,1993 

Representative 

H.P.  Cojeen,  Chief.  Naval  Architecture 
Branch,  Marine  Tet.hnical  and 
Hazardous  Materials  Division,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard.  Department  of 
Transportation 

Alternate'  Representative 

Lieutenant  Commander  G.  R.  Nolan, 
Chief,  Stability  and  Subdivision 
Section.  Naval  Architecture  Branch, 
Marine  TecJmical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

P.A.  Alraan,  Structures  and  Load  Lines 
Section,  Naval  Architecture  Biancii. 
Marine  Technical  and  Hazardous 
Mfiteriais  Ehvision.  Office  of  Marine 
Safety,  StHnirity  and  Environmental 
Protection,  United  Slates  Coast  Guard. 
Department  of  Transportation 

PL  Carrigan,  Stability  and  Subdivision 
Section.  Naval  Arc.hiterture  Branch. 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Mariiie 
Safety,  Security  and  Environmental 
Protection,  United  Slates  Coast  Guard, 
Department  of  Transporation 

J.  Sirkar.  Stability  and  Subdivision 
Section,  Naval  Architecture  Branch. 
Marine  Technical  and  Hazardous 
Materials  Division.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Cocst  Giiari, 
Department  of  Transportation 

Private  Sector  Ac/vi.sers 

R.H.  Bertz,  Con.su  Iting  Engineer.  Duluth, 

Minnesota 
P.A.  Fisher,  Mafson  Navigation,  San 

Francisco,  California 
A.  EtelTi  Paoli,  Exxon  Company, 

International,  Florham  Park,  New 

Jersey 
JR.  Paulling,  Professor,  University  of 

California.  Los  Angeles,  California 
W.S.  Peters.  C.  R.  Gushing  &  Company. 

New  York,  New  York 
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N.  Salvesen,  Science  Applications 

International  Corporation,  Annapolis. 

Maryland 
J.  S.  Spencer,  ABS  Americas,  Houston. 

Texas 
D.  B.  Sucharski,  ARCO  Marine,  Inc.. 

Long  Beach,  California 

United  States  Delegation  to  the  Interim 
Meeting  of  the  Working  Parties  of  Study 
Group  XVn,  International  Telegraph 
and  Telephone  Consultative  Committee 
(CCITT).  International 
Telecommunication  Union  (ITU), 
Geneva,  Switzerland,  )anuary  12-15, 
1993 

Bepresentative 

Gary  M.  Fereno,  Director,  CITEL  and 
CCITT,  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

/Adviser 

Robert  Fenischel,  Electronics  Engineer. 
National  Communications  System 

Private  Sector  Adviser 

Richard  Brandt,  President,  D.  B. 
Consultants,  Annandale.  New  Jersey 

United  States  Delegation  to  the  Group 
of  Rapporteurs  on  Pollution  and 
Energy,  Twenty-Fifth  Session, 
Economic  Cooperation  for  Europe 
(ECE),  Geneva.  January  18-20, 1993 

Fepresentative 

Thomas  Baines,  Senior  Project  Director, 
Office  of  Mobile  Sources. 
Environmental  Protection  Agency. 
Ann  Arbor,  Michigan 

Private  Sector  Advisers 

Richard  A.  Bishop,  John  Deere 
Company,  Product  Engineering 
Center,  Waterloo,  Iowa 

Donald  C.  Dowdall,  Caterpillar 
Incorporated,  Peoria,  Illinois 

Marcel  Halberstadt,  American 
Automobile  Manufacturers 
Association,  Detroit,  Michigan 

Robert  A.  Jorgensen,  Cummings  Engine 
Company,  Inc.,  Columbus,  Indiana 

United  States  Delegation  to  the  38th 
Session  of  the  Sub-Conunittee  on  Radio 
Conununications,  International 
Maritime  Organization  (IMO),  London, 
England,  January  18-22. 1993 

Representative 

Dana  Starkweather,  Captain,  Program 
Coordination  Staff,  United  States 
Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Joseph  D.  Hersey,  Jr.,  Chief,  Maritime 
Radio  &  Spectrum  Management 


Division.  United  States  Coast  Guard. 
Department  of  Transportation 

Advisers 

Jim  A>Tes.  Physical  Scientist,  Scientific 

Advisor  for  Hydrography, 

Headquarters,  Defense  Mapping 

Agency,  Department  of  Defense 
Adolph  JCeyes,  Lieutenant,  Chief, 

Distress  &  Safety  Services  Staff, 

Maritime  Radio  &  Spectrum 

Management  Division,  United  States 

Coast  Guard,  Department  of 

Transportation 
Dan  Lemon,  Chief,  SAR  Coordination 

Branch,  United  States  Coast  Guard. 

Department  of  Transportation 
Roy  Soluri,  Chief,  Navigational  Aids 

Division,  Defense  Mapping  Agency, 

Hydrographic/Topographic  Center, 

Department  of  Defense 
Richard  Swanson,  Private  Radio  Bureau, 

Federal  Communications  Commission 

Private  Sector  Advisers 

Jack  Fuechsel,  Director,  Government 

Sales.  COMSAT  Maritime  Services. 

Washington,  DC 
Russell  Levin.  Seafarers  Harry 

Lundeberg  School  of  Seamanship, 

Piney  Point,  Maryland 
Robert  C.  Mclntyre,  Vienna,  Virginia 
Jack  Oslund,  Director,  INMARSAT 

Relations,  COMSAT  Maritime 

Services,  Washington,  DC 
Walter  Pappas,  Chairman,  RTCM  SC115, 

Falls  Church,  Virginia 

United  States  Delegation  to  the  All 
Weather  Operations  Panel,  Fourteenth 
Meeting,  International  Civil  Aviation 
Organization  (ICAO),  Montreal, 
Canada,  January  25-February  5, 1993 

Representative 

Thomas  J.  Laginja,  Engineer,  Navigation. 
Landing  and  Surveillance  Division, 
Federal  Aviation  Administration 

Advisers 

Bany  Billman.  Technical  Program 

Manager,  Airborne  Technology 

Branch,  Federal  Aviation 

Administration 
James  H.  Enias.  Manager,  All  Weather 

Operations  Branch,  Federal  Aviation 

Administration 
Donald  Pate.  Manager,  Standards 

De\'elopment  Branch,  Federal 

Aviation  Administration 
David  A.  Spang,  Program  Manager,  DOD 

Precision  Landing  Systems,  United 

States  Air  Force,  Department  of 

Defense 
Eugene  Vrenick,  Project  Manager,  All 

Weather  Operations  Branch,  Federal 

Aviation  Administration 

Private  Sector  Advisers 

Eric  Cassell,  Senior  Engineer,  Rannoch 
Corporation,  Washington,  EXZ 


Gil  Christiana,  Senior  Engineer, 
MITECH,  Inc.,  Rockville,  Maryland 

James  Darque.  ATC  Specialist,  MITECH, 
Inc.,  Rockville,  Maryland 

Robert  Kelly,  Senior  Program  Engineer, 
Bendix  Communications  Division, 
Towson,  Maryland 

Robert  Lilley,  Director,  Avionics 
Engineering  Center,  Ohio  University. 
Athens,  Ohio 

Andrew  Nelson,  Senior  Engineer,  Booz- 
AUen  &  Hamilton,  Bedford, 
Massachusetts 

Ed  Plant,  Senior  Engineer,  Systems 
Control  Technology,  Washington,  DC 

United  States  Delegation  to  the  32nd 
Session  of  the  Subconunittee  on 
Containers  and  Cargoes,  International 
Maritime  Oi^anization  (IMO),  London, 
England,  February  8-12, 1993 


Representative 

Joseph  J.  Angelo,  Assistant  Chief, 
Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Peter  A.  Popko,  Commander  United 
States  Coast  Guard,  Chief,  Standards 
Development  Branch,  United  States 
Coast  Guard,  Department  of 
Transportation 

Advisers 

Roy  H.  Barrett.  Deputy  Director,  Food 
Safety  and  Technical  Services, 
Foreign  Agricultural  Service, 
Department  of  Agriculture 

David  A.  Du  Pont,  Lieutenant 
Commander,  United  States  Coast 
Guard,  Standards  Development 
Branch,  Merchant  Vessel  Inspection 
and  Documentation  Division,  OfRce 
of  Marine  Safety,  Security,  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Robert  M.  Gauvin,  Standards 
Development  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security,  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Frank  K.  Thompson,  Hazardous 
Materials  Branch,  Marine  Technical 
and  Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 
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Private  Sector  Advisers 

Jack  A.  Coleman,  Division  General 
Manager.  Research  Fumigation 
Company,  Reserve,  Louisiana 

James  J.  McNamara,  Chief  Sur\'eyor, 
National  Cargo  Bureau,  One  World 
Trade  Center,  New  York,  New  York 

S.  Fraser  Sammis.  President.  National 
Cargo  Bureau,  One  World  Trade 
Center,  New  York,  New  York 

United  States  Delegation  to  the  24th 
Session  of  the  Subcommittee  on 
Lifesaving,  Search  and  Rescue  (LSR), 
International  Maritime  Organization 
(IMO),  London,  England,  February  IS- 
19, 1993 

Representative 

Robert  L.  Markle,  Jr  .  Merchant  Vessel 
Inspection  and  Documentation 
Division,  Office  of  Mahne  Safety. 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Dan  E.  Lemon,  Search  and  Rescue 
Division,  Office  of  Navigation  Safety 
and  Waterways  Services,  United 
States  Coast  Guard,  Department  of 
Transportation 

Advisers 

Kurt  J.  Heinz,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Rajiv  Khandpur,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  Office  of  Marine  Safety. 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Samuel  E.  Wehr,  Merchant  Vessel 
Inspection  and  Documentation 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Departnient  of  Transportation 

Private  Sector  Advisers 

William  R.  Kuenzel,  Director,  ACR 
Electronics,  Inc.,  Fort  Lauderdale, 
Florida 

Margaret  M.  McMillan,  Consultant  on 
Maritime  Safety  Training,  Lafayette, 
Louisiana 

James  Karl  Nelson,  Jr.,  Associate 
Professor  and  Program  Director, 
Clemson  University,  Master  of 
Engineering  Program  at  the  Citadel, 
Charleston,  South  Carolina 


United  States  Delegation  to  the  36lh 
Session,  Subcommittee  on  Ship  Design 
and  Equipment  (DE),  International 
Maritime  Organization  (IMO),  London, 
England,  February  22-26, 1993 

Representative 

Thomas  E.  Thompson,  Captain.  Chief, 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast  Guard. 
Department  of  Transportation 

Alternate  Representative 

Robert  M.  Letoumeau,  Commander, 
Chief,  Ship  Design  Branch,  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety. 
Security  and  Environmental 
Protection,  United  States  Coast  Guard. 
Department  of  Transportation 

Advjsers 

Michael  L.  Blair.  Lieutenant 
Commander,  Elngineering  Branch, 
Marine  Technical  and  Hazardous 
Materials  Division.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast  Guard. 
Department  of  Transportation 

Peter  J.  Coxon,  Lieutenant,  Ship  Design 
Branch,  Marine  Technical  and 
Hazardous  Materials  Division,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

James  A.  Stamm,  Commander,  Chief, 
Engineering  Branch,  Marine 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

John  Rouse.  Sonat  Offshore  Drilling 

Incorporated,  Houston.  Texas 
Gregory  Shark,  American  Bureau  of 

Shipping,  Paramus,  New  Jersey 

United  States  Delegation  to  the  26th 
Session  of  the  Executive  Council  of  the 
Intergovernmental  Oceanographic 
Commission  (IOC),  United  Nations 
Educational,  Scientific  and  Cultural 
Organization  (UNESCO),  Paris, 
February  23-24, 1993 

Representative 

Stanley  Wilson,  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Alternate  Representative 

William  A.  Erb.  Director,  Division  of 
Marine  Science  and  Technology, 


Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Advisers 

Dorothy  Bergamaschi,  Executive 
Secretary,  PIPICO,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Muriel  Cole,  International  Affairs 
Specialist,  Office  of  Ocean  and  Earth 
Sciences,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

M.  Grant  Gross,  Director,  Division  of 
Ocean  Sciences,  National  Science 
Foundation,  Washington,  DC 

Private  Sector  Adxiser 

John  A.  Knauss,  University  of  Rhode 
Island,  Providence,  Rhode  Island 

United  States  Delegation  to  the  World 
Telecommunications  Standardization 
Conference  (WTSC),  International 
Telegraph  and  Telephone  Consultative 
Committee  (COTT),  International 
Telecommunication  Union  (ITU), 
Helinski,  Finland,  March  1-12, 1993 

Representative 

Earl  S.  Barbely,  Director, 
Telecommunications  and  Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representative 

Gary  M.  Fereno,  Director,  CTTEL  and 
CCITT  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Charles  D.  Bodson,  Assistant  Manager, 

Office  of  Technology  and  Standards. 

National  Communications  Systems 
Douglas  V.  Davis,  Senior  Attorney 

Advisor,  Federal  Communications 

Commission 
Michael  T.  Fitch,  Deputy  Coordinator 

and  Director,  Bureau  of  International 

Communications  and  Information 

Policy,  Department  of  State 
KathryTi  A.  Martin,  Advisor  for  ITU 

Affairs,  Bureau  of  International 

Communications  and  Information 

Pohcy,  Department  of  State 
Lawrence  M.  Palmer,  Program  Manager, 

National  Telecommunications  and 

Information  Administration, 

Department  of  Commerce 
William  F.  Utlaut,  Director,  Institute  of 

Telecommunication  Sciences, 

National  Telecommunications  and 

Information  Administration, 

Department  of  Commerce 
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Private  Sector  Advisers 

Herbert  Bertine,  Senior  Engineer,  AT&T 
Bell  Laboratories.  Hoimdel,  New 
Jersey 

Gar\-  Fishman,  Standards  &  Regulatory 
Director,  AT&T,  Bedminster,  New 
Jersey 

Otto  J.  Gusella,  Executive  Director, 
ECSA.  Washington,  DC 

George  Helder,  Consultant,  AT&T, 
Noraga,  California 

Harry  Hetz,  Standards  Manager,  Bell 
Atlantic,  Arlington,  Virginia 

Richard  HoUeman,  Director  of 
Standards,  IBM  Corporation, 
Purchase,  New  York 

Anita  Kaufman,  Senior  Staff  Specialist, 
International  Business  Development, 
VVUI.  Rye  Brook,  New  York 

Ivor  Knight.  Vice  President,  COMSTAT, 
Washington,  DC 

Henry  Marchese,  Senior  Consultant, 
AT&T,  Bedminster,  New  Jersey 

Mark  T.  Neibert,  Director,  Digital  and 
Practical  Technology.  COMSAT, 
Washington,  DC 

John  O'Boyle,  Vice  President,  Sprint 
International,  Reston,  Virginia 

Phillip  Onstad,  Manager,  International 
Public  Policy,  International 
Communication  Association,  Edison, 
New  Jersey 

Helmo  Raag,  Chief  Engineer,  WILTEL 
Incorporated,  The  Woodlands.  Texas 

Woody  Saleh.  Staff  Director,  NYNEX, 
Cambridge,  Massachusetts 

Marcel  Scheidegger.  Executive  Staff, 
MCI.  Rye  Brook,  New  York 

Herman  R.  Silbiger,  Executive  Staff, 
AT&T,  Hoimdel,  New  Jersey 

Robert  J.  Smith,  Director,  Science  & 
Technology,  NYNEX,  Cambridge. 
Massachusetts 

Leonard  Strickland,  Jr.,  Director, 
Technical  Standards,  Bell  South 
Services,  Birmingham,  Alabama 

Martin  Sullivan,  BELLCORE,  Red  Bank, 
New  Jersey 

Dennis  K,  Thovson,  Corporate 
Standards  Vice  President,  .^T&T, 
Bedminster,  New  Jersey 

Anthony  Toubassi.  Executive  Staff,  MCI, 
Rye  Brook.  New  York 

Richard  Weadon,  Senior  Technologist. 
Southwestern  Bell  Corporation,  St, 
Louis.  Missouri 

Melvin  N.  Woinsky,  Manager, 
Technology  Planning,  Northern 
Telecom,  Morristown,  New  Jersey 

Lawrence  A.  Young,  Director,  Technical 
Standards,  Ameritecb  Services, 
Hoffman  Estates,  Illinois 


United  States  Delegation  to  the 
Organizational  Session  of  the 
Preparatory  Committee  for  the  United 
Nations  Conference  on  Human 
Settlements  (Habitat  II).  New  York. 
March  3-5, 1993 

Representative 

The  Honorable  Edward  Marks,  Acting 
Representative  on  the  Economic  and 
Soi;ial  Council  of  the  United  Nations, 
United  Stales  Mission,  New  York 

Alternate  Representative 

Peter  Kimm.  Director,  Office  of  Housing 
and  Urban  Programs.  Bureau  for 
Private  Enterprise,,  Agency  for 
International  Development 

Advisers 

Lindsey  Elmendcrf.  Housing  and  Urban 
Development  Officer,  Office  of 
Housing  and  Urban  Programs.  Bureau 
for  Private  Entreprise.  Agency  for 
Inte.'-national  Development 

David  L.  Schieie,  United  States  Mission 
to  the  United  Nations.  New  York 

Privet :•  Sector  Adviser 

John  T.  Howley,  Vice  President  for 
Internationa!  Affairs.  National 
Association  of  Realtors,  Washington. 
DC 

United  States  Observer  Delegation  to 
the  intergovernmental  Working  Groap 
of  Experts  on  International  Standards 
of  Accounting  and  Reporting  (ISAAR), 
United  Nations  Ecoaomic  and  Social 
Council  (ECOSOC),  New  York.  March 
4-12. 1993 

Principal  Obsener 

Cathy  I.  Cole,  Assistant  Chief 
Accountant,  Office  of  the  Chief 
Accoimtant,  Securities  and  Exchange 
Cbmmission 

Alternate  Principal  Observer 

The  Honorable  Edward  Marks,  Acting 
Representative  on  the  Economic  and 
Social  Council  of  the  United  Nations, 
United  States  Mission,  New  York 

Obieners 

Hugh  T.  Dugan,  United  States  Mission 

to  the  United  Nat'ons,  New  York 
Marilyn  E.  Harrin^on,  United  States 

Mission  to  the  United  Nations,  New 

York 
John  V.  Hurl'jy.  United  States  Mission  to 

the  United  Nations,  New  York 

Priyate  Sector  Adviser 

Michael  A.  Diamond,  Dean  of  the 
School  of  Accounting.  University  of 
Southern  California,  Los  Angeles, 
California 


United  States  Delegation  to  the  24th 
Session  of  the  Subcommittee  An 
Standards  of  Training  and 
Watchkeeping  (STW),  International 
Maritime  Organization  (IMO),  London, 
March  8-12. 1993 

Representative 

John  F.  McGowan,  Captain,  Chief. 
Merchant  Vessel  Personnel  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Christopher  M,  Young,  Merchant  Vessel 
Personnel  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Myles  S.  Ek)othe,  Commander,  Chief, 
Vessel  Manning  Branch,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard,  Department  of 
Transportation 

Bruce  J.  Carlton.  Director,  Office  of 
Maritime  Labor  and  Training, 
Maritime  Administration,  Department 
of  Transportation 

Michael  P.  DeCesare,  Commander, 
Merchant  Vessel  Personnel  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard,  Department  of 
Transportation 

William  Luther,  International  Advisor  of 
the  Field  Operations  Bureau,  Federal 
Communications  Commission 

Private  Sector  Advisers 

Mark  Delesdernier,  Jr..  President. 
Crescent  River  Pilots  Association. 
New  Orleans,  Louisiana 

Edward  V.  Kelly.  Vice  President.  Marine 
Engineers  Beneficial  Association — 
District  2.  Washington.  DC 

Russel  Levin,  Director.  Inland  and  Deep 
Sea  Transport  Program.  Seafarers 
International  Union,  Camp  Springs. 
Maryland 

United  States  Delegation  to  the  Working 
Group  Meeting  of  the  Group  of 
Rapporteurs  on  Pollution  and  Ener^, 
Economic  Commission  for  Europe 
(ECE),  Rome/Naples,  March  15-1 B  1993 

Representative 

Thomas  Haines,  Senior  Project  Director. 
Office  of  Mobile  Sources. 
Environmental  Protection  Agency. 
Ann  Arbor.  Michigan 


Private  Sector  Advisers 

Richard  A.  Bishop.  John  Deere 

Company,  Product  Engineering 

Center,  Waterloo,  Iowa 
Donald  C.  Dowdall,  Caterpillar 

Incorporated,  Pretoria,  Illinois 
Robert  A.  Jorgensen,  Cummings  Engine 

Company,  Inc.,  Columbus,  Indiana 

United  States  Delegation  to  the  Working 
Party  on  the  Facilitation  of 
International  Trade  Procedures,  37th 
Session  and  Its  Subgroups,  Economic 
Commission  on  Europe  (ECE),  Geneva, 
March  15-19, 1993 

Representative 

Clifford  W.  Woodward,  Jr.,  Chief,  Trade. 
Facilitation  and  Technical  Issues 
Division,  Office  of  International 
Transportation  and  Trade, 
Department  of  Transportation 

Advisers 

Bemadette  Curry,  Program  Manager, 
Automated  Commercial  Systems 
Development  Division,  United  States 
Customs  Service.  Department  of  the 
Treasury 

Vicki  Hodziewich,  Customs  Attache, 
United  States  Mission  to  the  European 
Communities,  Brussels 

William  H.  Kenworthey.  Jr.,  Data 
Systems  Manager,  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
for  Management  Systems,  Department 
of  Defense 

Private  Sector  Advisers 

Alexander  J.  Brash,  Trade  Association 
Manager,  The  International  Trade 
Facilitation  Council,  Alexandria, 
Virginia 

Irwin  W.  Chmielewski,  Electronic  Data 
Systems,  EDI  Center  of  Serx'ices,  Troy, 
Michigan 

Thomas  P.  Colberg,  Principal,  Price 
Waterhouse,  Washington,  DC 

Gregory  D.  Harter,  President,  Electronic 
Data  Interchange  Association, 
Alexandria,  Virginia 

Robert  Hurd,  PAN  American  EDIFACT, 
Board  (PAEB)  Administrator,  Data 
Interchange  Standards  Association, 
Alexandria,  Virginia 

Robert  Howell,  PAEB  Vice  Chairman. 
IBM  Corporation,  Owego,  New  York 

Jeffrey  B.  Ritter,  Legal  Adviser  and  Co- 
Rapporteur  on  Legal  Questions. 
Vorys,  Sater.  Seymour  and  Pease, 
Columbus,  Ohio 

Carrie  L.  Spencer,  PAEB  Database. 
Publications  and  Maintenance 
Administrator.  EDIFACT  Technical 
Assessment  Group.  Secretary/ 
Secretariat,  Alexandria,  Virginia 

Jeffrey  Sturrock,  Chairman,  ASCX12, 
Ernst  &  Young,  Irving.  Texas 
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Nicole  Willenz-Gardner,  Senior 
Manager,  Price  Waterhouse, 
Washington,  DC 

Robert  K.  Windsor,  Association 
Executive,  NCITD— The  International 
Trade  Facilitation  Council. 
Alexandria.  Virginia 

United  States  Delegation  to  the  68th 
Session  of  the  Legal  Committee, 
International  Maritime  Organization 
(IMG),  London,  March  15-19, 1993 

Fepresentative 

David  J.  Kantor,  Captain.  Chief. 
Maritime  &  International  Law 
Division,  Office  of  Chief  Counsel. 
United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Lee  Handford,  Lieutenant.  Staff 
Attorney.  Maritime  &  International 
Law  Division,  Office  of  Chief  Counsel. 
United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

James  Baker,  Attorney,  Office  of  the 
Legal  Adviser,  Department  of  State 

Bruce  B.  Davidson,  Commander,  Deputy 
Director,  International  Law  Division, 
United  States  Navy,  Department  of 
Defense 

Michael  D.  Morrissette,  Chief,  Hazard 
Evaluation  Section,  Hazardous 
Materials  Branch,  Marine  Technical 
and  Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security  & 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Kim  G.  Santos,  Branch  Chief,  Office  of 
Automated  Commercial  Systems, 
United  States  Customs  Senice. 
Department  of  the  Treasury 

Chris  Young,  Marine  Transportation 
Specialist,  Merchant  Vessel  Personnel 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard. 
Department  of  Transportation 

Private  Sector  Advisers 

Ernest  J.  Corrado.  President.  American 
Institute  of  Merchant  Shipping. 
Washington,  DC 

Neil  D.  Hobson,  Chairman,  Maritime 
Law  Association  Committee  on 
Transportation  of  Hazardous 
Substances,  Milling,  Benson, 
Woodward,  Hillyer,  Pierson  &  Miller, 
New  Orleans,  Louisiana 

Michael  P.  Walls.  Assistant  General 
Counsel,  Chemical  Manufacturers 
Association,  Washington.  DC 


United  States  Delegation  to  the  Seventh 
Session  of  the  United  Nations' 
Intergovernmental  Negotiating 
Committee  (INC)  for  a  Framework 
Convention  on  Qimate  Change,  New 
York,  March  1 5-20, 1993 

Representative 

Daniel  A.  Reifsnyder,  Director,  Office  of 
Global  Change,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Alternate  Representative 

Joan  Donoghue,  Assistant  Legal  Advisor, 
Office  of  the  Legal  Advisor, 
Department  of  State 

Congressional  Staff  Advisers 

Benjamin  Cooper,  Majority  Staff 

Director,  Committee  on  Energy  and 

Natural  Resources,  United  States 

Senate 
Leslie  Black  Cordes,  Professional  Staff, 

Committee  on  Energy  and  Natural 

Resources,  United  States  Senate 
David  Finnegan,  Majority  Counsel, 

Committee  on  Energy  and  Commerce, 

United  States  House  of 

Representatives 
Richard  Grundy,  Senior  Professional 

Staff  Member,  Committee  on  Energy 

and  Natural  Resources,  United  States 

Senate 
D.  Michael  Harvey,  Chief  Counsel, 

Committee  on  Energy  and  Natural 

Resources,  United  States  Senate 
Jessica  Laverty,  Minority  Counsel, 

Committee  on  Energy  and  Commerce. 

United  States  House  of 

Representatives 

Advisers 

Patricia  Bliss-Guest,  Associate  Director 
for  International  Law  and  Policy, 
Council  on  Environmental  Quality, 
Executive  Office  of  the  President 

Howard  Gruenspecht,  Associate  Deputy 
Under  Secretary  for  Planning  and 
Program  Analysis,  Office  of  Policy. 
Planning  and  Analysis,  Department  of 
Energy 

David  Harwood,  Special  Advisor  on 
Environment.  Office  of  the  Coun.selor, 
Department  of  State 

Thomas  F.  Hourigan,  International 
Environmental  Policy  Analyst,  Office 
of  International  Donor  Programs, 
Agency  for  International  Development 

Nancy  Katz,  Assistant  to  the  United 
States  Executive  Director,  World 
Bank,  Department  of  the  Treasury 

Jamison  Koehler,  Chief.  Economic  and 
Technology  Branch.  Office  of 
International  Activities, 
Environmental  Protection  Agency 

Thomas  Laughlin,  Chief,  International 
Liaison  Staff,  Office  of  the  Deputy 
Assistant  Secretary  for  International 


15778 


Federal  Register  /  Vol.  59.  No.  64  /  .Monday.  April  4.  1994  /  Notices 


Interests,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 
Thomas  E.  Macklin.  Jr.,  Deputy  Director. 

Office  of  Global  Change.  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Jonathan  Pershing.  Science  Officer, 

Office  of  Global  Change,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
John  Schick,  Policy  Analyst.  Office  of 

the  Geographer.  Bureau  of  Intelligence 

and  Research,  Department  of  State 
David  Schiele.  Advisor.  United  States 

Mission  to  the  United  Nations 
William  O.  Sugg,  International 

Economist,  Office  of  Energy, 

Intematiooal  Trade  Administration. 

Department  of  Commeroe 
Dennis  Tirpak,  Director.  Climate  Change 

Division.  Environmental  Protection 

Agency 
Edward  R.  Williams.  Director,  Office  of 

Environmental  Analysis,  Policy. 

Planning  and  Analysis.  Department  of 

Energy 

Private  Sector  Advisers 

Comiie  Holmes.  Senior  Vice  President. 
Policy.  National  Coal  Assodatian, 
Chair,  International  Committee, 
Global  Climate  Coalitioo.  Washington. 
DC 

Donald  Goldberg,  Attomey,  Center  for 
Intematiaul  Enviianmental  Law, 
Representatiye.  Climate  Acdoo 
Network.  Washington,  DC 

United  States  Delegation  to  the  Eighth 
Meeting  of  the  Review  of  the  General 
Concept  of  Se(>aration  Panel.  Montreal, 
Canada,  March  17-A{uil  2, 1993 

Representative 

David  Hodge.  Advisor  on  International 
and  Separation  Issues.  International 
Research  Pro-am  Office.  Federal 
Aviation  Administration 

Alternate  Representative 

Leslie  McConnick.  Air  Traffic  Contral 
Specialist.  International  Procedures 
Branch.  Federal  Aviation 
Administration 

Advisers 

Paul  Dyer.  Aviation  Inspector 

Operations,  Flight  Standards  Division, 

Federal  Aviation  Administration 
Gene  Wong.  Air  Traffic  Automation 

Division.  Federal  Aviation 

Administration 

Private  Sector  Adviser 

H.R.  Sell,  Aviation  Systems  Analyst. 
ARINC.  Annapolis,  Maryland 


United  States  Delegation  to  the 
International  Coffee  Oi^anization 
Council  and  Negotiating  Session, 
International  Coffee  Organization 
(ICO),  London,  March  22-31, 1993 

Representative 

Myles  R.P.  Frechette,  Assistant  United 
States  Trade  Representative,  Latin 
America,  Caribbean,  and  Africa, 
Office  of  the  United  States  Trade 
Representative.  Executive  Office  of 
the  President 

Alternate  Representative 

Ralph  Ives,  Director  for  Andean  Affairs, 
Office  of  the  United  States  Trade 
Representative,  Executive  Office  of 
the  President 

Advisers 

Michael  Glover,  Economic  Officer, 
United  States  Embassy,  Londtm 

Thomas  L  Robinson.  Director,  Office  of 
Food  PoUcy  Programs,  Bureau  of 
Economic  and  Business  Affairs. 
Department  of  State 

Private  Sector  Advisers 

Joseph  M.  Apuzzo.  President,  Armenia 

Coffee  Company,  Purchase,  New  York 
George  E.  Boecklin,  President,  National 

Coffee  Association.  U.S.A..  New  York. 

New  York 
David  A.  Brown.  Maxwell  House  Coffee 

Company.  White  Plains.  New  YoA 
Richard  Emanuele,  Taidivat 

Inteniati<»ial  Coffee  Ccwporation.  New 

York,  New  York 
Stephen  H.  Gluck.  Cargill  Coffee  PLC, 

Surrey.  United  iCingdom 
John  T.  Hays.  Coffees  of  Hawaii.  Inc., 

Honolulu,  Hawaii 
Howard  C.  Katz,  J.  Aron  and  Company, 

New  York,  New  York 
James  P.  McCrea,  Louis  Dreyfus  Coffee 

Company,  Wilton,  Connecticut 
John  Sutherland,  Continental  Coffee 

Products,  Chicago,  IlHnois 
Richard  L.  Thompson,  Nestle  Beverages. 

San  Francisco.  California 

United  States  Delegation  to  the 
Conference  to  Consider  a  Draft  Protocol 
to  (he  International  Convention  for  the 
Safety  of  Fishing  Vessels,  International 
Maritime  Organizatioa  (IMOI, 
Torremolinos,  Spain.  March  22-April 
2,1993 

Representative 

Arthur  E.  Henn.  Rear  Admiral,  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection.  United 
States  Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Joseph  J.  Angelo,  Associate  Program 
Director.  Office  of  Marine  Safety. 


Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Advisers 

Gene  F.  Hammel,  International  Affairs 

Division,  United  States  Coast  Guard. 

Department  of  Transportation 
Robert  L.  Markle.  Survival  Systems 

Branch,  United  States  Coast  Guard, 

Departrrent  of  Transportation 
Edward  J.  McCauley.  Lieutenant     _ 

Commander,  Fishing  Vessel  and 

Offshore  Safety  Branch,  United  States 

Coast  Guard,  Department  of 

Transportation 
Timothy  V.  Skuby,  Lieutenant 

Commander,  Fishing  Vessel  and 

Offshore  Safety  Branch,  United  States 

Coast  Guard,  Department  of 

Transportation 

Private  Sector  Adviser 

Anthony  B.  Ford,  Safety  Director.  Arctic 
Alaska  Fisheries  Corporation,  Seattle, 
Washington 

United  States  Delegation  to  the  United 
Nations  Conference  &>r  the  Negotiation 
of  a  Successor  Agreement  to  the 
International  Tropical  Timber 
Agreement,  1983.  First  Session,  linked 
Nations  Conference  on  Trade  and 
Development  (UNCTAD),  Geneva.  April 
13-16, 1993 

Representative 

Duane  Sams.  Director,  Commodity 
Policy,  Office  of  the  United  States 
Trade  Representative.  Executive 
Office  of  the  President 

Alternate  Representatives 

Stephanie  Caswell,  Office  of  Ecology. 

Health  and  Conservation,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  AfEairs. 

Department  of  State 
Milton  Drucker,  Office  of  Int^ational 

Commodities,  Bureau  of  Economic 

and  Business  Affairs,  Department  of 

State 

Advisers 

Michael  Hicks,  Foreign  Agricultural 

Service,  Department  of  Agiicahure 
Robert  Konratn,  United  States  Mission , 

Geneva 
Midiael  Martin.  United  States  Forest 

Service,  Department  of  Agracolture 
Frankly n  MocHe.  Office  of  International 

Activities,  Environmental  F^tection 

Agency 
Joyce  Rabens.  Office  of  the  United  States 

Trade  Representative.  Geneva 

Private  Sector  Adviser 

Wendy  Baer.  International  Hardwood 
Products  Association,  Alexandria. 
Virginia 


United  States  Delegation  to  tb«  First 
Session  of  the  IntergoTemmentai 
Meeting  of  the  World  Climate  Program 
(IGMAVCP)),  World  Meteorological 
Organization  (WMO),  Geneva,  April 
14-16,1993 
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Representative 

Elbert  W.  Friday,  Jr.,  Assistant 

Administrator  for  Weather  Services, 
National  Weather  Ser\'ice,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Alternate  Representative 

Robert  W,  Corell,  Assistant  Director  for 
Geosciences,  National  Science 
Foundation 

Advisers 

Howard  L  April,  Chief,  International 
Affairs  Branch,  National  Weather 
Ser\'ice,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Louis  B.  Brown,  International  Science 
Associate,  Directorate  for 
Geosciences,  National  Science 
Foundation 

Michael  Allen  Fosberg,  Research 
Meteorologist,  Forest  Service, 
Department  of  Agriculture 
■  J.  Michael  Hall,  Director,  Office  of 
Global  Programs,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

An  Patrinos,  Director,  Environmental 
Sciences  Division,  Department  of 
Energy 

Jonathan  C.  Pershing,  Science  Officer, 

Office  of  Global  Change,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
David  R.  Rodenhuis,  Director,  Climate 

Analysis  Center,  National  Oceanic 

and  Atmospheric  Administration, 

Department  of  Commerce 
Lowell  Smith,  Global  Change  Research 

Prograiff  Manager,  Environmental 

Protection  Agency 
John  Weiss,  Environment,  Science  and 

Technology  Officer,  United  States 

Mission  to  the  United  Nations, 

Geneva 
Gregory  W.  Withee,  Acting  Assistant 

Administrator  for  Satellite  and 

Information  Services,  National 

Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce 

Public  Member 

John  Stephen  Perry,  Director,  Boarxl  on 
Global  Change,  National  Research 
Council,  Washington.  DC 


United  States  Delegation  to  the  Working 
Group  of  the  Commission  on  Plant 
Genetic  Resources,  Eighth  Session, 
Commission  on  Plant  Genetic 
Resources,  Food  and  Agriculture 
Organization  (FAQ),  Rome,  April  IS- 
16. 1993 

Representative 

Henry  L.  Shands,  Associate  Deputy 
Administrator  for  Genetic  Resources, 
Agricultural  Research  Service, 
Department  of  Agriculture 

Adviser 

Harry  C.  Mussman,  Agricultural 
Attache,  United  States  Mission  to  the 
United  Nations,  Agencies  for  Food 
and  Agriculture,  Rome 

United  States  Delegation  to  the 
Intergovernmental  Tropical  Ocean  and 
Global  Atmosphere  (TOGA)  Board, 
Sixth  Session.  Geneva,  April  19-21, 
1993 

Representative 

Kenneth  Mooney,  Director,  United  • 
States  TOGA  Project  Office,  Office  of 
Global  Programs,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Alternate  Representative 

Donna  Blake,  Associate  Program 
Director  for  Climate  Dynamics, 
Division  of  Atmospheric  Sciences, 
National  Science  Foundation 

Advisers 

James  L.  Buizer,  Head  of  International 
Activities,  Office  of  Global  Programs, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Michael  W.  Patterson,  Assistant 
Program  Director  for  TOGA,  Office  of 
Global  Programs,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Adviser 

Edward  S.  Sarachik,  Research  Professor 
of  Atmospheric  Sciences,  Department 
of  Atmospheric  Sciences,  University 
of  Washington,  Seattle,  Washington 

United  States  Delegation  to  the  51st 
Plenary  Session  (April  19-20),  Working 
Group  on  Statistics,  20th  Session  (April 
21),  and  Group  of  Governmental 
Experts  on  Insurance  Solvency,  1st 
Session  (April  22-23),  Insurance 
Committee,  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
Paris,  April  19-23, 1993 

Representative 

M.  Bruce  McAdam,  Industry  Speciabst. 
Office  of  Finance,  International  Trade 


Administration,  Department  of 
Commerce 

Adviser 

Kathleen  Reddy,  United  States  Mission 
to  the  Organization  for  Economic 
Cooperation  and  Development,  Paris 

Private  Sector  Advisers 

Gordon  J.  Cloney,  President, 
International  Insurance  Council, 
Washington,  DC 

Kevin  T.  Cronin,  Washington  Counsel, 
National  Association  of  Insurance 
Commissioners,  Washington,  DC 

Hans  Miller.  Vice  President  for 
International  Development,  Hartford 
Fire  International,  Hartford. 
Connecticut 

David  Walsh,  Director,  Insurance 
Division,  Department  of  Commerce, 
State  of  Alaska,  Anchorage,  Alaska 

Michael  D.  White,  Professor,  The 
American  College,  Radnor, 
Pemisylvania 

United  States  Delegation  to  the 
Subcommittee  on  Flag  State 
Implementation  (FSI),  First  Session, 
International  Maritime  Organization 
(IMO),  London,  April  19-23, 1993 

/?eprese/i(otive 

Robert  C.  North,  Captain,  United  States 
Coast  Guard,  Deputy  Chief,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Larry  Gibson,  Captain,  United  States 
Coast  Guard,  Chief,  Marine 
Investigation  Division,  United  States 
Coast  Guard,  Department  of 
Transportation 

Advisers 

James  K.  Dabney,  Lieutenant 
Commander,  United  States  Coast 
Guard,  Chief,  Stability  and 
Subdivision  Section,  Marine 
Technical  and  Hazardous  Materials 
Division,  United  States  Coast  Guard, 
Department  of  Transportation 

John  M.  Holmes,  Lieutenant 
Commander,  United  States  Coast 
Guard,  Chief,  Compliance  and 
Enforcement  Branch,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Adviser 

Gregory  Shark,  American  Bureau  of 
Shipping,  New  York,  New  York 
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United  States  Delegation  to  the 
Commission  on  Plant  Genetic 
Resources,  Fifth  Plenary  Session,  Food 
and  Agriculture  Organization  (FAO), 
Rome,  April  19-23. 1993 

Representative 

Henry  L.  Shands,  Associate  Deputy 
Administrator  for  Genetic  Resources, 
Agricultural  Research  Service, 
Department  of  Agriculture 

Alternate  Representative 

E.  Wayne  Denney,  hitemational 
Relations  Adviser,  International 
Organizations  Division,  Of&ce  of 
International  Cooperation  and 
Development,  Department  of 
Agriculture 

Adviser 

Harry  C.  Mussman,  Agricultural 
Attache,  United  States  Mission  to  the 
United  Nations  Agencies  for  Food  and 
Agriculture,  Rome 

Private  Sector  Adviser 

Donald  N.  Duvick,  American  Seed 
Trade  Association,  Johnston,  Iowa 

United  States  Delegation  to  the  IMO/ 
UNCTAD  Diplomatic  Confierence  on 
Maritime  Liens  and  Mortgages, 
International  Maritime  Organization 
(IMO),  and  United  Nations  Conference 
on  Trade  and  Development  (UNCTAD), 
Geneva,  April  19-May  7, 1993 

Representative 

David  J.  Kantor,  Captain,  Chief, 
Maritime  and  International  Law 
Division,  Office  of  Chief  Counsel, 
United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Mark  J.  Yost,  Lieutenant  Commander, 
Staff  Attorney,  Maritime  and 
International  Law  Division,  Office  of 
Chief  Coimsel,  United  States  Coast 
Guard,  Department  of  Transportation 

Advisers 

David  V.  Hutchinson,  Assistant 
Director,  Office  of  Aviation/ 
Admiralty,  Torts  Branch,  Civil 
Division,  Department  of  Justice 

Francis  Mardula,  Attorney  Advisor, 
Maritime  Administration,  Department 
of  Transportation 

Thomas  L.  Willis.  Chief.  Vessel 
Inspection  and  Docimientation 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 


Private  Sector  Adviser 

Emergy  W.  Harper,  Partner,  Lord  Day  & 
Lord.  Barrett  Smith,  New  York,  New 
York 

United  SUtes  Delegation  lo  the  Third 
Asia/Pacific  Regional  Air  Navigation 
Meeting  of  the  International  Civil 
Aviation  Oi^anization  (ICAO), 
Bangkok.  Thailand,  April  19-May  7. 
19*3 

Representative 

Stanley  Rivers,  Deputy  Associate 
Administrator  for  Airway  Facilities. 
Federal  Aviation  Administration, 
Department  of  Transportation 

Alternate  Representatives 

M.  Craig  Beard.  Acting  Deputy 
Associate  Administrator  for 
Regulation  and  Certification,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Anthony  Frank  Fazio,  Manager, 
International  Operations  and 
Organizations  Division,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Advisers 

Robert  Cook,  Alternate  United  States 
Representative,  United  States  Mission 
to  the  International  Civil  Aviation 
Organization  (ICAO),  Montreal 

Melvin  Roger  CuUi,  Network  Manager. 
International  Telecommunications 
Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

David  Edward  Hodge,  Section 
Supervisor,  Asia/Pacific  Region, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Daniel  Lemon,  Director,  International 
Search  and  Rescue  Programs, 
Commandant,  United  States  Coast 
Guard,  Department  of  Transportation 

Leslie  Sommer  McCormick,  Air  Traffic 
Procedures  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Robert  Nathan,  Advisor  on  Civil- 
MilitEuy  Coordination,  United  States 
JAir  Force,  Department  of  Defense 

Jerald  Uecker.  Program  Leader, 
International  Aviation,  National 
Weather  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Adviser 

Eugene  White,  Vice  President,  Network 
Management  Ser\ices.  Inc., 
Annapolis.  Maryland 


United  States  Delegation  to  the  First 
Meeting  of  the  Telecommunication 
Standardization  Sector  (TSS)  of  Study 
Group  1,  International 
Telecommunication  Union  (ITU), 
Geneva,  Switzerland,  April  20-30, 1993 

flepresentafive 

Douglas  V.  Davis,  Attorney  Advisor. 
Common  Carrier  Bureau,  Federal 
Communications  Commission 

Adviser 

Granger  Kelly.  Electrical  Engineer, 
Interoperability  and  Standards  Office, 
Defense  Communication  Agency, 
Department  of  Defense 

Thomas  Wasilewsky, 
Telecommunications  Policy 
Specialist,  National 
Telecommunications  and  Information 
Administration.  Department  of 
Commerce 

Private  Sector  Advisers 

Rolj-n  E.  Callahan,  Electrical  Engineer, 
Bellcore,  Morristown.  New  Jersey 

Anita  F.  Kaufman,  Senior  Staff 
Specialist.  MQ  International,  Rye 
Brook.  New  York 

Thanos  Kiprios,  Senior  Standards 

Engineer.  COMSAT.  Washington,  DC 
Ben  C.  Levitan,  Engineer.  Aeronautical 

Radio.  Incorporated.  Aimapolis, 

Maryland 
Robert  J.  Smith.  Director,  International 

Standards,  NYNEX  Corporation, 

WTiite  Plains,  New  York 
Blake  Wattenbarger,  Engineering 

Supervisor,  AT&T  Bell  Laboratories, 

Holmdel,  New  Jersey 

United  States  Delegation  to  the  32nd 
Session  of  the  Administrative  and  Legal 
Committee,  (April  21-22),  and  the  45th 
Session  of  the  Consultative  Committee, 
(April  23),  International  Union  for  the 
Protection  of  New  Varieties  of  Plants 
(LTOV),  Geneva.  April  21-23, 1993 

Representative 

H.  Dieter  Hoinkes.  Office  of  Legislation 
and  International  Affairs.  Patent  and 
Trademark  Office.  Department  of 
Commerce 

Adviser 

Alan  A.  Atchley.  Examiner,  Plant 
Variety  Protection  Office,  Department 
of  Agriculture 

Private  Sector  Adviser  (to 
Administrative  and  Legal  Committee 
Meeting  only) 

Michael  Roth.  Chief  Patent  Counsel, 
Pioneer  Hi-Bred  International.  Inc., 
Des  Moines.  Iowa 


United  States  Delegation  to  the 
Permanent  Technical  Committee  (PIC) 
m,  Radio  Communications,  Inter- 
American  Telecommunications 
Conference  (CITEL),  Organization  of 
American  States  (OAS),  Mexico  City, 
Mexico.  April  2&-30, 1993 

Representative 

John  Gilsenan.  Director  for 
Telecommunications  Policy,  Bureau 
of  International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Cecily  Holiday,  Branch  Chief,  Satellite 
Radio,  Federal  Communications 
Commission 

Lawrence  Palmer,  Telecommunication 
Policy  Specialist,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

James  Vorhies,  Telecommunications 
Policy  Specialist,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Richard  Wright,  Engineer,  National 
Aeronautical  and  Sf>ace 
Administration.  Goddard  Space  Flight 
Center 

Private  Sector  Advisers 

Steven  Clark,  Radio  Engineer,  Motorola 

Corporation,  Washington,  DC 
Mario  Florian,  Consultant,  ORBCOM 

Incorporated,  Fairfax,  Virginia 
Lon  Levin,  Vice  President,  American 

Mobile  Satellite  Corporation, 

Washington,  DC 

Alireza  Mahmoodshahi,  Member 

Technical  Staff,  AT&T  Bell 

Laboratories.  Holmdel,  New  Jersey 
Paul  Rinaldo,  Technical  Director, 

American  Radio  Relay  League, 

Washington.  DC 

Leshe  Taylor,  President,  LTA.  Bethesda, 
Maryland 

Michael  Ward,  Senior  Scientist. 
American  Mobile  Satellite 
Corporation,  Washington,  DC 

United  States  Delegation  to  the 
Fourteenth  Session  of  the  United 
Nations  Commission  on  Human 
Settlements,  Economic  and  Social 
Council  (ECOSOQ.  Nairobi,  April  26- 
May  5, 1993 

liepresentative 

Peter  M.  Kimm,  Director.  OfGce  of 
Housing  and  Urban  Programs,  Bureau 
for  Private  Enterprise.  Agency  for 
International  Development 
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Alternate  Representatives 
John  K.  Atchley,  United  States 

Permanent  Representative  to  Habitat, 

'Naiiobi 
Howard  Sumka,  Regional  Economic 

Development  Services  Offices. 

Agency  for  International 

Development,  Nairobi 

Advisers 

Lindsay  Elmendorf,  Program  OfTiccr, 
Office  of  Housing  and  Urban 
Programs,  Bureau  for  Private 
Enterprise,  Agency  for  International 
Development 

Michael  Lippe,  Deputy  Director,  Office 
of  Housing  and  Urban  Programs, 
Bureau  for  Private  Elnterprise,  Agency 
for  International  Development 

Private  Sector  Advisers 

Jake  Kuitwaard,  Legislative  Director, 

National  Association  of  Realtors, 

Washington,  DC 
Nestor  R.  Weigand.  Jr.,  Past  President, 

National  Association  of  Realtors, 

Washington,  DC 

United  States  Delegation  to  the  Annual 
Meeting  of  the  Executive  Board  of  the 
United  Nations  Children's  Fund 
(UNICEF).  New  York,  April  28-May  7, 
1993 

Representative 

fvlarian  Wright  Edelman,  Unified  States 
Representative  to  the  United  Nations 
Children's  Fund,  Washington.  DC 

Alternate  Representative 

William  H.  Foege.  M  D.,  United  States 
Alternate  Representative  to  the  United 
Nations  Children's  Fund,  Atlanta, 
Georgia 

Senior  Advisers 

Audrey  F.  Manley,  M.D.,  Acting 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services 

The  Honorable  Edward  Marks.  Minister- 
Ccunselor,  Deputy  United  States 
Representative  on  t>ie  Uni'ed  Nations 
Economic  and  Social  Council,  New 
York 

Advisers 

Thomas  G.  Beck,  Office  of  International 
Donor  Programs,  Policy  Directorate, 
Agency  for  International  Development 

Robert  M.  Clay,  Office  of  Health,  Bureau 
for  Research  and  Development, 
Aoency  for  International  Development 

Kimberly  J.  DeBlauw,  Office  of 
International  Development 
Assistance,  Bureau  of  International 
Organization  Affairs,  Department  of 
State 

Robert  H.  Dodson.  Office  of 

International  Donor  Programs,  Policy 


Directorate,  Agency  for  International 

Development 
Teresa  D.  Hobgood.  Office  of  United 

Nations  System  Budgets,  Bureau  of 

International  Organization  Affairs, 

Department  of  State 
Margaret  J.  Pollack.  Chief,  Economic 

and  Humanitarian  Assistance,  Office 

of  International  Development 

Assistance.  Bureau  of  International 

Organization  Affairs,  Department  of 

State 
David  L  Schiele,  United  States  Mission 

to  the  United  Nations,  New  York 
Susan  Shearouse.  United  States  Mission 

to  the  United  Nations,  New  York 
Linda  S.  Shenwick,  Counselor,  United 

States  Mission  to  the  United  Nations. 

New  York 
Linda  Vogel,  Office  of  International 

Health.  Department  of  Health  and 

Human  Services 

Private  Sector  Advisers 

Alejandro  J.  Palacios.  Director,  Office  of 
Public  Policy  and  Government 
Relations.  United  States  Committee 
for  UNICEF,  Washington,  DC 

James  D.  Weill,  General  Counsel, 
Children's  Defense  Fund, 
Washington,  DC 

United  States  Delegation  to  the 
Statistical  Committee,  45th  Session, 
(April  27).  and  Standing  Committee, 
76th  Session.  (April  28).  International 
Lead  and  Zinc  Study  Group,  London, 
April  27-28, 1993 

Represen  tative 

Michael  Glover,  Economic  Officer, 
LInited  States  Embassy,  London 

Private  Sector  Adviser 

Richard  Bauer,  Jr.,  Vice  President, 
Eastern  Alloys,  Maybrook,  New  York 

United  States  Delegation  to  the  First 
Meeting  of  the  Telecommunication 
Standardization  Sector  (TSS)  of  Study 
Group  8,  International 
Telecommunication  Union  (ITU). 
Geneva.  April  27-May  6, 1993 

Representative 

Df;nnis  Bodson,  Deputy  Director. 
National  Communications  System 

Alternate  Representative 

Gary  Fereno,  Director  for  CITEL  and 
COTT,  Standards  and  Poficy,  Bureau 
of  International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Douglas  V.  Davis,  Attorney  Advisor, 
Federal  Communications  Commission 

Steven  Perschau,  Senior  Engineer, 
National  Communications  Svstem 
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Private  Sector  Advisers 

Elaine  J.  Baskin,  Technical  Writer.  Palo 

Alto.  California 
Bruce  J.  DeGrasse,  Consultant,  B.J. 

Communications,  Dallas,  Texas 
Kenneth  R.  Krechmer,  Action 

Consulting.  Palo  Alto.  California 
Andrew  Mutz.  Research  Scientist. 

Eastman  Kodak  Company,  Rochester, 

New  York 
Herman  R-  Silbiger.  Communications 

Consultant,  APPLICOM,  Tinton  Falls. 

New  Jersey 
Cornelius  J.  Starkey,  Vice  President. 

Data  Beam  Corporation,  Lexington. 

Kentucky 
Charles  Touchton,  Standards  Engineer. 

IBM  Corporation,  Tampa,  Florida 
Steven  Urban,  Senior  Engineer.  Delta 

Information  Systems,  Horsham, 

Pennsylvania 

United  States  Delegation  to  the  World 
Health  Assembly,  46th  Session,  World 
Health  Organization  (WHO),  Geneva, 
May  3-14, 1993 

Delegates 

Walter  D.  Broadnax  (Chief  Delegate), 

Deputy  Secretary  Designate. 

Department  of  Health  and  Human 

Services 
Audrey  F.  Manley.  M.D..  Acting 

Assistant  Secretary  for  Health. 

Department  of  Health  and  Human 

Services 
H.  Clarke  Rodgers.  Jr.,  Charge  d'Affaires. 

United  States  Permanent  Mission  to 

the  European  Office  of  the  United 

Nations  and  Other  International 

Organizations.  Geneva 

Alternate  Delegates 

Neil  A.  Boyer.  Director  for  Health  and 
Transportation  Programs.  Bureau  of 
International  Organization  Affairs, 
Department  of  State 

Donald  A.  Henderson,  M.D.,  Expert 
Consultant  for  Science  and 
Immunization.  Office  of  the  Assistant 
Secretary  for  Health.  United  States 
Public  Health  Service,  Department  of 
Health  and  Human  Services 

Melinda  L.  Kimble.  Deputy  Assistant 
Secretary  for  International 
Development  and  Technical 
Specialized  Agency  Affairs.  Bureau  of 
International  Organization  Affairs, 
Department  of  State 

The  Honorable  Antonia  C.  Novello, 
M.D..  Surgeon  General.  United  States 
Pubhc  Health  Service.  Department  of 
Health  and  Himian  Services 

James  E.  Sam.  M.D..  Deputy  Assistant 
Secretary  for  International  Health. 
United  States  Public  Health  Service. 
Department  of  Health  and  Human 
Services 


Advisers 

Rose  Belmont.  Associate  Director  for 
Multilateral  Programs.  Office  of 
International  Health.  United  States 
Public  Health  Service.  E)epartraent  of 
Health  and  Human  Services 

Kenneth  Bernard.  M.D..  Associate 
Director  for  Medical  and  Scientific 
Afiairs.  Office  of  International  Health, 
United  States  Public  Health  Service, 
Department  of  Health  and  Human 
Services 

John  R.  Crook.  Counselor  for  Legal 
Affairs.  United  States  Mission. 
Geneva 

Joe  H.  Davis.  M.D..  Assistant  Director  for 
International  Health,  Centers  for 
Disease  Control,  United  States  Public 
Health  Service,  Department  of  Health 
and  Human  Ser\'ices,  Atlanta 

Peter  D.  Eicher,  Counselor  for  Political 
Affairs,  United  States  Mission, 
Geneva 

Philip  Schambra,  Director,  Fogarty 
International  Center,  National 
Institutes  of  Health,  United  States 
Public  Health  Service,  Department  of 
Health  and  Human  Services 

Harold  P.  Thompson.  International 
Health  Attache.  United  States 
Mission.  Geneva 

Robert  Wrin.  Acting  Director.  Office  of 
Health.  Bureau  for  Research  and 
Development,  Agency  for 
International  Development 

Private  Sector  Advisers 

Virginia  Betts,  President,  American 
Nurses  Association,  Washington, 
District  of  Columbia 

Helen  Rodriguez-Trias,  President, 
American  Public  Health  Association, 
Washington,  DC 

David  Satcher,  President,  Meharry 
Medical  College,  Nashville,  Tennessee 

Ten7  Yamauchi,  Professor  and  Vice- 
Chairraan,  Department  of  Pediatrics, 
Infectious  Diseases  Division. 
University  of  Arkansas  for  Medical 
Sciences  and  Arkansas  Children's 
Hospital,  Little  Rock,  Arkansas 

United  States  Delegation  to  the  First 
Meeting  of  the  Telecommunications 
Standardization  Sector  (TSS),  Study 
Group  11,  Signalling  and  Switching, 
International  Telecommunication 
Union  (ITU),  Geneva,  May  3-19, 1993 

Representative 

Otto  J.  Gusella,  Executive  Director. 
Exchange  Carrier  Standards 
Association.  Washington.  DC 

Ad\isers 

Donald  Choi,  Electronics  Engineer, 
Defense  Information  Systems  Agency 

Leslie  A.  CoUica,  Computer  Scientist, 
National  Institute  of  Standards 
"echnology.  Department  of  Commerce 


Wendell  R.  Harris,  Assistant  Bureau 
Chief.  International  Common  Carrier 
Bureau.  Federal  Communications 
Commission 

Private  Sector  Advisers 

Edward  Chien.  President.  Personal 

Telecommunication  Technologies. 

Inc..  San  Jose.  California 
Elmer  R.  Hapeman.  Switching  Engineer. 

BELLCORE.  Red  Bank,  New  Jersey 
Harry  Hetz,  Manager,  Standards 

Management,  Bell  Atlantic.  Arlington. 

Virginia 
Jay  R.  Hilton.  Manager.  Technical 

Standards.  GTE  Telephone 

Operations.  Irving.  Texas 
Doris  Lebovits.  Staff  Manager.  AT&T. 

Bedminster.  New  Jersey 
Anthony  Toubassi,  Advisory  Engineer, 

MCI  Corporation,  Richardson.  Texas 
Lawrence  A.  Young.  Director,  Technical 

Standards,  Ameritech  Ser\ices, 

Hoffman  Estates.  Illinois 

United  States  Delegation  to  the  45th 
Annual  Meeting  of  the  International 
Whaling  Commission  (IWC),  Kyoto, 
Japan,  May  5-14, 1093 

Representative 

Michael  Tillman,  Acting  Deputy 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce 

Congressional  Staff  Adxisers 

Jill  Brady.  Professional  Staff  Member. 

Merchant  Marine  and  Fisheries 

Committee.  United  States  House  of 

Representatives 
Earl  W.  Comstock.  Legislative  Director. 

Office  of  Senator  Stevens.  United 

States  Senate 
Karen  L.  Steuer.  Professional  Staff 

Member.  Merchant  Marine  and 

Fisheries  Committee.  United  States 

House  of  Representatives 

Advisers 

Douglas  M.  Ancoma.  Fisheries  Attache. 
United  States  Embassy.  Tokyo 

Raymond  V.  Amaudo,  Office  of  Oceans 
.\ffairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State 

Robert  Brownell.  Office  of  Oceans 
Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State 

Kevin  Chu.  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

Anne  Crichton.  Office  of  the  Solicitor, 
Department  of  the  Interior 
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Margaret  Hayes,  Assistant  General 

Counsel  for  Fisheries,  National 

Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce 
James  Kilboume,  Division  of  Land  and 

Natural  Resources,  Department  of 

Justice 
Rebecca  Rootes,  Assistant  to  the  Under 

Secretary,  National  Oceanic  and 

Atmospheric  Administration, 

Department  of  Commerce 
Kurt  Tong,  Office  of  Japanese  Affairs, 

Bureau  of  East  Asian  and  Pacific 

Affairs,  Department  of  State 
Paul  Williams,  Attorney-Adviser,  Office 

of  the  Legal  Adviser,  Department  of 

State 

Private  Sector  Advisers 

Marie  P.  Adams,  Alaska  and  Inuvialuit 

Beluga  Whale  Committee,  Barrow, 

Alaska 
Nancy  Azzam,  Windstar  Foundation, 

Golden  Valley,  Minnesota 
Patricia  A.  Forkian,  Executive  Vice 

President,  Humane  Society  of  the 

United  States,  Washington,  DC 
Burton  Rexford,  Chairman,  Alaska 

Eskimo  Whaling  Commission, 

Barrow,  Alaska 
Michael  Sutton,  World  Wildlife  Fund, 

Washington,  DC 

United  States  Delegation  to  the 
Permanent  Technical  Committee  (PTC- 
1)  of  the  Organization  of  American 
States  (GAS),  Inter-American 
Telecomm'unication  Conference 
(OTEL),  Tegucigalpa,  Honduras,  May 
10-14, 1993 

Representative 

Gary  M.  Fereno,  Director  for  CITEL  and 
CCnr  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Acfvjsers 

Douglas  V.  Davis,  Attorney/Advisor, 

Federal  Communications  Commission 
Jack  Gleason,  Director,  Development 

Planning,  National 

Telecommunications  and  Information 

Pohcy.  Department  of  Commerce 
William  F.  Moran,  Policy  SpeciaHst, 

Office  of  International  and 

Information  Administration, 

Department  of  Commerce 

Private  Sector  Advisers 

Raymond  Crowell,  Director,  Strategic 
Planning,  COMSAT  Corporation. 
Washington.  DC 

David  Fine,  Manager,  Standards  & 
Development.  Southwest  Bell 
Corporation,  Washington.  DC 

Ileana  Fleites-LaSalle.  Senior  Market 
Planner,  AT&T.  Hohndel,  New  Jersey 


Thomas  J.  Plevyak.  Manager, 
International  Standards,  Bell  Atlantic 
Corporation,  Arlington,  Virginia 

United  States  Delegation  to  the  Asia- 
Pacific  Regional  Telecommunications 
Development  Conference,  International 
Telecommunication  Union  (ITU), 
Singapore,  May  10-15, 1993 

Representatives 

Richard  C.  Beaird,  Acting  United  States 
Coordinator  and  Director,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Jean  Prewitt,  Associate  Administrator, 
Office  of  International  Affairs, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Advisers 

Rudolfo  Lujan  Baca,  Senior  Attorney 
Advisor,  Office  of  International 
Communications,  Federal 
Communications  Commission 

Doreen  Bogdan,  Telecommunications 
Pohcy  Specialist,  Office  of 
International  Affairs,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Brian  F.  Pontes,  Acting  Chief  of  Staff  to 
the  Interim  Chairman,  Federal 
Communications  Commission 

Jane  Hurd,  Consultant,  Office  of 
International  Affairs,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce 

Walter  H.  Manger,  International 
Relations  Officer.  Bureau  of 
International  Communications  and 
Information  Policy  Department  of 
State 

Doreen  McGirr,  Executive  Director  of 
the  United  States  Delegation  to  the 
World  Telecommunications 
Development  Conference,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Robert  Pollard,  First  Secretary, 
American  Embassy,  Singapore 

Private  Sector  Advisers 

Beverly  W.  Andrews,  Director. 

Regulatory  Policy.  COMSAT. 

Washington.  DC 
Gregg  Daffner.  Vice  President  of  Market 

Development  and  Regional  Affairs, 

PanAmSat.  Greenwich,  Coimecticut 
Stephen  J.  Ehitton.  Director. 

International  Affairs.  NYNEX. 

Washington.  DC 
Oliver  Dziggel.  President.  Enterprise 

Development  International.  Inc.. 

Bethesda.  Maryland 


W.  Kenneth  Lindhorst.  Vice  President, 
International  Services,  AT&T,  Basking 
Ridge,  New  Jersey, 

C.  Travis  Marshall,  Deputy  for 
Telecommunications  to  the  Chief 
Executive  Officer.  Motorola,  hic. 
Washington,  DC 

Eric  G.  Nelson,  Director  of  International 
Affairs,  Telecommunications  Industry 
Association.  Washington,  DC 

Richard  Ramlall,  Director,  Strategy 
Investments,  Bell  Atlantic 
International.  Arhngton.  Virginia 

Walda  Roseman.  President, 
CompassRose  International,  Inc., 
Washington,  DC 

United  States  Delegation  to  the  United 
Nations,  International  Conference  on 
Population  and  Development  (ICPD), 
First  Meeting  of  the  Preparatory 
Committee,  New  York,  May  10-21, 1993 

Representative 

The  Honorable  Timothy  E.  Wirth, 
Counselor  of  the  Department, 
Department  of  State 

Alternative  Representative 

The  Honorable  Edward  Marks,  Minister- 
Counselor,  Deputy  United  States 
Representative  on  the  United  Nations 
Economic  and  Social  Council,  New 
York 

The  Honorable  Warren  Zimmerman. 
Director.  Bureau  for  Refugee 
Programs,  Department  of  State 

Advisers 

Wendy  Baldwrin,  Deputy  Director, 
National  Institute  of  Child  Health  and 
Human  Development,  National 
Institutes  of  Health,  U.S.  Pubhc 
Health  Service.  Department  of  Health 
and  Human  Services 

Nancy  O'Neal  Carter,  Coordinator  for 
Population  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

David  M.  Cohen,  United  States  Mission 
to  the  United  Nations,  New  York 

Richard  Comehus,  Deputy  Chief,  Pohce 
and  Evaluation  Division.  Office  of 
Population,  Bureau  for  Research  and 
Development,  Agency  for 
International  Development 

Barbara  Crane,  International  Population 
Fellow,  Bureau  of  Refugee  Programs, 
Department  of  State 

Sandra  A.  Dembski,  Director,  Office  of 
International  Economic  PoUcy. 
Bureau  of  International  Organization 
Affairs.  Department  of  State 

Duff  G.  Gillespie,  Acting  Deputy 
Assistant  Administrator,  Bureau  for 
Research  and  Development,  Agency 
for  International  Development 

Nan  E.  Kennelly,  Office  of  Multilateral 
Organizations  and  Migration  PoUcy , 
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Bureau  for  Refugee  Programs, 

Department  of  State 
Sarah  Kovner,  Special  Assistant  to  the 

Secretary,  Department  of  Health  and 

Human  Services 
Roger  G.  Kramer,  AcUng  Director, 

Division  of  Immigration  Policy  and 

Research.  Department  of  Labor 
Elizabeth  Maguire,  Acting  Director, 

Office  of  Population,  Bureau  for 

Research  and  Development,  Agency 

for  International  Development 
Ellen  Marshall,  Population  Policy 

Consultant.  Bureau  for  Refugee 

Programs,  Department  of  State 
David  Ogden.  International  Activities 

Specialist,  Environmental  Protection 

Agency 
David  L.  Schiele,  United  States  Mission 

to  the  United  Nations,  New  York 

Private  Sector  Advisers 

Bella  Abzug,  President,  Women's 

Environment  and  Development 

Organization,  New  York,  New  York 
Byllye  Avery.  Visiting  Fellow,  Harvard 

School  of  Public  Health,  Swarthmore, 

Pennsylvania 
Peggy  Curlin,  President,  Center  for 

Development  and  Population 

Activities,  Washington,  DC 
Robin  EKxke,  Chairman,  Board  of 

Directors,  Population  Action 

International,  Washington,  DC 
Adrienne  Germain,  Vice  President, 

International  Women's  Health 

Coalition,  New  York,  New  York 
Mary  Faith  Mitchell,  Population 

Program  Officer,  Hewlett  Foundation, 

Menlo  Park,  California 
Helen  Rodriguiz-Trias,  President, 

American  Public  Health  Association, 

Brookdale,  California 
Jeane  Rosoff,  President,  Alan 

Guttmacher  Institute,  Washington,  DC 
Susan  Sechler,  Director,  Pew  Global 

Stewardship  Initiative,  Washington, 

DC 
Steven  Sinding,  Director,  Population 

Sciences,  The  Rockefeller  Foundation. 

New  York,  New  York 
Patricia  Waak,  Director,  Population 

Program.  National  Audubon  Societv, 

Washington,  DC 

United  States  Delegation  to  the  17th 
Session  of  the  Hague  Conference  on 
Intercountry  Adoption,  Hague 
Conference  on  Private  International 
Law  (HCOPIL),  The  Hague,  The 
Netherlands,  May  10-29, 1993 

Representative 

Peter  H.  Pfund,  Assistamt  Legal  Adviser 
for  Private  International  Law, 
Department  of  State 

Alternate  Representative 
James  L.  Ward. 


Principal  Deputy  Assistant  Secretary, 
Bureau  of  Consular  Affairs, 
Department  of  State 

Public  Members 

Gloria  F.  DeHart,  Deputy  Attorney 

General — California,  American  Bar 

Association,  Washington.  DC 
Connie  Fails,  Adoptive  Mother.  Little 

Rock,  Arkansas 
Susan  Freivalds,  Executive  Director, 

Adoptive  Families  of  America,  Inc., 

Minneapolis.  Minnesota 
Steven  M.  Kirsh.  President,  American 

Academy  of  Adoptive  Attorneys, 

hidianapolis,  Indiana 
Arthur  T.  von  Mehren,  Har\-ard  Law 

School,  Cambridge,  Massachusetts 
William  Pierce,  President,  National 

Council  For  Adoption,  Washington, 

DC 
Betsey  Rosenbaum,  Director,  Family  & 

Child  Welfare  Services,  American 

Public  Welfare  Association, 

Washington,  DC 
Sheri  Sweitzer,  Secretary  to  Senator 

Howard  M.  Metzenbaum.  Member, 

Board  of  Directors.  Adoption  Service 

Information  Agency.  Washington.  DC 
Peter  D.  Trooboff.  Covington  &  Burling, 

Washington.  IX^ 

Advisers 

Rita  Boie,  Senior  Immigration  Examiner, 

Immigration  and  Naturalization 

Service 
Beth  Cooper.  Office  of  Citizens  Consular 

Services,  Bureau  of  Consular  Affairs, 

Department  of  State 
Vanessa  Laird,  Office  of  the  Assistant 

Legal  Adviser  for  Consular  Affairs, 

Department  of  State 


United  States  Delegation  to  the 
International  TropicaJ  Timber  Council 
Fourteenth  Session  and  Permanent 
Committees  Twelfth  Session 
International  Tropical  Timber 
Organization  (ITTO),  Kuala  Lumpur, 
May  11-19, 1993 

Representative 

Milton  Drucker,  Deputy  Director.  Office 
of  International  Commodities.  Bureau 
of  Economic  and  Business  Affairs. 
Department  of  State 

Alternate  Representatives 

Stephanie  Caswell,  Office  of  the 
Environment.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State 

Duane  E,  Sams.  Director  of  Commodity 
Policy.  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 


Advisers 

David  Harcharik.  United  States  Forest 

Service,  Department  of  Agriculture 
Michael  Hicks,  Foreign  Agricultural 

Service.  Department  of  Agriculture 
Michael  Martin,  United  States  Forest 

Service.  Department  of  Agriculture 
Kathy  McNamara,  Office  of  Machinery, 

Machinery,  and  Chemicals, 

Department  of  Commerce 

Private  Sector  Advisers 

Mark  Dillenbeck,  World  Conservation 

Union,  Washington,  DC 
Frank  Sheridan,  International 

Hardwood  Products  Association, 

Mineola,  New  York 

United  States  Delegation  to  the  Working 
Group  on  Accounting  Standards 
Committee  on  International  Investment 
and  Multinational  Enterprises  (QME) 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Paris,  May 
18-19, 1993 

Representative 

Richard  J.  Reinhard,  Assistemt  Chief 
Accountant,  Securities  and  Exchange 
Commission 

Private  Sector  Adviser 

H.  John  Dirks,  Partner.  Price 
Waterhouse,  San  Francisco,  California 

United  States  Delegation  to  the 
Maritime  Safety  Committee  (MSC)  62nd 
Session  International  Maritime 
Organization  (IMG)  London,  May  24- 
28, 1993 

Representative 

A.E.  Henn,  Rear  Admiral,  Chief,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard,  Department  of 

Transportation 

Alternate  Representative 

Joseph  J.  Angelo,  Associate  Program 
Director,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Congressional  Staff  Adviser 

David  K.  Honness,  Jr.,  Professional  Staff, 
Subcommittee  on  Merchant  Marine, 
Committee  on  Merchant  Marine  and 
Fisheries,  United  States  House  of 
Representatives 

Advisers 

Joseph  E.  Baggett,  Captain,  Deputy 
Department  of  Defense  Representative 
for  Ocean  Policy  Affairs,  Office  of  the 
Judge  Advocate  General,  Department 
of  the  Navy 

John  M.  Holmes,  Commander, 
Compliance  and  Enforcement  Branch, 
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United  States  Coast  Guard, 
Department  of  Transportation 

Edward  J.  LaRue,  Chief,  Navigational 
Rules  and  Information  Branch,  United 
States  Coast  Guard,  Department  of 
Transportation 

John  F.  McGowan,  Captain,  Chief, 
Marine  Vessel  Personnel  Division, 
United  States  Coast  Guard, 
Department  of  Transportation 

Marjorie  Murtagh,  Chief,  Fire  Protection 
Section,  Marine  Technical  and 
Hazardous  Materials  Division,  United 
States  Coast  Guard,  Department  of 
Transportation 

George  Reagle,  Office  of  Surface 
Transportation  Safety,  National 
Transportation  Safety  Board, 
Department  of  Transportation 

Private  Sector  Advisers 

Joseph  J.  Cox,  Vice  President,  American 

Institute  of  Merchant  Shipping. 

Washington.  DC 
Robert  Somerville,  President,  American 

Bureau  of  Shipping,  Nev^^  York,  New 

York 

United  States  Delegation  to  the  Council 
and  Committees  International  Natural 
Rubber  Organization  (INRO),  Kuala 
Lumpur,  May  24-28, 1993 

/?eprese/jta(iVe 

Duane  E.  Sams,  Director  of  Commodity 
Policy,  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 

Alternate  Representative 

Daniel  L.  Holtzman,  International 
Economist,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Adviser 

Daniel  Geisler,  Second  Secretary, 
American  Embassy,  Kuala  Luntpur 

Private  Sector  Advisers 

Gary  A.  Miller,  Vice  President,  The 
Goodyear  Tire  and  Rubber  Company, 
Akron,  Ohio 

Harold  Ross  Miller,  Managing  Director, 
Goodrich  Company,  Singapore 

United  States  Delegation  to  the 
Maritime  Transport  Committee, 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris,  May 
25-27,  1993 

Representative 

Stephen  M.  Miller,  Office  of  Maritime 
and  Land  Tremsport,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Alternate  Representative 

Ralph  Edwards,  Office  of  International 
Affairs.  Maritime  Administration, 
Department  of  Transportation 


Private  Sector  Adviser 
Donald  L.  O'Hare,  Sea-Land 
Corporation.  Iselin,  New  Jersey 

United  States  Delegation  to  the 
Chemicals  Group  and  Management 
Committee  20th  Joint  Meeting, 
Environment  Policy  Committee  (EPOC), 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris,  May 
26-28, 1993 

Representative 

Victor  J.  Kimm,  Assistant  Administrator, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency 

Advisers 

Charles  Auer,  Director,  Existing 
Chemicals  Assessment  Division, 
Enviroiunental  Protection  Agency 

Douglas  Campt,  Director.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency 

Mark  A.  Greenwood,  Director,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency 

Breck  Milroy,  Office  of  Environmental 
Protection,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Appropriate  Mission  Officer.  United 
States  Mission  to  the  Organization  for 
Economic  Cooperation  and 
Development,  Paris 

Private  Sector  Advisers 

Polly  Hoppin.  World  Wildlife  Fund/ 

Conservation  Foundation, 

Washington  DC 
Kenneth  Murray,  Exxon  Corporation, 

East  Brunswick.  New  Jersey 

United  States  Delegation  to  the 
Telecommunication  Standardization 
Advisory  Group  (TSAG),  International 
Telecommunication  Union  (ITU), 
Geneva,  June  1-4, 1993 

Representative 

Earl  S.  Barbely.  Director, 
Telecommunications  and_Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Pohcy,  Department  of  State 

Adviser 

Douglas  V.  Davis,  Attorney-Advisor, 
Common  Carrier  Bureau,  Federal 
Communications  Commission 

Private  Sector  Advisers 

Gary  Fishmann,  Technical  Standards 

Director,  AT&T,  Bedminster,  New 

Jersey 
George  Helder,  Consultant,  Picturetel 

Corporation,  Moraga,  California 
Richard  Holleman,  Director.  Standards 

Practices,  IBM  Corporation.  Purchase, 

New  York 


Henry  Marchese,  Consultant,  AT&T. 

Bedminster,  New  Jersey 
Arthur  Reilly,  Director.  Bellcore,  Red 

Bank,  New  Jersey 
Robert  J.  Smith,  Director.  Science  and 

Technology,  NYNEX  Corporation, 

Cambridge,  Massachusetts 
Leonard  Strickland,  Director,  Technical 

Standards,  BellSouth 

Telecommunications,  Birmingham, 

Alabama 
Martin  Sullivan.  Director.  BELLCORE. 

Red  Bank.  New  Jersey 
Carmen  Taglialatela.  Jr..  Executive  Staff. 

MQ  Telecommunications. 

Washington.  DC 
Mel  Woinsky,  Senior  Manager. 

Technical  Industry  Standards. 

Northern  Telecom,  Inc.,  Morristown, 

New  Jersey 

United  States  Delegation  to  the  Study 
Group  Two  Telecommunication 
Standardization  Sector  (TSS), 
International  Telecommunication 
Union  (ITU),  Geneva,  June  1-11, 1993 

/?epresen/atjve 

Kathryn  A.  Martin.  Engineer,  Bureau  of 
International  Communications,  and 
Information  Policy.  Department  of 
State 

Private  Sector  Advisers 

Stephen  Engelman.  Senior  Staff 

Member.  MCI.  Richardson.  Texas 
Fred  Gaechter.  Member  Technical  Staff, 

North  American  Numbering  Plan 

Administration,  Bellcore.  Livingston, 

New  Jersey 
Ben  Levitan,  Principal  Engineer,  ARINC, 

Annapolis.  Maryland 
James  Longua,  Ameritech  Services, 

Hoffman  Estates, Jllinois 
Robert  W.  Madden,  Manager,  American 

Telephone  and  Telegraph  Company, 

Morristown,  New  Jersey 
Gayle  Murdock.  Manager,  U.S.  West 

Communications,  Seattle.  Washington 
Mark  Neibert.  Director,  Digital  and 

Protocol  Standards.  COMSAT, 

Washington,  DC 

United  States  Delegation  to  the  North 
Atlantic  Systems  Planning  Group  29th 
Meeting  (NATSPG/29),  International 
Civil  Aviation  Organization  (ICAO), 
Paris,  June  2-18, 1993 

Representative 

W.  Frank  Price,  Manager,  International 
Procedures  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Alternate  Representative 

Gerald  L  Richard,  International 
Procedures  Branch,  Federal  Aviation 
Administration,  Department  of 
Transportation 
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Advisers 

Grazen  T.  Gardilcic,  International 
Procedures  Specialist,  Federal 
Aviation  Administration,  Department 
of  Transportation 

Roy  Grimes,  Aviation  Safety  Inspector. 
Federal  Aviation  Administration. 
Department  of  Transportation 

Dale  Livingston,  Technical  Program 
Manager,  FAA  Technical  Center. 
Federal  Aviation  Administration, 
Department  of  Transportation. 
Atlantic  City,  New  Jersey 

Michael  Pumphrey,  Assistant  Manager 
(Oceanic),  Federal  Aviation 
Administration,  Department  of 
Transportation,  Ronkonkoma,  New 
York 

Cameron  Shackelford,  Major,  USAF, 
Future  Aviation  Concepts, 
Department  of  Defense 

Private  Sector  Advisers 

Richard  Covell,  Director,  Oceanic 

Planning,  Aeronautical  Radio,  Inc.. 

Annapolis.  Maryland 
Raymond  J.  Hilton.  Director.  Air  Traffic 

Management,  Air  Transport 

Association  of  America,  Washington, 

DC 
Valgene  E.  White,  Vice  President, 

Network  Management  Systems, 

Annapolis,  Maryland 

United  States  Delegation  to  Concurrent 
Meetings  of  the  Ad  Hoc  Advisory  Group 
on  Strategic  Review  and  Planning  and 
the  Working  Party  of  the  Plenary 
Assembly  on  Restructuring  of  Study 
Groups  (RSSG),  International 
Telecommunication  Union  (ITU), 
Geneva,  June  3-10, 1993 

Representative        , 

Warren  G.  Richards,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Harold  G.  Kimball,  Deputy  Associate 

Administrator,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
William  Luther,  Field  Operations 

Bureau,  Federal  Communications 

Commission 
Richard  D.  Parlow,  Associate 

Administrator,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 

Private  Sector  Advisers 

Ben  C.  Fisher,  Fisher,  Waylan,  Cooper  & 

Leader,  Washington,  DC 
Robert  Huang,  Radio  Frequency  Matters, 

COMSAT.  Washington.  DC 


Donald  M.  Jansky,  Jansky/Barmat 

Telecommunications,  Washington,  DC 
Edward  E.  Reinhart,  McLean,  Virginia 
Hans  Weiss,  COMSAT.  Washington.  DC 

United  States  Delegation  to  the  WP  on 
Telecommunication  and  Information 
Services  Policies  (TISP),  11th  Session, 
Committee  for  Information,  Computer 
and  Commiuiications  Policy  (ICCP), 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris,  June 
7-8, 1993 

Representative 

Gary  D.  De  Vight,  Director  for  Bilateral 
Relations,  Bureau  of  International 
Telecommunications  and  Information 
Policy,  Department  of  State 

Advisers 

Wray  Candilis,  International  Trade 
Specialist,  Office  of  Service 
Industries,  International  Trade 
Administration,  Department  of 
Commerce 

Carol  Balassa,  International 
Telecommunication  Policy  Officer, 
Office  of  the  United  States  Trade 
Representative,  Executive  Office  of 
the  President 

Diane  Cornell,  Common  Carrier  Bureau, 
Federal  Communications  Commission 

Anne  D.  Jillson,  Economist,  Office  of 
Trade,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Starve  W.  Lett,  Director  for  Satellite  and 
Cable  Policy,  Bureau  of  International 
Telecommunications  and  Information 
Policy,  Department  of  State 

Susan  Settle,  Office  of  International 
Affairs,  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Beverly  Andrews.  COMSAT, 

Washington.  DC 
Rhonda  J.  Crane.  AT&T.  Washington, 

DC 
Randolph  J.  May,  Sutherland,  Asbill  and 

Brennan,  Washington.  DC 
Leland  W.  Schmidt,  GTE  Telephone 

Operations,  Irving,  Texas 
Richard  W.  Stone,  Cable  and  Wireless, 

Vieima.  Virginia 

United  States  Delegation  to  the  Tenth 
Annual  Meeting  of  the  North  Atlantic 
Salmon  Conservation  Organization 
(NASCO),  Edinburgh,  Scotland,  June  7- 
11,1993 

Representative 

Allen  E.  Peterson,  Jr.,  Head  of  the 
United  States  Delegation  to  NASCO, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 


Commissioners 

David  F.  Egan,  United  States 
Commissioner  to  NASCO,  Guilford, 
Connecticut 

Clinton  B.  Tovnisend,  United  States 
Commissioner  to  NASCO, 
Skowhegan,  Maine 

Advisers 

Vaughn  C.  Anthony,  Chief, 
Conservation  and  Utilization 
Division.  Northeast  Fisheries  Center, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Edward  T.  Baum,  Fishery  Scientist, 
State  of  Maine,  Atlantic  Sea  Run 
Salmon  Commission,  Bangor,  Maine 

Jane  M.  Cleaves,  New  England  Regional 
Coordinator,  Atlantic  Salmon 
Federation,  Bowdoinham,  Maine 

Kevin  D.  Friedland,  Fishery  Biologist. 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Jamie  Geiger,  Assistant  Regional 
Director,  Fishery  Resources  and 
Federal  Aid,  Fish  and  Wildlife 
Service,  Department  of  the  Interior 

Arthur  William  Neill,  Fishery  Biologist, 
National  Marine  Fisheries  Service. 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

John  C.  Phillips,  Commissioner. 
Massachusetts  Department  of 
Fisheries,  WildUfe  Enviroiunental  and 
Law  Enforcement,  Boston, 
Massachusetts 

Richard  B.  Roe,  Regional  Director, 
Northeast  Region,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

Dean  Swanson,  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

H.  Stetson  Tinkham,  Atlantic  Fisheries 
Officer,  Office  of  Fisheries  Afiiairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Private  Sector  Adviser 

C.  M.  Cunningham,  Publisher.  Salt 
Water  Sportsman,  Inc..  Bostm, 
Massachusetts 
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United  States  Delegation  to  the  Fifth 
Conference  of  the  Contracting  Parties  to 
the  (RAMSAR)  Convention  on  Wetlands 
of  International  Importance  Kushiro, 
Hokkaido,  Japan,  June  8-16, 1993 

Representative 

Richard  N.  Smith,  Acting  Director, 
United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior 

Alternate  Representative 

Lawrence  N.  Mason,  Chief,  Office  of 
International  Affairs,  United  States 
Fish  and  Wildlife  Service,  Department 
of  the  Interior 

Advisers 

Glenn  A.  Carowan,  Jr.,  Manager, 

Blackwater  National  Wildhfe  Refuge, 

United  States  Fish  and  Wildlife 

Service,  Department  of  the  Interior 
Thomas  E.  Dahl,  National  Wetlands 

Inventory,  United  States  Fish  and 

Wildlife  Service,  Department  of  the 

Interior 
Mary  E.  Kentula,  Wetlands  Research 

Center,  Environmental  Protection 

Agency 
John  Vanderwalker,  Office  of  Exology, 

Health  and  Conservation,  Bureau  of 

Oceans  and  International 

Environmental  and  ScientiHc  Affairs, 

Depeirtment  of  State 
John  O.  Willson,  Office  of  Environment 

and  Natural  Resources,  Agency  for 

International  Development 

Private  Sector  Adviser 

Marc  Holmes,  Save  the  San  Francisco 
Bay  Association,  Oakland,  California 

United  States  Delegation  to  the  Meeting 
of  Study  Group  3  Telecommunication 
Standardization  (TS)  International 
Telecommunication  Union  (ITU) 
Geneva,  June  14-18, 1903 

Jf?epresentafiVe 

Earl  S.  Barbely,  Director, 
Telecommimications  and  Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

Wendell  Harris,  Assistant  Chief/ 
International,  Federal 
Communications  Commission 

Thomas  Wasilewski,  Program  Manager, 
National  Telecommunication  and 
Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Donald  P.  Casey,  Director,  Regulatory, 

AT&T  Easy  Link,  Parsippany,  New 

Jersey 
Robert  Madden,  Manager,  American 

Telephone  and  Telegraph  Company, 

Morristown,  New  Jersey 


Philip  Onstad,  Consultant,  International 

Communications  Association,  Edison, 

New  Jersey 
Marcel  Scheidegger.  MCI  International, 

Rye  Brook,  New  York 
Richard  W.  Stone,  Cable  and  Wireless 

Communications,  Vienna,  Virginia 

United  States  Delegation  to  the  First 
Plenary  Meeting  of  the  United  Nations 
Commission  on  Sustainable 
Development  Economic  and  Social 
Council  (ECOSOC),  New  York,  June  14- 
25, 1993 

Representatives 

The  Honorable  Bruce  Babbitt,  Secretary 
of  the  Interior 

The  Honorable  Elinor  G.  Constable, 
Assistant  Secretary  for  Oceans  and 
International  Envirormiental  and 
Scientific  Affairs,  Department  of  State 

The  Honorable  Timothy  E.  Wirth, 
Counselor  of  the  Department, 
Department  of  State 

Alternate  Representatives 

The  Honorable  Victor  Marrero,  United 
States  Representative  to  the  Economic 
and  Social  Council  of  the  United 
Nations,  New  York 

Rafe  Pomerance,  Deputy  Assistant 
Secretary  for  Environment,  Health 
and  Natural  Resources,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Special  Adviser 

The  Honorable  Carol  Browner, 
Administrator,  Environmental 
Protection  Agency 

Congressional  Staff  Adviser 

Susan  R.  Fletcher,  Senior  Analyst, 
International  Environmental  Policy 
Office,  Congressional  Research 
Service 

Advjsers 

Dan  Blank,  Associate  Director  for 
International  Trade  and  Development, 
Council  on  Environmental  Quality, 
Executive  Office  of  the  President 

Eileen  Claussen,  Director  for  Global 
Environmental  Affairs,  National 
Security  Coimcil,  Executive  Office  of 
the  President 

David  Cohen,  United  States  Mission  to 
the  United  Nations,  New  York 

Marilyn  Harrington,  United  States 
Mission  to  the  United  Nations,  New 
York 

David  Harwood,  Special  Adviser,  Office 
of  the  Counselor,  Department  of  State 

George  Herrfurth,  Office  of 
Environmental  Protection,  Bureau  of 
Oceans  and  Envirormiental  and 
Scientific  Affairs,  Department  of  State 

Twig  Johnson,  Director,  Office  of 
Environment  and  Natural  Resources, 


Bureau  for  Research  and 
Development,  Agency  for 
International  Development 
Michael  Kaplan,  Office  of  Multilateral 
Development  Banks,  Department  of 
the  Treasury 

Mark  Kindall,  Attorney/ Adviser,  Office 
of  International  Activities, 
Envirormiental  Protection  Agency 

Stephanie  Smith  Kinney,  Deputy 
Director,  Office  of  Environmental 
Protection,  Bureau  of  Oceans  and 
Environmental  and  Scientific  Affairs, 
Department  of  State 

John  Knox,  Legal  Adviser,  Office  of  the 
Legal  Adviser,  Department  of  State 

Tom  Laughlin,  Chief,  International 
Liaison  Staff,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

The  Honorable  Edward  Marks,  Minister- 
Counselor,  United  States  Deputy 
Representative  to  the  Economic  and 
Social  Council  of  the  United  Nations, 
New  York 

Richard  McCall,  Chief-of-Staff  to  the 
Administrator,  Agency  for 
International  Development 

David  McCauley,  Bureau  for  Research 
and  Development,  Agency  for 
International  Development 

Kathleen  McGinty,  Director,  Council  on 
Environmental  Quality,  Executive 
Office  of  the  President 

John  P.  McGuinness,  Office  of  Technical 
Specialized  Agencies,  Bureau  of 
International  Organization  Affairs, 
Department  of  State 

Molly  Olson,  Special  Assistant  to  the 
Director,  Bureau  of  Land 
Management,  Department  of  the 
Interior 

Ted  Russell,  Deputy  Assistant  Secretary 
for  International  Activities, 
Environmental  Protection  Agency 

David  Schiele,  United  States  Mission  to 
the  United  Nations,  New  York 

David  Williams,  Special  Assistant  to  the 
Deputy  Director,  Bureau  of  Land 
Management,  Department  of  the 
Interior 

Ted  Williams,  Director,  Office  of 
Environmental  Analysis,  Office  of 
Domestic  and  International  Energy 
Policy,  E)epartment  of  Energy 

Private  Sector  Advisers 

Norine  Kennedy,  Director  of 
Environmental  Affairs,  United  States 
Council  for  International  Business, 
New  York,  New  York 

Kathy  Sessions,  Senior  Policy  Analyst, 
Washington  Office  of  the  United 
Nations  Association  of  the  U.SA.. 
Washington,  DC 
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United  States  Delegation  to  the  Joint 
WG  of  the  CIME  With  the  Committee  on 
Capital  Movements  and  Invisible 
Transactions  (CMIT),  (June  16);  and 
WG  on  Investment  Policies  and  the 
Guidelines  (June  17),  Committee  for 
International  Investment  and 
Multinational  Enterprises,  Organization 
for  Economic  Cooperation  and 
Development  (OECD),  Paris,  June  1&- 
17, 1993 

Representative 

Raymond  G.  McGrath,  Office  of 
Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

Mary  Yee,  Office  of  International 
Investment,  Department  of  the 
Treasury 

Margaret  S.  Pickering,  Office  of  the 
Legal  Adviser,  Department  of  State 

Kathleen  Reddy,  Investment  Adviser, 
United  States  Mission  to  the 
Organization  for  Economic 
Cooperation  and  Development,  Paris 

United  States  Delegation  to  the 
International  Wheat  Council  (IWC), 
119th  Session,  London,  June  21-22, 
1993 

Representative 

Donald  J.  Novotny,  Director,  Grain  and 
Feed  Division,  Foreign  Agricultural 
Service,  Department  of  Agriculture 

Alternate  Representative 

Sandra  L.  Mendyk,  Economics  and 
Commercial  Officer,  Office  of  Food 
Policy  and  Programs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Advisers 

Leslie  Berger,  Agricultural  Attache. 
United  States  Embassy,  London 

Michael  Glover,  Commodities  Officer, 
United  States  Embassy,  London 

Phil  Jarrell,  Agricultural  Economist, 
Grain  and  Feed  Division,  Foreign 
Agricultural  Service,  Department  of 
Agriculture 

Jim  Rudbeck,  Agricultural  Counselor, 
United  States  Embassy,  London 

Private  Sector  Adviser 

Winston  Wilson,  President,  U.S.  Wheat 
Associates,  Washington,  District  of 
Columbia 


United  States  Delegation  to  the  United 
Nations  Conference  for  the  Negotiation 
of  a  Successor  Agreement  to  the 
International  Tropical  Timber 
Agreement,  1983,  Second  Part,  United 
Nations  Conference  on  Trade  and 
Development  (UNCTAD),  Geneva,  June 
21-25, 1993 

Representative 

Duane  E.  Sams,  Director  of  Commodity 
Policy,  Office  of  the  United  Trade 
Representative,  Executive  Office  of 
the  President, 

Alternate  Representatives 

Stephanie  Caswell,  Office  of  Ecology, 

Health  and  Conservation,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Milton  K.  Drucker,  Office  of 

International  Commodities,  Bureau  of 

Economic  and  Business  Affairs, 

Department  of  State 

Advisers 

Robert  Konrath,  United  States  Mission, 

Geneva 
Michael  Martin,  United  States  Forest 

Service,  Department  of  Agriculture 
Kathy  McNamara,  Office  of  Materials, 

Machinery,  and  Chemicals, 

Department  of  Commerce 
Joyce  Rabens,  Office  of  the  United  States 

Trade  Representative,  Geneva 

Private  Sector  Advisers 

Mark  Dillenbeck,  World  Conservation 

Union,  Washington,  District  of 

Columbia 
John  Heisenbuttel,  Vice  President, 

Forest  Resources,  American  Forest 

and  Paper  Association,  Washington, 

District  of  Columbia 
Robert  Johnson,  International  Hardwood 

Products  Association,  Alexandria, 

Virginia 

United  States  Delegation  to  the  Meeting 
of  Stady  Group  7  of  the 
Telecommunication  Standardization 
Sector  (TSS),  International 
Telecommunications  Union  (ITU), 
Geneva,  Switzerland,  June  22-July  2, 
1993 

Representative 

Gary  M.  Fereno,  Director  of  CITEL  and 
TSS  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Steven  Perschau,  Senior  Engineer, 
National  Communication  System 

Neil  Seitz,  Deputy  Director,  System  and 
Network  Development,  National 
Telecommimications  and  Information 


Administration,  Department  of 
Commerce 

Private  Sector  Advisers 

Mack  W.  Bishop,  Programmer,  IBM 

Corporation,  Roanoke,  Texas 
Edmond  J.  Blouston,  Managing  Director, 

GTECH  Corporation,  Warwick,  Rhode 

Island 
Fred  M.  Burg,  Supervisor,  Standards, 

AT&T  Bell  Laboratories,  Holmdel, 

New  Jersey 
Richard  W.  Jesmajian,  Technical  Staff, 

AT&T  Bell  Laboratories,  Holmdel, 

New  Jersey 
Ben  C.  Levitan,  Engineer,  ARINC, 

Annapolis,  Maryland 
James  R.  Moulton,  President,  Open 

Network  Solutions,  Inc.,  Sterling, 

Virginia 
Mark  W.  Neibert,  Manager,  International 

Standards,  COMSAT,  Washington,  DC 

United  States  Delegation  to  the  Working 
Party  on  Migration,  16th  Session, 
Employment,  Labor  and  Social  Afifairs 
Committee  (ELSA),  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  Paris,  June  23- 
25, 1993 

Representative 

Roger  Kramer,  Acting  Director,  Division 
of  Immigration  Policy  and  Research, 
Department  of  Labor 

Alternate  Representative 

Douglas  R.  Hunter, 

Director,  Office  of  Multilateral 
Organizations  and  Migration  Policy, 
Bureau  of  Refugee  Programs, 
Department  of  State 

Private  Sector  Adviser 

Demetrios  Papademetriou,  Carnegie 
Endowment  for  International  Peace, 
Washington,  District  of  Columbia 

United  States  Delegation  to  the 
International  Copper  Study  Group 
(ICSG),  First  General  Session,  Lisbon, 
June  23-29, 1993 

Representative 

Robert  C.  Reiley,  Director,  Office  of 
Materials,  Machinery,  and  Chemicals, 
Department  of  Commerce 

Alternate  Representatives 

Barbara  Males,  Copper  Industry 
Specialist,  Department  of  Commerce 

Robert  J.  McSwain,  International 
Economist,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Advisers 

V.  Anthony  Cammarota,  Jr.,  Senior 
Technical  Adviser,  Bureau  of  Mines, 
Department  of  the  Interior 

Nina  Fite,  Economic  Officer,  United 
States  Embassy,  Lisbon 
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Private  Sector  Advisers 

Ivan  Jeffrey,  President,  Crescent  Brass 

Company,  Reading,  Pennsylvania 
Virgil  J.  Marino,  Executive  Vice 

President,  Ullrich  Copper,  Inc., 

Kenilworth,  New  Jersey 
Arthur  R.  Meile,  President.  Phelps 

Dodge  Sales,  Phelps  Dodge 

Corporation,  Phoenix,  Arizona 
David  B.  Morris,  Manager,  Market 

Research,  Kennecott  Corporation,  Salt 

Lake  City,  Utah 
Robert  M.  Payne,  President,  Copper 

Development  Association,  New  York, 

New  York 
Bernard  Schilberg,  Schilberg  Iron  and 

Metal  Company,  Willimantic, 

Connecticut 
David  Serls,  President,  Colonial  Metals 

Company,  Columbia,  Pennsylvania 
Allan  B.  Silber,  Chairman,  Recyclers  of 

Copper  Alloy  Products.  Nashua,  New 

Hampshire 

United  State  Delegation  to  Non-Debt- 
Creating  Finance  for  Development:  New 
Mechanisms  for  Increasing  Investment 
and  Financial  Flows,  Second  Session, 
Ad  Hoc  Working  Group  on  Investment 
and  Financial  Flaws,  Trade  and 
Development  Board,  United  Nations 
Conference  on  Trade  and  Development 
(UNCTAD),  Geneva,  June  28-July  2, 
1993 

Representative 

Raymond  C  McGrath,  Office  of 
Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Department  of  State 

Adviser 

Robert  Konrath,  Economics  Officer, 
United  States  Mission,  Geneva 

Private  Sector  Adviser 

John  Charlton,  Managing  Director, 
Chase  Manhattan  Bank,  New  York 

United  States  Delegation  to  the 
Subcommittee  on  Fire  Protection,  38th 
Session,  International  Maritime 
Organization  (IMG),  London,  June  28- 
July  2, 1993 

Representative 

Marjorie  Murtagh,  Chief,  Fire  Protection 
Section,  Marine  Technical  and 
Hazardous  Materials  Division,  Office 
of  Mcirine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Alternate  Representative 

Joseph  Westwood-Booth,  Fire  Protection 
Section,  Marine  Technical  and 
Hazardous  Materials  Division,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  United 


States  Coast  Gucird,  Department  of 
Transportation 

Advisers 

Klaus  VVahle,  Survival  Systems  Branch, 
Marine  Technical  and  Hazardous    . 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Matthew  T.  Gustafson,  Fire  Protection 
Section,  Marine  Technical  and 
Hazardous  Materials  Division.  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard,  Department  of 
Transportation 

Private  Sector  Advisers 

Robert  G.  Bill.  Research  Specialist, 

Factory  Mutual  Research  Corporation, 

Norvkood.  Massachusetts 
William  M.  Carey,  Senior  Staff  Engineer, 

UndervvTiter  Laboratories. 

Northbrook.  Illinois 
Rupert  Chandler,  Hopeman  Brothers, 

Incorporated.  \Va\Tiesboro.  Virginia 
Russell  P.  Fleming.  Vice  President, 

National  Fire  Sprinkler  Association, 

Paterson,  New  York 
Hugh  S.  Rynn.  Director,  Fleet 

Engineering  Services.  Sea-Land 

Services,  Elizabeth,  New  Jersey 
Robert  D.  Tagg.  Vice  President,  Herbert 

Engineering  Corporation.  San 

Francisco.  California 
William  L.  Testa.  General  Manager, 

Grinnell  Corporation,  North 

Providence.  Rhode  Island 
Thomas  S.  Winslow,  Director,  Vessel 

Engineering.  American  President 

Lines,  Oakland,  California 

United  States  Delegation  to  the  Codex 
Alimentarius  Commission,  Twentieth 
Session,  Food  and  Agriculture 
Organization  (FAO).  the  World  Health 
Organization  (WHO),  Geneva,  June  28- 
July  7, 1993 

Representative 

Alejandro  B.  Thiermann,  Deputy 
Administrator.  International  Services, 
Animal  and  Plant  Health  Inspection 
Ser\ice,  Department  of  Agriculture 

Alternate  Representatives 

Fred  Shank,  Director.  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration.  Department 
of  Health  and  Human  Ser\'ices 

H.  Russell  Cross,  Administrator,  Food 
Safety  and  Inspection  Service, 
Department  of  Agriculture 

Advisers 

Doug  Archer,  Deputy  Director  for 
Programs,  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 


Administration,  Department  of  Health 

and  Human  Services 
Roy  Barrett,  Office  of  Food  Safety  and 

Technical  Services,  Foreign 

Agricultural  Service,  Department  of 

Agriculture 
Charles  W.  Cooper.  Director, 

International  Activities  Staff,  Center 

for  Food  Safety  and  Applied 

Nutrition,  Food  and  Drug 

Administration.  Department  of  Health 

and  Human  Services 
Jane  Hopkins.  Office  of  Pesticide 

Programs.  Environmental  Protection 

Agency 
Harry  C.  Mussman.  Agricultural 

Attache.  United  States  Mission  to  the 

United  Nations  Agencies  for  Food  and 

Agriculture,  Rome 
Rhonda  S.  Nally.  Executive  Officer  for 

Codex  Alimentarius,  Food  Safety  and 

Inspection  Service.  Department  of 

Agriculture 
Steve  Tanner.  Deputy  Director,  Quality 

Assurance  and  Research  Division, 

Federal  Grain  Inspection  Service, 

Department  of  Agriculture 
Richard  Teske,  Acting  Director,  Center 

for  Veterinary  Medicine,  Food  and 

Drug  Administration.  Department  of 

Health  and  Human  Services 
Craig  A.  Thorn.  Agricultural  Counselor. 

Office  of  the  United  States  Trade 

Representative,  Geneva 

Private  Sector  Advisers 

Kyd  D.  Brenner.  Vice  President.  Com 

Refiners  Association,  Washington, 

District  of  Columbia 
Franta  J.  Broulik.  Director,  Regulatory 

Affairs  and  Information  Services. 

McNeil  Specialty  Products  Company. 

New  Brunswick,  New  Jersey 
J.  B.  Cordaro,  President.  Council  for 

Responsible  Nutrition,  Washington, 

District  of  Columbia 
John  W.  Farquhar,  Vice  President, 

Scientific  and  Technical  Ser\'ices, 

Food  Marketing  Institute, 

Washington.  District  of  Columbia 
Gerald  Guest,  Consultant.  Center  for 

Veterinary  Medicine.  Food  and  Drug 

Administration,  Department  of  Health 

and  Human  Services 
Anthony  Hepton,  Vice  President. 

Quality  Assurance.  Dole  Packaged 

Foods  Company,  San  Francisco, 

California 
Julia  C.  Howell.  Scientific  and 

Regulatory  Affairs  Department.  The 

Coca-Cola  Company,  Atlanta,  Georgia 
Thad  M.  Jackson,  Director  of  Issue 

Management,  Nestle  USA,  Inc., 

Washington.  District  of  Columbia 
Gordon  Kemp.  Director,  Science  Policy 

Affairs,  Animal  Health  Group,  Pfizer, 

Incorporated.  Groton,  Connecticut 
Eddie  Kimbrell,  Holland  and  Knight, 

Washington,  District  of  Columbia 
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Rodney  E.  Leonard,  Executive  Director, 
Community  Nutrition  Institute, 
Washington,  District  of  Columbia 

C.  W.  McMillan,  President,  McMillan  & 
Farrell  Associates,  Washington, 
District  of  Columbia 

Thomas  D.  Pierce,  Manager,  Corporate 
Quality  Assurance,  Hershey  Foods 
Corporation,  Hershey,  Pennsylvania 

Leslie  G.  Sarasin,  Executive  Vice 
President,  Public  Policy  and  Staff 
Counsel,  American  Frozen  Food 
Institute,  McLean,  Virginia 

United  States  Delegation  to  the  Group 
of  Rapporteurs  on  Pollution  and 
Energy,  Twenty-Sixth  Session, 
Economic  Cooperation  for  Europe 
(ECE),  Geneva,  July  5-8, 1993 

Representative 

Thomas  Baines,  Senior  Project  Director, 
Office  of  Mobile  Sources, 
Environmental  Protection  Agency, 
Ann  Arbor,  Michigan 

Private  Sector  Advisers 

Richard  A.  Bishop,  John  Deere 
Company,  Product  Engineering 
Center,  Waterloo,  Iowa 

Donald  C.  Dowdall,  Caterpillar 
Incorporated,  Peoria,  Illinois 

Marcel  Halberstadt,  American 
Automobile  Manufacturers 
Association,  Detroit,  Michigan 

Robert  A.  Jorgensen,  Cummings  Engine 
Company,  Inc.,  Columbus,  Indiana 

United  States  Delegation  to  the  34th 
Session  of  the  Marine  Environment 
Protection  Committee  (MEPC), 
International  Maritime  Organization 
(IMO).  London.  July  S-9, 1993 

Representative 

Rear  Admiral  Robert  E.  Kramek,  USCG. 
Chief  of  Staff,  U.S.  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Joseph  J.  Angelo,  Associate  Program 
Director,  Office  of  Marine  Safety, 
Security  and  Environmental 
Protection,  U.S.  Coast  Guard, 
Department  of  Transportation 

Advisers 

Robert  Blumberg,  Office  of  Marine  Law 
and  Policy,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Commander  WiUiam  Chubb,  USCG, 
Assistant  Chief,  Marine 
Environmental  Protection  Division, 
U.S.  Coast  Gucird,  Department  of 
Transportation 

Margo  Jackson,  Assistant  General  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 


Captain  Michael  J.  Donohoe,  USCG, 
Chief,  Marine  Environmental 
Protection  Division,  U.S.  Coast  Guard, 
Department  of  Transportation 

Marian  Mlay,  Director  for  Oceans  and 
Coastal  Protection  Division, 
Environmental  Protection  Agency 

Commander  Peter  A.  Popko,  USCG, 
Assistant  Chief,  Merchant  Vessel 
Inspection  and  Documentation 
Division,  U.S.  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Advisers 

Joseph  Cox,  American  Institute  of 

Merchant  Shipping,  Washington,  DC 
Sally  Ann  Lentz,  Ocean's  Advocates, 

Washington,  DC 
R.  Keith  Michel,  President,  Herbert 

Engineering  Corp.,  San  Francisco, 

Cahfomia 
Robert  Somerville,  President,  American 

Bureau  of  Shipping,  New  York,  New 

York 

United  State  Delegation  to  the  First 
Meeting  of  Study  Group  13, 
Telecommunication  Standardization 
Bureau  (TSB),  International 
Telecommunication  Union  (FTU), 
Geneva,  Switzerland,  July  5-16, 1993 

Representative 

William  F.  Utlaut,  Director,  Institute  for 
Telecommunication  Sciences, 
National  Telecommunications,  and 
Information  Administration, 
Department  of  Commerce 

Altematwe  Representative 

Gary  M.  Fereno,  Director  of  CITEL  and 
TSS  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Nicholas  E.  Andre,  Electronics  Engineer, 
National  Communications  Systems 

Raodall  S.  Bloomfield,  Electronics 
Engineer,  Institute  for 
Telecommunication  Sciences, 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Wendell  R.  Harris,  Assistant  Bureau 
Chief,  Common  Carrier  Bureau, 
Federal  Communications  Commission 

Frank  M.  McClelland,  Electronics 
Engineer,  National  Communications 
Systems 

Victor  Mueller,  Standards  Coordinator, 
Defense  Information  Systems  Agency 

Ridiard  O.  Savoye,  Electronics 
Engineer,  National  Communications 
Systems 

Neil  Seitz,  Deputy  Director.  Institute  for 
Telecommunications  Sciences, 
National  Telecommunications  and 


Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Donald  Chislow,  Standards  Engineer, 

Telecom  Standards,  San  Jose, 

California 
Robert  Cubbage,  Network  Product 

Planner.  ALCATEL  Network  Systems. 

Richardson,  Texas 
William  L.  Edwards,  Standards 

Engineer,  Sprint  International, 

Overland  Park,  Kansas 
Glen  H.  Estes,  Director,  BELLCORE, 

Morristown,  New  Jersey 
Gary  Fishman,  Engineer,  AT&T, 

Bedminster,  New  Jersey 
Amitabha  Sen,  Member  Technical  Staff, 

Motorola,  Inc.,  Washington,  DC 
Anthony  Toubassi,  Advisory  Engineer, 

MCI,  Richardson,  Texas 
Melvin  Woinsky,  Manager,  Technology 

Planning,  Northern  Telecom,  Inc., 

Morristown,  New  Jersey 

United  States  Delegation  to  the  United 
Nations  Conference  on  Straddling  Fish 
Stocks  and  Highly  Migratory  Fish 
Stocks,  New  York,  July  12-30, 1993 

Representatives 

David  A.  Colson,  Ambassador,  Deputy 
Assistant  Secretary,  Bureau  of  cSceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Larry  L.  Snead,  Director,  Office  of 
Fisheries  Affairs,  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Congressional  Staff  Adviser 

Gregory  L.  Lambert,  Counsel, 
Subcommittee  on  Fisheries 
Management,  Committee  on  Merchant 
Marine  and  Fisheries,  United  States 
House  of  Representatives 

Advisers 

David  A.  Balton,  Attorney-Adviser, 
Office  of  the  Legal  Adviser, 
Department  of  State 

Daniel  J.  Christovich,  Lieutenant,  USCG, 
Coast  Guard  Law  Enforcement  Liaison 
Officer  for  the  Office  of  Fisheries 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

William  E.  Dilday,  Foreign  Affairs 
Officer,  Office  of  Fisheries  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

McU^aret  Frailey-Hayes,  General 
Counsel  for  Fisheries,  Office  of  the 
General  Counsel,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce 

David  Schiele,  United  States  Mission  to 
the  United  Nations,  New  York 
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Michael  Sissenwine,  Senior  Scientist, 
National  Marine  Fisheries  Service, 
Department  of  Commerce 

Steve  Springer,  Special  Agent-in- 
Charge,  Office  of  Enforcement, 
National  Marine  Fisheries  Service. 
Department  of  Commerce 

Richard  Stone,  Director,  Highly 
Migratory  Species  Management 
Division,  National  Marine  Fisheries 
Service,  Department  of  Commerce 

Dean  Sv^anson,  Chief,  International 
Agreements  Division,  Office  of 
International  Affairs,  National  Marine 
Fisheries  Service,  Department  of 
Commerce 

Private  Sector  Advisers 

David  A.  Benton,  Director,  Office  of 
External  and  International  Fisheries 
Affairs,  Alaska  Department  of  Fish 
and  Game,  Juneau,  Alaska 

David  G.  Bumey,  U.S.  Tuna  Foundation. 
San  Diego,  California 

Deming  Cowles,  United  Fishermen  of 
Alaska,  Washington,  DC 

Andrew  C.  Palmar,  American  Oceans 
Campaign,  Washington,  DC 

United  States  Delegation  to  the  United 
Nations  Intefgovemmental  Negotiating 
Committee  for  a  Framework 
Convention  on  Climate  Change,  Eighth 
Session,  Geneva,  August  16-27, 1993 

Representative 

Rafe  Pomerance,  Deputy  Assistant 
Secretary,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Alternate  Representative 

Daniel  A.  Reifsnyder,  Director,  Office  of 
Global  Change,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Congressional  Staff  Advisers 

Philip  Bamett.  Committee  on  Energy 

and  Commerce,  United  States  House 

of  Representatives 
Nancy  M.  Carmen,  Committee  on 

Foreign  Affairs,  United  States  House 

of  Representatives 
Leslie  Black  Cordes,  Committee  on 

Energy  and  Natural  Resources,  United 

States  Senate 
David  B.  Finnegan,  Committee  on 

Energy  and  Commerce,  United  States 

House  of  Representatives 
Richard  Gnmdy,  Committee  on  Energy 

and  Natural  Resources,  United  States 

Senate 
Catherine  Van  Way,  Committee  on 

Energy  and  Commerce,  United  States 

House  of  Representatives 
Gregory  S.  Whetstone,  Committee  on 

Energy  and  Commerce,  United  States 

House  of  Representatives 


Advisers 

Daniel  L.  Albritton,  Director,  Aeronomy 

Laboratory,  National  Atmospheric  and 

Oceanic  Administration,  Department 

of  Conunerce 
Susan  Biniaz,  Assistant  Legal  Adviser 

for  Oceans,  Environment  and  Science, 

Office  of  the  Legal  Adviser, 

Department  of  State 
Gary  R.  Evans.  Special  Assistant  for 

Global  Change,  Science  and 

Education,  Office  of  the  Secretary, 

Department  of  Agriculture 
Dirk  Forrister.  Special  Assistant  for 

Environment.  Office  of  the  Secretary, 

Department  of  Energy 
Abraham  Haspell,  Associate  Deputy 

Under  Secretciry  for  Planning  and 

Program  Analysis,  Office  of  Policy, 

Planning  and  Analysis,  Department  of 

Energy 
Thomas  F.  Hourigan,  International 

Environmental  Policy  Analyst,  Office 

of  International  Donor  Programs, 

Agency  for  International  Development 
Michael  Kaplan,  Office  of  Multilateral 

Development  Banks,  Department  of 

the  Treasury 
Thomas  L.  Laughlin  III,  Chief, 

International  Liaison  Staff,  National 

Oceanic  and  Atmospheric 

Administration.  Department  of 

Commerce 
Jonathan  C.  Pershing.  Science  Officer, 

Office  of  Global  Change,  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs. 

Department  of  State 
Jefferson  B.  Seabright,  Special  Assistant 

to  the  Director  of  Policy,  Office  of 

International  Donor  Programs.  Agency 

for  International  Development 
John  Schick.  Policy  Analyst,  Office  of 

the  Geographer,  Bureau  of  Intelligence 

and  Research,  Department  of  State 
Paul  Stolpman,  Director,  Office  of 

Atmospheric  Programs,  Office  of  Air 

and  Radiation,  Environmental 

Protection  Agency 
Dennis  Tirpak,  Director,  Global  Climate 

Change  Division,  Policy,  Planning  and 

Evaluation,  Environmental  Protection 

Agency 
Jonathan  Wiener,  Council  of  Economic 

Advisers,  Executive  Office  of  the 

President 
Edward  R.  Williams,  Director,  Office  of 

Environmental  Analysis.  Policy, 

Planning  and  Analysis,  Department  of 

Energy 

Private  Sector  Ad\isers 

Carol  Werner,  Attorney,  Environmental 

and  Energy  Study  Institute, 

Representative,  Climate  Action 

Network,  Washington,  DC 
Connie  Holmes,  Senior  Vice  President. 

Policy  Analysis,  National  Coal 


Association,  Chair,  International 
Committee,  Global  Climate  Coalition. 
Washington.  DC 

United  States  Delegation  to  the 
Extraordinary  Meeting  of  the  Executive 
Committee  (COM/OTEL),  Inter- 
American  Telecommunications 
Commission  (OAS/CITEL), 
Organization  of  American  States  (GAS), 
Washington,  DC,  August  17-18, 1993 

Chairman  Ex  Officio 

Richard  C.  Beaird,  Acting  Coordinator 
and  Director,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Representative 

Gary  M.  Fereno,  Director  for  CITEL  and 
ITU-TS  Standard  Policy,  Bureau  of 
International  Communirations  and 
Information  Policy,  Deportment  of 
State 

Advisers 

Rudolfo  M.  Bacca,  Attorney  Adviser, 
Office  of  the  Chairman,  Federal 
Communications  Commission 

Barbara  Bowie- Whitman,  Economic 
Counselor,  United  States  Mission  to 
the  Organization  of  American  States, 
Department  of  State 

William  F.  Moran,  Policy  Specialist. 
National  Telecommunication  and 
Information  Administration, 
Department  of  Commerce 

Pamela  Spratlen,  Economic  Adviser, 
United  States  Mission  to  the 
Organization  of  American  States. 
Department  of  State 

Robert  Stephans.  Policy  Analyst, 
Common  Carrier  Bureau.  Federal 
Communications  Commission 

Private  Sector  Advisers 

William  M.  Borman,  Vice  President  and 

Director,  Motorola,  Inc.,  Washington, 

DC 
David  Fine.  Assistant  Vice  President, 

Southwestern  Bell,  Washington,  DC 
Steven  Ganote,  Communications 

Satellite  Corporation,  Bcthesda. 

Maryland 
Thomas  Plevyak,  Manager.  International 

Standards,  Bell  Atlantic,  Arlington, 

Virginian 

United  States  Delegation  to  the 
Subcommittee  on  Safety  of  Navigation, 
39th  Session,  International  Maritime 
Organization  (IMG),  London, 
September  6-10, 1993 

Representative 

Leo  J.  Black,  Captain.  Chief,  Short  Range 
Aids  to  Navigation  Division,  Office  of 
Navigation,  United  States  Coast 
Guard,  Department  of  Transportation 
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Alternate  Representative 

Edward  J.  LaRue,  )r.,  Short  Range  Aids 
to  Navigation  Division,  Office  of 
Navigation,  United  States  Coast 
Guard,  Department  of  Transportation 

Advisers 

Charles  B.  Mosher,  Short  Range  Aids  to 
Navigation  Division,  Office  of 
Navigation,  United  States  Coast 
Guard,  Department  of  Transportation 

Joseph  A.  Roach,  Attorney-Adviser, 
Office  of  the  Legal  Adviser, 
Department  of  State 

Linda  Sue  Johnson,  Attorney  Adviser, 
Office  of  International  Environmental 
Law,  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce 

James  E.  Ayres,  Scientific  Adviser  for 
Hydrography,  Defense  Mapping 
Agency 

Fredericx  K.  Ganjon,  Deputy  Chief, 
Nautical  Charting  Division,  Coast  and 
Geodetic  Survey,  National  Ocean 
Service,  National  Oce^mic  and 
Atmospheric  Administration, 
Department  of  Commerce 

John  T.  Oliver.  Commander,  Head,  Law 
of  the  Sea  Branch,  International  Law 
Division,  Office  of  the  Judge  Advocate 
General,  United  States  Navy 

Christopher  M.  Young.  Merchant  Vessel 
Personnel  Division,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection,  United  States  Coast  Guard, 
Department  of  Transportation 

Private  Sector  Adviser 

Mortimer  Rogoff,  Digital  Directions 
Corporation,  Washington,  Di'=trirt  of 
Columbia 

United  States  DRiegation  to  the  First 
Plenary  Meeting  of  Telecomraunication 
Standardization  Study  Group  15  (FIU- 
TS  1 5),  International 
Telecommunication  Llnion  (ITU), 
Geneva,  September  7-17, 1S93 

Representative 

Gary  M.  Fereno,  Director  for  CTTEL  and 
ITU-TS  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Victor  Muller,  Standards  Adviser, 

Department  of  Defense 
Gary  Rekstad,  Electronics  Engineer, 

National  Communications  System 

Private  Sector  Ad\'isers 

James  A.  Dahl,  Member  of  Tedmical 

Staff,  U.S.  West  Advanced 

Technologies,  Englewood,  Colorado 
Fred  W.  Huffman,  Standards  Engineer, 

MQ  Communications  Corporation, 

Piscataway,  New  Jersey 


William  T.  Kane,  Manager,  Standards, 
Coming  Incorporated,  Coming,  New 
York 

Bruce  R.  Kravitz,  Standards  Engineer, 
VTEL,  Austin,  Texas 

Ronald  R.  Murphy,  Member  of 
Technical  Staff,  Bellcore,  Red  Bank, 
New  Jersey 

Marshall  G.  Schactman,  Consultant, 
Kohl  Group,  Morristown,  New  Jersey 

Richard  Schaphorst,  President,  Delta 
Information  Systems,  Horsham, 
Pennsylvania 

Anthony  Schiano,  Senior  Engineer, 
AT&T,  Bedminster,  New  Jersey 

Lbiited  States  Delegation  to  the  23rd 
Session  of  the  Subconunittee  on  Bulk 
Chemicals  (BCH),  International 
Maritime  Organization  (IMO),  London, 
September  13-17, 1993 

Representative 

Kevin  J.  Eldridge,  Commander,  Chief, 
Hazardous  Materials  Branch,  Marine 
Teclinical  and  Hazardous  Materials 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental 
Pro'ection,  United  States  Coast  Guard, 
Department  of  Transportation 

Alternate  Representative 

Michael  C.  Pamarouskis,  Chief,  Bulk 
Cargo  Section,  Marine  Technical  and 
Hazardous  Materials  Division,  Office 
of  Marine  Safety,  Security  and 
Envirorunental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Advisers 

Wayne  Lundy,  Marine  Section,  Marino 
Technical  and  Hazardous  Materials 
Division,  Office  of  Marine  Safety. 
Security  ard  Environmental 
Protection.  United  States  Coast  Guard, 
Deportment  of  Transportation 

Michsel  D.  Morrissette,  Chief.  Hizard 
EvaliAation  Section,  Marine  Technical 
and  Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  United 
States  Coast  Guard,  Department  of 
Transportation 

Kenneth  L.  Zerala,  Certification 
Division,  Envirorunental  Protection 
Agency,  Arm  Arbor.  Michigan 

Private  Sector  Advisers 

Paul  Danyluk,  Fairbanks  Morse  Engine 
Division,  Colter  Industries,  Beloit, 
Wisconsin 

Alfred  E.  Schultz,  Scandanavian  Marine 
Oaims  Office,  Inc.,  Stamford, 
Connecticut 


United  States  Delegation  to  the  Special 
Committee  for  the  Monitoring  and 
Coordination  of  the  Development  of 
Transition  Planning  for  the  Fntnre  Air 
Navigation  Systems  (FANS).  ICAO 
Council,  International  Civil  Aviation 
Organization  (ICAO),  Montreal, 
September  15-October  1, 1993 

Representative 

Martin  T.  Pozesky,  Associate 
Administrator  for  System  Engineering 
and  Development,  Federal  Aviation 
Administration,  Department  of 
Transportation 

Alternate  Representative 

Noraian  Solat,  Technical  Adviser, 
Research  and  Development  Service, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Advisers 

Frank  Colson,  Associate  Deputy 
Assistant  Secretary  for  Transportation 
and  Federal  Aviation,  Office  of  the 
Secretary,  United  States  Air  Force 

Michael  Jennison,  Assistant  Chief 
Counsel,  International  Affairs  and 
Legal  Policy  Staff,  Federal  Aviation 
Administration,  Department  of 
Transportation 

James  C.  Johns.  Satellite  Program, 
Research  and  Development  Service, 
Federal  Aviation  Administration, 
Department  of  Transportation 

Michael  Shaw,  System  Manager  for 
Satellite  Systems,  Research  and 
Development  Service,  Federal 
Aviation  Administration,  Department 
of  Transportation 

loseph  C.  Sturm.  Acting  Manager, 
lntemation2i]  Research  Programs 
Office,  Federal  Aviation 
Ad.Tiinistration,  Department  of 
Transportation 

Private  Sector  Ad\isers 

Larry  Chesto,  Director, 
Telecommunications  Systems, 
Aeronautical  Radio,  Inc.  (ARINC), 
Annapolis,  Maryland 

CtiHrlotte  L.aqui.  Deputy  Data  Link 
Systems  Manager.  CAA.SD,  McLean, 
Virginia 

United  States  Delegation  to  the  Fourth 
FY  1993  Senior  Officials  Meeting  (SOM) 
of  the  Asia  Pacific  Economic 
Cooperation  (APEC),  Honolulu,  Hawaii, 
September  19-24, 1993 

Representative 

The  Honorable  Winston  Lord,  Assistant 
Secretary  for  East  Asian  and  Pacific 
Affairs,  Department  of  State 
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Alternate  Representative 

Sandra  J.  Kristoff,  Director  of  Asian 
Affairs,  National  Security  Council, 
Executive  Office  of  the  President 

Speciai  Advisers 

Charlene  Barshefsky,  Ambassador, 
Deputy  United  States  Trade 
Representative,  Office  of  the  United 
States  Trade  Representative, 
Executive  Office  of  the  President 

Robert  Fauver,  Special  Assistant  to  the 
President  for  National  Secvirity  Affairs 
and  Economic  Policy,  National 
Security  Council,  Executive  Office  of 
the  President 

The  Honorable  Joan  E.  Spero,  Under 
Secretary  for  Economic  and 
Agricuhural  Affairs,  Department  of 
State 

Advisers 

Nancy  Adams,  Assistant  Trade 
Representative  for  Asia  and  the 
Pacific.  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 

Richard  C.  Beaird,  Acting  United  States 
Coordinator  and  Director,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Peter  A.  Cashman.  Acting  Deputy 
Assistant  Secretarj-  for  East  Asia  and 
the  Pacific,  Department  of  Commerce 

Robert  B.  Cassidy,  Assistant  Trade 
Representative  for  Asia  and  the 
Pacific,  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 

Raphael  D.Q.  Cung,  International  Trade 
Administration,  Department  of 
Commerce 

Terry  J.  Daru,  Office  of  Economic  Policy, 
Bureau  of  East  Asian  and  Pacific 
Affairs,  Department  of  State 

Anne  Derse,  Special  Assistant  to  the 
Under  Secretary'  for  Economic  and 
Agricultural  Affairs,  Department  of 
State 

Lawrence  J.  Ervin,  Agency  for 
International  Development,  United 
States  Embassy,  Bangkok 

Joseph  E.  Hayes.  Acting  Director,  Office 
of  Economic  Policy,  Bureau  of  East 
Asian  and  Pacific  Affairs,  Department 
of  State 

Sarah  E.  Kemp,  International  Trade 
Specialist,  Foreign  Commercial 
Service,  Department  of  Commerce 

Philip  T.  Lincoln,  Jr.,  Acting  Deputy 
Assistant  Secretary,  Bureau  of  East 
Asian  and  Pacific  Affairs,  Department 
of  State 

Diana  L.  Manifold,  International 
Economist,  United  States 
International  Trade  Commission 

Kathryn  A.  Martin.  Bureau  of 
International  Communications  and 


Information  Policy.  Department  of 
State 

Richard  A.  Morford,  Senior  Adviser  for 
Asia,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

David  Clark  Norton,  Senior  Counselor, 
Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Sandra  O'Leary,  Director,  Office  of 
Planning  and  Economic  Analysis, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Rebecca  Mei  Reese.  Office  of  the 
General  Counsel,  Department  of 
Commerce 

Douglas  Ryan,  Office  of  Economic 
PoUcy,  Bureau  of  East  Asian  and 
Pacific  Affairs.  Department  of  State 

Mar>'  E.  Ryckman.  Director,  Regional 
Services  and  Investment,  Office  of  the 
United  States  Trade  Representative, 
Executive  Office  of  the  President 

Kevin  B.  Sample,  Senior  Policy  Analyst, 
Department  of  Transportation 

Paul  I.  Schlamm,  Deputy  Director, 
Office  of  Aviation  Programs  and 
Policy,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 

Debbie  Leilani  Shon,  Assistant  United 
States  Trade  Representative,  Office  of 
the  United  States  Trade 
Representative,  Executive  Office  of 
the  President 

Pamela  N.  Smith,  Office  of  Economic 
.Pohcy,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Department  of  State 

Priscilla  B  Stowe,  Office  of  Economic 
PoUcy,  Bureau  of  East  Asian  and 
Pacific  Affairs,  Department  of  State 

Jerrold  O.  Worley,  Director,  Office  of 
International  Policy,  United  States 
Customs  Service.  Department  of  the 
Treasury 

Randolph  Yamada,  Bureau  for  Asia, 
Agency  for  International  Developmrnf 

Dennis  Zvinakis,  Representative- 
designate  to  ASEAN,  Agency  for 
International  Development 

Private  Sector  Adviser 

Brenda  Lei  Foster,  Director  of 
International  Relations,  Office  of  the 
Governor,  Honolulu,  Hawaii 

United  States  Delegation  to  the  Meeting 
of  Study  Group  3,  Working  Party  5, 
Universal  Personal 
Telecommunications, 
Telecommunication  Standardization 
Bureau,  International 
Telecommunication  Union  (ITU), 
Montreal,  September  20-24, 1993 

Representative 

Earl  S.  Barbely,  Director, 
Telecommunications  and  Information 
Standards.  Bureau  of  International 
Communications  and  Information 
Policy.  Department  of  State 


Advisers 

Wendell  Harris,  Assistant  ChieV 
International.  Federal 
Communications  Commission 

Thorns  Wasilweski,  Policy  SpeciaUst. 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Roger  Hubbell.  Consultant,  Washington. 

DC 
Robert  Madden,  Manager,  American 

Telephone  and  Telegraph  Company, 

Morristown,  New  Jersey 
Philip  Onstad,  Manager,  International 

Public  Policy,  International 

Communications  Policy.  Edison,  New 

Jersey 
Marcel  Scheidegger,  MQ  International. 

Rye  Brook,  New  York 

United  States  Delegation  to  the  Working 
Party  on  the  Facilitation  of 
International  Trade  Procedures  (WT4) 
and  its  Subgroups,  Economic 
Commission  for  Europe  (ECE),  Geneva, 
September  20-24, 1993 

Representative 

Clifford  W.  Woodward,  Jr.,  Division 
Chief,  Trade,  Facilitation  and 
Technical  Issues  Division,  Office  of 
International  Transportation  and 
Trade,  Department  of  Transportation 

Advisers 

Barbara  Bissell,  Chief,  International 
Organizations,  Office  of  International 
Affairs,  U.S.  Customs  Service, 
Department  of  the  Treasury 

Bemadette  Curry,  Manager  of  Electronic 
Commerce,  Department  of  the 
Treasury 

Vicki  Hodziewich,  Customs  Attache, 
United  States  Mission  to  the  European 
Communities,  Brussels 

William  H.  Kenworthey,  Jr.,  Data 
Systems  Manager,  Office  of  the 
Deputy  Assistant  Secretary  for 
Defense  for  Management  Systems, 
Department  of  Defense 

Private  Sector  Advisers 

Irwin  W.  Chmielewski,  Business 
Planning  Specialist,  Electronic  Data 
Systems,  Troy,  Michigan 

Thomas  P.  Colberg,  Principal,  Price 
Waterhouse,  Chicago,  Illinois 

Nicole  Willenz-Gardner,  Price 
Waterhouse,  Washington,  DC 

Gregory  D.  Harter,  President  and  Chief 
Operating  Officer,  Electronic  Data 
Interchange  Association.  Alexandria, 
Virginia 

Robert  Hurd,  Pan  American  EDIFACT, 
Data  Interchange  Standards 
Association,  Alexandria,  Virginia 

Jeffrey  B.  Ritter.  Legal  Adviser  and  Co- 
Rapporteur  on  Legal  Questions, 
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Vorys,  Sater,  Seymour  and  Pease. 
Columbus,  Ohio 

Carrie  L.  Spencer,  PAEB  Ekitabase, 
Publications  and  Maintenance 
Administrator.  EDIFACT  Technical 
Assessment  Group  Secretary/ 
Secretariat,  Alexandria,  Virginia 

Jeffrey  Sturrock,  Ernst  &  Young,  Irving, 
Texas 

Robert  K.  Windsor,  Executive  Director, 
CTTD — ^The  International  Trade 
Facilitation  Council,  Alexandria, 
Virginia 

United  States  Delegation  to  the  81st 
Statutory  Meeting  of  the  International 
Council  for  the  Exploration  of  the  Sea, 
Dublin.  September  23-October  1, 1993 

Represen  tatives 

Michael  P.  Sissenwine,  Senior  Scientist 
for  Fisheries.  National  Marine 
Fisheries  Service.  Department  of 
Commerce 

John  H.  Steele,  President  Emeritus, 
Woods  Hole  Oceanographic 
Institution,  Woods  Hole. 
Massachusetts 

Advjsers 

Vaughn  Anthony,  Chief,  Conservation 
and  Utilization  Division,  Northeast 
Fisheries  Center,  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  Woods  Hole, 
Massachusetts 

Michael  Fogarty,  Chief,  Food  Chain 
Dynamics  Investigations,  Northeast 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  Department 
of  Commerce,  Woods  Hole, 
Massachusetts 

Kevin  Friedland,  Principal  Investigator, 
Atlantic  Salmon  Program,  Northeast 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service.  Department 
of  Commerce.  Woods  Hole. 
Massachusetts 

James  L.  Ludke.  Director.  National 
Fisheries  Research  Center,  Leetown. 
Fish  and  Wildlife  Service,  Department 
of  Interior,  Keameysville,  West 
Virginia 

Ralph  Mayo,  Conservation  and 
Utilization  Division.  Northeast 
Fisheries  Science  Center.  National 
Marine  Fisheries  Service.  Department 
of  Commerce,  Woods  Hole, 
Massachusetts 

Robert  V.  Miller.  Deputy  Director, 
National  Marine  Mammal  Laboratory, 
National  Marine  Fisheries  Service, 
Department  of  Commerce,  Seattle, 
Washington 

Michael  Reeve,  Section  Head,  Ocean 
Sciences  Research  Section.  Division 
of  Ocean  Sciences.  National  Science 
Foundation 

Frederick  M.  Serchuk.  Chief,  Northeast 
Offshore  Fishery  Resource 


lavestigations.  Northeast  Fisheries 
Service  Center,  National  Marine 
Rsheries  Service,  Department  of 
Commerce,  Woods  Hole, 
Massachusetts 

Tim  Smith,  Chief,  Marine  Mammals 
Investigations,  Northeast  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  Woods  Hole, 
Massachusetts 

Usha  Varanasi,  Director,  Environmental 
Gonservation  Division,  Northwest 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  Department 
of  Commerce,  Seattle,  Washington 

Vincent  Zdanowicz,  Environmental 
Assessment  Branch,  Northeast 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  Department 
of  Commerce,  Woods  Hole. 
Massachusetts 

Private  Sector  Advisers 

D.  Vance  Holliday,  Tracer  Applied 
Sciences  Inc.,  San  Diego,  California 

Edward  D.  Houde,  Chesapeake 
Biological  Laboratory,  University  of 
Maryland,  Solomons,  Maryland 

Judy  McDowell.  Woods  Hole 
Cteeanographic  Institution,  Woods 
Hole,  Massachusetts 

Thomas  Osbom,  Chairman  of 
Hydrography,  Department  of  Earth 
and  Planetary  Sciences,  The  Johns 
Hopkins  University,  Baltimore, 
Mfiryland 

Brian  J.  Rothschild,  Chesapeake 
Biological  Laboratory,  University  of 
Maryland,  Solomons,  Maryland 

Herbert  L.  Windom.  Skidaway  Institute 
of  Oceanography,  Savannah,  Georgia 

United  States  Delegation  to  the  First 
Meeting  of  the  Permanent  ConsultatiTe 
Committee  U,  Inter-American 
Telecommunications  Commission 
(ClftL),  Buenos  Aires,  September  27- 
October  1, 1993 

Representative 

John  T.  Gilsenan.  Bureau  of 
Intemational  Communications  and 
Information  Pohcy.  Department  of 
State 

Advisers 

Pedro  Erviti,  Telecommunications 

Attache,  United  States  Embassy, 

Buenos  Aires 
Giselle  Gomez,  OfHce  of  Regulatory 

Affairs,  United  States  Information 

Agency 
Benito  Gutierrez-Luaces,  Tracking  Data 

Applications,  Jet  Propulsion 

Laboratory,  Washington,  DC 
Donald  Messer,  Voice  of  America, 

United  States  Information  Agency 
Lany  Olson.  Mass  Media  Bureau. 

Federal  Communications  Commission 


Lawrence  Pahner.  Office  of  Intemational 
Affairs,  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce 

Henry  Straube,  Mass  Media  Bureau. 
Federal  Communications  Commission 

Arvydas  Vaisnys.  Telecommunications 
Systems,  Jet  Propulsion  Laboratory, 
Pasadena,  California 

Private  Sector  Advisers 

Robert  Mazer,  Nixon,  Haigrave,  Dovans 

&  Dovle,  Washington,  DC 
Edward  E.  Reinhart.  Consultant, 

McLean,  Virginia 
Kenneth  Springer,  National  Association 

of  Broadcasters,  Washington,  DC 
Michael  Ward,  Senior  Scientist, 

American  Mobile  Satellite 

Corporation,  Reston,  Virginia 

United  States  Delegation  to  the  First 
Meeting  of  the  Permanent  Consultative 
Committee  IH,  Inter- American 
Telecommunications  Conunissioo 
(CITEL),  Buenos  Aires,  September  27- 
October  1,1993 

Representative 

John  T.  Gilsenan,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Pedro  Erviti,  Telecommunications 

Attache,  United  States  Embassy, 

Buenos  Aires 
William  Hatch,  Office  of  Spectrum 

Management,  National 

Telecommunications  and  Information 

Administration,  Department  of 

Commerce 
Cecily  Holiday,  Common  Carrier 

Bureau,  Federal  Communications 

Commission 
Kathryn  Hosford,  Private  Radio  Bureau, 

Federal  Communications  Commission 
Kristi  Kendall,  Common  Carrier  Bureau, 

Federal  Communications  Commission 
Thomas  Walsh,  Office  of  Intemational 

Affairs,  Federal  Communications 

Commission 

Private  Sector  Advisers 

William  Borman,  Vice  President, 

Motorola.  Washington,  DC 
Thomas  O.  Calvit,  Assistant  to  the 

President,  Loral  Qualcomm  Satellite 

Services,  Seabrook,  Maryland 
James  G.  Ennis,  Fletcher,  Heald  and 

Hildreth,  Rosslyn,  Virginia 
Mario  Florian,  Director,  Latin  America, 

Orbital  Communications  Corporation, 

Dulles,  Virginia 
Kevin  Kelley,  Vice  President, 

Qualcomm,  Washington,  cic 
Lon  Levin,  Vice  President,  American 

Mobile  Satellite  Corporation,  Reston, 

Virginia 
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Larry  A.  Morris.  Associate  Principal 
Engineer,  AT&T  Tridom  Company, 
Marietta.  Georgia 

Walter  Pappas,  Consultant,  Falls 
Church.  Virginia 

Allan  Renshaw,  Starsys  Company. 
Lanham,  Marj'land 

Paul  Rinaldo,  Manager.  Technical 
Relations.  American  Radio  Relay 
League.  Washington.  DC 

Eric  Schimmel.  Vice  President, 
Telecommunications  Industry- 
Association,  Washington.  DC 

Richard  Wright.  Atlantic  Research 
Corporation.  Sterling.  Virginia 

United  States  Delegation  to  the  69th 
Session  of  the  Legal  Conunittee, 
International  Maritime  Organization 
(IMO),  London,  September  27-October 
1,1993 

Hepresentatiw 

David  ).  Kantor.  Captain,  Chief. 
Maritime  and  International  Law 
Division.  Office  of  Chief  Counsel, 
United  States  Coast  Guard. 
Department  of  Transportation 

Alternate  Representative 

Lee  A.  Handford,  Lieutenant,  Maritime 
and  International  Law  Division,  Office 
of  Chief  Counsel,  United  States  Coast 
Guard,  Department  of  Transjx)rtation 

Advisers 

James  E.  Baker,  Office  of  the  Legal 
Advisor,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State 

Michael  D.  Morrissette,  Chief.  Hazard 
EvaluatioD  Section,  Hazardous 
Materials  Branch,  Marine  Technical 
and  Hazardous  Materials  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection.  United 
States  Coast  Guard,  Department  of 
Transportation 

Privnte  Sector  Advisers 

Ernest  J.  Corrado.  President,  American 
Institute  of  Merchant  Shipping, 
Washington,  DC 

Neil  D.  Hobson,  Chairman.  Maritime 
Law  Association  Committee  on 
Transportation  of  Hazardous 
Substances,  Milling.  Benson, 
Woodward.  Hillyer,  Pierson  and 
Miller,  New  Orleans,  Louisiana 

Michael  P.  Walls,  Assistant  General 
Counsel.  Chemical  Manufacturers 
Association,  Washington,  DC 


United  States  Delegation  to  the  Fourth 
Meeting  of  the  Working  Group  on 
International  Protection  of  Cultural 
Property,  Intematiooal  Institute  Cor  the 
Unification  of  Private  Law 
(UNIDROIT),  Rome,  September  29- 
October  8, 1993 

Representative 

Harold  S.  Burman.  Office  of  Private 
International  Law,  Office  of  the  Legal 
Adviser,  Department  of  State 

Alternate  Representatives 

Maria  Kouroupas.  Cultural  Property 

Advisorj'  Committee,  United  States 

Information  Agency 
Ely  Maurer.  Assistant  Legal  Adviser  for 

Educational.  Cultural  and  Public 

Affairs,  Office  of  the  Legal  Adviser. 

Department  of  State 
Francis  McManamon,  Archeological 

Assistance  Division,  Department  of 

the  Interior 

Private  Sector  Adviser 

Linda  Pinkerton.  General  Counsel,  Getty 
Trust,  Santa  Monica.  California 

United  States  Delegation  to  the  10th 
Session  of  the  General  Assembly,  World 
Tourism  Organization,  Bali,  Indonesia, 
September  30-October  9, 1993 

Representative 

Richard  Zom.  Director  for  Industrial 
and  Communications  Policy,  Office  of 
Technical  and  Specialized  Agencies, 
Bureau  of  International  Organization 
Affairs,  Department  of  State 

Alternate  Representative 

Terry  Smith  Labat,  Acting  Director. 

Office  of  Policy  and  Planning,  United 

States  Travel  and  Tourism 

Administration.  Department  of 

Commerce 

Private  Sector  Ad\isers 

Chuck  Y.  Gee,  Dean,  School  of  Travel 
Industry  Management,  University  of 
Hawaii  at  Monoa,  Monoa,  Hawaii 

Jafar  Jafari.  President.  International 
Academy  for  the  Study  of  Tourism, 
University  of  Wisconsin.  Stout. 
Wisconsin 

United  States  Delegation  to  the  United 
Nations  Conference  for  the  Negotiation 
of  a  Successor  Agreement  to  the 
International  Tropical  Timber 
Agreement  (ITTA),  1983.  Third  Part, 
United  Nations  Coafierence  on  Trade 
and  Development  (UNCTAD),  Geneva, 
October  4-15. 1993 

Representative 

Duane  E.  Sams,  Director  of  Commodity 
Policy.  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 


Alternate  Representative 

Milton  K.  Drucker.  Deputy  Director. 
Office  of  International  Commodities. 
Bureau  of  Economic  and  Business 
Affairs.  Department  of  State 

Advisers 

Stephanie  Caswell.  Office  of  Ecology, 

Health,  and  Conservation.  Bureau  of 

Oceans  and  International 

Environmental  and  Scientific  Affairs, 

Department  of  State 
Robert  Konrath,  Economic  Officer. 

United  States  Mission 
Michael  Martin.  United  States  Forest 

Service,  Department  of  Agriculture 
Joyce  Rabens.  Office  of  the  United  States 

Trade  Representative.  Geneva 
Kathy  Rice.  Office  of  Materials, 

Machinery,  and  Chemicals. 

Department  of  Agriculture 

Private  Sector  Adiisers 

Deborah  S.  Davenport.  Global  2000,  Inc., 

Atlanta,  Georgia 
John  Heisenbuttel,  American  Forest  and 

Paper  Association,  Washington,  DC 

United  States  Delegation  to  the  9th 
Session  of  the  Assembly  of  Parties, 
International  Maritime  Satellite 
Organization  (INMARSAT),  Paris, 
October  5-8, 1993 

Representative 

Michael  TJ^.  Fitch,  Deputy  Coordinator, 
Satellite.  Cable  and  National  Security 
Affairs.  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Alternate  Representatives 

Randolph  C.  Earnest,  Director,  Office  of 
Satellite  and  Cable  Policies,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Robert  A.  Lutkoski,  Office  of  Satellite 
and  Cable  Policies,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

James  L.  Ball,  Acting  Director,  Office  of 
International  Communications, 
Federal  Communications  Commission 

Jack  Gleason.  Director.  International 
Policy  Division.  National 
Telecommunications  and  Information 
Administration.  Department  of 
Commerce 

Joel  A.  Pearlman.  Attorney-Adviser, 
Common  Carrier  Bureau.  Federal 
Communications  Commission 

Private  Sector  Advisers 

Christopher  J.  Leber.  Vice  President  and 
General  Manager,  OperatioDs, 
Communications  Satellite  Coqmration 
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Ronald  J.  Mario,  President,  Comsat 

Mobile  Communications, 

Communications  Satellite  Corporation 
Lawrence  Paul,  Manager,  INMARSAT 

Policy,  Communications  Satellite 

Corporation 
JosljTi  Read.  Vice  President, 

International  Relations, 

Communications  Satellite  Corporation 

United  States  Delegation  to  the 
International  Cotton  Advisory 
Committee  (ICAC),  52nd  Plenary 
Meeting,  New  Delhi,  October  10-15, 
1993 

Representative 

Kenneth  E.  Rowland,  Director,  Tobacco, 
Cotton  and  Seeds  Division,  Foreign 
Agricultural  Service,  Department  of 
Agriculture 

Alternate  Representative 

Russell  Barlowe,  Fibers  Analyst,  World 
Agricultural  Outlook  Board, 
Department  of  Agriculture 

Advisers 

Lana  Bennett,  Cotton  Group 
Leader,Tobacco,  Cotton  and  Seeds 
Division,  Foreign  Agricultural 
Service,  Department  of  Agriculture 

Wayne  Bjorlie,  Leader,  Fibers  Group, 
Agricultural  Stabilization  and 
Conservation  Service,  Department  of 
Agriculture 

Daniel  B.  Conable.  Agricultural 
Counselor.  United  States  Embassy, 
New  Delhi 

Private  Sector  Advisers 

Adel  Boutros,  Director  of  Middle  East 
Sales,  Calcot,  Inc.,  Bakersfield, 
Cahfomia 

Donald  B.  Conlin,  Chairman  Emeritus, 
New  York  Cotton  Exchange,  New 
York,  New  York 

Neal  P.  Gillen,  Executive  Vice  President 
and  General  Counsel,  American 
Cotton  Shippers  Association, 
Washington,  District  of  Columbia 

Allen  A.  Terhaar,  Director  of  Foreign 
Operations,  National  Cotton  Council 
of  America,  Washington,  District  of 
Columbia 

United  States  Delegation  to  the  First 
Meeting  of  the  Intergovernmental 
Committee  for  the  Convention  on 
Biological  Diversity  (ICCBD),  United 
Nations  Environment  Program  Geneva, 
October  11-15, 1993 

Representative 

Rafe  Pomerance,  Deputy  Assistant 
Secretary,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 


Alternate  Representative 

Brooks  Yeager,  Director,  Office  of  Policy 
Analysis,  Department  of  the  Interior 

Advisers 

M^inda  P.  Chandler,  Oceans, 
International  Environmental  and 
Scientific  Affairs,  Office  of  the  Legal 
Adviser,  Department  of  State 

Hajlan  Cohen,  Office  of  Environment, 
Science  and  Technology,  United 
States  Mission  to  the  United  Nations, 
Geneva 

Luther  V.  Giddings,  Animal  and  Plant 
Health  Inspection  Service, 
Department  of  Agriculture 

Francesca  Grifo,  International 
Cooperative  Biodiversity  Groups 
Program,  Fogarty  International  Center, 
National  Institutes  of  Health 

Thomas  Hourigan,  Office  of 

International  Donor  Programs,  Agency 
for  International  Development 

Marshall  Jones,  Chief.  Office  of 
Management  Authority,  United  States 
Pish  and  Wildlife  Service,  Department 
of  the  Interior 

Jeffrey  P.  Kushan,  United  States  Patent 
and  Trademark  Office,  Department  of 
Commerce 

Frankhn  Moore,  Office  of  International 
Activities,  Environmental  Protection 
Agency 

Aulhur  Paterson,  International  Liaison 
Staff,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Peter  O.  Thomas,  Office  of  Ecology  and 
Terrestrial  Conservation,  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Robert  Ward,  Office  of  the  General 
Counsel,  International  Activities 
Division,  Environmental  Protection 
Agency 

Private  Sector  Advisers 

John  M.  Fitzgerald,  Director  of  Wildlife 
Law,  Defenders  of  Wildlife, 
Washington,  DC 

Edward  T.  Lentz,  Vice  President. 
Director,  Corporate  Intellectual 
Property,  SmithKline  Beacham, 
Philadelphia,  Pennsylvania 

Donald  Maclauchlen,  International 
Resource  Director,  International 
Association  of  Fish  and  Wildlife 
Agencies,  Washington,  DC 


United  States  Delegation  to  the 
Telecommunications  Standardization 
Advisory  Group  (TSAG),  and  Working 
Party  on  Developing  Electronic 
Document  Handling,  International 
Telecommunication  Union  (ITU), 
Geneva,  October  11-15, 1993 

Representative 

Earl  S.  Barbely,  Director, 
Telecommunications  and  Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Pohcy,  Department  of  State 

Advisers 

Douglas  V.  Davis,  Attorney  Adviser, 
Common  Carrier  Bureau,  Federal 
Communications  Commission 

William  F.  Utlaut,  Associate 
Administrator,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce.  Boulder,  Colorado 

Private  Sector  Advisers 

Gary  Fishman,  Technical  Standards 

Director,  AT&T,  Bedminster,  New 

Jersey 
George  Helder.  Consultant.  Picturetel 

Corporation,  Moraga,  California 
Richard  HoUeman,  Director.  Standards 

Practices.  IBM  Corporation.  Purchase, 

New  York 
Henry  Marchese.  Consultant,  AT&T, 

Bedminster,  New  Jersey 
Robert  J.  Smith,  Director,  Science  and 

Technology.  NYNEX  Corporation, 

Cambridge,  Massachusetts 
Leonard  Strickland,  Director,  Technical 

Standards.  BellSouth 

Telecommunications,  Birmingham, 

Alabama 
Martin  Sullivan,  Director,  BELLCORE, 

Red  Bank,  New  Jersey 
Mel  Woinsky,  Senior  Manager,  Northern 

Telecom,  Inc.,  Morristown,  New 

Jersey 

United  States  Delegation  to  the  Working 
Group  on  Statistics,  21st  Session 
(October  11),  52nd  Plenary  Session 
(October  13-14),  and  Joint  Working 
Groups  on  Insurance  Services  With  the 
Committee  on  Capital  Movements  and 
Invisibles  Transactions  (CMIT) 
(October  15),  Insurance  Committee, 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  Paris, 
October  11-15, 1993 

Representative 

M.  Bruce  McAdam,  Industry  Specialist, 
Office  of  Finance,  International  Trade 
Administration,  Department  of 
Commerce 

Adviser 

Kathleen  M.  Reddy,  United  States 
Mission  to  the  Organization  for 
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Economic  Cooperation  and 
Development,  Paris 

Private  Sector  Advisers 

Kevin  T.  Cronin.  Washington  Counsel, 

National  Association  of  Insurance 

Commissioners.  Washington.  DC 
James  M.  Crowley,  Senior  Vice 

President  and  Chief  Counsel,  CIGNA 

Worldwide  Incorporated, 

Philadelphia,  Pennsylvania 
David  Walsh,  Director,  Insurance 

Division.  Department  of  Commerce. 

State  of  Alaska,  Anchorage,  Alaska 

United  States  Delegation  to  the  First 
Meeting  of  the  Intergovernmental 
Committee  for  the  Convention  on 
Biological  Diversity  (ICCBD),  United 
Nations  Environment  Program,  Geneva, 
October  11-15, 1993 

Re'presentative 

Rafe  Pomerance,  Deputy  Assistant 
Secretary.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Departirent  of  State 

Alternate  Representative 

Brooks  Yeagor,  Director,  Office  of  Policy 
Analysis,  Department  of  Interior 

Advisers 

Melinda  P.  Chandler.  Oceans, 
International  Environmental  and 
Scientific  Affairs,  Office  of  the  Legal 
Adviser,  Department  of  State 

Harlan  Cohen,  Office  of  Environment, 
Science  and  Technology.  United 
States  Mission  to  the  United  Nations, 
Geneva 

Luther  V.  Giddings,  Animal  and  Plant 
Health  Inspection  Service, 
Department  of  Agriculture 

Francesca  Grifo,  International 
Cooperative  Biodiversity  Groups 
Program,  Fogarty  International  Center, 
National  Institutes  of  Health 

Thomcis  Hourigan,  Office  of 

International  Donor  Programs.  Agency 
for  International  Development 

Twig  Johnson,  Director,  Office  of 
Environment  and  Natural  Resources, 
Research  and  Development  Bureau, 
Agency  for  International  Development 

Jeffrey  P.  Kushan,  U.S.  Patent  and 
Trademark  Office,  Department  of 
Commerce 

Franklin  Moore,  Office  of  International 
Activities.  Environmental  Protection 
Agency 

.Arthur  Paterson.  International  Liaison 
Staff.  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Peter  O.  Thomas,  Office  of  Ecology  and 
Terrestrial  Conservation.  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Department  of  State 


Robert  Ward,  Office  of  the  General 
Counsel,  International  Activities 
Division,  Environmental  Protection 
Agency 

Private  Sector  Adxisers 

John  M.  Fitzgerald.  Director  of  Wjldhfe 

Law,  Defenders  of  Wildlife. 

Washington,  DC 
Edward  T.  Lentz.  Vice  President, 

Director.  Corporate  Intellectual 

Property.  SmilhKline  Beacham, 

Philadelphia,  Pennsylvania 
Doanld  Maclauchlen.  Intemational 

Resource  Director,  Intemational 

Association  of  Fish  and  Wildlife 

Agencies,  Washington,  DC 

United  States  Delegation  to  the 
International  Lead  and  Zinc  Study 
Group  (ILZSG),  38th  Annual  Meeting, 
Berlin.  October  14-19, 1993 

Representative 

David  A.  Larrabee.  Lead  and  Zinc 
Industry  Specialist,  Office  of 
Materials,  Machinery-,  and  Chemicals, 
Department  of  Commerce 

Altprnate  Representative 

David  C.  Chang,  International 

Economist,  Office  of  Intemational 
Commodities,  Bureau  of  Economic 
and  Business  Affairs,  Department  of 
State 

Adviser 

James  F.  Carlin.  Jr.,  Commodity 
Specialist,  Bureau  of  Mines, 
Department  of  the  Interior 

Private  Sector  Advisers 

Richard  Bauer.  Vice  President,  Eastern 

Alloys,  Maybrook.  New  York 
Salvatore  P.  Ciccolella,  Vice  President, 

Commercial.  Big  River  Minerals 

Corporation,  Saint  Louis,  Missouri 
Jam.es  M.  Cowley,  Director,  Concentrate 

Sales,  Kennecott  Corporation,  Salt 

Lake  City,  Utah 
Robert  A.  Flake.  President,  Metal 

Operations,  Dresser  Industries, 

Houston,  Texas 
Stanley  Neonionitis,  Clarendon  Limited, 

Stamford.  Connecticut 
Larry  Stoehr,  Sales  Manager,  The  Doe 

Run  Company,  Saint  Louis,  Missouri 

United  States  Delegation  to  the  First 
Meeting  of  the  Permanent  Consultative 
Committee  I,  Inter-American 
Telecommunications  Commission 
(CITEL),  Rio  de  fanierio,  Brazil, 
October  1&-26, 1993 

Representative 

Gar>'  M.  Fereno,  Director  for  CITEL  and 
ITU-T  Standards  Policy,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 

State 


Alternate  Representative 

William  Moran,  Policy  Specialist, 
National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce 

Advisers 

Patricia  Cooper,  Telecommunications 
Industry  Analyst,  Intemational  Trade 
Administration,  Department  of 
Commerce 

Douglas  V.  Davis,  Attorney/Adviser, 
Federal  Communications  Commission 

Robert  G.  Stephens,  International  Policy 
Analyst,  Common  Carrier  Bureau, 
Federal  Communications  Commission 

Private  Sector  Advisers 

Cynthia  Baur,  Consultant,  Department 
of  Communication.  University  of 
Cahfomia.  San  Diego,  California 

Rax-mond  Crowell.  Director,  Strategic 
Planning,  CO.MSAT  Corporation, 
Washington,  DC 

David  Fine,  Manager,  Standards  and 
Development,  Southwest  Bell 
Corporation,  Washington,  DC 

Ileana  Fleites-LaSalle,  Senior  Market 
Planner.  AT&T,  Holmdel,  New  Jersey 

Thomas  J.  Plev-jak,  Manager. 

Intemational  Studies.  Bell  Atlantic 
Corporation.  Arlington.  Virginia 

United  States  Delegation  to  the  30tfa 
Session  of  the  Technical  Committee, 
33rd  Session  of  the  Administrative  and 
Legal  Committee,  47th  Session  of  the 
Consultative  Conunittee,  and  the  27th 
Session  of  the  Council  of  the 
Intemational  Union  for  the  Protection 
of  New  Varieties  of  Plants  (LT»OV), 
Geneva,  October  25-29, 1993 

30th  Session  of  the  Technical 
Committee — October  25-26, 1993 

Representative 

Alan  A.  Atchley,  Plant  Variety 
Protection  Office.  Agricultural 
Marketing  Ser\ice,  Science  Division, 
Department  of  Agriculture 

33rd  Session  of  the  Administrative  and 
Legal  Committee — October  27.  1993 

Representative 

Lee  J.  Schroeder,  Patent  and  Trademark 
Office,  Department  of  Commerce 

Adviser 

Alan  A.  Atchley.  Plant  Variety 
Protection  Office,  Agricultural 
Marketing  5>ervice.  Science  Division. 
Department  of  Agriculture 

Private  Sector  Adviser 

Michael  Roth,  Pioneer  Hi-Bred 
Intemational,  Inc.,  Des  Moines,  Iowa 
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47th  Session  of  the  Consultative 
Committee — October  28,  1993 

Representative 

Lee  J.  Schroeder,  Patent  and  Trademark 
Office,  Department  of  Commerce 

Adviser 

Alan  A.  Atchley,  Plant  Variety 
Protection  Office,  Agricultural 
Marketing  Service,  Science  Division, 
Department  of  Agriculture 

27th  Session  of  the  Council — October 
29. 1993 

Representative 

Lee  J.  Schroeder,  Patent  and  Trademark 
Office,  Department  of  Commerce 

Adviser 

Alan  A.  Atchley,  Plant  Variety 
Protection  Office,  Agricultural 
Marketing  Service,  Science  Division, 
Department  of  Agriculture 

Private  Sector  Adviser 

Michael  Roth,  Pioneer  Hi-Bred 
International,  Inc.,  Des  Moines.  Iowa 

United  States  Delegation  to  the 
Intergovernmental  Group  of  Experts  on 
Ports  Management,  First  Session, 
Standing  Conunittee  on  Developing 
Services  Sectors,  Trade  and 
Development  Board,  United  Nations 
Conference  for  Trade  and  Development 
(UNCTAD),  Geneva.  October  25-29, 
1993 

Representative 

Steven  Schlaijker,  Economic  Counselor. 
United  States  Mission,  Geneva 

Advisers 

Robert  Konrath.  Economic  Officer, 
United  States  Mission,  Geneva 

Joyce  Rabens,  Office  of  the  United  States 
Trade  Representative,  Geneva 

Private  Sector  Adviser 

Lilham  C.  Liburdi.  Director,  Port 
Department.  The  Port  Authority  of 
New  York  and  New  Jersey.  New  York. 
New  York 

United  States  Delegation  to  the  Second 
Annual  Meeting  of  the  North  Pacific 
Marine  Science  Organization  (PICES), 
Seattle,  October  25-30, 1993 

Representatives 

Vera  Alexander.  Dean,  School  of 
Fisheries  and  Ocean  Sciences, 
University  of  Alaska,  Fairbanks, 
Alaska 

William  Aron.  Director.  Alaska 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Seattle,  Washington 


Advisers 

John  Hunter,  Chief,  Coastal  Fisheries 
Resource  Division,  Southwest 
Fisheries  Center,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce,  La  JoUa. 
California 

Alec  D.  MacCall,  Director,  Tiburon 
Laboratory,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce,  Tiburon. 
California 

James  E.  Overland,  Pacific  Marine 
Environmental  Laboratory,  Oceanic 
and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Seattle,  Washington 

William  L.  Sulhvan,  Jr.,  Office  of  Ocean 
Affairs,  Bureau  of  Oceans  and 
International  Environmental 
Scientific  Affairs,  Department  of  State 

lisha  Varanasi,  Director,  Environmental 
Conservation  Division,  Northwest 
Fisheries  Science  Center,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  Seattle,  Washington 

Private  Sector  Ad\,isers 

Douglas  M.  Eggers,  Chief  Fisheries 
Scientist,  Division  of  Commercial 
Fisheries,  Alaska  Department  of  Fish 
and  Game,  Juneau,  Alaska 

Michael  M.  Mullin,  Director,  Marine 
Life  Research  Group,  Scripps 
Institution  of  Oceanography, 
University  of  CaHfomia,  San  Diego,  La 
Jolla,  California 

Stephen  C.  Riser,  School  of 
Oceanography,  University  of 
Washington,  Seattle.  Washington 

United  States  Delegation  to  the  12th 
Annual  Meeting  of  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  and  the 
Scientific  Conunittee,  Hobart, 
Tasmania,  October  25-November  5, 
1993 

Representative 

Raymond  V.  Amaudo,  Division  of  Polar 
Affairs.  Office  of  Oceans  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and.Scientific  Affairs, 
Department  of  State 

Congressional  Staff  Adviser 

Jean  Pierre  Pie,  Committee  on 
Commerce.  Science,  and 
Transportation,  United  States  Senate 

Advisers 

John  Bengston,  Northwest  Marine 
Mammal  Laboratory,  National  Marine 
Fisheries  Services,  National  Oceanic 
end  Atmospheric  Administration, 
~  epartment  of  Commerce 


Rennie  Holt.  Southwest  Fisheries 
Center,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce 

Erica  Keen.  Office  of  Oceans  Affairs, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Polly  Penhale,  Polar  Biology  Program, 
Division  of  Polar  Programs,  National 
Science  Foimdation 

Robin  Tuttle,  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  National  Oceanic  Land 
Atmospheric  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Paul  Duffy.  Golden  Shamrock,  Inc., 

Kodiak,  Alaska 
Beth  Marks,  The  Antarctica  Project, 

Washington,  DC 

United  States  Delegation  to  the 
International  Telecommunication 
Union  (ITU),  Telecommunication 
Standardization  Sector  (TSS),  Radio 
Communication  Study  Group  8, 
Geneva,  October  26, 1993 

Representative 

John  Cilsenan,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 

Advisers 

Richard  Barth.  Office  of  Radio 
Frequency  Management,  Department 
of  Commerce.  Suitland,  Maryland 

Richard  Engelman,  Office  of 
Engineering  and  Technology,  Federal 
Communications  Commission 

Richard  Swanson.  Office  of 
International  Liaison  Staff,  Federal 
Communications  Commission 

James  T.  Vorhies,  National 
Telecommunications  and  Information 
Ad.iiinistration.  Department  of 
Commerce 

Private  Sector  Advisers 

William  M.  Borman,  Vice  President. 

Government  Relations — International. 

Motorola.  Inc..  Washington,  DC 
Paul  L  Rinaldo,  American  Radio  Relay 

Leag'je,  Washington,  DC 

United  States  Delegation  to  the  Steel 
Committee,  43rd  Session,  Organization 
for  Economic  Cooperation  and 
Development  (OECD),  Paris,  October 
26-27,  1993 

Representative 

Joseph  S.  Papovich,  Deputy  Assistant 
United  States  TraKle  Representative 
for  Industry,  Office  of  the  United 
States  Trade  Representative, 
Executive  Office  of  the  President 
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Alternate  Representative 

Robert  C.  Reiley,  Director,  Office  of 
Materials,  Machinery,  and  Chemicals. 
Department  of  Commerce 

Advisers 

Jean  Kemp,  Program  Manager, 
International  Trade  Administration. 
Department  of  Commerce 

Jane  Richards,  Office  of  International 
Labor,  Department  of  Labor 

Joseph  A.  Spetrini,  Acting  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Peter  MuUoney,  Vice  President  and 
Assistant  to  the  Chairman,  USX 
Corporation,  Pittsburgh.  Pennsylvania 

John  J.  Sheehan,  Director  of  Legislative 
Affairs  and  Assistant  to  the  President, 
United  St^lworkers  of  America, 
Washington,  District  of  Columbia 

United  States  Delegation  to  Study 
Group  7,  Telecommunication 
Standardization  Bureau,  International 
Telecommunication  Union.  Geneva, 
October  27-29. 1993 

Representative 

Robert  M.  Taylor,  Spectrum 
Management  Specialist,  National 
.Aeronautics  and  Space 
Administration 

Adviser 

Robert  E.  Beehler,  Manager.  Broadcast 
Services,  National  Institute  of 
Standards  and  Technology, 
Department  of  Commerce,  Boulder. 
Colorado 

Private  Sector  Advisers 

Roger  Andrews,  Professional  Services 

Group,  ARC,  Sterling,  Virginia 
Karyl  Irion,  Professional  Services 

Group,  ARC,  Sterling,  Virginia 
John  Kiebler,  MITRE  Corporation, 

Washington,  DC 
Harold  Kimbell,  Professional  Services 

Group,  ARC,  Sterling,  Virginia 
John  E.  Miller,  Stanford 

Telecommunications,  Inc.,  Seabrook 

Maryland 
Alan  Rinker,  Professional  Ser\'ices 

Group,  ARC,  Sterling,  Virginia 

United  States  Delegation  to  the 
Telecommunication  Standardization 
Bureau  Study  Group  3,  International 
Telecommunication  Union,  Geneva. 
November  1-5. 1993 

Representative 

Earl  S.  Barbely,  Director, 
Telecommunications  and  Information 
Standards,  Bureau  of  International 
Communications  and  Information 
Policy,  Department  of  State 


Advisers 

WiUiam  Kirsch,  Deputy  Assistant 
Bureau  Chief/International,  Federal 
Communications  Commission 

Thomas  Wasilewski,  Policy  Specialist, 
National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce 

Private  Sector  Ad\isers 

Donald  P.  Casey,  Director,  Regulatory, 

AT&T  Easy  Link,  Parsippany,  New 

Jersey 
Robert  Madden.  Manager.  AT&T. 

Morristou-n,  New  Jersey 
Philip  Onstad,  Consultant,  International 

Communications  Association,  Edison, 

New  Jersey 
Marcel  Scheidegger,  MCI  International. 

Rye  Brook.  New  York 
Richard  W.  Stone,  Cable  and  Wireless 

Communications.  Vienna.  Virginia 

United  States  Delegation  to  the  21st 
Annual  Meeting  of  the  Commission  for 
the  Conservation  of  Atlantic  Tunas 
(ICCAT).  Madrid,  November  1-12, 1993 

Represenfat/ve 

Carmen  J.  Blondin.  United  States 
Commissioner.  Deputy  Assistant 
Secretary  for  International  Interests. 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Alternate  Representatives 

Michael  B.  Montgomery,  United  States 
Commissioner,  M.B.  Montgomery  Law 
Corporation.  City  of  Industry. 
CaUfomia 

Lee  Weddig,  United  States 
Conunissioner.  National  Fisheries 
Institute,  Washington,  DC 

Congressional  Advisers 

Jean  Flemma.  Conmiittee  on  Merchant 
Marine  and  Fisheries.  House  of 
Representatives.  United  States 
Congress 

James  H.  Mathews.  Committee  on 
Merchant  Marine  and  Fisheries, 
House  of  Representatives,  United 
States  Congress 

Rodney  H.  Moore,  Committee  on 
Merchant  Marine  and  Fisheries, 
House  of  Representatives,  United 
States  Congress 

Advisers 

Brian  S.  Hallman.  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State 

Kevin  Chu,  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  X2ommerce 

Nancy  Daves,  National  Marine  Fisheries 
Service,  National  Oceanic  and 


Atmospheric  Administration, 
Department  of  Commerce 

Helen  B.  Lane,  Science  Counselor, 
United  States  Embassy,  Madrid 

Will  Martin,  Deputy  Assistant  Secretary 
for  International  Interests,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Mariam  McCall,  General  Counsel. 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce 

Joseph  Powers,  Southeast  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Commerce,  Miami, 
Florida 

Richard  B.  Stone,  National  Marine 
Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Commerce 

Private  Sector  Adxisers 

John  M.  Dean,  Professor  of  Marine 

Sciences,  Institute  of  Public  Affairs, 

University  of  South  Carolina. 

Columbia,  South  Carolina 
Peter  Foley,  Boone  Bait  Company,  Inc., 

Winter  Park,  Florida 
John  Hoey.  Executive  Director, 

Bluewater  Fishermen's  Association. 

Washington,  DC 
Benjamin  Rathbun,  New  England 

Fishery  Management  Council,  Saugus. 

Massachusetts 
Richard  Ruals,  Executive  Director,  East 

Coast  Tuna  Association.  Boston, 

Massachusetts 
Gregory  Stone,  New  England  Aquarium. 

Boston,  Massachusetts 

United  States  Delegation  to  the  Fifth 
Meeting  of  the  Secondary  Surveillance 
Radar  Improvements  and  Collision 
Avoidance  Systems  Panel  (SICASP/5), 
International  Civil  Aviation 
Organization.  Montreal.  November  1- 
19. 1993 

Representative 

Ronald  D.  Jones,  Aeronautical  Data  Link 
Program,  Satellite  Communications 
Program.  Federal  Aviation 
Administration,  Department  of 
Transportation 

Alternate  Representative 

Jack  D.  Howell,  Technical  Programs 
Division,  Federal  Aviation 
Administration.  Department  of 
Transportation 

Adviser 

Thomas  Williamson.  Traffic  CoUision 
Avoidance  Systems,  Federal  Aviation 
Administration,  Department  of 
Transportation 
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Private  Sector  Adviser 

Vincent  Orlando,  Systems  Design  and 
Evaluation.  Lincoln  Laboratory. 
Massachusetts  Institute  of 
Technology,  Lexington, 
Massachusetts 

United  Stales  Delegalkm  to  the  First 
Radiocommunication  Assembly, 
Radiorommunication  Bureau, 
International  Teiecommunication 
Union  (111')  Genevd,  November  8-16, 
1993 

Represeiitctjve 

Warren  &.  Richirdr..  Chairman, 

RadiocoiiiniunJc.uifn  Sv^r'.or  National 
Conriiniitpe.  Bureau  of  Intjniational 
CommwHica^ions  and  lni(  tz-nalion 
Pclirv,  Dppartment  nf  State 

Ahemaip  P.epr^i^ent.-itivcfi 

VVilliair  A.  Luthe'-.  LntRrna^innal 
Advif-er,  Fif.ld  Oi^r^'iorib  Bureau, 
Fedf.r  >i  ComTrun':.ai;nn<.  Commission 

Richard  D.  Parlov/.  Asscsti^'s.^ 

Adrr.inistrator.  v'.ffxe  of  Sprctrum 
Managerneni.  K?t'i-.-':iaJ 
Teleccn-municitinns  and  ir.fnrmafion 
Administration.  Dspartmcr. t  of 
Coninierre 

Advisers 

Roger  E.  BeeLler,  Manager,  broadcast 
Services,  National  Iiisatu!<H  of 
Standards  and  Technology, 
Department  of  Comraerce.  Boulder, 
Colorado 

John  T.  Giisenan,  Director,  FaUio 
Spectrum  Policy,  Bureau  nf 
Internationa!  Communications  and 
Information  Policy,  Departr.icnt  of 
State 

Giselle  Gomez.  Offire  of  Rf;gulatory 
Affairs,  United  S'.a'es  Infcrmation 
ABency 

William  T.  Hatch,  Prcgram  Manager, 
Office  of  Spectrum  Management, 
Naliona!  Telecommunications  and 
Information  Administration. 
Departtr.ent  of  Commerce 

Alex  C  I^tker,  Attorney  Advis«T. 
International  Policy  Division, 
Comrrion  Carrier  Bureau.  Federal 
Communications  Commission 

Robert  J.  Mayher,  Director.  Spectrum 
Plans  and  Policy.  Nalional 
Telecommunications  and  Information 
Administration.  Department  of 
Commerce 

Donald  Messer,  General  Engineer,  Voice 
of  America,  United  States  Information 
Agency 

Lawrence  M.  Palmer,  Associate 

Administrator.  Office  of  International 
Affairs,  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce 

John  Reiser,  Engineer,  International 
Branch,  Policy  and  Rules  Division, 


I    Mass  Media  Bureau,  Federal 

Communications  Commission 
Charles  Rush,  Chief  Scientist.  National 

(Teleconununications  and  Information 
Administration,  Department  of 
Commerce 
Robert  M.  Taylor.  Spectrum 
Management  Speciahst.  Spectrum 

I   Management  Program,  National 
Aeronautics  and  Space 
Administration 

Private  Sector  Adiisers 

Roger  Andrews,  Senior  Engineer, 

Atlantic  Research  Corporation, 

Sterling,  Virginia 
William  M.  Bcirman,  Vice  President, 

Government  Relations — Internalional, 

Motorola.  Inc.,  Washington,  DC 
James  R.  Carroll,  Sarhs/Freeman 

Associates,  Inc.,  Landover,  Maryland 
Ben  C  Fisher,  Partner,  Fisher,  Wayland, 

Cooper  &  Leader,  Washington..  DC 
Robert  Hopkins,  Executive  Director, 

Adi-anced  TV  Systems  Committee, 

Washington,  DC 
RobtJrt  Y.  Huang,  Director,  Radio 

Communications  and  Spectrum 
1   Management.  COMSAT  World 
I   Syste.ms,  Bnthesda.  Mary  land 
Donald  M.  Jansky,  President,  Jansky/ 

Barmat  Telcrcommunications, 

Washington.  DC 
Harold  Kimball,  Consultant,  Atlantic 
I  Research  Corporation,  Sterhng, 

Virginia 
lohn  McGrBth.  Manager  of  International 

Television,  GE  Americom,  Inc., 

Princeton,  New  Jersey 
Eugene  Rappopcrt,  AT&T,  Bedminster. 

New  Jers»!y 
Edward  E.  Re'nhart,  Consultant, 

McLean,  Virginia 

frank  Rot;e.  Technical  Consultant, 
American  Radio  Relay  League.  Bowne. 
I   Maryland 

Hans  J.  Weiss,  Consultant.  COMS.^T, 
Washington,  DC 

United  Slates  Delegation  to  the 
Statistical  Committee,  Second  Meeting 
tNovember  9-10),  and  Standing 
Committee,  Second  Regul.vr  Meeting 
(November  10),  International  Copper 
Study  Group  (ICSG)  Lisbon,  November 
9-10,1393 

Bepresentative 

V.  Anthony  Cammarota.  Jr.,  Senior 
Tedinical  Adviser,  Bureau  of  Miiies, 
D»^part.'nenf  of  the  Interior 

Advisers 

Daniel  Edelstein,  Copper  Specialist, 

Bureau  of  Mines,  Department  of  the 

Interior 
Nina  File,  Second  Secretary,  United 

States  Embassy,  Lisbon 
Damall  Steuart,  Office  of  International 

Commodities,  Bureau  of  Economic 


and  Business  Affairs,  Department  of 
State 

Private  Sector  Adviser 

Thomas  R.  Kowalski,  Manager^ 
Technical  and  Market  Data,  Copper 
Development  Association.  New  York, 
New  York 

United  States  Delegation  to  the 
International  Tropical  Timber  Connal, 
Fifteenth  Session,  and  Permanent 
Committees,  Thirteenth  Se9sioii, 
International  Tropical  Timber 
Organization  (ITTO),  Yokohama, 
November  10-17, 1993 

Representative 

Milton  K.  Drucker,  Deputy  Director. 
Office  of  International  Commodities, 
Bureau  of  Economic  and  Business 
Affairs,  Department  of  State 

Alternate  Representatives  • 

Stephanie  Caswell,  Office  of  Ecology 
and  Terrestrial  Conservation.  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
Department  of  State 

Duane  E.  Sams,  Director  of  Commodity 
Policy,  Office  of  the  United  States 
Trade  Representative,  Executive 
Office  of  the  President 

Advisers 

David  Harcharik,  United  States  Forest 

Service,  Department  of  Agriculture 
C  Michael  Hicks,  Foreign  Agricultural 

Service,  Department  of  Agriculture 
Nfichael  Martin,  United  States  Forest 

Service,  Department  of  Agriculture 
Franklin  Moore.  Office  of  International 

Activities.  Environn-jental  Protection 

Agency 
Katby  Rice,  Ofnce  of  Materials, 

Machinery,  and  Chemicals, 

Di'partment  of  Agriculture 

Private  Sector  Advisers 

W(>.-.dy  Bacr,  Executive  Vice  President, 
International  Wood  Products 
Association.  Alexandria,  Virginia 

Richard  Donovan,  Rain  Forest  Alliance, 
New  York.  New  York 

United  States  Delegation  to  the  World 
Radioconununication  Conference, 
International  Telecunununication 
Union,  Geneva,  November  lS-19, 1993 

Representative 

Richard  C  Beaird.  Acting  Coordinator 
and  Director,  Bureau  of  International 
Communication  and  Information 
Policy,  Department  of  State 

AJtemate  Represei}tatives 

Richard  D.  Parlow,  Associate 
Administrator,  Office  of  Spectrum 

Management,  National 
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Telecommunications  and  Information 
Administration.  Department  of 
Commerce 

Warren  G.  Richards,  Director, 
Radiocommunications  Sector,  Bureau 
of  International  Ck>mmunication  and 
Information  Policy,  Department  of 
State 

Francis  S.  Urbany,  Director, 
International  and  Agency  Relations, 
Bell  South  Corporation,  Washington, 
DC 

Thomas  Walsh,  Assistant  Director, 
Office  of  International 
Communications,  Federal 
Communications  Commission 

Government  Advisers 

Paul  Amstein,  Office  of  Electronic 

Systems,  United  States  Coast  Guard, 

Diepartment  of  Transportation 
Richard  Barth,  Director,  Office  of  Radio 

Frequency  Management,  Department 

of  Commerce 
Robin  Frank,  Office  of  Legal  Adviser, 

Department  of  State 
Giselle  Gomez,  Office  of  Regulatory 

Affairs,  United  States  Information 

Agency 
William  T.  Hatch,  Program  Manager, 

Office  of  Spectrum  Management. 

National  Telecommunications  and 

Information  Administration. 

Department  of  Commerce 
Robert  Konrath,  United  States  Mission, 

Geneva 
William  Luther,  International  Adviser, 

Field  Operations  Bureau,  Federal 

Communications  Commission 
Lawrence  Palmer,  Associate 

Administrator,  Office  of  International 

Affairs,  National  Telecommunications 

and  Information  Administration, 

Department  of  Commerce 
Cynthia  Raiford,  Office  of  Assistant 

Secretary  of  Defense,  Department  of 

Defense 
George  Sakai,  Assistant  Manager, 

Spectrum  Engineering  Division. 

Federal  Aviation  Administration. 

Department  of  Transportation 
David  Struba,  Chief,  Spectrum 

Management  Program,  National 

Aeronautics  and  Space 

Administration 
Frank  Wilhams,  Branch  Chief,  Office  of 

Engineering  and  Technology,  Federal 

Communications  Commission 

Private  Sector  Advisers 

Jeffery  Binckes,  COMSAT  Mobile 
Communications,  Communications 
Satellite  Corporation,  Clarksburg, 
Maryland 

WiUiam  M.  Borman,  Vice  President, 
Government  Relations,  Motorola,  Inc., 
Washington,  DC 

lames  R.  Carroll,  Sachs/Freeman 
Associates,  Inc.,  Landovor.  Maryland 


T.  Stephen  Chest  on,  Director, 

International  Governmental  Affairs, 

IRIDIUM,  Inc.,  Washington,  DC 
Ben  C.  Fisher,  Fisher,  Way  land.  Cooper 

&  Leader,  Washington,  DC 
Kris  E.  Hutchison,  Aeronautical  Radio. 

Inc.,  Annapolis,  Maryland 
Donald  M.  Jansky,  President,  Jansky/ 

Barmat  Teleconmiimications, 

Washington,  DC 
Harold  Kimball,  Consultant,  Atlantic 

Research  Corporation,  Sterling, 

Virginia 
Lon  Levin,  Vice  President,  American 

Mobile  Satellite  Corporation,  Reston, 

Virginia 
Robert  Mazer,  Nixon,  Hargrave,  Dovans 

&  Doyle,  Washington.  IX] 
Leonard  R.  Raish,  Fletcher,  Heald  & 

Hildreth,  Rosslyn,  Virginia 
Eugene  Rappoport.  AT&T,  Bedminster, 

New  Jersey 
Edward  E.  Reinhart.  Consultant, 

McLean,  Virginia 
Paul  L.  Rinaldo,  Technical  Director. 

American  Radio  Relay  League, 

Washington,  DC 
Leslie  A.  Taylor,  Telecommunications 

Consultant.  Bethesda,  Maryland 

United  States  Delegation  to  the  XVth 
Quadrennial  General  Assembly  and 
Consultations  of  the  Pan  American 
Institute  of  Geography  and  History 
Organization  of  American  States,  San 
Jose,  Costa  Rica.  November  15-19, 1993 

Representative 

Clarence  W.  Minkel,  Chairman,  United 
States  National  Section,  PAIGH, 
University  of  Tennessee.  Knoxville. 
Tennessee 

Alternate  Representative<; 

Peter  F.  Bermel.  United  States  National 
Section,  PAIGH,  United  States 
Geological  Survey.  Department  of 
Interior 

Margarita  Riva-Geoghegan,  United 
States  Mission  to  the  Organization  of 
American  States.  Department  of  State 

Richard  D.  Sanchez,  United  States 
National  Section,  PAIGH,  United 
States  Geological  Survey,  Department 
of  Interior 

Advisers 

Jerry  J.  Becker,  Hydro/Topographic 

Center,  Defense  Mapping  Agency. 

Fort  Sam  Houston,  Texas,  Department 

of  Defense 
Paul  L.  Peeler,  Jr.,  Commission  on 

Cartography.  PAIGH.  Defense 

Mapping  Agency.  Department  of 

Defense 
James  R.  Plasker.  United  States 

Geological  Survey.  Department  of 

Interior 
William  P.  Wall.  Aerospace  Center, 

Defense  Mapping  Agency,  Department 

of  Defense,  St.  Louis,  Missouri 


Private  Sector  Advisers 

Ernst  C.  Griffin,  Commission  on 
Geography,  PAIGH,  San  Diego  State 
University,  San  Diego,  California 

John  Schwaller,  Conunission  on  History, 
PAIGH,  Florida  AtlanUc  University. 
Boca  Raton,  Florida 

United  States  Delegation  to  the  Ad  Hoc 
Working  Group  on  Trade  EfHciency, 
Second  Session,  Trade  and 
Development  Board,  United  Nations 
Conference  for  Trade  and  Development 
(UNCTAD).  Geneva,  November  lS-23, 
1993 

Representative 

John  L.  Wilkinson.  Acting  Assistant 
Administrator.  Bureau  for  Private 
Enterprise.  Agency  for  International 
Development 

Alternate  Representative 

Steven  Schlaikjer.  Economic  Counselor, 
United  States  Mission,  Geneva 

Adxisers 

Robert  Konrath,  Economic  Officer. 
United  Slates  Mission,  Geneva 

Leonard  James  Petree,  Assistant 
Customs  Attache,  United  States 
Mission  to  the  European  Community, 
Brussels 

Elizabeth  W.  Shelton.  Deputy  Director, 
Office  of  International  Economic 
Policy,  Bureau  of  International 
Organization  Affairs,  Department  of 
State 

Private  Sector  Advisers 

George  J.  Arnold.  Director  of 

Development.  City  of  Columbus,  Ohio 
Sandra  Bartley.  Special  Assistant  to  the 

Mayor  for  International  Affairs,  City 

of  Columbus,  Ohio 
Greg  Harter,  President.  EDI  Association 

of  the  United  States,  Alexandria, 

Virginia 
Judith  E.  PajTie,  Payne  and  Associates. 

McLean.  Virginia 
Randall  E.  Wise.  Director.  The  North 

American  Trade  Point,  Columbus, 

Ohio 

United  States  Delegation  to  the  Second 
Meeting  of  Study  Group  8, 
Telecommunication  Standardization 
Sector,  International 
Telecommunication  Union,  Geneva, 
November  16-25, 1993 

Representative 

Dermis  Bodson,  Deputy  Director, 
National  Communications  System, 
Arlington,  Virginia 

Alternate  Representative 

Douglas  V.  Davis,  Attorney  Adviser, 
Federal  Conununications  Conimission 
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Advisers 

George  Flyim,  Director.  National 

Security,  Emergency  Preparedness 

Division,  Genera]  Services 

Adniinistration 
Steven  Perschau,  Senior  Engineer. 

National  Communications  System, 

Arlington,  Virginia 

Private  Sector  Adxisen 

Bruce  J.  DeGrasse,  Consultant,  B.  J. 

Communications,  Dallas,  Texas 
Ross  Kccen,  Product  Marketing 

Manager,  Tekelec,  Calabasas. 

California 
Andrew  Mutz,  Research  Scientist, 

Eastman  Kodak  Company,  Rochester, 

New  York 
James  P.  Rafferty.  President.  Human 

Communications,  Danbury, 

Connecticut 
Herman  R.  Silbiger,  Communications 

Consultant.  APPUCOM.  Tinton  Falls. 

New  Jersey 
Steven  Urban.  Senior  Engineer.  Delta 

Information  Systems,  Horsham. 

Pennsylvania 

United  States  Delegation  to  the 
Maritime  Transport  Committee  (MTC), 
Organization  for  Economic  Cooperation 
and  Oerelopment  (OECD),  Paris, 
November  22-23, 1993 

Representative 

Geoffrey  Ogden,  Director.  OfRce  of 
Maritime  and  Land  Transport.  Bureau 
of  Economic  and  Business  Affairs. 
Department  of  State 

Alternate  Representative 

Ralph  Edwards,  Office  of  International 
Affairs,  Maritime  Administration. 
Department  of  Transportation 

Private  Sector  Adviser 

Donald  L.  O'Hare,  Sea-Land 
Corporation,  Iselin,  New  Jersey 

United  States  Delegation  to  the 
International  Natural  Rubber  Council, 
Twenty-Eighth  Session,  and  Committees 
on  Administration,  Buffer  Stock 
Operations,  and  Other  Measures  and 
Statistics,  Internationa)  Natural  Rubber 
Organization  (INRO),  Koala  Lumpur, 
Novembta-  2Z-30, 1993 

Representative 

Duane  E.  Sams.  Director  of  Commodity 
Policy.  Office  of  the  United  States 
Trade  Representative.  Executive 
Office  of  the  President 

Alternate  Representative 

William  M.  Kendall-Johnston. 
International  Economist,  Bureau  of 
Economic  and  Business  A&irs, 
Department  «f  State 
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Adviser 

Daniel  Martinez,  Economic  Officer. 
United  SUtes  Embassy,  Kuala  Lumpur 

Private  Sector  Advisers 

Edward  Davis.  Senior  Merchant.  Caigiil. 
Inc.  New  York,  New  York 

H.  Ross  Miller,  Managing  Director- 
Secretary,  Goodrich  Company  Private, 
Ltd.,  Singapore,  Singapore 

Stanley  M.  Schultz,  Operations  Director, 
Bridgestone/Firestone  Singapore. 
PTD,  Ltd.,  Singapore,  Singapore 

Usited  States  Delegation  to  the  Ad  Hoc 
Working  Group  on  Comparative 
Experiences  With  Privatization,  Third 
Session,  Trade  and  Development  Board, 
United  Nations  Confierence  for  Trade 
and  Development  (UNCTAD),  Geneva, 
November  29-December  3, 1993 

Representative 

Monica  McKnight,  Director.  Office  of 
Emerging  Markets,  Bureau  for  Private 
Enterprise,  Agency  for  International 
Development 

Advisers 

Penny  Farley,  Privatization  Project 
Manager,  Office  of  Emerging  Markets. 
Bureau  for  Private  Enterprise,  Agency 
for  International  Development 

Steven  Schlaikjer,  Economic  Counselor, 
United  States  Mission,  Geneva 

Private  Sector  Adviser 

James  A.  Waddell,  Executive  Director, 
hitemational  Privatization  Group. 
Price  Waterhouse,  Washington.  DC 

United  States  Delegation  to  the  39th 
Session  of  the  Subcommittee  on 
Radiocommunications,  International 
Maritime  Organization,  London, 
November  29-December  3, 1993 

Representative 

Benjamin  M.  Chiswell  HI,  Captain, 
Chief,  Telecommunications 
Management  Division,  United  States 
Coast  Guard.  Department  of 
Transportation 

Alternate  Representative 

Joseph  D.  Hersey.  Jr..  United  States 
Coast  Guard,  Department  of 
TVansportation 

Advisers 

Kathryn  S.  Hosford,  Private  Radio 

Bureau.  Federal  Communications 

Commission 
Dan  Lemon,  Chief.  SAR  Coordination 

Branch.  United  Slates  Coast  Guard, 

Department  of  Transportation 
Roy  Soluri.  Hydrographicn'opographic 

Center,  Defense  Mapping  Agency, 

Department  of  Defense 
Richard  Swanson,  Private  Radio  Bureau, 

Federal  Communications  Commission 


Private  Sector  Advisers 

John  C.  Fuechsel,  Captain,  USCG, 
Retired,  Consultant,  COMSAT 
Corpoiration,  Washington.  DC 

Marshall  E.  Gilbert.  Rear  Admiral. 
USCG,  Retired.  Gilbert  and 
Associates,  Springfield,  Virginia 

Jack  Oslund.  Director  of  External 
Affairs.  COMSAT  Maritime  Services, 
Qarksburg,  Maryland 

Michael  K.  Ward.  American  Mobile 
Satellite  Corporation.  Reston,  Virginia 

United  States  Delegation  to  the  Second 
Meeting  of  the  Telecommunications 
Standardization  Sector,  Study  Group  II, 
International  TelecommunicatioB 
Union  (ITU),  Geneva,  Novonber  29  to 
December  17, 1993 

Representative 

Otto  J.  Gusella,  Executive  Director, 
Exchange  Carrier  Standards 
Association,  Washington,  D,C 

Alternate  Representative 

Kathryn  A.  Martin,  Bureau  of 
International  Communications  and 
Information  Policy,  Department  of 
State 

Advisers 

Donald  Choi.  Defense  InformatioB 

Systems  Agency,  Department  of 

Defense.  Reston,  Virginia 
Leslie  A.  CoUica,  National  Institute  of 

Standards  and  Technology, 

Department  of  Commerce, 

Gaithersburg.  Maryland 

Private  Sector  Advisers 

Ed  Chien,  President,  Personal 

Telecommimication  Technologies, 

Inc.,  San  Jose,  California 
Elmer  R.  Hapeman.  Switching  Engineer, 

BELLCORE,  Red  Bank,  New  Jersey 
Ross  Kocen,  Product  Marketing 

Manager,  Tekelec,  Calabasas, 

California 
Doris  Lebovitls.  Staff  Manager,  ATlT, 

Bedminster.  New  Jersey 
Anthony  Toubassi,  Advisory  Engiiieer. 

MCI  Corporation.  Richardson,  Texas 
Lawrence  A.  Young,  Director,  Tedinical 

Standards,  Ameritech  Services, 

Hoffrnan  Estates,  Illinois 

United  States  Delegation  to  the 
Intergovernmental  Group  on  Hard 
Fibers,  Twenty-Seventh  Sessiao, 
Committee  on  Commodity  ProUeais 
(CCP),  United  Nations  Food  and 
Agriculture  Organization  (FAG), 
November  30-December  3, 1993 

Representative 

Maria  D'Andrea,  International 
Economist,  Industry  Assessment 
Division.  Office  of  Textiles  and 
Apparel,  International  Trade 
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Administration,  Department  of 
Commerce 

Alternate  Representative 

Harry  C  Mussman,  Agricultural 
Attache,  United  States  Mission  to  the 
United  Nations  Agencies  for  Food  and 
Agriculture,  Rome 

Private  Sector  Adviser 

Terrence  J.  Bohman.  Chief  Financial 
Officer  and  Vice  President, 
International  Trade,  Universal 
Cooperatives,  Inc..  International  Trade 
Division,  Minneapolis.  Minnesota 

United  States  Delegation  to  the  WP  on 
Telecommunication  and  Infonnatlan 
Services  Policies  (TISP),  12th  Session, 
Committee  for  Information,  Compnter 
and  Communications  Policy  (ICCP), 
Organization  for  Economic  Gjoperation 
and  Development  (OECD),  Paris, 
December  6-7, 1993 

Representative 

Gary  D.  De  Vight.  Director  for  Bilateral 
Relations.  Bureau  of  International 
Telecommunications  and  Information 
Policy.  Department  of  State 

Advisers 

Wray  CandiUs.  bitemational  Trade 
Specialist.  Office  of  Service 
Industries,  International  Trade 
Administration.  Department  of 
Commerce 

Diane  Cornell,  Common  Carrier  Bureau, 
Federal  Communications  Connnission 

Susan  Settle.  Office  of  International 
Affairs,  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce 

Private  Sector  Advisers 

Stuart  Chiron.  Counsel  and  Director. 

International  Regulatory  PoUcy, 

Sprint  International.  Reston.  Virginia 
Charles  Meyers.  Government  Affairs 

Director.  AT&T,  Basking  Ridge,  New 

Jersey 

Richard  W.  Stone,  Consultant,  Cable 
and  Wireless.  Vienna,  Virginia 

Carmine  Taglialatela,  Jr.,  Executive 
Staff,  International  Regulatory  Affairs, 
MQ  Telecommunications 
Corporation,  Washington,  DC 

United  States  Delegatloo  to  the  General 
Assembly  of  the  Bureau  of  International 
Expositions  (HIE),  Paris,  December  8, 
1993 

Representative 

Stephen  G.  Sinclair,  Director  of  Exhibits 
Service.  United  States  Information 
Agency 


Private  Sector  Adviser 

Douglas  A.  Yates.  President,  Model- 
Technics,  Inc.,  Costa  Mesa,  California 
[FR  Dot  94-7718  Filed  4-1-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Anruxmcement  of  Conferences  on 
Implementation  of  U.S.  Department  of 
Transportation  Drug  and  Alcohol  Rules 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  conferences  on  the 
implementation  of  alcohol  and  drug 
testing  regulations. 


SUMMARY:  DOT  is  sponsoring  four  2-day 
conferences  on  the  implementation  of 
rules  requiring  alcohol  and  drug  testing 
in  transportation  workplaces.  The 
conferences  are  designed  to  assist 
employers  of  safety-sensitive  employees 
with  the  implementation  of  their 
alcohol  and  drug  testing  programs.  This 
notice  concerns  the  dates,  locations,  and 
registration  information  for  these 
conferences. 

DATES  AND  LOCATIONS:  The  conferences 
will  be  held  at  the  following  locations: 
Washington.  DC/Metro  Area,  May  4-5. 
1994,  the  Holiday  Inn  Crowne  Plaza, 
1750  Rockville  Pike.  Rockvllle.  MD  * 
20852;  San  Diego,  CA.  May  1&-17.  1994, 
the  Pan  Pacific  Hotel.  400  West 
Broadway.  San  Diego,  CA  92101;  Dallas, 
TX,  June  9-10, 1994,  the  Stouffer  Dallas 
Hotel,  222  Stemmons  Freeway,  Dallas, 
TX  75207;  and  Chicago,  IL,  Jime  14-15, 
1994,  the  Omni  Orrington  Hotel.  1710 
Orrington  Avenue,  Evanston,  IL  60201. 
.     All  conferences  will  begin  at  8  a.m.  on 
the  first  day.  and  conclude  at  5;20  p.m. 
on  the  second  day. 
FOR  FURTHER  INFORMATION  AND 
REGISTRATION:  Requests  for  information 
and  registration  should  be  made  to  Rii, 
Inc.  1010  Wayne  Avenue,  suite  300. 
Silver  Spring,  Maryland  209ia  Phone: 
301-565-4048/FAX  301-587-4138. 
SUPPLEMENTARY  INFORMATION:  On 
February  15,  1994,  the  U^.  Etepartment 
of  Transportation  (DOT)  published 
regulations  requiring  drug  and  alcohol 
testing  of  over  7  milhon  safety-sensitive 
employees  in  transportation  industries. 
These  regulations  were  mandated  by 
Public  Law  102-143,  the  Omnibus 
Transportation  Employee  Testing  Act. 
Rules  were  Issued  by  the  Federal 
Aviation  Administration  (FAA).  Federal 
Highway  Administration  fFHWA), 
Federal  Railroad  Administration  (FRA), 
Federal  Transit  Administration  (FTA). 
and  thA  Research  and  Special  Programa 
Administration  (RSPA)  requiring 
employers  in  the  regulated  aviation. 


commercial  nootor  vehicle,  railroad, 
transit,  and  pipeline  industries  to 
implement  anti-drug  and  alcohol  misuse 
prevention  programs. 

The  rules  generally  require 
implementatioD  starting  January  1, 
1995.  for  large  companies  (with 
generally  50  or  more  safety-sensitive 
employees)  and  January  1. 1996,  for 
small  companies. 

The  conferences'  agendas  will 
include:  drug  and  alcohol  testing 
procedures,  reporting  and 
recordkeeping  requirements, 
comphance  and  enforcement  issues, 
random  testing  rates,  prohibited 
conduct  and  consequences,  retum-to- 
duty  requirements,  employee 
confidentiality,  and  education  and 
training  requirements. 

The  first  day  of  the  conferences  will 
focus  on  the  requirements  of  the  alcohol 
misuse  prevention  programs.  The 
second  day  agenda  will  focus  on  anti- 
drug program  requirements. 

Representatives  from  the  FAA, 
FHWA,  FRA.  FTA,  and  RSPA  will 
conduct  specific  sessions  providing  the 
requirements  for  the  employers  they 
regulate.  Ahhough  RSPA  is  unable  to 
condiurt  a  modal-specific  session  at  the 
Washington,  DC  conference,  gas  and 
Uquid  pipeline  operators  may  wish  to 
attend  the  general  sessions. 

Issued  In  WashinglOD.  DC  on  March  24. 

1994. 

Donna  R.  Smith, 

Acting  Dinctot,  Drug  Enforcement  aod 

Program  Compliance. 

IFR  Doc  •♦-7912  FUed  4-1-94;  ^.^S  ami 


Federal  Aviation  Administration 

Proposed  Establishment  of  the 
Longvlew,  TX,  Class  C  Airspace  Area: 
Public  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  is  annoimdng  a 
fact-finding  informal  airspace  meeting 
to  solicit  information  from  airspace 
users  and  to  provide  interested  parties 
an  opportimity  to  discuss  the  proposal 
to  establish  Class  C  airspace  at  the 
Longvlew,  TX,  airport  terminal  area. 
The  proposed  Class  C  airspace  is  being 
considered  due  to  the  increased  vohmia 
of  traffic  arriving  and  departing  the 
Longvlew  Airport.  All  comments 
received  during  the  meeting  will  be 
conslderBd  prior  to  the  issuance  of  a 
notice  of  proposed  rulemaking. 
TIME  AND  DATE:  The  informal  airspace 
meeting  will  be  held  at  7  pjn.  on 
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Monday,  May  23, 1994.  Comments  must 
be  received  on  or  before  May  17,  1994. 

PLACE:  Letoumeau  University  College. 
Science  Building,  rooms  105  and  106, 
2100  Mobberly  Ave.,  Longview,  TX. 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  ASW- 
500,  Federal  Aviation  Administration, 
2601  Meacham  Blvd.,  Fort  Worth.  TX 
76137-4298. 

FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Juro,  FAA  Southwest  Regional 
Office,  ASW-530,  telephone:  (817)  222- 
5591. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Southwest 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  establishment  of  the  Class  C 
airspace  area.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meeting  v«ll  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  wrill  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  the  Meeting 

Opening  Remarks  and  Discussion  of  Meeting 

Procedures. 
Briefing  on  Background  for  Proposal. 
Public  Presentations. 
Closing  Comments. 


Issued  in  Washington,  DC,  on  March  28, 
1994. 
Harold  W.  Becker, 

Manager.  Airspace — Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  94-7919  Filed  4-1-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  28.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue.  NVV.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0060. 

Form  Number:  PD  F  2488-1. 

Type  of  Review:  Extension. 

Title:  Certificate  by  Legal 
Representative(s)  of  Decedent's  Estate. 
During  Administration,  of  Authority  to 
Act  and  of  Distribution  Where  Estate 
Holds  No  More  Than  $1,000  (face 
amount)  United  States  Savings  and 
Retirement  Securities.  Excluding  Checks 
Representing  Interest. 

Description:  Used  by  legal 
representatives  of  a  decedent's  estate  to 
establish  his/her  authority  to  act  and  to 
request  disposition  of  the  securities. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6.300. 

Estimated  Burden  Hours  Per 
Rexjonse:  15  minutes. 

Frequency  of  Response:  On  occasion. 

^timated  Total  Reporting  Burden: 
1.575  hours. 

aearance  Officer:  Vicki  S.  Ott  (304) 
480-6553.  Bureau  of  the  Public  Debt. 
200  Third  Street.  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Ui«  K.  Holland. 

Departmental  Reports  Management  Officer. 
(PR  Doc  94-7991  Filed  4-1-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

March  29,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0163. 

Form  Number:  ATF  F  5210.5  (3068). 

Type  of  Review:  Extension. 

Title:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

Description:  A"rF  F  5210.5  (3068) 
describes  the  tobacco  products 
manufacturer's  accounting  of  cigars  and 
cigeirettes.  The  form  describes  the 
tobacco  products  manufactured,  articles 
produced,  received,  disposed  of,  and 
statistical  classes  of  large  cigars.  ATF 
examines  and  verifies  entries  on  these 
reports  so  as  to  identify  unusual 
activities,  errors  and  omissions. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Buraen: 
1.296  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Fireanns,  room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Simderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(PR  Doc.  94-7992  Filed  4-1-94;  8:45  am] 
84UJNO  COOE  M1»41-M 


Public  Information  Collection 
Requirements  SutMnitted  to  OMB  for 
Review 

March  29. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  reqiurement(s)  to 
OMB  for  review  and  clearance  under  the 
Papenvork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Commnnts  regardir>g  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departiiient 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
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Form 


Internal  Revenoe  Service 

OMB  X'umber  1545-1225. 

Form  Mumber  IRS  Form  5310-A. 

T\'pe  af  Review:  Revision. 

Title:  Notice  of  Merger,  Consolidation. 
Spinoff,  or  Transfer  of  Flan  Assets  or 
Liabihtips;  Notice  of  Qualified  Separate 
Lines  of  Busmess. 

Description:  Plan  administrators  are 
required  to  notify  IRS  of  any  pLin 
mergers,  consolidations,  spinoffs,  or 
transfers  of  plan  assets  or  liabilities  to 


another  plan.  Employers  are  required  to 
notify  IRS  of  separate  lines  of  business 
for  their  deferred  compensation  plans. 
Form  531 0-A  is  used  to  make  these 
notifications. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


5310-A  (Part  I) 
531 0-A  (Part  II) 
5310-A  (Partlli) 


Becofdkeeping 


2  hrs.,  9  min  . 
4  hfs.,  47  min 

3  hrs.,  35  rrin 


Leaming  about  the  law  or  the 
lorm 


1  hr.,  35  min 

24  mjn  

24  mm  


Prepanng,  copy- 
ing, assembiing. 
arxj  sending  tt^ 
form  to  tf)e  IRS 


1  hf.,  42  mm. 
29  min. 
28  mtn. 


Frequrncy  of  Response:  On  oci:as)on. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  900.860  hours. 

OMB  Number:  1545-1227. 

Regulation  ID  Number:  FI-1 04-90 
Finctl. 

Tyjje  of  Rf\-iew:  Extension. 

lilie:  Tax  Treatment  of  Salvage  and 
Reinsurance. 

Description:  This  regulation  provides 
a  disclosure  requirement  for  an 
insurance  company  that  increases  losses 
bhowTi  on  its  annual  statement  by  the 
amount  of  estimated  salvage  rc-coverable 
t;iken  into  account. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respordent:  2  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
5,000  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
622-3869,  bitemal  Revenue  Ser%  ice. 
room  5571,  1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-7993  Filed  4-1-94;  8:45  ami 
BILUNG  CODE  4830-01-M 


ACTION:  Notice  of  approval  of  Arculeit 
Services,  Inc.,  as  a  Commercial  Gaugcr. 


Guayanilia.  Puerto  Rico,  new  laborator>' 
facility. 


Customs  Service 

Customs  Approval  of  Accutest 
Services,  Inc.,  as  a  Commercial  Qauger 

agency:  U.S.  Customs  Service. 

Treasury. 


summary:  .Accutest  .Ser\ices,  Inc..  of 
Corpus  Christi,  Texas  has  recently 
applied  to  U.S.  Customs  for  approval  to 
gaugp  imported  petroleum,  petroleum 
products,  organic  chemicals  and 
vegetable  and  animal  oils  under 
§  151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  Customs  has  determined 
that  .•\rcutesf  Services,  Inc.,  meets  all  of 
the  requirpments  for  approval  as  a 
commercial  ganger. 

T'tserefore.  in  accordance  with 
§  151  1.1(0  of  the  Customs  Regulations. 
Accutest  Ser\'ices,  Inc.  is  approved  to 
gauge  the  products  named  above  in  all 
Customs  districts. 

EFFECTIVE  DATE:  March,  22,  1994. 
FOR  FURTHER  tNFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constiiufion  Avenue  NW.,  Washington, 
DC  20229  at  (202)927-1060. 
Dated.  March  25,  1994. 

George  D.  Heavey. 

Director.  Office  of  Lahoratories  and  Scientific 
Services. 

IFR  Doc.  94-7868  Filed  4-1-94:  8:45  am] 

BILLING  COOC  4820-02-P 


fTD.  94-311 

Extension  of  E.W.  Saybott  A  Co.,  he's 
Customs  Laboratory  Accredttatton  to 
the  Site  Located  in  Guayanilia,  PR 

agency:  Customs  Service.  Treasury. 
ACTION:  Notice  of  the  extension  of  E.  W. 
Saybolt  A  Co..  Inc's  Customs  laboratory 
accreditation  to  Include  their 


SUIMARY:  E.  W.  Saybolt  &  Co..  Inc..  of 
Kenilworth,  New  Jersey,  a  Customs 
approved  gauger  and  accredited 
laboratory  under  §  151.13  of  the 
Customs  Regulations  (19  CFR  151.13), 
has  been  given  an  extension  of  its 
Customs  gauger  approval  and  laboratory 
accreditation  to  include  the  Guayanilia, 
Puerto  Rico  site.  Specifically,  the 
extension  given  to  the  Guayanilia  site 
will  include  the  approval  to  gauge 
petroleum  and  petroleum  products, 
organic  compounds  in  bulk  and  fiquid 
form  and  ani.mal  and  vf^getable  oils;  and 
accreditation  to  perform  the  following 
laboratory  analyses:  API  gravity, 
sediment  and  water  by  centrifuge, 
distillation  characteristic.  Savboit 
Universal  Viscosity,  sediment  by 
extraction  and  sulfur  percent  by  weight. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  Iaborator>'  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers.  E. 
W.  Saybolt  &  Co.,  Inc..  a  Customs 
commercial  approved  gauger  and 
accredited  laboratory,  has  applied  to 
Customs  to  extend  certain  laboratory 
accreditations  to  its  Guayanilia,  Puerto 
Rico  site,  a  Customs  gauger  approved 
facility.  Review  of  the  qualifications  of 
the  Guayanilia  site  shows  that  the 
extension  is  warranted  and.  accordingly, 
has  been  granted. 
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Location 

E.W.  Saybolt  Co.,  Inc.,  Cuayanilla  site 
is  located  at  Route  127.  Km.  13.4. 
Cuayanilla,  Puerto  Rico,  00656. 

EFFECTIVE  DATE:  March  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Chief.  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW..  Washington. 
ex:  20229  at  (202)  927-1060. 

Dated:  March  28. 1994. 
George  D.  Heavey, 

Director.  Office  of  Laboratories  and  Scientific 

Services. 

IFR  Doc.  94-7869  Filed  4-1-94;  8:45  am) 

BILUNO  CODE  4«20-02-P 


Customs  Service 

^.0.  94-33] 

Tuna  Fish— Tariff-Rate  Quota 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Annoimcement  of  the  quota 
quantity  for  tima  for  Calendeir  Year 
1994. 

SUMMARY:  Each  year  the  tariff-rate  quota 
for  tuna  fish  described  in  item 
1604.14.20,  HTSUS,  is  based  on  the 
United  States  canned  tuna  production 
for  the  preceding  calendar  year. 

EFFECTIVE  DATES:  The  1994  tariff-rate 
quota  is  applicable  to  tuna  fish  entered, 
or  withdrawn!  from  warehouse,  for 
consumption  during  the  period  January 
1  through  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Cooper,  Chief,  Quota  Branch. 
Entr>'  Division,  Office  of  Trade 
Operations,  Office  of  Commercial 
Operations,  U.S.  Customs  Service. 
Washington,  DC  20229,  (202-927-5401). 
It  has  now  been  determined  that 
33,245.716  kilograms  of  tuna  may  be 
entered  for  consimiption  or  withdrawn 
from  warehouse  for  consumption  during 
the  Calendar  Year  1994,  at  the  rate  of  6 
percent  ad  valorem  under  item 
1604.14.20.  HTSUS.  Any  such  tuna 
which  is  entered,  or  withdrawn  from 
warehouse,  for  consumption  during  the 
current  calendar  year  in  excess  of  this 
quota  vtrill  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  item 
1604.14.30  HTSUS. 

(QUO-a-CO:TO:E:Q) 

Dated:  March  28. 1994. 
George  J.  Weise, 
Commissioner. 
(FR  Doc  94-8004  Piled  4-1-94;  8:45  am] 

BILUNa  0006  4S20-02-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Cooperative  Studies  Evaluation  Sub- 
Committee  of  the  Advisory  Committee 
for  Cooperative  Studies,  and  Health 
Services  and  Rehabilitation  Research 
and  Development;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92—463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5  (c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Cooperative  Studies  Evaluation  Sub- 
committee of  the  Advisory  Committee 
for  Cooperative  Studies,  and  Health 
Services  and  Rehabilitation  Research 
and  Development  will  be  held  at  the 
Washington,  EXZ,  Renaissance  Hotel 
(Techworld).  Washington.  DC.  April  19- 
20.  1994.  The  session  on  April  19  is 
scheduled  to  begin  at  7:30  a.m.  and  end 
at  5:30  p.m.  and  on  April  20  from  7:30 
a.m.  to  3:15  p.m.  The  meeting  will  be  for 
the  purpose  of  reviewing  three  new 
clinical  trials,  one  on  HIV  vaccine;  one 
on  prevention  of  skin  cancer;  one  on 
abdominal  aortic  aneurysm  and  the 
progress  of  four  on-going  studies,  one  on 
prosthetic  bypass  grafts,  one  on  benign 
prostatic  hyperplasia,  one  on  epilepsy, 
and  one  on  cardiac  surgery. 

The  Committee  advises  the  Director, 
Medical  Research  Service,  through  the 
Chief  of  the  Cooperative  Studies 
Program  on  the  relevance  and  feasibility 
of  the  studies,  the  adequacy  of  the 
protocols,  and  the  scientific  validity  and 
propriety  of  technical  details,  including 
protection  of  human  subjects. 

The  meeting  will  be  open  to  the 
puWic  up  to  the  seating  capacity  of  the 
room  from  7:30  a.m.  to  8  a.m.  on  both 
days  to  discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Sub-Committee  of  the 
Advisory-  Committee  for  Cooperative 
Studies,  and  Health  Services  and 
Rehabilitation  Research  and 
Development,  Department  of  Veterans 
Affairs,  Washington,  DC  (202-535- 
7154),  prior  to  April  10, 1994. 

The  meeting  will  be  closed  from  8 
a.m.  to  5:30  p.m.  on  April  19,  1994  and 
from  8  a.m.  to  3:30  p.m.  on  April  20. 
1994.  for  consideration  of  specific 
proposals  in  accordance  with  provisions 
set  forth  in  section  10(d)  of  Public  Law 
92-463,  as  amended  by  section  5(c)  of 
Public  Law  94-409,  and  5  U.S.C. 
552b(c)(6).  During  this  portion  of  the 
meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 


critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  March  23. 1994. 
Heyward  Bannister, 

Committee  Management  Officer. 

(FR  Doc.  94-7931  Filed  4-1-94;  8:45  ami 

BILUNG  CODE  B32IM)1-M 


Advisory  Committee  on  Readjusbnent 
of  Vietnam  and  Other  War  Veterans; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  give  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  and  Other  War  Veterans  will  be 
help  April  14  dirough  16,  1994.  This 
meeting  will  be  a  field  meeting 
conducted  primarily  at  VA  facilities  in 
El  Paso,  Texas  and  Albuquerque  and 
Santa  Fe,  New  Mexico.  The  Committee 
will  also  visit  the  Hopi  Indian 
Reservation  in  northern  Arizona  to 
review  on-site  Vet  Center  services.  The 
purpose  of  the  meeting  is  to  provide  the 
Committee  a  first  hand  opportunity  to 
review  the  provision  and  coordination 
of  VA  services  for  war-related  post- 
traumatic stress  disorder  (PTSD)  and 
other  readjustment  difficulties  specific 
to  war  veterans.  For  this  purpose  the 
Committee  will  tour  facilities,  and 
engage  in  discussions  with  VA  service 
providers  and  veteran  consumers. 

The  meeting  on  April  14.  will  begin 
at  8:30  a.m.  and  conclude  at  4:30  p.m. 
The  day's  agenda  will  be  conducted 
concurrently  at  three  different  locations. 
Specifically  the  Committee  will  visit  the 
Albuquerque  VA  Medical  Center  and 
Vet  Center,  the  El  Paso  VA  Outpatient 
Clinic  and  the  Vet  Center  counselor  on 
the  Hopi  Reservation.  The  day's  agenda 
will  consist  of  direct  observations  of  VA 
readjustment  counseling  and  mental 
health  services  with  particular  attention 
to  the  PTSD  Chnical  Teams  at  the 
Albuquerque  VA  Medical  Center  and 
the  El  Paso  VA  Outpatient  Clinic.  An 
additional  focus  for  the  meeting  is 
continuity  of  care  and  clinical  follow-up 
between  area  VA  medical  centers  and 
Vet  Centers. 

The  meeting  on  April  15  will  begin  at 
8:30  a.m.  and  conclude  at  5  p.m.  llie 
second  day's  agenda  will  also  be 
conducted  concurrently  at  three 
different  locations.  The  morning  portion 
of  the  agenda  will  consist  of  a 
continuation  of  direct  observations  of 
VA  programs  and  facilities  at  the  El 
Paso  Vet  Center,  the  Santa  Fe  Vet 
Center,  and  the  Hopi  Reservation  in 
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Northern  Arizona.  The  afternoon 
portion  of  the  meeting  will  consist  of 
local  community  fonim  meetings  and 
group  discussions  with  non-VA  officials 
and  service  providers  regarding  the 
post-war  readjustment  ^nd  service 
needs  of  area  war  veterans  with  special 
emphasis  on  Native  American,  Hispanic 
ajid  rural  veterans.  The  meetings  will  be 
conducted  at  the  Santa  Fe  Vet  Onter, 
1996  Warner  Street,  Warner  Plaza,  Suite 
5,  Santa  Fe,  New  Mexico,  'he  El  Paso 
Vet  Center,  6500  Boeing.  Suite  L-112,  El 
Paso,  Te.xas,  and  at  the  Hopi  Cultural 
Center,  1500  Highw,i>  (,q.  Second  .Mesa. 
Arizona.  The  meeting  on  April  16  will 
begin  at  8:30  am.  ai^d  conclude  at  1 
p.m.  The  third  days  ag^-nda  will  consist 
of  a  Committee  executive  mr-etins 


15807 


regarding  a  review  of  findings, 
conclusions,  recommendations  and 
future  work  plans.  The  meeting  will  be 
conducted  at  the  Ramada  Classic  Hotel, 
6815  Menaul,  NE.  Albuquerque,  New 
Mexico. 

The  meeting  will  be  closed  from  8:30 
a.m.  to  4:30  p.m.  on  Thursday,  April  14, 
and  from  8:30  a.m.  to  1 1 :30  a.m.  on 
Friday,  April  15.  in  accordance  wi;h  the 
provisions  cited  in  5  U.S.C.  522b(c)l6) 
pursuant  to  subsection  10(d)  of  the 
Federal  Advisory  Committee  Act. 
During  this  portion  of  the  meeting  the 
Committee  will  be  engaging  in 
discussions  with  VA  clinical  service 
providers  and  veteran  consumers.  These 
discussions  will  disclose  information  of 
a  personal  nature  for  veteran  patients 


with  would  constitute  a  clearly 
unwan-anfed  invasion  of  personal 
privacy.  The  meeting  on  April  15  fro.m 
1:30  p.m.  to  5  p.m.  and  on  April  16  from 
8:30  am  to  1  p.m.  will  be  open  to  the 
public  to  the  seating  capacity  of  the 
room. 

Anyone  having  questions  concerning 
the  meeting  may  contact  Arthur  S. 
Blank,  Jr.,  M.D.,  Director,  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  Central  Office  at  (202) 
535-7554. 

Dated  Me.-th  23,  1994 
Hey>*ard  Bannister, 

Coir.znittef  Management  Officer 

[FR  Doc  94-7932  Filed  4-1-94.  8  45  am| 

BrLLlKG  CODE  8320-C1-M 
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FEDERAL  ENERGY  REGULATORY  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  March  23, 
1994,  59  FR  14449. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  March  30, 1994, 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Items  CAG-7,  CAG-29  and  PR-2  on  the 
Agenda  scheduled  for  March  30, 1994: 


Item  No.,  Docket  No.,  and  Company 
CAG-7     RP93-184-000,  RP93-185-000  and 

RP94-76-000,  Carnegie  Natural  Gas 

Compwny 
CAG-29     RP94-133-000  and  RP94-67-000, 

Southern  Natural  Gas  Company 
PR-2     RM94-1 2-000,  Interstate  Natural  Gas 

Pipeline  Gas  Supply  Realignment  Costs 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-8090  Filed  3-31-94;  11;46  am] 

BILLMQ  CODE  6717-01-M 

FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 

May  4,  1994. 

PLACE:  Federal  Trade  Commission 

Building,  Room  532,  6th  Street  and 

Pennsylvania  Avenue,  NW., 

Washington,  DC  20580. 


STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
m.eeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Portions 
Open  to  Public; 

(1)  Oral  Argument  in  Trans  Union 
Corporation,  Docket  9255 

Portions  Closed  to  the  Public: 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Trans  Union  Corf)oration, 
Docket  9255 

CONTACT  PERSON  FOR  IdORE  INFORMATION: 

Bonnie  Jansen,  Office  of  Public  Affairs: 

(202)  326-2180.  Recorded  Message: 

(202) 326-2711. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-8062  Filed  3-31-94;  10:05  am] 

BILLING  CODE  6750-01-M 


9  94 


,  Monday 

^  April  4,  1994 


Part  II 


Department  of 
Education 


Urban  Community  Service  Program; 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.252] 

Urtian  Community  Service  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  This  program 
provides  grants  to  urban  academic 
institutions  to  work  with  private  and 
civic  organizations  to  devise  and 
implement  solutions  to  pressing  and 
severe  problems  in  their  urban 
communities.  The  program  furthers 
National  Education  Goal  5,  that  every 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  furthers  the  objectives  of  Goal 
5  by  affording  students  in  urban 
universities  an  opportunity  to  learn 
more  about  the  problems  in  their 
communities  and  participate  in 
developing  solutions  to  these  problems. 

Eligible  Applicants:  Eligible 
applicants  include  any  nonprofit 
municipal  university,  established  by  the 
governing  body  of  the  city  in  which  it 
is  located,  and  operating  as  of  July  23 . 
1992.  Also  eligible  is  any  institution  of 
higher  education  or  a  consortium  of 
institutions  with  at  least  one  member 
that:  (1)  Is  located  in  an  urban  area;  (2) 
draws  a  substantial  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  located  or  from 
contiguous  areas;  (3)  carries  out 
programs  to  make  postsecondary 


educational  opportunities  more 
accessible  to  residents  of  the  xirban  area 
or  contiguous  areas;  (4)  has  the  present 
capacity  to  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  offers  a 
range  of  professional,  technical,  or 
graduate  programs  sufficient  to  sustain 
the  capacity  of  the  institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sense  of 
responsibility  to  the  urban  area  and 
contiguous  areas  and  the  people  in 
those  areas. 

Deadline  for  Transmittal  of 
Applications:  June  3,  1994. 

Deadline  for  !ntt:rgovernmental 
Review:  August  2,  1994. 

Applications  Available:  April  19, 
1994. 

Available  Funds:  $1,100,000. 

Estimated  Range  of  Awards: 
$200,O0O-$35O,O0O. 

Estimated  Average  Size  of  Awards: 
S220.000. 

Estimated  Number  of  Awards:  4  to  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  five  annual 
budget  periods. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  80.  82,  85, 
and  86;  and  the  Urban  Community 
Service  Program  regulations  in  34  CFR 
part  636. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  20  U.S.C.  1136b,  the  Secretary  gives 
an  absolute  preference  to  applications 


that  propose  to  conduct  joint  projects 
supported  by  other  local.  State,  and 
Federal  programs.  The  amount  of  funds 
to  be  reserved  for  this  priority  will  be 
established  after  determining  the 
number  of  high  quality  applications 
received. 

For  Applications  or  Information 
Contact:  Patricia  W.  Gore,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Portals  Building; 
Courtyard  Level,  Washington,  DC 
20202-5251.  Telephone:  (202)  260- 
3262.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U  S.C.  1136-1136h. 

Dated:  March  29.  1994. 
David  A.  Longanecker, 

Assistan,  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  94-7913  Filed  4-1-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  540  and  545 

[BOP-1004-F1 

RIN  112a-AA06 

Telephone  Regulations  and  Inmate 
Financial  Responsibility 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  ("Bureau")  is  amending  its 
rule  on  Telephone  Regulations  in  order 
to  provide  for  the  operation  of  the 
Inmate  Telephone  System  ("ITS")  and 
to  clarify  references  to  loss  of  telephone 
privileges  under  institutional 
disciplinary  sanctions.  This  document 
also  amends  the  Bureau's  rule  on  the 
Inmate  Financial  Responsibility 
Program  as  it  relates  to  telephone 
privileges. 

These  amendments  are  intended  to 
further  the  Bureau's  core  value  of  sound 
correctional  management  both  by 
recognizing  the  role  of  inmate  Hnancial 
responsibility  and  by  further 
minimizing  the  security  problems  and 
criminal  activity  associated  with  inmate 
telephone  use,  thereby  improving  the 
safe  and  secure  operation  of  Bureau 
institutions.  Consistent  with 
correctional  management  objectives, 
these  amendments  are  also  intended  to 
reduce  generally  the  costs  of  telephone 
calls  by  providing  for  a  direct-dial, 
debit-billing  system  now  available 
through  technological  developments  in 
the  telephone  and  computer  industries. 
This  system  allows  the  Bureau  to  more 
effectively  carry  out  its  long-standing 
ruld  that  an  inmate  is  responsible  for  the 
expenses  of  inmate  telephone  use. 
These  amendments  also  give  the  Bureau 
more  flexibility  to  efficiently  manage 
iiunate  telephone  use,  thus  enhancing 
the  Bureau's  ability  to  provide 
telephone  access  to  inmates  in  a  manner 
that  facilitates  other  correctional 
management  goals,  such  as  encouraging 
inmates  to  be  financially  responsible. 
Finally,  these  amendments  enable  the 
Bureau  to  restrict  and  more  e^ectively 
monitor  inmate  telephone  use  that  may 
pose  a  threat  to  the  security  of  the 
institution  or  the  public. 

EFFECTIVE  DATE:  May  4, 1994,  except  for 
§§S40.105(c)  and  545.11(d)(10)  which 
become  effective  January  3, 1995. 

ADDRESSES:  Oflice  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  room  754,  320 
First  Street  NW..  Washington,  DC 
20534. 


FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  telephone  (202)  514- 
6655. 

SUPn.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  rules 
on  Telephone  Regulations  and  on  the 
Inmate  Financial  Responsibility 
Program.  A  proposed  rule  on  these 
subjects  was  published  in  the  Federal 
Register  July  21.  1993  (58  FR  39096).  A 
summary  of  background  information, 
public  comment,  and  agency  response 
follows. 

Background/History  of  Inmate 
Telephone  Privileges 

The  Bureau  of  Prisons  ( "Bureau") 
provides  inniates  with  several  means  of 
communicating  with  the  public. 
Primary  among  these  is  written 
correspondence,  with  visiting  and 
telephone  privileges  serving  as  two 
supplemental  means  of  communication. 
Although  there  is  no  Constitutional 
right  for  inmates  to  have  unrestricted 
telephone  communication  with 
members  of  their  families  and  the 
community,  particularly  when  there  are 
alternative  channels  of  communication 
available,  the  Bureau  provides  inmates 
with  telephone  access  consistent  with 
the  requirements  of  sound  correctional 
management  for  the  continually 
expanding  irunate  population. 

Prior  to  the  early  1970's,  telephone 
privileges  in  Bureau  institutions  were 
determined  by  local  policy,  as  set  by 
each  Warden.  In  1973.  the  Bureau 
adopted  a  national  policy  to  ensure 
telephone  access  to  all  inmates  by 
permitting  every  inmate  who  was  not 
restricted  from  telephone  use  to  make  at 
least  one  telephone  call  every  quarter. 
During  the  mid-1970'8,  telephone 
privileges  routinely  consisted  of  one  or 
two  short  telephone  calls  a  month  on 
institution  telephones,  placed  and 
supervised  by  staff,  and  approved  in 
advance. 

In  the  late  1970's,  the  Bureau 
attempted  to  increase  telephone  access 
and  reduce  staff  assistance  by  the 
installation  of  a  collect  call  system 
which  relied  upon  inmate  use  of 
unattended  commercial  equipment,  tape 
recording,  and  operator-assisted 
services.  This  was  the  system  in 
operation  when  the  Bureau  published 
its  final  rule  on  Telephone  Regulations 
Juixe  29. 1979  (44  FR  38249).  with  a 
subsequent  amendment  June  1. 1983  (48 
FR  24622). 

Purpose  of  the  Amended  Regulations 

Hie  former  regulations,  as  cited  above 
and  as  codified  in  28  CFR  part  540, 
subpart  I.  state  that  the  inmate  is 
responsible  for  the  expenses  of  iiunate 


telephone  use.  This  has  been,  and 
remains,  a  major  tenet  of  Bureau  policy. 
However,  at  the  time  the  former 
regulations  were  published,  the  Bureau 
had  no  practicable  means  of  making 
inmates  directly  responsible  for  the 
costs  of  their  calls.  Hence,  those 
regulations  recognized  that  inmate 
telephone  calls  would  ordinarily  be 
made  collect  to  the  party  called. 

Technological  developments  in  the 
telephone  and  computer  industries  have 
now  made  it  possible  for  the  Bureau  to 
install  a  debit-billing  telephone  system 
which  allows  the  Bureau  to  more 
effectively  carry  out  its  rule  that  an 
inmate  is  responsible  for  the  expenses  of 
inmate  telephone  use.  This  system, 
known  as  the  Inmate  Telephone  System 
(ITS),  is  similar  to  telephone  systems 
used  in  many  hotels  where  calls  are 
direct-dialed  after  being  processed 
through  a  switch  and  charged  to  the 
caller's  bill. 

These  amended  telephone  regulations 
provide  for  the  operation  of  the  ITS  and 
permit  the  Bureau  to  better  address 
correctional  management  and  security 
problems  than  with  the  collect  call 
telephone  system  in  place  under  the 
former  regulations.  These  regulations 
therefore  provide  an  important 
contribution  to  the  goals  of  responsible 
correctional  management  in  the 
following  ways: 

1.  The  amended  regulations  are 
intended  to  help  teadi  inmates 
responsibility  and  management  of 
resources.  The  former  collect  call 
system  provides  little  or  no  incentive  for 
inmates  to  shoulder  personal 
responsibility  for  the  costs  of  their 
telephone  calls,  as  collect  call  billing 
shifts  the  costs  to  other  parties.  This 
excuses  inmates  from  exercising  a  basic 
form  of  decision-making  on  how  to 
spend  their  funds,  a  decision  that  must 
be  made  every  day  by  other  adults.  The 
Bureau  believes  that  encouraging 
inmates  to  face  practical  life-style 
choices  is  an  integral  part  of  the 
rehabilitation  process.  In  recognizing 
the  importance  of  developing  this  skill, 
the  Bureau  provides  education 
programming  for  life-coping  skills  such 
as  budgeting.  This  is  consistent  with  the 
Bureau's  statutory  mandate,  as  set  forth 
in  18  U.S.C.  4001  and  4042,  to  provide 
for  inmates'  "government,  discipline, 
treatment,  care,  rehabilitation,  and 
reformation." 

By  providing  for  the  operation  of  ■ 
debit-billing  system  in  which  inmates 
are  responsible  for  the  cost  of  their 
telephone  calls  (unless  there  is  gbod 
cause  for  the  placement  of  a  colbct  call 
or  a  compelling  circumstance  justifies 
the  placement  of  a  call  at  govemniMit 
expense),  the  amended  regulations  help 
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the  Bureau  to  meet  its  statutory 
mandate.  In  order  to  exercise  their 
telephone  privileges,  inmates  will  have 
to^  establish  their  priorities,  purchase 
telephone  credits  at  the  prison 
commissary,  and  manage  the 
expenditure  of  their  telephone  credits. 
Moreover,  by  taking  responsibility  for 
the  costs  of  their  telephone  calls  and 
managing  their  telephone  credits, 
inmates  gain  an  increased  sense  of 
control  over  their  lives. 

The  switch  from  the  former  collect 
system  to  the  debit  billing  ITS  also 
provides  an  added  incentive  for  inmates 
to  obtain  the  higher-skilled  and  higher- 
paying  prison  work  assignments. 
Through  such  work,  inmates  can 
develop  occupational  skills  and  the 
discipline  of  working  on  a  regular  basis, 
factors  which  contribute  to  an  inmate's 
successful  return  to  society.  In 
recognition  of  this  fact,  the  United 
States  Congress  has  mandated  work 
assignments  for  all  inmates,  except  as 
necessitated  by  security  considerations, 
disciplinary  action,  medical  reasons,  or 
other  programming  involvement.  See  18 
U.S.C.  4121;  Public  Law  101-647, 104 
Stat.  4914.  By  providing  an  incentive  to 
work  to  obtain  money  for  telephone 
calls,  the  amended  regulations  and  the 
ITS  debit-billing  system  encourage  the 
fulfillment  of  this  Congressional 
objective. 

2.  The  amended  regulations  are 
intended  to  increase  the  incentive  for 
inmates  to  participate  in  the  Lunate 
Financial  Responsibility  Program 
(IFRP),  a  program  that  encourages 
inmates  to  set  and  meet  regular  payment 
schedules,  consistent  with  their 
resources,  for  their  court-imposed  fines, 
restitutions,  and  other  financial 
obligations.  The  program  stresses  the 
importance  of  fiscal  responsibility.  See 
28  CFR  part  545  subpart  B.  The  Bureau 
considers  the  inmate's  efforts  to  fulfill 
financial  obligations  as  indicative  of  the 
inmate's  acceptance,  and  demonstrated 
level,  of  responsibility.  This  is  one 
factor  in  determining  an  inmate's 
readiness  to  return  to  society. 

Participation  in  the  IFRP  is  voluntary, 
but  inmates  who  refuse  to  participate 
are  restricted  in  their  commissary 
spending,  not  eligible  to  receive  a 
furlough  or  consideration  for 
community  placement,  and  not 
permitted  to  work  in  Federal  Prison 
Industries.  These  amended  regulations 
add  another  restriction  to  this  list:  2A 
CFR  §  545.11(d)(10l  provides  that 
inmates  who  refuse  to  participate  in  the 
IFRP  are  allowed  to  place  no  more  than 
one  telephone  call  every  month,  at  the 
inmate's  expense,  absent  authorization 
from  the  Warden  foi  additional  inmate- 
paid  calls  based  upon  compelling 


circumstances.  Inmates  who  refuse  to 
participate  in  the  IFRP  retain  the  same 
access  as  other  inmates  to  unmonitored 
attorney  calls  arranged  by  unit  staff.  See 
re-designated  28  CFR  540.102  and  103, 
formerly  §§540.101  and  102. 

The  Bureau's  policy  of  offering 
inmates  the  choice  of  participating  in 
the  DFRP,  with  its  clearly  stated 
con!;equences.  has  been  an  effective 
means  of  helping  inmates  fulfill  their 
legitimate  financial  obligations.  Since 
its  full  implementation  in  1987,  through 
February,  1994,  the  IFRP  has  resulted  in 
the  collection  of  approximately 
$81,000,000.00  toward  payment  of 
inmate  fines,  debts,  and  restitution  to 
victims. 

The  Bureau  notes  that  the  IFRP,  by 
assisting  in  the  collection  of  fines  and 
legal  debts,  helps  to  accomplish  not 
only  a  major  priority  for  the  Department 
of  Justice,  but  has  also  been  upheld  as 
serving  the  vahd  penological  objective 
of  rehabilitation  by  facilitating 
repayment  of  debts.  See  Johnpoll  v. 
Thornburgh.  898  F.2d  849  (2d  Qr.. 
1990),  cert,  denied.  498  U.S.  819;  fames 
V.  Quinlan,  866  F.2d  627,  630  (3rd  Or.. 
1989),  cert,  denied.  493  U.S.  870).  By 
limiting  the  telephone  privileges  of 
inmates  who  refuse  to  participate  In  the 
IFRP,  the  Bureau  is  providing  an 
additional  incentive  for  inmates  to  pay 
their  debts  to  society  and  is  managing 
telephone  privileges  in  a  maraier 
consistent  with  other  privileges 
conditioned  upon  voluntary 
participation  in  the  IFRP. 

3.  The  amended  regulations  are 
designed  to  contribute  to  the  saftty  and 
security  of  Bureau  institutions  by 
providing  more  equitable  telephone 
access  to  the  rapidly  expanding  inmate 
population.  The  Bureau  of  Prisons  is 
faced  with  an  unprecedented  increase  in 
population,  leading  to  a  substantial 
overcrowding  of  Bureau  institutions  and 
a  considerable  strain  on  already  limited 
resources.  On  February  10,  1994,  the 
Bureau  had  82,426  inmates  confined  in 
73  institutions.  These  institutions  have 
a  total  rated  capacity  of  approximately 
60,571  inmates. 

By  explicitly  authorizing  the  Warden 
to  limit  the  maximum  length  of  inmate 
telephone  calls  based  on  institution 
conditions,  such  as  institution 
population  or  usage  demand,  the 
amended  regulations  increase  the 
Bureau's  ability  to  manage  this  large 
population  by  providing  greatex  asKd 
more  equitable  telephone  access  to 
inmates.  Under  the  former  collect  call 
system,  it  is  very  difficult  for  staff  to 
enforce  any  time  limits  on  iiunate 
telephone  calls.  Some  iiunatee  aw  thus 
able  to  monc^polize  teiephona  use, 
increasing  tensions  in  an  overcrowded 


inmate  population.  The  ITS,  in  contrast, 
can  be  programmed  to  terminate  a  call 
automatically  after  the  expiration  of  a 
certain  period  of  time,  ordinarily  15 
minutes,  so  that  the  telephone  will  be 
available  for  use  by  another  inmate. 

In  addition,  it  is  reasonable  to  expect 
that  debit-billing  will  affect  the  ability 
of  some  inmates  to  continue 
monopolizing  the  telephone.  By  having 
to  pay  for  their  calls  directly,  tliese 
inmates  may  be  unable,  or  unwilling,  to 
expend  the  funds  to  monopolize  the 
telephone. 

Tne  amended  regulations  also  help 
Bureau  staff  to  more  effectively  prevent 
telephone  use  by  those  inmates  who 
have  abused  their  telephone  privileges. 
Under  the  former  system,  if  an  inmate 
had  abused  his  or  her  telephone 
privilege,  for  example,  by  using  a 
telephone  to  engage  in  criminal  activity, 
and  had  then  undergone  an 
administrative  hearing  affording  limited 
due  process,  a  Discipline  Hearing 
Officer  could  restrict  the  inmate's  use  of 
the  telephone  for  a  given  period  of  time. 
However,  there  was  no  effective  way  to 
enforce  that  sanction.  The  Bureau  was 
forced  to  rely  upon  staff  to  observe  the 
inmate  using  the  telephone  after  the 
restriction  had  been  imposed.  Given  the 
fact  that  the  Bureau  incarcerates  as 
many  as  2,000  inmates  in  one 
institution,  and  that  inmate  telephones 
may  be  in  various  locations  within  the 
institution,  limited  staff  resources  make 
it  very  difficult  to  conduct  continuous 
surveillance  of  specific  inmates  with 
restricted  telephone  privileges.  With  the 
ITS,  the  Bureau  can  mechanically  block 
the  telephone  calls  of  those  inmates  on 
telephone  restriction. 

4.  The  amended  regulations  better 
assist  Bureau  staff  in  detecting  and 
preventing  criminal  activity  facilitated 
through  use  of  the  telephone.  The 
former  collect  call  system  is  more  easily 
used  by  inmates  to  direcl  criminal 
activity  from  prison,  such  as  committing 
fraud,  facilitating  drug  operations, 
intimidating  witnesses,  and  managing 
the  fruits  of  their  crimes.  Cases  have 
been  develop>ed  over  the  years  which 
involve  attempts  by  inmates  to  de&aud 
members  of  the  public  and.  in  some 
cases,  financial  corporations.  Examples 
include  credit  card  &aud,  securities 
fraud,  and  various  forms  of  insurance 
and  tax  fraud. 

This  problem  is  not  unique  to  the 
Bureau.  In  1989,  the  telephone  industry 
estimated  an  annual  loss  of  $150  million 
from  institutional  toll  6«ud,  including 
that  which  occurs  in  prisons.  Officials 
from  CoDflolidated  Cofamuiiicationa, 
Inc..  a  UmgHlistanc*  carrier  ibr  25 
correctioaa)  facilities  is  Illinois,  were 
quoted  by  United  Press  Inlematiooal  on 


15814  Federal  Register  /  Vol.  59.  No.  64  /  Monday.  April  4.  1994  /  Rules  and  Regulations 


July  5. 1993,  as  stating  "(flraud  is 
rampant  because  inmates  have  found 
ways  to  outfox  the  system  that  makes 
them  reverse  charges  on  long-distance 
calls  made  from  prison  phones.  Bills  for 
up  to  20  percent  of  the  long-distance 
calls  are  uncollectable,"  The  Bureau 
notes  that  these  losses  have  prompted 
the  telephone  companies  and  several 
state  and  local  correctional  systems  to 
look  at  ways  to  solve  the  problems 
associated  with  the  collect  call  system. 

By  restricting  the  inmates'  access  to 
collect  telephone  service,  the  amended 
regulations  should  help  substantially 
reduce  the  possibility  that  inmates  will 
be  able  to  reverse  the  charges  or  have 
their  calls  billed  to  a  person  who  has  no 
intention  of  paying  the  charges.  In 
addition,  the  ITS  provides  increased 
assistance  in  the  investigation  of 
criminal  activity,  such  as  escape  plots  or 
plans  to  introduce  contraband  into 
prison. 

The  amended  regulations  also  enable 
the  Bureau  to  prevent  an  inmate  or 
group  of  inmates  from  calling  a  specific 
telephone  number.  By  doing  so,  the 
Bureau  can  better  protect  a  victim, 
witness,  or  other  member  of  the  public 
from  harassment,  and  can  better  prevent 
calls  that  pose  a  threat  to  institution 
security  and  good  order  or  to  the  public. 
The  ability  to  block  recipient  numbers 
also  helps  the  Bureau  prevent  one 
inmate  frt>m  calling  another  inmate's 
family,  a  method  of  intimidation  or 
extortion  between  inmates.  This 
capability  is  not  available  under  the 
former  collect  call  system. 

In  addition,  by  ordinarily  restricting 
inmate  calls  to  parties  identified  on  the 
inmate's  official  telephone  list  (28  CFR 
S40.101(a)),  the  amended  regulations 
should  help  reduce  the  possibility  that 
inmates  will  use  the  telephone  to  engage 
in  criminal  activity  or  to  harass  people 
who  do  not  want  to  receive  their  calls. 

5.  The  amended  regulations  and 
direct-dial  telephone  service  also 
provide  inmates  with  several  advantages 
over  the  former  collect  call  system. 
Among  these  advantages  are  the 
following: 

a.  The  amended  regulations  should 
facilitate  more  equitable  access  of  the 
telephones  for  all  irunates,  by  permitting 
the  Warden  to  limit  the  maximum 
length  of  inmate  telephone  calls  based 
upon  institution  conditions,  such  as 
institution  population  or  usage  demand. 
The  ITS,  which  can  be  programmed  to 
terminate  a  telephone  call  automatically 
after  the  expiration  of  a  certain  period 
of  time,  and  which  permits  debit-billing 
from  the  inmates'  trust  fund  accounts, 
should  help  reduce  an  inmate's  ability 
to  monopolize  telephones,  thereby 


h^lfring  to  ensure  more  equitable 
telephone  access  for  all  inmates. 

b.  Inmates  may  place  direct-dialed 
international  calls.  This  is  a  particular 
benefit  to  the  large  percentage  of  the 
Bureau  inmate  population  (over  twenty- 
five  percent  in  June  1993)  who  are  non- 
United  States  citizens  with  families  in 
other  countries.  Many  of  these  inmates 
had  difficulty  communicating  by 
telephone  with  their  families  because 
telephone  carriers  do  not  always  process 
international  collect  calls.  Some  of  the 
inmate  commenters  acknowledged  this 
problem  by  stating  that  their  home 
countries  did  not  accept  collect  calls. 

c.  Inmates  may  place  direct-dialed 
calls  to  persons  who  cannot  accept 
collect  calls  because,  for  example,  their 
home  telephones  have  been  restricted 
by  their  telephone  service  company 
from  receiving  collect  calls,  or  their 
workplaces  do  not  accept  collect  calls. 
Similarly,  inmates  may  call  offices,  such 
as  their  children's  schools,  which  may 
not  accept  collect  calls. 

d.  Unlike  operator-assisted  collect 
calls,  inmates  making  direct-dialed  calls 
have  a  greater  opportunity  to  leave  a 
message  with  the  person  who  answers 
the  telephone  or,  in  some  cases,  on  the 
answering  machine  of  the  person  called. 
One  of  the  inmate  commenters 
acknowledged  this  by  listing  several 
examples  of  instances  where  he  may  not 
be  able  to  make  contacts  through  the 
collect  call  system. 

e.  The  amended  regulations  will  help 
assist  staff  in  contacting  inmates' 
families  in  emergency  situations. 
Because  many  inmates  are  serving  long 
sentences,  the  telephone  numbers  and 
addresses  given  upon  initial 
incarceration  may  no  longer  be  valid.  As 
a  result,  staff  have  had  difficulty 
locating  next  of  kin  for  seriously  ill 
inmetes,  or  in  other  emergency 
situations.  The  inmate  telephone  lists 
required  by  the  amended  regulations 
will  provide  staff  with  a  list  of  up-to- 
date  telephone  numbers  for  each 
inmate. 

The  amended  regulations  help  satisfy 
the  above-listed  correctional 
management  objectives,  which  are 
consistent  with  the  statutory 
responsibiUty  of  the  Attorney  General, 
as  set  forth  in  18  U.S.C  4001  and  4042, 
and  delegated  to  the  Director  of  the 
Bureau  of  Prisons  in  28  CFR  0.96. 
Paragraph  (p)  of  Section  0.96  empowers 
the  Director  to  promulgate  rules 
governing  the  control  and  management 
of  Federal  penal  and  correctional 
institutions  and  providing  for  the 
classification,  government,  discipline, 
treatment,  care,  rehabilitation,  and 
reformation  of  inmates  confined  within 
those  facilities. 


Response  to  Public  Comments 

Comments  on  the  proposed  rule  were 
received  from  inmates,  members  of  the 
general  public,  and  other  interested 
parties.  The  majority  of  inmate 
comments  consisted  of  form  letters  bxmx 
one  institution.  A  summary  of  the 
comments  and  response  to  these  follow. 

I.  Use  of  Commissary  Trust  Fund 

A  commenter  disagreed  with  the 
proposed  rule,  suggesting  that  the 
Bureau  of  Prisons  is  not  expending  the 
Commissary  Trust  Fund  profits  in 
accordance  with  the  terms  of  the  trust. 
pursuant  to  31  U.S.C.  1321(b)  (1993). 
This  commenter  expressed  a  belief  that 
all  federal  inmates  are  the  beneficiaries 
of  the  trust  and  any  expenditure  must 
benefit  the  inmate  population  "as  a 
whole."  In  this  commenter's  view,  the 
ITS  does  not  benefit  all  inmates  and. 
thus,  is  not  a  proper  expenditure  from 
the  trust. 

The  Bureau  disagrees  with  this 
comment.  The  Commissary  Trust  Fund, 
and  the  commissary  system  that  it 
finances,  were  established  to  further  the 
Bureau's  security  and  correctional 
management  goals  by  permitting 
inmates  to  purchase  goods  and  services 
not  regularly  provided  by  the  Bureau. 
To  encourage  inmate  financial 
responsibility  and  to  further  the 
Bureau's  other  correctional  management 
and  security  concerns  discussed  above. 
it  is  appropriate  to  charge  inmates  for 
the  costs  of  their  telephone  calls.  In 
addition,  inmates  have  no  entitlement  to 
a  telephone  system  provided  at 
government  expense.  It  is.  therefore, 
appropriate  to  charge  inmates  for  the 
costs  of  their  telephone  calls,  to  deposit 
the  revenue  from  the  inmate  telephone 
calls  into  the  Commissary  Trust  Fund. 
and  to  use  Commissary  Trust  Fund 
revenues  to  pay  for  the  expenses  of  the 
ITS  telephone  system. 

The  operation  of  the  ITS  through  the 
Commissary  Trust  Fund  will  also 
benefit  the  inmate  body  as  a  whole 
because  the  ITS  telephone  rates,  like  the 
prices  for  other  goods  and  services  sold 
in  Bureau  commissaries,  are  designed  to 
cover  the  cost  of  providing  the  service 
and  to  leave  a  profit  in  the  Commissary 
Trust  Fimd.  Thus,  after  the  ITS  is  fully 
operational  and  start-up  expenses  have 
been  recouped,  the  ITS  is  expected  to 
increase  the  amount  of  Commissary 
Trust  Fund  money  available  for  the 
procurement  of  books,  recreational 
equipment,  or  other  items  that  benefit 
the  inmate  population  as  a  whole. 

Furthermore,  the  trust  documents 
establishing  the  Commissary  Trust 
Fund.  Department  of  Justice  Qrcular 
2126  (1930)  and  Department  of  Justice 
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Circular  2244  (1932).  give  the  Director 
of  the  Bureau  of  Prisons  the  sole 
discretionary  authority  to  determine 
which  items  will  be  sold  through 
institution  commissaries  and  how,  if  at 
all,  any  Commissary  Trust  Fund  profits 
will  be  disbursed.  Both  trust  documents 
also  authorize  the  Bureau  to  restrict 
inmates'  commissary  privileges  to 
further  penological  goals  and  state  that 
inmates  are  not  entitled  to  any  profits 
derived  from  the  operation  of  institution 
commissaries.  Thus,  while  the 
Commissary  Trust  Fund  benefits  the 
inmate  population  "as  a  whole," 
inmates  are  not  legal  "beneficianes"  of 
the  trust  and  have  no  right  to  control 
Commissary  Trust  Fund  expenditures. 
For  the  reasons  stated  in  the  section 
entitled  "PURPOSE  OF  THE  AMENDED 
REGULATIONS,"  the  Bureau  has 
determined  that  the  ITS  benefits  both 
the  inmate  population  and  the  public, 
such  as  protecting  the  public  from 
inmate  telephone  abuse,  and  furthers 
the  Bureau's  correctional  goals.  It  is    • 
appropriate,  therefore,  to  pay  the  ITS 
expenses  from  the  Commissary  Trust 
Fund. 

The  same  commenter  also  contended 
that  because  the  ITS  program  has 
enhanced  security  features,  it  should  be 
paid  for  by  using  other  appropriations. 
The  commenter  referenced  18  U.S.C. 
4007,  which  calls  for  expenses  attendant 
to  the  confinement  of  prisoners  to  be 
paid  out  of  the  Treasury  of  the  United 
States. 

In  response,  the  Bureau  first  notes 
that  security  equipment  and  supplies 
used  to  record  telephone  calls  are  not 
funded  by  Commissary  Trust  Fund 
revenues.  Rather,  funds  for  this 
equipment  and  these  supplies  will 
continue  to  be  allocated  from  other 
aporopriated  Bureau  funds. 

As  for  the  other  security  features,  the 
Bureau  believes  that  one  of  its  primary 
objectives  is  to  ensure  the  security  and 
good  order  of  Bureau  institutions, 
thereby  benefitting  both  the  inmate 
population  as  a  whole  and  the  public. 
It  is  not  inappropriate  to  expend 
Commissary  Trust  Fund  profits  on  the 
ITS  merely  because  the  system  assists  in 
achieving  this  goal. 

Finally,  with  respect  to  the  provisions 
of  18  U.S.C  4007,  the  Bureau  notes  that 
Congress  recently  passed  legislation 
which  provides  for  inmates  to  pay  for 
the  costs  of  the  first  year  of  their 
incarceration,  if  they  can  afford  to  do  so. 
See  18  U.S.C.  4001;  Section  111  of 
Public  Law  102-395  (106  stat.  1842). 
Thus,  the  Bureau  does  not  read  18 
U.S.C  4007  as  precluding  the  sale  of 
goods  and  services  in  institution 
commissaries  or  charging  the  inmates 
with  other  fees  authorizwl  by  law. 


2.  Replacement  of  Collect  Call  System 

Many  commenters  requested  the 
retention  of  inmate  collect  call  on 
demand  privileges.  These  commenters 
recommended  that  the  direct-dial 
.system  be  added  to,  rather  than  replace, 
the  collect  call  system,  so  that  what  the 
commenters  refer  to  as  a  "dual  system" 
could  operate.  The  "dual  system" 
would  continue  the  collect  call  on 
demand  capability  of  the  former  collect 
call  system.  The  Bureau  responds  as 
follows: 

a.  As  an  initial  matter,  the  Bureau 
notes  that  these  comments  may  be  based 
upon  a  belief  that,  with  the  installation 
of  the  ITS,  inmates  would  no  longer  be 
allowed  to  make  collect  calls.  However, 
the  amended  regulations  allow  for 
limited  collect  calling. 

In  the  proposed  rule,  the  Bureau 
recognized  that  there  is  a  need  for 
inmates  to  be  able  to  make  collect  calls 
in  specific  instances,  such  as 
emergencies,  or  for  holdovers  or  pre- 
trial inmates.  Section  540.101(d)  of  the 
proposed  rule  specifically  addresses  this 
issue.  As  expanded  in  the  final  rule,  this 
section,  now  §  540.101(e).  provides  for  a 
more  comprehensive  listing  of  those 
persons  who  have  a  need  to  make 
collect  calls,  such  as  new  arrivals, 
including  new  commitments  and 
transfers,  and  inmates  without  funds. 
Similarly,  final  §  540.105(b)  specifically 
provides  for  collect  calls  to  be  available 
for  inmates  without  funds.  See  further 
discus.sion  below,  in  the  section  entitled 
"7.  COSTS.  .  .  d.  Inmates  without 
funds." 

b.  Several  inmate  commenters 
complained  that  their  low  institution 
earnings  and  need  to  purchase  personal 
hygiene  items  would  prevent  them  from 
making  as  many  direct-dialed  telephone 
calls  as  they  could  make  with  the  collect 
call  system.  While  it  is  true  that  inmates 
do  not  earn  regular  scale  wages,  neither 
do  they  have  regular  living  expenses, 
such  as  housing,  clothing,  food,  medical 
and  dental.  In  addition,  the  Bureau's 
existing  policy  on  grooming,  codified  at 
28  CFR  part  551,  subpart  A,  provides  for 
the  Warden  to  make  available  to  inmates 
those  articles  necessary  for  maintaining 
personal  hygiene.  The  Bureau's  internal 
implementing  language  to  that  provision 
provides  that  the  basic  hygiene  items  to 
be  made  available  to  inmates  include 
soap,  toothbrushes,  toothpaste  or 
powder,  combs,  shaving  supplies,  and 
feminine  hygiene  products.  Inmate 
complaints  regarding  provision  of  these 
basic  items  should  be  addressed  through 
the  Administrative  Remedy  Program. 
See  28  CFR  part  542. 

The  average  inmate  has  ample 
discretionary  funds  to  purchase  items  of 


a  personal  interest,  such  as  additional 
hygiene  and  cosmetic  items,  and  direct- 
dialed  telephone  calls.  As  of  October 
1993,  the  monthly  irunate  trust  fund 
account  balance  averaged  $115.78  per 
inmate.  Through  June  1993,  the  annual 
commissary  purchases  made  by  inmates 
averaged  $1,046.87  per  inmate.  At  the 
institution  where  the  majority  of  inmate 
comments  on  this  rule  originated,  the 
annua]  commissary  purchases  averaged 
$1,254.09  per  inmate  and  the  average 
monthly  inmate  trust  fund  account 
balance  was  $101.95  per  inmate. 

Moreover,  the  amended  regulations 
encourage  the  inmates  to  establish 
spending  priorities  and  to  choose 
between  such  items  as  telephone  calls, 
cigarettes,  candy,  and  special  hygiene 
products,  thus  furthering  the 
correctional  goal  of  assistng  inmates  to 
be  financially  responsible.  The  average 
citizen  who  must  live  within  a  budget 
must  make  similar  spending  choices, 
and  may  not  be  able  to  pay  for  any  more 
long-distance  calls  than  the  two  to  three 
calls  a  month  that  one  irunate 
commenter  complained  was  only 
possible  within  his  budget. 

For  these  reasons,  we  do  not  agree 
with  comments  implying  that  it  is 
wTong  to  require  inmates  to  make 
choices  on  how  to  spend  their  funds. 
However,  the  Bureau  believes  that  it  is 
necessary  to  address  telephone  access 
for  inmates  without  sufficient  funds. 
The  Bureau's  accommodations  on  that 
point  are  noted  below  in  the  section 
entitled  "7.  COSTS. .  d.  himates 
without  funds." 

c.  Some  inmate  commenters  stated 
that  the  proposed  regulations  would 
force  them  to  beg  for  telephone  money 
from  the  people  they  want  to  call.  The 
Bureau  believes  that  such 
characterization  also  applies  to  the 
solicitation  to  accept  a  collect  call.  As 
one  inmate  commenter  stated,  "[i)t  is 
belittling  for  me  to  have  to  call  anyone 
collect."  Although  this  commenter 
advocated  the  installation  of  "regular 
pay  telephones."  he  preferred  to  place 
direct-dialed  calls  that  he  could  pay  for, 
rather  than  his  family,  because  his 
family  had  experienced  serious 
difficulties  due  to  the  large  telephone 
bills  from  collect  calls. 

d.  Some  commenters  requested  the 
retention  of  the  collect  call  system  so 
that  they  can  pay  for  an  inmate's 
telephone  calls.  Commenters  stated,  in  a 
form  letter,  that  "[tjhe  new  telephone 
system  would  force  me  to  send  money 
to  ensure  that  loved  ones  could  call,  but 
would  offer  no  means  of  controlling  if 
calls  were  made  |to|  me  or  the  money 
was  spent  otherwise." 

Under  the  amended  regulations, 
people  w  ho  would  accept  an  inmate's 
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collect  calls  may  send  the  inmate  money 
to  defray  the  cost  of  the  direct-dialed 
calls.  As  discussed  in  the  section 
entitled  "PURPOSE  OF  THE  AMENDED 
REGULATIONS,"  this  will  provide  the 
inmate  with  an  opportunity  to 
demonstrate  the  responsible  use  of 
resources  provided  by  the  community. 
The  recipients  of  an  inmate's  calls 
should  also  beneGt  as  they  can  send  less 
money  to  the  inmate  for  the  same 
amount  of  telephone  time  since  the 
direct-dial  rates  are,  on  average,  less 
expensive  than  the  former  collect-call 
rates. 

To  further  address  the  commenters' 
concerns,  the  Bureau  has  added  a 
provision  to  its  final  rule,  excluding 
from  the  inmate's  IFRP  calculation  a  set 
amount  of  monies  deposited  into  the 
inmate's  trust  fimd  account.  See  28  CFR 
545.11(b)  and  further  discussion  below 
in  the  section  entitled  "4.  Conditioning 
Use  of  the  Its  Upon  Participation  in  the 
IFRP."  This  helps  ensure  that  the 
inmate  is  able  to  make  telephone  calls 
with  monies  sent  to  the  inmate  from 
members  of  the  community  for 
telephone  calls.  If  the  inmate  elects  not 
to  use  these  funds  to  call  the  sender  of 
the  money,  the  sender  has  the  option  of 
not  forwarding  additional  monies. 

e.  Some  commenters  believe  that  the 
actual  administration  of  the  ITS  may  be 
more  expensive  because  additional  staff 
will  be  needed  to  operate  the  system. 
Implementation  of  the  ITS  at  most 
institutions  does  require  additional 
employees  who  are  responsible  for  the 
operation  of  the  ITS.  However,  the 
Bureau  believes  that  the  costs  for 
additional  staff  are  well  justified  by  the 
significant  benefits  of  the  ITS,  described 
above  in  the  section  entitled  "PURPOSE 
OF  THE  AMENDED  REGULATIONS." 

f.  Comments  stated  that  a  "dual 
system"  would  not  be  dif&cult  or  costly 
to  install  and  maintain;  e.g.,  that  "the 
systems  already  installed  at  institutions 
could  be  reprogrammed  very  easily 

•  *  *  with  little  or  no  modification  of 
existing  equipment."  The  Bureau 
disagrees  with  this  position.  The 
contract  for  the  ITS  was  awarded  for  a 
primarily  direct-dial  system.  Tlie 
contractor  estimates  that  it  would  cost 
several  million  dollars  to  modify  the 
system  to  provide  collect  call  on 
demand  capability. 

g.  Finally,  there  are  security  reasons 
for  rejecting  the  commenters'  suggestion 
that  the  final  regulations  be  amended  to 
permit  inmates  to  make  collect  calls  on 
demand.  As  noted  above  ia  the  section 
entitled  "PURPOSE  OF  THE  AMENDED 
REGULATIONS."  inmates  are  able  to 
use  the  unlimited  ooUect  call  system  to 
engage  in  vacious  locnfi  of  harassment 
and  criminal  activity.  Providing  a  "dual 


system"  that  would  permit  inmates  to 
call  anyone  collect  would  do  nothing  to 
resolve  these  problems.  For  example,  an 
inmate  could  still  bill  a  call  to  a  party 
who  has  no  intention  of  paying.  An 
inmate  also  could  more  easily 
monopolize  the  telephone,  due  to  the 
absence  of  financial  constraints  on  that 
inmate,  and  resulting  tensions  could 
jeopardize  the  safety  and  security  of  the 
institution. 

It  Blight  be  possible  to  curb  some  of 
this  abuse  by  limiting  inmate  collect 
calls  to  numbers  on  an  approved 
telephone  list  and  requiring  those 
inmates  to  use  Personal  Acress  Codes 
(PACs)  similar  to  those  required  by 
these  amended  regulations  for  making 
direct-dialed  ITS  calls.  However,  again, 
this  would  not  prevent  inmates  from 
billing  calls  to  a  party  who  has  no 
intention  of  paying.  In  addition,  inmates 
would  have  less  of  an  incentive  to  keep 
secret  their  PACs,  as  required  in  28  CFR 
540.101(c).  The  PACs  could  be  used  to 
place  collect  calls,  for  which  the 
inmates  bear  no  financial  responsibility, 
rather  than  direct -dialed  calls,  for  which 
the  inmates  are  financially  responsible. 

This  would  undermine  many  of  the 
security  features  of  the  ITS  because  it 
would  be  more  difficult  for  the  Bureau 
to  monitor  and  restrict  illegal  or  abusive 
inmate  telephone  calls  if  the  Bureau  did 
not  know  which  inmate  was  using 
which  PAC  Similarly,  an  inmate  could 
circumvent  some  of  the  telephone  list 
restrictions  by  using  other  inmates' 
PAOb  to  call  numbers  that  he  or  she  was 
not  permitted  to  call. 

In  concluding  a  response  on  this 
issue,  the  Bureau  believes  that 
restricting  collect  calls  on  demand 
furthers  important  penological  and 
seciaity  goals.  At  the  same  time,  the 
final  rule  adequately  addresses  the 
needs  of  inmates  to  make  collect  calls  in 
appropriate  circumstances.  For  these 
reasons,  the  Bureau  has  decided  not  to 
impleroent  a  "dual  system"  with  collect 
call  on  demand  capability. 

3.  Constitutional  Concerns 

Some  commenters  suggested  that 
o[>eration  of  the  ITS  is  a  violation  of  the 
constitutional  rights  of  inmates  and 
others,  as  follows: 

a.  First  Amendment  rights  to  free 
speech.  Several  oonimenters  claimed 
that  the  proposed  regulatitms  violate 
their  First  Amendment  rights  to  free 
speech  without  providit^  any  detail  as 
to  the  alleged  violaftioes.  Our  review  of 
the  comments  on  this  issue  suggests  that 
at  least  some  of  tlw  the  aiguments  are 
based  on  inaccarate  or  uimelistic 
expectations. 

The  Bujreatt.  by  infdemeiitiog  the  ITS, 
does  not  intend  to.  nor  tioes  it. 


unconstitutionally  restrict  an  inmate's 
opportunity  for  freedom  of  speech. 
Bureau  regulations  provide  for  several 
means  of  communicatian.  including 
correspondence,  visiting  and 
telephones.  See  28  CFR  part  540, 
subparts  B  and  D.  The  revised  rule  is 
not  intended  to.  nor  does  it,  prevent  en 
inmate  from  exercising  his  or  her  light 
to  communicate. 

One  inmate  commenter  said  that  he 
would  have  personally  called  in  his 
comments  on  the  ptroposed  rule  but  that 
"the  number  was  not  approved."  The 
Bureau  points  out  that  this  oommeater 
would  not  have  been  able  to  call  in  his 
comments  under  the  former  collect  call 
system  either,  as  the  Bureau  does  not 
accept  collect  calls  and  the  appropriate 
method  for  commenting  on  proposed 
regulations  is  to  send  written  comments 
to  the  Bureau. 

One  commenter,  an  association  of 
newspaper  editors  and  reporters, 
asserted  that  the  ITS  hinders  the  rights 
of  the  press  and  the  public  to  gain 
access  to  important  information  about 
prison  inmates  and  prison  conditions. 
Primary  concerns  expressed  by  the 
commenter  were  that  the  revised 
telephone  regulations  would  hamper  the 
ability  of  inmates  to  communicate  with 
the  press  and  that  the  regulations 
potentially  threaten  the  relationship 
between  journalists  and  their  sources; 
that  restrictions  on  collect  calls  and  the 
use  of  an  authorized  telephone  list 
establish  procedural  hurdles  placing 
significant  new  burdens  on  the  inmate's 
ability  to  readi  the  community;  that  the 
ITS  does  not  allow  for  timely  telephone 
access  to  the  media;  that  the  disdosuie 
by  a  journalist  of  the  informatioa 
required  by  the  Request  for  Telephone 
Privilege  form  was  inappropriate.  Tlie 
commenter  noted  tiiat  journalists  do  not 
have  to  provide  this  information  in 
order  to  receive  Special  Mail  frtiai 
inmates.  The  commenter  further 
indicated  that  while  Bureau  regulations 
may  impUcate  substantial  government 
interests,  the  regulatory  sweep  is  too 
broad. 

As  an  initial  matter,  the  Buraau's 
revised  telephone  regulations  do  not 
confiict  with  what  the  commenter  seems 
to  identify  as  a  First  Amendment 
requirement  that  prisoners  be  allowed  to 
call  members  of  the  news  media. 
Inmates  have  no  First  Amendment 
entitlement  to  telephone  use,  or  to  the 
unrestricted  use  of  the  telqihone.  See 
Benzel  v.  Ghunzner.  669  F.2d  11A5  «th 
Cir.  1989).  cat  denied,  493  U.S.  S86 
(1989).  Similarly,  the  First  Amendnient 
does  not  entitlfe  tiie  preas  to  any  groater 
right  of  access  to  prisons  or  ianuAas 
confined  therein  tlun  dae  geoeial 
public.  See  Pdlw.  Pmaader,  AV7  US, 
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817.  41  LEd.Zd  495.  94  S.Ct.  2800 
(1974);  Soxbev.  Washington  Post,  417 
U.S.  843.  41  L.Ed.2d  514.  94  S.Ct.  2811 
(1974).  In  Pell,  the  Supreme  Court  held 
that  alternative  means  of 
communication  is  a  relevant  factor  in 
balancing  First  Amendment  rights  with 
legitimate  goveniment  interests. 

More  specifically,  the  Bureau  notes 
that  the  new  regulations  permit  inmates 
to  list  telephone  numbers  for  members 
of  the  media  on  the  same  terms  and 
conditions  as  telephone  numbers  for 
any  other  person.  Thus,  a  member  of  the 
news  media,  as  with  any  other  person, 
may  be  included  on  an  inmate's 
telephone  list  except  when  Bureau  staff 
determine  that  contact  with  the  person 
will  pose  a  threat  to  institution  security 
and  good  order,  or  a  threat  to  the  public. 
See  28  CFR  540.101(a). 

In  addition,  as  the  commenter 
acknowledges,  the  Bureau  affords 
inmates  the  opportunity  to  write  to 
members  of  the  news  media  via  sealed 
correspondence  identified  as  "Special 
Mail."  See  28  CFR  part  540.  subpart  B. 
Similarly,  as  the  commenter  also 
acknowledges,  Bureau  regulations  (see 
28  CFR  part  540,  subpart  E).  provide  for 
media  visits  to  prisons  to  observe 
conditions  and  interview  inmates. 
These  provisions  provide  the  news 
media  ample  opportunity  to  have 
effective  communications  with  those  in 
prison.  Thus,  while  Saxbe  held  that  the 
press  has  no  First  Amendment  right  to 
greater  access  than  the  public,  the 
Bureau,  through  its  Special  Mail  and 
contact  with  the  news  media  provisions, 
has  elected  to  provide  the  news  media 
with  such  privileges.  The  revised 
telephone  regulations  do  not  change  or 
affect  the  regulations  regarding  Special 
Mail  or  media  visits.  The  revised 
telephone  regulations  will  continue  to 
work  in  concert  with  current  Bureau 
regulations  on  correspondence,  visits, 
and  contacts  with  the  news  media. 

The  commenter,  while  acknowledging 
the  existence  of  these  opportunities 
between  inmates  and  the  press,  asserts 
that  mail  does  not  offer  the  advantages 
of  instant  communication  available 
through  the  telephone.  We  specifically 
disagree  with  the  commenter's 
subsequent  statement  that  the  proposed 
rule  is  inappropriate  because"*  *  *  an 
initial  telephone  conversation  may  often 
be  required  to  convince  a  busy 
journalist  that  an  inmate's  story  truly  is 
newsworthy."  Regulations  for  inmate 
telephone  use  are  intended  to  provide 
inmates  with  a  supplemental  means  of 
communication  that  is  consistent  with 
other  aspects  of  correctional 
management,  and  are  not  intended  to 
function  as  a  convenience  for  the  news 


media  in  the  editorial  decision-making 
process. 

Comments  suggested  that  the  revised 
telephone  regulations  impose  an 
unconstitutional  prior  restraint  on  First 
Amendment  freedoms.  For  reasons 
discussed  below,  in  the  section  entitled 
"5.  UST  OF  NUMBERS  TO  BE 
CALLED.",  the  Bureau  believes  that 
requiring  inmates  to  submit  lists  of 
telephone  numbers  does  not  constitute 
an  unconstitutional  prior  restraint. 
Briefly,  this  procedure  furthers 
legitimate  governmental  interests  in 
maintaining  the  safety  and  security  of 
Bureau  institutions;  the  Associate 
Warden  may  deny  placement  of  a 
telephone  number  on  an  inmate's 
telephone  list  if  he  or  she  determines 
that  there  is  a  threat  to  institution 
security  and  good  order  or  a  threat  to 
the  public;  and  any  disapproval  must  be 
explained  in  writing,  and  is  subject  to 
appeal  through  the  Administrative 
Remedy  Program.  See  28  CFR 
540.101(a)(3). 

Finally,  with  respect  to  the  Request 
for  Telephone  Privilege  form  ("form"), 
the  Bureau  has  decided  to  discontinue 
use  of  the  form,  for  reasons  described 
below  in  the  section  entitled  "b.  Fourth 
Amendment  rights  to  privacy."  Rather, 
except  for  immediate  family  members 
and  those  persons  already  on  an 
inmate's  visiting  list,  a  letter  will  be  sent 
to  potential  recipients  of  telephone  calls 
to  notify  them  that  they  have  been 
placed  on  an  irmiate's  telephone  list  and 
to  inform  them  of  the  procedure  to 
follow  if  they  do  not  want  to  receive 
calls  from  that  inmate.  No  specific 
information  is  required  from  potential 
recipients.  This  change  should 
substantially  accommodate  concerns  on 
this  issue. 

b.  Fourth  Amendment  rights  to 
privacy.  Several  non- inmate 
commenters  claimed  that  the  proposed 
regulations  violate  their  Fourth 
Amendment  rights  to  privacy.  Some 
comments  objected  to  the  form 
addressed  to  potential  recipients  of 
inmate  telephone  calls,  claiming  that 
they  should  not  have  to  be 
"investigated"  in  order  to  receive  a 
telephone  call. 

Tne  Request  for  Telephone  Privilege 
form  ("form"),  as  originally  developed 
by  the  Bureau,  included  questions  as  to 
the  relationship  of  the  recipient  to  the 
requesting  inmate,  possible  criminal 
background  of  the  recipient,  and 
contacts,  if  any,  of  the  recipient  with 
other  inmates.  The  Bureau  has 
reassessed  the  benefits  of  this  form  and 
has  decided  to  discontinue  its  use. 
Therefore,  the  proposed  rule  has  been 
revised  to  provide  for  potential 
telephone  call  recipients  (other  than 


immediate  family  or  ];>ersons  on  the 
inmate's  visiting  list)  to  be  notified  in 
ViTiting  that  they  have  been  placed  on 
an  inmate's  telephone  list.  See  28  CFR 
540.101(a)(2).  The  written  notice 
informs  recipients  that  they  can  notify 
the  institution  in  writing  if  they  do  not 
want  to  receive  calls  from  the  inmate. 
The  notice  does  not  request  any 
information  from  the  recipient,  and  the 
recipient  will  not  have  to  return  the 
notice  to  the  institution  in  order  to 
receive  calls  from  the  inmate. 

Another  comment  stated  that  consent 
should  be  sought  from  those  persons 
whose  names  and  telephone  numbers 
have  been  placed  on  an  inmate's 
telephone  list.  For  several  reasons,  the 
Bureau  disagrees. 

Fir?t,  requiring  each  recipient's  prior 
consent  would  impose  an 
administrative  burden  resulting  in 
delayed  processing  of  inmate  telephone 
lists.  Specifically,  obtaining  prior 
consent  would  require  the  Bureau  to 
send  each  potential  recipient  a  form 
asking  if  the  recipient  wanted  to  receive 
an  inmate's  calls.  If  the  potential 
recipient  wanted  to  receive  the  calls,  he 
or  she  would  then  have  to  return  the 
completed  form  back  to  the  institution 
before  the  number  could  be  entered  on 
the  inmate's  telephone  list.  During  the 
weeks  or  months  to  complete  this 
process,  the  inmate  would  be  unable  to 
place  non-emergency  calls  to  this 
potential  recipient.  "This  anticipated 
delay  was  a  matter  of  concern  to  some 
commenters  and  is  avoided  in  the  final 
rule  by  discontinuing  the  use  of  the 
form  requesting  prior  consent  from 
potential  recipients. 

Second,  to  the  extent  that  non-inmate 
commenters  were  concerned  about 
receiving  unwanted  calls  from  inmates, 
the  Bureau  believes  that  this  concern  is 
substantially  alleviated  by  sending  a 
notice  letter  to  potential  recipients  other 
than  an  inmate's  immediate  family  and 
persons  on  the  inmate's  visiting  list.  In 
the  event  a  recipient  subsequently 
notifies  us  in  writing  that  he  or  she  does 
not  wish  to  be  contacted,  the  recipient 
will  be  removed  from  the  inmate's  list. 
See  28  CFR  540.101(a)(2). 

A  letter  will  not  be  sent  to  an  inmate's 
immediate  family  and  persons  on  the 
inmate's  visiting  list  because  the  Bureau 
assumes  that  these  individuals  would 
not  object  to  receiving  telephone  calls 
from  the  inmate.  Of  course,  if  these 
individuals  do  not  want  to  receive  calls 
from  an  inmate,  they  may  simply  notify 
the  Bureau  in  writing  and  the  Bureau 
will  remove  their  numbers  from  the 
inmate's  telephone  list. 

In  addition,  the  final  rule  contains 
other  provisions  that  seek  to  protect  the 
public  from  harassing  or  unwanted 


inmate  calls.  First,  the  rule  provides  that 
the  inmate  shall  ackoowiedge  that,  to 
the  best  of  the  inmate's  knowled^,  the 
person  or  persons  on  the  list  are 
agreeable  to  receiving  the  inmate's 
telephone  call  and  that  the  proposed 
calls  are  to  be  made  for  a  purpose 
allowable  under  Bureau  policy  or 
institutional  guidelines.  See  28  CFR 
540.101(aXl).  Inmates  who  violate  this 
provision  may  be  subject  to  discipline. 
See  28  CFR  540.100(a).  Also,  the  Bureau 
may  deny  a  proposed  telephone  number 
if  it  determines  that  the  inmate's  ability 
to  call  that  number  would  pose  a  threat 
to  the  Dublic.  See  28  CFR  540.101(a)(3). 

Finally,  the  Bureau's  compiling  of 
inmate  telephone  lists  to  effectively 
manage  a  debit-billing  telephone  system 
does  not  violate  any  Fourth  Amendment 
privacy  rights  of  the  recipient.  This 
information  is  voluntarily  provided  to 
the  Bureau  by  inmates  who  seek  to 
make  telephone  calls  and  there  is  no 
reasonable  expectation  of  privacy  in  this 
information.  A  person's  telephone 
number  is  known  by  the  telephone 
company  and  the  people  who  call  the 
number,  as  well  as  by  the  person  to 
whom  the  numiier  is  l;sted.  See  Smith 
V.  Maryiand.  442  U.S.  735. 61  L.Ed.2d 
220.  99S.Ct.  2577  (1979). 

In  addition,  the  rnor.itoring  of  innr.ate 
telephone  cor.vt'^sations  (other  than 
properly  placed  c&Iis  to  attorneys)  is  a 
matter  of  public,  record.  See  newly 
designated  28  CFR  540.102  (formerly    - 
§  540.101).  A  number  of  courts  have 
upheld  this  practice  as  permissible 
under  federal  wiretap  statutes  (See,  e.g., 
U.S.  V.  PouA  614  F.2d  115  (6th  Cir., 
1980),  cert,  denied.  446  U.S.  941)  and 
not  prohibited  by  the  Fourth 
Amendment.  (See.  e.g.  Lee  v.  Carlson. 
645  F.Supp  1430  (S.D.N.Y.  1986).  This 
fact  further  undermines  any  possibility 
that  a  recipient  of  inmate  calls  can  have 
a  reasonable  expectation  of  privacy  with 
respect  to  the  information  on  inmate 
telephone  lists. 

c.  Sixdi  Amendment  right  to  counsel. 
Several  commenters  claimed  that  the 
proposed  regulations  violate  their  Sixth 
Amendment  right  to  counsel.  One 
commenter  noted  that  "in  this  policy 
there  are  no  guidelines  for  legal  calls." 
Some  commenters  claimed  that  the 
proposed  regulations  prevent  or  in  some 
manner  limit  legal  calls.  We  disagree. 
The  amended  telephone  regulations  do 
not  aRect  an  inmate's  access  to 
unmonitored  telephone  conversations 
~  with  his  or  fa^  attorney. 

Separate  provisions  continue  to  exist 
for  inmates  to  make  unmonitored  legal 
calls  and  these  provisions  remain 
unchanged  by  the  revised  telephone 
regulations,  ^tliough  the  Bureau  has 
redesignated  them  from  26  CFR  540.101 


and  540.102  to  28  CFR  540.102  and 

540.103. 

Farther,  as  provided  in  redesignated 
§  540.103.  the  Warden  may  not  apply 
frequency  limitatians  on  unmonitored 
inmate  telephone  calls  to  attorneys 
when  the  inmate  demonstrates  that 
communication  with  attorneys  by 
correspondence,  visiting,  or  normal 
telephone  use  is  not  ada^uate.  We  also 
note  that  an  inmate  may  choose  to  place 
an  attorney  on  his  or  her  telephone  list, 
with  the  understanding  that  calls  placed 
on  the  ITS  are  subject  to  monitoring. 

For  the  above  reasons,  the  amended 
telephone  regulations  do  not  change 
inmate  access  to  unmonitored  attorney 
telephone  calls  and  therefore  do  not 
interfere  with  an  inmate's  right  to 
counsel. 

4.  Conditioning  Use  of  the  ITS  Upon 
Participation  tn  the  IFRP 

Several  commenters  objected  to 
conditioning  inmate  telephone  use  upon 
the  inmate's  participation  in  the 
Bureau's  Inmate  Financial 
Responsibility  Program  (IFRP).  These 
objections  were  based  upon  a  variety  of 
concerns,  and  are  addressed  below. 

As  a  general  matter,  and  as  noted  in 
the  proposed  rule,  the  IFRP  offers 
inmates  the  opportunity  to  develop  a 
plan  to  meet  certain  legitimate  financial 
obl^ations  and  to  make  pa^-ments 
toward  fulfilling  that  plan.  Examples  of 
these  obligations  include  court-ordered 
restitution,  fines,  or  other  government 
obligations.  The  effects  of  non- 
participation  are  set  forth  in  the 
Bureau's  existing  rule  on  inmate 
financial  responsibility.  See  §  545.11(d) 
of  28  CFR  part  545,  subpart  B. 

In  the  proposed  rule,  the  Bureau 
added  a  new  provision  to  §  545.11(d) 
which  would  ordinarily  limit  the 
inmate's  telephone  use  to  one  call  every 
three  months.  For  the  reasons  discussed 
above  in  the  section  entitled  "PURPOSE 
OF  THE  AMENDED  REGULATIONS." 
the  Bureau  believes  that  it  is  appropriate 
to  restrict  the  telephone  access  of 
inmates  who  refuse  to  participate  in  the 
IFRP.  However,  the  Bxireau  is  modifying 
this  rule  to  provide  no  more  than  one 
innaate-paid  call  every  month  for 
inmates  in  IFRP-refuse  status,  imless  the 
Warden  allows  additiooal  inmate-paid 
calls  for  compelling  circumstances.  See 
28  CFR  §  545.1  KdHlO).  Inmates  in  IFRP- 
refose  status  may  also  make 
unmonitored  Bttomey  calls  pursuant  to 
the  procedures  specified  in  redesignated 
§§540.102  and  540.103. 

As  modified,  the  rule  will  enable 
inmates  in  fflU'-refuse  status  to  have 
acoess  to  the  telephone,  while  still 
contributing  s^ificantly  to  an 
important  correctional  management  goal 


of  the  Bureau:  the  inmate's  increased 
acceptance  of  personal  responsibility. 
One  inmate  commenter  seems  to 
acknowledge  this,  in  part  by  stating, 
"li]f  you  got  (fine,  asse(sslment)  •  •  • 
you  cannot  call  home  or  use  phone 
period  if  you  don't  pay  *  •  •.  This 
system  of  (phone  bills)  •  •  *  affectis] 
me  {by]  *  •  *  forc[ingl  me  to  pay 
$300.00  fine."  As  noted  in  the  above 
section  entitled  "PURPOSE  OF  THE 
AMENDED  REGULATIONS"  and 
illustrated  by  the  above  comment,  the 
Bureau  believes  that  the  ITS  is  an 
additional  incentive  for  inmates  to 
participate  in  the  IFRP  and  pay  their 
debts  to  society. 

Comments  objected  to  the  operation 
of  the  IFRP  itself,  claiming  that  it 
punishes  inmates  without  due  process, 
or  that  it  was  administered  in  an  unfair 
manner.  The  IFRP  is  not  intended  to  be, 
nor  is  it,  a  disciplinary  sanction;  rather, 
it  is  a  voluntary  program  used  as  a  factor 
to  assess  inmate  progress  in  accepting 
financial  responsibilitv- 

The  IFRP  has  been  duly  promulgated 
through  the  rulemaking  process  and 
upheld  by  the  courts.  See  U.S.  v. 
Williams.  996  F.2d  231  (10th  Cir.,  1993); 
Dorman  v.  Thomhurgh.  955  F.2d  57 
(B.C.  Cir.,  1992);  Johnpoil  v. 
Thornburgh.  898  F.2d  849  (2d  Cir. 
1990).  cert,  denied.  498  U.S.  819;  James 
V.  Quinlan.  886  F.2d  627  (3rd  Cir.. 
1989),  cert  denied.  493  U.S.  870. 
Objections  to  its  operation  other  than  as 
relevant  to  telephones  lie  outside  the 
scope  of  this  mlemaking.  The  Bureau 
does  note,  however,  that  the 
Administrative  Remedy  Program  (see  28 
CFR  part  542)  provides  a  means  for 
inmates  who  wish  to  challenge  IFRP 
payment  schedules. 

Some  commenters  objected  to  the 
operation  of  the  IFRP  with  respect  to 
telephones,  stating  that  inmate  family  or 
friends  are  afraid  or  unwilling  to  send 
money  to  an  inmate  for  telephone  calls 
because  the  sender  has  no  control  over 
how  that  money  would  be  spent  l^ese 
commenters  expressed  concern  that 
money  sent  to  inmates  for  use  in 
payment  of  long  distance  telephone 
calls  will  be  used  to  recalculate  the 
inmate's  resources  in  determining  an 
IFRP  payment  sdiedule.  Consequently, 
they  feel  that  srane  of  this  money  will 
be  used  to  make  payments  toward  tbe 
inmate's  fines  ra^er  than  to  pay  tat 
telephone  calls. 

In  response  to  this  concern,  the 
Bureau  is  amending  its  rule  to  provide 
that  $50.00  of  tbe  money  deposited  into 
an  inmate's  trust  fund  account  each 
month  will  not  be  considered  in 
determining  the  IFRP  payment 
schedule.  See  revised  28  CFR  545.1Kb). 
For  purposes  of  this  calculatitu,  the 
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inmate  trust  fund  account  deposits 
include  both  institution  wages  and 
funds  sent  to  the  inmate  from  members 
of  the  community.  The  only  limitation 
on  the  $50.00  monthly  exemption  is  the 
minimum  requirement  for  IFRP 
contributions  from  UNICOR  and  non- 
UNICOR  work  assignments,  as  set  forth 
in  existing  28  CFR  545.11(b)(1)  and 
(b)(2). 

The  $50.00  monthly  amount  was 
chosen  because  it  is  high  enough  to 
enable  the  inmates  to  make  a  significant 
number  of  telephone  calls.  At  the  same 
time,  however,  the  Bureau  believes  that 
there  should  be  a  specific  limit  on  the 
amount  of  funds  that  will  be  excluded 
from  calculation  in  determining  the 
inmate's  financial  plan.  The  $50.00 
exclusion  provides  a  clear  rule  tliat  is 
easier  to  administer  than  one  which 
states  that  any  funds  designated  for 
telephone  calls  will  be  excluded  from 
the  calculation  of  an  inmate's  financial 
plan.  Also,  the  Bureau  believes  that 
inmates  should  be  encouraged  to  fulfill 
their  financial  obligations,  e.g.  pay 
court-imposed  fines.  The  provisions  of 
new  §  545.11(d)(10),  along  with  existing 
28  CFR  545.11(b),  help  achieve  the 
objectives  of  both  the  commenters  and 
the  Bureau. 

Concerns  were  expressed  that  the 
proposed  regulations  place  unfair 
telephone  restrictions  on  inmates  who 
cannot  participate  in  the  IFRP  because 
they  do  not  have  the  funds  to  pay  their 
fines.  Such  complaints  are  based  upon 
inaccurate  assumptions  that  inmates,  by 
not  participating  in  the  IFRP,  are 
prevented  from  having  full  telephone 
access. 

The  Bureau's  internal  implementing 
instructions  to  staff  regarding  the  IFRP 
clearly  state  that  inmates  may  be 
temporarily  exempt  from  IFW* 
participation  when  it  is  impossible  for 
them  to  meet  minimum  payment 
schedules  because  of  their  inability  to 
secure  institution  employment  beyond 
maintenance  pay  and  because  of  their 
absence  of  community  resources.  Such 
inmates  will  not  be  placed  in  IFRP 
refuse  status.  Therefore,  they  would  not 
be  affected  by  telephone  restrictions 
based  upon  refusal  to  participate  in  the 
IFRP.  Further  discussion  concerning 
telephone  access  for  inmates  without 
funds  is  discussed  below,  in  the  section 
entitled  "7.  COSTS...d.  Inmates  without 
funds." 

A  commenter  objected  to  the  IFRP 
provision,  stating  that  an  inmate  with  a 
fine  who  refused  to  participate  in  the 
IFRP  could  not  call  home  or  use  the 
telephone  at  all.  This  commenter  also 
claimed  that  the  regulation  "cuts  off'  all 
outside  contact,  including  mail  and 
visiting,  if  no  fine  is  paid.  These 


contentions  are  not  true.  As  noted  in 
other  sections  of  this  preamble,  inmates 
who  refuse  to  participate  in  the  IFRP 
have  a  variety  of  ways  to  communicate, 
including  written  correspondence.  They 
also  may  make  a  limited  number  of 
telephone  calls,  as  discussed  above. 
Therefore,  an  inmate's  outside  contact  is 
not  "cut  ofr'  if  the  inmate  refuses  to 
participate  in  the  IFRP. 

This  same  commenter  complained 
that  conditioning  inmate  telephone  use 
upon  IFRP  f>articipation  in  effect  forced 
him  to  work  in  an  industrial  assignment 
and  alleged  that  many  inmates  (20%) 
would  not  work  in  Federal  Prison 
Industries  assignments  except  for  the 
IFRP. 

The  Bureau  first  notes  that  industrial 
positions  have  long  been  requested  by 
inmates  because  of  the  higher  wages  and 
the  opportunity  to  learn  skills  for 
employment  upon  release.  As  noted  by 
the  Third  Circuit  Court  of  Appeals,  "(a) 
Federal  Prison  industries  job  assignment 
*  *   *  is  considered  by  many  inmates  to 
be  more  desirable  than  other  types  of 
work  assignments  •  •  •  "  fames  v. 
Quinlan,  866  F.2d  627,  628  (3rd  Cir, 
1989).  In  fact,  many  institutions 
historically  have  had  waiting  lists  of 
applicants  for  these  positions. 

Even  so,  the  Bureau  believes  that  the 
operation  of  both  the  IFRP  and  the  ITS 
will  result  in  increased  interest  in 
industrial  assignments,  as  suggested  by 
this  commenter,  whose  very  complaint 
demonstrates  one  of  the  Bureau's 
purposes  in  amending  these  regulations. 
As  a  final  note,  even  though  institutions 
may  have  waiting  lists  for  industrial 
assignments,  existing  Bureau  policy 
provides  for  IFRP  participants  with 
obligations  of  at  least  $250.00  to  receive 
priority  placement  on  industrial 
assignment  waiting  lists. 

In  conclusion,  the  IFRP  remains  a 
voluntary  program.  The  amended 
telephone  regulations  are  intended  to 
encourage  inmates  to  work,  accept 
personal  responsibility,  responsibly 
manage  their  finances,  and  pay  their 
fines  and  other  legal  obligations.  For  the 
reasons  stated  in  the  section  entitled 
"Purpose  of  the  Amended  Regulations," 
above,  the  Bureau  believes  that  it  is 
appropriate  to  provide  telephone 
privileges  that  are  consistent  with  these 
correctional  management  goals. 

5.  List  of  Numbers  To  Be  Called 

Several  commenters  objected  to  the 
portion  of  the  proposed  rule  in 
§  540.101(a)  that  speciGed  that  inmate 
calls  ordinarily  shall  be  placed  to  a 
number  on  their  approved  telephone 
lists,  which  may  contain  up  to  20 
telephone  numbers.  Some  commenters 
seemed  to  object  to  having  any  list  at  all 


or  favored  no  restrictions  as  to  who  goes 
on  the  list,  with  the  Bureau  giving 
notice  prior  to  a  name  being  taken  off 
the  list.  Other  comments  concerned  the 
limitation  of  20  numbers. 

There  are  sound  correctional  reasons 
for  requiring  that  inmate  calls  ordinarily 
be  placed  to  a  number  on  an  approved 
telephone  list.  Among  them  are  the 
following: 

Under  the  former  collect  call  system, 
there  have  been  instances  in  which 
members  of  the  public,  including  court 
personnel,  victims,  and  family  of  former 
inmate  associates,  reported  receiving 
abusive  or  harassing  telephone  calls 
from  inmates  and  requested  that  the 
Bureau  preclude  the  inmate  from  calling 
them  in  the  future.  As  noted  above  in 
the  section  entitled  "Purpose  of  the 
Amended  Regulations,"  there  were  also 
cases  in  which  inmates  used  the 
telephone  to  engage  in  criminal  activity. 
Short  of  standing  next  to  the  telephone 
and  watching  every  call  the  inmate 
made — a  nearly  impossible  task  given 
the  large  number  of  inmates  and  the 
limited  number  of  staff  at  the 
institutions — the  Bureau  has  no 
practical  way  to  prevent  such  an  inmate 
from  making  additional  improper  calls 
through  the  former  collect  call  system. 

The  amended  regulations  are 
expected  to  help  reduce  inmate  abuse  of 
telephone  privileges.  By  requiring  that 
potential  recipients  of  inmate  telephone 
calls  be  notified  that  they  have  been 
placed  on  an  inmate's  telephone  list 
(other  than  immediate  family  members 
or  those  persons  who  are  already  on  the 
inmate's  approved  visitor  list)  and  by 
limiting  calls  to  numbers  on  the 
telephone  list,  the  amended  regulations 
help  protect  the  public,  including 
witnesses,  victims,  or  other  people  who 
do  not  wish  to  have  contact  with  the 
inmate,  from  receiving  unwanted 
inmate  telephone  calls.  In  addition,  by 
permitting  the  Associate  Warden  to 
deny  placement  of  a  number  on  an 
inmate's  telephone  list,  the  regulations 
provide  an  opportunity  to  prohibit 
telephone  calls  to  persons  that  are 
determined  to  be  a  threat  to  the  security 
and  good  order  of  the  institution,  or  a 
threat  to  the  public,  before  the  calls 
occur. 

In  the  event  that  the  Bureau  removes 
a  number  from  an  inmate's  telephone 
list  and  the  inmate  then  uses  the 
telephone  to  harass  that  individual  (by 
using  another  inmate's  PAG  number,  for 
example),  the  inmate  can  be  disciplined 
for  violating  regulations,  as  the  inmate 
is  required  to  acknowledge  that  persons 
on  the  telephone  hst  are  agreeable  to 
receiving  the  inmate's  telephone  calls 
and  that  the  calls  Mill  be  made  for 
permissible  purposes.  See  28  CFR 
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540.101(a)(1)  and  §540.104.  formerly 
§  540.103.  The  telephone  list 
requirement  is  intended  to  help  protect 
inmates  as  well.  In  a  debit-billing 
system,  there  will  be  some  incentive  for 
one  inmate  (Inmate  A)  to  use  another 
inmate's  (Inmate  B's)  PAC  number  to 
make  telephone  calls  charged  to  Inmate 
B's  account.  However,  this  incentive  is 
substantially  reduced  if  Inmate  A  can 
only  call  the  approved  numbers  on 
Inmate  B's  telephone  list. 

Some  commenters  claimed  that 
inmates  should  be  permitted  to  call 
more  than  20  numbers.  The  proposed 
rule  limited  the  telephone  lists  to  20 
numbers  because  the  Bureau  believes 
that  number  is  high  enough  to 
accommodate  the  needs  of  the  average 
inmate  without  undermining  the 
security  justifications  for  the  list  and 
unduly  burdening  Bureau  staff.  This 
belief  is  supported  by  a  recent  sampling 
of  five  ITS-activated  institutions,  which 
indicates  that  the  inmate  ITS  accounts. 
on  average,  listed  fewer  than  10 
telephone  numbers  and  that  92  percent 
of  the  inmate  ITS  accounts  listed  fewer 
than  20  telephone  numbers. 
Specifically,  of  the  approximately 
10,730  inmate  ITS  accounts  surveyed. 
less  than  900 inmate  ITS  accounts  listed 
20  telephone  numbers. 

However,  in  response  to  comments 
that  some  inmates  desire  to  submit  more 
than  20  numbers,  the  Bureau  is 
amending  these  regulations  to  allow  an 
inmate  to  place  up  to  30  numbers  on  the 
telephone  list.  The  Bureau  believes  that 
for  those  inmates  with  such  a  need,  the 
submission  of  up  to  30  numbers  may 
effectively  be  handled  by  staff  without 
undermining  the  security  reasons  for 
maintaining  a  list  of  numbers.  The  final 
rule  also  provides  that  the  Associate 
Warden  may  authorize  the  placement  of 
additional  numbers  on  the  inmate's 
telephone  list  based  on  the  inmate's 
individual  situation,  e.g.,  size  of  family. 
See  28  CFR  540.101(a).  This  change 
should  accommodate  the  requests  of 
inmates  desiring  to  submit  more  than  30 
numbers. 

One  of  the  inmate  commenters 
seeking  unlimited  numbers  on  his 
telephone  list  also  requested  authority 
to  call  800  numbers  and  to  receive  pre- 
paid credit  cards  from  telephone 
companies.  Use  of  800  numbers  and 
pre-paid  credit  cards  would  undermine 
the  correctional  management  objectives 
of  the  ITS  listed  above  in  the  section 
entitled  "Purpose  of  the  Amended 
Regulations".  If  an  inmate  has  a  need  to 
call  an  800  number  under  compelling 
circumstances,  a  request  should  be 
made  for  a  stafT-assisted  call,  as 
provided  in  28  CFR  540.105(d). 


Some  comments  suggested  that  the 
Bureau  should  permit  inmates  to  submit 
updates  to  the  list  more  frequently  than 
once  a  quarter.  The  Bureau  believes  that 
the  amendment  to  the  final  rule 
providing  that  inmate  telephone  lists 
may  contain  up  to  30  numbers,  rather 
than  20,  should  reduce  generally  the 
need  for  more  than  quarterly  updates,  as 
provided  in  these  regulations. 

However,  the  final  rule  also  adds  the 
phra«e  "at  least"  to  provide  the  Warden 
the  authority  to  allow  more  frequent 
updates,  if  appropriate.  In  addition,  if 
an  irunate  has  a  demonstrated  need  for 
making  a  call  to  a  number  that  is  not  on 
the  inmate's  telephone  list,  the  inmate 
may  be  permitted  to  make  additional 
calls. 

Concerns  were  expressed  about  delays 
in  processing  updates  to  the  telephone 
lists,  once  inmates  have  submitted  their 
requests.  The  final  rule  will  eliminate 
processing  delays  caused  by  the 
requirement  in  the  proposed  rule  that 
the  written  authorization  form  be 
returned  prior  to  placement  of  the 
telephone  number  on  the  inmate's 
telephone  list.  The  final  rule 
discontinues  use  of  this  form  and 
ordinarily  permits  the  immediate 
placement  of  telephone  numbers  on  the 
inmate's  telephone  list.  In  addition,  to 
avoid  undue  processing  delays,  the 
Bureau's  implementing  guidelines 
provide  that  once  initial  lists  and 
updates  are  submitted,  staff  will  process 
them  ordinarily  within  ten  working 
days. 

Some  comments  objected  to  Bureau 
staff  review  of  numbers  submitted, 
suggesting  that  such  review  would  be 
arbitrary  and  without  standards. 
Another  comment  stated  that  the  new 
rule  constitutes  a  loss  of  opportunity  to 
call  all  persons  without  a  prior  restraint. 

The  Bureau's  rule  does  not  prevent  an 
inmate  from  submitting  any  telephone 
number  he  or  she  chooses  to  submit, 
including  telephone  numbers  for 
persons  other  than  family  and  friends. 
As  revised,  the  final  rule  provides  for 
the  requested  telephone  numbers  to  be 
added  to  the  inmate's  telephone  list. 
Further,  the  final  rule  modifies 
proposed  §  540.101(a)  with  respect  to 
specifying  the  grounds  for  rejection  of 
requested  numbers.  As  modified,  that 
provision,  now  28  CFR  540.101(a)(3), 
states  that  the  Associate  Warden  may 
deny  placement  of  a  telephone  number 
on  an  inmate's  telephone  list  if  the 
Associate  Warden  determines  that  there 
is  a  threat  to  institution  security  and 
good  order  or  a  threat  to  the  public.  Any 
disapproval  must  be  documented  in 
writing  to  both  the  inmate  and  the 
proposed  recipient  of  the  calls. 


The  Bureau  notes  that  one  commenter 
acknowledged  that"*  *  *  some  of  this 
[disapproval]  is  luiderstandable,  i.e., 
security,  threats  to  the  public  safety; 
•  •  •"  Examples  of  situations  that  may 
warrant  rejection  include,  but  are  not 
limited  to,  indication  that  the  proposed 
recipient  of  the  call  is  involved  in  the 
introduction  of  contraband  into  the 
institution,  in  an  escape  plot,  or  in  other 
activity  threatening  the  public  safety, 
such  as  harassing  victims  or  witnesses. 
The  rejection  of  a  number  may  be 
appealed,  as  discussed  in  the  next 
section. 

6.  No  Separate  Appeal  Process 

Some  commenters  complained  that 
the  proposed  rule  does  not  provide  for 
any  separate  appeal  of  ITS-related 
decisions,  specifically,  decisions 
concerning  the  inmate's  list  of  numbers 
to  be  called.  The  Bureau  believes  it  is 
unnecessary  to  provide  for  any  separate 
ITS  appeal  process  because  a  program  is 
already  in  place  which  is  well-known 
and  used  by  inmates  to  raise  individual 
concerns  about  any  correctional  issue. 

All  inmates  entering  BOP  institutions 
are  informed  of  the  Administrative 
Remedy  Program,  described  in  28  CFR 
part  542.  Briefly,  the  Program  operates 
as  follows:  At  the  institution  level,  an 
inmate  may  raise  concerns  formally  by 
filing  a  Request  for  Administrative 
Remedy  on  a  form  known  as  a  BP-9.  If 
the  inmate  disagrees  with  the  Warden's 
response,  he  or  she  may  file  an  Appeal 
to  the  Regional  Director  on  a  form 
known  as  a  BP-10.  If  the  inmate  is 
dissatisfied  with  the  Regional  Director's 
response,  he  or  she  may  file  an  Appeal 
to  the  Office  of  the  General  Counsel  on 
a  form  known  as  a  BP-11. 

The  Administrative  Remedy  Program 
is  available  for  inmates  to  raise 
individual  ITS-related  complaints. 
Recently,  the  Bureau  surveyed  all 
institutions  where  the  ITS  has  been 
implemented  to  determine  the  level  of 
concern.  This  survey  showed  that  only 
a  very  small  number  of  ITS-related 
Administrative  Remedy  requests  and 
appeals  have  been  filed.  In  fact,  only 
one  percent  or  less  of  the  total 
Administrative  Remedy  requests  and 
appeals  filed  during  the  survey  period 
were  ITS-related. 

Given  the  successful  operation  of  the 
Administrative  Remedy  Program,  the 
Bureau  finds  no  reason  to  provide  for 
any  separate  inmate  appeal  process  in 
the  revised  telephone  regulations. 
However,  in  response  to  these 
comments,  the  Bureau  is  modifying  the 
final  rule  to  include  a  reference  to  the 
Administrative  Remedy  Program.  See  28 
CFR  540.101(a){3}. 
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As  amended,  the  final  rule  provides 
two  remedies  for  individuals  in  the 
community  who  may  wish  to  contest  a 
decision  to  deny  placement  of  their 
telephone  number  on  an  inmate's 
telephone  list.  The  first  option  is  for  the 
involved  inmate  to  file  the 
aforementioned  Administrative  Remedy 
request.  The  second  option  is  for  the 
person  in  the  community  to  write  to  the 
Warden  requesting  reconsideration  of 
the  decision.  A  statement  to  this  effect 
has  been  added  to  the  rule.  See 
§540.101  (a)(3). 

7.  Costs 

Comments  regarding  costs  of  ITS 
telephone  calls  i.nclude  the  following 
four  areas  of  concern: 

a.  Charging  inmates  for  calls.  Some 
commenters  objected  to  inmates  paying 
for  their  calls  directly,  claiming  that  it 
was  unfair  for  inmates  to  have  to  choose 
between  making  telephone  calls  and 
purchasing  other  items  in  the 
commissary.  The  Bureau's  response  to 
these  objections  is  set  forth  above  in  the 
Besponse  to  Public  Comment  section 
entitled  "2.  Replacement  of  Collect  Call 
System",  part  b.  In  addition,  these 
comments  disregard  the  fact  that  the 
Bureau's  telephone  regulations  have 
always  stated  that  inmates  are 
responsible  for  the  costs  of  their  calls. 
See  former  §  540.104.  It  is  only  recently, 
however,  that  the  Bureau  has  had  the 
technical  capability  to  bill  the  inmates 
directly. 

One  inmate  commenter  apparently 
prefers  to  pay  for  his  calls  directly,  as 
the  costs  of  ITS  direct -dialed  calls  are 
generally  less  expensive  than  operator- 
assisted  collect  calls.  This  commenter 
reported  that  his  family  had 
experienced  serious  difTiculties  because 
of  the  large  telephone  bills  bom  collect 
calls  and  stated  that  "(alt  the  time,  I  bad 
money  in  my  commissary  account.  Not 
enou^  money  to  pay  for  the  calls  at  the 
extremely  high  collect  call  rates,  but 
certainly  enough  to  pay  for  them  at 
dialing  direct  rates." 

b.  Charging  a  flat  rate.  Some 
commenters  objected  to  the  flat  rates 
charged  for  ITS  direct-dialed  calls. 
Inmate  comments  discussed  taking 
advantage  of  discounts  ofTered  by 
various  telephone  service  companies. 
One  commenter,  a  telephone  service 
company,  claimed  that  the  proposed 
rule  provided  insufficient  information 
to  determine  how  the  Bureau  will 
support  the  billing  coDfiguxation. 

Toe  final  rule  has  no  impact  on  the 
type  of  service  necessary  to  support  the 
ITS.  As  currently  designed,  local 
telephone  calls  placed  on  the  ITS  use 
telephone  services  provided  by  the  local 
telephone  company.  Domestic  long 


distance  telephone  calls  are  placed  on 
the  U.S.  Government's  FTS2000 
network.  The  FTS2000  network  is  a 
telephone  service  provided  through  a 
contract  between  the  General  Services 
Administration  and  U.S.  Sprint.  The 
Bureau  is  an  authorized  user  of  the 
FTS2000  network.  The  FTS2000 
network  offers  no  time  of  day  or  day  of 
week  discounts. 

A  correctional  institution  is  a  unique 
environment.  Unlike  the  general  public, 
inmates  have  limited  control  over  when 
they  may  gain  access  to  a  telephone.  It 
is  therefore  desirable  for  correctional 
management  reasons  to  provide  all 
inmates  with  the  same  rate,  regardless  of 
what  time  they  might  be  able  to  access 
a  telephone.  In  addition,  a  flat  rate  helps 
manage  use  of  the  telephone,  since  there 
is  no  longer  any  advantage  to  placing  a 
call  at  a  certain  time  of  day.  This  helps 
to  reduce  tensions  between  inmates 
during  the  evening,  when,  under  the 
former  collect  call  system,  rates  are 
lowest.  Inmates  can  also  anticipate  their 
cost  for  the  call,  regardless  of  when  they 
may  have  the  opportunity  to  place  the 
call. 

The  charge  to  the  inmates  for  the  use 
of  the  ITS  is  designed  to  cover  the  costs 
of  the  ITS.  including  the  cost  of  the 
telephone  service,  the  salaries  of 
employees  hired  to  maintain  the  system, 
the  cost  of  the  lease  and  maintenance  of 
the  ITS  software  and  equipment 
(excluding  recording  equipment),  and 
the  cost  of  any  necessary  supplies. 

In  most  cases,  the  resulting  flat  rate 
for  direct-dialed  calls  placed  on  the  ITS 
is  considerably  less  expensive  than  the 
same  collect  calls,  even  before  taxes  are 
added  to  the  collect  call  costs.  For 
example,  from  the  institution  where  the 
majority  of  inmate  comments  on  this 
rule  originated,  a  seven-minute  collect 
local  call  costs  $1.25.  The  same  local 
call,  if  direct-dialed  on  the  ITS,  would 
cost  $.50,  a  savings  of  $.75. 

Similar  savings  are  evident  on  costs  of 
long-distance  calls.  For  example,  again 
from  the  institution  confining  the 
majority  of  inmates  who  submitted 
comments,  a  seven-minute  collect  long- 
distance call  to  New  York  City  costs 
$3.62  in  the  daytime.  $3.06  in  the 
evening,  and  $2.92  on  the  weekend.  The 
ITS  cost  for  the  same  call,  regardless  of 
time  or  day.  is  $1.75,  $1.17  less  than  the 
lowest  available  collect  call  rate. 

Some  inmate  commenters  compared 
ITS  rates  with  costs  of  telephone  calls 
available  in  the  industry  through  local 
carrier  discounts,  etc  The  Bureau 
reminds  these  commenters  that  such 
discounts  are  not  available  in  Bureau 
institutions  and  therefore,  it  is  more 
appropriate  to  compare  the  ITS  rates  to 


the  collect  call  rates  rather  than  to  these 
discounted  rates. 

c.  International  calls.  Some  inmate 
commenters  acknowledged  that  they 
were  unable  to  make  collect  calls  to 
their  families  in  certain  foreign 
countries.  One  commenter  complained, 
however,  that  it  costs  more  to  place  ITS 
international  calls,  specifically  to 
Norway  and  Colombia.  This  commenter 
apparently  does  not  dispute  the  fact  that 
ITS  calls  to  these  countries  are  generally 
less  expensive  than  collect  calls.  Rather, 
the  commenter's  complaint  was  based 
upon  speculated  costs  for  discount 
direct-dialed  services  not  available  to 
inmates. 

As  noted  above,  the  only  true 
comparison  that  can  be  made  is  between 
the  costs  of  collect  calls  and  ITS  direct- 
dialed  calls.  These  comparisons  easily 
support  the  Bureau's  belief  that  ITS 
calls  are  generally  less  expensive.  A 
recent  survey  comparing  the  costs  of  ITS 
calls  and  the  costs  of  collect  calls  from 
three  institutions  to  several  countries, 
including  Noru'ay  and  Colombia, 
supports  the  Bureau's  position  that  the 
ITS  calls  are  generally  less  expensive 
than  collect  international  calls. 

d.  Inmates  without  funds.  Several 
commenters  stated  that  the  proposed 
rule  was  unfair  to  indigent  inmates,  that 
these  telephone  regulations  discriminate 
against  inmates  who  do  not  have  much 
money,  and  that  they  preferred  the  use 
of  collect  calls.  However,  neither  the 
amended  regulations,  nor  the  ITS. 
prevent  inmates'  friends  and  family 
members  who  would  accept  collect  calls 
from  sending  money  to  defray  the 
expense  of  the  direct-dial  calls.  Thus, 
under  both  the  former  collect  call 
system  and  the  new  ITS  debit  billing 
system,  an  inmate  claiming  indigency  is 
dependent  upon  someone  else  to  pay  for 
the  inmate's  telephone  calls. 

The  Bureau  believes  that  even 
inmates  with  limited  financial  resources 
need  to  develop  budgeting  skills  and  to 
accept  personal  responsibility  for  their 
actions.  It  is  therefore  appropriate  to 
require  these  inmates  to  pay  for  some  of 
their  telephone  calls.  However,  to 
ensure  that  such  inmates  are  able  to 
make  telephone  calls,  the  Bureau  has 
amended  the  proposed  rule  to  permit 
inmates  without  funds  to  make  collect 
calls. 

The  phrase  "iiunate  without  funds"  is 
defined  as  an  inmate  who  has  not  had 
a  trust  fund  account  balance  of  $6.00  for 
the  past  30  days.  See  28  CFR 
§  540.105(b).  The  $6.00  ceiling  was 
selected  because  it  is  above  the 
maintenance  pay  level.  Maintenance 
pay.  which  is  currently  $5.25  per 
month,  is  the  lowest  pay  grade  for 
inmates  at  Bureau  institutions.  By 
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defining  "inmates  without  funds"  as  an 
inmate  who  has  not  had  a  trust  fund 
account  balance  for  the  past  30  days  of 
S6.00,  the  regulations  ensure  that 
inmates  who  are  In  the  lowest  pay  grade 
and  who  lack  outside  sources  of  income 
will  be  able  to  make  some  collect 
telephone  calls.  The  Bureau  believes 
this  standard  is  fairer  and  easier  to 
apply  uniformly  than  an  unspecified 
"indigency"  standard,  which  would  be 
subject  to  discretionary  interpretation. 

The  Bureau  has  modified  its 
telephone  regulations  to  more  clearly 
address  the  issue  of  telephone  access  for 
inmates  without  funds.  As  stated  in  the 
proposed  rule,  the  Warden  may  direct 
the  government  to  bear  the  expenses  of 
inmate  telephone  use  under  compelling 
circumstances.  In  addition,  the  Bureau 
has  added  a  new  section  to  the  final  rule 
to  allow  inmates  without  funds  to  make 
some  collect  telephone  calls.  See  28 
CTR  §  540.105(b).  As  revised,  the  final 
rule  provides  a  collect  call  every  month 
and  allows  the  Warden  discretion  to 
provide  greater  access  based  upon  local 
conditions,  e.g.,  size  of  population,  staff 
resources,  usage  demand.  Implementing 
instructions  to  this  provision 
recommend  that  an  inmate  without 
funds  be  provided  approximately  30 
minutes  of  collect  calling  capability 
each  month. 

It  is  noteworthy  that  a  commenter,  in 
discussing  international  calls,  indicates 
that  where  she  was  unable  to  place 
collect  calls  because  such  calls  were  not 
processed  by  the  telephone  companies, 
the  Bureau  placed,  and  paid  for,  the 
call.  This  acknowledgement  clearly 
demonstrates  the  Bureau's  commitment 
to  provide  telephone  access  for  needy 
inmates.  In  those  instances,  the 
compelling  circimistance  was  created  by 
the  difficulties  in  placing  such  calls 
(e.g.,  some  non-citizen  inmate 
commenters  reported  their  countries 
would  not  accept  collect  calls).  In 
implementing  the  ITS,  which  provides 
for  direct-dialed  international  calls,  the 
Bureau  is  thus  in  a  better  position  to 
commit  its  financial  resources  to  those 
instances  where  the  inmate  is  truly 
lacking  in  funds. 

One  inmate  noted  that  the  Bureau 
refused  to  pay  for  a  telephone  call  to  a 
foreign  country  that  did  not  accept 
collect  calls.  As  noted  above,  the  Bureau 
is  committed  to  making  rea.sonable 
accommodations  by  assuming  pajmient 
for  a  limited  number  of  telephone  calls 
in  cases  of  compelling  circumstances, 
such  as  when  the  inmate  has  lost 
contact  with  his  family.  That  was  not 
the  case  in  the  commenter's  situation,  as 
this  commenter  did  acknowledge  the 
existence  of  telephone  contact  with 
family  members  in  this  country. 


In  closing  the  Bureau's  response  to 
comments  relating  to  costs,  we  note  the 
Bureau  has  also  decided  to  further 
amend  28  CFR  §  540.100  to  provide  for 
an  inmate  who  has  not  been  restricted 
from  telephone  use  as  the  result  of  an 
institution  disciplinary  action  to  make 
at  least  one  telephone  call  each  month. 
The  existing  rule  provides  for  at  least 
one  call  every  three  months.  The  Bureau 
believes  this  change  helps  to  further 
ensure  an  inmate  has  an  opportunity  for 
telephone  communications  consistent 
with  correctional  management 
objectives. 

8.  Privacy  Act  Concerns 

Comments  expressed  concern  that  in 
operating  the  ITS  the  Bureau's 
collection,  maintenance,  and  use  of 
information  about  potential  recipients  of 
inmate  telephone  calls  violates  the 
recipients'  statutory  rights  to  privacy 
under  the  Privacy  Act,  5  U.S.C.  552a. 
Some  commenters  objected  to  what  they 
perceive  as  the  Bureau's  alleged  use  of 
information  on  inmate  visiting  lists  to 
create  or  compile  telephone  lists. 

The  amended  regulations  do  not 
contemplate  the  Bureau's  use  of  visiting 
lists  Bs  the  source  of  names  or  numbers 
for  use  on  inmate  telephone  lists.  The 
final  rule  states,  instead,  that  inmates 
are  to  provide  information  for  the 
creation  and  maintenance  of  their 
telephone  lists.  See  28  CFR 
540.101(a)(1). 

These  nonincarcerated  individuals 
also  objected  to  the  Bureau's  obtaining 
information  about  them  fi-om  the 
telephone  lists  submitted  by  the 
inmates.  The  Privacy  Act  provides  in 
relevant  part  that,  "to  the  extent 
practicable,"  an  agency  shall  collect 
information  directly  from  an  individual 
about  whom  the  agency  may  make 
"adverse  determinations."  5  U.S.C. 
552a(e)(2).  It  is  far  mere  practicable  to 
collect  up  to  30  names  and  telephone 
numbers  from  a  single  inmate  than  it  is 
to  cc^lect  them  from  each  recipient  of 
that  inmate's  calls. 

Commenters  also  expressed  concern 
about  the  form  addressed  to  potential 
recipients  of  an  inmate's  calls  on  the 
ground  that  the  form  seeks  information 
about  those  Individuals  which  they 
allege  to  be  private  information.  As 
discussed  above  in  the  section  entitled 
"3.  C»NSTrnjnONAL 
CONCERNS  *  *  'b.  Fourth 
Amendment  rights  to  privacy.",  the 
Bureau  has  revised  the  final  rule  to 
eliminate  this  form,  and  replaced  it  with 
a  notice  letter  to  potential  recipients 
who  are  not  immediate  family  or 
persons  already  approved  for  the 
inmalte's  visiting  list.  This  change 


should  substantially  accommodate 
comments  on  this  issue. 

9.  Miscellaneous 

In  addition  to  the  previous  issues, 
comments  received  by  the  Bureau  raised 
several  other  issues,  and  are  addressed 
below: 

a.  One  commenter,  a  telephone 
service  company,  perceived  a  potential 
for  conflict  between  the  proposed  rule 
and  potential  orders  and  rules  that  may 
be  issued  by  the  Federal 
Communications  Commission  (FCC) 
arising  out  of  the  currently  pending 
Billed  Party  Preference  docket  (BPP). 
The  Bureau  believes  that  it  is  not 
necessary  to  respond  to  comments  based 
upon  "potential  problems". 
Accordingly,  if  the  FCC  or  any  other 
agency  issues  regulations  in  the  future 
which  conflict  with  these  telephone 
regulations,  the  Bureau  will  take 
appropriate  action  at  that  time. 

D.  Commenters  objected  to  the  ITS 
stating  that  it  was  arbitrary  and  that  its 
current  use  violates  28  CFR  parts  540 
and  545.  For  the  reasons  discussed 
above,  there  are  valid  correctional 
management  reasons  for  amending  the 
regulations  to  provide  for  the  operation 
of  the  ITS.  We  do  not  consider  these 
regulations  to  be  arbitrary,  as  the  ITS  is 
being  implemented  following  a  pilot 
program  and  an  assessment  that  it  better 
addresses  the  Bureau's  correctional 
goals  and  institution  security  needs. 

With  respect  to  the  IFRP  provision, 
the  Bureau  believes  that  the  discussion 
above  sufficiently  addresses  this 
comment. 

c.  A  commenter  wanted  assurance 
that  there  would  be  no  harrassment  or 
punitive  actions  based  on  inmate 
objection  to  the  ITS  implementation. 
Bureau  staff  are  professionals  and  are 
provided  training  on  their  role  and 
responsibilities.  Staff  retaliation  against 
inmates  is  not  tolerated.  The  Bureau's 
Of.^ice  o!  Internal  Affairs  and  the 
Inspector  General  of  the  Department  of 
Justice  will  thoroughly  investigate  any 
allegations  of  misconduct.  The  Bureau's 
Chief  Executive  Officers  will  take 
appropriate  action  where  indicated.  The 
Administrative  Remedy  Program  is 
another  vehicle  available  to  inmates  to 
raise  allegations  of  staff  misconduct. 

d.  Commenters  stated  that  it  would  be 
an  additional  financial  hardship  to  have 
people  send  money.  The  basis  for  this 
complaint  is  not  entirely  clear  in  one 
comment;  in  a  second  comment,  the 
commenter  refers  to  the  family  sending 
money  for  hygiene  items  and  that  to 
require  money  for  telephone  use  would 
pose  an  additional  financial  burden.  As 
noted  earlier,  the  Bureau  does  provide 
for  basic  hygiene  items. 
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Some  commenters  were  concerned 
that  it  may  be  necessary  to  exchange 
foreign  currency  prior  to  residents  of  a 
foreign  country  forwarding  any  funds, 
with  some  stating  that  their  country 
does  not  allow  its  currency  to  leave  the 
country.  As  noted  above,  the  lower  ITS 
rates  should  provide  some  relief  for 
such  incidental  costs  as  exchange  fees, 
etc. 

e.  A  commenter  mistakenly  believes 
that  loss  of  commissary  privileges  as  a 
result  of  disciplinary  action  will  also 
result  in  the  loss  of  telephone  privileges. 
This  is  not  the  case.  As  with  postage 
stamp  purchases,  telephone  access  is 
independent  of  the  regular  commissar)'. 
For  an  inmate  to  lose  telephone 
privileges  as  a  result  of  disciplinary 
action,  that  sanction  must  be 
specifically  stated. 

f.  A  commenter  objected  to  the 
proposed  rule  not  being  posted  in  the 
prisons  within  a  timely  manner.  It  is 
Bureau  policy  to  post  proposed  rules  in 
its  institutions  to  facilitate  inmate 
comments.  The  date  of  posting  is  often 
dictated,  in  part,  by  when  we  receive 
the  requisite  copies  of  the  Federal 
Register  and  by  mailing  time.  On 
occasion,  delays  can  result  from  this 
process.  To  accommodate  this 
commenter's  concerns,  the  Bureau  plans 
to  extend  (ordinarily  to  60  days)  the 
time  for  public  comment  on  future 
Bureau  rules. 

g.  A  commenter  favors  letting  each 
person  who  receives  a  call  decide 
whether  to  accept  or  reject  that  call, 
without  sending  money.  In  response, 
the  Bureau  first  notes  that  there  is  no 
requirement  for  an  outside  person  to 
foruard  the  inmate  funds.  As  already 
discussed,  the  Bureau  believes  that 
there  are  strong  correctional 
management  reasons  for  restricting 
collect  telephone  calls  and  for  providing 
that  inmates  should  ordinarily  pay  for 
their  telephone  calls.  Certainly,  where 
the  need  exists,  and  as  set  forth  in  the 
rule,  the  Bureau  will  provide  collect  call 
capability  or,  in  the  alternative,  pay  for 
the  call  itself. 

Each  potential  recipient  of  a  call  has 
the  option  of  refusing  consent  to  be 
maintained  on  the  inmate's  telephone 
list.  Even  if  an  individual  elects  to 
remain  on  the  inmate's  telephone  list, 
he  or  she  can  use  other  means,  such  as 
an  answering  machine  or  other  services 
provided  by  local  telephone  carriers 
(caller  ID,  for  example),  to  screen 
incoming  calls,  or  simply  hang  up. 

b.  One  inmate  commenter  alleged  that 
the  Bureau  transferred  inmates  to 
institutions  far  removed  from 
anticipated  release  areas  in  violation  of 
Bureau  designation  practice,  resulting  in 
reduced  opportunity  for  visits  and 


higher  costs  for  telephone 
communications.  This  commenter 
recommended  that  a  certain  number  of 
free  telephone  calls  be  provided  to  any 
inmate  located  500  miles  or  more  from 
a  home  city. 

As  a  general  policy,  the  Bureau  strives 
to  locate  inmates  in  institutions 
consistent  with  their  security  needs 
within  reasonable  proximity  to  a  release 
residence.  However,  the  Bureau's 
designation  policy  also  allows  for 
exceptions  to  be  made,  based  upon 
management  variables,  e.g..  institution 
rapacity  and  individual  inmate  security 
needs.  The  generally  lower  flat  rate  fees 
for  ITS  calls  should  benefit  such 
inmates.  The  regulations  already 
contain  provisions  for  the  placement  of 
collect  calls  or  for  calls  at  government 
expense  in  cases  of  compelling 
circumstances.  See  28  CFR  540.105(d). 
The  Bureau  therefore  finds  no  reason  to 
adopt  this  commenter's 
recommendation. 

i.  One  inmate  commenter  objected  to 
the  proposed  rule,  claiming  that  the 
telephone  installed  in  her  housing  unit 
was  not  accessible  to  wheelchair-bound 
or  visually-impaired  inmates.  The 
Bureau  assures  this  commenter  that  it  is 
Bureau  policy  to  make  every  institution 
accessible  to  disabled  inmates, 
including  the  use  of  telephone 
equipment.  Institution  staff  have  now 
resolved  this  commenter's  problem  by 
adjusting  the  telephone  location  to 
permit  access  by  the  disabled. 

The  Bureau  notes  that  another 
commenter  claiming  various 
disabilities,  visual  and  psychological, 
raised  no  objection  to  accessibility.  As 
noted  above,  the  Bureau  is  committed  to 
making  reasonable  accommodations  to 
meet  the  needs  of  all  disabled  inmatas 
in  providing  telephone  access. 

j.  Commenters  objected  that  the 
proposed  rule  did  not  define  terms  such 
as  "emergency"  or  "rehabilitative 
goals."  A  commenter  claimed  that  staff 
was  not  available  to  inmates  on  a 
twenty-four  hour  a  day,  seven-days  a 
week  basis.  The  Bureau  wishes  to  assure 
this  commenter  that  every  Bureau 
facility  is  staH^ed  on  a  twenty-four  hour 
a  day.  seven-day  a  week  basis. 

As  for  a  definition  of  rehabilitative 
goals,  the  final  rule  does  not  include  the 
term  rehabilitation  as  a  grounds  for 
rejection  of  a  telephone  number  from  an 
irunate's  telephone  list.  The  Bureau 
notes,  however,  that  while  rehabilitation 
remains  an  important  goal  for  the 
Bureau's  management  of  inmates,  a 
specific  definition  cannot  be  given 
because  each  situation  is  characterized 
by  the  facts  and  circumstances  existing 
for  a  particular  inmate.  For  example,  an 
inmate's  unit  team  will  work  with  the 


inmate  concerning  areas  of  interest  to 
that  inmate  in  prep>aration  for  the 
inmate's  own  self-improvement. 

As  for  the  definition  of  an  emergency, 
this  also  must  be  predicated  on  the 
given  situation,  e.g.,  loss  of  contact  with 
the  family  or  death  of  a  family  member. 
See  28  CFR  540.101(e)  and  540.105(d). 

k.  A  commenter  related  an  incident 
where  she  placed  a  collect  call  to  a 
Senator's  office  from  an  institution 
where  the  ITS  is  not  yet  available  and 
was  asked  for  a  return  number,  which 
she  provided.  The  commenter  alleged 
that  she  never  received  a  return  call  and 
was  subsequently  informed  by 
institution  staH^  that  she  should  no 
longer  call  the  Senator's  office  collect. 
We  are  unable  to  address  this  complaint 
as  it  is  unrelated  to  the  proposed  rule 
and  is  more  properly  addressed  through 
the  Administrative  Remedy  Program 
discussed  previously.  However,  we  note 
that,  under  the  amended  regulations, 
inmates  may  choose  to  submit 
telephone  numbers  for  Senators  and 
other  elected  officials  on  their  telephone 
lists. 

1.  A  commenter  objected  that  the 
proposed  rule  was  unfair  to  inmates 
who  were  medically  idle  (i.e.,  unable  to 
participate  in  a  work  assignment 
because  of  a  medical  condition).  If  a 
medically  Idle  inmate  is  also  an  "inmate 
without  funds,"  as  defined  herein,  then 
the  final  rule  accommodates  this 
comment,  because  all  inmates  without 
funds  may  make  some  collect  calls  or 
have  the  Bureau  pay  for  the  call  in  a 
compelling  circumstance.  See  28  CFR 
540.105(b)  and  540.105(d)). 

m.  Former  §  540.105  is  removed 
because  its  provisions  are  now 
incorporated  in  other  portions  of  the 
final  rule  or  are  no  longer  necessary, 
due  to  changes  in  the  Bureau's 
discipline  policy. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of 
Executive  Order  12866.  This  rule  has 
been  reviewed  by  OMB  pursuant  to 
Executive  Order  12866.  After  review  of 
the  law  and  regulations,  the  Director. 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  9&-354),  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  28  CFR  Parts  540  and 
545 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  5S2(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  540  and 
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545  in  subchapter  C  of  28  CFR.  chapter 
V  are  amended  as  set  forth  below. 

SUBCHAPTER  C— tNSTmmONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNTTY 

1.  The  authority  citation  for  28  CFR 
part  540  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301.  551.  552a;  18 
use  1791.  3013,  3571.  3572.  3621.  3622. 
3624.  3663.  4001.  4042.  4061.  4082  (Repealed 
In  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509.  510;  28 
CFR  0.95-0.99. 

2.  Section  540.100  is  revised  to  read 

as  follows: 

§  540. 1 00    Purpose  and  scope. 

(a)  The  Bureau  of  Prisons  extends 
telephone  privileges  to  inmates  as  part 
of  its  overall  correctional  management 
Telephone  privileges  are  a  supplemental 
means  of  maintaining  community  and 
family  ties  that  will  contribute  to  an 
inmate's  personal  development.  An 
inmate  may  request  to  call  a  person  of 
his  or  her  choice  outside  the  institution 
on  a  telephone  provided  for  that 
purpose.  However,  limitations  and 
conditions  may  be  imposed  upon  an 
inmate's  telephone  privileges  to  ensure 
that  these  are  consistent  with  other 
aspects  of  the  Bureau's  correctional 
management  respwnsibihties.  In 
addition  to  the  procedures  set  forth  in 
this  subpart,  inmate  telephone  use  is 
subject  to  those  limitations  set  forth 
under  the  inmate  financial 
responsibility  program  (see  28  CFR 
545.11)  and  those  which  the  Warden 
determines  are  necessary  to  ensure  the 
security  or  good  order,  including 
discipline,  of  the  institution  or  lo 
protect  the  public.  Restrictions  on 
inmate  telephone  use  may  also  be 
imposed  as  a  disciplinary  sanction  (see 
28  CFR  part  541). 

(b)  Except  as  provided  in  this  rule,  the 
Warden  shall  permit  an  inmate  who  has 
not  been  restricted  from  telephone  use 
as  the  result  of  a  specific  institutional 
disciplinary  sanction  to  make  at  least 
one  telephone  call  each  month. 

§540.105    (Removed] 

§§540.101  through  540.104    (Redesignated 
as  §§  540.102  through  540.105] 

3.  Section  540.105  is  removed  and 
§§540.101  through  540.104  are 
redesignated  as  §§  540.102  through 
540.105. 

4.  New  §  S40.101  is  added  to  read  as 
follows: 


§540.101    Procedures. 

(a)  Telephone  list  preparation.  An 
inntate  telephone  call  shall  ordinarily  be 
made  lo  a  number  identified  on  the 
Inmate's  official  telephone  Ust.  This  list 
ordinarily  may  contain  up  to  30 
numbers.  The  Associate  Warden  may 
authorize  the  placement  of  additional 
numbers  on  an  inmate's  telephone  list 
based  on  the  inmate's  individual 
situation,  e.g.,  size  of  family. 

(1)  Duririg  the  admission  and 
orientation  process,  an  inmate  who 
chooses  to  have  telephone  privileges 
shall  prepare  a  proposed  telephone  list. 
At  the  time  of  submission,  the  inmate 
shall  acknowledge  that,  to  the  best  of 
the  inmate's  knowledge,  the  person  or 
persons  on  the  list  are  agreeable  to 
receiving  the  inmate's  telephone  call 
and  that  the  proposed  calls  are  to  be 
made  for  a  purpose  allowable  under 
Bureau  policy  or  institution  guidelines. 

(2)  Except  OS  provided  in  paragraph 
(a)(3)  of  this  section,  telephone  numbers 
requested  by  an  inmate  will  ordinarily 
be  placed  on  the  inmate's  telephone  list. 
When  an  inmate  requests  the  placement 
of  numbers  for  persons  other  than  for 
immediate  family  or  those  persons 
alreedy  approved  for  the  inmate's 
visiting  fist,  staff  ordinarily  will  notify 
those  persons  in  writing  that  their 
numbers  have  been  placed  on  the 
inmate's  telephone  list.  The  notice 
advLses  the  recipient  that  the  recipient's 
number  will  be  removed  from  the  list  if 
the  recipient  makes  a  v^rritten  request  to 
the  Institution,  or  upon  the  written 
request  of  the  inmate,  or  as  provided  in 
paragraph  (a)(3)  of  this  section. 

(3)  The  Associate  Warden  may  deny 
placement  of  a  telephone  number  on  an 
inmate's  telephone  list  if  the  Associate 
Warden  determines  that  there  is  a  threat 
to  institution  security  or  good  order,  or 
a  threat  to  the  public  Any  disapproval 
must  be  documented  in  writing  to  both 
the  Inmate  and  the  proposed  recipient. 
As  with  concerns  about  any  correctional 
issue,  including  any  portion  of  these 
telephone  regulations,  an  inmate  may 
app«al  the  denial  through  the 
administrative  remedy  procedure  (see 
28  CFR  part  542).  The'  Associate  Warden 
will  notify  the  denied  recipient  that  he 
or  she  may  appeal  the  denial  by  writing 
to  the  Warden  within  15  days  of  the 
receipt  of  the  denial. 

(b)  Telephone  list  update.  Each 
Warden  shall  establish  procedures  to 
allow  an  inmate  the  opportunity  to 
submit  telephone  list  changes  on  at  least 
a  quarterly  basis. 

(c)  Telephone  access  codes.  An 
inmate  may  not  possess  another 

in  note's  telephone  access  code  number. 
An  imnate  may  not  give  his  or  her 
telephone  access  code  number  to 


another  inmate,  and  is  to  report  a 
compromised  telephone  access  code 
number  immediately  to  luiit  staff. 

(d)  Placement  and  duration  of 
telephone  call.  The  placement  and 
duration  of  any  telephone  call  is  subject 
to  availability  of  inmate  funds. 
Ordinarily,  an  inmate  who  has  sufficient 
funds  is  allowed  at  least  three  minutes 
for  a  telephone  call.  The  Warden  may 
limit  the  maximum  length  of  telephone 
calling  based  on  the  situation  at  that 
institution  (e.g.,  institution  population 
or  usage  demand). 

(e)  Exception.  The  Warden  may  allow 
the  placement  of  collect  calls  for  good 
cause.  Examples  of  good  cause  include, 
but  are  not  limited  to,  inmates  who  are 
new  arrivals  to  the  institution,  including 
new  commitments  and  transfers; 
inmates  confined  at  Metropolitan 
Correctional  Centers,  Metropolitan 
Detention  Centers,  or  Federal  Detention 
Centers;  pretrial  inmates;  inmates  in 
holdover  status;  inmates  who  are 
without  funds  (see  §  540.105(b));  and  in 
cases  of  family  emergencies. 

5.  Newly  designated  §540.105  is 
revised  to  read  as  follows: 

§  540.105    Expenses  of  inmate  telephone 
usa. 

(a)  An  inmate  is  responsible  for  the 
expenses  of  inmate  telephone  use.  Such 
expenses  may  include  a  fee  for 
replacement  of  an  inmate's  telephone 
access  code  that  is  used  in  an  institutioD 
which  has  implemented  debit  billing  for 
inmate  telephone  calls.  Each  inmate  is 
responsible  for  staying  aware  of  his  or 
hpr  account  balance  through  the 
automated  process  provided  by  the 
system.  Third  party  biUing  and 
electronic  transfer  of  a  call  to  a  third 
party  are  prohibited. 

(b)  The  Warden  shall  provide  at  least 
one  collect  call  each  month  for  an 
inmate  who  is  without  funds.  An  inmate 
without  funds  is  defined  as  an  inmate 
who  has  not  had  a  trust  fund  account 
balance  of  $6.00  for  the  past  30  days. 
The  Warden  may  increase  the  number  of 
collect  calls  based  upon  local  institution 
conditions  (e.g.,  institution  population, 
staff  resources,  and  usage  demand).  To 
prevent  abuses  of  this  provision  (e.g., 
inmate  shows  a  pattern  of  depleting  his 
or  her  commissary  funds  prior  to 
placing  collect  calls),  the  Warden  may 
impose  restrictions  on  the  provisions  of 
this  paragraph  (bX 

(c)  The  Warden  shall  limit  the 
telephone  privileges  (collect  and  deWt 
billed  calb)  of  an  inmate  who  has 
refused  to  particif^te  in  the  Inmate 
Financial  Responsibility  Program  (IFRP) 
as  specified  in  28  CFR  part  545. 
(Effective  date  of  this  paragraph 
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(§  540.105(c))  is  delayed  until  Januar>'  3, 
1995.) 

(d)  The  Warden  may  direct  the 
government  to  bear  the  expense  of 
inmate  telephone  use  or  allow  a  call  to 
be  made  collect  under  compelling 
circumstances  such  as  when  an  inmate 
has  lost  contact  with  his  family  or  has 
a  family  emergency. 

PART  545— WORK  AND 
COMPENSATION 

6.  The  authority  citation  for  28  CFR 
pa.'l  545  is  revised  to  read  as  follows: 

Authorit}-:  5  U.S.C.  301.  18  U.S.C  3013, 
3571.  3572.  3621,3622.  3624.  3663.4001. 
4042.  4081,  4082  (Repealed  in  part  as  to 
(jffcnses  committed  on  or  after  November  1 , 
1987),  4126,  5006-5024  (Repealed  October 
12,  1984  as  to  offenses  committed  after  that 
dc:te),  5039:  28  U.S.C.  509.  510;  28  CFR  0.95- 
099 


7.  In  §545.11,  the  following 
concluding  sentences  are  added  to 
introductory  paragraph  (b)  and 
paragraph  {d)(10)  is  added  to  read  as 
follows: 

§  545. 1 1    Procedures. 

***** 

(b)  *   *   *  In  developing  an  inmate's 
financial  plan,  the  unit  team  shall 
exclude  from  its  assessment  S50  a 
month  deposited  into  the  inmate's  trust 
fund  account.  This  $50  exemption  shall 
be  calculated  after  subtracting  from  the 
tmst  fund  account  the  inm.ate's  IFRP 
minimum  pavment  schedule  for 
UNICOR  or  non-UNICOR  work 
assignments,  set  forth  below  in 
paragraph  (b)(l|  and  (b)(2)  of  thjs 
section.  This  $50.00  is  excluded  to 
allow  the  inmate  the  opportunity  to 
better  maintain  telephone 


communication  under  the  Inmate 
Telephone  System  (ITS). 

***** 

(d)»   *   • 

(10)  The  inmate  will  be  allowed  to 
place  no  more  than  one  telephone  call 
every  month,  as  provided  in  28  CFR 
540.100(b).  Any  exception  to  this 
provision  requires  approval  of  the 
Warden,  and  is  to  be  based  on 
compelling  circumstances.  (Effective 
date  of  this  paragraph  (§  545.11(d)(10)) 
is  delayed  until  januarj-  3.  1995  ) 

Dated:  March  30.  1994 
Wade  B.  Houk, 

Acting  Director.  Bi/rpotj  of  Prisons 

[FR  Doc.  94-8008  Filed  4-1-94;  8.45  a.-nl 
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17  Parts: 

1-199  (869-019-00054-2) 18.00 

200-239 (869-019-00055-1) 23.00 

240-€nd  (869-019-00056-9) 30.00 

18  Parts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-019-00058-5)  .. 

280-399 (869-019-00059-3)  .. 

400-€nd  (869-019-00060-7)  .. 


16.00 
19.00 
15.00 
10.00 

35.00 
11.00 


19  Parts: 

1-199  (869-019-00061-5)  .. 

200-End  (869-0 19-00062-3)  .. 

20  Parts: 

1-399  (869-019-00063-1) 19.00 

400-499 (869-019-00064-0) 31.00 

500-End  (869-019-00065-8) 30  00 


15.00 
21.00 
20.00 

6.00 
34.00 
21.00 

8.00 
22.00 
12.00 

30.00 
22.00 


38O0 
36.00 
17.00 
3900 
15.00 


§§  1^1-1.850 (869-019-00091-7) 24.00 

§§  1.851-1.907  ...„ (869-019-00092-5) 27.W 

§§  1.908-1.1000 _...  (869-019-00093-3) ._...  26.00 

§§  1.1001-1.1400  (869O19-00094-1) 22O0 

§§1.1401-End  _....  (869-019-00095-0) 3100 

2-29 „_..  (869-019-00096-8) 23.00 

30-39 (869-019-00097-6) 18O0 

40-49 „..  (869-019^)0(»8-«) 13O0 

50-299 (869-019-00099-2) 13O0 

300-499  .._ (869-01 7-OOlOtMB 23O0 

500-S99  .._ (869-019-00101-6) 600 


Jon.  1. 
Jon.  1. 
Jon.  1. 
Jon.  1, 
Jon.  1, 

Jon,  1, 
Jon.  1, 
Jon.  1, 

Jon.  1, 
Jan.  1, 
Jon.  1, 

Apr.  1, 
June  1. 
June  1. 

Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr  1, 
Apr.  1, 

Apr.  1. 
Apr.  I, 
Apr.  I. 

Apt.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  I. 
Apr.  1, 
Apr.  1. 
Apr.  I, 

Apr.  1. 
Apr.  I. 


21.00       Apr.  1, 


21  Parts: 

1-99  (869-019-00066-6) 

100-169 (869-019-00067-4) 

170-199 (86W)  19-00068-2) 

200-299 (869-019-00069-1) 

300-499 (869-019-00070-4) 

500-599 (869-019-00071-2) 

600-799 (869-019-00072-1) 

800-1299 (869-019-00073-9) 

1300-€nd (869-019-00074-7) 

22  Parts: 

1-299  (869-0 19-0007S-5) 

300-End  (869-019-00076-3) 

23  (869-019-00077-1) 

24  Parts: 

0-199  (869-019-00078-0) 

200-499 (869-019-00079-8) 

500-699 (869-019-00080-1) 

700-1699  (869-019-00081-0) 

1700-€nd (869-019-00082-6) 

25  (869-019-00083-6) 31.00        Apr.  1, 

26  Parts: 

§§1.0-1-1^0  (869-019-00084-4) 21.00 

§§  lAl-1.169 (869-019-00065-2) 37.00 

§§1.170-1.300 (869-019-00086-1) 23.00 

§§  1.301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1440 (869-0 19-00088-7) 31O0 

§§1.441-1.500  (869-019-00069-5)  2300 

§§  1.501-1.640  ....- (869-019-0009(W) 20.00 


Apr.  I, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  V 


Apr.  1. 
Apr.  1, 
Apr.  I, 
Apr.  I, 
Apr.  1. 
Apr.  I. 
Apr.  I. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  I, 
Apr.  1. 
Apr.  I, 
Apr.  I 


993 

993 

993 

993 

993 

1993 

993 

993 

993 

1993 

993 

993 

993 

993 

Apr.  1.  1993 

Apr.  \.Wn 

Apr.  1. 1993 

«Apr.  1. 1990 


993 
993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 

993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 

993 

993 
993 
993 
993 
993 

993 
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37  00 
P.  00 

27  00 


1700 


^W*                                     Stock  Number  Prkr» 

600-EfKJ (869-019-00102-«) 6  00 

27  Parts: 

'-J99  (869-019-00103^) 

200-£n<J  (869-019-00104-2) 

28  Parts: 

'•42  (869-019-00105-1)  „ 

^-e^d  (869-019-00106-9)    21.00 

29  Parts: 

0-'>9  (869-019-00107-7)  21  OO 

l!»-*»99 (869-01 9-00 1G8-5)  9  50 

500-899 (869-O19-0O109-3) 36  00 

Wa-1899 (869-0 19-OC 1 10-7) 

1900-1910  (§§190)1  to 

1910.999)  (S69-019-C01 1 1-5) 

1910  (§§1910.1000  to 

erxJ)  (869-019-00112-3) 

19H-1925  (869-019-00113-1) 

'926 (869-019-001 14-C) 

)927-£rxJ (869-01 9-00 115-5)  . 

30  Parts: 

l-'W  (869-019-0C116-6) 

200-699 (869-019-00117-4) 

^OO-End  (86^)19-00115-2) 

31  Parts: 

0-199  (869-019-001 19-') 

20(Hnd  (869-O19-0012O-4)  . 

32  Parts: 

1-39,  Vol.  I ,i;00 

1-39,  Vol.  II >9M 

!-??.^o"" ::.:;::::::;;  laS 

•-'90  (869-019-00121-2) 

'9'-399 (869-019-00122-1) 

^"00-629 (869-019-00123-9) 

*30-699 (869-019-00124-7)  

'00-799 (869-019-00125-5)  .  21  OO 

8<XHn<l  (869-019-00126-3) 22  00 

33  Parts: 

'-'24  (869-019-00127-!) 

'25-199 (869-019-00128-0) 

200-EfXJ  (869-0)9-00129-8)  .. 

34  Parts: 

'-299  (869-0 19-00 130-1) 

300-399 (869-019-00131-0) 

40O-£rx3  (869-019-00132-3; 37  00 

3*  (869-019-(X)l33-iS)  . 

36  Parts: 

hi'?  (869-019-00134-4)  16  DO 

200-End  (869-019-00135-2) 35  OO 

37  (869-019-00136-1) 

38  Parts: 
9;'J  -^ (869-O;9-O0)37-9) 3;  oO 

3000 


21.00 
22.00 
33  00 
36  00 


27.C0 
20  00 
27  CO 

18  00 
29  00 


30.00 
36  00 

26.00 
140O 


20  00 
25.00 
2400 

27.00 

:ooo 


'9-EfXl  (869-019-00138-7) 

39 (869-O19-00139-5) 

40  Parts: 

'-51  (869-019-O014O-9) 

52  (869-019-00141-7) 

53-59  (869-0194)0142-5) 


60 

*'-S0  (869-019-00144-7) 

8'-85  (869-019-00145-0) 

W-99  (869-019-O0146-8) 

'00-'49 (869-019-00147-6) 

'50-189 (869-0194)0148-4) 


39  00 
37  00 
11.00 

(869-019-OOi43-3)  35  00 

29.00 
21.00 
39.00 
36  00 
24  00 


'90-259 (869-019-00149-2)  ....        17  00 

260-299 (8694)19-0015(^6) 

300-399 (869-019-00151-4) 

400-424 (869-019430153-2) 

^25-699 (8694)194)0)53-1) .. 

'00-789 (8694)19-00154-9) 


39.00 
18.00 
27.00 
2800 
26.00 


Revision  Date 
Api.  1,  1993 

Api.  1,  1993 
-'Apt.  1.  1991 

July  1  1993 
July  1,  1993 

Juty  1,  1993 
July  1.  1993 
Jufy  ).  1993 
July  1.  1993 


3i  00        July  1.  1993 


Juty  1. 

July  1, 

July  1. 

July  1. 


1993 
1993 
1993 
1993 


July  1,  1993 

July  1.  1993 

July  I.  1993 

July  1,  1993 

July  1,  1993 


'July 

'July 

sjuly 

July 

July 

July 

6  Juty 

July 

JuV 


1.  1984 
1.  1984 
1,  1984 
1.  1993 
1,  1993 
1,  1993 
1,  199) 
1,  1993 
1,  1993 


July  1.  1993 
July  1.  1993 
July  1,  1993 

Juty  1,  1993 
July  1.  1993 
July  1,  1993 

1200        Jufy  1,  1993 


Juty  1.  1993 
July  1,  1993 

2D  00        Mi  1,  1993 

Juty  1.  1993 
Juty  1,  1993 

1700         July  1,  1993 


July  1, 

July  1, 

July  1, 

July  1, 

Jufy  1, 

July  1, 

July  1, 


1993 
1993 
1993 
1993 
1993 
1993 
1993 


July  1.  1993 

July  1,  1993 

July  1,  1993 

July  ).  1993 

Juty  1.  1993 

Juty  ).  1993 

July  1.  1993 

July  1,  1993 


Title 


Stock  Number 

790-Encl  (6694)19-00155-7) ... 

41  Chapters: 

'-'to  1-10 ,300 


Prtc* 
26.00 


13.00 
14.00 
6.00 
4.50 
13.00 
9.50 


1 

1,  1-11  to  Appendix.  2  (2  Seservecf) 

3-6 

7  

8  

9 

10-17  

18  Vol  I.  Poi!s  1-5  ,355 

18.  Vol.  II.  Ports 6-19 .,300 

18,  Vol.  Ill,  Poffs  20-52  1  Voo 

l^^oo :.::;;:::;;::::  liS 

'-'00  (569-0194)0156-5) 1000 

'0'  (8694)19-00157-3) 3000 

'02-200 {869-0194)015*-l) 1)  00 

201-End  :...  (6694)194)0)59-0) 12.00 

42  Parts: 
299  (3694)19-00160-3) 


24.00 
23.00 
36.00 


•WO-429 (669-017-00158-9)  .. 

430-End  (6694)  19-00 162-0)  ... 

43  Parts: 

'-9*^  (869-019-00163-8) 2300 

'000-3909  (8694)194)0164-6)    .  32  00 

40C0-£nd (369K)19-00!65-^) 14,00 

44  (869-0)9-00)66-2) 27.00 

45  Parts: 

'-'99  (869-019-00167-1)....  2200 

200-499 (869-019-00168-9)  J500 

500-1199  (669-0194)0169-7) 3000 

1200-End (869-019-00170-1) 22.00 

46  Parts: 

■'-40 (869-019-0017  )-9) 1800 

4'-69  (8694)19-00172-7)  ...  1600 

'^>-S9  (869-019-00173-5) 8  50 

90-139 (8694)194)0174-3)  ...  1500 

'40-155 (869-0)94)0175-))  1200 

'5«-'65 (869-019-001764))  )7  00 

'6*-'99 (8694317-00174-1)  17  00 

200-499 (8694)19-00178-6)  ...  2000 

500-Eod  (869-0i94»179-4) )5.00 

47  Parts: 

0-19  (8694)17-00177-5)  .  2200 

■20-39  (669-019-00181-6).  2400 

40Hi9  (3694)194)0182-4) 14  00 

■70-79  (8694)19430183-2) 2300 

80-End  (6694)174X3181-3) 24.00 

48  Chapters: 
1  (Ports  1-51)  (6694)19-00185-9) 36.00 


1  (Pot's  52-99)  (8694)19-00)56-7) 

2  (Ports  201-251) (66^)19-00187-5) 


23.(X) 
16.00 


2  (Pofts  252-299) (869-0)9-00168-3)  J200 

^^  (8694)19-00189-?)  ...._  2300 

'-14  (869-019-00190-5) 31  00 

'5-28  (869-019-00191-3)  .  ...  31  00 

2^End  (369-019-00)92-1) )7.00 

49  Parts: 

'-99  (869-019-00)9341)  ....  23  00 

'0O-'77 (869-0)7-00191-1)  27  00 

178-199 (869^)194)0195-6)  ....  2000 

200-399 (869-0194)0)96-4)  27  00 

400-999 (8694)17-00194-5) ...  3)  00 

•1000-1199 (869-0194)0198-1)  1800 

1200-End (8694)19-00199-9) 22.00 

50  Parts: 

'±}^^ • (8694)194)0200^) 20.00 

200-599 (869-017-00)98-8) 2000 

600-End  (869-017-0019^) 20.00 

CFB  Index  and  Findings 
Aids (6694)19-00053^)  .. 


Revisiort  Date 

Jufy  I,  1993 

iJuly  1,  1984 
JJuty  1.  1984 
JJuty  1.  1984 
iJuly  1.  1984 
3  July  ),  )954 
3  July  1.  1954 
3  Juty  ),  )9t4 
iJuty  ),  1964 
JJuty  ),  )984 
3  Jufy  1.  1984 
3  Juty  1,  1984 
Juty  1.  1993 
Juty  1.  )993 
*July  1,  1991 
Juty  1   1993 

Oct  1.  1993 
Oct.  1.  1992 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  )993 

Oct.  ).  1993 
Oct.  1.  1993 
Oct.  ),  1993 
Oct.  1.  1993 
Oct  )  1093 
Oct.  1.  1993 
Oct.  ).  1992 
Oct.  1.  1993 
Oct.  ).  1993 

Oct.  1,  1992 
Oct,  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1992 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1992 
Ocl.  ).  1993 
Oct.  1,  1993 
Oct.  ).  1992 
Oct.  ),  1993 
Oct.  ).  1993 

Ocl.  1,  1993 
Ocl.  ?.  1992 
Oct.  ).  1992 


36.00   Jon.  1.  1993 
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Title                                   Stock  Number  Price       Revision  Date 

Complete  1994  CFR  set 829  00  1994 

Microfiche  CFR  Edition 

Complete  set  (one-hme  moiling)  188.00  1991 

Complete  set  (one-time  moiling)  188iX  1992 

Complete  set  (one-time  moiling)  223.00  1993 

Subscrption  (mailed  OS  issued)  244.00  1994 

indivtduol  copies  „ 2.00  1994 


'  Becouse  Title  J  s  on  annual  comp*3two.  ttm  volume  and  o*  pfewous  volumes 
shooW  be  retaned  as  a  oefmanent  re^efence  toorce 

'The  July  1,  1985  edition  o<  32  CFR  Parts  1-189  contams  o  note  onlY  lot 
Parts  1-39  inclusive.  For  ttw  M  ie«t  o(  ttw  Defense  Acquisition  Reguiatioftt 
in  Parts  1-39,  cor,$ult  ttw  three  CFR  volumes  issued  os  ol  July  1.  1984.  containing 
those  parts. 

JThe  Xily  1.  1985  editioo  of  41  CFR  Chapters  1-lM  conta»i$  o  note  only 
(or  Chapters  l  to  49  inclusive  For  Itie  M  le«t  o«  procurerT>er>t  regulotKxis 
in  Chapters  1  to  49,  consult  the  eieveri  CFR  volumes  issued  as  o(  July  1, 
1984  contanmg  those  chapters 

*No  amendments  to  this  volume  were  pfomutgoted  dufing  tfie  period  Apr 
1.  1990  to  Mai  31,  1993  The  CFR  volume  issued  Apjil  I,  1990  should  be 
retained. 

»No  arr>er)dments  to  this  volume  were  prorrKiigated  dunng  tfie  penod  Apr 
I.  1991  to  Mar  31,  1993-  The  CFR  volun^  issued  Apr*  1,  1991.  should  be 
retavwd. 

»No  amendments  to  this  volume  were  promulgated  durng  the  penod  July 
I,  1991  to  June  30,  1993.  The  CFR  volume  issued  July  1.  1991.  should  be  retained 

'  No  amendments  to  this  volume  were  prorrxjigrjted  dunng  the  pe-iod  Januory 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  Januory  1.  '993  sNDuid 
be  retaned 


I 

Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphtet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legjsfative  Nstory  referefx;es  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregu^ar^/  upon  enactment,  for  the  103d  Congress,  2d  Session,  1994 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents  Washington  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  )  1 


Superintendent  of  Documents  Subscriptions  Order  Form 
1 — I    I  1j3,  enter  my  subscription(s)  as  fuiioJs: 


Order  Processing  Code 

*  6216 


S3 


Charge  your  order.  f^^flj^i'iBHaii 
Its  Easy'  ^j^^jVjSA^ 


To  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session,  1994  for  $156  per  subscription. 

Intr 


The  total  cost  of  my  order  is  $ 

postage  and  handlmg  and  are  subject  to  change 


-•mational  cu.stomers  please  add  25 '7c.  Pricc^  include  regular  domestic 


] 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(^Vidilional  address/aitcntion  line) 


(Si reel  adJrcss) 


Plea.se  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 

I — I  GPO  Deposit  Account  

I — I  VISA  or  MasterCard  Account 

ELI 


(Cily,  Stale,  ZIP  Cixle)" 


rxETixirn 


1 — i — I 1 — J   (Cri'dil  card  expira!i(>n  date) 


(DayiiiTie  phone  including  area  tixJe) 


Thank  you  for 
your  order! 


(Purchase  Order  No  )  ,  " 

vt:s    no 
May  we  make  your  name/address  available  to  other  maifers?  CD    C] 


(Authorizing  Signature) 


(l<M) 


Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  ,T71954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
Order  processing  code:   •5133  Chary*  your  order. 

\  li/Oy  please  send  me  the  following  indicated  publications:  To  tn  your  orb»f«  and  lnqiiMM-(202)  512-2250 


.  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  addioM) 


3.  Please  choose  method  of  payment: 

I    1  Check  payable  to  the  Supcruttendent  of  Documents 

I    I  GPO  Deposit  Account        1 

[~1  VISA  or  MasteiCard  Account 

HI 


n 


-D 


(City.  State.  ZIP  Code) 


L 


± 


(Credit  card  expinttion  date) 


Thank  you  for  your  order! 


(Daytime  pltone  including  area  code) 

(Sigiuture) 

4.  Mail  lb:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  ?A  15250-7954 


(Rev  12/91) 


I 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  tfiing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  oniy  one  renewal  notice.  You  caa 
learn  when  yon  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  excunple: 


I 


APR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
PORESTVILLE  MD  20747 


A  rencwBl  nodcc  will  be 
icnc  approximately  90  days 
bcfoK  dik  daee. 

DEC94   R  1 


I 


AFRDO 


A  renewal  nodce  Witt  be 
sent  appfaximately  90  day* 
beware  (his  date. 

SMITH212J  DEC94  R  1 


JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 


*»»•*•■•*••♦•♦♦♦♦) 


To  be  sure  diat  your  service  continues  without  interruption,  please  return  your  renewal  notice  prtnnptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents,  Washington,  DC  20402-9372  wiUi  the  proper  remittance.  Your  servfce 
win  be  reinstated.  I 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373.  | 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  conespondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


(Mv 

*5468 


KZ9 


Superfnlendent  of  Documonts  Subscription  Order  Forni     Chartmyoutoidm:     

DYES,  pleaseentermysubscriptionsasfoaows:  To  fax  your  order.  (202, 5tM233 


subscriptions  to  Federal  Register  (FR);  rduding  the  daily  Federai  Register.  montWy  Irxjex  and  LSA  Ust 

of  Code  of  Federal  Regulations  Sections  A«ected.  at  M90  P612.50  fbfwgn)  each  per  yea 
.  subscriptions  to  Federal  Register,  c3!a//K  on/y  (FRDO).  at '444  CSSS  fora^}  each  per  year. 


The  total  cost  of  my  order  is  $. 


..  (Includes 


regular  shipping  and  handlirtg.)  Price  subject  to  change 


Company  or  personal  name 


Additional  addresa/attention  Ine 


(Pteaaa  type  or  print) 

i 


Street  addreaa 


For  privacy;  check  box  below: 

a  Do  not  mal<e  my  name  available  to  rther  mailers 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    [    nn-|— } 

□  VISA      □  MasterCard    I    LUJfexpkatloo  date, 


City.  State.  Zip  code 


Daytime  phone  tndudino  area  code 


I 


I  M  I  I   I   I   I   I   I  I  M  M  I  I  IT! 

Tbanfc/ou  for  your  oiderf 


Purchase  order  number  (optionaO 


Authorizing  signature  uw 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371964.  Pittsburgh.  PA  15250-7954 


UMI 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  20  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room.  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 

RESERVATIONS:   202-523-4538 


BOSTON,  MA 

WHEN:  May  3  at  9:00  am 

WHERE:  Room  419 

Barnes  Federal  Building 

495  Summer  Street 

Boston,  MA 
RESERVATIONS:  Call  the  Federal  Information  Center 

1-800-347-1997 


202- 
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Rules  and  Regulations 


Federal  Register 

Vol.  59,  No.  65 

Tuesday,  April  5,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  nx>st  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRrCULTURE 
Office  of  the  Secretary 

7CFRPart7 

RIN  056&-AD46 

Selection  and  Functions  of  Agricultural 
Stabilization  and  Conservation  State, 
County  and  Community  Committees 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Final  rule. 

SUMMAfrr:  This  final  rule  amends  the 
regulations  to  change  the  number  of 
consecutive  terms  of  a  county 
committee  member.  This  amendment  is 
required  by  section  8(b)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act,  as  amended.  This  action  will  allow 
a  person  elected  to  be  a  national  officer 
or  State  president  of  the  National 
Association  of  Farmer  Elected 
Committeemen  to  serve  four 
consecutive  terms. 
EFFECTIVE  DATE:  April  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
V.  Choice,  Assistant  to  the  Director, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture  (USDA),  P.O.  Box  2415. 
Washington,  DC  20013-2415,  telephone 
202-720-8782. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  not  to 
be  a  "significant  regulatory  action." 
Based  on  information  complied  by 
USDA.  it  has  been  determined  that  this 
final  rule:  (1)  Would  have  an  effect  on 
the  economy  of  less  than  SlOO  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition. 


jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Ser\'ice  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Regulatory  Impact  Analysis 

It  has  been  determined  that  a 
Regulatory  Impact  Analysis  is  not 
required  for  the  changes  which  are 
made  by  this  final  rule. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Environmental  Evaluation 

Neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  needed. 

Paperwork  Reduction  Act 

This  amendment  to  7  CFR  part  7  does 
not  impose  any  new  or  revised 
information  collection  or  recordkepping 
requiromonts  on  the  public. 


Background 

This  final  rule  amends  regulations  at 
7  CFR  7.15(b)(ll)  to  comply  with 
section  8(b)  of  the  Soil  Conser\ation  and 
Domestic  Allotment  Act,  as  amended, 
which  provides  that  a  person  elected  to 
be  a  national  officer  or  State  President 
of  the  National  Association  of  Farmer 
Elected  Committeemen  shall  be  limited 
to  four  consecutive  terms. 

This  rule  relates  to  Agency 
organization,  procedure,  and  practice; 
therefore,  neither  public  notice  nor 
public  comment  is  required.  Since  this 
amendment  relates  to  Agency 
management  and  procedure,  it  has  been 
determined  that  no  further  public 
rulemaking  is  required.  Accordingly, 
this  rule  shall  become  effective  upon  the 
date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  7 

Agriculture. 

Accordingly,  7  CFR  Part  7  is  amended 
as  follows: 

PART  7— SELECTION  AND 
FUNCTIONS  OF  AGRICULTURAL 
STABILIZATION  AND  CONSERVATION 
STATE,  COUNTY  AND  COMMUNITY 
COMMITTEES 

1.  The  authority  citation  for  7  CFR 
part  7  continues  to  read  as  follows: 

Authority:  Sees.  4  and  8  of  the  Soil 
Conservation  and  Domestic  AJIotment  .\it.  as 
amended;  49  Stat.  164  and  1149,  as  amnnded 
(16  use.  590d  and  590h). 

2.  Section  7.15  is  amended  by  revi.sing 
paragraph  (b)(ll)  to  read  as  follows; 

§7.15    Eliglt}<lity  requirements  of  county 
committee  memt>ers,  community  committee 
members,  and  delegates. 

(b)«  •  • 

(11)  If  the  office  is  that  of  county 
committee  member,  not  have  served 
three  consecutive  terms  as  county 
committee  member  just  prior  to  the 
current  election,  except  that:  (i)  Any 
partial  term  ser\ed  by  an  alternate  who 
filled  a  permanent  vacancy  on  the 
county  committee,  shall  not  count 
toward  this  three  term  Umitation;  and 

(ii)  In  the  case  of  a  person  elected  to 
be  a  national  officer  or  State  president 
of  the  National  Association  of  Farmer 
Elected  Committeemen,  the  limitation 
shall  be  four  consecutive  terms. 
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Signed  at  Washington.  DC,  on  March  28, 
1994. 
Michael  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  94-8131  Filed  4-1-94:  8:45  am] 

BILUNG  CODE  341(M)5-P 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  792 
RIN  0560-AD03 

Debt  Settlement  Policies  and 
Procedures 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  A  proposed  rule  was 
published  on  June  15, 1993,  with 
respect  to  the  debt  management 
practices  of  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  This  final  rule  adopts,  with 
minor  changes,  the  provisions  of  the 
proposed  rule.  Accordingly,  this  final 
rule  sets  forth  the  policies  and 
procedures  which  ASCS  will  use  to 
settle  debts.  ASCS  policies  and 
procedures  conform  to  the  guidelines 
set  forth  in  the  Federal  Claims 
Collection  Act,  as  amended  by  the  Debt 
Collection  Act  of  1982.  ASCS  will  also 
follow  the  provisions  of  the  Federal 
Claims  Collection  Standards  with 
respect  to  administrative  actions 
undertaken  by  ASCS  to  settle  claims. 
This  regulation  is  necessary  to  protect 
the  financial  integrity  of  many  Federal 
agricultural  programs  by  ensuring  the 
Government  will  be  able  to  collect,  or 
otherwise  settle,  debts  owed  it  by  any 
person,  organization,  corporation,  or 
other  legal  entity. 
EFFECTIVE  DATE:  April  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Honey,  Debt  Management  and 
Contract  Procedures  Branch,  Financial 
Management  Division.  ASCS,  at  703- 
305-1424. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  final  rule: 

(1)  Would  have  an  annual  effect  on 
the  economy  of  less  than  $100  million; 

(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 


(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  these  regulations  were 
reviewed  and  approved  through  July  31, 
1996,  bv  the  Office  of  Management  and 
Bud^t"(OMB)  and  assigned  OMB  No. 
0560-0146.  The  reporting  burden  for 
required  reports  is  estimated  to  average 
10  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
maintaining  the  data  and  completing  the 
information  collection.  Send  comments 
regarding  this  burden  estimate, 
including  suggestions  for  reducing  the 
burden,  to  OIRM.  AG  Box  7630, 
Washington,  DC  20250. 

Regulatory  Flexibility  Act 

ASCS  is  not  required  by  5  U.S.C.  553 
or  any  other  provision  of  law  to  publish 
a  notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  final 
rule.  Therefore  this  action  is  exempt 
from  the  provision  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
It  is  not  retroactive  and  preempts  State 
and  local  laws.  Before  any  judicial 
action  may  be  brought  regarding  the 
provisions  of  this  final  rule, 
administrative  appeal  remedies  set  forth 
at  7  CFR  parts  24  and  780  must  be 
exhausted. 

Executive  Order  12372 

This  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development;  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14, 1982)  was  not 
used  to  assure  that  units  of  local 
government  are  informed  of  this  action. 

Background 

The  Federal  Claims  Collection  Act  of 
1966  (the  Act),  as  amended  by  the  Debt 
Collection  Act  of  1982  (31  U.S.C.  3711. 
et  seq.).  and  the  joint  regulations 
promulgated  thereunder  by  the 
Comptroller  General  and  the  Attorney 
General  (4  CFR  parts  101-105)  provide 
minimum  standards  for  the 


administrative  collection  of  claims  by 
the  United  States.  The  Federal  Claims 
Collection  Standards  (FCCS)  require 
each  Federal  agency  to  take  aggressive 
action  to  collect  debts  owed  it,  and  to 
cooperate  with  other  Federal  agencies  in 
their  debt  collection  activities.  Federal 
agencies  are  required  to  promulgate 
regulations  consistent  with  the 
standards. 

Currently,  ASCS  follows  the 
Department  of  Agriculture's  debt 
collection  procedures  at  7  CFR  part  3. 
However,  7  CFR  part  3  provides  that  the 
head  of  any  agency  of  the  Department 
may  adopt  separate  regulations  to  be 
followed  for  the  collection  of  claims  and 
debts.  ASCS  requires  separate 
regulations  for  the  following  reasons: 

(1)  In  order  to  make  ASCS  regulations 
consistent  with  Commodity  Credit 
Corporation's  debt  settlement  policies 
and  procedures  at  7  CFR  part  1403  to 
the  extent  that  it  would  not  conflict 
with  the  Act  or  the  FCCS,  such  as 
providing  for  hearings  and  reviews  to 
our  National  Appeals  Division; 

(2)  In  order  to  set  our  priority  for 
collecting  debt  by  offset; 

(3)  In  order  to  allow  ASCS  to  depart 
from  7  CFR  part  3  in  those  areas  where 
it  would  not  conflict  with  the  Act  or  the 
FCCS,  such  as  the  requirement  in  7  CFR 
part  3  to  send  notice  by  personal 
delivery  or  certified  mail;  and, 

(4)  To  allow  any  amendments  or 
revisions  necessitated  by  statutory  or 
program  changes  to  be  made  at  the 
agency  level  rather  than  the 
departmental  level. 

This  regulation  is  necessary  to  protect 
the  financial  integrity  of  many  Federal 
agricultural  programs  by  ensuring  the 
Government  will  be  able  to  collect,  or 
otherwise  settle,  debts  owed  it  by  any 
person,  organization,  corporation,  or 
other  legal  entity. 

Two  comments  were  received  in 
response  to  the  proposed  rule  published 
in  the  Federal  Register  on  June  15, 1993 
(58  FR  33029).  The  first  commenter 
questioned  why  ASCS  failed  to  address 
the  use  of  alternative  dispute  resolution, 
as  required  by  Pub.  L.  101-552.  Pub.  L. 
101-552  requires  the  Secretary  of 
Agriculture,  with  respect  to  each 
program  under  the  Secretary's 
jurisdiction  that  makes,  guarantees,- or 
insures  agricultural  loans,  to  prescribe 
rules  requiring  each  such  program  to 
participate  in  State  agricultural  loan 
mediation  programs.  However,  since 
ASCS  does  not  make,  guarantee  or 
insure  agricultural  loans,  this  provision 
does  not  apply  to  it.  Rules  governing 
mediation  of  Commodity  Credit 
Corporation  agricultural  loan  programs 
administered  by  ASCS  employees  to 
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which  this  provision  does  apply  are 
contained  in  7  CFR  part  1405. 

This  commonter  also  objects  to  the 
provision  of  7  CFR  792.8  which 
provides  that  all  debts  due  ASCS  or  CCC 
may  be  offset  without  regard  to 
assignments  which  may  have  been  filed. 
This  provision  was  developed  to 
increase  the  ability  of  ASCS  and  CCC  to 
recoup  delinquent  debts  and  to  deter  the 
circumvention  of  offset  by  such 
practices  as  the  assignment  of  pavmf^nts 
to  friends,  relatives,  partners,  or 
subsidiary  corporations.  Taking  an 
assignment  of  an  ASC^  or  CCC  program 
payment  as  security  for  a  debt  has  never 
been  without  risk.,  there  has  always 
been  the  possibility  that  a  payment  will 
not  be  made,  e.g..  if  a  producer  fails  to 
comply  with  contract  requirements. 
Therefore,  it  was  determined  that  any 
heightened  risk  to  lenders  is  outweighed 
by  the  benefit  to  the  Government  in  the 
increased  ability  to  collect  delinquent 
debts. 

This  commenter  further  takes 
exception  to  the  provision  in  7  CFR 
792.10(b)  which  states  that  ASCS  will 
assess  late  pajTnent  interest  on  the  full 
amount  of  delinquent  debts,  which 
means  the  sum  of  the  principal,  accrued 
program  interest  and  any  other  charges 
which  are  due  and  owing  at  the  time  the 
late  payment  interest  is  assessed.  TTie 
commenter  states  that  this  provision  is 
illegal  under  North  Dakota  law  and  has 
the  effect  of  charging  a  rate  in  excess  of 
that  which  is  disclosed  to  the  borrower.* 
Since  ASCS  programs  are  not  loan 
programs,  debts  due  ASCS  are  not  based 
on  amounts  borrowed.  Instead  they  are 
generally  based  on  failure  to  comply 
vdth  contract  provisions.  Further, 
agencies  of  the  Federal  Government  are 
not  bound  by  State  laws  regarding  debt 
collection  activities. 

This  commenter  states  that  provisions 
of  7  CFR  792.7,  which  provide  for 
administrative  offset  prior  to  the 
completion  of  due  process  requirements 
in  certain  circumstances,  have  the  effect 
of  "swallowing"  due  process.  The 
comm.enter  also  states  that  payments 
should  be  withheld  rather  than  offset 
during  the  period  before  due  process  is 
completed.  The  language  referred  to  in 
7  CFR  792.7  is  taken  from  the  Federal 
Claims  Collection  Standards  with  which 
agencies  are  required  to  be  consistent.  In 
addition,  taking  offset  prior  to 
completion  of  due  process  requirements 
does  not  negate  any  rights  which  the 
debtor  has.  Due  process  requirements 
still  must  be  completed.  Further,  there 
is  no  benefit  to  the  debtor  in 
"withholding"  payment  rather  than 
offsetting  payment.  In  either  case,  the 
debtor  does  not  have  use  of  the  funds. 
In  fact  by  offsetting  payment  and 


applying  it  to  the  debt,  rather  than 
merely  holding  the  payment,  the  debtor 
is  ensured  that  any  interest  assessment 
will  be  stopped,  if  when  due  process  is 
completed  it  is  determined  that  the 
debtor  does  not  owe  the  debt,  the  offset 
payment  will  be  returned  to  the  debtor, 
with  prompt  pav-ment  interest  when 
applicable. 

Finally,  this  commenter  made  several 
broad  policy  suggestions  which  were 
not  within  the  scope  of  these 
regulations.  These  suggestions  wil!  not 
be  responded  to  in  this  regulation. 

The  second  commenter  also  expressed 
concern  that  the  provisions  of  7  CFR 
792.7  which  permit  offset  prior  to 
completion  of  all  due  process 
requirements  would  negate  the  due 
process  requirements  As  stated  above, 
that  is  not  the  case.  Due  process 
requirements  do  not  stop  because  offset 
is  taken.  They  are  still  required  to  be 
completed  in  the  same  time  periods 
regardless  of  whether  or  not  offset  has 
been  taken.  This  commenter  also 
needed  clarification  regarding  the 
difference  between  the  cited  provision 
for  accelerated  offset  and  the  provisions 
for  withholding  at  7  CFR  792.9. 
Withholding  is  a  temporary  action  and 
monies  withheld  are  not  actually 
credited  to  the  debtor.  It  Is  generally 
used  when  the  amount  due  is  uncertain. 
Under  accelerated  offset,  the  payment  is 
actually  applied  to  the  debt.  As  stated 
above,  this  will  ensure  that  any  interest 
which  may  be  accruing  is  stopped.  This 
is  more  difficult  to  ensure  in  cases  of 
withholding  since  in  most  cases, 
because  the  amount  due  is  uncertain, 
there  is  no  recorded  debt  to  which  to 
apply  the  pavTnent. 

List  of  Subjects  in  7  CFR  Part  792 

Claims,  Incom.e  taxes. 

Accordingly,  subchapter  E,  chapter 
VII  of  title  7  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  part  792  to  read  as  follows: 

PART  792— DEBT  SETTLEMENT 
POLICIES  AND  PROCEDURES 


792 
792 
792 
792 
792 
792 
792. 
792. 

792. 
792. 

792. 
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1  Applicdbility. 

2  Administration. 

3  Definitions. 

4  Demand  for  payTncnt  of  dfbts. 

5  Coili-ction  by  pa>Tr.pnl  iri  full. 

6  Collection  by  insl.j!lmenl  pavTnents 

7  Collet  lion  by  aciininistrative  offset 

8  Priorities  of  offsets  versus 
assigTiHients. 

9  Withholding. 

10  Lale  payment  interest,  penalty  and 
Hdmini.strntive  chijrges. 

11  Waiver  of  late  ptiyirfini  ir.ltrrest. 
penalty  charge  and  adir.inistralive 
charges. 

12  Administrative  appe.il 


Sec. 

792.13  Additional  administrative  collet  tion 
action. 

792.14  Cont.ii  t  with  debtor's  employing 
agency. 

792.15  Prior  provision  of  rights  with  rt-spect 
to  debt. 

792  16     Discharge  of  debts. 

792.17  Referral  of  delinquent  debts  to  credit 
reporting  agencies. 

792.18  Referral  of  debts  to  Department  of 
Justice. 

792.19  Referral  of  delinquent  debts  to  IRS 
for  tax  refund  offset. 

792.20  Reporting  discharged  debts  to  IR.S 

792.21  Referral  of  debts  to  private 
collection  agencies. 

792.22  Collection  and  compromise. 
Authority:  31  ILS  C.  3701.  3711.  371&- 

3719,  37i:H:  4  CFR  Pans  lOl-lO").  7  CFR 
3.21(b). 

§792.1     Applicability. 

Except  as  may  otherwise  be  provided 
by  statute,  this  part  sets  forth  the 
manner  in  which  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  will  settle  and  collect  debts  by 
ASCS.  The  provisions  of  part  1403  of 
this  title  are  applicable  to  actions  of 
ASCS  rc»garding  the  settlement  and 
collection  of  debts  on  the  behalf  of  the 
Commodity  Credit  Corporation  (CCC). 

§792.2    Administration. 

The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the 
Administrator,  ASCS. 

§792.3     Definitions. 

The  following  definitions  shall  be 
applicable  to  this  part: 

Administrative  charges  means  the 
additional  costs  of  processing 
delinquent  debts  against  the  debtor,  to 
the  extent  such  costs  are  attributable  to 
the  delinquency.  Such  costs  include, 
but  are  not  limited  to,  costs  incurred  in 
obtaining  a  credit  report,  costs  of 
employing  commercial  firms  to  locate 
debtor,  costs  of  employing  contractors 
for  collection  services,  costs  of  selling 
collateral  or  property  to  satisfy  the  debt. 

Administrative  offset  means 
deducting  money  payable  or  held  bv  the 
United  States  Government,  or  any 
agency  thereof,  to  satisfy  in  whole  or  in 
part  a  debt  owed  the  Covenunent,  or 
any  agency  thereof 

ASCS  means  the  Agricultural 
Stabilization  and  Con.'^ervation  Serv  ice 
of  the  United  Stat,  s  Department  of 
Agriculture  (USDA). 

CCC  moans  the  Commodity  Credit 
Corporation. 

Certified  financial  statement  moans 
an  account  of  the  assets,  liabilities, 
income  and  expenses  of  a  debtor, 
executed  in  accordance  with  general iv 
accepted  accounting  principles  and 
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attested  to  as  accurate  by  the  debtor  and 
preparer,  under  penalty  of  perj\ir\'. 

Claim  means  an  amount  of  money  or 
property  which  has  been  determined  by 
ASCS,  after  a  notice  of  delinquency  and 
a  demand  for  the  payment  of  the  debt 
has  been  made  by  ASCS.  to  be  owed  to 
ASCS  by  any  person  other  than  a 
Federal  agency. 

Credit  reporting  agency  means:  ( 1 )  A 
reporting  agency  as  defi-ied  at  4  CFR 
102.5(a),  or 

(2)  Any  entity  which  has  entered  into 
an  agreement  with  USDA  concerning 
the  referral  of  credit  information. 

Debt  means  any  amount  owed  to 
ASCS  which  has  not  been  satisfied 
through  paj-ment  or  otherwise 

Debt  record  refers  to  the  account, 
register,  balance  sheet,  file,  ledger,  data 
file,  or  similar  record  of  debts  owed  to 
ASCS.  CCC.  or  any  other  Government 
Agency  with  respect  to  which  collection 
action  is  being  pursued,  and  which  is 
maintained  in  an  ASCS  office. 

Delinquent  debt  means.  (1)  Any  debt 
owed  to  ASCS  that  has  not  been  paid  by 
the  date  specified  in  the  applicable 
statute,  regulation,  contract,  or 
agreement;  or 

(2)  Any  debt  that  has  not  been  paid 
by  the  date  of  an  initial  notification  of 
indebtedness  mailed  or  hand-delivered 
pursuant  to  §  792.4. 

Discharged  debt  means  any  debt,  or 
part  thereof,  which  ASCS  has 
determined  is  uncollectible  and  has 
closed  out.  and  if  the  amount  in 
controversy  exceeds  $100,000.00. 
excluding  interest  and  administrative 
charges,  or  such  higher  amount  as  may 
be  prescribed,  in  which  the  Department 
of  Justice  has  concurred  in  such 
determination. 

IRS  means  the  Internal  Revenue 
Service. 

Late  payment  interest  rate  means  the 
amount  of  interest  charged  on 
delinquent  debts  and  claims.  The  late 
payment  interest  rate  shall  be 
determined  as  of  the  date  a  debt 
becomes  delinquent  and  shall  be  equal 
to  the  higher  of  the  Prompt  Pa>Tnent  Act 
interest  rate  or  the  standard  late 
payment  rate  prescribed  by  31  U.S.C 
3717,  which  is  based  on  the  Treasury 
Department's  cuirent  value  of  funds 
rate. 

Person  means  an  individual, 
partnership,  association,  corporation, 
estate  or  trust,  or  other  business 
enterprise  or  other  legal  entity  and. 
whenever  applicable,  the  Federal 
Government  or  a  State  government,  or 
any  agency  thereof. 

Salary  offset  means  the  deduction  of 
money  from  the  current  pay  account  of 
a  present  or  former  Government 
ftnployee  payable  by  the  United  Stattts 


Government  to,  or  held  by  the 
Covcnunent  for.  such  person  to  satisfy 
a  debt  that  person  o\\*^s  the 
Government. 

S^lement  means  any  final 
disposition  of  a  debt  or  claim. 

System  of  records  means  a  group  of 
any  records  under  the  control  of  ASCS 
or  CCC  from  which  information  is 
retrieved  by  the  name  of  the  individudl. 
organization  or  other  entity  or  by  some 
identifying  number.  s\-rabol,  or  other 
identification  assigned  to  the 
individual,  organization  or  other  entity 

iVitbbolding  means  the  taking  of 
action  to  ten.po.'^rily  prevent  the 
payment  of  some  or  all  amounts  to  a 
debtor  under  one  or  more  contracts  or 
p.'ograms. 

§  792.4    Demand  for  payment  of  debts. 

(aj  When  a  debt  is  due  ASCS.  an 
initial  written  demand  for  pavTnent  of 
such  amount  shall  be  mailed  or  hand- 
dehvered  to  the  debtor.  If  the  debt  is  not 
paid  in  full  by  the  date  specified  in  the 
initial  demand  letter,  or  if  a  rejjajTnent 
schedule  acceptable  to  ASCS  has  not 
been  arranged  with  the  debtor,  the 
initial  demand  may  be  followed  by  two 
subsequent  written  demands  at 
approximately  30-day  intervals,  unless 
it  is  determined  by  ASCS  that  further 
demands  would  be  futile  and  the 
debtor's  response  does  not  require 
rebuttal.  The  initial  or  subsequent 
demand  letters  shall  specify  the 
following:  (1)  The  basis  for  and  the 
amount  of  the  debt  determined  to  be 
due  ASCS.  including  the  principal, 
applicable  interest,  costs,  and  other 
charges; 

(2)  ASCS"  intent  to  establish  an 
account  on  a  debt  record  30  days  after 
the  date  of  the  letter,  or  other  appUcable 
period  of  time,  if  the  debt  is  not  paid 
within  that  time; 

(3)  The  applicable  late  paj-mejit 
intenest  rate. 

(i)  If  a  late  payment  interest  rate  is 
specified  in  the  contract,  agreement  or 
program  regulation,  the  debtor  shall  be 
informed  of  that  rate  and  the  date  from 
which  the  late  payment  interest  has 
been  accruing; 

(ii)  If  a  late  payment  interest  rale  is 
not  specified  in  the  contract,  agreement 
or  program  regulation,  the  debtor  shall 
be  informed  of  the  applicable  late 
payment  interest  rate  set  out  in  §  792.10. 

(4)  ASCS"  intent,  if  applicable,  to 
collect  the  debt  30  days  from  the  date 
of  the  initial  demand  letter,  or  other 
applicable  p>eriod  of  time,  by 
administrative  offset  from  any  CCC  or 
ASCS  payments  due  or  to  become  due 
to  the  debtor,  and  that  the  claim  may  be 
reported  to  other  agencies  of  the  Federal 


government  for  offset  from  any  amounts 
due  or  to  become  due  to  the  debtor; 

(5)  ASCS'  intent,  if  applicable,  under 
§  '^92. 17,  to  report  any  delinquent  debt 
to  a  credit  reporting  agency  no  sooner 
than  60  days  from  the  date  of  the  letter; 

(6)  ASCS'  intent,  if  applicable,  under 
§  792. 19,  to  refer  any  delinquent  debt  to 
the  IRS,  no  sooner  than  60  days  from  the 
date  of  the  letter,  to  be  considered  for 
offset  against  any  tax  refund  due  or  to 
become  due  the  debtor. 

(7)  If  not  previously  provided,  the 
debtors  right  to  request  administrative 
review  by  an  authorized  ASCS  official, 
and  the  proper  procedure  for  making 
such  request.  If  the  request  relates  to 
the:  (i)  Existence  or  amount  of  the  debt, 
it  must  be  made  within  15  days  from  the 
date  of  the  letter,  unless  a  different  time 
period  is  specified  in  the  contract, 
agreement  or  program  regulation; 

(ii)  .Appropriateness  of  reporting  to  a 
credit  reporting  agency,  it  must  be  made 
within  30  days  from  the  date  of  the 
letter;  or 

(iii)  Appropriateness  of  referral  to  IRS 
for  tax  refund  offset,  it  must  be  made 
within  60  days  from  the  date  of  the 
letter,  if  applicable. 

(8)  The  debtor's  right  to  a  full 
explanation  of  the  debt  and  to  dispute 
any  information  in  the  records  of  ASCS 
concerning  the  debt; 

(9)  The  opportunity  afforded  the 
^debtor  to  enter  into  a  written  agreement 

which  is  acceptable  to  ASCS  for  the 
repayment  of  the  debt; 

(10)  That  ASCS  maintains  the  right  to 
initiate  legal  action  to  collect  the 
amount  of  the  debt; 

(11)  That  if  any  portion  of  the  debt 
remains  unpaid  or  if  a  repayment 
schedule  satisfactory  to  ASCS  has  not 
been  arranged  90  days  after  the  due 
date,  a  penalty  charge  shall  be  assessed 
on  the  unpaid  balance  of  the  debt  as 
prescribed  in  §  792.10(e); 

(b)  When  ASCS  deems  it  necessary  to 
protect  the  Government's  interest, 
written  dememd  may  be  preceded  by 
other  appropriate  actions. 

§  792.5    Collection  by  payment  in  fuH. 

Except  as  ASCS  may  provide.  ASCS 
shall  collect  debts  owed  to  the 
Government,  including  applicable 
interest,  penalties,  and  adininistrative 
costs,  in  full,  whenever  feasible  whether 
the  debt  is  being  collected  by 
administrative  offset  or  by  another 
method,  including  voluntary  payment. 
If  a  debt  is  paid  in  one  lump  sum  after 
the  due  date.  ASCS  will  impose  late 
payment  interest,  as  provided  in 
§  792.10,  unless  such  interest  is  waived 
as  provided  in  §  792.11. 
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§  792.6    Collection  by  Installment 
payments. 

(a)  PavTnents  in  installments  may  be 
arrar.ged.  at  ASCS'  discretion,  if  a 
debtor  f-amishes  satisfactory  evidence  of 
inability  to  pay  a  claim  in  full  by  the 
specified  date.  The  size  and  frequency 
nf  installment  payments  shall:  (1)  Bear 

a  reasonable  relation  to  the  size  of  tlie 
debt  and  the  debtor's  ability  to  pay;  and 
f2)  .Normally  be  of  sufficient  size  and 
frequency  to  liquidate  the  debt  in  not 
H'.orc  than  three  years. 

(b)  Except  as  other.vise  determined  b> 
.■\SCS.  no  instalimert  arrangement  will 
be  cnu.sidered  unless  the  debtor  submits 
a  certified  financial  statement  which 
r^'flects  the  debtor's  assets,  liabilities, 
income,  and  expenses.  The  financial 
statement  shall  not  be  required  to  be 
submitted  sooner  than  15  workdays 
foilou-ihg  Us  request  by  .XSCS, 

[<]  -Ml  installment  payment 
agreements  shall  be  in  writing  and 
n^quire  the  paNmient  of  interest  at  tlte 
late  pa\Tnent  interest  rate  in  effect  on 
the  date  such  agreement  is  executed, 
unless  such  interest  is  waived  or 
reduced  by  ASCS.  The  installment 
agreement  shall  specify  all  the  terms  of 
the  arrangement  and  include  provision 
for  accelerating  the  debt  in  the  event  the 
debtor  defaults. 

(d)  ASCS  may  deem  a  repayment  plan 
to  be  abrogated  if  the  debtor  fails  to 
t:omply  with  its  terms. 

(e)  If  the  debtor's  financial  statement 
or  other  information  discloses  the 
ownership  of  assets  which  are  not 
encumbered,  the  debtor  may  be  required 
to  secure  the  payment  of  an  installment 
note  by  executing  a  security  agreement 
and  financing  agreement  which 
provides  ASCS  a  security  interest  in  the 
assets  until  the  debt  is  paid  in  full. 

(0  If  the  debtor  owes  more  than  one 
debt  to  A.SCS.  ASCS  may  allow  the 
debtor  to  designate  the  manner  in  which 
a  voluntary  installment  payment  is  to  be 
applied.  If  the  debtor  does  not  designate 
the  application  of  a  voluntary 
installment  or  partial  payment,  the 
payment  will  be  applied  to  such  debts 
as  determined  by  ASCS. 

§  792.7    Collection  by  administrative  offset 
(a)  The  provisions  of  this  section  shall 
apply  to  ail  debts  due  ASCS  except  as 
otherwise  provided  in  this  part  and  part 
1404  of  this  title.  This  sec-tion  is  not 
applicable  to: 

(1)  ASCS  requests  for  adminislrative 
offset  against  money  payable  to  a  debtor 
from  the  Qvil  Serv  ice  Retirement  and 
Disability  Fund  and  ASCS  requests  for 
salary  offset  against  a  present,  former  or 
retired  employee  of  the  Federal 
Covemment  which  shall  be  made  in 


acf:ordance  with  n^gulations  at  part  3  of 
this  title; 

(2)  ASCS  n>quests  for  administrative 
off,set  ag.iirist  a  Federal  income  tax 
refund  payabie  to  a  debtor  which  shall 
be  made  in  accorda.nce  with  §  792.19; 

(3J  Cases  in  which  ASCS  must  adjust, 
by  increasing  or  decreasing,  a  pavTnent 
which  is  to  be  paid  under  a  contract  in 
order  to  properly  make  other  payments 
due 'oy  .A.SCS,  and 

(4)  Any  case  in  which  a  statute 
explicitly  provides  for  or  prohibits  using 
administrative  offset  to  collect  the  debt 
for  the  type  of  debt  invoUed. 

(b)  Del)»s  due  ASCS  or  CCC  may  be 
coiiected  by  administrative  offset  from 
amounts  payable  by  ASCS  when:  (1) 
The  debtor  has  been  provided  written 
notification  of  the  basis  and  amount  of 
the  debt  and  has  been  given  an 
opportunity  to  make  payment.  Such 
written  notification  and  opportunity 
includes  notice  of  the  right  to  pursue  an 
administrative  appeal  in  accordance 
1%-ith  part  780  of  this  chapter  or  any 
other  applicable  appeal  procedures,  if 
not  previously  provided; 

(2)  The  debtor  has  been  provided  an 
opportunity  to  request  to  inspect  and 
copy  the  rt^cords  of  ASCS  related  to  the 
debt; 

(3)  TTie  debtor  has  been  given  the 
opportunity  to  enter  into  a  written 
agreement  which  is  acceptable  to  ASCS 
for  repayment  of  the  debt; 

(4)  The  debtor  has  been  notified  in 
writing  that  the  debt  will  be  collected  by 
administratiNTe  offset  if  not  paid:  and 

(5)  The  deln  has  not  been  delinquent 
for  more  than  ten  years  or  legal  action 
to  enforce  the  debt  has  not  been  barred 
by  an  applicable  period  of  limitation, 
whichever  is  later. 

(c)  Administrative  offset  shall  also  be 
effected  against  amounts  payabie  by 
ASCS: 

(1)  When  requested  or  approved  by 
the  Department  of  Justice;  or 

(2)  When  a  person  is  indebted  under 
a  judgment  in  favor  of  ASCS  or  the 
United  Slates. 

(d)  A  pa>  ment  due  any  person  may  be 
offset  when  there  is  a  breach  of  a 
contract  or  a  violation  of  ASCS  program 
requirements,  and  offset  is  considered 
necessary  by  ASCS  to  protect  the 
financial  interests  of  the  Covenunent. 

(e)  ASCS  may  effect  administrative 
offset  against  a  payment  to  be  made  to 
a  debtor  prior  to  completion  of  the 
procedures  required  by  paragraphs 
(b)(1)  through  (b)(4)  of  this  section  if:  (1) 
Failure  to  take  the  offset  would 
substantially  prejudice  A.SCS'  ability  to 
collect  the  debt;  and 

(2)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit  the 
completion  of  those  procedures. 


(f)  (1)  Judgments  in  favor  of  the 
I  .nilcni  States  may  be  offset  against  any 
amounts  payable  by  ASCS  based  on 
information  provided  by  or  obtained 
from  the  Department  of  Justice.  Debts 
due  any  agency  other  than  ASCS  which 
have  not  been  reduced  to  judgment  shall 
be  offset  against  amounts  payable  by 
.■\.SCS  tn  a  debtor  when  an  agency  of  the 
U.S.  C»ovemment  has  submitted  a 
written  request  for  offset  which  is 
mailed  or  hand-delivered  to  the 
appropriate  ASCS  State  office,  Kansas 
City  Financial  Management  Office, 
Kansas  City  Management  Office,  or 
Kansas  Gty  Commodity  Of>ice.  Suti 
vsTitten  request  must;  (i)  Bear  the 
sicnature  of  an  authorized 
representative  of  the  requesting  agency; 

(ii)  Include  a  certification  that  all 
requirements  of  the  law  and  the 
regulations  for  collection  of  the  debt  and 
for  requesting  offset  have  been  complied 
with; 

(iii)  State  the  name,  address 
(including  county),  and.  where  legally 
available,  the  Social  Security  oumber  or 
employer  ID  number  of  the  debtor,  and 
a  brief  description  of  the  basis  of  the 
debt,  including  identification  of  the 
judgment,  if  any; 

(iv)  State  the  amount  of  the  debt 
separately  as  to  principal,  interest, 
penalties,  and  administrative  costs. 
interest,  if  any.  shall  be  computed  on  s 
daily  basis  to  a  date  shown  in  the 
request.  The  amount  to  be  offset  shall 
not  exceed  the  principal  sum  owed  by 
the  debtor,  plus  interest  computed  in 
accordance  with  the  request,  and  any 
late  payment  intert;st,  penalties  and 
administrative  costs  that  have  been 
assessed; 

(v)  Certify  that  the  debtor  has  not  filed 
for  bankruptcy.  If  the  debtor  has  filed 
for  bankruptcy,  a  copy  of  the  order  of 
the  bankruptcy  court  relieving  the 
agency  from  the  automatic  stay  must  be 
included;  and 

(vi)  State  the  name,  address,  and 
telephone  number  of  a  contact  person 
within  the  agency  and  the  address  to 
which  payment  should  be  sent. 

(2)  Unless  prohibited  by  law.  the  head 
of  an  agency,  or  a  designee,  may  defer 
or  subordinate  in  whole  or  in  part  the 
right  of  the  agency  to  recover  through 
offset  all  or  part  of  any  indebtedness  to 
such  agency,  or  may  withdraw  a  request 
for  offset.  Notice  of  such  action  must  be 
sent  to  the  appropriate  ASCS  office. 

(g)(1)  After  ASCS  has  complied  with 
the  provisions  of  this  part,  ASCS  may 
reque<>t  other  agencies  of  the 
Government  to  oflset  amounts  payable 
by  them  to  persons  indebted  to  ASCS. 
(2)  In  the  case  of  a  request  to  IRS  for 
a  fax  refund  oH^set.  the  provisions  at 
§792.19  shall  apply. 
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(h)  (1)  Debts  shall  be  collected  by 
offset  in  the  following  order  of  priority 
without  regard  to  the  date  of  the  request 
for  such  collection: 

(i)  Debts  to  ASCS. 

(ii)  Debts  to  other  agencies  of  USDA 
as  determined  by  ASCS. 

(iii)  Debts  to  other  government 
agencies  as  determined  by  ASCS. 

(2)  In  the  case  of  multiple  debts 
involving  the  same  debtor,  ASCS  may, 
at  its  discretionr  deviate  from  the  usual 
order  of  priority  in  applying  recovered 
amounts  to  debts  owed  other  agencies 
when  con.^idered  to  be  in  the 
Government's  best  interest.  Such 
decision  shall  be  made  by  ASCS  based 
on  the  facts  and  circumstances  of  the 
particular  case. 

(i)  Amounts  recovered  by  offset  for 
ASCS  and  CCC  debts  but  later  found  not 
to  be  owed  to  tlie  Government  shall  be 
promptly  refunded. 

(j)  The  debtor  shall  be  notified 
whenever  any  offset  action  has  been 
taken. 

(k)  Offsets  made  pursuant  to  this 
section  shall  not  deprive  a  debtor  of  any 
right  he  or  she  might  otherwise  have  to 
contest  the  debt  involved  in  the  offset 
action  either  by  administrative  appeal  or 
by  legal  action. 

(1)  Any  action  authorized  by  the 
provisions  of  this  section  may  be  taken 
against  am.ounts  payable  to  a  debtor 
who  operates  under  more  than  one 
name,  provided  there  is  identical 
ownership,  or  ASCS  determines  that  the 
debtor  has  established  an  entity  for  the 
purpose  of  avoiding  the  payment  of  the 
claim  or  debt. 

(m)  The  amount  to  be  offset  shall  not 
exceed  the  actual  or  estimated  amount 
of  the  debt,  including  interest, 
administrative  charges,  and  penalties, 
unless  the  Department  of  Justice 
requests  that  a  larger  specified  amount 
be  offset. 

(n)  Offset  action  will  not  be  taken 
against  payments  when:  (l)  A  debt  has 
been  discharged  as  provided  in  §  792.16. 

(2)  ASCS  determines  such  action  will 
unduly  interfere  with  the  administration 
of  an  .ASCS  or  CCC  program. 

(3)  The  debt  hus  been  delinquent  for 
more  than  ten  years  or  legal  action  to 
enforce  the  debt  duo  ASCS  is  barred  by 
an  applicable  period  o''  limitation. 
whichever  is  later. 

§  792.8    Priorities  of  offsets  versus 
assignments. 

(a)  No  amounts  payable  to  a  dtb'.or  by 
ASCS  shall  be  paid  to  an  assignee  until 
there  ha\p  been  collected  any  amounts 
owed  by  the  debtor  except  as  provided 
in  this  section. 

(b)  A  payment  which  is  assigned  in 
accordance  with  part  1404  of  this  title 


by  execution  of  Form  CCC-36  shall  be 
subject  to  offset  for  any  debt  owed  to 
-ASCS  or  CCC  or  any  judgment  in  favor 
of  the  United  States  without  regard  to 
the  date  notice  of  assignment  was 
accepted  by  ASCS  or  CCC. 

(c)  A  payment  which  is  assigned  in 
accordance  with  part  1404  of  this  title 
by  execution  of  Form  CCC-252  shall  be 
offset:  (1)  Against  any  debt  of  the 
assignor  entered  on  the  debt  record  of 
the  applicable  ASCS  office  prior  to  the 
filing  of  such  form  with  ASCS  or  CCC. 
or 

(2)  At  anytime,  regardless  of  the  date 
of  filing  of  such  form  with  ASCS  or 
CCC,  if  the  debt  which  is  the  basis  for 
the  offset  arises  from  a  judgment  in 
favor  of  the  United  States,  or  under  the 
same  contract  under  which  the  payment 
is  eemed  by  the  assignor. 

(d)  With  respect  to  all  other  Federal 
agencies,  offset  shall  be  made  of  any 
amounts  due  any  other  Federal  agency 
which  have  not  been  reduced  to 
judgment,  and  which  are  entered  on  the 
debt  record  of  the  appropriate  ASCS 
office  prior  to  the  date  the  notice  of 
assignment  was  accepted  by  ASCS  or 
CCC 

(e)  Any  amount  due  and  payable  to 
the  assignor  which  remains  after 
deduction  of  amounts  paid  to  the 
assignee  shall  be  available  for  offset. 

§792.9    Wittiholdlng. 

(a)  Withholding  of  a  payment  prior  to 
the  completion  of  an  applicable  offset 
procedure  may  be  made  from  amounts 
payable  to  a  debtor  by  ASCS  to  ensure 
that  the  interests  of  ASCS  and  the 
United  States  will  be  protected  as 
provided  in  this  section. 

(b)  A  payment  may  be  withheld  to 
protect  the  interests  of  ASCS  or  the 
United  States  only  if  ASCS  determines 
that:  (1)  There  has  been  a  serious  breach 
of  contract  or  violation  of  program 
reqpiirements  and  the  withholding 
action  is  considered  necessary  to  protect 
the  financial  interests  of  ASCS; 

(2)  There  is  substantial  evidence  of 
violations  of  criminal  or  civil  frauds 
statutes  and  criminal  prosecution  or 
civil  frauds  action  is  of  primary 
importance  to  program  operations  of 
ASCS; 

(3)  Prior  experience  with  the  debtor 
indicates  that  collection  will  be  difficuh 
if  amounts  payable  to  the  debtor  are  not 
withheld; 

(4)  There  is  doubt  that  the  debtor  will 
be  financially  able  to  pay  a  judgment  en 
the  claim  of  ASCS; 

(5)  The  facts  available  to  ASCS  are 
i!i3i.fficient  to  determine  the  amount  to 
be  offset  or  the  proper  payee; 

(6)  A  judgment  on  a  claim  of  ASCS 
has  been  obtained;  or 


(7)  Such  action  has  been  requested  by 
the  Department  of  Justice. 

(c)  Except  for  debts  due  ASCS  or  CCC, 
withholding  action  by  ASCS  on 
amounts  payable  to  debtors  of  other 
Government  agencies  may  not  be  made 
unless  requested  by  the  E)epartment  of 
Justice. 

§  792. 1 0    Late  payment  Interest,  penalty 
and  administrative  charges. 

(a)  Late  payment  interest  provisions  of 
this  section  shall  not  apply: 

(1)  To  debts  owed  by  Federal  agencies 
and  State  and  local  governments. 
Interest  on  debts  owed  by  such  entities 
shall  be  charged  to  the  extent  authorized 
under  the  common  law  or  applicable 
statutory  authority. 

(2)  If  an  applicable  statute,  regulation, 
agreement,  or  contract  either  prohibits 
the  charging  of  such  interest  or  specifies 
the  interest  or  charges  applicable  to  the 
debt  involved; 

(3)  If  the  late  payment  interest  is 
waived  by  ASCS  in  accordance  with 
§792.11.' 

(4)  To  administrative  charges  as  set 
forth  in  paragraph  (f)  of  this  section. 

(b)  ASCS  will  assess  late  payment 
interest  on  the  full  amount  of 
delinquent  debts.  For  purposes  of  this 
section,  the  term  "full  amount  of  the 
delinquent  debt"  means  the  sum  of  the 
principal,  accrued  program  interest,  and 
any  other  charges  which  are  otherwise 
due  and  owing  to  ASCS  on  the 
delinquent  debt  at  the  time  the  late 
payment  interest  is  assessed,  except  as 
provided  in  paragraphs  (a)(2)  and  (d)(3) 
of  this  section. 

(c)  The  late  payment  interest  shall  be 
expressed  as  an  annual  rate  of  interest 
which  ASCS  charges  on  delinquent 
debts.  The  late  payment  interest  rate 
shall  be  equal  to  the  higher  of  the 
Treasury'  Department's  current  value  of 
funds  rate  or  the  rate  of  interest  assessed 
under  the  Prompt  Payment  Act, 
determined  as  of  the  date  specified  in 
paragraphs  (d)[l)  and  (d)(2)  of  this 
section.  The  rate  of  interest  assessed 
under  the  Prompt  Payment  Act  was 
chosen  as  an  alternative  rate  to  ensure 
that  tlie  Government  would  recoup 
interest  at  a  rate  which  was  at  least  as 
high  as  that  which  it  pays  for  late 
payments. 

id)  (1)  When  a  debt  results  from  a 
statute,  regulation,  contract,  or  other 
ag'-eemont  with  specific  provisions  for 
hte  payment  interest  and  payment  due 
date,  late  payment  interest  shall  accrue 
on  the  amount  of  the  debt  from  the  first 
day  the  debt  became  delinquent,  unless 
otherwise  pro\ided  by  statute. 

(2)  Witii  respect  to  debts  not  resulting 
from  a  statute,  regulation,  contract,  or 
agreement  containing  specific 
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provisions  for  late  payment  interest  and 
payment  due  date,  late  payment  interest 
shall  begin  to  accrue  from  the  date  on 
which  notice  of  the  debt,  including 
notice  of  late  payment  interest,  is  first 
mailed  or  hand-delivered  to  the  debtor. 

(3)  The  rate  of  late  pa>-ment  interest 
initially  assessed  will  be  fixed  for  the 
duration  of  the  indebtedness,  except 
when  a  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement.  ASCS  may  then 
set  a  new  rate  of  interest  which  reflects 
the  late  pa\-ment  interest  rate  in  effect 
at  the  time  the  new  agreement  is 
executed.  All  charges  which  accrued, 
but  which  were  not  collected  under  the 
defaulted  agreement,  shall  be  added  to 
the  principal  to  be  paid  under  a  new- 
repayment  agreement. 

(4)  The  late  payment  interest  on 
delinquent  debts  will  accrue  on  a  daily 
basis. 

(e)  Except  as  specified  in  paragraph 
(a)(2)  of  this  section,  a  penalty  charge  of 
three  (3)  percent  per  annum  will  be 
assessed  on  any  portion  of  a  debt  which 
remains  unpaid  ninety  (90)  days  after 
the  date  described  in  paragraph  (d)(1)  or 
(d)(2)  of  this  section,  if  no  repayment 
schedule  satisfactor>'  to  ASCS  has  been 
agreed  upon.  Such  penalty  charge  will 
be  assessed  retroactively  from  the  date 
late  payment  interest  began  to  accrue 
and  applied  on  a  daily  basis.  Such  rate 
shall  continue  to  accrue  until  the 
delinquent  debt  has  been  paid. 

(f)  ASCS  shall  assess  as  administrative 
charges  the  additional  costs  of 
processing  delinquent  debts  against  the 
debtor,  to  the  extent  such  costs  are 
attributable  to  the  delinquency.  Such 
costs  include,  but  are  not  limited  to, 
costs  incurred  in  obtaining  a  credit 
report,  costs  of  employing  commercial 
firms  to  locate  debtor,  costs  of 
employing  contractors  for  collection 
services,  costs  of  selling  collateral  or 
property  to  satisfy  the  debt. 

(g)  when  a  debt  is  paid  in  partial  or 
installment  payments,  payments  will  be 
applied  first  to  administrative  charges, 
second  to  the  penalty  charge  assessed  in 
accordance  with  paragraph  (e)  of  this 
section  and  late  payment  interest,  and 
third  to  outstanding  principal. 

§  792.1 1    Waiver  of  late  payment  Interest, 
penalty  charge  and  administrative  charges. 

(a)  ASCS  shall  waive  the  collection  of 
late  payment  interest  and  administrative 
charges  on  a  debt  or  any  portion  of  a 
debt  which  is  paid  within  30  days  after 
the  date  on  which  late  payment  interest 
began  to  accrue. 

(d)  ASCS  may  waive  the  assessment 
and  collection  of  all  or  a  portion  of  the 
penalty  charge  on  debts  which  are 
appealed  in  accordance  with  7  CFR  part 


780  or  other  applicable  appeal 
procedures  from  either  the  date  of  the 
appeal  or  the  date  such  interest  began  to 
accrue,  whichever  is  later,  until  the  date 
a  final  administrative  determination  is 
issued.  Such  waiver  shall  not  apply  for 
any  delay  due  to:  (1)  The  appellant's 
request  for  a  postponement  of  the 
scheduled  hearing: 

(2)  The  appellant's  request  for  an 
additional  time  following  the  hearing  to 
present  additional  information  or  a 
written  closing  statement:  or 

(3)  The  appellant's  failure  to  timely 
present  information  to  the  reviewing' 
authority. 

(c)  Assessment  and  collection  of  late 
payment  interest,  the  penalty  charge 
and  administrative  charges  under  this 
part  may  be  waived  by  ASCS  in  full,  or 
in  part,  if  it  is  determined  by  the 
Controller,  ASCS,  or  his  or  her  designee, 
that  such  action  is  in  the  best  interest  of 
ASCS. 

§792.12    Administrative  appeal. 

If  the  opportunity  to  appeal  the 
determination  has  not  previously  been 
provided  under  part  24  of  this  title  or 
part  780  of  this  chapter  or  any  other 
appeal  procedure,  a  debtor  may  obtain 
an  administrative  review  under  part  780 
of  this  chapter,  or  other  applicable 
appeal  procedures,  of  ASCS' 
determination  concerning  the  existence 
or  amount  of  a  debt,  if  a  request  is  filed 
with  the  authority  who  made  the 
determination  within  15  days  of  the 
date  of  ASCS'  initial  demand  letter, 
unless  a  longer  period  is  specified  in  the 
initial  demand  letter. 

§792.13    Additional  administrative 
collection  action. 

Nothing  contained  in  this  part  shall 
preclude  the  use  of  any  other 
administrative  or  contractual  remedy 
which  may  be  available  to  ASCS  to 
collect  debts  owed  to  the  Government. 

§  792.1 4    Contact  with  debtor's  employing 
agency. 

When  a  debtor  is  employed  by  the 
Federal  Government  or  is  a  member  of 
the  military-  establishment  or  the  Coast 
Guard,  and  collection  by  offset  carmot 
be  accomplished  in  accordance  with  5 
U.S.C.  5514,  ASCS  may  contact  the 
employing  agency  to  arrange  for 
payment  of  the  debt  by  allotment  or 
otherw-ise,  in  accordance  with  section 
206  of  Executive  Order  No.  11222,  May 
8,  1965,  30  FR  6469. 3  CFR, 1964-1965 
Comp.,  p  306. 

§  792. 1 5    Prior  provision  of  rights  with 
respect  to  debt 

ASCS  will  not  provide  an 
administrative  appeal  with  respect  to 
issues  which  were  raised  or  should  have 


been  raised  at  any  administrative  review- 
requested  by  the  debtor  as  provided 
under  another  statute  or  regulation 
before:  (a)  Effecting  administrative 
offset : 

(b)  Referring  the  debt  to  private 
collection  or  credit  reporting  agencies; 

(c)  Referring  the  debt  for  salary-  offset 
against  the  current  pay  of  a  present  or 
former  Government  emplovee;  or 

(d)  Referring  the  debt  to  IRS  for  tax 
refund  offset. 

§  792. 1 6    Discharge  of  debts. 

(a)  Except  as  required  by  other 
applicable  regulation  or  statute,  a  debt 
or  part  thereof  owed  ASCS  shall  be 
discharged  with  the  concurrence  of  the 
Department  of  Justice,  if  applicable,  and 
the  records  and  accounts  on  that  debt 
closed  in  the  following  situations:  (1) 
When  an  obligation  or  part  thereof  is 
discharged  in  bankruptcy; 

(2)  When  an  obligation  or  part  thereof 

•  is  the  subject  of  a  final  judgment  entered 
by  a  court  of  competent  jurisdiction 
which  is  adverse  to  ASCS  and  no  appeal 
will  be  taken  by  ASCS; 

(3)  When  a  debt  or  part  thereof  is 
compromised  and  paid,  the  amount  of 
such  compromise; 

(4)  When  collection  of  a  debt  by 
administrative  offset  is  barred  in 
accordance  with  §  792.7(b)(5). 

(b)  Debts  discharged  in  accordance 
with  this  section  may  be  reported  to  the 
Internal  Revenue  Service  pursuant  to 
§792.20. 

§  792. 1 7    Referral  of  delinquent  debts  to 
credit  reporting  agencies. 

(a)  This  section  specifies  the 
procedures  that  will  be  followed  by 
ASCS  and  the  rights  that  will  be 
afforded  to  debtors  when  ASCS  reports 
delinquent  debts  to  credit  reporting 
agencies. 

(b)  Before  disclosing  information  to  a 
credit  reporting  agency  in  accordance 
with  this  part,  ASCS  shall  review  the 
claim  and  determine  that  it  is  vafid  and 
delinquent. 

(c)  Before  a  debt  may  be  referred  to  a 
credit  reporting  agency,  the  debtor  must 
be  notified,  pursuant  to  §  792.4,  of 
ASCS'  intent  to  make  such  a  report. 
Such  notification  shall  include:  (1) 
ASCS'  intent  to  disclose  to  a  credit 
reporting  agency  that  the  debtor  is 
responsible  for  the  debt,  and  that  such 
disclosure  will  be  made  not  less  than  60 
days  after  notification  to  such  debtor. 

(2)  The  information  intended  to  be 
disclosed  to  the  credit  reporting  agency 
under  paragraph  (g)(1)  of  this  section. 

(3)  The  debtor's  right  to  enter  a 
repayment  agreement  on  the  debt, 
including,  at  the  discretion  of  ASCS, 
installment  payments,  and  that  if  such 
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an  agreement  is  reached,  the  debt  will 
not  be  referred  to  a  credit  reporting 
agency. 

(4)  The  debtor's  right  to  review  of  this 
action  in  accordance  with  paragraph  (i) 
of  this  section. 

^d)  The  debtor  shall  be  notified,  in 
writing  at  the  debtor's  last  known 
address,  when  ASCS  has  reported  any 
delinquent  debt  to  a  credit  reporting 
agency. 

(e)  (1)  ASCS  shall  notify  each  credit 
reporting  agency  to  which  an  original 
disclosure  of  delinquent  debt 
information  was  made  of  any  substcuitial 
change  in  the  condition  or  amount  of 
the  claim. 

(2)  ASCS  shall  promptly  verify-  or 
correct,  as  appropriate,  information 
about  the  debt  on  request  of  a  credit 
reporting  agency.  The  records  of  the 
debtor  shall  reflect  any  correction 
resulting  from  such  request. 

(f)  Information  reported  to  a  credit 
reporting  agency  on  delinquent  debts 
shall  be  derived  from  the  system  of 
records  maintained  by  ASCS. 

(g)  ASCS  shall  limit  delinquent  debt 
information  disclosed  to  credit  reporting 
agencies  to:  (1)  The  name,  address, 
taxpayer  identification  number,  and 
other  information  necessary  to  establish 
the  identity  of  the  debtor; 

(2)  The  amount,  status,  and  history  of 
the  claim;  and 

(3)  The  program  under  which  the 
claim  arose. 

(h)  Reasonable  action  shall  be  taken  to 
locate  a  debtor  for  whom  ASCS  does  not 
have  a  current  address  before  reporting 
delinquent  debt  information  to  a  credit 
reporting  agency. 

(i)  (1)  Before  disclosing  delinquent 
debt  information  to  a  credit  reporting 
agency,  ASCS  shall,  upon  request  of  the 
debtor,  provide  for  a  review  of  the  debt 
in  accordance  with  §  792.12.  This 
review  shall  only  consider  defenses  or 
arguments  which  were  not  available  or 
could  not  have  been  available  at  any 
previous  appeal  proceeding  permitted 
under  §792.12. 

(2)  Upon  receipt  of  a  request  for 
review  within  30  days  from  the  date  of 
notice  to  the  debtor  of  intent  to  refer 
delinquent  debt  information  to  a  credit 
reporting  agency,  ASCS  shall  suspend 
its  schedule  for  disclosure  to  a  credit 
reporting  agency  until  a  final  decision 
regarding  the  appropriateness  of 
disclosure  to  a  credit  reporting  agency  is 
made. 

(3)  Upon  completion  of  the  review, 
the  reviewing  official  shall  transmit  to 
the  debtor  a  written  notification  of  the 
decision.  If  appropriate,  the  debtor  shall 
be  notified  of  the  scheduled  date  on  or 
after  which  the  debt  will  be  refeaed  to 
the  credit  reporting  agency.  The  debtor 


wijl  also  be  notified  of  any  changes  from 
the  initial  notification  in  the 
information  to  be  disclosed. 

(j)  (1)  In  accordance  with  guidelines 
established  by  the  Administrator,  ASCS, 
the  responsible  claims  official  shall 
report  to  credit  reporting  agencies 
delinquent  debt  information  specified  in 
paragraph  (g)  of  this  section. 

(2)  The  agreements  entered  into  by 
USD  A  and  credit  reporting  agencies 
shtll  provide  the  necessary  assurances 
to  ASCS  that  the  credit  reporting 
agencies  to  which  information  will  be 
provided  are  in  compliance  with  the 
provisions  of  all  the  laws  and 
regulations  of  the  United  States  relating 
to  providing  credit  information. 

(3)  ASCS  shall  not  report  delinquent 
debt  information  to  credit  reporting 
agencies  when:  (i)  The  debtor  has 
entered  a  repayment  agreement  covering 
the  debt  with  ASCS,  and  such 
agreement  is  still  valid;  or 

(ii)  ASCS  has  suspended  its  schedule 
for  disclosure  of  delinquent  debt 
information  pursuant  to  paragraph  (i)(2) 
of  this  section. 

(k)  Disclosures  made  under  this 
section  shall  be  in  accordance  with  the 
requirements  of  the  Privacy  Act,  as 
amended  (5  U.S.C.  552a). 

(1)  The  provisions  of  paragraphs  (a) 
through  (k)  of  this  section  apply  to 
commercial  debts  owed  by  farm 
producers  and  all  personal  debts.  All 
commercial  debts  owed  by  debtors  other 
than  farm  producers  may  be  reported  to 
credit  reporting  agencies  without 
following  the  provisions  of  paragraphs 
(a)  through  (k)  of  this  section. 


§792.18 
Justice. 


Referral  of  debts  to  Department  of 


(a)  Debts  that  exceed  SlOO.000.00 
exclusive  of  interest,  penalties,  and 
administrative  charges,  or  such  higher 
amount  as  may  be  prescribed,  shall  be 
referred  to  the  Department  of  Justice 
before  they  can  be  discharged. 

fb)  Debts  which  cannot  be 
compromised  or  on  which  collection 
action  cannot  be  suspended  or 
terminated,  may  be  referred  to  the 
Department  of  Justice  for  collection 
action.  Claims  of  less  than  S600.00 
exclusive  of  interest,  penalties,  and 
administrative  costs  will  not  be  referred 
to  the  Department  of  Justice  unless: 

(1)  Referral  is  important  to  a 
significant  enforcement  policy,  or 

(2)  The  debtor  not  only  has  the  clear 
ability  to  pay  the  claim,  but  the 
Government  can  effectively  enforce 
paiyment,  having  due  regard  for  the 
exemptions  available  to  the  debtor 
under  State  and  Federal  law  and  the 
judicial  remedies  available  to  the 
Government. 


§792.19    Referral  of  deMnqiMfrt debts  to 
IRS  for  tax  refund  offset 

ASCS  may  refer  legally  enforceable 
delinquent  debts  to  IRS  to  be  ofEset 
against  tax  refunds  due  to  debtors  under 
26  U.S.C.  6402.  in  accordance  with  the 
provisions  of  31  U.S.C.  3720Aand 
Treasury  Department  regulations. 


§792.20 
IRS. 


Reporting  discharged  debts  to 


(a)  In  accordance  with  IRS 
regulations,  ASCS  may  report  to  IRS  as 
discharged  debts  on  IRS  Form  1099-G 
the  amounts  specified  in  paragraph  (b) 
of  this  section. 

(b)  The  following  discharged  debts 
may  be  reported  to  IRS:  (1)  Tlje  amount 
of  a  debt  discharged  under  a 
compromiseagreement  between  ASCS 
and  the  debtor,  except  for  compromises 
made  due  to  doubt  about  the 
Government's  ability  to  prove  its  case  in 
court  for  the  full  amoimt  of  the  debt. 

(2)  The  amount  of  a  debt  discharged 
by  the  nmning  of  the  statutory  period  of 
limitation  for  collecting  the  debt  by 
administrative  offset  specified  in  31 
U.S.C.  3716. 

§792.21    Referral  of  debts  to  privats 
collection  agencies. 

If  ASCS'  collection  efforts  have  been 
unsuccessful  after  90  days  from  the  date 
of  deUnquency.  the  head  of  the  agency 
or  his  designee  may  enter  into  a  contract 
with  any  person  or  organization,  under 
such  terms  and  conditions  as  the  head 
of  the  agency  or  his  designee  considers 
appropriate  for  collection  services  to 
recover  debts  owed  to  ASCS. 

§  792.22    Collection  and  compromise. 

The  Administrator,  ASCS,  or  his 
designee  may  compromise  any  claim  of 
the  Government  of  not  more  than 
$100,000.00  exclusive  of  interest, 
penalties,  and  administrative  charges,  or 
such  higher  amount  as  may  be 
prescribed,  that  has  not  been  referred  to 
another  executive  or  legislative  agency 
for  further  collection  action. 

Signed  af  Washington.  DC.-on  March  28, 
1994. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Consen-ation  Senice. 
IFR  Doc.  94-8089  Filed  4-4-94;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV94-91&-1-IFR] 

Nectarines  and  Peaches  Grown  in 
California;  Revision  of  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  revises  the  handling 
requirements  for  California  nectarines 
and  peaches  by  expanding  the 
regulatory  periods  and  by  modifying  the 
grade,  maturity,  size,  container,  and 
pack  requirements  for  fresh  shipments 
of  these  fruits,  beginning  with  1994 
season  shipments.  This  rule  enables 
handlers  to  continue  shipping  fresh 
nectarines  and  peaches  meeting 
consumer  needs  in  the  interest  of 
producers,  handlers,  and  consumers  of 
these  fruits. 

DATES:  Effective  April  1,  1994. 
Comments  which  are  received  by  May  5, 
1994  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  (202)  720-5331;  or  Terry 
Vawter,  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California.  93721; 
telephone:  (209)  487-5901. 
SUPPt.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  917 
(7  CFR  parts  916  and  917)  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  California,  hereinafter  referred 
to  as  the  orders.  The  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 


U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  v«ll  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  about  300  California 
nectarine  and  peach  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  about  1,800  producers  of 
these  fruits  in  Cahfomia.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
majority  of  these  handlers  and 


producers  may  be  classified  as  small 
entities. 

The  Nectarine  Administrative 
Committee  (NAC)  recommended  that 
the  handling  requirements  for  California 
nectarines  be  revised,  and  the  Peach 
Commodity  Committee  (PCC) 
recommended  that  the  handling 
requirements  for  California  peaches  be 
revised.  These  committees  meet  prior  to 
and  during  each  season  to  review  the 
rules  and  regulations  effective  on  a 
continuous  basis  for  California 
nectarines  and  peaches  under  the 
orders.  These  committee  meetings  are 
open  to  the  public,  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  E)epartment  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Regulatory  Periods  (Nectarines) 

Under  §916.350.  Cahfomia  Nectarine 
Container  and  Pack  Regulation  (7  CFR 
916.350).  ft^sh  nectarine  shipments  are 
regulated  by  container  and  pack  during 
the  period  April  15  through  October  31 
each  year.  Under  §  916.356.  California 
Nectarine  Grade  and  Size  Regulation  (7 
CFR  916.356.  as  amended  at  58  FR  8534. 
February  16,  1993.  and  58  FR  29099, 
May  19. 1993).  fresh  nectarine 
shipments  are  also  regulated  by  grade, 
maturity,  and  size,  during  the  period 
April  15  through  October  31  each  year. 
These  regulations  are  effective  on  a 
continuing  basis  subject  to  amendment, 
modification,  or  suspension  by  the 
Secretary. 

This  rule  amends  paragraph  (a)  in 
§916.350  and  paragraph  (a)  in  §916.356 
to  change  the  regulatory  periods  in  each 
of  these  sections  to  April  1  through 
October  31  each  year,  so  that  all 
nectarine  shipments  made  each  season 
are  covered  by  these  regulatory 
requirements.  Correspondingly, 
paragraph  (a)(7)  of  §  916.356  is  revised 
to  change  the  beginning  date  of  the 
regulatory  requirements  to  April  1  from 
April  15  each  year.  Handlers  ship  fresh 
nectarines  during  the  April  1 — April  15 
period  when  the  harvest  season  begins 
early.  The  NAC  unanimously 
recommended  this  change. 

Container  and  Pack  Requirements 

(Nectarines) 

Section  916.350  specifies  container 
and  pack  requirements  for  fi^sh 
nectarine  shipments.  Paragraph 
(a)(4)(iv)  of  §  916.350  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
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containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
maximum  number  of  nectarines  in  a  16- 
pound  sample  for  each  tray-pack  size 
designation.  This  rule  revises  paragraph 
(a)(4)(iv)  of  §  916.350  by  modifying 
Table  1  to  specify  weight-count 
standards  for  early-season  and  mid- 
season  nectarine  varieties,  and  adding  a 
new  Table  2  to  specify  weight-count 
standards  for  late-season  nectarine 
varieties. 

The  NAC  recommended  these  revised 
container  marking  requirements  for 
nectarines  after  a  comprehensive  review 
of  the  appropriate  size  pack-count 
relationships  between  the  tray-pack 
containers  and  loose-filled  or  tight-filled 
containers  for  all  nectarine  varieties. 
The  revised  provisions  more  precisely 
reflect  the  characteristics  of  different 
varieties  of  fruit  during  the  course  of  the 
season. 

This  rule  also  revises  §  916.350  by 
adding  a  proviso  to  paragraph  (a)(4)(iv), 
and  revises  §  916.356  by  redesignating 
current  paragraph  (b)  as  (c)  and  adding 
a  new  paragraph  (b)  to  that  section. 
These  revisions  specify  the  procedure  to 
be  used  in  determining  whether 
nectarines  meet  the  minimum  size 
requirements  specified  for  each  size 
category  in  this  section  when  applying 
the  16-pound  sample  requirements. 
Under  this  procedure,  a  sample 
consisting  of  one-half  of  the  number  of 
fruit  specified  for  a  16-poimd  sample  for 
a  particular  size  category  shall  be  used, 
provided  such  sample  weighs  at  least  8 
pounds.  When  one-half  the  specified 
number  of  fruit  in  a  sample  results  in  a 
number  ending  with  one-half  a  fruit,  the 
smaller  full  number  of  fruit  is  used  to 
determine  the  sample  weight.  If  a 
sample  fails  with  respect  to  minimum 
size  requirements  on  the  basis  of  an  8- 
pound  sample,  a  full  16-pound  sample 
must  be  used  to  determine  if  the  fruit 
meets  minimimi  size  requirements. 

The  NAC  recommended  this  sampling 
procedure  change  after  determining  that 
the  size  of  nectarines  could  be 
adequately  determined  by  using  an  8- 
pound  sample  in  most  instances,  and 
finding  that  application  of  this 
procedure  would  reduce  inspection 
time  and  inspection  costs. 

Maturity  Requirements  (Nectarines) 

Section  916.356  specifies  maturity 
guides  for  fresh  nectarines  in  paragraph 
(a)(l)(i),  including  Table  1,  for  fruit 
being  inspected  and  certified  as  meeting 
the  maturity  requirements  for  "well 
matured"  fruit.  Such  maturity  guides 
(e.g.,  color  chips)  are  specified  in  Table 
1  of  §  916.356  for  nectarines.  This  rule 
revises  Table  1  of  paragraph  (a)(l)(i]  of 
§  916.356  for  nectarines  to  add  maturity 


guides  for  18  nectarine  varieties  and  to 
change  the  maturity  guide  for  two 
nectarine  varieties. 

The  NAC  recommended  these 
maturity  guide  changes  for  these 
nectarine  varieties  based  on  a 
continuing  review  of  their  individual 
maturity  characteristics,  and  the 
identification  of  the  appropriate  color 
chip  corresponding  to  the  "well 
matured"  level  of  maturity  for  such 
varieties. 

Size  Requirements  (Nectarines) 

Section  916.356  specifies  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2)  through  (a)(9).  This 
rule  revises  §  916.356  to  establish 
variety-specific  size  requirements  for 
seven  nectarine  varieties  that  were 
produced  in  commercially  significant 
quantities  of  more  than  10,000  packages 
for  the  first  time  during  the  1993  season. 
Paragraph  (a)(3)  is  revised  to  include  the 
May  Kist  variety;  and  paragraph  (a)(6)  of 
§  916.356  is  revised  to  include  the 
Arctic  Rose,  Del  Rio  Rey,  Kay  Diamond, 
Lata  Red  Jim,  Prima  Diamond,  and  Red 
Clen  varieties. 

This  rule  also  revises  §  916.356  to 
remove  five  nectarine  varieties  from  the 
variety-specific  size  requirements 
specified  in  the  section,  because  less 
than  5,000  packages  of  each  of  these 
varieties  were  produced  during  the  1993 
season.  Paragraph  (a)(4)  of  that  section 
is  revised  to  remove  the  Apache  and 
Early  May  Grande  nectarine  varieties; 
and  paragraph  (a)(6)  is  revised  to 
remove  the  Nectarine  #4,  Tasty  Free, 
and  9-86-04-87  nectarine  varieties. 
Nectarine  varieties  removed  from  the 
nectarine  variety-specific  list  become 
subject  to  the  non-hsted  variety  size 
requirements  specified  in  paragraphs 
(a)(7).  (a)(8),  and  (a)(9)  of  §916.356. 

This  rule  also  lowers  the  minimum 
size  requirement  for  the  Zee  Grand 
variety  by  permitting  as  many  as  88 
nectarines  to  be  packed  in  a  lug  box 
rather  than  84  nectarines,  and  as  many 
as  83  nectarines  when  packed  otherwise 
rather  than  75  nectarines.  This  is 
accomplished  by  reassigning  that 
variety  to  paragraph  (a)(4)  from 
paragraph  (a)(5)  in  §  916.356.  The  NAC 
recommended  this  change  based  on  a 
more  accurate  evaluation  of  this 
variety's  sizing  and  maturity 
characteristics. 

Further,  in  §916.356,  paragraphs 
(a)(6)(i)  and  (a)(9)(i)  are  revised  to 
permit  as  many  as  84  nectarines  to  be 
packed  in  a  No.  22D  standard  lug  box 
if  they  are  "well  matured",  and 
paragraphs  (a)(6)(ii)  and  (a)(9)(ii)  are 
revised  to  permit  as  many  as  75 
nectarines  in  a  16-pound  sample  if  they 
are  "well  matured".  These  changes 


permit  late-season  nectarine  varieties  to 
be  shipped  to  the  fresh  market  at  a 
slightly  smaller  size  than  In  past 
seasons,  if  they  meet  the  higher  "well 
matured"  maturity  standard.  The  higher 
maturity  standard  is  important  for  such 
smaller  size  fruit,  because  it  will  assure 
that  the  smaller  fruit  is  of  acceptable 
maturity  and  quality  to  be  shipped  to 
the  fresh  market  in  the  interest  of 
growers,  handlers,  and  consumers. 

In  addition,  this  rule  changes  the 
minimum  size  requirements  for  several 
varieties  of  nectarines  packed  in  loose- 
filled  and  tight-filled  containers  by 
revising  the  count-size  for  nectarines 
specified  in  paragraphs  (a)(2)(ii). 
(a)(3)(ii),  (a)(4)(ii).  (a)(5)(ii),  (a)(7)(ii). 
and  (a)(8)(ii).  These  size  changes 
correspond  to  the  weight-coimt  changes 
made  in  column  2  of  both  Table  1  for 
early-season  and  mid-season  nectarine 
varieties,  and  Table  2  for  late-season 
nectarine  varieties  cited  in  paragraph 
(a)(4)(iv)  of  §916.350. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  sizes  of  fruit.  This  rule 
is  designed  to  estabUsh  minimum  size 
requirements  for  fresh  nectarines 
consistent  with  expected  crop  and 
market  conditions. 

Regulatory  Periods  (Peaches) 

Under  §  917.442,  CaUfomia  Peach 
Container  and  Pack  Regulation  (7  CFR 
917.442),  fresh  CaUfomia  peach 
shipments  are  regulated  by  container 
and  during  the  period  April  15  through 
November  23  each  year.  Under 
§  917.459,  Cahfomia  Peach  Grade  and 
Size  Regulation  (7  CFR  917.459,  as 
amended  at  58  FR  32591,  June  11, 1993, 
and  58  FR  43499,  August  17, 1993), 
fresh  California  peach  shipments  are 
also  regulated  by  grade,  maturity,  and 
size  during  the  period  April  15  through 
November  23  each  year.  These 
regulations  are  effective  on  a  continuing 
basis  subject  to  amendment, 
modification,  or  suspension  by  the 
Secretary. 

This  rule  amends  paragraph  (a)  in 
§917.442  and  paragraph  (a)  in  §917.459 
to  change  the  regulatory  periods  in  each 
of  those  sections  to  April  1  through 
November  23  each  year,  so  that  ail 
peach  shipments  made  each  season  are 
covered  by  these  regulatory 
requirements.  Correspondingly, 
paragraph  (b)  of  §  917.459  is  revised  to 
change  the  beginning  date  of  the 
regulatory  requirements  to  April  1  from 
April  15  each  year.  Handlers  ship  fresh 
peaches  during  the  April  1-April  15 
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period  when  the  har\'est  season  begins 
early.  The  PCC  unanimously 
recommended  this  change. 

Container  and  Pack  Requirements 
(Peaches) 

Section  917.442  currently  specifit>s 
container  and  pack  requirements  for 
fresh  peach  shipments.  Paragraph 
(a)(4)(iv)  of  §917.442  specifies  the  tray 
pack  size  designations  which  must  be 
raairked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
mfa.Kimum  nijmber  of  pjeaches  in  a  16- 
pniund  sample  for  each  tray  pack  size 
designation.  This  rule  revises  paragraph 
(a)(4)(iv)  of  §917.442  by  modifying 
Table  1  to  specif)-  weight-count 
standards  for  early-season  and  mid- 
season  peach  varieties,  and  adding  a 
new  Table  2  to  specify  weight-covmt 
standards  for  late-season  peach 
varieties. 

The  PCC  recommended  these  revised 
container  marking  requirements  for 
peaches  after  a  comprehensive  review  of 
the  appropriate  size  pack-count 
relationships  between  the  tray-pack 
containers  and  loose-filled  or  tight-filled 
containers  for  all  peach  varieties.  The 
revised  provisions  more  precisely  reflect 
the  characteristics  of  different  varieties 
of  fruit  during  the  course  of  the  season. 

This  rule  also  revises  §  917.442  by 
adding  a  proviso  to  paragraph  (a)(4)(iv). 
and  njvises  §  917.459  by  redesignating 
cnirrent  paragraph  (d)  as  (e)  and  adding 
a  new  paragraph  (d)  to  that  section. 
These  revisions  specify  the  procedure  to 
bo  used  in  determining  whether  peaches 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  when  applying  the  16-pound 
sample  requirement.  Under  this 
procedure  a  sample  consisting  of  one- 
half  of  the  number  of  fruit  specified  for 
a  16-pound  sample  for  a  particular  size 
category-  shall  be  used,  provided  such 
sample  weighs  at  least  8  pounds.  When 
one-half  the  specified  number  of  fruit  in 
a  sample  results  in  a  number  ending 
with  one-half  a  fruit,  the  smaller  full 
number  of  fruit  is  used  to  determine  the 
sample  weight  If  a  sample  fails  with 
respect  to  minimum  size  requirements 
on  the  basis  of  an  6-pound  sample,  a  full 
16-pound  sample  must  be  used  to 
determine  if  the  fruit  meets  the 
minimum  size  requirements. 

The  PCC  recommended  this  samphng 
procedure  change  after  determining  that 
the  size  of  pe,aches  could  be  adequately 
determined  by  using  an  6-pound  sample 
in  most  instances,  and  finding  that 
application  of  this  procedure  would 
reduce  inspection  time  and  inspection 
costs. 


Grade  Requirements  (Peaches) 

Section  917.459  specifies  grade 
requirements  for  peaches  in  paragraph 
(a)(1).  requiring  peaches  shipped  fresh 
to  mi-et  the  requirements  of  the  US.  No 
1  grade.  This  rule  revises  paragraph 
(a)(1)  of  §  917.459  to  provide  an 
additional  25  percent  tolerance  for  fruit 
damaged  by  open  sutures,  but  not 
seriously  damaged,  in  addition  to  the  10 
percent  general  lot  tolerance  currently 
permitted  under  the  U.S.  No.  1  grade. 

The  PCC  recommended  this  change  to 
permit  handU-rs  to  ship  peaches  with 
additional  amounts  of  open  sutures. 
Open  sutures  ere  not  considered  to  be 
a  serious  grade  defect  since  they  affect 
only  the  appearance  of  the  finit  the 
open  suture  condition  occurs 
infrequently  in  peaches  and  is  most 
Ukely  due  to  unusual  weather  and 
climatic  conditions.  However,  this 
condition  can  cause  considerable 
economic  loss  to  growers  when  it  dues 
occur,  because  it  sometimes  affects  a 
large  portion  of  their  crop. 

Maturity  Requirements  (Peaches) 

Section  917.459  specifies  maturity 
guides  for  fresh  peaches  in  paragraph 
(n)( l)(i),  including  TABLE  I,  for  fruit 
being  inspected  and  certified  as  meeting 
the  maturity  requirements  for  "well 
matured"  fruit.  Such  maturity  guides   • 
(e.g.,  color  chips)  are  specified  in  Table 
1  of  §  91 7.459  for  peaches.  This  rule 
revises  Table  1  of  paragraph  (a)(l)(i)  of 
§917.459  for  peaches  to  add  maturity 
guides  for  19  peach  varieties  and  to 
change  the  maturity  guide  for  one  peach 
variety. 

The  PCC  recommended  these 
maturity  guide  changes  for  these  peach 
varieties  based  on  a  continuing  review 
of  their  individual  maturity 
characteristics,  and  the  identification  of 
the  appropriate  color  chip 
corresponding  to  the  "well  matured" 
level  of  maturity  for  such  varieties. 

Size  Requirements  (Peaches) 

Section  917.459  specifies  size 
requirements  for  ftesh  peaches  in 
paragraphs  (a)(2)  through  (a)(6),  and 
paragraphs  (b)  and  (c).  This  rule  revises 
§  917.459  by  redesignating  current 
paragraph  {a)(6)  as  paragraph  (a)(3)  and 
current  paragraphs  {a)(3),  (a)(4),  and 
(a)(5)  as  paragraphs  (a)(4),  (a)(5),  and 
(a)(6).  respectively,  so  that  the  size 
regulations  are  in  sequential  order.  This 
rule  also  revises  §  917.459  to  establish 
variety-specific  size  requirements  for 
fi\-B  peach  varieties  that  were  produced 
in  commercially  significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1993  season.  In 
S  91 7.459  redesignated  paragraph  (a)(5) 


is  revised  to  include  the  Crimson  Lady 
and  Rich  May  peach  varieties;  and 
redesignated  paragraph  (a)(6)  is  revised 
to  include  the  Fancy  Lady.  Snow  Ball. 
and  Sugar  Lady  peach  varieties. 

This  rule  also  revises  §917.459  to 
remove  four  peach  varieties  from  the 
variety-specific  size  requirements 
specified  in  that  section,  because  less 
than  5.000  packages  of  each  of  these 
varieties  were  produced  dunng  the  1993 
season.  In  §917.459  redesignated 
paragraph  (a)(5)  of  §917.459  is  revised 
to  remove  the  Flavor  Red  peach  variety; 
and  redesignated  paragraph  (a)(6)  is 
revised  to  remove  the  fuly  Lady,  Red 
Cal,  and  Redglobe  peach  varieties. 
Peach  varieties  removed  from  the 
variety-specific  list  become  subject  to 
the  non-Usted  variety  size  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
§917.459. 

This  rule  also  amends  §  917.459  by 
revising  paragraph  (b)  to  change  the 
ending  date  of  the  regulatory 
n-quircments  for  the  non-listed  peach 
varieties  referred  to  in  that  paragraph  to 
June  30  from  July  2.  and  paragraph  (c) 
to  change  the  beginning  date  of  die 
regulatory  requirements  for  the  non- 
listed  p>each  varieties  referred  to  in  that 
paragraph  to  July  1  from  July  3.  TTiese 
changes  reflect  the  sizing  characteristics 
of  such  peach  varieties. 

Further,  in  §917.459  redesignated 
paragraph  (a)(6)(i)  is  revised  to  pjermit  as 
many  as  80  peaches  to  be  packed  in  a 
No.  22D  standard  lug  box  if  they  are 
"well  matured",  and  redesignated 
paragraph  (a)(6)(iii)  is  revised  to  permit 
as  many  as  73  peaches  in  a  16-pound 
sample  if  they  are  "well  matured". 
These  changes  permit  certain  late- 
season  p)each  varieties  to  be  shipped  to 
the  fresh  market  at  a  slightly  smaller 
size  than  in  past  seasons,  if  they  meet 
the  higher  "well  matured"  maturity 
standard.  The  higher  maturity  standard 
is  important  for  such  smaller  size  fruit, 
because  it  will  assure  that  the  smaller 
fruit  is  of  acceptable  maturity  and 
qualify  to  be  shipped  to  the  fresh  market 
in  the  interest  of  growers,  handlers,  and 
consumers. 

In  addition,  this  rule  changes  the 
minimum  size  requirements  for  several 
varieties  of  peaches  packed  in  loose- 
filled  and  tight-filled  containers  by 
revising  the  count-size  for  peaches 
specified  in  paragraphs  (a)(3)(iii), 
(a)(4)(iii).  and  (a)(5)(iii).  These  size 
changes  correspond  to  the  weight-count 
changes  made  in  column  2  of  both  Table 
1  for  early-season  and  mid-season  peech 
varieties,  and  Table  2  for  late-season 
peach  varieties  cited  in  paragraph 
(a)(4Kiv)of§917.442. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
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based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consumer 
acceptance  levels  for  various  sizes  of 
fruit.  This  rule  is  designed  to  establish 
minimum  size  requirements  for  fresh 
peaches  consistent  with  expected  crop 
and  market  conditions. 

This  rule  reflects  the  committees'  and 
the  Department's  appraisal  of  the  need 
to  revise  the  handling  requirements  for 
California  nectarines  and  peaches,  as 
specified.  The  Department's 
determination  is  that  this  rule  will  have 
a  beneficial  impact  on  producers, 
handlers,  and  consumers  of  California 
nectarines  and  peaches. 

This  rule  establishes  handling 
requirements  for  fresh  California 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions, 
and  will  help  ensure  that  all  shipments 
of  these  fruits  made  each  season  will 
meet  acceptable  ti^dling  requirements 
established  under  each  of  these  orders. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  provide 
fruit  desired  by  consumers.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producers, 
handlers,  and  consumers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  the  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  California  nectarine  and 
peach  growers  and  handlers  should  be 
apprised  of  this  rule  as  soon. as  possible, 
since  early  shipments  of  these  fruits  are 
expected  to  begin  about  April  first:  (2) 
this  rule  relaxes  grade  requirements  for 
peaches  and  size  requirements  for 
several  nectarine  and  peach  \ariotips. 
(3)  California  nectarine  and  pf  ach 
handlers  are  aware  of  these  revised 
requirements  recommended  h\'  the 
committees  at  public  meetings,  and  tht>y 
will  need  no  additional  time  to  comply 
with  such  requirements;  and  (4)  the  rule 
provides  a  30-day  comment  period,  and 
any  written  comments  received  will  be 


considered  prior  to  any  finalization  of 
this  interim  final  rule. 

List  of  Subjects 

7CFHPcrt916 

Majketing  agreements,  Nectarines, 
Reporting  and  reco.'-dkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  916  continues  to  read  as  follows: 

Authority:  7  US  C  601-674. 

2.  Section  916.350  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(4)(iv)  to  read  as  follows: 

§916.350    California  Nectarine  Container 
and  Pack  Regulation. 

(a)  During  the  period  beginning  April 
land  ending  October  31,  no  handler 
shall  ship  any  package  or  container  of 
any  variety  of  nectarines  except  in 
accordance  with  the  following  terms 
and  conditions: 
«         •         *         *         * 

(iv)  The  size  of  nectarines,  when 
packed  in  loose-filled  or  tight-filled 
containers,  shall  be  marked  in 
accordance  with  the  following  Table  1 
and  Table  2  which  specify  the  tray-pack 
size  designation  in  Column  A  with  the 
corresponding  maximum  number  of 
nectarines  in  a  16-pound  sample  of  each 
size  of  the  fruit  in  Column  B;  Provided, 
That  the  following  procedure  shall  be 
used  in  determining  whether  nectarines 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  applying  the  16-pound  sample. 
A  sample  consisting  of  one-half  of  the 
specified  number  of  fruit  for  a  particular 
size  category  shall  be  used,  provided 
si.ch  sample  weighs  at  least  eight 
pounds.  When  one-half  the  specified 
number  of  fruit  in  a  sample  results  in  a 
na.nibcr  ending  with  one-half  a  fruit,  the 
smaller  full  number  of  fruit  shall  be 
used  to  determine  the  snm.ple  weight.  If 
a  sample  fails  with  respect  to  minimum 
size  requirt-ments  on  the  basis  of  an  8- 
pound  sample,  a  16-pound  sample  shall 
be  used  to  determine  if  the  fruit  meets 
the  minimujn  size  requirements. 


Table  1  .—Weight-Count  Stand- 
ards FOR  Nectarines  Packed  in 
Loose-  or  Tight-Filled  Contain- 
ers. 


Column  A ' 

Column  62 

108 

100 

96   

90 

88 

% 

84 

80 

TB 

72 

67 

70 

60 

64 

56 

60 

49 

56 

46 

54 

40 

50 

36 

48 

35 

42 

31 

40 .- 

36 

30 
2S 

34 

23 

32 

22 

30 „.... 

19 

'  Tray  Pack  Size  Designatioa 

2  Maximum  Numtjer  of  Nectarines  In  a  16- 
potrnd  Sample  Applicat)le  to  Varieties  Speci- 
fied in  Paragraphs  (a)(2)(il),  (a)(3)(ii),  (a)(4)(ii), 
(a)(5)(ii),  (a)T7)(ii),  and  (aM8)(li)  of  §916.356. 

Table  2.— Weight-Count  Stand- 
ards FOR  Nectarines  Packed. in 
Loose-  or  Tight-Filled  Contain- 
ers 


Column  A ' 

Column  82 

108 

92 

96 

87 

88 - -- - -- 

78 

84 

.      _    

75 

80  

.  67 

72 

61 

70 

56 

64 

51 

60 

46 

56 

43 

54 

39 

50 

36 

48 

33 

42 

28 

40 

26 

36 

25 

34 

23 

32 

"22 

30 

19 

'  Tray  Pack  Size  Designation. 

2Ma;cimum  Numtjer  of  Nectarines  in  a  16- 
pound  Sample  Applicable  to  Varieties  Speci- 
fied in  Paragraphs  (a)(5)(ii)  and  (a)(9){ii)  of 
§9^6.356. 


3.  .Section  916.356  is  revised  to  read 
as  ff«II'.l'^■■s: 

§  916.356    California  Nectarine  Grade  and 
Size  Regulation. 

(a)  During  the  period  beginning  April 
1  and  ending  October  31.  no  handler 

shall  ship: 
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(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 
have  fairly  light  colored,  fairly  smooth 
scars  which  exceed  an  aggregate  area  of 
a  circle  Va  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  '2 
inch  in  diameter:  Provided  further.  That 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fruit  that  is  not 
well  formed  but  not  badly  misshapen. 
The  Federal  or  Federal-Stale  Inspection 
Service  shall  make  final  determinations 
on  maturity  through  the  use  of  color 
guides  or  such  other  tests  as  determined 
appropriate  by  the  inspection  agency. 

(i)  The  Federal  or  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  Table  1  in  making 
maturity  determinations  for  the 
specified  varieties  when  inspecting  to 
the  "well  matured"  level  of  maturity. 
For  these  varieties,  not  less  than  90 
percent  of  any  lot  shall  meet  the  color 
guide  established  for  the  variety,  and  an 
aggregate  area  of  not  less  than  90     • 
percent  of  the  fruit  surface  shall  meet 
the  color  guide  established  for  the 
variety,  except  that  for  the  Fairlane. 
Tom  Grand,  and  61-61  varieties  of 
nectarines,  not  less  than  an  aggregate 
area  of  80  percent  of  the  fruit  surface 
shall  meet  the  color  guide  established 
for  the  variety.  For  varieties  not  listed, 
the  Federal  or  Federal-State  Inspection 
Service  will  use  such  tests  as  it  deems 
proper.  A  variance  for  any  variety  from 
the  application -of  the  maturity  guides 
specified  in  Table  I  may  be  granted 
during  the  season  to  reflect  changes  in 
crop,  weather,  or  other  conditions  that 
would  make  the  specified  guides  an 
inappropriate  measure  of  "well 
matured." 

Table  1 


Table  1— Continued 


Column  A  variety 


Alshir  Red 

Ama  Lyn  

Apache  

April  Glo 

Armking  

August  Glo 

August  Red 

Aurelio  Grand  

Autumn  Delight  .... 

Autumn  Grand 

Bob  Grand 

Ciinton-Strawtjerry 

Del  Rio  Rey  

Desert  Dawn 

Early  Diarrrond 


Column  B 

maturity 

guide 


L' 

G 

G 

H 

B 

L 

J 

F 

M 

L 

L 

H 

G 

G 

J 


Column  A  variety 


Early  May  

Early  May  Grand  .... 

Early  Star 

Early  Sungrand 

Fairlane 

Fantasia  

Firebrite  

Flamekist  

Flaming  Red  

Flavor  Grand  

Flavortop 

Flavortop  I  

Gee  Red  

Gold  King 

Granderii  

Grand  Stan  

Hi-Red  

Independence 

July  Red  

June  Glo  

June  Grand 

Kent  Grand  

Kism  Grand  

Larry's  Grand 

Late  Le  Grand  

Late  Tina  Red 

Le  Grand  

Maybelle  

May  Diamond  

Mayfair  

May  Fire  

May  Glo  

May  Grand 

May  Kist 

Mayred 

Mid  Glo  

Mike  Grand 

Moon  Grand  

Niagara  Grand 

Pacific  Star  

P-R  Red  

Red  Diamond  

Red  Delight 

Red  Free  

Red  Glen  

Red  Grand 

Red  Jim  

Red  June  

Red  Lion  

Red  May  

Regal  Grand  

Rio  Red  , 

Royal  Delight  

Royal  Giant 

Ruby  Grand  

Ruby  Sun  

Scarlet  Red 

September  Grand  ... 

September  Red  

Sheri  Red  

Sierra  Star/181-119 

Son  Red  

Sparkling  June 

Sparkling  May 

Sparkling  Red 

Spring  Diamond 

Spring  Grand  

Spring  Red  

Springtop  

Stan's  Grand  


Column  B 

maturity 

guide 


F 

H 

G 

H 

M 

J 

H 

L 

K 

G 

J 

K 

H 

H 

J 

F 

J 

H 

L 

H 

G 

L 

J 

M 

L 

I 

H 

F 

I 

C 

H 

H 

H 

H 

B 

L 

H 

M 

H 

G 

L 

M 

i 

L 

J 

H 

L 

G 

J 

J 

L 

L 

F 

I 

J 

J 

K 

L 

L 

J 

G 

L 

M 

J 

L 

M 

G 

H 

B 

C 


Table  1— Continued 

Column  A  variety 

Column  B 

maturity 

guide 

Star  Bright  

Star  Bnte  

G 
J 

Star  Grand 

H 

Summer  Beaut 

M 

Summer  Blush  

Summer  Bright  

Summer  Diamond  

J 
J 
M 

Summer  Fire 

L 

Summer  GrarxJ 

L 

Summer  Lion  

Summer  Red  

M 
L 

Summer  Star  

Sunburst  

G 
J 

Sun  Diamond 

1 

Sunfre  

F 

Sun  Grand  

Super  Star  

Tasty  Free  

Tasty  Gold  

G 
G 

J 
H 

Tom  Grand  

L 

ZeeGto 

J 

61-61  

J 

'  Except  not  less  than  an  aggregate  area  of 
95  percent  of  the  fruit  surface  shall  meet  the 
color  standard  established  for  the  variety. 

Note;  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 

(ii)  If  a  grower  or  handler  believes  his/ 
her  fruit  is  meeting  the  appropriate 
maturity  level  but  the  fruit  has  not  been 
so  graded  by  the  inspector,  he/she  may 
appeal  the  inspection  by  calling  the 
officer-in-charge  of  the  local  Federal- 
State  Inspection  Service  office  to 
arrange  for  an  on-site  examination  of  the 
fruit. 

(2)  Any  package  or  container  of  May 
Glo  variety  nectarines  through  May  5  of 
each  year,  or  April  Glo.  Aurelio  Grand. 
Maybelle.  Mayfire,  or  Royal  Delight 
variety  nectarines,  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  108  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(2)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  100 
nectarines. 

(3)  Any  package  or  container  of  May 
Glo  variety  nectarines  on  or  after  May  6 
of  each  year,  or  Earliglo.  Early  Diamond, 
or  May  Kist  variety  nectarines,  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
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requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a](3)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  90 
nectarines. 

(4)  Any  package  or  container  of  Early 
May,  Mike  Grand,  Grand  Stan,  June 
Brite,  June  Glo,  May  Grand,  May 
Diamond,  May  Lion,  Pacific  Star,  Red 
Delight,  Rose  Diamond,  Sparkling  May, 
Star  Brite,  Sunfre,  or  Zee  Grand  variety 
nectarines  imless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(4)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  83 
nectarines. 

(5)  Any  package  or  container  of  Red 
May  variety  nectarines  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  84  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(5)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  78 
nectarines. 

(6)  Any  package  or  container  of  Alshir 
Red,  Alta  Red,  Arctic  Rose,  August  Glo, 
August  Red,  Autumn  Delight,  Autumn 
Grand,  Big  Jim,  Bob  Grand,  Del  Rio  Rey, 
Early  Red  Jim,  Early  Sungrand,  Fairlane. 
Fantasia,  Firebrite,  Flamekist,  Flaming 
Red,  Flavor  Grand,  Flavortop,  Flavortop 
I,  Grand  Diamond,  Uidependence,  July 
Red,  King  Jim,  Kay  Diamond,  Kism 
Grand,  Late  Le  Grand,  Late  Red  Jim,  Le 
Grand,  Mid  Glo,  Moon  Grand,  Niagara 
Grand,  Prima  Diamond,  P-R  Red,  Red 
Diamond,  Red  Free,  Red  Glen,  Red  Jim. 
Red  Lion,  Rio  Red,  Royal  Giant.  Ruby 
Grand,  Scarlet  Red,  September  Grand, 
September  Red,  Son  Red,  Sparkhng 
June,  Sparkling  Red,  Spring  Diamond. 
Spring  Red,  Summer  Beaut,  Summer 
Bright,  Summer  Diamond,  Summer  Fire. 
Summer  Grand,  Summer  Lion.  Summer 
Red,  Summer  Star,  Sunburst,  Sun 
Diamond,  Sun  Grand,  Super  Red.  Super 


Star,  Tasty  Gold,  Tom  Grand.  Zee  Glo, 
181-119,  or  80P-1135  variety  nectarines 
unless: 

(1)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
mote  than  80  nectarines  in  the  lug  box 
or  if  the  nectarines  are  "well  matured" 
not  more  than  84  nectarines  in  the  lug 
box. 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(6)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  67 
nectarines  or  if  the  nectarines  are  "well 
matured"  not  more  than  75  nectarines. 

(7)  During  the  period  April  1  through 
May  31  of  each  fiscal  year,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)(2),  (a)(3).  (a)(4), 
(a)(5),  or  (a)(6)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(7)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  90 
nectarines. 

(8)  During  the  period  June  1  through 
June  30  of  each  fiscal  period,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)(2),  (a)(3),  (a)(4), 
(a)(5),  or  (a)(6)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(8)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  83 
nectarines. 

(9)  During  the  period  July  1  through 
October  31  of  each  fiscal  period,  no 
handler  shall  handle  any  package  or 
container  of  any  variety  of  nectarines 
not  specifically  named  in  paragraphs 
(a)(2).  (a)(3).  (a)(4).  (a)(5),  or  (a)(6)  of  this 
section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 


standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  80  nectarines  in  the  lug  box 
or  if  the  nectarines  are  "well  matured" 
not  more  than  84  nectarines  in  the  lug 
box; or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(9)(i]  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  67 
nectarines  or  if  the  nectarines  are  "well 
matured"  not  more  than  75  nectarines. 

(b)  The  following  procedure  shall  be 
used  in  determining  whether  nectarines 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  applying  a  16-pound  sample.  A 
sample  consisting  of  one-half  of  the 
number  of  fruit  specified  for  a  16-pound 
sample  for  a  particular  size  category 
shall  be  used,  provided  such  sample 
weighs  at  least  eight  poimds.  When  one- 
half  the  specified  number  of  fruit  in  a 
sample  results  ia  a  number  ending  with 
one-half  a  fruit,  the  smaller  full  number 
of  fruit  shall  be  used  to  determine  the 
sample  weight.  If  a  sample  fails  with 
respect  to  minimum  size  requirements 
on  the  basis  of  an  8-pound  sample,  a  16- 
pound  sample  shall  be  used  to 
determine  if  the  fruit  meets  the 
minimum  size  requirements. 

(c)  As  used  herein.  "U.S.  No.  1", 
"mature",  and  "standard  pack",  mean 
the  same  as  defined  in  the  United  States 
Standards  for  Grades  of  Nectarines  [7 
CFR  51.3145  through  51.3160);  and  "No 
22D  standard  lug  box"  means  the  same 
as  defined  in  section  1380.19  (17)  of  the 
"Regulations  of  the  California 
Department  of  Food  and  Agriculture". 
"Well  matured"  means  a  condition 
distinctly  more  advanced  than 
"mature". 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
part  917  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  917.442  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a){4)(iv)  to  read  as  follows: 

§  917.442    California  Peach  Container  and 
Pack  Regulation. 

(a)  During  the  period  beginning  April 
1  and  ending  November  23,  no  handler 
shall  ship  any  package  or  container  of 
any  variety  of  peaches  except  in 
accordance  with  the  following  terms 
and  conditions: 
•        *        •        •        * 

(iv)  The  size  of  peaches,  when  packed 
in  loos(i-filled  or  tight-filled  containers. 
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shall  be  marked  in  accordance  with  the 
following  Table  1  and  Table  2  which 
specify  the  tray-pack  size  designation  in 
Column  A  with  the  corresponding 
maximum  number  of  peaches  in  a  16- 
pound  sample  of  each  size  of  the  fruit 
in  Column  B:  Provided,  That  the 
following  procedure  shall  be  used  in 
determining  whether  peaches  meet  the 
minimum  size  requirements  speciHed 
for  each  size  category  in  this  section 
applying  the  16-pound  sample.  A 
sample  consisting  of  one-half  of  the 
specified  number  of  fruit  for  a  particular 
size  category  shall  be  used,  provided 
such  sample  weighs  at  least  eight 
pounds.  When  one-half  the  specified 
number  of  fruit  in  a  sample  results  in  a 
number  ending  with  one-half  a  fruit,  the 
smaller  full  number  of  fruit  shall  be 
used  to  determine  the  sample  weight.  If 
a  sample  fails  with  respect  to  minimum 
size  requirements  on  the  basis  of  an  8- 
pound  sample,  a  16-pound  sample  shall 
be  used  to  determine  if  the  fruit  meets 
the  minimum  size  requirements. 

Table  1  .—Weight-Count  Stand- 
ards FOR  Peaches  Packed  in 
Loose  or  Tight-Filled  Contain- 
ers 


Column  A ' 

Column  B  « 

96 

96 

88 

92 

84 

85 

80 

76 

72 

68 

70 

66 

64 ^ 

56 

60 

47 

56 

46 

54 

43 

50 

39 

48 

35 

42 

31 

40 

30 

36 

27 

34 

25 

32 

23 

30 

21 

'  Tray  Pack  Size  Designation. 

2  Maximum  Number  of  Peaches  in  a  16- 
pound  Sample  Applicable  to  Varieties  Speci- 
fied in  Paragraphs  (a)(2)(ii),  (a)(3)(ii),  (a)(4)(iii), 
{a)(5)(iii),  and  (b)(3)  of  §917.459. 

Table  2.— Weight-Count  Stand- 
ards FOR  Peaches  Packed  in 
Loose  or  Tight-Filled  Contain- 
ers 


Column  A ' 

Column  B  2 

96 

96 

88 

83 

84 

79 

80 

73 

72 

64 

70 

59 

Table  2.— Weight-Count  Stand- 
ards FOR  Peaches  Packed  in 
Loose  or  Tight-Filled  Contain- 
ers— Continued 


Column  A ' 

Column  B2 

64 

53 

60 

46 

56 

45 

54 

43 

50 

39 

48 

35 

42 

31 

40 

30 

36 

27 

34 

25 

32 

23 

30 

21 

1  Tray  Pack  Size  Designation. 

2  Maximum  Number  of  Peaches  in  a  16- 
pound  Sample  Applk^able  Varieties  Specified 
in  Paragraphs  (a)(6)(iii),  and  (c)(3)  of 
§917.459. 


3.  Section  917.459  is  revised  to  read 
as  follows: 

§  917.459    California  Peach  Grade  and  Size 
Regulation. 

(a)  During  the  period  beginning  April 
1  and  ending  November  23,  no  handler 
shall  ship: 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  luiless  such 
peaches  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  an 
additional  25  percent  tolerance  shall  be 
permitted  for  fruit  with  open  sutures 
which  are  damaged,  but  not  seriously 
damaged.  The  Federal  or  Federal-State 
Inspection  Service  shall  make  final 
determinations  on  maturity  through  the 
use  of  color  chips  or  other  tests  as 
determined  appropriate  by  the 
inspection  agency. 

(i)  The  Federal  or  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  Table  1  in  making 
maturity  determinations  for  the 
specified  varieties  when  inspecting  to 
the  "well  matured"  level  of  maturity. 
For  these  varieties,  not  less  than  90 
percent  of  any  lot  shall  meet  the  color 
guide  established  for  the  variety,  and  an 
aggregate  area  of  not  less  than  90 
percent  of  the  fruit  surface  shall  meet 
the  color  guide  established  for  the 
variety.  For  varieties  not  listed,  the 
Federal  or  Federal-State  Inspection 
Service  will  use  such  tests  as  it  deems 
proper.  A  variance  for  any  variety  from 
the  application  of  the  maturity  guides 
specified  in  Table  1  may  be  granted 
during  the  season  to  reflect  changes  in 
crop,  weather,  or  other  conditions  that 
would  make  the  specified  guides  an 
inappropriate  measure  of  "well 
matured." 


(ii)  If  a  grower  or  handler  believes  his/ 
her  fruit  is  meeting  the  appropriate 
maturity  level  but  the  fruit  has  not  been 
so  graded  by  the  inspector,  he/she  may 
appeal  the  inspection  by  calling  the 
officer-in-charge  of  the  local  Federal- 
State  Inspection  Service  office  to 
arrange  for  an  on-site  examination  of  the 
fruit. 

Table  i 


Column  A  variety 


Angelus 

AmlMrcrest  

Armgold  

August  Sun 

Autumn  Crest  

Autumn  Gem  

Autumn  Lady  

Autumn  Rose 

Bella  Rosa  

Belmont  (Fairmont) 

Berenda  Sun  

Blum's  Beauty  

Bonjour  

Cardinal  

CalRed  

Carnival  

Cassia 

Coronet 

Crimson  Lady  

Crown  Princess  .... 

Desertgokj  

Diamond  Princess 

Early  Coronet  

Earty  Fairtime  

Early  May  Crest .... 

Early  O'Henry  

Early  Royal  May  ... 

Earty  Top 

Elberta  

Elegant  Lady  

Fairtime 

Fancy  Lady 

Fay  Elberta 

Fayette 

Fire  Red 

First  Lady 

Flamecrest 

Flavorcrest 

Flavor  Queen 

Flavor  Red 

Fortyniner  

Franciscan 

GokJcrest  

Golden  Crest  

GoWen  Lady 

Honey  Red  

Jody  Gaye  

John  Henry  

Judy  Elljerta  

July  Lady  

June  Crest  

June  Lady 

June  Pride  

June  Sun  

Kearney  

Kem  Sun  

Kings  Lady 

Lacey  

Mardigras 


Column  B 

maturity 

gukle 


I 

G 

D 

I 

I 

I 

H 

I 

G 

I 

I 

G 

F 

G 

I 

I 

H 

E 

G 

J 

B 

J 

D 

I 

H 

I 

G 

G 

B 

M 

G 

J 

C 

I 

I 

D 

I 

G 

H 

G 

F 

G 

H 

H 

F 

G 

F 

J 

C 

G 

G 

G 

J 

H 

I 

H 
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Table  1— Continued 


Column  A  variety 


Mary  Ann 

May  Crest 

May  Lady 

Men-ill  Gen» 

Merrill  Gemfree .. 

Morning  Sun 

O'Henry  

Padfica 

Parade 

Pars  Pride 

Preuss  Suncrest 

Prima  Fire 

Prima  Lady 

Prime  Crest  

Queen  Crest 

Ray  Crest  

RedCal  

Redglobe 

Redhaven  

Red  Lady 

Redtop 

Regina  

Ricti  Lady  

Rich  May  

Rio  Oso  Gem  .... 

Royal  April 

Royal  Lady  

Royal  May  

Ruby  May  

Ryan  Sun  

Scarlet  Lady  

Septemtwr  Sun  . 

Sierra  Crest  

Sierra  Lady  

Sparlde  

Springcrest  

Spring  Lady  

Springold  

Sugar  Lady 

Summer  Lady  ... 

Summerset  

Suncrest  

Sun  Lady 

Topcrest 

Toreador 

Tra  Zee 

Treasure  

Willie  Red  

Windsor  

Zee  Lady  

50-178  


Columns 

maturity 

guide 


G 

G 

G 

G 

G 

D 

I 

G 

I 

D 

F 

H 

J 

H 

G 

G 

I 

C 

G 

G 

G 

G 

J 

H 

I 

D 

J 

G 

H 

I 

F 

I 

H 

I 

I 

G 

H 

0 

J 

M 


H 

I 

J 

F 

G 

I 

L 

G 


Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Suf)ervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 

(2)  Any  package  or  container  of 
Flordaprince  variety  peaches  unless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  96  peaches  in  the  box;  or 

(ii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraph  (a)(2)(i)  of  this  section  are  of 
a  size  that  a  16-pound  sample, 
representative  of  the  peaches  in  the 


padeage  or  container,  contains  not  more 
than  96  peaches. 

(3)  Any  package  or  container  of 
Goldcrest  or  Topcrest  variety  peaches 
unless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack]  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  88  peaches  in  the  box;  or 

(ii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraph  (a)(3)(i)  of  this  section  are  of 
a  size  that  a  16-pound  sample 
representative  of  the  peaches  in  the 
package  or  container,  contains  not  more 
than  92  peaches. 

(4)  Any  package  or  container  of  any 
type  of  Morning  Sun  variety  peaches 
unless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  84  peaches  in  the  box;  or 

(ii)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are 
of  a  size  that  will  pack,  in  accordance 
with  the  requirements  of  standard  pack, 
no!  more  than  65  peaches  in  the  box:  or 

liii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraph  (a)(4)(i)  and  (ii)  of  this  section 
ara  of  a  size  that  a  16-po\uid  sample, 
representative  of  the  peaches  in  the 
package  or  container,  contains  not  more 
than  85  peaches. 

(5)  Any  package  or  container  of 
Babcock,  Crimson  Lady,  Crown 
Princess,  David  Svm,  Early  May  Crest, 
First  Lady,  Flavorcrest,  Golden  Crest, 
Golden  Lady,  Honey  Red,  June  Lady, 
June  Sun,  Kem  Sun,  Kingscrest,  Kings 
Red,  May  Crest,  Merrill  Gem,  Merrill 
Gemfree,  Queencrest,  Ray  Crest,  Redtop, 
Regina,  Rich  May,  Royal  May,  Sierra 
Crest,  Snow  Flame,  Springcrest,  Spring 
Lady,  Summer  Crest,  or  50-178  variety 
of  peaches  imless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  2  2D 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  80  peaches  in  the  box;  or 

(ii)  Such  peaches  when  packed  in  a 
No.  128  stemdard  fruit  (peach)  box  are 
of  a  size  that  will  pack,  in  accordance 
with  the  requirements  of  standard  pack, 
not  more  than  65  peaches  in  the  box;  or 

(iii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraph  (a)(5)(i)  and  (ii)  of  this  section 
arc  of  a  size  that  a  16-pound  sample, 
representative  of  the  peaches  in  the 
package  or  container,  contains  not  more 
than  76  peaches. 


(6)  Any  i>ackage  or  container  of 
Amber  Crest,  Angelus.  August  Sun. 
Autumn  Crest.  Autumn  Gem.  Autumn 
Lady,  Belmont,  Berenda  Sun.  Bliun's 
Beauty,  Cal  Red,  Carnival.  Cassie, 
Champagne,  Diamond  Princess.  Early 
Elegant  Lady,  Early  O'Henry,  Elegant 
Lady,  Fairmont,  Fairtime,  Fancy  Lady, 
Fay  Elberta,  Fire  Red,  Flamecrest,  John 
Henry,  June  Pride,  Kings  Lady,  Lacey, 
Late  Ito  Red,  Mary  Ann,  O'Henry, 
Parade.  Prima  Gattie.  Prima  Lady.  Rich 
Lady,  Ryan  Sim.  Scarlet  Lady, 
September  Sun.  Sierra  Lady,  Snow  Ball. 
Sparkle,  Sprague  Last  Chance,  Sugar 
Lady,  Summer  Lady.  Suncrest.  Tra  Zee, 
White  Lady,  or  Zee  Lady  variety  of 
peaches  unless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  2  2D 
standard  lug  box  are  of  a  size  that  will 
pack  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  72  peaches  in  the  lug  box  or  if  the 
peaches  are  "well  matured"  not  more 
than  80  peaches  in  the  lug  box. 

(ii)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are 
of  a  size  that  will  pack  in  accordance 
with  the  requirements  of  standard  pack, 
not  more  than  65  peaches  in  the  lug  box. 

(iii)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (a)C6)  (i)  and  (ii)  of  this 
section  are  of  a  size  that  a  16-potmd 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  than  64  peaches  or  if  the  peaches 
are  "well  matured"  not  more  than  73 
peaches. 

(b)  During  the  period  April  1  through 
June  30  of  each  fiscal  period,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  peaches  not  specifically 
named  in  paragraphs  (a)(2),  (a)(3),  (a)(4), 
(a)(5),  or  (a)(6)  of  this  section  unless: 

(1)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  96  peaches  in  the  box;  or 

(2)  Such  peaches  when  packed  in  a 
No.  1 2B  standard  fruit  (peach)  box  are 
of  a  size  that  will  pack  in  accordance 
with  the  requirements  of  standard  pack, 
not  more  than  65  peaches  in  the  box;  or 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  are  of  a  size  that  a  16-poimd 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  than  96  peaches.  ^ 

(c)  During  the  period  July  1  through 
October  31  of  each  fiscal  period,  no 
handler  shall  handle  any  package  or 
container  of  any  variety  of  peaches  not 
specifically  named  in  paragraphs  (a)(2). 
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(a)(3).  (a)(4).  (a)(5).  or  (a)(6)  of  this 
section  unless: 

(1)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  will 
pack  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  80  peaches  in  the  box;  or 

(2)  Such  peaches  when  packed  in  a 
No.  12B  standard  firuit  (peach)  box  are 
of  a  size  that  will  pack  in  accordance 
with  the  requirements  of  standard  pack, 
not  more  than  65  peaches  in  the  box;  or 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  are  of  a  size  that  a  16-pound 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  than  73  peaches. 

(d)  The  following  procedure  shall  be 
used  in  determining  whether  peaches 
meet  the  minimum  size  requirements 
specified  for  each  size  category  in  this 
section  applying  a  16-pound  sample.  A 
sample  consisting  of  one-half  of  the 
number  of  fruit  specified  for  a  16-pound 
sample  for  a  particular  size  category 
shall  be  used,  provided  such  sample 
weighs  at  least  eight  pounds.  When  one- 
half  the  specified  number  of  fioiit  in  a 
sample  results  in  a  number  ending  with 
one-half  a  fruit,  the  smaller  full  number 
of  fruit  shall  be  used  to  determine  the 
sample  weight.  If  a  sample  fails  with 
respect  to  minimum  size  requirements 
on  the  basis  of  an  8-pound  sample,  a  16- 
pound  sample  shall  be  used  to 
determine  if  the  fruit  meets  the 
minimum  size  requirements. 

(e)  As  used  herein,  "U.S.  No.  1", 
"mature",  and  "standard  pack",  mean 
the  same  as  defined  in  the  United  States 
Standards  for  Grades  of  Peaches  (7  CFR 
51.1210  through  51.1223);  and  "No.  22D 
standard  lug  box"  and  "No.  12B 
standard  fruit  (peach)  box"  mean  the 
same  as  defined  in  section  1380.19  (18) 
of  the  "Regulations  of  the  CaHfomia 
Department  of  Food  and  Agricultiu-e". 
"Well  matured"  means  a  condition 
distinctly  more  advanced  than 
"mature". 

Dated;  March  29, 1994. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-8032  Filed  4-5-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  830 
RIN:  1901-AA34 

Nuclear  Safety  Management 
agency:  Department  of  Energy  (IXDE). 


action:  Final  rule. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  a  final  rule  regarding 
Nuclear  Safety  Management.  This  Part 
establishes  requirements  for  the  safe 
management  of  DOE  contractor  and 
subcontractor  work  at  the  Department's 
nuclear  facilities.  Today's  rule  adopts 
the  sections  that  will  make  up  the 
generally  applicable  provisions  and  also 
adopts  the  specific  section  on 
provisions  for  developing  and 
implementing  a  formalized  quality 
assurance  program. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Hawkins,  U.S.  Department  of 
Energy,  Nuclear  Safety  Policy  Division. 
EH-62,  GTN,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(301)  903-2476,  or  Ben  McRae,  U.S. 
Department  of  Energy.  Office  of  General 
Counsel,  GC-31,  FORS,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6975. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Response  to  Comments 

A.  Part  830,  General  Coniments 

B.  General  Provisions 

C.  Quality  Assurance  Requirements 
Section  830.120 

III.  Final  Rule 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  Executive  Order  12778 

I.  Background 

On  December  9. 1991,  [X3E  published 
proposed  regulations  adding  Part  830  to 
Title  10  of  the  Code  of  Federal 
Regulations  in  order  to  establish  a  body 
of  rules  for  the  safe  management  of  EXDE 
nuclear  facilities  ("December  Notice," 
56  FR  64316).  The  December  Notice 
addressed  nine  specific  areas  related  to 
nuclear  safety:  (1)  Safety  Analysis 
Reports,  (2)  Unreviewed  Safety 
Questions,  (3)  Quality  Assurance 
Requirements,  (4)  Defect  Identification, 
(5)  Conduct  of  Operations,  (6)  Technical 
Safety  Requirements,  (7)  Training.  (8) 
Maintenance,  and  (9)  Operational 
Occurrences. 

DOE  received  written  comments  from 
29  groups  on  the  December  Notice  and 
held  a  public  hearing  in  Germantown, 
Maryland,  on  February  25, 1992,  at 
which  five  persons  pro\*ided  oral 
comments.  After  reviewing  the  written 
and  oral  comments,  DOE  has  decided  to 


issue  a  final  rule  on  the  sections  relating 
to  the  general  provisions  and  the  quality 
assurance  requirements.  DOE  will  issue 
final  rules  on  the  remaining  proposed 
sections  of  Part  830  as  it  completes  its 
analysis  of  the  individual  sections  and 
the  comments  thereon. 

In  order  to  implement  the  section  on 
"Quality  Assurance  Requirements,"  it  is 
necessary  to  also  issue  the  final  rules  on 
the  generally  apphcable  provisions  of 
part  830,  §§830.1  through  830.7  and 
§  830.100,  "Scope  of  subpart." 

Seventy-eight  comments  were 
received  on  the  "Quality  Assurance 
Requirements"  section. 

II.  Response  to  Comments 

DOE  has  analyzed  the  comments  on 
the  December  Notice  as  they  relate  to: 
(A)  Part  830,  general  comments;  (B)  the 
general  provisions;  and  (C)  the  quality 
assurance  requirements.  Section  II.A. 
summarizes  the  general  comments  and 
DOE'S  responses;  Section  II. B. 
sununarizes  comments  and  the 
Department's  responses  to  the  general 
provisions  in  §§830.1  through  830.7; 
and  Section  II. C.  summarizes  comments 
and  the  Department's  responses  to  the 
quality  assurance  requirements  in 
§  830.120.  DOE  will  provide  its 
responses  to  comments  on  other 
proposed  sections  in  the  December 
Notice  when  it  issues  those  sections  as 
final  rules. 

A.  Part  830,  General  Comments 

1.  Several  comments  concerned  the 
statutory  authority  for  part  830. 

These  concerns  related  to  the 
authority  for  adopting  the  proposed 
rules  and  especially  to  the  authority  for 
imposing  civil  penalties  for  violations  of 
part  830.  Some  of  the  comments  implied 
that  the  authority  to  adopt  rules  on  the 
safe  management  of  DOE  nuclear 
facilities  was  related  to  the  authoritv  to 
impose  civil  penalties. 

Response:  Section  161  of  the  Atomic 
Energy  Act  (AEA)  of  1954,  as  amended 
(42  U.S.C.  2201)  provides  DOE  with 
broad  authority  to  carry  out  its 
responsibilities  under  the  AEA, 
including  the  safe  management  of 
facilities  authorized  by  the  AEA.  This 
authority  is  the  basis  for  all  the  rules 
concerning  the  safe  management  of 
nuclear  facilities  that  DOE  intends  to 
adopt  in  Part  830.  The  exercise  of  this 
authority  is  not  dependent  on  whether 
a  civil  penalty  can  be  imposed  under 
section  234A  of  the  AEA  (42  U.S.C. 
2282a)  if  the  rule  is  violated  after  its 
adoption.  As  discussed  in  the  preamble 
to  the  final  rule  on  part  820  published 
on  August  17. 1993  (58  FR  43680),  DOE 
has  determined  that  Part  830  contains 
the  type  of  requirements  relating  to 
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nuclear  safety  that  Section  234A 
contemplated  would  form  a  basis  for 
civil  penalties  if  violated. 

2.  Several  of  the  comments  stated  that 
the  proposed  rules  would  impose 
excessive  costs  on  DOE  contractors. 

Response:  DOE  does  not  agree  with 
these  statements.  For  the  most  part,  part 
830  will  codify  requirements  in  existing 
EXDE  Orders  with  which  DOE 
contractors  already  are  obligated 
contractually  to  comply.  Accordingly, 
adoption  of  the  proposed  rules  should 
impose  little  or  no  additional  costs  on 
contractors.  In  order  to  confirm  this 
premise,  the  December  Notice  requested 
contractors  to  "address  the  specific 
nature  and  scope  of  [any)  additional 
costs  to  which  contractors  would  be 
subjected  and  explain  why  these 
concerns  are  not  already  addressed." 
None  of  the  comments  identified  any 
specific  additional  costs.  Finally.  DOE 
believes  that  the  imposition  of 
requirements  through  rules  will  add 
predictability  and  stability  to  the  DOE 
complex  and.  therefore,  result  in 
potentially  lower  operating  costs  to 
contractors. 

B.  General  Provisions 

1.  Several  comments  addressed 
proposed  §830.1  (Scope).  In  general, 
these  comments  questioned  what 
facilities  would  be  subject  to  part  830. 
One  comment  suggested  that  a  list  of  the 
facilities  covered  by  part  830  should  be 
agreed  upon  between  Management  and 
Operating  (M&O)  contractors  and  DOE 
to  prevent  confusion  and  unnecessary 
expenditures  of  limited  resources. 

Response:  Part  830  applies  to  all 
"nuclear  facilities."  EXDE  believes  that 
the  definition  in  §830.3  is  sufficient  to 
determine  the  applicability  of  part  830 
to  any  particular  facility.  If  there  is 
uncertainty  concerning  a  particular 
facility,  then  an  interpretation  may  be 
requested  under  part  820. 

2.  Several  comments  suggested 
alternative  wording  relative  to  the 
Nuclear  Explosives  and  Weapons  Safety 
Programs  exclusion  in  proposed  §  830.2. 

Response:  DOE  does  not  find  the 
suggested  alternatives  more  clear.  This 
exclusion,  as  worded,  applies  to 
activities  related  to  the  prevention  of 
accidental  or  unauthorized  detonation 
of  nuclear  weapon  devices. 

3.  Many  of  the  comments  addressed 
one  or  more  of  the  definitions  in 
proposed  §830.3. 

Response:  DOE  is  responding  to  the 
substantive  comments  on  those 
definitions  that  are  being  adopted  in 
this  final  rule.  DOE  will  respond  to  the 
comments  on  other  definitions  when 
they  are  adopted  in  connection  with  the 


substantive  sections  to  which  they 
apply. 

4.  One  comment  suggested  that  in 
order  to  make  the  definition  of 
"contractor"  more  complete,  the  phrase 
"laboratory  or  program"  be  added  at  the 
end  of  the  definition  after  the  term 
"nuclear  facility." 

Response:  Part  830  is  limited  to 
activities  at  DOE  nuclear  facilities. 
Since  "nuclear  facility"  is  a  defined 
term  that  does  not  contain  all  DOE 
laboratories  or  programs,  the  addition  of 
"laboratory  or  program"  could  create 
ambiguity  concerning  the  Scope  of  Part 
830. 

5.  One  comment  suggested  that  the 
definition  of  fissionable  material  was 
not  broad  enough  and  suggested  that 
mixtures  of  nuclides,  such  as  enriched 
uranium,  be  included  in  the  definition. 

Response:  DOE  disagrees  with  this 
comment  because  the  proposed 
definition  includes  mixtures  of  nuclides 
as  long  as  the  mixture  includes  one  or 
more  of  the  nuclides  which  can  sustain 
a  neutron-induced  fission  chain 
reaction. 

6.  A  number  of  comments  were 
received  stating  that  the  definition  of 
"graded  approach"  was  too  vague,  and 
additional  guidance  on  its  application  is 
necessary,  A  comment  was  received  that 
relative  risk  should  be  a  mandatory 
consideration  for  a  graded  approach. 

Response:  The  definition  of  the  term 
"graded  approach"  was  developed  to 
describe  the  process  and  factors  used  to 
determine  which  actions  would  be 
appropriate  for  a  particular  facility.  DOE 
believes  that  this  process  should  be 
sufficiently  broad  and  flexible  to  take 
into  account  differences  among  various 
facilities.  The  intent  of  the  graded 
approach  is  to  permit  DOE  contractors 
the  flexibility  to  implement  activities 
and  processes,  as  appropriate,  to  comply 
with  the  nuclear  safety  requirements  for 
the  individual  facilities.  The  graded 
approach  does  not  exempt  a  facility 
from  a  nuclear  safety  requirement.  In 
applying  a  graded  approach,  however,  a 
determination  may  be  made  that  certain 
actions  may  not  be  appropriate  for  a 
particular  facility.  With  respect  to 
consideration  of  risk,  this  could  be 
considered  under  factor  six,  "any  other 
pertinent  factors." 

7.  Several  comments  stated  that  the 
definition  of  "hazard"  was  too  general. 
It  was  felt  that  the  definition  should  be 
expanded  to  provide  a  quantitative 
statement  to  establish  a  threshold  for 
when  a  situation  posed  a  hazard. 

Response:  DOE  disagrees  with  this 
comment.  The  term  "hazard"  includes 
all  situations  with  any  potential  to  cause 
harm  to  people,  facilities,  or  the 
environment.  Quantitative 


considerations  are  taken  into  account  in 
the  graded  approach  when  the 
magnitude  of  a  hazard  is  assessed. 

8.  Several  comments  stated  that  the 
definition  of  "hazard"  should  be  limited 
only  to  potential  radiological  releases 
because  the  Price-Anderson 
Amendments  Act.  which  continued  and 
expanded  indemnification  for  DOE 
contractors  fi-om  nuclear  accidents  and 
established  the  civil  penalty  program 
under  234A  of  the  AEA.  relates  only  to 
nuclear  safety  issues. 

Response:  DOE  disagrees  with  this 
comment  because  nonradiological 
hazards  may  have  nuclear  safety 
implications.  For  example, 
nonradiological  hazardous  materials 
may  contribute  to  the  release  of  or 
contamination  by  radioactivity,  such  f  s 
initiating  accidents,  or  worsening  the 
consequences  of  accidents. 

9.  A  number  of  comments  were 
received  stating  that  the  definition  of 
the  term  "nonreactor  nuclear  facility" 
was  too  vague  and  that  some  threshoUl 
relative  to  source  term  or  some  potenti  il 
dose  to  the  public  or  workers  (a 
quantification)  should  be  included  in 
the  definition.  Several  individuals 
stated  that  this  quantification  must  be 
provided  in  the  definition  to  prevent 
limited  resources  from  being  expended 
on  non-nuclear  or  low  hazard  facilities. 
It  was  also  suggested  that  the  definition 
of  the  term  "nonreactor  nuclear  facility" 
be  modified  by  deleting  the  reference  to 
graded  approach  in  the  definition. 

Response:  The  Department  disagrees 
with  this  comment  because  the 
proposed  definition  was  intended  to 
cover  all  situations  (other  than  nuclear 
reactors)  with  the  potential  to  cause 
radiological  harm.  The  reference  to  the 
graded  approach  was  included  to  take 
into  account  the  differences  that  exist 
between  facilities  and,  thus,  to  avoid  a 
rigid  application  of  nuclear  safety 
requirements  to  divergent  facilities  and 
to  encourage  the  taking  of  actions 
appropriate  for  particular  facilities. 

10.  Several  comments  recommended 
various  operations  (i.e.,  research  and 
development  laboratories, 
environmental  restoration,  sealed 
sources.  Uranium  Mill  Tailings 
Remedial  Action  Program)  be  exempt 
from  the  provisions  of  these  rules.  The 
potential  risks  associated  with  each  of 
these  operations  was  cited  as  being 
significantly  different  than  the  risks 
posed  by  odier  nuclear  facilities. 

Response:  DOE  has  determined  that 
all  facilities  with  which  nuclear 
materials  are  associated  (except 
incidently)  should  be  covered  by  part 
830.  A  facility's  improper  use  of,  work 
with,  or  handling  of  nuclear  materials 
could  result  in  damage  or  injury  caused 
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by  nuclear  materials  and,  ihus,  are 
included  in  this  DOE  regulatory  regime. 
The  use  of  the  graded  approach  will 
permit  consideration  of  differences 
among  different  facilities. 

11.  Several  organizations  and 
individuals  inquired  if  accelerators  were 
nuclear  facilities  and,  thus,  are  covered 
by  the  DOE  nuclear  safety  requirements 
in  part  830. 

Response:  Accelerators  are 
specifically  excluded  from  the 
definition  of  a  nonreactor  nuclear 
facility,  and,  as  surJi,  are  excluded  from 
the  provisions  of  part  830.  Accelerators 
are  not  excluded  from  the  radiation 
protection  provisions  of  proposed  part 
835  since  that  part  covers  nuclear 
activities  rather  than  nuclear  facihties. 

12.  One  comment  suggested  that 
transportation  and  shipping  be  included 
in  the  definition  of  a  nonreactor  nuclear 
facility  because  these  operations  could 
involve  radioactive  materials  in 
sufficient  quantities  to  have  a  potential 
impact  on  the  health  and  safety  of  the 
public  and  workers,  or  damage  the 
environment. 

Response:  DOE  agrees  that 
transportation  and  shipping  could 
involve  significant  quantities  of 
radioactive  materials,  and  did  not 
intend  to  cover  these  activities  in  the 
proposed  sections  of  part  830. 
Therefore,  we  have  specifically 
excluded  transportation  of  radioactive 
materials  from  the  definition  of 
nonreactor  nuclear  facility  in  the  final 
rule.  These  activities  take  place 
primarily  off-site  and  are  governed  and 
regulated  by  either  the  U.S.  Department 
of  Transportation  or  the  U.S.  Nuclear 
Regulatory  Commission  rules.  With 
regard  to  shipments  on  DOE  sites.  DOE 
intends  to  add  provisions  covering  these 
operations  in  subsequent  amendments 
to  the  rule. 

13.  One  comment  suggested  that  DOE 
be  included  in  the  definition  of  the  tr-rm 
"person." 

Response;  The  proposed  definition  is 
the  same  as  the  definition  in  the  AE,^ 
which  specifically  excludes  DOE.  DOE 
believes  that  the  nile  need  not  be 
amended  to  include  DOE  because  DOE 
imposes  equivalent  requireincnts  on  its 
employees  through  DOE  orders. 

14.  One  comment  su)^g"sted  that  the 
definition  of  "process"  he  modified  to 
include  administrative  as  well  as 
physical  systems. 

Response:  The  defiiiition  of  "process" 
is  intended  to  include  administrative 
and  physical  systems.  To  make  this 
intent  more  clear  in  the  definition,  DOE 
has  replaced  the  term  "system"  with 
"series." 

15.  One  comment  suggested  that  the 
words  "fails  to  meet"  be  deleted  from 


the  definition  of  "quality."  Another 
comment  suggested  that  the  phrase 
"degree  to  which"  be  replaced  by 
"condition  achieved  when." 

Response:  The  Department  agrees  that 
these  two  suggested  changes  result  in  a 
definition  of  "quality"  that  better 
reflects  the  Department's  intent.  The 
modifications  have  been  made. 

16.  A  comment  suggested  that  the 
definition  of  reactor  was  too  broad,  and 
that  it  be  limited  to  include  only  the 
reactor,  containment,  and  critical 
support  systems.  It  was  suggested  that 
such  things  as  ancillary  support 
facilities  and  shops  be  excluded  from 
the  definition. 

Response:  DOE  generally  disagrees 
with  this  comment.  The  Department 
feels  that  all  of  the  operations  connected 
with  a  reactor  should  be  included  in  the 
definition  because  experience  has 
shown  that  failures  in  ancillary  support 
facilities  can  propagate  and  cause 
failures  to  safety  related  systems. 
However,  specific  items  can  be 
excluded  from  the  application  of 
nuclear  safety  requirements  on  a  case- 
by-case  basis  through  the  exemption 
process  set  forth  in  10  CFR  part  820. 

17.  A  comment  suggested  that  the 
"reactor"  definition  developed  by  the 
Nuclear  Regulatory  Commission  (NRC), 
with  which  everyone  in  the  industry  is 
familiar,  should  be  used  instead  of  the 
one  in  the  proposed  rulemaking. 

Response:  DOE  disagrees  with  this 
comment.  The  NRC  definition  for 
"nuclear  reactor"  contained  in  10  CFR 
part  50  addresses  standardized  power 
reactors.  The  population  of  DOE 
reactors  is  more  diverse,  including 
multiple  designs  and  sizes  of  reactors  all 
with  different  purposes.  For  these 
reasons,  the  Department  developed  its 
own  definition  for  "reactor." 

18.  One  comment  suggested  that  the 
definition  for  the  term  "record"  be 
expanded  to  note  that  it  is  a  document 
which  is  completed  according  to 
applicable  procedures  governing  its 
development,  including  any  review  and 
approval  requirements. 

Rc:^ponse:  DOE  disagrees  with  this 
suggestion  because  the  proposed 
additions  make  the  definition  too 
limiting.  For  completeness.  DOE  has 
added  the  term  "ser\-ice"  to  the 
definition. 

19.  It  was  suggested  that  the 
definition  of  service  was  incomplete 
without  the  addition  of  the  words 
"construction,  testing,  environmental 
qualification,  equipment  qualification, 
and  'or  the  hke' "  to  the  definition. 

Response:  The  Department  agrees 
with  the  comment  and  has  modified  the 
definition  accordingly. 


20.  One  individual  expressed  concern 
over  the  confusion  that  could 
potentially  arise  from  the  statement  in 
10  CFR  830.4  that,  "contractors 
responsible  for  design,  construction, 
operations,  or  decommissioning  of  a 
facility  shall  be  responsible  for 
compliance  with  this  Fart."  In  the 
potential  situation  where  an  M&O 
contractor  performs  construction 
activities  at  an  existing  facility  being 
run  by  another  M&O  contractor,  the 
individual  questioned  whether  one  or 
both  of  the  contractors  would  be  held 
accountable  for  compliance  with 
nuclear  safety  requirements. 

flpsponse;  Section  830.4(a)  provides 
that  all  persons  must  act  in  accordance 
with  part  830.  Enforcement  through  the 
assessment  of  civil  penalties  will  apply 
only  where  there  is  a  nexus  between  a 
person's  activity  and  the  violation.  For 
example,  a  person  who  designs  a  facifity 
will  not  be  responsible  for  a  violation 
related  to  the  operation  of  the  facility 
unless  the  design  was  somehow 
responsible  for  the  violation. 

21.  A  comment  stated  that  it  would  be 
extremely  difficult,  if  not  impossible,  to 
comply  with  §  830.4(b)  which  requires 
facilities  being  decommissioned  to  meet 
the  requirements  of  this  Fart. 

Response:  While  facilities  in  the 
decommissioning  phase  will  be  required 
to  comply  with  the  provisions  of  this 
rule,  the  level  to  whach  they  are  appUed 
will  be  based  on  a  graded  approach 
taking  into  consideration  the  hazards 
associated  with  a  facility  being 
decommissioned. 

22.  Several  comments  addressed 
provisions  in  certain  of  the  proposed 
rules  which  require  plans  or  programs 
to  implement  those  rules.  These 
comments  stated  that  more  time  should 
be  given  to  prepare  the  plans  and 
programs  and  that  they  not  provide  the 
basis  for  the  imposition  of  civil 
penalties. 

Response:  In  general,  plans  that 
provide  the  schedules  and  actions 
necessary  to  implement  the 
requirements  of  specific  sections  must 
be  submitted  to  CKDE  within  180  days  of 
the  effective  date  of  the  rule.  DOE  has 
decided  this  schedule  is  not 
unreasonably  short,  especially  since 
these  plans  are  intended  to  iddntify  ihc 
specific  actions  and  programs  necessary 
to  fully  comply  with  a  section  which 
has  a  corresponding  Order  that  is 
alreadv  effective. 

DOE  believes  the  expressed  concerns 
relate  more  to  the  question  of  when  a 
contractor  must  comply  fully  with  a 
rule.  DOE  expects  a  contractor  to 
comply  unth  a  rule  when  it  becomes 
effective.  DOE  understands  that,  in 
many  circumstances,  a  contractor  may 
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not  be  able  to  take  all  actions  for  full 
compliance  immediately.  The  proposal 
was  premised  on  the  use.  where 
appropriate,  of  plans  and  programs  to 
obtain  full  compliance  with  nuclear 
safety  requirements.  These  plans  and 
programs  were  envisioned  as  setting 
forth  the  specific  actions  for 
implementing  a  requirement  and  the 
schedule  for  taking  those  actions.  DOE 
has  decided  to  state  this  premise 
explicitly  in  the  final  rule  by  adding  a 
definition  of  "implementation  plan" 
and  by  specifically  requiring 
implementation  plans  in  appropriate 
sections.  Implementation  plans  will  set 
forth  when  and  how  a  contractor  will 
take  those  actions  necessary  to  attain 
full  compliance  with  the  provisions  of 
a  section  or  the  provisions  of  a  plan  or 
program  required  by  the  section. 
Implementation  plans  also  will  identify 
where  a  contractor  cannot  attain  full 
compliance  with  a  nuclear  safety 
requirement  and  what  relief  a  contractor 
intends  to  seek.  DOE  also  has  modified 
Section  830.4  to  make  clear  that,  where 
required,  implementation  plans,  along 
with  plans  and  programs,  will  be  the 
basis  for  determining  compliance  with 
relevant  nuclear  safety  requirements. 

DOE  believes  the  use  of  plans, 
programs,  and  implementation  plans 
will  encourage  DOE  and  its  contractors 
to  work  together  to  identify  and  take 
those  actions  appropriate  for  each 
facility.  DOE  expects  its  contractors  will 
submit  plans  and  programs  that 
represent  a  good  faith  effort  to  achieve 
full  compliance  with  nuclear  safety 
requirements  as  soon  as  reasonably 
practicable.  DOE  intends  to  work  with 
its  contractors  where  there  are 
differences  about  how  and  when  to 
achieve  compliance.  However,  DOE  will 
act  to  ensure  that  plans  and  programs 
are  submitted  and  approved  pursuant  to 
the  schedules  set  forth  in  specific 
sections.  To  that  end,  if  agreement 
cannot  be  negotiated  with  a  contractor, 
DOE  will  exercise  its  authority  to 
modifv'  submitted  plans  that  do  not 
include  those  actions  and  schedules 
appropriate  for  achieving  full 
compliance  in  a  reasonable  manner.  The 
nature  of  plans  is  discussed  more 
thoroughly  in  the  preamble  to  the  Hnal 
rule  on  Part  820. 

23.  There  were  many  ccraiunits 
related  to  tho  enfcrcenicnt  (Section 
830.5)  of  part  830  using  the  provisions 
of  10  CFR  part  820. 

Response:  The  responses  to  those 
comments  were  included  in  the 
publication  package  of  10  CFR  part  820. 
The  general  provisions  in  this  subpart 
are  unaffected  by  those  comments 
relating  to  the  specifics  of  enforcement. 


24.  One  commenter  suggested  that  10 
CFR  830.7(a)  be  revised  to  read  as 
follows;  "A  graded  approach  shall  be 
utilized  to  comply  with  the 
requirements."  The  individual  fell  that 
the  intent  of  the  rule  is  to  apply  a  graded 
approach  across  the  board  to  all  nuclear 
safety  requirements. 

Response:  The  Department  has  not 
adopted  this  comment  with  respect  to 
reactors  generally  because  there  are 
some  areas  in  reactor  safety  where  a 
graded  approach  is  not  justified; 
therefore,  grading  applies  only  to  those 
subparts  where  it  is  specifically 
referenced.  The  definition  of  nonreactor 
nuclear  facility  indicates  that  grading 
always  applies  to  such  a  facility. 

25.  A  number  of  comments  were 
received  which  stated  that  the  burden  of 
justifying  the  use  of  the  graded 
approach  to  meet  each  of  the  nuclear 
safety  requirements  will  require 
considerable  resources. 

Response:  The  intent  of  paragraph 
830.7(b)  is  that  contractors  document 
the  basis  for  the  actions  selected 
pursuant  to  the  graded  approach,  where 
it  is  permitted.  Paragraph  830.7(b)  has 
been  modified  to  state  this  intent. 
Implementation  of  requirements  using  a 
documented  graded  approach  will 
require  less  resources  than  an  approach 
which  requires  full  compliance  with  all 
requirements. 

C.  Quality  Assurance  Requirements 
Section  830.120 

Quality  Assurance  Program  (QAP) 
Submittals 

1 .  There  were  several  comments 
relating  to  the  scope  of  Q.\P  submittals 
and  the  need  for  multiple  QAPs  at  one 
facility. 

Response:  Regarding  the  scope  of 
Q.A.P  submittals,  DOE  agrees  that  they 
should  be  liniited  to  a  "description"  of 
the  QAP.  It  is  not  the  Department's 
intent  that  submittals  of  the  Q.\P 
include  contractor  policy  manuals, 
organization  charts  and  charters,  and 
implementing  procedures.  The 
definition  of  "Quality  Assurance 
Program"  in  §  830.3  makes  this  clear 
when  it  states  that  the  "QAP  means  the 
overall  program  fur  a  DOE  nuclear 
facility  which  assigns  responsibilities 
and  authorities,  defines  policies  and 
requin'ments,  and  provides  for  the 
perfcrlnance  and  assessm!,'nt  of  work." 

Regarding  multiple  Q.^Ps  for  one 
facility,  the  Department  believes  that 
there  may  be  cases  where  some  facilities 
will  require  separate  Q.^Ps  to  address 
their  widely  different  work.  However, 
the  Department  also  believes  that  it  is 
possible  in  many  instances  to  develop 


and  implements  site-wide  QAP  where 
multiple  facilities  exist. 

2.  There  were  several  comments 
regarding  the  approval  of  QAPs.  The 
first  dealt  with  the  concept  of 
automatically  approving  QAPs  after  90 
days. 

Response:  This  concept  is  not  new. 
The  NRG  has  successfully  implemented 
a  similar  program  for  the  past  10  years. 
The  intent  of  the  90-day  limitation 
(unless  approved  or  rejected  by  DOE 
prior  to  that  time)  is  to  avoid  situations 
where  contractors  are  left  without  a 
decision  regarding  their  QAPs' 
acceptability  because  DOE  exigencies 
preclude  timely  review.  It  is  the 
Department's  expectation  that  DOE  will 
review  QAPs  within  the  allotted  time.  If 
for  some  reason  the  review  cannot  be 
accomplished  in  the  allotted  time,  the 
program  will  be  approved  and  in  effect, 
subject  to  DOE'S  right  to  modify  the 
program  at  a  later  time.  Implementation 
plans  will  be  approved  in  the  se^ne 
manner  as  QAPs.  (See  response  to 
Question  22  in  previous  section.) 

3.  Another  comment  suggested  that 
annual  approval  of  changes  to  QAPs 
was  too  infrequent. 

Response:  Experience  at  the  NRG  has 
shown  that  changes  to  QAPs  do  not 
manifest  themselves  at  the  working 
level  so  quickly  as  to  require  formal 
submittal  and  review  more  often  than 
once  per  year.  If  an  interim  change  to  a 
QAP  violates  nuclear  safety 
requirements,  the  contractor  is  subject 
to  enforcement  action  if  the  violation 
has  safety  significance  since  a  QAP 
must  be  consistent  with  the  criteria  set 
forth  in  §830.120. 

4.  Another  comment  dealt  with  the 
level  of  approval.  The  comment 
suggested  that  the  rule  specify  the 
precise  level  of  DOE  approval  for  QAPs. 
Specifically,  it  was  suggested  that  the 
Program  Secretarial  Officer  be 
designated. 

Response:  The  Department  does  not 
agree  that  the  titles  of  those  persons  or 
organizations  responsible  for  approving 
QAPs  should  appear  in  the  rule  because 
of  the  potential  administrative  burden  it 
would  cause.  Specific  titles,  such  as 
"Program  Secretarial  Officer,"  are 
subject  to  routine  changes,  and  these 
changes  would  necessitate  routine 
revisions  to  the  rule  if  the  titles  were 
ir.cluiled  in  the  text  of  the  rule.  The 
specific  level  of  approval  for  QAPs 
should  be  specified  in  the  operating 
procedures  of  the  individual  program 
offices  tasked  with  that  responsibility. 

5.  Lfistiy,  one  comment  suggested  Uiat 
the  rule  be  revised  to  state  that  the 
contractors  approved  QAP  be  used  as 
the  basis  against  which  assessments 
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would  be  conducted  and  the  contractor 
held  accountable. 

Response:  As  discussed  previously, 
§  830.4(c)  makes  clear  that  the  QAP  and 
the  implementation  plan  for  §830.120 
will  be  used  to  determine  compliance 
with  §830.120. 

Applicability 

6.  Two  comments  noted  the  apparent 
overlap  of  §  830.120  and  DOE  Order 
5700. 6C.  "Quality  Assurance." 

Response:  Section  830.120  is  intended 
to  supersede  the  existing  requirements 
in  DOE  5700. 6C,  "Quality  Assurance." 
for  nuclear  facilities.  If  any  quality 
assurance  program  is  implemented  on  a 
site-wide  basis,  non-nuclear  facilities  at 
that  site  will  continue  to  be  covered  by 
the  DOE  Order  while  nuclear  facilities 
will  be  covered  by  §  830.120.  DOE 
5700. 6C  is  being  revised  to  reflect  these 
changos  in  scope. 

Grading 

7.  Four  comments  addressed  the  need 
to  consider  nuclear  safety  significance 
in  determining  the  rigor  with  which  the 
requirements  of  the  rule  are  applied. 
Several  other  comments  expressed 
concern  that  applying  the  rule,  without 
distinguishing  between  the  relative 
importance  of  the  work  to  which  it 
applies,  was  impracticable.  In  addition, 
there  were  two  comments  regarding  the 
rule's  use  of  the  term  risk.  Both 
comments  proposed  that  the  term 
"hazard"  was  more  appropriate  and 
better  reflected  the  concept  of  grading. 

Response:  The  Department  agrees  tnat 
the  use  of  the  term  "risk"  was 
inappropriate,  but  rather  than  using  the 
term  "hazard,"  a  new  sentence 
regarding  grading  was  added  to 
paragraph  (b)(1). 

Standards 

8.  There  were  three  comments  relating 
to  standards.  One  comment  expressed 
the  need  for  a  uniform  set  of  quality 
assurance  guidelines  and  standards  for 
use  by  the  Department. 

Response:  The  Department  agrees  that 
there  is  a  need  for  a  uniform  set  of 
standards  for  all  activities,  including 
quality  assurance.  The  Department 
strongly  supports  the  development  of 
standards  and  guidelines.  Accordinglv, 
DOE  will  develop  and  issue  quahty 
assurance  standards  and  guidance  to 
support  promulgation  of  QAPs. 

9.  Two  comments  suggested  that  the 
rule's  "generalized"  reference  to  the  use 
of  standards  was  not  sufficient  to  ensure 
acceptable  work. 

Response;  The  nile  in  paragraph  (b)(]) 
of  §  830.120  provides  for  the  use  of 
standards  to  develop  and  implement 
QAPs.  Becau.se  there  are  numerous 


quahty  assurance  standards  and  they  are 
continuously  cheinging,  it  would  be 
unnecessarily  limiting  to  mandate  in  the 
rule  a  particular  standard  or  set  of 
standards  that  must  be  used  by 
contractors.  Any  number  of  standards 
can  be  proposed,  justified,  and 
approved. 

DOE  5700.6C 

10.  There  was  one  comment 
addressing  a  perceived  reduction  in 
quality  assurance  requirements.  The 
comment  stated  that  the  rule  "has 
reduced  the  level  of  requirements  for 
the  application  of  material  control, 
process  control  and  calibration  control 
from  the  level  of  requirements  specified 
in  DOE  Order  5700.6C."  The  comment 
further  stated  that  "the  rule  fails  to 
adequately  address  the  following  10 
CFR  part  50,  appendix  B,  requirements: 
Cahbration  of  measuring  and  test 
equipment,  special  process  controls, 
control  of  design  input  and  design 
analysis,  procurement  planning  and 
selection  of  suppliers,  qualification  of 
inspection  and  test  personnel, 
inspection  planning  and  in-process 
inspection,  test  records  and  procedure 
content,  identification  and  control  of 
inspection  or  test  status,  identification, 
retrieval  and  retention  of  records." 

Response:  First,  the  Department 
disagrees  that  the  rule  has  "reduced  the 
level  of  requirements  for  the  application 
of  material  control,  process  control,  and 
calibration  control  from  the  level  of 
requirement[s)  specified  in  DOE  Order 
5700. 6C."  The  basic  requirements  of 
DOE  5700.6C  and  §  830.120  are 
identical;  therefore,  there  can  be  no 
reduction  in  requirements.  Secondly, 
regarding  the  rule's  purported  failure  to 
address  certain  requirements  from  10 
CFR  part  50,  appendix  B,  they  are 
addressed  in  the  following  sections  of 
§830.120;  (1)  Calibration  of  measuring 
and  test  equipment — paragraph 
(c)(2)(iv),  (2)  special  process  controls — 
paragraphs  {c)(2)  (i)  and  (iv),  (3)  conL'ol 
of  design  input  and  design  analysis — 
paragraph  (c)(2)(ii),  (4)  procurement 
planning  and  selection  of  suppliers — 
paragraph  {c)(2)(iii),  (5)  qualification  of 
inspection  and  test  personnel — 
paragraph  (c)(l)(ii),  (6)  inspection 
planning  and  in-process  inspection — 
paragraph  (c)(2)(iv),  (7)  test  records  and 
procedure  content — paragraph  (c)(l)(iv), 
(8)  identification  and  control  of 
inspec:tion  or  test  status — paragraph 
(c)(2)(iv),  and  (9)  idontification, 
retrieval,  and  storage  of  records — 
paragraph  (t)(l)(iv). 

Program  (Criterion  1) 

11.  There  were  three  comments 
regarding  the  inclusion  of  pl.innirg. 


schedule,  and  cost -control  as  part  of  the 
quality  assurance  program.  All  three 
organizations  asserted  that  planning, 
scheduling,  and  cost-control  were  not 
directly  pertinent  to  nuclear  safety  and, 
therefore,  should  not  be  addressed  in 
the  rule. 

Response:  The  inclusion  of  these 
considerations  is  a  departure  from  the 
traditional  approach  to  quality 
assurance.  DOE  disagrees  that  they  are 
not  directly  pertinent  to  nuclear  safety. 
Because  the  quaUty  assurance  program 
described  by  the  rule  is  a  management 
system  involving  all  organizational 
components,  including  management 
and  the  line  organization,  these 
considerations  must  be  taken  into 
account.  Contemporary  practice  has 
shown  that  quality,  costs,  schedule, 
resources,  and  planning  are  inseparable 
and  integral  parts  of  the  quality  system 
and  cannot  be  separated  as  they  have 
been  in  the  past. 

Personnel  Training  and  Qualification 
(Criterion  2) 

12.  There  were  two  comments 
regarding  perceived  conflicts  between 
Parts  830.120.  "Quality  Assurance 
Requirements,"  830.330.  "Training  and 
Certification."  and  830.110.  "Safety 
Analysis  Reports"  (SARs). 

Response:  DOE  disagrees  that  there  is 
a  conflict  between  the  requirements  of 
§§830.120.  830.330,  and  830.110. 
Section  830.120,  "Quality  Assurance 
Requirements,"  provides  generic 
training  and  qualification  requirements 
that  pertain  to  all  contractor  personnel 
performing  work  at  a  DOE  facility. 
Section  830.330.,  "Training  and 
Certification,"  elaborates  on  these 
generic  requirements  by  providing 
specific  training  and  certification 
requirements  for  specific  categories  of 
employees,  such  as  reactor  operators, 
nuclear  facility  operators,  senior  reactor 
operators,  and  nuclear  facility 
supervisors.  Section  830.110,  "Safety 
Analysis  Reports,"  sets  forth  the  topic 
areas,  including  training,  to  be 
addressed  in  each  facility's  S.^R.  The 
details  of  training  to  be  included  in  the 
SAR  will  be  based  on  the  generic 
requirements  of  Section  830.120  and  the 
specific  requirements  of  Section 
830.330. 

Quality  Improvemcnl  (Criterion  3) 

13.  Tliere  were  seven  comments 
regarding  quaUty  improvement.  Five  of 
the  comments  dealt  with  the  concern 
that  quality  improvement  could  not  be 
"ensured"  as  was  required  by  Criterion 
3  of  the  rule. 

Response:  The  Department  agrees  an  J 
has  modified  paragraph  (c)(1)(iii). 
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14.  Two  comments  suggested  that  the 
term  "significant"  be  introduced  into 
Criterion  3  when  referring  to  the  types 
of  problems  that  require  corrective 
action. 

Response:  It  is  the  Department's ' 
position  that  the  causes  of  all  problems 
(not  just  tho.se  considered  significant  or 
generic)  should  be  identified  and 
corrected.  In  doing  this,  the  rigor  with 
which  a  problem  is  investigated  and 
corrective  action  taken  should  be 
commensurate  with  the  Lmportaiicp  of 
the  problem  and  the  work  affected 
(graded  approach). 

Documents  and  Records  (Cjiterion  4) 

15.  There  was  one  comment  regarding 
paragraph  (c)(l)(iv).  The  comment 
stated  that  the  rule  "makes  no  provision 
for  the  identification,  retrieval,  or 
retention  of  records  as  required  by  10 
CFR  part  50,  appendix  B."  The 
comment  maintained  that  the  rule 
would  "appear  to  be  a  step  backward  in 
the  protection  of  records,  yet  the  draft 
safety  guide  invokes  DOE  1324. 2A  and 
mandates  National  Archives  and 
Records  Administration  rules  as 
applicable  to  nuclear  facilities.  This 
contradicts  tiie  purpose  of  the 
rulemaking  process  which  would 
replace  Orders  with  rules." 

Response:  As  written,  the  rule 
requires  that  records  be  specified, 
prepared,  reviewed,  approved,  and 
maintained.  While  this  terminology  is 
different  than  that  used  in  10  CFR  part 
50,  appendix  B,  it  does  encompass  the 
concepts  of  rtx;ord  "identification, 
retrieval,  [andl  retention"  as  stated  in 
appendix  B.  Secondly,  safety  guides  do 
not  invoke  or  mandate  requirements. 
DOE  safety  guides  provide  DOE 
contractors  with  acceptable  methotls  for 
implementing  specific  parts  of  the 
Department's  rules.  Safety  guides  are 
not  substitutes  for  rules,  and  while  they 
must  be  considered  by  contractors, 
methods  and  solutions  different  from 
those  set  out  in  the  guides  are 
acreptable  if  the  requirements  of  the 
rule  are  met. 

Work  Processes  (Criterion  5) 

16.  A  comment  stated  that  Criterion  5 
did  not  clearly  distinguish  between  the 
relative  importance  of  the  items  and 
processes  to  which  it  applied. 

Rpfiponse:  The  Department  agrees  and 
has  modified  paragraph  (b)(1)  to  require 
application  of  a  graded  approach  to  all 
criteria. 

17.  A  second  comment  questioned  the 
relationship  between  the  requirements 
of  paragraph  (c)(2)(i)  of  §  830.120, 
"Quality  Assurance  Requirements,"  and 
Section  830.310.  "Conduct  of 
Operations."  relating  to  procedures- 


Rosponse:  Criterion  5  addresses 
"Work  Processes."  The  Department 
considers  operations  to  be  a  work 
process.  Criterion  5  goes  further  to 
require  that  work  (like  the  operations 
process)  be  performed  using  approved 
instructions,  procedures,  or  other 
appropriate  means.  Operations 
procedures,  the  term  used  in  §830.310, 
describe  how  work  is  to  be 
accomplished  during  the  opeiation  of 
DOE  facilities.  Operations  procedures 
are  one  type — a  subset — of  procedures 
required  by  Criterion  5  (maintenance 
procedures  are  another). 

18t  A  comment  stated  that  the 
handling,  storage,  and  shipping  of 
environmental  samples  as  required  by 
the  Washington  Stale  Tri-Party 
Agreement  and  Environment  Protection 
Agency  (EP.^l  guideUnes  was  not 
addressed  by  the  rule  in  Criterion  5. 

/?espo;isp  The  Department  disagrees. 
The  rule  ost  i'jlishcs  basic  quality 
assurance  requirements  applicable  to 
the  many  and  diverse  types  of  work 
performed  by  and  for  the  Department. 
Criterion  5  (paragraph  (c)(2)(i))  requires 
that  "Items  be  identified  and  controlled 
to  ensure  their  proper  use."  The 
definition  of  "item  "  provided  by  the 
rule  encompasses  environmental 
samples. 

19.  One  comment  also  stated  that  the 
Hile  did  not  provide  requirements  for 
item  identification  and  traceability. 

Response:  As  stated  ixithe  previous 
paragraph.  Criterion  5  requires  that 
'Items  bo  identified  and  coniroUed  to 
ensure  their  proper  use."  "TraceabiUty" 
is  one  way  to  ensure  that  items  are 
'controlled"  as  mquired  by  the  niie.  For 
that  reason,  the  rule  does  not 
specifically  address  traceability. 

20.  Additionally,  a  comment  stated 
that  Criterion  5  of  the  rulo  did  not 
address  "special  processes"  as  does  the 
NRG's  10  CFR  part  50.  appendix  B. 

Response:  In  dtn-eloping  the  rule,  the 
Depertment  found  that  work,  such  as 
welding  and  non-destructive  testing, 
have  traditionally  biH;n  referred  to  by 
the  commercial  nuclear  industr>'  as 
"special  processes  '  because  of  the  uay 
their  acceptability  was  detennined  (in- 
process).  "The  nile,  because  it  is  not 
inspection-driven  like  10  CFR  part  50, 
appendix  B,  does  not  distinguish 
between  different  types  of  work  based 
on  whether  or  not  it  can  be  "readily 
inspected."  How  the  acceptability  of  a 
work  process  is  determined  does  not 
make  a  work  process  "special."  Rather, 
the  rale,  in  Criterion  5  (paragraph 
(c)(2)(i))  focuses  on  the  line 
organization's  performance  of  work. 
Inspection  and  acceptance  testing  of  all 
types  of  work,  both  "regular"  and 
"special,"  is  addressed  by  the  rule  in 


paragraph  (c)(2)(iv),  "Inspection  and 
Acceptance  Testing." 

Design  (Criterion  6) 

21.  A  comment  stated  that  Criterion  6 
"does  not  address  the  design  of 
sampling  and  analysis  procedures  but 
appears  to  be  limited  to  design  of 
engineered  structures." 

Response:  The  requirements  of 
Section  830.120  are  not  limited  to  the 
design  of  engineered  structures. 
Paragraph  (c)(2)(i)  of  the  rule  requires 
that  "work  (which  includes  those 
suggested  in  the  comment)  be  performed 
to  established  technical  standards  and 
administrative  controls"  and  that  "work 
shall  be  performed  under  controlled 
conditions  using  approved  instructions, 
procedures,  or  other  appropriate 
means." 

22.  One  comment  stated  that  "the 
failure  of  the  rule  to  define  or  reference 
the  EPA  requirements  for  site 
investigation  and  remedial  action 
activities  will  result  in  non-standard, 
site-specific  applications." 

Response:  In  the  context  of  this 
section,  the  Department  feels  that  the 
existing  language  in  the  section  is 
sufficient  so  that  it  is  unnecessary  to 
define  or  reference  EPA  requirements. 

Procurement  (Criterion  7) 

23.  One  comment  stated  that  the  rule 
made  no  provisions  for  commercial 
grade  procurement  and.  as  a  result, 
there  would  be  a  "significant  cost 
increase  for  DOE  nonreactor  nuclear 
facilities  who  will  be  required  by  the 
rule  to  limit  the  selection  of  suppliers  to 
those  that  have  quality  assurance 
programs  in  accordance  with  the  rule." 

Response:  The  Department  disagrees. 
As  written,  paragraph  (c)(2)(iii)  of  the 
section  requires  that  all  procured  items 
(commercial  grade  items  are  one  type  of 
procured  item)  meet  established 
requirements  and  perform  as  expected. 
Nowhere  in  the  section  does  it  require 
that  procurement  be  limited  only  to 
suppliers  "that  have  quality  assurance 
programs."  To  the  contrary,  the  section 
requires  that  procured  item.s  "meet 
established  requirements  and  perform  as 
expected."  The  way  in  which 
requirements  are  met  should  be 
specified  in  the  contractor's  QAP  taking 
into  account  the  relative  importance  of    , 
the  item  or  service  being  procured 
(graded  approach). 

Inspection  and  Acceptance  Testing 
(Criterion  8) 

24.  There  were  three  comments 
relating  to  different  aspects  of  Criterion 
8.  Tlie  first  comment  concerned  the 
rule's  perceived  failure  to  provide  Cor 
in-process  inspection  or  test, 
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particularly  with  regard  to  site 
characteristic  testing  for  remediation 
work. 

Response:  As  written,  the  rule  in 
paragraph  (c)(2)(iv)  requires  that 
inspection  and  acceptance  testing  of 
specified  items  and  processes  (this 
includes  testing  of  site  characteristics) 
be  conducted  using  established 
acceptance  and  performance  criteiia.  In- 
process  inspection  and  testing  is  not 
specifically  called  out  in  the  rule 
because  it  is  one  of  many  techniques  for 
conducting  inspections  and  tests. 

25.  The  second  comment  dealt  with 
test  status.  The  comment  stated  that  the 
rule  provides  no  definition  of 
requirements  for  the  identification  and 
control  of  inspection  or  test  status  as 
required  by  10  CFR  part  50,  appendix  B. 

Response:  The  Department  disagrees. 
As  written,  paragraph  (c)(2)(iv)  of  the 
section  establishes  a  basic  requirement 
that  inspections  and  acceptance  testing 
be  performed.  In  practice,  one  aspect  of 
properly  performing  the  work  of 
inspecting  and  testing  is  to  ensure  that 
the  status  of  the  item  be  known,  such 
that  the  inspection  or  test  is  properly 
completed  and  the  item  is  not  relied  on 
to  perform  this  intended  function.  It  is 
inappropriate  to  include  this  'evel  of 
detail  in  a  rule  whose  intention  it  is  to 
establish  basic  quality  assurance 
requirements  applicable  to  all  DOE 
facilities. 

26.  The  third  comment  dealt  with  the 
calibration  of  instnunents  and  the 
perception  that  the  rule  only  addresses 
the  calibration  of  process  monitoring 
instrumentation  and  data  collection 
equipment.  The  comment  maintained 
that  the  rule  does  not  address 
requirements  for  calibration  interval, 
accuracy,  and  stability  in  process 
monitoring  instrumentation  or 
equipment  used  to  collect 
environmental  data. 

Response:  In  actuality,  the  rule,  as 
written,  addresses  both  the  calibration 
and  maintenance  of  equipment  used  for 
inspection  and  acceptance  testing 
(paragraph  (c)(2)(iv))  and  the  calibration 
and  maintenance  of  equipment  used  for 
monitoring  and  data  collection 
(paragraph  (c)(2)(i)).  It  is  the 
Department's  position  that  the  phrase 
"calibration  and  maintenance* 
encompasses  the  "requirements  for 
calibration  interval,  accuracy,  [and) 
stability." 

Management  Assessment  (Criterion  9) 

27.  There  were  three  comments 
regarding  the  requirements  of  Criterion 
9.  One  comment  noted  that  the 
requirement  to  conduct  periodic 
assessments  of  integrated  performance 


at  "all"  levels  of  management  is  too 
restrictive  and  unnecessary. 

Response:  The  Department  agrees  and 
has  revised  paragraph  (c)(3)(i) 
accordingly. 

28.  A  second  comment  requested 
clarification  of  Criterion  9  regarding 
who  in  management  was  required  to 
perform  the  assessments.  The  comment 
asserted  that  individual  managers  have 
the  responsibility  and  authority  "to 
assess  the  QA  program"  uithin  their 
cognizant  areas. 

Response:  DOE  agrees.  Criterion  9 
recognizes  this  and  requires  that  these 
individual  inputs  be  gathered  and 
combined  by  upper  level  managers  into 
an  overall  assessment  of  the  integrated 
management  system.  This  management 
assessment  should  seek  common 
weaknesses  and  areas  needing 
improvement. 

29.  The  third  comment  states  that 

§  830.120  "contradicts  the  requirements 
of  §  830.310  which  requires  that  the 
conduct  of  operations  program  and  its 
effectiveness  on  facihty  operations  will 
be  assessed  through  management 
observation  and  audit." 

Response:  The  Department  sees  no 
conflict  between  the  requirements  of 
§830.120  paragraph  (c)(3)(i)  and 
§  830.310  paragraph  (g)  because  the  two 
are  unrelated.  Paragraph  (c)(3)(i)  of 
§  830.120  addresses  "management 
assessment,"  while  paragraph  (g)  of 
§  830.310  addresses  the  "independent 
assessment"  component  of  §830.120 
which  is  in  paragraph  (c)(3){ii).  To  make 
this  distinction  more  clear,  paragraph 
(g)  of  §  830.310  will  be  revised  to  reflect 
the  language  from  §  830.120. 

NQA-1 

30.  One  individual  observed  that  DOE 
had  previously  "imposed"  ASME/ 
NQA-1  for  all  of  its  sites  and  that  the 
Department  would  be  better  served  by 
continuing  its  use. 

Response:  Neither  DOE  5700.6C  nor 
its  predecessor,  5700.6B,  "imposed  ' 
NQA-1.  EXDE  5700.6B  referred  to  NQ.^- 
1  as  a  "preferred"  standard  and  5700.6C 
referenced  it  for  general  information 
only.  In  practice.  NQA-1  is  a  national 
consensus  standard.  It  interprets  the 
requirements  of  the  NRC's  10  CFR  part 
50,  appendix  B  and  provides  guidance 
for  developing  and  implementing 
quahty  assurance  programs  at  specific 
types  of  nuclear  facilities. 

The  rule  does  not  prohibit  the  use  of 
NQA-1  at  the  Department's  nuclear 
facilities.  )ust  as  the  NRC  has  endorsed 
NQA-1  as  an  acceptable  way  (there  are 
others)  for  their  licensees  to  imple.ment 
the  requirements  of  appendix  B,  DOE 
contractors  may  use  NQA-1  as  a  way  to 
implement  the  rule.  In  addition.  DOE 


(like  the  NRC)  will  permit  contractors 
(NRC  licensees)  to  use  other  industry 
standards  as  long  as  their  applications 
result  in  acceptable  product  and  ser\ice 
quality. 

St.  One  comment  stated  that  the  rule 
did  not  provide  "even  a  minimum  level 
of  requirements  for  software  qualify  as 
required  by  existing  DOE  Orders  and 
NRC  NUREG-1200."  The  comment 
asserted  that  the  absence  of  software 
quality  assurance  requirements  was  a 
significant  shortcoming  in  the  rule. 

Response:  The  rule  in  paragraph 
(a)(l)(i)  requires  that  a  contractor 
conduct  its  work  in  accordance  with  the 
criteria  of  paragraph  (c).  Because  DOE 
considers  software  to  be  a  type  of  work, 
it  follows  that  all  the  quality  assurance 
requirements  of  the  rule  apply  to 
software. 

Suppliers/Subcontractors 

32.  Two  organizations  commented 
that  the  intent  of  paragraph  (a)(2)  was 
not  clear  and  that  methods  to 
implement  its  requirements  were  not 
provided  by  the  rule.  Additionally,  a 
general  comment  was  submitted 
exploring  whether  or  not  subcontractors 
and  supphers  f)erforming  services  for 
DOE  are  required  under  the  provision  of 
the  rule  to  develop  and  submit  a  Q.\P. 

Response:  Paragraph  (a)(2).  which 
required  that  subcontractors  and 
suppliers  comply  with  the  "standards  of 
quality  set  forth  in  the  QAP."  has  been 
deleted.  Aftei  review,  the  Department 
determined  that  paragraph  (c)(2)(iii)  of 
the  rule  adequately  addresses  this  issue 
by  establishing  basic  requirements  for 
procurement.  It  states  that  items  and 
services  (this  includes  items  and 
serv  ices  procured  from  subcontractors 
and  suppliers)  must  meet  established 
requirements  and  perform  as  expected. 
Subcontractors  and  suppliers  are  not 
required  to  submit  to  DOE  their  QAPs 
for  review  and  approval;  rather,  if  is  left 
to  the  contractor  to  determine  the 
methods  for  ensuring  that  procured 
items  and  services  meet  requirements 
and  perform  as  expected.  Any  person, 
including  indemnified  contractors  and 
their  subcontractors  and  suppliers, 
subject  to  requirements  in  a  QAP.  may 
be  subject  to  enforcement  actions  undiT 
part  820  if  those  requirements  are 
violated. 

III.  Final  Rule 

After  considering  the  public 
comments,  DOE  has  decided  to  adopt  10 
CFR  830.1  through  830.7.  830.100.  and 
830.120  with  the  modifications 
described  in  the  previous  section  and 
several  editorial  changes.  A  section  by 
section  description  of  the  final  rule 
follows. 
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Section  830.1  mandates  that  the  scope 
of  part  830  is  all  DOE  nuclear  facilities. 

Section  830.2  stipulates  that  the 
activities  excluded  from  the  provisions 
of  part  830  include  activities  regulated 
by  the  Nuclear  Regulatory  Commission 
(NRC)  or  NRC  Agreement  States, 
activities  conducted  by  the  Naval 
Nuclear  Propulsion  Program,  and 
activities  conducted  under  the  Nuclear 
Explosives  and  Weapons  Safety 
Program.  The  final  rule  has  been 
modified  to  make  clear  that  the 
exclusion  applies  to  activities  of  the 
United  States  Enrichment  Corporation 
to  the  extent  that  those  activities  have 
been  certified  by  the  NRC. 

Section  830.3  provides  the  definitions 
of  terms  related  to  §§  830.1  through 
830.7,  830.100.  and  830.120.  New 
definitions  for  "DOE  nuclear  facilities" 
and  "implementation  plans"  have  been 
included  to  remove  any  ambiguity 
concerning  the  meaning  of  these  terms. 

Section  830.4,  General  Rule,  indicates 
that  no  person  shall  prevent  compliance 
with  the  provisions  of  the  rule.  In 
addition,  it  requires  that  contractors 
responsible  for  managing  and  operating 
the  Department's  nuclear  facilities  shall 
be  responsible  for  implementing  and 
complying  with  the  provisions  of  part 
830.  Paragraph  (c)  has  been  included  to 
make  clear  that  contractors  must  comply 
with  any  plans,  programs,  or 
implementation  plans  required  by  a 
section  and  that,  where  required,  they 
are  intended  to  be  the  means  by  which 
compliance  is  determined.  In  particular, 
implementation  plans  will  be  used  to 
set  forth  the  manner  in  which  full 
compliance  with  specific  requirements 
will  be  attained. 

Section  830.5  provides  that  part  830 
shall  be  enforced  according  to  the 
provisions  of  10  CFR  part  820, 
published  in  the  Federal  Register  on 
August  17, 1993  (58  FR  43680). 

Section  830.6  requires  that  records  be 
maintained  such  that  compliance  with 
the  provisions  of  part  830  can  be 
substantiated. 

Section  830.7  mandates  the  use  of  a 
graded  approach  when  so  indicated  in 
a  subpart.  It  also  requires  the 
documentation  of  the  reasons  for  the 
selection  of  specific  actions  to  be  taken 
pursuant  to  the  graded  approach. 

Section  830.100,  Scope  of  subpart, 
provides  a  statement  of  general 
applicability  for  Subpart  A  of  part  830. 

The  "Quality  Assurance 
Requirements"  section,  830.120. 
mandates  the  development  and 
implementation  of  a  formalized  quality 
assurance  program.  To  ensure  full 
compliance,  DOE  will  review  and 
approve  contractor-proposed  quality 
assurance  programs  and  will  evaluate 


contractor  performance  against  the 
approved  program  including  any 
modifications  made  or  directed  by  DOE. 
Because  of  the  clarification  concerning 
implementation  plans,  DOE  has  decided 
to  delete  the  proposed  distinction 
between  new  and  existing  facilities. 
However,  DOE  does  not  expect  to 
authorize  the  operation  of  any  new 
facility  unless  a  quality  assurance 
program  is  approved  and  full 
compliance  with  §  830.120  is  assured. 

IV.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulator^'  action  has  been 
determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA).  There  were 
no  substantive  changes  between  the 
draft  submitted  to  OIRA  and  today's 
action. 

The  draft  of  today's  action  and  any 
other  documents  submitted  to  OIRA  for 
review  have  been  made  a  part  of  the 
rulemaking  record  and  are  available  for 
public  review  in  the  Department's 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585  between  the 
hours  of  9  and  4,  Monday  through 
Fridey,  telephone  (202)  586-6020. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  that  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
DOB  certifies  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities; 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Papervi-ork 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  by  this  final  rule.  Information 
collection  provisions  of  this  rule  were 
previously  approved  under  OMB 
Control  No.  1910-0300.  Accordingly,  no 
Office  of  Management  and  Budget 
clearance  is  required  by  the  Paperwork 
Reduction  Act  of  1990  (44  U.S.C.  3501 
et  seq)  and  the  procedures 
implementing  that  Act.  5  CFR  13230.1 
et  seq. 


D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1959  [42  U.S.C.  et  seq.  (1976)1.  or  the 
Council  of  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508) 
and  DOE  guidelines  (10  CFR  part  1021), 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

£.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30. 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government,  the  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action.  This  final 
rule  will  not  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  States. 

F.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms.  The 
DOE  certifies  that  today's  rule  meets  the 
requirements  of  sections  2(a)  and  (b)(2) 
of  Executive  Order  12778. 
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List  of  Subjects  in  10  CFR  Part  830 

Federal  buildings  and  facilities, 
Nuclear  energy,  Nuclear  material. 
Nuclear  reactors,  Reporting  and  record 
keeping  requirements,  and  Safety. 

Issued  in  Washington.  DC,  on.  29  March 
1994. 

Tara  OToole, 

Assistant Secretan,', Environment.  Sofpt\a'-.d 
Ht-alth.  '  ■     ' 

For  the  reasons  set  forth  in  the 
preamble.  Title  10,  Chapter  III.  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  830  as  follows: 

PART  830— NUCLEAR  SAFETY 
MANAGEMENT 


Sec. 

830.1 

Scope. 

830.2 

Exc  usions. 

830.3 

Definitions. 

830.4 

General  rule. 

830.5 

Enforcement. 

830.6 

Records. 

830.7 

Graded  approach. 

Subpart  A— General  Provisions 

Sec. 

830. 1 00    Scope  of  subpart. 

830.120    Quality  assurance  requirements. 

Subpart  B— Design  [Reserved] 

Subpart  C— Operations  [Reserved] 

Subpart  D— Material  Management 
[Reserved] 

Authority:  42  U.S.C.  2201;  and  7191. 

§83ai    Scope. 

This  part  governs  the  conduct  of  the 
Department  of  Energy  (EKDE) 
management  and  operating  contractors 
and  other  persons  at  DOE  nuclear 
facilities. 

§830.2    Exclusions. 

This  part  does  not  apply  to: 

(a)  Activities  that  are  regulated 
through  a  Ucense  by  the  Nuclear 
Regiilatory  Commission  (NRC)  or  a  State 
under  an  Agreement  with  the  NRC, 
including  activities  certified  by  the  NRC 
under  section  1701  of  the  Atomic 
Energy  Act; 

fb)  Activities  conducted  under  the 
authority  of  the  Director.  Naval  Nuclear 
Propulsion  Program,  as  described  in 
Public  Law  98-525;  or 

(c)  Activities  conducted  under  the 
Nuclear  Explosives  and  Weapons  Safety 
Program  relating  to  the  prevention  of 
accidental  or  unauthorized  nuclear 
detonations. 

§830.3    Definitions. 

(a)  The  following  definitions  apply  to 
this  Part: 

Administrative  Controls  mean 
provisions  relating  to  organization  and 
management,  procedures,  record 


keeping,  assessment,  and  reporting 
necessary  to  ensure  safe  operation  of  a 
facility. 

Contractor  means  any  person  under 
contract  with  the  Department  of  Energy 
with  responsibility  to  perform  activities 
in  connection  with  a  nuclear  facility. 

Department  or  DOE  means  the 
Department  of  Energy. 

Document  means  recorded 
information  that  describes,  specifies, 
reports,  certifies,  requires,  or  provides 
data  or  results.  A  document  is  not 
considered  a  record  until  it  meets  the 
definition  of  record. 

'Fissionable  materials  means  a  nuclide 
capable  of  sustaining  a  neutron-induced 
fission  chain  reaction  (e.g.,  uranium- 
233,  uranium-235,  plutonium-238. 
plutonium-239.  plutonium-241. 
neptunium-237,  americium-241,  and 
curium-244). 

Graded  Approach  means  a  process  by 
which  the  level  of  analysis, 
documentation,  and  actions  necessary  to 
comply  with  a  requirement  in  this  Part 
are  commensurate  with: 

(1)  The  relative  importance  to  safetv. 
safeguards,  and  securitv; 

(2)  The  magnitude  of  any  hazard 
involved; 

(3)  The  life  cycle  stage  of  a  facility; 

(4)  The  programmatic  mission  of  a 
facility; 

(5)  The  particular  characteristics  of  a 
facility;  and 

(6)  Any  other  relevant  factor. 
Hazard  means  a  source  of  danger  (i.e., 

material,  energy  source,  or  operation) 
with  the  potential  to  cause  illness, 
injury,  or  death  to  personnel  or  damage 
to  a  facility  or  to  the  envirormient 
(vdthout  regard  to  the  likeUhood  or 
credibility  of  accident  scenarios  or 
consequence  mitigation). 

Implementation  Plan  means  a 
document  prepared  by  a  contractor  that 
sets  forth: 

(1)  When  and  how  the  actions 
appropriate  to  comply  with  the 
requirements  of  a  section  of  this  Part, 
including  the  requirements  of  a  plan  or 
program  required  by  the  section,  shall 
be  taken,  and 

(2)  What  relief  will  be  sought  if  a 
contractor  cannot  attain  full  comphance 
with  a  requirement  in  a  reasonable 
manner. 

Item  is  an  all-inclusive  term  used  in 
place  of  any  of  the  following: 
appurtenance,  assembly,  component, 
equipment,  material,  module,  part, 
structure,  subassembly,  subsystem, 
system,  unit,  or  support  systems. 

Nonreactor  nuclear  facility  means 
those  actinties  or  operations  that 
involve  radioactive  and/or  fissionable 
materials  in  such  form  and  quantity  that 
a  nuclear  hazard  potentially  exi.sts  to  the 


employees  or  the  general  public. 
Incidental  use  and  generating  of 
radioactive  materials  in  a  facility 
operation  (e.g.,  check  and  calibration 
sources,  use  of  radioactive  sources  in 
research  and  experimental  and 
analj-tical  laboratory  activities,  electron 
microscopes,  and  X-ray  machines) 
would  not  ordinarily  require  the  facility 
to  be  included  in  this  definition. 
Transportation  of  radioactive  materials, 
accelerators  and  reactors  and  their 
operations  are  not  included.  The 
application  of  any  rule  to  a  nonreactor 
nuclear  facility  shall  be  applied  using  a 
graded  approach.  Included  are  activities 
or  operations  that: 

(1;  Produce,  process,  or  store 
radioactive  hquid  or  solid  waste, 
fissionable  materials,  or  tritium; 

(2)  Conduct  separations  operations; 

(3)  Conduct  irradiated  materials 
inspection,  fuel  fabrication, 
decontamination,  or  recovery 
operations; 

(4)  Conduct  fuel  enrichment 
operations; 

(5)  Perform  en\-ironmental 
remediation  or  waste  management 
activities  involving  radioactive 
materials;  or 

(6)  Design,  manufacture,  or  assemble 
items  for  use  with  radioactive  materials 
and/or  fissionable  materials  in  such 
form  or  quantity  that  a  nuclear  hazard 
potentially  exists. 

Nuclear  facility  means  reactor  and 
nonreactor  nuclear  facilities. 

Person  means  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  pubhc  or 
private  institution,  group.  Government 
agency,  any  State  or  political 
subdivision  of,  or  any  poUtical  entity 
within  a  State,  any  foreign  government 
or  nation  or  other  entity  and  any  legal 
successor,  representative,  agent  or 
agency  of  the  foregoing;  provided  that 
person  does  not  include  the  Department 
or  the  United  States  NRC. 

Process  means  a  series  of  actions  that 
achieves  an  end  or  result. 

Quality  means  the  condition  achieved 
when  an  item,  service,  or  process  meets 
or  exceeds  the  user's  requirements  and 
expectations. 

Quality  Assurance  means  all  those 
actions  that  provide  confidence  that 
quahty  is  achieved. 

Quality  Assurance  Program  or  QAP 
means  the  overall  program  establi.shed 
to  assign  responsibilities  and 
authorities,  define  policies  and 
requirements,  and  provide  for  the 
performance  and  assessment  of  work. 

fleacfor  means,  unless  it  is  modified 
by  words  such  as  contairmient,  vessel, 
or  core,  the  entire  nuclear  reactor 
facility,  including  the  housing. 
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equipment,  and  associated  areas 
devoted  to  the  operation  and 
maintenance  of  one  or  more  reactor 
cores.  Any  apparatus  that  is  designed  or 
used  to  sustain  nuclear  chain  reactions 
in  a  controlled  manner,  including 
critical  and  pulsed  assemblies  and 
research,  test,  and  power  reactors,  is 
defined  as  a  reactor.  All  assemblies 
designed  to  perform  subcritical 
experiments  that  could  potentially  reach 
criticality  are  also  to  be  considered 
reactors.  Critical  assemblies  are  special 
nuclear  devices  designed  and  used  to 
sustain  nuclear  reactions.  Critical 
assemblies  may  be  subject  to  frequent 
core  and  lattice  configuration  change 
and  may  be  used  frequently  as  mockups 
of  reactor  configurations. 

Record  means  a  completed  document 
or  other  media  that  provides  objective 
evidence  of  an  item,  service,  or  process. 

Service  means  the  performance  of 
work,  such  as  design,  construction, 
fabrication,  inspection,  nondestructive 
examination/testing,  environmental 
qualification,  equipment  qualification, 
repair,  installation,  or  the  like. 

(b)  Terms  defined  in  the  Act  and  not 
defined  in  these  rules  are  used 
consistent  with  the  meanings  given  in 
the  Act. 

(c)  As  used  in  this  Part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine  and  vice  versa,  as 
the  case  may  require. 

§  830.4    General  rule. 

(a)  No  person  shall  take  or  cause  to  be 
taken  any  action  inconsistent  with  the 
requirements  of  this  Part  or  any 
program,  plan,  schedule,  or  other 
process  established  by  this  Part. 

(b)  With  respect  to  a  particular  DOE 
nuclear  facility,  the  contractor 
responsible  for  the  design,  construction, 
operation,  or  decommissioning  of  that 
facility  shall  be  responsible  for 
implementation  of,  and  compliance 
with,  the  requirements  of  this  Part. 

(c)  When  a  section  of  this  Part 
expressly  requires  a  plan,  program,  or 
implementation  plan,  the  provisions  of 
any  such  plan,  program,  or 
implementation  plan,  as  approved  by 
DOE,  shall  be  the  basis  used  to 
determine  compliance  with  the  relevant 
nuclear  safety  requirements  in  the 
section. 

§  830.5    Enforcement. 

The  requirements  in  this  Part  are  DOE 
Nuclear  Safety  Requirements  and  are 
subject  to  enforcement  by  all 
appropriate  means,  including  the 
imposition  of  civil  and  criminal 
penalties  in  accordance  with  the 
provisions  of  Part  820  of  this  title. 


§830^    Records. 

A  person  shall  maintain  complete  and 
accurate  records  as  necessary  to 
substantiate  its  compliance  with  the 
requirements  of  this  Part. 

§  830.7    Graded  approach. 

(a)  Where  indicated  in  a  subpart,  a 
graded  approach  shall  be  utilized  to 
comply  with  the  requirements. 

(b)  Whenever  a  graded  approach  is 
applied  in  meeting  a  DOE  nuclear  safety 
requirement,  the  bases  for  selecting  an 
action  pursuant  to  the  graded  approach 
shall  be  documented. 

Subpart  A— General  Provisions 

§  830.1 00    Scope  of  subpart 

This  subpart  prescribes  requirements 
that  are  generally  applicable  to  more 
than  one  phase  of  the  life  cycle  of  a  DOE 
nuclear  facility. 

§830.120    Quality  assurance  requirements. 

(a)  General  Rule.  (1)  A  contractor 
responsible  for  a  DOE  nuclear  facility 
shall: 

(i)  Conduct  its  work  in  accordance 
with  the  criteria  of  paragraph  (c)  of  this 
section; 

(ii)  Develop  and  submit  for  approval 
by  DOE  a  Quality  Assurance  Program 
(QAP)  for  the  work;  and 

(iii)  Implement  the  QAP,  as  approved 
and  modified  by  DOE. 

(b)  Quality  Assurance  Program.  (1)  A 
contractor  shall  develop  a  QAP  by 
applying  the  quality  assurance  criteria 
specified  in  paragraph  (c)  of  this 
section.  A  QAP  shall  include  a 
discussion  of  how  the  criteria  of 
paragraph  (c)  of  this  section  will  be 
satisfied.  The  criteria  of  paragraph  (c)  of 
this  section  shall  be  applied  using  a 
graded  approach.  The  contractor  shall 
use  appropriate  standards,  wherever 
applicable,  to  develop  and  implement 
its  QAP. 

(2)  Within  180  days  after  May  5,  1994, 
a  contractor  shall  submit  to  DOE  for 
approval  a  current  QAP  and  an 
implementation  plan. 

(3)  A  contractor  may,  at  any  time, 
make  changes  to  an  approved  QAP. 
Changes  made  over  the  previous  year 
shall  be  submitted  annually  to  DOE  for 
review.  A  submittal  shall  identify  the 
changes,  the  pages  affected,  the  reason 
for  the  changes,  and  the  basis  for 
concluding  that  the  revised  QAP 
continues  to  satisfy  the  requirements  of 
this  section.  Changes  made  to  correct 
spelling,  punctuation,  or  other  editorial 
items  do  not  require  explanation. 

(4)  Implementation  plans  and  QAPs 
shall  be  regarded  as  approved  by  DOE 
90  da}s  after  submittal,  unless  approved 
or  rejected  by  DOE  at  an  earlier  date. 


and  shall  include  any  modification 
made  or  directed  by  DOE. 

(c)  Quality  assurance  criteria. — (1) 
Management  (i)  Program.  A  written 
QAP  shall  be  developed,  implemented, 
and  maintained.  The  QAP  shall  describe 
the  organizational  structure,  functional 
responsibilities,  levels  of  authority,  and 
interfaces  for  those  managing, 
performing,  and  assessing  the  work.  The 
QAP  shall  describe  management 
processes,  including  planning, 
scheduling,  and  resource 
considerations. 

(ii)  Personnel  Training  and 
Qualification.  Personnel  shall  be  trained 
and  qualified  to  ensure  they  are  capable 
of  performing  their  assigned  work. 
Personnel  shall  be  provided  continuing 
training  to  ensure  that  job  proficiency  is 
maintained. 

(iii)  Quality  Improvement.  Processes 
to  detect  and  prevent  quality  problems 
shall  be  established  and  implemented. 
Items,  services,  and  processes  that  do 
not  meet  established  requirements  shall 
be  identified,  controlled,  and  corrected 
according  to  the  importance  of  the 
problem  and  the  work  affected. 
Correction  shall  include  identifying  the 
causes  of  problems  and  working  to 
prevent  recurrence.  Item  characteristics, 
process  implementation,  and  other 
quality-related  information  shall  be 
reviewed  and  the  data  analyzed  to 
identify  items,  services,  and  processes 
needing  improvement. 

(iv)  Documents  and  Records. 
Documents  shall  be  prepared,  reviewed, 
approved,  issued,  used,  and  revised  to 
prescribe  processes,  specify 
requirements,  or  establish  design. 
Records  shall  be  specified,  prepared, 
reviewed,  approved,  and  maintained. 

(2)  Performance — (i)  Work  Processes. 
Work  shall  be  performed  to  established 
technical  standards  and  administrative 
controls  using  approved  instructions, 
procedures,  or  other  appropriate  means. 
Items  shall  be  identified  and  controlled 
to  ensure  their  proper  use.  Items  shall 
be  maintained  to  prevent  their  damage, 
loss,  or  deterioration.  Equipment  used 
for  process  monitoring  or  data  collection 
shall  be  calibrated  and  maintained. 

(ii)  Design.  Items  and  processes  shall 
be  designed  using  sound  engineering/ 
scientific  principles  and  appropriate 
standards.  Design  work,  including 
changes,  shall  incorporate  applicable 
requirements  and  design  bases.  Design 
intei  faces  shall  be  identified  and 
controlled.  The  adequacy  of  design 
products  shall  be  verified  or  validated 
by  individuals  or  groups  other  than 
those  who  performed  the  work. 
Verification  and  validation  work  shall 
be  completed  before  approval  and 
implementation  of  the  design. 
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(iii)  Procurement.  Procured  itfims  and 
services  shall  meet  established 
requirements  and  perform  as  specified. 
Prospective  suppliers  shall  be  evaluated 
and  selected  on  the  basis  of  specified 
criteria.  Processes  to  ensure  that 
approved  suppliers  continue  to  provide 
acceptable  items  and  services  shall  be 
established  and  implemented. 

(iv)  Inspection  and  Acceptance 
Testing.  Inspection  and  testing  of 
specified  items,  services,  and  processes 
shall  be  conducted  using  established 
acceptance  and  performance  criteria. 
Equipment  used  for  inspections  and 
tests  shall  be  calibrated  and  maintained. 

(3)  i^ssessmenf — (i)  Management 
Assessment.  Managers  shall  assess  their 
management  processes.  Problems  that 
hinder  the  organization  from  achieving 
its  objectives  shall  be  identified  and 
corrected. 

(ii)  Independent  Assessment. 
Independent  assessments  shall  be 
plaiuied  and  conducted  to  measure  item 
and  service  quality,  to  measure  the 
adequacy  of  work  performance,  and  to 
promote  improvement.  The  group 
f>erfonning  independent  assessments 
shall  have  sufficient  authority  and 
freedom  from  the  line  to  carry  out  its 
responsibilities.  Persons  conducting 
independent  assessments  shall  be 
technically  qualified  and  knowledgeable 
in  the  areas  assessed. 

Subpart  B — Design  [Reserved] 

Subpart  C — Operations  [Reserved] 

Subpart  D — Material  Management 
[Reserved] 

[FR  Doc.  94-8123  Filed  4-4-94;  8  45  ami 
BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratlcn 

14CFRPart39 

Pocltet  No.  93-NM-17&-AD;  Amendment 
39-6865;  AD  94-07-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
airplanes,  that  requires  modification  of 
the  fuel  crossfeed  low  level  dump 
system  shutoff.  This  amendment  is 


prompted  by  an  FAA  determination 
that,  in  the  event  of  a  failure  of  the 
number  2  bus  tie  relay  and  the 
subsequent  loss  of  the  number  2 
electrical  power  source,  an  all-engine 
flameout  event  could  occur  due  to  fuel 
starvation  during  or  shortly  after  a  fuel 
dumping  operation.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  fuel  dump  system 
shutoff  due  to  a  failure  of  the  number 
2  DC  bus  electrical  relay  and  the 
subsequent  loss  of  the  number  2 
electrical  power  source. 

DATES:  Effective  May  5, 1994. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the   . 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  5, 
1994 

ADDRESSES:  The  ser\ice  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  Cahfomia 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue.  S\V., 
Renton,  Washington;  or  at  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N\V., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-141L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
Cahfomia  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD),  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  and  MD-1  IF 
airplanes,  was  published  in  the  Federal 
Register  on  December  9,  1993  (58  FR 
64708).  That  action  proposed  to  require 
modification  of  the  fuel  crossfeed  low 
level  dump  system  shutoff. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commentcrs  support  the 
proposed  rule. 

One  commenfer  requests  that  the 
proposed  compliance  time  of  15  months 
to  modif\-  the  fuel  crossfeed  low  level 
dump  sNstom  shutoff  be  cxtondt-d  to  24 


months  to  coincide  with  regularly 
scheduled  "C"  checks.  The  commenter 
states  that  a  compliance  time  of  24 
months  would  allow  operators  some 
latitude  to  schedule  the 
accomplishment  of  this  modification. 
The  fAa  concurs  with  the  commenter's 
request  to  extend  the  compliance  time 
for  the  modification  requirement  so  that 
the  modification  can  be  performed  at  a 
maintenance  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 
personnel  will  be  available  if  necessary. 
Extending  the  compliance  time  by  9 
additional  months  will  not  adversely 
afTect  safety  since  the  interim 
procedures  [via  a  revision  to  the 
Airplane  Flight  Manual  (AFM)l  required 
by  AD  92-22-06,  Amendment  39-8392 
(57  FR  47570,  October  19,  1992)  vdll 
detect  electrical  malfunctions  that  may 
render  the  automatic  fuel  dump 
termination  feature  inoperative. 
Therefore,  paragraph  (a)  of  the  final  rule 
has  been  revised  to  specify  a 
compliance  time  of  24  months. 

Alter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  98 
McDonnell  Douglas  Model  MEKl  1  and 
MD-1  IF  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  43  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts 
will  cost  approximately  $5,688  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $258,774,  or 
$6,018  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefora,  in 
accordance  v.ith  Executive  Order  12612. 
it  is  dctermiand  that  this  final  rule  do^r, 
not  have  sufficient  federalism 
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implications  lo  warrant  the  prt;paration 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certiiy  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule*  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar)'  26. 1979);  and  (3} 
v\ill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADORESSCS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  3^? 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
i^d  14:3:  49  U.S  C.  10r{gJ:  and  14  CFR 
11. 8q. 

§39.13    {Amended] 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-07-07  McDonnell  Douglas:  ,\i:.end:!iiiu 
30-8865.  Dockft  QS-NNI-lTft-AD. 

Applicability  Model  MD-1 1  a.nd  MD-1 :  F 
airplanes  having  manufacturer's  fusehijie 
numbers  447  through  544  inclusive. 
certificated  in  any  category. 

Compliance:  Required  as  indiratfd.  i.r.less 
at  complished  previously 

To  prevent  loss  of  the  fuel  dump  s-vstiim 
shutoff  due  to  a  failure  of  the  number  2  IX". 
bus  electrical  relay  and  the  subsequent  loss 
of  the  number  2  electrical  powi?r  source, 
accomplish  the  following: 

(a)  Within  24  months  after  the  efffciivu 
date  of  this  AD,  modify  the  fuel  CTossft-ed 
low  level  dump  system  shutoff  in  accordant  e 
with  McDonnell  Douglas  MD-11  Service 
Bulletin  28-48.  dated  September  30.  lOOa. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  required  by  paragraph  (a)  of  AD  92- 
22-06.  Amendment  39-8392. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  c^xnpliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACT)). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
sf^nd  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existetiiT 
of  approved  alternative  methods  of 
corripJiance  with  this  AD,  if  any,  may  be 
ohtaiaed  from  the  Los  .Angeles  ACO. 

(f )  Special  flight  permits  nuiy  be  issued  lu 
accorriaace  with  Federal  .Aviation 
Resulations  (F.AR)  21.197  and  21.199  to 
ope.'^e  the  airplane  to  a  location  when-  the 
rtquiremer.ts  of  this  .AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-1 1 
Service  Bulletin  28-48,  dated  September  30. 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(d) 
and  1  CFR  part  51.  Copies  may  be  obtainesd 
from  McDonrell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach.  California  90601- 
1771,  Attention:  Business  Unit  Manfiger. 
Tecr.nica!  Administrative  Support. 
U^iparraect  L51,  M  C.  2-98.  Copies  rr.ay  be 
i.'ispected  at  the  FA.A.  Transport  Airplane 
Dirvctcratt;.  lC-01  Lind  .\venue.  SW..  Rentcn. 
Washington;  or  at  the  FAA.  Transport 
.Ai.-^ilu.-^e  Directorate.  Los  Angeles  .\iaTart 
Ortifiration  Office,  3229  East  Spring  Street. 
Long  Boach,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700,  Washington.  DC. 

(")  This  amendment  bet  omes  effective  en 
May  5.  1994 

Is.^iued  in  R(:jtf;n.  Washington,  on  March 
?3.  -1994. 

DarrtI!  M.  Pederson. 

Ac:ing  Mar.agtT.  Tnnsporf  Airplane 
Din>n  "Titp.  Ajrcraft  Certification  Senitv 
iFR  Doc,  94-7318  Filed  4-4-94;  8.45  am] 
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14  CFR  Part  39 


[Docket  No.  93-NM-150-AD;  Amendment 
39-8864;  AD  94-07-06] 

AinMorthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGeNCY:  Federal  .\viati(,n 
Administration.  DOT 
ACTION;  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airwo.'thiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detec:t  cracked  or 
fractured  fl-1 1  steel  bolts,  replacement 
of  discrepant  bolts  with  ones  made  of 
hiconel  718  material,  and  eventual 
replacement  of  all  H-11  steel  bolts 
installed  at  certain  critical  locations 
with  Inconel  718  material  bolts.  TTus 
amendment  is  prompted  by  reports  of 


cracked  and  fractured  H-1 1  steel  bolts 
installed  at  certain  critical  locations  of 
tiie  airframe  structure.  The  actions 
specified  by  this  AD  are  intended  to 
prevejit  the  failure  of  attachment  bolts 
in  critical  locations,  which  could  lead  to 
severe  airframe  damage. 
DATES:  Effective  May  5,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  5. 
1994. 

ADDRESSES:  The  service  infonnation 
referenced  in  this  AD  may  be  obtained 
L-om  Boeing  Commercial  Airplane 
Croup.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
infonnation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
UfKket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue 
SW  .  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (2061 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
air^vorthiness  directive  (.'KD)  that  is 
pppiiciible  to  certain  Boeing  Model  747 
series  njrplanes  was  published  in  the 
Federal  Register  on  December  15,  1993 
('B  FR  65567).  That  action  proposed  to 
riMjuire  inspections  to  detect  cracked  or 
fiactured  H-11  ste*^l  boits.  rt^placement 
of  riise.-epant  bolts  with  ones  made  of 
Inccinel  718  material,  and  eventual 
replacement  of  all  H-1 1  steel  bolts 
ins*.?.!!ed  at  certain  critical  locetions 
with  bii'.ts  made  of  Inconel  718  material. 

Interested  persons  have  been  afford»xl 
an  ojjportunity  to  participate  in  the 
making  of  this  anu^ndment.  Due 
consideration  has  been  given  lo  the 
cciniments  rect'ived. 

One  commenler  supports  the 
propo5al. 

Two  commenters  request  that  the 
applicability  of  the  proposal  be  revised 
to  e,\tlude  Model  747-400  series 
airplanes.  These  commenters  state,  and 
the  manufacturer  has  confirmed,  that 
these  airplanes  were  delivered  without 
»-ll  steel  bolts  installed.  The  FAA 
ccnciu^  Since  issuance  of  the  notice, 
the  FA.A  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-51-2048. 
Rf  vi:.ion  1,  dated  January  27. 1994, 
which  excludes  Model  747-400  aeries 
a.rplanes  from  the  effectivity  listing. 
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Since  these  airplanes  were  not  delivered 
wilh  H-11  bolts,  they  are  not  subject  to 
the  addressed  unsafe  condition.  The 
F.\A  has  revised  the  final  rule  to 
excinde  Model  747— iOO  series  airplanes 
from  the  applicability,  and  to  reference 
this  latest  revision  of  the  service 
bulletin  as  an  additional  source  of 
appropriate  service  information. 
Additionally,  the  FA_,\  has  revised  the 
ft.onomic  impact  information,  below,  to 
reflect  the  exclusion  of  Mode!  747—400 
series  airplanes. 

.\{i<'.r  careful  review  of  the  available 
diita.  including  the  comments  noted 
rtbove.  the  FA..\  has  determined  tliat  air 
>afety  and  the  public  ipterest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FA.A  has 
determiPed  that  these  chang-'s  will 
neither  increase  the  economic  burden 
on  a.-'.v  cperatr.T  nor  incrt^'se  the  sccpe 
r.fthe'AD 

There  are  approximaielv  60  N!odel 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  Pieet.  The  ¥.\A 
estimates  that  7  airplanes  of  U.S. 
r^qist.'-y  w'.li  be  affected  h\  this  .\D. 

It  would  take  an  average  of  IS  work 
hours  per  airplane  to  accomplish  the 
pruposf?d  inspection  actmns.  at  an 
average  lat»or  rstc  of  $55  per  work  hour 
Ba.'-ed  on  these  fif^iires.  the  total  cost 
imp.-.ct  of  the  prop<^sed  insp»-ction 
action  of  this  .'vD  on  U.S.  operators  is 
e»;timatf»d  to  he  S5.775.  or  .S82t  per 
airplane,  per  inspection  c\(.ie. 

It  would  trike  an  average  of  240  work 
hoi.rs  per  ainplane  to  ac'jomplish  the 
proposed  bolt  repk-'cemeut  action,  at  an 
average  labor  rate  of  S-'-5  per  work  hour. 
Required  parts  would  cost 
approximately  Sll.OOO  pe.'-  ai.-pUuie. 
Based  on  these  figures,  the  tcttal  cost 
impart  of  the  proposed  repiacenient 
action  of  this  .\D  on  U.S  operators  is 
estimi::ed  to  be  5163,400.  or  $24,200  per 
airplane.  (This  estimate  assu.mes  that  Fi- 
ll steel  bolts  are  found  o!  all  affected 
loaitions.)  .\ccom>pli.shr?.ent  of  this 
replacement  adion  terminates  the 
repetitive  inspection  requirement; 
thereforfi  the  accomplishment  of  the 
r<;;placement  will  result  in  a  reduction  in 
costs  to  affected  operators  of  S275  per 
airplane  per  inspection  cycle  that  will 
no  longer  be  required. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 


hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  spyecial  airplane 
scheduling  would  be  minimal. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determiucd  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederciK.sm  Assessment. 

For  the  leasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)-  action"  under 
Executive  Order  12BG6:  (2)  is  not  a 

significant  r.j!e"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034,  Februar>-  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
sdbst.intial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Do<.:ket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Sufotv.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  nie  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit)-:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S  Q  106(g):  and  14  CFR 
n  69. 

§39.1}-{Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-07-06  Boeing:  Amendment  3»-8864 
Docket  93-NM-150-AD. 


Apphcability:  Model  747  series  airplanes 
having  line  numbers  641  through  708. 
inulusive.  excluding  Model  747-400  series 
airplanes;  certificated  in  eny  Cdtegor>-. 

Compliance:  Required  as  indicated,  unless 
acroinplished  previously. 

To  prevent  severe  strjcUira!  damage  lo  the 
airplane  due  to  failure  of  attachrr.ent  bolts, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  4  years 
total  time-in-ser^ice,  or  withm  15  months 
after  the  effective  date  of  this  .\D,  whichever 
Of.curs  later,  perfcmn  a  visual  inspection,  in 
arrordanc-e  with  Boeing S*r\ic«  Bulletin 
747-51-204B.  dated  Janaarv-  14.  1093,  or 
Revision  1.  dated  January  27.  1994.  to  verify 
if  bolts  made  of  H-1 1  steel  have  been 
installed  at  the  following  locations: 

Note  1:  Not  all  eirplanes  need  to  be 
inspet~ted  a'  each  critical  locatior..  Oper;.:or» 
should  refer  to  the  Boeing  serv  ice  bulle'in  to 
dt-tprmine  which  specific  loceTions  are  to  be 
i:ispected  on  which  airplanes. 

(1)  Bod)  landing  geh,'  inboard  eid 
oulboard  tnin.'-.jon  vertical  supf'rj 
attachment 

(2)  VVinp  landing  gear  hi-am  upix' thord  to 
longeron  attachment. 

(t)\\ing  landing  gear  btcii:  lo\A«-r  chr.rd  to 
( "vase  bea.Ti  attachment 

(4)  DtxJy  Station  (BS)  2598  horir.o.ni.-.l 
-.'abil:7(T  hinge  attachment. 

(5)  BS  2598  lonee.nDn  splice  fitting 
f'tdch.T.er.t  at  stringers  11  end  23. 

(6)  Fin  to  body  attachment. 

(7)  Horizontal  stabilizer  front  spar  |a(  k 
s>  rew  attachment. 

(b)  If  no  bolt  made  of  H-l  1  steel  is 
detected,  no  fu.'ther  at  !ion  is  reouired  by  this 
AD 

Id  if  a;iy  boit  m^de  of  H-l  1  steel  is 
lij'tected.  prit<r  to  fu.'ther  fi.ght.  visually 
mspet  1  the  bolt  to  detect  cracking  or  frccture, 
in  accordance  with  Booing  Ser.ice  Bulletin 
747-;-,l-204R.  dated  January  14.  1993,  or 
Revision  1.  dated  January  27.  1934. 

Note  2:  A  bolt  made  of  H-l  1  steel  is 
considered  to  f>e  fractured  if  the  sealant 
around  the  n;;t  or  bolthead  is  broken,  or  if 
there  rire  saps  between  the  bolthead  or  nut 
and  tht-  artjacent  structure. 

(1)  If  no  cricking  or  fracturn  of  th*;  bolt  is 
detected,  repeat  the  inspection  of  that  bolt 
thereafter  at  intervals  not  to  exceed  18 
nKinth.";. 

(2)  If  any  cracking  or  fracture  is  detected 
during  this  inspection  or  during  any 
inspection  requi.'wd  by  paragraph  (c)(1)  of 
this  .*.D.  prior  lo  further  flight,  replace  the 
discrepant  boh  with  a  bolt  made  of  Inconel 
718  material  in  accordance  with  the  service 
bulletin 

(d)  Within  48  months  after  the  effective 
date  of  this  AD.  replace  all  bolts  made  of  H- 
11  steel  installed  at  the  locations  specified  in 
paragraph  (a)  of  this  AD  with  bolts  made  of 
Inconel  718  material,  in  accordance  wilh 
Boeing  Service  Bulletin  747-51-2048.  dated 
January  14,  1993.  or  Revision  1.  dated 
January  27,  1994.  Such  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  liiay  be 
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used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
lDsp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  3:  Information  concerning  the 
existence  of  approved  ahernative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  inspection  and  replacement  shall 
b«  done  in  accordance  with  Boeing  Service 
Bulletin  747-51-2048,  dated  January  14, 
1993,  or  Boeing  Service  Bulletin  747-51- 
2048,  Revision  1,  dated  January  27,  1994 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  in.spected  at  the  FAA. 
Transpyort  Airplane  Directorate,  1601  Llnd 
Avenue,  SW.,  Renfon,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
May  5,  1994. 

Issued  in  Renton,  Washington,  on  March 
23.  1994. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-7320  Filed  4-4-94;  8:45  am) 
BILUNO  CODE  4B10-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  3F4196/R2045;  FRL-4762-3] 

RIN  2070-AB78 

Biochemical  Pesticide  Ptant  Floral 
Volatile  Attractant  Compounds: 
Cinnamaldehyde,  CInnamyl  Alcohol,  4- 
methoxy  Cinnamaldehyde  3-Phenyl 
Propanol.  4-Methoxy  Phenethyl 
Alcohol,  Indole,  and  1,2,4- 
Trimethoxybenzene;  Exemption  From 
the  Requirement  of  a  Pesticide 
Tolerance 

AGENCY:  Environmental  Froteclion 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  Tliis  rule  establishes  an 
e.xemptio.n  from  the  requirement  of  ,i 
tolerance  for  residues  of  the  following 
biochemical  pesticide  plant  floral 
volatile  attractant  compounds: 
cinnair.aldehvde,  cinnamvl  alcohol,  4- 


methoxy  cinnamaldehyde,  3-phenyl 
propanol,  4-methoxy  phenethyl  alcohol, 
indolB,  and  1,2,4-lrimethoxybenzene  in 
or  on  specific  raw  agricultural 
commodities  as  dispersed  from  the 
pesticidal  bait  Com  Rootworm  Bait®. 
Micro  Flo  Co.  petitioned  EPA  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
compounds. 

EFFECTIVE  DATE:  Effective  April  5,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  3F4196/ 
R2045;  FKL-4762-31,  may  be  submitted 
to:  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460.  A  copy  of 
any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmenta)  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM#2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Envlrormiental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Rm.  213,  CM  #2.  1921  Jefferson  Davis 
Hwy..  ArUngton,  VA  22202,  (703)-305- 
7096. 

SUPKEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  21,  1993  (58 
FR  34353),  EPA  issued  a  notice  which 
announced  that  Micro  Flo  Co.,  P.O.  Box 
5948.  Lakeland.  FL  33807,  had 
submitted  a  pesticide  petition  (PP 
3F4196)  to  EPA  proposing  to  amend  40 
CFR  part  180,  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a,  by  establishing  a 
regulation  to  exempt  fi-om  the 
requirement  of  a  tolerance  residues  of 
the  following  biochemical  pesticide 
plant  floral  volatile  attractant 
compounds:  cinnamaldehyde,  cinnamvl 
alcohol,  4-methoxy  cinnamaldehyde,  3- 
phenyl  propanol,  4-methoxy  phenethyl 
alcohol,  indole,  a;id  1,2,4- 
trimethoxybenzene  on  the  following  raw 
agricultural  commodities:  the  following 
field  crops — alfalfa,  clover,  cotton, 
dandelion,  peanuts  (including  hay). 


rice,  sorghum  (milo),  soybeans, 
sunflower,  sweet  potatoes,  and  wheat; 
the  following  vegetable  crops — 
asparagus,  beans  (Including  forage  hay), 
beets,  carrots,  celery,  cole  crops 
(cabbage,  broccofi.  brussels  sprouts, 
cauliflower),  collards  (kale,  mustard 
greens,  turnip  greens,  kohlrabi),  com, 
fresh  (field,  sweet,  pop.  seed),  com 
fodder  and  forage,  Chinese  cabbage, 
cowpeas,  cucurbitis  (cucumbers, 
squash,  pumpkin),  egg  plant,  endive 
(escarole),  horseradish  (radish, 
mtabagas.  turnip  roots),  leafy  greens 
(spinach,  swiss  chard),  lettuce  (head 
leaf),  okra,  parsley,  parsnip,  peas,  peas 
with  pods,  peppers,  potatoes,  sugar 
beets,  tomatoes;  the  following  tree  fruit, 
berry  and  nut  crops — almonds,  apples, 
apricots,  berries  (blackberry, 
boysenberry,  dewberry,  loganberry, 
raspberry),  blueberry,  cherry,  citrus 
(grapefruit,  kimiquat,  lemon,  lime, 
orange,  tangelo,  and  tangerine) 
cranberry,  grapes,  melons,  (watermelon, 
honeydew,  crenshaw,  cantaloupe, 
casaba,  persian).  nectarines,  pears, 
pecans,  peaches,  and  strawberry  as 
dispersed  from  the  end-use  product 
Corn  RootwormBait®.  a  pesticidal  bait. 
The  Agency  has  classified  the  seven 
floral  attractants  as  biochemical 
pesticides  based  on  their  nontoxic  mode 
of  action  and  the  natural  occurrence  of 
the  components.  The  Agency  notes  that 
with  the  exception  of  4-m.ethoxy 
phenethyl  alcohol  and  li2,4- 
trimethoxybenzene,  the  various 
components  are  used  in  the  flavor  and 
fragrance  industry  and  are  considered 
generally  recognized  as  safe  by  the 
Flavor  and  Extract  Manufacturers 
Association. 

Residue  Chemistry  Data 

No  residue  chemistry  data  were 
required.  The  Agency  has  taken  into 
consideration  the  use  pattern  of  the  end- 
use  product,  its  formulation,  and  the 
low  application  rate  of  the  subject  plant 
floral  volatile  attractants  fi'om  the  end- 
use  product.  The  application  rate  of  the 
subject  attractants  would  be  less  than  or 
equal  to  20  grams  of  each  per  acre  per 
application,  given  a  maximum  label  rate 
of  5  applications  of  10  pounds  of  Com 
Rootworm  Bait*"  formulation  per  acre 
per  season. 

Toxicology  Data 

Fuithemiore,  the  Agency  has 
evaluated  the  toxicology  submissions 
provided  by  the  petitioner.  Completed 
mammalian  acute  toxicology  studies  for 
tlie  end-use  product  indicate  the 
following:  acute  oral  toxicity  in  rats 
(LDjo  >  5.000  mg/kg,  Tcxicity  Category 
IV),  acute  dermal  toxicity  in  rabbits 
(LD50  >  2,000  mg/kg.  Toxicity  Category 
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III),  acute  inhalation  toxicity  in  rats 
(LD.M)  >6.08  mg/kg.  Toxicity  Category 
IV),  primary  dermal  irritation  in  rabbits 
(Toxicity  Category  IV),  primary  eye 
irritation  in  rabbits  (Toxicity  Categor)- 1), 
dermal  sensitization  study  in  guinea 
pigs  (not  a  sensitizer),  and  an  Ames 
assay  (not  mutagenic). 

No  comments  were  received  in 
response  to  the  Agency's  announcement 
of  the  petition  (PP  3F4196)  in  the 
Federal  Register  of  October  21, 1993  (58 
FR  54353)  proposing  the  exemption. 

Based  on  the  information  cited  above 
and  the  conditions  of  use,  the  Agency 
has  determined  that  the  establishment 
of  an  exemption  from  the  requirement  of 
a  tolerance  in  40  CFR  part  180  will 
protect  the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual, 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  thnt 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 


statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  29,  1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  40  CFR 
part  180  continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new  § 
180.1127,  to  read  as  follows: 

§  1 80.1 1 27    Biochemical  pesticide  plant 
floral  volatile  attractant  compounds: 
cinnamaldehyde,  cinnamyl  alcohol,  4- 
methoxy  cinnamaldehyde,  3-phenyl 
propanol,  4-methoxy  phenethyl  alcohol, 
indole,  and  1,2,4-trimethoxyt>enzene; 
exemptions  from  the  requirement  of  a 
tolerance. 

Residues  of  the  biochemical  pesticide 
plant  floral  volatile  attractant 
compounds:  cinnamaldehyde,  cinnamyl 
alcohol,  4-methoxy  cinnamaldehyde,  3- 
phenyl  propanol,  4-methoxy  phenethyl 
alcohol,  indole,  and  1,2,4- 
trimethoxybenzene  are  exempt  from  the 
requirement  of  a  tolerance  in  or  on  the 
following  raw  agricultural  commodities: 
the  following  field  crops — alfalfa, 
clover,  cotton,  dandelion,  peanuts 
(including  hay),  rice,  sorghum  (milo), 
soybeans,  sunfiower,  sweet  potatoes, 
and  wheat;  the  following  vegetable 
crops —  asparagus,  beans  (including 
forage  hay),  beets,  carrots,  celery,  cole 
crops  (cabbage,  broccoli,  brussels 
sprouts,  cauliflower),  collards  (kale, 
m.ustard  greens,  turnip  greens,  kohlrabi), 
corn,  fresh  (field,  sweet,  pop,  seed),  com 
fodder  and  forage,  Chinese  cabbage, 
cowpeas,  cucurbitis  (cucumbers, 
squash,  pumpkin),  egg  plant,  endive 
(escarole).  horseradish  (radish, 
rutabagas,  turnip  roots),  leafy  greens 
(spinach,  Swiss  chard),  lettuce  (head 
leaf),  okra,  parsley,  parsnip,  peas,  peas 
with  pods,  peppers,  potatoes,  sugar 
beets,  tomatoes;  the  following  tree  fruit, 
berry  and  nut  crops — almonds,  apples, 
apricots,  berries  (blackberrv-, 
boysenberrv',  dewberr)',  loganberry, 
raspbeny),  bluebeny.  cherr\-,  citrus 
(grapefruit,  kumquat,  lemon,  lime, 
orange,  tangelo.  and  tangerine) 
cranberry,  grapes,  melons,  (watermelon, 


honeydew,  crenshaw,  cantaloupe, 
casaba,  persian).  nectarines,  pears, 
pecans,  peaches,  and  strawberry  as 
dispersed  from  the  end-use  product 
Com  Rootworm  Bait",  a  pesticidal  bait, 
in  accordance  with  the  prescribed 
conditions  in  paragraph  (a)  of  this 
section. 

(a)  Cumulative  yearly  application 
cannot  exceed  20  grams  of  each  floral 
attractant/acre/application. 

(b)  [Reserved]. 

|FR  Doc.  94-8105  Filed  4-4-94;  8:45  ami 

BILLING  CODE  U60-«0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  89-552;  DA  94-276] 

Use  of  the  220-222  Mhz  Band  by  the 
Private  Land  Mobile  Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Interpretation. 

SUMMARY:  Because  certain  aspects  of  the 
procedures  adopted  by  the  FCC  for 
filing  and  acceptance  of  220-222  MHz 
license  applications  were  appealed, 
non-nationwide  licensees  were  granted 
an  extension  of  120  days  from  the  final 
disposition  of  the  appeal  to  construct 
their  systems  and  place  them  in 
operation.  The  relevant  appeal  was 
settled.  Upon  motion  by  affected 
licensees,  the  Private  Radio  Bureau  has 
adopted  this  Order  granting  an 
extension  of  time  through  December  2, 
1994,  for  non-nationwide  220-222  MHz 
licensees  to  construct  their  systems  and 
place  them  in  operation.  This  action 
provides  affected  licensees  with 
necessary  time  to  account  for  the 
unanticipated  prompt  appellate  finality 
that  followed  a  previous  period  of 
uncertainty  with  respect  to  equipm.ent 
purchasing,  financing,  system 
construction  and  management  contracts. 
DATES:  Compliance  date  extended  to 
December  2,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Borkowski,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  (202)  632-7125. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  March  28,  1994. 

Released:  March  30.  1994. 

In  the  Matter  of  Amendment  of  Part 
90  of  the  Commission's  Rules  to  Provide 
for  the  Use  of  the  220-222  M^z  Band 
by  the  Private  Land  Mobile  Radio 
Services,  PR  Docket  No.  89-552. 
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By  the  Chief,  Private  Radio  Bureau: 

1.  On  July  30, 1992,  certain  aspects  of 
the  Commission's  procedures  for  filing 
and  acceptance  of  220-222  MHz  license 
applications  were  appealed  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. i  As  a 
result,  we  conditioned  all  grants  of  220- 
222  MHz  licenses  upon  the  outcome  of 
this  appeal.  We  granted  each  non- 
nationwide  220^222  MHz  licensee, 
regardless  of  its  initial  authorization 
date,  an  automatic  extended  period  of 
120  days  from  the  date  of  the  appeal's 
final  disposition  by  the  courts,  to 
construct  and  place  its  licensed 
facilities  in  operation.^ 

2.  On  MarcQ  18, 1994,  the  pending 
appellate  case  upon  which  we 
conditioned  these  license  grants  was 
dismissed. 3  This  action  initiated  the 
120-day  extended  construction  period 
granted  to  each  non-nationwide  220- 
222  MHz  Ucensee. 

3.  On  February  15. 1994,  the  law  firm 
of  Keller  and  Heckman.  on  behalf  of 
various  220  MHz  licensees,  requested 
that  the  Commission  extend  the  time  to 
construct  non-nationwide  220-222  MHz 
facilities  from  1 20  days  after  resolution 
of  Evans  v.  Federal  Communications 
Commission  to  240  days  after  its 
resolution.  Keller  and  Heckman  based 
this  reauest  on: 

(1)  Tne  unanticipated  prompt 
appellate  finality  achieved  by  settlement 
of  this  matter, 

(2)  The  probable  inability  of  220-222 
MHz  equipment  vendors  to 
accommodate,  within  a  120-day 
timeframe,  the  thousands  of  equipment 
orders  that  are  likely  to  be  placed  with 
the  advent  of  a  settlement;  and 

(3)  The  likelihood  that  such  an 
extension  will  result  in  the  provision  of 
220-222  MHz  local  service  to  the  public 
mure  quickly  than  through  the 
automatic  cancellation  of  existing 
licenses  followed  by  the  selection  of 
ntnv  licensees. 

4.  Keller  and  Heckman  indicated  that 
most  220-222  MHz  non-nationwide 
lir.ensi-js  "have  been  highly  reluctant  to 
ccn^mit  to  decisions  on  equipment 
purchasing,  financing,  system 
(.onstruction  and  management  contracts 
while  the  air  of  uncertainty  as  to  license 
re'pntion  created  by  the  Evnns  case"  * 


'  .See  E\ar,s  v  FrJr-ral  Cummunications 
C,,.T.r,us<ion.  Cas^  No.  92-1317  (DC  Or.  Hied  [uly 
30.  Vi'J^]. 

■I.S.*  puhik  rotiLfi,  Lotlery  for  220-222  MHz 
Priv.ite  kddio  Land  .Mobile  "Local"  Channels.  D.\- 
K'JI,  57  KK  41935.  41936  (SeptPmber  14.  1992]. 

^Of ■'.'■:.  P»T  Curiam.  Evans  v.  Federal 
C  rimuiw  aliens  Commis'sion,  Case  No  92-i  317 
(llCCir.  Md.-fh  18.  1994). 

••  Ri'q-»sl  for  ;\d«ii!ional  Time  !o  Constriu-.t  220 
MHz  Privrtte  Land  Mobile  Radio  Systems,  filed  hy 
Ki'Ki^r  ,?iid  H'!<  k.-nnn.  Februarv  15.  1^*94,  at  2. 


continues  to  prevail.  Keller  and 
Heckman  stated  that  the  requested 
extension  would  allow  licensees  the 
requisite  time  needed  to  address  these 
matters. 

5.  Therefore,  for  good  cause  shown,  it 
is  ordered  that  the  deadline  for  licensees 
to  construct  their  non-nationwide  220- 
222  MHz  facilities  and  place  them  in 
operation  is  hereby  further  extended. 
All  licensees  of  such  stations  authorized 
on  or  before  the  release  date  of  this 
Order  must  construct  their  facilities  and 
place  them  in  operation  on  or  before 
December  2, 1994.5 
Federal  Communications  Commission. 
Beverly  G.  Baker, 
Deputy  Chief,  Private  Radio  Bureau. 
(FR  Doc.  94-8074  Filed  4-4-94;  8:45  ami 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  36] 

RIN2127-AE60 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGEMCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule. 

SUMIIARY:  This  rule  amends  Standard 
No.  213,  Child  Restraint  Systems,  to 
create  an  exception  to  the  requirement 
that  a  restraint  must  not  change  its 
adjustment  position  during  dynamic 
compliance  testing.  A  change  in 
adjustment  positions  of  a  rear- facing 
restraint,  i.e.,  infant  restraint,  is 
permitted  subject  to  a  requirement 
intended  to  ensure  that  the  design 
allowing  such  movement  will  not  injure 
the  infant. 

The  amendment  will  permit  the 
production  of  restraints  specially 
designed  for  infants  with  apnea  or  other 
breathing  problems.  To  facilitate 
breathing  by  these  infants,  the.se 
restraints  allow  infants  to  ride  in  the 
reclined  position  under  normal  driving 
conditions.  However,  when  the  restraint 
is  subjected  to  the  forces  of  a  frontal 
vehicle  crash,  a  portion  of  the  restraint 
adjusts  so  that  the  infants  move  into  an 
upright,  rear-facing  position.  In  this 


*  All  iice.nsees  of  non-nationwide  220-222  SJHz 
stations  authorized  after  the  release  date  of  this 
Order  must  construct  t.heir  facilities  and  place  them 
in  operation  within  eighl  months  of  the  date  of 
i.-.:t:al  license  grant.  See  47  OR  90.725(.T. 


position,  the  crash  forces  are  spread 
over  the  full  torso  and  the  back  of  the 
infant's  head  is  supported,  thus 
reducing  the  chance  of  injury. 
DATES:  This  rule  is  effective  on  May  5, 
1994. 

Petitions  for  reconsideration  of  the 
rule  must  be  received  by  May  5, 1994. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  be  submitted  to: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (telephone  202-366-4919). 
SUPPLEMENTARY  INFORMATION:  This 
document  amends  the  requirement  in 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  "Child  Restraint  Systems,"  that 
a  child  restraint  with  adjustable 
(reclinable)  positions  must  not  change 
its  adjustment  position  during  dynamic 
testing  (S5.1.1(b)).  The  purpose  of  the 
requirement  is  to  prevent  a  child's 
fingers  or  Umbs  from  being  caught 
between  the  shifting  parts  of  the 
restraint.  Today's  rule  permits  a  change 
in  adjustment  positions  of  a  rear-facing 
restraint  system,  i.e..  infant  restraint, 
provided  that  the  restraint  meets  a 
requirement  intended  to  ensure  such 
movement  will  not  injure  the  child.  The 
amendments  made  by  this  document 
were  proposed  in  a  notice  of  proposed 
rulemaking  (NPRM)  pubhshwi  on  May 
26,  1993  (58  FR  30134).  NHTSA 
commenced  this  rulemaking  action  in 
response  to  a  petition  for  rulemaking 
from  Century  Products  Company. 

The  provisions  adopted  in  today's 
document  are  substantially  similar  to 
those  NHTSA  proposed  in  the  May  1993 
NPRM.  This  rule  permits  an  infant 
restraint  to  have  a  means  for 
repositioning  the  seating  surface  of  the 
restraint  that  allows  an  infant  to  move 
from  a  reclined  position  to  an  upright 
position  during  a  frontal  crash.  To 
protect  the  infant  during  that  chauige  in 
adjustment  position,  the  rule  regulates 
exposed  openings  in  the  restraint 
structure.  No  opening  that  is  exposed 
and  is  larger  than  1/4  inch  (6.35  mm) 
before  the  testing  is  permitted  to  become 
smaller  during  the  movement  of  the 
seating  surface  relative  to  the  restraint 
system  as  a  whole.  This  rule  also 
requires  that  the  printed  instructions 
accompanying  each  rear-facing  ciiiUl 
restraint  system  that  has  a  means  tor 
repositioning  the  seating  surface  of  the 
system  include  a  warning  against 
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impeding  the  ability  of  the  restraint  to 
change  adjustment  position. 

Infant  Restraints 

An  infant  restraint  is  a  child  restraint 
system,  except  a  car  bed,  that  positions 
a  child  so  that  the  child  faces  toward  the 
rear  of  the  motor  vehicle.  Most  infant 
restraints  are  conventional  rear-facing 
seats  which  are  designed  for  infants 
only,  and  are  intended  to  be  installed  so 
that  the  infant  faces  the  rear  of  the 
vehicle.  There  are  other  child  restraints 
that  are  convertible  into  two  different 
modes.  In  one  mode,  these  restraints  are 
rear-facing  so  that  they  can  be  used  by 
infants.  In  the  other  mode,  these 
restraints  are  forward-facing  so  that  they 
can  be  used  by  toddlers.  (When  the  term 
"infant  restraint"  is  used  below,  it  refers 
both  to  infant  seats  which  are 
exclusively  for  infants  and  to  the  infant 
mode  of  convertible  child  restraints.) 

Infant  restraints  are  designed  to  meet 
infants'  particular  physical  needs.  An 
infant  cannot  be  seated  in  a  completely 
upright  position  since  its  neck  muscles 
are  not  strong  enough  to  enable  the 
infant  to  hold  its  head  upright.  An 
infant  restraint  must  be  designed, 
therefore,  so  that  it  supports  the  infant's 
spine  and  head  in  a  partially  inclined 
position.  At  the  same  time,  an  infant 
must  be  positioned  sufficiently  upright 
and  rear- facing  so  that  in  a  crash,  the 
forces  are  spread  evenly  across  the 
infant's  back  and  shoulders,  the 
strongest  part  of  an  infant's  body. 
Further,  an  infant  restraint  positions  the 
back  of  the  child's  head  against  the 
restraint's  seating  surface  in  a  crash. 
This  helps  to  prevent  severe  neck 
injuries. 

Century's  Petition 

Century  submitted  its  petition 
because  it  wishes  to  produce  an  infant 
restraint  that,  imder  normal  driving 
conditions,  would  allow  the  infant  to  lie 
on  its  back  in  a  more  reclined  position 
than  is  possible  in  current  infant 
restraints,  with  the  infant's  head  nearest 
the  front  of  the  vehicle  and  its  feet 
nearest  the  rear  of  the  vehicle.  To 
provide  proper  protection  in  a  frontal 
crash,  a  portion  of  the  infant  seat, 
including  the  surface  on  which  the 
infant  is  resting,  would  change  position 
by  rotating  upwards  and  toward  the 
front  of  the  vehicle  so  that  the  child 
would  be  rear-facing  and  almost 
upright.  As  a  result,  the  crash  forces 
would  be  applied  to  and  spread  across 
the  infant's  neck  and  shoulders.  In  the 
almost  upright  mode,  the  restraint 
would  provide  occupant  protection 
similar  to  that  provided  by  infant  seats 
lacking  the  capability  of  dynamic 
readjustment. 


The  petitioner  described  three  ways 
in  which  safety  could  be  improved  if 
infant  seats  were  allowed  to  change 
adjustment  positions  in  a  crash.  First, 
the  petitioner  believes  designing  an 
infant  seat  so  that  it  changes  adjustment 
positions  during  a  frontal  crash  could 
reduce  the  crash  forces  imposed  on  the 
child.  The  movement  due  to  the  change 
in  position  could  help  dissipate  the 
stored  kinetic  energy  during  the  initial 
stage  of  a  frontal  crash  (i.e.,  when  the 
momentum  of  the  child  and  rear-facing 
seat  are  causing  them  to  attempt  to 
move  toward  the  front  of  the  vehicle). 

The  second  improvement  in  safety 
relates  to  what  Centur\-  stated  was  the 
primary  advantage  of  the  new  seat.  The 
petitioner  believed  the  seat  would 
enable  a  child  to  travel  in  a  more 
reclined  position  than  is  possible  with 
current  infant  seats.  The  petitioner  said 
that  this  would  benefit  premature, 
apnea-prone  infants,  and  infants  with 
other  breathing  problems.  Included  in 
_  Century's  petition  was  the  petitioner's 
public  ser\ice  message  on  "positional 
apnea."  It  explains  the  problems  that 
infants  with  positional  apnea  have 
when  riding  in  current  infant  restraints: 

Positional  Apnea  is  a  breathing  difficulty 
that  could  occur  when  very  small  infants  are 
positioned  in  an  upright  angle  in  infant 
products  such  as  car  seats,  car  beds,  strollers, 
carriers,  swings,  etc.  Because  of  their  tiny 
bodies  and  weak  necks,  small  infants  are  in 
danger  of  Positional  Apnea.  If  the  angle  of  the 
child  in  the  infant  product  is  too  steep,  the 
infant's  head  may  fall  forward  far  enough  to 
choke  off  his/her  air  supply.  Depending  on 
the  positioning  of  the  child  in  an  infant 
product,  the  risk  to  the  child  may  be 
increased. 
»  •  •  •  « 

To  explain  its  reasons  for  believing  a 
change  to  SS.l.lfb)  would  help  children 
with  apnea.  Century  submitted  articles 
and  statements  from  members  of  the 
medical  community  on  positional 
apnea.  These  materials  are  fully 
discussed  in  the  NPRM.  They  include  a 
July  1990  policy  statement  from  the 
American  Academy  of  Pediatrics  on  the 
safe  transportation  of  premature  infants, 
which  states  that  some  infants, 
particularly  premature,  low-weight 
infants,  may  be  subject  to  oxygen 
desaturation  when  placed  in  an  upright 
position  in  infant  restraints.  Century- 
argued  that  the  articles  indicate  a  need 
for  new  infant  restraint  designs  that  are 
specially  designed,  such  as  the  infant 
seat  the  petitioner  wishes  to  produce. 

The  third  advantage  of  the  seat  relates 
to  improved  positioning  of  all  infants  in 
infant  restraints.  Infant  restraints  are 
tested  by  NHTSA  for  compliance  with 
FMVSS  No.  213  on  a  "standard  seat 
assembly,"  which  is  an  essentially 


horizontal  vehicle  seat  cushion.  The 
"standard  seat  assembly"  is  specified  in 
S7.3  of  the  standard.  If  the  vehicle  seat 
cushions  actually  being  installed  in 
vehicles  are  not  horizontal,  but  slant 
downward  to  the  rear,  as  they  do  in 
some  newer  model  cars,  an  infant 
restraint  placed  on  that  vehicle  seat 
cushion  would  be  tilted  rearward.  Thus, 
an  infant  riding  in  the  infant  restraint 
would  likely  sit  more  upright  than  if  the 
infant  restraint  were  placed  on  a 
horizontal  vehicle  seat  cushion.  A 
restraint's  back  support  surface  that  is 
too  upright  might  not  be  able  to  provide 
adequate  support  to  the  infant's  head 
and  neck.  Century  said  that  its  new 
infant  restraint  would  compensate  for 
the  effect  that  a  slanting  vehicle  seat 
cushion  may  have  on  infant  restraints. 

The  NPRM 

The  NPRM  proposed  amending  S5.1.1 
to  permit  infant  restraints  to  have  a 
means  for  enabling  the  seating  surface  of 
the  system  to  adjust  during  testing  so 
that  the  restraint's  occupant  would 
move  from  a  reclined  position  to  an 
upright  position.  Under  the  NPRM,  the 
movement  of  the  seating  surface  during 
testing,  relative  to  the  restraint  as  a 
whole,  had  to  be  unidirectional  rotation 
or  translation.  The  NPRM  also  proposed 
that  no  opening  in  the  restraint  structure 
that  is  exposed  and  is  larger  than  V4 
inch  (6.35  mm)  before  the  testing  shall 
become  smaller  during  the  testing  as  a 
result  of  the  movement  of  the  seating 
surface  relative  to  the  restraint  as  a 
whole. 

Comments  were  expressly  sought  on 
the  following  issues.  First,  whether 
movement  of  the  seating  surface  during 
dynamic  testing  should  be  permitted  for 
child  restraints  other  than  infant 
restraints.  Second,  whether  movement 
during  dynamic  testing  must  occur  onlv 
unidirectionally  in  a  rotational  or 
translational  motion.  Third,  whether 
there  should  be  greater  leeway  in  how- 
exposed  openings  may  close.  In 
addition,  the  NPRM  sought  comments 
on  whether  a  change  in  infant  restraint 
adjustment  position  during  a  sudden 
deceleration  should  be  permitted  as  a 
potential  way  of  protecting  children 
from  injur\-  that  might  otherwise  result 
from  an  air  bag  impacting  the  child 
restraint  during  a  crash.' 

Comments 

NHTSA  received  eight  comments  on 
the  NPRM.  Commenters  were  Century. 
Ford,  the  American  Academy  of 
Pediatrics,  Advocates  for  Highway  and 


I  For  a  discuision  of  potential  dangers  of  an  air 
bag  to  an  infant  in  a  rear-facing  child  restraint,  see 
59  FR  7643.  Februa.'y  16.  1994. 
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Auto  Safety,  Congressman  Thomas  C. 
Sawyer  of  Ohio,  and  three  private 
individuals  interested  in  child  seat 
safety  (Messrs.  Jerome  Koziatek,  Donald 
Friedman  and  Jonathan  Sebring). 

All  the  commenters,  except  Mr. 
Sebring.  generally  believed  motion  in  a 
restraint  system  will  benefit  safety.  Mr. 
Koziatek  believed  that  changes  in 
vehicle  interiors  (e.g.,  air  bags,  three- 
{X)int  belts,  more  restricted  occupant 
space)  have  made  it  more  difficult  for 
child  restraints  to  protect  the  child 
occupant,  and  that  permitting  motion 
will  help  attenuate  the  deceleration 
forces  in  a  crash  in  a  manner  that  is 
more  beneficial  than  other  means.  (He 
did  not  specify  those  other  means.) 
Century  emphasized  its  belief  that 
permitting  motion  will  enable  the 
manufacture  of  restraints  that  can 
transport  children  with  positional 
apnea. 

In  the  more  medically  correct  position. 
That  13.  by  transporting  the  child  in  a  more 
horizontal  position,  those  seven  percent  of 
children  born  that  are  considered  low  birth 
weight  will  be  at  a  lower  risk. 

Some  commenters  expressed  qualified 
support.  Advocates  for  Highway  and 
Auto  Safety  believed  the  idea  of 
movement  in  a  rear-facing  child 
restraint  "has  much  to  recommend  it." 
However,  the  commenter  was  concerned 
about  possible  adverse  side  effects 
resulting  from  the  change  in  adjustment 
position,  such  as  from  abrupt  movement 
of  the  restraint,  and  movement  that  can 
cause  injury  to  fingers.  Similarly,  Ford 
said  it  "supports  the  concept  that 
allowing  controlled  change  of  adjusted 
position  during  dynamic  testing  may 
reap  safety  benefits,  but  suggests  that 
further  evaluation  of  the  concept  be 
conducted."  Ford  expressed  concern 
about  the  effect  of  an  abrupt  cessation 
of  the  movement  of  the  child  restraint, 
such  as  if  the  restraint  were  to  rotate 
into  the  instrument  panel.  "An  abrupt 
stop  to  the  rotation  of  the  restraint,  for 
example,  could  result  in  significant 
dummy  neck  tension."  The  American 
Academy  of  Pediatrics  stated  that  it 
supports  NHTSA's  efforts  to  amend 
Standard  213  to  allow  for  the 
development  of  rear-facing  restraints 
that  can  safely  transport  premature  and 
low-weight  infants  in  a  less  upright 
position.  However,  that  commenter  said 
there  should  be  restrictions  on  the 
amount  and  type  of  movement  that  is 
allowed,  because  sudden  movement 
from  a  horizontal  to  an  upright  position 
can  be  difficult  for  a  medically  fragile 
child.  The  Academy  was  also  concerned 
about  protecting  the  fingers  and  hands 
of  both  the  child  occupant  and  adjacent 


children  from  injury  from  exposed 
openings. 

Mr.  Sebring  commented  on  the  NPRM 
after  reviewing  what  he  said  was  a  video 
aninaation  of  Century's  new  restraint 
exhibited  at  a  juvenile  products  show. 
Mr.  Sebring  was  concerned  that  a  child 
in  a  restraint  that  changes  adjustment 
position  can  experience  acceleration 
levels  on  its  chest  cavity  that  are  not 
experienced  with  current  restraints.  The 
commenter  suggested  NHTSA  adopt  a 
rule  that  permits  motion  only  after 
analyzing  data  from  a  test  dummy  that 
measures  G  forces,  and  specify  limits  on 
the  G  forces  that  are  imposed  on  a 
dummy  placed  in  the  restraint. 

Agency  Decision 

NHTSA  is  amending  S5. 1.1(b)  of 
Standard  213  to  remove  the  restriction 
against  an  infant  restraint's  changing 
adjustment  position  during  testing.  The 
agency  believes  safety  will  not  be 
degraded  by  this  amendment,  since  a 
provision  has  been  adopted  to  minimize 
possible  safety  risks  resulting  from  a 
restraint's  changing  adjustment 
positions  in  a  crash.  That  provision 
relates  to  the  closing  of  exposed 
openings.  The  agency  will  examine 
infant  restraint  accident  data  and 
consider  appropriate  action  if  changing 
the  position  of  an  infant  restraint's 
seating  surface  has  any  adverse  effect  on 
safety.  At  present,  NHTSA  does  not 
know  of  any  information  indicating  the 
possibility  of  a  negative  safety  impact. 
In  fact,  NHTSA  believes  there  are 
several  potential  positive  impacts. 

Those  positive  impacts  were 
discussed  in  the  NPRM  as  reasons  why 
the  agency  was  reexamining  the 
prohibition  against  change  of 
adjustment  position  during  testing. 
Since  the  1970's,  when  the  prohibition 
was  adopted,  more  has  been  learned 
about  the  proper  positioning  of  apnea- 
prone  children  in  car  seats.  Century 
documented  the  need  for  infant 
restraints  that  position  apnea-prone 
infants  in  a  more  horizontal  position. 
The  agency  concludes  S5. 1.1(b)  should 
be  amended  so  that  it  does  not  impede 
the  development  of  new  child  seat 
designs  for  apnea-prone  infants.  NHTSA 
recognizes  that  the  market  for  infant 
restraints  that  change  adjustment 
positions  may  extend  l)eyond  the 
parents  of  apnea-prone  children,  and 
that  this  may  result  in  a  greater  number 
of  infants  being  exposed  to  the  effects  of 
the  new  type  of  infant  restraint  with  its 
changing  adjustment  position.  However, 
the  agency  is  unable  to  estimate  the 
extent  of  the  possible  appeal  to  the 
greater  pK)pulatton  of  parents. 

Advocates  requested  information 
about  "the  number  of  premature  and 


low-birth  weight  infants  who  are  at  risk 
because  they  are  being  transported  in 
currently  marketed  child  restraints." 
According  to  the  Vital  and  Health 
Statistics  Report  of  the  U.S.  Department 
of  Health  and  Human  Services,  6.9 
percent  of  the  3,910,000  births  in  1988 
were  of  low  birth  weight  ("low  birth 
weight"  is  defined  as  a  birth  weight  of 
less  than  2,500  grams  (5  pounds,  8 
ounces)).  That  is  a  total  of  267,790 
babies.  In  1989,  the  low  birth  rate 
increased  to  7  percent,  resulting  in 
282,868  low-birth  weight  babies  out  of 
4,040,972  babies.2 

Another  factor  that  changed  since  the 
1970's  is  the  change  in  vehicle  seat 
designs  that  have  occurred  in  recent 
years.  As  explained  above  and  in  the 
NPRM,  vehicle  seat  designs  have 
changed  such  that  infants  typically  are 
positioned  more  upright  in  in£ant 
restraints  placed  in  current  model 
vehicles  than  in  vehicles  of  the  late 
1970's  and  early  1980's.  A  restraint  that 
enables  the  child  to  ride  in  a  more 
reclined  position  than  a  conventional 
infant  restraint  could  enhance  the 
transportation  of  infants  generally,  and 
could  benefit  apnea-prone  children  in 
particular. 

The  agency  also  considered  the 
interaction  of  infant  restraints  with  air 
bags  in  deciding  to  issue  this  rule.  Ford 
stated  that  it  is  possible  that  an  infant 
restraint  could  be  developed  that  would 
reduce  the  risk  of  interaction  with  an  air 
bag,  if  the  restraint  could  keep  the  infant 
in  a  supine  position  below  the  level  of 
air  bag  inflation,  prior  to  movement  to 
a  more  vertical  position.  However,  Ford 
also  noted  it  is  possible  that  an  air  bag 
would  likely  begin  to  inflate  before  or 
shortly  after  a  movable  rear-facing  infant 
restraint  would  begin  to  move  into  a 
more  vertical  position.  "Movement  of 
the  infant  seat  to  a  vertical  position 
would  likely  be  somewhat  limited  by 
the  inflating  air  bag.*  ■  •  "  The 
American  Academy  of  Pediatrics 
expressed  its  desire  to  see  an  infant 
restraint  that  can  be  safely  used  with  an 
air  bag.  "If  the  opportunity  to  develop 
a  child  restraint  that  utilizes  movement 
proves  to  improve  this  serious 
incompatibility  problem,  we  certainly 
would  be  in  favor  of  such  a  device." 

While  at  present  there  is  no  infant 
restraint  that  can  be  safely  used  with  an 
air  bag.  vehicle  and  child  restraint 
manufacturers  have  undertaken  research 
to  develop  compatible  restraint  systems. 
Ford's  comment  illustrates  that  an. 
amendment  to  permit  motion  in  infiant 
restraints  could  provide  some  of  the 


3  NHTSA  submittad  this  information  to  Docket 
No.  PR.M-2 13-022-01  on  September  4.  1992  as  an 
aJdendurn  to  Century's  rulemaking  petition. 
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needed  flexibility  to  vehicle  and  infant 
seat  manufacturers  to  improve  present 
vehicle  and  infant  seat  designs  to 
achieve  compatibility.  While  Ford  did 
not  seem  to  believe  motion  in  an  infant 
seat  such  as  that  provided  for  by  this 
rule  would  in  itself  achieve 
compatibility.  NHTSA  hopes  that  air 
bag-compatible  infant  restraints  will  be 
developed  in  the  near  future.  Century- 
has  demonstrated  the  practicability  of  a 
design  that  can  meet  both  the  need  of  an 
infant  to  be  upright  in  a  crash  and  the 
need  to  be  supine  while  under  normal 
driving  circumstances.  NHTSA  bolieves 
today's  amendment  might  act  as  a 
catalyst  for  the  development  of  infant 
seat  designs  that  use  motion  to  manage 
crash  forces. 

With  regard  to  Mr.  Sebring's  concerns 
that  a  child  in  an  infant  restraint  that 
changes  adjustment  positions  during  a 
test  can  experience  acceleration  levels 
on  its  chest  cavity  that  are  not 
experienced  with  current  restraints,  no 
information  was  submitted  to  support 
this  assertion.  Further,  given  that  there 
is  no  information  showing  there  will  be 
potential  safety  problems  with  re.straints 
that  change  adjustment  position, 
NHTSA  does  not  agree  that  this 
ra lemaking  should  be  delayed  pending 
research  on  a  test  dummy  that  measures 
G  forces  experienced  by  occupants  of 
these  restraints. 

Forward-Facing  Restraints 

Several  comraenters  wanted  the 
prohibition  against  changing  adjuslnjent 
positions  during  testing  to  be  rt^moved 
for  all  typ>es  of  child  restraints.  Q;ntury. 
Ford,  and  Mr.  Koziatek  suggested 
removing  the  prohibition  for  forward- 
facing  toddler  restraints. 

NHTSA  has  decided  not  to  permit 
change  in  adjustment  position  for  other 
types  of  restraints.  Today's  amendment 
permits  such  change  for  rear-facing 
child  seats  only.  In  the  case  of 
convertible  seats  with  an  infant  mode, 
change  would  be  permitted  in  the  infant 
mode  only. 

The  agency's  reasons  for  adopting  the 
amendment,  discussed  in  the  preceding 
section,  are  relevant  to  infant  restraints, 
bat  not  other  child  restraints.  This 
amendment  does  not  eliminate  the 
prohibition  for  forward- facing  child 
seats  because  there  is  insufficient  reason 
for  doing  so.  In  addition  to  preventing 
a  child's  fingers  or  limbs  from  being 
caught  between  the  shifting  parts  of  the 
restraint,  the  prohibition  serves  to 
prevent  a  child  seated  in  a  forward - 
facing  child  restraint  from  submarining 
(i.e.,  sliding  too  far  forward  and 
downward,  legs  first)  during  the  crash. 
The  prohibition  has  been  an  effective 
and  simple  approach  to  accompli.shing 


those  purposes.  There  is  no  Information 
that  weighs  in  favor  of  removing  the 
prohibition  for  forward-facing  restraints, 
such  as  information  indicating  that  a 
change  in  adjustment  position  could 
protect  forvvard-facing  children  from 
injury  from  an  inflating  air  bag. 

Mr.  Friedman  suggested  removing  the 
prohibition  for  car  beds.  He  also 
suggested  S5. 1.1  of  Standard  213  be 
amended  to  permit  "permanent 
deformation"  of  the  interior  surface  of  a 
restraint  as  a  means  of  providing  crash 
protection  for  the  occupant.  Mi. 
Friedman's  suggestions  are  outside  the 
scope  of  the  rulemaking,  and  have  not 
been  adopted  by  this  rule. 

Limits  on  Motion 

This  rule  does  not  adopt  the  proposal 
that  movement  of  the  restraint's  seating 
surface  relative  to  the  sj  stem  as  a  whole 
during  testino  rr-ast  be  unidirectional 
rotation  or  !r.i!is!ation.  F-everal 
commentf  rs  addressed  this  issue. 
Century  requested  that  the  rule  permit 
the  child  seat  to  reverse  its  direction 
during  the  dynamic  test  of  Standard 
213.  AccordLng  to  the  petitioner: 

If  N'HTS.^  does  not  permt  the  restraint  lo 
r»'tum  to  Its  more  horizontal  position  e.kvt 
the  crash,  we  t>elieve  that  you  have 
continued  to  mai.ntain  the  risk  for  the  [apnea- 
prone]  ch;".d  that  this  change  was  intended  to 
eliininate. 

Ford  said  NHTSA  should  "evaluate 
the  risks  involved  in  abnipt  cessation  of 
the  movement  of  the  child  restraint." 
(NHTSA  assumes  the  reference  to 
"abrupt  cessation"  relates  to  what  Ford 
believed  would  result  from  the 
proposed  requirement  that  the 
movement  must  be  unidirectional 
rotation  or  translation.)  In  contrast,  Mr 
Sebring  believed  the  motion  must  be 
only  unidirectional  rotation  or 
translc'.tion.  The  coramenter  believed 
"there  are  obvious  bending  moments 
produced  in  the  occupant's  neck  as  a 
result  of  whiplash  action  which  occurs 
when  the  restraint  returns  post-impact 
to  its  original  horizontal  position." 

After  reviewing  the  comments. 
NHTSA  has  decided  not  to  adopt  tiie 
unidirectional  requirement.  The  agency 
agrees  with  Century  that  it  would  make 
sense  for  the  infant  restraint  to  return  to 
its  original  horizontal  position  after  a 
crash.  If  the  restraint  did  not  return  to 
the  original  position,  an  apnea-prone 
infant  restrained  in  the  seat  would 
remain  in  the  upright  position,  which  is 
the  position  the  child  should  not  be  in 
for  any  prolonged  period  of  time.  Also, 
having  the  restraint  return  to  the  supine 
position  may  be  beneficial  in  a  multiple 
impact  crash  if  the  restraint  rotated 
upright  in  the  second  or  subsequent 
impact.  The  movement  from  a  supine  to 


a  nearly  upright  position  could  help 
dissipate  the  stored  kinetic  energy 
during  the  crash  because  part  of  the 
energy  of  the  crash  may  be  consumed  by 
the  motion  of  the  restraint  (in  changing 
adjustment  position).  Part  of  the  energy 
of  the  crash  may  also  be  consumed  by 
frictional  forces  of  the  restraint's  moving 
parts,  e.g..  springs  and  other 
mechanisms,  that  may  be  used  to  engage 
the  movement  of  the  child  seating 
surface. 

Mr.  Sebring's  comment  in  support  of 
a  unidirectional  requirement  accorded 
v%-ith  NHTSA's  tentative  determination 
in  the  NTRM  that  a  unidirectional 
requirement  could  minimize  possible 
stresses  on  the  neck  of  the  infant. 
However.  NHTSA  has  concluded  there 
is  insufficient  info.-mation  on  this  issue 
justif>  mg  a  unidirectional  requirement, 
particularly  in  view  of  the  potential 
benefits  (discussed  in  the  preceding 
piiragraph)  of  permitting  an  i.nfant 
restraint  to  return  to  the  original 
horizontal  position. 

.Mr.  Sebring  believd  that  the  return  of 
the  restraint  to  the  original  horizontal 
position  will  result  in  "obvious  bending 
moments"  in  the  occupant's  neck  "as  a' 
n  suit  of  whiplash  action."  Information 
supporting  this  assertion  is  unavailable. 
To  evaluate  the  claims  of  Mr.  Sebring. 
NHTSA  requested  that  Century  provide 
a  copy  of  the  videotape  that  Century- 
presented  at  the  juvenile  products  show 
that  Mr.  Sebring  attended.  (NHTSA  has 
placed  the  video  Century  provided  in 
NHTS.^  Docket  Number  74-09:  Notice 
30.)  Contrar)'  to  the  comirienter's 
description  about  what  he  allegedly  saw 
happening  to  a  dumoiy  restrained  in 
Century's  reslriiint.  the  video  did  not 
show  any  dummy  occupying  the 
displayed  child  restraint.  NHTS.A  was 
unable  to  clarify-  Mr.  5>ebring's 
comment.  The  agency  repeatedly 
attempted  to  contact  Mr.  Sebring  for 
information  clarifying  the  references  to 
the  videotape  and  to  the  "obvious 
bending  mome.'its"  it  appeared  he  i><iw, 
but  NHTSA  could  not  reach  Mr.  Sebring 
at  his  given  telephone  number,  and 
there  was  no  listing  for  him  in  the  given 
area  cixie. 

In  any  event,  the  agency's  evaluation 
of  the  film  provided  by  C-entury  did  not 
reveal  movement  in  the  child  restraint 
that  would  cau.se  "obvious  bending 
moments"  in  the  neck  of  a  child 
occupant.  Nevertheless,  while  there  is 
no  information  at  this  time  indicating  a 
safety  need  to  adopt  a  unidirectional 
requirement  for  the  motion  of  the 
restraint,  NHTSA  will  monitor  acddent 
data  to  evaluate  whether  neck  injuries 
are  occurring  in  infant  seats  that  change 
adjustment  position  in  a  crash. 
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The  American  Academy  of  Pediatrics 
suggested  that  there  should  be  some 
restrictions  on  the  amount  and  type  of 
movement  allowed. 

It  is  important  that  moveable  parts  should 
not  be  able  to  move  too  easily  and  should 
move  only  upon  impact.  Sudden  movement 
from  a  horizontal  to  an  upright  pwsition  can 
be  difficult  for  a  medically  fragile  child  and 
should  only  occur  when  absolutely 
necessary. 

NHTSA  is  not  specifying  limits  on  the 
ease  with  which  an  infant  restraint  can 
change  adjustment  position.  The  agency 
believes  such  limits  are  uiuiecessary 
because  as  a  practical  matter,  a  restraint 
that  too  easily  changes  adjustment 
position  from  the  supine  to  the  upright 
position  negates  the  benefits  the 
restraint  is  designed  to  provide  to 
apnea-prone  infants.  NHTSA  believes 
that  manufacturers  who  wish  to  market 
restraints  for  apnea-prone  infants  will 
not  design  a  restraint  that  ends  up 
transporting  the  infants  in  a  position 
that  is  too  upright  for  their  breathing 
condition.  Also,  NHTSA  believes  that 
manufacturers  have  a  commercial 
incentive  to  design  a  suitable  threshold 
force  into  the  restraint  to  trigger  the 
release  mechanism,  since  a  restraint  that 
too  easily  changes  adjustment  positions 
could  appear  unsafe,  uncomfortable  and 
thus  unattractive  to  consumers.  In  any 
event,  NHTSA  will  also  evaluate  the 
performance  of  these  restraints  and 
monitor  accident  data  on  this  issue,  to 
see  whether  a  safety  need  emerges  to 
limit  how  easily  an  infant  restraint  can 
change  adjustment  position. 

Openings 

Several  commenters  addressed  the 
proposal  to  prohibit  openings  that  are 
exposed  and  are  at  least  V4  inch  in 
diameter  before  the  testing  from 
becoming  smaller  during  testing  duo  to 
the  movement  of  the  seating  surface 
relative  to  the  restraint  system  as  a 
whole.  Most  of  these  commenters 
supported  the  proposal.  Century 
requested  that  openings  greater  than  ' 4 
inch  in  diameter  should  be  permitted  to 
become  smaller  if  the  opening  is  no 
smaller  than  1 V2  inches  at  the 
conclusion  of  testing.  The  commenter 
did  not  provide  information  on  why  thai 
value  would  be  more  appropriate  than 
the  proposed  value.  Since  a  child  or 
adult  seated  next  to  a  rotating  infant  seat 
can  be  injured  if  a  hand  were  caught  in 
an  opening  whose  diameter  were 
reduced  to  IVj  inches,  Centura's  req-.irst 
is  denied. 

On  a  related  matter,  the  agency 
wishes  to  clarify  a  statement  in  the 
NPRM.  NHTSA  indicated  a  belief  in  the 
NPRM  that  changes  in  child  seat  designs 
(from  exposed  tubular  steel  frames  to 


molded  plastic  ones)  might  have 
obviated  the  safety  need  for  a 
prohibilion  against  a  change  in 
adjustment  position.  Two  commenters 
did  not  agree  with  that  statement.  The 
American  Academy  of  Pediatrics  said  it 
was  not  convinced  that  the  risk  of  injury 
to  a  child's  fingers  has  been  removed 
because  of  the  type  of  material  from 
which  restraints  are  presently  made.  Mr. 
Sebring  said  a  return  to  tubular  steel 
frames  could  occur  in  the  future, 
especially  since  future  designs  could  be 
patterned  after  the  "ISO-FIX,"  a  child 
restraint  system  that  the  European 
community  is  developing  with 
standardized  features  for  installation  in 
vehicles.  Mr.  Sebring  believes  features 
of  the  ISO-FIX  design  could  necessitate 
a  r«tum  to  tubular  steel  frames,  if  the 
design  were  eventually  used  in  this 
country.  (He  did  not  specify  the  features 
to  which  he  referred.) 

To  clarify  the  agency's  statement,  the 
agency  believed  that  the  type  of  child 
restraint  design  made  possible  through 
the  use  of  plastic  molded  frames  inight 
have  obviated  the  need  for  the 
requirement  in  question.  However, 
NHTSA  has  reconsidered  this  issue.  The 
agancy  concludes  that  a  requirement 
protecting  against  injury  to  fingers  and 
hands  due  to  shifting  child  restraint 
parts  is  needed  to  ensure  present  and 
future  child  seat  designs  do  not  have 
dangerous  parts  that  can  trap  and  injure 
haads  and  fingers. 

Printed  Instructions 

Advocates  for  Highway  and  Auto 
Safety  suggested  that  NHTSA  require 
that  the  printed  instructions 
accompanying  a  rear-facing  restraint 
designed  for  children  with  apnea  or 
other  breathing  problems  include 
information  on  how  these  children 
should  be  positioned  while  being 
transported  in  a  motor  vehicle.  That 
suggestion  is  beyond  the  scope  of  the 
NPRM  and  has  not  been  adopted. 
Advocates  also  suggested  that  NHTSA 
require  that  the  printed  instructions 
include  information  teUing  the 
consumer  not  to  impede  the  ability  of 
the  restraint  to  change  adjustment 
position.  The  agency  concludes  that 
requiring  this  information  for  infant 
restraints  that  are  designed  to  change 
adjustment  position  is  within  the  scope 
of  the  rulemaking.  The  information 
reliites  to  the  real-world  operation  of  the 
restraint  in  a  crash.  This  rulemaking, 
which  permits  the  manufacture  of  a  new 
typo  of  infant  restraint  system,  rests  on 
NHTSA's  conclusion  that  the  new 
system  can  afford  adequate  crash 
protection  provided  that  the  restraint 
changes  adjustment  position  in  a  crash. 
If  the  movement  of  the  restraint's 


seating  surface  were  to  be  impeded  by 
the  consumer  in  some  manner,  the 
primary  means  of  crash  protection 
provided  by  the  restraint  would  be 
negated.  It  is  crucial  that  the  consumer 
not  impede  the  movement  of  the 
restraint,  and  be  instructed  on  the 
matter.  Therefore,  such  instructions  will 
be  required. 

EfTective  Date 

This  rule  is  effective  30  days  after  its 
publication  date.  The  shorter  than  usual 
effective  date  is  based  on  the  effect  of 
the  amendment  to  relieve  design 
restrictions  and  facilitate  the 
manufacture  of  a  new  type  of  infant 
seat.  Because  the  rule  relieves  a 
restriction,  there  is  good  cause  for 
making  it  effective  in  30  days. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impacts  of  this 
rulemaking  action  and  has  determined 
that  this  action  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  so  minimal  that 
preparation  of  a  full  preliminary 
regulatory  evaluation  is  not  warranted. 
The  agency  believes  that  manufacturers 
will  be  minimally  affected  by  this 
rulemaking  because  it  simply  permits 
new  designs  in  infant  restraints  and 
does  not  require  any  design  change  or 
impose  additional  costs  on 
manufacturers.  Manufacturers  that  do 
not  want  to  manufacture  an  infant 
restraint  that  can  change  adjustment 
positions  will  not  be  affected. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  wiU  not  have  a  signincant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agency 
knows  of  fourteen  manufacturers  of 
child  restraints,  seven  of  which  NHTSA 
considers  to  be  small  businesses 
(including  Kolcraft,  which  with  an 
estimated  500  employees,  is  on  the 
borderline  of  being  a  small  business). 
These  businesses  do  not  comprise  a 
substantial  number  of  small  entities  that 
are  affected  by  this  rule. 

Regardless  of  the  number  of  small 
businesses,  this  rule  will  not  have  a 
significant  economic  impad  on  these 
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entities.  The  rule  will  affect 
manufacturers  only  if  they  choose  to 
manufacture  an  infant  restraint  that  can 
change  adjustment  positions  in 
Standard  213's  dynamic  test.  The 
amendment  may  benefit  manufacturers 
by  allowing  them  to  manufacture  and 
sell  a  new  product.  However,  based  on 
manufacturers'  responses  to  the  NPRM, 
it  does  not  appear  that  manufacturers 
other  than  Century  will  manufacture 
and  sell  such  a  product.  The 
amendment  may  provide  benefits  to 
apnea-prone  children  by  allowing 
manufacturers  to  produce  an  infant 
restraint  that  can  position  these  children 
in  a  manner  more  appropriate  for  their 
condition.  However,  the  agency  does 
not  have  information  to  estimate  those 
possible  benefits. 

Small  organizations  and  governmental 
jurisdictions  procure  infant  restraints 
for  programs  such  as  loaner  programs. 
NHTSA  does  not  believe  the  costs  of 
infant  restraints  will  be  increased  by 
this  rule.  Thus,  these  entities  will  not  be 
significantly  affected  by  this  rule. 

Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  the  agency  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12778  (Civil  Justice 
Beforw.) 

This  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d] 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vnhicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  require.Tient 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procun-ci 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 


proceedings  before  parties  may  file  suit 

in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as  set 
forth  below. 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392.  1401,  1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.213    [Amended] 

2.  In  §  571.213,  S4  is  amended  by 
adding  in  alphabetical  order  the 
following  definition: 

S4.    Definitions. 

•  •         •         »         • 

Rear-facing  child  restraint  system 
means  a  child  restraint  system,  except  a 
car  bed.  that  positions  a  child  to  face  in 
the  direction  opposite  to  the  normal 
direction  of  travel  of  the  motor  vehicle. 

•  •        •        •        • 

3.  In  §  571.213,  S5.1.1  is  revised,  and 
S5.6.1.8  and  S5.6.1.9  are  added,  to  read 
as  follows: 

S5 . 1 . 1     Child  restraint  system 
integrity.  When  tested  in  accordance 
with  S6.1,  each  child  restraint  system 
shall  meet  the  requirements  of 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Exhibit  no  complete  separation  of 
any  load  bearing  structural  element  and 
no  partial  separation  exposing  either 
surfaces  with  a  radius  of  less  than  V4 
inch  or  surfaces  with  protrusions  greater 
than  Ve  inch  above  the  immediate 
adjacent  surrounding  contactable 
surface  of  any  structural  element  of  the 
system. 

(b)(1)  If  adjustable  to  different 
positions,  remain  in  the  same 
adjustment  position  during  the  testing 
that  it  was  in  immediately  before  the 
testing,  except  as  otherwise  specified  in 
paragraph  (b)(2). 

(2)(i]  Subject  to  paragraph  (b)(2)(ii),  a 
rear-facing  child  restraint  system  mav 
have  a  means  for  repositioning  the 
seating  surface  of  the  system  that  allows 
the  system's  occupant  to  move  from  a 
reclined  position  to  an  upright  position 
and  back  to  a  reclined  position  during 
testing. 

(ii)  No  opening  that  is  exposed  and  is 
larger  than  V4  inch  before  the  testing 
shall  become  smaller  during  the  testing 
as  a  result  of  the  movement  of  the 
seating  surface  relative  to  the  restraint 
system  as  a  whole. 

(c)  If  a  front  facing  child  restraint 
system,  not  allow  the  angle  between  the 


system's  back  support  surfaces  for  the 
child  and  the  system's  seating  surface  to 
be  less  than  45  degrees  at  the 
completion  of  the  test. 

•  •        •        •        » 

55.6.1.8  [Reserved] 

55 .6. 1 .9  In  the  case  of  each  rear- 
facing  child  restraint  system  that  has  a 
means  for  repositioning  the  seating 
surface  of  the  system  that  allows  the 
system's  occupant  to  move  from  a 
reclined  position  to  an  upright  position 
during  testing,  the  instructions  shall 
include  a  warning  against  impeding  the 
abihty  of  the  restraint  to  change 
adjustment  position. 

•  •        •        •        • 

Issued  on  March  30,  1994. 
Christopher  A.  Hart, 

Deputy  A  dmin  istra  tor. 

[PR  Doc.  94-6033  Filed  4-4-94;  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

Docket  No.  [940262-4062;  I.D.  032894D] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTiON:  Notification  of  commercial 
quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  the  summer  flounder 
commercial  quota  available  to  the  State 
of  Delaware  has  been  har\'ested.  Vessels 
issued  a  Federal  fisheries  permit  for  the 
summer  flounder  fishen,'  may  no  longer 
land  summer  flounder  in  the  State  of 
Delaware  for  the  remainder  of  calendar 
year  1994,  unless  additional  quota 
becomes  available  through  a  transfer. 
Regulations  governing  the  summer 
flounder  fishery-  require  publication  of 
this  notification  to  advi,se  the  State  of 
Delaware  that  its  q;iota  has  been 
harvested  and  to  advise  vessel  and 
dealer  Federal  permit  hold'.-rs  that  no 
commiercial  quota  is  available  for 
landing  summer  flounder  in  the  State. 
EFFECTIVE  DATE:  March  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Hannah  Coodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CP'R 
part  625.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  from 
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North  Carolina  through  Maine.  The 
process  to  set  the  aimual  commercial 
quota  and  the  percent  allocated  to  each 
state  is  described  in  §625.20. 

The  total  commercial  quota  for 
summer  flounder  for  the  1994  calendar 
year  is  set  equal  to  16,005,560  pounds 
(7,257,441  kg)  (March  7. 1994,  59  FR 
10586).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  Delaware  is 
0.01779  percent  or  2,847  pounds 
(1,290.9  kg). 

Section  625.20(d)  provides  that  any 
overages  of  the  commercial  quota 
landed  in  any  state  will  be  deducted 
from  that  state's  annual  quota  for  the 
following  year.  In  calendar  year  1993.  a 
total  of  6,403  pounds  (2,903  kg)  was 
landed  in  Delaware.  The  amount 
allocated  for  Delaware  landings  in  1993 
was  2,197  pounds  (996  kg),  creating  an 
overage  of  4.206  pounds  (1,907  kg)  that 
must  be  deducted  from  the  amount 
allocated  for  landings  in  Delaware 
during  1994. 

Section  625.21(c)  requires  the 
Ehrector,  Northeast  Region,  NMFS. 
(Regional  Director)  to  monitor  state 


commercial  quotas  and  to  determine 
when  a  state  commercial  quota  is 
harvested.  The  Regional  Director  is 
further  required  to  publish  a  notice  in 
the  Federal  Register  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holders  that,  effective  upon  a 
specific  date,  the  state's  commercial 
quota  has  been  harvested  and  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 
Because  the  amount  that  must  be 
deducted  from  the  Delaware  allocation 
exceeds  the  amount  allocated  in  1994, 
the  Regional  Director  has  determined 
that  the  1994  summer  flounder  quota 
allocation  for  vessels  landing  in 
Delaware  has  been  harvested. 

The  regulations  at  §  625.4(a)(3) 
provide  that  Federal  permit  holders 
agree  as  a  condition  of  the  permit  not  to 
land  summer  flounder  in  any  state  that 
the  Regional  Director  has  determined  no 
longer  has  commercial  quota  available. 
Therefore,  effective  0001  hours  March 
30,  1994,  further  landings  in  Delaware 
by  Federally  permitted  vessels  are 


prohibited  for  the  remainder  of  the  1994 
calendar  year,  unless  additional  quota 
becomes  available  through  a  transfer 
and  is  announced  in  the  Federal 
Register.  Federally  permitted  dealers  artj 
also  advised  that,  effective  the  date 
above,  they  may  not  purchase  summer 
flounder  from  Federally  permitted 
vessels  that  land  in  Delaware  for  the 
remainder  of  the  calendar  year,  or  until 
additional  quota  becomes  available. 

Classification 

This  action  is  required  by  50  CFR  part 
625  and  complies  with  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  30.  1994. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries.  Conservation 
and  Management.  National  Marine  Fisheries 
Sen-ice. 

[FR  Doc.  94-8029  Filed  3-30-94;  4.40  pm) 
BILUNQ  CODE  U10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  28 

[CN-84-003] 

RIN0581-AB06 

Cotton  Classification  Services  tor 
Cotton  Producers;  Withdrawal  of 
Proposed  Rule 

agency:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  document  withdraws  a 
proposed  rule  that  would  have  amended 
regulations  governing  cotton 
classification  services  provided  to 
cotton  producers  by  establishing  a 
module  averaging  method  of  cotton 
classification.  That  rule  would  have 
changed  the  present  classification 
system  by  adding  the  new  procedure. 
DATES:  This  proposed  rule  is  withdrawn 
effective  April  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford.  202-720-2259. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  issued  as 
amendments  to  regulations  governing 
Cotton  Classification  Services  for 
Producers  (7  CFR  part  28).  The  proposal 
was  issued  on  January  31,  1994.  and 
published  in  the  Federal  Register  (59 
FR  4257).  It  proposed  the 
implementation  of  module  averaging,  a 
method  by  which  the  accuracy  of  fiber 
quality  measurements  can  be  improved. 
The  module  averaging  procedure  would 
use  all  the  bales  from  a  module  or  trailer 
as  the  testing  unit  rather  than  using  a 
single  bale  as  the  test  unit.  The  module 
averaging  procedure  has  been  offered  to 
growers  on  a  voluntary  basis  for  the  past 
three  crop  years. 

The  Secretary  of  Agriculture's 
Advisory  Committee  on  Cotton 
Marketing  recommended  that  if  no 
significant  problems  were  encountered 
during  the  1993  classing  season,  the 


module  averaging  procedure  be 
expanded  to  include  all  cotton  classed 
in  1994  and  subsequent  crop  years.  For 
the  1993  expanded  voluntary  program, 
there  were  242  gins  participating  and 
the  production  from  these  gins  totaled 
3,053,716  bales.  This  represented  20 
percent  of  the  1993  cotton  crop.  No 
problems  of  any  significance  are  known 
to  have  developed  during  the  1993 
project.  In  keeping  with  the  advisory 
committee's  recommendation,  AMS 
proposed  that  module  averaging  be 
applied  to  all  bales  classed  effective 
with  the  1994  cotton  crop. 

Written  comments  regarding  this 
proposal  were  accepted  from  January 
31,  1994,  through  March  2. 1994. 
Comments  were  received  from 
individuals  and  organizations 
representing  several  segments  of  the 
cotton  industry  including  producers, 
ginners.  warehousers,  merchants, 
cooperatives,  national  and  international 
trade  associations,  textile 
manufacturers,  and  others.  This  broad 
cross  section  of  the  cotton  industry, 
together  with  a  significant  number  of 
comments  (61)  indicates  a  strong 
interest  in  the  module  averaging 
concept  throughout  the  industry. 

The  textile  manufacturing  segment 
submitted  four  comments;  one  from  a 
national  organization  representing 
domestic  textile  manufacturers,  and 
three  from  individual  firms.  All  of  these 
comments  expressed  support  for  the 
proposal.  The  national  organization 
representing  textile  manufacturers 
favored  the  implementation  of  the 
proposal  provided  four  conditions  were 
met;  (1)  That  at  least  two  tests  per  bale 
be  made;  (2)  that  the  integrity  of  the 
module  be  maintained  by  preventing  the 
intermingling  of  cotton  between  module 
test  units;  (3)  that  when  the  module 
averaging  procedure  is  used  only  those 
measurements  that  fall  within  three 
standard  deviations  of  the  average  be 
included  in  the  module  average;  and  (4) 
that  for  the  purposes  of  review 
classification,  all  bales  from  the  module 
be  retested.  The  remaining  three 
comments  all  reiterated  the  suggestion 
for  the  use  of  three  standard  deviations 
as  a  determination  for  including  bales  in 
the  module  average.  The  Agency  is 
currently,  and  will  continue,  studying 
how  best  to  determine  the  inclusion  or 
.exclusion  of  bales  from  the  module 
average. 


Thirteen  comments  were  received 
from  the  producer  segment,  including 
two  from  national  organizations.  One 
national  organization  was  in  favor  of  the 
proposal.  The  other  recommended  the 
delay  of  mandatory  implementation 
until  1995.  and  the  application  of 
module  averaging  to  length,  strength 
and  micronaire  measurements  only.  The 
remaining  comments,  submitted  by 
regional  producer  organizations  and 
individual  producers,  were  nearly 
equally  divided  among  those  favoring 
the  proposal  and  those  supporting  the 
module  averaging  concept,  but 
suggesting  the  continuation  of  the 
voluntary  program. 

The  cotton  ginning  segment,  through 
national  and  state  organizations,  and 
individual  ginners,  submitted  14  written 
comments.  The  national  organization 
representing  cotton  ginners  encouraged 
the  comprehensive  industry  review  of 
the  1993  and  1994  module  averaging 
results  and  continuation  of  the 
voluntary  module  averaging  program. 
The  remaining  comments  expressed 
general  support  for  the  module 
averaging  concept  but  suggested  that         ' 
module  averaging  be  continued  on  a 
voluntarv  basis.  < 

A  loading  national  association 
representing  cotton  merchants,  shippers 
and  exporters  of  raw  cotton  opposed  the 
mandcitor\'  in:plementation  of  module 
averaging  uhile  supporting  the 
continuation  of  the  voluntary  program. 
The  Apenc\  is  currently  responding  to 
a  separate  request  from  this  organization 
for  siatistical  data  pertaining  to  module 
avpr:i<;od  cotton.  This  organization 
maintains  that  further  evaluation  of  the 
data  is  necessary  prior  to  the 
implementation  of  mandatory  module 
averaging.  The  remaining  22  comments 
received  from  the  merchant  segment 
also  Tv^qiiested  that  module  averaging  be 
contifiued  on  a  \oluntary  basis  so  that 
the  effects  of  module  averaging  on 
cotton  marketing  can  be  further 
evaluated. 

Three  foreign  cotton  trade 
organizations  submitted  comments. 
These  comments  all  St,    -d  that  the 
international  cotton  trade  was  not  yet 
sufficiently  knowledgeable  about  the 
module  averaging  concept  to  favor  its 
use  on  anything  more  than  a  voluntary- 
basis. 

In  light  of  the  views  expressed  in 
comments  submitted  from  the  various 
segments  of  the  cotton  industry,  the 
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Agency  has  detennined  that  it  is  in  the 
public  interest  to  continue  with  the 
module  averaging  program  on  a 
voluntary  basis.  Such  action  will 
provide  the  cotton  industry  more  time 
to  evaluate  the  effects  of  module 
averaging  on  cotton  marketing. 
Accordingly,  the  proposed  rule  is 
withdrawn  effective  April  5, 1994. 

Dated:  March  30, 1994. 
Lon  Hatamiya, 

Administrator. 

jFR  Doc.  94-8028  Filed  4-*-94;  8;45  ami 

BILUNG  CODE  3410-02-P 


7  CFR  Part  56 
[Docket  No.  PY-92-004] 
RIN  0581-AA60 

Voluntary  Shell  Egg  Grading 

AGENCY:  Agricultural  Marketing  Sen.  ice, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  clarify  and 
update  the  volimtary  shell  egg  grading 
regulations  and  standards  in  response  to 
new  technology  and  current  practices  in 
the  shell  egg  industry  and  to  conform  to 
statutory  requirements.  The  proposed 
revisions  would  amend  existing 
regulations  to  define  washed  ungraded 
eggs  and  clarify  the  definition  of  a 
quality  assurance  inspector.  The 
proposal  would  add  age  and  disability 
as  types  of  prohibited  discrimination  in 
providing  grading  services. 
Additionally,  the  proposal  would  clarify 
the  t\pe  of  facilities  and  equipment  to 
be  supplied  to  a  grader  and  the  method 
by  which  cartons  of  eggs  are  to  be 
identified.  Further  revisions  would 
update  grading  room  requirements  to 
include  mechanized  shell  egg 
operations  and  to  require  rinse  water  to 
be  at  least  as  warm  as  wash  water.  In 
addition,  the  standards  for  quality  of 
individual  shell  eggs  for  B  quality  in 
U.S.  Nest-Run  grades  would  be 
harmonized  with  the  U.S.  Standards  for 
Quality  of  Individual  Shell  Eggs  for  B 
quality,  and  the  wholesale  shell  egg 
grades  and  weight  classes  would  be 
deleted. 

DATES:  Comments  must  be  received  on 
or  before  June  6,  1994. 

ADDRESSES:  Send  written  comments,  in 
duplicate,  to  Janice  L.  Lockiard,  Chief. 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Ser\ice.  room  3944-South.  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  received  may  be  inspected  at 
this  location  between  8:00  a.ra  and  4:30 


p.m.,  Eastern  Time,  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-92- 
004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  \V.  Robinson,  Chief,  Grading 
Branch, 202-720-3271. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not- 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  because  the  revisions  reflect 
cunent  industry  production  and 
marketing  practices. 

The  inlormation  collection 
requirements  that  appear  in  §  56.17(b) 
and  §  56.37  to  be  amended  by  the 
proposed  rule  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 
No.  0581-0128,  under  the  Paperwork 
Reduction  Act  of  1980. 

Background 

Periodically  the  Poultry  Division  of 
AMS  reviews  its  existing  regulations.  As 
a  result  of  a  review,  it  was  determined 
that  several  revisions  were  necessary  to 
make  the  shell  egg  standards  and 
regulations  for  grading  shell  eggs  more 
useful  and  efficient. 

The  grading  of  shell  eggs  by  the  AMS 
is  a  voluntary  program,  provided  under 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621  et  seq.],  and 
is  offered  on  a  fee-for-scr\  ice  basis.  The 
grading  program  is  designed  to  assist 
orderly  marketing  of  shell  eggs. 
Therefore,  the  standards  must  keep 
abreast  of  new  technology  and 
advancements  in  production  and 
marketing  practices. 

To  reflect  these  changes,  the  Agency 
is  proposing  to  amend  the  Regulations 
Governing  the  Grading  of  Shell  Eggs  and 
tha  U.S.  Standards,  Grades,  and  Weight 
Classes  for  Shell  Eggs  in  7  CFR  part  56. 

Proposed  Changes 

The  proposal  would  redefine  "quality 
assurance  inspector"  to  exclude  from 


this  designation  a  plant  ov\mer,  manager, 
foreman,  or  supervisor  and  to  clarify 
that  the  quality  assurance  inspector  is 
authorized  to  examine  product.  The 
revision  is  necessary  to  eliminate  the 
possibility  that  someone  with  a 
financial  interest  in  the  product  or 
having  managerial  responsibilities 
would  be  designated  as  a  quality 
assurance  inspector.  The  revision  also 
would  clarify  that  examining  or 
sampling  product  is  a  primary 
responsibility  required  of  a  quality 
assurance  inspector. 

The  proposal  would  also  define  the 
term  "washed  ungraded  eggs"  to  mean 
shell  eggs  which  have  been  washed  but 
not  subject  to  any  grading  or  segregation 
for  quality.  This  addition  is  necessary  to 
facilitate  the  trading,  certification,  and 
identification  of  shell  eggs  from 
processing  facilities  where  shell  eggs 
move  continuously  from  laying  house  to 
processing  facilities  without  being 
graded.  Such  shell  eggs  carmot  be 
classified  as  nest  run  eggs  because  they 
have  been  washed  and  are  not  intended 
for  consumer  sales  because  they  have 
not  been  graded. 

The  proposal  would  update  the 
regulations  to  comply  with  current 
statutorj'  requirements  regarding 
providing  grading  services  and  licensing 
graders  without  discrimination  due  to 
age  or  disability. 

The  facilities  and  equipment  which 
the  applicant  furnishes  the  grader 
would  be  revised  to  include  other 
facilities  and  equipment  as  may 
otherw  ise  be  required.  As  new 
equipment  has  been  developed  and 
installed  in  official  plants,  additional 
items  have  been  required  to  perform 
normal  grading  activities.  The  proposal 
would  specifically  require  the  applicant 
to  provide  any  adequate  facilities  and 
equipment  necessary  to  perform  grading 
activities  as  changes  in  technology  and 
production  practices  dictate. 

The  proposal  would  revise  the 
regulations  to  comply  with  the  Nutrition 
Labeling  and  Education  Act  of  1990, 
which  requires  nutrition  labeling  on 
most  foods  that  are  regulated  by  the 
Food  and  Drug  Administration. 

The  proposal  would  revise  the 
existing  method  of  identifying  cartons  to 
require  that  each  officially  identified 
carton  of  shell  eggs  be  lot  nimibered  on 
either  the  carton  or  the  consumer 
package.  The  current  regulations  specify 
that  the  cartons  shall  be  lot  numbered 
on  the  carton  or  the  tape  used  to  seal  the 
carton.  The  shell  egg  industry  does  not 
use  tape  to  seal  cartons  in  their  current 
production  practices.  This  revision 
would  update  the  regulations  to  reflect 
current  production  practices  and  in 
addition  provide  flexibility  to 
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acconunodate  future  changes  that  the 
Industry  may  devise  for  officially 
identifying  shell  eggs. 

In  addition,  the  proposal  would  revise 
the  minimum  facility  and  operating 
requirements  for  shell  egg  grading  and 
packing  plants  by  updating  grading 
room  requirements.  The  current 
njgulations  describe  hand-candling 
operations  which  are  out-of  date 
because  alniost  all  shell  ep,e  procebsing 
is  done  mechanically.  Regulations  aro 
needed  which  define  the  grading  room 
requirements  cf  a  mechanized  shell  egg 
processing  cperntion.  The  proposed 
re\i.sion  will  specifically  define  the 
requirements  of  a  mechanized  shell  egg 
operation  while  providing  the  flexibility 
to  approve  the  acceptability  of  all 
grading  rooms. 

Shell  egg  cleaning  operations  also 
would  be  revised  to  require  that  the 
temf)erature  of  the  water  used  to  spray 
rinse  shell  eggs  be  at  least  as  warm  as 
the  water  used  to  wash  the  shell  eggs. 
The  current  regulations  require  that 
washed  shell  eggs  be  spray  rinsed  with 
warm  water.  This  revision  would 
specify  that  "warm"  means  at  least  the 
temperature  of  the  water  used  to  wash 
the  shell  eggs  and  would  also  bring  the 
regulations  in  line  with  current  washing 
and  sanitizing  practices  which  help 
reduce  bacteria!  contamination  of  shell 
eggs.  If  shell  eggs  are  subjected  to  a 
sanitizing  spray  rinse  which  is  colder 
than  the  water  used  to  wash  them,  the 
probability  of  bacterial  contamination 
increases  because  the  cold  water  causes 
the  shell  contents  to  contract  which 
allows  contaminants  to  be  drawn 
through  the  shell  of  the  egg. 
Additionally,  the  revisions  would 
specifically  authorize  the  National 
Supervisor  to  approve  methods  of 
sanitizing  shell  eggs  other  than  the 
normal  spray  rinse  method.  This 
revision  will  provide  the  flexibility  to 
accommodate  future  changes  in  the 
technology  of  sanitizing  shell  eggs  and 
to  adapt  to  new  waste  managem'?nt 
requirements. 

The  Agency  is  proposing  to  delete 
U.S.  Wholesale  Grades  and  Weight 
Classes  for  Shell  Eggs.  This  is  necessary 
because  wholesale  grades  are  difficult  to 
understand  and  are  virtually  unusr-d. 
Almost  all  shell  eggs  movinp  in 
ccmmcrce  today  are  sold  on  the  basis  of 
the  U.S.  Consumer  Grades,  U.S.  Nest- 
Run  Grades,  company  approved 
specifications,  or  sold  without 
certification. 

The  Ag'  ncy  is  proposing  to  revise  the 
existing  standards  for  B  quality  in  U.S. 
Nest-Run  Grades  for  .shell  eggs  by 
allowing  shell  eggs  with  pronounced 
ridges  and  thin  spots  to  be  included  in 
the  maximum  percentage  tolerance 


permitted  for  B  quabty.  The  standard  for 
B  quality  currently  defines  abnormal  in 
part  as  exhibiting  pronounced  ridges 
and  thin  spots.  The  proposed  revision 
would  provide  uniformity  between  the 
B  quality  description  for  U.S.  Nest-Run 
Grades  and  the  standards  for  B  quality. 

The  proposal  would  revise  the 
existing  m.-thod  of  scaling  cases  by 
allowing  the  use  of  2-3  inch  plastic  or 
pap'T  gummed  tape.  This  change  will 
biLig  the  regulations  in  Une  with 
current  case  seahng  practices. 

List  of  SubjefJs  in  7  CFR  Fart  56 

Eggs  and  egg  products.  Food  grades 
and  slanda-i-ds,  Food  lalrehng,  Reporting 
and  recordkeeping  requirements. 

For  reaso.ns  set  forth  i.n  the  preamble, 
it  is  proposed  ih^t  tit'.-.-  7,  Code  of 
Federal  FJegulations,  part  56  be 
amended  as  follows: 

PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

1.  an<l  2.  The  authority  citation  for 
part  5b  con'.inucs  to  read  as  follows; 

Authority:  Sees.  202-208  of  the 
Agrirultura!  Marketing  Act  of  1346.  as 
aniendi-d  (fiO  Slat.  1087-1091;  7  U.S.C  1621- 
1627). 

3.  Section  56.1  is  amended  by  revising 
tl^ie  term  Quality  assumnce  inspector 
and  adding  alphabetically  the  new  term 
Was. bed  ungradpd  eggs  to  read  as 
follows: 

§  56.1     Meaning  of  words  and  terms 
deflr>ed. 

*  •         •         •         * 

Quality  assurance  inspector  means 
any  designated  company  employee 
other  than  the  plant  owner,  manager, 
foreman,  or  supervisor,  autJ,orized  by 
the  Secretary  to  examine  prod  jrt  and  to 
supervise  the  labehng.  d.'iting,  and 
lotting  of  officially  graded  shell  eggs  and 
to  a'=.>uro  that  such  product  is  packaged 
under  sanitrtry  conditions,  graded  by 
authonzi  d  personnel,  and  maintained 
under  proper  inventory  control  urtil 
released  by  a.i  en)plnvf>e  of  the 
Dfpartr.K.'it. 

♦  •         •         •         « 

Washed  iinfZrad.'d  <•;;!;.<;  means  eggs 
wh;^.h  have  been  washed  but  nni  rize<J 
or  styrcKaft^d  fc.r  quality. 

4.  .Section  56.3  is  amended  by  revising 
paragraph  0>)  to  Tvad  as  follows: 

§56.3     Admiristration. 


M  The  cor.dact  of  all  services  and  the 
hcensing  of  graders  under  thfise 
regulations  shall  be  accomplished 
without  discrimination  as  to  race,  color. 


national  origin,  rehgion.  age,  sex.  or 
disability. 

•  •         ■         •         • 

5.  Section  56.17  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§56.17    Facilities  and  equipment  for 
graders. 

•  •         •         •         » 

fb)  Furnished  office  space,  a  desk  and 
file  or  storage  cabinets  (equipped  with 
a  satisfactory  locking  device),  suitable 
for  the  security  and  storage  of  official 
.stamps  and  supplies,  and  other  facilities 
and  equipment  as  may  otherwise  be 
requirt>d.  •   •   • 

•  *        »        •        • 

6.  Section  5G.35  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  56.35    Authority  to  use,  and  approval  ot 
official  iden'Jficatlon. 

•  •         •         •         » 

(c)  S'utridona]  labeling.  Nutrition 
information  must  be  included  with  the 
labeling  on  each  unit  container  of 
consumer  packaged  shell  eggs  in 
accordance  with  the  provisions  of  Titl,; 
21,  chapter  1,  part  101,  Regulations  for 
the  Enforcement  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Fair 
Packaging  and  Labeling  Act.  The 
nutrition  information  included  on  labels 
is  subject  to  review  by  the  Food  and 
Drug  Administration  prior  to  approval 
by  the  Department. 

7.  Section  56.36  is  amended  bv 
revising  the  last  .sentence  of  paragraph 
tb)(2)  to  read  as  follows: 

%  56.36    Information  required  on  and  form 
of  grademark. 

•  •         •         ■         ■ 

(b)  •    •    • 

(2)  •   •   •  The  grademark  shall  be 
printed  on  Uie  carton. 

8.  .Sottitm  56.37  is  amended  by 
revising  th^  first  sentence  to  read  as 
ft  Hows: 

§  56.37    Lot  marking  of  officially  Identified 
product 

F.dth  i.irtf-n  id'jntified  with  the 
grademark s  shown  in  Figures  2,  3.  or  4 
of  §  56. jK  s.^iall  be  legibly  lot  nurr-h-er'^d 
f-n  either  the  ca.^on  or  the  tcnsarnrr 
pack.ige.  "    *    • 

•  •         •         •         • 

9  Soctiim  '■S^fi  is  amendod  bv 
r^-visinc  pa.-:.g:aphs  ff 0  and  (tOd'c),  to 
re  .'id  ns  follows; 

§  53.76    Minimum  facility  and  operating 
requirements  tor  shell  egg  grading  and 
packing  plants. 

•  •         •         »         • 

n>)  Grading  room  requirements  (1) 
The  egg  grading  or  candling  area  shall 
be  atlequ.it»'ly  darkened  to  make 
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possible  the  accurate  quality 
determination  of  the  candled 
appearance  of  eggs.  There  shall  be  no 
other  light  source  or  reflections  of  light 
that  interfere  with,  or  prohibit  the 
accurate  quality  determination  of  eggs 
in  the  grading  or  candling  area. 

(2)  The  grading  and  candling 
equipment  shall  provide  adequate  light 
to  facilitate  quality  determinations. 
Other  light  sources  and  equipment  or 
facilities  shall  be  provided  to  permit  the 
detection  and  removal  of  stained  and 
dirty  eggs  or  other  undergrade  eggs. 

(3)  Adequate  facilities,  equipment, 
and  light  sources  shall  be  provided  to 
determine  the  condition  of  packing 
material. 

(4)  Egg  weighing  equipment  shall  bo 
provided.  The  egg  weighing  equipment 
shall  be  constructed  to  permit  cleaning: 
operation  in  a  clean,  sanitary  manner; 
and  shall  be  capable  of  ready 
adjustment. 


(5)  Adequate  ventilation  shall  be 
provided. 

»        •        *        *        • 

(e)*  •   * 

(10)  Washed  eggs  shall  be  spray- 
rinsed  with  water  having  a  temperature 
equal  to,  or  warmer  than,  the 
temperature  of  the  wash  water  and 
contain  an  approved  sanitizer  of  not  less 
than  50  p/m  nor  more  than  200  p/m  of 
available  chlorine  or  its  equivalent. 
Alternate  procedures,  in  lieu  of  a 
sanitizer  rinse,  may  be  approved  by  the 
National  Supervisor. 
•        •        •        *        * 

10.  Sections  56.226,  56.227,  and 
56. 228  are  removed  and  reserved. 

11.  Section  56.230  is  revised  to  read 
as  follows; 

§S6.230    Grade. 

U.S.  Nest-Run— %  AA  Quality  shall 
coiisist  of  eggs  of  current  production  of 
which  at  least  20  percent  are  AA 
quality;  and  the  actual  percentage  of  AA 
quality  eggs  shall  be  stated  in  the  grade 
name.  Within  the  maximum  of  15 


percent  which  may  be  below  A  quality, 
not  more  than  10  percent  may  be  B 
quality  for  shell  shape,  pronounced 
ridges  or  thin  spots,  interior  quality 
(including  meat  or  blood  spots),  or  due 
to  rusty  or  blackish-appearing  cage 
marks  or  blood  stains,  not  more  than  5 
percent  may  have  adhering  dirt  or 
foreign  material  on  the  shell  Vz  inch  or 
larger  in  diameter,  not  more  than  6 
percent  may  be  Checks,  and  not  more 
than  3  percent  may  be  Loss.  Marks 
which  are  slightly  gray  in  appearance 
and  adhering  dirt  or  foreign  material  on 
the  shell  less  than  V2  inch  in  diameter 
are  not  considered  quality  factors.  The 
eggs  shall  be  officially  graded  for  all 
other  quality  factors.  No  case  may 
contain  less  than  75  percent  A  quality 
and  AA  quality  eggs  in  any 
combination. 

12.  Section  56.231  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  56.231    Summary  of  grade. 


Mininnum  percentage  of  quality  required  (lot  average)  ^ 

Maximum  percentage  tolerance  permitted  (15  percent  lot  aver- 
age).' 


Nest-run  grade, 
description' 


AA  quality*  

A  quality  or  betters  

B  quality  for  shell  shape,  pronounced  ridges  or  thin  spots,  interior 

quality  (including  blood  &  meat  spots)  or  cage  marks  6  and 

blood  stains. 

Checks  

Loss  

Adhering  dirt  or  foreign  material  V2  inch  or  larger  in  diameter  


U.S. 
nest-njn 
percent 

AA 
quality  2 


20 

85 

10 

6 

3 


'  Stains  (other  than  rusty  or  blackish  appearing  cage  marks  or  blood  stains),  and  adhering  dirt  and  foreign  material  on  the  shell  less  than  '/j 
inch  in  diameter  shall  not  be  considered  as  quality  factors  in  determining  the  grade  designation. 

2  The  actual  totai  percentage  must  be  stated  in  the  grade  name. 

3  Substitution  of  eggs  of  higher  qualities  for  lowef  speafied  qualities  is  permitted. 
*  No  case  may  contain  less  than  1 0  percent  AA  quality. 

5  No  case  may  contain  less  than  75  percent  A  quality  and  AA  quality  eggs  in  any  combination. 

6  Cage  marks  whk;h  are  rusty  or  blackish  in  appearance  shall  be  considered  as  quality  factors.  Marks  which  are  slightly  gray  in  appearance  are 
not  considered  as  quality  factors. 


13.  Section  56.234  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§56.234    Packaging  material. 


(c)  Sealing:  The  tops  of  all  cases  must 
be  closed  securely  so  they  will  not  open 
during  transportation,  by  applying  an 
approximately  2-3  inch  plastic  or  paper 
gummed  tape  over  all  seams  (made  by 
the  closing  of  the  case).  The  tape  shall 
e.xtend  dovra  the  sides  and  ends  of  the 
case  not  less  than  3  inches. 

Dated:  March  30, 1994. 
Lon  Hatamiya, 
Administrator. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-90-201] 

Energy  Conservation  Program  for 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Publication  of  a  finding  of  no 
significant  impact  for  environmental 
assessment  DOE/EA-0819. 

SUMMARY:  On  March  4,  1994.  the 
)epartment  published  a  Notice  of 


Proposed  Rulemaking  on  Energy 
Efficiency  Standards  for  eight  appliance 
types  (59  FR  10464).  As  part  of  the 
analysis  supporting  that  Notice,  the 
Department  prepared  an  Environmental 
Assessment  (DOE/EA-0819),  which  was 
printed  within  Volume  I  of  the 
Technical  Support  Document  that  was 
prepared  for  ^at  rulemaking  proposal. 
Today's  action  makes  publically 
available  the  Finding  of  No  Significant 
Impact  that  had  been  prepared  for  that 
Environmental  Assessment.  It  is  printed 
in  its  entirety. 
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Issued  in  Washington,  DC,  Marr.h  17. 1994. 
Frank  M.  Stewart,  Jr.. 

Chief  of  Staff.  Energy  Effirit-nry  nnd 
Renewable  Energy. 

Finding  of  No  Significant  Impact — 
Ener^jy  Conservation  Program  for 
Consumer  Products 

The  Energy  Policy  and  Ccn<^r.  ation 
Act.  as  arr.ended  by  t.'ie  National  Energy 
Conservation  Policy  Act,  the  Natianal 
Appliance  Energy  Conser.'afion  Art  of 

1987,  and  the  National  .\pp!iance 
Knergy  ConsHrvation  A.Tsend meats  of 

1988.  prescribes  ert-rj-y  t  on.sea'ation 
standards  for  certain  maior  household 
appli^inc^es,  and  rt^qvirt's  the  D»  i  artrient 
of  Energy  (DOE)  to  arirr.inister  ;in  (•.••.■rgy 
conc^'rvation  program  for  thc-^c 
products.  Based  on  an  Envi7c^;irl^•nt<3l 
Assessment  (EA).  DOE,'i:.^-0Hi:i,  DOE 
h.is  determined  th  it  -.ne  propo';al  of  ,~ny 
of  the  candidate  ai^eaded  enn.Tv 
efiiciency  standards  for  the  eight 
apohances  %\'ou!d  not  be  a  mai.jr  Federal 
ai.tion  significantly  affecting  the  quality 
of  the  harnan  env-ronment  within  the 
meaning  of  the  National  Environmental 
Policy  Ad  of  1969  (NEPA).  Therefore. 
i.n  en'.ironmental  impart  s'alement 
(EIS)  is  not  required,  and  the 
Department  is  issuing  this  finding  of  no 
significant  impact  (FONSI). 

Public  Availability:  Copies  of  the  E.\ 
are  available  from  the  Hearings  and 
Dockets  Branch,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  tlE- 
43,  room  6B-025,  U  S.  Depart-nent  of 
Energy,  Docket  Number  EE-RM-9(>-201. 
1000  Independence  Avenue,  SVV  , 
Washington,  DC.  20585.  (202)  5«6-9320. 

For  further  program  information, 
contact:  Dr.  Barry  P.  Berlin,  Oifice  of 
Energy  Efficiency  and  Renewable 
Energy  (EE-43).  ILS.  De f-artn;er.t  of 
Energy.  1000  Indeppndence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  5a&- 
9127. 

For  further  information  regarding  the 
rOE  NEPA  process,  contaci;  Carol  Kl. 
Borgstrom.  Director,  Ofucr^  of  NEP.'^ 
Oversight  fEH-25).  U.S.  Department  of 
Ener^\,  1000  Indeperidence  Avnuue. 
SW.,  Washington.  IX:  2>;-j85.  (202)  5af>- 
4tS00or  (800)472-27.56. 

Dfi'  ripticn  of  tht^  Frapr-~i  d  .^rtian: 
The  proposed  action  is  the 
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estabhshmeni  of  r^vist  d  encr 
ronstrvation  standaras  for  room  air 
condi'Jone^,  wattr  heaters,  dire.:t 
heating  equipment,  r-obile  hoine 
furnaces,  kitchen  rang'.-s  and  ovens,  pool 
he.a!ers  and  fluorescv^.^I  lamp  baliat's, 
and  to  consider  standards  for 
tHlevisJons. 

Environmental  I:npnct.\:  The  EA 
evaluates  the  environnental  impacts  of 
a  range  of  new  candidate  energy 
{■onser\  ation  standards  for  eight  t\j>es  of 


household  appiiance,s.  The  results  are 
presented  for  each  potential  standard 
level  for  eacii  of  the  eight  appliance 
types.  Each  potential  standard  level  is 
an  alternative  action,  and  the 
en\  ironmentnl  impacts  of  each 
alto-mative  are  compared  to  what  would 
be  expi-cted  to  happen  if  no  new 
standards  for  each  product  were 
finalized,  i.e..  the  "no  ac  tion" 
alternative. 

The  main  environ.mental  coneem  is 
t  -.ni.ssions  from  fcssil-f.plt^d  ekxtricify 
gcnf-ration.  Most  of  the  design  options 
for  [h>-  eight  appliances  would  result  in 
d'-cre .Ksed  electricity  use  and.  therefore. 
a  recI„;,tior;  cf  power  plant  emissions. 
The  prcpos.-.d  f  ificiency  standards 
would  generally  de<.rea,s.'>  air  poliution 
by  de'icasing  future  energy  demand. 
iho  givetcst  dixreases  ui  air  pollution 
would  be  for  sulfur  oxides,  listeii  in 


ec',i\alent  weight  of  su.fur  dio.xi.-ie,  or 


.^i 


SO;.  Ri'ductions  of  nitrogen  oxidnsand 
e.i.-hon  dioxi.-^t-  would  al>o  cxxur  ;:'.,d 
are  listed  by  w-ight  of  NO,  and  CO.-, 
resp<n.t:ve!y.  Design  options  for  manv  o'' 
th«  .■•p3li...n(  es  (i  e.,  g-.s  and  oil  wat^r 
heali-rs.  gas  pool  heater.-,,  dir^v  t  h'^ating 
equipment,  mr^hiie  home  funiores.  and 
gas  rangc-s  and  ovens)  v.ouid  a!^o  reduce 
in-home  fuel  consumptir.n,  result ^ug  in 
lower  in-home  emissions  from  fuel- 
buming  appliances. 

Although  the  quantity  of  raw 
materials  us»d  per  appliance  would 
remain  relatively  constant,  in  most 
scenarios  increased  initial  prices  from 
standards  are  expected  ?o  reduce 
slightly  the  number  of  appliances  sold, 
whi,  h  v,'ouid  r»-su!t  in  small  decreases 
in  the  tcttd  amount  of  raw  materials 
used.  The  m.iin  effect  of  this  d«>rreased 
appliance  p'oduction  would  be  the  SO; 
dei  r-T.ses  from  avoided  fu-l  burning  at 
power  plants.  The  en\  ironne-rVil 
contribution  from  reduced  steel 
production  is  not  included  in  th» 
estimates  for  net  SO;  dei  reas.>s  resulting 
from  design  t  hanoes  jn  tin-se  p:od.if-ts. 

Although  :ho  elie<  fs  on  particulate 
emissions  reM'>-d  to  a  stand.ird-induced 
dfx:re  i>e  m  eleclncity  gen.  -  'ion  w.-^-.dd 
be  minor  compared  to  effects  on  ,"^0.-. 
NO:,  and  CO;,  any  reduct'on  would 
possiSiy  be  ben.-ri  ;i;il  to  the  q.ia!;'y  of 
surface  water.  Since  the  total  amour,:  cf 
particulate-  i-n  .Med  would  d'^r-.as",  i! 
is '.rr^  likely  that  fewer  particula'es 
wouid  reo<  h  th^  s;rface  wattr. 

-Hediictjons  m  particTiiate  en.i-.^:...>r.s 
ai  companied  by  dref-,i,es  in  .SO.-  md 
NO;  wouid  have  other  btmeficial  eff^^.ts 
on  the  environment.  The  resultant 
improvement  to  air  quality  a.'-.d  the 
decreased  potential  for  acid  rain 
formation  cculd  help  improve  the 
quality  of  wetlands  and  fish  and 
wildlife  as  well  as  aid  in  the 


preservation  of  historical  and 
archaeological  sites. 

Reduced  in-home  hjel  consumiption  of 
gas  or  oil  would  decrease  the  impact  of 
combustion  on  indoor  air  qualify. 
Indoor  air  pmblem.s  are  usually  due  to 
a  combination  of  fadors,  including  a 
tight  house  envelope,  insufficient 
ventilation  for  cooking  appliances, 
presence  of  sources  such  as  ci,.;arefte 
smokers  or  f^maideh) de-containing 
P'oducts,  and  radon  diffusion  fnjm  scil. 
In  comparls<m  to  the  above  fadors.  and 
becuiuse  fuel-burning  appliances  are 
normallv  vented  to  the  outside,  the 
pr.i^i  ted  (  hnnges  in  home  fuel-buning 
appliance  :i-p  is  ex  pet  ted  to  .^:.^  httie 
effed  on  indoor  air  quality. 

Dft'Tnumiion:  Based  upon  t'e  EA, 
n(  »E  has  detHi-mined  that  the  prcno-^l 
(d any  of  the  candidate  amended  prerg\ 
efficient  y  standards  ior  room  a^r 
(  .iridifioners,  water  heaters,  dir^d 
heating  e,;iiipment.  mohiie  home 
u.nares.  k'iU  hen  ranges  and  evens,  pc<j| 
•■•    /e^s.  Pi:  ir'scent  ianp  bailasts.  and 
If!  ■;  ision  m  ts  would  not  ccr.situie  a 
m  nor  Federal  action  sisnificantiy 
affe.  t;ng  the  quality  of  :he  hu.man 
<  nvironmeiii.  withm  the  meanrgof 
NEPA  Thers  fore,  an  KiS  for  tne  "^ 
proposed  action  is  not  required. 

IssLi.-d  :r,  W^s.hingion.  DC.  this  4tti  r..-v  <■< 

D'(rrr>b«'r  IW^i. 

Paul  L.  Ziemer, 

A.\^is!ont  Sti  retard,  Er.\i:cr..in*'nt  \  f't,  c-i 
Htfiith  ■     ■     -       ■ 

IFR  3<^,-    a-)-8122  Fii.>.l  4-V-C14;  a  -l.S  ..-I 
BULIHG  CODE  64MM>t-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  304 

RIN  3064-AB33 

Form,  Instructions,  and  Reports 

AGENCY:  ^-e'der.};  Depp-;;!  Insure  >e 

Corporation  '.FTiJIC). 

ACTION:  Proposed  r»-j:i-s)on  of  rul". 

SUMMARY:  T!  t  FDIC  's  propovi:  e  to 
re».cind  .set  tion  104  6  of  its  .reguia!ion<-. 
whifh  currv-ntly  requires  all  insr.r-d 
banks,  with  the  exception  of  in>.  <:ti 
bar.ktrs"  bar,^',  to  gi.^e  the  FDiC  prr  r 
notice  of  planned  .lipid  growth  j.^  a 
result  of  any  'Spe<.Kii  funding  pian  or 
a.'rnngement."  For  purposes  of  iMs 
n-Quirement.  su<  h  a  funding  plm  is  ..n 
effort  to  iiK  rease  the  as•^ets  of  a  b  -nk 
111  rough  the  srjhcitation  and  accepto  r  e 
of  fully  insured  deposits  obtained  from 
or  through  the  mediation  of  bruKers  or 
affiliates  (that  is,  insured  brokered 
deposits),  the  solicitation  of  fu'iy 
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insured  deposits  outside  a  bank's 
normal  trade  area;  or  secured 
borrowings,  including  repurchase 
agreements. 

The  proposed  rescission  would  lessen 
the  regulatory  burden  on  banks  which 
are  currently  required  to  comply  as  well 
with  the  FDIC's  brokered  deposit 
regulation  and  the  prompt  corrective 
action  rule,  both  of  which  were 
designed  in  part  to  address  the  same 
risks  resulting  from  rapid  growth.  The 
brokered  deposit  regulation  was 
mandated  by  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA)  and  amended  to 
conform  to  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDIQA).  The  prompt  corrective 
action  rule  was  mandated  by  FDICIA. 
The  rapid  growth  rule  was  not 
mandated  by  any  statute,  but  was 
authorized  by  the  FDIC's  general 
regulatory  powers. 

DATES:  Comments  must  be  received  on 
or  before  May  5,  1994. 
ADDRESSES:  Send  comments  to  Robert  E. 
Feldman,  Acting  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N\V.,  Washington.  DC 
20429.  Comments  may  be  hand- 
delivered  to  Room  F-402, 1776  F  Street. 
^AV.,  Washington,  DC,  on  business  days 
between  8:30  a.m.  and  5  p.m.  [FAX 
number:  (202)  898-3838.]  Comments 
may  be  inspected  iti  the  FDIC's  Reading 
Room,  room  7118.  550  17th  Street,  NW.. 
between  9  a.m.  and  4:30  p.m.  on 
business  days.  FAX  number:  (202)  898- 
3838. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Hrindac,  Examination 
Specialist,  (202)  898-6892,  Division  of 
Supervision.  FDIC,  550  17th  Street. 
^fVV.,  Washington,  DC  20429,  or 
Adrienne  George,  Attorney,  (202)  898- 
3859,  Legal  Division.  FDIC,  550  17th 
Street.  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Background 

Although  rapid  growth  is  not 
necessarily  an  indicator  of  unsafe  or 
unsound  banking  practices,  and  many 
banks  have  been  able  to  manage  rapid 
growth  safely,  rapid  growth  does 
present  special  risks  to  a  bank  (and  to 
the  FDIC's  insurance  fund).  Because 
these  risks  warrant  special  monitoring, 
the  FDIC  adopted  a  rule  requiring 
advance  notice  to  the  FDIC  of  planned 
rapid  growth.  That  provision  of  the 
FDIC's  regulations.  12  CFR  304.6, 
known  as  "the  rapid  growth  rule,"  states 
that  an  insured  bank  may  not  undertake 
any  special  funding  plan  or  arrangement 
designed  to  increase  its  assets  by  more 
than  7.5  percent  during  any  consecutive 


three-month  period  without  first 
notifying  the  appropriate  FDIC  regional 
director  for  supervision  in  wxiting  at 
least  30  days  before  the  implementation 
of  the  special  funding  plan  or 
arrangement.  A  special  funding  plan  or 
arrangement  is  defined  as  any  effort  to 
iricrease  the  assets  of  a  bank  through  (1) 
the  solicitation  and  acceptance  of  fully 
insured  deposits  obtained  from  or 
through  the  mediation  of  brokers  or 
affiliates  (that  is,  insured  brokered 
deposits),  (2)  the  solicitation  of  fully 
insured  deposits  outside  a  bank's 
normfil  trade  area  (depending  upon  the 
circumstances,  these  may  be  insured 
brokered  deposits)  or  (3)  secured 
borrowings,  including  repurchase 
agreements. 

In  regulating  rapid  growth,  the  rapid 
groulii  rule  in  part  overlaps  both  the 
FDIC's  brokered  deposit  regulation,  12 
CFR  337.6.  £ind  its  prompt  corrective 
action  regulation.  12  CFR  308.200  ff. 
and  325.101  ff.  Should  the  rapid  growth 
rule  be  rescinded,  the  brokered  deposit 
and  prompt  corrective  action 
regulations  will  be  the  principal  means 
by  which  rapid  growth  will  be 
regulated.  For  this  reason,  in  deciding 
whether  to  rescind  the  rapid  growth 
rule,  the  FDIC  examined  the  rationale 
and  history  behind  all  three  regulations, 
to  sea  if  the  FDIC's  safety-and- 
soundness  concerns  will  be  met  even  if 
the  rapid  growth  rule  is  rescinded. 

The  rapid  growth  rule,  adopted  in 
1990,  replaced  a  regulation  that  called 
for  the  reporting  of  fully  insured 
brokered  deposits  and  fully  insured 
deposits  placed  directly  by  other 
depository  institutions.  In  the  preamble 
to  the  proposed  rapid  growth  rule,  the 
FDIC  stated  that  its  intention  was  to 
broaden  the  prior  regulation's  focus 
from  brokered  deposits  to  all  kinds  of 
rapid  growth,  including  brokered 
deposits: 

Since  a  ba.^k  may  obtain  its  funding  from 
a  variety  of  sources  in  addition  to  brokered 
deposits,  the  FDIC  believes  that  any  effort  to 
monitor  and  control  rapid  growth  in  insured 
banks  should  not  focus  solely  or  even 
principally  on  brokered  deposits.  Instead,  the 
focus  should  be  on  rapid  growth  per  se  as  an 
indication  of  the  need  for  close  monitoring 
and  supervisory  oversight. 

54  FR  13693,  April  5. 1989.  The 
proposed  rapid  growth  rule  stated  that: 

an  insured  bank  may  not  undertake  any 
special  funding  plan  or  arrangement 
desigced  to  increase  its  assets  by  more  than 
nine  percent  during  any  consecutive  three- 
month  period  without  first  notifying  the 
appropriate  FDIC  regional  director  for 
supervision  in  WTiting  at  least  30  days  in 
advance  of  the  implementation  of  the  special 
funding  plan  or  arrangement.  For  purposes  of 
this  requirement,  a  special  funding  plan  or 


arrangement  is  any  effort  to  rapidly  increase 
the  assets  of  the  bank  by  any  means. 

Id.  at  13695.  The  final  rule  changed  the 
nine  percent  to  7.5  percent,  making  the 
rule  more  stringent  in  that  respect,  but 
it  narrowed  the  scope  of  the  rule  by 
making  the  notice  necessary  only  if 
there  was  7.5  percent  growlh  resulting 
from  one  or  more  of  the  following 
activities:  (1)  The  solicitation  and 
acceptance  of  fully  insured  deposits 
obtained  from  or  through  the  mediation 
of  brokers  or  affiliates  (that  is,  insured 
brokered  deposits);  (2)  the  soUcitation  of 
fully  insured  deposits  outside  a  bank's 
normal  trade  area  (this  category  would 
include  insured  brokered  deposits);  or 
(3)  secured  borrowings,  including 
repurchase  agreements.  Thus,  while  it  is 
not  the  sole  aim  of  the  rapid  growrth  rule 
to  curb  the  rapid  growth  that  may  result 
from  the  acceptance  of  brokered 
deposits,  controlling  a  bank's 
acceptance  of  brokered  deposits  is  one 
of  the  primary  aims  of  that  rule. 

Although  the  rapid  growth  rule  was 
not  mandated  by  any  statute,  the  history 
of  the  present  brokered  deposit 
regulation  involves  two  statutes, 
FIRREA  and  FDICIA.  In  1989,  FIRREA 
amended  the  Federal  Deposit  Insurance 
Act  (FDI  Act),  prohibiting  an 
undercapitalized  institution  from 
accepting  funds  obtained,  directly  or 
indirectly,  by  or  through  any  deposit 
broker  for  deposit  into  one  or  more 
deposit  accounts  except  upon  specific 
application  to,  and  waiver  of  the 
prohibition  by,  the  FDIC.  Section  224  of 
FIRREA,  adding  section  29  to  the  FDI 
Act,  12  U.S.C.  1831f.  In  addition  to 
deposits  obtained  through  the  mediation 
of  third-party  brokers,  the  definition  of 
"brokered  deposits"  included  deposits 
on  which  an  institution  offers  or  has 
agreed  to  pay  rates  of  interest  that  are 
"significantly"  higher  than  the 
prevailing  rates  of  interest  offered  by 
other  depository  institutions  with  the 
same  type  of  charter  in  the  first 
institution's  normal  market  area. 

Two  years  later,  the  FDI  Act  was 
amended  again.  This  time,  FDICIA 
rewrote  section  29  of  the  Act  to  restrict 
the  acceptance  of  brokered  deposits  by 
certain  institutions  on  the  basis  of  their 
capital  levels.  Section  301  of  FDICIA, 
amending  section  29  of  the  FDI  Act  and 
adding  section  29A  thereto,  12  U.S.C. 
1831f,  1831f-l.  According  to  FDICIA 
and  the  brokered  deposit  regulation 
implementing  it.  12  CFR  337.6, 
undercapitalized  institutions  may  not 
accept  brokered  deposits  at  all,  and 
adequately  capitalized  institutions  must 
obtain  a  waiver  from  the  FDIC  before 
they  can  accept  brokered  deposits. 
Further,  FDICIA  limits  the  interest  rates 
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which  adequately  capitalized 
institutions  can  pay  on  brokered 
deposits.  Well-capitalized  insured 
depository  institutions,  however,  can 
accept,  renew  or  roll  over  brokered 
deposits  without  first  obtaining  a  waiver 
from  the  FDIC.  and  without  being 
limited  in  the  interest  rates  thev  can 
pay. 

In  addition  to  these  restrictions  on 
brokered  deposits,  FDICIA  also 
established  a  comprehensive  regulatory 
scheme  for  insured  depository 
institutions  based  on  their  capital  levels. 
Section  131  of  FDICIA,  adding  section 
38  to  the  FDI  Act,  12  U.S.C.  1831o. 
Under  the  "prompt  corrective  action"' 
provisions  of  FDICIA,  the  statute  places 
severe  constraints  on  what 
undercapitalized  institutions  can  do, 
including  severe  restrictions  on  asset 
growlh.  As  explained  in  the  regulation 
which  implements  section  131  of 
FDICIA,  12  CFR  308.200  ff.  and  325.101 
ff.,  and  which  took  effect  on  December 
19,  1992,  as  soon  as  a  bank  receives 
notice,  or  is  deemed  to  have  received 
notice,  that  it  is  undercapitalized, 
significantly  undercapitalized,  or 
critically  undercapitalized,  the  bank 
must  restrict  the  growth  of  its  assets  as 
set  forth  in  section  38(e)(3)  of  the  FDI 
Act.  That  section  of  the  Act  states  that 
an  undercapitahzed  insured  depository 
institution  shall  not  permit  its  average 
total  assets  during  any  calendar  quarter 
to  exceed  its  average  total  assets  during 
the  preceding  calendar  quarter  unless: 
(1)  The  appropriate  Federal  banking 
agency  has  accepted  the  institution's 
capital  restoration  plan;  (2)  any  increase 
in  total  assets  is  consistent  with  the 
plan;  and  (3)  the  institution's  ratio  of 
tangible  equity  to  assets  increases 
during  the  calendar  quarter  at  a  rate 
sufficient  to  enable  the  institution  to 
become  adequately  capitalized  within  a 
reasonable  time.  12  U.S.C.  1831o(e)(3). 

In  view  of  the  above  statutes  and 
regulations,  the  FDIC  is  considering 
whether  there  is  a  continuing  need  for 
the  rapid  growth  rule.  Under  the  rule, 
the  FDIC.  upon  being  informed  by  a 
bank  that  it  is  about  to  undergo  rapid 
growth,  can  engage  the  institution  in  a 
dialog  as  to  whether  such  growth  would 
be  prudent  and  should  be  pursued. 
Under  the  brokered  deposit  and  prompt 
corrective  action  regulations, 
restrictions  on  brokered  deposits  and 
rapid  growrth  attach  automatically  to 
certain  banks  having  an  insufficient 
capital  level.  Thus,  although  the  rapid 
growth  rule  operates  somewhat 
differently  from  the  brokered  deposit 
and  prompt  corrective  action 
regulations,  the  rapid  growth  rule  may 
no  longer  be  necessary  given  the 
existence  of  those  other  two  regulations. 


For  this  reason,  the  FDIC  is  proposing 
that  the  rapid  growth  ruie  be  rescinded. 
This  action  will  ease  the  regulatory 
burden  on  those  institutions  now  ' 
subject  to  all  three  rules.  (If  the  FDIC 
rescinds  the  rapid  growth  rule,  12  CFR 
304.6,  it  will  also  rescind  the  line  on  the 
table  in  12  CFR  304.7,  which  pertains  to 
the  Office  of  Management  and  Budget's 
Control  Number  for  the  rapid  growlh 
rule.) 

Request  for  Public  Comment 

While  the  rapid  growlh  rule  overlaps 
the  brokered  deposit  regulation  and  the 
prompt  corrective  action  regulation,  this 
overlap  is  only  partial.  For  instance, 
rescinding  the  rapid  growth  rule  would 
mean  that  an  insured  bank  would  no 
longer  have  to  notify  the  FDIC  before  it 
either  solicited  fully  insured  deposits 
outside  its  normal  trade  area,  or  when 
it  acquired  secured  borrowings, 
including  repurchase  agreements,  if  one 
or  a  combination  of  both  of  these 
activities  were  designed  to  increase  the 
bank's  assets  by  more  than  7.5  percent 
during  any  consecutive  three-month 
period.  And  while  a  well-capitalized 
bank  plaiming  to  accept  brokered 
deposits  on  a  large  scale  would  no 
longer  have  to  inform  the  FDIC  of  this 
fact  in  advance  once  the  rapid  growlh 
rule  was  rescinded,  that  bank  still  must 
report  the  amount  of  brokered  money  it 
has  accepted  after  the  fact  in  its 
quarterly  Report  of  Condition  and 
Income  C'call  report").  Also,  deposit 
brokers  must  continue  to  register  with 
the  FDIC,  and,  if  requested,  could  be 
required  to  provide  data  on  the  extent 
of  a  given  bank's  brokered  deposit 
activities,  under  the  brokered  deposit 
regulation.  If  the  rapid  grovvth  rule  were 
rescinded,  some  of  the  rapid  growth 
resulting  from  rapid  growth  rule 
activities  would  continue  to  be  detected 
by  the  FDIC's  Growth  Monitoring 
System  (a  system  administered  by  the 
FDIC's  Division  of  Supervision  which 
identifies  rapid  growlh  over  a  single 
quarter  in  assets  or  loans  and  long-term 
securities  and  any  related  deterioration 
in  key  perfonnance  ratios),  some  rapid 
growth  would  be  controlled  or 
prohibited  by  the  brokered  deposit  rule, 
and  some  would  be  prohibited  by  the 
regulation  on  prompt  corrective  action, 
but  a  small  part  of  rapid  growth  might 
not  be  controlled  or  detected  at  all. 
Thus,  commicnt  is  sought  on  whether 
the  rescission  of  the  rapid  growlh  nile 
would  create  a  regulatory  gap  that 
would  have  harmful  effects  on  banking. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  rapid  growth  rule, 
w  hich  consists  of  the  required  written 


notice  of  rapid  growth,  has  been 
approved  by  the  Office  of  Manage.-ner:! 
and  Budget  pursuant  to  the  Pepenvork 
Reduction  Act  (44  U.S.C  3501  et  seq  ) 
The  current  estimate  of  annual  reporting 
burden  for  the  collection  of  information 
in  this  regulation  is  1,625  burden  ho',-rs. 
Rescission  of  the  rapid  growth  rule 
would  resuh  in  a  saving  of  1.625  b..rden 
hours  a  year. 

Regulatory  Flexibility  Act 

The  FDIC's  Board  of  Directors  has 
concluded  that  the  proposed 
amendment,  if  adopted,  will  not  impose 
a  significant  economic  hardship  on 
small  institutions.  The  proposal  does 
not  establish  any  recordkeeping  or 
reporting  requirements  that  necessitate 
the  expertise  of  specialized  accountar.ts, 
lawyers  or  managers.  The  proposal 
would,  in  fact,  reduce  the  reporting 
requirements  to  which  banks  are 
presently  subject.  Rescinding  the  rapid 
growth  rule  will  afford  some  insured 
banks  the  opportunity  to  conduct 
activities  previously  prohibited  unless 
notice  were  given  in  accordance  with 
the  rule  (for  instance,  the  solicitation  of 
fully  insured  deposits  outside  a  banks 
normal  trade  area,  or  the  acquisition  of 
secured  borrowings,  including 
repurchase  agreements,  such  3iat  one  or 
a  combination  of  both  activities  were 
designed  to  increase  the  bank's  assets  by 
more  than  7.5  percent  during  any 
consecutive  three-month  period). 

The  FDIC's  Board  of  Directors 
therefore  certifies  pursuant  to  section 
605  of  the  Regulatory  Flexibility  Act  (3 
U.S.C.  605)  that  the  proposal,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  use.  601  etseq). 

List  of  Subjects  in  12  CFR  Part  304 

Bank  deposit  insurance,  Banks, 
banking.  Freedom  of  information, 
Reporting  and  recordkeeping 

requirements. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  proposes  to  amend  part 
304  of  chapter  III  of  title  1 2  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  304— FORMS.  INSTRUCTIONS, 
AND  REPORTS 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U  S  C.  1817. 
1818.  1819.  1820;  Public  Law  102-242,  105 
Stat.  2251  (12  U.S.C.  1817  note). 

§  304. 6    [Removed  and  reserved] 

2.  Section  304.6  is  removed  and 
reser\ed. 
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§  304.7    [Amended] 

3.  In  §  304.7,  the  line  in  the  table 
pertaining  to  §  304.6  is  removed. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  22  day  of 
March  1994. 

Federal  Deposit  Insurance  Corporatior. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  Doc.  94-7939  Filed  4-4-94;  8.45  ani! 

BILLING  CODE  671*-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 

Business  Loan  Policy— Media  Policy 
Rule 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  SBA  is  proposing  to  repeal  its 
present  media  or  opinion  molder  policy 
rule.  Under  the  rule,  as  proposed,  small 
business  concerns  engaged  in  media 
activity  would  be  eligible  for  SBA 
financial  assistance  unless  they  are 
otherwise  ineligible  (such  as  businesses 
engaged  in  illegal  activities  or  in 
activities  that  could  not  be  funded  by 
SBA  under  the  Constitution,  and 
businesses  which  are  not  creditworthv). 
This  action  is  being  taken  to  enable  SB.^ 
to  promote  job  growth  and  econom.ic 
development  by  making  SBA  financial 
assistance  available  to  a  larger  number 
of  small  business  concerns. 
DATES:  Comments  may  be  submitted  on 
or  before  May  20, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
John  R.  Cox,  Assistant  Administrator  for 
Financial  Assistance,  Small  Business 
Administration,  409  Third  Street,  S\V.. 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox,  202/205-6493. 
SUPPLEMENTARY  INFORMATION:  It  is  timely 
for  the  Agency  to  consider  major 
substantive  changes  in  the  media  policy 
rule.  Under  SBA's  present  regulatory 
policy,  no  business  loan  may  be  made 
to  an  applicant  engaged  in  the  "creation. 
origination,  expression,  dissemination, 
propagation  or  distribution  of  ideas, 
values,  thoughts,  opinions  or  similar 
intellectual  property,  regardless  of 
medium,  form  or  content."  (13  CFR 
120.101-2(b)  (1993)).  There  are  several 
express  exceptions  to  this  prohibition. 

This  policy  was  originally  adopted  by 
SBA  in  1953  under  the  authority 
granted  by  section  4(d)  of  the  Small 
Business  Act  (15  U.S.C.  633(d))  which 
authorizes  the  Agency  to  "establish 
general  policies  (particularly  with 


reference  to  the  public  interest  *   *   *), 
which  shall  govern  the  granting  and 
denial  of  applications  for  financial 
assistance  by  the  Administration."  The 
Reconstruction  Finance  Agency,  the 
predecessor  to  SBA,  had  a  similar  media 
policy  rule. 

There  were  three  basic  reasons  for  the 
pojicy:  First,  the  prohibition  is  based 
upon  SBA's  desire  to  avoid  any  possible 
accusation  that  the  Government  is 
attempting  to  control  editorial  freedom 
by  subsidizing  media  or  communication 
for  political  or  propaganda  purposes. 
Second,  the  Agency  has  generally 
sought  to  a^  oid  Government 
identification  through  its  business 
assistance  programs  with  concerns 
which  might  publish  or  produce  matters 
of  a  religious  or  controversial  nature. 
Third.  SBA  recognizes  that  the 
corslitutionally  protected  rights  of 
freedom  of  speech  and  press  ought  not 
to  be  compromised  either  by  the  fear  of 
Government  reprisal  or  by  the 
expectation  of  Government  financial 
assistance. 

Over  the  years.  Congress  has 
considered  the  policy  and  has  not 
objected  to  SBA's  approach.  In  H.R. 
Rep.  No.  840.  94th  Cong..  2d  Sess.  28 
(1976),  the  Subcommittee  on  SBA 
Oversight  and  Minority  Enterprise 
acknowledged  that  SBA's  statutory  duty 
to  assist  small  business  "must  be  in 
balance  with  supervening  First 
Amendment  prohibitions.  The 
Subcommittee  does  not  believe  that  the 
SBA  should  engage  in  activities  which 
would  necessitate  its  assumption  of  a 
censorship  role.  By  censorship  we  mean 
the  ability  of  SBA  to  direct  a  business 
as  to  what  it  can  do  or  cannot  do, 
relative  to  First  Amendment  protected 
activity,  coupled  with  the  power  to 
enforce  its  will  through  the  use  of 
sanctions.  The  subcommittee  believes 
surh  censorship  would  exist  if  SBA 
were  to  place  in  its  loan  agreements  a 
prohibition  against  the  promulgation  of 
certain  ideas  and  values,  a  breach  of 
which  would  allow  the  Agency  to 
liquidate  the  loan." 

Klany  individual  members  of 
Concress  have  expressed  concern  with 
the  substance  of  SBA's  regulations  in 
this  area.  Several  bills  have  been 
introduced  to  deal  with  the  rule 
legislatively,  although  none  has  bef~n 
enacted.  For  example,  S.  2084.  98;n 
Cong.,  2nd  Sess.  (1984).  would  ha-.e 
abolished  the  rule  except  in  cases  where 
the  financial  assistance  would  have 
been  used  primarily  to  (1)  advance  or 
inhibit  religion;  (2)  threaten  the 
overthrow  of  organized  Government  by  ' 
unlawful  means;  or  (3)  engage  in  any 
illegal  activity  or  the  dissemination  of 
obscene  materials  which  may  be 


unlawful  in  any  jurisdiction  in  which 
the  small  concern  may  operate.  S.  2084 
also  would  have  required  SBA  to  look 
at  the  content  of  the  publications  or 
communications  in  making  its  decision 
to  assist  a  particular  small  concern. 

H.R.  1157,  98th  Cong..  1st  Sess. 
(1933).  would  have  required  SBA  to 
hold  a  hearing,  if  the  business  was 
covered  by  the  media  policy  rule,  in 
order  to  ascertain  if  the  SBA  financial 
assistance  would  have  been  (1)  adverse 
or  detrimental  to  a  legitimate  public 
interest,  or  (2)  used  primarily  to 
promote  or  criticize  political  or  religious 
ideas.  This  approach  would  have  led  to 
lengthy  hearings  on  applications  for 
assistance  every  time  the  Agency 
interpreted  the  law  adversely  to  an 
applicant. 

SBA  testified  on  both  of  these  bills 
and  supported  a  legislative  remedy  to 
the  problems  associated  with 
administration  of  the  rule.  However,  no 
legislation  has  been  forthcoming. 

In  hearings  on  March  7, 1984,  before 
the  House  Subcommittee  on  Export 
Opportunity  and  Special  Small  Business 
Problems,  which  was  considering  H.R. 
1157,  an  expert  in  Constitutional  Law 
on  the  faculty  of  the  George  Washington 
University  Law  School  testified  that  the 
media  policy  rule  was  constitutional 
and  was  a  justifiable  approach  in  light 
of  SBA's  business  and  financial 
orientation  and  limited  First 
Amendment  expertise.  However,  there 
have  been  concerns  raised  over  the 
years  regarding  the  breadth  of  the 
present  rule. 

The  rogidation  presently  provides  a 
very  broad  list  of  ineligible  enterprises 
which  includes  publishers,  producers, 
importers,  exporters  or  distributors  of 
all  types  of  communications  (such  as 
newspapers,  sheet  music,  posters,  film, 
tape,  theatrical  productions,  greeting 
cards,  and  books),  plus  transportation 
concerns  limited  to  the  distribution  of 
such  products.  Regulatory  exceptions 
have  been  granted  to  commercial 
printing  firms,  advertising  agencies, 
technical  production  facilities  (such  as 
a  recording  studio),  and  vocational 
schools.  Eligible  for  assistance  based  on 
administrative  interpretations  are 
general  merchandise  stores  which  sell 
books,  magazines  and  newspapers,  and 
general  book,  music,  record  or  videotape 
stores.  Not  eligible  for  assistance  are 
specialty  book  or  videotape  stores 
w  hich  sell  or  rent  items  in  a  single  or 
limited  subject  area.  The  rationale 
underlying  the  distinction  between 
general  and  specialty  stores  has  been 
that  a  general  store  covers  a  broad  range 
of  ideas,  values  and  thoughts,  rather 
than  a  particular  or  narrow  set  of  ideas 
or  values.  SBA  no  longer  regards  this 
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distinction  as  a  proper  basis  for 
determining  eligibility. 

SBA  is  well  aware  that  small  media 
concerns  often  have  difficulty  in  raising 
capital  or  borrowing  money.  The  media 
policy  rule  applicable  to  the  financing 
of  business  loans  has  not  been 
applicable  to  assistance  provided  by 
small  business  investment  companies 
(SBICs)  which  are  licensed  by  SBA. 
Thus,  SBICs  are  permitted  to  help 
businesses  engaged  in  the  media.  The 
policy  surrounding  SBIC  assistance  to 
media  concerns  is  similar  to  the 
approach  taken  by  the  Congress  in 
funding  broadcasting  through  the 
nonprofit  Corporation  for  Public 
Broadcasting.  SBICs  operate  within  SB.'\ 
regulations,  but  their  transactions  with 
small  companies  are  private 
arrangements  which  carry  no  SBA 
guaranty.  Their  funding  comes  from 
private,  SBA  and  other  nonprivate 
sources. 

SBA  also  has  been  making  physical 
injury  disaster  loans  to  media  concerns 
and  academic  schools  since  1953,  based 
on  humanitarian  grounds.  The  disaster 
loan  program  attempts  to  restore  to  an 
injured  party  that  which  was  lost  due  to 
circumstances  beyond  its  control.  No 
distinction  is  made  for  eligibility 
purposes  between  media  and  non-media 
concerns  for  physical  disaster  loans,  but 
economic  injury  disaster  loans  are 
subject  to  the  limitations  of  the  media 
policy  rule. 

SBA  believes  that  the  assistance  it 
presently  makes  available  under  the 
exceptions  to  the  media  rule  and  under 
the  SBIC  and  disaster  programs  are  not 
sufficient  to  assist  small  businesses  in 
the  media  industries  which  are 
demonstrably  in  need  of  increased  aid. 
Accordingly,  SBA  is  proposing  to 
change  its  policy  so  as  to  make 
assistance  available,  under  the  7(a) 
business,  economic  injury  disaster  and 
development  company  loan  programs, 
to  media  concerns  which  are  otherwise 
eligible  for  such  assistance. 

While  SBA  is  proposing  to  repeal  the 
present  rule  primarily  in  order  to  make 
assistance  available  to  a  larger  universe 
of  small  businesses,  it  is  not  unmindful 
of  the  implications  of  a  total  reversal  of 
the  policy.  It  has  considered  whether 
the  policy  determinations  which  where 
the  underpinnings  of  the  former  rule 
should  be  maintained.  After  careful 
review,  SBA  is  persuaded  that  repeal  is 
appropriate. 

A  revision  of  the  present  rule  which 
would  attempt  to  differentiate  among 
media  businesses  on  the  basis  of 
business  activity  hkely  would  be 
challenged  in  court.  There  is  a  risk  that 
such  proposed  revision  would  be  found 
unconstitutional.  Keeping  the 
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Government  from  becoming  involved 
with  controversial  speech  may  be  a 
worthy  goal,  but  it  arguably  puts  the 
Government  in  the  position  of  allocating 
benefits  with  reference  to  the  content  of 
speech.  This  type  of  decision  could  be 
held  by  courts  to  be  in  conflict  with  the 
First  Amendment. 

SBA  believes  that  it  present  regulatory 
apparatus  and  administrative  practice 
are  sufficient  to  protect  the  public 
interest.  In  this  regard,  the  present 
credit  criteria  under  which  applications 
for  such  assistance  are  reviewed  and  the 
prohibition  on  funding  illegal  activities 
should  be  sufficient  to  provide  the 
desired  level  of  protection.  (See  13  CFR 
parts  120  et  seq.  and  122  et  seq.. 
specifically  13  CFR  120.101-2(d)  and 
120.103-2.) 

Compliance  With  Executive  Orders 
12612. 12778  and  12866.  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
Ch.  35 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq  ,  SBA 
certifies  that  this  proposed  rale,  if 
promulgated  in  final  form,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  not 
constitute  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866,  since  the  proposed  change  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  While 
the  proposed  rule  is  intended  to  make 
eligible  more  media  small  business 
concerns,  it  is  reasonable  to  assume  that 
SBA  will  not  be  requested  to  process  a 
disproportionate  number  of  additional 
media  loan  applications.  For  example, 
in  fiscal  1991, 1992  and  1993, 
respectively,  SBA  guaranteed  202,  199 
and  241  section  7(a)  loans  to  eligible 
bookstores,  advertising  agencies,  video 
stores  and  vocational  schools.  The 
aggregate  amounts  of  the  SB.A 
guaranteed  portions  for  those  three 
years  for  such  businesses  were, 
respectively,  $27.7,  $28.7  and  $35.2 
million. 

SBA  certifies  that  the  proposed  rule, 
if  promulgated  in  final  form,  would  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  chapter  35. 

SBA  certifies  that  this  proposed  rule 
would  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Further,  for  purposes  of  Executive 
Order  12778,  SBA  certifies  that  this 
proposed  rule,  if  promulgated  in  final 


form,  is  drafted,  to  the  e.xtent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order.  (Catalogue  of  Federal  Domestic 
Assistance  Programs,  No.  59  012,  Small 
Business  Loans) 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs/businesses;  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b;ir.)  cf 
the  Small  Business  Act  (15  US  C. 
634(b)(6)),  SBA  proposes  to  amend  pa.-l 
120,  chapter  I,  title  13,  Code  of  Federtl 
Regulations,  as  follows: 

PART  12a-BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
would  continue  to  read  as  follows; 

Authoritv:  15  U.SC.  634fb](6l  ar.d  636  U) 
and  (h), 

2.  Section  120.101-2  would  be 
amended  by  removing  paragraph  (b)  i.i 
its  entirety,  and  redesignating 
paragraphs  (c)  through  (h)  as  parsgraphs 
fb)  through  (g). 

Dated;  .March  17,  1994. 
Erskine  B.  Bowles, 
Administrator. 

(FR  Doc.  94-8138  Filed  4-*-94;  8  45  £-r.| 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
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[Docket  No.  9»-NM-206-ADJ 

Airworthiness  Directives;  de  HavillancJ 
Model  DHC-8-100  and  DHC-»-<300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemakir.E 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airvkorthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
and  DHC-8-300  series  airplanes  This 
proposal  would  require  a  revision  to  the 
Airplane  Flight  Manual  (AFM)  to  advise 
flight  crew  members  that  certain  cockpit 
indications  may  reveal  faulty  anti- 
coUision  strobe  fight  units,  and  to 
provide  procedures  for  subsequent  f-jghl 
crew  action.  This  proposal  would  also 
require  a  modification  that  eliminates 
the  need  for  the  AFM  revision.  This 
proposal  is  prompted  by  reports  that  the 
function  of  the  proximity  switch 
electronics  unit  (PSEU)  may  be 
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adversely  effected  during  operation  of 
the  white  anti-collision  lights.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  correct  operation 
of  the  PSEU  and  its  associated  systems. 
DATES:  Comments  must  be  received  by 
May  31,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
206-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  New  York  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  181  South  Franklin  Avenue, 
room  202,  Valley  Stream.  New  York 
llSSlStelephone  (516)  791-6427;  fax 
(516) 791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.     - 


Gommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-206-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-6-100  and  DHC- 
8-300  series  airplanes.  Transport 
Canada  Aviation  advises  that  three  field 
reports  indicate  that  the  electrical  power 
supplies  of  the  white  anti-collision 
lights  may  develop  a  fault  which 
produces  greater  than  normal  electrical 
emissions.  The  cause  of  this  fault  has 
been  attributed  to  a  capacitor  failure  in 
some  "Grimes"  strobe  light  systems. 
This  electromagnetic  interference  can 
adversely  affect  the  operation  of  the 
proximity  switch  electronics  unit 
(PSEU)  and  its  associated  systems.  The 
following  occurrences  have  resulted: 

1.  Flashing  of  the  landing  gear  green  locked 
down  advisory  lights  during  cruise; 

2.  Fluctuation  of  the  cabin  pressurization 
rate  needle  during  cruise: 

3.  Retraction  and  extension  of  roll  and 
ground  spoilers  during  ground  operation: 

4.  Inoperative  nose  gear  steering 
subsequent  to  landing;  and 

5.  Unavailable  normal  wheel  brakes  below 
35--40  knots. 

Incorrect  operation  of  the  PSEU  and 
its  associated  systems  may  interfere 
with  or  distract  the  flight  crew  in 
carrying  out  its  regular  duties  during 
flight  or  on  the  ground,  and  thus  serve 
to  compromise  the  safe  operation  of  the 
airplane. 

De  Havilland,  Inc.,  has  issued  Alert 
Service  Bulletin  S.B.  A&-33-33,  dated 
May  31, 1993,  that  describes  flight  crew 
and  maintenance  procedures  to  detect 
faulty  power  supply  units.  The  alert 
service  bulletin  also  describes 
procedures  for  replacement  of  any  faulty 
"Grimes"  unit  with  a  new  or  serviceable 
"Grimes"  unit,  or  installation  of  a  new 
"Whelan"  system  (Modification  8/ 
1273). 

De  Havilland,  Inc..  has  also  issued 
Service  Bulletin  S/B  8-33-19,  'Revision 
A',  dated  May  31. 1993.  that  describes 


procedures  for  installation  of 
Modification  8/1273,  which  entails 
replacing  the  existing  anti-collision 
strobe  light  system  (consisting  of  anti- 
collision  strobe  lights,  brackets,  and 
power  supplies)  at  all  three  locations 
with  the  new,  improved  "Whelen"  anti- 
collision  strobe  light  system.  (The 
"Whelen"  system  includes  new  dual 
strobes,  new  brackets,  and  new  power 
supplies.)  This  new  system  is 
considered  more  durable  than  the 
currently  installed  cmti-collision  strobe 
light  system.  The  "Whelan"  system  also 
has  a  back-up  strobe  light  at  each 
position. 

Transport  Canada  Aviation  classified 
these  service  bulletins  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-93-20,  dated  August  3. 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
revising  the  Limitations  section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  advise  flight  crew  members 
that  certain  cockpit  indications  during 
in-flight  or  ground  operations  may 
reveal  faulty  anti-collision  strobe  light 
units,  and  to  provide  procedures  for 
subsequent  flight  crew  action.  This 
proposal  would  also  require 
replacement  of  faulty  "Grimes"  units 
with  new  or  serviceable  "Grimes"  units 
or  installation  of  the  new  "Whelan" 
system  (Modification  8/1273).  The 
proposed  AD  would  also  require 
eventual  replacement  of  the  existing 
anti-collision  strobe  light  system  with 
the  "Whelen"  anti-collision  strobe  light 
system  (Modification  8/1273)  at  all  three 
locations.  When  accomplished, 
incorporation  of  this  modification 
would  constitute  terminating  action  for 
the  requirements  of  this  proposal. 
Following  incorporation  of  Modification 
8/1273,  operators  would  be  permitted  to 
remove  the  proposed  changes  to  the 
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AFM.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Additionally,  applicability  of  the 
proposed  rule  would  exclude  those 
airplanes  on  which  Modification  8/1273 
has  been  accomplished  previously, 
since  airplanes  so  modified  are  not 
subject  to  the  unsafe  condition 
addressed  by  this  proposed  AD.  The 
manufacturer  has  installed  Modification 
8/1273  on  airplanes  having  senal 
numbers  215  and  subfequfnt. 

The  FAA  estimates  that  74  airplanes 
of  U.S.  registry  would  be  ;ifftx:tcd  by  this 
proposed  AD,  that  it  would  trikij 
approximately  16  work  hours  p  >r 
airplane  to  acccmplish  the  proposed 
actions,  and  that  the  average  Lbor  rate 
is  S55  per  work  howi.  Required  parts  for 
installation  of  ModiScatioa  a/1273  at  all 
three  locations  would  cost 
approximately  Si. 397  per  airplane. 
Based  on  these  figures,  tlie  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $168,498,  or 
S2.277  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CTR  Pari  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  fellows: 

Authority:  49  U.S.C.  Aop.  ]3.5-»!d).  1421 
and  1423;  49  U.S.C  lOftfg),  and  14  CFR 

§39.13    [Amended] 

2.  Section  39.13  is  anu'nded  by 
adding  the  following  new  airworthiness 
directive: 

De  HavUland,  Inc.:  Docket  93~N.M-:06-AD. 

Applicability  Model  DHC-6-lo;.  -103, 
-302.  and  -311  series  airplanes,  srrijl 
numbers  CKI3  through  214  inclusive;  on 
which  Modification  8/1273  (js  described  in 
de  Havilland  Service  Bulletin  S.'B  So.  a-33- 
19.  Revision  "A",  dated  May  31,  1993)  has  not 
t>e«n  dcconplished;  certificatpd  in  any 
category. 

Compliance:  Ret^uired  as  indicated,  unless 
accomplished  previously. 

To  ensure  correct  operation  of  the 
proximity  switch  electronics  unit  (PSLU)  and 
its  associated  systems,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  .^D,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"The  electrical  p)ower  supplies  for  the 
white  a.nti-coliision  lights  may  fail  and  cause 
the  following  abnormalities: 
— Flashing  of  the  landing  gear  green  locked 

down  advisory'  lights  during  cruise; 
— Fluctuation  of  csbin  pressur'.zatior;  rate 

needle  during  cruise:  and 
— Retraction  and  extension  of  rcll  a.-id 

ground  spoilers  during  giouiid  op»ratioa. 

The  failure  may  also  result  in  loss  of  nose 
Idndirig  gear  steering  subsequent  to  landing, 
and  toss  of  wheel  brakes  below  3S— JO  knots. 

It  ariy  of  these  abnormal  indlr.eti' r.s  aro 
obserwd.  select  A'COL  light  swirch— RED. 
Leave  the  switt,h  in  ihi"  position  for  the 
n^mainder  of  the  flight." 

(S)  If  ine  High!  crtnv  r>rpor;s  the  ottarrrnce 
of  any  of  the  ct:<.kpit  indications  stated  in 
paragraph  (a)  of  this  AD:  Prior  to  the  next 
flight,  ptjrfonn  the  maintenanc-e  procv-dures 
to  confirm  and  isolate  the  faulty  power 
supply  unit,  in  accordance  wi'.h  paragraph 
III.,  part  B.  Ai:comp!ishmerit  In.structio.ns  of 
de  Haviliand  Alert  Service  Bulletin  S.B.  A8- 
33-33,  dated  May  31.  1993. 

(1)  If  any  power  supply  unit  is  d(  termined 
to  be  faulty,  prior  to  further  flight,  replace  the 
unit  with  a  new  or  serviceable  'Grimes"  unit 
or  a  new  "Whelen"  system  in  accordance 
with  the  alert  service  bulletin. 

(2)  If  the  specific  unit  causing  the  faults 
cannot  be  determined,  prior  to  further  flight. 


replace  all  three  units  with  new  or 
serviceable  "Griroes"  units  or  a  new 
"Whelen"  system  in  accordance  with  the 
alert  service  bulletin.  Installation  of  a  new 
"Whelen"  system  at  all  three  locations 
constitutes  terminating  action  for  the 
requirements  of  this  AD,  and  after 
installation,  the  AFM  revision  requi.td  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD,  install  Modification  8/1273 
(whii.h  entails  replacement  of  the  existing 
anti-collision  strobe  lights,  brackets,  and 
power  s-pplies  with  the  "  ■Whelen"  Anti- 
ColHsion  Strobe  Light  System")  at  all  three 
locations,  in  accordance  with  de  Havilland 
Service  Bulletin  S/B  No.  8-33-19,  'Revision 
A',  dated  May  31. 1993.  Following 
InsiallaTion.  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  rt-moved. 

(d)  An  alfcriative  method  of  compliance  or 
adjust.T.ent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
us?d  if  approved  by  the  .Manager,  New  York 
Aircraft  Certification  Office  (ACXD).  ANE-170, 
F.A_-\,  Engine  and  Propeller  Directorate. 

O}  craters  shall  submit  their  requests  throufjh 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

(p)  Sf)ecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  March 
30,  1994. 

Darrell  M.  Pederson, 

Acting. \tanager,  Transport  Airplane 
Direclorale,  Aircraft  Certification  Service. 
IFR  Doc.  94-8054  Filed  4^J-94;  8.45  am) 

BILLPNQ  CODE  4»10-1J-0 


14  CFR  Part  39 

[DocJwt  No.  93-NW-205-ADJ 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  1000,  2000,  3000,  and 
4000  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NTR.V). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airvv'orthiness 
dirfctive  (AD)  that  is  applicable  to 
certain  FoUtcr  Model  F28  Mark  1000, 
2CX)0,  3000,  and  4000  series  airplanes. 
This  proposal  would  require  inspection 
to  detcH:t  cracking  in  the  area  of  the  side 
stay  attachment  lugs  of  the  fitting 
subassembly  of  the  main  landing  gear 
(MLG),  and  replacement  of  craci.ed 
stjbassemblies  with  new  or  serviceable 
subassemblies.  This  proposal  is 
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prompted  by  reports  of  cracking  in  the 
subassembly  of  the  MLG.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  and/or 
failure  of  the  support  structure  of  the 
MLG. 

DATES:  Comments  must  be  received  by 
May  31, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
205-AD,  1601  Lind  Avenue  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betwreen  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
S\V.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  %vith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  93-NM-205-AD."  The 
postcard  will  be  date  stamped  and 
reftumed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-205-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark 
1000,  2000.  3000.  and  4000  series 
airplanes  that  are  equipped  with  certain 
Dowty  Aerospace  main  undercarriage 
units.  The  RLD  advises  that  cracking  has 
bf!en  found  in  the  fitting  subassemblies 
of  the  main  landing  gear  (MLG).  In  three 
of  these  instances,  the  cracking  had 
penetrated  completely  through  the 
fitting  subassemblies  from  the  side  stay 
attachment  lug  to  the  main  bore,  which 
resulted  m  loss  of  damping  fluid.  In 
another  incident,  cracking  was  found  in 
the  web  section  that  is  adjacent  to  the 
inner  attachment  bores  of  the  side  stay 
of  the  fitting  subassembly  of  the  MLG. 
Investigation  into  the  cause  of  this 
cracking  revealed  that  damage  to  the 
anodic  film  resulted  in  corrosion  of 
these  subassemblies.  Cracking  in  the 
fitting  subassemblies  of  the  MLG,  if  not 
corrected,  could  result  in  damage  to 
andy'or  failure  of  the  support  structure  of 
the  MLG. 

Fokker  has  issued  Service  Bulletin 
F28/32-149.  dated  August  30.  1991.  that 
describes  procedures  for  an  eddy 
current  inspection  to  detect  cracking  in 
the  area  of  the  side  stay  attachment  lugs 
of  the  fitting  subassembly  of  the  MLG. 
The  RLD  classified  this  service  bulletin 
as  mandatory  and  issued  Netherlands 
Airworthiness  Directive  (BLA)  91-080. 
Issue  2.  dated  February  21. 1992.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

Additionally.  Dowty  Aerospace 
Gloucester,  which  is  the  manufacturer 
of  the  main  undercarriage  units 
installed  on  these  airplanes,  has  issued 
Ser\ice  Bulletin  32-161R,  Revision  2. 
dated  January  7.  1992,  that  describes 
procedures  for  replacement  of  any 
cracked  subassembly  with  a  new 
subassembly,  or  a  serviceable 
subassembly  that  has  been  identified 
previously  with  service  bulletin  number 
"32-161R"  on  its  nameplate.  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 


Kingdom,  classified  this  service  bulletin 
as  mandator}'  and  issued  CAA 
Airworthiness  Directive  023-06-91  in 
order  to  assure  the  continued 
airworthiness  of  these  aviation  products 
in  the  United  Kingdom.  The  Fokker 
service  bulletin  references  this  Dowty 
Aerospace  Gloucester  service  bulletin. 
This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airv^'orthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  eddy  current  inspection  to  detect 
cracking  in  the  area  of  the  side  stay 
attachment  lugs  of  the  fitting 
subassembly  of  the  MLG.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  Fokker  service 
bulletin  described  previously. 

This  proposal  would  also  require 
replacement  of  any  cracked  fittings  with 
new  or  serviceable  fittings  in 
accordance  with  the  Dowty  Aerospace 
Gloucester  service  bulletin  described 
previously. 

The  FAA  estimates  that  42  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $32,340,  or  $770  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discusM'd  abo\  e,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoHcies  and  Procedun^s  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  sir.tili  entities 
under  the  criteria  of  the  Hpgui--ttory 
Fiexibility  Act.  A  copy  of  the  draft 
rt  3'jlatory  evaluation  prepc.-i  c:  fnr  ihis 
;.ction  is  contained  in  the  Rule--  IVx  h.,t. 
A  copy  of  it  mriv  b-?  obtain'-d  \'\ 
cnnta'.ting  the  Rul,-,  D(K.i.H;  .-t  [iu- 
locdtjun  proviu'Hl  and.  r  [),<■  i.  .;p!;on 
ADDRESSES. 

List  of  Subjects  in  14  CPTt  Part  31 

Air  transportation,  Ain.i;: 
s<Vty.  Safety. 

The  Proposed  Amendment 

Acrnrdinuiv, 


;it!(.)n 


rursu': 


;  to  t.'i, 


nuthoritv  dc]<'gaferj  to  .T,e  b\  th" 
.■\aministr-i'or.  the  P'ederal  .•>.•>  ia!,    :i 
Administration  proposes  to  amend  14 
Ci'R  p;ir1  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3^— AIRWORTHINESS 
Di.RECTIVES 

^  The  nut.hr.rity  (.I'dtinn  fL;r  pr-rt  39 
i  intinues  to  read  as  fjilows: 

.Authority;  4-?  US  C  App.  13;.-4!i,i.  5-l.'l 
ar.d  1421.  Al  US  C  lOt.'g):  a.^:J  14  C7R 

§3913    [AmendetJ] 

2.  Section  39  13  is  a.mer.ded  t)v 
adding  the  following  new  sinvo-'hiness 
directive: 

Fo^ker:  Dor  .l>i'"  Cn-NM-;os-.-\[l 

Applk'abiliry:\h-ni*-]  r\'a  Mark  \j'  0.  201'3. 
;'.Cii>n  and  4(H)0  s<-ri-F  ^i.-T'ldnps.  -.irA 
P-.ir,bt-s  llOO'i  throl.v^  iliMl  :r,t  •u'liv... 
11991.  and  ll'K(2.  rprl:r:a,!fd  in  b.^v 
full  3  ory,  and  t-quipiiod  with  riny  of  thn 
fuilowinK  Do-A  iv  Atjo^p^cv  Oiu  ji  -■•  ttr  ;-ij:.i 
liruTHrr  j.-  :;■.;.   uriil  part  -i:;nhers: 
20O4i-r.C'-'iX'4'(»0T'nf>,  om;  no-,  (hercnn. 
2U(f.'<?;ui.  i:(J2'OC5  OiJi-. 

2yn(-i20()i '( o:  ■i>o'i.'(«34  "<!".'()ft*. 

20'J7jV,01/002'0.ij  1-04. 

2C(C1T.S2001  l)(:2.'003  0O4  cr 

2a(i782fM)l,  0(V'  003 '0(>. 'OG.^ 'OOn'OO? 'UOH. 

C.orA-.^hcn-t'i  .Required  o^  ii-dii  otcd.  u-'-I.-'s 
HCt ;jrr. pi i.hed  previoi^sly.  To  prt-ve:-.!  d^.:..:ge 
lo.-jn  1/or  fa. lure  of  the  support  sli-jf  tij-e  of 
Die  :-:..:n  l.^r.^ir.:  -  ,-.r  W'.U'.).  arrnn-.pHsh  !.^,i: 
follow- n^: 

(o)  \Vr.hin  3  mrnrr^-;  wtt-r  ;he  t-fict  livf  /J.ire 
of  I.Ms  AD,  pi.r.'orni  h.t  <'ddv  'lip-i'iit 
in<;pf  rt:cin  to  dp;"rt  crar  V;r.g  I.t  t.'ip  r,n.-,-.  of 
t.leside  stay  a'tar  hment  lugs  (if  \^p  futi.-ig 
sui>;..s-.emb!y  of  the  .MlX;  i.n  jr  i  or Ja.it  e  »-;!h 
Fi'kicL'r  Service  Bu.')ef.n  K2&.'32-14<1,  ciutt-d 
A..gjst  30.  1991.  If  aay  rrat.ked  sutwse.Titily 
is  f(-t.nd.  prior  to  hirt.'i.-r  flij;h!.  r.-pl.«p  wii.fi 


a  new  si-bassfcnibiy.  or  a  serviceable 
subassembly  thai  has  betn  identified 
pre\iously  with  sen.ice  bulletin  number  "32- 
lf«lR"  on  its  na-meplate;  in  accordance  with 
Dowty  Aerospace  Gloucester  Service  Bulletin 
32 -161R.  Revision  2.  dated  January  7.  1992, 
fb)  .As  of  the  eTcriive  date  of  this  .AD,  no 
p>-n:on  shall  install  on  any  airplane  a  .iisin 
ur.oen.arria^^e  unit,  having  any  of  the 
fuiiowing  Dowty  Aorospace  Gloucester  p^-t 
n.j-n'jers.  that  ha.s  not  bt^t-n  idec'.fu'd 
p-T\'ioL:<:!y  with  sen-i-  e  hullpti.T  ni.:rih.T  ".•52- 
IMR"  on  its  iiam'-pldre: 

20042-'002/OW/005'OOB/(107'CG;s'Or'V'oiO 
2006  :■  3001  .'002  '00.'',  'OOf-. . 
?OOf,42001  ,'002 '003/(KM '00s 'OC-6. 

20o-.?.K_-oi /ocv'oo:- 'c»04. 

2007,'i2'>ni/aa2'OO3'0(>4   or 
2'.X)782(>01/0O2'0O3'0O4'O0.'5'0O<-.A-»a-/U(.a, 

(r)  An  alte^rttn-e  method  of  conr.';incp  or 
a^''i'i.tiiir>nt  of  I,^e  compliance  ti.rr.e  'h.^! 
provides  an  arrfpttitir.  1,-vel  of  Srtf>  'y  Tmy  be 
used  .f  approved  by  (he  .M'lnaper, 
S*;,r:dardi7<iticn  n-a-.^r,.  ,A-\M-n.3,  '[.\A. 
Transport  .Airrijni  Ij:tvi.  lo-ate.  (Y.-^r^-.tcrs 
rh,>'!  s.abrr.;'  r.h.:-.r  requ-rts  throL^^h  an 
sppropriafp  F.AA  P^.'/cipal  Miiinte:  3.'-,rp 
IrispeLti-r,  \\  ho  ii.ay  0(^0  comments  and  the.i 
?e:id  :t  to  the  M.-'H^er  StHndardizaiion 
Rir.nrh.  ANM-113 

Note:  Information  torii.' .-^:inc  thp  rx..'.|(.-K.e 
0!  Aop'oved  aMerrir.r;  .■.»  r^..  -hods  ''f 
i(.."Tpiiance  w-ih  this  AU.  if  nnv.  ^..;v  br? 
c>hti=.:nud  fron.  !.hp  .<^.i,-;'Ki..raiz..t!on  M-,  -th. 
A\M-113. 

['i)  Spf-cial  fii.iht  permus  may  V  is-.,Hd  in 
arr  ordanc.e  with  Feder,-?!  Aviation 
RepuUtions  [T.KK)  21  n?  and  21  r-a  \q 
opera'.'  th"  .^irpilane  to  a  loti  ri^n  whi  re  the 
rccjuire.-nents  of  this  ,f  D  r ',n  be 
n' :  cniplishs-d. 

Iss'jpd  in  P.  r.'o-i.  \V<)«:M,;e!on.  t-n  \Ur:  h 
30,  :'J'*4- 

Darr.  II  N-l.  Feder^on. 

AcV.r.f,  Mar..'.f^er,  Tr:n<pw.:-t  Ai-^.!::nf 
iVre.-f.ornf»=.  A^rrrch  (^t-rtiiu  .-.t.^^n  5r  ,-i  jre. 
IFR  Do<',  ^4-8:)S3  Filed  4-4-<«4,  S.45  a.mj 

B'l-LNQ  CODE  iS-O-U-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

13CFR  Part  284 

[Docket  No.  RM93-4-002] 

Standards  for  Electronic  Bulletfr^ 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

Ma.~  h  30,  r-i»4 

*oENCy:  Federal  En-rgv  Reg-,.i„!;).r-y 
rommi.ssion.  EoTgy 
ACTION:  No'ic  c  of  n;;ngs  and 
opportunity  to  file  comTi'\n;s. 


proposal  for  company  common  codes  in 
capacity  release  d=ita  sets  and  from 
Working  Group  3.  on  March  25.  1994, 
submitting  a  consensus  agreement  on 
the  implementation  of  standard 
standards  for  non-capacity  release 
business  transactions.  The  Commission 
is  .-iffordiiig  interested  persons  an 
opportunity  to  file  comments  on  lhe.se 
filings. 

DATES:  CoiP'Tifnts  due  by  Ap.nl  6.  1994. 

ADDRESSES:  Comments  should  be  filfd 

at:  Federal  F^nergy  Regulatory 

(a  mmission,  825  Nonh  Ciipitoi  .St-»  •>!. 

NE..  Wasninpton.  C-C  20426. 

FOR  FURTHER  INFORMATON  CONTACT: 

.Michael  Goldenb^rg,  Office  of  the 
Creneral  Counsel,  .^"ederal  Energy 
Regulat.iry  Commission,  825  Ncr-h 
Capitol  Street,  NE  ,  Washinpton,  IX": 
2C42h. (201)  208-2294. 

Marvin  Ros-nberg  Office  of  Fconn.T.ir 
Pohcy,  Federal  Kn'^rgy  Rfgi.i  itory 
Comnii'.sion,  825  North  Capitol 
Street,  NE  ,  Washi.-gl   n.  T^.  20426. 
(202) 2Cd-1283. 

B:ou>.s  C^irtfr.  Office  of  Pipeline  and 
Prtxiucer  Regulation.  Federiil  Energy 
Reg:;iatnrv  Com:riission,  825  North' 
r^ip-toi  Strrot  NE  ,  Washir-trn.  DC: 
20426.  (202J  2n8-fFj':S. 

Lois  D,  Cjshell, 

iFR  DoL    q4-H0«.'i  F.;>-  \  4-4-fM-  H:45  ,••-  | 
BILLING  CODE  e717-0'-*l 


DEPARTMENT  OF  THE  TREASURY 
l.nternal  Revenue  Service 

26CFRPam 

[!  A -60-93] 
RINl645-ASia 

Lobbying  Expense  Deductions-Dues; 
Hearing  Cancellation 

AGENCY:  Intern:;!  Revenue  .'s.-nice. 

Treasury'. 

ACTION:  Cancellation  of  notice  of  puhiit. 

bearing  on  proposed  ^•pJlafions. 


SUMMARY:  The  Federal  Energy 
Rfguiafory  Comnnssion  has  received  a 
filing  from  Working  Group  5.  o.n  .MartJi 
24.  1 J04,  submitting  a  r  onsensus 


SUMMARY:  This  document  prt  \  id.-s 
notice  of  .anceliatiun  of  a  piib':r 
hfLLrmg  on  proposed  re^uir-.tit  ns  f;i 
n-vise  the  ra.'i  s  g.7\en;;ng  the 
fl.-ductibility.  under  section  162  of  'he 
Infernal  Revi'i-:ue  Code,  of  dues  or  other 
similar  ami'im's  paid  toicrtain  tax- 
exempt  o.'garuzatioiiS  that  parficipalf  1:1 
politic  al  camp-iigns.  or  engage  in 
lobbying  or  si:nilar  act}\ities. 
DATES:  The  public  hearing  ongmally 
scheduled  for  Thursday.  April  7.  1994, 
begimiingat  10  a  m   is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  .Sldughter  of  the  Regulations  CniJ. 


15878 


Federal  Register  /  Vol.  59,  No.  65  /  Tuesday,  April  5.  1994  /  Proposed  Rules 


Assistant  Chief  Counsel  (Corporate), 
202-622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  pubhc  hearing  is  proposed 
regulations  under  section  162  of  the 
Internal  Revenue  Code  as  amended  by 
section  13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  A  notice  of 
proposed  rulemaking,  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations,  and  public     s 
hearing  appearing  in  the  Federal 
Register  for  Monday,  December  27,  1993 
(58  FR  68334).  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  162  of  the  Internal 
Revenue  Code  would  be  held  on 
Thursday,  April  7, 1994,  beginning  at  10 
a.m..  in  the  IRS  Auditorium,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

The  public  hearing  scheduled  for 
Thursday.  April  7. 1994,  has  been 
cancelled. 
lackie  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer, 

Assistant  Chief  Counsel  (Corporate). 

|FR  Doc.  94-6159  Filed  3-31-94:  4:23  pml 

BILUNG  CODE  483(M)1-U 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27CFRPart4 

[Notice  No.  793;  Ref.  Notice  Nos.  581  and 
749) 

RIN  1512-AB08 

Camay  Beaujolais  Wine  Designation 
(92F-042P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  proposing  to 
amend  regulations  to  clarify  use  of  the 
designation  "Camay  Beaujolais"  on  a 
wine  label.  In  response  to  comments 
from  consumers  and  wine  industry 
members.  ATF  is  proposing  that  a  wine 
which  has  been  designated  with  a 
varietal  type  designation  in  accordance 
with  27  CFR  4.23a,  and  which  derives 
not  less  than  75  percent  of  its  volume 
from  Pinot  noir  grapes  or  Napa  Camay 
grapes,  may  be  further  designated  with 
the  optional  term  "Camay  Beaujolais." 
When  the  optional  designation  "Camay 
Beaujolais"  appears  on  the  brand  label. 
it  shall  be  in  direct  conjunction  with  the 
required  varietal  type  designation  (Pinot 
noir  or  Napa  Camay)  and  appellation  of 
origin,  in  lettering  of  substantially  the 


same  size  and  kind.  ATF  believes  that 
this  clarification  of  the  label  designation 
"Camay  Beaujolais"  will  be  informative 
to  consumers  and  industry  in  the 
marketing  and  purchasing  of  such 
wines. 

DATES:  Written  comments  must  be 
received  by  July  5,  1994. 
ADDRESSES:  Send  written  comments  to; 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol.  Tobacco  and  Fireanns.  P.O. 
Box  50221,  Washington,  DC  20091- 
0221.  Attention  Notice  No.  793. 

Copies  of  written  comments  received 
in  response  to  this  notice  will  be 
available  for  inspection  and  copying 
during  normal  business  hours  at:  ATF 
Reading  Room,  Office  of  Public  Affairs 
and  Disclosure.  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226. 
FOR  aiRTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon  or  James  A.  Hunt. 
Wine  and  Beer  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  650 
MassBchusetts  Avenue,  NW, 
Washington.  DC  20226,  Telephone: 
202-927-8230. 

SUPPLEMENTARY  INFORMATION: 

The  Federal  Alcohol  Administration 
Act 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  vests  broad  authority  in 
the  Director,  ATF.  as  a  delegate  of  the 
Secretary  of  the  Treasury,  to  prescribe 
regulations  intended  to  prevent   ' 
deception  of  the  consumer,  and  to 
provide  the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  product. 

Regulations  which  implement  the 
provisions  of  section  105(e)  as  they 
relate  to  wine  are  set  forth  in  title  27, 
Code  of  Federal  Regulations,  part  4  (27 
CFR  part  4).  Section  4.23a  provides  that 
the  name  of  a  single  grape  variety  may 
be  used  as  the  type  designation  of  a 
grape  wine  if  the  wine  is  labeled  with 
an  appellation  of  origin,  and  if  not  less 
than  75  percent  of  the  wine  is  derived 
from  grapes  of  that  variety,  the  entire  75 
percent  of  which  was  grown  in  the 
labeled  appellation  of  origin  area. 
Section  4.34(b)(1)  provides  that  an 
appellation  of  origin  disclosing  the  true 
origin  of  the  wine  shall  appear  in  direct 
conjunction  with  and  in  lettering 
substantially  as  conspicuous  as  the  class 
and  type  designation  if  a  grape  type 
(varietal)  designation  is  used  under  the 
provisions  of  section  4.23a. 

History  of  Camay  Beaujolais  Name 

For  many  years  ATF  has  permitted 
the  use  of  "Camay  Beaujolais"  on  wine 
labels  as  a  varietal  designation.  This 
resulted  from  the  identification  in  the 


1940's,  of  a  grape  grown  in  Napa 
County.  California  as  the  Camay  grape 
native  to  the  Beaujolais  region  of 
France.  In  the  late  1960's,  the  University 
of  California  at  Davis  (UCD)  determined 
that  the  grape  known  as  Napa  Camay 
was  the  true  French  Camay  and  that  the 
Camay  Beaujolais  vine  was  actually  a 
clone  of  Pinot  noir.  Since  then,  ATF  has 
permitted  wine  produced  from  both  the 
Napa  Camay  and  Pinot  noir  grape 
varieties  to  be  labeled  as  "Camay 
Beaujolais."  The  Foundation  Plant 
Material  Service  (FPMS)  at  UCD  (a 
service  operated  in  cooperation  with 
UCD  which  makes  virus  free,  true  type 
plant  material  available  to  the  industry) 
also  identified  the  Camay  Beaujolais 
vine  as  a  clonal  selection  of  the  Pinot 
noir  variety.  More  recently,  UCD 
determined  that  the  grape  known  as 
Napa  Camay  is  not  the  Camay  grape  of 
France.  Napa  Camay  has  been  positively 
identified  by  the  FPMS  as  Valdiguie, 
although  it  is  not  widely  known  by  this 
name. 

Winegrape  Varietal  Names  Advisory 
Committee 

In  1982,  ATF  established  the 
Winegrape  Varietal  Names  Advisory 
Committee  (referred  to  as  the 
"Committee")  to  conduct  an 
examination  of  the  hundreds  of  grape 
variety  names  and  synonyms  in  use  [47 
FR  13623.  March  31,  1982).  According 
to  its  charter,  the  Committee  was  to 
advise  the  Director  of  the  grape  varieties 
and  subvarieties  which  are  used  in  the 
production  of  wine,  to  recommend 
appropriate  label  designations  for  these 
varieties,  and  to  recommend  guidelines 
for  approval  of  names  suggested  for  new 
grape  varieties.  Their  recommendations 
were  restricted  to  grape  names  used  in 
producing  American  wines.  The 
Committee's  final  report,  presented  to 
the  Director  in  September  1984, 
contained  the  Committee's  findings 
regarding  use  of  the  most  appropriate 
names  for  domestic  winegrape  varieties. 

One  finding  which  appeared  in  the 
1984  final  report  of  the  VVinegrape 
Varietal  Names  Advisory  Committee 
was  that  the  name  "Camay  Beaujolais" 
is  not  the  name  of  any  grape  variety. 
However,  the  report  did  recommend 
that  the  term  be  permitted  for  use 
during  a  five  year  phase  out  period,  for 
wine  made  either  from  the  grape  called 
Napa  Camay,  or  bom  the  Camay 
Beaujolais  clone  of  Pinot  noir. 

Notice  No.  581 

On  the  basis  of  the  recommendations 
contained  in  the  Committee's  final 
report.  ATF  issued  Notice  No.  581  on 
February  4. 1986  (51  FR  4392).  This 
notice  proposed  the  addition  of  Subpart 
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J.  American  Grape  Variety  Names  to  Part 
4.  ATF  received  156  WTitten  comments 
in  response  to  this  notice. 

In  respect  to  use  of  Gamav  Beaujolais. 
Notice  No.  581  proposed  that  it  should 
be  permitted  as  an  alternate  grape 
variety  name  for  future  use  only  for  a 
period  of  five  years.  During  the  period 
of  its  continued  use'  Notice  No.  581 
proposed  that  the  actual  name  of  the 
grape,  either  Pinot  noir  or  Napa  Gamav. 
should  appear  on  the  label  in  direct 
conjunction  with  the  designation 
"Gamay  Beaujolais."  After  the  passage 
of  five  years.  Gamay  Beaujolais  could  no 
longer  be  used  as  a  label  designation. 

Comments  to  Notice  No.  581 

The  proposal  to  phase  out  use  of 
Gamay  Beaujolais  proved  controversial. 
Only  three  respondents  concurred  with 
ATF's  proposal  to  phase  out  use  of 
Gamay  Beaujolais  noting  that  it  is  not 
the  name  of  any  grape  variety.  Twenty- 
seven  other  respondents  objected  to  the 
proposal.  The  consensus  among  these 
respondents  was  that  Gamay  Beaujolais 
is  well  known  to  consumers  as  a  light 
red,  young,  fruity  wine  and  that 
consumers  do  not  view  it  as  a  varietal 
wine.  Several  consumers  commented 
that  consumer  recognition  of  Gamay 
Beaujolais  is  good;  that  the  wine  is 
popular:  that  consumers  know  what 
they  are  buying;  and  that  elimination  of 
the  designation  would  serve  no 
consumer  purpose.  Winery  proprietors 
cited  the  large  market  for  this  wine  and 
argued  that  elimination  of  the 
designation  would  have  a  severe 
economic  impact  on  their  business  and 
also  on  grape  growers. 

Notice  No.  749 

Because  the  comments  on  Notice  No. 
581  varied  widely  in  their  approach  to 
the  proposals,  and  because  a  lengthy 
period  of  time  had  passed  since  the 
issuance  of  Notice  No.  581.  ATF 
decided  to  open  the  issue  of  grape 
varietal  names  to  additional  public 
comment.  Thus,  on  September  3.  1992, 
ATF  issued  Notice  No.  749  (57  FR 
40380).  seeking  comment  on  new  and 
revised  proposals  relating  to  grape 
variety  names.  In  Notice  No.  749.  ATF 
proposed  that  Napa  Gamay  be 
considered  a  sj-nonym  for  the  prime 
name  Valdiguie  and  requested 
comments  on  whether  Napa  Gamay 
should  be  phased  out  in  the  future.  A 
resolution  of  the  Napa  Gamay- Valdiguie 
issue  will  be  in  a  forthcoming  Treasury 
decision  on  grape  variety  names. 

Proposal 

The  evidence  considered  by  ATF 
established  that  "Gamay  Beaujolais"  is 
not  a  true  varietal  name,  and  that  the 


two  grape  varieties  which  have  been 
called  "Gamay  Beaujolais"  in  this 
country  are  not  Gamav  grapes. 
Therefore,  ATF  has  concluded  that 
Gamay  Beaujolais  should  not  be  listed 
in  Subpart  J  of  27  CFR  Part  4  as  a  grape 
variety  name.  On  the  basis  of  the 
com.ments  to  Notice  Nos.  581  and  749 
and  current  trade  and  consumer 
recognition  of  the  name,  ATF  instead 
believes  that  Gamay  Beaujolais  is 
generally  known  as  a  type  of  red  wine 
which  may  be  described  as  light  and 
fruity.  However,  ATF  believes  that 
many  consumers  associate  the 
designation  "Gamay  Beaujolais"  with  a 
wine  produced  from  the  Pinot  noir  or 
Napa  Gamay  grape  varieties.  Therefore, 
instead  of  phasing  out  the  use  of  the 
designation  "Gamay  Beaujolais"  as 
proposed  by  Notice  No.  581,  ATF  is 
proposing  to  specifically  allow  the 
continued  use  of  Gamay  Beaujolais 
under  section  4.34. 

Since  only  wines  produced  from  the 
Pinot  noir  or  Napa  Gamay  grape 
varieties  have  been  labeled  as  "Gamay 
Beaujolais,"  ATF  believes  that 
consumers  now  associate  those  two 
varieties  with  the  designation  "Gamay 
Beaujolais."  However.  ATF  believes  that 
as  part  of  its  effort  to  standardize  the  use 
of  American  varietal  names,  it  should 
no  longer  allow  the  unqualified  use  of 
the  designation  "Gamay  Beaujolais"  to 
refer  to  two  separate  grape  varieties, 
neither  of  which  is  a  true  Gamay  grape. 

As  previously  discussed,  existing 
regulations  provide  that  a  wine  is  not 
entitled  to  a  varietal  type  designation 
unless  75  percent  of  its  volume  is 
derived  from  grapes  of  that  variety. 
Accordingly,  ATF  is  proposing  to  allow 
the  use  of  the  designation  "Gamay 
Beaujolais"  only  where  the  wine  derives 
not  less  than  75  percent  of  its  volume 
from  Pinot  noir  grapes  or  Napa  Gamay 
grapes.  Wine  which  is  labeled  with  the 
designation  "Gamay  Beaujolais"  must 
also  state  on  the  label  a  varietal  t\pe 
designation  (Pinot  noir  or  .Napa  Gamav) 
and  an  appellation  of  origin. 
Furthermore,  the  proposed  amendment 
to  section  4.34  specifies  that  the 
optional  designation  "Gamav 
Beaujolais"  must  appear  in  (direct 
conjunction  with  the  varietal  type 
designation  and  the  appellation  of 
origin,  and  shall  appear  in  lettering  of 
substantially  the  same  size  and  kind. 

ATF  believes  that  the  proposed 
amendment  strikes  a  balance  between 
the  views  of  the  opposing  commenters 
on  this  issue.  On  the  one  hand,  various 
consumers  and  winery  proprietors  have 
commented  that  consumer  recognition 
of  the  designation  "Gamay  Beaujolais" 
is  good,  and  that  winery  proprietors 
should  not  be  forced  to  abandon  its  use. 


On  the  other  hand,  it  has  been  pointed 
cut  that  "Gamay  Beaujolais"  is  not  an 
accurate  varietal  designation,  and  the 
purpose  of  the  varietal  grape  regulations 
is  to  ensure  that  the  consumer  is  not 
misled  as  to  the  actual  grape  varieties 
used  in  the  production  of  wine. 

ATF  believes  that  allowing  the  use  of 
the  optional  designation  "Gamav 
Beaujolais"  in  direct  conjunction  with 
the  actual  varietal  type  designation 
(Pinot  noir  or  Napa  Gamay),  as  well  as 
an  appellation  of  origin  reflecting  the 
true  origin  of  the  grapes,  will  not  be 
confusing  or  misleading  to  consumers 
The  proposed  amendment  will 
authorize  labels  which  clearly  inform 
the  consumer  about  the  actual  grape 
variety  used  to  make  the  wine,  and  the 
origin  of  the  grapes,  while  still  allowing 
winery  proprietors  to  use  a  label 
designation  which  has  gained 
widespread  consumer  recognition  in 
this  country. 

Public  Participation 

ATF  requests  comments  from  al) 
interested  persons  concerning  the 
proposed  wine  designation.  Comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  matena!  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  a  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments;  (1)  Are 
legible;  (2)  are  8V/'xli"  in  size;  (3) 
contain  a  written  signature;  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 
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Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  requests  comments 
on  a  proposal  to  authorize  the  optional 
use  of  the  designation  "Camay 
Beaujoiais"  on  a  wine  label.  Since  the 
use  of  this  designation  is  purely 
optional,  this  notice  does  not  propose 
any  new  labeling,  reporting,  or 
recordkeeping  requirements  on  winery 
proprietors.  Therefore,  the  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected:  (1)  To  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executi\p 
Order. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320 — Controlling  Paperwork  Burdens 
on  the  Public,  do  not  apply  to  this 
notice  because  no  requirement  to  colKu:! 
information  is  proposed. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Charles  N.  Bacon  and 
James  A.  Hunt,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspections. 
Imports,  Labehng,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly,  it  is  proposed  to  amend 
27  CFR  part  4,  Labeling  and  Advertising 
of  Wine,  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 


par.  2.  Section  4.34  is  amended  by 
adding  paragraph  headings  to 
paragraphs  (a)  and  (b);  removing  the  last 
three  sentences  of  paragraph  (a);  and  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§4.34    Class  and  type. 

(a)  Gciwrnl.  *    *    * 

lb)  Applanation  of  origin 
rpquirrwents   •    •    * 

[c]  Distinctive  or  fanciful  names.  If  the 
class  of  wine  is  not  defined  in  su})part 
C,  a  truthful  and  adequate  statement  of 
composition  shall  appear  upon  the 
brand  label  of  the  product  in  lieu  of  a 
class  designation.  In  addition  to  the 
mandatory  designation  for  the  wine, 
there  may  be  stated  a  distinctive  or 
fanciful  name,  or  a  designation  in 
accordance  with  trade  understanding. 
All  parts  of  the  designation  of  the  wine, 
whether  mandatory  or  optional,  shall  be 
in  direct  conjunction  and  in  lettering 
substantially  of  the  same  size  and  kind. 

(d)  Gamay  Beaujoiais.  A  wine  which 
derives  not  less  than  75  percent  of  its 
volume  from  Pinot  noir  grapes  or  Napa 
Gamay  grapes  may  be  further  designated 
"Gamay  Beaujoiais."  When  the  optional 
designation  "Gamay  Beaujoiais" 
appears  on  the  brand  label,  it  shall  be 

in  direct  conjunction  with  a  varietal 
type  designation  (Pinot  noir  or  Napa 
Gamay)  and  an  appellation  of  origin,  in 
lettering  of  substantially  the  same  size 
and  kind. 

Signed:  DeceiTiijer  29.  1993. 
Daniel  R.  Black, 

Acting  Director 

Approved:  February  14.  1994. 
lohn  P.  Simpson, 

Deputy  Assistant  Secretory  IRegulatory.  Tariff 

&■  Trade  Enforcement]. 
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BIILING  CODE  4810-31-U 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  0 

[AG  Order  No.  1863-94] 

Costs  of  Incarceration 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule 

SUMMARY:  This  proposed  rule  provides 
for  the  collection  and  establishment  of 
a  fee  to  cover  the  cost  of  incarceration 
of  inmates  committed  to  the  custody  of 
the  Attorney  General,  and  for  the  further 
administration  of  this  procedure  by  the 
Director,  Bureau  of  Prisons.  This  rule  is 
promulgated  to  implement  newly 


enacted  statutory  authority  on 
recovering  the  costs  of  incarceration. 
The  rule  also  is  intended  to  help  ensure 
the  continued  efficient  operation  of 
federal  correctional  institutions, 
including  the  provision  of  beneficial 
programming  for  inm.ates. 
DATES:  Comments  must  be  submitted  by 
May  5.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  room  754,  320 
First  Street,  NW..  Wa.shington.  DC 
20534.  telephone  (202) 514-6655. 
SUPPLEMENTARY  INFORMATION:  On  June 
28.  1993.  the  Department  of  Justice 
published  a  proposed  rule,  to  be 
codified  at  28  CFR  part  505,  establishing 
procedures  for  the  assessment  and 
collection  of  a  fee  to  cover  the  costs  of 
incarceration  for  federal  inmates.  (58  PR 
34541)  In  response  to  public  comment 
and  for  reasons  of  administrative 
management,  the  Department  is 
publishing  those  provisions  relating  to 
statutory  authority,  applicability,  and 
establishment  of  the  fee  again  for  notice 
and  comment.  Further  provisions 
relating  to  the  determination  of  the 
average  cost  of  incarceration  have  been 
added  to  the  proposed  rule.  As  an 
administrative  measure,  this  rule 
delegates  authority  to  the  Director, 
Bureau  of  Prisons  (Bureau),  to 
promulgate  regulations  for  collecting  the 
costs  of  incarceration  for  inmates 
committed  to  the  custody  of  the 
Attorney  General  and  to  collect  such 
fees.  The  provisions  in  the  Biueau  of 
Prisons  regulations  (for  example, 
procedures  for  exemption,  waiver,  or 
proration  of  fee  assessment,  calculation 
of  assessment,  and  payment  and  appeal 
procedures)  will  be  based  upon  the 
previously  published  proposed  rule. 
Response  to  public  comment  on  the 
previously  published  proposed  rule 
relating  to  statutory  authority, 
applicability,  establishment  of  fee,  the 
determination  of  the  average  cost,  and 
administrative  procedure  is  summarized 
below.  Response  to  public  comment 
relating  to  other  provisions  of  the 
previously  published  proposed  rule  will 
be  contained  in  the  commentary  for  the 
separate  Bureau  of  Prisons  rule. 

Comments  on  the  proposed  rule  were 
received  from  seven  individuals  (a 
federal  employee,  a  law  professor,  and 
five  federal  iiunates).  An  additional 
comment  was  received  later  from  one  of 
the  original  commenters  purporting  to 
contain  the  comments  of  two  additional 
federal  inmates.  One  commenter  was  in 
favor  of  the  proposed  rule,  responding 
that  criminal  defendants  should  be 
required  not  only  to  pay  the  costs  of 
their  incarceration,  but  also  to  bear  the 
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burden  of  the  social  and  economic  costs 
of  their  crimes. 

The  Department  has  carefully 
reviewed  the  public  comments  received 
concerning  the  proposed  rule  and  has 
determined  that  a  revised  rule  should  be 
published  for  comment. 

Attorney  General's  Certification  and 
Rule  Indexing 

Two  commenters  contested  the 
validity  of  the  rule  on  procedural 
grounds.  One  commenter  disagreed  with 
the  Attorney  General's  certification 
pursuant  to  5  U.S.C.  SOSfb)  that  the  nile 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  commenter  argues  that  the 
rule  will  have  a  significant  financial 
impact  on  various  inmates  and  their 
families  owning  joint  property  or  filing 
joint  tax  returns. 

The  Attorney  Generals  certification 
pursuant  to  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601-12,  is 
appropriate  in  this  case.  Under  the  RFA. 
neither  an  inmate  or  the  inmate's  family 
satisfies  the  definition  of  a  "small 
entity,"  which  is  defined  by  the  Act  as 
a  "small  business,"  "small 
organization."  or  "small  governmental 
jurisdiction".  5  U.S.C.  601(6).  Further 
discussion  of  the  agency  provisions  for 
the  amelioration  of  the  potential 
hardships  faced  by  certain  inmates  and 
their  families  due  to  the  imposition  of 
a  fee  for  costs  of  incarceration  will  be 
contained  in  the  commentary  for  the 
final  rule  to  be  issued  by  the  Bureau  of 
Prisons. 

The  second  procedural  comment 
received  made  the  proposition  that 
because  the  proposed  rule  was  indexed 
in  the  Federal  Register  under  "justice" 
rather  than  "prisons,"  notice  of  the 
proposed  rule  may  have  been  improper. 
However,  this  choice  of  indexing  was 
due  to  the  fact  that  the  Bureau  of 
Prisons  is  within  the  Department  of 
Justice  and  under  the  oversight 
authority  of  the  Attorney  General. 
Likewise,  the  rule  was  originating  from 
the  Attorney  General  and  the 
Department  of  Justice,  Thus,  the  rule 
was  properly  indexed  under  "justice" 
rather  than  "prisons"  and  no  notice 
provisions  of  the  Administrative 
Procedure  Act  were  violated. 

In  order  to  avoid  any  further 
confusion  on  this  issue,  however,  the 
Department  has  decided  to  issue  its 
regulations  on  costs  of  incarceration  as 
two  separate  rules.  The  first  rule, 
proposed  for  codification  at  28  CFR 
0.96c.  provides  the  authority  for 
establishing  and  collecting  a  fee  for  the 
costs  of  one  year  of  incarceration.  This 
rule  also  specifies  the  calculation  used 
to  determine  the  average  cost  of 


incarceration.  In  addition,  the  rule 
designates  the  Director  of  the  Bureau  of 
Prisons  as  being  responsible  for  the 
review  of  the  fee.  for  its  calculation  in 
accordance  with  the  formula  set  forth  in 
§0.96cfb),  and  for  the  publication  of 
each  year's  fee  (or  revised  fee)  as  a 
notice  in  the  Federal  Register.  This  rule 
also  delegates  to  the  Director  the 
authority  to  promulgate  regulations 
concerning  the  collection  of  the  fee.  to 
be  codified  as  a  second  rale  at  28  CFR 
part  505.  As  previously  proposed,  the 
Director  would  have  been  required  both 
to  public  the  current  fee  as  a  notice  in 
the  Federal  Register  and  to  amend  the 
fee  in  the  regulation.  This  requirement 
has  been  modified  in  the  interest  of 
reducing  unnecessary  regulatory 
publication. 

Average  Cost  of  Incarceration  Figure 

With  regard  to  comments  concerning 
the  substantive  provisions  of  the 
proposed  rule,  three  commenters 
disagreed  with  the  figure  stated  in 
proposed  §  505. 2fb)  representing  the 
average  cost  of  incarceration.  Two 
commenters  asserted  that  the  average 
cost  figure  is  not  a  fair  calculation  basis 
for  those  inmates  placed  in  or 
transferred  to  minimum-security — and 
thus  lower  cost— institutions  within  the 
first  year.  One  commenter  stated  that 
the  figure  was  irrational,  believing  that 
the  assessment  would  reduce  inmates  to 
the  poverty  level.  Finally,  one 
commenter  contended  that  the  Bureau 
of  Prisons  should  not  determine  the 
average  cost  of  incarceration  figure. 

Despite  these  contentions,  the 
Attorney  General  believes  that  this 
figure  is  a  reasonable  interpretation  of 
the  implementing  statute.  The  plain 
language  of  section  1 1 1  of  Public  Law 
102-395  orders  the  Attorney  General  to 
"establish  and  collect  a  fee  to  cover  the 
costs  of  confinement,"  with  such  fee 
being  "equivalent  to  the  average  cost  of 
one  year  of  incarcertation."  Public  Law 
102-395.  section  111(a)  (1),  (2),  106  Stat. 
1828, 1842  (1992).  Although  at  first 
glance  it  may  seem  fair  to  assess  each 
fee  based  upon  each  individual  inmate's 
cost  of  incarceration,  this  figure  would 
not  represent  the  "average  cost"  to  the 
United  States  to  confine  every  prisoner. 
Nor  would  basing  the  fee  upon  each 
inmate's  initially  designated  institution 
be  a  fair  assessment.  While  an  inmate 
initially  could  be  designated  to  a  lower 
cost  facility,  within  the  first  year  he  or 
she  might  be  redesignated  to  a  higher 
security/administrative,  and  higher  cost, 
institution.  Thus,  the  figure  merely 
represents  the  average  cost  to  the 
Bureau  of  Prisons  to  confine  any 
prisoner  and,  accordingly,  is  a 
reasonable  choice  for  the  Attorney 


General  to  make  in  order  to  comply  with 
the  statute. 

However,  to  clarify  the  process  and 
address  these  concerns,  the  Department 
is  including  in  the  proposed  rule  the 
formula  used  to  calculate  the  average 
cost  of  one  year  of  incarceration  (see 
§  0.96cfb)).  This  calculation  is  intended 
to  provide  a  figure  reflective  of  the 
actual  costs  expended  to  maintain 
inmates  at  Bureau  facihties.  The  fee  is 
calculated  by  dividing  the  expenses 
incurred  at  the  Central,  Regional,  and 
institution  level  in  such  areas  as 
salaries,  supplies,  travel,  and  equipment 
for  the  care  and  custody  of  irunates  (eg, 
security,  programming,  maintenance 
and  general  administration),  excluding 
activation  costs,  by  the  number  of 
inmate  days,  and  by  then  multiplying 
the  quotient  by  365.  The  number  of 
inmate  days  is  calculated  by  adding, 
cumulatively,  the  number  of  inmates  in 
custody  at  a  given  time  each  day  for  the 
one  year  period.  Activation  costs  are 
those  expenses  incurred  by  the  Bureau 
in  the  construction  of  new  facihties  and 
in  their  operation  before  staff  assume 
control  of  the  facility  for  the  arrival  of 
inmates. 

Costs  of  Incarceration  Fee  vs.  Costs  of 
Imprisonment  Fine 

Two  commenters  pointed  out  the 
correlation  between  this  fee  assessment 
and  the  costs  of  imprisonment  fine 
imposed  by  the  sentencing  judge 
pursuant  to  United  States  Sentencing 
Guideline  (USSG)  section  5El.2(i). 
U.S.S  G.  5El.2(i).  One  commenter 
believed  that  the  fee  assessment  in  the 
proposed  rule  was  the  responsibifity  of 
the  sentencing  judge,  the  other 
commenter  questioned  whether 
proposed  rule  §  505.2(c)  vitiates  the 
application  of  U.S.S.G.  §5El.2(i).  A 
third  commenter  noted  that  the  Third 
Circuit  has  held  that  the  absence  of  an 
authorizing  statute  in  the  Sentencing 
Reform  Act  of  1984  renders  §  5El.2(i) 
invalid.  See  United  States  v. 
Spiropoulos,  976  F.2d  155  (3d  Cir. 
1992);  But  see  United  States  v. 
Hagmann,  950  F.2d  175,  186-87  (5th 
Cir.  1991)  (§  5E1.2  upheld  against  5th 
Arnendment  Due  Process  challenge), 
cert,  denied,  113  S.  Ct.  108  (1992); 
United  States  v.  Turner,  998  F.2d  534 
(7th  Cir  1993)  (expressly  disagreeing 
with  Spiropoulos):  United  States  v. 
Doyan,  909  F.2d  412  (10th  Cir.  1990) 
(§  5E1.2  upheld  against  Equal  Protection 
challenge). 

While  the  two  provisions  are 
analogous  in  their  end  result,  they  are 
not  analogous  in  origin  or  intent.  The 
amount  assessed  under  U.S.S.G. 
§  5El.2(i)  is  a  fine,  pursuant  to  the 
Sentencing  Reform  Act  of  1984,  and  is 
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meant  to  be  punitive  in  nature  as  part 
of  an  inmate's  overall  sentence.  In 
contrast,  the  cost  assessed  under  the 
proposed  rule  is  a  fee,  pursuant  to  the 
plain  language  of  a  federal  statute,  and 
is  meant  to  recoup  the  administrative 
costs  of  confinement  and  improve 
institutional  programs.  Furthermore, 
inmates  will  be  assessed  only  one 
amount  for  their  costs  of  confinement. 
They  will  either  be  assessed  a  fine 
under  §  5E1.2,  or  a  fee  under  the 
proposed  rule  if  the  sentencing  judge 
did  not  assess  or  waive  the  fine  under 
§5E1.2. 

Two  commenters  disagreed  with  the 
fact  that  under  the  proposed  rule 
§  505.1,  revocation  of  parole  or 
supervised  release  is  treated  as  a 
separate  period  of  incarceration  for 
which  a  fee  may  be  imposed.  However, 
this  interpretation  is  reasonable  because 
in  each  instance,  the  offender's  conduct 
results  in  a  distinct  incarceration  period 
and  an  additional  expense  to  the 
Attorney  General  for  the  cost  of  the 
confinement. 

Constitutionality  of  the  Fee  and 
Consequences  of  Non-Payment 

One  commenter  challenged  the 
constitutionality  of  the  proposed  rule, 
citing  an  Eight  Circuit  case,  Hankins  v. 
Finnei  964  F.2d  853  (8th  Cir.),  cert, 
denied,  113  S.  Ct.  635  (1992).  However, 
that  case,  involving  a  Missouri  statute 
concerning  the  recoupment  of  costs-of- 
confinement,  was  decided  narrowly 
upon  Eleventh  Amendment  sovereign 
immunity  and  federal  law  preemption 
grounds;  it  did  not  involve  the 
constitutionality  of  Missouri's  entire 
cost-of-confinement  program,  or  such 
programs  in  general. 

The  rule  is  a  matter  of  internal 
department  management.  It  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  was  not  reviewed  by  the  Office 
of  Management  and  Budget  pursuant  to 
Executive  Order  12866. 

List  of  Subiects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees, 
Organization  and  functions 
(Government  agencies),  Whistleblovving. 

Accordingly,  by  virtue  of  the 
authority  vested  in  the  Attorney  General 
by  law.  including  5  U.S.C.  301  and  28 
U.S.C.  509-510,  part  0  of  title  28  of  the 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  0— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  0  continues  to  read  as  follows: 

Authority:  5  U  S.C.  301;  28  U.S.C  509. 
510.515-519. 

2.  In  subpart  Q,  a  new  §  0.96c  is 
added  to  read  as  follows: 

§  0.96c    Costs  of  incarceration. 

(a)  The  Attorney  General  is  authorized 
to  establish  and  collect  a  fee  to  cover  the 
cost  of  one  year  of  incarceration.  These 
provisions  apply  to  any  person  who  is 
convicted  in  a  United  States  District 
Court  and  committed  to  the  custody  of 
the  Attorney  General,  and  who  begins 
service  of  sentence  on  or  after  May  5, 
1994.  For  the  purposes  of  this  subpart, 
revocation  of  parole  or  supervised 
release  shall  be  treated  as  a  separate 
period  of  incarceration  for  which  a  fee 
may  be  imposed. 

(b)  The  fee  to  cover  the  costs  of 
incarceration  shall  be  calculated  by 
dividing  the  number  representing  the 
obligation  encountered  in  Bureau  of 
Prisons  facilities  (excluding  activation 
costs)  by  the  number  of  inmate-days 
incurred  for  the  year,  and  by  then 
multiplying  the  quotient  by  365.  The 
resulting  figure  represents  the  average 
cost  to  the  Bureau  for  confining  an 
inmate  for  one  year. 

(c)  The  Director  of  the  Bureau  of 
Prisons  is  delegated  the  authority  to 
collect  the  fee  to  cover  the  cost  of 
incarceration  from  inmates  committed 
to  the  custody  of  the  Attorney  General 
and  to  promulgate  all  regulations 
concerning  the  collection  of  the  fee. 

(d)  The  Director  shall  review  and 
determine  the  amount  of  the  fee  not  less 
then  annually  in  accordance  with  the 
formula  set  forth  in  paragraph  (b)  of  this 
section.  The  Director  shall  publish  each 
veer's  fee  as  a  Notice  in  the  Federal 
Register. 

Dated:  March  24. 1994. 
)atiet  Reno, 
A  tlomey  General. 

[FR  Doc.  94-8045  Filed  4-4-94;  8:45  am] 
BIUJNC  CODE  4410-41-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  644 
[I.D.  033094A] 

Atlantic  Billfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Atlantic  billfishes;  notice  of  an 
additional  scoping  meeting  and 
extension  of  comment  period. 

SUMMARY:  NMFS  has  previously 
announced  scoping  meetings  for 
Atlantic  billfish.  The  purpose  of  the 
scoping  meetings  is  to  receive 
comments  concerning  the  Atlantic 
billfish  fishery  from  fishery  participants 
and  other  members  of  the  public 
regarding:  A  definition  of  overfishing; 
reducing  fishing  mortality;  reporting 
requirements;  and  other  issues.  NMFS  is 
also  soliciting  written  comments  on 
issues  of  concern  in  this  fishery.  NMFS 
requests  input  at  any  Ume  during  the 
scoping  process,  by  mail  or  by  fax.  An 
issues/options  statement  was  prepared 
for  the  initial  hearing  and  revised,  based 
on  written  and  oral  comments,  for 
subsequent  hearings.  This  notice 
announces  the  first  of  several  additional 
scoping  meetings  and  extends  the 
comment  period  for  the  billfish  scoping 
meetings. 

DATES:  Written  scoping  comments  must 
be  received  by  June  6,  1994.  The 
scoping  meeting  will  be  held  from  7 
p.m.  to  10  p.m..  April  25, 1994. 
ADDRESSES:  Written  scoping  comments 
should  be  sent  to  Richard  B.  Stone, 
Chief,  Highly  Migratory  Species 
Management  Division  (F/CM4),  Office  of 
Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  room 
14853,  Silver  Spring,  MD  20910.  Clearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scoping  Comments." 
Input  for  the  issues/options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035.  The 
meeting  will  be  held  at  the  Legislature 
Building.  Conference  Room,  Charlotte 
Amalie,  St.  Thomas,  U.S.V.L  00802. 
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FOR  FURTHER  INFORMATION  CONTACT:  C 
Michael  Bailey,  301-713-2347  or  fax 
301-713-1035. 

SUPPLEMENTARY  INFORMATION: 

Scoping  Meeting 

Depending  upon  the  interest  of  the 
audience,  the  Meeting  Officer  may 


increase  the  length  of  the  meetings,  and 
additional  meetings  uill  be  announced 
at  a  later  date.  These  hearings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Richard  B.  Stone 
by  April  18. 1994  (see  ADDRESSES). 
NMFS  previously  announced  scoping 


meetings  on  February  9.  1994  (59  PR 
5978)  and  March  1.  1994  (59  FR  9720). 

Dated:  March  30.  1994. 
Richard  H.  Schaefer. 

Office  Director.  Office  of  Fisheries 

Consenvtion  and  Management. 

|FR  Doc.  94-8030  Filed  4-4-94:  845  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-020-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  five  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 


findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Sen.ice  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
asses.'iments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SVV., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  wTite  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 


forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
.stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  fvlo. 

Permittee 

Date  is- 
sued 

Organisms 

Field  test  loca- 
tion 

93-340-02  

PetoSeed  Com- 
pany, Incor- 
porated 

02-16-94 

Carrot  plants  genetically  engineered  to  express  modified 
nutritional  value. 

Idaho. 

94-006-02,  renewal  of  per- 

Upjohn Company 

02-16-94 

Cantaloupe  and  squash  plants  genetically  engineered  to 

Florida. 

mit  92-037-07,  issued  on 

1 

express  resistance  to  cucumber  mosaic  virus,  water- 

05-18-92. 

melon  mosaic  virus  2,  and  zucchini  yellow  mosaic  virus. 

93-351-01   

DNA  Plant  Tech- 
nology Corpora- 
tion 

U.S.  Department  of 

02-28-94 

Sugar  snap  pea  plants  genetically  engineered  to  express 
reduced  starch  levels. 

California. 

93-320-01    

03-04-94 

Barley  plants  genetically  engineered  to  express  resistarKe 

California, 

Agriculture,  Agn- 

to  barley  yellow  cf^-arf  virus. 

Idaho,  Illi- 

cultural Research 

1 

nois. 

Service 

1 

94-039-02,  renewal  of  per- 

American Crystal 

03-04-94 

Sugar  beef  plants  genetically  engineered  to  express  two 

North  Dakota 

mit  93-063-05,  issued  on 

Sugar  Company 

genes  for  toierance  to  herbicide  glyphosate. 

05-26-93. 
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The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Pro\  isioiis 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
503R1-50384,  August  28.  1979,  and  44 
FR  51272-51274.  August  31.  1979). 

Dcino  in  Washington,  DC.  thi.s  30th  dnv  iif 
MiirLh  1994. 
Charles  P.  Schwalbe, 
.-^1  ting  Administrator.  Animal  and  Plant 
lifclth  Inspection  Sen  ice. 
|FK  Doc.  94-8092  Filed  4-4-94.  8  45  an:! 
BILLING  CODE  3410-M-P 


Forest  Service 

Beaver-Woods  Vegetation 
Management  Project;  Bitterroot 
National  Forest,  Ravalli  County,  MX 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service, 
uill  prepare  an  environmental  impact 
.statement  (EIS)  to  disclose  the 
environmental  effects  of  prescribed  fire, 
timber  harvest,  reforestation,  and  road 
construction  in  the  southern  tributary 
drainages  of  the  West  Fork  of  the 
Bitterroot  River.  A  proposal  to 
determine  the  effects  on  and  response  of 
three  sensitive  plant  species  to 
prescribed  fire  is  also  proposed  and  uill 
be  analyzed.  The  area  is  located 
approximately  50  miles  southwest  of 
Hamilton,  Montana.  Bitterroot  National 
Forest.  West  Fork  Ranger  District. 
Ravalli  County.  Montana. 

The  proposal's  actions  to  use 
prescribed  fire,  harvest  timber,  construtt 
roads,  perform  reforestation,  and 
monitor  the  effects  of  fire  on  listed 
sensitive  plant  species  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Qualitv  (-}() 
CFR  1508.25).  The  purposes  of  the 
project  are  (1)  to  maintain  or  restore 
ecosystem  diversity,  function,  and 
health.  (2)  to  provide  raw  materials  for 
timber  products  for  the  citizens  of  the 
United  States,  and  (3)  to  monitor  the 
effects  of  fire  on  plants  that  are 
currently  listed  as  "sensitive"  by  the 
Regional  Forester.  This  project-level  EIS 
will  tier  to  the  Bitterroot  National  Forest 
Land  and  Resource  Management  Plan 


(Forest  Plan)  and  Final  EIS  (September, 
1987),  which  provides  overall  guidance 
of  all  land  management  activities  on  the 
Bitterroot  National  Forest. 
DATES:  Written  comments  and 
suggestions  should  be  received  Mav  20, 
1994. 

ADDRESSES:  Submit  w  ritten  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Nora  Rnsure,  District  Ranger,  We.st  Fork 
Ranger  District,  Bitterroot  National 
Forest,  Darby,  Montana.  59829. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Lovejoy.  Interdisciplinan-  Team 
Leader,  Sula  Ranger  District.  Bitterroot 
National  Forest.  Phone  (406)  821-3201. 
SUPPLEMENTARY  INFORMATION:  Prescribed 
burning  and  timber  har\est  are 
proposed  on  approximately  3600  acres 
and  leoo  acres,  respectively.  Timber 
harve.<;t  is  proposed  on  lands  which 
have  been  designated  as  suitable  for 
timber  management  by  the  Bitterroot 
Forest  Plan,  with  some  isolated 
exceptions  designed  to  maintain 
pondurosa  pine  on  some  sites.  This 
aspect  of  the  proposed  action  would 
require  a  site  specific  amendment  to  the 
Forest  Plan  to  change  the  standard  for 
har\est  on  unsuitable  lands.  The  timber 
harvest  operations  and  general 
administration  of  National  Forest  lands 
would  require  construction  of 
approximately  three  miles  of  new  road 
and  less  than  one  miile  of  temporan,' 
road.  The  study  to  determine  effects 
caused  by  fire  on  three  species  of 
sensitive  plants  will  delineate  plant 
populations  to  be  exposed  to  prescribed 
fire  and  delineate  plant  populations  of 
the  same  species  which  would  be 
protected  from  fire  and  which  would  act 
as  controls. 

An  analysis  of  the  Beaver  Woods  area 
shows  a  marked  change  in  how  the 
forest  vegetation  currently  looks  and 
functions  compared  to  the  past.  Natural 
patterns  and  stand  structures  have 
changed,  largely  due  to  effective  fire 
suppression.  Forested  areas  once 
diverse  in  age  classes  and  species  are 
trending  toward  larger,  denser,  and 
more  uniform  blocks  of  climax  species. 
The  primar>'  purpose  of  prescribed  fire 
and  timber  harvest  in  the  Beaver  W'oods 
area  is  to  respond  to  the  need  to 
maintain  or  restore  ecosystem  diversity, 
function,  and  health.  Another  mirpose 
of  timber  harvest  is  to  provide  raw 
materials  to  the  timber  industry  and 
help  satisfy  the  American  public's  need 
for  timber  products.  The  purpose  of 
road  construction  is  to  facilitate  access 
to  some  of  the  timber  stands  to  be 
har\ested.  The  purpose  of  treating  some 
sensitive  plant  populations  with 


prescribed  fire  is  to  learn  more  about 
these  species.  They  are  believed  to  have 
developed  adaptations  to  periodic  fire. 

The  project  area  encompasses 
approximately  37,000  acres  of  National 
Forest  land  lo'cated  in  T3S,  R23W.  Sec. 
15.  20-29.  and  33-36;  T3S.  R22W.  Sec. 
3,  9-11. 14-17.  and  19-36,  T4S.  R23W. 
Sec.  1-3,  11  and  12.  and  T4S.  R22W. 
Sec.  1-12,  14-22.  28.  and  29.  P.M.  MT. 
Proposed  activities  are  scattered 
throughout  the  project  area. 

The  decision  to  be  made  in  what,  if 
anything,  should  be  done  in  the  Beaver 
Woods  area  to: 

(a)  Maintain  and  restore  a  level  of 
vegetation  diversity  in  the  project  area 
that  more  clo.sely  approximates  the 
historic  condition, 

(b)  Amend  the  Forest  Plan  on  a  site 
specific  basis  to  allow  improvement 
cutting  on  the  unsuitable  lands,  thereby 
reducing  tree  density  and  providing  for 
the  establishment  of  ponderosa  pine, 

(c)  Develop  and  manage  the  road 
system  to  facilitate  removal  of  timber 
and  manage  Forest  lands,  and  (d)  learn 
more  about  how  some  plants  respond  to 
fire. 

The  Bitterroot  Forest  Plan  provides 
guidance  for  m.anagement  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  area  of  proposed  timber 
harvest  would  occur  within 
Management  Areas  1,  2,  and  3 A.  Timber 
harvest  would  occur  primarily  on 
suitable  timber  land,  with  some  isolated 
exceptions  which  are  proposed  in  order 
to  help  provide  for  the  establishment  of 
ponderosa  pine.  Prescribed  burning  is 
proposed  on  lands  within  Forest  Plan 
Management  Areas  1.  2.  3a.  3b  and  5. 
Road  construction  would  occur  in 
Management  Area  1.  A  brief  description 
of  the  applicable  management  direction 
follows: 

Management  Area  1 — These  are  areas 
where  timber  management,  livestock 
and  big  game  forage  production,  and 
roadcd  dispersed  recreation  activities 
are  emphasized. 

Management  Area  2 — These  are  areas 
v\here  elk  winter  range  habitat  is 
emphasized,  timber  management  is 
allowed,  and  roaded  dispersed 
recreation  opportunities  are  provided. 

Management  Area  3a — These  are  areas 
where  visual  quality  is  emphasized, 
timber  management  is  allowed,  and 
roaded  dispersed  recreation 
opportunities  are  provided. 

Management  Area  3b — These  are  areas 
where  riparian  habitats,  water  quality. 
and  water-related  recreation  are 
emphasized. 
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Management  Area  5 — These  are  areas 
where  semi-primitive  recreation  and 
elk  security  are  emphasized. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  scheduled  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7),  which  will  occur  during  March 
and  April,  1994.  In  addition,  the  public 
is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  No  additional 
public  meetings  are  scheduled  at  this 
time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a 
relevant  previous  environmental 
analysis,  such  at  the  Bitterroot  Forest 
Plan  EIS. 

4.  Identify  alternatives  to  the  proposed 
action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
ahematives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 
Some  public  comments  have  already 

been  received  in  conjunction  with  an 
analysis  and  associated  public 
involvement  to  determine  existing  and 
desired  conditions  for  the  Beaver  Woods 
area.  The  following  preliminary  issues 
have  been  identified: 
1.  How  would  the  proposed  timber 
harvest  change  the  undeveloped 
character  of  "defacto"  roadless  lands 


adjacent  to  the  Allen  Mountain 
Roadless  Area  (No.  01946)? 
2  How  would  the  proposed  activities 
affect  Forest  Service  Region  1  listed 
sensitive  species  known  to  inhabit  the 
area,  such  as  bull  trout? 

3.  How  would  the  proposed  activities 
affect  the  movement  through  the  area 
and  potential  for  habitation  by  species 
that  no  longer  inhabit  the  area,  such 
as  grizzly  bears? 

4.  Can  the  vegetation  diversity  and 
ecological  purposes  of  the  project  be 
met  without  any  further  timber 
harvesting  or  road  building? 

.T.  To  what  degree  would  the  proposed 

activities  contribute  to  the  spread  of 

noxious  weeds  in  the  area? 

Other  issues  commonly  associated 
with  piresaibed  fire,  timber  hanesting, 
and  road  construction  include:  effects 
on  cultural  resources,  water  quality, 
soils,  old  growth,  and  scenery  values. 
This  list  may  be  verified,  expanded,  or 
modified  based  on  public  scoping  for 
this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August  of  1994.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  Beaver  Woods  area 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  site-specific  as  possible. 
The  Final  EIS  is  scheduled  to  be 
completed  in  February,  1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennortt  Yankee  Nuclear  Power  Corp  v. 
XEDC.  435  U.S.  519.  553  (J978).  Also, 
environmental  objections  that  could  be 
raised  Bt  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages  v.  Harris,  490  F.  Supp.  1334, 
1338  (E.D.  Wis.  1980).  Because  of  these 
court  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 


participate  by  the  close  of  the  45-day 
scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  tbe  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in    , 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Bitterroot  National  Forest, 
1801  N.  1st.,  Hamilton,  MT  59840. 

Dated;  March  21,  1994. 
Stephen  K.  Kelly, 
Forest  Siiper\isor. 

iFR  Doc.  94-8037  Filed  4—1-94;  8:45  am| 
BILUNG  COOe  3410-11-M 


Rural  Electrification  Administration 

Municipal  Interest  Rates  for  tfte 
Second  Quarter  of  1994:  Correction 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Correction. 

SUMMARY:  There  is  a  typographical  error 
in  the  notice  document  published  on 
April  1, 1994,  at  59  FR  15371,  setting 
out  the  interest  rates  on  advances  from 
municipal  rate  loans  for  interest  rate 
terms  that  begin  during  the  second 
quarter  of  1994.  The  correct  interest  rate 
for  terms  that  end  in  1997  is  4.000 
percent. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Management  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
2230-s,  14th  Street  &  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

Dated:  March  31, 1994. 
Wally  Beyer. 
Administrator. 
[FR  Doc.  94-8169  Filed  4-1-94;  10:39  ami 
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Agricultural  Research  Service 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  Agricultural  Research  Service. 
USDA. 
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ACTION:  Notice  of  government  owned 
inventions  available  for  licen.sing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Agriculture,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  June  Blalock.  Technology 
Licensing  Coordinator,  USDA,  ARS. 
room  401.  Bldg.  005.  BARC-U'est. 
Beltsville,  Mar>'land  20705;  Phone  301- 
504-5989  or  Fax  301-504-5060.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are; 
8-070.645,  Trichinella  Spiralis  Antigens 

for  Use  as  Immunodiagnostic 

Reagents  or  Vaccines 
8-074,643.  Solid  Phase  Bioremediation 

Methods  Using  Lignin-Degrading 

Fungi 
8-133.589.  Hepatoc>1eCell  Derived 

from  the  Epiblast  of  Pig  Blastocysts 
8-140.801.  Process  and  Apparatus  for 

the  Disposal  of  Waste  Materials 
8-151.580.  Pasteurella  haemolytica 

Vaccine  Inactivated  bv  Ultraviolet 

Light 
8-151.168.  In-Line  Safety  Shackle 
8-169.806.  Autoinoculating  Device  for 

Contaminating  Insects  with  Active 

Agents 
8-183,535,  Enzyme  Enhanced  Removal 

of  Polymeric  Inks  and  Coatings 
M.  Ktm  Wliitehead. 
\ational  Patent  Coordinator. 
IFR  Doc.  94-8094  Filed  4^-94;  8:45  am| 
8ILUNG  CODE  3410-03-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  ttie 
Georgia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Georgia  Advisory  Committee  will 
convene  at  3  p.m.  and  adjourn  at  5  p.m. 
on  Wednesday,  April  27.  1994,  at  the 
offices  of  Troutman,  Sanders  et  al., 
NationsBank  Tower,  600  Peachtree 
Street,  52nd  Floor  Conference  Room. 


Atlanta,  Georgia  30308.  The  purpose  of 
the  meeting  is;  (1)  to  discuss  the  status 
of  the  SACs  and  the  Commission:  (2)  to 
hear  a  report  on  civil  rights  progress 
and/or  problems  in  the  State  and  the 
Nation;  (3)  to  discuss  the  affirmative 
action  (AA)  and  equal  opportunity  (EO) 
plans  of  the  Atlanta  Committee  for  the 
Olympic  Games  (ACOG)  as  they  relate 
to  m.inorities  and  women;  and  (4)  to 
discuss  topics  covered  at  a  recent  ACOG 
EO/.^A  conference. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Com,mittee,  should  contact 
Committee  Chairperson  Dale  Schwartz. 
404-«H5-3214.  or  Bobby  D.  Doctor. 
Dire(  tor  of  the  Southern  Regional 
Office,  404-730-2476  (TDD  404-730- 
2481).  Hearing-impaired  persons  who 
will  attend  the  m.eeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  m.eeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Di'.rcd  at  Washington,  DC,  March  29.  1994. 
Carol-Lee  Hurley. 

Cbiff.  Fipg}anal  Programs  Coordination  Unit 
(FR  Dot   94-8095  Filed  4^-94;  8:45  am] 
BILUNG  CODE  6335-0' -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-33a-601] 

Certain  Fresh  Cut  Flowers  From  Peru 
Intent  To  Revoke  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
counter\ailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  fresh  cut  fiowers  from  Peru. 
Domestic  interested  parties  who  object 
to  this  revocation  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  date  of  this 
notice. 

EFFECTIVE  DATE:  April  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Sarah  Givens, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  telephone;  (202) 
482-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  23.  1987,  the  Department  of 
Commerce  (the  Department)  published  a 
counter\ailing  duty  order  on  certain 
fresh  cut  flowers  from  Peru  (52  FR 
13491).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  at  least 
four  consecutive  annuel  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  iiiterested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  bv  the 
Inst  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  30  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in 
§  355.2(i)(3).  (i)(4).  (i)(5).  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  no  interested  parties  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  or  if  no 
domestic  interested  parties  object  to  the 
Department's  intent  to  revoke  pursuant 
to  this  notice,  we  shall  conclude  that  the 
order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i). 

Dated:  March  30,  1994. 
Roland  L.  MacDonald, 

Acting  Deputy- Assistant  Secretory  for 

Compliance. 

IFR  Doc  94-8254  Filed  4-1-94.  3:15  pml 
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[A-428-0131 

Cold-Rolied  Stainless  Steel  Sheet 
From  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Infomational  Trade 

Administration/Import  Admin isfrntion, 
Di'partment  of  Conmi^rrR. 


ACTON:  Final  rtsuhs  of  antiduir.pir 
duty  administrative  review. 


8 


SiiMMARY:  On  May  21. 1992.  the 
Department  of  Commerce  issued  the 
final  resiilt.s  of  it.s  /jdministrcti^-e  review 
of  the  antidumping  duty  order  on  cold- 
rolled  stainles'^  s»f«='l  sheet  from  tr.e 
Federal  R.-p\jb)ic  of  Germany.  AVe 
conducted  this  antidumping  duty 
admi:-!J5tr2tive  review  pursuant  to  a 
remand  o.^der  from  the  U.S.  Q-ur*.  of 
International  Trade  in  Krjpp  Stahl. 
AG.,  et  al.  v.  VrxAed  Sfaf,-s  (Slip  Op. 
91-31.  April  19.1991). 

In  that  decision,  the  court  ri  led  that 
the  Department  had  illegally  applied  its 
autom.atic  assessment  regulation  to 
Krupp's  December  1932  through  June 

1983  entries  because  the  origir.ai  less- 
than-fair-\ aiue-investigation  was 
initiated  prior  to  the  October  30,  198-1, 
amendment  to  the  Tariff  Act  of  1930 
and  prior  to  the  October  22,  1385. 
amendment  to  the  effective  date 
provision  cf  the  1984  Act.  Becau.se  the 

1984  and  1986  amendments  are  not 
retroactive,  th.9  court  held  that  Krupp 
was  entitled  '.o  an  automatic  re^-it-w  of 
its  entries. 

The  review  covers  one  manufac-turer/ 
exporter  of  subject  merchandise.  Krupp 
Sfahl.  A.G..  and  the  pcnc>d  De'-em.b«ir 
17.  1982  through  lunp  23,  1983.  The 
final  margin  is  27  percent.  The  tinal 
results  of  this  review  were  affirmed  by 
the  Court  on  ?»!ay  2t>,  1993,  in  Knipp 
Stabl.  AG  .et  ol.  v.  L'rit.^J  S:of-.s.  822 
F.  Supp.  789  (CIT  19^m;.  The  Court's 
opinion  v/as  not  app-^a!ed,  therefore,  we 
are  pubiifhing  the  f'nal  results  of  the 
admini-'.rjtive  review.  AttafJ-^ed  is  the 
notice  of  Final  fie5 '..'::.  of  A-i'iduivpir.g 
Duty  Adir.ini^trnHvt'  pf-.'fv^:  Cold- 
Boiled  Stain!fs<;  Stetl  bh.cft  fri'ri 
GfTTncny.  as  issued  on  May  21,1 992 

EFFECTIVE  DATE:  April  5,  19-^4 

FOR  FURTHER  INFOPVJkTON  CONTACT: 
Wendy  J.  F.r,ii-,kel.  Office  cf 
Antidumping  Compliance,  Inturnational 
Trade  Administration.  U.S.  Df-partment 
of  Commerce,  Wbshington,  IX,"  20230: 
telephone:  (202)  432-0367. 

This  notice  is  in  accordance  with 
sec-tion  751(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended. 


Dated  March  22,  1994. 
foseph  A.  Spetrini, 

Acting  Assistant  SfX^r'-taryfor  Import 
A  d-nini^t-ntion. 

Cold-Rolied  Stainless  Steel  Sheet 
From  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Ad:Tiinistration.^mport  Administration, 
Department  of  Ccmmierce. 
ACTION:  Final  rvsults  of  antidumping 
duty  admimsV.ntive  review. 

Sl*»«ARY:  On  November  7.  1991.  the 
Department  of  C^mm.erce  published  the 
pre'iminary  results  of  its  administrative 
review  of  the  .^intidumping  duty  ordvr 
on  cold-rolled  st.iiniess  ster-l  sheet  frcm 
the  Federal  Hcpubhc  of  Germany  (5r>  FK 
56976).  We  h-ive  conducted  this 
antidumping  duty  admini,strative  re\  if.w 
pursuant  to  a  rema:'.d  order  from  the 
U.S.  Court  of  Ir.temation;d  Trade  in 
Krvcp  Stahl.  AG  .  t-t  cJ  v.  United  Statt'f. 
(Shp  Op.  91-31.  April  19,  1991).  The 
r^viHW  covers  cna  manufacturer/ 
exporter  of  subject  merchandise.  Krupp 
Stahl.  AG  ,  and  thp  per'od  December 
17.  19;!2  through  y.ir.e  23.  1983.  Based 
on: cu.*"  analysis  of  the  comments 
reCfMved,  we  have  not  changed  the 
preliminary  results.  The  fin.3?  margin  is 
listed  below  in  the  section  "Final 
Results  of  Review  ■' 
EFrECTiVE  DATE:  April  5.  1994. 
FOR  FURTHER  INFORMATION*  CONTACT: 
Jackie  Johnson  or  Wendy  Frankel,  Office 
of  Agr»:-ements  Compliance, 
International  Trido  Administration, 
U.S.  Departm-^nt  of  Ccmm.erce. 
Washington,  DC  20230:  telephone  (202) 
4.-'.2-3793  o--Q.^e^7. 

SUPPLEMENTARY  IKFORMATiON: 

Background 

On  N'ov.>ml:-'r  7,  1991,  the  DL-pa.'-Jment 
of  Conimerce  |the  Department) 
published  in  the  Federal  Register  (56 
P"R,5G^'^B)  the  ji.reii.miniTry  results  of  its 
o  dm  in  istr.it  i"»_'  r^'t  it-w  of  t'^ir.. 
antjctumpip^-  duty  orHnr  en  cc-rt:iin  cr!d- 
roiJed  stjinlrss  sti-e!  sheet  from 
Ge|T.^ar.y  (48  FR  28680.  June  23. 19?3). 
In  the  TOtire  of  prelimin.^"^'  results  of 
review,  ue  :,..>ted  that  IC-upp  Snhl,  AG. 
(Kfupp),  failed  ta  respond  to  ni.r 
qufst!G:;naire  issued  in  July  1Q91.  On 
Stptem.ber  12.  1991.  Krjpp  advised  us 
that  in  1989  it  had  destrcvr;d  tne  records 
f^rtheDe<-emi:'er  1982-)L-ne  1983 
r"View  period,  berause  German  Kv.v 
dofs  not  requi.-^  that  busi.ness  reccrds 
be  r»-tained  beyond  a  minimum  period 
of  time.  In  addition,  we  noted  thjt  after 
seaThing  our  files  we  were  only  able  to 
lofiite  the  public  version  of  the  narrative 


portion  of  Krupp's  responses  to  the 
Department's  original  and  supplemental 
questionnaires  issued  in  1983  and  1984. 
Because  that  information  was 
insufficient  for  purposes  of  conducting 
an  administrative  review  arid  because 
Krupp  did  not  respond  to  our 
questionnaire  because  it  had  destroyed 
all  supporting  docum.entation,  we  used 
the  biiSf  infomiation  available  (BIA)  for 
the  preliminary'  results  of  review. 

Subsequent  to  publi.nationof  the 
notice  of  preliminary  results,  we 
discoven^d  a  few  bo.xes  labeled  with  the 
cdministrative  proceeding  numtt?r 
relevant  to  this  ca.;e  in  an  annex  to  \he 
D'eps.-tment's  Central  Records 
stor-.TOom.  We  nofifi  -d  the  parties  to  xhf 
proceedint^  cf  cur  d;,^:.cvery  and 
su'ifH'nded  the  briefing  tnd  hearing 
scheduie  until  the  Dep:i.-tment  could 
thcroughiy  review  all  tr)e  documents 
f  ont.'ined  in  those  boxes  to  determine 
which,  if  any,  might  l:>e  relevant  to  L^^e 
instant  period  of  review. 

The  documents  represented 
submissions  from  the  original  less  than 
f.;ir  value  (LTTV)  investigation,  and 
from  the  first  and  second  administratis  e 
reviews.  They  contained  information 
from  other  Germ.an  producers  as  well  as 
from  Krupp.  There  were  three  computer 
tapes  in  the  boxes.  We  were  able  to  re^d 
two  of  the  tapes  which  contained  dat.3 
relevant  to  the  LTFV  investigation.  The 
third  tape  could  not  be  formatted  based 
on  any  of  the  formatting  instructions 
provided  in  either  the  LTFV  or  first 
review  question.naire  and  supplemenJol 
rvspijnses,  indicating  th;3t  the  tape  d»d 
not  pertain  to  the  information  contained 
in  tho.se  responses. 

Based  upon  its  review  of  all  of  the 
documents  found  in  the  Central  Records 
annex,  the  Department  determined  that 
the  information  either  pertained  to  a 
diffi^renl  (.om.pany.  covered  an 
irrcif'vant  time  period,  or  was  not  in  a 
useabif-  cc-nputer  for.mat  for  purposes  of 
concluning  a  dumping  analysi.«L  On 
Ma*_h  2,  1991,  the  Dep-artnient 
(ontn^tfd  counsel  for  Krupp  and 
course!  for  the  Petition-r^r  to  inform 
them  of  the  results  of  our  examination 
of  the  i. '-.formation  .At  that  time  a 
revise.!  schedule  was  outlined  to  allow 
adequate  time  .for  comments  and 
rebuttal  comments.  At  l.he  request  of  the 
p:-spondent,  v.e  held  a  public  heari.ig  on 
April  14,  1992.  The  Depa.-tment  has 
now  ct..mpi'.-ted  this  adrninistrative 
n-v-ew  in  accord.ince  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
s.riipments  of  cold-rolled  stainless  steel 
sheet  whether  or  not  comigated  or 
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crimped  and  whether  or  not  pickled;  not 
cut,  not  pressed  and  not  stamped  to 
non-rectangular  shape;  not  coated  or 
plated  with  metal,  and  under  0.1875 
inch  in  thickness  and  over  12  inch  in 
width.  Until  January  1. 1989.  this 
merchandise  was  classifiable  under  item 
number  607.9020  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Since  that  date, 
this  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedules  (HTS) 
item  numbers  7219.32.00.  7219.33.00. 
7219.34.00.  7219.35.00,  7219.90.00. 
7220.20.10.  and  7220.90.00.  Like  the 
TSUSA  numbers,  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  product 
description  remains  dispositive. 

This  review  covers  the  shipments  of 
one  manufacturer/exporter  of  cold- 
rolled  stainless  steel  sheet  from  the 
Federal  Republic  of  Germany  to  the 
United  States.  Krupp,  and  the  period 
December  17.  1982  through  June  23. 
1983. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results. 
The  Department  received  comments  and 
rebuttal  comments  from  both  parties. 

Comment  J; The  petitioner  notes  that 
Krupp  admitted  that  in  1989  it 
destroyed  all  records  relevant  to  the 
period  of  review  and,  therefore,  was 
unable  to  respond  to  the  Department's 
questionnaire  issued  in  July  1991. 
Because  of  Krupp's  actions,  the 
petitioner  contends  that  Krupp  has 
significantly  impeded  the  Department's 
conduct  of  this  review  in  that  the 
Department  now  is  unable  to  verify  the 
accuracy  and  completeness  of  the 
information  submitted  in  Krupp's  1983 
and  1984  responses  to  the  Department's 
earlier  questionnaires.  Petitioner  asserts 
that  destruction  of  relevant  records 
during  an  ongoing  judicial  proceeding 
where  Krupp  was  aware  that  the  Court 
might  remand  the  case  to  the 
Department  for  administrative  review 
does  not,  contrary  to  Krupp's  claim, 
"demonstrate  |  ]  a  willingness"  to 
cooperate.  Given  the  circumstances, 
petitioner  argues  that  the  Department  is 
obligated  to  use  BIA  based  on  an 
adverse  inference. 

Department's  Besponse:  On 
September  12.  1991,  Krupp  informed 
the  Department  that  in  1989  it  destroyed 
all  data  relevant  to  the  period  under 
review,  because  German  law  does  not 
require  that  records  be  maintained  for 
more  than  five  years.  Because  of  its 
actions.  Krupp  stated  that  it  was  unable 
to  respond  to  our  July  1991 
questionnaire.  In  addition,  Krupp's 
destruction  of  its  records  prevented  the 


Department  from  conducting  a 
verification  of  what  few  written 
submissions  of  factual  information 
remain  in  the  Department's  files  from 
Krupp's  1983  and  1984  submissions.  In 
reviews  such  as  this  one,  involving  old 
data,  the  Department  may  conduct  a 
verification.  See  Television  Receivers. 
Monochrome  and  Color  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  54  FR  13917 
(Apr.  6, 1989).  In  1988  we  verified 
information  covering  the  period  April 
1983  through  August  1983  submitted  by 
two  companies  subject  to  the  Japanese 
television  finding.  See,  also. 
Memorandum  For  the  File  from  Laurie 
Lucksinger  and  Jim  Arnold,  dated  May 
28,  1987.  regarding  Large  Power 
Transformers  from  Italy — Analysis  for 
Preliminary  Results  of  Review  for 
Ansaldo,  where  we  verified  data  in  1987 
covering  sales  in  1982. 

While  German  law  may  prescribe  a 
minimum  required  period  for  the 
retention  of  business  records,  it  is 
irrelevant  to  the  current  judicial 
proceeding.  Respondents  have  a 
responsibility  to  maintain  documents 
relevant  to  ongoing  litigation.  See  Kovo 
Seiko  Co..  Ltd.  v.  United  States,  Slip  Op. 
92-72  (CIT  May  15,  1992)  at  19.  As  a 
consequence  of  its  actions,  Krupp 
explicitly  acknowledges  in  its 
September  12.  1991  letter  "that  the 
Department  will  be  unable  to  complete 
the  administrative  review  in  the  manner 
contemplated  by  the  Court  of 
International  Trade"  in  its  remand 
opinion  and  recognizes  that  the 
Department  "will  thus  be  forced  to  use 
the  best  information  available"  (BIA)  for 
this  administrative  review.  Therefore, 
pursuant  to  776(c)  of  the  Tariff  Act  we 
have  continued  to  use  BIA  for  the.se 
final  results. 

Comment  2:  Krupp  alleges  that  the 
Department  suggested,  and  later 
confirmed,  through  a  memorandum  to 
the  file  that  the  Department  had 
destroyed  Krupp's  proprietary 
questionnaire  responses  submitted  in 
1983  and  1984. 

Department's  Position:  The 
Department  did  not  destroy  documents 
relevant  to  this  period  of  review.  Prior 
to  publication  of  the  preliminary  results 
of  this  administrative  review,  we  were 
unable  to  locate  documents  other  than 
v\Titten  public  versions  of  Krupp's  1983 
and  1984  responses  to  requests  for 
information.  Subsequent  to  publication 
of  the  preliminary  results  of  review,  we 
discovered  a  few  boxes  of  documents 
bearing  the  administrative  proceeding 
number  relevant  to  this  case  in  an  annex 
to  the  Central  Records  storeroom.  A 
thorough  review  of  the  information 
contained  in  those  documents  revealed 


that  it  "pertained  either  to  a  different 
company,  an  irrelevant  period  of 
review,  or  was  in  an  unusable 
computerized  format  for  purposes  of  a 
dumping  analysis."  See  Memorandum 
to  the  File  from  Jackie  Johnson,  Case 
Analyst,  dated  March  2.  1991.  Other 
than  indicating  what  the  Department 
was  ultimately  able  to  locate  in  its  files, 
the  memorandum  contains  no  statement 
that  any  of  Krupp's  files  were  destroyed, 
nor  does  the  memorandum  contain  any 
implication  that  this  was  done. 
Accordingly,  contrary  to  Krupp's 
allegations,  the  memorandum  does  not 
support  the  contention  that  the 
Department  destroyed  any  documents 
whatsoever. 

Comment  3:  Krupp  argues  that  the 
statutory-  language  and  legislative 
history  of  sections  776(b)  and  (c)  of  the 
Tariff  Act  explicitly  prohibit  the 
Department  from  using  information 
submitted  in  support  of  a  petition  as 
BIA  in  an  administrative  review.  Krupp 
contends  that  petition  information  may 
only  be  used  for  purposes  of  a  final  BIA 
determination  in  an  investigation. 

The  petitioner  supports  the 
Department  s  use  of  an  adverse  BIA  rate 
based  on  information  from  the  petition 
arguing  that  the  Department's 
regulations  not  only  allow  the 
Department  the  discretion  to  determine, 
on  a  case-by-case  basis,  what  is  the  best 
information  available,  but  explicitly 
allow  for  the  use  of  information 
submitted  in  support  of  a  petition  as 
BIA.  See  19  CFR  353.37. 

Department's  Position:  We  do  not 
agree  with  Krupp's  interpretation  that 
either  the  statute  or  its  legislative 
history-  prohibits  the  Department  from 
using  the  information  submitted  in 
support  of  a  petition  as  BIA  for  the 
margin  in  an  administrative  review. 
While  section  776(b)  of  the  Tariff  Act 
indicates  that  the  Department  "may" 
use  information  from  the  petition  as  a 
basis  for  a  final  determination  in  an 
investigation,  this  section  contains  no  • 
prohibition,  explicit  or  otherwise, 
against  using  such  information  as  a 
basis  for  the  final  results  of  an 
ad.Tiinistrative  review.  Indeed,  section 
776(c)  of  the  Tariff  Act  explicitly  states 
that,  in  making  its  "determinations 
under  this  Isubjtitle,"  the  Department 
"shall,  whenever  a  party  •   *  'refuses 
or  is  unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required,  or  otherwise  significantly 
impedes  an  investigation,  use  the  best 
information  othervsise  available." 

This  section,  which  governs  the  use  of 
BIA  for  all  determinations  made  under 
Subtitle  IV  of  the  Tariff  Act,  places  no 
limitations  on  the  use  of  information 
from  the  petition  for  purposes  of  making 
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a  final  BIA  determination  in  an 
administrative  review. 

Moreover,  the  legislative  history  of 
the  1984  amendments  to  section  776  of 
the  Tariff  Act  places  no  limitations  on 
the  E>epartment's  use  of  petition 
information  for  the  purposes  of  making 
BIA  determinations.  The  House  Report 
confirms  that  "(a)s  under  present  law, 
the  administering  authority  will  use  the 
best  information  available  to  it  for  its 
action  if  it  is  unable  to  verify  the 
accuracy  of  the  information  submitted." 
H.R.  Rep.  No.  98-725,  98lh  Cong  ,  2d 
Sess.  43  (1984).  The  Conference  Report 
is  even  more  clear  that  the  permissive 
nature  of  the  statutory  language  does  not 
prohibit  the  use  of  petition  information 
for  BIA  purposes  in  administrative 
review: 

The  express  referrnce  in  the  statute  to  the 
use  of  infonr.alion  submitted  in  support  of 
the  [>etition  as  the  be^l  information  availablo 
for  purposes  of  final  determinations  in 
iavestigations  should  not  be  interpreted  as 
precluding  the  administering  authority  from 
using  the  best  information  available  for 
purposes  of  administrative  reviews. 

Conf.  Rep.  No.  98-1156.  98th  Cong., 
2d.  Sess.  177  (1984).  As  is  evident  from 
the  legislative  history  as  well,  in  giving 
the  Department  permissive  use  to 
employ  petition  information  for  BLA 
purposes  in  a  final  determination  in  an 
investigation,  Congress  was  careful  not 
to  place  any  prohibitions  on  the  use  of 
BIA  information  for  purposes  of 
administrative  reviews,  including  the 
use  of  information  submitted  in  support 
of  a  petition. 

Under  Krupp's  forced  interpretation 
of  the  statutory  language,  the 
Department  could  not  even  use  petition 
information  as  a  basis  for  a  preliminary 
BIA  determination  in  an  investigation. 
Such  interpretation  would  render  the 
Department  powerless  to  secure  the 
cooperation  required  to  conduct 
investigations  end  administrative 
reviews.  However,  the  Court,  in  tirjpp 
Stahl  AG.  V.  United  States.  553  F. 
Supp.  394  (CiT  1982)  [Knipp  /).  has 
already  shown  such  an  interpretotion  to 
be  invalid  as  it  denied  Krupp's  motion 
for  a  preliminary  inju.nction  to  enjoin 
the  D<>partment  from  using  petit io.n 
information  to  make  a  preliminary  PL\ 
determination  in  the  underlying 
investigation  of  this  case. 

In  addition,  the  Court,  in  Hhcne 
Pouhnc,  Inc.  v.  United  States.  899  F.2d 
1185  (Fed.  Cir.  1990).  stated  that  the 
Department's  BIA  presumption 
"implements  the  basic  purpx>se  of  the 
statute"  and  'effectively  induces 
I  respondents)  to  comply  with  agency 
questioimaires;  an  important  practical 
consideration  since  the  ITA  has  no 
subpoena  power."  Id.  at  1191.  As  such. 


the  BL'V  rule  can  be  viewed  as  "  'an 
investigative  tool,  which  [the)  agency 
may  wdd  as  an  informal  club  over 
recalcitrant  parties  •  •   •  whose  failure 
to  cooperate  may  work  against  their  best 
interest.' "  Id.,  citing  Atlantic  Sugar,  Ltd. 
V.  United  States,  744  F.2d  1556,  1560 
(Fed.  Cir.  1984). 

Accordingly,  based  on  the  plain 
language  of  the  statute,  a  clear  reading 
of  the  legislative  history,  and  mindfulof 
relevant  Court  opinions  on  the 
application  of  the  BIA  provision  of  the 
statute,  the  Department  must  reject 
Krupp's  interpretation  as  contrary  to  all 
three.  We  conclude,  therefore,  that  there 
is  no  legal  basis  which  would  prevent 
the  Department  from  using  petition 
information  for  purposes  of  the  final 
results  of  the  administrative  review  in 
question. 

Comment  4:  Krupp  also  claims  that 
the  Department's  use  of  information 
submitted  in  support  of  the  petition  as 
BIA  for  this  administrative  review  is  an 
unprecedented  departure  from 
Department  practice.  Krupp  contends 
that  the  Department  has  clearly  and 
repeatedly  stated  that  its  policy  is  to  use 
as  BIA  the  higher  of  the  highest  rate  for 
any  firm,  in  the  current  review;  a 
previoiK  review;  or  the  final  LTFV 
determination. 

Krupp  notes  that  in  Replacement 
Farts  for  Self-Propel  led  Bituminous 
Paving  Equipment  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  47451 
(September  19, 1991)  (Canadian  Paving 
Equipment),  the  Department  discussed 
that  in  the  preliminary  results  of  review 
that  it  had  the  authority  to  consider 
petition  information  as  BIA.  However, 
the  Department  rejected  the  petition 
information  for  purposes  of  BIA  in  the 
final  results  of  review,  despite  the 
respondent's  ref)eated  failure  to  respond 
to  the  Dt^partment's  requests  for 
information.  Qting  indu-strial  Belts  and 
Components  and  Part?  Thereof,  Whether 
Cured  or  Dncurfid.  Frcm  the  Federal 
Republic  of  Ge.n^aany;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  2500 
(January  23, 1991)  (C<-rman  Belts). 
Krapp  contends  that  the  Department's 
statement  that  it  prelirr.inarily  used  a 
rate  from  the  petition  as  BIA  is 
misleading,  because  the  rate  used  is 
actually  the  margin  from  the  final 
determination  of  the  fair  value 
investigation. 

Department's  Position:  As  we  slated 
in  Canadian  Paving  Parts,  "betiause  each 
investigation  and  administrative  review 
present  the  Department  with  a  unique 
set  of  facta  and  circumstances,  the 
Department  often  mu.st  select  an 
appropriate  unique  BIA  rate  to  achieve 


the  purpose"  of  the  statute.  Id.  at  47453. 
See  also  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Steel  Jacks 
from  Canada,  52  FR  32957  (Sept.  1, 
1987)  ("Selection  of  the  best 
information  is  made  on  a  case-by-case 
basis."). 

In  Canadian  Paving  Parts  we  selected 
a  less  adverse  BIA  for  the  final  results 
of  review  rather  than  a  higher  rate  based 
on  information  submitted  in  support  of 
the  petition  because  the  respondent  had 
made  several  attempts  to  cooperate  with 
our  requests.  However,  the  only  reason 
the  Department  decided  not  to  use  the 
petition-based  rate  for  the  final  results 
of  the  review  was  because  the 
respondent  made  some  attempt  to 
cooperate,  not  because  the  Department 
determined  it  was  legally  precluded 
from  doing  so. 

Contrary  to  Krupp's  assertions,  the 
Department  has  used  petition-based 
rates  as  BIA  in  numerous  administrative 
reviews.  For  example,  in  the 
administrative  review  of  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
Germany,  56  FR  31692  (July  11, 1991) 
(AFBs),  we  applied  the  most  adverse 
BIA  to  companies  who  refused  to 
respond  to  the  Department's 
questionnaire  or  otherwise  significantly 
impeded  the  conduct  of  the 
administrative  review.  While  the  notice 
of  final  results  Indicated  that  the  rate 
used  as  BIA  was  the  highest  rate  from 
the  final  determination  of  sales  at  LTFV. 
the  final  LTFV  determination  notice 
clearly  stated  that  the  information  used 
as  BIA  for  that  determination  had  been 
submitted  in  support  of  the  petition. 
Also,  in  Cellular  Mobile  Telephones  and 
Subassemblies  from  Japan;  Final  Results 
of  .Antidumping  Duty  Administrative 
Review,  54  FR  48011  (Nov.  20,  1989) 
(CMTs).  and  in  Industrial  Belts  and 
Components  and  Parts  Thereof,  Whether 
Cured  or  Uncured,  From  the  Federal 
Republic  of  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
R«v;ew.  56  FR  9673  (Mar.  7.  1991} 
(G«'rmar!  Belts),  we  used,  as  BLA, 
mai^gins  from  the  final  LTFV  . 
determinations,  which  were  based  on 
information  submitted  in  support  of  the 
oripinal  petitions.  See  CMTs  final  LTFV 
determination,  50  FR  45447  (Oct.  31. 
198:,),  and  German  Belts  final  LTFV 
deturminafion,  54  FR  15505  (Apr.  18.- 
1989).  res;>«ctively. 

Comment  5:  Citing  Rhone  Poulenc, 
where  the  Court  found  that  it  is  an 
acceptable  interpretation  of  the  best 
infonnation  statute  that  the  Department 
can  presume  that  the  highest  prior 
margin  is  the  most  probative  of  current 
margins  in  BIA  situations,  Krupp  asserts 
th.'jt  the  Department  may  only  consider 
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prior  margins  for  purposes  of  BIA. 
Krupp  argues  that,  because  the  petition- 
based  BIA  preliminary  determination 
rate  was  superseded  by  a  final 
calculated  determination  rate  in  the 
LTVF  investigation,  the  preliminary 
LTFV  rate  "is  not  a  prior  margin"  and 
thus  may  not  be  used  as  BIA  for  the 
final  results  of  this  administrative 
review. 

In  addition.  Krupp  argues  that  the 
Department  itself  declared  the  rates 
established  in  this  preliminary 
determination  "no  longer  in  effect,"  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Stainless  Steel 
Sheet  and  Strip  Products  from  the 
Federal  Republic  of  Germany,  48  FR 
20459  (May  6, 1983).  Krupp  goes  on  to 
argue  that  the  Court  in  Kriipp  I  would 
have  found  Krupp's  challenge  to  the 
Department's  petition-based  preliminarv- 
BlA  margin  to  be  ripe  for  review  if  the 
Court  thought  that  the  preliminary 
determination  "could  determine  the 
final  liquidation  rate  for  Krupp's  entries, 
notwithstanding  a  final  determination." 

The  Petitioner  states  that  application 
of  the  27  percent  rate  in  this  case 
represents  a  reasonable  exercise  of  the 
Department's  discretion  to  determine, 
on  a  case-by-case  basis,  what  is  the  best 
information  available.  The  Petitioner 
argues  that  19  CFR  353.37(b)  provides 
for  the  use  of  petition  information  as 
BIA.  The  Petitioner  further  contends 
that,  as  discussed  in  Rhone  Poulenc,  the 
statute  provides  for  the  Department  to 
presume  that  the  highest  prior  margin  is 
the  most  probative  when  a  company  is 
non-responsive  to  the  Department's 
requests  for  information,  otherwise,  the 
respondent  would  have  provided 
current  information  demonstrating  that 
the  current  margin  is  less.  The 
Petitioner  argues  that  such  a 
presumption  must  exist  here  since  the 
respondent  failed  to  comply  with  the 
Department's  request  for  information 
and  in  fact  destroyed  all  the  records 
pertaining  to  the  instant  period  of 
review. 

Department's  Position:  We  disagree 
with  Krupp's  contentions  that,  in  an 
LTFV  investigation,  a  preliminary 
determination  rate  based  upon  the  best 
information  available — in  this  instance 
from  information  submitted  in  support 
of  the  petition — is  not  a  legitimate 
margin  and.  thus,  cannot  be  a  "prior 
margin"  which  may  serve  as  the  basis 
for  a  final  rate  in  an  administrative 
review.  To  the  contrary,  an  affirmative 
preliminary  BIA  rate,  even  if  based  on 
information  submitted  in  support  of  the 
petition,  results  in  the  suspension  of 
liquidation  and  the  collection  of  cash 
deposits  or  bond.  See  section  733(d)(2) 
of  the  Tariff  Act  In  addition,  in  Daewoo 


Electronics  Co.,  v.  United  States,  712  F. 
Supp.  931  (Crr  1989).  the  Court  upheld 
the  Department's  determination  that  an 
LTFV  preliminary  margin  serves  as  a 
provisional  measures  rate  cap,  with 
respect  to  merchandise  entered  between 
the  dates  of  the  preUminary  and  final 
determinations.  See  section  737(a)  of  the 
Tariff  Act.  In  fact,  because  of  the 
importance  of  the  preliminary  margin, 
the  Department  has  promulgated 
regulations  providing  for  the  correction 
of  clerical  errors  in  preliminary 
determinations  of  sales  at  LTFV.  See  57 
FR1131  (Jan.  10,1992). 

Thus,  a  preliminary  margin,  whether 
it  is  a  calculated  rate  or  is  a  petition- 
based  BIA  rate,  has  legal  force  and 
effect.  As  such,  it  serves  as  a  "prior 
margin"  to  the  same  extent  as  a  final 
margin.  In  this  respect,  Krupp's  reliance 
on  Rhone  Poulenc  is  misplaced.  While 
the  Federal  Circuit  did  state  that  "it 
reflects  a  common  sense  inference  that 
the  highest  prior  margin  is  the  most 
probative  evidence  of  the  current 
margins,"  899  F.2.  at  1190,  it  placed 
absolutely  no  qualifications  on  what 
constituted  the  "highest  prior  margin." 
The  Court  went  on  the  explain  that  if 
this  common  sense  inference  were  not 
so,  "the  [respondent],  knowing  of  the 
rule,  would  have  produced  current 
information  showing  the  margin  to  be 
less."  Id  (emphasis  in  original). 

Notwithstanding  its  interpretation  of 
the  statutory  language  and  legislative 
histor)',  even  Krupp  admits  that 
information  submitted  in  support  of  the 
petition  can  be  used  as  a  BIA  rate  for  an 
administrative  review.  See  Public 
Hearing  Transcript  (Apr.  14,  1992) 
(Transcript)  at  42—43.  Krupp.  however, 
attempts  to  qualify  the  use  of  such 
information  by  arguing  that  tlie  petition- 
based  BIA  rate  must  also  be  the  final 
determination  rate  of  the  LTFV 
investigation.  In  other  words,  if  the 
preliminary  determination  is  a  BIA  rate 
based  on  information  from  the  petition 
but  is  "carried  forward"  to  the  final 
determination,  then  it  becomes  a  "prior 
margin."  Transcript  at  43.  Once  this  has 
occurred,  then  according  to  Krupp,  the 
petition-based  BIA  rate  may  serve  as  the 
basis  for  a  BLA  rate  in  an  administrative 
review.  Id.  Such  reasoning,  however,  is 
based  on  the  faulty  premise  that  a 
preliminary  margin  is  not  a  "real" 
margin,  and  thus  cannot  be  a  "prior 
margin."  However,  as  explained  above, 
a  preliminary  margin  is  an  actual 
margin  to  which  legal  consequences 
attach  and,  thus,  is  as  much  a  "prior 
margin"  as  the  rate  for  the  final 
determination.  Thus,  Krupp's  "carried 
forward"  theory  must  be  rejected  as 
being  without  legal  foundation. 


Further,  contrary  to  Krupp's 
contentions,  the  final  LTFV 
determination  margin  is  no  more 
representative  of  the  period  under 
review  than  is  the  preliminary  margin. 
Both  of  these  margins  are  based  upon 
information  which  relates  to  a  period 
prior  to  the  period  of  review.  Indeed,  in 
this  instance  because  Krupp  failed  to 
respond  to  the  Department's 
information  request,  it  has  not 
demonstrated  that  the  final 
determination  rate  is  any  more 
probative  of  the  period  under  review 
than  the  preUminary  rate.  See  Rhone 
Poulenc,  899  F.  Supp.  at  1190.  As  such, 
there  is  no  record  evidence  to  show  that 
one  is  more  or  less  probative  than  the 
other  as  to  what  the  actual  dumping 
margins  would  be  for  the  period  of 
review.  This  then  is  the  reason  for 
undertaking  an  administrative  review, 
i.e..  to  analyze  information  concerning 
the  actual  entries  for  the  review  period 
so  that  any  duties  that  might  be  assessed 
on  those  entries  would  have  been  based 
on  the  actual  data  relating  to  those 
entries. 

However,  when  the  administrative 
review  process  is  thwarted,  as  it  has 
been  in  this  case  by  Krupp's  failure  to 
provide  information  about  the  entries 
subject  to  review,  then  the  Department 
is  forced  to  rely  upon  the  best 
information  available.  Under  these 
circumstances  the  court  has  clearly 
ruled  that  "Commerce  may  exercise 
discretion  in  determining  what  is  the 
best  information  available  when  a 
[respondent)  has  failed  to  supply 
requested  information."  Tai  Yang  Metal 
Industrial  Co.,  v.  United  States,  712  F. 
Supp.  973,  977  (OT  1989).  citing 
Chemical  Products  Corp.,  v.  United 
States.  645  F.  Supp.  289.  295  (OT 
1986).  Further,  when  the  respondent 
fails  to  provide  the  requested 
information,  the  use  of  BIA  "can  be 
detrimental  to  [respondent's]  interests." 
Daewoo.  712,  F.  Supp.  at  944.  Thus, 
because  of  Krupp's  failure  to  comply 
with  the  Department's  information 
request,  it  should  not  find  itself  in  a 
better  position  as  a  result  of 
noncompliance  than  it  would  had  it 
provided  the  Department  with 
complete,  accurate,  and  timely  data.  See 
Canadian  Paving  Parts.  56  FR  at  47453. 
"Otherwise,  alleged  unfair  traders 
would  be  able  to  control  the  amount  of 
antidumping  duties  by  selectively 
providing  the  ITA  with  information." 
Olympic  Adhesives,  Inc..  v.  United 
States,  899  F.  2d  1565, 1572  (OT  1990). 
Accord.  Pistachio  Group  ofAss'n  of 
Food  Industries  v.  Untied  States,  671  F. 
Supp.  31.  40  (CIT  1987). 

Krupp's  speculations  as  to  what  the 
Court  might  have  done  in  Krupp  /had 
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it  been  able  to  divine  the  particular 
circumstance  of  this  review  are  also 
misplaced.  In  fact,  there  is  nothing  in 
the  Court's  opinion  even  to  suggest  that 
it  would  have  considered  Krupp's 
challenge  to  the  preliminary 
determination  ripe  for  review  if  it  had 
known  that  margin  would  be  used  as  a 
BIA  margin  in  the  first  administrative 
review  because  of  Krupp's  failure  to 
comply  with  the  Department's 
information  request.  To  the  contrary, 
after  reviewing  the  facts  surrounding  the 
preliminary  determination,  the  Court 
found  that  "the  deposit  of  estimated 
duties  will  not  cause  a  hardship  of  the 
type  which  justifies  judicial  intrusion 
into  an  ongoing  administrative 
investigation."  Knipp  I,  553  F.  Supp.  at 
396.  Indeed,  the  Court  saw  the  deposit 
of  estimated  duties  as  being  "the  normal 
consequences  of  involvement  in  these 
investigations.  "  Id. 

The  reason  the  Court  found  no 
hardship  to  Krupp  is  that  the 
preliminary  margin  is  simply  an 
estimate  of  the  potential  duties  owed — 
it  does  not  represent  an  assessment  rate 
for  purposes  of  liquidation.  Under  the 
statutory  scheme,  all  of  Krupp's  entries 
subsequent  to  the  date  of  the 
preliminary  LTFV  determination  would 
only  be  liquidated  at  a  rate  determined 
on  the  basis  of  an  administrative  review 
of  those  entries.  If  that  assessment  rate 
were  determined  to  be  higher  than  the 
preliminary  LTFV  rate,  Krupp  would 
not  be  required  to  pay  the  difference.  Id. 
Thus,  any  so-called  "hardship"  that 
purportedly  has  befallen  Krupp  is  of  its 
own  making  by  virtue  of  its  failure  to 
comply  with  the  Department's 
information  request,  thereby  resulting  in 
the  assigning  of  an  adverse  BIA  rate  for 
the  entries  subject  to  review. 

Comment  6:  The  Petitioner  recites  the 
history  of  this  litigation  highlighting 
that,  in  its  Motion  for  Summary 
Judgment,  Krupp  asked  the  Court, 
among  other  alternative  prayers  for 
relief,  to  enjoin  liquidation  of  the 
December  1982  through  May  1983 
entries  while  directing  the  Department 
to  conduct  an  administrative  review  of 
those  entries. 

Because  the  Court  did  not  grant 
Krupp's  request  for  a  7.76  percent 
liquidation  rate,  but  rather  instructed 
the  Department  to  conduct  an 
administrative  review,  the  Petitioner 
asserts  that  Krupp's  actions  have  simply 
been  an  attempt  to  manipulate  the 
outcome  of  the  administrative  review 
process.  The  Petitioner  concludes  that  if 
the  Department  were  to  apply  the  7.76 
percent  rate  as  BIA  in  these  final  results, 
the  respondent  would  in  effect  be 
rewarded  for  its  lack  of  cooperation. 


Department's  Position:  Because  Krupp 
failed  to  respond  to  our  most  recent 
questionnaire  and  destroyed  its  business 
documents,  thus  precluding  conduct  of 
an  administrative  review  and 
verification  of  the  written  information 
already  on  the  record,  we  agree  with  the 
Petitioner  that  use  of  a  less  adverse  rate 
as  BL'\  in  the  instant  review  would  be 
inappropriate.  In  Anhydrous  Sodium 
Mutasilicate  From  France;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  53  FR  4195  (February  12,  1988), 
we  stated  that  to  use  the  information 
that  the  respondent  suggests  as  BIA 
"would,  in  effect,  reward  the 
respondent  for  this  failure  to  provide  an 
adequate  response"  in  the  review. 

Final  Results  of  Review 

Based  on  the  Department's  analysis  of 
the  comments  received,  the  final  results 
of  our  review  are  unchanged  from  the 
preliminary  results.  We  determined  that 
a  27  percent  margin  exists  for  Krupp. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  entries  of  this  merchandise 
made  by  Krupp  during  the  period 
December  17, 1982  through  June  23, 
1983.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

On  August  11,  1986.  the  Department 
published  in  the  Federal  Register  (51 
FR  28739)  a  notice  of  revocation  of  the 
antidumping  duty  order,  effective 
March  1,  1986.  This  administrative 
review  covering  the  period  December 
17,  1S82  through  June  23,  1983,  does 
not  affect  the  revocation  of  the 
antidumping  duty  order.  Therefore,  we 
will  instruct  the  Customs  Service  to 
continue  to  liquidate  all  entries  of  this 
merchandise  exported  on  or  after  March 
1,  1986.  without  regard  to  antidumping 
dutias. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariff  Act(19U.S.C.  1675(3)(1)) 
and  19  CFR  353.22. 

Dated:  May  21,  1992. 

Francis  J.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Beaumont-Port  Arthur 
MBDC  I.D.  No.  06-10-94007-01 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program. 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  from 
August  1,  1994  to  July  31, 1995  is 
estimated  at  $169,125.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Beaumont-Port  Arthur,  Texas 
geographic  service  area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
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further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfaclorv' 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  S50  per 
hour,  the  MBIX)  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  S500.000  or  less,  and  3.5% 
of  the  total  cost  for  firms  with  gross 
sales  of  ever  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDCs  perfonnance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  May  7. 1994. 

Applications  must  be  postmarked  en 
or  before  May  7,  1994. 
ADDRESSES:  Dallas  Regional  Office,  11 00 
Commerce  St.,  Room  7B23,  Dallas, 
Texas  75242.  (214)  767-8001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Jefferson,  Acting  Regional 
Director,  Dallas  Regional  Office, 
telephone  (214)  767-6001. 

A  pre-bid  conference  will  be  held  on 
April  13,  1994,  in  the  Earl  Cabell 
Federal  Building,  Room  7B23,  1100 
Commerce  Street,  Dallas,  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
.Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received. 


there  is  no  obligation  on  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs.  Awards  under 
this  program  shall  be  subject  to  all 
Federal  laws,  and  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full. 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  PoUcy—AU  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  anv  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  cri.T.inal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Office  may 
terminate  any  grant/cooperative 
agreement  in  w  hole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary-  Applicant  Certifications— AW 
primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Konprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  16.  Se<;tion 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 


Drug  Free  Workplace — Grantees  (as 
defined  at  IS  CFR  Part  16,  Section  605) 
are  suhject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Dnig-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  from  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contacts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — .\ny 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension  Ineligibility  and  \'oluntar>' 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

11.800     Minority  Business  Developmpnt 
(Catitlog  of  Fedtral  Dc^mt-stic  .Assistance) 
Dated:  March  29.  1994 

Bobby  )eflierson. 

Acting  ricginnal  Director.  Dallas  Pegional 

Office. 

|FK  Di)c.  94-8059  Filed  4-4-94.  8  45  am) 
BILLING  CODE  3S10-~Z1-M 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  940373-4073] 

Announcement  of  an  Opportunity  To 
Join  a  Cooperative  Research  and 
Development  Consortium  for  Air 
Speed  Measurement  Assurance 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Comimerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
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invites  interested  parties  to  participate 
in  a  cooperative  research  consortium  to 
assess  the  performance  of  air  speed 
calibration  faciHties  and  establish 
realistic  traceability  for  the  participants. 
Parties  interested  in  participating  in  the 
consortium  should  be  prepared  to  invest 
adequate  resources  in  the  collaboration 
and  be  firmly  committed  to  the  goal  of 
quantifying  the  performance  of 
anemometer  test  facilities. 

The  program  will  be  within  the  scope 
and  confines  of  The  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502, 15  U.S.C.  3710a).  which  provides 
federal  laboratories  including  NIST, 
with  the  authority  to  enter  into 
cooperative  research  agreements  with 
qualified  parties.  Under  this  law,  NIST 
may  contribute  personnel,  equipment 
and  facilities — but  no  funds — to  the 
cooperative  research  program.  Members 
will  be  expected  to  make  a  contribution 
to  the  consortium's  efforts  in  the  form 
of  materials,  equipment,  personnel,  and/ 
or  funds.  The  program  is  expected  to 
last  one  year.  This  is  not  a  grant 
program. 

DATES:  Detailed  planning  for  the 
consortium  began  on  February  7,  1994. 
Interested  parties  should  contact  NIST 
to  confirm  their  interest  at  the  address, 
telephone  number  or  FAX  number 
showm  below  no  later  than  May  7,  1994. 
ADDRESSES:  Mr.  William  Cleveland, 
Building  230,  room  105,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Cleveland,  Telephone: 
301-975-5954;  FAX:  301-25a-9201. 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  (NIST)  invites  interested 
parties  to  participate  in  a  cooperative 
research  consortium  to  assess  the 
performance  of  air  speed  calibration 
facilities  and  establish  realistic 
traceability  for  the  participants.  The 
calibration  of  anemometers  is  critical  to 
ventilation  measurements  in  the  HVAC 
and  related  industries.  Presently, 
anemometers  are  calibrated  by  both 
instrument  manufacturers  and  users 
alike  in  a  wide  variety  of  facilities 
employing  different  methods.  In  most 
cases,  both  manufacturers  and  users 
establish  traceability  to  a  central 
laboratory  such  as  NIST.  However,  there 
are  indications  that  there  may  be 
variations  as  large  as  plus  or  minus  15% 
among  the  calibration  measurements 
being  made  due  to  a  lack  of  standard 
calibration  technique.  Measurements  are 
considered  traceable  to  designated 
standards  if  scientifically  rigorous 
evidence  is  produced  to  show  that  the 
measurement  process  is  producing 


measurement  results  for  which  the  total 
measurement  uncertainty  relative  to  the 
designated  standards  is  quantified. 
Realistic  traceability  to  national 
standards  for  flow  measurement  can  be 
obtained  using  a  round-robin  testing 
program,  which  produces  reasonable 
estimates  of  systematic  errors  for  a 
measurement  process. 

The  purpose  of  the  consortium  is  to 
devise  an  appropriate  test  and  set  the 
conditions  so  that  test  results  quantify 
the  performance  of  anemometer 
calibration  facilities,  operated  by  both 
instrument  manufacturers  and  users, 
using  a  round-robin  testing  program. 
The  participating  members  will  choose 
instruments  and  test  conditions  so  that 
they  are  compatible  with  typical 
situartions  used  in  their  facilities. 

This  program  is  being  undertaken 
within  the  scope  and  confines  of  The 
Federal  Technology  Transfer  Act  of 
1986  (Public  Law  99-502,  15  U.S.C 
3710a),  which  provides  federal 
laboratories  including  NIST,  with  the 
authority  to  enter  into  cooperative 
research  agreements  with  qualified 
parties.  Under  this  law,  NIST  may 
contribute  personnel,  equipment  and 
facilities,  but  not  direct  funding. 

Dated:  March  30.  1994. 
Samuel  Kramer, 

Associate  Director. 

|FR  Qoc.  94-8087  Filed  4-4-94;  8:45  am] 

BILLING  CODE  U10-11-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  032194E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  two 
applications  (P503P  &  P503Q)  for 
Scientific  Research  and  Enhancement 
Permits. 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
has  applied  in  due  form  for  permits  to 
take  listed  species  of  Snake  River 
salmon,  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  N'MFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

IDGG  is  requesting  two  scientific 
research  and  enhancement  permits.  The 
first  request  (P503P)  is  for  the 
enhancement  of  Snake  River  spring/ 
summer  chinook  salmon  from  the  South 
Fork  of  the  Salmon  River  at  the  McCall 


Fish  Hatchery.  The  second  reque.st 
(P503Q)  is  for  the  enhancement  of 
Snake  River  spring/summer  chinook 
salmon  from  the  Pahsimeroi  River  al  the 
Pahsimeroi  Fish  Hatchery.  IDFG 
requests  these  authorizations  for  a 
period  of  five  years  each. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  applications 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  these 
particular  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
refiect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  Silver  Spring.  MD  20910 
(301-713-2322);  and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service.  911  North  East  11th  Ave.. 
Room  620.  Portland.  OR  97232  (503- 
230-5400). 

Dated:  March  25. 1994. 
Herbert  W.  Kaufman, 

Depu  ty  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Ser\ice. 
|FR  Doc.  94-8040  Filed  4-4-94;  8:45  am) 

BILUNQ  CODE  3S10-22-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Technology  Reinvestment  Project; 
1994  Planned  Solicitations 

AGENCY:  Department  of  Defense, 
Advanced  Research  Projects  Agency. 
ACTION:  Notice 

SUMMARY:  The  Technology 
Reinvestment  Project  (TRP)  is  a  six- 
agency  effort  that  includes  the 
Departments  of  Defense.  Commerce, 
Energy  and  Transportation,  the  National 
Science  Foundation,  and  the  National 
Aeronautics  and  Space  Administration. 
It  was  formed  to  execute  eight  statutory 
programs  enacted  by  Congress  in  the 
Defense  Technology  Conversion, 
Reinvestment,  and  Transition  Act  of 


Federal  Register  /  Vol.  59.  No.  65  /  Tuesday,  April  5.  1994  /  Notices 


15895 


1992.  These  eight  programs  have 
common  requirements,  including 
participation  by  "partnerships,"  cost 
sharing  between  those  partnerships  and 
the  Federal  Government,  and  a  focus  on 
assisting  small  businesses  and  defense- 
dependent  businesses.  It  is  the 
continuing  mission  of  the  TRP  to 
stimulate  the  transition  to  a  growing, 
integrated,  national  industrial  capability 
which  provides  the  most  advanced, 
affordable,  military  systems  and  the 
most  competitive  commercial  products. 
TRP  programs  are  structured  to  expand 
opportunities  in  commercial  and  dual- 
use  United  States  industries  and 
demonstrably  enhance  U.S. 
competitiveness. 

This  announces  two  planned 
solicitations  in  FY  1994  under  the  TRP. 
The  first  solicitation  will  be  for  a 
focused  competition  seeking  proposals 
in  a  specific  set  of  tightly  defined 
technology  areas. 

This  solicitation  will  be  announced  in 
the  Commerce  Business  Daily  on  or 
about  4  April  1994.  The  second 
solicitation  will  cover  a  broader  range  of 
technology  areas.  The  second 
solicitation  will  be  announced  in  the 
Commerce  Business  Daily  sometime  this 
summer. 

FOR  FURTHER  INFORMATION  CONTACT: 
1-800-DUAL-USE  (8  a.m.  through  7 
p.m..  EDST,  Monday  through  Friday.) 

Dated:  March  31. 1994, 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-8116  Filed  4-4-94;  8:45  am] 
BIUJNO  CODE  5000  0«  tt 


Department  of  the  Army 

Availability  for  Draft  Environmental 
Impact  Statement,  Family  Housing 
Project.  Fort  McCoy.  Wl 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  National 
Environmental  PoHcy  Act  (NEPA),  the 
Department  of  Army  (DA)  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  to  evaluate  alternatives  for  future 
family  housing  development  for  Fort 
McCoy.  Wisconsin.  Approximately  16 
units  are  proposed  for  construction  in 
fiscal  year  1994.  Additional  units  may 
be  constructed  as  required,  with  the 
total  constructed  over  a  20-year  period 
not  to  exceed  374  units.  The  facilities 
are  needed  to  replace  existing 
substandard  family  housing  on-post  and 
an  inadequate  supply  of  rental  units  in 
the  surrounding  communities.  The  DEIS 
evaluates  three  alternatives: 


a.  Plan  for  development  of  family  housing 
on  post  on  a  262-acre  site  along  State 
Highway  21  on  the  west  side  of  the 
installation. 

b.  Develop  ofT-post.  rental  units  financed 
by  a  third  party  in  Sparta  and  Tomah.  A 
maximum  of  187  units  would  be  developed 
in  each  city  over  a  20-year  period. 

c.  No  action. 

DATES:  A  45-day  public  review  period 
commences  with  publication  of  a  notice 
by  the  Environmental  Protection 
Agency. 

ADDRESSES:  Written  comments  on  the 
report  may  be  submitted  to  Mr.  Robert 
Sholl  at  Bums  &  McDonnell  Engineers. 
4800  East  63rd  Street,  Kansas  Citv.  MO 
64130-4696. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dennis  Stone,  Fort  McCoy 
Environmental  Management  Division,  at 
(608) 388-2160. 

SUPPLEMENTARY  INFORMATION:  Copies  of 

the  DEIS  are  available  upon  written 
request  from  Burns  &  McDonnell  at  the 
address  above.  Copies  of  the  DEIS  are 
also  available  for  inspection  at  the 
following  libraries: 

Tomah  Public  Library.  Tomah,  WI 
Sparta  Free  Library,  Sparta,  WI 

Dated:  March  25,  1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health!  OASAd.LB-EI. 
IFR  Doc.  94-8036  Filed  4-4-94;  8:45  am] 
BILUNC  CODE  3710-08-M 


Committee  Meeting — Yakima  Training 
Central  Cultural  and  Natural  Resources 
Committee — Policy  Committee 

AGENCY:  Headquarters.  I  Corps  and  Fort 
Lewis.  DOD. 

ACTION:  Advisor)'  committee  notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Yakima 
Training  Center  Cultural  and  Natural 
Resources  Committee — Policy 
Committee. 

Date  of  the  Meeting:  May  19. 1994. 

Place:  Yakima  Training  Center. 
Building  266.  Yakima.  Washington. 

Time:  1  p.m. 

Proposed  Agenda: 

(1)  Preliminary  training  calendar  for 
YTC. 

(2)  Update  on  YTC  expansion 
acquisitions. 

(3)  Cultural  and  Natural  Resources 
Management  Plan. 


All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart.  Chief, 
Civil  Law.  (206)  967-4540. 
Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer 
IFR  Doc.  94-8038  Filed  4-4-94;  8:45  am] 

BILUNG  CODE  3710-Oe-M 


Committee  Meeting — Yakima  Training 
Central  Cultural  and  Natural  Resources 
Committee— Policy  Committee 

AGENCY:  Headquarters,  I  Corps  and  Fort 
Lewis.  DOD. 

ACTION:  Advisory  committee  notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

\'ame  of  the  Committee:  Yakima 
Training  Center  Cultural  and  Natural 
Resources  Committee — ^Technical 
Committee. 

Dote  of  the  Meeting  April  14.  1994. 

Place:  Yakima  Training  Center. 
Building  266.  Yakima.  Washington. 

Time:  1  pm. 

Proposed  Agenda:  Cultural  and 
Natural  Resources  Management  Plan 
Development  and  Review. 

All  proceedings  are  open.  For  further 
information  contact  Stephen  Hart.  Chief. 
Civil  Law.  (206)  967-4540. 
Kenneth  L.  Denton. 
Army  Federal  Register  Uaison  Officer 
IFR  Doc  94-8039  Filed  4-4-94;  8:45  am) 
BILUNG  CODE  3710-00-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  New  Computer 
Matching  Program  Between  the 
Department  of  Veterans  Affairs  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense. 

AGENCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  new  computer 
matching  program  between  the 
Department  of  Veterans  Affairs  (VA)  and 
the  Department  of  Defense  (DoD)  for 
public  comment. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD.  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
VA  and  DoD  that  their  records  are  being 
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matched  by  computer.  The  record 
subjects  are  VA  delinquent  debtors  who 
may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  VA  so 
as  to  permit  VA  to  pursue  and  collect 
the  debt  by  volunljry  repayment  or  by 
administrntive  or  salary  offset 
procedures  undi-'r  ihe  provisions  of  the 
Debt  Collection  Act  of  1932. 
CATES:  This  propost-J  actiori  wiil 
become  effective  Mdy  5.  1PQ4.  and  the 
computer  n^.atrhing  ^1}  pro<>ed 
r!CcordinF.iy  '.v'thou'.  f.rrhe'-  ..itice, 
unless  commt  r.ts  ar'  receive  ^  which 
would  rps'jtf  in  a  co!;tr.-.r^ 
detemii.'iC'ticn  or  if  t.^e  Orfii  ►>  cf 
Managwrr.eat  and  B  jdfV>t  or  T  ji  gres.<j 
objects  thbfeto  Anv  j'chlit  '  ii.i.-.n-nt 
must  be  r'^-reiv^^d  bef'-ire  th^  <r»''i^rt;ve 
date. 

ADDRESSES:  Any  in'cn'^U'd  ;.:;'■,  iT.ay 
submit  written  coniment-.  to  ^:^"^. 
Director,  IVft'n.s'5  P-'.vtcy  O!'^    -•  Cxyslal 
Mail  4,  V.orjv.)  920.  UV.l  I^H-'Min  Davis 
highwiiy.  .A,r!inctC!-,.  V  A  22-'0.-4502. 
FOR  FCRThER  iNFORM-S-^^^  CC:>fTiCT:  Mr 
Auri'lio  Ni'pa.  Jr.  at  ti  !ephc-"i'  iT..-*) 
K07-294.1. 

SUPPtEMENTARY  tNFORMAT.OS;  ?  jrsuanf 
to  subsection  (o)  of  tho  Pri-.  ai  v  .-^ti  of 
1974,  as  amended.  ('>  li.S.C.  552a).  the 
DoD  and  VA  have  concliidt-d  ?n 
agreeme.-it  to  conduct  a  con;p.;ter 
matching  program  b>^t'.v>;en  the  agencies. 
The  purp-'jse  of  the  maJch  is  to  exchange 
ptirsona:  ciata  between  the  ?>;•'".(  ies  for 
debt  collt-ction.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federft)  government  so  that 
VA  can  pursue  recoupment  of  the  debt 
by  voluntary  pavTnenI  o~  bv 
administrative  or  Sdipj-v'  of.*>(»f 
pro(  ediires.  Ccmp'jt^r  ma'f  h)"\i 
appeared  to  be  the  most  efncient  a'>d 
effective  manner  fo  au,cmpLi?h  this  t<isW 
with  the  ii-ast  amcjnt  cf  intrusion  of 
persor.3;  '  rivacy  cf  the  iiidtvi.iujls 
concern--.'!  It  wjs  therefore  concluded 
and  agreed  upon  that  computer 
matchinjj  would  be  the  h'st  2"d  least 
outrjsive  m-inner  and  c,^;lice  f^r 
accompiishing  this  requi-emfnt. 

A  copy  of  the  comp  ;ror  mn'tJiiFtg 
figreement  between  V,-\  in'.d  O-jD  >.s 
cvaiiahle  upon  reque«it  to  the  public. 
Requests  .should  be  submitied  '  j  the 
address  CTption  above  or  to  the 
Dep3rtm?nt  of  Veterans  Affairs.  Debt 
Management  Center,  Bish.op  }?enry 
Whipple  Federal  Building.  1  Fr-deral 
Drive,  Ft.  Snelling.  MN  55111-1930. 
Telephone  (612)  725-3321. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 


program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19. 1989. 

The  matching  agreement,  as  required 
by  5  U.S.C  552a{r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  Mardi  14, 1994,  to  the 
Committee  on  Govemm.ent  Operatio.ns 
of  the  House  of  Representatives,  the 
Gom.mittee  on  Governmental  A.^airs  of 
the  Senate,  and  the  AdministrGtor  of  ths 
Office  of  Inform.ation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  pajagraph  4d  of 
Appendix  I  to  OMB  Circjlar  No.  A-130. 
'Federal  Agency  Resp"n.sibiuti-js  for 
Maintaining  Records  about  Individuals," 
doted  June  25,  1993  t.TiS  FR  35075,  July 
2,  199,1).  The  matchn-.g  progra.m  i.s 
subject  to  review  by  OMB  and  Q;'ns;rfss 
and  shall  no?  bt-come  ef't-tlive  until  that 
review  period  has  el?psed. 

Dsfoii  March  22.  l'>'i-4 

Pofricia  L.  Toppings, 

Altfrnate  OSD  FfAr.-:!  Ff^Ls'er  Liaison 
Officer  DfLKirt.-Pfit  of Dt^frnge. 

Notice  of  a  Computer  Matching 
Program  Between  the  Department  of 
Veterans  Affairs  and  the  Department  of 
Defense  for  Debt  Collection 

A.  Participating  agenciea: 
Participants  in  this  computer  matching 
program  are  the  Department  of  Veterans 
Affairs  (VA)  and  the  Defense  Manpower 
Dbta  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  The  VA  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
record.s  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  a^ertcy,  i.e..  the 
a|ency  that  actually  performs  the 
(pmpute:  c.utchin;;. 

B.  Furf-i-sf  of  thf:  natch:  Upon  the 
tji'?cution  of  t.his  a>;:'t*^fnf "t,  VA  will 
provide  ^nd  d!s,.!ose  debtor  .-ecords  to 
Uf-fDC  to  idrntiS  and  \.kj>^^:  .r.n, 

FC(^r  ral  per^cn.Mel,  emp'o".  "d  or  rvrt'red. 
v,[ho  may  owe  d<  linque-jt  d  -hts  to  th.^ 
Fi'deral  Government  under  ci.rlain 
proi;r3ms  :-.dm!nist-.-.-ed  by  V,A.  VA  wi'i 
uf.>  '.hi.s  infor.'v.Kicn  to  initio's 
independent  coijfc;;on  of  thos*-  d^Sts 
iiTiJer  t.he  p.'t:>\  vsi-jas  of  the  iA-ht 
Ck>llection  Ac!  when  voluiita.'y  pay:7ieri! 
is  not  foithconvng.  Th>'se  c&iitxfion 
effcrts  will  include  rc-q^ests  by  VA  of 
the  employing  a  ^ency  to  apply 
admini.sfr=*ive  andyor  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Actbonty  for  condcctirg  the 
match:  The  leg.^^d  authority  for 

(  onducting  the  m.atching  program  is 


contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  31  U.S.C 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government),  31  U.S.C  3711 
Collection  and  Compromise,  31  U.S.C 
3716  Administrative  Offset,  5  U.S.C 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
stt^.ion  206of  Executive  Order  11222;  4 
CFR  Ch.  n.  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  SfiO.llca.  Collection  by  Offset  frc-m 
Indebted  Government  Employees 
(OPM):  38  use  3006;  38  CFR  1.980  - 
1  994  (VA). 

D.  Bt'cnrds  to  be  matched:  The 
system.s  of  records  maintained  by  the 
respe<nivo  og.jncies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

Privacy  .Act  system  of  records 
idenrified  as  53  VA  21/22, 
'Compensation,  Pension,  Education  and 
Rehabilitation  Records- VA.*  appearing 
at  page  967  of  the  publication  entitled 
Privacy  Act  Issuances,  1991  Comp., 
Volu.ne  n,  and  as  amended  at  57  FR 
12374.  April  9.  1992;  and  57  FR  44007, 
September  23, 1992.  The  exchange  of 
data  under  this  agree.ment  is  consistent 
wiih  routine  use.-,  9  and  12  of  58  VA  21/ 
22. 

Privacy  Act  system  of  records 
identif-ed  es  55  VA  26,  'Loan  Guaranty 
Ho:?ie,  Condominium  and  Manufsctured 
Home  Lc^n  A.pplicant  Records. 
Sp»-ciai}y  Adapted  Housing  Applicant 
Records  and  Vendee  Loan  Apphra.it 
Rrtcord<;-VA,'  appearing  at  page  ri62  cf 
the  public.dfion  entitled  Privacy  Act 
Issvia.ices,  1991  Comp.,  Vchime  H.  Th;fi 
exchange  of  data  under  this  agreement 
is  ccns;st*>.-;f  w  ith  routine  use  19  of  55 
\A  IS. 

DoD  Will  use  the  record  system 
idrndfi^  as  .S3.?2.11  DMDC,  enfit'f-d 
'Federjl  Creditor  Agtncy  Debt 
CcHei  iion  Data  Base'  Idst  published  in 
the  Federal  Rroj.ster  at  58  FR  1037.S  on 
F*-.b.-.;.Try  22,  1.193. 

.SvH-tions  5  and  10  of  the  Debt 
Collection  Art  authorize  agencief  t:> 
di.sf  lose  information  about  debtors  in 
ordir  to  efffct  s.ilary  or  admini.strative 
ofr.s'i-is.  Agencies  must  pubhsh  routine 
uses  pjrsuanf  to  subsectiOTi  fbK3)  of  the 
Privacy  .Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Se<.^ions  5  and  10  of  the 
Debt  Collection  Act  will  comprise  the 
necessarj'  authority  to  meet  the  Privary 
Act's  'compatibi.'ify'  condition.  The 
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systems  of  records  described  above 
contain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

E.  Description  of  Computer  Matching 
Program:  VA,  as  the  source  agency,  will 
provide  DMDC  with  a  magnetic  tape 
which  contains  the  names  of  delinquent 
debtors  in  programs  VA  administers. 
Upon  receipt  of  the  computer  tape  file 
of  debtor  accounts,  DME)C  will  perform 
a  computer  match  using  all  nine  digits 
of  the  SSN  of  the  VA  file  against  a 
DMDC  computer  databa.se.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DoD. 
OPM.  OMB  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  Federal  employees  and 
military  members,  active  and  retired. 
Matching  records  ("hits'),  ba.sed  on  the 
SSN,  will  produce  the  member's  name, 
service  or  agency,  category  of  employee, 
and  current  work  or  home  address.  The 
hits  or  matches  will  be  furnished  to  VA. 
VA  is  responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with  VA's 
source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  VA  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  magnetic  computer  tape  provided 
by  VA  will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  by 
approximately  450.000  delinquent 
debtors. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reser\e 
and  Guard,  and  the  OPM  government- 
wide  Federal  civilian  records  of  current 
and  retired  Federal  employees. 

DMDC  will  match  the  SSNs  on  the  VA 
tape  by  computer  against  the  DMDC 
database.  Matching  records,  hits  based 
on  SSN's,  will  produce  data  elements  of 
the  individual's  name,  SSN,  service  or 
agency,  and  current  work  or  home 
address. 

F.  Inclusive  dates  of  the  Matching 
Program;  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 


receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  VA 
and  DoD,  the  matching  program  will  be 
in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  wTitten  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office.  Crystal  Mali  4. 
Room  920.  1941  Jefferson  Davis 
Highway.  Arlington,  VA  22202-4502. 
Telephone  (703)  607-2943. 

|FR  Doc.  94-7301  Filed  04-04-94;  8:45  am] 

BILUNC  CODE  SOWMM-F 


DEPARTMENT  OF  ENERGY 

Dawnbreaker,  Determination  of 
Noncompetitive  Financial  Assistance 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.7(b)(2).  it  intends  to  issue 
on  a  noncompetitive  basis  a  renewal  to 
Dawnbreaker,  Rochester,  New  York,  to 
continue  providing  training,  through 
individual  instruction,  to  recipients  of 
Small  Business  Innovation  Research 
(SBIR)  Program  Phase  II  awards.  The 
period  of  performance  for  the  renewal 
will  be  one  year.  The  estimated  cost  is 
$199,792. 

PROCUREMENT  REQUEST  NO.:  05- 
94ER80688.001. 

PROJECT  SCOPE:  This  grant  was  awarded 
September  15, 1989,  in  response  to  DOE 
Program  Solicitation  No.  DE-PS05- 
89ER80688.  and  was  renewed  on  March 
15,  1991,  and  December  15.  1992.  for  a 
second  and  third  year,  respectively.  The 
grantee  will  continue  to  provide 
assistance  to  recipients  of  SBIR  Phase  II 
awards  in  preparing  business  plans  and 
business  opportunity  presentations,  and 
in  presenting  these  materials  to 
potential  sponsors  in  a 
Commercialization  Opportunity  Forum. 
Each  company  will  also  be  provided 
with  several  contacts  of  prospective 
value.  A  secondary  objective  is  to  have 
these  same  companies  well  enough 


prepared  so  that  they  can  pursue 
cooperative  and  other  financial 
agreements  with  parties  outside  the 
Forum.  In  accordance  with  10  CFR 
600.7,  it  has  been  determined  that  the 
activity  to  be  funded  is  necessary  for  the 
satisfactory  completion  of  an  activity 
that  will  enhance  the  public  benefit 
derived  and  for  which  competition 
would  have  a  significant  adverse  effect 
on  completion  of  the  activity. 
Dawnbreaker  has  developed  an 
exclusive  capability  to  perform  the 
requisite  training,  both  through  its  prior 
experience  and  through  the  training 
methods  and  tools  developed  under  the 
initial  grant.  Also,  the  rights  to 
intellectual  property  developed  under 
this  project  pass  to  DawTibreaker  under 
the  regulations  which  apply  to  small 
business.  Eligibility  for  renewal  of  this 
award  is,  therefore,  restricted  to 
Dawnbreaker. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Samuel  J.  Barish,  SBIR  Program 
Manager,  U.S.  Department  of  Energy. 
Office  of  Energy  Research.  ER-16 
Washington.  DC  20585  (301)  903-2917. 

Issurd  in  Oak  Ridge.  TN.  on  March  24. 
1994. 
Peter  D.  Dayton, 

Director.  Procurement  and  Contracts  Division. 

Oak  Bidfie  Operations  Office. 

IFRDoc  94-81 19  Filed  4-4-94.  8  45  am] 

BILLING  CODE  6450-01 -M 


Financial  Assistance  Award,  Intent  To 
Award  a  Noncompetitive  Grant 

AGENCY:  Savannah  River  Operations 
Office.  DOE. 
ACTION:  Notice 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  renewal  research  grant 
to  the  South  Carolina  State  Uiiiversitv 
(SCSU).  300  University  Avenue,  NE,' 
Orangeburg,  South  Carolina.  The  grant 
entitled,  "Comparative  Effects  of  Carbon 
Dioxide  Enrichment  and  pH  Change  on 
Phyloplankton  Communities  in 
Savannah  River  Site  Carolina  Bay 
Restoration  Effects",  will  be  awarded  for 
a  two-year  project  period  at  a  DOE 
funding  level  of  5211,827.  Funds  of 
5105,342  will  be  awarded  for  the  first 
budget  period,  and  subject  to  the 
availability  of  funds,  the  remainder  will 
be  awarded  for  the  second  budget 
period.  Pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  of  the  DOE  Assistance 
Regulations  (10  CFR  part  600),  DOE  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  and  eligibility  for 
this  renewal  award  shall  be  limited  to 
SCSU. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Beth  OTlear,  Prime  Contracts  and 
Financial  Assistance  Branch,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office.  P.O.  Box  A,  Aiken, 
SC  29802,  Telephone:  (803)  725-1345. 
SUPPLEMENTARY  INFORMATION: 

Procurement  Request  Number:  09- 
Q4SR18049.001. 

Project  Scope:  Ehiring  the  past  four 
years,  SCSU  has  conduced 
phytopiankton  research  in  Carolina  Bay 
ecosystems  on  the  Savannah  River  Site. 
The  renewal  will  provide  a  better 
understanding  of  what  efTect  nutrient 
ennchnent  (fertilizing  during  wetlands 
restoration)  has  on  phytopiankton 
com.Ti unities  and  the  relative  use  of 
atmospheric  CO;  derived  from  in-situ 
decomposition  by  phj-toplanklon  in 
Carolina  bays. 

SCSU  is  a  Historically  Black 
University  and  falls  within  the  meaning 
and  intent  of  Executive  Orders  12320. 
12G77.  and  12876  pertaining  to  Federal 
assistance  to  Historically  Black  Colleges 
and  Universities  (HBCU).  The 
participation  of  HBCUs  in  federally 
supported  research  is  relatively  hmited. 
In  order  to  overcome  some  of  these 
limitations.  Executive  Orders  directed 
Federal  agencies  to  increase  the 
jjarticipation  of  HBCUs  in  federally- 
funded  programs  and  to  strengthen  their 
capabilities  to  provide  quality 
education.  This  award  represents  an 
effort  to  strengthen  the  HBCU 
community. 

DOE  has  determined  that  this  award 
to  SCSU  on  a  noncompetitive  basis  is 
appropriate. 

Issued  in  .^ikcn.  South  Carolina,  on:  Marth 
14,  1994. 

Robert  E.  Lynch, 

DOE  Savannah  River  Operations  Officf'.  Hrad 
of  Contracting  Activity  Dcsi^npr'. 
iTR  DfC.  9-5-8 ! 20  Filod  4-4-q4,  6  45  am| 
BILLINQ  CODE  »4KM>1-M 


Noncompetitive  Award  of  Financial 
Assistance;  University  of  Cincinnati/ 
American  Institute  for  Polhjtion 
Prevention 

AGENCY:  Dernrtmcnt  of  Energy 
ACDON:  Notice  of  Noncompptitivs 
Financial  Assistance  Award. 


SUMMARY:  The  Department  of  Enerj^y 
(DOE).  Chitago  Operations  Ofrice. 
through  the  Chicago  Support  Office, 
i'nnounces  that,  pursuant  to  DOE 
Financial  Assistance  Rulus  10  CFR 
600.14,  it  intends  to  award  a  grant  to  the 
University  of  Cincinnati/American 
Institute  for  Follutioa  Prevention 
(AIPP).  The  award  represents  the  first 
yt\Trof  an  anticipated  five  year 


relationship  between  DOE  and  AIPP, 
which  will  permit  DOE,  through  the 
Office  of  Industrial  Technology,  to 
particip>ate  substantively  in  the 
direction  of  the  Instituta  The  proposed 
grant  meets  the  criterion  for  acceptance 
of  an  unsolicited  apphcation  specified 
in  10  CFR  600.14(e)  in  that  the 
Institute's  application  has  been  found 
meritorious  and  the  proposed  project 
represents  a  unique  approach  which  is 
not  eligible  for  assistance  under  any 
current  or  planned  sohutation. 

The  projed  period  for  this  agreement 
is  April  15,  1994  through  March  31, 
1999.  An  award  of  $75,000  will  be  made 
for  the  budget  period  April  15, 1994 
through  March  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Atcheson.  U.S.  Department  of 
Energy,  Ofr\ce  of  Industrial 
Technologies,  Energy  Efficiency  and 
Renewable  Energ>',  1000  Independence 
Avenue,  SW.,  Washington,  DC  20.585, 
(202) 586-2366. 

Issued  i.n  Chicago,  IL,  on  March  23,  19'i4. 
Timotliy  S.  Crawford, 

Assii^tant  Monagt^r  for  Human  Hesounes  and 
Administration. 

[FR  Doc.  94-8118  File,]  4-4-94:  P. 45  .ir.il 
BtLUNG  CODE  M50-0V-M 


Energy  Information  Administration 

Anrterlcan  Statistical  Association 
Committee  on  Energy  Statistics;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 

,  Name^:  American  Statistical  Association's 
Committee  on  Enerj^i,-  Statistics,  a  utilized 
Federal  Advisory  Committee. 

Dateand  Time  Thursduy.  .April  21,  8:45 
a.m.-5;30  p.m.  Fridav,  April  22,  S30  a  m- 
12  15  3  m- 

Pijcc  Holiddv  Inn-Qipift,-!,  .^50  C  St'-ecf 
.SVVV.W.isliingtor.,  DC 

Cor.Uict  Ms.  R.T.'^e  N<:ii;^r,  EL^  Qir.irr.iUee 
LiHi'ion,  L.  S  Dtpartmfnt  of  Energy,  Ene  rgy 
Info.-tnauon  Adminislraticn,  EI-72, 
WV-,hie^t.>n,  DC  205&.S.  Telephone-  (202) 
2r)4-5-j07. 

R^rixisa  of  Coir.rr.ittfe:  To  ad  vis»!  the 
Df'partin«?nt  of  Energy.  Energy  Infonr.ation 
Adm::iM.-3lion  (EIA),  on  EIA  te(Jini',;il 
.s!-.ti~nc3l  is>-v:is  and  tn  enable  the  EIA  '.o 
ben.'fit  from  the  (>,!i  rnittce's  eupprtisp 
concerning  other  rnrrpy  st,itisfical  matfprs. 

TentatKe  Agenda 

Thiir.^it>y.  April  21,  19H-I 
A  Ojyr.ing  Remarks. 
B  \te  lor  Topics 

1.  Data  PrRsentation  aacf  Publication 
Re\iew. 

2.  Prtliminary  Estimates  of  Alternative 
Tr.^.^s^rtation  Fuels  and  Vehicles. 


3.  Uncertainty  aiwl  Reduced  Fonn  Modeh 
(Public  Comment) 

Friday.  April  22,  J  994 

A.  End-Use  Sectors — What  to  do  about 
inconsistent  definitions  and  inconsistent 
reporting  practices  for  different  eneigy 

sources. 

5.  .New  Developments  in  the  Short-Term 
Integrated  Forecasting  System  (STIFS). 
(Public  Comment) 

C  Topics  for  Future  Meetings. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairyierson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Ms.  Rene« 
Miller.  EI.A  Committee  Liaison,  at  the  address 
or  telepho.nc  number  listed  above  or  Mni. 
Antoinette  Martin  at  (202)  254-5409, 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
(room  1E;-290).  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586-6025. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Issued  at  Washington,  DC  on  March  31, 

1994. 

Marda  .Morris, 

Depu  ty  A  d-Asory  Committee  Management 

Officer. 

jFR  Doc.  94-8121  Filed  4-4-94;  8:45  am| 

BiLUMOCOOC  MSA-OV-M 


Federal  Energy  Regulatory 
Commission 


Pocket  No.  FA92-63-001,  et  al.J 

Public  Service  Company  of  Oklahoma, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

.Mrirrh  29.  1994. 

Take  notice  that  the  following  filings 
hove  bwn  made  with  the  Commission: 

1.  Public  Service  Company  of 
Oklahoma 

ID  «  i.rf  No.  FA92-63-0011 

Take  notice  that  on  December  6, 1993, 
Fublic  Se.-vice  Company  of  Oklahoma 
tendered  for  fi.ling  its  refund  report  in 
the  above-referenced  docket. 

Cc'm/7jenr  d^te:  April  12. 1994.  in 
acii^rd^nce  with  Standard  Faragrapb  E 
a'  the  end  of  this  notice. 

2.  Arizona  Public  Service  Company 

\?k'K  iet  No.  FA93-37-001J 

T.'ke  notice  that  on  March  13, 1994. 
Ar,2x»iia  Public  Service  Company 
lendt.-fd  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Ccmijif  nt  date:  April  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Northeast  Utilities  Service  GxnpaB; 
pocket  No.  E]t93-914-<X»f 

Take  notice  that  on  March  21, 1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  Letter 
Agreement  to  amend  the  Saies 
Agreement  with  Respect  to  Stice-of- 
SystemUnits  between  CL&P  and 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC)  dated 
January-  12,  1989  and  provide  for  an 
equal  Replacement  Sale  directly  to 
Littleton  Electric  Light  Department 
(Littleton),  an  MMWEC  participant. 

NUSCO  states  that  a  copy  of  this 
inform  jtion  has  been  mailed  to 
MMWEC  and  Littleton. 

Corr.rr.ent  date:  April  12.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

4.  Florida  Power  Corporation 

[Docket  No.  ER94-34-000i 

Take  notice  that  on  March  15, 1994, 
Florida  Power  Corporation,  tendered  for 
filing,  as  a  result  with  discussion  with 
Staff,  an  amendment  to  its  filing  in  this 
docket.  The  amendment  shows 
$40,927.46  in  Windemere  breaker  costs 
which  the  Company  has  collected  from 
Orlando  CoCen  Limited,  L.P.,  as  a 
contribution-in-aid-of-constructionbut 
agrees  to  refund  to  Orlando  CoGen,  with 
interest. 

Comment  date:  April  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Cleveland  Electric  Illiuninatiiig 
Company  Duquesne  Light  Company 
Ohio  Edison  Company  Pennsylvania 
Power  Company  The  Toledo  Edison 
Company 

[Docket  No.  ER94-570-0001 

Take  notice  that  on  March  21,  1994, 
The  Cleveland  Electric  Ilhiminating 
Company,  Duquesne  Light  Comjaeny, 
Ohio  Edison  Company,  Pennsy+vania 
Power  Company  and  The  Toledo  Edison 
Company,  tendered  for  filing  an 
amended  filing  to  the  filing  made 
December  29,  1993  in  this  docket  which 
proposed  changes  in  FERC  Electric 
Service  Rate  Schedules  Nos.  25,  21, 157. 
44  and  35,  respectively. 

The  amended  filing  was  made  to 
proxide  additional  explanation  of  the 
proposed  changes  in  these  rate 
schedules  as  requested  by  the  StafL 

The  proposed  changes  amend  the 
utilities'  CAPCO  Basic  Operating 
Agreement  to  uxiifonnly  require  the 
payment  of  invoices  at  specified  times, 
require  the  payment  of  interest  chai^ 
for  non-timely  payment  of  invoices. 
restrict  the  adjustment  of  invoices  after 
a  four-year  period,  and  toelimiaate 
provisions  and  references  involving  the 
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CAPCO  Coordinating  OfBce  whkh  was 
phased  out  during  1993.  The  proposed 
changes  are  intended  to  standardize 
billing  terms  and  conditions  in  the 
various  agreements  among  and  between 
the  member  of  utility  companies  of  the 
CPCO  Group. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Conunission  of  Ohio 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montaup  Electric  Company 

IDockpt  No.  ER94-696-0001 

Take  notice  that  on  March  21. 1994. 
Montaup  Electric  filed  a  supplement  in 
this  docket  providing  information 
requested  by  the  Rate  Filing  Staff 
concerning  the  nature  of  the  Card  Street 
line  use  rights  and  wheeling 
arrangements  upon  expiration  of  those 
rights. 

Comment  date:  April  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  State  Electric  and  Gas 
Corporation 

(Docket  No.  ER94-960-0001 

Take  notice  that  on  March  24. 1994. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  request 
with  the  Federal  Energy  Regulatory 
Commission  to  defer  action  on  NYSEG's 
Febniary  8, 1994  filing  in  this  docket. 
NYSEG's  filing  pertained  to  an 
agreement  between  NYSEG  and 
Baltimore  Gas  and  Electric  Company 
(BG&E).  which  provides  for  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  BGAE  and  BG&E  will 
purchase  from  NYSEG  either  electric 
generating  capacity  and  associated 
energy  or  energy  only  as  the  parties  may 
mutually  agree  from  time  to  time. 

NYSEG  states  that  it  served  by  mail 
copies  of  the  filing  upon  the  New  York 
State  Pubhc  Service  Commission,  the 
Maryland  Public  Service  Commission 
and  BG&E. 

Comment  date:  April  12,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Allegheny  Power  Service 
Corporation  on  Behalf ofWest  Penn 
Power  Company,  Monoagaliela  Power 
Company,  Ohio  Edison  Company  aad 
Pennsylvania  Power  Company 

(Docket  No.  ER94- 1064-0001 

Take  notice  that  on  March  21. 1994. 
Allegheny  Power  Service  Corpx>iatian. 
on  behalf  of  West  Penn  Power 


Company.  Monongahela  Power 
Company.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company,  filed  an 
Amendment  No.  13  to  the  Interchange 
Agreement  dated  October  17.  1968,  The 
parties  to  the  Interchange  Agreement 
request  changes  to  the  rates  charged  by 
the  parties  for  transactions  amongst 
themselves  and  other  companies  and 
systems  under  the  Schedules,  as  well  as 
changes  to  reorganize,  standardize  and 
update  language  used  in  those 
Schedules  and  throughout  the 
Interchange  Agreement. 

Copies  of  the  filing  were  ser\'ed  upon 
the  public  utility's  relevant  state  public 
regulatory  commission. 

Comment  date:  April  12.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ocean  State  Power  Con-pany 

(Docket  No.  ER94-t06a-000| 

Take  notice  that  on  March  21, 1994. 
Ocean  State  Power  (Ocean  State) 
tendered  for  fifing  the  following 
supplement  (the  "Supplement ")  to  its 
rate  schedules  with  the  Federal  Energy 
Regulatory  Commission  ("FERC"  or  the 
"Commission"): 

Supplement  No.  15  to  Rate  Schedule 
FERC  No.  4. 

This  filing  requests  approval  of  the 
assignment,  and  Ocean  State's 
acceptance  thereof,  by  Newport  Electric 
Corporation  (Newport)  of  all  of  its  rights 
and  obligations  under  its  unit  power 
agreement  (the  "Agreement")  with 
Ocean  State  to  Montaup  Electric 
Company  (Montaup).  On  March  27. 
1990.  Newport  became  a  wholly  owned 
subsidiary  of  Eastern  Utilities 
Associates  (EUA),  a  registered  pubhc 
utility  holding  company.  Newport 
intends  to  become  an  all-requirements 
customer  of  Montaup,  the  bulk-power 
supply  entity  of  the  EUA  system,  and 
has.  therefore,  assigned  all  of  its  rights 
and  obligations  under  the  Agreement  to 
Montaup,  such  assignment  to  become 
effective  on  the  FERC-allowed  effective 
date  for  Monfaup's  modified  all- 
requirements  wholesale  tariff,  filed  on 
March  21. 1994. 

Ocean  State,  pursuant  to  Section  10.6 
of  the  Agreement,  has  consented  to  the 
assignment  by  Newport  of  its  rights  and 
obligations  under  the  Agreement  to 
Montaup. 

Comment  dote:  April  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Boston  Edison  Company,  Blackstone 
Valley  Electric  Company  and 
Commonwealth  Electric  Company 

(Docket  No.  ER94-107O-0001 

Take  notice  that  on  March  21, 1994, 
Boston  Edison  Company,  Blackstone 
Valley  Electric  Company  and 
Commonwealth  Electric  Company  filed 
an  agreement  among  them  dated  August 
31. 1971  under  which  they  share  use 
rights  to  the  Massachusetts  and  Rhode 
Island  segments  of  a  345  kV 
transmission  line  which  extends  from  a 
point  on  the  Connecticut  Light  and 
Power  Company's  system  in  the  vicinity 
of  Willimantic,  Connecticut,  to  a  point 
on  the  Edison  system  in  the  vicinity  of 
West  Medway.  Massachusetts.  The 
agreement  was  supplied  to  the 
Commission  as  an  attachment  to  a 
Section  203  application  for  Federal 
Power  Commission  approval  of  a  sale  of 
a  20%  undivided  joint  ownership 
interest  in  the  Card  Street  line  by  Edison 
to  New  Bedford  Gas  &  Edison  Light 
Company  (Commonwealth's 
predecessor)  which  was  granted  by 
order  of  November  18, 1974  in  Docket 
No.  E-9022.  The  agreement  is  being 
tendered  for  filing  here  under  section 
205  of  the  Federal  Power  Act.  The 
parties  to  this  filing  request  that  the 
agreement  be  allowed  to  become 
effective  as  of  August  31, 1971  when  it 
was  executed  and  that  the  notice 
requirement  be  waived  to  permit  it  to 
become  effective  on  that  date. 

Comment  date:  April  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

[Docket  No.  ER94-1071-O001 

Take  notice  that  on  March  21, 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Supplement 
to  the  Long  Term  Power  Sale  Agreement 
(LTPSA)  Between  Portland  General 
Electric  Company  (PGE)  and  San  Diego 
Gas  &  Electric,  Fale-Safe  Rate  Schedule 
FERCNo.  1. 

Comment  date:  April  12. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Green  Mountain  Power  Corporation 

iDocket  No.  ER94-1073-OOO1 

Take  notice  that  on  March  22. 1994. 
Green  Mountain  Power  Corporation 
(GNIP)  tendered  for  filing  a  Service 
Agreement  and  Certificate  of 
Concurrence  for  Commonwealth 
Electric  Company  under  FERC  Electric 
Tariff  No.  2.  known  as  GMP's 
Opportunity  Transaction  Tariff  (Tariff). 
The  Service  Agreement  is  intended  to 
supersede  the  unexecuted  Service 
Agreement  for  Commonwealth  Electric 


Company,  identified  as  Rate  Schedule 
No.  17  under  GMP's  Electric  Tariff  No. 
2.  The  Service  Agreement  and 
Certificate  of  Concurrence  will  allow 
Commonwealth  Electric  Company  to 
enter  into  transactions,  including 
exchange  unit  transactions,  in 
accordance  with  the  Tariff.  No  terms  or 
conditions  of  the  Tariff  are  affected  by 
the  form  of  Service  Agreement. 

Comment  date:  April  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Company 

[Docket  No.  ER94-1074-000] 

Take  notice  that  on  March  22, 1994. 
New  England  Power  Company  (NEP). 
tendered  for  filing  an  amendment  to  its 
service  agreements  with  its  three  retail 
affiliates  under  NEP's  all-requirements 
tariff.  According  to  NEP,  the 
amendment  has  no  direct  or  immediate 
effect  on  rates.  Rather,  the 
Memorandum  to  Understanding  which 
forms  the  amendment  seeks  to 
cooidinate  review  of  NEP's  integrated 
resource  plan  by  the  three  state 
commissions  with  jurisdiction  over 
NEP's  retail  affiliates. 

Comment  date:  April  12.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER94-1075-000I 

Take  notice  that  on  March  22, 1994. 
Public  Service  Company  of  Colorado 
tendered  for  filing  a  notice  of 
cancellation  of  the  letter  agreement 
between  the  Colorado-Ute  Electric 
Association,  Inc.  and  the  Municipal 
Energy  Agency  of  Nebraska. 

Comment  date:  April  12,  1994,  in 
acoordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER-1 076-000] 

Take  notice  that  on  March  22.  1994. 
Public  Service  Company  of  Colorado 
tendered  for  filing  a  notice  of 
cancellation  of  its  existing  Rate         '^ 
Schedule  FERC  No.  57,  in  its  entirety, 
effective  May  1,  1994. 

Comment  date:  April  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER94-1 078-000] 

Take  notice  that  on  March  22, 1994. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  letter 
agieements  reflecting  SWEPCO's 


consent  to  the  assignment  of  certain 
rights  and  obligations  under  SWEPCO's 
contracts  with  Northeast  Texas  Electric 
Cooperative.  Inc.  (NTEC)  and  Tex-La 
Electric  Cooperative  of  Texas,  Inc.  (Tex- 
La).  Specifically.  NTEC  and  SWEPCO 
will  assign  certain  rights  and  obligations 
to  purchase  power  and  energy  from 
SWEPCO  to  East  Texas  Electric 
Cooperative.  Inc.  (ETEC). 

SWEPCO  requests  an  effective  date  for 
the  letter  agreements  the  later  of  April 
1, 1994  or  the  date  on  which  the 
Commission  accepts  for  filing  ETEC's 
currently  i>ending  initial  rate  schedules. 
Accordingly,  SWEPCO  seeks  waiver  to 
the  extent  necessary  of  the 
Commission's  notice  regulations.  The 
assignment  itself  will  not  occur  until 
ETEC  has  also  secured  approval  from 
the  Rural  Electrification  Administration. 

Copies  of  the  filing  were  served  on 
NTEC,  Tex-La,  ETEC  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  April  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PacifiCorp 

[Docket  No.  ER94-1 079-0001 

Take  notice  that  on  March  23. 1994, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Power  Sales  Agreement 
(Agreement)  between  PacifiCorp  and  the 
City  of  Redding.  California  (Redding) 
dated  October  19, 1993.  Under  terms  of 
the  Agreement,  t'acifiCorp  will  sell  to 
Redding  firm  capacity  and  energy  for 
the  period  of  June  1, 1994  through  May 
31,  2014.  PacifiCorp  requests  that  the 
effective  date  of  the  Agreement  be  June 
1.  1994. 

Copies  of  this  filing  were  supplied  to 
Redding,  the  Utah  Public  Ser\'ice 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  April  12. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Entergy  Power,  Inc. 

[Docket  No.  ER94-1 080-000] 

Take  notice  that  on  March  23. 1994. 
Entergy  Power.  Inc.  (Entergy  Power), 
tendered  for  filing  a  unit  power  sale 
agreement  between  Entergy  Power  and 
East  Texas  Electric  Cooperative,  Inc. 
Entergy  Power  requests  waiver  of  the 
Commission's  cost  support 
requirements  under  §§  35.12  or  35.13  of 
the  Commission's  Regulations,  to  the 
extent  they  are  otherwise  applicable  to 
this  filing. 


Comment  date:  April  12.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Edison 
Company 

(Docket  No.  ER94-10aT-0O0l 

Take  notice  that  on  March  23,  1994, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  as  an  initial 
rate  schedule,  tha  following  agreeme.^t. 
executed  on  March  16,  1994,  by  the 
respective  parties: 

Edison— SDG&E  Syhmnr— SONGS  Firm 
Transmission  S«n'k;e  Agrsemfnt 
[Agreement)  Bctv"<'en  StxiihtTnCaliforr.ia 
Edison  Corr.pany  and  San  Diego  Gds  & 
Electric  Company 

The  Agreement  contains  the  terms 
and  conditions  whereby  Edison  shall 
provide  firm  bidirtctional  transmission 
service  between  Sylmar  Switching 
Station  and  the  San  Onofre  Nuclear 
Generating  Station,  in  amounts  varying 
between  40  and  60  MW,  during 
speafied  months  for  the  years  1994- 
1996. 

Copies  of  this  fihng  were  s-jn-ed  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Corr.ment  date:  April  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Arizona  Public  Service  Company 

(Docket  Nkk  ER94-1083-00Of 

Take  notice  that  on  March  23,  1994, 
Arizona  Public  Ser.ice  Company  (APS) 
tendered  for  filing  revised  Exhibit  A  to 
the  Wholesale  Power  Supply  Agree.Tient 
(Agreenvent)  between  AFS  and  the 
United  States  of  America,  Bureau  of 
Indian  Affairs  on  behalf  of  the  San 
Carios  Indian  Irrigation  Project  (SCIIP) 
(.\PS-FERC  Rate  Schedule  No.  201). 

Comment  dofe.  April  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kansas  City  Power  &  Light 
Company 

I  Docket  No.  ES94-19-OOC1 

Take  notice  that  on  March  23, 1994, 
Kansas  City  Power  &  Light  Company 
filed  an  apphcation  unoer  section  204  of 
the  Federal  Power  Ac:  seeking 
P-Lithorization  to  issue  not  more  than 
S750  million  of  short-term  d«bt 
insL-umcnts  on  or  before  hine  30,  1996, 
with  a  final  maturity  date  no  later  than 
June  30,  1997. 

Comment  date:  April  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  b«  heard  or 
to  protest  said  filing  should  file  a 


Federal  Regiter  /  Vol  59.  No.  65  /  Tuesday.  April  5.  1994  /  Notices 


15901 


motion  to  intervene  or  protest  with  the 
Federa)  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  fiied  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
dete.rmining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vtath  the 
Ccmmission  and  are  available  for  pubHc 
inspection. 
Lois  D.  Casheil. 
Secretary. 

[FR  Doc.  94-,S096  Filed  4-4-94;  8:4S  ami 
BH.UMQ  CODC  8T17-01-P 


Project  No&  2239-004,  ct  at] 

Hydroetectric  AppJicatlons;  Tomahawk 
Power  &  Pulp  Company,  et  at; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection; 

la.  Tyjye  of  Application:  New  license. 

b.  Froject  No.:  2239-004. 

c.  Date  Filed:  July  31,  1991. 

d.  Applicant:  Tomahawk  Power  & 
Pulp  Company. 

e.  Same  of  Project:  Kings  Dam  Project. 

f.  Location:  On  the  Wisconsin  River, 
Lincoln  County,  Wisconsm. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-«25(r). 

h.  Applicant  Contact:  Mr.  John  L. 
Laughiin,  Tomahawk  Power  &  Pulp 
Company,  610  Jack.son  Street.  Wausau. 
Wl  54401,  (715)  453-5376. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

).  Deadline  Date:  See  pera^aph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  was  previously  noticed  as 
ready  for  environmental  analvsis. 
Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  entrainment  were  not 
solicited,  however,  becau,se  we  had  not 
decided  on  whether  the  data  and  results 
from  the  entraiiunent  studies  completed 
for  the  Rothschild  Project  No.  2212. 
Centralia  Project  No.  2255.  and 
Wisconsin  River  Division  Project  No. 
2590  could  be  extrapolated  to  an 
environmental  analysis  of  this  project. 
We  have  determined  that  the  data  and 
results  for  the  three  other  projects  can 


be  extrapolated  to  this  project. 
Therefore,  we  now  request  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  fentrainment  for  this  projecL 

L  Description  of  Project:  The  project 
structures  consist  of  earth  dikes,  a 
powerhouse,  and  a  Taintor  gate 
spillway.  Earth  dikes  on  each  side  of  the 
concrete  powerhouse/spillway 
stnjcture.  constrjcted  of  poorly  graded 
sands  and  gravelly  sands,  are  up  to  30 
feet  high  and  have  a  total  length  of  1,190 
feet.  The  190.6  foot  wide  powurbouse/ 
spillA^ay  slruciure  includes  Lhree  20- 
foot-wide  by  IS-foot-hlgh  Taintor  gales 
and  four  22.5-foot-wide  intake  bays. 
Three  of  the  intakes  are  equipped' with 
twin  horizontal  turbines  (two  are 
con.'^ected  to  !i00-Kw  generators).  The 
fourth  intake  is  equipped  with  a  vertical 
turbine  connected  to  a  300-Kw 
generator.  The  applicant  proposes  to 
add  an  800-Kw  gene.-atcr  to  the  third 
twin  horizontal  turbine.  At  the  normal 
project  headwater  elevd:ion  of  1,458.4 
feet,  the  resen'oir  surface  area  is  1.420 
acres  and  the  storage  vohime  is  18.200 
acre  feet.  Normal  head  on  the  turbines 
is  23  feet. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  sale  to  Wsconsin  Public  Ser\jce 
Corporation. 

n.  This  Notice  AJso  Consists  of  the 
Following  Standard  Faragrcphs:  A4  and 
D«, 

o.  Availabh  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NT.,  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  a'lso 
available  for  inspection  and 
reproduction  at  tomahawk  Powi?r& 
Pulp  Company,  610  Jackson  Stn  et, 
Wausau,  Wl  54401 .  (715)  453-5376. 

2a.  Type  of  Application.  New  rriajor 
license  (>  5MvV). 

b.  Pro/erf  No  :  2256-001 . 

c.  DateFilfd:  July  26,  1991. 

d.  App//corrf.  Consolidated  Water 
Power  Compiany. 

e.  Name  of  Project:  Wisconsin  Rapids. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp,  Consolidated  Water  Power 
Company.  231  First  Avenue  North.  P.O. 
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Box  8050.  Wisconsin  Rapids,  WI  54495. 
(715) 422-3073. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  see  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  was  previously  noticed  as 
ready  for  environmental  analysis. 
Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  entrainment  were  not 
solicited,  however,  because  we  had  not 
decided  on  whether  the  data  and  results 
from  the  entrainment  studies  completed 
for  the  Rothschild  Project  No.  2212. 
Centralia  Project  No.  2255,  and 
Wisconsin  River  Division  Project  No. 
2590  could  be  extrapolated  to  an 
environmental  analysis  of  this  project. 
We  have  determined  that  the  data  and 
results  for  the  three  other  projects  can 
be  extrapolated  to  this  project. 
Therefore,  we  now  request  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  for  this  project. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  dam  which  has  a  total  length  of  about 
6.136  feet  and  is  comprised  of  (a)  an 
earth  dike  which  has  a  length  of  3.000 
feet  and  a  height  of  about  9  feet;  (b) 
three  sections  of  masonry  gravity  wall 
which  have  lengths  of  1,024  feet.  138 
feet,  and  386  feet  and  a  maximum 
height  of  about  20  feet;  (c)  three  sections 
of  concrete  gravity  wall  which  have 
lengths  of  105  feet.  220  feet,  and  450 
feet  and  heights  ranging  from  22  to 
about  40  feet;  (d)  three  gated  spillways, 
one  which  has  a  length  of  355  feet  and 
contains  ten  30-foot-wide  by  15-foot- 
high  Taintor  gates,  one  which  has  a 
length  of  252  feet  and  contains  six  34- 
foot-wide  by  13.75-foot-high  Taintor 
gates,  and  one  which  has  a  length  of  130 
feet  and  contains  three  30-foot-wide  by 
12.5-foot-high  Taintor  gates;  and  (e)  a 
powerhouse  with  a  length  of  76  feet;  (2) 
a  reservoir  with  a  surface  area  of  about 
455  acres,  a  storage  capacity  of  about 
4,660  acre-feet  (AF),  and  a  normal 
maximum  water  surface  elevation  of 
1.011.3  feet  mean  sea  level  (msi);  (3)  a 
main  powerhouse  constructed  of  brick 
and  steel  with  dimensions  of  76.0  feet 
by  59.8  feet,  equipped  with  two  vertical 
shaft  Francis  turbine-generator  units 
which  have  a  total  rated  capacity  of 
4.680  kilowatts  (k\V),  a  combined 
maximum  hydraulic  capacity  of  2.200 
cubic  feet  per  second  (cfs),  and  a  net 
head  of  30  feet;  (4)  a  second  powerhouse 
located  on  the  lower  floor  of  a  grinder 
building,  which  is  integral  with  a 
masonry  wall  section  of  the  dam  and 
has  dimensions  of  184  feet  by  57  feet, 
and  which  is  equipped  with  eight 


horizontal  Francis  turbines,  which  have 
an  aggregate  hydraulic  capacity  of  2,400 
cfs  aod  a  head  of  30  feet,  and  which  are 
connected  to  sjTichronous  motors  which 
have  a  total  rated  capacity  of  4,430  kW; 
(5)  a  220-foot-wide  tailrace  channel 
which  is  located  immediately 
downstream  of  the  powerhouse  and 
grinder  building;  (6)  a  substation;  and 
(7)  appurtentant  facilities. 

Tnie  Apphcant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  However,  the  Applicant  is 
prop>osing  to  include  the  eight 
synchronous  motors,  which  are 
connected  to  the  eight  horizontal 
turbines,  as  a  part  of  the  project.  The 
Applicant  estimates  the  average  annual 
generation  would  be  53.6  GWh  and 
owns  all  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
July  31, 1993,  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $1,123,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
Consolidated  Papers,  Inc.,  primarily  in 
the  adjoining  Wisconsin  Rapids  mill. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Consolidated  Water 
Power  Company,  231  First  Avenue 
North,  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495,  (715)  422-3073. 

3a.  Type  of  Application:  New  major 
license. 

b.  Project  S'o.:  2291-001. 

c.  Date  Filed:  July  29, 1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Port  Edwards. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 
Grund.  Nekoosa  Papers  Inc.,  100 
Wisconsin  River  Drive.  Port  Edwards, 
WI  54469, (715)  887-5481. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  see  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  was  previously  noticed  as 
ready  for  environmental  analysis. 


Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  entrainment  were  not 
solicited,  however,  because  we  had  not 
decided  on  whether  the  data  and  results 
from  the  entrainment  studies  completed 
for  the  Rothschild  Project  No.  2212. 
Centralia  Project  No.  2255.  and 
Wisconsin  River  Division  Project  No. 
2590  could  be  extrapolated  to  an 
environmental  analysis  of  this  project. 
We  have  determined  that  the  data  and 
results  for  the  three  other  projects  can 
be  extrapolated  to  this  project. 
Therefore,  we  now  request  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  for  this  project. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
1,215  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  524.6 
feet,  a  height  of  about  16  feet,  crest 
elevations  of  960.06  and  960.49  feet 
mean  sea  level  (msl),  and  which  is 
surmounted  by  3.3  foot-high 
fiashboards;  (b)  a  gated  spillway  section 
which  has  a  length  of  190  feet,  and 
which  contains  three  17.5-foot-high  by 
30-foot-wide  and  two  14-fool-high  by 
20-feet-wide  Taintor  gates  which  have 
sill  elevations  of  947.7  feet  and  950.74 
feet  msl.  respectively;  (c)  an  emergency 
timber  crib  spillway  capped  with 
concrete  which  has  a  total  length  of 
238.7  feet  and  crest  elevations  of  963.83 
feet  and  963.97  feet  msl;  (d)  a  timber 
crib  guard  lock  section  with  a  length  of 
184  feet  located  at  the  entrance  of  the 
forebay  charmel;  and  (e)  nonoverflow 
abutment  sections;  (2)  a  reservoir  with 
normal  pool  elevation  of  963.3  feet  msl, 
a  surface  area  of  150  acres,  and  a  length 
of  about  one  mile;  (3)  a  forebay  channel 
that  extends  approximately  one  mile 
from  the  guard  lock  section  of  the  dam 
to  the  powerhouse;  (4)  an  existing  166- 
foot  by  129-foot  powerhouse  located  at 
the  end  of  the  forebay  channel  and 
discharging  into  the  Wisconsin  River, 
and  which  contains  eight  fiumes  and 
five  turbine/generator  units — four  are 
horizontal  "camel-back"  turbines  and 
one  is  a  vertical  Francis  unit — with  a 
combined  nameplate  rating  of  3,592 
kilowatts  (Kw).  an  average  head  of  17.5 
ft;et.  and  a  total  hydraulic  capacity  of 
3.124  cubic  feet  per  second  (cfs);  and  (5) 
appurtenant  facilities. 

The  project  would  have  no 
switchyard,  switchgear.  or  transmission 
line  included  in  the  project  facilities. 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 


licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
19.7  Gwh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  pov^er 
for  industrial  use  by  the  applicant. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Parnoraphs:  A4  and 
D9. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Nekoosa  Papers  Inc., 
100  Wisconsin  River  Drive,  Port 
Edwards,  WI,  54469,  (715)  887-5481. 

4a.  Type  of  Application:  New  major 
license 

b.  Project  No.:  2292-001. 

c.  Date  Filed:  July  29,  1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Nekoosa. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 
Grund,  Nekoosa  Papers  Inc..  100 
Wisconsin  Pjver  Drive.  Port  Edwards, 
WI  54469,  (715)887-5481. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

).  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
tiling  and  was  previously  noticed  as 
ready  for  environmental  analysis. 
Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  entrainment  were  not 
solicited,  however,  because  we  had  not 
decided  on  whether  the  data  and  results 
from  the  entrainment  studies  completed 
for  the  Rothschild  Project  No.  2212. 
Centralis  Project  No.  2255,  and 
Wisconsin  River  Division  Project  No. 
2590  could  be  extrapolated  to  an 
environmental  analysis  of  this  project. 
We  have  determined  that  the  data  and 
results  for  the  three  other  projects  can 
be  extrapolated  to  this  project. 
Therefore,  we  now  request  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  for  this  project. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
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1,075  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  638.2 
feet,  a  height  of  about  21  feet,  crest 
elevations  of  942.01  and  942.41  feet 
mean  sea  level  (msl),  and  which  is 
surmounted  by  4.1  foot-high 
flashboards;  (b)  a  12-foot-long 
nonoverflow  section  between  the  timber 
crib  spillway  and  the  gated  spillway;  (c) 
a  gated  spillway  section  which  has  a 
length  of  1 10  feet  and  contains  three 
17.5-foot-high  by  30-foot-wide  Taintor 
gates  with  a  sill  elevation  of  930.11  feet 
msl:  (d)  a  nonoverflow  reinforced 
concrete/sheet  pile  wall  section  about 
30  feet  long  located  between  the  gated 
spillway  and  the  powerhouse;  (e)  a  146- 
foot-long  powerhouse;  (f)  a  wafer- 
retaining  wall  or  bulkhead  located 
upr,tream  of  the  paper  mill  which  has  a 
length  of  about  40  feet;  and  (g) 
nonoverflow  abutment  sections;  (2)  a 
reservoir  with  a  normal  pool  elevation 
of  ?i46.3  feet  msl,  a  surface  area  of  400 
acres,  and  a  length  of  about  3  miles:  (3) 
a  146-foot-long  by  97.7-foot-wide 
powerhouse  which  contains  seven 
flumes  and  five  turbine/generating 
units — three  are  vertical  Francis 
turbines  and  two  are  horizontal  "camel- 
back'  units— with  a  combined 
ncmeplate  rating  of  3.780  kilowatts 
(Kw).  an  average  head  of  21  9  feet,  and 
a  total  hydraulic  capacity  of  3.225  cubic 
feet  per  second  (cfs);  and  (4) 
appurtenant  facilities. 

The  project  would  have  no 
switchyard,  switchgear,  or  transmission 
line  included  in  the  project  facilities. 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
27.3  Gwh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  I^iblic  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington.  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 


reproduction  at  Nekoosa  Papers  Inc., 
100  Wisconsin  River  Drive,  Port 
Edwards.  WI,  54469,  (715)  887-  5481. 

5a.  Type  of  Application:  Nev/  license. 

h.  Project  No.:  2342-005. 

c.  Date  filed:  December  23,  1991. 

d.  Applicant:  PacifiCorp  Electric 
Operations. 

e.  Name  of  Project:  Condit 
Hydroelectric  Project. 

f.  Location:  On  the  White  Salmon 
River,  a  tributary  of  the  Columbia  River, 
in  Skamania  and  Klickitat  Counties, 
Washington,  near  the  town  of  White 
Salmon.  The  project  does  not  affect 
lands  of  the  United  States. 

g.  Filed  Pursuant  To:  Federal  Power 
Act,  16  use  791(a>-825(r). 

h.  Applicant  Contact: 
Stanley  A.  DeSousa,  Director,  Hydro 

Resources,  PacifiCorp  Electric 

Operations,  920  SW.  Sixth  Avenue. 

Portland,  OR  97204.  (503)  464-5343. 
Thomas  H.  Nelson,  Stoel  Rives  Holey 

Jones  &  Grey,  Standard  Insurance 

Center.  900  SW.  Fifth  Avenue. 

Portland,  OR  97204-1268,  (503)  294- 

9281. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  Sixty  days  from  the 
issuance  date  of  this  notice. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  DIG. 

1.  Description  of  Project:  The  existing 
project  would  consist  of;  (1)  A  125-foot- 
high,  471-foot-long  concrete  gravity 
dam,  at  crest  elevation  297.5>  feet;  (2)  a 
250-foot-wide  spillway  consisting  of  10- 
feet-high  flashboards,  five  10-feet  by  10- 
feet  radial  gates,  and  two  slide  gates,  6 
feet  by  12  feet  and  6  feet  by  14  feet;  (3) 
the  92-acre  Northwestern  Lake  with  a 
gross  storage  capacity  of  1,300  acre-feet, 
but  will  have  a  usable  storage  of  615 
acre-feet,  with  a  surface  elevation 
between  294.8  and  290  feet;  (4)  an 
intake  structure;  (5)  a  13.5-foot- 
diameter,  5,100-foot-long  woodstave 
flowline;  (6)  a  40- foot-diameter,  45-foot- 
high  reinforced  concrete  surge  tank, 
consisting  of  an  ungated  overflow  vent 
and  overflow  spillway,  discharging 
project  flows  back  into  the  river 
upstream  of  the  powerhouse;  (7)  two  9- 
foot-diameter,  650-foot-Iong  penstocks, 
one  steel  and  one  woodstave;  (8)  a  150- 
foot-long,  75-foot-wide  concrete 
powerhouse  containing  two  generating 
units  with  a  combined  capacity  of 
14,700  Kw;  (9)  a  350-fool-long  concrete- 
lined  tailrace  channel,  to  be  modified; 
(10)  a  switchyard;  (11)  a  69-Kv.  230- 
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foot-long  transmission  line;  and  (12) 
related  facilities. 

The  average  annual  energy  presently 
generated  at  the  site  is  77,850  Mwh. 

The  licensee  proposes  to  upgrade  the 
existing  generating  units,  exciters, 
associated  equipment,  increasing  the 
generating  units  by  1.100  Kw. 

The  existing  project  along  with  the 
proposed  additions  and  modifications 
would  increase  the  installed  capacity  to 
15,800  Kw.  and  the  average  annual 
generation  to  86.510  Mwh. 

m.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraph ;  D 1 0. 

o.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street.  NE.,  room  3104,  Washington,  DC 
20426.  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

6a.  Type  of  Application:  Subsequent 
license. 

b.  Project  No.:  2476-001. 

c.  Date  Filed:  December  19.  1991. 

d.  /tppyicanf;  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Jersey  Hydro 
Project. 

f.  Location:  On  the  Tomahawk  River 
in  Lincoln  County.  Wisconsin. 

g.  Filed  Pursuant  To:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  A. 
Krueger,  Senior  Vice  President, 
Wisconsin  Public  Ser\'ice  Corporation. 
700  North  Adams,  P.O.  Box  19002. 
Green  Bay,  WI  54307,  (414)  433-1598. 

i.  FEHC  Contact:  Mike  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  was  previously  noticed  as 
ready  for  environmental  analysis. 
Comments,  recommendations,  terms 
and  conditions,  or  prescriptions 
pertaining  to  e.Ttrainment  were  not 
solicited,  however,  because  we  had  not 
decided  on  whether  the  data  and  roswlts 
from  the  entrainment  studies  completed 
for  t.he  Rothschild  Project  No.  2212. 
Cenlralia  Project  No.  2255,  and 
Wisconsin  River  Division  Project  No. 
2590  could  be  e.xtrapolated  to  an 
environmental  analysis  of  this  project. 
We  have  determined  that  the  data  and 
results  for  the  three  other  projects  can 
be  extrapolated  to  this  project. 
Therefore,  we  now  request  comments, 
recommendations,  terms  and 


conditions,  or  prescriptions  pertaining 
to  entrainment  for  this  project. 

1.  Description  of  Project:The  project 
as  licensed  consists  of  the  following:  (1) 
Two  existing  earthen  dikes.  330  feet 
long  and  261  feet  long;  (2)  an  existing 
concrete  sluiceway  and  Taintor  gate 
section  about  34  feet  high  and  148  feet 
long,  containing  (a)  a  9  foot  by  5.5  foot 
sluice  gate,  and  (b)  four  steel  Taintor 
gates,  30  feet  by  12  feet;  (3)  an  existing 
reservoir  with  a  surface  area  of  709  acrts 
and  a  total  volume  of  1,794  acre- feet  at 
the  norma!  maximum  surface  elevation 
of  1,450.00  NGVT);  (4)  an  existing 
concrete  powerhouse.  62  feet  long,  26 
feet  wide  and  16  feet  high,  containing: 
(a)  Three  vertical  Francis  turbines  with 
a  combined  hydraulic  capacity  of  568 
cfs.  manufactured  by  S.  Morgan  Smith 
and  rated  at  180  hp.  250  hp  and  262  hp, 
and  (b)  three  generators  rated  at  120  Kw, 
192  Kw  and  200  Kw  for  a  total  of  512 
Kw;  (5)  and  existing  appurtenant 
facilities.  No  changes  are  being 
proposed  for  this  subsequent  license. 
The  applicant  estimates  the  average 
annual  generation  for  this  project  would 
be  2,868  Mwh.  The  dam  and  existing 
project  facilities  are  owned  by  the 
applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
DlO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E.,  Room 
3104,  Washington,  D.C.,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Public 
Service  Corporation,  700  North  Adams, 
Green  Bay,  WI  or  calling  (414)  433- 
1288. 

7a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  1 1 460-000. 

c.  Date  Fi/fd:  Febmnry  14,  1994. 

d.  Applicant:  San  Diego  County  Water 
Authority. 

a  Name  of  Project:  0!ivenhain/Lake 
Hoc^ges  Pumped  Storage  Water  Power 
Project. 

f.  Loraf/on;  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  on  Lake  Hodges,  a 
reservoir  on  the  San  Dieguito  River,  near 
the  town  of  Del  Dios,  in  San  Diego 
County.  California.  T13S.  R3W  and 
T13W.  R2W. 

g.  Filed  Pursuant  To:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Kenneth 
Steele,  Project  Manager,  San  Diego 
Countv  Water  Authority.  3211  Fifth 
Avenue,  San  Diego.  CA  92103-4135. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827, 

j.  Comment  Date:  May  11,  1994. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  the  320-foot-high 
Olivenhain  dam  forming  a  200-.-icre 
upper  reservoir;  (2)  a  4,000-foot-iong 
water  conveyance  system  including 
tunnels,  penstocks,  and  a  vertical  shaft; 
(31  a  powerhouse  containing  four 
generating  units  with  a  total  installed 
capacity  of  500  MW;  (4)  the  city  of  San 
Diego's  existing  130-foot-high  Lake 
Hodges  dam  and  1,200-acre  Lake 
Hodges  Reservoir  ser\'ing  as  a  lower 
reservoir;  (5)  a  3.3-mile-long 
transmission  line;  and  (6)  appurtenant 
facilities.  No  new  access  roads  will  be 
needed  to  conduct  the  studies. 

1.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A5.  A7. 
A9,  AlO,  B,  C.  andD2. 

8a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  11461-000. 

c.  Date  Filed:  Februar>-  17. 1994. 

d.  App/iconf.  Fremont  Irrigation 
Company. 

e.  Name  of  Project:  Mill  Meadow 
Hydropower  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  and  partially  within  the 
Fishlake  National  Forest,  on  the  . 
Fremont  River,  in  Wajme  County,  UT. 
T27S,  R3E. 

g.  Filed  Pursuant  To:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Devon  Nelson, 
President,  Fremont  Irrigation  Company. 
P.O.  Box  246,  Loa.  UT  84747.  (801)  836- 
2860. 

i.  FERC  Contact:  Mt.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  May  11, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  applicant's  existing  115-foot-high 
Mill  Meadow  dam  and  160-acre  Mill 
Meadow  Reservoir,  (2)  a  9,000-foot-long 
penstock;  (3)  a  powerhou.se  containing 
one  generating  unit  with  an  mstalled 
cipacity  of  1,500  Kw;  (4)  a  0.6-mile-long 
iran>-mission  line  interconnecting  with 
an  exi:^ting  Garkane  Power  Associate's 
transmission  line;  and  (5)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

1.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A2,  A7, 
A9.A10,  B.C.  andD2. 

9a.  Type  of  Application:  Minor 
License. 


b.  Project  No.:  10856-002. 

c.  Date  Filed:  April  30,  1993. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Au  Train 
Hydroelectric  Project. 

f.  Location:  On  the  A u  Train  River, 
near  the  Town  of  Au  Train,  Alger 
County,  Michigan. 

g.  Filed  Pursuant  To:  Federal  Power 
Act  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Clarence  R. 
Fisher,  Upper  Peninsula  Power 
Company,  P.O.  Box  130,  600  Lakeshore 
Drive,  Houghton,  Ml  49931-0130,  (906) 
487-5000. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The 
constructed  project  consists  of  the 
following  features:  (1)  An  existing  dam 
38  feet  high  and  1,500  feet  long;  (2)  an 
existing  reservoir  with  a  storage 
capacity  of  12,342  acre-feet  and  a 
surface  area  of  approximately  1.557 
acres;  (3)  an  existing  2.516-foot-long,  5- 
foot,  6-inch-diameter  penstock;  (4)  an 
existing  powerhouse  containing  two 
turbine-generating  units  having  a  total 
generating  capacity  of  1,440  kilowatts; 
(5)  an  existing  2,36o-volt,  2,500-foot- 
long  transmission  line;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
net  generation  would  be  5,778 
megawatthours.  The  owner  of  the  dam 
is  the  Upf)er  Peninsula  Power  Company. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Clarence  R.  Fisher, 
P.O.  Box  130,  600  Lakeshore  Drive, 
Houghton,  MI  49931-0130,  at  (906) 
487-5000. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  Environm.ental  Assessment  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
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construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  tnat  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  bene'icial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  for  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 


basin.  Documentation  should  include, 
but  not  limited  to:  How  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and.  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  assessment  should  be 
filed  by  the  deadline  date. 

10a.  Type  of  Application:  Change  in 
land  rights. 

b.  Project  No.:  2413-026. 

c.  Date  Filed:  December  22. 1993. 

d.  Name  of  Project:  Wallace  Project. 

e.  Project  Licensee:  Georgia  Power 
Company. 

f.  Location:  Lake  Oconee  on  the 
Oconee  River  in  Putnam  and  Greene 
Counties,  Georgia. 

g.  Filed  Pursuant  To:  Section  23(b)  of 
the  Federal  Power  Act. 

h.  Licensee  Contact:  Georgia  Power 
Company.  Attn:  Larry  Wall,  333 
Piedmont  Avenue— 16th  Floor,  Atlanta, 
GA  30308,  (404)  526-2054. 

i.  FERC  Contact:  Jon  Cofrancesco, 
(202) 219-2650. 

j.  Comment  Date:  May  2,  1994. 

k.  Description  of  Project:  Georgia 
Power  Company  has  filed,  for 
Commission  approval,  a  request  to 
transfer  to  Reynolds  Plantation  a  parcel 
of  land  of  approximately  557.62  acres  in 
exchange  for  a  parcel  owned  by 
Reynolds  Plantation  that  is 
approximately  421.48  acres.  Both 
parcels  are  located  adjacent  to  Lake 
Oconee.  Georgia  Power  Company  will 
have  a  20-foot-wide  access  easement 
across  both  parcels  and  a  conser\'ation 
easement  across  the  557.62-acre  parcel. 
The  557.62-acre  parcel  is  designated  for 
a  future  state  park.  The  exchange  will 
include  the  transfer  of  this  designated 
use  to  the  421.48-acre  parcel. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
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application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(bKl)  and  (9)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION '. 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
IX  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 


recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108.  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  2, 
1994  for  Project  Nos.  2239-004,  2256- 
001,  2291-  001  and  2292-001).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  11, 1994  for 
Project  No.  2239-004;  June  16, 1994  for 
Project  Nos.  2256-001,  2291-001  and 
2292-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 


Order  No.  533  issued  May  8, 1991.  56 
FR  23108.  May  20. 1991)  that  all 
comments,  recommendations,  tenns  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  2. 
1994  for  Project  Nos.  2342-005.  2476- 
001  and  10856-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  17, 1994  for 
Project  No.  2342-005;  June  11. 1994  for 
Project  No.  2476-001;  and  June  16.  1994 
for  Project  No.  10856-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  caus«  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydrof)ower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
fiUng  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  March  30. 1994.  Washington,  DC 
LoisaCaoheU, 
Secretary. 
IFR  Doc.  94-8086  Filed  4-4-94;  8:45  am) 

BILUNQ  COOC  •717-ei-P 
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[Doclwt  Na  CP89-471-00q 

Mobile  Bay  Pipeflne  Co.;  Petition  To 
Amend 

March  30, 1994. 

Take  notice  that  on  March  24, 1994, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay).  600  Travis  Street.  P.O.  Box  1478. 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP89-471-008  a  petition  to 
amend  the  orders  issued  June  25,  1991 
and  July  23, 1991.  as  amended." 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  a  request  to  increase  the 
operating  pressure  of  Mobile  Bay's 
pipeline  facilities  located  in  the  vicinity 
of  Mobile  Bay,  Alabama,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Mobile  Bay  requests  authority  to 
increase  the  operating  pressure  of  its 
system  from  800  to  892  psig.  Mobile  Bay 
states  that  this  increase  in  operating 
pressure  will  not  result  in  an  increase  of 
the  pipeline's  design  capacity.  Mobile 
Bay  states  that  its  maximum  operating 
pressure  (MOP)  was  originally-based  on 
the  assumption  that  the  maximum 
pressure  delivered  into  Koch  Gateway 
Pipeline  Company's  (Koch  Gateway) 
system  would  be  700  psig.  Mobile  Bay 
states  that,  at  this  time,  the  MOP  of 
Koch  Gateway's  transmission  line  at  the 
Mobile  Bay  interconnect  is  780  psig  and 
that  it  is  necessary  for  Koch  Gateway  to 
operate  at  780  psig  in  order  to  move  the 
Mobile  Bay  volumes  out  of  the  area. 
Mobile  Bay  states  that  utilizing  this 
pressure  as  the  downstream  pressure  on 
Mobile  Bay.  pressure  drop  calculations 
result  in  892  psig  as  the  MOP  necessary 
to  move  Mobile  Bay's  design  capacity  of 
600  Mmcf  of  natural  gas  per  day. 

Mobile  Bay  states  that  it  is  incapable 
of  creating  additional  pressure  above 
that  provided  by  its  sources,  that  it  has 
no  compression  facilities  on  its  system 
and  that  this  filing  does  not  propose  to 
add  any  facilities.  Mobile  Bay  states  that 
the  pressure  on  the  system  is  dependent 
upon  the  discharge  pressures  of  the 
three  processing  plants  and  other 
connected  supply  facilities  and  that  it 
can  only  restrict,  by  use  of  regulation, 
operating  pressure  to  something  less 
than  that  provided  by  its  sources. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
April  20.  1994.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
> therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-8098  Filed  4-4-94:  8:45  am) 
BILUNG  COOC  6717-01-M 


[Docicet  No.  JD94-04062T  Olclahom8-70J 

State  of  Oltiahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

March  30, 1994. 

Take  notice  that  on  March  25. 1994. 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above-referenced  noise  of  determination 
pursuant  to  §271. 703(c)(3)  of  the 
Commission's  regulations,  that  the 
Sycamore  formation,  underlying  the  3/ 
2  and  S/2  NE/4  and  SW/4  NW/4  of 
Section  7.  Township  4  North,  Range  3 
West,  Garvin  County,  Oklahoma, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978. 

The  notice  of  determination  contains 
Oklahoma's  findings  that  the  referenced 
formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-8097  Filed  4-4-94;  8:45  am) 
BIUJNQ  COOC  VTIT-OVM 


<  Mobil«  Bay  was  formerfy  Gateway  Pipeline 
Company;  S««  55  FERC  1  ei.4«8  {1991)  and  56 
FERC  181.109  (1991  J. 
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[Docket  No.  RP04-184-00<q 

Tennessee  Gas  Pipeline  Co.; 
Compliant 

March  30. 1994. 

Take  notice  that  on  March  23, 1994. 
JMC  Power  Projects »  filed  with  the 
Commission  a  complaint  against 
Tennessee  Gas  Pipeline  Company 
(Tennessee). 

JMC  Power  Projects  request  that  the 
Commission  find  it  to  be  unjust  and 
unreasonable  for  Tennessee  to  continue 
to  collect  from  JMC  Power  Projects  the 
volumetric  surcharge  component  of 
Tennessee's  Order  Nos.  500  and  528 
.  take-or-pay  recovery  mechanism. 

JMC  Power  Projects  states  that  as  a 
result  of  Order  No.  636-A.  JMC  Power 
Projects  do  not  receive  the  benefits  of 
service  granted  to  them  in  Tennessee's 
so-called  "Cosmic  Settlement"  Orders  2 
or  to  system  customers  served  under 
part  284  of  the  Commission's 
Regulations.  JMC  Power  Projects  assert 
that  absent  Commission  action  in  this 
proceeding,  they  will  be  forced  to 
continue  paying,  without  concomitant 
benefit,  volumetric  take-or-pay 
surcharges  imposed  upon  them  by  the 
Cosmic  Settlement  Orders. 

JMC  Power  Projects  request  the 
Commission  to  find  that,  as  section  7(c) 
shippers  receiving  no  benefits  of  service 
under  part  284  of  the  Commission's 
Regulations,  and  in  light  of  the 
precedent  established  in  KN  Energy, 3 
JMC  Power  Projects  should  be  exempt 
from  contributing  to  Tennessee's  part 
284  volumertic  take-or-pay  surcharge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  OC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  April  29, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


'  JMC  Power  Projects  include  Ocean  Slate  Power. 
Ocean  State  Power  II,  Selkirk Cogen  Partners.  L.P.. 
Masspower  and  Allresco-Pittsfield.  L.P. 

2  See  Tennessee.  59  FERC 1 61 ,045  (1992),  reh'g 
59  FERC1 61.361  (1992). 

3 IC^ Energy.  Inc.  v.  FEPC.  968  F.2d  1295  (DC  Cir. 
1992). 


inspection.  Answers  to  this  complaint 

shall  be  due  on  or  before  April  29, 1994. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  94-«099  Filed  4-4-94;  8:45  am] 

BtUMO  COOe  6717-01-M 

[Docket  No.  CP94-«)fr-000] 

Texas  Utilities  Fuel  Co.;  Petition  for 
Declaratory  Order 

March  30. 1994. 

Take  notice  that  on  March  22, 1994. 
Texas  Utilities  Fuel  Company  (TUFCO), 
400  North  Olive  Street,  Dallas,  Texas 
75201,  filed  In  Docket  No.  CP94-306- 
000  a  petition  for  declaratory  order 
requesting  that  the  Commission  declare 
that  TUFCO's  transportation  and 
delivery  of  natural  gas  to  a  Hinshaw 
pipeline  that  engages  in  transactions 
under  an  Order  No.  63  certificate  would 
not  render  TUFCO,  its  facilities,  any  gas 
flowing  through  its  facilities  or  any 
facilities  or  natural  gas  in  the  facilities 
with  which  TUFCO  is  interconnected, 
subject  to  the  Commission's  Natural  Gas 
Act  (NGA)  jurisdiction,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

TUFCO  states  that  it  is  an  intrastate 
natural  gas  pipeline  operating  solely 
within  the  State  of  Texas.  TUFCO 
further  states  that  it  is  presently  exempt 
from  NGA  jurisdiction  by  reason  of 
section  1(b)  of  the  NGA  (15  U.S.C. 
717(b)  (1993))  and  is  an  intrastate 
pipeline  under  section  2(16)  of  the 
NGFA  (15  U.S.C.  3301(16)  (1982)). 
TUFCO  says  that  it  is  a  wholly-owned 
subsidiary  of  Texas  Utilities  Company, 
an  investor-owned  holding  company  for 
an  electric  utility  system.  TUFCO's 
primary  function  is  to  provide  a  reliable 
and  secure  supply  of  gas  to  its  affiliate, 
Texas  Utilities  Electric  Company  (TU 
Electric),  an  operating  electric  public 
utility  company,  which  is  regulated  by 
the  Public  Utility  Commission  of  Texas. 

TUFCO  indicates  that  it  purchases  gas 
directly  from  Texas  producers,  intrastate 
pipelines  and  other  marketers  of  natural 
gas  in  the  State  of  Texas.  Gas  purchased 
by  TUFCO  is  delivered  into  its  intrastate 
pipeline  system  and  is  redelivered  to 
the  electric  generation  stations  of  TU 
Electric,  it  is  stated.  TUFCO  also 
provides  intrastate  transportation 
services  to  shippers  at  times  when 
capacity  is  available  in  its  system  in 
excess  of  that  required  to  serve  TU 
Electric.  TUFCO  says  it  does  not 
provide  interstate  transportation  service 
under  NGPA  section  311. 

TUFCO  states  that  it  has  been 
requested  by  potential  shippers  to 


transport  gas  through  its  system  for 
delivery  to  Seagas  Pipeline  Company 
(Seagas).  It  is  further  stated  that  these 
shippers  would  then  arrange  for 
transportation  by  Seagas  to  markets 
located  within  Texas,  either  directly  or 
through  additional  interconnecting 
pipelines,  TUFCO  submits  that  all  of  the 
gas  transported  by  TUFCO  would  be 
contractually  committed  to  consumers 
in  Texas. 

TUFCO  says  it  also  desires  to 
exchange  gas  with  Seagas.  As  proposed, 
TUFCO  would  deliver  gas  to  Seagas  at 
various  points  on  Seagas'  system  in 
exchange  for  a  like  quantity  of  gas  at 
other  points.  However,  TUFCO  states  it 
would  not  receive  any  interstate  gas 
from  Seagas.  Each  point  of  redelivery  to 
TUFCO  would  be  from  gathering  or 
production  facilities  in  Texas  to  ensure 
that  all  of  the  gas  received  by  TUFCO 
would  be  intrastate  gas,  not  commingled 
with  the  interstate  gas  in  the  Seagas 
system. 

TUFCO  states  that  Seagas  is  a 
Hinshaw  pipeline  in  Texas,  exempt 
from  Commission  jurisdiction  under 
NGA  section  1(c),  Phillips  Natural  Gas 
Company,  43  FERC  162,049(1988). 
TUFCO  further  states  that  Seagas  also 
holds  an  Order  No.  63  certificate  that 
allows  it  to  transport  gas  that  will  be 
delivered  out  of  the  state  of  Texas, 
without  losing  its  NGA  section  1(c) 
exempt  status.  Id. 

TUFCO  says  that  none  of  the  gas 
received  by  TUFCO  from  Seagas  will 
have  been  transported  in,  or 
commingled  with  gas  transported  in 
interstate  commerce.  However,  TUFCO 
states  that  because  the  gas  delivered  by 
TUFCO  to  Seagas  in  each  of  the  above 
transactions  may  be  commingled  with 
gas  in  Seagas's  line  that  will  be 
delivered  out-of-state  under  an  Order 
No.  63  certificate,  TUFCO  seeks  a 
declaration  from  the  Commission  that 
its  transportation  of  that  gas  before 
delivery  to  Seagas,  or  other  Hinshaw 
pipelines  under  similar  circumstances, 
would  not  subject  TUFCO,  its  facilities, 
any  gas  transported  by  TUFCO,  or  the 
facilities  of  others,  to  NGA  jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  April  20, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
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become  a  party  to  a  proceeding  or  to 

participate  as  a  party  in  any  hearing 

therein  must  file  a  motion  to  intervene 

in  accordance  with  the  Commission's 

Rules. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc.  94-8100  Filed  4-4-94;  845  am| 

BILUNO  COOC  S717-0V-M 

Office  of  Fossil  Energy 
[FE  Docket  No.  94-1 6-NG] 

Arkia  Energy  Marketing,  inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico 

agency:  Office  of  Fossil  Entrgy.  EXDE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Aritla  Energy  Marketing.  Inc.  (AEM) 
authorization  to  import  up  to  146  Bcf 
from  Mexico.  AEM  is  also  authorized  to 
export  up  to  146  Bcf  of  natural  gas  from 
Canada  and  up  to  146  Bcf  of  natural  gas 
to  Canada  and  up  to  146  Bcf  to  Mexico. 
This  import/export  authorization  shall 
extend  for  a  period  of  two  years 
beginning  on  the  date  of  the  initi:.l 
import  or  export  delivery,  whichever 
occurs  first. 

AEM's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  " 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  March  22.  1994. 
Clifford  P.  Toma.szt;wski. 

Dirfctor.  Office  ofSaUiml  Cos.  Office  of  Fuels 
Programs.  Offiib  of  Fossil  Enprgy. 
[FK  Dor.  04-8125  FDkkI  4-4-94,  8  45  am) 
BILLING  CCC£  e4SO-0t-M 


[FE  Docket  No.  94-1  ^-NGJ 

Continental  Energy  Marlcetlng  Ltd.; 
Order  Granting  Blanket  Authonzstion 
To  Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Continental  Energy  Marketing  Ltd. 
(Continental)  authorization  to  import  up 
to  75  Bcf  of  natural  gas  from  Canada 
over  a  two-year  term,  beginning  on  the 


date  of  first  delivery  after  March  31, 
1994. 

Continental's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4.30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  VVashingfon.  DC,  March  22. 1934. 
CliSford  P.  Tomaszewski, 

Director.  Office  of  Natural  Cos.  Office  of  Fuels 
Pmpmms,  Office  of  Fossil  Er.eniy. 
IFR  Doc.  94-8124  Filed  4-1-94;  8:45  am] 
BILUMO  COOe  &4S0-C1-M 

[FE  Docket  Na  94-15-NG) 

Phillips  Gas  Marketing  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTKDN:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Phillips  Gas  Marketing  Company 
blanket  authorization  to  export  up  to 
100  Bcf  of  natural  gas  to  Mexico  over  a 
period  of  two  years  beginning  on  the 
date  of  first  delivery  after  May  11. 1994. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  I>ocket  Room,  room  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

issued  in  Washington,  DC,  March  21. 1994. 
Qifford  P.  Tomaszewr.ki. 

Dtrectur.  Office  of  Natural  Gas.  Office  of  Fuels 
Prop,rarrs.  Ciffice  of  Fossil  Energy. 
[PR  Doc  94-8126  Filed  4-1-94;  8.45  a-Ti) 
BILUNO  CODE  »«50-0V-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-^»85a-ai 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Mississippi 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Mississippi  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 


Mississippi  has  adopted  drinking  water 
regulations  for  the  Phase  V  (Volatile 
Organic  Chemicals  (VOC).  Synthetic 
Organic  Chemicals  (SOC).  and  Inorganic 
Chemicals  (IOC))  Rule.  EPA  has 
determined  that  this  set  of  State 
program  revisions  is  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  this  State 
program  revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submilted  no  later  than 
thirty  (30)  days  after  this  publication  to 
the  Regional  Administrator  at  the 
address  shown  below.  Frivolous  or 
insutstanfiol  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made 
within  thirty  (30)  days  af\er  this 
publication,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  in  the  Federal  Register. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  cr,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 

Mississippi  State  Department  of  Fiealth. 
2423  N  State  Street,  P.O.  Box  1700, 
Jackson,  Mississippi  39215. 

Environ.mental  Protection  Agency, 
Region  IV.  345  Courtland  Street.  NT., 
Atlanta.  Georgia  30365. 

FOR  FURTKER  INFORMATION  CONTACT: 
Philip  H.  Vorsatz.  EPA.  Region  IV 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  (telephone  (404) 
347-2913.  (FAX)  (404)  347-1798). 

Authority:  (Sec  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10of  the  National  Primary  Drinking 
Wafer  Regulation<i. 
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Dated:  March  7.  1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator.  EPA.  Eegion 
A'. 

IFR  Doc.  94-«101  Filed  4^-94;  8:45  am) 
BILUNG  CODE  tSM-eO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  28. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection     * 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW..  suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  3221 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0141. 
Title:  Application  for  renewal  of  private 
operational  fixed  microwave  radio 
station  license. 
Form  Number:  FCC  Form  402R. 
Action:  Revision  of  Currently  approved 

collection. 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions. 
and  businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting  requirement. 
Estimated  Annual  Burden:  4,000 
responses;  .33  hours  average  burden 
per  response;  1,320  hours  total  annual 
burden. 
Needs  and  Uses:  In  accordance  with 
FCC  rules  radio  station  licensees  are 
required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years.  The  FCC  Form  402R  was 
revised  to  include  the  Anti-Drug 
Abuse  certification  statement. 
reference  to  meters  added,  deleted 
two  data  elements  and  added  two. 
Commission  personnel  will  use  the 
data  to  determine  eligibility  for  a 
renewal  authorization  and  issue  a 
radio  station  license.  Data  is  also  used 
by  Compliance  personnel  in 


conjunction  with  field  engineers  for 
enforcement  purposes. 

OMB  Number:  3060-0383. 

Title:  Part  25— Satellite 
Communications. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion, 
semi-annual  and  annual  reporting, 
requirements  and  recordkeeping 
requirement. 

Estimated  Annual  Burden:  2,749 
responses.  3  hours  average  burden  per 
responses.  8.247  hours  total  annual 
burden  per  response;  2.749 
recordkeepers.  1  hour  average  burden 
per  recordkeeper,  2,749  hours  total 
annual  burden  per  recordkeeper; 
10,996  hours  total  annual  burden. 

Needs  and  Uses:  The  collections  of 
information  contained  in  Rulepart  25 
are  used  by  Commission  staff  in 
carrying  out  its  duties  as  set  forth  in 
sections  308  and  309  of  the 
Communications  Act,  to  determine 
the  technical,  legal  and  other 
qualifications  of  an  applicant  to 
operate  a  station.  The  information  is 
used  to  determine  whether  the 
objectives  of  public  interest, 
convenience  and  necessity  in 
accordance  with  Section  309  of  the 
Act  are  being  met.  The 
Communications  Act  at  section  301 
authorized  the  Commission  to  issue 
licenses  for  radio  communications. 
The  information  is  also  used  to  ensure 
that  applicants  and  licensees  comply 
with  the  ownership  and  transfer 
restrictions  imposed  by  section  310  of 
the  Act.  The  Commission's  rules  and 
regulations  governing  satellite 
communications  are  found  at  47  CFR 
part  25.  General  requirements  under 
part  25  are  contained  in  subpart  A. 
subpart  B  contains  applications  and 
licenses  requirements,  subpart  C 
contains  the  technical  standards, 
subpart  D  contains  technical 
operations,  subpart  E  contains  the 
requirements  for  developmental 
operations,  and  subpart  H  provides 
the  requirements  concerning  the 
authorization  of  stock  in 
Communications  Satellite 
Corporation.  These  rules  establish  the 
formal  mechanisms  for  the  filing  and 
processing  of  earth  and  space  station 
applications.  See  Amendment  of  the 
Commission's  Rules  to  Establish 
Rules  and  Policies  Pertaining  to  a 
Non-voice.  Non-geostationar>'  Mobile- 
Satellite  Service,  adopted  6/21/93; 
released  11/10/93. 


Federal  Communications  Commission. 
Wiliiam  F.  Galon, 

Acting  Secretary. 

IFR  Doc.  94-8073  Filed  4-4-94;  8:45  ami 

BILUNG  CODE  6n2-01-M 


FCC  Cable  Forms 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  summarizes 
the  revised  regulations  that  will  govern 
cable  service  rate  regulations  by  local 
and  federal  officials.  As  a  result  of  these 
Commission  actions,  several  FCC  forms 
were  developed  in  order  for  the 
Commission  to  assess  whether  rates  for 
regulated  basic  cable  services  and  rates 
for  regulated  cable  programming 
services  are  reasonable. 
EFFECTIVE  DATE:  April  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rugar  at  202^16-0856.  For 
copies  of  the  forms,  call  202-416-0919. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  rate  regulation  forms 
developed  in  response  to  actions  taken 
in  MM  Docket  No.  92-266.  MM  Docket 
92-262  and  MM  Docket  No.  93-215. 
adopted  February  22, 1994. i 

1.  The  Commission  adopted  a  Second 
Order  on  Reconsideration,  Fourth 
Report  end  Order,  and  Fifth  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  92-266.  The  Second  Order  on 
Reconsideration  describes  revised 
regulations  that  will  govern  cable 
service  rate  regulation  by  local  and 
federal  officials.  These  regulations  will 
be  used  by  cable  operators  to  assess 
whether  rates  for  regulated  basic  cable 
services  and  rates  for  regulated  cable 
programming  services  are  reasonable. 
Generally,  the  Commission  refined  and 
improved  its  statistical  and  economic 
analysis  of  the  cable  industry,  and 
adopted  a  new  benchmark  formula 
which  will  replace  the  old  benchmark 
formula  after  May  15,  1994.  The 
benchmark  formula  is  based  on  the 
competitive  differential  between  rates 
charged  by  cable  systems  subject  to 
effective  competition  and  those  charged 
by  systems  not  subject  to  effective 
competition,  and  establishes  maximum 
permitted  levels  for  regulated  cable 
service  rates.  The  Commission  has 
established  a  price  cap  mechanism  to 
govern  regulated  cable  service  r9tes  on 
a  going-forward  basis.  The  revised 
regulations  also  include  rules  governing 
permitted  rate  adjustments  for  changes 
in  infiation.  and  permitted  rate 
adjustments  for  changes  in  external 


'  Not  published  in  the  Federal  Register. 
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costs,  for  instance,  programming  costs 
associated  with  new  and  existing 
programming,  retransmission  consent 
fees,  and  taxes  imposed  on  the 
provision  of  cable  service.  The  Fourth 
Report  and  Order  describes  revised 
regulations  to  govern  permitted  rate 
adjustments  when  operators  seek  to  add 
or  delete  channels  on  regulated  service 
tiers. 

2.  The  Commission  also  adopted  a 
Third  Order  on  Reconsideration  in  MM 
Docket  Nos.  92-266  and  92-262  in 
which  it,  inter  alia,  refined  the 
calculations  necessary-  to  determine 
permitted  equipment  and  installation 
costs.  The  1992  Cable  Act  requires 
equipment  and  installation  rates  be 
based  on  actual  cost.  Pursuant  to  this 
Order,  cable  operators  must  generally 
calculate  and  provide  their  equipment 
and  installation  charges  on  several 
occasions:  (1)  When  establishing 
maximum  initial  permitted  rates  for 
regulated  cable  services  because 
Commission  rules  require  operators  to 
separate  out  equipment  and  installation 
rates  in  the  determination  of  initial 
ri-gulated  rates  for  basic  cable  .service, 
and  (2)  to  update  equipment  and 
installation  charges  on  an  annual  basis. 

3.  Finally,  the  Commission  also 
adopted  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  in  MM 
EkxJcet  No.  93-215  regarding  cost-based 
cable  regulation.  In  that  document,  the 
Commission  adopted  rules  and 
procedures  for  cost  of  service  rate 
showings.  Under  these  regulations,  a 
cable  operator  may  request  relief  from 
the  required  reduction  in  rates  by 
showing  that  its  costs  of  service  are 
unusually  high.  This  approach  balances 
the  interests  of  the  cable  operators  and 
their  customers,  permitting  operators  to 
recover  from  customers  only  the 
reasonable  costs  of  providing  regulated 
services,  including  operating  expenses 
and  a  reasonable  rate  of  return.  The 
Commission  provided  for  reduced 
showings  by  small  cable  systems 
seeking  to  justify  rates  based  on  costs. 
Small  systems  can  use  a  form  that  calls 
for  significantly  less  information  in  cost 
showings  than  other  operators.  This 
reduces  the  regulatory  burden  on  those 
businesses. 

4.  To  implement  the  rules  adopted  in 
MM  Docket  No.  92-266,  the 
Commission  has  developed  the 
following  forms. 

5.  FCC  Form  1200.  Setting  Maximum 
Initial  Permitted  Rates  for  Regulated 
Cable  Services  and  Equipment  Pursuant 
to  Rules  Adopted  February  22.  1994  (the 
"First  Time  Filers  Form").  This  form  is 
designed  to  collect  information 
sufficient  to  permit  an  operator 
regulated  by  a  local  franchise  authority 


or  the  FCC  to  calculate  figures  relating 
to  regulated  revenues  per  subscriber  as 
of  March  31,  1994,  figures  relating  to  the 
benchmark  as  of  that  date,  and  figures 
relating  to  the  Full  Reduction  Rate, 
which  reflects  application  of  the  full  17 
percent  competitive  differential.  This 
form  then  compares  these  sets  of  figures 
to  derive  the  maximum  permitted  rates 
for  regulated  cable  services  as  of  May 
15.  1994,  The  form  will  be  filed  with 
local  franchising  authorities  (or  the  FCC 
in  limited  circumstances)  in  response  to 
basic  9er\-ice  rate  regulation,  and  with 
the  FCC  in  response  to  cable 
programming  service  rate  complaints. 
0MB  Control  Number:  3060-0571, 
estimated  annual  burden:  11.200 
responses;  20  hours  per  response; 
224.000  hours  total  annual  burden. 

6.  FCC  Form  1201.  Facsimile  Request. 
This  form  permits  cable  operators  to 
request  assistance  from  the  Commission 
in  completing  FCC  Form  1200.  The 
operator  may  request  assistance  in 
determining  the  census  income  figure, 
the  revised  benchmark  calculation  and 
the  channel  adjustments.  OMB  Control 
Number;  3060-0597,  estimated  annual 
burden:  14,000  responses;  1  hour  per 
response;  14,000  hours  total  annual 
burden. 

7.  FCC  Form  1205.  Determining  Costs 
of  Regulated  Cable  Equipment  and 
Installation.  This  form  collects 
information  sufficient  to  allow  a  cable 
operator  to  determine  the  costs 
associated  with  regulated  equipment 
and  installation  for  the  basic  service  tier 
and  the  maximum  permitted  charges  for 
such  equipment.  This  form  will  be  filed 
in  conjunction  with  FCC  Form  1200.  to 
update  equipment  and  installation 
charges  on  an  annual  basis.  The  form 
will  be  filed  with  local  franchising 
authorities  (or  the  FCC  in  limited 
circumstances)  in  response  to  basic 
service  rate  regulation,  and  with  the 
FCC  in  response  to  cable  programming 
service  rate  complaints.  OMB  Control 
Number:  3060-0592,  estimated  annual 
burden:  16.600  responses;  20  hours  per 
response;  332.000  hours  total  annual 
burden. 

8.  FCC  Form  1210,  Updating 
Maximum  Permitted  Rates  for  Regulated 
Services  and  Equipment.  This  form 
collects  information  sufficient  to  allow 
the  operator  to  calculate  changes  in 
external  costs,  addition  and  deletion  of 
channels,  and  inflation  that  have  taken 
place  since  March  31,  1994.  The  form 
may  be  filed  up  to  four  times  per  year, 
once  in  each  calendar  year  quarter,  by 
operators  wishing  to  claim  adjustments 
to  m.aximum  permitted  rates  to  reflect 
increased  costs.  This  form  must  also  be 
filed  if  there  is  a  decrease  in  costs  and 

to  reflect  channel  deletions.  The  form 


will  be  filed  with  local  franchising 
authorities  (or  the  FCC  in  limited 
circumstances)  in  response  to  basic 
ser\'ice  rate  regulation,  and  with  the 
FCC  in  response  to  cable  programming 
service  rate  complaints.  OMB  Control 
Number:  3060-0595.  estimated  annual 
burden:  33.600  responses;  10  hours  per 
response;  336,000  hours  total  annual 
burden. 

9.  FCC  Form  1215.  A  La  Carte 
Channel  Offerings.  This  form  is 
designed  to  collect  and  compare 
information  about  channels  offered  on 
an  individual  (a  la  carte)  basis  and 
packages  of  these  channels  offered  on 
April  1.  1993.  This  form  must  be  filed 
by  the  cable  operator  in  conjunction 
with  each  FCC  Form  1200  and  FCC 
Form  1210.  The  form  will  be  filed  with 
local  franchising  authorities  (or  the  FCC 
in  limited  circumstances)  in  connection 
with  basis  service  rate  regulation,  and 
with  the  FCC  in  response  to  cable 
programming  service  rate  complaints 
OMB  Control  Number  3060-0593, 
estimated  annual  burden:  44,800 
responses;  1  hour  per  response;  44.800 
hours  total  annual  burden. 

10.  To  implement  the  rules  adopted  in 
the  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  93-215,  the  Commission  has 
develof>ed  the  following  forms. 

11.  FCC  Form  1220.  Cost  of  Service 
Schedule.  This  form  is  designed  to  be 
used  by  cable  operators  wishing  to 
justify  rates  above  levels  determined 
under  the  benchmark  approach.  The 
form  will  be  filed  with  local  franchising 
authorities  (or  the  FCC  in  limited 
circumstances)  in  response  to  basic 
service  rate  regulation,  and  with  the 
FCC  in  response  to  cable  programming 
service  rate  complaints.  OMB  Control 
Number:  3060-0594.  estimated  annual 
burden:  2.100  responses;  80  hours  per 
response;  168,000  hours  total  annual 
burden. 

12.  FCC  Form  1225.  Cost  of  Service 
Schedule  For  Small  Systems.  This  form 
can  be  used  by  independent  small 
systems  and  by  small  systems  owned  by 
a  multiple  system  operator  that  ser\  ices 
250.000  subscribers  or  less,  has  no 
system  with  more  than  10,000 
subscribers,  and  has  an  average  system 
size  of  1.000  subscribers  or  less.  The 
form  will  be  filed  with  local  franchising 
authorities  (or  the  FCC  in  limited 
circumstances)  in  response  to  basic 
service  rate  regulation,  and  with  the 
FCC  in  response  to  cable  programming 
service  rate  complaints.  OMB  Control 
Number:  3060-0596.  estimated  annual 
burden:  700  responses;  60  hours  per 
response;  42.000  hours  total  annual 
burden. 
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13.  Note:  The  information  collections 
associated  with  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  for  ninety  days  under  the 
emergency  processing  procedures 
contained  in  5  CFR  1320.18  and 
assigned  the  OMB  numbers  listed  above. 
The  Commission  will  resubmit  these 
collections  during  this  ninety  day 
period  for  routine  clearance.  Copies  of 
these  OMB  submissions  may  be 
purchased  from  International 
Transcription  Service,  Inc.,  2100  M 
Street.  NVV.,  suite  140,  Washington,  DC 
20037  (202)  857-3800.  Comments  for 
these  information  collections  are 
encouraged  and  will  be  accepted  until 
June  5, 1994.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Timothy 
Fain,  Office  of  Management  and  Budget. 
room  3221  NEOB,  Washington,  DC 
20503.  Printed  copies  of  these  forms 
may  be  obtained  by  calling  (202)  416- 
0919.  or  by  writing  to  Federal 
Communication  Commission,  Cable 
request  Form  (specify  form  number). 
P.O.  Box  18238,  Washington,  DC  20036. 
They  will  also  be  available  in  room  207, 
2033  M  Street  NW..  Washington,  DC. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
IFR  DOC.-94-8220  Filed  4-4-94;  8;45  ami 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Bren-Mar  Properties,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  tor 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 


specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherv\ise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  April  29. 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

3.  Bren-Mar  Properties.  Inc., 
Columbia,  Missouri,  to  acquire  Jack's 
Fork  Bancorporation,  Inc..  Columbia, 
Missouri;  and  thereby  indirectly  acquire 
Texas  County  Bank,  Houston,  Missouri; 
Bank  of  Mountain  View,  Mountain 
View,  Missouri;  and  Summersviile  State 
Bank.  Summersviile,  Missouri.  In 
addition.  Applicant  has  applied  to 
acquire  First  Missouri  Bancorporation, 
Inc.,  Columbia,  Missouri;  and  thereby 
indirectly  acquire  First  National  Bank 
and  Trust  Company,  Columbia, 
Mi.ssouri,  and  First  Heritage  National 
Bank,  Davis,  Oklahoma. 

2.  Union  Planters  Corporation. 
Memphis,  Tennessee,  to  acquire  100 
percent  of  the  voting  shares  of  Union 
Planters  Bank  of  Middle  Tennessee, 
N.A.,  Nashville,  Tennessee;  liriion 
Planters  Bank  of  Jackson,  N.A.,  Jackson, 
Tennessee;  Union  Planters  Bank  of  East 
Tennessee,  N.A.,  Knoxville.  Tennessee; 
and  Union  Planters  Bank  of 
Chattanooga.  N.A.,  Chattanooga. 
Temiessee.  all  de  novo  banks. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  30,  1994. 
William  W.  Wiles, 
Sfrreiary  of  the  Hoard. 
IFR  Doc.  94-8077  Filed  4-4-94.  8:45  am) 

BILLING  CODE  621(HI1-r 


Kopperud  Charitable  Trust;  Change  in 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notifi(  ant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
22.1.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
uTiting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 


Board  of  Governors.  Comments  must  be 
received  not  later  than  April  25. 1994. 
A.  Federal  Reserve  Bank  of 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kopperud  Charitable  Trust,  Sioux 
Falls.  South  Dakota,  and  Truman  D. 
Phelan,  Trustee.  Sioux  Falls.  South 
Dakota,  to  acquire  51.79  percent  of  the 
voting  .shares  of  Consolidated  Holding 
Company.  Oldham.  South  Dakota,  and 
therebv  indirectly  acquire  American 
State  Bank.  Oldham.  South  Dakota. 

Board  of  Governors  of  the  Federal  Resene 
Svstem,  March  30.  1994. 
William  W.  Wiles, 

S^crf^tary  of  the  Board. 

IFR  Due.  94-8078  Filed  4-1-94;  8:45  am) 

BILLING  CODE  e210-01-F 


State  Financial  Investments,  Inc.; 
Acquisition  of  Company  Engaged  in 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competi'ion,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
hanking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
ide  itifying  specifically  any  questions  of 
facl  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  29. 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  State  Financial  Investments,  Inc., 
Winfield,  Kansas,  to  acquire  Holroyd 
Insurance  Agency.  Winfield.  Kansas, 
and  thereby  engage  in  the  sale  of 
property,  casualty  and  life  insurance 
pursuant  to  §§  225.25(b)(8)(i)  &  (vi)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Feder.il  Reser\e 
System,  March  30, 1994. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doc.  94-8079  Filed  4-4-94.  8:45  am) 

BILLING  CODE  S21CH)1-f 


GENERAL  SERVICES 
ADMINISTRATION 

Supplemental  Final  Environmental 
Impact  Statement  (SFEIS)  Availability 

Notice  is  hereby  given  that  the 
General  Services  Administration  (GSA) 
has  prepared  a  Supplemental  Final 
Environmental  Impact  Statement 
(SFEIS)  documenting  the  effects 
associated  with  the  following  project 
modifications: 

•  Changes  in  the  housing  program  for 
the  new  Federal  Courthouse  and  Federal 
Office  Building,  which  resulted  in  travel 
characteristics  and  were  different  than 
those  assessed  in  the  DEIS  and  FEIS. 

•  Changes  in  the  new  Federal 
Buildings  design  due  to  the  presen-ation 
of  a  portion  of  the  "African  Burial 
Ground." 

The  new  Federal  Courthouse  and 
Federal  Office  Building  are  currently 
under  construction  on  sites  bounded  by 
Worth  and  Pearl  Streets,  adjacent 
directly  east  of  the  existing  New  York 
County  Courthouse  (site  of  the  new 
Federal  Courthouse),  and  the  block 
bounded  by  Broadway.  Reade,  and 
Duane  Streets,  and  Elk  Street  (site  of  the 
new  Federal  Office  Building). 

As  part  of  the  analysis,  certain 
significant  adverse  impacts  were 
disclosed  and  mitigated  if  possible. 
Such  significant  impacts  include: 

•  Significant  traffic  impacts  at 
proximate  intersection. 

•  Significant  impacts  on  known 
cultural  resources. 

Written  comments  on  the  SFEIS  will 
be  accepted  until  May  13,  1994,  and  can 
be  submitted  to:  Mr.  Peter  A.  Sneed, 
Director,  Planning  Staff,  General 
Services  Administration,  26  Federal 
Plaza,  Room  1609.  New  York,  New  York 
10278,(212)264-3581. 


Copies  of  the  SFEIS  are  available  at 
the  following  locations:  General 
Services  Administration,  Business 
Service  Center.  Room  112,  26  Federal 
Plaza,  New  York.  New  York  10278. 

Dated:  March  18, 1994. 
Karen  R.  Adler. 

Regional  Administrator.  Region  2,  General 

Service  Administration. 

[FR  Doc.  94-8060  Filed  4-4-94;  8:45  ami 

BILLING  CODE  6820-23-M 


Expansion  of  the  U.S.  Plaza  at 
Rarnlxjw  Bridge,  Niagara  Falls,  NY; 
Environmental  Impact  Statement 

AGENCY:  General  Services 
Administration  (GSA). 
ACTtON:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  GSA  is  issuing  this  notice 
to  advise  the  public  that  an  EIS  will  be 
prepared  for  llie  expansion  of  the  U.S. 
plaza  at  the  Rainbow  Bridge  in  Niagara 
Falls,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  A.  Sneed,  Director,  Planning 
Staff— 2PL.  U.S.  General  Services 
Adrninistration,  Public  Buildings 
Service.  26  Federal  Plaza,  room  1609, 
New  York.  NY  10278,  (212)  264-3581. 
SUPPLEMENTARY  INFORMATION:  The  GSA 
will  serve  as  lead  agency  in  the 
preparation  of  an  EIS  for  the  expansion 
of  the  U.S.  plaza  at  the  Rainbow  Bridge 
in  Niagara  Falls,  New  York.  The  project 
is  sponsored  by  the  Niagara  Falls  Bridge 
Commission  (NFBC).  and  includes  the 
demolition  of  existing  plaza  facilities 
and  the  construction  of  new.  expanded 
facilities  at  the  site.  The  GSA  will  lease 
space  at  the  newly  expanded  facility  for 
use  by  the  U.S.  Immigration  and 
Naturalization  Service  (INS)  and  the 
U.S.  Customs  Service.  The  international 
border  functions  of  the  INS  and 
Customs  are  severely  hindered  at  the 
Rainbow  Bridge  due  to  increasing  traffic 
volumes  at  the  plaza  and  the  limited 
size  and  functional  obsolescence  of  the 
existing  facilities.  Therefore,  the 
proposed  project  is  being  undertaken  to 
accommodate  the  existing  and  projected 
growth  in  traffic  and  the  resultant 
expansion  requirements  of  INS  and 
Customs.  The  proposed  plaza  facilities 
accommodate  existing  and  future 
demand  by  providing  approximately 
48,000  square  feet  (SF)  of  interior  and 
exterior  space  which  will  be  leased  to 
GSA  for  the  essential  functions  of  INS 
and  Customs. 

The  EIS  will  evaluate  U.S.  Rainbow 
Bridge  plaza  alternatives,  including  the 
non-action  alternative.  It  will  also 
evaluate  impacts  on  the  affected 


environment,  including  the  following 
resource  areas;  subsurface  and 
geological  conditions,  including  water 
quality;  landforms;  vegetation  and 
wildfire;  natural  hazards;  air  quality; 
noise;  population  and  economic 
conditions;  land  use  and  zoning; 
archaeological,  historic,  architectural 
elements,  and  visual  impacts;  utilities; 
traffic  and  transportation;  and 
hazardous  wastes.  The  Rainbow  Bridge 
plaza  is  located  within  the  boundaries 
of  the  Niagara  Reservation  National 
Historic  Landmark  and  issues  related  to 
Section  6(f)  of  the  U.S.  Land  and  Water 
Conservation  Fund  Act  and  Section  106 
of  the  National  Historic  Preservation  Act 
will  be  prominent  in  the  EIS. 

Public  Scoping  Meeting 

To  ensure  that  all  issues  relating  to 
the  proposed  project  are  identified  and 
all  potentially  significant  issues  are 
addressed  and  satisfied  in  the  EIS. 
public  comments  and  suggestions  are 
being  solicited.  To  facilitate  the  receipt 
of  comments,  public  scoping  meetings 
will  be  held  on  Tuesday,  May  3.  1994 
from  3  P.M.  to  5  P.M.  and  from  7  P.M. 
to  9  P.M.  at  the  Niagara  Falls  Public 
Librar>'.  Earl  W.  Brydges  Library 
Building,  1425  Main  Street,  Niagara 
Fall,  New  York. 

Written  comments  may  be  mailed  to 
the  informational  contact  person  no 
later  than  June  3,  1994. 

Issued  in  New  York.  NY.  on  May  25,  1994. 
Dated:  March  18,, 1994. 
Karen  R.  Adler, 

Regional  Administrator,  General  Semces 
Administration. 

IFR  Doc.  94-8061  Filed  4^-94;  845  ami 

BILUNG  CODE  S820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  427] 

Behavioral  Risk  Factor  Surveillance 
Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  to:  (1) 
Continue  monitoring  the  prevalence  of 
major  behavioral  risks  associated  with 
the  leading  causes  of  premature  death 
through  the  Behavioral  Risk  Factor 
Suneillance  System  (BRFSS);  and  (2) 
Improve  the  State  capacity  to  analyze 
program  data  collected  through  the 
BRFSS  and  ensure  the  use  of  analyzed 
data  in  program  planning,  monitoring. 
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evaluation,  determining  program 
priorities,  policy  development, 
assessing  trends,  and  targeting  relevant 
population  groups.  Survey  data 
collection  will  continue  to  be 
encouraged  and  supported,  but  the 
emphasis  of  this  announcement  is  the 
analysis  and  routine  use  of  collected 
data  and  information  to  actively  direct 
successful  program  development. 

This  announcement  addresses  two 
distinct  levels  of  support.  The  first  is  a 
Core  Capacity  Program,  which  consists 
of  using  BRFSS  data  for  planning, 
developing,  integrating,  coordinating 
and  evaluating  chronic  disease(s) 
prevention  and  control  programs,  and 
monitoring  the  prevalence  of  major 
behavioral  risks  associated  with  leading 
causes  of  premature  death.  The  second 
is  an  Enhanced  Program,  which  is 
intended  to  increase  State  capacity  to 
analyze  BRFSS  data  and  institutionalize 
routine  use  of  BRFSS  data  to  develop 
meaningful  interventions  and  direct 
program  development.  Applicants  may 
apply  for  a  Core  Capacity  Program  or  for 
both  a  Core  Capacity  Program  and  an 
Enhanced  Program.  Enhanced  Program 
awards  will  only  be  considered  for  those 
applicants  which  successfully  compete 
and  are  funded  for  Core  Capacity 
Program  awards. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area. 
Surveillance  Data  Systems.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  317(k)(3)  (42  U.S.C.  247b(k)(3)) 
of  the  Public  Health  Service  Act,  as 
amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  States 
or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 


Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

Funding  priority  consideration  for  the 
Core  Capacity  Program  will  be  given  to 
States  currently  funded  for  BRFSS. 

Eligible  applicants  have  been 
restricted  to  official  health  departments 
of  States  or  their  bona  fide  agents  or 
instrumentalities  because: 

1.  The  conduct  of  statewide  health 
promotion,  health  education  and  risk 
redaction  programs  directed  towards 
reducing  the  prevalence  of  these 
behavioral  risks  in  the  population  lie 
solely  with  State  health  departments. 

2.  The  methodology  for  the  conduct  of 
this  program  has  been  structured  to 
support  the  national  goals/objectives 
put  forth  in  "Healthy  People  2000."  In 
many  instances.  State  health 
departments  have  already  embraced  or 
established  their  own  goals/objectives 
which  match  or  are  synonymous  with 
those  outlined  in  "Healthy  People 
2000." 

The  information  gathered  under  the 
BRFSS  is  expected  to  be  of  use  to  State 
health  departments  to  support  risk 
reduction  and  disease  prevention 
activities.  Because  comparable  methods 
are  used  from  State  to  State  and  from 
year  to  year,  States  can  compare  risk 
factor  prevalence  with  other  States  and 
monitor  the  effects  of  interventions  over 
time.  Also,  the  use  of  consistent 
methods  in  a  large  group  of  States 
permits  the  assessment  of  geographic 
patterns  of  risk  factor  prevalence.  These 
telephone  survey  techniques  can  also  be 
applied  at  the  community  level  to  guide 
local  efforts  in  reducing  risk  factor 
prevalence.  Combined,  the  behavioral 
risk  factor  survey  and  surveillance  data 
provide  a  new  resource  to  guide  State 
and  local  disease  prevention  efforts. 

Availability  of  Funds 

Approximately  $2,250,000  is  available 
in  FY  1994  to  fund  approximately  50 
awards  in  the  following  two  categories: 

A.  Core  Capacity  Program 

Approximately  $2,000,000  is  available 
to  fund  approximately  50  awards.  It  is 
expected  that  the  average  award  will  be 
$39,000  ranging  from  $24,000  to 
$54,000. 

B.  Enhanced  Program 

Approximately  $250,000  is  available 
to  fund  approximately  10  awards.  It  is 
expected  that  the  average  award  will  be 
$25j000  ranging  from  $10,000  to 
$40,000.  Enhanced  Program  awards  will 
only  be  considered  for  those  applicants 
which  successfully  compete  and  are 


funded  for  Core  Capacity  Program 
awards. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  1. 1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  to 
provide  financial  and  programmatic 
assistance  to  State  health  departments  to 
maintain  and  expand  State  specific 
BRFSS  activities  and  permanently 
establish  the  analysis  and  routine  use  of 
BRFSS  data  and  information  in 
directing  program  planning,  evaluating 
programs,  determining  program 
priorities,  developing  policy,  assessing 
trends,  and  targeting  relevant 
population  groups. 

Potential  enhancement  options 
envisioned  by  CDC  would  include  the 
following: 

1.  Expansion  of  State  data  analytic 
capacity  and  capabilities  to  produce 
information  necessary  to  support 
chronic  disease  prevention  and  control 
activities  at  the  State  and  local  level 
through  collaboration  with  State  health 
department  programs,  universities,  CDC 
supported  Prevention  Centers,  and  other 
relevant  organizations. 

2.  Expansion  of  present  interviewing 
capacity  to  provide  pilot  or  validity 
testing  of  surveillance  questions  or 
questionnaires. 

3.  Expansion  of  data  collection  and 
sampling  frames  to  include  point-in- 
time  surveys  or  over  sampling  of 
minority  or  other  targeted  high-risk 
populations. 

4.  Expansion  of  data  management, 
collection,  and  analysis  activities  by 
acquisition  of  hardware  and  software 
compatible  with  CDC  systems. 

5.  Participation  in  testing  of  newly 
designed  sampling  procedures  to 
increase  efficiency,  reduce  costs,  and 
strengthen  statistical  power. 

6.  Expanded  or  innovative  proposals 
by  the  State  designed  to  meet  an 
identified  program  need,  enhance  State 
data  analysis  capability,  and  promote 
the  routine  use  and  dissemination  of 
analyzed  data  in  the  development  of 
chronic  disease  program  interventions 
and  in  directing  chronic  disease 
program  management  decisions. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
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'under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  ActivitJes 

1.  Formulate  a  plan  for  the 
development,  implementation,  and 
conduct  of  a  BRFSS  mechanism  which 
conforms  to  recommended  standards,  or 
continue  current  BRFSS  data  collection 
activities  in  conformance  with  the 
BRFSS  Operations  Manual.  (For 
ordering  a  copy  of  the  BRFSS 
Operations  Manual,  see  the  section 
Where  to  Obtain  Additional 
Information.) 

2.  Develop  and  implement  plans  and 
written  procedures  for  ongoing  analysis 
of  behavioral  risk  factor  data  statewide 
and  for  selected  local  areas. 

3.  Develop  and  implement  plans  and 
written  procedures  to  ensure  the  routine 
use  of  analyzed  BRFSS  data  in  directing 
program  planning,  evaluating  programs, 
determining  program  priorities, 
developing  specific  interventions, 
developing  policy,  assessing  trends,  and 
targeting  relevant  population  groups. 

4.  Develop  and  implement  plans  for 
the  use  of  BRFSS  to  address  emergency 
or  critical  chronic  disease  issues  which 
may  arise  within  the  State. 

5.  Develop  and  implement  procedures 
to  increase  collaboration  with  and 
among  State,  local,  and,  as  appropriate, 
national  public,  private,  voluntary, 
profit  and  non-profit  agencies, 
organizations,  and  universities  which 
analyze  data  or  seek  to  reduce  chronic 
disease  morbidity  and  mortality. 

6.  Develop  and  maintain  staff  with  the 
capability  and  expertise  necessary  to 
carry  out  proposed  program  activities. 

B.  CDC  Activities 

1.  Collaborate  and  assist  in  the 
compilation  of  specific  risk  factor 
information  related  to  the  leading 
causes  of  State  morbidity  and  mortality 
in  a  periodic,  standardized,  and  uniform 
manner. 

2.  Collaborate  and  assist  in  State  staff 
training  related  to  data  collection,  data 
analysis,  interpretation,  and  utilization. 

3.  Assist  in  the  development  of 
program  intervention  strategies  and 
evaluation  of  program  impact. 

4.  Assist  in  the  coordination  of 
program  activities  among  relevant 
agencies  and  in  the  assessment  of 
achievement  of  program  and  Year  2000 
objectives. 

5.  Coordinate  and  facilitate  the 
interchange  of  technical  information 
among  cooperative  agreement 
recipients. 

Evaluation  Criteria 

Core  Capacity  Prograni  and  Enhanced 
Program  applications  will  be  allocated 


100  points  each  and  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria: 

A.  Background  and  Need 

The  extent  to  which  the  applicant 
justifies  the  need  for  the  program.  (Core 
15  Points — Enhanced  20  Points) 

B.  Goals  and  Objectives 

The  extent  to  which  (1)  stated  goal(s) 
are  specific,  measurable,  realistic,  and 
time-phased,  (2)  Objectives  are  related 
to  Background  and  Need  issues  or  Year 
2000  objectives,  and  (3)  There  is  a 
timetable  for  accomplishment  of  goals 
and  objectives.  (Core  10  Points — 
Enhanced  10  Points) 

C.  Data  Use  Plan 

The  extent  to  which  the  plan 
describes  current  or  proposed  data 
collection  activities,  methods  employed 
for  collection,  and  methods  for  using 
data  to  develop  interventions  and 
measure  program  achievements.  (Core 
25  Points — Enhanced  40  Points) 

D.  Management  and  Staffing 

The  extent  to  which  the  applicant 
identifies  staff  and  other  entities  having 
the  responsibility  and  authority  to  carry 
out  program  activities,  as  evidenced  by 
job  descriptions,  resumes, 
organizational  charts,  and  letters  of 
support.  (Core  15  Points — Enhanced  10 
Points) 

E.  Capacity 

The  extent  to  which  the  applicant 
demonstrates  the  organizational 
capacity  and  ability  to  address  the 
identified  needs  and  to  develop  and 
conduct  program  activities.  (Core  20 
Points — Enhanced  10  Points) 

F.  Evaluation 

The  feasibility  of  the  evaluation 
methods  or  procedures  to  monitor 
proposed  activities,  and  the  evaluation 
criteria  to  measure  program 
accomplisffments.  (Core  15  Points — 
Enhanced  10  Points) 

G.  Budget 

The  extent  to  which  the  budget  and 
justification  are  consistent  with  the 
stated  objectives  and  program  purpose. 
(Not  Weighted) 

ExecutiTc  Order  12372  Review 

Applications  axe  subject  to 
Intergovernmental  Review  of  Federal 
Pro-ams  governed  by  Executive  Order 
(E.O.)  12372.  E.O.  12372  set  up  a  system 
for  State  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 


(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  the  necessary  instructions  on  the 
State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  CDC,  they  should  send  them 
to  Edwin  L.  Dixon,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  GA  30305,  no  later  than  60  days 
after  the  application  deadline  date.  The 
Program  Announcement  Number  and 
Program  Title  should  be  referenced  on 
the  document.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  catalog  of  Federal  Domestic 
Assistance  number  is  93.945. 

Other  Requirements 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled:  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992],  a  copy  of  which  is  included 
in  the  application  kit.  To  meet  the 
requirements  for  a  program  review 
panel,  recipients  are  encouraged  to  use 
an  existing  program  review  panel,  such 
as  the  one  created  by  the  State  health 
department's  HIV/ AIDS  prevention 
program.  If  the  recipient  forms  its  own 
program  review  panel,  at  least  one 
member  must  be  an  employee  (or  a 
designated  representative)  of  a  State  or 
local  health  department.  The  names  of 
the  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
Form  CDC  0.1113.  which  is  also 
included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form-5161-1  (Rev.  7/ 
92)  must  be  submitted  to  Edwin  L. 
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Dixon,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  314,  Mailstop  E-18,  Atlanta,  GA 
30305,  on  or  before  May  9,  1994. 

1.  Deac//ine:  Applications  will  be 
considered  to  meot  the  deadline  if  they 
are  either: 

(a)  Received  on  or  before  the  deadline 
date:  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  reviev*/  group. 
(Applicant  must  request  a  legibly  dated 
U.S.  Po.stal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  accepted  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  above  criteria  in 
l.(a)  or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
apphcant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  apphcation  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  314. 
Mailstop  E-18.  Atlanta.  GA  30305. 
telephone  (404)  842-6508. 
Programmatic  technical  assistance  and  a 
copy  of  the  BRFSS  Operations  Manual 
may  be  obtained  from  Michael  Waller. 
Program  Manager.  Behavioral  Risk 
Factor  Surveillance  Branch.  Office  of 
Surveillance  and  Analysis.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road.  NE..  Mailstop  K-30, 
Atlanta,  GA,  30333,  telephone  (404) 
488-5294. 

Please  refer  to  Announcement 
Number  427  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-O0474-O)  or 
"Healthy  People  2000"'  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated;  March  30,  1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  h4anagement 
and  Operations,  Centers  for  Disease  Control 
and  Ptevention. 
|FR  Dec.  94-8058  Filed  4^-94;  8:45  am) 

BILLINO  CODE  41SV1B-P 

[Announcement  425] 

1994  Capacity  Building  for  Core 
Components  of  Breast  and  Cervical 
Cancer  Prevention  and  Control 
Programs 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  new  competing  cooperative 
agreements  to  initiate  capacity  building 
for  the  core  components  of 
comprehensive  breast  and  cervical 
cancer  control  programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-Ied  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Cancer. 
(To  order  a  copy  of  "Healthy  People 
2000."  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  301(a)  (42  U.S.C.  241(a)),  section 
317(k)(3)  (42  U.S.C.  247b(k)(3)),  and 
section  1501  (42  U.S.C.  300k)  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  opn-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  the  five  States 
of  Idaho,  Kentucky,  Nevada,  South 
Carolina  and  Tennessee  or  their  bona 
fide  agents  or  instrumentalities  and  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  All  other  States  were  previously 


funded  under  Program  Announcement 
Numbers  121, 122.  221,  and  321  entitled 
"Early  Detection  and  Control  of  Breast 
and  Cervical  Cancer,"  in  FY  1991, 1992, 
and  1993,  and  are  not  eligible  to 
compete  for  funding  under  this  program 
announcement. 

Availability  of  Funds 

Approximately  $1,200,000  is  available 
in  FY  1994  to  fund  approximately  7 
awards.  It  is  expected  that  the  average 
award  will  be  $170,000,  ranging  from 
$150,000  to  $200,000.  It  is  expected  that 
the  awards  will  begin  on  or  about  June 
30,  1994.  and  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Funding  preference  will  be  given  to 
applications  from  State  health 
departments  who  are  in  the  initial 
planning  phase  for  statewide  breast  and 
cervical  cancer  screening. 

At  the  request  of  the  applicant, 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  support  State  health 
departments  in  their  efforts  to  develop 
their  capacity  to  carry  out  a  program  for 
early  detection  and  control  of  breast  and 
cervical  cancer.  The  intent  is  to  initially 
enable  States  to  build  the  necessary 
infrastructure  towards  providing  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program. 
Resources  available  under  this  program 
announcement  may  not  be  used  to 
support  screening  and  follow  up 
services  for  breast  and  cervical  cancer. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B..  below: 

A.  Recipient  Activities 

The  following  six  elements  are 
essential  and  integral  components  in  the 
development  of  a  State-based 
comprehensive  breast  and  cervical 
cancer  control  program.  Planning  for 
conducting  the  core  components  must 
occur  during  the  first  and  second  year, 
with  implementation  begun  by 
completion  of  the  project  period. 
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1.  Breast  and  Cervical  Cancer  Control 
Plan  and  Coalition 

In  developing  a  comprehensive  breast 
and  cervical  cancer  control  program,  the 
applicant  should  include  the  following: 

a.  A  State  level  breast  and  cervical 
cancer  control  coalition  including 
representation  from  key  private, 
professional,  voluntary  and  public  (e.g.. 
American  Cancer  Society)  cancer 
organizations,  legislators,  and 
consumers. 

b.  A  proposed  breast  and  cer\ical 
cancer  control  plan  that  describes: 

(1)  Goals  and  objectives  to  address 
breast  and  cervical  cancer  control. 

(2)  Proposed  strategies  to  meet  those 
objectives. 

(3)  An  assessment  of  existing  and 
needed  resources  to  develop  the 
comprehensive  breast  and  cervical 
cancer  control  program. 

2.  Public  Education 

A  plan  for  a  comprehensive  public 
education  program  based  on  an 
assessment  of  the  target  populations 
education.3l  needs.  Successful  public 
education  programs  are  those  that 
influence  knowledge,  attitudes,  and 
practices  related  to  breast  and  cer\'ical 
cancer  screening  adherence  in  target 
populations  by  utilizing  all  available 
resources  which  may  include,  but  are 
not  limited  to,  the  American  Cancer 
Society,  State  medical  societies,  and 
universities. 

3.  Professional  Education 

A  plan  for  conducting  an  assessment 
of  the  health  care  providers  to 
determine  important  practice 
information  useful  in  developing  an 
education  program.  This  could  include: 
(1)  Screening  behaviors  in  their 
practices;  (2)  Knowledge  of  screening 
guidelines;  (3)  Use  of  screening 
reminder  systems;  (4)  Laboratories  used 
for  reading  Pap  smears;  and  (5)  Sites  of 
mammography  referrals. 

After  the  health  care  providsr 
assessment  has  been  conducted.  Slates 
should  collaborate  with  appropriate 
professional  groups  and  organizations  to 
develop  a  provider  education  program. 
The  development  of  a  health  provider 
education  program  would  transmit 
information  on  the  efficacy  and 
appropriate  use  of  screening  procedures 
and  reminder  systems  for  providers. 

Participate  in  the  CDC  sponsored 
training  workshops  and  meetings  by 
ensuring  that  appropriate 
representatives  attend  using  travel  funds 
provided  through  this  cooperative 
agreement. 


4.  Quality  Assurance 

In  preparation  for  developing  a 
statewide  quality  assurance  component: 
(1)  Conduct  a  statewide  assessment  to 
determine  the  current  status  and 
identify  areas  of  need  in  mammography 
and  cervical  cylology  quality  assurance; 
and  (2)  Develop  the  components  of  a 
comprehensive  quality  assurance 
program  based  on  guidelines  developed 
by  CDC. 

a.  Mammography 

The  achievement  of  mammography's 
full  potential  contribution  to  the  process 
of  early  breast  cancer  detection  requires 
that  quality  assurance  procedures  be 
systematically  applied  in  routine 
practice.  Mammography  quality 
assurance  encompasses  the  importance 
of  the  design,  function,  and  operation  of 
equipment,  patient  and  provider 
communication,  image  quality, 
interpretation  of  the  mammogram, 
communication  of  the  radiologist's 
interpretation,  and  record  keeping. 

The  minimal  quality  level  for 
mammography  shall  include  the 
following  criteria: 

(1)  Properly  trained  and  experienced 
personnel. 

(2)  Proper  use  of  appropriate,  well- 
maintained,  dedicated  equipment. 

(3)  Periodic  performance  evaluation 
tests  of  the  imaging  system  following 
guidelines  recommended  by  the 
American  College  of  Radiology. 

b.  Cenical  Cytology 

The  minimal  quality  level  for  cervical 
cytology  shall  include  the  following 
criteria; 

(1)  Properly  trained,  accredited,  and 
certified  personnel. 

(2)  Licensed  laboratories  that 
maintain  an  ongoing  quality  assurance 
program,  to  include  provisions  for 
alternative  cervical  cancer  screening 
techniques  if  such  systems  are  used  by 
the  participating  laboratories. 

(3)  Appropriate  reporting  and 
communication  of  results. 

5.  Sunvillance 

States  should  assess  current 
capabilities  and  develop  a  plan  to 
ensure  that  changes  in  disease  burden 
and  screening  behavior  can  be 
adequately  monitored.  To  do  this,  a 
surveillance  system  should: 

a.  Collect  population-based 
information  on  race,  incidence,  staging 
at  diagnosis,  and  mortality  from  breast 
and  cervical  cancers. 

b.  Identify  population  segments  at 
higher  risk  for  disease  and  for  failure  to 
be  screened. 

c.  Identify  factors  that  contribute  to 
disease  bunlen  and  limited  or 


inequitable  access  to  early  detection  and 
treatment  services. 

d.  Monitor  the  number  and 
characteristics  of  women  screened  and 
outcomes  of  screening. 

e.  Monitor  screening  resources, 
including  the  number  of  mammography 
faciUties.  cytology  laboratories,  and 
providers  of  cytology  screening. 

f.  Design  and  conduct  case  studies 
and  other  epidemiologic  investigations 
to  determine  factors  associated  with 
avoidable  morbidity  and  mortality. 

g.  Publish  a  yearly  report 
summarizing  the  population  status  with 
respect  to  these  conditions. 

6.  Evaluation 

Attention  should  be  given  to  the 
development,  establishment,  and  design 
of  individual  components  to  ensure  that 
there  can  be  meaningful  evaluation.  The 
evaluation  plan  should  assess  the 
performance  and  effectiveness  of 
intervention  components,  including: 

a.  Coalition  development. 

b.  Cancer  plan  development. 

c.  Public  education. 

d.  Professional  education. 

e.  Quality  assurance. 

f.  Surveillance. 

At  a  minimum,  the  evaluation  plan 
should  assess  the  existing  Stale  breast 
and  cervical  cancer  control  program  and 
should  include  the  following: 

a.  A  description  of  the  evaluation  plan 
and  how  evaluation  results  will  be  used. 

b.  A  description  of  methods  used  to 
assess  the  development  of  program 
activities  in  all  program  components. 

B.  CDC  Activities 

1.  Convene  meetings  for 
representatives  of  States  receiving 
awards  for  workshops  and  sharing 
information. 

2.  Convene  meetings  for 
representatives  of  States  receiving 
awards  for  training  purposes. 

3.  Disseminate  to  Stale  health 
departments  relevant  state-of-the-art 
research  findings  and  public  health 
recommendations  that  relate  to  early 
defection,  diagnosis,  and  treatment  for 
breast  a;id  cervicAil  cancer. 

4.  Collaborate  with  recipients  in 
planning,  operating,  and  evaluating 
program  activities  and  coordinating 
projects'  participation  in  all  co.mponents 
of  the  cancer  program. 

5.  Collaborate  with  recipients  in 
developing  surveillance  and  data 
systems  and  in  the  States'  analysis  and 
evaluation  of  data. 

6.  Provide  technical  assistance  in  the 
development  of  public  and  professional 
education  components. 

7.  Collaborate  with  recipients  in 
disseminating  outcome  indicators  and 
their  integration  into  program  operation. 
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a.  Provide  guidance  in  the 
development  and  establishment  of 
.specific  morbidity  reduction  objectives. 

9.  Provide  technical  information  and 
guidelines  in  the  development  of  quality 
assurance  procedures  for  mammography 
and  cervical  cytology. 

10.  Provide  technical  assistance  and 
direction  in  the  development  of 
evaluation  efforts. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  capability  of  the  State  health 
department's  commitment  to  carry  out 
the  planning,  intervention,  and 
evaluation  process  and  the  overall  plan 
to  accomplish  this  process.  (10  points) 

2.  The  extent  to  which  the  applicant 
assesses  the  breast  and  cervical  cancer 
program  needs  of  the  target  population 
and  justifies  the  program's  focus  on  the 
target  population.  (10  points) 

3.  The  consistency  of  the  specific  and 
time-related,  measurable  objectives  with 
the  stated  purpose  of  the  cooperative 
agreement  and  the  ability  to  achieve  the 
objectives,  activities,  and  milestones  of 
the  program  within  the  specified  period. 
(15  points) 

4.  The  extent  of  the  applicant's  ability 
to  assure  community  and  professional 
support  and  involvement,  to  use 
available  resources,  and  to  ensure  that 
the  coalition  assumes  a  major  role  in  the 
program.  (10  points) 

5.  The  ability  of  the  applicant  to 
identify  appropriate  staff  for  the 
program  who  are  available  and  trained 
to  carry  out  the  required  task.  (5  points) 

6.  The  extent  to  which  the  applicant's 
plan  reflects  integration  of  breast  and 
cervical  cancer  program  elements  into 
the  health  care  delivery  system  through 
the  formation  of  program  linkages  and 
the  development  of  a  cancer  program 
advisory  group  or  task  force.  (10  points) 

7.  Evidence  of  the  applicant's 
commiLment  to  develop  and  maintain  a 
surveillunce  system,  a  breast  and 
cervical  cancer  registry,  and  a  method  to 
track  the  knowledge,  attitudes,  and 
practices  of  the  targeted  population.  (10 
points) 

8.  The  quality  of  the  public  education 
plan,  including  the  ability  to  develop, 
carry  out,  and  evaluate  interventions  for 
target  populations.  (5  points) 

9.  The  quality  of  the  professional 
education  plan,  including  the  ability  to 
develop,  carry  out,  and  evaluate 
interventions  for  target  populations.  (5 
points) 

10.  The  quality  of  the  mammography 
and  cervical  cjiology  quality  assurance 
plan.  (10  points) 


11.  The  quality  of  the  applicant's 
evaluation  plan.  (10  points) 

12.  The  extent  to  which  the  budget  is 
roasonable  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds.  (Not  Weighted) 

Rec^iient  Financial  Participation 

This  program  has  no  statutory 
formula.  No  specific  matching  funds  are 
required;  however,  the  application 
should  include  specifics  on  the 
applicant's  contribution  to  the  overall 
program  cost  and  reflect  a  commitment 
to  IcMig-term  progressive  support  on  the 
part' of  non-Federal  funding  sources. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Proems  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305,  no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Beduction  Act 

J'rcjects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Monagement  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 


Application  Workshop 

CDC  will  conduct  an  application 
workshop  for  potential  applicants  via 
conference  calls.  The  workshop  will 
address  specifics  of  the  program 
announcement  and  provide  attendees 
with  guidance  on  the  assessment, 
planning,  and  development  of 
infrastructure  and  each  of  the  essential 
core  components  of  a  comprehensive 
breast  and  cervical  cancer  control 
program.  Those  wishing  to  participate 
in  the  conference  calls  must  register  by 
contacting  Tanya  Hicks  at  (404)  488- 
4880.  For  additional  information  please 
refer  to  the  "Where  To  Obtain 
Additional  Information"  section  of  this 
announcement. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form-5161-1  must  be 
submitted  to  Edwin  L  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314. 
Mailstop  E-18,  Atlanta.  Georgia  30305. 
on  or  before  May  25, 1994. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6508. 
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Programmatic  technical  assistance 
may  be  obtained  from  Kevin  Brady, 
Program  Services  Branch,  Division  of 
Cancer  Prevention  and  Control,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  K- 
57,  Atlanta,  Georgia  30341,  telephone 
(404)  488-4880  and  FAX  (404)  488- 
4727. 

Please  refer  to  Announcement 
Number  425  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copv  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325.  telephone 
(202) 783-3238. 

Dated:  March  30,  1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
iFK  D<3C.  94-8057  Filed  4-»-94;  8:45  am) 
BILUNC  CODE  4t6)-18-P 


Office  of  Inspector  General 

Program  Exclusions:  February  1994 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  Febniary  1994, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  paN-ment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare.  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject  city,  state 


Program-Related  Convictions 

Alfonso,     Raphael      E,     Miami 

Beach,  FL  

Barlis.  Thomas  K,  Jackson  Hgts, 

NY  

Barnes,   Elstjeth.    Baton    Rouge. 

LA 

Coleman,  Jimmy  Bert.   Denison. 

TX  

CooK,  John  M.  Baton  Rouge.  l-A  . 
Cosby,  Jo  Beth,  Lexington,  5C  .... 
Day.  John  Walter,  Payson,  UT  .... 
Discovery     Transportation,     Inc. 

Brooklyn.  NY  

Donaldson.     Kathy     Lou     Bond, 

Denham  Spnngs,  LA  

Exe,  Inc.  Albuquerque.  NM  

Fisk,  Ronald  W.  New  Orleans.  LA 
Gent:ie.  Mana  C.  Arlington,  VA  .... 
Glickman.  Stanley.  Hudson  Falls. 

NY  

Gnego.     Bernard,     Altxiquerque. 

NM  

Gnrnes.  Janice  D,  Kempr>er,  TX  .. 

Jones,  Mary  L.  Gautier,  MS  

Kelly,  Joan  C,  Mount  Vernon,  NY 
Kelly  Kare.  LTD,  New  Rochelle, 

NY  

Lees   Maincresf   Pharmacy,    Inc, 

Paxton,  MA  

Loeb,  Janett  T,  Metame.  LA 

McCullough,  Patricia  L.  Elgin,  TX 
McDonald,     Robert    J,    Jackson 

Heights,  NY 

Melton,  Kelle  Wnght,  Denison.  TX 
Mickman,  Mark.  Atlantic  City.  NJ  . 

Mullen.  Ernest,  Plymouth.  Ml  

Myers.  Kathleen.  Durham,  NC 

Myers.  Wiley  F.  Mineral  Wells,  TX 

O'Brien,  Kevin  F,  Boxford,  MA 

Tabor,    Cathenne    Tilton,    Giard 

Frame,  TX 

Tibbits,  Lee  P,  Paxton,  MA  

Yanko,  William,  Brooklyn,  NY  

Patient  Abuse/Neglect 
Convictions 

Abemalhy.  Alice  J.  Colfax.  LA  

Alexander,  Jeannette.  Shreveport. 

LA 

Baquera.  Andrew.  Fort  Worth,  TX 
Brown.  Sherwin  Carl,  Port  Allen. 

La 

Ctiee,  Loretta.  Shiprock.  NM 

Clark.  Marilyn  Denise,  Minden,  LA 
Clay,     Kaihr/n     Payne.     Baton 

Rouge.  L^. 

Collins.  Grand  Ester,  Wynne.  AR 

Cox.  Lisa  J.  Stockholm,  NY  

Davis,  Realia  D,  Baton  Rouge,  LA 
Devoogel,  Steven  M,  Wilson,  NY  . 
Duran,  Michele  E,  Holman,  NM  ... 
French,  Cynthia,  Chapel  Hill,  NC  . 
Heinzerling,     Marjone     L,     Fort 

Worth.  TX 

Johnston,  Kattieryn  Weston,  Fort 

Worth,  TX 

Martin,  Edward  L,  Jackson,  MS  ... 

Meeker,  SarKlra,  Conway,  AR  

Myles.  Annette.  Alamogordo.  NM 

Pinto.  Alicia.  Mamorneck.  NY  

Randolph,  Elzldia,  New  Orleans, 

LA 


Effective 
date 


Subject  c<ty.  state 


03/01/94 

03'01/94 

02/28/94 

02/28/94 
02/28/94 
03/01/94 
03/01/94 

03/01/94 

'02'28/94 
02/28/94 
02/24,'94 
03  01/94 

03/01/94 

02/28/94 
02'28/94 
02'24/94 
03/01/94 

03/01/94 

03/01/94 
02'28/94 
02/28/94 

03/01. '94 
02/28/94 
03/01/94 
02/28/94 
03/01/94 
02/28/94 
03/01/94 

02/28/94 
03/01/94 
03/01/94 


02/2&'94 

02/28/94 
02/2a'94 

02/28/94 
02/28/94 
02/28/94 

02/28/94 
02/28/94 
03/01/94 
02/28/94 
03/0 1/S4 
02/28/94 
03/01/94 

02/2A/94 

02/28/94 
02/28/94 
02/28/94 
02/28/94 
03/01/94 

02'28/94 


Robtnson.  Thyrettia  R,  Edna.  TX  . 
Rodgers.  James  R.  Conway,  AR  . 
Stiarpe.  Cathenne  K,  Providence, 

Rl  

Shaw,  Cathenne,  Shreveport,  LA 
Strong,  Ettiel.  West  Memphis.  AR 
Valentino,  Knstie  M.  Nedrow,  NY 
Winkelmann-Knudson.        Lesley, 

Las  Vegas,  NV 

Conviction  for  Health  Care 
Fraud 

Abbott  Pharmacy  &  Surgical, 
Brentwood.  NY 

Berliner.  Charles.  Sayville.  NY 

B0Z7I.  James.  West  Hempstead. 
NY 

Bnlliant,  Alan.  Huntington,  NY 

Hughes.  Geneva  Libich.  Bryson 
City.  NC  

Controlled  Substance 
Convictions 

Anderson.  Ponald  J,  CI've.  lA  

Barbour.   Joseph   P.us.   Philadel- 

ptiia.  PA  

Ritter.       Lawrence      J.      Citrus 

He.ghts.  CA 

License  Revocation/ 

Suspension 

Doyle,  Barbara  Ann,  Cibolo.  TX  ... 

Jewell,  Kenneth  W,  Bre.iham.  TX 

Kargtx),  Manan,  Aiexandna,  VA  ... 

Ladley.  David  M.  Hufnt>le.  TX  

Stegman,  Ronald  R,  Dallas.  TX  ... 

Entities  Owned'Controlled  by 
Convicted 

DuratHe    Home    Medical    Equi|> 

ment.  Lexington.  SO  

Pottsboro  Drug.  Pottsboro,  TX  

Default  On  Heal  Loan 

Amato,  Frank  J.  Beliport.  NY  

Andernian.  John  C,  Port  St  Lucie, 

FL 

Barnes,  William  T,  Macon.  GA 

Bamett.  Bnan  D,  Wet>ster.  TX  

Bockstedt-f^iddleton,    Louisa    M. 

Davenport.  lA 

Boshes.  Pern  D,  Boca  Raton.  FL 
Bowen-Hay.  Winston  B.  Norcross, 

GA 

Broze,  Rory  A.  Austin,  TX  

Bruymng,  Edwin  F.  Miami.  FL 

Burdett.  Denis  P.  Riverdale,  NY  .. 
Caklarella,      Cynthia      E,      Des 

Plaines,  IL 

Cargioli,  RonaW  P.  Noblesvilie,  IN 
Casserly,  Rictiard  J.  Terre  Haute, 

IN  

Cleere.  Carrol  E.  Red  Oak.  TX  .... 
Crawiord.  James  B.  Coralville.  lA 
Decubellis.   Robert   J,   Sarasota, 

FL 

Elzey,  Leonard  D,  Mount  Vernon. 

NY  

Flores.  Alberto.  Arlington,  TX  

Gasso,  Joaquin  A.  Hialeah,  FL  .... 
Goodrrun.  Joseph  E,  Waco,  TX  .. 

Hen-on.  Oevere  J,  Chicago,  IL  

Howard.  Annette  M,  Houston,  TX 
Johnson,  Joseph  R,  Indianapolis. 

IN  


Effective 
date 


02'28«4 
02y2a'94 

03/01/94 
OZ'28/94 
02/2&94 
03/01.'94 

03/01/94 


03/01/94 
03-'01'94 

03/01/94 
03/01,'94 

03/0  V'94 


0228/94 
03/0l,'94 
03.01/94 


02'28/94 
02/28/94 
Oa'01/94 
02/2a'94 
02'2a94 


03/01, '94 
02/2a'94 

Oa' 11/94 

03/11/94 
0ai1/94 

oaio.'94 

Oa'09/94 
0ai1.'94 

03/11/94 
0ai0»'94 

oa'n/94 
oaii.'94 

03'09'94 
03/09/94 

03/09 '94 
oa  10/94 
03/09/94 

Oai1/94 

oa  11/94 
03/06/94 

oaii/94 

03/06/94 
oa'09/94 
03/06/94 

0a09,'94 
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Subject  city,  state 


Johnston,    John    D,    Grandv»ew, 

MO 

Joseph,  LesJte,  Queens  ViHage, 

KY  _ 

McDamel,  Ronnie  L,  Lake  Btuff, 

IL 

Metcart,  Roy  L,  Arttngton.  TX  

OConner,    Bnan   J,    Charteston, 

SC 

Paimer.  Donna  C,  Cartsbad.  CA  „ 
Pearce,  Cla'V  H.,  Grand  Prairie, 

IX  _ 

Platter,   Daniel   H,   Altxx^uerque, 

NM  _ 

Porter.  Robert  A,  St  Louis.  MO  ..„ 

Pust.  Keith  W,  Fullerton,  CA  

Rmne,  Cecil  T,  Cteveand.  TX 

Rose.  Myrtle  F,  Dallas,  TX  

Watlcrd,  Enc  L,  Lake  Charles,  LA 

Wnght,  Donald  L,  Normal,  IL  

Youde,  Rehea  L,  Elkins.  AR  

Section  1128Aa 
Finke,  David  L,  Otton,  TX 

Peer  Review  Orgai>izatk>n 
Cases 

Kinchen,  Errtest  W,  Lafayette,  LA 
Lowr>ey.  Joseoh  F,  Warwick,  Rl  .. 


Effective 
date 


03^9/94 

03/11-94 

03A)9i94 
03/1(V94 

03/11/94 
03i/11/94 

03/1  a'94 

03;06.'94 
03/09/94 
03/11/94 
03,-10/94 
03rt)6/94 
03/10/94 
03/09/94 
03/06/94 

11/10«3 


02/20/94 
03/27/94 


Dated:  March  3. 1994. 
James  F.  Pattoo, 

Director,  Health  Care  AdministratJw 

Sanctions,  Office  of  Investigations. 

IFR  Doc.  94-8072  Filed  4-^-94;  8:45  ami 

BILUMO  CODE  4110-60-P 

National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Sut>cofnmlttee  To  Evaluate  ttte 
National  Cancer  Program,  National 
Cancer  Advisory  Board 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board.  National  Cancer 
Institute,  National  Institutes  of  Health 
on  April  27-20,  1994  at  the  Washington 
Chike  Inn.  3001  Cameron  Boulevard. 
Durham  NC  27706. 

The  meeting  will  be  open  to  the 
public  from  8  am  to  recess  on  April  27 
and  28;  and  from  8  am  to  adjournment 
on  April  29.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Discussions  will  address  the  evaluation 
and  achievements  of  the  National 
Cancer  Program. 

Ms.  Carole  Frank.  Committee 
Management  Specialist,  National  Cancer 
Institute.  National  Institutes  of  Health. 
Executive  Plaza  North,  room  630M. 
9000  Rockville  Pike.  Bethesda. 
Maryland  20892  (301/496-5708).  will 
provide  a  summary  of  the  meeting  and 


a  roster  of  the  Subcommittee  members 
upon  request. 

Mb.  Cherie  Nichols.  Executive 
Secretary,  Subcommittee  to  Evaluate  the 
National  Cancer  Program,  National 
Cancer  Advisory  Board.  National  Cancer 
Institute.  National  Institutes  of  Heakh. 
Building  31.  room  11A23,  Bethesda, 
Maryland  20892  (301/496-5515),  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cherie  Nichols  on  (301/ 
496-5515)  in  advance  of  the  meeting. 

Dated:  Marrh  30. 1994. 

Margery  G.  Grubb. 

Senior  Cominittee  Mancgemertt  Specialist, 
MH. 

IFR  Doc.  94-8091  Fii«>d  4^-94;  8:45  am] 

BtUJNG  CODE  4140-OV-M 


Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health;  Public  Law  94-437,  Indian 
Health  Care  Inrtprovement  Act; 
Delegation  of  Authority 

Notice  is  hiereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Heakh  by  the  Secretary  of  Health  and 
Human  Services  on  February  22, 1994, 
I  delegated  to  the  Director,  Indian 
Heakh  Service,  with  authority  to 
redeU'gate,  all  the  authorities  of  the 
Indian  Health  Care  Improvement  Act, 
Public  Law  P4— 437,  as  amended,  with 
the  exception  of  the  authority  to 
promulgate  regulations,  to  submit 
rf  ports  to  the  Congress,  to  establish 
advisory  committees  or  national 
commissions,  and  to  app^oint  members 
to  such  committees  or  commissions. 

This  delegation  supersedes  the 
delegntion  of  June  20, 1977.  from  tha 
As.'.if.t3nt  Secretary  for  Health  to  the 
AdiTiinist-^tor,  Heahh  Services 
Administration,  for  the  Indian  Health 
Care  Improvement  Act.  Public  Law  94- 
437  es  continued  in  Lhe  Reorganization 
Order  of  January  4,  1988  (52  FR  47053). 
Previous  redelegations  of  authority 
made  to  officials  within  the  Public 
Heahh  Service  under  Public  Law  94- 
437  may  continue  in  effect  for  no  more 
than  90  days  from  the  effective  date  of 
this  delegation,  provided  they  are 
consistent  with  this  delegation. 

This  delegation  was  effective  March  24, 
1994, 


Dated:  March  24, 1994. 
Phaip  R.  Lee,  M.D., 

Assistant  Secretary  for  Health. 

[FR  Doc  94-8071  Filed  4-4-94;  8:45  am) 

BiLUNQ  CODE  4t<4-t«-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing- Federal  Housing 
Commissioner 

[Docket  No.  N-94-3743;  FR-3689-^M>11 

Service  Coordinators  in  Certain 
Assisted  Housing  Proiects;  Monitorir>g 
Approved  Requests  for  Funds  for 
Fiscal  Year  1994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Con-imissioner,  HUD. 

ACTION:  Notice  of  amendment  to  HUD 
notice. 

SUMMARY:  This  notice  provides 
notification  of  an  amendment  to  a 
Notice  to  HLTD  Field  Offices  (Notice  H- 
93-71)  from  the  Office  of  Housing, 
which  annoujices  expanded  ehgibility 
and  provides  procedures  for  advertising 
for,  receipt  of,  and  processing  requests 
for  section  8  funds  for  service 
coordinators  for  quahfying  projects. 
Additional  Kinds  are  available  for 
service  coordinators  in  Fiscal  Year  1994 
for  qualifying  projects,  which  now 
include  projects  assisted  under  section 
8,  section  221(d)(3)  BMIR.  and  section 
236.  as  well  as  section  202  projects. 
DATES:  Requests  for  copies  of  Notice  H- 
93-71  and  the  recent  amendment  may 
be  submitted  through  June  6. 1994. 
FOR  FU*^THER  INFORKIATtON  CONTACT:  The 
local  HIT)  field  office  that  services  the 
project.  A  list  of  field  offices  appears  as 
an  appendix  to  this  notice.  FmHA 
projects  must  also  contact  the  HUD  field 
office  that  normally  handles  the 
jurisdiction  in  which  the  project  is 
loc3ied.  A  copy  of  the  Notice 
amendment  and  Notice  H-93-71  will  be 
available  to  those  who  request  it. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provid»?s  notification  to 
inferesled  parties  that  the  Office  of 
Housing  has  amended  HUD  Notice  H- 
93-71,  which  provides  procedures  to 
HLTD  field  offices  of  advertising  for, 
receipt  of.  Rnd  processing  requests  for 
section  8  h^nds  for  service  coordinators. 
Additional  funds  are  available  for 
service  coordinators  in  Fiscal  Year  1994 
for  qualifying  projects. 

The  amendment  to  HUD  Notice  H- 
93-71  (entitled  "Processing  of  Requests 
for  section  8  Funds  for  Service 
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Coordinators  in  section  8,  202.  202/8, 
221  and  236  Projects  and  Monitoring  of 
Approved  Requests — Fiscal  Year  (FY) 
1994")  extends  funding  for  service 
coordinators  to  section  8  projects 
(including  FMHA  section  515/8)  with 
project-based  subsidy  and  section 
221(d)  BMIR  and  section  236  projects 
without  project-based  subsidy. 
Available  funding  is  $22  million  for 
section  202  and  202/8.  $15  million  for 
section  8,  and  $10  for  section  221(d) 
BMIR  and  section  236  projects  without 
subsidy.  All  requests  must  be  for 
projects  which  are  housing  for  the 
elderly  and  disabled.  Eligible  projects 
include  any  building  within  a  mixed- 
use  project  that  was  designated  for 
occupancy  by  elderly  persons,  or 
persons  with  disabilities  at  its 
inception,  or  although  not  so 
designated,  for  which  the  eligible  owner 
gives  preferences  in  tenant  selection 
(with  HUD  approval)  for  all  units  in  the 
eligible  project  to  eligible  elderly 
persons  or  persons  with  disabilities. 
There  are  three  new  dollar  allocation 
plans  and  a  new  request  submission  and 
review  schedule. 

A  service  coordinator  is  a  social 
service  staff  person  hired  by  the  project 
owner/management  company.  The 
coordinator  is  responsible  for  assuring 
that  the  elderly,  especially  those  who 
are  frail,  and  disabled  residents  of  the 
project  are  linked  to  the  supportive 
services  they  need  to  continue  living 
independently  in  that  project. 

Dated:  March  28, 1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Appendix 

Region  I 

Boston.  Massachusetts  Regional  Office 

Durisdiction:  Massachusetts) 

Casimir  Kolaski  (.Acting)  Regional 
Administrator-Regional  Housing 
Commissioner,  Thomas  P.  O'Neill.  Jr. 
Federal  Building,  10  Causeway  Street, 
room  375.  Boston.  Massachusetts  02222- 
1092,  (617)  565-5234;  TDD  (617)  565-5453 

Hartford,  Connecticut  Office 

(Jurisdiction:  Connecticut) 

Robert  Donovan  (Acting  Manager)  330  Main 
Street,  Hartford,  Connecticut  06106-1860, 
(203)  240-4522;  TDD  (203)  240-4665 

Manchester,  New  Hampshire  Office 
(Jurisdiction:  New  Hampshire,  Maine) 
David  B.  Harrity,  Manager,  Norris  Cotton 
Federal  Building,  275  Chestnut  Street, 
Manchester,  New  Hampshire  03101-2487. 
(603)  666-7681;  TDD  (603)  666-7518 

Providence,  Rhode  Island  Office 
(Jurisdiction:  Rhode  Island) 
Michael  Dziok  (Acting  Manager),  330  John  O. 
Pastore  Federal  Building,  and  U.S.  Post 


Office — Kennedy  Plaza,  Providence,  Rhode 
Island  02903-1785,  (401)  528-5351;  TDD 
(401)  528-5364 

Fegion  11 

New  York  Regional  Office 

(Jurisdiction:  New  York) 

Burton  Bloomberg  (Acting),  Regional 
Administrator-Regional  Housing 
Commissioner.  26  Federal  Plaza,  New 
York.  New  York  10278-0068,  (212)  264- 
6500;  TDD  (212)  264-0927 

Buffalo.  New  York  Office 
(Jurisdiction:  Western  New  York) 
Joseph  B.  Lynch,  Manager,  Lafayette  Court, 
Sth  floor,  465  Main  Street.  Buffalo.  New 
York  14203-1780,  (716)  846-5755 

Newark,  New  Jersey  Office 

(Jurisdiction:  New  Jersey) 

Diane  J.  Johnson  (Acting  Manager).  Military 
Park  Building.  60  Park  Place,  Newark,  New 
Jersey  07102-5504.  (201)  877-1662;  TDD 
(201)645-6649 

Fegion  III 

Philadelphia,  Pennsylvania  Regional  Office 

(Jurisdiction:  Eastern  Pennsylvania) 

Harry  W.  Staller,  Acting  Regional 
Administrator,  Liberty  Square  Building, 
105  South  7th  Street.  Philadelphia, 
Pennsylvania  19106-3392,  (215)  597-2560 
(Ext.  6);  TDD  (215)  597-5564 

Washington,  DC  Office 
(Jurisdiction:  District  of  Columbia  Area) 
I.  Toni  Thomas.  Manager.  Union  Center 
Plaza,  Phase  II,  820  First  Street  NE..  suite 
300,  Washington,  DC  20002-4205,  (202) 
275-9200;  TDD  (202) 275-0967 

Baltimore,  Maryland  Office 

(Jurisdiction:  Maryland) 

Maxine  S.  Saunders,  Manager,  10  South 
Howard  Street,  Sth  fi.,  Baltimore,  Maryland 
21201-2505,  (410)  962-2520  (Ext.  3474); 
TDD  (410)  962-0106 

Pittsburgh,  Pennsylvania  Office 
(Jurisdiction:  Western  Pennsylvania) 
Choice  Edwards.  Manager,  Old  Post  Office 
Courthouse  Bldg.,  700  Grant  Street, 
Pittsburgh,  PA  15219-1939,  (412)  644- 
6428;  TDD  (412)  644-5747 

Richmond,  Virginia  Office 

(Jurisdiction:  Virginia) 

Mary  Ann  Wilson,  Manager.  The  3600 
Centre,  3600  West  Broad  Street.  P.O.  Box 
90331.  Richmond,  Virginia  23230-0331, 
(804)  278-4507;  TDD  (804)  278-4501 

Charleston,  West  Virginia  Office 

(Jurisdiction:  West  Virginia) 

Frederick  S.  Roncaglione  (Acting  Manager). 
405  Capitol  Street,  suite  708,  Charleston, 
West  Virginia  25301-1795,  (304)  347-7000; 
TDD  (304)  347-5332 

Region  IV 

Atlanta,  Georgia  Regional  Office 

(Jurisdiction:  Georgia) 

Raymond  A.  Harris,  Regional  Administrator- 
Regional  Housing  Commissioner,  Richard 
B.  Russell  Federal  Building,  75  Spring 


Street  SW..  Atlanta,  Georgia  30303-3388. 
(404)  331-5136;  TDD  (404)  730-2654 

Birmingham,  Alabama  Office 

(Jurisdiction:  Alabama) 

Robert  E.  Lunsford,  Manager,  600  Beacon 
Parkway  West,  suite  300.  Birmingham, 
Alabama  35209-3144,  (205)  290-7617; 
TDD  (205)  790-7624 

Louisville,  Kentucky  Office 

(Jurisdiction:  Kentucky) 

Vema  V.  Van  Ness,  Manager.  601  West 
Broadway.  Post  Office  Box  1044, 
Louisville.  Kentucky  40201-1044,  (502) 
582-5251 

Jackson,  Mississippi 

(Jurisdiction:  Mississippi) 

Sandra  Freeman.  Manager.  Dr.  A.H.  McCoy 
Federal  Building,  100  W.  Capitol  Street, 
room  910,  Jackson,  Mississippi  39269- 
1096,  (601)  965-5308;  TDD  (601)  965-4171 

Greensboro,  North  Coralina 

(Jurisdiction:  North  Carolina) 

Lany  J.  Parker,  Manager,  2306  W. 
Meadowview  Road,  Greensboro,  North 
Carolina  27407.  (919)  547-4000;  TDD  (910) 
547-4010 

Caribbean  Office 

(Jurisdiction:  Puerto  Rico) 

Rosa  C.  Villalonga,  Manager,  New  San  Juan 
Office  Building.  159  Carlos  E.  Chardon 
Avenue,  San  Juan,  Puerto  Rico  00918- 
1804,(809)766-6121 

Columbia.  South  Carolina  Office 

(Jurisdiction:  South  Carolina) 

Ted  B.  Freeman,  Manager.  Strom  Thurmond 
Federal  Building,  1835-45  Assembly 
Street,  Columbia,  South  Carolina  29201- 
2480,  (803)  765-5592 

Knoxville.  Tennessee  Office 
(Jurisdiction:  Eastern  Tennessee) 
Richard  B.  Barnwell.  Manager.  John  J. 
Duncan  Federal  Bldg.,  710  Locust  Street, 
SW.,  Knoxville,  Tennessee  37902-2526. 
(615)  549-4384;  TDD  (615)  549-4379 

Nashville,  Tennessee  Office 

(Jurisdiction:  Western  Tennessee) 

John  H.  Fisher,  Manager,  251  Cumberland 

Bend  Drive,  suite  200.  Nashville. 

Tennessee  37228-1803.  (615)  736-5213 

Jacksonville,  Florida  Office 

(Jurisdiction:  Florida) 

James  T.  Chaplin,  Manager.  301  West  Bay 

Street,  suite  2200.  Jacksonville,  Florida 

32202-5121. (904)  232-2626 

Region  V 

Chicago,  Illinois  Regional  Office 

durisdiction:  Illinois) 

Edwin  Eisendrath,  Regional  Administrator- 
Regional  Housing  Commissioner,  Ralph  H. 
Metcalfe  Federal  Building,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60606.  (312) 
353-5680 

Detroit.  Michigan  Office 
durisdiction:  Eastern  Michigan) 
Harry  I.  Sharrott,  Manager.  Patrick  V. 
McNamara  Federal  Building,  477  Michigan 
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Avenue.  Detroit.  Michigan  48226-2592. 
(313)226-7900 

Indianapolis,  Indiana  Office 

Ourisdiction:  Indiana) 

J.  Nicholas  Shelley,  Manager,  151  North 

Delaware  Street.  Indianapolis.  Indiana 

46204-2526.  (317)  226-6303 

Grand  Rapids,  Michigan  Office 
(Jurisdiction:  Western  Michigan) 
Ronald  C.  Weston,  Manager,  2922  Fuller 

Avenue  NE.,  Grand  Rapids,  Michigan 

49505-3499,  (616)  456-2100 

Minneapolis-St.  Paul,  Minnesota 

(Jurisdiction:  Minnesota) 

Thomas  Feenev,  Manager,  220  Second  Street, 
South,  Bridge  Place  Building,  Minneapolis, 
Minnesota  55401-2195,  (612)  370-3000 

Cincinnati,  Ohio  Office 

(Jurisdiction:  South  East  Ohio] 

William  J.  Harris,  Manager,  Federal  Office 
Building,  room  9002.  550  Main  Street, 
Cincinnati,  Ohio  45202-3253.  (513)  684- 
2884 

Cleveland,  Ohio  Office 
(Jurisdiction:  Northwest  Ohio) 
George  L.  Engel,  Manager,  Renaissance 

Building,  1350  Euclid  Avenue,  5th  fl.. 

Cleveland,  Ohio  44115-1815,  (216)  522- 

4058 

Columbus,  Ohio  Office 

(Jurisdiction:  Central  Ohio) 

Robert  W.  Dolin,  Manager.  200  North  High 

Street,  Columbus,  Otiio  43215-2499,  (614) 

469-5737 

Milwaukee,  Wisconsin  Office 

(Jurisdiction:  Wisconsin) 

Delbert  F.  Reynolds,  Manager,  Henry  S. 
Reuss  Federal  Plaza,  310  West  Wisconsin 
Avenue,  suite  1380,  Milwaukee,  Wisconsin 
53203-2289,  (414)  291-3214 

Region  V7 

Fort  Worth,  Texas  Regional  Office 

(Jurisdiction:  North  Texas) 

Frank  L.  Davis  (Acting),  Regional 
Admin.itralor-Resjonal  Housing 
Commissioner,  1600  Throckmorton,  Post 
Office  Box  2905,  Fort  Worth,  Texas  76113- 
2905.  (817)  885-5401;  TDD  (817)  728-5447 

Houston.  Texas  Office 

(Jurisdiction:  East  Texas) 

George  H.  Rodriguez,  Acting  Manager, 

Norfolk  Tower, 
2211  Norfolk,  suite  200,  Houston.  Texas 

77098-4096,  (713)  653-3274 

San  Antonio.  Texas  Office 

(Jurisdiction:  South  Texas) 

A.  Cynthia  Leon,  Manager,  Washington 
Square  Building,  800  Oclorosa  Street,  San 
Antonio,  Texas  78207-4563.  (512)  229- 
6800;  TDD  (512)  229-6885 

Little  Rock,  Arkansas  Office 

(Jurisdiction:  Arkansas) 

John  Suskie,  Manager,  TCBY  Tower,  425 

West  Capitol  Avenue,  Little  Rock. 

Arkansas  72201-3488.  (SOI)  324-5931, 

TDD  (501)  324-5931 


New  Orleans.  Louisiana  Office 

(Jurisdiction:  Louisiana) 

Robert  J.  Vasquez,  Manager,  Fisk  Federal 
Building,  suite  3100, 1661  Canal  Street— 
P.O.  Box  70288,  New  Orleans.  Louisiana 
70112-2887,(504)589-7200 

Oklahoma  City.  Oklahoma  Office 

(Jurisdiction:  Oklahoma) 

Edwin  I.  Gardner,  Manager,  Alfred  P.  Murrah 
Federal  Building.  200  N.W.  5th  Street, 
Oklahoma  City.  Oklahoma  73102-3202. 
(406)  231-4181;  TDD  (405)  231-4181 

Oklahoma  City — Indian  Programs  Division 

(405)231-4102 

Tulsa,  Oklahoma — Tulsa  Office 

Ourisdiction:  Oklahoma) 

James  S.  Colgan,  Manager,  1516  S.  Boston 

Avenue,  suite  110,  Tulsa,  Oklahoma 

74119-4032,  (918)  581-7434 

Region  177 

Kansas  City,  Missouri  Regional  Office 
(Jurisdiction:  Western  Missouri,  Kansas) 
William  H.  Brown,  Regional  Administrator- 
Regional  Housing  Commissioner,  Gateway 
Tower  II,  400  State  Avenue,  Kansas  City, 
KS  66101-2406.  (913)  551-5462;  TDD 
(913) 236-3972 

Omaha,  Nebraska  Office 

(Jurisdiction:  Nebraska) 

Roger  M.  Massey,  Manager,  10909  Mill 
Valley  Road.  Omaha.  Nebraska  68154- 
3955,  (402)  942-3100;  TDD  (402)  221-3703 

St.  Louis.  Missouri  Office 
(Jurisdiction:  Eastern  Missouri) 
Kenneth  G.  Lange,  Manager.  1222  Spruce 
Street,  room  3207.  St.  Louis.  Missouri 
63103-2836,  (314)  539-6583;  TDD  (314) 
53»-6331 

Des  Moines,  Iowa  Office 

(Jurisdiction:  Iowa) 

William  McNamey.  Manager,  Federal 
Building,  210  \Valnut  Street,  room  239,  Des 
Moines,  Iowa  50309-2155,  (515)  284-4512; 
TDD  (515)  284-4728 

Region  VIU 

Denver,  Colorado  Regional  Office 

(Jurisdiction;  Colorado,  Utah,  Montana. 
Wyoming,  North  and  South  Dakota) 

Donald  J.  Dirksen.  (Acting),  Regional 
Administrator-Regional  Housing 
Commissioner,  Executive  Tower  Building, 
1405  Curtis  Street,  Denver,  Colorado 
80202-2349,  (303)  844^513 

Region  DC 

San  Francisco,  California  Regional  Office 

(Jurisdiction:  Western  California) 

Art  Agnos,  Regional  Administrator-Regional 
Housing  Commissioner.  Philip  Burton 
Federal  Building  &  U.S.  Courthouse,  450 
Golden  Gate  Avenue,  P.O.  Box  36003,  San 
Francisco,  California  94102-3448,  (415) 
556-4752;  TDD  (415)  556-8357 

Honolulu,  Hawaii  Office 
(jurisdiction:  Hawaii) 

Gord«n  Y.  Funitani.  Manager.  500  Ak  Moana 
Boulevard,  suite  500.  Honoluhi.  Hawaii 


96813-4918.  (808)  541-1323;  TIX}  (808) 
541-1356 

Los  Angeles,  California  Office 
(Jurisdiction:  Southern  California) 
Charles  Ming,  Manager,  1615  W.  Olympic 
Boulevard,  Los  Angeles.  California  9001S- 
3801,  (213)  251-7122;  TDD  (213)  251-7038 

Sacramento,  California  Office 
(Jurisdiction:  Northeast  California) 
Anthony  A.  Randolph,  Manager,  777  12th 

Street,  suite  200,  Post  Office  Box  1978. 

Sacramento,  California  95814-1977,  (916) 

551-1351;  TDD  (916J  551-1367 

Phoenix  Office 

Ourisdiction:  Arizona) 

Dwigbt  A.  Peterson,  Manager,  Two  Arizona 
Center,  400  N.  5th  Su-eei.  suite  1600,  Post 
Office  Box  13468,  Phoenix.  Arizona 
85004-2361.  (602)  379-44.i4,  TDD  (602) 
379-4461 

Phoenix,  Arizona  Indian  Programs  Office 

Two  Arizona  Center,  su.te  1650,  Phoenix. 
Arizona  85004,  (b02J  379-4156;  TIMJ  (602) 
379-4461 

Region  X 

Seattle,  Washington  Office 

(Jurisdiction:  Washington) 

Lynn  Stowell  (Acting),  Regional 
Administrator-Regional  Housing 
Commissioner,  Federal  Office  Building, 
909  First  Avenue,  suite  200.  Seattle, 
Washington  98104-1000,  (206)  220-5101 

Seattle,  Washington — Office  of  Indian 
Programs 

Arcade  Plaza  Building,  1321  2nd  Avenue. 
Seattle,  Washington  98101-2058,  (206) 
553-0330;  TDD  (206)  553-4351 

Portland,  Oregon  Office 

(Jurisdiction:  Idaho  and  Oregon) 

Richard  C.  Brinck,  Manager,  Cascade 
Building.  520  SW.  Sixth  Avenue,  Portland, 
Oregon  97204-1596,  (503)  326-2561 

Anchorage,  Alaska  Office 

Ourisdiction:  Alaska) 

Arlcne  L.  Patfon,  Acting  Manager,  University 
Plaza  Building,  949  East  36th  Avenue, 
suite  401,  Anchorage,  Alaska  99508-4399, 
(907)  271-4170. 

[FR  Doc.  94-8066  Filed  4-4-94;  8:45  am) 

BILUNQ  COOe  42ie-37-P 


Office  of  the  Secretary 

[Docket  No.  N-94-3038,  FR-273«-N-t1] 

Regulatory  Waiver  Requests  Granted 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  waivers. 

SUMMARY:  Under  section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Reform  Act),  the  Department  is 
required  to  make  public  all  apptoval 
actions  taken  m  waivers  of  regtUations 
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This  Notice  provides  notification  of 
waivers  granted  during  the  period  from 
March  1  to  September  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  about  this 
Notice,  contact  Myra  L.  Ransick, 
Assistant  General  Counsel  for 
Regulations,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410;  (202)  708-3055;  (TDD)  (202) 
708-3259.  (These  are  not  toll-free 
numbers.)  For  information  concerning  a 
particular  waiver  action,  contact  the 
person  whose  name  and  address  is  set 
out  for  the  particular  item  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Reform  Act  amended  section 
7  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C. 
3535(q)(3))  to  provide: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 
publishing  a  notice  in  the  Federal 
Register.  These  Notices  (each  covering 
the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  {particular  waiver  grant  action 
may  be  obtained. 

Today's  document  notifies  the  public 
of  HUD's  waiver-grant  activity  from 
March  1  to  September  30. 1993.  The 
next  Notice,  which  will  be  published  in 
the  near  biture,  will  cover  the  period 
from  October  1  through  December  31, 
1993. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  ofHcials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 


authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
part  24)  would  come  early  in  the 
sequence,  while  waivers  in  the  section 
8  and  section  202  programs  (24  CFR 
chapter  VIII)  would  be  among  the  last 
matters  listed.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regulatory 
requirement  in  title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
§  811.105(b)  and  §  811.107(a)  would 
appear  sequentially  in  the  listing  under 
§  811.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver-grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  to  this 
Notice. 

Dated:  March  24. 1994. 
Henry  G.  Cisneros, 

Secretory. 

Appendix — Listing  of  Waivers  of 
Regiriatory  Requirements  Granted  by 
Officers  of  the  Department  of  Housing 
and  Urban  Development  March  1, 1993 
Through  September  30, 1993 

Note  to  reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is:  Oliver  Walker, 
Chief,  Directiv'cs,  Reports  and  Forms  Branch, 
Office  of  Housing,  Management  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410,  Telephone:  (202) 
708-1694. 

1.  Regulation:  24  CFR  248J233(f)— 
Prepayment  of  Low  Income  Housing 
Mortgages. 

Project/Activity:  Multiple  projects 
under  the  control  of  Carabetta. 
Enterprises,  Inc.,  Managing  General 
Partner. 

Nature  of  Requirement:  The 
Regulation  prohibits  Approvals  of  Plans 
of  Action  when  audit  findings  remain 
open. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  For  Housing-Federal 
Housing  Commissioner. 

Dade  Granted:  S^ember  23, 1993. 

Background:  This  is  in  response  to 
William  Hernandez's  memorandum, 
dated  July  7. 1993.  requesting  a  blanket 
waiver  of  the  subject  regulation  with 


respect  to  26  Plans  of  Action  for  which 
Carabetta  Enterprises,  Inc.  (CEI)  or 
Joseph  Carabetta  is  the  managing 
general  partner.  The  request  for  the 
waiver  is  required  because  an  audit 
report  issued  by  the  Regional  Inspector 
General  for  Audit  on  March  5. 1993. 
cited  CEI  for  the  improper  diversion  of 
funds  from  project  accounts  and/or  the 
nonpayment  of  section  236  Excess 
Income  totalling  approximately  $7.5 
million  from  40  properties,  including 
the  26  for  which  the  Plans  of  Action 
have  been  filed.  The  subject  regulation 
prohibits  approval  of  any  Plan  of  Action 
so  long  as  audit  findings  are 
outstanding. 

Reason  Waived:  The  mortgagors 
propose  to  resolve  the  audit  fmdings  by 
repaying  the  diverted  funds  out  of 
equity  proceeds  distributed  as 
incentives  pursuant  to  Plans  of  Action 
approved  under  the  Emergency  Low- 
Income  Housing  Preservation  Act  of 
1987  (ELIHPA).  Your  office  has  also 
proposed  a  penalty  in  the  amount  of  $3 
million  in  lieu  of  pursuing  civil  money 
penalties  or  affirmative  litigation  for 
double  damages.  Further,  your  office 
proposes  to  collect  the  full  amount  of 
the  diverted  funds  and  the  penalty  from 
the  proceeds  of  the  approved  Plans  of 
Action  in  toto  before  the  mortgagors 
may  distribute  any  proceeds  to  the 
partnerships. 

This  office  approves  the  waiver 
request  on  the  following  conditions. 

Mortgagor  Requirements 

All  diversions  and  unpaid  section  236 
Excess  Income,  plus  interest  accruing  at 
the  Treasury  Bill  rate  from  the  date  of 
the  audit  report,  will  be  paid  back  to  the 
project  accounts  or  to  the  Department  as 
appropriate  from  equity  distributed 
pursuant  to  approved  Plans  of  Action. 
All  diversions  must  be  restored  and  all 
unpaid  Excess  income  must  be  repaid 
prior  to  the  mortgagor  retaining  any  of 
the  equity  for  distribution  to  any  of  the 
partnerships. 

CEI  will  agree  to  pay  $4^10,000, 
which  represents  SS.OOO  per  audit 
violation  for  802  violations.  The  full 
amount  of  the  payment  must  be 
remitted  to  the  Department  prior  to  the 
mortgagor  retaining  any  equity 
distribution  from  approved  Plans  of 
Action  to  any  of  the  partnerships. 

All  diversions.repaid  to  the  project 
account  may  be  used  to  meet  accounts 
payable  to  unaffiliated  vendors.  After  all 
such  obligations  have  been  discharged, 
the  balance  of  the  funds  will  be 
deposited  into  the  Reserve  for 
Replacement  escsrow  account  with  the 
mortgagee.  The  funds  may  not  be  used 
to  pay  obligations  due  af&liMed  or 
identify-of-interest  vendors,  capital 
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advances  made  by  any  partnership  or 
partner,  deposited  into  the  Residual 
Receipts  escrow  account  or  to  pay 
accrued,  unpaid  distributions  to  any 
partnership. 

The  mortgagors  will  agree  to  apply  for 
section  241(0  equity  loans  within  five 
(5)  working  days  of  final  approval  of 
ELIHPA  Plans  of  Action. 

The  mortgagors  will  agree  to  maintain 
the  properties  in  good  physical 
condition  for  the  term  of  the  use 
agreement  executed  as  a  condition  for 
receiving  incentives  pursuant  to  an 
approved  ELIHPA  Plan  of  Action. 

The  mortgagors  will  agree  to  submit 
all  required  reports  timely.  Such  reports 
will  include  monthly  and  quarterly 
reports  of  project  operations,  accounts 
payable  and  accounts  receivable  as 
directed  by  your  office. 

The  mortgagors  will  agree  that  all 
books,  records,  files  and  related 
documents  will  be  available  for  review, 
inspection  and  audit  by  the  Department 
or  its  designee  for  the  term  of  the 
ELIHPA  use  agreement. 

The  mortgagors  will  agree  to  offer  a 
right  of  first  refusal  of  sale  on  each 
property  to  the  Department's  designee 
upon  payment  in  full  of  the  mortgage 
note  at  the  expiration  of  the  mortgage. 

The  mortgagors  will  agree  to  extend 
the  affordabilify  restrictions  for  a  period 
of  not  less  than  30  years  beyond  the 
term  of  the  original  mortgage  for  each 
project  for  which  an  ELIHPA  Plan  of 
Action  is  approved. 

CEI  and  Joseph  Carabetta  will 
voluntarily  agree  to  be  suspended  from 
participation  in  any  program/projects 
operated  by  the  Department  for  a  period 
of  two  (2)  years,  reviewable  annually  by 
your  office  upon  request  of  CEI  or 
Joseph  Carabetta. 

Field  Office  Requirements 

Your  office  will  prepare  a  schedule  of 
payables  due  the  projects  and  the 
Department,  including  all  diversions, 
unpaid  section  236  excess  income, 
accrued  interest  and  civil  money 
penalties.  Upon  approval  of  each 
ELIHPA  Plan  of  Action,  the  funding 
request  to  the  Office  of  Preservation  and 
Property  Disposition  will  include  an 
updated  copy  of  this  schedule  showing: 
interest  accrued  since  the  last  funding 
request,  proceeds  of  the  equity  loan  and 
application  of  the  proceeds  to  project 
accounts,  unpaid  Excess  Income  and 
penalties  as  appropriate.  This  report 
will  be  required  until  the  entire  amount 
of  funds  owed  is  repaid.  Funds  will  be 
applied  first  to  diversions  and  interest, 
second  to  delinquent  excess  income  and 
interest,  and  third  to  penalties,  until  all 
are  paid. 


Upon  approval  of  an  ELIHPA  Plan  of 
Action,  your  office  will  report  a  waiver 
of  24  CFR  248.233(0  for  the  project. 

The  first  80%  of  the  penalty  is  to  be 
remitted  to  be  deposited  in  the  Special 
Risk  Lnsurance  Fund.  The  balance  (20%) 
of  the  penalty  should  have  separate 
checks  issued,  on  a  unit  proportionate 
basis,  to  tenant  associations  or  their 
legal  representatives,  of  each  of  the  40 
projects  for  use  as  those  associations  see 
fit. 

If  you  have  any  questions  about  the 
terms  and  conditions  of  this  waiver, 
please  call  Kevin  East  at  (202)  708- 
2300. 

2.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/Activity:  Laurel  Woods 
Housing  Finance  Corporation  refunding 
of  bonds  which  financed  a  section  8 
assisted  project.  Laurel  Woods 
Apartments,  FHA  No.  073-35444,  South 
Bend,  Indiana. 

Nature  of  Requirement:  The 
R^ulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted:  September  29,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
September  2,  1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.10%.  The  tax-exempt  refunding  bond 
issue  of  $2,775,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
bonds  at  an  11.75%  interest  rate  at  the 
call  date  in  1993  with  tax-exempt  bonds 
yielding  6.10%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.75%  to  7.0%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit);  and  increasing  the 


likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

3.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2). 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/Activity:  Lexington 
(Tennessee)  HFC  refunding  of  bonds 
which  financed  a  section  8  assisted 
project:  Lexington  Village  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  1, 1993. 

Reasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  February  24, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.0%.  The 
tax-exempt  refunding  bond  issue  of 
$1,565,000  at  current  low-interest  rales 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11% 
at  the  call  date  in  1993  with  tax-exempt 
bonds  yielding  6.07%.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rates  at  expiration  of 
the  HAP  contract,  from  11.5%  to 
approximately  the  bond  rate,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refimding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

4.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Elkhart,  Indiana  HFC 
refunding  of  bonds  which  financed  a 
section  8  assisted  project.  Town  and 
Country  Apartments  (FHA  No.  073- 
35454). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 
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Granted  By:  James  E.  Schoenberger, 
Associate  Genera!  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  18, 1993. 

Reasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  fmancing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
ref>andings  bonds  not  fully  secured  by 
the  FhL\  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HLT)  on 
March  9.  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  6.6%. 
The  tax-exempt  refunding  bond  issue  of 
52,605,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.75%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  6.6%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.75%  to  close  to  the  bond  rate,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

5.  Regulation:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 

Project/Activity:  Lakeside,  Indiana 
HDC  refunding  of  bonds  which  financed 
a  Section  8  assisted  project.  Lakeside 
Apartments  (FHA  No.  073-35413). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  22,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 


January  19,  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.98%.  The  tax-exempt  refunding  bond 
issue  of  $1 ,765,000  et  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exem.pt 
coupons  of  IC.2%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
5.98%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contrart,  from  10.48%  to  7.05%,  thus 
reducing  FHA  mortigage  insurance  risk. 
The  refunding  ser\-es  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

6.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/Activity:  Salinas,  California, 
RA  refunding  of  bonds  which  financed 
a  section  8  assisted  "proiect.  La  Casas  de 
Madera  Apartments  (FHA  No.  121- 
35759). 

\oture  of  Requirement:  The 
Regulations  set  conditions  under  which 
HLT)  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  25, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HLT)  also 
agrees  not  tr.  i-xcrci.se  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
Mart.h  19, 1992.  Refunding  bonds  have 
been  pric{*d  to  an  average  yield  of 
6.02%.  The  tax-exempt  refunding  bond 
issue  of  $4,865,000  at  current  low- 
interest  rates  will  save  Sev:tion  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  11.75%  at  the  call  date  in 
1993  with  tax-exempt  bonds  jielding 
6.02%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 


contract,  from  12%  to  6.25%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Trea.sury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  prioritv 
HUD  objective. 

7.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3].  811.114(d), 
811.115(b). 

Project/ Activity:  MorrisXown 
(Tennessee)  HDC  refunding  of  bonds 
which  financed  a  section  8  assisted 
project,  LvTinridge  Apartments  (FHA 
No.  087-35120). 

Xature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  29, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HLT)  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
February  3,  1993.  Refimding  bonds  have 
been  priced  to  an  average  yield  of  6.4%. 
The  tax-exempt  refunding  bond  issue  of 
52.670,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.5%  at  tlie  call  date  in  1993  \^  ith  tax- 
exempt  bonds  yielding  6.4%.  f.-e 
refunding  will  al>o  substantial!)  rediice 
the  FH,^  mortg.if^e  interest  mte  3t 
fcxpir:i'ion  of  the  HAP  contrr.c*.  from 
10.74%  to  6.95%,  thus  rc-docir.:  FHA 
mortgage  insurance  ri-.k.  The  rtlunding 
serves  the  important  puhiic  purpioses  of 
reducing  HLT)s  Se<;t;on  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

8.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1).  811.108(a)(2). 
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811.108(a)(3),  811.114(b)(3),  811.n4(d). 
811.115(b). 

Project/Activity:  Luzerne  (PA)  County 
HFC  refunding  of  bonds  which  financed 
a  section  8  assisted  project,  Freeland 
Elderly  Project  (FHA  No.  034-35157). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  30, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
February  2, 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.26%.  The  tax-exempt  refunding  bond 
issue  of  $1,870,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  11.5%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.26%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.48%  to  6.625%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

9.  R^-gulation:  24  CFR  811. 107(a)(2), 
811.10;ib).  811.108(a)(1).  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/ Activity:  Hinesville  (Georgia) 
HDC  refunding  of  bonds  which  financed 
an  uninsured  section  8  assisted  project: 
Pineland  Square  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 


Date  Granted:  March  31,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  23, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  7.28%.  The 
tax-exempt  refunding  bond  issue  of 
$2,740,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  13% 
at  the  call  date  in  1993  with  tax-exempt 
bonds  yielding  7.28%.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of 
the  HAP  contraci,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

10.  Regulation:  24  CFR  811.107(a)(2), 
811.107(b),  811.10ff(a)(l).  811.108(a)(2). 
811.108(a)(3).  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Birmingham  HDC 
refunding  of  bonds  which  financed  two 
section  8  assisted  projects  in  Alabama: 
Janmar  and  Fair  Park  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  April  28, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUT)  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  23,  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.22%.  The  tax-exempt  refunding  bond 
issue  of  $1,015,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
tenn  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10%-10.75%  at  the  call  date 


in  1993  with  tax-exempt  bonds  yielding 
6.22%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  11.5%  to  7.15%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
}{UD  objective. 

11.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Savannah  HA 
refunding  of  bonds  which  financed  a 
section  8  assisted  project:  Crossroads 
Villas  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  April  28, 1993. 

Reasons  Waived:  The  part  811 
regulations  dted  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  6. 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.08%.  The  tax-exempt  refunding  bond 
issue  of  $1,380,000  at  current  low- 
interest  rates  wall  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  13.35%  at  the  call  date  in 
1992  with  tax-exempt  bonds  yielding 
6.08%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract  from  11.5%  to  a  rate  close  to 
the  refunding  bond  rate,  thus  reducing 
FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood 
that  projects  will  continue  to  provide 
housing  for  lower-income  families  after 
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subsidies  expire,  a  priority  HUD 
objective. 

12.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b),  811.108(a)(1),  811.108(a)(2). 
811.108(a)(3).  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Columbus,  Georgia 
HDC  refunding  of  bonds  which  financed 
a  section  8  assisted  project,  Moultrie 
Manor  Apartments  (FHA  No.  061- 
35370). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  April  28. 1993. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  14. 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.38%.  The  tax-exempt  refunding  bond 
issue  of  $2,200,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  11.49%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.38%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract  from  11.75%  to  5.5%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

13.  Regulation:  24  CFR  811.107(a)(2), 
811.107ft)),  811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Washoe,  Nevada  HFC 
refunding  of  bonds  which  financed  a 
section  8  assisted  project.  Washoe  Mills 
Apartments  (FHA  No.  125-35088). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 


exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 
Date  Granted:  April  29. 1993. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FR.\  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
March  25, 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.09%.  The  tax-exempt  refunding  bond 
issue  of  $3,440,000  at  current  low- 
intere.st  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.2%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.8%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  10%  to  6.8%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

14.  flegu/afjon- 24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Livingston.  Georgia 
HDC  refunding  of  bonds  which  financed 
a  section  8  assisted  project.  Livingston 
Meadows  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 
Dafe  Granted:  April  29.  1993. 
Reasons  Waived.  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 


the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  23. 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.22%.  The  tax-exempt  refunding  bond 
issue  of  $1,175,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10%-10.75%  at  the  call  date 
in  1993  with  tax-exempt  bonds  yielding 
6.22%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  6.05%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

15.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1).  811.108(a)(2). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project  Activity:  Greater  Kentucky 
HAC  refunding  of  bonds  which  financed 
two  section  8  assisted  projects:  Brown 
Proctor  and  California  Square  II 
Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Eteputy  Assistant 
Secretary  for  Housing. 
Dofe  Gronfed:  April  29. 1993. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  trnns.ictions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
March  3. 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.22%.  The  tax-exempt  refunding  bond 
issue  of  $3,150,000  at  current  low- 
interest  rates  wall  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
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coupons  of  10%-11.5%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
6.22%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  12%  to  6.90%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  Hl'D's 
Section  8  program  costs,  improving 
Treasury  tax  revpnues.  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  thrtt  projects  will  continue  to 
provide  housir.^  for  lower- income 
families  after  suhsidits  'jxplnj.  a  priority 
HUD  objf-ctive  established  by  Secretary 
Kemp. 

16.  Bt^gulation:  24  CFR  811  in7(a)(2), 
811.107(b).  8li.lOA(3".(!\  81 1.108(d)(2). 
811.108(a)(3).  8U.n4ib){3).  PI  1.114(d). 
811.115(b). 

Project  Activity:  All'-gheny  Coiuity  RA 
refunding  of  bonds  .vhich  f!!.ani  ed  two 
section  8  assisted  prcjects,  C /raopolis 
Gardens  Apgrtment.s  (n-L\  NuniDer 
033-35146)  and  Verona  Gaider.s 
Apartments  (FHA  Number  033-35147), 

Nature  of  Requirement:  Thr- 
Regulations  set  conditions  under  which 
HUD  may  gr-int  a  section  IKhi  letter  of 
exemption  of  inuinfamiiy  housing 
revenue  boi;ds  frorn  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  James  E.  Schcer.berger, 
Associate  General  Deputy  A.s.si.stant 
Secretary  for  Housing. 

Date  Granted:  May  4, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  at>ove  were  intended 
for  original  bend  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  opfion  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HTJD  on 
April  14,  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.92%.  The  tax-exempt  refunding  bond 
issue  of  S3.415.000  at  cuLTent  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  duDugh 
replacement  of  outstanding  tax-exempt 
coupons  of  11.5%  at  the  call  date  in  " 
1993  with  tax-e.xempt  bonds  yielding 
5  92%.  The  refunding  will  also 
substantially  reduce  Lbe  FHA  mortgage 
interest  rate  at  expiration  of  the  FL\P 
contract,  from  12%  to  6.15%, Lhus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD"s 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 


the  budget  deficit),  and  increasing  the 
likehhood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

17.  Reguhtion:  24  CFR  811.107(a)(2^ 
811.107(b),  811.108(a)(1).  811.1Ge(a)(2), 
811. 108(a)(3),  811.114(b)(3),  811.114(d). 
811. 115(b). 

Project/Activity:  Vicksburg. 
Mississippi  HA  refunding  of  bonds 
which  financed  a  section  8  assisted 
project.  New  Main  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUb  may  grant  a  section  H'o)  letter  of 
exemption  of  multifamily  hm;sing 
revenue  bonds  from  Federal  inrome 
taxation  and  authorize  call  of 
debentures  prior  to  rraf  urity. 

Granted  By:  James  E.  Schoer.berger, 
Associate  General  Deputy  Assistant 
Setiretary  for  Housing. 

Date  Granted:  Mdv  11.  1993. 

Reasons  Waived,  the  Part  811 
regulations  cited  abovg  were  i.ntended 
for  original  bond  financi.'^g  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HIT)  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  6,  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.04%.  The  tax-exempt  refunding  bond 
issue  of  $2,205,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  lax-exempt 
coupons  of  10.25%  at  the  ^1  date  in 
1993  with  tax-exempt  bonds  yielding 
6.04%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  ILAP" 
contract,  from  10.73%  to  7.25%,  thus 
reducing  FTLA  mortgage  insurance  risk. 
The  refunding  sen/es  the  important 
public  purpos^-s  of  reduc:".c  HUD's 
Sef.lion  8  program  costs.  ■:;:;.  rov-ing 
Tr^iBsury  tax  revenues,  (helping  reduce 
the  budget  defiat).  and  incj^asing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

18.  RegulaUon:  24  CFR  311.107(a)(2). 
811. 107(b),  811.108(a)(1).  811.108(aM2\, 
811.108(a)(3).  811. 114(bM3).81M14(d). 
811.115fb). 

Project/ Acti^'ity:  BaytO'ATi,  Texas  HA 
refunding  of  bonds  which  financed  a 
section  8  assisted  project,  Baytown 
Terrace  Apartments  (FHA  No.  114- 
35350). 


Nature  of  Requirement:  The 
Regulations  set  conditions  under  whkh 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  bousing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Gmnted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  May  14.  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FTIA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e}  tocall  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
February  18, 1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.35%.  The  tax-exempt  refunding  bond 
issue  of  $4,355,000  at  current  low- 
interest  rales  will  save  Section  8 
subsidy.  The  Treasiiry  also  gair«  long- 
term  tax  revenue  benefits  through 
rejJacement  of  outstandLng  tax-exempt 
coupons  of  11.5%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.35%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  8.36%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
Ukelibood  that  projects  will  continue  to 
provide  bousing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HLT)  objective. 

19.  Reguhtion:  24  CFR  811.107(aK2^ 
811.107(b).  811.108(a)(1).  811.108(aK3). 
811.114(bM3).  811.114(d).  811.115(b). 

Prc'ect^'ActJvity:  The  Greater 
Tennessee  HDC  Ohio  HFA  refrinding  of 
bonds  which  financed  t'.vo  section  8 
assisted  projects:  Hendersonville  and 
Oakhaven  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUT)  may  grant  a  section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retinas. 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted:  May  21. 1993. 

Reasons  Waived:  T  ne  part  81 1 
regulations  cited  above  were  itktended 
for  original  bond  finaiKing  transactioos 
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and  do  not  Fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  19, 1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.09%.  The  tax-exempt  refunding  bond 
issue  of  $2,990,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
bonds  yielding  11.9%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.08%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  11.2%  to  6.75%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

20.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(2). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Douglas-Coffee  LHC 
(Douglas.  Georgia)  refunding  of  bonds 
which  fmanced  a  section  8  assisted 
project,  Georgian  Woods  Apartments 
(FHA  No.  061-35370). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted.  May  27,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  May 
24,  1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.08%.  The 
tax-exempt  refunding  bond  issue  of 
$1,880,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 


Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.5%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  6.08%.  The 
refunding  vrill  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.77%  to  a  rate  commensurate  with  the 
refunding  bond  yield,  thus  reducing 
FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood 
that  projects  will  continue  to  provide 
housing  for  lower-income  families  after 
subsidies  expire,  a  priority  HUD 
objective. 

21.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b),  811.108(a)(1).  811.108(a)(2), 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Memphis.  Tennessee 
HA  refunding  of  bonds  which  financed 
a  section  8  assisted  project.  Saints 
Courts  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  27.  1993. 

Reasons  Waived.- The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  February  23, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.05%.  The 
tax-exempt  refunding  bond  issue  of 
$2,845,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.5%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  6.05%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.74%  to  5.35%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 


22.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1).  811.108(a)(2). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Memphis.  Tennessee 
HA  refunding  of  bonds  which  financed 
a  section  8  assisted  project.  Southwood 
Townhouses  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  irom  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  27. 1993. 

Reasons  Wa/Ved;  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
March  2. 1993.  Refunding  bonds'have 
been  priced  to  an  average  yield  of 
6.07%.  The  tax-exempt  refunding  bond 
issue  of  $1,430,000  at  current  low- 
interest  rates  will  save  section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  11.5%  at  the  call  date  in 
1993  with  tax-exempt  bonds  yielding 
6.07%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  6.41%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

23.  Regulation:  24  CFR  811.107(a)(2), 
811.108(a)(1).  811.108(a)(3). 
811.114(b)(3).  811.114(d).  811.115(b). 

Project/Activity:  Cave  Spring,  GA  HA 
refunding  of  bonds  which  financed  a 
section  8  assisted  project,  Heatherwood 
Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 
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Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretm^  for  Housing-FHA 
ConunissHHier. 

Date  Granted:  June  9, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transacticns 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  May 
21. 1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.38%.  The 
tax-exempt  refunding  bond  issue  of 
51,905.000  at  current  low-interest  rates 
will  save  section  3  subsidy.  The 
Trea.sury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.75%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  6.38%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
12%  to  7.50%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  hkelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

24.  Begulation:  24  CFR  811.107(a)(2), 
8n.l07(b),  811.108(a)(1).  811.108(a)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 

Project/ Activity:  The  HDC  of 
Washington  refunding  of  bonds  which 
financed  two  section  8  assisted  projects 
in  Seattle:  New  Central  Building  and 
Jackson  .Apartments. 

Nature  of  Hequirement:The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  llfb)  letter  of 
exemption  of  multifamiiy  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted:  June  16,  1993. 

Eeasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhfflx:e 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  ainount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  caU  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  oa  Juiw 


1, 1993.  Refunding  boids  have  been 
priced  to  an  average  yield  of  5.95%.  The 
tax<exerapt  refunding  bond  issue  of 
$1,400,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  bonds  yielding 
5.95%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
comtract,  from  11.5%  to  5.15%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  proj^ram  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

25.  Reguhtion:  24  CFR  811.107(a)(2). 
811. 107(b).  811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3).  811.114(d), 
8U.115(b). 

Project/Activity:  Birmingham. 
Alabama  HA  rehinding  of  bonds  which 
financed  a  section  8  assisted  project, 
Roosevelt  Manor  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamiiy  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  28,  1993. 

Heasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FH.\  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  June 
8, 1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.10%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  tax-exempt 
refunding  bond  issue  of  $1,210,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10%  to  10.75%  at 
the  call  date  in  1993  with  lax-exempt 
bonds  yielding  6.10%.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  11.78%  to 
6.70%,  thus  reducing  FHA  mortgage 


insurance  risk.  The  refunding  serves  the 
important  puWic  purposes  of  reducing 
HUD^s  Section  8  program  costs, 
improving  Treasury  tax  revenaes, 
(hfelping  reduce  the  budget  deficit^  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower^income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

26.  Regulation:  2A  CFR  811.107(a)(2l, 
811.107(b),  811.108|a)fl).  811.108(a)(2). 
811.108(aK3),  811.114(b)(3),  811.114(dJ. 
811.115(b). 

Project  Activity:  Enterprise,  Alabama 
}L\  refunding  of  bonds  which  financed 
a  section  8  assisted  project, 
Meadowbrook  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUDmaygrant  a  section  1 1  (b)  letter  of 
exemption  of  multifamiiy  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  marunty. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  29, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refurKling 
proposal  was  approved  by  HUD  on  May 
24, 1, 1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.22%.  The 
tax-exempt  refunding  bond  issue  of 
$1,870,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  11% 
to  12%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  6.22%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
12%  to  6.8%,  thus  reducing  FHA 
mortgage  insurance  ri.sk.  The  refunding 
serves  the  im()ortant  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficitj,  and 
increasing  the  likelihood  that  prefects 
will  continue  to  provide  housir^  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

27.  Regulation:  24  CFR  811.107faK2K 
811.107(b),  811.10e(a)(l),  8n.l08(aK2j. 
811.106(8)(3).  811.114(b)(3).  811.114(d), 
811.115(b). 

Froject/Acthity:  Russrilville, 
Alabama  HA  refunding  of  bonds  vrfiich 
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financed  a  section  8  assistwl  projer.1. 
Village  Square  Apartments. 

Nature  of  Rt-qiiiremt  nt.  Thp 
R'gViiations  set  ccinditions  undt-r  which 
liUDmay  gr?.nt  a  se<t:on  nib)  lettpr  of 
exemption  of  mi'.ltifmilv  housio^^ 
revoinie  bond*  from  Fedsrdi  ir:(  orjit? 
tnxaiioii. 

Gronltd  t,y:  .Nicolas  P.  Retsinas. 
Assir'nnt  S«  o-tjry  for  i^ousin^j-KVdfral 
Housing  Co;nmissioiier. 

Date  Cran!:-J  j'.nie  30,  VAU^. 
/^f'o.v-vis  }\'c!\\-dl].v  p'Urt  fill 
rt  giilritions  Litpd  obtA  o  -.vere  i.nteTjded 
for  original  Vor  d  finsnc  i'^  tr-ri.-is.icticrs 
.-:i:d  do  not  rit  'h-^  terms  ol  rt-.f  ;rd;r:>J 
t.'-insrirtii.  :;s.  T.Sis  it-funamg  proj-o.Sdl 
was  npp.-.vcd  by  HLT)  on  I>inf  ^,  109.3. 
Rt^^funding  homis  have  bttn  pm  "d  to  .n 
3verr.g'3  yield  of  6.10'^.  The  l-.x-.  y,mipt 
refunding  bor.d  issue  of  Sl.^On.Cn.iO  at 
currtnit  lowiiittr>-;st  ratf-;  will  =.,:vt< 
sectiv-n  3  subsidy.  The  Tr-ciSiiry  also 
gains  lor.g-terr.  tax  re\t>nuv  bent-fits 
throt.gh  rcpl.^ccme'it  of  outstaiid.ng  t.ix- 
txenipt  coupons  of  ll..S%  at  the  (.all 
date  in  1993  wtih  t,;x-HXPmpt  b-jrids 
yielding  6.10%.  The  refunding  will  al.so 
substantially  reduce  the  VU.\  mor'ea^e 
interest  rate  at  expiration  of  the  'tL\P 
contract,  from  12%  to  5  55%.  thus 
reducing  FHA  mortga<je  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  lax  revenues,  (helping  reduce 
the  budget,  deficit),  and  increasing  the 
bkelihood  that  projects  will  continue  to 
provide  housine  for  lower-income 
families  after  subsidies  eirpire,  a  priority 
HUD  objective. 

28.  Regulation:  24  CFR  811  107(a)(2) 
811.1071b),  811.108|a)(l).  8n.l08(a)|2)' 
811.ina(a)(3),  811.114(hl(3).811  114(d) 
fill. 115(b). 

Project/ Activity:  The  Industrial 
Development  Authonty  of  the  County  of 
Maricopa,  AZ  refunding  of  bonds  whit Ji 
fmancitd  one  Se<;tion  8  ?.*.<:!sted  project 
in  Guadalupe  (Arizom).  Barrio  Nuevo. 

Nature  of  Bt-quireiTter.t  The 
Regulations  set  conditions  undt-r  whuJ) 
Hl'D  mdv  grant  a  seijion  1  l()ij  letter  of 
exemption  of  muitifaT.ilv  housLr  j 
p'venue  bonds  from  F-der-.!  im  nm»» 
laxa-ion  and  authori?e  cr.lj  of 
debentures  prior  to  nvitunty. 

Gran'ed  By:  N'icok<>  P.  Relsmc^ 
Assi<-tint  Secft  iry  for  i?ousi.^;'-»-H.\ 
f  >:n':ii!ss'onpr. 

Pate  Crait^  June  30,  1<;^.3. 
H.  c:>ons  War.  ed:  The  p:<rt  811 
.-•-gjlafions  C'»ed  above  were  intended 
for  original  bc.nd  financing  triins^rrions 
and  do  not  fit  the  terms  of  refunding 
fr  .ns.ictions.  To  credit  enhanr-e 
refunding  bonds  not  fully  s*'cured  by 
the  FH.A  mortg.i^  amount,  HLTD  also 


aj^rf-es  not  to  exercise  its  option  under 
24  CFR  §  207.250(e)  to  call  debenturf^s 
prior  to  maturity.  This  ref\jridimj 
proposed  was  approved  by  HLHD  on  June 
11,  19^3.  Refunding  bonds  h-!ve  fj'H'n 
priced  to  an  averv;i>  yield  of  5.90%.  Th" 
tax-exempt  rt'funding  boud  issue  of 
52,830.000  .'5t  curreii?  lowiiifen.'st  r,nV-s 
will. save  section  8  s  ibsi^lv.  The 
Ti>'jj'.nry  al.so  •.;  tins  la.^iy-i-  rm  tax 
r.-Vf-n>;?-  benef;!s  S^i.-ougl!  replai.em,  r.t  of 
out.s'.inding  tax-exempt  bo  >ds  \if!dir^g 
1 1.75%  at  the  (.ill  Hat?  in  1^^9.3  with  tax- 
••xe:np!  bcnd^.  >-i"Min-:  ^.90%.  The 
ndu.r.diiig  will  a'  -)  subst.-nisMv  redur.e 
the  FfJA  mort(:a::f  interest  r:,res  at 
expiration  of  the  HAP  contr.srt.  from 
12  !»u%  to  6.80%,  th'.s  redi'   ;.c  FHA 
;:ior!g.<^e  inscrnn',  »  risk..  Several  ti'T.s 
piiiced  on  tiie  prc.)t>ct  will  be 
siihstjntialiy  for?:!ven  and  ihro'.^h  th" 
H'uD  required  Tii'A  this  will  b<«coniH  a 
standolc'ie  proi*  -:t  to  which  no  othir 
hens  can  be  att-u;  hed  The  refunding 
ser.es  the  importni-t  pubhc  purposes  of 
redu  ing  HUDs  sei.tion  8  program  costs, 
improving?  Tnasu.n/  rax  revenues, 
(h.ipir.g  reduce  the  budget  deficit)  and 
inc.: easing  the  likelihood  that  projects 
vsill  continue  to  pro\ide  housing  ifor 
lowt;r-income  families  after  subsidies 
expinv  a  priority  HUD  obje<t,ve. 

20  Ri-gnlotion:  24  CFR  81 1.107(aM2) 
811.108(a)(1).  811.108(a)(3). 
811.114(b)(3).  811.114(d).  811. ll.Si-b). 
Project/Activitv  Allegheny  County. 
Pennsvlvania  HA  refunding  of  bonds 
which  financed  a  se<,tion  8  assisted 
project.  Grayson  Cotirt  Apartments. 

Snture  of  Requirement  The 
Regulations  set  conditions  under  which 
HL'D  may  grant  a  section  llfb)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income* 
taxation  and  authorize  call  of 
d'bentures  prior  to  maturity. 

Grar.ted  By:  Nicolas  P.  Retsinas. 
Assistant  Secret.jry  for  Housing-Fedenl 
H'';u';!ng  Commissionii-r. 

D(:te  Granted:  June  30.  1003. 
P  osons  Waived  The  f;art  811 
ri'guli)ti,^ns  cited  above  were  inh"ded 
for  or-t;;.Tal  bond  fi,.dn'  ing  f.-(Psriitions 
and  do  not  fit  the  terms  of  n-funding 
lrans3(  lions.  This  n'hjnding  propos.il 
was  ,;pproved  by  Hl'D  on  )une  15.  lOO'i 
Ff.'fjnding  bonds  have  be^n  pr:(  »'d  to  an 
a\tr:KK  yield  of  6.04%   The  lax-exempt 
refu:.di.\e  bond  issue  of  Sl.r.40  000  <it 
current  low-interest  r^tes  will  s.n'e 
section  8  subsidy.  The  Treasury  also 
pains  Icngtnnn  tax  rt>venue  l^=nefits 
through  n^placem^'ht  of  oufstaivJing  'ax- 
cxtrr  pt  co'jpon<;  of  11%  at  the  call  (iate 
in  1993  with  tax-exempt  bonds  vielding 
f>.04%.  The  refunding  will  al.so 
substantially  reduce  the  FHA  mortgage 
inter»>st  rate  at  expiration  of  the  HAP 


cf.nt.id  from  11.23%  to  fi. 90%,  thus 
reducing  FH.A  morfr;ai,'o  insurance  risk. 
The  mfund!r.;_-  serves  the  impcrtan} 
pibhe  pijrpc--.;s  of  redu;  ing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  r.^d'^i  e 
the  hiidoet  dciicii),  and  increc-i.-^^  the 
likelihood  tli.nt  projects  will  cpnti'nucto 
provi'ii:!  hiiisinc  for  !ower-incorT> 
fariMiies  after  subsidi**?  expjm,  a  priority 
HUD  chjetiive. 

30.  ReoL.lat!<,n  ^4  C-R  811  107;a)(:) 

8ii.io-'il.).  .HiM.o;iiai;i),aiM.'-i^f.,;(-,) 

Hll.lMihl!3).  811  114ld).  811  llo(b) 

Projert/A-tivity  All.  -ht-ny  Coa^.ty. 
Fenn'^yKania  H.\  n'f..r.ding  a\  ,->on  is 
which  financed  a  .<-•-(  ticn  8  a-sisted 
priijeft,  Swissvale  .•\par;ment5. 

Xntiire  of  Requirement:  The 
Regulations  set  conditions  under  vitu.  h 
HUD  may  g-.mt  a  serticn  11(b)  le:i;?r  of 
exemption  of  nuiltif.imily  hou'-ing 
revenue  bonds  frcm  Federal  incoT:e 
taxation  and  authonze  call  of 
debentures  prior  to  maturity. 

Granted  by  Nicolas  P.  Retsir.r-s. 
Assistant  Secretary  for  Housing-Ftde.r:,! 
Housing  Commissioner. 

Date  Granted  June  30,  1093. 

Reasons  Waived:  The  part  81 1 
reguiations  cited  above  were  intend,  d 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  This  refunding  propo.sa) 
was  approved  by  HUD  on  June  8,  1993. 
Refvinding  bonds  have  been  priced  to  an 
aieragH  yield  of  6.0%.  The  tax-exempt 
refunding  bond  is.stie  of  S3. 850  000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  Ijenefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10  4%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  6.0%.  The  refunding  will  also 
substantially  reduce  the  FH.A  mor-page 
interest  rate  at  expiration  of  the  H.^vp 
cor'rai.t,  from  10  66%  to  6.6%.  thus 
reducing  FHA  mortgage  insurance  ri<k. 
The  refunding  serves  the  importf.nl 
public  p.ir^KjK.'s  of  re<f,..(;inp  HUD  s 
section  a  proY;ram  costs,  rnprovn^' 
Treasury  ta.x  revenues,  (helping  rvd-i  e 
the  biidget  defi(  !t),  and  increasinr  the 
likelihood  t.*v,;»  project*  \a  ill  i  ont'-.m'  to 
{ir-A  Uie  housing  for  \<:  .ver  inco.ne 
families  aite:  -iih%;dies  expire,  a  priority 
HUD  (.bjeftiv.:. 

31.  R^uulr.tinn  24  CIR  811. UiTf.  ){2). 
81M!)7ib).  fill  1G8(3!(1).  811.K;',;a)(3) 
fit  11411,1(3),  Mil  114(d),  811  115(b). 

/  rt  ie^t/A'  ti.ity:  Th"  Oute.-  Dn\  e  fxTC 
(instniment.Tiity  of  thp  City  of  D.'troit) 
n^funding  of  bonds  whirh'finnnt.od  a 
Seciion  8  assisft-d  proj.M  t.  the 
Greenhouse  Projetl. 

iVjfiire  of  Ri-quirement:  The 
Regulations  set  conditions  under  v\  hich 
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HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Fedfral 
Housing  Commissioner. 

Date  Granted:  June  30.  19fl3. 

Heasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  fmancinu  transactioas 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  rt^funding  proposal 
was  apf)roved  by  HUD  on  May  7,  1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.(13"'o.  The  tax-exempt 
ref'inding  bond  issue  of  S^.-T^.^.tJOO  at 
current  low-interest  rates  will  save 
Section  6  subsidy.  The  Treasury  also 
gTins  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.5"n  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  6.03%.  The  refuniiing  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.5%  to  5.25%.  thus 
reducing  FHA  mortgage  insuranc  e  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD"s 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  redu(;e 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

32.  /?egi;/afjon.  24  CFR  811.107(a)(2). 
811.107Cb).  811.108(a)(1).  811.108(a)(3). 
fill. 114(b)(3).  811.114(d).  811.115(b). 

Project/Activity:  Vicksburg.  MS  HA 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  Magnolia 
Manor  Apartments. 

Suture  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted.  July  20.  1993. 

Feasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  June 
17.  1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.84%.  The 


tax-exempt  refunding  bond  issue  of 
S2.590.000  at  current  low-interest  rotes 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.75%-10%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  5.84"(i. 
The  refunding  will  also  substantially 
reduce  the  FH.'\  mortgnge  interest  rate  at 
exjiiration  of  the  HAP  contract,  from 
10.5%  to  7.10%.  thus  reduc  ing  FHA 
mcrtgnge  insurance  risk.  The  retundiiig 
senes  the  important  public  purposes  of 
reduv  ing  HLlJ's  section  8  program  costs. 
irnprr,\  iiig  1  ri.,isury  tax  revenues, 
(hi'U)iiig  reduce  trie  budget  deficit),  and 
iiil  -easin;i  '.S.e  likeiihccd  that  projects 
will  continue  to  provide  housing  f<5r 
loUer-incoHie  faii.ilies  after  subsidies 
e>«pire.  a  priority  HUD  objective. 

3.3.  Rffiulation:  24  CFR  811.107(a)(2). 
8ll.in7(r)),  811.108(n)(l).  H11.108(a)(3j. 
HI  1.1 14(b)(3).  811. 114(d),  81 1.1 15(h). 
Frnjf'ct/Artivity:  Davton.  Tennessee 
HA  refunding  of  bonds  which  fina.nc  ed 
a  set. t ion  8  assisted  project.  Pikeville 
Townhouses.  FHA  No.  ua7-3514r). 

Xdture  of  Requirement:  The 
Regulations  set  conditions  under  vvh.i(.h 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nic:olas  P.  Retsinas, 
Assistant  Secreta.*^-  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  July  28.  1993. 
/I'f'o.son.s  Waived:  The  part  811 
re?gulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
trcinsactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  June 
17.  1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.82''().  The 
tax-exempt  refunding  bond  issue  of 
S2. 450.000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  Benefits  through  replacement  of 
outstanding  tax  exempt  coupons  of 
11%-11.25%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  5.82%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  H.\P  contract,  from 
11.74%  to  6.95%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues. 


(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

34.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b),  811.108(a)(1).  811.108(a)(3). 
an. 114(b)(3),  811.114(d).  811.115(b). 

Prnjert^Activity:  Springfield. 
Tennes.see  H.^  refunding  of  bonds 
which  financed  a  se<;tion  8  assisted 
project.  Southfield  Apartments,  FHA 
No.  0Bf.-35189. 

Snture  nf  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  ni.iy  gran!  a  set  tion  1  Ub)  letter  of 
exemption  of  multifamily  iinusiiig 
revenue  bends  from  I'erieral  income 
ta.xation  and  a'.ithorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nic:olas  P.  Retsinas. 
.-\ssist.'mt  Secretar,'  for  Housing — 
Federal  Housing  Conmiissioner. 

Date  GiT.nted:  July  29,  1993. 

Reasons  Waived:  The  part  811 
regulations  (.ited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  June 
23,  1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.11%.  The 
tax-exempt  refunding  bond  issue  of 
52,430.000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax  exempt  coupons  of 
9.5%-l  1%  at  the  call  date  in  1993  with 
tax-exempt  bonds  yielding  6.11%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.85%  to  6.57o.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs. 
improving  Treasury  tax  revenues. 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD'obje<:tive. 

35.  Regulation:  24  CFR  811.107(a)(2), 
811.107fb),  811.108(a)(1).  811.108(a)(3), 
811. 114(b)(3).  811.114(d).  811.115(b). 

Project/Activity:  Da)ion,  Kentucky 
HA  refunding  of  bonds  which  financed 
a  section  8  assisted  project.  Speers  Court 
Apartments,  FHA  No.  083-35566. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
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exemption  of  miiitifa— :;•>  housing 
revenut'  bornh  from  Ft^di  ral  in(.ome 
tax.ition  and  authorizt;  iJiU  of 
lieboature.':  prior  to  in.ilijrity. 

Granird  By  Nirol  is  P.  R^tsir.as, 
Assis!.i;;t  Secri-t^iry  for  H.-his.p^'F.  dcral 
Housing  Comniissi-jner 

Dntf  Granted.  IiJy  1*9,  IfrW. 

P.'-'nsonfi  Wahi'J  Th^*  p-ir*.  811 
r'yul.itions  cileH  aSvi\e  weiv  in!ii.dr*d 
for  origii.al  bond  finar.onp  tran'3<nici;S 
.ii.d  do  not  Tit  fhn  tt^rms  of  r^fiir.di.ng 
tr.in^actians.  To  credit  ef.hinr.e 
nifandiiig  bonds  not  f-..!)y  -tciirfd  by 
the  VHA  rr.ortgn-i-  ^z\o■,-^.  HUD  nlso 
.•if;r-f>s  T\:)\  to  extTf  i^^t?  it.s  option  i:;id«  r 
2  4  C.FR  207.230(.-!  to  ca!J  dpbo-.fur-s 
prio.'  to  maturity.  Th.*.  r('f!;^dIll^ 
pr.jposrii  was  appro-,  /d  by  Hl'I)  on 
March  15,  1^93   Refunding  band>  h.n.^ 
been  priced  to  an  a\  ^nge  vield  of 
5  Ql"^   The  tax-f  xe:ript  r»-Lndi.":tf  bo-.d 
iss'.i^  cf  S^.»).5.000  ,;t  cur-.n!  Ii./.v 
irjleres;  :atc.s  wil)  su'.-e  v-c?ion  8 
subsidy.  TI;h  Trvv:sury  aLogbins  lor^^- 
term  tax  r\'venue  b-ncfits  through 
repi.ic-ci-nent  of  oufs:.:!">d;:-:g  tax-  x(i;'p! 
(oupo.'is  of  11.75%  a:  th';  I  a'.!  d>ifa  in 
1M3  with  tax-e\^:mpt  Son.is  viddinj^ 
5.91%.  Tilt-  rvfu/idip.g  wil!  also 
substantiab'y  rf.dut.H  the  FHA  murtg^'g- 
intfn-st  rate  at  expiration  of  the  RAP 
coiitrat  t.  from  12\  to  R.25%,  fhu-s 
rv-duf.K-ig  RLA  niorlf;  :^e  iiisL)rar.t  i.>  ri-^V 
The  rehuidip.g  servv.s  the  important 
public  purposes  of  redu..!;ig  Hl^Ds 
se(  tion  8  prograin  (osts,  improving 
Treasury  tax  revenj»-s,  (ht-lpinv;  nvJu  e 
the  tiudgHt  defic  it).  .iT.d  increasmj,  the 
hKflihood  th.it  proierti  wi!!  continue  to 
provide  housing  for  lov.v.r-'n(ome 
famdies  after  subsir^i.-s  i-xpirv.  a  priority 
HIT)ohiHi  tiv'j. 

Jfi  Rf-<iulation  ^4  (IR  8n.i07(a)i,^). 
Hn.l07(b).  811  }0«{.d(l).  Hll  K)a(aH3) 
Htl  114a))i3).  811   114(d).  811.1151.1). 

/Vo/er(  Aiti\-.!y.  Ch'Xflmd.  1  ennf«sst^> 
HA  refunding  of  bonds  which  nn.ip.c.'d 
a  sei.litju  8  us-.is'.»-d  proj'njt.  (  K:ot!e 
Villafjp  Apartr.-.cnfN.  RIA  No.  087- 
I.'^ISO. 

Satti-i'  (>fRt'()'ii;>  :netit   Th>^ 
Regj'ations  set  conditions  under  >\hi..t) 
l\l)D  :nay  grant  a  se<:t!on  llib)  Inter  of 
exeiT'ption  of  muitdjr.ii'y  housing 
reverjue  tninds  from  Fi^i.^rd  jik oni.j 
taxation  and  aut'fiori.'*'  (  i!i  of 
d.'U-ntunrs  priur  to  luaturily. 

G.-antfd  By:  Nicolas  F.  Retsin.is. 
A.ssist.'nl  ,S>v:rt>tiry  f.  r  H..;iM:>K  F.dcr.l 
Hov.sing  ("o.iimJssioner. 

Pnl''  Crautnd  July  29.  1'VJ3. 

fler-.ons  IV'o've?/,  The  p.j.-l  81 1 
n •■,■'.. la!  (ins  cited  nJxjve  ^ere  iiilcod^-d 
f.'ir  origir.pj  bond  fuianriiig  Uan.-a.  ticai 
and  do  not  fit  the  terins  of  n.dundipg 
transactions.  To  credit  enhance 
n'funding  bonds  not  fully  secur.-d  by 


the  FHA  mortgage  amount,  }fl7n  also 
agrees  not  to  exercise  its  option  under 
24  CJ-H  207.259(e)  to  tall  debentures 
pr::;r  to  ra,3rurity.  This  refunding 
proposal  was  approved  by  HlBon  julv 
9.  109.1.  Rt: funding  bonds  have  been 
prii-ed  to  an  average  yield  of  fi.l3 %.  The 
tax-«.\errpt  rv-funding  bond  issue  of 
Sl,2to.yfiU  at  current  low-inter^^-;t  rat :•^ 
will  sa\.-  s,"„tion  8  subsidy.  The 
Treasun.  also  gains  ionp-temi  lax 
revenue  t>eneflts  through  repi.n  entent  of 
out'-tanding  tax-exempt  coupons  of 
Kt4%-ll.5%  at  thecal!  date  in  1993 
with  tax-exempt  t^jnds  \ielding  fi.ll-o 
The  refunding  wHl  also  sub.-t.-.ntialiy 
reduce  the  FTIA  martgdgf  ir.ter^st  ra'e  at 
exp-ration  of  the  }{A?  contr.icl.  from 
11..57'!v,  tofi  75%.  thus  reducing  FTL-\ 
mortgage  insurance  risk.  The  refundin^.^ 
s.  -\  es  the  ir.ipertant  pubhc  purpos-s  of 
redu(  'pg  }{TTU--  section  8  program  costs. 
iir,pro\  ing  Treasury  tax  p.-v.  ;,aes, 
(helping  reduce  the  budget  d-ficit).  and 
increasing  the  likelihood  th.^t  projeils 
\^ill  (  nutliiue  !o  pro\  ide  housing  lor 
Knver-in.  o::.e  families  after  subsidies 
"xpire  a  priority  Hl'D  obiei.li.o. 

37  Ht;iiulntion:  24  Cl'R  8n.l07(ai(2). 
Hll  K)7(h),  811.10H(3)(l).  811  108(aM3) 
Kll  114(h)(3),  811  IHld),  and 
811  ll.Sfh) 

Prr>ir^rl/Aai:ity  Murnstown, 
Tennessee  HDC  refunding  of  bonds 
which  financed  a  se<  tion  8  assisted 
prnjii-l.  M(  r,ht»e  Squore  .^part.-nents. 

.Vfjru.-e  of  Hfquirf:iitiUs.  The 
Reijui.itions  set  conditions  under  which 
iil^D  may  grant  a  set:tion  11(h)  k-tter  of 
e>.-mption  of  multifamily  housing 
P'venue  bonds  from  Federal  income 
taxation  and  auf bonze  call  of 
def'eiitart-s  p.-ior  to  maturity. 

Crr.iiU-d  By:  N[ri:>las  P.  Retsinas. 
As.si.stanl  S.-(  n'tary  for  Housing  Federd 
I  lousing  Coian:issioni  r. 

D(2te  Grcntrd:  August  1 1.  IM43. 
Hi-H'ions  ►Vu;wed  The  part  811 
reg.dations  <  ited  ay>ove  were  intended 
fur  original  I  ond  iiv.nvi  ing  trans.i(.ti(!;-;S 
and  do  not  fit  !t:e  terms  of  refunding 
transactions.  This  n-funding  tmiposal 
was  approveej  by  HI  1)  on  July  15,  1993. 
Kefundi.'ig  bond.s  have  Ix-i-n  pno^d  to  dn 
aver.p^  yield  of  5.^}"^.  The  tax  exempt 
refimding  bond  issue  ol  52.700.000  r,« 
cummt  lowintertist  rates  will  sat" 
s«^riion  8  subsidy.  1  he  Treasury  alstj 
gains  long  ierrn  l.ix  revenue  t^emfits 
throi,Lh  repl.Kement  of  out  .t.tnduig  tax 
exempt  coupons  of  12.24  fc  at  the  call 
date  in  1993  with  ta.x-r».,mpt  bonds 
yielding  5.94%.  The  refunding  will  also 
substantially  j>rdji;e  the  FHA  n/ongjg,, 
interest  rata  at  expiration  of  the  HAP 
contrast,  from  11.49%  to  5.02%. thus 
n.;ducing  FHA  mortgage  insuraace  risk. 
The  refunding  serves  the  irnporlanf 


public  purposes  of  reducing  HUD's 
sedion  8  p'-ogram  costs,  improving 
Treasurv  tax  revenues,  (helping  redu-.e 
the  budget  dellcit).  and  incredsing  iSe 
likelihood  that  protects  will  cnntinue  to 
p!X>\ide  hous;.-'g  for  lo-.ver-incene 
famihes  after  subsidies  exp:rw.  a  prior. tv 
Ht  D  obj»>c:ti\e. 

38  Pf'pdr.tif-n  24  C.I'R  811.in?(.^)(2), 
Kll  107(b),  Htl  10H(a)(l1.  ail.l(iH!,;(1) 
811  114(b)(31,  811  .n4(d).  and 
811  115(h). 

iyoitt-1/Art!\i!v  Greater  Arkanv^s. 
Mari.mna.  Arkansas  HAC  r'-fund;ng  of 
boHvls  which  financed  9  section  fl 
assisted  pro!i*c-t  Hickey  Apartments 

Saturf  of Ht-qiiirfmcnt  The 
Regulations  set  r  onditions  under  whi(.h 
HliD  may  grant  a  section  n(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Fedfra!  in?  orne 
t.ixafion  and  authorize  call  of 
debentures  prtor  to  maturity. 

Granted  By:  .Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing- 
Federal  Ho\;s;ng  (iiommissioner. 

Dfjfe  Groatfd:  August  20,  1993 

BcaMiis  iVf;;.ed  The  Part  811 
regulations  i,ited  above  were  intend-^H 
for  original  txind  n.-k.incing  transaction"; 
and  do  not  fit  llie  terms  of  refunding 
transactions.  This  refunding  prnpovd 
was  approved  by  HITD  nn  July  S,  1993. 
K.  funding  bonds  have  been  priced  to  jn 
average  yield  of  5.95%  The  tax-exerr^pl 
refunding  bond  issue  of  $1,425,000  al 
current  low-interest  rates  will  vive 
seLtian  8  suOMdy  The  Treasury  als<. 
gains  longter-.Ti  lax  nvenue  lienefits 
through  replacement  of  out  .tanding  t.i> 
exempt  (oupons  of  11  14%  at  thecail 
date  in  l'«93  with  tax  exempt  brjnds 
yielding  5  95"*..  The  refunding  wtII  also 
suhst,.,nfial!v  r^viuce  the  FTIA  ncrtgage 
inteust  r.i'eat  expiration  of  trie  HAP 
contra(.t,  fr.iin  12.00%  to  5.32%,  thus 
n?du(  ing  FHA  inorfgagB  insunuire  nsk 
Tl.e  refunding  serves  the  unportaut 
puthc  purpL.si's  of  reducing  HlTfs 
se<  lion  8  prwgrau!  costs,  improving 
Treasury  tax  revenues,  (helping  reciuce 
the  budget  (jfcficit)  and  incn^asi'ig  ine 
likelihood  tr;.!t  proiei.ts  will  contiuv/e  t.> 
provide  houMiig  for  lower  income 
f.auiiifS  after  subsidies  ex  pir«.  3  priority 
HI  I)ob)»-ctive 

33.  Rt-pulilini  24  CiFH  81M07(dj;;.') 
811  107(b)  811  lU8ta)(l),  8n.lO,H(a|ri)' 

an  n4(b)H).8ii  ii4(d|.and 
811  n5(h). 

f*ro;er  t/.4<\"vjfy  ( Jieyenne  f  JorN 
Housing  L>.'ve|i)p>:ii.uil  Corpontion. 
t„heyenne,  \V'\um:iig  refunding  o/bo  .(f-^ 
whii  h  fiiiarKa^d  a  section  8  assisted 
project,  Cheyenne  .North  Apartm  'uts 

.\u  ture  of  Hi  '•^ummtnt  The 
Regulations  set  conditicms  under  whu.h 
HI 'D  may  grant  a  section  11(h)  letter  of 
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exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  August  27. 1993. 

Feasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  August  3. 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.89%.  The 
tax-exempt  refunding  bond  issue  of 
S2. 160.000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.88%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.89%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.125%  to  6.095%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

40.  Regulation:  24  CFR  811.107(a)(2). 
811.108(a)(1),  811.108(a)(3). 
811. 114(b)(3).  811.114(d).  811.115(b). 

Prnjert/ Activity:  Albany,  New  York 
HA  refunding  of  bonds  which  financed 
a  section  8  assisted  project.  Mansions 
Rehab  Apartments. 

S'ature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xation. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  September  21,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  29, 
1993.  Refunding  bonds  were  sold  at  an 
average  yield  of  6.50%.  The  tax-e.xempt 
refunding  bond  issue  of  Si  .955,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.55%  at  the  call 


date  in  1993  with  tax-exempt  bonds 
yielding  6.50%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.75%  to  8.35%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  lax  revenues,  and  increasing 
the  likelihood  that  projects  will 
continue  to  provide  housing  for  lower- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

41.  Regulation:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d).  811.115(b). 

Project/Activity:  Chicago, 
Metropolitan  HE)C  refunding  of  bonds 
which  financed  a  section  8  assisted 
project.  Academy  Square  Apartments, 
FHA  No,  071-35493. 

Nature  nf  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  September  30,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended  • 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HLT)  on 
September  8.  1993.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
5.55%.  The  tax-exempt  refunding  bond 
issue  of  510,675,000  at  current  low- 
interast  rates  will  save  section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  9.25%-10.125%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  5.55%.  The  refunding  will  al.so 
substentially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contrpct,  from  10.22%  to  6.65%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 


42.  Regulation:  24  CFR  811.114(d). 
811.115(b).  811.117. 

Project/Activity:  The  Northwestern 
Regional  Housing  Authority  refunding 
of  bonds  which  financed  a  section  8 
assisted  project:  California  Arms 
Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  March  22. 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  a  refunding 
transaction  in  which  bonds  will  be 
i.ssued  under  section  103  of  the  Tax 
Code.  This  refunding  proposal  was 
approved  by  HUD  on  September  21, 
1992.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.20%.  The 
tax-exempt  refunding  bond  issue  of 
Sl.095.000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury-  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.2%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  6.20%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rates  at 
expiration  of  the  HAP  contract,  from 
11.2%  to  7.45%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs. 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUT)  objective. 

43.  /?egij/f3//on.  24  CFR  811.114(d). 
811.115(b). 811.117. 

Project/Activity:  The  Suffolk,  Virginia 
RHA  refunding  of  bonds  which  financed 
a  section  8  assisted  project:  Wilson 
Pines  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  James  E.  Schoenberger. 
Associate  General  Deputy  Assistant 
Secretary'  for  Housing. 

Dote  Granted:  April  29.  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
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bonds  issued  under  section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  March  23,  1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.1%.  The  tax-e.xempt 
refunding  bond  issue  of  53,245,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.4%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  6.1%.  The  refunding  wiil  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  10.7%  to  5.1%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducmg  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  incrtasing  the 
likelihood  that  projects  will  continue  to 
pro\ide  Housing  for  lower-incom.e 
families  after  subsidies  expire,  a  orioritv 
HLT)  objective.  r  f  > 

44.  Beiiulation:  24  CFR  811.114(d) 
811  115(b).  811.1172. 

Projt-cV Activity:  Plainfield,  New 
lersey  HA  refunding  of  bonds  which 
financed  a  section  8  assisted  project; 
Liherty  Village  Apartments. 

Xature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Fedei-al  income 
taxation. 

Granted  By:  James  E.  Schoenberger, 
Associate  General  Deputy  Assistant 
Secretary  for  Housing. 

Date  Granted:  April  29,  1993. 

Reasons  Waived:  The  part  81 1 
regulations  cited  above  were  intended 
for  original  bend  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
bonds  issued  under  section  103  of  tne 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  April  23,  1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.29%.  The  tax-exempt 
refunding  bond  issue  of  S5. 305. 000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11,5%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  6.29%.  The  refunding  sen  es 
the  important  public  purposes  of 
reducing  HUD's  section  8  program  rests, 
improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
w-ill  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 


45.  Regulation:  24  CFR  811.114(d) 
811.115(b),  and  811.117. 

Project/AcUvity:  Gty  of  San  Diego, 
California  refunding  of  bonds  which 
financed  a  section  8  assisted  project, 
University  Canyon  North  Apartments, 
FHA  No.  129-35076. 

\ature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xation. 

Granted  By.  Nicolas  P.  Retsinas, 
Assistant  Secretar>'  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  July  28,  1993. 
Reasons  Waived.  The  part  811 
regulations  cited  above  were  intended 
for  or.ginal  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
w^as  approved  by  HUD  on  July  15,  1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  5.81%.  The  tax-exempt 
refunding  bond  issue  of  53,490.000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10,4%  at  the  call 
date  in  1993  with  tax-exempt  bonds 
yielding  5  81%.  The  refunding  will  ako 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  10.2%  to  6,2%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
pubhc  purposes  of  reducing  HUDs 
section  8  program,  costs,  i.m'proving 
Treasury  tax  revenues,  (helping  reduce 
the  budge!  deficit),  and  increasing  the 
likehhcod  that  projects  v.ill  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expi.'-f  a  nrici'v 
HIT)  ohiective.  >      •    - 

46,  Re--^!ation:  24  CFR  811.114(d) 
811  n5(b).  and  811.117. 

Project/Activity:  The  Newark  HA 
refunding  of  bonds  which  financed  a 
section  8  assisted  project:  St.  Mary  s 
Villa  .Apartments. 

Sature  of  Requirement.  The 
Regulations  set  conditions  under  v\hich 
HUD  may  grant  a  section  1 1  (b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  fro.m  Federal  income 
taxation. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Com.missioner. 

Date  Granted:  June  10,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  April  9,  1993. 


Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.12%.  The  tax-exempt 
refunding  bond  issue  of  $1 7,455,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.4%-12%  at  the 
call  date  in  1993  with  tax-exempt  bonds 
yielding. 6.12%.The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
msurance  risk.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  section  8  program  costs, 
improving  Treasur*  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  t.^ie  hkelihood  that  projects 
will  continue  to  provide  housing  for 
lower-m-.ome  families  after  subsid.es 
expire,  a  priority  HUD  objective 

47,  Rt^guhtion:  24  CFR  811,ll-i;dl 
811, llSfM,  811,117. 

Prr.i-ct'Act:vity:  San  Bemardiro, 
Ca!,forr..a  K.\  refunding  of  bonds  v.hich 
financed  3  s«:t,on  8  assisted  proiec.t. 
Virgm.a  Te,-ace  Apartments,  FHA  No 
143-35075 

•Vofu.'-'-  cf  R^quiremf^nt:  The 
Recuiations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exem.ptionofmuitifa.mily  housing 
revenue  bonds  from  Federal  incc.me 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Gronti^d  by  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Hous.ng  Commission. 
Date  Grr.nted:  .August  5,  1993 
Rec.^-.'ns  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  c.-edit  enhance 
ref,jndings  bones  not  fully  secured  by 
the  VHA  .mo-gage  amount.  HLT)  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207. 259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  \^as  approved  by  HUD  on 
February  3.  1993  Refund"ing  bonds  have 
been  priced  to  an  average  vield  of 
5  "6%.  The  tax-exempt  refuncmc  bond 
issue  of  53.835,000  at  current  low- 
inter^-ct  rates  will  save  section  8 
subs.dy.  The  Treasury  also  gams  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10%-ll%  at  the  call  date  in 
1993  with  tax-exempt  bonds  vield.ng 
5.76%.  The  refunding  will  also 
substantially  reduce  the  FHA  m.orlgage 
interest  rate  at  expiration  of  the  H/iP 
contract,  from  11.4%  to  6.26%,  this 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  sen-es  the  important 
public  purposes  of  reducing  HUD's 
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section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

48.  Regulation:  24  CFR  811.114(d), 
811.115(b).  811.117. 

Project/Activity:  Sierra  Vista.  Arizona. 
IDA  refunding  of  bonds  which  financed 
a  section  8  assisted  project,  Mountain 
View  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  August  19.  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  July 
15,  1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.84%.  The 
tax-exempt  refunding  bond  issue  of 
$2,370,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  9%- 
10.5%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.84%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.72%  to  6.25%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

49.  Regulation:  24  CFR  811.114(d), 
811.115(b),  811.117. 

Project/Activity:  Fairfax  County 
Department  of  Housing  and  Community 
Development  refunding  of  bonds  which 
financed  a  section  8  assisted  project, 
Burke  Center  Station  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 


exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
As.sistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dote  Granted:  August  27,  1993. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HLT)  on 
August  IB.  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.72%.  The  tax-exempt  refunding  bond 
issue  of  54,470.000  at  current  low- 
interest  rates  will  save  section  8 
subsidy.  The  Treasury-  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.27%  at  the  call  date  in 
1093  with  tax-exempt  bonds  yielding 
5.72%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  effectively  immediately, 
from  10.41%  to  7.05%.  thus  reducing 
FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood 
that  projects  will  continue  to  provide 
housing  for  lower-income  families  after 
subsidies  expire,  a  priority  HLT) 
objective. 

50.  flegu/of/'on;  24  CFR  811. 114(d). 
8H. 115(b),  811.117. 

Project/Activity:  St.  Louis,  Missouri 
IDA  refunding  of  bonds  which  financed 
a  section  8  assisted  project,  Douglas 
Manor  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
re\'enue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  September  8.  1993. 
Reasons  VVaivec/.The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terras  of  refunding 
transactions  under  section  103  of  the 
Tax  Code.  To  credit  enhance  refundings 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount.  HUD  also  agrees  not 


to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  July  29, 1993. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  5.83%.  The  tax-exempt 
refunding  bond  issue  of  $1,805,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.8%-12%  at  the 
call  date  in  1993  with  tax-exempt  bonds 
yielding  5.83%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.51%  to  6.28%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  sen-es  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

51.  Regulation:  24  CFR  811.114(d). 
811.115(b),  811.117. 

Project/Activity:  Fairfax,  County, 
Virginia  RHA  refunding  of  bonds  which 
financed  a  section  8  assisted  project. 
Bridle  Creek  Apartments.  FHA  No.  051- 
35318. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  September  15. 1993. 

Reasons  W'o;Ved.The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  September  2, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.83%.  Thr 
tax-exempt  refunding  bond  issue  of 
$3,175,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.4%  at  the  call  date  in  1993  with  tax- 
exempt  bonds  yielding  5.83%.  The 
refunding  will  also  substantially  reduc-.^ 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.7%  to  5.85%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
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(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

52.  Regulation:  24  CFR  811.n4(d}. 
811. n5(b).  811.117. 

Project/Activity:  North  Dakota  HFA 
refunding  of  bonds  which  financed  a 
section  8  assisted  project,  "The  400" 
Apartments. 

Sature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  September  23,  1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refundings  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
August  11,  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
5.75%.  The  tax-exempt  refunding  bond 
issue  of  51,975.000  at  current  low- 
interest  rates  will  save  section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  12%-12.75%  at  the  call  date 
in  1993  with  tax-exempt  bonds  yielding 
5.75^o.  The  refunding  will  also 
sub.stantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  6.45%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  ser\'es  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury-  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

53.  Regulation:  24  CFR  aw. llMd). 
811.115(b).  811.117. 

Project/Activity:  Nashville  and 
Davidson  County,  Tennessee  HEFB 
refunding  of  bonds  which  financed  a 
section  8  assisted  project,  Hickory- 
Forest  Apartments. 

\'ature  of  Requirement:  The 
Regulations  set  conditions  under  w  hich 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 


revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  September  29, 1993. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  seaion  103  of  the 
Tax  Code.  To  credit  enhance  refundings 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount.  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  September  10, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  5.59%.  The 
lax-exempt  refunding  bond  issue  of 
52.470,000  at  current  low^-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.5%-10.9%  at  the  call  date  in  1993 
with  tax-exempt  bonds  yielding  5.59%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.0B%  to  5.08%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  fax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

Note  to  Reader  The  ppr^on  to  he  cor.taclct! 
for  additional  information  about  the  woiver- 
grant  itoms  in  this  listing  is:  )ohn  Comerford. 
Dirprlor.  Financial  Management  Division. 
Oifite  of  Public  and  Indian  Ho'using. 
Department  of  Housing  and  L'rban 
Development.  451  Seventh  Street.  SW  . 
Washington.  DC  2O410,  Phone:  (202)  708- 
1872.  TTD.  (202)  708-0850  (These  are  not 
toll-free  numbers). 

54.  Regulation:  24  CFR  882.103(b)  and 
887.201(b)(3). 

Project/Activity:  Deny  Owner 
Participation  in  the  section  8  Rental 
Assistance  Programs  if  the  Owner's 
Property  Taxes  are  Delinquent.  Detroit 
Housing  Department  (DHD). 

S'ature  of  Requirement:  24  CFR 
882.103(b)  and  887.201(b)(3)  prohibit  a 
public  housing  agency  (HA)  from 
directly  or  indirectly  reducing,  either  in 
the  provision  of  assistance  to  any  family 
in  finding  a  unit  or  by  any  other  action, 
any  family's  opportunity  to  choose 
among  the  available  units  in  the  housing 
market. 


Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  21,  1993. 

Reason  Waived:  The  Department  is 
aware  of  an  HA's  need  to  weigh  the 
unsuitability  of  certain  landlords  against 
the  family's  ability  to  take  advantage  of 
a  wide  range  of  housing  choices.  The 
supporting  documentation  submitted  bv 
DHD  reported  that  from  October  1990 
through  May  1992,  there  were  only  two 
cases  where  units  selected  by  families 
had  owners  with  unpaid  property  taxes, 
and  that  in  both  cases  the  owners  agreed 
to  make  payment  arrangements  and  the 
units  were  processed  for  the  program. 
The  waiver  was  determined  to  be  in  the 
public  interest  of  the  city  of  Detroit,  and 
does  not  appear  to  result  in  any 
significant  reduction  to  the  housing 
choices  available  to  famiUes. 

55.  Regulation:  24  CFR  882.730(a)  and 
882.732. 

Project/Activity:  Section  8  Project- 
Based  Certificate  Assistance  for  46  units 
of  permanent  housing  for  the  homeless 
in  Philadelphia  rehabilitated  by  the 
Committee  for  Dignity  and  Fairness  for 
the  Homeless  Housing  Development. 
Inc.  (Dignity). 

Xature  of  Requirement:  The 
Regulations  require  that  an  Agreemtr.l 
to  Enter  Into  Housing  Assistance 
Payments  Contract  for  Project-Based 
Certificate  Assistance  must  be  executed 
prior  to  start  of  any  rehabilitation  to  be 
performed  under  the  Agreement. 

Granted  by:  Michael  B.  Janis.  Ger.errJ 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  16.  1993. 

Reason  Waived:  Section  155  of  the 
Housing  and  Community  Developrr.tr.l 
Act  of  1992,  provides  that  the 
rehabilitation  of  46  dwelling  units  in 
Philadelphia  for  permanent  housing  for 
the  homeless  undertaken  by  Dignitv  is 
deemed  to  have  been  conducted 
pursuant  to  an  agreement  with  the 
Secretary-  of  Housing  and  Urban 
Develop.ment. 

56.  Regulation:  24  CFR  887.165(b). 
Project/Activity:  Homestead  Housing 

Authority  (HHA)' extension  of  the  term 
of  rental  voucher  beyond  120  davs. 

Xoture  of  Requirement:  Regulation 
limits  the  term  of  a  rental  voucher  to 
1 20  days  from  the  date  of  issuance. 

Granted  By:  Michael  B.  Janis,  Gentril 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing,  PD. 

Date  Granted:  March  15, 1993. 

Reason  IVbn-ec/.  Additional  sea.'ch 
time  is  necessary  for  families  issued 
rental  vouchers  by  the  HHA  because  of 
the  severe  shortage  of  decent,  safe  and 
sanitary  housing  in  Dade  County  as  a 
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result  of  Hurricane  Andrew.  This  waiver 
was  granted  only  fjr  the  special  disaster 
rental  vouchers  provided  by  the  Dire 
Emergency  Supplemental 
Appropriations  Act  of  1992.  This  waiver 
enables  the  Homestead  Housing 
Authority  to  extend  the  term  for  the 
special  disaster  rental  vouchers  for  an 
additional  120  days  or  a  total  term  of 
240  days. 

57.  Regulation:  24  CFR  887.165(h). 

Project/Activity:  Hialeah  Housing 
Authority  (HHA)  extension  of  the  term 
of  rental  voucher  beyond  120  davs. 

Nature  of  Requirement:  Regulation 
limits  the  term  of  a  rental  voucher  to 
120  days  from  the  date  of  issuance. 

Granted  By:  Michael  B.  Janis,  Genernl 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing.  PD. 

Date  Granted:  March  15,  199.1. 

Reason  M'o/ved; Additional  .seanh 
time  is  necessary  for  families  issued 
rental  vouchers  by  the  HHA  because  of 
the  severe  shortage  of  decent,  safe  nnd 
sanitary  housing  in  Dade  County  ns  a 
result  of  Hurricane  Andrew.  This  waiver 
was  granted  only  for  the  special  disaster 
rental  vouchers  provided  by  the  Dire 
Emergency  Supplemental 
Appropriations  Act  of  1992.  Tliis  waiver 
enables  the  Hialeah  Housini;  Auttinritv 
to  extend  the  term  for  the  spec  inl 
disaster  rental  vouchers  for  an 
additional  120  days  or  a  total  ter:a  of 
240  days. 

Note  To  Reader:  The  perscai  to  !)<• 
(  o!itac:trci  for  additional  iriforrtidtion  rtliout 
the  waiver  gr.mt  items  in  this  listing  is:  Mr. 
Edward  Moses,  Director,  Otfice  of  Kcsident 
Initi.itives.  Department  of  Hoiisir.s  and  I'rban 
Developmer.t,  451  Sevr.nth  Street  .SU.  .K:!')!;) 
41  Ih.  Wdshiiigton.  DC  20410.  (20.!  bl=>-H2()l 
(This  IS  nf)t  a  toll-free  number). 

58,  Regulation:  24  CFR  904  subi.nrt  H 
(Tu.'-nkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  tl:e 
Turnkey  III  Handbook  (7495.3). 

Project/Activity:  Philadelphia, 
Pennsylvania  Housing  Authoritv, 
Turnkey  III  Homeownership 
Opportunity  Programs  Projec  t(s) 
Whitman  Park  (PA  2-51)  and  Rro.vn  St. 
Village  (PA  2-96). 

Nature  of  Requirement:  24  CFR  4(i4 
subpart  B  and  the  Turnkey  III  H.indbook 
require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  projf  ( t. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  By:  Michael  B.  Ian  is.  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing,  PD, 

Pate  Granted:  June  4.  1993. 


Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments).  Public  Law  99-272 
(April  7. 1986).  which  amends  section  4 
of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  oiiove.  is  i.nplemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

59.  Regulation:  24  CFR  904  subpart  R 
(Turnkey  III  Homeownership 
Ojjportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3), 

Projert/Activity:  The  Butler 
Matropoiitan  Housing  Authority. 
Harriiiton.  Ohio,  Turnkey  III 
Homeownership  Opportunitv  Programs 
Projects  OH  15-06  and  OH  15-1 1.' 

K'nture  nf  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Hrauibook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduc:e 
th.e  capital  indebtedness  on  the  project. 
F.xc  ess  Residual  Receipts  and  or 
Operating  I'eserves  a-e  also  to  be 
remitted  to  HIT). 

C-rantfd  By:  Josepii  Shalduier, 
Assistant  Secretary  for  Public  ami 
Intiian  Housing,  P. 

Vnte  Gfmtrd.  June  1 1.  1993. 

Rcdson  Waived:  Pro'jtict  debt 
focgivene^s  was  authorized  by  the 
provisions  of  section  3004  of  the 
Hbusing  and  Community  Development 
Rttc;oncilintion  Amendments  of  1985 
(the  .^m.endments).  Public  Law  99-272 
(.\pril  7,  1986),  which  amends  section  4 
of  the  United  States  Housing  Act  of 
1937.  The  .Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
acf:ording  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 


compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

60.  Regulation:  24  CFR  904  subpart  B 
(Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3). 

Project/Activity:  The  Nashua,  New 
Hampshire  Housing  Authority.  Turnkey 
III  Homeownership  Opportunity 
Programs  Project  NH  36-P002-0O8. 

Nature  of  Requiremerd:  24  CFR  904 
subpart  B  and  the  Turnkey  III  Handbook 
require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HLT)  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  June  16.  1993. 

flfoson  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  .Amendments  of  1985 
(the  .Amendments).  Public  Law  99-272 
(April  7,  1986),  which  amends  section  4 
of  the  I'nited  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HL'D  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agerfies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  coTitract  with  respec;t  to 
repavment. 

Turnkey  III  debt  forgiveness,  as 
autliorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  .luthority  has  shown 
good  cause  ami  demonstrated 
complinnc:e  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

61.  Regulation:  24  CFR  904  Subpart  B 
(Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  HI  Handbook  (7495.3). 

Project/Activity:  Charlotte.  North 
Carolina  Housing  Authoritv.  Turnkey  III 
Homeownership  Opportunity  Programs 
Projects  NC  3-13.  NC  3-14  and  NC  3- 
15. 

Nature  of  Requirement:  24  CFR  904 
Subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtednefis  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  a  HUD. 


JMI 
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GranU^d  By:  Joseph  Shuldirier, 
Assistant  Secretary  for  Put. Ik,  i>m\ 
Indian  Housing,  P. 

Date  Granted:  ).,ne  17,  1993. 

Reason  iVaivi-c:  Projw  t  (it^Dt 
forgiveness  was  r..ilhori/>'d  i.v  'h>.' 
pro-,  isions  of  se;,t!on  '6'i'iA  of  -.'ue 
HaijsiP",  and  Cnmnuinnv  Dtvt^loprn'-::! 


R 


Dciliation  Amr;i;di;ie!Ur.  oi  19a5 


('be  Am!:'n(Jm>!P.ts).  Public  Liw  99-272 
(April  7.  Ifi  -fi)  whuji  a::ienHs  STlion  -5 
of  t!ie  I'liits  d  Sta'es  liousiniJ  Att  of 
iri'ir  The  Airendments  a.MhoriA  d  ihe 
Secrttar;.-  of  HIT>  to  forgive  outstandinu 
pnni.ipo)  and  uiterest  on  loans,  in-  dr-  hy 
the  Se(.retar>'  to  Public  I'ousir.g 
Akj!  ni  ii  >  .:''HA..)/ind.an  Ho^.si.ng 
Aut;  rritK";  fJiiA.')  and  !o  c&nr;t)  \be 
lersns  c.f  any  c  ontr^ct  umN  ri-<;pi-i '  to 
ri'payrr.ent. 

Turnkey  III  d^-hi  fnr;.;i\enrss,  .-s 
ajthorized  abo^•e.  is  imj^  !eni>"-i*(-d 
ai  cordipg  to  existing  H'lT)  proc  t'duies 

Tr.e  housing  authority  has  fho-vn 
pood  cause  and  demonstrated 
(  ompliance  with  all  applii  able 
regulatory  n-quin  ment>;  for  debt 
forgiveness. 

62.  Begulatmn:  24  CFR  004  S.jhp.irt  B 
(Turnkey  III  Homeov\ne.'^hip 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495  3). 

Pwlfct/Activity:  Jefferson  County, 
Ktntucky  Housing  Authority.  Turnkt^y 
III  Homeowmt-rship  Opportunity 
Programs  Project  KY  36-105-002. 

Mature  of  Requirement:  24  CFR  ?^t\ 
904  Subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeovvnership  unit  that  the  monies 
rr-ceived  be  remitted  to  Hl^D  to  reduce 
the  capita!  indebtedness  on  the  prrject. 
E.xcess  Residu.il  Receipts  and  or 
Operating  Reserves  a^e  aKo  to  he 
reinirted  to  a  \\\JD. 

Grnnttd  By:  loseph  Shuldini-r. 
Assistant  Secretary  for  Public  and 
cidian  Housini',  P. 

Djte  Granted:  June  25.  1993. 

Rea-ion  Waived:  Proje<-1  debt 
forgiveness  was  authorized  bv  the 
previsions  of  st-ction  3004  of  the 
}?r.using  and  Community  CVvel.'pmenl 
Reconciliation  Ampndments  of  lua.^. 
(the  Amendments)  Public  Law  99-272 
(April  7,  19Hf>)  which  amend-  si-  tion  4 
if  the  llnited  States  Housing  .•\(  I  of 
1937.  The  Amendments  authorized  the 
Sf-rreiary  of  HLT)  to  forgive  Oiit^tanding 
p.rir.cipal  and  inte.rest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)  Indian  Housing 
.Authorities  (IH.As)  and  to,ca.icel  the 
terms  of  any  contract  with  respw-i  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  proodun's. 


The  housing  authority  has  shown 
good  (.ause  and  demonstrated 
compliance  with  all  applicable 
resuhloi^'  r<-quiremer.'s  for  dehl 
fonjiveiiess. 

fi3.  Be^ulntirm-  24  CTR  UOA  S,.t-p.i7t  B 
(Turnkey  111  HomeoAmfrshin 
Oppi.-lunity  Prctiram)  and 
Cor'-'-sponding  Provisions  of  !h»r 
Tun-.kcy  III  HandbncK  (7495.;)). 

Pr'<iect/Activitv:  Kiicxvilli..  Tf-.-^fSst-,^ 
Community  Development  Corronfir.n, 
Turr.k>'y  HI  Homeown^rship 
Oppurturutv  Frogrjnr.  Pro|ects 
TN37P{!0:i015  and  TN.--7P003U]t,. 

■\'nture  of  Hequtren:ent:  24  CFR  Part 
904  Subpart  B  and  the  Tumi  •>■,  \U 
Handh.ok  r^-q-irt-  thjt  upc:.  So.e  of  a 
ho:,:-.(.ov\.,f!rshi{^  uiut  tr.a!  th;  monies 
received  be  remifed  to  HLT)  to  reduce 
the  (  apitai  indebtedness  en  t.he  proied. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HL'D. 

Grr.r.ted  By:  Joseph  Shaldiuer. 
Assistant  Secretary  for  Public  and 
I.idian  Housing,  P. 

I>o.V  Grn.Tfe;^- August  13,  1993. 

Beasnn  IV'ajv  ed  Pro)et;t  debt 
forgive!iess  wjs  authorized  by  the 
pro\  isions  of  sedion  3004  of  the 
Housing  and  Com.munity  Devi  lojjment 
Re(  onciliation  Amendments  of  1985. 
(the  Amendments)  Public  Law  99-272 
(.■\pril  7.  1986)  which  amends  Sk-ction  4 
of  the  United  States  Housing  Act  of 
1937.  The  Amendm.ents  authorized  the 
SecrtMary  of  HUD  K)  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
-Agencies  (PHAsj/Indian  Housing 
Authorities  (IHAs)  and  to  f-ancel  the 
terms  of  any  contraci  wi'h  resp^vt  to 
repavment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
ac<  ordmg  to  existing  HUD  proc:edures 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
n-gu!a;ory  requirements  for  debt 
forgiveness. 

.Note  to  Reader  Thp  j*";!..:!  to  t*  { ■  r.iUr'^d 
U'T  .'id'i.t/nnH!  infurrr.HtK.n  .ik.-ut  v.Mivcr-^rdnt 
if'in  :;umt--'rs  in  t.^is  listir.g  is  Mr  r>j:n 
Ni'SM.  Direc  t.n.  Otf.re  u(  I.-,  lia.-.  i-lojsi.-.f^, 
D»'prirt::-.'nt  of  Hou^iTg  <ind  I'rb.jn 
Devf  lopnifU,  451  .Seventh  .Sr.r".!.  .SW, 
W.i<.r.:ngtMr,,  r.iC  20470.  Phnne  {2(12)  70'>- 
im=i.  Tnr>  UOJ]  70a-O8S0  iTh.-.>-  ,.:r.»  ru.t 
iii!i-fr.i'  nLnbcrs] 

64.  Regulation:  24  CFR  905  325 
Pro  feci/ Activity:  Establish.mer.t  cf 

(eiling  rents  for  Lac  Vieux  Deserl 

Chippewa  Housing  Authority. 

X'ature  of  the  Requirement:  VV^iver  of 

the  Regulation  cited  above  is  required  to 

allow  establishment  of  ceili.'^g  rents  for 

their  Rental  Program. 


^cral 


Granted  By:  Michael  B.  Janis,  "%»• 
Deputy  Assistant  Serretar,-,  PD 

Date  Cran'-d-  March  2,  1993. 

R''Oson  Waived:  This  waiver  w:iS 
requested  and  granted  to  allow  lb.>  l„)f. 
Vieux  Desert  Chipwwa  Housing 
Authority  to  e.stablish  ceiling  rents  for 
their  rent.Tl  program  ii;  ofcordanie  with 
PIH  Notice  89-21.  which  provides  for 
the  establishment  of  ceiling  n'n?>  in  a 
rental  Indian  housing  program. 

65.  Be<i:ilation:  24  CFR  905.325. 

Prui"ct/A(tivitv  F'-t.-.hhshmeni  of 
(  eiiing  rents  for  B.':d  River  Housing 
Aiiihority. 

Nature  of  the  Rrqiii'vment   v\aiver  of 
the  Regulation  cited  atxjve  is  required  to 
allow  es'abli.shment  of  teil.ng  rent-,  for 
their  RiT.tal  Program. 

Granted  By:  Michael  B.  )anis,  C-eneral 
Fn'puty  Assistant  Set  n-tary,  PD. 

Date  Granted:  Mart.h  26,  1993. 

Becson  Waived.  This  waiver  was 
requested  and  granted  to  allow  the  B..d 
River  Housing  Authority  to  establish 
ceiling  rents  for  their  rental  program  in 
accord.Tnce  with  PIH  No'ice  89-21, 
which  provides  for  the  pstablishmeiit  of 
ceiling  rents  in  a  rental  Indian  housing 
program. 

f>6.  Regulation:  24  CFR  905.325. 

Pro/ec//Acf;v;fy  E.stablishment  of 
(eiling  rents  for  Fort  Berthoid  Housing 
Authority. 

Wjture  of  the  Requirement  Waiver  of 
the  Regulation  cited  above  is  required  to 
allow  establishment  cf  ceiling  ronts  for 
their  Rental  Program. 

Granted  By:  Michael  B.  )anis.  (General 
FK'puty  Assistant  Se<:retary.  PD. 

Date  Granted:  Apnl  8,  1993. 

Reason  Waived:  This  waiver  was 
requested  and  granted  to  allow  the  Fort 
Berthoid  Housing  Authority  to  establish 
ceiling  rents  for  their  rental  p.oigram  in 
accordance  with  PIH  Notice  89-21, 
which  provides  for  the  establishment  of 
ceiling  rents  in  a  rental  Indian  housing 
program. 

67.  Regulation   24  CSV.  905  730 
(c)(F)(3). 

Project/Actni'y  Extension  of  the 
deadline  date  to  Subrrit  Request  for 
Ke(...i!(-ulition  of  Allowable  F.<p«;is*? 

Level. 

Nature  of  the  Requirement  W,iiver  of 
the  Regulation  cited  above  is  required  to 
allow  n-cak  ulation  of  trie  Allowable 
Expense  Level. 

Granted  By:  loseph  Sr.uldiner, 
Assistant  St'<.retary.  P. 

Date  Granted:  Septem.ber  27,  1993. 

Reason  Waived.  This  waiver  was 
requested  and  g-anted  to  allow  the  Red 
Cliff  Chippewa  Housing  Authority  an 
extension  of  the  deadline  to  submit  h 
request  for  an  adjustment  of  their 
Allowable  Expense  Level. 

68.  Regulation:  24  CFR 
905.730(()(F)(3) 
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Project/Activity:  Extension  of  the 
deadline  date  to  Submit  Request  for 
Recalculation  of  Allowable  Expense 
Level. 

Sature  of  the  Requirement:  Waiver  of 
the  Regulation  cited  above  is  required  to 
allow  recalculation  of  the  Allowable 
Expense  Level. 

Granted  By:  Joseph  Shuidiner, 
Assistant  Secretar>',  P. 

Date  Granted:  September  28,  \9UA. 

Reason  IVaived.  This  waiver  was 
requested  and  granted  to  allow  the  La( 
Courte  Oreilles  Indian  Housing 
Authority  an  extension  of  the  dendliiu' 
to  submit  a  request  for  an  adjustment  of 
their  Allowable  Expense  Leve!. 

Note  to  Reader  The  ptTsciii  to  be  (.cntiKti  (! 
fiT  additional  infornidtion  atiout  thf  Weiivcr- 
f;rant  items  numt)ered  in  this  listinf;  is;  )ii:;i(  >■ 
D.  Kcittley,  Director,  Offu  e  fif  Construe  tltm. 
Ki-habi!itation  and  Maintenance,  OffKe  of 
Public  and  Indian  Housing,  Department  ot 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW  .  Washington,  DC  20410 
Phone:  (202)  708-1800.  (These  are  not  ti.ll- 
frt-e  numbers.) 

69,  Regulation:  24  CFR  941, 102(b). 
Project/Activity:  Public  Housing 

Development.  Project  Number  MO  37-6. 
West  Plains  Housing  Authority  (WPH.\) 

Nature  of  Requirement:  Requires  a 
turnkey  developer  to  submit  a  proposal 
for  a  specified  number  of  units  on  a  site 
or  property  owned  or  to  be  purchased 
by  the  developer. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Dote  Granted:  May  28.  1993. 

Reason  Waived:  To  allow  the  WTHA 
to  permit  the  developer  to  change  one 
of  the  original  sites  to  a  new  site  and 
enlarge  one  site  to  accommodate  a 
second  unit. 

70.  Regulation:  24  CFR  965.805(a). 
Project/Activity:  Installation  of  Smoke 

Detectors  in  Public  Housing  Units. 

S'ature  of  Requirement:  Public 
housing  agencies  are  required  to  have 
either  a  hard-wired  or  battery-powered 
smoke  detector  installed  on  each  level 
of  all  public  housing  units  bv  October 
30.  1992. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public: 
and  Indian  Housing. 

Date  Granted:  December  24, 1992. 

Reason  Waived:  In  Atlanta.  Georgia 
local  law  prohibits  the  use  of  battery- 
operated  smoke  detectors  and  the 
Atlanta  Housing  Authority  (AHA)  will 
have  to  contract  for  the  in.stallation  of 
over  8.000  hard-wired  smoke  detectors. 
The  regulations  were  waived  to  extend 
the  October  30, 1992,  deadline  for 
installing  smoke  detectors  on  each  level 
of  ever>'  unit  to  October  31,  1993,  to 
allow  additional  time  for  the  AHA  to 


install  hard-wired  smoke  detec;tors 
required  by  local  law. 

71.  Regulation:  24  CFR  9f)8.240(c). 

Projcrt/Artivity:  Public  Housing 
Modemi7.ation--Contracting  for  Lead- 
Based  Paiiit  (LBP)  Testing. 

.Witiire  of  Requirement:  The 
regulation  at  24  CFR  968. 240(c), 
rt-quires  PH.\s  to  use  the  sealed  bid 
iTiethod  for  contracts  in  excess  of 
SiT'.Oi'tj  in  accordance  with  24  CFR 
«.5..-^6td)(2)  for  LBP  Testing. 

Grantt'd  By:  Mi«  hail  B.  Janis,  General 
Dfiuity  Assistant  Secretary  for  Fublic 
ar.d  liidiaii  Housing. 
■  Date  Granted:  Janun.-y  19,  1993. 
I  /I'fiTso.T  U'i;/i>-d:  Housing  and  L'rban 
Orvflop!r,.-::t  (!irui,  LBP  Guidelines 
rl't  cinmienci  j.'>'^  of  conipL'itive 
proposals.  However.  HUD  CIAP 
Regulations  only  permit  sealed  i)id 
flif'thods.  New  \'ork  Citv  Housing 
.'V.-;tl!orit\  prepared  solicitations  based 
on  (.onipetiti'.e  proposals  and  the  HUD 
office  inadvt-rtently  approved.  New 
York  City's  request  for  waiver  was 
granted  because  of  HLT}'s  error  and 
ddniinistrative  inconvenience  of 
r»".  ising  solicitation  documents  within 
required  time  frames. 

Note  to  Reader:  The  person  to  be  contacted 
fcir  ddtlitior.al  information  atxiut  the  waiver- 
s^rant  ili'ms  in  this  listing  is:  )ohn  ComcTford, 
Dir"(  tor,  Financial  Management  Di\  i^ion, 
OtTice  of  Public  and  Indian  Housing, 
D''l"irtn;ent  of  Hous:ng  and  l'rban 
De\elopment,  451  Seventh  Street,  SW.. 

I  Washington.  DC  20410,  Phone:  (202)  708- 
H72,  TDD  (202)  708-08.50  (These  are  not 
U-free  n'.imb»'rsj 


t 


72.  Regulation:  24  CFR  990.104. 
Project/ Activity:  Yoakum  Housing 

Authority.  TX.  In  determining  the 
Operating  subsidy  eligibility,  a  request 
was  made  to  implement  an  adjustment 
to  the  Allowable  Expense  Level  one  year 
early,  to  be  effective  for  the  fiscal  year 
beginning  January  1,  1992. 

Sature  of  Requirement:  The  delay  in 
publication  of  the  Final  Rule  for  PES 
Allowable  Expense  Level  appeals  has 
resulted  in  a  rule  that  is  effective  for 
Housing  Authority  (HA)  fiscal  years 
beginning  .^pril  1, 1992. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  April  7,  1993. 

Reason  lVa;ved;  This  waiver  was 
granted  in  order  to  allow  equal 
treatment  of  all  HAs  in  Federal  Fiscal 
Year  1992.  by  allowing  an  adjustment 
for  HAs  with  Fiscal  Years  beginning 
January  1.  1992. 

73.  Regulation:  24  CFR  990.104. 
Project/Activity:  Taft  Housing 

Authority.  TX.  In  detennining  the 
operating  subsidy  eligibility,  a  request 
isas  made  to  implement  an  adjustment 


to  the  Allowable  Expense  Level  one  year 
early,  to  be  effective  for  the  fiscal  year 
beginning  January  1.  1992. 

Nature  of  Requirement:  The  delay  in 
publication  of  the  Final  Rule  forPFS 
Allowable  Expense  Level  appeals  has 
resulted  in  a  rule  that  is  effective  for 
Housing  Authority  (HA)  fiscal  years 
beginning  April  1, 1992. 

Granted  By:  Michael  B.  Janis.  General 
Deputy  Assistant  Secretary. 

Doff-  Granted:  April  7. 1993. 

Reason  Waived:  This  waiver  was 
granted  in  order  to  allow  equal 
treatment  of  all  HAs  in  Federal  Fiscal 
Year  1992,  by  allowing  an  adjustment 
for  HAs  with  Fiscal  Years  beginning 
January  1.  1992. 

74.  Regulation:  24  CFR  990.104. 
Projrctf Activity:  Sc:hulenburg  Housing 

.Authority.  TX.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  to  implement  an  adjustment 
to  the  Allowable  Expense  Level  one  year 
early,  to  be  effective  for  the  fiscal  year 
beginning  January  1.  1992. 

Sature  of  Requirement:  The  delay  in 
publication  of  the  Final  Rule  for  PFS 
Allowable  Expense  Level  appeals  has 
resulted  in  a  rule  that  is  effective  for 
Housing  Authority  (HA)  fiscal  years 
beginning  April  1.  1992. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  April  7.  1993. 

Reason  Waived.  This  waiver  was 
granted  in  order  to  allow  equal 
treatment  of  all  HAs  in  Federal  Fiscal 
Year  1992.  by  allowing  an  adjustment 
for  HAs  with  Fiscal  Years  beginning 
January  1.  1992. 

75.  Regulation:  24  CFR  990.104. 
Project/Activity:  Ingleside  Housing 

Authority.  TX.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  to  implement  the  adjustment 
to  the  Allowable  Expense  Level  one  year 
early,  to  be  effective  for  the  fiscal  year 
beginning  January  1.  1992. 

Nature  of  Requirement:  The  delay  in 
publication  of  the  Final  Rule  for  PFS 
Allowable  Expense  Level  appeals  has 
resulted  in  a  rule  that  is  effective  for 
Housing  Authority  (HA)  fiscal  years 
bc^ginning  April  1.  1992. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  April  7, 1993. 

Reason  Waived:  This  waiver  was 
granted  in  order  to  allow  equal 
treatm^ent  of  all  HAs  in  Federal  Fiscal 
Year  1992,  by  allowing  an  adjustment 
for  HAs  with  Fiscal  Years  beginning 
January  1.  1992. 

76.  Regulation:  24  CFR  990.104. 
Project/Activity:  Northwest  Florida 

Regional  Housing  Authority.  In 
determining  the  operating  subsidy 
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eligibility,  a  ^equ^»st  was  m.jde  to 
implement  the  adjustinent  to  the 
Allowable  Expense  L^-vel  one  y^\.T  early, 
to  be  pf-f'ctive  for  the  f:>(  rj  v.'jr 
(■'eviirning  jjnuary  1,  1092. 

S'aturf  cj  Fifql:irpn>^-rt:  The  del  -,  in 
piihiiration  of  the  Final  Kale  for  PF.S 
AilowLjble  Lxpense  Le\e!  appe.ilf.  has 
resulted  in  a  rule  thjt  is  effective  U:,{ 
.4ou-if;g  Authority  (R-\)  risi\al  ye.i.-s 
beginning  April  1,  1992. 

Crar.fpd  By:  Mirh:ie'  E  lanis.  (rt-;;tTa! 
Dep'jty  Assistant  S^f.retary. 

Date  Grnnti-d  April  7,  1993 

H;\Tian  Wa.'Vr'd:  Th.'s  w.jiver  w.js 
);ranf'-d  in  order  to  aiiow  equal 
treatment  of  a!!  HA*  in  Federal  Fisc^^I 
Year  1992,  by  allowing  an  adjusV.ier.t 
for  HAr  with  Fiscal  Years  beginning 
January  1.  1992. 

77.  Hfgnlation:  24  CTR  990.104 

Prr.ipri'A(ti\'.ty:  Hartwel!  Housmy. 
Author- rv.  C-A.  In  determining  the 
operating  subsidy  eligibility,  a  reqi;.-sf 
was  inat^e  for  funding  for  one  L;mt 
approved  for  non-dwelling  u>l  i) 
promote  an  anti-drug  program 

Natiire  of  Bequiremf-nt  The  oiierati.rg 
subsidy  calculation  excludes  funding 
for  units  removed  fiomi  the  diAelling 
rental  inventory. 

Crrcn/ed  By;  Michael  U  jr^nis.  C,eT),,ral 
Peputy  Assistant  Secret  ir>c 

Date  Grcintt'ci  Nfay  27.  1993 

f-^fOMjn  Wnivfd:  To  allow  additior.;:! 
v.^bsiciy  for  units  approvr-d  for  non- 
dwelling  use  to  promote  eicmoiniL.  .st  If- 
sufHciemy  services  and  anti-drug 
programs  pending  puhliinlion  of  a  fir.al 
rule  impiementing  this  chan^M  to  the 
r.'g.ilarion. 

78   Hei;o/.;t;on   24  CiK  9'.)vJ.llH 

l'r()i^(  t/A(.-tivi'y:  Fitchburg  Uou.mi.',; 
Authority,  MA.  In  determining  the 
operatnig  subsidy  eligibility  a  reou-st 
wav  inade  to  iinplem-nl  th"  ddjustmen? 
to  the  Allowable  F\pense  l^vul  one  >Har 
e  'rty.  to  be-  ei^.-fitive  for  the  fU'^.d  vear 
be^;inning  Ian  jer\'  1,  l'V-i2. 

fcValijfe  (;/Kt-i^t;.cv/::r;if Tti::  d.-lty  lo 
pub!i(a(i;;n  of 'he  final  Rule  fir  )'i  S 
Aiio.vable  Exp>n'.e  Iz-vel  app-jais  ha^ 
r.-a!*i;d  in  ,.  ntie  thjt  is  eff.-(  ti-i.'  for 
Uotjsing  .Xutlioritv  (H.A)  IHi.l  \-  .---- 
hl•>;i'"^i"^g  .-Xp.-il  i,  1992 

(■rdiltfd  by  [usi^ph  .Shold.oer. 
-AssjNt  int  Secret.^ ry. 

DcU'  Granted.  ]xinie  it,  t9S.3. 

RfiiK<;n  IVu/vcJ.  This  waiver  v>.,tv 
gr.inted  i.i  order  to  allow  eq.i.il 
treatment  of -tII  FL^.s  ni  Fefer;!  his.^ij 
Yeii  1992,  h>  allowing  an  adjustment 
for  HAs  with  Fisc.!  Ye,ir>  b»'g:nniri^ 
lanuary  1.  1092. 

79.  Ht'guLtian  24  OK  'J'JU  l.)4 

Frv)fxt/Artivity:  Newton  Housing 
Authority,  NL\.  In  determining  the 
operating  subsidy  eligibility,  a  req!.<'sl 


was  ai.'de  to  implement  an  adjustment 
to  the  .M'fCwable  Expense  Lt-vel  one  vear 
ear'y,  to  l)e  effet:tive  for  the  fisc  ,-1  \ej' 
heeinniiiK  {anna.-y  1.  1992. 

.Vaf;;.-v  nf  Hi  q:nrtivtr.t:'i:hfi  ('.■.■\?.\  in 
pi.''I:^ition  of  the  Fir.al  Rule  for  FFS 
.Allowable  Expense  Lev«»i  appeals  hc-s 
res';l',:d  in  a  riii^'  that  !«;  effi.  tive  for 
Hjiisi-:g  Autiiority  |Ii,-\)  t1sf.di  v»  .i.-s 
h-  ,;;;:nin_q  April  1,  1992. 

Grr.nti'd  By  losiph  .Shuldiner, 
Assistant  S'"  'i-ta'y 

Dulf  Gruttt-d  June  a,  1993. 

Heo^'-r.  Waivi'd  This  wai\"r  was 
granted  in  order  to  allow  equal 
treatment  of  al!  \L\&  in  Feder.il  Fiscal 
Ye.ir  1992,  by  allowing  an  adjusMnent 
for  HAs  w;th  Fis;  il  "j  Ours  bej.![in,ng 
lan.iary  1.  1992. 

hO.  Bi-i;:;lnt!on.  24  CFR  9-«).i04. 

Fr<  -jt'c t/ Activity.  Webster  Housing 
Authority.  MA.  In  determin;:i>;  the 
operating  subsidy  eligibilit\.  a  reiiutst 
Was  made  to  implement  an  adiustment 
to  the  .Mlowable  Expense  Level  one  year 
early,  to  be  effw  five  for  the  Hscal  vear 
beuin.-nng  January  1,  1992. 

,VGf;j;-e  of  s>'quirt'n\rnL  The  d-lav  in 
publication  of  the  Final  Rule  for  PFS 
Allowable  Expense  1  e\el  appeals  has 
re<.ulted  in  a  rule  that  is  effM;tive  for 
Finusing  ,-\uthori:y  (HA)  Tival  years 
bej;ininng  April  1,  1992. 

Granted  By  )o>eph  Shuidi.ner. 
Assistant  ,Sec.retary. 

D.;!"  Grnntt'd  Jane  »,  loo-i. 

Hejson  '.Vojvi  d.  This  V.  ?)ver  v.  .e^ 
granted  m  order  to  alio.v  equal 
treatment  of  all  HAs  in  Federal  Fiscal 
Ve-r  1992,  by  allowing  an  adiustinent 
for  }!As  with  Fisi  al  ^ f.-rs  l->.guininvJ 
Ic.ri-.iry  1,  I'^'il. 

lU.  Hty^iili.tlOlt   24  G.\ti  99U.194 

Pwjf,  t.'Ar:ti:}ty:  Weymouth  H-.u^uig 
Ai;thontv,  MA.  In  d.-ttTTTiicmu?  ttie 
op.r.ttir'g  subsidy  eii^'ibibtv,  a  n'.que.st 
was  made  to  implement  an  adjustrretit 
to  the  A.lio\\ab!e  Exp'-nse  Le'.'-l  one  v--a,' 
e.irly,  to  \»;  effective  for  the  ii«.(.il  vear 
b");,nning  January  1,  1992 

K.Viitri'  of  ih\.jiiiri'n    rt:  J';-.-  delay  in 
publu.ation  of  the  f  in.d  Hule  tor  PFS 
Allowah'e  Fxp-  use  ij-.  .-I  .ippeals  h  ^ss 
n«^Lil;ed  in  a  rule  thai  i^  iff  rttive  for 
Hou'inv,  ,\,)thority  (HAl  T  -  ;.l  ve.ir, 
begjnjiing  Ap.'il  1,  1992 

Guntcd  By.  Joseph  .Shuid-ne'. 
Assistant  .'^et  n.'tary. 

Ihnr  Cnj/ited.  June  8,  )993, 

P.i'csor,  iV'jivrti:  This  v\aiver  w,i< 
grunted  in  order  to  allow  eaual 
treatment  i.f  .dl  HAs  in  Federal  ris«;;jl 
Year  1992.  by  allowing  an  i.-diu'^tment 
for  H.-\s  with  Fisi.il  Y-.irs  be;, Inning 
January  3,  1992. 

82.  B^'^ulati.jn:  24  ITR  tf.^O.KM. 

Prajt^-t/Activity:  Lometa  Housing 

Commission,  TX.  In  determining  tho 


operating  "subsidy  eligibility,  a  r^uf^l 
was  made  to  ex'end  the  deadline  for 
snbi'.iission  of  a  .'vquesl  for  an 
adjustment  to  the  Allowahlv  F>:v-,,s,- 
Level 

.V..'';.'e  n( B>-j.iir\,:.^nt  The  Fir.al 
Ri-le  for  PFS  All.jwahle  Expen.se  Level 
app  >dk  im^Kised  a  sixty  drv  deadline  on 
submission  of  requests  for  adjii'-fmr'nt 

Grontfd  By  Joseph  Shcldiner. 
Assistant  S'?iret.).-y. 

D-^tt^Grcnt'^d  Jme  11    1993. 

B^'-isrn  WavfdJhv  Housing  Aj^enry 
has  h:;d  three  e\ecuti\  e  directors  during 
the  past  y-iar  The  fee  accountant  had 
prepared  a  tirneiy  request  for  an 
adjustment,  but  the  Housing  Agency 
fjMed  to  submit  it  to  the  Department. 

83   Rfgulatiai.  24  CTR  990  104. 

Pro/erf/'. -^rf/v.-fy  Charleston  Housing 
Authoritv.  WV.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  eight  units 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

.Vorore  of  Hfquirt-mt'nt  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
^.'nf^l  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  S«'(.retary. 

Date  Gmnti'd:  June  11,  1993. 

Beason  W'nived:  To  allow  edditiur.iil 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  econom.ic  v-'lf 
sefOciency  services  and  anti-drug 
programs  pending  publication  of  a  f.n..! 
rule  i.nplementing  this  ch  mi-e  to  the 
r-^gulation. 

84,  He^ulatiiTi.  24  Cf  R  t«»U.lu4 

Pro;r'cl/.\iin;fy  Danville  Hou-  ing 
Authority,  KY.  In  determining  the 
npeiating  subsidy  eligibility,  a  n-qn'  •.! 
wa«  m  )de  f(.ir  funding  for  one  u  iit 
ajipro\'e<i  for  non-dwe!!i:ig  use  to 
promote  an  anti-drug  prtigriin. 

ViJtUiV  of  fuqiiin-ntfiit:  The  t»per.iliiig 
suiisidv  cal(  Illation  excludes  fu  ading 
for  units  ren>ov^•d  U-y.t  the  dvvelllng 
re-'!  li  inventorv 

G.xintt'd  By  Joseph  .'-tiuidm'  -, 
Assistant  .Sei:,r»^tiirv. 

/''  .V  Gton'.fd  June  Ih,  1"9<. 

Hi  ryon  llVnirf',/  To  a'low  jdditu":  il 
sul  ■.) Jy  for  units  approved  for  P'-n- 
dwe!I::ig  us-  t.i  promote  etonoiiiic  "it 
suffu.ifiicy  services  and  anD-d'-cg 
prf-ranis  p«>iiding  publi  .-tlion  of  a  fi.n  d 
rale  implein.T.tmg  this  ch-rige  i,j  ih  ; 
r^gulaMon 

K.-j.  fi<-gii!cti,jn   24  I  I  .H  990.  J04. 

rrai  ■<■{.' ■\ctiyiTy.  Txmpa  Housi:;g 
Authority,  FL.  Iii  d-t.Tmi.ning  th-' 
operating  subsidy  eligibility,  a  n  qu'>st 
was  mode  for  funding  fornjf^ven  .luits 
.'!pproved  for  non-dwelling  ur*  to 
promote  an  economic  self-tufTn.ietifiy 
prognm 
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Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  June  16,  1993. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

86.  Regulation:  24  CFR  990.104. 
Project/Activity:  North  Charleston 

Housing  Authority,  SC.  In  determining 
the  operating  subsidy  eligibility,  a 
request  was  made  for  funding  for  six 
units  approved  for  non-dwelling  use  to 
promote  an  economic  self-sufficiency 
(headstart)  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Dofe  Granted:  June  16,  1993. 

Reason  Waived:To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

87.  Regulation:  24  CFR  990.104. 
Project/Activity:  Mower  County 

Housing  and  Redevelopment  Authoritv. 
MN.  In  determining  the  operating 
subsidy  eligibility,  a  request  was  made 
to  extend  the  deadline  for  submission  of 
a  request  for  adjustment  to  the 
.Mlowable  Expense  Level. 

Nature  of  Requirement:  The  Final 
Rule  for  PFS  Allowable  Expense  Lev  el 
appeals  imposed  a  sixty  day  deadline  on 
submission  of  requests  for  adjustment. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretar>-. 

Date  Granted:]une  17,  1993. 

Reason  Waived:  The  Housing  Agency 
had  misunderstood  the  deadline.  This 
waiver  was  granted  based  on  the 
Housing  Agency's  eligibility  for  an 
adjustment  and  its  low  reserve  level. 

88.  Regulation:  24  CFR  990.104. 
Project/Activity:  Anderson  Housing 

Authority,  SC.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  one  unit 
approved  for  non-dwelling'use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner. 
Assistant  Secretary. 


Date  Granted:  July  15.  1993. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  ser\ices  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

89.  Regulation:  24  CFR  990.104. 
Project/Activity:  Cookeville  Housing 

Authority,  TN.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  one  unit 
approved  for  non-dwelling  use  to 
promote  an  et:onomic  self-sufficiency 
and  aiUi-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary-. 

Date  Granted:  August  6,  1993. 

Reason  Waived:To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulntion. 

90.  Regulation:  24  CFR  990.104. 
Project/Activity:  Key  West  Housing 

.Authority,  FL.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  five  units 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory 

Granted  By:  Joseph  Shuldiner. 
.Xssistant  Secretary. 

Date  Granted:  August  20,  1993. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  seif- 
sufficienc  y  services  and  anti-dmg 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

91.  Regulution:  24  CFR  990,104. 
Project/Activity:  Savannah  Housing 

Authority.  CA.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  five  units 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventor\-. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Se<;retary. 

Date  Granted:  September  8,  1993, 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 


sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

92.  Regulation:  24  CFR  990.104. 
Project/ Activity:  Tennessee  Valley 

Regional  Housing  Authority.  MS.  In 
determining  the  operating  subsidy 
eligibility,  a  request  was  made  for 
funding  for  ten  units  approved  for  non- 
dwelling  use  to  promote  an  economic 
self-sufficiency  program  (youth  sports, 
training,  adult  education,  etc.). 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary-. 

Date  Granted:  September  9, 1993. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

93.  Regulation:  24  CFR  990.104, 
Project/Activity:  Phenix  City  Housing 

Authority,  AL.  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  one  unit 
approved  for  non-dwelling  use  to 
promote  an  economic  self-sufficiency 
and  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  September  9,  1993. 

Reason  Wajvecf.  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

94.  Regulation:  24  CFR  990.110(c)       ' 
Proiert/Activity:  Chicago  Housing 

Authority,  IL.  In  determining  the 
operating  subsidy  eligibility  a  request 
was  made  to  permit  the  Housing  Agency 
(HA)  to  retain  50%  of  savings  realized 
through  the  wellhead  purchase  of 
natural  gas  for  the  period  October  1, 
1990,  through  December  31,  1991. 

Nature  of  Requirement:  Section  114(c) 
of  the  Housing  and  Community 
Development  Act  of  1992  extends,  from 
one  year  to  six  years,  the  period  during 
which  a  HA  can  retain  a  portion  of  the 
savings  resulting  from  the  HA's  adion 
to  secure  a  reduction  in  utility  rates. 

Granted  By:  Michael  B.  Janis.  General 
Deputy  Assistant  Secretary. 

Date  Granted:  February  4,  1993. 
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Reason  IVa/ved:  This  waiver  was 
granted  in  order  to  comply  with 
Congressional  intent  pending 
publication  of  a  final  rule  implementing 
this  change.  Based  on  the  provisions  of 
the  Act,  the  authorization  was  granted 
to  permit  the  HA  to  retain  50%  of 
annual  savings  realized  from  the 
wellhead  purchase  of  natural  gas  for  the 
full  time  allowed  by  the  Act. 

95.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  In  determini.ng  the 
operating  subsidy  eligibility  for  the 
Gilbert,  MN  Housing  and 
Redevelopment  Authority,  a  request  was 
made  for  an  extension  of  a  previous 
waiver  to  permit  the  Housing  Agency 
(HA)  to  use  its  actual  occupancy  rate  of 
88%  as  its  projected  occupancy 
percentage. 

-Vafure  of  Requirement:  The 
regulation  requires  a  Low  Occupancy 
HA  without  an  approved 
Comprehensive  Occupancy  Plan  (COP) 
to  use  a  projected  occupancy  percentage 
of  97%. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  April  19,  1993. 

Reasons  Waived:  The  HA  is  a  small 
agency  with  49  units  of  elderly  housing. 
It  has  been  hampered  in  its  efforts  to 
reduce  vacancies  by  local  economic 
dislocations  and  loss  of  population.  HA 
was  allowed  to  u.se  a  goal  of  82%  for  its 
fiscal  year  ending  in  1992.  Since  the 
time  of  the  last  waiver,  the  HA  has  made 
progress  in  reducing  its  vacancies  from 
nine  to  six  units.  Further  reductions 
may  be  expected  if  the  HA's  application 
for  CIAP  funds  are  approved  and  some 
of  the  vacant  units  are  reconfigured  into 
larger  units  and/or  converted  into 
nondweiling  use.  Because  of  the 
progress  made,  the  HA  was  permitted  to 
use  88%  as  its  projected  occupancy 
percentage  for  its  fiscal  vear  ending  6/ 
30/93. 

96.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  In  determining  the 
operating  subsidy  eligibility  for  the 
Atlanta  Housing  Authority,  TX,  a 
request  was  made  to  use  94%  as  the 
projected  occupancy  percentage  instead 
of  97%. 

Nature  of  Requirement:  The 
regulation  requires  a  Housing  Agency 
(HA)  which  does  not  reach  an 
occupancy  percentage  of  97%  at  the  end 
of  its  Comprehensive  Occupancy  Plan 
(COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Michael  B.  Janis.  General 
Deputy  Assistant  Secretary. 

Lkite  Granted:  April  28,  1993. 

Reasons  Waivecl:  The  goal  of  the  COP 
was  to  achieve  a  vacancy  level  of  five 


or  fewer  vacant  units,  which  for  this  80 
unit  HA  corresponded  to  a  94%  level. 
The  HA  and  Ft.  Worth  Office  did  not 
realize  until  recently  that  the 
Department  had  recognized  that  the  use 
of  97%  in  this  type  of  situation  created 
an  inequity.  Failure  to  achieve  an 
acceptable  goal  of  94%  should  not  result 
in  the  imposition  of  an  even  higher 
occupancy  level  of  97%  on  the  HA.  A 
waiver  was  granted  to  allow  the  use  of 
94%  as  the  projected  occupancy 
percentage  in  order  to  correct  this 
inequitable  situation. 

97.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Pro jectJ Activity:  A  reque.st  was  made 
by  the  Newark.  NJ  Housing  Authority  to 
have  the  Department  approve  a  12-year 
Comprehensive  Occupancy  Plan  (COP). 

Nature  of  Requirement:  Current 
regulations  require  a  Low  Occupancy 
PHA  to  submit  a  COP  when  first  eligible 
in  order  to  use  an  occupancy  percentage 
of  less  than  97%  in  the  determination  of 
operating  subsidy  eligibility.  A  Low 
Occupancy  PHA  without  an  approved 
COP  must  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  July  22,  1993. 

Reasons  Waived:  The  Newark 
Housing  Authority  (NHA)  did  not 
submit  an  approvabie  COP  when  it  was 
first  eligible  to  do  so  for  its  fiscal  vear 
beginning  4/1/87.  Instead,  with  the 
Department's  approval,  NHA  has  used  a 
series  of  Memorandums  of  Agreement 
(MOAs)  that  included  an  occupancy 
goal  to  be  used  in  determining  its 
operating  subsidy  eligibility.  In  March 
1993,  the  NHA  requested  approval  of  a 
12  year  COP. 

Based  on  experience  gained  from 
Public  Housing  Agencies  (PHAs) 
implementing  the  vacancy  rule,  the 
Department  found  that  large  PHAs 
designated  as  "troubled  authorities", 
such  as  NHA,  had  vacancy  problems  of 
such  a  magnitude  and  complexity  that 
long-term  planning  was  very  difficult. 
Plans  that  were  approved  for  such  PHAs 
quickly  became  obsolete  and  much  time 
and  effort  were  spent  justifying  changes 
to  occupancy  goals. 

Since  the  Department  continues  to 
believe  that  it  is  very  difficult  for  large 
troubled  PIL\s  to  adhere  to  a  long  tenn 
plan  with  fixed  occupanc7  goals,  the 
request  for  a  waiver  that  would  result  in 
the  approval  of  a  12-year  COP  was  not 
approved.  Instead,  good  cause  was 
found  to  waive  the  subject  regulation 
and  allow  the  NHA  to  u.se  an  occupancy 
goal  of  72%  for  its  1993  fiscal  year  and 
78%  for  its  1994  fiscal  year.  Conditions 
were  also  placed  on  how  the  additional 


operating  subsidy  generated  as  a  result 
of  the  waiver  could  be  used. 

98.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  A  request  was  made 
by  the  Clarkson,  NE  Housing  Authority 
to  use  its  actual  occupancy  rote  of  60% 
in  determining  its  operating  subsidy 
eligibility  for  its  fiscal  year  ending  (FYT) 
3/31/93  and  to  use  a  projected 
occupancy  rate  of  60%  for  its  FYT  3/31/ 
94. 

Nature  of  Requirement:  A  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  without  achieving  a  97% 
occupancy  percentage  or  having  an 
average  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancy  rale  of 
97%. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  August  5,  1993. 

Reason  Waived:  The  Clarkson 
Housing  Authority  is  a  small  PHA  of  30 
units,  primarily  elderly.  There  has  been 
a  significant  decline  in  the  town's 
population  according  to  census  data,  as 
well  as  loss  of  businesses  and  medical 
staff  during  the  past  two  years.  Because 
the  documented  lack  of  demand  was 
basically  beyond  the  control  of  the 
Authority,  the  PHA  was  allowed  to  use 
60%  for  both  the  requested  years 

99.  Reeulation:  24  CFR 
990.109fb)(3;(iv). 

Project/Activity:  A  request  was  made 
by  the  Jetmore.  KS  Housing  Authority  to 
have  a  three-year  Comprehensive 
Occupancy  Plan  (COP)  approved  for  its 
fiscal  ye^r  (FYs)  1993-1995.  The 
Authority  had  completed  a  COP  in  its 
1992  FY'  without  achieving  the  goril  oi 
having  fi\e  or  fewer  vacant  units. 

Nature  of  Requirement:  A  public 
housing  agf-ncy  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  Without  achieving  a  97^, 
occupancy  percentage  or  having  an 
average  of  n\e  or  fewer  vacant  units 
must  use  a  projeded  occupancy  rat>»  of 
97%. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  August  5.  1993. 

Reason  Waved:  The  Jetmore  Housing 
Authority  is  a  small  PHA  of  20  units, 
primarily  elderly.  The  Authority  had 
undertaken  several  steps  to  increase 
demand  for  its  units  but  met  with  only 
limited  success.  Because  the 
documented  lack  of  demand  was 
basically  beyond  the  control  of  the 
Authority,  the  PHA  was  allowed  to  use 
75%  for  both  its  1993  and  1994  FYs. 
The  request  for  a  new  COP  was  not 
approved 

100.  Regulat)on:  24  CFR 
990.109(b)(3)(iv). 
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Project/Activity:  A  request  was  made 
by  the  Red  Cloud,  NE  Housing 
Authority  to  use  its  actual  occupancy 
rate  of  69%  in  determining  its  operating 
subsidy  eligibility  for  its  fiscal  year 
ending  (FYE)  6/30/93  and  to  use  a 
projected  occupancy  rate  of  69"'»  for  its 
F'i'E  3/31/94. 

Nature  of  Requirement:  A  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  without  achieving  a  977.. 
occupancy  percentage  or  having  an 
average  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancy  rate  of 
97%. 

Granted  By:  Joseph  Shuldiner. 
Assistant  Secretary. 

Date  Granted:  August  5,  1993. 

Reason  Waived:The  Red  Cloud 
Housing  Authority  is  a  small  PHA  of  r>5 
units,  primarily  elderly.  In  spite  of 
outreach  activities  to  inform  the 
community  about  the  availability  of 
housing  assistance  and  the  granting  of  a 
waiver  to  admit  income-eligible,  non- 
elderly,  the  waiting  list  is  non-existent. 
Because  the  documented  lack  of 
demand  was  basically  beyond  the 
control  of  the  Authority,  the  PHA  was 
allowed  to  use  69%  for  both  the 
requested  years. 

101.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  A  request  was  made 
by  the  Olney,  TX  Housing  Authority  to 
use  its  actual  occupancy  rate  of  68%  in 
determining  its  operating  subsidy 
eligibility  for  its  fiscal  year  ending 
9/30/94. 

Nature  of  Requirement:  A  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  without  achieving  a  97% 
occupancy  percentage  or  having  an 
average  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancy  rate  of 
97%. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  August  5,  1993. 

Reason  M'a;ved;The  Olney  Housing 
Authority  is  a  relatively  small  PHA  of 
190  units.  It  is  located  in  a  rural  town 
with  a  declining  population  and  poor 
ec.onomy.  Extensive  efforts  to  increase 
occupancy  through  modernization  of 
the  units  and  outreach  activities  during 
the  past  several  years  have  not  met  with 
success.  Because  the  documented  lack 
of  demand  was  basically  beyond  the 
control  of  the  Authority,  the  PHA  was 
allowed  to  use  68%. 

102.  Regulation:  24  CFR  990.109(b)  (3) 
(iv). 

Project/Activity:  A  request  was  made 
by  the  Chicago,  IL  Housing  Authority  to 
use  an  occupancy  rate  of  85%  in 


determining  its  operating  subsidy 
eligibility  for  both  its  fiscal  year  ending 
(FYE)  12/31/93  and  its  FYE  12/31/94. 

Nature  of  Requirement:  A  Low- 
Occupancy  Public  Housing  Agency 
(PHA)  without  an  approved 
Comprehensive  Occupancy  Plan  (COP) 
must  use  a  projecied  occupancy  rate  of 
97%. 

Granted  By:  Joseph  Shuldiner. 
Assistant  Secretary. 

Date  Granted:  September  13, 1993. 

Reason  Waived:  The  Chicago  Housing 
Authority  argued  that  the  magnitude  of 
its  safety  and  security  needs  is  so  great, 
it  requires  the  Authority  to  redirect 
resources  from  other  priority  initiatives 
such  as  vacancy  reduction  to  fund  safety 
and  security  measures.  This  redirection 
of  resources  was  expected  to  continue 
for  at  least, the  two  year  period  of  the 
waiver  request. 

A  five-year  Memorandum  of 
Agreement  (MOA)  has  been  executed 
earlier  between  the  Regional  Office  and 
the  Authority  which  contained 
performance  targets  in  the  area  of 
vacancy  reduction.  In  order  not  to 
jeopardize  the  agreements  that  had  been 
reached,  a  waiver  was  granted  for  the 
Authority's  1993  fi.scal  year  (FY). 
Conditions  were  also  placed  on  how  the 
additional  operating  subsidy  generated 
as  a  result  of  the  waiver  could  be  used. 
These  included  having  at  least  60%  of 
the  additional  funds  be  used  specific, 
identifiable  actions  to  increase 
occupancy  which  would  leave  40?/o  of 
the  additional  funds  available  for 
security  measures.  A  waiver  for  the 
Authority's  FY  1994  will  not  be 
considered  until  a  review  of  actual 
accomplishments  in  FY  1993  can  be 
made  and  compared  with  the  actual 
goals. 

103.  Regulation:  24  CFR  990.118(h). 

Project/Activity:  A  request  was  made 
by  the  Albany,  NY  Housing  Authority  to 
use  an  occupancy  rate  of  95%  instead  of 
the  97%  goal  of  its  Comprehensive 
Occupancy  Plan  (COP)  in  determining 
its  operating  subsidy  eligibility  for  its 
fiscal  year  ending  (F'V'E)  6/30/94. 

Nature  of  Requirement:  A  Public 
Housing  Agency  (PHA)  with  an 
approved  COP  must  use  the  projected 
occupancy  rates  of  the  COP. 

Granted  By:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  September  14, 1993. 

Reason  Waived:  The  Albany  Housing 
Authority  presented  material  to  show 
that  modernization  activity  at  one 
development  was  taking  longer  than 
projected  in  the  COP  but  that  the  work 
was  considered  to  be  on-schedule  by  the 
Buffalo  Office.  Additional  units  at 
another  development  were  also  being 


considered  for  possible  deprogramming 
actions  that  had  not  been  contemplated 
in  the  COP. 

The  Department  agreed  with  the 
Authority  that  there  were  unanticipated 
vacancies  because  of  the  on-schedule 
modernization  work  and  found  good 
cause  to  adjust  the  COP  occupancy  goal 
to  96%.  The  request  to  make  an 
adjustment  for  additional  vacant  units 
prior  to  the  completion  of  a  feasibility 
study  on  deprogramming  was  not 
approved. 

Office  of  Fair  Housing  and  Equal 
Opportunity 

Note  To  Reader:  The  person  to  be 
contacted  for  additional  information  about 
the  waiver  grant  items  in  this  listing  is:  Mr. 
Caldwell  [ack.^on.  Director,  Management 
Planning  Division.  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of  Housing 
and  I'rban  Development,  451  Seventh  Street, 
SW..  Room  5108.  Washington,  DC  20410, 
(202)  708-3990  (This  is  not  a  toll-free 
number). 

104.  Regulation:  24  CFR  parts  12  and 
111. 

Project/Activity:  Accountability  in 
Provision  of  HUD's  Fair  Housing 
Assistance  Program  (FHAP). 

Granted  by:  Henry  G.  Cisneros, 
Secretary. 

Date  Granted:  June  2, 1993. 

Reason  Waived:  A  NOFA  was  not 
used  to  announce  the  availability  of 
funds  under  FHAP.  A  waiver  was 
needed  on  this  case  because  FHAP  is 
incorrectly  listed  in  section  12.10  as  a 
competitive  program,  and  thus  subject 
to  the  requirement  that  a  notice  of 
funding  availability  must  be  published 
in  the  Federal  Register  when  funds  are 
available  under  the  program.  The 
Secretary  also  waived  24  CFR  part  111 
whic;h  requires  a  NOFA  to  be  published. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver 
grant  items  in  this  listing  is;  Mr.  Anthony  P. 
Devito.  Field  Coordination  Officer,  U.S. 
Department  of  Housing  and  Urban 
Development  Office  of  Community  Planning 
and  Development,  451  7th  Street.  SW., 
Washington,  DC  20410-7000.  Telephone: 
(202)  708-2565  (This  is  not  a  toll-free 
number). 

105.  Regulation:  24  CFR  91.70(a)  and 
91.82(b). 

Project/Activity:  City  of  Woonsocket, 
Rhode  Island  and  City  of  New  Bedford, 
Massachusetts.  Waiver  of  the 
submission  deadlines  of  the  FY  1993 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  and  the  FY  1992  CHAS 
Annual  Performance  Report.  City  of  East 
Providence,  Rhode  Island.  Waiver  of  the 
FY  1992  CHAS  Annual  Performance 
Report  deadline. 

Nature  of  Requirement:  Subpart  G. 
Section  91.70(a)  of  the  CHAS  final  rule 
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provides  that  a  housing  strategy  must  be 
submitted  annually  between  October  1 
and  December  31,  with  December  31 
being  the  deadline  for  submission. 
Subpart  H.  Section  91.82(b)  of  the  CHAS 
final  rule  requires  that  Performance 
Reports  for  the  fiscal  year  just  ended  be 
submitted  to  HLTD  no  later  than 
December  31. 

Granted  By:  Don  I.  Patch,  Acting 
Deputy  Assistant  Secretary  for  Grant 
Programs,  CG. 

Date  Granted:  March  4,  1993. 

Reasons  Waived:  Waivers  were 
granted  for  good  cause.  Each  city 
requested  an  extension  to  the  date  of 
submission  for  their  CHAS  Annual  Plan 
and/or  Performance  Report.  Otherwise, 
they  would  lose  FY  1993  funding  for  all 
programs  that  require  an  approved 
housing  strategy  as  a  condition  for 
funding.  Undue  hardship  would  result 
if  HUD  applied  authorized  sanctions 
and  suspended  funding  of  existing 
programs  in  these  communities.  Such 
action  would  deprive  low  and  moderate 
income  persons  of  the  benefits  of  HUD- 
funded  programs.  Woonsocket  was 
granted  an  8  day  extention  for  the  CHAS 
and  the  Performance  Report  since  the 
Mayor  was  unavailable  to  sign  the 
documents  by  the  deadline.  New 
Bedford  was  granted  an  8  day  extension 
for  the  CHAS  and  a  67  day  extension  for 
the  Performance  Report.  East 
Providence  was  granted  a  64  day 
extension  for  the  Performance  Report 
submission.  Both  cities  report  the  need 
for  the  waivers  was  due  to  their 
oversights  or  incomplete  understanding 
of  the  HUD  requirements. 

106.  Regulation:  24  CFR  92.150(a). 

Project/ Activity:  City  of  West  Palm 
Beach.  Florida.  Waiver  of  the  deadline 
for  submission  of  a  HOME  Program 
Description  for  FY  1993. 

Nature  of  Requirement:  Subpart  D, 
§  92, 150(a)  of  the  HOME  Interim  Rule 
requires  that  each  participating 
jurisdiction  submit  its  Program 
Description  for  a  fiscal  year  to  HUD 
within  45  days  of  HUD's  publication  of 
the  HOME  formula  allocations.  For 
fiscal  year  1993,  the  due  date  for 
Program  Descriptions  was  March  15. 
1993. 

Granted  By:  Don  I.  Patch.  Acting 
Deputy  Assistant  Secretary  for  Grant 
Program. 

Date  Granted:  March  15.  1993. 

Reasons  Waived:  The  City  was  unable 
to  get  the  application  and  program 
description  approved  by  the  City 
Commission  prior  to  the  deadline  The 
City  was  advised  that,  in  future  years,  it 
should  anticipate  the  deadline  and  be 
sure  the  HOME  Program  Description 
approval  is  included  on  the 


Commission's  agenda  in  a  timely 
manner. 

107.  Regulation:  24  CFR  92.254  (a)(1) 
and  (b)(1). 

Project/Activity:  Alhambra.  CA.;  Costa 
Mesa,  CA.;  Orange  County,  CA.;  San 
Diego  County.  CA.;  Oxnard,  CA.;  Santa 
Clara  County.  CA.;  and  San  Mateo 
County  Consortium.  CA.  Waiver  of  the 
section  203(b)  dollar  limits  for  purchase 
and  rehabilitation  of  houses  under  the 
HOME  Investment  Partnership  Act 
program. 

Nature  of  Requirement:  24  CFR 
92.254(a)(1)  provides  for  the  setting  of 
area  limits  on  the  initial  purchase  price 
for  single  family  housing  and  24  CFR 
92.254(b)(1)  provides  for  the  setting  of 
area  limits  on  the  value  of  property  after 
rehabilitation,  not  involving  purchase. 

Granted  By:  Don  I.  Patch,  Acting 
Assistant  Secretary  for  Community 
Planning  and  Development.  March  15. 
1993;  April  2, 1993  and  April  21.  1993. 
Mark  C.  Gordon,  Deputy  Assistant 
Secretary  for  Operations/Chief  of  Staff, 
May  26.  1993. 

Date  Granted:  Alhambra.  CA..  March 
15.  1993;  Costa  Mesa,  CA.,  March  15. 
1993;  Orange  County.  CA..  March  15. 
1993;  San  Diego  County.  CA.,  March  15, 
1993;  Oxnard,  CA..  April  2;  Santa  Clara 
County,  CA..  April  21;  and  San  Mateo 
County  Consortium.  CA..  May  26,  1993. 

Reasons  Waived:  Department 
recognizes  that  in  some  high-cost  areas, 
there  may  be  few  properties  whose 
purchase  price  and/or  after 
rehabilitation  value  are  below  the 
section  203(b)  caps.  The  local 
jurisdictions  indicated  that  to  have  a 
viable  homeownership  program,  they 
need  to  have  the  limit  increased.  A  HUD 
review  confirmed  the  validity  of  the 
requests,  analyzed  the  data  and, 
therefore,  for  good  cause,  granted 
waivers  establishing  the  recommended 
limits  as  follows:  Alhambra,  CA., 
$204,000;  Costa  Mesa,  CA..  S213.000; 
Orange  County.  CA..  $237,000;  San 
Diego.  CA..  $181,000;  Oxnard,  CA., 
$163,000;  Santa  Clara  County,  CA.. 
$266,000;  San  Mateo  County 
Consortium,  CA..  $252,000. 

108.  Regulation:  24  CFR  92.3. 
Project/Activity:  San  Francisco.  CA.; 

and  Franklin  County,  OH.  Waiver  of  the 
Single  Room  Occupancy  (SRO) 
definition  in  the  HOME  Program  which 
requires  food  preparation  or  sanitary 
facilities  in  each  unit  when 
rehabilitating  an  existing  residential 
structure. 

Nature  of  Requirement:  24  CFR  92.3 
as  clarified  in  CPD  Notice  92-31 
requires  either  food  preparation  or 
sanitary  facilities  in  each  HOME 
assi.sfed  SRO  unit. 


Granted  By:  Don  I.  Patch.  Acting 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

Dafe  Granted:  San  Francisco.  CA.. 
April  12,  1993;  Franklin  County,  Ohio. 
May  8,  1993. 

Reasons  Waived:  The  waivers  were 
issued  for  good  cause.  The  waiver 
approval  to  Franklin  County  noted  that 
in  response  to  many  public  comments, 
the  Department  would  issue  an  interim 
rule  to  modify  the  definition  of  SRO 
found  at  24  CFR  92.2  to  require  sanitary 
or  food  preparation  facilities  only  if  the 
project  consists  of  new  construction, 
conversion  of  non-residential  space,  or 
reconstruction.  For  acquisition  or 
rehabilitation  of  an  existing  residential 
structure,  neither  typw  of  amenity  is 
required  in  the  unit.  However,  the 
Department  strongly  encourages 
participating  jurisdictions  to  provide  a 
higher  level  of  amenities  whenever 
possible,  to  contribute  to  the  continued 
marketability  of  the  standard  housing 
stock  in  the  future.  This  change  is  made 
in  response  to  public  comment  that 
installing  plumbing  when  rehabilitating 
an  existing  residential  structure  may  be 
financially  prohibitive.  Nonethele.ss,  the 
Department  believes  that  for  new 
construction,  reconstruction  and 
conversion,  a  higher  level  of  amenities 
is  appropriate  and  desirable.  The  new 
SRO  definition  was  published  in  the 
Federal  Register  on  June  23, 1993. 

109.  Regulation:  24  CFR  92.504(b) 

Project/Activity:  State  of  Alaska. 
Request  for  a  waiver  of  the  requirement 
that  before  a  Participating  Jurisdiction 
disburses  HOME  funds  to  anv  entity  it 
mu.sf  enter  info  a  detailed  written 
agreement  with  the  entity  ensuring  that 
HOME  funds  are  used  in  accordance 
with  all  program  requirements.  Alaska 
believes  designation  of  its  housing 
finance  agency  to  administer  its  HOME 
program  should  not  require  a  detailed 
written  agreement. 

Nature  of  Requirement:  The  written 
agreement  required  by  §  92.504(b)  and 
described  in  § 92.504(c)  contains 
detailed  requirements  concerning  the 
use  of  HOME  funds. 

Granted  By:  Don  I.  Patch,  Acting 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  23,  1993. 

Reasons  Waived:  Under  many  Stale 
laws.  State  housing  finance  agencies 
(HFAs),  are  not  part  of  the  State 
government.  Under  the  HOME  statute 
a  HFA  is  not  a  State  agency  it  cannot  be 
designated  as  the  participating 
jurisdiction.  In  such  cases  where  the 
State  wants  the  HFA  to  administer  the 
HOME  Program,  an  agency  of  the  State 
must  be  the  participating  jurisdiction 
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and  the  HFA  must  be  designated  as  a 
subrecipient. 

The  Department  agrees  that  the 
written  agreement  between  a  State  and 
an  instrumentality  of  the  State  that  is  a 
subrecipient  need  not  contain  the  same 
detailed  information  as  is  required  of 
other  entities  receiving  HOME  funds. 
Further,  the  Department  amended 
§92.504[b)  by  the  publication  in  the 
Federal  Register  on  June  23,  1993.  of  an 
interim  rule  which  established  much 
simpler  requirements  for  State 
subrecipients. 

Therefore  there  was  good  cause  to 
grant  the  requested  waiver  of  24  CFR 
92.504(b)  and  to  allow  the  Alaska 
Housing  Finance  Corporation  to  enter 
into  a  wTitten  agreement  w  ith  the  State 
of  Alaska  using  the  much  simpler 
requirements  for  State  subrecipients. 

110.  Regulation:  24  CF«  570. 200(a)(5) 
and  24  CFR  570.200(h). 

Project/Activity:  County  of  Macomb, 
Michigan  (City  of  Fraser)  Request  for  no 
amendment  to  a  waiver  of  preagroement 
costs  approved  June  26.  1992.  for  the 
City  of  Fraser,  Michigan,  a  sut:re<:ipif'iit 
of  the  Community  Development  B1oc1«l 
Grant  Program  (CDBG)  of  the  Clounty  of 
Macomb,  Mlihigan. 

A-'flfure  ofP.'quirewent.  24  CFR 
570  200(h)  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement.  24  CFR 
570.200(a)(5)  hmits  pre-agreement  costs 
to  those  described  in  subparagraph 
570.200(h). 

Granted  By:  David  M.  Cohen.  Acting 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

Datf  Granttr!:  May  28.  1993. 

Reasons  \\, lived:  A  previous  wnixtT  of 
pre-agreement  costs,  which  was 
approved  June  26,  1992.  permitted  the 
City  to  proceed  with  the  construction  of 
a  senior  center  and  reimburse  the  cu-  ts 
of  constructing  the  facilitv  with  CDBG 
funds  from  1992-1998.  Although  the 
site  preparation  and  foundation  worl^ 
had  begun,  unforeseen  soil  conditions 
had  necessitated  change  orders  that 
would  have  resulted  in  an  increase  in 
the  cost.  The  City  needed  to  request  an 
amendment  to  the  period  covered  by  the 
waiver.  Failure  to  approve  this  request 
may  impose  a  greater  hardship  on  the 
City  since  it  has  already  incurred 
contractual  obligations  for  construction 
of  the  project  and  would  cause  undue 
hardship  and  adversely  affect  the 
purposes  of  the  Act.  For  good  cause  the 
limitations  on  pre-agreement  costs  at  24 
CFR  570.200(a)(5)  and  570.200(h)  were 
waived  to  permit  the  reimbursement  of 
the  costs  of  constructing  this  facility 
with  CDBG  funds  from  1992  through  the 
vear  2000. 


111.  Regulation:  24  CFR  574.4. 
Project/Activity:  Seattle,  Washington. 

The  Seattle  Department  of  Housing  and 
Human  Services  requested  an  extension 
of  the  deadline  to  allow  ample  time  to 
prepare  a  proposal  that  adequately 
addresses  the  needs  of  persons  with 
AIDS. 

Nature  of  Requirement:  24  CFR  574.4 
establishes  a  deadline  for  the 
submission  of  applications  for  the 
entitlement  component  of  the  Housing 
Opportunities  for  Persons  with  AIDS 
(HOFWA)  Program. 

Granted  By:  Don  I.  Patch.  Acting 
Assistant  Secretary  for  Community 
Planning  ar.d  Development. 

Date  Gronfed.  March  8,  1993. 

Reason  Waived:  In  order  to  provide 
time  to  adequately  involve  the 
community  organizations  serving 
pia-sons  with  AIDs  in  the  application,  a 
waiver  of  the  March  15, 1993  deadline 
was  granted,  and  the  date  for 
submission  of  the  HOPVVA  application 
was  extended  to  April  30,  1993. 

112.  Regulation:  24  CFR  291.400. 
Project/Activity:  Sabine  Valley  Center, 

Longview  Te^ns;  Mat-Su  Mental  Health 
Center,  Wasilla,  Alaska.  Request  for  a 
waiver  of  the  disposition  rules  for  HUD- 
act^uired  one-  to  four-family  properties 
whii  1'.  restrict  occupancy  by  a  homeless 
leasee  in  transition  to  a  maximum  of  24 
months. 

feature  of  Requirements:  The  purpose 
of  the  program  described  in  24  CFR 
291.400  is  to  assist  individuals  and 
families  who  are  homeless  by  providing 
them  with  transitional  housing.  Use  of 
Hl'D-acquired  properties  by  lessees 
must  be  with  the  understanding  that  the 
housing  provided  under  this  program  is 
transitional  and  the  occupants  are 
exjn  (ted  to  seek  and  obtain  permanent 
housing  resources  within  two  years. 

Granted  By  Don  I.  Patch,  Acting 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

Date  Granted:  Longview  Texas,  March 
lU.  1993;  Wasilla.  Alaska.  April  22, 
1993. 

liensons  Waived:  The  waivers  were 
grrnted  for  good  cause  to  facilitate  a 
homeless  individual  in  each  of  the 
community  mental  health  centers  to 
move  from  transitional  to  permanent 
liousing.  In  Longview.  an  extension  of 
12  months  was  granted  to  allow  time  for 
completion  of  job  training.  In  Wasilla. 
an  extension  of  6  months  was  granted 
after  which  entitlements  would  be 
available  for  the  individual  to  achieve 
independent  living. 

113.  /?egu/ofJon;  24  CFR  576.55(b)(2). 
Project/Activity:  Saginaw,  Michigan: 

District  of  Columbia;  and  Savannah. 
Georgia.  Request  for  extension  of  the 


deadline  for  the  expenditure  of 
Emergency  Shelter  Grant  (ESG)  funds. 

Nature  of  Requirement:  24  CFR 
576.55(b)(2)  requires  that  each  ESG 
formula  grantee  spend  all  of  the  grant 
amounts  it  was  allocated  within  24 
months  of  the  date  of  the  grant  award  bv 
HUD. 

Granted  By:  Don  I.  Patch.  Acting 
Deputy  Assistant  Secretary  for  Grant 
Programs. 

Date  Granted:  March  2.  1993, 
Saginaw;  March  31, 1993,  District  of 
Columbia;  and  April  21,  1993, 
Savannah. 

Reasons  Waived:  Wai\  ers  granted  for 
good  cause  to  undue  hardship  which 
would  result  from  applying  the  deadline 
or  where  requiring  the  deadline  would 
adversely  affect  the  purposes  of  the 
program;  Saginaw,  30-day  extension  to 
allow  finishing  of  rehabilitation  of 
Underground  Railrciad,  an  ESG 
subrecipient;  District  of  Columbia.  122- 
day  extension  to  accommodate  delays  in 
rehabilitating  Emery  Shelter  without 
closing  it  in  order  to  continue  to  serve 
its  large  number  of  homeless  clients; 
Savannah,  118  days  extension  to 
accommodate  the  time  needed  to 
overturn  an  appeal  by  an  adjaf:ent 
property  owner  to  zoning  variances 
granted  by  the  City  for  the 
Independence  Center,  an  F.SG  facility. 
IFR  UcK  .  94-8017  Filf  d  4-4-94;  8:45  am] 
□ILLING  CODE  42ia-32-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  three 
upcoming  meetings  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizens  Advisory  Commission.  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisor>'  Committee  Act  (Public 
Law  92-463). 
Meeting  Date  and  Time:  Saturday,  Mav 

7.1994:9  a.m. 
Address:  Appalachian  Mountain  Club. 

Mohic:an  Outdoor  Center,  50  Camp 

Road.  Blairstown.  NJ  07852-9655. 
Minting  Date  and  Time:  Thursday, 

September  8.  1994;  7  p.m. 
Address:  Northampton  County 

Government  Center.  4th  Floor  Council 

Chambers.  7th  and  Washington 

Streets.  Easton.  PA  18042, 
Meeting  Date  and  Time:  Thursday. 

November  10.  1994;  7  p.m. 
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Address:  Sussex  County  Board  of 

Freeholders  Room,  County 

Administration  Building.  Plotts  Road, 

Newton.  NJ  07860. 

The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including;  Bv- 
Laws,  Natural  Resources,  Recreation, 
Cultural  and  Historical  Resources, 
Intergovernmental  and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  as  well  as  Special 
Committee  Reports.  Superintendent 
Roger  K.  Rector  will  give  a  report  on 
various  park  issues. 
SUPPLEMENTARY  INFORMATION:  The 
DelcTware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Sef;retar\'  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  inav 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisorv 
Commission,  P.O.  Box  284.  Bushkill.  PA 
18234.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Cap 
National  Recreation  Area  located  on 
River  Road  1  mile  ea.st  of  U.S.  Route 
209.  Bushkill,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324, 717-588-2435. 

Dated:  March  21.  1994. 

Karen  Wade. 

Acting  Regional  Director,  Mid-Athintit 
Hegion 

|FK  Doc.  94-8134  Filed  4-4-94;  8:45  itn;] 
BILUNG  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  26, 1994.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 


DC  20013-7127.  Written  comments 
should  be  submitted  by  April  20, 1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration,  NationnI 
Fiegister. 

FLORID.\ 

Sarasota  County 

nigby's  La  Plaza  Historic  District,  1002-1038 
S.  C)sprcy  Ave..  1744  and  1776  Alta  Vista 
St  and  1777  Ining  ,^ve..  Sarasota. 
94000373 

GEORGL\ 

Tift  County 

Tifton  Commr-'cia!  Historic  District 
(Bpiindary-  Increase).  Roughly  boundcri  t)v 
Third  St.,  Ti't  Ave.,  Ninth  St'  and 
Commerce  U.iv.  Tifton.  94000371 

HAWAII 

Hawaii  Coujity 

Dnfukini  Soto  Zen  Mission.  Mamalahoa 

Hvvy  ,  Honalo.  94000382 
Hilo  Masonic  Lodge  Hail — Bishop  Trust 

Ihiilding.  Jet  of  Keawe  and  Waianurnue 

Sts..  Hilo.  94000383 

Maui  County 

Wailiee  Church.  Kahekili  Hwv  .  Waihee 
vicinity.  94000384 

LOnSL\NA 

Cnion  Parish 

I'trnice  Civic  Cubkcusi'.  LA  2.  B.Tniie. 
94000374 

MONT.\.\.^ 

Flathead  County 

Snld:ers'  Home  Historic  District.  Veterans 
Dr.  Columbia  Falls.  94000385 

TENNESSEE 

Bledsoe  County 

South  Mum  Street  Historic  District.  200-422 
S.  Main  St..  Pikovillp.  94000375 

Shelby  County 

Lee.  Lt.  George  U'..  House.  5G3  Stephens  I'i  . 
Memphis.  94000372 

\'ERMOKT 

Bennington  County 

Denninton  Fish  Hatchery- (Fish  Culture  in 
Vermont  MPSI.  South  Stream  Rd.. 
Bennington,  94000376 

Caledonia  County 

Benoit  Apartment  House — 74  Pearl  Street  (St 
lohnsbury  MPS),  74  Pearl  St.,  St. 
lohnsbury.  94000378 

Bencit  Apartment  House — 76  Pearl  Street  (St 
lohnsbury- MPS).  76  Pearl  St..  St. 
Johnsbury.  94000379 

Cote  Apartment  House  (St.  }ohnsbur\,-  MPSI. 
16  Elm  St..  St.  lohnsbury,  94000377 

Maple  Street — Clarks  Avenue  Historic 
District  (St  lohnsbury-  MPS),  17-49  Maple 
St.,  4-34  Clarks  Ave.,  95V2-101  Main  St., 
4  and  6  Frost  Ave.  and  3  and  5  Idlewood 
Terr  ,  St.  Johnsbury,  94000381 


Morency  Paint  Shop  and  Apartment  Building 
(St.  Johnsbury  MPSI.  73-77  Portland  St..  St. 
lohnsbury,  94000380 

IFR  Doc.  94-8129  Filed  4-4-94;  8:45  am] 

BILUNG  CODE  431(X-70-F 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Ser\ice,  Interior. 
ACTION:  Notice  of  m.eeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisorv  Committee  Act  (Public 
Law  92^63). 

MEETING  DATE  AND  TIME:  Wednesday. 
April  20,  1994;  1:30  p.m.  until  4:30  p.m. 
ADDRESSES:  The  Heritage  Conservancy, 
(Formerly  known  as  the  Bucks  County 
Conservancy),  85  Old  Dublin  Pike, 
Doylestown,  PA  18901. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assi.st 
the  Commonwealth  of  Pennsylvania  and 
its  politic;al  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary-  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Public  Law  10O-692. 
November  18.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal.  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  room  P-208.  Bethlehem, 
PA  18018,  (610)  861-9345. 

D:ifed:  M,irr.h  21.  1994. 

Karen  Wade, 

Acting  Begiona!  Director.  Mid-Atlantic 
Region 

IFR  Dot    94-6130  Filed  4-i-94.  8  45  am] 

BILLING  CODE  431(>-70-M 


Subsistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
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of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  announce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Chairperson's  welcome. 

(2)  Introduction  of  Commission 

members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Old  business: 

a.  Status  of  roster  regulation. 

b.  Status  of  draft  hunting  plan 
recommendation  regarding  moose, 
caribou  and  beaver. 

(6)  New  business: 

a:  Discussion  regarding  representation 
of  Federal  Regions  2  and  6  on  the 
SRC. 

b:  Any  other  new  business. 

(7)  Agency  comments  and  public 

comment. 

(8)  Hunting  plan  recommendation  work 

session. 

(9)  Establish  time  and  date  of  next 

meeting. 

(10)  Adjournment. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  April  27.  1994.  The 
meeting  will  begin  at  10  a.m.  and 
conclude  around  5  p.m. 
LOCATION:  The  meeting  will  be  held  at 
the  Village  Council  Board  Room  in 
Pedro  Bay,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Tingey.  Superintendent,  4230 
University  Drive,  #311,  Anchorage. 
Alaska.  Phone  (907)  271-3751. 
SUPP1.EMENTARV  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487. 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson. 
Deputy  Regional  Director. 
|FR  Doc.  94-8135  Filed  4^-9-1,  8:45  am] 

BILUNG  CODE  4310-7(MM 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32158  and  Finance 
Docket  No.  32305] 

Gateway  Western  Railway  Company — 
Construction — St  Clair  County,  IL,  et 
al.;  Construction  Exemption 

The  Section  of  Environmental 
Analysis  (SEIA)  hereby  notifies  all 
interested  parties  in  this  proceeding  that 
SEA  has  prepared  and  made  available  a 


Supplemental  Environmental 
Assessment  (Supplemental  EA)  for  the 
proceedings  referenced  above. 

The  Gateway  Western  Railway 
Company  (GWWR)  and  its  subsidiary 
Gateway  Eastern  Railway  Company 
(GWER)  have  petitioned  the  Interstate 
Commerce  Commission  in  separate 
pleadings  for  authority  to  construct  and 
operate  connecting  tracks,  among  other 
related  actions,  in  East  St.  Louis.  St. 
Clair  County.  Illinois.  If  the  proposed 
segments  are  constructed,  (1)  GWWR 
would  have  a  direct  and  efficient  route 
to  the  CSX  Transportation,  Inc.  (CSXT) 
interchange  at  Cone  Yard  in  East  St. 
Louis  and  (2)  GWWR,  in  conjunction 
with  GWER  trackage  rights,  would  have 
direct  end  efficient  access  to 
Consolidated  Rail  Corporation's 
(Conrail)  Rose  Lake  Yard  in  East  St. 
Louis.  The  construction  and  operation 
of  these  two  new  connections  would 
eliminate  GWWR's  current  circuitous 
routings  to  its  CSXT  and  Conrail 
interchanges. 

The  Supplemental  EA  will  be 
available  on  April  5,  1994.  There  will  be 
a  30-day  comment  period.  Comments  on 
the  Supplemental  EA  are  due  May  5, 
1994.  "To  obtain  copies  of  the 
Supplemental  EA  contact  Ms.  Judith 
Groves  or  Ms.  Phillis  Johnson-Ball, 
Interstate  Commerce  Commission. 
Section  of  Environmental  Analysis, 
room  3219  Washington,  DC  20423  at 
(202) 927-6245  or  (202) 927-6213. 

By  the  Commission.  Elaine  K.  Kaiser. 
Chief,  Section  of  Environmental  Analysis. 
Sidney.L.  Strickland,  Jr., 
Secrefrjry. 
IFR  Doc.  94-8127  Filed  4-J-94:  8:45  am) 

BILLING  COOE  703S-01-P 

[Docket  No.  AB-402  (Sub-No.  1X)] 

Fox  Valley  &  Western  Ltd.— 
Abandonment  Exemption — in 
Winnebago  and  Fond  Du  Lac  Counties, 
Wl 

AGENCV:  Interstate  Commerce 

Commission. 

ACTIOM:  Notice  of  exemption. 

SUMMARY:  The  Commission  e.xempts 
from  the  prior  approval  requirements  of 
49  U.S.C. 10903-10904  the 
abandonment  by  Fox  Valley  &  Western 
Ltd.  (FVW)  of  five  unconnected  but 
related  line  segments  totalling  15.7 
miles  of  track  between  North  Fond  Du 
Lac  and  South  Appleton,  in  Winnebago 
and  Fond  Du  Lac  Counties,  WI.  The  line 
segments  are  as  follows:  (1)  Between 
milepost  181.7,  near  Subway  Road,  and 
milepost  188.2,  near  Blackwolf  Road,  in 
North  Fond  Du  Lac;  (2)  between 


milepost  197.1.  near  Harrison  Street, 
and  milepost  201.9,  near  Dixie  Road,  in 
Neenah;  (3)  between  milepost  206.5, 
near  CommerciaLAvenue,  and  milepost 
207.1,  near  Wisconsin  Avenue,  in 
Neenah;  (4)  between  milepost  208.4, 
near  Fox  River  Bridge,  and  milepost 
209.3,  near  Jacobson  Road,  in  South 
Appleton;  and  (5)  between  milepost  B- 
20.1,  near  Highway  110,  and  milepost 
B-23,  near  Jackson  Street,  in  Oshkosh. 
We  will  grant  the  petition  subject  to 
standard  labor  protective  and  interim 
trail  use  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  5. 
1994.  Formal  expressions  of  intent  to 
file  an  offer '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  April  15. 1994.  petitions  to  stay 
must  be  filed  by  April  20. 1994,  requests 
for  public  use  conditions  must  be  filed 
by  April  25.  1994.  and  petitions  for 
reconsideration  must  be  filed  by  May  2, 
1994. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-402  (Sub-No.  IX),  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
and  (2)  petitioner's  representative:  Janet 
H.  Gilbert,  Fox  Valley  &  Western  Ltd., 
6250  North  River  Road  Rosemont,  IL 
60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

D.!cided:  March  21, 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  94-8128  Filed  4-4-94;  8:45  am) 

BILUNG  CODE  TOaS-OI-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 


1  See  Exempt,  of  Riiil  .Abandonment — Offers  of 
Finan.  Assi.if..  4  I  CC.2d  164  (1987). 
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collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information; 
(l)The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  Section 
3304(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  OfTice  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB. 
Department  of  Justice,  Washington,  DC 
20530. 

Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  Expired 

(1)  Application  for  Suspension  of 
Deportation. 

(2)  EOIR-*0.  Executive  Office  for 
Immigration  Review. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Proposed  Form  EOIR-40  will  be  filed 
with  the  Immigration  Court  by  aliens  in 
immigration  proceedings  who  seek  to 
have  their  deportation  suspended  by  the 
Attorney  General  and  to  acquire  lawful 
permanent  resident  status. 

(5)  2,463  annual  responses  at  5.75 
hours  per  response. 


(6)  14,162  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  March  30, 1994. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  94-8070  Filed  4-4-94;  8;45  am) 

BILLING  CODE  441(M>1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  as  Amended 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Davis,  Civil  Action  No. 
90-0484-P,  was  lodged  on  March  23, 
1994,  with  the  United  States  District 
Court  for  the  District  of  Rhode  Island. 
The  decree  resolves  claims  of  the  United 
States  against  defendant  Pfizer  Inc 
("Settling  Defendant")  in  the  above- 
referenced  action  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA ')  for  contamination  at 
the  Davis  Liquid  Waste  Superfund  Site 
in  Smithfield,  Rhode  Island  (the  "Site"). 
In  the  proposed  consent  decree  the 
Settling  Defendant  agrees  to  pay  the 
United  States  $1,500,000.00  in' 
settlement  of  the  United  States'  claims 
for  response  costs  incurred  and  to  be 
incurred  by  the  Environmental 
Protection  Agency  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Davis. 
DOJ  Ref.  #90-11-2-1376. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  10  Dorrance  Street, 
Providence,  Rhode  Island;  the  Region  I 
Office  of  the  Environmental  Protection 
Agenty.  JFK  Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.00  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden. 

Chief  Envircnmental  Enforcement  Section. 
Environment  and  Satural  Resources  Division. 
|FR  Doc.  94-ft043  Filed  4-4-94;  8:45  am] 

BILLING  CODE  M1&-01-M 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  and  section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  42 
U.S.C.  9622(d)(2),  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  General  Electric,  et  al., 
Civil  Action  No.  C.91-467-M.  was 
lodged  on  March  24,  1994  with  the 
United  States  District  Court  for  the 
District  of  New  Hampshire.  Pursuant  to 
the  Consent  Decree.  Defendant  General 
Electric  Company  will  pay  to  the  United 
States  $600,000.  The  proceeds  will  be 
used  by  the  United  States  for 
unreimbursed  response  costs  relating  to 
a  removal  action  conducted  at  the 
Fletcher's  Paint  Works  and  Storage 
Facility  Superfund  Site  in  Milford.  New 
Hampshire. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  General 
Electric  Company,  et  al.,  DOJ  Ref.  #90- 
11-3-684. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of  New 
Hampshire,  55  Pleasant  Street.  Concord, 
New  Hampshire.  03301;  the  Region  I 
Office  of  the  Environmental  Protection 
Agency.  One  Congress  Street,  Boston, 
Massachusetts  02203;  and  at  the 
Consent  Decree  Librar>',  1120  G  Street 
NW..  4th  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW..  4th 
Floor,  Washington  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $10.50  (reproduction 
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costs),  payable  to  the  Consent  Decree 

Library. 

Jotin  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  »4-8042  Filed  4-4-94;  8:45  ami 

6ILUNQ  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Powehne  Oil  Company, 
Civil  Action  No.  94-1690-\VDK  (EEX) 
was  lodged  on  March  15,  1994  with  the 
United  States  District  Court  for  the 
Central  District  of  California.  Powerine 
operates  a  petroleum  refinery  that 
produces  gasoline,  jet  fuel,  and  diesel 
fuel.  A  complaint  filed  concurrently 
with  the  proposed  consent  decree 
alleges  that  Powerine  Oil  Company 
violated  the  New  Source  Performance 
Standards  ("NSPS")  General  Provisions, 
40  CFR  part  60,  subpart  A,  and  the 
NSPS  for  petroleum  refineries,  40  CFR 
part  60,  subpart  J,  promulgated  pursuant 
to  section  1 1 1  of  the  Clean  Air  Act.  In 
the  proposed  consent  decree.  Powerine 
Oil  Company  agrees  to  pay  a  civil 
penalty  of  S104.315  and  to  conduct  a 
performance  evaluation  at  its  refinery. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consant  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirormient  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Powerine  Oil  Companv,  DOJ  Ref.  #90-5- 
2-1-1876. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Federal  Building,  300 
North  Los  Angeles  Street,  Los  .\ngt-les, 
California  90012;  the  Region  LX  Office  of 
the  Environmental  Protection  Agency. 
75  Hau-thome  Street,  San  Francisco, 
California  94105;  and  at  the  Consent 
Decree  Library,  1120  G  Street  N\V.,  4th 
floor.  Washington,  DC  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW.,  4th  floor, 
Washington,  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
5.1.50  (25  cents  per  page  reproduction 


costs),  payable  to  the  Consent  Decree 

Library. 

John  C  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-8044  Filed  4^-94;  8:45  am) 
BILUNG  CODE  «41».01-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
Glass  Ceiling  Commission 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTIOM:  Notice  of  reopening  and 
extension  of  period  for  applications. 

SUMMARY:  This  document  reopens  and 
e.xtends  the  period  for  filing 
applications  regarding  the  National 
Award  for  Diversity  and  Excellence  in 
American  Executive  Manageinent.  This 
action  is  taken  to  permit  additional 
applicBtions  from  interested  parties. 
Interested  parties  are  requested  to 
submit  applications  postmarked  by 
April  30,  1994. 

DATES:  Applications  must  be 
postmarked  by  April  30,  1994. 
ADDRESSES:  Applications  should  be  sent 
to:  The  Glass  Ceiling  Commission, 
Perkins-Dole  Award.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
room  S-2233,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Miller,  Executive  Director,  The 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  S-2233, 
Washington.  DC  20210.  Telephone: 
202-219-7342. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  30,  1993. 
(58  FR  63186-63187),  the  Department  of 
Labor  published  the  criteria  and 
application  process  for  the  National 
Award  for  Diversity  and  Excellence  in 
American  Management  which  was 
eslabli-shed  pursuant  to  Public  Law  102- 
166,  The  Glass  Ceiling  Act  of  1991.  The 
glass  ceiling  is  defined  as  those  artificial 
barriers  based  on  attituduial  or 
organizational  bias  that  prevent 
qualified  minorities  and  women  from 
advancing  in  their  organizations  into 
management  and  decisionmaking 
positions.  The  award  is  a  Presidential 
award  to  recognize  a  United  States 
business  for  excellence  in  promoting  a 
more  diverse  skilled  work  force  at  the 
management  and  decisionmaking  levels 
in  business. 

Because  of  continuing  interest  in  this 
award,  the  Commission  believes  that  it 
is  desirable  to  reopen  and  extend  the 
application  period  for  all  interested 


parties.  Therefore,  the  application 
period  for  the  applications  is  reopened 
and  extended  through  April  30, 1994. 

Signed  at  Washington,  DC,  this  30th  day  of 
March.  1994. 
Robert  Reich, 
Secretary  of  Labor. 
IFR  Doc.  94-8108  Filed  4-4-94;  8:45  am] 

BILUNG  CODE  451(>-33-M 


Employment  and  Training 
Administration 

rrA-W-29,308] 

Beneficial  Personnel  Services,  Inc.; 
San  Antonio,  TX;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Beneficial  Personnel  Services, 
Incorporated.  San  Antonio,  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-29.308:  Beneficial  Personnel  Services, 
Incorporsted,  San  Antonio,  Te.x-ES  [March 
28,1994) 

Signed  at  Washington,  DC  this  28th  d.'.v  of 
March,  1994 

Marvin  M.  Fooks, 

Director,  Office  cf  Adjustment  .^.:i?istance. 
IFR  Doc.  94-81C9  Filed  4-4-94:  845  a:r.) 
BILUNG  CODE  4310-3O-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
the  Direw.lor  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplovraent 
and  Training  .'\dministration.  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
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subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  15.  1994. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  15, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 

Appendix 


Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  N\V.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  21st  day  of 
Mart  h,  1994. 
Marvin  M.  Fooks. 

D;rtHtor.  Office  ofTrnde  Adjiist.Tient 
/^."•s.'.sMnrp. 


Petitioner:  Union  worVer&lirm— 

Location 

Jockey  International  (ACTV;U)  .. 

Kenosha  W! 

Howarij  Avenue  Apparel  (Co)  

Western  Publishing  Co.  (GCIU)  

W     &     F     Products  Glenn     Candies 

(lAMAW). 
DeZurik-LaGrange  (Wkrs)   

Tampa.  FL 

Racine.  Wl  

Tonawanda.  NY  

LaG-ange.  GA  

ClarVrange.  TN  

Piscatawa  NJ 

Clarkrange  Industries  (Wkrs)  

Weldotron  Corp  (Co)  

Centunon  Int.  Mtq.  (ILGWU) 

Wilkes-Barre  PA 

International  Women's  Apparel  (Wkrs) 

D.P.M..  Inc(Co)  

Concurrent  Computer  Corp  (Wkrs)   .... 

The  Eureka  Pipe  Line  Co  (Wkrs)  

Eddie  Haggar  Ltd  (Wkrs)    .. 

Easton.  PA  

Poplar  Blutl,  MO  .  .. 

Oceanpon.  NJ  

ParVersburg.  WV  .... 
Mt  Vernon  GA 

Gould  Shawmul  (Wkrs)   

Martjle  Falls  TX 

Iron  Mountain  Cedar  Products  (Wkrs) 

Loud  Engineenng  (Wkrs)  

Reynolds  Metals  Co  (IBEW)  .... 

Hamilton.  WA  

Ontario.  CA  

McCook  IL 

Colebrook-Terry.  Inc  (Wkrs)  . 

Colebrook  PA 

Brad  Oil  Tools.  Inc  (Wkrs)  

Colebrook-Terry,  Inc  (Wkrs)  

Hays.  KS  

Leola  PA 

Colebrook-Terry,  Inc  (Wkrs)  

York  PA 

Date  re- 
ceived 


03/21/94 
03/21/94 
03/21/94 
03.'21/94 

03/21/94 
03/21/94 
03/21/94 
Oa'21/94 
03/21/94 
03/21/94 
03/21/94 
03/21/94 
oa'21/94 
03/21/94 
oa'21/94 
03/21/94 
oa'21/94 
03/21/94 
03/21/94 
03/21/94 
03/21/94 


Date  of  peti- 
tion 


03/15/94 
02'22/94 
0a05/94 
03/0a94 

Oa  09/94 
03/09/94 
03/08/94 
03/10/94 
02/01-94 
03/C7/94 
0308/94 
03/01/94 
03/08/94 
02/24/94 
03/07/94 
02/15/94 
03/03/94 
02/15/94 
03/08/94 
02/15/94 
02/15.'94 


Petition  No 


29.626 
29.627 
29,628 
29.629 

29.630 
29.631 
29.632 
29.633 
29,634 
29.635 
29.636 
29.637 
29.638 
29.639 
29.640 
29.641 
29,642 
29.643 
29.644 
29.645 
29.646 


Articles  produced 


Sportswear  and  underwear. 
Men's  trousers. 
Books,  cards,  and  games. 
Wax  novelties  and  candles. 

Butterfly  valves. 

Jeans. 

Automatic  seater  systems. 

Dresses. 

Women's  sportswear. 

Ladies'  lingerie 

Power  supply  units. 

Transport  crude  oil. 

Garment  bottoms. 

Fuse  holders. 

Cedar  shakes  and  shingles. 

Aircraft  landi.ng  gear. 

Sheet  alloy  aluminum. 

Ladies'  lingerie  and  sleepwear. 

Provide  oilfield  tools  and  assistance. 

Ladies'  lingerie  and  sleepwear 

Ladies'  lingerie  and  sleepwear. 


II-RDdc.  94-8110  Filed  4- 
BILUNG  CODE  4S10-00-M 


-94;  8:45  a.Til 


rTA-W-29,266] 


Owens-Illinois,  Inc.;  Huntington,  WV; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  March  15, 
1994,  Local  #212  of  the  Glass,  Molders. 
Potter>'.  Plastics  and  Allied  Workers 
International  Union  (CMP)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
published  in  the  Federal  Register  on 
March  4,  1994  (59  FR  10429). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 


The  investigation  files  show  that  the 
workers  produced  commercial  glass 
containers  for  drug,  chemical,  liquor, 
beer  and  uine  producers.  The  plant 
closed  on  December  31,  1993. 

The  union  stated  that  the  machiner> 
for  producing  glass  containers  is  being 
shipped  oserseas. 

The  Department's  denial  is  ba.sed  on 
the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  This  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
Department's  survey  of  the  firm's  major 
declining  customers  showed  that  none 
of  the  respondents  increased  their 
imports  while  decreasing  their 
purchases  from  Owens-Illinois. 

Other  findings  show  that  most  of  the 
production  was  shipped  to  other 
domestic  corporate  plants.  A  domestic 
shift  of  production  would  not  form  a 
basis  for  a  worker  group  certification. 

Further,  machinery  used  in  the 
production  of  glass  containers  is  not  like 
or  directly  competitive  with  glass 
containers.  In  order  for  a  worker  group 
to  become  certified  it  must  meet  all 
thn»e  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act — (1)  a 
significant  decrease  in  emplo>Tnent  (2) 


an  absolute  decrease  in  sales  or 
production  and  (3)  increased  imports  of 
articles  which  are  like  or  directly 
compe'itive  with  those  produced  at  the 
petitioning  workers'  firm  and  which 
"contributed  importantly"  to  declines  in 
sales  or  production  and  employment. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Ac:cording!y,  the 
application  is  denied. 

Signed  at  Washington.  DC",  this  23rd  day  of 
March  1994. 
Stephen  A.  Wandner, 

Deputy  DirpctoT.  Office  of  Lpf;islntion  and 
Actiicnal  Sen-ice.  Vnemplnyment  Insurance 
Senice 

IFR  Doc.  94-8112  Filed  4-i-94;  8:45  am) 

BILLING  CODE  4S1&-00-M 
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[TA-W-29,067] 


Olympic  Plating  Industries,  Inc.. 
Canton,  OH;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

Bv  an  application  iWi^'d  M.in.h  ih 
1".94.  Lool  s,10063  of  tl>-  Uii.ied 
Paptnvorkers  I'nion  (ITF^')  requested 
administrati\'e  reconsideration  of  the 
subject  petition  for  trade  aii,iis!iTii'iit 
assistance  (TvKA).  The  d'  nia!  notit  e  wos 
.sign<  d  on  Febrjiiry  24.  1Q94.  and 
pvii)!ished  in  the  Federal  Rej^ister  dn 
Mart.h  10,  1^(94  [r,9  FK  1132h). 

Pursuant  to  29  CFF  90  IHic) 
reconsideration  ma>  b«  granlfj  ,,in).-t 
the  following  cirtumst  inces 
(1)  If  it  appears  on  the  basis  of  facts  net 

previously  considered  that  the 

determination  complained  of  v\  ^s 

erroneous; 
J2)  If  it  appears  thjt  the  determination 

complained  of  was  based  on  a  nusfak^} 

in  the  determination  of  fat  t.s  not 

rreviously  considered;  or 
If  in  the  opinion  of  the  (>Ttif\!:i:> 
Officer,  a  misinterpretation  of  facts  o.' 
of  the  law  ju>tinf^d  recnnsidi  ration  of 
the  decision. 

The  union  state's  that  the  v\orkers 
should  be  certified  since  01\Tnpic  had 
reduced  business  from  kitcJjen 
appliance  manufacturing  ristomers 
who  took  their  produc  tion  overs'-as 

Investigation  llndirgs  show  th  if 
Olympic  Plating  is  en  independcn! 
contractor  whicJi  pf-rforrris  pljting 
services  on  components  (sto%H  top',, 
ttc.)  for  kitchen  appli<mc»> 
manufacturing  customer-.    Hi"  findings 
.show  that  O'ymptc  Ph^ting  did  not  own 
the  components  to  he  pL;tt  d  h\;t  oulv 
perfciTned  piatin>^  ser-,  i.  (",  v:<  ihi'.n. 
Olympic  riatint:  w;:-;  !.'-;;!"p'-rn^.-M  of  it- 
injstorners  and  there  was  :>ij  c  (  rpcrate 
nl.itjonship  betwt'-n  ni;,inp)f.  F'l.itwi-.p: 
and  its  cus;or,;fn;. 

The  LXipdi'ratn*.  s  den.a!  .a.  ,.'[>.;-.>  d 
on  the  f.ict  that  th;j  work«  .'^..  Jo  r.ot 
produce  an  .i;tiv.Ie  .vithiM  tl.e  ait.M-:i;vi 
of  'Jie  Trade  Ai1.  as  anie:jdid.  The 
Dep.i.'tmen;  hos  ctii;si>-.t!-:i!;y  (StJ^ru.in.  d 
that  liie  perfanj..in:  '  of  servH>  .;  do^-s 
n"t  const  if  lit"  ihn  p'-odtj'^ti-.  r>  ot'an 
arfide  and  th.s  do'-Tinin  <ti  jo  h  >s  b'-'i^r 
upheii  in  tie  VS.  Co  irf  of  ,*,->-.»  .iN 
Acccrdi;!p.!y,  the  p!  '''.O;.'  s>T.:ct  s 
piT.rcT.nod  hv  Olympic  i"! ituij*  cannot  hrf 
t  onsiiJcr-'i  {.]:■:■  pr'.>.].ii ',.■,■■>  u\  an  ..Heir 

The  worker  adju  >trnent  j'si-..' jic^e 
program  w.-;«  not  irt..iid'"d  lu  pruvido 
TAu\  to  worke.rs  iv'io  'ire  :ii  si'^.e  w.iy 
rel  ited  to  i.mpo'1  lomp'-tition  t'Ut  o;:i> 
for  those  workers  who  produce  .o 
article  and  ar"  advorsi-Iy  .jn^-.t-'d  by 
increased  imports  of  like  or  ciire-.tly 
(  ompetitlve  nrtit  ies  which  r  diitribn'f-d 


importantly  to  '<iJes  or  production  and 
em|:ilo\Tneni  declines  at  the  workers' 
firm. 

Conclusion 

A.fter  review  of  the  application  tnd 
in-/Hs!  =  .4;,tive  findinps,  I  cnr.i  lude  that 
th'.KT  has  bt  .'n  no  error  or 
mi$iiit('rpret<i;inn  of  the  li/.v  or  of '.he 
facis  which  would  justify 
re;.f)nsidera!ic.n  of  trst  Department  of 
Labor's  p.'-ior  dejsion  Accordingly,  the 
nppiitation  is  deni'-d 

.S;ii;:-!.'.!  at  VVsshingto:i,  IKI ,  !r,is  :  ?i.1  li.-.y 
of  y.irr  h.  m4 
Slejihea  A.  Wandner, 
D-pt:iy  Din'ciiyr  ( /fjice  rf U-^<<.!i2U^.n  t;.^d 
Ai  fcjrj,-. ,j/.s<'",>(  r-.,  I  :it  in^ilnvr^cnt  Insu-iin:  -^ 

irKD.v    i»  :-H^n  F.I-.i4-4  h-;  ,s»^  ,:::-;{ 

BiLUKG  CODE  45iC.  J0-*» 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-00274  License  No.  21- 
04109-08  EA  94-046] 

Confirmatory  Order  Rescinding 
Confinrsatory  Order  Dated  July  17. 
19S4 

la  ;.'■.-  Mdtti.F  <.!   H'  :.ry  r-V>rO  h.»-.;.e..,!. 
D-'triit.  ^fuh!-.^n 

I 

Henry  }  orcl  Hu-.pit.d  (Lii  er.'ei )  ss  ihe 
holder  of  NRC  Lit  ense  No.  21-04 109-08 
issted  by  the  Nut  ietr  Regulatciry 
Crnmissicn  |NRC  or  Commission) 
p;irsu;Mi?  to  10  (.TR  part  SS.  The  1;:  ensr, 
au'>orizes  the  Lu  ens.ic  to  poss»>ss  .-nd 
e-(j  cobail-60  for  niedioil  use  ;iS 
d'S.  ribed  iti  10  Ci-K  ri.-j.HOO  in  .m  .-MXX 
Theratron  780  t-  :eth.  .-apv  unit,  and  for 
irradiition  of  aniniais.  The  li-  i-nst;  w.-'s 
is-:Ved  on  August  2,  1^*57,  w,-:s  most 
rectintly  amended  m  its  t-ntirety  on 
F.br.iary  14,  Ti94,  and  is  fhie  lo^>'<;v.-. 
on  Nov.fuber  ;i>1  1  «.^'».. 

n 

/  .s  a  result  of  a  t-'li  tli-nipy 
li.i  administration  which  occer-f.-jl  m 
ear|y  19H4,  tr.e  NHC  issued  3 
(.'-  r.f:r"!..;o.'y  ()r;i.  r  d,.t!.-d  July  r/,  I'tb-l, 
wlu>  *;  r,r.'<>-.:vi]  tfie  Li:ri)S'.t.  to 
!;•  jl;i;i  ni  j  7\'K'therapy  Tre.it?n''Ut 
Qujriily  As«:.^  — ';':r?  FTo^nm  as  c!i'>rri><  i 
in  tvction  V.  r.i  the  Ord-r  (h.\  r4-0n7). 
fn  $i.iord.r,ri,>  'a;;.'i  10  t  FK  J"..?j[n(2) 
til  ."j  J.ii  cnsee  siib!rji:;"d  a  w,-i!;>-n  ip>a!i;  ^ 
mahagenunt  t>r«:!i,ram  to  the  NKC  on 
Ja4iary  23,  l'"i92.  In  i  ietier  d^t-d  April 
P.  V*93,  the  l.;ccns.-e  ri><iiH;-.t,d  the  WRV. 
to  I^;•.cind  thi  ri84  Or-icr  r'vji  the 
f.  ilowing  r-  i>nns;  (1)  All  subscquf  r.t 
NRC  inspt^ctions  have  found  the 
I  ici'nsee  to  be  in  rr-np!i:'ni.:8  with  the 


1984  Order.  (2)  No  therapeutic 
misadmini»-.trations  have  occurred  at 
Henry  Ford  Hospital  since  the  1984 
Order  was  issued;  and  (3)  Regidatory 
chanpps  in  10  CFR  part  35  pertaining  to 
the  Qi:,>;i:y  Management  Program 
enc  nr:ipa';s  all  aspet.ts  of  the  19ft4 
Order 

HI 

ir:  l)»  I  .-uibrr  199:i  the  NKC's  Division 
o{  Indii^iria!  end  Med.cal  Nuclecr  5>af»-ty 
co.-iplftt'd  a  ^^-\  >■.  w  of  t^fc  licensee's 
1'"'92  Qc.i'i.y  Man.ij^t mer.t  Program 
submitta!.  SubsLVjCcntly,  in  a  letter 
d.ited  March  1,  1994.  the  NRC  notified 
th'.'  I.icjTiSee  tha'  its  Q^iality 
Ma::>i,:.',ement  Program,  as  .S"-?  forth  i.n  its 
iett-r  djlnd  January  23,  1992,  appears  to 
meet  the  r»^quirements  of  10  CFR  35.32 
Ln  .'.ddition,  iht.  NKC  s'aiT  agrees  with 
the  Licensee  tint  the  actions  required  by 
the  1084  Order  are  superseded  by 
rurrent  regulatory  requirements. 

I  find  tnat  the  Licensee's  Quality 
Management  Program  encompasses  tJie 
r-<  qui.timents  of  the  Teletherapy 
Treatment  Quahty  Assuranr.e  Prograin 
n-quin-d  by  Lhe  19H4  Order.  Therefon^ 
the  1984  Order  should  be  rescinded. 

a* 

Act  ordi!i)ily.  pursuant  to  serlions  Hi, 
U>lh.  Ifili,  Ifilo,  182  and  ia6oftho 
Attimic  Ener,.-y  At  t  of  19,54,  as  amended, 
a!,d  the  Commission's  regulations  in  10 
CFR  2.202  a.nd  10  CFR  part  3.5,  it  i5 
hen-hy  ordfred  that  the  confirmatory 
order  issued  to  ti'.e  liceri.se-j  on  July  17, 
1984  IKA  8;-0rc)  is  rest.mded. 

Any  perso!!  adverst-ly  affected  by  thi^ 
CoP-firmatory  O.-der.  othar  iha-i  the 
Lit  eI)st^^  m  ly  request  a  hearing  withi'i 
20  da-.  =  of  its  issu^r.ce.  A.ny  request  f.it 
a  h"  iring  shui!  be  sub-riitted  to  the 
S<"  retary,  U.S.  Nuc  lear  Keguliitory 
Cornmi.s.sion.  ATTN:  Chief,  Docket ir.'/; 
and  .'>en,)ce  S.-ttion.  Washington,  IX". 
20'; '.5,  C  opies  also  sh,  H  bo  sent  to  the 
Di.-eiTtor.  Of'lce  of  LnfLircemrnt,  II.S 
N.-'cle.',!  R'>;ulatorv  Cnmmis.sion, 
WjshinKttm.  DC  20^.'-.^.,  to  the  Aviistant 
Qti.'eral  for  He.irings  ano  Knfon:ement  at 
the  s.fine  address.  Id  !,le  Regional 
Ai!n.^i!,;-.trajr,  NTX,  R«>;icn  HI,  301 
Wa.-nm  Ktvid.  LisltJ.  iliinois  80532- 
•13j1,  and  to  the  Lii.en.s»>n  If  such  a 
P'  rson  recju-st.)  a  h" iring.  that  perpon 
s!;?!l  s'>f  forth  wir.h  po'ticuiarity  the 
ma.M-.T  n  -^hich  his  intt-rest  is 
adv-r.sely  .if'ectcd  by  thi.i  Order  and 
shall  addresv  the  .-.riti-na  set  forth  in  K) 
CrH2.7J4!d). 

If  a  iiearint;  is  requnsted  by  a  person 
l^ho:  r;  i'lt-'H-vt  is  adversely  aflucled,  the 
{.omndssion  will  isGue  an  Ordor 
d<»signating  the  time  and  place  of  any 
heariiiJ  If  a  hearing  is  held,  the  issue  to 
be  ci,nsider.rd  at  such  hearing  shall  bo 
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whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  spef:ified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  pro<:eedint;s. 

D.Wvd  at  Rork-.illf>,  Manl.snd  this  2Kth  (inv 
"I  March  199-1. 

For  the  .Nuclear  Reguhitdry  C^oinniission 
James  Lieberman, 
Dirt'ctrr,  Office cfErifontmcut 
l-'K  Di;..  g4-60firt  Fili'd  4-;-<t4;  8  45  mr.j 
BILLING  CODE  7590-01 -M 


Atomic  Safety  and  Licensing  Board 

[Docket  No.  40-6027-EA  Source  Material 
License  No.  SUB-1010  ASLBP  No.  94-684- 
01 -E  A] 

Notice  of  Hearing;  Staff  Order 
Regarding  Decommissioning  Funding 

M.in.h  29,  1044 

Brf.ire  Adn-.inistr.itivc  Ju(i;.;('s:  [anii's  1'. 
(;|pa.so.a.  Chairman.  Dr  jcrrv  K.  Kline.  G.  I'iu:! 
BoUwerk.  Ill,  Thomas  D.  Murphy.  Alternate 
Board  Member 

In  the  Matter  of:  Sequoyah  Fu(^is 
D>rporation  and  General  Atomics  ((lore. 
Oklahoma  Site  Dfcnntamination  and 
Decommisbioning  Funding) 

On  October  25.  199,3.  the  Nuclear 
Regulatory  Commission  published  in 
the  Federal  Register  notice  of  an 
October  15.  1993  enforcement  order 
issued  to  the  Sequoyah  Fuels 
Corporation  (SFC)  and  General  Atomics 
(G.^)  concerning  the  decontamination 
and  decommissioning  funding  for  the 
Sequoyah  Fuels  facility  at  Gore. 
Oklahoma.  58  FR  55087. 

In  response  to  the  order.  SFC  and  GA 
both  requested  a  hearing.  On  November 
22.  1993.  an  Atomic  Safety  and 
Licensing  Board  was  established  to 
preside  over  the  proceeding.  58  FR 
63406.  The  Licensing  Board  is 
comprised  of  Administrative  Judges 
James  P.  Gleason.  who  is  the  Board 
Chairman.  Dr.  Jerry  R.  Kline  and  G.  Paul 
BolKverk.  III.  On  January  13.  1994,  the 
Licensing  Board  was  reconstituted  by 
adding  Administrative  Judge  Thomas  D. 
Murphy  as  an  Alternate  Member.  59  FR 
3382. 

On  November  18.  1993.  Native 
Americans  for  a  Clean  Environment 
.(.NACEJ  filed  a  motion  for  leave  to 
intervene  in  this  proceeding.  After 
conducting  a  January  19.  1994 
prehearing  conference  in  Beth'  -^ila. 
Maryland,  on  January  25.  1994,  the 
Licensing  Board  issued  an  unpublished 
memorandum  and  order  granting  the 
NACE  request  to  intervene  and  directing 
NACE  to  file  a  supplemental  petition 
listing  contentions  it  seeks  to  have 


litigated.  {The  Board  subsequently 
issued  a  published  memorandum  and 
order  detailing  the  reasons  for  its 
determination.  LBP-94-5,  39  NRC 

(Feb.  24.  1994).)  In  a  March  22. 

1P94  memorandum  and  order,  the  Board 
found  that  NACE  had  filed  two 
cop.'entions  meeting  the  requirements  of 
in  CFR  2.n4fb)(2).  thereby  warranting 
Its  admission  as  a  party  to  the 

proceeding.  LBP-94-fi.  39  NRC 

(Mar.  22.  1994). 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
hearint;  will  be  governed  bv  the  hearing 
pro(  cdures  set  forth  in  10  CFR  part  2, 
Suhp..n  G  1 10  CFR  2.700-.790). 

The  NRC  .staff,  SFC,  GA.  and  NACE 
are  prinies  to  this  proceeding.  In 
addition,  cny  person  whose  interest  mav 
be  a'fe.ted  by  this  proceeding  may 
petition  for  leave  to  intervene  within 
twnty  (2(1)  days  of  the  date  of 
pii!)lu,ation  of  this  notice  of  hearing  in 
the  Federal  Register.  In  accordanc  e  with 
10  CFR  2.714[a-)(2),  the  petition  must  set 
forth  ;n  detail  (1)  the  interest  of  the 
petitioner  :n  the  proceeding;  (2)  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  petitioner  should  be 
permitted  to  intervene,  with  particular 
reference  to  (a)  the  nature  of  the 
petitioners  right  under  the  Atomic: 
Energy  Act  to  be  made  a  party  to  the 
proceeding,  (b)  the  nature  and  extent  of 
the  petitioner's  property,  financial,  or 
other  interest  in  the  proceeding,  and  (c) 
the  possible  effect  of  any  order  that  mav 
be  entered  in  the  proceeding  upon  the 
petitioner's  interest;  and  (3)  the  specific 
aspect  or  aspeds  of  the  subject  matter  of 
the  proceeding  as  to  which  petitioner 
wishes  to  intervene. 

A  petition  for  leave  to  intervene  must 
be  filed  with  Commission  at  the 
following  address:  The  Office  of  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Docketing  and  Ser\ices 
Branch.  !n  addition,  copies  of  the 
petition  should  be  served  upon 
Administrative  Judge  James  P.  Gleason. 
Chairman,  The  Atomic  Safety  and 
Licensing  Board.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555  (5  copies);  Lawrence  J. 
Chandler.  Esq..  Assistant  General 
Counsel  for  Hearings  and  Enforcement. 
OtTice  of  the  General  Coun.sel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555;  Maurice 
A.veirad.  Esq..  Newman,  Bouknighl  & 
Edgar.  1615  L  Street.  NW..  suite  1000. 
Washington.  DC  20036;  Stephen  M. 
Duncan.  Esq..  Mays  &  Valentine.  110 
South  Union  Street,  P.O.  Box  149. 
Alexandria.  Virginia  22313-0149;  and 
Diane  Curran.  Esq.,  Harmon,  Curran. 


Gallagher  &  Spielberg.  6935  Laurel 
Avenue,  suite  204.  Takoma  Park, 
Maryland  20912. 

During  the  course  of  the  proceeding 
the  Board  may  hold  further  prehearing 
conferences,  as  well  as  oral  arguments 
and  evidentiary  hearing  sessionr  at 
times  and  places  to  be  hereafter 
announced,  through  notices  to  be 
published  in  the  Federal  Register  and.' 
or  made  available  to  the  public  at  the 
Commission's  Public  Document  Rooms. 

In  aciordance  with  10  CFR  2.715(a). 
any  person  not  a  party  to  the  proceeding 
ri'.ay  sub.int  a  written  limited 
appearance  statement  setting  forth  his  or 
her  position  on  the  issues  in  tlvs 
proceeding.  These  stat-^-^ients  dc  not 
const:tute  evidence  but  mav  as'-ist  the 
Board  and.or  p.-jrties  in  the  definition  of 
the  issues  being  co.isidered.  Written 
limited  appearance  statements  should 
be  sent  to  the  Office  of  the  Secretary. 
U.S.  Nuclear  ReguIator\'  Commission, 
Washington.  DC  20555^  Attention: 
Docketing  and  Services  Branch.  A  copy 
of  the  statement  also  should  be  served 
on  the  Chairman  of  the  .Atomic  Safety 
and  Licensing  Bo.ird.  The  Board  will 
make  a  determination  at  a  later  date 
whether  oral  limited  appearance 
statements  will  be  entertained. 

Documents  relating  to  this  pro«;eeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC  20037.  or  at  the 
Local  Public  Document  Room  in  the 
Stanley  Tubbs  Memorial  Librarj-.  101  E. 
Cheroki>e,  Sallisaw.  OK  74955. 

Daitd  Bethesda,  Mar\!.!nii.  Mar<  h  29. 
1W4 

For  the  .Mi/mK  S.ffetv  and  Licensing 
Board 

James  P.  Gleason, 

Chairnnin.  Adr^instmtne {iidf^p 

|FK  Doe  ')4-«nb9  Filed  4-1-94:  8:45  nm] 

BILLING  CODE  7590-OI-M 


PRESIDENTS  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

Office  of  Environmental  Policy 

Second  Quarterly  Meeting  of  the 
President's  Council  on  Sustainable 
Development  (PCSD) 

SUMMARY:  The  President's  Council  on 
Sustainable  Development  is  a 
partnership  of  industry,  labor, 
government  and  environmental 
organizations,  not-for-profit  groups  and 
civil  rights  organizations.  The  Council 
will  convene  its  second  quarterly 
meeting  to  discuss  a  vision  of 
sustainable  development  in  the  U.S.  and 
establish  short-  and  long-term  priorities 
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for  developing  recommendations  to  the 

President. 

DATE/TIME:  Monduy,  April  IH.  1004_2- 

5  pm. 

PLACE:  U.S.  Cha.mK^^r  of  Ccnim^rtP.  M,!!! 

of  Flags,  161.5  H  Strf-ef.  NVV.. 

Washington,  DC 

STATUS:  Opp -:  to  the  pahhc;. 

CONTACT:  5,-:,.^  MtCc-urt,  D)n-(.ior  of 

Communicalio.TS,  PrM'^id.'n'.'s  O.unc.i! 

on  Susta:r.;ih!"  Df'v.'>->DiT;r:!t,  f2iij)  ZOi-- 

7411. 

Molly  Hdnris*  OLson. 

E.wCL/five  Dirt^trir.  ,^  •.>•>•  ;;.>,  i:,,.!  -.t.il  c  n 

[FK  Dor.  c.5-Hr)48  Fil>  d  4-4-i  -5.  H  -JS  .inil 

BILLING  COOE  DD-11XP14-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  A94-7:  Order  fio.  1008] 

Holden,  UT  84636  (Nona  Scott  and 
Others,  Petitioners);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

Issued  March  31,  ltj<44 

Docket  !^iiniber:  A94-7. 

Name  of  Affected  Pout  Office  Hc;!den. 

Utah  84636. 
Name(s)  of  Petitloneri-.):  Nona  .St  oJt  and 

others. 
Type  of  Determination:  Consolidation. 
Date  of  Filing  of  Appeal  Papers:  March 

28,  1994. 
Categories  of  Issues  Appart-ntly  Raised: 

1.  Effect  on  postal  .servir^-s  |39  U.S  C. 
404(b)(2)(C)l. 

2.  Effect  on  the  communitv  !3P  U.S.C. 
404(b)(2)(A)!. 

After  the  Postal  Sen'ce  filf;  (he 
administrative  record  and  the 
Commission  ri'vit-v.s  it,  the  Coniirnssion 
may  find  that  there  are  more  le^al  issues 
than  those  set  fr»rth  above.  Or.  the 
Commission  n^ny  find  that  the  Posf.il 
Service's  determi.Tafion  dispo'^es  of  o^e 
or  more  of  those  issues. 

Tho  Postal  Rforgar.izhMcn  .^.-1 
requires  that  the  Commission  isMir-  it?, 
decision  within  IJO  ri-v;  hi.-iM  :pe  d.ite 
this  appeal  was  filed  (M  l.'.S.C. 
404(0j(5)).  1.1  the  ir.ttrt-s;  of  t-vr-fditiu-j. 
in  the  light  of  the  120  d.','  dei  i^ion 
schedule,  the  Coi'-^niission  .-esor.es  the 
right  to  request  the  Po^trd  Ser.  i(  e  to 
submit  memoranda  of  !iw  on  T;rv' 
appropriate  issue.  If  requested,  sur  h 
m.emoranda  will  be  due  -iO  da-.s  f.-om 
Lhe  issuance  of  the  r»-que"-t  and  the 
Postal  Service  shall  serve  a  i.opv  of  its 
memoranda  on  the  petitioners.  The 
Commission  reserv'es  the  right  to  ask 
petitioners  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 


the  appeal,  the  Postal  Service  may 
incorporate  by  reference  any 
meniorBida  it  prpvicusly  Tilf-d  in  this 
dock,et. 

The  Ccmmissirn  ordtrs:  (a)  The 
Postal  Service  shall  file  the  record  in 
this  ap;x>.il  by  April  12.  19^4. 

(h)  Tfie  Se<  ret,:-^,'  of  the  Pcst.-d  Kate 
Commiision  -ha!!  p'.:M;sh  tnis  Notice 
and  Or  i*'r  and  Prorfdurrd  Schedule  in 
th.;  Federni  Resistor. 

Hv  !;-.-(A--rrii:k;s-^ii..-i 
Charity*  I.  (Japp, 

Apriendix 

Do(.i'-t  Nd.  .A94-7 
fi'idcT.,  Utah  84f,.'?8 
Marc  h  T<s.  19^«4 

F-iling of  Appc::l  left-Ts 
March  31,  19^)4 
Ccn^.mission  N'ctic  e  .nnd  Order  of 
Filirg  of  Appeal 
April  22,  1094 
Last  day  of  filing  of  ptlitions  to 
int(«-ver.e  [-,ee  39  CJT^  3001.1  n(bM 
May  2.  1994 

Petitioners'  Participant  Statements  or 
Iniii^l  Briefs  isee  39  CFR  3001  115 
(a)  and  (b)) 
May  23.  1994 

Postal  Service's  Ansvv'ering  Brief  jsj-e 
39CFR3y01  nsic)! 
)une  7,  1994 

Petitioners"  Rep!;,  Briefs  should 
Petitioners  choose  to  file  theni  |st  e 
39  CFTl  3001.1 1.5(dil 
lune 14, 1994 

Deadline  for  motions  by  any  jTKirty 
requesting  oral  argument.  The 
Coramis.sion  will  sf  hedule  oral 
argument  only  when  it  is  a 
ne(»ss<ir»'  addition  to  the  v^ritttn 
filings  (see  39  (TR  .';()01  llfil 
July  26.  1994 

Expiration  of  the  Cumnn.-'-icn's  120- 
dav  decisions!  sr  hedule  [':ee  39 
U  S.C.  404[h){.^)l 

|FH  Dx  i)4-aT:b  ';■.  d  ■:,  a  w.  a.45  ,.r.| 

BILLJ.G  COCE  77i:-.f  «-P 


PROSPECTT'/E  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

N\)!i'  3  is  hs  rcby  tri-.en  of  the  m',-etings 
of  ttie  .t^'rospcc'ive  Paynient  Assessr^ent 
Co:r.n,is8ion  on  Tuesday  and 
Wednesday.  April  19-20.  1994.  at  the 
Mad  son  Hotel,  15;h  &  M  Streets. 
Northwest,  VVashin^non,  DC. 

The  Full  Com.mission  will  convene  at 
9  a.m.  on  eaoh  day  in  Executive 
Ciiambefs  1.  2  and  3. 


.Ml  meetings  are  open  to  the  public. 
Donald  A.  Young.  NID. 

£.\'-(.u(ive  Director 

!•  R  Doc  f>4-7^73  Filed  4^-<>4;  8-45  am! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33333:  File  No.  4-208] 

InieTDarX^t  Trading  System;  Order 
Approvlrg  Eleventh  Amendment  to  the 
ITS  Relating  To  Use  of  a  Bach-Up 
System 

Mun  K  ;<0.  19','4 

Oil  De-.Lmr)er  21,  1993,  the 
li!t-.T;ii.';rket  Trading  System  {"iTS  ) 
submitted  to  the  Securities  acd 
Exchar.;',e  Commission  ("Commission") 
an  a.-Tie;idment  to  the  restated  ITS  Plan 
pL.-M.r'.nt  to  Section  11 A  of  th.e 
Se-.  urities  Excha.nge  .^ct  of  1934 
(•■Ac«').  15  U.S.C.  78k-l,  and  RlK' 
lia3a-2  thereiu.der.'  The  ITS 
parti(  ip.-^nts  filed  the  proposal  Jo  malie 
several  technical  amendments  to  the  ITS 
Plan  including  a.mendments  rfclati.r;g  to 
the  use  of  a  back-up  system.  Noticj?  of 
the  proposal  appeared  in  the  Federal 
Register  on  Februa.'y  1.  1994.-  The 
Commis-sinn  received  no  co.Tintents  on 
the  propos.ll.  For  the  rea.sons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

The  proposal  makes  several  technical 
amendments  to  the  ITS  Plan  to:  (1) 
Provide  for  use  of  a  back-up  system  in 
the  e\ent  ITS  becomes  inoperable;  (2) 
recognize  the  use  of  tlie  Regional 
Computer  Interface  ("RCI')  by  the 
Amex;  (3)  eliminate  references  to  line 
costs  and  line  sharing;  (4)  require  a 
biennial  rather  than  an  annual  audit  by 
an  independent  public  accountant;  (5) 
chan^'H  all  references  to  the  Midwest 
S!o<  k  Exchange,  Inc.  ("M-SE")  toCHX; 
and  (6)  i  orrect  the  addresses  of  the 
CJiX.CSE,  andPSK. 


>  T.le  rrs  .t  a  ^,a.•!.r..5i  MarKw;  Sv^ri'm  ("N.^!S■■) 
I  .tn  hpp-ovcfi  by  ;(;«?  O  rr.missi.-.r.  p  ;7v,io-il  Vj 
.s. '.tiir,  1 1 A  of  !hf>  AU  .-'i.i  Kuit  1  l.\.,5-l  Thi"  ITS 
Wis  di>';^:i.-.1  ;o  frt.' ; ':!-,;!>  i.-^t-rmii.-ni't  t:-o;.!^  ;.T 
CM  h.t!\i;''-li.x?,>d  f---;i:::y  .vruri:;!-!.  '....-..-rt  in  cur-'  it 
quoldlior)  hiforrr.Htion  prr:.iral!P,s  fro.-n  ihc  l..-,it>d 
HMrkpts.  S»Tiiri;i^,s  fcxi  h.iPjje  Aa  Ketnav^  No.  m-»^h 
i\^r^AT\  27.  l'.3().  ■iH  KH  4938. 

P;,rt'r;;i;i.-,t.v  lo  xhp  ITS  pian  intluJt  ;,K"  .\.-r,<  .-it»n 
SliK  k  L>.rhar'>:r   Int  .  (■■Amex").  Wp  B.if--r.  .'.u«.  k 
fx.."  .r.,,;.    !:  (    CHSf).  lh'eChif,i^oR<.ord(tp*ir.:i* 
L<:  r.r.j.-.  !.H    (  CiilOE").  th--  Chicago  Stock 
hxt..".  i:'Kt\  I.'.t.  CCHX'  1,  !hr  Ci.ocinr.iti  Slock 
hxf.h,inpM.  lut    (-Csy  ),  t.Sp  Ndti^.r...)  A.-isocintion  ot 
S.^  u-!;>«  rv..i!.trs.  Inr.  (•'NASD"!.  lhe  New  York 
S'(K  R  tx(.h,i-.f;e  I.-ic.  fNYSt").  tha  PrftiHc  .Stof  k 
fc.«r.or.(;q.  I.or  CPSf),  and  lOe  Phliddtlphia  Stock 
ExLh.dtige.  Int..  CPHL-X-l. 

iSrt  until.'.  Lxrhdnge  Ai!  ReJe.ise  No  3iS^0 
[inr.:.r.T\  2S.  10941.  SO  FR  4731. 
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The  proposal  adds  Section  15  to  the 
ITS  Plan  to  provide  for  the  use  of  a 
back-up  system.  In  the  event  the  ITS 
system  becomes  inoperable,  ITS  would 
utilize  a  designated  NYSE  operating 
system  ("NYSE  System")  on  a 
preemptive  and  priority  basis.  The 
NYSE  Systein  is  comprised  of 
computers  and  peripheral  equipment 
sufficient  to  operate  ITS  at  a  minimum 
50%  of  the  rrS's  rated  17  messages  per 
second  capacity  and  75%  of  the  ItS's 
disk  capacity.  The  NYSE  System  would 
assume  the  functions  of  the  ITS  within 
two  hours  in  the  event  of  a  limited 
disaster  and  on  the  next  day  in  the  e\ent 
of  a  full  site  disaster. 

The  proposal  amends  the  ITS  Plan  !o 
provide  for  the  use  of  the  RCI  by  the 
Amex  through  the  Amex  Display  Book 
Manager  ("DBM").  The  Amex  DBM  is  a 
computerized  system  that  when  fully 
iniplem.ented  will,  to  some  extent, 
replace  the  original  ITS  stations  on  the 
Amex  trading  floor.  The  proposal  will 
permit  communications,  through  the 
Amex  DBM,  between  the  ITS  and  the 
.•\mex  floor. 

The  proposal  eliminates  references  in 
the  ITS  Plan  to  line  costs  and  line 
sharing.  Because  of  technological 
advances,  references  to  line  costs  and 
line  sharing  are  no  longer  applicable. 
The  ITS  Plan  will  continue  to  delineate 
development  and  production  costs. 

The  proposal  amends  the  ITS  Plan's 
audit  provision  to  require  a  biennial 
rather  than  an  annual  audit  of  expenses. 
allo<;ations,  and  computations,  bv  an 
independent  public  accoimtant.  The 
proposal  requires  an  internal  audit  to 
review  all  expenses,  allocations,  and 
computations  by  ITS  for  those  years 
when  an  independent  audit  is  not 
conducted. 

The  propo.sal  provides  other  te(.hni(.al 
amendments  to  the  ITS  Plan.  The 
proposal  changes  all  references  to  the 
MSE  to  CHX;  and  would  correct  the 
addresses  of  the  CHX,  CSE,  and  PSE. 

The  Commission  finds  that  approval 
of  the  amendment  is  consistent  with  the 
Act,  in  particular,  with  sections 
llA(a)(l)  (C)(ii)  and  (D)  which  provide 
for  fair  competition  among  the  ITS 
participants  and  their  members,  and  the 
linking  of  all  markets  for  qualified 
sec:urities  through  communications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  sue  h 
orders.  The  Commission  also  finds  the 
amendment  consistent  with  Rule 
llAa3-2(c)(2)  which  requires  the 
Commission  to  determine  that  the 
amendment  is  necessary  and 


appropriate  in  the  public  interest,  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets, 
to  remove  impediments  to,  and  perfect 
the  mechanisms  of,  a  national  market 
system  or  otherwise  in  furtherance  of 
the  purpose  of  the  Act. 

The  proposal  provides  for  the  use  of 
a  back-up  facility  in  the  event  the  ITS 
system  becomes  inoperable,  and 
enhances  order  routing  and  e.xecution  of 
communications  between  the  Amex  and 
the  other  ITS  participants.  This  will 
improve  the  efficiency  and  reliability  of 
ITS,  especially  during  periods  of  high 
trading  volume. 3  The  proposal  provides 
additional,  technical  amendments  to  the 
ITS  Plan  consistent  with  ITS's  purpose: 
To  facilitate  intermarket  trading  in 
exchange-listed  equity  securities. 

For  the  foregoing  reasons,  the 
Commission  f.nds  that  the  ITS 
amendment  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  ITS  and,  in 
pa.nicular,  .Sections  llA(a){l)  (C)(ii)  and 
(D)  of  the  Act  and  Rule  nAa3-2(c)(2). 

It  is  tberpf(^rc  ordt-red.  pursuant  to 
Section  llA(a)(3)(B)  of  the  Act,  that  the 
amendment  be.  and  hereby  is,  approved. 

F(ir  thn  C(inin'.i.isi()n.  by  t.hp  Diyision  of 
M.irket  Kegulal'.'in,  pursuant  to  delegated 
authority,  17  CFK  2O0.3O-3(a)(2«) 
Margaret  H.  Mr.Farland. 
DfpiiU  SecTetary 
IFR  D(K   94-8081  Filed  4-4-94,  8:4?;  ami 
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[Release  No,  34-33825;  File  No.  SR-DGOC- 
93-03] 

Self- Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Time  for  Exercises  of 
Options  and  for  the  Assignments  of 
Exercise  Notices 

M.-inh  25.  1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
December  27.  1993,  Delta  Government 
Options  Corp.  ("DGOC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  February  14. 
1994,  amended  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared,  in  part,  by  DGOC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'.Spp  Division  of  Marl,el  Regulation.  CoTimi.s.sion. 
Markc;  2000.  An  Examination  of  Currpnl  Equity 
Market  rJevplopmenus.  (januarj'  1994).  Appendix  II. 

nSliSC  78s(b)(l  1(1988). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  w  ill 
modify:  (1)  The  time  for  the  exercises  of 
options  by  DGOC  participants 
maintaining  long  positions;  (2)  the 
proc;edure  DGOC  uses  to  assign  exercise 
notices  to  participants  maintaining  short 
positions:  and  (3)  the  timie  by  which 
exercise  notices  will  be  assigned. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DGOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DGOC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Sflfnrgulntory  Organization's 
Stdtcnwnt  of  the  Purpose  of.  and 
Sttitutnry-  Bo.s/s/or.  the  PmpoM-d  Rule 
Chnngt' 

The  proposal  will  amend  Section 
1001  (Exercise  Procedures)  of  DGOC's 
Proct'diires  to  (hange  the  time  by  whi(.h 
a  participant  must  tender  to  DGOC's 
clearing  bank  an  option  exercise  notice. 
The  cutoff  time  will  be  changed  from 
5:00  p.m.  to  4:00  p.m.  or  such  earlier 
time  as  may  be  announced  by  the  Public 
Seiurifies  Asso<:iation  as  the 
recommended  closing  time  for  trading 
in  the  government  securities  markets  on 
the  business  day  the  participant  wishes 
to  exen  ise  an  option  contract. 

The  proposal  also  will  amend  DGOC's 
Prorrdnrps  Section  1002  (Assignment  of 
Exercise  Notices)  which  describes  the 
manner  in  which  exercise  notices  are 
assigned  to  participants.  Currently  when 
less  than  all  exercisable  options  in  a 
class  of  options  (I.e.,  all  puts  and  calls 
covering  the  same  issue  of  Treasury 
Securities)  are  exercised,  exercise 
notices  are  assigned  randomly  to 
participants  that  maintain  short 
positions  in  that  class  of  options.  Under 
the  proposal,  exercise  notices  will  be 
assigned  to  eac;h  participant  maintaining 
a  short  position  in  the  same  class  of 
options  on  a  pro  rata  basis.  The  pro  rata 
allocation  will  be  determined  by  a 
formula  whereby  the  total  number  of 
exercise  notices  received  for  a  class  of 
options  will  be  multiplied  by  the  ratio 
of  the  number  of  exercisable  options  in 
that  class  subject  to  exercise  that  a 
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participant  maintains  to  all  exercisable 
options  in  the  class. 

Finally,  the  proposal  will  change  the 
time  by  which  exercise  notices  will  be 
assigned  under  DGOC's  Procf^durcs 
Section  1002.  Currently,  exerci.se 
notices  are  assigned  at  or  before  8  a.m. 
on  the  business  day  following 
acceptance  of  an  exercise  notice  by 
DGOC's  clearing  bank.  Under  the 
proposal,  assignments  will  take  place  at 
or  before  5  p.m  on  the  same  business 
day  that  the  clearing  bank  accepts  an 
exercise  notice. 

The  proposal  will  permit  participants 
with  short  positions  to  receive  more 
timely  notice  of  their  assignments  of 
exercises  and  will  allow  them  to  manage 
more  precisely  their  financial  exposure 
following  assignments  by  permitting 
them  to  engage  in  other  trading  on  that 
business  day.  The  proposal  also  will 
provide  a  method  whereby  DGOC  will 
allocate  exercise  notices  in  a  fairer 
manner.  The  new  cutoff  time  for 
submission  of  exercise  notices,  the  pro 
rata  assignment  of  exercise  notices,  and 
the  earlier  notice  of  assignments  are 
consistent  with  the  policies  and 
practices  of  the  over-the-counter  market. 

DGOC  states  in  its  filing  that  upon 
publication  of  this  notice  DGOC  will 
inquire  of  all  its  participants  that 
maintain  long  positions  with  DGOC 
whether  they  perceive  any  special 
burden  associated  with  the  one  hour 
reduction  in  the  time  available  for 
exercise.  DGOC  states  that  if  any 
participant  .should  wish  to  maintain  the 
5  p.m.  exercise  notice  tendering  time  on 
any  outstanding  option,  DGOC  will 
defer  implementation  of  the  proposed 
rule  change  until  one  day  following  the 
expiration  of  all  such  outstanding 
options  .subject  to  the  5  p.m.  time. 
DGOC  further  states  in  the  filing  that 
once  the  formal  inquiry  of  participants 
has  been  completed,  participants  should 
expect  to  receive  notice  from  DGOC  that 
all  options  issued  by  DGOC  and 
expiring  differ  a  certain  date  will  be 
subject  to  the  changes  made  in  this 
proposal.  From  its  informal  polling  of 
participants.  DGOC  estimates  that 
implementation  of  the  4  p.m.  cutoff  time 
shall  occur  during  the  first  quarter  of 
1994. 

DGOC  believes  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
particularly  with  .section  17A  of  the  Act 
in  that  it  will  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 2 


B.  Self-Rpgulatory  Organization  s 
Statement  on  Burden  on  Competition 

DGOC  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Seff-Regiilatory  Organization  '.s 
Statement  on  Comments  on  the 
Proponed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commi.ssion,  4.50  Fifth  Street.  NVV., 
Washington,  DC  20,549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
rominunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  nay  he  withheld  from  the 
public  in  a(_;..orJan(;^with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commi.ssion 's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  elso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DGOC.  All  submissions  should 
refer  to  the  file  number  SR-DGOC-93- 
3  and  should  be  submitted  by  April  2fi, 
1994. 

[■"or  the  Commission  by  the  Division  of 
Maricpt  Rfguiation.  pursuant  to  dfclcgatPii 
authoritv. ' 


Margaret  H.  McFarland. 

Deputy  Fiecretcirv. 

IFR  Dot.  94-8082  Filed  4-4-94  8  45  ami 
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[Release  No.  34-33828;  File  No.  SR-MCC- 
94-05] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  To  Waive 
Certain  Fees 

M.-ir(,h  28,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")',  notice  is  hereby  given  that  on 
March  17.  1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MCC-94-05)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  to  waive  through 
June  30,  1994,  (1)  trade  recording  fees 
for  trades  in  the  Chicago  Stock 
Exchange's  Chicago  Basket  ("CXM") 
product  and  (2)  secondary  account 
maintenance  fees  for  market-maker 
accounts  opened  for  trading  in  the 
CXM.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discus.sed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  ofthe.se  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  .sections  (A),  (B), 
and  (C)  below,  ojthe  most  significant 
aspects  of  such  statements. 


-15  U.S.C.  78q-l  (1987) 


'  17  (TH  200.30-  t(n;;i2)  (I'^Oi). 


•15i;.S.C.  78.s(b)(l)(iq88). 

-.Soi.urit.'e.s  Exchange  Act  Relea.sn  Nos.  3.11.56 
iNdVknibor  4.  1993).  56  FR  60076  IFilR  No.  .SK- 
MCC-93-06i  (waiver  of  fees  through  December  31, 
1993)  and  3jt>01  (February  8,  1994).  59  FR  7275 
[File  No  SR-M(:r-93-10J  (waiver  of  fees  thrdii^ri 
M.irc.h  31.  I'J'M). 
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(Al  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

MCC  proposes  to  amend  a  portion  of 
its  Ser\'ices  and  Schedule  of  Charges  bv 
waiving  certain  fees  associated  with 
trades  in  the  CXM  through  June  30. 
1994.  Proposed  additions  are  italicized 
and  proposed  deletions  are  bracketed: 


Account  maintenance 


Participant    Account    Maintenance 
Fee: 
(Local  and  Out  of  Town  Ac- 
counts)   

(Specialist.  Trading  and  Mar- 
ket Maker  Accounts) 

Secondary  Account  (Specialist, 
Trading  and  Market  Maker  Ac- 
counts)   

MCC  Only  Settlement  Fee  


Charge/ 
month 


S170 
160 


125 
200 


Secondary  Account  Maintenanc  e  Fees 
for  market  maker  accounts  opened  for 
trading  in  the  Chicago  Basket  ("CXM") 
shall  be  waived  through  [March  31. 
1994]  June  30.  1994. 

Trade  Recording 

hi  addition,  a  discount  of  SO. 1,5  per 
trade  side  recorded  will  be  applied  to 
the  trade  recording  fees  for  trades  of 
1 .000  shares  and  larger  when  a 
participant  exceeds  10,000  recorded 
trade  sides  each  month  (excluding 
inbound  RIO  trades). 

All  trade  recording  fees  shall  be 
waived  for  trades  in  the  Chicago  Basket 
("CXM")  through  [March  31.  1994]  June 
30.  1994. 

The  proposed  njle  change  is 
consistent  with  section  17A  of  the  Act  ' 
in  that  it  provides  for  the  equitable 
allocation  of  a  reasonable  fee  among 
MCC's  clearing  members  as  required  bv 
section  17A(b)(3)(D)  of  the  Act." 

(b)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Compeiition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  section 
19(b)(3)(A)(ii)  5  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)6  promulgated 
thereunder  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee. 
or  other  charge  imposed  by  MCC.  At  any 
time  within  sixty  days  of  the  filing  of 
this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
sue  h  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessarv-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  in\  ited  to 
submit  uTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Seiretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N'W., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
i:om.'Tiunications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  10549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC.  .MI  submissions  should 
refer  to  File  No.  SR-MCC-94-05  and 
should  be  submitted  by  April  26,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

iiutliority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-8083  Filed  4-»-94;  8:45  am] 
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[Release  No.  34-33824;  File  No.  SR-NYSE- 
94-^] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  an  Interpretation  With 
Respect  to  Rule  409  ("Statements  of 
Accounts  to  Customers") 

March  28.  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
February  22,  1994.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulator\'  organization.  On  March  2. 
1994.  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposal. 2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  interpretation  with  respect  to  the 
meaning  and  administration  of  existing 
Exchange  Rule  409  ("Statements  of 
Accounts  to  Customers"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspect  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Stateinent  of  the  Purpose  of,  and 
Statutory  Dnsis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  an  interpretation 
c:oncerning  the  meaning  and 


'15U.S.C78q-l. 

<  15  U.S.C.  7bq-l(b)(3)(D) 


■^15  U.S.C.  78s(b)(3)(A)(ii). 
•17  CFR  240.19b-4(e)(2|  (1993). 
'  17  CFR  200.30-3(a)(12)  (1993). 


'  15  l.'.S.C.  78s(b);il 

-ScT  letter  from  Patricia  Dorilio.  Senior  Special 
Counsel.  Rule  and  Interpretive  Standards.  NYSE  to 
Chervl  Dur>e.  Attorney.  Exchange  Branch. 
Division  of  Market  Regulation.  Commission,  dated 
March  1.  1994.  This  letter  enclosed  four  rjew  pages 
to  the  proposal.  The  NYSE  sent  new  pages  3.  4.  13. 
and  14  to  replace  those  in  the  original  proposal. 
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administration  of  Exchange  Rule  4C9 
with  respect  to  the  establishment  of 
standards  for  Exchange  members  and 
member  organizations  holding  foreign 
customer  accounts.  It  is  intended  that 
this  interpretation  will  be  published  as 
an  Interpretation  Memorandum  for 
inclusion  in  the  Exchange  Interpretation 
Handbook. 

Exchange  Rule  409  addresses  the 
requirement  of  member  organizations  to 
send  statements  of  accounts  and 
confirmations  to  customers.  One  of  the 
purposes  of  Rule  409  is  to  ensure  that 
member  organization's  communications 
to  customers  are  sent  to  appropriate 
and/or  authorized  persons. 

Rule  409fb)(2)  provides  that  customer 
mail  (;.e.  statements,  confirmations  and 
other  communications)  may  not  be 
addressed  to  any  member,  member 
organization  or  in  care  of  an  employee 
of  any  member  organization.  This,  in 
effect,  prohibits  the  receipt  and 
retention  by  a  member,  member 
organization,  registered  representative 
or  other  associated  person,  of  customer 
mail.  The  rule,  however,  does  permit 
the  Exchange  to  waive  the  rule's 
requirements,  upon  written  request.  The 
Exchange  has  received  requests  from 
member  organizations  to  permit  them  to 
bold  mail  for  certain  foreign  customers 
who  have  represented  in  writing  that 
they  do  not  wish  to  receive  such 
correspondence.  Reasons  for  such 
requests  have  included  inefficient  local 
mail  services  (resulting  in  misroutod 
mail  or  opened  mail)  or  unstable 
political  climates  In  order  to  review 
and  approve  such  requests,  the 
Exchange  has  established  guidelines. 
The  Exchange  is  proposing  this  written 
interpretation  to  codify  the  procedures 
and  standards  for  reviewing  requests 
from  member  organizations  to  hold 
foreign  customer  mail. 

The  proposed  interpretation  provides 
that  the  Exchange  will  consider  written 
requests  from  members  and  member 
organizations  for  the  implementation  of 
procedures  for  temporarily  holding 
foreign  customer  mail.  Such  reque.sts 
will  be  required  to  provide  certain 
details  and  representations  conceniing 
supervisory  procedures  that  the  member 
or  member  organization  will  have  in 
place  with  respect  to  holding  mail. 
Specifically,  members  and  member 
organizations  will  be  required  to  obtain, 
at  least  on  an  annual  basis,  a  written 
request  from  the  customer  to  have  mail 
temporarily  held  at  the  premises  of  the 
firm  and  providing  appropriate  reasons 
for  such  request.  Additionally,  the 
organization's  written  procedures  must 
address,  at  a  minimum  that:  such 
accounts  will  receive  frequent 
supervisory  review  with  special 
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attention  given  to  discretionary 
accounts;  the  communications  will  be 
reviewed  annually  by  the  compliance/ 
internal  audit  department  or  by 
person(s)  delegated  such  responsibility 
pursuant  to  Exchange  Rule  342 
(independent  of  the  branch),  and  such 
review  will  include  a  test  that  the 
communications  are  held  pursuant  to 
written  customer  instructions;  a  log  of 
the  communications  will  be  maintained 
which  shows  the  date  of  transmittal  of 
the  communications  to  the  customer; 
and  that  endeavors  will  be  made  to 
orally  communicate  the  substance  of  the 
communications  directly  to  the 
customer  and  that  a  written  record  is 
kept  of  all  meetings  and  conversations 
with  the  customer. 

The  Exchange  believes  that  this 
proposed  interpretation  will  give 
members  and  member  on^nnizqtions  the 
flexibility  to  hold  mail  upon  customer 
request,  while  providing  app-opriafe 
safeguards  through  enhanced 
supervisory  procedures. 

2.  .Statutory  Basis 

The  proposed  rule  change  is 
con<^i!.tent  with  the  requirements  of 
Section  6fh)(5)  of  the  Act.  which 
requires  that  the  rules  of  the  Exchange 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  nnd  in  general,  to  protect 
investors  and  the  public  interest,  in  that 
it  establishes  standards  that  enable 
members  and  member  organizations  to 
meet  customer  requests  vet  provide 
customer  protection  through 
appropriate  monitoring  and  supervision. 

B  Sflf-Rfgulatory  Orsanizntion's 
Stntt^inpnt  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impo.se  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furthe.rance  of  the 
purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Propcx-ied  Rule  Change  Received  From 
Member;^,  Participants  or  Others 

Corrments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  ,3.5  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commi.ssion  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 


which  the  self-regulatory  organization 
consents,  the  Commi.ssion  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
a.-nendments.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
romn.unications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  thnt  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submi.ssions 
should  refer  to  File  No.  SR-NYSE-94- 
2  and  should  be  submitted  by  April  26, 
1994. 

For  t.^.■  Commisf  icn.  by  the  Division  of  • 
M.irki't  R*'j,;..;ririG:i.  pursu.mt  to  delrgiited 

oi:;.hor;!v 

Marsarel  H.  McFarland. 

Deputy  Ser  notary 

IFH  Due.  94-HOSO  Filed  4-4-94;  8:45  ami 

eiLLIVG  CODE  8010-01-M 


[Rel.  No.  IC-20176;  812-M04] 

Canada  Lite  Insurance  Company  of 
America,  et  al. 

March  jO,  1994 

AGENCY:  Securities  and  E.xchange 
Commission  ("SEC  or  Commission"). 
ACTION:  .Votice  of  .Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act "). 

APPLICANTS:  Canada  Life  Insurance 
Company  of  America  ("Canada  Life"), 
Canada  Life  Insurance  Company  of  New 
York  ("Canada  Life  of  New  York"). 
Canada  Life  Insurance  Company  of 
America  Variable  Annuity  Account  1 
(the  "Canada  Life  Account").  Canada 
Life  of  New  York  Variable  Annuity 
Account  1  (the  "Canada  Life  of  New 
York  Account"),  and  Canada  Life  of 
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America  Financial  Services,  Inc. 
( "CLAFS").  (Canada  Life  and  Canada 
Life  of  New  York  are  referred  fo 
collectively  herein  as  the  "Companies"; 
Canada  Life  Account  and  Canada  Life  of 
New  York  Account  are  referred  to 
collectively  herein  as  the  "Accounts." 
The  Companies,  the  Accounts,  and 
CL.\FS  are  referred  to  collectively 
herein  as  the  "Applicants."). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
.^ct  for  exemptions  from  sections 
26(a)(2)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCATION:  AppHcantS 
seek  an  amended  order  to  permit  the 
deduction  of  a  charge  for  mortality  and 
expense  risks  under  certain  flexible 
premium  variable  annuity  contracts  (the 
"Contracts"). 

FILING  DATE:  The  application  was  filed 
on  February  1.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  WTiting  to  the  Secretary  of 
the  SEC  and  serving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p  m.  on  April  25, 
1994.  and  should  be  accompanied  by 
proof  of  ser\'ice  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiling  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary  SEC,  450  5th 
Street.  NVV..  Washington,  DC  20549. 
Applicants,  c/o  David  A.  Hopkins.  Esq  . 
Canada  Life  Insurance  Company  of 
.^merica.  6201  Powers  Ferry  Road,  NW.. 
.Mldnta.  Georgia  30339. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patpce  M.  Pitts.  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  272- 
2060. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC. 

Applicants'  Representations  and 
Statements 

1.  Canada  Life,  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Michigan  on  April  12. 1988,  is 
principally  engaged  in  the  sale  and 
reinsurance  of  annuity  contracts. 
Canada  Life  is  a  wholly  owned 
subsidiary  of  The  Canada  Life 


Assurance  Company,  a  Canadian  life 
insurance  company. 

2.  The  Canaoa  Life  Account  was 
established  by  Canada  Life  as  a  separate 
account  under  the  laws  of  Michigan  on 
luly  22,  1988,  pursuant  to  a  resolution 
of  Canada  Life's  board  of  directors.  The 
Canada  Life  Account  is  currently 
registered  as  a  unit  investment  trust 
under  the  1940  Act  (File  No.  811-5817). 

3.  The  Canada  Life  Account  will 
invest  in  shares  of  the  investment 
portfolios  of  the  Canada  Life  of  America 
Series  Fund,  Inc.,  as  well  as  portfolios 
of  other  specified  registered  open-end 
management  investment  companies 
(collectively,  the  "Funds").  The  Funds 
are  diversified,  open-end  management 
investment  companies  with  a  number  of 
series,  or  portfolios.  The  a.ssets  of  each 
portfolio  are  separate  from  the  other 
portfolios,  and  each  portfolio  has 
separate  investment  objectives  and 
policies.  As  a  result,  each  portfolio 
operates  as  a  separate  investment  fund, 
and  the  investment  performance  of  one 
portfolio  has  no  effect  on  the  investment 
performance  of  any  other  portfolio.  The 
Canada  Life  Account  has  a  number  of 
subaccounts,  each  of  which  invests 
solely  in  a  specific  corresponding 
portfolio  of  one  of  the  Funds. 

4.  Canada  Life  of  New  York,  a  sto(.k 
life  insurance  company  incorporated 
under  the  laws  of  the  State  of  New  York 
on  June  7,  1971,  is  principally  engaged 
in  the  sale  of  annuity  contracts  and  life 
insurance  policies  in  the  State  of  New 
York.  Canada  Life  of  New  York  is  a 
wholly  owned  subsidiary  of  The  Canada 
Life  Assurance  Company. 

5.  The  Canada  Life  of  New  York 
Account  was  established  by  Canada  Life 
of  New  York  as  a  separate  account 
under  the  laws  of  the  State  of  .New  York 
on  September  13,  1989,  pursuant  to  a 
resolution  of  Canada  Life  of  New  York's 
board  of  directors.  The  Canada  Life  of 
New  York  Account  currently  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act  (File  No.  811-5961). 

6.  The  Canada  Life  of  New  York 
.Account  will  invest  in  shares  of  one  or 
more  of  the  investment  portfolios  of  the 
Funds.  The  Canada  Life  of  New  York 
Account  has  a  number  of  subaccounts, 
each  of  which  invests  solely  in  a 
specific  corresponding  port'folio  of  the 
Funds. 

7.  CL\FS  is  a  wholly  owned 
subsidiary  of  Canada  Life,  and  acts  as 
the  distributor  and  principal 
underwriter  of  the  Contracts.  CL.^FS  is 
registered  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer, 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

8.  The  Contracts  are  individual 
flexible  premium  variable  deferred 


annuity  contracts.  The  Contracts  may  be 
purchased  on  a  non-tax-quaiified  basis, 
or  they  may  be  purchased  and  used  in 
connection  with  retirement  plans  or 
individual  retirement  accounts  that 
qualify  for  favorable  federal  income  fax      * 
treatment.  Generally,  the  Contracts  may 
be  purchased  with  an  initial  purchase 
payment  of  at  least  $5,000.  However,  the 
initial  purchase  payment  may  be 
reduced  to;  $100  if  the  Contract  owner 
has  executed  a  preauthorized  check 
agreement  for  additional  purchase 
payments  to  be  automatically 
withdrawn  monthly  from  the  Contrai.t 
owner's  bank  account  (a  "P.AC 
agreement");  or  $2,000  if  the  Contract  is 
to  fund  an  Individual  Retirement 
Annuity  ("IRA").  (The  Companies 
reserve  the  right  to  lower  or  raise  the 
minimum  premium  for  IRAs.) 
Generally,  subsequent  purchase 
payments  must  be  at  least  Si, 000. 
Houever.  such  purchase  payments  may 
be  reduced  to:  $100  or  more  if  the 
purchase  payment  is  made  by 
preauthorized  check  pursuant  to  a  PAC 
agreement;  or  $50  or  more  per  month  if 
an  IRA  Rider  is  in  effect,  and  provided 
that  no  purchase  payment,  together  witli 
the  total  of  other  purchase  payments, 
would  exceed  $1,000,000  unless  the 
applicable  Company  consents  to  a  larger 
amount. 

9.  A  Contract  owTier  may  allocate  net 
purthase  payments  to  one  or  more 
suba<;counts  of  the  applicable  Account, 
each  of  which  will  invest  in  a 
corresponding  portfolio  of  the  Funds. 
(Net  purchase  payments  equal  purchase- 
payments  less  any  premium  taxes 
deducted.)  Purchase  payments  will  be 
credited  with  the  investment  experience 
of  the  selected  subaccount(s).  A 
Contract  owner  also  may  allocate  net 
purchase  payments  to  the  applicable 
Company's  general  account. 

10.  Prior  to  the  annuity  date,  a 
Contract  owner  may  transfer  Contract 
value  among  subaccounts  of  the 
applicable  Account,  or  surrender  a 
Contract  or  withdraw  a  portion  of  the 
cash  surrender  value.  The  amount 
payable  upon  surrender,  the  cash 
surrender  value,  is  the  Contract  value 
less  any  applicable  contingent  deferred 
sales  charge. 

1 1.  The  Contracts  provide  for  a  series 
of  annuity  pajinents  beginning  on  the 
annuity  date.  A  Contract  owner  may 
select  from  several  annuity  payment 
options,  all  of  which  are  fixed  options 
that  provide  for  pav-ments  out  of  the 
applicable  Company's  general  account. 

12.  If  the  annuitant  dies  priorto  the 
annuity  date,  a  death  benefit  is  payable 
upon  ret.eipt  of  due  proof  of  death  as 
well  as  proof  that  the  annuitant  died 
prior  to  the  annuity  date.  Up  to  the  fifth 
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.intiiversarv  of  the  Cor.rrrtct,  t!:f  lifoth 
heiJt'fit  will  be  equal  lo  the^rvat'-r  of.  (IJ 
fun  hase  payments  paid,  n-dui,ed  by 
any  p.^^tial  su.Tenders  (incijcii:;!.' 
applicable  s-jm-nder  i  hri^.^s  .ind  nr.y 
incurred  tc\.'s),  O"-  (2)  itn'  Cnntrart  val:;*" 
an  the  date  the  applicabje  Cor'p.inv 
reu?ivesdue  proof  of  d:'3th  If  a 
Company  rf<:eive';  dj»>  proof  of  d*  >it.S 
after  the  fn'i.h  ap..:iver.>,rv  of  th.- 
Contract,  the  dt^nth  hencTil  is  the 
>^"K{i!est  of:  (1)  i^urthase  p.-i\nHri?s  paid. 
rfdiK.ed  by  any  pariihl  surrenders 
(intdudiuj^  applioible  suTe.  der  t  harges 
and  any  inf.urn-d  taxes);  (2)  th'-  Crntract 
value  on  the  date  th"  app!i!iit>!i- 
Company  rec;eives  due  proof  of  ()«■  ith:  fir 
[3]  the  Contract  value  at  Lhe  er.d  of  the 
fif'.h  Contrat;t  year  pretedinu;  the  date 
the  npplit:.ihle  Company  ret  eives  due 
[iroof  of  death,  plus  pi.a.hase  pa\  menfs. 
less  partial  surrenders  (including 
applicable  surrender  ch.irges).  and  less 
any  incurred  taxes. 

l.'i  The  Companies  deduct  an 
adinii-.istration  char,^?  of  S30  per 
Contrad  year  (545  if  a  P.^C  ai;re«nier,t 
was  in  forre  at  any  time  during  thf 
Cnnfraii  year)  to  compensate  the 
appl)c.af>le  Company  for  the 
adininisfralive  ser\if  es  pro\jdi-d  to 
(kint-ut  onTiers.  This  char};e  wi!!  be 
deduded  from  theContrat  t  value  at  the 
end  of  each  Contract  vear  prior  to  the 
annuity  date,  and  upon  a  full  suTeudi-r 
on  any  data  other  than  a  Contrat  1 
anniversary.  Applicants  represent  thi;t 
the  admiuistratirn  charier-  will  be 
deducted  in  reiianc"  on  Rule  L'd.i-l  -.tud 
Rule  fic-8  uiidvr  the  1040  Art.  and 
ri  prt'sents  n  irnbu.-err'en?  only  for  thi^ 
adn;iuistnition  cosf.s  e-nperited  to  be 
irirunred  over  the  life  of  the  O.'u'r.it » 
Thi'=  (  hanv'  is  guarantted  mr  to 
ir. crease  for  the  duration  (if  ihe  Coutr  i:  !. 
:,'-;\  the  Companies  neither  expect  nor 
iuiend  to  make  a  prof.!  from  this  (  har^-" 
14.  The  Coii.panies.  will  assess  a  d'ily 
adutiuistrative  char-j  i;  undiT  ih  ■ 
Contrnt  (.,  to  (  o;ripvn>ite  the:^  fr.r  l!"- 
tidtniuistrative  expei-.s»"s  they  will  b.  .ir 
in  r  (i:u)e<:fio.i  -Aith  ih"Con:nu.t-  u:,  J 
I'll-  Attounts  For  Inc.urrirg  these 
ad:n:r:!vtr;/ive  frxje-.'-i's  in  ctifinof.Iion 
'vith  th."  Coe.tne  t-:  and  the  Ac  ;?unt.^. 
li'C'{>)i)ip;,ni<-:.  w,H  ({,■  ',..1  rS.i!  i:.>  -r 
rfspet:tivc»  Cou'.r.j<.t-j  a  da  !y 
ohi-iinisir.itive  charge  a!  an  iUU!.,.d  rate 
of  ().15'.i'  of  ihe  value  of  net  as-.-'.s  ui 
e.K  h  subdf  coui.t.  This  rate  wdi  In* 
guaranteed  r.cl  fr.  i:a;nM-e  for  tti.* 
dur.-tion  cf  t'c  Cout.-K: 

13.  A  (  oi  ;i!!-;c,i;  deferred  ...il  '■.  char  ..• 
of  f.%  of  ihea.iioii  .'.  ■Ailfich.;^:)  is 
ir-.ijK7Si  d  on  ctirtj!.(  fnil  sur.-.'uc)  ,rs  or 
f'ijrtial  surrtud*  rs  of  CcUract  Value  to 
coviT  ixpcTses  H:  lati!:g  to  tho  side  uf  the 
C-ontracts,  ijuludlng  lonmiissi.in--  to 


registered  reiiresentatives  and  o'h<^r 
promotional  expenses. 

Ifi.  Purchase  pavTiient.s  paid  at  least 
Hve  or  more  Cor.'.ract  years  prior  to  the 
date  of  surreird(;r  or  t-artial  surrender 
ate  not  sahif-ct  to  the  (.ontingent 
deferred  sales  ch.i-^^-e.  The  Conipanies 
wtill  also  waive  the  coiitinoeut  deferred 
sales  cha'-gp  for  th"  first  partial 
sum-nder  in  a.-.v  Cnr.t'act  year  if  i-qual 
Ifj  or  less  than  ICJ"*.  of  ;  urre-nt  prt-miunis 
(preniiunis  paid  wi1hii>  the  privious 
f(jt,.r  Contract  years,  less  any  prior 
partial  surrenci'-rs  or  s\stiriat)(' 
withdrjwa!"-  from  curn'Ot  prer:iu;ns) 
and  if  the  Contract  owner  has  not 
elftled  the  svster.iatic  withdrawal 
prnileofi  for  that  ('onrrart  year.  The 
Ccn-oanies  will  n.^t  d'-doci  the 
continv-,ent  tic  f-.'-red  sal---  r!  3n;e  fror!» 
investment  e.ir:dn).:s 

1"  The  Corup£p.H>s  w.ll  assess  a  daily 
(  ha.-^c  to  (  ompensate  theiu  for  bearing- 
(enairi  mortalitv  and  expeu^:  risks  in 
conneriion  with  tfse  Conrrac;ts.  This 
charge  is  eq,:al  to  an  eff^c  t;ve  annua! 
rate  of  l.^"^."*.  of  'he  \  aloe  of  the  net 
assets  in  the  apjilicablf  Acccjunt.  Of  th  il 
arr.ounf.  approximatelv  O.S.S'X.  is 
attrihulahle  to  mor'-jhtv  ri>ks.  and 
approximately  0  "O^X.  is  attributable  to 
expt-i:sf  risks  7;)e  Conipanies  guar.intee 
thiit  this  (  ha'-f:e  v.-.ll  never  increase 

IH.  The  aior.alitv  ri-k  bu.-ie  by  the 
Companies  arises  from;  (1)  Their 
(  ontrat.lua!  ob'ij;  itions  to  mak"  annui'.y 
pa>mer,!s  (deteriu;:!i'd  in  ar cordance 
with  the  annuity  IjIjI  -s  and  rjlh^er 
pn(.\  isions  con'amed  in  thr-  CoiUr:tctv) 
R'{;ardless  of  how  Ion;;  ail  annuitants  or 
iiiiy  individua!  a  ^.nuitar.t  i.nay  live:  aud 
(2)  their  possitde  obligation  to  pay  a 
cl*iin  for  a  dea'h  tH-neiit  in  excess  oi  a 
CO!  trai  f  owr.'ei's  Ointrart  value.  The 
(  Oii.panies  ulso  Will  assuu-se  an  expenv? 
n^k  throuj.:h  fhe-r  p..a:anfei-f>  not  to 
iuf  H'ase  the  i  h.;.-ges  i,ir  issuing:  the 
(^Outricts  and  adni.!i"-ten[<g  t'le 
C-Ontracts  and  tliw  An  ourts.  n  >;a-d!=^ss 
of  their  actual  (•xpenses,  incl-ud.nv', 
ir.6irt  jitiirij^  policy  rt-f  ords, 
((>i.".:r  luiii  aling  ujth  (^uutr.f  !  t-.v-i.-rs, 
and  jro(es>!iig  Iraiis.K.tioiiS. 
,19  It  tiK?  ruorla'ity  and  irxpen.so  ri:,k 

ract  are  lusuffKieut 
id  as-.umed  risks, 
thi:  !...■.'  will  ^,11  O.J  ;*ie  applicable 
(  (J[np:i:., .  Cc.nversciy.  if  the  charjjes  arci 
nH  '■c  than  .s;iiTii  ieut  to  <  over  c:os-s.  any 
tr^:es.s  wiii  be  proni  to  the  Co-^^ipiny 
The  Cornpaiiic's  r.ur.x-utly  do  .uot 
a!«it  ip.tt:j  a  i;rc)r)t  frori;  t.^v'sc  charj^e,";. 
1:0.  rt<e  f;c:np.inii-.s  may  dedurf  iiny 
:■;«  li'.ati'u.  po-!rui,m  tax  from  ^ro  >■•, 
pi|-chjse  p..\(uir;ls  1  he  Cump^-iiivs 
r  'i''-ve  the  r;,.ht,  howev»'r,  to  d"du(  t 
ouj,  applicable  aj;j;-.gate  prer;iii;-n  ta^es 
p.iid  ou  b»  halt  of  a  particular  (kntn.ct 
Irqin  ihe  C:oi)rr.,r1  Vidue  upon  fell  or 


Jfl  It  tlK?  ruorla'ity  an 
ili,r>;.is  utider  a  Contrac 
tojcov.'r  actual  costs  am 


part.al  surrender  or  or.  the  Annuity 
Pate. 

21  The  CyOmpani-'F  a-sess  no  charge 
for  the  first  twelve  transfers  in  each 
Contract  Year,  and  will  asst^sie  a  $2") 
charge  for  each  subsequent  transfer 
rt  quest  made  by  the  Contrail  owner 
du.iisg  a  single  Contrac  t  Year.  The 
Coinp,';aJi's  do  not  t  ount  transfers  made 
in  t  on',.-i  tion  with  dollar  cost  avera^inp. 
in  determining  whether  to  impose  the 
$25  t,M;.sfer  c ha;ge 

Applicants*  legal  Anafysis 

1.  Apiilk.iuits  request  a.T  extnnptioa 
from  [,«^.tious  2b(ai;2|(C)  and  27(c)(2)  of 
the  K*-5T  A.rt  to  the  extent  neres.sary  to 
penrut  the  deduc  fion  of  a  mcrfality  and 
expense  risk  r  harge  ur.di  r  the  Contract.s 

2.  Sc-rtiors  2f.[-,!(2)(C)  ai-.d  27(r  )(2)  of 
the  1940  .-^ct  as  herein  pertinent, 
profiibit  a  registered  unit  investmi-nt 
In. St  a:;d  any  depositor  thereof  or 
undi-p.vr'ter  therefor  from  selling 
period, c  pay.^ient  plan  tertificates 
urdess  the  j  rrx  tvds  of  all  payments 
(ether  tlian  s,d»'s  loads)  are  deposited 
with  a  qu;d;fied  bark  as  trustee  or 
custodian  and  held  undernrrangerueut' 
which  prohibit  ar.y  pavTnerif  to  the 
deoo'-ilor  or  principal  underwriter 

exc  ept  a  fee.  not  exceeding  such 
n'asor.abie  a.mount  as  the  Commis'.io-) 
may  prev.ribe,  for  perfrniiing 
hookki-eping  and  other  administrative 
st;r\-ices 

3  Apr.li',  ..;;ts  s.ibmit  that  the 
Companies  are  entitled  to  n-ascinablo 
I  o!i)per:,s.itioii  for  their  assumption  of 

sks.  Applit:arits 
.ty  and  exp;  us-? 
risi-  charge-  of  1.2j  'u  as.se^sed  UJider  t.'.e 
Cor.tr.K  -s  is  tonsiste;;;  with  tha 
protetliou  of  investoi-s  U-CJU'-.e  they  an* 
r«;iso:iL:bie  and  piopt^r  irisi.r..nce 
(  h,i->.'»-s  In  th.js  regard'Applicanls 
n'urt  st-i.t  tt:ai  iK-  u^orlaljty  and  expeii^'; 
risk  ij  jTge  is  reasonable  to  coir.pe.'isati; 
tiie  (/jTnp;ir:.:es  for  the  risks  that:  (i) 
annuitant"  under  the  Ccrit-a:.1s  wll!  !'».) 
lor.g"r  ,i«  a  group  th..n  has  K^t  n 
:n.ti!  ip.it>  d  in  settiijg  th?,  aiuiuity  rile^ 
.«ua:.-u-itc«>d  in  the?  f;oi:t'a>is,  (ii)  the 
(J-ontrac:  \:,l::t;  ■-vi!!  t  "  i.  sf  than  the 
dvitii  benefit,  and  (iii)  ari'Tdnistr.jtiv'i 
ex,.e;.se;.  v.'i;i  be  ;,rt:;ter  than  onounts 


mortahty  and  expens 
'i-p:esc.-.!  t.'-.at  the  n;'. 


d«  ri>/ed  f'o:u  tl^,-;  adn;;n!strjl:*'0  cf.jrg.;; 

4  T.'-eCi.inp.inies  rtpn'Si-j.t  that  thn 
ih;ug  -.  for  i:iort,il;;y  a  id  expense  nsVs 
assuira-d  ly  ttiem  are  witiiio  the  r.'iOij.j 
of  industry  pmctice  -.•-•th  7'spoct  tu 
tunipa.:i!  ie  ..iinuity  p.-  'duel.-,.  This 
n-presen'.ation  is  based  upon  the 
C'it:ip,ini"-i'  ,..;-,:-.!yf.is  '..f  f.uhlicly 
avaJabie  :■. formation  about  similar 
indi;«!ry  jj.-odurts,  t.^.Mog  into 
con.-udcrjtir!n  such  fadors  as  current 
( harge  levels,  the  existenc:i3  of  charge 
level  gu.i-iiutf^i-s,  ,-:nd  gi'ar,.'nte<'d 
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annuity  rates.  The  Companies  will 
maintain  at  their  respective 
administrative  offices,  available  to  the 
Commission,  memoranda  setting  forth 
in  detail  the  products  analyzed  in  the 
course  of.  and  the  methodology  and 
results  of.  their  comparative  surveys. 

5.  Applicants  acknowledge  that  the 
surrender  charges  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  Appiicunts 
also  acknowledge  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charges,  all  or  a  portion  of  siu  !i 
profit  m.ay  be  viewed  by  the 
Commission  as  being  offset  h\ 
distribution  expenses  not  rei.nihursed  bv 
the  sales  ch^rtje.  The  Ci.ir;-.;>ariios  hiue 

( onciuded  that  There  is  a  reasorahie 
lil^elihood  that  the  proposed 
distribution  financiifg  arrani'ements  will 
benefit  the  .^(.counts  and  the  Contract 
owners.  The  basis  for  such  coiu.lusioiis 
are  set  forth  in  m.emorandn  which  will 
he  maintained  by  the  Companies  at  their 
respective  administrative  offices  and 
will  be  available  to  the  Commission. 

6.  The  Con"ipanies  also  represent  tii.it 
the  Accounts  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such  an 
in\estment  company  adopts  a  plan 
under  Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
interested  persons  of  the  company, 
formulate  and  approve  any  such  plan 
under  Rule  12h-l. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
set  forth  above,  the  requested 
exemptions  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  under  the  Contracts  meet  the 
standards  of  Section  6(c)  of  the  1940 
.Act.  Applicants  assert  that  the  requested 
exemptions  are  necessan,-  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

Fcir  the  Commission.  h\  the  Division  of 
Investment  Managemrnt.  pursuant  to 
(li'!fv;iitpd  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFK  Doc.  94-8084  Filed  4-4-94;  8  45  <im| 
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SMALL  BUSINESS  ADMINISTRATION 
Microloan  Demonstration  Program 

AGENCY:  Small  Business  .Administration 
(SBA). 


ACTION:  Notice  of  request  for  proposals 
OF.'\-94-tl002,  extension  of  filing 
dr.ndline. 

SUMMARY:  SBA  is  extending,  until  April 
29.  1994,  the  deadline  for  filing 
proposals  to  participate  as  a  non- 
lending  technical  assistance  provider  in 
its  Microloan  Demonstration  Program. 
DATES:  Request  fo"-  Proposal  Packages 
were  made  available  beginning  February 
22,  1994.  Completed  proposals  must  be 
rt^ceivtd  by  SB.A  no  later  than  4  pm 
Ea.-tem  Standard  Time,  April  29,  1994 
ADDRESSES:  Request  for  Proposal 
Fav  ka.;t'S  nvny  be  obtained  by  written 
request  submitted  to  U.S.  Small 
Bi;biness  Ann^ni'^tration.  Office  of 
Financ:ial  Assistance,  Microloan 
Demonstration  Program.  409  Third 
Street.  SU'..  8!h  Floor.  Washington,  DC: 
20416,  .Attn:  Microloan  Proposals.  Mail 
Code-  6120  or  bv  telephone  at  2()2-20.'')- 
64  W. 

SOPPLEMENTARY  INFORMATION:  Section 
7(!r.)  of  the  Small  Business  Act.  15 
U  S.C.  6.36  (m),  authorizes  the  SB.A  to 
conduct  a  Microloan  Demonstration 
Progra.m  (Program).  SBA  has  issued 
regulations  which  may  be  found  in  title 
13,  Code  of  Federal  Regulations, 
^§  122.61-122.61-12.  In  a  notice 
published  in  the  Federal  Register  on 
Februar>-  11.  1994  (59  FR6669).  SBA 
announced  the  availability  of  a  Request 
for  Proposals  (RFP)  for  entities  seeking 
to  participate  in  the  Program  as  non- 
lending  technical  assistance  providers 
and  not  located  in  the  jurisdictions  of 
California,  the  District  of  Columbia, 
loua,  Kentucky,  Missouri,  or  North 
Carolina.  The  original  deadline  of  April 
5,  1994,  for  receipt  of  such  proposals  is 
now  being  extended  to  .April  29.  1994. 

DHtfd.  March  30,  1994 
Erskine  B.  Bowles. 

/Ad.TKni.srrofor 

|FR  Do...  94-8139  Filed  4-4-94.  H  45  anil 

BILLING  CODE  e02S-01-M 


Pacific  Mezzanine  Fund,  L.P.;  Issuance 
of  a  Small  Business  Investment 
Company  License 

[License  No.  09/09-0397] 

On  December  21,  1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  67432)  stating  that  an  application 
had  been  filed  by  Pacific  Mezzanine 
Fund,  LP..  San  Francisco,  California, 
with  the  Small  Business  Administration 
(SB.A)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  license  to  operate  as  a  small 
business  investment  company. 


Interested  parties  were  given  until 
close  of  business  January  20. 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  inform.ation,  SB.A 
issued  License  No.  09/09-0397  on 
Man  h  24,  1994,  to  Pacific  Mezzanine 
Fund.  L.P.  to  operate  as  a  small  business 
in\t'stment  company. 

((^dt.iiog  of  Fedora!  Domestit.  .Assistance 
P^lJ;^a.^^  No  59  Oil.  Small  Business 
!n\e--t:nent  ("ompanies) 

D.iteii  V.arrh  tO.  1994 

Rol)ert  D.  Slilbnan. 

As<i',  i.]if'  Admimstr.itor  hT  Invf-^lnit  r.t 
|FKD(x    94-K137  Fileci  4-4-94;  8:45  arr. I 
BILUNG  CODE  8025-O1-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  March 
25. 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  49481 . 

Dofe  filed:  March  24.  1994. 

Parties:  Members  of  the  International 
.Air  Transport  Association. 

S(;h/Pcf:TC3  Telex  Mail  Vote  680, 
Hong  Kong-Japan/Korea  fares 
resolutions,  r-l  010k  r-2— 085t. 

Proposed  Effective  Date:  April  13. 
1994 

Docket  S'umher:  49485. 

Date  filed:  March  24,  1994. 

Parties:  Members  of  the  International 
.Air  Transport  .Association. 

Stibiect:  TC23  TELEX  Mail  Vote  672, 
Sudan  fare  resolutions,  r-l — 045m/ 
055m.'O65m  r-2— 070Q. 

Proposed  Effective  Date:  April  15, 
1994. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Senn  es Division. 
IFR  Doc.  94-fi075  Filed  4-J-94;  8:45  am] 

BILUNG  CODE  4910-62-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
March  25, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
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Procedural  Rt^ulations  (S*>t!  14  CFR 
,302.1701  et.  seq.).  The  due  dn!e  for 
An.swers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  ar«  set  forth 
heiow  for  each  applicntion.  Folirwing 
the  Answer  period  iX3T  xn.iv  process  the 
■ipuiica'ion  by  expedi!*  d  proct-d-^res. 
S'.v-.h  procediia;s  ir.jy  ton-is!  of  the 
adoption  c?  a  show-c-'' jse  ord^-r.  a 
tPiitative  ordt':,  or  i:i  approprinte  ca:-es 
a  final  order  without  f.srthtr 
proceedings. 

Docket  .\'nmt-r.  49473. 

Datefiit^d.  March  21,  i;m-;4. 

Due  bat(^  fcr  An^'/iOrs.  Ccnjonnirg 
Appliratioi'<i.  cr  Motion  to  sLd.fy 
Scope:  Ai  -il  iH.  19<'A 

pescnptK^r:  .App!i(  .-.'non  of 
Presidential  Ai'-.  p'.-rsuont  to  se;:tiori 
401(d)(:0  of  the  Act  end  Subpart  Q  of 
the  Regulations,  requests  authority  to 
engnge  in  forrjgn  charter  nir 
transportation  of  person,  property,  and 
mail;  Between  any  point  in  anv  state  of 
the  United  States  or  the  District  of 
Columbia,  or  any  territory  or  pos.'-ession 
of  the  United  States  and  any  poi-it 
outside  thereof. 

Docket  .Number-  49474. 

DatefiUd:  March  21.  1994 

Due  Date  for  Answen^.  Confonmns 
Applications,  or  Motion  to  Modify 
Scope:  April  18,  1994. 

Description:  Application  of  Cddta  Air 
Lines.  Inc.,  pursuant  lo  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
authority  to  provide  foreign  air 
transportation  lo  certain  foreign  points 
i.amed  on  segments  1,  2.  3.  4.  .S.  6,  and 
12  of  its  Certificate  of  Public 
convenience  and  Necessity  for  Route 
Rlfi.  as  issued  by  Order  91-1 9- .'i.i. 
October  25,  1991  in  the  D»!ta-P,-.n  Am 
Route  Transfer. 

Docket  Number:  494 7S. 

Dn.teflltd:  March  12,  1994. 

Due  Date  for  Ar.si\ers.  Copjoniur.i', 
AppHcation'-.,  or  Motir  n  r. .  Modify 
Scrpe:  April  19.  1994. 

Deschpvor.  .Application  of  AinnarV 
.Avijtion,  l;c..  pursuant  to  m",  ;:r..i 
401(v;)(:-;)  of  tf.e  Act  and  Suhp-rt  q  of 
t.H  F-'gulatir.ns.  requests  authority  to 
r«s...ne  i:p.«'ratioiis  in  inter'-'atc  /o\tTseas 
and  foreien  charter  a'r  transportation  of 
persons,  picpe  rty  and  mail:  Ret-.v.-tn 
r.riy  point  in  a.y  State  in  the  I'l.ited 
Stil-;s  or  th"  Distort  of  Columbia,  cr  a.ny 
l;-rritor\'  or  possession  of  the  United 
States,  and  a:;v  other  point  in  anv  sta?-' 
of  the  United  States  or  the  Di.^t^i^t  of 
Cc'lun.bia.  or  ar.y  ttrrit'jry  or  pos.session 
of  the  United  St.^'es.  as  well  as  any 
foreign  locations  pe.T-.itted  bv  Airn;ark's 
operations  specifications. 

Docket  Number:  494  77. 

Date  filed:  March  22,  19^*4. 


Due  Date  for  Answe's.  Conformirg 
Applicotiona.  or  Motion  to  Modify 


De<:crip  tion.  A  p  p  1  •  c: 


.>f  A.irmcrk 


A\  irtf.cn,  inc.,  pu.'-s.,;'-.>t  to  section 
401(cj(:i)  of  the  Act  anJ  .S..!;.part  Q  cf 
tile  Regulations,  requests  authority  to 
resa^^e  operations  in  inierstite/overseas 
and  foreign  charter  air  t-anspor'ation  of 
p^'r;.--)ns.  property  and  mail:  Between 
any  p'Jint  in  any  st.;te  in  the  United 
States  or  the  District  of  C/jiuuibia,  or  any 
territory  or  possession  of  the  Unit-jd 
States,,ard  r.ny  other  point  in  f,nv  state 
of  the  t'.'iited  State*  or  thq  District  cf 
C(;!U"ihii3  or  .^nv  te-iitory  cr  vc-sessinn 
of  the  United  Slates,  as  wel' ;:«  nny 
forf^igrj  locations  permi'.lej  rv  Ai.-mark."s 
ope'ations  speciikations. 

Docket  .Vu,-7!:'t  r.  -i9-;.-tiJ. 

Paifl/z/ed  Marcdi  24,  1994. 

Due  Date  for  An.^vv.rv.  Conf,;nnin  j 
Appliaotions.  or  .V.V.f =nn  to  Mod-Jv 
Scope:  A  pn  1  i  1 ,  1 994 . 

Description:  App!i(.->tion  of  Fol.:r  Air 
Cargo.  Inc..  pursuant  to  section 
401(d)(1)  of  the  Ac1  and  Subpart  Q  of 
the  Reculafions.  applies  for  a  certificate 
of  public  convenient  e  and  necessity 
authorizing  it  to  encajie  in  the  interstate 
and  overseas  s<dieduied  air 
transportation  of  property  and  mail. 

Doi  ket  Number:  49484. 

Dot f  filed:  .March  24,  1994. 

Due  Dote  for  Answtrs.  Conforming 
Applications  or  Motion  to  Modify 
Srr,pe.- A pn!  21,  1994. 

Description.  .Application  of  Polar  Air 
Cargo,  Inc  ,  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  req.iests  authority  to 
engag'j  in  Foreign  Air  Tran.^portation  of 
property  and  mail  on  a  schedu'ed  basis 
betw  -yn  a  point  or  poinis  in  the  United 
Stales,  on  the  c;ie  hand  end  points  m. 
Australia:  Hong  Kong  KepuDlic  of 
Sout!)  Korea;  Taiw.m:  and  The  Unitid 
Kingdom 

Docket  N.riihf:  ■^''Anb 

A^^^'i7.'J^larchlS,  1994. 

D;. r  Date  for  Ans:\  irs,  Ccnfornung 
Appj.r.at'ons.  cr  Motsc-n  to  Modifv 


Sco 


iril  2: 


.pi:i  ii.  1994 
iV.s'Tjp.'.'on:  Appiitaticn  of 
Colluigwood  Air  Lir.iited/Cla-.sic 
Airii.ies,  pun-.uar.l  to  ss'^tion  402  of  the 
Act  and  Subpart  Q  cf  tne  R-,-gula!ions, 
applies  for  a  fo'eign  air  carrier  permit  to 
opcraia  non-s(.heduled  chfirter  flights 
bet^\  een  Qinadn  and  the  United  States. 
PhyiliUT.  Kaylor, 

(Itiit'f  Dc<u'Tifr.::iry'  St-r>  jce?  D:\isic  n. 
jF'R  Dix;.  <*4-80?b  Fil.^-^  4-4-^V.  H  4S  ;:;;.] 

BILUNG  COOe  491»-&3^ 


National  Highway  Traffic  Safety 
Administration 

[DocKei  Ho.  94-09.  Notice  2] 

Dete-mination  Thai  Ncnconfoming 
1S71  Ferrsn  Daytcna  3&S  GTB  4 
Pass'^rtger  Cars  Ars  Eligible  for 
Iriportation 

AGrNCV:  >;.iiicin.  1  Highwav  T.^T^ffic 
Sidi'y  .Admini-tratir^n  {i--JHTS  M.  iXYT. 
ACTION.  No'icP  of  ri'.terminal.on  by 
N'm'TSA  thai  nonrnnforming  1971 
r e.'.;:ri  Daylcna  ?'^^  CT:i  4  passenger 
cars  are  eligible  for  importat'on. 

SUMVAPr:  Thi.«  notire  an!;ou;>ces  the 
{^i'f^^nT.:.,it.on  hy  N'HTSA  that  1971 
Fer.\ir»  Dax-tona  3e-S  GTB  4  passenger 
cars  Dot  originally  rr.anufactured  to 
tx)r:ply  with  all  appticah)*^  Federal 
i'lotrir  vehic  ie  safety  s-andurds  are 
eiig.bie  for  importation  into  the  United 
States  because  they  arw  suhstantiany 
simdcr  to  a  vehicle  originally 
nnnufactured  fo:  import.jtion  into  and 
sale  ir.  '.ne  Ignited  States  and  certified  by 
its  manufacturer  as  comjivi.jg  wi'.h  the 
saffty  stanririrds  (the  U.S.-f  ertified 
vert.-on  oi  the  1971  Ferrari  Davtona  .365 
CT^  4).  and  they  are  i  a  pa  hie  of  being 
readi'ly  modiHed  to  conform  to  the 
standa.'d.s. 

DATES:  The  dett-m.ination  is  effective  as 
of  the  date  of  its  pablication  in  the 
Federal  Register. 

FOP  FURTHER  INFORMATION  COMTACT: 
Ted  Bayier,  Offic  e  of  Vehicle  Safety 
Compliance.  NHTSA  (202-3(ifW-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  set  tion  10H((  H.-^KAHi)  of  the 
.N.  .t'ona!  TraTic  and  Motor  Vehicle 
Safety  Act  (the  Ac;t),  15  U.S.C. 
1397;(  )(.'-i)(A)(i),  a  n.otor  vehicle  th.at 
was  rot  onginally  manufadurvd  to 
(.onfon:i  ;o  all  applicable  Federal  motor 
vehii  Ie  .safety  standards  must  be  refused 
ad.missicm  into  the  L'uited  States  on  and 
afUT  )an.,ary  31,  199(1.  unless  NHTSA 
has  dett-rmired  that  the  miotor  vehicle  is 
sub^;an»i<,My  sin,  lar  to  a  mi  tor  vehicle 
crigii.ally  m.anuf.n  tured  for  importation 
ir.lo  and  sale  in  the  United  States. 
certTied  under  sect i:m  :  14  of  the  Act. 
and  of  'he  same  model  ytar  as  the 
Uiodel  of  the  motor  vehicle  to  be 
I  oiT^pared,  and  is  ( apahie  cf  being 
n^adily  modified  to  conform  to  all 
applirrit.u  Federal  motor  vehicle  .safety 
str^ndards, 

Pttitions  for  eligibility  deten.i.nations 
rr:ay  he  si^bmitted  by  either 
m.anufacturers  or  importers  who  have 
rf-gistered  with  NHTSA  pursuant  to  49 
CFR  part  ,S92.  As  specified  in  49  CFR 
.■593.7.  NHTSA  publishes  ncticts  in  the 


Federal  Register  /  Vol.  59,  No.  65  /  Tuesday.  April  5.  1994  /  Notices 


15963 


Federal  Register,  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comm.ents  that 
it  has  received,  whether  the  vehicle  is 
tUgibie  for  importation.  The  agency 
then  pubhshes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  I;ic.  of  Kint^svilie, 
Maryland  (Registered  Importer  No.  R- 
90-60f,)  petitioned  NHTSA  to  detem^.ine 
whether  1971  Ferrari  DaMona  365  GTB 
4  passenger  cars  are  eligible  for 
importation  into  the  United  State.s. 
NHTSA  published  notice  of  the  p«  tit)oa 
on  January  27,  1994  (59  FR  392.3J  to 
afford  an  opportiinity  for  public 
comment.  The  reader  is  refi-rred  to  that 
notice  for  a  'horou,t;h.  dt-scription  o'  ihe 


petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner.  NHTSA  has  determrined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
uncier  any  final  determination  must 
indicate  en  the  form  HS-7 
accom.panying  entry  the  appropriate 
vehic.ie  eligibility  number  indicating 
that  the  vehic  1^  is  eligible  for  entry.  VSP 
^M  is  the  v.  h'    :-  eligihilitv  numbt-r 
a';s-;:;r.->d  to  \c:.  •  ies  admissible  under 
this  df^tcr-i;;ni,'.;i.in. 

Final  Determination 

.•\ccordini:!v,  on  the  basis  of  the 
lurcuoi.'^'.i,  NiiTSA  hereby  determines 
that  a  M71  K-Trr^ri  D.-Vcna  3f^5  GTB  4 


not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 

vehic  !e  safety  standards  is  substantidly 
similar  to  a  1971  Ferrari  Davtona  2hr, 
GTB  4  originally  manufactured  for 
in.portation  into  and  sale  in  the  UinU;d 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  capable  of  beins; 
readily  modified  to  conform  to  ail 
applicable  Federal  motor  vehicle  s;ifHy 
standards. 

Authority:  U,  WSC  1  J.J7(c.!;3i;.A)(n,M  and 
(Ohil;  49  CFR  S03,8:  d.-ir.g.^-.oas  cf  ;;.;•', t'r;ty 
Ht49CFR  1.50  jnd  ,501  8. 

I-s;ied  OP.,  M,'-t  h  30,  lw')4, 
VVilliani  A.  Boehlv. 

A'<'incia:r  A^!mini'^tr!:rrr  hrEnforc—Dt  r.t 
[VR  D(K-  <M-«().14  ¥:''x<\  4^-94  8  4=i  ,.;-.) 
B'LUNG  CODE  4910-59-M 
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Sunshine  Act  Meetings 
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Federal  Register 

Vol.  59.  No.  65 
Tuesday,  April  5.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
April  11.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenls.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  1,1994. 
WUliam  W.  Wiles. 

SecKtary  of  the  Board. 

IFR  Doc.  94-8291  Filed  4-1-94;  3:59  pml 

BILUNO  COOE  S21(M>1-P 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  April  25,  1994. 

PLACE:  On  board  Mississippi  Vat  City 
Front.  Cape  Girardeau.  MO. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  President  of  the  Commission  on 
general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
rpport  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Noel  D.  Caldwell,  telephone  601- 
634-5766. 
Noel  D.  Caldwell. 

Executive  Assistant.  Mississippi  River 
Comtnission. 

IFR  Doc.  94-8208  Filed  4-1-94;  11:46  ami 

BILUMQ  COOE  371(V<GX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m.,  April  26. 1994. 

PLACE:  On  board  Mississippi  Vat  City 

Front.  Memphis.  TN. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  President  of  the  Commission  on 

general  conditions  of  the  Mississippi 

River  and  Tributaries  Project  and  major 

accomplishments  since  the  last  meeting; 

and  (2)  Views  and  suggestions  from 

members  of  the  public  on  any  matters 

pertaining  to  the  Flood  Control, 

Mississippi  River  and  Tributaries 

Project. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Noel  D.  Caldwell,  telephone  601- 

634-5766. 

Noel  D.  Caldwell. 

Executive  Assistant,  Mississippi  Fiver 

Commission. 

IFR  Doc.  94-8209  Filed  4-1-94;  11;46  ami 

BILLING  COOE  3710-GX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  3:00  p.m.,  April  27. 

1994. 

PLACE:  On  board  Mississippi  Vat  Corps 

of  Engineers  Facility,  Port  of  Vicksburg, 

MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  President  of  the  Commission  on 

general  conditions  of  the  Mississippi 

River  and  Tributaries  Project  and  major 

accomplishments  since  the  last  meeting; 

(2)  Views  and  suggestions  from 

members  of  the  public  on  any  matters 

pertaining  to  the  Flood  Control, 

Mississippi  River  and  Tributaries 

Project;  and  (3)  District  Commander's 

report  on  the  Mississippi  River  and 

Tributaries  Project  in  Vicksburg  District. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Noel  D.  Caldwell,  telephone  601- 

634-5766. 

Noel  D.  CaldweU. 

E.\eciitive  Assistant,  Mississippi  River 
Comrnission. 

IFR  Doc.  94-8210  Filnd  4-1-94;  11:46  am) 
BILLING  CODE  3710-GX-M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m..  April  29, 1994. 

PLACE:  On  board  Mississippi  Vat  Corps 

of  Engineers  Depot,  Foot  of  Prytania 

Street,  New  Orleans.  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  President  of  the  Commission  on 

general  conditions  of  the  Mississippi 

River  and  Tributaries  Project  and  major 

accomplishments  since  the  last  meeting; 

(2)  Views  and  suggestions  from 

members  of  the  public  on  any  matters 

pertaining  to  the  Flood  Control. 

Mississippi  River  and  Tributaries 

Project;  and  (3)  District  Commander's 

report  on  the  Mississippi  River  and 

Tributaries  Project  in  New  Orleans 

District. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Noel  D.  Caldwell,  telephone  601- 

634-5766. 

Noel  D.  CaldweU. 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  94-8211  Filed  4-1-94;  11:46  ami 

BILLINO  CODE  3710-GX-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m..  Tuesday. 

April  12. 1994. 

PLACE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza.  SW..  Washington.  DC 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6218B    Aviation  Accident  Report:  Inflight 
Collision  with  Terrain.  Federal  Aviation 
Administration  Beech  Super  Kirn.;  Air  300/ 
F,  N82,  Front  Royal,  Virginia,  (October  26, 
1993 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  April  1,  1994. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 

IFR  Doc.  94-8213  Filed  4-1-94;  11:48  am) 

BILUNG  COOE  7533-01-P 

NUCLEAR  REGULATORY  COMMISSIOfl 
DATE:  Weeks  of  April  4.  11. 18.  and  25. 

1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 
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MATTERS  TO  BE  CONSIDERED: 
Week  of  April  4 

Thursrlijy.  Apnl  7 
10.00  .Tm 
Dr.cfing  bv  VV*'stir.^h(  i.-.-  on  .MMOO 

Design  Cortiflcatiun  (Futjiic  Mwt;r.»j,i 
{Cc.t.Kt:  H.-lu!;  Md.nn-rc   4U--:i74--4334) 
i  l;;-i(J  a  :n 
.Affinnation/Discusvion  .mi  Vdtc  (!\.b'.i- 
Mfiiting;  (ifr.!-od»>ul 

Week  of  April  11— Tentative 

There  arf>  no  rr;.H.rj]:^s  s;  i  •■du'tM  f.  ;r  thf 
\\<iK  of  April  : !. 

W'(K-k  of  April  18— Tentative 

hndcv.  Apr:!  j2 

Br!<'fingon  Stiitus  of  Ai/.k;:)  \'],>.t\  fur  FjcI 
C.yUr  Facilities  aiid  .Al;.TT,..ti\t! 
Ri'giiiHtnn,'  Apprp-ichos  (F^abiic.  Mretingi 
(Cniitai.t  T(  (^  ShoiT,  30-^    i(M    33'T 
!  l-30,..ni 


.^ffinnHtion'Discussiiin  and  \'otc  il'uhlic 

Meetip^l  (if  nP!>(;(>(*) 

Week  of  April  25— Tentative 

^,J^^^,■;',.'^-.  Apr;!  jf; 

2  ftO  p  Ti. 

Frielir.gDP.  .Sv<;tem,;t;(.  K'jiiiUtc.r',  A  '..i!v-;s 

(.f  HLW  Program  (Piihiic  MefTing) 
(f.ontact:  Mm!  Kinapp.  301-504-33:'4) 

3  ,<i)  p.m. 

.A:f..Tnaiii>nDiv.  ;.ssi(^-i  ,,.-.d  \\.*.f  [Vubiu- 

Th:irsr!r,y.  April  28 
I'KiO.i  ni, 
nnefingr.n  F^-ctrti'v  FcrecH.st  from 
Enorpv  .'.nfiTT^-aticn  Adn-.ir.istratmn  (EIA) 
Annua!  F  n.Tg\  Outlix^k  (Puf.Jic  M.'.'t:„g) 
(Ciint.i'.t:  \1  .ry  Hjtzier,  i;02-58b-2^:^) 

ADDITIGNAL  INFORMATION: 

Dx  ■.;ssi()ii  (  I  Ma-,ig.^mi'Pt  Issuers 
(la.'se.i— Fx.  2  „nd  bl'-^ctiedul",!  fl-r  Ap;;l  1 
was  ranf.cllf'i. 

C".<)ntinua*ion  of  3/30  r)l^f  us^ion  ,  f 
!r.t,>rag!'nr\  Nsue';  (Clos.-.j— Fit.  P)  was  held 
on  Apnl  1. 


Note:  Affirmation  sessions  are  ir.i'.ialtv 
si.h"duii'd  a',d  anncun;..',!  to  t.he  ;.i.i,  .<  .  n  a 
time-reserv.'d  basis.  S..ppli'menta.".  no::r-  is 
provided  in  a.  (.orriance  with  t.hc  S,.-'-  ,i:.p 
Act  as  sp.:.  if^c  it:>n:s  ar"  -!ei, tiffed  a;,  i  adO'  ,i 
tothemerr.'-.'  ^aenda   If  there  ,s  n' i  ;,;  ei.  ,rir 
^lirji'X.t  !:,!e.i  for  aff.-nat^on.  this  n;e;.:;s  t.-.at 
no  !te;.i  has  as  vet  b^n  i^ientified  as 
requiring  ar.v  (.".oirunissioa  vote  on  'l^is  date. 

The  scht'dulc  for  Commission 
mt^etings  is  subjecn  to  t  hange  on  short 
notiee.  To  \e-rif>-  the  st  itjs  of  meetings- 
call  (re(  or:ing)— (.301)  .=504-1202. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hiil  (301)  .nOi-lfifil. 

U,'.'.t'6  Ap'.l  1,  1Q04. 
William  .M.  Hill,  Jr., 

II  K  1\h    34   H2fiT  F.ied  4-1-44    2.42  pn;) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule. 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  fxepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Part  1955 
RtN  0575-AB63 

Providing  Additional  Notice  to  Indian 
Tribes  and  Tribal  Members;  Lease  With 
Option  To  Purchase  Farmer  Program 
Farm  Real  Estate  Properties 

Correction 

In  rule  document  93-31077  beginning 
on  page  68722,  in  the  issue  of 
Wednesday,  December  29, 1993  make 
the  following  correction'. 


On  page  68723,  in  the  first  column, 
undCT  DATES:,  in  the  second  line, 
"December  19,  1993."  should  read 
"December  29,  1993." 


date  3  months  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register)". 


SILLING  CODE  1505-01-D 


BILUNC  CODE  1S05-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  165 

[OPP-190001;  FRL-4168-9] 
RIN  2070-AB95 

Standards  for  Pesticide  Containers 
and  Containment 

Correction 

In  proposed  rule  document  94-2969 
beginning  on  page  6712  in  the  issue  of 
Friday,  February  11. 1994,  make  the 
following  correction: 

§165.144    [Corrected] 

On  page  6788,  in  the  first  column,  in 
§  165.144(b),  beginning  in  the  fifth  line, 
"May  12.  1994"  should  read  "linsen 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  15 

RIN  10ia-AC15 

Importation  of  Exotic  Wild  Birds  to  the 
United  States;  Proposed  Rule 
Implementing  the  Wild  Bird 
Conservation  Act  of  1992 

Correction 

In  proposed  rule  document  94-6098 
beginning  on  page  12784.  in  the  issue  of 
Thursday.  March  17,  1994,  make  the 
following  correction: 

On  page  12784,  in  the  first  column, 
under  DATES:,  in  the  third  line,  "April 
16.  1994"  should  read  "May  16, 1994". 

BILLING  CODE  1S05-01-O 


Tuesday 
April  5,  1994 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910,  1915,  1926,  and  1928 
Indoor  Air  Quality;  Proposed  Rule 


15968 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1926, 1928 
[Docket  No.  H-1 22] 
RIN  1218-AB37 

Indoor  Air  Quality 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  of  informal  public  hearing. 

summary:  By  this  notice,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  proposes  to 
adopt  standards  addressing  indoor  air 
quality  in  indoor  work  environments. 
The  basis  for  this  proposed  action  is  a 
preliminary  detemii nation  that 
employees  working  in  indoor  work 
environments  face  a  significant  risk  of 
material  impairm.ent  to  their  health  due 
to  poor  indoor  air  quality,  and  that 
compliance  with  the  provisions 
proposed  in  this  notice  will 
substantially  reduce  that  risk. 

The  provisions  of  the  standard  are 
proposed  to  apply  to  all  indoor 
"nonindustrial  work  environments."  In 
addition,  all  worksites,  both  industrial 
and  nonindustrial  within  OSHA's 
jurisdiction  are  covered  with  respect  to 
the  proposed  provisions  addressing 
control  of  environmental  tobacco 
smoke.  The  proposal  would  require 
affected  employers  to  develop  a  written 
indoor  air  quality  compliance  plan  and 
implement  that  plan  through  actions 
such  as  inspection  and  maintenance  of 
building  systems  which  influence 
indoor  air  quality. 

Provisions  under  the  standard  also 
propose  to  require  employers  to 
implement  controls  for  specific 
contaminants  and  their  sources  such  as 
outdoor  air  contaminants,  microbial 
contamination,  maintenance  and 
cleaning  chemicals,  pesticides,  and 
other  hazardous  chemicals  within 
Indoor  work  environments.  Designated 
smoking  areas  which  are  to  be  separate, 
enclosed  rooms  exhausted  directly  to 
the  outside  are  proposed  to  be  required 
in  buildings  where  the  smoking  of 
tobacco  products  is  not  prohibited. 
Specific  provisions  are  also  proposed  to 
limit  the  degradation  of  indoor  air 
quality  during  the  performance  of 
renovation,  remodeling  and  similar 
activities.  Provisions  for  information 
and  training  of  building  system 
maintenance  and  operation  workers  nr.d 
other  employees  within  the  facility  are 
uibo  included  in  this  notice. 


Finally,  proposed  provisions  in  this 
notice  address  the  establishment, 
retention,  availability,  and  transfer  of 
records  such  as  inspection  and 
maintenance  records,  records  of  written 
compliance  programs,  and  employee 
complaints  of  building-related  illness. 

The  Agency  invites  the  submission  of 
written  data,  views  and  comments  on  all 
regulatory  provisions  proposed  in  this 
notice,  and  on  all  relevant  issues 
pertinent  to  those  provisions.  OSHA  is 
also  scheduling  an  informal  public 
hearing  where  persons  may  oraDy 
submit  their  views.  It  is  noted  here  that 
subsequent  Federal  Register  notices 
may  be  published  subsequent  to  this 
notice,  if  the  public  presents  views 
leading  to  a  substantial  change  in  focus 
or  it  is  otherwise  determined  to  be 
appropriate. 

DATES:  Comments  on  the  proposed 
standard  must  be  postmarked  by  June 
29,  1994.  Notices  of  intention  to  appear 
must  be  postmarked  by  June  20, 1994. 
Testimony  and  evidence  to  be  submitted 
at  the  hearing  must  be  postmarked  by 
July  5,  1994.  The  hearing  will 
commence  at  9:30  a.m.  on  July  12, 1994. 

ADDRESSES:  Comments  are  to  be 
submitted  in  quadruplicate  or  1  original 
(hardcopv)  and  1  disk  [^V*  or  3V2)  in 
VVP  5.0,  5.1,  6.0  or  Asrii  to:  The  Docket 
Office,  Docket  No.  H-1 22,  Room  N- 
2625,  U.S.  Department  of  Labor,  200 
Cor.stitution  .Avenue,  N\V.,  Washington, 
DC  20210,  Telephone  No.  (202)  219- 
7894.  (Any  information  not  contained 
on  di.sk,  e.g  .  studies,  articles,  etc..  must 
be  submitted  in  quadiiiplicate.) 

Notices  of  intention  to  appear  and 
testim.ony  and  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr.  Tom 
Hall,  Division  of  Consumer  Affairs, 
Otrupational  Safety  and  Health 
Administration,  200  Constitution 
Avi'nue,  N\V.,  room  N3649, 
VVashi,ngton,  DC  20210;  (202)  219-8615. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N^V., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Proposal:  Mr.  Jam.es  F.  Foster,  Director 
of  Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  N\V.,  room  N3R41, 
Washington,  DC  20210;  (202)  219-8151. 

Informal  Hearing  Information:  Mr. 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.,  room  N3649, 
Washington,  DC  20210;  (202)  219-8615. 
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Supplementary  Information 

A.  Events  Leading  to  This  Action 

Concern  about  the  health  hazards 
posed  by  occupational  exposure  to 
environmental  tobacco  smoke  (ETS) 
prompted  three  public  interest  groups  to 
petition  the  Agency  in  May  1987  for  an 
Emergency  Temporary  Standard  under 
section  6[c)  of  the  Occupational  Safety 
and  Health  (OSH)  Act.  29  U.S.C.  655(c). 
The  American  Public  Health 
Association  and  Public  Citizen 
submitted  a  joint  petition;  Action  on 
Smoking  and  Health  (ASH)  also 
submitted  a  petition.  The  petitions 
requested  the  prohibition  of  smoking  in 
most  indoor  workplaces. 

OSHA  determined,  that  available  data 
with  respect  to  exposures  were 
insufficient  to  demonstrate  the  existence 
of  a  "grave  danger."  within  the  meaning 
of  section  6(c)  of  the  OSH  Act.  from 
workplace  exposure  to  ETS.  OSHA 
denied  the  petitions  in  September  1989 
but  continued  to  investigate  regulatory 
options. 

In  October  1989  ASH  filed  suit  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  for  review  of  OSHA's 
denial  of  its  petition  for  an  Emergency 
Temporary  Standard.  The  court  denied 
ASH's  petition  for  review  in  May  1991, 
finding  that  OSHA  has  reasonably 
determined  that  it  could  not  sufficiently 
quantify  the  workplace  risk  associated 
with  tobacco  smoke  to  justify  an 
Emergency  Temporary'  Standard. 

OSHA  issued  on  September  20.  1991. 
a  Request  for  Information  (RFI)  (56  FR 
47892)  on  indoor  air  quality  problems, 
in  order  to  obtain  information  necessar\' 
to  determme  whether  it  would  be 
appropriate  and  feasible  to  pursue 
regulatory  action  concerning  Indoor  Air 
Quality  (lAQ).  Issues  on  which 
comments  were  requested  in  the  RFI 
included  health  effects  attributable  to 
poor  lAQ,  ventilation  systems 
performance,  exposure  assessment,  and 
abatement  methods.  Information 
concerning  specific  contaminants  such 
as  ETS  and  bioaerosols  was  also 
requested. 

In  March  1992,  the  AFL-CIO 
petitioned  OSR.^  to  promulgate  an 
overall  lAQ  standard.  OSHA  responded 
in  May  1992  that  such  a  standard  was 
under  consideration. 

In  response  to  the  RFI,  over  1,200 
comments  were  submitted  by  interested 
persons,  groups,  unions,  and  industries. 
Issues  of  particular  concern  identified  in 
the  comments,  in  addition  to  health 
effects  considerations,  include  the  lack 
of  ventilation  performance  standards; 
the  lack  of  worker  training  on  the 
operation  and  maintenance  of  Heating 
Ventilation  and  Air  Conditionin" 


(HVAC)  systems;  the  lack  of  pollutant 
source  control;  and  the  lack  of  available 
technical  guidance  on  lAQ  issues  nnd 
control  techniques. 

Of  the  comments  that  specificallv 
addressed  the  question  of  whether 
OSHA  should  regulate  L\Q,  a  majority 
(75%)  indicate  support  for  regulation. 
Of  those  that  commented  on  the  need 
for  regulation.approximately  21%  were 
explicitly  in  favor  of  a  regulation  on 
ETS,  more  than  41%  were  in  favor  of  an 
overall  lAQ  regulation,  and 
approximately  13%  wore  in  favor  of  a 
combined  lAQ  regulation. 

Numerous  comments  focused  on  the 
adverse  health  effects  of  tobacco  smoke 
and  of  general  indoor  air  pollution.  The 
health  effects  of  concern  relevant  to 
both  tobacco  smoke  and  indoor  air 
pollutants  ranged  from  the  acute  irritant 
effects  to  cancer. 

Comments  submitted  in  responr.<  to 
the  RFI  indicated  wide  support  for  a 
regulatory  approach  that  would  focus  on 
the  design,  operation  and  maintenance 
of  building  ventilation  systems,  source 
reduction  methodology,  and  worker 
information  and  training  programs. 
Coramenters  also  recommended  thr:t 
provisions  should  require  that 
employers  receive  training  about  the 
regulation  and  the  need  for  compliance, 
and  that  th'-'ir  training  regarding 
building  HVAC  maintenance  and 
operation  be  tailored  to  the  level  nf 
complexity  of  the  HVAC  system  and 
their  personal  degree  of  involvement. 

Many  commenters  particularly  felt 
that  regulation  of  L\Q  was  necessarv  to 
eliminate  exposures  to  ETS  in  the 
workplace.  Commicntcrs  urged  the 
Agency  to  either  ban  smoking 
completely  from  the  workplace  or  allow 
smoking  only  in  separately  ventilnted, 
designated  smoking  areas  that  were 
separate  from  work  areas. 

OSHA  believes  that  data  submitted  to 
the  record,  and  other  evidence,  support 
the  conclusion  that  air  contaminants 
and  other  air  quality  factors  can  act  'o 
present  a  significant  risk  of  materi  d 
impairment  to  employees  working  in 
indoor  environments.  Adverse  he.ilth 
effects  associated  with  poor  L^Q  n.ay 
include  sensory  irritation,  respiratory 
allergies,  asthma,  nosocomial  infections, 
humidifier  fever,  hypersensitivity 
pneumonitis.  Legionnaires'  disease,  and 
the  signs  and  symptoms  characteristic  of 
exposure  to  chemical  or  biologic 
substances  such  as  carbon  monoxide, 
formaldehyde,  pesticides,  endotoxins, 
or  mycotoxins. 

The  Agency  believes  that  avaihible 
data  support  proposing  regulation  of 
lAQ,  including  exposure  to  ETS.  F':  '.'r.cr 
stimulus  for  this  determination  u  .i-, 
provided  by  conclusions  reached  in  a 
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report  published  in  December,  1992  by 
the  Environmental  Protection  Agency, 
addressing  hazards  associated  with 
exposure  to  ETS.  In  that  study. 
Respiratory  Health  Effects  of  Passive 
Smoking:  Lung  Cancer  and  Other 
Disorders  [Ex.  4-311),  EPA  concluded 
that  exposure  to  ETS  presents  an  excess 
risk  of  induction  of  cancer  in  humans. 
OSHA  has  submitted  this  proposed 
standard  to  the  U.S.  Environmental 
Protection  Agency  which  is  reviewing  it 
in  detail  for  purposes  of  submitting 
detailed  comments  to  the  docket. 

For  the  reasons  noted  above,  and 
discussed  in  the  following  sections, 
OSHA  is  proposing  to  address  indoor  air 
quality  problems,  including  exposure  to 
ETS.  as  set  forth  in  this  notice. 

IL  Health  Effects 

Indoor  air  quality  problems  can  occur 
in  all  types  and  ages  of  buildings;  in 
newly  constructed  buildings,  in 
renovated  or  remodeled  buildings,  and 
in  old  buildings.  Problems  in  new,  clean 
buildings  are  rarely,  if  ever,  related  to 
microbial  growth,  since  the  physical 
structures  are  new  [Ex.  3-61).  Older 
buildings  that  have  not  been  adequately 
maintained  and  operated  may  have 
problems  with  bioaerosols  if  parts  of  the 
building  have  been  allowed  to  become 
reservoirs  for  microbial  growth.  Also,  if 
inadequate  outside  air  is  provided, 
regardless  of  the  age  of  the  building, 
chemical  and  biological  contaminants 
will  build  up  to  levels  that  can  cause 
health  effects  in  some  workers.  In 
addition,  other  physical  factors  such  as 
lack  of  windows,  noise,  and  inadequate 
lighting,  and  ergonomic  factors 
involving  uncomfortable  furniture  and 
intensive  use  of  video  display  units, 
etc.  will  cause  discomfort  in  occupants 
that  may  be  inaccurately  attributed  to 
air  quality. 

Some  information  contained  in  the 
docket  indicates  that  these  chronic 
nealth  complaints  are  psychological, 
however,  OSHA  believes  that  chronic 
health  complaints  related  to  poor  indoor 
air  quality  are  unlikely  to  be  due  to 
mass  psychogenic  illatess,  even  though  a 
psychological  overlay  is  common.  It  is 
true  that  poor  management,  boring 
work,  poor  lighting  conditions, 
temperature  variations,  poor  ergonomic 
design,  and  noise  may  all  lower  the 
threshold  for  complaint.  Nevertheless, 
air  quality  complaints  usually  have 
some  basis,  although  they  are  often 
difficuh  to  assess  with  specificity  [Exs. 
3-61C.  4-144). 

Indoor  air  quality  problems  are 
generally  classified  as  Sick  Building 
Syndrome  (SBS)  or  Building-related 
Illness  (BRI).  However,  a  very  important 
constituent  of  poor  indoor  air  quality  is 


ETS  because  of  the  serious  health  effects 
that  result  from  exposure.  The  following 
discussion  will  first  identify  the  health 
effects  associated  with  SBS  and  BRI.  A 
discussion  of  the  health  effects 
associated  with  exposure  to  ETS  will 
follow. 

It  is  important  to  note  that  OSHA 
considers  these  health  effects  to  be 
matciual  impairments  of  health  when 
the  worker  is  clinically  diagnosed  with 
a  condition  that  is  either  caused  or 
aggravated  by  poor  indoor  air  quality  in 
the  workplace.  For  example,  in  the 
formaldehyde  standard  (29  CFR 
1910.1048)  [Ex.  4-107)  OSHA 
determined  that  a  physician's  diagnosis 
of  irritation  met  the  requirement  of 
matefial  impairment  of  health.  In 
addition,  OSHA  considers  all  the  other 
health  effects  di.scussed,  which  are  more 
clinically  severe  than  irritation,  to  be 
material  impairments  of  health  as  well. 

A.  Sick  Building  Syndrome 

Typically,  health  effects  caused  by 
poor  indoor  air  quality  have  been 
categorized  as  SBS  or  BRI.  In  1983,  the 
World  Health  Organization  pubHshed  a 
list  of  eight  non-inclusive  symptoms 
that  characterize  Sick  Building 
Syndrome  [Ex.  4-325).  These  include 
irritation  of  the  eyes,  nose  and  throat; 
dry  mucous  membranes  and  skin; 
erythema;  mental  fatigue  and  headache; 
respiratory  infections  and  cough; 
hoarseness  of  voice  and  wheezing; 
hypersensitivity  reactions;  and  nausea 
and  dizziness.  Generally,  these 
conditions  are  not  easily  traced  to  a 
specific  substance,  but  are  perceived  as 
resulting  from  some  unidentified 
contaminant  or  combination  of 
contaminants.  Symptoms  are  relieved 
when  the  employee  leaves  the  building 
and  may  be  reduced  or  eliminated  by 
modifying  the  ventilation  system. 
Comments  to  the  docket  indicate  that 
such  symptoms  have  been  observed  in 
and  reported  bv  workers  [Exs.  3—446,  4- 
87), 

In  some  instances,  outbreaks  of  SBS 
are  identified  with  specific  pollutant 
exposures,  but  in  general  only  general 
etiologic  factors  related  to  building 
design,  operation  and  maintenance  can 
be  identified  [Ex.  4-274).  In  1987. 
Woods  et  al.  [Ex.  3-745]  conducted  a 
stratified  random  telephone  survey  of 
600  U.S.  office  workers  across  the 
national.  Twenty  four  percent  reported 
that  they  were  dissatisfied  with  the  air 
quality  at  the  office;  while  20% 
perceived  their  performance  to  be 
hampered  by  poor  indoor  air  quality. 
Women  were  nearly  twice  as  likely  to 
report  a  productivity  effect  of  poor 
indoor  air  quality  than  men  (28%  versus 
15%).  Based  on  this.  Woods  et  al.  [Ex. 


3-745)  hj^pothesized  that  20%  of  U.S. 
office  workers  are  exposed  to  indoor 
conditions  which  manifest  as  SBS.  In 
fact,  complaints  about  SBS  have  become 
so  numerous  that  37  out  of  53  states  and 
territories  have  designated  a  building 
complaints  investigation  contact  person 
[Ex.  4-310). 

Breysse  [Ex.  4-32]  reported  on 
symptoms  associated  with  new 
carpeting  in  a  state  office  building,  in 
order  of  prevalence:  headache,  eye  and 
throat  irritation,  nausea,  dizziness,  eye 
tearing,  chest  tightness,  diarrhea,  cough, 
muscle  aches,  burning  nose,  fatigue, 
dark  urine,  and  rashes.  Twenty  out  of  35 
persons  were  affected.  Air  sampling  was 
conducted  before  and  after  carpet 
removal;  a  similar  range  of  aliphatic 
hydrocarbons  was  found  after  removal, 
but  in  much  lower  concentrations. 
Many  individuals  who  believe  the 
building  they  work  in  is  implicated  in 
SBS,  have  described  similar  effects. 
Symptoms  usually  include  one  or  more 
of  the  following:  mucous  membrane 
(eye,  nose,  or  throat)  irritation,  dry  skin, 
headache,  nausea,  fatigue,  and  lethargy 
[Ex.  4-293).  These  symptoms  are 
generally  believed  to  result  from  indoor 
air  pollution.  There  is  no  secondary 
spread  of  symptoms  to  others  outside 
the  building  who  are  exposed  to  the 
occupants  (unlike  the  situation  faced  by 
many  chemical  and  asbestos  workers). 
Anderson  [Ex.  4-10)  suggested  the 
possible  causes  for  SBS  as  related  to 
psychosocial,  chemical,  physical,  or 
biological  factors. 

Anderson  [Ex.  4-10)  distinguished 
SBS  symptoms  as  different  from  mass 
psychogenic  illness;  although  in  general 
the  causes  of  SBS  are  unknown,  he 
suggested  that  most  SBS  symptoms 
could  be  explained  by  stimulation  of 
sensory  nerve  fibers  in  the  upper 
airways  and  the  face  (referred  to  as 
common  chemical  sense).  Because  these 
fibers  can  respond  in  only  one  way,  SBS 
cases  largely  have  the  same  symptoms 
irrespective  of  tlie  cause  [Ex  4-10). 

It  is  now  known  that  there  is  a  variety 
of  important  health  effects  from  indoor 
air  pollution.  In  addition  to  the  indoor 
environmental  disease  caused  by 
infectious  agents,  carcinogens  or  toxins; 
the  indoor  environment  may  create 
conditions  that  can  produce  skin  and 
mucosal  allergy  and  hyperactivity 
reactions,  sensory  effects  (odors  and 
irritations),  airways  effects  (from  both 
acute  and  chronic  exposures), 
neuropsychological  effects,  and 
psychosocial  effects,  especially  due  to 
the  lack  of  social  support  [Ex.  4-200). 

Indoor  air  pollution  may  be  caused  by 
physical,  cbemicaU  or  microbiological 
agents,  and  is  aggravated  by  poor 
ventilation.  The  causation  of  SBS  by 
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indoor  air  pollution  was  first  objectively 
demonstrated  in  1984  in  a  study  of  62 
Danish  subjects  suffering  from  "indoor 
climate  symptoms"  [Ex.  4-20).  These 
subjects  reported  primarily  eye  and 
upper  respiratory  irritation,  but  were 
otherwise  healthy  individuals,  and  did 
not  suffer  from  asthma,  allergy,  or 
bronchitis.  The  subjects  were  exposed  to 
a  mixture  of  22  volatile  organic 
c  hemicals  commonly  found  in  the 
indoor  environment  at  concentrations  of 
0.  5.  and  25  mg/ra-\  These 
concentrations  corresponded 
respectively  to  "clean"  air,  average 
polluted  air  in  Danish  houses,  and 
maximum  polluted  air  in  Danish 
houses.  After  exposure,  the  Digit  Span 
test  was  administered.  The  Digit  Span 
test  consists  of  the  subject  being  allowed 
1o  view  a  series  of  random  digits  for  a 
sh:-rt  period  of  tiine;  the  numbers  are 
then  covered  up  and  the  sub<«?ct  asked 
to  repeat  the  sequence  backwards.  This 
tost  is  reported  to  be  sensitive  to 
bituational  anxiety  and  alertness,  and 
therefore  a  measure  of  stress  and  ability 
to  ccncf-ntrate.  Bach  et  al.  foux-;d 
significant  declines  in  performance  on 
the  digit  span  test  following  exposure  to 
these  low  levels  of  volatile  organic 
chemicals,  demonstrating  objectively 
the  existence  of  SBS  [Elx.  4-20). 

Molhave  et  al.  (E.x.  4-228].  in 
reporting  en  the  same  62  subjects,  found 
that  subjects  exposed  for  2'/.  hrs  did  not 
adapt,  and  that  the  subjects  reacted  to 
irritation  of  the  mucous  membranes  and 
not  to  odor  intensity.  The  exposure  was 
doubled-blind,  and  neither  the  subjects 
nor  the  testers  knew  the  exposure. 

Although  these  problems  have  be^n 
demonstrated  to  be  real,  they  may  affect 
only  a  small  percentage  of  building 
occupants.  Also,  there  are  various" 
degrees  of  problems  which  may  occur. 
Some  individuals  who  experience 
reldfivtiiy  mild  and  treatable  symptoms 
such  as  headache,  may  be  able  to  cope 
with  the  sick  building  enviroimient  for 
extended  periods,  although  suffering 
from  increased  stress.  Other  individuals, 
more  seriously  affected,  may  find 
symptoms  so  severe  that  they  mav  be 
unable  to  be  in  the  building  for 
extended  periods,  or  at  all.  Still  others 
may  become  temporarily  or 
permanently  disabled. 

It  has  been  suggested  that  SBS  may 
not  be  one  syndrome  but  a  number  of 
sub-sv-ndroraes  [Ex.  4-170).  This 
hypothesis  suggests  that  the  symptoms 
particularly  associated  with  chemical 
exposure  include  fatigue;  headache;  dry 
and  irritated  eyes.  nose,  and  throat;  and 
sometimes  include  nausea  and 
dizziness.  Those  SNTnptoms  most  related 
to  microbial  exposures  would  result  in 
itchy,  congested,  or  ninny  nose;  itchy 


watery  eyes;  and  sometimes  include 
wheezing,  tight  chest,  or  flu-like 
symptoms.  The  overlapping  sv-mptoms 
in  each  case  are  eye,  nose,  and  throat 
irritation,  perhaps  making  the  two  sub- 
syndromes,  chemical  and  microbial, 
difficult  to  distinguish.  Jones  concludes 
that  there  is  a  need  for  a  treatment 
protocol  as  well  as  a  diagnostic 
protocol,  which,  in  addition  to 
describing  corrective  actions  available 
in  response  to  different  diagnostic 
findings,  would  also  provide  guidelines 
for  the  design  and  implementation  of 
follow-up  studies  of  buildings  and 
individuals  in  order  to  assess  treatment 
effectiveness  [Ex.  3-170]. 

Randolph  and  Moss  [Ex.  4-258]  have 
written  about  a  number  of  problems 
ascribed  to  indoor  air  pollution  in  the 
chemically  sensitive  patient.  These 
problt>ms  include  irritabihty  from 
natural  gas  fumes,  allergy  to  dust  from 
forced  air  ventilation  systems, 
intoxication  and  even  hallucination 
from  paint  fumes.  Randolph  describes 
chemical  sensitivity  to  dry  cleaning 
chemicals,  and  rug  shampoo,  and 
imphcates  moldy  carpets  in  producing 
allergenic  substances.  He  also  describes 
joint  pain,  malaise,  and  fatigue  due  to 
pesticide  exposure;  and  skin  rashes 
from  exposure  to  plasticizers.  Randolph 
further  describes  intolerance  to  highly 
scented  products  such  as  deodorant 
soaps,  toUet  deodorants,  and 
disinfectants,  especially  pine-scttnted 
ones.  Other  patients  have  reported 
reacting  to  strong  perfumes  and  other 
cosmetics.  So-called  air  fresheners  often 
prove  to  be  particularly  troublesome.  Ke 
also  describes  that  so.me  patients  are 
sensitive  to  the  odors  from  hot  plastic- 
coated  wires  in  electronic  equipment. 

There  is  little  data  on  the  perceptions 
of  victims  of  SBS.  Shapiro  [Ex.  4-232] 
has  coraphed  a  summary  of  16  case- 
histories  of  SBS  in  the  victims'  own 
words.  It  is  useful  to  review  these  for 
insight  into  the  problems  from  the 
victims'  point  of  view. 

One  episode  that  Shapiro  [Ex.  4-282] 
reported  on  was  in  a  building  occupied 
by  a  government  agency.  As  a  result  of 
problems  related  to  carpeting  and  other 
suspected  causes,  five  workers  were 
reported  to  have  left  the  agency,  11  were 
relocated  to  alternative  workspace  or 
worked  at  home,  and  100  reported  to  the 
agency's  medical  officer  that  they  had 
SBS  related  problems.  The  range"  of  self- 
reported  symptoms  included  a  variety  of 
moderate  and  acute  respiratory 
problems;  headache;  sore  throat; 
burning  of  the  eyes,  lungs,  and  skin; 
rashes;  fatigue;  larjTigitis;  clumsiness; 
disorientation;  loss  of  balance;  nausea; 
numbness  in  extremities  and  face;  and 
difficulty  with  mental  tasks. 


The  patient's  reported  that  the 
diagnoses  of  the  occupational  health 
physicians  they  visited  included  upper 
and  lower  respiratory  irritation, 
intoxication-type  syndrome, 
occupational  asthma,  and  chronic 
hypersensitivity  pneumonitis. 

The  central  nervous  system  effects 
reported  by  many  do  not  lend 
themselves  to  ready  diagnosis  [Ex.  4- 
282].  Some  of  the  lesser  affected 
individuals  either  saw  no  physician  at 
all  or  saw  a  family  doctor  or  allergist 
who  was  not  famihar  with  occupational 
or  environmental  health  [Ex.  4-282]. 

The  Air  Force  Procedural  Guide  [Ex. 
4-199]  on  dealing  with  SBS  takes  a 
practical  view:  "*   *   •  in  most  cases 
the  sick  building  s\Ti<irome  does  not 
have  a  clearly  understood  etiolctrv  and 
many  of  the  SBS  studies  and 
investigations  were  inconclusive.  The 
significance  of  exposure  that  [what 
chemical  or  physical  agent 
concentrations  cause  symptonsl  can  be 
pathogenic  remains  unanswered,  but  the 
realities  of  worker  complaints  and 
discomfort  are  valid  reasons  to  seriously 
address  this  problem." 

In  summary.  SBS  is  not  a  well-defined 
disease  with  well-defined  causes.  It 
appears  to  be  a  reaction,  at  least  in  p^irt 
due  to  stimulation  of  the  common 
chsmical  sense,  to  a  variety  of  chemical, 
physical  or  biological  stimuli.  Its 
victims  display  all  or  some  of  a  pattern 
of  irritation  of  the  mucous  membranes, 
and  the  worst  affected  individuals  have 
neurological  .symptoms  as  well. 

B.  Building-Rclatffd  Illness 

Building-related  illness  (BRI) 
describes  specific  medical  conditions  of 
known  etiology  which  can  often  be 
documented  by  physical  signs  and 
laboratory  findings.  Such  illnesses 
include  sensory  irritation  when  caused 
by  known  agents,  respiratory  allergies. 
no.socomial  infections,  humidifier  fever, 
hypersensitivity  pneumonitis. 
Legionnaires'  disease,  and  the 
symptoms  and  signs  characteristic  of 
exposure  to  chemical  or  biologic 
substances  such  as  carbon  monoxide, 
formaldehyde,  pesticides,  endotoxins, 
or  mycotoxins  [Exs.  3-61,  4-144].  Some 
of  these  conditions  are  caused  by 
exposure  to  bioaerosols  containing 
whole  or  parts  of  viruses,  fungi, 
bacteria,  or  protozoans.  These  illnesses 
are  often  potentially  severe  and.  in 
contrast  to  SBS  complaints,  are  often 
traceable  to  a  specific  contaminant 
source,  such  as  mold  infestation  and/or 
microbial  growth  in  coohng  towers,  air 
handling  systems,  and  water-damaged 
furnishings.  SvTnptoms  may  or  may  not 
disappear  when  the  employee  leaves  the 
building.  SusceptibiUty  is  influenced  by 
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host  factors,  such  as  age  and  immune 
system  status.  Mitigation  of  building- 
related  illnesses  requires  identification 
and  removal  of  the  source,  especially  in 
cases  involving  hypersensitivity 
responses. 

1.  Indoor  Air  Contaminants 

Comments  submitted  to  the  docket  in 
response  to  the  RFI  and  contained  in  the 
literature  indicate  that  specific 
substances  or  classes  of  substances  have 
been  implicated  as  contributing  to  poor 
indoor  air  quality  problems.  These 
substances,  either  alone  or  in  synergy. 
have  produced  health  effects  that  OSHA 
believes  can  be  considered  material 
impairment  [Ex.  4-124).  In  most  cases, 
people  likely  to  be  at  risk  have  specific 
susceptibility. 

But  such  susceptibility  is  common 
and  adverse  effects  can  arise  suddenly 
following  exposure.  The  relevant  effects 
can  be  categorized  into  six  categories: 
irritation,  pulmonary,  cardiovascular, 
nervous  system,  reproductive,  and 
cancer. 

Common  chemical  sense  or  irritation 
perception  is  mediated  through 
receptors  found  not  only  throughout  the 
nasal,  pharyngeal,  and  laryngeal  areas  of 
the  respiratory  system  but  also  on  the 
surface  of  the  eyes,  specifically  the 
conjunctiva  and  cornea  [Ex.  4-239).  It  is 
partially  through  the  stimulation  of 
these  receptors  that  exposed  persons 
perceive  irritation.  Many  comments  to 
the  docket,  from  citizens,  researchers, 
and  indoor  air  consultants,  raised  the 
issue  about  the  irritating  effects  related 
to  known  indoor  air  contaminants.  The 
air  contaminants  of  concern  include 
formaldehyde  [Exs.  3-14,  3-32,  3-38,  3- 
188, 3-440a,  3-446, 3-575,  4-125,  4- 
144,  4-214),  volatile  organic  compounds 
(VCX:s)  [Exs.  3-32,  3-446.  3-500,  4-145, 
4-243,  4-320),  ozone  [Exs.  3-14,  4-42, 
4-134,  4-236,  4-237),  carpet-associated 
chemicals  [Exs.  3-25,  3-444D.  3-576,  4- 
144,  4-214),  vehicle  exhausts  [Exs.  3-6, 
3-63,  3-206,  3-238,  3-360,  3^37,  3- 
444D,  3-631,  3-659],  combustion  gases 
[Ex.  3-32),  particulates  [Exs.  3-32,  3- 
446,  3-500),  man-made  mineral  fibers 
(fiberglass,  glasswool  and  rockwool)  [Ex. 
4-33),  and  pesticides  [Ex.  3-446).  The 
irritation  effects  present  as  sensory 
irritation  of  the  skin  and  upper  airways, 
irritation  of  eye,  nose  and  throat,  dry 
mucous  membranes,  erythema, 
headache,  and  abnormal  taste  [Ex.  3-14, 
4-33).  The  pulmonary  effects  include 
upper  and  lower  respiratory  tract  effects 
such  as  rapid  breathing,  fatigue, 
increased  infection  rate,  broncho- 
constriction,  pulmonary  edema,  asthma, 
allergies  and  flu-like  symptoms.  Acute 
exposure  to  low  level  of  air 
contaminants  results  in  primarily 


reversible  effects,  while  chronic 
exposure  may  result  in  pulmonary 
fibrosis  that  can  result  in  irreversible 
damage  [Exs.  3-14,  4-33). 

These  health  effects  were  associated, 
as  reported  in  many  comments  to  the 
docket,  with  specific  contaminants, 
including  asbestos  [Exs.  3-38,  3-440A, 
3-500),  combustion  gases  [Exs.  3-14,  3- 
34,  3-440A,  3^46,  3-500), 
formeldehyde  [Exs.  3-32,  3-38.  3-188, 
3^40A,  4-124),  ozone  [Exs.  4-42,  4- 
237).  VOCs  [Ex.  3-32],  vehicular 
exhaust  [Ex.  3-63),  and  particulates 
[Exs.  3-32,  3-38.  3-440A,  3-500). 

Individuals  with  underlying 
pulmonary  disease,  such  as  asthma,  are 
more  susceptible  than  others  to  acute 
exposure  to  these  indoor  air 
contaminants  and  experience  coughing 
and  wheezing  at  low  levels  of  exposure. 
Synergism  may  occur  between  chemical 
contaminants,  such  as  ozone  and  VOCs, 
in  aggravating  asthma  [Ex.  4-33).  These 
affected  individuals  may  also  be  at 
increased  risk  of  pulmonary  infections 
due  to  the  synergistic  effect  between 
chemical  and  microbial- contaminants 
[Ex.  4-33). 

Cardiovascular  effects  have  also  been 
associated  with  poor  indoor  air  quality. 
These  effects  are  presented  as  headache, 
fatigue,  dizziness,  aggravation  of 
existing  cardiovascular  disease,  and 
damage  to  the  heart.  These  effects  are 
associated  with  exposure  to  combustion 
gases  such  as  carbon  monoxide  [Exs.  3- 
38.  3-440A).  VOCs  [Ex.  3-500).  and 
particulates  [Ex.  3-500). 

Nervous  system  effects  have  also  been 
produced  due  to  exposure  to  poor 
indoor  air  quality.  These  effects  include 
headache,  blurred  vision,  fatigue, 
maladse  with  nausea,  ringing  in  the  ears, 
impaired  judgement,  and  polyneuritis. 
These  effects  are  associated  with 
exposure  to  carbon  dioxide  [Ex.  3-14), 
carbon  monoxide  [Exs.  3-32,  3-38,  3- 
446,  3-500],  formaldehyde  [Exs.  3-32, 
3-38,  3-446,  3-500).  and  VOCs  [Exs.  3- 
32,  3-446.  3-500]. 

Relevant  reproductive  effects  include 
menstrual  irregularities  and  birth 
defects  and  are  associated  with 
exposure  to  formaldehyde  [Exs.  3—446. 
3-500)  and  VOCs  [Exs.' 3-446.  3-500). 

The  occurrence  of  cancer  has  also 
been  attributed  to  exposures  associated 
with  poor  indoor  air  quality.  In 
particular,  cancer  of  the  lung,  including 
mesothelioma,  esophagus,  stomach,  and 
colon  have  been  associated  with 
exposure  to  asbestos  [Exs.  3-6,  3-14,  3- 
38.  3-188,  3-440A.  3-500],  radon  [Exs. 
3-35,  3-38.  3-188.  3-440A.  3-500], 
vehicular  exhausts  (Exs.  3-84,  3-206.  3- 
360H],  combustion  gases  [Ex.  3-500), 
VOCs  (Exs.  3^46.  3-500,  4-294],  and 
particulates  (Ex.  3-500). 


2.  Microbial  Contamination 

Building-related  illnesses  can  result 
in  serious  illness  and  death.  Indoor 
transmission  of  disease  caused  by 
obligate  pathogens  (microbes  that 
require  a  living  host)  is  common  in 
indoor  environments,  especially  those 
that  are  overcrowded  and  inadequately 
ventilated[Ex.  4-33).  Diseases  in  this 
category  include  influenza,  rhinovirus 
or  colds,  and  measles.  Indoor 
transmission  of  disease  caused  by 
opportunistic  microorganisms  usually 
affects  compromised  individuals,  those 
with  existing  conditions  that  make  them 
more  susceptible  to  infection,  such  as 
pulmonary  disease  or 
immunodeficiency.  Legionnaires' 
disease,  pulmonary  tract  infections,  and 
humidifier  fever  are  diseases  that  fall 
into  this  category.  Diseases  that  affect 
the  immune  system  include  allergic 
reactions,  as  seen  in  antibody-mediated 
responses  (asthma  and  rhinitis)  and 
interstitial  lung  disease,  as  seen  in  cell- 
mediated  reactions  (hypersensitivity 
pneumonitis)  [Ex.  4-33).  All  of  these 
diseases  produce  substantial  amounts  of 
illness  each  year  [Exs.  4-33.  4-41,  4- 
214). 

In  the  U.S.,  Legionnaires'  disease  is 
considered  to  be  a  fairly  common, 
serious  form  of  pneumonia.  The 
Legionella  bacterium  is  one  of  the  top 
three  bacterial  agents  in  the  U.S.  which 
causes  sporadic  community-acquired 
pneumonia.  Because  of  the  difficulty  in 
clinically  distinguishing  this  disease 
from  other  forms  of  pneumonia,  many 
cases  go  unreported.  Although 
approximately  1,000  cases  are  reported 
to  the  Centers  for  Disease  Control  and 
Prevention  annually,  it  has  been 
estimated  that  over  25,000  cases  of  the 
illness  actually  occur.  This  disease 
burden  is  estimated  to  result  in  over 
5,000  to  7,000  deaths  per  year  [Ex.  4- 
41).  Brooks  et  al.  [Ex.  4-33]  reported 
that  as  many  as  116,000  cases  occur 
each  year.  Of  these  cases,  it  is  estimated 
that  between  35,000  and  40,000  die.  The 
attack  rate  for  L.  pneumophila  ranges 
from  0.1  to  5%.  The  case  fatality  rate 
ranges  from  15  to  20%  [Ex.  4-214). 

Two  serious  allergic  or 
hypersensitivity  diseases  are  asthma 
and  hypersensitivity  pneumonitis 
(extrinsic  allergic  alveolitis).  An 
estimated  3%  of  the  U.S.  population 
suffers  from  asthma  (approximately 
9,000.000  people)  [Ex.  4^1).  These 
individuals  may  be  more  susceptible  to 
bioaerosol  contamination  or  chemical 
contamination  of  the  indoor 
environment. 

Hypersensitivity  pneumonitis  is 
triggered  by  recurrent  exposure  to 
microbials,  fumes,  vapors,  and  dusts 
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(Ex.  4-33].  The  lung  interstitium. 
terminal  bronchioles,  and  alveoK  react 
in  an  inflammatory  process  that  can 
organize  into  granulomas  and  progress 
to  fibrosis.  The  s\Tnptoms  of  acute 
episodes  of  this  disease  are  malaise, 
fever,  chilis,  cough  and  dyspnea.  The 
symptoms  of  chronic  episodes  are 
serious  respiratory  symptoms  such  as 
progressive  dyspnea.  Chronic  disease 
can  lead  to  irreversible  pulmonary 
structural  and  functional  changes  [Ex. 
4-33). 

Approximately  15%  (20,250)  of 
135,000  hospital  admissions  p^-r  year 
that  last  an  average  of  more  than  eight     ■ 
days  are  due  to  allergic  disease  [Ex.  4— 
41].  Burge  and  Hodgson  estimate  that 
these  hospitalizations  cost  five  million 
v.'ork  days  per  year.  The  prevalence  of 
svruptoms  consistent  witii 
h\ persensitivity  pneumonitis,  an 
interstitial  long  disease  caused  bv 
organic  dusts  or  by  aerosols  has  been 
examined  in  subpopulations  at  well- 
defined,  increased  risk,  such  as  farmers 
(0.1-32%)  or  pigeon  breeders  (0.1-21%) 
[Exs.  4-41,  4-214).  The  only  unbiased 
source  of  complaint  rates  in  unselected 
office  workers  are  control  buildings 
used  in  the  study  of  hypersensitivity 
pneumonitis  in  the  U.S.  Amow  et  al. 
[Ex.  4-15]  reported  complaints 
consistent  with  hypersensitivity 
pneumonitis  in  1.2  percent  and  Gamble 
et  al.  [Ex.  4-116]  in  4  percent  of  these 
populations.  Since  no  clinical  data  are 
available,  it  is  not  known  how  these 
complaints  are  related  to  actual  disease, 
and  it  is  unknown  whether  these 
com.plaints  are  associated  with  lost 
work  time,  doctor  visits  or  hospital 
admissions  [Ex.  4—41). 

Humidifier  fever,  a  less  serious 
variant  of  hypersensitivity  pneumonitis, 
also  is  caused  by  exposure  to 
microorganisms  contained  in  an  aerosol. 
Attack  rates  in  building  epidemJcs  have 
been  as  high  as  75%,  whereas  complaint 
rates  are  usually  2-3%  in  nonepidemic 
situations  [Ex.  4—41).  Because  of  the 
similarity  of  the  individual  symptoms  to 
other  dibt  .ses  (fever,  headache, 
polvuha,  weight  loss  and  joint  pain),  it 
is  often  difficult  to  separate  actual 
disease  from  complaints  related  to  the 
common  cold  in  nonepidemic  situations 
[Exs.  4-33,  4-^1).  While  rare,  a 
workplace  epidemic  of  humidifier  fever 
can  virtually  shut  down  an  entire 
building,  and  only  removal  of  the 
contamination  will  end  the  epidemic 
[Exs.  4-41,  4-144,  4-214). 

Microbial  contamination  of  building 
structures,  furnishings,  and  HVAC 
system  components  contribute  to  poor 
indoor  air  quality  problems,  especially 
those  related  to  building-related 
illnesses  OSHA  believes  that 


consequent  health  effects  constitute 
material  impairment  of  health  [Exs.  3- 
61,  4-41].  These  can  be  categorized  as 
irritation,  pulmonary',  cardiovascular, 
nervous  system,  reproductive,  and 
cancer  effects. 

Irritation  effects,  either  from  the 
physical  prese.nce  of  bioaerosols  or  from 
exposure  to  VOCs  released  by 
biologicals,  have  been  demonstrated  in 
susceptible  workers  [Ex.  3-32).  In 
addition,  water  leakage  on  fumishLngs 
or  within  buildmg  components  can 
result  in  the  proliferation  of 
microorganisms  that  can  release  acutely 
irritating  substances  into  the  air. 
Typically,  where  microorganisms  are 
allowed  to  grow,  a  moldy  smell 
develops.  This  moldy  smell  is  often 
associated  with  microbial 
contamination  and  is  a  result  of  VOCs 
released  during  microbial  growlh  on 
environmental  substrates  [E.x.  4—41]. 

Pulmonary  effects  which  have  been 
associated  with  exposure  to  bioaerosols 
include  rhinitis,  asthma,  allergies, 
hypersensitivity  diseases,  humidifier 
fever,  spread  of  infections  including 
colds,  viruses,  and  tuberculosis,  and  the 
occurrence  of  Legionnaire's  disease 
[Exs.  3-17.  3-32.  3-38,  3-GlB.  3-138, 
3-440A.  3-446,  3-500.  4-41,  4-144.  4- 
214]. 

Building-related  asthma  has  also 
recently  been  documented  in  office 
workers  [Exs.  3-61.  4-43]  and  some  case 
reports  show  it  to  be  associated 
specifically  with  humidifier  use. 
Biocides  used  in  humidification  systems 
are  suspected  causes  of  office-associated 
asthma  [Ex.  4-103). 

Cardiovascular  effects  manifested  as 
chest  pain,  and  nervous  system  effects 
manifested  as  headache,  blurred  vision, 
and  impaired  judgment,  have  occurred 
in  susceptible  people  following 
exposure  to  bioaerosols  [Exs.  3^-32,  3- 
446).  It  has  been  suggested  that  these 
effects  may  be  caused  by  VOCs  released 
by  the  microbiologicais.  or  they  may  be 
a  complication  of  related  pulmonary 
effects. 

The  development  of  cancer  in 
susceptible  people  is  possible  following 
exposure  to  certain  types  of  toxigenic 
fiingi  and  mycotoxins.  However,  the 
probability  of  such  exposures  occurring 
in  workplaces  covered  by  this  standard 
is  probably  limitcni.  Mycotcxins  (toxins 
produced  as  secondary'  metabolites  by 
many  fungi)  are  among  the  most 
carcinogenic  of  known  substances,  and 
are  also  acutely  toxic.  The  American 
Conference  of  Governmental  and 
Industrial  Hygienists  wrote  "[ijhe 
toxigenic  fungi  are  common 
contaminants  of  stored  grain  and  other 
food  products  and  have  caused  well- 
described  outbreaks  of  acute  systemic 


toxicosis  as  well  as  specific  organ 
carcinogenesis  when  such  food  is 
consumed  *   •   •  It  appears  clear  that 
massive  contamination  with  a  highly 
toxigenic  fungus  strain  of  a  site  in 
which  aerial  dispersion  of  metabolic 
products  occurred  would  be  necessary 
to  induce  acute  s\-mptoms.  However. 
considering  the  carcinogenicity  of  many 
fungal  toxins,  an  examination  of  the 
risks  of  chronic  inhalation  exposure 
appears  justified"  [Ex.  3-61). 

In  summary,  most  of  the  health  effects 
as.sociated  with  SBS  and  BRI  occur  in 
indoor  environments  were 
concentrations  of  pollutants  are  much 
less  than  the  OSHA  Permissible 
Exposure  Levels  (PELs)  (29  CFR 
1910.1000)  [Ex.  4-3].  It  is  important  to 
point  out  that  the  PELs  are  chemical- 
specific  standards  that  are  not  only 
based  on  health  effects  but  also  on 
technological  feasibility,  cost  restraints 
and  a  "healthy"  worker  exposed  for  a 
40-hour  work  week.  In  the  industrial 
workplace,  hazards  are  minimized  by 
the  use  of  administrative  and 
engineering  controls  and  the  use  of 
personal  protective  equipment  The 
nonindustrial  environment,  however, 
does  not  have  these  controls. 
Ventilation  systems  are  designed  oniy  to 
remove  occupant-generated 
contaminants,  such  as  carbon  dioxide 
and  odors.  These  types  of  systems  were 
not  designed  to  dilute  multiple  point 
sounjes  of  contaminants  that  are 
typically  found  in  nonindustrial 
workplaces  (see  section  III).  Unless 
adequate  ventilation  and  source  controls 
are  utilized  and  adequately  maintained, 
many  of  the  chemical  contaminants  can 
concentrate  to  levels  that  induce 
symptoms.  The  possibility  exists  that 
synergistic  efTinrts  occur,  these  effects 
occur  not  only  between  substances  to 
enhance  their  toxicity  but  also  by 
lowering  the  resistance  to  lung  infection 
in  susceptible  persons. 

C.  Environmental  Tobacco  Smoke 

ETS  is  composed  of  e.xhalod 
mainstream  and  sidestream  smoke.  The 
chemical  composition  and  exposure 
sources  of  ETS  are  described  in  the 
Exposure  section  of  this  preamble  (see 
Section  III).  The  pharmacokinetics  of 
ETS  have  been  widely  studied  and  are 
described  in  the  following  section. 

A  wide  spectrum  of  health  effects 
have  been  associated  with  exposure  to 
ETS.  These  effects  include  mucous 
membrane  irritation,  decrease  in 
respiratory  system  performance,  adverse 
effects  on  the  cardiovascular  system, 
reproductive  effects,  and  cancer.  The 
following  section  also  presents  more 
detailed  information  on  these  health 
effects. 
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1 .  Phannacokinetics 

Whether  a  chemical  elicits  toxicity  or 
not  depends  not  only  on  its  inherent 
potency  and  site  specificity  but  also  on 
how  the  human  system  can  metabolize 
and  excrete  that  particular  chemical.  To 
produce  health  effects,  the  constituents 
of  ETS  must  be  absorbed  and  must  be 
present  in  appropriate  concentration  at 
the  sites  of  action.  After  absorption, 
some  of  these  contaminants  are 
metabolized  to  less  toxic  metabolites 
while  some  carcinogens  are  activated  by 
metabolism  in  the  body.  Available 
biomarkers  of  ETS,  such  as  nicotine, 
clearly  show  that  nonsmoker  exposure 
is  of  sufficient  magnitude  to  be  absorbed 
and  to  result  in  measurable  levels  of 
these  biomarkers.  There  is  sufficient 
evidence  in  the  literature  to  indicate 
that  several  components  of  sidestream 
smoke  are  rapidly  absorbed  and  widely 
distributed  within  the  body.  However, 
the  extent  of  absorption,  distribution, 
retention  and  metabolism  of  these 
contaminants  in  the  body  depends  upon 
various  physiological  and 
pharmacokinetic  parameters  that  are 
influenced  by  gender,  race,  age  and 
smoking  habits  of  the  exposed 
individuals.  These  parameters  and 
others  may  result  in  differences  in 
susceptibility  among  exposed 
subpopulations.  Nicotine  is  one  of  the 
most  widely  studied  constituents  of 
tobacco  smoke.  There  have  been 
numerous  studies  on  the 
pharmacokinetics  of  nicotine  in  both 
animals  and  man. 

(a)  Absorption  and  distribution. 
Absorption  and  distribution  of  tobacco 
smoke  constituents  are  usually 
measured  by  using  surrogate  markers.  A 
correlation  between  nicotine  absorption 
and  exposure  to  tobacco  smoke  has 
between  demonstrated,  thus  making 
nicotine  an  appropriate  marker  for 
tobacco  smoke  in  phannacokinetic 
studies.  The  steady  state  volume  of 
distribution  for  nicotine  is  large 
indicating  that  it  is  widely  distributed 


within  the  body  [Ex.  4-185].  Nicotine 
has  been  shown  to  bind  with  plasma 
proteins  which  may  interfere  with 
elimination  and  thereby  prolong 
retention  in  the  body.  The  studies  in  the 
docket  clearly  indicate  that  nicotine  and 
other  constituents  of  tobacco  smoke  are 
readily  absorbed  and  distributed 
throughout  the  body  thereby  increasing 
the  potential  of  producing  adverse 
effects  at  more  then  one  target  site. 

(b)  Metabolism.  Nicotine  is  rapidly 
eliminated,  primarily  via  metabolism 
and  urinary  excretion.  The  investigation 
of  metabolism  in  vivo  and  in  vitro,  has 
resulted  in  the  identification  of  more 
than  20  metabolic  products  in  the 
plasma  and  urine  of  humans  and 
animals.  The  principle  metabolic 
pathways  of  nicotine  appear  to  involve 
oxidation  of  the  pyrrolidine  ring  to  yield 
nicotine- I'-N -oxide  and  cotinine,  the 
latter  being  the  major  metabolite  and  the 
precursor  of  many  of  the  metabolic 
products  of  nicotine.  Some  of  the 
metabolites  detected  in  the  urine  of  rats 
after  intravenous  administration  in  a 
study  by  Kyerematen  et  al.  [Ex.  4-185] 
are  listed  in  Table  II-l.  In  humans, 
cotinine  is  the  major  degradation 
product  of  nicotine  metabolism  and  has 
a  serum  half-life  of  about  17  hours 
compared  to  two  hours  for  the  parent 
compound,  nicotine  [Exs.  4-27.  4-253). 
Traiis-3'-hydroxycotinine  in  the  free 
form  constitutes  the  largest  single 
metabolite  in  smokers'  urine  accounting 
for  35-40%  of  the  urinary  nicotine 
metabolite  [Exs.  4-48.  4-241]. 

Smokers  and  nonsmokers  differ  in 
their  metabolism  of  nicotine  and 
cotinine  [Exs.  4-133.  4-184.  4-279].  The 
half-life  values  for  urinary  elimination 
of  nicotine  and  cotinine  were  found  to 
be  significantly  shorter  in  smokers  than 
nonsmokers  [Ex.  4-186].  Plasma 
nicotine  clearance  was  faster  in  smokers 
than  in  nonsmokers  in  this  study.  More 
rapid  elimination  of  nicotine  and 
cotinine  has  been  attributed  to  the 
inductive  effects  of  chronic  cigarette 


smoking  on  the  hepatic  metabolism  of 
many  xenobiotic  agents.  However, 
Benowitz  et  al.  [Ex.  4—29]  were  imable 
to  confirm  published  research 
suggesting  that  smokers  metabolize 
nicotine  and  cotinine  more  rapidly  than 
nonsmokers. 

Variations  in  nicotine  metabolism 
occur  among  individuals.  Variations 
also  occur  due  to  differences  in  gender 
and  race  [Exs.  4-26.  4-186,  4-314].  It 
has  also  been  suggested  that  the 
metabolism  of  nicotine  between 
smokers  and  nonsmokers  may  differ. 
Male  smokers  have  been  shown  to 
metabolize  nicotine  faster  than  do 
female  smokers  after  intravenous 
infusion  of  nicotine  and  active  smoking. 
However,  this  difference  was  not 
observed  by  Benowitz  and  Jacob  [Ex.  4— 
23]  during  a  study  of  daily  intake  of 
nicotine  in  smokers  versus  nonsmokers. 
The  metabolism  of  nicotine  has  also 
been  studied  in  animals.  Male  rats  (4 
strains)  were  showTi  to  metabolize 
nicotine  faster  than  did  females  (Ex.  4- 
185). 

In  summary,  the  potential  effect  of 
nicotine,  and  other  ETS  constituents  in 
the  body,  is  governed  by  interactions 
between  several  physiological  and 
pharmacokinetics  parameters.  These 
interactions  may  lead  to  longer  retention 
of  toxic  constituents,  thus  prolonging 
the  effects  on  the  target  organs  resulting 
in  tissue  injury. 

2.  Irritation 

Exposure  to  ETS  is  capable  of 
inducing  eye  and  upper  respiratory  tract 
irritation.  Common  chemical  sense  or 
irritation  perception  is  mediated 
through  receptors  in  the  fifth,  ninth,  and 
tenth  cranial  nerves.  These  receptors  are 
found  throughout  the  nasal,  pharyngeal, 
and  laryngeal  areas  of  the  respiratory 
system  and  also  on  the  surface  of  the 
eyes  [Ex.  4-239].  It  is  partially  through 
the  stimulation  of  these  receptors  that 
exposed  persons  perceive  irritation. 


Table  ll-l.— Urinary  Excretion  of  Nicotine  and  Metabolites  in  Male  and  Female  Rats  After  Intravenous 

Administration  of  [14  C]Nicotine  (0.5  mg/kg) 


Metabolite 


Nicotine 

Cotinine 

Nicotine-N-oxIde  

Cotinine-N-oxide 

3-Pyridylacetic  acid 

r3-{3-F^ridy1)-r-oxobutyric  acid  

3-Hydroxycotinine  

r-{3-Pyridyl>-r-methylaminobutyric  acid 


JMI 


Male 

Female 

Recovery  of 
administered 
radioactivity 
(percentage) 

t,  :8  (Hr)      - 

Recovery  of 
administered 
radioactivity 
(percentage) 

t./«  (Hr) 

10.8  M.5 

2.5  t  0.4 

'  24.0  »  4.6 

2  5.6*0.5 

9.3  *  0.8 

6.0  t  0.6 

'  5.7  t  0.7 

26.8  *  0.8 

10.8  t  0.9 

1.6*1.4 

7.8*1.4 

2.6  *  0.3 

8.5  t  1.6 

7.5  t  0.8 

13.7*1.0 

6.8  *  0.6 

1.8*0.3 

5.8  t  0.3 

1.2*0.2 

3ND 

2.7  *  0.6 

5.3  *  0.9 

2.4  *  0.7 

6.0  *  0.6 

5.7  ±  0.5 

6.7  *  0.8 

5.6*  1.5 

9.9*1.5 

4.2  »  0.6 

5.9  t  0.8 

11.4*0.4 

ND 
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Table  ll-i.— Urinary  Excretion  of  Nicotine  and  Metabolites  in  Male  and  Female  Rats  After  Intravenous 

Administration  of  [i^CINicotine  (0.5  mg/kg)— Continued 


Metabolite 


Nornicotine  

Demethylcotinine  

r-(3-Pyridyl)-r-oxo-N-Methylbutramide  „„, 

Isomethylnicotinlum  Ion  

Allohydroxydemethylcotinine  

Total  

'0.01<p<0.05. 

2p<0.01. 

3ND,  not  determined;  cor,cePtration  too  lo^  to  estimate  t  :„  accurately. 


Male 


Recovery  of 
administered 
radioactivity 
(percentage) 


8.1  1  0.9 
0.8  •  0.1 
18^  0.3 
2.1  « 
2.8  ^  0.4 


69.4  t  3.0 


t'  :h  (Hr) 


4.1  •  0.6 
ND 
3.5  *  0.6 
4.5  ^  0.7 
9.8-  1.4 


Female 


Recovery  of 
administered 
radioactivity 
(percentage) 


8.1  '-  1.8 

<0.3 

'  0.6  '-  0  3 

<0.3 

1.9'  0.6 


65.0  '-  3.6 


t,  :i.  (Hr) 


'8.3  n.3 
ND 
ND 
ND 

10.0  M  6 


The  ability  of  tobacro  smoke  to  t-licit 
irritation  may  be  enhanced  bv  low 
relative  humidity  and  varies  according 
to  concentration  (E.\.  4-239).  Irritating 
components  of  ETS  are  contained  in 
both  the  vapor  phase  and  the  particulate 
phase  (see  Tables  III-6  and  I!I-7).  These 
effects  have  been  studied  in  both 
experimental  (e.g.,  animals  studies: 
clinical  and  chamber  studios  on 
humans)  and  field  (e.g.,  surveys  and 
epidemiological  studies)  studies.  The 
NRC  report  [Ex  4-239]  summarized 
these  studies  and  concluded  that  even 
though  the  specific  components  of  ETS 
that  cause  irritation  were  not  identified, 
the  overall  effects  were  eye  and  throat 
irritation  and  immunological  responses. 
Weber  |Ex.  4-317]  reported  the  results 
of  a  field  study  that  included  44 
workrooms  where  smoking  was  taking 
place.  Eye  irritation  was  reported  by  52 
out  of  167  workers.  Nonsmokers  reacted 
more  than  smokers  to  the  ETS;  36  of  the 
52  workers  who  reported  eye  irritation 
at  work  were  nonsmokers  [Ex.  4-317]. 
Asano  et  al.  [Ex.  4-18]  reported 
significant  eye  irritation,  as  measured  by 
blinking  rates,  in  both  healthy  smoking 
and  nonsmoking  adults  following 
exposure  to  ETS.  Nonsmokers  reported 
more  eye  irritation  than  smokers  did. 
Effects  such  as  eye  irritation  and  nasal 
stuffiness  were  reported  to  OSHA  in 
comments  to  the  docket  [Exs.  3-38.  3- 
58,  3-59,  3-188.  3-438D.  3^40A]. 

3.  Pulmonary  Effects 

Much  of  the  literature  relevant  to  the 
association  between  non-cancerous 
health  effects  and  ETS  has  focused  on 
children.  Because  children  are 
undergoing  development  and 
maturation,  they  are  not  physiologically 
equivalent  to  adults  exposed  to  the  same 
conditions.  Therefore,  findings  in 
studies  conducted  with  respect  to  ETS 
and  children  may  not  be  directly 
applicable  to  adults.  However,  a  number 


of  studies  have  investigated  the 
relationship  between  ETS  and 
pulmonary  health  effects  in  adults. 

Studies  which  are  restricted  to  adults 
vary  by  numerous  factors,  such  as  the 
population  studied,  the  measures  used 
to  estimate  exposure  to  ETS,  and  the 
physiologic  and  health  outcomes 
examined.  The  studies  also  vaiied  in  the 
consideration  of  potential  confounders. 
A  number  of  studies  have  found 
relationships  between  ETS  exposii.re 
and  pulmonary  health  effects.  Thrse 
studies  have:  (1)  used  pulmonary 
function  tests.  whi;-h  may  be  more 
sensitive  than  methods  used  in  other 
studies,  to  detect  physiological  changes 
occurring  in  the  small  airways  of  the 
lungs  (e.g.,  forced  mid-expiraton,-  flow 
rate  (P'EF2^_-s}.  and  forced  end- 
expiratory  flow  rate  (FEF7vs^)];  (^) 
studied  older  populations  with  a  longer 
history  of  exposure  to  ETS;  (3)  stratified 
the  level  of  ETS  exposure  with 
significant  findings  more  hkely  to  occur 
in  persons  with  higher  exposures;  and 
(4)  more  frequently  found  significant 
changes  in  lung  function  in  men, 
although  adverse  pulmonary  effects  to 
ETS  have  also  been  shown  in  women. 
The  following  discussion  summarizes 
the  results  of  these  studies  [Exs.  4-18, 
4-37, 4-€2, 4-148, 4-173,  4-176,  4-178, 
4-180,  4-209, 4-210,  4-278,  4-295,  4- 
321]. 

Asano  et  al.  [Ex.  4-18]  demonstrated 
the  acute  physiologic  changes  which 
occur  as  a  result  of  exposure  to  ETS. 
Nonsmokers  had  more  pronounced 
changes  in  eye  blinking  rates  (a  measure 
of  eye  irritation),  expired  carbon 
monoxide,  increased  heart  rate  and 
systolic  blood  pressure. 

Studies  of  ETS  and  chronic  health 
effects  in  adults  differ  by  how  they 
define  "never  smokers",  "exsmokers", 
and  how  other  various  levels  of  ETS 
exposure  are  defined,  either  in  nominal, 
ordinal  or  interval  scales;  and  whether 


or  not  they  take  mto  account  exposure 
both  in  the  workplace  and  at  home.  The 
potential  for  misclassification  bias 
occurs  whtT.  "nonsmokers"  are  loosely 
defined  and  used  as  the  comparative 
group  to  passive  smokers.  Several 
studies  considered  the  confounding 
impact  of  environmental  air  pollution 
[Ex.  4-278],  indoor  cooking  fuels  (Exs. 
4-37.  4-62]  or  occupational  exposures 
to  dusts  and  fumes  [Exs.  4-176,  4-178. 
4-209,4-210,  V-321]. 

There  have  b^en  fewer  longitudinal 
studies  [Exs.  4-148,  4-2"3.  4-295]  as 
compared  to  the  majority  which  have 
been  cross-sectional  studies.  The 
duration  of  exposure,  which  is  critical 
to  producing  a  measurable  health  effect, 
was  quantified  by  number  of  years 
directly  in  several  studies  [Exs.  4-37.  4- 
148.  4-173,  4-295,  4-321],  or  indirectly 
by  the  age  of  the  population  under  study 
[E.xs.  4-176.  4-209.  4-210].  In  those 
studies  which  had  carefully  assessed  for 
level  of  exposure  and  had  specified  a 
duration  of  at  least  10  years,  significant 
pulmonary  function  decrements  were 
noted  in  both  men  and  women  [Exs.  4- 
37,  4-148.  4  176.  4-321].  Overall, 
changes  in  pulmonary  indices  are  more 
likely  to  occur  in  men  than  in  women, 
however,  several  studies  have 
documented  statistically  significant 
physiological  changes  in  pulmonary 
function  occurring  in  women  [Exs.  4- 
37.4-176.4-178,4-321]. 

Understanding  the  significance  of 
findings  is  complicated  because  studies 
used  a  variety  of  measures  from 
spirometry.  Although  most  studies 
evaluated  FVC  (forced  vital  capacity) 
and  FEV|  (forced  expiratory  volume  in 
one  second),  fewer  studies  have 
measured  FEF25-  75  or  FEF75-85  (Exs.  4- 
176,  4-180,  4-209.  4-210,  4-321].  These 
later  measures  have  been  suggested  as 
being  more  sensitive  to  detecting 
changes  in  the  small  airways  where 
effects  of  ETS  are  most  likely  to  occur 
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(Exs.  4-46.  4-216,  4-230,  4-231]. 
However,  there  is  no  clear  consensus  in 
the  medical  literature  as  to  the  routine 
clinical  use  of  FEF25-75  orFEF75-«5.  or 
their  diagnostic  value  in  independently 
detecting  small  airway  disease  [Ex.  4-8). 

Estimates  of  the  decrement  in  FEV| 
due  to  ETS  exposure  in  passive  smokers 
as  compared  to  never  smokers,  ranges 
from  80  milliliters  (ml)  [Ex.  4-148]  to 
190  ml  [Ex.  4-37].  When  this  decrement 
is  expressed  as  a  percent  of  FEVi,  it  has 
been  estimated  to  be  5.7%  in  males,  or 
7.3%  when  these  same  subjects  were 
matched  for  age  [Ex.  4-210].  As  a  means 
of  comparison,  the  average  loss  in  lung 
volume  per  year  due  to  aging  alone  is 
estimated  to  be  25  to  30  ml  [Ex.  4-329]. 
The  American  Thoracic  Society  [Ex.  4- 
8]  specifies  that  spirometry  equipment 
have  a  level  of  accuracy  within  50  ml. 
Since  pulmonary  function  maneuvers 
are  very  effort  dependent,  intra- 
individual  variation  between  the  three 
best  efforts  should  be  within  5%  to  be 
acceptable.  The  importance  of  these 
spirometry  criteria  is  emphasized  by  the 
fact  that  the  FEVi  may  result  in  being 
100  to  200  ml  lower  than  when  a 
maximal  effort  is  given  by  the  subject. 
Furthermore,  a  decrease  of  15%  must  be 
achieved  before  certain  pulmonary 
indices  are  considered  outside  of 
normal  limits.  Given  this  perspective, 
although  changes  in  pulm.onary 
function  tests  may  truly  occur  as  a  result 
of  exposure  to  ETS  over  a  niunber  of 
years,  the  actual  clinical  impact  may  not 
be  apparent  in  the  healthy,  young 
individual.  Older  individuals  and  those 
with  preexisting  pulmonary  disease  are 
more  susceptible  to  the  pulmonary 
effects  of  exposure  to  ETS. 

Outside  of  r<?spiratory  changes  being 
documented  through  pulmonary 
function  testing,  other  symptoms  have 
been  found  to  be  significantly  associated 
with  ETS  exposure.  Hole  et  al.  [Ex.  4— 
148]  found  a  significant  increase  in  the 
prevalence  of  infected  sputum, 
persistent  sputum,  dyspnea  and 
hypersecretion  in  passive  smokers  as 
compared  to  controls.  Furthermore, 
rates  increased  as  those  exposed  were 
stratified  by  level  of  exposure  to  passive 
smoke  from  low  to  high.  Kauffmann  et 
al.  [Ex.  4-178]  noted  a  significant 
increased  risk  for  dyspnea  in  American 
(Odds  Ratio  (OR)=1.42)  and  French 
women  (OR=1.43),  and  an  increased  risk 
for  wheeze  in  American  women 
(OR=1.36).  Schwartz  and  Zeger  [Ex.  4- 
278]  found  an  increased  risk  for  phlegm 
or  sputum  in  a  3-year  longitudinal  study 
{0R=1.41).  This  risk  was  raised  to  1.76 
when  asthmatics,  who  may  be 
medicated,  were  excluded  from  the 
a.aalvsis. 


As  small  airway  disease  progresses  to 
chronic  obstructive  pulmonary  disease 
(COPD)  (also  referred  to  as  chronic 
obstructive  lung  disease  (COLD)),  the 
impact  of  ETS  becomes  more  detectable. 
KaUndidi  et  al.  [Ex.  4-173]  reported  an 
adjusted  odds  ratio  of  2.5  (90% 
Coitfidence  Interval  (CI),  1.3  to  5.0)  for 
Greek  women  never  smokers  exposed  to 
their  husbands'  tobacco  smoke. 

While  there  is  a  clear  trend,  and  in 
several  studies  a  statistically  significant 
finding  of  a  demonstrated  decrease  in 
pulmonary  function  indices,  or  an 
increase  in  respiratory  symptoms  in 
passive  smokers,  the  impairment 
nonsmokers  suffer  by  the  exposure  may 
not  be  immediately  obvious.  It  is 
important  to  note  that  these  findings 
have  been  demonstrated  in  otherwise 
healthy  individuals.  Based  upon  the 
finding  of  White  and  Froeb  [Ex.  4-321], 
Fielding  and  Phenow  [Ex.  4-102]  have 
described  such  changes  as  being 
equivalent  to  those  found  in  light 
smokers,  who  smoke  from  1  to  10 
cigarettes  per  day.  Where  a  decrease  of 
lOU  to  200  ml  of  FVC  or  FEV,  may  be 
clinically  insignificant  in  healthy 
persons,  such  a  change  may  be 
significant  for  workers  with  already 
impaired  pulmonary  function  [E.xs.  3- 
4330,  3-^40A,  4-76.  4-182].  These 
changes  may  be  the  pivotal  point  at 
which  a  worker  bectiries  unable  to 
continue  to  work. 

Cellular  effects  on  the  pulmonary 
tissue  have  also  been  obser\'ed  in 
animals  exposed  to  ETS  during 
experimental  studies.  Several  studies 
reviewed  by  OSHA  have  demonstrated 
that  chronic  cigarette  smoke  exposure 
produces  an  accumulation  cf  alveolar 
macrophages  (AM)  (the  presence  of  AM 
indicates  a  body's  response  to 
environmental  insults),  within  the 
respiratory  bronchioles  of  many  animals 
species.  This  effect  is  sim.ilar  to  that 
seen  in  human  smokers  [Exs.  4-31,  4- 
58,  4-109,  4-110,  4-140,  4-147,  4-150, 
4-179,  4-212,  4-249).  Increased  elastase 
secretion  by  alveolar  macrophages  from 
mice  chronically  exposed  to  cigarette 
smoke  has  also  been  observed  [Ex.  4— 
322]. 

Accumulation  of  polymorphonuclear 
leucocytes  (FMNs)  is  also  an  indication 
of  the  body's  response  to  environmental 
inatiits.  PMNs  were  found  in  the 
alveolar  septum  of  cigarette  smoke- 
exposed  hamsters,  similar  to  the  PMNs 
obsen,  ed  in  the  lungs  of  human  smokers 
[Ex.  4-204).  In  contrast  to  the  focal 
nature  of  the  alveolar  macrophages 
accumulation,  the  accumulation  of  PMN 
is  diffuse.  Studies  of  PMN  leukocyte 
function  have  not  been  systematically 
evaluated  in  smoke-exposed  animals. 


Other  studies  also  show  effects  of  ETS 
exposure  at  the  cellular  level.  For 
example,  yoxmg  lambs  exposed  to  ETS 
for  one  month  did  not  develop 
detectable  pulmonary  system  effects  or 
alteration  in  lung  mechanics  or  airway 
responsiveness.  However,  the  lambs  did 
develop  inflammation  of  pulmonary 
cells  [Ex.  4-290).  A  cytotoxic  effect  of 
tobacco  smoke  was  also  demonstrated. 
by  decreased  intracellular  adenosine 
triphosphate  (ATP)  content  in  guinea 
pig  alveolar  macrophages  and  lowered 
cell  bacteriocidal  activity  in  a  study  by 
Firlik  [Ex.  4-104]). 

E.xposure  to  tobacco  smoke  has  been 
shown  to  increase  the  permeability  of 
the  respiratory  epithelial  membrane  to 
macromolecules.  Bums  et  al.  [Ex.  4—45] 
have  shown  that  exposure  of  guinea  pigs 
to  tobacco  smoke  followed  by 
fluorescein  isothiocyanate-dextran 
(FITC-D,  molecular'weight  10,000) 
increased  the  amount  of  intact  FITC-D 
that  crossed  the  respiratory  epithelium 
into  the  vascular  space.  Transmission 
electron-microscopic  studies  showed 
that  the  FITC-D  diffused  across 
damaged  type  I  pneumocyte  membranes 
and  cytoplasm  to  reach  the  basal  lamina 
and  entered  the  alveolar  capillaries 
through  the  endothelial  junction. 
Damage  to  alveolar  epithelium  was 
more  frequent  for  the  smoke-exposed 
animals  than  the  room  air-exposed 
animals. 

Aryl  hydrocarbon  hydroxylase  (AHH) 
participates  in  the  activation  of  various 
carcinogens,  such  as  benzo(a)pyrene. 
This  is  one  of  the  many  carcinogens 
found  in  ETS.  Both  mainstream  and 
sidestream  smoke  are  capable  of 
inducing  pulmonary  AHH  activity. 
Gairola  [Ex.  114]  has  demonstrated -the 
induction  of  pulmonary  AHH  activity  in 
Sprague-Dawley  rats  and  male  C57BL 
mice  after  exposure  to  either 
mainstream  or  sidestream  smoke  fhjra 
University  of  Kentucky  Reference 
cigarettes  (2R1)  for  seven  days  per  week 
for  16  weeks.  However,  no  such 
induction  was  noted  in  Hartley  guinea- 
pigs  under  similar  conditions, 
indicating  a  species  difference.  The 
mainstream  and  the  sidestream  smoke 
were  equally  effective  in  inducing  the 
AHH  activity. 

There  is  consistent  evidence  that 
decrements  in  pulmonary  function  and 
increases  in  respiratory  sym  ptoras  occur 
in  current  smokers  and  in  e.xsmokers. 
However,  in  passive  smokers  these 
health  effects  are  not  as  easily 
demonstrated.  The  Environmental 
Protection  Agency's  December  1992 
report.  Respiratory  Health  Effects  of 
Passive  Smoking:  Lung  Cancer  and 
Other  Disorders  [Ex.  4-311],  reviewed 
an  abundance  of  evidence  showing 
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persistent  physiologic  changes  in 
children's  respiratory  function  and 
related  health  effects  as  a  result  of 
exposure  to  ETS.  Studies  evaluating 
these  same  effects  are  not  as  plentiful  in 
adults.  However,  the  EPA  concluded, 
"recent  evidence  suggests  that  passive 
smoking  has  subtle  but  statistically 
significant  effects  on  the  respiratory 
health  of  adults"  [Ex.  4-311]. 

The  weight  of  the  evidence  shows  that 
exposure  to  ETS  results  in  decreases  in 
pulmonary  function  indices  and 
increases  in  respiraton,'  symptoms  in 
otherwise  healthy  men  and  women  who 
are  exposed  to  ETS  for  periods  of  10  or 
more  yoars.  The  risk  of  developing 
COPD  appears  to  be  increased  in  passive 
smokers  with  lifelong  exposures  to  ETS. 
Whether  these  changes  impact  upon 
respiratory  function  to  a  degree  that 
impairment  occurs  may  be  dependent 
upon  the  individual's  pulmonarv  status 
and  overall  health  condition. 

4.  Cardiovascular  Effects 

A  developing  body  of  research 
indicates  that  the  cardiovascular  effects 
of  ETS  exposure  on  the  health  of 
nonsmokers  include  acute  effects,  such 
as  exacerbation  of  angina,  as  well  as 
chronic  effects,  such  as  atherosclerosis 
[Exs.  4-123,4-291.4-330]. 

Cardiovascular  diseases  [E.xs.  4-91,  4- 
136]  such  as  myocardial  infarction  [Ex. 
4-12],  sudden  death,  and  arterial 
thrombosis  occur  more  frequently  in 
cigarette  smokers  as  opposed  to 
nonsmokers  (Exs.  4-86.  4-233].  The 
same  chemicals  which  produce  these 
effects  in  active  smokers  are  present  in 
ETS.  These  include  nicotine,  carbon 
mono.xide,  polycyclic  aromatic 
hydrocarbons  (PAHs]  and  tobacco 
glycoproteins. 

The  following  discussion  on 
cardiovascular  effects  covers  thrombus 
fomiation,  vascular  wall  injury  and  the 
possible  mechanisms  of  these  effects  in 
nonsmokers.  Discussion  of  the  acute 
and  chronic  health  effects  follows. 

(a)  Thrombus  Formation.  Blood  clots 
in  the  coronary  arteries  are  an  important 
component  of  an  acute  myocardial 
infarction  (MI).  An  additional 
component  of  the  acute  MI  is  the 
presence  of  atherosclerotic  plaques  in 
the  walls  of  the  coronary  arteries. 
Platelets  are  involved  in  both  the  acute 
formation  of  blood  clots  and  the  chronic 
formation  of  atherosclerotic  plaques. 

There  is  evidence  that  ETS  exposure 
can  cause  platelets  to  become  more 
easily  activated  thus  predisposing  the 
platelets  to  become  involved  in  forming 
clots  and  atherosclerotic  plaques.  For 
example,  evidence  exists  that 
demonstrates  that  the  platelets  of 
nonsmokers  exposed  to  ETS  are  more 


easily  activated  [Exs.  4-40,  4-30].  The 
study  by  Burghuber  [Exs.  4^0] 
demonstrates  that  the  platelet  activating 
capabilities  of  ETS  are  more  prominent 
in  nonsmokers  than  in  smokers.  The 
results  of  this  study  suggest  that 
nonsmokers  are  at  a  greater  risk  of  blood 
clot  formation  secondary  to  ETS 
exposure  than  smokers. 

Acute  ETS  exposure  also  results  in  an 
increased  platelet  aggregation,  which  is 
an  initial  stage  of  the  development  of 
coronary  thrombosis  or 
vasoconstriction.  This  vasoconstriction 
can  lead  to  the  development  of  ccronar)- 
athero.sclerosis  after  chronic  exposure 
[Exs.  4-111,  4-123,  4-272]. 
Environmental  smoke  exposure  also  can 
increase  platelet-activating  factor  (PAF), 
platelet  factor  4,  beta-thromboglobulin, 
and  fibrinogen  concentration  which 
provides  a  marker  of  its  effect  on 
coronary  heart  disease  [Exs.  4-85,  4- 
157,4-224). 

(b)  Vascular  Wall  Injury. 
Atherosclerotic  plaque  formation  is  a 
complicated  chronic  process  that  can 
lead  to  constriction  of  the  lumen  of  the 
blood  vessels,  resulting  in  reduced 
blood  supply  to  the  myocardial  tissues. 
It  is  thought  that  an  essential  stop  in 
plaque  formation  is  injury-  to  the 
endothelial  lining  of  the  arterial  wall. 
ETS  has  been  implic.Tted  in  causing 
injury  to  the  endothelial  cells  which 
line  the  arterial  walls.  This  was 
demonstrated  in  the  study  by  Davis  et 
al.  [Ex.  4-80]  which  identified  an 
increase  in  the  number  of  endothelial 
cell  carcasses  in  the  circulation  of 
heahhv  people  after  being  exposed  to 
ETS. 

ETS  has  also  been  implicated  in 
stimulating  smooth  muscle  cell 
proliferation  and  in  altering  blood 
lipids.  Each  of  these  can  contribute  to 
plaque  formation  which  leads  to  an 
increased  susceptibility  to  heart  attacks. 

(cl  Possible  Mechanisms  of  Effect.  At 
least  three  m.echanisms  are  described  in 
the  literature  by  which  ETS  may  place 
stress  on  the  heart  by  increasing 
myocardial  oxygen  demand,  decreasing 
myocardial  o.xygen  supply  or  interfering 
with  the  cell's  ability  to  utilize  oxvgen 
for  energy  pi-oduction. 

One  mechanism  by  which  ETS  may 
reduce  oxTgen  supply  is  through  the 
formation  of  carbo.xyhemoglobin. 
Carboxyhemoglobin  is  formed  when  a 
person  is  exposed  to  carbon  monoxide, 
a  component  of  ETS.  The  carbon 
monoxide  effectively  competes  with 
oxygen  for  the  heme  group  of  the 
hemoglobin  molecule  in  the  red  blood 
cell  (RBC).  In  fact,  carbon  monoxide  has 
a  much  greater  affinity  for  hemoglobin 
than  does  oxygen  and  binds  very 
strongly  with  hemoglobin  making  it 


unavailable  for  the  transport  of  oxv-gen. 
The  heart  muscle  (myocardium)  can 
experience  injury  at  the  cellular  level 
when  the  ox\  gen  demanded  by  the  heart 
muscle  exceeds  the  oxygen  supplied  by 
the  blood.  Therefore,  the  formation  of 
carboxyhem.oglobin  can  decrease  the 
ability  of  the  blood  to  deliver  oxygen  to 
the  myocardium  and  can  cause  injur\'  to 
the  heart  if  myocardial  oxvgen  demand 
exceeds  supply. 

A  number  of  studies  have  suggested 
that  ETS  exposure  adversely  affects  the 
myocardial  o.xygen  supply-demand 
relationship;  this  would  predispose  the 
heart  to  develop  ischemia  or  exacerbate 
preexisting  ischemia.  Dirt?ct  or  indirect 
exposure  to  tobacco  smoke  has  been 
shown  to  increase  the  hemodynamic 
dctenninants  of  myocardial  oxygen 
demand  (Exs.  4-13.  4-242]  at  the  same 
time  that  it  potentially  reduces  both 
myocardial  o.xygen  supply  and  delivery 
by  enhancing  the  development  of 
coronary  atherosclerosis  lExs.  4-242.  4- 
323],  causing  coronary  vasoconstriction 
[Exs.  4-323,  4-324)  and  reducing  the 
oxygen  carrying  capacity  of  blood 
tlirough  increased  carbox\  hemoglobin 
levels  [Ex.  4-13].  As  a  result,  fewer  red 
blood  calls  are  available  to  transport 
oxygen  to  the  body,  and  to  the  heart 
muscle  itself.  To  compensate  for  this 
reduced  oxygen  carrving  rapacity  of  the 
blood,  the  heart  must  wcrk  harder,  for 
example,  by  increasing  the  heart  rate 
This  is  an  example  of  one  mechanism 
by  which  ETS  may  place  even  further 
stress  on  the  heart  by  inrr-^asing 
myocardial  ox\gen  den.and.  precisely  at 
a  time  when  the  oxygen  delivery 
capabilififs  of  the  blood  are  reduced 

A  second  mechanism  by  which  ETS 
may  increase  myocardial  oxvgen 
demand  is  via  the  direct  effect  of 
nicotine.  The  nicotine  in  ETS  may  cause 
an  increased  resting  heart  rate  and  blood 
pressure  in  exposed  individuals. 

One  study  examined  the  effects  of 
ETS  on  healthy  individuals  during 
exercise,  and  found  that  healthv 
individuals  experienced  fatigue  at  lower 
work  levels  when  exercising  in  the 
presence  of  ETS  [Ex.  4-123).  The 
authors  concluded  that  ETS  exposure 
interfered  with  the  heart  muscle  cells' 
ability  to  utilize  oxygen  for  energy 
production. 

Consequently,  ETS  exposure  may 
have  an  adverse  impact  on  myocardial 
metabolism  and  expose  the  heart  muscl" 
to  an  increased  susceptibility  to  injury. 
These  mechanisms  of  cardiac  stress  and 
potential  injury  to  the  heart  are  in 
agreement  with  accepted  theories  of 
cardiac  injury. 

Id)  Acute  Heart  Effects.  An  acute 
effect  of  exposure  to  ETS  is  the 
aggravation  of  existing  heart  conditions, 
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such  as  angina.  The  National  Research 
Council  (1986)  reported,  based  on  the 
effects  of  studies  by  Anderson  et  al.  [Ex. 
4-91  and  Aronow  et  al.  [Exs.  4-14.  4- 
16.  4-17],  that  angina  patients  are 
especially  sensitive  at 
carboxyhemoglobin  levels  between  2 
and  4%.  Guerin  et  al.  [Ex.  4-129]  report 
that  physiologically  adverse  effects 
occur  in  humans  at  2.5% 
carboxyhemoglobin  blood  content. 
Cumulative  carbon  monoxide  levels, 
due  to  ETS  that  result  in  such  an  effect 
are  not  uncommon  in  work 
environments  [Ex.  4-129).  Acute 
exposure  to  ETS  has  been  reported  to 
increase  heart  rate,  elevate  blood 
pressure,  and  increase 
carboxyhemoglobin  levels  in  both 
angina  patients  [Exs.  3-38.  4-222]  and 
in  healthy  subjects  [Exs.  4-18,  4-217]. 
Acute  exposure  has  also  been  associated 
with  slight  changes  in  blood 
components  thought  to  be  involved  in 
the  pathogenesis  of  atherosclerosis,  such 
as  endothelial  cell  count,  platelet 
aggregate  ratio,  and  platelet  sensitivity 
to  prostacyclin  [Exs.  4-40,  4-80].  Many 
effects  of  ETS  exposure,  such  as 
ischemia,  may  be  additionally 
aggravated  by  simultaneous  exposure  to 
other  compounds,  such  as  solvents  [Exs. 
3-446,4-99]. 

(e)  Chronic  Heart  Effects.  The 
occurrence  of  coronary  heart  disease  in 
ETS-exposed  nonsmokers  has  been 
studied  by  various  epidemiological 
researchers  [Exs.  4-85,  4-120,  4-122,  4- 
138,  4-139,  4-142,  4-148.  4-154.  4-191. 
4-277,  4-295].  Small,  but  statistically 
significant  (at  p  <  0.05),  increases  in 
coronary  heart  disease  mortality  [Exs.  4— 
85.  4-138,  4-139,  4-142,  4-277] 
indicate  a  modest  impact  of  long-term 
ETS  tobacco  smoke  exposure  on  the 
cardiovascular  health  of  nonsmokers. 
The  relative  risks  calculated  in  these 
studies  ranged  from  1.3  to  2.7. 

The  ability  of  ETS  exposure  to  induce 
coronary  heart  disease  has  also  been 
studied  in  animals.  Zhu  et  al.  [Ex.  4- 
330]  exposed  rats  to  ETS  and  showed  a 
dose-related  increase  in  myocardial 
infarct  size  and  a  decrease  in  bleeding 
time.  But  there  were  no  significant 
differences  in  serum  triglycerides,  high 
density  lipoprotein  and  cholesterol. 
This  study  showed  that  air  nicotine, 
carbon  monoxide,  and  total  particulate 
concentrations  increased  with  ETS 
exposure,  and  this  increased  exposure 
led  to  a  continuous  increase  in  plasma 
carboxyhemoglobin,  nicotine,  and 
cotinine  levels  in  ETS-exposed  rats. 
There  was  a  positive  relationship 
between  the  infarct  size  and  air 
nicotine,  carbon  monoxide,  total 
particulate  concentrations  and  plasma 
carboxyhemoglobin,  nicotine,  and 


cotinine  levels.  The  average 
concentrations  of  air  nicotine,  carbon 
monoxide  and  particulates,  according  to 
the  authors,  were  30- fold,  3- fold  and  10- 
fold  higher,  respectively,  than  in  a 
heavy  smoking  environment.  The 
duration  of  exposure,  however,  was 
short  compared  to  even  a  rat's  lifetime. 
Infarct  size  nearly  doubled  following 
only  180  hours  of  ETS  exposure 
distributed  over  a  six  week  period. 

In  the  same  study,  the  effect  of  ETS 
exposure  on  platelet  function  and  aortic 
and  pulmonary  artery  atherosclerosis  in 
New  Zealand  male  rabbits  was 
demonstrated.  The  increase  of 
atherosclerosis  after  exposure  to  ETS 
was  shown  to  be  independent  of 
changes  in  serum  lipids  and  exhibited  a 
dose-response  relationship  in  this  study. 
Average  air  nicotine,  carbon  monoxide 
and  total  particulate  concentrations 
were  1,040  ng/m3,  60.2  ppm  and  32.8 
mg/m3  for  high  dose  group  and  30  ^lg/ 
m3,  18.8  ppm  and  4.0  mg/m^  for  low 
dose  group  and  <1  tig/m^,  3.1  ppm  and 
0.13  rag/m3  for  the  control  group. 
Atherosclerosis  in  this  study  was 
significantly  increased  in  the  high  dose 
group. 

Olsen  [Ex.  245]  exposed  rats  daily  to 
smoke  from  University  of  Kentucky  2R1 
Reference  cigarettes  for  10  minutes,  7 
timesa  week  for  4,  8  or  20  weeks. 
Sidestream  (SS)  smoke  was  collected  by 
a  moving  column  of  air  spiked  every 
minute  with  a  puff  of  fresh  mainstream 
(MS)  smoke.  Rats  were  exposed  to  this 
SS  smoke  collected  in  a  2  L/min  air  flow 
using  a  glass  container  placed  over  a 
burning  cigarette.  A  fraction  of  this  air 
flow  containing  SS  smoke  was  diluted 
with  fresh  room  air  and  continuously 
diverted  to  the  rats  as  follows:  50%, 
25%  and  10%  SS  smoke. 
Carboxyheraoglobin  content  for  each 
treatment  group  was  determined 
immediately  after  the  last  smoke 
exposure  and  percent 
carboxyhemoglobin  for  each  group  was 
found  to  be:  4  week  exposure- 
main$tream=7.2tl.2  and  25% 
sidestream=11.8^.7;  8  week  exposure 
mainstream=6.1il.2  and  25% 
sidestream=l  1.9-0.9;  20  week  exposure 
mainstream=8.3i0.9. 10% 
sidestream=6. 30^0.5,  25% 
sidestream=l 0.8^0.8  and  50% 
sidestream=18.3il.2.  This  indicates  a 
tobacco  smoke-related  detrimental  effect 
on  blood  components,  thus  increasing 
the  probability  that  coronary  disease 
would  develop  over  a  longer  exposure 
period. 

Research  has  shown  that  passive 
exposure  to  tobacco  smoke  damages 
endothelial  cells  and  increases  the 
number  of  circulating  anuclear  carcasses 
of  endothelial  cells  [Ex.  4-80].  ETS 


appears  to  alter  cardiac  cellular 
metabolism  in  such  a  way  that  renders 
the  myocyte  less  capable  of  producing 
adenosine  triphosphate  (ATPJ.  Reduced 
oxidative  phosphorylation  in  cardiac 
mitochondrial  fractions  taken  from 
rabbits  exposed  to  ETS  has  been 
demonstrated  [Ex.  4-130].  Studies  have 
indicated  that  the  reduction  in 
mitochondrial  respiration  secondary  to 
ETS  exposure  is  likely  due  to  decreased 
cytochrome  oxidase  activity  [Exs.  4— 
130,4-131). 

Nicotine,  a  component  of  tobacco 
smoke,  has  been  shown  in  in  vitro 
studies,  to  inhibit  the  release  of 
prostacyclin,  through  inhibition  of 
cyclooxygenase,  from  the  rings  of  rabbit 
or  rat  aorta.  Nicotine  could  also  affect 
platelets  by  releasing  catecholamines 
which  lead  to  increased  thromboxane 
A2  [Ex.  4—25].  Passive  smoke  also 
increases  blood  viscosity  and  hematocrit 
due  to  relative  hypoxia  induced  by 
chronic  carbon  monoxide  exposure  [Ex. 
4-25].  Nicotine,  contained  in  cigarette 
smoke  can  lead  to  catecholamine 
release,  which  enhances  platelet 
adhesiveness  and  decreases  the 
ventricular  fibrillation  threshold.  This 
threshold  is  also  affected  by  carbon 
monoxide  levels  [Exs.  4-25,  4-196). 
Cigarette  smoke  ahso  increases  the 
lipolysis  that  increases  levels  of  plasma 
free  fatty  acids,  which  result  in 
enhanced  S3mthesis  of  LDL  [Ex.  4-234). 

In  conclusion,  there  are  multiple 
pathways  by  which  ETS  may  damage 
the  heart.  ETS  exposure  has  been 
demonstrated  to  both  increase 
myocardial  oxygen  demand  and 
decrease  myocardial  oxygen  supply.  If 
oxygen  demand  exceeds  supply  for  a 
long  enough  period  of  time,  then 
myocardial  cell  injury  or  even  cell  death 
can  occur.  In  addition,  ETS  exposure 
may  cause  platelets  to  become  less 
sensitive  to  the  anti-clotting  regulatory 
substances  in  the  blood  and  therefore 
increase  the  tendency  of  the  blood  to 
clot.  An  increased  tendency  for  the 
blood  to  clot  may  lead  to  an  increased 
susceptibility  to  heart  attacks. 

ETS  exposure  may  also  contribute  to 
the  chronic  formation  of  arterial  waM 
plaques  which  are  implicated  in  the 
event  of  an  acute  myocardial  infarction. 
The  two  mechanisms  described  by 
which  ETS  exposure  may  stimulate 
plaque  formation  ase  endothelial  cell 
injury  and  increased  platelet  activation. 

Different  people  will  have  diffcrent 
abilities  to  deal  with  the  increased  stress 
on  the  heart  and  the  increased  tendency 
of  the  blood  to  clot  as  a  result  of  ETS 
exposure.  For  example,  a  young, 
otherwise  healthy  individiial  may  be 
able  to  tolerate  short-term  ETS  exposure 
without  apparent  difficulty,  although 
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asjinptomatic  arterial  wall  injury  may 
occur  which  can  contribute  to  cardiac 
injury  in  the  future.  However,  an  older 
person  with  pre-existing  coronary  artery 
disease  and  therefore  minimum  cardiac 
reserve  may  not  be  able  to  tolerate  short- 
term  ETS  exposure,  due  to  the  increased 
stress  on  the  heart. 

5.  Reproductive  Effects 

Data  on  the  reproductive  effects  due 
to  the  exposure  of  nonsmoking  pregnant 
women  to  ETS  has  been  presented  in 
many  studies  [Exs.  3-438,  4-92,  4-132, 
4-174,  4-208,  4-273,  4-285.  4-287. 4- 
299].  This  is  important  since  many 
nonsmoking  women  continue  to  work 
throughout  their  pregnancies.  Pregnant 
women  working  in  indoor  environments 
without  tobacco  smoking  restrictions,  as 
in  restaurants,  comprise  one  of  the  most 
heavily  ETS-exposed  groups  [Exs.  4— 
151,4-287]. 

Low  birthweight  has  also  been  shown 
to  be  associated  with  paternal  smoking, 
implying  passive  exposure  to  tobacco 
smoke  by  the  nonsmoking  mother  [Exs. 
4-92,  4—273].  Passive  exposure  to 
tobacco  smoke  is  estimated  to  double 
the  risk  of  low  birthweight  in  a  full-term 
baby  [Ex.  4-208].  Nonsmoking  pregnant 
women  who  are  exposed  to  ETS  have 
been  reported  to  deliver  neonates  that 
range  24  to  120  grams  lighter  in  weight 
than  those  babies  delivered  by 
nonexposed  pregnant  women  [Exs.  4- 
132.  4-174.  4-208.  4-273].  This 
relationship  between  passive  smoking 
and  low  birthweight  remains 
statistically  significant  even  after 
accounting  for  mother's  age,  parity, 
social  class,  sex  of  baby,  and  alcohol 
consumption.  This  effect  is  more 
apparejit  in  neonates  bom  to  actively 
smoking  women  who  deliver  babies  that 
weigh,  on  average,  200  grams  less  than 
those  of  nonsmoking  women  [Ex.  4- 
101].  The  reduction  in  birthweight  is 
clinically  significant  at  the  low  end  of 
the  birthweight  distribution.  These 
infants  have  higher  perinatal  mortality 
[Ex.  4-239]. 

Other  reproductive  effects  that  have 
been  ascribed  to  maternal  ETS  exposure 
include  miscarriage,  an  increase  in 
congenital  abnormalities  [Exs.  4-239,  4- 
299].  and  numerous  other  physiological 
effects  [Ex.  4-297].  It  was  reported  that 
these  effects  may  be  part  of  a  general 
immunosuppressive  condition 
associated  with  the  occurrence  of  low 
birthweight  [Ex.  4-299].  This  effect  may 
predispose  the  baby  to  respiratory  tract 
infections. 

The  effects  of  environmental  smoke 
exposure  on  the  fetus  may  have  long- 
term  sequelae  into  childhood  and 
adulthood  [Exs.  4-53.  4-181.  4-213,  4- 
225,  4-239,  4-51,  4-297].  There  is 


limited  evidence  which  suggests  that 
grow^th  retardation  observed  in  the  fetus 
is  reflected  in  the  growing  child  as 
reductions  in  lung  development  [3- 
438].  This  is  especially  relevant  if  that 
child  continues  to  be  exposed  to  ETS 
throughout  childhood  and  into 
adulthood  [Exs.  4-177.  4-297].  Prenatal 
exposure  to  ETS  and  exposure  to  ETS  as 
a  child  may  also  increase  an 
individual's  cancer  risk,  perhaps  by  a 
factor  of  two  (2)  [Exs.  4-65.  4-164,  4- 
252). 

Experimental  research  on  the  adverse 
reproductive  effects  associated  with  ETS 
exposure  in  animals  is  limited. 
However,  one  study  [Ex.  4-6] 
demonstrated  such  effects.  Sciatic  nerve 
tissue  taken  from  the  offspring  of  ETS- 
exposed  female  mice  revealed  definite 
toxic  effects  on  the  neonatal  tissue  [Ex. 
4-6].  Pregnant  female  mice  (C57BL/KsJ) 
were  exposed  to  low-tar  cigarette  smoke 
in  a  sf>ecial  smoking  chamber.  Cigarette 
smoke  was  blowTi  into  the  chamber  for 
4  minutes.  5  times  daily,  except  on 
weekends  when  this  was  done  3  times 
daily.  At  18  days  of  gestation,  blood 
samples  were  taken  and  carbon 
monoxide  levels  were  measured. 
Ultrastructural  abnormalities  of  fetal 
tissue  revealed  swollen  mitochondria 
with  distorted  cristae.  some  indication 
of  deformed  mitochondria,  darkened 
nuclei  with  condensations  of  nuclear 
material,  lamellar  bodies,  granules  and 
myelin  bodies  similar  to  those  found  in 
human  toxicity  studies.  The  blood 
samples  from  pregnant  mice  revealed  a 
mean  carbon  monoxide  saturation  in  the 
hemoglobin  of  9%  which  is  equivalent 
to  that  found  in  humans  who  actively 
smoke  10-20  cigarettes  per  day. 

6.  Cancer 

Concern  over  the  carcinogenic  effects 
of  ETS  was  expressed  in  many 
comments  submitted  to  the  docket,  such 
as  Exs.  3-32.  3-35.  3-38.  3-207.  3-438. 
3-440A.  and  3-449.  The  results  of 
epidemiological  and  experimental 
studies  indicate  that  exposure  to  ETS  is 
causally  associated  with  cancer  of  the 
lung  in  chronically-exposed 
nonsmokers.  A  discussion  of  this 
evidence  follows. 

(a)  Evidence  of  Association. — The 
results  of  epidemiological  studies  taken 
in  the  aggregate  suggest  that  nonsmoker 
exposure  to  ETS  is  causally-related  to 
the  development  of  lung  cancer. 

Evidence  of  specificity  of  effect  is 
provided  by  active  smoking  studies  that 
report  a  causal  association  with  lung 
cancer  [Ex.  4-311].  It  was  therefore 
logical  to  examine  nonsmokers  with 
passive  exposure  to  tobacco  smoke, 
since  the  chemicals  found  in  passive 
smoke  are  qualitatively  similar  to  those 


in  mainstream  smoke.  Active  smoking 
induces  all  four  major  histological  types 
of  human  lung  cancer — squamous-cell 
carcinomas,  small-cell  carcinomas, 
large-cell  carcinomas,  and 
adenocarcinomas  [Ex.  4-311].  The 
results  of  lung  cancer  studies  that 
examined  the  variation  in  tumor  cell 
type  induced  by  ETS  exposure  indicate 
that  mostly  adenocarcinomas  and 
squamous  cell  carcinomas  are  produced 
by  ETS  exposure.  Some  studies  have 
reported  an  excess  of  adenocarcinomas, 
while  others  have  reported  excesses  in 
squamous  cell  and  small-cell 
carcinomas.  From  this  information,  it  is 
apparent  that  similar  tumor  cell  types 
are  induced  by  ETS  exposure  as  are 
induced  by  active  smoking. 

The  unequivocal  causal  association 
between  active  tobacco  smoking  and 
lung  cancer  in  humans,  as  well  as  the 
corroborative  evidence  of  the 
carcinogenicity  of  tobacco  smoke 
provided  by  animal  bioassays  and  in 
vitro  studies  and  the  chemical  similarity 
between  mainstream  smoke  and  ETS, 
clearly  establish  the  plausibility  that 
ETS  is  also  a  human  lung  carcinogen 
(Table  II-2).  In  addition,  biomarker 
studies  verify  that  ETS  exposure  results 
in  detectable  uptake  of  tobacco 
constituents  bv  nonsmokers  [Exs.  4-50. 
4-311]. 

Table  11-2. — 43  Chemical  Compounds 
Identified  in  Tobacco  Smoke  for 
Which  There  is  "Sufficient  Evidence" 
of  Carcinogenicity  in  Humans  or 
Animals  [Ex.  4-160] 

Acetaldehyde 

Acylonitrile 

Arsenic 

Benz  (a)anthracene 

Benzene 

Benzo  (a)p\Tene 

Benzo(b)nuoranthene 

Benzo  (k)fluoranthene 

Cadmium 

Chromium  VI 

DDT 

Dibenz(a,h)acridine 

Dibenz(a,j)acridine 

Dibenz(a.h)anthracene 

Dibenzo  (a,i)pyrene 

Dibenzo  (a.elpyrtne 

Dibenzo  (a.l)p\Tene 

Dibenzo  (a.h)pyrene 

Formaldehyde  , 

Hydrazine 

Lead 

Nickel 

N-nitrosodiefhanolamine 

N-nitrosodiethylamine 

N'-nitrosodimethylamine 

N'-nitrosonornicotine 

N'-nitrosopiperidine 

N-nitrosodi-n-propylamine 

N-nitrosop>Trolidine 

N-nitrosodi-n-butylamine 

ort/io-toluidine 
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Styrene 

Urethane 

Vinyl  chloride 

1,1-dimethylbydrazine 

2-nitropropane 

2-napthylamine 

4-(niethylnitrosamino)-l-(3-pyridyl)-l- 

butanone 
4-aminobiphenyl 
5-methylchrysene 
71 1-dibenzo(c  .g)carbazole 
Indeno  (l,2.3,-cd)pryene 

(h)  Epidemiological  and  Experinwntal 
Studios.  There  are  at  least  32 
epidemiological  studies  that  have 
attempted  to  evaluate  the  carcinogenie 
potential  of  ETS.  OSHA  analyzed  these 
studies  and  determined  that  14  were 
positive  for  an  association  [Exs.  4-36,  4- 
65. 4-106,  4-119, 4-121, 4-142, 4-143, 
4-153,  4-158,  4-187, 4-252, 4-275, 4- 
276.  4-292,  4-300],  5  were  equivocal 
with  a  positive  trend  [Exs.  4—4,  4—47,  4- 
117,  4-122,  4-171),  and  13  were 
equivocal  [Exs.  4-35.  4-38,  4-52,  4-118, 
4-148,  4-1G4,  4-175, 4-183,  4-192, 4- 
283,  4-286.  4-296.  4-326].  [See  the  Risk 
Assessment  section  for  further 
discussion] 

OSHA  considered  the  consistency  of 
the  association  to  determine  if  the 
finding  of  the  same  exposure  effect 
occurred  in  different  populations  and 
different  types  of  studies.  The  great 
number  of  epidemiological  studies 
available  on  ETS  were  conducted  by 
different  researchers,  on  different 
populations,  in  various  countries  with 
diverse  study  designs.  This  extensive 
amount  of  data  increases  confidence 
that  the  associations  seen  between  ETS 
exposure  and  the  development  of  lung 
cancer  is  externally  consistent  and  is 
not  due  to  artifacts  or  a  product  of  some 
unidentified,  indirect  factors  unlikely  to 
be  common  to  all  of  the  studies.  The  fact 
that  exposure  to  ETS  is  cornmon  dilutes 
the  risk  estimates  derived  from  these 
studies  because  the  comparison  group 
has  some  exposure  to  ETS.  A  recent 
Centers  for  Disease  Control  and 
Prevention  (CDC)  report  [Ex.  4-50] 
found  that  100%  of  a  subset  of  the 
National  Health  and  Nutrition 
Evaluation  Survey  (NHANES)  III 
conducted  by  the  National  Center  for 
Health  Statistics  had  detectable  levels  of 
cotinine  in  their  bodies  indicating  that 
everyone  in  the  sample  had  detectable 
exposure  to  tobacco  smoke  [Ex.  4-50]. 
Cotinine  is  a  metabolite  of  nicotine  and 
is  used  as  a  surrogate  of  exposure  to 
tobacco  smoke.  This  indicates  that  the 
cancer  risk  may  indeed  be  greater  since 
the  relationship  in  these  studies  has 
been  more  exposed  versus  less  exposed 
instead  of  exposed  versus  nonexposed. 

Many  potential  sources  of  bias,  such 
as  publication  bias  (the  tendency  of 


scientific  journals  to  publish  studies 
with  positive  results),  misclassification 
bias  (smokers  or  former  smokers 
claiming  to  be  nonsmokers),  and  recall 
bias  (the  reliance  on  self-reporting  of 
both  personal  smoking  habits  and 
exposure  to  others'  tobacco  smoke)  can 
not  account  for  the  elevation  in  risks 
seen  in  these  various  studies.  Also,  the 
relartive  risks  that  were  estimated  from 
prospective  study  data  are  similar  to 
those  estimated  from  case/control  study 
data.  Biases  that  may  be  problematic  to 
case-control  studies  are  not  a  problem  in 
prospective  studies.  Since  the  results 
from  both  types  of  studies  are  similar  it 
is  apparent  that  these  biases  are  not 
important  in  the  case-control  studies 
(e.g..  misclassification  bias  and  recall 
bias).  This  information  strengthens  the 
confidence  of  a  causal  connection. 

Animal  studies  have  shown  the 
carcinogenicity  of  cigarette  smoke. 
Limited  existing  data  suggest  that 
sidcstream  smoke  may  contain  more 
carcinogenic  activity  per  milligram  of 
cigarette  smoke  concentrate  than  does 
mainstream  smoke  [Ex.  3-'^'j9D]. 
Currently.  OSHA  is  aware  of  only  a  few 
experimental  inhalation  studies  with 
sidestream  smoke  or  ETS  reported  in  the 
literature.  A  discussion  of  these  studies 
follows. 

Otto  and  Elmenhorst  [Ex.  4-247]  have 
shown  that  there  are  carcinogenic 
constituents  in  the  vapor  phase  of 
tobecco  smoke.  They  exposed  C57B1 
and  BLH  mice  to  the  gas  phase  of 
cigarette  mainstream  smoke  of  12 
cigarettes  for  90  minutes  daily  over  27 
months.  The  particulate  matter  was 
removed  by  passing  the  smoke  through 
a  Cambridge  filter.  The  percentages  of 
mice  with  lung  adenomas  were  5.5% 
and  32%  in  the  smoke-exposed  C57B1 
and  BLH  mice,  as  compared  to  3.4?/o 
and  22%  for  their  respective  controls. 
Leuchtenberger  and  Leuchtenberger  [Ex. 
4-197]  have  also  shown  that  the  rate  of 
tunnors  among  mice  exposed  to  the  gas 
phase  was  greater  than  animals  exposed 
to  the  whole  smoke.  Pulmonary 
adenomas  and  adenocarcinomas  were 
induced  in  Snell's  mice  by  the  gas  phase 
but  not  by  the  whole  smoke  in  this 
study.  These  studies  demonstrate  that 
the  carcinogenicity  of  tobacco  smoke  is 
not  limited  to  the  particulate  phase. 

Studies  have  also  reported 
hyperplasia  and  metaplasia  in  the 
trachea  and  bronchi  of  mice  exposed  to 
cigarette  smoke  bv  the  inhalation  route 
[Exs.  4-226.  4-327].  Four  lung  tumors 
and  emphysema  were  detected  in  100 
male  and  female  C57B1  mice  exposed, 
nose  only,  to  fresh  mainstream  smoke 
[Ex.  4-135]. 

Pulmonary  squamous  neoplasms  were 
detected  in  female  Wistar  rats  exposed 


to  a  1:5  smoke-to-air  mixture  for  15 
seconds  of  every  minute  during  an  11 
minute  exposure  twice  a  day,  5  days  per 
week,  for  the  lifespan  of  the  animals 
[Ex.  4-79].  Respiratory  tumors  were  also 
observed  in  Fischer-344  rats  exposed, 
nose  only,  to  a  1:10  smoke  to  air  mixture 
for  epproxim.ately  30  seconds  every 
minute,  7  hours  per  day.  5  days  per 
week  for  128  weeks  [Ex.  4-77].  The 
incidence  of  laryngeal  leukoplakias  in 
Syrian  golden  hamsters  ranged  from 
11.3%  for  the  anim.als  that  received  the 
low  dose  to  30.6%  of  those  animals  that 
received  the  highest  dose.  These 
animals  were  exposed  to  a  1:7  smoke-to- 
air  mixture  for  10  to  30  minutes,  5  days 
a  week,  nose  only,  for  a  period  of  up  to 
52  weeks  [Ex.  4-88].  Exposing  hamsters 
twice  a  day,  5  days  a  week  for  up  to  100 
weeks  resulted  in  almost  90%  of  the 
exposed  hamsters  having  hyperplastic 
or  neoplastic  changes  in  the  larynx  in  a 
study  by  Bemfeld  et  al.  |Ex.  4-30].  Lung 
tumors  have  been  reported  in  beagle 
dogs  exposed  to  the  smoke  from 
nonfilter  cigarettes  [Ex.  4-19).  However, 
no  tumors  were  seen  in  rabbits  exposed 
to  cigarette  smoke  for  up  to  SVz  years 
[Ex.  4-149]. 

Sidestream  condensates  have  also 
been  shown  to  cause  carcinogenicity 
when  implanted  into  female  Osborne- 
Mendel  rat  lungs  (Ex.  4-127].  Cigarette 
smoke  condensate  fraction  from 
sidestream  smoke  was  implanted  at  a 
dose  level  of  one  cigarette  per  animal  in 
this  study. 

Coggins  et  al.  [Ex.  4-59]  reported 
epithelial  hyperplasia  in  the  nasal 
cavity  of  high-dosed  rats  exposed  to 
environmental  tobacco  smoke.  They 
exposed  Sprague-Dawley  rats  of  both 
sexes,  nose  only,  to  "aged  and  diluted 
sidestream  smoke"  (ADSS)  at  0.1, 1  or 
10  mg  of  particulates  per  meter  for  14 
days  and  found  "slight  to  mild" 
epithelial  hyperplasia  and  inflammation 
in  the  most  rostral  part  of  the  nasal 
cavity  in  the  10  mg  group  only.  They 
also  found  that  these  changes  were 
reversible  if  the  animals  were  kept 
without  further  exposure  for  an 
additional  14  days.  No  effect^  in  the 
lung  were  reported.  Similar  results  of 
mild  hyperplasia  were  also  obtained 
when  male  rats  were  exposed  to  the 
same  concentrations  for  up  to  13  weeks 
[Ex.  4-60].  In  this  study  the  authors 
reported  hypercellularity  and  the 
thickening  of  the  respiratory  epithelium 
of  the  dorsal  nasal  conchae  and  adjacent 
wall  of  the  middle  meatus. 

Rats  are  obligatory  nose-breathers, 
and  the  anatomy  and  physiology  of  the 
respiratory  tract  and  the  biochemistry  of 
the  lung  differ  between  rodents  and 
humans.  Because  of  these  distinctions, 
laboratory  animals  and  humans  are 
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likely  to  have  different  deposition  and 
exposure  patterns  for  the  various 
cigarette  smoke  components  in  the 
respiratory  system.  For  example, 
rodents  have  e.xlensive  and  comi>lex 
nasal  turbinates  where  significant 
particle  deposition  could  occur, 
decreasing  exposure  to  the  lung.  These 
anatomical  and  physiological 
differences,  aside  from  the  subchronic 
exposure,  may  partially  account  for 
absence  of  any  lung  tumors  in  the  study 
by  Coggins  et  al. 

The  application  of  cigarette  smoke 
condensate  (CSC)  to  mouse  skin  is  a 
widely  employed  assay  for  the 
evaluation  of  carcinogenic  potential. 
CSC  assays  may  not.  however,  reveal  all 
of  the  carcinogenic  activity  of  actual 
cigarette  smoke,  because  these 
condensates  lack  most  of  the  volatile 
and  semi-volatile  components  of  whole 
smoke.  Benign  skin  tumors  and 
carcinomas  were  seen  in  Swiss-ICR 
mice  exposed  to  cigarette  tar  from  the 
sidestream  smoke  of  nonfilter  cigarettes 
suspended  in  acetone  and  applied  to 
skin  for  15  months  [Ex.  4-327).  In 
lifetime  rat  studies,  intrapulmonary 
implants  of  mainstream  smoke 
condensate  in  a  lipid  vehicle  caused  a 
dose-dependent  increase  in  the 
incidence  of  lung  carcinomas  lE.xs.  4- 
75.  4-289). 

The  polyaniines  contained  in  tobacco 
smoke,  spermidine,  spermine,  and  their 
diamine  precursor,  putrescine,  are 
believed  to  have  an  essential  role  in 
cellular  proliferation  and 
differentiation.  Formation  of  putrescine 
from  ornithine  is  catalyzed  by  ornithine 
decarboxylase  (ODC).  the  rate-limiting 
enzyme  in  polyamine  biosynthesis.  A 
significant  increase  in  lung  and  trachea 
ornithine  decarboxylase  activity  was 
observed  by  Olsen  [Ex.  4—245)  after  an 
eight  week  exposure  of  male  Sprague- 
Dawley  rats  to  MS  smoke.  All  dilutions 
of  SS  smoke  exposure  caused  significant 
increase  in  trachea  ODC  activity  but  did 
not  influence  the  lung  ODC  activity. 

Envirormiental  tobacco  smoke 
induced  carcinogenicity  is  also 
supported  by  a  case-control  study  of 
lung  cancer  in  pet  dogs  [Ex.  4-259).  The 
study  compared  the  incidence  of  lung 
cancer  in  pet  dogs  exposed  to  their 
owners'  smoking  versus  dogs  whose 
owners  did  not  smoke.  Dogs  have  a  very 
low  natural  incidence  of  lung  cancer. 
There  was  an  elevated  risk  of  lung 
cancer  (Relative  PJsk  =  1.6)  observed  in 
pets  with  smoking  owners.  However, 
the  analysis  was  statistically 
.. [Significant,  perhaps  in  part  due  to 
small  sample  size. 


7.  Genotoxicity 

Short-term  mutagenicity  tests  have 
gained  widespread  acceptance  as  an 
initial  step  in  the  identification  of 
potential  carcinogens.  Extensive  use  of 
these  tests  has  come  about  because  they 
are  easy  to  perform  and  are  inexpensive 
and  also  because  of  the  reported  high 
positive  correlations  between  short-term 
mutagenicity  tests  and  carcinogenicity. 
It  has  been  reported  that  90  percent  of 
the  carcinogens  tested  are  mutagens  and 
90  percent  of  the  noncarrinogens  are 
nomnutagens. 

Several  short-term  bioassays  have 
been  performed  to  evaluate  the 
genotoxicity  of  cigarette  smoke.  While 
most  of  them  have  evaluated  the  effect 
of  cigarette  smoke  conden^ate,  some 
have  attempted  to  evaluate  either  the 
gas  phase  or  the  whole  smoke. 

The  most  commonly  employed  assay 
for  mutagenic  activity  employs  various 
strains  of  Salmonella  typbirr.urium. 
Whcle  sm.oke  as  well  as  cigarette  smoke 
condensate  of  tobacco  have  been  shown 
to  he  mutagenic  in  SalmonfUa 
typhimuhum  strain  TA  1538  [Ex.  4-21). 
Sidestream  smoke  was  also  *"ound  to  be 
mutagenic  in  a  system  where  the  smoke 
was  tested  directly  on  the  bacterial 
plates  (Ex.  4-2461.  Sidestream  smoke 
and  extracts  of  ETS  collected  from 
indoor  air  [Exs.  4-2C2,  4-5,  4-198,  4- 
201.  4-203)  a;so  exhibited  mutagenic 
activity  in  this  bacterial  strain.  Claxton 
et  al.  [Ex.  4-55)  found  thai  sidestream 
smoke  accounted  for  appro.ximatelv 
60%  of  the  total  S.  typhimiiriuiv. 
mutagenicity  per  cigarette.  40%  from 
the  sidestream  smoke  particulatt?s  and 
20%  from  the  semi-volatiles.  The  highly 
volatile  fraction,  from  either  mninstream 
or  sidestream  smuke  was  not  mutagenic. 

Condensates  from  both  mainstream 
[Exs.  4-89.  4-193)  and  sidestream 
smoke  [Ex.  4-90)  have  also  been 
reported  to  have  mutagenic  activity. 
Doolittle  et  al.  [Ex.  4-89)  demonstrated 
the  genotoxicity  of  the  sidestream 
smoke  from  the  Kentucky  Reference 
cigarette  (1R4F)  by  emipioying  several 
different  assays.  In  their  study, 
sidestream  smoke  produced  positive 
results  in  Salmonella  tvphimurium 
strains  TA98.  TAIOO.  TA1537.  and 
TA1538  in  the  presence  of  59  mix  from 
aroclor-induced  rat  li\er  but  produced 
negative  results  in  strain  TA1535.  They 
also  showed  that  sidestream  smoke 
produced  positive  results  in  the  Chinese 
hamster  ovary  cells  chromosomal 
aberration  assay  and  in  the  Chinese 
hamster  ovary  cell  sister-chromatid 
exchange  assay  both  with  and  without 
metalKilic  activation.  They 
demonstrated  that  the  sidestream  smoke 
was  weakly  positive  in  inducing  DNA 


repair  in  cultured  rat  hepatocytes. 
However,  sidestream  smoke  was 
nonmutagenic  in  the  Chinese  hamster 
ovary  cell-HGPRT  assay  both  with  and 
without  metabolic  activation  but  it  was 
found  to  be  cytotoxic  in  this  system. 

In  their  further  studies.  Doolittle  et  al. 
[Ex.  4-90)  observed  similar  responses 
when  they  measured  the  genotoxic 
activity  of  mainstream  cigarette  smoke 
condensate  (CSC)  from  Kentucky 
reference  research  cigarette  (1R4F).  As 
seen  with  sidestream  smoke.  CSC  in  this 
study  was  mutagenic  in  Salmonella 
tvphimurium  strain  TA98.  TAlOO. 
tA1537,  and  TA1538  in  the  presence  of 
S9  mix  but  was  negative  in  strain 
TA1535.  CSC  was  also  positive  in  tlie 
Chinese  hamster  ovary  (CHO)  cells- 
chromosomal  abemtion  assay  and  in 
the  CHO-sister-chromatid  exchange 
assay  both  with  and  wnthout  metabolic 
activation.  CSC  was  weakly  positive  in 
inducing  DNA  repair  in  cultured  rat 
hepatocytes.  However,  again  as  seen 
with  sidestream  smoke.  CSC  was 
nonmutagenic  in  the  CHO-HGFRT 
assay,  with  or  without  metabolic 
activation  but  was  found  to  be  cytotoxic 
in  this  system.  The  results  from  these 
two  studies  appear  to  indicate  that 
sidestream  smtike  behaves  very  much 
like  mainstream  smoke  in  these  assays. 

Mohtashamipur  ot  a!.  |Lx.  4-227) 
demonstrated  sif:,nific3.nt  mutagenic 
activity  in  the  urine  of  rats  exposed  to 
sidestream  smo^e.  In  th'.s  study, 
cigarettes  were  machine  .smoked  under 
standardized  laboratory  conditions  ajid 
the  sidestream  smoke  of  two  cigarettes 
was  directed  through  metabolism  cages 
containing  rats.  The  urir.e  of  these  rats 
was  collected  24  hours  prior  to  the  SS 
exposure  and  24  hours  a*1er  the  onset  of 
the  exposure.  The  individual  urine 
samples  of  ail  (IG)  rats  after  exposure 
showed  signincantly  higher  activity  for 
direct -acting  mutagens  (i:i  strain 
TA1538)  than  the  urine  samples  of  the 
sam.e  rats  before  the  exposure. 

The  formation  of  DNA  adducts  is 
widely  accepted  as  an  initial  step  in  the 
carcinogenesis  process.  The 
measurement  of  DNA  adducts  by  the 
3^:  P-postlabeliiig  assay  has  been  used  as 
a  way  to  assess  DNA  damage  following 
exposure  to  cigarette  smoke  Lee  et  al. 
[Ex.  4-194)  exposed  Sprague-Dawley 
rats  to  0.1,  1.0  and  10  mg  total 
particulate  mctter/m  ">  of  aged  and 
diluted  sidestream  smoke  (ADSS)  for  6 
hours  per  day  for  14  consecutive  days. 
They  examined  the  DNA  from  lung, 
heart,  larynx  and  liver  after  7  and  14 
days  of  exposure  and  after  14  days  of 
recovery.  They  also  examined  alveolar 
macrophages  for  chromosomal 
aberrations.  Exposure  related  DNA 
adducts  were  tound  in  the  highest  dose 
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test.  However,  no  elevation  in 
chromosomal  aberrations  was  observed 
in  alveolar  macrophages  in  this  study. 
Similar  results  were  also  obtained  when 
animals  were  exposed  to  the  same  three 
concentrations  for  up  to  90  days.  DNA 
adducts  were  seen  in  lung,  heart  and 
larynx  DNA  of  the  animals  exposed  to 
the  highest  concentration  of  ADSS  [Ex. 
4-195).  The  adduct  levels  were  highest 
after  90  days  of  exposuure  and  were 
significantly  reduced  in  all  target  tissues 
90  days  after  cessation  of  exposure. 
Again,  chromosomal  aberrations  in 
alveolar  macrophages  were  not  elevated 
in  any  group  after  90  days  of  exposure. 
The  authors  concluded  that  the 
concentration  of  DNA  adducts  formed 
in  the  lung  tissue  did  not  increase 
linearly  as  the  ADSS  concentration  was 
increased  from  1  to  10  mg. 

Several  short-term  tests  have  been 
performed  in  eukaryotic  systems.  A 
solution  of  the  gas  phase  of  mainstream 
cigarette  smoke  has  been  shown  to 
induce  reciprocal  mitotic  recombination 
in  Saccbaromyces  cerevisiae  D3  and 
petite  mutants  in  an  isolate  of  strain  D3 
[Ex.  4-163).  Whole  mainstream  cigarette 
smoke  induced  mitotic  gene  conversion, 
reverse  mutation,  and  reciprocal  mitotic 
recombination  in  strain  D7  of 
Saccbaromyces  cerevisiae  [Ex.  4-113). 
Transformation  of  mammalian  cells  was 
induced  in  several  cell  systems  using 
the  cigarette  smoke  condensate  from 
mainstream  cigarette  smoke  [Exs.  4-22, 
4-161.  4-188,  4-267,  4-268,  4-298). 

Another  in  vitro  assay  that  measures 
the  number  of  sister-chromatid 
exchanges  (SCEs)  induced  has  been 
employed  widely  to  determine  the 
mutagenic  activity  of  cigarette  smoke. 
Valadand-Berrieu  and  Izard  [Ex.  4-313) 
used  a  solution  of  the  gas  phase  from 
cigarette  mainstream  smoke  and  showed 
that  this  solution  induced  a  significant 
dose- related  increase  in  sister-chromatid 
exchanges.  Putman  et  al.  [Ex.  4-257) 
have  also  demonstrated  dose-dependent 
increases  in  sister  chromatid  exchange 
frequencies  in  bone-marrow  cells  of 
mice  exposed  to  cigarette  smoke  for  2 
weeks. 

Review  of  the  literature  clearly 
demonstrates  that  MS  smoke  and  ETS 
exposure  causes  cancer  in  humans. 
These  results  are  supported  not  only  by 
animal  studies  but  also  by  studies  that 
show  SS  smoke  to  be  both  genotoxic 
and  clastogenic. 

8.  Conclusions 

The  epidemiological  and  clinical 
studies,  taken  in  aggregate,  indicate  that 
exposure  to  environmental  tobacco 
smoke  may  produce  mucous  membrane 
irritation,  pulmonary,  cardiovascular, 
reproductive,  and  carcinogenic  effects 


in  nansmokers.  Exposure  to  ETS  may 
aggravate  existing  pulmonary  or 
cardiovascular  disease  in  nonsmokers. 
In  addition,  animal  studies  show  that 
both  mainstream  and  sidestream 
tobacco  smoke  produce  similar  adverse 
effects. 

D.  Case  Reports 

1.  Sick  Building  Syndrome  and 
Building-Related  Illness 

Many  case  reports  of  material 
impairment  of  health  due  to 
occupational  exposure  to  poor  lAQ  have 
been  reported  to  OSHA  through 
submission  to  the  indoor  air  quality 
docket  [H-122).  These  adverse  health 
effects  range  from  irritation  effects  to 
mora  severe,  life-threatening  building- 
related  illnesses,  such  as  Legionnaire's 
disease,  and  cancer. 

Ford  Motor  Company  responded  in 
docket  comment  3-447,  that 
"[pjresently,  at  Ford,  we  investigate  an 
average  of  two  lAQ  complaints  per 
month  which  are  predominantly 
classified  as  Sick  Building  Sjmdrome. 
We  have  seen  Building-Related  Illness, 
but  these  incidents  have  been  rare  and 
associated  with  specific  contaminant 
episodes.  The  lAQ  complaints  we 
generally  investigate  are  characterized 
by  general  malaise,  headache,  and  flu- 
like symptoms  that  are  said  to  disappear 
when  the  occupants  leave  the 
building  •   *   *  Of  the  lAQ  problems 
investigated,  about  20  percent  can  be 
attributed  to  PTS  [passive  tobacco 
smole)/ETS.  Upper  respiratory  irritation 
or  eye  irritation  typically  are  associated 
with  these  complaints."  Similar  types  of 
health  effects  were  reported  to  the 
agency  in  docket  comments  3-1,  3-22, 
3-53,  3-142C, 3-367,  3-413,  3-529,  3- 
632,  3-634, 3-642. 3-659. and  3-698. 

One  comment  [Ex.  3—433  reported 
that  "based  upon  approximately  30  lAQ 
investigations  in  a  member  company 
over  the  past  two  and  one-half  years,  the 
following  adverse  health  effects  have 
been  reported  in  office  envirorunents: 
eye,  nose,  and  throat  irritations; 
headaches,  nausea,  dizziness,  fatigue; 
cough,  shortness  of  breath,  chest 
tightness.  These  so-called  "sick  building 
syndrome  (SBS)"  symptoms  often 
disappear  when  the  person  leaves  the 
building  environment.  These  symptoms 
are  usually  subjective  and  non-specific, 
lacking  a  physician's  diagnosis  of  a 
definite  illness."  Others  have  reported 
[Ex.  3-377)  that  "as  air  flow  and 
ventilation  are  cut  back,  our  workers  are 
becoming  sick.  Many  are  exposed  to 
contaminants  or  other  harmful 
substances;  and,  without  ventilation, 
these  sources  linger  and  cause  nausea, 
skin  irritations  and  other  unhealthy 


symptoms  of  illness.  In  severe  cases, 
these  contaminants  and  bacteria  have 
been  known  to  contribute  to  upper 
respiratory  infections."  Comment  3-570 
reported  similar  health  effects  due  to 
poor  indoor  air  quality. 

More  serious  health  conditions  havs 
been  reported  ranging  from  severe 
asthma  to  central  nervous  systems 
disorders.  For  example,  Comment  3-158 
responded  that  "I  have  developed  a 
serious  asthma  condition  due  to  indoor 
air  quality  problems.  Besides,  three  of 
the  remaining  five  employees  at  the 
branch  office  have  been  diagnosed  with 
chronic  fatigue  syndrome.  In 
conversations  with  various  health  care 
professionals,  I  have  come  to  the 
conclusion  that  the  diagnoses  of  chronic 
fatigue  syndrome  were  actually  sick 
building  svTidrome.  Of  the  six 
employees  at  the  branch  office,  four  of 
the  six  are  moderate  to  heavy  smokers. 
This  does  not  take  into  consideration 
the  other  factors  that  could  be  causing 
poor  indoor  air  quafity  problems  in  the 
office." 

Comment  3-631  was  a  collection  of 
reports  from  the  worke.'s  in  one  building 
that  illustrate  the  poor  conditions  of  a 
building  that  can  lead  to  serious  health 
effects  in  workers.  Health  problems 
experienced  by  workers  in  this  building 
included  chronic  sinus  infections; 
headaches;  fatigue;  eye,  nose  and  throat 
irritations;  difficulty  breathing  and 
congestion;  allergies;  and  asthma.  These 
health  problems  seem  to  clear  up  when 
the  workers  were  out  of  the  building 
over  a  weekend  or  a  vacation. 

The  physical  condition  of  this 
building  was  obviously  in  disrepair 
since  the  commenters  reported  pails  of 
stagnant  water,  collected  from  leaks  in 
the  roof,  were  left  in  hallways.  Water  in 
"[t)hese  pails  ha[d)  overflowed  and  run 
dovMi  the  stairs.  What  [wa)s  left  in  the 
pails  evaporate[d)  leaving  a  gross 
residue  of  who  knows  what."  The  water 
leaks  from  the  roof  caused  mold 
infestation  and  water  damage.  Water 
logged  insulation  hung  in  the  ceiling  out 
in  a  hallway.  There  was  an  obvious  lack 
of  routine,  sufficient  cleaning.  Dust  and 
particulate  matter  were  visible  in  the 
air.  The  bathrooms  were  dirty.  Smells  of 
sewer  gas,  mold,  and  diesel  and  other 
vehicular  fumes  permeated  the  office 
space.  Ventilation  problems  were 
evident  since  paint  or  varnish  fumes 
lingered  whenever  part  of  the  inside 
physical  structure  of  the  building  was 
painted.  Tar  fumes  were  evident  from 
constant  patching  of  the  leaky  roof. 
Insect  infestation  of  the  building  was 
evident.  Pesticide  fumes  lingered 
whenever  the  building  was  spray(ed)  for 
roaches  and  steam  bugs.  Workers 
sighted  cockroaches,  silverfish.  and 
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steam  bugs  near  the  coffee  shop  and  on 
back  stairs.  The  comment  continued 
that  "a  sink  faucet  in  the  lunch  room 
has  been  leaking  for  years  and  water 
runs  on  the  counter  under  the  toaster 
and  microwave.  The  water  heater  had 
leaked  for  about  2  months  before  it  was 
fixed.  At  that  time  the  carpet  was 
soaked  and  water  was  running  under 
the  wall  into  a  supervisor's  office.  There 
is  a  moldy  odor  from  this  carpet  and  the 
floor  below." 

Cancer  has  also  been  reported  to  be 
associated  with  poor  indoor  air  quality. 
A  courthouse  in  San  DiegO,  California 
[Ex.  3-55],  "is  notorious  for  poor  air 
quality  and  employee  respirator\-  illness 
and  cancer."  It  was  reported  to  OSHA 
that  many  long-term  employees  have 
cancer  (stomach  and  lung  cancer), 
terminal  lung  disease,  chronic  ear  and 
throat  infections,  and  bronchial 
problems"  [Exs.  3-585,  3-635,  3-637. 
3-68). 

Comment  3-630  from  a  union 
reported  that  "[a]fter  surveying 
thousands  of  workers  across  the 
country,  SEIU  compiled  actual  survey 
responses  that  Hst  adverse  health  effects 
caused  by  indoor  air  pollution.  These 
include  headaches,  nose  congestion  or 
irritation,  throat  irritation,  dr\'  cough, 
dry  or  itchy  skin,  dizziness,  nausea, 
lethargy  or  fatigue,  colds,  asthma/ 
wheezing,  chest  tightness,  runny  nose/ 
post  nasal  drip,  eye  or  contact  lens 
irritation,  respiratory  difficulties.  In 
addition,  EPA  estimates  that  pollutants 
found  in  indoor  air  are  responsible  for 
2,500  to  6,500  cancer  deaths  each  year" 
[refer  to  Ex.  3-630L]. 

These  concerns  are  not  just  relevant  to 
office  workers  but  also  to  maintenance 
and  other  nonindustrial  workers  that 
work  in  indoor  environments.  For 
example,  comment  3-347  responded 
that  "(i]n  our  closed,  indoor  work 
environments,  air  quality  is  a  very  real 
health  and  safety  concern  to 
professional  painters.  I  have  seen 
firsthand  otherwise  healthy  men  and 
women  pass  out  or  get  violently  ill  as  a 
result  of  being  exposed  to  indoor  air 
contaminants."  Comment  3-412 
responded  "[o]ur  locals  have 
encountered  air-pollution  problems 
ranging  from  ink  mist  and  photocopier 
emissions  to  asbestos  and  microbial 
disease.  The  level  of  toxic  chemical 
contaminants  is  often  alarmingly  high  in 
our  darkrooms,  and  carbon-monoxide 
emissions  from  trucks  at  newspaper 
loading  docks  frequently  penetrate  the 
ventilation  system.  In  1985  microbial 
contamination  from  a  water  tower 
infected  six  New  York  Times  employees 
with  Legionnaires'  Disease  and  34 
others  with  less  serious  respiratory 
infections." 


Operation  engineers  are  also  affected 
by  poor  indoor  air  quality.  Comment  3- 
452  responded  that  "(t]his  is 
particularly  important  for  the  operation 
engineers  who  appear  healthy  and  then 
suffer  from  respiratory  problems,  much 
like  allergic  reactions,  after  working  ip 
a  building  with  poor  ventilation." 

2.  Enuronmental  Tobacco  Smoke 

Many  case  reports  of  severe  material 
.  impairment  of  health  due  to 
occupational  exposure  to  ETS  have  been 
reported  to  OSHA  through  submission 
to  the  indoor  air  quality  docket  [H-122]. 
Information  contained  in  these 
comments  indicate  that  adverse  health 
effects  in  workers  due  to  environmental 
tobacco  smoke  exposure  while  at  work 
range  from  mucous  membrane  irritation 
(eye.  nose,  and  throat  effects)  to  more 
severe,  life-threatening  conditions,  such 
as  status  asthma,  other  chronic  lung 
diseases  and  heart  diseases.  For 
example,  comment  3-309  responded 
[Regarding  ETS  exposure  in  a  cafeteria], 
"By  the  time  I  have  finished  lunch  my 
eyes  are  tearing,  my  nose  is  plugged, 
and  I  have  a  headache"  as  well  as 
comment  3-315,  "I  had  fewer  headaches 
and  fewer  respiratory-  ailments;  my 
chronic  sore  throat  disappeared  [after  a 
company-wide  no  smoking  policy  was 
implemented]".  Comment  3-22 
responded  "[m]y  patients  find  it  hard  to 
obtain  smoke  free  workplaces.  I  have 
seen  patients  who  have  suffered  status 
asthma  from  workplace  smoking, 
patients  who  have  had  to  quit  their  jobs 
because  of  ETS  in  the  workplace. 
Recently,  one  of  my  never  smoking 
patients  sustained  vocal  cord  lesions 
seen  almost  entirely  in  smokers." 
Comment  3-104  continued  that 
"[pjassive  tobacco  smoke  (PTS)  is  the 
principal  indoor  air  contaminant  in  my 
office  building  in  Rockefeller  Center. 
While  smoking  is  limited  to  'private 
offices',  the  smoke  flows  freely  from 
these  private  offices  throughout  the 
entire  general  office  areas  since  the 
smokers  will  not  keep  their  doors 
closed,  and  even  when  they  do.  they 
have  to  come  out  sometime.  And,  as 
soon  as  the  door  is  opened,  the  dense 
smoke  accumulation  within  the  office  is 
diffused  to  all  adjacent  work  areas. 
Because  office  buildings  have  closed 
ventilation  systems,  only  a  'smoke  free' 
office  policy  can  be  effective.  Half 
measures  only  cause  further  stress, 
frustration  and  irritation  to  both 
smokers  and  nonsmokers."  Comment  3— 
289  responded  that  "I  have  been 
exposed  to  asbestos  culminating  in  my 
getting  asbestosis  (plural  plaque)  of  the 
lungs.  The  combination  of  asbestos 
exposure  plus  second-hand  smoke  from 


my  smoking  co-workers  has  posed  and 
is  currently  posing  a  health  risk  to  me." 

III.  Exposure 

Contaminants  which  contribute  to 
poor  indoor  air  quality  can  be  attributed 
to  both  outside  air  and  inside  air. 
Outside  air  contaminants  can  be 
introduced  into  a  building  through  the 
ventilation  intakes,  doors,  building 
envelope,  and  windows.  Outside  air 
contaminants  include  vehicular 
exhausts,  industrial  emissions, 
microbiologicals.  and  pollen.  Inside  air 
contaminants  are  emitted  from  building 
materials  and  furnishings,  appliances, 
office  equipment  and  supplies, 
biological  organisms,  and  of  course, 
pollutants  introduced  by  the  building 
occupants  themselves.  Inside  air 
contaminants  include  tobacco  smoke, 
volatile  organic  compounds, 
combustion  gases  such  as  carbon 
monoxide,  and  occupant-generated 
bioeffluents.  The  concentration  of  these 
contaminants  in  buildings  can  increase 
if  ventilation  systems  are  inadequately 
designed,  maintained  and  operated  or  if 
strong  local  contaminant  sources  are  not 
controlled. 

A.  Sources  of  Indoor  Air  Contaminants 

A  wide  variety  of  substances  are 
emitted  by  building  construction 
materials  and  interior  furnishings, 
appliances,  office  equipment,  and 
supplies,  human  activities,  and 
biological  agents.  For  example, 
formaldehyde  is  emitted  from  various 
wood  products,  including  particle 
board,  plywood,  pressed -wood, 
paneling,  some  carpeting  and  backing, 
some  furniture  and  dyed  materials, 
urea-formaldehyde  insulating  foam, 
some  cleaners  and  deodorizers,  and 
from  press  textiles.  Volatile  organic 
compounds,  including  alkanes,  aromatic 
hydrocarbons,  esters,  alcohols, 
aldehydes,  and  ketones  are  emitted  from 
solvents  and  cleaning  compounds, 
paints,  glues,  caulks,  and  resins,  spray 
propellants.  fabric  softeners  and 
deodorizers,  unvented  combustion 
sources,  dry-cleaning  fluids,  arts  and 
crafts,  some  fabrics  and  furnishings, 
stored  gasoline,  cooking,  building  and 
roofing  materials,  waxes  and  polishing 
compounds,  jiens  and  markers,  binders 
and  plasticizers.  Pesticides  also  contain 
a  variety  of  toxic  organic  compounds. 

Building  material  are  point  sources 
of  emissions  that  include  a  variety  of 
VOCs  (Table  ID-l).  Some  of  these 
materials  have  been  linked  to  indoor  air 
quality  problems.  The  probability  of  a 
source  emitting  contaminants  is  related 
to  the  age  of  the  material.  The  newer  the 
material,  the  higher  the  potential  for 
emitting  contaminants.  "These  materials 
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include  adhesives,  carpeting,  caiilks, 
glaiing  compounds,  and  paints  [Ex.  4- 
33].  These  materials,  as  well  as 
fumishini    ',:an  act  as  a  sponge  or  sink 
in  which  \'OCs  are  absorbed  and  then 
re-cmitted  later. 

Appliances,  office  equipment,  and 
supplies  can  emit  VCXZs  and  also 
particulates  [Ex,  4-33).  Table  III-2  lists 
the  manv  contaminants  that  can  be 
emitted  from  these  point  sources.  There 
is  an  indirect  relationship  betw-Hjn  the 
age  of  the  point  source  and  the  potential 
rate  of  contaminant  emission  [Ex.  4-33] 

Table  III- 1.— Emissions  FROf»i  Build- 
ing Materials  or  iNrrERiOR  Fur- 
nishings 


Material 

Typical  pollutants 

emitted 

Adhesives  

Alcohols. 

Amines. 

Benzene. 

Decane. 

Dimethylberuene. 

Forrr.aldehyde. 

Terpenes. 

Toluene. 

Xylenes. 

Caulking  CompourKJs 

Alcohols. 

Alkanes. 

Amines. 

Benzene. 

Diethylbenzene. 

FormakJehyde. 

Methytethylketone. 

Xylenes. 

Carpeting  

Alcohols. 

FomiakJehyde. 

4-Methytethyl-  ben- 

zene. 

4-Phenyicyc!ohexene. 

Styrene. 

Ceiling  Tiles  

Fomnaldenyde. 
Alcohols. 

Clipboardy'Part'cle 

Board. 

Alkanes. 

Amines. 

Benzene. 

3-Carene. 

Formaklehyde.- 

Terpenes. 

Toluene. 

Fioor  and  Wall  Cover- 

Acetates. 

ings. 

Alcohols. 

Alkanes. 

Amines. 

Benzenes. 

Forma  Wehyde. 

Methyl  styrene. 

Xylenes. 

Paints,  Stains  &  Vaf- 

Acetates. 

nisties. 

Acrylates. 

Ak:ohols. 

Alkanes. 

Amines. 

Benzenes. 

Formaldehyde 

Linx>nene. 

Potyurethane. 

Toluene. 

TablE  III-2.— Emissions  From  Appli-  .  Table  III-2.— Emissions  From  Appci- 
ANJCE5.  Office  Eolipment  and  '  ances,  Office  Equipment  and 
Supplies  1  |     Supplies  i— Continued 


Aooliances 


^artoniess  Copy 
Paoer. 


aoer 


!)omputers, Video  Dis- 
play Termirals. 


Computer  Video  Dis- 
play Ter-ri;na.'s. 


Duplicating  Machn&s 


E  lectrephoTograph  ic 
P.-inters.  Photo- 
copiers &  Related 
Supplies. 


Microfiche  Devei- 
opers/Blueprint  Ma- 
chines. 


Cartx:n  Monoxide. 

Nitrogei  Dicide. 

Surtur  Dioxide. 

Polyaromatic  hydro- 
cartors. 

Chkyopiphenyl. 

Cvclohexane. 

DitHjt-v'phthaiate. 

Forma'dehyde. 

rvButanoi. 

2-Butanoie. 

2-Butoxve;hanol. 

But-/l-2-Methylp'-opyl 
ph'.halate. 

Caprotactam. 

Cresol. 

Diisooctyi  phthaiate. 

Dodecamethyl 
cycloEJIoxane. 

2-Ethoxyethyl  ace- 
tate. 

Ethyttjenzene. 

Hexaned'oic  acid 

3-Methylen€-2- 
pentanone. 

Ozone. 

Phenol. 

Phosphoric  Acid. 

Toluene. 

Xylene. 

Ethanol. 

Methanol. 

1.1.1  -Tr'chloroe  thane 

Trichiofoethylene. 

Ammonia. 

Benzaide*^yde. 

Benzene. 

Butyl  methacrylate. 

Carbon  black. 

Cyclotnsiloxarie. 

Ethylbenzene. 

Isopropanol. 

Methy  Imethacy  late . 

Nonanai. 

Ozorie. 

Styrene. 

Terpene. 

Toluene. 

1,1,1  -Trichioroethane . 

Tnchloroethyleno. 

Xylenes. 

Zinc  stearate  com- 
bustion Products. 

Ammonia. 


Preprinted  Paper 

AcetakJehyde. 

Fc»rms, 

Acetic  Acid. 

Acetone. 

Acrcieia 

BenzaWehyde. 

Butanal. 

1,5- 

Dimethylcyclopent- 

ene. 

2-Ethyl  furan. 

Heptane. 

Hexamethyl 

cycJositoxane. 

Hexanal. 

4-H-ydroxy-4-methyl 

pentanone. 

IsopfopanoL 

Paper  dust 

PropionalcJehyde. 

1.1,1-Trk;hloroethane. 

Typewriter  Correc- 

Acetone. 

tions  Fluid. 

1 ,1 .1-Trichloroethane. 

'  Source:  [Ex.  4-33] 

Emissions  from  equipment,  such  as 
computers,  will  decrease  over  time 
compared  to  emissions  from  equipment 
thai  continually  use  chemicals. 
Emissions  from  such  equipment  (e.g., 
laser  printers)  that  use  chemicals 
continually,  will  obtain  a  steady  state 
c  onc(mtration  dependent  upon  the 
chemicals  used  and  frequency  of 
cquipmont  use. 

/?.  Mirrobia!  ContaminGtion 

Three  conditions  must  exist  in 
buildings  before  microbial 
contamination  can  occur:  high  humiditv 
(over  60%),  appropriate  temperatures 
(varies  according  to  microbe),  and 
appropriate  growth  media  [Exs.  3-61.  4- 
33).  These  conditions  are  found  in 
heating,  ventilating,  and  air 
conditioning  (HVAC)  systems.  m'AC 
systems  provide  multiple  sites  for 
microbes  to  grow  (reservoir)  and  also 
the  means  to  disperse  the  microbes 
throughout  the  ventilated  space.  These 
reservoirs  of  microbial  growth,  if 
allcjv.ed  to  proliferate  unchecked,  can 
lead  to  indoor  air  quality  problems  once 
the  m.icrobes  or  microbe-related 
products,  such  as  endotoxins,  are 
dispersed. 

Buildir.g  materials  ihat  have  been 
soaked  with  water,  such  as  fiberglass 
insulation  in  air  handlers,  furnishings 
and  fabrics,  ceiling  tiles,  and  carpeting 
arc  excellent  media  for  microbial 
growth  Biological  organisms,  including 
fungal  spores,  bacteria,  viruses,  pollens, 
;md  protozoa  derived  from  mold  growth 
ha\  e  been  identified  in  humidifiers  with 
stagnant  water,  water  damaged  surfaces 
and  materials,  condensing  coils  and 
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drip-pans  in  HVAC  systems,  drainage 
pans  in  refrigerators,  dirty  heating  coils, 
and  are  also  associated  with  mammals, 
arthopods  and  insects.  Table  IU-3  gives 


examples  of  biologicals  found  in  indoor 
environments. 

Various  allergens  have  been 
associated  with  the  development  of 
allergic  rhinitis,  asthma,  or  ainA'ay 


hypeiresponsiveness  (Table  III-3)  [Ex. 
4-33].  Many  of  these  allergens  are 
common  to  the  nonindustrial  work 
environment.  These  include  chemical 
volatiles  and  dusts,  arthropods,  and 
dusts,  particulates  &  fibers. 


Table  1 1 1-3.— Examples  of  Biologicals  Found  in  Indoor  Environments  i 


Class 


Arthopods  and  Insects 
Microbes: 

Algae  

Bacteria  


Fungi 


Protozoa 
Viruses  .. 


Pets  .. 
Plants 


Agent  or  component 


Whole  organism,  body  parts,  feces  

Whole  organism,  cellular  components 

Whole  organism,  spores  and  cell  walls, 
endotoxin. 

Whole  organism  spores  and  hyphae  tox- 
ins and  volatiles. 

Whole  organism  cellular  components 

Whole  organism  

Skin,  scales  danders,  urine,  saliva,  feces 


Stems,  leaves  and  pollens 


I  Adapted  from  Ex.  4-33. 


Origin 


Furnishings,  building  materials,  food. 

Outdoor  air,  HVAC  (rare). 

Stagnant  water,  floods,  cooling  towers,  irv 

dustrial  processes. 
Moist  surfaces,  HVAC  system,  bird  drop- 

pirigs,  outdoor  air. 
Water  reservoirs,  pets  (rare). 
Humans  and  pets  (rare). 
Pets,  pet  litter,  pet  cages,  pet  toys,  pet 

t}edding. 
Outdoor  and  indoor  air. 


Table  III-4.— Indoor  Air  Allergens  Associated  With  Asthma  i 


Class 


Animal; 

Avian 

Canine  and  Feline  

Arthropods: 

Mites,  Cockroaches,  Crickets  and  Moths 
Dusts,  Particulates  and  Fibers: 

Household  

Metal 

Plant  

Wood  

Chemical  Volatiles  and  Dusts  


Microbes  and  Microbial  Products: 

Bacteria  

Fungi 


Pollens 


Typical  examples 


High  and  low  molecular  weight  proteins  from  feathers  and  droppings. 
High  and  low  molecular  weight  proteins  from  dander,  saliva,  and  feces. 

Structural  proteins.  cartx3hydrafes  and  metabolites. 

Pollens,  fungi,  darvjers  and  mites. 
Chromium,  cobalt,  nickel,  platinum,  and  vanadium. 
Castor  bean,  coffee,  cotton,  flour,  and  grain. 
Oak,  mahogany,  redwood,  red  cedar. 

Acrylates,  amines,  anhydrides,  colophony,  enzymes,  epoxy  resins,  freon,  furfuryl  alcohol,  res- 
ins, isocyanates,  latex,  organophosphates,  polyvinyl  chloride,  vegetable  gums. 

Bacillus  spp. 

Altemaria  spp.,  Aspergillus  spp.,  Botrytis  spp..  Cladosponum  spp  ,  Penicillium  spp    Pullulana 
spp. 


Source:  Ex.  4-33. 


Alopecurus  spp..  Anthoxanthum  spp.   Cynosurus  spp.,   Dactylis  spp.,  Holcus 
spp.,  Secale  spp. 


spp. 

spp.,  Lolium  spp.,  Secale  spp 


Exposures  that  cause  hypersensitivity 
reactions  include  microorganisms, 
fumes,  vapors,  and  dusts  (Table  III-5). 
These  exposures  are  associated  with  the 
development  of  hj-persensitivity 
pneumonitis  or  a  less  serious  variant, 
humidifier  fever  [Ex.  4-33].  Many  of 
these  contaminants  are  found  in  the 
nonindustrial  workplace.  Birds  and 
rodents  are  common  pests.  Air  intakes 
can  be  contaminated  with  bird 
droppings  emd  other  avian-associated 

Table  III-5.— Indoor  Air 

Class 

Animals: 

Avian 

Rodent  

Arthropods: 

Weevils  


problems  when  used  as  nesting  sites. 
These  problems  can  affect  the  quality  of 
the  air  being  brought  into  the  ventilation 
system  through  these  air  intakes.  Rodent 
infestations  affect  work  areas  directly. 
Many  of  the  chemicals  listed  in  Table 
III-5  are  commonly  found  in  most 
workplaces. 

In  summan,',  exposure  to 
contaminants  in  nonindustrial 
workplaces  will  vary  according  to  the 
characteristics  of  the  building.  These 


include  its  age,  types  of  materials  used 
in  construction  and  the  tvpe  of 
equipment  and  supplies  that  are  used  by 
building  occupants.  The  design, 
maintenance,  and  operation  of  the 
building's  HVAC  system  as  well  as  the 
general  housekeeping  of  the  building, 
can  greatly  influence  the  levels  of 
contaminants  that  exist. 

OSHA  requests  data  on  the  levels  of 
those  contaminants  in  nonindustrial 
workplaces. 


Contaminants  Associated  With  Hypersensitivity  Pneumonitis  i 


Typical  examples 


High  and  low  molecular  weight  proteins  from  feathers  and  droppings. 
Low  molecular  weight  proteins  from  urine  and  feces. 

Sitophilus  spp. 
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Table  ll(-5.— Indoor  Air  Contaminants  Associated  With  Hypersensitivity  Pneumonitis  i— Continued 


Class 


Mites  

Altered  Host  Proteins  or  Chemtcal  Hapten-Car- 

rier  Conjugates. 
Microbes: 

Bacteria  

Fungi 

Organic  Dusts  &  Particulates: 

Wood 

Grain „ 

Cleaning  Products  


Typical  examples 


Ascaris  spp. 

Amines,  anhydrides,  epoxy  resins  vegetable  gums,  and  isocyanates. 


Thermoactinomycetes  spp.,  BacHtus  spp. 

AspergiH'js  spp.,  Auerobasitlium  spp.,  Cephatosponum  spp.,  Pemcdlium  spp. 

Bark,  Sawdust  and  Pollen. 

Artiropod-  and  microbially-contaminated  grains  and  flours. 

Dust  residues  from  carpet  cleaning  agents. 


Source:  Ex.  4-33. 


C.  Exposure  Studies 

1.  Low-levfl  Contaminants 

Experiii.  jiital  studies  have 
demonstrated  that  exposure  of 
susceptible  people  to  low  level  mixtures 
.'if  V'OCs  have  induced  mucous 
membrane  irritation  and  pulraonar\' 
'ifects.  Some  of  these  studies  are 
ciisciissed  below. 

The  potential  of  indoor  air 
contamination  to  produce  adverse 
effects  in  humans  was  demonstrated  by 
Molhave  et  a^  in  Denmark  (Ex.  4-20]. 
These  researchers  studied  62  subjects 
suffering  from  "indoor  climate 
symptoms".  These  subjects  reported 
primarily  eye  and  upper  respiratory 
tract  irritation,  but  were  otherwise 
healthy  individuals  that  did  not  suffer 
from  asthma,  allergy,  or  bronchitis.  The 
subjects  were  exposed  to  a  mixture  of 
VOCs  in  concentrations  of  0,  5,  or  25 
mg/'m'.  These  concentrations 
respectively  represented  "clean"  air, 
average  po"  .ted  air,  and  the  maximum 
polluted  air  m  Danish  households.  After 
exposure,  a  Digit  Span  test  was 
administered.  The  study  found 
significant  declines  in  performance  on 
this  test;  df^monstrating  that  low-level 
cxposu,-'  s  to  volatile  organic 
compounds  had  an  adverse  effect  on  the 
ability  to  concentrate  [Ex.  4-20). 

Otto  et  al.  [Ex.  4-248),  repeating  the 
Molhave  et  al.  {1984}  experiment, 
studied  66  healthy  subjects  with  no 
history  of  eye  and  upper  respiratorv' 
tract  irritation.  These  subjects  were 
exposed  at  0  and  25  mg/m^  VOC- 
contaminated  air.  Otto  et  al.  reported 
that  while  subjects  found  the  odor  of 
chemicals  unpleasant,  to  degrade  indoor 
air  quality,  to  increase  headache,  and 
produce  general  discomfort.  V'OC 
exposure  for  2.75  hours  duration  did  not 
affect  performance  on  any  behavioral 
tests.  Thesp  results  imply  that  persons 
who  experi  ace  symptoms  of  SBS  m.ay 
have  a  lower  threshold  for  certain  health 
effects  compared  to  nonreactive  people. 
This  suggests  that  those  with 
compromised  immune  response  (e.g. 


allargv  sufferers)  may  be  at  elevated  risk 
of  SBS. 

Ahlstrora,  et  a!.  [Ex.  4-2]  found  that 
synergistic  effects  may  occur  when  one 
strong  indoor  irritant  interacts  with 
other  indoor  contaminants  present  at 
low-level  concentrations.  Ahlstrom  et 
al.  found  that  there  was  almost  a  4-fold 
incTease  in  the  perceived  odor  strength 
of  formaldehyde  at  low  concentration 
(0  08  ppm)  when  mixed  with  100% 
indoor  air  from  a  building  where  SBS 
was  reported,  relative  to  io"o  indoor  air 
from  the  same  building. 

The  Report  of  the  Canadian 
hiterministerial  Com.mittee  on  Indoor 
Air  Qualitv  [Ex.  4-264]  adopts  the 
World  Heallh  Organization's  definition 
of  health:  "iHealth  refers  to  a  state  of 
complete  physical,  mental,  and  social 
well  being,  and  nut  j u.st  the  absence  of 
disea.-o  or  infirmity."  This  definition 
was  adopted  to  allow  the  setting  of 
indoor  air  quality  guidelines  based  on 
"comfort  '  as  well  as  "health".  The 
report  observes  that  the  svmptoms  of 
Si3S  are  sufficiently  general  or 
subjfc  tive  that  they  may  be  indicative  of 
sever  li  other  medical  conditions. 
Therefore,  perhips  the  best  indicator 
that  workplace  exposure  may  plav  a  role 
in  the  synipto.TiS  reported  b\  an 
individual  is  the  observation  that 
symptoms  worsen  during  the  work  dav, 
and  disappear  shortly  after  leaving 
work.  They  state  that  because  there  is  a 
wide  variation  in  individual 
susceptibility,  based  on  genetics,  age, 
medication,  previous  exposure  to 
pollutants,  gender,  and  state  of  health. 
especially  those  with  allergies,  that 
certain  individuals  may  be  more 
sensitive  to  SBS  than  others. 

2.  Bioaerosols 

Tlie  levels  of  bioaerosols  in  the  indoor 
envirnnmont  .should  reflect  those  found 
in  the  outdoor  environment.  A  rank 
order  assessment,  com.paring  the 
abundance  of  microorganisms  in  the 
outdoor  versus  indoor  envir.jnment  is 
one  wav  of  assessing  this  relationship 
[Exs  3-61 .  4-229].  If  indoor  and 


outdoor  sampling  results  are  not 
comparable,  then  it  is  possible  that  a 
reservoir  of  a  particular  microbe  may  be 
ampiif\-ing  in  the  indoor  environment: 
especially  if  moisture  and  a  nutrient- 
rich  substrate  are  available  [Ex.  4-229). 
An  example  of  this  would  be  Legionella. 
Commonly  found  in  the  outdoor 
environment,  the  bacteria  are  as 
expected,  commonly  fomid  in  untreated 
potable  and  nonpotable  water. 
Situations  can  occur  that  allow  these 
reservoirs  to  amplify-  not  only  in  potable 
water  and  hot  water  service  s\ stems  but 
also  water  u.'jed  in  cooling  towers  and 
evaporative  condensers  [Ex.  4-229). 
Infection  occurs  if  the  bacteria  are 
disseminated,  either  through  the  HVAC 
system  or  potable  v.ater  system  (e.g., 
showers)  to  the  breathing  zone  of  a 
susceptible  person.  A  healthy 
individual  may  de-.elop  the  less  severe 
Pontiac  Fever.  An  individual  that 
smokes  or  is  older  may  develop  the 
more  serious  pneumonia  [Exs.  4-33,  4- 
229). 

3.  Environmental  Tobacco  Smoke 

The  burning  of  tobacco  in  enclosed 
workplaces  releases  an  aerosol 
containing  a  large  variety  of  solid, 
liquid,  and  gas  phase  chemical 
compounds.  Generation  of  tobacco 
smoke  is  governed  by  the  soiu^e 
em.ission  characteristics  of  smokers  and 
their  tobacco  products,  whereas  removal 
is  primarily  determined  by  the  rate  of 
replacement  of  building  air  by  outside 
air.  with  re-emission  of  surface-sorbed 
compounds  playing  a  minor  role. 
Natural  and  mechanical  ventilation 
systems  are  designed  primarily  to  limit 
the  accumulation  of  the  products  of 
human  respirafon,-  metabolism,  and 
secondarily  to  limit  odor;  not  to  control 
the  byproducts  of  biomass  combustion. 
Thus,  smoking  indoors  creates  air 
pollution  which  is  not  adequately 
abated  by  customarv-  ventilation 
systems. 

Exposure  to  tobacco  smoke  primarily 
occurs  through  the  inhalation  route. 
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Such  an  exposure  can  be  measured  by 
the  determination  of  the  absorption, 
distribution,  metabolism  and  excretion 
of  tobacco  smoke  constituents  and/or 
their  metabolites.  However,  relatively 
few  of  these  individual  constituents 
have  been  identified  and  characterized. 
Also,  measurement  of  all  components  in 
tobacco  smoke  is  not  feasible.  Therefore, 
it  becomes  necessary  to  identify  a 
marker  which,  when  measured,  will 
accurately  represent  the  frequency, 
duration  and  magnitude  of  the  exposure 
to  environmental  tobacco  smoke. 

This  discussion  reviews  available  data 
for  the  purposes  of  assessing  exposure 
to  ETS  in  the  workplace.  Nonsmokers 


are  exposed  to  mainstream  smoke  after 
it  has  been  exhaled  by  smokers,  and  to 
diluted  sidestream  smoke.  Issues 
covered  include  activity  patterns 
affecting  the  duration  of  nonsmokers' 
exposures,  the  concentrations  of  ETS  in 
buildings,  the  comparison  of  ETS 
components  in  indoor  workplaces, 
levels  of  biomarkers  in  workers,  and  the 
inadequacy  of  general  dilution 
ventilation  to  address  ETS  exposure 
control.  This  discussion  will  indicate 
not  only  that  exposure  occurs,  but  that 
nonsmokers  absorb  ETS  components. 

(a)  Chemistry:  Pipe,  cigar,  and 
cigarette  smoke  all  contribute  to 
environmental  tobacco  smoke  (ETS)  but 


cigarette  smoke  is  of  principal  interest 
because  it  is  by  far  the  most  common. 
Tables  ni-6  and  1II-7  list  some  of  the 
known  constituents  of  tobacco  snxJte. 
The  combustion  of  tobacco  leads  to 
the  formation  of  mainstream  smoke 
(MS)  and  sidestream  smoke  (SS).  MS  is 
generated  during  puff-drawing  in  the 
burning  cone  and  hot  zonfls;  it  travels 
through  the  tobacco  column  and  is 
inhaled  by  the  smoker.  The  smoke 
which  is  exhaled  by  the  smoker,  while 
different  from  the  inhaled  smoke,  is  also 
considered  "mainstream."  SS  is  formed 
in  between  puff-drawing  and  is  emitted 
directly  from  the  smoldering:  tobacco 
product  into  the  ambient  air. 


Table  III-6.— Vapor  Phase  Constituents  of  Tobacco  Smoke  and  Related  Health  Effects 


Constituent 


Amount  in  MS 

Ratio  in  SS/MS 

Health  effects 

10-23  mg  

2.5-^.7 

Nervous  system,  cardiovascular  system.' 

2CM0  mg  

8-11 

Nervous  system,  cardiovascular  system.^ 

12^2  pg  

0.03-0.13 

Irritanl.  cardiovascular,  and  nervous  sys- 
tems.' 

12^8  txg  

5-10 

Known  human  3  carcinogen. 

100-200  tig  

5.6-8.3 

Irritant,  nervous  system.' 

70-100  pg 

0.1-  50 

Prot)at)te  human  carcinogen. 3 

60-100  (ig  

&-15 

Irritartl.  pulrrx3r,ary.' 

100-250  )ig 

2-5 

Irritant.' 

16-40  ng 

6.5-20 

Irritant,  nervous  system,  liver,  kidney.' 

12-36^9  

3-13 

lrritant.2 

11-30  fig  

20-^0 

lrritant.2 

400-500  pg  

0.1-0.25 

Irritant,  nervous,  cardiovascular  and  pol 
monary  system.' 

32  ng  

3 

Probable  human  carcinogen.3 

50-130  |ig  

3.7-5.1 

Imtarrt.' 

11.S-28.7  Jig  

4.2-6.4 

Irritant.' 

7.&-10  Jig  

3.7-5.1 

In-itant ' . 

100-600  ng 

4-10 

Pulmonary  and  cardiovascular  system.' 

10-40  ng  

20-100 

Probable  human  carcirxjgen.s 

NQ-25  ng  

<40 

Probable  human  carcinogen. a 

6-30  ng  

6-30 

Probable  human  carcinogen. 3 

210-490  MQ  

1.4-1.6 

Irritant,  skin,  kidney,  liver'. 

330-810  Jig  

1.9-3.6 

Irritant.' 

150-600  Mg  

1 .7-3.3 

Nervous  system.' 

69.2  ng 

3-6 

Probable  human  carcinogen. 3 

Cartxjn  monoxide 
Carbon  dioxide  .... 
Cartxjnyl  sulfide  .. 


Benzene  

Toluene  

Formaldehyde  

Acrolein  

Acetone  

Pyridine  

3-methy1pyridine  ... 

3-vinylpyridine  

Hydrogen  cyanide 


Hydrazine  

Ammonia  

Methylamine  

Dimethylamine 

Nitrogen  oxides  

N-nitrosodimenthylamine 

N-nitrodiethylamine  

N-nitrosopyrrolidine  

Formic  acid 

Acetic  acid „.. 

Methyl  chloride 

1 .3-butadiene  


'  NIOSH  Pocket  Guide  to  Chemical  Hazards.  U.S.  DepartmerTt  of  Health  and  Human  Sen/ioes.  Put)lic  Health  Services,  1990.  Ex.  4-r38. 

2  Hazards  in  the  Chemical  Laboratory.  Ed:  L.  Bretherick.  The  Royal  Society  o*  Chemistry.  1986.  [Ex.  4-137] 

3  EPA:  Respiratory  Health  Effects  of  Passive  Smoking:  Lung  Cancer  and  Other  Disorders.  1992.  [Ex.  4-311] 

Table  IH-7.— Particulate  Phase  Constituents  of  Tobacco  Smoke  and  Related  Health  Effects 


Constituent 


Amount  in  MS 


Ratio  in  SS/MS 


Health  effects 


Particulate  matter  contains  di-  and  polycyclic  aromatic  hy- 
drocarbon. 

Nicotine  

Anatatjine  

Phenol  

Catechol  _ _ 

Hydroquinone  

Aniline 

2-ToKjkJine 

2-NapWhytanriine  

4-Aminotjipher5y1 _ „ 

Benz[a]anthracen€  „.„ „ 

Benzo[a]pyr€ne  „ 

Cholesteroi „ 

r-butyrolactone  _ _ 

Quinoline  _ „„ „ 

Harman  [1-methyl-9H-pyrido[3.4-b]-indole  

N-nitrosonomtcotine  


15-^0  mg  

1-2.5  mg  

2-20  ng  

60-140  Jig  ... 
1 00-360  ^g  . 
11 0-300  ng  . 

360  ng  

160  ng _ 

1.7  ng  

A£  _ 

20-70  ng  

20-40  ng 

22  Jig 

10-22  ng  

0.5-2  ng 

1.7-3.1  ng  ■  ■ 

200-3000  ng 


1.3-1.9 

2.6-3.3 

<0.01-0.5 

1 .6-3.0 

0.6-0.9 

0.7-0.9 

30 

19 

30 

31 

2-4 

2.5-3.5 

0.9 

3.6-5.0 

3-11 

0.7-1.7 

0.5-3 


Animal  carcinogen.* 

Nervous  and  cardiovascular  system.' 

N/A.5 

Irrrtant.' 

irritant. 3 

N/A.5 

Probable  human  carcinogen.* 

Irritant,  cardiovascular  system.' 

Known  human  carcinogen* 

Knoiwn  tiuman  carcinogen.* 

Animal  carcirx)9en.* 

Probable  human  carcinogen.* 

N/A.s 

Animal  carcinogen.* 

Imtant.3 

N/A.5 

Animal  carcinogen.* 
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Table  III-7.— Particulate  Phase  Constituents  of  Tobacco  Smoke  and  Related  Health  Effects— Continued 


Constituent 


Amount  in  MS 


Ratio  in  SS/MS 


Health  effects 


NNK  [4-(N-methyl-N-nitrosamino)-1-(3-pynclyl)-1-bL,'tanone] 

N-nitrosodiethanolamine  

Cadmium  

Nickel 


Zinc 

Poloniunv210  

Benzoic  acid 

Lactic  acid  

Glycolic  acid 

Succinic  acid  

PCDD's  and  PCDF'se 


100-1000  ng 

20-70  ng  

110  ng  

20-80  ng 

60  ng  

0.04-0.1  pCi 

14-28  ng  

63-174  ng  .... 
37-126  Jig  .... 
110-140  Jig  .. 
1  pg  


1^ 

1.2 

7.2 

13-30 

6.7 

1.04.0 

057-0.95 

05-0.7 

0.60.95 

0.43-0.62 

2 


N/A.5 

Probable  human  carcinogen.* 

Probable  human  carcinogen.* 

Known  human  carcinogen.* 

Irritant,  nausea,  vomiting.2 

Known  human  carcinogen.* 

Irritant. 

Irritant.3 

Irritant.? 

N/A.5 

N/A.5 


<  NIOSH  Pocket  Guide  to  Chemical  Hazards.  US.  Deoartment  of  Health  and  Human.  Sen/ices.  Public  Health  Sen.'ices,  1990,  Ex.  4-238. 

2The  Merck  Index,  10th  Edition,  Merck  &  Co.,  Inc.,  1983.  Ex.  4-220. 

3  Hazards  in  the  Chemical  Laboratory.  Ed;  L.  Brethenck.  The  Royal  Society  of  Chemistry,  1986.  [Ex.  4-137] 

*EPA:  Respiratory  Health  Effects  of  Passive  Smoking:  Lung  Cancer  and  Other  Disorders,  1992.  [Ex.  4-311] 

5N/A — Relevant  information  not  available. 

6  PCDDs — Polychlorinated  dit)enzo-p<Jioxins.  PCOFs— Polychlorinated  dibenzofurans. 


MS  and  SS  cigarette  smolte  are 
chemically  and  physically  complex 
mi.xtures  consisting  of  electrically 
charged  submicron  liquid  particles  at 
very  high  concentration  consisting  of 
permanent  gases,  reactive  gases,  and  a 
large  variety  of  organic  chemicals.  The 
composition  of  the  smoke  and 
especially  the  total  quantities  of 
individual  constituents  delivered  are 
dependent  on  the  conditions  of  smoke 
generation  [Ex.  4-311). 

Nicotine,  while  found  in  the 
particulate  phase  in  MS,  is  found 
predominantly  in  the  gas  phase  in  ETS 
[Ex.  4-100).  The  differences  in  size 
distribution  for  MS  and  SS  particles,  as 
well  as  the  different  breathing  patterns 
of  smokers  and  nonsmokers,  affect 
deposition  of  the  produced  particle 
contaminants  in  various  regions  of  the 
respiratory  tract. 

There  are  substantial  similarities  and 
some  differences  between  MS  and  SS 
emissions  from  cigarettes  [Exs.  3-689D, 
4-129.  4-239).  Differences  in  MS  and 
SS  emissions  are  due  to  differences  in 
the  temperature  of  the  combustion  of 
tobacco,  pH,  and  degree  of  dilution  with 
the  air,  which  is  accompanied  by  a 
correspondingly  rapid  decrease  in 
temperature.  SS  is  generated  at  a  lower 
temperature  (approximately  600°C 
between  puffs  versus  800  to  900°C  for 
MS  during  puffs)  and  at  a  higher  pH 
(6.7-7.5  versus  6.0-6.7)  than  MS.  Being 
shghtly  more  alkaline,  SS  contains  more 
ammonia,  is  depleted  of  acids,  contains 
greater  quantities  of  organic  bases,  and 
contains  less  hydrogen  cyanide  than 
MS.  Differences  in  MS  and  SS  are  also 
ascribable  to  differences  in  the  oxygon 
concentration  (16%  in  MS  versus  2%  in 
SS).  SS  contaminants  are  generated  in  a 
more  reducing  environment  than  those 
in  MS,  which  will  affect  the  distribution 
of  some  compounds.  Nitrosamines.  for 


example,  are  present  in  greater 
concentrations  in  SS  than  in  MS. 

Many  of  the  compounds  found  in  MS, 
which  were  identified  as  human 
carcinogens,  are  also  found  in  SS 
emissions  [Exs.  3-689D,  4-93,  4-129,  4- 
239,  4-269;  and  at  emission  rates 
considerably  higher  than  for  MS.  SS 
contains  ten  times  more  polycyclic 
aromatic  hydrocarbons,  aza-arenes  and 
amines  as  compared  with  MS  [Ex.  4- 
126).  All  of  the  five  known  carcinogens, 
nine  probable  human  carcinogens,  and 
three  animal  carcinogens  are  emitted  at 
higher  levels  in  SS  than  in  MS,  several 
by  an  order  of  magnitude  or  m.ore. 
Several  toxic  compounds  found  in  MS 
are  also  found  in  SS  (carbon  monoxide, 
ammonia,  nitrogen  oxides,  nicotine, 
acrolein,  acetone,  etc.),  in  some  cases  by 
an  order  of  magnitude  or  higher  (Tables 
III-6  and  III-7). 

SS  emissions,  quantitatively,  show 
little  variability  as  a  function  of  a 
number  of  variables  (puff  volume,  filter 
versus  nonfilter  cigarette,  and  filter 
ventilation  [Exs.  4-1,  4-34,  4-54,  4-128, 
4-129,  4-141).  The  lack  of  substantial 
variability  in  SS  emissions  is  related  to 
the  fact  that  they  are  primarily  related 
to  the  weight  of  tobacco  and  paper 
consumed  during  the  smoldering 
period,  with  little  influence  exerted  by 
cigarette  design  [Ex.  4-129). 

(bj  Human  Activity  Pattern  Studies 
Used  to  Assfss  Workplace  Exposure. 
Human  activity  pattern  studies  utilize 
random  samples  of  human  activity 
patterns  using  questionnaires  and  time- 
diary  data  to  provide  detailed 
generalizablo  data  about  human 
behavior.  Such  studies  have  been  used 
to  assess  exposure  to  ETS.  In  1987- 
1988,  the  California  Air  Resources 
Board  sponsored  a  probability-based 
cross-sectional  sample  of  1,579 
r^lifornians  aged  18  years  and  older, 


called  the  California  Activity  Pattern 
Sur\'ey  (CAPS)  [E.xs.  4-168,  4-271].  The 
study  was  designed  to  provide 
information  on  time  spent  in  various 
locations,  including  indoors,  outdoors, 
and  in  transit,  r.s  well  as  specific 
microenvironments,  such  as  living 
rooms,  kitchens,  automobiles,  or  buses. 
The  study  focused  on  time  spent  in 
activities  such  as  cooking  or  playing 
sports,  but  more  specifically  targeted 
activities  and  environments  that  had 
implications  for  air  polijiion  exposure, 
such  as  the  presence  of  smokers,  use  of 
cooking  equipment  or  solvents. 

In  analyzing  the  data  from  CAPS, 
Jenkins  et  al.  [Ex.  4-168)  and  Robinson 
et  al.  [Ex.  4-271]  found  that  time  spent 
at  wcrk  had  a  high  correlation  with 
exposure  to  ETS.  This  association  of 
ETS  exposure  with  work  settings 
remained  strong  after  controlling  for  the 
length  of  the  activity  episode,  and  hence 
was  not  simply  a  function  of  longer  time 
intervals  at  work.  Robinson  et  al.  [Ex.  4- 
271]  also  found  that  men  reported 
higher  levels  of  exposure  than  women, 
even  after  controlling  for  age, 
employment  status,  shorter  working 
hours,  etc.  This  finding  suggests  that  the 
epidemiological  studies  of  passive 
smoking  and  lung  cancer,  which  have 
focussed  on  women,  may  be 
underestimating  the  effect  of  ETS  on 
lung  cancer. 

Further  analysis  of  the  CAP  study  [Ex. 
4-169)  verifies  the  high  percentage  of 
nonsmokers  who  are  exposed  to  ETS 
while  at  work.  This  is  indicated  when 
the  data  are  analyzed  by  employed 
nonsmoker  status.  As  indicated  in  Table 
III-8,  51%  of  male  and  38%  of  female 
nonsmokers  reported  ETS  exposure  at 
work.  The  average  duration  of  this 
exposure  was  313  minutes  for  males  and 
350  minutes  for  females.  When  the 
group  that  reported  exposure  at  the 
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workplace  is  analyzed  further  it 
becomes  apparent  that  the 
overwhelming  exposure  location  for 
these  employed  nonsmokers  is  the 
workplace  (Table  IU-9).  As  indicated 


in 


Table  111-9.  77%  of  males  and  85%  of 
females  were  exposed  an  average  of  313 
minutes  and  350  minutes,  respectively. 

One  other  finding  is  that  the  more 
time  spent  at  work,  the  higher  the 
likeUhood  of  greater  ETS  exposure.  For 


example,  the  average  duration  of 
exposure  to  homeinakers  was 
approximately  2  hours  a  day,  for 
workers  the  average  duration  of 
exposure  was  approximately  3  hours  a 
day. 


TABLE  III-8.— Percentage  of  Employed  Nonsmokers  Exposed  to  ETS  and  Average  Minutes  of  Exposure  (in 

Parentheses)  i 


Exposure  location 


Home 

WofV  

Ottier  indoor 
Outdoor  


'Source:  [Ex.  4-1 69J. 


Males 


9 

51 
28 

12 


(134) 
(313) 
(89) 
(118) 


Females 


13  (109) 
38  (350) 
35  (77) 

14  (79) 


Total 


11  (123) 

45  (324) 

31  (85) 

13  (104) 


TABLE  III-9.— Percentage  of  Employed  Nof>iSMOKERS  Exposed  to  ETS  and  Average  Minutes  of  Exposure  (in 

PARENTHESES)  OF  THOSE  WHO  REPORTED  ETS  EXPOSURE  AT  WORK  1 


Exposure  location 


Home 

Wort< _.... 

Other  indoor 
Outdoor  


'Source:  [Ex.  4-169]. 


Males 


1  (147) 

77  (313) 

15  (92) 

6  (176) 


Females 


2  (180) 

85  (350) 

9  (102) 

4  (140) 


Total 


2  (158) 

80  (324) 

13  (94) 

5  (166) 


Work  breaks  and  meals  at  work  were 
the  work  activities  most  closely 
associated  with  ETS  exposure.  51%  and 
35%  respectively  versus  277o  for  work 
per  se  [Ex.  4-271  J.  In  other  words, 
nonsmokers  experienced  ETS  exposure 
in  break  areas  more  than  in  general 
work  areas. 

When  white  collar  versus  blue  collar 
workplaces  were  compared.  37%  of 
factories/plants  versus  22%  of  offices 
had  episodes  of  ETS  exposure, 
suggesting  that  blue  collar  nonsmoking 
workers  have  a  greater  exposure  to  ETS 
than  white  collar  workers.  For  the  CAP 
population,  twice  as  many  workers  were 
employed  in  offices  as  were  in  factories 
(Ex.  4-271).  The  most  ETS  exposed 
nonsmokers  were  those  with  10  or  more 
hours  per  day  of  work  (especially  at 
plants.'factories).  more  than  2  hours  per 
day  of  restaurant  time,  and  more  than  1 
hour  per  day  of  bar  or  nightclub  time. 

Robinson  et  al.  [Ex.  4-271)  concluded 
that  the  probability  of  passive  smoking 
is  highest  for  a  combination  of  various 
social  and  work  activities,  consistent 
with  the  notion  that  activities  that 
involve  more  people  involve  a  greater 
chance  of  contact  with  people  who 
smoke.  A  limitation  of  the  CAP  sur\ey 
is  that  the  data  do  not  provide 
information  on  the  intensity  of  exposure 
in  the  various  microenvironments  (Ex. 
4-271). 

In  summary,  the  CAP  study  showed 
that  the  most  powerful  predictor  of 
potential  exposure  to  ETS  was  being 
employed.  Respondents  who  spent  more 


than  ten  hours  a  day  at  the  workplace 
were  found  to  report  more  ETS  exposure 
than  those  working  less  than  10  hours 
a  day  or  not  at  all.  Further  data  from  this 
study  show  that  the  workplace  is  the 
location  with  the  highest  reported 
exposure  to  ETS  in  enclosed 
environments,  and  such  exposure  is  on 
average  nearly  three  times  more 
prevalent  at  work  than  at  home. 

Another  relevant  data  source  for 
assessing  ETS  e.xposure  in  the 
workplace  is  the  National  Health 
Interview  Survey  (NHJS)  conducted  by 
the  Centers  for  Disease  Control  and 
Prevention  (CDC).  In  its  Health 
Promotion  and  Disease  Prevention 
(NHIS-HPDP)  supplement.  CDC 
collected  self-reported  information  on 
smoking  from  a  representative  sample  of 
the  U.S.  population  [Ex.  4-51).  The 
results  suggest  that  at  least  19%  of 
employed  nonsmokers  experience  ETS 
exposure  at  work.  The  CDC  studv 
results  represent  the  prevalence  of 
occupational  exposure  among 
nonsmoking  adults  [^ee  section  IV  for 
further  discussion  of  this  study!. 

In  a  smaller  study.  Cummings  et  al. 
[Ex.  4-67)  studied  the  prevalence  of 
e.xposure  to  ETS  in  563  (44%  male) 
never-  and  exsmokers  aged  18-84  vears. 
who  attended  a  cancer  clinic  in  Buffalo. 
New  York  in  1986  (see  Table  IV-9).  The 
study  employed  questionnaires  and 
analysis  of  urinary  cotinine  levels.  The 
subjects  were  asked  if  thoy  wck 
exposed  to  passive  smoke  cither  at 
home  or  at  work  in  the  four  days 


preceding  the  inter\'iew.  A  further 
analysis  of  this  data  focusing  on  workers 
from  this  sur\'ey  determined  that 
overall.  339  subjects  were  currently 
employed.  Of  these  264  (77%)  reported 
ETS  exposure  at  work.  The  percentage 
of  subjects  exposed  to  ETS  at  both  work 
and  the  home  was  29%  (n=99).  The 
percentage  of  subjects  exposed  at  home, 
but  not  at  work  was  7%  (n=23).  The 
percentage  of  subjects  exposed  at  work, 
but  not  at  home  was  49%  (n=165).  The 
percentage  of  subjects  exposed  neither 
at  home  or  wori  was  15%  (n=52).  This 
further  analysis  indicates  that  the 
workplace  is  a  significant  source  of  ETS 
exposure  for  nonsmoking,  employed 
people. 

Emmons  et  al.  [Ex.  4-98)  reported  on 
a  study  of  186  nonsmoking  volunteers 
from  workplace  settings  selected  to  have 
a  wide  range  of  exposure  to  ETS.  The 
subjects  were  asked  to  keep  a  7-day 
exposure  diary.  The  worksites  ranged 
from  those  with  minimal  restrictions 
and  high  levels  of  exposure  (long-term 
care  and  psychiatric  facilities,  chemical 
dependency  and  treatment  centers,  and 
a  VA  Hospital)  to  those  with  extensive 
restrictions  and  low  exposure  (e.g..  state 
health  department  and  community 
hospitals).  Seventy-six  percent  of  the 
subjects  reported  being  regularly 
exposed  to  ETS  in  the  workplace.  The 
percentage  of  subjects  reporting 
exposure  at  work  is  similar  to  that  found 
by  Cummings  et  al.  [Ex.  4-67). 
Nonsmokers  encountered  significantly 
more  exposure  to  ETS  at  work  (50%)  as 


15990 


federal  Register  /  Vol.  59,  No.  65  /  Tuesday,  April  5,  1994  /  Proposed  Rules 


compared  to  home  (10%).  When  the 
data  set  was  examined  by  the  presence 
or  absence  of  smokers  in  the  home, 
however,  subjects  who  lived  with 
smokers  had  virtually  equivalent 
exposures  across  all  three  settings:  work 
(34%),  home  (36%),  and  •"other"  (31%). 
Nonsmokers  living  with  smokers 
received  29  minutes  per  day  of  exposure 
at  work  and  31  minutes  per  day  at  home 
and  27  minutes  per  day  in  other 
settings.  On  the  other  hand,  subjects 
who  did  not  live  with  smokers  had  the 
majority  of  their  exposure  at  work  (36 
minutes  per  day)  and  very  little  at  other 
settings. 

Additional  studies  verify  that  the 
workplace  is  an  important  source  of 
exposure  to  ETS,  particularly  for 
nonsmokers  unexposed  at  home  [Exs.  4- 
172,  4-262,  4-315).  A  U.K.  study  of 
exposure  to  ETS  in  20  nonsmoking  men 
whose  wives  smoked  showed  that  78% 
of  the  men's  reported  hours  of  exposure 
came  from  outside  the  home;  by 
contrast,  90%  of  the  ETS  exposure  of 
101  nonsmoking  men  whose  wives  did 
not  smoke  was  reported  to  come  from 
non-domestic  microenvironments  (Ex. 
4-315).  Repace  and  Lowrey  [Ex.  4-262) 
estimated  that  86%  of  the  U.S. 
population  was  exposed  to  ETS,  and 
that  the  workplace  was  more  important 
than  the  home  as  a  source  of  ETS 
exposure,  when  weighted  by  the 
duration,  exposure  intensity,  and 
probability  of  exposure.  Kabat  and 
Wynder  [Ex.  4-172),  in  a  study  of  215 
sixty-year-old  U.S.  women  nonsmokers. 
found  that  65%  reported  exposure  to 
ETS  at  home  and  67%  reported 
exposure  at  work,  averaged  over 
adulthood. 

The  conclusion  that  can  be  made  from 
the  activity  surveys  is  that  the 
workplace  is  a  major  location  of  ETS- 
exposure  to  nonsmokers.  Human 
activities  that  involve  contact  with  a 
greater  number  of  people  increase  the 
probability  of  contact  with  smokers,  and 
thus  with  ETS.  These  studies  indicate 
that  the  workplace,  with  its  high  person 
densities  relative  to  other 
microenvironments,  including  the 
home,  appears  to  be  a  major  factor  in  the 
working  nonsmoking  population's  ETS 
exposure. 

tc)  Indoor  Levels  of  Environmental 
Tobacco  Smoke  Constituents.  Personal 
monitoring  studies  have  confirmed  the 
role  of  the  workplace  as  an  important 
microenvirorunent  of  ETS  exposure  to 
nonsmokers.  Spengler  et  al.  [Ex.  4-288] 
and  Sexton  et  al.  [Ex.  4-280) 
demonstrated  by  personal  monitoring  of 
respirable  suspended  particulates  (RSF) 
and  the  use  of  time-activity 
questionnaires  that  exposures  to  ETS 
both  at  home  and  at  work  are  significant 


contributors  to  personal  RSP  exposures. 
Coultas  et  al.  [Ex.  4-66),  in  a  pilot  study 
of  15  nonsmokers  in  Albuquerque,  New 
Mexico,  collected  questionnaires  and 
samples  of  saliva  and  urine  to  determine 
workplace  ETS  exposure.  Personal  air 
samples  were  obtained  pre-  and  post- 
workshift.  Exposure  to  ETS  was 
reported  by  13  of  the  15  subjects.  The 
mean  number  of  hours  of  exposure  was 
3.4  (±2.1).  Basically,  although  the  levels 
of  cotinine,  respirable  particles,  and 
nicotine  varied  with  self-reports  of  ETS 
exposure,  the  general  trend  was  a  direct 
relationship  between  increasing 
incidence  of  self-reporting  of  exposure 
and  actual  biomarker  data.  Coghlin, 
Hammond,  and  Gann  [Ex.  4-61]  found 
similar  results  for  53  nonsmoking 
volunteers  studied  by  use  of  personal 
nicotine  monitors,  diaries,  and 
questionnaires.  They  also  found  that  the 
closer  a  nonsmoker  was  to  a  smoker,  the 
hi^er  the  probability  that  the 
nonsmoker  would  report  exposure. 

Presently,  vapor  phase  nicotine  and 
respirable  suspended  particulate  matter 
(ETS-RSP)  are  the  most  commonly  used 
markers  for  ETS  because  of  their  ease  of 
measurement,  knowledge  of  their 
emission  rate  from  tobacco  combustion, 
and  their  relationship  to  other  ETS 
contaminants  (Ex.  4-311).  Controlled 
experiments  have  shown  that  vapor 
phase  nicotine  varies  w;th  the  source 
strength,  and  shows  little  variation 
among  brands  of  cigarettes.  Field 
studies  have  also  shown  that  vapor 
phase  nicotine  concentrations  are 
correlated  with  the  number  of  cigarettes 
smoked,  and  further  that  weekly  average 
nicotine  concentrations  are  correlated 
with  ETS-RSP  [Ex.  4-311). 

(d)  Levels  of  Respirable  Suspended 
Particulates  and  Nicotine  Found  in 
Field  Studies.  Respirable  suspended 
particulates  (RSP)  and  nicotine  are  the 
most  commonly  used  surrogates  for  ETS 
exposure  [Ex.  4-239).  Both  chamber  and 
field  studies  have  demonstrated  that 
tobacco  combustion  has  a  major  impact 
on  indoor  RSP  mass  when  particle  size 
is  under  2.5  microns  [Ex.  4-239).  A  few 
examples  illustrating  the  impact  of  ETS 
on  nicotine  and  RSP  concentrations  in 
workplace  and  domestic 
microenvironments  are  shown  in  Tables 
III-IO  and  in-11.  Studies  of  RSP  in 
public  access  buildings  by  Leaderer  et 
al.  [Ex.  4-190).  First  [Ex.  4-105),  and 
Repace  and  LowTey  [Exs.  4-260.  4-261] 
(a  total  of  42  smoking  buildings  and  21 
nonsmoking  buildings)  showed  that  the 
weighted  average  RSP  level  during 
smoking  in  the  smoking  buildings  was 
262  ^g/m3.  while  in  the  nonsmoking 
buildings  the  RSP  level  average  36  ng/ 
mi. 


Leaderer  and  Hammond  [Ex.  4-189) 
measured  weekly  average  vapor  phase 
nicotine  and  RSP  concentrations  in  96 
residences.  Vapor  phase  nicotine 
measurements  were  found  to  be  closely 
related  to  number  of  cigarettes  smoked 
and  highly  predictive  of  RSP  generated 
by  tobacco  combustion.  The  mean  RSP 
background  in  the  absence  of 
measurable  nicotine  was  found  to  be 
15.2±7  ^lg/m3.  The  mean  RSP  value  in 
the  presence  of  nicotine  was  44.1130  ng/ 
m3.  The  weekly  mean  nicotine 
concentration  in  the  47  residences  with 
detectable  nicotine  values  was  2.17  ng/ 
m3  (Table  III-IO). 

Summary  statistics  of  additional 
studies  on  personal  monitoring  for 
nicotine  are  shown  in  Table  III-ll  [Ex. 
4-263].  These  studies  show  that  the 
median  exposures  ranged  from  5  to  20 
Hg/m3. 

Summary  nicotine  data  analyzed  by 
the  U.S.  EPA  [Ex.  4-311]  suggest  that 
average  nicotine  values  in  residences 
where  smoking  is  occurring  will  average 
2  to  approximately  10  jig/m^,  with  peak 
values  of  0.1  to  14  ng/ms  as  shown  in 
Table  III-IO.  Offices  with  smoking 
occupants  show  a  range  of  average 
nicotine  concentrations  similar  to  that 
of  residences,  but  with  considerably 
higher  peak  values.  RSP  mass 
concentrations  in  smok"r-occupied 
residences  show  averagt">  increases  of 
from  18  to  95  ng/m3,  with  individual 
increases  as  high  as  560  ng/ma  or  as  low 
as  5  |ig/m3.  ETS-RSP  concentrations  in 
offices  with  smoking  occupants  on 
average  appear  to  be  about  the  same  as 
in  residences.  Restaurants, 
transportation,  and  other  indoor  spaces 
with  smoking  occupants  have  a 
generally  wider  range  of  increases  in 
particle  mass  concentrations  due  to  ETS 
than  residential  or  office  environments 
[Ex.  4-311). 

In  sum.marj',  field  data  show  that  RSP 
is  elevated  by  one  to  two  orders  of 
magnitude  during  smoking,  and  that 
nicotine  released  during  smoking  is 
easily  detectable  in  both  homes  and 
workplaces  by  area  or  personal 
monitors.  Offices  with  smoking 
occupants  show  a  range  of  average 
nicotine  concentrations  similar  to  that 
of  residences  (2  to  10  ^g/m3),  but  with 
considerably  higher  maximum  values. 
ETS-RSP  concentrations  in  offices  with 
smoking  occupants  on  average  appear  to 
be  about  the  same  as  residences  (18  to 
95  ng/m3).  Restaurants,  transportation, 
and  other  indoor  spaces  with  smoking 
occupants  have  a  generally  wider  range 
of  particle  mass  concentrations  due  to 
ETS  than  residential  or  office 
environments  [Ex.  4-311).  It  must  be 
noted  that  measurements  of  nicotine 
and  ETS-RSP  in  indoor  spaces  do  not 
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constitute  a  direct  meas\ire  of  total 
exposure.  Concentrations  measured  in 
all  microenvironments  have  to  be 
combined  with  human  activity  pattern 


studies  to  determine  the  time-weighted 
sum  of  various  exposures. 

(e)  Biomarkers  of  Environmental 
Tobacco  Smoke  Exposure.  Nicotine,  and 
its  metabolite,  cotinine,  and  other 
tobacco  smoke  constituents  in  the 


saliva,  blood  and  urine  have  been  used 
as  biomarkers  of  active  and  passive 
smoking.  Nicotine  and  cotinine  can  be 
used  to  determine  the  integrated  short- 
term  exposure  of  ETS  across  all 
microenvironments  [Ex.  4-311). 


Table  lll-lO.— Mean  Nicotine  Levels  in  Home  and  Workplace  Air:  Area  Monitors  i 


Study  and  location 


Leaderer  and  Hamnnond  1991,  homes,  NY  State 
Hammond  [3-1096]  Mass..  industrial 


White  collar 

Blue  collar 

Food  service 

Carson  (1988),  offices,  Canada  

Miesnef  (1989)  workplaces,  MA 

Oldaker  (1990),  restaurants,  NC  

Jenkins  (1991),  Knoxville,  TN,  metro  

Restaurants  

Cocktail  tounges  

Bowling  alleys 

Gaming  parlors 

Laundromats 

Airport  gates 

Office  

Nagda  (1989).  U.S.  aircraft— in-flight  average: 

All  flights  

Domestic 

International 

Vaughn  (1990).  highrise  office  building 


I  Adapted  from  Repace  and  Lowrey  1993  [Ex.  4-253]. 


Sample 


47 

2.17 

24 

60 

21.5 

123 

8.9 

51 

10.3 

31 

11 

11 

6.6 

33 

10.5 

7 

3.4 

8 

17.6 

4 

10.7 

2 

10.7 

3 

2.0 

2 

6.0 

1 

6.0 

69 

13.4 

61 

0.11 

8 

0.33 

1 

2.0 

>ig/m3 . 


Comment 


7-day  average  smoking. 

9-hour     average     workshift      (norv 

smoker's  air;  smoking  altowed  on 

premises). 


Workday  samples. 
Workweek  average. 
1-hour  average  (range). 
>1 -hour  average. 


Smoking  section. 
Nonsmoking  section. 
Nonsmoking  sectk>n. 
Nonsmoking  air;  9-hour  average. 


Table  111-11.— Nicotine  in  Nonsmokers'  Air:  Personal  Moitors 


Study  and  Location 


Schenker  (1990).  railroad  clerks.  NE 

Couttas  (1990).  white  collar.  NM  

Mattson  (1989):  flight  attendants 


'  Adapted  from  Repace  and  Lowrey  1993  [Ex.  4-263]. 


Sample 


40 

15 

4 


jig/nv 


6.9 

20.4 

4.7 


Comment 


Workshift  median. 
Workshift  mean  ±  SD. 
4  flights,  mean  ±  SD. 


Both  nicotine  and  cotinine  are 
tobacco-specific.  Cotinine  in  saliva, 
blood,  and  urine  is  the  most  widely 
accepted  biomarker  for  integrated 
exposure  to  both  active  smoking  and 
ETS  by  virtue  of  its  longer  half-life  than 
nicotine  in  body  fluids.  The  half-life  of 
cotinine  in  nonsmokers  is  of  the  order 
of  a  day.  making  it  a  good  indicator  of 
integrated  ETS  exposure  over  the 
previous  day  or  two  [Ex.  4-311]. 
Although  intersubject  variability  exists 
for  both  nicotine  absorption  and 
cotinine  metaboUsm  [Exs.  4-156,  4- 
162).  cotinine  is  a  good  indicator  that 
ETS  exposure  has  taken  place  [Ex.  4- 
311).  Further,  studies  show  that  cotinine 
levels  correlate  with  levels  of  recent 
ETS  exposure  [Ex.  4-311). 

In  summary,  nonsmokers'  exposure  to 
ETS  has  been  characterized  by  a 
database  of  widely  used  atmospheric 
and  biological  markers  which  have  been 
measured  in  a  number  of  workplaces, 
such  as  offices,  restaurants,  commercial 


buildings,  and  on  trains  and  in  planes. 
OSHA  believes  that  this  database  is 
sufficient  to  support  the  risk  assessment 
which  follows.  ETS-nicotine  exposures 
of  the  average  worker  appear  to  be  of  the 
order  of  5  to  10  micrograms  per  cubic 
meter  (ng/ms),  and  for  the  most-exposed 
workers.  50  to  100  jig/ms).  For  ETS-RSP, 
exposures  are  about  tenfold  that  of  the 
nicotine  levels.  The  concentrations  of 
various  ETS  atmospheric  markers  to 
which  nonsmokers  are  exposed  in  the 
workplace,  such  as  nicotine,  respirable 
suspended  particulate  matter  (RSP)  and 
ca-j-bon  monoxide,  are  linearly  correlated 
with  the  amount  of  tobacco  burned. 
Studies  of  human  activity  patterns  show 
that  the  workplace  is  the  largest  single 
contributor  to  ETS  exposure.  Air 
exchange  rates  in  nonindustrial 
workplaces  are  not  designed  to  control 
the  risks  of  ETS  exposure. 

(f)  Inadequacy  of  General  Dilution 
Ventilation  to  Address  Environmental 
Tobacco  Smoke  Exposure  Control.  A 


primary  function  of  heating,  ventilating, 
and  air-conditioning  (HVAC)  systems  is 
to  circulate  air  throughout  a  building  to 
achieve  thermal  and  sensory  comfort  for 
the  building  occupants.  The  general 
ventilation  function  of  the  HVAC 
system  is  to  dilute  and  remove  occupant 
generated  bioeffluents  and  other 
contaminants  from  the  space.  However, 
from  the  industrial  hygiene  perspective, 
general  ventilation  as  delivered  by  a 
HVAC  system,  is  not  an  acceptable 
engineering  control  measure  for 
controlling  occupational  exposures  to 
ETS. 

Dilution  ventilation  offers  no 
protection  in  those  cases  where,  due  to 
the  close  proximity  to  a  smoker  (e.g., 
contaminant  point  source),  the 
nonsmoking  employee  may  be  exposed 
to  large  amounts  of  sidestream  smoke 
and  exhaled  mainstream  smoke  (ETS). 
Due  to  the  limitations  of  general 
ventilation,  the  smoke  cannot  be 
removed  from  the  air  before  reaching 
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the  breatliing  zone  of  nearby  employees. 
The  carcinogenicity  of  ETS  discounts 
the  use  of  general  ventilation  as  an 
engineering  control  for  this 
contaminant. 

The  major  ventihtion  guidance 
document  available  to  H\  AC 
practioners  (e.g.,  designers, 
maintenance,  and  operators),  is 
Standard  62-1989  titled  "Ventilation  for 
Accf»ptab!e  Indoor  Air  Qtiality"  [Ex.  4- 
333].  The  standard  is  published  by  the 
American  Society  of  Hinting, 
Refrigerating  and  Air-Conditioaing 
Engineers.  Inc.  (ASFiR.\E)  and  it 
specifies  recommended  minimum 
design  outside  air  ventilation  rates  for 
91  different  applications.  Based  on  this 
current  ventilation  standard,  a  typical 
commercial  HVAC  system  serving 
general  office  space  should 
prescriptively  dislivtr  20  cubic  feet  per 
minute  per  person  (cfm.'person)  of 
outside  air  to  the  occupied  space  to 
dilute  occupant  generated  contaminants 
like  carbon  dioxide  (CO.?)  and  body 
odors.  This  ventilation  rate  would 
provide  what  ASHR,\E  defines  as 
"acceptable  indoor  air  quality"  (eg., 
sensory  comfort)  to  satisfy  at  least  80% 
of  the  building  occupants.  The 
prescribed  ventilation  rates  in  ASPIR.\E 
Standard  62-1989  are  proportional  to 
the  occupants  in  the  space  (e.g.,  cfm/ 
PER  PERSON)  because  of  the 
presumption  that  the  contamination 
produced  is  in  proportion  to  the 
occupant  density. 

The  foreword  of  ASHRAE  Standard 
t;2-1989  states  "vsnth  rp<:pect  to  tobacco 
smoke  and  other  contaminants,  this 
standard  does  not,  and  cannot,  ensure 
the  avoidance  of  all  possible  adverse 
health  effects,  but  it  renc<:;ts  recognized 
consensus  criteria  and  guidance."  As 
published,  ASHRAE  Standard  62-1989 
did  not  include  any  summary  and/or 
explanation  documentation  which 
would  explain  the  basis  of  the 
consensus  standard.  Without  this 
docimientation,  it  can  only  be  inferred 
that  the  standard  was  mostly  based  on 
satisfactliui  of  sensory  comfort  rather 
than  based  on  the  control  of 
contaminants  like  ETS  which  may 
contribute  to  adverse  health  effects  like 
lung  cancer  and  heart  disease. 

Tee  method  of  room  air  distribution 
found  in  most  HVAC  systems  is  a 
mixing  system  that  attempts  to  create  an 
environment  of  uniform  air  velocities, 
temperatures  and  humidities  in  the 
occupied  zone  of  a  room  (e.g.;  floor  to 
6  feet  above  floor).  In  this  occupied 
zone,  air  velocities  less  than  50  feet  per 
minute  (fpm)  and  minimization  of 
temperature  gradients  will  promote 
occupant  comfort.  In  a  conventional 
mixing  system  where  the  supply  air 


diffusers  (outlets)  and  the  return  air 
grilles  are  both  located  in  the  ceiling, 
the  air  motion  in  the  occupied  zone 
could  be  characterized  as  "gentle  drift" 
toward  the  ceiling  where  the  room  air  is 
then  mixed  wi>h  the  conditioned  air 
being  delivered  to  the  room  through  the 
supply  air  diffusers  (1993  ASHR.'\.E 
Hsndbook,  CJi.31].  Because  of  natur^il 
convection  currents  and  thermal 
buoyancy  forces  it  is  common, 
especially  during  heating  season,  to 
have  stagnant  zones.  In  a  mixing  room 
air  distj-ibution  system,  the  emphasis  is 
on  comfort. 

There  are  other  room  air  distribution 
schemes  which  consider  contaminant 
control  and  have  been  used  in  the 
industrial  environment  like 
displacement  ventilation  and 
unidirectional  (plug-flow)  airflow 
ventilation.  In  these  schemes,  there  is  an 
at'empt  to  move  contaminants 
directionaily  along  a  clean  to  less  clean 
gradient.  These  schemes  are  seldom 
used  in  conventional  HVAC  systems 
due  to  their  cost,  feasibility  and 
compromise  of  comfort  issues. 

From  the  industrial  hygiene 
perspective,  local  exhaust  ventilation, 
specific  to  each  source,  would  be  the 
preferred  and  recommended  method  for 
controlling  occupational  exposures  to 
contaminant  point  sources  like  ETS. 
Such  specific  ventilation  is  effective 
because  the  contaminant  is  captured  or 
contained  at  its  source  before  it  is 
dispersed  into  the  work  environment 
where  only  ineffective  general  dilution 
ventilation  is  available  to  control 
exposures. 

A  designated  smoking  area  which  is 
enclosed,  exhausted  directly  to  the 
outside,  and  maintained  under  negative 
pressure  is  sufficient  to  contain  tobacco 
smoke  within  the  designated  area.  Such 
areas  could  be  considered  an 
application  of  local  exhaust  ventilation 
because  the  contaminant  is  being 
exhausted  from  a  confined  source 
writhout  dispersal  into  the  general 
woricspace. 

IV.  Preliminary  Quantitative  Risk 
Assessment 

A.  Introduction 

The  determining  factor  in  the  decision 
to  perform  a  quantitative  risk 
assessment  is  the  availability  of  suitable 
data  for  use  in  such  an  assessment.  A 
wide  spectrum  of  health  effects  have 
been  associated  with  exposure  to  indoor 
air  pollutants  and  ETS.  These  effects 
range  from  acute  irritant  effects  to 
cancer.  In  the  case  of  ETS,  OSHA  has 
determined  that  data  are  available  to 
quantify  two  types  of  risk:  lung  cancer 
and  heart  disease.  For  this  risk 


assessment,  OSHA  defines  "heart 
disease"  to  be  coronary  heart  disease 
excluding  strokes,  as  defined  in  the 
Franiingham  study  [Ex.  4-108).  In  the 
case  of  indoor  air  pollutants,  the  only 
data  available  to  OSHA  were  on  specific 
acute  health  effects,  such  as  severe 
headaches,  excluding  migraines,  and 
other  respiratory  conditiuns,  such  as 
"stuffy  nose"',  "runny  nose",  etc.  OSHA 
is  aware  that  there  are  more  serious 
conditions  such  as  legionellosis  and 
hypersensitivity  diseases  associated 
with  poor  indoor  air  and  suspected  to  be 
potential  occupational  hazards. 
However,  the  Agency  currently  does  not 
have  adequate  data  to  conduct  a 
quantitative  risk  assessment  addressing 
these  risks  in  the  workplace.  OSHA  is 
continuing  to  develop  appropriate 
methodology  to  address  risk  estimations 
for  conditions  related  to  poor  indoor  air 
qualify  in  the  workplace  and  is 
requesting  input  on  data  sources 
relevant  to  these  efforts. 

There  is  uncertainty  associated  with 
the  quantification  of  any  kind  of  risk.  In 
this  risk  assessment,  OSR^  has  tried  to 
describe  many  of  the  sources  of 
uncertainty  and  to  address  their 
implications  for  OSHA's  estimates  of 
risk. 

For  the  purpose  of  this  rulemaking 
and  for  deriving  a  quantitative  estimate 
of  occupational  risk,  OSHA  has 
concentrated  on  information  and  data 
concerning  heart  disease  and  lung 
cancer  as  potential  effects  associated 
with  exposure  to  ETS. 

B.  Review  of  Epidemiologic  Studies  and 
Published  Risk  Estimates 

As  a  first  step  in  this  risk  assessment, 
OSHA  critically  reviewed  epidemiologic 
studies  associating  exposure  to  ETS  or 
indoor  air  pollutants  with  adverse 
health  effects.  The  purpose  of  such  a 
critical  evaluation  was  to  determine 
whether  exposure  to  ETS  is  a  causal 
factor  in  cancer  and  heart  disease  and 
whether  e.xposure  to  indoor  air 
pollutants  has  caused  a  significant 
increase  in  acute  irritant  effects.  The 
critical  review  also  enables  OSHA  to 
select  those  studies  that  have  potential 
for  use  in  a  quantitative  risk  assessment. 
Tables  IV-1  and  IV-2  contain  a 
summary  of  OSHA's  assessment  of 
several  epidemiologic  studies  of  ETS 
exposed  individuals. 

OSHA  evaluated  studies  on  exposure 
to  ETS  to  determine  the  importance  and 
weight  of  each  study  in  the  overall 
hazard  identification  process.  Of  those, 
it  was  determined  that  fourteen  showed 
a  statistically  strong  association  between 
exposure  to  ETS  and  lung  cancer  and 
four  showed  a  significant  association 
between  ETS  exposure  and  heart 
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disease.  Studies  that  were  determined  to 
be  "positive"  by  OSHA's  review 
standards  n>et  standard  epidemiologic 


and  statistical  criteria  to  support 
causation. 

Overall,  on  the  basis  of  the  studies 
reviewed,  OSHA  concludes  that  the 
relative  risk  of  lung  cancer  in 


nonsmokers  due  to  chronic  exposure  to 
ETS  ranges  between  1.20  and  1.50  and 
the  relative  risk  for  heart  disease  due  to 
ETS  exposure  ranges  between  1.24  and 
3.00. 


Table  IV-1  .—Epidemiologic  Studies  Reviewed  by  OSHA— Lung  Cancer 


Positive 


Brownson  et  al.  (1992) 

Correa  et  al  

Fontham  et  al  

Garfmkel  et  al  

Geng  et  al 

Hirayama  1984a 

Humt»e  

Inoue  et  al  

Kalandidi  et  al 

Lam  et  al  

Pershagen  et  al 

Sandler  ef  al 

Stockwell  et  al  

Trichopoulos  et  al 


Equivocal  positive  trend 


Akiba  etal  

Butler  

Gao  et  al 

Gillis  et  al 

Katat  and  Wynder 


Equivocal 


Brownson  et  al.  (1987). 
Buffler  et  al. 
Chan  and  Fung. 
Hole  et  al. 
Janerk:h  et  al. 
Katada  et  al. 
Koo  et  al. 
Lee  et  al. 
Shimizu  et  al. 
Sotxje  et  al. 
Svenson  et  al. 
Wu  et  al. 


Table  IV-2.— Epidemiologic  Studies  Reviewed  by  OSHA  Heart  Disease 


Positive 


Dobson  et  al  .... 

He  1989 

Helsing  et  al  .... 
Sandler  et  al  .... 
Hirayama  1964 


Equivocal  positive  trend 


Gillis  et  al 

Hole  et  al 

HumtJie  ef  al  ... 
Svendsen  et  al 


Equivocal 


Garland  et  al. 
Lee  et  al. 


Other  relative  risk  estimates  based  on  summaries  of  studies  on  ETS  exposure  performed  by  independent  scientists 
and  other  government  agencies  are  found  in  Tables  rV-3  and  IV-l.  OSHA  is  not  aware  of  any  published  risk  assessments 
for  overall  exposure  to  indoor  air  pollutants. 

Table  IV-C.— Published  Risk  Estimates  for  Lung  Cancer 


Study 


Daleger  et  al.  [Ex.  4-78]  

NRC  1986  [Ex.  4-239]  

Repace  and  Lowry  [Ex.  4-263]  ... 
Vainio  and  Partanen  [Ex.  4-312] 
WaWef  al.  [Ex.  4-315]: 

Case-control  studies 

Prospective  studies  

Combined  

Wells  [Ex.  4-319]  

EPA  1992  [Ex.  4-311]  


'  Numbers  in  parenthesis  indicate  published  95  percent  confidence  intervals 

2  Pnn\ori  cti  u-tioe 


Estimates  of  relative  risk' 


47 
34 


27 
44 
55 

10 


(.076-2.83) 

(1.18-1.53) 

2.4 

1 .25-1 .30 

(1.05-1.53) 
(1.20-1.72) 
(1.19-1.54) 
(1.30-3.20) 

21.19 


2  Pooled  studies 


Table  IV-4.— Published  Risk  Estimates  for  Heart  Disease 


study 


Steenland  [Ex.  4-292] 
Wells  [Ex.  4-319]  


^  Represents  risk  to  nonsmoking  men  with  spousal  exposure. 

2  Represents  risk  to  nonsmoking  women  with  spousal  exoosure 

3  Women. 


Estimates  of  relative  risk 


M.51 

2  1.37 

3  1.32 


Most  published  risk  assessments  are 
based  on  spousal  exposure  to  ETS. 
These  studies  have  examined  the  lung 
cancer  risk  in  nonsmoking  housewives. 


using  spousal  smoking  as  a  surrogate  for 
the  wife's  exposure  to  ETS.  The  size  of 
the  association  between  these  health 
effects  and  ETS  exposure  in  the 


workplace  is  expected  to  be  at  least  as 
large  as  the  association  seen  between 
these  health  effects  and  ETS  exposure  in 
residential  settings  or  public  places.  As 
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noted  by  Meridian  Research  in  their 
1988  report,  ".  .  .  it  is  the  exposure  to 
environmental  tobacco  smoke,  and  not 
the  environment  in  which  that  exposure 
occurs,  that  is  the  important  risk  factor" 
[Ex.  4-221].  Therefore,  health  effects 
observed  and  the  risk  estimates 
calculated  from  studies  of  the  general 
,  population,  or  of  selected  subgroups, 
such  as  nonsmoking  wives  of  smoking 
husbands,  are  relevant  to  the  working 
nonsmoking  jKjpulation. 

In  developing  risk  estimates  for 
disease  attributable  to  occupational 
exposure,  reliance  is  placed  on  exposure 
encountered  in  the  workplace  to  the 
extent  possible.  However,  in  the  absence 
of  purely  occupational  data,  information 
derived  in  environments  other  than 
work  sites  is  also  considered.  OSHA 
believes  that  there  is  no  physiological 
difference  related  to  exposure  (or  its 
outcome)  regardless  of  where  it  is 
experienced.  This  is  true  regardless  of 
whether  the  endpoint  is  lung  cancer, 
heart  disease,  or  indoor  air  related  acute 
irritant  effects.  The  only  difference  is 
that  the  degree  of  exposure  may  be 
greater  in  one  place  than  in  the  other. 
Available  information  which  uses 
nicotine  concentration  as  an  index  of 
exposure  suggests  that  the  differences  in 
exposure  between  office  workplaces  and 
residences  lie  well  wdthin  the 
imcertainties  of  the  determination.s  and 
for  some  workplaces,  such  as 
restaurants  and  transportation  facilities, 
exposures  are  significantly  higher  than 
the  average  exposures  found  in 
residences.  Thus,  risk  estimates  based 


on  residential  exposxires  are  expected  to 
accurately  reflect  occupational  risks  in 
most  workplaces  and  possibly 
underestimate  the  risk  in  some 
workplaces. 

In  developing  its  risk  assessm.enl  for 
lung  cancer,  the  EPA  reviewed  19 
studies  which  investigated  nicotine 
concentrations  in  various  environments 
[Ex.  4-.311!.  ETA'S  analysis  showed  that 
the  range  of  average  nicotine 
concentrations  in  office  workplaces  is 
von-  similar  to  that  of  homes.  However, 
in  some  workplaces,  such  as  restaurants 
and  transportation  facilities,  exposures 
are  significantly  higher.  It  is  true  that 
there  are  many  complicating  factors  in 
such  determinations  vshirJi  could  affect 
any  firal  conclusions.  Fjre.xample,  it  is 
important  to  consider  the  duration  of 
exposure,  the  intensity  of  exposure,  the 
distance  from  the  sources  and  other 
factors  as  well.  However,  EPA's  analysis 
suggests  that  risk  assessments  based  on 
home  exposures  are  relevant  to 
workplaces  as  weil  and,  in  compa.isoa 
to  some  workplaces,  may  even  result  in 
an  underestimate  of  the  true 
ocCupatitma!  risk. 

It  addition,  other  studies  substantiate 
tha  magnitude  of  workplace  exposures. 
For  example.  Emmons  et  al.  [Ex.  4-98] 
found  that  the  majority  of  ETS  exposure 
oc  curred  in  the  workplace.  Study 
subjects  were  selected  from  workplace 
settings  with  a  wide  range  of  ETS 
exposure.  The  work  sites  ranged  from 
th'3se  with  mi.nimal  restriction  of 
smoking  and  high  levels  of  exposure  to 
wcfk  sites  with  extensive  smoking 


restrictions  and  low  exposure.  Ninety 
percent  of  the  subjects  worked  outside 
the  home.  Eighty-four  percent  of  those 
who  worked  outside  the  home  (75.6%  of 
the  total  sample)  reported  being 
regularly  exposed  to  smoking  in  the 
workplace.  While  the  most  highly 
exposed  individuals  in  the  study  were 
those  who  had  both  home  and  work 
exposures,  it  is  clear  that  workplace 
exposure  constituted  a  significant 
component  of  overall  exposure.  Subjects 
who  did  not  live  with  smokers  reported 
that  the  majority  of  their  exposure  was 
in  the  workplace  (mean=36.1  min/day), 
home  (mean=].4  min/day)  or  in  other 
locations  ;me<in=13.1  min/day). 
Subjects  who  lived  with  smokers 
reported  receiving  slightly  more 
exposure  at  home  than  the  workplace, 
however  the  difference  between  homa 
exposure  and  workplace  exposure  was 
not  substantial  (work:  miean=29.4  minJ 
day,  home:  mpan:::31.2  min/day,  other: 
mean=27.1  min/day).  These  results  are 
shown  in  Table  rV-5.  The  importance  of 
the  findings  from  this  study  is  twofold. 
First,  it  indicates  that  the  workplace  is 
tiie  primary  source  of  ETS  exposure  for 
nonsmokers,  who  do  not  live  with 
smokers.  Secondly,  it  shows  that  for 
nonsmokers  living  with  smokers,  even 
though  their  household  environment 
becomes  their  primary  source  of 
exposure,  the  workplace  still 
contributes  a  substantial  amount  of 
exposure,  comparable  to  that 
experienced  by  the  nonsmoker  living 
with  nonsmokers  (29.4  min/day  v.  36.1 
min/day). 


Table  iV-5.— Exposure  to  ETS  by  Location  i 


Subject  Category 

Exposure 
(min/'oay) 

95  percent  confidence 
interval 

Living  w*.^  a  smoker: 

WorKplace  

29.4 
31.2 
27.1 

36.1 

"      1.4 
13.1 

(7.01-51,80) 
(21.60-40.80) 
(15.10-39.10) 

(22.70-49.60) 

(0.05-2.75) 

(8.75-17.40) 

Home J 

Ottier  J 

Living  without  a  smoker: 

Workplace  

Home 

Other  

1  Source:  Emmons  et  al.  [Ex.  4-98] 


Cummings  et  al.  [Exs.  4-67], 
Hudgaf\-el-Pursiainen  et  al.  [Ex.  4-152], 
and  Marcus  et  al.  [Ex.  4-205]  also 
present  results  to  show  significant 
workplace  exposures  to  ETS.  A  re- 
analysis  of  the  CAPS  data  (a  detailed 
description  of  this  study  is  found  in  the 
EXPOSURE  section)  shows  that  the 
workplace  contributes  on  the  average  46 
percent  to  the  total  ETS  exposure 
experienced  by  a  nonsmoking  worker. 


C.  Vata  Sources 

As  mentioned  previously,  only 
diseases  that  have  been  reported  to  be 
significantly  associated  with  ETS 
exposure  and  for  which  OSHA  has 
access  to  data  will  be  used  in 
calculating  heahh  risk  due  to 
occupational  exposure  to  ETS.  These 
will  be  referred  to  as  the  "diseases  of 
interest"  and  include  coronary  heart 
disease  (excluding  strokes)  as  defined  in 
the  Framinghara  study  and  lung  cancer. 


Ideally,  data  on  the  incidence  of  the 
diseases  of  interest  in  the  U.S. 
population  were  needed  to  estimate  the 
number  of  cases  of  disease  in  employed 
nonsmokers.  Since  nationwide 
incidence  data  were  not  available  for 
nonsmokers,  several  sur\'ey  sources 
were  used  to  estimate  the  mortality  rates 
for  heart  disease  (Framingham 
Community  Study)  [Ex.  4-108).  and 
lung  cancer  (Cancer  Prevention  Survey 
conducted  by  the  American  Cancer 
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Society)  [Ex.  4-7l.  Data  on  the  U.S. 
workforce  were  obtained  from  the^ 
Bureau  of  Labor  Statistics  [Ex.  4-39). 
Based  on  the  1993  annual  averages,  as 
estimated  by  the  Household  Survev, 
ELS  reports  that  the  U.S.  work.forr.e  for 
sectors  covered  by  this  standiud  is 
estimated  to  be  101,631,300  (men: 
54.36%,  women:  45.64%).  Information 
on  the  proportion  of  employed  adults 
who  smoke  was  obtained  from  the 
National  Health  Interview  Survey  a.Td  is 
found  in  Table  IV-7  [Ex.  4-235).'lt  is 
estimated  that  74,201,000  adults 
(73.01%  of  the  U.S.  labor  force), 
employed  in  sectors  covered  bv  this 
standard,  are  nonsmokr-rs. 

lEdiiarial  note:  No  Tahie  IV  6  i.-;  :;k  l;,iJed 
l:i  this  preamble  1 

Table  IV-7.— Percent  Estimates  of 
Adults  Enaployed  in  the  Uni"^ed 
States  by  Smoking  Status- 


Smoker           ^••'';;- 

Currer.tly  enployeJ  .. 

Unemployed  

Not  ir.  labor  force  

26.99              7301 
40.38              59  £2 
2':  .50             73.60 

•  National  Health  Inten/tew  Survey  [Ex  235]. 

Ir.  a.i  effort  to  char.icterize  prcvnli'iire 
of  occupational  t>xpi;sure,  OSH,\ 
f  oasidered  se\eral  sources.  To 
(iutermine  the  prevaiem.c  of  smoking 
ainriMg  (,:  S.  adults  durir:.:  19<11.  the 
National  Health  Interview  Survny- 
Hfalth  Promotion  and  Disease 
I're-.er.tion  (.\hlS-HPDP;  suppL-uienl 
( '.iliectf.i  self  rep o.-'ed  infortLaiicn  .in 
s.'-.u.'king  exposure  at  work  fr.irn  a 
repre.sentdtlve  Mirple  of  th^'  I.'.S. 
r'v  iiian,  nun-inst.'tufinnalized 
population  c.-eaf cr  t liar:  1.'3  vears  t  f  age 
[L'.y.  4-51).  Id  parti' ul^r.  emploved 
liidividuals  w^re  asked  whether,  dur.r^- 


t.'ie  past  two  W'ck^:.  anv; 


ne 


h.ui 


l0^f^L: 


in  tJ-je;.-  imr;;eiili<te  \\  ork  area.  Based  on 
iL  >Lil's  adjiistiid  for  ncnresponse  and 
v.i'ighttd  to  ref]<-ct  r.ationcil  estimates, 
ia.81  percent  (^f  .aonsmokers  reported 
t.x})osurj  to  smoke,  in  rh"ir  immediate 
work  area  as  shown  in  T..-,]-  I\'-8 
OSH.A  belie-. ''s  that  18.81  p.T'.er:!  ma\ 
bt'  an  undtT'-jiimatP  of  frnijueiK.v  of 
exposure  in  th'^  workp;  ice  bee  .j:ise  i!  is 
ba^ed  solely  or.  self-rrpf;rted 
i:iforn;atiun  ;irid  the  question  was  nrjt 
■.cry  sp.-  cific  in  .-Icfmin^,;  imn.edi.ate 
wcirk  an.a. 


Table  IV-a.— Percent  Estimates  of 
Responses  to  Question  6a  in  the 
HHIS  BY  Smoking  Status^ 


Snooker 

Non- 
smoker 

Yes  

No 

Unknown  

37.58 
60.81 

1.61 

^8.81 

79.79 

1.39 

'Question  6a  *as:  "During  the  past  2 
weeks,  has  anyone  snx>ked  in  your  immediate 
work  area?" 

Another  source  considered  bv  OSH.-\ 
for  defining  nor.smoker  ETS  exposure  in 
the  workplace  was  the  work  published 
by  Cum.mings  et  a!.  [Fx.  4-67).  A  recent 
re-ana!ysis  of  the  data  file  showed  t!::it 
among  the  nonsmoking;,  currentlv 
employed  subjects.  48.67  percent  (:6,") 
out  of  3391  reported  exposure  to  ETS  at 
work  and  not  at  home  (Table  IV-9)  [V.x. 
4-6<<i.  Based  on  the  data  souices 
mentioned  above,  OSJ;A  assumes  th..t 
the  percient  of  nonsmoking  Wwrkers  who 
arc  potentially  exposed  to  ETS  at  iti'-ir 
wcrks;te  ranpes  bef.vecn  18.81  a:;.i 
48.67. 

Table  IV-9.— PREVALEr-CE  c^-  ETS 
e.xposure  for  ncnsvck'.'jg 
Workers  ' 


Su^.iect  category 

Court 

^3K^-.\ 

Exposed  at  work  ar:d 

ho-^e  

r.9 
r3 

52 

29  22 

Expc'sed  at  norrie, 
not  at  wcrl<  

Exposed  at  work,  ret 
at  home 

t  73 
48  F7 

Not  e»posed  at  'Acrk 
or  home 

■5  34 

fOl 


Data  source:  Ci..mmir-,gs  reanalysis  [Ex.  4- 


D.  OSitA's  Estmviti'S  of  link— 
Enviror.int^n'Ql  Tobacco  Sinokt; 

E\pn>^L;re 

The  incidence  of  disease  d:ie  to 
oixupational  exposure  in  nonsmok.-^s 
was  estimated  using  the  fr-lnwing 
n.ethodaI.'';.^y:  Thn  expeet'^d  .lumber  .f 
rases.  Nr,  in  nonsmoking  workers  who 
are  occupationally  exposed  to  ETS  is 
expressed  bv: 

N.=\\,  -  N  •  L^  .\  * ;;.     :j 

v.- he  re: 

Nr  is  ^\i^•  cases  in  noasmoking  ex!>o':''d 

workers  attributable  to  FTS  per  vh  ir 
N.I  is  the  estimated  inu:iV'er  of  cas'^s  per 

year  in  nonsme^king  w"rki'rs 
N  it  the  .-an-iber  of  nonsn:ok;.-,g  wr-rkf-.'-s 

in  the  U.S. 
lu  is  the  incidt^nce  rate  of  d::>'.ise  a:n.':ig 

the  unexposed  workers 
Ip  is  the  I.'.S.  population  incidence  rate 

for  mnsmokers 


The  number  of  nonsmoking  workers 
(N)  was  estimated  by  multiplying  the 
percent  of  currendy  employed  adults 
who  report  to  be  nonsmokers  bv  the 
number  of  adult,  employed,  civilian 
noninstitutional  population,  as  repo.led 
by  BLS. 

The  number  of  nonsmoking  workers 
with  disease  per  year  (Nj)  was  estim.ated 
as  N,,=N  *  Ip.  The  U.S.  population 
incidence  rate  of  lung  cancer  for 
nonsmoking  women  is  reported  to  be 
0.121  per  one  thousand  norLsmoking 
women.  The  lung  cancer  incidence  for 
nonsmoking  males  is  estimated  to  be 
higher.  For  the  purpose  of  this  nsk 
assessment.  OSH.^  used  0  121  as  the 
population  incidence  rate  of  lung  cancer 
for  nonsmokers.  Tliis  wil!  most  likely 
result  in  an  underestimate  of  the  true- 
risk  .'"or  male  workers.  Th"  a\  erage 
annual  incidence  rate  for  rieath  from 
coronary  heart  diser.se  excluding  strokes 
for  uoiismoki^rs  age  35  to  64  is  esti.mated 
to  be  4  per  one  thousand  mt'n  and  2  per 
one  tiiousand  womrn.  as  r-^-ported  bv  the 
Kr.^imingham  study.  Th.s  results  in  an 
overall  WHigh'ed  iivvr^'^^-  of  3  death.s  p^r 
o;ie  ihoiisand  inai\iduais. 

The  incidence  rate  of  disease  [IJ 
among  the  unexposed  workers  is 
estimated  using  the  re'atiunship: 
lu-  lp/[RK  •  i\  +!l-p.,il 
w  lit -re: 
FK  IS  the  oOs'Tved  relative  r;sk  of 

disea.se  for  nonsinok'Vs  exp'.st-d  fr; 
ETS 
j\  ::-  the  prcp.iilion  of  nonsniok-n;: 
worxers  exposed  to  ETS  while  .-.t 
work. 

OS\l\  us^-d  1  34  at  an  oLi.jrved 
»  stu.Ta'e  of  rt-lalivp  risl'  JRR)  for  lung 
caTer  am.cng  nonsmokers  with 
occi! national  exposure  as  reported  hv 
Fon:h;i.m  et  al.  [E.x.  4-''0t,|.  Estimates  if 
(■bserved  r';!.itiv«--  risk  for  heart  di.se  isn 
in  l^'l^ smokers,  as  reported  hv  Hels:-;g 
et  al.  (1  24  for  females  and  131  for 
rra'esl.  w<»re  used  in  caii  ulaling  an 
ovt;r:;!!  adi'.ir.'pd  relative  r.sk  estimalr^  of 
1.2h  !Ex.  4-139',  The  adia:,Ied  rfiati-.e 
risk  w.:;s  a  -Ae)'.:hti:d  s*. erage  .if  the 
repor^d  .r.-lative  risks  u.-:;:g  the  g''u!er 
composition  cf  the  U.S.  workforce  ^s 
wei-hts  f(l  24*45  84  +  1. 31*54. jr./ir-ul 
;-  1.28].  I'he  prr.'i..Ttion  of  nonsmoking 
worV'Ts  exposed  to  LTS  while  at  wcjrk 
{]\  I  vv  :r  n.'-s:;:ned  fo  range  from  18.81  t'.> 
4M  *)7  as  statf-d  pre-,  iocs!  v. 

(J.'^ii.A  i.hnse  to  rely  ou  th»'  Fcjnth,j;  i 
and  H.'ising  stuui'S  for  estimates  of  the 
ob';<'r>  ed  relative  risks  for  se-.eral 
nasons.  Both  studies  w-re  conducted  in 
the  U.,S.  Roth  arr-  larp.?.  prijiulariori- 
ha.sed  studies  -.vhose  r»su;ts  c  :i:i  le 
generalized  t.)  the  general  public.  I.'cth 
studies,  by  des.gn.  conf.-oiied  for 
n!!sr!assiRcation  to  a  large  dfgren    Tfn? 


15996 


Federal  Register  /  Vol.  59,  No.  65  /  Tuesday,  April  5,  1994  /  Proposed  Rules 


Helsing  study,  which  was  done  in  the 
60"s — a  time  when  smoking  was  more 
acceptable  than  more  recently,  and 
being  a  prospective  cohort  study,  was 
less  prone  to  misclassification  and  other 
sources  of  bias.  The  Fontham  study 
used  multiple  sources  to  ascertain 
nonsmoking  status  and  validate  subject 
response.  Study  subjects  were 
questioned  twice;  the  self-reported 
nonsmoking  status  was  corroborated  by 
urinary  cotinine  measurements;  and 
medical  records  were  cross-referenced 
with  the  physician's  assessment.  In 
addition,  in  the  Fontham  study, 
information  on  occupational  exposure 
was  collected  and  an  estimate  of  lung 
cancer  risk  attributable  to  the  workplace 
exposure  was  ascertained. 

The  annual  risk  of  disease  attributable 
to  occupational  exposure  to  ETS  was 
estimated  by  dividing  the  expected 
number  of  cases  (Ne)  by  the  number  of 
nonsmoking  workers  in  the  U.S. 
population.  Table  IV-10  presents  the 
annual  risk  attributable  to  occupational 
exposure  to  ETS  per  1,000  exposed 
employees.  Because  section  {6)(b)(5)  of 
the  OSH  Act  states  that  no  employee 
shall  suffer  "material  impairment  of 
health  or  functional  capacity  even  if 
such  an  employee  has  regular  exposure 
to  the  hazard  dealt  with  *   *  *  for  the 
period  of  his  working  life",  OSHA  has 
converted  the  attributable  annual  risk 
into  an  attributable  lifetime  risk  on  the 
assumption  that  a  worker  is  employed 
in  his  or  her  occupation  for  45  years. 
Lifetime  estimates  of  risk  attributable  to 
occupational  ETS  are  presented  in  Table 
IV-10.  Information  contained  in  Table 
rV-lO  indicates  that  for  every  1,000 
workers  exposed  to  ETS,  approximately 
1  will  most  likely  develop  lung  cancer 
and  7  to  16  will  develop  heart  disease 
if  they  are  exposed  to  ETS  at  their 
workplace  in  the  course  of  a  45-year 
working  lifetime.  The  formula  used  to 
calculate  lifetime  risk  estimates  the 
probability  of  at  least  one  occurrence  of 
disease  in  45  years  of  continuous 
exposure  and  assumes  independence  of 
events  from  year  to  year.  It  also  assumes 
that  the  worker's  exposure  profile  and 
working  conditions  that  may  affect  the 
level  and  intensity  of  exposure  remain 
constant  throughout  a  working  lifetime. 

Table  IV-10.— Estimates  of  Risk 
For  Nonsmoking  workers  Ex- 
posed TO  ETS  AT  THE  Work- 
place 1.2 


Table  IV-10.— Estimates  of  Risk 
For  Nonsmoking  Workers  Ex- 
posed to  ETS  AT  the  Work- 
place '2— Continued 


1 

Annual  risk  2 

Lifetime  oc- 
cupational 
risks 

Heart  disease  ... 

0.15-0.36 

7-16 

Lung  cancer 


Annual  risk  2 


0.01-0.02 


Lifetime  oc- 
cupational 

risks 


0.4-1 


'  Risks  are  expressed  as  number  of  cases 
per  1 ,000  workers  at  risk. 

*The  annual  risk  for  nonsmoking  workers  is 
estimated  assuming  the  proportion  of  non- 
smoking workers  exposed  to  ETS  at  the  work- 
place ranges  from  18.81  to  48.67. 

3  Assumes  45  years  of  occupational  expo- 
sure and  IS  calculated  as  ^-{^-p)*^,  where  p 
is  l^e  annual  risk. 

E.  OSHA's  Risk  Estimates — Indoor  Air 
Quality 

Adverse  health  effects  associated  with 
pocr  L\Q  are  described  as  Building- 
Related  Illness  (BRI)  and  Sick  Building 
Syndrome  (SBS).  SBS  related  conditions 
are  not  easily  traced  to  a  single  specific 
substance,  but  are  perceived  as  resulting 
from  some  unidentified  contaminant  or 
combination  of  contaminants. 
S>Tnptoms  are  relieved  when  the 
employee  leaves  the  building  and  may 
be  reduced  by  modifying  the  ventilation 
system. 

Research  in  Britain  [Ex.  4—44], 
Denmark  (Ex.  4-284]  and  the  United 
States  [Ex.  3-745]  indicates  that  about 
20%  of  all  office  workers  are  afflicted 
with  such  symptoms.  If  the  20%  level 
ware  to  be  considered  as  "background", 
a  simple  approach  would  be  to 
determine  that  any  building,  more  than 
20%  of  whose  ocrupants  report  the 
symptoms,  would  be  considered  to  be 
"sick".  However,  the  question  dien 
arises  as  to  how  much  greater  than  20% 
would  the  incidence  have  to  be  to  be 
considered  excess  and  how  would  one 
address  such  issues  as  statistical 
significance  for  any  one  building. 
Furthermore,  the  definition  used  in 
assessing  symptom  occurrence  can 
cause  substantial  variations  in 
estimating  symptom  prevalence,  even  in 
the  same  building.  The  problem  with 
many  investigations  of  "sick"  buildings 
is  that  rarely  have  "non-sick"  or  control 
buildings  been  used  to  determine 
background  prevalence  of  the 
symptoms.  Until  now,  it  appears  that 
limited  research  has  been  done  to 
address  the  issue  of  background  levels 
of  symptoms.  OSHA  seeks  input  on  data 
sources  to  address  expected  background 
levels  of  SBS  related  conditions. 

Mondell  and  Smith  (Ex.  4-218] 
examined  symptom  reports  compiled  in 
a  number  of  individual  studies  for  a 
number  of  buildings  which  had 
different  types  of  ventilation.  On  the 


basis  of  the  information  gathered  in  the 
individual  studies,  Mendell  and  Smith 
compared  the  prevalence  of  sick 
building  symptoms  in  buildings  with 
five  types  of  ventilation:  natural  only; 
fans  only;  air  conditioned  with  no 
hum.idification;  air  conditioned  with 
steam  humidification;  and  air 
conditioned  with  water-based 
humidification.  Overall,  they  found  the 
prevalence  of  work-related  headache, 
lethargy,  upper  respiratory/mucous 
membrane,  lower  respiratory  and  skin 
symptoms  significantly  increased  in 
buildings  with  any  type  of  air 
conditioning  as  compared  to  buildings 
with  no  air  conditioning.  Thus, 
according  to  this  analysis,  a  basic 
problem  with  SBS  appears  to  reside  in 
the  air  conditioning  system  or,  in  some 
building  aspect  associated  with  the 
presence  of  air-conditioning. 

Building-related  illness  (BRI) 
describes  those  specific  medical 
conditions  of  known  etiology  which  can 
often  be  documented  by  physical  signs 
and  laboratory  findings.  Symptoms  may 
or  may  not  disappear  when  the 
employee  leaves  the  building.  Currently, 
OSHA  does  not  have  any  data  on  BRI 
related  symptoms  to  conduct  a 
quantitative  risk  assessment. 

The  number  of  cases  of  illness  in  the 
United  States  related  to  poor  indoor  air 
quality  has  not  yet  been  quantified; 
however  OSHA  has  made  an  attempt  to 
develop  a  prelim.inary  risk  estimate  of 
SBS  using  a  similar  methodology  as  was 
done  for  ETS.  The  National  Health 
Interview  Survey  was  the  primary  data 
source  for  U.S.  population  frequency 
rates  for  acute  upper  respiratory 
symptoms  other  than  the  common  cold, 
influenza,  acute  bronchitis,  and 
pneumonia  and  frequency  rates  on 
severe  headaches  other  than  migraines. 
For  this  preliminary  risk  assessment, 
OSHA  used  the  reported  frequency  rates 
as  representative  of  population 
incidence  rates  for  upper  respiratory 
conditions  and  severe  headaches.  OSHA 
seeks  comment  on  the  use  of  frequency 
data  in  place  of  incidence  data. 

Observed  relative  risks  for  comparable 
conditions  were  estimated  by  Mendell 
[Ex.  4-219).  Mendell's  data  source  was 
the  California  Healthy  Building  Study. 
This  study  surveyed  a  representative 
sample  of  12  public  office  buildings  in 
Northern  California  to  ascertain  the 
occurrence  of  work-related  symptoms 
associated  with  air-conditioned  office 
buildings.  All  buildings  were  either 
smokefree  or  had  separately  ventilated 
designated  smoking  areas.  The  sample 
included  6  buildings  with  air- 
conditioning  systems,  3  buildings  v«th 
mechanical  ventilation  and  no  air- 
conditioning,  and  3  buildings  with 
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natural  ventilation.  The  study  included 
880  workers.  Mendell  estimated  relative 
risks  for  several  building  related 
symptoms  and  a  subset  of  these 
estimates  are  shown  in  Table  lV-1 1.  In 
an  effort  to  define  comparable 
symptoms  between  the  reported 
national  statistics  from  NHiS  and 
Mfindell's  study  and  for  computational 
ease  OSHA  grouped  "ninny  nose"', 
"stuffy  nose".  "dr\'/irr:tated  throat  ". 
and  "dry/irritated/itching  eyes"  as 
upper  respiratory/mucous  membrane 
symptoms.  N!endei!  reported  relative 
ii^ks  for  upper  respirator\'  conditions 
and  frequent  headaches  in  air- 
conditioned  buildings  as  compared  to 
n.it^irally  ventilated  buildings.  The 
relative  risk  for  frequent  headaches  was 
reported  to  be  1.5.  For  upper  respirntcn- 
(.&:iditi  jns.  s'-;c.h  as  "stuffy  no':e", 
"ninny  nose",  etc..  the  rr.Iative  risks 
ranged  from  1.4  to  1.8.  OSIM  used  14 
us  an  obso.'-vk-d  relative  risk  for  upper 
ruspiraton  conditions. 

CDC  reports  in  the  "Cu.Tent  Estimates 
firm  the  Natioual  Health  Interview 
Siu-vey.  1392"  that  the  annual  rate  for 
severe  headaches,  requiring  medical 
attention  or  activity  resLiction.  is  at 
least  5  per  thousand  and  the  rate  for 
upper  respiratory  conditions  is  at  least 
9  per  thousand.  In  addition,  it  is 
estimated  that  the  proportion  of  office 
buildings  in  the  U.S.  with  air- 
conditioning  is  70  percent  (see 
Preliminary  Regulator,-  Impact  Analysis 
section).  Using  the  above  information 
and  the  same  methodology  as  described 
in  section  IV-D.  OSHA  estimated  that 
the  lifetime  excess  burden  for  severe 
headaches  experienced  in  air- 
conditioned  office  buildings  is  57  per 
one  thousand  exposed  employees  and 
the  lifetime  risk  for  acute  upper 
respiratory  conditions  is  85  per  one 
thousand  exposed  employees.  OSH.A's 
risk  estimates  for  indoor  air  are  shown 
in  Table  IV-12.  OSHA  used  data 
derived  from  a  study  of  air-conditioned 
office  buildings  to  make  an  assessment 
of  the  occupational  risk  in  all  air- 
conditioned  buildings.  Furthermore, 
OSHA  made  an  implicit  assumption 
ihat  an  increase  in  work-related 
headaches  associated  with  »n  air- 
conditioned  office  environment  occurs 
in  the  same  proportion  a«  headaches 
w  hich  can  be  severe  enough  to  affect 
work  activity.  OSHA  seeks  comment  on 
the  applicabihty  of  the  Mendell  study 
for  estimating  occupational  risk  in  air- 
conditioned  builctings  due  to  poor 
indoor  air  quality.  In  addition,  OSHA 
seeks  comment  on  its  methodology  of 
developing  annual  and  Mfetime  risk 
estimates  attributable  to  occupational 
exposures. 


Table  IV-i  i  .—California  Healthy 
Building  Study  Comparing  Build- 
ii^iGS  With  Natural  Ventilation 
TO    Buildings    With    Air-Condi- 

TIONING  1 


Hea'th  outcome 

Rel- 
ative 

nsk 

Confiaer>ce 
interval 

Upper  respiratory 

syncicms: 

Runny  nose  

Stuf%'  nose 

Dry/irntated  throat  .. 
Dry 'jrritattKl.  Itchy 

eyes 

Frequent  peadaches  .. 

■•  5 
1.8 
1.6 

14 

1.5 

(C.9-2.5) 
(^2-3.7) 
(09-2.7) 

(09-2.2) 
fO  9-0.3) 

'  Study  subjects  A'ere  as-ed  whether  the 
syrrptcns  were  occurring  o>teo  cr  alwa.'s  at 
wort<  a~d  iTip^O'.'tng  when  away  t'O'^i  wo-k. 

TA3LE  IV-12.— OSHAs  Estimates 
OF  Risk  for  Workers  :u  Air-con- 
ditioned BuiLDIMGSi 


Lito- 

An- 
nual 

r:£k- 

fime 

occu- 

oa- 

ticiial 

nsk  J 

Severe  headaches^ 

1 .296 

57 

Upper      respiratory 

sy.-p" 

toms5  

1.969 

85 



'  Risks  are  expressed  as  number  of  cases 
per  1 ,000  workers  at  risk. 

2 The  annual  risk  is  estmated  assuming  that 
the  prevalence  of  air-conditioned  office  build- 
ings in  the  U.S.  is  70  percent. 

3Assurr.es  45  years  of  occupational  expo- 
sure and  rs  cacuiaied  as  l-(i-p->-'.  where  p  is 
the  annual  risk. 

« Defined  as  headaches  that  either  require 
medical  attention  or  resti'ict  activity. 

s  Defined  as  rL,nny  nose,  stuffy  nose,  dry'lrrv 
tated  throat  and  dn^  imtatect'itctTy  eyes  and 
beirg  severe  enoitgh  to  either  require  medical 
attention  or  restrict  actr,/fty . 

F.  Phannacokinet'c  Modt^Ung  ofETS 
E.\posure 

In  developing  a  Gnai  rule,  OSHA 
would  like  to  consider  the  use  of  a 
physiologically  based  pharmacokmetic 
(PBPK)  model  in  an  effort  to  develop  a 
clear  and  complete  picture  of  factors 
that  may  affect  environmental  exposure 
measurements,  internal  dose  estimates 
and  ultimately  estimates  of  expected 
risk  attributed  to  ETS  exposure  at  the 
workplace.  OSHA  is  seeking  comment 
on  appropriate  methodoiogy.  available 
data,  etc  The  following  discussion 
offers  an  explanation  of  OSHA's 
approach  to  tins  issue  and  an 
opportunity  for  the  Agency  to  sohcit 
comment  on  specific  points  of  concern 
as  they  relate  to  the  use  of 
pharmacokinetics  in  estimating 
occupational  risk  from  exposure  to  ETS, 


Estimating  the  risk  from  expos'ure  to 
ETS  requires  the  use  of  some  measure 
of  the  extent  of  expos-are  Possible 
measures,  or  metrics,  can  range  from 
categorical  ranking  based  on  siut,  ev 
responses  to  direct  measurement  of 
ETS-related  chemicals  in  the  body 
fluids  of  exposed  individuals.  In 
general,  the  u-se  of  an  internal  measure 
of  individual  exposure  would  be 
preferred  over  measurements  of 
environmental  contammation.  such  as 
airborne  chemical  or  particulate 
concentrations.  In  particular, 
considerable  attention  has  been  gi\  en  in 
the  scientific  iiterature  ro  the  pos.sible 
use  of  cotinine  concentrations  ;n  body 
fluids  as  a  hio.marker  of  ETS  exposure 
(E:\s.  4-24,  4-146.  4-16,-.  4-263.  4-316). 
However,  obtaining  a  dependable 
estimate  of  exposure  from 
rnpa<;uremenfs  of  a  chemical's 
concentration  in  body  fluids  requires  a 
quantitative  understanding  of  the 
chemical's  pharmacokLnetics;  its  uptake, 
distribution,  metabolism,  and  excretion. 
Following  is  a  review  of  the  evidence 
concerning  the  suitability  of  cotinine  as 
an  internal  binmarker  for  ETS  exposure. 

1.  Consideraticns  for  ,SeIection  of  a 
niomarker  for  ETS 

A  biomarker  should,  to  the  greattst 
extent  possible,  accurately  represent  the 
individual's  oposure  to  the  substance 
of  concern  and  have  relevance  to  a 
specific  endpoint.  In  the  case  of  ETS. 
there  are  several  relevant  endpoints. 
wath  principal  attention  being  given  to 
heart  disease  and  lung  cancer.  Each 
different  endpoint  may  be  mediated  by 
a  different  subset  of  thJe  components  of 
ETS,  and  therefore  the  appropriate 
biomarkerfs)  for  each  endpoint  could  be 
different. 

2.  Cardiovascular  Effects 

Cardiovascular  effects  resulting  from 
exposure  to  ETS  have  been  associated 
with  carbon  monoxide  (CO),  nicotine, 
and  more  recerttly  with  polycyclic 
aromatic  hydrocarbons  (PAHs)  [Ex.  4- 
123].  Each  of  these  is  associated  with  a 
different  fraction  of  ETS;  CO  is  a  gas 
phase  constituent,  nicotine  is  a  low 
volatility  vapor,  and  P.AHs  are  absorbed 
on  particulates.  Because  of  the 
significant  differences  in  physical  fate 
and  transport,  a  strategy  for  the  use  of 
biomarkers  for  cardiovascular  effects  of 
ETS  would  ideally  make  use  of  separate 
markers  for  CO,  nicotine,  and  PAHs. 

The  most  common  inttTnal  measure 
of  CO  exposure  is  blood 
carbox>hemoglobin  (HbCO).  Blood 
HbCO  provides  a  useful  measure  of 
exposure  to  CO.  and  can  be  related  to 
the  cardiot'ascular  effects  of  CO.  A  way 
to  determine  the  occupational 
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component  of  one's  total  CO  exposure  is 
to  measure  workplace  CO  levels  and 
predict  blood  HbCO  with  a 
physiologically  based  phaimacokinetic 
model  for  CO  [Ex.  4-11].  A  difficulty 
associated  with  the  use  of  CO  or  HbCO 
as  a  biomarker  for  ETS  effects  is  the 
presence  of  other  sources  of  CO  in  the 
workplace. 

Nicotine  can  be  measured  directly  in 
body  fluids  and  the  circulating 
concentration  can  be  related  to 
physiological  effects,  such  as  heart  rate 
[Ex.  4-26].  Alternatively,  measurements 
of  nicotine  in  air  or  cotinine  in  body 
fluids  can  be  measured,  and  the 
circulating  concentration  of  nicotine  can 
be  inferred  using  a  pharmacokinetic 
model.  The  use  of  a  pharmacokinetic 
model  to  relate  inhaled  nicotine  to 
circulating  nicotine  and  cotinine  levels 
is  the  main  focus  of  this  section. 

PAHs  are  inhaled  in  the  form  of 
particulates  on  which  they  are  adsorbed. 
Developing  an  appropriate  biomarker 
for  ETS-associated  PAHs  is  complicated 
by  the  presence  of  PAHs  on  particulates 
not  associated  with  ETS,  and  by  the 
low,  and  variable,  composition  of  PAHs 
adsorbed  to  particulate  matter.  One 
candidate  material  which  has  been 
suggested  as  an  environmental  marker 
for  ETS-associated  particulates  is 
solanesol,  a  non-volatile  tobacco 
constituent.  However,  the 
pharmacokinetic  information  necessary 
for  use  of  solanesol  as  an  internal 
biomarker  is  not  currently  available. 

The  use  of  these  three  different 
biomarkers  (CO,  PAHs,  and  solanesol) 
does  not  appear  to  be  practical.  It 
appears  that  the  most  effective  strategy 
currently  achievable  would  be  to  rely  on 
nicotine  (or  cotinine)  measurement  as  a 
specific  marker  of  ETS  exposure  as  well 
as  a  direct  measure  of  nicotine 
exposure. 

3.  Carcinogenicity 

The  mechanism  of  carcinogenicity 
from  exposure  to  ETS  is  not  known,  but 
it  has  been  established  that  ETS 
includes  a  number  of  chemicals  which 
have  been  identified  as  carcinogens  (see 
Tables  II-2,  III-6.  and  III-7),  although 
most  of  the  identified  carcinogenic 
components  of  ETS  are  not  unique  to 
ETS.  Therefore,  direct  measurement  of 
the  carcinogenic  components  or  related 
biomarkers  in  biological  fluids  would 
not  provide  a  unique  measure  of 
exposure  fi-om  ETS.  The  potentially 
carcinogenic  components  of  ETS 
include  highly  volatile  chemicals  such 
as  formaldehyde  and  benzene,  lower 
volatility  chemicals  such  as  the 
nitrosamines,  and  non-volatile 
chemicals  such  as  PAHs  and  metal 
compounds,  which  are  bound  to 


particulates.  Given  the  current  lack  of 
information  on  the  mechanism  of 
carcinogenicity  of  ETS  it  is  impossible 
to  identify  which  components  of  ETS 
should  be  targeted  for  exposure 
estimation.  The  most  prudent  choice  for 
a  biomarker  in  this  case  would  be  one 
which  provides  the  most  general 
representation  of  all  the  components  of 
ETS,  and  which  is  itself  unique  to  ETS. 
In  an  experimental  study  of  potential 
ETS»unique  environmental  markers  of 
exposure,  only  nicotine  was  found  to 
represent  both  the  gas  phase  and 
particulate  phase  organic  constituent  of 
ETS  [Ex.  4-97).  Several  studies  have 
shown  a  strong  correlation  between 
measurements  of  nicotine  in  the  air  and 
the  mutagenicity  of  ETS  [Exs.  4-198,  4- 
215J.  In  these  studies,  the  relationship 
of  nicotine  to  mutagenicity  was  as  good 
as  or  better  than  the  relationship  of  RSP 
to  mutagenicity  (RSP  is  assumed  to  be 
the  major  contributor  of  the 
carcinogenic  effects  of  ETS).  Therefore, 
since  measurements  of  nicotine  in  the 
air  oorrelate  better  than  measurements 
of  RSP  to  mutagenicity  of  ETS,  and 
there  is  a  positive  correlation  between 
short-term  mutagenicity  tests  and 
carcinogenicity,  the  use  of  nicotine  as 
an  exposure  marker  for  the  carcinogenic 
effects  of  ETS  appears  to  be  justified. 

4.  Evaluation  of  Cotinine  as  a  Biomarker 
for  ETS 

The  purpose  of  this  section  is  to 
discuss  the  use  of  cotinine,  a  metabolite 
of  nicotine,  as  an  internal  biomarker  for 
inhalation  exposure  to  nicotine,  and,  as 
such,  its  usefulness  as  a  metric  for  the 
heahh  effects  of  ETS.  Cotinine  is 
preferred  over  nicotine  as  an  internal 
biomarker  because  of  its  slower 
clearance  from  the  body  [Ex.  4-71]. 

There  is  a  strong  correlation  between 
nicotine  intake  and  plasma  cotinine 
levels  [Ex.  4-115].  There  is  also  a  strong 
correlation  between  cotinine  measured 
in  body  fluids  and  ETS  exposure.  In  a 
controlled  study,  urinary  cotinine  was 
found  to  be  a  reliable  marker  for  long- 
term  ETS  exposure,  and  plasma  and 
salivary  cotinine  were  found  to  be  good 
indicators  of  short-  as  well  as  long-term 
exposure  [Ex.  4-73].  Several  studies 
have  also  demonstrated  a  positive 
relationship  between  self-reported 
exposure  to  ETS  and  cotinine  in  serum 
[Exs.  4-166.  4-250.  4-301],  saliva  [Ex. 
4-166],  and  urine  [Exs.  4-166,  4-211,  4- 
316).  In  general,  the  currently  available 
data  support  the  assumption  that 
nicotine  and  cotinine  kinetics 
parameters  for  smokers  can  be 
extrapolated  to  nonsmokers  for 
estimating  exposures  to  ETS  in 
nonsmokers  [Ex.  4-24].  Studies  have 
also  demonstrated  that  salivary  levels  of 


cotinine  are  directly  proportional  to 
plasma  levels  (Ex.  4-73],  and  that 
urinary  excretion  of  cotinine  is  linearly 
related  to  plasma  levels  [Ex.  4-82).  Thus 
all  three  biological  fluids  provide  a 
reasonable  metric  for  nicotine  intake, 
and  thus  can  serve  as  biomarkers  of  ETS 
exposure  in  nonsmokers. 

There  are  two  potential  difficulties 
associated  with  the  use  of  cotinine  as  a 
biomarker  for  ETS.  The  first  is  the 
presence  of  nicotine  in  the  diet.  Several 
foods,  including  tea,  tomatoes,  and 
potatoes,  have  been  shown  to  contain 
nicotine  in  measurable  quantities  [Exs. 
4-49,  4-81,  4-281].  However,  a  study  of 
3,383  nonsmokers  was  unable  to 
substantiate  an  effect  of  tea  drinking  on 
serum  cotinine  levels  for  self-reported 
daily  tea  consumption  [Ex.  4-301).  The 
same  study  did  find  a  strong  correlation 
between  self-reported  ETS  exposure  and 
serum  cotinine  level. 

OSHA  seeks  comment  and  data  on 
whether  dietary  intake  of  nicotine 
should  be  considered  a  significant  factor 
in  modelling  nicotine  metabolism  for 
assessing  risk  due  to  ETS  exposure. 

The  second  issue  associated  with  the 
use  of  cotinine  as  a  biomarker  is  the 
possibility  that  there  is  a  longer  half-life 
for  the  elimination  of  cotinine  at  very 
low  biological  concentrations, 
associated  with  the  slow  release  of 
nicotine  from  binding  sites  [Exs.  4-28. 
4-24,  4-167.  4-254).  This  longer  half- 
life  at  very  low  concentrations  could 
have  the  effect  of  overestimating 
exposure  to  ETS  in  the  lowest  exposed 
population.  At  this  time  there  is  not 
sufficient  evidence  to  quantify  the 
potential  magnitude  of  this  effect,  but  it 
is  likely  to  be  small.  OSHA  seeks 
comment  on  this  issue. 

5.  Description  of  Pharmacokinetic 
Models  for  Nicotine  and  Cotinine 

For  many  purposes,  an  essentially 
first  order  process  such  as  the  kinetics 
of  cotinine  can  be  effectively  modeled 
with  a  simple  compartmental  kinetic 
analysis  [Exs.  4-27,  4-24,  4-73,  4-82). 
The  compartmental  approach  has  been 
used  to  relate  steady-state  urinary 
cotinine  levels  to  atmospheric  nicotine 
concentrations  [Ex.  4-263).  For 
investigating  some  of  the  concerns 
associated  with  the  use  of  cotinine  as  a 
biomarker,  however,  a  physiologically 
based  pharmacokinetic  (PBPK) 
description  would  be  preferred.  The 
advantage  of  the  PBPK  approach  stems 
from  its  biologically  motivated 
structure,  which  permits  the  direct 
incorporation  of  biochemical  data  and 
the  biologically  constrained  comparison 
of  model  predictions  with  experimental 
timecourses  to  investigate  such  issues  as 
dose-rate  effects,  exposure-route 
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differences,  phannacodynamic 
processes,  and  other  potential 
nonlinearities  [Ex.  4-57).  PBPK  models 
of  nicotine  and  cotinine  have  been 
described  for  both  rats  [Exs.  4-112,  4- 
255'  and  humans  [Exs.  4-254,  4-270]. 

A  physiological  model  of  cotinine 
disposition  [Ex.  4-112)  was  developed 
to  analyze  intravenous  infusion  of 
nicotine  and  cotinine  and  bolus  dosing 
of  cotinine  in  rats.  In  general,  the 
observed  cotinine  time  profiles  in  blood 
and  tissues  were  consistent  with  linear 
kinetics,  but  the  distribution  of  cotinine 
into  all  tissues  appeared  to  be  roughly 
three-fold  greater  following  infusion  of 
nicotine  than  following  infusion  of 
cotinine,  and  the  clearance  of  cotinine 
following  bolus  and  infusion  dosing  was 
significantly  different. 

A  more  recent  rat  model  [Ex.  255] 
featured  a  physiologically  based 
description  of  nicotine  kinetics  and  a 
compartmental  description  of  cotinine. 
This  model  provided  a  successful 
description  of  the  plasma  kinetics  of 
both  nicotine  and  cotinine  for 
intraarterial  or  intravenous  bolus  dosing 
of  nicotine.  The  timecourse  of  nicotine 
in  most  tissues  was  also  consistent  with 
first  order  kinetics;  however,  it  was 
necessary  to  include  a  description  of 
saturable  nicotine  binding  in  the  brain, 
heart,  and  lung  to  adequately  reproduce 
nicotine  concentration  profiles  in  these 
tissues.  This  rat  model  has  also  been 
scaled  for  use  in  predicting  mouse  and 
human  pharmacokinetics  [Ex.  4-254]. 
The  human  model  has  recently  been 
expanded  to  include  a  physiological 
description  of  cotinine  as  well  as  a 
forearm  compartment,  and  is  now  able 
to  describe  nicotine  and  cotinine 
kinetics  following  intravenous  infusion 
of  nicotine  in  humans  (Ex.  4-266]. 
Another  human  model  [Ex.  4-270]  has 
also  been  developed  which  includes 
physiological  descriptions  of  both 
nicotine  and  cotinine.  This  model, 
which  assumes  linear  kinetics,  predicts 
results  which  agree  with  published  data 
on  the  kinetics  of  nicotine  and  cotinine 
in  blood  following  nicotine  infusion  as 
well  as  cotinine  in  the  blood  following 
the  infusion  of  cotinine. 

6.  Application  of  Pharmacokinetic 
Modeling  for  ETS  Exposure  Estimation 

Both  of  the  human  models  described 
above  possess  a  reasonable  biologically 
based  structure,  and  either  model  would 
provide  a  useful  starting  point  for  the 
development  of  a  PBPK  model  which 
could  be  of  use  in  examining  the 
relationship  between  cotinine 
concentrations  in  body  fluids  and 
inhaled  nicotine.  However,  neither  of 
the  models  currently  possesses  all  of  the 
features  which  would  be  necessary  for 


such  an  analysis.  The  most  useful 
application  of  PBPK  modeling  would 
appear  to  be  to  support  an  analysis  of 
four  issues  related  to  the  use  of  cotinine 
as  a  biomarker  of  ETS  exposure:  (1) 
Estimation  of  the  contribution  of  dietary 
intake  of  nicotine  to  cotinine  levels  in 
the  plasma,  saliva  and  urine  of 
nonsmokers;  (2)  Estimation  of  a 
plausible  upper  bound  for  cotinine 
concentrations  in  plasma,  saliva  and 
urine  associated  with  ETS  exposure  (to 
identify  individuals  wrongfully 
identifying  themselves  as  nonsmokers). 
This  can  be  viewed  as  a  way  to  validate 
misclassification  results  derived  from 
surveys;  (3)  Evaluation  of  the  potential 
impact  of  high  affinity,  low  capacity 
binding  of  nicotine  and  cotinine  in 
nonsmokers  with  low  exposure  to  ETS; 
and  (4)  Evaluation  of  the  potential 
impact  of  pharmacokinetic  uncertainty 
and  variability  on  the  use  of  cotinine 
concentrations  in  plasma,  saliva  or 
urine  to  infer  an  individual's  ETS 
exposure.  The  necessary  features  for 
accomplishing  these  analyses  include 
both  inhalation  and  oral  routes  of 
nicotine  exposure,  a  salivary 
compartment,  and  a  description  of 
nicotine  binding  in  the  brain,  heart  and 
lung. 

In  evaluating  the  use  of  cotinine  as  a 
biomarker  of  ETS  exposure,  two  kinds 
of  uncertainty  must  be  considered.  The 
first  kind  of  uncertainty  embraces  those 
factors  which  could  tend  to  bias  a  risk 
estimate.  Two  such  factors  are  dietary 
intake  of  nicotine  and  nicotine  binding. 
In  both  of  these  cases,  the  impact  of 
ignoring  the  effect,  if  it  were  significant, 
would  be  to  overestimate  exposure  (and 
therefore  risk)  for  the  least  exposed 
individuals.  The  second  kind  of 
uncertainty  includes  those  factors 
which  tend  to  broaden  the  confidence 
interval  for  the  risk  estimate.  The  most 
significant  factors  in  this  category  are 
uncertainty  in  the  fraction  of  nicotine 
converted  to  free  cotinine,  and  the  rates 
of  metabolic  and  urinary  clearance  of 
nicotine  and  cotinine.  An  example  of 
such  uncertainty  is  results  reported  for 
half-lives  of  cotinine  in  nonsmokers  [Ex. 
4-24.  4-73,  4-82.  4-184, 4-186), 
showing  a  mean  of  16.2  hours,  with  a 
coefficient  of  variation  of  0.22. 

7.  Analysis  of  Uncertainty 

It  is  useful  in  this  evaluation  to 
distinguish  uncertainty  from  variability. 
As  it  relates  to  the  issue  of  using 
pharmacokinetic  modeling  in  risk 
assessment,  uncertainty  can  be  defined 
as  the  possible  error  in  estimating  the 
"true"  value  of  a  parameter  for  a 
representative  ("average")  individual. 
Variabihtv,  on  the  other  hand. 


represents  differences  from  individual 
to  individual. 

For  the  purpose  of  evaluating  the 
usefulness  of  pharmacokinetic  modeling 
for  estimating  exposure,  the  uncertainty 
and  variability  in  the  various  parameters 
for  the  pharmacokinetic  models  can  be 
grouped  into  four  classes:  the 
physiological  parameters  (volumes  and 
flows),  the  tissue  distribution 
parameters  (partitioning  and  binding), 
and  the  kinetic  parameters  (absorption, 
metabolism,  and  clearance). 

(a)  Physiological  Parameters.  The 
physiological  parameters  include  (1)  the 
body  weight  and  the  weights  of  the 
individual  organs  or  tissue  groups,  (2) 
the  total  blood  fiow  and  fiows  to  each 
organ  or  tissue  group,  and  (3)  the 
alveolar  ventilation  rate.  These 
quantities  have  been  reasonably  well 
estabhshed  for  the  human  [Exs.  4-155. 
4-309]  and  the  chief  effort  associated 
with  pharmacokinetic  model 
parameterization  in  the  human  is  the 
determination  of  the  necessary  level  of 
detail  for  the  physiological  description, 
grouping  of  the  tissues  not  meriting  a 
separate  description  into 
pharmacokinetically  similar  groups,  and 
the  association  of  the  proper  volume 
and  flow  data  with  the  selected 
groupings.  Existing  models  for  nicotine 
and  cotinine  contain  a  fairly  detailed 
physiological  structure  and  differ  only 
slightly  in  their  assignment  of  tissues. 
The  model  of  Plowchalk  and  deBethizy 
(Ex.  4-254]  includes  separate 
compartments  for  the  brain,  heart,  and 
skin.  The  first  two  of  these  tissues  are 
lumped  into  a  "vessel-rich"  tissue 
compartment  in  the  model  of  Robinson 
et  al.  [Ex.  4-270],  and  the  skin  is 
lumped  in  with  the  muscle.  Conversely, 
the  gastrointestinal  tract  is  given  a 
separate  compartment  in  the  Robinson 
model  but  is  lumped  into  a  "slowly 
perfused"  tissue  compartment  in  the 
Plowchalk  model.  These  differences 
mainly  reflect  the  different  interests  of 
the  modeling  groups  in  terms  of  target 
organs  and  routes  of  exposure.  The 
Robinson  model  contains  a  venous 
infusion  compartment  to  accommodate 
the  mixing  time  for  arterial 
administration.  The  published 
Plowchalk  model  does  not  include  this 
feature,  but  a  forearm  compartment  has 
since  been  added  to  provide  a  similar 
function  [Ex.  4-83).  Neither  model 
appears  to  contain  an  explicit 
description  of  inhalation  or  oral 
exposure,  but  the  necessary  equations 
could  easily  be  added  to  the  existing 
physiological  structures.  A  salivary 
fluid  compartment  could  also  be  added 
to  cither  model  if  desired.  Experience 
with  other  chemicals  has  shown  that 
uncertainty  in  the  physiological 
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parameters  generally  has  much  less 
impact  on  overall  model  uncertainty 
because  they  are  known  relatively  well 
and  are  not  as  influential  on  model 
behavior  as  the  distribution  and  kinetic 
parameters  [Ex.  4-56]. 

(b)  Distributional  Parameters.  In  both 
of  the  published  human  models,  the 
tissue  partitioning  was  initially 
estimated  on  the  basis  of  steady-state 
tissuc/'blood  concentration  ratios 
measured  in  animals.  The  partitioning 
parameters  in  the  Robinson  model  were 
then  iteratively  adjusted  to  fit  other 
timecoiu-se  data.  The  resulting  partition 
coefficients  in  the  two  models  differ  by 
a  factor  from  two  to  five  in 
corresponding  tissues.  The  partitioning 
data  for  cotinine,  determined  by 
Gabrelsson  and  Bondesson  [Ex.  4-112], 
show  a  similar  level  of  uncertainty; 
partitions  for  cotinine  following 
infusion  of  nicotine  were  two-  to  five- 
fold higher  than  the  same  partitions 
following  infusion  of  cotinine.  The  lack 
of  reproducibility  of  these  data 
represents  a  deficiency  in  the 
development  of  PBPK  modeling  for 
these  chemicals.  Fortunately,  the 
partition  coefficients  tend  to  be  less 
important  than  the  kinetic  parameters  in 
terms  of  overall  model  performance.  To 
a  large  extent,  as  long  as  the  volume  of 
distribution  associated  with  the 
physiological  structure  and  partition 
coefficients  is  in  agreement  with  the 
apparent  pharmacokinetic  volume  of 
distribution  for  each  chemical,  the 
model  will  perform  adequately  in  terms 
of  timecourses  in  blood  and  urine.  This 
was  evidenced  by  the  ability  of  the 
Robinson  model  to  reproduce  published 
nicotine  and  cotinine  pharmacokinetic 
data  [Ex.  4-270].  A  potentially  more 
significant  uncertainty  associated  with 
distribution  is  the  possibility  of 
pharmacokinetically  significant  tissue 
binding  of  nicotine.  Satisfactory 
description  of  the  timecourse  of  nicotine 
in  the  brain,  lung,  and  heart  of  the  rat 
required  the  inclusion  of  binding  in 
these  tissues  [Ex.  4-255].  Clearly,  the 
relatively  low  capacity,  high  affinity 
binding  associated  with  nicotine  is 
unlikely  to  effect  total  systemic 
clearance  except  at  very  low 
concentrations.  However,  the  existence 
of  nonlinear  pharmacokinetics  at  low 
concentrations  could  lead  to  a 
miscalculation  of  exposure  for  the  least 
exposed  individuals.  It  has  been 
suggested  that  there  is  a  longer 
clearance  half-life  for  nicotine,  and 
therefore  cotinine,  associated  with  low 
circulating  concentrations,  and  that  this 
longer  half-life  is  due  to  the  slower 
release  of  nicotine  bound  to  tissues  [Exs. 
4-28,  4-24.  4-167).  To  date,  no  careful 


pharmacokinetic  investigation  of  this 
possibility  has  been  performed  in  the 
human  model,  and  adequate  nicotine- 
specific  tissue  binding  information  does 
not  appear  to  have  been  collected  except 
perhaps  in  the  brain. 

(c)  kinetic  Parameters.  By  far  the  most 
significant  parameters  in  the  models  are 
those  describing  the  absorption, 
metabolism,  and  clearance  of  nicotine 
and  cotinine.  The  Robinson  model  uses 
reported  human  hepatic  and  renal 
clcarence  values  for  nicotine  and 
cotirane.  The  sensitivity  of  this  model  to 
these  input  parameters  was  investigated 
by  varying  them  within  the  range  of 
reported  clearance  values  from  infusion 
studies  in  humans.  The  resulting  model 
predictions  for  post-infusion  blood 
levels,  urinary  output,  and  the 
elimination  half-lives  of  both  nicotine 
and  cotinine  were  found  to  be  well 
within  the  ranges  of  those  obser\'ed  in 
human  studies.  Thus  the  model 
structure  does  not  produce  an 
exaggerated  response  to  variation  of  the 
input  parameters,  and  reflects  the 
natural  interaction  between  measures  of 
clearance,  volume  of  distribution,  and 
rates  of  elimination.  In  the  case  of  the 
physiological  parameters,  variability 
dominates  over  uncertainty,  while  for 
the  distributional  parameters, 
uncertainty  dominates.  In  the  case  of  the 
kinetic  parameters  describing  clearance, 
it  appears  that  variability  again 
dominates.  For  example,  the  mean 
values  for  the  terminal  half-life  of 
cotinine  reported  in  different  studies 
range  from  12  to  21  hours  in  non- 
smokers  [Exs.  4-24.  4-73,  4-82,  4-184, 
4-186].  The  coefficient  of  variation  in 
these  same  studies,  a  measure  of 
interindividual  variability,  ranges  from 
17-22%,  and  the  coefficient  of  variation 
for  the  entire  collection  of  reported 
individual  values  is  similar:  22%  (N=35, 
meali=16.2).  A  review  of  the  pubhshed 
data  on  infusion  of  nicotine  and 
cotinine  in  humans  [Ex.  4-270]  found  a 
3-fold  variation  in  reported  half-lives  for 
cotinine.  For  comparison,  the  variation 
in  the  volume  of  distribution  for 
cotinine  was  5-fold,  while  for  the  half- 
life  and  volume  of  distribution  of 
nicotine,  the  variation  was  8-fold  and  6- 
fold,  respectively.  An  even  greater  level 
of  variability  can  be  expected  for  the 
kinetic  parameters  for  the  renal 
clear^ce  of  nicotine  and  cotinine. 

OSHA  considers  the  use  of 
pharmacokinetics  and  specifically  PBPK 
models  an  important  tool  in 
characterizing  and  quantifying  intemail 
dose  for  evaluation  potential  exposures 
and  seeks  comment  on  the  applicability 
of  this  approach  in  ascertaining  the 
relationship  between  adverse  health 
effects  and  exposure  to  ETS. 


V.  Significance  of  Risk 

Before  the  Secretary  can  promulgate 
any  permanent  health  or  safety 
standard,  he  must  find  that  a  significant 
risk  of  harm  is  present  in  the  workplace 
and  that  the  new  standard  is  reasonably 
necessary  to  reduce  or  eliminate  that 
risk.  Industrial  Union  Department,  AFL- 
CIO  V.  American  Petroleum  Institute, 
444  U.  S.  607. 639-642  (1980) 
(Benzene).  In  the  Benzene  case,  the 
Supreme  Court  held  that  section  3(8)  of 
the  Act,  which  defines  a  "occupational 
safety  and  health  standard"  as  a 
"requirement  reasonably  necessary  or 
appropriate"  to  promote  safety  or  health 
requires  that,  before  promulgating  a 
standard,  the  Secretary  must  find,  "on 
the  basis  of  substantial  evidence,  that  it 
is  at  least  more  likely  than  not  that  long- 
term  exposure  to  [the  hazard  without 
new  regulation]  presents  a  significant 
risk  of  material  health  impairment."  444 
U.  S.  at  653. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it. 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  p)erson  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal,  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  [lUD  v.  API.  448  U.  S.  at  655). 

A.  Environmental  Tobacco  Smoke 

Two  of  the  adverse  health  effects 
associated  vrith  exposure  to  ETS  are 
lung  cancer  and  heart  disease  (coronary 
heart  disease,  excluding  strokes). 
Clinically,  lung  cancer  is  almost  always 
fatal.  However,  heart  disease  runs  the 
gamut  &om  severe  to  disabling  to  fatal. 
Both  of  these  diseases  then  constitute 
the  type  of  "material  impairment  of 
health  or  functional  capacity"  which  the 
Act  seeks  to  reduce  or  eliminate. 
Therefore  a  standard  aimed  at  reducing 
the  incidence  of  these  impairments  is  an 
appropriate  exercise  of  the  Secretary's 
regulatory  authority. 

In  the  case  before  us  the  Agency 
estimates  that  there  will  be 
approximately  between  144  and  722 
cases  of  lung  cancer  per  year  among 
nonsmoking  American  workers  exposed 
to  ETS  in  the  workplace.  When 
considered  over  a  working  lifetime,  this 
translates  into  an  excess  lung  cancer 
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rate  in  the  workplace  of  one  per 
thousand.  As  noted  above,  the  Benzene 
court  clearly  indicated  that  a  risk  of  one 
in  a  thousand  could  be  considered 
significant  and  that  the  Agency  would 
be  justified  in  prescribing  reasonable 
efforts  to  reduce  such  a  risk. 

Therefore,  the  risk  from  lung  cancer 
associated  with  worker  exposure  to  ETS 
in  the  workplace  meets  the  Benzene 
court's  characterization  of  what  could 
be  considered  significant. 

In  addition,  in  evaluating  the 
significance  of  the  risk  posed  bv  any 
particular  workplace  hazard,  the 
Secretary  is  entitled  to  take  into 
consideration  not  only  the  rate  of  risk 
but  the  total  number  of  workers  exposed 
to  such  risk  and  the  absolute  magnitude 
of  effects.  In  this  case,  evidence  in  the 
record  shows  that  approximately 
between  144  and  722  lung  cancer  deaths 
per  year  are  attributable  to  ETS  and  that 
there  are  presently  over  74  million 
nonsmoking  American  workers  exposed 
to  ETS  in  their  places  of  employment. 
On  the  basis  of  these  data,  it  would  also 
be  reasonable  to  conclude  that  Agency 
action  is  warranted  to  reduce  this 
widespread  and  significant  risk, 
although  the  Agency  would  reach  this 
conclusion  even  without  the  great 
magnitude  of  effects. 

As  noted  above,  cancer  is  not  the  only 
serious  adverse  health  effect  associated 
with  exposure  to  ETS.  Preliminary 
estimates  indicate  that  the  risk  of 
mortality  from  heart  disease  due  to  ETS 
exposure  is  even  greater  than  that  of 
cancer.  The  Agency  estimates  that  there 
will  be  between  2,094  and  13,000  deaths 
from  heart  disease  per  year  among 
nonsmoking  American  workers  exposed 
to  ETS  in  the  workplace.  When 
considered  over  a  working  lifetime,  this 
translates  into  an  excess  death  rate  of 
approximately  between  7  and  16  cases 
of  heart  disease  per  thousand  attributed 
to  workplace  exposure  to  ETS.  Clearly, 
this  risk  is  significant  in  itself  and 
combined  with  the  lung  cancer  risk,  the 
significance  of  risk  is  very  great. 

The  proposal  seeks  to  protect 
nons.mi^king  employees  from  the 
hazaids  of  exposure  to  ETS  in  the 
workplace.  It  does  this  by  prescribing 
the  conditions  under  which  employees 
would  be  allowed  to  smoke  in  the 
workplace,  that  is,  only  in  separately 
enclosed  designated  areas  which  are 
separately  ventilated.  No  employee  can 
be  required  to  work  in  an  area  where 
there  will  be  contamination  from  ETS. 
This  in  OSHA's  view  reduces  significant 
risk  to  only  a  small  percentage  of  the 
current  risk.  To  the  extent  that  there  are 
failures  of  enforcement  of  the  smoking 
limitation  and  of  the  ventilation  system, 
the  risk  will  not  be  totally  eliminated. 


Since  there  is  no  definition  of.  nor  an 
established  method  for  quantifying, 
exposure,  it  is  not  possible  to  determine 
a  "dose  limit"  that  would  eliminato 
significant  risk.  Even  if  that  were 
possible,  it  is  not  clear  it  would  be  the 
correct  policy  approach. 

29  CFR  Part  1990— Identification, 
Classification  and  Regulation  of 
Potential  Occupational  Carcinogens  sets 
forth  certain  procedures  for  regulating 
occupational  carcinogens.  Those 
procedures  may  not  allow  for  the  level 
cf  public  input  and  policy  review  that 
is  appropriate  for  this  rulemaking, 
involving  many  different  types  of  heaUh 
effects  and  a  broad  range  of  employers 
and  workers.  Accordingly,  the  Assistant 
Secretary  finds  pursuant  to  29  CFR 
Section  191 1.4  that  "in  order  to  provide 
greater  procedural  protections  to 
interested  persons  or  for  other  good 
cause  consistent  with  the  applicable 
laws"  "it  is  found  necessary  or 
appropriate"  to  adopt  different 
procedures  here. 

B.  Indoor  Air  Quality 

Poor  indoor  air  quality  creates  a 
variety  of  material  impairments  of 
health,  two  aspects  of  which  are 
Building-Related  Illness  and  Sick 
Building  Syndrome. 

One  of  the  most  severe  health  effects 
associated  with  Building-Related  Illness 
is  legionello^is,  a  disease  associated 
with  microbial  contamination  of  water 
sources  which  is  commonly  found  in 
the  water  present  in  heating  and  cooling 
systems  of  buildings.  Legionnaire's 
disease,  caused  by  the  LegionpHa 
organism,  results  in  pneumonia  which 
is  fatal  in  approximately  20%  of  the 
cases.  Even  when  not  fatal,  it  is  usually 
very  severe,  requiring  substantial 
treatment  or  hospitalization.  As  many  as 
5%  of  those  exposed  to  Legionella  will 
get  sick  ".  Legionnaire's  disease  and 
other  illnesses  associated  with  microbial 
contamination  due  to  poor  indoor  air 
quality  are  serious  health  effects  that 
constitute  material  impairment. 
Compliance  with  the  indoor  air  qualify 
provisions  set  forth  in  the  proposal  will 
substantially  reduce  these  illnesses. 

There  are  numerous  other  adverse 
health  effects  such  as  nausea,  dizziness, 
fatigue,  pulmonary  edema,  asthma  and 
aggravation  of  existing  cardiovascular 
disease,  which  have  been  associated 
with  poor  indoor  air  quality.  Evidence 
in  the  record  indicates  that  between  20 
and  30%  of  office  buildings  are  "sick", 
having  environments  which  may  lead  to 
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a  variety  of  these  effects.  Unfortunately, 
quantitative  data  are  not  systematically 
available  on  all  of  these  effects. 

For  purposes  of  risk  evaluation, 
however,  as  explained  more  fully  in  the 
risk  assessment  discussion,  the  Agency 
has  primarily  focussed  on  two  health 
effects  commonly  associated  with  poor 
indoor  air  quality:  upper  respiratory- 
symptoms  and  severe  headaches.  The 
upper  respiratory  symptoms  associated 
with  poor  indoor  air  quality  (sick 
building  syndrome)  include  stuffv  nose, 
runny  nose,  dry  itchy  eyes,  nose  and 
throat.  For  purposes  of  our  evaluation, 
"severe  headaches  '  are  defined  as  those 
serious  enough  to  require  medical 
attention  or  re.-trict  activity,  but 
excludes  migraines. 

I'nlike  lung  cancer  and  heart  disease 
(health  effects  associated  with  cxpo-nre 
to  ETS],  these  effects  will  not  lead  to 
death.  There  is  no  doubt,  however,  th.it 
OSHA  does  h.'ue  the  authority  to 
regulate  working  conditions  that  lead  to 
the  type  of  uj.per  respiratory  effects  and 
severe  headac  hes  described  herein. 

Clearly  the  upper  respiratory  effc(  S 
and  severe  headaches  associated  with 
poor  indoor  air  quality  are  of  the  type 
that  interfere  w  ith  the  performance  of 
work.  The  severe  headaches  were  sui  h 
that  medical  treatment  had  to  be  sought; 
certainly  suf  h  headach"s  were 
impairing  at  the  time  they  occurred, 
even  though  they  were  not  permaner.t. 
The  upper  respiratory  svmptoms  we:-e 
also  severe  enough  to  either  requi.'e 
medical  attention  or  restrict  activi!\ 

There  is  ample  preteJ^nt  in  OSll.-K 
rulemaking  proceedings  for  the 
regulation  of  working  conditions  to 
avoid  health  impairments  that  are 
material  but  nut  life  threatening.  The 
Supreme  Court  in  the  cotton  dust  raso.- 
concluded  that  OSHA  had  the  authority 
to  promulgate  regulations  that  would 
avoid  Byssinosis,  a  respiratory  disease 
which  in  the  large  majority  of  cases  is 
not  deadly  or  disabling,  and  is 
reversible  if  the  employee  left  the  c(/!ton 
mills.  Stage  '  ?  byssinosis,  the  most 
frequent  type,  has  relatively  mild 
symptoms,  in  the  case  of  occupation  d 
exposure  to  lormaldehydp,  the 
regulation  was  designed  to  avoid, 
among  other  things,  sensory  irritation.' 

.Moreover  in  the  "Air  Contaminants" 
standard,  OSH.^  regulated  many 
chemicals,  sue  h  as  acetone,  gypsum  and 
limestone  whit  h  caused  l-^ss  severe 
impairments  of  health.*  In  proniulg.iting 
the  final  air  contaminant  rule  OSH.A 
analyzed  which  sorts  of  conditions 
would  constitute  material  impainn  i.t. 


■  AFI^-CIO  V  Shir^holl,  452  U.  S.  490  (I'JBl ) 
'  .S..P  52  KR  4',:(,8,  4621S  (12/4/87) 
■•Si-e  54  KK  J  )  s2   2361  I".  '19  81) 
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concluding  that  "...  the  OSH  Act  is 
designed  to  be  protective  of  workers  and 
is  to  protect  against  impairment  with 
less  impact  than  severe  impairment."  "* 
The  less  severe  conditions,  such  as 
upper  respiratory  symptoms  and  severe 
headaches,  caused  by  poor  indoor  air 
quality  are  the  same  type  as  the  PELs 
preamble  concluded  were  material 
impairments.  These  specific 
conclusions  of  the  Agency  with  respect 
to  what  constitutes  material 
impairments  were  upheld  by  the  Court 
of  Appeals  on  review*  although  the 
Court  disagreed  with  OSHA  on  other 
matters. 

Therefore  OSHA  concludes  that  the 
adverse  health  effects  caused  by  poor 
indoor  air  quality,  which  range  from 
legionellosis  to  severe  headaches  to 
upper  respiratory  symptoms  are 
material  impairments  of  health  which 
the  Act  allows  the  Agency  to  regulate. 

The  effects  of  the  pneumonia  caused 
by  Legionella  are  deadly  or  severe. 
Although  the  rate  of  risk  may  not  be  as 
large  as  1/1000  because  the  number  of 
employees  at  risk  is  large.  This  effect 
alone  makes  a  substantial  contribution 
to  a  finding  of  significant  risk, 
especially  when  taking  into  account  the 
large  number  of  cases. 

As  to  the  severe  headaches,  the 
Agency  estimates  that  the  excess  risk  of 
developing  the  type  of  non-migraine 
headache  which  may  need  medical 
attention  or  restrict  activity  which  has 
been  associated  with  poor  indoor  air 
quality  is  57  per  1,000  exposed 
employees.  In  addition  the  excess  risk  of 
developing  upper  respiratory  symptoms 
which  are  severe  enough  to  require 
medical  attention  or  restrict  activity  is 
estimated  to  be  85  per  1.000  exposed 
employees.  These  numbers  are 
extrapolated  from  actual  field  studies 
and  therefore  show  the  magnitude  of  the 
problem  at  present.  There  is  no  doubt 
that  better  maintenance  of  ventilation 
systems  such  as  required  in  the  proposal 
will  improve  the  quality  of  air  in 
covered  workplaces  and  reduce  the 
number  of  cases.  In  addition  the  types 
of  good  practices  prescribed  in  the 
proposal  wfll  substantially  reduce  the 
type  of  microbial  contamination 
associated  with  Legionnaire's  disease. 
Therefore,  OSHA  concludes  that  this 
number  of  less  severe  effects  along  with 
the  severe  effects  from  Legionnaire's 
disease,  together,  constitute  a  significant 


^  See  di-scuvsion,  54  FR  at  2301-2362 
-See  AFL-CIOv.  OShH.  965  F.  2cl  962.  975  (11th 
Cir..  1992).  The  Court  noted  thai  '•section  6(b)(5)  of 
the  .^^t  charges  OSHA  with  addressing  all  forms  of 
'material  impairment  of  health  or  functional 
cofxjcity.'  and  not  exclusively  'death  or  serious 
physical  harm'  .  . .  from  exposure  to  toxic 
substances." 


risk.  Accordingly,  OSHA  preliminarily 
concludes  that,  the  proposal  will 
substantially  reduce  a  significant  risk  of 
material  impairment  of  health  from  poor 
indoor  air  quality. 

VL  Preliminary  Regulatory  Impact 
Analysis 

A.  Introduction 

Executive  Order  12886  requires  a 
Regulator>'  Impact  Analysis  and 
Regulatory  Flexibility  Analysis  to  be 
prepared  for  any  regulation  that  meets 
the  criteria  for  a  "significant  regulatory 
action."  One  of  these  criteria,  relevant  to 
this  rulemaking  is  that  the  rule  have  an 
effect  on  the  economy  of  $100  million 
or  more  per  year.  Based  upon  the 
preliminary  analysis  presented  below, 
OSHA  finds  that  the  proposed  standard 
will  oonstitute  a  significant  regulatory 
action. 

The  estimates  presented  in  this  Phase 
1  Preliminary  Regulatory  Impact 
Analysis  demonstrate  technological  and 
economic  feasibility  of  the  proposed 
standard.  The  analysis  provides  a  non- 
detailed  preliminary  count  of  the 
affected  employees  and  buildings,  the 
associated  costs,  and  benefits  of  the 
proposed  standard  provisions. 

OSHA  estimates  the  annual  cost  of 
compliance  with  the  lAQ  standard  to  be 
$8.1  billion,  of  which  the  most  costly 
provision  will  be  for  the  building 
systems  operation  and  maintenance, 
$8.0  billion.  The  cost  for  eliminating 
exposure  to  ETS  may  range  from  $0  to 
$68  million  depending  on  whether 
establishments  ban  smoking  or  allow 
smoking  in  designated  areas.  In  order  to 
assess  the  overall  economic  impact  of 
the  rule,  OSHA  also  estimated  the  cost 
savings  to  employers,  or  cost  savings 
that  will  result  from  the  implementation 
of  the  proposed  standard.  The  major 
forms  of  these  savings  are  efficiency  and 
productivity  improvements,  cost 
reductions  in  operations  and 
maintenance,  and  reduced  incidence  of 
property  damage.  Cost  savings 
associated  with  productivity 
improvements  are  estimated  to  be  $15 
billion  annually. 

OSHA  preliminarily  estimates  that  the 
proptised  standard  will  prevent  3.0 
million  severe  headaches  and  4.5 
million  upper  respiratory  symptoms 
over  the  next  45  years.  This  is. 
approximately,  60,000  severe  headaches 
and  105,000  upper  respiratory 
symptoms  per  year.  These  estimates 
understate  the  prevalence  of  building- 
related  symptoms  since  they  reflect 
excess  risk  in  only  air  conditioned 
buildings.  In  addition,  5,583  to  32,502 
lung  cancer  deaths  and  97,700  to 
577.818  coronary  heart  disease  deaths 


related  to  occupational  exposure  to  ETS 
will  be  prevented  over  the  next  45  years. 
This  represents  140  to  722  lung  cancer 
deaths  per  year  and  2,094  to  13,001 
heart  disease  deaths  per  year. 

B.  Industry  Profile 

The  environmental  concern  for  air 
pollution  has  been  largely  focussed  on 
questions  of  outdoor  air  contamination. 
Recently,  however,  attention  has  begun 
to  shift  to  concerns  about  the  quality  of 
air  within  buildings  since  people  si>end 
80  to  90  percent  of  their  time  indoors 
[Ex.  3-1075H1. 

Indoor  air  is  a  variable  complex 
mixture  of  chemicals  and  airborne 
particles.  Its  composition  largely 
depends  on  the  outdoor  environment 
(urban  or  rural  area),  the  shelter  itself 
(age,  construction  material,  electric 
equipment,  heating,  cooling,  and 
ventilation  systems),  the  activities  of  the 
occupants  (smoking,  nonsmoking, 
cooking  by  gas,  oil  or  electricity)  and  the 
presence  of  plants  and  animals. 

The  Industry  Profile  chapter 
characterizes  the  building  stock  and 
describes  the  factors  that  affect  indoor 
air  quality.  This  section  also  presents 
the  number  of  employees  who  work  in 
buildings  whose  indoor  air  will  be 
affected  by  the  proposed  standard.  ' 

1 .  Affected  Industries 

The  standard  covers  all  OSHA 
regulated  industries:  Agriculture.  Oil 
and  Gas  Extraction  (SIC  13), 
Manufacturing,  Transportation, 
Communications,  Wholesale  Trade, 
Retail  Trade,  Finance.  Insurance  and 
Real  Estate  and  Services.  The  scope  of 
the  proposal  is  twofold.  The  proposed 
indoor  air  quality  compliance 
provisions  would  only  cover  employers 
with  non-industrial  work  environments 
This  includes  public  and  private 
buildings,  schools,  healthcare  facilities, 
offices  and  office  areas.  Coverage  also 
applies  to  nonindustrial  work 
environments  that  are  part  of  industrial 
worksites  (e.g.,  an  office,  cafeteria,  or 
break  room  located  at  a  manufacturing 
facility). 

The  provisions  for  protecting  the 
nonsmoking  employees  from  exposure 
to  ETS  apply  to  all  indoor  or  enclosed 
work  environments,  in  industrial  and 
nonindustrial  establishments.  This 
would  include  maritime,  construction, 
and  agricultural  workplaces. 

2.  Indoor  Contaminants-Sources 

Indoor  air  contaminants  emanate  from 
a  broad  array  of  sources  that  can 
originate  both  outside  of  structures  as 
well  as  from  within  a  building.  When  a 
building  is  new,  some  contaminants  are 
given  off  quickly  and  soon  disappear. 
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Others  continue  off-gassing  at  a  slow 
pace  for  years.  Common  office  supplies 
and  equipment  have  been  found  to 
release  hazardous  chemicals — especially 
duplicators  and  copiers.  Bulk  paper 
stores  have  been  found  to  release 
formaldehyde  [Ex.  3-1087A201.  Some 
typical  contaminants  are  listed  below: 

(a)  Gases  and  Vapors  (organic/inorgp.nic): 
— Radon 

— Sulfur  dio.xide 
— Ammonia 
— Carbon  Monoxide 
— Carbon  Dioxide 
— Nitrous  Oxides 
— Formaldehyde 

(b)  Fibers: 

— Asbestos 

— Fibe'^l,'>s.'M;:ieral  Wools 

— Textiles 'Cotton 

(c)  Dusts: 

— Allergens 

— Household  dust  (miti':0 
— Pollons: 
—Feathers 
— Dan  den. 
— Spores 
— Smoke /F';;:r-e 

— Envlrormcnt:;!  T.->b.icco  Smoke 
— Coal 
—Wood 
!;i)  Miijobes. 
— Bact-^ria 
— Fur.gi 
— Viruses 

People  contribute  millions  of  particles 
tfi  the  indoor  air  primarily  throuf;h  the 
;^hedd:ng  of  skin  scalt  s.  Maiiy  of  thp':e 
scales  carry  microbes,  most  of  which  an- 
short  lived  and  hannk:ss.  Clothing. 
f;jmir>h;ngs.  draperies,  carpets,  etc. 
<.  ontribute  fibers  and  othf-r  fragments. 
C'lfaning  processes,  swooping, 
varu'.;ming.  dtistinc;  normally  remove 
the  larcer  particles,  but  often  increase 
the  airborne  concentrations  (<(  the 
smaller  particles.  Cookine.  hroilinj;, 
;^rilling.  gas  an(i  oil  burning,  smoking. 
I  oal  and  wood  generate  vast  numbers  uf 
Tiirbom*'  indoor  poiliitaiits  in  \  arioiis 
class!  ficatii.ins. 

3.  Controlling  hidoor  Air 

Control  of  pollutants  at  thu  source  is 
'he  most  effective  strategy  for 
maintaining  clean  indoor  .'lir.  H:iw<-ver, 
control  or  mitigation  of  all  sources  is  not 
always  possible  or  prb(  tical.  In  the  case 
(if  ET.S.  tlsis  means  restricting  smoking 
to  separately  ventilated  spares  C€nf:ral 
ventilation  is.  therefore,  the  :;e( end 
most  effective  approach  to  providing 
acceptable  indoor  air  lExs.  3-l(if)lG.  3- 
U)7i]\. 

Outside  air  dilutes  and  removes 
contaminants  through  natural 
ventilation,  mechanical  ventilation  or 
through  infiltration  and  f  xfiltratiun. 
Natural  ventilation  occurs  when  (i(".irtd 
air  flows  occur  through  v.indows,  doors. 
chimr;eys  and  othrr  building  openings. 


Mechanical  ventilation  is  the 
mechanically  induced  movement  of  air 
through  the  building.  Mechanical 
systems  usually  condition  and  filter  the 
air  and  allow  for  the  entry  of  outdoor  air 
through  outdoor  dampers.  Infiltration  is 
the  unwanted  movement  of  air  through 
cracks  and  openings  into  the  building 
shell. 

The  outside  air  ventilation  rate  of  a 
building  affects  indoor  air  quality.  It 
determines  the  extent  to  which 
contaminants  are  diluted  and  remo\ed 
from  the  indoor  environment.  The 
extent  to  which  outside  air  ventilation 
is  effective  in  diluting  indoor 
contaminants  depends  on  how  well 
outside  air  is  m;xed  with  indoLr  air  and 
is  re  fiocted  by  ventilation  efficiency. 
Ventilation  efficiency  can  be  reduced  bv 
air  short-circuiting  from  the  supply 
diffusers  to  the  return  inlets,  by  moduldr 
furniture  partitions,  and  differences 
between  the  supply  air  temperature  and 
the  room  air  temperature. 

The  rate  at  which  outside  air  is 
supplied  to  a  building  is  sp-^nfiod  bv 
the  building  code  at  the  design  stage. 
Outside  air  \entilaticn  rat.'s  ere  ba'^ed 
primarily  on  the  need  to  control  osiers 
and  carbon  dioxide  levels  (e.g., 
occupant-generated  co'Uaminants  or 
bioefflurnts).  Carbon  dioxide  is  a 
coniponent  of  outdoor  air  wl.os<^ 
exnssive  accumulation  indocis  c.in 
indicate  inadequate  venMl^tion. 

Lack  of  adequate  vrnulation 
contributes  to  indoor  air  related  h'  a'th 
complaints.  Specific  deHciencios  that 
pn.»duce  air  qu,-ility  {Toblems  in(  l^dc 
inadequate  outside  air  supplv.  porr  air 
distribution,  poor  air  mixing  (and 
therefore  poor  ventilation  effici'  ;-.^  \  1. 
inaiiecuate  control  of  huniiditv. 
insufficient  maintrn.ince  of  the 
\"ntil,iiion  s_\-.tem,.  inadequ-ite  IIV.'^.C; 
system  capacity  and  inadequate  exhaust 
from  occupied  ar^as.  Inadeq-jiite 
outdonr  air  supply  and  (iis'ributiMn  and 
insuf-Hcient  coiitrol  of  thermal 
conditions  can  n^sult  from  strategins  to 
control  energy  consumption.  In 
approximately  500  indoor  air  quality 
in\est;gations  conducted  in  the  Lte 
1970s  and  euiy  I'JHOs,  the  N\:tiona! 
Iii.>titute  for  CJccupstio.nal  .Safety  and 
Health  (N'lOSH)  found  that  the  primcry 
c:.iuses  of  indoor  air  quality  prolilems 
were  inadequate  ventilation  [52%). 
I  ()!itaminatiun  from  outside  ihe  building 
110 /i().  microbial  contanun.ition  (5'Vi), 
contamination  from  building  fabric  (4%) 
and  unknov.n  sources  (1.'i"'v)  |5P  FR 
478-i2|.  To  date.  .MOSH  has  ctinducl-d 
ever  1.100  I,-\Q  reiaf^-d  investigators, 
but  has  not  yet  evaluated  them  l.j 
[)rovide  updated  estimates. 

OSHA,  thrrrfure,  beiicvts  that  it  is 
necessary  to  require  maintenan.  i  of  the 


HVAC  system  components  that  directly 
affect  I.^Q.  since  failure  to  do  so  results 
in  the  degradation  of  lAQ.  Standards  of 
HVAC  maintenance  vary  and  sometimes 
are  deficient  where  untrained  personnel 
are  designated  to  maintain  complex 
systems.  It  is,  also,  customary  for 
companies  to  defer  maintenance  for 
economic  and  budgetary  reasons,  with 
adverse  impacts  on  lAQ.  Some 
examples  of  maintenance  deficiencies 
include;  plugged  drains  on  cooling  coil 
condensate  drip  pans  (resulting  in 
microbial  contamination);  failed  exhaust 
fans  in  underground  parking  garages: 
m.icrobial  fouling  of  cooling  tower  water 
from  lack  of  water  treatment  with 
biorides  resulting  in  legionellosis  cases; 
and  f,-.ilure  of  the  automatic  temperatu.'-p 
control  system  resulting  in  lack  of 
outride  ventilation  air. 

A.  Building  Characteristics 

During  the  last  25  years,  technical  a;.d 
socioeconomic  changes  ha\e  profourid]\ 
influenced  the  methods  employed  to 
pl.in,  drs.;;n,  construct  and  oper.ite 
ir.iildings.  Buildings  system  design, 
mriintenance  and  operation  c.in.  and 
r>-v;u!:irU'  do.  provide  acceptable  indcjcr 
en\  ir(.nments.  However,  nt>g!ect  or 
disreg.ird  of  the  sources  of  indoor  air 
contaminants,  or  of  the  proper  design, 
ojicration  and  maintenance  of  building 
system  components  which  influtini  e 
iTido'-ir  air  quiililv  i  an  en  ate  an 
u.'uomfnrlable  and  unhealth.v  i.-.doo: 
atmosphere  [Ex.  3-1075H2|. 

The  oil  emb.ireo  of  1973  brought 
about  the  realization  that  consideiable 
s.;\  ings  t:ould  be  made  in  reduc  ;ng  the 
consL.n:[>tion  of  energy  usi-d  to  heat  aiid 
cool  buildings  Prior  to  1973,  the  energy 
to  heat  and  cocl  buildings  was  much 
(  br.-per  and  the  buildings  refl.Kt-d  that 
reality.  Building  enclr-siires  had  lower 
insulating  values  and  allowed  more 
i".fi!tration.  More  air  was  circulated  to 
th?  occupied  spares  and  more  outdoor 
air  was  prmidtd  for  \cntiI:aion.  This 
resulted  in  a  !owt:r  conccuLration  of 
pollutants  and  higher  velocities  of  air 
motio.n  in  indoor  air.  Office  buildincs 
wf  re  divided  into  indivieh'a!  rooms 
V.  ith  their  own  waiis  as  opposed  to  the 
current  practite  of  open  spaces  with 
nioN'able  screens  [Ex.  4-74]. 

'l"he  centralization  of  servict?s  and  thr" 
expanding  econonu  li^vc  led  to 
(  nnc  rntra'ion  of  office  space  in  the 
cities.  The  cost  of  land  has  shapefi 
build.ines  into  hii;h-rise  structures.  The 
(  ost  of  mdleri:!ls  and  popula.ity  of 
mirrnr  g!:•.^s  has  led  to  the  sprouting  of 
hundreds  uf  what  may  be  termed  "gh.ss 
boxes".  These  boxes  are  sealed  to  keep 
out  nnise  an(i  pollution — mainly  frvwn 
traffic.. 
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Buildings  designed  after  1973  have 
incorporated  many  energy  conservation 
measures  that  range  from  adjusting 
thermal  comfort  zones  to  increased 
awareness  of  lighting  efficiency,  to 
designing  new  operating  methods  for 
"sealed  building"  [Ex. 3-1159,  p.l].  In 
large  buildings,  outside  air  ventilation 
rates  were  also  reduced  by  closing 
outside  air  dampers  in  mechanical 
ventilation  systems  at  nights,  on 
weekends  and  sometimes  even  during 
occupancy.  As  a  result  of  these 
measures,  which  primarily  reduced 
costs  for  conditioning  outdoor  air  as 
opposed  to  increasing  energy  efficiency. 
considerable  energy  savings  have  been 
achieved  in  buildings. 

In  addition,  during  the  1970's  variable 
air  volume  (VAV)  HVAC  systems 
became  widely  accepted.  VAV  systems 
condition  supply  air  to  a  constant 
temperature  and  insure  thermal  comfort 
by  varying  the  airflow.  Early  VAV 
systems  did  not  allow  control  of  the 
outside  air  quantity,  so  that  a  decreasing 
amount  of  outside  air  was  provided  as 
the  flow  of  supply  air  was  reduced. 

In  some  cases,  building  design  flaws 
contribute  to  the  poor  quality  of  indoor 


air,  such  as  locating  air  intake  vents 
near  to  a  loading  dock  or  parking  garage. 
Design  flaws  of  interior  space  also 
contribute  to  indoor  air  problems.  Most 
building  cooling  systems  are  designed  to 
remove  the  heat  generated  by  office 
machines,  employees  and  light.  The 
heat  generated  by  these  sources  often 
exceeds  the  capacity  of  the  HVAC 
system  to  remove  it  [Ex.3-1159Cl]. 
ideally  with  effective  filtration  and 
management  systems,  the  air  indoors 
should  be  cleaner  than  the  air  outdoors. 

5.  Profile  of  Affected  Buildings 

Estimates  of  the  number  of  buildings 
potentially  affected  by  the  indoor  air 
standard  were  developed  by  OSHA 
based  on  Department  of  Energy's 
commercial  building  energy 
consumption  survey  (CBEC)  1989  ^  [Ex. 
4-303).  There  is  a  total  of  4.5  million 
commercial  buildings  in  the  United 
States.  Commercial  buildings  are 
defined  as  all  non-manufacturing/ 
industrial  and  non-residential 
structures.  Table  Vl-\  presents  the 
distribution  of  buildings  by  use, 
occupancy  and  thermal  conditioning. 
Approximately  28  percent  of  all 
buildings  are  for  mercantile  or  services. 


Other  uses  include  offices  (15  percent), 
assembly  and  warehouses  (14  percent 
each),  food  service  (5  percent),  lodging 
(3  percent)  and  food  sales  and 
healthcare  (2  percent  each).  The  "other" 
category  (1  percent)  covers  buildings 
such  as  public  restrooms  and  buildings 
that  are  50  percent  or  more  commercial 
but  w^hose  principal  activity  is 
agricultural,  industrial/manufacturing 
or  residential. 

On  average,  the  largest  types  of 
buildings  are  for  education  and  health 
care.  Mercantile  and  ser\'ice  buildings 
account  for  the  greatest  number  and 
fioorspace  of  any  single  activity 
category.  Office  buildings  account  for 
nearly  as  much  fioorspace,  but  far  fewer 
buildings.  Together  office  and 
mercantile  buildings  represent  almost 
40  percent  of  all  buildings  and 
fioorspace.  Warehouses  and  assembly 
buildings  both  are  almost  as  numerous 
as  office  buildings,  but  account  for  less 
fioorspace.  Over  62  percent  of  buildings 
have  only  one  floor  and  13  percent  have 
three  or  more  floors.  Most  buildings 
(69%)  house  single  establishments. 
Government  occupied  buildings 
represent  13  percent. 


Table  Vl-l  .—Employees  Working  in  Buildings  and  Other  Building  Characteristics 


Principle  building  activity 

Principal  building  activity:  j 

Assembly  r. \ 

Education  j. 

Food  sales  I 

Food  service  ^ 

Healthcare  I 

Lodging  j. 

Mercantile  and  service ^ 

Office .„ 

Parking  garage , 

Public  order  and  safety , 

Waretiouse , 

Other I 

Vacant'  i 

Total  V , ':!'.. 

Buildir^g  occupants: 

Single  establishments — owner  occupied 

Multiple  establishments — owner  occupied  > 

Single  establishments — nonowner  occupied « 

Multiple  estat))ishments — nonowner  occupied  ....^ 

Vacant ^ 

Government  tHjildings ^ 

Thermal  cohdilioning: 

Heated  ^ 

Entire  building 

Part  of  building  ^ 

Cooled ^ 

Entire  building  „ i. 


Number  of  build- 
ings 


615.000 
284.000 
102.000 
241.000 

80.000 

140.000 

1.278,000 

679,000 

45,000 

50.000 
618,000 

62.000 
333,000 


4,527,000 

2,445,000 
369,000 
672,000 
259.000 
206.000 
577,000 

3,865,000 


2,739,000 
1.126,000 
3,184,000 


1,550,000 


Percent  of 
all  buildings 


14 
6 
2 
5 
2 
3 

28 

15 
1 
1 

14 
1 
7 


54 
8 

15 
6 
5 

13 

85 


60 
25 

70 


34 


Total  numtDer  en> 
ployees 


4,012,000 

7.204,000 

844,000 

1,943,000 

4.225,000 

3.092,000 

12,414,000 

27,780,000 

332,000 

861,000 

4,377,000 

2.111,000 

1.472,000 


70,667,00r 


'  The  commercial  building  and  energy 
consumption  survey  is  a  triennial  national  sample 
survey  of  commercial  buildings  and  their  energy 


supoliers.  This  sur\  ey  is  the  only  source  of  national 
level-data  or.  both  commercial  building 
charjcterijtics  and  energy  consumption. 
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TABLE  VI-1. 

—Employees  Working  in  Buildings  and  Other  Building  Characteristics— Continued 

Principfe  buiWing  activity 

Number  of  txiiW- 
ings 

Percent  of 

all  buildings 

Total  nuritier  em- 
ptoyees 

Part  of  building  

1.634.000 

36 

'  Vacant  buildings  may  contain  occupants  who  are  using  up  to  50  percent  of  the  floorspace. 

Source;  U.S.  Energy  Information  Administration,  Commeraal  Buildings  C ha: acta n sties  1989.  Washington,  DC  June  1991. 


The  survey  also  provides  information 
on  the  number  of  buildings  with  heating 
and  air  conditioning  systems.  Total 
number  of  heated  buildings  is  estimated 
to  be  3.9  million.  Heating  systems 
include  boilers,  furnaces.  individu.:d 
space  heaters,  and  packaged  heating 
units.  AlmiOst  one-half  of  all  the 
buildings  are  heated  by  forced-air 
central  systems.  Air-distributing  heat 
and  cooling  systems  are  most  prevalent 
in  office,  mercantile  and  service 
buildings.  The  sur/ey  reveals  that  70 
percent  of  the  buildings  have  air 
conditioning.  It  also  shows  that  80 
percent  of  the  buildings  have  heat  and 
air  conditioning,  and  12  percent  have 
heat,  but  no  air  conditioning. 

Over  40  percent  of  the  fioorspace  built 
since  1986  was  in  a  building  with  a 
computerized  energy  management  and 
control  systems  (EMCS).  EMCS  is  an 
energy  conservation  feature  that  uses 
mini/micro  computers,  instrumentation, 
control  equipment  and  software  to 
manage  a  building's  use  of  energy  fur 


heating,  ventilation,  air  conditioning, 
lighting  and/or  business  related 
processes.  These  systems  can  also 
manage  fire  control,  safety  and  security. 
Overall,  E\1CS  are  present  in  buildings 
accounting  for  23  percent  of  fioorspace. 
EMCS  controls  HVAC  in  only  251,000 
buildings  or  6  percent  of  total  number 
of  buildings. 

However,  the  DOE  sur.ey  [Ex.  4-303J 
does  not  provide  data  bv  two-digit 
Standard  Industrial  Ci::Ssifiration  (SIC). 
The  number  of  buildings  by  SIC  will 
determine  subsequent  cos'.s  OSHA 
applied  the  DOE  estimates  of  ij-.e 
num.brr  of  buildings  by  tvpe  of 
occupancy  (single  or  multitenant)  to 
the  number  of  establishments  by  two- 
digit  SIC  given  by  the  Bureau  of  Labor 
Statistics.  First,  OSHA  allocated  non- 
government single  tenant  buildings 
(eslim.ated  at  3.1  million)  across  the 
relative  two-digit  SIC  using  the  relative 
two-digit  SIC  distribution  of  the  number 
of  establishments.  Then,  OSH.^ 
allocated  the  0  8  million  non- 


government multi-establishunent 
buildings  across  two-digit  SIC  using  the 
relative  two-digit  SIC  distribution  of  the 
number  of  establishments  in  multi- 
establishment  buildings  (2  8  million) 
All  government  buildings  were 
considered  single  tenant  buildings. 
OSHA  recognizes  that  this  miethodolngv 
of  classification  of  buildings  bv  two- 
digit  SIC  code  may  not  reCect  the  fact 
that  establishments  in  multi-tenant 
buildings  should  be  allocated  across 
several  SiCs  or  the  fact  that  som.e  single 
establishment  buildings  may  be 
concentrated  in  certain  SlCs  instead  of 
all  SICs.  This  is  particularly  true  for  the 
agricultural  sector  for  which  farms  and 
farm,  buildings  (silos,  gram  elevators 
and  bams)  are  outside  the  scope  of  the 
lAQ  portion  of  the  proposal.  However, 
OSHA  does  not  have  the  data  to  provide 
such  delineation  at  this  point.  Table  \T- 
2  presents  OSHA's  estimate  of  the 
number  of  buildings  by  two-digit  SIC 
and  by  characteristics  of  occupancv  and 
ventilation  svstem. 


Table  \/l-2.— Number  of  Buildings  and  .Establishments  Affected  by  lAQ  Proposed  Standard 


sic  industry 


Agriculture,  forestry,  fishing  

Mining  

Construction  

Manufacturir^g 

Transportation  

Wholesale  and  retal)  trade  

Finance,  insurance,  real  estate 

Services 

Government 


Total 


Buildings 
with  s:ngie 
establish- 
ments 


136.629 
11,976 
336,841 
203,995 
127,706 

1.011.035 
275,760 

1.013,057 
577.000 


3.694.000 


Buildings 
with  multiple 
establish- 
ments 


36.557 
3.204 
90.127 
54.532 
34,170 

270,518 
73.784 

271 .058 


834.000 


Total  norrv 
t>er  of  build- 
ings 


173, 
15, 
426, 
258, 
161, 

1 .281 , 
349 

1.284, 
577, 


186 
181 
968 
577 
875 
553 
544 
115 
000 


Number  of 

heated 

buildings 


M7.806 
12.956 
364.398 
220,584 
138.154 
.053,747 
."^98.320 
.095.934 
505,000 


4,528,000  I       3.877,000 


Number  of 

cooled 

buildings 


124.312 
10,897 
306,475 
185,605 
116,193 
919,889 
250,900 
921,729 
348.000 


3.184,000 


Number  of 

naturally 

ventjiated 

buildings ' 


10,564 
926 
26,045 
15.773 
9,874 
78,175 
21.322 
78,331 
35.197 


276j?08 


1  Based  on  estimate  of  6.1  percent  of  fioorspace  without  HVAC. 
Source:  OSHA,  Office  of  Regulatory  Analysis,  1994. 


6.  Buildings  With  Indoor  Air  Problems 

Many  published  reports  on  building 
wellness  describe  buildings  in  terms  of 
two  general  categories,  sick  or  well 
buildings.  Some  of  the  published 
categories,  in  addition  to  the  terms  sick 
or  well  are:  problem  buildings  and  non- 
problem  buildings,  healthy  buildings; 
buildings  with  high  and  low  rates  of 
lAQ  related  complaints;  sick  building 
svndromie  (SBS). 


The  SBS  symptom  complex  is 
characterized  by  a  range  of  symptoms 
including  but  not  limited  to,  eye,  nose 
and  throat  irritation,  dn.-ness  of  m.ucoas 
membranes  and  skin,  nose  bleecis.  skin 
rash,  mental  fatigue,  headache,  cough, 
hoarseness,  wheezing,  nausea  and 
dizziness  [Ex.  4-159].  Within  a  given 
building  there  will  usually  be  some 
commonality  among  the  symptoms 
manifested  as  well  as  temporal 


association  between  occupancy  in  the 
building  and  appearance  of  symptoms. 
Many  people  who  work  in  buildings 
(haracterized  as  having  SBS  typically 
exhibit  health  svTnptoms  that  disappear 
v.'hen  the  person  is  no  longer  in  the 
building.  In  most  cases,  a  physical  basis 
for  the  occurrence  of  the  SBS  can  be 
found:  lack  of  proper  maintenance, 
changes  in  thermal  or  contaminant 
loads  imposed  during  the  building's  life. 
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changes  in  control  strategies  to  meet 
new  objectives  (e.g.,  energy 
conservation)  or  inadequate  design. 

Building-related  illnesses  (BRI),  on 
the  other  hand,  are  medically  diagnosed 
diseases  that  present  symptoms  that  can 
last  for  weeks,  months,  years  or  even  a 
lifetime.  Examples  include  nosocomial 
infections,  humidifier  fever, 
hypersensitivity  pneumonitis,  and 


legionellois.  BRI  can  develop  as  a  result 
of  poor  building  systems  operation  and 
maintenance  and  uncontrolled  point 
sources  of  contaminants. 

No  building  has  a  complete  absence  of 
problems,  but  those  that  function  with 
minimal  occupant  complaints  and 
comply  with  acceptable  criteria  for 
occupant  e.xposure,  system 
performance,  maintenance  procedures 


and  economic  objectives  may  be 
characterized  as  healthy  buildings. 
Figure  VI-1  below  presents  the 
classification  of  buildings  by  stages  of 
performance. 

Based  on  the  information  submitted  to 
the  docket,  OSHA  assumed  that  30 
percent  of  the  buildings  have  indoor  air 
quality  problems  [Ex.  3-745). 

BJLLING  CODE  4S10-26-P 


I 


Figure   VI-1 
Characteristics  of  Environmental   Population   of  Non-Industrial   Buildings 


Non-   Industrial   Buildings 


I 


Problern    Buildings 
(20  -  30%) 


Buildings  v\/ithout 
Known   Problems 
(70  -  80%) 


tia^'^a   Reiaiea 
(5   -    10%) 


;i  O   -   25% 


■■  o  -  20%; 


(50   -   70%) 


BILLING  CODE  4S10-2ft-C 


Therefore,  as  presented  in  Table  VI- 
3,  the  total  number  of  problem  buildings 
is  estimated  to  be  1.4  million  buildings. 


7.  Number  of  Employees  Affected 

The  commercial  building  energy 
consumption  survey  estimates  that  there 
are  70.7  million  employees.  However, 
survey  data  do  not  provide  information 
by  two-digit  SIC.  OSHA  examined  data 
obtained  through  the  Bureau  of  Labor 


Statistics  to  estimate  the  number  of 
employees  by  two-digit  SIC  affected  by 
the  proposed  standard.  The  data  from 
the  Bureau  provided  occupational 
breakdown  of  the  labor  force  by  detailed 
industry'  categories  (two-digit  SIC)  and 
major  occupational  groupings. 


Table  VI-3.— Number  of  Problem  Buildings  and  Number  of  Employees  Exposed  to  Indoor  Air  Quality 

Problems  i 


Agriculture,  forestry,  fishing  

Mining „ 

Construction  

Manufacturing  

Transportation 

Wholesale  and  retail  trade 

Finance,  insurance,  real  estate 

Services  

Government  


Total 


Employees 

working  irv 

doors  2 


279,050 

180.700 

1 ,643,750 

5,748,000 

3,412,350 

15,744,000 

7,248,150 

26,926,000 

9.473,561 


70,655.561 


'  Exclusive  of  exposure  to  ETS. 

2  OSHA  estimate  based  upon  BLS's  1993  employed  persons  by  detailed  industry  and  major  occupation 

3  Based  on  OSHA  estimate  of  30  percent  employee  exposure  to  poor  lAQ. 
Source:  OSHA,  Office  of  Regulatory  Analysis,  1994. 


Number  of 
buildings  with 
lAQ  problems 


51.956 

4,554 

128,091 

77,573 

48,563 

384,466 

104,863 

385,235 

173,100 


1 ,358.400 


Number  of  env 
ployees  ex- 
posed to  lAO 
problems  3 


83,715 
54,210 
493,125 
1,724,400 
1,023,705 
4,723,200 
2.174,445 
8,077,800 
2,842,068 


21,196,668 


OSHA  classified  employees  according 
to  whether  or  not  they  work  primarily 
in  indoor  areas,  e.g.,  areas  with  possible 
exposures,  by  developing  percentages  of 
employees  in  each  occupational 


category  who  might  be  working  indoors. 
For  example,  personnel  in  the 
transportation  industries  were 
apportioned  according  to  those 
potentially  exposed  to  indoor  air 


pollution  (office  workers)  and  those 
who  are  not  (truck  drivers).  Table  VI-3 
presents  the  distribution  of  the  70.7 
million  employees  who  work  indoors. 
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No  data  are  available  as  to  the  number 
of  employees  exposed  to  poor  indoor  air 
quality.  Based  on  OSHA's  percentage  of 
problem  buildings  (30  percent).  OSHA 
assumed  that  30  percent  of  employees 
working  indoors  are  exposed  to  poor 
indoor  air  quality.  Therefore,  the 
number  of  employees  potentially 
affected  is  21  million. 

8.  Environmental  Tobacco  Smoke 

Environmental  Tobacco  Smoke  (ETS) 
represents  one  of  the  strongest  sources 
of  indoor  air  contaminants  in  buildings 
where  smoking  is  permitted.  ETS  is  a 
mixture  of  irritating  gases  and 
carcinogenic  tar  particles  and  is 
considered  one  of  the  most  widespread 
and  harmful  indoor  air  pollutants. 

(a)  Smoking  ordinances'^  and  policies. 
State  and  Local  Governments  have 
adopted  an  increasing  number  of 
ordinances  and  regulations  limiting 
smoking  in  public  and  private 
worksites.  The  restrictiveness  of  these 
laws  varies  from  simple,  limited 
prohibitions  to  laws  that  ban  smoking. 
Forty-five  states  and  the  District  of 
Columbia  restrict  smoking  in  public 
workplaces  and  19  states  and  the 
District  of  Columbia  restrict  smoking  in 
private  workplaces. 

There  are  397  city  and  county 
smoking  ordinances  covering  22  percent 
of  the  total  population  [Ex.  4-305].  A 
total  of  297  cities  and  counties  mandate 
the  adoption  of  workplace  smoking 


pohcies.  Typically  these  provisions 
require  employers  (private  and  public) 
to  maintain  a  written  smoking  policy. 
Ordinances  range  from  requirements  for 
written  smoking  policies  to  the  total 
elimination  of  smoking  in  the 
workplace.  A  total  of  505  cities  and 
counties  limit  smoking,  specifically  in 
restaurants.  The  requirements  range 
from  a  nonsmoking  section  of 
unspecified  size  to  the  banning  of  all 
smoking  [Ex.  4-305). 

A  1991  survey  of  company  smoking 
policies  shows  that  of  the  85  percent  of 
firms  with  smoking  policies,  34  percent 
have  complete  bans  and  another  34 
percent  prohibit  smoking  in  all  open 
work  areas.  Over  90  percent  of  non- 
manufacturing  establishments  have 
smoking  policies  [H-030  Ex.  77). 

Workplace  smoking  policies  are  more 
common  in  larger  businesses.  In  a 
survey  of  personnel  managers,  63 
percent  of  those  with  1,000  or  more 
employees  reported  having  a  smoking 
pohcy  compared  with  52  percent  of 
companies  with  fewer  employees.  In  the 
same  survey,  smaller  companies  were 
half  as  hkely  as  larger  ones  to  have  a 
policy  under  consideration.  Similar 
findings  were  reported  by  the  National 
Survey  of  Worksite  Health  Promotion 
Activities,  in  which  larger  worksites 
were  more  likely  than  smaller  ones  to 
report  smoking  control  activities.  In  a 
sur\'ey  of  private  New  York  citv 
businesses,  only  4  percent  of  companies 


with  fewer  than  100  employees  had  a 
wTitten  smoking  policy  [Ex.  3-1030QJ. 

(b)  Number  of  nonsmokers  working 
indoors.  Based  on  the  National  Health 
Interview  Survey.  OSHA  estimated  that 
74.2  miUion  employees  or  73.01  percent 
of  the  U.S.  labor  force  covered  by  OSHA 
are  nonsmokers.  Table  VI-4  presents  the 
distribution  of  nonsmoking  employees 
by  two  digit  SIC. 

Results  of  population  based  suneys 
show  that  88  percent  of  nonsmokers  are 
aware  of  the  negative  health 
consequences  of  ETS.  Despite  this 
general  awareness,  exposure  to  ETS  is 
per\asive  [Ex.  4-98).  To  determine  the 
occupational  exposure  of  nonsmoking 
employees  to  ETS,  OSHA  used  the 
estimate  provided  by  the  1991  National 
Health  Interview  Survey.  The  sun'ey, 
requested  information  from  employed 
individuals  on  whether  during  the  past 
two  weeks  anyone  smoked  in  their 
immediate  work  area.  Based  on  results 
adjusted  for  non-response  and  weighted 
to  reflect  national  estimates,  18.81 
percent  reported  exposure  to  ETS. 
OSHA  believes  that  the  18.8  percent  is 
an  underestimate  since  it  is  based  solely 
on  self  reported  information  and  the 
question  was  not  very  specific  in 
defining  "immediate"  work  area.  A 
recent  reanalysis  of  a  study  by 
Cummings  et  al.  [Ex.  4-68]  shows  that 
48.67  percent  of  currently  employed 
nonsmokers  reported  ETS  exposure  at 
work  and  not  at  home  [Ex.  3-442F]. 


Table  Vl-4.— Employees  Exposed  to  Environmental  Tobacco  Smoke 


SIC  Industry 


Agriculture,  forestry,  fishir>g  

Mining 

Construction  

Manufacturing  

Txansportation  

Wholesale  and  retail  trade 

Finance,  insurance,  real  estate  

Services  

Government  

Total 

'  Based  on  73.01  percent  nonsmoking  employees. 
Source:  OSHA.  Office  of  Regulatory  Analysis,  1994. 


Nonsmoker 
employees ' 


1 ,008,007 
249.256 

3.479,876 
13.050.099 

3.953.337 
19.041.884 

3.995.180 
21.687.986 

7.735.393 


74.201,019 


Numljer  of  employees  exposed 
to  ETS 


Lower  bound 
(18.81%) 


189.606 
46.885 

654.565 
2.454,724 

743,623 
3.581,778 

751.493 
4.079.510 
1 ,455.027 


13.957,212 


Upper  txxjnd 
(48.67%) 


490.597 
121.313 
1 .693.655 
6.351 .483 
1.924,089 
9.267.685 
1,944,454 
10.555.543 
3.764.816 


36.113.636 


By  applying  the  lower  and  upper 
ranges  of  exposure,  OSHA  estimates  that 
the  number  of  nonsmoking  employees 
exposed  to  ETS  to  be  13.9  to  36.1 
million  employees. 


•A  smoking  ordinance  may  mean  any  local  law 
which  addresses  public  smoking  in  some  fashion  to 
protect  non-smokers. 


C.  i\onregulatory  Alternatives 

(1)  Introduction 

The  declared  purpose  of  the 
Occupational  Safety  and  Health  (OSH) 
Act  of  1970  is  "*   *   •  to  assure  so  far 


as  possible  every  working  man  and 
woman  in  the  Nation  safe  and  healthful 
working  conditions  and  to  preserve  our 
human  resources.  *   *   *"  Thus,  the  Act 
requires  the  Secretary  of  Labor,  when 
promulgating  occupational  safety  and 


health  standards  for  toxic  materials  cr 
harmful  physical  agents,  to  set  the 
standard"*   *   *  that  most  adequately 
assures,  to  the  extent  feasible,  on  the 
basis  of  the  best  available  evidence,  that 
no  employee  will  suffer  material 
impairment  of  health  or  functional 
capacity.   *   •    *"  It  is  on  the  basis  of 
this  congressional  directive  tliat  OSHA 
has  initiated  regulatory  actions  to 
reduce  the  adverse  health  effects 
associated  with  occupational  exposure 
to  indoor  air  pollutants. 

The  discussion  below  assesses  the 
requisite  preconditions  for  optimal 
safety  in  the  context  of  a  free  m.arket 
economy,  and  real  world  economic 
factors  are  compared  with  the  free 
market  paradigm  to  illustrate  the 
shortcoming  of  the  nonregulatory 
environment. 

(2)  Market  Imperfections 

Economic  theory  suggests  that  the 
need  for  government  regulation  is 
greatly  reduced  where  private  markets 
work  efficiently  and  effectively  to 
allocate  health  and  safety  resources.  The 
theory  typically  assumes  perfectly 
competitive  labor  markets  where 
employees,  having  perfect  knowledge  of 
job  risks  and  being  perfectly  mobile 
among  jobs,  command  wage  premiums 
that  fully  compensate  for  any  risk  of 
future  harm.  Thus,  theoretically,  the 
costs  of  occupational  injury  and  illness 
are  home  initially  by  the  firms 
responsible  for  the  hazardous  workplace 
conditions  and  ultimately  by  the 
consumers  who  pay  for  the  Tmal  goods 
and  services  produced  by  these  firms. 
With  all  costs  internalized,  private 
I'mployers  have  an  incentive  to  reduce 
hazards  wherever  the  cost  of  hazard 
abatement  is  less  than  the  total  cost  to 
the  firm,  the  work  force,  and  society  of 
the  expected  injury  or  illness. 

The  conditions  of  perfect  competition 
do  not  need  to  be  completely  satisfied 
in  order  for  the  forces  of  the  market  to 
approximate  an  efficient  outcome. 
However,  some  market  imperfections 
can  produce  sub-optimal  results  that 
can  be  improved  upon  with  regulatory 
action.  In  the  case  of  this  nilomaking, 
employees  face  a  significant  health  risk 
which  is  not  adequately  addressed  by 
current  nonregulatory  alternatives. 
OSHA,  therefore,  believes  that  it  must 
take  appropriate  actions  to  provide 
greater  health  protection  for  workers 
exposed  to  toxic  substances. 

Although  OSHA  believes  that 
adequate  job  safety  and  health  could 
exist  in  the  private  market  under  perfect 
conditions,  the  private  market  often  fails 
to  provide  acceptable  levels  of  safety 
and  health  in  instances  where  these 
( onditions  are  not  met.  It  appears  that 


at  least  two  of  several  coadif ions 
traditionally  considered  essential 
components  of  perfect  markets  are 
absent  from  the  environment  in  which 
employees  are  exposed  to  hazards 
associated  with  exposure  to  indoor 
pollutants:  (1)  Perfect  employee 
knowledge  of  risks  and  (2)  perfect 
employee  mobility  between  jobs. 

First,  evidence  on  occupational  health 
hazards  in  general  suggests  that  in  the 
absence  of  immediate  or  clear-cut 
danger,  employees  and  employers  have 
little  incentive  to  seek  or  provide 
information  on  the  potential  long-term 
effects  of  exposure.  Employers  faced 
with  potentially  high  compensatory 
payments  may,  in  fact,  have  a 
disincentive  to  provide  information  to 
employees.  When  relevant  information 
is  provided,  however,  employers  and 
employees  might  still  find  informed 
decisionmaking  a  difficult  task, 
especially  v.here  long  latency  periods 
precede  the  development  of  chronic 
disabling  disease.  Moreover,  if  signs  and 
symptoms  are  nonspecific — that  is,  if  an 
illness  could  be  job-related  or  could 
have  other  causes — employees  and 
employers  may  not  link  disease  with 
such  occupational  exposure. 

Second,  even  if  workers  were  fully 
informed  of  the  health  risks  associated 
with  exposure  to  hazardous  substances, 
many  face  limited  employment  options. 
Nontransferability  of  occupational  skills 
and  high  national  unemployment  rates 
sharply  reduce  a  worker's  expectation  of 
obtaining  alternative  employment 
quickly  or  easily. 

In  many  regions  of  the  country,  the 
practical  choice  for  workers  is  not 
betvyeen  a  safe  job  and  a  better  paying 
but  more  hazardous  position,  but  simply 
between  emplo\Tnent  and 
unemployment  at  the  prevailing  rates  of 
pay  and  risk.  In  addition  to  the  fe<ir  of 
substantial  income  loss  frc  m  prolonged 
periods  of  unemployment  the  high 
costs  of  relocation,  the  reh  ctance  to 
break  family  and  commun  ty  ties,  and 
the  growth  of  institutional  factors  such 
as  pension  plans  and  seniority  rights 
ser\'e  to  elevate  the  co?t  of  job  transfer. 
Thus,  especially  where  wages  are  m.ore 
respfinsive  to  tlie  demands  of  more 
mobile  workers  who  tend  to  be  younger 
and  perhaps  less  aware  of  job  risks, 
hazard  premiums  for  the  average  workt-r 
will  not  be  fully  compensated.  Where 
this  is  the  case,  labor  market 
negotiations  are  unlikely  to  reflect 
accurately  tlie  value  that  workers  place 
on  health. 

In  addition  to  these  market 
imperfections,  externalities  occur  if 
employers  and  employees  settle  for  an 
inefficiently  low  level  of  protection 
from  hazardous  substances.  For  the 


competitive  market  to  function 
efficiently,  only  workers  and  their 
employers  should  be  affected  by  the 
level  of  safety  and  health  provided  in 
market  transactions.  In  the  case  of 
occupational  safety  and  health, 
however,  society  shares  part  of  the 
financial  burden  of  occupationaily 
induced  diseases,  including  the  costs  of 
premature  death,  chronic  illness,  and 
disabi'ity.  Those  individuals  who  suffer 
from  occupationaily  related  illnesses  are 
cared  for  and  compensated  by  society 
through  taxpayer  support  of  social 
programs,  including  welfare.  Social 
Security,  and  Medicare. 

If  private  employers  do  not  have  to 
pay  the  full  cost  of  production,  they 
have  no  economic  incentive  to  reduce 
hazards  whenever  the  cost  of  hazard 
abatement  is  greater  than  the  cost  of  the 
expected  illness.  In  this  way,  the  private 
market  fails  to  produce  optimal  levels  of 
safety. 

(3)  Alternative  Non-regulatory  Options 

Based  on  the  above  evidence,  OSHA 
has  concluded  that  the  private  market 
has  failed  to  provide  optimal  levels  of 
safety  to  employees.  Consequently, 
some  form  of  intervention  that  fosters 
safer  work  environments  must  be  used 
to  reduce  occupational  exposure. 
Because  such  intervention  need  not 
occur  through  government  regulation. 
OS!-L\  has  considered  the  effectiveness 
of  other  non-regulatory  options:  (1) 
relying  on  tort  litigation  and  (2)  relying 
on  workers'  compensation  programs. 

(a)  Tort  Liability.  The  use  of  liability 
under  tort  law  is  one  nonregulatory 
alternative  that  has  been  increasingly 
used  in  litigation  concerning 
occupationaily  related  illnesses.  Prosser 
[Ex.  4-256]  describes  a  tort,  in  part,  as 
a  "civil  wrong,  other  than  a  breach  of 
contract,  for  v.'hich  tlie  court  will 
provide  a  remedy  in  the  form  of  an 
act i cm  for  damages". 

If  the  tort  system  applies,  it  would 
allow  a  worker  whose  health  has  been 
adversely  affected  by  occupational 
exposure  to  a  hazardous  substance  to 
sue  and  recover  damages  from  the 
employer.  Thus,  if  the  tort  system  is 
effectively  appfied,  it  might  shift  the 
liability  of  direct  costs  of  occupational 
disease  from  the  worker  to  the  firm 
under  certain  specific  circumstances. 

With  very  limited  exceptions, 
however,  the  tort  system  is  not  a  viable 
alternative  in  dealings  between 
employees  and  employers.  All  states 
have  legislation  providing  that  Workers' 
Compensation  is  either  the  exclusive  or 
principal  remedy  available  to  employees 
against  their  employers.  Thus,  under 
tort  law,  workers  with  an  occupational 
disease  caused  by  exposure  to  a 
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hazardous  substance  can  only  file  a 
product  liability  suit  against  a  third 
party  manufacturer,  processor, 
distributor,  sales  firm,  or  contractor.  It  is 
often  difficult,  however,  to  demonstrate 
a  direct  link  between  an  exposure  to  a 
hazardous  substance  and  the  illness. 

In  order  to  pursue  litigation 
successfully,  there  must  be  specific 
knowledge  of  the  magnitude  and 
duration  of  a  worker's  exposure  to  a 
hazardous  substance,  as  well  as  the 
causal  link  between  the  disease  and  the 
occupational  exposure.  Usually,  it  is 
extremely  difficult  to  isolate  the  role  of 
occupational  exposiu-es  in  causing  the 
disease,  especially  if  workers  are 
exposed  to  many  toxic  substances  and 
the  exposure  is  not  necessarily  limited 
to  the  workplace  such  as  the  case  for 
ETS.  This  difficulty  is  further 
compounded  by  the  long  latency 
periods  that  are  frequently  involved.  In 
addition,  the  liable  party  must  be 
identifiable,  but  workers  may  have 
several  employers  over  a  working 
lifetime.  The  burden  of  proof  that  an 
occupational  exposure  to  a  hazardous 
substance  occurred,  that  a  specific 
employer  is  the  liable  party,  and  that  the 
exposure  level  was  significant  may 
prohibit  the  individual  from  initiating 
the  suit. 

There  are  an  increasing  numbor  of 
lawsuits  that  are  related  to  health  effects 
to  building  occupants  from  poor  indoor 
air  quality.  These  lawsuits  are  typically 
filed  after  the  illness  or  health  effect  has 
been  diagnosed.  In  this  sense,  increasing 
pressure  is  being  placed  on  businpsses. 
However,  the  legal  pressure  currently 
does  not  relate  to  the  implementationof 
a  clean  indoor  air  policy  (e.g.,  legal 
action  is  not  currently  being  taken  just 
because  a  company  does  not  have  a 
clean  indoor  air  policy.  These  actions 
are  event  related  as  opposed  to  being 
policy  related).  lAQ  litigation  is  growing 
rapidly  and  the  focus  is  shifting  from 
residential  to  commercial  facilities. 
Examples  to  emphasize  that  are  the 
recent  S12.5  million  claim,s  against  the 
Social  Security  Administration  for  the 
Richm.ond.  California  episode  of 
Legionnaire's  disease,  the  Call  versus 
Prudential  case  in  which  building 
tenants  settled  with  the  defendants  in 
what  may  have  been  the  first  jur,-  trial 
in  sick  buildi.ng  litigation,  and  a  suit  by 
Hamilton,  Ohio,  county  employees 
against  their  office  building  owners 
alleging  exposure  to  fumes,  bacteria, 
fungi,  dust  and  irritants  [Ex.  3-575). 

Legal  proceedings  do  not  internalize 
occupational  illness  costs  because  they 
involve  substantial  legal  fees  associated 
with  bringing  about  court  action.  In 
deciding  whether  to  sue'"-<he  tort  victim 
must  be  sure  that  the  size  of  the  claim 


will  be  large  enough  to  cover  legal 
expenses.  In  effect,  the  plaintiff  is  likely 
to  face  substantial  transaction  costs  in 
the  form  of  a  contingency  fee, 
commonly  33  percent,  plus  additional 
legal  expenses.  The  accused  firm  must 
also  pay  for  its  defense.  The  high  costs 
and  uncertainties  associated  with  tort 
law  make  it  an  inefficient  mechanism 
for  ensuring  adequate  protection  of 
workers'  health. 

Insurance  and  liability  costs  are  not 
borne  in  full  by  the  specific  employer 
responsible  for  the  risk  involved.  For 
firms  that  are  insured,  the  premium 
determination  process  is  such  that 
premiums  only  partially  reflect  changes 
in  risk  associated  with  changes  in 
exposure  to  hazardous  substances.  This 
lack  of  complete  adjustment  is  the  so- 
called  "moral  hazard  "  problem,  which 
is  the  risk  that  arises  from  the  possible 
im.prudcnce  of  the  insured.  As  the 
insured  firm  has  paid  an  insurance 
company  to  assume  some  of  the  risks, 
that  firm  has  less  reason  to  exercise  the 
diligence  necessary  to  avoid  losses. 
Transfer  of  risk  is  a  fundamental  source 
of  imperfection  in  markets. 

There  is  a  growing  number  of  state 
and  local  laws  and  ordinances 
controlling  smoking.  Armed  with  new- 
data  that  show  health  effects  from 
indoor  air  pollutan*s.  plaintiffs  who 
believe  that  they  have  been  injured  bv 
the  air  inside  their  workplaces  are 
begiiming  to  take  the  offensive.  They  are 
lobbying  on  the  local,  state  and  federal 
levels  for  protective  legislation,  and  in 
the  absence  of  such  legislation,  thev  are 
suing  for  damages  to  their  health.  These 
cases  are  complex  not  only  in  the  nature 
of  the  technical  proof  that  must  be 
developed  and  presented,  but  also  in  the 
number  of  parties  involved.  Suits  have 
been  filed  against  architects,  builders, 
contractors,  building  product 
manufacturers  and  realtors  [Ex.  3-G62). 

lb)  Workers'  Compf'nsation.  The 
Workers'  Compensation  system  is  a 
result  of  the  perceived  inadequacies  in 
liability  or  insurance  systems  to  compel 
employers  to  prevent  occupational 
disease  or  compensate  workers  fidly  for 
their  los.ses.  The  system  was  designed  to 
internalize  some  of  the  social  costs  of 
production,  but  in  reality  it  has  fallen 
short  of  compensating  workers 
adequately  for  occupationally  related 
disease.  Thus,  society  shares  the  burden 
of  occupationally  reJ.ited  health  effects, 
premature  mor*.r,lity,  e.xcess  morbidity, 
and  disability  through  taxpayer  support 
of  social  programs  such  as  welfare. 
Social  Security  disability  payments,  and 
Medicare. 

Compensation  tends  to  be  inadequate 
especially  in  permanent  disability  ca.ses. 
in  \iew  of  the  expiration  of  benefit 


entitlement  and  the  failure  to  adjust 
benefits  for  changes  in  a  worker's 
expected  earnings  over  time.  As  of 
January'  1987,  eight  states  restricted 
permanent  disability  benefits  either  by 
specifying  a  maximum  number  of  weeks 
for  which  benefits  could  be  paid  or  by 
imposing  a  ceiling  on  dollar  payments 
[Ex.  4-302]. 

At  present,  time  and  dollar 
restrictions  on  benefit  payments  are 
even  more  prevalent  in  the  area  of 
survivor  benefits.  The  duration  of 
survivor  benefits  is  of^en  restricted  to  10 
years,  and  dollar  maximums  on  survivor 
payments  range  from  $7,000  to  S60.000 
In  addition,  it  should  be  noted  that  if 
the  employee  dies  quickly  from  the 
occupational  illness  and  has  no 
dependents,  the  employer  need  pay 
only  nominal  damages  under  Workers' 
Compensation  (e.g..  a  Si  ,000  death 
benefit). 

Finally,  in  spite  of  current  statutory 
protection,  disability  from  occupational 
diseases  represents  a  continuing, 
complex  problem  for  Workers' 
Compensation  programs.  Occupational 
diseases  may  take  years  to  develop,  and 
more  than  one  causal  agent  may  be 
involved  in  their  onset.  Consequently, 
disabilities  resulting  from 
occupationally  induced  illness  often  are 
less  clearly  defined  ttian  those  from 
occupationally  induced  injury.  As  a 
result,  Workers'  Compensation  is  often 
a  weak  remedy  in  the  case  of 
occupational  disease.  Indeed,  there  is 
some  evidence  indicating  that  the  great 
majority  of  occupationally  induced 
illnesses  are  never  reported  or 
compensated  [Ex.  4-84). 

The  insurance  premiums  paid  by  .i 
firm  under  the  W'orkers'  Compensation 
system  are  generally  not  experience 
rated;  that  is,  they  do  not  reflect  the 
individual  firm's  job  safety  and  health 
record.  About  80  percent  of  all  firm.s  are 
ineligible  for  experience  rating  because  . 
of  their  small  size.  Such  firms  are  class 
rated,  and  rate  reductions  are  granted 
only  if  the  experience  of  the  entire  class 
improves.  Even  when  firms  have  an 
experience  rating,  the  premiums  pairi 
may  not  accurately  reflect  the  true 
economic  Icsscs.  Segregation  of  loss 
experience  into  classes  is  somewhat 
arbitrary,  and  an  individual  firm  may  he 
classified  with  other  firms  that  have 
substantially  different  normal  accident 
rates.  An  experience  rating  is  generally 
based  on  the  benefits  paid  to  workers, 
nut  on  the  firm's  safety  record.  Thus. 
employers  may  have  a  greater  incentive 
to  reduce  premiums  by  contesting 
claims  than  bv  initiating  safety 
measures. 

In  summary,  the  Workers' 
Compensation  system  suffers  from 
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several  shortcomings  that  seriously 
reduce  its  effectiveness  in  providing 
incentives  for  firms  to  create  safe  and 
healthful  workplaces.  The  scheduled 
benefits  are  significantly  less  than  the 
actual  losses  to  the  injured  workers,  and 
recovery  is  often  very  difficult  in  the 
case  of  occupational  diseases.  Thus,  the 
existence  of  a  Workers'  Compensation 
system  limits  an  employer's  liability 
significantly  below  the  actual  costs  of 
the  injury.  In  addition,  premiums  for 
individual  firms  are  unlikely  to  be 
specifically  related  to  that  firm's  risk 
environment.  The  firm,  therefore,  does 
not  receive  the  proper  economic  signals 
and  consequently  fails  to  invest 
sufficient  resources  in  reducing 
workplace  injuries  and  illnesses.  The 
economic  costs  not  borne  by  the 
employer  are  borne  by  the  employee  or. 
as  is  often  the  case,  by  society  through 
public  insurance  and  welfare  programs. 

(4)  Conclusion 

OSHA  believes  that  there  are  no 
nonregulatory  alternatives  that 
adequately  protect  workers  from  tlie 
adverse  health  effects  associated  with 
exposure  to  indoor  air  pollution.  Tort 
liability  laws  and  Workers' 
Compensation  provide  some  protection, 
but  due  to  market  imperfections  they 
have  not  been  sufficient.  Some 
employers  have  not  complied 
voluntarily  with  standards 
recommended  by  professional 
organizations.  The  deleterious  health 
effects  resulting  from  continued 
exposure  to  hazardous  substances 
require  a  regulatory  solution. 

n.  Benefits 

In  this  chapter,  OSIl.\  presents  its 
preliminary  estimates  of  the  expected 
reduction  in  fatalities  and  illnesses 
among  the  employees  affected  by  the 
proposed  lAQ  standard.  A  qualitative 
description  of  the  non-quantifiable 
additional  cost  savings  to  employers,  is 
also  provided. 

1.  Indoor  Air  Quality 

Health  effects  typically  caused  by 
poor  lAQ  have  been  categorized  as  Sick 
Building  Syndrome  (SBS)  or  Building- 
Related  Illness  (BRI).  Some  of  the 
symptoms  that  characterize  SBS 
include:  irritation  of  eyes,  nose  and 
throat,  dry  mucous  membranes  and  skin 
and  coughs,  hoarseness  of  voice  and 
wheezing,  hypersensitivity  reaction, 
nausea  and  dizziness. 

BRI  describes  specific  medical 
conditions  of  known  etiology  such  as: 
Respiratory  allergies,  legionellosis, 
humidifier  fever,  nosocomial  infections. 


sensory  irritation  when  caused  by 
known  agents  and  the  symptoms  and 
signs  characteristic  of  exposure  to 
chemical  or  biologic  substances  such  as 
carbon  monoxide,  formaldehyde, 
pesticides,  endotoxins  or  mycotoxins. 
BRIs  do  not  disappear  when  the  person 
leaves  the  building. 

The  Centers  for  Disease  Control 
Prevention  estimate  that  over  25,000 
cases  of  the  pneumonia  caused  by 
Legionella  occur  each  year  with  more 
than  4,000  deaths.  It  has  been  suggested 
that  a  large  number  of  these  cases  occur 
as  the  result  of  workplace  exposure 
(Exs.  4—33,  4—318).  However,  specific 
data  on  the  occurrence  of  Legionella- 
related  cases  due  to  workplace  exposure 
were  not  available. 

Some  of  the  reductions  attributable  to 
the  proposed  standard,  such  as 
decreases  in  the  number  of  upper 
respiratory  symptoms  (nose,  throat  and 
eye  symptoms)  and  severe  headaches 
have  been  estimated.  Other  reductions, 
however,  have  not  been  quantified  at 
this  time. 

OSHA's  estimates  are  based  upon  the 
exposure  profile  (presented  in  Table  VI- 
5)  and  OSHA's  quantitative  risk 
assessment  discussed  in  detail  in  the 
preamble  to  the  proposal).  OSHA 
preliminarily  estim.ates  the  risk  of 
working  in  mechanically  ventilated 
workplaces  to  be  57  severe  headaches 
and  85  upper  respiratory  sym.ptoms  per 
1.000  employees  over  a  45  year  work 
lifetime.  By  applying  these  rates  to  the 
affected  population  at  risk,  OSHA 
estimates  that  3.8  million  severe 
headaches  and  5.6  million  upper 
respiratory  symptoms  will  develop  in 
employees  over  the  next  45  years  who 
work  in  buildings  with  mechanical 
ventilation  (with  the  worker  population 
held  constant). 

A  common  theme  that  njns  through 
the  literature  and  the  OSH.^  docket 
indicates  that  the  principal  factor 
associated  with  indoor  air  quality 
complaints  is  inadequate  ventilation. 
However,  information  available  does  not 
quantify  the  effectiveness  of  ventilation 
improvements.  NEMI  reports  that: 
"ventilation  system  modifications  and 
improvements  are  key  elements  of 
solving  existing  lAQ  problems  and 
reducing  I.\Q  complaints.  In  every  case 
where  recommended  ventilation  system 
modificaiions  and  improvements  are 
implrmonted,  the  frequency  and 
severity  of  complaints  are  reduced 
significantlv"  [Ex.  3-1183]. 

Some  of  tlie  submissions  base  the 
effectiveness  of  ventilation 
improvements  on  the  NIOSH  analysis  of 
indoor  air  quality  investigations  [Exs.  3- 


1183,  3-1090).  In  approximately  500 
indoor  air  quality  investigations,  NIOSH 
found  that  the  primary  causes  of  indoor 
air  quality  problems  were  inadequate 
ventilation  (52%),  contamination  from 
outside  the  building  (10%),  microbial 
contamination  (5%),  contamination 
from  building  fabric  (4%),  and  unknown 
soxurces  (13%).  Excluding  contamination 
from  building  fabric  and  unknown 
sources,  this  suggests  that  83  percent  of 
complaints  related  to  LAQ  problems 
would  be  eliminated  by  the  proposed 
OSHA  standard.  For  purposes  of  this 
analysis,  OSHA  assumes  that  the  overall 
effectiveness  is,  therefore,  80  percent. 
As  shovra  in  Table  VI-5,  OSHA 
estimates  that  the  proposed  standard 
will  prevent  3.0  million  severe 
headaches  and  4.5  million  upper 
respiratory  symptoms  over  the  next  4°i 
years.  This  is,  approximately,  69,000 
severe  headaches  and  105,000  upper 
respiratory  symptoms  per  year.  "These 
estimates  understate  the  prevalence  of 
building-related  symptoms  since  they 
only  reflect  excess  risk  in  only  air 
conditioned  buildings.  OSHA  believes 
that  the  standard  will  also  prevent 
severe  headaches  and  upper  respiratory 
symptoms  in  heated  (but  not  air 
conditioned)  buildings,  and  that  it  will 
prevent  various  other  adverse  health 
effects.  OSHA  is  seeking  additional 
information  upon  which  to  base 
quantifiable  estimates  of  the  other 
known  adverse  health  effects. 

OSHA  requests  comment  on  the 
methodology  of  estimating  the  benefits 
for  the  LAQ  portion  of  the  proposal. 
Specifically,  OSHA  requests  any  studies 
which  document  (in  quantitative  terms) 
the  effectiveness  of  HVAC  maintenance 
on  the  decline  of  indoor  air  related 
ailments. 

2.  Envirormiental  Tobacco  Smoke 

Tobacco  smoke  has  been  classified  as 
a  carcinogen  by  the  International 
Agency  for  Research  on  Cancer,  the 
Surgeon  General,  NIOSH,  and  the  U.S. 
Environm,ental  Protection  Agency.  The 
National  Health  Interview  Survey  of 
Cancer  Epidemiology  and  Control 
(NHIS-CEC)  shows  that  the  prevalence 
of  cigarette  smoking  continues  to 
decline  in  smoking  among  adults  by 
approximately  0.50  percent  per  year. 
Despite  these  declines,  smoking  is 
responsible  for  an  estimated  390,000 
deaths.  Exposure  to  ETS  has  been 
associated  with  the  occurrence  of  many 
diseases,  such  as  lung  cancer  and  heart 
disease  in  nonsmokers  and  low 
birthweight  in  the  offspring  of 
nonsmokers. 
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Table  VI-5.— Cases  and  Cases  Avoided  of  Occu rationally  Developed  Upper  Respiratory  Symptoms  and 
Headaches  in  Buildings  With  HVAC  Systems  Over  a  Working  Lifetime  of  45  Years 


Headaches 

Upper  respir. 
ton 

story  symp- 

Baseline 
cases ■ 

Cases 

avoided  due 

to  lAQ 

standard 

TS 

Baseline 
cases  ? 

Cases 

avoided  due 

to  lAQ 

standard 

14,935 

1 1 ,948 

22.272 

17,818 

9,672 

7,737 

14,423 

11.538 

87,978 

70.383 

131,196 

104.957 

307,650 

246,120 

458.777 

367,021 

182,639 

146,111 

272.357 

217,885 

842.666 

674.133 

1 .256,607 

1 .005,286 

387.943 

310.354 

578.511 

462,809 

1,441,150 

1,152,928 

2.149,099 

1.719.279 

507,053 

405.643 

756.132 

604.906 

3.781,698 

3.025,358 

5.639,374 

4,511,499 

Agriculture,  forestry,  fishing  

Mining  

Construction  

Manufactunng  

Transportation 

Wholesale  and  retail  trade 

Finance,  insurance,  real  estate 

Services  

Government  


Total 


'  Based  on  OSHA  estimate  of  occupational  headache  risk  of  57  per  1 ,000  employees  over  a  worlcing  lifetime  of  45  years. 
2  Based  on  OSHA  estimate  of  occupational  upper  respiratory  symptoms  nsk  of  85  per  lOOO  employees  over  a  worVmg  lifetime  of  45  years. 
OSHA  estimate  for  cases  prevented  through  proposed  standard  is  80  percent. 
Source;  OSHA,  Office  of  Regulatory  Analysis.  1994 


OSHA's  estimates  are  based  upon  the 
e.xposure  profile  (presented  in  Table  VI- 
3)  and  OSHA's  quantitative  risk 
assessment  (discussed  in  detail  in  the 
preamble  to  the  proposal).  The  OSH.\ 
estimates  of  lifetime  risk  of  death 
attributable  to  exposure  to  ETS  in  the 
workplace  range  between  0.4  and  1  for 
lung  cancer  and  between  7  and  16  for 
coronary  heart  disease,  per  1.000 
exposed  employees.  OSHA's  estimate  of 
the  attributable  risks  suggest  that  all 
baseline  cases  of  lung  cancer  and 
coronary  heart  disease  will  be  prevented 


due  to  elimination  of  exposure  of 
nonsmokers  to  ETS  in  the  workplace. 
Table  Vl-6  presents  estimates  of  the 
incidence  of  work-related  cases  avoided 
of  lung  cancer  and  heart  disease 
following  either  the  banning  of  smoking 
in  the  workplace  or  limiting  smoking  to 
designated  smoking  areas.  OSHA 
estimates  that  approximately  between 
5.583  and  32.502  cancer  deaths  and 
97,700  to  577.818  coronarv'  heart  disease 
deaths  related  to  occupational  exposure 
to  ETS  will  be  prevented  over  the  next 
45  years.  This  represents  140  to  722 


cancer  deaths  per  year  and  2.094  to 
13.001  heart  disease  deaths  per^'ear. 

3.  Costs  Savings 

OSHA  has  also  prehmmarilv 
determined  that  the  estimated  number 
of  deaths  or  illnesses  prevented 
understates  the  actual  benefits  that 
would  occur  under  the  proposed 
standard.  Significant  additional 
economic  benefits,  apart  from  the  lives 
saved  and  illnesses  averted,  are 
anticipated  most  of  which  can  not  be 
quantified  at  this  time. 


Table  VI-6.— Cases  Avoided  of  Occupationally  Developed  Lung  Cancer  and  Coronary  Heart  Disease  Per 
Employees  Exposed  to  ETS  Over  a  Working  Lifetime  of  45  Years 


Number  of  non-smoking  em- 
ployees exposed  to  ETS  at 
work 


Lower  bound      Upper  bound 


Coronary  heart '  disease 
avoided 


Lower 
tx)und 


Upper 
bound 


Lung  cancer  ?  deaths 

avoided 


Lower 
bound 


Upper 
bound 


Agriculture,  forestry,  fishing  

Mining  

Construction  

Manufactunng 

Transportation  

Wholesale  and  retail  trade  

Finance,  insurance,  real  estate 

Sen/ices 

Government 


Total 


189.606 
46,885 

654,565 
2,454,724 

743.623 
3.581,778 

751,493 
4,079.510 
1,455.027 


490.597 
121,313 
1 ,693,655 
6,351,483 
1,924,089 
9.267,685 
1,944,454 
10.555.543 
3.764.816 


1,327 
328 

4,582 
17,183 

5,205 
25.072 

5.260 
28.557 
10.185 


7.850 

1,941 

27,096 

101,624 

30,785 

148,283 

31,111 

168.889 

60.237 


76 

19 

262 

982 

297 

1.433 

301 

1.632 

582 


442 
109 
1.524 
5.716 
1,732 
8.341 
1.750 
9.500 
3.388 


13.957.212 


36.113.636 


97,700 


577,818 


5,583 


32,502 


1  OSHA  estimate  of  occupational  coronary  heart  disease  nsk  for  lower  and  upper  bound  exposure  of  7  to  16  per  1 ,000  employees  over  a  work- 
ing life  of  45  years. 

•^OSHA  estimate  of  occupational  lung  cancer  nsk  for  lower  and  upper  tXHjnd  exp>osure  of  0.4  to  0.9  per  1 .000  employees  over  a  working  life  of 
45  years. 

Source:  OSHA,  Office  of  Regulatory  Analysis,  1994 


The  major  forms  of  these  savings  are 
efficiency  and  productivity 
improvements,  cost  reductions  in 


operations  and  maintenance,  and 
reduced  incidence  of  properly  damage. 
(aj  Worker  Productivity.  Productivity 
pains  are  realized  when  less  labor  input 


is  required  per  unit  of  production.  A 
productivity  gain  can,  therefore,  take  the 
form  of  either  a  decrease  in  the  labor 
hours  needed  to  maintain  the  level  of 
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production  or  in  the  form  of  increased 
production  and  net  income  for  the 
establishment. 

Productivity  losses  due  to  indoor  air 
quality  may  take  several  forms: 
employees  may  be  less  effective  because 
they  feel  fatigued  or  suffer  from 
headaches,  eye  irritation  or  other  effects. 
Employees  may  accomplish  less  per 
hour  worked  or  may  spend  more  time 
away  from  their  work  location  (e.g., 
taking  breaks  or  walks  outdoor).  One 
com.pany  indicated  that  "since  two  of 
my  employees  have  refrained  from 
smoking  while  working  .  .  ..their 
production  has  increased  and  their 
overall  health  seems  better  to  say 
nothing  of  the  health  of  those  workint; 
around  them"  [Ex.  3-192].  In  addition 
to  individual  productivity,  the  quality  of 
indoor  air  affects  organizational 
productivity  such  as  the  visitor  and 
customer  satisfaction,  impact  on  sales 
and  revenue  and  repeat  customers. 

Little  data  e:>dst  en  productivity  lost 
due  to  poor  indoor  air  quality.  .-X  survey 


of  94  state  government  office  buildings 
attributes  an  average  productivity  loss  of 
14  minutes  per  day  or  3.0  percent  to 
poor  indoor  air  quality  [Ex.  3-1075H21. 
Based  on  information  gathered  from 
published  resources,  the  National 
Energy  Management  Institute  estimates 
that  there  is  an  increase  in  productivity 
of  3.5  percent  or  approximately  15 
minutes  per  day  for  employees  in  a 
building  that  starts  as  an  unhealthy 
building,  and  after  lAQ  im.provements, 
becomes  a  healthy  building  [Ex.  4-240]. 

To  monetize  the  productivity 
improvements  resulting  from 
implementation  of  the  proposed  lAQ 
standard,  OSfiA  multiplied  the  average 
employee  payroll  by  3.0  percent.  As 
shown  in  Table  VI— 7.  mionetized 
productivity  improvements  is  estimated 
at  an  annual  S15  billion. 

OSHA  requests  any  studies  relating  to 
productivity  effects  relevant  to  the 
proposal  be  submitted. 

Ibj  Property  Damage,  Maintenance 
and  Cleaning  Costs.  High  concentrations 


of  contaminants  in  indoor  air  can  have 
adverse  effects  on  materials  and 
equipment.  Damages  may  include 
corrosion  of  electronic  components  and 
electrical  current  leakage,  which  may 
eventually  result  in  equipment 
malfunction.  The  costs  of  materials  and 
equipment  damage  by  indoor  air 
pollutants  include  maintenance,  repair, 
and/or  replacement  costs  resulting  from 
(1)  soiling  or  deterioration  of  a 
material's  appearance,  or  (2)  reduced 
service  life  for  corroded  or  degraded 
appliances,  furnishings,  and  equipment 
[Ex.  3-1075H2]. 

Bell  Communications  Research 
reported  that  the  seven  regional 
telephone  companies  have  spent  large 
sums  ranging  from  SI 0.000  to  $380,000 
per  event  to  replace,  clean  and  repair 
switches  and  other  electronic 
equipment  malfunctioning  as  a  result  of 
indoor  air  contaminants. 


Table  VI-7.— Average  Annual  Cost  Savings  From  Compliance  With  the  IAQ  Proposed  Standard  Due  to 

Productivity  Gains 


Annual 

Numt)€r  of  em- 

Average an- 

productiv- 

ployees ex- 

nual payroll 

ity'  im- 

posed to  poor 

per  em- 

prove- 

IAQ 

ployee 

ments  (mil- 
lion) 

83.715 

Si  6,290 

S41 

54,210 

32,375 

53 

493,125 

25.286 

374 

1,724.400 

28.376 

1.468 

1,023,705 

29,555 

911 

4.723,200 

20,405 

2,891 

2.174,445 

28,377 

1.851 

8,077.800 

20,811 

5,043 

2.842,068 

32,570 

2.777 

21,196,668 

15,409 

Agriculture,  forestry,  fishing  

Mining 

Construction  

Manufacturing  

Transportation  

Wholesa'e  and  retail  trade 

Finance,  insurance,  real  estate 

Services  

Government  


Total 


'  Based  on  productivity  loss  of  3.0  percent. 

Sources:  U.S.  Department  of  Labor.  OSHA.  Off'ce  of  Regulatory  Analysis,  1994.  U.S.  Department  of  Labor,  Bureau  of  Latxjr  Statistics.  Em- 
ployment and  Wages  Annual  Averages.  '99V  US.  Bureau  of  the  Census,  County  Business  Patterns,  1990.  January  1993. 


Microbial  contamination  can  rause 
significant  damage  to  buildings  and 
equipment  and  there  is  anecdotal 
evidence  that  damage  can  be  so  severe 
as  to  make  a  building  unfit  for  human 
occupation.  OSHA  requests  comment  on 
the  explicit  or  implicit  rental  value 
affected  in  buildings  with  such 
problems. 

No  quantitative  estimates  are 
available  on  the  effects  of  indoor  air  on 
equipment.  OSHA  requests  more 
information  on  the  effects  of  indoor  air 
on  materials  and  equipment. 

Indoor  air  pollutants  and  in  pa.nicuiar 
ETS  contribute  to  increased 
maintenance  and  cleaning  expenses. 
Increased  m.aintenance  and  cleaning 


cost^  include:  the  need  to  paint  walls 
m'JTc  frequently,  need  to  clean,  repair 
and  replace  furniture,  upholstery, 
carpeting  and  curtains  or  drapes  that 
have  cigarette  bums  and  or  odors;  the 
need  to  wash  windows,  showcases,  and 
other  surfaces  that  attract  ash  and  dust; 
and  the  need  to  clean  ashtrays.  A  sur\ey 
of  2.000  companies  that  had  adopted 
no-smoking  policies  found  that  60 
percent  of  these  companies  were  able  to 
reduce  their  cleaning  and  maintenance 
costs  The  savings  have  been  estimated 
at  about  S500  per  smoker  per  year  (3). 

If  establishments  decide  to  ban 
Sinoking  in  the  workplace,  the  proposed 
standard  would  result  in  virtually 
eliminating  all  smoking  related  fires. 


fire  fatalities  and  injuries  and  direct 
property  damage.  Smoking  is  a  leading 
cause  of  fire  related  fatalities.  During  the 
1980"s,  the  National  Fire  Protection 
Association  reports  that  smoking 
materials  were  the  cause  of  over  200,000 
fires  per  year.  This  resulted  in  more 
than  1,000  civilian  fatalities  and  3,000 
civilian  injuries  and  approximately 
S300  million  in  direct  property  damage. 
During  Lhe  period  of  1989  to  1990,  there 
was  an  average  of  SI  15  million  in  direct 
property  damage  due  to  non-residential 
smoking  related  fires  which  resulted  in 
36  fatalities  and  3,212  injuries.  OSHA 
will  further  investigate  this  issue  and 
requests  available  data  from  the  public. 
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E.  Technolcgical  Feasibility  and 
Compliance  Costs 

This  section  presents  OSHA's 
preliminary'  compliance  cost  estimates 
for  the  proposed  standard  on  indoor  air 
quality.  The  cost  analysis  covers  the 
major  proposed  provisions  for  which 
data  are  available. 

OSHA  requests  more  information  on 
the  consideration  for  the  relationship  of 
employers  ana  facility  owners.  The 
decision  to  implement  any  L\Q 
improvements  will  be  greatly  influenced 
by  the  relationship  between  employers 
rjid  landlords.  Since  changes  in 
building  ventilation  systems  will  be 
made  by  landlords,  employers  may  have 
to  negotiate  agreements  to  ensure  that 
they  can  meet  the  OSH.'X  standard.  On 
the  requirement  for  ETS,  landlords  in 
turn  are  likely  to  pressure  employers  to 
ban  smoking;  thereby,  forestalling  any 
need  for  construction  of  designated 
smoking  rooms.  This  section  also 
examines  the  technological  feasibility  of 
complying  with  proposed  regulation. 

1.  Technological  Feasibility 

As  interpreted  in  the  Benzene  and 
Cotton  Dust  cases,  the  Occupational 
Safety  and  Health  Act  of  1970  requires 
that  the  Agency,  with  regard  to  exposure 
to  toxic  substances,  is  to  reduce 
significant  risk  of  material  health 
impairment  to  the  extent  feasible. 
Accordingly,  as  part  of  the  investigation 
of  the  potential  effects  of  the  OSHA 
proposal,  OSHA  has  examined  both  the 
technological  and  economic  feasibihty 
of  the  proposal.  The  economic 
feasibility  assessment  appears  later. 

OSHA  s  assessment  of  the 
technological  feasibility  is  based  on  an 
examination  of  what  would  be  required 
to  comply  with  the  proposal,  along  with 
a  review  of  existing  practices  among 
affected  establishments.  With  regard  to 
this  proposal,  problems  with 
technological  feasibility,  by  and  large, 
are  not  evident.  Employers  are  required 
to  operate  their  HVAC  systems  within 
those  parameters  originally  designated 
for  the  equipment.  While  many 
employers  may  choose  to  provide 
separately  ventilated  smoking  areas,  this 
is  an  option,  not  a  requirement,  under 
the  proposed  regulation.  This 
technology  is  widespread  currently  and 
can  be  used  to  achieve  compliance  with 
the  proposed  standard. 


For  example,  in  some  situations,  such 
as  hotels  and  prisons,  employees  have 
as  their  workplace  the  residence  of 
others  who  hve  in  that  building. 
Restaurants,  bars  and  other  "public" 
places  expose  employees  to  customer's 
tobacco  smoke.  While  it  is 
technologically  feasible  to  ban  smoking 
in  those  establishments,  there  may  be 
other  problems,  legal  and  economic. 
While  it  is  theoretically  possible  to 
minimize  employee  exposure  to  ETS  in 
such  a  work  environment  through 
special  ventilation,  in  the  absence  of 
modified  custom.er  service 
arrangements,  actually  eliminating 
worker  exposure  to  ETS  would  likely 
prove  difficult.  Consequently,  the 
selection  process  for  one  of  the  smoking 
policy  alternatives  for  a  particular 
workplace  must  consider  both  the 
physical  limitations  of  the  building  or 
firm  and  the  building's  use.  In  addition, 
some  employers  may  be  using  their 
building  facilities  for  purposes  for 
which  the  original  design  did  not 
intend,  and  for  which  retrofitting  might 
prove  difficult.  OSH.\  requests 
comment  on  those  workplaces  for  which 
compliance  with  the  proposed  standard 
would  prove  technologically 
challenging.  OSHA  will  consider 
additional  information  on  the  ability  of 
firms  to  implement  L-\Q  programs. 

2.  Compliance  Costs 

OSHA  estimated  preliminar>'  costs  of 
complying  with  the  proposed  standard. 
OSHA's  cost  assumptions  and 
methodologies  are  based  on  information 
available  from  the  rulemaking  record. 
Further  detailed  industry  analysis  will 
be  developed  by  the  Agency. 

Table  \l-6  contains  OSHA's  estimates 
of  the  aimualized  first-year  and  the 
annual  reciuring  costs  of  full 
compliance  with  the  proposed  rule.  The 
annualized  first-year  cost  of  compliance 
is  $1.4  billion.  The  cost  for  eliminating 
exposure  to  ETS  may  range  from  SO  to 
S68  million  depending  on  whether 
establishments  shall  ban  smoking  or 
allow  smoking  in  designated  areas. 
OSHA  estimated  that  the  annual  cost  of 
compliance  with  the  lAQ  standard  will 
be  S8.1  billion,  of  which  the  most  costly 
provision  v\-ill  be  for  the  building 
systems  operation  and  maintenance, 
S8.Q  billion. 


OSHA  developed  cost  estimates  for 
the  affected  industries  using  the 
following  categories  of  information:  (1) 
Provisions  of  the  proposed  standard 
requiring  activities;  (2)  the  number  of 
potentially  affected  buildings, 
estabhshments  and  employees;  (3)  the 
percentage  of  establishments  or 
buildings  in  each  industn,-  currently  in 
compliance  with  each  proposed 
requirement;  and  (4)  the  unit  costs  for 
bringing  establishments  into  compliance 
with  the  various  provisions  of  the 
proposed  standard.  These  four  items 
were  combined  to  produce  OSHA's 
estimated  cor-ts  of  compliance. 

Costs  were  estimated  on  an  annual 
basis,  with  total  annual  costs  calculated 
as  the  sura  of  annualized  initial  costs 
and  annual  recurring  costs.  All  capital 
costs  and  non-recurring  first  year  costs 
were  annualized  over  the  ser\ice  life  of 
the  equipment  or  administrative 
activity,  at  a  discount  rate  of  10  percent. 

(a)  Developing  Indoor  Air  Quality 
Compliance  Programs.  The  proposed 
standard  requires  establishments  to 
prepare  wTitten  operations  plans  which 
would  describe  information  required  for 
the  daily  operation  and  management  of 
the  building  systems  9  and  maintenance. 
The  plan  should  provide  an  overview  of 
the  building  and  system,  using  a  short 
text  description  and  single-line 
schematics  or  as-built  construction 
documents.  The  operations  information 
would  also  describe  how  to  operate  the 
HVAC  systems  so  that  it  performs  with 
the  reported  design  criteria.  In  addition, 
the  operations  information  should 
include:  (1)  Special  procedures  like 
seasonal  start-ups  and  shutdowns,  and 
(2)  a  list  of  operating  performance 
criteria  such  as  minimum  outside  air 
ventilation  rates,  potable  hot  water 
storage  and  delivery  temperatures,  range 
of  space  relative  humidities  and  any 
space  pressurization  requirements,  (3) 
an  evaluation  of  the  need  to  retrofit  the 
HVAC  system  when  Uie  design 
occupancy  levels  are  exceeded,  and  (4) 
a  checklist  for  visual  inspection  of 
building  systems. 


■<  Building  systems  include  but  aie  not  limited  to 
the  hea'.ing  and  eir  conaitiuning  (HVAC)  systt-m. 
the  polabie  water  systems,  the  energy  mar.agenipr.t 
sysle.Ti  and  ail  ether  sys:e:ri<;  in  a  itcA.'y  wl.ith 
may  itrpect  lAQ. 


16014 


Federal  Register  /  Vol.  59,  No.  65  /  Tuesday,  April  5.  1994  /  Proposed  Rules 


Table  VI-8.— Summary  of  Compliance  Costs  for  Proposed  OSHA  Indoor  Air  Quality  Standard 

1 

Annualized 

cost 
(Smillion) 

Recurring 

cost 
(Smillion) 

Annual 

cost 
(SrnUlion) 

IAO  written  comoliance  Droaram  

S21.1 
1,281.1 

0.5 

0-68.1 

36,697.4 
0.8 

S21.2 

lAO  maintenance  and  ooeration  oroaram    _ 

7,978.5 

Information  and  Training: 

MAintonAncfi  workers                                              

1.3 

Alt  emolovees  

Controls  for  environmental  tobacco  smoke ' 

0-68.1 

Total  

1.371.0 

6,698.2 

8.069.1 

'  Costs  incurred  are  dependent  on  whether  establishments  will  totally  t)an  smoking  or  allow  smoking  in  designated  areas. 
Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1994. 


The  maintenance  written  plan  will 
also  include  a  description  of  the 
equipment  to  be  maintained  and  the 
recommended  maintenance  procedures 
and  frequency  of  performance. 
Preferably,  the  plan  should  contain  the 
equipment  maintenance  manuals  issued 
upon  completion  of  facility 
construction.  For  establishments  in 
buildings  with  natural  ventilation, 
employers  will  develop  a  plan  to  assure 
that  windows,  doors,  vents,  stacks  and 
other  portals  designed  or  used  for 
natural  ventilation  are  in  operable 
condition. 

The  cost  associated  with  compiling 
such  information  will  vary  depending 
on  the  size  of  the  establishment 
building,  the  complexity  of  the  building 
system,  the  extent  to  which  such 
information  is  already  available,  and 
type  of  occupancy  (e.g.,  single 
establishment  or  multi-establishment). 
In  some  cases  some  establishments 
especially  the  large  ones  may  already 
have  developed  such  information.  For 
example,  in  1986,  IBM  initiated  a 
program  by  first  evaluating  building 
design,  operation  and  maintenance  and 
as  a  result,  an  LAQ  program  was  devised 
to  include:  a  model  operation/ 
maintenance  and  LAQ  awareness 
program  for  building  operation/ 
maintenance  personnel,  an  updated 
building  commissioning  document  and 
appropriate  building  lease  and 
contracted  operation/maintenance 
agreements  [Ex.  3-904).  There  are  no 
data  on  the  number  of  establishments 
with  lAQ  programs.  Based  on 
information  in  the  docket.  OSHA 
assumed  that  95  percent  of  all 
establishments  are  required  to  develop 
the  LAQ  compliance  program 
information. 

In  addition,  employers  are  required 
to:  (1)  identify  a  designated  person  who 
is  given  the  responsibility  of  the  lAQ 
compliance  program,  (2)  keep  written 
records  of  employee  complaints  of 
building-related  illness  and 
maintenance  records,  and  (3)  set  up 


procedures  to  be  utilized  during 
renovation  and  modeling  to  minimize 
degradation  of  the  indoor  air  quality  of 
employees  performing  such  activities 
and  employees  in  other  areas  of  the 
building. 

The  cost  equation  for  developing  the 
vvTitten  LAQ  compliance  program: 

Co=B.xP,x((VV,xT,  )+(W„xT:)) 
where 
C^the  cost  of  developing  operation  and 

maintenance  information 
E„!=the  number  of  establishments 
Pc=the  percentage  of  establishments  to 

develop  operation  and  maintenance 

Information  (95%) 
W,=the  technician  wage  rate  (SI 5.51  hourly 

compensation  rate) 
Ti=the  technician  time  required  to  compile 

end  develop  building  system  operation 

and  maintenance  information  (1  hour) 
\Vni=the  managerial  wage  rate  (S30.48 

hourly  compensation  rate) 
Tj=the  managerial  time  required  to 

develop  some  requirements  of  the 

written  plan  (15  minutes) 

As  presented  in  Table  VI-9,'the  one 
time  annualized  cost  of  compiling  and 
developing  the  written  lAQ  compliance 
program  is  $21. 2  million. 

Table  Vl-9.— Cost  of  Compliance 
FOR  Developing  a  Written  IAQ 
Program 


Table  \/I-9.— Cost  of  Compliance 
.  for  Developing  a  Written  IAQ 
Program— Continued 


Total  no.  of 
establish- 
ments 

Annualized 
first  year 

cost' 
(Smillion) 

Agriculture,  for- 

estry, fishing  . 

260,801 

S0.91 

Mining 

22,861 

0.08 

Construction  

542,972 

2.24 

Manufacturing  ... 

389,392 

1.35 

Transportation  .. 

243.769 

0.85 

Wholesale  and 

retail  trade 

1 ,929,891 

6.71 

Finance,  insur- 

ance, real  es- 

tate   

526.378 

1.83 

Services 

1,933.750 

6.73 

Government 

135.496 

0.47 

Total , 


Total  no.  of 
establish- 
ments 


6,085,310 


Annualized 
first  year 

costi 
(Smillion) 


21.17 


1  Based  upon  1 5  minutes  of  managerial  time 
estimated  at  S30.48/hr  and  one  hour  of  techni- 
cian time  estimated  at  $15.51 /hour.  Assumes 
5  percent  existing  compliance.  Cost  is 
annualized  over  10  years  at  a  10  percent  in- 
terest rate. 

Source:  U.S.  Department  of  Latx>r,  OSHA, 
Office  of  Regulatory  Analysis,  1994. 

(b)  IAQ  Operation  and  Maintenance 
Program.  The  proposed  standard 
requires  maintenance  and  inspection  of 
the  building  system  components  that 
directly  affect  LAQ.  Specifically,  the 
HVAC  system  should  provide  at  least 
the  outside  air  ventilation  rate  based  on 
actual  occupancy,  building  code, 
mechanical  code  or  ventilation  code  and 
that  carbon  dioxide  concentration  does 
not  exceed  800  parts  per  million.  In 
approximately  500  indoor  air  quality 
investigations,  NIOSH  found  that  the 
primary  cause  of  indoor  air  quality 
problems  is  inadequate  ventilation  (52 
percent). 

Other  actions  required  include:  (1) 
Control  of  humidity  in  buildings  with 
mechanical  cooling  systems,  (2) 
implementing  the  use  of  general  or  local 
exhaust  ventilation  where  maintenance 
and  housekeeping  activities  involve  use 
of  equipment  or  products  which  emit  air 
contaminants  in  other  areas  of  the 
facility,  (3)  maintain  mechanical 
equipment  rooms  and  any  non-ducted 
air  plenums  or  chases  in  a  clean 
condition. 

OSHA  recognizes  that  not  every 
building  will  have  to  make  all 
recommended  changes  to  improve 
operation  and  maintenance  of  the  HVAC 
system.  In  the  majority  of  the  cases, 
some  improvements  can  be 
accomplished  by  changing  the  setting 
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on  a  control  device  or  centralized 
control  system.  Depending  on  the 
condition  of  the  HVAC  equipment, 
inspection  and  maintenance  may 
include  simple  housekeeping  of 
equipment  and  air  transport  pathways 
and/or  catastrophic  failure  maintenance 
to  repair/replace  failed  equipment.  Also, 
there  may  be  cases  where  a  number  of 
buildings  will  require  major  changes  in 
the  HVAC  system  such  as  enlarging  the 
size  of  the  outside  air  intake. 

The  cost  for  providing  maintenance 
first  requires  an  estimate  of  the  number 
of  buildings  without  regular  HVAC 
maintenance.  The  1989  Commercial 
Buildings  Characteristics  survey  by  the 
Department  of  Energy  estimates  that  46 
percent  of  the  buildings  have  regular 
HVAC  maintenance.  Therefore,  the  total 
number  of  buildings  requiring 
maintenance  is  estimated  at  2.3  million. 
OSHA  then  determined  the  number  of 
problem  buildings  without  HVAC 
maintenance  by  applying  the  OSHA 
estimate  of  30  percent  (presented  in 
section  B).  The  number  of  problem 
buildings  without  HVAC  maintenance  is 
estimated  at  0.7  million. 

In  general,  the  average  cost  per  year 
to  maintain  a  commercial  HVAC  system 
is  a  function  of  a  number  of  factors. 
These  factors  include  the  type  of 
system,  the  age  of  the  system,  the  size 
of  the  system,  layout  of  the  system, 
reliability  of  the  equipment  installed.  In 
addition  to  the  physical  characteristics 
of  the  system,  the  cost  per  year  to 
maintain  the  system  also  depends  on 
the  operation  of  the  system,  the 
maintenance  policies  of  the  owner,  the 
skill  levels  of  the  operating  engineers 
and  maintenance  workers,  and  whether 
the  maintenance  is  carried  out  by 
employees  of  the  building  owner  or  is 
the  responsibility  of  an  outside 
company. 

Bank  of  America's  maintenance  costs 
for  its  2,000  worksites  averaged  $4 
million  per  year  or  an  average  of  $2,000 
per  worksite  (Ex.  3-552].  One  facility,  a 


high-rise  office  building,  reported  an 
annual  cost  of  approximately  $0.6 
million  [Ex.  3-448].  DOW  Chemical 
Company's  estimate  for  ventilation 
systems  maintenance  ranges  from  $0.17 
to  $0.25/sq.fl/yr  [Ex.  3-502).  Therefore, 
OSHA  used  an  average  of  $0.21/sq.ft/yr 
to  compute  the  cost  of  HVAC 
maintenance. 

In  addition  to  regular  HVAC 
maintenance,  buildings  with  known 
lAQ  problems  will  require  other 
improvements  such  as  (1)  relocating  air 
intakes  and  other  pathways  of  building 
entry  to  restrict  the  entry  of  outdoor  air 
contaminants,  or  (2)  instalUng  local 
source  capture  exhaust  ventilation  or 
substitution  within  workspaces  where 
air  contaminants  are  being  emitted,  or 
(3)  increasing  ventilation  effectiveness, 
or  (4)  reduce  unwanted  infiltration,  or 
(5)  monitor  outside  air  quantity  to  meet 
ventilation  requirements.  The  National 
Energy  Management  Institute  developed 
a  cost  model  for  implementing  lAQ 
improvements  which  is  based  on  the 
distribution  of  buildings  with  lAQ 
problems  by  climate  zone,  building 
activity  and  size,  and  characteristics  of 
ventilation  systems.  The  average  cost  to 
implement  the  actions  listed  above  are 
estimated  to  be  $1.14  per  square  foot. 
These  improvements  will  only  be 
required  for  the  initial  year. 

The  cost  equation  for  implementing 
the  compUance  program  is  as  follows: 

Cp=M,  (NhXC.4-NpxC.+NpXC,xA3o) 
where 
Cr,=cost  for  providing  regular  HVAC 

maintenance 
M.=mean  square  footage  per  building 

(14,000) 
Nh=number  of  buildings  without  HVAC 

maintenance 
C,=cost  per  square  foot  for  providing 

HVAC  maintenance  (S0.21) 
Np=number  of  problem  buildings  without 

HVAC  maintenance 
C,=cost  per  square  foot  for  providing  HVAC 

maintenance  and  lAQ  improvement 

actions  (SI. 14) 


A2o=Annualization  factor  at  10%  over  20 
years  (0.117) 

Non-recurring  first  year  costs  were 
annualized  over  20  years  at  10  percent 
interest  rate.  As  presented  in  Table  VI- 
10,  the  annualized  first-year  cost  is 
estimated  at  $1.3  billion.  OSHA 
anticipates  total  annual  costs  of  $8.0 
billion. 

(c)  Training  for  H\'A  C  Majntenance 
Workers  and  Informing  Employees 
About  the  Indoor  Air  Quality  Standard. 
The  proposed  standard  requires  training 
for  all  building  maintenance  workers 
involved  in  building  system  operation 
and  maintenance.  Standards  of 
maintenance  vary  dramatically  in  the 
HVAC  industry  and  sometimes  are 
deficient  where  untrained  personnel  are 
designated  to  maintain  very  complex 
systems. 

Training  programs  for  workers  must 
include  at  least  information  on:  (1)  How 
to  maintain  adequate  ventilation  of  air 
contaminants  generated  dining  building 
cleaning  and  maintenance,  and  (2)  how 
to  minimize  adverse  effects  on  indoor 
air  quahty  during  the  use  and  disposal 
of  chemicals  and  other  agents. 

The  exact  cost  of  training  will  vary 
among  establishments  depending  on 
whether  employees  are  trained  in-house 
or  sent  to  outside  training  programs  or 
consultants.  OSHA  estimated  the  costs 
for  the  trainer  who  must  research, 
prepare  and  direct  the  sessions.  For  the 
time  involved  in  the  training  session,  a 
range  of  costs  for  the  instructor  could  be 
developed.  For  example,  the  wage  costs 
for  the  trainer  could  represent  from  50 
percent  of  the  trainee  labor  costs  (if 
there  are  only  two  in  the  class)  to  5 
percent  if  there  are  20  trainees  in  a 
class.  For  the  preparation  time,  OSHA 
judged  that  the  trainer  will  require  a 
special  study  seminar,  such  as  that 
taught  by  the  Building  OwTiers  and 
Managers  Association  International. 


Table  Vl-io.— Cost  for  System  Operation  and  Maintenance  Provision 


Agriculture,  forestry,  fishing 

Mining 

Construction  

Manufacturing 

Transportation  

Wholesale  and  retail  trade 

Finance,  insurance,  real  estate 
Services 


Buildings  with  lAQ  prot)lems  and  with- 
out HVAC  maintenarxie 


No.  of 

buildings 

with  HVAC 


26,139 
2,291 
64.442 
39.027 
24.432 

193.423 
52,756 

193,810 


Annualized  ^ 
cost  to  inv 
prove  lAQ 
(S  million) 


$49 
4 

121 
73 
46 

363 
99 

363 


Annual ' 
cost  (S  mil- 
lion) 


S77 
7 
189 
115 
72 
569 
155 
570 


Buildings  without  HVAC 

maintenarK;e  and  wittiout 

lAQ  problems 


No.  of  txjild- 
ings 


60.990 

5,346 

150,364 

91.062 

57,007 

451 ,320 

123,098 

452,222 


Annual 
cost  3  (S 
million) 


SI  79 

16 

442 

268 

168 

1,327 
362 

1.330 


Total  arv 
nual  cost 
(S  million) 


S305 

27 

752 

456 

285 

2,258 
616 

2.263 
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Table  VI-io. — Cost  for  System  Operation  and  Maintenance  Provision — Continued 


- 

Buildings  with  lAQ  problems  and  with- 
out HVAC  maintenance 

Buildings  without  HVAC 

maintenance  and  without 

lAQ  problems 

Total  an- 
nual cost 
(S  million) 

No.  of 

buildings 

with  HVAC 

Annualized' 
cast  to  i;",- 
prove  lAQ 
(S  million) 

Annual  2 
cost  (S  mil- 
lion) 

No.  of  build- 
ings 

Annual 
costs  (S 
million) 

Government 

87,086 

163 

256 

203,200 

597 

1.017 

Total 

1. 

683,404 

1.281 

2,009 

1,594.610 

4.688 

7,979 

■'  Number  of  problem  buildings  x  Si. 14. per  sq.  ft.  x  14,000  sq.  ft.  (mean  floorspace/building),  annualized  over  20  years  at  10<Vb  interest  rate. 

2  Recurring  cost  estimated  for  number  of  problem  buHdings  witnout  HVaC  maintenance  using  S0.21/sq.  ft. 

3  Number  of  non-problem  buildings  without  maintenance  x  14,000  sq.  ft.  (rrican  floorspace  per  building)  x  Sa21  per  square  foot. 
Source:  OSHA,  Office  of  Regulatory  Analysis,  1994. 


OSHA  assumed  that  the  labor  costs 
fur  the  trainer  and  preparation  time  are 
approximately  equal  to  25  percent  of  the 
trainee's  wage  cost  during  the  session. 
OSHA  also  assumed  that  50  percent  of 
the  '.vcrk'^rs  will  require  such  training. 
The  CO- 1  equation  for  maintenanrn 
workers  training  is  as  follows: 

C=N,„xP,nyW„xTr, 
where 
C='.he  cost  of  training  of  mainteiii'ni.i! 

workers 
N,„-=the  r"-:;ber  of  maintenance  workers  '" 
PrT,=the  pt.. rentage  of  existing  compliance 

as  estimated  by  OSHA  (50  percent) 
VV,^=the  hourly  compensation  wage  mte  for 

maintenance  workers  (S10.95) 
Tm=one-half  hour  of  maintenance  worker 

time  plus  7.5  minutes  for  trainer  cost 

(37.5  minutes) 

The  total  cost  of  training  is  estimated 
at  $6.84  per  maintenance  worker  for  a 
half  hour  program.  Table  VI-11, 
presents  dSHA's  estimate  for  the 
number  of  maintenance  workers 
needing  training  and  the  associated 
costs.  The  annualized  first  year  cost  is 
estimated  at  $0.5  million.  It  was 


assunied  that  job  changes  within 
establishments  or  buildings  will  require 
retraining.  The  annual  new  hire  cost  is 
estimated  at  SO. 8  million,  based  upon 
industry  turnover  rates.  Thus  OSH.'\ 
estimated  annualized  c  os*  training  to  be 
$1.3  million. 

The  proposed  sf&ndard  requires 
eniplnvcrs  to  inform  all  employees  of 
the  contents  cf  the  standard  and  its 
appendices.  Thi$  could  be 
accomplished  by  posting  the  proposed 
standard  at  a  bulletin  board;  therefore, 
OSHA  did  not  include  a  cost  for  this 
provision. 

(d)  Compliance  with  Relcted 
Standards.  The  proposed  standard 
requires  employees  performing  work  on 
HVAC  systems  to  comply  with  several 
existing  OSHA  standards  and  therefore 
any  costs  associated  with  compliance 
with  this  provision  have  already  been 
considered.  This  requirement  is 
necessary  to  protect  employees  from 
exposure  to  indoor  air  pollutants  and 
exposure  to  noise.  This  provision  is 
considered  to  have  a  de  minimus  effect 
on  all  industries  and  OSHA  believes 


that  establishments  are  in  full 
compliance  with  this  requirement. 

(e)  Air  Contaminant-Environmental 
Tobacco  Smoke.  The  primary  objective 
of  the  tobacco  smoke  provision  is  to 
eliminate  the  nonsmoker's  exposure  to 
ETS.  Under  the  proposed  rule,  Hrms 
will  have  the  option  of  either  banning 
smoking  of  tobacco  products  or 
permitting  smoking  only  in  designated 
areas. 

OSHA  recognizes  that  not  ail 
establishments  will  make  available 
designated  smoking  areas  as  there  may 
be  physical  constraints  on  the  option  of 
providing  separate  ventilation.  Such 
constraints  are  imposed  by  the 
building's  design,  the  building's 
mechanical  ventilation  system's 
capabilities,  by  costs  involved  in 
providing  adequate  ventilation,  by  the 
occupant  use  of  the  building.  In  some 
cases,  establishments  located  in  severe 
climate  zones  may  find  it  necessary  to 
protect  their  smoking  employees  from 
weather  exposure  by  providing 
designated  smoking  areas. 


Table  Vl-i i.— Training  Cost  for  Maintenance  Workers 


Agriculture,  ^r-restry,  fishing 

Mining  

Construction  

Manufacturing 

Transportation 

Wholesale  and  retail  trade  

Finance,  insurance,  real  estate 

Services 

Government 


Total 


Building 
mainte- 
nance work- 
ers 


26,210 

5,460 

73,060 

205,660 

47,720 

143,440 

172,350 

236.160 

NA 


910,060 


Mainte- 
nance env 
ployees  to 
be  trained ' 


13,105 

2,730 

36,530 

102,830 

23,860 

71,720 

86.175 

118,080 

NA 


455.030 


Annualized 

initial  cost* 

(S  million) 


30.015 
0.003 
0.041 
0.115 
0.027 
0.080 
0.096 
0.132 
NA 


0.507 


Annual  new 
hire  training 
cost  ($  mil- 
lion) 


30.01 
0.00 
0.07 
0.18 
0.02 
0.12 
0.17 
0.26 
NA 


0.82 


Annual  cost 
(S  million) 


S0.01 
0.01 
0.11 
0.29 
0.04 
0.20 
026 
0.39 
NA 


1.31 


'  Based  on  preliminary  OSHA  estimate  of  50  percent  existing  compliance. 


"•The  number  of  maintenanco  worliprs  is  based 
on  BLS's  Occupational  Employment  Statistics 
survey  of  1992  and  includes  all  maintenance 
warkiTs  who  perform  wurk  involving  rwo  or  morn 


maintendnce  skills  to  krnp  machines,  mechaniail 
equipment,  or  strurture  of  an  establishment  in 
rHpair. 


JMI 
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2  Initial  c^ts  are  annuallzwl  over  10  years  at  a  10  percent  interest  rate.  Training  for  maintenance  workers  is  estimated  to  take  one-half  hour 
Source:  OSHA,  Office  of  Regulatory  Analysis,  1994. 


Establishments  in  large  high  rise 
buildings  may  also  find  it  desirable  to 
provide  such  rooms  to  facilitate  break 
periods.  Consequently,  in  order  to 
reflect  the  degree  to  which 
establishments  will  provide  separate 
smoking  areas,  OSHA  developed  some 
estimates  based  on  the  characteristics  of 
the  stock  of  buildings  and  the 
percentage  of  companies  currently 
banning  smoking  in  the  workplace. 

OSHA  has  no  data  on  the  number  of 
establishments  currently  permitting 
smoking  in  designated  smoking  areas. 
OSHA  estimated  that  50  percent  of  large 
establishments  with  floor  space  greater 
than  100,000  square  feet  and  with  more 
than  three  floors  will  provide 
designated  smoking  areas.  OSHA  also 
assumed  that  50  percent  of  all  eating 
and  drinking  places  and  hotels  and 
other  lodging  places  may  provide 
separate  designated  smoking  areas.  For 
these  establishments,  OSHA  then 
applied  the  percentage  of  companies 
that  will  ban  smoking  based  on  the  rates 
provided  from  a  survey  conducted  by 
the  Administrative  Management  Society 
Foundation  (AMS)  on  current  practices 
for  smoking  policies  in  the  workplace. 
According  to  the  survey,  25  percent  of 
the  companies  completely  ban  smoking 
on  their  premises.  However,  the 
percentages  varied  by  SIC  as  follows: 
manufacturing  (23%),  transportation 
and  utilities  (36%),  banking  and  finance 
(28%),  insurance  (38%).  retail  and 
wholesale  (7%),  and  services  (18%). 
Also,  72  percent  felt  that  smoking  in  the 
workplace  should  be  either  banned  or 
restricted  [H-030— Ex.  75]. 

Firms  opting  to  make  available 
designated  smoking  areas  are  expected 
to  incur  initial  capital  costs.  OSHA 
assumed  that  in  many  cases  existing 
rooms  or  offices  can  be  converted  into 
a  designated  smoking  area.  Average  cost 
estimates  for  retrofitting  the  HVAC 


system  ranges  from  $4,000  for  a  150 
square  feet  room  (which  could 
accommodate  up  to  10  smokers)  [Ex.  4- 
265]  to  $25,000  for  1,000  square  feet 
(which  could  accommodate  30  to  65 
smokers)  [Ex.  3-643].  The  HVAC  retrofit 
represented  in  these  estimates  typically 
includes:  (1)  blocking  off  the  return  air 
inlet  from  the  room,  (2)  providing  a 
transfer  air  path,  and  (3)  providing  an 
exhaust  fan  and  exhaust  air  pathway  to 
the  outside.  The  exhaust  fan  capacity 
would  exceed  air  supplied  to  the  room 
in  sufficient  quantity  to  create  a 
negative  pressure  in  the  smoking  room 
relative  to  surrounding  areas  to  ensure 
containment  of  the  contaminant.  In 
order  to  achieve  negative  pressure  sbm.e 
architectural  modifications  may  be 
necessary  to  provide  a  tight  enclosure. 
OSHA  did  not  estimate  an  additional 
cost  for  housekeeping  since  such 
activities  would  have  been  performed 
prior  to  the  promulgation  of  the 
proposed  standard. 

Most  facilities  exhaust  air  from  toilet 
rooms  and  also  relieve  air  brought  in  for 
ventilation  and  economizer  cooling  i"<»i. 
The  amount  of  exhaust  air  from  a 
designated  smoking  area  is 
inconsequential  com.pared  with  the 
quantities  of  air  leaving  the  building 
through  toilet  room  exhaust  and  relief. 
Therefore,  OSHA  did  not  include 
recurring  cost  for  the  provision  of  a 
separately  ventilated  smoking  area. 

The  equation  for  determining  cost  for 
allowing  smoking  in  designated  areas  is 
as  follows: 

C.  =  [K  ^  (l-PJ  +  Nd  X  (1-P,„))  P,  X  C 
where 
C,  =  cost  for  providing  designated  areas 
Ne  =  number  of  establishments  in  buildings 
with  3  or  more  floors  and  floorspace 
greater  than  100,000  sq.ft. 
Pi  =  percentage  of  establishments  banning 
smoking 


Nd  =  50  percent  of  establishments  in  Eating  . 

and  Drinking  Places  (SIC  58).  and  Hotel 

(SIC  70) 
P,m  =  percentage  of  establishments  in  SIC 

58  and  SIC  70  banning  smoking 
Pc  =  percentage  of  establishments 

providing  designated  smoking  areas 

(50%) 
C,  =  cost  for  setting  up  a  separate  smoking 

area  (54,000  for  a  150  sq.ft.  room  that 

accommodates  up  to  10  smokers. 

furnishings  existing) 

Initial  costs  are  annualized  over  20 
years  at  10  percent  interest  rate.  As 
presented  in  Table  VI-12,  the  total 
aimual  cost  is  estimated  at  $68  million. 
OSHA  did  not  include  a  cost  estimate 
for  the  government  sector  at  this  time. 

(f)  Air  Quality  during  Renovation  and 
Remodeling.  The  proposed  standard 
requires  that  during  renovation  and 
remodeling  appropriate  controls  are 
utilized  to  minimize  degradation  of  the 
indoor  air  quality  of  employees 
performing  such  activities  and 
employeos  in  other  areas  of  the 
building.  The  basic  characteristics  of 
available  control  practices  include: 
ventilation  system/high  efficiency 
particulate  air  (HEPA)  vacuum; 
regulated  areas,  isolation  or 
containment  of  work  areas  and 
appropriate  negative  pressure 
containment;  outside  air  intakes,  return/ 
recirculation  air  streams  or  plenums; 
notification  of  employees  and 
contractors. 

For  buildings  with  asbestos  presence, 
the  control  practices  under  the  OSHA 
asbestos  standard  are  current  industry 
practice.  A  survey  developed  for 
obtaining  information  on  practices  to 
control  exposure  to  asbestos  in 
buildings  shows  that  asbesfos-rehted 
work  represents  16  percent  of 
renovation  activities  whereas  general 
remodeling  is  61  percent  and  major 
repair  and  maintenance  are  12  percent 
[Ex.  4-64). 


Table  Vl-1 2.— Optional  Cost  for  Providing  Separate  Smoking  Areas 


Agriculture,  forestry,  fishing  

Mining 

Construction  

Manufacturing  

'""•'Use  of  outside  aii  for  cooling — "free  cooling' 


Numtjer  of  estatHishments  pro- 
viding designated  smoking 
areas  ^ 


In  sinale  es- 

tatjlisnment 

txjildings 


43 
4 

105 
65 


In  multi-estat>- 
lishment  txjild- 
ings 


8 

1 
21 
13 


Annualized 

first-year  cost  ? 

(S  million) 


S0.024 
0.0(2 
O.a'9 
O.0L7 
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Table  Vl-1 2.— Optional  Cost  for  Providing  Separate  Smoking  Areas— Continued 


Number  of  establishments  pro- 
viding designated  smokir>g 


areas ' 


In  single  es- 
tablishment 
buildings 


In  mu(ti-€stat>- 
lishment  build- 
ings 


Annualized 

first-year  cost? 

(S  million) 


Transportation  

Wholesale  and  retail  trade  

Finance,  insurance,  real  estate 
Services  


34 
93,411 

83 
11,188 


7 

36.058 

16 

3,968 


0.019 

60.829 

0.046 

7.121 


Total 


104,932 


40,091 


68.138 


'  Number  of  estaWishments  adjusted  for  percentage  banning  smoking  as  follows:  Manufacturing  23%;  Transportation  and  Utilities  36%;  Whole- 
sale and  Retail  7%;  average  rate  for  all  other  industries  25%.  Number  of  establishments  included  represent  50  percent  of  large  establishments  in 
buildings  w'th  3  or  nrore  floors  and  with  floor  space  greater  than  100.000  sq.  ft.  Number  of  establishments  include  50%  of  all  establishments  in 
SIC  58  (Eating  arxl  Drinking  places)  and  70  (Hotels). 

2 Cost  for  making  ventilation  changes  is  estimated  at  34,000/ smoking  room  which  accommodates  up  to  10  smokers.  Initial  costs  are  annualized 
over  20  years  at  a  1 0  percent  interest  rate. 

Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis,  1 334. 


More  the:  ■■  half  of  thp  buildings 
sampled  we.'-e  occupieri  J  tiring 
renovation  activities.  However,  all 
p'ojects  in  which  asbostos-related  wcrk 
was  being  prrformed  were  sealed  off 
from  the  building  occupants.  A  \  ariety 
cf  renovation  projects  wore  perfcTncd 
in  buildings  rangii^g  in  prniec t  area  from 
15  to  900,000  square  feet,  in  duration 
from  one  tu  156  weeks  dnd  m  cost  frr.Ti 
S700  to  more  than  SIG  million.  The 
a'  erage  cost  was  apnroxini  itoly  SO. 3 
million  and  the  av-^nigo  duration  for  a 
project  was  13  weeks. 

However,  no  data  are  available  on  the 
Lost  to  provide  crntrols  required  undt-r 
the  proposed  lAQstan  Ijrd  or  for 
rurrent  industrv'  compliance  for 
citPmica!  exposure  other-  than  exposure 
t'  asbestos.  0^iH^  assunwd  minimal 
cost  due  to  the  nature  of  tl:ose 
processes. 


'.Ttpact  and  /ic. 


lint  or 


F  Ccnnoni 
Hp\ibih!y  Aiialy.iis 

The  previous  r.ertion  pre.sor.ted  Uio 
c  ')sts  to  all  industries  of  complying  wirh 
tne  proposed  stajiJard.  This  ch^pt'T 
ex  uiiines  projectt  1  econor.'.ir  ?.nd 
I  ."vnoum-'ntal  impact*  on  those 
irdustries.  OSHA  de-veloped 
quantitative  estimates  of  iho  eronoinic 
iiiipcct  of  the  prnpf  sed  s;  mJnrd  on  the 
•  I'Tected  in;ius;ries.  Da*a  or  profits  r.-'e 
pn'sented  to  illustrate  the  scale  of 
profitahih'y  of  affected  industries  and 
do  n''>t  nccessarilv  rrpreserit  their  ability 
t:.  pay  for  proposed  stdnd-ird  p.-oiisions. 

0.'>HA  a .-.sessed  the  p.'ncr.iial 
KLonom'c  in. pacts  and  hds  p.'-fl.mi.'-.arilv 
d-;t.:rmined  that  the  standard  is 
ec-jnomically  feasible  for  each  of  the 
major  indu.stry  i;roups  that  will  be 
aftf  ctod   O.SHA  conducted  its  anrlvsis 
h\  the  two  digit  SIC  level.  This  ha  ^  been 
OSHA's  prr    ^dure  for  doing  regulatory 
iiTip.-.ct  ana.  ses  for  other  proposed 


standitrds.  OSHA  preliminarily 
concludes  that  this  is  reflective  of  the 
actual  impact  on  the  average  firm  within 
each  subsecfor.  It  does  not  appear  that 
the  affected  groups  will  experience 
Figuificant  adverse  econfimic  impact  as 
a  result  of  the  standard.  However,  if  any 
interested  person  has  info.-mation  to 
show  that  the  an.dy;us  at  the  two  digit 
level  is>  not  repr(;seutative  of  t.hc 
pote.ntial  economic  impact  of  the 
proposal.  O.SHA  requests  the  following 
inforiTjation:  Reasr.ns  why  the 
preliminary  r(-gui:-itory  analysis  is  not 
reflective  of  the  actual  anticipated  costs 
in  any  particular  sector;  specific 
inf  )rniation  as  to  why  the  analysis  at  the 
two  dijzit  level  fails  to  adequately 
represent  tiie  economic  impact;  and 
inform;ition  to  help  O.SHA  to 
lii.t  the  impact  on  the  fleeter 
in  quobti'.;n.  Such  inforn-.ation  should  be 
inclvicit-d  in  tht;  c;omnien!s  on  the 
pr'ip'.,s..l. 

In  ac-:!-r-dun.':e  with  t'.:e  R"j;ulatory 
Flexibility  .^ct  of  1980,  OSHA 
addititnally  examined  the  potential  for 
an  undulv  burd>.  H'^CTie  impart  on  srr:a;l 
cntitias.  OSllA  believes  that  the 
s^^ndard  will  not  have  significant 
adverse  effei  t  on  a  su:}sta:'.t;al  number 
of  K;a.ill  entities  However,  OSHA 


•'t *-'"  " 

spec.itic  in  ft 

butter  predi 


on  uio'' 


workp 


compliance  with  the 


rer!:iests  rfimiiient 
fi>r  wliii.h 

p.-o;)o$'.  d  stiuidard  would  prove 
t  i.oaoriiLally  and  technologicallv 
(.ii.iii'.  rging  (e.g.,  restaurants,  bars  and 
oth.'-r  '•public"  places  where  einployet^s 
i-.re  evpn_..ed  tu  cust'>mer's  tobr;(XO 
s.-tioIq).  While  it  is  technologically 
fe.isible  to  V\.n  smoking  in  those 
establjshmeiits.  there  may  be  other 
(  oun'fjrvailinf^  problems,  leg.-il  and 
t(  un(jiuic.  which  OSHA  should 
( •.  nsii^iT. 


(1)  Economic  Feasibility 

In  order  to  determine  the  economic 
feasi>)ihty  of  the  rule,  OSHA  compared 
estimated  compliance  costs  with:  (1) 
The  value  of  sales  and  (2)  before-tax 
profits.  All  financial  data  developed  for 
this  analysis  are  based  on  information 
from  Dun  and  Bradstreefs  annual  credit 
survey.  Aggregate  sales  data  for  1991 
were  ^aker.  from  the  D&B  Market 
Identifiers  data  base  [E.xs.  4-94,  4—95.  4- 
96]   Mean  profit  rates  (prefit  as  a 
percentage  of  sales)  were  taken  from 
D^B's  Insight  data  base;  OSH.^  averaged 
data  for  1990,  1991  and  1992.11 

I'sing  a  conversion  formula  12  based 
on  the  federal  corporate  tax  schedule. 
OSHA  calculated  pre-tax  profits  from  its 
estim.Tte  for  post-tax  profits.  It  should  be 
noted  that  the  sales  and  profit  data, 
while  the  most  recent  available,  refiect 
conditions  during  a  cvclical  trough; 
therefore,  impacts  may  depict  a  worst 
rase  scenario.  In  the  case  cf  the  federal 
government  sector,  price  increasc!S  for 
scrA'ices  rendered  may  not  apply. 
Pud::cts  are  usually  fi.xed  (in  the  short 
run)  and  compliance  costs  are  paid  by 
reducing  f'mds  for  other  items  in  the 
budf;et. 

Wliere  industry  enjoys  an  inela.stic 
deniand  for  its  product,  an  inc:rease  in 
operating  costs  can  nrdinariiy  be  passecl 


"Dim's  Ir.'.ij;.^:!  C0!npi;".er  d^^a  U^'.e  prcscti's  liatri 
froa--.  ;hoir  three  most  .'erpn!  dn.nual  ind.blrv  Siorms 
8ntJ  Key  Bu.sines.';  .Hatios  publications.  For  most 
in(i'.i.str\  gro.ip.-,  t^.SHA  averdg.'d  .iaifl  for  three 
yertr<.. 

•-This  ciinvprsio;)  iriplu  iriy  asS'..mns  ii;(ii'.  idu.il 
biisinpss  e.'il.'ibii.sl.nients  are  sppflr.;le  co.-poratio.-.s, 
Bpf  .lusp  more  t!..in  cne  estubilsiimt'nt  mav  be 
grouped  togp'.h'.T  fur  tax  purposes,  the  conversion 
will  tend  to  undiTPs'irafile  pre-ta.\  prtrfits.  State. 
local  ai'.d  Qli'.i.-r  buiine.s.s  taxes  have  .not  been 
factored  into  t.^.e  conversion  formula.  Add:tior.a!!v. 
bt'caiuse  average  lax  niles  msy  decline  as  pre-tax 
profit.s  declir:-'.  the  after  lax  i.xpact  to  the  comp-.:iv 
t;i.iy  i)e  Ics.'i  th.»n  s-.ii;^p<;ted  here. 
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on  to  consumers.  In  this  case,  the 
maximum  expected  price  increase  is 
calculated  by  dividing  the  estimated 
compliance  cost  for  each  industry  by  the 
sales  for  that  industry.  Table  VI-13 
shows  that  the  average  price  increase 
related  to  the  cost  of  this  proposed 
standard  would  be  extremely  small,  0.07 
percent,  with  the  largest  being  0.41 
percent  (Personal  Services,  SIC-72).  The 
results  in  Table  VI-13  indicate  that  even 
if  all  costs  were  passed  on  to  consumers 
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through  price  increases,  the  rule  would 
have  a  negligible  impact  on  prices. 

In  many  industries,  however, 
establishments  will  not  be  able  to  pass 
along  the  entire  cost  of  compliance 
through  price  increases  since  consumers 
may  respond  by  reducing  demand.  Such 
establishments  will  have  to  absorb  from 
profit  the  costs  they  carmot  pass 
through.  If  all  costs  were  absorbed  from 
profit,  the  maximum  expected  decrease 
in  profit  can  be  calculated  by  dividing 
the  estimated  compliance  cost  for  each 
indu.strv'  by  its  estimated  profit.  Table 


VI-13  shows  that  the  average  decfine  in 
profits  under  this  worst-case-elasticity 
assumption  would  be  less  than  0.94 
percent.  The  largest  potential  decline  in 
profits  would  be  in  Fishing  at  4.5 
percent  (SIC-9). 

Because  most  establishments  will  rot 
find  it  necessary  to  absorb  all  of  the 
costs  from  profits  and  will  be  able  to 
pass  some  of  the  costs  on  to  consumers, 
average  profits  will  not  decline  to  the 
extent  calculated  in  this  analysis. 

BILLING  CODE:  «510-2fr-P 
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Table  VI- 13 

Economic  impact  of  the  Proposed  Indoor  Air  Quality  Stand 

ard 

lotai 
1                            Annuaiizeo 

Value  0*  inaustry 

Pre-tax 

Compliance  Cost 

1                            Costs 

1                                   tM.-c-' 

Sh;pmonts 

<M.i"C"Sl 

Prom 

as  a  Percent  of: 

"eve^ue 

Proh 

$121,090 

il0.914 

025* 

01   Ayiculture  f^OOuCOon-OODS                                              .                                             $123  6 

$45,703 

$4,363 

027% 

2.83% 

02  Agncuiture  f^oOucoon-uvestocK 

$604 

$34,770 

$2,810 

017% 

2.15% 

07  Agicuiturai  Services 

$1148 

$35,723 

$3,302 

032% 

3,48% 

08  Forestry 

S3.4 

$2,910 

$351 

0.12% 

0.96% 

09  Fishing 

MO 

$1,984 

$88 

020% 

448% 

MINING 

13  Oil  ana  Gas  Extraction 

S268 

$483,892 

$46,190 

0.01% 

0.06% 

CONSTRUCTION  (SIC  IS.  16  &  17) 

$754.7 

$548,422 

$32,424 

0.14% 

2.33% 

MANUFACTURING 

$457  3 

$5,078,549 

$.105,701 

0.01% 

0.15% 

20  FooaanoKlncreO  Prooucts 

$27.7 

$602,970 

$29,539 

000% 

009% 

.21  ToQscco  Manufccftrers 

$02 

$172,271 

$19228 

000% 

000% 

22  Texwe  Will  Preaocts 

$ai- 

$95,923 

$5,378 

001% 

015% 

23  AcxJarel  ana  Textile  Prooucrv 

$29.9 

$92,305 

$5,454 

003% 

0  55% 

24  Lumoer  ana  WOOD  Proouas 

S4S.0 

$75,417 

$4,152 

006% 

1.09% 

25  Fumture  ana  Fodures 

$129 

$60,540 

$3,547 

002% 

0.36% 

26  Paper  anoAtiieo  Prooucts 

S82 

$197,037 

$10946 

000% 

008% 

27  Printing.  PuDiisrung,  &  AllieO  ir.ausres 

$79.1 

$226,709 

$17,175 

003% 

046% 

28  cnemicBis  &  Aii'ea  Prooucts 

$156 

$600,94  1 

$36  117 

O.X)% 

0.04% 

29  Peiroieum  Refining  ana  Related  'no  jsir  es 

$27 

$482,927 

$24,146 

000% 

0.01% 

3d  PuDDer  ana  Misoeraneous  Piascc  i*oa„c:5 

S1S.6 

$128,846 

$8,134 

0.01% 

023% 

3i  LeaDier  ana  Leatrer  Prooucts 

S2.6 

$24. 9M 

$1601 

0  01% 

0.16% 

32  Stone,  Clay,  Glass,  &  Concrete  f^najcts 

S19.3 

$96  947 

$5  827 

002% 

033% 

33  Metal  mousiries 

se.6 

$187,162 

$9,831 

000% 

0.09% 

34  FatTicatea  Weai  Prooucts 

$41.9 

$211,787 

$12,515 

002% 

033% 

36  Maciinery,  Exceot  Eiecmca/ 

S66.4 

$502,629 

$41,393 

001% 

016% 

36  EiecJ-ical  Vacnmery,  Equ'omen!  i  S-r::  es 

$21.1 

$296,011 

$15,744 

001% 

013% 

37  Transpcnation  Eouipment 

siei 

$641,556 

$34,670 

000% 

005% 

38  Pro'ess>anai&  Pnotograonic  E3uip"-er!&  ^-:.z'i% 

$14  1 

$213,279 

$14,442 

001% 

0.10% 

39  K'lsc  &  No;  Soeciffeo  Wanu'acrjr"g  ■'~c^'\'-'.i 

$192 

$63  33; 

$4,862 

0.03% 

040% 

TRANSPORTATION 

$2W  1 

$1,470,658 

$157,739 

0.02% 

0.18% 

41  LocaianoimerurBan  Transit 

S212        ■ 

$24  654 

$1,158 

009% 

1.83% 

42  Truoong  ana  Warehousing 

$134  6 

$181,093 

$8,049 

007% 

167% 

44  Water  Transporta'jon 

$8.3 

$44,646 

$3,315 

002% 

025% 

45  Ar  TransportBOon 

$11.3 

$155,367 

$7,926 

001% 

0.14% 

46  Pipelines,  Except  NatLra!  Gas 

$12 

$9.819 

$3,382 

001% 

0  03% 

47  Transcortat'on  Servces 

$49.7 

$113,689 

$6,890 

0.04% 

072% 

48  Cammunicalioi! 

$344 

$414,216 

$72,174 

0.01  ?b 

005% 

49  E'ecsc,  Gat,  ana  Ss^-s-y  Servces 

$25  4 

$527,155 

$54,845 

000% 

005% 

WHOLESALE  AND  RETAIL  TRADC 

$2.3259 

$4,466,839 

$212,377 

0.05% 

1,10% 

SO  Wholesale  Trade,  Duraoie  Gooes 

$432  2 

$1  014,451 

$51,235 

004% 

0.84% 

51  wnoiesaiB  Traoe,  Nonoi/aoie  Gsccs 

$256  3 

$1,162,472 

$48,730 

0.02% 

0.53%                   j 

62  Buiicmg  Maisreis  ano  Garcen  S..ppi.es 

$79  5 

$107,704 

$4,950 

0.07% 

161% 

53  General  Merc.'-a'^ose  S:o'e5 

$40  1 

$^•W8^6 

$18  828 

001% 

021% 

54  Fooa  stores 

$1346 

$516213 

$18,250 

004% 

1.01% 

56  AutonoDiie  Dealers  ana  Reaies  p^ccj::? 

$2088 

$490,377 

$14,860 

0  04% 

1.41% 

56  Apcarei  ana  Accessones  Stores 

$139  5 

$139,673 

$11,498 

Ol0% 

121% 

57  Fumture  ana  Home  Fijnishing  sto'es 

$1226 

$133,023 

$8,398 

009% 

146% 

58  EsDig  ana  Dnrwing  Psces 

$509  2 

$243,437 

$13,770 

021% 

3.70% 

59  Misce  laneous  Retail  Stores 

$353  0 

$320,594 

$21  859 

011% 

161% 

FINANCE,  INSURANCE.  REAL  ESTATE 

$«1B0 

$2,904,557 

$86,820 

0.02% 

0.71% 

60  BarKrg 

$78  5 

$848,335 

NA 

001% 

NA 

6i   Crea.i  Agencies  Otner  Tnan  BanKS 

$372 

$245,431 

$32,724 

002% 

oii%              ; 

62  SecLfity  ano  Commocity  aoi^ers  a'C  Oea  ers 

$309 

$228859 

$13,639 

0  01% 

023% 

63  in suance  Gamers 

$49  0 

$1,061,799 

NA 

0.00% 

NA 

64  insuance  agents,  Oroners  a^O  serves 

$135  2 

$140,251 

NA 

010% 

NA 

66  Real  Estate,  insv/ance.  Etc. 

$2638 

$243,871 

$25,619 

011% 

1.03% 

67  Hoiomgi  other  ifTvestTerr.  c^'ces 

$23  5 

$136,010 

$14,837 

0.02% 

016% 

SERVICES 

$22769 

$2,545,462 

$201,141 

0.09% 

1.13% 

70  Hcteisa-OOs-erLocgng  Paces 

$663 

$97,230 

$7,159 

007% 

0.92% 

72  Personal  Services 

$204  1 

$49,263 

$5,225 

041% 

3.91% 

73  BjS'ness  Servces 

$367  1 

$452,305 

$42,032 

0  08% 

0.87% 

75  Ajto  Repair,  Services,  ano  Ca-at? 

$1816 

$103. -50 

$7,502 

013% 

2  42% 

76  W  scsiianeous  Reoar  Se-v-ces 

$78  7 

$34bJ6 

$3,384 

023% 

232% 

78  Moron  Picrjes 

$47.1 

$74,819 

$6,915 

006% 

0.66% 

79  ATjsenentanasecreator,,  Ejc  Meter  c-:^-.; 

$90  7 

$66,954 

$4,937 

0  14% 

1.84% 

8o  Heath  Servces 

$496  3 

$592,679 

$38,913 

008% 

128% 

8i  Legal  Servces 

$166  3 

$85,154 

$14,364 

0,19% 

1,16% 

82  Eojcafonai  Servces 

$361 

$418,120 

$21,540 

001% 

0.17% 

83  Social  Se-vces 

$126  6 

$'-4,928 

$3  301 

023% 

390% 

84  Museums  ano9canicais"=Z:c  eg  :ai  Gd-De-s 

$32 

$3,797 

$501 

009% 

065% 

86  Me.~'Dershio  OrganizatiO'-.s 

$111  0 

$99,831 

$6,050 

011% 

184% 

87  Engneenng,  Acco-.-rting.Pefea-c"  a-a^ea-ec  Servses                                    SrCK- 6 

$338  363 

$31,273 

009% 

0.93% 

89  M.sceiianeous  Services                                                                                     SS  4 

$74  332 

$8,034 

001% 

012% 

GOVERNMENT                                                                                                                        $i0l7  2 

NA 

SA 

V<069  n 

0  07% 

094% 

SCw'CS;    i}-r,o^:C  iiaJireei  S.'.='«.i;'.  :;.    .  '  s  _  .^'jj -.^a.^    '  j^ 
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OSHA  believes  that  these  impacts  are 
not  large  enough  to  impair  economic 
viability.  While  some  marginal  Grms 
might  be  more  seriously  impacted, 
extensive  economic  dislocation  is  not 
expected  to  occur  in  any  industrv'. 
OSHA  has.  therefore,  preliminarily 
determined  that  the  standard  is 
economicaUy  feasible. 

.  (2)  Regulatory  Flexibility  Analysis 

The  propfjsed  L^Q  standard  will  affect 
numerous  small  establislunents  and  a 
portion  of  these  esiablishments  may 
have  diificLilty  financing  the  compliance 
actions  needed  to  comply  deocrding  on 
which  alternative  they  rhniiMj,  This 
section  examines  the  pott,n'-i  j1  fnr 
e.xceptional  impacts  amoiig  small 
establishments. 

The  nature  of  compHcince  action 
limits  the  potential  for  exceptionally 
large  compliance  burdens  on  small 
businesses  because  most  costs  will  be 
incurred  on  a  per  employee  or  per 
square  foot  basis.  The  number  of 
buildings  occupied  with  establishments 
with  fewer  than  20  employees  is 
estimated  at  3.7  million  or  82  percent  of 
all  buildings.  Of  these.  76  percent  have 
floor  space  less  than  10,000  square  feet. 
Thus,  small  firms  will  incur  low  costs 
because  they  have  small  floorspace  and 
few  employees. 

To  this  point  of  the  analysis,  OSH.^ 
has  not  distributed  the  number  of 
buddings  across  establishments  since 


there  are  no  data  on  which  to  describe 
the  establishments  in  multi-tenant 
buildings.  Therefore.  OSHA  developed 
establishment  specific  compliance  costs 
based  on  the  estimates  presented  in 
section  E  of  this  report.  The  economic 
impact  by  firm  size  is  estimated  with 
tlie  assumption  that  all  establishments 
will  require  HVAC  maintenance.  It  was 
assumed  that  each  establishment  has  a 
noor  space  of  10.000  square  feet.  To 
examine  the  potential  regulatory  burden 
that  would  h^  experienced  bv  small 
establishments.  OSHA  calculated  llie 
ralio  of  llieir  annual  compliance  cost  to 
their  sales  and  pre-tax  profit  for  two 
scenarios  for  deahng  with  ETS;  (1) 
provide  designated  smoking  areas,  or  (2) 
totally  ban  smoking  in  the  workplace, 
.^s  shown  in  Table  VI-14.  for  both 
scenarios,  the  average  ratio  of 
compliance  costs  to  sales  ranees  from 
0.44  percent  to  0.52  percent.  The 
highest  impact  (2.7g  percent)  for 
establishments  not  banning  smoking 
would  be  in  Personal  Ser\ices  (SIC-72). 
Estimates  of  compliance  cost  as  a 
percentage  of  pre-tax  profits  were  less 
than  7.05  percent  for  most  sectors: 
Social  Sen.-ices  establishments  (SIC-83) 
would  experience  the  largest  reduction 
in  profit  (31  percent),  if  they  allow 
smoking  in  designated  rooms. 

Tliese  estimates  iipply  to  the  average 
firm  in  each  sector.  The  degree  to  which 
affected  firms  will  either  incur  or  shift 
compliance  costs  depends  largely  on  the 


competitive  environment  in  which  the 
establishments  operate  and  on  the 
elasticity  of  demand  for  the 
establishment's  services  and 
commodities.  OSHA  requests 
information  regarding  compliance  costs 
against  indicators  of  the  demand  for  and 
the  costs  of  the  types  of  services  and 
commodities  provided  by 
establishments  which  would  be  affected 
by  the  proposed  standard.  OSHA 
specifically  requests  comments, 
including  empirical  data  regarding  the 
demand  elasticity  of  such 
establishments'  patrons  who  will  not  be 
permitted  to  smoke  in  the  presence  of 
employees  at  such  establishments.  If 
economic  feasibility  is  shown  to  be  an 
issue  for  establishments  such  as  bars 
and  restaurants,  what  methods  of 
compliance  would  adequately  protect 
workers  in  a  feasible  manner? 

(3)  Environmental  Impact 

The  provisions  of  the  standard  have 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Pobcy  Act  (N'EPA)  of 
1969  (42  U.S.C.  432,  et  seq.j,  the 
Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  [40  CFR  Part 
1500],  and  OSHA's  DOL  NEPA 
Procedures  [29  CFR  Part  11].  As  a  result 
of  this  review.  OSHA  concluded  that 
this  rule  will  have  no  significant 
environmental  impact. 

BILLING  CODE  4S10-2»-P 


16022 


Federal  Register  /  Vol.  59,  No.  65  /  Tuesday,  April  5,  1994  /  Proposed  Rules 


I  Tab(aVi-14 

Economic  Impact  ft  tha  lAQ  Proposed  Standard  on  Affected  Small  Establishments  (19  or  faw«r  Employees) 


lumtQa  Avamg*  Annual  Coat 

NunOerW  Minragg  Pr»-»iProll  m  Egabl>srwT»r«' 

Afieaeo  Small       Sacs  Par  Par  Smai      wnn  uesgnaeo 


^5BCWTng2^^rt«l2J2e2^^Jgfcj5^JJJJ2^^mj»nQ*fJS 


VJ)ti  liestqna 


Arwaal  Com  kchidkigAfwaal  Com  \ 
Daaignalad  Smoking     Oaagnalad  BaietlnB 
Awa  »»  ■  Paroaw  d:  Ai»a  »«  a  Percan  of 


AGRCULTURE.  FOnESmT,  FI8HINQ 

01  A^oiUraPioevjcaan-Oop*  10a.(»3  SSMiaS  t2S.2i3  t2S79  tZ.lOa  097% 

02  *9GliLiraPTadt£1IOn-LN«SDC«  90.061  S336.728  t27.;i0  t2.575  (2.105  0  76% 

07  «gncultir«  SarvKOT  8a.»M  S19*,7S3  SiSOOl  S2.S7S  12.105  1.32% 

08  Rircsry  ZM1  S417.a23  S4e.27e  t2.S75  S2.105  0  62% 
OSFisnng  HSO  $402,260  (18.721  S2.S75  S2.105  0.64% 
MINING 

13  OiianaOasExiraciian  11562  t97S.674  S83  514  t2.57S  (2.105  0  26% 

CONSTRUCnON 

IS  Buiong  Carsinxinn  -  Qarva  Cornrsa  187.406  (814.124  (38  ISO  (2.575  (2.105  042% 

18  HaavyConstuclioflothvOianBuildng  39.905  tsee  »44  (97400  (2  575  (2  105  0  26% 

17  SpeoaTraatCorvaaort  361437  (26S.B64  (18.446  (2.579  (2.109  088% 

MANUFACTURtNQ 

20  food  Via  KnVadProduas  1Z715  (2.978  978  (145  940  (2.975  (2.105  008% 

21  Tobacco  ManuteCbran  82  (364.22eA42  (40  653  837  (2.979  (2  105  ■ 

22  TCXSC  Mill ProdUCIS  3li42  (3061.259  (172.738  (2.979  (2.109  008% 

23  Apparem  TexDC  ProOLCn  19i739  (896  631  (96.646  (2.979  (2.105  0  27% 

24  Umoai  am  Maoe  ProdUCG  3ai9e  (990.727  (30.318  (2.979  (2.105  047% 
29  ^"nturcvKlFntira*  7,358  (654.780  (90  078  (2  579  (2.109  0.30% 

26  Paps  ane  AllBd  PtOdUCn  Z296  (3.886  272  (222.126  (2.979  (2.109  0  08% 

27  Pnrnng.  Puaisnng.  1  Ailad  IrUuSTBt  531420  (904.012  (38.163  (2  579  (2.105  0.51% 
26  Owncas t  Aliae  ProOuCB  7,706  (4.096.408  (243784  (2  575  (2.105  006% 
29PeiroBiimRr<nrginaRaaePlndusf«  t.980  (17,849.439  (892.472  (2975  (2  109  0.01% 
X  ajtearandMBcaianBousPiasEPioduc'.s  7,867  (2.0SO.67O  (127.566  (2.979  (2.i09  013% 

31  Laairw ano Lcainar  ProOLCK  1,292  (i.27i.8ii  (77.882  (2.979  (2.109  0.20% 

32  Stona.  Day.  Glas.  a  Conaata  PRKiuca  1t,219  (1.367.TO9  (82.200  (2.975  (2.109  0.18% 

33  MrtairauETat  31247  (9.849829  (312.311  (2.979  (2  109  0.04% 

34  Facrcaaa  Mcai  Products  2^148  (1.469  387  (86.581  (2.979  (2.109  0.18% 

36  Ma«»»nary,EjB»piE*circa  401251  (1.786,536  (I227i2  (2.579  (2,109  0.14% 

38  BccrcaiMatfirary,  EoufimaniaSupciiai  81818  (2078837  (117.981  (2.575  (2.105  012% 

37  Transoorunon  EoJcrflern  KOOe  (3281.218  $177,318  (2.575  (2.109  006% 
3B  Pro«S9ana4Prioi09aprKE(|Liprr<a^^»t'acrcs  7,112  (2638370  (174,558  (2.575  (2.105  0.10% 

39  Misc i.  N01  Speotad  Marutacurg  noLKi-K  1%861  (900.402  (384i5  (2.575  (2.105  051% 
TRANSPORT  AT  ON 

41  Local  aro  marvrean  Transn  131555  001.713  (13.288  $2,575  (2.105  085% 

42  TMOtrganeWaaiOLBrg  87^502  (506  563  (22  514  (2.575  (2.105  0  51% 

44  Waar  TransporBDon  Sft59  (879.634  (65.306  (2.575  (2.105  0.29% 

45  A>  Tianwonawr  81465  (2,777913  (l«i,702  (2.575  (2  109  008% 

46  Pipexncs,  Esapi  Nan/a  QBE  760  (9877,882  (2024604  (2.575  (2.109  0.04% 

47  Tfarsporiaion  S«r«ces  381091  (1.144,366  (68  397  (2.975  (2.109  0.23% 

48  Communicatsnt  18(603  (3c187  022  (381072  (2  579  (2  105  0    "^ 

49  Baonc.  Gas.  and  Sannry  SerMCK  14^752  (1,996,988  (207.834  (2.575  $2,105  .  1% 
WHOLESALE  ANO  RETAIL  TRADE  (2.575  (2.109 

50  W^oasale Traoa.  DuraOlc QoocB  317)012  (1, 121.013  $98847  $2,975  $2!l05  0.23% 
91  Wiol«al«TraO«.  NondurOla  Qdo<J»  183^694  $1,824  519  $76,483  $2,579  $2^109  014% 
52  Buicrig  MsiarsBnOGaroenSLPplcs  saOM  $929,197  $24,138  $2,975  $2,105  0.48% 
&3  Qararai  Mvctinasa  Siores  18^794  $682,220  $48568  $2  575  $2,105  a29% 
54  FooOSlores  1281695  $648  383  $22,823  $2,975  $2,109  040% 
99  /lutonoMe  Oaaleri  and  Relatad  Product!  1581327  $723265  $21,817  $2  575  $2  105  0.38% 

56  *ppara  am  «ce«sores  SCfK  111;066  $277,882  $22,878  $2,575  $2,105  093% 

57  Krrruearxl  Mora ftmsrtng  Sores  881421  $399525  $24  970  $2  575  $2  109  069% 

58  Eanng  axj  Dinong  Paces  278,666  $293  203  $16  965  (2  575  $2,105  0  88% 
58  MacrilaraousRraul Stares  281,178  $283,371  $18321  $2975  $2  105  081% 
FINANCE.  INSURANCE.  REM.  ESTATE 

GO  Bar»ng  501543  $1,052,910  NA  $2,575  $2,109  0.24% 

61  OednAgenoesOrerTTan  Banns  28^447  (1.498.707  (184494  (2579  (2  105  018% 

62  Seoxny  noCommodTyBroKertviaOeaters  22;326  (1.9400U  (81.780  (2.979  (2.109  0.17% 

63  risirance  Carars  3Z940  (8.079,913  NA  (2  979  (2^109  0.03% 

64  r<SLrarce  agens.  Proaars  ana  sarv<(Z  1091303  (478  857  NA  (2.975  (2.105  0.54% 
89  Rmi  EstOc.  Insurrca.  Etc  212400  (482  282  (50  664  (2  979  (2!l09  0  53% 
67  HoergiotnernvKtmemrffces  17,911  (2.5S8.0i5  (283420  $2,575  $2,109  0.10% 
SERVICES 

70  ►«)!*$  am  OirarLOOgng  Paces  37,838  (418  657  (30.871  (2  575  $2,109  0  62% 

72  P»>oraiS»vie«  18*796  (92410  $9  801  $2  979  $2,109  2  78% 

73  ftisness  Servccs  26*100  $366  286  $34  038  $2  979  $2,109  0  70% 

75  ALnoBeoarSennces,  BiOGsrage  144919  $232  789  $16,930  $2,975  $2  109  1.11% 

76  Misa«i8Teau5  Repaf  SerwcBS  63i583  $132,886  $13  020  $2,575  $2,105  1.84% 

78  MaiorPictirsi  36i015  (385  448  (36  548  (2  575  (2.105  0  65% 

79  «r-LE*nern  ana  <*crearcn.  Ett  Monon  P.cjes  69,167  (r€72<7  (IB.706  (2.575  (2 105  088% 

80  Heam  Sarwces  382.267  $373  803  (24.543  $2,575  $2,105  0  68% 

81  LegaSarvoes  133l806  $234  488  $38  555  $2,575  $2,109  1.10% 

82  Eau<»tt)nalS«r«ca»  20i647  $644481  $33  201  $2,575  $2  105  040% 

83  SocaServces  81,062  fi37  603  $8  270  $2  575  $2,105  1.87% 

84  k*jsei/Tit  am  Boianca  am  Zoologcai  Gsraens  2,239  (186  414  (20  634  (2.575  (2,iOS  1.38% 

88  Mert>»f»hicOgannatDns  8a?63  $167  648  (10.181  (2  575  (2  105  154% 
87  Enoneemg.  Accoxinng.  ResearaiiReiseoServ  221.551  $385644  (39643  (2,575  (2  105  087% 

89  Msc«i3TeousServces  7,643  (130,014  $12,599  $2  573  $2  105  188% 
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VII.  Summary  and  Explanation 

The  requirements  set  forth  in  this 
notice  are  those  which,  based  on 
currently  available  data,  OSHA  believes 
are  necessary  and  appropriate  to  control 
conditions  which  may  degrade  indoor 
air  and  pose  a  significant  risk  of 
material  impairment  to  employees  in 
their  work  environments.  The  Agency 
considers  that  a  broad  approach  to  the 
control  of  lAQ  problems,  as  proposed  in 
this  notice,  will  most  effectively  lead  to 
a  reduction  in  associated  risk  to 
employees  [Exs.  3-2,  3-26,  3-37,  3-41, 
3-239,  3-287,  3-434,  3-500,  3-502]. 
OSHA  has  considered  all  data  submitted 
in  response  to  the  Request  for 
Information,  as  well  as  other  scientific 
data  which  has  been  made  a  part  of  the 
record  in  this  proceeding  in  arriving  at 
these  proposed  provisions  regarding 
regulation  of  indoor  air  quality. 

The  following  sections  provide  a 
summary  of  each  provision  of  the 
proposal  and  a  statement  of  their  intent 
and  purpose.  Exhibit  numbers  included 
in  this  Summary  and  Explanation  are 
citations  to  supporting  comments  and 
data  submitted  to  the  record  in  response 
to  the  RFI. 

The  Agency  solicits  data,  views,  and 
comments  on  all  provisions  proposed  in 
this  notice.  OSHA  is  interested  in 
whether  or  not  the  proposed  provisions 
are  necessary,  appropriate,  and  adequate 
to  achieve  the  goals  of  the  standard  and 
why.  Interested  persons  should  also 
comment  on  whether  or  not  the 
proposed  provisions  are  technologically 
and  economically  feasible  and  why,  and 
whether  additional  or  alternative 
provisions  addressing  indoor  air  quality 
should  be  included  in  the  standard  and 
why. 

Scope  and  Application:  Paragraph  (a) 

OSHA  is  proposing  that  these 
standards  cover  all  employees  under  its 
jurisdiction,  including  employees  in 
general  industry,  shipyards, 
longshoring,  marine  terminals, 
construction,  and  agriculture.  To 
accomplish  this,  OSHA  is  proposing  to 
publish  an  identical  complete  standard 
for  general  industry  at  29  CFR 
1910.1033,  for  shipyards  at  29  CFR 
1915.1033,  and  for  construction  at  29 
CFR  1926.1133.  OSHA  is  proposing  to 
amend  section  1910.19  to  make  it  clear 
that  §  1910.1033  is  a  Subpart  Z  standard 
which  is  incorporated  by  cross  reference 
into  29  CFR  parts  1917  and  1018  for 
longshoring  and  marine  terminals. 
OSHA  is  proposing  to  amend  29  CFR 
1928.21  to  indicate  that  1910.1033  will 
be  applicable  to  agriculture.  OSHA 
requests  comments  on  the  scope  of  the 
proposal  and  the  formal  manner  by 


which  the  standard  would  be 
incorporated  into  the  Code  of  Federal 
Regulations. 

Paragraph  (a)(1)  proposes  to  apply  all 
pro\isions  of  the  standard  to 
"nonindustrial  work  environments."  In 
addition,  paragraph  (a)(2)  proposes  to 
further  extend  coverage  of  the 
provisions  foimd  in  paragraph  {e)(l), 
which  address  exposure  to  tobacco 
smoke,  to  all  indoor  work  environments 
under  OSHA's  jurisdiction.  This 
includes  indoor  work  areas  on 
construction  sites,  shipyards,  and 
agricultural  employments.  The  Agency 
believes  that  application  of  the 
proposed  provisions  under  paragraph 
(e)(1)  addressing  exposure  to  tobacco 
smoke  is  necessary,  appropriate,  and 
feasible  for  any  indoor  or  enclosed 
workplace  covered  by  OSHA. 
Compliance  with  the  tobacco  smoke 
provisions  essentially  entails 
establishment  of  a  separate  enclosure, 
exhausted  directly  to  the  outside,  and 
maintained  under  negative  pressure 
where  smoking  is  permitted.  OSHA  sees 
no  feasibility  obstacles  in  application  of 
these  provisions  to  industrial  as  well  as 
nonindustrial  work  environments.  It  is 
not  clear  to  OSHA,  however,  that  the 
other  indoor  air  quality  provisions  of 
the  proposed  standard  can  be  feasibly  or 
appropriately  applied  in  typical 
industrial  work  environments.  These 
provisions  primarily  address  means  to 
assure  effective  functioning  of  HVAC 
systems  and  actions  felt  necessary  to  be 
taken  to  maintain  good  general  indoor 
air  quality.  Thus,  it  may  not  be  feasible 
or  appropriate  to  apply  these  provisions 
to  industrial  ventilation  systems  or 
industrial  environments  in  which 
control  of  various  industrial 
contaminant  emissions  rather  than 
general  air  quality  is  the  primary  issue, 

Definitions:  Paragraph  (b) 

The  following  terms  are  defined  for 
the  purpose  of  this  proposal:  "Air 
Contaminants",  "Assistant  Secretary", 
"Building  systems",  "Building-related 
ilhiess".  "Designated  person", 
"Designated  smoking  area",  "Director", 
"Employer",  "HVAC  system".  "Non- 
industrial  work  environment",  and 
"Renovation  and  remodeling". 

The  term  "Air  contaminants"  refers  to 
substances  contained  in  the  vapors  from 
paint,  cleaning  chemicals,  pesticides, 
solvents,  particulates,  outdoor  air 
pollutants  and  other  airborne  substances 
which  may  cause  material  impairment 
to  the  health  of  employees  working 
within  the  nonindustrial  environment. 
The  term  "air  contaminants"  informs 
the  employer  that  the  provisions 
addressing  control  of  air  contaminants 
apply  to  airborne  substances  which  may 


be  within  nonindustrial  indoor  work 
environments.  For  purposes  of  this 
proposal  the  definition  of  air 
contaminants  may  be  broader  than  that 
used  in  29  CFR  1910.1000.  Hazardous 
levels  of  air  contaminants  may  arise 
from  contaminant  buildup  due  to 
inefficient  or  insufficient  general 
dilution  ventilation  with  outside  air,  the 
misappUcation  of  general  dilution 
ventilation  to  address  strong  point 
sources,  indoor  activities  or  operations 
such  as  renovation,  remodeling, 
maintenance,  etc.  which  lead  to  local 
source  emissions,  and  entry  of  outdoor 
contaminants  such  as  vehicle  exhausts, 
wastes,  stored  materials,  or  pollutants 
from  adjacent  industrial  faciUties. 
Provisions  are  proposed  in  the  standard 
which  require  the  employer  to  take 
measures  to  address  the  avenues  of 
contaminant  buildup  noted  above. 

The  term  "Assistant  Secretary"  means 
the  Aiisistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

The  term  "Building  systems"  applies 
to  the  heating,  ventilation  and  air- 
conditioning  (HVAC)  system,  the 
potable  water  system,  the  energy 
management  system,  and  all  other 
systems  in  a  facility  which  may  impact 
indoor  air  quality.  TTiis  broad  definition 
was  necessary  to  avoid  excluding  non- 
HVAC  systems  which  do  impact  indoor 
air  quahty.  In  the  facilities  industry, 
potable  hot  water  systems  are  typically 
considered  plumbing  systems  and  not 
HVAC  systems.  Plumbing  systems 
(potable  hot  water)  have  been 
implicated  in  Legionella  episodes  where 
the  water  is  aerosolized,  so  excluding 
plumbing  systems  from  the  scope  of  this 
standard  would  have  been 
unacceptable.  This  definition  also 
intends  to  focus  operation  and 
maintenance  efforts  on  those  systems 
whose  failure,  degradation,  or  misuse 
would  adversely  impact  indoor  air 
quality. 

The  term  "Building-related  illness" 
describes  specific  medical  conditions  of 
knowTi  etiology  which  can  be 
documented  by  physical  signs  and 
laboratory  findings.  Such  illnesses 
include  sensory  irritations  when  caused 
by  known  agents,  respirator)'  allergies, 
nosocomial  infections,  asthma, 
humidifier  fever,  hyperse.nsitivity 
pneumonitis.  Legionnaires'  disease,  and 
the  symptoms  and  signs  characteristic  of 
exposure  to  chemical  or  biologic 
substances  such  as  carbon  monoxide, 
formaldehyde,  chlordane,  endotoxins, 
or  mycotoxins.  "Building-related 
illness"  defines  the  medical  conditions 
that,  if  observed,  require  evaluation  of 
the  facility  building  systems  to 
determine  if  they  are  functioning 
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properly,  and  the  taking  of  remedial 
action  where  warranted.  Building- 
related  illnesses  are  often  potentially 
severe  and  are  often  traceable  to  a 
specific  contaminant  source  such  as 
ETS,  inicrobial  growth,  and  a  host  of 
other  chemical  or  biologic  substances 
which  must  be  attended  to  mitigate 
degradation  of  indoor  air  quality. 

The  term  "Designated  person"  means 
a  person  who  has  been  given  the 
responsibility  by  the  employer  to  lake 
necessary  measures  to  assure 
compliance  with  this  section  and  who  is 
knowledgeable  in  the  requirements  of 
this  standard  and  the  specific  HVAC 
system  servicing  the  affected  building  or 
office.  As  noted  above  a  "Designated 
person"  must  be  knowledg.^able  in 
HVAC  system  functioning.  Provisions  in 
the  stajidard  propose  to  require  the 
"Designated  person"  to  oversee  the 
establishment  and  implementation  of 
the  lAQ  compliance  program,  and 
oversee  building  systems  inspection  and 
maintenap.ee  activities,  thus  this  person 
must  have  technical  expertise  in  those 
areas.  OSHA  believes  that  there  is  a 
need  for  central  responsibility  in 
effected  buildings  and  facilities  [E.xs.  3- 
434.  3-444b,  3-507].  Of  course  OSHA 
recognizes  that  in  certain  ci. cumst.incrs 
the  "Designated  person"  may  merely 
supervise  or  coordinate  the  activities  of 
outside  contractors  or  shift-workers  who 
have  responsibility  for  maintaining 
parts  of  the  building  systems.  Building 
systems  and  other  factors  affecting 
indoor  air  quality  are  sufficiently 
complex  and  unique  to  suggest  the 
necessity  of  appointing  a  designated 
person  who  is  on  site  to  act  on  tho 
employers  behalf  in  this  regard.  For 
example,  multiple  employers  may  be 
engaging  in  different  activities  within  a 
facility  that  affect  building  system 
functioning  or  air  quality  and  actions  by 
one  employer  may  subject  employees  of 
other  employers  to  enviroimiental 
hazards.  Fragmentation  of  responsibility 
and  lack  of  communication  has  been 
observed  by  OSHA  in  the  nonindustri al 
workplace.  For  example,  when 
responding  to  an  indoor  air  quality/ 
building-related  illness  complaint,  the 
OSHA  Compliance  Officer  may  need  to 
gather  information  from  a  number  of 
responsible  facility  groups  like  tenant 
leasing,  facilities  engineering, 
housekeeping,  maintenance,  operations, 
and  energy  management.  These  diverse 
groups  may  have  httle  or  no  central 
authority  and  direction  especially  if 
they  are  outside  contractors.  The 
designated  person  would  be  in  a 
position  to  mitigate  the  consequences  of 
such  diversity  by  being  aware  and 
responsible  for  the  overall 


environmental  conditions  in  the 
building  or  facility. 

Other  OSHA  health  standards  have 
adopted  similar  requirements  with 
respect  to  those  proposed  in  this  Notice 
regarding  the  designated  person.  For 
example,  final  standards  for  chromium 
(57  PR  42102}  and  lead  (58  FR  26590) 
require  that  a  technically  knowledgeable 
"competent  person"  be  on  site  during 
construction  activities,  which  often 
involve  multiple  employers.  OSHA 
concluded  in  those  standards  that 
designating  a  person  to  act  on  the 
employers'  behalf  to  ensure  compliance 
with  various  provisions  of  those 
standards,  was  necessary  because  of  the 
need  for  continual  site  characterization 
and  analysis  to  identify  the  hazards 
present  and  the  types  of  control 
measures  and  remedial  actions  that  are 
effective.  P"or  these  sam*-"!  reasons.  OSHA 
proposes  requirements  for  flesignated 
persons  under  this  notice. 

The  term  "Designated  smoking  area" 
iT.cans  a  room  in  which  smoking  of 
tobacco  products  is  p€;rmitted.  The 
Agency  believes  that  establishment  of 
"deagnated  smoking  areas"  is  necessary 
to  prevent  employee  exposure  to  ETS  in 
workplaces  where  smoking  is  not 
prohibited.  Provisions  are  included  in 
this  proposal  addressing  design, 
construction  and  operation  of  such  areas 
to  meet  this  purpose. 

The  terra  "Director"  means  the 
Director.  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  U.S.  Department  of  Health  and 
Human  Services,  or  designee. 

The  term  "Employer"  means  all 
per.sons  defined  as  employers  by  section 
3(5)  of  the  Occupational  Safety  and 
Health  Act  of  1970  including  em.ployers 
(such  as  building  owners  or  lessees) 
who  control  the  ventilation  or 
maintenance  of  premises  where 
employees  of  other  employers  work.  For 
purposes  of  the  proposal,  an  employer 
is  also  defined  as  a  person  who 
exercises  control  over  the  ventilation 
systems  in  the  workplace.  Control  over 
the  ventilation  systems  is  a  multi- 
faceted  concept:  it  includes 
maintenance,  recordkeeping  and  the 
development  and  implementation  of  the 
indcxar  air  quality  compliance  plan. 
While  responsibility  for  various  aspects 
of  the  ventilation  system  encompasses 
many  duties,  the  proposal  does  not 
necessarily  contemplate  that  all  of  the 
duties  will  be  performed  by  the  same 
person.  The  proposal  is  flexible  in  that 
regard  and  responsibility  for  the  various 
aspects  can  be  shared  by  various 
persons  depending  on  the 
circumstances. 

In  many  instances  the  employer  will 
either  be  the  owner  of  the  building 


where  the  workplace  is  located  or  will 
be  a  long  term  lessee,  responsible  under 
the  lease  for  the  care  and  maintenance 
of  the  property.  In  these  cases,  the 
owner/employer  would  take  care  of  the 
ventilation  system  by  designating 
knowledgeable  persons  within  his 
employ  to  the  necessary  tasks  or  by 
hiring  competent  contractors. 

In  other  cases,  there  will  be  a  number 
of  different  businesses  all  located  in 
separate  leased  space  within  the  same 
building.  In  these  instances  the  various 
employer/lessees  would  probably  share 
responsibility  for  compliance  with  the 
proposed  standard.  For  example,  each 
individual  lessee  might  be  obligated  to 
provide  the  building  owner  with  a 
description  of  the  work  activity  planner 
for  within  its  particular  Irased  space, 
including  the  number  of  employees  or 
visitors  expected,  the  hours  of  work 
operation  and  any  situations  where  air 
contaminants  may  be  released  into  the 
workpl.ice  air.  Air  contaminants  might 
rea.sonably  be  expected  to  be  released 
into  the  workplace  air  as  a  result  of  the 
installation  of  new  furniture  or  wall 
coverings,  any  painting  or  remodeling 
scheduled  to  take  place  or  any  pest 
extermination  activity  within  the 
premises.  Each  employer  would,  of 
course,  be  responsible  for  reporting  to 
w  hoever  is  in  charge  of  the  ventilation 
system,  any  employee  complaints  or 
signs  or  symptoms  that  may  be  related 
to  building-related  illness. 

The  building  owners  or  whoever  is  ir 
charge  of  the  maintenance  of  the 
ventilation  system  would  be  in  a 
position  to  develop  standard  operating 
procediues  for  the  building  systems  as 
well  as  special  procedures  for 
emergencies  and  maintenance.  In 
addition  such  a  person  would  be  in  a 
position  to  know  or  develop  an 
appropriate  maintenance  schedule  and 
to  gather  relevant  documents  to  assist  in 
the  care  and  maintenance  of  the 
ventilation  system,  such  as  diagrams  of 
the  system,  manufacturers  manuals,  and 
inspection  guidelines  and  schedules  for 
the  proper  maintenance  of  such 
systems.  The  same  person  might  also  be 
responsible  for  maintaining  and 
operating  the  HVAC  system  to  provide 
the  required  air  ventilation  rate  and 
desired  relative  humidity. 

The  proposal  is  designed  in  this 
perfo/hiance  oriented  maimer  to  afford 
affected  employers  the  flexibility  to 
assure  the  establishment  and 
maintenance  of  a  system  to  provide 
healthful  indoor  air  quality  in  the  most 
sensible  and  efficient  way  possible 
considering  their  particular 
circumstances. 

The  Occupational  Safety  and  Health 
Act  gives  the  Secretary  the  right  to 
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promulgate  standards  to  assure 
employees  safe  and  healthful  working 
conditions.  Employers  must  comply 
with  the  standards  which  the  Secretary 
promulgates.  The  Act  defines  an 
employer  expansively  as  a  person  with 
employees  in  a  business  affecting 
interstate  commerce. 

The  Agency  beheves  that  the  proposal 
as  written  will  protect  employees  from 
the  risks  of  poor  indoor  air  quality. 
Where  the  owner  of  a  business  is  not  the 
owner  of  the  space  where  such  business 
operates,  the  owner  or  landlord  of  the 
building  will  probably  also  be  an 
employer  within  the  meaning  of  the  Act 
and  the  definition  contained  in  this 
proposal.  This  is  so  because  the 
building  owner  or  operator  will 
generally  have  employees  (either  on  site 
or  off  site)  and  will  be  engaged  in  a 
business  affecting  interstate  commerce. 
In  such  cases  the  situation  will  be 
construed  to  be  a  multi-employer 
worksite.  Such  situations  are  quite 
common  in  the  context  of  construction 
sites.  The  Agency  does  not  believe  that 
there  is  any  reason  to  treat  nonindustrial 
multi -employer  worksites  differently 
from  construction  multi-employer 
worksites  for  purposes  of  compliance. 

OSH  A  has  a  long  history  of  enforcing 
OSHA  standards  in  multi-employer 
worksites.  Nothing  in  this  proposed  rule 
would  change  the  position  that  the 
Agency  has  taken  in  cases  such  as 
Anning-Johnson  (4  OSH  Cas.  (BNA) 
1193.  Harvey  Workover.  Inc.,  7  OSH 
Cas.  (BNA)  1687  and  in  its  Field 
Operations  Manual  (CPL  2.45  CH-1, 
Chapter  V-9).  As  a  general  matter  each 
employer  is  responsible  for  the  health 
and  safety  of  his/her  own  employees. 
However,  under  certain  circumstances 
an  employer  may  be  cited  for 
endangering  the  safety  or  health  of 
another  employer's  employees.  In 
determining  who  to  hold  responsible, 
OSHA  will  look  at  who  created  the 
hazard,  who  controlled  the  hazard,  and 
whether  all  reasonable  means  were 
taken  to  deal  with  the  hazard. 

It  is  contemplated  that  in  those  cases 
where  there  is  a  multi-employer 
worksite  that  the  affected  employers 
will  divide  up  the  responsibilities  in  the 
manner  in  which  they  make  the  most 
sense.  Those  who  have  information  at 
their  disposal  that  is  required  to  be  kept 
under  the  proposal  will  make  use  of  the 
information  or  make  it  available  to 
whoever  will  need  that  information  in 
the  discharge  of  their  duties.  For 
example,  the  building  engineer  may 
have  possession  of  the  schematics  of  the 
ventilation  system.  The  engineer  would 
make  them  available  to  the  person 
responsible  for  maintaining  the  system 
as  well  as  the  person  responsible  for 


developing  the  lAQ  CompHance  Plan  (if 
that  is  not  the  same  person).  The 
proposal  is  designed  to  promote  the 
efficient  resolution  of  indoor  air  quality 
problems  and  will  not  result  in 
duplicative  efforts.  There  is  nothing  in 
the  proposal,  for  example,  that  would 
prevent  the  building  owmer  (who  is  an 
employer  within  the  meaning  of  the 
Act)  from  gathering  the  required 
information  from  the  various  lessee/ 
employers  in  the  premises,  developing, 
and  implementing  an  lAQ  Compliance 
Plan  which  would  be  shared  with  the 
various  employers  occupying  the 
premises.  In  addition,  it  may  be  more 
efficient  for  the  building  owner  to 
develop  and  maintain  the  records 
required  by  the  proposal,  again  sharing 
them  with  the  various  employer-tenants. 
The  Agency  believes  that  the  co- 
operative interrelationships  which  the 
performance  oriented  proposal  permits 
will  avoid  duplication  of  compliance 
activities  even  within  multi -employer 
worksites. 

The  term  "HVAC  system"  means  the 
collective  components  of  the  heating, 
ventilation  and  air-conditioning  system 
including,  but  not  limited  to,  filters  and 
frames,  cooling  coil  condensate  drip 
pans  and  drainage  piping,  outside  air 
dampers  and  actuators,  humidifiers,  air 
distribution  ductwork,  automatic 
temperature  controls,  and  cooling 
towers.  This  definition  also  intends  to 
focus  on  those  HVAC  system 
components  whose  failure,  degradation, 
or  misuse  would  adversely  impact 
indoor  air  quality. 

The  term  "Nonindustrial  work 
environment"  means  an  indoor  or 
enclosed  work  space  such  as,  but  not 
limited  to,  offices,  educational  faciHties, 
commercial  establishments,  and 
healthcare  facilities,  and  office  areas, 
cafeterias,  and  break  rooms  located  in 
manufacturing  or  production  facilities. 
Nonindustrial  work  environments  do 
not  include  manufacturing  and 
production  facilities,  residences, 
vehicles,  and  agricultural  operations. 

The  term  "Renovation  and 
remodeling"  means  building 
modification  involving  activities  that 
include  but  are  not  limited  to:  removal 
or  replacement  of  walls,  ceilings,  floors, 
carpet,  and  components  such  as 
moldings,  cabinets,  doors,  and 
windows;  painting,  decorating, 
demolition,  surface  refinishing,  and 
removal  or  cleaning  of  ventilation  ducts. 

The  terms  "HVAC  system". 
"Nonindustrial  work  environment",  and 
"Renovation  and  remodeling"  are 
defined  to  clarify  and  illustrate  the 
parameters  under  which  obligations  of 
the  standard  are  incurred.  For  example, 
the  definition  of  "HVAC  system"  lists 


what  OSHA  believes  to  be  typical 
components  of  such  systems  which 
directly  affect  indoor  air  quality.  These 
components  are  enumerated  since 
provisions  under  the  standard  propose 
to  require  employers  to  perform  routine 
inspection  and  maintenance  on  those 
components.  "Renovation  and 
remodeling"  is  defined  to  inform  the 
employer  of  the  situations  under  which 
the  standard  proposes  to  require  the 
employer  to  take  special  precautions 
when  those  activities  take  place. 

Indoor  Air  Quality  Compliance 
Program:  Paragraph  (c) 

This  paragraph  proposes  to  require 
employers  to  obtain  or  develop  certain 
written  information  that  will  facilitate 
implementation  of  measures  necessary 
to  prevent  degradation  of  indoor  air 
quality.  Paragraph  (c)(2)  proposes  to 
require  the  employer  to  identify  a 
designated  person  to  be  given  the 
responsibility  of  overseeing 
establishment  and  implementation  of 
the  written  compliance  program. 
Paragraph  (c)(3)  proposes  to  require  the 
employer  to  establish  a  written  lAQ 
compliance  program  to  include  at  least 
the  following  information:  a  description 
of  the  facility  building  systems; 
schematics  or  construction  documents 
locating  building  systems  equipment; 
information  on  the  daily  operation  and 
management  of  the  building  systems;  a 
description  of  the  building  and  its 
function;  a  wTitten  maintenance 
program;  and  a  checklist  for  visual 
inspection  of  the  building  s>'stems. 
Further,  paragraph  (c)(4)  proposes  to 
require  that  the  following  information 
also  must  be  retained,  if  available,  to 
assist  in  indoor  air  quality  evaluations: 
as  built  construction  documents;  HVAC 
system  commissioning  reports;  HVAC 
system  testing,  adjusting  and  balancing 
reports;  operation  and  maintenance 
manuals;  water  treatment  logs;  and 
operator  training  materials.  Paragraph 
(c)(5)  proposes  to  require  the 
establishment  of  records  of  employee 
complaints  of  building-related  illnesses, 
as  part  of  the  written  program. 

OSHA  believes  that  wTitten  plans  are 
an  essential  element  of  an  overall 
compliance  program  since  it  will 
encourage  employers  to  focus  on  indoor 
air  quality  and  implement  the  necessary 
controls  and  measures  to  achieve 
compliance  with  the  standard  [Exs.  3- 
38,  3-85.  3-412.  3-434,  3-500,  3-502. 
3-505,  3-529).  The  development  of 
documented  safety  and  health  programs 
and  procedures  is  a  well-established 
and  common  practice  in  industry,  and 
requirements  for  written  programs  are 
typically  found  in  other  OSHA 
standards  dealing  with  exposure  to  toxic 
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substances.  Written  plans  provide 
information  to  allow  OSHA,  the 
employer,  and  employees  to  examine 
the  control  methods  chosen  and 
evaluate  the  extent  to  which  these 
planned  controls  are  being 
implemented. 

Paragraph  (c)(3)  proposes  to  require 
the  employer  to  establish  written  plans 
for  compliance.  Specifically,  paragraphs 
(c)(3)(i),  (c)(3)(ii).  and  (c)(3)(iii)  propose 
to  require  general,  descriptive 
information  about:  the  facility,  building 
systems,  building  function  and  building 
use  patterns.  This  general  building 
description  is  believed  to  be  essential 
information  of  a  building  profile  which 
is  necessary  for  a  basic  understanding  of 
the  building  systems  and  which  is 
necessary  to  set  the  foundation  for  the 
operations  and  maintenance 
information  required  in  other 
paragraphs. 

Further,  in  paragraph  (c)(3)(iv),  OSHA 
believes  that  it  is  necessarv  to  reqviire 
written  information  which  describes 
daily  operation  and  management  of  the 
facility  building  systems  which  directly 
affects  lAQ.  When  it  comes  to 
operations  and  management, 
organizational  fraemt-ntation  within 
nor.industrial  buildings  may  be  further 
exacerbated  by  the  lack  of  familiarity 
wth  the  intent  oi\i\.e  original  design 
team  whose  assumptions  and  design 
)j:tent  Ujt  the  IT/AC  system,  are 
t\  pically  unknown.  Over  time,  building 
i.'-e  may  differ  from  original  design 
intent  in  ways  not  foreseen  by  the 
original  desicners.  It  is  not  uncommon 
for  spaces  to  be  loaded  or  used  in  w  ays 
beyond  the  original  design  intent  which 
may  .adversely  impact  lAQ.  such  as 
putting  up  walls  for  privTe  offit  es. 
exceeding  intended  occupant  densities, 
and  bringing  into  the  spare  new 
cfii.t-iminarit  sources.  HV'AC  svstem 
total  capaiify  may  be  Hble  to  handle 
thesp  changes  from  original  design  loads 
bat  little  is  done  to  halnuue  the  available 
cap.'icity  among  the  individual  zones 
thjl  may  be  o\erused  or  undt-rused. 

In  addition,  the  emplovfr  m;iv  nm'd  to 
comniunicaie  df^sign  in'.ent  and 
perfcr.mance  criteria  to  budding 
occupants  whose  expectations  regarding 
their  environment  may  exccp;!  wh'it  is 
deliverdble  by  tiie  building  svsteri'.s. 

To  adiiiess  the^n  iss'jes.  CSH.-\  is 
proposing  to  require  th<it  eat  h  iacility 
have  writtr.T  operations  and 
managrment  ;nfc:rnat;on  Vvhost  aim  is 
twofold.  One  puqiose  is  to  collert. 
suminjri/.e  and  txansl-Tm  design 
assumptions  and  intent  into  operating 
pcrforindnt  ■'  criteria  thr.t  impact  L-NQ. 
such  as  minimum  outside  air  v-^ntilation 
rates  and  orcupant  drnsities. 


Secondly,  the  operations  information 
should  describe  how  to  operate  and 
manage  the  building  systems  so  that 
they  perform  in  conformance  v«th  the 
reported  criteria.  This  written 
operations  and  management  information 
replaces  verbal  communications  and 
provides  a  training  document  whenever 
new  personnel  or  new  contractors  are 
introduced  to  the  site.  Operating 
information  should  formally  reflect 
changes  in  control  strategies  that 
typicaDy  occur  in  facilities  to 
accommodate  change  in  use  or  energy 
conservation  efforts.  This  is  an  essential 
element  because  of  the  interdependence 
between  outside  air  ventilation  rate  and 
the  automatic  temperature  control 
system.  In  almost  all  buildings  the 
performaiice  of  the  ventilation  system  i.s 
affected  by  space  temperature  control 
needs. 

Paragraph  (c)(3)fv)  proposes  to  require 
a  written  maintenance  program  for  those 
building  system  components  that 
directly  affect  lAQ  because  failure  to  do 
so  may  result  in  the  degradation  of  LAQ 
in  the  facility.  A  written  maintenance 
program  is  believed  to  be  n€K:essarv 
because  levels  of  H VAC  svstem 
maintanance  vary  dramatically  and 
sometimes  are  deficient  where 
untriiined  personnel  are  designattnl  to 
maintain  very  complex  systems.  The 
following  arc  examples  of  maintenance 
deficitjnin^s  which  have  ht>m  associated 
with  lAQ  problem.^.;  p!ucj:ed  drp.ins  on 
cooling  coil  condensate  drip  p.ans 
resulting  in  microbial  contamination  of 
pan;  ffuled  exhaust  fans  in  underground 
parking  garages  wh-  :h  aiiew  carbon 
monn.xide  to  infiltrate  inio  the  bui'dmg 
ahovf^;  microbial  fuidi'-.i'  of  cooling 
tower  v.ater  from  lack  of  water 
treatmf  nt  with  blocides  resulting  ;;: 
legionellosis  cases,  Lnd  failure  of 
automatic  temperature  contrcd  svste;n 
residtipg  in  ku  k  of  outside  ventilation 

Maittt-nance  of  H\'AC,  f^qiupmnii'..  f  >r 
ex.imps'.'',  may  include  sirrpie 
housekeeping  of  equipment  and  air 
transpcirt  pathways,  h.jbe  and 
adiu'ttn^nt  programs  for  rotating 
m.acl.irery,  and  catastrophic  failu.'-e 
maintenance  to  rrpair/feplace  f-iiled 
equipT.ent.  There  appears  to  ho 
cunt'Msus  rirno;  g  HVAC  maintenance 
perso.mel  th.ll  the  most  successful 
niciiT'tonance  programs  gauged  in  terms 
of  system  performance  .ind  lifi-cycle 
erunoBiics,  ere  proac.;i\'-  rather  than 
re.icti\«e.  Consequently.  0.''JL-\  is 
pri<ni(iting  pn^ventive  maintenance 
pnigralns  for  those  building  sv^fern 
(.ompop.ents  which  affect  LAQ.  ,'\t  a 
miiniinu.m.  tl-.o  mam'rnanc  e  prvjgram 
should  describe  the  e(juipmer,t  to  be 
maintained,  establish  m-iintenance 


procedures  and  frequencji'  of 
performance. 

Paragraph  {c)(3)(vi)  proposes  to 
require  a  checklist  to  guide  periodic 
inspections  of  building  systems.  This 
checklist  should  focus  on  those  building 
system  components  whose  failure, 
degradation,  or  misuse  would  adversely 
impact  indoor  air  quahty.  The  checklist 
shall  include  but  not  be  limited  to 
inspection  of  the  following  components 
and  performance  criteria:  fibrous  liner 
used  for  acoustics  and  insulation  in 
airhandlers  and  ducts  should  be 
inspected  for  erosion  and  moisture; 
smoke-trails  testing  should  be 
performed  to  verify  design 
pressurization  schemes  like  negative 
pressure  smoking  rooms;  ceiling,  floor 
and  wall  surfaces  should  be  examined 
for  signs  of  water  leaks  which  could 
support  and  amplify  microbial 
contamination;  and  outside  air  louvers. 
intake  paths,  dampers,  actuators,  and 
linkages  should  be  checked  for 
obstruction. 

Par.igraph  (c)(5)  propo^t^s  to  require 
the  establishment  of  records  of 
employee  complaints  cf  building- related 
illnesses  as  part  of  the  writte.i  program. 
These  records  are  believp.d  to  be 
necessary  to  expedite  review  and 
evaluatio.n  of  the  system  and  to  support 
implementation  and  operrition  of  an 
adequate  lAQ  program  [Exs.  3-434.  3- 
444b.  3-:.02l. 

Tne  /\gency  believes  tliat  t  ff-^jctivc 
system  operation  and  maintenance  will 
liecessarily  rrly  upon  written 
inf(!rmation  and  records  sik  h  as  those 
relating  to  desipi  fcxp>  clations.  system 
Citjncities.  code  rfqniremnts. 
mnii!!enan':e  activities  ar  it  .syst.uTi 
evaluations.  As  with  othtj!!  OSHA 
rulemal.ir^^s,  the  written  ror.-.pli.iice 
pl.in  is  til  hv  otcPSSfble  to  empkivees. 

Ccinplinncp  Profirii:!:  in.pJcnwntation: 
Paragraph  (d) 

This  piir.ipraph  prop'-s-es  to  require 
that  the  employer  tnke  ceitckin  actions  to 
m)in;<iin  acceptable  i.-sdoorair  quality. 
These  a- lions  primarily  addr»iss  means 
that  OSHA  believes  necepsarv  to  achieve 
contin  jed  adefjuute  and  proper 
functioning  of  building  systems  [Exs.  3- 
10.  3-17.  3-26.  3-'i8.  3-41.  3-55,  3-56, 
3-t,l.  3-85,  3-329,  3-3r.4.  3-112,3-415. 
3-J34.  3-136.  3~444A,  3-479.  3-^96.  3- 
500. 3-501,  3-502. 3-505,  3-507.  3-529, 
3-53  Ij. 

L'a.'-ag.'-aph  (d){;)  proposes  to  require 
thct  employers  maintain  and  0))erate  tne 
HV.AC  s>stem  to  provide  at  least  the 
minimum  outdoor  air  ventilation  rate. 
based  on  actual  oc<:upancy.  required  hv 
tl<>?  applicable  building  code, 
mr-clianical  code,  or  ventilation  code  in 
c'U'i([  at  the  tixne  the  facility  was 
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constructed,  renovated,  or  remodelled, 
whichever  was  most  recent  [Ex.  3-18]. 
Paragraph  (d)(2)  proposes  to  require 
e.Tiployers  to  conduct  building  system 
inspection  and  necessary  maintenance 
activities  as  often  as  necessary  to  reduce 
the  likelihood  of  indoor  air  quality 
problems  related  to  the  building  systems 
[Ex.  3-26].  Further  requirements  under 
paragraph  (d)  are:  Assure  that  the  KJAC 
system  is  operable  during  all  work 
shifts,  (d){3)  [Exs.  3-56,  3-226,  3-347, 
3-430],  implement  the  use  of  general  or 
locil  ventilation  where  m.air.ter.ance 
activities  may  result  in  hazardous 
cl'.cmical  or  parliculate  exposures  in 
other  areas  of  the  buiidir.g,  (d)(4)  [Exs. 
3-347,  3-50:;'.  ir.ai.^tain  relative 
hurr.idity  belc-.v  6G%  in  buildirr.s  with 
mechiiinicai  cooiint:  systems,  (o.;(5)  [Exs. 
3-34.  3-ei,  3-5C3B;.'d\.r;ng  r,-e:.lar 
maintenance,  as  desci'ibed  in 
£..:;p>ir^iV.-.ph  f.i)i  1),  ir.fchsur?^  c&rbon 
d;o,\:de  levels.  When  t.'if  y  excrc d  800 
ppm,  ciieck  to  make  sure  the  HV  -'iC 
system  is  operating  as  it  should  and 
correct  dv.'icioncit.s  if  necessary,  (ri;(f5) 
[Exs.  S-IO,  3-34,  3-214!;  assu.-^  XhnX 
buii.-'ings  vvi'.hoLl  n.echauicci 
vt'ntilulion  arc  mi^Jntai.nod  so  that 


wlndG'.vs,  dt^.r-j.  vi-.'its,  ttc  ,  desl^.ieii 


or 


used  for  natural  vt-ntilfiticn  are  in 
op'^rrib'e  condition.  ( .i;{7),  a.-sure  ihjt 
mechanical  et\'  ip.i.pnt  rooms  and  s.oy 
non-djctt-d  air  pIo:ra:r.s  or  chnses  ar^ 
mair.tcinvd  in  a  c'oan  condition,  free  of 
hai'ardous  sL,bstanr>>,  aiid  asbK-stos,  if 
friab'o,  is  enr2p«i  lati'd  or  rt:ncvi-d  zo 
th.-.t  it  dors  rot  enter  the  air  distribution 
system,  fdlifl)  .Exs.  j-2>).  3-500];  assiirs 
th-^.t  ifitpf'Ctio.-.';  aiiii  maintcna.-ice  of  the 
HVAC  system  arc-  pe:fo7nic»d  by  or 
u.ider  the  direction  oTthe  designated 
person.  (di(:li  [Ex.  3-29];  establish  a 
ncord  of  HV.-\C  svstrm  inspections  and 
maintenance.  (d](10)  [Ex.  3-26|:  assure 
that  empIoytH's  performing  work  on 
HVAC  i '.  "^t-^nis  a.-e  provided  with  and 
use  apprcpridts  personal  protective 
equipment,  (d){ll)  [Ex.  3-56];  evaluate 
the  need  to  perform  alterations  of  the 
liVAC  system  in  response  to  employee 
reports  of  building-related  illness, 
(d)(12);  and  take  such  remedial 
meas'ores  as  the  evaluation  shows  to  be 
necessary,  (d)(13). 

OSHA  believes  that  implementation 
of  each  of  the  actions  prescribed  in  this 
profKJsed  paragraph  are  integral 
elements  in  the  indoor  air  quality 
program.  Provisions  which  address 
inspection,  maintenance,  alteration,  and 
operation  of  building  systems  are 
believed  to  be  essential  to  ensure 
successful  functioning  of  system 
functioning. 

Paragraph  (d)(1)  proposes  to  require 
that  employers  operate  and  maintain  the 
HVAC  system  to  provide  at  least  the 


minimum  outside  air  ventilation  rate. 
Available  evidence  in  the  hterature 
supports  this  requirement.  The 
literature  which  supports  the  case  for 
ventilation  with  outside  air  falls  into 
two  categories.  One  category  includes 
case  studies  which  are  generated  when 
lAQ  complaints  require  on-site 
responses  and  the  investigators  report 
their  findings  thjxiugh  L^Q  forums 
sponsored  by  professional  organizations 
like  the  American  Society  of  Heating, 
Refiig'^rating  and  AirConditioning 
Engineers,  Inc.  and  the  American 
Industrial  Hygiene  Asscxialion.  These 
studies  report  that  the  l-.^k  of  outside 
vcntildUon  air  resuUinp  from 
operational  or  mainteniu,cf?  deficiencies 
a>  cce  of  the  causes  of  L\Q  complaints. 
McJiy  of  the  studies  include  ahatemrnt 
lerommeiidations  to  ventilate  with 
outride  air  as  feasible  per  the  origin  d 
de-iign  intent.  The  second  category 
includes  re;^carch  proiects  vvhiiJi  also 
s.;pport  the  case  fjr  vei-tilating 
buildings  with  at  least  t!ie 
roennmcr.dod  minimum  of  outside  air. 
Kei'arch  in  die  aioas  of  ventilation 
ef;"ici-;ncy,  tracer  gas  analysis,  dilution/ 
removal  of  intprnally  gtr.t  rated 
contarninants,  and  rnvir^nnicr.tal 
p":rei5!ions  mostly  £upj  :.i  this 
CC'l'rrLtion. 

Ail  ihree  najor  buildi.-i  ^  coJi.'»s  in  the 
United  Stitos  vvhirii  .ire  i.i,Gd  in  the 
d^^f'£"i  of  nc-v  aiid  rctrof  tted  facilities 
mar.'lote  mi.Mnium  out.-.id;  air 
ventilatioii  rates  in  mechanicaily- 
vcr.tilated  bui'din^s.  These  three  cqu9 
bodi<-:  inc  lude  the  Building  Offlriais 
a.nd  Cod-T  .^dniinistrators  International, 
Inc.  Il-'OCA).  the  Intemafior.al 
Con.^ertnce  of  Building  Officials  (ICDO), 
and  the  So'ithi'm  Building  Code 
Congress  J.iternational.  Inc.  (SBCCI).  Per 
Section  102  of  the  1991  U'liform 
Building  Code  as  promu!f:..:-'d  by  the 
ICBO,  Lhe  purpose  of  the  building  code 
is  "to  oiftT  minimum  standards  to 
safeguard  life  or  limb,  health,  property 
and  public  welfare  by  regulating  and 
controlling  the  design,  construction, 
quality  of  materials,  use  and  occupancy 
*   *   •".  Clearly,  there  is  a  significant 
commitment  of  resources  by  these  code 
bodies  to  offer  design  guidance  through 
the  building  codes  to  designers  to  insure 
that  a  facility  is  capable  of  delivering  a 
minimum  amount  of  outside  air  to  its' 
occupants.  This  concept  is  supported  by 
the  efforts  of  plan  reviewers  and 
building  inspectors  in  local 
governmental  jurisdictions  throughout 
the  United  States  who  ensure  that 
facilities  are  constructed  per  the 
building  codes.  Considering  the  up-front 
efforts  of  these  code  officials,  designers, 
and  construction  teams,  it  is  reasonable 


from  a  standpoint  of  continuity,  to 
require  that  buildings  be  operated  and 
maintained  to  the  same  design  intent. 

This  provision  is  not  meant  to  require 
rebuilding  or  retrofitting  HVAC  systems 
in  response  to  minor  work.  For  example, 
such  steps  would  not  be  required  for 
any  renovation  work  that  does  not 
modify  the  building's  configuration  or 
the  conditions  that  would  be  affected  by 
the  building  code  applicable  at  the  time 
the  system  was  installed  or  last 
modified. 

As  part  of  maintenance,  there  should 
be  a  predictive  element  which 
periodically  checks  the  HVAC  sytcm  to 
e\  uluate  conformance  with  paragraph 
(tt).  This  chf\:k  should  ccnform  with  the 
proposals  of  pars-raph  (d)(2)  which 
requires  an  in";pfction  a.nd  mainten.^nce 
of  tr.e  buildi.-r;  systems.  This  periodic 
vii-ual  inspectiu'i  is  focused  I  y  the 
checklist  outlined  in  paragraph  (c).r:.id 
targets  those  coinponents  thi:t  dirrt  «Iy 
impact  indo:^,r  air  quality.  In  die  f'^Id'of 
occupational  safety  a.id  health  as 
practiced  by  int'ustrial  hygienisls.  it  is 
cc.m:;t(,n  practice'  to  porfcrm  w^lk- 
arnur.d  inspectio.is.  On  Lhe  olht^r  hz:  '. 
t:"^  KV.\C  industry  oP.fn  relies  h-^avity 
on  remote  sensing  to  charactrriz'! 
s>.sioin  perforr.iance.  Tlnrvfrre.  th'S 
r.^-jui'pd  visual  inspection  will  h.  I,i 
i  icn'ify  those  dt  r.cip';cies  that  wcdl 
oth  :rv,ii-e  bt;  misled,  such  as  micavbial 
cnr/.fimination  i.-i  c-ealing  coil 
ccnd'-.nsate  drin  pi?ns. 

Fiiragraph  [d]'.  5*  re-quires  that  th? 
f.icility  HVAC  system  ;s  operating 
durii'^  a'l  woiVjiu.'tv.  The  emplovcr 
ir;ii«;t  provide  the  r-iinimum  cut-^ide 
ventilation  r  jte  for  contaminant  d'!.j'Jon 
ard  r>"m.>'.al  v/hor.e".  cr'he  tuil  ii:  c  is 
o'.r  :pied  .'.r.d  UM^d.  0'>H.\  unden-:  .nds 
l):it  the  m:n:,";um  ouSide  air 
vtT. dilation  rat-,  may  in  practice  ci  '.v  tie 
provided  whnn  the  buiUling  is  fully 
occupied  or  utilized.  It  is  not 
unco.mmon  for  office  buildings  to  ?>e 
occupied  from  6  a.m.  to  7  p.m.  to 
accommodate  flexible  work  schedules 
but  the  HVAC  system  may  only  be  in 
operation  from  8  a.m.  to  5  p.m.  to 
conser\e  energy.  The  technical  rationale 
for  this  strategy  is  typically  based  on  the 
recommendations  of  the  American 
Society  of  Heating.  Refrigerating  and 
Air-Condi tioning  Elngineers,  Inc. 
(ASHRAE)  in  their  Standard  62-1989 
titled  "Ventilation  for  Acceptable 
Indoor  Air  Quality".  Section  6.1.3.4  and 
Appendix  "G"  of  ASHRAE  Standard 
62-1989  [Ex.  4-333]  offers  a  rationale 
for  the  lead/lag  operation  of  ventilation 
systems  to  accommodate  transient 
occupancy.  The  basis  for  the  rationale  is 
that  there  is  capacity  in  air  to  dilute 
contaminants  if  the  space  has  been 
previously  unoccupied  for  several 
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hours.  This  strategy,  however,  applies 
only  to  ocxupant  generated 
contaminants  like  carbon  dioxide  and 
odors.  Housekeeping  cleaning  agents  or 
pesticides  are  typical  of  contaminants 
that  may  be  released  which  could  not  be 
absorbed  by  a  non-ventilated  space. 
Consequently,  other  contaminants  must 
be  diluted/removed  by  the  ventilation 
system  whenever  the  building  is 
occupied.  In  addition,  it  is  recognized 
that  certain  automatic  temperature 
control  strategies  can  also  prevent  a 
facility  from  receiving  the  minimum 
outside  air  ventilation  rate.  The  obvious 
example  is  the  early  morning  warm-up 
cycle  wherein  the  outside  air  dampers 
are  kept  shut  in  the  morning  until  the 
space  temperature  recovers  from  the 
setback  temperature  of  the  night  before. 
These  energy  conservation  and 
temperature  control  strategies  must  not 
interfere  with  providing  minimum 
outside  air  ventilation  when  the 
building  is  occupied. 

Paragraph  {d)(4)  proposes  to  require 
the  employer  to  utilize  general  or  local 
exhaust  ventilation,  as  provided  by  the 
existing  HVAC  system  or  auxiliary 
systems,  to  minimize  the  hazards 
associated  with  maintenance  or 
housekeeping  activities.  The  literature 
reports  lAQ/BRI  episodes  that  were 
initiated  with  activities  like  painting, 
carpet  cleaning  and  floor  resurfacing.  If 
these  activities  occur  during 
unoccupied  periods  then  chemical 
vapors  from  paints  and  adhesives  and 
excessive  moisture  from  carpet  cleaning 
may  be  diluted  and  removed  by  the 
outside  air  ventilation  function  of  the 
HVAC  system.  During  occupied  periods, 
efforts  should  be  made  to  restrict 
transportation  of  hazardous 
contaminants  from  these  activities 
throughout  the  facility  by  the  HVAC  air 
distribution  system. 

Paragraph  (d)(5)  proposes  to  require 
the  employer  to  maintain  occupied 
space  relative  humidities  below  60%  in 
buildings  with  mechanical  cooling 
systems.  Moisture  in  a  building  may 
support  and  amplify  microbial 
contamination  with  potential  for 
aerosolization.  Both  the  American 
Society  of  Heating,  Refrigerating  and 
Air-Conditioning  Engineers,  Inc. 
(ASHRAE)  in  their  Standard  62-1989 
titled  "Ventilation  for  Acceptable 
Indoor  Air  Quality",  section  5.11  [Ex.  4- 
333)  and  the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  in  their  1989  "Guidelines  for 
the  Assessment  of  Bioaerosols  in  the 
Indoor  Environment"  [Ex.  3-61] 
recommend  that  relative  humidity  in 
the  occupied  space  be  maintained  below 
60%. 


OSHA  is  inviting  comments  on 
whether  a  relative  humidity  of  60%  is 
the  appropriate  upper  limit  to  inhibit 
microbial  growth  or  if  a  higher  limit  is 
appropriate.  In  addition,  OSHA  would 
lika  comment  on  whether  there  should 
be  t  lower  level  of  relative  humidity  as 
recommended  by  ASHRAE  and  ACGIH 
to  reduce  irritation  effects  due  to  low 
relative  humidity.  And  finally,  OSHA 
would  like  additional  comment  on 
whether  it  is  feasible  in  hot  and  humid 
climates  to  achieve  relative  humidities 
of  80%  or  less. 

Paragraph  (d)(6)  proposes  to  requfre 
the  employer  to  monitor  for  carbon 
dioxide  (CO2)  in  the  occupied  space  as 
part  of  maintenance  or  employee 
complaint  investigations.  When  the 
concentration  exceeds  800  ppm,  the 
employer  would  be  required  to  check 
the  operation  of  the  HVAC  system.  CO2 
is  frequently  used  as  a  gross  sturogate 
indicator  of  indoor  air  quality.  Ideally, 
by  knowing  the  rate  of  accimiulation  of 
COj  in  the  space  and  the  rate  of 
generation  of  CO2  by  respiring 
occupants  in  the  space,  it  would  be 
possible  to  predict  the  rate  of  removal 
of  CO2  from  the  space  by  the  HVAC 
system.  Because  buildings  have  average 
occupant  densities  to  generate  CO2,  the 
concentration  is  an  indicator  of  the 
HVAC  system's  ability  to  dilute  and 
remove  occup.ant  generated 
contaminants  like  CO2,  water  vapor,  and 
odors  (human  bioeffluents).  However, 
the  CO2  concentration  and  the 
associated  outside  air  ventilation  rate 
offers  no  confidence  as  to  the  adequacy 
of  dilution  and  removal  of  other 
contaminants  released  in  the  space.  If 
the  outside  air  ventilation  rate  is 
insufficient  to  dilute  and  remove  CO2, 
then  it  can  be  assumed  that  other 
contaminant  concentrations  will  also  be 
elevated.  The  literature  reports  that  CO2 
concentrations  in  the  space  under  800 
ppm  will  minimize  health-related 
complaints  [Exs.  3-34A,  4-331). 

Paragraph  (d)(8)  proposes  to  require 
the  employer  to  restrict  the  presence  of 
hazardous  substances  in  air  distribution 
systems.  The  HVAC  air  distribution 
system  itself  should  not  be  the  source  of 
hazardous  contaminants  due  to  its' 
critical  nature  as  a  potential  pathway  to 
building  occupants.  Enclosed  ducts  are 
typically  not  used  to  store  hazardous 
substances  but  non-ducted  air  transport 
pathways  such  as  area-ways,  plenums, 
chases,  corridors,  and  mechanical  rooms 
serving  as  retiim  air  plenums  are 
sometimes  used  for  storage.  If  these  air 
transport  pathways  are  used  for  storage, 
then  the  employer  must  be  especially 
careful  to  make  sure  that  no  spillage  or 
leakage  of  hazardous  substances  occurs. 


This  will  insuire  that  the  pathways  are 
kept  free  of  hazardous  substances. 

Paragraph  (d)(ll)  proposes  to  require 
that  employees  working  on  building 
systems  are  provided  with  and  use 
personal  protective  equipment  (PPE)  as 
required  by  other  OSHA  standards 
including:  29  CFR  1926,  Subpart  E, 
Personal  Protective  and  Life  Saving 
Equipment;  29  CFR  1926.52. 
Occupational  Noise  Exposure;  29  CFP 
1910,  Subpart  I,  Personal  Protective 
Equipment;  and  29  CFR  1910.95 
Occupational  Noise  Exposure. 

OSHA  is  aware,  through  its 
experience  and  through  the  literature 
and  submissions  to  the  docket,  that 
HVAC  Operations  and  Maintenance 
(O&M)  personnel  may  often  receive 
minimal  training  regarding  existing 
relevant  OSHA  regulations  and  the 
hazards  that  they  are  exposed  to  in  the 
performance  of  their  duties.  Sometimes, 
facilities  are  not  viewed  as  industrial 
workplaces  by  either  the  management  or 
employees.  However,  the  hazards  do 
exist  and  therefore  compliance  with 
existing  regulations  is  necessary  to 
protect  the  health  and  safety  of  O&M 
employees.  Respirators  may  not 
normally  be  used  in  this  industry  due  to 
the  perceived  lack  of  a  substance- 
specific  hazard.  But  situations  may 
occur,  for  instance,  such  as  chemical  or 
microbial  contamination,  that  would 
require  compliance  with  1910.134. 

•Other  provisions  of  this  section 
require;  that  buildings  without 
mechanical  ventilation  be  operated  and 
maintained  to  provide  natural 
ventilation;  that  inspections  and 
maintenance  of  building  systems  be 
performed  by  or  under  the  supervision 
of  the  designated  person;  that  the 
employer  establish  a  written  record  of 
building  system  inspections  and 
maintenance  required  under  this 
section;  that  the  employer  evaluate  the 
need  to  perform  modifications  to  the 
building  systems  to  meet  the  minimum 
requirements  specified  in  paragraph  (d) 
of  this  section  in  response  to  employee 
complaints  of  building-related  illnesses. 

Controls  for  Specific  Contaminant 
Sources:  Paragraph  (e) 

This  paragraph  proposes  to  require 
employers  to  take  specific  protective 
measures  to  control  employee  exposure 
to  specific  agents  such  as  tobacco  smoke 
[Exs.  3-7,  3-10,  3-«5,  3-291.  3-305.  3- 
409,  3-449,  3-496,  3-505B1,  outdoor 
pollutants  [Ex.  3-496,  3-500,  3-502,  3- 
505],  contaminant  emissions  from  local 
indoor  sources  [Exs.  3-10,  3-17,  3-26, 
3-38.  3—412],  microbial  contaminants 
(Exs.  3-10,  3-26,  3-61,  3-496,  3-500,  3- 
502,  3-505,  3-506],  hazardous 
chemicals  including  cleaning  and 
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maintenance  chemicals  and  pesticides 
1E\S.  3-56,  3-436,  3-496.  3-500,  3-505]. 

With  respect  to  tobacco  smoke  in 
workplaces  where  smoking  is  not 
prohibited,  paragraph  (e)(1)  proposes  to 
roquire  the  estabUshment  of  designated 
smoking  areas.  Such  areas  must  be 
enclosed  and  exhausted  directly  to  the 
outside,  and  maintaiued  under  negative 
pressure  sufficient  to  contain  tobacco 
smoke  within  the  designated  area. 
Smoking  is  net  permitted  during 
cleaning  and  maintenance  work  in  these 
designated  smoking  areas.  Moreover, 
although  cleaning  and  maintenance  are 
speciGed  in  this  paragraph,  it  is  OSHA's 
mtflnt  that  no  woik  of  any  kind  shall  be 
L-erfcrmed  in  a  desienated  smoking  area 
uhen  smoking  is  taking  place. 
Designated  smoking  areas  muFt  be  areas 
.vhere  employees  do  not  have  to  enter 
in  the  performance  of  normal  work 
activities.  Signs  must  also  be  posted  at 
cJesignated  smoking  areas.  Signs  mast  be 
I'Osftd  to  inform  anyone  entering  the 
Luilding  Lhat  smoking  is  restricted  to 
designated  areas.  Fmally,  smoking 
within  designated  sreas  is  not  permitted 
during  any  time  that  the  exhaust 
ventilation  system  servicing  that  area  is 
not  operating  properly. 

The  proj-csed  provisions  u."der 
pirggr.-ph  (f>)(l)  addressing  control  of 
twbacco  smoke  are  in'cnded  to  ensure 
that  employees  outside  of  the 
designated  smoking  area  v\-ill  not  be 
exposed  to  ETS.  The  Agency  anticipates 
that  the  provisions  as  proposed  will 
jccoraplish  that  goal.  Enclosing 
smoking  areas,  exhaustirg  them  to  the 
outside,  m.aintaining  them  under 
negative  pressure,  and  prohibiting 
smoking  in  designated  areas  even  when 
the  exhaust  system  is  inoperable  are 
bphoved  to  be  necessary  and  sufficient 
to  prevent  tobacco  smoke  from 
migrating  to  other  areas  pf  the  building. 

The  designated  smoking  area  must  be 
under  negative  pressure  compared  to  all 
surrounding  spaces  including  adjoining 
rooms,  corridors,  plenums  and  chases. 
Negative  pressure  is  achieved  by 
exl.austluK  more  air  from  the  space  than 
is  supplied  to  the  space. 

Transfer  air  must  enter  the  designated 
smoking  room  to  make-up  the 
volumetric  Cowrate  differential  between 
supply  and  exhaust  air.  It  may  be 
necessary  to  provide  a  tight 
architectural  enclosure  so  as  to  achieve 
negative  pressure  and  containment. 
I^eakage  through  a  lay-in  ceiling  tile 
system  may  occur  if  there  is  a  return  air 
plenum  above  it.  Negative  pressure  will 
induce  airflow  into  the  room  through 
the  entrance  door  undercut. 
Containment  may  be  checked  by  using 
smoke-trails  at  the  door  undercut  to 
verify  direction  of  airflow. 


Contam.inated  exhaust  air  from  a 
designated  smoking  room  must  be 
transported  to  the  outside  through 
exhaust  ducts  under  negative  pressure 
to  avoid  duct  leakage  into  nonsmoking 
areas  thai  the  duct  passes  through. 

The  provisions  regarding  posting  of 
signs  are  intended  to  prevent 
inadvertent  enlxy  into  smoking  areas, 
and  inadvertent  smoking  in  areas  other 
than  designated  smoking  areas.  To 
prevent  involuntpjy  e.xposure, 
designated  smoking  areas  cannot  be 
£JCds  where  err.ployees  perform  normal 
work  activities.  For  the  same  reason, 
smoking  i*  not  permitted  in  smoking 
areas  daring  pt^rfumiance  of  work 
activities  such  as  ck-aning  and 
maintenance  of  the  designated  smokir.g 
area. 

This  provifio-i  will  have  special 
impact  on  establishments  such  as  bars 
and  rt'stau-i-ants.  OSHA  invites 
comni'^nrs  oa  f.asibility  considerations 
relative  to  s^ch  establisliments  and 
suggestions  L-:  alternative  wa>-s  to 
assure  that  ntn:>ir.oking  workers  will 
not  be  exposed  to  tobacco  smoke  thers'. 

Proposed  par^^iaph  (e)(2)  establishes 
requirements  dcalirig  with  outdoor  air 
pollutants  anvi  contaminants  emitted 
locally  within  workspaces.  This 
paragraph  proposes  to  require  the 
employer  to  iTplemcnt  measiires  to 
restrict  the  entrv  of  outdoor  air 
pollutants  into  the  building  and  to 
control  local  indoor  sources  of  air 
contam.inant  emissions  by  employing 
other  control  measures  like  substitution 
or  lotal  Suurce  capture  exhaust 
ventilation. 

Proposed  paragraph  (e)(3)  proposes  to 
require  the  control  of  microbial 
contamination  by  routinely  inspecling 
for  and  repairing  water  leaks  that  can 
promote  growth  of  biologic  agents,  by 
promptly  drying,  replacing,  removing, 
or  cleaning  damp  or  wet  materials;  and 
by  taking  measures  to  remove  visible 
microbial  contamination  in  ductwork, 
humidifiers,  other  HVAC  system 
components,  or  on  other  building 
surfaces. 

Proposed  paragraph  (e)(4)  addresses 
the  use  of  cleaning  and  maintenance 
chemicals,  pesticides  and  other 
hazardous  chemicals.  Pesticides  must  be 
used  according  to  manufacturers' 
recommendations,  and  where  chemicals 
are  to  be  used,  employees  in  those  areas 
affected  are  to  be  inforraed,  at  least 
within  24  hours  prior  to  use,  of  the  type 
of  chemical  to  be  applied. 

The  provisions  proposed  under  (e)(2) 
are  intended  to  ensure  that  indoor  air 
quality  is  not  degraded  as  a  result  of 
entry  of  outdoor  contaminants,  such  as 
vehicle  exhaust,  or  by  circulation  of 
contaminants  generated  nithin  the 


building.  The  Agency  believes  that, 
where  necessary,  entry  of  outdoor  tlr 
pollutants  can  be  restricted  by 
eliminating  or  repositioning  entry 
points  into  the  building. 

Indoor  local  contan-.inant  emissions 
can  be  minimized  where  necessary, 
through  appUcation  of  control  measures 
siich  as  source  substitution  and 
engineering  controls  t!.2t  may  include 
local  source  capture  exhaust  ventilation. 
Collection  of  re  ntaniinants  at  Lheir 
soiree  of  emission  tLrr.'L'^h  engineering 
controls  is  an  accepted  baric  principle 
of  industrial  hygieue  Equipment  and 
processes  which  ar'^  located  or  take 
place  in  areas  thct  may  l"ad  to 
cor.'imination  cf  c.h-r  r..'^as?,hould  be 
provided  with  enginerrir.;;  controls, 
whfre  necessp.iy  ti^.d  feasible. 

The  pro%ibi;.rjs  propo-ed  in  paragraph 
(.r)v3)  are  intti.dcd  to  limit  the 
opportunity  Tr  mici^'biological 
crintaminat.i -1  pf  building  systems  and 
structures.  AJthouch  individual 
microbes  a.'e  not  vis.b:e  to  the  naked 
eye.  coloni-j  i  f  microb'-^s  are.  Moisture 
can  lead  to  n-icrobioh  {;!ca1  growth  in 
i^d^^or  spact :.  w.lhm  iiW.C  systems,  or 
within  buiiti.^g  struc'ures,  and  thus  to 
a  \  arioty  of  ii.-inmcr.tci  health  efTects. 
The  employer  ihtrefore.  is  required  to 
take  preventive  and  ccrrHitive  actions  to 
minimize  microbiologiral  growth. 
Preventive  an. on  inc;u'^es  routine 
inspection  fcr  bioloj::cai  g-owth.  with 
nequired  corrertive  actions  such  as 
repairing  water  leaks,  d.-v  ing.  replacing, 
or  cleaning  wrt  materials,  and  removal  . 
of  visible  micri'biologica!  growth  (Exs. 
3-61.3-502). 

The  provisions  propo-^d  in  paragraph 
(p}(4)  are  intended  to  restrict  indoor- 
exposure  to  hazardous  substances  such 
as  pesticides  und  chemicals  used  for 
cleaning  and  maintenance  purposes. 
The  Agency  L«eheves  that  proper  use  of 
such  substances  is  important  to  limit 
incidental  exposures  to  those 
performing  cleaning  and  maintenance  as 
well  as  to  other  employees  who  might 
b<!  incidentally  exposed.  Manufacturers 
recommendations  for  use  of  these 
products  often  address  aspects  of 
ventilation,  employee  protection, 
occupancy  limitations,  and  other 
protective  measures.  Thus,  the  Agency 
has  proposed  to  roquire  that  chemicals 
covered  under  this  paragraph  must  be 
used  in  accordance  with  manufacturer's 
recommendations.  To  further  limit  the 
potential  for  incidental  exposures  to 
these  chemicals  the  standard  proposes 
to  require  that  employees  in  areas  to  be 
treatwi  by  such  chemicals  are  to  be 
notified  within  at  least  24  hours  prior  to 
their  application. 
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Air  Quality  During  Renovation  and 
Remodeling:  Paragraph  (f) 

Paragraph  (f)(1)  proposes  to  require 
implementation  of  specific  procedures 
to  minimize  degradation  of  air  quality 
during  renovation  and  remodeling 
activities  (Exs.  3-26,  3-38.  3^448). 

Paragraph  (f)(2)  proposes  to  require 
development  and  implementation  of  a 
work  plan  to  restrict  entry  of  air 
contaminants  into  other  work  areas 
diuing  remodeling,  renovation,  and 
similar  activities  (Ex.  3-444b).  Where 
appropriate,  elements  of  the  workplan 
to  be  considered  are  requirements  of 
this  standard,  implementation  of  means 
to  assure  that  HVAC  systems  continue 
to  function  effectively  during 
remodeling  and  renovation  activities, 
isolation  or  containment  of  work  areas 
and  appropriate  negative  pressure 
containment,  air  contaminant 
suppression  controls  or  auxiliary  air 
filtration,  and  controls  to  prevent  air 
contaminant  entry  into  HVAC  systems. 
Finally,  paragraph  (e)(3),  proposes  to 
require  24  hour  advance  notification  of 
employees,  or  promptly  in  emergency 
situations,  of  work  to  be  performed  on 
the  building  that  may  introduce  air 
contaminants  into  their  work  area.  Such 
notification  must  include  anticipated 
adverse  impacts  on  indoor  air  quality  or 
workplace  conditions. 

The  provisions  under  proposed 
paragraphs  (f)(1)  and  (f)(2)  are  intended 
to  ensure  that  renovation,  remodeling 
and  similar  activities  are  performed  in 
a  manner  that  will  reduce  the  potential 
for  air  contaminants  generated  during 
those  activities  from  entering  other  areas 
of  the  building.  Such  activities  which 
may  involve  demolition,  sanding, 
surface  reHnishing.  component  removal 
and  replacement,  etc.  can  result  in 
hazardous  substance  emission  from 
solvents,  paints,  carpets,  etc.  and  can 
also  produce  high  levels  of  particulate 
contamination.  To  control  such 
emissions,  the  standard  proposes  to 
require  employers  to  develop  a 
workplan  for  the  implementation  of 
appropriate  work  procedures  and 
controls  such  as  exhaust  ventilation, 
isolation,  containment,  or  use  of  wet 
methods  during  renovation  and 
remodeling  activities. 

Finally,  paragraph  (f)(3)  proposes  to 
require  notification  of  employees  in  the 
vicinity  of  renovation  and  remodeling 
activities  who  may  be  subject  to 
incidental  exposure  to  emissions 
produced  during  such  activities  (Ex.  3- 
444B).  This  notification  must  also 
apprise  affected  employees  of  the 
potential  adverse  impact  on  air  quality. 
Informing  employees  of  potential 
workplace  hazards  is  felt  by  the  Agency 


to  be  imperative  for  the  success  of  any 
safety  and  health  program.  OSHA 
believes  that  employees  can  do  much  to 
protect  themselves  if  they  are  informed 
of  the  nature  of  the  hazards  to  which 
they  are  exposed. 

Employee  Information  and  Training: 
Paragraph  (g) 

Paragraph  (g)  proposes  to  require 
employers  to  provide  special  training 
for  workers  involved  in  maintenance 
activities  and  those  involved  in  HVAC 
system  operations,  and  to  provide 
certain  pertinent  information  to  all 
employees. 

Paragraph  (g)(1)  proposes  to  require 
that  maintenance  and  HVAC  operations 
persoBinel  be  trained  in  the  use  of 
personal  protective  equipment  (PPE) 
required  to  be  worn;  training  on  how  to 
maintain  adequate  ventilation  of 
exhanst  fumes  during  building  cleaning 
and  maintenance;  and  training  of 
maintenance  personnel  on  how  to 
minimize  adverse  effects  on  indoor  air 
quality  during  the  use  and  disposal  of 
chemicals  and  other  agents  [Exs.  3-26, 
3-38,  3-41,  3-347,  3-^15,  3^34,  3-440, 
3-444B,  3-500.  3-502). 

Paragraph  (g)(2)  proposes  to  require 
that  all  employees  shall  be  informed  of 
the  contents  of  the  standard  and  its 
appendices,  signs  and  symptoms 
associated  with  building-related  illness, 
and  the  requirement  under  proposed 
subparagraphs  (d)(12)  and  (d)(13)  which 
directs  the  employer  to  evaluate  the 
effectiveness  of  the  building  systems,  if 
necessary,  upon  receipt  of  complaints 
from  employees  of  building-related 
illness  [Exs.  3-38,  3-347,  3^12,  3-415, 
3^34,  3^448.  3-500,  3-529].  The 
information  proposed  to  be  provided 
under  this  subpsiragraph  need  not  be 
conveyed  to  employees  through  formal 
training  sessions  or  courses.  Informing 
employees  can  be  accomplished,  for 
example,  through  written  means  such  as 
fact  sheets,  memos,  or  posted  bulletins. 
OSHA  will  provide  in  a  non-mandatory 
appendix  to  the  final  rule  an  example 
illustrating  what  information  is  to  be 
provided  to  employees. 

Paragraph  (g)(3)  proposes  to  require 
that  the  employer  make  training 
materials  developed  under  these 
provisions,  including  the  standard  and 
its  appendices,  available  for  inspection 
and  copying  by  employees,  designated 
employee  representatives,  the  Director, 
and  the  Assistant  Secretary. 

Training  and  information 
requirements  are  routine  components  of 
OSHA  health  standards.  The  inclusion 
of  training  and  information 
requirements  reflects  the  Agency's 
conviction,  as  noted  above,  that 
informed  employees  are  essential  to  the 


operation  of  any  effective  health 
program.  OSHA  believes  that  informing 
and  training  employees  about  the 
hazards  to  which  they  are  exposed  will 
contribute  substantially  to  reducing  the 
incidence  of  diseases  caused  by 
workplace  conditions.  Further,  as  noted 
earlier,  it  has  been  OSHA's  experience 
that  unacceptable  indoor  air  quality  is 
often  the  result  of  deficiencies  in 
implementing  effective  HVAC  system 
operation  and  maintenance  programs. 
The  Agency  believes  that  specialized 
training  of  workers  performing  those 
activities  is.  therefore,  necessary  to 
ensure  successful  performance  of  their 
jobs. 

Recordkeeping:  Paragraph  (h) 

Paragraph  (h)  proposes  to  require  that 
employers  maintain  records  of:  All 
written  information  regarding  the  lAQ 
compliance  program  required  to  be 
established  under  paragraph  (c); 
inspection  and  maintenance  records 
required  to  be  established  under 
paragraph  (d)  [Ex.  3-26],  which  must 
include  the  specific  remedial  or 
maintenance  actions  taken,  the  name 
and  affiliation  of  the  individual 
performing  the  work,  and  the  date  of  the 
inspection  or  maintenance  activity;  and 
records  of  employee  complaints  of 
building-related  illness  required  to  be 
established  under  paragraph  (c)(5)  of 
this  section  [Ex.  3-502]. 

Paragraph  (h)  also  proposes  to  require 
the  employer  to  retain  these  for  at  least 
the  previous  three  years  [Ex.  3-502). 
except  that  operation,  maintenance, 
inspection,  and  compliance  program 
records  need  not  be  retained  for  three 
years  if  rendered  obsolete  by  the 
establishment  and  replacement  of  more 
recent  records,  or  rendered  irrelevant 
due  to  HVAC  system  replacement  or 
redesign.  The  records  required  to  be 
maintained  by  the  employer  are  to  be 
made  available  to  employees  and  their 
designated  representative  and  the 
Assistant  Secretary  for  examination  and 
copyinE. 

Finally,  paragraph  (h)(6)  proposes  to 
require  that  whenever  the  employer 
ceases  to  do  business  records  that  are 
required  to  be  maintained  by  the 
employer  are  to  be  provided  to  and 
retained  by  the  successor  employer  [Ex. 
3-4408]. 

Section  8  (c)  of  the  Act  authorizes 
OSHA  to  require  employers  to  make, 
keep,  and  preserve,  and  make  available 
to  the  Secretary  or  the  Director  records 
regarding  their  activities  as  prescribed 
by  regulation  as  appropriate  and 
necessary  for  the  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  ilhiesses.  As  noted  earlier, 
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the  Agency  believes  that  development  of 
written  compliance  plans  are  essential 
to  implementation  of  a  successful  lAQ 
program.  The  written  compliance 
program,  inspection  and  maintenance 
records,  and  operator  and  maintenance 
schedules  which  are  required  to  be 
established  under  the  proposal,  are 
required  to  be  retained  under  this 
paragraph.  This  information  essentially 
documents  the  desired  performance 
levels  of  HVAC  systems,  and  the 
measures  necessary  to  maintain  those 
levels  of  performance,  as  well  as  other 
measures  which  should  be  followed  to 
ensure  acceptable  indoor  air  quality. 
Such  data  must  be  available  for  use  by 
designated  persons,  current  employers, 
successor  employers,  and  employees  as 
a  blueprint  for  program  implementation. 
Without  such  data,  air  quality  problems 
would  likely  arise  due  to  ignorance  of 
such  elements  as  design  occupant 
densities,  equipment  schedules, 
maintenance  requirements  and 
frequencies,  etc.  Records  required  to  be 
established  in  response  to  employee 
complaints  of  building-related  illness 
are  also  required  to  be  retained  under 
this  paragraph.  Such  complaints  require 
the  employer  to  evaluate  the  need  for, 
and  to  take  if  necessary,  rem.edial  action 
to  correct  observed  problems  [Ex.  3-1. 
3-444B].  Information  regarding 
employee  illness  is  essential  in 
identifying  causal  factors  and  trends  in 
adverse  health  effects.  Retention  of  this 
health  data  will  aid  in  the  recognition, 
evaluation  and  correction  of  indoor  air 
quality  deficiencies  which  lead  to 
building-related  illnesses.  Records  of 
building-related  illness  are  proposed  to 
be  required  to  be  retained  for  at  least  the 
previous  3  years.  OSHA  believes  that 
requiring  record  retention  for  3  years  of 
building-related  illnesses  which  occiu 
in  nonindustrial  environments  is 
reasonable.  Such  illnesses  are  not 
viewed  in  the  same  context  as  industrial 
illnesses  which  may  be  associated  with 
long  latency  periods,  and  thus 
necessitate  very  long  retention  periods 
for  health  records.  Establishment  and 
maintenance  of  building-related  illness 
records  is  primarily  for  the  purpose  of 
documenting  indoor  air  quality 
degradation,  so  that  corrective  action 
can  be  taken.  Requiring  records  to  be 
retained  to  preserve  a  3  year  history  of 
building-related  illness,  is  proposed  as 
being  reasonable  to  aid  in  the  tracking 
of  air  quality  trends  and  past 
experiences  (Ex  3-502). 

Other  records  are  also  required  to  be 
retained  for  at  least  the  previous  3  years, 
except  to  the  extent  they  become 
obsolete.  OSHA  does  not  believe  that 
records  such  as  maintenance  and 


operating  schedules  which  become 
irrelevant  due  to  HVAC  system 
modification  or  replacement  need  be 
retained  further.  The  records  required  to 
be  retained  under  this  paragraph  must 
be  transferred  to  successor  employers. 
Since  these  records  contain  information 
specific  to  the  building  or  facihty,  as 
opposed  to  specific  employers,  such 
records  should  be  maintained  within 
affected  buildings  for  future  use. 

Dates:  Paragraph  (i) 

Paragraph  (i)  proposes  to  establish  an 
effective  date  for  this  standard  of  sixty 
(60)  days  from  publication  in  the 
Federal  Register.  A  start-up  date  one 
year  from  the  effective  date  is  proposed 
as  an  adequate  period  of  time  fcr 
employers  to  aciiieve  full  compliance 
with  all  provisions  under  the  rule.  The 
Agr-ncy  believes  that  affected  employers 
can  develop  and  implement  compliance 
programs,  establish  designated  smoking 
areas  if  smoking  is  not  prohibited,  and 
train  employees  as  proposed  under  the 
standard  within  a  one  year  period  from 
the  effective  date. 

Appendices:  Paragraph  (j) 

The  appendices  included  with  this 
regulation  are  intended  to  be 
informational  and,  unless  otherwise 
expressly  stated  in  this  section,  are  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed,  or  to 
detract  or  reduce  any  existing 
obligations. 

K.  Specific  Questions  Posed 

OSHA  solicits  data,  views  and 
comment  on  all  provisions  proposed  in 
this  notice.  The  Agency  sets  forth 
questions  below  to  highlight  specific 
areas  in  the  proposal  upon  which 
com.ment  is  sought. 

Regulatory  Analysis  Issues 

(1)  Are  there  any  comments  on  the 
method  used  by  OSHA  to  estimate 
benefits  resulting  from  LAQ  provisions 
of  the  proposed  standard? 

(2)  Are  there  studies  which  document, 
in  quantitative  terms,  the  effectiveness 
of  HVAC  maintenance  on  the  decline  of 
indoor  air  related  ailments? 

(3)  OSHA  has  estimated  a  substantial 
productivity  benefit  resulting  from  this 
proposed  standard.  What  additional 
studies  and  other  information  are 
available  that  demonstrate  any  effect  on 
productivity? 

(4)  OSHA  has  preliminarily 
determined  that  the  direct  costs  of 
compliance  with  this  standard  will  not 
unduly  harm  small  entities.  However, 
OSHA  did  not  determine  how  the 
smoking  restrictions  in  this  regulation 
would  affect  demand,  and  therefore 


profitability,  for  establishments  which 
provide  services  and  commodities 
which  would  be  affected  by  the 
proposal  (e.g.,  restaurants  and  bars). 
OSHA  requests  comments,  including 
empirical  data  regarding  the  demand 
elasticity  of  such  establishments' 
patrons  who  will  not  be  permitted  to 
smoke  in  the  presence  of  employees. 

If  economic  feasibility  is  snown  to  be 
an  issue  for  establishments  such  as  bars 
and  restaurants,  what  alternative 
feasible  methods  of  compliance  would 
prevent  workers  from  being  exposed  to 
tobacco  smoke? 

What  other  workplaces  have 
circumstances  under  which  provisions 
of  this  standard  may  not  be  feasible? 

(5)  During  renovation  and 
remodelling,  what  are  the  specific 
elements  for  implementing  control 
measures  to  minimize  degradation  of 
the  LAQ  of  employees  performing  such 
activities  and  employees  in  ether  areas 
of  the  building?  What  are  the  unit  costs 
associated  Wiih  the  implimentafion  of 
each  control  (capital  ami  ".abor)? 

(6)  Please  describe  practices  in  your 
workplace  by  providinj;  answers  to  the 
following: 

— Describe  the  busines<;,  .'■~!C  code 
number  and  number  of  employees  in 
the  establishment. 

— What  type  of  ventilation  systems  are 
presently  being  used ' 

— If  carbon  dioxide  monitoring  is 
conducted,  how  often  is  it  being  done 
and  by  whom  and  whit  are  the 
associated  costs? 

— Does  your  establishment  have  a  policy 
on  lAQ?  When  and  why  was  it 
implemented?  What  are  the  major 
components?  How  many  employers 
are  affected?  What  type  of  costs  and 
cost  savings  have  been  associated 
with  such  a  policy  (e.g.,  operating, 
maintenance,  retrofitting  HVAC 
systems,  property  damage  due  to  poor 
LAQ,  employee  producli\ity,  cleaning, 
etc.)? 

— Is  smoking  allowed  in  your 
establishment?  If  yes,  is  it  limited  to 
designated  smoking  areas  with 
separate  ventilation? 

Scope  and  Application,  Paragraph  (a) 

(1)  Is  it  necessary  and  feasible  to 
extend  coverage  of  the  entire  standard  to 
industrial  facilities  as  well  as 
nonindustrial  facilities?  Why?  Why  not? 
Which  provisions  lend  themselves  to 
application  to  industrial  environments? 

(2)  Can  coverage  of  the  standard 
feasibly  be  extended  to  some  industrial 
facilities  but  not  others?  If  so,  what 
characteristics  distinguish  those 
workplaces  in  which  it  is  feasible  or 
necessary  to  apply  the  standard  from 
those  in  which  it  is  not? 
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(3)  The  oegolatian  as  drafted  would 
require  employen  ganeraUy  ta  pn^ibit 
smoking  by  their  customsis  (such  as  in, 
barsv  zntaurants,  and  staies)^wiisrB  not 
already  banned  by  a  govemment  entity 
if  employees  would  bis  exposed  to  ETS 
from  customer  smoking.  Comment  is 
reqtiested  on  the  apprapnatenesft  of  this 
provision,  possible  alternatives,  and 
fisas&ility  issues. 

Definitions,  Paragraph  (b) 

(1)  Is  the  proposed  definition  of  "air 
contaminants"  sufficiently  deschpfive 
to  inform  employers  of  the  hazards 
which  may  adversely  affect  indoor  air 
quality?  If  not.  what  additional 
infoimation  should  be  included  in  the 
definition?  Which  elements  included  in 
the  definition  are  not  reflective  of 
hazards  which  affect  indoor  air  quality? 

Can  employers  reasonably  be 
expected  to  he  able  ta  detect  the 
presence  of  air  contaminants,  as 
defined,  and  determine  whether  they 
present  a  significant  risk  of  material 
impairment  of  employee  health?  What 
methods  are  available  to  detect  indoor 
air  contaminants?  What  criteria  should 
be  used  to  evaluate  the  degree  of  risk 
that  tha  presence  of  air  contaminants 
pose  to  employees? 

(2)  Is  the  proposed  definition  of 
"building  systems"  sufficiently 
descriptive  to  indicate  which  systems 
the  employer  must  attend  to  in  order  to 
assure  acceptable  indoor  air  quality? 
Are  the  systems  listed  in  the  definition 
those  that  directly  affect  indoor  air 
quality?  If  not,  why  not?  What  other 
systems  affect  indoor  air  quality  that  are 
not  specifically  cited  in  the  definition, 
and  how  do  they  infiuence  indoor  air 
quality?  How  must  such  systems  be 
maintained  and  operated  in  order  to 
assure  adequate  indoor  air  quality? 

(3)  Is  the  term  "building-related 
illness"  suiHciently  descriptive  and 
inclusive  of  the  medical  conditions  that 
can  arise  fi-om  poor  indoor  air  quality? 
If  not,  what  other  medical  conditions 
should  be  addressed  under  the 
definition  and  why?  Which  conditions 
listed  in  the  definition,  if  any,  should 
not  be  considered  as  "building-related 
ilbiess"  and  why? 

(4)  Is  it  necessary  and  appropriate  to 
require  employers  to  authorize  a 
"designated  person"  to  be  responsible 
for  ensuring  compliance  with  an  indoor 
air  quality  standard?  Why?  Why  not?  If 
it  Is  appropriate  to  require  a  designated 
person,  what  training  should  designated 
persons  have  in  order  to  carry  out  their 
responsibilities  under  the  proposed 
rule?  Should  the  designated  person  be  a 
person  who  is  a  full-time  employee  who 
is  within  the  facility  each  day?  Should 

a  designated  person  be  on-site  during 


each  sbiifi?  Is  it  tmreascmable  to  expect 
that  due  to  tbs  complexity  ei  buiichng 
systems,  a  single  designated  person 
wTthis  ft  fiaciiity  can  success£uify 
overste  and  ensure  axlequate  operation 
of  all  builfitng  systems  that  affect  indoor 
air  quality?  Why?  Why  net?  Would  it  be 
beaeScidt  far  the  designated  person  to 
recei^ie  an  inventory  of  chemical  and 
physical  agents  used  by  all  employers 
on  site  in  order  to  track  chemical  usage 
and  storage?  Information  collected 
could  include  date  of  receipt,  amount 
applied  OTBsed,  where  and  when  in  the 
facility  it  was  used,  and  how  the 
remainder  is  stored. 

(5)  Does  the  definition  of  the  term 
"HVAC  system"  identify  all 
components  of  HVAC  systems  which 
can  adversely  affect  indoor  air  quality  if 
not  properly  operated  and  maintained? 
What  other  components  should  be 
included  and  why?  What  components 
designated  in  the  definition  do  not 
affect  indoor  air  quality  and  why? 

(6)  Is  the  definition  of  "nonindustrial 
work  environment"  sufficiently 
descriptive  to  differentiate  them  bom 
industrial  work  environments?  If  not, 
what  other  descriptors  should  be 
included  in  the  definition?  Which  types 
of  facilities  and  establishments 
proposed  under  the  definition  as 
nonindustrial  work  environments 
should  not  be  subject  to  this  standard 
and  why? 

(7)  Is  the  definition  of  "renovation 
and  remodeling"  appropriately 
descriptive  of  such  activities?  If  not, 
what  modifications  to  the  definition 
would  more  reasonably  reflect  industry 
view  of  the  characteristics  of  such 
activities? 

Indoor  Air  Quality  Compliance 
Program,  Paragraph  (c) 

(1)  Is  it  necessary  and  appropriate  to 
require  employers  to  establish  a  written 
lAQ  Qompliance  program  in  order  to 
assure  the  adequacy  of  indoor  air 
quality  in  nonindustrial  work 
environments?  Why?  Why  not? 

(2)  If  establishment  of  a  written 
compliance  program  is  necessary,  are 
the  informational  elements  proposed  to 
be  developed  under  this  rule 
appropriate  and  why?  What  is  their 
function  for  successful  implementation 
of  the  program?  Which  other  written 
material  should  be  made  pari  of  the  lAQ 
compliance  program  and  why? 

(3)  Which  informational  elements 
proposed  to  be  established  as  part  of  the 
lAQ  program,  if  any,  are  irrelevant  to 
successful  building  system  operation 
and  maintenance?  Why? 

(4)  Which  informational  elements 
proposed  to  be  established  as  part  of  the 


LAQ  program,  if  any,  are  not  gencraUif 
avaitabie  to  the  tmpiayn  and  why? 

Compliance  Program  Implementation. 
Paragraph  (d) 

( 1 )  Whidi.  of  the  implementatiani 
actions  proposed  under  this  paragn^ 
are  necessary  and  appropriate  far 
maintenance  of  acceptable  indoor  ur 
quality.  Why?  Which  are  not?  Why  not? 
In  this  regard,^  specific  comment  is 
particulariy  sou^t  on  the  need  fat  tfas 
following  proposed  elements  of  tbe 
implementation  program: 

(a)  Nfaintenance  and  operation  of  tli» 
HVAC  system  to  provide  at  least  a 
required  minimum  outside  air 
ventilation  rate; 

(b)  Operation  of  the  HVAC  during  all 
work  shifts; 

(c)  Use  of  exhaust  ventilation  during 
maintenance  and  housekeeping 
activities; 

(d)  Maintenance  of  relative  humidity 
to  below  60%; 

(e)  Requiring  HVAC  system 
evaluation  where  CO2  levels  exceed  800 
ppm;  and 

(f)  Requiring  building  system 
evaluation  in  response  to  employee 
complaints  of  building  related  illness. 

(g)  Should  the  regulation  prohibit  the 
storage  of  hazardous  substances  in  air 
transport  pathways  serving  as  return  air 
plenums?  These  areas  may  include  area- 
ways,  plenums,  chases,  corridors,  and 
mechanical  rooms  serving  as  return  air 
plenums. 

Controls  for  Specific  Contaminant 
Sources,  Paragraph  (e) 

(1)  Will  the  proposed  provisions 
addressing  construction  and  operation 
of  designated  smoking  areas  assure  that 
employees  working  outside  designated 
areas  will  not  be  exposed  to  ETS?  If  so, 
which  of  the  proposed  provisions  may 
be  uiuiecessary  to  achieve  this  goal?  If 
not,  is  it  necessary  to  prohibit  smoking 
within  indoor  workplaces  to  eliminate 
exposure  to  ETS  or  can  the  provisions 
as  proposed  be  modified,  or 
supplemented  to  prevent  secondary 
exposure?  If  it  is  believed  that 
designated  smoking  areas  vrill 
effectively  contain  tobacco  smoke, 
comment  is  particularly  sought  on-  the 
appropriateness  of  requiring  designated 
smoking  areas  to  be  enclosed,  exhausted 
directly  to  the  outside  and  maintanied 
under  negative  pressure. 

(2)  Is  the  proposed  provision 
requiring  the  use  of  measures  such  as 
local  source  captiue  exhaust  ventilation 
or  substitution  to  control  air 
contaminants  emitted  from  point 
sources  where  general  ventilation  is 
inadequate,  feasible  or  effiective? 
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(3)  Are  the  proposed  provisions 
addressing  control  of  microbial 
contamination  effective,  feasible,  or 
necessary?  Why?  Why  not?  What 
additional  provisions,  if  any,  should  be 
included  to  preclude  microbial 
contamination  for  adversely  affecting 
indoor  air  quality? 

(4)  Where  hazardous  chemicals  are 
used  in  the  workplace,  including 
cleaning  and  maintenance  chemicals,  is 
employee  notification  of  their  use  24 
hours  prior  to  their  application,  as 
proposed,  necessary  to  mitigate 
potential  incidental  exposure  to  such 
chemicals?  To  what  extent  does  the  use 
of  such  chemicals  in  nonindustrial 
environments  present  a  health  risk  to 
other  employees,  or  to  the  acceptability 
of  indoor  air  quahty?  Which  chemicals 
and  their  uses  are  of  particular  concern 
in  non-industrial  indoor  environments? 

(5)  Are  the  proposed  provisions 
specifically  addressing  renovation  and 
remodeling  activities  necessary  and 
appropriate  and  why?  Particularly,  are 
the  proposed  requirements  to  develop  a 
work  plan  focusing  special  attention  on 
HVAC  systems,  area  isolation  or 
containment,  and  air  contaminant 
suppression  controls  necessary  to  limit 
the  potential  for  degradation  of  air 
quality?  Why?  Why  not?  What  other 
provisions,  if  any,  should  be  included  to 
limit  the  effects  that  renovation  and 
remodeling  activities  may  have  on 
indoor  environments? 

Employee  Information  and  Training, 
Paragraph  (g) 

(1)  Are  the  provisions  proposing  that 
building  systems  maintenance  workers 
receive  special  training  with  respect  to 
the  use  of  personal  protective 
equipment,  use  of  ventilation  during 
cleaning  and  maintenance  activities, 
and  on  proper  use  and  disposal  of 
hazardous  chemicals  and  other  agents, 
necessary  and  appropriate  to  assure 
maintenance  of  acceptable  indoor  air 
quality?  Why?  Why  not? 

(2)  Should  training  of  building 
maintenance  and  systems  workers 
include  additional  specific  elements  not 
proposed  in  this  notice?  What  should 
this  additional  training  consist  of  and 
why?  Which  workers  should  this 
training  be  provided  to^all 
maintenance  and  building  systems 
workers,  supervisors,  crew  leaders? 
Should  such  training  be  provided 
periodically,  or  would  initial  training 
suffice? 

(3)  Is  it  necessary,  as  proposed,  to 
require  that  all  employees  in  the  facility 
be  informed  of  the  contents  of  the 
standard  and  of  signs  and  symptoms 
associated  with  building-related  illness? 
Why?  Why  not? 


Recordkeeping.  Paragraph  (h) 

(1)  Will  retention  of  records,  as 
proposed,  enhance  the  potential  for 
reducing  indoor  air  quality  problems? 
Will  retention  of  maintenance  records, 
LAQ  compliance  program  records,  and 
records  of  employee  complaints  serve  as 
necessary  documentation  upon  which 
actions  and  decisions  can  be  made  to 
improve  deficiencies  found  in  facility 
air  quality?  If  so.  how  will  these  records 
serve  that  purpose? 

(2)  What  length  of  time  should  the 
records  required  to  be  established  under 
this  proposal  be  required  to  be  retained? 
Is  OSHA's  proposed  3-year  retention 
period  reasonable?  Why?  Why  not? 
Should  different  retention  periods  be 
specified  for  each  particular  record,  and 
if  so,  why? 

(3)  Is  it  reasonable  to  require  transfer 
of  records  from  an  employee  to  a 
successor  employer?  What  other 
mechanisms  are  available  to  ensure  that 
the  facility-specific  records  remain  at 
the  building  or  facility  in  the  event  of 
tenant  turnover? 

Dates,  Paragraph  (i) 

Is  it  feasible  for  employees  to  fully 
implement  the  provisions  of  this  notice 
within  one  year  of  the  effective  date,  as 
proposed?  Why?  Why  not?  If  not.  which 
provisions  present  difficulties, 
technologic  or  economic,  with  respect  to 
implementation?  For  which  provisions 
should  implementation  periods  be 
either  decreased  or  increased  and  why? 
To  what  extent  should  implementation 
periods  be  decreased  or  increased  for 
particular  provisions? 

VIII.  State  Plan  Standards 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  a  final 
standard.  These  25  states  are:  Alaska. 
Arizona,  California.  Connecticut  (for 
public  employees  only).  New  York  (for 
state  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa.  Kentucky, 
Maryland,  Michigan,  Minnesota. 
Nevada.  New  Mexico.  North  Carolina, 
Oregon.  Puerto  Rico.  South  Carolina, 
Termessee,  Utah,  Vermont.  Virginia, 
Virgin  Islands.  Washington,  and 
Wyoming.  Until  such  time  as  a  state 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states. 

IX.  Federalism 

This  Notice  of  Proposed  Rulemaking 
has  been  reviewed  in  accordance  with 
Executive  Order  12612  (52  FR  41685. 
October  30,  1987),  regarding  Federalism. 


This  Order  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
prior  to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  state  laws 
that  establish  occupational  safety  and 
health  standards  on  issues  on  which 
Federal  OSHA  has  promulgated 
standards.  Under  Section  18.  a  state  can 
avoid  preemption,  however,  if  it 
submits,  and  obtains  Federal  approval 
of  a  plan  for  the  development  of  such 
standards  and  their  enforcement. 
Therefore  states  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  will  be  able 
to  develop  their  own  state  standards  to 
deal  with  any  special  problems  which 
might  be  encountered  in  a  particular 
state. 

In  addition,  the  Supreme  Court  has 
held  that  Section  18  does  not  preempt 
state  or  local  laws  of  general 
applicability  that  do  not  conflict  with 
OSHA  standards  and  that  regulate  the 
conduct  of  workers  and  non  workers 
alike.  Gade  v.  National  Solid  Wastes 
Management  Association,  112  S.  Ct. 
2374  (1992).  Such  laws  regulate  workers 
simply  as  members  of  the  general 
public.  OSHA  recognizes  that  many 
state  and  local  governments  have 
enacted  provisions  designed  to  protect 
the  health  of  their  residents  by 
addressing  indoor  air  quality  issues 
including  the  presence  of  ETS.  It  is 
OSHA's  intent  that  state  and  local  laws 
consistent  with  this  standard  shall 
remain  in  effect  to  the  full  extent 
permissible. 

X.  Information  Collection  Requirements 

5  CFR  part  1320  sets  forth  procedures 
for  agencies  to  follow  in  obtaining  OMB 
clearance  for  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  This  proposed  indoor  air  quality 
standard  requires  the  employer  to  allow 
OSHA  access  to  records.  In  accordance 
with  the  provisions  of  the  Paperwork 
Reduction  Act  and  the  regulations 
issued  pursuant  thereto,  OSHA  certifies 
that  it  has  submitted  the  information 
collection  requirements  for  this 
proposal  to  OMB  for  review  under 
section  3504(h)  of  that  Act. 
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Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response.  Send 
any  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  Management, 
Department  of  Labor,  room  N-1301,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503. 

XI.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
Responses  to  the  questions  raised  at 
various  places  in  the  proposal  are 
particularly  encouraged.  These 
comments  must  be  postmarked  by  June 
29, 1S93.  Comments  are  to  be  submitted 
in  quadruplicate  or  1  original 
(hardcopy)  and  1  disk.  (SV*  or  3V2)  in 
WP  5.0.  5.1,  6.0  or  Ascii.  Note:  Any 
information  not  contained  on  disk,  e.g., 
studies,  articles,  etc.,  must  be  submitted 
in  quadruplicate  to:  The  Docket  Office, 
Docket  No.  H-122,  room  N-2625,  U.S. 
IDepartment  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
Telephone  No.  (202)  219-7894. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Notice  of  Intention  To  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(b)(3)  of  the  OSH 
Act,  informal  public  hearings  will  be 
held  on  this  proposal  in  Washington, 
DC  from  July  12  through  July  26. 1994. 
If  OSHA  receives  sufficient  requests  to 
participate  in  the  hearing,  the  hearing 
period  may  be  extended. 

The  hearing  will  commence  at  9:30 
a.m.  in  the  auditorium  of  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  3rd  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Persons  desiring  to  participate  at  the 
informal  public  hearing  must  file  a 
notice  of  intention  to  appear  by  June  20, 
1994.  The  notice  of  intention  to  appear 
must  contain  the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  that  will  be  addressed; 


5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue:  and 

6.  Whather  the  party  intends  to 
submit  documentary  evidence  and,  if  so, 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket 
No.  H-122,  U.S.  Department  of  Labor, 
room  N-3647,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  telephone 
(202)  219-8615. 

A  notice  of  intention  to  appear  also 
may  be  tiansmitted  by  facsimile  to  (202) 
219-5986.  by  the  same  date  provided 
the  original  and  3  copies  are  sent  to  the 
same  address  and  postmarked  no  later 
than  3  days  later. 

Filing  of  Testimony  and  Evidence  Before 
the  Hearing 

Any  party  requesting  more  than  ten 
(10)  minutes  for  presentation  at  the 
informal  public  hearing,  or  who  intends 
to  submit  documentary  evidence,  must 
provide  in  quadruplicate  the  testimony 
and  evidence  to  be  presented  at  the 
informal  public  hearing.  One  copy  shall 
not  be  stapled  or  bound  and  be  suitable 
for  copying.  These  materials  must  be 
provided  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs  at  the 
address  above  and  be  postmarked  no 
later  than  June  29, 1994. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact  prior  to  the  informal 
public  hearing. 

Any  perty  who  has  not  substantially 
complied  with  the  above  requirement 
may  be  limited  to  a  ten-minute 
presentation  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Notice  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
the  Docket  OfTxce  at  the  address  above. 

Conduct  and  Nature  of  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  the  first  day.  At  that  time,  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
history  of  section  6  of  the  OSH  Act  and 


is  reflected  by  OSHA's  rules  of 
procedure  for  hearings  (29  CFR 
1911.15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  questioning  by  interested  persons  is 
allowed  on  crucial  issues,  the 
proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent,  in  essence,  is 
to  provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  which  can  proceed 
expeditiously  in  the  absence  of 
procedural  restraints  which  impede  or 
protract  the  rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example  do  not  apply. 
The  regulations  that  govern  hearings 
and  the  pre-hearing  guidelines  to  be 
issued  for  this  hearing  will  ensure 
fairness  and  due  process  and  also 
facilitate  the  development  of  a  clear, 
accurate  and  complete  record.  Those 
rules  and  guidelines  will  be  interpreted 
in  a  manner  that  furthers  that 
development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §  1911.4  specifies 
the  Assistant  Secretary  may  upon 
reasonable  notice  issue  alternatives 
procedures  to  expedite  proceedings  or 
for  other  good  cause.  The  hearing  will 
be  presided  over  by  an  Administrative 
Law  Judge  who  makes  no  decision  or 
recommendation  on  the  merits  of 
OSHA's  proposal.  The  responsibility  of 
the  Administrative  Law  Judge  is  to 
ensure  that  the  hearing  proceeds  at  a 
reasonable  pace  and  in  an  orderly 
manner.  The  Administrative  Law  Judge, 
therefore,  will  have  all  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  hearing  as 
provided  in  29  CFR  part  1911  including 
the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  die  time  for 
questioning;  and 

6.  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  staCad 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
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information  and  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral  proceedings. 

OSHA  recognizes  that  there  may  be 
interested  persons  or  organizations  who, 
through  their  knowledge  of  the  subject 
matter  or  their  experience  in  the  field, 
would  wish  to  endorse  or  support  the 
whole  proposal  or  certain  provisions  of 
the  proposal.  OSH.\  welcomes  such 
supportive  comments,  including  any 
pertinent  data  end  cost  information 
which  may  be  available,  in  order  that 
t.he  record  of  this  rulemaking  will 
present  a  balanced  picture  of  the  ni^blic 
response  on  the  issues  involved. 

Xli.  List  of  Subjects 

29  CFR  Parts  ISIO.  1915  ar.d  1325 

Hazardous  substances.  Indoor  uir 
quality,  Occupational  Safety  ar.d  H-^alth, 
J\c-porting  and  recordkeeping 
requirements. 


w  r'~'-7  r- 


-t  :i 


0;.ci;pa;;or.:-J  Safely  3iid  HcJilth. 

\lII.  Authority  a  id  .Signatur« 

ThiS  ik'C'.unf :;!.  v.wi  prep.^rcd  u.id'^r 
i:.?  direction  of  foseph  A.  Dcr.r. 
'^ssiitant  Sec." .jry  of  Labor  for 
nccupatjanal  Sc^'iy  and  Hcaith,  US. 
Df-partrncnt  of  Labor,  200  Constit-ition 
Avenue  N'.V.,  Washington,  DC  20210. 
F' .irsuant  to  .sections  6(b)  and  o(c)  and 
c«fg';v;}  of  the  Act.  OSH.-\  hereby 
l.roposos  to  a:r\'>r.d  29  CFR  by  addin^:  a 
r.e-.v§  1910.1033,  1915. lG33,"l92n.1 113 
and  revisir.g  of  §  IG  10,19  end  1928.21  as 
set  fonh  belov/. 

S.gned  ai  Wishlngton,  DC,  t.his  2b:h  day  of 
March.  \''i94. 
Jos-eph  A.  XjfAT. 

rd.rt  r-n.  r.^s.  1925,  mJ  1^28  of 

fi.Ie  29  tf  !,;o  Cod"-  of  Fe.l-^ral 
K^-gulations  iCT  R)  are  hereby  proposed 
to  be  amended  as  follows; 

XrV  Standards 

Part  1910, 1915, 1926  [AMENDED]— 
CXJCUPATIONAL  SAFETY  AND 
HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  B 
of  part  1910  would  continue  to  read  as 
follows: 

Authority:  Sees.  4.  6,  and  8  of  the 
Occupational  Safety  and  Health  Act,  29 
use.  653,  655,  657;  Walsh-Henley  Act,  41 
use.  35  et  seq.;  Service  Contract  Act  of 
1965,  41  U.S.C.  351  et  seq.,  sec  107,  Contract 
Work  Hours  and  Safety  Standards  Act 
(ConsUuction  Safety  Act),  40  U.S.C  333;  sec. 
41,  Longshore  and  Harbor  Workers" 
Compensation  Act,  33  U.S.C  942;  National 
Foundation  of  Arts  and  Humanities  Act.  20 


U.S.C  951  ef  seq.;  Secretary'  of  Labor's  Order 
No.  12-71  (36  FR  8754),  8-76  (41  FR  1911), 
9-83  (48  FR  35736).  or  1-90  (55  FR  9033), 
as  applicable. 

2.  The  authority  citation  for  subpart  Z 
of  Part  1910  would  continue  to  read  as 
follows; 

Authority:  Sees.  6,  8  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C  653,  655. 
657;  Secretar>'  of  Labor's  Order  No.  12-71  (36 
FR  6754),  8-76  (41  FR  1911).  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033),  as  applicable; 
and  29  CFR  part  1911. 

All  of  subpart  Z  i'l'sued  up.dpr  section  6(b) 
of  the  Ocupr.tior.al  .Safetv  and  Health  Act. 
except  those  substinces  whi';  h  have  e.xposure 
lirr  ts  li.^^d  in  Tables  Z-1.  Z-2.  and  Z-3  of 
23  CFR  1910  1900  The  la'ter  were  issued 
und»:r  Section  6.'a)  (29  U.S  C.  655fa)). 

Sfvtionl910  lOtXJ.Tabi.'s  Z-1,  2^2.  and 
Z-3  also  i-isued  under  5  U.S.C.  .5,33.  Stcio-.i 
igiO.l'DtrtJ,  T,:b;es  Z-1.  Z-2.  and  Z-3  v.ere  not 
issued  u.'-.a&r  29  CFR  part  19]  l  except  for  the 
ars.er.it;  (organic  corr.pOL.iid.-!,  bcr.^ene  and 
cotton  duf  I  iisr'.?RS. 

Section  niO.lOO!  also  is u^d  under  .Sec 
107  of  Contract  Work  H  v^-s  a.nd  Safety 
Standards  ,^.-t,  40  U  S  C.  333. 

Si'clie'n  1910.1002  n-it  i.ss'.sed  under  29 
U.S.C.  0.55  or  29  CFR  pa.-t  UU;  also  isrot-d 
u.'-.Jer  5  U  S.C.  563. 

Sci  ;ion  1310.1025  also  issued  under  5 
U.S.C.  553. 

Setticn  1 910.1043  also  ;i.s_i  J  undi  r  5 
U.S.C,  551  etst^i 

Sirticr.s  y^WiZOO.  n:  ).i  vsg.  and 
195  0  I'OiJalso  issu^jd  und«r5  U  S.C.  553. 

3.  Th?  authority  citation  for  part  1915 
wouli  c£;r;tinue  to  read  as  fallows: 

Authority:  Sec.  41,  l.oiip.shot;  and  Harbor 
VVcrV'-  s  Cjinpensbtion  .\ct  ml'  S.C  941 ); 
sees.  4.  6,  8  Orrupationai  Sjfutv  and  Herd'H 
Act  of  lOrC  (29  U.S.C  653.  ei55",  6.57).  sec.  4 
of  the  Ad.-!i.nistrative  Prctedure  Act  (5  U.S.C. 
55.3;:  S-Kr^t^rv  of  L.-ib'-.rs  OrJor  No.  12-71 
(35  FR  8754).  3-76  (41  FR  ',;:>0591,  9-«3  l-iH 
FR  3573f )  or  I-9Q  (55  l"R  op-,5)  as 
appUcaM:-;  29  CFR  part  1911. 

4.  Tiir)  authnrity  citati-^n  fr.r  subpart  Z 
of  p.3rt  1920  -AGuld  be  rcvL-.-d  to  read  as 

follows: 

Authority:  Sec.  107.  Cortract  Work  H(";.-s 
and  .Sdfetv  Sta.-.dards  Act  iConstruction 
Safuty  Act)  (40  U  S.C.  333).  Sw  s.  6,  8  of  t.he 
Orri:p,->:;onal  Saft-ty  and  Health  .Art.  29 
L'  S  C.  653,  655,  657;  .Se(  retary  of  Labor's 
Order  No.  12-71  (36  FR  875-,.i'.  8-76  (41  FR 
1911),  Q-fil  (48  FR  35736).  or  1-00  (%5  FR 
9033),  as  applicable:  and  29  CFR  part  191 1 

Section  1926  11C2  not  issued  under  29 
use.  655  or  29  CFR  part  1911;  also  issued 
under  5  U  S  C  653. 

Section  1926.1103  through  1926.1118  also 
issued  under  29  US  C.  653. 

Section  1926.1128  also  issued  under  29 
use.  653. 

Section  1926.1145  and  1926.1147  also 
issued  under  29  U  S.C  653. 

Section  1926.1148  also  issued  under  29 
use.  653. 

5.  Section  1910.19  of  subpart  B  of  part 
1910  is  proposed  to  be  amended  by 


adding  a  paragraph  (1)  to  read  as 

follows; 

§  1910.19    Special  provisions  for  air 
contaminants 

•        •        •        •        • 

(1)  Indoor  air  quality.  Section 
1910.1033  shall  apply  to  the  exposure  of 
every  employee  in  every  employment 
covered  by  §  1910.16. 

6.  Subpart  Z  of  parts  1910.  1915, 1926 
of  Title  29  of  the  Code  of  Federal 
Regul<>tions  is  proposed  to  be  amended 
by  adding  identical  now  sections  as 
1910.1033,  1915.1033  and  1925.1133  to 
read  as  follows; 

§ . Indoor  air  quality. 


(a)  Scope  and  applicntjcn.  (1)  The 
provisions  set  ;orib  in  tiiis  se<  tion  ^rplv 
to  all  nonindustr;ai  work  rnvircn.n",tnts. 

(2)  The  pro-.isi.ns  s^t  fonJi  i.i 
paragraph  (e)(1)  ui  thi.s  section,  which 
addrt-ss  tmplovfrc  exposure  to  tab^cco 
smuke,  F.pply  to  all  indoor  or  enc  Icsed 
workplac?s  und  r  o.SHA  ;ur.sd.(  t;  n 

lb)  r^finitions. 

Air LOrda:itir,:i:i'.s  r-.  .'ers  to  subs' a.ircs 
contaiiied  in  li;:,'  vfipors  from  pai.nt. 
cIciT-ing  cheauu;'s.  }.testic:.des,  and 
solvents,  particulates,  outducr  air 
polliitants  and  <  '1  .rr  :urborno  s'..ibs'.ir.Les 
VN.':i(:h  togelhei  i:;2y  t  aL.se  mat'^nal 
impainncnt  to  eir.picvees  workiri'^ 
within  th-3  no:i:nd;:irrial  p::vironi:,eat. 

•Issjsfcnf  Secretary-  means  the 
A';->istant  Sf^rrr t.^r-  of  Libor  for 
tj'  cupational  S.-'.  ••;  and  Hcaith,  U  S. 
Ii)rpprtnient  of  l-ibo'-.  or  desi.:nee. 

ti:iidins-reL:U-:i  illness  descnb»'s 
si>pr!nc  medical  cun.ditions  of  kno'v.i 
rliojopy  which  ran  be  documented  by 
physical  signs  and  i.jboratory  fmdincs. 
Sui  b  dinessrs  inciarle  sensory  i-Tjlition 
when  caused  by  k.nown  agents, 
respiratory  alltr^,.  -.  asthma, 
nn.-.oconiial  inflections.  humid;Iler  fevrr, 
h>  porsonsitivity  pneumonitis, 
Li'i;i(innairos'  di.sease,  and  the  sigr.s  and 
s\  n.ptcJi:-.5  chara:  t'^ristic  of  exposure  to 
c!."i!:ical  or  biol(>ijc  substances  such  as 
carbon  monoxide,  furmcildehyde, 
pesticides,  endotoxins,  or  mycotoxins. 

Building  systcn-s  include  but  a.-e  not 
limited  to  the  heating,  ventilation  and 
air-conditioning  (HVAC)  system,  the 
potable  water  systems,  the  energy 
management  system  and  all  other 
systems  in  a  facility  which  may  impact 
indoor  air  quality. 

Designated  person  means  a  person 
who  has  been  given  the  respcnsibility 
by  the  employer  to  take  necessary 
measures  to  assure  compliance  with  this 
section  and  who  is  knowledgeable  in 
the  requirements  of  this  standard  and 
the  specific  building  systems  servicing 
the  affected  building  or  office. 

Designated  smoking  area  means  a 
room,  in  a  non-work  area,  in  whic  1 
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smoking  of  tobacco  products  is 
permitted. 

Director  means  the  Director,  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  U.S.  Department  of 
Health  and  Human  Services  or  designee. 

Employer  means  all  persons  defined 
as  employers  by  Sec.  3(5)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  including  employers  (such  as 
building  owners  or  lessees)  who  control 
the  ventilation  or  maintenance  of 
premises  where  employees  of  other 
employers  work. 

HVAC  system  means  the  collective 
components  of  the  heating,  ventilation 
and  air-conditioning  system  including, 
but  not  limited  to,  filters  and  frames, 
cooling  coil  condensate  drip  pans  and 
drainage  piping,  outside  air  dampers 
and  actuators,  humidifiers,  air 
distribution  ductwork,  automatic 
temperature  controls,  and  cooling 
towers. 

Nonindustrial  work  environment 
means  an  indoor  or  enclosed  work  space 
such  as,  but  not  limited  to,  offices, 
educational  facilities,  commercial 
establishments,  and  healthcare  facilities, 
and  office  areas,  cafeterias,  and  break 
rooms  located  in  manufacturing  or 
production  facilities  used  by  employees. 
Non-industrial  work  environments  do 
not  include  manufacturing  and 
production  facilities,  residences, 
vehicles,  and  agricultural  operations. 

Renovation  and  remodeling  means 
building  modification  involving 
activities  that  include  but  are  not 
limited  to;  removal  or  replacement  of 
walls,  ceilings,  floors,  carpet,  and 
components  such  as  moldings,  cabinets, 
doors,  and  windows;  painting, 
decorating,  demolition,  surface 
refinishing,  and  removal  or  cleaning  of 
ventilation  ducts. 

(c)  Indoor  air  quality  (lAQ) 
compliance  program. 

(1)  All  employers  with  workplaces 
covered  by  paragraph  (a)(1)  of  this 
section  shall  establish  a  wTitfen  lAQ 
compliance  program. 

(2)  The  employer  shall  identify  a 
designated  person  who  is  given  the 
responsibility  to  assure  implementation 
of  the  lAQ  compliance  program. 

(3)  Written  plans  for  compliance 
programs  shall  include  at  least  the 
following: 

(i)  A  written  narrative  description  of 
the  facility  building  systems; 

(ii)  Single-line  schematics  or  as-built 
construction  documents  which  locate 
major  building  system  equipment  and 
the  areas  that  they  serve; 

(iii)  Information  for  the  daily 
operation  and  management  of  the 
building  systems,  which  shall  include  at 
least  a  description  of  normal  operating 


procedures,  special  procedures  such  as 
seasonal  start-ups  and  shutdowns,  and  a 
list  of  operating  performance  criteria 
including,  but  not  limited  to  minimum 
outside  air  ventilation  rates,  potable  hot 
water  storage  and  delivery  temperatures, 
range  of  space  relative  humidities,  and 
any  space  pressurization  requirements; 

(iv)  A  general  description  of  the 
building  and  its  function  including  but 
not  limited  to,  work  activity,  number  of 
employees  and  visitors,  hours  of 
operation,  weekend  use,  tenant 
requirements  and  knov^m  air 
contaminants  released  in  the  space; 

(v)  A  written  maintenance  program 
for  the  maintenance  of  building  systems 
which  shall  be  preventive  in  scope  and 
reflect  equipment  manufacturer's 
recommendations  and  recommended- 
good-practice  as  determined  by  the 
building  systems  maintenance  industry. 
At  t  minimum,  the  maintenance 
program  shall  describe  the  equipment  to 
be  maintained,  and  establish 
maintenance  procedures  and  frequency 
of  performance; 

(vi)  A  checklist  for  the  visual 
inspection  of  building  systems. 

(4)  The  following  additional 
information,  if  available,  shall  be 
retained  by  the  employer  to  assist  in 
potential  indoor  air  quality  evaluations: 

(i)  As-built  construction  documents; 

(ii)  HVAC  system  commissioning 
reports; 

(iii)  HVAC  systems  testing,  adjusting 
and  balancing  reports; 

(iv)  Operations  and  maintenance 
manuals; 

(v)  Water  treatment  logs;  and 

(vi)  Operator  training  materials. 

(3)  The  employer  shall  establish  a 
wTitten  record  of  employee  complaints 
of  signs  or  symptoms  that  may  be 
related  to  building-related  illness  to 
inchide  at  least  information  on  the 
nature  of  the  illness  reported,  number  of 
employees  affected,  date  of  employee 
complaint,  and  remedial  action,  if  any, 
taken  to  correct  the  source  of  the 
problem. 

(d)  Compliance  program 
implementation.  Employers  shall  assure 
compliance  with  this  section  by 
implementing  at  least  the  following 
actions: 

(1)  Maintain  and  operate  the  HVAC 
system  to  assure  that  it  operates  up  to 
original  design  specifications  and 
continues  to  provide  at  least  the 
minimum  outside  air  ventilation  rate, 
based  on  actual  occupancy,  required  by 
the  building  code,  mechanical  code,  or 
ventilation  code  applicable  at  the  time 
the  facility  was  constructed,  renovated, 
or  remodeled,  whichever  is  most  recent; 

(2)  Conduct  building  systems 
inspections  and  maintenance  in 


accordance  with  paragraph  (c)  of  this 
section; 

(3)  Assure  that  the  HVAC  system  is 
operating  during  all  work  shifts,  except 
during  emergency  HVAC  repairs  and 
during  scheduled  HVAC  maintenance; 

(4)  Implement  the  use  of  general  or 
local  exhaust  ventilation  where 
housekeeping  and  maintenance 
activities  involve  use  of  equipment  or 
products  that  could  reasonably  be 
expected  to  result  in  hazardous 
chemical  or  particulate  exposures  to 
employees  working  in  other  areas  of  the 
building  or  facility; 

(5)  Maintain  relative  humidity  below 
60%  in  buildings  with  mechanical 
cooling  systems; 

(6)  The  employer  shall  monitor 
carbon  dioxide  levels  when  routine 
maintenance  under  paragraph  (d)(1)  of 
this  section  is  done.  When  (he  carbon 
dioxide  level  exceeds  800  ppm,  the 
employer  shall  check  to  make  sure  the 
HVAC  system  is  operating  as  it  should. 
If  it  is  not,  the  employer  shall  take 
necessary  steps  to  correct  deficiencies  if 
they  exist. 

(7)  Assure  that  buildings  without 
mechanical  ventilation  are  maintained 
so  that  windows,  doors,  vents,  stacks 
and  other  portals  designed  or  used  for 
natural  ventilation  are  in  operable 
condition; 

(8)  Assure  that  mechanical  equipment 
rooms  and  any  non-ducted  air  plenums 
or  chases  that  transport  air  are 
maintained  in  a  clean  condition, 
hazardous  substances  are  properly 
stored  to  prevent  spillage,  and  asbestos, 
if  friable,  is  encapsulated  or  removed  so 
that  it  does  not  enter  the  air  distribution 
system; 

(9)  Assure  that  inspections  and 
maintenance  of  building  systems  are 
performed  by  or  under  the  supervision 
of  the  designated  person; 

(10)  Establish  a  written  record  of 
building  system  inspections  and 
maintenance  required  to  be  performed 
under  this  section; 

(11)  Assure  that  employees 
performing  work  on  building  systems 
are  provided  with  and  use  appropriate 
personal  protective  equipment  as 
prescribed  in  29  CFR  part  1926,  subpart 
E,  Personal  Protective  and  Life  Saving 
Equipment;  29  CFR  part  1926.52, 
Occupational  Noise  Exposure;  29  CFR 
part  1910,  subpart  I,  Personal  Protective 
Equipment;  and  29  CFR  part  1910.95, 
Occupational  Noise  Exposure; 

(12)  Evaluate  the  need  to  perform 
alterations  of  the  building  systems  to 
meet  the  minimum  requirements 
specified  in  paragraph  (d)  of  this  section 
in  response  to  employee  complaints  of 
building-related  illnesses;  and 
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(13)  Take  such  remedial  measures  as 
the  evaluation  shows  to  be  necessary. 

(e)  Controls  for  specific  contaminant 
sources. 

(1)  Tobacco  smoke. 

(i)  In  workplaces  where  the  smoking 
of  tobacco  products  is  not  prohibited, 
the  employer  shall  establish  designated 
smoking  areas  and  permit  smoking  only 
in  such  areas; 

(ii)  The  employer  shall  assure  that 
designated  smoking  areas  are  enclosed 
and  exhausted  directly  to  the  outside, 
and  are  maintained  under  negative 
pressure  (with  respect  to  surrounding 
spaces)  sufficient  to  contain  tobacco 
smoke  within  the  designated  area; 

(iii)  The  employer  shall  assure  that 
cleaning  and  maintenance  work  in 
designated  smoking  areas  is  conducted 
only  when  no  smoking  is  taking  place; 

(iv)  The  em.ployer  shall  assure  that 
employees  are  not  required  to  enter 
designated  smoking  areas  in  the 
performance  of  normal  work  activities; 

(v)  The  employer  shall  post  signs 
clearly  indicatmg  areas  that  are 
designated  smoking  areas; 

(vi)  The  employer  shall  post  signs  that 
v.'ill  clearly  inform  anyone  entering  the 
workplace  that  smoking  is  restricted  to 
designated  areas;  and 

(\  ii)  The  employer  shall  prohibit 
smoking  within  designated  smoking 
areas  during  any  period  that  the  exhaust 
ventilation  system  ser\icing  that  area  is 
not  properly  operating. 

(2)  Other  indoor  air  contaminants. 
(i)  The  employer  shall  implement 

measures  such  as  the  relocation  of  air 
intakes  and  other  pathways  of  building 
entry,  where  necessary,  to  restrict  the 
entry  of  outdoor  air  contaminants  such 
as  vehicle  exhaust  fumes,  into  the 
building; 

(ii)  Wlien  general  ventilation  is 
inadequate  to  control  air  contaminants 
emitted  from  point  sources  within 
workspaces  the  employer  shall 
implement  other  control  measures  such 
as  local  source  capture  exhaust 
ventilation  or  substitution. 

(3)  Microbial  contamination. 
(i)  T.-e  employer  shall  control 

microbial  contamination  in  the  building 
by  routinely  inspecting  for,  and 
promptly  repairing,  water  leaks  that  can 
promote  growth  of  biologic  agents; 

(ii)  The  employer  shall  control 
microbial  contamination  in  the  building 
by  promptly  drying,  replacing, 
removing,  or  cleaning  damp  or  wet 
materials;  and 

(iii)  The  employer  shall  take  measures 
to  remove  visible  microbial 
contamination  in  ductwork, 
humidifiers,  other  HVAC  and  building 
system  components,  or  on  building 
surfaces  when  found  during  regular  or 


emergency  maintenance  activities  or 
during  visual  inspection. 

(4)  Use  of  cleaning  and  maintenance 
chemicals,  pesticides,  and  other 
hazardous  chemicals  in  the  v^vrkplace. 

(i)  The  employer  shall  assure  that 
these  chemicals  are  used  and  applied 
according  to  manufacturers' 
recommendations;  and 

(ii)  The  employer  shall  inform 
employees  working  in  areas  to  be 
treated  with  potentially  hazardous 
chomicals,  at  least  within  24  hours  prior 
to  application,  of  the  type  of  chemicals 
intended  to  be  applied. 

(f)  Air  quality  during  renovation  and 
remodeling. 

(1)  General.  During  renovation  or 
remodeling,  the  employer  shall  assure 
that  work  procedures  and  appropriate 
controls  are  utilized  to  minimize 
degradation  of  the  indoor  air  quality  of 
employees  perfo.nning  such  activities 
and  employees  in  other  areas  of  the 
building. 

(2)  Work  plan  development. 

(i)  Before  remodeli.ng.  renovation,  or 
similar  activities  are  begun  the 
employer  shall  meet  with  the  contractor 
or  individualfs)  performing  the  work 
and  shall  develop  and  implement  a 
work  plan  designed  to  minimize  entry 
of  aircontaminents  to  other  areas  of  the 
building  during  and  after  performance 
of  the  work;  and 

(ii)  The  work  plan  shall  consider  all 
of  the  following  where  appropriate: 

(A)  Requirements  of  this  standard. 

(B)  Implementation  of  means  to  assure 
that  KVAC  systems  continue  to  function^ 
effectively  during  remodeling  and 
renovation  activities. 

(C)  Isolation  or  containment  of  work 
areas  and  appropriate  negative  pressure 
containment. 

(D)  Air  contaminant  suppression 
controls  or  auxiliary  air  filtration/ 
cleaning. 

(E)  Controls  to  prevent  air 
contaminant  entry  into  the  HVAC  air 
distribution  system. 

(3)  Prior  notification  of  employees 
who  work  in  the  building. 

(i)  The  employer  shall  notifj' 
emplov'ees  at  least  24  hours  in  advance, 
or  promptly  in  emergency  situations,  of 
work  to  be  performed  on  the  building 
that  may  introduce  air  contaminants 
into  their  work  area; 

(ii)  Notification  shall  include 
anticipated  adverse  impacts  on  indoor 
air  quality  or  workplace  conditions. 

(g)  Employee  information  and 
training. 

(1 )  The  employer  shall  provide 
training  for  maintenance  workers  and 
workers  involved  in  building  system  ' 
operation  and  maintenance  which  shall 
include  at  least  the  following: 


(i)  Training  in  the  use  of  personal 
protective  equipment  (FPE)  needed  in 
operating  and  maintaining  building 
systems; 

(ii)  Training  on  how  to  maintain 
adequate  ventilation  of  air  contaminants 
generated  during  building  cleaning  and 
maintenance;  and 

(iii)  Training  of  maintenance 
personnel  on  how  to  minimize  adverse 
effects  on  indoor  air  quality  during  the 
use  and  disposal  of  chemicals  and  other 
agents. 

[2)  AJl  emplo\-ees  shall  be  informed 
of: 

(i)  The  contents  of  the  standard  in  this 
section  and  its  appendices;  and 

(ii)  Signs  and  symptoms  associated 
with  building-related  illness  and  the 
requirement  under  paragraphs  (d)(12) 
and  (d)(13)  of  this  section  directing  the 
employer  to  evaluate  the  effectiveness  of 
tiie  HVAC  system  and  to  take  remedial 
measures  to  the  HVAC  system  if 
necessary,  upon  receipt  of  complaints 
from  employees  of  building-related 
illness. 

(3)  AvailahHity  of  training  material. 
The  employer  shall  make  training 
materials  developed  in  response  to 
paragraph  (g).  including  the  standard  in 
this  section  and  its  appendices, 
available  for  inspectii^n  and  copying  by 
employees,  designated  employee 
representatives,  the  Director,  and  the 
Assistant  Secretary. 

(h)  Recordkeeping. 

(1)  Mamtenance  records.  The 
employer  shall  maintain  inspection  and 
maintenance  records  required  to  be 
estabUshed  under  paragraph  (d)  of  this 
section,  which  shall  include  the  specific 
remedial  or  maintenance  actions  taken, 
the  name  and  affiliation  of  the 
individual  performing  the  work,  and  the 
date  of  the  inspection  or  maintenance 
activity. 

(2)  Written  lAQ  compliance  program. 
The  employer  shall  maintain  the  written 
compliance  program  and  plan  required 
to  be  established  under  paragraph  (r)  of 
this  section. 

(3)  Employee  complaints.  The 
employer  shall  maintain  a  record  of 
employee  complaints  of  signs  or 
symptoms  that  may  be  associated  with 
building-related  illness  required  to  be 
established  under  paragraph  (c)(5)  of 
this  section.  These  complaints  shall  be 
promptly  transmitted  to  the  designated 
person  for  resolution. 

(4)  Retention  of  records.  The 
employer  shall  retain  records  required 
to  be  maintained  under  this  section  for 
at  least  the  previous  three  years,  except 
that  records  required  to  be  maintained 
under  paragraphs  (h)(1)  and  (h)(2)  of 
this  section  need  not  be  retained  for 
three  years  if  rendered  obsolete  by  the 


16038  Federal  Register  /  Vol.  59,  No.  65  /  Tuesday.  April  5.  1994  /  Proposed  Rules 


establishment  and  replacement  of  more 
recent  records,  or  rendered  irrelevant 
due  to  HVAC  system  replacement  or 
redesign. 

(5)  Availability.  The  records  required 
to  be  maintained  by  this  paragraph  shall 
be  available  on  request  to  employees 
and  their  designated  representative  and 
the  Assistant  Secretary  for  examination 
and  copying. 

(6)  Transfer  of  records.  Whenever  the 
employer  ceases  to  do  business,  records 
that  are  required  to  be  maintained  by 
paragraph  (h)  of  this  section  shall  be 
provided  to  and  retained  by  the 
successor  employer. 

(i)  Dates.  (1)  Effective  date.  This 
section  is  effective  [DATE  60  DAYS 
FROM  PUBLICATION  OF  THE  HNAL 
RULE) 

(2)  Start-up  dates. 

Employers  shall  have  implemented  all 
provisions  of  this  standard  no  later  than 
one  year  from  [THE  EFFECTIVE  DATE 
OF  THE  FINAL  RULE]. 

Appendix  A  to  § . 


CARBON  DIOXIDE  MEASUREMENT 
PROTOCOL  (NONMANDATORY) 

Carbon  dioxide  (CO2)  sampling  is  one  of 
the  measurement  tools  used  to  characterize 
indoor  air  quality.  Indoor  CO2  air 
concentrations  are  indicator  measures  for 
effectiveness  of  building  ventilation.  Elevated 
carbon  dioxide  levels  can  be  an  indicator  of 
inadequate  outside  air  exchange  rates. 
Carbon  dioxide  concentrations  below  800 
ppm  generally  indicate  that  the  ventilation  is 
adequate  for  diluting  occupant-generated 
contaminants.  The  carbon  dioxide 
concentration  and  the  associated  outside  air 
ventilation  rate  offers  no  confidence  as  to  the 
adequacy  of  dilution  and  removal  of  other 
contaminants  released  in  the  space.  There  is 
also  no  implication  of  health  effects 
associated  with  this  level  of  carbon  dioxide, 
or  any  implication  of  a  i)ermissible  exposure 
limit.  Health  effects  have  been  observed  in 
buildings  where  the  carbon  dioxide  levels 
were  below  800  ppm. 

OSHA  recommends  this  procedure: 

(1)  Design  a  program  of  air  sampling  that 
includes  samples  taken:  (a)  at  least  every 
three  months  to  detect  the  effects  of  seasonal 
changes  (summer/winter  transition  seasons); 
(b)  after  adjustments  have  been  made  to  the 
HVAC  system;  and  (c)  at  any  time  there  is 
reason  to  believe  air  quality  has  deteriorated. 
At  least  once  a  year  carbon  dioxide  levels 
should  be  monitored  when  the  HVAC  system 
is  providing  minimum  outside  air 
ventilation. 

(2)  Measure  carbon  dioxide  concentrations 
late  in  the  morning  (about  11:00  am)  and  late 
in  the  afternoon  before  workers  leave  for 
home  (about  3:30  pm).  These  are  the  times 
when  carbon  dioxide  levels  should  be  closest 
to  equilibrium  levels  and  should  give  the  best 
indication  of  effective  air  exchange  rates. 
These  normal  use  patterns  may  be  altered  by 
visitor  frequency  and  should  be  accounted 
for  in  the  monitoring  scheme. 

(3)  Conduct  the  sampling  at  a  height  of 
between  3  and  5  feet  above  the  floor,  or  about 


the  height  of  employees'  heads.  Make  sure 
the  san^les  are  taken  at  least  2  feet  from 
where  people  are  breathing.  Take  the  samples 
at  a  sumcient  distance  from  any  other 
sources  of  carbon  dioxide  so  these  sources  do 
not  affect  the  measurements. 

(4)  Select  sampling  locations  in  normally- 
occupied  areas  where  the  ventilation  mixing 
would  be  the  least  effective.  These  areas 
might  include  comers  of  a  room  farthest  from 
supply  ducts  and  exhaust  vents,  locations 
surrounded  by  barriers  that  might  affect  air 
movement,  or  rooms  at  the  far  end  of  a 
ventilation  supply  duct. 

(5)  Measure  the  carbon  dioxide  levels 
outside  the  building  for  comparison  with  the 
indoor  levels.  Average  outdoor  carbon 
dioxide  levels  are  typically  300  to  500  ppm. 

(6)  Use  colormetric  detector  tubes  or  other 
direct-reading  Instruments  calibrated  and 
operated  according  to  the  manufacturer's 
instructions  for  measuring  carbon  dioxide 
concentrations. 

Take  sampling  and  analytical  error  into 
account  before  comparing  results  with  the 
800  ppm  benchmark.  All  measuring  devices 
have  a  degree  of  uncertainty  associated  with 
the  results.  An  estimate  of  that  uncertainty  is 
called  the  sampling  and  analytical  error.  The 
uncertainty  can  be  reduced  by  taking  more 
samples  with  the  same  device.  Table  A-1  can 
be  used  to  assure  95  percent  confidence  that 
the  average  of  the  results  from  a  set  of 
detector  tube  samples  is  less  than  800  ppm. 
OSHA  recommends  these  following  steps: 

(1)  Calculate  the  average  of  the 
measurements. 

(a)  Add  the  detector  tube  results  together. 

(b)  Divide  that  total  by  the  number  of 
samples. 

(2)  Compare  the  average  of  the  results  with 
the  number  of  samples  taken  in  the  second 
column  in  the  table.  If  the  average  is  less  than 
the  number  in  the  table,  there  is  confidence 
that  theC02  levels  are  less  than  800  ppm. 
Example:  Three  samples  are  taken  and  the 
results  are  650  ppm,  710  ppm.  and  680  ppm. 
The  avarage  of  these  three  samples  is  680 
ppm  (2j040  ppm  divided  by  3).  The  results 
indicatt  confidence  that  the  carbon  dioxide 
levels  are  less  than  800  ppm  since  the  680 
ppm  average  of  the  three  samples  is  less  than 
695  ppm 

Table  A-i.— Number  of  Samples 
Taken  To  Assure  95  Percent 
Confidence  CO2  Concentrations 
Are  Less  Than  800  ppm 


Number  of  samples  taken 

The  av- 
erage 1 
(ppm) 

2 

670 

3 

695 

4 

710 

5 

720 

6 

725 

7 

730 

(1)  Take  the  same  number  of  samples 
indoors  and  outdoors. 

(2)  Average  the  results  of  the  outdoor  and 
indoor  samples. 

(a)  Add  the  outdoor  results  together  and 
divide  by  the  number  of  samples  taken. 

(b)  Add  the  indoor  results  together  and 
divide  by  the  number  of  samples  taken. 

(3)  Compare  the  range  of  the  outdoor  and 
indoor  samples. 

(a)  Subtract  the  lowest  sample  result  of  the 
outdoor  samples  from  the  highest  result  for 
the  outdoor  samples. 

(b)  Subtract  the  lowest  sample  result  of  the 
indoor  samples  from  the  highest  result  for  the 
indoor  samples. 

(4)  Calculate  Delta,  which  is  a  term  derived 
by  subtracting  the  difference  between  the 
indoor  average  and  the  outdoor  average  and 
then  multiplying  that  result  times  2. 

(5)  Calculate  the  Sum  of  the  Ranges.  Add 
the  outdoor  Range  and  the  indoor  Range 
together. 

(6)  Calculate  the  Test  Statistic.  Divide 
Delta  by  the  Sum  of  the  Ranges. 

(7)  Compare  the  Test  Statistic  with  the 
second  column  in  the  table  below.  If  the  Test 
Statistic  is  more  than  the  number  found  in 
the  column,  the  difference  is  significant. 

Exannple: 

(1)  Three  samples  are  taken  indoors  and 
three  samples  are  taken  outdoors.  The  results 
of  the  outdoor  samples  are  500  ppm,  580 
ppm  and  480  ppm.  The  results  of  the  indoor 
samples  are  650  ppm.  710  ppm,  and  680 
ppm. 

(2)  The  average  of  the  outdoor  samples  is 
520  ppm  (1,560  ppm  divided  by  3)  and  the 
average  of  the  indoor  samples  is  680  ppm 
(2.040  ppm  divided  by  3). 

(3)  The  Range  of  the  outdoor  samples  is 
100  (580-480=100)  and  the  Range  of  the 
indoor  samples  is  60  ppm  (710-650). 

(4)  "Delta"  is  320;  (680-520)x2=320. 

(5)  The  "Sum  of  the  Ranges"  is  160; 
(10O+60)=160. 

(6)  The  "Test  Statistic"  is  2  (320  divided 
by  160=2). 

(7)  Since  the  "Test  Statistic,"  2.  is  greater 
the  0.974  found  in  the  table  for  3  samples, 
the  indoor  air  levels  of  carix>n  dioxide  are 
significantly  more  than  the  outdoor  air  levels. 

TABLE  A-2.— DETERMINATION  OF  THE 

Test  Statistic  (If  Inside  CO2 
Concentration  Testing  Results 
Are  Significantly  Different 
From  Outside  Concentrations 
(95  Percent  Confidence)) 


Number  of  samples  taken 

Test 
statistic' 

2 

2.322 

3 

0.674 

4 

0  644 

5 

0  493 

6 

0.405 

7 

0.347 

1  The  average  must  be  less  than. 

T^bla  A-2  shows  how  to  determine  if  the 
indoor  sample  results  are  significantly 
different  from  the  results  taken  outdoors.  Use 
this  table  by  following  these  steps: 


1  Test  statistic  must  be  more  than. 

If  the  indoor  sample  results  show  levels 
that  are  greater  than  800  ppm  or  that  the 
indoor  levels  are  significantly  more  than  the 
outdoor  levels,  initiate  actions  to  investigate 
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the  functioning  of  the  HV.^C  system  and 
determine  if  the  employees  are  affected. 

APPENDIX  B  to  § . 


INFORMATION  SOURCES— 
NONMANDATORY 

The  following  is  a  partial  list  of  available 
data  sources  which  building  owners'jgents 
of  employers  may  wish  to  consult  to  help 
identify,  characterize,  and  reduce  sourcf-s  cf 
indoor  air  pollutants  in  office  work 
environments.  These  sources  also  pro%ide 
useful  information  concerning  the  operation, 
maintenance,  and  evaluation  of  mechanical 
ventilation  systems. 

Building  Air  Quality:  A  Cuidf  for  B-^:ldin^ 
Owners  and  Facility  Managfrs.  US.  E!'.\/ 
NIOSH.  Dec.  1091.  EP.V4OO/i-01/O.33. 
DHHS  (NIOSH)  Publication  No.  91-114. 
Available  from  Superintendent  of 
Documenls.  P.O.  Uox  371954.  Pirtshui-^!'.  P.\ 
15250-7554. 

Introduction  to  Indoor  Air  Qu(:!itv:  (1]  Self- 
Paced  Learnirg  Module  and  12)  A  P.e^ennce 
Manual.  LS.  LiPA,  Office  of  Air  and 
Radiation.  EPA/400/3-91/00.  Julv  1991. 

Mcnc.gmg  Indoor  Air  Qualify.  1991.  ShiiU'v 
J.  Hansen.  The  Fairmont  Press.  Inc.,  700 
Indian  Trail,  Lilburn.  GA  30247. 

ASHRAE Standard  62-1989.  Venlila'.ion 
for  Acceptable  Indoor  Air  Qualify.  Amrncan 
Society  of  Heating,  Refrigeration,  and  Air- 
conditioriing  Engineers,  Inc.  1791  Tullie 
Circle.  NE,  Atlanta,  GA  30329. 

Washington  State  Ventilation  and  Indoor 
Air  Quality  Code,  Chapter  51-13  WAC. 
Washington  State  Building  Code  Council. 

Indoor  Air  Quality  Workbook.  1990.  D.  Jeff 
Burton.  FVE,  Inc.,  178  North  Alta  Street,  Salt 
Lake  City,  Utah  84103. 


APPENDIX  C  to  § . — 

SMOKING  CESSATION  PROGRAM 
INFORMATION— NON^IANDATORY 

The  following  organizations  provide 
smoking  cessation  information  and  program 
material: 

(1)  The  National  Cancer  Institute  operates 
a  toll-free  Cancer  Information  Service  (CIS) 
with  trained  personnel  to  help  vou.  Call  1- 
800-4-C*  NCER  to  reach  the  CIS  office 
serving  your  area,  or  wTite:  Office  of  Cancer 
Communications.  National  Cancer  Institute, 
National  institut»'s  of  M(  alth.  Building  31, 
Room  iO.-\24.  Betiesda.  Maryland  20892. 

(2)  American  Cancer  Society,  1599  Clifton 
Road  NE,  Atlanta,  Georgit  30062,  (404)  320- 
3333.  The  .American  Cancer  Society  (.'\CS)  is 
a  voluntary  org.Tnizaticn  composed'  of  58 
divisions  and  3  100  local  units.  Thronah 
"The  Great  American  Sraokeout"  in 
NovFir.ber,  the  an:iu;ii  Cancer  Crusade  In 
April,  and  numerous  educational  mal-^rial, 
ACS  helps  people  learn  abcut  the  henlin 
hazards  of  smoking  and  become  succf;?sfu! 
cxsmokers. 

(3)  .American  Heart  .Association,  7320 
Greer.ville  .Avenue.  Dallas  Texas  7f)231   (214) 
750-5300.  The  American  Heart  Assoc  iancn 
(.A.fIA)  is  a  voluntary  organization  w  iih 
130.000  members  (physicians,  scient.st^.  ar.d 
lavptTsons)  in  55  stalt'S  and  regional 
materials  about  the  l  ffects  of  smokirg  on  the 
heart.  .AHA  also  iias  developed  a  guidebook 
for  incorporatir-.g  a  weignt-control  component 
into  smoking  cf^sation  programs. 

(4)  .Americon  Lung  .Association,  ir-iO 
Broadwflv,  New  York.  Now  York  1001<^,  (212) 
245-8000.  A  voiunlan,-  organization  cf  7,500 
r::embers  (physxi.r.s.  nurses  end 
laypersons),  th-j  American  Lung  Asso'  iaiion 
(-AL.A)  conducts  nurnc-.'-ous  public 
information  programs  about  the  health  effects 
of  smoking.  ALA  has  59  state  and  85  lot  al 
units.  The  organization  actively  supports 
legis'.ition  and  information  campaign.-:  for 


nonsmokers"  rights  and  provides  help  for 
smokers  who  want  to  quit,  for  example 
through  "Freedom  From  Smoking,"  a  self- 
help  cessation  program. 

(5)  Office  on  Smoking  and  Health.  United 
States  Department  of  Health  and  Human 
Services,  5600  Fisher  Lane,  Park  Building, 
Room  110,  Rockville,  Maryland  20857.  The 
Office  of  Smoking  and  Health  (OSH)  is  the 
Department  of  Health  and  Hum.an  Ser\'ices' 
lead  agency  in  smoking  control.  OSH  has 
sponsored  dist'ibution  of  publications  on 
smoking-related  topics,  such  as  free  fivers  on 
relapse  after  initial  quitting,  helping  a  friend 
or  family  member  quit  smokirg,  the  health 
hazards  of  smoking,  and  the  effects  of 
parental  smoking  on  teenagers. 

PART  1928— OCCUPATIONAL  SAFETY 
STANDARDS  FOR  AGRICULTURE- 
AMENDED 

7.  The  authcrity  citatu-i  for  Part  1928 
is  proposed  to  cc.ntinue  :;■  read  as 
follows: 

Authority:  Sees.  4,  G.  8.  fX  i  upational 
Safety  and  Health  Act  of  l-»:o  i29  U.S  C.  653. 
655,  657);  Secretary  of  L.iN  ■''•:  order  Nos.  12- 
71  (36  FR  8754).  8-76  (41  KR  250591,  9-83 
(48  FR  35736),  or  1-90  (-.•^,  FR  9033),  as 
applicable;  29  CFR  part  1911 

8.  Section  1928  21  is  pioposod  to  be 
cimended  by  adding  a  new  paragraph 
(a)(6)  as  follows: 

§1928.21     Applicable  Standards  In  29  CFR 
Part  1910. 

(a)*** 

(6)  Indoor  air  quality — .Section 
1910.1033. 

[FR  Doc.  94-7619  Filed  4-t-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  352. 700,  and  740 
[Docket  No.  78N-0038] 
RIN  0905-AA06 

Discussion  of  Ultraviolet  A-Protection 
Claims  and  Testing  Procedures  for 
Over-the-Counter  Sunscreen  Drug 
Products;  Public  Meeting  and 
Reopening  of  the  Administrative 
Record 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting  and 

reopening  of  the  administrative  record. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  public  meeting  will  be  held  to 
discuss  testing  procedures  to 
demonstrate  that  an  over-the-counter 
(OTC)  sunscreen  drug  product  protects 
users  from  ultraviolet  A  (UVA) 
radiation.  FDA  is  holding  this  meeting 
after  considering  public  comments 
regarding  UVA  claims  and  testing 
procedures  received  in  response  to  the 
agency's  notice  of  proposed  rulemaking 
and  letters  sent  by  the  agency.  In 
addition,  FDA  is  reopening  the 
administrative  record  for  the  proposed 
rulemaking  for  OTC  sunscreen  drug 
products  to  allow  comment  on  matters 
considered  at  the  meeting.  FDA  intends 
to  invite  guests  and  consultants  to 
address  technical  matters  related  to  the 
questions  listed  in  this  document.  This 
meeting  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  The  meeting  will  be  held  on  May 
12,  1994,  8:30  a.m.  The  agency 
anticipates  that  the  meeting  will  last  1 
day.  However,  if  there  is  sufficient 
interest  in  participation,  the  meeting 
will  be  extended  an  additional  day  at 
the  discretion  of  the  chairperson. 
Submit  relevant  data  and  notice  of 
participation  by  April  29,  1994.  Submit 
comments  regarding  matters  raised  at 
the  meeting  by  July  31, 1994.  The 
administrative  record  will  remain  open 
until  July  31,  1994. 

ADDRESSES:  Submit  relevant  data,  notice 
of  participation,  and  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  rm.  1-23,  12420  Parklawn 
Dr..  Rockville,  MD  20857.  The  meeting 
will  be  held  in  conference  rm.  D, 
Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
loanne  Rippere,  Center  for  Drug 
Evaluation  and  Research  (HFD-813), 


Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-1003. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1993  (58  FR 
28194),  FDA  published  a  notice  of 
proposed  rulemaking  for  OTC  sunscreen 
drug  products.  In  the  proposed  rule,  the 
agency  discussed  OTC  sunscreen  drug 
products  that  claim  to  provide 
protection  from  UVA  radiation  and  the 
public  health  significance  of  UVA 
radiation  (58  FR  28194  at  28232  and 
28233).  The  agency  also  discussed 
testing  procedures  for  sunscreens  that 
absorb  UVA  radiation  (58  FR  28194  at 
28248  to  28250).  The  comment  period 
for  comments  related  to  UVA 
ingredients,  claims,  and  testing  closed 
on  November  8,  1993. 

To  ensure  that  sunscreen  drug 
products  having  UVA  protection  claims 
offer  significant  UVA  protection,  the 
agency  proposed  that  an  OTC  sunscreen 
ingredient  must  have  an  absorption 
spectrum  extending  to  360  nanometers 
(nm)  or  above  in  order  to  display  UVA 
protection  claims  in  its  labeling  (58  FR 
28194  at  28233).  The  product  would 
also  have  to  demonstrate  meaningful 
UVA  protection  by  satisfying  UVA 
testing  procedures  that  would  be 
included  in  the  monograph.  However, 
these  procedures  have  yet  to  be 
established.  The  agency  requested 
specific  comments  on  appropriate 
procedures  to  be  used.  Previously,  the 
agency  had  requested  specific 
information  on  UVA  protection  factors 
(Ref.  1). 

In  the  proposed  rule  (58  FR  28194  at 
28248  to  28250),  the  agency  tentatively 
suggested  that  a  testing  method  similar 
to  the  one  described  by  Lowe  et  al.  (Ref. 
2)  could  be  used  to  demonstrate  that  a 
sunscreen  drug  product  provides 
protection  against  UVA  radiation.  This 
method  uses  48-  and  72-hour  erythema 
reactions  and  12-  to  14-day 
melanogenesis  in  skin  sensitized  with  8- 
methoxsalen  (8-MOP).  However, 
because  the  agency  did  not  have  enough 
information  or  data  to  propose  a  method 
for  determining  UVA  protection  in  the 
proposed  rule,  the  agency  stated  that  a 
method  should  be  developed  and 
validated  in  the  same  manner  as  was  the 
sunscreen  testing  procedure  for 
protection  against  ultraviolet  B  (UVB) 
radiation  (i.e.,  sunscreen  protection 
factor  (SPF)  testing).  Furthermore,  the 
agency  requested  comments  and  data 
regarding  an  appropriate  testing 
methodology  for  OTC  sunscreen  drug 
products  that  afford  UVA  protection. 

The  agency  received  a  substantial 
amount  of  comments,  data,  and 
information  regarding  UVA  ingredients, 


claims,  and  testing  procedures.  After 
evaluating  the  submitted  material,  the 
agency  finds  that  there  are  two  basic 
interrelated  questions  regarding  testing 
procedures  for  determining  UVA 
protection  that  must  be  addressed  before 
the  agency  can  complete  its  assessment 
of  appropriate  UVA  ingredients  and 
claims.  These  questions  are: 

(1)  What  action  spectrum  best 
describes  the  biological  risk  of  UVA 
radiation  (i.e.,  which  ultraviolet 
radiation  wavelengths  are  most  likely  to 
cause  biological  damage),  and 

(2)  Which  testing  procedure  best 
defines  the  UVA  protection  provided  by 
a  sunscreen  drug  product? 

I.  Action  Spectra  for  UVA-Related  Skin 
Damage 

Several  comments  discussed  the 
appropriate  action  spectrum  for 
biological  risk  associated  with  UVA 
radiation.  One  comment  stated  that,  in 
developing  a  consensus  regarding  an 
acceptable  assay  for  determining  the 
UVA  protection  provided  by  a 
sunscreen  drug  product,  the  specific 
UVA  effect  that  is  to  be  blocked  must  be 
considered.  These  effects  include  UVA 
er>'thema,  UVA-induced  drug 
photosensitivity,  immediate  pigment 
darkening,  delayed  tanning,  or  other 
effects  of  photodamage. 

One  comment  stated  that  several 
action  spectra  describing  different 
aspects  of  solar-induced  skin  damage 
have  been  determined  in  a  number  of 
different  species  and  cell  types.  The 
comment  described  these  aspects  as 
photocarcinogenesis,  DNA  damage, 
photoaging,  mutagenicity,  and 
immunosuppression.  The  comment 
maintained  that  each  action  spectrum 
for  UV-induced  damage  closely  tracks 
the  human  erythemal  action  spectrum. 
The  comment  stated  that  the  best 
summary  of  the  biological  risk  of  UV 
light  has  been  published  by  the 
Commission  Internationale  de 
lEclairage  (CIE)  (Ref.  3).  The  CIE  Hazard 
Spectrum  embodies  the  comprehensive, 
yet  normal,  risks  to  human  skin  due  to 
full-spectrum  UV  exposure  and  reflects 
the  findings  of  the  action  spectra 
biological  responses  to  UV  described 
above.  The  CIE  Hazard  Spectrum  shows 
that  the  damage  risk  for  UVB  at  290  nm 
is  100  times  higher  than  that  at  320  nm. 
The  damage  risk  at  320  nm  is  100  times 
higher  than  that  at  400  nm.  The  damage 
risk  at  320  nm  is  at  least  10  times  greater 
than  the  damage  risk  at  340  nm.  This 
spectrum  shows  that  the  most  damage 
potential  is  in  the  UVB  wavelengths 
(290  to  320  nm).  followed  by  the  shorter 
UVA  wavelengths  (320  to  340  nm).  The 
comment  cited  numerous  scientific 
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articles  and  submilted  action  spectra  to 
support  its  statements  (Ref.  4). 

Ajiotlier  comnient  stated  that 
although  protection  against  UVA  is 
important,  it  is  not  as  important  as 
protection  against  UVB.  The  comment 
argued  that,  based  on  the  CIE  Hazard 
Spectrum,  the  UVB  wavelengths 
contribute  80  to  85  percent  of  the 
damage  risk  in  sunlight,  while  UVA 
contributes  15  to  20  percent  of  the 
damage  risk. 

One  comment  stated  that  some  known 
effects  on  humans  caused  by  UVA 
radiation  include: 

(1)  Photoaging  of  the  skin, 

(2)  UVA-induced  hypersensitivities, 

(3)  Augmentation  of  skin  cancers,  and 

(4)  Erythema.  However,  the  comment 
noted  that  there  is  no  single  known 
action  spectrum  to  describe  which  parts 
of  the  UVA  spectrum  are  most  active  in 
causing  these  effects.  Therefore,  the 
comment  maintained  that  it  is  not 
appropriate  to  use  the  UVA-erythema 
action  spectrum  for  testing  purposes. 
The  comment  stated  that  UVA 
protection  should  be  assessed  in 
relation  to  UVB  protection  and  that  the 
assumption  should  be  made  that  all 
wavelengths  are  equally  important. 

One  comment  stated  that  the  "current 
test  for  erythema"  is  inadequate  to  test 
for  the  full  spectrum  of  UVA  radiation 
because  erythema  is  not  a  valid 
measurement  of  UVA  exposure.  The 
comment  argued  that  using  the 
erythema  action  spectrum  to  test  for 
UVA  protection  will  give  consumers  a 
false  sense  of  the  extent  of  UVA 
protection  afforded  by  a  product.  The 
comment  added  that  the  immediate 
pigment  darkening  (IPD)  action 
spectrum  is  preferable  because  it  is 
broad  enough  to  take  into  account 
almost  all  UVA  wavelengths.  Another 
comment  stated  that  the  IPD  action 
spectrum  is  indicative  of  a  true  broad 
spectrum  UVA  response. 

One  comment  noted  that  the  IPD 
action  spectrum  was  first  described  to 
extend  from  300  to  420  nm.  with  a 
broad  peak  between  340  and  370  nm 
(Ref.  5).  The  action  spectrum  was  later 
described  to  exteod  horn  300  to  620  nm, 
with  a  peak  effectiveness  between  400 
and  500  nm  (visible  light)  (Ref  6). 
Because  of  the  difference  between  these 
two  reported  spectra,  the  comment 
reevaluated  the  action  spectrum  for  IPD 
between  310  and  400  nm  and  reported 
that  the  IPD  action  spectrum  exteaids 
from  320  to  400  nm  with  a  krw  peak 
around  340  nm  (fief-  7l 

CoDGuirent  with  deterrnining  which 
testing  prooedure  is  appropriate  for  use 
in  valiidating  the  UVA  protection 
provided  by  a  sunscreen  drug  ptroduct, 
the  agency  must  driermine  what  portion 


of  the  UVA  spectrum  sbo\i\d  be  blocked 
by  the  product  before  amsumers  are 
effectively  protected  against  the  hazards 
of  UVA  radiation.  The  agency  would 
like  to  consider  the  following  specific 
questioQs  at  the  meeting: 

1.  VVhicA  action  spectra  are  the  most 
important  with  respect  to  skin  damage 
caused  by  UVA  radiation? 

2.  Is  the  erjnhema  action  spectrum  an 
adequate  surrogate  for  UVA  biological 
risk,  or  is  some  other  action  spectrum 
(such  as  the  IPD  action  spectrum)  more 
appropriate? 

3.  Can  a  sunscreen  drug  product  that 
protects  consumers  against  the  shorter 
UVA  wavelengths  (320  to  340  nm)  but 
not  against  longer  UVA  wavelengths 
(340  to  400  nm)  prevent  significant  UVA 
damage? 

4.  What  should  consumers  expect 
from  a  sunscreen  drug  product  that  is 
labeled  to  provide  protection  against 
UVA  radiation  or  as  a  "broad  spectrum" 
sunscreen? 

II.  UVA  Testing  Procedures 

The  agency  did  not  propose  a  method 
for  determining  UVA  protection  in  the 
tentative  final  monograph  for  OTC 
sunscreen  drug  products.  The  agency 
stated  that  a  method  should  be 
developed  and  validated  in  the  same 
manner  as  the  sunscreen  testing 
procedure  for  protection  against  UVB 
radiation  (58  FR  28194  at  28250).  The 
agency  noted  that  any  such  method 
.should  cleaj-ly  demonstrate  that  a 
particular  product  provides  significant 
protection  against  UVA  radiation.  The 
method  should  include  the  use  of  a 
control  sunscreen  f>reparatian  that 
absorbs  UVA  radiation  and  that  can  be 
used  to  assure  the  reliability  of  the 
testing  procedure  and  equipment.  The 
method  should  demonstrate  that  a 
sunscreen  ingredient  either  does  or  does 
not  protect  against  UVA  radiation.  The 
agency  requested  comments  and  data 
regarding  an  appropriate  testing  method 
fer  OTC  sunscreen  drug  products  that 
protect  against  UVA  radiation.  In 
response,  the  agency  received 
infonnation  and  data  pertaining  to 
several  UVA  testing  procedures, 
including  both  in  vivo  and  in  vitro  test 
methods. 

One  comment  recommended  adoption 
of  an  in  vitro  test  method  that  does  not 
rely  upoo  either  photosensitizatian  or 
nonsolar  light  sources  for  determining 
UVA  protection  for  nonnal  skin  (Ref.  8). 
According  to  the  comment,  this  method 
in\x»K'es: 

(1)  Determining  the  UV  absorbance 
spectrum  of  the  sunscreen  product, 

(2)  Calculating  a  convolution 
spectrum  by  multiplying  the  solar 


spectrum  with  the  current  CIE  Hazard 
Spectrum,  and 

<3)  Incorporating  the  sunscreen 
tranwnission  spectrum  into  the 
convolution  spectrum  to  obtain  a  UVA 
effectiveness  ratio  which  is 
conveniently  expressed  as  a  UVA 
protection  percentage  (APP).  The 
comment  maintained  that,  unlike  other 
methods,  the  APP  represents  the 
fraction  of  full  spectrum  UVA  (320  to 
400  nm)  removed  by  a  product. 

The  comment  stated  that  because  the 
original  "full  spectrum"  method 
produces  an  SPF  value  analogous  to  the 
clinically  determined  SPF  number,  the 
APP  has  direct  relevance  to  the  SPF 
determined  on  human  subjects  and  is  a 
subset  of  the  full-spectrum  SPF 
determination.  The  comment  added  that 
once  an  SPF  has  been  determined 
clinically,  it  is  simple  to  take  the  full- 
spectrum  absorbance  spectrum  and 
calculate  the  APP  based  on  the  clinical 
test  results.  Therefore,  although  the 
determination  of  the  APP  does  involve 
in  vitro  measurements,  it  also  relies  on 
direct  clinical  measurements. 

The  comment  contended  that  there 
are  a  number  of  advantages  to  using  the 
APP  system: 

(1)  It  is  a  subset  of  the  existing  SPF 
for  sunscreen  drug  products  and. 
therefore,  relates  to  an  eryihemal 
endpoint  in  normal  skin; 

(2)  It  does  not  unnece.ssariiy  duplicate 
clinical  testing; 

(3)  It  clearly  demon.strates  whether  a 
sunscreen  drug  product  provides 
meaningful  protection  against  UVA 
radiation,  and  it  is  useful  in  determining 
comparative  UVA  protection; 

(4)  It  avoids  the  deficiencies  of 
nonsolar  light  sources,  photosensitizing 
chemicals,  the  failure  of  dose 
reci{>rocity  for  human  UVA  exposures, 
and  endpoints  which  do  not  reljte  to 
known  UVA  damage  to  human  skin; 

(5)  It  is  independent  of  exposure  dose 
or  duration; 

(6)  It  includes  all  the  UVA 
wavelengths  in  their  direct  proportion 
and  intensity  as  found  in  natural 
sunlight;  and 

(7)  It  is  directly  rele\ant  to  overall 
product  effectiveness.  The  comment 
added  that  in  the  absence  of  a  light 
source  specific  to  the  UVA  range.  APP 
determination  is  the  best  measurement 
of  a  product's  UVA  protection  level. 

One  comment  stated  that  the  in  vitro 
APP  test  is  difficult  to  extend  to  a 
human  in  vivo  situation  and  that  the 
test  cannot  be  used  to  study 
substantivity  or  stability.  TTie  comment 
added  that  because  the  APP  test  uses  the 
erythema  action  spectrum  and  a 
mathematical  extraction  of  the  UVA 
segment  of  the  solar  spectrum,  it 
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overestimates  the  actual  amount  of  UVA 
radiation  blocked  by  most  products.  A 
reply  comment  argued  that  the  APP 
technique  is  derived  from  well-studied 
and  extensively  published  in  vitro  SPF 
methodology  (Refs.  9,  10,  and  11),  that 
it  is  simple  to  evaluate  water  resistance 
using  this  model,  and  that  data  on  water 
resistance  have  been  published.  The 
reply  comment  added  that  APP  values 
are  derived  from  the  same  spectral  data 
(320  to  400  nm)  that  provide  in  vitro 
SPF  values.  The  final  SPF  value  from 
clinical  studies  is  compared  to  the  in 
vitro  SPF  and  the  absorbance  spectrum 
can  be  matched  to  the  exact  clinical  SPF 
for  UVA  calculations.  The  UVA  portion 
of  the  sunscreen's  efficacy  can  then  be 
calculated  from  the  in  vitro  SPF  data. 
Therefore,  the  comment  argued  that  the 
APP  has  direct  relevance  to  the  clinical 
effectiveness  of  the  sunscreen  product, 
but  does  not  require  the  exposure  of 
human  subjects  to  unnecessary  UV 
radiation. 

One  comment  stated  that  an  in  vitro 
method  developed  by  Diffey  and  Robson 
(Ref.  12)  avoids  many  of  the  limitations 
of  in  vivo  methods  (e.g.,  lack  of 
reciprocity  and  light  sources  that 
produce  5  to  20  times  the  intensity  of 
the  sun)  and  allows  the  correct 
estimation  of  the  attenuating  power  of  a 
sunscreen  drug  product.  The  comment 
described  this  method  as  recording 
photocurrent  in  5  nm  steps  from  290  to 
400  nm  and  measuring  the  spectral 
transmission  of  UV  radiation  through  a 
sample  of  Transpore^M  tape  with  and 
without  sunscreen  applied.  TransporeTM 
tape  is  UV  radiation  transparent  and  has 
a  rough  surface  that  distributes 
sunscreen  products  in  a  way  similar  to 
the  uneven  surface  of  the  skin.  Any 
radiation  source  may  be  used,  providing 
there  is  a  continuous  power  distribution 
between  290  and  400  nm.  This  method 
assesses  the  SPF  of  a  product  and  the 
UVA/UVB  ratio.  The  UVA/UVB  ratio 
compares  the  reduction  of  UV  radiation 
in  the  UVA  region  with  that  in  the  UVB 
region  of  the  spectrum.  According  to  the 
comment,  this  ratio  can  be  used  as  an 
indicator  of  the  UVA  protection 
properties  of  a  sunscreen  drug  product. 

One  comment  claimed  that  the 
method  developed  by  Diffey  and  Robson 
(Ref.  12)  has  many  advantages,  as  well 
as  being  simple,  inexpensive,  and  well 
correlated  with  clinical  testing.  The 
comment  noted  that  the  method  does 
not  require  a  biological  endpoint  such 
as  erythema,  tanning,  or  immediate 
pigment  darkening.  The  comment  stated 
that  the  method  provides  a  basis  for  the 
classification  of  the  UVA  protection 
provided  by  a  product  and  added  that 
a  manufacturer  planned  to  utilize  the 
Diffey  and  Robson  method  to 


standardize  the  UVA  claims  of  its 

f)roducts.  Sunscreen  products  would  be 
abeled  with  one  to  four  stars  depending 
upon  the  amount  of  UVA  protection 
provided  by  the  products  as  determined 
by  the  Diffey  and  Robson  method.  The 
comment  concluded  that  using  the 
"star"  rating  system  for  UVA  claims  and 
the  SPF  designation  for  UVB  claims 
provides  a  simple  method  for 
consumers  to  determine  the  protective 
nature  of  a  sunscreen  product.  The 
comment  submitted  a  description  of  the 
manufacturer's  methodology  and  "star" 
rating  system  (Ref.  13). 

Another  comment  submitted  data 
describing  the  application  of  this  ratio 
method  to  the  determination  of  the  SPF 
and  UVA/UVB  ratio  of  titanium  dioxide 
and  zinc  oxide  dispersions  (Ref.  14). 
The  comment  noted  that  the  accuracy  of 
this  method  is  enhanced  by  good 
product  application  and  that  the  in  vitro 
results  obtained  by  this  method  show 
good  agreement  with  in  vivo  values. 

However,  another  comment 
contended  that  the  Diffey  and  Robson 
method  (Ref.  12)  has  been  showm  to 
have  poor  correlation  with  clinical 
results  (Ref.  15).  The  comment  stated 
that  the  Diffey  and  Robson  method  has 
been  used  as  the  basis  for  "quantifying" 
UVA  protection  expressed  as  "stars"  on 
the  package  labeling  of  some  sunscreen 
products  sold  in  Europe  (Ref.  16). 
Without  using  an  action  spectrum  such 
as  the  CIE  UV  Hazard  Spectrum  or  the 
erythema)  efficacy  spectrum  for 
weighting,  the  "star"  method  considers 
all  UVA  wavelengths  as  having  the  same 
erythemal  effectiveness.  The  "star" 
value  results  from  an  unweighted  ratio 
of  the  UVA  absorbance  to  the  UVB 
absorbance  of  the  product.  Therefore, 
the  comment  maintained  that  a  low  SPF 
product  with  a  flat  absorbance  spectrum 
could  get  four  "stars"  (i.e..  the  highest 
rating),  while  a  higher  SPF  product 
would  get  fewer  "stars"  because  the 
higher  SPF  product  would  absorb 
disproportionately  higher  levels  of  UVB, 
similar  to  the  action  spectrum  for 
er>1hema.  The  comment  stated  that  the 
"star"  concept  is  in  direct  contrast  to 
the  accepted  concept  of  formulating 
sunscreen  drug  products  to  provide  the 
most  protection  in  the  most  damaging 
portion  of  the  UV  spectrum.  The 
comment  contended  that  the  "star" 
method  is  misleading  to  consumers  and 
added  that  the  use  of  the  "star"  method 
in  England  has  been  criticized  by 
dermatologists,  who  have  asked  that  the 
system  be  withdrawn. 

One  comment  recommended  that  the 
agency  adopt  the  current  Standards 
Association  of  Australia  (SAS)  UVA 
(broad  spectrum)  test  method  AS-2406 
as  an  objective  measure  of  UVA 


blocking  (Ref.  17).  This  method 
measures  the  percent  transmission  of 
the  test  sunscreen  drug  product  between 
320  and  360  nm.  If  an  8-micrometer 
layer  of  appropriately  dissolved 
sunscreen  product  does  not  transmit 
more  than  10  percent  of  UV  radiation  at 
any  wavelength  from  320  to  360  nm 
inclusive,  the  product  may  be 
considered  as  providing  broad  spectrum 
protection.  The  comment  contended 
that  this  method  has  a  number  of 
advantages.  UV  protection  claims  are 
most  appropriately  substantiated  by 
measuring  the  blocking  of  UV  directly 
rather  than  measuring  some 
consequence  of  UVA  exposure.  Thin 
film  spectrophotometric  evaluation  of 
sunscreen  drug  products  has  reached  a 
level  of  technical  proficiency  to  permit 
instrumental  evaluation  of  UVA 
blocking  potential.  Adopting  an  already 
accepted  standard  protocol  will  enhance 
the  ability  of  the  United  States 
sunscreen  industry  to  compete  equally 
in  foreign  markets.  This  lest  will 
substantially  reduce  testing  costs.  No 
human  subjects  are  used.  The  comment 
added  that  this  method  provides  a  strict 
criterion  that  serves  to  identify  only  the 
most  effective  UVA  blockers.  The 
comment  submitted  several  UVA  scans 
to  demonstrate  that  the  SAS  method 
differentiates  between  the  "poorly 
effective"  oxybenzone-containing 
sunscreens  and  an  assortment  of 
products  containing  "excellent"  UVA 
bloclcers,  e.g.,  titanium  dioxide  and 
avobenzone  (Parsol  1789)  (Ref.  17). 

Two  comments  contended  that  there 
are  several  deficiencies  in  the  SAS 
method.  The  results  are  not  correlated  to 
a  clinical  SPF  test.  Numerous  studies 
have  shown  that  solution  and  thin-film 
spectra  are  not  relevant  to  actual 
product  performance  on  skin.  The 
performance  of  the  sunscreen  is 
evaluated  only  in  the  limited  range  of 
320  to  360  nm,  rather  than  throughout 
the  entire  UVA  spectrum  (320  to  400 
nm). 

Two  comments  recommended  that  the 
agency  not  adopt  in  vitro  methods  that 
rely  on  measuring  the  transmission  of 
UVA  radiation  through  either  epidermis 
or  a  UV-transparent  skin  cast  (Refs.  18 
and  19).  The  comments  contended  that 
these  methods  are  inappropriate 
because  they  use  nonsolar  UVA 
radiation  sources  and  limited  range 
UVA  detectors  or  detectors  without  an 
appropriately  weighted  response.  The 
comments  stated  that  these  limitations 
would  cause  the  results  to  be 
noruelevant  to  the  actual  responses  of 
normal  skin  to  full-spectrum  natural 
sunlight.  The  comments  mentioned  that 
one  method  (Ref.  19)  contains  a  small 
but  significant  contamination  by  UVB 
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energy  below  320  nm  that  xvoald 
adversely  affect  the  resultiog  eHtcacy 
values  and  lead  to  wrooeous  measuras 
of  UVA  efficacy.  The  corainentB  stated 
that  the  other  method  (Ref.  18)  skews 
results  toward  the  longer  UVA 
wavelengths  because  of  the  lamp's 
deficiencies  in  the  shorter,  energy-rich 
UVA  The  comaients  added  that  this 
skewing  causes  an  overestimation  of  the 
protacticMi  of  some  products,  making 
those  with  ingredients  that  are  long 
wavelength  absorbers  (such  as 
avobenzoae)  look  unrealistically 
effective. 

One  comment  cxMiduded  that  a 
rigorous  and  foolproof  in  vitro  test 
metixxl  has  not  been  established  or 
validated.  The  comment  submitted  two 
scientific  publications  that  discuss  some 
of  the  difficulties  associated  with  in 
vitro  sunscreen  testing  techniques  (Refe. 
15  and  20).  The  comment  argued  that 
none  of  the  current  in  vitro  methods 
adeqiiataly  «valua(te  the  photostability  of 
sunscreens,  h  further  stated  that  a 
validated  in  vivo  human  UVA  test 
method  must  first  be  established.  Then, 
future  in  vitro  test  methods  can  be 
tested  and  vaUdated  against  this 
standard. 

Several  comments  urged  the  agency 
not  to  adopt  a  testirtg  method  that 
utilizes  photosensitiring  chemicals.  The 
comments  presented  a  number  of 
arguments  against  this  type  of  testing.  It 
is  considered  unethical  because  of  the 
carcinogenic  potential  of  the 
photosensitizing  chemical  (such  as  8- 
MOP).  The  action  spectrum  (i.e.,  for  8- 
MOP  induced  erythema)  is  artificial  and 
inappropriate.  The  values  obtained  vary 
with  the  sensitizing  chemical  used  and 
the  spectrum  of  the  irradiating  source 
used.  The  values  obtained  have  no 
relevance  to  real-life  situations.  The 
testing  may  result  in  a  persistence  of 
pigmentation  or  blistering  reactions.  8- 
MOP  sensitization  exaggerates  the 
biological  response  and  presents  a  riiik 
of  causing  severe  ulcerative  acute 
reactions.  8-MCJP  puts  subjects  at  risk 
for  phototoxic  reactions  for  up  to  6 
hours  after  exposure. 

One  comment  contended  that 
photosensitizing  testing  methods  have  a 
number  of  benefits,  such  as  short 
irradiance  limes,  clearly  defined 
endpoints,  and  reproducible  results. 
The  comment  added  that  the  results 
from  these  test  methods  are  relevant  to 
patients  taking  8-MOP  or  other 
photosensitizing  drugs  with  similar 
action  spectra.  The  comment  concluded 
that  photosensitizing  test  methods  could 
be  useful  to  detennine  photoprotection 
factors  for  claims  against  phototoxic 
reactions. 


Seversl  oorasMots  uiged  the  i^ency  to 
accept  the  IPO  testing  method  far 
determining  UVA  protection.  One 
CQumeat  i^aled  th^  the  IPO  method  it 

generally  recogniaed  by  a  substantial 
body  of  scientists  as  the  preferred  UVA 
testing  method.  Several  oommeDts 
provided  a  number  of  benefits  for  using 
the  IPD  method.  They  claimed  that  this 
test  method  is  the  one  that  is  most 
represeniati\'e  of  true  conditions 
because  it  is  an  in  vivo  determination 
that  accounts  far  biological  reactions 
that  can  occur  on  Uving  skin.  Unlike  the 
testing  procedure  using  skin 
photosensitized  with  6-MOP,  the  IPD 
test  is  indicative  of  a  triie  broad 
spectrum  response  of  normal  healthy 
skin.  Unlike  erythema  that  is  a  response 
only  to  the  shorter  wavelength  UVA 
radiation.  IPD  is  a  response  to  broad 
spectrum  UVA  radiation.  The  IPD 
method  requires  the  use  of  conader^y 
lower  doses  of  radiation  energy,  thus 
exposing  subjects  to  less  risk.  The  IPD 
method  uniquely  compliments  the 
current  SPF  sj-stem  by  accurately 
reflecting  the  actual  amoimt  of  long 
wave  UVA  radiation  attenuated  by  a 
sunscreen  product.  The  IPD  method  is 
reliable,  aooirate.  and  xeproduciblB.  The 
IPD  test  can  be  performed  in  a  standard 
sunscreen  evaluation  laboratory  with 
minimal  adaptation  of  existing 
equipment.  The  comments  coDchided 
that  until  well-estabh.shed  action 
spectra  for  specific  UVA  damage  are 
established.  IPD  is  the  best  method 
currently  available  because  it  reflects 
broad  spectrum  UVA  protection  equally 
across  the  entire  UVA  spectrum. 

One  comment  submitted  a  testing 
protocol  using  IPD  as  the  endpoint  (Ref. 
21).  The  comment  stated  that  the 
suggested  testing  procedure  fuihiled  a 
number  of  criteria.  The  resulting 
protection  factor  gives  the  consumer 
additional  information  about  the 
sunscreen  number,  complementing  the 
SPF  value.  The  response  variable  has  a 
relatively  flat  action  spectrum  (i.e..  320 
to  400  nm.  with  a  low  peak  at  around 
340  nm)  throughout  the  region  of 
interest.  Using  this  spectrum  results  in 
UVA  protection  vahiiBS  that  closely 
reflect  the  actual  amount  of  radiation 
reduced.  The  testing  response  obeys 
dose  reciprocity  over  the  anticipated 
irradiance  range.  The  test  is  practical 
with  minimal  risk  to  subjects.  The 
comment  aided  that  an  eight-center 
clinical  test  has  validated  this  method 
as  acceptable  for  determining  UVA 
protection  over  the  entire  UVA 
spectrum,  indudiog  long  wavelength 
UVA  U.e.,  340  to  400  nm). 

The  comment  suhmittfd  tiinical  test 
results  from  the  eight  test  sites  (Ref  21). 
Each  lestiog  facility  completed  between 


10«Dd  20  subjects.  Subjects  with  skia 
types  in  and  IV  were  used.  Four 
sunsuesu  formulations  and  a  vehicle 
control  wvrs  tsstod.  The  sunscreen 
products  oon  toned: 

(1)  7-perc8Dt  padimate  O, 

(2)  Z-peroent  oxybenzcme, 

(3)  S-peroent  oxybenzone,  and 

(4)  4  percent  titanium  dioxide. 
The  protocol  used  a  rantfamized. 

complete  block  design  with  all  subjects 
at  each  testing  center  receiving  all  Gve 
test  materials.  The  comment  stated  that 
the  studies  were  conducted  similar  to  an 
SPF  test,  but  a  detailed  protocol  was  not 
submitted.  For  example,  UVA  dosages 
and  application  density  of  the  test 
sunscreens  were  not  noted.  Six  sites 
used  a  150-Walt  (W)  Xenon  lamp  widi 
3-millimeter  (mm)  VVG335  and  1-mm 
UGll  filters.  One  site  used  a  1.000-4V 
Xenon  lamp  with  3-mm  WG335  and  2- 
mm  UGll  filters.  One  site  used  a 
Krypton  lamp  (i.e.,  Dermlite)  of 
unspecified  wattage.  The  comment 
noted  that  neither  of  the  last  two  UVA 
sources  are  recommended,  and  the 
results  obtained  using  these  lamps  were 
included  for  information  purposes  only. 

The  IPD  threshold  dose  of  UVA 
radiation  was  first  measured  on 
unprotected  skin,  then  on  protected 
skin.  The  ratio  of  the.se  two  doses  was 
then  calculated  to  derive  the  UVA 
Protection  Factor  (UVA-PF).  The  IPD 
was  graded  immediately  after  UV 
exposure,  allowing  complete  testing  in  a 
single  visit. 

Tne  comment  stated  that  comparison 
of  test  products  indicated  that  the  mean 
UVA-PF  of  the  vehicle  (1.7).  the  7- 
percent  padimate  O  product  (1^8),  and 
the  2-percent  oxybenzone  product  [\A) 
were  similar.  The  5-percent  oxybenzone 
product  (2.1)  and  the  4-percent  titanium 
dioxide  product  (3.0)  wore  both 
significantly  greater  than  the  other  three 
products.  The  titanium  dioxide  product 
was  significantly  greater  than  the  5- 
percent  oxybenzone  product.  Although 
overall  statistical  analysis  detected 
significant  site-by-product  interaction, 
the  individual  results  indicate  that  this, 
was  primarily  a  quantitative  interaction 
effect.  The  comment  maintained  that  the 
consistency  of  the  results  was 
encouraging,  ccmsidering  that  this  was 
the  first  experience  in  reading  the  IPD 
response  (or  most  of  the  participating 
sites.  The  comment  stated  that  these 
data  indicate  that  the  IPD  procedure  can 
reliably  discriminate  among  products 
that  provide  meaningful  long 
wavelength  UVA  protection.  The 
comment  proposed  using  a  base  siae  of 
20  subjects  per  test  and  a  4-peroent 
titanium  dioxide  product  as  a  control  to 
be  run  concurrently  with  each  subject. 
The  comment  proposed  that  the  UVA- 
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PF  be  the  lower  95  percent  confidence 
interval  subtracted  from  the  mean. 

Three  comments  recommended  using 
an  IPD  test  based  upon  two  recent 
publications  (Refs.  22  and  23).  One 
study  (Ref.  22)  used  a  Xenon  lamp 
equipped  with  a  dichroic  mirror  filtered 
with  1-mm  WG345. 1-mm  VVG320.  and 
1-mm  UGll  filters.  The  exposure 
increments  were  programmed  in 
arithmetic  increments  of  2  Joules  per 
square  centimeter  (J/cm2).  On  protected 
skin,  the  increments  were  3  or  4  J/cm^. 
Application  density  of  the  test 
sunscreen  products  was  2  milligrams 
per  cm2.  Visual  assessment  of 
pigmentation  was  done  immediately 
after  exposure  and  was  performed  on 
the  basis  of  a  homogenous  pigmentation 
with  well-defined  borders  as  endpoinfs. 
The  UVA-PF  is  determined  as  the  ratio 
of  minimal  IPD  dose  with  protection  to 
the  minimal  IPD  dose  without 
protection. 

The  other  study  (Ref.  23)  recommend.s 
the  'jse  of  xenon  or  metal  halide 
sources,  or  a  xenon/metal  halide 
combination,  with  continuous  spectra 
restricted  to  the  UVA  spectrum  (320  to 
390  nm)  with  filters,  such  as  3-mm 
VVG335  and  1-mm  UG5.  Six  UVA  doses 
ranging  from  4  to  about  30  I/cm2  are 
applied  in  50  percent  increments  to 
subjects  with  skin  types  II,  III,  and  IV. 
The  study  states  that  with  potential  free 
interpolation,  this  is  actually  a  25- 
percent  progression.  The  doses  applied 
on  the  protected  skin  are  multiplied  by 
the  expected  UVA-PF  of  the  product 
under  test.  Observation  of  the  responses 
are  delayed  for  at  least  1  hour,  and 
typically  2  hours,  after  exposure.  The 
study  states  that  results  are  less  variable 
if  read  at  2  hours.  A  simultaneous 
determination  of  the  minimal  IPD  doses 
on  protected  and  unprotected  skin  is 
done  at  the  same  time  in  standard  room 
and  illumination  conditions.  Other 
parameters  concerning  the  test  area,  size 
of  test  sites,  product  application 
density,  selection  of  volunteers,  etc. 
follow  the  same  current  standards  as  for 
the  SPF  determination. 

Several  comments  objected  to  the  use 
of  the  IPD  testing  method.  One  comment 
stated  that  the  action  spectrum  for  the 
IPD  response  is  flat  and  quite  dissimilar 
from  the  action  spectrum  for  damage  to 
the  skin  from  ultraviolet  light  for 
erythema,  skin  cancer,  or  photoaging  of 
the  skin.  The  comment  contended  that 
the  IPD  response  has  not  been 
demonstrated  to  be  a  direct  or  surrogate 
endpoint  for  biological  damage  and, 
therefore,  there  is  no  relationship 
between  a  product's  ability  to  prevent 
IPD  and  to  prevent  damage  to  the  skin. 
The  comment  added  that  IPD  has  been 
showTi  to  be  unstable,  variable,  and 


nonlinear.  Another  comment  stated  that 
the  IPD  reaction  shows  nonreciprocal 
behavior,  i.e.,  the  severity  of  the 
reaction  depends  upon  the  time  taken  to 
deliver  a  certain  dose. 

One  comment  noted  that  there  are  two 
methods  of  assessing  UVA  protection 
that  are  referred  to  as  IPD.  The  comment 
stated  that  these  two  methods  differ  in 
the  amount  of  energy  needed  to  produce 
a  response  and  the  time  after  irradiation 
at  which  the  endpoint  is  read.  In  one 
method,  the  response  is  read  at  45 
seconds  after  exposure.  This  response  is 
transient  and  has  been  shown  to  be 
highly  variable  and  nonreproducible. 
The  response  is  oxygen-dependent  and 
can  only  be  elicited  in  darker  skin  types. 
In  the  second  method,  the  response  is 
read  at  2  to  4  hours  after  exposure  and 
uses  a  much  higher  dose  of  UVA.  The 
test  causes  a  persistent  pigment 
response  in  the  skin  that  may  last  up  to 
several  hours.  The  comment  maintained 
that  the  action  spectrum  for  the 
persistent  pigment  endpoint  has  been 
neither  determined  nor  published. 

The  comment  argued  that  the 
threshold  problem  of  not  having  a  truly 
solar  UVA-only  light  source  further 
complicates  the  results  obtained  using 
either  IPD  method.  The  comment 
ronfended  that  even  filtered  Xenon 
lanips  contain  significant  amounts  of 
visible  radiation  which,  while  not 
harmful  to  the  skin,  may  cause  the  IPD 
reaction  to  occur.  The  comment  pointed 
out  that  a  sunscreen's  ability  to  block 
visible  light  should  not  be  confused  or 
combined  with  its  ability  to  provide 
UVA  protection.  In  addition,  the 
comment  argued  that  the  light  sources 
used  for  both  IPD  methods  lack 
significant  energy  in  the  shorter  UVA 
wavelengths,  which  are  present  in 
sunlight  and  which  are  responsible  for 
the  preponderance  of  UVA  damage  to 
the  skin. 

Stating  that  there  is  great  demand 
among  the  "sunbather"  population  for  a 
"great  looking"  tan  and  for  an  indicator 
to  predict  how  good  a  tan  can  be 
obtained  with  a  product,  one  comment 
argued  that  tanning  tests  like  the  IPD  are 
not  appropriate  for  measurement  of  the 
damage  caused  by  UVA  radiation.  The 
comment  contended  that  measures  of 
melanogenesis  would  be  misinterpreted 
by  consumers  as  indicators  of  efficacy  of 
tanning  and  that  consumers  would  soon 
be  choosing  products  with  the  lowest 
IPD  rating  to  help  get  the  deepest  tan. 

One  comment  recommended  that  the 
agency  adopt  the  Protection  Factor  in 
UVA  (PFA)  test  method  (Refs.  24,  25, 
and  26).  This  method  is  similar  to  the 
^F  testing  procedures  with  a 
modification  to  the  light  source  to 
virtually  eliminate  UVB  radiation  and 


thus  expose  subjects  to  UVA  radiation 
(greater  than  99  percent).  The  PFA  test 
uses  subjects  with  skin  types  I,  n,  and 
III.  The  UVA  source  is  a  continuous 
UVA  spectrum  (preferably  xenon  arc) 
filtered  with  a  3-mm  Schott  WG335 
filter  that  eliminates  99  percent  of  the 
UVB  radiation,  with  less  than  1.500  W 
per  square  meter  (W/mz)  irradiance. 
UVA  exposures  are  delivered  at  25- 
percent  increments  to  skin  above  and 
below  the  expected  UVA  protection 
level  of  the  sunscreen  product  times  the 
minimal  response  dose.  The  endpoints 
measured  in  this  testing  method  are 
delayed  erythema  or  tanning,  whichever 
is  present,  observed  16  to  24  hours  after 
UV  exposure.  The  comment  stated  that 
these  acute  responses  have  similar 
action  spectra  to  the  chronic  action 
spectra  for  nonmelanoma  skin  cancer 
(as  determined  in  animals),  solar 
elastosis,  and  skin  wrinkling.  The 
comment  added  that  the  data  indicate 
equivalent  results  with  either  response 
parameter.  Minimal  response  doses  are 
elicited  with  UVA  exposure  ranging 
from  approximately  80  to  250  J/cmz. 
The  PFA  is  the  ratio  of  the  minimal 
response  dose  on  protected  skin  to  the 
minimal  response  dose  on  im protected 
skin. 

The  comment  submitted  the  results  of 
a  multicenter  evaluation  (.'f  sunscreens 
using  PFA  methodology  (Ref.  25). 
Sunscreens  containing  2  or  5  percent 
oxybenzone,  7  percent  padimate  O.  and 
a  placebo  were  tested  in  five 
laboratories  using  a  PFA  protocol.  All 
the  solar  simulators  had  intrinsic  UV 
reflecting/IR  absorbing  dichroic  mirrors 
and  were  fitted  with  Schott  3-mm 
WG335  and  1-mm  UGll  filters.  The 
comment  stated  that  the  PFA  test 
method  yielded  reproducible  results 
between  test  centers  and  was  capable  of 
distinguishing  between  the  three  levels 
of  UVA  protection  provided  by  the 
placebo  sunscreen  and  the  sunscreens 
containing  2-  or  5-percent  oxybenzone. 
The  test  was  incapable  of  distinguishing 
between  the  UVA  protection  provided 
by  the  placebo  and  the  7-percent 
padimate  O  (a  strong  UVB  absorber  with 
little  UVA  absorbency).  The  comment 
stated  that  these  results  indicate  that  the 
PFA  test  method  is  not  influenced  by 
the  presence  of  a  strong  UVB  blocker  in 
the  formulation  and  is  specific  in 
identifying  UVA  protection.  The 
comment  added  tJiat  the  data  show  that 
the  level  of  irradiance  of  the  light 
sources  (i.e..  300  to  1,200  W/mz)  did  not 
influence  the  protection  factors  of  the 
sunscreens. 

Two  comments  stated  that  testing 
procedures  using  modified  lamps  that 
produce  mostly  UVA  wavelengths  are 
unsatisfactory  for  evaluating  the  UVA 
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protection  afforded  by  a  sunscreen  drug 
product  because  the  filters  required  for 
such  testing  can  remove  40  percent  or 
more  of  the  critical,  damaging 
wavelengths  between  320  and  340  nm. 
In  addition,  the  comments  pointed  out 
that  some  of  these  modified  lamps 
contain  UVB  wavelengths  below  320  nm 
that  can  overwhelm  UVA  effects. 
However,  another  comment  stated  that 
PFA  values  obtained  using  modified 
lamps  and  delayed  tanning  or  erythema 
as  endpoints  weigh  the  UVA  IT  (320  to 
340  nm)  heavily  and,  for  the  most  part, 
ignore  the  contribution  of  the  longer 
UVA  wavelengths  (360  to  400  nm).  One 
comment  stated  that  failure  of 
reciprocity  may  occur  with  very  long 
exposures  and  that  making  each  test 
exactly  the  same  for  each  differently 
configured  UV  source  used  and  its 
particular  energy  distribution  would  be 
impossible.  Another  comment  stated 
that  dose  reciprocity  for  the  endpoints 
of  delayed  tanning  or  erjthema  has  been 
reported  to  fail  at  irradiances  between 
10  and  50  milliwatts  per  cm^  and  below. 
One  comment  noted  that  the  interval 
after  exposure  at  which  the  responses 
are  evaluated  can  bias  the  results.  The 
comment  added  that  the  infrared  energy 
or  heat  delivered  to  the  skin  during 
these  exposures  can  affect  and  alter  the 
results. 

The  comment  stated  that  no  currently 
existing  lamps  accurately  and  fully 
reproduce  the  UVA  spectrum  of 
sunlight.  Pure  UVA  I  lamps,  e.g..  the 
UVASUN  series,  are  used  primarily  for 
photochemotherapy  where  only  longer 
wave  UVA  (above  340  nm)  is  wanted. 
Xenon  arc  lamps  modified  with  a 
WG345  filter  are  deficient  in  UVA 
energy  below  335  nm  and  do  not 
accurately  refiect  the  energies  or  damage 
risk  of  natural  sunlight  UVA.  According 
to  the  comment,  such  lamps  remove  too 
much  of  the  energy  at  the  short  end  of 
the  spectrum  and  result  in 
overestimating  the  UVA  effectiveness  of 
sunscreens.  Xenon  arc  lamps  filtered 
with  1-  or  2-mm  WG335  filters  contain 
UVB  wavelengths  below  320  nm  and 
thus  can  greatly  affect  test  results. 
Thicker  WG335  filters  cut  off  too  much 
lower  UVA  energy  to  accurately 
represent  UVA  risk. 

One  comment  submitted  a  method 
that  assesses  the  attenuation  of  the 
incident  solar  radiation  on  human  skin 
by  a  sunscreen  (Ref.  27).  This  method 
utilizes  the  principles  of  diffuse 
reflectance  and  fluorescence  excitation 
spectroscopy.  The  method  directly 
measures  the  optical  properties  of  the 
skin  decoupled  from  its  biological 
responses.  Both  procedures  are  based  on 
the  same  principle,  any  modification  of 
the  surface  of  the  skin  will  produce 


changes  in  its  absorption  properties. 
Application  of  a  sunscreen  modifies  the 
surface  of  the  skin  by  providing  an 
additional  barrier  through  which  solar 
radiation  must  penetrate  before  reaching 
the  skin.  Measurement  of  the  absorption 
properties  of  the  skin  before  and  after 
sunscreen  application  yields  the 
transmission  spectrum  of  the  product 
and  permits  calculation  of  it  solar 
protection  value  for  the  wavelength 
range  investigated.  The  comment  stated 
that,  because  this  method  allows 
repetitive  testing,  evaluations  of 
substantivity  and  water  resistance  are 
possible.  The  comment  contended  that, 
because  the  testing  is  done  on  human 
skin,  questions  of  binding,  distribution, 
and  photodegradation  can  be  answered. 
In  addition,  the  comment  maintained 
that  this  testing  procedure,  like  the 
Diffey  and  Robson  method  fRef.  12). 
does  not  suffer  from  a  lack  of  dose 
reciprocity,  as  observed  with  UVA- 
induced  acute  skin  reactions.  The 
comment  concluded  that  this  procedure 
allows  for  the  correct  estimation  of  the 
attenuating  power  of  a  sunscreen;  thus, 
the  protection  potential  of  products  in 
sunlight  will  be  correctly  estimated. 

The  agency  would  like  to  discuss  the 
advantages  and  disadvantages  of  the 
various  recommended  testing 
procedures  and  the  following  specific 
questions  regarding  these  test  methods 
at  the  meeting: 

1.  Which  of  the  in  vitro  test  methods 
described  above  would  be  adequate  to 
evaluate  the  UVA  protection  provided 
by  a  sunscreen  drug  product?  Why 
would  the  others  not  be  appropriate? 

2.  Are  the  results  of  in  vitro  \J\  A 
testing  methods  relevant  to  the  UVA 
protection  provided  to  consumers  by  a 
sunscreen  drug  product  during  normal 
use? 

3.  Does  the  APP  test  method 
demonstrate  whether  a  sunscreen  drug 
product  provides  meaningful  protection 
against  harmful  UVA  radiation? 

4.  Do  the  data  show  that  the  APP  test 
does  not  overestimate  the  actual  amount 
of  UVA  radiation  blocked  by  most 
sunscreen  drug  products?  Identify  the 
data. 

5.  Describe  the  specifications  for  an 
appropriate  light  source  for  the  EPD 
testing  method,  e.g..  spectral 
distribution,  intensity,  etc. 

6.  What  UVA  radiation  doses  are 
appropriate  for  use  in  the  IPD  test? 

7.  When  should  the  IPD  response  be 
read — immediately,  or  1  or  2  hours  after 
UVA  exposure? 

8.  Is  the  IPD  reaction  relevant  to 
protection  of  the  skin  from  UVA 
damage? 


9.  Do  the  available  data  demonstrate 
that  the  IPD  test  is  stable,  nonvariable, 
and  reproducible?  Identify  the  data. 

10.  Do  the  available  data  demonstrate 
that  the  IPD  testing  response  obeys  dose 
reciprocity  over  the  anticipated 
irradiance  range? 

11.  Are  results  of  the  PFA  testing 
procedure  relevant  to  protection  of  the 
skin  from  UVA  damage?  Identify  the 
results. 

12.  Do  the  data  show  that  the  PFA  test 
obeys  dose  reciprocity?  Identify  the 
data. 

13.  Can  the  interval  after  exposure  at 
which  PFA  responses  are  read  affect  the 
results? 

14.  Does  the  heat  or  infrared  energy 
delivered  to  the  skin  during  PFA  testing 
exposure  affect  the  results? 

15.  Describe  the  specifications  for  an 
appropriate  light  source  for  the  PFA 
testing  method,  e.g.,  spectral 
distribution,  intensity,  etc. 

The  agency  has  concluded,  under  21 
CFR  10.65,  that  it  would  be  in  the 
public  interest  to  hold  a  public  meeting 
to  discuss  the  many  questions  and 
topics  associated  with  UVA  testing  for 
OTC  sunscreen  drug  products.  The 
proposed  rulemaking  involves  21  CFR 
parts  352.  700.  and  740;  however,  the 
discussion  at  the  public  meeting  will  be 
limited  to  part  352. 

The  agency  requests  information 
regarding  UVA  protection  claims  and 
UVA  testing  procedures  from  any 
interested  person.  However,  the  agency 
requests  that  only  new  or  additional 
information  not  previously  included  in 
the  rulemaking  be  submitted.  Data 
should  be  specifically  limited  and 
relevant  to  the  questions  asked.  Any 
individual  or  group  may,  on  or  before 
April  29,  1994,  submit  to  the  Dockets 
Management  Branch  (address  above), 
comments  and  data  relevant  to  the 
questions  and  topics  on  UVA  protection 
and  testing  procedures  contained  in  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy.  All 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  It  is  not 
necessary  to  resubmit  data  and 
information  submitted  previously  to  this 
docket. 

Any  individual  or  group  interested  in 
making  a  presentation  at  the  meeting 
should  contact  )eanne  Rippere  (address 
above).  Presentations  should  only 
address  the  questions  and  topics  listed 
previously.  Persons  interested  in 
participating  in  the  meeting  must  also 
send  a  notice  of  participation  on  or 
before  April  29. 1994,  to  the  Dockets 
Management  Branch  (address  above). 
All  notices  of  participation  submitted 
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should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  and  should 
contain  tl;    following  information: 
Name,  address,  telephone  number, 
business  affiliation,  if  any,  of  the  person 
desiring  to  make  a  presentation, 
summary  of  the  presentation,  and  the 
approximate  amount  of  time  requested 
for  the  presentation. 

Groups  having  similar  interests  are 
requested  to  consolidate  their  comments 
and  present  them  through  a  single 
representative.  Depending  on  the  time 
available  and  the  number  of 
participants,  FDA  may  require  joint 
presentations  by  persons  with  common 
interests.  After  reviewing  the  notices  of 
participation,  FDA  will  notify  each 
participant  of  the  schedule  and  time 
allotted  to  each  person. 

The  administrative  record  for  the  OTC 
sunscreen  drug  products  rulemaking  is 
being  reopened  to  specifically  include 
only  tlie  proceedings  of  this  public 
meeting.  The  administrative  record  will 
remain  Of.     i  until  July  31,  1994,  to 
allow  comments  on  matters  raised  at  the 
meeting. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3667;  FR-0571-N-03] 

Funding  Availability  (NOFA)  for  Fiscal 
Year  1994  for  the  HOPE  for  Elderty 
Independence  Multifamily  Project 
Demonstration  in  HUO  Region  I;  and 
Project  Guidelines 

agency:  Office  of  the  Assistant 

Fricretar}'  .""or  Puhlic  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Avni'iability 
(r:OFAl  for  Fiscal  Year  (FY)  1394;  and 
r; otire  of  f'"^)p(.t  Guidelines  for  thy 


fJFF'f  Oi- 


ly Indiipr.nJence 


*..:':ifair,iiy  Prr.joct  Dtironstntinp.. 

■  .,'MMARY;  This  notif;;;  announces  the 
.lilcihi'iity  of  fiin-.iing  in  the  HLD 
"-.'on  Rp^iiin  for  '-iji  tio.i  8  proje  ♦- 
sod  certificate  U'lK")  as.Nistanc'j  for 
=  •.'.'3  iniiitif.iiiiiiy  huusinv?.  projict  -.nd  a 
;.i.t)pf.rtivi'  St'fvii'  .^s  gi?.\,i  under  tho 
!>01rcl  for  I-JMi-rly  Independence 
?<iii!t!f;!mi!y  Pro;,  j  Dt-nionstralion.  Thw 
?  I'uilifumily  rryi«:ct  Dviracr.stniiion  niu;:t 
'.   ■  .liiaini't'  re.i  'jy  n  public.  housi;ig 
ci»!'"ncy  OT  Indit'.n  h.-.u- ing  ruthonty 
(;'.\),  and  ioca*.:d  in  a  unit  of  general 
i.'i.il  govcrr.miMit  of  inider  TjOCJO 
populTtiun.  Siilft.iid^  of  an  HA  to  carry 
ru*  thi.-;  Omnon:.;r.-itJO'i  is  l.m'U  .i  to 
r;j<;;l>irf  HAs  in  .■l.':  HIJU  Ho':!oii  K'.?i.',!on 
v-!ii  h  inchidrs  the  States  of  Maine, 
Ntiw  Han-.pshire,  V'l'r'noiit, 
M.'i'snchusctts.  Conn<;ctk:iit  r.ni'  Rlintie 
Islan.'J. 

This  not,    >  pr-  u.nts  t!  c  Mulf.r.-irr.ly 
!'r>.jert  Donionstr  Men  Gui'.J'^'inos  nnd 
a;. IK'.'.. '.CVS  the  .iv.iilabiiity  of  fnpilini',  of 
ijp  lo  Stl, 172,230  in  section  H  budget 
T.iihority  v.  nich  uiii  support  pre  jot  t- 
I'.T^od  ^^■;'■'\^n\'^  a;:sisinnce  for  nn 
f-t:na'2f»^  i  75  to  150  uni's.  In  addition, 
up  tn  S1,012.'>00  in  suppcrJivo  .st-rvices 
V'.T.nt  funds  will  he  ma:ie  avallabio  by 
HliD  to  the  sf'octid  HA  to  pnviue 
program  participants  who  are  frrnl 
elderly  persons  with  services 
appropriate  to  tiieir  needs  so  they  :nay 
(.ontinue  to  live  independently  and 
.avoid  premature  or  unneces.sary 
institutionalization.  The  selected  HA 
must  match  the  HUD  supportive 
;i8r\  ices  funds  with  at  least  50  percent 
of  the  total  cost  of  the  supportive 
servi<;es  estimated  to  be  necessary  by 
the  HA  and  approved  by  HUD. 

The  purp'->se  of  the  Multifamily 
Project  Etei.  .nstration  is  to  determine 
the  feasibility  of  using  section  8  project- 
based  certificate  assistance  to  assist  frail 
elderly  persons  and  near-frail  elderly 
persons  to  live  independently  in  a 


Housing  Act  of 


single  muhifamily  housing  project 
spedfically  designed  for  occupancy  by 
frail  and  near-frail  elderly  persons,  and 
to  have  frail  elderly  persons  reside  in 
this  housing  in  sufficient  proportion  to 
achieve  economies  of  scale  in  the 
provision  of  supportive  services.  The 
Multifamily  Project  Demonstration  is  a 
five-year  demonstration;  however,  the 
initiel  term  of  the  Housing  Assistance 
Payments  Contract  is  renewable  for 
three  additional  five-year  terms  at  the 
option  of  the  HA  and  subject  to  the 
availnlnli'y  of  funds. 

The  NOi  .\  coni.iins  infunr.ation 
concernin,^  tb.e  deadline  for  filing 
applications;  eligibility  of  applicants; 
a'.ailabk;  amounts;  sf  lection  criteria; 
and  t!ie  applicatio:!  and  selection 
proOes:-.. 

S-J'.tic;-?  21  of  the  U., 
ir;l7  requires  that  any  H.'\  receiving 
adfiitionn!  section  8  rental  voucher  or 
ce.-tificate  program  f'.nding  must 
a(!iq!nls!er  a  fjmily  se'.f-sufficienry 
(T  hS)  program.  For  Indian  Mousing 
Aiiti.t.'ritie.s  (IHAs1,  prirticipition  in  'he 
FSliprograin  is  optional.  TtisFSS 
p.-oiriini  regiit.ntinns  v/eie  pubUsheJ  in 
tf.e  Fi-deral  Rc-isier  on  Miy  27,  1993 
{.',G  }'<l  4-''')v).  Any  ri-'-t.:il  \'0'.K:}ier  or 
r'ri|fii;al-»  fi'nciin[5  reserved  in  FY  lOCH 
or  s(;hsp.'iuently,  inclu.iing  fandir:;^ 
v.:r,:\o.  available  undf  r  llvs  .'^'OFA,  wiil 
c-.t  'jiiicM  or  in'.rea^e  the  .'"".iniirum  size 
of  nn  H  A 's  FS.S  program. 

T  is  :-,UF.-\  is  sub'tanti  iliy  similar  to 
theS'OFA  pi.blishfd  nn..'iep^:imber  28, 
lao  i  l.."ia  m  r)U76a),  an*!  '.v.ihdrawn  on 
NovL'nbr  r  30.  1993  (13  FR  GJISI)  The 
prill (.ip.il  di.'ierf  i.'::t's  bet''.een  this 
NC  'A  published  in  lo>uv"s  Feder.?! 
Resjislfraud  the  Scoieuif-^-r  23,  15^3 
NOt  A,  are  that  this  NOI'A  increases  tho 
;'vaHihiiity  of  fundirig  \vii!i  anjounts 
renuiining  from  the  HOPE  for  Llderly 
I,ui$pfindence  {NoLijnvvi.i^ ) 
Dexcnslraticn,  an.d  opens  .ip 
CiA.^panry  in  the  niultifaniily 
duitianjl:a!ion  project  lo  n-.iar-frail 
ekitjrly  persons,  as  th^s  term  is  defined 
in  this  NOF.\.  .Aiibonch  eligible  ncar- 
frail  eldt'rly  persons  are  permitted  to 
reside  in  the  multifamily  project, 
supportive  services  grant  funds  are  still 
restricts  d  to  funding  srrvices  for  only 
the  frnil  ekierly. 

Tlus  NOF.-\  provides  for  a  two-tiered 
competition  based  on: 

(1)  The  proposal  for  supportive 
services  and  the  proposal  to  construct  or 
rehabilitate  the  housing,  and 

(2)  The  competitive  selection  criteria 
identified  in  tlie  law.  This  NOFA  also 
increases  the  fair  market  rents  (FMRs) 
published  April  24,  1991,  by  two 
percent  per  year  to  adjust  for  inflation 
and  corrects  the  FMRs  previously 
published  in  Appendix  10  to  reflect 


section  202  FMRs  for  housing  designed 
for  elderly  persons  and  persons  with 
disabilities. 

DATES:  The  due  date  for  submission  of 
applications  in  response  to  this  NOFA 
is  July  5,  1994.  Applications  must  be 
received  in  the  local  HUD  Field  Office 
on  the  due  date  by  4:30  p.m.  local  time. 
The  application  deadline  is  firm  as  to 
date  and  hour  when  applications  must 
be  submitted  to  the  Field  Offices.  In  the 
interest  of  fairness  lo  all  competing 
applicants,  HlTD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  on  or  before  the  application 
dca-lline.  Applicmts  should  take  this 
pr:;ctice  into  r.ccount  and  make  early 
Ejbrvssion  of  their  materials  lo  avoid 
£.ny  r;sk  of  losr.  of  tlit,ihiiity  brought 
a'  out  by  unanlir.ipated  delays  or  other 


A(: 


nih:ation 


't' 


delivery-related  p 

f.v.Tis  may  be  o;K£.:ii.jd  from  the  local 
1!1;:J  Field  Off.  e. 
rC=!  f-SjRrt-'ER  i'iFCr.WATiQN  •:;CNTACT: 
C.t  rrld  J.  Benolt,  Dire;  tor,  Ope'-ations 
[  :  int:!i.  Rental  A^slst.-inre  division, 
0:'!\.&  (jfFi.ijiic^nd  Indian  Honking, 
n.  p.'-'-tmeni  of  Hooting  :.nd  Urban 
Developnu'Ot.  4J1  .^v.-.v-afh  S'.-eet,  ."^W., 
rco.n  AZ2Q,  Washingto:!.  Du  2nU'J- 
hc'f.9.  te!e{.hoi!enu;!;brr  ('i02)  708- 
C  i77.  Heriri;'g  or  >pceiJi  ii:inaired 
ii^oividuals  r:i:'v  cili  HIjDV TUD 
iV!fiber(iG2)  /';J3-0a."0  (ihese 
lj!t;phonu  nunbers  an-  not  toll-free  ) 

stir-pi.  EMENT;iriY  ini'cpmation: 

Paperwork  SeduclJ  >n  Act  Statein'Mil 

The  infcrmiUiosi  i  olIe< .  irn 
ft  q-.iirements  Cvjnt.iined  in  this  notic-i 
I'lve  been  approved  by  the  Office  of 
Nt.'ini-:;ement  and  Uj^igel  tO.Mii)  under 
t'"  P.^p*  ruork  K-  Jiicticn  Act  of  1',>;)0. 
QWd  has  app'-ovcd  the  section  8 
if  foni.it ion  collection  requirements 
under  Itie  assign,  d  control  number 
2r-77-'el23;  CMB  !in«  approved  the 
supportive  M  rvi'  ?s  ii'.fonr.aiion 
rc;'',iK,t!on  requiromonts  under  the 
a  :s;;.;ned  control  number  2 j/" 7-0154. 

I.  Purpose  and  Subst.mtive  Description 

(A)  Aiitimrity 

The  HOPE  for  Elderly  Independence 
Ma'tifi'r-.ily  Project  Demonstration  is 
authorized  by  section  803(h)  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  8012)  (NAHA).  Section  8  project- 
ba.sed  certificate  (PBC)  assistance  is 
governed  by  section  8(d)(2)(B)  of  the 
U.S.  Housing  Act  of  1937  (1937  Act). 
The  Multifamily  Project  Demonstration 
differs  from  the  HOPE  for  Elderly 
Independence  (Nationwide) 
Demonstration,  the  NOFA  for  which 
was  published  on  July  22, 1993  (58  FR 
39372),  in  that  the  Multifamily  Project 
Demonstration  is  limited  to  one 
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multifaraily  housing  project  in  one  HUD 
Region  and  uses  section  8  PBC 
assistance  instead  of  tenant-based 
section  8  rental  vouchers  or  certificates. 
The  Project  Guidelines  governing  the 
Multifamily  Project  Demonstration  are 
consistent  with,  but  not  identical  to,  the 
Program  Guidelines  for  the  HOPE  for 
Elderly  Independence  (Nationwide) 
Demonstration,  published  in  the 
Federal  Register  on  February  4. 1991 
(56  FR  4506),  and  amended  on  May  29. 
1992  (57  FR  22816). 

(B)  Multifamily  Project  Demonstration 
Guidelines 

(1)  Purpose  and  Scope 

These  guidelines  implement  the 
HOPE  for  Elderly  Independence 
Multifamily  Project  Demonstration.  The 
purpose  of  the  Multifamily  Project 
Demonstration  is  to  test  the 
effectiveness  of  using  section  8  PBC 
assistance  to  assist  frail  elderly  persons 
and  near-frail  elderly  persons  to  live 
independently  in  a  multifamily  housing 
project  specifically  designed  for 
occupancy  by  frail  and  near-frail  elderly 
persons,  and  to  have  frail  elderly 
pjersons  reside  in  this  housing  in 
sufficient  proportion  to  achieve 
economies  of  scale  in  the  provision  of 
needed  supportive  services. 

This  Multifamily  Project 
Demonstration  refers  to  assistance  that 
is  attached  to  units  as  "project -based" 
assistance  to  distinguish  this  assistance 
from  the  "tenant-based"  assistance 
provided  by  the  rental  voucher  program 
under  the  HOPE  for  Elderly 
Independence  Nationwide 
Demonstration. 

With  tenant-based  assistance,  the 
assisted  unit  is  selected  by  the  family. 
The  HA  then  enters  into  an  assistance 
contract,  which  only  covers  a  single  unit 
and  the  specific  assisted  family.  If  the 
family  moves  out  of  a  unit,  the 
assistance  contract  terminates.  The 
family  may  move  with  continued 
assistance  under  the  tenant-based  rental 
voucher  program,  and  may  find  a  new 
unit  that  meets  program  requirements. 

With  project-based  assistance,  the  HA 
enters  into  an  assistance  contract  for  a 
specific  project  to  make  housing 
assistance  payments  for  a  specified 
term,  provided  the  unit  is  occupied  by 
an  eligible  family  and  the  unit  meets 
program  requirements.  To  fill  vacant 
project-based  units,  the  HA  refers 
families  from  its  waiting  list  to  the 
project  owner.  Because  assistance  is  tied 
to  the  unit,  a  family  that  moves  from  the 
unit  does  not  have  any  right  to 
continued  assistance. 

Except  as  otherwise  expressly 
modified  or  excluded  by  these 


Guidelines,  the  provisions  of  the  section 
8  PBC  assistance  program  regulations 
(24  CFR  part  882,  subparts  A.  B  and  G 
apply  to  the  project-based  assistance 
under  this  Multifamily  Project 
Demonstration.  The  following  sections 
in  subpart  G  do  not  apply  to  project- 
based  assistance  under  this 
demonstration:  §882.702,  Additional 
Definitions;  §§882.703  and  882.704 
pertaining  to  HA  submission  and  HUD 
approval  of  HA  plans  to  implement  a 
project-based  program;  §  882.714(b), 
Fair  Market  Rent  limitation;  §  88Z720 
(a),  (b)(1),  and  (b)(2),  HA  unit  selection 
policy;  the  provisitwis  of  §  882.721 . 
Rehabilitation:  Initial  inspection  and 
determination  of  unit  eligibility,  and 
§882.723,  New  construction:  HA 
evaluation  and  technical  processing, 
relating  to  the  HA  selection  of  a 
developer/owner  since  the  owner's 
proposal  is  part  of  the  HA  application 
being  competitively  selected  under  this 
NOFA;  and  §  882.740  (h)  and  (c). 
Housing  Assistance  Payments  Contract. 

(2)  Definitions 

For  the  purposes  of  this  program: 
Act  means  section  803  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8012). 

Activities  of  Daily  Living  (ADL)  mean 
eating,  dressing,  bathing,  grooming  and 
household  management  activities  as 
further  described  below: 
— Eating:  May  need  assistance  with 
cooking,  preparing  or  serving  food, 
but  must  be  able  to  feed  self; 
— Bathing:  May  need  assistance  in 
getting  in  and  out  of  the  shower  or 
tub,  but  must  be  able  to  wash  self; 
— Grooming:  May  need  assistance  in 
washing  hair,  but  must  be  able  to  take 
care  of  personal  appearance; 
— Dressing:  Must  be  able  to  dress  self, 
but  may  need  occasional  assistance; 
— Home  Management  Activities:  May 
need  assistance  in  doing  housework, 
grocery  shopping  or  laundry,  or 
getting  to  and  from  one  location  to 
another  for  activities  such  as  going  to 
the  doctor  and  shopping,  but  must  be 
mobile. 

The  mobility  requirement  does  not 
exclude  persons  in  wheelchairs  or  those 
requiring  nK)bility  devices. 

Each  of  the  Activities  of  Daily  Living 
noted  above  includes  a  requirement  that 
a  person  must  be  able  to  perform  at  a 
specified  minimal  level  (e.g.,  to  satisfy 
the  eating  ADL.  the  person  must  be  able 
to  feed  him/herselfl.  The  determination 
of  whether  a  person  meets  this  minimal 
level  of  performarrce  must  include 
consideration  of  those  services  that  will 
be  performed  by  a  person's  spouse, 
relatives  or  other  attendants  to  be 


provided  by  the  individual.  For 
example,  if  a  person  requires  assistance 
with  cooking,  preparing  or  serving  food 
plus  assistance  in  feeding  him/herself, 
the  individual  would  meet  the  minimal 
performance  level  and  thus  satisfy  the 
eating  ADL.  if  a  spouse,  relative  or 
attendant  provides  assistance  with 
feeding  the  person.  Should  such 
assistance  become  unavailable  at  any 
time,  the  Owner  is  not  obligated  at  any 
time  to  provide  individualized  services 
beyond  those  offered  to  the  resident 
population  in  general.  The  Activities  of 
Daily  Living  analysis  is  relevant  only  to 
determine  a  person's  eligibility  iot 
initial  occupancy  in  a  subsidized  unit 
and  eligibility  to  receive  supportive 
services  paid  for  under  the  Multifamily 
Project  Demonstration,  and  is  not  a 
determination  of  eligibility  for 
continued  occupancy. 

Agreement  to  Enter  Into  Housing 
Assistance  Payments  Contract 
("Agreement").  A  written  agreement 
between  the  Owner  and  the  HA  that, 
upon  satisfactory  completion  of  the  new 
construction  or  the  rehabilitation  in 
accordance  with  requirements  specified 
in  the  Agreement,  the  HA  will  enter  into 
a  Housing  Assistance  Payments  Contract 
with  the  Owner. 

Area  Agency  on  Aging  means  the 
single  agency  designated  by  the  State 
Agency  on  Aging  to  administer  the 
program  described  in  title  III  of  the 
Older  Americans  Act  of  1965,  as 
amended  (45  CFR  Chapter  13). 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Case  management  means 
implementing  the  processes  of: 
establishing  linkages  with  appropriate 
agencies  and  service  providers  in  the 
general  community  in  order  to  properly 
tailor  the  needed  services  to  the 
program  participant;  linking  program 
participants  to  providers  of  services  that 
the  participant  needs;  developing  and 
monitoring  case  plans  in  coordination 
with  a  formal  assessment  of  services 
needed;  and  educating  participants  on 
issues  including,  but  not  limited  to. 
supportive  service  availability, 
application  procedures  and  client  rights. 

Elderly  person  means  a  person  who  is 
at  least  62  5rears  of  age. 

Fair  Market  Rent  (FMR)  means  HUD's 
determination  of  the  rent,  including 
utilities  (except  telephone),  ranges  and 
refrigerators,  parking,  and  all 
maintenance,  management  and  other 
essential  bousing  services,  which  would 
be  required  to  be  paid,  in  order  to 
obtain,  in  a  particular  market  area, 
privately  developed  and  owned,  newly 
constructed  or  substantially 
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rehabilitated  rental  housing  of  modest 
design  with  suitable  amenities. 

Frail  elderly  person  means  a  person  at 
least  62  years  of  age  who  is  unable  to 
perform  three  or  more  activities  of  daily 
living. 

Housing  Assistance  Payments  (HAP) 
Contract  means  a  contract  between  an 
HA  and  Owner  for  the  purpose  of 
providing  housing  assistance  payments 
to  the  Owner  on  behalf  of  a  person  or 
family  eligible  for  occupancy  in  the 
Owrner's  housing  project. 

Housing  Agency  (HA)  means  the 
public  housing  agency  defined  in 
section  3(b)(6)  of  the  U.S.  Housing  Act 
of  1937,  including  Indian  Housing 
Authorities  as  defined  in  section 
3(b)(ll)ofthe  1937  Act. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Near-frail  elderly  person  means  a 
person  who  is  at  least  62  years  of  age 
and  who  is  unable  to  perform  one  or 
two  activities  of  daily  living. 

Owner  means  any  person  or  entity, 
including  a  cooperative,  having  the  legal 
right  to  lease  or  sublease  Existing 
Housing  as  defined  in  24  CFR 
882.101(b). 

Professional  Assessment  Committee 
(PAC).  See  section  (B)(10)  of  these 
Guidelines. 

Program  participant  means  a  frail 
elderly  person  or  near-frail  elderly 
person  who  meets  the  requirements  of 
Section  (B)(8)  of  these  Guidelines  and 
has  been  admitted  to  the  HOPE  for 
Elderly  Independence  Multifamily 
Project  Demonstration. 

Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development. 

Service  coordinator  means  a  social 
services  staff  person  who  is  hired  by  the 
HA  or  management  company,  or  another 
third  party  contractor  such  as  a  local 
case  management  agency.  The  service 
coordinator  is  responsible  for  assuring 
through  case  management  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  continue 
independent  living. 

Supportive  services  means  assistance 
determined  by  the  Secretary  to  address 
the  needs  of  frail  elderly  persons  to 
enable  them  to  live  independently  and 
avoid  unnecessary  institutionalization, 
and  may  be  provided  directly  by  the  H.^ 
or  through  a  service  provider  with  the 
assistance  of  the  service  coordinator. 
Supportive  services  include  case 
management,  personal  care  and 
grooming,  transportation,  meals, 
housekeeping,  laundry,  counseling, 
non-medical  supervision,  wellness 
programs,  preventive  health  screening, 
monitoring  of  medication  consistent 
with  State  law,  and  other  requested 


supportive  services  essential  for 
achieving  and  maintaining  independent 
living,  if  approved  by  HUD. 

Service  provider  means  a  person  or 
organization  licensed  or  otherwise 
approved  in  writing  by  a  State  or  local 
agency  (e.g..  Department  of  Health, 
Department  of  Human  Services  or 
Welfare)  to  provide  supportive  services. 
Such  person  or  organization  may 
provide  the  .service  on  either  a  for-profit 
or  not-for-profit  basis. 

State  Agency  on  Aging  means  the 
single  agency  designated  by  the 
governor  to  administer  the  program 
designated  under  Title  III  of  the  Older 
Americans  Act  of  1965  (45  CFR  part  13). 

Unit  of  general  local  government 
means  any  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State  within 
the  HUD  Boston  Region. 

(3)  Eligible  Applicants 

An  eligible  applicant  shall  consist  of 
a  unit  of  general  local  government  with 
a  population  of  less  than  50,000, 
together  with  an  HA  that  currently 
administers  a  section  8  rental  certificate, 
rental  voucher  or  moderate 
rehabilitation  program  within  the  unit 
of  general  local  government,  and  the 
developer/owner  of  an  eligible  housing 
project  located  in  the  unit  of  general 
local  government,  and  which  applicant 
meets  the  criteria  specified  in  the  notice 
of  funding  availability  for  this 
demonstration.  The  HA  shall  be  the  lead 
co-applicant. 


I  (4)  Eligible  Projects 


(a)  General,  (i)  An  eligible  project  is 
a  single  multifamily  housing  project 
with  at  least  101  units  that  will  be 
reserved  for  occupancy  by  elderly 
persons.  Any  single  multifamily 
housing  project  that  meets  the  criteria 
set  forth  in  this  paragraph  (4)(o)  and  that 
is  suitable  for  elderly  persons  to  live 
independently  constitutes  an  eligible 
project,  including,  but  not  Umited  to 
congregate  housing. 

(ii)  At  least  75  percent  of  the  units  in 
the  project  are  required  to  be  subsidized 
under  PBC  after  construction  or 
rehabilitation  and  suitable  for 
occupancy  by  frail  elderly  persons  or 
near-frail  elderly  persons  (either 
efficiency  or  0-bedroom  units  or  1- 
bedroom  units).  (If  rehabilitation  is 
proposed,  the  building  must  be  vacant 
or  the  units  to  be  rehabilitated  and 
subsidized  must  be  occupied  by  eligible 
persons.)  The  maximum  number  of 
units  subsidized  will  be  determined 
based  on  the  availability  of  budget 
authority. 


(b)  Eligible  and  ineligible  properties: 
housing  types.  The  PBC  regulations  at 
24  CFR  882.709  and  882.711  apply. 

(c)  Exemption  from  15  percent  limit. 
Units  in  the  selected  project  shall  not  be 
subject  to,  and  will  not  count  when 
determining  the  15  percent  limit  on 
project-based  assistance  under  an  HA's 
section  8  rental  certificate  program. 

(5)  Housing  Assistance  Payments 
Contract  (Contract) 

(a)  Term  of  contract.  The  Contract 
shall  have  an  initial  term  of  up  to  five 
years,  which  shall  commence  after 
inspection  and  upon  acceptance  of  the 
completed  construction  or  rehabilitation 
work  by  the  HA,  and  which  may  not 
extend  beyond  the  Multifamily  Project 
Demonstration  Annual  Contributions 
Contract  expiration  date. 

(b)  Renewal  of  contract.  The  Contract 
is  renewable  for  three  additional  five- 
year  terms  at  the  option  of  the  HA  and 
subject  to  the  availability  of  funds. 

(6)  Rents 

(a)  Initial  contract  rents,  (i)  Fair 
market  rent  limitation.  The  initial  gross 
rent  (initial  contract  rent  plus  any 
applicable  utility  allowance)  approved 
by  HUD  for  any  contract  unit  under  the 
Multifamily  Project  Demonstration  shall 
not  exceed  the  fair  market  rent 
limitations  published  in  Attachment  10 
of  this  notice. 

(ii)  Rent  reasonableness  limitation. 
The  initial  contract  rent  must  be 
reasonable  in  relation  to  rents  currently 
being  charged  for  units  in  the  private 
unassisted  market  that  are  comparable 
to  the  newly  constructed  units  or  to  the 
units  after  they  are  rehabilitated,  taking 
into  account  the  location,  size,  structure 
type,  quality,  amenities,  facilities,  and 
management  and  maintenance  service  of 
the  unit. 

The  initial  contract  rent  may  not 
exceed  rents  charged  by  the  Owner  for 
comparable  unassisted  units  and  may 
not  exceed  the  rents  necessary  to  make 
the  project  feasible,  as  determined  by 
HUD,  after  taking  into  account 
assistance  from  other  government 
sources.  For  an  assisted  unit  that  is 
subject  to  local  rent  control,  comparable 
units  are  rent-controlled  units. 
However,  for  an  assisted  unit  that  is  not 
subject  to  local  rent  control  while  it  is 
assisted  (regardless  of  whether  the  unit 
would  be  subject  to  such  control  if  it 
were  not  assisted],  comparable  units  are 
units  that  are  not  subject  to  rent-control 

If  a  project  is  financed  with  a  HUD- 
insured  multifamily  mortgage,  then,  in 
addition  to  meeting  the  other 
requirements  of  this  paragraph  (ii).  the 
initial  contract  rent  for  each  assisted 
unit  shall  not  exceed  an  amount 


determined  hy  HUD  to  be  necessary  to 
amoitize  the  insured  mortrage. 

(b)  Conffvgpte  /lousing.  If  congregate 
housing  is  utilized,  the  fair  market  rent 
ior  each  congregate  housing  unit  shall 
be  the  same  as  b>r  a  O-bedrooin  unit, 
except  that  if  the  unit  consists  of  two  or 
more  private  rooms,  the  fair  mm-ket  rent 
shall  be  the  same  as  for  a  1-bedrooro 
unit.  To  qualify  as  congregite  housing. 
\h.en  must  be  a  central  kitchen  and 
dining  £acihty  with  food  service 
provided  by  persons  other  than  unit 
occupants.  At  least  one  hot  meal  each 
day  must  be  provided  in  the  central 
facility.  Each  unit  in  congregate  housing 
must  contain  a  living  room,  a  bathroom, 
and  a  refrigeratCM'  of  appropriate  size, 
although  food  preparation  facilities  and 
a  kitchen  area  are  not  required  in  the 
congregate  housing  unit.  In  determining 
the  reasonableness  of  the  rents, 
consideration  must  be  given  to  the 
presence  or  absence  of  common  rather 
than  imvate  cooking,  dining,  and 
sanitary  facilities,  and  the  provision  of 
special  amenities  or  maintenance  and/or 
management  services. 

(c)  Other  services — exclusion  from 
contract  rent.  The  contract  rent  may  not 
include  the  cost  of  providing  supportive 
serv'ices,  housekeeping  or  laundry 
services,  furniture,  food,  or  the  cost  of 
serving  food. 

(d)  Contract  rent  adjustments. 
Contract  rents  shall  be  adjusted  in 
accordance  with  the  PBC  program 
regulation  at  24  CFR  882.715. 

(7)  Owner's  Submission 

The  Owner's  submission  to  the  HA  for 
inclusion  in  the  application  to  HUD 
must  contain  all  of  the  information 
required  under  the  PBC  program 
regulation  at  24  CFR  882.720(bM3).  In 
addition,  the  Owner's  submission  must 
contain  a  statement  of  sources  and  uses 
of  funds  for  the  development  or 
rehabilitation  of  the  project,  and  a 
certification  that  the  assistance, 
including  adjustments  of  the  contract 
rent,  htU  not  be  more  than  is  necessary 
to  make  the  assisted  activity  feasible 
after  taking  into  account  assistance  from 
other  government  sources. 

(8)  Program  Participants 

(a)  Eligibility  requirements. 
Participation  in  the  Multifamily  Project 
Demonstration  is  limited  to  frail  elderly 
persons  and  near- frail  elderly  persons, 
as  these  terms  are  defined  in  section 
I(BK2)  of  this  NOFA,  who: 

(i)  Qualify  as  a  very  low  income 
family  (whose  income  generally  does 
not  exceed  50  p»cent  of  the  median 
income  for  the  area);  and 

(ii)  Are  not  receiving  any  form  of 
Federal.  State  or  local  bousing 
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Bssistanoe  at  the  time  of  expressing  an 
interest  to  the  HA  in  participating  in  the 
Multi&miiy  Pro^  Demonstration. 

03)  SekctxMi.  (i)  General.  The  HA 
must  establish  a  Mukiiamily  Project 
Demonstration  selection  preference  for 
frail  elderly  persons  and  near-frail 
elderly  persons  on  the  HA's  Section  8 
waiting  list  If  there  are  an  insufficient 
Dumbo'  of  eligible  frail  elderly  persons 
or  near-frail  elderly  persons  on  the  HA's 
waiting  hst  who  qu^ify  for  selection  for 
the  Multifamily  Project  Demonstration, 
the  HA  mxist  advertise  for  frail  elderly 
or  near-frail  elderly  applicants  to  be 
added  to  the  waiting  list.  If  the  HA 
waiting  list  is  closed,  the  HA  may  open 
its  list  solely  to  frail  elderly  and  near- 
frail  elderly  applicants  who  are  willing 
to  reside  in  the  demonstration  project, 
and  may  also  limit  the  number  of 
applications  accepted.  A  frail  elderly  or 
near-frail  elderly  applicant  who  refuses 
the  offer  of  a  unit  assisted  under  this 
denwnstration  may  keep  his  or  her 
place  on  the  waiting  list  unless  the 
applicant  was  added  to  the  waitirtg  list 
in  response  to  a  solicitation  for 
applications  from  only  frail  elderly  or 
near-frail  elderly  applicants  willing  to 
reside  in  the  demonstration  project. 

(ii)  Supportive  services  application. 
Before  selecting  program  participants, 
the  selected  HA  (with  PAC  assistance) 
shall  develop  a  supportive  services 
application  form  for  frail  elderly 
persons  to  use  in  applying  for 
supportive  services  under  the 
Multifamily  Project  Demonstration.  The 
information  in  the  individual's 
supportive  services  application  is 
crucial  to  the  PAC's  determination  of 
the  need  for  further  physical  and/or 
psychological  evaluation  of  any 
individual  who  wishes  to  receive  the 
supportive  services  offered.  The 
application  should  include:  any  intake 
form,  the  ADL  assessment,  and  any 
appropriate  comments  from  both  tJie 
applicant's  physician  and  the  service 
coordinator. 

(iii)  Institutionalization  during 
participation  in  demonstration.  If  a 
program  participant  is  unable  to  reside 
in  a  dwelling  unit  in  the  project  assisted 
under  the  Muhifamily  Project 
Demonstration,  diie  to  severe  illness  or 
accident  requiring  institutionalization, 
the  HA  and  the  PAC.  in  consultation 
with  the  program  participant,  the 
participant's  family,  and  any  Involved 
doctors,  shall  determine  whether  there 
is  a  reasonable  expectation  that  the 
individual  will  be  able  to  return  home 
to  live  in  the  dwelling  imit.  If  not.  the 
HA  may  terminate  the  individual's 
eligibihty  for  the  supportive  services 
under  this  demonstration.  The  HA  must 
adopt  a  policy  for  termination  of 


supportive  services  and  informal 
hearing  procedures. 

(iv)  'Termination  of  rental  assistvice 
and  uipportire  services.  Rental 
assistance  sfaaH  be  terrmnated  only  in 
accordance  with  24  CFR  882.758.  If 
rental  assistance  is  terminated  in 
accordance  with  Section  S 
requirements,  the  HUD-funded  portioB 
of  the  suppertive  services  component 
also  is  terminated.  The  program 
participant  shall  be  provided  an 
informal  hearing  in  accordance  with  the 
procedures  in  24  CFR  part  882. 

Supportive  services  shall  be 
terminated  if  the  participent 

1.  Gains  physical  and  menial  health, 
and  is  able  to  function  without 
supportive  services,  even  if  only  for  a 
short  time  (in  which  case  readmission  to 
the  supportive  services  component — 
based  upon  reassessment  to  determine 
degree  of  frailty— is  aocepUble). 

2.  Requires  a  higher  level  of  care  than 
that  which  can  be  provided  under  the 
Multifamily  Project  Demonstratioo;  or, 

3.  Refuses  to  f>ay  rent  and/or 
supportive  services  fees. 

(v)  Participation  Agreement.  Each 
program  participant  must  sign  a 
participation  agreement  regarding  the 
use  of  supportive  6er\'ices  and  payment 
of  supportive  service  fees,  as  provided 
in  section  (B)(9)(e)(vi)  of  these 
Guidelines. 

(9)  Supportive  Services 

(a)  General.  The  HA  may  provide  the 
supportive  services  directly  or 
subcontract  with  service  providers  in 
the  community.  The  HUD  supportive 
services  grant  and  the  required 
matching  funds  may  be  used  only  for 
frail  elderly  program  participants  who 
occupy  the  project  subsidized  imder 
this  Muhifamily  Project  Demonstration. 
However,  other  supfwrtive  services 
funding  may  be  used  to  provide  services 
at  the  project  for  elderly  persons  living 
at  or  near  the  project  site. 

(b)  Supportive  services  plan,  (i) 
General.  HAs  applying  to  carry  out  the 
Multifamily  Project  Demonstration  must 
develop  a  plan  to  provide  or  secure 
supportive  services  appjropriate  to  the 
needs  of  frail  elderly  program 
participants.  This  plan  should  be 
developed  in  consultation  vyith  the  Area 
Agency  on  Aging. 

(ii)  Letter  from  area  agency  on  aging. 
The  plan  shall  include  a  letter  from  the 
Area  Agency  on  Aging  through  which 
the  agency  certifies  that  the  costs  of  the 
supportive  services  proposed  to  be 
provided  are  reasonable  and  consistent 
with  the  cost  of  other  supportive  service 
programs  in  the  jurisdiction  of  the  HA. 
The  letter  also  must  describe  the  degree 
to  which  the  Area  Agency  has  been 
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involved  with  the  planning  and 
proposed  operations  of  the  Multifamily 
Project  Demonstration. 

(iii)  Estimate  of  cost  of  supportive 
services  during  demonstration  term.  The 
plan  must  include  an  estimate  of  the 
total  value  of  services  to  be  provided 
over  the  life  of  the  Tive-year 
demonstration  period. 

(iv)  Maintenance  of  existing 
supportive  services.  The  plan  shall 
provide  for  the  maintenance  of 
supportive  services  already  being 
provided  to  frail  elderly  persons 
selected  to  participate  in  the 
Multifamily  Project  Demonstration. 
These  services  will  be  maintained  for 
the  time  that  the  frail  elderly  person 
remains  in  the  Multifam.ily  Project 
Demonstration,  unless  the  PAC  or  other 
entity  performing  the  assessment 
determines  that  the  services  are  no 
longer  needed.  These  services  do  not 
qualify  as  matching  funds. 

(c)  Sen'ices  minimally  necessary  to 
ensure  independence.  The  supportive 
ser\'ices  to  be  provided  to  frail  elderly 
program  participants  under  the 
demonstration  are  those  minimally 
necessary  to  ensure  that  program 
participants  retain  their  independence 
and  avoid  unnecessary  or  premature 
institutionalization. 

(d)  Purchase  of  additional  supportive 
services.  Program  participants  may 
purchase  additional  supportive  serv  ices 
from  the  HA,  subject  to  the  agreement 
of  the  HA,  at  the  cost  at  which  the  HA 
must  obtain  these  services,  and 
provided  that  the  provision  of  these 
additional  supportive  services  do  not 
put  an  undue  burden  on  the 
management  and  administration  of  the 
demonstration. 

(e)  Matching  funds,  (i)  50  percent 
match.  HUD  will  provide  the  selected 
HA  with  a  supportive  service  grant  that 
covers  40  percent  of  the  cost  of  the 
necessary  supportive  services.  The  frail 
elderly  program  participant  will  cover 
10  percent  of  the  cost  of  the  supportive 
services  (see  paragraph  (vi)  of  this 
paragraph  (e)).  The  selected  HA  must 
provide  funding  from  other  sources 
sufficient  to  cover  the  remaining  50 
percent  of  the  cost  of  the  supportive 
services. 

(ii)  Certification  of  committed  dollar 
amounts  for  first  year.  The  HA  must 
certify  that  funding  for  its  portion  of  the 
cost  of  the  supportive  services  has  been 
committed  by  other  sources  for  the  first 
year  of  the  demonstration  with 
reasonable  assurance  that  the  funding 
for  supportive  services  will  be  available 
during  the  five-year  term  of  the  contract. 
The  HA  will  be  required  to  provide  such 
certification  annually  thereafter  for  each 


year  of  the  demonstration,  as  part  of  the 
annual  project/budget  review. 

(iii)  Sources  of  funds  for  matching 
contribution.  In  determining  potential 
sources  of  matching  funds  for  the 
necessary  supportive  services,  the  HA 
may  include: 

1.  Cash  (which  may  include  funds 
from  Federal,  State  and  local 
gpvemments,  third  party  contributions, 
available  payments  authorized  under 
Medicaid  for  program  participants, 
grants  or  subgrants  of  funds  originating 
from  an  Area  Agency  on  Aging  under 
the  Older  Americans  Act  and  funds 
from  local  governments  originating  from 
either  Community  Development  Block 
Grants  or  Community  Ser\'ices  Block 
Grants). 

2.  The  dollar  value  of  supportive 
services  provided  by  other  agency  or 
third  party,  or  of  staff  who  will  work  to 
provide  services  to  program 
participants;  these  services  must  be 
justified  in  the  application  to  assure  that 
they  are  the  serv  ices  necessary  to  keep 
the  frail  elderly  program  participants 
independent. 

3.  The  dollar  value  of  in-kind  items 
(these  are  limited  to  10  percent  of  the 
50  percent  matching  amount),  such  as 
the  current  market  value  of  donated 
furniture,  material,  supplies,  equipment 
and  food  used  in  the  provision  of 
Supportive  services.  The  applicant  must 
provide  an  explanation  for  the  estimated 
donated  value  of  any  item  listed  and  an 
explanation  of  why  they  are  necessary 
to  keep  the  program  participants 
independent. 

4.  The  value  of  volunteers  to  the 
project  at  a  rate  of  S5.00  an  hour.  The 
value  of  PAC  volunteer  time  cannot  be 
counted  for  any  time  period  estimate 
related  to  initial  assessment  of 
individuals  before  they  are  accepted 
info  the  Multifamily  Project 
Demonstration. 

(iv)  Annual  documentation  of 
matching  funds.  The  HA  shall  supply 
such  documentation  of  its  matching 
supportive  services  cost  contribution 
with  each  annual  budget  review  in  such 
form  as  sf)ecified  by  HUD,  and  explain 
how  any  mismatches  between  the 
services  committed  and  those  needed  by 
the  participants  have  been  corrected. 
HUD  will  review  the  infusion  of 
matching  funds  annually,  as  part  of  the 
projectAiudget  review. 

(v)  Insufficient  matching  funds.  If 
there  are  insufficient  matching  funds 
available  to  meet  HUD  requirements  at 
any  point  after  start-up  of  the 
Multifamily  Project  Demonstration,  or  at 
any  time  during  the  term  of  the 
demonstration,  HUD  may  decrease  its 
share  of  the  supportive  services  cost  in 
proportion  to  the  amount  by  which 


matching  funds  drop  below  50  percent 
of  total  supportive  services  cost.  This 
adjustment  will  be  done  in  the  year 
subsequent  to  the  year  of  the  shortfall, 
so  that  the  required  ratio  of  HUD  to  non- 
HUD  funds  is  maintained.  The 
adjustment  may  be  reconsidered  and 
canceled  by  HUD  at  such  time  that  the 
HA  provides  sufficient  matching  funds 
to  eliminate  any  shortfall. 

(vi)  Supportive  service  fee  payable  by 
program  participant.  The  HA  must 
ensure  that  each  program  participant 
will  pay  at  least  10  percent  of  the  cost 
of  the  services  received,  up  to  a  limit  of 
20  percent  of  adjusted  gross  income. 
This  requirement  may  be  waived  by  the 
HA  in  cases  where  a  program 
participant  does  not  have  any  adjusted 
gross  income  (income  used  to  determine 
family  share  of  rent  under  the  rental 
certificate  regulations).  In  cases  where 
program  participants  are  not  required  to 
pay  a  full  10  percent  of  the  supportive 
service  costs,  50  percent  of  the  shortfall 
will  be  paid  for  from  the  supportive 
services  grant  funds.  The  balance  will 
be  paid  for  by  the  HA  from  other 
sources. 

(f)  Supportive  services  budget.  The 
selected  HA  must  submit  a  supportive 
services  budget  for  the  first  year  of 
supportive  services  delivery,  beginning 
on  the  date  of  initial  oi  cupancy  of  the 
project,  and  annually  therjafter,  on 
Form  SF-424A,  Budget  Information — 
Non-Construction  Programs.  Except 
when  there  is  an  unused  portion  of 
supportive  services  funds  carried  over 
from  the  previous  year,  the  selected  HA 
may  not  budget  more  than  20  percent  of 
the  supportive  services  grant  amount  for 
any  year  of  the  five-year  demonstration. 
The  budget  for  the  first  year  normally 
will  use  less  than  20  percent  of  the 
funds  potentially  available,  due  to  start- 
up. If  this  occurs  in  the  first  year  or  in 
aiiy  subsequent  year,  the  HA  may 
exceed  the  20  percent  limit  on  the 
annual  supportive  services  budget  for 
the  succeeding  year  only  by  that 
percentage  which  represents  the  amount 
of  unused  supportive  services  budgeted 
for  the  preceding  year.  The  supportive 
services  budget  submission  is  in 
addition  to  the  budget  documents 
submitted  in  accordance  with  Section  8 
rental  assistance  requirements. 

(10)  Professional  Assessment  Committee 
(PAC) 

(a)  Membership.  As  provided  in 
paragraph  (b)  of  this  section  (10),  a  PAC 
is  not  required  to  be  established  by  the 
HA.  If  established,  the  PAC  shall  be 
composed  of  horn  three-to-seven 
members  appointed  by  the  HA.  at  least 
one  of  which  is  a  qualified  medical 
professional  (e.g.,  a  physician  or 


registered  nurse).  The  service 
coordinator  must  be  on  the  PAC.  Other 
members  also  must  be  professionally 
qualified  to  appraise  the  functional 
abilities  of  frail  elderly  persons  or  near- 
frail  elderly  persons  in  relation  to  the 
performance  of  the  normal  activities  of 
daily  living.  The  HA  (e.g.,  the  service 
coordinator)  may  refer  to  the  PAC  those 
elderly  applicants,  in  accordance  with 
the  HA's  approved  program 
participation  selection  process,  who  are 
interested  in  applying  for  the 
Multifamily  Project  Demonstration  and 
have  been  screened  for  degree  of  frailty 
or  near-frailty. 

(b)  Alternative  to  formation  of  PAC. 
The  selected  HA  may  develop  an 
agreement  with  community  agencies  to 

■  perform  frailty  and  near-frailty 
assessments  as  an  alternative  to 
performing  its  own  screening  for  frailty 
and  near-frailty  and  setting  up  its  own 
PAC.  Such  an  agreement  would  include 
a  letter  of  understanding  between  the 
HA  and  the  assessment  center  stating 
the  roles,  responsibilities  and 
relationship  of  each  to  each  other.  The 
letter  must  be  signed  by  the  executive 
ofricer(s)  of  both  organizations.  This 
letter  must  be  included  in  the  HA's 
application  to  HUD.  Such  local  agencies 
may  include,  but  are  not  limited  to: 
Geriatric  Assessment  Centers.  Public 
Health  and  Veterans  Administration 
facilities.  County  Health  Departments, 
or  similar  private  agencies. 

(c)  Assessment  of  frailty  and  near- 
frailty.  The  PAC  (or  a  community 
agency  with  which  the  HA  has  a  written 
agreement  to  perform  assessments)  will 
assess  the  degree  of  frailty  and  near- 
frailty  of  elderly  persons  applying  for 
the  Multifamily  Project  Demonstration, 
referred  to  the  PAC  (or  community 
agency)  by  the  HA. 

(d)  General  operating  procedures.  A 
PAC  must  establish  operating 
procedures  and  establish  case  files  for 
each  frail  elderly  person  and  near-frail 
elderly  person.  The  PAC  must  operate 
according  to  the  following  guidelines: 

(i)  Recommend  to  the  service 
coordinator  eligibility  for  entrance  to.  or 
transition  out  of,  if  applicable,  the 
Multifamily  Project  Demonstration. 

(ii)  Authorize  or  perform  a  medical 
evaluation,  if  necessary.  This  evaluation 
may  be  performed  by  a  PAC  medical 
professional,  or  the  applicant  to  the 
Multifamily  Project  Demonstration  may 
be  referred  to  another  agency  in  the 
community  that  will  perform  the 
evaluation  without  charge. 

(iii)  Recommend,  and  update  as 
necessary,  a  supportive  services  plan  for 
each  frail  elderly  person. 

(iv)  Be  furnished  with  and  retain 
information  in  files  concerning  program 
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participants.  The  files  should  contain 
such  information  and  be  maintained  in 
such  form  that  HUD  shall  require. 

(v)  Present  written  evaluations  to  the 
HA. 

(vi)  Allow  for  program  participants  to 
appeal  decisions  related  to  entrance  to. 
degree  of  participation  needed,  and 
transition  out  of  the  Multifamily  Project 
Demonstration. 

(e)  Specific  operating  procedures.  In 
addition  to  the  above  described  general 
operating  procedures,  the  PAC  must: 

(i)  Perform  a  formal  assessment  of 
each  potential  program  participant's 
deficiencies  in  performing  the  ADLs. 
This  assessment  shall  be  based  upon  the 
screening  done  by  the  service 
coordinator,  and  shall  include  a  review 
of  the  adequacy  of  the  informal  support 
network  (i.e.,  family  and  friends 
available  to  the  potential  participant  to 
assist  in  meeting  the  ADL  needs  of  that 
individual). 

(ii)  Clarify  that  any  program 
participant  needs  assistance  in  at  least 
one  ADL. 

(iii)  Perform  a  regular  reassessment 
and  updating  of  the  supportive  services 
plan  of  all  frail  elderly  participants. 

(iv)  Replace  any  member  of  the  PAC 
within  30  days  after  such  member 
resigns.  A  PAC  should  not  perform 
formal  assessments  if  its  membership 
drops  below  three,  or  if  the  qualified 
medical  professional  leaves  the  PAC 
and  has  yet  to  be  replaced  by  the  HA. 

(v)  Notify  the  HA  and  program 
participants  of  any  proposed 
modifications  to  PAC  procedures  and 
provide  these  parties  with  a  process  and 
reasonable  time  period  on  which  to 
review  and  comment,  prior  to  adoption. 

(vi)  Provide  assurance  of 
nondiscrimination  in  the  selection  of 
Multifamily  Project  Demonstration 
participants,  with  respect  to  race, 
religion,  color,  sex,  national  origin  or 
type  of  disability. 

(vii)  Provide  complete  confidentiality 
of  information  related  to  any  individual 
examined,  in  accordance  with  the 
Privacy  Act  of  1974. 

(viii)  In  addition  to  the  foregoing,  the 
PAC  procedures  should  ensure  that  any 
frail  elderly  person  has  the  option  of 
refusing  offered  services  and  requesting 
other  supportive  services  as  part  of  the 
case  planning  process.  In  the  case  of 
refusal  of  services,  the  PAC  must 
determine  the  person's  continued  ability 
to  live  independently  without  the 
recommended  service,  with  this 
determination  being  a  consideration  for 
the  individual's  entering  into/remaining 
in  the  MuUifamily  Project 
Demonstration.  In  situations  where  an 
individual  requests  additional 
service(s),  not  initially  recommended  by 


the  PAC.  the  PAC  must  make  a 
determination  of  whether  this  request  is 
legitimately  a  needs-based  service 
which  can  be  covered  under  the 
Muhifamily  Project  Demonstration 
supportive  services  grant. 

(f)  Transition  from  multifamily  project 
demonstration.  The  HA/PAC  must 
develop  procedures  for  providing  for  a 
program  participant's  transition  out  of 
the  Multifamily  Project  Demonstration 
to  another  setting.  Such  a  transition  is 
based  upon  the  degree  of  supportive 
services  needed  by  that  individual  to 
continue  to  live  independently.  A 
program  participant  may  be  transitioned 
out  of  the  Multifamily  Project 
Demonstration  under  the  following 
circumstances. 

(i)  Requires  a  higher  level  of  care  than 
that  which  can  be  provided  under  the 
Multifamily  Project  Demonstration;  or, 

(ii)  Refuses  to  pay  rent  and/or 
supportive  services  fees. 

(11)  Service  Coordinator  and  Case 
Management 

(a)  General.  A  full-time  service 
coordinator  should  be  able  to  serve 
about  50-70  program  participants.  The 
service  coordinator  may  be  hired 
directly  by  the  HA  or  contracted 
through  a  case  management  agency  on 
a  fee-for-service  basis.  If  the  service 
coordinator  is  a  contracted-out  function, 
the  service  coordinator  may  not  work 
for  the  service  provider  which  will 
provide  supportive  services  to  the  HA 
for  the  Multifamily  Project 
Demonstration. 

(b)  Sen'ice  coordinator  contract.  If  the 
selected  HA  proposes  to  contract  out  to 
a  third-party  agency  for  a  service 
coordinator,  the  contract  must  include 
provisions  containing,  at  a  minimum: 
Beginning  and  end  dates  of  the  contract; 
number  and  responsibilities  of  staff 
hired;  rates  of  pay/costs  of  services  to  be 
provided;  location  of  office{s)  and  an 
agreement  to  provide  HUD  access  to  the 
files;  other  documentation  pertinent  to 
the  Multifamily  Project  Demonstration; 
and  other  items  necessary  to  conform  to 
24  CFR  85.36  (procurement 
requirements  for  Federal  grants).  Any 
contract  awarded  under  this  subsection 
must  conform  to  the  policies  and 
procedures  stated  at  24  CFR  85.36. 

(c)  Qualifications  of  service 
coordinator  A  service  coordinator's 
work  and  educational  experiences 
should  meet  the  following  minimum 
guidelines: 

(i)  A  Bachelor  of  Social  Work  or 
degree  in  a  related  field  such  as 
gerontology,  psychology  or  counseling. 
An  HA  may  propose  justification  for 
hiring  a  person  without  a  degree. 
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(ii)  Two  to  three  years  of  experience 
in  social  services  delivery  with  senior 
citizens  or  demonstrated  working 
knowledge  of  supportive  services  and 
other  resources  for  senior  citizens  in  the 
jurisdiction  where  the  Multifamily 
Project  D*!monstration  is  to  be  located. 

(iii)  Ability  to  advocate,  problem- 
solve  and  provide  results  for  the  elderly 
served. 

(iv)  Demonstrated  writing  and 
organizational  skills. 

(d)  Functions  of  the  Venice 
coordinator.  The  functions  of  the 
ser\'ice  coordinator  include  the 
following: 

(0  To  provide  general  case 
management  and  r«;fonal  services  to  all 
applicants  for  the  MiiltifamJly  Project 
Demonstration.  This  involves  intake 
screening  upon  referral  of  those  income 
eligible  frail  elderly  pvrsons  and  near- 
h-ail  elderly  persons  irom  the  HA,  and 
prehminary  assessm-^nt  of  frailty  and 
near-frailty,  using  a  commonly  cu.cepted 
assessment  tool.  The  service  coordinator 
then  will  rifer  to  the  PAC  those 
individuals  who  appear  eligible  for  the 
Multifamily  ProiecL  Demonstraiion. 

(n)  To  establish  link.ixes  and 
professional  relationships  wiih  all 
agencies  and  service  providers  in  the 
community;  develops  a  directory  of 
providers  for  use  by  demonstration 
program  staff  and  program  participants. 

(ill)  To  complete,  for  the  PAC,  all 
paperwork  necessary  for  the  assessment, 
referral,  case  monitoring  and 
reassessment  processes; 

(iv)  To  implement  the  case  plan 
developed  by  the  PAC  and  agreed  to  by 
the  program  participant. 

(v)  To  maintain  necessary  case  files 
on  each  program  participant,  containing 
such  information  and  kept  in  such  form 
as  HUD  shall  require,  and  to  provide 
files  to  PAC  members  upon  request,  in 
connection  with  PAC  duties. 

(vi)  To  refer  program  participants  to 
service  providers  in  the  community,  or 
those  of  the  HL^. 

(vii)  To  monitor  the  ongoing  provision 
of  serv:(  e^  from  community  agencies 
and  to  keep  the  PAC  and  the  agency 
providing  the  supportive  service 
informed  of  the  progress  of  the 
individual.  If  needed,  the  service 
coordinator  may  request  reassessment  of 
the  individual  by  the  PAC  at  intervals 
less  than  that  stipulated  in  PAC 
operating  procedures. 

(viii)  To  educate  program  participants 
on  such  issues  as  application 
procedures,  service  availability,  client 
rights. 

(ix)  To  establish  volunteer  support 
programs  with  service  organizations  in 
the  community. 


fx)  To  assist  the  program  participant 
to  build  informal  support  networks  with 
neighbors,  friends  and  family 

(xi)  To  educate  other  HA  management 
staff  on  issues  related  to  "aglng-in- 
place"  and  services  coordination. 

(12)  Compliance  with 
Nondiscrimination,  Equal  Opportunity 
acd  Other  Federal  Requirements 

The  selected  HA  must  comply  with 
all  applicable  nondiscrimination,  equal 
opportunity,  affirmative  outreach 
requirements,  and  other  Federal 
requirements  contained  in  24  CFR  part 
862. 

IL  Application  Process 

(A)  Application  Submission  Deadline 

Applications  must  be  received  in  the 
Hl'U  Field  Office  on  July  5,  1994  by 
4:30  p  m.  local  time.  The  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
appliiants,  HirD  will  treat  as  ineligible 
farconsidtration  any  application  that  is 
not  receivi'd  on  or  before  the  appli(.ation 
deadline.  Applicants  should  toike  this 
priictire  into  account  and  make  ear'v 
sabmissi'm  of  their  materials  to  avoid 
any  ri«k  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
dclivery-rebted  problems.  HUD  will  not 
aCci>pt  applications  which  are  sent  via 
facsi'nile  (FAX)  transmission. 

IB  I  Threshold  Approvable  Applications 

Only  those  applications  that  meet  the 
threshold  criteria  set  forth  in  section 
II|C)  of  this  NOF.^  will  be  considered 
for  rating  and  ranking  under  section 
11(D).  Applications  that  meet  the 
threshold  criteria  will  be  reviewed, 
rated  and  ranked  by  the  Field  Office 
using  the  selection  criteria  and  {>oint 
assignments  set  forth  in  section  11(D)  of 
this  NOFA.  All  scored  applications  and 
rating  sheets  in  each  Field  Office  wii!  be 
sent  to  the  Regional  Public  Housing 
Director  for  Region  I. 

In  order  to  ensure  that  rating  is 
consistent  among  the  Field  Offices,  the 
Office  of  Public  Housing  for  Region  I 
will  review  and  may  re-rate  these 
applications  using  the  criteria  in  the 
NOFA.  The  highest  rated  application 
will  be  seleded  for  technical  processing 
by  the  HUD  Field  Office  (i.e.. 
determination  of  contract  rents; 
environmental  and  historic  preservation 
reviews  under  24  CFR  part  50;  review  of 
previous  participation  of  the  principals 
of  the  developer/owner;  for  projects 
using  low  income  housing  tax  credits, 
subsidy  layering  review;  and  for  new 
construction  projects,  intergovernmental 
review  under  24  CFR  part  52)  and.  if  the 
application  meets  program 


requirements,  will  be  approved  by  the 
HUD  Field  Office.  If  the  selected 
application  cannot  be  approved  after 
technical  processing  is  completed,  the 
next  highest  ranked  application  will  be 
selected  for  technical  processing  until 
an  approvable  application  is  selected  for 
funding  by  HUD. 

(Cj  Threshold  Criteria 

(1)  HA  Section  8  Administrative 
Capability 

The  HA's  administrative  capability 
must  meet,  at  a  minimum,  the  following 
criteria:  the  Field  Office  rated  the  HA's 
overall  administration  of  its  Rental 
Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs  as 
good;  any  management  review,  fair 
housing  and  equal  opportunity 
monitoring  review,  or  Inspector  General 
audit  findings  are  being  satisfactorily 
addressed;  not  more  than  25  percent  of 
the  units  inspected  by  the  Field  Office 
duri.ig  the  last  management  review 
failed  to  meet  housing  quality  standards 
(HQ.S)  and  also  failed  to  meet  HQS  at 
the  time  of  the  previous  HA  inspection, 
or  the  Field  Office  is  aware  of  actions 
taken  by  the  HA  to  improve  its 
inspection  procedures;  and  the  leasing 
rate  for  rental  vouchers  and  rental 
cenificates  under  ACC  for  one  year  or 
more  was  at  least  90  percent  as  of 
September  30, 1993.  unless  the  Field 
Office  documents  that  the  September 
30,  1993,  report  is  not  reflective  of  HA 
performance.  In  addition,  the  HA  must 
have  prior  experience  with 
rehabilitation  or  development  of 
housing.  If  an  HA  is  not  administering 
a  Rental  Voucher,  Rental  Certificate,  or 
Moderate  Rehabilitation  Program,  the 
fLA  is  not  eligible  to  participate  in  this 
demonstration  program. 

(2)  Supportive  Services  (100  points) 

An  application  that  meets  threshold 
requirements  will  be  one  that  contains 
a  supportive  services  plan  that  scores  a 
minimum  of  75  points  out  of  a  possible 
100  points  in  the  following  areas. 

ii)  Matching  funds  for  five-year 
demonstration  period.  The  supportive 
services  plan  adequately  addresses  bow 
the  applicant  or  joint  applicants  will 
obtain  the  matching  funds  needed  to 
provide  the  minimum  services  that  frail 
elderly  participants  are  expected  to 
require  throughout  the  initial  five  year 
demonstration  period.  The  applicant's 
plans  for  obtaining  needed  matching 
funds  over  five  years  are  described 

(A)  Very  well  (20  points):  or 

(B)  Adequately  (10  points). 

(ii)  lVri«en  commitments  for  services. 
The  supportive  services  plan  includes 
written  commitments  from  the 
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providers  of  supportive  services 
necessary  to  address  the  needs 
identified  in  at  least  three  of  the  five 
activities  of  daily  living  as  defined  in 
the  Muhifamily  Project  Demonstration 
Guidelines  (Section  I.B.).  and  the 
service  providers  have  given  reasonable 
assurances  that  services  will  be 
continued  during  the  initial  five  years  of 
the  demonstration.  Providers  of 
supportive  services  to  address  at  least 
three  of  the  activities  of  daily  living 
have  provided: 

(A)  Specific  and  firm  written 
commitments,  with  reasonable 
assurance  of  ongoing  commitments  over 
five  years  (25  points);  or 

(Bj  Contingent  commitments,  with 
reasonable  assurance  that  contingencies 
can  be  satisfied  and  reasonable 
assurance  of  ongoing  commitments  over 
five  years  (15  points). 

(iii)  Involvement  of  area  agency  on 
aging.  The  letter  from  the  Area  Agency/ 
State  Agency  on  Aging  indicates  how 
the  agency  was  involved  in  the 
development  of  the  proposed  supportive 
services  program  and  case  management 
system  and  indicates  that,  in  the 
ongoing  operations  of  the  project,  the 
agency  will  be 

(A)  Very  involved  (15  points); 

(B)  Moderately  involved  (10  points); 
or 

(C)  Minimally  involved  (5  points), 
(iv)  Professional  assessment 

committee.  The  supportive  services  plan 
demonstrates  that  the  applicant  has 
commitments  from  at  least  3  qualified 
persons  (one  of  which  is  a  qualified 
medical  professional)  to  serve  as  the 
professional  assessment  committee 
(PAC)  or  a  commitment  from  an 
alternative  entity  agreeing  to  perform 
the  functions  of  the  PAC.  (20  points) 

(v)  HA's  supportive  senices 
experience.  The  HA  or  its  subcontractor 
currently  administers  or  has  past 
experience — 

(A)  Administering  an  effective 
supportive  service  delivery  program  for 
frail  elderly  persons  or  other  persons  in 
need  of  such  ser\ices,  including 
minorities  and  women  (20  points);  or 

(B)  Delivering  supportive  services  (10 
points). 

(3)  Project  Development  (100  points) 

An  application  that  meets  the 
threshold  requirements  will  be  one  that 
contains  a  developer's  proposal  that 
scores  a  minimum  of  75  points  out  of  a 
possible  100  points  in  the  following 
areas. 

(i)  Developer's  experience.  In 
developing,  marketing  and  managing 
muhifamily  housing  for  frail  elderly 
persons,  the  developer  has — 

(A)  Substantial  experience  (25  points); 


(B)  Moderate  experience  (10  points); 
or 

(C)  Little  experience  (5  points), 
(ii)  Developer's  supportive  services 

experience.  In  coordinating  services  to 
meet  the  needs  of  frail  elderly  tenants, 
the  developer  has — 

(A)  Substantial  experience  (25  points); 

(B)  Moderate  experience  (10  points) 

(C)  Little  experience  (5  points), 
(iii)  Development  financing 

commitments.  The  Owner's  submission 
contains: 

(A)  Letters  evidencing  committed 
equity  and  debt  financing  to  cover  all 
project  development  costs,  and  showing 
that  the  sources  of  financing  have 
completed  their  feasibility  analysis  of 
the  project  and  the  developer/owTier 
and  lender(s)  have  agreed  in  writing  on 
the  loan  amount(s)  and  business  terms 
(25  points);  or 

(B)  Evidence  of  sufficient  equity 
commitment  and  lender  interest  in 
financing  to  cover  all  project 
development  costs  (10  points). 

(iv)  Site.  The  project  site  is — 

(A)  Accessible  to  social,  recreational, 
educational,  commercial,  transportation 
and  health  facilities  and  services 
suitable  for  frail  elderly  persons  to  be 
served  by  the  project;  the  site  and 
neighborhood  are  free  from  disturbing 
noises  and  reverberations  and  from 
hazards  to  health  and  safety  (25  points); 
or 

(B)  Accessible  to  only  a  few  services 
suitable  for  frail  elderly  persons;  the  site 
and  neighborhood  are  reasonably  free 
from  disturbing  noises  and  from  hazards 
to  health  and  safety  (15  points). 

(D)  Selection  Criteria 

Only  applications  that  meet  the 
threshold  requirements  in  Section  11(C) 
will  be  rated  and  ranked  on  the  basis  of 
the  following  selection  criteria. 

(1)  Need  for  Elderly  Independence 
Program  (20  points) 

(i)  Description.  The  need  for  a 
program  providing  housing  assistance 
and  supportive  services  for  frail  elderiy 
persons  and  housing  for  near-frail 
elderly  persons  in  the  area  to  be  served, 
as  demonstrated  by  the  applicant's 
analysis  of  the  size  and  characteristics 
of  the  population  to  be  served,  the  unit 
of  general  local  government's  total 
population  of  persons  over  62,  and  the 
proportion  of  elderly  households 
receiving  housing  assistance. 

(ii)  Rating:  10-20  points.  The 
applicant  has  documented  that  there  is 
a  need  in  the  locality  for  the 
Muhifamily  Project  Demonstration 
which  is  not  being  met  through  existing 
housing  assistance  programs,  and  the 
documentation  provides  a  thorough 


analysis  of  the  size  and  characteristics, 
including  race,  gender  and  ethnicity,  of 
the  frail  elderiy  and  near-frail  elderly 
population.  There  is  a  substantial 
number  of  elderly  persons  in  the  local 
population. 

1-9  points.  The  applicant  has 
documented  that  there  is  a  need  in  the 
locality  for  the  Muhifamily  Project 
Demonstration  which  is  not  being  met 
through  existing  housing  assistance 
programs,  but  the  documentation 
provides  only  a  cursory  analysis  of  the 
frail  elderly  and  near-frail  elderly 
population  including  race,  gender  and 
ethnicity.  There  is  a  moderate  number 
of  elderly  persons  in  the  local 
population. 

0  points.  There  is  no  demonstration  of 
need  for  the  Muhifamily  Project 
Demonstration  or  the  needs  of  most 
elderiy  households  are  being  met 
through  existing  housing  assistance 
programs.  There  is  a  small  elderiy 
population  in  the  locality. 

(2)  Extent  of  Existing  Housing  Built 
Prior  to  1940  in  the  Unit  of  General 
Local  Government's  Jurisdiction  (20 
points) 

(i)  Description.  The  percent  of  the 
housing  stock  built  prior  to  1940. 

(ii)  Rating:  5-20  points.  The  HUD 
Boston  Regional  Office  will  determine 
the  percent  of  the  housing  stock  built 
prior  to  1940  in  each  applicant  unit  of 
general  local  government's  jurisdiction. 
The  unit  of  general  local  governments' 
percentages  will  be  listed  in  order  from 
those  with  the  highest  percentage  to 
those  with  the  lowest  percentage,  and 
divided  into  four  equal  groups.  Those  in 
the  quarter  of  applicants  with  the 
highest  percentage  of  the  housing  stock 
built  prior  to  1940  will  be  awarded  20 
points,  and  the  succeeding  quarters  will 
be  awarded  15  points.  10  points  and  5 
points,  respectively. 

(3)  The  Number  of  Elderly  Persons 
Living  in  Adjacent  Projects  to  Whom  the 
Services  and  Facilities  Provided  by  the 
Project  Would  Be  Available  (20  points) 

(i)  Description.  The  number  of  elderly 
persons  living  near  (i.e.,  within  an 
approximate  one-mile  radius)  the 
proposed  muhifamily  demonstration 
project. 

(ii)  Rating:  10-20  points.  The  number 
of  elderly  persons  living  near  the  project 
for  whom  services  will  be  offered  is 
substantial. 

1-9  points.  The  number  of  elderly 
persons  living  near  the  project  for  whom 
ser\ices  will  be  offered  is  moderate. 
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(4)  The  Level  of  State  and  Local 
Contributions  Toward  the  Cost  of 
Developing  the  Project  and  of  Providing 
Supportive  Services  (20  points) 

(i)  Description.  The  extent  to  which 
the  proposed  development  and  sorvices 
financing  for  the  project  is  committed, 
and  level  of  State  and  local  (i.e., 
nonfederal)  contributions  towartl  the 
f  ost  of  developing  the  project  and 
providing  supportive  services. 

(ii)  Hating:  10-20  fwints.  State  and 
local  public  or  private  contributioiis 
committed  to  developing  the  pf'ject  and 
Li'ov:d:ng  supportive  services  are 
substantial. 

1-9  poi.its.  State  and  IckuiI  public  or 
private  contributions  coi'nmitied  to 
t1f'V!;iopi'it;  t^n  proj'Ct  and  pro--  ,Ui'^:] 
.Suppcrtix  e  se'vicC'K  are  limiietJ. 

0  points  There-  er*?  no  financin;? 
'  oni-Tiitnent;. 

(31  The  Fro|ect"s  Con'ribution  To 
Nt;il4hborhood  I rr. pro vern en t  (20  points) 

;  !  D:s-nption.  The  extent  to  which 
'':•> ;.'"_  (ei-{  will  rortr.bute  to  the 
ir:rrove;r.ent  cf  the  ne!t;hborhcod. 

'  i)  Ha'i::g  10-20  prints.  The  p^ojvct 
s/.l:  is  locutod  m  an  srea  in  which  in  ::vr, 
rcnoenlrD^ed  n£!j.;hborhood 
i:r  arcvpn'.e.it  is  bt^ini»  undert^ksT  hv  ihe 
^u<  .i\  eovpTTiTnc;.*  and/o:  ntvehburhoovi- 
h  -vd  or;v'.ni/,a' :!•,".«  and  the  proi<-vt  vtiH 
c  r.tribLre  to  rn':c','il>crhood 
in  I  proversent 

1-0  jxiint?  The  p.-o.ect  site  is  !>.;.:*ed 
i:;  :.i\  ari.vi  in  u  htr !;  ?ome  h;r.:ted 
i-,;:tght>cniood  •!mj:.Q\en-.*':it  is  h.^i.^i; 
iindt-rtakiji!. 

0  points.  There  i.s  no  neighbor'  ood 
improvement  pUnied  or  under. vay. 

(E)  Unacreptahle  App!ication.i 

(J)  Fcliovvipg  the  14-day  period 
provuied  'o  apphc  ants  to  cure  tc^ih.'vical 
c.'>'ficieni  .'-v  ;i  Tppiicn'ions  [^•e  S'jcti'^n 
IV  of  UiiS  NOF.-M,  the  Field  OtHct'  will 
'!isa;)prove  apphciitions  that  it 
determines  a.'-e  not  acceptable  for 
pruces,sing.  The  Fitid  OtTu.e  notin.-a'ion 
cf  rejection  lett(3r  must  state  the  basis  for 
t.he  Fiehl  Office  decision. 

Material  to  cure  technical  deficiencies 
that  is  received  after  close  of  busir.yss 
on  the  fourteenth  calendar  day  after  the 
date  of  HLT)  s  written  notice  u-ill  not  be 
accepted.  If  the  applicant  has  not  cured 
ail  technical  deficiencies  by  this 
deadline,  the  application  will  be 
rejected  as  incomplete. 

Each  applicant  is  encouraged  to 
review  the  initial  screening  checklist 
provided  as  Attachment  1  of  this  NOF.\. 
The  checklist  identifies  all  technical 
requirements  needed  for  application 
processing. 


(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
proc:essed: 

(e)(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  HA,  and  liie  suit  is  pending; 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unl-ess  the  HA  is  operating        (,/\l  Geneml 


award  decision  made  by  HUD  under 
this  competition.  HUD  and  the  recipient 
of  the  award  under  this  NOFA  also  shall 
comply  with  the  accountability 
provisions  of  Section  V(D)  of  this 
NOFA. 

IIL  Application  Submission 
Requirements 


in  compliance  wiih  court  order,  or 
imfiiementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
corTioliance  atn-eement  dc>signed  to 
corrfct  the  arejsof  ncn':ompl,enco; 

(iiij  There  are  out^ianding  findings  cf 
nar.i  omphance  wilh  civil  rights 
s'al  . 'S.  Execitive  Order-;,  or 
r--^i.:,tic-ri.s  cs  a  resLiit  of  l:.nnal 
aan..in-trativ«  proceedmgK  or  the 
SLC.olary  has  issued  a  ch:..'i;e  against  tho 
apf  hcant  undor  the  Fair  Housing  Act. 
i.nl'ss  th':  applicant  is  cperating  under 
a  f;t'!' i'ijtion  orco(npiiance  ar^rs.'eritt.Tit 
dt  9  grod  to  correct  the  areas  of 
not;.T7"'plia.ncp; 

{ !'. ;  tfl'D  lias  ueferrod  applicaticin 
pre  f  H^'^inr  by  HUD  under  title  VI  of  x'r.e 
Gil  i!  H.,!bt=  A.'-t  of  l';)'v4.  the  Att-.irruiy 
C"  -tnls  Ciud^'lines  (28  CFR  ^.0")  nnd 
t^'.^.  ii\:U  Title  V!  rt-gTd.iTici-.s  IL4  CFR 
]  H  1  .-'.nd  proci.-dures  (IIL'D  Ildndbook 
80-  0  1)  or  uncl'T  section  50-1  of  the 
R^•  ;iih:bt-.t>on  Art  of  IQ^.l  nr.d  UVD 
re.c  :'?\  jp.s  (J4  CFR  8  5^]. 

I  .')  T:io  HA  has  serious,  uraddressoJ. 
Oil  standing  LTipector  General  avidU 
b::  y.Vti'i  or  fa-r  housing  and  equal 
oi>  'ortun'.ty  monitoriYig  rfivicw  findings 
or  "jt.ld  Of.'ice  ria.iagt'n:^.:;t  review 
fin  i:ngs  for  one  or  more  cf  ;ts  Rental 
C'  tificate,  Rental  Voucher,  or  Moderate 
Kf  i.ibiliiation  programs. 

)  Ths  leasing  rate  for  Rental 
C'Tiric-es  and  Rental  Vouchers  und-ir 
.A'JC  for  at  least  one  >ear  is  l"ss  than  85 
]■<:•  cent. 

::)  The  flA  is  involved  in  iitigalicn 
an  1  HUD  determines  that  tne  litigation 
may  scrinuslv  impede  ihf;  abdity  of  the 
H,\  to  adn.nister  an  adostinnal 
increment  of  Rental  Certificates  rmd  the 
suPoortive  serv  'ces  grant. 

(»')  The  HA  does  not  administer  a 
rent;d  voui.her  rental  certificate,  or 
mocierate  rehabilitation  program. 

(f)  The  HA  is  not  in  Compliance  with 
the  Single  Audit  Act,  OMB  Circular  No. 
A-128  and  HUD's  regulations  at  24  CFR 
part  44;  or  OMB  Circular  No.  A-133,  as 
applicable.  • 

(F)  Funding  Award  Process 

In  accordance  with  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  and 
HUD's  regulation  at  24  CFR  12.16,  HUD 
will  notify  the  public  by  notice 
published  in  the  Federal  Register  of  the 


Since  only  one  application  will  be 
selected  for  the  Multifamily  Project 
Demonstration,  an  applicant  may  apply 
for  the  full  amoi  at  o!  section  8  and 
supportive  services  fui'rimg  made 
Cfvailabie  under  ttiis  NOt'A. 

The  application  should  include  an 
exf  ianction  of  low  the  application 
rr.eets  or  vviil  I'-ft,  appip^Gtion 
s^l'_>c'ijn  cnte.'-'.a  Ff)ilurf'  to  submit  a 
r<irT3i',ve  description  is  not  cause  for 
app'icaticn  rejoction  however  a  Field 
Office  can  only  rate  and  rank  an 
npphcaiion  based  en  intormation  it  has 
CM  hand. 

( ;  ■ '  r  f  quired  A^f !. cation  Contents 

Th'  eh'gible  cpniicant  under  the 
N!u:(. family  Prcject  Dt-in„nstration 
Cu.idf  hnes  con-.i^'-.  rf  an  HA.  a  unit  of 
gt  noTi!  kx-a!  go»-t.r-;nient,  and  a 
d«\  elcp^r/ownf-r  Wfi.le  the  HA  must  be 
tho  lead  co-apphcar't  and  will  assume 
bill  r(?spops»^ii;ty  for  c.^-r\  -ng  out  tho 
dcMonstr'tlon  urd»;r  lh>>  s-H,t:on  8 
Arnual  Contiibuiions  Contract  and 
GranL  Ag-vernent  fcr  Sappcnive 
■  Services,  the  unit  of  general  local 
j^'o^t'rn.Tient  and  d.  .iloper/ov.ner  asco- 
rpphcan's  must  supply  impori^r.t 
application  docurT.-.'Uis. 

(\)  Api.ilicatir.n  nocumi  :it.s  to  be 
Cornpietcid  by  HA 

Thf!  HA  must  c.^ciplete 

'■'.)  Form  }iUIV,',2J15  Application  for 
Fxist.iig  Housing  .signed  only  by  the 
housing  authiority  representative; 

(h)  Form  SF-424.  Application  for 
Federal  Assistance  ifoi  the  supportive 
services  grant); 

(c)  A  description  of  the  size  and 
characteristics  (i.e.,  race,  ethnicity  and 
gender)  of  the  population  of  frail  elderly 
persons  and  near-frail  elderly  persons  in 
the  unit  of  general  local  government  and 
their  housing  and  supportive  services 
needs; 

(d)  The  Supportive  Services  Plan, 
which  includes: 

(i)  A  description  of  the  proposed 
method  for  determining  whether  a 
person  qualifies  as  a  frail  elderly  person 
or  a  near-frail  elderly  person  and  of 
selecting  frail  elderly  persons  and  near- 
frail  elderly  persons  to  participate, 
including  a  description  of  the  PAG  or 
alternative  assessment  agency; 


(ii)  A  description  of  the  type  and 
nature  of  supportive  services  to  be 
provided,  their  estimated  costs,  and 
justification  of  why  the  services  are 
necessary  for  independence; 

(iii)  The  identity  of  service  providers 
and  their  qualifications; 

(iv)  An  estimate  of  service  costs  over 
the  five  year  demonstration  period; 

(v)  Firm  commitments  for  the  HA's 
50-55  percent  share  of  funding  for 
supportive  services  to  be  provided 
during  the  first  year  of  the 
demonstration,  clearly  identifying 
funding  from  nonfederal  sources; 

(vi)  Form  SF  424A.  Budget 
Information  (for  the  supportive  services 
grant); 

(vii)  The  letter  from  the  Area  Agency 
on  Aging  certifying  that  supportive 
service  costs  are  reasonable,  and 
describing  its  involvement  in  planning 
and  operating  the  Multi family  Project 
Demonstration; 

(viii)  A  description  of  case 
management  mechanisms,  including 
procedures  for  the  transition  out  of  the 
Demonstration  of  participants  who 
become  too  frail  to  continue  the  services 
component;  and 

(ix)  A  plan  for  continuing  supportive 
services  to  frail  elderly  participants  who 
continue  to  receive  section  8  rental 
assistance  after  the  end  of  the  five-year 
demonstration  period. 

(e)  A  description  of  the  HA's  or  its 
subcontractor's  past  exp>erience  in 
delivery  of  supportive  services  to  frail 
elderly  persons. 

(0  Certification  Regarding  Lobbying 
and.  if  applicable.  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities; 

(g)  Certification  for  a  Drug- Free 
Workplace  (The  Drug-Free  Workplace 
Act  of  1988  requires  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Thus,  each  HA 
must  certify  (even  though  it  has  done  so 
previously^  that  it  will  comply  with  the 
drug-free  workplace  requirements  in 
accordance  with  24  CFR  part  24  subpart 
F.); 

(h)  Certification  Regarding 
Compliance  with  the  Single  Audit  Act 
(The  HA  must  be  in  compliance  with 
OMB  Circular  No.  A-128  and  HUD's 
implementing  regulations  at  24  CFR  part 
44;  or  OMB  Circular  No.  A-133,  in  order 
to  be  eligible  for  funding.  The 
certification  must  state  the  period 
covered  by  the  last  audit  conducted  and 
submitted  to  HUD  in  accordance  with 
these  requirements,  or  the  period 
covered  by  the  audit  currently  under 
contract.  Applicants  that  are  not 
currently  in  compliance  with  the  audit 
requirements  are  not  eligible  for 
funding);  and 
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(i)  HUD-Form  2880.  Applicant/ 
Recipient  Disclosure  Update  Report 
must  be  completed  in  accordance  with 
24  CFR  part  12.  subpart  C, 
Accountability  in  the  Provision  of  HUD 
Assistance. 

(2)  Application  Documents  to  be 
Completed  by  Developer/Owner 

The  developer/owner  as  co-applicant 
must  supply  to  the  HA  for  inclusion  in 
the  application,  the  owner's  submission 
required  by  the  Multifamily  Project 
Demonstration  Guidelines  (Section 
(B)(7)).  This  includes  a  detailed  project 
description;  a  statement  of  sources  and 
uses  of  funds  for  project  development 
and  evidence  of  financing;  evidence  of 
site  control;  evidence  of  proper  zoning; 
proposed  rents  for  the  project  and 
projected  utility  costs;  identification  of 
participants  in  development, 
information  on  their  qualifications  and 
experience  and  form  HUD-2530, 
Previous  Participation  Certification;  and 
a  project  management  plan.  The  owner 
must  also  certify  that  the  assistance 
including  adjustments  of  the  contract 
rent  will  not  be  more  than  is  necessary 
to  make  the  assisted  activity  feasible 
after  taking  into  account  assistance  from 
other  government  sources.  In  addition, 
the  developer/owmer  must  supply  form 
HUI>-2880,  Applicant/Recipient 
Disclosure/Update  Report  (regarding 
other  government  assistance  for  the 
project);  and  Certification  Regarding 
Lobbying  and,  if  applicable,  Standard 
Form  LLL,  Disclosure  of  Lobbying 
Activities. 

(3)  Application  Documents  to  be 
'Completed  by  the  Unit  of  General  Local 

Government 

The  chief  executive  officer  of  the  unit 
of  general  local  government  as  co- 
applicant  must  supply  to  the  HA  for 
inclusion  in  the  application  a  letter  of 
support  for  the  proposed  Multifamily 
Project  Demonstration  project.  The  chief 
executive  officer's  letter  mixst  address 
the  need  for  the  project  in  the  unit  of 
general  local  government's  jurisdiction, 
and  the  adequacy  of  public  facilities  and 
public  services  to  ser\e  the  housing  to 
be  assisted.  (This  letter  satisfies  the 
requirements  of  section  213  of  the 
Housing  and  Community  Development 
Act  of  1974  and  the  implementing 
regulations  at  24  CFR  part  791,  Subpart 
C.) 

(4)  Application  Forms  and  Certifications 

To  assist  applicants,  the  following  are 
attached  to  this  notice:  Checklist  for 
Technical  Requirements  [Attachment  ll; 
Form  HUD-52515,  Application  for 
Existing  Housing  (Attachment  2);  Form 
SF— 424.  Application  for  Federal 


Assistance  [Attachment  3);  SF  4 24 A. 
Budget  Information — Non-Construction 
Programs  (for  supportive  services) 
(Attachment  4);  Form  HUD-2a80, 
Applicant/Recipient  Disclosure/Update 
Report  (for  HA  and  Owner  disclosure  of 
other  goverrmient  assistance  for  the 
project)  [Attachment  5 );  Certification 
Regarding  Lobbying  (Attachment  6); 
Standard  Form  LlC  Disclosure  of 
Lobbying  Activities  [Attachment  7\; 
Certification  for  a  Drug-Free  Workplace 
[Attachment  8];  Certification  Regarding 
Compliance  with  the  Single  Audit  Act 
(Attachment  9|;  and  Fair  Market  Rents 
for  Section  8  Projects  Receiving  Loans 
under  section  202  [Attachment  lOj. 
(Form  HUD-2530,  Previous 
Participation  Certification,  to  be 
completed  by  the  developer/o\vner  must 
be  obtained  from  the  HL^D  Field  Office.) 

(C)  Certification  Pegardin^  Lobbying 

Section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31U.S.C.  1352)(the"Byrd 
Amendment")  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  HUD's 
regulations  on  these  restrictions  on 
lobbying  are  codified  at  24  CFR  part  87. 
To  comply  with  24  CFR  87.110.  any  HA 
submitting  an  application  under  this 
announcement  for  more  than  $100,000 
of  budget  authority  must  submit  a 
certification  and,  if  applicable  a 
Disclosure  of  Lobbying  Activities  (SF- 
LLL  form).  Indian  Housing  Authorities 
[IHAs]  established  by  an  Indian  tribe  as 
a  result  of  the  exercise  of  the  tribe's 
sovereign  power  are  excluded  from 
coverage  of  the  Byrd  Amendment,  but 
IH.^s  established  under  State  law  are 
not  excluded  from  the  .statute's 
coverage. 

rv.  Corrections  To  Deficient 
Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
Field  Office  no  later  than  the 
application  submission  d«»adline  date 
and  time  specified  at  section  n(A)  of  the 
NOFA.  The  Field  Office  will  inirially 
screen  all  applications  and  notify  HAs 
of  technical  deficiencies  by  letter.  Field 
Office  notification  of  H.\s  must  be 
uniform. 

Curable  technical  deficiencies  relate 
only  to  items  that  do  not  improve  the 
substantive  quality  of  the  application 
relative  to  the  rating  factors. 

Applicants  must  submit  corrections 
within  14  calendar  davs  from  the  date 
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of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  close  of  business  on  the 
fourteenth  day  of  the  correction  period 
will  not  be  accepted  and  the  appJication 
will  be  rejected  on  the  basis  of  being 
incomplete.  Applicants  are  encouraged 
to  review  the  initial  screening  checklist 
provided  in  Attachment  2  of  the  notice. 
The  checklist  identifies  all  technical 
requirements  needed  for  application 
processing. 

V.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD's 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332),  at  the  time  of 
development  of  the  HOPE  for  Elderly 
Independence  NOFA  that  was 
published  on  September  28, 1993  (58  FR 
50769).  That  Finding  remains  applicable 
to  this  NOFA,  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

(B)  Federalism  Impact 

'     The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA,  and  the 
accompanying  Project  Guidelines  do  not 
have  substantial,  direct  effects  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government. 
Neither  this  NOFA  nor  the 
accompanying  Guidelines  would 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments,  including  HAs. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  NOFA  and.  the 
accompanying  Project  Guidelines,  may 
have  a  significant  impact  on  the 
maintenance  and  general  well-being  of 
some  families.  This  NOFA  provides  FY 
1993  funding  for,  and  the  accompanying 
Guidelines  provide  guidance  for  the 
operation  of,  the  HOPE  for  Elderly 
Independence  Multifamily  Project 
Demonstration,  the  purpose  of  which  is 
to  provide  decent  and  sanitary  housing, 
and  supportive  services  to  frail  elderly 


persons  and  near-frail  elderly  persons  in 
a  selected  multifamily  housing  project. 
The  supportive  services  provided  by 
this  demonstration  are  expected  to 
prevent  or  postpone  unnecessary  or 
premature  institutionalization,  and 
reduce  unnecessary  stress  and  financial 
burden  on  participants'  families.  Since 
the  impact  on  the  family  is  considered 
beneficial,  no  further  review  is 
necessary. 

(D)  Accountability  in  the  Provision  of 
HUD  Assistance 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  The  regulations 
implementing  section  102  are  codified 
at  24  CFR  part  12.  On  January  16, 1992, 
HUD  published  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOTA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipient  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  hirther 
information  on  these  requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  ail  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 


reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities:  The  Byrd  Amendment 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000,  and  applicants  for 
Federal  commitments  exceeding 
$150,000  must  certify  that  no  Federal 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance.  Indian  Housing 
,  Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel. 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  HUD  and  those 
who  are  paid  to  provide  the  influence. 
The  second  restricts  the  payment  of  fees 
to  those  who  are  paid  to  influence  the 
award  of  HUD  assistance,  if  the  fees  are 
tied  to  the  number  of  housing  units 
received  or  are  based  on  the  amount  of 
assistance  received,  or  if  they  are 
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contingent  upon  the  receipt  of 
assistance.  The  regulations 
implementing  section  13  are  codified  at 
24  CFR  part  86.  If  readers  are  involved 
in  any  efforts  to  influence  HUD  in  these 
ways,  they  are  urged  to  read  these 
regulations,  particularly  the  examples 
contained  in  appendix  A  to  part  86. 
Any  questions  concerning  the  rule 
should  be  directed  to  the  Director, 
Office  of  Ethics,  room  2158,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington 
DC  20410-3000.  Telephone:  (202)  708- 
3815  (voice/TDD).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 


(G)  Prohibition  Against  Advance 
Disclosure  of  Funding  Decisions. 

Section  103  of  the  Reform  Act 
proscribes  the  communicatioa  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance  that  entails 
a  competition  for  its  distribution.  HUD's 
regulations  implementing  section  103 
are  codified  at  24  CFR  part  4.  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  under  a 
competitive  fimding  process  are 
restrained  by  24  CFR  part  4  from 
providing  advance  information  to  any 


person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics  (202) 
708-3815  (voice/TDD).  (This  is  not  a 
toll-free  number.) 

Dated:  March  29,  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BILUNQ  CODE  4210-33-P 
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EX 
Taa       Mo 

Piald  Offica 
Taa       No 

Application  Raqnir— ant 

1.  Fortn  HXJD-52515,  Application  for 
Exiatinq  Houaing. 

1 

2.   Form  ST   424,  Application  for  Fadaral 
Aaaiatanca. 

. 

3.  Daacription  of  tha  aiza  and 
charactariatica  of  tha  frail  aldarly 
population  in  tha  unit  of  ganaral  local 
govemmant  and  thair  houaing  and 
supportive  aarvicea  neada. 

I 

4.  Supportive  aervicea  plan,  including 
tha  followingt 

1 
1 

1 

(A)  Daacription  of  tha  propoaad  method 
for  determining  whether  a  paraon  qualifiea 
as  a  frail  elderly  peraon,  and  for 
selecting  frail  elderly  peraona  to 
participate,  including  a  daacription  of 
the  PAC  or  alternative  aaaaaament  agency. 
(If  an  alternative  aaaaaament  agency  ia 
used,  a  copy  of  the  HA' a  propoaad  aarvic* 
coordinator  contract  ia  included  with  the 
application. ) 

(B)  Deacription  of  the  type  and  nature  of 
aupportive  aervicea  to  be  provided,  their 
eatimated  coata,  and  juatification  of  why 
the  aervicea  are  neceaaary  for 
independence . 

1 

(C)  The  identity  of  service  providera  and 
their  qualificationa.                    H 

f 

1 

(D)  An  eatimata  of  the  aervice  coata  over  | 
the  five  year  demonatration  period.        1 

(E)   Firm  coranitmenta  for  the  HA 'a  50-55 
percent  ahare  of  funding  for  aupportive 
aervicea  to  be  provided  during  the  first 
year  of  the  demonatration  clearly 
identifying  funding  from  nonfederal 
sources. 

1 

(F)   Form  ST   424A,  Budget  Information  (for  | 
the  supportive  services  grant).            1 

1 

(G)  Letter  from  the  Area  Agency  on  Aging 
certifying  that  aupportive  aervicea  coata 
are  reasonable,  and  deacribing  it a 
involvement  in  planning  and  operating  the 
Multifamily  Project  r«monati:ation. 

- 

- 
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T«s        No 

Plaid 
Tea 

offlc* 

No 

Application  R*qulr«B«ata 

- 

(H)   Description  of  cas*  management 
mechanisms.  Including  procedures  for  the 
transition  out  of  the  demonstration  of 
participants  who  become  too  frail  to 
continue  or  well  enough  to  discontinue  the  Q 
services  component.                        fl 

(I)   Plan  for  continuing  supportive 
services  to  frail  elderly  participants 
that  continue  to  receive  Section  8  rental 
aesistance  after  the  end  of  the  five-year   i 
demonstration  p>eriod.                     H 

• 

5.   Description  of  the  HA's  or  its         1 
subcontractor's  past  experience  in         D 
delivery  of  supportive  services  to  the      1 
frail  elderly.                           | 

6.   HA's  Certification  Regarding  Lobbying, 
and.  If  applicable,  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities. 

'V 

7 .   Certification  for  a  Drug-Free 
WorJqslace. 

8.   Certification  Regarding  Compliance 
with  the  Single  Audit  Act. 

9.   Form  HUD-2880,  Applicant/Recipient 
Disclosure/Update  Report  (regarding  other 
government  assistance  the  HA  has  received 
or  requested  for  the  project). 

10.   The  owner's  submission  including  the 
following; 

(A)   Detailed  project  description.         1 

(B)   Statement  of  sources  and  uses  of 
funds  for  project  development  and  evidence 
of  financing. 

(C)   Evidence  of  site  control. 

(D)   Evidence  of  proper  zoning.            | 

(E)   Proposed  rents  and  projected  utility 
costs. 

(F)   Identification  of  participants  In 
development,  information  on  their 
qualifications  and  experience,  and  form 
HUD-2530,  Previous  Participation 
Certification. 

- 

(G)   Project  management  plan. 
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BA 


Yes 


No 


Attachaent  1  -  Page  3  of  3 


Fiald  Offica 
Tea        No 


Application  Raqulraaanta 


(H)   Owner  certification  that  the 
aasistance  including  adjustinenta  of  the 
contract  rent  will  not  be  more  than  is 
necessary  to  make  the  aesisted  activity 
feasible  after  talcing  into  account 
assistance  from  other  government 
sources. 


(I)   Form  HUD-2880,  Applicant /Recipient 
Disclosure/Update  Report  (regarding 
other  government  assistance  the  owner 
has  received  or  requested  for  the 
project) . 


(J)   Owner's  Certification  Regarding 
Lobbying  and,  if  applicable.  Standard 
Form  LLL,  Disclosure  of  Lobbying 
Activities. 


11.   Letter  of  supjxsrt  from  the  chief 
executive  officer  of  the  unit  of  general 
local  government. 
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Application  ror  os^oj^^^^^^r^^^^ 

Existing  Housing  cMtoo«pubfee««tMiw«Hou*« 

Sections  Housino Assistance Paynwnis Program 


Attachment  2 


OMBApprawl  No  2577-0169  lmx^J»noi95) 


Pt*tewpeilng6uratnlarWieBlMlui>c<>r>'iiniaii>ili«iln>«adlBt»»rig>0JhoiOTpwt«ipo>wfclnduafcMtw»iwlari 
t*lno  dn  Murea,  gilwino  tnd  m*Mr*o  l«  dito  fiMditf.  and  oom^Mlng  ml  iwi^ 

hurrti««MM>«»»,a«»r-- >«««»i..«.->a-^hii.-.«..  w>>.>^...jj ,. — n-mtrqMitiirtw.titii fWinmi>fc»Mwwrtitlli»i.Cl»mu> 

MomalonPoBaM  and  SyMmiL  UA  Oi<»M^ 

ft«>q»tPip>r»«tRirtuefcwPw|Ml(2577-O1<a).WMWnBtti.D.cag03  DDnimw<)t»»8cw<»ti»dlBwwte^twroH 
N«m>clt>«PuMcHBuMoABici>(W«gri»win9>BHi><«iiliwn  ~~        ' 


l*Bne  AOOTM*  « tw  PH* 


Stgnoan  at  PHA  ONkar  autoiad  ID  lign  Mi 

X 


Ttt*  01 PHA  ORur  autmcd  n  itgn  Mi 


RoiiNumMr 


IjgsArMolOpndan  (*« »« aNcti t« PSA dMOTAwi flaili nay t<«My n* no Cmtn*) 


■  Na(MUD«naM» 

»     '     '    ^    1     '     I     i    «     I 


HaMyou 

...lor 


prtor 


Mb  v«* 


aHouilnpVcuctartT 


OMief 


HB 


^  Primary  ArM(8)  IromwfKh 


10M 


iMI  to  drsMn. 


CenticatM 


Housing  Vouctt«rt 


Bdwt^  HandcvpM.  OtabMd 


Eti»nqf 


1-m 


C.  NMtflDrHeM«« 

M»v«»«aaMV 


a-M 


t-w 


fer>a*M«CMM 

nmtnmtf 

HO 


MR 


aanmuray  aid  •)•  hoMIng  MMai 


d  tnnr-lncaiM  FotMh  fnduong  t«  Ma*r, 
(■■MierMlipmti 


10  Mac 


Modkkitw 


I.TTwftltvMmoHittnoltolriiaon 


Z  Anyrul»»«irtf»oul<tloiw«tei<>dofteb»«dort>dbyth««cwoCTtooov»mlaop<f^^ 
3.  A  supporting  opWonlromttwPuMcHom<noAoiicyCoun»«l 


ttb  Mcnd  tar  fl»  im  01 1»  ACC. 


|M0»  lots 


iMHUIMBI1t(7JH) 
••IhMdboek  74303 
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E.  Fi 


or  poMnM  MMMpMiMnl  GV^Mr  lor  ti»< 


uMottft  AwpMMnv  01  V)9  PHA  M  tfnMMMinQ  mflino  or  offwr  pfOQnwwtf  prMd#^0Mf  mbhmmmvii 


>  Mt  fl»  NomHo  QuMr  SaM«0»  s  to  UM«  m  tw  «p«Man  «  fw  pngraa  «■  b*  ••  M  **•«  M 
mtwi—o— .totfi 


flt  irtM  B  to  tMMd  or  flw  ««  oi  • 


(NoialrvVautfMraOrty) 


Dm 


t  —I  tmmnk  —MM  ICC. 


^iWiHt«>1« 


el«wUNdAnnuHCan>»iilom.lB>ii>>HUD-aaPti<MMfrJW7> 


•Mia 


HuenoMowooWiBiiwiiKia 

NMMOMMtMlM 


T*to 


2at2 


Application  for  Federal 
Assistance 
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AttThatnt  3 


VTy>aa(| 

D  CoMkuGlton 
D  NoivCanMudtan 


D 
D 


Lapil 


Adoraw  (gn*  cny. oouny. tOM. and  apooMC 


&  lapwyar  InMimiEMlM)  N«M*r  (D4: 


•.TyvaMikwHoMBR: 

a  Nwr        acontnuatton        Q  RMWan 


KincmmmAmm*  B. 

0  Dmtmm  OurMkn         OttMr  (aiMelfy): 


K  Canngaf 

Ttlc 


12.  AMaMwudkr  #i«tMt  leuw.  aMaitti*.MaM.  MM: ' 


13  Pmppua  ProlMt: 


8«nOB» 


Erdr<eOM« 


1& 


OMiiNp«M«i»Na. 


I  kr  FaiwM  acMay 


Ouraian 


^T»p••^ 


A. 
CMrtdpil 

a~ 
I. 
f. 
a 


H 
1.1 
J. 
K. 

L 
M 
N. 


""-»  D 

School  OM. 


TMba 


■■  Mbm  «  Pi«M«  AgMMy: 


t1. 


TIkM 


•.FMam 


b.  Appicvn 


cSiaw 


<L  Local 


•.0»>«r 


f.  Pwgntn  inooma 


0.  Total 


M 


M 


jOO 


la.  To  tw  bHt  o«  my  knoMtMtgi  ml  biM.  at  dM  n  t»  I 
ot»aapcaeaw  and  Kaapplieanma  comply  w»fw( 

a.  Tyf>ad  Nmiw  el  AutoMd 


a.     Vaa.    TMa 


b.A«|aa 


b.     No.     Q   Piogram  linoloo«wad  by  E.0. 12373 


^__  Q  •  ^»oyan»  hoi  noi 


i7.itna 


QYaa      »-Vaa." 


Dm» 


tcaoona>a>uoardeonoa.t<odooMi>awi>wiboan<ui> 


^r  t*  0*MNa<g  body 


d.  agnawa  of  Auantnd 


kiTtM 


Mdi 


CTi 


Mara 
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limnic^ctwtof  WW8P484 


TNi  li  a  landard  torn  uaad  by  ■pptaMi  m  *  i 

pfMppNcsMons  md  i|i^icMQns  wbiiAMd  tor  Fcdnl  I 
by  Fadaral  igandM  to  oMUn  ipplaM  etrtkal 

12372«ndNB'i»i<ictoato»prB9wwtob>|ncti<ia>n»w»pim— .twwitwn 

0*^"  a^iy^lJiM^Myiy  te  wm^dmm^i^  yf*rl"fl  nf%fffrl*?fl 

Itoml.     S««9tanM3ry. 

itom^     0MiappiM«an««mlaidtoF«dMila«wKy(«r8Mi« 
A  ippllctnrt  oonM  nwitoar  (I  apfAeabto). 

Itoma.     StoliuMarty(«ip(itaHa).  j 

Itom4.     »  Wi  iipplMitori  to  to  oewtnui  or  n»to»  w  Mtotng 
pratMN  rodsral  ktonStor  numbv.  V  tor  •  imv  ptojKl, 

ItomS.  LM'nanwofappMeM.MNwalpibntoyofgwlaflaniiiariNMcttwa 
und«itto»»wiMirtinc»<dM».nnwtitotoidi»toMC>«wi»pleiw<. 
b'^  MfM  nd  totophons  nuntoor  of  ffw  pflvn  to  oonlKt  on  fiMttn 

ta^Bia    ■  II  11 II  ■  ■  ^  ■  ■ 
wWlppOOBHn. 

nod  by  flw 

ttoni7.      EnarffwapproprtatotobwintwipMoprcMdM. 

ItomB.     Chock  ivpropflato  box  and  ontorappnprtatotaM(t«)intioopHo<^ 


111. 


^  a  brtof  dooonplNo  Mo  of  too  profod  tt  moio  toon  ono  11109'V 
bbMMa  you  tfnidappand  an  «9to(toion  e)«  a  ooparMo  attooi  > 
dPfiRVtoii  (04^  eorMudon  or  loai  propor^  protoeto),  abaclt  a  nap 
atnotog  pn|aci  toman.  For  praapplcBlana,  UM  a  a^Mratoriwat  to 
prtMdo  a  ounonary  doaorto^tan  of  toto  pro^act 


112.  IM  only  too 


iXX 


'(•■»- 


Itome.      Entor  Emptoyor  IdwiWcafcn  Nwnbor  (EM)  m 
Hitomal  RwMTMJO  Son^oa. 


tor  on 


tuning 


tMMF  fTWW  tt  fHMV  Ml 

-  "ConanuBlan*  maMa  1 
budgoi  ported  tor  a  pretool  oMi  a  ( 

—  ^ovtotort*  moffio  ary  cbanga  to  too  Fodonf  Oo¥wivnorA 
tnanoM  oblgalon  or  ocninvM  laUiV  taman  4 


lU.    UottoaapptewfiCnnyaaitenifDtotMaiidinyOtoWcHo) 
By  toa  pioQrani  or  profacL 

lis.    AiwomtfiquMtodortobocortotoutoddMdng  too  toot  toidto^udgof 

ported  by  oorit  certofeutor.  Vriuo  of  to«nd  cortolbutara  towdd  bo 
toobidid  on  apprapriato  kwa  aa  appltaMa.  V  t*  acton  «■  laauR  to 
adulaic«awyatoanai<rtn8aw<.todfcatoawlytoaawiouniof»a 

batocanOoupptofMntoiafMuntoaMfnciuoaSvOTOwbraafoBtonanan 
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broaktfown  uohto 

bmlSk 

lie.   Appltanto<M<doontocl»oStoai8toOoPolntofOowtoa(8POC>tor 
rl2372totf 
houbtoettotooSM 


Itom  9.     Noma  of  Fodorri  oponey  tom  wtricft 


to  botog  roquootod 


Itomio.    UMtooCotologatFodmlOomoMtoAoototoneonuntoorwidMoof 

Iter 
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lMUiicliuMfarlbcSF«424A 


Thii  torn  bda^iBd  ao  taUfipBaiicBCMi  bcrade  forfinds  £roDi  one 

or  incR  fOM  preyvRS.  in  pRpKBig  0ie  bsdlfBi,  lAoB  nsny  eiisint 
Fodcal  giwm  i|gicy  fnauMt  wMdipKKribsbowand  wheitiei 

UiJjpiiudwitwiuihciAlbeiriwwIjilwiiiifardMhttwftBiHiowcr 


n(|uirelnd(CttK>te  KpKiiely  AoMiby  ftnoiOBorKrivJty.  For  oiher 
liufUUUi  iiwiui  ifuiciminy  wyaw  >  bwricdowi  by  fiwctka  Of 
aaiviQr.SectiaHA.B.C»dDri»iildkBlDdebiid|aeainaB(dribe 
whole  ptqea  exoqx  when  applyinf  forasinnce  which  leqnites 
Fcdenl  nniorizsion  in  ■Binl  or  (Mbv  taNBng  period  hKRnwBS.  In 
Utt  bier  cue  Secaora  A,  B .  C  m!  O  Aoold  provide  die  budget  forihe 
riml3ii^period(aaal]yiyear)miSectionEdaddpRKmihenBed 
farFedealiBi«Bceind»eBibKqueiMb«d|Bipgio»h.AIli|ipliapoBS 
riKnUcanadnabfeAdvwnbythMt^dMcaegGrietAowninLnes 
»^  of  Section  B. 


Section  A.  Budget  S«Bav7  Una  M 


Wmidb) 


Fte  qiplicatian  pertuning  to  a  atafh  Fadeiil  goM  prefam  q^edenl 
DoHMJdcABiMnoeCBrtigiMBber)— InotfiqiirfagttociioMl 
or  activity  bmakdown.  enter  on  line  1  vnder  Cohnn  (a)  die  caadog 
prognn  tide  aid  the  cttilog  mijber  in  Oohmn  (b). 

ForlppicMionf  peraining  to  a  dngle  piugian  '■yh^n  budget 
mooai  by  oadtiple  fiaictiani  or  aciivhieB,  ennr  te  une  of  each 
activity  or  fineiian  on  cKh  fine  hi  Oohaan  (a),  aid  CBKr  te  caitfog 
iaBnberinCohaBn(b).Forni|inc«ionipenahibiga>WMhltieprogr»n» 


wherenoneofdieproganisicqBfatabRriDdowBbgrtacdonoraaivhy. 
enter  die  caaiog  program  tide  on  each  liaa  hi  CefaMa  (a)  and  dK 
re^Kcdvt  caalog  annber  on  eadt  line  hi  Oohnm  (b). 

For  appiicaiians  penaining  to  BuMpk  piDgisnt  when  one  a  more 
prognms  raqdn  a  beeakdown  by  tmaim  or  acdvhy.  prqvc  a 
separar  dieei  for  eadi  piogFBniieqiibhig  te  breakdown.  Adtfitkxial 
dweti  doiU  be  ised  when  one  forin  doei  not  provide  adequate  ipace 
for  all  bieaicdownofdaiaraqaiied.  However,  whenaceedan  one  dieet 
is  uaed.  ihe  fksi  page  dioald  pitfvidB  tfK  annsnanr  totab  by  pngnns. 


1-4, 


(c) 


(t) 


Fori 

eatiy  hi  CohMra  W  and  (b),  ( 
apprapriaaamoanof&MAiai 
funding  period  (naaally  a  ycar)L 


(c)  and  (d)  blank.  For  cKh  line 
hi  Cohmna  (eX(0.and  (g)  «k 

B  pnySGl  iv  tfl6  OBI 


befowdieendofeachflatdhigperiodaafBquhadbydiepaBaorneKy. 
EnierhiOohanw(c)and(d)d»caihBaaBdanioMiartedi  which  wiD 
remain  anobiigated  at  dB  and  of  *8  fcM  Aidh«  period  only  if  dK 
FedenI  ramor  agency  hiaMcikBM  provide  for  Mb.  Otowiae.  leave 

i(e)aiid(f)*aaniaMorfi8Mb 
, ,  AhiOahMi(g)thOHid 


total  budgeted  aiioi(Padaal  and  aonFadtnd)  which 
total  ptevioui 

Coham>Cg)tfiotdda<mqBaHK<— ofam 
Line  S—Show  die  mb  far  aB  oafeanna  naed. 
ScetiaaB.  BudgatCaiafuiki 


i(D.lhaaiDaiHU)in 
■hiCbhBni(e)and(0- 


In  die  oohnn 
programs. 


(a) 


(«). 


dK  diies  of  dM  i 
I-4,( 


(a). 


activity,  fin  hi 
Federal)  by  dJBCt 


(bodiFBdeirii 


Ltacly— ShowdiBi 


tD6hhi 

of  hidbect  ooaL 

dK  total  ofi 
iteae 
cahnn(5).LJna&,i 
ScaianA.Cohaaa(gXLiBnSl 

(lH4).Iine«kahanidbateaaawaad0aMiafd»i 
A.  Oohras  (e)  and  (0  OBLtae  S. 


of  inoonae.  if  aiiy<  "PVA  to  ba 


aiiMMBU  of  die  gian^ 


UmbB-II— ^Nier 
OB  die  pan.  ir 
kona 


(b).icXaBd(d|)L 


AirthMtaadAarUeal 


inw.4«9 
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I 


line  I2?-£mer  Che  loal  far  each  of  Cohnms  (bHe).  TIk  ■nouu  in 
Cohmm(e)tteuidbeequaltoiheiinoiDncnLineS.Coliinm(I)Secxicn 
A.  1 


D. 


CKkNMdk 


liM  13— Ems  tltt  Mnoun  of  cisfa  needed  by  <|uBiErfron  te  gontor 
agency  duiing  ttte  fits  yev. 

LiM  14— £nier  rtie  amooni  of  cadi  firora  aO  other  Mwoes  needed  by 
i|uaner  duing  ne  oiu  ycjr.  I 

LioclS— £nter  the  UNals  of  amointi  on  Lines  13  and  14. 

Section  E.  Budget  EctimatctorFcderal  Funds  Needed  for  Balance 
of  tibe  Project 


Line  20  Dug  the  ml  ftr  ocfa  of  te  Cohmm  (bHeX  When 
>riditknalirhfdBlesarepiqiawdforlhisS<gioo.api>ooiengoidin^ 
and  itov  te  ovtraD  tools  on  Ais  line. 


iioriniSvidaaldsectfibjeci* 


iF.  Other  BwlgrtlMJimialhai 
liaeSl— UKdasipacei 


tedeiaibM 


Lfaesl6-1>  i:mfcrinQ>hiBin(a)tfiguii>egiampimiMmidesriio<»n 
in  OohBim  (a).  Section  A.  A  breakdown  by  fiwrtion  or  auivuy  is  not 
necessvy.  For  new  appficaiiore  and  fntfnBMioa  gnnt  ^ipbcaiionB, 
enter  in  the  proper  cohnnns  atnouiss  of  Federal  nines  wliidi  wiB  be 
needed  to  oon4>leie  ihe  piognni  or  picject  over  ne  snooeetfiitg  omSng 
periods  (usully  in  yess).  This  section  need  not  be  {jjniplcud  for 
revisions  (anendnenK,  chMges.  or  sup^ikincBC)  lo  finds  for  the 
ctnem  year  of  existing  grants.  '  | 

If  moie  dan  fow  lines  are  needed  to  list  the  prognm  titles,  sotaiii 
additional  tchtdnki  as  necessary. 


liac  22— Eaer  die  type  of  in&Kt  EMB  (praivisionA  I 
final  or  fise^  dai  win  be  in  ctba  doriag  te  ftidag  period,  te 
estimated  amo«t  of  te  bsK  ID  whidt  the  tale  is  ^pfied.  and  d»  totd 
kiiliieci  wipense. 

Lia«23    Prrwhfc  uiyodierCTphBaiknscrcoBuneiMdeeaiBd 
■ry. 


PvwiouB  EdWon  Ussfalft 


KSTST 

AuOtoitXBdler  Local 


(Mar.  449 
ayOMiCkwIvA-ICS 
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Applicant/Recipient 
Disclosure/Update  Report 


tnstfucHoM.  tSMPubleR*por«ng8MMMnlM«P>4raeyAel 

Part  I  AppHont/Rgclptent  InlomwUon 

1  Applicant/nmpNmN«n*,AMr«M,«idPfiaw9ndud»aweed^ 


U^.  Oapartfiwnl  of  Housing 
and  Urban  Oovatopmonl 

CXfioa  of  Ethics 


and  dKBiiad  nMvetans  on  pag*  4.) 
whathfthlatoanlnHlalRaportn 


Attachnent  5 


OMBApswwH  No.  ZaaSOIOI  («9. 1»31«4) 


Preset  AntMMl/ b  b*  Awi»M  (PratMVAOM^ 


■nd  )fe  lecatnn  by  Stwi  addrM*.  Cl^.  and  S«^ 


fan  Update  Wapoit  {~\ 


Social  Socuflty  Nurrtw  or 
Eflvtoyar  10  Nurrtwr 


3  Assistance  RaquMMtftooaivad 


4.  HUOPregrwn 


S.  AmouMtoqu 

$ 


nmtcmmt 


Part  II.  Threshold  Detormlnattons  -  AppicMts  Only 

1  Ar»  you  requesUng  HUD  asaHtancofoftipocatepreJacloractlvly,  as  provtcJ«Jby24CFR  Partly  Subpart 
C.  and  have  you  wcrtvwt  orcan  you  r»aaoriitty«^)actlo  rsoaiva.  ari  aBgrsflatsarmum  ot  aMfoono  olcovarad 
asslstancs  from  HUD.  Stataa,  and  unis  ol  Bonarat  local govamment,  m  axcoss  ol  $200,000  durta)  tha  Fodarri 
ftscai  year  (October  1  through  Saptanter  30)  In  which  the  ipplicatlon  Is  submttad? 

11  Yes,  you  must  complete  the  ramalndar  of  this  report 

tf  No,  you  must  sign  the  cerdHcaUon  botow  and  anawar  the  next  question. 

I  hereby  cettty  that  this  Mormation  Is  »ua.  (Signature)  ^____ 


Dvaa  Dno 


om» 


Is  this  application  for  a  specific  housing  project  that  bwotves  other  oovemment  assistance? 

If  Yes.  you  must  conplete  the  remainder  of  tMs  report 

If  No,  you  must  sigh  this  certllcation. 

I  hereby  certify  thai  this  information  it  tnje.  (Signature) 


Dvaa  Dno 


It  your  answers  to  both  questions  ara  No,  you  do  not  need  to  complete  Parts  III,  [V.  or  V.  but  you  must  sion  ttte 
certification  at  the  end  of  the  report 


Date 


PartllL  Othef  Government  Ai«l«t«ne»  PrevM«d/W«qu>«ted 


t>»par*n8fWStat9Ajocel  Agency  Name  m^  Addiwe 


Jte!L5i 


Aino>i«  Requee>d4¥e»>art 


Is  there  other  government  asslstanca  th*  Is  reportaWa  m  We  Part  and  in  Pari  V,  but  lh*  la  reported  only  In  Part  V?  □vta QST 

»  mere  Is  no  other  oovemment  asAtance.  you  must  oart«y  th*  tt*  mformaJton  h  tnia. 

I  hereby  certify  that  this  Infonnatlon  Is  »ua.  (Signature) 


lorr 


»«» 
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PartlV.  >nOrt«»d  Pmi— 


tnmst  in  9w  praisci  or  floM^ 


In" 


t2al7 


V  «wr«  ■»  no  pMMm  iMm  ■  rtpwtaU*  fAMcW  MWMI.  yew  NMI  cwlly  ««  Mi 
lhfbyct«yttMt»tolnlonwHoft  Is  mm.  (Slgrattra) 
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PartV.  Report  an  Cypfff^t^j  ^ITTtt  ^nd  Ul—  Of  FutMlt 


► 


R  »OT»if»  n»«MNeM  Of  Amda,  you  miat  OMliyoa!  tNt  Intomwtkm  to 


ywifstuilRy  BMHMtintwniaUualtinM. 


¥fcmlnB:  WyutayitnolyniitoatilMrtitemtmowthtelofi^yew 


no>»^M>owiw.lmtittcnocMnioo«ynwwi^fnotte«)ctd$iaoooior— cti'* 
icwtlytiittfiliWbmwMoHinrutandccwpnn.  


iirantllMillii  wiUii  9t\i 


RMti  ttimn 


f>i^Sat7 
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dMitourcw.Qi>iy>ngindiMiryi>*itft»d«an»atd.«ndcwnpli<ng«idiwti<*ig  S«ndooiwiwn»i«g««ngt«iburdan««iiaii 

or  «qf  e«w  Mpad  of  thk  eeltacian  of  MamMea  IneluJno  mv^MioM  tor  radudng  N*  b)Mt«v  to  •«•  ftapet*  M^^ 
MdSyttMnt.U.S.DipMmn«  of  Mowing  and  Urb«OM|topm««.WiMngtorvO.C.2M10-3BOOMdBtwOlln  of  MH^i^ 
Pro>K!t (2535^101). WWngton. P.C. 20Bca.  Oonettmam eonytotod tewii to ifr a» twi aJUi mum. 

Pt1i>«cyAotW^w«i>tE»Btp<torSod«ie«curt»Wumb»i(SSW»)«>dEmptay«rMwMoituwM^^ 

(MUP)lii>j»wriadtoooaw«ltwtntorni>tofiqulr»db)rWifarwund>wefawl02otttoD^ 

42U.S.C.3S31.  DiKfciMir*o«SSNiandEMtlion«anA  Ttw  SSN  er  EM  to  UMd  w  a  urtqu*  UmMw.  Th»  MemMtan  you  provhto  «•  anriato  HUD  to  (any  oul 

to  fnpona)«a«  undw  SMfcrv  l02(bX  (c).  «Ml  (d)  a«M  O^iMiNmot  Haiiing  art  Uilw  DMto|»^ 

IS,  1968.  Thw;pwvtotorww«rw»wmwgrwtofir;oBi<itoLW]i«ndlritogrt»tot»p»iMitonc«cWiiniypw  TTwywItfwMto 

«iMMMHUOMriMm«tora^iMMetou*igpR#etindwSMton108(d)tonMiiief*t«ntonKaH«yBR«tatw^^ 

goMmMntMatotonM.  i«in..di-»t.«»ii.ta-^».^p..^^.pp -■- iirT-TrTrrfcfirtnriMfcitur— nt^w*f>i(Mli»iHnn»»i>  wrtw  ««d 

togywry»«*>y»wytotwMMe;o»yippfctoto»to.  UpdMi«porto««b«m«toMlibtoatono«lt«tMdtoeta«Mrapafto.taillnnoMMtorap«todgmnir 

to«»anlw«yya.AI»pom.>»»WMryiitort 

HU(rtlmplaman*igra9Moriaal24CFRPart1S.  MiO««UMtwintoni««anh«MiuMnaln*«ualaaaMma^ipfcMm««ltop«^^ 

anaiyMatoaaMMIn^nianaoanMnlotipacMcHUDpttpranw.  ThaMomaflanwtitoobauMdlnmaMnotMdatomlnMlanundarSaeaan  102(d) whatwrHUO 

****'*'*'***?'*''"? ''°**^^''°*''**'''°"''*'"*"'''''''^*"''''***P'***'*****^  >teiinua(p«eMda 

aafwriqiiradinlormaaan.  ^»*— *'"'~**'*n'"T^"'"'*       '     — T^'^'^r — Tii''in'*rmri(TrtratTin  arr1maynti*tlniarrtnnair»1fia»Kitoa.fc>»llnu 

knpoailon  of  ewadminMalv*  and  cMmonaypamMMapacMadundar  24  CFR  112.34. 

Meto:  ■na.>~«~j).>.~«».->i*.........4. i,  ly^r^^ •  «.— ,  ,  'ifrniTfoTnrHmntjFirnTnanttiatrTy  nirtrwprjBltjWiauiiiJa]  tiLfaa 

102(b)  and  (c)  ol  t»  Ritom  Aa  muat  dwatof  »Nlr  own  praeaduraa  tor  ODRiplytng  wit)  t«  Act 


Inatructiona  (Sm  Note  1  on  last  paQ«.) 

I.  Overview.  Subpart  C  o(  24  CFR  Part  12  provUai  for  (1)  Initial 
reports  from  applicants  tor  HUD  assistance  and  (2)  update  reports 
from  recipients  of  HUD  asslstanca.  An  overview  of  these  require- 
ments follows. 

A.  AppllcBnl  diactosure  OnHtaQ  reports:  QeMral.  All  applicants 
for  assistance  from  HUD  tor  a  spedfic  proied  or  tcaivlty  must  make 
a  number  of  disclosures,  I  the  applicant  meeU  a  ddar  ttireshoid  for 
the  receipt  at  covered  assistance  during  ttw  fiscal  year  In  which  the 
application  Is  submitted.  The  applicant  must  aise  wk»  the  dtocio- 
sures  It  It  requests  assistance  from  HUD  for  a  apeclic  housing  project 
that  involves  assistance  from  other  governmental  sources. 

Applicants  subject  to  SutjpartC  must  maitathefoMvwIrtgdiscloeures: 
Assistance  from  other  government  sources  In  connectloo  w9h 
the  project, 

The  financial  Interests  ot  persons  In  the  praject, 

The  sources  of  funds  to  be  made  avaliabia  tor  the  project,  and 

The  uses  to  which  the  funds  are  to  be  put 

B.  Update  reporta:  Oerterai.  AH  recipients  of  cevered  assistance 
must  submit  update  reports  to  the  Depanment  to  reflect  substantial 
changes  to  the  initial  ajpplicam  disdosura  reports. 

C.  Applicant  diacleaura  reports:  SpMsHle  guldanc*.  The 
appilcant  must  complete  an  parts  of  this  disclosure  form  If  etther  of  the 
toliowing  two  circumstances  In  paragraph  1.  or  2..  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applicant  submits  an  applcation  for 
assistance  for  a  specific  project  or  activity  (See  Mote  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  tor  a  spedfic 
projed  or  activity;  or 

HUD  makes  assistance  evailable  to  an  entity  (other  than  a  State 
or  a  unit  ot  general  tocal  government),  such  as  a  public  housing 
agency  (PHA).  for  a  spedfic  project  or  activity,  whsre  the  applcatton 
Is  required  by  statute  or  regulation  to  be  submitied  to  HUO  for  any 
purpose;  and 

b.  DolUr  Threshold.  The  applicant  has  receivM.  or  can  reason- 
ably exped  to  receive,  an  aggregate  amount  of  aU  terms  of  assistance 
(See  Note  3)  from  HUD.  States,  and  unlta  of  general  locat  govern- 
ment. In  excess  c4  S200.000  during  the  Federal  fiscal  year  (October 

IthroughSeptemberM)  in  whfch  the  appfcadon  la  submitted.  (See 
Note  4) 


2.  The  applicant  submits  an  applicatton  for  assistance  for  a  tpecWe 
housing  projed  that  invohres  other  government  assistance.  (See 
Note  5)  Note:  There  Is  no  doiiar  threshold  for  this  criterion:  any 
othergovemment assistance triggerstherequiremenL  (SeeNote6) 

If  the  Appiicatkyi  meets  neither  of  these  two  crtteria.  the  appHcam 
need  onty  comptete  Parts  I  and  H  of  this  report,  as  well  as  the 
certRicBtion  It  the  end  of  the  report.  If  the  Application  meettaWMr 
of  these  criteria,  the  applcant  must  oomplate  the  entire  report 

The  sppieantdisdosufB  report  must  be  submitted  wth  the  appfcaMon 
tor  the  assistance  Invohred. 

D.  Update  repeita:8p*elfleguMsnc*.  During  the  period  In  wWch 
an  application  for  covered  assistance  Is  pending,  or  In  which  ttw 
assistanoe  is  being  provided  (as  indicated  in  the  relevant  grant  or 
other  agreement),  the  appltoant  must  make  the  foltowmg  sddMonal 
tfsdosures: 

1.  AnylnformatkMthatshouldhavebeendiscloeedlnoonnecttonwIli 
the  appAcation,  but  that  was  omitted. 

2.  Any  Informatton  that  would  have  been  sub^  to  dledoeure  In 
connecttonwtththeappMcatton.  but  that  «rose«alBter  time,  IncMkiQ 
miormation  conoemmg  an  Interested  party  that  now  meets  the 
applk:abie  disclosure  threshold  referred  to  m  Pvt  IV.  batow. 

3.  ForchangeslnpravkMslydisdocedothergovemimniasslstancr. 

For  programs  administered  by  the  AssistafllSecretaryforConynu- 
nlly  Planning  and  Development,  any  change  In  other  govwnmsfll 
assistance  that  exceeds  the  amount  of  such  assistance  tNt  WM 

previously  disdosed  by  S2S0,000  or  by  1 0  percent  of  the  I 
(whichever  Is  kiwer). 

For  ail  other  pnsgrams,  any  change  m  other  govemnwnl  i 

tance  that  exceeds  the  amount  of  such  assistanoe  that  was  previously 
dtodosed. 

4.  Forchangesinprevfciuslydisdosed(inanciallnterests,anycliMee 
In  the  amount  of  the  tinandal  Interest  of  a  person  that  exceeds  •« 
amount  of  the  previously  (flsdosed  Inierests  by  $50,000  or  by  10 
percent  of  such  Interests  (whk:hever  Is  tower). 


Pa0»4o«7 


tarn  MUM  (bM?- 
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5.  For  changMlnprMiouaiirdhcioudtoureM  or  usMot  funds: 

a.  FofproofMmijinlnirtw«afaytm<>ttktirtS»cw>^twC«wwt- 
nty  PtMinlng  and  D«v*lopmw«: 

A^f  ctMnga  In  •  toum  d  luadi  «Mt  racMd»  ttw  HMMMi  ol  il 
pnvtously  dtoctotad  MURM  o(  lundK  by  S250,000  or  by  w  pweMi 

■fthOMMMimMtwtliCiMWWtolMMO;  Md 

Any  Chang*  In  •  ua*  al  hmda  ondar  paoerapd  (bKlXl)  Wm 
«aeaada  !(«•  afflount  a(  at  pimiaaaly  dtodoaad  uMa  of  fundi  by 
1250000  or  by  10  paroaM  of  ttoaa  aaaa  (Mttiawvw  to  l«i*w). 

b.  ForaMpr«9rama.a(lwr»Mn«iewadn*iMaradby«MAsatitanl 
Sacratwy  for  CenvnwMy  Planning  and  Davatopmant 

ForprojaM  raoaMng  a  tax  aadi  undar  Fadanri,  Suia,  or  loctf  Ian. 
any  changa  In  a  aouroa  of  fundi  thai  was  pravtoualy  disdoaad. 

For  al  oR>*f  prD)Kta,  any  Chang*  In  a  MMMcaof  fundi  ttMt  wcaadt 
tfialowarof: 

Tha  anwum  pravtoiwiy  diadoasd  tor  0iat  aowo*  of  fundi  by 

$2504)00.  or  by  TOpaicwtto(th«amountpi«viouslydiaciaMdforthat 
souroa,  wmcnavar  la  kMwr;  or 

■P**  amouflt  piwiouBiy  dtoclaiad  for  at  sourca*  of  fundi  by 

S2SQ,aoo,  orbv  lOpaicantottlia  afflountpravioualydlaGlesadfDr  al 
sourcat  c<  funds,  whichawr  to  lowar. 

t  Forailpragnma,etliartbanlhoa*admMalBradbylh*Aaatot»il 
Sacrrtary  for  ConmnKy  Ptamlng  and  Dawatopnwit 

For  pn>i*cUrac*«vlnoataxcradHundarF*d*fal.Stata.  or  local  law. 
any  Chang*  m  a  usa  of  fundi  that  WW  ppvvtoualy  dtodaaad. 

For  an  othar  protaetB,  any  ckang*  m  ■  ui*  of  ftmdaVM  axcaads 
th*  lower  of: 


Tha  amouM  pnvleuaty  dtodeaad  fbr  «iat  ut*  of  ftmda  by 
SSOjOOO.  arby  Wpa»ca«allt»an«wntprBv(oualydtociaaatffanh« 

Th*  amount  proviously  dtodosad  for  al  usas  of  funds  by 

S2SQ,000,  or  by  1 0  paream  of  tha  amount  pravtously  dtoctee«»1er  *• 
usas  of  funds.  whlch*v*r  to  Iowsil 

Not*:  UpdtoarapoitBfflustbasotMWadwimnatMayaanhachwig* 

raquiring  th*  updaia.  Th*  r*qui(*n«*aitfrpra«Ua  updHarapoii  only 

appitos  I  th*  aopMcatkm  for  tha  undartying  asstotanca  «ms  suboMad 

on  or  aftar  tha  affacttv*  data  of  Sobpvt  C. 

U.  Una^-Uoa  Inalnietlana. 

A.  PartL   ftpfi^i antfllTlplanl mfwi—nsiL 

All  appticanta  lorHUDMatotanc*  spwafWIn  S*cllon  I.e.  t  .a,  *)ova. 
aa  «M«  aa  aft  radpiama  rsqoirad  to  SHbml  an  updal*  rapoM  undar 
Sadian  LD.,  abow;  muatcamptolallia  tafannaHoN  Mquindby  PM 
L  Tt.*  ■p|.M>...>»  .y  1  ■  .^  f„,(y|  hrtr<a  wtiathar Tfia  Jitfciauia  U  aii 

MMaranapdrtarapart.  Un»by-lkiaguidano»tarP«llfolo«*s: 

1.  EntarthatMlnvn*,addraaa.cty,SMa,zipcodB.andtaiaphon* 
RUfflbar(iRcaidinBar«aeada)alViaapplleanVnevNnL  Wharatha 
applicant/rsapiant  to  an  Mivlduai,  1h*  laal  nam*,  firat  tmm,  and 
ntddla  Initial  must  baantatad.  Fntrynftha^ipirwlfiailiiaHillN 
or  EIN,  as  appraprtota,  to  opilonaL 

2.  App«camsanlarlbanamaaadfuttKldma*af«i*^a^aracd«ty 
IbrwhchlhaHUOaaatotaocatoaougM.  RadptoMaanlarttwaMa 
and  tuB  addiass  of  tha  HUD>aastotad  piolici  ar  acMly  ta  wMEto  ttw 
updataraponralatas.  Tha  most  appreprtatagovammaotldaitfylng 
numbarmi«bausad(a.g..  RFPNo^  IFBNo.;  grant announcamani 
"*••  ••aaa^rt.n*!*,  artoanMo.)  Ineludi  piatUas. 

3.  Appftcants  ttoauba  Hia  HlfO  asstotanca  ralanad  to  la  Sactloo 
LC.tA  that  tobatog  raquaitod.    Radptonta  dawalba  iba  HUO 

>  wMdtlti*  opdal*  rapoft  I 


4.  AppNcanto  antarth*  HUO  program  n«Mand*rwhtdith*  aaato- 
tancatobalngraquastad.  RadptontsaniarthaHUOpragrafflnams 
ondar  which  tha  asstotanca,  that  rstotas  to  the  updaM  rapoit.  was 


thai  to  baaig 


S.  AppHcaota  aniar  Ih*  amounl  d  HUO 
raquaatad.  Radpiants  antartha  amount  of  HUD  i 
bawi  previd«l  and  to  which  tha  updda  report  ralatas.  Th*  amoums 
arathoeadatodlnthaappftcatlanorawanjdocumefllalion.  f40TE: 
bimacasa  of  asstotanoa  lh«  to  provided  pursuant  to  contract  over  a 
partod  of  Hm*  (aueh  as  pre)ad-basad  aaatotanc*  under  sadton  8  d 
the  Unled  Sides  Housing  Ad  d  1 937),  the  vnount  of  aastotonca  to 
bafapertatfbidudaaalOTnMtothatafiatobapwvlMowarVwtonn 
at  th*  eaalract,  ksaapadlea  ar  whan  they  aia  to  b*  lacalwed. 

Note:  lnthaeaaedMailgag*hiaarancaondBr24CFRSutXMaB. 
Chapter  II.  the  mortgegor  to  rasponstoto  for  matong  the  ^ipftcant 
rttorteauws.  andltie  moi^ape*  to  lanjuiidUa  lor  fumtoMng  tw 
mortgagor's  dtodosurestottaaOapanmanL  Updatoreportamudbe 
submttad  drecUy  to  HUO  by  the  ffloi^mor. 
Note:  In  th*caeeotth*Praiael-aasadCailMcato  program  under  24 
CFR  Part  012.  Sot^pMt  a  fta  owner  to  rasparau*  tor  mddfv  the 
appllcaM  dadeaaraa.  and  tte  PHA  to  naponaMa  tor  tomtohav  iw 
owners  dtodosuree  to  HUO. 
through  the  PHA  by  the  owner. 
B.  PartL  Tliraahaldl 

Part  H  contains  MomiaSan  to  hdp  Iba  I 

the  remaindar  of  tha  form  mud  be  comptatod. 


aada- 


1.  TheflrstqueeltonaskawhalharttoaappMGMlfliaetothaNabMd 
Asstotanoe  and  Ooftar  Thraahdd  raquiramanto  aal  torth  In  Sadton 
LCI.  above. 

ffthaanawartoVia,thaappteai>muatcBmpletothaia1wdiiaitba 
tomi.  lfthean8wertof4o,thetormaal(sthe^vllcanltoo«tVythd 
lis  raaponaa  to  ooirad.  and  to  complaia  the  next  quadlon. 

2.  The  second  quaaMonadtswhalhar  the  TFttr^lHmtofffTai 
hooaing  protad  that  tovotvaa  olhar  govemmeai  I 
acrtiad  In  Sedton  t.C2.  tfnva. 

tomt.  H  the  answer  to  Ne.  the  lofBtaaksthe^plicafll  to  oan»y«Ml 
ts  reapoaaa  to  canacL 

llthaanawartobdhttuadtane1and2toMmhaapplcantn*adMl 
comptoto  Parts  HI,  Ml  or  V  d  ttoMopeit.  but  r 
d  tha  and  of  the  faon. 

CPwtHL  OUmtI 

Thto  Part  to  to  taa  luin^atotf  by  bo» 


For 


naid  rapart  any 

oractM^ferwMch 

other  gaweaunent 

extent  nquired  under  Sedion  U).1^  2,  or  3.. 

Other  govemmeniasstotancetodaflnedlnnoteSonthetodi 
purpoaaa  oitbto  inmiiri.  ittii  pvirawMi  Matolia  to 
to  ba  made  aralabto  I.  baaatt  aa  an  aaaaaamaol  d  al  tia 
stances  Invokrad,  there  to 
asstotanca  wM  be  todhoomne. 
Both 

t  bantoadwHi  fta  HUO  I 
any  dfiargovaramarti 

raquaat,  but  «id  haa  oonlnuiaB  «Mty  al  ttw  iBto  al  tha  I 
Exanptoa  d  Ato  tooar  crtagery  mduda  tax  oradte  Ihd  provide  tar  a 
nuntoar  d  years  d  tax  banalta,  and  grant  aadalanoa  thd  oonOnuaa 
to  banefl  the  pre)ad  d  the  Uma  d  n*  I 


Pi«i»d7 


H-U 


(MH 
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Tlw  toltafwino  knonrafion  nutt  tM  pravidtd' 
1.  Enter  ttt*  nam*  and  tOifu,  eltf,  Suta.  and  tp  ooda  cH  tha 
Qovar  nmam  agancy  making  Iha  aaalatanca  avalaWa.  Indudaadiaaat 
onaoiQanlzatbnatiavaltMiawftaaoaneynaina.  ForaxMTTpla.U.S. 
Oapartmant  cf  Tranaportation.  U.S.  Coaat  Guard;  Oapartmani  ol 
SaUti.  Hlgrmay  Patrol 

^  Eniar  tha  program  nama  and  any  ralavantidant»]rtr>gnumban.  or 
otttar  maans  o(  klantWcattorv  lor  Iha  oltiar  govammant  aaaiaunc*. 

3.  Slate  tha  typa  ol  othar  govanvnant  asalttanca  {ajy,  ban,  gmtt, 
loan  Insuranca). 

i.  EmarthadoitafarriountafttwoihargovammantMslnancathat 
IB,  or  Is  axpactad  to  ba,  mada  avaHibta  with  raapact  ID  fta  protad  or 
actMiits  tor  wtilch  tha  HUO  aaaWanca  la  aought  (ifiplc«R8)  or  has 
baan  provldad  (rac^planta). 

V  tha  applicant  has  no  ottiar  govammant  aaslttanca  to  dbdota,  I 

must  cart>fytt«t  this  asaartton  la  corracL  j 

To  avoid  duplcation.  I  thara  ti  othar  govammart  aaalstanca  undar 

thb  Part  and  Part  V,  tha  applcarrt/tvdpiant  atrauld  ctiack tha  appro- 

pnata  box  ki  thi«  Part  VK)  M  tha  Momwion  In  Part  V,  dMrfy 

dasignating  artiicft  aourcas  ara  othar  govammanl  anManca. 

D.  Part  fV.  Intaraatad  Partiaa.  j 

Tnis  Part  is  to  t»  eompiatad  tiy  both  appleams  Ring  i^ipflcant 

disdosura  raports  and  radpiants  fling  updata  raportb. 

Applicanta  must  provida  information  on:  j 

(1  )Afl  davalopars,  contractora,  or  conaulants  Involvad  in  tha  applica- 
tion tor  tha  assistanca  or  In  tha  planning,  davalopmani.  or  tmplamarv 
tation  o(  tha  projael  or  actMly:  arKt 

(2)  Any  o«har  parson  who  haa  a  financial  Inlarast  la  Iha  pro)act  or 
acttvtty  tor  which  tha  aaalstanca  Is  sougW  that  axcaadft  $50,000  or  1 0 
parcani  of  tha  aasistanca  (whlchavar  la  lowar). 

Racipiants  must  mato  tha  addUonal  dtodosuras  ralfarrad  to  in 
Saction  1.0. 1. .2.,  or  4,  abova. 

Nota:  A  financial  mtarast  maana  any  finandai  Invoivamani  m  tha 
projact  or  adivlty,  including  (but  not  fentad  to)  sttuaiiana  m  which  an 
individual  or  antliy  has  an  aquty  Marast  In  tha  pro^  or  actlvty. 
sharas  in  any  proll  on  raaala  or  any  dtotrbution  ol  turpkia  caah  or 
othar  assata  ol  tha  proiad  or  actMlyi  or  racaivaa  conpanaalton  lor 
any  goods  or  sorvioaa  provtdad  m  connactlon  wtti  Iha  pro^  or 
acttvty.  Raaidancyol  an  MMdual  In  housing  tor  which  aaalatanoa  la 
baing  sought  is  not.  by  KBaN,  oonsidarad  a  oovarad  naandal  imaml 
Tha  iniormalton  raquirad  balow  must  ba  provldad. 

1.  Entarthahilnamaaandaddraasaaolallparaonsrslorradtoin 
paragraph  (t)  or  (2)  d  this  Part.  H  tha  parson  la  an  antttK  tha  Itating 
must  induda  tha  hjll  nama  ol  aaeh  oKoar,  diractor,  and  princ^ 
stockhddororthaantly:  Mtiltinntnmt9M»i^(i\tbmtMif,m6 
Iha  namas  ef  IndhMuaii  must  ba  shown  wtti  thair  IM  namas  Ural 

2.  Entryd  tha  Social  Saewty  Numbar  (SSN)  or  Empioyaa  UandA- 
cation  NuiTt>ar  (EIN).  at  approprlata,  tor  aach  parson  Hatad  la 
opitonaL 

3.  Eniarthatypaolpwtlcipaiionlnthapro)aderadMtylorawh 
parson  Ustad:  La.,  tha  parson^  tpadfic  rota  In  tha  proiad  (a.g.. 
oontrador.  oonsukani,  plannar,  Invaator). 

4.  EniarthafinandallnlarastlnthaproiadoradMlytoraachparaon 
Nstod.  Tha  mtarMtmuatbaaiprasaad  both  as  a  dolw  amount  and 
aa  a  patcantaga  e(  tta  amount  Of  tha  HUD  aasistanca  mvolvad. 

■  tha  applicani  has  no  paraona  wWi  Mnandal  Marasla  to  dtodoaa,  I 
must  oartty  thai  tMs  aaaaitlon  Is  oorracL 


S.  PartV.  Raperton8oureaaandUaaaofRinda.ThisPartistoi}a 

oompMad  by  tMlh  appBcants  NNng  appDcant  dbdosura  raports  and 
racipiants  fUing  updata  raports. 

Tha  appltoam  dtodoaura  raport  must  spedty  aM  axpadad  sourcas  of 
funds— both  from  HUDand  from  any  othar  souroa—lhcthavatwan. 
or  ara  to  ba,  mada  avalabto  for  tha  pro)ad  or  adMy.  Non-HUO 
aourcaa  of  tonds  typicany  induda  (but  ara  not  Smitod  to)  othar 
govammant  assistanoa  rofarrad  to  in  Part  III.  aquAy.  and  amounts 
Itom  foundattofts  and  prtvata  conirtxittona.  Tha  raport  must  also 
spadfyalaxpadadusaatowttichtundsaratobapuL  Alsourcaaand 
usaa  of  funda  must  ba  Mad,  H.  basad  on  an  assassmant  ol  an  tha 
drcumatancas  Invoivad,  thara  ara  raasonabia  grounds  to  antidpata 
th«  ttta  souroa  or  usa  wll  ba  forthcoming. 

Nota  that  K  any  of  tha  soMcaAiaa  Intormation  raquirad  t>y  tMs  raport 
has  baan  provldad  atsawhara  in  this  appicattonpackaga.  tha  sqpi- 
cant  naad  not  rapaat  tha  Intormaton.  but  naad  only  ratar  to  tha  form 
and  tocation  to  incorperalall  into  this  rapoa  (N  Is  ikaly  that  soma  ol 
tha  information  raquirad  by  this  report  has  baan  provldad  on  SF  424A, 
and  on  various  btxjgal  torrm  aocornpanying  tha  app<lcat(on.)  IftMs 
raport  raquiraa  intormation  bayond  that  provldad  alsawhara  In  tha 
applcatton  package,  tha  appfcant  must  induda  In  this  raport  al  Iha 
addUonal  Mormalton  required. 

Racipiants  must  submit  an  updata  raport  tor  any  change  in  pravtouely 
dlsdoaad  souicas  and  uses  d  funds  as  provided  In  Saction  LD^.. 


Oenaral  Instnwttons  —  souroas  of  funds 
Each  raportabto  source  of  funds  must  indicate: 

a.  Tha  name  and  address,  dty,  State,  and  zipcoded  the  MMduil 
or  entity  making  the  aasiatancaavaUabla.  Atleaatonaorganttattonal 
level  betow  the  agancy  name  shouU  bo  Induded.  For  aumpta.  U.S. 
Department  d  Tranaportatton,  U.S.  Coast  Quant;  Departmanl  el 
Safety.  Highway  Patrol 

bt  Tha  program  nama  and  any  relevant  ktofttymgnumbafs,  or  other 
meana  d  UantMcalon,  tor  the  asaiatanea. 

c  Tha  typa  dasaistanoa(a.g..  loan,  grant,  loan  msuranoa). 

SpadNc  Inctnjdtons  —  aourcas  d  funds. 

(t)  For  programaadministeredbytheAaalstantSecratwIeatarFair 
Houdng  and  Equd  Opportunity  and  Pdtoy  Oavaiopment  and  Ra- 
aaaidv  aach  aowoa  d  funds  mud  Indteato  the  totd  amount  of 
approved,  and  recaivei^  and  mud  ba  Hstad  In  daacandkig  Older 
aocofdbtg  to  tha  amount  indicated, 

(2)  For  pfograma  administarad  by  tha  AaaWanl  Sacraiailaa  for 

Houdng-Fadaral  Housing  Convntsalonar.  ConsnunRy  Planning  and 
Davetopment,  and  Public  and  Indton  Housing,  oad)  souroa  d  funds 
mud  hdtoata  tha  total  amount  d  hjnda  mvdvad.  and  mud  ba  Mad 
In  daaoandkig  oRler  aeeoRflng  to  tha  amount  Mlcdad. 

(3)  lfTaxCradRsaralnvdvad,tharaportffludlndlcalaaltayndtoalton 
piocaads  and  aquly  invotved. 

Qanaral httwdlona-  uaatdtunda. 

Each  raportabto  usa  d  funds  muM  daaity  IdanWy  tha  purpeaa  to 
wMchthayaratobapuL  Raaaonabto  aggragdtona  may  ba  uaad. 
eudi«aTrtddnid>ytoindudainumbafdainiciun<cada.aMch 
M  rod,  avavatofs,  axiaftor  masonry^  atdi 

Spedlto  feialrudlena  -  uaaa  d  funda. 

(1)  FerpragramaadmlniMaradbythaAaalatanlSacratariealorFiir 
Houdng  and  Equd  Opportudly  and  Pdtoy  Davatopmeni  and  A»> 
aaareh,  aadi  uaa  d  funda  mud  Mtoaia  ffia  told  amount  or  taida 
lnvoivad:mudbabraksndBwnbyamouniooRm«M,toudpaiadlna 
piduwd;  art  n«M  ba  Mad  in  daaoandino  ofilar  aoooidbv  ta^ 
■mouft  (ndfcaiad. 
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(U)  For  program  adMnlMrtd  by  «M  AssMaM  SwrMwtM  lor 
Houskv-fwlwal  Hawing  ConnteiorMr,  Convnuniry  PlMnkig  and 
Davatoprranl.  anit  PubNc  and  mdan  Houring,  a«:h  uM  of  fundi  musi 
Micaia  ttta  toM  amount  of  fund*  Involvad  Mid  must  ba  Mad  In 
dascandkiQ  ordar  aooordbig  to  Ifta  amount  kivolvad. 

(Ul)  If  any  program  admlnWarad  by  tita  Assistant  Sacratary  tor 
Housing-Fodaral  Housing  Commisslonar  Is  Invoivad,  ttta  rsport  must 
Indteaia  rt  usas  paidfromHlX)  souicM  andotliarsouiCM,  Inctudkig 
syndteation  procaads.  Usaa  paid  stwuU  induds  tt>a  fottowlng 
amounts. 

AJylPO 

Arclilacrsfoa  — daslgn 
Arctttocfs  taa  —  suparvlsion 
Bondpramium 
BuUart  ganaral  ovarttaad 
Buldar'spron 
Construction  intarast 
Consulantfaa 
Contingancy  Rasarva 
Cost  oaitmcaton  audN  taa 
FHA  axaminaiion  f aa 
FHA  impaction  faa 
FHAIyllP 
Financing  faa 
FNMA/QNIWIAfaa 
Qanaral  rsquiramams 
insuranca 

Lagai  — construction 
Lagal  — organization 
-Ottiarfaas 
Purchasa  prioa 

Supplamantai  managamant  fund 
Taxas 

TMs  and  raconSngOpartfng  datidl  rasarva 
Dasldant  Initiativa  fund 
Syndteation  a>q)ansas 
WOftUng  cap«al  rasarva 
Total  land  Inprovamant 
Total  structuras 


1.  Al  eMtans  aw  to  M  CFR  Part  12.  wNeh  «r«  i 
RiglMr  en  Mvcd  14. 1W1  at  as  Fad.  nag.  11032. 

2.  AlMc«a»nni<awilMiliBMaintfaiiac»>batBundaia4CF«fl2J0.w 


NMi:  ThaMotc 

3.  A1iiw(aww«nuwamgwHMam,«Joua«a»)asiyiiwii.oroawr 
tgrm  e«  aMlalBnca.  Muribig  ff»  irwnnoa  or  guvMM  ol  a  loan  or 

.  Itwt  li  pioMsO  wMifOiaael  to  a  ipadie  ara|oo 
I  ty  a»  DipaitiNnL  TtwtoniK 

aaaeto,  ttol  am  wtfM  to  tia  I 
)(Mft)(4eCFItCtivtor1). 

4.  8«o24CFRM1L32(aX2)and(3)tor«MM9i4dMe»onhawt«t««itioH 


>*  li  ONnad  to  Incaida  toy  lotoi.  yan^  I 
P^Mtonl  labato,  wMSy,  ( 

,araunac(| 

:tMti».«b« 

I  to  flw  piBlHi  or  acavMH  tor  «Meli  fw 


6.  FarlwflMrgi4dBneaanNiarftoftan.toidtarato«el 

a4cmfi2Jo. 

7.  ForpurpowaofFawi2.aptownii— ■> 


Usas  paid  from  syndkaUon  must  induda  tfia 
AddUonal  aoquislion  prioa  and  axpaiwaa 
Bridga  ban  imarast 
-  Davatopmanl  f  aa 
Oparating  dafidt  rasarva 
Rasidant  Mtiatlva  fund 
Syndtoation  axpaniai 
WotUngcapilai  rasarva 


foaowmg  amounts: 


i7tr7 
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Oartlf iMtioD  Hagaxdiag  Lefetofiag 


Owrtifioktion  for  Cootntcts,  Oraats,  Lomm, 


and  Ceep«rtttl^»« 


illmm,   to  tbm  boat  of  hia  or 


teliof*  tbati 


(1)  Ito  rodaral  appgnprlatad  fuada  hava 


paid  or  will  ba  paia«  by  or 


on  bahalf  of  tba  uadaralgaad,  to  tar  paraoa  for  iaf looaelao 


to 


iafl 


aa  of floor  or 


of  aay  agaaey,  a 


of 


of f ioar  or 


of  a 


with  tbo 


any 


tbo  aaking  of  aay  fodoral  graat,  tbo  Bakiag  of  aay 


Loaa«  tba  ontoring  isto  of  any  cooporatlTo 


aad  tbo 


oootiaaatlooi 
costraet*  grant,  loaa,  or  cooporati^ 


or  fwliflcatioB  of  muf 


(3) 


oadaraigaod  ahall  roqoixo  tbat  tbo  langoaga  of  tbia 


eortlf  ieatioo  bo  iiwrltidad  ia  tba  award 
tiara  (iaelodiag  ovbeoBtraeta,  aabgraata,  aad 


for  aU 


at  aU 


diacloao  aceordiagiy. 


tbat  aU  aubrocipioata  aball  owrtify  aad 


tbia  eortif ieatioo  ia  a  — t^rial 


roliaaeo 


plaeod 


tbia  traaaaetioo 


of  fact  opQo  which 


iate. 


of  thia  eortif icatioa  ia  a  proroqoiaito  for  Mkiag  or  oatoriag 


iato 


tbia  traaaaetioo  iapoaad  by 


13S2«  titla  31.  n.S. 


amf  i^K^am  woo 
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tAilm  to  f il«  tte  nqaic«d  OKtif ie«tion  staaU  b«  Mbj«et  to  •  cItU  pMalty 
of  oet  IM.  U»..|lO,000  .ad  Dot  .o..  thu  1100,000  f or  Mcti  mieb  f«ilux». 


•igaod  hft   (■«■•,  Titlo  c  llgastttro  of  JUitberiMd 


Wk  OffleiaX) 


(■«M   S  TitlO) 


(Sigaataro  ft  0«t«) 
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Disclosure  of  Lobbying  Activities 

ConipMa  Itiis  form  to  disctos*  kJbbying  activtiM  pumiart  to  31  U.S.C.  1352 
fSmmmm»mkrkmMtH*m>»t»ttet»M*mmtkmm.) 


Attachment  7 


Approved  by  0MB 
0304)046 


1.  tifwtl 

□  a.  oofltrad 
b.  gram 

c.  cooptnttvs  apratront 

d.  loan 

a  loanguarantM 


□ 


a.  bkltofl«r/app«cation 

b.  inlUai  award 
c  peat-award 


□ 


a.MMmng 

a.  nattrW  ctianga 

CttmgtOttf: 


latlM 


a 


Prtnw 


□ 


Subawarda*    Tlw 


•  kraonr 


, N  Wwwm 


lOa^    M I  «»adiwiatLfl>a»<wgia«ty 

(»  MMdual.  Mat  Mma.  Im  nama.  M): 


s.  nn»p«itnobmtk^m.ttt 


7. 


CFDA 


i.  A»ara  Aaioynl,  •  knoan: 

S 


(last  nana.  Ibit  nama.  M) 


11.  AnMMMo(PayiaaM(ctiadialt«l  apply): 

» I      laaual      I      Iptannad 


(inekrtno 


NakWa.) 


12.  P«na  of  Piywawl  (cftaca  ta  mat  apply): 
I      I  acash 

ri  bin-kind; I 


H^   Typaa«Pairanal(chacfcai  ft  apply): 
•iratalnar 

b.  ona-tima  taa 

c.  coflimltsion 

I      I  d.  contingam  faa 
a.  delarrad 
I  othar,  ipadfy: 


'*•  *y?T?^'?*?y''^*^*'^'***'*****''"*****«**P«Na)o«aa»<te»,lnrtud>waWca»(a).«awte^ 


ihUMaii 


IS.  CotWIfiMaWoii  «haa<a)  «MJX-A 


(ia»»  Ccr^rwaaoB  Sh— «)  sy-ig-A.  I  w«o»i«^Yl 


;  n^  □♦♦• 


1*.  Mennaaen  Mquanaa  tiraugft  Ma  torn  la  auttcrttat  by  Ma  31  U  S.C 
•aotoniasz.  TNadtactaauraolkMtylngaetMaaattainaMalritmaafvi 
I  e«  tad  upan  «Md»  tailanea  waa  piaoad  by  t«  abova  «i«an  ttia 
.»  «  uor  fJ?*^.*??**^  TUtadtadBauraliraqiawdpgrauam 
»  31  U.8.C.  13S2.  T)<la  bdnwaawiiii  «■  ba  lapenap  to  tia  CongMaa 
'*?'*'*!*'**>  "n***!  >•  airalalili  tor  pubfc  mapailuii.  Any  paraon  «tw 

laaa  flian  |t0.000  and  net  mom  tian  SIOO.OOO  tor  aash  aurt 
F«lan<U««<^ 


ClBnatMfa; 


TWa: 


irarwIU 
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uisaosure  or  Lobbying  Activities 
. Continuaton  Shw* 


Appw(»d*ir 


0344^)04^ 
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Imtnidlera  for  CompMtofi  of  8MI1,  Otoetowr*  of  Lobbying  AethfttiM 

Thii  dMosurt  tomi  thai  bo  eonvMod  by  ttM  roporting  ontty.  wrtMmor  tubawofdM 

cmjwod  Fobwiilorttoa  or  •  mijwtalrt^^ 

poynMrtw  aoroonioM  to  irakopoynwnt  to  iny  Ibbbytng  on^ 

■  MontMT  at  Congms.  on  cMioor  or  omptoyM  of  Congrws,  or  any  omptoyoo  tH  ■  Mwnbor  til  Cortgrots  ki  connoctton  wtJh  ■  covorod  Fodocal 

■dlOK  Usotho  SF-UJ.-AContimi«lon  Shoot  for  odcMtonal  Infornv^ 

^^f^^  WIW flMnoond mtorty chango roport.  Rofor to Iho knpiomonting guUanca puUishod by iho Offloo of  Managomonl and Budgotfor 

ai'liWli>nal  Moiiiiailon.  ■ 

IJdonllly  tho  typo  o<  covorod  Fodoral  adkm  lor  •*ilch  tebbyjfv  aoMty  to  andter  has  boM 
acUun. 

2.  Idonlly  tho  status  o(  mo  oovarod  Fodonl  action. 

3.  Idantify  tho  appropMo  dassMcation  of  this  npott  If  this  to  a  (oUowup  report  causod  by  a  matartaJ  chango  to  tho  Inf  omiaflon 

ontortho  yoar  and  quartar  In  «Meh  tho  chango  ooevnod.  Emortho  data  of  tha  last  pro vioiMty  subrnmod  roport  by thto  raporting  anttty  tor 
Fodoral  Kiion. 

4.  Enlor  Iho  fua  namo.  addroca,  dly,  stato  and  z^  coda  of  tho  raporting  ontily.  Indudo  Congrosatonal  District  I  imovm.  Cho^ 
dassiictfon  c«tho  raportingamty  thatdosign«o»  Ml  Is.  or  axpocttto  bo.  iprimoortubawtnl  rac^piont  ld«itfymotioro«thosu^ 
tho  firit  sUwwaidoo  of  Iho  piinM  is  tho  1 1t  tlor.  S  ubawards  Indula  but  aro  not  Hrrrilod  to  subdomracta.  subgrantt  and  0^^ 

5.n  tho  organization  fHng  tho  raport  In  Itom  4  chadu 'Subawardco*.  than  antar  tho  full  nama,  addross,  dty,  stats  and  zip  oodo  of  tha  ptirna  Fadaral 
rsdptam.  Inctudo  Congrasaionai  OWilct,  HiuMwn. 

6.  Ertor  tha  nama  of  tho  Fodocal  agoncy  molOng  tho  award  or  loan  cornrtiitmant  Indudo  at  toast  ono  organtzattonai  iovai  balow  agoncy  nama, 
*  known.  For  oxanpio,  Oopamnant  of  Transponation,  Untad  Statas  Coast  Quanl 

7.  Enlar  Iho  Fodoral  program  narno  or  doserlptlow  tor  tho  covofod  Fodarai  action  (»arn  1).  B  known,  ontar  tho  fu« 
Asatotanco  (CFOA)  numbor  for  grants,  eooparathro  agraanMnts.  k>ans.  and  loan  comnmtmantt. 

«.  Entor  tho  most  approprtata  FadofBl  Idantllying  nunt)or  availabia  tor  tho  Fadorai  action  Uanttflad  In  lam  1  (a*.  Roqu^ 

nuirtif  inviurionforHM(iFR)wiimh>r-gr«>f  ,.^..«..,f^nin,„T^r^,p.)^,i.^  ^^^1  nrjnannwnrflniimhor  thaariil>  stkniiwioiaalnjiilRil 

numbor  asslgnod  by  tho  Fodarai  agoncy).  Induda  prsflxas,  a.g..  •RFP-OE-flO^l .'  "" 

Q.ForacovorodFodaralacaonwhoratharohasbaonanawartortoancofTiTiltniantbythoFadaralagancy.ontorthaFodaralamountrt 
loan  commttmant  tortha  prinw  antty  UontHad  In  Ilam4  or  5. 

1 0.  (a)  Ertar  tha  full  nama.  addrasa.  dty.  ttata  and  zip  coda  of  tho  tofcbying  antrty  angagad  by  tha  raporting  ontty  ktondftod  h  nam  410  ln«^^ 
tha  covarod  Fodarai  actioa 

(b)  Emar  tho  lull  namas  of  tho  lndhrWual(i)  parforniing  sarvtaos.  and  Iriduda  tu«  addrass  If  diflarant  from  1 0  (a). 
Efltar  Last  Nama.  First  Nama.  and  lnUdtfla  Initial  (Ml). 

whattw  tho  payment  has  baan  mada  (aoual)  or  wl«  bo  mado  (piann«J).  Chad*  all  boxos  that  apply.  If  this  to  a  matortal  chango  mport  Of*^ 
cumulativa  amount  of  payment  made  or  planned  to  bo  made. 

01  no  VHuna  payment. 

13.  ChedJ  tho  approphate  box  (es).  Ched(  all  boxes  that  apply.  If  other,  specify  nature. 

offcial(s)  or  employee<$)  contraoad  or  tho  onk:or(s).  amployee<s).  or  l4erTt>or(s)  of  Congress  that  were  oontadod. 

15.  Chock  whether  or  not  a  SF-UX-A  Conttnuatien  Sheel(s)  to  attached. 

16.  Tho  certifying  oftlclai  shafl  sign  and  data  the  term,  print  WsAwr  nama.  tMa.  and  tetophone  numbor. 


larLMilitapNaaaM 
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AttachMnt  B 


certification  Ragarding  Vrug-Tt—  Norkplae*  K*quir«B«xta 

(Froa  24  cm  24,   Appvndis  C) 

ZnatructioM  <er  Osrtif ieatioa 


1.  By  signing  and/ or  aubttitting  this  application  or  oraat tK- 

grantM  is  providing  tha  cartif ication  aat  oJo^balowT  »grtmmnt,  tto 

2.  Tha  cartification  act  out  balow  ia  a  aatarial  r*Dr*a«ntatiiAn  a«  #.^ 
upon  which  raliwca  wa.  placad  whan  tha  •g.ncy^iSillnS'S^SiS^  Lf^ 
11 J^ A'  ft^'  «»«t«»in«*  that  ttaa  grwitW^kniwiiigrrr«3arid  a  falaT 
cartification,  or  otharwiaa  TiolatM  tha  raquiriSnta^ftbrDruSJJL 
S2i?'liS;J5?  •9«ncy,   in  addition  to'S^  othar^aSdlS:  JJHlSS  to  tha 
radaral  OovamMnt,  may  taka  action  authorisad  undar  tha  Drug-Fraa  Worlilaer 


3.  Tor  grantaas  othar  than  individuals,  Altamata  I  applias. 

4.  For  grantaaa  %#ho  ara  indlviduala,  Altamata  II  af^limm. 
A.         Cartification  Aagarding  Drug-Fraa  Horkplaea  rTipilramanta 

Altamata  I 

I?!  I'*!i?'!J?***  c*^^'*^"  that  it  will  provida  a  drug-fraa  workplaca  byt 
»anufaiiirr^it:JSL:i!i"^r*"*  T"^^"'  -nployaa.  that  Si.  onllSJS     ^ 
-MK-f!f^?'  distribution,  dispanaing,  possossion  or  uaa  of  a  coatrollad 
fl^!**???  tl   iw?»»">it«>  in  tha  grantaa'i  workplaca  and  spScifySathaVctloii. 

_    (b)  istabllahlng  a  drug-fraa  awaranaas  prograa  to  infor*  aaployMa  about 

mI,^  <»«9«"  of  drug  abuM  in  tha  worfcplmca; 
mTK^  '""Trl?  policy  of  maintaining  a  drug-fraa  workplacai 
asalstiiii^i^rSSt'^i;  **"«  "— lin«'  raSabllltJtlon,  ««1*^SU 

vioiati:ii  s^uSnijnrtSrioSi^ij:.?^'^  "^  -p^^- '-  ^  •^- 

«.,.#«,ifL!!*^i**?w*"'  •  '•««lJf«ont  that  aach  aaployaa  to  ba  anoaoad  In  tha 
JlJf;^  Ta°f  "*•  '""*  **  »'^"  .  copy  Of  :;S  SSa-ant  ra^KS  g  ^ 

that     iJ'a"«ii]Li?L'l!?  "^J**!^  ^  ^^  .tatanant  raqulrad  by  paragraph  (a) 
that,  •••  condition  of  aaploymant  undar  tha  grant,  tha  aaplbyiTwlll  ~ 

<|-),*^i«*«  by  tha  tanw  of  tha  stataoiantT     and  — P*«yo«  wiii 

•i«i.«.Ii.  '   "'^'•'y  ^  aaployar  of  any  criminal  drug  statuta  conviction  for  a 
^I^r^"''"'  ""  ^"^  -orkplac.  no  latar  than'f Iv.  dJj.^^fiJSh'**'  * 

suboariJi.2rJJ)fi5?  ***•  •'•"*^  r^*'*^"  *•"  «»*y»  •«^'  racalvlng  notlea  undar 
ISS^SKlSliSl^   *  *"  ««ploy-  or  otharwlaa  racalvlng  Stual  notlSTSf 

««*i,^^^iMl*^"2_""*  °'  '•*•  'ol lowing  actions,  within  30  days  of  raealvlao 
SSintS^  "ubparagraph  (d)(2),  wi?h  raspaci  to  aJy  SpI^'^ihrSVr' 

^  iiitidI^2ri?S?KiT''%r''**"-'  "^''*"  "'^"•^  "^'^  •"  -5>Xoy.a,  up  to 
•buaa  iiilaJlSi'i?^K!H.T??^?r*  ^  P^^^clpata  satlafactorlly  la  a  drug 
JSUal!  JJiJI^o?  iI!Sfiii^fS^**?  prograa  approvad  for  aueh  pu^osas  by  a 
raoarax,  stata,  or  local  haalth,   law  anforcaawnt,  or  othar  apmrarlata  agancyi 

«r»rb»il2i  J^'^w*.'^  '•*•*»»  •"«»'*  *®  oontlnua  to  ■alntalnTdSo-fraa^^ 
workplaca  through  l-plaaaatatlon  of  paragraph,  (a),   (b),    (iy,'(S^^;rind 
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B.  Th«  grant**  shall  insert  in  ths  spac*  providsd  bslow  ths  sit«(s)   for  ths 
p*rfocaane«  of  %fork  dons  in  connsction  with  ths  spseifie  grants 

Placs  of  Psrformancs  (Strsst  addrsss,   city,   county,   stats*   sip  cods) 


(H 


6  TitlS) 


(Signaturs  &  Date) 


Altarnats  ZI 


Ths  grantss  csrtifiss  that,  as  a  condition  of  ths  grant,  hs  or  shs  will 
not  sngags  in  ths  unlawful  manufacturs,  distribution,  dispensing,  posssssion 
or  uss  of  a  control Isd  substancs  in  conducting  any  activity  with  ths  grant. 

Signsd  byt  (Naas,  Titls  &  Signaturs  of  Authorissd  BA  Official) 

I 


(N 


6  Titls) 


(Signaturs  &  Oats) 


I 
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BILLING  CODE  4210-33-C 


Attachment  9 


certification  hmguxding  SingX*  Audit  Act 

v^  *  ***•  «n<>«'«i9«^  c«rtifi.«  that,  to  tho  boat  of  his  or  hmr  knovlodo*     tbo 
housing  agoncyi.  currently  in  ccovlianca  with  tha  audit  r^juirJSmta^Jtor 
tha  Singla  Audit  Act,  ONB  Circular  Ho.  A-WB  and  BUD'a  uSSmStiM^     ^^ 
ragulationa  at  24  CFR  Part  44;  or  OMB  Circular  Mo.  A-133/arSDliS«bi«       tki. 
cartification  inoiudaa  tha  pariod  (iaaart  daSa  aidlt  oo^aSl  ffieh^i!;,..  ?i! 
laat  audit  conductMl  and  auteittad'to  BUD  in  accSSinc^;iS^h2iJ  ^ 

raquiraaanta,  or  tha  pariod  for  audit  currently  undar  contract. 

Signad  byt    (Naaa,  Titla  S  Signature  of  Authorised  BA  Official) 


jsssrmtimT 


(Signature  ft  Data) 
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Attachment  10.— Fair  Market  Rents  For  Section  8  Projects  Receiving  Loans  Under  Section  202 

[Based  on  the  Federal  Register  fair  market  rents  puWished  April  24,  1991  (56  FR  18888)) 
(By  Market  Area]  Region  I:  Boston  Regional  Office 


Structure  type                  | 

Boston 
No.  of  tjedrooms 

Worcester 
No.  of  bedrooms 

Fall  River 
No.  of  bedrooms 

0 

1 

0 

1 

0 

1 

Elevator  2-4  sty  

789 
795 

957 

964 

711 
747 

818 
862 

748 
755 

777 
818 

Elevator  5+ sty  _ 

Hartford  Office 


Structure  type 

Hartford 
No.  of  bedrooms 

New  Haven 
No.  of  bedrooms 

New  London 
No.  of  bedrooms 

0 

1 

0 

1 

0 

1 

Elevator  2-4  sty  „ 

644 
665 

748 
814 

651 
674 

730 
805 

599 
632 

657 
725 

Elevator  5h — sty „ 

Structure  type                  | 

New  Milford 
No.  of  bedrooms 

Windham 
No.  of  bedrooms 

Bridgeport 
No.  of  bedrooms 

0 

1 

0 

1 

0 

1 

Elevator  2-4  sty  _... 

603 
624 

702 
765 

568 
591 

650 
689 

624 
650 

747 
790 

Elevator  5+  sty  „ 

Elevator  2-4  sty 
Elevator  5+  sty  .. 


Structure  type 


Structure  type 


Elevator  2-^  sty 
Elevator  5-»-  sty  . 


Ridgefield 
No.  of  bedrooms 


725 
748 


842 
917 


Norwrch 
No.  of  t)edrooms 


619 
639 


718 
768 


Manchester  Office 


Maine  State 
No.  of  bedrooms 


498 
554 


668 
743 


Vermont  State 
No.  of  bedrooms 


667 
740 


761 
843 


New  Hampshire  St 
No.  of  bedrooms 


600 
667 


723 
803 


Elevator  2-4  sty 
Elevator  5+  sty  .. 


Structure  type 


(FR  Doc  94-8064  Filed  4-4-94;  8:45  am) 

aiUMOCOOC  4210-33-P 


Providence  Office 


Providence 
No.  of  bedroonns 


613 
619 


710 
835 


</ 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cocie  of  Federal  Regulations 

Index,  finding  aids  &  general  information 


202-523-6227 
523-5215 
523-5237 
523-3187 
523-3447 


Index,  tmding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Docunaents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3167 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers,  and  Federal  Register  finding  aids. 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES,  APRIL 


15313-15610 1 

15611-15826 4 

15827-16088 5 


Federal  Register 

Vol.  59,  No.  65 
Tuesday,  April  5.  1994 


CFR  PARTS  AFFECTED  DURING  APRIL 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  tjy  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 

Presidential  Determinations; 
94-19  of  March  25, 

1994 15609 

7  CFR 

7 15827 

110 15313 

792 15828 

915 15313 

916 15835 

917 15835 

925 15611 

1005 15315 

1007 15315 

1011 15315 

1046 15315 

1124 15318 

1135 15318 

1220 15327 

1955 15966 

Proposed  Rules: 

28 15865 

56 15866 

915 15658 

944 15661 

1046 15348 


9  CFR 

78 


.15612 


10  CFR 

830 15843 

Proposed  Rules: 

430 15868 

12  CFR 

Proposed  Rules: 

304 15869 

Ch.  VI 15664 

13  CFR 

302 15328 

305 15328 

Proposed  Rules: 

120 15872 

14  CFR 

39 15329.  15332.  15613. 

15853.15854 

71 15616.  15617,  15618 

93 15332 

97 15619 

Proposed  Rules: 

39 15348,  15873.  15875 

71 15665,  15666,  15667, 

15668.15669.15670,15671 

91 15350 

135 15350 


15  CFR 

771 15621 

774 15621 


17  CFR 

270 


.15501 


18  CFR 

141 15333 

161 15336 

250 15336 

Proposed  Rules: 

284 15672,  15877 

21  CFR 

173 15623 

558 15339,  15624 

Proposed  Rules: 

352 16042 

700 16042 

740 16042 


22  CFR 

126 


.15624 


26  CFR 

1 15501,  15502 

Proposed  Rules: 

1 15877 


27  CFR 

Proposed  Rules: 
4 


.15878 


28  CFR 

540 15812 

545 15812 

Proposed  Rules: 

0 15880 

29  CFR 

1904 15594 

1910 15339 

1917 15339 

Proposed  Rules: 

1910 15968 

1915 15968 

1926 ....15968 

1928 15968 


31  CFR 

580 


.15342 


32  CFR 

Proposed  Rules: 

77 15673 

34  CFR 

Proposed  Rules: 

Ch.  VI 15350,  15351 


11 
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36CFR 

254 15501 

Proposed  Rules: 

1 15360 

2 15350 

3 15350 

4 15350 

5 15360 

6 15360 

7 15350 

40CFR 

80 15625.  15629 

180 15856 

271 15633 

Proposed  Rules: 

52 15863. 

15686,  15689,  15691 

63 15504 

70 15504 

165 15966 


41  CFR  j 

101-38 1 15635 

42  CFR 

Proposed  Rules: 

124 _ 15693 

43  CFR 

Public  Land  Orders: 

7035 15636 

7036 15342 

44  CFR  I 

Proposed  Rules: 

59 15351 

60 _ 15351 

64 15351 

65 15351 

70 15351 

75 _ 15351 


45  CFR 

1180 ;. 15343 


46  CFR 

503 15636 

47  CFR 

90 15857 

48  CFR 

219 15501 

226 15501 

Proposed  Rules: 

9903 15695 

49  CFR 

19 15637 

571 15858 

Proposed  Rules: 

107 15602 

171 15602 

50  CFR 

17 15345 

216 15655 


625 15863 

651 15656,15657 

663 15345 

675 15346 

Proposed  Rules: 

15 15966 

17 15361,15366.15696 

301 15700 

644 15882 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irKfusion 
in  today's  List  of  Public 
Laws. 

Last  List  March  30.  1994 


9  94 


63 

57 
45 
46 

66 
96 
00 
82 
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FOR: 

WHO: 
WH.\T: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  perion  who  uses  the  Fede.-al  Ri'gister  and  Code  of  Federal 
Regulations. 


WHY: 


The  Of.lce  of  the  Federal  Register. 

Free  public  briefii:gs  (approximately  3  hours)  to  present: 

1.  The  regulatorv'  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 


RESERVATIONS:    202-523-4538 


WHEN: 
WHERE 


BOSTON,  MA 

May  3  at  9:00  am 
Room  419 
Barnes  Federal  Building 
495  Summer  Street 
Boston,  MA 
RESERVATIONS:   Call  the  Federal  Information  Center 
1-800-347-1997 
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This  secljoo  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  artd  legal  eftect.  most  o<  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations.  wNch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  l>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  ol  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271, 272, 273  and  277 

[Amdt  Na  316] 

RtN0584-AB45 

Food  Stamp  Program;  Administrative 
Improvement  and  SimptHication 
Provisions  From  the  Hunger 
Prevention  Act  of  1988 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  action  places  into  final 
form  an  interim  Food  Stamp  Program 
rule  published  on  June  7, 1989.  The 
interim  rulemaking  implemented  Food 
Stamp  Program  provisions  contained  in 
the  Hunger  Prevention  Act  of  1988.  The 
provisions  of  that  Act  addressed  in  this 
rule  are:  (1)  Expanding  the  definition  of 
disabled;  (2)  optional  training  for 
volunteer  and  non-profit  organizations; 
(3)  program  information  for  low-income 
households;  (4)  expanding  hardship 
criteria  for  waiving  of  in-office 
interview;  (5)  simplified  applications; 
(6)  joint  applications;  (7)  verification;  (8) 
federally  authorized  demonstration 
projects  which  cash  out  benefits  in  other 
assistance  programs;  (9)  telephone 
access  to  certification  offices  in  order  to 
receive  program  information  or  to  r*>port 
changes;  (10)  annualizing  self- 
employment  income  and  expenses  from 
fajming;  and  (11)  resourcQ  exclusions 
for  farm  households  in  transition  from 
farming. 

DATES:  The  provisions  of  this  final 
action  are  effective  and  shall  be 
implemented  as  follows:  (i)  Those 
provisions  in  §  271.2(11).  §  272.1lg). 
§  273.2(b)(3).  §  273.2(c)(5). 
§  273.2(0(8)(i)(A).  and  §  273.2(0(8)(ii), 
which  adopt  the  interim  provisions  of 


the  June  7, 1989  interim  rule  as  final 
with  some  changes,  are  effective  May  6, 
1994  and  must  be  implemented  no  later 
than  September  5. 1994;  (ii)  all  other 
provisions,  which  adopt  the  interim 
provisions  as  final  with  no  changes,  are 
effective  as  of  July  1,  1989. 
FOR  FURTHER  INFOfiMATION  CONTACT: 
Judith  M.  Seymour.  Eligibility  and 
Certification  Rulemaking  Section. 
Certification  Policy  Branch.  Program 
Development  Division.  Food  and 
Nutrition  Service.  USDA.  3101  Park 
Center  Drive.  Alexandria.  Virginia 
22302.  (703)  305-2496. 

SUPPLEMENTARY  INFORMATIOH: 
Qassification 

Executive  Order  12866 

The  Food  and  Nutrition  Service  is 
issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866.  and  has  determined  that  it  is  a 
"significant  regulatory  action."  Based 
on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action:  (1)  Would  have  an  effect  on 
the  economy  of  less  than  $100  million; 
(2)  would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (3)  would 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (4)  would 
not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof:  and  (5) 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 


Executive  Order  12372 

The  Food  Stamp  Prot;ram  is  listed  in 
the  Catalog  of  Federal  Dome.sfic 
Assistance  under  No.  10  551.  For  the 
reasons  set  forth  in  the  final  mle  and 
related  notice(s)  to  7  CFR  part  301 5, 
subpart  V  (48  FR  29115.  June  24.  1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  Stale  and  local  officials. 

Regulatory-  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Art  of  1980  (5 
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U.S.C  601  ef  seqY  William  E.  Ludwig. 
the  Administrator  of  the  Food  and 
Nutrition  Service  (FNS).  has  certified 
that  this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
may  be  required  to  modify  application 
forms,  add  telephone  access  information 
to  their  forms,  and  modify  their 
verification  procedures,  however  the 
effect  on  these  entities  will  be  minimal 
Participants  and  applicants  will  be 
affected  by  changes  to  the  application 
and  to  procedures  in  reporting  medical 
expenses. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
burden  associated  with  the  certification 
and  continued  eligibility  of  food  stamp 
households  is  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  control  number  0584-0064. 
The  food  stamp  application,  as 
approved  under  this  OMB  number, 
already  contains  several  Important 
verification  statements  to  the 
household.  The  requirement  in  7  CFR 
273.2(c)(5)  that  State  agencies  develop  a 
separate  vmtten  general  "Notice  of 
Verification"  versus  including  such 
information  on  the  food  stamp 
application  or  verbally  conveying  such 
information  to  households  does  not  alter 
or  change  the  methodologies  used  to 
determine  the  burden  estimates 
approved  under  OMB  control  No.  0584- 
0064. 

The  requirements  in  7  CFR  272  2(.i). 
272.4(d),  and  272.5  relative  to  the 
submission  and  updating  of  an  optional 
■'Program  information  a(  tivities 
planning  document"  as  part  of  a  State 
agency's  Plan  of  Operation  have  been 
•submitted  to  OMB  and  have  been 
approved  under  OMB  approval  number 
(I5H4-0083.  This  rule  amends  the  f.ible 
at  7  CFR  271.8  "Infomjation  collection/ 
rt'cordkeeping— OMB  assienwi  control 
numbers"  to  refioct  the  OMB  control 
number  for  the  approval  of  burden 
a.swciated  with  7  CFR  272.5  of  this  rule. 
The  r«ir.aining  provisions  of  this  .'-ule 
do  not  contain  any  reporting  and/or 
recordkeeping  requirements  suhiw  t  to 
approval  by  OMB  under  the  Fap(v,vork 
Reduction  Act  of  1980  (44  U  S  C.  3507). 

Executive  Order  J 2778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
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Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  law,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"effective  date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows;  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
Stale  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Background 

On  June  7, 1989  the  Department 
published  an  interim  rulemaking  at  54 
FR  24518,  which  implemented  several 
of  the  food  stamp  provisions  contained 
in  the  Hunger  Prevention  Act  of  1988 
(Pub.  L.  100-435).  Comments  were 
solicited  on  the  provisions  of  the 
interim  rulemaking  through  August  7, 
1989.  The  Department  received  13 
comment  letters  from  State  and  local 
welfare  agencies  and  public  interest 
groups.  All  comments  received  were 
reviewed  and  considered  but  comments 
which  were  unclear  or  not  pertinent  to 
this  rulemaking  are  not  addressed  in 
this  preamble.  For  a  full  understanding 
of  the  provisions  of  this  final  rule,  the 
reader  should  refer  to  the  preamble  of 
the  interim  rule.  The  provisions  of  the 
interim  rule  addressing  specified 
procedures  for  claiming  the  medical 
deduction  are  not  being  finalized  in  this 
rule.  Those  provisions  will  be  addressed 
in  a  forthcoming  proposed  rule  entitled 
Simplification  of  Program  Rules.  Also, 
the  provision  of  the  interim  rule 
addressing  the  delivery  of  benefits  to 
households  which  apply  after  the 
fifteenth  of  the  month  is  not  finalized  in 
this  rule  but  will  be  placed  in  final  form 
in  the  forthcoming  Benefit  Delivery  final 
rule. 

Definition  of  Elderly  or  Disabled— 7  CFR 
271.2 

Section  350  of  Public  Law  100-435 
added  three  categories  to  the  definition 
of  elderly  or  disabled  persons.  These 
categories  are:  (1)  Recipients  of  interim 
assistance  benefits  pending  the  receipt 


of  supplemental  security  income  (SSI); 
(2)  rrcipients  of  disability-related 
medical  assistance  benefits  under  title 
XIX  of  the  Social  Security  Act  (SSA); 
and  (3)  recipients  of  disability-based 
State  general  assistance  benefits. 
Recipients  of  any  of  these  benefits  must 
be  treated  as  disabled  persons  for  food 
stainp  purposes  provided  the  eligibility 
to  receive  these  benefits  is  based  upon 
disability  or  blindness  criteria  which  are 
at  least  as  stringent  as  those  under  title 
XVI  of  the  SSA.  The  Department 
amended  paragraph  (11)  of  the 
definition  of  "Elderly  or  disabled 
member"  in  7  CFR  271.2  in  the  interim 
rulemaking  to  implement  these 
provisions. 

The  Department  received  several 
comments  suggesting  changes  to  the 
interim  rule  language.  One  commenter 
stated  that  it  was  unclear  in  the  rule 
language  that  receipt  of  interim 
assistance  is  involved  in  only  the  first 
of  the  three  new  categories  of  disabled 
member.  The  Department  shares  the 
commenter's  concern  and  is  amending 
paragraph  (11)  of  the  definition  of 
"Elderly  or  disabled  member"  in  7  CFR 
271.2  in  this  rulemaking  to  more  clearly 
indicate  that  receipt  of  interim 
assistance  as  a  condition  of  being 
defined  as  disabled  for  food  stamp 
purposes  is  only  required  for  those 
persons  who  are  interim  recipients  of 
SSI. 

Another  commenter  stated  that  it  is 
unclear  in  the  regulatory  language  if  it 
is  only  disability-based  State  general 
assistance  (GA)  that  must  be  based  upon 
disability  or  blindness  criteria  at  least  as 
stringent  as  title  XVI  of  the  SSA,  or 
whether  the  "at  least  as  stringent" 
requirement  applies  to  all  three  types  of 
benefits.  The  Department  interprets  the 
law  to  require  that  the  "at  least  as 
stringent"  criteria  apply  to  all  three 
types  of  benefits.  The  regulatory 
language  at  7  CFR  271.2  is  being 
amended  to  clarify  this  point. 

Another  commenter  pointed  out  that 
the  definition  of  elderly  or  disabled 
persons  in  7  CFR  271.2  needs  to  be 
revised  to  clearly  state  that  it  is  State 
programs,  not  individual  cases,  which 
are  to  be  measured  by  the  "at  least  as 
stringent  criteria  as  those  under  title 
XVI  of  the  Social  Security  Act" 
requirement.  The  commenter  argued 
that  the  regulation,  as  it  is  written  in  the 
interim  rule,  appears  to  state  that  the 
decision  as  to  whether  a  GA  program  is 
based  on  criteria  as  stringent  as  those 
under  title  XVI  of  the  Social  Security 
Act  can  be  made  on  a  case-by-case  basis. 
The  commenter  argued,  however,  that 
the  intent  of  Public  Law  100-435  was 
for  this  decision  to  be  made  on  a  State- 
by- State  basis,  not  case-by-case.  The 


Department  agrees  with  the  commenter 
and  is  amending  paragraph  (11)  of  the 
definition  to  clarif\'  this  point. 

In  order  to  further  emphasize  that 
State  disability  programs  will  be 
measured  by  criteria  at  least  as  stringent 
as  those  under  title  XVI,  the  Department 
has  decided  to  further  amend  the 
definition  of  "Elderly  or  disabled 
member"  in  this  final  rule  to  include  in 
paragraph  (11)  of  the  definition  the 
specific  citation  to  the  SSA  regulations 
interpreting  title  XVI  of  the  SSA. 
Including  this  citation  will  provide 
State  and  local  agencies  with  the 
information  necessary  to  determine  if  an 
individual  applying  for  food  stamps 
meets  the  definition  of  elderly/disabled 
person  as  set  forth  in  the  Food  Stamp 
Act. 

Training— 7  CFR  272.4(d) 

Section  322(a)  of  Pubhc  Law  100-435 
amended  section  11(e)(6)(C)  of  the  Act 
(7  U.S.C.  2020(e)(6)(C))  to  specifically 
require  that  training  for  case  workers 
provided  by  the  State  agency  convey  the 
goals  of  and  methods  for  promptly  and 
accurately  certifying  eligible 
households.  The  interim  rule  amended 
7  CFR  272.4(d)(l)(i)  to  refiect  this 
statutory  language.  A  commenter  did 
not  thinik  it  was  necessary  for  the 
Department  to  instruct  State  agencies  to 
include  this  "function"  of  the  Program 
in  their  training  programs.  As  the 
Department  explained  in  the  preamble 
of  the  interim  rule,  this  language  was 
added  to  the  regulations  to  emphasize 
Congressional  concern  in  this  area  as 
reflected  by  Public  Law  100-435.  The 
Department  is  adopting  the  interim 
provisions  at  7  CFR  272.4(d)(l)(i)  as 
final  without  change. 

In  addition,  pursuant  to  section  322(b) 
of  Public  Law  100—435,  the  interim  rule 
added  a  new  paragraph  (d)(2)  to  7  CFR 
272.4  to  allow  State  agencies,  at  their 
option,  to  offer  training  and  assistance 
to  persons  working  with  certain 
volunteer  or  nonprofit  organizations.  In 
conjunction  with  this  new  option,  the 
interim  rule  added  a  new  paragraph  (f) 
to  7  CFR  277.4  to  provide  that  expenses 
(e.g.,  travel  costs,  lodging,  or  meals)  of 
the  persons  working  with  the  volunteer 
or  nonprofit  organization  who  receive 
this  training  and  assistance  would  not 
be  reimbursed.  A  commenter  was 
concerned  that  the  interim  rule  language 
appearing  in  7  CFR  277.4(f)  could  he 
misinterpreted  to  mean  that  travel 
expenses  of  State  employees  who  work 
with  organizations  that  receive  this 
training  would  not  be  allowable.  The 
Department  agrees  that  the  language 
could  create  this  misinterpretation. 
Accordingly,  this  final  rule  amends  the 
interim  provisions  at  7  CFR  277.4(f)  to 
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clarify  tliis  distinction.  The  interim 
provision  at  7  CFR  272.4(d)(2)  is 
adopted  as  final  without  change. 

Information  for  Low-Income 
Households— 7  CFR  272.5(c) 

Section  204(a)  and  fb)  of  Public  Law 
100-435  and  7  CFR  272.5(c)  of  the 
interim  rule  allow  State  agencies,  at 
their  option,  to  inform  low-income 
households  about  the  availability, 
eligibihty  requirements,  application 
procedures  and  benefits  of  the  Food 
St.imp  Program.  Pursuant  to  section 
204(b)  of  Public  Law  100-435,  the 
interim  rule  also  amended  7  CFR 
272.5(c)  to  specify  that  State  agencies,  at 
their  option,  may  request 
reimbursement  under  7  CFR  pait  277  for 
these  outreach  activities.  The  interim 
rule  contained  a  number  of  conforming 
amendments  necessitated  by  the 
addition  of  these  outreach  activity 
provisions.  7  CFR  272.5(c)  was  amended 
to  specify  that  if  a  State  agency  elects  to 
request  reimbursement  for  Program 
informational  materials  directed  at  low* 
Income  households,  those  materials 
must  meet  any  applicable  bilingual 
requirements.  7  CFR  272.5(c)  was 
further  amended  to  require  that  prior  to 
claimiiag  such  outreach  costs,  State 
agencies  must  receive  approval  from  the 
Food  and  Nutrition  Service  (FNS)  of  an 
appropriate  amendment  to  their  State 
Plan  of  Operations.  In  addition,  7  CFR 
272.2(a)(2)  was  amended  to  add  a 
reference  to  the  optional  "Program 
informational  activities  plan"  as  a 
component  of  the  State  Plan  of 
Operation,  and  7  CFR  272.2(d)(1)  was 
amended  to  add  the  requirement  that 
State  agencies  submit  the  optional 
"Program  informational  activity" 
planning  document  to  FNS  for  inclusion 
in  their  State  Plan  of  Operation.  Lastly, 
the  interim  rule  added  a  conforming 
amendment  to  7  CFR  part  277,  appendix 
A.  to  remove  paragraph  Q 14)  which 
was  made  obsolete. 

Onp  commenter  felt  the  requirement 
of  7  CFR  272.2(a)(2)  which  mandates 
that  State  agencies  submit  a  Program 
infonr.alional  activities  plan  is 
burdensome.  The  commenter  suggested 
that  the  budget  justification  contained 
on  the  fonn  FNS-366A  should  be 
sufficient  to  obtain  the  prediction  of 
expenditures.  The  Department 
disagrees.  As  State  agencies  begin  to 
implement  outreach  under  Public  Law 
100-435.  the  Department  wishes  to 
make  sure  that  controls  are  in  place  that 
ensure  cost-effective  spending.  The 
plans  provide  important  information  on 
the  kinds  of  activities  and  services  being 
planned  as  well  as  the  sub-pwpulations 
at  which  State  agencies  are  targeting 
their  efforts.  Having  this  information 


and  the  budget  projection  data  will 
enable  the  Department  to  assist  State 
agencies  in  developing  the  most  cost- 
effective  outreach  programs  possible. 
Therefore,  this  final  rule  adopts  the 
interim  provisions  pertaining  to 
information  for  low  income  households 
as  final  without  change. 

Waiver  of  the  In-Office  Inter\iew—7 
CFR  273.2(e) 

In  accordance  with  section  330  of 
Pubhc  Law  100-435,  the  interim  rule 
amended  7  CFR  273.2(e)  to  explicitly 
specify  the  circumstances  under  which 
the  in-office  interview  for  an  applicant 
household  must  be  waived. 
Consequently,  cxurerU  rules  at  7  CFR 
273.2(e)  require  that  in-office  interviews 
be  waived  if  requested  by  households 
which  are  unable  to  send  a  household 
member  to  the  food  stamp  office 
because  they:  (1)  Are  elderly  or  disabled 
as  defined  in  7  CFR  271.2;  (2)  live  in  a 
location  which  is  not  served  by  a 
certification  office;  (3)  are  experiencing 
transportation  difficulties  as  determined 
by  the  State  agency  on  a  case-by-case 
basis;  or  (4)  are  experiencing  other 
hardships  that  the  State  agency 
determines  warrants  a  waiver  of  the  in- 
office  interview  such  as  illness,  care  of 
a  household  member,  hardships  due  to 
residing  in  a  rural  area,  prolonged 
severe  weather  or  work  hours.  If  the  in- 
office  interview  is  waived,  the  State 
agency  has  the  option  to  conduct  a 
telephone  interview  or  a  home  visit. 

The  Department  received  one 
comment  criticizing  the  interim  rule 
provision,  stating  that  the  provision 
made  "the  obvious  and  thoroughly 
unnecessary  statement  that  granting 
waivers  to  in-office  inter>'iews  applied 
in  rural  areas".  The  commenter  felt  that 
adding  em^htisis  to  the  regulations  is 
not  a  decisive  way  to  act  when  the 
Program  has  operational  problems. 
Furthermore,  the  Commenter  felt  that 
problems  State  agencies  may  have  in 
applying  the  requirement  to  grant 
waivers  of  in-office  interviews  should 
be  dealt  u-ith  by  FNS  n-gional  office 
staff.  The  Department  understands  the 
commenter's  concerns,  but  the  language 
in  the  interim  rule  was  not  added  to 
address  operational  concerns,  but  rather 
was  required  by  law.  Pubhc  Law  100- 
435  clearfy  states  that  waiving  in-office 
interviews  for  households  in  rural  areas 
is  sometimes  necessary,  and  State 
agencies  must  do  so  when  a  household 
meets  specific  criteria.  The  interim  rule 
amended  7  CFR  273.2(e)  specifically  to 
address  Congressional  concern  that 
residency  in  a  rural  area  not  be  a  barrier 
to  participation  in  the  Food  Stamp 
Program.  Therefore  this  action  adopts 


the  interim  provisions  at  7  CFR  273.2(e) 
as  final  without  change. 

The  Food  Stamp  Application  Form — 7 
CFfl  273.2(b) 

Pursuant  to  section  310  of  Public  Law 
100-435,  the  June  7. 1989  interim  rule 
amended  several  provisions  of  the 
regulations  pertaining  to  the  food  stamp 
apphcation  form.  Prior  to  publication  of 
the  interim  rule,  the  regulations  at  7 
CFR  273.2(b)  permitted  State  agencies  to 
deviate  from  the  FNS-designed  food 
stamp  application  in  order  to  process 
joint  applications  with  other  assistance 
programs,  meet  the  requirements  of  a 
State  agency  computer  system  or 
accommodate  State  agency  needs  that 
are  determined  to  be  justifiable.  The 
first  provision  of  section  310  of  Public 
Law  100-435  amended  section  11(e)(2) 
of  the  Food  Stamp  Act  to  mandate  that, 
in  addition  to  its  current  criteria  for 
approving  State  agency  application 
fornis,  FNS  must  also  ensure  that  the 
application  is  brief  Accordingiv,  the 
June  7,  1989  interim  rule  amended  7 
CFR  273  2(b)  to  include  brevity  as  a 
condition  for  approving  deviations  from 
the  FNS  food  stamp  application  form. 
The  majority  of  comments  received 
about  the  food  stamp  apphcation  form 
concerned  this  provision.  Commenters, 
while  supporting  the  interim  rule's 
intent  to  shorten  the  food  stamp 
application,  wondered  how  the 
Department  intends  to  judge  whether  an 
application  form  is  "brief  enough  to 
meet  the  requirements  of  Public  Law 
100-435. 

Senate  Report  No.  100-397  (p.  24) 
expressed  Congressional  dismay  over 
the  length  of  multi-program  application 
forms,  i.e.  application  forms  for  food 
stamps  and  Aid  to  Families  with 
Dependent  Children  (AFDC)  benefits. 
The  Department  concurs  with  Congress 
on  this  issue.  The  purpose  of  an 
application  form  is  to  obtain  basic 
eligibility  information  from  the  client 
(such  as  name,  address,  income. 
expenses,  etc.).  Such  information 
requires  only  a  few  pages  of  questions 
for  applicant  households  to  complete. 
The  Department  also  understands, 
however,  that  limiting  the  length  of 
applications  can  be  a  problem  for  State 
agencies  trving  to  administer  a  variety  of 
programs.  In  December  1990,  the 
Department  completed  a  review  of  all 
State-designed  application  forms.  The 
review  had  been  initiated  because  of  the 
passage  of  Public  Law  100-435  and  the 
ongoing  concern  that  the  food  stamp 
apphcation  not  be  a  barrier  to 
participation  in  the  Program.  The 
reviewers  found  length  to  be  the  most 
disturbing  problem  v^ath  State-designed 
multi-program  application  forms.  The 
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length  of  the  forms  ranged  from  3  to  44 
pages,  and  the  number  of  programs 
covered  by  the  forms  ranged  from  3  to 
9.  Of  the  multi-program  applications 
reviewed,  8  forms  were  1-10  pages  long, 
21  were  11-20  pages.  7  were  21-30 
pages,  and  12  forms  were  over  30  pages 
long. 

The  Department  realizes  that  the 
length  of  application  forms  is  due  to  a 
great  extent  to  such  demands  as 
automation  and  the  need  to  administer 
a  variety  of  programs.  The  Food  Stamp 
Act.  however,  requires  the  Department 
to  ensure  that  application  forms  are  easy 
to  use,  readable,  brief  and  written  in 
simple  terms.  Therefore,  the 
Department,  in  reviewing  State  agency 
applications,  attempts  to  balance  the 
need  to  reduce  the  burden  on  applicants 
and  each  State  agency's  need  to 
administer  the  many  programs  under  its 
jurisdiction.  The  Department  is  making 
no  changes  to  the  interim  provision  and 
is  adopting  that  provision  as  final. 

The  second  provision  of  section  310 
of  Public  Law  100—435  requires  that  the 
Department,  in  consultation  with  the 
Department  of  Health  and  Human 
Services  (HHS),  provide  guidance  to 
those  State  agencies  requesting 
assistance  in  the  development  of  brief, 
simply-written  application  forms, 
including  forms  that  allow  for 
simultaneous  application  to  participate 
in  the  Food  Stamp,  AFDC,  and 
Medicaid  Programs.  Accordingly,  the 
June  7,  1989  interim  rule  amended  7 
CFR  273.2(b)  to  advise  State  agencies  of 
their  option  to  request  assistance  from 
FNS  when  developing  their 
applications. 

A  commenter  suggested  that  the 
Department  reevaluate  the  FNS 
application  form  and  work  with  the 
Etepartment  of  Health  and  Human 
Services  (HHS)  to  design  a  simpler, 
shorter  form  to  be  used  for  all  assistance 
programs.  The  Department  has 
completed  drafting  a  revised  version  of 
the  FNS  Food  Stamp  Application  Form 
(FNS  Form  385),  which  is  available  to 
State  agencies.  The  Department 
believes,  however,  that  since  many 
public  assistance  programs  are 
administered  by  State  agencies  and 
funded  by  a  combination  of  Federal  and 
State  monies.  State  agencies  are  better 
able  to  design  a  short,  multi-program 
application  form  that  will  enhance  the 
administration  of  their  public  assistance 
programs  while  lessening  barriers  to 
participation  for  food  stamp  applicants. 

Another  commenter  objected  that 
there  is  no  clear  procedure  to  request 
assistance  from  FNS  in  developing  a 
new  application  form.  The  Department 
disagrees.  In  the  preamble  to  the  June  7, 
1989  interim  rule  (54  FR  24521).  the 


Department  describes  the  procedure 
necessary  to  request  assistance.  The 
procedure,  which  has  not  changed,  is 
for  State  agencies  to  request  assistance 
through  the  Deputy  Administrator  for 
the  Food  Stamp  Program.  The  Deputy 
administrator,  or  the  Deputy 
Administrator's  designee,  would  be 
responsible  for  overseeing  the  review  of 
an  application  form  by  FNS  officials  at 
the  Regional  level  and  would  coordinate 
the  review  of  the  application  with  HHS. 
Regional  officials  will  be  responsible  for 
coordinating  between  the  State  agency 
and  the  National  office. 

Section  310  of  Public  Law  100-435 
also  requires  that  all  appfications  for 
food  stamp  benefits  contain  certain 
statements  on  the  front  cover  which 
advise  the  household  of  important 
information  about  the  application 
process.  These  required  statements 
include:  (1)  A  place  on  the  front  cover 
where  applicants  can  write  their  names, 
addresses,  and  signatures;  (2) 
instructions  that  advise  the  households 
of  their  right  to  file  the  application 
without  finishing  all  parts;  (3)  a 
statement  describing  the  expedited 
service  procedures;  and  (4)  a  statement 
that  informs  the  household  that  benefits 
are  provided  only  from  the  date  of 
application.  Accordingly,  the  interim 
rule  amended  7  CFR  273.2(b)  to  require 
that  the  food  stamp  application  form 
contain  the  above  information. 

Subsequent  to  publication  of  the 
interim  rule,  section  1736  of  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act,  Title  XVII,  Public  Law  101- 
624, 104  Stat.  3359.  enacted  November 
28.  1990  (hereafter  referred  to  as  the 
Leland  Act)  amended  section  11(e)  of 
the  Food  Stamp  Act  to  require  that 
certain  information  previously 
mandated  to  be  displayed  on  the  front 
cover  of  the  application  form  must  now 
be  placed  "on  or  near"  the  front  page  of 
the  application  form.  There  must 
continue  to  appear  on  the  front  page  of 
the  application  a  place  where  applicants 
can  write  their  names,  addresses,  and 
signatures.  However,  the  instructions 
that  advise  the  households  of  their  right 
to  file  the  application  without  finishing 
all  parts,  the  statement  describing  the 
expedited  ser\'ice  procedures,  and  the 
statement  that  informs  the  household 
that  benefits  are  provided  only  from  the 
date  of  application  must  now  appear 
"on  or  near"  the  front  page.  The 
Depfirtment  implemented  this  provision 
in  a  final  regulation  implementing 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act,  pubhshed 
at  56  FR  63611  on  December  4.  1991, 
which  amended  7  CFR  273.2(b)(l)(v). 
(b)(l)(vi).  and  (b)(l)(vii). 


The  changes  mandated  by  the  Leland 
Act  and  implemented  in  the  final  rule 
published  on  December  4,  1991  have 
superseded  the  provisions  of  Public  Law 
100—435  pertaining  to  mandatory 
information  appearing  on  the  front  page 
of  the  application  form.  For  this  reason, 
the  Department  is  not  addressing  any 
comments  which  discuss  this  provision 
of  Public  Law  100-435.  Individuals 
with  any  questions  about  this  provision 
should  refer  to  the  December  4, 1991 
final  rule. 

Section  310  of  Public  Law  100-435 
and  the  interim  rule  mandate  that 
households  be  informed  on  the 
application  of  their  right  to  file  for  food 
stamp  benefits  with  only  their  name, 
address  and  signature.  This  is  reflected 
in  7  CFR  273.2(b)(l)(iv)  of  the  interim 
rule.  A  commenter  felt  this  requirement 
did  not  consider  the  impact  on  on-line 
application  systems  which  satisfy  the 
intent  of  this  provision  in  a  more 
sophisticated  manner.  Usually,  an  on- 
line application  system  does  not  require 
fpplicants  to  complete  any  handwritten 
information  on  an  application  form.  The 
eligibility  worker  completes  the  on-line 
application  at  the  certification 
interview.  When  an  applicant  is  unable 
to  complete  the  on-line  application 
process,  usually  some  sort  of  "Intent  to 
Apply"  application  form  is  submitted  to 
protect  the  filing  date.  The  applicant 
then  returns  to  complete  the  on-line 
application  process  at  a  later  date. 

"The  Department  does  not  believe  the 
interim  rule  conflicts  with  any  on-line 
system  presently  in  operation.  In  the 
final  rulemaking  implementing 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act.  published 
at  56  FR  63611  on  December  4,  1991, 
the  Department  amended  7  CFR 
273.2(b)(3)  to  give  FNS  authority  to 
review  and  approve  deviations  from  the 
FNS-designed  application  form, 
including  the  use  of  on-line  application 
forms.  The  Department  believes  this 
oversight  authority  will  ensure  that  on- 
line application  forms  contain  the 
mandatory  information  required  by  law. 
The  Department  is  therefore  adopting 
the  interim  provision  in  7  CFR 
273.2(b)(l)(iv)  as  final  without  change. 

The  Department  also  received  a 
general  comment  which  recommended 
the  final  rule  specifically  indicate  when 
the  term  "applications"  refers  to  the 
applicant's  initial  request  for 
certification  only,  and  when  it  refers  to 
recertification.  For  food  stamp  purposes, 
the  Department  docs  not  differentiate 
between  certification  and  recertification. 
In  both  situations,  a  household  must 
complete  and  submit  a  food  stamp 
application  form,  provide  verification  of 
information  and  participate  in  an 
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interview  with  an  eligibility  worker. 
Therefore,  the  term  "applications"  in 
the  interim  rule  and  in  this  final  rule 
refers  to  both  initial  certification  and 
subsequent  recertifications.  The 
Department  is,  however,  considering 
differentiating  between  initial 
certification  and  subsequent 
recertification.  The  Department  is 
currently  developing  a  proposed  rule  to 
consider  means  to  simplify  program 
requirements,  including  simplifying 
recertification  procedures.  In  that  rule, 
the  Department  may  propose 
introducing  differences  in  processing 
initial  applications  for  certification  and 
applications  for  recertification. 

Joint  Processing  of  Applications— 7  CFR 
273.2(j) 

Section  352  of  Public  Law  100-435 
reinstated  joint  application  practices 
that  were  previously  required  under  the 
Food  Stamp  Act  of  1977,  as  originally 
enacted,  but  subsequently  were  made 
optional  by  the  Omnibus  Budget 
Reconcihation  Act  of  1982  (Pub.  L.  97- 
253,  96  Stat.  763.  Sept.  8,  1982). 
Accordingly,  the  interim  rule,  published 
June  7. 1989.  amended  7  CFR  273.2  (j) 
and  (j)(l)(i)  to  require  State  agencies  to 
join  the  application  for  food  stamps 
with  the  application  for  public 
assistance  (PA)  and  general  assistance 
(GA)  and  to  notify  AFDC  apphcants  of 
their  right  to  file  a  joint  application.  The 
interim  rule  also  amended  7  CFR 
273.2(j)(l)  to  add  a  new  paragraph 
(j)(l)(v)  which  specified  that  households 
whose  PA/GA  eligibility  was  terminated 
shall  not  be  required  to  file  a  new 
application,  but  shall  have  their  food 
stamp  eligibility  and  benefits 
determined  by  available  information 
from  the  PA/GA  casefile  provided  the 
information  is  sufficient  for  food  stamp 
purposes. 

Comments  on  the  mandate  for  joint 
processing  of  appfications  were  nearly 
evenly  split  between  opponents  aad 
proponents.  One  commenter 
recommended  the  final  rule  mandate 
development  of  a  single,  universal 
application  for  all  needs-based 
assistance  programs.  Another 
commenter  focused  on  the  issue  of 
whether  the  interim  rule  exceeded  the 
legislative  intent  of  section  352  by 
requiring  a  single  "application"  for  both 
food  stamps  and  AFDC  when  only  a 
single  "interview"  is  necessary.  The 
commenter  felt  the  interim  rule  should 
be  amended  to  mandate  only  a  joint 
interview  for  food  stamp/AFDC 
applicants,  not  a  joint  application. 
Another  commenter  disagreed  with  the 
requirement  to  include  the  application 
for  food  stamps  in  the  application  for 


GA  benefits  because  GA  is  a  State-run 
program. 

In  regard  to  the  first  comment 
recommending  the  developm.ent  of  a 
single,  universal  application,  the 
Department  has  found  that  many  State 
agencies  have  already  developed 
"multi-program"  forms,  i.e..  one  form  is 
used  for  food  stamps,  PA  and  GA,  and 
medical  assistance.  The  Department 
feels  State  agencies  are  in  a  better 
position  to  design  application  forms  that 
enhance  the  administration  of  their 
benefit  assistance  programs.  For  this 
reason,  the  Department  believes 
mandating  a  single,  universal 
application  form  is  unnecessary. 

The  Department  disagrees  with  the 
premise  of  the  second  comment,  which 
stated  that  the  interim  rule  exceeded 
legislative  intent  by  mandating  a  joint 
application  for  both  food  stamps  and 
AFDC  rather  than  just  a  joint  interview. 
Section  ll(i)  of  the  Food  Stamp  Act  (7 
U.S.C.  2020(i)).  as  amended  by  section 
352  of  Public  Law  100^35.  requires 
that  households  in  which  all  members 
are  included  in  a  federally  aided  public 
assistance  grant  (such  as  AFDC)  have 
their  application  for  food  stamps 
contained  in  the  public  assistance 
application  form.  The  Department 
believes  the  law  is  clear  in  requiring  a 
joint  application  for  food  stamps  and  PA 
(as  used  here.  PA  is  defined  at  7  CFR 
271.2). 

In  regard  to  the  third  comment, 
legislation  passed  subsequent  to  Public 
Law  100-435  further  defined  the 
requirements  regarding  joint 
appUcations  for  GA  and  food  stamps. 
Section  1740  of  the  Leland  Act  modified 
the  combined  application  form 
requirement  in  section  ll(i)(3)  of  the 
Food  Stamp  Act  to  require  a  combined 
GA  and  food  stamp  application  form 
only  in  States  that  have  a  single 
statewide  GA  application  form.  The 
Department  implemented  this  provision 
in  the  December  4,  1991,  final  rule  (56 
FR  63597)  which  implemented  the 
categorical  eligibility  and  application 
provisions  of  the  Leland  Act. 

A  fourth  commenter  recommended 
that  the  Department  withhold  approval 
of  joint  applications  which  require 
clients  to  answer  questions  irrelevant  to 
the  Food  Stamp  Program  if  they  are 
applying  for  food  stamps  only.  The 
commenter  felt  that  clients  must  be 
informed  that  answers  to  those 
questions  are  optional.  The  Department 
agrees  that  any  joint  application  must  be 
clear  enough  to  afford  applicants  the 
option  of  answering  only  those 
questions  relevant  to  the  program  or 
programs  for  which  they  are  applying. 
The  Department  is  amending  the 


regulatory  language  at  7  CFR  273.2(b)(3) 
to  add  this  requirement. 

^Application  Process— Verifiratiun— 7 
CFR  273.2(f)  and  273.21(j) 

Section  311  of  Public  Law  100-435 
and  the  interim  rule  published  June  7. 
1989,  implemented  five  provisions 
pertaining  to  verification  of  application 
information  supplied  by  the  household. 
The  interim  provisions  required  that 
State  agencies:  (1)  Provide  all  applicant 
households  with  a  clear  written 
statement  explaining  what  the 
household  must  do  to  cooperate  in 
obtaining  verification  and  completing 
the  application;  (2)  assist  each  applicant 
household  in  obtaining  verification  and 
completing  the  application  process;  (3) 
not  require  households  to  provide 
multiple  sources  of  verification  when 
the  household  has  already  provided 
verification  which  adequately  supports 
statements  on  the  application  (although 
a  State  agency  may  require  households 
to  provide  additional  verification  when 
the  State  agency  determines  that 
existing  verification  is  incomplete, 
inaccurate  or  inconsistent);  (4)  not  deny 
an  application  solely  because  a  person 
outside  of  the  household  (who  is  not  a 
person  outside  of  the  household  because 
of  a  specific  disqualification  action  or 
ineligible  status)  fails  to  cooperate  with 
the  State  agency's  processing  of  the 
application;  and  (5)  process 
applications,  if  a  household  cooperates 
by  providing  information,  by  taking 
appropriate  steps  to  verify  information 
otherwise  required  to  be  verified  under 
the  Food  Stamp  Act. 

One  commenter  felt  that  clarification 
is  needed  regarding  whether  a  State 
agency  must  provide  applicants  with  a 
general  verification  statement  or  a 
specific  verification  statement  tailored 
to  each  applicant  household  (7  CFR 
273.2(c)(5)).  The  Department  believes 
the  preamble  to  the  interim  rule  was 
quite  clear  in  encouraging  State  agencies 
to  develop  a  general  statement  that 
could  be  given  to  all  applicant 
households,  rather  than  a  written 
statement  which  would  need  to  be 
tailored  to  each  applicant  household. 

While  the  intenm  rule  provided 
guidelines  that  must  be  used  in 
developing  the  general  verification 
notice,  the  Department  wishes  to 
promote  greater  conformity  among  State 
agency-designed  notices  to  ensure  that 
applicant  households  are  consistently 
informed  of  the  necessary  documents 
needed  for  verification  of  information. 
Therefore,  this  final  action  amends  7 
CFR  273.2(c)(5)  to  add  a  requirement 
that  the  State  agency,  at  a  minimum, 
include  in  the  general  verification 
notice  examples  of  the  types  of 
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documents  the  household  should 
provide  and  an  explanation  of  the 
period  of  time  the  documents  should 
cover. 

Another  commenter  correcth'  pointed 
out  that  the  preamble  of  the  interim  rule 
was  incorrect  in  stating  that  current 
regulations  require  that  social  security 
numbers  must  be  verified  prior  to 
certifj'ing  any  applicant  household  for 
benefits.  Current  rules  at  §  273.2(f)(l)(v) 
state  that  the  State  agency  shall  not 
delay  the  certification  for  or  issuance  of 
benefits  to  an  otherwise  eligible 
household  solely  to  verify  the  social 
security  number  (SSN)  of  a  household 
member. 

The  same  commenter  correctly 
identified  an  inconsistency  in  the 
interim  regulation  language  at  7  CFR 
273.2(f)(8){i)(A)  with  respect  to  the 
requirement  for  verification  where  the 
source  of  a  household's  income  has 
changed.  The  first  sentence  of  that 
section  correctly  states  that  "the  State 
agency  shall  verify  a  change  in  income 
or  actual  expenses  if  the  source  has 
changed  or  the  amount  has  changed  by 
more  than  $25."  The  final  sentence 
inadvertently  omits  the  requirement  for 
verification  anytime  the  source  of 
income  changes,  even  if  the  amount  has 
changed  by  $25  or  less.  The  same 
inconsistency  exists  at  7  CFR 
273.2(fl(8)(ii).  This  final  action  amends 
7  CFR  273.2({l(8)(i)(A)  and  (ii)  to  correct 
the  inconsistencies. 

Another  commenter  criticized  the 
interim  rule's  interpretation  of  section 
3n(D)  of  Public  Law  100^35.  Section 
311(D)  provides  that  a  State  agency  may 
not  deny  any  application  for 
participation  solely  because  of  the 
failure  of  a  person  outside  of  the 
household  to  cooperate  with  a  request 
for  providing  verification.  This 
provision  would  not  apply  when  the 
person  refusing  to  cooperate  would 
otherwise  be  a  household  member  but 
for  the  operation  of  any  of  the 
individual  disqualification  provisions  of 
subsections  fb).  (d).  (e),  (f).  and  (g)  of 
section  6  of  the  Food  Stamp  Act.  These 
subsections  require  disqualification  for 
any  person  intentionally  making  a  false 
or  mrsleading  statement  or  committing 
any  act  which  violates  the  Food  Stamp 
Act  (section  6(b));  any  non-exempt 
person  who  is  physically  and  mentally 
fit  and  is  between  the  ages  of  16  and  60 
who  refuses  to  register  to  work  (section 
6(d));  any  person  who  is  a  student 
enrolled  at  least  half-time  in  an 
institution  of  higher  education  (section 
6(e));  any  person  who  is  not  a  resident 
of  the  United  States,  and  is  not  either  a 
citizen  or  a  lawful  alien  (section  6(f)); 
and  any  individual  who  receives  SSI 


benefits  in  a  "cash-out"  State  (section 

6(g)). 
Xvhen  amending  7  CFR  273.2(d)(1)  to 

incorporate  the  mandate  of  section 

311(D)  of  Public  Law  100-435.  the 

Department  added  two  more  categories 

to  the  list  of  persons  outside  the 

household  who  cause  the  denial  of  an 

application  for  participation  if  they  fail 

to  cooperate  with  a  request  for 

providing  verification.  These  two  new 

categories  were:  Individuals  disqualified 

for  failure  to  provide  an  SSN.  and 

persons  who  fail  to  attest  to  their 

citizenship  or  alien  status. 

The  commenter  who  criticized  this 
provision  felt  that  the  Department  had 
exceeded  its  authority  in  excluding  two 
new  categories  of  non-household 
members  from  the  third-party 
verification  rule. 

The  commenters  correctly  point  out 
that  the  Department  has  broadened  the 
third  party  verification  rule  to  include 
two  additional  categories  of  persons 
who  will  cause  the  denial  of  an 
application  to  participate  if  they  failed 
to  cooperate  with  a  request  to  provide 
verification.  This  was  done  to  make  this 
provision  consistent  with  other 
provisions  in  the  regulations  where 
ineligible  or  disqualified  persons  are.  in 
effect,  deemed  by  program  regulations 
to  be  a  household  member  for  purposes 
of  determining  eligibility  and  benefit 
levels.  FNS  believes  this  is  appropriate 
as  it  is  consistent  with  the  desire  to 
simplify  program  requirements  that  was 
expressed  by  Congress  in  adopting  the 
Hunger  Prevention  Act  (See,  e.g..  Senate 
Report  No.  100-397,  p.25). 

The  interim  rule  also  amended 
verification  standards  for  households 
subject  to  monthly  reporting  and 
retrosj>ective  budgeting  (MRRB)  at  7 
CFR  273.21(i)  (1)  and  (3).  Those 
provisions  are  not  being  finalized  in  this 
final  rule,  however,  because  they  have 
been  superseded  by  amendments  made 
in  the  final  rule  on  Monthly  Reporting 
and  Retrospective  Budgeting 
Amendments  and  Mass  Changes, 
published  c.^-.  December  4,  1991,  at  56 
FR  63597.  Individuals  with  questions 
about  verification  standards  for  MRRB 
households  should  refer  to  this 
December  4.  1991  final  rule. 

Demonstration  Projects 'Cash-Outs  in 
Other  Benefit  Programs — 7  CFR 
273.9lc)(l)  and  273. 10(d)(1) 

In  accordance  with  section  340  of 
Public  Law  100-435,  the  interim  rule 
amended  7  CFR  273.9(c)(1)  to  specify 
that  in-kind  or  vendor  payments  which 
would  normally  be  excluded  as  income 
but  are  converted  in  whole,  or  in  part, 
to  a  direct  cash  payTnent  under  the 
approval  of  a  federally  authorized 


demonstration  project  shall  continue  to 
be  excluded  from  income.  These 
federally  authorized  demonstration 
projects  include  demonstration  projects 
created  by  waiver  of  the  provisions  of 
Federal  law. 

However,  conversion  to  direct  cash 
payment  does  not  change  the  non- 
deductibility  of  the  expenses  paid  with 
these  funds.  Accordingly,  in  order  to 
ensure  that  an  excluded  vendor 
payment  which  has  been  converted  to  a 
direct  cash  payment  is  not  excluded 
twice  (once  as  income  and  once  as 
expenses)  the  interim  rule  amended  7 
CFR  273.10(d)(l)(i)  to  specify  that  an 
expense  covered  by  an  excluded  vendor 
payment  which  has  been  converted  to  a 
direct  cash  payment  under  the  approval 
of  a  federally  authorized  demonstration 
project  remains  non-deductible  as  a 
household  expense. 

The  Department  received  no 
comments  regarding  these  provisions  of 
the  interim  rule.  Therefore,  this  action 
adopts  the  interim  provisions  as  final 
with  no  changes. 

Reporting  Responsibilities — 7  CFR 
273.12  and  273.21 

Under  section  323  of  Public  Law  100- 
435  and  the  interim  rule.  Stale  agencies 
are  required  to  provide  a  household,  at 
the  time  of  certification  and 
recertification,  with  a  statement 
describing  the  household's  reporting 
responsibilities.  Moreover,  State 
agencies  must  provide  all  households 
with  a  toll-free  telephone  number  or  a 
number  where  collect  calls  will  be 
accepted  in  order  for  the  household  to 
reach  an  appropriate  representative  of 
the  State  agency.  The  interim  rule 
amended  7  CFR  273.12(b)(1)  to 
specifically  require  that  the  "change 
report"  form  include  a  statement 
describing  the  household's  reporting 
responsibilities.  In  addition,  7  CFR 
273.12(b)(1)  was  amended  to  specify 
that  the  "change  report"  form  must 
contain  the  number  of  the  food  stamp 
office  and  a  toll-free  number  or  a 
number  where  collect  calls  will  be 
accepted.  (Reporting  requirements 
remained  unchanged  for  households 
subject  to  MRRB  provisions  of  7  CFR 
273.21.) 

The  interim  rule  also  amended  the 
provisions  relative  to  the  Notice  of 
Eligibility,  the  Notice  of  Denial,  the 
Notice  of  Adverse  Action,  and  the 
requirements  for  bilingual  notices.  The 
regulations  at  7  CFR  272.4(b)(3)(ii)(B),  7 
CFR  273.10(g)(l){i)(A),  7  CFR 
273.10(g)(l)(ii)  and  7  CFR  273.13(a)(2), 
respectively,  were  amended  to  specify 
that  these  notices  must  also  include 
either  a  toll-free  number  or  a  number 
where  collect  calls  will  be  accepted  for 
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households  living  outside  the  local 
calling  area. 

The  Department  received  one 
comment  on  these  provisions  of  tlie 
interim  rule.  The  commenter  pointed 
out  that  the  legislative  intent  of  the  toll- 
free  or  collect  telephone  number  was  to 
increase  households'  access  to  the  State 
agency  in  order  to  obtain  information  or 
report  changes.  The  commenter  felt  this 
statement  of  purpose  should  be 
incorporated  into  the  rule  itself  to  help 
guide  State  agencies'  implementation 
efforts. 

The  Department  believes  including  a 
statement  of  purpose  in  7  CFR  273.12(b) 
is  unnecessary.  Congress  was  clear  that 
its  intent  in  passing  the  Hunger 
Prevention  Act  was  to  make  it  easier  for 
eligible  households  to  apply  and  obtain 
benefits  (Senate  Report  No.  100-397. 
p.25).  On  its  face,  the  implementation  of 
this  provision  demonstrates  its  purpose 
without  additional  explanation.  The 
interim  provisions  are  adopted  as  final 
without  change. 

Special  Provisions  for  Farm 
Households— 7  CFR  273.8,  273.11.  and 
273.21 

Pursuant  to  two  provisions  of  Public 
Law  100-435,  the  interim  rule  amended 
Program  regulations  to  extend  eligibility 
to  farm  households  which  are  in  need 
of  program  assistance.  Section  341  of 
Public  Law  100^35  specified  that  self- 
employed  farm  households  which  are 
subject  to  MRRB  have  the  option  to 
annualize  their  self-employment  income 
and  expenses  over  a  12-month  period. 
This  provision  was  implemented  in  the 
interim  rule  by  amending  7  CFR 
273.21(f)(2Ki)  and  273.11. 

Section  342  of  Public  Law  100-435 
affected  farm  households  which  quit 
farming.  Accordingly,  7  CFR  273.8(e)(5) 
was  amended  by  the  interim  rule  to 
specify  that  property  essential  to  self- 
employment  of  a  household  member 
engaged  in  farming  is  excluded  as  a 
resource  for  one  year  from  the  date  the 
household  member  terminates  self- 
employment  from  farming.  A 
conforming  amendment  to  7  CFR 
273.8(h)(l)(i)  specified  that  any  licensed 
vehicle  which  had  been  used  over  50 
percent  of  the  time  in  the  self- 
employment  of  a  household  member 
engaged  in  farming  continues  to  be 
excluded  as  a  resource  for  one  year  from 
the  date  the  household  member 
terminates  his/her  self-employment 
from  fanning. 

The  Department  received  only  one 
comment  on  the  interim  rule  which 
supported  the  one-year  extension  of  the 
above  exclusion.  Therefore,  this  action 
adopts  the  interim  provisions  as  final 
wathout  change. 


Implementation— 7  CFR  272.1(g) 

Under  the  interim  rule,  the  provisions 
addressed  in  this  final  rule  were 
retroactively  implemented  effective  July 
1, 1989.  The  Department  received 
several  comments  complaining  about 
the  short  implementation  time  for  the 
interim  rule.  While  we  sympathize 
about  the  short  lead  time  given  to  State 
agencies  to  implement  the  interim  rule, 
the  Department  had  no  discretion  in  this 
matter  and  had  to  implement  the  time 
frames  mandated  by  Public  Law  100- 
435. 

The  provisions  of  this  final  action 
which  adopt  as  final  without  change 
provisions  of  the  interim  rule  or  modify 
a  provision  of  the  interim  rule  for  clarity 
only  are  retroactively  effective  to  July  1, 
1989.  The  clarifications  do  not  represent 
any  change  in  policy  and,  thus,  do  not 
require  any  special  implementation 
efforts  by  State  agencies. 

The  provisions  of  this  final  action 
which  require  the  alteration  of  State 
procedures,  are  to  be  effective  May  6, 
1994.  State  agencies  must  complete 
implementation  efforts  of  new 
provisions  no  later  than  September  5. 
1994. 

Any  variance  resulting  from  the 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
quality  control  error  analysis  for  120 
days  from  the  required  implementation 
date  in  accordance  with  7  CFR 
275.12(d)(2)(vii). 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure,  Food  stamps.  Grants 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs, 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Part  277 

Food  stamps.  Government 
procedures.  Grant  programs-social 
programs,  Investigations,  Records, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  parts  271,  272, 
273,  and  277  are  amended  as  follows: 


1.  The  authority  citation  of  parts  271, 
272.  273.  and  277  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.2    [Amended] 

2.  The  amendment  to  7  CFR  271.2,  as 
published  at  54  FR  24527.  June  7, 1989. 
which  amended  the  definition  of  Elderly 
or  Disabled  Member  by  adding  a  new 
paragraph  (11)  is  adopted  final  with  the 
following  changes: 

a.  Paragraph  (11)  is  amended  by 
adding  the  words  "a  recipient  of  before 
the  words  "disability  related  medical 
assistance",  and  before  the  words 
"disability-based  State  general 
assistance".  Paragraph  (11)  is  also 
amended  by  removing  the  word  "those" 
after  the  words  "eligibility  to  receive", 
and  replacing  it  with  the  words  "any  of 
these".  Paragraph  (11)  is  further 
amended  by  adding  the  words 
"established  by  the  State  agency"  before 
the  words  "which  are  at  least  as 
stringent  as  those"  Paragraph  (11)  is  also 
amended  by  adding  the  words  "(as  set 
forth  at  20  CFR  part  416,  subpart  L 
Determining  Disability  and  Blindness  as 
defined  in  Title  XVI)"  to  the  end  of  the 
paragraph. 

§271.8    [Amended] 

3.  The  amendment  to  7  CFR  271.8,  as 
published  at  54  FR  24527,  June  7,  1989. 
to  add  an  OMB  Control  Number  for 

§  272.5.  paragraph  (c),  is  adopted  final. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

4.  The  amendment  to  7  CFR  272.1,  as 
published  at  54  FR  24527,  June  7, 1989, 
to  add  paragraph  (g)(110)  is  adopted 
final. 

5.  In  §  272.1,  a  new  paragraph  (g)(132) 
is  added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 
•         •         •         •        » 

(g)  Implementation.  •   •   * 
(132)  Amendment  No.  316.  The 
provisions  of  this  final  rule  that  amend 
7  CFR  273.2(b)(3),  273.2(c)(5), 
273.2(f)(8)  (i)(A)  and  (ii),  and  paragraph 
(11)  of  the  "Elderly  or  disabled 
member"  definition  in  7  CFR  271.2  are 
effective  as  of  May  6, 1994.  The  State 
agency  shall  implement  the  provisions 
not  later  than  September  5,  1994  for  all 
households  newly  applying  for  Program 
benefits  on  or  after  such  implementation 
date.  The  current  caseload  shall  be 
converted  to  these  provisions  at 
household  request,  at  the  time  of 
recertification,  or  when  the  case  is  next 
reviewed,  whichever  occurs  first,  and 
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the  State  agency  must  provide  restored 
benefits  back  to  the  required 
implementation  date.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  Any 
variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
error  analysis  for  90  days  from  this 
required  implementation  date  in 
accordance  with  7  CFR  275.12(d)(2)(vii). 

§272^    [Amended] 

6.  The  amendment  to  7  CFR  272.2,  as 
published  at  54  PR  24527.  June  7. 1989, 
which  added  text  to  the  seventh 
sentence  of  paragraph  (a)(2],  and  a  new 
paragraph  (d)(l)(ixl  is  adopted  final. 

§272.4    [Amended] 

7.  The  amendment  to  7  CFR  272.4.  as 
published  at  54  FR  24527.  June  7. 1989, 
which  amended  paragraph  (b)(3)(ii)(B), 
added  a  sentence  to  paragraph  (d)(l)(i), 
redesignated  peiragraph  (d)(2)  as 
paragraph  (d)(3).  and  added  a  new 
paragraph  (d)(2)  is  adopted  final. 

§272.5    [Amended] 

8.  The  amendment  to  7  CFR  272.5. 
published  at  54  FR  24527,  to  revise 
paragraph  (c)  in  its  entirety  is  adopted 
final. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

9.  The  amendment  to  7  CFR  273.2, 
published  at  54  FR  24528.  June  7, 1989, 
which  revised  paragraph  (b)  in  its 
entirety,  redesignated  paragraph  (c)(5) 
as  paragraph  (c)(6)  and  added  a  new 
paragraph  (c)(5),  added  two  new 
sentences  to  the  end  of  paragraph  {d)(l), 
revised  the  fourth  sentence  of  paragraph 
(e)(2),  added  a  new  paragraph 
(f)(l)(viii)(A)(6),  revised  paragraphs 
(n(5)(i).  (n(8)(i)(A)  and  (f)(8)(ii)  in  their 
entirety,  revised  the  first  two  sentences 
of  paragraph  (f)(8)(i)(C).  amended  the 
last  sentence  of  paragraph  (g)(2),  revised 
the  first  sentence  of  paragraph 
(h)(l)(i)(C),  revised  the  first  and  last 
sentences  of  paragraph  (j)  introductory' 
text,  removed  the  first  two  sentences  of 
paragraph  (j)(l)(i)  and  added  three  new 
sentences  in  their  place,  and  added  a 
new  paragraph  (j)(l)(v)  is  adopted  final 
with  the  following  changes: 

a.  The  second  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the  word 
"and"  after  the  words  "understandable 
to  applicants"  and  replacing  it  with  a 
comma,  and  adding  after  the  phrase 
"easy  to  use"  the  words  ".  and.  for 
multi-program  applications,  clear 


enough  to  afford  applicants  the  option 
of  Bnswering  only  those  questions 
relevant  to  the  program  or  programs  for 
which  they  are  applying". 

b.  The  last  sentence  in  paragraph 
(f)(8)(i)(A)  is  amended  by  removing  the 
comma  after  the  words  "The  State 
agency  shall  not  verify  income"  and 
adding  after  that  the  words  "if  the 
source  has  not  changed  and  if  the 
amount  is  unchanged  or  has  changed  by 
S25  or  less,  unless  the  information  is 
incomplete,  inaccurate,  inconsistent  or 
outdated.  The  State  agency  shall  also 
not  verify".  Paragraph  (f)(8)(ii)  is 
amended  by  removing  the  comma  after 
the  words  "the  State  agency  shall  not 
verify  changes  in  income"  and  adding 
after  that  the  words  "if  the  source  has 
not  changed  and  if  the  amount  has 
changed  by  $25  or  less,  unless  the 
information  is  incomplete,  inaccurate, 
inconsistent  or  outdated.  The  State 
agency  shall  also  not  verify". 

c.  Paragraph  (c)(5)  is  amended  by 
adding  one  sentence  to  the  end  of  the 
paragraph  to  read  as  follows: 

§  273.2    Application  processing. 

***** 

(c)  Filing  an  Application  •  *   • 
(5)*   *   *  At  a  minimum,  the  notice 
shall  contain  examples  of  the  types  of 
documents  the  household  should 
provide  and  explain  the  period  of  time 
the  documents  should  cover. 


§Z73.8    [Amended] 

10.  The  amendment  to  7  CFR  273.8. 
published  at  54  FR  24529.  June  7.  1989. 
which  amended  paragraphs  (e)(5)  and 
(h)(l)(i)  is  adopted  final. 

§  273.9    [Amended] 

11.  The  amendment  to  7  CFR  273.9. 
published  at  54  FR  24529.  June  7, 1989, 
which  added  a  new  sentence  to 
paragraph  (c)(1)  is  adopted  final. 

§273.10    [Amended] 

12.  The  amendment  to  7  CFR  273.10, 
published  at  54  FR  24529,  June  7, 1989, 
which  added  a  new  sentence  to 
paragraph  (d)(l)(i),  amended  the  fourth 
sentence  of  paragraph  (g)(l)(i)(A),  and 
amended  the  first  sentence  of  paragraph 
(g)(l)(ii)  is  adopted  final. 

§273.11    [Amended] 

13.  The  amendment  to  7  CFR  273.11 , 
published  at  54  FR  24530,  June  7. 1989, 
which  added  a  new  paragraph  (a)(l)(v) 
is  adopted  final. 

§273.12    [Amended] 

14.  The  amendment  to  7  CFR  273.12, 
published  at  54  FR  24530.  June  7, 1989, 
which  amended  paragraphs  (b)(l)(ii) 
and  (b)(l)(iii),  and  added  new 


paragraphs  (b)(l)(iv)  and  (b)(l)(v)  is 

adopted  final. 

§273.13    [Amended] 

15.  The  amendment  to  7  CFR 
273.13(a)(2).  pubUshed  at  54  FR  24530, 
June  7, 1989,  is  adopted  final. 

§273.21    [Amended] 

16.  The  amendment  to  7  CFR  273.21 
published  at  54  FR  24530.  June  7, 1989 
which  revised  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(5), 
added  a  new  sentence  to  the  end  of 
paragraph  (f)(2)(i),  redesignated 
paragraph  (h)(3)(iii)  as  paragraph  (h)(4). 
amended  newly  redesignated  paragraph 
(h)(4),  amended  paragraph  (j)(3)(iii)(B)  is 
adopted  final. 

PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

§  277.4    [Amended] 

17.  The  amendment  to  7  CFR  277.4, 
published  at  54  FR  24531,  June  7, 1989, 
which  added  a  new  paragraph  (f)  is 
adopted  final  with  the  following 
changes: 

a.  Paragraph  (f)  is  amended  by 
removing  the  word  "the"  after  ihe 
words  "persons  working  with"  and 
replacing  it  with  the  words  "volunteer 
or  nonprofit." 

Appendix  A  to  Part  277 — (Amended] 

18.  The  amendment  to  Appendix  A, 
published  at  54  FR  24531.  June  7. 1989. 
which  removed  paragraph  C.(14)  is 
adopted  final. 

Dated:  March  24, 1994. 
William  E.  Ludwig, 
A  dm  in  is  tra  tor. 
[FR  Doc.  94-8063  Filed  4-5-94;  8:45  ami 

BILUNG  CODE  3410-30-U 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  268 
[Docket  No.  R-0797] 

Rules  Regarding  Equal  Opportunity 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
revised  and  reissued  its  Rules  Regarding 
Equal  Opportunity  (Rules)  to  conform 
those  Rules  as  closely  as  possible  to  the 
Equal  Employment  Opportunity 
Commission's  (the  Commission's) 
complaint  processing  regulation  for 
federal  employers,  "Federal  Sector 
Equal  Employment  Opportunity", 
which  became  effective  October  1, 1992. 
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EFFECTIVE  DATE:  May  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sidliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law  (202/452-3920),  or 
J.  Mills  WiUiams,  Senior  Attorney  (202/ 
452-3701),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets 
NVV.,  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  These 
Rules  are  hereby  issued  as  a  final  rule. 
The  Board  issued  these  Rules  as  an 
interim  rule,  with  request  for  public 
comments,  on  February  18, 1993.  This 
final  rule  deviates  from  the  interim  rule 
in  only  a  few  particulars,  based  upon 
recommendations  received  from  the 
Commission  and  from  interested 
members  of  the  Board's  staff. 

With  regard  to  laws  respecting 
discrimination  in  employment,  the 
Board  as  a  matter  of  policy  has  long 
recognized  that  if  should  afford  to  its 
employees,  applicants  for  employment, 
and  others  the  same  substantive  and 
procedural  rights  that  are  enjoyed  by 
persons  in  their  dealings  witli  other 
government  agencies.  Pursuant  to  this 
policy,  part  268  has  been  revised  by  the 
Board  after  the  issuance  by  the 
Commission  of  its  federal  sector 
complaint  processing  r^ulations  (29 
CFR  part  1614)  which  became  effective 
on  October  1, 1992.  A  new  part  268  was 
issued  by  the  Board  as  an  interim  rule 
effective  February  18. 1993;  (58  FR 
9517,  February  22, 1993)  and  is  now 
issued  as  a  final  rule  with  revisions 
following  receipt  and  consideration  of 
public  comments. 

Consistent  with  the  Commission's 
new  regulations,  this  final  rule 
addresses  matters  of  the  kind  addressed 
by  Title  VU  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C  2000e  et 
seq.).  the  Rehabilitation  Act,  as 
amended  (29  U.S.C.  791).  the  Age 
Discrimination  in  Employment  Act,  as 
amended  (29  U.S.C  621  et  seq.)  and  the 
Equal  Pay  Act  (29  U.S.C.  206(d)). 
Subpart  G  (Prohibition  Against 
Discrimination  In  Board  Programs  And 
Activities  Because  Of  A  Physical  Or 
Mental  Handicap)  of  the  interim  rule 
has  also  been  revised  consistent  with 
recent  revisions  to  section  504  of  the 
Rehabilitatictti  Act,  as  amended  (29 
U.S.C.  794). 

Summary  of  Conunents 

The  ConunissioD  and  one  commenter 
recommended  that  the  terms 
"handicap"  and  "handicapped"  should 


be  replaced  with  "disability"  or 
"disabled"  throughout  the  Rules.  The 
RehabiUtation  Act  Amendments  of  1992 
substituted  the  term  "disabiUty"  for  the 
term  "handicap"  throughout  the 
RehabiUtation  Act  (Section  102(f).  Pub. 
L.  102-569).  It  is  the  Board's  intention 
to  update  the  language  of  its  Rules  to 
conform  to  the  1992  amendment  with 
whatever  updates  are  made  by  the 
Commission.  Although  such  revisions 
have  not  yet  been  incorporated  in  the 
Commission's  regulations  (29  CFR  part 
1614).  in  light  of  the  Commission's 
specific  recommendations,  the  Board 
has  substituted  appropriate  language 
throughout  the  Rules  as  set  forth  above. 

One  commenter  took  exception  to  the 
deletion  of  section  703  (Self  evaluation) 
of  the  prior  Rules,  which  vras  in  effect 
prior  to  February  18, 1993.  Section  703 
had  required  the  Board  to  evaluate  its 
then  current  policies  and  practices,  and 
to  make  necessary  modifications, 
regarding  the  upgrade  of  its  facilities  to 
conform  to  the  standards  of  Section  504 
of  the  Rehabihtation  Act.  The  time 
limits  stated  in  section  703  have  passed. 
The  Board  has  conducted  the  required 
survey  of  its  facilities,  and  the  Board  has 
been  implementing  appropriate 
modifications  to  its  facilities.  Therefore, 
the  Board  beUeves  that  section  703  has 
become  moot.  The  Board  believes  that 
this  is  a  technical  deletion  that  does  not 
affect  the  Board's  strong  and  continuing 
commitment  to  equal  opportunity  and 
equal  access  for  individuals  with  a 
disabihty. 

The  Conunissicm  suggested  merging 
§  268.102(u)  into  §  268.102(t)  of  the 
Rules,  so  that  both  paragraphs  relate  to 
sections  501  and  504  of  the 
Rehabilitation  Act.  The  Board  has 
adopted  this  suggestion.  The 
Commission  also  suggested  that  the 
Board  amend  the  definition  of 
"individual  with  a  disability"  to 
exclude  from  the  definition  alcoholics 
and  individuals  with  current  infectious 
diseases.  With  the  assistance  of  the 
Commission's  staff,  the  Board  has 
inserted  language  in  §  268.303  which 
provides  that  alcoholics  will  be  held  to 
the  same  performance  and  conduct 
standards  that  all  other  Board 
employees  must  satisfy,  following  the 
Commission's  regulations  regarding 
holding  alcoholics  to  the  same 
performance  and  conduct  standards  to 
which  an  employer  holds  its  other 
employees.  29  CFR  1630.16(b).  In 
addition,  language  has  been  inserted  to 
prevent  persons  with  infectious  diseases 
from  working  in  the  Board's  food 
handling  area,  following  the 
Commission's  regulations  regarding 
infectious  and  communicable  diseases 


for  food  handling  jobs.  29  CFR 
1630.16(e). 

The  Commission  suggested  that 
adoption  of  part  268  by  the  Board  is 
unnecessary  in  Ught  of  the 
Commission's  Government-wide 
complaint  processing  procedures.  29 
CFR  part  1614.  The  Board  beUeves, 
however,  based  on  specific  provisions  of 
the  Federal  Reserve  Act  and  estabhshed 
precedent,  that  adoption  of  part  268  is 
necessary  to  authorize  and  insure  the 
Board's  compliance  with  the  important 
national  poUcies  set  forth  in  the  Equal 
Employment  Opportunity  Act  and  the 
other  laws  cited  above.  The  Board  will 
continue  to  work  closely  with  the 
Commission  to  insure  effective 
implementation  of  these  Rules 
consistent  with  those  laws  and  the 
poUcies  of  the  Commission. 

Finally,  one  commenter  expressed  a 
concern  regarding  the  organizational 
placement  and  reporting  relationship  of 
the  EEO  Programs  Officer.  Citing  the 
Commission's  Federal  Sector  Equal 
Employment  Opportunity  regulations 
(29  CFR  1614.102(b)(3)),  the  commenter 
proposed  that  the  EEO  Programs  Officer 
report  to  the  Chairman  of  the  Board  of 
Governors.  The  Commission  addressed 
this  matter  in  the  preamble  to  its 
regulations  and  stated  "Moreover. 
§  1614.607  permits  [the  agency  head)  to 
delegate  that  authority.  Ultimate 
responsibihty  would  remain,  though, 
with  the  higher  official"  57  FR  12642, 
April  10,  1992.  The  Board  believes  that 
the  EEO  Programs  Officer's  reporting 
relationship  is  appropriate  and  is 
consistent  v.filh  the  dommission's 
approach.  In  this  coiuiection,  the 
Board's  Rule  provides  that  the  EEO 
Programs  Officer,  who  reports  to  the 
Staff  Director  for  Management  and 
whose  title  has  been  changed  to  "EEO 
Programs  Director"  as  reflected  in  this 
Final  Rule,  may  "advise  and  consult 
with  the  Chairman  of  the  Board  of 
Governors*  •   *"  §268. 103(c)(2). 

Other  Revisions  to  Interim  Rule 

Additional,  minor  modifications  have 
been  made  in  the  final  rule  based  on 
comments  received  from  Board  staff. 
These  modifications  are  not  substantive: 

(1)  The  third  sentence  in 

§  268.103(c)(ll)  has  been  re-written  to 
reflect  actual  practice  concerning  the 
EEO  Programs  EWrector's  contracting 
authority; 

(2)  A  new  paragraph  (d)  has  been 
added  to  §  268.202  stating  that  section 
501  of  the  Rehabilitation  Act  is  covered 
by  these  Rules,  which  caused 
paragraphs  (d)  and  (e)  to  be  renumbered 
as  paragraphs  (e)  and  (f); 

(3)  Sections  268.202(e)(13). 
268.205(c).  268  204(b)  and  268.604(b) 


I 
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were  modified  to  clarify  existing 
language  in  the  interim  rule; 

(4)  Section  268.204(fl  was  modified  to 
make  it  clear  that  the  Board  will 
develop  and  use  alternative  dispute 
resolution  procedures; 

(5)  Section  268.206(a)(7)  was 
modified  to  provide  that  the  Staff 
Director  for  Management  or  the  General 
Counsel,  or  tlieir  designees,  should 
consult  with  the  EEO  Programs  Director 
before  issuing  the  certification  as 
provided  for  in  subparagraph  (7); 

(6)  Because  of  the  strict  time  limits 
governing  the  issuance  of  a  final 
decision,  §§  268.209(a)  and  268.709(k) 
have  been  modified  to  provide  that  the 
Governors  will  have  only  3  business 
days  (formerly  7  calendar  days)  to  ask 
that  a  matter  be  brought  to  the  full 
Board  for  final  decision  rather  than  be 
resolved  by  the  Board's  delegee;  and 

(7)  Section  268.304(b)(3)  was 
modified  so  that  it  now  provides  that 
the  Board  will  prefer  only  U.S.  citizens 
over  equally  qualified  noncilizens  in 
hiring.  This  was  done  to  insure 
compliance  with  the  hnmigration 
Reform  and  Control  Act,  as  amended. 

These  rules  are  hereby  issued  as  the 
Board's  final  rule  and  this  final  rule 
shall  be  made  effective  30  days  from 
publication.  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  12  CFR  Part  268 

Administrative  practice  and 
procedure,  Age,  Americans  with 
disabilities,  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Federal  Reserve 
System,  Government  employees. 
Religious  discrimination.  Sex 
discrimination,  Wages. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  by 
revising  12  CFR  part  268  to  read  as 
follows: 

PART  268— RULES  REGARDING 
EQUAL  OPPORTUNITY 

Subpart  A— General  Provisions  and 
Administration 

Sec. 

268.101  Authority,  purpose  and  scope. 

268.102  Definitions. 

268.103  Equal  employment  designations. 

Subpart  B — Board  Program  To  Promote 
Equal  Opportunity 

268.201  General  policy  for  equal 
opportunity. 

268.202  Board  program  for  equal 
employment  opportunity. 

268.203  Complaints  of  discrimination 
covered  under  this  part. 

268.204  Pre-complaint  processing. 

268.205  Individual  complaints. 

268.206  Dismissals  of  complaints. 


268  207    Investigation  of  complaints. 

268208     Hearings. 

268  209     Final  decisions. 

Subpart  C — Provisions  Applicable  to 
Particular  Complaints 

268  .^0l    Age  Discrimination  in  Employment 

Act. 
208  "02 
208  3(i3 
2f  8.  !>J4 
208  ICS 


Equal  Pay  Act. 
Rehabilitation  Act. 
Krr.plo\Tnent  of  noncitizens. 
Class  complaints. 


Subpart  D — Review  by  the  Equal 
Employment  Opportunity  Commission 

263  -iOl     Rl-v  iew  by  the  Equal  Employment 

Opporunity  Commission. 
208  4i,'2     Time  limits  for  review  by  the  Equal 

l.mplciv  ment  OppoI•^anity  Commission. 
268  403     How  to  seek  review. 

268.404  Procedure  on  review. 

268.405  Decisions  on  review. 

268.406  Reconsideration. 

Subpart  E— Remedies,  Enforcement  and 
Civil  Actions 

268. .'501     Remedies  and  relief. 
268  502     Compliance  with  EEOC  decisions. 
268.503     Enforcement  of  EEOC  decisions. 
268-504     Compliance  with  settlement 

agreements  and  final  decisions. 
268.505     Civil  action:  Title  VII,  Age 

Discrimination  in  Employment  Act  and 

Rehnbiiitation  Act. 
268  500     Civil  action:  Equal  Pay  Act. 
268  507     Effect  of  filing  a  civil  action. 

Subpart  F— Matters  of  General  Applicability 

268.001     EEO  group  statistics. 

268  602     Reports  to  the  Equal  Employment 

Opportunity  Commission. 
268.603     Voluntary  settlement  attempts. 
268. f  04     Filing  and  computation  of  time. 
268.605     Representation  and  official  time. 
268  606     Joint  processing  and  consolidation 

of  complaints. 

Subpart  G — Prohibition  Against 
Discrimination  in  Board  Programs  and 
Activities  Because  of  a  Ptiysical  or  Mental 
Disability 

268.701     Purpose  and  application. 

268  702     Notice. 

268.703     Prohibition  against  discrimination. 

268  704     E-TiplovTuent. 

268.705  Program  accessibility: 
Discrimination  prohibited. 

268.706  Program  accessibility:  Existing 
facihtins. 

268.707  Program  accessibility:  New 
construction  and  alterations. 

268  708     Communications. 
268.709    Compliance  procedures. 

Authority:  12  U.S.C.  244  and  248(i).  (k) 

and  (!). 

Subpart  A — General  Provisions  and 
Administration 

§268.101    Authority,  purpose  and  scope. 

(a)  Authority.  The  regulations  in  this 
part  (12  CFR  part  268)  are  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  under  the  authority  of 
sections  10(4)  and  ll(i).  (k)  and  (1)  of  the 


Federal  Reserve  Act  (partially  codified 
in  12  U.S.C.  244  and  248(i),  (k)  and  (1)). 
(b)  Purpose  and  scope.  This  part  sets 
forth  the  Board's  policy,  program  and 
procedures  for  providing  equal 
opportunity  to  Board  employees  and 
applicants  for  emplo>Tnent  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical  or 
mental  disability.  It  also  sets  forth  the 
Board's  policy,  program  and  procedures 
for  prohibiting  discrimination  on  the 
basis  of  physical  or  mental  disability  in 
programs  and  activities  conducted  by 
the  Board.  It  also  specifies  the 
circumstances  under  which  the  Board 
will  hire  or  decline  to  hire  persons  who 
are  not  citizens  of  the  United  States, 
consistent  with  the  Board's  operational 
needs,  the  requirements  and 
prohibitions  of  the  Immigration  Reform 
and  Control  Act  of  1986,  as  amended, 
and  other  applicable  law. 

§268.102    Definitions. 

The  definitions  contained  in  this 
section  shall  have  the  following 
meanings  throughout  this  part  unless 
otherwise  stated. 

(a)  ADEA  means  the  Age 
Discrimination  In  Employment  Act  (29 
U.S.C.  621  et  seq). 

(b)  Agent  of  the  class  means  a  class 
member  who  acts  for  the  class  during 
the  processing  of  the  class  complaint 
under  §  268.305  of  this  part. 

(c)  Agreement  of  resolution  means  the 
agreement  referred  to  in  §  268.305(fl(3) 
of  this  part. 

(d)  Auxiliary  aids  as  used  in  subpart 
G  of  this  part  means  ser\ices  or  devices 
that  enable  persons  with  impaired 
sensory,  manual,  or  speaking  skills  to 
have  an  equal  opportunity  to  participate 
in,  and  enjoy  the  benefits  of,  programs 
or  activities  conducted  by  the  Board. 
For  example,  auxiliary  aids  useful  for 
persons  with  impaired  vision  include 
readers.  Braille  materials,  audio 
recordings,  telecommunication  devices 
and  other  similar  ser\  ices  and  devices. 
Auxiliary  aids  useful  for  persons  with 
impaired  hearing  include  telephone 
handset  amplifiers,  telephones 
compatible  with  hearing  aids, 
telecommunication  devices  for  deaf 
persons  (TDD's),  interpreters,  note 
takers,  written  materials,  and  other 
similar  services  and  devices. 

(e)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(f)  Class  as  used  in  §  268.305  of  this 
part  means  a  group  of  Board  employees, 
former  employees  or  appliceints  for 
employment  who  allegedly  have  been  or 
are  being  adversely  affected  by  a 
personnel  policy  or  practice  of  the 
Board  that  discriminates  against  the 
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group  on  the  basis  of  their  race,  color, 
religion,  sex,  national  origin,  age  or 
disability. 

(g)  Class  complaint  means  a  WTittcn 
complaint  of  discrimination  filed  on 
behalf  of  a  class  by  the  agent  of  the  class 
alleging  that: 

(1)  The  class  is  so  numerous  that  a 
consolidated  complaint  of  the  members 
of  the  class  is  impractical; 

(2)  There  are  questions  of  fact 
common  to  the  class; 

(3)  The  claims  of  the  agent  of  the  class 
are  ty-pical  of  the  claims  of  the  class;  and 

(4)  The  agent  of  the  class,  or,  if 
represented,  the  representative,  will 
fairly  and  adequately  protect  the 
interests  of  the  class. 

(h)  Commission  means  the  Equal 
Emplo>'ment  Opportunity  Commission. 

(i)  Complainant  means  an  aggrieved 
person  who  files  an  individual 
complaint  pursuant  to  §  268.205  of  this 
part,  except  that  complainant  shall 
mean  a  complainajit,  agent  of  the  class 
or  individual  class  claimant  for 
purposes  of  §§  268.209.  268.402  through 
268.406  and  subparts  E  and  F  of  this 
part. 

(j)  Complete  complaint  as  used  in 
subpart  G  of  this  part  means  a  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Board's  alleged 
discriminatory  actions  in  sufficient 
detail  to  inform  the  Board  of  the  nature 
and  date  of  the  alleged  violation.  It  shall 
be  signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

(k)  EEOC  decision  means  the  written 
decision  issued  by  the  Commission's 
Office  of  Federal  Operations  as 
described  in  §  268.405  of  this  part. 

(1)  Faci'i/fy  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

(m)  Final  decision  means  the  Board's 
decision  described  in  §  268.209  of  diis 
part. 

(n)  Has  a  record  of  such  an 
impairment  meains  has  a  histon,-  of.  or 
has  been  classified  (or  miscIassiCed)  as 
having,  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more 
major  life  activities. 

(0)  Individual  mth  a  disability  means 
a  person  who: 

(1)  Has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  of  such  person's  major  life 
activities; 

(2)  Has  a  record  of  such  an 
impairment;  or 


(3)  Is  regarded  as  having  such  an 
impairment;  and 

(4)  Shall  not  include  an  individual,  a 
Board  emplo>'ee  or  applicant  for 
emploj-ment,  impaired  while  under  the 
influence  of  illegal  drugs,  an  individual 
disabled  by  alcoholism,  or  an  individual 
with  an  infectious  or  communicable 
disease,  as  further  defined  in 

§  268.303(g)  of  this  part. 

(p)  Investigator  means  an  investigative 
officer  or  complaint  examiner  selected 
or  appointed  pursuant  to 
§§  268.103{c)(ll)  and  268.305(e)(3)  of 
this  part. 

(q)  Is  regarded  os  having  an 
impairment  means: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Board  as  constituting  such  a 
limitation: 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  §  268.102(s)  of  this  part,  but 
is  treated  by  the  Board  as  having  such 
an  impairment. 

(r)  Major  life  actix'ities  means 
functions,  suich  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning  and  working. 

(s)  Physical  or  mental  impairment 
means: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genitourinary, 
hemic  and  lymphatic,  skin,  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(t)  Qualified  individual  with  a 
disability  means: 

(1)  With  respect  to  a  Board  program 
or  activity  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomphshment,  an 
individual  with  a  disabilitj'  who  meets 
the  essential  eligibility  requirements 
and  who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Board  can  determine  on  the 
basis  of  a  written  record  would  result  in 
a  fundamental  alteration  in  its  nature; 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  a 


disability  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  from,  that 
program  or  activity;  or 

(3)  With  respect  to  emplo}Tnent,  an 
individual  with  a  disability  who,  with 
or  without  reasonable  accommodation, 
can  perform  the  essential  functions  of 
the  position  in  question  without 
endangering  the  health  and  safety  of  the 
individual  or  others,  and  who  meets  the 
experience  or  education  requirements 
(which  may  include  passing  a  v^Titten 
test)  of  the  position  in  question. 

(u)  Title  V7/ means  Title  VH  of  the 
Civil  Rights  Act  (42  U.S.C.  2000e  et 
seq.). 

§268.103    Equal  eropioyment  designations. 

(a)  Administrative  Go\-ernor.  The 
Administrative  Governor,  a  member  of 
the  Board  of  Governors  designated  by 
the  Chairman  of  the  Board,  is  charged 
with  overseeing  the  internal  affairs  of 
the  Board  and  is  empKJwered  to  make 
decisions  and  determinations  on  behalf 
of  the  Board  when  authority'  to  do  so  is 
delegated  to  him  oi  her. 

(1)  The  Administrative  Governor  is 
hereby  delegated  the  authority  to  make 
determinations  adjudicating  complaints 
of  discrimination  pursuant  to 

§§  268.206,  268.209,  268.305(i)  and 
268.709  of  this  part,  unless  a  member  of 
the  Board  of  Governors  has  requested 
that  the  Board  of  Governors  make  the 
decision  on  the  complaint  pursuant  to 
§§  268.209(a)  or  268.709(k)  of  this  part, 
settlements  pursuant  to  §268.305(0  of 
this  part  and  determinations  regarding 
attorney  fees  pursuant  to  §  268.501(e)  of 
this  part.  The  Administrative  Governor 
is  further  delegated  the  authority  to 
order  such  corrective  measures, 
including  such  remedial  actions  as  may 
be  required  by  subpart  E  of  this  part,  as 
he  or  she  may  consider  necessary, 
including  such  disciplinary  action  as  is 
warranted  by  the  circumstances  when 
an  employee  has  been  found  to  have 
engaged  in  a  discriminatory-  practice. 

(2)  The  Administrative  Governor  may 
delegate  to  any  officer  or  employee  of 
the  Board  any  of  his  or  her  duties  or 
functions  under  this  part. 

(3)  The  Administrative  Governor  may 
refer  to  the  Board  of  Governors  for 
determination  or  decision  any 
complaint  of  discrimination  that  the 
Administrative  Governor  would 
otherwise  decide  pursuant  to 

§§  268.206,  268.209,  268.305(i)  and 
268.709  of  this  part,  settlements 
pursuant  to  §  268.305(f)  of  this  part  and 
determinations  regarding  attorney  fees 
pursuant  to  §  268.501(e)  of  this  part,  and 
may  make  changes  in  programs  and 
procedures  designed  to  eliminate 
discriminatory  practices  or  to  improve 
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the  Board's  programs  under  this  part, 
and  may  make  any  recommendation  for 
remedial  or  disciplinary  action  with 
respect  to  managerial  or  supervisory 
employees  who  have  failed  in  their 
responsibilities,  or  employees  who  have 
been  found  to  have  engaged  in 
discriminatory  practices,  or  with  regard 
to  any  other  matter  which  the 
Administrative  Governor  believes  merits 
the  attention  of  the  Board  of  Governors. 

(b)  Staff  Director  for  Management. 
The  Staff  Director  for  Management  shall 
perform  the  following  functions  under 
this  part: 

(1)  When  so  authorized  by  the 
Administrative  Governor,  the  Staff 
Director  for  Management  shall  make  any 
determinations  on  complaints  of 
discrimination  that  would  otherwise  be 
made  by  the  Administrative  Governor 
under  §§  268.206,  268.209,  268.305(1) 
and  268.709  of  this  part,  settlement 
pursuant  to  §  268.305(f)  of  this  part  and 
determinations  regarding  attorney  fees 
pursuant  to  §  268.501(e)  of  this  part.  The 
Staff  Director  for  Management  shall 
order  such  corrective  measures, 
including  such  remedial  actions  as  may 
be  required  by  subpart  E  of  this  part  as 
he  or  she  may  consider  necessary,  and 
including  the  recommendation  for  such 
disciplinary  action  as  is  warranted  by 
the  circumstances  when  an  employee  is 
found  to  have  engaged  in  a 
discriminatory  practice. 

(2)  The  Staff  Director  for  Management 
shall  review  the  record  on  any 
complaint  under  this  part  before  a 
determination  is  made  by  the  Board  of 
Governors  or  the  Administrative 
Governor  on  the  complaint  and  make 
such  recommendations  as  to  the 
determination  as  he  or  she  considers 
desirable,  including  any 
recommendation  for  such  disciplinary 
action  as  is  warranted  by  the 
circumstances  when  an  employee  is 
found  to  have  engaged  in  a 
discriminatory  practice. 

(3)  When  authorized  by  the 
Administrative  Governor,  the  Staff 
Director  for  Management  may  make 
changes  in  programs  and  procedures 
designed  to  eliminate  discriminatory 
practices  and  improve  the  Board's 
program  for  equal  employment 
opportunity. 

(c)  EEO  Programs  Director.  The  EEO 
Programs  Director  is  appointed  by  the 
Board  of  Governors  and  shall  perform 
the  following  functions  under  this  part: 

(1)  Administer  the  Board's  equal 
emplo^TTient  opportunity  program  and 
advise  the  Board,  the  Administrative 
Governor  and  the  Staff  Director  for 
Management  with  respect  to  the 
preparation  of  equal  employment 
opportunity  plans,  goals,  objectives. 


procedures,  regulations,  reports,  and 
other  matters  pertaining  to  the  Board's 
program  established  under  §268.202  of 
this  part; 

(2)  Advise  and  consult  with  the 
Chairman  of  the  Board  of  Governors, 
when  necessary-,  on  any  matter 
pertaining  to  the  Board's  equal 
employment  opportunity  program  and 
its  administration; 

(3)  Evaluate  from  time  to  time  the 
sufficiency  of  the  Board's  total  program 
for  equal  employment  opportunity  and 
report  to  the  Board  of  Governors,  the 
Administrative  Governor  and  the  Staff 
Director  for  Management,  with 
recommendations  as  to  any 
improvement  or  correction  needed, 
including  remedial  or  disciplinary 
action  with  respect  to  managerial, 
supervisory  or  other  employees  who 
have  failed  in  their  responsibilities; 

(4)  Recommend  to  the  Staff  Director 
for  Management  and  the  Administrative 
Governor  changes  in  programs  and 
procedures  designed  to  eliminate 
discriminatory  practices  and  improve 
the  Board's  program  for  equal 
emplo^Tnent  opportunity; 

(5)  Appoint  a  Federal  Women's 
Program  Manager,  a  Hispanic  Program 
Coordinator,  a  Disabled  Persons 
Program  Coordinator,  and  such  EEO 
Counselor(s)  as  may  be  necessary  to 
assist  the  EEO  Programs  Director  in 
carr^'ing  out  the  functions  described  in 
this  part.  The  EEO  Programs  Director 
shall  ensure  such  managers, 
coordinators  and  counselor(s)  shall 
receive  full  and  proper  training  to 
implement  their  duties  and 
responsibilities  under  this  part; 

(6)  PubUcize  to  Board  employees  and 
applicants  for  employment  and  post  at 
ail  times  on  official  Board  bulletin 
boards: 

(i)  The  names,  business  telephone 
numbers,  business  addresses  and  the 
equal  employment  opportunity 
responsibilities  of  the  Staff  Director  for 
Management,  the  EEO  Programs 
Ehrector,  the  Federal  Women's  Program 
Manager,  the  Hispanic  Program 
Coordinator,  and  the  Disabled  Persons 
Program  Coordinator; 

(ii)  The  names,  business  telephone 
numbers,  business  addresses  of  EEO 
Counselors,  the  segments  of  the  Board 
for  which  they  are  responsible,  the 
availability  of  EEO  Counselors  to 
counsel  an  employee  or  applicant  for 
employment  who  believes  that  he  or  she 
has  been  discriminated  against  because 
or  race,  color,  religion,  sex,  national 
origin,  age,  or  physical  or  mental 
disability,  and  the  requirement  that  an 
employee  or  applicant  for  employment 
must  consult  an  EEO  Counselor  as 


provided  by  §§  268.204  and  268.305(a) 
of  this  part;  and 

(iii)  The  time  limits  for  contacting 
EEO  Counselors; 

(7)  Provide  to  each  employee  annually 
(and  the  Division  of  Human  Resource 
Management  shall  provide  to  each 
applicant  for  employment)  a  copy  of  a 
notice  summarizing  the  general 
purposes  of  this  part  and  specifying 
where  copies  of  this  part  can  be 
obtained.  The  EEO  Programs  Director 
shall  ensure  that  copies  of  the  summary 
of  this  part  are  posted  in  permanent 
locations  in  all  Board  facilities.  The  EEO 
Programs  Director  shall,  on  the  request 
of  any  employee  or  applicant  for 
employment  provide  that  employee  or 
applicant  for  employment  with  a  copy 
of  this  part; 

(8)  Provide  for  counseling  of 
aggrieved  individuals  and  for  the  receipt 
and  processing  of  individual  and  class 
complaints  of  discrimination; 

(9)  Provide  for  the  receipt  and 
investigation  of  individual  complaints 
of  discrimination,  subject  to  §§  268.204 
through  268.209  of  this  part,  and 
provide  for  the  acceptance  and 
processing  and/or  dismissal  of  class 
action  complaints  in  accordance  with 
§268.305  of  this  part; 

(10)  Act  as  the  Board's  designee  under 
§  268.305(c)  of  this  part; 

(11)  Appoint  any  investigators  as 
necessary  to  administer  this  part.  The 
EEO  Programs  Director  is  auUiorized  to 
request  the  loan  or  assigrunent  of  any 
investigators  or  administrative  judges 
from  any  agency  as  necessary  to 
administer  this  part.  The  EEO  Programs 
Director  shall  obtain  the  concurrence  of 
the  Staff  Director  for  Management  for  all 
appointments  of  and  reimbursements  to 
investigators,  whether  from  the  private 
sector  or  otherwise,  which  exceeds  the 
EEO  Programs  Director's  procurement 
authority; 

(12)  Assure  that  individual 
complaints  are  fairly  and  thoroughly 
investigated  and  that  final  decisions  of 
the  Board  are  issued  in  a  timely  manner 
in  accordance  "with  this  part; 

(13)  Dismiss  a  complaint,  or  a  portion 
of  a  complaint,  pursuant  to  §§  268.206 
and  268.305(c)  of  this  part; 

(14)  Suspend  the  complaint  process 
when  appropriate  for  any  matter  that  is 
before  the  Merit  Systems  Protection 
Board  for  a  determination;  and 

(15)  Make  recommendations  based 
upon  investigative  reports,  hearings  and 
EEOC  decisions  which  require  the 
Board's  final  decision  pursuant  to 
§268.209  of  this  part. 

(d)  EEO  Counselors.  The  EEO 
Counselor(s)  are  appointed  by  the  EEO 
Programs  Director.  EEO  Counselors 
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shall  carry  out  the  functions  set  forth  in 
§268.204  of  this  part. 

(e)  Federal  Women 's  Program 
Manager.  The  EEO  Programs  Director 
shall  appoint  a  Federal  Women's 
Program  Manager.  The  Federal  Women's 
Program  Manager  shall  perform  the 
following  functions:  Advise  the  Board  of 
Governors,  the  Administrative 
Governor,  the  Staff  Director  for 
Management  and  the  EEO  Programs 
Director  on  matters  affecting,  and 
administer  the  Board's  program  with 
respect  to,  the  employment  and 
advancement  of  women. 

(f)  Hispanic  Program  Coordinator. 
The  EEO  Programs  Director  shall 
appoint  a  Hispanic  Program 
Coordinator.  The  Hispanic  Program 
Coordinator  shall  perform  the  following 
functions:  Advise  ihe  Board  of 
Governors,  the  Administrative 
Governor,  the  Staff  Director  for 
Management  and  the  EEO  Programs 
Director  on  matters  affecting,  and 
administer  the  Board's  program  with 
respect  to,  the  employment  and 
advancement  of  Hispanics. 

(g)  Disabled  Persons  Program 
Coordinator.  The  EEO  Programs 
Director  shall  appoint  a  Disabled 
Persons  Program  Coordinator.  The 
Disabled  Persons  Program  Coordinator 
shall  perform  the  following  functions: 
Advise  the  Board  of  Governors,  the 
Administrative  Governor,  the  Staff 
Director  for  Management  and  the  EEO 
Programs  Director  on  matters  affecting, 
and  administer  the  Board's  program 
with  respect  to,  the  employment  and 
advancement  of  individuals  with  a 
disability. 

Subpart  B — Board  Program  to  Promote 
Equal  Opportunity 

§  268.201    General  policy  for  equal 
opportunity. 

(a)  It  is  the  policy  of  the  Board  to 
provide  equal  opportunity  in 
emplojTnent  for  all  persons,  to  prohibit 
discrimination  in  emplo>Tnent  because 
of  race,  color,  religion,  sex,  national 
origin,  age  or  disability,  and  to  promote 
the  full  realization  of  equal  opportunity 
in  employment  through  a  continuing 
affirmative  program. 

(b)  It  is  also  the  policy  of  the  Board 
to  insure  equal  opportunity  for 
individuals  with  a  disability  in  Board 
programs  and  activities  consistent  with 
section  504  of  the  Rehabilitation  Act  (29 
U.S.C.  7941  and  to  provide  equal 
opportunity  for  all  persons  in 
accordance  with  the  Immigration 
Reform  and  Control  Act  of  1986.  as 
amended  (8  U.S.C.  1324a). 

(c)  No  person  shall  be  subject  to 
retaliation  for  opposing  any  practice 


prohibited  by  this  part,  or  for 
participating  in  any  stage  of 
administrative  or  judicial  proceedings 
under  this  part.  The  practices  prohibited 
by  this  part  include  those  made 
unlawful  by  Title  VII,  the  ADEA,  the 
Equal  Pay  Act  (29  U.S.C.  206(d))  and  the 
Rehabilitation  Act  (29  U.S.C.  791). 

§  268.202    Board  program  for  equal 
employment  opportunity. 

(a)  The  Board,  on  the  basis  of  a 
person's  race,  color,  religion,  se.\  or 
national  origin,  shall  not: 

(1)  Fail  or  refuse  to  hire  or  discharge 
any  person,  or  otherwise  discriminate 
against  any  person  with  respect  to  his  or 
her  co-;ppnsation.  terms,  conditions  or 
privileges  of  employment;  or 

(2)  Limit,  segregate,  or  classify  its 
employees  or  applicants  for 
emplo>Tnent  in  any  way  which  would 
deprive  or  tend  to  deprive  any  person  of 
employmtnt  opportunities  or  otherwise 
adversely  affect  the  person's  status  as  an 
emplovee. 

{b)(l)  The  Board,  on  the  basis  of  a 
person's  age,  shall  not: 

(i)  Fail  or  refuse  to  hire  or  discharge 
any  person  or  otherwise  discriminate 
against  any  person  with  respect  to  his  or 
her  compensation,  terms,  conditions  or 
privileges  of  employment; 

(ii)  Limit,  segregate  or  classify  its 
employees  or  applicants  for 
emplo\-ment  in  any  way  which  would 
deprive  or  tend  to  deprive  any  person  of 
emplo\Tnent  opportunities  or  otherwise 
adversely  affect  the  person's  status  as  an 
employee  or  applicant  for  employment; 

(iii)  Reduce  the  wage  rate  of  any 
employee  in  order  to  comply  with 
paragraph  (b)  of  this  section; 

(iv)  Discriminate  against  any 
employee  or  applicant  for  employment 
because  such  employee  or  applicant  for 
employment  has  opposed  any  practice 
forbidden  under  paragraph  (b)  of  this 
section,  or  because  such  employee  or 
applicant  for  employment  has  made  a 
charge,  testified,  assisted  or  participated 
in  any  manner  in  any  investigation, 
proceedinr,  or  litigation  involving 
paragraph  [b]  of  this  section  or  the 
ADEA;  or 

(v)  Print  or  publish,  or  cause  to  be 
printed  or  published,  any  notice  or 
advertisement  relating  to  employment 
by  the  Board  indicating  any  preference, 
limitation,  specification  or 
discrimination. 

(2)  An  aggrieved  person  filing  a 
complaint  of  discrimination  on  the  basis 
of  age  under  this  subpart  B  or  §  268.305 
of  this  part  must  have  been  at  least  40 
years  of  age  at  the  time  the  alleged 
discrimination  occurred. 

(c)  The  Board  shall  not  discriminate 
among  employees  on  the  basis  of  sex  by 


paying  wages  to  employees  at  a  rale  less 
than  the  rate  at  which  it  pays  wages  to 
employees  of  the  opposite  sex  for  equal 
work  on  jobs  the  performance  of  which 
require  equal  skill,  effort  and 
responsibility,  and  which  are  performed 
under  similar  conditions,  except  where 
such  payment  is  made  pursuant  to: 

(1)  A  seniority  system; 

(2)  A  merit  system; 

(3)  A  system  which  measures  earnings 
by  quantity  or  quality  or  production;  or 

(4)  A  differential  based  on  any  factor 
other  than  sex  or  otherwise  not 
prohibited  by  this  part. 

(d)  The  Board  shall  not  discriminate 
against  qualif.ed  individuals  with  a 
disability  who  are  physically  or 
mentally  discblcd.  The  Board's  program 
regarding  individuals  with  a  disability 
in  employment  is  fully  described  in 
§268.303  of  this  part. 

(e)  The  Board  has  established, 
maintains  and  carries  out  a  continuing 
affirmative  program  designed  to 
promote  equal  opportunity  and  to 
identify  and  eliminate  discriminatory 
practices  and  policies.  In  support  of  its 
program,  the  Board: 

(1)  Provides  sufficient  resources  to 
administer  its  equal  opportunity 
program  to  ensure  efficient  and 
successful  operation; 

(2)  Provides  for  the  prompt,  fair  and 
impartial  processing  of  complaints  in 
accordance  with  this  part,  and 
consistent  with  guidance  proffered  by 
the  Commission; 

(3)  Conducts  a  continuing  campaign 
to  eradicate  every  form  of  prejudice  or 
discrimination  from  the  Board's 
personnel  policies,  practices  and 
working  conditions: 

(4)  Communicates  the  Board's  equal 
employTnent  opportunity  policy  and 
program,  and  its  employment  needs  to 
all  sources  of  job  candidates  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical  or 
mental  disability,  and  solicits  their 
recruitment  assistance  on  a  continuing 
basis; 

(5)  Reviews,  evaluates  and  controls 
managerial  and  supervisory- 
performance  in  such  a  manner  as  to 
insure  a  continuing  affirmative 
application  and  vigorous  enforcement  of 
the  policy  of  equal  employment 
opportunity,  and  provides  orientation, 
training  and  advice  to  managers  and 
supervisors  to  assure  their 
understanding  and  implementation  of 
the  Board's  equal  employment 
opportunity  policy  and  program; 

(6)  Takes  appropriate  disciplinary 
action  against  employees  who  engage  in 
discriminatory  practices; 

(7)  Makes  reasonable  accommodation 
to  the  religious  needs  of  employees  and 
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applicants  for  employnient  when  those 
accommodations  can  be  made  without 
undue  hardship  on  the  operations  of  the 
Board; 

(8)  Makes  reasonable  accommodation 
to  the  known  physical  or  mental 
limitations  of  qualified  applicants  and 
employees  with  disabilities  unless  the 
accommodation  would  impose  an 
undue  hardship  on  the  operations  of  the 
Board; 

(9)  Reassigns,  in  accordance  with 
§  268.303(f)  of  this  part, 
nonprobationary  employees  who 
develop  physical  or  mental  limitations 
that  prevent  them  from  performing  the 
essential  functions  of  their  positions 
even  with  reasonable  accommodation; 

(10)  Provides  recognition  to 
employees,  supervisors,  managers  and 
units  demonstrating  superior 
accomplishment  in  equal  employment 
opportunity; 

(11)  Has  established  a  system  for 
periodically  evaluating  the  effectiveness 
of  the  Board's  overall  equal  employment 
opportunity  effort; 

(12)  Provides  the  maximum  feasible 
opportunity  to  employees  to  enhance 
their  skills  through  on-the-job  training, 
work-study  programs  and  other  training 
measures  so  that  they  may  perform  at 
their  highest  potential  and  advance  in 
accordance  with  their  abilities; 

(13)  Informs  its  employees  and 
applicants  for  employment  of  the 
Board's  affirmative  equal  opportunity 
policy  and  program,  and  enlists  the 
cooperation  of  Board  employees  and 
other  proper  persons;  and 

(14)  Participates  at  the  community 
level  with  other  employers,  with 
schools  and  universities  and  with  other 
public  and  private  groups  in  cooperative 
action  to  improve  employment 
opportunities  and  community 
conditions  that  affect  employability. 

(f)  In  order  to  implement  its  program, 
the  Board: 

(1)  Develops  the  plans,  procedures 
and  regulations  necessary  to  carry  out 
its  program; 

(2)  Appraises  its  human  resources 
management  operations  at  regular 
intervals  to  assure  their  conformity  with 
the  Board's  program  and  this  part, 
consistent  with  guidance  proffered  by 
the  Commission; 

(3)  Assigns  equed  employment 
opportunity  responsibilities  as 
appropriate  to  the  Administrative 
Governor  and  the  Staff  Director  for 
Management,  and  designates  en  EEO 
Programs  Director,  EEO  Coimselors,  a 
Federal  Women's  Program  Manager,  a 
Hispanic  Program  Coordinator  and  a 
Disabled  Persons  Program  Coordinator, 
and  clerical  and  administrative  support, 


to  carry  out  the  functions  of  this  part  In 
all  divisions  and  offices  at  the  Board; 

(4)  Makes  written  materials  available 
to  all  employees  and  applicants  for 
employment  informing  them  of  the 
variety  of  equal  employment 
opportunity  programs,  and 
administrative  and  judicial  remedial 
procedures  available  to  them,  and 
prominently  posts  such  written 
materials  in  its  human  resource 
management  and  EEO  offices,  and 
throughout  the  workplace; 

(5)  Ensures  that  full  cooperation  is 
pirovided  by  all  Board  employees  to  EEO 
Counselors,  Board  equal  employment 
oppwrtunity  personnel  and  to 
investigators  in  the  processing  and 
resolution  of  pre-complaint  matters  and 
complaints  filed  with  the  Board,  and 
that  cooperation  is  provided  to  the 
Commission  in  connection  with  review 
of  Board  decisions,  including  granting 
the  Commission  routine  access  to 
relevant  records  of  the  Board  as 
appropriate  and  consistent  with 
applicable  law,  regulations  and  policies 
erf  the  Bo€ird;  and 

(6)  Publicizes  to  all  employees  and 
posts  at  all  times  the  names,  business 
telephone  numbers  and  business 
addresses  of  the  EEO  Counselors,  a 
notice  of  the  time  limits  and  necessity 
of  contacting  an  EEO  Counselor  before 
filing  a  complaint,  and  the  telephone 
numbers  and  addresses  of  the  Staff 
Director  for  Management.  EEO  Programs 
Director,  Federal  Women's  Program 
Manager,  Hispanic  Program  Coordinator 
and  Disabled  Persons  Program 
Coordinator. 

§  288.203    Complaints  of  discrimfnatron 
covered  under  this  part. 

I  (a)  Individual  and  class  complaints  of 
employment  discrimination  and 
retaliation  prohibited  by  §  268.2021a) 
(discrimination  on  the  basis  of  race, 
color,  religion,  sex  and  national  origin), 
§  268.202(b)  (discrimination  on  the  basis 
of  age  when  the  aggrieved  person  is  at 
least  40  years  of  age).  §  268.303(a) 
(discrimination  on  the  basis  of  a 
disability),  or  §  268.202(c)  (sex-based 
wage  discrimination)  of  this  part  shall 
be  processed  in  accordance  with  this 
part.  Complaints  alleging  retaliation 
prohibited  under  this  part  are 
considered  to  be  complaints  of 
discrimination  for  purposes  of  this  part. 

(b)  Except  as  set  forth  in  §  263.304 
and  in  subpart  G  of  this  part,  this  part 
applies  to  ail  Board  employees  and 
applicants  for  employment  at  the  Board, 
and  to  all  Board  persoonel  px>licies  or 
practices  affecting  Board  employees  or 
applicants  for  employment  at  the  Board. 


$268,204    Prt-cocnptaint  processing. 

(a)  Aggrieved  persons  who  believe 
they  have  been  discriminated  against  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  age  or  disability  must 
consult  an  ETEO  Counselor  prior  to  filing 
a  complaint  in  order  to  try  to  infonnally 
resolve  the  matter. 

(1)  An  aggrieved  person  must  initiate 
contact  with  an  EEO  Counselor  within 
45  days  of  the  date  of  the  matter  alleged 
to  be  discriminatory  or,  in  the  case  of  a 
personnel  action,  within  45  days  of  the 
date  that  the  action  was  ccunmunicated 
to  the  aggrieved  person. 

(2)  The  Board  shall  extend  the  45-day 
time  limit  in  paragraph  (a)(1)  of  this 
section  when  the  individual  shows  that 
he  or  she  was  not  notified  of  tlko  time 
limits  and  was  not  otherwise  aware  of 
them,  that  he  or  she  did  not  know  and 
reasonably  should  not  have  known  that 
the  discrimiiiatory  matter  or  personnel 
action  occurred,  that  despite  due 
diligence  he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  contacting  an  EEO  Counsels 
within  the  time  limits,  or  for  other 
reasons  considered  sufficient  by  the 
Board. 

(b)  At  the  initial  counseling  session. 
EEO  Counselors  must  advise 
individuals  in  writing  of  their  tights  and 
responsibilities,  including  the  right  to 
request  a  hearing  after  the  investigation 
by  the  Board,  the  right  to  file  a  notice 

of  intent  to  sue  pursuant  to  §26S.301(a) 
of  this  part  and  to  file  a  lawsuit  alleging 
a  violation  of  the  ADEA  instead  of  an 
administrative  complaint  of  age 
discrimination  under  this  part,  the  duty 
to  mitigate  damages,  administrative  and 
court  time  frames,  and  that  only  the 
matter(s)  raised  in  pre-complaint 
counseling  (or  issues  hke  or  related  to 
issues  raised  in  pre-complaint 
counseling)  may  be  alleged  in  a 
subsequent  complaint  filed  with  the 
Board.  EEO  Counselors  m\ist  advise 
individuals  of  their  duty  to  keep  the 
Board  irvformed  of  their  current  address, 
to  serve  copies  of  requests  for  review  by 
the  Commission  on  the  Board,  and  to 
keep  the  Commission  informed  of  their 
current  address  in  connection  with  any 
review  of  a  Board  action.  The  notice 
required  by  paragraphs  (d)  and  |e)  of 
this  section  shall  include  a  notice  of  the 
right  to  file  a  class  complaint  If  the 
aggrieved  person  informs  an  EEO 
Counselor  that  he  or  she  wishes  to  file 
a  class  complaint,  the  EEO  Counselor 
shall  explain  the  class  complaint 
procedures  and  the  responsibilities  of 
the  agent  of  the  class. 

(c)  EEO  Counselors  shall  conduct 
counseling  activities  in  accordance  with 
instructions  promulgated  by  the  EEO 
Programs  Ehrector,  which  shall  be 
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consistent  with  the  counseling 
guidelines  contained  in  the 
Commission's  "EEO  Management 
Directives  For  29  CFR  prut  1614".  Whon 
advised  that  a  complaint  has  been  filed 
by  an  aggrieved  person,  the  EEO 
Counselor  shall  submit  a  UTitten  report 
within  15  calendar  days  to  the  EEO 
Programs  Director  and  to  the  aggrieved 
person  concerning  the  issues  discussed 
and  actions  taken  during  counseling. 

(d)  Unless  the  aggrieved  person  agrees 
to  a  longer  counseling  period  under 
paragraph  (e)  of  this  section,  the  EEO 
Counselor  shall  conduct  the  final 
interview  with  the  aggrieved  person 
within  30  days  of  the  date  the  aggrieved 
person  brought  the  matter  to  the  EEO 
Counselor's  attention.  If  the  matter  has 
not  been  resolved,  the  aggrieved  person 
shall  be  informed  in  WTiting  by  the  EEO 
Counselor,  not  later  than  the  30th  day 
after  contacting  the  EEO  Counselor,  of 
the  right  to  file  a  discrimination 
complaint  with  the  Board.  This  notice 
shall  inform  the  complainant  of  the 
right  to  file  a  discrimination  complaint 
v«thin  15  calendar  days  of  receipt  of  the 
notice,  of  the  appropriate  official  with 
whom  to  file  a  complaint  and  of  the 
complainant's  duty  to  assure  that  the 
EEO  Programs  Director  is  informed 
immediately  if  the  complainant  retains 
counsel  or  a  representative. 

(e)  Prior  to  the  end  of  the  30-day 
period,  the  aggrieved  person  may  agree 
in  writing  with  the  Board  to  postpone 
the  final  interview  and  extend  the 
counseling  period  for  an  additional 
period  of  no  more  than  60  days.  If  the 
matter  has  not  been  resolved  before  the 
conclusion  of  the  agreed  extension,  the 
notice  described  in  paragraph  (d)  of  this 
section  shall  be  issued. 

(fl  In  the  event  the  aggrieved  person 
believes  that  he/she  has  been 
discriminated  against  and  agrees  to 
participate  in  an  established  Board 
alternative  dispute  resolution 
procedure,  the  pre-complaint  processing 
period  of  this  section  will  be  90  days. 
If  the  matter  has  not  been  resolved 
before  the  90th  day,  the  notice  described 
in  paragraph  (d)  of  this  section  shall 
then  be  issued. 

(g)  The  EEO  Counselor  shall  not 
attempt  in  any  way  to  restrain  the 
aggrieved  person  from  fiUng  a 
complaint.  The  EEO  Counselor  shall  not 
reveal  the  identity  of  an  aggrieved 
person  who  consulted  the  EEO 
Counselor,  except  when  authorized  to 
do  so  by  the  aggrieved  person,  or  until 
the  Boeutl  has  received  a  discrimination 
complaint  under  this  part  from  that 
person  involving  the  same  matter. 


§  268.205    Individual  complaints. 

(a)  A  complaint  alleging  that  the 
Board  discriminated  against  the 
complainant  must  be  filed  with  the 
Board. 

(b)  A  complaint  must  be  filed  within 
15  calendar  days  of  receipt  of  the  notice 
required  by  §§  268.204  (d),  (e)  or  (fl  of 
this  part. 

(c)  A  complaint  must  contain  a  signed 
statement  from  the  person  claiming  to 
be  aggrieved  or  that  person's  attorney. 
This  statement  m.ust  be  sufficiently 
precise  to  identify  the  aggrieved  person 
and  to  describe  generally  the  action(s)  or 
practice(s)  that  form  the  basis  of  the 
complaint.  The  complaint  must  also 
contain  a  telephone  number  and  address 
where  the  complainant  or  the 
complainant's  representative  can  be 
contacted. 

(d)  The  EEO  Programs  Director  shall 
acknowledge  receipt  of  a  complaint  in 
writing  and  inform  the  complainant  of 
the  date  on  which  the  complaint  was 
filed.  Such  acknowledgement  shall  also 
advise  the  complainant  that: 

(1)  The  complainant  has  the  right  to 
file  a  request  for  review  with  the 
Commission  with  regard  to  the  Board's 
final  decision  or  dismissal  of  all  or  a 
portion  of  a  complaint;  and 

(2)  The  Board  is  required  to  conduct 
a  complete  and  fair  investigation  of  the 
complaint  within  180  days  of  the  fifing 
of  the  complaint  unless  the  parties  agree 
in  writing  to  extend  the  period. 

§  268.206    Dismissals  of  complaints. 

(a)  The  Board  shall  dismiss  a 
complaint  or  a  portion  of  a  complaint: 

(1)  That  fails  to  state  a  claim  under 
§§268.203  and  268.205(c)  of  this  part, 
or  states  the  same  claim  that  is  pending 
before  or  has  been  decided  by  the  Board 
or  the  Commission; 

(2)  That  fails  to  comply  with  the 
applicable  time  limits  contained  in 
§§268.204,  268.205(b)  and  268.305(b)  of 
this  part,  unless  the  Board  extends  the 
time  limits  in  accordance  with 

§  268.604(c)  of  this  part,  or  that  raises  a 
matter  that  has  not  beea  brought  to  the 
attention  of  an  EEO  Counselor  and  is 
not  like  or  related  to  a  matter  that  has 
been  brought  to  the  attention  of  an  EEO 
Counselor; 

(3)  That  is  the  basis  of  a  pending  civil 
action  in  a  United  States  District  Court 
in  which  the  complainant  is  a  party, 
provided  that  at  least  180  days  have 
passed  since  the  filing  of  the 
administrative  complaint,  or  that  was 
the  basis  of  a  civil  action  decided  by  a 
United  States  District  Court  in  which 
the  complaineint  was  a  party; 

(4)  That  is  moot  or  alleges  that  a 
proposal  to  take  a  personnel  action,  or 


other  preliminary  step  to  taking  a 
personnel  action,  is  discriminatory; 

(5)  Where  the  complainant  cannot  be 
located,  provided  that  reasonable  efforts 
have  been  made  to  locate  the 
complainant  and  the  complainant  has 
not  responded  within  15  calendar  days 
to  a  notice  of  proposed  dismissal  sent  to 
his  or  her  last  known  address; 

(6)  Where  the  Board  has  provided  the 
complainant  with  a  written  request  to 
provide  relevant  information  or 
otherwise  proceed  with  the  complaint, 
and  the  complainant  has  failed  to 
respond  to  the  request  within  15 
calendar  days  of  its  receipt  or  the 
complainant's  response  does  not 
address  the  Board's  request,  provided 
that  the  request  included  a  notice  of  the 
proposed  dismissal.  Instead  of 
dismissing  for  failure  to  cooperate,  the 
complaint  may  be  adjudicated  if 
sufficient  information  for  that  purpose 
is  available;  or 

(7)  If,  prior  to  the  issuance  of  the 
notice  required  by  §  268.207(f)  of  this 
part,  the  complainant  refuses  within  30 
days  of  receipt  of  an  offer  of  settlement 
to  accept  the  Board's  offer  of  full  relief 
containing  a  certification  from  the 
Board's  Staff  Director  for  Management, 
the  General  Counsel  or  a  designee 
reporting  directly  to  the  Staff  Director 
for  Management  or  General  Counsel 
(after  consulting  with  the  EEO  Programs 
Director)  that  the  offer  constitutes  full 
relief,  provided  that  the  offer  gave 
notice  that  failure  to  accept  would  result 
in  dismissal  of  the  complaint.  An  offer 
of  full  relief  under  this  paragraph  (a)(7) 
is  the  appropriate  relief  in  §  268.501  of 
this  part. 

(b)  The  Board  shall  inform  the 
complainant  of  the  right  to  file  a  request 
for  review  with  the  Commission  with 
regard  to  the  dismissal  of  the  individual 
complaint  pursuant  to  §  268.401  of  this 
part,  or  to  file  a  civil  action.  A  copy  of 
EEOC  Form  573,  notice  of  Appeal/ 
Petition,  shall  be  attached  to  the  Board's 
decision  to  dismiss  an  individual 
complaint  under  this  section. 

§  268.207    Investigation  of  complaints. 

(a)  The  investigation  of  individual 
complaints  shall  be  conducted  by  an 
investigator  appointed  by  the  EEO 
Programs  Director. 

(b)  Consistent  with  guidance  proffered 
by  the  Commission,  the  Board,  through 
the  EEO  Programs  Director,  shall 
develop  a  complete  and  impartial 
factual  record  upon  which  to  make 
findings  on  the  matters  raised  by  the 
written  complaint.  The  investigator  may 
use  an  exchange  of  letters  or 
memoranda,  interrogatories, 
investigations,  fact-finding  conferences 
or  any  other  fact-finding  methods  that 
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efficieoUy  simI  tkoroughly  address  the 
matten  at  issue.  The  EEO  Programs 
IMrector  may  incorporate  alterative 
disfAite  resolution  techniques  into  the 
Investigation  in  order  to  promote  eariy 
resohition  of  complaints. 

(c>  The  proce<hires  in  paragraphs 
(cKl)  through  (4)  of  this  section  apply 
to  the  investigation  of  complaints: 

(1)  The  complainant,  the  Board  and 
any  employee  of  the  Board  shall 
produce  such  documentary  and 
testimonial  evidence  as  the  investigator 
deems  necessary,  consistent  with 
applicable  laws,  regulations  and 
policies  of  the  Board. 

(2)  The  investigator  may  administer 
oaths.  Statements  of  witnesses  shall  be 
made  under  oath  or  affirmation  or. 
alteratively,  by  written  statement  under 
penalty  of  perjury. 

(3)  When  the  complainant,  or  the 
Board  or  its  employees,  fail  without 
good  cause  shown  to  respond  fully  and 
in  timely  ^hion  to  requests  for 
docimients,  records,  comparative  data, 
statistics,  affidavits  or  the  attendance  of 
witness(es),  the  investigator  may  note  in 
the  investigative  record  that  the  Board 
when  rendering  a  final  decision  should, 
or  the  Commission  on  review  may,  in 
appropriate  circumstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  imfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  estabUshed  in  favor  of  the 
opposing  party; 

(iii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
requested  information  or  witness; 

fiv)  Issue  a  decision  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as  it 
deems  appropriate. 

(4)  If  aocumentary  or  testiracnial 
evidence  is  needed  by  the  investigator, 
and  such  documentary  evidence  is 
known  to  be  contained  in  the  files  of 
another  federal  agency,  or  the  testimony 
of  an  employee  cf  another  federal 
agoncy  is  needed,  the  EEO  Programs 
Director  shall,  if  necos5a.'7,  contact  the 
Commission  for  assistance  in  obtaining 
such  documentary  or  testimonial 
evidence. 

(d)  The  investigation  sh^li  be 
conducted  by  an  investigator  with 
appropriate  security  clearances. 

(e)  The  Board  shall  complete  its 
investigation  within  180  days  of  the 
date  of  the  filing  of  an  individual 
complaint  or  within  the  time  period 
contained  in  the  determination  of  the 
Commission  on  review  of  a  dismissal 


pursuant  to  $  268.206  of  thi«  part.  By 
written  agreement  withia  those  time 
periods,  the  cranplainant  aixS  the  Board 
may  voluntarily  extend  the  time  period 
for  not  more  than  an  additional  90  days. 
Tha  Board  may  unilaterally  extend  the 
time  period  or  any  period  of  extension     - 
for  not  more  than  30  days  where  it  must 
sanitize  a  complaint  file  that  may 
contain  confidential  information  of  the 
Board  under  12  CFR  part  261,  or  other 
privileged  information  of  the  Board, 
provided  the  Board  notifies  the 
complainant  of  the  extension. 

(0  Within  180  days  fi-om  the  filing  of 
the  complaint,  within  the  time  period 
contained  in  a  determination  of  the 
Commission's  Office  of  Federal 
Operations  on  review  of  a  dismissal,  or 
within  any  period  of  extension  provided 
for  In  paragraph  (e)  of  this  section,  the 
Board  shall  notify  the  complainant  that 
the  investigation  has  been  completed, 
shall  provide  the  complainant  with  a 
copy  of  the  investigative  file,  and  shall 
notify  the  complainant  that,  wdthin  30 
days  of  the  receipt  of  the  investigative 
file,  the  complainant  has  the  right  to 
request  a  hearing  before  an 
adniinistrative  judge  from  the 
Commission  or  may  receive  an 
immediate  final  decision  pursuant  to 
§  268.209  of  this  part  from  the  Board.  In 
the  absence  of  the  required  notice,  the 
complainant  may  request  a  hearing 
under  §  268.208  of  this  part  at  any  time 
after  180  days  has  elapsed  from  the 
filing  of  the  complaint. 

§268.208    Hearfngs. 

(a)  Requests.  When  a  complainant 
requests  a  hearing,  the  EEO  Programs 
Director  shall  request  the  Commission 
to  appoint  an  administrative  judge  to 
conduct  a  hearing  in  accordance  with 
this  section.  Any  hearing  will  be 
conducted  by  an  administrative  judge  or 
hearing  examiner  with  appropriate 
security  clearances.  Where  the 
administrative  judge  determines  Lhat  the 
complainant  is  raising  or  intends  to 
pursue  issues  hke  or  related  to  those 
raised  in  the  complaint,  but  which  the 
B-arvi  has  not  had  an  oppcrtunitv  to 
adcl.-VEs,  th*'  administrative  j»idj,e  shall 
rtMnrsrid  any  such  issue  ^orcounst>!in^  in 
acccrd.ince  .vith  §  208.20-1  of  this  p  .-rt  or 
for  such  other  processing  as  Miiy  ho 
crd«;n?»t  by  the  adminislrativ?  'udge. 

(b)  Diiccvpry:  Thj  administr  I'ive 
jiidp'i  shall  notify  the  parties  o.  he  right 
to  3':^k  discovery  prior  to  the  li-'.^-i-ig 
and  may  issue?  sucJi  discovery  ordt  r   as 
are  appropriate.  Imless  the  parties  a^-v 
in  ♦'riting  roncprrsing  the  methods  a.id 
scc^e  of  «]iscovery,  the  party  seeking 
distovt^ry  shall  request  authorization 
from  the  administrative  judge  prior  to 
comm«'ncing  discovery.  Both  parties  are 


entitled  to  reasonable  devetopswoC  ot 
evidence  on  matters  relevant  totha 
issues  raised  in  the  comptaint,  but  tika 
administrative  ^udge  may  reasonabljr 
hmit  the  quantity  and  timing  of 
discovery.  Evidence  may  be  developed 
through  interrogatories,  depositions, 
and  requests  for  admissions, 
stipulations  or  production  of 
dociunents.  It  ^all  be  grounds  for 
objection  to  producing  evidence  that  the 
information  sought  by  either  party  is 
irrelevant,  overburdensome.  repetitious, 
privileged,  or  that  production  would  be 
imlawful. 

(c)  Conduct  of  hearing.  The  Board 
shall  provide  for  the  attendance  at  a 
hearing  of  all  Board  employees 
approved  as  witnesses  by  an 
administrative  judge.  Attendance  at 
hearings  will  be  limited  to  persons 
determined  by  the  administrative  judge 
to  have  direct  knowledge  relating  to  the 
complaint.  Hearings  are  part  of  tba 
investigative  process  and  are  thus 
closed  to  the  pubbc  The  administrative 
judge  shall  have  the  power  to  regulate 
the  conduct  of  a  hearing,  limit  the 
number  of  %vitnesses  where  testimony 
vrould  be  repetitious,  and  exclude  any 
person  from  the  hearing  for 
contumacious  conduct  or  misbdiavior 
that  obstructs  the  hearing.  The 
administrative  judge  shall  receive  into 
evidence  information  or  documents 
relevant  to  the  complaint.  Rules  of 
evidence  shall  not  be  applied  strictly, 
but  the  administrative  judge  shall 
exclude  irrelevant  or  repetitious 
evidence.  The  administrative  judge  or 
the  Commission  may  refer  to  ihe 
Disciplinary  Committee  of  the 
appropriate  Bar  Association  any 
attorney  or,  upon  reasonable  notice  and 
an  opportunity  to  be  heard,  suspend  or 
disqualify  from  representing 
complainants  or  agencies  in  hearings 
raising  claims  of  discrimination  any 
representative  who  refuses  to  follow  the 
orders  of  an  administrative  judge,  or 
who  otherwise  engages  in  improper 
conduct.  The  Board  in  such 
circumstances  may  take  whatever  action 
it  deems  appropriate  to  suspend  or 
disqualify  any  such  attorney  or 
n;prssentative  from  appearing  or 
practicing  before  the  Board. 

(d)  Evidentiary  procedures.  The 
procedures  in  paragraphs  (d)  (1)  through 
(.^)  of  this  section  apply  to  hsarings  of 
complaints: 

(I)  The  complainant,  the  Board  and 
any  employee  of  the  Board  shall 
produce  such  documonJary  and 
testimonial  evidence  as  the 
administrative  judge  deems  necessary, 
consistent  with  applicable  laws, 
regulations  and  policies  of  the  Board.  If 
documentary  or  testimonial  evidence  is 
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needed  for  the  hearing,  and  such 
documentary  evidence  is  known  to  be 
contained  in  the  files  of  another  federal 
agency,  or  if  the  testimony  of  an 
employee  of  another  federal  agency  is 
needed,  then  the  administrative  judge 
may  seek  assistance  from  appropriate 
sources  in  obtaining  such  documentary 
or  testimonial  evidence  for  the  hearing. 

(2)  Administrative  judges  are 
authorized  to  administer  oaths. 
Statements  of  witnesses  shall  be  made 
under  oath  or  affirmation  or, 
alternatively,  by  wTitten  statement 
under  penalty  of  perjur>'. 

(3)  When  the  complainant,  or  the 
Board  or  its  employees  fail  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  requests  for 
documents,  records,  comparative  data, 
statistics,  affidavits,  or  the  attendance  of 
witness(es),  the  administrative  judge 
may,  in  appropriate  circumstances: 

(i)  Draw  an  adverse  inference  that  the 
requested  information,  or  the  testimony 
of  the  requested  witness,  would  have 
reflected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information; 

(ii)  Consider  the  matters  to  which  the 
requested  information  or  testimony 
pertains  to  be  established  in  favor  of  the 
opposing  party; 

(iii)  Exclude  other  evidence  offered  by 
the  party  failing  to  produce  the 
reouested  information  or  witness; 

(iv)  Issue  a  finding  fully  or  partially 
in  favor  of  the  opposing  party;  or 

(v)  Take  such  other  actions  as 
appropriate. 

(e)  Findings  and  conclusions  without 
hearing.  (1)  If  a  party  believes  that  some 
or  all  material  facts  are  not  in  genuine 
dispute  and  there  is  no  genuine  issue  as 
to  credibility,  the  party  may,  at  least  15 
calendar  days  prior  to  the  date  of  the 
hearing  or  at  such  earlier  time  as 
required  by  the  administrative  judge, 
file  a  statement  with  the  administrative 
judge  prior  to  the  hearing  setting  forth 
the  fact  or  facts  and  referring  to  the  parts 
of  the  record  relied  on  to  support  the 
statement.  The  statement  must 
demonstrate  that  there  is  no  genuine 
issue  as  to  any  such  material  fact.  The 
party  shall  serve  the  statement  on  the 
opposing  party. 

(2)  The  opposing  party  may  file  an 
opposition  within  15  calendar  days  of 
receipt  of  the  statement  in  paragraph 
(e)(1)  of  this  section.  The  opposition 
may  refer  to  the  record  in  the  case  to 
rebut  the  statement  that  a  fact  is  not  in 
dispute  or  may  file  an  affidavit  stating 
that  the  party  caimot.  for  reasons  stated, 
present  facts  to  oppose  the  request. 
After  considering  the  submissions,  the 
administrative  judge  may  order  that 
discovery  be  permitted  on  the  fact  or 


facts  involved,  limit  the  hearing  to  the 
issues  remaining  in  dispute,  issue 
findings  and  conclusions  without  a 
hearing  or  make  such  other  ruling  as  is 
appropriate. 

(3)  If  the  administrative  judge 
determines  upon  his  or  her  own 
initiative  that  some  or  all  facts  are  not 
in  genuine  dispute,  he  or  she  may,  after 
giving  notice  to  the  parties  and 
providing  them  an  opportimity  to 
respond  in  \\Titing  within  15  calendar 
days,  issue  an  order  limiting  the  scope 
of  the  hearing  or  issue  findings  and 
conclusions  without  holding  a  hearing. 

(f)  Record  of  hearing.  Theliearing 
shall  be  recorded  and  the  Board  shall 
arrange  and  pay  for  verbatim  transcripts. 
All  documents  submitted  to,  and 
accepted  by,  the  administrative  judge  at 
the  hearing  shall  be  made  part  of  the 
record  of  the  hearing.  If  the  Board 
submits  a  document  that  is  accepted,  it 
shall  furnish  a  copy  of  the  document  to 
the  complainant.  If  the  complainant 
submits  a  document  that  is  accepted, 
the  administrative  judge  shall  make  the 
document  available  to  the  Board's 
representative  for  reproduction. 

(g)  Findings  and  conclusions.  Unless 
the  administrative  judge  makes  a 
WTitten  determination  that  good  cause 
exists  for  extending  the  time  for  issuing 
findings  of  fact  and  conclusions  of  law, 
within  180  days  of  a  request  for  a 
hearing  being  received  by  the 
Commission,  an  administrative  judge 
shall  issue  findings  of  fact  and 
conclusions  of  law  on  the  merits  of  the 
complaint,  and  shall  order  appropriate 
relief  where  discrimination  is  found 
with  regard  to  the  matter  that  gave  rise 
to  the  complaint.  The  administrative 
judge  shall  send  copies  of  the  entire 
record,  including  the  transcript,  and  the 
findings  and  conclusions  to  the  parties 
by  certified  mail,  return  receipt 
requested.  Within  60  days  of  receipt  of 
the  findings  and  conclusions,  the  Board 
may  reject  or  modify  the  findings  and 
conclusions  or  the  relief  ordered  by  the 
administrative  judge  and  issue  a  final 
decision  in  accordance  with  §  268.209 
of  this  part.  If  the  Board  does  not, 
within  60  days  of  receipt  of  the  findings 
and  conclusions,  accept,  reject  or 
modify  the  findings  and  conclusions  of 
the  administrative  judge,  then  the 
findings  and  conclusions  of  the 
administrative  judge  and  the  relief 
ordered  shall  become  the  final  decision 
of  the  Board  and  the  Board  shall  notify 
the  complainant  of  the  final  decision  in 
accordance  with  §  268.209  of  this  part. 

§268.209    Final  decisions. 

(a)  The  EEO  Programs  Director  shall 
notify  the  Board  of  Governors  when  a 
complaint  is  ripe  for  decision  under  this 


section.  At  the  request  of  any  member 
of  the  Board  of  Governors  made  within 
3  business  days  of  such  notice,  the 
Board  of  Governors  shall  make  the 
decision  on  the  complaint.  If  no  such 
request  is  made,  the  Administrative 
Governor,  or  the  Staff  Director  for 
Management  if  he  or  she  is  delegated 
the  authority  to  do  so  xmder 
§  268.103(a)"(2)  of  this  part,  shall  make 
the  decision  on  the  complaint. 

(b)  The  Board  shall  issue  a  final 
decision: 

(1)  Within  60  days  of  receiving 
notification  that  a  complainant  has 
requested  an  immediate  decision  in 
accordance  with  §  268.207(f)  of  this 
part; 

(2)  Within  60  days  of  the  end  of  the 
30-day  period  for  the  complainant  to 
request  a  hearing  or  an  immediate  final 
decision  where  the  complainant  has  not 
requested  either  a  hearing  or  a  final 
decision  as  provided  by  §  268.207(f)  of 
this  part; 

(3)  Within  60  days  of  receiving  the 
findings  and  conclusions  of  an 
administrative  judge  under  §  268.208(g) 
of  this  part; 

(4)  Within  30  days  of  receiving  the 
written  recommendation  of  an 
administrative  judge  to  accept  or  reject 
the  class  complaint  pursuant  to 

§  268.305(c)(7)  of  this  part; 

(5)  If  it  decides  to  vacate  an  agreement 
of  resolution  upon  the  selection  of  a 
member  of  the  class  pursuant  to 

§  268.305(f)(4)  of  this  part; 

(6)  Within  60  days  of  receiving 
findings  and  recommendations  of  an 
administrative  judge  following  a  class 
action  hearing  pursuant  to  the 
procedures  stated  under  §  268.305(i)  of 
this  part; 

(7)  Within  90  days  of  receipt  of  a 
written  claim  by  a  class  member 
pursuant  to  §268.305(k)(3)  of  this  part; 
or 

(8)  Within  30  days  of  receiving  the 
EEOC  decision  pursuant  to  §  268.405(c) 
of  this  part. 

(c)  The  final  decision  of  the  Board 
shall  consist  of  findings  by  the  Board  on 
the  merits  of  each  issue  in  the 
complaint,  or  following  review  by  the 
Commission,  the  reason  or  reasons  for 
acceptance,  modification  or  rejection  of 
each  finding  in  an  EEOC  decision. 
When  discrimination  is  found  and 
indicated  in  the  final  decision, 
appropriate  remedies  and  relief  in 
accordance  with  subpart  E  of  this  part 
will  be  addressed  in  the  final  decision. 

(d)  The  final  decision  shall  contain 
information  regarding  the  right  to  file  a 
request  for  review  with  the  Commission 
of  final  decisions  pursuant  to 
paragraphs  (b)(1)  dirough  (7)  of  this 
section  and  the  procedures  for  filing  a 


I 

16106       Federal  Register  /  Vol.  59.  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations 


request  for  review  with  the  Commission, 
the  right  to  file  a  civil  action  in  a  United 
States  District  Court,  including  the 
name  of  the  proper  defendant  in  any 
such  lawsuit,  and  the  applicable  time 
limits  for  reviews  and  lawsuits.  A  copy 
of  EEOC  Form  573.  Notice  of  Appeal/ 
Petition,  shall  be  attached  to  the  final 
decision  pursuant  to  paragraphs  (b)(1) 
through  (7)  of  this  section. 

Subpart  C — Provisions  Appiicabie  to 
Particular  Complaints 

§268.301    Age  Discrimination  in 
Employment  Act 

(a)  As  an  alterative  to  filing  a 
complaint  of  discrimination  on  the  basis 
of  age  under  this  part,  an  aggrieved 
person  may  file  a  civil  action  in  a 
United  States  District  Court  against  the 
Board  of  Governors.  The  aggrieved 
person  must  give  notice  of  his  or  her 
intent  to  file  such  action  with  the 
Commission,  with  a  copy  to  the  Board's 
EEO  Programs  Director,  not  less  than  30 
days  prior  to  filing  such  civil  action. 
The  notice  must  be  filed  in  wrriting  with 
the  Conmiission:  Federal  Sector 
Programs,  Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW,  Washington,  DC  20507,  within  180 
days  of  the  occurrence  of  the  alleged 
unlawful  practice. 

(b)  The  Commission  may  exempt  a 
position  from  the  provisions  of  the 
ADEA  if  the  Commission  establishes  a 
maximum  age  requirement  for  the 
position  on  the  basis  of  a  determination 
that  age  is  a  bona  fide  occupational 
qualification  necessary  to  the 
performance  of  the  duties  of  the 
position.  The  Board  may  adopt  a 
Commission  exemption  for  inclusion 
under  this  section. 

(c)  When  an  aggrieved  person  has 
filed  a  complaint  under  §  268.205  or 
§  268.305  of  this  part  alleging  age 
discrimination,  administrative  remedies 
will  be  considered  to  be  exhausted  for 
purposes  of  filing,  a  civil  action: 

(1)  180  days  after  the  filing  of  an 
individual  complaint  if  the  Board  has 
not  issued  a  final  decision  and  the 
complainant  has  not  filed  a  request  for 
review  by  the  Commission,  or  180  days 
after  the  filing  of  a  class  complaint  if  the 
Board  has  not  issued  a  final  decision; 

(2)  After  the  issuance  of  a  final 
decision  under  §  268.209  of  this  part  on 
an  individual  or  class  complaint  if  the 
individual  has  not  filed  a  request  for 
review  with  the  Commission;  or 

(3)  After  the  issuance  of  a  final 
decision  under  §268. 209(a)(8)  following 
an  EEOC  decision  under  §  268.405  of 
this  part,  or  180  days  after  the  filing  of 

a  request  for  review  under  subpart  D  of 


this  part  if  the  Commission  has  not 
issued  an  EEOC  decision. 

§268.302    Equal  Pay  Act. 

(a)  Any  employee  who  believes  he  or 
she  has  received  unequal  pay  due  to 
discrimination  based  on  sex  may  seek 
recovery  of  withheld  wages  by  filing  a 
complaint  of  discriminatiorx  under 
subpart  B  of  this  part,  if  a  complaint  of 
individual  discrimination,  or  under 

§  268.305  of  this  part  if  a  class  action, 
except  that  civil  actions  shall  be  filed 
pursuant  to  paragraph  (b)  of  this  section. 

(b)  A  complainant,  agent  of  the  class 
or  individual  class  claimant  under  this 
section  may  file  a  civil  action  against 
the  Board  pursuant  to  §  268.506  of  this 
part  in  a  United  States  District  Court 
should  the  complainant,  agent  of  the 
class  or  individual  class  claimant 
believe  he  or  she  has  been  denied  equal 
pay. 

(c)  The  Board  shall  preserve  any 
records  that  are  made  in  the  regular 
course  of  business  which  relate  to  the 
payment  of  wages,  wage  rates,  job 
evaluations,  job  descriptions,  merit 
systems,  seniority  systems,  description 
of  practices,  or  other  matters  which 
describe  or  explain  the  basis  for 
payment  of  any  wage  differential  to 
employees  of  the  opposite  sex,  and 
which  may  be  pertinent  to  the 
determination  of  whether  such 
differential  is  based  on  a  factor  other 
than  sex.  Such  records  are  to  be  kept  for 
at  least  3  years. 

(d)  Wages  withheld  in  violation  of 

§  268.202(c)  of  this  part  have  the  status 
of  unpaid  minimum  wage  or  unpaid 
overtime  compensation. 

§268.303    Rehabilitation  Act 

(a)  General  policy.  The  Board  shall 
give  full  consideration  to  the  hiring, 
placement  and  advancement  of 
qualified  individuals  with  a  disability 
who  are  physically  or  mentally 
disabled.  The  Board  shall  be  a  model 
employer  of  individuals  vdth  a 
disability.  The  Board  shall  not 
discriminate  against  individuals  with  a 
disability  who  are  physically  or 
mentally  disabled. 

(b)  Reasonable  accommodation.  (1) 
The  Board  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  employee  or 
applicant  for  employment  who  is  a 
qualified  individual  with  a  disability 
unless  the  Board  can  demonstrate  that 
the  accommodation  would  impose  an 
undue  hardship  on  its  operations. 

I    (2)  Reasonable  accommodation  may 
include,  but  shall  not  be  limited  to: 

(i)  Making  facilities  readily  accessible 
to  and  usable  by  individuals  with  a 
disability;  and 


(ii)  Job  restructuring,  part-time  or 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
appropriate  adjustment  or  modification 
of  examinations,  the  provision  of 
readers  and  interpreters,  and  other 
similar  actions. 

(3)  In  determining  whether,  pursuant 
to  paragraph  (b)(1)  of  this  section,  an 
accommodation  would  impose  an 
undue  hardship  on  the  operation  of  the 
Board,  factors  to  be  considered  include: 

(i)  The  overall  size  of  the  Board's 
operations  with  respect  to  the  number  of 
employees,  number  and  type  of  facilities 
and  size  of  budget; 

(ii)  The  type  of  Board  operation, 
including  the  composition  and  structure 
of  the  Board's  work  force;  and 

(iii)  The  nature  and  the  cost  of  the 
accommodation. 

(c)  Employment  criteria.  (1)  The  Board 
shall  not  make  use  of  any  employment 
test  or  other  selection  criterion  that 
screens  out  or  tends  to  screen  out 
qualified  individuals  with  a  disability  or 
any  class  of  individuals  with  a  disability 
unless: 

(i)  The  test  score  or  other  selection 
criterion  is  job-related  for  the  position 
in  question  and  consistent  with 
business  necessity;  and 

(ii)  There  are  no  available  alterative 
job-related  tests  that  do  not  screen  out 
or  tend  to  screen  out  as  many 
individuals  with  a  disability. 

(2)  The  Board  shall  select  and 
administer  tests  concerning 
employment  so  as  to  insure  that,  when 
administered  to  an  employee  or 
applicant  for  employment  who  has  a 
disability  that  impairs  sensory,  manual, 
or  speaking  skills,  the  test  results 
accurately  reflect  the  employee's  or 
applicant's  ability  to  perform  the 
position  or  type  of  position  in  question 
rather  than  refiecting  the  employee's  or 
applicant's  impaired  sensory,  manual, 
or  speaking  skill  (except  where  those 
skills  are  the  factors  that  the  test 
purports  to  measure). 

(d)  Pre-employment  inquiries.  (1) 
Except  as  provided  in  paragraphs  (d)(2) 
and  (3)  of  this  section,  the  Board  shall 
not  conduct  a  pre-employment  medical 
examination  and  shall  not  make  pre- 
employment  inquiry  of  an  applicant  as 
to  whether  the  applicant  is  an 
individual  with  a  disability  or  as  to  the 
nature  or  severity  of  a  disability.  The 
Board  may,  however,  make  pre- 
employment  inquiry  into  an  applicant's 
ability  to  meet  the  essential  functions  of 
the  job,  or  the  medical  qualification 
requirements  if  applicable,  with  or 
without  reasonable  accommodation,  of 
the  position  in  question,  i.e.,  the 
minimum  abilities  necessary  for  safe 
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and  efficient  performance  of  the  duties 
of  the  position  in  question. 

(2)  Nothing  in  this  section  shall 
prohibit  the  Board  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee's  entrance  on  duty, 
provided  that: 

(i)  All  entering  employees  are 
subjected  to  such  an  examination 
regardless  of  disability  or  when  the  pre- 
employment  medical  questionnaire 
used  for  positions  that  do  not  routinely 
require  medical  examination  indicates  a 
condition  for  which  further  examination 
is  required  because  of  the  job-related 
nature  of  the  condition;  and 

(ii)  The  results  of  such  an 
examination  are  used  only  in 
accordance  with  the  requirements  of 
this  part. 

(3)  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  gathering  of 
pre-employment  medical  information 
for  the  purpose  of  hiring  individuals 
with  a  disability. 

(4)  To  enable  and  evaluate  affirmative 
action  to  hire,  place  or  advance 
individuals  with  a  disability,  the  Board 
may  invite  employees  and  applicants  for 
employment  to  indicate  whether  and  to 
what  extent  they  are  disabled,  if: 

(i)  The  Board  states  clearly  on  any 
written  questiormaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
wTitten  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  conjunction  with 
affirmative  action;  and 

(ii)  The  Board  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  refusal  to  provide 
it  will  not  subject  the  employee  or 
applicant  for  emplojinent  to  any 
adverse  treatment,  and  that  it  will  be 
used  only  in  accordance  with  this  part 

(5)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
employee  or  appUcant  for  emplo\Tnent 
shall  be  kept  confidential  except  that: 

(i)  Managers,  selecting  officials,  and 
others  involved  in  the  selection  process 
or  responsible  for  affirmative  action  mav 
be  informed  that  the  employee  or 
applicant  for  employment  is  an 
individual  with  a  disability; 

(ii)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
accommodations; 

(iii)  First  aid  and  safety  personnel 
may  be  informed,  where  appropriate,  if 
the  condition  might  require  emergency 
treatment; 

(iv)  Government  officials  investigating 
compliance  with  laws,  regulations,  and 
instructions  relevant  to  equal 
employment  opportunity  and 
affirmative  action  for  individuals  with  a 


disability  shall  be  provided  information 
upon  request;  and 

(v)  Statistics  generated  from 
information  obtained  may  be  used  to 
manage,  evaluate,  and  report  on  equal 
employment  opportunity  and 
affirmative  action  programs. 

(e)  Physical  access  to  buildings.  (1) 
The  Board  shall  not  discriminate  against 
employees  or  applicants  for 
employment  who  are  qualified 
individuals  with  a  disability  due  to  the 
inaccessibilitv  of  its  facility. 

(2)  It  shall  be  the  policy  of  the  Board 
to  comply  with  the  provisions  of  the 
Rehabilitation  Act,  the  Architectural 
Barriers  Act  of  1968  (42  U.S.C.  4151  ef 
seq.)  and  the  Americans  With 
Disabilities  Act  of  1990  (42  U.S.C.  12183 
and  12204). 

(f)  Reassignment.  When  a 
nonprobationarv'  employee  becomes 
unable  to  perform  the  essential 
functions  of  his  or  her  position  even 
with  reasonable  accommodation  due  to 
a  disability,  the  Board  shall  offer  to 
reassign  tlie  individual  to  a  funded 
vacant  position  at  the  same  grade  level, 
the  essential  functions  of  which  the 
employee  would  be  able  to  perform  with 
reasonable  accommodation  if  necessary 
unless  the  reassignment  would  impose 
an  undue  hardship  on  the  operation  of 
the  Board.  In  the  absence  of  a  position 

at  the  same  grade  level,  an  offer  of 
reassignment  to  a  vacant  position  at  the 
highest  a\ailable  grade  level  below  the 
employee's  current  grade  level  shall  be 
made,  but  availability  of  such  a  vacancy 
shall  not  affect  the  employee's 
entitlement,  if  any,  to  disability 
retirement  pursuant  to  any  retirement 
plan  in  which  the  employee  is  enrolled. 
If  the  Board  has  already. posted  a  notice 
or  announcement  seeking  appUcations 
for  a  specific  vacant  position  at  the  time 
the  Board  has  determined  that  the 
nonprobationary  employee  is  unable  to 
perform  the  essential  functions  of  his  or 
her  position  even  with  reasonable 
accommodation,  then  the  Board  docs 
not  have  an  obligation  under  this 
section  to  offer  to  reassign  the 
individual  to  that  position,  but  tlie 
Board  shall  consider  the  individual  on 
an  equal  basis  with  those  who  applied 
for  the  position. 

(p)  E.xclusion  from  definition  of 
"individual  with  a  disability" — (1) 
Illegal  use  of  drugs,  (i)  The  term 
"individual  with  a  disability"  shall  not 
include  an  individual  who  is  currently 
engaging  in  the  illegal  use  of  drugs, 
when  the  Board  acts  on  the  basis  of  such 
use.  The  term  "drug"  means  a 
controlled  substance,  as  defined  in 
Schedules  I  through  V  of  Section  202  of 
theControUed  Substances  Act  (21 
U.S.C.  812).  The  term  "illegal  use  of 


drugs"  means  the  use  of  drugs,  the 
possession  or  distribution  of  which  is 
unlawful  under  the  Controlled 
Substances  Act,  but  does  not  include 
the  use  of  a  drug  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  federal  law.  This 
exclusion,  however,  does  not  exclude  an 
individual  with  a  disabiUty  who: 

(A)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(B)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

IC)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use. 

(li)  Except  that  the  Board  may  adopt 
and  administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraphs 
(g)(l)(i)  (A)  and  (B)  of  this  section  is  no 
longer  engaging  in  the  illegal  use  of 
drugs. 

(2)  Alcoholism.  The  term  "individual 
with  a  disability"  does  not  include  an 
employee  who  is  an  alcoholic  whose 
current  use  of  alcohol  prevents  the 
employee  from  performing  the  duties  of 
his  or  her  job.  or  whose  employment  by 
reason  of  such  current  alcohol  use, 
would  constitute  a  direct  threat  to  the 
property  or  safety  of  others.  In  this 
regard,  alcoholics  shall  meet  the  same 
performance  and  conduct  standards  to 
which  all  other  Board  employees  must 
satisfy',  even  if  an  unsatisfactorv' 
performance  is  related  to  the  alcoholism 
of  the  employee. 

(3)  Infectious  and  communicable 
diseases.  If  an  individual  with  a 
disability  has  one  of  the  listed  diseases 
as  determined  by  the  Secretary'  of  Health 
and  Human  Services  under  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12113(d)(1))  and  work?  in  or 
applies  for  a  position  at  the  Bo.ir.-i  in 
food  handling,  the  Board  will  sr^k 
reasonable  accommodation  undor 
paragraph  (b)  of  this  section  to  eliminate 
the  risk  of  transm.itting  the  disease 
through  the  handling  of  food.  If  the 
individual  with  a  disability  is  a 
nonprobationary  employee  and  a 
reasonable  accommodation  cannot  be 
made,  the  provisions  contained  in 
paragraph  (f)  of  this  section  shall  apply. 

§  268.304    Employment  of  noncitizens. 

(a)  Definitions.  The  definitions 
contained  in  this  paragraph  (a)  shall 
apply  only  to  this  section. 
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(1)  Intending  citizen  means  a  citizen 
or  national  of  the  United  States,  or  a 
noncitizen  who: 

(i)  Is  a  protected  individual  as  defined 
in  8  U.S.C.  1324b(a)(3);  and 

(ii)  Has  evidenced  an  intention  to 
become  a  United  States  citizen. 

(2)  Noncitizen  means  any  person  who 
is  not  a  citizen  of  the  United  States. 

(3)  Sensitive  infomiation  means: 

(i)  (A)  Information  that  is  classified 
for  national  security  purposes  under 
Executive  Order  No.  10450  (3  CFR, 
1949-1953  Comp.,  p.  936),  including 
any  amendments  or  superseding  orders 
that  the  President  of  the  United  States 
may  issue  from  time  to  time; 

(B)  Information  that  consists  of 
confidential  supervisory  information  of 
the  Board,  as  defined  in  12  CFR 
261.2(b);  or 

(C)  Information  the  disclosure  or 
premature  disclosure  of  which  to 
unauthorized  persons  may  be 
reasonably  likely  to  impair  the 
formulation  or  implementation  of 
monetary  policy,  or  cause  unnecessary 
or  unwarranted  disturbances  in 
securities  or  other  financial  markets, 
such  that  access  to  such  information 
must  be  limited  to  persons  who  are 
loyal  to  the  United  States. 

(ii)  For  purposes  of  paragraph 
(a)(3)(i)(C)  of  this  section,  information 
may  not  be  deemed  sensitive 
information  merely  because  it  would  be 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  f5  U.S.C. 
552)  but  sensitive  information  must  be 
information  the  unauthorized  disclosure 
or  premature  disclosure  of  which  may 
be  reasonably  hkely  to  impair  important 
functions  or  operations  of  the  Board. 

(4)  Sensitive  position  means  any 
position  of  emplo>'ment  in  which  the 
employee  will  be  required  to  have 
access  to  sensitive  information. 

(b)  Prohibitions — (1)  Unauthorized 
ahens.  The  Board  shall  not  hire  any 
person  unless  that  person  is  able  to 
satisfy  the  requirements  of  Section  101 
of  the  Immigration  Reform  and  Control 
Act  of  198-3. 

(2)  Employment  in  sensitive  positions. 
The  Board  shall  not  hire  any  person  to 

a  sensitive  position  unless  such  person 
is  a  citizen  of  the  United  States  or,  if  a 
noncitizen,  is  an  intending  citizen. 

(3)  Preference.  Consistent  with  the 
Immigration  Reform  and  Control  Act  of 
1986,  and  other  applicable  law, 
applicants  for  employment  at  the  Board 
who  are  citizens  of  the  United  States 
shall  be  preferred  over  equally  qualified 
applicants  who  are  not  United  States 
citizens. 

(c)  Exception.  The  prohibition  of 
paragraph  (b)(2)  of  this  section  does  not 
apply  to  hiring  for  positions  for  which 


a  security  clearance  is  required  under 
Executive  Order  No.  10450,  including 
any  subsequent  amendments  or 
Superseding  orders  that  the  President  of 
the  United  States  may  issue  from  time 
to  time,  where  the  noncitizen  either  has 
or  can  obtain  the  necessary  security 
clearance.  Any  offer  of  employment 
authorized  by  this  paragraph  (c)  shall  be 
contingent  upon  receipt  of  the  required 
security  clearance  in  the  manner 
prescribed  by  law. 

(d)  AppUcahility.  This  section  applies 
to  employment  in  all  positions  at  the 
Board  and  to  employment  by  Federal 
Reserve  Banks  of  examiners  who  must 
be  appointed,  or  selected  and  approved 
by  the  Board  pursuant  to  12  U.S.C.  325. 
326.  338.  or  625. 

§  268.305    Class  complaints. 

I    (a)  Pre-complaint  processing.  An 
pmployee  or  applicant  for  emplo\inent 
who  wishes  to  file  a  class  complaint 
must  seek  counseling  and  be  counseled 
in  accordance  with  the  procedures 
under  §  268.204  of  this  part. 

fb)  Filing  and  presentation  of  a  class 
complaint.  (1)  A  class  complaint  must 
be  signed  by  the  agent  of  the  class  or 
representative,  and  must  identify  the 
personnel  policy  or  practice  adversely 
affecting  the  class  as  well  as  the  specific 
action  or  matter  affecting  the  agent  of 
the  class. 

(2)  The  complaint  must  be  filed  with 
the  Board  not  later  than  15  calendar 
days  after  the  agent  of  the  class  receives 
a  notice  from  the  EEO  Counselor  of  the 
right  to  file  a  class  complaint. 

(3)  The  complaint  shall  be  processed 
promptly  by  the  Board,  and  the  parties 
shall  cooperate  and  shall  proceed  at  all 
times  without  undue  delay. 

(c)  Acceptance  or  dismissal.  (1) 
Within  30  days  of  the  Board's  receipt  of 
a  class  complaint,  the  Board  shall 
designate  a  representative  who  shall 
monitor  the  class  complaint  on  behalf  of 
the  Board  and  who  shall  be  one  of  the 
individuals  referenced  in  §  268.202(e)(3) 
of  this  part,  and  forward  the  class 
complaint,  along  with  a  copy  of  the  EEO 
Counselor's  report  and  any  other 
information  pertaining  to  timeliness  or 
other  relevant  circumstances  related  to 
the  class  complaint,  to  the 
Commission's  Office  of  Federal 
Operations.  The  Commission  shall 
assign  the  class  complaint  to  an 
administrative  judge  or  complaints 
examiner  who  shall,  if  required,  have  a 
proper  security  clearance.  The 
administrative  judge  may  require  the 
agent  of  the  class  or  the  Board  to  siibmit 
additional  information  relevant  to  the 
complaint. 

(2j  The  administrative  judge  may 
recommend  that  the  Board  dismiss  the 


class  complaint,  or  any  portion,  for  any 
of  the  reasons  listed  in  §268.206  of  this 
part,  or  because  it  does  not  meet  the 
prerequisites  of  a  class  complaint  under 
§  268.102(g)  of  this  part. 

(3)  If  an  allegation  of  discrimination 
in  the  class  complaint  is  not  included  in 
the  EEO  Counselor's  report,  the 
administrative  judge  shall  afford  the 
agent  of  the  class  15  calendar  days  to 
state  whether  the  matter  was  discussed 
with  the  EEO  Counselor  and,  if  not, 
explain  why  it  was  not  discussed.  If  the 
explanation  is  not  satisfactory,  the 
administrative  judge  shall  recommend 
that  the  Board  dismiss  the  allegation 
under  §  268.206  of  this  part.  If  the 
explanation  is  satisfactory,  the 
administrative  judge  shall  refer  the 
allegation  to  the  Board  for  further 
counseling  by  an  EEO  Counselor  with 
the  agent  of  the  class.  After  counseling, 
the  allegation  shall  be  consolidated  with 
the  class  complaint. 

(4)  If  an  allegation  of  discrimination 
in  the  class  complaint  lacks  specificity 
and  detail,  the  administrative  judge 
shall  afford  the  agent  of  the  class  15 
calendar  days  to  provide  specific  and 
detailed  information.  The 
administrative  judge  shall  recommend 
that  the  Board  dismiss  the  class 
complaint  if  the  agent  of  the  class  fails 
to  provide  such  information  within  the 
specified  time  period.  If  the  information 
provided  contains  new  allegations 
outside  the  scope  of  the  complaint,  the 
administrative  judge  shall  advise  the 
agent  of  the  class  how  to  proceed  on  an 
individual  or  class  basis  concerning 
these  allegations. 

(5)  The  administrative  judge  shall 
recommend  that  the  Board  extend  the 
time  limits  for  filing  a  class  complaint 
and  for  consulting  with  an  EEO 
Counselor  in  accordance  with  the  time 
limit  extension  provisions  contained  in 
§§  268.204(aj(2)  and  268.604  of  this 
part. 

(6)  When  appropriate,  the 
administrative  judge  may  recommend 
that  a  class  be  divided  into  subclasses 
and  that  each  subclass  be  treated  as  a 
class,  and  the  provisions  of  this  section 
shall  then  be  construed  and  applied 
accordingly. 

(7)  The  administrative  judge's  written 
recommendation  to  the  Boeu-d  on 
whether  to  accept  or  dismiss  a  class 
complaint  and  the  complaint  file  shall 
be  transmitted  to  the  Board,  and 
notification  of  that  transmittal  shall  be 
sent  to  the  agent  of  the  class.  The 
administrative  judge's  recommendation 
to  accept  or  dismiss  shall  become  the 
Board's  decision  unless  the  Board 
accepts,  rejects  or  modifies  the 
recommended  decision  within  30  days 
of  the  receipt  of  the  recommended 
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decision  and  complaint  file  pursuant  to 
§  268.209  of  this  part.  The  Board  shall 
notify  the  agent  of  the  class  by  certified 
mail,  return  receipt  requested,  and  the 
administrative  judge  of  its  decision  to 
accept  or  dismiss  a  class  complaint.  At 
the  same  time,  the  Board  shall  forward 
to  the  agent  of  the  class  copies  of  the 
administrative  judge's  recommendation 
and  the  complaint  file.  The  dismissal  of 
a  class  complaint  shall  inform  the  agent 
of  the  class  either  that  the  class 
complaint  is  being  filed  on  that  date  as 
an  individual  complaint  of 
discrimination  and  will  be  processed 
under  subpart  B  of  this  part,  or  that  the 
class  complaint  is  also  dismissed  as  an 
individual  complaint  in  accordance 
with  §  268,206  of  this  part,  hi  addition, 
it  shall  inform  the  agent  of  the  class  of 
the  right  to  file  a  request  for  review  of 
the  dismissal  of  the  class  complaint 
with  the  Commission  pursuant  to 
§  268.401  of  this  part,  or  to  file  a  civil 
action.  A  copy  of  EEOC  Form  573. 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board's  decision  to 
dismiss  a  class  complaint  pursuant  to 
§  268.209(b)(4)  of  this  part. 

(d)  Notification.  (1)  Within  15 
calendar  days  of  accepting  a  class 
complaint,  the  Board  shall  use 
reasonable  means,  such  as  delivery, 
mailing  to  last  known  address  or 
distribution,  to  notif>'  all  class  members 
of  the  acceptance  of  the  class  complaint. 

(2)  Such  notice  shall  contain: 

(i)  The  date  of  acceptance  of  the  class 
complaint  by  the  Board; 

(ii)  A  descriptifcn  of  the  issues 
accepted  as  part  of  the  class  complaint; 

(iii)  An  explanation  of  the  binaing 
nature  of  the  Board's  dismissal,  final 
decision  or  resolution  of  the  class 
complaint  on  class  members;  and 

(iv)  The  name,  address  and  telephone 
number  of  the  agent  of  the  class  or.  if 
represented,  the  representative. 

(e)  Obtaining  evidence  concerning  the 
complaint.  (1)  Upon  the  acceptance  of  a 
class  complaint  by  the  Board,  the 
administrative  judge  shall  notify  the 
agent  of  the  class  and  the  Boards 
representative  of  the  time  period  that 
will  be  allowed  both  parties  to  prepare 
their  case.  This  time  period  will  include 
at  least  60  days  and  may  be  extended  by 
the  administrative  judge  upon  the 
request  of  either  party.  Both  parties  are 
entitled  to  reasonable  development  of 
evidence  on  matters  relevant  to  the 
issues  raised  in  the  class  complaint. 
Evidence  may  be  developed  through 
interrogatories,  depositions,  and 
requests  for  admissions,  stipulations  or 
production  of  documents.  It  shall  be 
grounds  for  objection  to  producing 
evidence  that  the  information  sought  by 
either  party  is  irrelevant. 


overburdensome.  repetitious,  privileged, 
or  that  production  would  be  unlawful. 

(2)  If  mutual  cooperation  fails,  either 
party  may  request  the  administrative 
judge  to  rule  on  a  request  to  develop 
evidence.  If  a  party  fails  without  good 
cause  shown  to  respond  fully  and  in 
timely  fashion  to  a  request  made  or 
approved  by  the  administrative  judge 
for  documents,  records,  comparative 
data,  statistics  or  affidavits,  and  the 
information  is  solely  in  the  control  of 
one  party,  such  failure  may,  in 
appropriate  circumstances,  cause  the 
administrative  judge: 

(i)  To  draw  an  adverse  inference  that 
the  requested  information  would  have 
reCected  unfavorably  on  the  party 
refusing  to  provide  the  requested 
information: 

(ii)  To  consider  the  matters  to  which 
the  requested  information  pertains  to  be 
established  in  favor  of  the  opposing 
party; 

(iii)  To  exclude  other  evidence  offered 
by  the  party  failing  to  produce  the 
reauested  information; 

(iv)  To  recommend  that  a  decision  be 
entered  in  favor  of  the  opposing  partv; 
or 

(v)  To  take  such  other  actions  as  the 
administrative  judge  deems  appropriate. 

(3)  During  the  period  for  development 
of  evidence,  the  administrative  judge 
may.  in  his  or  her  discretion,  direct  that 
an  investigation  of  facts  relevant  to  the 
class  complaint  or  any  portion  be 
conducted. 

(4)  Both  parties  shall  furnish  to  the 
administrative  judge  copies  of  all 
materials  that  they  wish  to  be  examined 
and  such  other  material  as  may  be 
requested. 

(f)  Opportunity  for  resolution  of  the 
class  complaint.  (1)  The  administrative 
judge  shall  furnish  the  agent  of  the  class 
and  the  Board's  representative  a  copy  of 
all  materials  obtained  concerning  the 
class  complaint  and  provide 
opportunity  for  the  agent  of  the  class  to 
discuss  the  materials  with  the  Board's 
representative  and  to  attempt  resolution 
of  the  class  complaint. 

(2)  The  class  complaint  may  be 
resolved  by  agreement  of  the  Board  and 
the  agent  of  the  class  at  any  time  as  long 
as  the  agreement  is  fair  and  reasonable. 

(3)  If  the  class  complaint  is  resolved, 
the  terms  of  the  resolution  shall  be 
reduced  to  wTiting  and  signed  by  the 
agent  of  the  class  and  the  Board. 

(4)  Notice  of  the  agreement  of 
resolution  shall  be  given  to  all  class 
members  in  the  same  manner  as 
notification  of  the  acceptance  of  the 
class  complaint  and  shall  state  the 
relief,  if  any,  to  be  granted  by  the  Board. 
An  agreement  of  resolution  shall  bind 
all  members  of  the  class.  Within  30  days 


of  the  date  of  the  notice  of  the 
agreement  of  resolution,  any  member  of 
the  class  may  petition  the  Commission 
to  vacate  the  agreement  of  resolution 
because  it  benefits  only  the  agent  of  the 
class  or  is  otherwise  not  fair  and 
reasonable.  Such  a  petition  will  be 
processed  in  accordance  with  paragraph 
(c)  of  this  section  and  if  the 
administrative  judge  finds  that  the 
agreement  of  resolution  is  not  fair  and 
reasonable,  he  or  she  shall  recommend 
that  the  agreement  of  resolution  be 
vacated  and  that  the  original  agent  of 
the  class  be  replaced  by  the  petitioner 
or  some  other  class  member  who  is 
eligible  to  be  the  agent  of  the  class 
during  further  processmg  of  the  class 
complaint.  The  Board  may  determine, 
w  ith  respect  to  the  petition,  that  the 
agreement  of  resolution  is  not  fair  and 
reasonable,  which  vacates  any 
agreement  between  the  former  agent  of 
the  class  and  the  Board.  The  Board's 
decision  to  vacate  the  agreement  of 
resolution  shall  be  communicated  to  the 
former  agent  of  the  class  and  to  the 
petitioner,  and  shall  inform  them  of 
their  right  to  file  a  request  for  review 
with  the  Commission  under  §  268.401  of 
this  part.  A  copy  of  EEOC  Form  573. 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board's  decision 
pursuant  to  §  268.20^)(5)  of  this  part. 

(g)  Hearing.  On  expiration  of  the 
period  allowed  for  preparation  of  the 
case,  the  administrative  judge  shall  set 
a  date  for  a  hearing.  The  hearing  shall 
be  conducted  in  accordance  with 
§§  268.208(a)  through  (f)  of  this  part. 

(h)  Report  of  findings  and 
recommendations.  (1)  The 
administrative  judge  shall  transmit  to 
the  Board  a  report  of  findings  and 
recommendations  on  the  class 
complaint,  including  a  recommended 
decision,  systemic  relief  for  the  class 
and  any  individual  relief,  where 
appropriate,  with  regard  to  the 
personnel  policy  or  practice  that  gave 
rise  to  the  class  complaint. 

(2)  If  the  administrative  judt-e  finds  no 
class  relief  appropriate,  he  or  she  shall 
determine  if  a  finding  of  individual 
discrimination  is  warranted  and,  if  so, 
shall  recommend  appropriate  relief. 

(3)  The  administrative  judge  shall 
notify  the  Board  of  the  date  on  which 
the  report  of  findings  and 
recommendations  was  forwarded  to  the 
Board. 

(i)  Board  decision.  (1)  Within  60  days 
of  receipt  of  the  report  of  findings  and 
recommendations  issued  under 
§  268.305(h)  of  this  part,  the  Board  shall 
issue  a  final  decision  pursuant  to 
§  268.209  of  this  part,  which  shall 
accept,  reject,  or  modify  the  findings 


I 
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and  recommendations  of  the 
administrative  judge. 

(2)  The  final  decision  of  the  Board 
shall  be  in  writing  and  shall  be 
transmitted  to  the  agent  of  the  class  by 
certified  mail,  return  receipt  requested, 
along  with  a  copy  of  the  report  of 
findings  and  recommendations  of  the 
athninistrative  judge. 

(3)  When  the  Board's  final  decision  is 
to  reject  or  modify  the  findings  and 
recommendations  of  the  administrative 
judge,  the  Board's  final  decision  shall 
contain  specific  reasons  for  the  Board's 
final  decision. 

(4)  If  the  Beard  has  not  issued  a  final 
decision  within  60  days  of  its  receipt  of 
the  administrative  judge's  report  of 
findings  aiid  recommendations,  those 
findings  and  recommendations  of  the 
administrative  judge  sha'!  bt^rome  the 
Board's  final  dec iiion.  The  Bf^ard  shall 
L'ansmit  the  final  decision  to  the  agent 
of  the  class  within  5  ca!i*nJar  d.iys  of 
the  expiration  of  the  6C>-da\  period. 

(5)  "The  final  decision  of  the  Board 
shall  require  any  relief  authorised  by 
law  and  determined  to  be  necessary  or 
desirable  to  resolve  the  issue  of 
discrimination. 

(6)  The  final  decision  of  the  Board 
shall,  subject  to  subpart  E  of  this  part, 
be  binding  on  all  m^erabers  of  the  class 
and  the  Board. 

(7)  The  final  decision  shall  inform  the 
class  agent  of  the  right  to  seek  review  by 
the  Commission,  or  to  file  a  civil  action, 
in  accordance  with  subpart  E  of  this 
part,  and  of  the  applir^ble  time  limits. 

(j)  Notification  of  decision.  The  Board 
shall  notify  class  members  of  the 
Board's  final  decision  and  relief 
awarded,  if  any,  through  the  same 
media  employed  to  give  notice  of  the 
existence  of  the  class  complaint.  The 
notice,  where  appropriate,  shall  include 
information  concerning  the  rights  of 
class  members  to  seek  individual  relief, 
and  of  the  procedures  to  be  followed. 
Notice  shall  be  given  by  the  Board 
within  10  calendar  days  of  the 
transmittal  of  the  final  decision  f  o  the 
agent  of  the  class. 

(k)  Relief  for  indi\idual  class 
members.  (1)  When  the  Board  finds 
class  discrimination,  the  Board  shall 
eliminate  or  modify  the  personnel 
policy  or  practice  out  of  which  the 
complaint  arose  and  provide  individual 
relief,  including  an  award  of  attorney's 
fees  and  costs,  to  the  agent  of  the  class 
in  accordance  with  §  268.501(e)  of  this 
part. 

(2)  When  class-wide  discrimination  is 
not  found,  but  it  is  found  that  the  agent 
of  the  class  is  a  victim  of  discrimination, 
§  268.501  of  this  part  shall  apply.  The 
Board  shall  also,  within  60  days  of  the 
issuance  of  its  final  decision  finding  no 


class-wide  discrimination,  issue  the 
acknowledgement  of  receipt  of  an 
individual  complaint  as  required  by 
§  268.2G5(d)  of  this  part  and  process  in 
accordance  vvith  the  provisions  of 
subpart  B  of  this  part,  each  individual 
complaint  that  was  subsumed  into  the 
class  complaint. 

(3)  When  class- wide  discrimination  is 
found  in  a  final  decision  of  the  Board, 
and  a  class  member  believes  that  he  or 
she  is  entitled  to  individual  relief,  the 
class  member  may  file  a  written  claim 
with  the  Board's  EEO  Programs  Director 
within  30  days  of  receipt  of  notification 
by  the  Board  of  its  final  decision.  The 
claim  must  include  a  specific,  detailed 
showing  that  the  claimant  is  a  class 
member  who  was  affected  by  a 
personnel  action  or  matter  resulting 
from  the  discriminatory  personnel 
policy  or  practice,  and  that  this 
discriminatory  action  look  place  within 
the  period  of  time  for  which  the  Board 
found  class- wide  discrimination  in  its 
final  decision.  The  period  of  time  for 
which  the  Board  finds  class-wide 
discrimination  shall  begin  not  more 
than  45  days  prior  to  the  initial  contact 
by  the  agent  of  the  class  with  the  EEO 
Counselor  and  shall  end  not  later  than 
the  date  when  the  Board  eliminates  the 
personnel  policy  or  practice  found  to  be 
discriminatory  in  the  Board's  final 
decision.  The  Board  shall  issue  a  final 
decision  on  each  such  claim  within  90 
days  of  filing.  Such  decision  must 
include  a  notice  of  the  right  to  file  a 
request  for  review  with  the  Commission 
or  a  civil  action  in  accordance  with 
subpart  E  of  this  part  and  the  applicable 
time  limits.  A  copy  of  EEOC  Form  573, 
notice  of  Appeal/Petition,  shall  be 
attached  to  the  Board's  decision 
pursuant  to  §  268.209(b)(7)  of  this  part. 

Subpart  D— Review  by  the  Equal 
Employment  Opportunity  Commission 

§  268.401     Review  by  the  Equal 
Employment  Opportunity  Commission. 

(a)  An  individual  coniplain.-uit  may 
file  a  request  for  review  wi.I,  the 
Commission  of  a  final  deasion  issued 
by  the  Board  under  §  268.209  of  this 
part,  or  a  dismissal  by  the  Board  of  all 
or  a  portion  of  an  individual  conipldint 
under  §  263.206  of  this  part. 

(b)  An  agent  of  the  class  may  file  a 
request  for  review  with  the  Commijsion 
of  a  dismissal  of  all  or  a  portion  of  a 
class  complaint  rendered  by  the  Board 
under  §  268.305{c)  of  this  part,  or  a  final 
decision  of  the  Board  accepting  or 
rejecting  all  or  a  portion  of  a  report  of 
findings  and  recommendations  of  an 
administrative  judge  with  regard  to  a 
class  complaint  pursuant  to  §  268.305(1) 
of  this  part.  A  class  member  may  file  a 


request  for  review  with  the  Commission 
of  a  final  decision  by  the  Board  on  a 
claim  for  individual  relief  vmder  a  class 
complaint  pursuant  to  §  268.306Ck)  of 
this  part.  Both  an  agent  of  tlw  class  and 
a  class  member  may  file  a  request  for 
review  with  the  Commission  of  a  final 
decision  of  the  Board  on  a  petitkMi 
pursuant  to  §268.305(fH4)  of  this  part, 
(c)  A  complainant,  agent  of  the  class 
or  individual  class  cla^oant  may  file  a 
request  for  review  with  the  Commission 
of  the  Board's  alleged  noncompliance 
with  a  settlement  agreement  or  final 
decision  in  accordance  with  §268.504 
of  this  part 

§  268.402   Time  limits  for  review  by  the 
Equal  Employment  Opportunity 
Commission. 

(a)  Any  dismissal  of  a  complaint  or  a 
portion  of  a  complaint,  or  any  final 
decision  of  the  Board,  as  set  forth  in 
paragraphs  (b)(1)  through  {7]  of 

§  268.209  of  this  part,  may  be  reviewed 
by  the  Commission  if  a  request  for 
review  is  filed  with  the  Commission 
within  30  days  of  the  complainant's 
receipt  of  the  dismissal  or  final 
decision.  In  the  case  of  class  complaints, 
any  final  decision  of  the  Board  received 
by  an  agent  of  the  class,  petitioner  or 
any  individual  class  claimant  may  be 
reviewed  by  the  Commission  If  a  request 
for  review  is  filed  v«th  the  Commission 
within  3Q  days  of  its  receipt  Where  a 
complainant  has  notified  the  EEO 
Programs  Director  of  alleged 
noncompliance  with  a  settlement 
agreement  in  accordanke  with  §268.504 
of  this  part,  the  complainant  may  file  a 
request  for  review  with  the  Commission 
within  35  days  after  notification  to  the 
EEO  Programs  Director  under 
§  268.504(a)  of  this  part  of  such 
noncompliance,  but  the  complainant 
must  file  a  request  for  review  within  30 
days  of  receipt  of  the  Board's 
determination. 

(b)  If  the  complainant  is  represented 
by  an  attorney  of  record,  then  the  30  day 
time  period  provided  in  paragraph  (a)  of 
this  section  within  which  to  file  a 
request  for  review  shall  be  calculated 
fitira  the  receipt  of  the  notification 
requirtjd  under  §  268.504(a)  of  this  part 
by  the  attorney.  In  all  other  instances, 
the  time  within  which  to  file  a  request 
for  review  with  the  Commission  shall  be 
calculated  from  the  receipt  of  the 
notification  required  under  S26a.504(a) 
of  this  part  by  the  complainant. 

§  268.403    How  to  seeii  review. 

(a)  The  complainant  must  file  a 
request  for  review  with  the  Commission 
by  sending  ElBOC  Form  573.  notice  of 
Appeal/Petition,  to  the  Director.  Office 
of  Federal  Operations,  Equal 
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Employment  Opportunity  Commission. 
P.O.  Box  19848.  Washington.  DC  20036, 
or  by  personal  delivery  or  facsimile.  The 
complainant  should  indicate  what 
matters  he  or  she  is  requesting  the 
Commission  to  review. 

(b)  The  complainant  shall  furnish  a 
copy  of  the  request  for  review  to  the 
Board's  EEO  Programs  Director  at  the 
same  time  that  he  or  she  files  the 
request  for  review  with  the  Com.mission. 
In  or  attached  to  the  request  for  review 
by  the  Commission,  the  complainant 
must  certify  the  date  and  method  by 
which  service  was  made  on  the  Board. 

(c)  If  a  complainant  does  not  file  a 
request  for  review  with  the  Commission 
within  the  time  limits  of  this  subpart  D. 
the  request  for  review  shall  be  untimely 
and  shall  be  dismissed  by  the 
Commission. 

(d)  Any  statement  or  brief  in  support 
of  the  request  for  review  must  be 
submitted  to  the  Director,  Office  of 
Federal  Operations,  Equal  Emploj-ment 
Opportunity  Commission,  and  to  the 
Board  within  30  days  of  the  filing  of  the 
request  for  review.  Following  receipt  of 
the  request  for  review,  and  any  brief  in 
support  of  the  request  for  review,  the 
Director.  Office  of  Federal  Operations. 
Equal  Employment  Opportunity 
Commission,  shall  request  the 
complaint  file  from  the  Board.  The 
Board  shall  submit  the  complaint  file 
and  any  Board  statement  or  brief  in 
opposition  to  the  request  for  review  to 
the  Director,  Office  of  Federal 
Operations,  Equal  Employment 
Opportunity  Commission,  within  30 
days  of  receipt  of  the  Commission's 
request  for  the  complaint  file.  A  copy  of 
the  Board's  statement  or  brief  shall  be 
served  on  the  complainant  at  the  same 
time. 

§  268.404    Procedure  on  review. 

(a)  The  Commission's  Office  of 
Federal  Operations  shall  review  the 
complaint  file  and  all  written  statements 
and  briefs  from  either  party.  The 
Commission  may  supplement  the  record 
by  an  exchange  of  letters  or  memoranda, 
investigation,  remand  to  the  Board  or 
other  procedures. 

(b)  If  the  Commission's  Office  of 
Federal  Operations  requests  information 
from  one  or  both  of  the  parties  to 
supplement  the  record,  each  party 
providing  information  shall  send  a  copy 
of  the  information  submitted  to  the 
Commission  to  the  other  party. 

§  268.405    Decisions  on  review. 

(a)  The  Commission's  Office  of 
Federal  Operations  shall  issue  a  written 
decision  (the  EEOC  decision)  setting 
forth  its  reasons  for  the  decision.  The 
Commission  shall  dismiss  requests  for 


review  in  accordance  with  §§  268.206. 
268.403(c)  and  268.507  of  this  part.  The 
EEOC  decision  shall  be  based  on  the 
preponderance  of  the  evidence.  If  the 
EEOC  decision  contains  a  finding  of 
discrimination,  appropriate  remedy(ies) 
shall  be  included  and.  where 
appropriate,  the  entitlement  to  interest, 
attorney's  fees  or  costs  shall  be 
indicated.  The  EEOC  decision  shall 
reflect  the  date  of  its  issuance,  inform 
the  complainant  of  his  or  her  civil 
action  rights,  and  be  transmitted  to  the 
complainant  and  to  the  Board  by 
certified  mail,  return  receipt  requested. 

(b)  The  EEOC  decision  issued  under 
paragraph  (a)  of  this  section  is  final, 
subject  to  paragraph  (c)  of  this  section, 
within  the  meaning  of  §  268.406(d)  of 
this  part  unless: 

(1)  Either  party  files  a  timely  request 
for  reconsideration  pursuant  to 

§  268.406  of  this  part;  or 

(2)  The  Commission  on  its  own 
motion  reconsiders  the  case. 

(c)  The  Board,  within  30  days  of 
receiving  the  EEOC  decision,  shall  issue 
final  decision  pursuant  to  §  268.209  of 
this  part  based  upon  the  EEOC  decision. 

§  268.406    Reconsideration. 

(a)  Within  a  reasonable  period  of  time, 
the  Commission  may,  in  its  discretion, 
reconsider  an  EEOC  decision  issued 
under  §  268.405(a)  of  this  part, 
notwithstanding  any  other  provisions  of 
this  part. 

(b)  A  party  may  request 
reconsideration  of  an  EEOC  decision 
issued  under  §  268.405(a)  of  this  part 
provided  that  such  request  is  made 
within  30  days  of  receipt  of  an  EEOC 
decision  or  within  20  days  of  receipt  of 
another  party's  timely  request  for 
reconsideration.  Such  request,  along 
with  any  supporting  statement  or  brief, 
shall  be  submitted  to  the  Commission's 
Office  of  Review  and  Appeals,  and  to  all 
parties  with  proof  of  such  submission. 
All  other  parties  shall  have  20  days  from 
the  date  of  service  in  which  to  submit 

to  all  other  parties,  with  proof  of 
submission,  any  statement  or  brief  in 
opposition  to  the  request. 

(c)  The  request  for  reconsideration  or 
the  statement  or  brief  in  support  of  the 
request  shall  contain  arguments  or 
evidence  which  tend  to  establish  that: 

(1)  New  and  material  evidence  is 
available  that  was  not  readily  available 
when  the  EEOC  decision  was  issued; 

(2)  The  EEOC  decision  involved  an 
erroneous  interpretation  of  law. 
regulation  or  material  fact,  or 
misapplication  of  established  policy;  or 

(3)  The  EEOC  decision  is  of  such 
exceptional  nature  as  to  have  substantial 
precedential  implications. 


(d)  A  decision  on  a  request  for 
reconsideration  by  either  party  is  final 
and  there  shall  be  no  further  right  by 
either  party  to  request  reconsideration 
of  an  EEOC  decision. 

Subpart  E— Remedies,  Enforcement 
and  Civil  Actions 

§  268.501    Remedies  and  relief. 

(a)  General  procedures.  When  the 
Board  finds  discrimination  when 
issuing  its  final  decision  pursuant  to 
§  268.209  of  this  part,  the  Board  shall 
consider  the  following  elements  in 
providing  full  relief  to  complainants: 

(1)  Notification  to  all  employees  of  the 
Board  of  their  right  to  be  free  of 
unlawful  discrimination  and  assurance 
that  the  particular  types  of 
discrimination  found  will  not  recur; 

(2)  Commitment  that  corrective, 
curative  or  preventive  action  will  be 
taken,  or  measures  adopted,  to  ensure 
that  violations  of  law  and  this  part 
similar  to  those  found  unlawful  will  not 
recur; 

(3)  An  unconditional  offer  to  each 
identified  victim  of  discrimination  of 
placement  in  the  position  the  person 
would  have  occupied  but  for  the 
discrimination  suffered  by  that  person, 
or  a  substantially  equivalent  position; 

(4)  PavTnent  to  each  identified  victim 
of  discrimination  on  a  make  whole  basis 
for  any  loss  of  earnings  the  person  may 
have  suffered  as  a  result  of  the 
discrimination;  and 

(5)  Commitment  that  the  Board  shall 
cease  from  engaging  in  the  specific 
unlawful  employment  practice  found  in 
the  case. 

(b)  Relief  for  an  applicant.  (1)  (i) 
When  it  is  determined  in  a  final 
decision  that  an  applicant  for 
employment  has  been  discriminated 
against,  the  Board  shall  offer  the 
applicant  for  employment  the  position 
that  the  apphcant  for  employment 
would  have  ocay)ied  absent 
discrimination  or,  if  justified  by  the 
circumstances,  a  substantially 
equivalent  position  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  for  emplojinent  would  not 
have  been  selected  even  absent  the 
discrimination.  The  offer  to  the 
applicant  for  employment  shall  be  made 
in  writing.  The  applicant  for 
employment  shall  have  1 5  days  from 
receipt  of  the  offer  within  which  to 
accept  or  decline  the  offer.  Failure  to 
accept  the  offer  within  the  15-day 
period  will  be  considered  a  declination 
of  the  offer,  unless  the  applicant  for 
employment  can  show  that 
circumstances  beyond  his  or  her  control 
prevented  a  response  within  the  time 
limit. 


18112 


Ftderal  Rggigter  /  Vol  59.  Ka  66  /  Wednesday.  April  6>  1994  /  Rules  and  Regufationa 


Ui)  If  the  oBer  is  acceptet). 
appcHntmeat  shall  be  retroactive  to  the 
date  the  apphcant  foreinp)o)nneat 
would  have  been  hired.  Back  pay, 
computed  in  the  manner  prescribed  in 
5  CFR  550.805  shall  be  awarded  from 
the  date  the  applicant  for  employment 
would  have  entered  on  duty  until  the 
date  the  applicant  for  employment 
actually  enters  on  duty  unless  clear  and 
convincing  evidence  indicates  that  the 
applicant  would  not  have  been  selected 
even  absent  discrimination.  Interest  on 
back  pay  shall  be  included  in  the  back 
pay  computation  where  sovereign 
immunity  has  been  waived.  An 
applicant  for  employment  shall  be 
deemed  to  have  performed  service  at  the 
Board  during  such  period  for  all 
purposes  except  for  meeting  service 
requirements  for  completion  of  a 
required  probationary  period. 

(iii)  If  tiie  offer  of  employment  is 
dechned,  the  Board  shall  award  the 
applicant  for  employment  a  sum  equal 
to  the  back  pay  he  or  she  would  have 
received,  computed  in  the  manner 
prescribed  in  5  CFR  550.805  from  the 
date  he  or  she  would  have  been 
appointed  until  the  date  the  offer  was 
declined,  subject  to  the  Hmitation  of 
paragraph  (b)(3)  of  this  section.  Interest 
on  back  pay  shall  be  included  in  the 
back  pay  computation.  The  Board  shall 
inform  the  apphcant  for  employment,  in 
its  offer  of  emplojTnent,  of  the  right  to 
this  award  in  the  event  the  offer  of 
employment  is  declined. 

(2)  When  it  is  determined  in  a  final 
decision  that  discrimination  existed  at 
the  time  the  applicant  for  employment 
was  considered  for  employment  but  also 
by  clear  and  convincing  evidence  that 
the  applicant  would  not  have  been  hired 
even  absent  discrimination,  the  Board 
shall  nevertheless  take  all  steps 
necessar\-  to  eliminate  the 
discriminatory  practice  and  ensure  it 
does  not  recur. 

(3)  Back  pay  under  this  paragraph  (b) 
for  complaints  under  Title  V'll  cr  tiie 
Rehabilaation  Act  may  not  ext*-.n.-i  from 
a  date  earlier  than  two  years  pri.or  to  the 
date  on  which  the  corr.plaint  was 
initially  filed  by  the  applicjnJ  for 
ernplyyiTier.t. 

(r.)  fiiilirffor  an  err.pkyf:e.  When  it  is 
determincii  in  a  fii-ia!  Jerisicn  th.it  an 
eipplovte  of  the  Board  was 
distrim;j'3tDd  against,  the  Bcc/d  sh  I'l 
pruvica  relief,  which  shall  i;:.c!ude,  but 
ni  e.-l  not  bp  li.-nitc^d  to,  cne  tr  more  of 
th«  folio'vM'ng  actions: 

(1)  Non'i»i{:rim:n,alory  pl:4:cTnent. 
with  back  pay  conipute<l  in  the  manner 
p!  escribed  in  5  CFR  550.805  urJo-ss 
clear  3  od  convincing  evidence 
contained  in  the  record  demonstrates 
that  the  per.sonnel  action  would  have 


b«en  tak^i  even  absent  tfie 
dncrimhiation.  Interest  on  back  pay 
shall  be  included  in  the  back  pay 
computation  where  sovereign  immunity 
has  been  waived.  The  back  pay  Hability 
under  Title  VH  or  the  Reb^iHtation  Act 
is  limited  to  the  two  jwars  prior  to  the 
date  the  discrimination  complaint  was 
filed; 

(2)  If  clear  and  convincing  evidence 
indicates  that,  although  discrimination 
existed  at  the  time  the  personnel  action 
v.-»s  taken,  the  personnel  action  would 
have  been  taken  even  absent 
discrirainaticHi,  the  Board  shall 
nevertheless  eliminate  any 
discriminatory  practice  and  ensure  it 
does  not  recur, 

(3)  Cancellation  of  an  unwarranted 
personnel  action  and  restcn'ation  of  the 
employee? 

(4)  Expunction  from  the  Board's 
records  of  any  adverse  materials  relating 
to  the  discriminatory  practice;  and 

(5)  Full  opportunity  to  participate  in 
the  employee  benefit  denied  (e.g., 
training,  preferential  work  assignments, 
overtime  scheduling), 

(d)  Mitigation  of  damages.  The  Board 
shall  not  decline  to  grant  relief  based 
upon  failure  to  mitigate  damages  unless 
it  has  clear  and  convincing  evidence 
that  the  employee  or  applicant  for 
employment  has  failed  to  mitigate 
damages.  The  Board  shall  have  the 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  the  complainant  has 
failed  to  mitigate  his  or  her  damages. 

(e)  Attorney's  fees  or  costs — (1) 
Awards  of  attorney's  fees  or  costs.  The 
provisions  of  this  paragraph  (e)  relating 
to  the  award  of  attorney's  fees  or  costs 
shall  apply  to  allegations  of 
discrimination  prohibited  by  Title  VTl 
and  the  Rehabilitation  Act.  In  a  notice 
of  final  action  or  a  decision,  the 
employee  or  applicant  for  employment 
may  bo  awarded  reasonable  attorney's 
fees  or  costs  (including  e^Cpcrt  v/itness 
fees)  incurred  in  Cie  processLr.g  of  the 
complaint.  In  this  r^^gard: 

(i)  A  finding  of  discrimination  raises 
a  presumption  of  cnLitiement  to  an 
award  of  attorney's  foes; 

(ii)  Attorney's  fees  an.-  ailowabio  only 
for  the  sfTvicvis  <»f  members  of  thu  Bar 
and  Idw  cir^rV.?;,  r,2raiegals  or  law 
students  uiuitT  the  siiperv  ision  of 
inf  .Tihtrs  of  Uin  E-ar.  except  that  no 
award  is  a!lowahlo  fcr  the  services  of 
any  employee  of  the  Federal 
Cov»*rnin«?nf;  and 

(iii)  Attorney's  fees  shall  be  pjid  only 
kit  sorvicos  performed  after  tht?  filing  of 
a  v;ritton  comp'sint  and  after  l>ie 
complainant  has  notified  the  Board  that 
ha  or  she  is  repr»^sontf  d  by  an  attorney, 
e}«cept  that  fees  allovirable  for  a 
reasonable  prriod  cf  time  prior  to  the 


notification  of  representation  for  any 
services  performed  in  reaching  a 
determination  to  represent  the 
complainant  Written  submissions  to  the 
Board  that  are  signed  by  the 
representative  shall  be  deemed  to 
constitute  notice  of  representation. 

(2)  Amount  of  awards,  (i)  When  the 
attorney's  fees  or  costs  are  awarded,  the 
complainant's  attorney  shall  submit  a 
verified  statement  of  costs  and 
attorney's  fees  (including  expert  witness 
fees),  as  appropriate,  to  the  Board 
within  30  days  of  receipt  of  the  final 
decision,  unless  a  request  fcr  review  or 
reconsideration  is  filed.  A  statement  of 
attorney's  fees  shall  be  accompanied  by 
an  affidavit  executed  by  the  attorney  of 
record  itemizing  the  attorney's  charges 
for  legal  services  and  both  the  verified 
statement  and  the  accompanying 
affidavit  shall  be  made  a  part  of  the 
complaint  file.  The  amount  of  attorney's 
fees  or  costs  to  be  awarded  the 
complainant  shall  be  determined  by 
agreement  among  the  complainant,  the 
complainant's  representative  and  the 
Board  Such  agreement  shall 
immediately  be  reduced  to  writing. 

(ii)  (A)  If  the  cc»nplainant,  the 
complainant's  representative  and  the 
Board  cannot  reach  an  agreement  on  the 
amount  of  attorney's  fees  or  costs  within 
20  days  of  the  Board's  receipt  of  the 
verified  statement  and  accompanying 
affidavit,  the  Board  shall  issue  ■ 
decision  determining  the  amount  of 
attorney's  £ees  or  costs  due  within  30 
days  of  receipt  of  the  statement  and 
affidavit  The  decision  of  the  Board 
shall  include  the  specific  reasons  for 
determining  the  amount  of  the  award. 
The  complainant  or  the  complcunant's 
representative  may  file  a  request  for 
review  with  the  Commission  of  the 
Board's  decision,  and  the  Board's  notice 
to  the  complainant  and  his  or  her 
representative  shall  include  EEOC  Form 
573,  notice  of  Appeal/Petition. 

(B)  The  amount  of  attorney's  fees  shall 
be  calculated  in  accordance  with 
existing  case  law  using  the  following 
.:t*ind.\rdsi  The  starting  point  shall  be 
ihe  number  of  hcurs  reasonably 
expended  multiplied  by  a  reasonable 
hourly  r^te.  This  amount  may  be 
rrduced  cr  increased  in  ccnsideration  cf 
th  •  following  factors,  although 
orr  liiarily  many  of  these  factors  are 
subsumed  wi'Jiin  the  calculaticm  set 
forth  'n  this  paragraph  (e)(2){ii)(B):  The 
time  and  labor  required,  'he  novelty  and 
difficulty  of  the  questions,  the  skill 
requisite  to  perform  the  legal  service 
pripe.'ly,  the  attorney's  preclusion  from 
other  employment  due  to  acceptance  of 
the  case,  the  customary  fee,  whether  the 
fee  is  fixed  or  contingent,  time 
limitations  imposed  by  the  client  or  the 
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Lircu.-r.stancf^,  the  amount  involved  and 
the  r'-.:\;!ts  obtnLned.  the  i^xper^zuce, 
r:pi:Ut;r.n,  and  aoiliiy  of  thfi  ettnmey, 
ihp  undeiirahility  of  the  caso.  the  r..-j:i;re 
iind  !ent;;h  i.f  ;hs  proi"-" -si-inal 
r-'btir/nship  A".th  the  dier.!,  ^2ii  tro 
HW\i:ds  i.T  similar  ca.^r,.  Oidv  in  ciisos 
c.f  exceptional  suro  ss  should  any  cf 
the-^'j  factors  b«  u-ed  to  »:nha;.r.fi  c-n 
£v  .t:!  corap uNd  by  the  for^,j;a  -   t 
f  r;n  in  this  L>rir.if^rjph  (f '[-)f'ij{;U- 

("•  The  co;,ts  that  nay  be  a-.vardf-d  ar^ 
tho.':.  -  au'horiz.^'i  by  28  U.S.C.  19:o  to 
iiH.-hide:  Fc^c;  of  the  rfvortt-r  '>r  ;^;1  ..:r 
any  of  the  sf-nographic  tran.script 
nrrccbPi'iiv  obt-iinod  fur  use  in  tht:  rase; 
fees  an.;  n.bbiirsomRnts  for  prin'.iiig  and 
wi';n»'h-,::,;  and  fees  ft.r  e\pmp!;. "cation 
find  copies  net  os^ojiiv  retained  for  ust? 
in  the  ra s'?. 

(i  j)  Witness  fees  biiall  be  awarded  in 
accordance  with  the  provisions  of  23 
U.S  C.  1821.  except  that  no  award  shall 
b(?  nidde  for  a  federal  empluvee  -Aho  is 
in  a  duty  status  when  made  available  as 
a  witness. 

§  2Sa.502    Comp!!ance  with  EEOC 
decisions. 

(a)  The  relief  ordered  in  an  EEOC 
decision,  if  accepted  pursuant  to 
§  25S.209  of  this  part  as  a  final  decision, 
or  not  acted  upon  by  the  Board  within 
the  time  periods  of  §  268.209  of  this 
part,  shall  bs  binding  upon  the  Board. 
Failure  to  implement  its  final  decision. 
01  the  EEOC  atci-sion  in  such 
circumstances,  shall  be  ground;  for  the 
tompiainai:it  to  file  a  civil  action  under 
*>§  258.505  and  268.506  of  this  part. 

(b)  NotArhstanding  paragraph  (a)  of 
tJiis  station,  when  the  Board  r<^quepts 
r!=>ccnsideration,  wh^n  the  case  invcK-es 
an  employ<»e's  rcmcval,  secfir=3ti-.n,  or 
susren.sion  continuing  beyond  the  date 
of  ;n=-  request  for  reccnsid-rs^on,  and 
whon  ihe  KEOC  decisicn  -ccmmends 
rvtr:  Active  res'ora'ion,  th.a  Boarrj  ^hall 
co.-nply  with  the  EEfjC  .i-=ri,-ion  or.lv  to 
the  ev'pnt  of  th--  tcin-n.-arv  or 


ct. 


-A 


nai  restoration  cf  the  e.T.ploy^-e 
to  duty  flatus  in  the  position 
recmmended  by  the  Commission. 
jrrr  -.i.-:^  t.'ie  outcome  of  thfi  2'"-.rr.'s 
rt^;u(  St  tor  rs-co'.sider:'tion. 

{1}  Strvire  under  th  '.  t^mvt-r^rj  or 
ccn:.'.:ional  rest,  ■ratio.'"  provisi'^n'i  of 
this  par:-grapn  {b]  sha.'i  -a;  cr-ditovi 
;...,. -.-d  the  romnletion  of  a  prob^jti-nx-y 
or  tri.d  j.'eriod,  or  eh.ijibil;ty  for  a  within- 
rrade  increase,  if  the  EEOC  decision  is 
upheld. 

(2)  The  Board  shall  r  otify  the 
Comm.ssion  and  the  employee  in 
V.  :i*jng,  at  the  same  time  it  requests 
reconsideration,  that  the  relief  it 
provides  is  temporary  or  conditional 


(c)  Rr")ief  shall  h-e  prcvidr^d  in  full  no 
later  than  60  davs  af*pr  all 
admini.stntive  proceedingr.  have  endt;d. 

§  ?63.503    Er.«orcer*er>t  o(  EECC  decisions. 

Li)  P.'tjiion  for  -nf'^rrf^nient.  .'\s  S'.:t 
forth  in  ihi--  section,  a  complainant  may 
pe-rifion  the  Commission  for 
enfor-jeni'^nt  of  an  EEQf ;  decision  is.sued 
undi-r  l.h'?  review  proce<i.s  'f  this  p.:rt. 
Thv  petition  shall  be  submitted  to  the 
Ofiir^  of  Federal  Operations,  Equal 
F:mplo\n:ent  Opportunity  Ccirjr.issi-.n. 
The  p.-'titi-.n  sh..:!  speci'lcally  set  fc.r'h 
th«  r-a.:or.s  that  b-ad  the  crm.  jla.'r.ant  to 
bt'iicvo  thc-t  the  Doard  >■.  -  it  rom-^'v-^-P 
with  the  EEOC  decision.  ''  '     ' 

\b)  Com^lianc^.  The  Co;..;.-.issi  :,n's 
Ofnce  of  Feder.-il  Oofcraticns  may  take 
appropria'p  acti-p.  to  a-^cortam  whether 
the  Bca.'d  should  hiave  adopted  the 
EEOC  decision  pursu-int  to  §268.209  of 
this  part.  If  the  Comimissi^n  dete.-iTiines 
th  jt  the  Board  has  faded  to  comply  v»-ith 
the  EEtX:  decision  in  hdl,  Lhe 
Com.missicn  m.ay  undertake  the  efforts 
set  forth  in  pa.-agrapbs  (c)  and  (d)  of  this 
section  to  obtain  compliance  by  the 
Board. 

(c)  Ganfication-  The  Commission's 
Office  of  Fedp.-al  Operations  may,  on  its 
own  motion  or  in  response  to  the 
petition  for  enforcement  or  in 
connpcticn  with  a  timely  request  for 
reconsideration,  issue  a  clari.'jcation  of 
an  EEOC  decision.  A  clanfu^ation  may 
not  change  the  result  of  a  prior  EEOC 
decision  or  enlarge  or  di.T.inish  the 
rehef  contained  in  the  EEQC  d<xi-.ion, 
but  it  m.ay  farther  ^xpiaia  the  me,uii:-;g 
or  int'^.af  of  die  EEOC  decision.  The 
Commission  m.ay  also  send  a  nctica  to 
tne  Board  st-eking  ^n  expl-ma'.cn  why 
the  Bon.-ri  faii-d  to  adrpt  t.ie  EEO<: 
d-^cis:on  as  ks  final  dhcjsion  under 
§  263.209  of  this  part,  a,:  J  the  Board 
shall  respond  to  such  n-'quesf  within  30 
days  of  recoipt  of  the  ;v  ':( e  addre'.sir.g 
the  issue  rais.'d  by  the  Commission. 
(rfj  X.itJi''cohcn  to  rrmpl'iincn:  of 
c'mpirtion  cf  cd:r.jnjj.ir(:t:vp  fffcr!:'. 
Where  the  Commission  has  detcrmi.-»td 
that  tne  Board  has  fa'i'^d  to  ad->pt  the 
EI,OC  d.?<  ision  3s  its  final  rt-Tiiu  n,  the 
Coni.rr.issi;  n  .m  ,y  "otif-v'  the 
complaina.nt  who  Ti.is  i>«='it;o-.'»d  the 
Commission  under  paragraph  (a)  of  this 
section  of  his  or  h-r  r;^-;.t  to  Hie  a  civil 
actit/n  under  ^26c^  505  of  u"iis  nart  f'--r 
ri.iu.-e  of  i.^ie  B.vird  to  adopt  'he  EEi/": 
coi'.i.^ion  d-;  its  Pn  )i  r!f"i,i>.ion. 

§  263.504    Compliance  with  seJtfe.-ren: 
agreements  and  final  d^cisvons. 

(a)  Any  settlem.r  nt  agreement 
knowingly  and  voluntarily  agreed  to  by 
the  Board  and  a  complainant,  reached  at 
any  stage  of  the  complaint  process,  shall 
be  binding  on  both  parties.  A  final 


(M  .  i:  :nn  of  the  Board  that  ha-?  rot  U-fn 
the  subitrt  of  .--evie-.v  by  the 
Ccmmission,  or  in  a  civil  action,  shall 
noncihelf  s.s  l»;  bindirt;  en  the  Beard.  If 
the  complainant  believes  that  the  Eosni 
h  IS  fdihvd  to  co.mply  witn  the  terms  of 
a  >;.^i!l.  mrnt  pjr-iement  or  a  t^nal 
decision,  th(3  compluinrfnt  shall  rotify 
the  EEiO  Froerams  DirTtor,  in  wnri-:!^. 
of  the  alleged  uoncomiphancn  within  30 
days  of  when  the  cun:p;ainant  knew  or 
should  ha\e  known  of  the  al'r-t'.  ,1 
noncompbanc e.  The  complaincnt  r.iiy 
rf-quest  that  the  Board  implement  the 
t^-rms  of  Lhe  settlement  agreement  or 
final  decision  or  altentivuly,  that  r.e 
complaint  be  reinstated  for  furlh.  r 
prrxessing  from,  the  point  p.-oces^i.-ig 
ceased. 

fb)  The  B'>a.-d  sh<ill  afem.pt  to  resolve 
the  matter  brought  to  the  .Board's 
attention  by  the  complainant  in 
paragraph  (a)  of  this  section,  and 
respond  to  the  complainant,  in  writing. 
If  the  Boa.rd  has  not  responded  to  the 
complainant,  in  v\Titing,  or  if  the 
complainant  is  not  satisfied  with  the 
Board's  attempt  to  resolve  the  miaffer. 
the  complainant  miay  request  the 
Commission  to  review  whether  the 
Board  has  comphed  with  the  terms  of 
the  settlement  agreement  or  the  final 
decision.  The  complainant  may  file 
sui  h  reque-^t  for  review  35  davs  after  he 
or  she  has  served  the  Boerd  with  the 
notice  of  allegations  of  noncompliancr?, 
but  m.ust  file  the  request  for  reviev*»  \sith 
the  Ccmm-Lssion  within  30  davs  of  his 
or  her  receipt  of  a  Board's 
dett  .-ni.:\ation.  The  ccmpidinant  must 
ser^e  a  copy  of  tne  request  for  review  on 
th"  Board  and  the  Board  .may  submit  a 
response  to  the  Com..mission  wi'hin  30 
cays  of  receiving  notice  of  .'equesf  ut 
rf.  iew. 

(<  J  Frier  t.^  rendering  it; 
d-^teiiriin  itioii,  the  Conim.ission  mjy 
I'^qutiSt  that  the  panier  submit  what  'v.-r 
additional  i.'ifonmati'-in  cr 
dtx-umer'aiim  they  ,ie»-r3  nei.e;v..i.-y.  or 
It  :.;iy  dire'.t  inat  an  in'.estigalion  or 
hej.-ing  en  the  maftt-r  t.-  tonduct-d.  If 
th':  Cor:imiss:.:a  detPirvnes  that  'ne 
Br\^:■i  is  net  in  ccmpb-;  .'.e  .and  th.? 
T'  n.-  omp:ia.ncP  is  not  aVr.buf.ibift  to 
ai  ts  or  ronituct  of  the  i^mpiainant,  ^t 
rny  order  th.t  the  conplaint  b^- 
rf  n'-'.i'cd  .'■,,r  further  processing  from 
the  point  processing  nased.  Aileca'ions 
that  subsequent  acts  of  discriminatfcn 
violate  a  settiemf^-nt  a^ref-ment  shid  be 
processed  as  separate  com.plaints  u.-.der 
§§  268.205  or  263.305  of  this  part.  £S 
appropriate,  rather  than  under  this 
section. 
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§  268.505    Civil  action:  Title  VII,  Age 
Discrimination  in  Employment  Act  and 
Rehabilitation  Act 

A  complainant  who  has  filed  an 
individual  complaint,  an  agent  of  the 
class  who  has  filed  a  class  complaint  or 
a  claimant  who  has  filed  a  claim  for 
individual  relief  pursuant  to  a  class 
complaint  may  file  a  civil  action  in  an 
appropriate  United  States  District  Court 
alleging  violations  of  Title  VII.  the 
ADEA  or  the  Rehabilitation  Act: 

(a)  Within  90  days  of  receipt  of  the 
Board's  final  decision  on  an  individual 
or  class  complaint,  whether  or  not  a 
request  for  review  has  been  filed  with 
the  Commission: 

(b)  After  180  days  from  the  date  of 
filing  an  individual  or  class  complaint 
if  a  request  for  review  by  the 
Commission  has  not  been  filed  and  a 
final  decision  of  the  Board  has  not  been 
issued: 

(c)  Within  90  days  of  receipt  of  an 
EEOC  decision;  or 

(d)  After  180  days  from  the  date  of 
filing  a  request  for  review  with  the 
Commission  if  an  EEOC  decision  has 
not  been  issued  by  the  Commission. 

§  268.506    Civil  action:  Equal  Pay  Act. 

A  complainant  may  file  a  civil  action 
under  section  16(b)  of  the  Fair  Labor 
Standards  Act  (29  U.S.C.  216(b))  in  a 
court  of  competent  jurisdiction  within 
two  years  or,  if  the  violation  is  willful, 
three  years  of  the  date  of  tlie  alleged 
violation  of  the  Equal  Pay  Act  regardless 
of  whether  he  or  she  pursued  any 
administrative  complaint  processing  (29 
U.S.C.  225).  Recovery  of  back  wages 
under  the  Equal  Pay  Act  is  limited  to 
two  years  prior  to  the  date  of  filing  suit, 
or  to  three  years  if  the  violation  is 
deemed  willful.  Liquidated  damages  in 
an  equal  amount  may  also  be  awarded. 
The  filing  of  a  complaint  or  request  for 
review  with  the  Commission  under  this 
part  shall  not  toll  the  time  for  filing  a 
civil  action. 

§  268.507    Effect  of  filing  a  civil  action. 

Filing  a  civil  action  under  §§  268.505 
or  268.506  of  this  part  shall  terminate 
the  Commission's  processing  of  any 
request  for  review.  If  a  private  suit  is 
filed  subsequent  to  the  filing  of  a 
request  for  review,  the  parties  shall 
notify  the  Commission  of  such  filing  in 
writing. 

Subpart  F— Matters  of  General 
Applicability 

§  268.601     EEO  group  statistics. 

(a)  The  Board  shall  collect  and 
maintain  accurate  employment 
information  on  the  race,  national  origin, 
sex  and  disabilities  of  its  employees. 


(b)  Data  on  race,  national  origin  and 
sex  shall  be  collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  Board  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Bo£ird's  obligation  to  report 
it.  If  the  employee  still  refuses  to 
provide  the  information,  the  Board  shall 
make  a  visual  identification  and  inform 
the  employee  of  the  data  it  will  be 
reporting.  If  the  Board  believes  that 
information  provided  by  an  employee  is 
Inaccurate,  the  Board  shall  advise  the 
employee  that  the  purpose  for  which  the 
data  is  being  collected  is  solely 
statistical,  of  the  need  for  accuracy,  of 
the  Board's  recognition  of  the  sensitivity  ■ 
of  the  information,  and  of  the  existence 
of  procedures  to  prevent  its 
unauthorized  disclosure.  If,  thereafter, 
the  employee  declines  to  change  the 
apparently  inaccurate  self  identification, 
the  Board  shall  accept  it. 

(c)  Subject  to  applicable  law,  the 
information  collected  under  paragraph 
(b)  of  this  section  shall  be  disclosed 
only  in  the  form  of  gross  statistics.  The 
Board  will  not  collect  or  maintain  any 
information  on  the  race,  national  origin, 
or  sex  of  individual  employees  except  in 
accordance  with  applicable  law  and 
when  an  automated  data  processing 
system  is  used  in  accordance  with 
standards  and  requirements  prescribed 
by  the  Commission  to  insure  individual 
privacy  and  the  separation  of  that 
information  from  the  employee's 
personnel  record. 

(d)  The  Board's  system  shall 
incorporate  the  following  controls: 

(1)  Only  those  categories  of  race  and 
national  origin  approved  by  tlie 
Commission  shall  be  used:  and 

(2)  Only  the  specific  procedures  for 
the  collection  and  maintenance  of  data 
that  are  prescribed  or  approved  by  the 
Commission  shall  be  used. 

(e)  The  Board  shall  use  the  data  only 

I  in  studies  and  analyses  that  contribute 
affirmatively  to  achieving  the  objectives 
of  the  Board's  equal  employment 
opportunity  program.  The  Board  shall 
not  establish  quotas  for  the  employment 
of  persons  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin. 

(0  Data  on  disabilities  shall  also  be 
collected  by  voluntary  self- 
identification.  If  an  employee  does  not 
voluntarily  provide  the  requested 
information,  the  Board  shall  advise  the 
employee  of  the  importance  of  the  data 
and  of  the  Board's  obligation  to  report 
it.  If  an  employee  who  has  been 
appointed  pursuant  to  the  Board's 
affirmative  action  program  for  hiring 
individuals  with  a  disability  still  refuses 
to  provide  the  requested  information, 
the  Board  shall  identify  the  employee's 


disability  based  upon  the  records 
supporting  the  appointment.  If  any 
other  employee  still  refuses  to  provide 
the  requested  information  or  provides 
information  that  the  Board  believes  to 
be  inaccurate,  the  Board  shall  report  the 
employee's  disability  status  as 
unknown. 

(g)  The  Board  shall  report  to  the 
Commission  on  employment  by  race, 
national  origin,  sex  and  disability  in  the 
form  and  at  such  times  as  the  Board  and 
Commission  shall  agree. 

§  268.602    Reports  to  the  Equal 
Employment  Opportunity  Commission. 

(a)  The  Board  shall  report  to  the 
.  Commission  information  concerning 

pre-complaint  counseling  and  the 
status,  processing,  and  disposition  of 
complaints  under  this  part  at  such  times 
and  in  such  manner  as  the  Board  and 
Commission  shall  agree. 

(b)  The  Board  shall  advise  the 
Commission  whenever  it  is  served  with 
a  federal  court  complaint  based  upon  a 
complaint  that  is  pending  review  at  the 
Commission. 

(c)  The  Board  shall  prepare  annually 
equal  employment  opportunity  plans  of 
actions,  in  the  form  requested  by  the 
Commission,  and  shall  submit  such 
plans  for  review  and  advice  by  the 
Commission.  The  plans  of  action  shall 
include: 

(1)  Provision  for  the  establishment  of 
training  and  education  programs 
designed  to  provide  maximum 
opportunity  for  employees  to  advance 
so  as  to  perform  at  their  highest 
potential; 

(2)  Description  of  the  qualifications, 
in  terms  of  training  and  experience 
relating  to  equal  employment 
opportunity,  of  the  principal  and 
operating  officials  concerned  with 
administration  of  the  Board's  equal 
employment  opportunity  program;  and 

(3)  Description  of  the  allocation  of 
personnel  and  resources  proposed  by 
the  Board  to  carry  out  its  equal 
emplo>Tncnt  opportunity  program. 

§  268.603    Voluntary  settlement  attempts. 

The  Board  shall  make  reasonable 
efforts  to  settle,  voluntarily,  complaints 
of  discrimination  as  early  as  possible  in, 
and  throughout,  the  administrative 
processing  of  complaints,  including  the 
pre-complaint  counseling  stage.  Any 
settlement  reached  shall  be  reduced  to 
writing  and  shall  be  signed  by  both 
parties  and  shall  identify  the  allegations 
resolved. 

§  268.604    Filing  and  computation  of  time. 

(a)  All  time  periods  in  this  part  that 
are  stated  in  terms  of  days  are  calendar 
days  unless  otherwise  stated. 
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fb)  A  document  shall  be  deemed 
timely  filed  if  it  is  delivered  in  person, 
or  sent  via  U.S.  mail  and  postmarked 
before  the  expiration  of  the  applirable 
filing  period;  or,  in  the  absence  of  a 
legible  postmark,  if  it  is  received  na 
U.S.  mail  within  five  days  of  the 
expiration  of  the  applicable  filing 
period. 

(c)  The  time  limits  in  this  part  are 
subject  to  waiver,  estoppel,  and 
equitable  tollina. 

Id)  The  first  tSiy  counted  shal!  be  the 
day  after  the  event  from  which  the  time 
period  began  to  run  si^d  the  last  day  of 
the  period  shall  be  included,  uniess  it 
falls  on  a  Satxirday,  Sunday,  or  Federal 
holiday,  in  which  case  the  period  shall 
be  extended  to  include  the  next 
business  day. 

§  268.e05    Representation  and  officiaJ  time. 

(a)  At  any  stage  in  the  processing  of 
a  ccmpLiint,  Including  the  counseli.ig 
stagg  under  §  268.204  of  this  part.  tha° 
complainant  shall  have  the  right  to  be 
accompanied,  represented  and  advised 
by  a  repres-mfative  of  complainant's 
choice. 

fb)  If  the  complainant  is  an  employee 
of  the  Boa^rd,  he  or  shn  shall  have  a 
reasonable  aiiKiunt  of  official  timo,  if 
otherwi.se  on  duty,  to  prepare  ihe 
complaint  and  to  respond  to  Board  diid 
Commission  requests  for  infonnatian.  If 
the  complaina-n  is  an  employee  of  the 
Ho.ird  and  he  or  .she  dr>?ign3fi:«  another 
employee  of  the  Beard  as  his  cr  her 
r!»pr.?sontative,  the  representative  shall 
h;.ve  a  n\^sonab!e  amount  of  official 
lime,  if  otherwise  on  duty,  to  pr^:pdre 
Lhe  complaint  and  r'^spond  to  Bc.ird  z^ii 
r-omraission  requests  for  inform ntjon. 
The  Do>ird  is  not  obligated  to  c^an-^u 
v,;ork  schedules,  incur  overtin;e  wages, 
or  pay  travel  expen.ses  to  facili: t.c»  the 
choir.a  of  a  specific  rsprest'ntn^ive  or  to 
aliov  the  complainant  and 
representative  to  confer.  The 
co2nplaLnant  and  the  repret-'.intative,  if 
employed  by  the  Board  and  otherwise  m 
a  pay  status,  shall  be  on  ofGci  il  time, 
regardless  of  their  tours  of  duly,  vvhen 
thf-ir  presence  is  authorized  or  required 
by  the  Board  or  the  Commission  d.uing 
the  investigation,  infonnal  adjusfruent, 
or  hearing  en  the  complaint. 

(c)  In  cases  where  the  rcpresenidtioa 
of  a  complainant  or  the  Board  would 
conflict  with  the  official  or  collateral 
duties  of  the  representative,  the  Board 
may,  after  giving  the  representative  an 
opportunity  to  respond,  disqualify  the 
representative. 

(d)  Unless  the  complainant  states 
otherwise  tn  writing,  after  the  Board  has 
received  written  notice  of  the  name, 
address  and  telephone  number  of  a 
representative,  all  ofBcial 


correspondence  shall  be  with  the 
representative  with  copies  to  Lhe 
complainant.  When  the  co.mpiainant 
designates  an  attorney  as  representative, 
sen-ice  of  documents  and  decisions  on 
the  complaint  shall  be  m.ade  on  the 
Ettomey  and  not  on  the  complainuit. 
and  time  frames  for  receipt  of  materials 
by  the  complainant  shall  be  computed 
from  the  time  of  receipt  by  the  attorney. 
The  complainant  must  serve  all  official 
correspondence  on  the  designated 
representative  of  the  Board. 

(e)  The  complainant  shall  at  all  times 
be  responsible  for  proceeding  with  the 
complaint  whether  or  not  he  or  she  has 
designated  a  representative. 

(f)  Witnesses  who  are  Board 
empJoyees  shall  be  in  a  duty  status 
when  their  p.'esonce  is  authorized  or 
required  in  connection  with  a 
comipiaint. 

§  258.606    JoJnt  processing  and 
consolidation  ot  complaints. 

Complaints  of  discrimi.iation  filed  by 
two  or  more  complai.idnts  consisting  of 
substantially  sLnular  allegations  of 
discrimination  or  relating  to  the  same 
matter,  or  two  or  more  romplair.ts  of 
discrimination  from  the  same 
complainant,  may  be  consolidated  by 
the  Board  for  joint  processing  af;*^ 
appropriat-i  nolincation  t:i  the  p-utips. 
Tho  d,ite  of  the  first  nie<i  crir-piciint 
controls  the  applicable  tim'j  frami's 
undnr  subpart  3  of  tl.is  part 

Subpart  G — Prohibition  Against 
Discrimination  In  Board  Programs  and 
Act'vlties  Because  of  a  Physical  or 
Mental  Disability 

§268.701     Purpose  ar^d  appffcaCon. 

(a)  Purpose.  The  purpose  cf  this 
subpart  G  is  to  prohibit  disrrinii.natlon 
on  the  b  isis  of  a  d]s.ibi!ity  in  prcg.-ams 
oractivitJf'S  conducted  hy  the  Board. 

(b)  Application.  (1)  ThL  subpart  G 
apphes  to  ell  programs  and  activities 
conducted  by  the  Bax-'d.  Such  progra.'ns 
and  activities  in-'l^jde: 

(i)  Holding  open  meetings  of  th<j 
Board  or  other  meetings  cr  public 
hearings  at  th"?  Board's  office  in 
Wa.shington,  DC; 

(ii)  Responding  to  inquiries,  filing 
tomploizits,  or  applying  for  employment 
at  the  Board's  office; 

(iii)  Making  available  the  Bo.ird's 
library  faciliti<»s;  and 

(iv)  Any  other  lav-t-ful  interaction  with 
the  Board  or  its  staff  in  any  official 
matter  with  people  who  are  not 
employees  of  the  Board. 

(2)  This  subpart  G  does  not  apply  to 
Federal  Reserve  Banks  or  to  financial 
institutions  or  other  companies 
supervised  or  regulated  by  the  Board. 


§258.702    Nottce. 

The  Board  shall  make  available  to 
employees,  applicants  for  em.ployment 
participants,  beneficiaries,  and  ether 
interested  persons  infonna'ion 
regarding  the  provisions  of  tliis  subpart 
G  and  its  applicability  to  the  programs 
and  activitit-s  conducted  by  the  Board, 
and  make  this  information  available  to 
them  in  such  m.inner  as  the  Board  finds 
necessary  to  apprise  such  persons  of  the 
protections  agiinst  discnmiuation 
assured  them  by  this  subpart  G 

§  268.703    Proh  njltlon  against 
discrfmination. 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  excluded  from 
participation  in.  be  denied  the  b«aefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  conducted  by  the  Board. 

(b)(1)  The  Board,  in  providing  any 
aid,  benefit,  or  service,  may  not.  directly 
or  through  contractual.  licensing,  or 
other  arrangen;ent.<!,  on  the  basis  of  a 
disabihty; 

(i)  Deny  a  qMalified  individual  with  a 
disability  the  opportunity  to  partidpit-; 
in  or  bi-nrfit  from  the  aid,  benerlt.  or 
service  that  is  ncn  equdl  to  that  p.-uvid.> 
to  others; 

(ii)  Afford  a  qanfifi-'d  indivlduil  with 
a  disabflirv  ■in  opportunity  to  parti-ip.ae 
in  or  benefit  from  t.'ie  aid,  benofif.  or 
service  that  is  not  equnl  to  that  afforcv-d 
others; 

(iii)  rVovide  a  quaiifi»'d  individunl 
with  3  disability  with  an  aid.  benefit,  or 
servi-e  that  is  not  as  effr-ctive  In 
a:7oidir)g  <qu.d  opportun.ty  to  obi-iin 
the  same  nsu.lt.  to  gain  the  same  hi  n^^fit. 
or  to  reach  the  same  lnvel  of 
ac  hieveraent  ^s  th.^t  provided  to  j-J-.e.-s; 
(iv)  P^rovide  difft-rent  or  ."wparaf"  aid, 
b(!n"fifs.  or  services  to  i.-rdividtidls  w,\h 
a  dJs.ibi)!ty  or  to  any  cia'^s  of  individuals 
with  a  disability  than  is  provided  to 
others  unless  siirh  action  is  nere.sviry  ta 
provide  O'lalificd  irdividuab  with  a 
d.ijhihty  with  aid,  benefits,  or  srr.ices 
th-it  are  as  ef.^ecfive  as  those  provided  io 
others; 

(v)  Deny  a  quaiifi.Hl  individual  wi'h  a 
disability  the  opportanjfy  to  particjpafi^ 
as  a  mt^mbt^r  of  planning  or  adiasory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
Individual  with  a  disability  in  the 
enjoyment  of  any  right,  privilege, 
advaatag«\  or  opportunity  enjo>ed  by 
others  receiving  the  aid,  b-eryefit.  or 
service. 

(2)  The  Board  m^ay  not  <leny  a 
qualified  individual  with  a  disability 
the  opportimity  to  participate  in 
programs  or  activities  that  are  not 
separate  or  different,  despite  th»? 
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existence  of  permissibly  separata  or 
different  programs  or  activities.' 

(3)  The  Board  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration,  the  purpose  or  effect  - 
of  which  would: 

(i)  Subject  qualified  individuals  with 
a  disability  to  discrimination  on  the 
basis  of  a  disability>«r 

(ii)  Defeat  or  substantially  impair        ' 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 

(4)  The  Board  may  not,  in  determining 
the  site  ot  location  of  a  facility,  make 
selections  the  purpose  or  effect  of  which 
would: 

(i)  Exclude  individuals  with  a 
disability  from,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination-  under  any  program  or 
activity  conducted  by  the  Board;  or 

(ii)  Defeat  or  subtfanUally  impair  the 
accomplishment  of  the  objectives  or  a 
program  or  activity  with  respect  to 
individuals  with  a  disability.  i 

(5)  The  Board,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  fliat  subject  qualified    ■-  ^ 
individuals  with  a  disability' to               ^ 
discrimination  on  the  basis  of  e     ^  .-:l 
disability.                                           :     ! 

(6)  The  Board  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  a  diMbility  to  .  .-| 
discrimination  on  the  basis  of  a  I 
disability,  nor  may  the  Board  establish 
requirements  for  the  programs  and 
activities  of  licensees  or  certified 
entities  that  subject  qualified  1 
individuals  with  a  disability  to  I 
discrimination  on  the  basis  of  a 
disability.  However,  the  programs  and 
activities  of  entities  that  are  licensed  or 
certified  by  the  Board  are  not, 
themselves,  covered  by  this  subpart  G. 

(c)  The  exclusion  of  individuals  who 
do  not  have  a  disability  from  the 
benefits  of  a  program  limited  by  Federal 
statute  or  Board  order  to  individuals 
with  a  disability  or  the  exclusion  of  a 
specific  class  of  individuals  with  a 
disability  from  a  program  limited  by 
Federal  statute  or  Board  order  to  a 
different  class  of  individuals  with  a 
disability  is  not  prohibited  by  this 
subpart  G. 

(a)  The  Board  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with  a 
disability. 

1268.704    Emptoyinent 

No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  a 
disability,  be  subjected  to 


discrimination  in  employment  under 
any  program  or  ectivi^  conducMd  by 
the  Board.  The  reqxdrements  aod 
procedures  of  §  268.303  of  this  part  shall 
apply  to  discrimination  in  employment 
under  this  subpart  G. 

1268.706   Program  accessibility:' 
DIacrlmlnation  prohfeitid. 

Except  as  otherwise  provided  in 
$  26&7P6  of  this  part,  no  qualified 
individual  with  a  disability  shall, 
because  the  Board's  fisdlities  are 
inaccessible  to  or  unusable  by 
individuals  with  a  disability,  be  denied 
the  benisfits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  imder  any 
program  qt  activity  conducted  by  the 
Board. 


1268.706 


Program  acceseibility:  Existing 


(a)  General.  The  Board  shall  operate  , 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  In  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  writhe  disability. 
This  paragraph  (a)  does  not: 

(1)  Necessarily  require  the  Board  to 
make  eadi  of  its  existing  Eadlities-  ■ 
accessfble  to  and  usable  by  individuals 
with  a  disability;  or  _ 

(2)  Require  the  Board  to  take  any 
action  that  it  can  determine,  based  6n  e 
written  record,  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  where  the  Board  - 
believes  that  the  proposed  acticm  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  Board  shall  establish  a  written 
record  showing  that  compliance  with 
this  paragraph  (a)  would  result  in  such 
alterations  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alterations  or  burdens  shall  be  made  by 
the  Board  of  Governors  or  their  designee 
after  considering  all  Board  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion:  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Board  shall  take  any 
other  action  that  woxUd  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Board  may  couqtly 
with  the  requirements  of  this  Aibpart  G 
through  sucn  means  as  redesi^  of 
equipment,  reassignment  of  services  to 


anntHuriVi^  b^UMjpgs  ^*Tignw>ant  fff 
aides  to  individuals  with  i  diMbttty.    . 
home  visits,  delivery  of  servi^  ii 
alternate  accessible  sites,  idtention  of    > 
existing  facilities  and  consbuctton  ot 
new  facilities,  use  of  accesaiWetcJling 
stock,  or  any  other  methods  that  result  - ' 
in  making  its  programs  or  acdvitiM 
readily  accessible  to  and  usdile  by 
individuals  vrith  a  disability.  The  Board 
is  not  required  to  make  stnictunl 
dianges  in  existing  fadlitiea  wheie 
other  methods  are  effective  in  adiieving 
compliance  with  this  sul^Mit  G.  tn 
choosing  among  available  methods  for 
meeting  the  requirements  of  this  subpart 
G,  the  Board  gives  priority  tolhose 
methods  that  ofiiar  programs  and 
activities  to  qualified  individuals  with  a 
disability  in  the  most  integrated  setting 
appr<^nlate. 

(c)  Time  period  for  compUance.  The  ' 
Board  shall  comply  with  any  oUigations 
established  undmr  this  subpart  G  as 
expeditiously  as  possible. 


(268.707 
construction  and 

Each  building  orpurt  nf  alwiiliiing 

that  is  constructed  or  altsrad  by.  on 
bdialf  ot  or  fior  the  use  of  ^  BMid.    '^ 
shall  be  designed,  construded,  or    / 
altered  ao  as  to  be  readily  aooeidbW  td' '' 
and  usable  by  individuals  With  ■       H 
disdbUtty.  ;/  '  * 

f268.7W  CommunicalkMa.  .        *? 

(a)  The  Board  shall  take  apprapriale- 
steps  to  ensure  effiective  oonunonicayfla 
with  ajqilicants  for  employmset. 
participants,  personnel  of  other  FMeral 
entities,  and  members  of  the  public.     ' 

(1)  The  Board  shall  liinlsl^  '-'' 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  widi  a 
disability  an  equal  opportunity  to 
participate  in.  and  enjoy  the  Mnefits  of. 
a  program  or  activity  conductMl  by  the 
Board. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  Board 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with  a 
disability. 

(ii)  Tlie  Board  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Board  conunimicates 
with  employees  and  others  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effiective  telecommunication  systems, 
shall  be  used. 

(b)  The  Board  shall  ensure  that 
interested  persons.  in^Jmiing  panons 
with  impaired  vision  or  heaitag.  can  . 
obtain  information  as  to  the  existence  - 
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and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Board  shall  provide  signs  at  a 
primary  entrance  to  any  inaccessible 
facility,  directing  users  to  a  location  at 
which  they  can  obtain  information 
about  accessible  facilities.  The 
international  symbol  for  accessibility 
shall  be  used  at  each  primary  entrance 
of  an  accessible  facility. 

(d)  Tliis  subpart  G  does  not  require 
the  Board  to  take  any  action  that  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
the  Board  believes  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Board  shall  estabUsh  a 
written  record  showing  compliance 
with  this  subpart  G  would  result  in  such 
alterations  or  burdens.  "Hie 
determination  that  compliance  would 
result  in  such  alterations  or  burdens 
shall  be  made  by  the  Board  of  Governors 
or  their  designee  after  considering  all 
Board  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,.and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
subpart  G  would  result  in  such  an 
alteration  or  such  burdens,  die  Board 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
individuab  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

1268.709   Compliance  procedures. 

(a)  Applicability.  Notwithstanding 
any  other  provision  of  this  part,  this 
section,  except  as  provided  in  paragraph 
(b)  of  this  section,  rather  than  subpart  B 
and  §  268.305  of  this  part,  shall  apply  to 
all  allegations  of  discrimination  on  the 
basis  of  a  disability  in  programs  or 
activities  conducted  by  the  Board. 

(b)  Employment  complaints.  The 
Board  shall  process  complaints  alleging 
discrimination  in  employment  on  the 
basis  of  a  disability  in  accordance  with 
subpart  B  and  §  268.305  of  this  part. 

(c)  Responsible  official.  The  EEO 
I'rograms  Director  shall  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  Filing  the  complaint— {1)  Who 
may  file.  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this 
subpart  G  may,  personally  or  by  his  or 
her  authorized  representative,  file  a 


complaint  of  diacrlniiiution  widi  the 
EEO  Programs  Director. 

(2)  ConfUentiaUty.  The  EEO  Programs 
Director  ^all  not  reveal  the  identity  of 
any  person  submitting  a  complaint, 
except  when  authorised  to  do  so  in 
writing  by  the  complainant,  and  except 
to  the  extent  necessary  to  carry  out  the 
purposes  of  this  si^pert  G,  including 
the  conduct  of  any  investigation, 
hearing,  or  proceeding  under  this 
subpart  G. 

(3)  When  to  file.  Complaints  shall  be^ 
filed  within  180  days  of  die  alle^  act 
of  discrimination.  The  EEO  Programs 
IMrector  may  extend  this  time  limit  tot 
good  cause  shown.  For  the  piupose  of 
determining  when  a  complaint  is  timely 
filed  under  ihis  paragraph  (d),  a 
complaint  mailed  to  the  Board  shall  be 
deemed  filed  on  the  date  it  is 
postmarked.  Any  other  complaint  «lia1] 
be  deemed  filed  on  the  date  it  is 
received  by  the  Board. 

(4)  How  to  file.  Complaints  may  be 
delivered  or  mailed  to  the 
Administrative  Governor,  the  Staff 
Director  for  Management,  the  EEO . 
Programs  Director,  the  Federal  Women's 
Program  Manager,  the  Hispanic  Program 
Coordinator,  or  the  Dialled  Persons 
Program  Coordinator.  Complaints 
should  be  sent  to  the  EEO  Programs 
Director,  Board  of  Govemon  of  the 
Federal  Reserve  System.  20th  and  C 
Street  NW.,  Washingtnn,  DC  20551.  If 
any  Board  official  oSier  than  the  EEO 
Programs  Director  receives  a  complaint, 
he  or  she  shall  forward  the  complaintio 
the  EEO  Programs  Director. 

(e)  Acceptance  of  complaint  (1)  The 
EEO  Programs  Director  shall  accept  • 
complete  complaint  that  is  filed  in 
accordance  with  paragraph  (d)  of  this 
section  and  over  which  the  Board  has 
jurisdiction.  The  EEO  Programs  Director 
shall  notify  the  complainant  of  receipt 
and  acceptance  of  the  complaint. 

(2)  If  the  EEO  Programs  Director 
receives  a  complaint  that  is  not 
complete,  he  or  she  shall  notify  the 
complainant,  within  30  days  of  receipt 
of  the  incomplete  complaint,  that 
additional  information  is  needed.  If  the 
complainant  fails  to  complete  the 
complaint  within  30  days  of  receipt  of 
this  notice,  the  EEO  Prt^rams  Director 
shall  dismiss  the  complaint  without 
prejudice. 

(3)  If  the  EEO  Programs  Director 
receives  a  complaint  over  which  the 
Board  does  not  have  jurisdiction,  the 
EEO  Programs  Director  shall  notify  the 
complunant  and  shall  make  reasonable, 
efforts  to  refer  the  complaint  to  the      . ' 
appropriate  government  entity.   . 

(f)  Investigation/conciliation.  (1) 
Within  180  days  of  the  receipt  of  a 
complete  compldnt,  the  EEO  Programs 
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Direckv  AaU  eooqiiete  die  invaetigMioa 
of-the  ooapUBt,  attanpt  infannal 
resolution  of  the  oompUint.  Mid  if  do 
informal  resohidaa  U  achieved,  the  EEO 
Programs  Director  shall  forward  the 
invesUgative  report  to  the  Staff  Director 
for  ManagemeoL 

(2)  The  EEO  Programs  Director  may 
request  Boerd  employees  to  cooperate  in 
the  investigation  and  attempted 
resolution  of  complaints.  Employees 
who  an  requestea  by  the  EEO  Programs 
Director  to  poiticipata  in  any 
investigation  undv  this  section  shall  do 
so  as  part  of  their  offictal  duties  end 
duringthe  course  of  regular  duty  houn. 

(3)  The  EEO  Programs  Director  shall 
furnish  the  complainant  with  a  copy  of 
the  investigative  report  promptly  after 
completion  of  the  investigation  and 
provide  the  complainant  with  an 
opportunity  for  informal  ras<^tion  «f 
the  complidnt . 

(4)  If  a  complaint  is  resolved 
informally, the  terms  4>f  the  agreement 
shall  be  reduced  to  writing  and  madea 
part  of  the  compl^nt  file,  with  a  cof^ 
of  the  agreement  provided  to  the 
complainant.  The  written  agreement 
may  include  a'finding  on  the  issue  of 
discrimination  and  shall  describe  any 
corrective  action  to  which  the 
complainant  has  agreed. 

(gJLetterof  findZf^  (1)  If  an  infonnal 
resolution  of  the  complaint  is  not 
reached,  the  EEO  Propams  Director 
shall  transmit  the  complaint  file  to  tha 
Staff  Director  for  Management  The  Staff 
EKrector  for  Management  ahafi.  within 
180  days  of  the  receipt  of  the  camplate 
complaint  by  the  EEO  Programs 
Director,  notify  the  ounplainant  of  the 
results  of  the  investigation  in  a  letter 
sent  by  certified  mail,  return  receipt 
requested,  containing: 

U)  Findings  of  fact  and  conclusions  of 
law; 

(ii)  A  description  of  a  remedy  for  each 
violation  found; 

(iii)  A  notice  of  right  of  the 
complainant  to  appeal  the  letter  of 
findings  under  paragraph  (k)  of  this 
section;  and 

(i  v)  A  notice  of  right  of  the 
complainant  to  request  a  hearing. 

(2J  If  the  complainant  does  not  file  a 
notice  of  appeal  or  does  not  request  a 
hearing  within  the  times  prescribed  in 
paragraph  (h)(1)  and  Q)(l)  of  diis 
section,  the  EEO  Programs  Director  shall 
certify  that  the  letter  of  findings  under 
this  paragraph  (g)  is  the  flnaldadsion 
of  the  Board  at  the  expiration  of  those 
times. 

(h)  Filing  an  appeal.  (1)  Notice  of 
appeal,  with  or  without  a  request  far 
hearing,  shall  be  filed  by  the 
complainant  %vith  the  EEO  I'rograms 
Director  within  30  days  of  receipt  from 
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tbe  Staff  Oiraclar  far  UanagenMBt  of  <hs 
letter  cf  fiwfiogs  nqutod  £7  p«9n|ik 
(g)ofthissectiim. 

(2)  If  the  oompkiiunt  does  not 
request  a  hearing,  the  EEO  Progmas 
Diiector  shall  Dodfy  the  Board  of 
Governors  of  the  appeal  by  the 
con^lainant  and  that  a  dedsico  must  be 
nude  imdef  pan^raph  (k)  ctf  this 
section. 

(i)  Acceptance  of  appeal.  The  EEO 
Programs  Diiector  shall  accept  and 
process  any  timely  ai^wal.  A 
complainant  may  appeal  to  the 
AdmiBistrativa  Gawainor  firona  a 
decision  by  the  EEO  Programs  Director 
that  an  appeal  is  antimely.  This  appea) 
shall  be  filed  within.  15  calendar  days  of 
receipt  of  the  decision  from  the  EEO 
Procrams  DiiactoE. 

(0^  Hemng.  (1)  Notice  of  a  reqiiest  for 
a  hearii^  writh  or  without  a  request  fior 
an  appeal,  shall  be  filed  by  the 
complainant  with  die  EEO  Piogiams 
Director  within  30  days  of  receipt  from 
the  Staff  Directar  far  Managemant  of  the 
letter  of  findings  leqnired  ]^  paragraph 
(g)  of  this  sectioB.  l^pon  a  timisly  request 
for  a  hearing,  the  EEO  Programs  Oirector 
shall  requeet  that  the  Boerd  of 
Govwnors.  or  its  designee,  appoint  an 
administrative  kw  fudge  to  cocdnct  the 
hearing.  The  admiidstntiva  law  jndgB 
shall  issue  a  notice  to  the  cxxnpkunant 
and  the  Board  sped^fing  the  date,  time, 
and  place  of  the  scheduled  hearing.  The 
hearing  shaU  be  oommenced  no  earlier 
than  15  calendar  da3rs  after  the  notice  is 
issued  and  no  later  than  60  days  after 
the  request  for  a  hearing  is  filed,  unless 
all  parties  agree  to  a  different  date. 

(2)  The  bwrnng,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  confonnity  with  5  U.SXL 
554-557.  The  administrative  law  iudge 
shall  have  the  duty  to  conduct  a  fair 
hearing,  to  take  all  necessary  actions  to 
avoid  delay,  and  to  maintain  order.  He 
or  she  shall  have  all  powers  necessary 
to  these  ends,  including  (but  not  limited 
to)  the  power  to: 

(i)  Arrange  and  change  the  dates, 
times,  and  places  of  hearings  and 
prehearing  conferences  and  to  issue 
notice  thereof; 

(ii)  Hold  conferences  to  settle, 
simplify,  or  determine  the  issues  in  a 
hearing,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  hearing; 

(lii)  Require  parties  to  state  their 
positions  in  writing  writh  respect  to  the 
various  issues  in  the  hearing  and  to 
exchange  such  statements  with  all  other 
parties; 

(iv)  F""*'"*  witnesses  and  direct 
witnesses  to  testify; 

(v)  Receive,  rule  on.  exclude,  or  limit 
evidence; 


(vi)  Rida  VB  praoedoni  JMn  ^endii^ 
before  him  or  her.  and 

<vii)  Take  aay  acticn  pwmlWed  to  the 
administrative  law  fodge  as  atiftoriaed 
by  this  subpot  G  or  by  tin  proviaiiooB 
of  the  AdffliBiatrattve  Prouwhue  Act  (S 
U.S.C.  554-557). 

0)  Tedmical  rales  of  evidence  dutD 
not  apply  to  hearings  conducted 
pursuant  to  fSiis  perapapih  Q).  but  roles 
or  principles  deigned  to  esstne 
production  of  credible  evidence  and  to 
subject  testliuouy  to  cross-examination 
shall  be  applied  by  the  administrative 
law  fudge  whererer  rvasuiiably 
necessary.  The  administnrtive  law  judge 
may  exclude  ioelevant,  immaterial,  or 
imduly  lepetllluus  evidence.  All 
doc\mients  and  other  evidence  offered 
or  taken  for  tbe  record  shall  be  open  to 
examination  by  the  parties,  and 
opportunity  ^all  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  stipulated  for 
the  record.  All  decisions  shaD  be  based 
upon  the  hearing  record. 

(4)  The  costs  and  expenses  for  die 
conduct  of  a  hearing  shall  be  allocated 
as  follows: 

(i)  Employees  of  the  Board  shall,  upon 
the  request  of  the  administrative  law 
judge,  be  made  available  to  participate 
in  the  hearing  and  ^all  be  on  official 
duty  status  for  this  purpose.  They  shall 
not  receive  witness  fees. 

(ii)  Employees  of  other  Federal 
egencies  called  to  testify  at  a  hearing,  at 
the  request  of  the  administrative  law 
judge  and  with  tiie  approval  of  the 
employing  agency,  shall  be  on  official 
duty  status  during  any  absence  from 
normal  duties  caused  by  dieir 
testimony,  and  shall  not  receive  witness 
fees. 

(iii)  The  fees  and  expenses  of  other 
persons  called  to  testify  at  a  hearing 
shall  be  paid  by  the  party  requesting 
their  appearance. 

(iv)  The  administrative  law  judge  may 
require  the  Board  to  pay  travel  expenses 
necessary  for  the  complainant  to  attend 
the  hearing. 

(v)  The  Board  shall  pay  the  required 
expenses  and  charges  for  the 
administrative  law  judge  and  court 
reporter. 

(vi)  All  other  expenses  shall  be  paid 
ly  theparties  incurring  them. 

(5)  Tne  administrative  law  judge  shall 
submit  in  writing  recommended 
findings  of  fact,  cooclustons  of  law,  and 
remedies  to  the  complainant  and  the 
EEO  Programs  Director  within  30  days, 
after  the  receipt  of  the  hearing 
transcripts,  or  wMiin  30  days  alter  the 
conclusion  of  die  hearing  if  no 
transcripts  are  made.  This  time  limit 


Of 


may  be'extnidBd  with  tha  j^ 
the  EEO  Programs  Disedlor. 

(6)  WflktelS  calendar  dam  i 
receipt  of  <Im  recommendeadadaloB  of 
the  admiidatrathre  law  judge,  6h 
complainant  may  file  ejumi^JOMtpfte 
recommended  dedsion  wim  6wEEO 
Pro^ama  Dirertor.  Onbehalf  of  the 
Board,  tlie  EEO  Programs  Krador  nay, 
within  15  calendar  days  after  feeeipt  of 
the  ncommaaded  dedsioa  oftke 
adminiatradva  kw  jtidge.  tak»uiui|jtion 
to  the  reoommended  deddoB  of  tfae 
administsattse  kw  |udga  and  bImII 
notify  the  oompkinant  ta  wiiliaff  of  the 
Board's  eacaptien.  Thereafter.  Iba 
complainoDt  ahaU  have  10  cakodv 
days  to  fik  iqily  exceplians  wiMhi  ^ 
EEO  Prugiama  Oinctot.  Tha  EBO 
Programs  Diradar  shall  retain  O0|piaaof 
the  exceptJOBS  and  xepliaa  to  tiia  Board's 
exception  iar  ooosideration  fav  the 
Boerd.  After  the  expirahon  of  the  time 
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to  reply,  the  reoomnumded  i 
shall  be  ripe  far  a  dedsion  1 
paraaaph0E)ofthiasectiaB.  .  .  • 

Q^Dedsiom.  (1)  The  EEO  nopnu 
Director  shall  notify  (he  Board  Bf 
Governors  when  a  txwnplaiat  fa  tife  tor 
dacisioB  under  this  parapaphft).  At  the 
request  of  any  member  of  tM  Board  of 
Govanoon  made  withiB  3  buaiaeas  days 
of  sucH  notice,  the  Board  of  Govenors 
shall  make  the-decisioa  on  the 
complaint.  If  no  such  raqaeet  knade. 
the  Admiaistcative  Governor,  or  the 
Staff  Director  for  ManMenwat  if  he  or 
she  is  delegated  the  authority  to  do  so 
under  i268.103(aM2)  of  this  part.  shaU 
make  the  decision  on  the  cnmpkini 
The  decision  shall  be  made  based  oa 
information  in  the  investigative  jeoard 
and.  if  a  hearing  is  held,  on  the  hearing 

record.  The  decision  shall  be  made 

within  60  days  (rf  the  receipt  by  the  EBO 
Programs  Director  of  the  notioa  of 
appeal  and  investigative  record 
pursuant  to  paragraph  (h)(1)  of  this 
section  or  60  days  following  the  end  of 
the  period  for  filing  reply  exceptions  set 
forth  in  paragraph  (j)(6)  of  this  section, 
whichever  is  applicable.  If  the  dedsion- 
maker  imder  this  paragraph  (k) 
determines  that  additional  information 
is  needed  from  any  party,  the  dodaion- 
maker  shall  request  the  intnimotion  and 
provide  the  other  party  or  parties  an 
opportunity  to  respond  to  that 
information.  The  dedsion-makar  shall 
have  60  days  from  receipt  of  the 
additiooul  hiformation  to  jrender  the 
dedsion  on  the  appeal.  The  decision- 
maker  shall  transmit  the  decision  by 
letter  to  all  parties.  The  dedsion  shall 
set  foiA  die  findings,  any  raoMdlal 
actions  reqoired.  and  die  Teasms  for  ttie 
decision.  If  the  dedsion  b  boMd  on  a 
hearing  record,  the  dedrion-maker  dull 
consider  the  recommended  dedsion  of 
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the  administrative  law  jodge  and  render 
a  final  decision  based  on  the  entire 
record.  The  decision-maker  may  also 
remand  the  hearing  record  to  the 
administrative  law  judge  for  a  fuller 
development  of  the  record. 

(2)  llie  Board  shall  take  any  action 
required  under  the  terms  of  the  decision 
promptly.  The  decision-maker  may 
require  periodic  compliance  reports 
specifying: 

(i)  Tlie  maimer  in  which  compliance 
with  the  provisions  of  the  decision  has 
been  achieved; 

(ii)  The  reasons  any  action  required 
by  the  final  Board  decision  has  not  been 
tdcen;  and 

(iii)  The  steps  being  taken  to  ensure 
full  compliance. 

(3)  The  decision-maker  may  retain 
responsibility  for  resolving  disputes  that . 
arise  between  parties  over  interpretation 
of  the  final  Board  decision,  or  for 
specific  adjudicatory  decisions  arising 
out  of  implementation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  30, 1994. 
WillUm  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc  94-«006  Filed  4-5-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  27654;  Amdt  No.  1592) 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  ocoirring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
,  These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operationiQBnder  instnunent  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Ri^ster 


on  December  n,  }980,  and  leappraved 
asofjanuary  1. 19B2. 

ADDRESSES:  AvaiUkkty  of  matter 
incorporated  by  nfareooe  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  OfBce  of  the 
region  in  which  afiiacted  airport  is 
located:  or 

3.  The  FUght  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  {APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Area  of  the 
region  in  which  Oxe  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Docummts,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  TTiis 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regiilations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Roister 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
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.  publiah«r«  of f^n^a^itK^i  mnlnrfaiti 
Thus,  the  advantagBt  (\f  inoorpontiflQ 
by  reference  an  raallaed  and 
publication  of  flie<»uplete  daecrlptioa 
of  each  SIAP  oontained  in  FAA  ft«n 
documents  is  unaeceswiy.  The 
Provisions  of  this  amoidment  state  die 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  ideotifiea 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  Oart  97  Of  the 
Federal  Aviation  Repiiatians  (14  CFR 
part  97)  establishet,  amen^.  su^Mnds. 
or  revokes  SIAPs.  For  eafety  and 
timeliness  of  chai^  considerationt,  this 
amendment  inooipontes  only  specific 
changes  contained  fal^  content  of  the 
foUowing  FDC/P  NOTAM  fat  each 
SIAP.  The  SIAP  infonnation  in  some 
previously  designated  FDC/Temporaiy 
(FDC/T)  NOTAMs  is  of  such  duiatioD  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  baaed 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  appfication  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (f^OTAM) 
as  an  emergency  action  of  inmiediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPs.  Because  of  the 
dose  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  gckxl  cause  exists 
for  making  these  SIAPs  effective  in  toss 
than  30  days. 
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The  FAA  kas  cfaMmiinwi  that  this 
refulation  oily  involves  «n  «stabUskKl 
body  of  teclMiical  nipilatioiu  for  which 
frequent  aod  routiiw  unmn^mmAt  aw 
necessoy  to  koap  thaot  opentiosudly 
cungnL  IL  therefqip-  (l}b  not  t 
"significant  tegaie/barj  adiiaa"  imdar 
ExBCUtiva  Order  12866;  is  not  a 
"significant  ruJo"  onder  DOT 
Regulatnvy  Polidai  and  Proceduns  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  Is  so  miniBuL  For  the  same 
reason,  the  FAA  cectifies  that  this 
anwndiment  inll  aat  haw  a  significaiit 
economic  impact  va  a  sub^aattai 
number  of  small  aolities  under  the 
criteria  of  the  Regulataiy  Flexihihty  Act 


Usi«rSdb)ecii  to  MCRKF«ttf -.viy 

Air  traffic  control;  Alrpoits  r"'\ 
NavlgafionWi^.  ''^^ 

Issuedin  \TathIqftoa.  DC  en  MaRiias. 
1994.  ■  v* 

Thonus  C  Aocardi,  "''  - 

Director,  Flight  Standards  Sendoa. 


Adoption  of  Ae^ 

Accordingty,  pvasoanl  to  the 
authoriry  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regatations  (14  CFR 
part  97)  Is  ainendedby  establishutg. 
amending,  su^wnding.  or  rsvoldAg 
Standard  Instrument  A^^roach 
Procedures,  effective  at  OWl  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STArtDAIID  INSTflUMENT 
APPROACH  PROCEDURES 

1.  Iha  authority  citatioD  for  peit  97 
continues  to  rsed  as  foUowt: 


1421  aed  t5Mt4BU.SjC  108(0  In^haiM 

L.  97-449,  jmary  12,  ms);«*MCPX 

11.49{b)(2>. 

2.  Part  97  is  amended  to  raaid  os 
follow*: 

SI  9723. 97,25. 97  J7. 97,291 97^.  f7J3L 
97.35   (Anwndadl 

By  amending:  §  97.23  VOR.  VGR/ 
t)ME.  VOR  or  TACAN.  and  VORAAffi 
or  TACAI<i;  «Q7^  LOG.  IXXIAJME. 
LDA.  LDA/DME.  SDF.  SDF/DMB; 
§  97.27  NDB.  NDIVDME;  $#7.29  ILS. 
VLSfDUE,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  IQ4AV  SIAPs;  and  $97.95 
COPTER  SIAPs,  identified  as  fcBows: 


EffeoiMO 


03/14/94 
03/1 SA4 
03/15A4 
03/15/94 
03/15/94 
03/16/94 
03n6/94 
03/17/94 
03/17/94 
03/17/94 
0301/94 


03/23/94 


GA 
SC 
SO 
SC 
SO 
CT 
CT 
FL 
FL 
Ml 
ME 

TX 


CUf 


ReidSMils  _ 

jpartanbuig. 

Spartanbuig. 

Spartanburg 

SpBitaribufQ 

rfew  Tiaven  > 


M'MTi  ... 

Balie  Greek  .- 
WatarviUe  — ^. 

Marshall 


.^ 


^Aapoit 


RektevMe ~,. 

Spaitanburg  Downtown  Memorial 
SpartantMrg  Downtown  MeiwNiBl 
Speitanburg  Downtown  Memorial 
SpertenbuFfl  Doawtoww  Marnorial 
Ta^eoT^aw  wavsd  ..«.•. .^•—.•.•••.•., 
Hamn 


FDGNo. 


KetaMt-Tarriami  EMecuNve 

Kendal-TanieniExeculNa 

W.K.KeiiogB 


YVatervffle  Pctiert  LaFleur 


FDC4n206 
fDC  4/1232 

FDC  4/1233 
FDC  4/1234 
fDC  4/1235 
FDC  4^1251 
FDC  4/1252 
fDC  4/1325 
FDC  4/1326 
FDC4nS38 
FDC  4/1382 


SMP 


Harrison  County  - |  FDC  4/1401 


NDBRwylfAmdlC. 

Loo  Rwy  4 /IniA  2. 
RNAVRwy4Aiiidt6. 
NDB-AAradlB. 
VORRwy2/kmdl22. 
V0R-AAm«2. 
4LS  flsnr  9R  ttsdt  7. 
NDB  Rwy9R  Grig. 
LSRaiy2SMl«l17A 
VOR/DME  Rwy«  Amdt 

7. 
VOR/DME-A  Amdl  4. 


New  Haven 
Tweed-New  Haven 

Qmnecticut 

VOR  Rwy  2  Amdt  22- 
Effective:  03/16/94 

FDC  4/12S1/HVN/  FI/P  Tweed-New 
Haven.  New  Haven.  CT.  VOR  Rwy  2 
Amdt  2.  ..Add  Note-  When  LCL  ALSTG 
not  Received,  use  ISLiP  ALSTG.  This  is 
VOR  Rwy  2  Amdt  22  A 

New  Haven 

Tweed-New  Haven 

Connecticut 

VOR-A  Amdt  2...  \ 

Effective:  03/16/94 

FDC  4/1252/HVN/  Fl/P  Tweed-New 
Haven,  New  Haven,  CT.  VOR-A  Amdt 
2...Add  Note...  When  LCL  ALSTG  not 
Received,  use  ISUP  ALSTG.  This  is 
VOR-A  Amdt  2A. 

Miami 

KendaU-Tamiami  Execative 

Florida 

ILS  Rwy  9R  Amdt  7... 


Effective:  t)3/17/9« 

FDC  4/1325/TMB/  FVP  KendaB- 
Tamiami  Executive,  Miami.  FL.  ILS  Rwy 
9R  Amdt  7..TecBilnal  Routes-.  Delete 
BSY  VOKTAC  to  Qeezy  LOM  Feeder 
Establish  AEVV  NDB/DME  to  Qeezy 
LOM  Feeder...  CUS/DIST  257.22/19  J4 
NM  ALT  2100.  Minimum  Altitude  at 
Qeezy  LOM  1300.  •Minimum  Glide 
Slope  Interoept  Altitude  1300.  Glide 
Slope  AlUtude  at  CM  1230.  Circling 
MDA  CAT  A  440  HAA  430.  This 
Becomes  ILS  Rwy  9R  Amdt  7A. 

Miami 

KendaB-Tamiami  Executive 

Florida 

NDB  Rwy  9R  Orif- 
EffecUve:  03/17/94 

FDC  4/1326/TMB/  Fl/P  KendaU- 
Tamiami  ExecirtiTe,  ^^ami.  FL.  NDB 
Rwy  9ROrig..  Teninnal  Rootes...  Delete 
BSY  VORTAC  To  Qeezy  LOM  Feeder 
Establish  /^EW  NDB/DME  to  Qeezy 
LOM  Feeder...-CRS/Dtst  257.22/19.34 
NM  ALT  2100.  )<fiidsram  Ah  at  Qee^ 
LOM  1300.  ChtJing  MDA  Cat  A  440 


HAA  430.  This  Becomes  NDB  Rwy  9R 
Orig-A. 

Reidsville 

Reidsville 

Georgia 

NDB  Rwy  11  Amdt  6... 
Effective:  03/14/94 

FDC  4/1205/RV]/  FI/P  ReidsvUle. 
Reidsville.  GA.  NDB  Rwy  11  Amdt 
6...Add  Note...  Pnx:  NA  at  Ni^t.  This 
Becomes  NDB  Rwy  11  Amdt  6A 

Walervills 

Watervilk  Robert  LaFteur 

Maine  a 

VOR/DME  Rwy  5  Amdt  7~. 
Effective:  03/21/94  ^» 

FDC  4/1382/WVL/  FI/P  Waterrine 
Robert  LaFleur.  WateiviUe.  ME.  VOR/ 
DME  Rwy  5  /Undt  7..tlrcUi>gMfais... 
CATS  A/B/C  MDA  B20.  Tliis  is  VDR/ 
DNS  Rwy  5  Amdt  7A. 


■igiiH*  4  Vol.  5».  Ho.  66  /  Wedaewky.  Anrii  «,  m^  7  Roles 


-^• 


BattfaOwk 

IVX  Kellogg 

Michigan 

ILSRwy23AinAl7A... 
Effective:  03/17/94 

FDC  4/1338/BTL;  FI/P  WX  KeUo«, 
Battle  Creek.  Ml.  ILS  Rwy  23  Amdt 
17 A.. .Battle  Creek  ALSTG  Mins  S-ILS 
23  DH  1129/HAT  200  aU  Cats.  Delete 
Notes...  ILS  Unusable  From  MM 
Inbound.  DH  Increased  to  1179  for 
Inoperative  MM.  This  IS  ILS  Rwy  23 
Amdt  17B. 

Sparlanboig 

Spartanburg  Downtown  Memorial 

South  Carolina 

VOR-B  Amdt  2... 
Effective:  03/15/94 

FDC  4/1232/SPA/  FI/P  Spartanburg 
Downtown  Memorial.  Sputanburc.  SC 
VOR-B  Amdt  2.^C3iance  «U  Refemoas 
Rwy  4-22  to  Rwy  5-23.  This  Becomes 
VOR-B  Amdt  2A. 

Spartanboi^g 

SpartaiAurg  Dommtomt  Manorial 

South  Carolina 

LOC  Rwy  4  Amdt  2...- 
Efiective:  03/15/94 

FDC  4/1233/SPA/  FI/P  Spaitanbing 
Downtown  Memorial,  Spertanbuig.  SC 
Loc  Rwy  4  Amdt  2...Change  all 
Reference  Rwy  4-22  (o«wy  5-23.  This 
Becomes  Loc  Rwy  5  Amdt  2A. 

Spartanbui;g 

Sportanbur;;  Downtown  Memoritd 

South  Carolina 

RNAV  Rwy  4  Amdt  6... 
Effective:  03/15/94 

FDC  4/123VSPA/  Fl/P  Spartanburg 
Downtown  Memorial,  Spartanburg.  SC 
i?NAV  Rwy  4  Amdt  6...Change  all 
Reference  RW7  4-22  to  Rwy  5-23.  This 
Becomes  RNAV  Rwy  5  Amdt  6A. 

Spartanburg 

Spartanburg  Dox^ntown  Memorial 

South  Carolina 

r-T)B-A  Amdt  8... 
Effect! v«:  03/15/94 

FDC  4/1 23S/SPA/  FT/P  Spartanburg 
Oowntotvn  Memorial,  Spartanburg.  SC 
NDE-A  Amdt  a...Change  all  Refcrenoe 
Rwy  4-22  to  Rwy  5-23.  TTiis  Becomes 
NDB-A  Amdt  8A. 

Marshall      , 

Harrison  County 

Texas  * 

VOR/DME-A  Amdt  4^ 


•'^1 


EffecUvKtWa^        . 

FDC4/1401/ASt/ FVP  IterfsoB 
County,  Marshall.  TX.  VOR/DME-A  - 
Amdt  4...CHG  MiMod  Appro«:h  Ptoiat 
to  Read...  GGG  R-068/23.3  This  U  VORJ 
DMB-A  Amdt  4A. 
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DEPARTMEfiT  OF  THE  TREASURY 

CustoiM  Ssrvtc* 

IS  CFR  Parts  101  and  122 
rr  J).  »4-9q 

Customa  Sarvloa  Fiaid  OraanUatea: 
Santi* — 


agency:  U.S.  Customs  Service, 
Department  of  the  "nmsuxy. . 
ACTION:  Final  lula. 


SUMMAKT:  This  document  amends  the 
Customs  Regulations  govemiz^  die  ' 
Customs  field  orgBaizatlan  fay 
estAKshhig  Santa  Teresa,  New  Mexico, 
as  «  port  of  entry.  "Hie  document  also 
estabtishestiie  SanU  Teresa  AJrport.  ^ 
whidi  Is  wlthhi  tiw  boundaries  (rf  tfia 
port  of  antry,  as  a  designated  airport  far 
the  purposes  of  report  of  arrival  and 
CurtOTis  daaranoB.  Cbrready,  Santa 
Teresa  is  a  temporary  Customs  station, 
and  Santa  Teresa  Al^xirt  is  operating  as 
a  landing  rights  airport.  Because  of  ttie 
traffic  in  the  area  iriiich  already  exists, 
and  Ae  anticipated  growth  in  that 
traffic.  Customs  has  determined  that  a 
need  exists  to  create  a  port  of  entry  at 
Santa  Teresa.  Through  this  change,  the 
general  pubfic  and  importers  will  be 
served  better  and  Customs  persoimel 
and  resources  wiH  be  more  efficientty 
utilized. 

EFFECTIVE  DATE:  May  6. 1994. 
FOn  FURTHEfl  MFOfMATION  CONTACT:  Brad 
Lund,  OfGce  of  Workforce  Eflectiveness 
and  Development,  OfGce  of  Inspection 
and  Control.  U.S.  Customs  Service, 
(202) 927-0192. 

SUPPLEMENTART  MFORMATION: 


Background 

As  part  of  its  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources,  aod 
to  provide  better  service  to  carriers, 
importers  and  the  public,  Customs  is. 
amending  $  101.3,  Customs  Regulations 
(19  CFR  101.3).  by  establishing  a  port  of 
entry  at  Santa  Teresa.  New  Mexico  and 
is  amending  S  122.24(b)  by  addiitg  the 
Santa  Teresa  Airport  to  the  ttst  of 
a^pom  designated  as  airports  at  whkfa 
private  aircraft  arriving  in  the - 
Continental  US.  via  the  U.S.  -  Mexican 


Weslem  HwaiiF^aia  ouuth  ofiha  am 

canwadL  •  .-.liH*' 

CustoflM  pMlahwl «  NoOoa  of  ' : ' ' 
Proposed  Rukoiakii^  in  the  Pe4e«a|v: 
KegMv  (57  FX  3M82)  oo  falyig,  ftn. 

propociBg  thaae  acttoBB  and  iavittaR  tka 
public  to  oommsHL  ^Tv-T: 

NocosnmeatiifraiarBoeiiiadki  ' 
T   re^xiDSBtothapropoaaLAterfartJbw 
review, *>iitnfat  hnn  iklniiiiiiad  to 
amend  the  ngalabons  as  praooMd. 
Until  this  amendment  ttariltnf, 
efisctiva,  thm  only  part  of  entrv  aloiH 
the  New  MaxioMJexico  faar^  te 
located  in  the  iv  waatan  posboa  of  the 
state.  Becauaa  te  amouat  of  tnOc  ia 
the  Santa  TWoaa  oa*  kas  tDcreaaed 
recently.  Customs  has  astabUshed,  aa  aa 
imaiui  iniasiua.a  tampomrf  QutoaM 

statioD  at  Santa  Anoa  nadorlJhB 
authority  of  {  ]01.a(d).  Custona 
Regulotiou.  TWalqMrt  at  Saali  ToMa. 
which  lacontly  loot  fts  atatm  to  a  «aar 
foe  airport  by  opsaCiaa  of  law^ia  oow 
operating  as  a  kndtosiigtoaizpait..,  - 

Eatablishiqg  Santa  Terasa  M  a  Ttel«r 
Entry  r    ^  « 

The  criteria  te  datonahiiH  tvhedito 
a  port  of  ontiy  akauld  baa^Ushsd^ 
CustoDB  was  iaitiaUy  ideotillad  1»TA 
82-37  OQ  Maiok«.  ISB?  (47  FR  lOun 

The  oileriaiB  that  T.aw«ia  -\Tr 

subaaqttaatfyMvisedbyTJ3L8fr-14>"  * 
(February  5, 1«8S»  SI  FK  4559)  sad  TA 
87-65  (May  ^  1M7.S2  FK  1632«). 
The  criteria  ased  by  CoMooM  ia 
determiaiBg  whethto  a  port  af  ootty 

«haU  ba  astoUishad  toa  whether  tha 

port  can;  (U  Denmostiato  that  the 
benefita  to  be  derived  justify  the  Fedoial 
Government  axpoon  involvwi;  {2)  be 
serviced  by  at  leMt  two  mafor  aodas  of 
franspoitation  (tad.  air.  water,  or 
highway):  and  (3)  has  a  mininam 
populatioD  of  300.000  within  the 
immediate  servios  area  (approximately  a 
70-nule  radius).  In  additicc,  TJX  82-37 
provides  that  the  actoal  or  potential 
Customs  workload  (minimum  number 
of  transactians  per  year)  must  meet  one 
of  several  aheraate  criteria,  one  td 
which  is  2,500  ocmsumption  entries 
(each  valued  over  91000.Q0)  of  which  no 

more  than  half  con  be  attributed  to  one 
private  party.  Finally,  TJJ.  82-37 

provides  that  the  fadlitiea  at  ttw 
locatiaa  Bust  indude  adeqoato 
warehousing  space  fcr  secure  storage  of 
imported  cargo  pending  £nalCuslaB»    ' 
inspecti(»  and  release,  and 
administntrve  office  speoe,  inspection 
Pws.-stor^e  aaas  and  other  space 
necessary  for  TtguIsrOBSloras      • 
opeiathiat. 

Hm  Re^ktaal  ODOBBifesioner  of  tiw 
Southwest  RegioD  has  reported  to 
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Curtomt  Headquaiten  that  the  Santa 
Teresa  ana  is  %vell  aerved  by  air,  nil, 
and  highway  modes  of  tnnsportatioQ. 
Hie  population  within  a  70-mile  radius 
of  the  port  is  contained  in  a  variety  of 
Jurisdictional  units  and  communities. 
Both  El  Paso,  Texas  and  Juarez,  Mexico 
are  within  that  radius,  as  are  several 
smaller  communities.  The  1990  El  Paso 
County  estimated  population  was  over 
606,000,  while  Dona  Ana  Coimty.  New 
Mexico  added  another  15,000.  Ilie 
estimated  1990  population  of  Juare>z, 
Mexico  is  1.2  million.  All  these  figures 
are  expected  to  grow  significai^y  in  the 
coming  years.  Qreation  of  a  port  of  entry 
at  Santa  Teresa  willmore  evenly 
distribute  the  vehicular  traffic  which  is 
currently  forced  to  pass  through  El  Paso. 
Texas,  lliere  is  significant  construction 
taking  place  in  and  around  the  yidnity 
of  Santa  Teresa  to  build  inspection 
booths  and  stations,  administration 
buildings  and  other  suppwt  facilities  to 
allow  Customs  to  perform  its  mission  in 
a  safe  and  efficient  manner.  The 
Mexican  Government  was  instrumental 
in  assisting  construction  of  a  new  paved 
road  to  the  border  from  Mexico  which 
was  completed  in  early  October  1993. 
Customs  has  received  commitments 
from  several  corporate  importers  that 
they  «vfU  utilize  Santa  Teresa  as  a  port 
of  entry  once  it  becomes  operational. 
Studies  conducted  by  several  8oim»s 
have  indicated  that,  once  the  port 
becomes  operational,  over  25,000 
commercial  vehicles  will  use  the  pdft 
per  year,  and  approximately  6,000 
consimiption  entries  will  be  filed  per 
year  at  the  land  border  port.  The  local 
Chamber  of  Commerce  reports  that 
several  corporations  have  expressed 
interest  in  locating  in  the  area  in 
anticipation  of  Santa  Teresa's  being 
designated  a  poit  of  entry  by  Customs. 
Economic  benefits,  in  the  form  of 
additional  employment,  are  already 
being  felt  in  the  commimity. 

During  the  period  Santa  Teresa  has 
been  operating  as  a  temporary  Customs 
station,  Custmns  has  achieved  notable 
results  in  obtaining  commitments  from 
the  trade  community  regarding  their  use 
of  electronic  data  input  for  the 
processing  of  entries.  Currently,  most  of 
the  brokers  or  importers  filing  entries 
are  automated.  No  ciurent  importer 
dominates  the  scene,  and,  as  Uie 
surroxmding  infrastructure  continues  to 
improve,  additional  entities  have 
expressed  their  intentions  to  utilize  the 
port. 

Currently,  the  only  port  of  entry  along 
the  New  Mexico-Mexico  border  is 
located  in  the  far  western  portion  of  the 
state.  Diplomatic  negotiations  have  been 
held  with  the  Government  of  Mexico 
concerning  the  creation  of  a  port  of 


entry  «t  Santa  Tbtms, 

govenuoenls  are  in  agreeoM^l.iriUi  such 

an  action. 

Port  of  Entiy  Boundaries 

The  boundaries  of  the  port  of  ent^  of 
Santa  Teresa  are  as  follows: 

Begiiming  at  the  fimction  of  the 
Boundary  between  Texas  and  New 
Mexico  with  the  U.S.-Mexico  border, 
west,  along  the  Mexico-U.S.  border  until 
it  intersects  the  range  line  between 
Kange  1  East  and  Range  2  East,  New 
Mexico  Principal  Meridian;  at  that 
point,  north  along  that  range  line  imtil 
it  reaches  the  line  between  Towndiip  27 
South  and  Township  28  South;  then 
east  along  the  Township  line  until  it 
reaches  the  Texas-New  Mexico  border, 
then  south-east  along  the  Texas-New 
Mexico  border  to  the  beginning  point. 

Santa  Teresa  Airport 

In  this  action.  Customs  is  also 
amending  §  122.24(b)  by  adding  the 
Santa  Teresa  Airport,  which  is  within 
the  boundaries  of  the  port  of  entry,  to 
the  list  of  airports  designated  as  airports 
at  which  private  aircraft  arriving  in  the 
Continental  U.S.  must  report  intended 
arrival  pursuant  to  S  122.23(b)  and  land 
for  Customs  processing  in  accordance 
with  §  122.24(b).  Section  122.23(b) 
provides,  essentially,  that  all  private 
aircraft  arriving  in  the  Continent^  U.S. 
via- the  U.S.-Mexican  border,  fitun  a 
foreign  place  in  the  Western 
Hemisphere  south  of  33  degrees  north 
latitude,  or  from  any  place  in  Mexico, 
shall  furnish  notice  of  intended  arrival 
to  Customs  at  the  nearest  designated 
airport  to  the  point  of  crossing  for  the 
first  landiiig  m  the  U.S.  §  122.24 
provides  that  such  aircraft  shall  land  for 
Customs  processing  at  the  nearest 
designated  airport  to  the  border  or 
coastline  crossing  point.  At  present, 
there  is  no  designated  airport  in  the 
State  of  New  Mexico.  The  identification 
of  the  Santa  Teresa  Airport  as  a 
designated  airport  by  Customs  will 
benefit  the  flying  public  by  increasing 
the  options  available  for  reporting 
arrival  and  obtaining  Customs 
processing.  The  addition  of  this  airport 
will  also  reduce  delays  at  existing 
designated  airports  by  permitting  a   ' 
better  distribution  of  the  inspection 
biurden. 

Regiilatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  estabUshes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Althou^  this  document 
is  being  issued  after  notice  for  public 


oomnwDt;  it  &  sol  std^ioilbftmttfee  4^.- 
andpwItBcprooBdannquir—fBtscHif 
U.SXL  95t  bectttse  tt  ralates  to  eganqr . 
managwnent  and  organizatioiL  "^ ' 

Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the    - 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  Because  this  document  relates 
to  agmcy  organization  and 
management,  it  is  not  subject  to 
Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lvnch,  Regiilations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  persoimel 
from  other  offices  participated  in  its 
development 

List  of  Subjects 

19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organizatioiis  ajid 
functions  (Govenunent  agencies). 

19  CFR  Part  122 

Airports,  Aircraft,  Customs  duties  and 
inspectioo.  Drug  traffic  oontiol,  Security 
measures. 

Amendments  to  the  Regulations 

Accordingly,  parts  101  and  1 22  of  the 
'  Customs  Regulations  (19  CFR  parts  101 
and  122)  are  amended  as  fblloivsr 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.SC  2, 66, 
1202  (General  Note  8,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623. 1624. 

f  101.3    [Amended] 

2.  Section  101.3(b)  containing  the  list 
of  Customs  regions,  districts  and  ports 
of  entry  is  amended  by  adding  in  the 
Southwest  Region,  under  the  column 
headed  "Ports  of  entry",  "Santa  Teresa, 
N.Mex  (T.D.  94-34)"  in  the  appropriate 
alphabetical  order  opposite  "El  Paso, 
Tex." 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows:. 

Authority:  5  U.S.C  301;  19  U.S.C  S8b.  66. 
1433. 1438. 14S9, 1590, 1594, 1624. 1644;  49 
U.S.C  App.  1509. 


1122.24    [An 

2.  Section  122.24(b)  is  amended  by 
adding  in  appropriate  alphabetical  coder 
in  the  column  headed  "Location",  the 
words  "Santa  Teresa.  N.Mex",  and 
directly  opposite,  in  the  column  headed 
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ltl23 


"Name",  the  words  "S«nU  Teresa 
Airport". 

Ga«»8B|.Wcin, 

Commissioner  efOiatoms. 

Apfaw%d:  March  9. 1994. 
John  P.  SiinpsQo, 

Iteyufy  AtsiatantSeat^ryofAm  Tieoaury. 
(FR  DocM-aoaSFibd  «  5  M;  ■c4S  am) 


DEPARTMEKT  OF  DEFENSE 
Offic*  of  ttM  Secratary 
32  CFR  Parts  90  and  91 
[RINs  0790-AFftl  and  079<>-AF«?] 

RevRaBzIng  Base  Closura 
CoBitminRies  and  Communis 
Assistance 

AGENCY:  Depertmoit  of  Defense. 
ACTION:  Inlerim  fina)  rule. 


'NUMMARY:  The  intefira  final  ml* 
promu^getes  gnidanca  required  by 
sectkn  2903  of  file  National  Defense 
Authoiizatkm  Act  for  Fiscal  Year  t994, 
and  pnmdee  interpretive  gin<lanc9 
conoemiDg  other  changes  to  the  base 
realignment  and  closure  process 
generated  bv  Title  XXIX  of  the  AcL  This 
docimient  ueo  establishes  policy  and 
procedure,  assigns  responsibilities,  and 
delegates  authority  under  the 
President's  Five4>art  Plan.  "A  Program 
to  Revitabze  Base  CkMuie 
ConiBHinitiea'*.  fuly  2. 1993.  Becauae 
sudi  guidance  must  be  issued  and 
effective  toenable  the  Deportment  to 
perfaDn  various  acts  leqt^ied  by  the  kw 
to  be  accomplished  by  May  30. 1994. 
such  guidance  is  being  issued  as  an. 
interim  &kal  rule  and  is  efiectlve  upon 
publicatkm. 

ErFECTWE  DATE:  This  document  is 
efTective  ^iril  6, 1994:  nnmmont^  must 
be  received  by  luly  S.  1994. 
ADDRESSES:  CkMnmeoCs  must  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defmse  far  Economic 
Security,  Room  30654.  The  Pentagon. 
Washli^on.  DC  20301 . 
FOR  FURTHER  BtFORMATIOM  CONTACT: 

Steven  Klefman  orFtank  Savat. 
telephone  (703]  014-5356. 
SUPPI^KEKTARY  MFOfMATIOMC  Tbs 
Department  ofDeSanae  is  engaged  In  a 
majot  downsizing,  lesulting  in  lass  land 

and  hufltKngf^  imftAxf  Xq  tuppprt 

defense  mlssidQa.  Gongrassianal 
legialathm  in  1988  CPuL  L.  100-526) 
and  1990  (Pul>.  L.  lOt-ftlO}  provided  Sot 
""n-puftifjim  fTttmminatnna  tn  aiir  ~i  thn 

Secretary  of  Defense.  and[  ■akabase 


closure  and  lealignineBt 
recommendations  to  tha  PresideBt  «id 
the  Congress.  The  baaes  leconmanded 
for  closure  and  reeli^iment  by  the  1988, 
1991 ,  1993  CommisaMiM  ware  all 
approved  under  this  process.  Anotbes 
QunmissioQ  will  meet  in  1995.  As  a 
result  of  the  1988i.  1991  and  1993 
actions,  the  Departntent  of  Defeme  is 
now  in  the  process  of  ckKfaig  7a  maior 
installations  throughout  the  United 
States. 

Even  in  large  cities  a  military  base 
often  represents  a  major  employment 
center  erad  a  significant  economic 
stimulus  for  the  local  economy.  With  its 
muhimillion  dollar  peyroDs  a  base 
closure  can  be  a  leTious  blow  to  fixe 
local  comnranity.  The  Depajtuient  of 
Defense  recognizes  that  the  manner  in 
which  real  and  persoeal  pwupeity  at 
closing  bases  is  disposed  of  can  havea 
dramatic  impact  on  Ae  local 
community's  prospects  for  economic 
recovery,  bt  the  past,  the  traditional 
property  disposal  methods  focused  on 
naai  tmirii^  proceeds  from  tihe  sale  of 
real  and  personal  ytapeitj  wiA  tittle 
regard  far  enharM-ing  dw  pro^iects  for 
economic  recoreiy  in  the  ooinmsnity. 
RecogniziDg  that  the  old  way  of  dfriog 
business  WIS  not  designed  to  dispose  of 
major  military  install^ioas  in  a  way 
that  wcxild  revitalize  base  doeuie 
communities.  President  Cliaton 
announced,  oo  |uly  2. 1993.  a  maioc 
new  progma  to  ^ieed  the  ecoDOBkr 
recpveiy  of  oamannitiBi  wheaa  aritttaty 
bases  are  sfated  to  dose,  hi  a  diazp 
departure  from  the  peat,  the  r^Hit^n 
AdmlnistratioB  ptei%ed  to  give  top 
priority  to  early  reuse  td  tike  bKe's 
valuable  assets.  Sansd  radi 


and  the  cieatioa  efikew  )abs  toL^_ 
closure  communities  an  the  poak  of  Ae 
new  initiative. 

In  announcing  the  prograia.  the 
President  outlii^  the  foUowing  five 
parts  of  his  conmumity  reinvestment 
program: 

•  Jobs-centered  property  disposal  that 
puts  local  economic  redevelopment 
first. 

•  Fast-track  environmental  cleanup 
that  remows  needless  delays  while 
protecting  himian  heahh  and  Ae 
environraeot 

•  Transition  ceordinalars  at  major 
bases  slated  far  closure. 

•  Easy  access  la  txansitiaa  and 
redevefopaieBt  he^  far  workss  and 
communitiea. 


plamdag  pants  to  base  doaaaa 
mmnMinltifw 
While  the  tadi  efiato^ia*  dw 

eonrwantr  faaadatiottrfai 

never  easy,  a  rinaod  a^tuy  base  caa  be 
a  community'a  sistgle  greetaat  aaaeC  ia 


chartingaBew futura  An airfirid. a 
port,  or  the  land,  bnadtngs.  famitnre 
and  aqmipmaat  one  base  c—  bee 
catalyst  for  new  eoanoBk;  activity.  The 
Administrationls  piaa  to  nidce  hue 
property  more  aebrdabfo  to 
communities  for  Ae  purpoae  of  fob 
creatioDisaftindBmentudiange.lt 
allows  conununities  that  have  vld)le 
plans  for  economic  redevehwHueut  to 
obtain  property  at  prices  witMn  ttieir 
means.  The  President's  Pive-ftrt  Fhn 
was  an  inrpoitant  step  fai  steering  the 
base  closure  and  lense  piuuess  toward 
rapid  fob  creation. 

In  annottBcing  the  oonummity 
revitalizatian  program,  fteUdeut 
Qinton  recognized  that  existing  Federal 
law  required  the  Department  of  DelbiKe 
to  charge  fhO  price  when  dosed  bases 
wtU  (wused  for  foo'Cieatiag  economic 
development,  yet  it  can  transfer  bases 
for  fiee  for  a  variety  erf  "^nihhc'  ases. 
induding  recreation,  aviation, 
education  and  health.  President  Clinton 
stated  that  the  AdminisliatiaB  woukt 
seek  to  change  the  law.  to  aaabla  the 
Department  of  Defense  to  transfer 
property  for  free  or  al  a  ^t-'Mymn*  for 
economic  devel(qpmenl  purposes,  when 
community  development  plaoa  oyni  a 
strict  test  tor  «»*v»Twwni>>  viabihty  and  fob 
creation.  Accordingly,  tha  Presadeat 
asked  the  National  Vr'nnnm^r-  rmin^ii 
(NEQ  an  interagency  coordinating  arm 
of  the  White  Huise  and  the  Department 
of  Defonse  to  draft  a  proposal  dut  puts 
econoraic  developraant  at  the  nrnter  of 
base  dosure  asset  disposition.  The  NBC 
convened  an  interagency  wtakiag  group 
that  oeatad  the  foUowtng  framewedi  for 
base  '^iiipftnal' 

—Where  e  ready  market  aoosts,  sail 
properties  ^idckly  far  puhhc  as 
private  devefopnacBt  to  speed  op  yob 
creatian. 
—Where  a  ready  market  doea  not  exist, 
make  property  avaifaUe  to  the  local 
ledevekqpcaent  aathoEity.  %vitfaoiit 
initio  cost,  far  werainmic 
deveknaeiA 
— Share  the  net  profits  between  the 
Department  of  Defense  and  the  focal 
redevefopiaent  aothantor  if  a  property 
coDveyed  without  initiel  cost  far 
ecanoauc  develonnent  is 
subsequently  sold. 

The  CaopeB.  miadfia  of  die  need  to 
reforai  this  pracesa.  *~WTftl  Aie 
Presidant'ft  plan  by  amhoBztog  Tide 
XXIX  ei  Pahlic  Law  M»-1M.  Base 
*^ — TIT  ri—amffina  flaifatiiii  ii.  iho 

"-it*Tijrtff  fiiawiilimia"  Based 

largely  aa  fogi^itfaB  qMauaasa  by 
Senator  Piyor.  the  praviifaHia  af  Title 
XXDC  araeida  the  Inl  arihodty  to 


other 
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real  and  personal  property  at  or  below 
fair  market  value  to  local  redevelopment 
authorities,  and  sharing  of  profits  on 
subseauent  sales  and  leases. 

Public  Law  103-160  required  the 
Secretary  of  Defense  to  prescribe 
regulations  to  implement  the  provisions 
of  tlie  law.  This  is  being  accomplished 
under  the  Administrative  Procedures 
Act  which  allows  for  the  public  to 
comment  on  the  regulations.  Due  to  the 
need  to  begin  acting  on  the  proposed 
regulations,  the  Department  of  Defense 
has  issued  them  as  interim  final  rules 
which  allow  actions  at  closing  bases  to 
begin  before  the  regulations  are  made 
final  after  the  public  comment  period. 
The  section  related  to  the  conveyance  of 
property  in  consideration  of 
environmental  restoration  costs,  is 
issued  as  a  proposed  rule  and  cannot  be 
exercised  until  a  final  rule  is  published 
following  public  comment. 

The  following  is  a  summary  of  the 
major  elements  of  the  rules. 

1 .  Real  Property  Screening 

When  the  Department  of  Defense  no 
longer  needs  to  retain  real  property  at  a 
closing  base,  the  Department  is  required 
to  dispose  of  the  property  in  accordance 
with  the  prescribed  screening  process  in 
the  General  Services  Administration 
property  disposal  regulations  and  the 
new  expedited  process  authorized  in 
Title  XXIX.  This  process  permits  DoD 
entities,  other  Federal  Agencies  and 
homeless  providers  to  identify  property 
they  would  like  to  acquire  when  the 
base  closes. 

The  screening  process  for  real 
property  requires  the  Department  of 
Defense  to  identify  first  what  it  needs  to 
retain.  Any  property  excess  to  the 
Department  of  Defense  is  then  made 
available  to  other  Federal  Agencies. 
Property  not  needed  by  other  Federal 
Agencies  is  then  identified  as  surplus 
and  reported  to  the  Department  of 
Housing  and  Urban  Development  (HUD) 
for  a  determination  of  suitability  for 
homeless  use  and  publication  of  such 
properties  in  the  Federal  Register. 
Property  that  has  no  homeless  interest, 
as  determined  by  the  Department  of 
Health  and  Human  Services  (HHS),  will 
then  be  available  for  transfer  by  either 
direct  sale  to  the  public,  negotiated 
conveyance  to  the  local  redevelopment 
authority,  public  benefit  conveyances 
for  airports,  schools,  ports,  etc.,  or  the 
new  economic  development  conveyance 
discussed  in  paragraph  5.  of  this 
summary.  The  Mihtary  Departments 
will  work  with  the  other  Etepartment  of 
Defense  Components,  Federal  Agencies, 
homeless  providers  and  reuse  planners, 
early  in  the  closure  process,  to  sort  out 
these  requests.  This  new  process  will 


provide  for  the  early  identification  of 
property  which  will  become  available 
for  reuse.  This  information  is  critical  to 
the  local  redevelopment  authority's 
ability  to  design  a  realistic 
redevelopment  plan.  Agreement  with 
proposed  uses,  other  than  for  McKinney 
Act  homeless  use,  is  at  the  discretion  of 
the  Military  Departments  who  have 
been  delegated  disposal  authority. 

2.  McKinney  Act  Screening 

The  Stewart  B.  McKinney  Homeless 
Assistance  Act  is  a  statute  designed  to 
permit  recognized  providers  of 
assistance  to  the  homeless  to  receive  a 
high  priority  in  acquiring  unneeded 
land  and  buildings  on  Federal 
properties.  Buildings  and  land  on 
closing  bases  provide  excellent 
opportunities  for  homeless  providers  to 
acquire  the  infrastructure  they  need  to 
establish  their  programs.  This  section  of 
the  interim  final  rule  describes  the  new 
process,  specifically  tailored  for  base 
closure  properties,  that  will  expedite  the 
screening  process  with  homeless 
providers  and  will  result  in  the  early 
identification  of  their  needs.  The 
expedited  screening  process  will  be 
pursued  in  a  proactive  manner.  The 
Military  Departments  will  work  with 
communities  to  identify  eligible  entities 
and  conduct  timely  outreach  seminars 
to  educate  homeless  providers  with 
respect  to  the  land  and  buildings  that 
will  be  made  available  and  the  process 
for  making  a  formal  application  to  HHS 
to  acquire  such  land  and  buildings.  The 
early  identification  of  homeless 
assistance  requirements  will  permit 
communities  to  develop  reuse  plans  that 
fully  accommodate  homeless  needs, 
while  permitting  early  identification  of 
the  remaining  property  for  quick  sale  to 
create  jobs,  a  Federally-sponsored 
public  benefit  conveyance,  or 
conveyance  to  a  local  redevelopment 
authority  for  economic  development 
purposes. 

3.  Local  Redevelopment  Plan 

The  early  formation  of  a  local 
redevelopment  authority  is  critical  to 
the  successful  reuse  of  the  base.  The 
primary  focus  of  the  local 
redevelopment  authority  should  be 
developing  a  comprehensive  local 
redevelopment  plan.  This  plan  should 
embrace  the  range  of  feasible  reuse 
options  that  will  result  in  rapid  job 
creation.  The  local  redevelopment  plan 
will  generally  be  used  as  the  proposed 
action  when  the  disposing  Military 
Department  conducts  the  environmental 
analyses  required  by  the  National 
Environmental  PoUcy  Act  (NEPA). 


4.  Jobs-Centered  Property  Disposal 

The  new  property  disposal  process 
described  in  this  section  and  in 
paragraphs  5.  and  6.  of  this  summary,  is 
designed  to  rapidly  create  new  jobs.  In 
most  cases,  that  will  occur  through 
conveyances  for  economic  development, 
without  initial  cost,  as  described  in 
paragraph  5.  However,  in  a  few  cases,  an 
entire  base  or  a  substantial  portion  of  it 
will  have  a  high  value  and  hence  a 
ready  market  for  development.  In  such 
cases,  market  sale  of  the  property  may 
be  the  most  effective  way  to  rapidly 
create  new  jobs. 

The  Military  Department  will  identify 
properties  having  a  ready  market  and 
begin  the  appraisal  process  as  soon  as 
possible  but  not  later  than  6  months 
after  completion  of  the  new  expedited 
McKinney  Act  screening  process  in 
paragraph  2.  of  this  summary.  The 
appraisals  should  take  into 
consideration  uncertainties  and  the 
associated  risks  in  property 
development  as  well  as  the  impact  of 
the  base  closure  on  market  conditions. 
Moreover,  the  appraisal  will  reflect  the 
most  likely  range  of  uses  consistent  with 
local  interests  rather  than  highest  and 
best  use. 

To  assist  in  determining  the  estimated 
fair  market  value,  the  Military 
Departments  will  solicit  for  expressions 
of  interest  for  the  entire  or  a  substantial 
portion  of  the  base  for  a  period  no 
longer  than  6  months.  The  results  will 
be  shared  with  the  local  redevelopment 
authority.  Expressions  of  interest  will  be 
solicited  simultaneously  with  other 
screening  and  disposal  actions  and  will 
not  cause  a  delay  in  the  disposal 
process.  The  Military  Departments  will 
analyze  each  expression  of  interest  and 
determine  if  it  represents  a  reasonable 
proposal  that  is  likely  to  lead  to  rapid 
development  and  job  creation.  If  after 
consulting  extensively  with  the  local 
community,  the  Military  Department 
makes  a  favorable  determination,  the 
Department  may  decide  to  offer  the 
property  for  sale.  The  local 
redevelopment  authority  will  be 
promptly  notified  of  the  decision  and 
may  challange  the  decision.  If  the 
Military  Department  nevertheless 
decides  to  proceed  with  the  sale, 
potential  bidders  will  be  strongly 
encouraged  to  work  with  the  local 
redevelopment  authority  so  that  their 
proposals  are  compatible  with  the  local 
redevelopment  plan.  Identifying  a 
substantial  portion  of  the  base  for  sale, 
however,  does  not  preclude  the 
community's  acquisition  of  the  property 
through  a  negotiated  sale  with  the 
Department  of  Defense. 
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In  the  event  that  a  base  or  substantial 
portion  thereof,  is  identified  as 
potentially  valuable  but  does  not  sell 
due  to  the  absence  of  a  ready  market, 
the  property  will  then  be  available  for 
conveyance  for  public  benefit  or, 
economic  development  purposes. 

Throughout  this  process,  the  Military 
Departments  wdll  make  maximum  effort 
to  give  community  considerations  a 
high  priority. 

5.  Economic  Development  Conveyances 

Closing  military  bases  often  have  a 
great  deal  of  land  that  may  not  be 
readily  developable  or  marketable  due 
to  its  location.  Additionally,  closing 
bases  often  have  buildings  that  may 
need  to  be  demolished  in  order  to 
encourage  redevelopment  and  economic 
revitalization.  Historically,  the  process 
of  selling  bases,  or  parts  thereof,  for  fair 
market  value  has  been  time  consuming 
and  the  proceeds  from  the  few  sales  of 
base  closure  properties  have  been  less 
than  originally  anticipated.  In  the  past, 
the  law  permitted  the  Department  of 
Defense  to  convey  property  at  a 
discount  of  up  to  100  percent  (free  of 
charge)  for  specific  public  purposes 
such  as  health,  aviation,  recreation,  and 
education — but  not  for  economic 
development.  The  new  authority 
permits  the  DoD  to  convey  land  and 
buildings  to  redevelopment  authorities 
initially  for  free,  after  it  is  determined 
that  the  base,  or  significant  portions 
thereof,  cannot  be  sold  in  accordance 
with  the  rapid  job  creation  concept. 
Such  conveyances  may  help  induce  a 
market  for  the  property,  thereby, 
enhancing  economic  recovery. 
Redevelopment  authorities  requesting 
an  economic  development  conveyance, 
shall  submit  a  simple  written  request 
containing  four  basic  elements  as 
described  in  the  interim  rule.  Generally, 
installations  will  be  conveyed  at  no 
initial  cost  vdth  a  recoupment  provision 
that  will  permit  the  Department  of 
Defense  to  share  in  any  future  profits 
should  the  base  be  later  leased  or  sold. 
Bases  in  rural  areas  shall  be  conveyed 
under  this  authority  at  no  cost  and  with 
no  recoupment  if  they  meet  the 
standards  as  detailed  in  the  interim  rule. 
The  conveyance  for  economic 
development  should  be  used  by  local 
redevelopment  authorities  to  gain 
control  of  large  areas  of  the  base,  not 
just  individual  buildings.  The  income 
received  from  some  of  the  higher  value 
property  should  help  offset  the 
maintenance  and  marketing  costs  of  the 
less  desirable  parcels.  In  order  for  this 
conveyance  to  spur  redevelopment, 
large  parcels  must  be  used  to  provide  an 
income  stream  to  assist  the  long  term 
development  of  the  property. 


6.  Profit  Sharing 

When  real  property  is  conveyed  as 
described  in  paragraph  5.  of  this 
summary,  DoD  shall  generally  share  in 
the  division  of  future  profits  should  the 
property  be  subsequently  sold  or  leased. 
The  division  of  profits  shall  be  based  on 
net  profits  and  the  share  shall  generally 
favor  the  local  redevelopment  authority. 
There  shall  be  a  15-year  time  limit  on 
the  share  of  the  profits.  The 
government's  portion  of  the  receipts 
from  the  profit  shall  not  exceed  the 
estimated  fair  market  value  of  the 
property  at  the  time  of  conveyance  to 
the  local  redevelopment  authority. 

7.  Leasing  of  Real  Property 

Leasing  of  real  property  early  in  the 
reuse  process  is  an  effective  way  to 
quickly  attract  new  jobs  to  replace  those 
that  have  been  lost  by  the  base  closing. 
In  the  past,  the  requirement  to  lease  at 
fair  market  value  discouraged  the 
creation  of  new  jobs.  The  new  leasing 
process,  at  less  than  fair  market  value, 
will  provide  new  incentives  for 
redevelopment  authorities  and 
businesses  alike  to  spur  job  creation  and 
speed  economic  redevelopment. 
Inasmuch  as  the  Department  cannot 
convey  contaminated  property  until 
clean-up  measures  are  in  place,  leasing 
is  often  the  only  means  to  allow  suitable 
economic  reuse  to  occur  on  substantial 
portions  of  closing  bases. 

8.  Personal  Property 

Personal  property  located  on  closing 
bases  is  often  very  useful  to  the 
redevelopment  of  the  real  property.  This 
section  of  the  interim  final  rule  outlines 
procedures  to  allow  transfer  of  personal 
property  with  the  real  property  in  many 
cases.  It  provides  for  completing  an 
inventory  soon  after  the  base  is 
approved  for  closure  and  consultation 
with  local  officials.  This  consultation 
may  include  a  walkthrough  of  the  base 
to  famiharize  local  officials  with 
potentially  available  property.  The 
community  can  then  identify  the 
personal  property  it  wishes  to  retain  in 
its  redevelopment  plan.  The  Department 
of  Defense  will  keep  a  great  deal  of  the 
personal  property  at  the  base  while  the 
redevelopment  plan  is  being  put 
together.  Only  vahd  exemptions  will  be 
made  to  this  freeze,  usually  involving 
specific  military  requirements  or 
property  which  the  base  does  not  own. 
Emissions  trading  procedures  will  be 
issued  separately  and  are  not  covered  by 
the  interim  final  rule. 


9.  Minimum  Level  of  Maintenance  and 
Repair  To  Support  Non-Military 
Purposes 

Facilities  and  equipment  located  on 
closing  bases  are  often  important  to  the 
eventual  reuse.  This  section  of  the 
interim  rule  below  provides  procedures 
to  protect  their  condition  while  the 
redevelopment  plan  is  being  put 
together.  The  level  of  maintenance  will 
be  determined  in  consultation  with  the 
redevelopment  authority. 

DoD  Directive  4165.aa  i  (32  CFR  Part 
90}  establishes  basic  policies  to  carry 
out  the  President's  plan  and  the  Base 
Closure  Community  Assistance  Act. 
DoD  Instruction  4165.bb  z  (32  CFR  Part 
91)  provides  procedural  guidance  for 
implementation.  In  addition  to  property 
disposal,  the  document  addresses  fast- 
track  environmental  cleanup  and 
increased  economic  development 
planning  support  for  communities.  It 
provides  for  on-site  transition 
coordinators,  responsible  directly  to  the 
Secretary  of  Defense,  at  major  closing 
bases  in  order  to  minimize  red  tape  and 
keep  environmental  cleanup  and  base 
disposal  activities  on  a  fast  track. 

The  Department  of  Defense  has 
determined  that  this  interim  rule  is  not 
a  significant  regulatory  action,  as 
defined  by  Executive  Order  12866.  The 
rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milHon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  It  provides  for  transfer  of 
paid-for  federal  installations  no  longer 
needed  for  economic  development 
purposes.  This  will  benefit  the  economy 
and  the  communities  in  which  the 
closing  bases  are  located. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12886. 

It  has  been  certified  that  this  interim 
final  rule  is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because 
the  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 


•  Draft  document.  When  signed,  this  document 
will  be  available  from  the  National  Technical 
I.^formation  Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

2  See  footnote  1. 
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substantial  number  of  small  entities. 
The  primary  effect  of  the  interim  final 
rule  will  be  to  reduce  the  burden  on 
local  communities  of  the  Government's 
property  disposal  process  at  closing 
military  installations  and  to  accelerate 
the  economic  recovery  of  the  relatively 
small  number  of  communities  that  will 
be  affected  by  the  closure  of  nearby 
military  installations. 

The  rule  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
imposes  no  obligatory  information 
requirements  beyond  internal  DoD  use. 

List  of  Subjects  in  32  CFR  Parts  90  and 
91 

Community  development, 
Government  employees,  Military 
persormel,  Surplus  Government 
property. 

Accordingly,  Title  32,  Chapter  I. 
Subchapter  C,  is  amended  as  follows: 

1.  Part  90  is  added  to  read  as  follows; 

PART  90— REVITALIZING  BASE 
CLOSURE  COMMUNITIES 


Sec. 
90  1 
90  2 
90  3 
90.4 
90.5 


Purpose. 
Applicability. 
Definitions. 
Policy. 

Responsibilities. 
Authority:  10  U.S.C.  2687  note. 

§90.1     Purpose. 

This  part: 

(a)  Establishes  policy  and  assigns 
responsibilities  under  the  Presidents 
Five-Piirt  Plan.  '"A  Program  to  Revitalize 
Base  Clor.ure  Communities",!  July  2, 
1093,  to  speed  the  economic  recover>'  of 
comir.'j.rities  where  military  bases  are 
slated  to  close. 

(h)  Implements  the  National  Defense 
Authnnziiticn  Act  for  fiscri  vpar  1994, 
Title  .\XIX,  107  Stat.  \^jQ9. 

§  9C.2    Appiicabiliry. 

This  part  applies  to  the  Office  of  the 
Se;,retary  of  Defense,  the  Militan.' 
D?part""."iits,  the  Chairman  of  th>^  ]  :hv. 
Chiefs  cf  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DnD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components"). 

§  90.3    Definitions. 

(a)  Closure.  All  missions  of  the  base 
have  ceased  or  have  been  relocated.  All 
persormel  (military,  civilian  and 
contractor)  have  either  been  eliminated 
or  relocated,  except  for  personnel 
required  for  caretaking  and  disposal  of 


1  Document  available  from  the  OfPice  of  the 
Assistant  Secretary  of  Defense  (Economic  Security). 
Pentagon,  Washington,  DC  20301. 


the  base  or  personnel  remaining  in 
authorized  enclaves. 

(b)  Base  realignment  and  closure 
cleanup  plan.  A  plan  for  the  expeditious 
environmental  cleanup  necessary  to 
facilitate  conveyance  of  the  property  to 
communities  for  economic 
redevelopment. 

(c)  Base  realignment  and  closure 
cleanup  team.  A  team  established  for 
each  DoD  closing  or  realigning  base 
where  property  is  available  for  transfer 
to  the  community.  The  team  has  the 
authority,  responsibility,  and 
accountability  for  environmental 
cleanup  programs  at  these  installations, 
emphasizing  those  actions  which  are 
necessary  to  facilitate  reuse  and 
redevelopment. 

(d)  Realignment.  Any  action  that  both 
reduces  and  relocates  functions  and 
DoD  civilian  personnel  positions,  but 
does  not  include  a  reduction  in  force 
resulting  from  workload  adjustments, 
reduced  personnel  or  funding  levels, 
skill  imbalances,  or  other  similar  cause. 
A  realignment  may  terminate  the  DoD 
requirement  for  the  land  and  facilities 
on  part  of  an  installation.  That  part  of 
the  installation  shall  be  treated  as 
"closed"  for  purposes  of  this  part. 

(e)  Redevelopment  authority.  Any 
entity,  including  an  entity  established 
by  a  State  or  local  government, 
recognized  by  the  Secretary  of  Defense 
as  the  entity  responsible  for  developing 
the  redevelopment  plan  with  respect  to 
the  installation  and  for  directing 
implementation  of  the  plan. 

§90.4    Policy. 

It  is  DoD  pol:t:y  to: 

(a)  Help  communities  i.-ipac'cd  by 
bj.se  clos^,:r:^5  achieve  rapid  economic 
roccvery  thrju'-h  c::ftct;ve  re jse  of  the 
aiSbats  of  closing  baies—incre  quickly. 
mj-)re  effcciively  and  in  ways  based  on 
l(j^.al  market  c'^sditions  and  locally 
developed  reuse  ploas — by 
implementing  tlie  President'^  f  iveTart 
Flan  that  encourages: 

(1)  Transrc'.rir.g  real  a.'id  persona! 
proj  orty  expeditiously  to  local 
rfxlevclopnient  authorities  and  in  ways 
that  enhance  economic  development 
and  job  creation  or  other  pubUc  benefits. 
This  can  best  be  accomplished  by: 

(i)  .Making  transfers  of  property  to  a 
redevelopment  authority  for  economic 
development  affordable,  when 
necessary  to  foster  community 
redevelopment  plans.  The  use  of 
existing  public  benefit  conveyances 
should  be  considered,  where 
appropriate,  before  the  use  of  a  public 
benefit  conveyance  for  economic 
development. 

(ii)  Accelerating  the  property 
screening  process  early  in  the  disposal 


process  to  determine  other  potential 
Federal  uses  of  the  property,  including 
the  identification  of  the  needs  of 
homeless  providers.  This  will  determine 
how  much  of  the  property  is  available 
for  early  economic  development  and/or 
other  community  reuse. 

(iii)  Informing  communities,  as  early 
as  possible  after  the  base  closure 
decision  is  final,  if  an  installation  will 
be  considered  for  "economic 
development"  conveyances  under  Pub. 
L.  No.  103-160,  Title  XXIX  and  will  not 
be  offered  for  sale,  instead.  Such 
decisions  shall  be  based  on  a 
determination  that  the  existence  of  a 
ready  market  for  the  property  indicates 
that  public  or  private  developers  can  not 
be  relied  upon  as  the  preferable 
mechanism  to  spiu  economic 
redevelopment  and  the  creation  of  new 
jobs. 

(iv)  Encouraging  interim  leases  at  less 
than  the  estimated  fair  market  value  in 
order  to  facilitate  State  or  local 
economic  redevelopment  efforts. 

(v)  Delegating  authority  to  approve 
interim  leases  and  simple  land  transfers, 
(vi)  Considering  the  personal  property 
requirements  of  the  community 
redevelopment  plan  when  making 
decisions  on  the  disposition  of  base 
equipment. 

(2)  Ensuring  fast-track  environmental 
cleanup  of  closing  bases  to  permit 
earlier  determination  of  property 
suitable  for  either  conveyance  or  lease. 
The  kev  elements  of  this  initiative  are 
to: 

(i)  Establish  a  base  realignment  and 
closure  cleanup  team  composed  of 
members  from  the.  Department  of 
De.'"eiise.  the  Environrr.ental  Protection 
Ager.cv  and  Slate  regulatory  agencies,  at 
I  ver>'  base  where  property  is  available 
for  transfer  and  reuse.  The  team  shall 
prepare  tlie  base  realignment  and 
closure  cleanup  plan  and  make 
decisions  to  expedite  the  process. 

(si)  Quickly  identify  and  document 
uiiroalaminated  real  property  parcels  to 
permit  timely  reuse. 

(iii)  Identify  opportunities  to  convey 
property  quickly  to  those  willing  to  pay 
t';e  cost  of  cleaning  up  tlio  contaminated 
property. 

(iv)  Ensure  analyses  required  by  the 
National  Environmental  Policy  Act 
(Pub.  L.  91-190;  10  U.S.C.  4332  et.  seq.) 
process  are  produced  in  a  timely 
manner. 

(v)  Establish  procedures  for 
identifying  and  documenting  parcels  of 
real  property  that  are  environmentally 
suitable  for  lease,  even  if  needed 
mitigation  precludes  conveyance. 

(vi)  Improve  public  involvement  in 
the  environmental  cleanup  by 
establishing  and  seeking  public 
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participation  in  Restoration  Advisory 
Boards. 

(3)  Providing  full  time  base  transition 
coordinators  at  major  installations 
slated  for  closure  or  substantial 
realignment.  The  principal  functions  of 
the  coordinators  shall  be  to: 

(i)  Assist  in  cutting  through  red  tape 
on  property  disposal. 

(ii)  Assist  in  keeping  the 
environmental  cleanup  on  a  fast  track. 

(iii)  Assist  the  DoD  Office  of 
Economic  Adjustment  (OEA)  in  helping 
communities  identify  sources  of  Federal 
assistance  for  developing  and 
implementing  economic  redevelopment 
plans. 

(4)  Providing  easy  access  to  transition 
and  redevelopment  help  for  workers 
and  communities  by  targeting  major 
sources  of  Federal  funding  assistance  to 
base  closure  communities. 

(5)  Providing  larger  economic 
development  planning  grants  to  base 
closure  communities.  Planning  grants 
should  be  approved  quickly.  The 
Department  of  Defense's  Office  of 
Economic  Adjustment  will  move 
beyond  the  traditional  role  of  providing 
grants  for  planning  to  helping 
communities  transition  from  planning 
to  implementation  by  funding  a  portion 
of  the  staff  required  for  implementation 
of  the  local  redevelopment  plan. 

(b)  Follow  the  following  framework  in 
implementing  Title  XXIX  of  Pub.  L. 
103-160: 

(1)  Where  a  ready  market  exists, 
complete  screening  and  then  sell 
properties  quickly  for  public  or  private 
development  to  speed  up  job  creation. 

(2)  VVhere  a  ready  market  does  not 
exist,  make  property  available  to  the 
local  redevelopment  authority  without 
initial  consideration,  for  economic 
development. 

(3)  Share  the  net  profits  between  the 
Department  of  Defense  and  the  local 
redevelopment  authority  if  a  property 
conveyed  vdthout  initial  consideration 
for  economic  development  is 
subsequently  leased  or  sold. 

(c)  This  regulation  does  not  create  any 
rights  or  remedies  and  may  not  be  relied 
upon  by  any  person,  organization,  or 
other  entity  to  allege  a  denial  of  any 
rights  or  remedies  other  than  those 
provided  by  Pub.  L.  103-160,  Title 
XXDC. 

§90.5    Responsibilities. 

(a)  The  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  shall  issue 
DoD  Instructions  as  necessary,  to  further 
implement  the  President's  Five-Part 
Plan  and  applicable  public  law,  and 
shall  monitor  compliance  with  this  part. 
All  authorities  of  the  Secretary  of 
Defense  in  Pub.  L.  103-160.  Title  XXIX. 


in  section  2905  of  Pub.  L.  100-526,  Title 
II,  and  in  section  204  of  Pub.  L.  101- 
510,  Title  XXIX  are  hereby  delegated  to 
the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  and  may  be 
redelegated. 

(b)  The  Heads  of  the  DoD  Components 
shall  advise  personnel  with 
responsibilities  related  to  base  closures 
of  the  policies  set  forth  in  this  directive. 

2.  Part  91  is  added  to  read  as  follows: 

PART  91— REVriALIZING  BASE 
CLOSURE  COMMUNrriES— BASE 
CLOSURE  COMMUNITY  ASSISTANCE 


Sec. 

91.1 
91.2 
91.3 

Purpose. 

Applicability. 

Definitions. 

91.4 
91.5 
91.6 
91.7 

Policy. 

Responsibilities. 
Delegations  of  authority. 
Procedures. 

Appendix  A  to  Part  91— Flow  Chart  for  Base 
Closure  Community  Assistance 

Appendix  B  to  Part  91— Closure  and 
Transition  Timeline  for  a  Notional  BRAC 
1993  Base  That  Closes  on  September  30. 
1997 

Authority:  10  U.S.C.  2687  note. 

§91.1    Purpose. 

This  part  prescribes  procedures  to 
implement  "Revitahzing  Base  Closure 
Communities"  (Part  90),  the  President's 
five-part  community  reinvestment 
program,!  and  real  and  personal 
property  disposal  to  assist  the  economic 
recovery  of  communities  impacted  by 
base  closures.  The  expeditious  disposal 
of  real  and  personal  property  will  help 
communities  get  started  with  reuse  early 
and  is  therefore  critical  to  timely 
economic  recovery. 

§91.2    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense.  Ihe'Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components"). 

§91.3    Dennitions. 

(a)  Base  Closure  Law.  The  provisions 
of  Title  II  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act  (Pub.  L.  100-526;  10 
U.S.C.  2687  note),  or  The  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Part  A  of  Title  XXIX  of  the  Pub.  L.  101- 
510;  10  U.S.C.  2687  note). 

(b)  Closure.  All  missions  of  the  base 
have  ceased  or  have  been  relocated.  All 


>  Document  available  from  the  Office  of  ihe 
Assistant  Secretary  of  Defense  (Economic  Security), 
Pentagon.  Washington.  DC  20301. 


personnel  (military,  civilian,  and 
contractor)  have  either  been  eliminated 
or  relocated  except  for  persoimel 
required  for  caretaking  and  disposal  of 
the  base  or  personnel  remaining  in 
authorized  enclaves. 

(c)  Consultation.  Fully  explaining  and 
discussing  an  issue  and  carefully 
considering  objections,  modifications, 
and  alternatives;  but  without  a 
reauirement  to  reach  agreement. 

(d)  Date  of  approval.  The  date  on 
which  the  authority  of  Congress  to 
disapprove  Defense  Base  Closure  and 
Realignment  Commission 
recommendations  for  closures  or 
realignments  of  installations  expires 
under  Title  XXIX  of  P.L.  101-510.  as 
amended. 

(e)  Excess  property.  Any  property 
under  the  control  of  a  MiUtary 
Department  that  the  Secretary 
concerned  determines  is  not  required 
for  the  needs  of  the  Department  of 
Defense.  Authority  to  make  this 
determination  rests  with  the  Military 
Departments  after  screening  the 
property  with  the  other  Military 
Departments. 

(n  Realignment.  Any  action  that  both 
reduces  and  relocates  functions  and 
DoD  civilian  personnel  positions,  but 
does  not  include  a  reduction  in  force 
resulting  from  workload  adjustments, 
reduced  personnel  or  funding  levels, 
skill  imbalances,  or  other  similar  causp. 
A  realignment  may  terminate  the  DoD 
requirement  for  the  land  and  facilities 
on  part  of  an  installation.  That  part  of 
the  installation  shall  be  treated  as 
"closed"  for  this  document. 

(g)  Redevelopment  authority.  Any 
entity,  including  an  entity  established 
by  a  State  or  local  government, 
recognized  by  the  Secretary  of  Defense 
as  the  entity  responsible  for  developing 
the  redevelopment  plan  with  respect  to 
the  installation  and  for  directing 
implementation  of  the  plan. 

(n)  Rural.  An  area  outside  a 
Metropolitan  Statistical  Area. 

(i)  Surplus  property.  Any  excess 
property  not  required  for  the  needs  and 
the  discharge  of  the  responsibilities  of 
Federal  Agencies.  Authority  to  make 
this  determination,  after  screening  with 
all  Federal  Agencies,  rests  with  the 
Military  Departments. 

(j)  Vicinity.  The  county  in  which  the 
installation  is  located  and  the  adjacent 
counties.  An  incorporated  mimicipality 
shall  be  deemed  to  be  a  county  for  this 
purpose,  when,  under  State  law,  it  is  not 
part  of  a  county. 

§91.4    Policy. 

It  is  DoD  policy  to  help  communities 
affected  by  base  closures  achieve  rapid 
economic  recovery  through  effective 
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reuse  of  the  assets  of  closing  bases — 
more  quickly,  more  effectively  and  in 
ways  based  on  local  market  conditions 
and  locally  developed  reuse  plans.  This 
will  be  accomplished  by: 

(a)  Selling  properties  quickly  for 
public  or  private  development  to  speed 
up  job  creation  where  a  ready  market 
exists. 

(b)  Making  property  available  without 
initial  consideration  for  economic 
development  where  a  ready  market  does 
not  exist. 

(c)  Sharing  the  net  profits  between  the 
DoD  and  the  local  redevelopment 
authority  if  a  property  conveyed 
without  initial  consideration  for 
economic  development  is  subsequently 
sold  or  leased. 

§91.5    Responsibilities. 

(a)  The  Assistant  Secretan-  of  Defense 
for  Economic  Security,  after 
coordination  with  the  General  Counsel 
of  the  Department  of  Defense  and  other 
officials  as  appropriate,  may  issue  such 
guidance  and  instructions  as  may  be 
necessary  to  implement  Laws, 
Directives  and  Instructions  on  the 
retention  or  cHsposal  of  real  and 
personal  prc-porty  at  cIo«^ing  cr 
realigning  ba.-;ps. 

(b)  The  H'ja  Is  of  the  DoD  Components 
shall  ensure  compliance  with  this  part 
and  guidance  issued  by  the  Assistant 
Secretary  of  Defense  for  Economic 
Security  on  revitalizing  base  closure 
comm.unities. 

§91.6    Delegations  of  authority. 

(a)  The  authority  provided  by  sections 
202  and  203  cf  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  483  et  seq.]  for 
disposal  of  proporty  at  closing  and 
realigning  bases  has  been  delegated  by 
the  Administrator.  GSA,  to  the  Secretary 
of  Defense  by  delegations  dated  March 
1,  1989;  October  9,  1990;  and. 
September  13,  1991.2  Authority  under 
these  delegations  has  been  previously 
redelegated  to  the  Secretaries  of  the 
Military  Departments,  who  may 
redelegate  further. 

(b)  Authorities  delegated  to  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  by  32  CFR  90.5  are  hereby 
redelegated  to  the  Secretaries  of  the 
Military  Departments,  unless  otherwise 
provided  within  this  part.  These 
authorities  may  be  redelegated  further. 

§91.7    Procedures. 

(a)  Real  property  screening. 
(1)  When  the  Department  of  Defense 
no  longer  needs  to  retain  real  property. 


i  These  documents  available  from  the  Office  of 
the  Assistant  Secretary  of  Defense  (Economic 
Security).  Pentagon.  Washington.  DC  20301. 


the  Department  is  required  to  dispose  of 
the  property  in  accordance  with  the 
prescribed  screening  process  in  the 
General  Services  Administration 
property  disposal  regulations  and  the 
expedited  process  described  in  this  part. 
This  process  permits  DoD  entities,  other 
Federal  Agencies  and  homeless 
providers  to  identify  property  they 
would  like  to  acquire  when  the  base 
closes.  The  Secretary  concerned  will 
work  with  the  other  DoD  Components, 
Federal  Agencies,  homeless  providers 
and  reuse  planners,  early  in  the  closure 
process,  to  sort  out  these  requests.  This 
process  will  provide  for  the  early 
identification  of  property  which  will 
become  available  for  reuse  that  is 
critical  to  the  local  rede%  elopment 
authority's  ability  to  develop  a  realistic 
reuse  plan. 

(2)  The  Military  Departments  should 
complete  the  internal  DoD  real  property 
screening  of  closing  and  realigning  base 
property: 

(i)  By  April  1,  1994,  for  1988,  1991 
and  1993  closures  and  realignments, 
(ii)  Within  4  months  of  the  date  of 
approval  of  the  1995  closures  and 
reiilignmRnts. 

(3lMilitar>  Departments  should  seek 
local  redevelopment  authority  input  in 
making  dctermi.^.ations  on  the  retention 
of  property  and  should  consider  their 
input,  if  provided.  Transfer  of  real 
picpert  V  at  closing  and  rcaUgniag  bases 
betwten  any  of  the  Military 
Departments,  or  retention  of  real 
property  at  a  closing  base  by  a  Military 
Department,  must  be  approved  by  the 
Assistant  Secretary  of  Defense  for 
Economic  Security,  unless  such  a 
transfer  has  already  been  approved  by 
the  Secretary  of  the  Military  Department 
concerned. 

(4)  Formal  screening  of  real  property 
excess  to  the  DoD  with  other  Federal 
Agencies  must  be  completed: 

(i)  By  June  1,  1994,  for  1988,  1991. 
and  1993  closures  and  realignments 
unless  the  community  requests  a 
postponement  of  the  surplus 
determination  as  provided  in  paragraph 
(a)(7)  of  this  section. 

(ii)  Within  6  months  of  the  date  of 
approval  of  the  1995  closures  and 
realignments  unless  the  community 
requests  a  postponement  as  provided  in 
paragraph  (a)(7)  of  this  section. 

(5)  These  timeframes  afford  Federal 
Agencies  sufficient  time  to  assess  their 
needs,  submit  initial  expressions  of 
interest  to  the  Department  of  Defense, 
and  apply  for  the  propert.y.  During  this 
period.  Agencies  sponsoring  public 
benefit  conveyances  should  also 
consider  the  suitabihty  for  such 
purposes.  The  Military  Departments 
should  provide  other  Federal  Agencies 


as  full  and  complete  information  as 
practicable  on  the  property  in  the  Notice 
of  Availability.  Requests  for  transfers  of 
property  submitted  by  other  Federal 
Agencies  will  normally  be 
accommodated.  Decisions  on  the 
transfer  of  property  to  other  Federal 
Agencies  shall  be  made  by  the  Military 
Department  concerned  in  consultation 
with  the  local  redevelopment  authority. 

(6)  Military  Departments  should  make 
the  notices  of  availability  available  to 
the  local  redevelopment  authorities. 
State  and  local  governments. 

(7)  Within  the  6  month  screening 
period  in  paragraph  (a)(4)  of  this 
section,  the  Military  Departments  shall 
consult  with  the  local  redevelopment 
authority  and  make  appropriate  final 
determinations  whether  a  Federal 
Agency  has  identified  a  use  for,  or  shall 
accept  transfer  of.  any  portion  of  the 
property.  If  no  Federal  Agency  requests 
the  property,  the  property  shall  be 
declared  surplus.  However,  the  local 
redevelopment  authority  may  request 
the  Military  Department  concerned  to 
delay  this  final  surplus  declaration.  All 
requests  for  delav  must  be  in  writing 
and  made  before'May  1. 1994  for  1988, 
lO'll  and  1993  closures  and 
realignments  and  within  5  months  of 
the  approval  of  the  1995  base  closures 
and  realignments.  If  there  is  a  Federal 
Agency  request  for  transfer,  the 
Secretarv  concerned  may  postpone  the 
determination  to  transfer  and  the 
Secretary  may  also  postpone  the 
determination  of  surplus  for  all  or  any 
part  of  the  property  at  the  installation 
for  such  period  as  the  Secretary 
concerned  determines  is  in  the  best 
interest  of  the  communities  affected  by 
the  closure  of  the  installation. 

(8)  Screening  of  real  property  with 
State  and  local  government  agencies 
shall  take  place  concurrently  with 
McKinney  Act  screening.  The  screening 
notice  should  state: 

Uses  to  assist  the  homeless  shall  take 
precedence  unless  the  Secretary 
concerned  or  the  Secretary  of  Health 
and  Human  Services  (HHS)  determines 
that  a  competing  request  imder  40 
U.S.C.  484(k)  is  so  meritorious  and 
compelling  as  to  outweigh  the  needs  of 
the  homeless. 

(9)  Withdrawn  public  domain  lands 
are  those  lands  which  have  been 
transferred  from  the  Department  of 
Interior  to  a  Military  Department  for  its 
temporary  use. 

(i)  These  lands  on  closing  or 
realigning  bases  are  to  be  returned  to  the 
Secretary  of  Interior  when  the  Secretary 
of  the  Military  Department  concerned 
no  longer  has  need  for  these  lands,  if 
they  are  still  suitable  for  the  programs 
of  the  Secretary  of  Interior. 
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(ii)  The  Military  Department 
concerned  wll  notify  the  Secretary  of 
Interior,  normally  through  the  Bureau  of 
Land  Management  (BLM),  when 
w'ithdrawTi  public  domain  lands  are 
included  within  an  installation  to  be 
closed. 

(iii)  The  Bureau  of  Land  Management 
will  screen  these  lands  within  the 
Department  of  Interior  to  determine  if 
these  lands  are  suitable  for  .return  to  the 
Dejpartment  of  Interior. 

(iv)  If  the  lands  are  not  suitable  for  the 
programs  of  the  Secretary  of  Interior,  the 
Bureau  of  Land  Management  will  so 
notify  the  Military  Department  and  state 
that  these  lands  should  be  proces.ied  as 
the  other  real  property  on  the  base. 

(v)  The  Military  Department  will 
notify  the  Bureau  of  Land  Management 
that  it  concurs  with  the  determination 
and  will  proceed  in  accordance  with  the 
real  property  screening  procodures 
described  in  this  section. 

(b)  McKinnev  Act  Screening. 

(1)  The  Stewart  B.  McKinnev 
Homeless  Assistance  Act,  as  amended 
(42  U.S.C.  11301),  is  a  statute  designed 
to  permit  HHS-approved  providers  of 
assistance  to  the  homeless  to  receive  a 
high  priority  in  acquiring  unneedod 
hmd  and  buildings  on  Federal 
properties.  Buildings  and  land  on 
closing  bases  provide  excellent 
opportunities  for  homeless  providers  to 
acquire  the  land  and  buildings  they 
need  to  establish  their  programs.  This 
section  describes  the  new  process 
specifically  tailored  for  base  closure 
properties  that  will  expedite  the 
screening  process  with  homeless 
providers  and  will  result  in  the  earlv 
identification  of  their  needs.  The 
Military  Departments  will  work  with 
communities  to  identify  ehgible  entities 
and  conduct  timely  outreach  seminars 
to  educate  homeless  providers  with 
respect  to  the  land  and  buildings  that 
will  be  made  available  and  the  process 
for  making  a  formal  application  to  the 
Department  of  Health  and  Human 
Services  (HHS).  The  early  identification 
of  homeless  assistance  requirements  for 
land  and  buildings  at  closing  bases  will 
permit  communities  to  develop  reuse 
plans  that  fully  accommodate  homeless 
needs,  while  permitting  early 
identification  of  the  remaining  property 
for  eithCT  quick  sale  for  job  creation,  a 
federally  sponsored  public  benefit 
conveyance  or  conveyance  to  a  local 
redevelopment  authority  for  economic 
development  purposes. 

(2J  Tne  Department  of  Housing  and 
Urban  Development  (HUD)  is  required 
to  publish  by  February  15  of  each  year 
a  list  of  all  the  properties  which  were 
published  in  accordance  with  the 
McKinney  Act  in  the  previous  calendar 


year.  For  the  purpose  of  reporting 
properties  to  HUD  pursuant  to  the  new 
expedited  McKinney  screening  process 
described  in  this  section,  the  Military 
Departments  should  report  only  those 
properties  which  remain  available  as  of 
the  reporting  date.  For  the  purposes  of 
the  new  expedited  McKinney  Act 
screening  process: 

(i)  Properties  listed  by  HUD  in  the 
annual  report  for  which  an  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider,  but  a  final 
HHS  determination  has  not  yet  been 
made,  shall  be  reported  for  screening 
under  the  new  procedures  in  paragraphs 
(b)  (3)  through  (11)  of  this  section. 

(ii>Propc.'ties  listed  by  HUD  in  the 
annual  report  for  which  no  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider  and  for  which 
the  Department  of  Defense  has  received 
no  expression  of  interest  or  bona  fide 
offer  in  accordance  with  the  provisions 
of  section  501(c)(4)(C)  of  the  McKinney 
Act,  shall  be  reported  in  accordance 
with  the  procedures  in  paragraphs  (b) 
(3)  through  (11)  of  this  section. 

(iii)  Properties  listed  by  HUD  in  tiie 
aimual  report  for  which  no  expression 
of  interest  has  been  received  by  HHS 
from  a  homeless  provider  and  for  which 
the  Department  of  Defense  has  received 
an  expression  of  interest  or  bona  fide 
offer  in  accordance  with  the  provisions 
of  section  501(c)(4)(C)  of  the  McKinney 
Act,  shall  not  be  reported  in  accordance 
with  the  procedures  in  paragraphs  (b) 
(3)  through  (1 1)  of  this  section. 

(iv)  1988  and  1991  base  closure  and 
realignment  properties  which  remain 
available  shall  be  reported  to  HUD  in 
accordance  with  the  new  expedited 
procedures  Ln  paragraphs  (b)  (3)  through 
(11)  of  this  section. 

(3)  Under  the  new  expedited 
McKinney  Act  screening  process,  the 
Military  Departments  shall  sponsor  a 
workshop  or  seminar  in  communities 
having  closing  or  realigning  bases  before 
reporting  to  HUD.  All  available  property 
at  closing  and  realigning  bases  that  will 
become  surplus  to  Federal  Agency 
needs  will  be  reported  to  HUD: 

(i)  By  June  1,  1994,  for  the  1988,  1991, 
and  1993  closures  and  realignments, 
unless  the  comraimity  requests  a 
postponement  of  the  declaration  of 
surplus  under  paragraph  (a)(7)  of  this 
section. 

(ii)  Within  6  months  of  the  date  of 
approval  of  the  1995  base  closures  and 
realigrunents  unless  the  conununity 
requests  a  postponement  of  the 
declaration  of  surplus  under  paragraph 
(a)(7)  of  this  section. 

(4)  HUD  shall  make  a  determination 
of  the  suitability  of  each  property  to 
assist  the  homeless  in  accordance  with 


the  McKinaey  Act.  Within  60  days  from 
the  date  of  receipt  of  the  information 
from  the  Department  of  Defense,  HUD 
shall  publish  a  list  of  suitable  properties 
that  shall  become  available  when  the 
base  closes. 

(5)  Providers  of  assistance  to  the 
homeless  shall  then  have  60  days  in 
which  to  submit  to  HHS  expressions  of 
interest  in  any  of  the  listed  properties. 
If  a  provider  indicates  an  interest  in  a 
listed  property,  it  shall  have  an 
additional  90  days  after  submission  of 
its  written  notice  of  interest  to  submit  a 
formal  application  to  HHS,  a  period 
which  HHS  can  extend.  HHS  shall  then 
have  25  days  after  receipt  of  a 
completed  application  to  review  and 
complete  all  actions  on  such 
applications. 

(6)  During  the  new  expedited 
McKinney  Act  property  screening 
process  (from  60  to  175  days  following 
Federal  Register  publication,  as 
appropriate),  disposal  agencies  shall 
take  no  final  disposal  action  or  allow 
reuse  of  property  that  HUD  has 
determined  suitable  and  that  may 
become  available  for  homeless 
assistance,  unless  and  until: 

(i)  No  timely  expressions  of  interest 
from  providers  are  received  by  HHS. 

(ii)  No  timely  applications  from 
providers  expressing  interest  are 
received  by  HHS. 

(iii)  HHS  rejects  all  applications 
received  for  a  specific  propertj'. 

(7)  If  no  provider  expresses  an  interest 
to  HHS  in  a  property  within  the  allotted 
60  days,  the  Military  Department  should 
promptly  inform  the  affected  local 
redevelopment  authority,  the  Governor 
of  the  State,  the  local  governments,  and 
Federal  Agencies  that  support 
authorized  public  benefit  conveyances, 
of  the  date  the  surplus  property  will  be 
available  for  community  reuse.  The 
local  redevelopment  authority'  shall 
then  have  1  year  to  submit  a  written 
expression  of  interest  to  incorporate  the 
remainder  of  the  property  into  its 
redevelopment  plan. 

(8)  If  there  are  expressions  of  interest 
by  homeless  assistance  providers,  but 
no  application  is  received  by  HHS  from 
such  a  provider  within  the  subsequent 
90-day  application  period  (or  within  the 
longer  application  period  if  HHS  has 
granted  an  extension),  the  Military 
Department  should  promptly  inform  the 
local  redevelopment  authority,  the 
Governor  of  the  State,  and  Federal 
Agencies  that  support  authorized  public 
benefit  conveyances,  of  the  date  the 
surplus  property  will  be  available  for 
community  reuse.  The  local 
redevelopment  authority  shall  then  have 
1  year  to  submit  a  written  expression  of 
interest  to  incorporate  the  remainder  of 
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the  property  into  its  redevelopment  plan 
for  the  base. 

(9)  If  at  any  time  during  the  25  day 
HHS  review  period  HHS  rejects  all 
applications  for  a  specific  property,  the 
Military  Department  should  promptly 
inform  the  local  redevelopment 
authority,  the  Governor  of  the  State,  and 
Federal  Agencies  that  support 
authorized  public  benefit  conveyances, 
of  the  date  the  surplus  property  will  be 
available  for  community  reuse.  The 
local  redevelopment  authority  shall 
then  have  1  year  to  submit  a  written 
expression  of  interest  to  incorporate  the 
remainder  of  the  property  into  its 
redevelopment  plan  for  the  base. 

(10)  During  the  allotted  1-year  period 
for  the  local  redevelopment  authority  to 
submit  a  written  expression  of  interest 
for  the  property,  surplus  properties  not 
already  approved  for  homeless  reuse 
shall  not  be  available  for  homeless 
assistance,  unless  such  homeless 
assistance  is  included  in  the  local 
redevelopment  authority's  plan.  The 
surplus  properties  will  also  not  be 
advertised  by  HUD  as  suitable  during 
these  1-year  periods.  The  surplus 
property  may  be  available  for  interim 
leases  to  any  entity,  including  local 
redevelopment  authorities  as  deemed 
appropriate  by  the  Secretary  of  the 
Military  Department  concerned. 

(11)  if  the  local  redevelopment 
authority  does  not  express  in  writing  its 
interest  in  a  specific  property  during  the 
allotted  1-year  period,  the  disposal 
agency  shall  again  notify  HLTD  of  the 
date  of  availability  of  the  property  for 
homeless  assistance.  HUD  may  then  list 
the  property  in  the  Federal  Register  as 
suitable  and  available  after  the  base 
closes  following  the  previous  McKinney 
Act  procedures. 

(12)  The  listing  of  base  closure 
property  from  the  1991  and  subsequent 
rounds  of  base  closures  reported  to  HUD 
shall  contain  the  following  statement: 

The  properties  contained  in  this 
listing  are  closing  or  realigning  military 
installations.  This  report  is  being 
accomplished  pursuant  to  Pub.  L.  103- 
160,  section  2905(b).  In  accordance  with 
section  2905(b),  this  property  is  subject 
to  a  one-time  publication  under  the 
McKinney  Act,  after  which  property  not 
provided  to  homeless  assistance 
providers  will  not  be  published  again 
unless  there  is  no  expression  of  interest 
submitted  by  the  local  redevelopment 
authority  in  the  one-year  period 
following  the  end  of  the  McKinney 
screening  process  pursuant  to  this 
publication. 

(13)  The  list  of  1988  base  closure 
properties  that  will  be  reported  to  HUD 
shall  contain  the  same  statement  as 
paragraph  (b)(12)  of  this  section,  and 


shall  refer  to  section  2905(a)  of  the  Act 
(107  Stat.  1916). 
(c)  Local  redevelopment  plan. 

(1)  The  early  formation  of  a 
redevelopment  authority  is  critical  to 
the  successful  reuse  of  the  base.  The 
primary  focus  of  the  redevelopment 
authority  should  be  developing  a 
comprehensive  local  redevelopment 
plan.  This  plan  should  embrace  the 
range  of  feasible  reuse  options  that  will 
result  in  rapid  job  creation.  The  local 
redevelopment  plan  will  generally  be 
used  as  the  proposed  action  in 
conducting  enviroimiental  analyses 
required  by  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  (42  U.S.C. 
4332  et  seq.]. 

(2)  Although  the  statute  only  requires 
the  local  redevelopment  authority  to 
submit  a  written  expression  of  interest 
within  1  year  after  the  date  the  property 
is  released  from  McKinney  Act 
screening,  the  local  redevelopment  plan 
should  be  prepared  within  that  1  year 
period.  The  plan  should  at  a  minimum 
identify: 

(i)  Parcels  recommended  to  be 
transferred  to  other  Federal  Agencies 
(whether  or  not  a  specific  request  for 
such  transfer  was  made  by  the  Agency 
during  the  screening  period)  and  their 
intended  uses. 

(ii)  Parcels  recommended  to  be 
transferred  or  conveyed  for  uses  such  as 
homeless  assistance,  public  benefit 
purposes,  or  other  qualifying  public 
purpose  conveyance  programs  and  their 
intended  uses. 

(iii)  Parcels,  and  their  intended  uses, 
recommended  to  be  conveyed  by: 

(A)  Negotiated  sale  at  estimated  fair 
market  value. 

(B)  Conveyance  without  initial 
consideration  to  local  redevelopment 
authorities,  with  or  without 
recoupment,  as  provided  in  this  part. 

(iv)  The  plan  should  discuss  how  it 
will  enhance  the  prospects  for  economic 
development  and  job  creation,  if  the 
redevelopment  authority  intends  to 
request  an  economic  development 
conveyance. 

(d)  Jobs-centered  property  disposal. 

(1)  The  new  property  disposal  process 
described  in  this  section  and  in 
paragraphs  (e)  and  (f)  of  this  section 
which  follow,  is  designed  to  rapidly 
create  new  jobs,  either  by  taking 
advantage  of  a  ready  market  for 
development  of  valuable  property  or  by 
inducing  a  market  through  conveyances 
for  economic  development,  initially 
without  consideration.  The  procedures 
described  below  generally  apply  to  1993 
and  1995  base  closures  and  may  not 
apply  to  1988  and  1991  closures  which 
may  be  well  along  in  the  disposal 
process. 


(2)  The  Military  Departments  should 
identify  properties  with  potential  for 
rapid  job  creation  and  begin,  as  soon  as 
possible,  but  not  later  than  completion 
of  the  new  expedited  McKinney  Act 
screening  (paragraph  (b)  of  this  section), 
an  appraisal  or  other  estimate  of  the 
property's  fair  market  value.  Such 
appraisals  or  estimates  should  address  a 
range  of  likely  market  values  taking  into 
account:  feasible  uses  for  the  property; 
the  uncertainties  in  property 
development;  and,  cvurent  market 
conditions  (i.e.,  recognizing  the  state  of 
the  market  after  a  closure 
announcement).  The  appraisals  should 
not  be  based  on  the  replacement  cost  of 
the  properties,  since  they  may  not  be 
readily  adaptable  for  civilian  use. 
Additionally,  the  appraisal  should  not 
be  based  on  the  highest  and  best  use, 
but  the  most  likely  range  of  uses 
consistent  with  local  interests.  The 
above  appraisal  may  be  accomplished 
for  1988  and  1991  closures  if  it  is 
determined  that  it  would  be  beneficial 
to  do  so  and  will  not  delay  the  disposal 
process. 

(3)  To  assist  in  the  appraisal/ 
estimation  of  fair  market  value  of 
properties  with  a  potential  for  rapid  job 
creation,  and  to  determine  if  interests 
exist  in  properties  not  originally 
identified  for  rapid  job  creation,  the 
Military  Departments  shall,  for  1993  and 
1995  closures,  advertise  for  expressions 
of  interest  in  all  or  any  substantial  part 
of  each  closing  installation.  For  the  1993 
and  1995  closures,  the  Military 
Departments  shall  advertise  at  the 
completion  of  the  new  expedited 
McKinney  Act  screening  process  (see 
paragraph  (b)  of  this  section).  The 
Military  Departments  may  advertise  for 
expressions  of  interest  in  all  or  any 
substantial  part  of  each  closing 
installation  on  the  1988  or  1991  closure 
lists  if  it  is  determined  that  it  would  be 
beneficial  to  do  so  and  will  not  delay 
the  disposal  process. 

(i)  Advertisements  for  expressions  of 
interest  shall  be  open  for  6  months. 
Expressions  of  interest  received  should 
detail  the  intended  use,  the  site  plan, 
the  jobs  estimated  to  be  created,  the 
schedule  for  development  and  hiring, 
and  an  evaluation  of  the  worth  of  the 
land  and  buildings.  Expressions  of 
interest  will  be  shared  with  the  local 
redevelopment  authority. 
Advertisements  for  expressions  of 
interest  will  be  conducted 
simultaneously  with  all  other  disposal 
actions  and  are  not  an  additional  step  in 
the  disposal  process. 

(ii)  The  Military  Departments  shall 
analyze  each  expression  of  interest  and 
determine  within  30  days  of  receipt  if  it 
is  made  in  good  faith  and  represents  a 
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reasonable  development  proposal.  If  the 
Military  Department  decides  that  an 
expression  of  interest  received 
demonstrates  the  existence  of  a  ready 
market,  the  prospect  of  job  creation,  and 
offers  proceeds  consistent  with  the 
range  of  estimated  fair  market  value,  it 
may  decide  to  offer  the  property  for  sale. 
The  property  proposed  for  sale  shall 
promptly  be  publicly  identified,  and  the 
redevelopment  authority  shall  be 
notified.  The  redevelopment  authority 
may  request  reconsideration  of  this 
decision  imder  paragraph  (d)(5)  of  this 
section.  Potential  offerors  will  be 
encouraged  to  work  with  the 
redevelopment  authority  so  that  their 
development  goals  will  be  compatible 
with  the  local  redevelopment  plan. 

(iii)  If  a  redevelopment  plan  has  not 
been  completed,  the  redevelopment 
authority  will  be  encouraged  to  include 
the  potential  for  sale  of  the  property 
identified  by  the  Mifitary  Department 
under  paragraph  (d)(3)  of  this  section,  in 
the  plan.  The  DoD  Component  will 
evaluate  whether  the  potential  sale  of 
the  identified  property  is  covered  by 
any  ongoing  environmental  analyses 
required  by  the  National  Environm.ental 
Policy  Act'(NEPA).  Based  on  this 
evaluation,  consideration  can  be  given 
to  integrating  the  potential  sale  into  the 
existing  analyses  or  preparing 
additional  analyses  required  by  law  or 
oikeriMse  deemed  appropriate.  The 
environmental  impact  statement  shall. 
to  the  exte.nt  practicable,  be  completed 
within  12  months,  or  a  Finding  of  No 
Signif.cant  Impact  is?upd  within  6 
inD'.itiis.  of  the  public  announcement 
i(l'-\ntifying  the  property  proposed  for 
sait;. 

(4)  .\  few  high  value  installations  for 
which  a  rtJddy  market  apparently  exists 
nis.y,  nevertiieless.  not  have  generated 
any  c-x]  rressions  of  interest  during  "he 
allotted  5  month  period.  Regardless, 
s-ch  installations  prcvide  an 
opprrtunity  for  private  sector  rapid  job 
croaticn  which  should  be  pursued.  In 
those  cases,  the  M:!itar\'  Df-partments, 
based  en  corrpleted  appraisals  or  other 
rstimates  of  the  fair  market  value,  shall 
i.-^form  redevelopment  authorities  that 
the  property  is  expected  to  be  offered  for 
sale  and  an  economic  development 
conveyance  should  not  be  anticipated. 
Redevelopment  authorities  shall  be  so 
informed  as  soon  as  possible,  but  not 
later  than  6  months  after  completion  of 
the  McKinney  Act  screening  process.  In 
making  these  determinations,  airport, 
port,  and  school  property  may  be 
excluded  if  it  appears  that  they  are 
likely  to  be  converted  to  public  airports, 
ports  or  schools  under  existing  public 
benefit  conveyance  programs.  TTie 
determination  that  an  installation  will 


be  sold  under  paragraph  (d)(4)  of  this 
section  has  2  components: 

(i)  The  property  must  have  a  high 
value. 

(ii)  There  must  be  a  ready  market. 
Ready  market  means  that  offers  to 
purchase  at  or  near  the  estimated  range 
of  fair  market  value  from  the  private 
sector  covering  all  or  most  of  the 
installation  could  be  expected  within  6 
months  of  advertising  the  base  for 
public  sale. 

(5)  Within  60  days  of  the 
armouncement  by  the  Secretary  of  the 
Military  Department  concerned  of  the 
intention  to  sell  property  in  accordance 
with  paragraph  (d)(3)  or'(d)(4)  of  this 
section,  the  authorized  local 
redevelopment  authority  may  request, 
in  WTiting.  that  this  determination  be 
reconsidered.  The  Secretary  shall 
consider  the  request,  provide  a  final 
determination  in  writing  to  the  local 
redevelopment  authority  and  announce 
this  determ.ination  publicly. 

(6)  Identification  of  an  installation  or 
property  for  sale  under  this  section  does 
not  preclude  a  community's  acquisition 
of  property  for  the  estimated  fair  market 
value. 

(7)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  that  certain  actions  have  been 
taken  or  agreed  to  that  are  incon.'^istont 
with  the  new  procedures.  In  cases  of 
1988  and  1991  cIcsuipp  where  this  new 
property  disposal  process  is  ccnsidi^red 
not  appropriate,  the  Serretarv 
concerned  shall  request  a  V'  iiver  from 
the  ASD(ES)  before  proceed i.ng  w.ih  the 
disposition  of  the  p.-npertv. 

(h)  Economic  d^'velcpnicnt 
cor.—'vonces. 

(1)  Closing  military  bases  f-ft«^r.  have 
a  gre.^.t  deal  of  land  that  v.\&y  not  be 
rcMdilv  developable  or  rr.arke'9fcl<;  due 
to  its  location.  Additionally,  cl.^sinq 
bases  often  have  buildirqs  that  may 
need  to  be  demolished  in  order  to 
encourage  redevelopment  and  economic 
revitalization.  Historically,  the  procoss 
of  selling  bases,  or  parts  thereof,  for  fair 
market  value  has  been  time  consun:i.ng 
and  the  proceeds  from  the  sales  of  base 
closure  properties  have  been  less  than 
originally  anticipated.  In  the  past,  the 
law  permitted  the  Department  of 
Defense  to  convey  property  at  a 
discount  of  up  to  100%  (tree  of  charge) 
for  specific  public  purposes  such  as 
health,  aviation,  recreation,  and 
education — but  not  for  economic 
development.  The  new  process  that 
follows  permits  the  DoD  to  convey  land 
and  buildings  to  redevelopment 
authorities  with  no  consideration. 


subject  to  recoupment,  after  it  is 
determined  that  the  base,  or  significant 
portions  thereof,  cannot  be  sold  in 
accordance  with  the  rapid  job  creation 
concept.  Such  conveyances  may  help 
induce  a  market  for  the  property, 
thereby,  enhancing  economic  recovery. 
Redevelopment  authorities  shall  subrnit 
a  simple  written  request  containing  four 
basic  elements  as  described  in 
paragraphs  (e)(5)(i)  through  (e)(5)(iv)  of 
this  section.  Generally,  installations  will 
be  conveyed  at  no  initial  cost  with  a 
recoupment  provision  that  shall  permit 
DoD  to  share  in  any  future  profits 
should  the  base  be  later  leased  or  sold. 
Bases  in  rural  areas  shall  be  conveyed 
under  this  authority  with  no 
recoupment  if  they  meet  the  standards 
in  paragraph  (e)(6J  of  this  section.  The 
conveyance  for  economic  development 
should  be  used  by  local  redevelopment 
authorities  to  gain  control  of  large  areas 
of  the  base,  not  just  individual 
buildings.  The  income  received  from 
some  of  the  higher  value  propertj' 
should  help  offset  the  maintenance  and 
marketing  costs  of  the  less  desirable 
parcels.  In  order  for  this  conveyance  to 
spur  redevelopment,  large  parcels  must 
be  used  to  provide  an  income  stream  to 
assist  the  long  term  development  of  the 
property. 

(2)  The  Secretary  of  Defense  is 
authorized  by  Pub.  L.  103-160,  S(  ction 
2903  to  convey  real  property  at  an 
installation  to  be  closed  to  the  local 
redevelopment  authority  for  economic 
development  (an  pcono.mic 
development  conveyance).  The 
conveyance  of  property  m^^y  be  fcr 
consideration  at  or  beiovv  the  estimated 
f^iir  market  v&lue,  or  without 
consideration.  The  consideration,  if  anv', 
can  be  pa:  J  in  car.h  or  m  kir.'i.  Proper*v 
to  be  tr-ins.'"en'=d  pursuant  to  Pabiic  Lc'v 
lCl-160.  section  2903,  will  be  convev^d 
with  no  c-)risi<ipratior!,  subje<:t  to 
recoupment  as  descrilwd  in  paragraph 
(f)  of  this  section. 

(3)  The  Pco:icmir  development 
conveyance  authori'y  is  an  addition  to 
existing  public  benefit  authorities  and. 
ge.ipraliy,  should  not  be  used  when 
the.se  public  benefit  rsuthorities  would 
apply.  The  Mihtary-  Departments  shall 
prepare  a  written  explanation  why  a 
transfer  was  made  using  this  economic 
development  conveyance  authority  for 
what  appears  to  be  a  purpose  covered  by 
an  existing  pubUc  benefit  authority. 

(4)  Before  making  an  economic 
development  conveyance  of  real 
property,  an  appraisal  or  other  estimate 
of  the  property's  fair  market  value  shall 
be  made,  based  on  the  proposed  reuse 
of  the  property.  The  Milit^ 
Department  shall  consult  with  the  local 
redevelopment  authority  on  appraisal 
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assumptions,  guidelines  and  on  . 
instructions  given  to  the  appraiser,  but 
shall  be  fully  responsible  for  completion 
of  the  appraisal.  When  a  property  is 
conveyed  for  economic  development 
with  no  initial  consideration,  the 
Military  Department  shall  prepare  a 
written  explanation  why  the  estimated 
fair  market  value  was  not  received  and 
retain  it  in  their  real  property  files. 

(5)  Property  may  be  conveyed  under 
Pub.  L.  No.  103-160  to  an  authorized 
local  redevelopment  authority  for 
economic  development  following 
submission  of  a  written  request  to  the 
Secretary  of  the  Military  Department 
concerned  disposing  of  the  property. 
The  requests  should  contain  the 
following  elements: 

(i)  Description  of  the  property  to  be 
conveyed. 

(ii)  Statement  of  the  local 
redevelopment  authority's  legal 
authority  to  acquire  and  dispose  of 
property  under  the  laws  of  the 
governing  State. 

(iii)  A  redevelopment  plan  that 
includes  economic  development  and  job 
creation. 

(iv)  A  statement  explaining  why 
existing  public  benefit  conveyance 
authorities  are  not  appropriate. 

(6)  Installations  located  in  rural  areas 
are  of  particular  concern.  An  economic 
development  conveyance  may  be  made 
without  consideration  and  without 
recoupment  in  a  rural  area  when  the 
base  closure  will  have  a  substantial 
adverse  impact  on  the  economy  of  the 
local  community  and  on  the  prospect  of 
its  economic  recover}'  from  the  closure. 
To  determine  whether  a  rural 
community  is  eUgible  for  transfer  under 
this  section,  the  Secretary'  concerned 
shall  first  determine  whether  the  closure 
will  have  a  substantial  adverse  i.mpact 
en  the  prospect  for  economic  recovery 
by  determining  whether  there  is  a 
market  for  the  property.  The  closure 
may  be  determined  to  have  substantial 
adverse  impact  if  after  advertising  for 
expressions  of  interest  pursuant  to 
paragraph  (d)  of  this  section,  no 
expressions  of  interest  are  received.  No 
expressions  of  interest  to  purchase  the 
property  signifies  that  public  or  private 
developers  will  not  be  able  to  provide 
jobs  and  economic  growth  sufficient  to 
provide  timely  recovery  from  closure 
without  assistance.  The  second  step 
requires  the  Secretary  concerned  to 
make  a  determination  that  the  base 
closure  will  have  a  substantial  adverse 
impact  on  the  economy  of  the 
communities  in  the  vicinity  of  the 
installation.  In  these  cases,  the  base 
shall  be  offered  to  the  local 
redevelopment  authority  for  conveyance 
without  consideration  and  without 


recoupment  (subject  to  paragraph  (f)(5) 
of  this  section). 

(7)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments,  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  tliat  certain  actions  have  been 
taken  or  agreed  to  that  are  inconsistent 
with  the  new  procedures.  In  cases 
where  the  new  property  disposal 
process  is  not  appropriate,  the  Secretary 
concerned  shall  request  a  waiver  from 
the  ASD(ES)  before  proceeding  with  the 
disposition  of  the  property. 

(f)  Profit  sharing. 

{!)  When  real  property  is  conveyed  as 
described  in  paragraph  (e)  of  this 
section,  the  Department  of  Defense  shall 
generally  share  in  the  division  of  future 
profits  should  the  property  be 
subsequently  sold  or  leased.  The 
division  of  profits  shall  be  based  on  net 
profits  and  the  share  shall  generally 
favor  the  local  redevelopment  authority. 
There  shall  be  a  15-year  time  limit  on 
the  share  of  the  profits.  The 
goverrunent's  portion  of  the  receipts 
from  the  profit  shall  not  exceed  the  fair 
market  value  of  the  property  at  the  time 
it  was  conveyed  to  the  local 
redevelopment  authority. 

(2)  Properties  conveyed  under  the 
authority  of  Pub. L.  103-160,  section 
2903,  to  local  redevelopment  authorities 
under  an  economic  development 
conveyance  that  are  subsequently  sold 
or  leased  shall  be  subject  to  recoupment 
(profit  sharing)  by  the  Department  of 
Defense,  except  as  provided  in 
paragraph  (e)(6)  of  this  section.  In  the 
absence  of  a  determination  by  the 
Secretary  of  the  Military  Department 
concerned  that  a  different  division  of 
the  net  profits  is  appropriate  because  of 
special  circumstances,  the  net  profits 
shall  be  shared  on  a  basis  of  60  percent 
to  the  local  redevelopment  authority 
and  40  percent  to  the  Department  of 
Defense.  The  purpose  of  this 
recoupment  policy  is  to  allow  the  local 
redevelopment  authority  to  benefit  from 
the  success  of  its  efforts  and  from  value 
created  from  zoning.  Eliminating  the 
requirement  for  initial  consideration 
also  frees  the  local  redevelopment 
authority's  income  stream  for  use  in 
funding  infrastructure  improvements 
needed  to  develop  the  property  and 
increase  its  value.  Sharing  the  profits, 
when  they  occur,  will  provide  a  return 
to  the  taxpayers  for  the  property  they 
originally  paid  for,  without  unduly 
burdening  the  community. 

(3)  The  total  recoupment  by  the 
Government  shall  not  exceed  the  fair 
market  value  of  the  property  (or  the  top 
end  of  the  range  of  values)  calculated  at 


the  time  of  conveyance  to  the  local 
redevelopment  authority. 

(4)  The  standard  excess  profits 
covenant  promulgated  by  Uie  General 
Services  Administration  (GSA)  at  41 
CFR  101-47.4908  shall  be  used  as  a 
model  deed  provision  to  implement  this 
recoupment  policy,  recognizing  that  the 
GSA  provision  will  require  tailoring  for 
each  parcel.  The  following  changes  and 
additions  are  required: 

(i)  The  deed  provision  will  express 
the  profit  sharing  established  under 
paragraph  (f)(2)  of  this  section,  imless 
explicitly  modified  by  the  Secretary  of 
the  Military  Department  concerned. 

(ii)  The  term  of  this  deed  provision  in 
economic  development  conveyances 
will  be  15  years  unless  released  earlier 
by  the  govenunent  upon  satisfaction  of 
the  recoupment  requirement.  The 
disposing  Mihtary  Department  will 
provide  a  statement,  for  use  at  any 
settlement,  on  the  local  redevelopment 
authority's  compliance  with  the  deed 
provision.  The  Military  Department  will 
formally  release  the  provision  when  the 
government  has  received  its  share  of  the 
sale  proceeds. 

(iii)  The  deed  provision  will  forbid 
"straw"  transactions  (sales  or  leases  to 
a  cooperating  party  at  a  nominal  price), 
transactions  at  other  than  arm's  length, 
and  other  devices  designed  to 
circumvent  the  Government's  recovery 
of  its  share  of  the  net  profits.  The 
purpose  of  this  clause  of  the  deed 
provision  is  to  provide  a  basis  for  the 
government  to  intervene  if  it  appears 
that  a  transaction  may  adversely  affect 
its  interests. 

(iv)  In  calculating  the  amount  of  any 
net  profit  from  a  sale  or  lease,  the  local 
redevelopment  authority  may  include: 

(A)  Capital  costs,  as  provided  in  41 
CFR  101-47.4908(b). 

(B)  Direct  and  indirect  costs  related  to 
the  particular  property  and  transaction 
that  are  otherwise  allowable  under  48 
CFR  part  31  including  the  allocable 
costs  of  operation  of  the  local 
redevelopment  authority  with  regard  to 
that  property. 

(v)  The  armual  report  required  by  the 
GSA  provision  will  be  deleted,  and  a 
clause  requiring  notification  to  the 
disposing  Military  Department  of  sales 
or  leases  vdll  be  substituted.  The  notice 
of  sale  or  lease  will  be  accompanied  by 
an  accounting  or  financial  analysis 
indicating  the  net  profit,  if  any,  from  a 
sale,  or  the  estimated  annual  profit  from 
a  lease.  The  accounting  or  financial 
analysis,  and  any  other  aspect  of  a 
transaction  by  the  local  redevelopment 
authority  with  respect  to  property 
transferred  under  this  part,  is  subject  lo 
Department  of  Defense  audit. 
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(5)  The  Military  Department 
concerned  is  authorized  to  negotiate  an 
up-front  settlement  of  projected 
recoupment  revenues  from  a 
conveyance  under  this  section  when 
such  settlement  is  requested  by  the 
redevelopment  autliority. 

(6)  The  provisions  of  this  section  may 
not  be  appropriate  for  some  of  the  1988 
and  1991  base  closures  and 
realignments,  because  these  bases  are  so 
far  along  in  the  property  disposal 
process  that  certain  actions  have  been 
taken  or  agreed  to  that  are  inconsistent 
with  the  new  procedures.  In  cases 
where  the  new  property  disposal 
process  is  not  appropriate,  tiie  Secretary 
concerned  shall  request  a  waiver  from 
the  ASD(ES)  before  proceeding  with  the 
disposition  of  the  property. 

(g)  Leasing  of  real  property. 

(1)  Leasing  of  real  property  is  an 
effective  way  to  quickly  attract  new  jobs 

"  to  replace  those  that  have  been  lost  by 
the  base  closing.  In  the  past,  the 
requirement  to  lease  at  fair  market  value 
discouraged  the  creation  of  new  jobs. 
The  new  process  of  leasing,  at  less  than 
fair  market  value,  where  appropriate, 
will  pronde  new  incentives  for 
redevelopment  authorities  and 
businesses  alike  to  spur  job  creation  and 
speed  economic  redevelopment. 

(2)  The  Secretaries  of  the  Military 
Departments  are  authorized  by  Pub.  L. 
103-160,  section  2906  to  lease  real  and 
personal  property  at  closing  or 
realigning  bases  for  consideration  of  less 
than  the  estimated  fair  market  value,  if 
the  Secretar>'  concerned  determines: 

(i)  That  a  public  interest  will  be 
served  as  a  result  of  the  lease. 

(ii)  That  securing  the  estimated  fair 
market  rental  value  from  the  lease  is  not 
compatible  with  such  public  interest. 

(3)  The  Mihtary  Departments  shall 
determine  the  environmental  suitability 
of  property  to  be  leased  using  the 
procedures  in  the  DoD  policy  entitled 
"Procedures  for  Finding  of  Suitability  to 
Lease  (FOSL)"  contained  in  the  Deputy 
Secretary  of  Defense  Memorandum, 2 
"Fast  Track  Cleanup  at  Closing 
Installations".  September  9,  1993.  and 
any  amendments  thereto.  Regulatory 
consultation  (Environmental  Protection 
Agency  (EPA)  and  State  government) 
must  be  completed  before  entering  into 
any  leases,  as  specified  in  the  FOSL 
guidance  and  when  approved,  the 
Memorandum  of  Understanding 
between  DoD  and  EPA  will  confirm  the 
FOSL  process. 

(4)  The  Military  Departments  are 
encouraged  to  redelegate  leasing 


2  Document  available  from  the  Office  of  the 
Deputy  Under  Secretary  of  Defense  (Environmental 
Security),  Pentagon,  Washington.  DC  20301. 


authority  to  the  level  that  can  best 
respond  to  local  redevelopment  needs 
and  still  exercise  prudent  and  consistent 
stewardship  over  these  public  assets, 
(h)  Personal  property- 

(1)  Personal  property  located  on 
closing  bases  is  often  very  useful  to  the 
redevelopment  of  the  real  property.  This 
section  outlines  procedures  to  allow 
transfer  of  personal  property  with  the 
real  property  in  many  cases.  It  provides 
for  completing  an  inventory-  soon  after 
the  base  is  approved  for  closure, 
consulting  with  local  officials,  and  a 
walkthrough  of  the  base.  The 
comm.unity  can  then  identify-  the 
personal  property  it  wishes  to  retain  in 
its  redevelopment  plan.  The  Department 
of  Defense  will  keep  a  great  deal  of  the 
personal  property  at  the  base  while  the 
redevelopment  plan  is  being  put 
together.  Only  vahd  exemptions  will  be 
made  to  this  freeze,  usually  involving 
specific  military  requirements  or 
property  which  the  base  does  not  own. 
Emissions  Leading  procedures  will  be 
issued  separately  and  are  not  covered  by 
the  part. 

(2)  Each  Military  Department  and 
Defense  Agency,  as  appropriate,  shall 
take  an  inventor>'  of  tiie  personal 
property,  to  include  its  condition,  at 
closing  or  realigning  bases  as  early  in 
the  closure  process  as  possible.  At 
realigning  bases,  the  inventory  shall  be 
limited  to  the  personal  property  located 
on  the  real  property  to  be  disposed  of 
by  the  Mihtar>'  Department  or  Defense 
Agency.  The  purpose  of  the  inventory-  is 
to  identify  personal  property — any 
property  except  land,  fixed-in-place 
buildings,  ships,  and  Federal  records — 
that  could  enhance  the  reuse  potential 
of  real  property  that  may  be  conveyed 
to  the  local  redevelopment  authority  for 
supporting  the  economic  redevelopment 
of  the  base.  The  exempted  categories  of 
personal  property  listed  in  paragraph 
(h)(5)  of  this  section  shall  not  be  subject 
to  review  by  the  community.  The 
inventory  must  be  completed  bv  June  1, 
1994,  for  1988,  1991  and  1993  closures 
and  realignments  or  within  6  months 
after  the  date  of  approval  of  1995 
closures. 

(3)  The  inventory  shall  be  taken  in 
consultation  with  local  redevelopment 
authority  officials.  If  no  local 
redevelopment  authority  exists, 
consultation  shall  be  offered  to  the  local 
government  in  whose  jurisdiction  the 
installation  is  wholly  located,  or  a  local 
government  agency  or  State  government 
agency  designated  for  the  purpose  of 
such  consultation  by  the  chief  executive 
officer  of  the  State.  Based  on  these 
consultations,  the  base  commander  is 
responsible  for  determining  the  items  or 
category  of  items  potentially  enhancing 


the  reuse  of  the  real  property  and 
needed  to  support  the  redevelopment 
plan.  When  tie  inventory  is  completed, 
base  personnel  shall  offer  a 
"walkthrough"  with  representatives  of 
the  local  redevelopment  authority  so 
that  they  can  see  the  type  and  condition 
of  the  property  available  for  reuse. 
Disagreements  should  be  resolved 
within  the  chain-of-command,  w  iih 
final  authority  on  resolving  personal 
property  issues  resting  with  the 
Secretary-  of  the  Military  Dcpartm.ent  or 
Defense  Agency  Director  responsible  for 
the  real  property.  This  authoritv  may  be 
further  delegated. 

(4)  The  Military-  Departments  should 
make  every  reasonable  effort  to  assist 
affected  communities  in  obtaining  the 
personal  property  needed  to  convert  the 
bases  into  economically-viable 
enterprises.  Personal  property  not 
subject  to  the  exemptions  in  paragraph 
(h)(5)  of  this  section  shall  remam  at  a 
closing  or  realigning  base  until  one  of 
the  following  time  periods  expire 
(whichever  comes  first): 

(i)  One  week  after  the  date  on  which 
the  redevelopment  plan  is  submitted  to 
the  applicable  Military  Department. 

(ii)  The  date  on  which  the  local 
redevelopment  authority  notifies  the 
applicable  Military  Department  that  a 
plan  will  not  be  submitted. 

(iii)  Twenty-four  months  after  tlie 
dates  referred  to  in  paragraph  (h)(2)  of 
this  section  which  for  1988,  1991  and 
1993  base  closures  and  realignments  is 
November  30,  1995,  or  24  months  after 
the  date  of  approval  of  the  1995  closures 
and  realignments. 

(iv)  Ninety  days  before  the  date  of  the 
closure  or  realigrmient  of  the 
installation. 

(5)  Personal  property  may  be  removed 
without  regard  to  these  time  periods 
upon  approval  of  the  base  commander, 
or  higher  authority  within  the  Military 
Department,  and  after  notice  to  the  local 
redevelopment  authority,  if  the 
property: 

(ij  Is  required  for  the  operation  of  a 
unit,  function,  component,  weapon,  or 
weapon  system  transferring  to  another 
installation.  A  transferring  unit  or 
function  may  take  with  it  any  property 
needed  to  function  properly  as  soon  as 
it  arrives,  provided  that  suitable 
replacement  equipment  will  not  be 
readily  obtainable  there  and  moving  it  is 
cost-effective.  In  addition  to  this 
authority  for  the  transferring  unit  or 
function  to  remove  personal  property, 
the  major  command  having  jurisdiction 
over  the  installation  (e.g..  the  Army's 
Forces  Command  or  the  Air  Force's  Air 
Combat  Command),  or  the  major 
claimant  having  jurisdiction  over  the 
installation  (e.g..  the  Navy's  U.S. 


I 
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Atlantic  Fleet)  also  may  remove 
property  that  is  needed  immediately 
and  is  indispensable  to  eld  organization 
under  its  jurisdiction  at  another 
installation  for  carrying  out  the 
organization's  primary  mission. 

(ii)  Is  uniqiiely  military  in  character, 
and  is  likely  to  have  no  civilian  use 
(other  than  use  for  its  material  content 
or  as  a  source  of  commonly  used 
components).  Classified  items;  nuclear, 
biological,  chemical  items;  weapons  and 
munitions;  museum  property  or  items  of 
significant  historic  vahae  that  are 
maintained  or  displayed  on  loan;  and 
similar  military  items  fit  this  exception 

(iiij  Is  not  required  for  the 
reulilization  or  redevelopment  of  the 
installation  (as  jointly  determined  by 
the  Military  Department  concerned  and 
the  redevelopment  authority). 

(iv)  Is  stored  at  the  installation  for 
distribution  (including  spare  parts  or 
stock  itemsl-  This  exception  includes 
materials  or  parts  used  in  a 
manufacturing  or  repair  function  but 
does  not  include  maintenance  spares  for 
equipment  to  be  left  in  place 

(v)  Meets  knovNTi  requirements  of  an 
authorized  program  of  another  Federal 
Department  or  Agency  for  which 
ex{>enditures  for  similar  property  would 
be  necessary,  and  is  the  subject  of  a 
WTitten  request  received  from  the  h- iJ 
of  the  Departmcrt  or  Agency  In  this 
context,  "expenditures"  mec^ns  the 
Federal  Department  or  Agency  intends 
to  obligate  fands  in  the  current  quarter 
or  next  six  fiscal  quarters.  The  Ff  dernl 
Department  or  Agency  roust  r-^y 
packing,  crating,  handling,  and 
transportation  charges  associated  with 
such  transfers  of  personal  prop^r'y. 

(vi)  Belongs  to  nonappropridted  nmd 
instrumentalities  (NAFl).  NAFI  prop«-'rty 
may  be  removed  at  the  Military' 
Departments'  discretion,  because  NAFI 
property  belongs  to  the  .Ser.-ire 
members  collectively  and  is  riot 
gv-jv!:rnmer.t  property.  Therefure.  it  mey 
not  be  transferred  to  the  local 
redevelopment  aijthority  under  tnis 
section.  Separate  arrangements  f.r 
communities  to  purchase  NAFI  property 
are  possible  and  may  be  negotiated  with 
the  Military  Department  concerned. 

(vij)  !s  needed  elsewhere  in  the 
national  security  interest  of  the  United 
States,  as  determined  by  the  5>i.^rfnary  of 


the  Military  Department  concerned. 
This  authority  may  not  be  redelegated. 

(6)  Personal  property  to  be  transferred 
to  the  local  redevelopment  authority  in 
support  of  its  redevelopment  plan  is  not 
subject  to  sections  202  and  203  of  Public 
Law  81-152,  "Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended"  of  June  30,  1949.  40  U.SC 
483-484.  If  the  real  property  is 
transferred  without  consideration,  the 
personal  property  shall  also  be 
transferred  without  consideratiorL  If  the 
real  property  is  transferred  at  or  near 
estimated  fair  m.arket  value,  the  value  of 
the  personal  property  shall  be  included 
in  the  estimated  fair  market  value  of  the 
real  property.  If  the  property  is 
conveyed  separately  from  the  real 
property,  the  value  of  the  personal 
property  shall  be  that  at  which  it  is 
carried  on  the  installation's  property 
account  or  estimated  fair  market  value 
as  agreed  to  between  the  parties  at  the 
time  of  transfer. 

(7)  In  addition  to  the  exemptions  in 
parsgraph  (h)(5)  of  this  section,  the 
.Military  Department  or  Defense  Agency 
is  authorized  to  substitute  an  item 
similar  to  one  requested  by  the 
redevelopment  authority.  Tae  substitute 
items  may  be  dra-ATi  from  anoLher 
installation  or  from  tiio  Defense 
Reutilizdtion  and  .Mdrkoting  Service  It 
is  the  responsibility  of  the  .\lilitary 
Dep-irtment  or  I^ffjnse  Agency  that 
o-.vns  the  property  to  find  a  similar  item 
that  may  hn  suitable  as  a  substi'u'.o.  In 
this  context,  "sinular"  means  Lne 
origi-'ial  and  the  proposed  subbLtute 
iteifi  are  design>xi  and  constructed  for 
the'same  specific  purpose.  Howe , ..t, 
b»:'ore  substituting  inolh-^r  it^m  kr  the 
one  btjing  requested,  the  base 
coremander  shall  consult  -w'ii  the 
r-.-deveiopment  au'hority. 

fd)  Personal  property  !J..it  is  net 
needed  by  a  m  aior  toniinind  (or  its 
subor-linatesj,  a  Federal  Agemry,  or  a 
local  redeveiopmeut  authority  ior  a 
Stale  or  local  jvrisdiction  in  lieu  of  a 
local  redevelopment  authority)  shall  b*5 
transferred  to  a  Defense  Keutilization 
and  M'irketing  Office  for  processmg  in 
accordance  wiLh  the  Federal  Property 
and  Administrative  Services  Act  of 
194'J.  as  amended.  40  U.S.C  483  et  st-j. 

(i)  Minimum  level  of  inaintenan;.o 
and  repair  to  supp^jrt  nor jn Hilary 
purposes. 


(1)  Facilities  and  equipment  located 
on  closing  bases  are  often  important  to 
the  eventual  reuse.  This  section 
provides  procedures  to  protect  their 
condition  while  the  redevelopment  plan 
is  being  put  together.  The  level  of 
maintenance  will  be  determined  in 
consultation  with  the  redevelopment 
authority. 

(2)  Public  Law  103-160.  section  2902 
states  that  the  Secretary  may  not  reduce 
the  level  of  maintenance  and  repair  of 
facilities  or  equipment  at  the 
installation  below  the  minimum  levels 
required  to  support  the  use  of  such 
facilities  or  equipment  for  nonmilitary 
purposes,  except  when  the  Secretary  of 
the  Military  Department  concerned 
determines  that  such  reduction  is  in  the 
National  Security  interest  of  the  United 
States.  This  requirement  remains  in 
effect  until  one  of  the  time  periods  in 
paragraph  Ch)(4)  of  this  section  has 
expired. 

(3)  The  initial  minimum  level  of 
maintenance  and  repair  to  support  non- 
military  purposes  shall  be  determined 
during  consultation  between  the 
MilitHry  Department  and  the 
red.'velopment  authority.  This  level  and 
the  property  to  which  it  applies  shall  be 
rovie'.sed  with  the  local  redevelopment 
authority  when  it  presents  its  final 
dev»>iopment  plan.  Where  agreement 
(cannot  be  r»^.ich.>d.  the  Secretary  of  the 
.Military  Department  concerned  shall 
doterrjine  the  level  of  maintenance 
rt»'ja:rocl.  Lt  no  case  shall  the  level  of 
maintenance  bikI  repair: 

(i)  Exceed  the  standard  at  the  time  of 
appro\'al  of  the  closure  or  realignment. 

(ii)  R  3quire  any  improvements  to  the 
property  to  include  construction, 
aiterition,  or  demolition,  except  that 
required  by  environmental  restoration. 

(4)  Toe  negotiated  minimum 
maintenance  agreement  miist  be  tailored 
la  the  ^pf>^  i;")c  non-nnlilary  uses,  but 
shdll  include  the  fallowing: 

(i)  Maintair.ir.;;  the  facilitk^s  and 
equipment  that  are  likely  to  be  utilized 
in  the  near  term  at  a  level  tfiat  shall 
prevent  undue  deterioration  and  allow 
transfer  to  the  local  redevelopment 
authority. 

(ii)  Not  delaying  the  scheduled 
closure  date  of  the  installation. 

Dn!(>d.  March  31.  1')>1. 
B.'i  UNO  COM  ioo(y-<H-m 
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Appendix  A  to  Part  91 


Process  Flowchart  for  Base  Closure  Community  Assistance 
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32  CFR  Part  199 

[Ooo  «o^6.^4^] 

RIN  072O-AA24 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Continued  Health  Care  Benefit 
Program 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  establishes  a 
Continued  Health  Care  Benefit  Prcjgrani 
(CHCBP)  for  certain  DoD  health  care 
beneHciaries  who  lose  eligibility  for 
health  care  in  the  Military  Health 
Services  System  (MHSS).  It  provides  for 
use  of  the  CHAMPUS  benefit  structure 
and  CHAMPUS  rules  and  procedures  for 
the  CHCBP  and  seelu  public  comments 
on  our  plan  to  implement  the  Continued 
Health  Care  Benefit  Program. 

DATES:  This  rule  is  effective  October  1, 
1994.  Written  comments  must  be 
received  on  or  before  June  6, 1994. 
ADDRESSES:  Office  of  the  avilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 


Piogram  Development;  Aurora, 
Colorado  8004S-6900. 

FOR  f  VRTNER  INFORMATION  CONTACT.  Mr. 
Gtmther  ).  Zimmerman,  Office  of  Ifae 
AsMStant  Secretary  of  Defense  (Health 
Affairs).  (703)  695-3331. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  the  Pn^rased  Ruk 

Impkmentation  of  the  Continued 
Health  Care  Benefit  Program  (CHCBP) 
was  directed  by  Congress  in  section 
4408  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Public  Law  102-484,  which  amended 
title  10,  United  States  (Dode,  by  adding 
section  1078a.  This  law  directed  the 
implementation  of  a  program  of 
temporary  continued  health  benefits 
coverage  for  certain  former  beneficiaries 
of  DoD,  comparable  to  the  health 
benefits  provided  for  former  civilian 
etnployees  of  the  Federal  goveiument. 

Congress  also  directed  the  program 
start  by  October  1, 1994,  and  replace  the 
conversion  health  care  programs 
authorized  in  section  loeca  and  1145(b) 
of  title  10.  Conversion  health  care  is 
provided  via  a  Department  of  Defense 
(DoD)  contract  with  Mutual  of  Omaha 
aad  is  scheduled  to  end  September  30, 
1994. 


The  status  directs  that  the  benefits 
offered  by  the  CHCSP  must  be  v 
ccHnparable  to  those  ofiiered  to  former 
dviliafi  employees  of  the  Fedieral  . 
government  As  is  the  case  for  tl^Me 
empioyees,  the  costs  will  behome  by 
the  benefidaiy  «rho  will  pay  the  entire 
preraiuai  charge.  Additloually,  the  DoD 
is  permitted  to  charge  up  to  an 
additional  ten  percent  of  the  premium 
charge  to  cover  administrative  expenses. 

Under  section  4408(b),  el|gibility^o 
enroll  in  the  CHCBP  includes  members 
of  the  uniformed  services  who  are 
discharged  or  released  (volimtarily  or 
involuntarily  as  long  as  not  imder 
adverse  conditions)  and  their 
dependents;  certain  unremarried  former 
^>ouses  of  a  member  or  former  member; 
and  emancipated  children. 

Health  care  coverage  in  the  CHCK*  is 
for  a  specific  time  period,  w^ch  varies 
by  the  category  of  beneficiary.  Coverage 
periods  are  as  follows:  Former 
uniformed  services  members  and  th^ 
dependents — up  to  18  months; 
unremarried  fonner  spouses— up  to  36 
months;  emancipated  children  (age  21  if 
not  in  collegeor  up  to  age  23  if  in 
college) — up  to  36  months.  Eligible 
beneficiaries  generally  will  have  60  dajrs 
to  elect  coverage  after  tiwy  ire  notlfled 
of  their  opportunity  to  enroU. 
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The  Department  of  Defsnee 
considered  three  aheroatives  to 
implement  this  program:  first, 
integration  of  the  program  within  the 
Federal  Employee  Health  Benefit 
Program  (FEHBP)  health  care  plans 
under  arrangement  with  the  C^ce  of 
Personnel  Management  (OPMl;  second, 
competitive  procurement  of  a  private 
insurer  to  administer  diis  program;  and 
lastly,  continued  OlAMPUS-type 
coverage,  paid  for  by  the  beneficiary, 
with  a  third  party  administrator 
collecting  the  premiums  and  performing 
eligibility  and  verification  functions. 
The  first  option  was  rejected  based  on 
the  difficulties  of  making  the  transition 
from  a  DoD  administered  benefit  to  an 
OPM  program.  The  second  option  was 
not  selected  based  on  the  likeUhood  that 
an  acquisition  process  involving  a 
beneficiary  group  of  sudi  unpredictable 
size  and  characteristics  would  not  resuh 
in  a  vendor  %villing  to  underwrite  this 
program.  Contractors  would  be  wary 
that  health  care  costs  would  exceed  the 
capped  premium.  Thus,  we  propose  to 
o^er  this  program  directly  Ihrough  the 
established  mechanisms  of  CHAMPUS. 

Under  this  approacii,  beneficiaries 
will  continue  to  make  use  of  existing 
CHAMPUS  rules  and  administrative 
structures  to  receive  their  medical  care 
and  have  medical  claims  paid.  This 
feature  will  allow  enrollees  to  make  use 
of  discounts  and  reduced  copayments 
and  provider  arrangements  already  part 
of  CHAMPUS  in  some  locations.  As 
previously  noted,  a  third  party 
administrator  (TPA)  will  act  as  a  central 
agent  for  the  program.  The  functions  of 
this  TPA  will  be  to:  receive  applications 
for  enrollment  of  beneficiaries;  verify 
eligibility  and  approve  enrollment; 
notify  the  Defense  Erut)llment  and 
Eligibility  Reporting  Systems  (MERS) 
of  enrollment;  collect  premiimis;  and 
provide  administrative  services.  CHCBP 
eligibles  will  obtain  information 
concerning  the  program  and  the 
application  process  and  other  TPA 
functions  at  their  local  base  transition 
office  or  through  the  nearest  military 
treatment  facility's  (MTF)  Health 
Benefits  Advisory  (HBA). 

It  is  expected  that  premium  rates  for 
this  program  will  be  comparable  to  the 
premium  rates  of  a  mid-range  Health 
Maintenance  Organization  (HMO) 
offered  in  the  FEHBP.  The  Department 
of  Defense  has  contracted  with  a  private 
sector  actuarial  firm  to  help  develop 
premium  rates.  It  is  anticipated  these 
rates  will  include  individual  and  family 
premiums,  but  will  not  be  age/sex 
adjusted.  (Similar  to  FEHBP  premium 
schedules).  Premium  rates  for  fiscal  year 
1995  are  currently  being  calcidated, 
however,  it  is  expected  that  these 


quarterly  Mtes^vffl  B0  Id  fhe  nBfjBti 
$250  self  and  $825  for  fandly.    ' 

n.  Rulemaking  Proosdons  . 

Executive  Order  12806  raquin* 
certain  regulatoiy  asMesmentslor  aay 
"signiiicant  legolalory  action,"  defined 
as  one  which  would  randt  in  an  amnn) 
effect  on  the  economy  of  $100  milUon 
or  more,  or  have  other  8(A>stantial 
impacts. 

The  Regulatoiy  Flexibility  Act  (RFA) 
requires  that  em±  Federal  agency 
prepare,  sad  make  available  for  poMic 
comment,  a  regulatory  flexiWUty 
analysis  when  the  agency  issnes  a 
regulation  whidi  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  dw  previsions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantiaf 
nimiber  of  small  entities. 

The  proposed  rule  will  impose 
additional  information  collection 
requirements  on  the  piiUic  under  (he 
Paperwork  Reduction  Act  of  1980  (44 
use  3501-3511),  because  beneficiaries 
will  be  required  to  enroll.  Request  far 
approval  and  review  has  been 
submitted. 

This  is  a  propoaed  rale.  Public 
comments  are  invited.  AH  comments 
will  be  considered.  A  discussion  of  the 
major  issues  received  by  public 
comments  will  be  included  vn&i 
issuance  of  the  final  rule,  anticipated 
approximate^  60  days  after  the  end  of 
the  comment  period. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  19»-{AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C  Chapter  55. 5  U.S.C 
301. 

2.  A  new  §  199.20  is  added  to  read  as 
follows: 

f199.20   ContmuedHeantCaraBenam 
Program  (CHCBP). 

(a)  Purpose.  The  CHCBP  is  a  premiim[) 
based  temporary  health  care  coverage 
program  that  will  be  available  to 
qualified  beneficiaries  (set  forth  in 
paragraph  (dHD  of  this  section). 
Medical  coverage  under  this  program 
will  mirror  the  benefits  offered  via  the 
basic  CHAMPUS  program.  Premium 
costs  for  this  coverage  are  payable  by 
enrollees  to  a  Third  Patty  - 
Administrator.  The  CHCBP  is  not  part  of 


theCHAMrtWjiiuyaiii,  nowawsr.aa 
set  forth  in  tfiis  sacfion,  it  fdnctfoRt 
under  most  t»ftlia  rales  and  pfooeduras 
of  CHAMPUS.  BecBose  the  purpose  of 
the  CHCBP  is  to  provide  a  continnaiian 
health  care  badant  for  DoD  bmsfidaries 
losing  eligibility;  It  will  be  administered 
so  that  it  appears,  to  the  marimum 
extent  possible,  to  be  part  of  CHAMPUS. 

(b)  General  provisiODS.  Except  for  any 
provisions  the  Director,  OCHMiPUS 
may  have,  tile  aenezBl  provisions  of 
section  199.1  maSL  apfty  to  the 
Continued  Haaltfa  Care  Benefit  Program 
as  they  do  to  CHAMPUS. 

(c)  Definitions.  Except  as  may  be 
spedfitally  provided  in  this  section,  to 
the  extent  terms  defined  in  section 
199.2  are  relevant  to  the  administration 
of  the  Continued  Health  Care  Benefit 
Program,  the  definitions  contained  in 
that  section  shall  apply  to  the  CHCBP  as 
they  do  to  CHAMPUS. 

(d)  Eligibility' and  enrvOmertt. 
(1)  Eligibility.  Enrollment  in  the 

Continued  Health  Care  Benefit  Progtam 
is  open  to  the  fbUowlns  individuao: 
(ij  Members  of  aimed  foroas,  who: 

(A)  Are  disthaiged  or  released  from 
active  duty  (or  fuU  time  National  Guard 
duty),  whether  Tohmtaiily  or 
involimtarily,  under  other  than  adverse 
conditions; 

(B)  Immediately  preceding  that 
discharge  or  release,  were  entitled  to 
medicaland  dental  care  tmder  10  U.S.C 
1074(a)  (except  in  the  case  of  a  member 
discharged  or  released  from  full  time 
National  Guard  duty);  and, 

(C)  After  that  di8diai:ge  or  release  and 
any  period  of  transitional  health  care 
provided  under  10  U.S.C  1145(a)  would 
not  otherwise  be  eligible  for  any  benefit 
under  10  U.S.C  diapter  55, 

(ii)  A  person  who: 

(A)  C^ses  to  meet  requirements  lor 
being  considered  an  munarried 
dependent  child  of  a  member  or  foiroer 
member  of  the  armed  forces  under  10 
U.S.C.  1072(2)(D): 

(B)  On  the  day  before  ceasing  to  meet 
those  requirements,  was  covered  under 
a  health  benefits  plan  imder  10  U.S.C 
chapter  55.  or  transitional  health  care 
imc^r  10  U.S.C  1145(a)  as  a  dependent 
of  the  member  or  former  member,  and. 

(C)  Would  not  otherwise  be  eligible 
for  any  benefits  under  10  U.S.C  chapter 
55, 

(iii)  A  person  who:  (A)  Is  an 
unremarried  former  spouse  of  a  member 
or  former  member  of  the  armed  forces; 

(B)  On  the  day  before  the  date  of  the 
final  decree  of  divorce,  dissolution,  or 
annulment  was  covered  tmder  a  health 
benefits  plan  imder  10  U.S.C  chapter 
55,  or  transitional  health  care  under  10 
U.S.C  1145(a)  as  a  dependent  of  the 
member  at  former  member,  and. 
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(C)  Is  not  a  dependent  of  the  member 
or  fonner  member  under  10  U.S.C  1072 
(2)  (F)  or  (G)  at  ends  a  one-year  period 
of  dependency  under  10  U.S.C 
1072(2)(H). 

(2)  Notification  ofeliabUity. 
(i)  The  Depaitment  oi  Defense  will 

notify  persons  eligible  to  receive  health 
benefits  under  the  Continued  Health 
Care  Benefit  PrOgranL 

(ii)  In  the  case  of  a  member  who 
becomes  Cor  wjll  become)  eligible  for 
continued  coverage,  the  Department  of 
Defense  shall  notify  the  member  of  their 
rights  for  coverage  as  part  of 
preseparation  counseling  conducted 
under  10  U.S.C.  1142. 

(iii)  In  the  case  of  a  child  of  a  member 
or  former  member  who  becomes  eligible 
for  continued  coverage: 

(A)  The  member  or  former  member 
may  submit  to  the  Department  of 
Defense  a  notice  of  the  child's  change  in 
status  (including  the  child's  name, 
address,  and  such  other  information 
needed;  and 

(B)  The  Department,  within  14  days 
after  receiving  such  information,  will 
inform  the  child  of  the  child's  rights 
under  10  U.S.C  1142. 

(iv)  In  the  case  of  a  former  spouse  of 
a  member  or  former  member  who 
becomes  eligible  for  continued  coverage, 
the  Department  of  Defense  will  notify 
the  individual  of  eligibility  for  CHCBP 
when  he  or  she  declares  the  change  in 
marital  status  to  a  military  personnel 
office. 

(3)  Election  of  coverage. 
(i)  In  order  to  obtain  continued 

coverage,  written  election  by  eligible 
beneficiary  must  be  made,  within  a 
prescribed  time  period.  In  the  case  of  a 
member  discharged  or  released  &x>m 
active  duty  (or  full  time  National  Guard 
duty),  whether  voluntarily  or 
involuntarily;  an  unremarried  spouse  of 
a  member  or  former  member;  or  a  child 
emancipated  from  a  member  or  former 
member,  the  written  election  shall  be 
submitted  to  the  Department  of  Defense 
before  the  end  of  the  60-day  period 
beginning  on  the  later  of: 

(A)  The  date  of  the  discharge  or 
release  of  the  member  from  active  duty 
or  full-time  National  Guard  duty; 

(B)  The  date  on  which  the  period  of 
transitional  health  care  applicable  to  the 
member  imder  10  U.S.C.  1145(a)  ends; 


or 


(C)  The  date  the  member  receives  the 
notification  of  eligibility. 

(ii)  A  member  of  the  armed  forces 
who  is  eligible  for  enrollment  under 
paragraph  (d)(l)(i)  of  this  section  may 
elect  self-only  or  family  coverage. 
Family  members  who  may  be  included 
in  such  family  coverage  are  the  spouse 
and  children  of  the  member. 


(4)  EnmUment.  Enrollment  in  the 
Continued  He«lth  Care  Ben^^NiH  be 
accomplished  by  submissicm  of  an 
application  to  a  Third  Party 
Administrator  fITA).  Upon  submittal  of 
an  application  to  the  Third  i^rty 
Administrator,  the  enrollee  must  submit 
proof  of  eligibility. 

(i)  One  of  the  following  types  of 
evidence  will  validate  eligibility  for 
care: 

(A)  A  Defense  Enrolhnent  Eligibility 
Reporting  System  PEERS)  printout 
which  indicates  the  appropriate  sponsor 
status  and  the  sponsor's  and 
deoendent's  eligibility  dates"; 

fB)  A  copy  of  a  verified  and  approved 
DD  Form  1172.  "Application  for 
Uniformed  Services  Identification  and 
Privilege  Card;"  and 

(Q  A  front  and  back  copy  of  a  DD 
Form  1173,  "Uniformed  Services 
Identification  and  Privilege  Card" 
overstamped  "TA"  for  Transition 
Assistance  Management  Program. 

(5)  Period  of  coverage.  Continued 
Health  Care  Benefit  Program  coverage 
may  not  exceed  beyond: 

(i)  For  a  member  discharged  or 
released  from  active  duty  (or  full  time 
National  Guard  duty),  whether 
voluntarily  or  involuntarily,  the  date 
which  is  18  months  after  the  date  the 
member  ceases  to  be  entitled  to  care 
under  10  U.S.C.  1074(a)  and  any 
transitional  care  under  10  U.S.C  1145. 

(ii)  In  the  case  of  an  immarried 
dependent  child  of  a  member  or  former 
member,  the  date  which  is  36  months 
after  the  date  on  which  the  person  first 
ceases  to  meet  the  requirements  for 
being  considered  an  unmarried 
dependent  child  under  10  U.S.C. 
1072(2)(D). 

(iii)  In  the  case  of  an  unremarried 
former  spouse  of  a  member  or  former 
member,  the  date  which  is  36  months 
after  the  lat6r  of: 

(A)  The  date  on  which  the  final 
decree  of  divorce,  dissolution,  or 
annulment  occurs;  or 

(B)  If  applicable,  the  date  the  one-year 
extension  of  dependency  under  10 
U.S.C.  1072(2)(H)  expires. 

(iv)  For  the  beneficiary  who  become 
eligible  for  Continued  Health  Care 
Benefit  Program  by  ceasing  to  meet  the 
requirements  for  being  considered  an 
unremarried  dependent  child  of  a 
member  or  former  member,  health  care 
coverage  may  not  extend  beyond  the 
date  which  is  36  months  after  the  date 
the  member  becomes  ineligible  for 
medical  and  dental  care  under  10  U.S.C. 
1074(a)  and  any  transitional  health  care 
under  10  U.S.C.  1145(a). 

(v)  Though  beneficiaries  have  sixty- 
days  (60)  to  elect  coverage  under  the 
CHCBP,  upon  enrolling,  the  period  of 
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coverage  must  begin  the.dqfeftir  .y,^- 
entitlement  to  cmilitaiyMeUtcere  ju 
plan  (including  transitimal  faeeltk  calii^ 
under  section  1145(a))  endft  >  .<-' 

{e)  CHCBP  Benefits.  -'-s 

(1)  In  general.  Except  as  pcbvided  iaiy; 
paragraph  (eK2)  of  this  section.  4he      .^' 
provisions  of  section  199.4  s&dl  apply  .^ 
to  the  Continued  Health  Gate  Benefit 
Program  as  they  do  to  CHAMPUS. 

(2)  Exceptions.  The  followiag 
provisions  of  section  199.4  aie  not 
applicable  to  the  Continued  Health  Cain 
Benefit  Program:  ^ 

(i)  Paragraph  (a)(2)  concerning 
eligibility:  \ 

ui)  All  provisions  regarding 
nonavailability  statements  or 
requirements  to  use  facilities  of  the 
imiformed  services. 

(3)  Beneficiary  liability.  For  purposes  ■ 
of  beneficiary  liability.  CHAMPUS 
deductible  and  cost  snaring     -  .'' 
requirements,  for  separating  active  duty 
members  and  active  duty  dependmts  - 
who  lose  CHAMPUS  eligibility^ 
paragraph  199.4(f)(2)  applies.  For  all    ' 
others,  paragraph  199.40001  applies. '  > 
For  catastrophic  caps,  limits  by 
beneficiary  category  are  the  same  as     ■ 
those  established  for  basic  CHAMPUS:  i 

(f)  Authorized  providers.  The  "  ^ 

provisions  of  section  199.6  shall  apply  '^ 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS. 

(gj  Claims  submission,  review,  and 
payment.  The  provisions  of  section 
199.7  shall  apply  to  die  Continued 
Health  Care  Benefit  program  as  they  do 
CHAMPUS,  except  that  no  provisions 
regarding  nonavailability  statements 
shall  apply. 

(h)  Doub7e  coverage.  The  provisions 
of  section  1 99.8  shaU  apply  to  the. 
Continued  Health  Care  Benefit  Program 
as  they  do  to  CHAMPUS. 

(i)  Administrative  remedies  for  fraud, 
abuse  and  conflict  of  interest  "The 
provisions  of  section  199.9  shall  apply 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS. 

(j)  Appeal  and  hearing  procedures. 
The  provisions  of  section  199.10  shall 
apply  to  the  Continue  Health  Caie 
Benefit  Program  as  they  do  to 
CHAMPUS. 

(k)  Overpayment  recovery.  The 
provisions  of  section  199.11  shall  apply 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS. 

(1)  Third  Party  recoveries.  The 
provisions  of  section  199.12  shall  apply 
to  the  Continued  Health  Care  Benefit 
Program  as  they  do  to  CHAMPUS. 

(m)  Provider  reimbursement  methods. 
The  provisions  of  section  199.14  shall 
apply  to  the  continued  Health  C^ 
Benefit  Program  as  they  do  to    - 
CHAMPUS. 
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(n)  Peer  Review  Oigcauzatioa 
Program.  The  provisions  of  section 
199.15  shall  apply  to  the  Continued 
Health  Care  Benefit  Program  as  they  do 
toCHAMPUS. 

(0)  Preferred  provider  organization 
programs  available.  Any  preferred 
provider  organization  program  under 
this  part  that  provides  for  reduced  cost 
sharing  for  using  designated  providers, 
such  as  the  "TRICARE  Extra"  option 
under  section  199.17,  shall  be  available 
to  participants  in  the  Continued  Health 
Care  Benefit  Program  as  it  is  to 
CHAMPUS  beneficiaries. 

(p)  Special  programs  not  applicable. 

(1)  In  general.  Special  programs 
established  imder  this  Part  that  are  not 
part  of  the  basic  CHAMPUS  program 
established  pursuant  to  10  U.S.C.  1079 
and  1086  are  not,  unless  specifically 
provided  in  this  section,  available  to 
participants  in  the  Continued  Hedth 
Care  Benefit  Prognm. 

(2)  Examples.  The  special  programs 
referred  to  iif  paragraph  (p)(l]  of  this 
section  include: 

(i)  The  Program  for  the  Handicapped 
under  section  199.5; 

(ii)  The  Active  Duty  Dependents 
Dental  Plan  under  section  199.13; 

(iii)  The  Supplemental  Health  Care 
Program  for  active  duty  members  under 
section  199.16; 

(iv)  The  TRICARE  Enrolbnent 
Program  under  section  199.17,  except 
for  TRICARE  Extra  program  under  that 
section;  and 

(v)  The  special  programs  for  civilian 
sector  services  in  lieu  of  military 
hospital  services  under  section  199.19. 

(3)  Exemptions  to  the  restriction.  In 
addition  to  the  provision  to  make 
TRICARE  Extra  available  to  CHCBP 
beneficiaries,  the  following  two  ' 
demonstration  projects  are  also 
available  to  CHCBP  enroUees: 

(i)  Home  Health  Care  Demonstration; 
and 

(ii)  Home  Health  Care-Case 
Management  Demonstration. 

(q)  Premiums. 

(1)  Rates.  Premium  rates  will  be 
established  by  the  Assistant  Secretary  of 
Defense  (Health  AHairs)  for  two  rate 
groups — individual  and  family.  Eligible 
beneficiaries  will  select  the  level  of 
coverage  they  require  and  pay  the 
appropriate  premium  payment.  The 
rates  shall  be  based  on  Federal 
Employee  Health  Benefit  Program 
employee  and  agency  contrilmtions 
which  would  be  required  for  a 
comparable  health  benefits  plan,  plus  an 
administilitive  fee.  The  adnUnistrative 
fee,  not  to  exceed  ten  percent  of  the 
basic  premium  amount,  shall  be 
detennined  based  on  actual  expected 
administrative  costs  for  administration 


of  the  program.  PrBmiamB  may  be 
revised  annually  and  shall  be  published 
annually  for  each  fiscal  year.  Premianu 
will  be  paid  by  enroUees  quaitefly. 

(2)  Effects  (^failure  to  make  premium 
payments.  FaUuie  by  enroUees  to 
submit  timely  and  proper  premium 
payments  will  result  in  denial  of 
continued  enrollment  and  denial  of 
payment  of  medical  claims.  Pien^um 
payments  which  are  late  30  days  or 
more  past  the  start  of  the  quarter  for 
which  payment  is  due  vrUl  resuh  in  the 
ending  of  beneficiary  enrollment    ■ 
Beneficiaries  denied  continued 
enrollment  due  to  lack  of  premium 
payments  will  not  be  allowed  to 
reenioll.  In  such  a  case,  benefit  coverage 
will  cease  at  the  end  of  the  ninety  day 
(90)  period  for  which  a  premiimi 
payment  was  received.  EnroUees  wiR  be 
held  Uable  for  medical  claims  costs  in 
this  instance. 

(r)  Transitional  provisions.  The 
Department  of  DeEanse  shaU  provide  tot 
a  period  of  enrollment  for  members  and 
former  member  of  the  imifonned 
services  for  whom  the  availability  of 
transitional  health  care  under  10  U.S.C. 
1145(b)  expires  before  the  October  1, 
1994,  implementation  of  the  Continued 
Health  Care  Benefit  Program. 

(1)  Enrolbnent  in  the  U.S.  VTP 
program  wiU  continue  up  to  October  1 , 
1994.  Policies  written  prior  tp  October 
1, 1994,  wiU  remain  in  effect  until  the 
end  of  the  policy  life. 

(2)  After  the  October  1, 1994, 
implementation  of  the  Continued  Health 
Care  Benefit  Program,  beneficiaries  who 
enroUed  in  the  U.S.  VIP  program  prior 
to  October  1. 1994,  may  elect  to  cancel 
their  U.S.  VIP  policy  and  enroU  in  the 
CHCBP. 

(s)  Procedures.  The  Director, 
OCHAMPUS,  may  establish  other  rules 
and  procedures  for  the  administration  of 
the  Continued  Health  Care  Benefits 
Program. 

Dated:  Man±  31, 1994. 
L.M.  Bynum, 

AJtemative  OSD  Fedeml  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-6113  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  8000-04-M 
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ENVIRONMEiinU.I>flOTECnON 
AQBICV     ..  ■-.v- 

40CFRPart«t 
[CA-4e-4-6192:  rm.-485»-q 

Approval  and  Promulgation  of 
IniploinonlaUun  Plans,  CaUfonila  Slali 
hnplamantadon  Plan  Wavialon; 
Sacramanto  MatoopoHtan  Air  QuaRty 
Managemant  Dtalrtcl 

AGENCY:  Enviranmeotal  Protectioo 
Agency  (EPA). 
ACTKM:  Final  rale. 

summary:  EPA  la  Bnaliring  the  approval 
of  revisions  to  the  California  State 
Implementatioa  Plan  (SIP)  proposed  in 
the  Federal  K^eler  on  October  4. 1993. 
The  revisions  coooero  a  rule  firom  the 
Sacramento  Metropolitan  Air  QuaU^ 
Management  District  (SMAQ^).  T^ 
approval  action  wiU  incoqxnate  this 
luia  into  the  fsdacalfy  approved  SIP. 
The  intended  efiact  of  approving  thia 
rule  is  to  regulate  emia^iMis  of  volatUa 
organic  compounds  |VOCa)  in 
accordance  with  the  requirements  of  ^ 
Clean  Air  Act.,  as  amended  in  1990 
(CAA  or  tb^Act).  The  revised  rule    . 
controls  VOC  emissions  btun  aeronwce 
assembly  «nd  coating  operatioos.  Iruis. 
EPA  is  finaliripg  the  ^proval  of  Ada 
revision  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ■mKi»nt 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  6. 1994. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  pubUc  inspection  at 
EPA's  Region  DC  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket,  6102. 401  ''M"  Street.  SW.. 
Washington,  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule    ' 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  92123-1095. 

Sacramento  Metropolitan  Air  Quality 
Management  District.&411  Jacksoa 
Road.  Sacramento,  California  9581 Z. 

FOR  FURtMER  MFORMATION  CONTACT:  ' 
Chris  Stamoa,  Rulemaking  Section  (A- 
5-3).  Air  and  Toxici  Division.  U.S. 
Environmental  Protection  Agency. 
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Region  DC,  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATXM: 
Background 

On  October  4, 1993  at  58  FR  51591. 
EPA  proposed  to  approve  SKfAQMO 
Rule  456,  Aerospace  Assembly  and 
Component  G>ating  Operations,  into  the 
California  SIP.  Rule  456  was  adopted  by 
SMAQMD  on  February  23, 1993  and 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
April  6, 1993.  This  rule  was  submitted 
in  response  to  EPA's  1988  SIP-Call  and 
the  CAA  section  182(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  gtiidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act  A  detailed  discussion 
of  the  background  lot  the  above  rule  and 
nonattainment  area  is  provided  in  the 
proposed  rule  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  doounents  referenced  in  the 
proposed  rule  cited  above.  EPA  has 
found  that  the  rule  meets  the  applicable 
EPA  requirements.  A  detailed 
disciission  of  the  rule  provisions  and 
evaluations  has  been  provided  at  58  FR 
51591  and  in  a  technical  support 
document  (TSD)  available  at  EPA's 
Region  DC  office  (TSD  for  SMAQMD 
Rule  456  dated  August  8, 1993). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  at  58  FR  51591  and  EPA 
received  no  comments  on  SMAQMD 
Rule  456. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rule  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  and  part  D  of  the  CAA.  ■  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 


>  EPA  U  ichadulad  to  publith  t  draft  Control 
Technique*  Cuidellae  (CTG)  for  aerospece  coating 
operations  in  July  of  1994.  When  the  CTG  ia 
publiahed,  EPA  will  be  evaluating  rule*  applicable 
to  aeroapace  aaaembly  and  coating  oparationa 
againat  the  CTC  raquiiementa.  State*  will  be 
required  to  *ubaut  revised  RACT  rules  in 
accordance  with  thote  requirements  and  the 
(chedule  included  in  the  CTG. 


accordance  with  die  nqidrements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

Elan  shall  be  considereid  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Procesi 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procediues 

i)ublished  in  the  Federal  Register  on 
anuary  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memMandimi  from  Midiael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  vnll 
Inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
S  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
It  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
ecticm  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  6, 1994.  Filing  a  petition 
for  reconsideration  by  the  Adininistrator 
of  this  final  rule  does  not  effect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
'  e  Federal  Register  on  )uly  1, 1982. 


r 


DatMLMarelia,1994.     '        *' 
IohnWlse» 
Acting  Regimial  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDE01 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audioritjr:  42  U.S.C  7401-7671q. 

Subpart  F— CalHomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (192)  to  read  as 
follows: 

$52,220   Mentlflcationofplan. 

{c)«  •  • 

(192)  New  and  amended  regulations  . 
for  the  following  APCDs  were  submitted 
on  April  6, 1993  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Air  Quality 
Management  District. 

(1)  Rule  456,  adopted  on  February  23, 
1993. 


[FR  Doc  94-8179  Filed  4-S-94: 8:45  am]      ' 
BiLiMO  cooe  tsao-M-F 

n 

40  CFR  Part  52 
[DEa-1-6678:  A-1-FRL-4840-61 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plana; 
Delaware;  Particulate  Matter  (PM-10): 
Group  III  Areaa  Stats  Implemantatlon 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  SUte 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  Delaware.  This 
revision  establishes  and  requires  the 
implementation  of  primary  and 
secondary  particulate  matter  standards 
consistent  with  the  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  (PM-10).  The 
intended  effect  of  this  action  is  to 
approve  four  (4)  regulations,  amended 
by  Delaware  in  order  to  confonn  with 
the  requirements  established  for  Group 
m  areas  for  PM-10.  This  action  Is  being 
taken  under  Section  110  of  the  Clean 
AirAct 

EFFECTIVE  DATE:  This  action  will  become 
effective  ^ine  6, 1994  unless  notice  is 
received  by  May  6. 1994  that  adverse  or 
critical  comments  will  be  submitted.  If 
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the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Conunents  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Enviromnental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  Jerry  Kurtzweg 
ANR-443,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S\V., 
Washington,  DC  20460;  and  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control.  fi9  Kings 
Highway,  Dover,  Delaware  19903.  . 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell,  Air  and  Radiation 
Programs  Branch,  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA 
19107;  215  597-9781. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1988,  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control  submitted  a  revision  to  the 
Delaware  State  implementation  plan 
(SIP)  to  achieve  and  maintain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  (PM- 
10).  The  revision  consists  of:  (1) 
Regulation  1 — "Definitions  and 
Administrative  Principles";  (2) 
Regulation  3 — "Ambient  Air  Quality 
Standards":  (3)  Regulation  15— "Air 
Pollution  Alert  and  Emergency  Plan"; 
and  (4)  Regulation  25 — "Requirements 
for  Preconstruction  Review". 

The  April  26, 1988  submittal  also     - 
contained  revised  cutpoints  for  the 
motor  vehicle  exhaust  emissions  testing 
program  in  Delaware  and  a  newly- 
adopted  volatile  organic  compound 
(VOC)  control  regulation  for  equipment 
leaks  at  synthetic  organic  chemical 
manufacturing  industry  (SCXIMI) 
facilities.  The  former  was  addressed 
under  a  separate  rulemaking  at  55  FR 
3402.  The  latter  is  also  being  addressed 
under  a  separate  rulemaking.  This 
notice  will  address  only  that  portion  of 
the  State  of  Delaware's  April  26, 1988 
submittal  pertaining  to  PM-10. 

The  April  26, 1988  submittal  is 
consistent  with  the  SIP  revision  . 
requirements  tat  PM-10  Group  m  areas 
as  detailed  in  the  July  1, 1987  Federal 
Register  notice  (52  FR  24672).  The 
amended  Delaware  regulations  are 
consistent  with  the  NAAQS  for  PM-10, 
and  specify: 


•  PM-10  as  an  indicator  of  particulate 
matter. 

•  exceedance  levels. 

•  reference  methods  for  measurement 
of  PM-10. 

•  emergency  episode  plan  revisions 
to  include  PM-10. 

•  Prevention  of  Significant 
Deterioration  (PSD)  regulation  standards 
for  both  PM-10  and  Total  Suspended 
Particulate  (TSP),  with  standards  for 
emission  rates  and  significant 
monitoring  concentrations. 

Summary  of  SIP  Revision 

On  July  1, 1987,  EPA  promulgated 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10) 
(52  FR  24634).  The  PM-10  standards 
replace  the  total  suspended  particxilate 
(TSP)  standards  promulgated  by  EPA  in 
1971.  Also  on  July  1, 1987,  EPA 
promulgated  changes  to  the  policies  and 
regulations  by  which  it  will  implement 
the  NAAQS  for  PM-10  in  40  CFR  parts 
51  and  52  (52  FR  24672). 

Using  the  classification  criteria 
established  at  52  FR  24672,  EPA  has 
preliminarily  designated  areas  within 
each  State  as  Group  I,  n,  or  III  based 
upon  an  area's  probability  of  attaining 
the  PM-10  standard.  The  July  1, 1987 
Federal  Register  notice  requires  State 
implementation  plan  (SIP)  revisions  for 
all  classified  Group  I,  n,  and  in  areas 
and  indicates  the  SIP  revision 
requirements  for  each  classification. 

On  August  7, 1987,  the  State  of 
Delaware  was  classified  at  52  FR  29383 
as  follows: 

Group  in — ^The  entire  State  of  Delaware. 

The  Clean  Air  Act  as  amended  (1990 
Amendments)  did  not  affect  the 
requirements  estabUshed  for  Group  m 
areas.  The  July  1, 1987  Federal  Register 
requires  States  to  seek  approval  of  SIP 
re\isions  as  required  imder  the 
preconstruction  review  program  and  to 
codify  other  minor  regulatory  changes 
as  needed.  It  is  presumed  that  the 
existing  Delaware  SIP  is  adequate  to 
demonstrate  attairunent  and 
maintenance  of  the  NAAQS  for  PM-10 
in  all  Group  IH  areas  in  the  State.  On 
April  26, 1988,  the  State  of  Delaware 
responded  to  the  July,  1, 1987  Federal 
Register  by  submitting  four  (4) 
regulations  amended  to  reflect  the 
revised  particulate  matter  standards  as  a 
SIP  revision.  This  SIP  revision 
addresses  Group  III  areas  only. 

EPA  Evaluation 

EPA  has  evaluated  Delaware's  SIP 
revision  request  and  concluded  the 
following:  (1)  The  amended  regulations 


conform  with  the  revised  primary  and 
secondary  NAAQS  for  PM-10;  (2)  the 
amended  regulations  are  clearly 
enforceable:  and  (3)  the  applicable 
requirements  of  40  CFR  part  51  have 
been  met.  A  more  detailed  evaluation  is 
provided  in  the  Technical  S^port 
Document  available  upon  request  from 
the  Regional  EPA  office  listed  in  the 
ADDRESSES  section  of  this  notice. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amen(iment  and  anticipates  no  adverse 
comments.  These  revisions  to 
Delaware's  regulations  have  been 
effective  in  the  State  since  March  29. 
1988.  This  action  will  be  effective  June 
6, 1994  unless,  by  May  6, 1994,  notice 
is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
aiuiouncing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  conunents  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  June  6, 1994. 

Final  Action 

EPA  is  approving  the  foiu  (4) 
regulations  submitted  by  the  Delaware  ' 
Department  of  Natural  Resources  and 
Enviroiunental  Control  as  a  revision  to 
the  Delaware  SIP.  EPA's  review  of  this 
material  indicates  that  it  conforms  to  the 
requirements  of  40  CFR  parts  51  and  52. 
and  to  the  July  1, 1987  promulgation  of 
NAAQS  for  PM-10  in  the  Federal 
Raster. 

'Ine  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
reculatoiy  requirements. 

Under  the  Regulatoiy  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
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final  rule  on  small  entities.  5  U.S.C  603 
and  604.  AJtemativety,  EPA  may  certify 
that  the  rale  H-ill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  «nail  not-for-profit 
enterprises.  Kid  gcveminent  entities 
with  jurisdictioB  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sectio.a  1 10  and 
subchapter  I.  part  D  of  the  Clean.  Air  Act 
do  not  create  any  ne'.v  requirements  hut 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  signiScant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SlP's  on  such 
grounds.  L'nion  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976V,  42  U.S.C 
7410(a)(2). 

This  SIP  revision  estabhshing  revised 

E articulate  matter  standards  in  Delaware 
as  been  classified  as  a  Table  3  action 
for  signature  by  the  Acting  Regional 
Administrator  under  the  procedures 
pubhshed  In  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
re'.-ised  by  an  October  4,  1993 
memorandmn  from  Michael  H.  Shapiro, 
Acting  Assistant  Admimstratcr  for  Air 
and  Radiation.  Cn  January  6, 1989,  the 
Office  of  Management  and  Budget 
(OMB)  waived  Table  2  and  Table  3  SIP 
rmisions  from  the  requirements  of 
section  3  of  E.xecutive  Order  12291  for 
a  pjcriod  of  two  y«?ar$.  EPA  has 
submitted  a  request  for  a  pennanf?r.t 
waiver  for  Table  2  and  3  SIP  revisicns- 
OMB  has  agreed  to  continue  the  waiver 
until  siich  time  as  it  rules  on  EPA'i 
request  This  request  is  still  applicible 
under  Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  3071b)(:)  of  the  Clean 
Air  Act,  petitions  for  judicial  revi»?w  of 
this  action  must  be  Sled  In  the  Uni  ed 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  6.  1994 
Filing  a  petition  for  reconsid^rra'ion  by 
the  Administrator  of  this  final  ni!e  dofvs 
not  affect  the  finality  of  this  rule  for  the 
purpos<rS  of  judicial  review  nor  does  It 
extend  the  time  within  which  a  p'^tition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challeaged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  ActI 


List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated;  Febrjary  9, 1994. 
Stanley  L.  Laskowskl, 

Acting  Regional  Administrator.  Region  m. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED) 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671cj. 
Subpart  I — Deiaware 

2,  Section  52.420  is  amended  by 
adding  paragraph  (c)(47)  to  r^-ad  as 
follows; 

§  S2.420    Identification  of  plan. 


(c)  *    •    • 

(47)  Revisions  to  the  Delaware 
r<?gulations  for  particulate  matter  (PM- 
10)  submitted  on  April  26,  1983  by  the 
Delaware  D-^partment  of  Natxiral 
R-^sources  and  Environmental  Control; 

(i)  L-r.orporatioa  by  reference.  (A) 
Letter  of  April  25,  1988  from  tho 
Dapanment  of  Nal^-al  Rc-sources  and 
Environmental  Control  tra.'-.gnitting  a 
rtvision  to  the  Delaware  Statr? 
impkmentaticn  pian  for  particulate 
matter  (PM-10)  Group  III  areas. 

|B)  Revisions  via  Ordsr  No.  88-A-5, 
exhibit  A,  and  Table  1.  The  Ord^^r 
amends  the  following  Delaware 
Regulations  &7vemi.'!g  'he  Control  of 
Air  Pollution.  R.^ojlation  1  — 
"Definitions  and  Administrative 
Principles";  Rt>gu]3tion  3— ".\xnbient 
Air  Quality  Standi-ris";  Rpguiation  15 — 
"Air  Pollution  Akrt  irid  Emer^jer.cy 
Plan";  and  Rt'guia'ion  25— 
"Requirements  for  Preconstruction 
Review".  The  niv-.sions  were  adopted  on 
March  29,  ISaa  3r}d  became  efTective 
intnediately. 

(ii)  Additional  material.^. 

(A)  Remainder  of  the  State 
implementation  pLsn  revision  submitted 
by  the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
on  April  26,  1983. 

IFH  Doc.  94-8248  Filed  4-S-94;  8;«  a.-aj 


40  CFR  Part  180 

[PP3F4177/R2052;  FRL-4772-1] 

Pesttctde  Tolerafices  for 
Dimethenamid 

AGENCY:  Environmental  Protection 
Agency  (EPA^ 
ACnOH:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  herbicide, 
dimethenamid,  2-chloro-M[(l-methyl- 
2methoxy)ethyl}-.V(2,4-dimethyl-lhien- 
3-yl)-acetamide  in  or  en  the  raw 
agricultural  commodity  (RAC)  soybeans 
at  0.01  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  of  residues  of  the 
herbicide  in  or  on  this  commodity  was 
requested  in  a  petition  submitted  by 
Sandoz  Agro  Inc. 
DATES:  This  regulation  becomes 
effective  on  April  6, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  tha 
document  control  number,  [PP3F4177/ 
R2052I.  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objection  and  hearing  request  filed  with 
the  Hearing  Cieric  should  be  identified 
by  the  document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7505C).  Office  of 
Pesticide  Programs,  En\'ironmentaI 
Protection  .Agency,  401  M  St..  SW., 
Washington  DC  20460.  In  Person,  bring 
a  copy  of  objections  and  hearing 
requests  to:  R;n  1132,  CM  #2,  1921 
Jeffer5or.  Da\'is  Highway,  Arhngton.  VA 
22202. 

Fees  accompanying  objections  shall 
be  labeled  "Tolerance  Petition  Fees'* 
and  fonvarded  to:  EPA  Headquarters 
A.-:counting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh.  PA  13251. 
FOR  FURTHER  INFCRmATIOH  COWTACT:  By 
mail:  Cynthia  Giles-Paricer,  Product 
Manager  (PM)  22,  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  229.  CM  #2,  1921  Jefferson  Davis 
Highway.  Arbngton,  VA  22202.  (703- 
305-5540). 

SUPPLEMEMTARY  INFORMATIOIlr  EPA 
issued  a  notice  published  in  the  Federal 
Register  on  October  21.  1993  (58  FR 
54353)  which  annoimced  that  Sandoz 
Agro  Inc..  1300  East  Touhy  Aventte.  Des 
Plaines.  IL  60019.  had  siibmitleda 
pesticide  petition  (PP  3F4177)to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  4C8(d)  of  the  Federal 
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Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d),  establish  tolerances 
for  the  residues  of  the  herbicide, 
dimethenamid,  2-chloro-N-[{l-methyl-2- 
niethoxy)ethyl]-N-{2,4-dimethyl-thien-3- 
yl)-acetamide  in  or  on  the  RAC  soybean 
grain  at  0.01  ppm.  The  Agency  is 
editorially  correcting  the  RAC  to  read 
soybeans.  There  were  no  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  this 
notice  of  filing.  The  data  submitted  in 
the  petitions  and  all  other  relevant 
material  have  been  evaluated.  The 
toxicology  data  considered  in  support  of 
the  tolerances  include: 

1.  A  rat  acute  oral  study  with  an  LJD50 
of  2.14  grams  (g)/kilogram  (kg),  males. 
1.30  g/kg  females  and  1.57  g'kg 
combined. 

2.  A  13-week  rat  feeding  study  with 

a  no-observed  effect  level  (NOEL)  of  500 
ppm  (33.5  milligrams  (mg)/kg/day  for 
males  and  40.1  mg/kg/day  for  females). 

3.  A  13-week  dog  feeding  study  with 
a  NOEL  of  100  ppm  (2.5  me/kg/day). 

4.  A  21  day  rabbit  dermal  study  with 
a  NOEL  of  50  mg/kg/day  with  mild 
irritant  effect  at  all  dose  levels. 

5.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  and  a  systemic  NOEL  of  300 
ppm  (40.8  mg/kg/day  for  males  and  40.1 
mg/kg/day  for  females,  based  on  food 
consumption)  and  a  systemic  lowest 
effect  level  (LEL)  of  1,500  ppm  (205  mg/ 
kg/day  for  males  and  200  mg/kg/day  for 
females  based  on  food  consumption) 
based  on  significantly  elevated  liver 
weights. 

6.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOEL  of  100  ppm  (5  mg/kg/day)  and  a 
LEL  of  700  ppm  (35  mg/kg/day)  due  to 
decreased  food  efficiency  and 
histopathology  findings.  Under  the 
conditions  of  the  study  limited  evidence 
of  carcinogenicity  was  obser\'ed  based 
on  a  statistically  significant  increasing 
trend  for  benign  liver  cell  tumors  in 
male  rats  and  a  statistically  significant 
increasing  trend  for  ovarian  tubular 
adenomas  in  female  rats.  A  re- 
evaluation  of  the  ovarian  neoplasia  data 
indicated  that  there  was  no  statistically 
significant,  dose-related,  trend  in  the 
incidence  of  ovarian  tumors  in  female 
rats.  This  study  is  discussed  further 
below. 

7.  A  1  year  dog  feeding  study  with  a 
NOEL  of  250  ppm  (9.6  mg/kg/day)  and 
with  a  LEL  =  1.250  ppm  (49  mg/kg/day) 
based  on  clinical  chemistry  and 
histological  changes  in  liver. 

8.  A  two  generation  reproduction 
study  in  rats  with  a  parental  and 
reproductive  NOEL  of  500  ppm  (36  mg/ 
kg/day  for  males  and  40  mg/kg/day  for 


females)  and  a  parental  and 
reproductive  LEL  of  2.000  ppm  (150  mg/ 
kg/day  for  males  and  160  mg/kg/day  for 
females)  based  on  reduction  of  body 
weight  and  of  food  consumption,  and 
increases  in  liver  weights  (parental 
toxicity),  and  significant  reductions  in 
pup  weight  during  lactation 
(reproductive  toxicity). 

9.  A  rabbit  developmental  study  with 
a  maternal  NOEL  of  37.5  mg/kg/day  and 
a  LEL  of  75  mg/kg/day  based  on 
decreased  body  weight  and  food 
consumption,  and  with  a  developmental 
NOEL  of  75  mg/kg/day  and  a  LEL  of  150 
mg/kg/day  based  on  a  low  incidence  of 
abortion/premature  delivery  and 
angulation  of  the  hyoid  alae. 

10.  A  rat  developmental  study  with  a 
maternal  NOEL  of  50  mg/kg/day  and  a 
LEL  of  215  mg/kg/day  based  on  excess 
salivation,  increased  liver  weight  and 
reduced  body  weight  gain  and  food 
consumption,  and  with  a  developmental 
NOEL  of  215  mg/kg/day  and  a  LEL  of 
425  mg/kg/day  based  on  increased 
resorptions. 

11.  An  Ames  mutagenicity  assay 
negative  with  and  without  activation,  an 
in  \itro  chromosomal  aberration  using 
CHO  cells  positive  with  and  without 
activation,  an  unscheduled  DNA 
synthesis  in  rat  hepatoc>1es 
unequivocally  positive  in  one  in  vitro 
assay  and  negative  in  another  in  vitro 
assay.  A  Dominant  Lethal  Study  to 
further  evaluate  the  mutagenic 
mechanism  is  due  March  5,  1995  (2 
years  after  the  date  of  the  initial 
conditional  registration  of 
dimethenamid  under  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  [FIFRA]). 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  carcinogenicity  for  dimethenamid  in 
rats  and  has  classified  the  pesticide  as 
a  Category  C  carcinogen  (possible 
human  carcinogen  witii  limited 
evidence  of  carcinogenicity  in  animals) 
in  accordance  with  Agency  guidelines, 
published  in  the  Federal  Register  in 
1986  (51  FR  33992).  Based  on  a  review 
by  the  Health  Effects  Division  Peer 
Review  Committee  for  Carcinogenicity 
of  the  Office  of  Pesticide  Programs,  the 
Agency  has  determined  that  a 
quantitative  risk  assessment  is  not 
appropriate  for  the  following  reasons: 

1.  The  tumor  response  was  primarily 
due  to  a  significantly  increasing  trend 
for  benign  and/or  malignant  liver 
tumors  in  males  and  due  to  a 
significantly  increasing  trend  for 
ovarian  tubular  adenomas  in  female 
rats.  A  re-evaluation  of  the  ovarian 
neoplasia  data  indicated  that  there  was 
not  a  statistically  significant,  dose- 


related,  trend  in  the  incidence  of 
ovarian  tumors  in  female  rats. 

2.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to  mice 
at  dose  levels  ranging  from  30  to  3,000 
ppm. 

Based  on  this  evidence,  EPA 
concludes  that  dimethenamid  poses  at 
most  a  negligible  cancer  risk  to  humans 
and  that  for  purposes  of  risk 
characterization  the  Reference  Dose 
(RfD)  approach  should  be  used  for 
quantification  of  human  risk.  Residues 
of  dimethenamid  will  not  concentrate  in 
processed  soybean  commodities  and  a 
food  or  feed  additive  regulation  is  not 
required  for  dimethenamid. 

The  standard  risk  assessment 
approach  of  using  the  RfD  based  on 
systemic  toxicity  was  applied  to 
dimethenamid.  Using  a  hundredfold 
safety  factor  and  the  NOEL  of  5  mg/kg 
bwt/day  determined  by  the  most 
sensitive  species  from  the  2-year  rat 
feeding  study,  the  RfD  is  0.05  mg/kg/ 
day.  The  Anticipated  Residue 
Contribution  (ARC)  from  the  established 
tolerances  is  0.000003  mg/kg  bvkft/day 
and  utilizes  0.007  percent  of  the  RfD  for 
the  overall  U.  S.  population.  The 
proposed  use  on  soybeans  would 
contribute  an  additional  0.000068  mg/ 
kg/day,  raising  the  ARC  to  0.000071  mg/ 
kg  bwt/day,  or  0.14  percent  of  the  RfD, 
The  exposure  of  the  most  highly 
exposed  subgroup  in  the  population  did 
not  utilize  a  significantly  greater  amount 
of  the  RfD. 

Tolerances  have  been  previously 
established  for  dimethenamid  in  corn 
grain,  com  fodder  and  com  forage.  The 
metabolism  of  dimethenamid  in  plants 
is  adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  meat,  milk  and 
eggs  from  the  tolerance  associated  with 
this  petition. 

An  adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Anal>lical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S\V.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Room  1130A, 
CM  #2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-305-5937). 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
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ar:d  da'3  considered,  the  Agpncy 
toricliides  that  the  establishnie-.t  of  the 
tnlcrances  wilJ  protect  the  pi.'bLc  health. 
Therefore,  the  tci?!ranrt»s  .'re  pstablifihtHl 
33  set  forth  h;»:low. 

Any  person  adversely  affected  by  this 
rt'gul.^tion  mny,  within  30  days  a^er 
publicatiea  of  Uili  dc  !;ir.t-rit  in  the 
FciSeral  Register,  file  '.vrittLn  ohipctions 
a.nd,'or  .■•^,i!e';t  a  hearing  with  the 
i;?aiing  Ckrk,  at  the  address  givprs 
above  (40  CFR  1-8.20).  A  copy  of  she 
Ci-iections  and/or  heari'^g  rer.uests  filed 
with  the  lleahng  ClerV;  should  be 
submittpii  :->  the  OPP  docket  for  this 
rulemd:'  .V",.  Tho  objestion.?  sub:r,:tt-::d 
must  b^c:  .fy  the  provisior.3  of  the 
rt^ulation  'iecned  obitxrior.able  and  the 
grounds  for  the  obiecticns  (40  CFR 
178.25).  Each  ob;(?ction  iri'_Lstbe 
accompani«*.i  by  the  fces  provided  by  40 
CFR  180.33(i).  if  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  tha  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  vtrill  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  t>io 
rpquestor  would  be  adequatt'  to  justify' 
the  action  req'.iested  (40  CFR  178.32). 

Tha  O'fice  of  Management  ar.d  Bi^daet 
h-i.s  exempted  this  nale  from  tha 
req'iire.mer.ti  of  socticn  2  of  Evr.cutlve 
Order  12e6'i. 

Pu-cuart  tu  the  reqi.ir'-^iients  of  tnc 
r.-vuiritory  FIfxibilitv  Art  (Pub.  L.  9C- 
35-'.  94  Sr^t.  1154,  3  U  S.C.  601-^il?), 
ihs  Admiiiistratcr  has  ci-termint-d  that 
r*|:u!:-it!ons  fstabfishing  new  tolnrnnces 
or  raising  tnli^nini;  e  lovoi.s  cr 
<■  .tabiishin?  exf  nipiinns  fron:  toi>T  mc,' 
rr-qui-cm>?r.:s  do  not  have  a  s; .;;•,; '"cant 
econorn-.:-.  rrtiact  on  a  £ut>s:dnf;al 
number  cfsmaM  or:titio<;.  A  certification 
sta;--rncnt  to  this  (^fTact  wss  pub!;s.h-d  in 
the  Federal  RegiiJtrof  Vfay  4. 19.31  {AQ 
Vl\  245501. 


3.-'i;i-M-rih  Ja,  lj^4. 


List  cf  Subjects  in  40  CFX  Part  180 

EnvironmenJdl  protection, 
Adminiitrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Douglas  D.  Cainpt, 

P;/Ti  :.7r,  Gtjicf  ijf  rvstlcid^  Prcgrmr.s. 

Therefore,  chapter  I  of  title  40  of  the 
C;odo  of  Federal  Ff^ulations  is  amer.de'd 

i.s  ff.'llows: 

PART  150- [AME-^DED] 

1.  The  authority  (:it2;ion  for  P.^rt  IbQ 
coatinucs  to  rt'ad  ^>'  fo:!ows: 

Authori.'y:  2J  C'..''  C  34fia  nr.d  37!. 

2.  Set;tion  1R0.464  is  amended  by 

revising  the  s.-?cticn  !'.r  sdinp  to  read  as 
set  forth  below  and  bv  u;L.r..!';;ic.alIy 
inserting  in  the  ?abl'3  the  -^w 
agricultural  cnmrrodity,  soytoar^s.  to 
read  as  follows: 

§130.464    Dlmetheramid,  a-chJofo-N-[(1- 
meU>yt-2methojty)ethyf}-  ^H2,4-<llmet^y^- 
thifln-3-yl)-acetamtd8;  toJerar>cea  for 
residues. 


Commodities 


Parts  per  milfion 


Soybeans  001 


|FR  Doc.  94-aiOJ  Filed  4-5-94;  8:45  amj 
BILLING  CODE  6S60-Sa~F 


DEPA.RTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 

[Docket  No.  930933-4035;  l.D.  0629938] 

Taking  and  Importing  of  Marine 
Mamrrals;  Fisheries  GerWicate  of 
Origin 

AGSNCY:  National  Mr.rLae  Fisb^ri  ^s 
F.rv  icr  {SJ.iFSl  .f.alioi.ai  (>:ea-iir.  ar.d 
At.Tpsph^ric  A-irr.inisrraz.or,  (NiLVA). 
Corr.:nf=rro. 
*CTI0N:  Final  rule. 


SUM.VAr.Y-.NNTSar'.t 


•K-i^atiors 


to  aj'ow  impcn^.-^  cr  brokers  ?o  iVi 
"Fiithr:ies  Crrti;"lcafes  of  Origir ,"  whic;j 
arer:'q;iir.'(!  ^ot  imponLti.on  of  certain 
f:.sh  ■Miii  fish  products,  using  the  U.S 
Ci-'jtonii  Service's  Autc.rr.a'.f  d  Broker 
L-.ljrfjce  (ABI)  system.  The  purpv^se  of 
this  amfcndrr.eat  is  to  elL'ninata  excess 
papi^rwork  and  minimize  the  reporting 
burc^  n,  while  n:.aintainLng  an  efficient, 
accurate  system  to  monitor  the 
importation  of  the  regulated  Esh  and 
fish  products. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  6, 1994. 


FOn  FURTHER  WPORMATK3N  CONTACT: 
J.unrs  L.-cky,  Chief,  Protected  Species 
Divisir  n,  NMFS  Southwsst  Region, 

SUPPLEW^MTARY  !Nf  ORMATiON: 
Background 

N'Nl?  S  hci  i;r.p!»  mon'ed  the  use  of  the 
N(1A.'\  Form  370  "FishHrics  Certificate 
of  Or.v,in"  (FCO)  to  monitor  tlie 
i.^ipcrtation  of  thr:e  fish  and  Bsh 
p:od'.:rts  spe'.:i:~r'd  by  roguiation  to 
i.npleinent  the  Marine  .M-anmal 
Pro-GctJon  Act  [Pub.  L.  100- 
7I1MNWPA).  the  Dolphin  Protection 
Consumer  I.nforir.ation  Act  (Pub.  L.  101- 
627,  Title  L\)  (DPCL\).  and  the 
Ir.'trnational  Dolphin  Conservation  Act 
(Pub.  L.  102-523)([DCA).  These  laws 
reflect  the  policy  of  the  U.S. 
Government  to  ameliorate  a  worldwide 
environmental  cri'is  in  which  marine 
mammals  and  other  marine  life  are 
killed  by  commerrjal  Sshing 
technology,  such  as  large-scale  driftnets 
and  purse  seine  nets  deployed  to 
encircle  dolphins.  The  FCO  provides 
the  U.S.  Customs  Service  (USCS)  a  tool 
to  monitor  and  deny  entry  of  those  fish 
products  that  are  prohibited  entry  into 
the  United  States. 

NMFS  published  a  proposed  ruiC, 
with  a  request  for  comments,  on 
November  18,  1993  (58  FR  60829),  in 
the  Federal  Register  to  arnend  the 
regulations  to  a! lev/  importers  or 
brokers  to  file  the  FCO  usLng  the  USCS's 
.Automated  Broker  Interface  (ABI). 
Filing  with  the  ABI  would  allow 
electronic  filing  of  importation 
docume.niaticn  without  submission  of 
the  papor  forms.  There  were  no 
comments  r«coived  on  the  proposed 
rale.  The  final  r^le  is  substantially 
identicid  to  the  propored. 

1  his  Sr>  ai  rule  advances  l.'SCS's  long- 
ntr.C'j  pLan  to  autoniate  the  importation 
pruce^a  wi*.h  the  goal  of  eliminating 
unnecessary  paperwork.  NMFS  has 
r°qut  '!^fl,  a.-^d  U.SCS  has  agreed,  to 
inrorp.-rite  the  FCO  into  ttie  ABI 
hv:tr\'r:.  USCS  has  igre^d  :o  collect  the 
mfcrination  and  ■■^  ma>.3  Lhe 
information  available  to  NT-IFS  by 
eiecfr-in.c  rrin.sr'cr.  The  ABI  sys'ym  for 
tlifi  rCO  wi.l  not  be  r^a-dy  until  the 
second  quarter  of  rj94.  Many  details 
still  need  to  be  worked  out  before 
initiating  electronic  filing  of  the  FCO. 
Recogni;i.ng  this,  ?rMFS  is  structurirg 
its  regulations  to  accommodate  both  the 
existing  paper  system  and  the  future 
electronic  filing  of  the  FCO.  To  facilitate 
the  conversion  to  electronic  filing,  the 
final  rule  will  permit  electronic  filing  at 
any  and  all  points  of  entry  where  the 
ABI  system  is  or  may  become  available. 
Af^er  the  ABI  system  is  implemented  for 
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the  FCO,  importers  will  have  the  option 
to  file  electronically  or  submit  the  paper 
FCO  upon  entry.  If  an  importer  is 
unable  to  participate  in  the  electronic 
filing  system,  the  paper  FCO  can  still  be 
used. 

Importers  or  their  broker-  will  be 
required  to  maintain  documentation  to 
verify  electronic  entries  for  a  period  of 
5  years  after  the  entry-.  Any  FCOs  from 
foreign  exporters,  invoices,  "dolphin 
safe"  certification,  and  all  other 
required  documents  must  be  maintained 
by  the  broker  or  importer.  N'MFS 
enforcement  officers  are  allowed  access 
to  these  documents,  upon  request,  for 
routine  inspections  and  when 
investigating  alleged  violations  of  the 
MMT'A  or  "dolphin  safe"  labeling 
violations. 

Classificalion 

Thi^  rule  contains  collcction-of- 
ir.forniation  requirements  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35.  The  coliections-of- 
information  requirements  found  at 
§  216  24{ej(3)  have  been  appro',  cd  by 
the  Office  of  Management  and  Budget 
under  control  number  0648-0040.  The 
public  reporting  burden  for  filing  the 
Certificate  of  Origin  electronically  is  24 
minutes,  and  the  recordkeeping 
requirement  for  maintaining  the 
information  is  5  minutes.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 


collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Director,  SouLhwest  Region.  NMFS  (See 
ADDRESSES),  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  .Management  and  Budget, 
Washington  DC  20503  (AtLn:  Paperwork 
Reduction  Act  Project).  This  rule  is  not 
siibject  to  review  under  Executive  Order 
12SC6. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
pruced'jre.  Imports,  Indians,  Marine 
mam.mals,  Penalties,  Reporting  and 
recordkeeping  roquir:-—  .n*s. 
Tr-j.'-.^prirtation. 

Di;,tt'd;  Martii  29,  1394. 
Charles  Kameila, 

Acting  Prni;rom  ^fr.r.ageTr.tr:  Officer. 
S-::i>-r.il  Mcrir.e  Fiiberif'  SiTv-ice. 

Per  the  ,'easons  set  fo.-th  in  the 
preamble,  50  CFR  part  216  is  amended 

as  f'jlinus: 

FART  218— REGULAUCNS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1   The  authority  citation  for  part  216 
co.ntinucs  to  read  as  follows: 

Authority:  16  U  S.C  1361  et  stq.,  unir.ss 
otherwise  stated. 

2.  Section  216.3  is  amended  by 
adding  in  alphabetical  order  a  definition 
of  "ABI",  to  read  as  follows: 


§216.3    Definitions. 
***** 

ABI  means  Automated  Broker 
Interface,  the  electronic  product-entry 
filing  system  under  the  control  of  the 
U.S.  Customs  Service,  Department  of  the 
Treasury' . 
***** 

3.  In  §  216.24.  paragraph  (e)(3)(i)(A)(7) 
is  revised  to  read  as  follows: 

§  216.24    Taking  and  reJated  acts  incidentai 
to  comn>erclal  fishing  operations. 

*         »         *         »        • 

(e)  *    *    * 

(3)*    *    • 
(i)  .    *    . 

(A)  *    •    * 

(i)  Accompanied  by  a  completed 
Fisheries  CertiTicate  of  Origin  described 
in  paragraph  (e)(3)(iii)  of  this  section,  or, 
for  points  of  entr\'  where  the  ABI  svstem 
is  available,  the  information  requi.-'ed  fcr 
the  Certificate  .-nay  be  filed 
e'octronically  by  the  ABI  system  i;.  lieu 
of  the  paper  form,  provided  that  the 
electronic  fibng  is  made  no  later  than  at 
the  time  of  entry  and  all  docuin-jntaticn 
in  support  of  the  .'\BI  entry  is 
maintained  by  the  i.mporter  or  brokpr  ft.r 
not  less  than  5  years  and  is  kept 
available  for  inspection  by  N'MFS 
personnel  upon  request; 
***** 

|FR  noe.  94-8173  Fiit-d  4-->-'';-i,  3  45  ay..', 
BILLING  CODE  3510-22-P 
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Proposed  Rules 


Federal  Register 

Vol.  59,  No.  66 
Wednesday.  April  6,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMEffr  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584-AB53 

Speclai  Supplemental  Food  Program 
for  Women,  Infants,  and  Children 
(WIC):  HomelessnessyMigrancy  as 
Nutritional  Risk  Conditions 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  regulations  governing  the 
Special  Supplemental  Food  Program  for 
Women.  Infants  and  Children  (VVIC)  to 
comply  with  the  mandate  of  section  204 
of  the  Child  Nutrition  Amendments  of 
1992,  enacted  on  August  14,  1992. 
Consistent  with  that  legislation,  this 
rulemaking  would  add  hcmelessness 
and  migrancy  to  the  predisposing 
nutritional  risk  conditions  for  the  WIC 
Program. 

This  proposed  rule  would  also  alter 
the  current  VVIC  nutritional  risk  priority 
system  by  placing  individuals  cortificd 
for  WIC  due  solely  to  homelessnoss  or 
migrancy  in  Priority  VII,  along  with 
previously  certified  participants  who 
might  regress  in  nutritional  status 
without  continued  provision  of 
supplemental  foods.  The  use  of  Priority 
VII  for  this  latter  group  of  individuals 
would  remain  a  State  agency  option. 
However,  State  agencies  would  be 
required  to  use  Priority  VHI  for  homeless 
or  migrant  individuals  who  are  certified 
solely  due  to  their  homelessnoss  or 
migrancy. 

The  intended  effect  of  this  proposed 
rule  is  to  allow  categorical  and  income- 
eligible  homeless  or  migrant 
individuals,  who  lack  any  other 
documented  nutritional  or  medical 
condition,  to  receive  WIC  Program 
assistance. 

DATES:  To  be  assured  of  consideration, 
v\Titten  comments  must  be  received  on 


or  before  June  6, 1994.  Since  comments 
are  being  accepted  simultaneously  on 
several  separate  rulemakings, 
commenters  on  this  proposed  rule  are 
Bsked  to  label  their  comments 
"Homelessness/Migrancy." 
ADDRESSES:  Comments  may  be  mailed  to 
Stanley  C.  Gamett.  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  room  540, 
Alexandria,  Virginia  22302,  (703)  305- 
2746.  Submission  of  comments  in 
duplicate  would  be  appreciated.  All 
WTitten  submissions  will  be  available  for 
public  inspection  at  this  address  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.)  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Barbara  Hallman,  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  room  542,  Alexandria, 
Virginia  22302.  (703)  305-2730. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  designated  "not 
significant"  and  did  not  require 
clecU-ance  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuant  to  that  review. 
William  E.  Lad  wig,  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  VVIC  local  agency  participant 
caseloads  may  potentially  increase  and 
thereby  affect  demand  on  local  food 
vendor  business. 

The  net  effect  on  State  and  local 
agencies  is  expected  to  be  minimal. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no  new 
reporting  or  recordkeeping  provisions 
that  are  subject  to  OMB  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Executive  Order  12372 

The  Special  Supplemental  Food 
Program  for  Women,  Infants,  and 
Children  (WIC)  is  listed  in  the  Catalog 


of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V.  and  48  PR  29114  June 
24,  1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposed  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  poHcies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  EFFECTIVE 
DATE  paragraph  of  this  preamble.  Prior 
to  any  judicial  challenge  to  the 
application  of  the  provisions  of  this 
rule,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
VVIC  Program,  the  admxinistrative 
procedures  are  as  follows:  (1)  Local 
agencies  and  vendors — State  agency 
hearing  procedures  issued  pursuant  to  7 
CFR  246.18;  (2)  applicants  and 
participants — State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
246.9;  and  (3)  sanctions  against  State 
agencies  (but  not  claims  for  repayment 
assessed  against  a  State  agency) 
pursuant  to  7  CFR  246.19— 
administrative  appeal  in  accordance 
with  7  CFR  246.22;  and  (4)  procurement 
by  State  and  local  agencies — 
administrative  appeal  to  the  extent 
required  by  7  CFR  3016.36. 

References 

1.  Chavin,  Kristal,  Seabron,  and  Guigli;  The 
Reproductive  Experience  of  Women  Living  in 
Hotels  for  the  Homeless  in  New  Yoik  City; 
New  York  State  Journal  of  Medicine,  1987. 

2.  National  Advisory  Council  on  Maternal, 
Infant,  and  Fetal  Nutrition,  1992  Biennial 
Report  on  the  Special  Supplemental  Food 
Program  for  Women,  Infants,  and  Children 
(WIC)  and  on  the  Commodity  Supplemental 
Food  Program  (CSFP). 

3.  1992  Recommendations  of  the  National 
Advisory  Council  on  Migrant  Health; 
Farmworkers  Health  for  the  Year  2000. 

4.  Technical  Paper  No.  12  prepared  for 
USDA/FNS  by  Awal  Dad  Khan;  Homeless 
Mothers  and  Children:  What  is  the  Evidence 
for  Nutritional  Risk?,  1991. 

Background 

There  have  never  been  specific,  direct 
regulatory  barriers  or  prohibitions  to  the 
participation  of  the  homeless  or 
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rnigrants  in  the  WIC  Program.  Both 
before  and  since  the  enactment  cf  the 
Hunger  Prevention  Act  of  1908  (Pub.  L. 
100-435).  the  Food  and  Nutrition 
Service  (FNS)  has  actively  promoted 
service  to  homeless  and  migrant 
populations.  Further,  particular 
att^^n'ion  has  long  been  focused  in  the 
Ciiild  Nutrition  Act  of  1SG6.  as  .imended 
(42  U.S.C.  1771  et  ^eq.}.  en  the  needs  cf 
special  populations,  eg.  migrants  and 
Native  .\meritans.  Section  17[f)(19)  of 
the  Child  Nutrition  Act  of  iqen.  42 
U.S.C.  1786(F)(19).  requires  that  no!  le-^s 
than  nine-tenths  of  1  percent  of  the 
sums  appropriated  any  fiscal  v^ar  for 
special  supphjnv^ntal  food  prog-ams  be 
;-.'.  ai;able  for  services  to  eligible 
members  of  mi^ant  populations. 

In  an  interim  and  a  hnal  rule  on 
participation  of  homeless  individuals  in 
WIC,  published  in  Df'cember  1989  and 
August  1902.  respf-ctively.  the 
D-^partment  defined  the  term  "homeless 
.ndividual'  based  upon  the  definition 
pro\ided  legislatively  in  section  2i2(o) 
■A  the  Hunger  Prev--n'ion  Act,  Public 
I  v.v  lC0-^3o  (42  U.S.C.  17S&,lj;.(15y). 
Ihis  term  identifies  those  otherv\ise 
'ligible  residents  of  specified  overnight 
iUcilnies  v\ho  must  be  granted  acc^'ss  to 
WIC  when  caseload  is  available, 
provided  s-jch  facilities  meet  conditions 
msu.nng  that  residents,  and  not  the 
fucilitie;-..  bpn^fit  from  the  WIC  Prour.am. 

The  Augurt  1S92  final  rule.  57  FR 
34,^00  (.August  5.  1992),  amended  the 
WIC  regulations  to  require  State 
agencies  to  include  in  their  State  Plans 
of  Program  Operation  and 
Administration  a  description  of  how 
ihey  will  provide  Program  benefits  to 
and  meet  the  special  nutrition  education 
needs  of  homeless  individuals  (7  CFR 
246. 4(a)  (6)  and  (9),  respectively)  and 
disseminate  information  about  program. 
availability  and  eligibility  to 
organizations  serving  the  homeless  17 
CFR  246.4fa)(7)).  The  August  1992  fin2l 
rule  amended  7  CFR  246.10(f)(1)  to 
allow  States,  upon  approval  by  FNS,  to 
mike  substitutions  for  foods  normally 
rcquir'-d  in  the  food  package  in  order  to 
accommudate  the  special  circumstances 
of  the  homeless.  Further,  the  August 
1992  final  rale  amended  7  CFR  246  10(f) 
(2)  and  (3)  to  require  that  competent 
professional  authorities  take  into 
account  the  special  needs  and  problems 
of  homeless  individuals  when 
prescribing  supplemental  foods. 

FNS  has  also  shared  with  State  WIC 
agencies  successful  initiatives  and 
targeting  strategies  employed  by  other 
.States  to  facilitate  participation  of 
homeless  and  migrant  persons  in  the 
WIC  Program.  A  number  of  State 
agencies  have  established  local  agency 
clinics  and  WIC  certification  offices  in 


16147 


hotels  and  facilities  which  house 
homeless  and  migrant  families.  Oth^r 
States  have  held  statewnde  training 
sessions  for  their  local  WIC  agencies  to 
educate  them  about  Lhe  special 
problem.s  most  frequently  encountered 
by  homeless  individuals!  and  how  WIC 
can  help  to  clleviafe  some  of  these 
problem.s. 

According  to  a  1986  report  to 
Congress  by  th*^  U.S.  House  of 
Representatives'  Committee  on 
Govrinrnent  Operations,  famnlies, 
especiLily  tho?e  composed  of  women 
and  children,  are  the  f,-i'^,t»='!?t  s.-owin-"' 
segment  of  the  homeless  populatic.n 
nu'ionwide  (report  cited  by  the  .National 
Ad\  isorv'  Council  on  Maternal,  Infant, 
and  Fetal  Nutrition.  J 992  Biennial 
Report  to  Ccn^rt'ss  on  WIC  end  CSFP 
(Commodity  Supplem.ental  Food 
Program)),  .although  the  homeless  have 
not  be"n  well  studied  relative  to  other 
population  groups,  several  studies  have 
indicated  that  the  ho.meless  and 
migrants  are  predisposed  to 
inadequacies  in  their  diets  and  in  the 
medical  care  th.-y  receive.  Homeless 
infants  and  children  appear  to  be  at 
highc  risk  of  h'w  birthweight  and 
malnutrition.  (Chavkin,  Kxistal, 
Seabrnn.  and  Guigii.  1987).  Studies  have 
also  found  that  a  correlation  exists 
between  hornelessness  in  women  and  a 
general  lack  of  prenatal  care  and  poor 
pregn-mcy  outoom.es.  Homelessness  may 
also  impede  arrets  to  health  care 
services  and  other  public  assistance 
programs.  Moreover,  evidence  indicates 
that  homeless  children  have  high  rates 
of  delayed  immunization,  a  higher  .nsk 
of  exposure  to  infectious  diseases,  and 
higher  rates  of  emotional  and 
developmental  problems.  (Khan,  1991). 

Because  of  the  difficulty  in 
conducting  research  on  the  homeless, 
most  studies  have  focused  on  the 
sheltered  hom.ele^s.  The  risks  to 
unsheltered  homeless  mothers  and 
children  are  likely  to  be  .somewhat 
greater. 

A  recent  study  indicates  that  migrants 
suffer  most  if  not  all  of  the  conditions 
identified  above  afflicting  the  homeless. 
(Farmworkers  Health  for  the  Year  2000, 
1992  Recomm.endation  of  the  National 
Advisory  Council  on  Migrant  Health).  In 
addition,  testim,ony  before  the  National 
Adviso.-y  Council  on  Migrant  Health  of 
the  Department  of  Health  and  Hum.in 
Services  (DHHS)  suggests  that  a  lack  of 
permanent  housing  also  predisposes 
migrants  to  higher  rates  of  infant 
mortality  than  the  general  population. 

Over  t"he  years,  FNS  has  incorporated 
into  the  WIC  Program  regulations 
various  provisions  with  the  expressed 
purpose  of  addressing  the  unique 
circumstances  of  migrant  farmworkers. 


State  plans  are  required  to  i.iclude 
infurm.ation  on  how  the  State  invr.ds  to 
provide  program  benefits  to  eligible 
migrant  farmworkers  and  their  families; 
State  agencies'  nutriticn  educatifin  goals 
and  action  plans  m.ust  i.icljde  a 
description  of  the  mtth.-ds  that  wi^l  be 
u^ed  to  moot  the  special  nutriii^n 
education  nt-eds  of  migrant  farm.workers 
and  their  families:  and.  States  must 
provide  expedited  proc-es'ing  ser\ ices  to 
special  nutritional  ri:>k  ^nnips  such  as 
m,i,',raat  farmworkers  an.!  their  fam.ilies. 

Because  of  Lhe  increasj-.i  risks 
associated  with  homr^l*^-,-;ness  and 
migr.-iiicy.  tho  Nationa.  Advisor, 
Council  on  Maternal,  Li  rant,  and  Fetal 
Nutrition  recomm.cnd-d  m  i»s  1992 
Report  to  the  President  sr.d  Ccngre:.s 
that  section  17(t);8)  of  the  Child 
Nutrition  Act  of  1966,  42  I'.S.C. 
17G6(b)(8).  be  amended  to  include 
homt'lessnpss  snd  migr  ^rcv  as 
prLdisposing  nutriuon,ii  nsk  ccnditior.s 
for  the  WIC  Program.  Co;:gre5S  and  the 
President  accepted  this 
reccmraendd'aon  and,  .^s  manifested  in 
section  204  of  the  Chii.l  Njtriticn 
Amendments  of  1992,  ?S'Mc  Law  102- 
342.  specific^.liy  iiier.t.hed 
homelessness  and  mig.-znoy  as 
predisposing  nutritional  risk  conditions 
for  purposes  of  WIC  Program  eligibility. 

Dojinition  of  Home'cs^nfSi/Mif^j-cncv 

As  previously  slated,  the  current 
definition  of  a  "homeless  individual"  in 
the  WIC  regulations  is  b/ir^d  en  the 
legislative  definition  provided  in 
section  212(a)  of  the  Hun.^er  Prevention 
Act,  Public  Law  100-135  (42  U.S.C. 
17P6  (b)(15),  Specifcally.  7  CFR  246.2 
defines  a  "homeless  individual"  as  "a 
woman,  infant  or  child  -a ho  lacks  a 
fixed  and  regular  nighfime  resid'^nce; 
or  whose  primary  nighttim:e  residence 
is:  A  supervised  publicly  cr  privately 
operated  shelter  (including  a  welfare 
hotel,  a  congregate  sheit  >r,  cr  a  shelter 
for  victims  of  domestic  violence) 
designated  to  provide  temporary  living 
accommodation:  an  institution  that 
provides  a  temporary  residence  for 
individuals  intended  to  be 
institutionalized;  a  lem.porary 
accommodation  in  the  rusidence  of 
another  individual;  or  a  public  or 
private  place  not  designed  for,  or 
ordinarily  u.sed  as,  a  regular  sleeping 
accommodation  for  human  beings." 

The  EJepartment  believes  this 
definition,  along  with  its  current 
migrant  farmworker  definition,  should 
accomm.odate  all  individuals  Congress 
intended  to  include  in  their  references 
to  hom.elessness  and  migrancy  in 
section  204  of  the  Child  Nutrition 
Amendments  of  1992,  Public  Law  102- 
342. 
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While  Congress  has  specifically 
defined  the  term  "homeless  individual" 
for  the  WIC  Program,  section  17  of  the 
Child  Nutrition  Act  of  1966  does  not 
contain  a  definition  for  the  terms 
"migrant"  or  "migrancy."  However, 
section  17  uses  the  terms  "migrant"  (e.g. 
section  17(f)(l)(c)(iv))  and  "migrant 
farmworker"  (e.g.  section  17(d)(4)(B)). 
The  Department  has  interpreted 
Congress"  references  to  migrants  in 
section  17  to  mean  only  migrant 
farmworkers  and  the  latter  term  is 
currently  defined  at  CFR  246.2. 
However,  before  assuming  that  its 
migrant  farmworker  definition  was 
sufficient  to  apply  to  all  Congressional 
references  to  the  term  migrant,  the 
Department  examined  the  definition  of 
migrant(s)  as  used  by  other  public  and 
private  organizations  and  agencies 
concerned  with  migrants  and  migrant 
services.  In  each  case,  some  reference 
was  made  to  the  agricultural  or  seasonal 
nature  of  migrancy  and  movement  of 
individuals  for  agricultural  employment 
purposes.  Based  on  this  comparative 
analysis,  the  Department  considered  its 
current  definition  of  migrant 
farmworker  adequate  to  accommodate 
all  of  Congress'  references  and  uses  of 
the  term  migrancy  as  set  forth  in  section 
204  of  the  Child  Nutrition  Amendments 
of  1992. 

WIC  Priority  System 

The  current  WIC  nutritional  risk 
priority  system  was  designed  to  ensure 
that  persons  at  greatest  health  and 
nutritional  risk  are  served  first  with 
available  program  funds.  The  priority 
system  therefore  follows  a  logical  order 
of  progression  to  determine  priority  for 
service.  Applicants  with  documented 
nutritionally  related  medical  conditions 
are  served  first,  followed  by  those  at 
nutritional  risk  due  to  inadequate 
dietary  patterns.  Finally,  and  as  a  State 
agency  option,  previously  certified 
participants  whose  nutritional  status 
might  regress  without  continued 
provision  of  supplemental  foods  are 
certified  in  Priority  VII. 

Under  this  proposal.  State  agencies 
would  be  required  to  include  in  Priority 
VII  pregnant,  breastfeeding  or 
postpartum  women,  infants,  and 
children  who  are  certified  at  nutritional 
risk  solely  because  of  their 
homelessness  or  migrancy.  State 
agencies  may  also  continue  to  use 
Priority  VII  to  identify  certified 
participants  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods.  The 
placement  in  Priority  VII  of  individuals 
certified  solely  due  to  homelessness  or 
migrancy  should  not  be  viewed  as 
diminished  concern  for  these 


individuals.  Rather,  such  a  placement 
reflects  the  Department's  obligation  to 
serve  persons  with  the  greatest  medical 
and/or  nutritional  needs  first.  Priority 
VII  will  only  be  used  to  classify  those 
individuals  who  are  homeless  or 
migrants  and  have  no  other  documented 
medical  or  nutritional  risk.  These  are 
individuals  who  previously  would  not 
have  otherwise  qualified  for  WIC 
Program  benefits  due  to  lack  of 
nutritional  risk. 

Given  the  facts  revealed  in  the 
aforementioned  studies,  there  is  a  high 
likelihood  that  homeless  and  migrant 
individuals  are  already  being  served  by 
the  WIC  Program  by  virtue  of  their 
nutritional  risk(s).  Proposed  Priority  VII 
will  serve  as  a  safety  net  for  homeless 
or  migrant  individuals  who  are  not 
otherwise  eligible  due  to  a  lack  of 
documented  nutritional  or  medical  risk 
conditions.  However,  like  any  other 
eligible  applicant,  a  homeless  or  migrant 
individual  may  be  placed  in  a  higher 
priority  if  her/his  nutritional/health 
assessment  by  a  competent  professional 
warrants  a  higher  placement  in  the 
priority  system.  For  example,  a 
homeless  or  migrant  individual  whose 
nutritional  risk  assessment  reveals  the 
presence  of  anemia  would  be  placed  in 
a  higher  priority  category  than  a 
homeless  or  migrant  person  with  no 
other  documented  nutritional  risk 
c»ndition  who  would  be  placed  in 
Priority  VII.  This  is  in  keeping  with  the 
ciforementioned  system  of  prioritizing 
WIC  service  based  on  documented 
nutritionally  or  medically  related 
c»nditions.  Priority  VII  is  the  logical 
placement  for  homeless  and  migrant 
individuals  with  no  documented 
nutritional  risks  who  qualify  for  the 
program  due  solely  to  homelessness  or 
migrancy. 

The  Department  does  not  intend  for 
Priority  VII  to  be  used  by  States  as  an 
administrative  shortcut  in  certifying 
homeless  and  migrant  individuals.  The 
Department  expects  that  homeless  and 
migrant  applicants  will  receive  all  the 
normal  and  nccessar}'  health 
assessments  that  are  routinely 
performed  to  determine  the  presence  of 
a  medical  or  nutritional  risk  which 
would  determine  their  proper  priority 
placement,  and  assist  in  identifying 
other  health  and  social  services  to 
which  such  individuals  may  be  referred. 

The  Department  recognizes  that  this 
proposed  regulation  might  require  some 
States  to  miOdify  their  current  reporting 
systems  to  accommodate  the  revised 
Priority  VII.  As  such,  the  Department 
intends  to  provide  an  implementation 
period  adequate  to  incorporate  the 
necessary  system  modifications. 


The  Department  notes  that  while 
Congress  has  found  homelessness  and 
migrancy  to  be  conditions  predisposing 
individuals  to  nutritional  risks,  and  this 
determination  has  been  recognized  by 
the  placement  of  these  individuals  in  a 
WIC  nutritional  risk  category, 
alcoholism  and  drug  abuse,  similarly 
recognized  by  Congress  in  section 
17(b)(8),  have  not  been  accorded  similar 
treatment  by  the  Department.  The 
Department  believes  the  distinction  is 
warranted.  Over  the  past  several  years, 
the  health  and  medical  communities 
have  come  to  accept  alcoholism  or  drug 
addiction,  in  and  of  itself,  as  a 
nutritionally  related  medical  condition 
sufficient  to  warrant  placement  in  one 
of  the  first  three  priorities  in  7  CFR 
246.7(e)(4).  The  Department  does  not 
believe  that  the  same  can  be  said  for 
homelessness  and  migrancy. 
Recognizing  that  most  State  agencies 
classify  individuals  suffering  from 
alcoholism  or  drug  addiction  as  a 
Priority  I,  based  on  recent  medical 
research,  the  Department  is  considering 
seeking  a  technical  correction  to  the 
WIC  legislation  to  remove  alcoholism 
and  drug  addiction  from  the  examples 
of  "predisposing"  nutritional  risk 
conditions.  This  change  would  thus 
recognize  these  conditions  as 
independent  nutritionally  related 
medical  conditions  in  the  law,  thereby 
adjusting  legislative  language  to  reflect 
current  medical  knowledge. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs,  Food 
donations,  Grant  programs — Social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  Public  assistance 
programs,  WIC,  Women. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  246  is  proposed  to 
be  amended  as  follows: 

PART  24&— SPECIAL  SUPPLEMENTAL 
FCX3D  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 

2.  In  §  246.4,  paragraph  (a)(ll)(i)  is 
revised  to  read  as  follows: 

§246.4    State  Plan. 

(a)*   •   • 

(11)  *  *  * 

(i)  Certification  procedures,  including 
a  list  of  specific  nutritional  risk  criteria 
by  priority  level  which  cites  conditions 
and  indices  to  be  used  to  determine  a 
person's  nutritional  risk,  the  State 
agency's  income  guidehnes  for  Program 
eligibility,  and  any  adjustments  to  the 
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participant  priority  system  made 
pursuant  to  §  246.7(e')(4)  to 
accommodate  high-risk  postpartum 
women  or  the  inclusion  of  previously 
certified  persons  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods  in 
Priority  VII. 
»        *        *        »        » 

3.  In  §  246.7.  the  introductory  text  of 
paragraph  (e)(4)  and  paragraph 
(e)(4)(vii)  are  revised  to  read  as  follows: 

§  246.7    Certification  of  participants. 


(4)  Xutritional  risk  priority  system. 
The  competent  professional  authoritv 
shall  fill  vacancies  which  occur  after  a 
local  agency  has  reached  its  maximum 
participation  level  by  applying  the 
following  participant  priority  system  to 
persons  on  the  local  agency's  waiting 
list.  Priorities  I  through  \Ti  shall  be 
utilized  in  all  States.  The  State  agency 
may,  at  its  discretion,  expand  Prioritv 
VII  to  include  previously  certified 
participants  who  might  regress  in 
nutritional  status  without  continued 
provision  of  supplemental  foods.  The 
State  agency  may  set  income  or  other 
sub-pricrity  levels  within  any  of  these 
seven  priority  levels.  The  State  agencv 
may  expand  Priority  III,  IV,  or  V  to 
include  high-risk  postpartum  women. 
***** 

(vii)  Priority  VII.  Pregnant. 
breastfeeding  and  postpartum  women, 
infants,  and  children  who  aro  at 
nutritional  risk  solely  because  of 
homelessness  or  migrancy  and,  at  State 
agency  option  in  accordance  with  the 
provisions  of  paragraph  (e)(l)(iii}  of  this 
section,  previously  certified  participants 
who  might  regress  in  nutritional  status 
without  continued  provision  of 
supplemental  foods. 
***** 

Dated:  March  25,  1994. 
William  E.  Ludwig, 

Administrator,  Food  and  Sutrition  Senjce. 
IFR  Doc.  94-8117  Filed  4-5-94;  8:45  ami 
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Commodity  Credit  Corporation 

7  CFR  Part  1413 
RIN  056&-AD76 

1995  Wheat  Program,  Acreage 
Reduction 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 


acreage  reduction  percentage  for  the 
1995  crop  of  wheat.  This  action  is 
required  by  the  Agricultural  Act  of  1949 
(the  1949  Act),  as  amended. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1994.  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Comments  may  be  F,\Xed 
to  202-690-1346  or  mailed  to  Craig 
Jagger,  Agricultural  Economist.  Grains 
,\nalysis  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA).  P.O.  Box  2415.  room  3740-S. 
Washington.  DC  20013-2415;  telephone 
202-720-4418.  Comments  received  may 
be  inspected  between  9  a.m.  and  4.30 
p.m.,  Monday  through  Friday,  except 
hohdays,  in  room  3740,  South 
Agriculture  Building.  USDA.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Jagger.  Agricultural  Economist. 
Grains  Analysis  Ehvision.  USDA.  ASCS. 
room  3740-S.  P.O.  Box  2415. 
Washington,  DC  20013-2415  or  call  202 
720-4418. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1286G 

This  proposed  mle  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  USDA,  it  has  been  determined  to 
be  "economically  significant"  because  it 
would  have  an  annual  effect  on  the 
economy  of  more  than  SlOO  million  and 
would  materially  alter  the  budgetary 
impact  of  entitlement,  or  loan  programs 
or  rights  anu  obligations  of  recipients 
thereof.  Budget  outlays  for  deficiency 
payments  are  expected  to  range  from 
SI. 3  billion  to  $1.8  billion  annually. 
This  proposed  rule  would  not  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities, 
would  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency,  and 
would  not  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  principles  set 
forth  in  Executive  Order  12866. 

Preliminary  Regulatory  Impact 
Analysis 

A  Preliminary  Regulatory  Impact 
.\nalysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impacts  of  implementing 
each  option  is  available  from  the  above- 
named  individual. 


Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Wheat 
Production  Stabilization — 10.058 

Regulatory  Flexibility  Act 

!t  has  been  determined  that  the 
Regulator)'  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  lOrB(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule.  The 
Preliminary  Regulatorv'  Impact  Analysis 
referred  to  above  detennined  that  the 
1995  Wheat  Acreage  Reduction  Program 
(ARP)  will  have  no  significant  economic 
impact  on  small  entities  because  the 
regulatory  burden  on  the  affected 
entities  would  remain  the  same 
regardless  of  the  deterrriinations  made 
by  this  action.  Thus.  CCC  certifies  that 
this  rule  will  have  no  ^ii;nificant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  E.xecutive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V  published  at  48  FR 
29115  (June  24.  1983). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  This  rule  does  not  involve  the 
preemption  of  State  law.  is  not 
retroactive,  and  does  not  involve  any 
exhaustion  of  administrative  remedv 
i.ssues. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  does  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Comments 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 
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Background 

In  accordance  with  section  107B  of 
the  1949  Act,  an  ARP  is  required  to  be 
implemented  for  the  1995  wheat  crop  if 
it  is  determined  that  the  total  supply  of 
wheat  would  otherwise  be  excessive. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  wheat  to 
desirable  goals.  A  paid  land  diversion 
program  is  not  considered  because, 
given  the  allowed  ARP  percentages,  it  is 
not  needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage  base 
for  the  farm.  In  making  such  a 
determination,  the  number  of  acres 
placed  into  the  agricultural  resources 
conservation  program  established  under 
subtitle  D  of  title  XII  of  the  Food 
Security  Act  of  1985,  as  amended,  must 
be  taken  into  consideration. 

Producers  who  knowingly  produce 
wheat  in  excess  of  the  permitted  acreage 
for  the  farm  plus  any  wheat  acreage 
planted  in  accordance  with  the 
flexibility  provisions  provided  by 
section  504  of  the  1949  Act  are 
ineligible  for  loans  and  purchases  and 
all  payments  vdth  respect  to  that  crop 
on  the  farm. 


If  an  ARP  for  the  1 995  crop  is  in 
effect,  the  program  must  be  aimounced 
no  later  than  June  1,  1994.  Adjustments 
in  the  announced  program  may  be  made 
if  it  is  determined  that  there  has  been  a 
significant  change  in  the  total  supply  of 
wheat  since  the  program  was  first 
announced.  These  adjustments  must  be 
made  no  later  than  July  31.  1994. 

In  accordance  with  section  107B  of 
the  1949  Act.  not  less  than  60  days 
before  the  program  is  announced  for  a 
crop  of  wheat,  proposals  for  public 
comment  on  various  program  options 
for  the  crop  of  wheat  are  required  to  be 
set  forth.  Each  option  must  be 
accompanied  by  an  analysis  that 
includes  the  estimated  planted  acreage, 
production,  domestic  and  export  use, 
ending  stocks,  season  average  producer 
price,  program  participation  rate,  and 
cost  to  the  Federal  Government  that 
would  likely  result  from  each  option. 

In  determining  the  1995  Wheat  ARP. 
the  Secretary  will  choose  a  specific  ARP 
percentage  from  within  a  range 
estabhshed  by  the  estimated  ending 
stocks-to-use  (S/U)  ratio  for  the  1994/95 
wheat  marketing  year.  If  it  is  estimated 
that  the  1994/95  S/U  in  percentage 
terms  will  be — 

(i)  More  than  40  percent,  the  ARP 
shall  not  be  less  than  10  percent  nor 
more  than  20  percent;  or 


(ii)  Equal  to  or  less  than  40  percent, 
the  ARP  may  not  be  more  than  0  to  1 5 
percent 

The  S/U  for  the  1994/95  marketing 
year  at  24.0  percent  is  estimated  to  be 
well  below  40  percent.  Based  on  this 
estimate,  the  1995  ARP  may  be  not  more 
than  15  percent. 

In  addition,  section  1104  of  the 
Agricultural  ReconciUation  Act  of  1990 
provides  that  the  acreage  reduction 
factor  for  the  1995  crop  of  wheat  may 
not  be  less  than  5  percent.  This 
provision  does  not  apply  if  the 
beginning  stocks  of  soybeans  for  the 
1991/92  marketing  year  are  less  than 
325  million  bushels  or  if  the  estimated 
SfU  for  the  1994  wheat  crop  is  less  than 
34  percent. 

The  current  estimate  of  soybean 
stocks  on  September  1. 1991,  is  329 
million  bushels.  The  estimated  S/U  for 
the  1994/95  wheat  crop  is  24.0  percent 
Thus,  under  current  supply  and  use 
estimates  for  soybeans  and  wheat,  the 
minimum  5-percent-ARP  provision  is 
not  applicable. 

The  1995  ARP  options  considered  are. 
Option  1.  0-percent  ARP 
Option  2.  5-percent  ARP 
Option  3.  10-percent  ARP 

The  estimated  impacts  of  the  ARP 
options  arc  shown  in  this  table. 


Estimated  Impacts  of  1995  ARP  Options 


Item 


Option  1 


Option  2 


Option  3 


ARP  (%)  

Participation  (%) 

Planted  Acres  (Million  acres)  

Production  (Million  bushels) 

Domestic  Use  (Million  bushels)  

Exports  (Million  bushels) 

Ending  stocks  (Million  bushels)  

Season  Average  Producer  Price  (S  /  bushel) 
Deficiency  Payments  (S  milhon)  


0 

86 

72.6 

2.437 

1.238 

1.225 

659 

3.00 

1,844 


5 

85 

70.8 

2.378 

1.223 

1.215 

625 

3.05 

1.630 


10 

83 

68.6 

2.303 

1,203 

1,205 

580 

3.15 

1,339 


Accordingly,  comments  are  requested 
as  to  whether  there  should  be  a  1995 
acreage  reduction  percentage,  and.  if  so, 
whether  it  should  be  0  percent.  5 
percent.  10  percent,  or  some  other 
percentage  within  the  range  of  0  to  15 
percent.  The  final  determination  of  this 
percentage  will  be  set  forth  at  7  CFR 
part  1413. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice.  Soil  conservation. 
Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows; 


f'aRT  1413— feed  grain,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows; 

Authority;  7  U.S  C.  1308;  130fla;  1309; 
1441-2;  1444-2;  1444f;  1445b-3a;  1461- 
1469;  15  U.S.C  714b  and  714c 

2.  Section  1413.54(a)(1)  is  revised  to 
read  as  follows: 

§  1413.54    Acreage  reduction  program 
provisions. 


(lj(i)  1991  wheat,  15  percent; 
(ii)  1992  wheat,  5  percent; 
(iii)  1993  wheat,  0  percent; 
(iv)  1994  wheat.  0  percent; 


(v)  1995  wheat,  if  armounced.  shall  be 
within  the  range  of  0  to  15  percent,  as 
determined  and  announced  by  CCC. 

***** 

Signed  at  Washington,  DC  on  April  1. 
1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 


[Docket  No.  93-CE-37-AD] 

Airworthiness  Directives:  Beech 
Aircraft  Corporation  35  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Supplementdl  notice  of 
proposed  rulemaking;  Reopening  of  the 
comment  period. 

SUMMARY:  This  document  proposes  to 
provide  additional  time  for  the  public  to 
comment  on  a  proposal  to  supersede 
two  airworthiness  directives  that 
currently  require  the  following  on 
certain  Beech  Aircraft  Corporation 
(Beech)  35  series  airplanes:  Checking 
the  ruddervator  static  balance  and 
adjusting  as  appropriate;  fabricating  and 
installing  airspeed  limitation  placards; 
incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  installing  stabilizer 
reinforcements.  Several  comments 
received  on  the  original  notice  of 
proposed  rulemaking  (NPRM)  requested 
additional  time  to  respond  to  the 
proposed  action.  This  proposed  action 
would  incorporate  and  update  the 
procedures  and  applicability  of  both 
AD's  into  one  document.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  V-fail.  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  June  1 7.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-37- 
AD.  room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation.  P.O.  Box  85. 
Wichita.  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler.  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316) 946-4407. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-  public  contact 
concerned  with  the  substance  of  tliis 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  com.menter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-37-AD.  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  AD  that  would  apply  to  certain 
Beech  35  series  airplanes  was  published 
in  the  Federal  Register  on  October  27. 
1993  (58  FR  57760).  The  action 
proposed  to  supersede  AD  57-18-01 
and  AD  87-20-02  Rl  with  a  new  AD 
that  would  require:  (1)  Checking  the 
ruddervator  static  balance  and  adjusting 
as  appropriate;  (2)  fabricating  and 
installing  airspeed  limitation  placards; 
(3)  incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  (4)  installing 
stabilizer  reinforcements.  The  proposed 
actions  would  be  accomphshed  in 
accordance  with  the  instructions  to 
either  Beech  Kit  No.  35—4016-3.  35- 


4016-5. 35-4016-7.  or  35-4016-9.  as 
applicable  and  as  specified  in  Beech 
Service  Bulletin  No.  2188.  and  the 
applicable  maintenance  manuals. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendnwnt. 

Several  commenters  request  an 
extension  of  the  comment  period  in 
order  to  have  additional  time  to  respand 
to  the  actions  presented  in  the  proposal. 
After  careful  consideration,  the  FAA  has 
determined  that  the  comment  period  for 
the  proposal  should  bo  reopened  to 
allow  the  public  additional  time  to 
comment  on  the  proposed  actions. 

The  FAA  has  altered  the  proposal  to 
include  additional  info.'mation  that  was 
inadvertently  left  out  or  referenced 
incorrectly  when  preparing  the  original 
notice  of  proposed  ruleinaking  (NPRM). 
Before  final  rule  action  is  implemente<i. 
the  FAA  will  evaluate  all  comments 
received  in  response  to  the  original 
NPRM  as  well  as  this  supplemental 
NPRM. 

Since  an  unsafe  condiiion  has  boon 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  35  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  suporsede  AD  57- 
18-01  and  AD  87-20-02  Rl  with  a  new 
AD  that  would  require:  (1)  Checking  the 
ruddervator  static  bal.-uiLe  and  adjusting 
as  appropriate;  (2)  fabricating  and 
installing  airspeed  limitation  placards; 
(3)  incorporating  certain  airspeed 
limitations  into  the  airplane  flight 
manual  (AFM);  and  (4)  instaUing 
stabihzer  reinforcements.  The  proposed 
actions  would  be  acccmplished  in 
accordance  with  the  instructions  to 
either  Beech  Kit  No.  35-4016-3,  35- 
4016-5, 35-4016-7,  or  35-4016-9,  as 
applicable  and  as  specified  in  Beech 
Service  Bulletin  No.  2188.  and  the 
applicable  maintenance  and  shop 
manuals. 

The  FAA  estimates  that 
approximately  10.200  airplanes  in  the 
U.S.  registry'  would  be  affected  by  the 
proposed  AD.  that  it  would  take 
approximately  40  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  S55  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $27,540,000.  AD  57-18- 
01  and  AD  87-20-02  Rl,  which  both 
would  be  superseded  by  the  proposed 
action,  currently  require  the  same 
actions  as  are  proposed.  This  proposed 
action  incorporates  and  updates  the 
procedures  of  both  the  current  AD's  into 
one  document.  With  this  in  mind,  the 
proposed  action  would  not  provide  any 
additional  cost  impact  upon  U.S. 
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operators  than  that  which  is  already 
required. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

2.  Section  39.13  is  amended  by 
removing  both  AD  57-18-01, 
Amendment  39-1759,  and  AD  87-20-02 
Rl,  Amendment  39-5944,  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Beedi  Aircraft  Corporation:  Docket  No.  93- 
CE-37-AD.  Supersedes  AD  57-18-01. 
Amendment  39-1759.  and  AD  87-20-02 
Rl,  Amendment  39-5944. 
Applicability:  1.  Models  35.  35R,  A35,  B35. 

C35.  D35.  E35,  F35.  G35.  H35.  J35.  K35.  M35. 

N35,  and  P35  airplanes  (all  serial  numbers). 

c(  rtificated  in  any  category: 

2.  Models  S35,  V35.  V35A.  and  V35B 

airplanes  (all  serial  numbers),  certificated  in 


any  category,  that  do  not  have  the  straight  tail 
conversion  modification  incorporated  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2149CE;  and 

3.  Model  Supier  V  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  initially  within  the 
next  100  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  as  indicated  in 
thebody  ofthis  AD. 

To  prevent  structural  failure  of  the  V-tail. 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

N»te  1:  Any  of  the  actions  specified  by  this 
AD  may  have  already  been  accomplished  in 
accordance  with  either  AD  57-18--01  and  AD 
87-20-02  Rl.  which  are  superseded  by  this 
AD.  The  intent  ofthis  AD  is  to  clarify, 
update,  and  incorporate  the  actions  of  those 
AD'S  into  one  AD  while  maintaining  the 
repetitive  inspections  schedules  already 
established  by  the  superseded  AD's. 

N»te  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Lavel  1:  (a),  (b).  (c).  etc. 

Level  2:  (1).  (2),  (3).  etc. 

Level  3:  (i).  (ii).  (iii).  etc. 

Lavel  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  For  all  airplane  models,  balance  the 
elevetor/rudder  (ruddervator)  control 
surf«ces  in  accordance  with  Section  3  of 
Beech  Shop  Manual  35-590096B:  and  verify 
that  the  ruddervators  are  within  the 
manufacturers  specified  limits  as  sp>ecified  in 
the  applicable  shop  or  maintenance  manual. 

(1)  If  any  ruddervator  is  found  outside  of 
the  specified  limits,  prior  to  further  flight, 
obtain  manufacturer's  modification 
instructions  by  contacting  the  Wichita 
Aircraft  Certification  Office  (ACO)  at  the 
address  specified  in  paragraph  (k)  ofthis  AD, 
and  modify  the  ruddervator  in  accordance 
with  these  instructions. 

(2)  Rejjeat  these  requirements  any  time  the 
ruddervator  is  repaired  or  painted. 

(b)  For  all  airplane  models,  visually  inspect 
the  fuselage  bulkheads  at  Fuselage  Station 
(FSJ  256.9  and  FS  272  for  damage  (cracks, 
distortion,  loose  rivets,  etc.).  Visually  inspect 
the  fuselage  skin  around  the  bulkhead  for 
damage  (wrrinkles  or  cracks).  Prior  to  further 
flight,  repair  or  replace  any  damaged  parts. 
Repeat  this  inspection  at  each  100-hour  TIS 
interval  thereafter. 

(c)  For  all  Model  Super  V  airplanes,  check 
the  static  balance  of  the  ruddervator  in 
accordance  with  Beech  Shop  Manual  35- 
590096A,  Section  3,  pages  12A,  12B,  and  13. 
Repeat  this  check  anytime  the  ruddervator  is 
removed  or  repainted.  Prior  to  farther  flight, 
make  applicable  corrections  if  any  of  the 
following  is  not  achieved: 

(1)  With  the  root  weight  removed  and  a  tip 
weight  attached,  static  balance  of  19.80  (plus 
or  minus  1.00)  inch-pounds  tail  heavy;  and 

(2)  With  the  root  weight  added  to  the 
condition  Sfjecified  in  pmragraph  (c)(1)  of  this 
AD,  static  telance  of  7.00  (plus  or  minus 
1.00)  inch-jxjunds  tail  heavy. 

(d)  For  Models  35,  35R.  A35,  B35,  C35. 
D35.  E35,  F35.  and  G35  airplanes, 
accomplish  the  follovring: 

(I)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 


words  "Never  exceed  speed,  Vne,  144  MPH 
(125  knots)  L\S;  Maximum  structural 
cruising  speed,  Vno,  135  MPH  (117  knots] 
IAS;  Maneuvering  speed,  VA,  127  MPH  (110 
knots)  IAS."  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot's  clear 
view. 

(2)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  Vi«- 
inch  by  Vie-inch  as  follows: 

(i)  Red  line  at  144  MPH  (125  knots); 

(ii)  Yellow  line  at  135  MPH  (117  knoU); 
and 

(iii)  A  white  slippage  mark  between  the 
airspeed  indicator  glass  and  case  to  visually 
verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  in  the  Pilot's 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(e)  For  Models  H35,  J35,  K35,  M35,  N35, 
P35,  S35,  V35,  V35A,  and  V35B,  accomplish 
the  following: 

(1)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 
words  "Never  exceed  speed,  Vne,  197  MPH 
(171  knots)  IAS:  Maximum  structural 
cruising  speed,  Vno,  177  MPH  (154  knots) 
IAS;  Maneuvering  speed,  VA.  132  MPH  (115 
knots)  IAS."  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot's  clear 
view. 

(2)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  Vio- 
inch  by  Vie-inch  as  follows: 

(i)  Red  line  at  197  MPH  (171  knots): 
(ii)  Yellow  line  at  177  MPH  (154  knots); 

and 

(iii)  A  white  slippage  mark  between  the 

airsp>eed  indicator  glass  and  case  to  visually 

verify  glass  has  not  rotated. 

(3)  Place  a  copy  of  this  AD  in  the  Pilot's 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(f)  For  all  applicable  model  airplanes, 
fabricate  a  placard  (utilizing  letters  of  at  least 
.10-inch  minimum  height)  with  the  words 
"Normal  Category  Operation  Only"  and 
install  this  placard  on  the  instrument  panel 
within  the  pilot's  clear  view  over  the  existing 
"Utility  Category"  placard. 

(g)  For  Models  C35.  D35,  E35,  F35.  C35. 
H35,  J35,  K35,  M35,  N35,  S35,  V35,  V35A, 
and  V35B  airplanes,  accomplish  the 
following: 

(1)  Visually  inspect  the  empennage,  aft 
fuselage,  and  ruddervator  control  system  for 
damage  in  accordance  with  the  applicable 
Beech  kits  specified  in  Beech  Service 
Bulletin  (SB)  Na  2188.  Prior  to  further  flight, 
accomplish  the  following  in  accordance  with 
these  instructions: 

(i)  Replace  or  repair  any  damaged  parts: 
and 

(ii)  Set  the  elevator  controls,  rudder  and 
tab  system  controls,  cable  tensions,  and 
rigging. 

(2)  Remove  all  external  stabilizer 
reinforcements  installed  during 
incorporation  of  either  Supplemental  Type 
Certificate  (STC)  SA845GL.  STC  SAS46GL. 
STC  SA1650CE.  STC  SA2286N5^  or  STC 
SA22e7NM.  Seal  or  fill  any  residual  holes 
with  appropriate  size  rivets. 
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(i)  The  internal  stub  spar  incorporated 
through  SA1649CE  and  SA1650CE  may  be 
retained. 

(ii)  The  external  angles  incorporated 
through  STC  SA1649CE  may  also  be  retained 
by  properly  trimming  the  leading  edge 
section  to  pennit  installing  the  stabilizer 
reinforcement  referenced  in  paragraph  [g)(3) 
of  this  AD. 

(3)  Install  stabilizer  reinforcements  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3,  35-4016-5,  35- 
4016-7,  or  39-^016-9,  as  applicable  and 
specified  in  Beech  SB  No.  2188.  Set  the 
elevator  nose  down  trim  in  accordance  with 
the  instructions  to  either  Beech  Kit  No.  35- 
4016-3,  35-4016-5,  35-t016-7,  or  35-1016- 
9,  as  applicable  and  specified  in  Beech  SB 
No.  2188,  and  replace  rudder.-ator  tab  control 
cables  with  larger  diameter  cables  in 
accordance  with  the  service  information. 

(h)  Ensure  correct  accuracy  of  the  airplane 
bflsic  empty  weight  and  balance  information 
by  accomplishing  one  of  the  three  methods 
presented  in  Figures  1,  2a  through  2c.  and  3 
of  this  AD.  Prior  to  further  flight,  correct  any 
c;i.:crepancies  in  accordance  with  the 
r,,,ip]icable  maintenance  man-jal. 

Figure  1 — Weight  and  Balance  Information 
Accuracy  Method  No.  1 

A.  Review  existing  weight  and  balance 
ciorurrientation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

B.  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balance  documentation:  and 

C.  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (eg.,  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2. 

Figure  2 — Weight  and  Balance  Information 
Accuracy  Method  No.  2 

A.  Assemble  the  following  equipment: 

1.  One  certified  platform  scale  having  a 
range  of  750  to  1,000  pounds  that  is  capable 
of  supporting  the  nose  wheel  without 
contacting  the  rest  of  the  airplane; 

2.  One  scale  ramp  of  sufficient  incline  to 
allow  rolling  the  wheel  onto  the  scale;  and 

3.  One  gear  strut  inflation  system  capable 
of  inflating  the  gear  struts  to  full  extension. 

B.  Procedure 

1.  Prepare  the  airplane  for  weighing  in 
accordance  with  the  Weighing  Instructions  in 
the  Weight  and  Balance  Section  of  the  Pilot's 
Operating  Handbook/ Airplane  Flight  Manual 
(POH/AFM). 

2.  Ensure  that  the  scale  and  airplane  are  on 
a  level  hangar  floor  and  the  airplane  is 
shielded  from  any  wind. 

3.  Inflate  the  main  landing  gear  struts  to 
the  maximum  extension  and  completely 
deflate  the  nose  strut.  Inflate  the  tires  to 
correct  tire  pressure  as  listed  in  the 
applicable  maintenance  or  shop  manuaL 

Note:  Extreme  caution  should  be  used 
when  deflating  the  nose  strut  because  the 
airplane  could  drop  suddenly. 


4.  Adjust  the  height  of  the  scale  platform 
to  12  inches  above  the  hangar  floor. 

5.  Position  the  nose  wheel  onto  the  scale 
and  ensure  that  the  remainder  of  the  airplane 
does  not  contact  the  scale.  Verify  the  proper 
wheel  weight.  Set  the  parking  brake  and 
chock  the  main  wheels. 

6.  Record  the  net  weight  registered  on  the 
scale. 

7.  Remove  die  nose  wheel  from  the  scale. 

8.  Adjust  the  gear  struts  to  the  proper 
extension  lengths  in  accordance  with  the 
applicable  maintenance  or  shop  manual. 

9.  Subtract  the  following  unusable  (less 
undrainable)  fuel  from  the  current  airplane 
Basic  Empty  Weight,  CG,  and  Moment: 


Category 

Weight 
(tbs) 
(in.) 

Arm 
(in-lbs) 

Mo- 
ment 

All  Airplanes  

Airplanes  with 
1 0-gallons 
wing  auxiliary 
tanks  

Airplanes  with 
20  gallon  aux- 
iliary fuselage 
tanks 

34.5 
5 
3 

79.1 

94 

133 

2.730 
470 
399 

10.  Multiply  the  net  weight  obtained  in 
pa-agraph  6.  by  83.25  to  obtam  moment. 

11.  D-.vide  the  weight  obtained  in 
parpfsraph  9.  into  the  moment  obtained  in 
paragraph  10.  to  determine  a  value  for  X. 

12.  Caknilate  a  value  of  CG  from: 
CG=92.5-1.01X. 

13.  Subt-J^act  the  CG  obtained  in  paragraph 
12.  from  the  CG  obtained  in  paragraph  9. 

D.  Results 

1.  If  the  results  of  paragraph  C.  13  . 
indicate  that  the  difference  in  CG  is  equal  to 
or  less  than  .5  inches,  then  continue  to  u-ie 
the  basic  empty  airplane  weight  and  CG  data 
listed  in  the  existing  airplane  records  as  the 
basis  for  computing  the  weight  and  CG  for 
the  loaded  airplane  while  using  the  criteria 
specified  in  the  POH/AFM,  Weight  and 
Balance  Section. 

2.  If  the  results  of  paragraph  C.  13.  indicate 
that  the  difference  in  CG  is  mo.-e  than  .5 
inches,  then  determine  the  bas'c  weight  and 
CG  of  the  airplane  using  Method  No.  3. 

Elxample  of  Above — The  following  presents 
a  sample  calculation  of  the  information 
specified  in  Method  2: 

Basic  Empty  Weight=2,064.5  lbs. 

Arm=78.3  in. 

Moment=161,650  in.-lbs. 

Paragraph  C.  6:  Nose  Wheel  Weight — 341  lbs 

Paragraph  Q  9: 


Weight 
(lbs) 

Arm  (in) 

Moment  (trvlbs) 

2064.5 
-34.5 

78.3 
79.1 

161.650 
-2.730 

2030.0 

(•) 

158,920 

*  Arm={18920)=78.29  (2030.) 

Paragraph  Qia:  Moment=(341  lbs)  x  (83.25 

in)=28.388  in-lbs. 

Paragraph  dl.:  x=(23.388  in-lbs)=13.98  in. 

(2030.0  lbs) 


Paragraph  Cl2.:  CG=92.50 

in.  -  (1.01)  X  (13.98)=78.38  in. 
Paragraph  C.13.: 

Difference=(78.29)  -  (78.38)=  -  .09  in. 
Airplane  is  within  plus/minus  0.5 
tolerance,  therefore  paragraph  D.I.,  applies. 

Figure  3— Weight  and  Balance  Information 
Accuracy  Method  No.  3 

Determine  the  basic  empty  weight  and  CG 
of  the  empty  airplane  using  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM.  Record  the  results 
in  the  airplane  records,  and  use  these  new 
values  as  the  basis  for  computing  the  weight 
and  CG  information  as  specified  in  the  POH/ 
AFM.  Weight  and  Balances  Section. 

(i)  Upon  completion  of  the  requirements  of 
paragraph  (h)  of  this  AD.  remove  the  placards 
required  by  paragraphs  (d).  (e),  a.nd  (f)  of  this 
AD  (including  all  sub-paragraphs),  as 
applicable,  and  observe  the  original  limits. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  iocatior,  where 
the  requirements  of  this  .^D  can  t>e 
accomplished. 

(k)  An  alternative  method  of  coTnpli„ncp  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safi  ty  may  be 
approved  by  the  Manager,  Wichita  ACO. 
F.\A.  1801  Airport  Road.  Room  100.  Wicnita. 
Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspet  tor,  who  may  add 
comments  and  send  it  to  the  Manag.?r, 
Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  ,^D.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(1)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Corporation,  P  O.  Box  85,  Wichita,  Kansas 
67201-0085.  This  information  may  also  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1 558. 
601  E.  12th  SL-eet.  Kansas  City.  Missouri. 

(m)  This  amendment  supersedes  AD  57- 
ia-01.  Amendment  39-1759,  and  AD  87-20- 
02  Rl,  Amendment  39-5944. 

Issued  in  Kansas  City.  Missouri,  on  Marx.h 
31.  1994. 

John  R.  Colomy, 

Acting  Managpr.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  94-8172  Filed  4-5-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-4] 

Proposed  Modification  of  Class  E 
Airspace;  Freeport,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E  airspace  near 
Freeport,  IL,  to  accommodate  a  new 
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Nondirectional  Beacon  (NDB)  Runway 
06  Standard  Instrument  Approach 
Procedure  (SLAP)  and  a  new  Localizer 
(LOG)  Runway  24  SIAP  to  Albertus 
Airport,  Freeport,  IL.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  May  12,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Ghief  Counsel,  AGL-7.  Rules 
Docket  No.  94-AGL-4,  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  94- 


AGL— 4."  The  postcard  v«ll  bfi  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry- 
Center.  APA-220.  800  Independence 
Avenue  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM"s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E  airspace  near 
Freeport,  IL.  to  accommodate  a  new 
NDB  Runway  06  SIAP  and  a  new  LOG 
Runway  24  SIAP  to  Albertus  Airport, 
Freeport.  IL.  This  modification  would 
increase  the  Class  E  airspace  area  radius 
from  6.4  miles  to  6.5  miles.  Controlled 
airspace  extending  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005.  of  FAA 
Order  7400. 9A  dated  June  17.  1993.  and 
effective  September  16. 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 


this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and 

(3)  Does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IL  E5  Freeport.  IL  (Revised] 

Freeport,  Albertus  Airport,  IL 

(lat.  42°14'48"N.,  long,  89°34'55'W.) 
That  airspace  extending  upward  from  700 

feel  above  the  surface  within  a  6.5-mile 

radius  of  Albertus  Airport. 

*         *         •         *         * 

Issued  in  Des  Plaines,  Illinois  on  February 
22,  1994. 

John  P.  Cuprisin, 

Manager.  Air  Traffic  Division. 

|FR  Doc.  94-8198  Filed  4-5-94;  8:45  am] 
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14CFRPart71 

(Airspace  Docket  No.  94-AGL-2] 

Proposed  Class  E  Airspace 
Establishment;  Savanna,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  near  Savanna, 
IL,  to  accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (V'OR/ 
DME-A)  instrimient  approach 
procedure  to  Tri-Township  Airport, 
Savp.nna,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
DATES:  Comments  must  be  received  on 
or  before  May  12,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  94-AGL-2,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  Ea-st  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Coimnents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commcnters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  com.ments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
'"Comments  to  Airspace  Docket  No.  94- 
AGL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  avdiiable  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maifing 
list  for  future  NTRM's  should  also 
request  a  copy  of  advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  near  Savaima, 
IL.  to  accommodate  a  new  VOR/DME- 
A  instrument  approach  procedure  to 
Tri-Township  Airport,  Savanna,  IL. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  F,AA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  n»gulator\'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rale, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CJ"R  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348!a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CHI.  1959- 
1963  Ccmp..  p  389;  49  US  C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  areas 

extending  upward  from  700  feet  or  mare 
above  the  surface  of  the  earth. 

•         •         •         •         * 

AGL  IL  E5  Savanna.  IL  (New) 
Savanna,  Tri-Township  Airport,  IL 
(lat.  42'02'48"N.,  long.  90°O6'34"W  ) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4  mile 
radius  of  the  Tri-Township  Airport. 

***** 

Issued  in  Des  Plaines.  Illinois  on  February- 
22.  1994. 
John  P.  Cuprisin, 
Manager.  Air  Traffic  Division. 
|FR  Doc.  94-8197  Filed  4-5-94,  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  764  and  942 

Receipt  of  a  Petition  to  Designate 
Lands  Unsuitable  for  Mining  and  To 
Prepare  a  Petition  Evaluation 
Document  and  Environmental  Impact 
Statement 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
combined  petition  evaluation 
document/environmental  impact 
statement,  and  notice  of  scoping 
meeting  and  scoping  comment  period 
for  the  petition. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  a  combined  petition 
evaluation  document/environmental 
impact  statement  (PED/EIS)  for  the 
decision  on  a  petition  to  designate 
certain  lands  within  the  Little  Yellow 
Creek  (Fern  Lake)  watershed  in 
Claiborne  County.  Tennessee,  as 
unsuitable  for  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  section  522  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
of  1977.  OSM  has  identified  four 
alternatives  that  the  combined  PED/EIS 
would  evaluate  as  described  in  the 
supplementary  information  of  this 
notice.  OSM  requests  that  other  agencies 
and  the  public  submit  written 
comments  or  statements  on  the  need  for 
an  EIS  on  the  petition  and  the  scope  of 
the  issues  which  should  be  analyzed  in 
the  combined  document. 
DATES:  Written  comments  must  be 
received  by  5  p.m.  (EDT).  May  18,  1994. 
Oral  comments  may  be  presented  at  the 
scoping  meeting  to  be  held  at  the 
Middlesboro  City  Hall  at  7  p.m.  (EDT) 
on  April  18,  1994. 

ADDRESSES:  Written  comments  must  be 
mailed  or  hand  delivered  to  the  Office 
of  Surface  Mining,  Branch  of  Technical 
Assistance,  Attn;  Willis  Gainer,  530  Gay 
Street.  SW.,  suite  500,  Kno.xville, 


Tennessee  37902.  Copies  of  the  petition 
ate  available  upon  request  from  the 
Office  of  Surface  Mining  at  the  given 
address.  The  public  record  on  the 
petition  is  available  for  review  during 
normal  working  hours  (8:30  a.m.  to  4:40 
p.m.)  at  the  OSM  office  listed.  Public 
/learing;  Middlesboro  City  Hall, 
Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willis  L.  Gainer,  at  the  OSM  office  listed 
[see  ADDRESSES]  (telephone:  615-545- 
4065). 

SUPPLEMENTARY  INFORMATION:  On 
February  14,  1994,  the  City  of 
Middlesborough,  Kentucky  and  the 
National  Parks  and  Conservation 
Association  petitioned  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  of  the  United  States 
Department  of  the  Interior,  to  designate 
an  area  located  in  the  Little  Yellow 
Greek  (Fern  Lake)  watershed  in 
Claiborne  County,  Tennessee,  as 
unsuitable  for  surface  coal  mining 
operations  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (Pub.  L.  95-87),  The  petition  was 
amended  on  February  22, 1994,  and 
deemed  administratively  complete  and 
accepted  for  processing  on  March  15, 
1994.  A  subsequent  amendment  with 
exhibits  was  received  on  March  16, 
1994.  The  petition  as  accepted  is  a  26 
page  document  with  100  pages  of 
exhibits  and  an  amendment.  An 
additional  18  pages  were  received  as 
part  of  a  second  amendment  after  the 
determination  of  completeness.  The 
Federal  Program  for  Tennessee,  as 
administered  by  OSM,  applies  to  all 
surface  coal  mining  operations  in 
Tennessee  including  the  processing  of 
lands  unsuitable  for  mining  petitions 
(49  FR  38874,  October  1.  1984). 

The  petition  area  occupies 
approximately  3,780  acres  of  the  Little 
Yellow  Creek  watershed  in  Claiborne 
County,  from  the  headwaters  to  the 
Tennessee  State  line  and  includes 
portions  of  Fern  Lake.  The  petition 
boundary  runs  essentially  from  the 
Tennessee  State  line  at  Kentucky  Comer 
on  Cumberland  Mountain  in  a 
southwest  direction  along  the  crest  of 
Cumberland  Mountain  to  a  point  at  the 
watershed  divide  between  Tackett  Creek 
and  Little  Yellow  Creek.  The  petition 
boundary  then  crosses  from  Cumberland 
Mountain  to  the  crest  of  Mingo 
Mountain  across  this  watershed  divide 
and  proceeds  in  a  northeasterly 
direction  until  it  intercepts  the 
Kentucky/Tennessee  State  line.  The 
boundary  follows  the  State  line  to  the 
east  back  to  Kentucky  Comer. 

The  major  allegations  of  the  petition 
can  be  summarized  as  follows: 


1.  Surface  coal  mining  operations  will 
affect  fragile  lands  in  which  the  surface  coal 
mining  operations  could  result  in  significant 
damage  to  important  scientific  or  aesthetic 
values  or  natural  systems. 

2.  Surface  coal  mining  operations  will 
affect  land  in  which  the  surface  coal  mining 
operations  could  result  in  a  substantial  loss 
or  reduction  in  the  long-range  availability  of 
water  supplies. 

3.  Surface  coal  mining  operations  would  be 
incompatible  with  local  land  use  plans  of  the 
Cumberland  Gap  National  Historical  Park. 

4.  Surface  coal  mining  operations  will 
affect  natural  hazard  lands  in  which  the 
surface  coal  mining  could  increase  flooding 
potential  in  an  already  flood-prone  area. 

OSM  has  identified  four  possible 
alternatives  that  the  combined  PED/EIS 
would  evaluate: 

Alternative  1 — Designate  the  entire  petition 
area  as  unsuitable  for  surface  coal  mining 
operations. 

Alternative  2 — Not  designate  any  of  the 
area  as  unsuitable  for  surface  coal  mining 
operations. 

Alternative  3 — Designate  parts  of  the 
petition  area  as  unsuitable  for  all  surface  coal 
mining  operations: 

A.  Designate  as  unsuitable  for  all  or  certain 
t>-pes  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  affect  fragile 
lands  and  result  in  significant  damage  to 
important  aesthetic  values  and  natural 
systems. 

B.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations. 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  result  in  a 
substantial  loss  or  a  reduction  of  long-range 
productivity  of  water  supply. 

C.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations. 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  be 
incompatible  with  existing  local  land  use 
plans  and  programs. 

D.  Designate  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  operations, 
including  the  designation  of  selected 
reserves,  those  parts  of  the  petition  area  in 
which  such  operations  would  affect  natural 
hazard  lands. 

Alternative  4 — Designate  the  entire  petition 
area  as  unsuitable  for  surface  coal  mining  but 
allow  underground  mining  with  or  without 
certain  restrictions. 

A  scoping  comment  period  is 
intended  to  raise  the  relevant  issues  to 
be  addressed  by  the  combined 
document.  OSM  seeks  public  comments 
in  relation  to  the  scope  of  issues  to  be 
addressed  by  the  impact  evaluation, 
including  impacts  and  alternatives  that 
should  be  addressed.  Written  comments 
should  be  specific  and  confined  to 
issues  pertinent  to  the  petition.  The 
public  comments  received  during  the 
scoping  period  will  assist  OSM  in 
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making  decisions  on  the  petition 
evaluation  and  in  preparing  the  PED/ 
EIS.  OSM  believes  that  the  proposed 
action  is  a  major  Federal  action  that  may 
significantly  affect  the  quality  of  the 
human  environment  and  may  require 
the  preparation  of  an  EIS.  OSM 
additionally  gives  notice  here  that 
should  information  or  analyses  show 
that  the  proposed  action  does  not 
require  an  EIS,  it  will  terminate  the 
environmental  impact  statement  process 
through  an  appropriate  notice  in  the 
Federal  Register,  prepare  an 
environmental  assessment,  and 
continue  processing  of  the  petition 
under  30  CFR  part  764  and  942. 

Dated:  March  30,  1194. 
Brent  Wahlquist, 

Assistant  Director,  llcclaniation  and 

Regulatory  Policv- 

[FR  Doc.  94-8158  Fiied  4-5-94;  8:4^ 
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BILLING  CODE  4310-05-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  91 

RIN  0790-AF64 

Revitalizing  Base  Closure 
Communities — Base  Closure 
Community  Assistance 

agency:  Depart.'iient  of  Defense.  DoD. 
ACTION:  Proposed  rule. 


SUMMARY:  The  proposed  rule  publishes 
for  comment  the  guidance  required  bv 
section  2908  of  the  National  Defense  ' 
Authorization  Act  for  Fiscal  Year  1994. 
Section  2908  of  the  Act  provides 
authority  for  the  Secretary  of  Defense  to 
transfer  real  property  or  facilities 
available  as  a  result  of  a  base  closure,  to 
persons  paying  the  cost  of 
environmental  restoration  activities  on 
the  property. 

DATES:  Comments  must  be  received  by 
July  5, 1994. 

ADDRESSES:  Comments  must  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic 
Security,  room  3D854.  The  Pentagon, 
Washington.  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Kleiman  or  Frank  Savat, 
telephone  (703)  614-5356. 
SUPPLEMENTARY  INFORMATION:  In  many 
cases  the  most  difficult  obstacle  to 
getting  property  into  productive  reuse 
after  a  base  closes  is  environmental 
restoration,  because  the  Department  of 
Defense  cannot  convey  title  to  property 
until  this  is  accomplished.  The  potential 
exists  that  persons  who  are  interested  in 


developing  the  property  could  clean  it 
more  quickly  and  efficiently  than  the 
government.  This  section  provides  a 
proposed  rule  which  in  its  final  form 
would  allow  the  Department  to  transfer 
a  property  for  the  cost  of  cleanup  to 
persons  vvho  agree  to  perform  the 
environmental  restoration.  If  the 
estimated  value  of  the  base  exceeds  the 
cost  of  cleanup,  the  buyer  shall  make  up 
the  difference.  The  Department  of 
Defense  and  the  Environmental 
Prorectiun  .Agency  will  continue  to 
consult  regarding  the  implementation  of 
Public  Law  103-160,  section  2908. 

List  of  Subjects  in  32  CFR  Part  91 

Community  development. 
Environmental  protection.  Government 
employees.  Homeless  Militarv 
personnel.  Surplus  Government 
property. 

Accordingly.  32  CFR  part  91  is 
proposed  to  be  amendf-d  to  read  as 
follows: 


PART  91— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  fuilows: 

Authority:  10  U.S.C.  2687  note. 

2.  Section  91.7  is  proposed  to  be 
amended  by  adding  a  row  paragraph  (j) 

to  r<\'d  as  follows: 

§91.7    Procedures. 

*         •         *         «         » 

(i)  Trinsfcr  of  real  property  or 
facilities  to  persons  paying  the  cost  of 
environmental  restoration  activities  on 
the  property. 

(IJ  In  many  cases  the  most  diffi.ult 
obstacle  to  getting  property  into 
productive  reuse  is  environmental 
restoration,  because  the  Department  of 
Defense  cannot  convey  title  to  property 
until  this  is  accomplished.  The  potential 
exists  that  persons  who  are  interested  in 
developing  the  property  could  clean  it 
more  quickly  and  efficiently  than  the 
government.  This  section  proposes 
instructions  to  implement  a  new 
authority  which  allows  the  Department 
of  Defense  to  transfer  a  property  for  the 
cost  of  cleanup  to  persons  who  agree  to 
perform  the  environmental  restoration. 
If  the  estimated  value  of  the  base 
exceeds  the  cost  of  cleanup,  the  buyer 
shall  make  up  the  difference. 

(2)  Section  2908  of  Title  XXIX  of 
Public  Law  103-160  authorizes  the 
Secretary  of  Defense,  at  any  time  before 
December  1,  1998.  to  enter  into 
agreements  to  transfer  by  deed,  real 
property  or  facilities  at  closing 
installations  to  a  person  who  agrees  to 
perform  all  required  environmental 
cleanup,  waste  management,  and 
environmental  compliance  activities. 


(3)  The  authority  may  be  exercised  in 
the  following  manner: 

(i)  An  agreement  to  transfer  may  be 
executed  with  any  person,  provided  that 
person  can  demonstrate  to  the 
satisfaction  of  the  Secretary  concerned 
the  ability  to  adequately  perform  all 
required  environmental  clean-up,  waste 
management  and  environmental 
compliance  activities. 

(ii)  The  property  and  facilities  subject 
to  the  agreement  must  be  located  in  an 
installation  closed  or  to  be  closed  under 
a  base  closure  law.  as  defined  in 
paragraph  (c)(1)  of  this  section  and  at 
the  time  the  agreement  is  executed  must 
be  available  exclusively  for  the  use.  or 
expression  of  an  interest  in  use,  of  a 
local  redevelopment  authority  under 
Public  Law  103-160.  section  2905.  The 
reuse  contemplated  in  the  agreement 
m.ust  be  consistent  with  the  applicable 
local  redevelopment  plan. 

(iii)  The  Agreement  may  be  in  any 
form  and  transfer  any  interest  allow-abie 
under  the  law  of  the  St.itf^  in  which  the 
property  or  facility  is  locr-ted  provided, 
however: 

(A)  The  Agreement  mav  not  serve  to 
transfer  title  by  deed  in  violation  of 
Section  120(h)  of  the  Comprehensive 
Environmental  Response  C^oinpensation 
and  Liability  Act  (CERCLA)  (42  U.S.C. 
9620(h)). 

(B)  The  Agreement  .'7-iist  i  ontain  a 
stipulation  that  all  env^.-numental 
restoration,  waste  management  and 
environmental  complianre  activities 
required  under  Federal  and  State  laws, 
administrative  decisions,  agreements 
(including  schedules  and  m.ilestor.es). 
and  regulatory  agency  concurrences, 
including  those  that  become  effective  at 
any  time  during  the  existence  of  the 
Agreement,  shall  be  met  iiy  the  person 
with  whom  the  Agreement  is  to  be 
executed.  The  environment,-.;!  restoration 
for  the  Agreement  must  mclude 
activities  associated  with  cleanup  of 
petroleum  and  its  derivatives. 

(C)  The  Agreement  shall  contain  any 
item  or  condition  that  the  Secretary  of 
the  Military  Department  concerned 
considers  appropriate  to  protect  the 
interests  of  the  United  States.  Such 
terms  or  conditions  may  include,  but  are 
not  limited  to.  providing  continued 
access  to  the  property  and  facilities  by 
the  U.S.  and  State  and  local  regulatory 
agencies;  limitations  upon  the  use  to 
which  the  property  may  be  put;  and, 
provisions  requiring  a  bond  or  other 
form  of  financial  assurance. 

(D)  The  Agreement  must  contain  a 
description  of  the  information  disclosed 
to  the  person  to  whom  the  property  or 
facilities  will  be  transferred  on  the 
environmental  restoration,  waste 
management  and  environmental 
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compliance  requirements  and  activities 
relevant  to  the  property  or  facilities. 
This  description  shall  include  any 
specific  information  required  by  the 
notice  requirements  of  Section  120(h)(1) 
of  CERCLA  (42  U.S.C.  9620(h)). 

(E)  The  Agreement  should  disclose  to 
the  person  to  whom  the  property  or 
facilities  will  be  transferred  that  the  U.S. 
will  not  indemnify,  hold  harmless  or 
defend  that  person  pursuant  to  Public 
Law  102-484,  section  330,  as  amended 
by  Public  Law  103-160,  section  1002. 

(F)  The  Agreement  may  provide  for  a 
transfer  to  occur  at  any  point  after  all 
remedial  action  necessary  to  protect 
human  health  and  the  environment  has 
been  constructed  and  installed  by  the 
person  and  the  remedy  has  been 
demonstrated  to  the  Military 
Department  concerned  and  EPA  to  be 
operating  properly  and  successfully. 

(iv)  The  consideration  for  the 
Agreement  must  equal  the  estimated  fair 
market  value  of  the  property  or  faciUties 
to  be  transferred,  as  determined  by  the 
Secretary  of  the  Military  Department 
concerned.  The  consideration  may  be  in 
the  form  of  the  expected  costs  of  all 
environmental  restoration,  waste 
management,  and  environmental 
compliance  activities  to  be  paid  by  the 
recipient  of  the  property  or  facilities.  If 
such  expected  costs  are  lower  than  the 
estimated  fair  market  value  of  the 
property  or  facilities,  the  Secretary 
concerned  shall  obtain  the  difference  in 
other  consideration  satisfactor}'  to  the 
Secretary  concerned. 

(v)  Before  executing  any  Agreement 
authorized  by  Public  Law  103-160, 
section  2908  the  Secretary'  concerned 
must: 

(A)  Disclose  to  the  person  to  whom 
the  property  or  facilities  shall  be 
transferred  any  information  under  the 
control  of  the  Secretar\'  regarding  the 
environmental  restoration,  waste 
management  and  envirorunental 
compliance  activities  that  relate  to  the 
property. 

(B)  Conduct  an  Environmental 
BaseUne  Survey  to  determine  whether 
there  are  impediments  to  the  ultimate 
transfer  of  the  property. 

(C)  Make  the  certification  to  Congress 
required  by  Public  Law  103-60,  section 
2908. 

(D)  Ensure  the  consultation  with  the 
affected  governor  and  local 
communities  required  by  a  base  closure 
law,  as  defined  in  paragraph  (e)(1)  of 
This  section,  has  been  conducted. 


Dated;  March  31, 1994. 
P.H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  94-8115  Filed  4-5-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[0032-1-6982;  FRL-4855-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  PP»4-10 
Implementation  Plan  for  Colorado 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  this  action,  the  EPA 
proposes  approval  of  the  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Colorado  for  the  purpose  of 
bringing  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  with  an 
aerod^Tiamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-IO). 
The  SIP  was  submitted  by  the  State  on 
May  27. 1993  to  satisfy  certain  federal 
Clean  Air  Act  requirements  for  an 
approvable  moderate  nonattainment 
area  PM-IO  SIP  for  Lamar,  Colorado. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  6,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Vicki  Stamper,  8ART- 
AP,  Environmental  Protection  Agency. 
Region  VTII.  999  18th  Street,  suite  500, 
Denver.  Colorado  80202-2466. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
Air  Programs  Branch.  Environmental 

Protection  Agency,  Region  VIII,  999 

18lh  Street,  suite  500,  Denver. 

Colorado  80202-2405. 
Air  Pollution  Control  Division.  Colorado 

Department  of  Health,  4300  Cherry 

Creek  Drive  South,  Denver.  Colorado 

80222-1530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper.  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Lamar.  Colorado  was  designated 
nonattainment  for  PM-IO  and  classified 
as  moderate  under  sections  107(d)(4)(B) 


and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.i  (See  56  FR 
56694,  November  6.  1991  and  40  CFR 
81.306.)  The  air  quality  planning 
requirements  few  moderate  PM-IO 
nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D  of  title  I  of 
the  Act.  The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PM-IO 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (AprillS. 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  Colorado  moderate  PM-IO  SIP  for 
the  Lamar  PM-IO  nonattainment  area, 
EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Thus,  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  this  proposal. 

Those  states  containing  initial 
moderate  PM-IO  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1 .  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  availat^e 
control  technology— RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  ma)or 
stationary  sources  of  PM-IO  also  apply 
to  major  stationary  sources  of  PM-IO 
precursors  except  where  the 


I  The  1990  Amendmenu  to  the  Qean  Air  Act 
inaxie  tigniflcaat  changes  to  the  Act.  See  Pub.  1.  No. 
101-549. 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act.  as  amemied  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  emended,  in  the  U.S. 
Code  at  42  U.S.C  7401.  e»  seq. 
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Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PM— 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationar}'  sources  of 
PM-10  by  June  30,  1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13510-13512,  13543-13544. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
approval  of  the  Lamar  plan  revision 
which  was  due  to  EPA  on  November  15, 
1991  and  submitted  by  the  State  on  Mav 
27.  1993.  EPA  believes  the  attainment  ' 
plan  for  Lamar  mee's  all  of  the 
applicable  requirements  of  the  ,^ct. 

Since  the  Lamar  PM-10  SIP  was  not 
submitted  by  November  15,  1991  as 
required  by  section  189(a)(2)(A)  of  the 
Act,  EPA  made  a  finding  pursuant  to 
section  179  of  the  Act  that  the  State 
failed  to  submit  the  SIP  and  notified  the 
Go%-emor  in  a  letter  dated  December  16, 
1991.  See  57  FR  19906  (Mav  8,  1992). 
After  the  Lamar  PM-10  SIPwas 
submitted  on  May  27,  1993,  EPA  found 
the  submittal  to  be  complete  pursuant  to 
section  110(k)(l)  of  the  Act  and  notified 
the  Governor  accordingly  in  a  letter 
dated  June  14,  1993.  This  completeness 
determination  corrected  the  State's 
deficiency  and,  therefore,  terminated 
the  18-month  sanctions  clock  under 
section  179  of  the  Act. 

A.  Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  obser\e 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.2  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  bv  a 


i  -Mso  Section  172(c)(7)  of  i.he  .•\ct  requires  that 
plan  provisions  for  nonattainmur.t  areas  meet  ihe 
applicable  pros  isions  of  sec:.un  100(a)(21. 


State  under  the* Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1992).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  6 
months  after  receipt  of  the  submission. 

After  providing  more  than  30  days  of 
prior  public  notice,  the  State  of 
Colorado  held  a  public  hearing  on  April 
15,  1993  to  entertain  public  comment  on 
the  implementation  plan  for  Lamar.  The 
plan  for  Lamar  was  subsequently 
adopted  by  the  State  and  submitted  by 
the  Governor  by  letter  dated  Mav  27, 
1993  as  a  proposed  revision  to  the  SIP. 
EPA  received  the  submittal  on  June  3, 
1993. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V.  The  submittal 
was  found  to  be  complete,  and  a  letter 
dated  June  14.  1993  was  forwarded  to 
the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  In  this  action.  EPA  proposes  to 
approve  the  State  of  Colorado's  PM-10 
SIP  submittal  for  Lamar  relative  to  those 
moderate  area  PM-10  SIP  requirements 
due  on  November  15,  1991  and  invites 
public  comment  on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventor\-  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  is  a  necessary  adjunct  to  an 
area's  attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  die  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

The  State  of  Colorado  submitted  a 
winter/spring  season  emissions 
inventory  for  the  base  year  of  1992.  A 
winter/spring  season  emissions 
inventory  was  calculated  because  the 
highest  PM-  10  concentrations  generally 
occur  in  the  winter/spring  season  in 


Lamar.  The  base  year  inventory 
identified  area  sources  as  the  primary 
cause  of  high  PM-10  concentrations, 
which  contributed  99  percent  of  the 
total  emissions,  with  wind  erosion  from 
agriculture  lands  contributing  49 
percent,  re-entrained  road  dust  from 
paved  and  unpaved  roads  contributing 
24  percent,  cattle  feedlots  contributing 
15  percent,  residential  wood  burning 
contributing  8  percent,  and  point 
sources  contributing  1  percent.  The 
remaining  3  percent  of  PM-10 
emissions  was  due  to  emissions  from 
tailpipes,  agricultural  tilling,  and 
storage  piles.  The  emission  inventorv 
demonstrates  that  wind  erosion  from 
agricultural  land  is  the  principal 
contributor  to  PM-10  emissions  in  the 
Lamar  nonattainment  area.  However, 
the  State  and  EPA  believe  that  during 
the  conditions  when  the  PM-10 
exceedances  have  been  known  to  occur 
(high  wind  days  preceded  by  warm,  dry 
weather).  PM-10  from  wind  erosion 
may  be  coming  into  the  area  from  land 
much  farther  away  than  the  area 
modeled  by  the  State  in  developing  the 
Lamar  PM-10  emissions  inventory. 
Thus,  on  the  high  wind  days, 
agricultural  emissions  not  in  the 
immediate  area  surrounding  Lamar  may 
represent  a  much  greater  contribution  to 
total  PM-10  emissions  in  the  area. 
However,  emissions  from  such  sources 
not  in  the  immediate  a.'-ea  surrounding 
Lamar  were  difficult  to  estimate. 

The  EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainmi'nt 
demonstration  for  this  area  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(K)  of  the  Act. 3 
For  further  details  see  the  Technical 
Support  Document  (TSD). 

3.  RACM  (Including  R.^CT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  IL^CM 
(including  R^CT)  are  implemented  no 
later  than  December  10.  1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA's 
interpretation  of  the  RACM  (including 
RACY]  requirement  (see  57  FR  13539- 
13545  and  13560-13561).  In  Lamar, 
wind  erosion  from  agricultural  farmland 
in  the  area  was  identified  as  the 


'The  EPA  issued  guidance  on  PM-IO  emissions 
inventories  prior  to  the  enact.-nent  of  the  Clean  Air 
Act  .V-nendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  pro\  ided 
in  this  document  appears  to  be  consistent  with  the 
revised  Art. 
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principal  contributor  to  the  PM-10 
nonattainment  problem,  and  these 
emissions  will  be  controlled  through 
reliance  on  the  soil  conservation 
measures  of  the  Food  Security  Act 
(FSA).  See  e.g..  16  U.S.C.  3801,  3811- 
3813. 

The  FSA,  which  was  enacted  in  1985, 
applies  to  any  farmer  participating  in  a 
federal  farm  subsidies  program.  One  of 
the  main  provisions  of  the  FSA  requires 
farmers  who  cultivate  highly  erodible 
land  (which  includes  the  majority  of  the 
farmland  surrounding  Lamar)  to 
develop  and  implement  soil 
conservation  plans.  The  conservation 
plan  is  to  document  the  decisions  of  an 
affected  fanner  with  respect  to  location, 
land  use,  tillage  systems,  and 
conservation  treatment  measures  and 
schedules.  The  plan  is  to  be  based  on 
the  local  Soil  Conservation  Service 
technical  gmde,  and  it  is  to  be  approved 
by  the  local  soil  conservation  district. 
See  16  U.S.C  3812(a)(2).  The  law 
provides  that  if  such  a  conservation 
plan  is  actively  appUed  by  January  1, 
1990  or  2  years  after  the  Soil 
Conservation  Service  has  completed  a 
soil  survey  for  the  farm,  whichever  is 
later,  affected  farmers  shall  have  until 
January  1, 1995  to  comply  with  the  plan 
without  being  subject  to  ineligibihty  for 
certain  program  loans,  payments,  and 
benefits. 

In  the  area  surrounding  Lamar, 
approximately  75-80  percent  of  the 
agricultural  lands  are  subject  to  the  soil 
conservation  requirements.  According 
to  the  Southeast  Regional  Soil 
Conservation  Service  (SCS)  office,  all  of 
the  farmers  subject  to  the  FSA  in  the 
Lamar  area  have  de\'eloped 
conservation  plans,  and  most  of  the 
farmers  in  the  Lamar  area  have  already 
begun  at  least  partial  implementation  of 
these  plans.*  The  local  SCS  office  has 
estimated  that  the  implementation  of 
these  plans  will  result  in  a  70  percent 
reduction  in  wind  erosion  emissions 
from  the  non-irrigated  farmland 
surrounding  Lamar  (which  represents 
85  percent  of  the  farmland  subject  to  the 
FSA  in  the  Lamar  area). 

While  the  State  is  relying  on  these 
provisions  to  reduce  the  PM-10 
emissions  from  wind  erosion  in  the 
Lamar  area,  the  State  did  not  adopt 
these  measures  into  the  SIP  or  take 
credit  for  these  control  measures.  Since 
these  measures  are  federally  mandated 
and  will  be  implemented  by  the  U.S. 
Department  of  Agriculture,  it  is  not 
necessary  for  the  State  to  adopt  these 


measures  into  the  SIP.  No  credit  was 
taken  for  these  measures  because  of  the 
difficulty  in  estimating  the  effectiveness 
of  these  measures  and,  moreover, 
because  no  credit  was  needed  to 
demonstrate  attainment  or  maintenance 
of  the  PM-10  NAAQS  in  Lamar  (see 
section  II  A.4.  of  this  dociunent). 
Nevertheless,  EPA  does  believe  that  the 
proTisions  of  the  FSA  will  have  a 
significant  impact  on  the  emissions 
from  wind  erosion  from  agricultural 
land  in  the  Lamar  area. 

RACT  does  not  require  controls  on 
stationary  sources  in  the  Lamar 
nonattaiiunent  area  because  the  point 
source  emissions  in  the  Lamar  area  are 
de  minimis,  and  control  of  such  sources 
would  not  expedite  attainment  and 
maintenance  of  the  PM-10  NAAQS.  See 
57  FR 13540, 13543. 

Tliere  are  also  Statewide  control 
measures  that  apply  in  the  Lamar  area. 
Colorado  Regulation  No.  4  requires  new 
wood  stoves  to  meet  the  emission 
requirements  of  EPA's  Standards  of 
Performance  for  New  Residential  Wood 
Heaters  in  40  CFR  60.532(b).  Colorado 
Regulation  No.  3  regulates  the 
construction  and  modification  of  new 
stationary  sources  of  PM— lO.s  These 
measures  will  help  to  reduce  emissions 
from  new  stationary  source  growth  and 
residential  wood  combustion. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  the 
associated  control  measures,  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not  adopted,  can 
be  found  In  the  TSD.  EPA  has  reviewed 
the  State's  explanation  and  associated 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The  Lamar 
PM-10  SIP  demonstrates  that  the  area 
will  attain  the  PM-10  NAAQS  by 
December  31,  1994.  By  this  notice.  EPA 
is  proposing  to  approve  Colorado's  SIP 
submittal  for  Lamar  as  meeting  the 
R.\CM  (including  RACT)  requirement. 
However.  EPA  is  not  proposing  action 
on  Regulations  No.  3  and  4  because  EPA 
has  previously  approved  these 
regulations  in  separate  actions  (see  the 
TSD  for  further  information). 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 


« Per  December  4.  1992  telephone  coversation 
between  Vicki  Stamper.  VS.  EPA  Region  vm.  and 
Lorenz  Sutberlami  Southeast  Colorado  Regional 
SC5  office. 


*The  Slate  is  required  by  the  amended  Clean  Ai.' 
.\c\  to  adopt  a  revised  new  source  review  permit 
program  for  the  construction  and  operation  of  new 
and  rrvodified  stationary  sources.  See  Section 
189(a)(1)(A).  This  SIP  revision,  which  \*-as 
submitted  by  the  State  on  January  15,  1993.  was  due 
independent  of  the  November  15.  1991  moderate 
PM-10  nonattainment  area  SIP  requirements 
addressed  in  this  action  and  will  be  addressed  in 
8  separate  notice.  See  section  189(a)(2)(A)  of  the 
A(  . 


demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994  is  imnracticable. 

EPA  regulations  provide  that  the 
adequacy  of  a  control  strategy  to  provide 
for  timely  attainment  must  be 
demonstrated  by  means  of  a 
proportional  model  or  dispersion  model 
or  other  procedure  which  is  shown  to  be 
adequate  and  appropriate  (see  40  CFR 
51.112(a)).  EPA  policy  specifies  that  the 
preferred  approach  for  estimating  the  air 
quality  impacts  of  emissions  of  PM-10 
is  to  use  receptor  modeling  in 
combination  with  dispersion  modeling. 
However,  on  July  5, 1990,  EPA  issued 
guidance  providing  that,  in  certain 
situations,  it  may  be  more  appropriate  to 
rely  on  a  receptor  model  demonstration 
alone  as  the  basis  for  the  attainment 
demonstration  (see  July  5, 1990  memo 
to  Regional  Air  Branch  Chiefs  from 
Robert  D.  Bauman.  Chief  of  SO2/ 
Particulate  Matter  Programs  Branch  and 
Joseph  Tikvart,  Chief  of  Source  Receptor 
Analysis  Branch).  Lamar  met  the  criteria 
discussed  in  the  July  5, 1990  memo  to 
justify  using  receptor  modeling  alone 
and  had  originally  planned  to  use  this 
approach  in  its  attainment 
demonstration.  However,  after  further 
review,  the  State  determined  that  the 
chemical  mass  balance  (CMB)  analysis 
(i.e..  analysis  of  source  contributions 
from  PM-10  monitoring  filters)  to  be 
used  in  the  receptor  model  was 
inadequate  and  decided  to  base  the 
attainment  and  maintenance 
demonstration  on  simple  emissions 
rollback  modeUng,  which  involves 
using  the  ratio  of  the  design  day 
ambient  concentration  of  101  pg/ra^  to 
the  design  day  emissions  and  projecting 
future  concentrations. 

Because  the  Lamar  attainment  and 
maintenance  demonstrations  did  not 
follow  EPA  general  guidance,  the  State 
included  a  commitment  in  the  Lamar 
PM-10  SIP  to  conduct  revised  CMB 
analyses  on  all  filters  greater  than  100 
Hg/m3  and  to  use  this  information  to 
assess  the  adequacy  of  the  SIP.  On 
September  20, 1993,  the  State  submitted 
the  revised  CMB  analysis  but  did  not 
utilize  the  results  in  calculating  a 
revised  attainment  and  maintenance 
demonstration.  The  State  determined 
that  the  receptor  modeling  performed 
for  Lamar  did  not  provide  the 
conclusive  source  contribution 
information  that  would  be  necessary  in 
order  to  adequately  revise  the  Lamar 
PM-10  attainment  and  maintenance 
demonstrations.  EPA  has  reviewed  the 
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State's  analysis  and  concurs  with  the 
State's  justification  for  using  emissions 
rollback  modeling  in  its  attainment 
demonstration.  In  addition,  because  the 
emissions  rollback  modeling 
demonstration  accounted  for  growth  in 
source  categories  that  were  not  even 
identified  in  the  CMB  analysis,  EPA 
believes  that  the  use  of  emissions 
rollback  modeling  provides  for  a  more 
conservative  prediction  of  future 
concentrations.  Thus,  EPA  believes  that 
the  State's  attainment  demonstration 
adequately  demonstrates  that  the  Lamar 
PM-10  nonattainment  area  will  remain 
in  attainment  and  maintain  the  24-hour 
PM-10  NAAQS.  (See  the  TSD  for 
further  information.) 

The  24-hour  PM-10  NAAQS  is  150 
Hg/ms,  and  the  standard  is  attained 
when  the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  jig/ms  is  equal 
to  or  less  than  one  (see  40  CFR  50.6). 
The  annual  PM-10  NAAQS  is  50  jig/m ». 
and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
Hg/m3  (id.).  The  demonstration 
predicted  that  the  24-hour  design 
concentration  in  the  attainment  year  of 
1994  will  be  115  ^ig/ms,  thus 
demonstrating  attainment  of  the  24-hour 
PM-10  NAAQS.  The  demonstration  also 
showed  that  the  PM-10  NAAQS  will  be 
maintained  in  future  years  by  predicting 
a  24-hour  design  concentration  in  1997 
of  116  jig/m3. 

Since  no  violations  of  the  annual  PM- 
10  NAAQS  have  been  monitored  in  the 
Lamar  area  and  since  the  attainment 
demonstration  in  the  Lamar  PM-10  SIP 
clearly  shows  attainment  and 
maintenance  of  the  24-hour  PM-10 
NAAQS,  it  is  reasonable  and  adequate 
to  assume  that  protection  of  the  24-hour 
standard  will  be  sufficient  to  protect  the 
annual  standard  as  well.  For  a  more 
detailed  description  of  the  attainment 
demonstration,  see  the  TSD 
accompanj-ing  this  document. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationarv*  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors,  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act). 

The  analysis  of  the  air  quality  and 
emissions  data  for  the  Lamar 
nonattainment  area  indicates  that  the 
PM-10  exceedances  in  the  Lamar  area 
are  generally  attributable  to  particulate 
matter  emissions  from  area  sources, 
mainly  windblown  emissions  from 
agricultural  lands,  re-entrained  road 


dust,  cattle  feed  lots,  and  residential 
wood  combustion.  In  addition,  the 
emissions  inventory  for  thi»  area  did  not 
reveal  any  major  stationary  sources  of 
PM-10  precursors.  Consequently.  EPA 
is  proposing  to  find  that  major 
stationary  sources  of  precursors  of  PM- 
10  do  not  contribute  significantly  to 
PM-10  levels  in  excess  of  the  NAAQS. 
If  finalized,  this  finding  would  exclude 
major  stationary  sources  of  PM-10 
precursors  from  the  applicabiht\'  of  PM- 
10  nonattainment  area  control 
requirements.  Further  discussion  of  the 
analyses  and  supporting  rationale  for 
EPA's  proposed  finding  are  contained  in 
the  TSD  accompanj-ing  this  document. 
Note  that  while  EPA  is  making  a  general 
finding  for  this  area,  this  finding  is 
based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
the  area.  The  EPA  intends  to  issue 
future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in. an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31,  1994  (see  section  189(c)  of 
the  Act).  RFP  is  defined  in  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  part  D 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

In  implementing  the  quajititative 
milestone  and  RFP  provisions  for  this 
initial  moderate  area.  EPA  has  reviewed 
the  attainment  demonstration  for  the 
area  to  determine  the  nature  of  any 
milestones  necessary  to  ensure  timely 
attainment  and  whether  annual 
incremental  reductions  should  be 
required  in  order  to  ensure  attainment 
of  the  PM-10  NAAQS  by  December  31. 
1994  (see  section  171(1)).  Because  the 
Lamar  area  can  demonstrate  expeditious 
attainment  of  the  PM-10  NAAQS 
without  taking  credit  for  the  reliance  on 
the  soil  conservation  plans,  no  further 
reductions  are  necessarj-.  Therefore, 
EPA  believes  the  Lamar  PM-10  SIP 
satisfies  the  quantitative  milestone  and 
RFP  requirement.  However,  there  will 
be  emissions  reductions  that  occur  as  a 
result  of  the  federally  mandated  soil 
conservation  plans,  which  will  help  to 


ensure  that  the  area  attains  and 
maintains  the  PM-10  NAAQS. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(6), 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceabiUty  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)). 

The  specific  control  measures 
contained  in  the  SIP  are  addressed 
above  under  section  3  entitled  "RACM 
(including  RACT)."  The  State,  while 
relying  on  the  soil  conservation 
measures  of  the  FSA.  has  not  adopted 
these  measures  into  the  SIP  or  taken  any 
credit  for  these  measures.  Since  these 
measures  are  federally  mandated  and 
will  be  implemented  by  the  U.S. 
Department  of  Agriculture,  they  are 
considered  to  be  federally  enforceable. 
Thus,  it  is  not  necessary  for  the  State  to 
adopt  these  measures  into  the  SIP. 

As  discussed  in  section  3  above,  there 
are  State-wide  regulations  that  will  also 
impact  the  emissions  of  PM-10  in  the 
Lamar  nonattainment  area.  These 
regulations  include  Colorado  Regulation 
No.  4,  which  requires  all  wood  stoves 
sold  after  July  1.  1991  to  meet  the 
emission  requirements  of  EPA's 
Standards  of  Performance  for  New 
Residential  Wood  Heaters  in  40  CFR 
60.532(b).  and  Colorado  Regulation  No. 
3,  which  requires  construction  permits 
for  new  or  modified  stationary  sources. 
EPA  previously  reviewed  Colorado 
Regulations  No.  3  and  4  at  the  time 
these  regulations  were  approved  by  EPA 
as  part  of  the  SIP,  and  it  was  determined 
that  these  regulations  met  the 
enforceability  criteria  of  the  September 
23,  1987  Potter  Memorandum  (see  the 
TSD  for  information  on  EPA  approvals 
of  these  regulations)." 

The  State  of  Colorado  has  a  program 
that  will  ensure  that  the  measures 
contained  in  the  SIP  are  adequately 
enforced.  The  Colorado  Air  Pollution 
Control  Division  (APCD)  has  the 
authority  to  implement  and  enforce  all 
emission  limitations  and  control 


"  Note  that  the  current  version  of  Colorado 
Regulation  No.  3  approved  by  EPA  does  not  meet 
all  of  the  applicable  requirements  of  the  amended 
Atl.  As  discussed  in  footnote  number  4.  the  State 
submitted  revisions  to  Regulation  No.  3  ir,  January 
of  1993  which  are  being  evaluated  by  EP.A  EP.A 
will  act  on  that  submittal  in  a  st-parate  nulii  e. 


16162  Federal  Register  /  Vol.  59,  No.  66  /  Wednesday.  April  6,  1994  /  Proposed  Rules 


measures  adopted  by  the  State, 
including  the  requirements  of  any 
emission  control  regulations,  the  SIP, 
and  any  permit.  The  APCD  has  the 
authority  to  impose  civil  penalties  of  up 
to  515,000  per  day  per  violation,  as  well 
as  criminal  penalties.  Thus,  EPA 
believes  the  State  has  adequate 
enforcement  capabilities  to  ensure 
compliance  with  the  Lamar  PM-10  SIP 
and  the  State-wide  regulations.  The  TSD 
contains  further  information  on  the 
State-wide  regulations,  enforceability 
requirements,  and  a  discussion  of  the 
personnel  and  funding  intended  to 
support  effective  implementation  of  the 
control  measures. 

8.  Contingency  Measures. 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attairunent  must 
include  contingency  measures.  See 
generally  57  FR  13510-13512  and 
13543-13544.  These  measures  were  to 
be  submitted  by  November  15, 1993  for 
the  initial  moderate  nonattainment 
areas.  Thus,  the  measures  were  due 
separate  from  the  requirements 
addressed  in  this  notice.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  The  Lamar  SIP 
submittal  addressed  in  this  notice  did 
not  include  any  contingency  measures. 
The  State  submitted  the  contingency 
measures  for  Lamar  as  a  revision  to  the 
SIP  on  December  9, 1993.  EPA  will  act 
on  the  December  1993  submittal  in  a 
separate  notice. 

III.  Implications  of  This  Action 

The  EPA  is  proposing  to  approve  the 
plan  revision  submitted  by  Colorado  for 
the  Lamar  nonattairunent  area  on  May 
27, 1993  to  satisfy  those  moderate  area 
PM-10  SIP  requirements  due  on 
November  15,  1991.  Among  other 
things,  the  State  of  Colorado  has 
adequately  demonstrated  that  the  Lamar 
moderate  PM-10  nonattainment  area 
will  attain  the  PM-10  NAAQS  by 
December  31,  1994. 

As  noted,  additional  submittals  for 
the  initial  moderate  PM-10 
nonattainment  areas  are  due  at  later 
dates.  The  EPA  will  determine  the 
adequacy  of  any  such  submittal  as 
appropriate. 

rV.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposal.  As  indicated 


at  the  outset  of  this  document,  EPA  will 
consider  any  comments  received  by 
May  6, 1994. 

V.  Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
aiid  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  U.S.  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary- 
waiver  until  such  time  as  it  rules  on 
EPA's  request.  This  request  continues  in 
affect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30,  1993. 

VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  Rexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  fiexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
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considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  March  18,  1994. 
William  P.  Yellowtail, 

Regional  Administrator. 

[FR  Doc.  94-8228  Filed  4-5-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1160 
RIN3154-AAOO 

Indemnities  Under  the  Arts  and 
Artifacts  Indemnity  Act 

AGENCY:  Federal  Council  on  the  Arts 

and  the  Humanities,  National 

Foundation  on  the  Arts  and  the 

Humanities. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  Advance  Notice  of 
Proposed  Rulemaking  advises  the  public 
that  the  Federal  Council  on  the  Arts  and 
the  Humanities  is  considering  an 
amendment  to  the  regulations 
implementing  the  Arts  and  Artifacts 
Indemnity  Act,  as  amended  (the  "Act"). 
The  proposed  amendment  would  permit 
the  indemnification  of  eligible  items 
from  the  United  States  while  on 
exhibition  in  this  country  in  connection 
with  an  exhibition  of  eligible  items  from 
outside  of  the  United  States.  The 
proposed  amendment  is  not  intended  to 
bring  about  a  major  shift  in  emphasis  of 
the  current  policy  or  practice  of  the 
indemnity  program.  Specifically, 
exhibitions  consisting  solely  of 
domestic  items  would  continue  to  be 
ineligible  for  indemnification. 

This  notice  invites  comments  that 
will  assist  the  Federal  Council  in  more 
fully  understanding  the  issues  involved 
in  such  a  change.  The  Federal  Council 
particularly  invites  comments  from 
groups,  individuals,  and  other 
governmental  agencies  involved  in  the 
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international  exhibition  process, 
including  museums,  private  insurers, 
and  professional  and  scholarly 
organizations.  The  revised  rules  will  be 
published  in  the  Federal  Register  and 
will  be  included  in  guideline  packages 
for  prospective  applicants  and  in 
Certificates  of  Indemnity.  The  Catalogue 
of  Federal  Domestic  Assistance  number 
for  the  Arts  and  Artifacts  Indemnity 
Program  is  45-201. 

DATES:  Comments  should  be  received  by 
May  16, 1994. 

ADDRESSES:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments  to  the  Federal  Council  on  the 
Arts  and  the  Humanities,  c/o  Alice  M. 
Whelihan,  Indemnity  Administrator, 
National  Endowment  for  the  Arts,  1 100 
Pennsylvania  Avenue,  NVV., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  M.  Whelihan,  (202)  682-5442. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Background 

In  1975,  the  United  States  Congress 
enacted  the  Arts  and  Artifacts 
Indemnity  Act  which  established  an 
indemnity  program  administered  by  the 
Federal  Council  on  the  Arts  and  the 
Humanities  (the  "Federal  Council").  20 
U.S.C.  section  273(c).  The  Federal 
Council  is  composed  of  the  heads  of 
nineteen  federal  agencies  and  was 
established  by  Congress,  among  other 
things,  to  coordinate  the  policies  and 
operations  of  the  National  Endowment 
for  the  Arts,  the  National  Endowment 
for  the  Humanities,  and  the  Institute  of 
Museum  Services,  including  the  joint 
support  of  activities.  20  U.S.C.  972(a). 

Under  the  indemnification  program, 
the  United  States  Government 
guarantees  to  pay  loss  or  damage  claims, 
subject  to  certain  limitations,  arising  out 
of  exhibitions  containing  items 
determined  by  the  Federal  Council  to  be 
of  educational,  cultural,  historical  or 
scientific  value  the  exhibition  of  which 
must  be  certified  by  the  Director  of  the 
United  States  Information  Agency  as 
being  in  the  national  interest.  In  order 
to  be  eligible  for  indemnification,  the 
objects  must  be  on  exhibition  in  the 
United  States,  or  if  outside  this  coimtry 
preferably  as  part  of  an  exchange  of 
exhibitions. 

B.  Regulatory  Background 

The  Federal  Council  is  the  agency 
charged  by  Congress  with  the 
responsibility  to  administer  the  Arts  and 
Artifacts  Indemnity  Act.  In  practice,  the 
Indemnity  Program  is  administered  for 
the  Federal  Council  by  the  Museum 


Program  of  the  National  Endowment  for 
the  Arts  under  the  "Indemnities  Under 
the  Arts  and  Artifacts  Indemnity  Act" 
regulations  (the  "Regulations"),  which 
are  set  forth  at  45  CFR  part  1160. 

These  Regulations  have  been 
promulgated,  and  amended  from  time  to 
time,  by  the  Federal  Council  pursuant  to 
the  express  and  implied  rulemaking 
authorities  granted  by  Congress  to  make 
and  amend  rules  needed  for  the 
effective  administration  of  the 
indemnity  program.  Among  other 
things.  Congress  expressly  granted  the 
Federal  Council  the  authorities  to 
estabhsh  the  terms  and  conditions  of 
indemnity  agreements;  to  set 
application  procedures;  end  to  establish 
claim  adjustment  procedures.  20  U.S.C. 
sections  971(a)(2),  973(a).  975(a). 

For  a  number  of  years,  the  Federal 
Council  has  considered  the  desirability 
of  amending  the  Regulations  to  permit 
the  indemnification  of  U.S.-owned  loans 
on  exhibition  in  the  United  States  in 
connection  with  certified  international 
exhibitions.  As  currently  drafted,  the 
Regulations  do  not  cover  domestic 
objects  on  loan  to  an  international 
exhibition  in  the  United  States.  The 
Regulations  provide,  in  pertinent  part: 

An  indemnity  agreement  made  under 
these  regulations  shall  cover: 

(1)  Eligible  items  from  outside  the  United 
Slates  while  on  exhibition  in  the  United 
States  or 

(2)  Eligible  items  from  the  United  States 
while  on  exhibition  outside  this  country, 
preferably  when  they  are  part  of  an  exchange 
of  exhibitions.  45  CFR  section  1160.1 

On  February-  25,  1993,  during  a 
lengthy  discussion  of  the  application  of 
the  National  Gallery  of  Art  for  the 
indemnification  of  the  exhibition  "Great 
French  Paintings  from  the  Barnes 
Foundation:  Impressionist,  Post- 
Impressionist  and  Early  Modem,"  the 
Federal  Council  extensively  considered 
the  question  of  whether  the  eligibility 
criteria  set  forth  in  the  Regulations  were 
more  narrowly  drawn  than  required 
under  the  Act.  On  a  preliminary  basis, 
the  Federal  Council  concluded  that  they 
were.  While  the  Council  approved  the 
indemnification  of  the  Barnes 
evhibition.  a  Certificate  of  Indemnity 
ultimately  did  not  issue  because  of  legal 
uncertainities  related  to  the  Council's 
action  under  its  current  Regulations.  To 
clarify  eligibility  issues  for  future 
actions,  the  Federal  Council  also  voted 
to  "move  with  dispatch  to  amend  its 
regulations." 

On  June  16,  1993,  the  Federal  Council 
reaffirmed  its  vote  of  February  25,  1993 
to  amend  the  Regulations  to  permit  the 
coverage  of  domestic  items  in 
connection  with  international 
exhibitions  in  the  United  States. 


Specifically,  the  Federal  Council 
approved  a  motion  to  promulgate 
regulations  revising  45  CFR  part  1160.1 
("Purpose  and  Scope")  by  adding  the 
following  language  immediately 
following  section  1160.1(a)(2): 

(3)  eligible  items  firom  the  United  States 
while  on  exhibition  in  the  United  States  if 
the  exhibition  includes  other  eligible  items 
from  outside  the  United  States. 

n.  Statement  of  Views  of  the  Federal 
Council 

Since  1975,  the  Federal  Council  has 
approved  indemnification  for  more  than 
500  exhibitions  which  have  been 
viewed  by  milUons  of  Americans  in 
towns,  cities  and  college  campuses 
across  the  nation.  Indemnification  has 
facilitated  both  major  international 
exhibitions  and  shows  of  more  limited 
scale.  More  than  175  American 
museums  have  participated  in  the 
program,  saving  the  organizers  of  the 
exhibitions  nearly  $70  million  in 
commercial  premiums.  To  date,  the 
costs  to  the  Federal  government  have 
been  limited  to  the  administrative  costs 
of  the  program  and  the  payment  of  two 
loss  or  damage  claims  totalling 
$104,700. 

The  Federal  Council  believes  thai  the 
proposed  amendment  to  the  Regulations 
will  significantly  enhance  its  ability  to 
provide  the  American  public  with  the 
benefits  of  a  high  quality  program  of 
international  exhibitions  while  not 
significantly  increasing  the  exposure  of 
the  Federal  government  to  pay  loss  or 
damage  claims  nor  significantly  adding 
to  the  administrative  burdens  or  costs  of 
the  program. 

Tne  Federal  Council  believes  that 
widening  the  eligibility  criteria  under 
the  Indemnity  Program  to  include 
coverage  of  U.S.-owned  objects  in 
exhibitions  that  also  include  foreign- 
owTied  loans  would  provide  an 
important  benefit  to  U.S.  cultural 
institutions  and  to  the  American  pubhc. 
Under  the  current  guidelines,  U.S.- 
owned  loans  may  be  indemnified  only 
when  exhibited  abroad.  The  Federal 
Council  believes  that  if  an  exhibition  of 
eligible  items  from  abroad  meets  the 
criteria  of  having  educational,  cultural, 
historical  or  scientific  value,  and  is 
certified  by  the  Director  of  tlie  United 
States  Information  Agency  as  being  in 
the  national  interest,  the  U.S.-owned 
loans  to  the  exhibition  also  should  be 
eligible  for  indemnification. 

The  Federal  Council  wishes  to  stress 
that  the  proposed  amendment  is  not 
intended  to  bring  about  a  major  shift  in 
the  emphasis  of  the  current  policy  or 
practice  of  the  indemnity  program. 
Under  the  proposed  amended 
regulations,  indemnity  coverage  would 
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continue  to  be  available  primarily  for 
the  exhibition  of  items  coming  from 
outside  the  United  States.  It  is 
anticipated  that  any  U.S.  loans  to  such 
international  exhibitions  would  be  a 
small  but  important  component  of  the 
exhibition.  Exhibitions  consisting  solely 
of  domestic  items  would  continue  to  be 
ineligible  for  indemnification.  The 
Director  of  the  United  States 
Information  Agency  would  continue  to 
certify  that  the  exhibition  of  items 
otherwise  determined  by  the  Council  to 
be  eligible-for  indemnification  is  in  the 
national  interest. 

The  Federal  Council  believes  that  the 
proposed  modification  would  not 
significantly  increase  the  exposure  of 
the  Federal  government  to  claims  for 
loss  or  damage  while  providing 
important  additional  relief  for  U.S. 
borrowing  institutions.  This  is  because 
coverage  during  international  transit, 
the  time  of  greatest  risk,  would  not  be 
required  for  loans  from  U.S.  lending 
institutions.  Nor  does  the  Federal 
Council  anticipate  a  significant  increase 
in  either  the  number  of  applications  to 
the  program  or  the  administrative 
burdens  associated  with  applying  or 
reviewing  indemnification  applications. 
Under  current  practice,  applicants 
already  are  required  to  include 
information  on  domestic  loans  in  their 
applications,  and  indemnity  panels 
consider  the  educational,  cultural, 
historical  or  scientific  value  of  both  the 
domestic  and  foreign  items  in 
determining  whether  to  indemnify  an 
exhibition. 

List  of  Subjects  in  45  CFR  Part  1160 

Indemnity  payments. 

For  the  Federal  Council  on  the  Arts  and  the 
Humanities. 
Michael  S.  Shapiro, 

Counsel  to  the  Federal  Ccuncil  on  the  Arts 
and  the  Humanities. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Federal  Council 
proposes  to  amend  45  CFR  part  1160  as 
follows: 

1.  The  authojity  citation  for  part  1160 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  971-977. 

PART  1160— INDEMNITIES  UNDER 
THE  ARTS  AND  ARTIFACTS 
INDEMNITY  ACT 

§1160.1    [Amended] 

2.  Section  1160.1,  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 1 60. 1    Pu  rpose  and  scope. 

(a)  This  part  sets  forth  the  exhibition 
indemnity  procedures  of  the  Federal 
Council  on  the  Arts  and  Humanities 


under  the  .^rts  and  Artifacts  Indemnity 
Act  (Pub.  L.  94-158)  as  required  by 
section  2(a)(2)  of  the  Act.  An  indemnity 
agreement  made  under  the  regulations 
in  this  part  shall  cover: 

(1)  Eligible  items  from  outside  the 
United  States  while  on  exhibition  in  the 
United  States; 

(2)  Eligible  items  from  the  United 
States  while  on  exhibition  outside  this 
country,  preferably  when  they  are  part 
of  an  exchange  of  exhibitions;  or 

(3)  Eligible  items  from  the  United 
States  while  on  exhibition  in  tlie  United 
States  if  the  exhibition  includes  other 
eligible  items  from  outside  the  United 
States. 
***** 

[FR  Doc,  94-8238  Filed  4-5-94;  8:45  am] 

BILLING  CODE  7S3fr-01-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 
[Ex  Parte  No.  444] 

El^tronic  Filing  of  Tariffs 

AGENCY:  Interstate  Commerce 
Commission  (ICC). 

ACTION:  Notice  of  proposal  to  establish 
a  negotiated  rulemaking  committee. 

summary:  The  ICC  is  proposing  to 
establish  a  committee  under  the 
Negotiated  Rulemaking  Act  to  develop 
rules  for  electronic  tariff  filing  (ETF). 
The  agency  is  inviting  applications  and 
nominations  for  the  committee.  The  ICC 
has  requested  approval  from  the  Office 
of  Management  and  Budget  (OMB)  to 
establish  the  committee.  Although  no 
difficulty  in  obtaining  approval  is 
anticipated,  no  committee  will  be 
established  until  approval  is  obtained. 
DATES:  Comments  are  due  on  May  6, 
1994. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  Ex  Parte  No. 
444  to:  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Cape  Control  Branch,  Washington,  DC 
2Cfi23. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Charles  E.  Langyher,  III  (202)  927-5160. 
TDD  for  hearing  impaired:  (202)  927- 
5721. 

SUPPLEMENTARY  INFORMATION:  After 
considering  the  comments  filed  in 
response  to  oui  last  notice  in  this 
proceeding,  we  have  decided  to  proceed 
with  the  planning  of  a  comprehensive 
ETF  system  (i.e.,  one  that  will  support 
EDI  and  automated  analyses).  We 
believe  that  determining  the  scope  and 


type  of  ETF  system  we  should  adopt  can 
best  be  achieved  by  initially  specifying 
a  comprehensive  system  in  the  context 
of  an  ongoing  effort  to  identify  the  needs 
that  an  ETF  system  should  serve  and  the 
technologies  (including  EDI,  tariff 
imaging,  and  others)  needed  to  meet 
them.  There  is  currently  no  common 
understanding  of  what  constitutes  ETF. 
As  ETF  design  progresses,  the  choices 
among  various  benefit  and  cost  packages 
will  become  clearer.  This  will  help 
carriers  and  shippers  to  determine  what 
type  of  ETF  system  to  support. 

We  agree  with  virtually  all  of  the 
commenters  supporting  ETF  that 
extensive  industry  participation  is 
needed  to  resolve  the  technical  and 
policy  issues  involved  in  ETF.  We 
believe  the  project  can  best  move 
forward  under  procedures  authorized  by 
the  Negotiated  Rulemaking  Act  of  1990.' 
The  "Reg-Neg"  Act  establishes  a 
framework  by  which  Rog-Neg 
committees  may  resolve  particular 
questions  that  would  otherwise  be 
resolved  under  traditional,  formal 
rulemaking  proceedings.  If  the 
committee  reaches  a  consensus  2  on  a 
proposed  rule,  it  prepares  a  report  to  the 
agency  containing  the  proposal.^  The 
agency  typically  then  publishes  the 
proposal  in  a  notice  of  proposed 
rulemaking. 

The  Reg-Neg  approach  seems  well- 
suited  to  the  development  of  ETF.  Many 
ETF  issues  will  be  highly  technical  and 
complex.  A  Negotiated  Rulemakmg 
Committee  will  allow  a  core  of  experts 
representing  the  affected  interests  to 
work  together  on  the  issues  on  a 
continuing  basis  until  consensus  is 
reached.  Moreover,  a  Reg-Neg 
Committee  will  be  flexible;  it  could,  for 
exa.mple,  choose  to  host  one  or  more 
industry  conferences  to  allow  different 
groups  to  present  proposals.  An  agency 
may  establish  a  negotiated  rulemaking 
committee  if  the  head  of  the  agency 
determines  that  the  use  of  the  procedure 
is  in  the  public  interest.  Reg-Neg  Act, 
section  583(a).  In  making  this 
determination,  the  agency  must 
consider  whether: 

(1)  There  is  a  need  for  the  rule; 

(2)  There  is  a  Umited  number  of 
identifiable  interests; 


1  Public  L.aw  101-461. 

2The  Reg-Neg  Act,  section  582(2),  deflnes 
"consensus"  as  "unanimous  concurrence  among 
the  interests  represented  on  a  negotiated 
rulemaking  committee  . . .  unless  such  committee 
(A)  agrees  to  define  such  term  to  mean  a  general  but 
not  unanimous  concurrence:  or  (B)  agrees  upon 
another  specified  definition." 

'A  committee  not  reaching  consensus  may  still 
prepare  a  report  outlining  the  areas  in  which 
consensus  was  reached.  Reports  may  also  contain 
any  other  material  which  the  committee  deems 
appropriate. 
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(3)  These  interests  can  be  adequately 
represented  by  persons  willing  to 
negotiate  in  good  faith  to  reach  a 
consensus; 

(4)  There  is  a  reasonable  likelihood 
that  the  committee  will  reach  consensus 
within  a  fixed  period  of  time; 

(5)  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking; 

(6)  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources 
to  the  process;  and 

(7)  The  agency  is  committed  to  use 
the  result  of  the  negotiation  in 
formulating  a  proposed  rule  if  at  all 
possible.  Id.  For  the  reasons  stated  in 
the  decision,  we  believe  these  criteria 
can  be  met  for  an  ETF  undertaking. 

ETF  Issues 

As  guidance  to  the  Reg-Neg 
Committee,  we  will  describe  our  current 
views  on  certain  ETF  issues  and  the 
characteristics  of  a  comprehensive 
system.  We  will  also  instruct  the 
committee,  however,  not  to  limit  its 
consideration  to  this  type  of  system. 
Rather,  the  Committee  to  identify  the 
needs  that  an  ETF  system  should  serve, 
should  review  whatever  alternative 
technologies  it  believes  may  be 
preferable,  and  reconmiend  appropriate 
rules  to  the  Commission. 

We  will  specifically  direct  the 
Committee's  attention  to  the  electronic 
tariff  imaging  system  currently  being 
developed  by  the  Commission.  The 
tariff  imaging  system  provides  for  the 
retention  of  tariff  page  images  on  optical 
disks,  rather  than  retaining  the  printed 
tariff  pages  themselves.  This  system  will 
provide  much-improved  security  for 
tariff  documents,  will  greatly  reduce  the 
space  required  to  store  them,  and  will 
offer  easier  access  to  tariff  information. 
The  imaging  system  can  be  enhanced  to 
provide  for  the  electronic  transmission 
of  tariff  pages  to  the  Commission,  which 
will  allow  ceirriers  to  file  their  tariffs 
"electronically"  and  avoid  the  time  and 
expense  of  processing  printed 
documents.  Therefore,  unless  EDI  and 
automated  analysis  capabilities  are 
required  for  tariff  data,  the  tariff  imaging 
system  (or  some  enhancement  thereofl 
might  offer  a  satisfactory  and  less 
expensive  solution. 

Our  views  on  specific  issues  are  as 
follows: 

Bifurcation  Into  Separate  Rail  and 
Motor  Carrier  Sub-Dockets 

We  intend  to  begin  with  a  unified 
proceeding,  but  to  authorize  the 
Committee  to  establish  separate  sub- 
groups (for  example,  for  rail  and  non- 


rail)  at  a  later  date  if  necessary.*  Some 
standardization  across  modes  (using 
American  National  Standards  Institute 
(ANSI)  standards,  for  example)  may  be 
necessary  to  ensure  that  one  EDI 
standard  can  accommodate  all  tariffs 
and  that  one  ICC  data  base  structure  can 
handle  all  tariffs.  Ultimately,  however, 
some  data  coding  standards  (commodity 
codes,  etc.)  may  differ  for  rail  and  motor 
carriers. 

Carrier  Sharing  of  the  Commission's 
Custodial  Responsibility  for  Official 
Tariff  Data 

No  commenter  has  described  a  shared 
system  which  assures  protection  of 
official  tariff  data.  Under  these 
circumstances,  we  believe  we  must 
maintain  custody  of  the  data.  The 
Commission  will  consider  future  shared 
custody  arrangements  that  do 
adequately  ensure  data  integrity. 

Railroads'  proposal  to  have  carriers 
act  as  custodian  of  official  tariff  data  is 
the  most  complete  of  those  described, 
but  it  does  not  contain  enough 
information  to  permit  an  evaluation  of 
the  adequacy  of  data  security.  We  have 
learned  bom  the  undercharge  crisis  that 
strict  security  measures  will  be  required 
to  ensure  that  carriers  cannot  make 
unauthorized  changes  to  rates. 
Additionally,  it's  difficult  to  tell 
whether  the  data  in  Railroads'  system  is 
organized  in  ways  that  would  facilitate 
its  use  by  shippers.  It  appears  that 
Railroads,  in  response  to  an  inquiry,  can 
supply  their  determination  of  "the 
applicable  rate";  however,  prior  tariff 
disputes  have  shovm  us  that  the 
carrier's  determination  is  not  ah.-'ys 
accurate.  Shippers  need  access  to  the 
array  of  published  rates  so  they  can 
make  their  owti  determination  of  the 
correct  rate.  It  is  not  clear  whether  or 
how  Railroads'  system  would  respond 
to  such  requests. 

Whether  ETF  Should  Be  Voluntary  or 
Mandatory 

We  reach  no  conclusion  on  this  issue 
at  this  time. 

We  will  request  that  the  Reg-Neg 
Committee  consider  it  and  make  a 
recommendation. 

Other  ETF  System  Design  Issues 

We  anticipate  that  the 
recommendations  from  the  Reg-Neg 
Committee  will  encompass  ETF  system 
design  issues.  Particularly  in  light  of  the 
lack  of  detail  in  the  comments,  we  agree 
with  commenters  that  further 


^Railroads  indicate  that  they  are  prepared  to 
move  ahead  immediately:  however,  they  have  had 
the  ability  to  proceed  on  their  own  5i.^ce  the 
Commission  lifted  the  stay  on  rail  carrier  ETF  in 
November  of  1989 


consultations  are  required  before  such 
decisions  can  be  made. 

Whether  General  Standards  or  Detailed 
Publishing  Regulations  Are  More 
Appropriate  for  Printed  Tariffs 

We  will  retain  the  status  quo  (general 
standards  for  rail  tariffs  and  detailed 
regulations  for  other  tariffs)  while  ETF 
issues  are  being  considered.  The 
primary  focus  of  this  proceeding  is  on 
ETF;  very  few  commenters  address  the 
printed  tariff  issue;  and  we  see  no  need 
to  deal  extensively  with  printed  tariff 
issues  at  this  time. 

Characteristics  of  a  Comprehensive  ETF 
System 

While  we  expect  the  Reg-Neg 
Committee  to  thoroughly  consider 
design  issues  and  recommend 
appropriate  regulations  to  the 
Commission,  we  offer  the  following 
comments  on  what  might  be  appropriate 
for  a  comprehensive  ETF  system  [i.e., 
one  that  will  support  EDI  and 
automated  analyses): 

1.  Rates  would  be  filed  in  a  data  base- 
oriented  format  with  defined,  computer 
readable  codes  designating  origins, 
destinations,  commodities,  and  other 
conditions  of  rate  application  (such  as 
minimum  weight,  special  packaging 
requirements,  etc.). 

2.  Although  data  coding  standards 
should  be  required  in  a  comprehensive 
system,  additional  analysis  is  necessary 
to  determine  whether  a  common 
standard  data  coding  structure  should 
be  required  for  all  filers  or  whether 
different  standard  structures  should  be 
adopted  for  rail,  motor  and/or  water 
carriers. 

3.  Although  the  publication  of  rules 
and  accessorial  charges  in  computer 
ratable  formats  is  desirable,  we  do  not 
believe  we  should  require  that  thev  be 
published  in  this  m.anner. 

4.  Only  raw  ETF  data  should  be  made 
available  from  the  Commission. 
Whether  the  Commission  would 
develop  software  to  automatically 
analyze  rates  would  depend  on  whether 
the  Commission  needs  such  software  for 
agency  operations. 

5.  The  system  should  utilize  ANSI 
EDI  standards.  We  note  FMC's 
contention  that  ANSI  standards  do  not 
include  all  of  the  fields  required  for 
tariff  fifing  purposes,  and  hope  that  the 
ANSI  standards  can  be  expanded  to 
meet  such  requirements  and  enable  us 
to  avoid  proprietary'  formats. 

6.  We  do  not  believe  we  should 
include  a  requirement  that  our  ETF 
system  be  capable  of  determining  the 
rates  applicable  to  particular 
movements.  This  determination  does 
not,  however,  eliminate  the  need  for 
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data  standards  and  standardized  EDI 
formats,  since  they  will  be  required  to 
enable  shippers  and  carriers  to 
automatiL      y  process  ETF  data. 

Establishing  the  Reg-Neg  Committee 

We  request  the  public  to  address  in 
particular  the  interests  that  should  be 
represented  on  the  Committee  (First 
notice).  As  described  more  fully  below. 
we  are  also  soliciting  volunteers  s  to 
serve  on  the  Committee.  When  OMB 
approves  the  Committee,  we  will 
publish  another  notice  (Second  notice) 
listing  the  interests  that  are  likely  to  be 
significantly  affected  by  a  rule;  the 
persons  proposed  to  represent  such 
interests  and  the  persons  or  person 
proposed  to  represent  the  agency;  and  a 
proposed  agenda  and  schedule  for 
completing  the  work  of  the  committee, 
including  a  target  date  for  puljlication 
by  the  agency  of  a  proposed  rule  fur 
notice  and  comment.  See  Reg-Meg  Act, 
section  584(a). *  The  public  will  be  asked 


'Member:    .i  a  committee  a.-e  gpner.ily  rc'",i..red 
tu  pay  their  own  exp.?nses  of  pdrticipating.  Seciion 
S88  of  the  Reg-Npf  .\ct  provicc*  that  the  agency 
:nay  pay  for  a  mF::]b«.r's  reasor.tbie  trai'ei  a.'.ci  per 
d.em  eTipe.'ise,  ex^:■fl.^s^;s  to  obtdin  tech.nical 
assistance,  and  a  redsor.abie  r^te  of  compensation 
if  the  membor  certiries  a  lack  of  adeqi;£te  rpsourcps 
to  oar.icipele  in  the  co.Tiniittee  and  if  the  agency 
determines  that  .such  n  e.T.ber's  participijiion  nn  the 
committee  is  necessa."^  to  assure  an  adequate 
representation  of  the  member's  interest.  The 
Commission  docs  not  anticipate  paying  any 
exfienses  under  this  provision.  The  Co.mmission 
will,  however,  provide  admin'Strative  support  a.nd 
appoint  an  employee  to  represent  the  agency  on  the 
Con-,mittee,  and  is  investigating  the  hiring  of  a 
contractor  ta  provide  technical  supporT. 

"The  Reg-Neg  Act.  section  .S64iii'.,  requires  the 
notice  to  contain,  in  addition  to  the  ;nfo:mt.iijn 
listed  above,  an  announcement  that  the  ai^enry 
intends  to  establish  a  negotiated  rulemaking 
committee;  a  description  of  the  subiec!  arid  scDpe 
of  ihe  rule  to  be  considered,  fcnd  the  issues  to  be 


to  comment,  particularly  on  the 
composition  of  the  Committee  and 
whether  all  interests  are  represented, 
and  will  have  another  opportunity  to 
volunteer  to  participate.  We  anticipate 
that  the  first  meeting  of  tlte  Committee 
will  occur  som.e  time  during  the 
summer. 

As  indicated  above  and  in  the  Reg- 
Nag  Act,  a  negotiated  rulemaking 
committee  must  contain  members 
representing  all  interests  that  will  be 
affected  by  the  rule.  Membership  is 
generally  limited  to  25,  imless  the 
agency  determines  that  a  greater  number 
is  iiecessan-  for  the  functioning  of  the 
committee  or  to  achieve  balanci^d 
membership.  Rog-N'eg  Act.  section 
585ih).  A  committee  must  iuclade  at 
least  one  person  representing  the 
agency. Id. 

Persons  may  apply  for.  or  nominate 
another  person  for,  membership  on  the 
Committee  by  submitting  an  application 
or  nomination  containing  the 
information  required  by  the  Reg-Neg 
Act,  section  584(bl.  The  required 
information  is  as  follows: 

(1)  The  name  of  the  appiicart  or  nominee 
and  a  destjiption  of  the  ;r.terf<;ts  sii'h  person 
s.hal!  rppresent; 

(2)  Evidence  that  the  applicant  or  nominee 
is  authorized  to  represent  parties  related  to 
tha  interests  the  person  proposes  to 
represent;  and 

(3)  A  HTitten  coinmi'mtnt  that  the 
applicant  or  nominee  shall  actively 


considered,  a  description  of  tne  administrative 
support  lOr  the  corrL-nittee  to  be  provided  t\  the 
figancy,  inciading  technical  assistance;  a 
solii:itat!on  for  rcn-.ments  on  the  proposal  to 
psteblish  the  committee:  and  an  explanation  of  hew 
a  pcirson  may  apply  or  nominate  another  p»r.scn  :'or 
rnambership  on  the  uomraittne. 


participate  in  good  faith  in  the  development 
of  the  rule  under  consideration.'' 

We  expect  that  the  Com.mittee's  work 
will  require  knowledge  of  technical 
tariff  and  electronic  data  processing 
matters,  and  expect  that  those  skills  (as 
well  as  others)  will  be  possessed  by  the 
persons  who  apply,  or  are  nominated, 
for  the  Committee. 

Additional  information  concerning 
the  ICC's  views  on  meeting  the  Reg-Neg 
Act  section  583(a)  criteria  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from;  Office  of  the 
Secretary,  room  2215,  Interstate 
Coir.merce  Comimission,  Washington, 
DC  20423.  Telephone;  (202)  927-7428. 
[Assistance  for  the  hearing-impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  Statement 

This  action  will  not  significanlly 
affect  either  the  qualify  of  the  human 
environm.ent  or  the  conservation  of 
energy  resources. 

Dec/decf;  March  21, 1994. 

By  the  Commission  Chairman 
McDonald,  Vice  Chairman  Phillips, 
Comimissioners  Simmons  and  Philbin. 
Vice  Chairman  Phillips  and 
Commissioner  Simmons  commented 
with  separate  expressions. 
Sidney  L.  Strickland,  Jr., 
Secretary: 

|FR  Doc.  94-8221  Filed  4-5-94;  8:45  am] 
BILLING  CODE  7015-01-P 


■"Persons  suomittii'g  applications  or  nominations 
after  publication  of  the  next  notice  will  also  have 
to  stale  the  reasons  that  the  persons  specified  in 
thai  notice  do  not  adequately  represent  the  interests 
01  the  person  sub.mitting  the  application  or 
nominal. on.  See  sectio.n  584(^)14). 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Program  Changes  Improving  the 
Actuarial  USDA.  Soundness  of  the 
Federal  Crop  Insurance  Program 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Notice. 


SUMMARY:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA) 
directed  the  Federal  Crop  Insurance 
Corporation  (FCIC)  to  make  program 
changes  as  necessary  to  improve 
actuarial  soundness  of  the  Federal  crop 
insurance  program  and  to  achieve,  by 
the  fiscal  year  beginning  October  1, 
1995,  a  projected  overall  loss  ratio  not 
to  exceed  1.10  (110  percent)  (section 
1501(a)).  Section  1501(c)(2)  further 
directed  the  Department  to  issue  for 
public  comment  a  comprehensive  plan 
or  "blueprint"  that  identifies,  among 
other  things: 

•  Steps  FCIC  intends  to  take  to 
achieve  a  projected  overall  loss  ratio  of 
no  greater  than  1.10  on  and  after 
October  1, 1995. 

•  Additional  steps  if  further  action  is 
required,  based  upon  actual  program 
experience  or  unforeseen  external 
circumstances. 

•  Modifications  to  be  considered  if 
initial  actions  to  improve  actuarial 
soundness  work  better  than  anticipated. 

•  Projections,  assumptions,  and 
analyses  which  underlie  the  FCIC 
conclusions  that  the  above  actions  will 
achieve  the  required  loss  ratio  within 
the  stated  deadline  while  maintaining 
fairness  and  effective  coverage  to 
agricultural  producers,  and  which 
thereby  demonstrate  FQC's  compliance 
with  the  performance  standard 
identified  in  section  1501(a). 

The  following  notice  outlines  such  a 
plan.  Readers  are  requested  to  identify 
additional  issues  other  than  those 


outlined  herein  that  they  believe  are 
relevant  and  important  in  assisting  FCIC 
in  its  actions  to  manage  the  program  to 
achieve  the  target  loss  ratio.  This  notice 
encourages  comment  and  participation 
from  the  affected  public.  Comments  and 
inquiries  should  be  sent  to  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari  Dunleavy,  Regulatory  and 
Procedural  Development  Staff,  Federal 
Crop  Insurance  Corporation, 
Washington,  DC  20250,  telephone  (202) 
254-8314. 

NOTICE:  The  Federal  Crop  Insurance 
Corporation's  "Blueprint  for  Financial 
Soundness"  reads  as  follows: 

Blueprint  for  Financial  Soundness 

Scope  and  Purpose 

Actions  identified  herein  resuU  from 
internal  analysis  by  FCIC  and 
information  previously  provided  to 
FCIC  by  numerous  interested  parties. 
These  include  the  Commission  for  the 
Improvement  of  Crop  Insurance  (a 
Congressionally  established  work  group 
in  1989  and  1990).  various  crop 
insurance  industry  organizations, 
members  of  Congress,  agricultural 
producers,  crop  insurance  agents  and 
insurance  companies,  the  General 
Accounting  Office,  and  others. 
Information  was  not  solicited 
specifically  for  this  draft  but  was 
compiled  from  previous 
recommendations.  Not  all  of  the  specific 
recommendations  made  by  any  or  all  of 
these  groups  are  included  herein.  This 
document  establishes  initiatives  to 
achieve  the  above  actions. 

Estimates  of  the  financial  impact  of  an 
action,  based  on  available  data  and 
professional  judgment,  are  provided 
whenever  possible.  Readers  should 
recognize  that  these  estimates  are  fluid 
due  to  the  nature  of  the  data  and  the 
ever-changing  program.  In  particular, 
since  FCIC  does  not  have  a  single 
aggregate  mathematical  or  statistical 
model  that  describes  its  programs, 
estimates  of  financial  impact  are  based 
on  partial  analysis  which  considers  the 
effect  of  one  particular  action  in  the 
absence  of  any  other  action  or  initiative. 
Also,  the  exact  steps  to  be  taken  under 
this  Blueprint  depend  in  part  upon  the 
public  comment  and  recommendations 
received  before  investing  resources  in 
detailed  studies  of  potential  impacts. 
Readers  are  encouraged  to  provide 


information,  rationale,  and  where 
possible,  estimates  of  costs  or  potential 
savings. 

In  some  cases  the  financial  impact  of 
an  action  may  not  be  quantified.  This 
does  not  mean  the  action  is  not 
important  or  that  it  cannot  contribute  to 
achievement  of  the  goal.  For  example, 
enhanced  management  reporting 
systems  do  not  produce  a  measurable 
financial  impact.  However,  such 
systems  can  enhance  FCIC's  ability  to 
estimate  the  potential  impacts  of 
program  changes  and  assure  that 
ongoing  management  decisions 
recognize  the  impact  of  the  decision  on 
future  actions. 

This  document  is  divided  into  four 
main  sections,  which  describe: 

(1)  Crop  insurance  program  to  provide 
context  and  background; 

(2)  Actions  FCIC  proposes  as  part  of 
this  plan  to  achieve  the  target  loss  ratio: 

(3)  Additional  actions  that  FCIC  may 
take  if  those  described  in  section  II  are 
not  effective  or  that  cannot  be 
implemented  due  to  unforeseen 
circumstances;  and 

(4)  Changes  FCIC  will  consider  once 
the  projected  loss  ratio  achieves  the 
targeted  level  of  1.10. 

I.  Background  of  the  Crop  Insurance 
Program 

A.  Oven'iew  of  Program  Operations 

Crop  insurance  is  delivered  primarily 
by  commercial  insurance  companies 
that  have  entered  into  a  cooperative 
financial  arrangement  [the  Standard 
Reinsurance  Agreement  (SRA)]  with 
FCIC.  Under  this  arrangement,  the 
company  agrees  to  deliver  an  FCIC 
designed  and  priced  product  to  eligible 
buyers.  The  company  is  responsible  for 
all  aspects  of  customer  service,  and 
guarantees  payment  of  the  insured 
person's  share  of  the  premium  to  FCIC. 
In  return,  FCIC  reimburses  the  company 
for  administrative  expenses  and  requires 
the  company  (on  a  state  basis)  to  share 
in  insurance  experience  whether 
favorable  or  unfavorable.  FCIC  also 
provides  stop  loss  reinsurance  that 
limits  the  maximum  loss  the  company 
can  sustain. 

A  small  and  decreasing  portion  of  the 
total  sales  is  managed  directly  by  FCIC 
through  sales  and  service  contractors. 
These  contractors  agree  to  sell  an  FCIC 
designed  and  priced  product  and  to 
perform  certain  ser\icing  functions 
related  to  the  sale  (such  as  determining 
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the  average  yields).  FQC  reimburses  the 
contractor  for  administrative  expenses 
associated  with  selling  and  servicing  the 
product;  however,  FCIC  is  directly 
responsible  for  premium  collection,  loss 
adjustment,  and  payment  of  losses. 
These  latter  functions  are  the 
responsibility  of  the  reinsured  company 
under  that  delivery  system.  FCIC 
intends  to  eliminate  direct  sales  after 
the  1994  crop  year  because  this  system 
now  delivers  less  than  10  percent  of  the 
total  business,  and  maintaining  a 
nationwide  capability  for  delivery  at  an 
acceptable  cost  is  difficult. 

The  crop  insurance  plan  for  most 
crops  indemnifies  insured  persons  for 
losses  in  yield  exceeding  a 
predetenried  threshold  amount.  To 
establish  l.iiS  threshold  an  average  yield 
is  determined  based  on  the  individual's 
production  history.  The  first  portion  of 
'.he  loss  (deductible  of  the  insurance), 
oqual  to  25,  35.  50,  or  65  percent  of  the 
::verage  yield,  must  be  sustained  by  the 
i;;sured  person.  These  are  the  choices  of 
deductibles  now  offered  by  FCIC,  and 
typically  are  described  by  the  maximum 
loss  in  yield  covered  by  the  insurance; 
e  g..  75  percent  coverage,  65  percent, 
etc.  The  50  and  75  percent  coverage 
levels  are  required  by  the  Act  to  be 
available  to  all  persons.  The  level  of 
coverage  is  chosen  by  the  insured 
individual. 

The  insured  person  also  must  choose 
a  price  at  which  the  yield  is  valued  for 
the  purposes  of  computing  the  amount 
of  premium  and  any  applicable  amount 
of  loss;  this  variable  is  called  the  price 
election.  FCIC  must  offer  a  price 
election  th'  is  not  less  than  the 
anticipateo  market  price  at  time  of 
hardest.  This  determination  is  made 
well  before  the  possibility  of  loss  is 
known  during  the  crop  year.  Otherwise, 
insured  persons  would  choose  low  price 
elections  if  no  loss  is  sustained 
(minimizes  premium  payments)  the 
highest  possible  price  election  if  a  loss 
occurs  (maximizes  indemnities). 

FQC  establishes  premium  rates  for 
the  various  coverage  levels,  yields,  crop 
types  and  farming  practices  (e.g., 
irrigated)  for  each  county.  All  planted 
acres  of  the  crop  are  covered  by  the 
insurance  policy  unless  fcff  some  reason 
the  acreage  is  uninsurable.  The 
premium  owed  by  the  insured  person  is 
determined  by  multiplying  the  average 
yield  per  acre  by  the  coverage  level, 
muhiplied  by  the  number  of  acres 
planted,  the  price  election,  and  the 
premium  f'e.  For  example,  if  the 
average  yic.d  is  100  bushels  per  acre, 
the  coverage  level  is  65  percent,  planted 
acres  are  50,  the  price  election  is  $2.25. 
and  the  premium  rate  is  5.2  percent,  the 
premium  is  equal  to  100  x  0.65  x  50  x 


S2.25  X  0.052,  or  $380.25.  The  potential 
indemnity  in  the  event  of  a  total  loss  is 
$7,312.50  (determined  by  multiplying 
the  average  yield,  coverage  level, 
planted  acres,  and  price  election). 

A  portion  of  the  total  premium  is 
subsidized  to  encourage  participation  in 
the  program.  The  subsidy  is  30  percent 
of  the  total  premium  for  coverage  levels 
up  to  and  including  the  65  percent 
level.  The  subsidy  for  75  percent  level 
of  coverage  is  equal  to  the  dollar  amount 
that  would  be  paid  at  the  65  percent 
level  of  coverage.  The  premium  subsidy 
for  the  above  example  would  be 
$114.08;  thus,  the  insured  person  would 
pay  $266.17.  The  same  $114.08  subsidy 
would  be  paid  if  the  insured  person 
chose  the -75  percent  coverage  level. 

In  the  event  of  a  loss,  the  amount  of 
production  that  was  harvested,  or  that 
was  determined  should  have  been 
harvested,  is  measured  by  the  insurer. 
An  indemnity  payment  is  made  if  the 
determined  production  is  less  than  the 
total  guarantee  for  the  acreage  (yield 
multiplied  by  coverage  level  and  acres 
planted).  For  example,  if  the  insured 
person  harvests  1,000  bushels  from  25 
acres  and  does  not  harvest  a  potential 
yield  of  10  bushels  per  acre  from  the 
remfiining  25  acres,  the  total  of  the 
prcduction  to  count  is  1,250  bushels 
(1,000  bushels  harvested  plus  25  acres 
muhiplied  by  10  bushels).  This  is 
subtracted  from  the  total  bushel 
guarantee  for  the  acreage  (100  x  0.65  x 
50,  or  3.250  bushels),  resulting  in  a  loss 
of  2,000  bushels.  The  indemnity  is  equal 
to  the  number  of  lost  bushels  multiplied 
by  the  price  election.  For  this  example, 
the  indemnity  would  be  2,000  bushels 
XS2.25,  or  $4,500. 

Crop  insurance  does  not  guarantee 
revenue.  As  tlie  above  example 
iHuftrates,  it  pruvides  an  insurance 
indemnity  only  if  production  is  le.ss 
than  tiie  established  guarcntce.  No 
protection  is  provided  if  the  market 
price  is  less  than  the  price  election. 

B.  Legislative  Background  and  Issues 

Federal  crop  insurance  was 
est^lished  as  a  pilot  program  in  the 
1930's.  Prior  to  1980,  crop  insurance 
was  available  only  on  major  crops  in 
major  producing  areas.  The  coverage 
level  often  was  limited  to  60  percent  or 
less  of  a  long-term  average  yield  for  an 
area.  Congress  amended  the  Act  in  1980 
to  expand  the  scope  and  coverage  of  the 
program  with  the  intent  that  it  be  the 
sola  means  of  providing  public_disaster 
assistance  to  U.S.  farmers.  Participation 
in  the  program  increased  after  the  1980 
amandments,  but  remains  below  levels 
deemed  necessary  to  be  regarded  as  the 
principal  vehicle  for  disaster  assistance. 
Insured  acreage  peaked  at  about  40—45 


percent  of  the  total  acreage  planted  to 
insurable  crops  in  1988-89,  but  more 
commonly  has  been  in  the  30-35 
percent  range.  Losses  also  increased 
with  the  expansion  of  the  program.  The 
loss  ratio  has  exceeded  the  break-even 
amount  of  1.00  in  every  year  since  1980. 
Cumulative  losses  for  the  years  1980- 
1992  were  approximately  $2.9  billion, 
with  a  cumulative  loss  ratio  of  about 
1.45  for  the  13  years. 

Program  participation  is  an  issue 
iuiluencing  the  Federal  crop  iosuraiice 
program.  Full  participation  (i.e.,  100 
percent  of  eligible  acres  insured)  is  the 
measure  of  program  success  that  is 
accepted  (at  least  implicitly)  by  some 
persons.  This  measure  may  not  be  the 
most  appropriate.  A  rational  decision  to 
buy  insurance  of  any  kind  must  be 
based  on  the  magnitude  of  the  financial 
difficulties  that  accompany  a  loss.  For 
example,  buying  collision  coverage  on  a 
15-year  old  automobile  makes  little 
financial  sense.  Similarly,  buying 
insurance  on  a  crop  that  contributes 
only  a  small  portion  of  the  expected 
income  of  the  insured  person  may  not 
make  financial  sense.  Full  participation 
in  the  crop  insurance  program  may  not 
represent  an  efficient  use  of  the 
taxpayer's  resources.  However, 
participation  must  be  high  enough  to 
minimize  or  eliminate  perceived  needs 
to  legislate  disaster  assistance  funded 
under  dire  emergency  provisions  of  the 
Btidget  Enforcement  Act.  The  level  of 
participation  in  the  crop  insurance 
program  that  maximizes  returns  to  the 
public  is  not  known,  and  is  an  area 
needing  further  definition. 

Many  losses  paid  in  the  1980's  and 
early  1990's  were  due  to  widespread 
disasters,  the  adverse  financial  effects  of 
which  Congress  intended  to  mitigate 
under  the  Act.  However,  continuing  loss 
ratios  exceeding  100  percent,  enactment 
of  disaster  assistance  in  nearly  every 
ye£r  since  1988,  and  lower  than 
desirable  participation  indicate  that  the 
public  policy  goals  of  the  program  have 
not  been  fully  realized.  The  Secretary  of 
Agriculture  has  proposed  a  reform  of  the 
crop  insurance  program  to; 

•  Achieve  actuarial  soundness. 

•  Increase  participation  to  levels  that 
render  ad  hoc  disaster  legislation. 

•  Eliminate  incentives  to  enact  ad  hoc 
disaster  assistance  legislation. 

The  proposals  contained  in  this 
Blueprint  focus  on  these  three  arees  that 
directly  relate  to  the  goal  of  achieving 
the  targeted  loss  ratio.  They  are; 

(1)  Actuarial  matters  sudi  as  premiuni 
rates  and  yield  guarantees, 

(2)  Underwriting  matters  such  as 
terms  and  conditions  of  insurance 
policies,  and 
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(3)  Management  issues  such  as 
compliance  and  risk-sharing 
arrangements  with  commercial  insurers. 

II.  Mainagement  Actions  To  Achieve  a 
Loss  Ratio  of  1.10 

A.  Develop  More  Accurate  Insurance 
Yields 

The  insurance  yield  may  be  the  single 
most  important  factor  in  determining 
the  success  or  failure  of  the  crop 
insurance  program.  A  yield  that  is  too 
high  compared  to  the  productive 
potential  of  the  person  or  land  will 
increase  the  number  of  years  that  a  loss 
is  paid.  An  excessively  high  yield  also 
increases  the  amount  paid  when  a  loss 
occurs.  A  yield  that  is  too  low  will  not 
effectively  protect  farmers  from  loss 
and.  because  it  is  regarded  as 
insufficient,  will  not  induce  desired 
levels  of  participation. 

From  the  1985  through  1993  crop 
years,  insured  yields  were  based  on  a 
program  called  the  Actual  Production 
History  (APH)  Plan.  The  goal  of  this 
program  was  to  obtain  10  previous 
yields  to  establish  the  insured  yield  for 
the  next  crop  year.  Proxy  yields  largely 
based  on  ASCS  farm  program  payment 
yields  or  county  averages  were  allowed 
whenever  farmers  would  not  or  could 
not  provide  10  years  of  history.  Analysis 
by  FCnC  and  others  determined  the 
proxy  yields  were  beneHting  farmers 
whose  yields  tended  to  be  lower  than 
average  and  discouraging  farmers  whose 
yields  tended  to  be  above  average. 
Consequently,  a  modified-APH  program 
that  reduced  the  influence  of  the  proxy 
yields  was  introduced  beginning  with 
the  1994  crop  year,  thus,  a  "ladder"  was 
introduced  into  the  proxy  yields.  Only 
65  percent  credit  is  given  to  the  proxy 
yield  if  no  actual  yields  are  reported,  80 
percent  credit  is  given  if  one  actual 
yield  is  reported.  90  percent  if  two 
actual  yields  are  reported,  and  100 
percent  if  three  actual  yields  are 
reported.  The  proxy  yields  are  not  used 
after  four  actual  yields  are  available. 
The  insured  yield  is  a  simple  average  of 
the  4  years  of  actual  and  modified  proxy 
yields  for  the  first  4  years,  and  then 
(after  4  years)  is  the  simple  average  of 
the  actual  yields  reported.  Acquiring  10 
years  of  production  history  remains  the 
goal  of  the  program.  These  revised 
procedures  are  the  core  of  the  initiatives 
to  comply  with  the  mandate  of  OBRA  93 
to  institute  rules  to  demonstrate  actual 
production  histories. 

The  revised  rules  are  expected  to 
substantially  reduce  losses  of  the 
Federal  crop  insurance  program. 
Analysis  performed  by  FQC  indicates 
the  new  rules  would  reduce  losses  by  15 
percent  for  com,  22  percent  for 


soybeans,  and  18  percent  for  wheat. 
These  analyses  were  based  on 
simulations  of  loss  histories  using  the 
rules  for  the  two  computational 
methods — the  previous  APH  and  the 
proposed  modified-APH  plans.  The 
analyses  encompassed  nine  states  each 
for  com  and  soybeans  and  three  states 
for  wheat.  These  states  and  crops 
represented  nearly  60  percent  of  the 
total  premiums  earned  in  1990.  The 
results  indicated  that  the  modified-APH 
mles  would  reduce  losses  by  a  weighted 
average  of  19  percent  and  are  believed 
to  be  representative  for  most  crops. 

The  actual  loss  ratio  for  the  1990  crop 
year  was  1.23.  If  the  modified-APH  rules 
did  reduce  losses  by  an  average  of  19 
percent,  the  loss  ratio  would  have  been 
0.996.  This  would  achieve  significant 
compliance  with  the  loss  ratio  target  of 
1.10. 

Based  on  these  results,  FQC 
implemented  modified-APH  for  the 
1994  crop  year  by: 

•  Promulgating  regulations  for  the 
program  during  calendar  year  1994. 

•  Measuring  the  impact  of  the 
modifications  upon  net  program  losses 
by  calculating  insured  yields, 
premiums,  and  indemnities  of 
policyholders  under  1993  and  1994 
mles. 

•  Where  possible,  determining 
whether  the  modified-APH  mles  had 
the  intended  effect  of  providing  a  more 
accurate  offer  for  farmers  who 
previously  elected  not  to  purchase  crop 
insurance. 

•  Determining  whether  the  average 
number  of  yields  reported  for  prior 
years  has  changed  under  the  modified- 
APH  mles  compared  with  APH  mles  for 
1990  through  1993. 

•  Implementing  a  tracking  system  to 
assure  that  insurance  experience 
remains  associated  with  a  person  in 
future  years  (see  item  D  below). 

•  Developing  reporting  processes  to 
assure  that  the  accuracy  of  yield 
determinations  is  continuously 
monitored  and  improved. 

•  Actions  requiring  analysis  of  the 
effects  of  the  modified-APH  mles  upon 
the  accuracy  of  insured  yields  cannot  be 
completed  until  losses  from  the  1994 
crop  year  are  processed.  For  wheat  and 
other  fall  planted  crops,  such 
availability  vriW  occur  by  about  the 
fourth  calendar  quarter  of  1994.  For 
spring  planted  crops,  this  does  not 
occur  until  about  the  middle  of  the  first 
calendar  quarter  of  1995. 

FCIC  believes  that  these  actions  to 
implement  modified-APH  will  reduce 
the  average  loss  ratio  over  time  by  10- 
15  percentage  points  (e.g.,  from  an 
average  of  1.40  for  several  years  to  1.25 
to  1.30).  This  estimate  is  based  on  a 


conservative  expectation  of  the  actual 
results  of  the  simulations  described 
above. 

B.  Catastrophic  Yield  Adjustment 

FQC  recognizes  that  the  average  of  a 
series  of  observations  as  short  as  4  years 
is  subject  to  significant  variations  due  to 
abnormally  large  or  small  yields  during 
that  time.  For  example,  if  a  major 
disaster  year  such  as  1993  is  included 
in  the  4  years,  the  procedure  implicitly 
states  that  a  similar  year  will  occur  once 
every  4  years.  This  is  not  likely.  Thus. 
FQC  will  examine  certain  adjustments 
to  the  modified-APH  mles  with  a  goal 
to  assign  more  appropriate  probabilities 
to  the  individual  observations.  These 
adjustments  commonly  are  called 
catastrophic  yield  adjustments. 
However,  just  as  the  yields  for  1  year 
may  be  abnormally  low,  they  also  may 
be  abnormally  high.  Capping  the 
abnormally  high  years  may  also  be 
appropriate  so  that  average  yields  are 
not  excessively  high  due  solely  to  a  few 
observations. 

FCIC  will  evaluate  alternative 
methods  to  recognize  catastrophic  and 
unusually  good  crop  years,  and  consider 
implementing  appropriate  adjustments 
to  the  modified-APH  plan  effective  for 
the  1995  crop  year. 

C.  Implement  Group  Risk  Plan 

FCIC  is  implementing  a  program  of 
insurance  that  is  based  on  the  average 
yield  of  an  area,  not  upon  individual 
yield  coverage  as  is  offered  under  the 
traditional  APH  program.  TTie  area 
coverage  is  called  the  Group  Risk  Plan 
(GRP)  by  FCIC.  GRP  was  introduced  as 
a  pilot  program  for  the  1993  crop  year 
for  soybeans  in  96  counties.  It  was 
expanded  for  the  1994  crop  year  to 
include  seven  additional  crops 
encompassing.  1,872  county  crop 
programs  (one  crop  in  one  county)  in  27 
states.  Crops  now  included  under  GRP 
are  barley  (three  states),  com  (17  states), 
cotton  (seven  states),  forage  (two  states), 
grain  sorghum  (four  states),  peanuts 
(four  states),  soybeans  (24  states),  and 
wheat  (eight  states). 

The  GRP  is  intended  to  protect  the 
insured  person  against  the  financial 
consequences  of  a  disaster  that  strikes 
all  or  nearly  all  farmers  in  an  area.  It  sets 
an  expected  county  yield  for  each  year 
based  on  historical  yields,  adjusted  for 
any  trends.  Whenever  the  actual  county 
average  yield  for  the  year  is  less  than  the 
expected  county  yield  by  a 
predetermined  amount,  an  indemnity  is 
paid.  The  principal  differences  of  the 
GRP  compared  to  traditional  individual 
coverage  area: 

•  Coverage  is  based  on  a  trend 
projected  yield,  which  probably  will 
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exceed  the  average  yield  of  all  farmers 
insured  under  individual  yield  coverage 
is  there  is  a  positive  trend  in  yields  for 
the  area. 

•  Higher  coverage  levels  (deductibles 
are  as  low  as  10  percent)  at  affordable 
premium  rates  can  be  sold. 

Thus,  in  the  proper  circumstances, 
GRP  will  offer  risk  protection  that  may 
be  better  than  the  individual  coverage, 
and  may  do  so  at  a  lower  cost. 

GRP  has  characteristics  that  make  it 
unsuitable  for  managing  the  adverse 
financial  consequences  of  crop  loss  in 
certain  circumstances.  A  farmer's  yield 
each  year  must  change  in  the  same 
direction  and  by  about  the  same  amount 
as  the  county  yield  if  it  is  to  be  fully 
effective  coverage  for  the  individual.  For 
example,  if  the  county's  yield  decreases 
by  25  percent  from  the  expected  yield 
for  that  year,  the  farmer's  yield  also 
should  decline  by  about  25  percent  from 
the  yield  he  or  she  would  have 
expected.  In  financial  market  terms,  the 
"beta"  or  the  farmer's  yields  and  the 
county  yields  should  be  near  1.00. 

Adequate  data  are  a  limitation  to 
further  significant  expansion  of  GRP. 
The  concept  as  presently  developed 
uses  many  years  (30  or  more)  of  county 
yields.  These  data  are  routinely 
available  only  for  counties  in  which  the 
crop  has  been  grown  in  commercially 
significant  quantities.  Weather  data  and 
crop  growth  models  may  permit 
expansion  into  counties  in  which  the 
historical  yield  data  are  not  available, 
but  research  is  needed  to  develop  and 
test  these  approaches.  Further, 
acceptance  of  GRP  by  bankers  as 
collateral  for  loans  is  yet  to  be 
determined. 

Significant  expansion  of  GRP  is  not 
anticipated  until  its  contributions  to 
agricultural  risk  management  can  be 
measured.  No  estimates  of  savings  can 
be  attributed  to  GRP  because  customer 
acceptance  is  not  known.  Customer 
acceptance  of  the  soybean  GRP  for  the 
1993  crop  year  was  limited.  Fewer  than 
500  policies  (of  nearly  700,000  total  for 
the  crop  insurance  program)  were  sold. 
Even  if  the  plan  improves  the  actuarial 
soundness  of  crop  insurance,  the 
present  volume  of  business  is  not 
sufficient  to  make  any  noticeable 
difference  in  program  results. 

D.  Implement  Data  Base  of  Taxpayer 
Identification  Numbers 

Amendments  to  the  Federal  Crop 
Insurance  Act  enacted  in  1990  authorize 
FCIC  to  collect  and  use  social  security 
numbers  and  employer  identification 
numbers  to  administer  its  programs. 
These  regulations  were  appropriately 
approved  and  were  published  in  the 
Federal  Register  in  late  1992.  OBRA  93 


further  directed  FCIC  to  implement  a 
database  of  these  numbers  for  certain 
uses  not  later  than  the  1995  crop  year. 

FCIC  implemented  the  database 
described  above  in  January  1994, 
effective  for  the  1994  crop  year.  This 
database  is  used  to  locate  production 
history  that  is  not  reported  by  a  person 
to  assure  that  classifications  assigned 
under  the  nonstandard  classification 
system  (NCS — see  paragraph  E  below) 
are  used  for  both  the  individual  who 
accumulated  the  adverse  history  and 
any  person  having  a  significant 
beneficial  interest  in  a  crop  produced  by 
that  person,  and  for  other  related 
purposes.  In  particular,  further  efforts 
will  be  made  to  accumulate  information 
about  persons  involved  in  sales  and 
servicing  of  crop  insurance — agents,  loss 
adjusters,  and  other  insurance 
providers — so  that  their  contributions  to 
achieving  the  target  loss  ratio  can  be 
measured. 

Implementing  this  database  will  make 
both  modified-APH  and  the  NCS  more 
effective  by  permitting  FCIC  and 
reinsured  companies  to  assure  that  all 
appropriate  experience  and  premium 
rating  factors  are  used.  Incremental 
improvement  in  the  loss  ratio  due  to 
modified-APH  and  NCS  is  difficult  to 
quantify.  The  database  will  enhance 
those  programs  as  well  as  permit  FCIC 
to  systematically  measure  the 
performance  of  insurance  providers  for 
the  first  time. 

FCIC  will  also  use  the  social  security 
numbers  and  employer  identification 
numbers  for  the  implementation  of  an 
Ineligible  File  Tracking  System.  This 
system  will  be  used  to  restrict  (through 
an  automated  environment)  producers 
who  have  been  declared  ineligible  to 
obtain  benefits  provided  by  the  Federal 
crop  insurance  program.  The  FCIC 
expects  to  implement  the  Ineligible  File 
Tracking  System  beginning  with  the 
1995  fiscal  year. 

E.  Expand  the  Nonstandard 
Classification  System  (NCS) 

FCIC  instituted  the  NCS  for  the  1990 
crop  year  because  evidence  indicated 
that  a  small  percentage  of  insured 
persons  had  losses  in  nearly  every  year. 
The  losses  paid  to  these  persons  far 
exceeded  paid  premiums.  For  various 
reasons,  the  insured  yields  for  these 
individuals  exceeded  their  apparent 
capabilities,  and  the  premium  rates 
were  not  representative  of  the  risks 
posed  by  these  persons.  NCS  was 
intended  to  reduce  the  insurance 
guarantee  and  increase  the  premium 
rate  for  such  individuals.  Modified-APH 
eliminates  the  need  to  reduce  insured 
yields  because  the  insured  yield  will  be 
based  solely  on  actual  yields  when  a 


person  is  selected  for  NCS.  However, 
NCS  will  continue  to  increase  the 
premium  rates  as  appropriate  for  those 
individuals  who  persistently  have 
losses. 

The  Agriculture,  Rural  Development, 
Food  and  Drug,  and  Related  Agencies 
Appropriation  Act  for  the  1994  fiscal 
year  prohibited  FCIC  from  using  any 
funds  appropriated  to  insure  crops  in 
certain  counties  unless  an  NCS  program 
had  been  implemented  in  those 
counties.  Counties  were  affected  if  the 
loss  ratio,  after  applying  the  1993 
premium  rates,  was  greater  than  1.10 
more  than  70  percent  of  the  years  that 
the  crop  had  been  insured  in  that 
county.  Approximately  2,100  county 
crop  programs  were  affected  by  this 
provision. 

For  the  1994  crop  year,  NCS  has  been 
extended  to  1 1  crops  encompassing  over 
90  percent  of  the  total  value  of 
insurance  in  force.  Additionally,  all  of 
the  county  crop  programs  affected  by 
the  Appropriations  language  have  been 
included  under  the  NCS.  Over  25,000 
individuals  (about  3.6  percent  of  all 
active  policies  for  the  1993  crop  year) 
were  included  under  this  program.  Not 
all  of  these  persons  had  been  insured 
during  the  base  period.  NCS  also 
extends  to  persons  who  participated  in 
growing  the  crop  in  some  way  but  who 
may  not  have  been  insured.  "These 
persons  also  are  classified  under  NCS  so 
that  the  acreage  cannot  simply  be 
insured  under  a  different  name  to  avoid 
the  NCS  classification. 

In  1993,  FCIC  commissioned  a  study 
of  the  NCS  to  determine  its 
effectiveness.  A  draft  report  of  that 
study  indicates  that  the  NCS  reduced 
the  loss  ratio  by  5  to  10  points.  This 
report  is  undergoing  final  preparation  as 
this  Blueprint  for  Financial  Soundness 
is  finalized. 

FCIC  will  expand  the  NCS  program 
for  the  1995  crop  year.  All  eligible  crops 
will  be  included,  although  greater 
flexibility  in  selections  may  be 
authorized  whenever  program  factors 
that  led  to  poor  experience  have  been 
identified.  NCS  is  not  suited  to  certain 
insured  crops  (e.g.,  Texas  citrus  trees) 
that  are  subject  to  infrequent  losses  of 
great  severity.  The  additional  savings 
from  NCS  are  likely  to  be  small  in  terms 
of  the  total  business  because  the  crops 
that  constitute  the  majority  of  premiums 
and  losses  already  are  included. 

F.  Institute  Premium  Rate  Adjustments 

Premium  rates  are  essential  to  the 
success  of  the  crop  insurance  program. 
Rates  that  are  too  low  will  not  produce 
adequate  income  and  will  lead  to 
persistent  losses.  High  rates  will, 
paradoxically,  likely  lead  to  the  same 
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outcome.  Excessive  premium  rates 
discourage  participation  by  a  broadly 
based  cross-section  of  the  fanning 
community.  Instead,  persons  who  are 
most  likely  to  collect  indemnities  will 
buy.  and  it  is  not  likely  that  rates  can 
be  increased  as  rapidly  as  the  relative 
risk  of  the  pool  of  insured  persons 
increases. 

FCIC  has  increased  premium  rates  for 
all  crops  in  a  sj'slematic  fashion 
beginning  with  the  1991  crop  year. 
Rates  have  increased  as  much  as  70 
percent  for  some  crops  in  some  counties 
from  the  1991  to  the  1994  crop  years. 
Decreases  of  up  to  20  percent  have  been 
made  for  some  crops  in  counties  with 
histories  of  low  losses.  By  an 
amendment  to  the  Act  in  1990,  Congress 
limited  general  premium  rate  increases 
to  20  percent  annually. 

The  above  statistics  indicate  the 
amounts  that  FCIC  has  increased  the 
base  premium  rates.  The  average 
premium  rate  actually  earned  (actual 
premium  paid  divided  by  actual 
liability)  may  not  have  increased  by  the 
same  magnitude  for  various  reasons. 
Most  importantly,  insured  persons  may 
choose  a  lower  coverage  level  when  the 
rate  increases.  By  doing  so,  they  accept 
a  lesser  degree  of  protection  but  also  pay 
a  lower  premium  rate. 

FCIC  proposes  to  continue  premium 
rate  increases  as  needed  to  help  achieve 
the  required  loss  ratio.  The  rate 
increases  made  during  1991-1994  have 
done  much  to  enhance  the  actuarial 
soundness  of  the  program.  However,  the 
premium  rates  for  some  crops  and  areas 
of  the  country  remain  below  the  levels 
needed  to  achieve  the  overall  1.10  loss 
ratio  target. 

The  impact  of  premium  rate 
adjustments  has  been  evaluated  by 
using  data  for  the  20  years  from  1973- 
1992.  The  effectiveness  of  the   - 
adjustments  was  measured  by  applying 
the  current  1993  premium  rate  levels  to 
the  historical  period  from  1973  and  all 
subsequent  years.  The  loss  ratios  were 
recalculated  by  using  the  revised 
premium,  amounts. 

This  method  does  not  include  any 
change  in  sales  that  may  occur  due  to 
a  higher  or  lower  cost  of  insurance.  It 
assumes  the  20-year  base  period  is 
adequate  to  measure  actuarial 
performance,  an  assumption  that  may 
not  be  the  most  appropriate  definition  of 
actuarial  soundness.  Events  such  as  a 
1993  Midwestern  flood  may  or  may  not 
be  appropriate  to  include  in  the  20-year 
base  period  for  a  particular  area  of  the 
country. 

In  1993,  seven  crops  (barley,  com, 
cotton,  grain  sorghum,  oats,  soybeans, 
and  wheat)  constituted  75  percent  of 
total  premiums.  The  loss  ratio  for  1980- 


1992  for  these  seven  crops  was  1.45, 
identical  to  the  loss  ratio  for  all  insured 
crops  for  this  same  period.  Thus, 
changes  in  premium  rates  for  these 
crops  should  be  representative  of  the 
changes  that  have  been  made  for  all 
crops  in  recent  years.  The  premium  rate 
changes  for  the  seven  crops  through  the 
1994  crop  year  are  estimated  to  have 
been  adequate  to  reduce  the  1980-1992 
loss  ratio  from  1.45  to  1.0&  This 
aggregate  result  meets  the  1.10  standard 
required  by  OBRA  93,  but  only  two  of 
the  seven  crops  individually  meet  this 
standard.  Within  each  of  these  crops, 
many  parts  of  the  country  will  meet  the 
standard  but  others  will  not.  Hence, 
additional  rate  changes  in  1995  and 
later  years  are  appropriate. 

FCIC  recognizes  that  premium  rate 
increases  are  an  important  component 
of  a  viable  crop  insurance  program.  It  is 
also  recognized  that  increasing  premium 
rates  to  the  levels  suggested  by  the  most 
recent  20  year  experience  may  not  be 
good  public  policy.  Extremely  high 
premium  rates  will  preclude  realization 
of  the  social  benefits  and  public  policy 
goals  of  the  program  because 
participation  will  be  discouraged.  If  this 
hap{}ens.  experience  indicates  that  ad 
hoc  disaster  assistance  will  be  enacted. 
Such  assistance  is  less  likely  to  satisfy 
social  objectives  with  regard  to 
maintaining  rural  communities  and 
adequate  supplies  of  food  and  fiber 
because  it  is  uncertain  for  any  particular 
year  or  region  of  the  country.  Thus,  a 
catastrophic  adjustment  process  may  be 
needed  to  temper  the  influence  of  a  year 
such  as  1993.  If  the  weather  of  1993 
truly  is  a  1  in  100  year  event  (or,  as 
some  have  suggested,  a  1  in  500  year 
event),  its  influence  should  be  tempered 
in  terms  of  the  premium  rates  charged 
to  insured  persons. 

In  addition  to  changing  premium  rates 
as  needed,  FCIC  proposes  to  take  a 
number  of  additional  actions  to  enhance 
the  accuracy  and  adequacy  of  its 
actuarial  activities.  These  include: 

•  Develop  computer  software  and 
other  tools  to  enhance  the  quality  of  the 
data  used  to  establish  premium  rates 
and  perform  actuarial  analyses 
("STATPLAN"  database,  due  for 
completion  in  October  1994). 

•  Plans  to  contract  with  a  major 
actuarial  consulting  firm  to  review  all 
aspects  of  FClC's  actuarial  methods. 

•  Enhance  staff  skills  by  additional 
training  in  analytical  methods  for 
existing  personnel  and  more  emphasis 
on  recruitment  of  actuarial  trainees 
(ongoing)  for  appropriate  functional 
units. 

•  Continue  to  contract  with  external 
specialists  such  as  the  Economic 
Re.search  Service,  land  grant 


universities,  the  Cooperative  Extension 
Service,  and  others  (ongoing). 

•  Develop  models  to  measure  sources 
of  change  in  premium  volumes  and 
track  the  effects  of  premium  rate 
changes  as  isolated  from  changes 
induced  by  factors  such  as  price 
elections,  coverage  level  choices, 
insured  crops,  and  other  factors  that  are 
not  controllable  by  the  rate-making 
function  (development  to  begin 
immediately). 

G.  Improve  Undemriting  of  Crop 
Insurance  Contracts. 

Underwriting  begins  by  establishing 
the  basic  terms  and  conditions  of  the 
coverage.  These  include  defining, 
conditions  that  result  in  a  covered  loss. 
measuring  the  amount  of  that  loss,  and 
defining  the  responsibilities  of  the 
insured  and  the  insurer.  Underwriting 
continues  with  proper  classification  of 
an  insured  risk.  For  example,  planting 
crop  B  the  year  after  crop  A  was  grown 
on  the  same  acreage  may  be  riskier  that 
if  other  crops  were  grown  the  previous 
year.  Some  land,  such  as  flood  plains, 
is  more  prone  to  losses.  Quality  of 
management  also  is  important.  A  fanner 
who  is  organized,  plans,  performs 
preventive  maintenance  on  equipment, 
and  performs  6eld  operations  in  a 
timely  manner  may  minimize  losses. 

A  comprehensive  underv«-iting 
system  requires  effective  risk 
management  strategies  and  goals, 
standards,  and  documentation. 
Initiatives  to  improve  underwriting  that 
began  in  the  early  1990's  will  be 
continued  as  part  of  the  strategy 
detailed  in  this  Blueprint.  The  following 
specific  actions  will  be  pursued: 

•  Fully  automate  the  actuarial 
documents  to  facilitate  more 
comprehensive  underwriting  at  the 
point  of  sale  and  to  verify  the 
classification  of  risk  in  an  automated 
environment  (completed  by  the  1996 
crop  year). 

•  Develop  standards  and 
classification  systems  to  assess  and 
classify  individual  risk,  including 
completion  of  research  intended  to 
develop  a  "scoring  model"  for  risk  that 
is  based  on  measurable  attributes  of  a 
person  or  situation  similar  to  a  credit 
rating  model  (for  implementation  by 
crop  year  1996  if  this  model  is  feasible). 

•  Continue  to  rewrite  crop  insurance 
policies  to  better  describe  the  insurance 
coverage  and  limitations  and  to  reduce 
vulnerabilities  to  actuarial  soundness 
that  exist  due  to  imprecise,  unclear,  or 
omitted  terms  and  conditions  (ongoing, 
with  major  crops  scheduled  for  the  1995 
crop  year). 

•  Encourage  development  of 
supplemental  or  alternative  insurance 
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coverages  authorized  by  section  508(b) 
of  the  Act  so  that  coverage  may  be 
improved  with  most  of  the  risk 
remaining  in  the  commercial  sector. 

Ln proved  underwriting  will  improve 
program  performance.  However, 
meaningful  measures  to  quantify 
possible  benefits  are  not  readily 
available.  For  this  reason,  FQC  cannot 
attribute  a  specific  dollar  amount  to  the 
benefits  of  improved  actuarial  systems 
and  crop  insurance  policies. 

H.  Emphasize  Program  Compliance 

The  FCIC  Compliance  fimction  is 
designed  to  confirm  that  the  Federal 
crop  insurance  program  is  operated  and 
delivered  as  intended.  Through  internal 
reviews  based  on  generally  accepted 
auditing  principles,  it  assures  that 
program  controls  are  in  place  against 
excess  losses  due  to  waste,  fraud  and 
abuse.  Compliance  emphasis  will  focus 
on: 

1.  Program  Delivery 

Beginning  in  1987,  the  Compliance 
staff  conducted  reviews  of  program 
delivery  to  assess  compliance  with 
regulations,  policy,  and  procedure.  That 
year,  according  to  GAO  and  OIG  audits, 
errors  in  claims  payment  represented  an 
estimated  15  percent  of  all  losses  paid 
equaling  $55  million  of  taxpayer  dollars. 
Since  that  time.  Compliance  efforts  have 
reduced  these  errors  to  approximately  5 
percent  of  indemnities  but  still  need 
continued  improvement.  Losses  due  to 
claim  payment  errors  are  not  included 
in  underwriting  calculations  of  rislc,  so 
this  reduction  in  excess  losses  has  a 
direct  and  immediate  impact  of 
lowering  the  program  loss  ratio  without 
increasing  program  cost  or  premium 
rates. 

To  further  reduce  claims  overp3>Tnent 
the  Compliance  Staff  will  review  the 
entire  operations  of  each  delivery 
company  in  coordinated  nationwide 
reviews.  The  review  methodology  was 
recently  revised  to  reflect  generally 
accepted  auditing  principles  and 
statistically  projectable  sampling 
techniques. 

Beginning  with  the  1995  crop  year. 
Compliance  requirements  will  be 
expanded  to  define  specific  quality 
control  and  performance  measurement 
processes  for  each  delivery  company. 
Policy  service  error  rates  will  be 
monitored.  The  performance  of  each 
company  will  then  be  compared  to  an 
established  national  standard. 

2.  Program  Performance 

Compliance  reviews  for  several  years 
have  shown  that  a  proportion  of  the 
excess  losses  are  attributable  to  features 
in  program  construction  that  produce 


unintended  results.  The  Compliance 
Steff  will  conduct  program  performance 
reviews  that  assess  regulations,  policies 
and  procedures  designed  to  prevent 
waste,  fraud,  and  abuse  and  that  the 
program,  policies,  and  procedures 
perform  as  intended. 

As  an  example,  in  1989  GAO  claims 
thet  construction  of  policy  language  in 
the  California  Safflower  program  alone 
resulted  in  approximately  $20  million 
in  excess  losses.  It  is  not  possible  to 
determine  how  much  of  FQC  losses 
may  be  attributable  to  unintended 
feefures  of  program  construction. 
However,  recent  program  performance 
pilot  reviews  of  the  peanut  program  and 
regional  irrigated  practices  resulted  in 
an  estimated  4  to  10  percent  reduction 
in  losses  for  those  areas  that  may 
otherwise  have  gone  undetected. 

For  the  past  several  years  Compliance 
has  conducted  ad  hoc  program  reviews 
on  topical  issues.  These  reviews  will  be 
expanded  to  identify  and  target  reviews 
far  crop  insurance  programs  with  the 
greatest  potential  vulnerability. 

3.  Fraud  Prevention 

The  risk  of  fraud  is  particularly  acute 
in  the  insurance  industry.  Estimates  for 
pioperty-casualty  insurance  indicate 
insurance  fraud  may  represent  as  much 
as  15  percent  of  all  losses  paid.  Recent 
efforts  at  crop  insurance  fraud  dett<;tion 
and  subsequent  prosecution  have  been 
increasingly  successful.  However,  after- 
the-fact  controls  on  program  abuse  are 
net  fully  effective.  Compliance  will 
work  with  the  delivery  companies  to 
focus  on  practical,  cost  efficient  fraud 
prevention.  Compliance  operations, 
program  performance,  and  complaint 
reviews  will  emphasize  identifying 
systemic  vulnerabilities  and  assessing 
program  safeguards.  Discrepancies 
noted  in  review  findings  will  be 
evaluated  to  determine  the  underlying 
causes. 

Emphasis  also  will  be  placed  on 
measures  to  control  program  abuse  that 
include  strict  contract  enforcement  and 
pro-active  policy  analyses  that  identifies 
potential  abuse  and  targets  additional 
claims  review.  These  measures  will  be 
coupled  with  the  aggressive 
implementation  of  civil  sanctions, 
agent/loss  adjuster  debarment,  and 
designating  producer  ineligibility  in 
finding  related  to  program  abuse. 

/.  /Assure  that  Adequate  Risk  is  Borne  by 
the  Commercial  Insurance  Industry 

Amendments  to  the  Act  in  1990 
directed  FCIC  to  assure  that  adequate 
risk  is  borne  by  the  commercial 
insurance  companies  reinsured  by  FQC, 
consistent  with  their  ability  to  bear  risk 
and  the  availability  of  commercial 


reinsurance.  For  the  1992  reinsurance 
year  (a  12  month  period  that  began  on 
July  1, 1991  and  ended  on  June  30, 
1992],  FQC  substantially  modified  its 
Standard  Reinsurance  Agreement  (SRA) 
with  the  commercial  insurers  which 
participate  in  the  program.  Both  the 
amount  and  the  probability  of  losses  on 
the  part  of  the  commercial  insurers  were 
increased  in  this  agreement.  Additional 
incremental  changes  in  the  amount  of 
potential  gains  and  losses  were  made  for 
both  the  1993  and  1994  SRA's. 

The  GAO  suggests  in  a  report  entitled 
Crop  Insurance  Program  Has  Not 
Fostered  Significant  Risk  Sharing  by 
Insurance  Companies  (GAO/RCED  92- 
25.  January  13,  1992)  that  the  changes 
in  the  1992  SRA  are  not  significant 
enough  in  the  area  of  risk  bearing  by  the 
commercial  insurance  companies.  Still, 
the  1992  SRA  fundamentally  changed 
the  manner  in  which  gains  and  losses 
are  calculated,  a  subtle  but  effective 
measure  to  increase  risk.  The  amount  of 
potential  loss  increased,  but  the  change 
in  the  formula  increased  the  chances 
that  the  company  would  lose  in  years  of 
poor  experience.  As  a  comparison,  the 
commercial  industry  lost  approximately 
$8  million  in  1988  when  the  crop 
insurance  program  sustained  a  loss  ratio 
of  2.45  primarily  due  to  drought  in  the 
Midwest.  If  that  experir'nce  is  restated  to 
the  larger  1993  premi  j;;;  amounts,  the 
loss  still  would  have  amounted  to  only 
about  $10-$15  million.  Results  from  the 
1993  crop  year  are  not  yet  complete,  but 
current  estimates  indicate  that 
commercial  insurers  will  sustain  losses 
of  $80-585  million  although  the  loss 
ratio  will  be  less  than  in  1988.  The 
difference  is  caused  by  tlie  SRA 
changes. 

Some  will  argue  that  industry-wide 
losses  of  $80-585  million  are  not 
significant  compared  to  overall  program 
losses  that  may  be  near  $900  million  in 
1993.  Two  factors  bear  on  this  issue: 

(1)  The  ability  of  the  insurance 
companies  to  earn  reserves  under  the 
SRA,  and 

(2)  The  effect  of  losses  upon  an 
insurance  company's  operations  in 
future  years. 

The  commercial  industry  can  bear  a 
greater  share  of  the  losses  only  if  there 
is  corresponding  opportunity  to  achieve 
comparable  earnings  in  favorable  years. 
Over  the  long  term,  the  industry  must 
achieve  a  satisfactory  rate  of  return  on 
invested  capital,  or  it  would  make 
economic  sense  for  participants  to 
invest  in  other  endeavors.  The  SRA 
must  allow  adequate  opportunity  to 
earn  this  satisfactory  rate  of  return.  It 
also  must  permit  accumulation  of 
reserves  to  pay  losses  in  years  that 
disasters  strike.  Under  the  present  SRA 
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and  the  conditions  of  actuarial 
soundness  of  the  program,  there  is  no 
opportunity  to  accumulate  the  reserves 
needed  to  bear  a  large  portion  of  a  $900 
million  loss. 

Losses  directly  impact  the  capital 
structure  of  the  companies.  An 
insurance  company  leverages  its  capital 
(the  term  "surplus"  is  used  by  the 
industry)  to  support  the  volume  of 
business  that  it  writes.  As  a  general  rale, 
an  insurance  company  is  permitted  by 
regulators  to  bear  the  risk  associated 
with  $2  to  $3  of  premium  per  SI  of 
surplus.  The  ratio  of  premiums  to 
surplus  may  be  lower  for  risky  lines  of 
insurance  such  as  multiple  peril  crop 
insurance.  Thus,  whenever  an  insurance 
company  loses  a  portion  of  its  capital, 
its  ability  to  accept  premiums  in  future 
years  is  reduced  by  a  greater  amount, 
which  in  turn  reduces  its  ability  to  earn 
profits  and  reserves.  These  factors  must 
be  considered  when  the  ability  of  the 
industry  to  bear  risk  is  evaluated,  as  is 
mandated  by  the  Act. 

As  appropriate,  given  the  factors 
discussed  above.  FCIC  will  evaluate  (1) 
the  need  to  increase  risk  sharing  with 
the  commercial  insurance  industry  as 
the  program  achieves  greater  actuarial 
soundness.  (2)  reducing  cessions  to  the 
assigned  risk  fund  by  requiring  the 
industr)'  to  share  in  losses  for  loss  ratios 
that  exceed  5.00,  (3)  changing  the  stop 
loss  provisions  of  the  SRA.  and  (4) 
recruiting  additional  commercial 
insurers  to  participate  in  the  crop 
insurance  business.  These  changes  will 
be  made  incrementally  beginning  with 
the  1995  SRA  th^t  takes  effect  on  July 
1. 1994. 

/.  Improve  Loss  Adjustment 

Any  actuarial  and  underwrriting 
system  can  be  affected  by  errors  in 
adjustment  of  losses.  These  errors 
include  both  overpayment  and 
underpayment  of  claims.  Underpayment 
would  not  seem  to  be  a  factor 
influencing  actuarial  soundness,  but 
failure  to  pay  a  loss  when  due  will 
cause  insured  persons  to  question  the 
value  of  the  insurance  and  potentially 
reduce  participation.  The  insurance 
experience  also  will  not  accurately 
depict  the  nature  of  the  risk  insured, 
leading  to  inaccuracies  in  future 
premium  rates. 

Some  problems  in  loss  adjustment  are 
directly  related  to  deficiencies  in 
underwriting.  For  example,  if  the  crop 
insurance  policy  is  not  clear  on  a 
particular  point,  the  loss  adjuster  may 
find  it  necessary  to  make  a 
determination  in  favor  of  the  insured 
person. 

FCIC  will  undertake  the  following 
initiatives  to  assure  high  quality  of  loss 


adjustment  determinations  so  that 
results  are  fair  to  insured  persons  and 
taxpayers: 

•  EJevelop  uniform  loss  adjustment 
standards  that  clearly  specify  the 
requirements  for  accurate 
determinations. 

•  Continue  research  to  improve  loss 
adjustment  methods,  such  as  yield 
appraisal  methods  and  techniques  for 
unharvested  crops,  and  measurement 
techniques  for  stored  production. 

•  Strengthen  the  quality  adjustment 
provisions  of  crop  insurance  contracts 
and  develop  standards  to  prevent  abuse 
of  production  determinations  when 
quality  losses  are  claimed. 

The  contributions  of  these  factors  to 
achieve  the  1.10  target  loss  ratio  will  be 
measured  by  a  reduction  in  improper 
amounts  paid  on  claims  and  a  reduced 
error  rate.  The  potential  impact  of  these 
actions  is  difficult  to  quantify  since  the 
initiatives  to  improve  underwriting  also 
affect  this  area.  These  actions  are 
ongoing.  Loss  adjustment  standards  for 
major  crops  and  changes  to  the  quality 
adjustment  provisions  are  targeted  for 
the  1995  crop  year. 

A.'.  Marketing  Crop  Insurance 

FCIC  marketing  efforts  for  1994  will 
be  directed  by  a  strategic  marketing  plan 
based  on  information  and  data  received 
from  market  research  compiled  across 
the  country.  The  plan's  main  objectives 
will  be  to  inform  members  of  the 
farming  community  about  changes  in 
the  program  and  to  educate  farmers 
■about  risk  management,  emphasizing 
the  value  of  crop  insurance  to  farming 
operations. 

FCIC  will  conduct  a  year-long  media 
campaign  targeted  at  publications  and 
broadcast  markets  with  an  agricultural 
audience. 

Also,  emphasis  on  outreach  to 
minority  farmers,  traditionally  under- 
represented  in  the  program,  will  be 
coordinated  through  a  Minority 
Outreach  Marketing  Plan  that 
specifically  identifies  minority  farmers 
in  each  of  the  10  FCIC  Regional  Service 
Offices. 

L.  Expand  Participation  by  Introducing 
New  Products 

Numerous  ideas  for  products  that  will 
enhance  the  quality  and  acceptance  of 
the  crop  insurance  program  have  been 
suggested.  These  include  cost  of 
production  coverage  (several  different 
concepts),  dollar  denominated  coverage, 
revenue  insurance,  replacement  cost 
insurance,  and  others.  FCIC  currently 
has  contracts  with  the  Economic 
Research  Service  to  evaluate  several 
alternatives  in  the  context  of  public 
policy  contributions,  availability  of  data 


to  support  the  concepts,  assessments  of 
producer  acceptance,  and  other  factors. 
FCIC  proposes  to  continue  such 
research  and  seeks  comments  about 
additional  concepts  that  may  be 
appropriate.  Implementation  of  a  pilot 
test  of  the  best  alternatives  will  be 
pursued. 

M.  Improve  Accuracy  of  Other  Program 
Variables 

This  section  includes  items  that 
impact  the  program  but  are  not  easily 
categorized  under  a  previous  heading. 
These  are: 

•  Unit  division.  A  unit  is  a  tract  of 
land  used  to  establish  the  amount  of 
insurance  and  any  indemnity.  For 
example,  the  crop  insurance  policy 
defines  a  unit  as  all  land  in  a  county 
that  is  owned  by  the  farmer  or  rented  for 
cash  and  planted  to  the  insured  crop. 
This  unit  may  be  subdivided  under 
certain  conditions,  including  payment 
of  additional  premium.  Generally, 
insured  persons  favor  a  program  that 
gives  them  great  fiexibility  and  freedom 
for  establishing  a  unit.  Some  research 
indicates  that  size  of  a  unit  may  affect 
losses,  i.e..  a  unit  consisting  of  10  acres 
may  have  a  great  loss  (in  relative  terms) 
than  a  unit  consisting  of  100  acres.  This 
research,  if  verified,  suggests  that  a 
surcharge  may  be  needed  for  small 
acreage  units  regardless  of  how  these  are 
formed  (by  dividing  larger  units  or 
because  this  is  all  the  land  planted  to 
the  crop).  FCIC  will  examine  the 
research  and  determine  if  this  surcharge 
is  appropriate,  both  actuarially  and  as  a 
public  policy  initiative.  FQC  also  will 
explore  the  potential  to  provide  greater 
flexibility  of  unit  determinations  as  a 
tool  to  enhance  program  acceptance  by 
customers.  The  pricing  needed  to 
support  greater  flexibility  must  be 
determined  before  it  can  be 
implemented.  Implementation  of 
changes  will  be  targeted  for  the  1996 
crop  year. 

•  Program  dates.  Program  dates 
include  sales  closing,  acreage  reporting, 
cancellation,  and  others.  Several  of 
these  dates  may  directly  affect  the 
actuarial  soundness  of  the  program.  For 
example,  neither  the  farmer  nor  the 
insurer  should  be  able  to  predict  the 
potential  for  loss  on  the  sales  closing 
date.  However,  a  study  by  one 
university  indicates  that  farmers  may 
achieve  better  than  a  50-50  probability 
of  predicting  a  lossi*'ith  the  current 
sales  closing  date  of  April  15  in  the 
Midwest.  Arguments  in  favor  of  having 
a  sales  closing  date  as  late  as  possible 
generally  focus  on  the  need  to  maximize 
sales  opportunities:  i.e.,  that  interest  in 
purchasing  crop  insurance  is  greatest  as 
planting  time  approaches.  In  a  draft 
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report,  the  CAO  has  encouraged  FQC  to 
close  sales  earlier.  FQC  proposes  to 
close  sales  for  the  1995  crop  year  by  15- 
30  days  earlier  than  the  present  dates. 
FCIC  requests  comments  regarding  other 
actions  with  regard  to  program  dates 
that  will  facilitate  achiovement  of  the 
targeted  1.10  loss  ratio. 

•  Staged  guarantees.  Stngt^d 
guarantees  reduce  the  amount  of 
insurance  wlien  a  crop  is  lost  before 
harvest.  For  example,  a  farmer  who 
abandons  a  crop  within  30  days  of 
planting  might  be  paid  only  40  percent 
of  the  amount  of  insurance.  The  concept 
underlying  sta,i;ed  guarantees  is 
investment  costs;  the  farmer's 
investment  is  less  than  the  total  needed 
to  produce  and  harvest  the  crop.  Some 
believe  this  approach  will  reduce 
outlays  for  indemuitirs  and  help 
achieve  actua.ial  sound.iess.  ffcwever, 
in  the  long  mn  its  efforts  could  he  to 
reduce  premium  rafts  firm  levtls 
otherwise  needed.  The  impact  of  staged 
guarantees  upon  customer  ai.ce^:;-'nce  of 
crop  insurance  may  be  the  valid 
measure  of  this  concept.  FCIC 
specifically  requests  coTr.ments  on  this 
feature  and  assessments  of  its  potential 
contribution  to  achieving  the  targeted 
1.10  loss  ratio. 

•  De  minimis  yields.  This  term 
denotes  a  yield  bielow  which  any 
production  is  disregarded  for  the 
purpose  of  determining  the  amount  of 
indemnity.  The  concept  is  advanced  by 
interested  parties  as  an  equity  issue — 
that  it  costs  the  farmer  more  to  hanest 
the  crop  than  it  is  worth  in  the  market. 
If  allowed  by  the  program,  indemnities 
will  increase  compared  to  the  present 
provisions  of  the  crop  policies,  which, 
in  turn,  requires  higher  premium  rates 
to  achieve  the  goal.  Readers  are 
encouraged  to  comment  on  the 
desirability  of  increasing  premium  rates 
by  an  amount  needed  to  pennit  this 
feature  to  be  included  in  crop  insurance 
policies. 

•  Suspension  and  debarment. 
Inappropriate  determinations  and  poor 
admini.-,tr;)tion  of  the  crop  insurance 
program  is  alleged  about  agents,  loss 
adjusters,  and  others  who  are  involved 
with  delivery  of  crop  insurance.  The 
SSN/TIN  database  is  intended  to  help 
FCIC  monitor  the  conduct  of  these 
persons.  However,  monitoring  in  and  of 
itself  is  insufficient  if  there  are  no 
penalties  for  violations  of  program  rules. 
FCIC  proposes  to  develop  clear  and 
concise  suspension  and  debarment 
procedures  for  agents,  loss  adjusters, 
reinsured  companies  and  others  who 
fail  to  observe  the  higliest  standards  of 
performance  in  program  delivery  and 
administration. 


•  Price  Elections.  The  GAO 
recommended  in  a  1991  report  that  for 
the  major  crops,  FCIC  set  its  price 
elections  equal  to  the  forecasts  issued  by 
the  World  Agricultural  Outlook  Board 
ia  its  semi-aimual  estimates.  These 
estimates  correspond  to  the  cycle  used 
to  prepare  the  annual  budget  of  the 
United  States  Government.  These 
estimates  are  available  only  twice  each 
yQdT.  Based  on  a  sampling  of  a  few 
yaars.  GAO  stated  that  overall  losses 
would  be  reduced  if  this 
recommendation  were  adopted.  FQC  is 
carr.mitted  to  offering  a  price  election 
that  complies  fully  with  the 
requirements  of  the  law.  In  addition,  the 
offer  must  bo  meaningful  to  farmers. 
FCIC  requests  comments  regarding  this 
recommendation  and  assessments  by 
reeders  of  its  likelihood  of  contributing 
to  reduced  loss  ratios  and  imiproved 
participation. 

Readers  are  requested  to  identify 
additional  i.s.sues  that  they  believe  are 
n^Ievant  and  important  to  assist  FQC  in 
its  actions  to  manage  the  program  to 
aci^iove  the  target  loss  rstio  while 
maintaining  cr  increas^ing  participation 
levels. 

in.  Management  Actions  If  Section  II 
Are  Not  Successful 

The  actions  identified  in  Section  II  of 
this  document  represent  a  continuation 
of  current  m.anagement  initiatives  that 
have  been  and  continue  to  be  important 
for  the  effective  administration  of  a 
public  program.  FCIC  believes  that 
successful  completion  of  these  actions 
will  meet  the  objective  of  achieving 
actuarial  soundness  as  required  by 
OERA  93.  Several  years  must  elapse 
befo.'^  it  will  be  possible  to  observe 
FCIC's  achievement  of  the  objective.  In 
the  interim,  attainment  must  be 
measured  by  realistic  models  of  risk  that 
adequately  represent  the  crop  insurance 
program.  Flexibility  in  managing  the 
program  to  attain  the  objective  while 
simultaneously  achieving  other 
important  policy  objectives  must  be 
stressed. 

Few  options  that  do  not  adversely 
alfect  participation  in  a  m.aterial  manner 
are  available  in  the  event  the  actions 
described  in  this  blueprint  are 
determined  to  be  inadequate.  One 
option  is  to  focus  better  on  defining  the 
risk  that  is  included  in  the  premium 
rates  charged  to  current  insureds. 
Extreme  crop  disasters  (such  as  the  1993 
Hooding  and  cold,  wet  growing  season) 
tend  to  be  widespread  and  occur 
infrequently.  Crop  insurance  is  not 
actuarially  sound  in  a  commercial  sense 
because  the  private  sector  cannot 
manage  the  magnitude  of  these  risks  or 
arrange  the  financing  over  the  long 


periods  of  time  needed  to  accumulate 
reserves  for  a  major  disaster.  This 
characteristic  of  crop  disasters  argues 
that  actuarial  soundness  perhaps  should 
be  measured  on  a  basis  that  separates 
normally  expeded  conditions  from  the 
extreme  disasters.  This  would  serve  to 
more  precisely  define  the  risk  included 
in  the  premium  rates  for  current 
insureds,  and  the  risk  that  should  be 
amortized  over  longer  time  periods. 

If  the  above  is  not  acceptable,  another 
action  would  be  to  limit  the  liability  of 
crop  insurance  to  specific  areas  and 
crops.  This  limitation  could  take  the 
form  of  complete  withdrawal  of 
insurance  in  some  cases,  or  limitations 
on  the  volume  of  business  that  would  be 
accepted  in  a  year  for  a  crop  or  area. 
Commercial  insurers  use  this  process  to 
manage  their  exposure  to  avoid 
concentrations  geographically  or  by 
product  line.  Crop  insurance  may  need 
the  same  management  of  its  exposures 
rather  than  accepting  any  and  all  risk 
whenever  farmers  decide  to  enter  and 
exit  the  program.  This  extreme  action 
would  indicate  that  the  program  was 
unable  to  completely  fulfill  its  social 
and  public  policy  responsibilities,  and 
must  be  regarded  as  an  initiative  of  last 
re!?ort. 

rv.  Management  Actions  If  Actions  in 
Section  II  Are  More  Successful  Than 
N'eeded 

The  greatest  impediment  to  increased 
program  participation  will  be  high 
premium  rates  chat  might  result  from 
the  actions  defined  in  this  plan. 
Moderation  of  premium  rate  increases 
will  be  a  priority  if  more  stringent 
program  administration  reduces  the  loss 
ratio  below  the  target.  If  this  occurs. 
experience  should  be  examined  to 
identify  losses  paid  that  no  longer 
should  be  expected.  Once  the  impact  of 
those  losses  is  eliminated  from  the 
experience,  some  improvement  in 
premium  rates  would  be  anticipated. 
FCIC  believes  that  the  remaining 
management  actions  that  have  improved 
administration  of  the  program  or  that 
have  better  defined  the  coverage 
provided  to  U.S.  agriculture  should  not 
be  relaxed  because  these  generally 
represent  good  administration  of  public 
policy. 

Done  in  Washington.  DC  on  April  1, 1994. 
Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 

Corporation. 

jFR  Doc.  94-8244  Filed  4-5-94;  8:45  ami 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Americans  With  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  intent  to  establish 
advisory  committee. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  its 
intent  to  establish  an  advisory 
committee  to  review  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  for  buildings  and 
facilities  and  requests  applications  from 
interested  organizations  for  members  to 
serve  on  the  committee.  The  committee 
will  make  recommendations  to  the 
Access  Board  for  updating  ADAAG  to 
ensure  that  the  guidelines  remain 
consistent  with  technological 
developments  and  changes  in  national 
standards  and  model  codes,  and  meet 
the  needs  of  individuals  with 
disabilities. 

DATES:  Applications  should  be  received 
by  Junes,  1994. 

ADDRESSES:  Applications  should  be  sent 
to  the  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  N\V.,  suite  1000. 
Washington,  DC  20004-1111.  Fax 
number  (202)  272-5447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Mazz,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  N\V.,  suite  1000. 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  21  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  is  responsible  for  developing 
guidelines  under  the  Americans  with 
Disabilities  Act  of  1990  to  ensure  that 
newly  constructed  and  altered  buildings 
and  facilities  covered  by  the  law  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.'  The 


Access  Board  published  its  accessibility 
guidelines  for  the  Americans  with 
Disabilities  Act  in  July  1991.  36  CFR 
part  1191.  Appendix  A.  These 
guidelines,  knovkm  as  the  Americans 
with  Disabilities  Act  Accassibility 
Guidelines  (ADAAG).  have  been 
adopted  by  the  Department  of  Justice 
and  the  Department  of  Transportation  as 
the  accessibihty  standards  for  newly 
constructed  and  altered  places  of  public 
accommodation,  commercial  facilities, 
and  transportation  facilities  covered  by 
the  Americans  with  Disabilities  Act.2  28 
CFR  part  36.  Appendix  A;  49  CFR  part 
37,  Appendix  A. 

When  it  initially  published  ADAAG, 
the  Access  Board  announced  that  it 
would  periodically  review  and  update 
the  guidelines  to  ensure  that  they 
remain  consistent  with  technological 
developments  and  changes  in  national 
standards  and  model  codes,  and  meet 
the  needs  of  individuals  with 
disabilities.  56  FR  35410  (July  26, 1991). 
The  Access  Board  also  stated  that  it 
would  work  cooperatively  with  national 
standards  and  model  code  organizations 
to  achieve  a  single  standard  over  time 
that  meets  the  requirements  of  the 
Americans  with  Disabilities  Act  and 
that  can  be  adopted  as  an  accessibility 
code  by  State  and  local  governments 
throughout  the  country.  Id. 

The  Access  Board  will  begin  the 
process  of  reviewing  and  updating 
ADAAG  this  fiscal  year  by  establishing 
an  ADAAG  Review  Advisory  Committee 
(Committee).  The  establishment  of  the 
Committee  would  be  in  the  public 
interest  and  would  support  the  agency 
in  performing  its  duties  and 


'  The  Access  Bo.^rd  is  an  independent  Federal 
agency  established  by  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended,  whose 
primary  mission  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 


con.sists  of  25  members.  Thirteen  are  appointed  bv 
the  President  from  among  the  public,  a  majority  of 
who  are  required  to  be  individuals  with  disabilities. 
The  other  twelve  are  heads  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 
Executive  Level  IV  or  above:  The  Departments  of 
Health  and  Human  Services.  Education. 
Transportation.  Housing  and  Urban  Development, 
L.abor.  Interior.  Defense,  lustice.  Veterans  Affai.-s. 
and  Commerce;  General  Services  Administration; 
and  United  States  Postal  Services. 

2 The  Access  Board  has  initialed  rule.making  to 
add  new  sections  to  ADAAG  for  certain  State  and 
local  government  facilities  covered  by  the 
Americans  with  Disabilities  Act.  57  FR  60612 
(December  21. 1992).  Under  Department  of  lustice 
regulations.  State  and  local  governments  presently 
have  the  option  of  using  ADAAG  or  an  earlier 
accessibility  standard,  the  Uniform  Federal 
Accessibility  Standards  (UFAS).  when  constructing 
or  altering  buildings  and  facilities.  28  CFR 
35.151(c).  The  Department  of  Justice  is  expected  to 
amend  the  regulations  in  the  near  future  to 
eliminate  this  option.  The  Access  Board  is  also 
working  with  other  Federal  agencies  to  use  ADAAG 
as  the  basis  for  the  accessibility  standard  for 
federally  financed  facilities  covered  by  the 
Architectural  Barriers  Act.  Eventually,  it  is 
anticipated  that  there  will  be  a  single  accessibility 
standard  for  all  public  and  private  buildings  and 
facilities  covered  by  the  Americans  with  Disabilities 
Ac!  and  the  Architectural  Barriers  Act. 


responsibilities  under  the  Americans 
with  Disabilities  Act.  The  Committee 
will  re\'iew  ADAAG  in  its  entirety  and 
make  recommendations  to  the  Access 
Board  on: 

•  Improving  the  format  and  usability  of 
ADAAG; 

•  Reconciling  editorial  and  substantive 
differences  between  ADAAG  and  national 
standards  and  model  codes,  including  the 
CABO/ANSI  All 7.1-1 992  American 
National  Standard  for  Accessible  and  Usable 
Buildings  and  Facilities; 

•  Updating  ADAAG  to  reflect 
technological  developments  and  to  meet  the 
needs  of  individuals  with  disabilities;  and 

•  Coordinating  future  revisions  to  ADAAG 
with  national  standards  and  model  codes 
organizations. 

The  Committee  will  be  expected  to 
present  a  report  with  its 
recommendations  to  the  Access  Board 
within  one  year  of  the  Committee's  first 
meeting. 

The  Access  Board  requests 
applications  from  organizations 
representing  the  following  interests  for 
membership  on  the  Committee: 

•  Architects  and  design  professionals; 

•  Building  owners  and  operators; 

•  Individuals  with  disabilities; 

•  Model  code  groups; 

•  State  and  local  building  and  accessibility 
code  officials;  and 

•  Other  persons  affected  by  accessibility 
standards. 

The  number  of  Committee  members  will 
be  limited  to  effectivtly  accomplish  the 
Committee's  work  and  will  be  balanced 
in  terms  of  interests  represented. 

Applications  should  be  sent  to  the 
Access  Board  at  the  address  listed  at  the 
beginning  of  this  notice.  The  application 
should  include  a  statement  of  the 
organization's  interests  and  the  name, 
title,  address  and  telephone  number  of 
the  person  who  would  represent  the 
organization  on  the  Committee.  The 
application  should  also  describe  of  the 
person's  qualifications,  including  any 
experience  the  person  has  had  with 
developing  or  applying  national 
standards,  model  codes,  or  State  and 
local  codes.  Committee  members  will 
not  be  compensated  for  their  service. 
The  Access  Board  may  pay  travel 
expenses  for  a  limited  number  of 
persons  who  would  otherwise  be  unable 
to  participate  on  the  Committee. 
Committee  members  will  serve  as 
representatives  of  their  organizations, 
not  as  individuals.  They  will  not  be 
considered  special  government 
employees  and  will  not  be  required  to 
file  confidential  financial  disclosure 
reports. 

After  the  applications  have  been 
reviewed,  the  Access  Board  will  publish 
a  notice  in  the  Federal  Register 
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announcing  the  appointment  of 
Committee  members  and  the  first 
meeting  of  the  Committee.  The 
Committee  will  operate  in  accordance 
with  the  Federal  Advisor/  Committee 
Act,  5  U.S.C.  app  2.  The  Office  of 
Management  and  Budget  has  approved 
the  Committee  in  accordance  with 
Executive  Order  12838.  Committoe 
meetings  will  be  held  in  Washington, 
DC.  Each  meeting  will  be  open  to  the 
p\)blic.  A  notice  of  each  met-ting  will  be 
published  in  the  Federal  Register  at 
least  fifteen  days  in  advance  of  the 
meetifig.  Records  will  be  kept  of  each 
meeting  and  made  available  for  public 
inspection. 

AlthcuL'h  the  Conmiitteo  will  he    - 
limited  in  sizo.  there  will  b:'  an 
opportunity  for  the  public  to  prc'^-:  ^{ 
written  information  to  the  Cu'Tiiriitee 
and  to  comment  at  Committea  rr.cjtings. 
Persons  and  orv:3nizat:ons  wh.o  are 
in-erested  in  pcrlicular  sectio.is  of 
ADA.^G,  are  encourygtd  to  inform  ',ne 
.\r.r.-iis  Board  of  their  intercs's.  Tlie 
Acciiss  Board  will  notify  persons  and 
nrranizjiions  who  ir.ditate  intere<^t  in 
particular  f "Cions  of  ADAAG  when 
Committee  meeting-:  are  s'..hcdu:ed  to 
discu'is  tho'^e  sections. 

Authorized  by  vote  of  the  Access 
Board  on  NovomLer  10,  1993. 
luditb  E.  HeiAinann, 

Chairman,  U.S.  Architecitircil  and 
Trjnspprtjtion  B;irritTS  Cnrr.pHancf!  Board. 

[rn  D'x.  94-8230  Filed  4-5-94;  8.45  a.^.il 

BtLLiNQ  CODE  SIJO-OI-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  tho  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  National  Security  Assessment  of 
the  Cartridge  and  Fropellant  Actuated 
Device  Industry. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collcctioh. 

Burden:  400  hours. 

Number  of  Respondents:  50. 

Avg  Hours  Per  Response:  8  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  50  firms  to  assess  the 
health  and  competitiveness  of  the 
Cartridge  and  Propellant  Activated 
Device  Industry.  Recommendations  will 
be  made  to  maintain  the  viability  of  this 
critical  industry. 


Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

0S4B  De<ik  Officer:  Gary  VVaxman, 
(202) 395-7340. 

Copies  of  the  above  in'"o.'-mation 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Fomis  Clearance  Oiucer.  (202)  482- 
3271 ,  Dep<irtment  of  Com.merce,  room 
5327, 14th  and  Constitution  Avenue, 
N^.V..  Washington,  DC  30230. 

Written  comments  and 
^!(:o.^^mf•nd^.lio^'.,';  f;  r  t!.^-  proposed 
information  col!tx:ti;  n  should  be  sent  to 
G.:-;,'  Wexii.an,  GM'd  Desk  Officer,  room 
3i;'JB.  New  Executive  Office  Building, 
Wuhington,  DC  2i>503. 

Dftt.d  SUr  h  37.  1:194. 
Fdward  VichaL^,       s 

D'  i*:rt:rrntr:l  Forrr.s  Clenrnwe  Officer,  Office 

rt  -1  im^i-mcnt ani 0.-gari::aiior. 

\'  H  D(x:.  94-8251  Filed  4-5-91;  8  45  dm) 

E  LiJ>*G  CODE  aSIO-CW-F 


International  Trade  Administration 

[A-S57-304] 

Silicon  Metal  From  Argentina; 
Amendment  to  Final  Results  of 
Antid'jmping  Administrative  Review 

SUMMARY:  On  Decoinbcr  14,  1993.  the 
Department  of  Commerce  (the 
Dep;irtment)  published  in  the  Federal 
Register  the  final  results  of 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina.  The  results 
covered  the  period  March  29,  1991 
through  August  31,  1992.  For  one  firm, 
Silarsa,  we  are  amending  these  final 
results  due  to  a  clerical  error. 
EFFECTIVE  DATE:  April  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugel.man 
at  (202) 482-5253,  Office  of 
Antidumping  Compliance,  International 
Tra<'e  Administration,  U.S.  Department 
of  Comm.erce,  14th  Street  and 
Constitution  Avenue,  N\V.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  14, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  ¥R  65336)  the  final  results 
of  administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  (57  FR  48779. 
September  26,  1991).  The  review 
covered  the  period  March  29.  1991 
through  August  31,  1992. 


Since  Silarsa  did  not  respond  to  the 
Department's  request  for  cost  of 
production  and  constructed  value 
information,  for  the  final  results  we 
relied  on  best  information  available 
(BIA)  for  Silarsa.  As  BIA,  we  used  the 
dumping  margin  petitioners  had 
constructed  by  using  the  information  on 
the  record  of  the  review. 

Subsequent  to  the  publication  of  the 
final  results,  we  fLXieived  timely 
allegations  of  ministerial  errors  from 
Silarsa.  Silarsa  requested  that  we  correct 
certain  claimed  errors  in  the  calculation 
of  Silarsa's  cost  of  .man'.ifacturing  (COM) 
and  constru.  tod  value  (CV).  v.'hich 
afrected  the  final  margin  we  assigned  to 
Silarsa.  Silarsa  pointed  cut  that. 
con!.'^a.-y  to  ha?ic  accounting  principles, 
the  Department  hid  crrcneonsly  double- 
countrd  the  cost  of  maleri.iils  by  adding 
■•1992  WIP  (work  in  process)"  and 
"1992  Finished  Goods"'  to  Silarsa's 
'•1992Purcha^es■'. 

In  rcNponse.  petitioners  stated  that 
Siiarr-a's  request  was  without 
foundation.  Petitioners  noted  that  the 
Department  assigned  Silar.sa  a  BL^  rate 
of  54.977o  because  Silarsa  terminated  its 
participation  in  the  review  only  after  the 
Department  initiated  a  sales-below-cosf 
investigation  based  on  petitioners' 
allegations.  Petitioners  further  asserted 
that  the  arguments  raised  by  Silarsa  in 
its  clerical  error  allegation  did  not 
constitute  the  type  of  ministerial  error 
discussed  in  19  CFR  333.28(d),  which 
covers  ministerial  errors  of  a  clerical  or 
arithmetic  nature. 

Petitioners  contended  that  Silarsa 
argued  its  case  in  its  rebuttal  brief  and 
in  its  December  23, 1993,  clerical  error 
allegation.  In  petitioners'  view,  this 
attempt  by  Silarsa  to  bring  its  post- 
decision  reargument  of  its  case  under 
the  guise  of  allowing  for  identification 
of  ministerial  errors  is  an  abuse  of  that 
rule  and  should  be  rejected. 

On  March  2. 1994,  the  Court  of 
International  Trade  (CIT),  in  Silarsa  S.A. 
V.  United  States  (Court  No.  94-01- 
00030),  issued  an  order  remanding  the 
final  results  of  the  1991-1992 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  for  the  correctio^i 
of  ministerial  errors.  We  agreed  with 
Silarsa  and  the  CTT  that  certain 
inventory  items  were  double-counted  in 
petitioners'  calculation  of  Silarsa's  cost 
of  materials.  On  March  17, 1994.  the 
Department  submitted  its 
redetermination  on  remand  to  the  OT. 
On  March  24. 1994,  the  OT  affirmed  the 
Department's  redetermination  on 
■remand. 
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Amendment  to  the  Final  Results  of 
Review 

As  a  result  of  our  correction  of  this 
niinisterial  error,  we  have  determined 
that  the  weighted-average  margin  for 
Silarsa  for  the  period  March  29.  1991 
through  August  31, 1992  is  24.62 
percent. 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Ser\'ice  will 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  a  cash  deposit  of  24.62 
percent  will  be  effective  for  all 
shipments  of  the  subject  merchandiso 
produch-d  by  Sila.-sa  and  entered  or 
witbdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  this  notice.  The  cash  deposit 
requirement  for  manufacturers/ 
exporters  other  than  Silarsa  speciCfd  in 
Oie  final  results  of  this  administrative 
review  remain  unaffected  by  this 
amendme.nt. 

This  notice  is  published  pur=;u;int  to 
sec-t;on  751(0  of  the  Tariff  Act  of  1930. 
as  amended,  end  §  35.1.28  of  the 
Department's  regulations. 

Dated:  March  31,  1394. 
Susan  G.  Essennan, 

Assistcnt  Secretary  for  Imyort 

AdiT.inistmtion. 

IFR  Dfx;.  94-8271  Fil.vi  4-15-94:  8:45  an;i 

BILLING  CODE  3;iO-DS-M 


[A-251-824.  A-3C7^11] 

Postporsement  of  Preliminary 
Antidumping  Duty  Determinations: 
Silicomangancse  From  Brazil  and 
Venezuela 

AGENCY:  Import  Administration, 
Interaationrd  Trade  Administration. 
Commerce. 

EFrECTtVE  date:  April  6,  1994. 
FOR  FURTHER  iNFORM^TION  CONTACT: 

Michael  Ready  (Brazil)  or  Edward 
Ea.ston  (Venezuela).  Office  of 
Antidumping  Investigations,  ImpOirt 
Administration.  U.S.  Dtpartment  of 
Com.merce,  14th  Street  and  Constitution 
Avenue,  NVV.,  Washingtor.  DC  2v0230: 
telephone  (202)  482-2613  or  432-l":'7, 
respectively. 

Pn«.iponement 

On  Dvcember  2.  1993,  ti)e  Department 
of  C(..mn:ert;e  (Department)  initiated 
anlidu.nv.iing  duty  investigations  of 
siiicoiraijganer,e  from  Brazil  and 
Venezuela.  On  Man.h  25.  1994.  Elkeni 
Mf  tals  Company  and  the;  Oil,  Chemical 
Kt  Atomic  Workers  Local  3-f.39 
(petitioners),  requested  that  the 


Department  postpone  its  preliminary 
determinations  until  June  10, 1994.  in 
order  to  allow  the  Department  to 
consider  and  act  upon  the  sales-below- 
cost  allegations  submitted  by 
petitioners,  and  to  further  evaluate  the 
deficiencies  in  respondents' 
questionnaire  responses. 

In  accordance  with  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  and  19  CFR 
353.15(c),  we  find  no  compelling 
reasons  to  deny  petitioners'  request  and 
are,  accordingly,  postponing  the  dates  of 
these  prelim.inar,'  determinations  until 
no  later  than  June  10.  1994. 

This  notice  is  publis.hed  pursuant  to 
section  733(c)l2)  of  the  .^ct  nnd  19  CFR 
353.15(d). 

Datpfi:  .March  '30.  1994. 

Susan  G.  Esscrman, 

Aasittant  Secrete r,  f.-r  Inpcrt 
A  d/r.  inii  tru  tJon 

(FK  Doc.  9-1-8260  F.ied  4-5-94  8  45  and 

BILUNG  CODE  3510-CS-P 


[A-5S3-832] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  cf  Final  Determination: 
Antidumping  Duty  Investigation  of 
Color  Negative  Photographic  Paper 
and  Chemical  Components  Thereof 
From  Japan 

AGENCY:  Import  .^dminist:.:ition. 
Irtin-.ationa!  Trade  Adn^inistrntion. 
Con.nierce. 

EFFECTIVE  DATE:  .\pril  C-.  l'}0?. 
FOR  FURTHER  INFORMATION  CONTACT:  Hill 
Crow.  Office  of  Antidun:;.!!  g 
In\est)gation^.  import  Adi.iinistratlon, 
U.S.  Department  of  Commerce.  14th 
Street  and  Con'^tituticn  Avenue,  NW., 
Washington.  DC  20230:  triephone  (202) 
482-0116. 

Preliminary  Determination 

We  preliminririly  deterrr.ir-.e  that  color 
negntive  photographic  [  apnrand 
chemical  components  tht-r^f  (CN'PP) 
from  Jnpan  are  being,  or  are  likely  to  he, 
sold  in  the  United  States  at  less  than  fair 
v.-ilue.  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Art). 
The  estimated  margins  aie  shown  in  the 
"Suspension  of  Liquidrti.m"  sef.tion  of 
this  notice. 

Case  History 

Since  the  initiation  cf  this 
investigation  on  September  20,  19G3  {^8 
FR  50331,  September  27,  1993).  the 
following  events  have  CK.rurred. 

On  October  15,  1993,  th-  International 
Trade  Comm.ission  (ITC)  issued  an 


affirmative  preliminary  injury 
determination. 

On  November  15. 1993,  the 
Department  presented  an  antidumping 
duty  questionnaire  for  CNPP  to  Fuji 
Photo  Film.  Company,  Ltd..  hereinafter 
referred  to  as  "Fuji"  or  "respondent" 
(see  February  28. 1994,  memorandum  to 
the  file).  Respondent  submitted  sales 
questionnaire  responses  in  December 
1993  and  January  1994.  The  Department 
issued  supplemental  sales 
questionnaii-es  in  Febniary  1994. 
Respondent  submitted  the  responses  to 
these  supplem.ental  qucstioruiaires  in 
February  and  March  1994. 

On  December  14,  1993,  respondent 
submitted  a  statement  in  support  of  the 
Department  postponing  the  preliminary 
determination  in  this  investigation.  On 
December  23.  1993,  petitioner  reqi].«;fed 
that  the  Department  postpone  the 
preliminary  determination  until  M.in  h 
29.  1994.  pursuant  to  19  CFR  353.1.'l( ) 
(1993).  The  Department  granted  this 
request  on  January  6.  1?94  (59  FR  1927. 
Jonua.n*-  13,  1^*94)' 

Oi!  .March  2,  1994.  petitioner 
scbmitted  an  allegation  that  critical 
circumstanct»s  exist  with  respect  to 
imports  of  CNTP  from  Japan.  On  Man  h 
4,  1^94.  the  Depa.rtmenf  sent  respondent 
a  critical  circumstances  question  ;:air*j. 
Re--.pondent  submittt^d  responses  to  the 
Depart.ment's  critical  circumstances 
questionnaire  on  March  18,  1994. 

On  March  8,  1994.  in  accordance  with 
r.l  CFR  353.20(b),  respondent  requested 
that,  in  the  event  of  an  affirmative 
pn'liminary  determination,  th^ 
Dep.irtment  postpone  thi-  final 
detemindtion. 

Scope  of  bivcsttgation 

Fc-  purposes  of  this  investi^jticn. 
color  negative  photogrnp'iic  paper  :s  all 
sensitized,  unexposed  silver-halid;! 
color  negative  p.hct_oj;r^phic  p.'.pi-r. 
whether  in  master  rolls,  smaller  rf,Iis  or 
shoe's.  Chemical  compor.ents  inrl-.:de 
scr.sifized  (whether  chemicailv  or 
spectrally)  ard  unsensitized  emulsions, 
co\ip|frs,  and  coupler  dispersions  used 
in  making  color  negative  phclogmphic 
pap-r. 

Unsensitized  silver-ha'ide  emulsions 
corsi.-t  cf  silvi  r-haiide  microcrystals 
disperstd  in  a  geiatin  and  water  matrix 
after  pnparalion  and  washing  to  remove 
soluble  salts.  Unsensiti7ed  emulsions 
are  noturally  sensitive  Ui  blue  and 
ultraviolet  light,  but  cani;ot  effiritiitlv 
convert  light  to  fo.Tn  a  rcior  im^ee 
without  fu.rther  processing.  Sensitized 
emulsions  have  been  lrt-f.ted  to  inert: :rs=» 
their  sensitivity  across  the  entire 
spe,  tru.m  and/or  treated  by  the  a  ^-l.'io-i 
of  spedral  sensitizing  dyes  to  .maii'  rhe 
emulsions  selectively  sensitive  to 
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EpeciHc  wavelengths  of  light.  A  coupler 
is  a  cclorless,  water-insoluble  chemical 
capable  of  reacting  with  a  silver-halide 
development  product  to  form  a  dye.  A 
coupler  dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  coniain  organic  solvents,  chemicals 
to  stabilize  the  coupler  and  other 
substances. 

Specifically  excluded  from  this 
investigation  are  all  paper  and  chemical 
products  not  used  in  the  silver  halide 
process  which  are  used  in  other  imaging 
technologies.  Products  outside  the  scope 
include  toner  and  developer  chemicals 
used  in  electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  of  the 
investigation  is  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
color  negative  photographic  paper. 

The  color  negative  photographic 
paper  subject  to  this  investigation  is 
currently  classifiable  under  HTSUS 
subheadings  3703.10.303U  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersioris  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 
3707.90.6000,  2933.19.3000, 
2933.90.2500  and  2934.90.2000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

To  avoid  suspension  of  liquidation  of 
non-subject  chemicals,  those  items 
entered  under  the  HTSUS  subheadings 
listed  above,  which  are  not  for  use  in 
the  color  negative  photographic  paper 
production  process,  must  be 
accompanied  by  an  importer's 
declaration  to  the  Customs  Service  to 
that  effect. 

In  order  to  be  excluded  from  the 
suspension  of  liquidation  ordered  in 
this  notice,  all  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers,  and 
coupler  dispersions  entered  into  the 
United  States  must  be  accom.panied  by 
an  importer's  declaration  to  the  Customs 
Service  to  tlie  effect  that  they  are  not  for 
u.se  in  the  color  negative  photographic 
paper  production  process  and  will  not 
be  used  in  the  color  negative 
photographic  paper  production  process. 


!  On  February  18,  1994,  petitioner  and 
respondent  submitted  comments  on 
whether  the  chemical  components  are 
in  the  same  class  or  kind  of 
merchandise  as  color  negative 
photographic  paper.  Petitioner  argues 
that  the  subject  merchandise  constitutes 
one  class  or  kind  of  merchandise, 
whereas  respondent  argues  that  the 
merchandise  included  in  the  scope  of 
investigation  constitutes  two  classes  or 
kinds  of  mierchandise.  We  determined 
that  color  negative  photographic  paper 
and  the  chemical  components  constitute 
one  class  or  kind  of  merchandise  (see 
March  24,  1994,  decision  memorandum 
from  Richard  W.  Morelnnd  to  Barbara  R. 
Stafford).  We  bn.sed  our  duterminntion 
on  ths  criteria  set  forth  in  Diversified 
Products  V.  United  States,  572  F.  Supp. 
883  (1983)  and  Kyowa  Gas  Chemical 
Industry  Co.,  Ltd.  v.  United  States.  582 
F.  Supp.  887(1984). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1.  1993,  through  August  31, 
1993. 

Such  or  Similar  Comparisons 

I  In  this  investigation,  we  have  only 
examined  sales  of  color  negative 
photographic  paper;  we  have  not 
examined  sales  of  chemical  components 
because  respondent  did  not  make  such 
sales  during  tl;c  POI  (.;ee  October  22, 
1993,  memorandum  from  James  Maeder 
to  David  Binder).  We  have  determined 
for  purposes  of  the  preliminary 
determination  that  the  color  negative 
photographic  paper  covered  by  this 
investigation  comprise  a  single  category 
of  "such  or  similar"  merchandise. 
Respondent  reported  products  that  are 
identical  according  to  the  Department's 
matching  criteria,  but  have  minor  cost 
differences  based  on  the  emulsions 
contained  in  each  product.  For  purposes 
of  the  preliminary  determination,  we  are 
treating  these  products  as  identical  and 
are  making  no  adjustments  for 
differences  in  m.erchandise  between  the 
products  as  claimed  by  respondent  in 
accordance  with  19  CFR  353.57.  This  is 
because  respondent  failed  to  provide  a 
narrative  description  for  its  adjustments 
for  differences  in  merchandise  that 
explains  the  exact  nature,  source,  and 
size  of  each  difference.  We  have 
instructed  the  respondent  to  submit  a 
thorough  description  of  its  adjustments 
for  differences  in  merchandise  so  that 
these  adjustments  can  be  considered  for 
use  in  the  final  determination  (see 
Februarj'  23, 1994,  decision 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 


Fair  Value  Comparisons 

To  determine  whether  sales  of  CNPP 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States. 

On  March  22,  1994,  respondent 
submitted  clarifications  regarding  its 
response  to  section  C  of  the 
Department's  questionnaire  regarding 
U.S.  sales.  Respondent  requested  that 
the  Department  consider  backup 
calculations  for  reported  ocean  freight 
charges,  and  U.S.  short-term  interest 
rates.  In  this  submission,  Fuji  also 
provided  clarification  concerning 
certain  Fuji-Hunt  (a  U.S.  entity  related 
to  Fuji)  delivery  expenses  and  certain 
Fuji-Hunt  indirect  selling  expenses. 
This  submission  was  received  too  late  to 
be  used  for  purposes  of  the  preliminary 
determination;  however,  we  will 
consider  this  submission  in  our  final 
determination. 

Based  on  information  submitted  by 
respondent,  we  reclassified  a  certain 
movement  expe.nse  as  revenue,  and 
added  it  to  the  U.S.  gross  unit  price.  We 
added,  where  appropriate,  freight 
revenue  to  the  U.S.  gross  price,  before 
adjusting  for  freight  costs. 

We  made  deductions,  where 
appropriate,  for  discounts  and  rebates, 
and  the  following  movement  charges: 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  broker's 
commission,  U.S.  duty,  and  several  U.S. 
inland  freight  charges  including  inland 
freight  insurance.  For  certain  inland 
freight  charges  applicable  to  sales  made 
through  Fuji-Hunt,  as  minor  charge- 
specific  best  information  available 
(BIA),  the  Department  increased  the 
reported  charges  to  account  for  missing 
values.  Additionally,  we  deducted 
commissions  and  direct  selling 
expenses  which  include  advertising, 
credit  expenses,  and  a  combination  of 
promotional  expenses  which  constitute 
other  direct  selling  expenses.  We 
recalculated  U.S.  imputed  credit  using 
the  reported  dates  of  shipment  and 
payment  because  the  amounts  reported 
by  the  respondent  did  not  consistently 
reflect  the  method  described  in  the 
questionnaire  response.  We  then 
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adjusted  the  U.S.  price  for  additional 
product  preparation  performed  by 
certain  parties  after  exportation.  The 
preparation  performed  by  certain  parties 
was  treated  as  a  component  of  total 
packing  costs  which  were  deducted 
from  USP. 

We  also  deducted  indirect  selling 
expenses  which  include  those  indirect 
selling  expenses  that  Fuji-US.\  (Fuji's 
principal  related  U.S.  entity)  incurred  in 
its  general  sales  activities,  those  indirect 
soiling  expenses  that  Fuji-Hunt  incurred 
in  its  sales  and  marketing  activities, 
foreign  and  U.S.  pre-sale  warehousing 
expenses,  inventory  carrying  costs, 
premiums  for  product  liabilitv 
insurance,  and  indirect  selling  t-p'/nses 
incurred  in  Japan. 

For  purposes  of  the  fireliniinary 
determinotion,  wo  are  accepting 
re'pcndc:->t's  treatment  of  Fuji-US.^'s 
coi  in.issir.ns  paid  to  an  ur.n:lated  party 
and  Fuii-Hunt's  commi.ssions  cs  direct' 
selling  expenses  and  commissions  pa;d 
to  Fuji-USA's  employees  as  indirect 
selling  expenses  poinding  the  receipt  of 
aJditicnai  information  to  be  used  for  the 
finil  detennination.  We  treated  all 
adverti.-ing  costs  as  direct  selling 
expenses  because  respondent  reported 
that  all  advertising  is  directed  at  their 
customers'  customers. 

We  made  an  adjustment  to  U.S.  price 
for  the  consumption  tax  paid  on  the 
comparison  sales  in  Japan.  In  Federal- 
Mogul  Corporation  and  The  Tonringtnn 
Company  V.  United  States,  Slip  Op.  93- 
194  (OT,  October  7,  1993),  the  Court  of 
International  Trade  [CIT]  prohibited  us 
from  applying  a  purely  tax-neutral 
margin  calculation  methodology. 
Accordingly,  we  made  our  tax 
methodology  conform  to  the 
instructions  of  the  CTT,  and  adjusted 
U.S.  price  for  taxes  by  multiplying  the 
home  market  tax  rate  by  the  price  of  the 
U.S.  merchandise  at  the  point  in  the 
chain  of  commerce  of  the  U.S. 
merchandise  that  is  analogous  to  the 
point  in  the  home  market  chain  of 
commerce  at  which  the  foreign 
government  applies  the  home  market 
consumption  tax. 

In  this  investigation,  the  tax  levied  on 
the  subject  merchandise  in  the  home 
market  is  three  percent.  We  calculated 
the  appropriate  tax  adjustment  to  be 
three  percent  of  the  price  of  the  U.S. 
merchandise  net  of  discounts  reCected 
on  the  invoice  at  the  time  of  sale 
(which,  in  this  case,  is  the  point  in  the 
chain  of  conunerce  of  the  U.S. 
merchandise  that  is  analogous  to  the 
point  in  the  home  market  chain  of 
commerce  at  which  the  foreign 
government  applies  the  home  market 
consumption  tax).  We  then  added  this 
amount  to  the  U.S.  price.  We  also 
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calculated  the  amount  of  the  tax 
adjustment  that  was  due  solely  to  the 
inclusion  of  expenses  in  the  original  tax 
base  that  are  later  deducted  from  the 
price  to  calculate  USP  (i.e.,  three 
percent  of  the  sum  of  any  adjustments, 
expenses  and  charges  that  were 
deducted  from  the  price  of  the  U.S. 
merchandise).  We  deducted  this  amount 
after  all  other  additions  and  deductions 
had  been  made.  By  making  this 
additional  tax  adjustment,  we  avoid  a 
distortion  that  would  cause  the  creation 
cf  a  dumping  margin  even  when  p-e-tax 
dumping  is  zero. 

The  Department  instructed 
respondent  to  report  by  April,  1, 1304, 
a  revLsed  sales  listing  for  sales  of  further 
manufactured  rr.erchandise.  Since 
rcrpondent  will  submit  Ifiis  salfs 
information  too  late  to  be  includc-d  in 
our  preliminary  analysis,  and  because 
respondent's  first  submission  was  too 
deficient  to  use  for  }iur;.o-.v..:  of  this 
preliminary  deterniination,  we  have  not 
i.irludod  further  mcnuf^cturing  sal.^s  in 
cur  analysis  (see  Mart-h  24,  rJ94, 
decision  mer.;cnndum  from  Richard  W. 
Morelar.d  to  Barbara  R.  Stafford). 

Foreign  Market  Value 

We  compared  the  voLme  of  heme 
market  sales  of  ^'.^b-ert  merchandise  to 
the  volume  of  third  oountr>'  sales  to 
detennine  whethv-r  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  We  found  that  the 
home  market  was  viable  for  sales  of 
CNPP. 

The  Department  excluded  from  its 
analysis  certain  sales  of  control  paper, 
hobby  paper,  crvstal  paper,  and  scftech 
paper,  because  these  sales  were  made 
outside  of  the  ordinary'  course  of  trade 
due  to  the  nature  of  the  products  and 
were  made  in  insignificant  quantities. 
We  omitted  error  entries  and  inventory 
adjustment  entries  because  these  entries 
are  not  sales  of  CNPP.  and  because 
respondent  did  not  directly  tie  these 
entries  to  the  relevant  sales  in  the  CNPP 
database.  Additionally,  we  dropped 
cancellation  transactions  from  the  sales 
database,  as  respondent  has  stated  that 
it  cannot  identify  the  original 
transaction  to  which  a  specific 
cancellation  entry  applies.  We  also 
excluded  certain  low-priced  sales  of 
CNPP  because,  despite  a  specific  request 
to  do  so,  respondent  did  not  adequately 
explain  the  nature  of.  or  circumstances 
surrounding,  these  low-priced  sales. 
We  used  the  Department  s  current 
related  party  test,  which  considers 
differences  in  the  level  of  trade,  to 
determine  whether  sales  to  related 
customers  were  made  on  an  arm's- 
length  basis.  For  purposes  of  the 


preliminary  determination,  we 
considered  a  party  as  related  to 
respondent  whenever  respondent  had 
substantial  ownership  in,  or  contractual 
agreements  constituting  business 
control  over,  the  party.  See  Appendix  U 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina  (58  FR  37077,  July  9. 1993) 
for  more  information  on  the 
Department's  related  party  test.  We  did 
not  include  in  our  analysis  any  sales  to 
related  customers  that  v\e  determined 
were  not  at  crm.'s  length. 

We  calculated  FMV  based  on 
delivered  prices,  inclucive  of  packing. 
We  m.^de  de'iuctions  for  inland  freight, 
rebates  and  discounts,  and  direct  sfliing 
cxpen.^ps.  including  promotional  and 
advertising  expenses,  cr'.-dit  expenses, 
v.arrinfy  and  guaranty  expenses,  and 
interest  for  guarantee  deposits,  where 
applicable.  For  those  rebate  programs 
where  re'.pondent  did  not  identify  in 
the  datobase  which  customer  actually 
received  the  rebcle,  we  made  no 
adjustment.  We  disallowed  any  rebate 
not  established  before  the  filing  of  the 
petition.  For  one  expense  claimed  as  a 
rebate,  we  detennined  that  the  expense, 
although  viewed  as  a  direct  selling 
expense  for  CN'PP,  was  overstated 
through  a  misallocalion  of  the  costs; 
consequently  we  did  not  make  any 
adjustment  for  this  expense,  but  will 
consider  doing  so  subsequent  to 
veri.lcation  and  further  explanation. 
Wiih  regard  to  one  promotional  program 
reported  as  3  direct  selling  expense,  we 
did  not  make  an  adjustment  to  FMV 
because  respondent  failed  to  report  the 
expense  properly. 

We  treated  all  advertising  costs  as 
direct  selling  expenses  because 
respondent  reported  that  all  advertising 
is  directed  at  the  customers'  customers. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act.  Where  respondent's  reported  total 
packing  costs  in  Japan  for  certain 
transactions  for  certain  packing  forms 
omitted  a  particular  packing  processing 
charge,  we  added,  as  minor  charge- 
specific  BIA,  the  reported  average 
charge. 

We  made  the  following  deductions 
from  FMV  in  accordance  with  19  CFR 
353.56.  We  calculated  home  market 
credit  expenses  using  the  reported  dates 
of  shipment  and  payment.  VVhere  no 
payment  had  been  received  we  used  the 
average  credit  period  for  home  market 
sales. 

We  deducted  from  FMV  the  weighted* 
average  home  market  indirect  selling 
expenses,  including  inventory  carr>'ing 
costs,  warehousing  expenses,  product 
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liability  premiums,  technical  service 
expenses,  and  two  promotional  minilab 
programs,  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales. 
We  reclassified  these  two  promotional 
programs  as  indirect  selling  expenses. 
While  respondent  had  reported  these  as 
direct  selling  expenses,  we  have' 
preliminarily  determined  that 
respondent  has  not  directly  tied  them  to 
specific  sales  of  CNPP.  We  also 
reclassified  technical  expenses  as 
indirect  selling  expenses  because 
respondent's  documentation  illustrates 
that  these  expenses  relate  to  general 
long-term  assistance,  rather  than 
customer-  or  sales-specific  expenses.  We 
offset  commissions  paid  to  unrelated 
parties  in  the  United  States  by  the 
amount  of  indirect  selling  expenses 
incurred  in  the  home  market  by 
respondent,  capped  by  the  sum  of  U.S. 
commissions  and  indirect  selling 
expenses  incurred,  both  in  Japan  and 
the  United  States,  for  U.S.  sales. 

For  purposes  of  the  preliminary 
determination,  we  have  treated  all 
movement  expenses  as  direct  selling 
expenses.  Therefore,  in  accordance  with 
the  decision  in  Ad  Hoc  Committee  of 
AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  Slip 
Op.  93-1239  (Fed.  Cir.,  January  5, 1994). 
we  made  a  circumstance-of-sale 
adjustment  for  home  market  movement 
expenses.  We  recalculated  indirect 
selling  expenses  incurred  in  the  home 
market  by  reallocating  certain  rebates 
and  promotional  programs  as  indirect 
selling  expenses  rather  than  as  charges 
or  direct  selling  expenses,  respectively, 
because  we  foimd  that  respondent 
misclassified  these  expenses.  We 
classified  product  liability  expenses  as 
indirect  selling  expenses  because 
respondent's  explanations  demonstrate 
that  its  liability  policy  is  general  in 
nature  and  not  tied  to  specific  sales. 

We  included  in  FMV  the  amount  of 
the  consumption  tax  collected  in  the 
Japanese  home  market.  We  also 
calculated  the  amount  of  the  tax  that 
was  due  solely  to  the  inclusion  of 
expenses  in  the  original  tax  base  that  are 
later  deducted  from  home  market  price 
to  calculate  FMV  (i.e.,  three  percent  of 
the  sum  of  any  adjustments,  expenses, 
charges,  and  offsets  that  were  deducted 
from  the  home  market  price).  We 
deducted  this  amount  from  the  FMV 
after  all  other  additions  and  deductions 
were  made.  By  making  this  additional 
tax  adjustment,  we  avoid  a  distortion 
that  would  cause  the  creation  of  a 
dumping  margin  even  when  pre-tax 
dumping  is  zero.  In  addition,  we 
calculated  a  re-adjustment  of  the 
amount  of  tax  to  take  into  account  the 
amount  of  packing  expenses  added  to 


FMV  (i.e.,  three  percent  of  the  packing 
ejqienses). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

On  March  2, 1994,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  CNPP  and 
chemical  components  thereof  from 
Japan.  We  preliminarily  find  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  CNPP  from  Japan, 
in  accordance  with  section  733(e)(1)  of 
the  Act.  To  determine  whether  or  not 
there  have  been  massive  imports  of 
CNPP  (one  of  the  criteria  in  a  critical 
circumstances  analysis)  we  com.pared 
the  export  volume  for  the  six  months 
subsequent  to  the  filing  of  the  petition 
to  that  for  the  six  months  prior  to  the 
filing  of  the  petition.  We  found  that 
exports  of  this  merchandise  fi-om 
respondent  during  the  period 
subsequent  to  receipt  of  the  petition  had 
decreased.  Unless  we  find  that  imports 
of  the  subject  merchandise  were 
massive,  we  do  not  need  to  determine 
whether  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  or 
whether  there  is  knowledge  that  the 
exporter  was  selling  the  merchandise  at 
less  than  its  fair  value. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  CNPP  from  Japan,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdravvTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/exporter 

Margin 
percentage 

Fuji  Photo  Film  Co.  Ltd 

Al  Ottiers 

360.95 
360  95 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

On  March  8, 1994,  in  accordance  with 
19  CFR  353.20(b),  the  sole  respondent 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
determination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  June  30, 1994.  and  rebuttal 
briefs  no  later  than  July  8, 1994.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
2  pages  in  conjunction  with  case  briefs 
on  the  major  issues  to  be  addressed. 
Further,  briefs  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page.  In  accordance  with  19 
CFR  353.38(b).  v/e  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  15, 1994,  at  10  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  the  time,  date, 
and  place  of  the  hearing  48  hours  before 
the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  wHtten  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain: 

(1)  The  party's  name,  address, 
telephone  number; 

(2)  The  number  of  participants;  and 


JMI 
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(3)  A  list  of  the  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b), 
oral  presentations  will  be  limited  to  the 
issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  March  29. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  94-8262  Filed  4-5-94:  8:45  am] 

BILLING  CODE  3S10-OS-P 


[A-421-«06] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Antidumping  Duty  Investigation  of 
Color  Negative  Photographic  Paper 
and  Chemical  Components  Thereof 
From  the  Netherlands 

AGENCY:  Import- Administration, 

International  Trade  Administration. 

Commerce. 

EFFECTIVE  DATE:  April  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Beck,  Office  of  Antidumping 

Investigations,  Import  Administration, 

U.S.  Department  of  Commerce,  14th 

Street  and  Constitution  Avenue,  N\V.. 

Washington,  DC  20230;  telephone  (202) 

482-3464. 

Preliminary  Determination 

We  preliminarily  determine  that  color 
negative  photographic  paper  and 
chemical  components  thereof  (CNPP) 
from  the  Netherlands  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  September  20,  1993, 
(58  FR  50331,  September  27, 1993).  the 
following  events  have  occurred. 

On  October  15, 1993,  the  U.S. 
International  Trade  Commission  (FTC) 
issued  an  affirmative  preliminary 
determination. 

On  November  19, 1993,  the 
Department  presented  an  antidumping 
duty  questionnaire  to  Fuji  Photo  Film 
B.V.  (respondent). 

Respondent  submitted  its  responses  to 
the  Department's  sales  and  cost 
questionnaires  in  December  1993  and 
January  1994.  The  Department  issued 
deficiency  sales  and  cost  questionnaires 
in  February  1994.  Respondent 


submitted  its  responses  to  these 
deficiency  questionnaires  in  February 
and  March  1994. 

On  December  14, 1993,  respondent 
submitted  a  statement  in  support  of  the 
Department  postponing  the  preliminary 
determination  in  this  investigation.  On 
December  23,  1993,  Eastman  Kodak 
Company  (petitioner)  requested  that  the 
Department  postpone  the  preliminary 
determination  until  March  29, 1994, 
pursuant  to  19  CFR  353.15(c)  (1993). 
The  Department  granted  this  request  on 
January  6, 1994  (59  FR  1927,  January  13, 
1994). 

On  March  2, 1994.  petitioner 
submitted  an  allegation  that  critical 
circumstances  exist  with  respect  to 
imports  of  CNPP  from  the  Netherlands. 
On  March  4, 1994,  the  Department  sent 
respondent  a  critical  circimistances 
questionnaire.  On  March  18, 1994, 
respondent  submitted  its  response  to  the 
questionnaire. 

On  March  8, 1994,  respondent 
requested  that,  in  accordance  with  19 
CFR  353.20(b),  in  the  event  of  an 
affirmative  preliminary  determination, 
the  Department  postpone  the  final 
determination. 

Scope  oflnvestigation 

For  purposes  of  this  investigation, 
color  negative  photographic  paper  is  all 
sensitized,  unexposed  silver-halide 
color  negative  photographic  paper, 
whether  in  master  rolls,  smaller  rolls  or 
sheets.  Chemical  components  include 
sensitized  (whether  chemically  or 
spectrally)  and  unsensitized  emulsions, 
couplers,  and  coupler  dispersions  used 
in  making  color  negative  photographic 
paper. 

Unsensitized  silver-halide  emulsions 
consist  of  silver-halide  microcrystals 
dispersed  in  a  gelatin  and  water  matrix 
after  preparation  and  washing  to  remove 
soluble  salts.  Unsensitized  emulsions 
are  naturally  sensitive  to  blue  and 
ultraviolet  light,  but  cannot  efficiently 
convert  light  to  form  a  color  image 
without  further  processing.  Sensitized 
emulsions  have  been  treated  to  increase 
their  sensitivity  across  the  entire 
spectrum  andyor  treated  by  the  addition 
of  spectral  sensitizing  dyes  to  make  the 
emulsions  selectively  sensitive  to 
specific  wavelengths  of  light.  A  coupler 
is  a  colorless,  water-insoluble  chemical 
capable  of  reacting  with  a  silver-halide 
development  product  to  form  a  dye.  A 
coupler  dispersion  consists  of  a  coupler 
dispersed  in  a  water-gel  solution,  and 
may  contain  organic  solvents,  chemicals 
to  stabiUze  the  coupler  and  other 
substances. 

Specifically  excluded  from  this 
investigation  are  all  paper  and  chemical 
products  not  used  in  the  silver  halide 


process  which  are  used  in  other  imaging 
technologies.  Products  outside  the  scope 
include  toner  and  developer  chemicals 
used  in  electrostatic  or  indirect  imaging 
processes  (e.g.,  xerography),  products 
used  in  laser  printing,  and  instant 
photography  products. 

Also  excluded  from  the  scope  of  the 
investigation  are  paper  that  is  designed 
exclusively  for  use  in  graphic  arts 
proofing  equipment  and  does  not 
exceed  160  microns  in  thickness,  and 
emulsions  classified  under  subheading 
3707.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  used  in  the  manufacture  of 
monochrome  graphic  arts  film  or  paper 
that  are  not  used  in  the  production  of 
color  negative  photographic  paper. 

The  color  negative  photographic 
paper  subject  to  this  investigation  is 
currently  classifiable  under  HTSUS 
subheadings  3703.10.3030  and 
3703.20.3030.  Emulsions  are  currently 
classifiable  under  HTSUS  subheadings 
3707.10.0000  and  3707.90.3000. 
Couplers  and  coupler  dispersions  are 
currently  classifiable  under  HTSUS 
subheadings  3707.90.3000, 
3707.90.6000,  2933.19.3000. 
2933.90.2500  and  2934.90.2000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

To  avoid  suspension  of  liquidation  of 
non-subject  chemicals,  those  items 
entered  under  the  HTSUS  subheadings 
listed  above,  which  are  not  for  use  in 
the  color  negative  photographic  paper 
production  process,  must  be 
accompanied  by  an  importer's 
declaration  to  the  Customs  Service  to 
that  effect. 

In  order  to  be  excluded  from  the 
suspension  of  liquidation  ordered  in 
this  notice,  all  sensitized  (whether 
chemically  or  spectrally)  and 
unsensitized  emulsions,  couplers,  and 
coupler  dispersions  entered  into  the 
United  States  must  be  accompanied  by 
an  importer's  declaration  to  the  Customs 
Service  to  the  effect  that  they  are  not  for 
use  in  the  color  negative  photographic 
paper  production  process  and  will  not 
be  used  in  the  color  negative 
photographic  paper  production  process. 

On  February  18, 1994,  f)etitioner  and 
respondent  submitted  comments  on 
whether  the  chemical  components  are 
in  the  same  class  or  kind  of 
merchandise  as  color  negative 
photographic  paper.  Petitioner  argues 
that  the  subject  merchandise  constitutes 
one  class  or  kind  of  merchandise, 
whereas  respondent  argues  that  the 
merchandise  included  in  the  sco}>e  of 
investigation  constitutes  two  class«s  or 
kinds  of  merchandise.  We  determined 
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that  color  negative  photographic  paper 
and  the  chemical  components  constitute 
one  class  or  kind  of  merchandise  (see 
March  24, 1994.  decision  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford).  We  based  cnxr  determination 
on  the  criteria  set  forth  in  Diversified 
Products  V.  United  States,  572  F.  Supp. 
883  (1983)  and  Kyowa  Gas  Chemical 
Industry  Co.,  Ltd.  v.  United  States,  582 
F.  Supp.  887  (1984). 

Period  of  fanrestigatiaB  (POI) 

We  initiated  this  investigation  using  a 
six-month  POI  from  March  1,  1993. 
through  August  31, 1993.  On  October 
13, 1993.  petitioner  requested  that  the 
Department  expand  the  POI.  We 
expanded  the  POI  in  order  to  capture 
U.S.  shipments  made  pursuant  to  an 
October  1, 1991,  contract  with  the 
single-largest  unrelated  purchaser  (see 
December  30, 1993,  decision 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford).  We 
instructed  respondent  to  submit  foreign 
sales  information  of  the  subject 
merchandise  for  the  month  of  November 
1991  to  be  the  basis  for  the  foreign 
market  value  (FMV)  comparison  to  the 
U.S.  shipments  made  pursuant  to  the 
long-term  contract  (see  January  17, 
1994,  decision  memorandum  from 
Richard  W.  Moreland  to  Barbara  R. 
Stafford). 

Such  or  Similar  Conq>arisoi» 

In  this  investigation,  we  have 
examined  sales  of  color  negative 
photographic  paper;  we  have  not 
examined  sales  of  chemical  components 
because  respondent  did  not  make  such 
sales  during  the  POI  (see  October  22, 
1993,  memorandum  from  James  Maeder 
to  David  Binder).  We  have  determined 
for  purposes  of  the  preliminary 
determination  that  the  color  negative 
photographic  paper  covered  by  this 
investigation  comprise  a  single  category 
of  "such  or  similar"  merchandise. 
Respondent  reported  products  that  are 
identical  according  to  the  Department's 
matching  criteria  but  have  minor  cost 
differences  based  on  the  emulsions 
contained  in  each  product.  For  purposes 
of  the  preliminary  determination,  we  are 
treating  these  products  as  identical  and 
are  making  no  adjustments  for 
differences  in  merchandise  between  the 
products  as  claimed  by  respondent  in 
accordance  with  19  CFR  353.57.  This  is 
because  respondent  failed  to  provide  a 
narrative  description  for  its  adjustments 
for  differences  in  merchandise  that 
explains  the  exact  nature,  source,  and 
size  of  each  difference.  We  have 
instructed  the  respondent  to  submit  a 
thorough  description  of  its  adjustments 
for  differences  in  merchandise  so  that 


these  adjustments  can  be  considered  for 
us«  in  the  final  determination  (see 
February  23. 1994,  decision 
mamorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

Fair  Vahie  Comparisons/Muitinational 
Corporation  Provision 

fci  its  petition,  Kodak  alleged  that  all 
of  the  criteria  for  invoking  the 
muhinational  corporation  (MNC) 
provision  have  been  met.  To  determine 
whether  sales  of  OMPP  from  the 
Netherlands  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  appropriate  FMV  as  required  by 
tht  MNC  provision. 

The  MNC  provision,  contained  in 
section  773(d)  of  the  Act,  requires  the 
Department  to  determine  if  the 
foDowing  three  criteria  are  met: 

(1)  Merchandise  exported  to  the 
United  States  is  being  produced  in 
facilities  which  are  owned  or  controlled, 
directly  or  indirectly,  by  a  person,  firm 
or  corporation  which  also  owns  or 
controls,  directly  or  indirectly,  other 
facilities  for  the  production  of  such  or 
similar  merchandise  which  are  located 
in  another  country  or  countries; 

(2)  The  sales  of  such  or  similar 
merchandise  by  the  company  concerned 
in  the  home  market  of  the  exporting 
country  are  nonexistent  or  inadequate  as 
a  basis  for  comparison  with  the  sales  of 
the  merchandise  to  the  United  States; 
and, 

{3)  The  FMV  of  such  or  similar 
merchandise  produced  in  one  or  more 
of  the  facilities  outside  the  country  of 
ejqjortation  is  higher  than  the  FMV  of 
such  or  similar  merchandise  produced 
in  the  facilities  located  in  the  country  of 
exportation.  (In  this  comparison,  we 
must  adjust  the  FMVs  for  any 
differences  between  the  costs  of 
production  in  the  two  countries 
(including  taxes,  labor,  materials  and 
overhead),  pursuant  to  section  773(d)  of 
the  Act). 

If  the  above  criteria  are  met,  then  the 
MNC  provision  instructs  the 
Department  to  compare  USP  to  the  FMV 
of  such  or  similar  merchandise 
produced  in  one  or  more  facilities 
outside  the  country  of  exportation. 

Regarding  the  first  criterion,  Fuji 
Plioto  Film  B.V.  is  wholly  owned  by 
Fnji  Photo  Film  Co.,  Ltd.  in  Japan. 
Further,  Fuji  Photo  Film  Co.,  Ltd. 
produces  the  subject  merchandise  in 
Ja|)an.  Thus,  Fuji  Photo  Film  B.V.  meets 
the  first  criterion. 

Regarding  the  second  criterion,  we 
compared  the  volume  of  home  market 
sales  of  color  negative  photographic 
paper  to  the  volume  of  third  country 
sales  of  color  negative  photographic 


paper,  in  accordance  with  section 
773(dK2)  of  the  Act  and  19  CFR 
353.48(a),  in  order  to  determine  whether 
there  were  sufficient  sales  of  color 
negative  photographic  paper  in  the 
home  market  to  compare  to  sales  of 
color  negative  photographic  paper  to  the 
United  States.  We  found  that  the 
Netherlands  home  market  was  not 
viable  for  comparison  to  sales  to  the 
United  States  (see  January  11, 1994. 
memorandum  from  Richard  W. 

Moreland  to  Barbara  R.  Stafford). 

We  determined,  pursuant  to  19  CFR 
353.49,  that  Germany  is  the  most 
appropriate  third  country  market  for 
purposes  of  the  comparison  of  FMVs 
under  the  MNC  provision  because: 

(1)  Germany  is  the  largest  single  third 
country  market; 

(2)  Ine  type  of  merchandise  sold  in 
Germany  is  more  similar  to  Dutdi 
exports  of  color  negative  photographic 
paper  to  the  U.S.  than  the  type  of 
merchandise  sold  elsewhere;  and 

(3)  The  channels  of  distribution  in 
Germany  are  most  similar  to  those  for 
color  negative  photographic  paper  from 
the  Netherlands  sold  in  the  United 
States  (see  December  30, 1993, 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

Re^rding  the  third  criterion,  we 
compared  German  and  Japanese  FMVs. 
To  calculate  the  FMVs,  we  first 
compared  the  German  and  Japanese 
prices  to  U.S.  price  (see  the  "Foreign 
Market  Value"  section  of  this  notice  for 
a  complete  description  of  how  we 
calculated  the  German  and  Japanese 
FMVs). 

Once  we  had  calculated  the  two 
FMVs,  we  calculated  a  comparison 
adjustment  for  each  product-specific 
FMV  to  determine  whether  any  of  the 
observed  differences  in  value  between 
the  FMV  of  products  produced  in  Japan 
and  the  FMV  of  products  produced  in 
the  Netherlands  and  sold  in  Germany 
were  attributable  to  differences  in  costs 
of  production.  The  comparison 
adjustment  included  the  costs  of 
materials,  labor,  fixed  and  variable 
overhead,  general  and  administrative 
expense  and  interest  incurred  in 
producing  the  product. 

For  the  German  adjustment,  the 
Department  relied  on  the  submitted  cost 
information  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

U)  We  excluded  income  from 
investment  grants  as  this  generally 
relates  to  income  tax  credits  which  are 
not  considered  a  production  cost; 

(2)  We  did  not  include  foreign 
exchange  gains  or  losses  resulting  from 
sales  transactions  as  they  are  not  related 
to  production  costs;  and. 


(3)  We  reallocated  CNPP  specific 
research  and  development  costs  to 
reflect  the  benefits  experienced  by 
facilities  in  Japan  and  the  Netherlands. 

For  the  Japanese  adjustment,  the 
Department  relied  on  the  submitted  cost 
information  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

(1)  We  excluded  losses  from  the 
disposal  of  fixed  assets  as  these  costs 
did  not  appear  to  relate  to  the  subject 
merchandise; 

(2)  We  did  not  include  foreign 
exchange  gains  or  losses  resulting  from 
sales  transactions  as  they  are  not  related 
to  production  costs; 

(3)  We  reallocated  CNPP  specific 
research  and  development  costs  to 
reflect  the  benefits  experienced  by 
facilities  in  Japan  and  the  Netherlands; 
and, 

(4)  We  excluded  the  enterprise  tax  in 
our  calculation  of  general  and 
administrative  expenses  because  this  tax 
is  based  on  income  and  is  not 
considered  a  production  cost. 

In  calculating  the  FMVs,  Japanese 
prices  included  a  consumption  tax  and 
German  prices  did  not.  Thus,  we 
adjusted  the  Japanese  FMV  by 
deducting  the  consumption  tax. 

Next,  we  deducted  tiie  German 
comparison  adjustment  from  the 
German  FMV  and  the  Japanese 
comparison  adjustment  from  the 
Japanese  FMV.  We  multiplied  the 
resulting  amount  for  each  product  by 
the  quantity  of  U.S.  merchandise  to  ' 
which  the  product  was  compared  in 
order  to  provide  for  an  equitable 
comparison.  Finally,  we  aggregated  the 
values.  From  these  aggregated  values, 
we  determined  that  the  Japanese  value 
was  higher  than  the  German  value. 
Thus,  the  third  criterion  for  invoking 
the  MNC  provision  has  been  met. 

Because  all  of  the  above  criteria  for 
the  MNC  provision  have  been  met,  we 
are  required  to  base  the  FMV  for  the 
Netherlands  on  sales  prices  by  Fuji 
Photo  Film  Co.,  Ltd.  in  Japan  (see  the 
March  10,  1994,  memorandum  from  the 
team  to  Barbara  R.  Stafford  for  a  further 
discussion  of  the  Department's  MNC 
methodology). 

United  States  Price 

We  based  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States.  Respondent  did 
not  provide  a  revised  sales  listing  for  the 
foreign  extended  POI  sales  because  of 
ambiguous  language  in  our  deficiency 
questionnaire  regarding  the  due  dates. 
Therefore,  we  have  not  considered  the 
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extended  U.S.  POI  sale  for  purposes  of 
the  preliminary  determination,  but  will 
do  so  for  purposes  of  the  final 
determination.  Additionally,  we 
determined  that  it  is  not  necessary  to 
examine  U.S.  further-manufactured 
sales  from  the  Netherlands  for  purposes 
of  this  investigation  (see  January  17, 
1994,  memorandum  fi-om  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

On  March  21,  1994,  respondent 
submitted  clarifications  regarding  its 
response  to  section  C  of  the 
Department's  questionnaire  regarding 
U.S.  sales.  Respondent  requested  that 
the  Department  recalculate  a  certain 
inland  insurance  expense  and  a  certain 
indirect  selling  expense.  This 
submission  v.as  received  too  late  to  be 
used  for  purposes  of  the  preliminary 
determination;  however,  we  will 
consider  this  submission  in  our  final 
determination. 

Based  on  information  submitted  by 
respondent,  we  reclassified  a  certain 
movement  expense  as  revenue,  and 
added  it  to  the  U.S.  gross  unit  price. 

We  made  deductions,  where 
appropriate,  for  discounts  and  rebates 
and  for  the  following  movement 
charges:  foreign  brokerage,  foreign 
inland  freight,  marine  insurance.  oc:ean 
freight,  U.S.  broke—j^e  and  handling 
charges,  U.S.  duty,  U.S.  inland  freight, 
and  U.S.  inl,-nd  insurance.  We  added  an 
amount  for  duty  drawback. 

We  deducted  commissions  and  direct 
selling  expenses  which  include 
advertising,  credit  expenses,  and  a 
combination  of  promotional  expenses 
which  constitute  other  direct  selling 
expenses.  We  recalculated  U.S.  imputed 
credit  using  the  reported  dates  of 
shipment  and  payment  because  the 
amounts  reported  by  the  respondent  did 
not  consistently  reflect  the  method 
described  in  the  questionnaire  response. 
We  have  adjusted  USP  for  additional 
product  preparation  performed  bv 
certain  parties  after  exportation. 

We  also  deducted  indirect  selling 
expenses  which  include  those  indirect 
selling  expenses  that  Fuji-USA 
(respondent's  principal  related  U.S. 
entity)  incurred  in  its  general  sales 
activities,  those  indirect  selling 
expenses  that  Fuji-Hunt  (a  U.S.  entity 
related  to  respondent)  incurred  in  its 
sales  and  marketing  activities,  foreign 
and  U.S.  pre-sale  warehousing 
expenses,  inventory  carrying  costs, 
premiums  for  product  liability 
insurance,  and  indirecl  selling  expenses 
incurred  in  Japan. 

For  purposes  of  the  preliminary 
determination,  we  are  accepting 
respondent's  treatment  of  Fuji-US.^ 's 
commissions  paid  to  an  unrelated  party 
and  Fuji-Hunt's  commissions  as  direct 


selling  expenses,  and  commissions  paid 
to  Fuji-USA's  employees  as  indirect 
selling  expenses.  We  treated  all 
advertising  costs  as  direct  selling 
expenses  because  respondent  reported 
that  all  advertising  is  directed  at  their 
customers'  customers. 

We  made  an  adjustment  to  USP  for 
the  consumption  tax  paid  on  the 
comparison  sales  in  Japan.  However,  in 
Federal-Mogul  Corporation  and  The 
Torrington  Company  \.  United  States, 
Slip  Op.  93-194  or  (October  7,  1093). 
the  Court  of  International  Trade 
prohibited  us  from  applying  a  purely  tax 
neutral  margin  calculation 
methodology.  Accordingly,  we  made 
our  tax  methodology  conform  to  the 
instructions  of  theCIT.  and  adjusted 
U.S.  price  for  tax  by  multiplying  the 
Japanese  tax  rate  by  the  price  of  the  U.S. 
merchandise  at  the  point  in  the  chain  of 
commerce  of  the  U.S.  merchandise  that 
is  analogous  to  the  point  in  the  Japanese 
chain  of  commerce  at  which  the 
Japanese  government  cnplies  the 
consumption  tax. 

In  this  investigation,  the  tax  levitd  on 
t^ie  subjeci  merchandi.se  in  Japan  is 
three  percent.  We  calculated  the 
appropriate  tax  adjustrnt  nl  to  be  three 
percent  of  the  price  of  'he  U.S. 
merchandise  net  of  disf cunts  refiw  tod 
on  the  invoice  at  the  !i-.  .  of  sale 
(which,  in  this  case,  i?,  ij.e  point  in  the 
chain  of  commerce  of  the  U.S. 
merchandi.se,  that  is  an.logous  to  i!>f> 
point  in  the  Japanese  m.jrkef  chain  uf 
commerce  at  which  the  Japanese 
government  applies  the  i  onsumpticn 
tax).  We  then  added  this  amount  to  tlie 
U.S.  price.  We  also  calculated  tho 
amount  of  the  tax  ad;us;ment  that  was 
due  solely  to  the  inclusion  of  expen.ses 
in  the  original  tax  base  t.Sat  are  later 
deducted  from  the  price  to  calculate 
USP  (i.e.,  three  percent  cf  the  sum  of 
nny  adjustments,  expenses  and  charges 
fh.Tt  were  deducted  frcni  the  price  of  the 
U.S.  merchandise).  We  reduced  this  tax 
adju.stment  to  take  into  nt  count  the 
adjustment  to  U.S.  pric  e  fur  duty 
drawback  (i  e.,  three  p-  n  ent  of  the  duty 
drawback  amount  that  was  excluded 
from  the  fax  base).  We  deducted  this 
amount  after  all  other  a'ditions  and 
deductions  had  been  made.  By  making 
this  additional  tax  adjustment,  we  avoid 
a  distortion  that  would  cause  the 
creation  of  a  dumping  margin  even 
when  pre-tax  dumping  is  zero. 

Foreign  Market  Value 

As  described  in  the  "Fair  Value 
Comparison.s/Multinational  Corpcntion 
Provision"  section  of  this  notice,  we  had 
to  calculate  FMVs  in  both  German v  r.nd 
Japan  in  order  to  make  our  MNC 
comparison.  We  calculated  FMVs  ba;.ed 
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on  German  and  Japianese  home  market 
sales  prices,  pursuant  to  section  773(d) 
of  the  Act.  Respondent  did  not  provide 
a  revised  sales  listing  for  the  foreign 
extended  PCH  sales  because  of 
ambiguous  language  in  our  deficiency 
questionnaire  regarding  the  due  dates. 
Therefore,  we  have  not  considered  the 
extended  U.S.  POI  sale  for  purposes  of 
the  preliminary  determination,  but  will 
do  so  for  purposes  of  the  final 
determination. 

For  German  sales,  we  classified 
respondent's  discounts  and  rebates  to 
reflect  the  Department's  standard 
definitions  of  discounts  and  rebates  (i.e., 
a  discoimt  is  a  price  concession  before 
invoicing,  whereas  a  rebate  is  a  price 
concession  after  invoicing).  We 
determined  that  certain  discounts  were, 
in  fact,  rebates,  and  were  treated 
accordingly.  Additionally,  we 
recalculated  credit  expenses  in  Germany 
using  the  reported  dates  of  shipment 
and  payment. 

For  Japanese  sales,  we  excluded 
certain  sales  of  control  paper,  hobby 
paper,  crystal  paper,  and  softech  paper 
from  our  analysis  because  these  sales 
were  made  outside  of  the  ordinary 
course  of  trade  due  to  the  nature  of  the 
products  and  were  made  in  insignificant 
quantities.  We  omitted  error  entries  and 
inventory  adjustment  entries  because 
these  entries  are  not  sales  of  CNPF,  nor 
did  respondent  directly  tie  these  entries 
to  the  pertinent  sales  in  the  CNPP 
database.  We  also  dropped  cancelling 
transactions  as  respondent  stated  that  it 
could  not  identify  the  original 
transaction  to  which  a  specific 
cancellation  entry  applies.  Finally,  we 
excluded  certain  low-priced  sales  of 
CNPP  in  )apan  because,  despite  a 
specific  request  to  do  so,  respondent  did 
not  adequately  explain  the  nature  of.  or 
circumstances  surrounding,  these  low- 
priced  sales. 

Additionally,  for  Japanese  .sales,  we 
made  no  adjustment  for  those  rebate 
programs  where  respondent  did  not 
identify  in  the  database  which  customer 
actually  received  the  rebate. 
Additionally,  we  disallowed  any  rebate 
not  established  before  the  filing  of  the 
petition.  For  one  expense  claimed  as  a 
rebate,  we  determined  that  the  expense, 
although  viewed  as  a  direct  selling 
expense  to  CNPP,  was  overstated 
through  a  misallocation  of  the  costs; 
consequently,  we  did  not  make  any 
adjustment  for  this  expense,  but  will 
consider  doing  so  subsequent  to 
verification  and  further  explanation. 
With  regard  to  one  promotional  program 
reported  as  a  direct  selling  expense,  we 
did  not  make  an  adjustment  to  FMV 
because  respondent  failed  to  report  the 
expense  properly.  Because  respondent 


failed  to  report  shipment  dates,  we  were 
unable  to  recalculate  credit  expenses: 
thus,  we  made  no  adjustments  for  credit 
expenses.  We  treated  all  advertising 
costs  as  direct  selling  expenses  because 
respondent  reported  that  all  advertising 
is  directed  towards  the  customers' 
customers. 

For  Japan  sales,  we  recalculated 
indirect  selUng  expenses  incurred  in  the 
Japanese  home  maricet  by  reallocating 
certain  rebates  and  promotional 
programs  as  indirect  selling  expenses 
rather  than  as  charges  or  direct  selling 
expenses,  resjiectively,  because  we 
found  that  respondent  has  misclassified 
these  expenses.  We  classified  product 
liability  expenses  as  indirect  selling 
expenses  because  respondent's 
explanations  demonstrate  that  its 
liability  policy  is  general  in  nature  and 
not  tied  to  specific  sales.  We  also 
reclassified  technical  expenses  as 
indirect  selling  expenses  because 
respondent's  documentation  illustrates 
that  these  expenses  relate  to  general 
long-term  assistance,  rather  than 
customer-  or  sales-speci.^ic  expenses. 

For  both  German  and  Japanese  sales, 
we  used  the  Department's  current 
related  party  test,  which  considers 
differences  in  the  level  of  trade,  to 
determine  whether  sales  to  related 
customers  were  made  on  an  arm's- 
length  basis.  For  purposes  of  the 
preliminary  determination,  we 
considered  a  party  as  related  to 
respondent  in  Japan  whenever  there  was 
evidence  of  substantial  ownership  in,  or 
contractual  agreements  constituting 
business  control  over,  the  party.  See 
Appendix  II  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  (58  FR  37077.  July  9. 
1993)  for  more  information  on  the 
Department's  related  party  test.  For  both 
German  and  Japanese  sales,  we  did  not 
include  in  our  analysis  any  sales  to 
related  customers  that  we  determined 
were  not  at  arm's  length. 

We  calculated  German  and  Japanese 
FMVs  based  on  delivered  prices, 
inclusive  of  packing.  We  made 
deductions  for  discounts  and  rebates, 
where  appUcable.  For  purposes  of  the 
preliminary  determination,  we  have 
treated  all  movement  expenses  as  direct 
selling  expenses.  Therefore,  in 
accordance  with  the  decision  in  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States.  Slip  Op.  93-1239  (Fed.  Cir., 
January  4,  1994).  we  made  a 
circumstance-of-sale  adjustment  for 
foreign  movement  expenses. 

VVe  further  deducted  from  the 
Jafyanese  FMV  the  appropriate  direct 
selling  expenses,  including  advertising 


expenses  and  warranty  expenses.  We 
deducted  credit  expenses  from  the 
German  FMV. 

We  deducted  German  and  Japanese 
indirect  selling  expenses,  including 
inventory  carrjing  costs,  technical 
services  (Japan  only),  warehousing 
(Japan  only),  and  product  liability 
premiums  (Japan  only)  from  FM1/. 
capped  by  the  sum  of  U.S.  indirect 
selling  expenses  and  the  U.S. 
commission  amount. 

We  deducted  German  and  Japanese 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  secliom 
773(a)(1)  of  the  Act. 

We  included  in  FMV  the  amount  of 
the  consumption  tax  collected  in  the 
Japanese  home  market.  We  also 
calculated  the  amount  of  the  tax  that 
was  due  solely  to  the  inclusion  of 
expenses  in  the  original  tax  base  that  are 
later  deducted  from  home  market  price 
to  calculate  FMV  (i.e.,  three  percent  of 
the  sum  of  any  adjustments,  expenses, 
charges,  and  offsets  that  were  deducted 
from  the  home  market  price).  We 
deducted  this  amount  after  all  other 
additions  and  deductions  were  made. 
By  making  this  additional  tax 
adjustment,  we  avoid  a  distortion  that 
would  cause  the  creation  of  a  dumping 
margin  even  when  pre-tax  dumping  is 
zero.  In  addition,  we  calculated  a  re- 
adjustment of  the  amount  of  tax  to  take 
into  account  the  amount  of  packing 
expenses  added  to  FMV  (i.e.,  three 
percent  of  the  packing  expenses). 

Currency  Conversioa 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

On  March  2. 1994,  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  imports  of  color  negative 
photographic  p>aper  and  chemical 
components  thereof  from  the 
Netherlands.  We  will  preliminary 
determine  that  critical  circumstances 
exist  in  accordance  with  section 
733(e)(l]  of  the  Act  if  we  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsew'here  of  the 
class  or  kind  of  merchandise  wfaicfa  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imparted 
knew  or  should  have  known  that  the 
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exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  requisite  lA)(i)  above,  we 
normally  consider  whether  there  has 
been  an  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  in  determining 
whether  there  is  a  history  of  dumping. 
Regarding  requisite  (A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  for  purchase  price  comparisons 
and  15  percent  or  more  for  exporter's 
sales  price  comparisons  as  sufficient  to 
impute  knowledge  of  dumping.  Because 
the  preliminary  estimated  dumping 
margin  for  all  exporters  of  color  negative 
photographic  paper  and  chemical 
components  thereof  from  the 
Netherlands  is  in  excess  of  15  percent, 
we  can  impute  knowledge  of  dumping 
under  section  733(e)(l)(A)(ii)  of  the  Act. 

Under  19  CFR  353.16(f}.  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time: 

(1)  The  volume  ajid  value  of  the 
imports; 

(2)  Seasonal  trends  (if  applicable);  and 

(3)  The  share  of  domestic 
consumption  accounted  for  by  imports. 

To  dttermine  whether  or  not  there 
have  been  massive  imports  of  CNPP,  we 
compared  export  volumes  for  the  six 
months  subsequent  to  the  filing  of  the 
petition  to  the  six  months  prior  to  the 
filing  of  tlie  petition.  We  found  that 
exports  of  the  subject  merchandise  from 
the  Netherlands  during  the  period 
subsequent  to  receipt  of  the  petition  had 
increased  by  an  amount  sufficient  to 
categorize  the  imports  as  massive. 
Accordingly,  we  preliminarily 
detennine  that  critical  circumstances  do 
exist. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
ofthe  Act.and  with  19  CFR  353.16(c), 
we  are  directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
CNPP  from  the  Netherlands,  as  defined 
in  the  "'Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  Customs  Ser\'tcc  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 
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Manufacturer/producer/exporter 

Margin 
percentage 

Fuji  Ptwto  Rm  B.V „  . 

All  Ottiers 

321 .23 
321.23 

ITC  Notificatioa 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

On  March  8,  1994.  in  accordance  with 
19  CFR  353.20fb).  the  sole  respondent 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
determination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  ccmments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  June  30,  1994,  and  rebiitlal 
briefs  no  later  than  Julv  8,  1994.  In 
accordance  with  19  CFR  353.38(1)),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  oppo.-tunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  julv  15,  1994, 
at  10  a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parlies  should  confirm  the 
time,  date,  and  place  ofthe  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hecring  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Adntinistration,  U.S.  Department  of 
Commerce,  room  B-G99,  within  ten 
days  ofthe  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain: 

(1)  The  party's  name,  address, 
telephone  number; 

(2)  The  number  of  participants;  and 

(3)  A  list  ofthe  issues  to  be  discussed. 
In  accordance  with  19  CFR  353.38(b). 
oral  presentations  will  be  limited  to  the 
issues  raised  in  the  briefs. 

This  determination  is  publishe*! 
pursuant  to  section  733(f)  ofthe  Act  (19 


U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  March  29, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  94-S261  Filed  4-5-94;  845  ami 
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tC-333-0011 

Cotton  Sheeting  and  Sateen  From 
Peru;  Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  cotton 
.sheeting  and  sateen  from  Peru. 
EFFECTIVE  DATE:  April  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright,  Office  of  Counter\'ailing 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Februarv'  1.  1994.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (59 
FR  4691)  i's  intent  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4501;  Febnjar>-  1,  1983)  Under  19  CFR 
355,25(d){4)(iii),  liie  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objtKts  to 
revocation  or  no  interested  party 
requests  an  administrative  review  bv  the 
last  day  ofthe  fifth  anniversarv'  month. 

On  February  25,  1994,  ATMI  and  five 
member  companies  who  are  interested 
parties  objected  to  our  intent  to  revoke 
the  order.  ATMI  and  its  member 
companies  were  petitioners  in  the 
original  investigation.  Therefore, 
because  the  requirements  of  19  CFR 
355.25(dj(4j(:ii)  have  not  been  met,  we 
will  not  revoke  ti.?  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Ddtod:  M.irch  22,  rj'M. 
Joseph  A,  .Spelrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-8258  Filed  4-5-94.  8.45  ami 
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[C-649-803] 

Malleable  Iron  Pipe  Fittings  From 
Thailand;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  malleable 
iron  pipe  fittings  from  Thailand. 
EFFECTIVE  DATE:  April  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright,  Office  of  Countervailing 
Compliance,  International  Trade 
-Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  1, 1994,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (59 
FR  4692)  its  intent  to  revoke  the 
countervailing  duty  order  on  malleable 
iron  pipe  fittings  from  Thailand  (54  FR 
6439;  February  10, 1989).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  February  28. 1994,  the  Cast  Iron 
Pipe  Fitting  Committee,  petitioners  in 
the  original  investigation,  objected  to 
our  intent  to  revoke  the  order.  Because 
the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  not  been  met,  we 
will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated;  March  22.  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary/or  Comi^liniice. 
IFR  Doc.  94-6257  Filed  4-5-94;  8;45  am] 
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[C-680-602] 

Certain  Stainless  Steel  Cooking  Ware 
From  the^Republic  of  Korea; 
Determination  Not  to  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea. 
EFFECTIVE  DATE:  April  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  David  Mason, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone: 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1993.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  69342)  its  intent  to 
revoke  the  countervailing  duty  order  on 
cjertain  stainless  steel  cooking  ware  from 
the  Republic  of  Korea  (52  FR  2140; 
January  20.  1987).  Under  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
lest  day  of  the  fifth  anniversary  month. 

On  January  7,  1994,  the  Department 
received  an  objection  to  our  intent  to 
revoke  the  counter\-ailing  duty  order 
from  Farberware,  Inc.,  a  U.S.  producer 
of  the  subject  merchandise  and  an 
interested  party  within  the  meaning  of 
19  CFR  355.2(i)(3).  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Ddtfd:  March  30.  1994. 
Roland  L.  MacDonald, 
Acting  Depu  ty  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-6259  Fi!pd  4-5-94;  8:45  am] 

0ILUNG  CODE  3510-OS-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  93-00003. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  E.xport  Trade  Certificate  of 
Review  to  American  Trade  Partners,  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director, 


Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  202-^82-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  detennination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 

All  products. 

2.  Senices 
All  Services. 

3.  Technology  Rights 
All  Technology  rights. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Sen'ices  and  Technology  Rights) 

All  export  trade  facilitation  services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

American  Trade  Partners,  Inc.  may: 

a.  Export  specific  F*roducts  and/or 
Services  in  response  to  specific  orders 
and  contact  individual  Suppliers  as  to 
competitive  prices,  quality,  and 
availability  of  specific  Products  or 
Services  for  export; 

b.  Provide  and  arrange  for  Export 
Trade  Facilitation  Services; 

c.  Exchange  information  only  in  one- 
on-one  discussions  with  speciHc 
Suppliers  on  specific  orders  or  market 
conditions  relating  to  the  export  of 
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specific  Products  and  or  Services  for 
export; 

d.  Enter  into  exclusive  licensing  and 
distributorship  agreements  with 
Suppliers  for  the  export  of  Products, 
Services,  and  Technology  Rights  to  the 
Export  Markets; 

e.  Allocate  export  sales  or  divide  the 
Export  Markets  among  Supplinrs  for  the 
sale,  licensing  or  distribution  of 
Products.  Services,  and  Technology 
rights  in  the  Export  Markets: 

f  EstabHsh  the  price  of  Products, 
Services,  and  Techno !og>-  Rights  for 
sale,  licensing  or  distribution  in  the 
Export  Markets; 

g.  Negotiate  and  manage  licensing 
agreements  for  the  export  of  Technology 
Rights;  and 

h.  Collect  information  on  trade 
opportunities  in  the  Export  Markets  and 
distribute  such  information  to  chents. 

Terms  and  Conditions  of  Certificate 

a.  In  engaging  in  Export  Trade 
Activities  and  Methods  o/ Operation, 
American  Trade  Partners.  Inc.  uill  not 
intentionally  disclose,  directly  or 
indirectly,  to  any  Supplier  any 
information  abaut  any  other  Supplier's 
costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  or  U.S. 
business  plans,  strategies,  or  methods 
that  is  not  already  generally  available  to 
the  trade  or  public. 

b.  American  Trade  Partners,  Inc.  v/ill 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  of  Commerce  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  the 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 
documents  when  either  the  Attorney 
General  or  the  5iecretary  of  Commerce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

"Supplier"  means  a  person  who 
produces,  provides,  licenses,  or  sells  a 
Product,  Service,  or  Technology  Right. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facihty, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


Dated:  March  30,  1994. 

Friedrich  R.  Cnipe. 

Acting  Director.  Office  of  Export  Trading, 
Company  Affairs. 

IFR  Doc.  94-8249  Filed  4-5-94;  8:45  am] 
BILLING  CODE  2510-OR-P 


Export  Trade  Certificate  ot  Review 

AGENCY:  International  Trade 

Administration,  Commerce 

ACTION:  Notice  of  application  to  amend 

certificate. 


summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Dopart.ment  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizfs  the  proposed  amendment 
and  requests  comments  rt'levant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  ia 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Cfirtifioite  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  ft-ora 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302fb)(l)  of  the  .\c\. 
and  1,5  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  v\Titten 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  85-5A018." 


U.S.  Shippers  Association's  ("USSA") 
original  Certificate  was  issued  on  June 
3.  1986  (51  FR  20873,  June  9,  1986). 
Previous  amendments  to  the  Certificate 
were  issued  on  ]anuar>'  16, 1990  (55  FR 
2543.  January  25,  1990);  November  13, 
1990  (55  FR  48664,  November  21, 1990); 
and  on  September  22,  1993  (58  FR 
51061,  September  30,  1993). 

Summary  of  the  Application: 

Applicant:  U.S.  Shippers  Association 
1209  Orange  Street  Wilmington. 
Delaware  19801. 

Confnrr  Jerome  D.  Sorkin,  Legal 
Counsel.Telephone:  (202)  662-6000. 

Application  So.:  85-5A018. 

Date  Deemed  Submitted:  March  30, 
1994. 

Proposed  Amendment:  USSA  seeks  to 
amend  its  Certificate  to  add  the 
following  company  as  a  "Momber" 
within  the  meaning  of  Section  325.2(1) 
ofthe  Regulations  (15  CFR  325.2(1) 
(1993)):  ANGUS  Chemical  Company, 
Buffalo  Grove,  Illinois  (Controlling' 
ontity;  Alberta  Natural  Gas  Company 
Ltd.,  Calgary,  Alberta,  Canada). 

Dated.  March  31.  1904. 
Friedrich  R.  Crupe. 

Aning  Director.  Office  of  Export.  Trading, 
Company  A  'fairs. 

IFR  Doc.  94-6250  Filed  4-5-94;  8.45  ami 
BILLING  COM  351(M3R-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pur-uant  to  section  6(c)  of  the 
Ediictional.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  8y-G51;  80  Stat.  897;  15  CFR  part 
301 ),  V.  e  invite  comments  on  the 
qucsli.jn  of  whether  instruments  of 
equiv  .l.?nt  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  bdow  are  intended  to  be  used, 
are  Ix'ing  manufactured  in  the  United 
Stii'ns. 

CciOiT'ents  mu.st  comply  with 
SubMK'ions  301..'j(a)  (3)  and  (4)  of  the 
rt'gui-tions  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
S'aff.  US.  Departm.ent  of  Commerce, 
Washington,  EX:  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p  ui.  in  room  4211,  U.S.  Department 
of  Comnj'^rce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC. 

DocU-t  Number:  94-022.  Applicant: 
Or'-P'jn  State  University.  Environmental 
Health  Sciences  Center,  ALS  1011, 
Cor\al!is.  OR  97331-7302.  Instrument: 
Mass  Spectrometer,  Model  API  III  Plus. 
Manufacturer  Perkin-Elmer  Sciex 
Instruments.  Canada.  Intended  Use:  The 
instrument  will  be  used  for  conducting 
the  followdng  experiments:  (1)         , 


16188 


Federal  Register  /  Vo  .  59.  No.  66  /  Wednesday,  April  6.  1994  /  Notices 


Structural  characterization  of  proteins 
and  oligopeptides,  oligonucleotides, 
oligosaccharides,  drugs  and  metabolites, 
and  pesticides  and  herbicides  through 
measurement  of  molecular  weight  and 
by  collision-induced  dissociation  in 
conjunction  with  tandem  mass 
spectrometry  of  fragment  ions,  (2) 
analysis  of  mixtures  of  oligopeptides 
and  oligonucleotides  extracted  from 
biological  samples  or  produced  by 
chemical  or  enzymatic  degradation  of 
larger  biopolymers  by  liquid 
chromatography  or  capillary  zone 
electrophoresis  coupled  directly  to  the 
ionspray  ion  source  and  (3)  analysis  of 
mixtures  of  drugs  or  metabolites 
extracted  from  environmental  samples 
by  liquid  chromatography  coupled 
directly  to  the  ionspray  ion  source. 
Application  Accepted  by  Commissioner 
of  Customs:  February  18,  1994. 

Docket  Number:  94-027.  Applicant: 
University  of  Minnesota,  UMHC  Box 
388,  Minneapolis,  MN  55455. 
Instrument:  Muscle  Research  System, 
Model  OPTlS.  Manufacturer:  Scientific 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  what  changes  occur  to  muscles  as  one 
ages,  and  the  effects  of  exercise,  bed 
rest,  etc.  on  muscles  from  aged  animals. 
Application  Accepted  by  Commissioner 
of  Customs:  March  21,  1994. 

Docket  Number:  94-031.  Applicant: 
University  of  California,  Los  Angeles, 
Department  of  Radiation  Oncology,  200 
UCLA  Medical  Plaza,  suite  265,  Los 
Angeles,  CA  90024-6951.  Instrument: 
p02  Histograph.  Manufacturer: 
Eppendorf,  Germany.  Intended  Use:  The 
instrument  will  be  used  for  the 
investigation  of  tumors  and  muscle 
tissue  in  laboratory  mice  to  determine 
the  association  between  tumor  size, 
systemic  hematocrit,  tumor  histology 
and  radiation  on  tumor  and  tissue 
oxygen  levels.  Application  Accepted  by 
Commissioner  of  Customs:  March  7, 
1994. 

Docket  Number:  94-032.  Applicant: 
University  of  Michigan,  Department  of 
Geological  Sciences,  1006  C.C.  Little 
Bldg.,  425  E.  University,  Ann  Arbor,  MI 
48109-1063.  Instrument:  \CP 
Muilicollector  Mass  Spectrometer, 
Model  Plasma  54.  Manufacturer:  Fisons 
Elemental,  United  Kingdom.  Intended 
l/se.The  instrument  will  be  used  for  the 
study  of  rocks  and  minerals  in  solid  and 
dissolved  form  and  for  a  limited  amount 
of  work  measuring  natural  waters  such 
as  ground  waters  and  senwater.  The 
experiments  will  consist  of  extracting 
and  purifying  the  elements  of  interest 
and  measuring  their  isotopic 
compositions,  with  or  without  added 
enriched  spikes  to  measure 
concentrations.  In  addition,  the 


instrument  will  be  used  for  training 
graduate  and  undergraduate  students  in 
research  and  the  principles  of  isotope 
geochemistry.  Application  Accepted  by 
Commissioner  of  Customs:  March  17, 
1994. 

Docket  Number:  94-033.  Applicant: 
Simpson  College,  701  North  C  Street, 
Indianola,  lA  50125.  Instrument:  Rapid 
Kinetics  Accessory,  Model  SFA-12. 
Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Intended  L^se.The 
instrument  will  be  used  for  educational 
purposes  in  the  courses  Chemistry  301 
Physical  Chemistry  I  which  covers  the 
basics  of  chemical  thermodynamics  and 
chemical  kinetics  and  Chemistry  398 
Research  in  which  students  may  work 
on  a  research  problem  in  any  of  the 
areas  of  chemistry.  Application 
Accepted  by  Commissioner  of  Customs: 
March  17, 1994. 

Docket  Number:  94-034.  Applicant: 
University  of  California,  Davis, 
Purchasing  Department,  1441  Research 
Park  Drive  #171,  Davis,  CA  95616. 
Instrument:  SIR  Mass  Spectrometer, 
Model  OPTIMA.  Manufacturer:  Fisons 
Instruments.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for  the 
following:  (1)  Examination  of  the  carbon 
and  oxygen  isotopic  composition  (i^C/ 
i-C  and  i^O/'^K))  of  very  small  samples  of 
calcite  and  aragonite  (CaCOj)  fossils,  (2) 
study  of  the  carbon  and  nitrogen  (i-"*N/ 
|-»N)  isotopic  composition  of  organic 
matter  in  marine  sediments,  biological 
shell  organic  matrix  material  and  bone 
collagen,  and  (3)  analysis  of  the 
hydrogen  (H/D)  isotopic  composition  of 
water  samples  and  the  carbon  isotopic 
composition  of  carbon  dioxide 
dissolved  in  water.  In  addition,  the 
instrument  will  be  used  in  the  course 
Geology  227,  Stable  Isotope 
Biogeochemistry  which  is  intended  to 
introduce  graduate  students  to  different 
applications  of  stable  isotope 
geochemistry  in  the  research 
environment.  Application  Accepted  by 
Commissioner  of  Customs:  March  17, 
1994. 

Docket  Number:  94-035.  Applicant: 
University  of  California,  Santa  Cruz, 
Santa  Cruz,  CA  95064.  Instrument:  Mass 
Spectrometer,  Model  PRISM  Scries  II. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  t/se.The 
instrument  will  be  used  for 
measurements  of  isotopes  in  the 
fallowing  materials:  small  size  (20-100 
^ig)  carbonate  samples  from  deep-sea 
sediments,  seawater  and  freshwater 
samples,  organic  matter,  silicates,  and 
carVjonate  rocks  and  cements.  In 
addition,  the  in.strument  will  be  used  in 
the  course  'Stable  Isotopes'  to 
demonstrate  how  to  measure  isotopes  in 
various  materials  through  small  cla.ss 


projects.  Application  Accepted  by 
Commissioner  of  Customs:  March  17, 
1994. 

Docket  Number:  94-036.  Applicant: 
University  of  California,  Santa  Cruz. 
Santa  Cruz,  CA  95064.  Instrument:  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  L^se;  The 
instrument  will  be  used  for  the 
following  materials:  primarily  medium 
size  (50-100  ng)  carbonate  samples  from 
deep-sea  sediments,  seawater  and 
freshwater  samples,  organic  matter, 
silicates,  and  carbonate  rocks  and 
cements.  In  addition,  the  instrument 
will  be  used  in  the  course  'Stable 
Isotopes'  to  demonstrate  how  to 
measure  isotopes  in  various  materials 
through  small  class  projects. 
Application  Accepted  by  Commissioner 
of  Customs:  March  17, 1994. 

Docket  Number:  94-038.  Applicant: 
University  of  South  Dakota,  414  E.  Clark 
Street,  Vermillion,  SD  57069. 
Instrument:  Light  Scattering  Correlator 
and  Goniometer  System,  Model  ALV/ 
DLS/SLS-5000.  Manufacturer:  ALV- 
Laser  Vertriebsgesellschaft  m.b.H., 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  a  broad  range 
of  biological  and  synthetic  polymer 
molecules  and  colloidal  particles  in 
solutions  and  in  gels  including  from 
polystyrene,  polyacrylamide  of 
synthetic  polymers  to  gelatin, 
hydroxpropylcellulose  of  biopolymers. 
and  colloids  such  as  sodium 
dodecylsulfate  micelles,  in  common 
solvents  including  toluene, 
carbondisulfite,  and  water.  The  main 
objectives  of  the  investigations  will  be 
the  fundamental  scientific  research  on 
polymer  systems  and  improvement  of 
emphasized  education  of  students 
enhanced  by  the  modem 
instrumentation.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  the  courses  PHYS  391 
Advanced  Topic  Studies  and  PHYS  393 
Special  Topics.  Application  Accepted 
by  Commissioner  of  Customs:  March  18, 
1994. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 
IFR  Doc.  94-8256  Filed  4-5-94;  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Anaheim,  CA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
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ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  August  1. 1994  to  July  31,  1995,  is 
estimated  at  $388,898.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  clients  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Anaheim, 
California  Geographic  Service  Area. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  fiim  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 


program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  vdll  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBEXIls  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  550  per 
hoiu-,  the  MBIX  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  an 
MBDC's  performance,  the  availability  of 
funds  and  Agency  priorities. 

DATES:  The  closing  date  for  applications 
is  May  13. 1994.  AppHcations  must  be 
postmarked  on  or  before  May  13,  1994. 
The  mailing  address  for  submission 
is: 

San  Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main  Street, 
room  1280,  San  Francisco,  California 
94105,41.5/744-3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time: 

San  Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main  Street, 
room  1280,  San  Francisco.  California 
94105.  April  28.  1994  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 


Pre- A  ward  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-a ward  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  appUcant  who  has  an 
outstanding  dehnquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  pavinent  is 
received,  or  other  arrangements 
satisfactory  to  the  Etepartmcnt  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
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"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  aad  Lobbying." 

Nonprocureraent  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Non procurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  virill 
pay  for  lobbying  using  any  funds  must 
submit  an  ^-LLL,  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  part  28.  appendix  B. 

Lower  Tiei'  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  cor.tracts, 
subcontracts,  or  other  lover  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

n.800  Minority  Business  Development 
(t^talog  of  Federal  Doraestic  Assistance). 


Dated.  March  30.  1994. 
Melda  Cabrera, 

RffgiormI  Director,  San  Francisco  Regional 

Office. 

IFR  Doc.  94-8150  Filed  4-5-94;  8:45  ami 

BILUNO  CODE  3S10-J1-M 


National  Oceanic  and  Atnwspheric 
Administration 

P.O.  033194B] 

Marine  Mammais 

AQENCY:  National  Marine  Fisheries 
Sfflrvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  additional  public 
hearings  on  scientific  research  permit 
application  (P557),  and  extension  of 
pubhc  comment  period. 

SUMMARY:  In  response  to  numerous 
requests,  NMFS  will  hold  additional 
public  hearings  and  will  extend  the 
public  comment  period  on  an 
application  for  a  scientific  research 
ptrmit  to  allow  harassment  of  marine 
nvunmals  and  sea  turtles  by  a  low 
frequency  sound  source,  and  monitor  its 
effects. 

DATES:  Public  hearings  will  be  held  in 
Hawaii  as  follows:  (1)  On  April  14. 
1994,  from  6  p.m.  to  10  p.m.  at  Mabel 
Smyth  Auditorium,  510  S.  Beretania 
Street,  Honolulu,  Hawaii;  and  (2)  on 
April  15,  1994,  from  6  p.m.  to  10  p.m. 
at  Kauai  War  Memorial  Convention 
Hall,  4191  Hardy  Street.  Lihue,  liawaii 
(Island  of  Kauai). 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  room  13130,  Silver  Spring, 
MD  20910  (301/71 1-2289); 

Director,  Souttiwest  Region,  NMFS, 
NOAA,  501  West  Ocean  Boulevard, 
suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4016);  and 

Coordinator,  Pacific  Area  Office, 
NMFS,  NOAA.  2570  Dole  Street,  room 
106.  Honolulu,  HI  96822-2396  (808/ 
955-8831). 

FOR  FUHTHER  iNFOflMATlON:  All  non- 
Go  vemment  organizations  and  scientists 
who  wish  to  present  prepared  testimony 
should  contact  the  following  individual 
at  least  48  hours  in  advance  of  the 
hearing  so  that  a  general  agenda  can  be 
prepared:  Jim  McCallura,  NMFS,  Pacific 
Area  Office,  Southwest  Region.  2570 
Dole  Street,  room  105,  Honolulu,  HI 
96822,  808/955-8831  or  808/949-7400 
(facsimile).  People  who  are  deaf  or 


hearing  impaired  may  place  a  call 
through  the  GTE  Hawaiian 
Telecommimications  Relay  Service  at 
808/643-6833  (text  telephone  users). 

A  written  copy  of  each  testimony  to 
be  presented  is  requested  on  the  day  of 
the  hearing.  It  is  advised  to  use  slides 
or  overheads  only  if  absolutely 
necessary  during  presentations,  and 
copies  of  any  slides  or  overheads  used 
are  requested  to  be  made  available  to 
NMFS  on  the  day  of  the  hearing. 

Other  people  who  are  interested  in 
making  a  statement  at  any  of  these 
hearings  should  bring  a  written  copy  of 
the  statement  to  the  hearing,  and  will  be 
given  an  opportunity  to  make  such 
statements  following  the  prepared 
testimonies.  Anyone  who  needs 
additional  information  or  requires 
special  accommodations  to  attend  the 
public  hearing  should  contact  the 
appropriate  person  named  above  at  least 
7  days  in  advance  of  the  hearing. 

Additional  written  comments  may  be 
sent  to  the  following  address:  Permits 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East  West  Highway,  room 
13130,  Silver  Spring,  MD  20910.  or  may 
be  sent  by  facsimile,  if  necessary,  to 
301/713-0376.  and  must  be  received  by 
close  of  business  April  29, 1994. 
SUPPt.EMENTAnY  INFORMATION:  An 
application  for  a  -icientific  research 
permit  has  beer.  » ..bmitted  by  Scripps 
Institute  of  Oceanography.  Institute  for 
Geophysics  and  Planetary  Physics, 
Acoustic  Thermometry  of  Ocean 
Climate  Program,  9500  Oilman  Drive,  La 
Jolla.  CA  92093-0225. 

On  November  16, 1993.  notice  was 
published  in  the  Federal  Register  (58 
FR  60426)  that  a  request  for  a  scientific 
research  permit  {P557)  was  submitted, 
to  take  by  incidental  harassment,  the 
following  species  of  marine  mammals 
for  purposes  of  v  jentific  research  in 
waters  off  the  r. :  -■  hem  coast  of  Kauai. 
Hawaii:  hump"-<'  >.  ** hale  (Megoptero 
novaeangJio^  ■      •  -.t  whale  {Physeter 
macrocephalu:^.  pygmy  sperm  whale 
[Kogia  breviceps],  short-finned  pilot 
whale  [Globicephala  macrorhynchus). 
Cuvier's  beaked  whale  {Ziphius 
cavirostris),  Baird's  beaked  whale 
(Berardius  bairdii),  Blainvi He's  beaked 
whale  [Mesoplodon  densirostris), 
spinner  dolphin  {Stenella  hngirostris). 
spotted  dolphin  {Stenella  attenuata), 
false  killer  whale  {Pseudorca 
crassidens],  rough-toothed  dolf^in 
(Steno  bredanensis).  bottlenose  dolphin 
(Tursiops  truncatus),  and  monk  seal 
(Monacbus  schauinslandi). 

On  February  17. 1994,  notice  was 
published  in  the  Federal  Re^Mter  (59 
FR  7983)  that  a  modification  to  the 
above  scientific  research  permit 
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application  (P557]  was  submitted  to 
request  incidental  harassment  of  sea 
turtles,  and  additional  species  of  marine 
mammals  which  have  only  occasionally 
been  observed  in  Hawaiian  waters. 

On  March  10,  1994,  notice  was 
published  in  the  Federal  Register  (59 
PR  11254)  that  a  public  hearing  would 
be  held  on  this  scientific  research 
permit  application  (P557)  [and  on 
scientific  research  permit  application 
P557A).  This  hearing  was  held  in  Silver 
Spring,  Maryland. 

Application  P557  is  a  request  to  allow 
harassment  of  marine  mammals  and  sea 
turtles  by  low  frequency  (70  Hz)  sound 
sources  at  depths  of  85O-900m.  This 
source  is  part  of  the  Acoustic 
Thermometry  of  Ocean  Climate  (ATOC) 
program,  and  is  proposed  to  be  operated 
from  March  1994  through  December 
1995  off  Hawaii.  The  maximum  duty 
cycle  will  be  8%,  with  a  transmission 
bandwidth  of  20  Hz  at  a  level  of  195  d3 
(re  1  uPa  at  Im),  and  with  a  spectrum 
level  for  the  peak  frequency  (70  Hz)  at 
182  dB.  The  effects  of  these 
transmissions  on  marine  mammals  and 
sea  turtles  will  be  monitored  through  a 
variety  of  methods. 

The  subject  permit  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildhfe  (50  CFR  part  222). 

Dated:  April  1.  1994. 
William  W.  Fox,  Jr., 

Director,  Office  of  Prott^cied  Resources, 

Sational  Marine  Fisheries  Senice. 

IFR  Doc.  94-8270  Filed  4-1-94;  4:11  pm] 

BILLING  CODE  3Sia-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Brazil 

March  31,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA).      • 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  April  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 


Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  limits  for  Catgories  218.  225  and 
350  are  being  reduced  for  carryforward 
used  during  the  previous  agreement 
period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Te.xtile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  59  FR  13308,  published  on  March 
21,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  foi  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Man  h  31,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury;  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  16,  1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1   1994  and  extends  through  March  31, 
1995. 

Effective  on  April  7,  1994.  you  are  directed 
to  amend  the  directive  dated  March  16, 1994, 
to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
February  24,  1994  between  the  Governments 
of  the  United  States  and  Federative  Republic 
of  Brazil: 


Category 

Twetve-month  limit 

350  

134,949  dozen. 

Category 

Twelve-month  limit 

218  

4,475,708  square  me- 
ters. 

7,832,488  square  me- 
ters. 

225  

1  The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  March  31 , 
1994 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aH'airs 
exception  to  the  rulemaking  provisions  of  5 
US.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-8252  Filed  4-5-94;  8:45  am) 

BILLING  CODE  3510-DR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  NavA-,  DOD. 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  bolow  is 
assigned  to  the  United  States 
Government  as  rppres>'ni*^a  by  the 
Secretarv'  of  the  Navy  ar.d  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patr  nt 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3).  Ballston  Tower  One,  800  North 
Quincy  Street.  Arlington,  Virginia 
2221 7-5660  and  must  include 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  RJ.  Erickson.  Staff  P.-jtent  Attomev, 
Office  of  Naval  Research  (Code  OOCCs"). 
800  North  Quincy  Strr-ct,  Arlington. 
Virginia  22217-5660.  telephone  (703) 
696-4001. 

Patent  Application  07/473.258: 
Selective  Polygon  Map  Display  Method, 
filed  31  January  1990. 

Dated:  March  29,  1994. 

Michael  P.  Rummel, 

LCDR.  JAGC.  US\.  Federal  Register  Uaif.on 
Officer. 

iFR  Doc,  94-8205  Filed  4-5-94;  8:45  am] 

BILUNG  CODE  3aia-AE-M 


Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Na\7,  DOD. 
ACTION:  Notice  of  availebility  of 
invention  for  licensing. 
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SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3).  Ballston  Tower  One.  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  nimiber. 
FOR  FURTHER  INFORMATION  COKTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  00CC3). 
800  North  Quincy  Street.  Arlington, 
Virginia  22217-5660,  telephone  (703) 
696-4001. 

Patent  Application  08/200,049: 
Multimedia  Medical  Translator;  filed  22 
February  1994. 

Dated:  March  28. 1994. 
Michael  P.  Rummcl, 

LCDFJAGC,  USN.  Federal  Register  Liaison 
Officer. 
[FR  Doc.  94-8206  Filed  4-5-94;  8:45  ami 

BILUNQ  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Cooperative  Demonstration  Program 
(Correctional  Education) 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities, 
required  activities,  selection  criteria, 
and  Other  rquirements  for  grants  to  be 
made  in  Fiscal  Year  1995. 


summary:  The  Secretary  proposes 
priorities  for  awards  to  be  made  in  fiscal 
year  (FY)  1995  using  funds  appropriated 
in  FY  1994  under  the  Cooperative 
Demonstration  Program,  which  is 
authorized  by  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (Perkins  Act).  Under  the 
proposed  absolute  priority,  funds  under 
this  competition  would  be  reser\  ed  for 
applications  proposing  to  demonstrate 
successful  cooperation  between  the 
private  sector  and  public  agencies  in 
vocational  education  programs  that 
serve  criminal  offenders  under  the 
supervision  of  the  justice  system.  In 
addition,  the  Secretary  intends  to  invite 
applications  that,  within  the  absolute 
priority  of  correctional  education, 
incorporate  one  or  more  of  the  following 
invitational  priorities:  (1)  Advanced 
technologies;  (2)  community-based 
correctional  education;  and  (3)  juvenile 
justice  education.  The  Secretary  also 
proposes  to  impose  requirements  related 
to  the  priorities  and  other  matters,  and 
to  use  new  selection  criteria  in 


evaluating  applications  submitted  for 
this  competition  only. 
DATES:  Comments  must  be  received  on 
or  before  May  6, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Gail  M.  Schwartz,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SVV.,  room  4529,  Switzer 
Building.  Washington,  DC  20202-7242. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
M.  Schwartz  or  Christopher  Koch,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  S\V,  room  4529,  Svsritzer 
Building.  Washington.  DC  20202-7242. 
Telephone:  (202)-205-5621.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Dual  Party  Relay  Service  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 
supplementary  information:  The 
Cooperative  Demonstration  Program 
provides  financial  assistance  for,  among 
other  things,  model  projects  that 
demonstrate  successful  cooperation 
between  the  private  sector  (including 
employers,  consortia  of  employers,  labor 
organizations,  building  trade  coimcils. 
and  private  agencies,  organizations,  and 
institutions)  and  public  agencies  in 
vocational  education  (including  State 
boards  for  vocational  education.  State  or 
local  corrections  or  correctional 
education  agencies,  or  eligible 
recipients  as  defined  in  34  CFR  400.4). 
This  program  can  help  further  the 
purposes  of  the  National  Education 
Goals.  Specifically,  the  correctional 
education  priority  directly  supports 
Goal  5.  that  every  adult  American  will 
be  literate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

The  designation  of  correctional 
education  as  a  priority  under  the 
Cooperative  Demonstration  program  is 
besed  on  the  critical  problems  of 
illiteracy  and  recidivism  pervading  our 
Nation's  adult  and  juvenile  corrections 
population.  The  U.S.  Department  of 
Education's  National  Adult  Literacy 
Survey  Report.  "Literacy  Behind  Prison 
Walls"  described  a  70  percent  illiteracy 
rate  among  a  sample  of  prisoners  as 
follows: 


About  seven  in  ten  prisoners  •  •  •  are  apt 
to  experience  difficulty  in  performing  tasks 
that  require  them  to  integrate  or  synthesize 
information  from  complex  or  lengthy  texts  or 
to  perform  quantitative  tasks  that  involve  two 
or  more  sequential  operations  and  that 
require  the  individual  to  set  up  the  problem 
(1993.  p.vi). 

Additionally,  a  recent  study, 
"Vocational  and  Academic  Indicators  of 


Parole  Success"  published  in  the 
Journal  of  Correctional  Education,  found 
that  inmates  who  had  received 
academic  and  vocational  training  while 
in  prison  were  more  likely  to  be 
employed  and  less  likely  to  commit 
crimes  after  their  release  than  other 
inmates  (Schumacker.  et  al.,  1990). 

Academic  and  vocational  training  is 
also  critical  for  probationers  and 
parolees  since  the  majority  of  the 
Nation's  criminal  offenders  are  serving 
sentences  within  community 
corrections  settings.  There  were  about 
4.5  million  individuals  under 
correctional  supervision  in  the  United 
States  by  the  end  of  1991 ,  according  to 
the  Bureau  of  Justice  Statistics.  Of  these, 
3.3  million,  or  approximately  73 
percent,  were  under  active  probation  or 
parole  supervision  within  the 
community. 

Educational  programs  for  criminal 
offenders  that  use  applied  learning 
strategies  to  teach  life  skills,  job  skills, 
and  literacy  can  reduce  the  likelihood 
that  the  offenders  vrill  return  to  the 
criminal  justice  system.  After 
completing  their  sentMices,  ex-offenders 
often  have  limited  opportunities  for 
meaningful  employment  and  lack 
necessary  basic  life  skills,  including  the 
job-seeking  and  job-retention  skills 
needed  to  obtain  and  maintain 
emplo^-ment.  Without  basic  literacy  and 
job  skills,  it  is  unlikely  that  these 
persons  will  become  fully  productive 
members  of  society. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

The  Office  of  Vocational  and  Adult 
Education's  Office  of  Correctional 
Education  coordinates  programs  for 
criminal  offenders  with  other 
Department  of  Education  offices  and 
other  Federal  offices,  including  the 
Department  of  Justice's  Federal  Bureau 
of  Prisons.  National  Institute  of  Justice, 
and  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  The  Office  of 
Correctional  Education  collaborated 
with  these  Department  of  Justice  offices 
in  preparing  this  notice. 
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Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  publication  of 
the  notice  of  final  priorities. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  model  projects 
that  demonstrate  ways  in  which  public 
agencies  in  vocational  education  and 
the  private  sector  can  work  together 
effectively  to  assist  vocational  education 
students  who  are  criminal  offenders 
under  the  supervision  of  the  justice 
system  to  attain  the  advanced  level  of 
skills  they  need  to  make  a  successful 
transition  from  correctional  education 
programs  to  productive  emplojinent 
including — 

(a)  Work  experience  or  apprenticeship 
programs; 

(b)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient; 

(c)  Placement  services  in  occupations 
that  the  students  are  preparing  to  enter; 

(d)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas;  or 

(e)  Employment-based  learning 
programs. 

Required  Activities 

The  Secretary  requires  that  any 
projects  funded  under  this 
competition — 

(a)  Coordinate  with  community 
agencies  that  furnish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities; 

(b)  Include  a  well-designed  staff 
inservice  education  component  to 
ensure  the  effective  implementation  of 
the  program; 

(c)  Address  the  special  learning  needs 
of  offenders; 

(d)  Use  applied  learning  strategies  to 
teach  life  skills,  jobs  skills,  and  literacy; 

(e)  If  applicable,  provide  for  a 
transition  from  institutional 
environments^ to  community  settings; 

(f)  Address  State  and  local  labor 
shortages  and  consult  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 


Information  Unit  in  making  this 
determination;  and 

(g)  Must  submit  proof  of  committed 
partnerships  between  public  agencies 
and  the  private  sector.  The  definitions 
of  "private"  and  "public"  contained  in 
34  CFR  77.1  do  not  include  entities 
under  the  supervision  or  control  of  the 
Federal  Government;  thus.  Federal 
entities,  including  Federal  prisons,  are 
not  eligible  members  of  die  partnerships 
required  by  34  CFR  426.4(b). 

This  program  activity  is  authorized  by 
section  420A(a){2)  of  the  Perkins  Act 
(Pub.  L.  101-392,  104  Stat.  753  (1990)). 

Invitational  Priorities 

Within  tliP  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  these  invitational  priorities  does 
not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Advanced 
Technologies 

Projects  that  incorporate  the  use  of 
interactive  instructional  technologies, 
such  as  distance  learning,  in  the  context 
of  both  student  training  and  staff 
inserv'ice  training. 

Invitational  Priority  2 — Community 
Corrections 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
individuals  on  probation  or  parole  in 
community  corrections. 

Invitational  Priority  3 — Juvenile  Justice 
Education 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
students  in  the  juvenile  justice  system. 
This  may  include  youth  placed  in 
detention  centers,  training  schools,  boot 
camps,  or  community-based  programs. 

Definitions 

As  used  in  this  notice — 

"Applied  learning"  is  actively 
student-oriented,  characterized  by  lively 
classroom  discussions,  absorbing  group 
projects,  meaningful  homework 
assignments,  laboratory  experiments, 
live  and  videotapted  presentations,  and 
other  hands-on  activities.  The  purpose 
of  applied  learning  is  to  create  an 
environment  that  actively  engages 
students  and  teachers  in  a  collaborative 
learning  process. 

"Community  corrections"  refers  to 
programs  serving  probationers  and 
parolees. 

"Life  skills"  includes  self- 
development,  communication  skills,  job 
development,  and  education. 


"Literacy"  means  an  individual's 
ability  to  read,  wTite.  and  speak  in 
English  and  compute  and  solve 
problems,  at  levels  of  proficiency 
necessary  to  function  on  the  job  and  in 
society,  to  achieve  one's  goals,  and  to 
develop  one's  knowledge  and  potential. 

Criteria  for  Evaluating  Applications 

For  the  FY  1995  grant  competition 
under  the  Cooperative  Demonstration 
program  (Correctional  Education)  only, 
the  Secretary  uses  the  selection  criteria 
and  assigned  points  in  34  CFR  426.21 
with  the  exception  of  34  CFR  426.21(a) 
and  (b),  which  are  replaced  with  the 
following: 

(a)  Program  factors.  (25  points)  The 
Secretary  reviews  the  application  to 
assess  the  quality  of  the  proposed 
project,  including  the  extent  to  which 
the  proposed  project  will  provide — 

(1)  Integrated  academic  and 
vocational  activities  that  reflect  current 
and  projected  labor  market  trends  and 
are  based  upon  the  Secretary  of  Labor's 
Commission  on  Achievement  of 
Necessary  Skills  (SCANS)  report 
recommendations; 

(2)  Transition  from  correctional 
education  programs  to  productive 
employment  including  one  or  more  of 
the  following: 

(!)  Work  experience  or  apprenticeship 
projects. 

(ii)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient. 

(iii)  Placement  services  in 
occupations  that  the  students  are 
preparing  to  enter. 

(iv)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas. 

(v)  Employment-based  learning 
programs. 

(3)  Post-sentence  transitional  services 
and  follow-up  assistance; 

(4)  Interdisciplinary  staff  in-service 
education  that  includes  security 
personnel; 

(5)  Inmate  assessment  that  addresses 
academic,  vocational  and  special 
learning  needs; 

(6)  Ongoing  occupational  counseling 
to  assist  with  the  development  of  an 
individual  vocational  plan; 

(7)  Coordination  with  community 
agencies  that  furnish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities; 
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(8)  Coordination  with  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 
Information  Unit  in  determining  State 
and  local  labor  shortages;  and 

(9)  Adequate  and  appropriate 
involvement  and  cooperation  of  the 
public  and  private  sectors  in  the 
projects,  including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  involvement  in  the 
planning  of  the  project; 

(ii)  A  description  of  public  and 
private  sector  involvement  in  the 
planning  of  the  project  including  letters 
of  commitment;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes — 

(1)  Project  objectives  that  contribute 
to  the  improvement  of  education  for 
criminal  offenders; 

(2)  To  use  unique  and  innovative 
techniques  to  produce  benefits  that 
address  educational  problems  and  needs 
that  are  of  national  significance;  and 

(3)  To  base  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  voc-itional  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  that  demonstrate  impact  from  those 
programs  in  factors  such  as — 

(i)  Student  performance  and 

achievement; 
(ii)  CED  completion;  and 
(iii)  Post-sentence  employment  or 

enrollment  in  education  or  training 

programs  or  both. 

Other  Requirements 

Purclwse  of  Equipment 

The  projects  funded  under  this 
competition  may  expend  up  to  10 
percent  of  Federal  funds  for  equipment 
as  defined  in  34  CFR  74.132  and  80.3. 

Paperwork  Feduction  Act  of  1980 

This  priority  contains  information 
collection  requirements.  As  required  by 
the  Paperworic  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  the  proposed  priority 
to  the  Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  350(h)). 

This  priority  would  affect  the 
following  types  of  entities  eligible  to 
apply  for  a  grant  under  this  program: 
State  boards  of  vocational  education. 
State  or  local  corrections  or  correctional 
education  agencies.  State  or  local 
educational  agencies,  pos'secondary 
educational  institutions,  institutions  of 


higher  education,  area  vocational 
education  schools,  intermediate 
educational  agencies,  community 
correctional  education  agencies,  other 
public  or  private  non-profit  agencies, 
institutions,  or  organizations,  and  the 
private  sector  (including  employers, 
labor  organizations,  building  trade 
councils,  and  private  agencies, 
organizations,  and  institutions).  The 
Secretary  needs  and  uses  the 
information  to  determine  whether 
proposed  projects  are  likely  to  meet 
identified  national  needs.  The  annual 
public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  90  hours  per  response  for  130 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503. 
Attention:  Daniel  J.  Chenok. 

Inlergovemmental  Review 

fThis  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
a.sKistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  330  C  Street,  S\V., 
room  4529,  Ma.-}'  E.  Switzer  Building, 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week,  except 
Federal  holidays. 

APPLICABLE  PROGRAM  REGULATIONS:  34 
CFR  parts  400  and  426.  Program 
Authority:  20  U.S.C.  2420a. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.199D  Qx^perdtive  Demonstration 
Program) 


Dated:  March  30,  1994. 
Augxista  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 

Adult  Education. 

[PR  Hoc.  94-8166  Filed  4-5-94;  8:45  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Invitation  for  Proposals  for  Projects 
Designed  To  Support  Risk  Assessment 
and  Risk  Management  Practices 
Associated  With  DOE's  Environmental 
Management  Programs 

AGENCY:  Office  of  Environmental 
Management,  DOE. 

ACTION:  Notice  of  Program  Interest; 
Amendment. 

SUMMARY:  This  notice  replaces  and 
supersedes  the  Notice  of  Program 
Interest  (NOPI)  published  in  the  Federal 
Register  on  Febniary  22, 1994  (59  FR 
8462).  The  purpose  of  this 
announcement  is  to  correct  the  previous 
NOPI  and  clarify  the  program  needs  in 
risk  assessment  and  risk  management 
for  the  Office  of  Environmental 
Management. 

DATES:  This  notice  is  effective  on  April 
6,  1994  and  will  remain  effective  until 
September  30, 1994.  This  notice  extends 
the  due  date  for  receipt  of  proposals 
from  April  8,  1994  to  September  30, 
1994.  Due  to  programmatic  needs, 
proposals  related  to  risk  management 
support  and  risk  assessment  at  DOE 
facilities  need  to  be  received  as  early  as 
possible.  Awards,  if  made,  will  not  be 
available  before  October  1,  1994. 
Proposals  that  are  received  before  June 
30.  1994,  will  receive  priority 
consideration.  Proposals  received  after 
June  30,  1994  will  receive  consideration 
dependent  upon  funding  availability 
after  the  initial  awards  are  made. 
ADDRESSES  AND  FURTHER  INFORMATION 
CONTACT:  Requests  for  technical 
information  should  be  directed  to  Dr. 
Michael  Heeb,  Department  of  Energy, 
Office  of  Environmental  Management, 
Washington.  DC  20585,  Telephone  (202) 
586-2661.  For  procurement  related 
information,  contact  Dr.  John  Wengle, 
EM-53,  U.S.  Department  of  Energy, 
Office  of  Environmental  Management, 
Office  of  Technology  Development, 
Washington,  DC  20585,  (301)  903-8491. 
Proposals  (original  plus  (5)  copies), 
citing  this  NOPI,  should  be  directed  to: 
Office  of  Procurement  Assistance  and 
Program  Management,  Unsolicited 
Proposals  Management  Section,  HR- 
522.2,  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 


JMI 
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SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

II.  Objective  Merit  Review 

III.  Proposal  Format 

IV.  Evaluation  Criteria 

V.  Awards 

I.  Purpose 

The  Office  of  Environmental 
Management  (EM)  is  seeking  to  award 
grants  or  cooperative  agreements  to 
applicants,  to  fund  (in  whole  or  in  part) 
projects,  or  cost  share  in  projects,  that 
will  help  EM  implement  a  program  to 
develop  credible  risk  assessment  and 
risk  management  practices  to  protect  the 
public  health  and  environment  at  DOE 
facilities  and  sites. 

For  more  infonnation  about  EM's 
needs  in  risk  assessment  and  risk 
management,  including  information 
related  to  the  integration  of  risk 
assessment  and  risk  management, 
interested  applicants  are  referred  to  the 
National  Research  Councils  report 
"Building  Consensus  Through  Risk 
Assessment  and  Management  of  the 
Department  of  Energy's  Environmental 
Remediation  Program,"  National 
Academy  Press.  1994.  and  the 
presentations  contained  therein  by 
Assistant  Secretary  Thomas  Crumbly 
and  concerned  stakeholders.  Copies  of 
the  National  Research  Council's  report 
may  be  obtained  from  the  Department  of 
Energy  by  calling  Ms.  Mary  Wilson, 
Telephone  (202)  586-2661.  It  is  strongly 
recommended  that  interested  applicants 
review  this  document  prior  to 
submitting  a  proposal. 

EM's  program  m  integrated  risk 
management  faces  two  critical  activity 
areas:  First,  a  statutory  requirement  to 
report  to  Congress  on  the  risks  to  the 
public  health  and  safety  posed  by  the 
conditions  at  the  Nation's  nuclear 
weapons  complex;  and  second,  the  need 
for  long-term  assistance  in  risk 
assessment  and  risk  management  at 
DOE  facilities  and  sites.  The  first 
activity  was  mandated  by  Congress  in 
Public  Law  103-126,  enacted  October 
28,  1993.  The  DOE  is  addressing  the 
Congressional  requirement  through 
actions  that  are  on  a  separate  track  and 
not  addressed  by  this  announcement.  It 
is  the  second  activity  that  this 
solicitation  addresses,  i.e.,  the  long-term 
needs  for  assistance  in  developing 
credible  processes  and  methods  for  risk 
assessments  and  risk  management 
decisions  that  include  meaningful 
involvement  of  affected  parties,  future 
land  and  facilities  use  planning,  cost  of 
proposed  remediation  activities,  public 
and  worker  health  and  safety,  and 
environmental  impacts. 

As  discussed  in  the  National  Research 
Council's  report  and  in  specific  remarks 


by  Assistant  Secretary  Thomas 
Crumbly,  DOE  is  seeking  to  define  the 
risks  to  human  health  and  the 
environment  on  a  site-by-site  basis. 
Further.  DOE  is  seeking  approaches  and 
methods: 

•  To  systematically  identify  and 
characterize,  on  a  site-by-site  basis,  the 
risks  to  human  health  and  the 
environment; 

•  To  systematically  identify  and 
characterize  the  data  gaps  and 
uncertainties,  and  identify  methods  for 
filling  gaps  and  reducing  uncertainties, 
in  our  present  understanding  of  the 
above  cited  risks; 

•  To  systematically  review  and 
recommend  the  process  by  which  the 
above  cited  risks  will  be  reduced; 

•  To  systematically  review  and 
recommend  how  public  participation 
should  be  involved  in  risk  evaluation 
and  how  such  risks  should  be 
communicated  to  non-technical 
audiences;  and 

•  To  systematically  review  and  define 
the  costs  for  risk  reduction. 

In  addition,  the  credibility  of  DOE 
and  its  site  contractors  is  a  serious  issue 
that  must  be  appropriately  addressed  if 
valid  and  persuasive  risk  assessments 
are  to  be  conducted,  i.e..  serious 
consideration  must  be  extended  to  the 
question  of  who  performs  the  risk 
assessment,  who  performs  the  risk 
reduction  assessment,  who  performs  the 
cost  assessment,  etc. 

The  National  Research  Council  has 
identified  several  obstacles  associated 
with  using  a  risk  based  approach  at  DOE 
sites.  These  obstacles  include  the  fact 
that: 

•  The  use  of  risk  assessment  to  set 
priorities  for  remediation  is  viewed  with 
skepticism; 

•  Risk  assessment  is  viewed  as  a 
mechanical  process,  without 
opportunity  for  public  input,  that  often 
fails  to  give  due  consideration  to 
affected  stakeholders; 

•  Stakeholders  have  voiced  concerns 
that  risk  asses.sments  may  result  in  an 
inequitable  distribution  of  resources 
both  among  and  within  facilities  and 
sites. 

Notwithstanding  these  obstacles,  the 
National  Research  Council  has 
concluded  that  a  risk  based  approach  to 
environmental  cleanup  is  both  feasible 
and  desirable.  In  order  for  such  an 
approach  to  be  effective  in  influencing 
Remedial  Action  Decisions,  it  is 
necessary  that  risk  management  and  risk 
assessment  theory  and  processes,  robust 
public  participation  programs,  and 
public  policy  decision  makers  be 
brought  together  and  integrated  into  one 
coherent  decision  making  process. 


EM  is  interested  in  receiving 
proposals  from  applicants  that  propose 
creative  and  innovative  methods  for 
providing  credible  risk  assessments  and 
credible  practices  for  implementation  of 
risk-based  decisions.  Proposals  should 
address  cost/risk  policy  and  priority 
setting  at  the  DOE  sites  involving 
decontamination,  decommissioning, 
environmental  restoration,  facilities 
transition,  technology  development,  and 
site  management. 

Proposals  that  include  an  integrated- 
systems  approach  that  includes 
technology-based  solutions  for  reducing, 
eliminating,  or  mitigating  risks  at  the 
weapons  complex  are  most  desirable.  In 
addition,  proposers  should  demonstrate 
an  organizational  capability  both  to 
work  with  diverse  multi-disciplinary 
technical  groups  and  to  work  with 
social  and  cultural  issues  in  the  risk 
assessment  arena.  Additional  factors  to 
be  considered  in  decision-making  and 
in  establishing  priorities  include: 

•  Federal  Facilities  Agreements; 

•  State  and  local  agreements; 

•  Tribal  agreements; 

•  Pubhc  participation  and  outreach  to 
affected  citizen  groups; 

•  Innovative  approaches  to 
development  of  credible  risk 
assessments  and  implementation  of  risk- 
based  decision  making; 

•  Strategies  and  methods  for 
identifying  and  filling  data  gaps  and 
reducing  uncertainties; 

•  Environmental  justice, 
socioeconomic  and  sociopolitical  issues; 
and 

•  Other  environmental,  worker,  and 
public  health  and  safety  issues. 

II.  Objective  Merit  Review 

An  objective  merit  review  of  each 
proposal  will  be  accomplished  in 
accordance  with  EM's  Merit  Review 
System,  as  published  in  the  Federal 
Register  on  May  6. 1991  (.56  FR  20602). 
Applicants  are  advised  that  EM  shall 
utilize  the  procedure  detailed  under 
subsection  IV(E)(2)  of  its  Merit  Review 
System  (56  FR  20604).  i.e.,  field  readers 
shall  be  utilized  in  lieu  of  standing 
review  committees. 

IIL  Proposal  Format 

The  proposal  shall  contain  two 
sections,  technical  and  cost.  Technical 
proposals  shall  be  no  more  than  fif^y 
(50)  pages  in  length;  resumes  of 
proposed  key  personnel  should  be 
submitted  as  an  appendix  to  the 
technical  proposal  and  will  not  be 
counted  against  the  page  limit.  It  is  left 
to  the  proposer  to  determine  how  best 
to  structure  the  proposal.  However,  the 
following  information  shall  be  included: 
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a.  Proposals  shall  include  a  detailed 
project  description  that  discusses  the 
specific  tasks  to  be  performed  under  the 
proposed  project. 

b.  Proposals  must  also  demonstrate 
that  the  offeror  is  perceived  as  neutral 
and  credible,  and  is  capable  of 
conducting  scientifically  valid  and 
responsible  assessments.  Assessments 
must  include  clear  statements  of  what  is 
not  known  and  what  is  uncertain,  as 
well  as  statements  of  what  is  known. 
Proposals  must  demonstrate  how 
independent,  external  peer-review  will 
be  conducted. 

c.  Proposals  must  demonstrate  that 
the  offeror  has  the  experience  and 
capability  to  plan,  organize,  manage, 
and  facilitate  public  participation  in 
communities.  Proposals  must  also 
demonstrate  that  the  offeror  has  the 
experience  and  ability  to  effectively 
communicate  complicated  scientific 
information  on  potential  risks  and 
uncertainties,  to  local  and  national 
stakeholders,  other  affected  and 
concerned  citizens,  and  decision  makers 
at  all  levels. 

d.  Proposals  must  demonstrate  that 
the  offeror  presently  has  or  is  capable  of 
obtaining  staff  with  the  training, 
expertise,  and  experience  needed  to 
conduct  scientifically  complex  risk 
assessments  and  cost  assessments. 
Proposals  must  identify  the  technical 
and  scientific  staff  that  will  actually 
conduct  the  studies  and  detail  their 
professional  experience  as  well  as  their 
level  of  program  involvement. 

e.  Proposals  must  demonstrate  that 
the  offeror  has  the  ability  to  integrate 
their  work  with  the  activities  of  other 
organizations  conducting  risk 
assessments. 

f.  Proposals  must  demonstrate  that  the 
offeror  has  management  capability,  for 
both  financial  and  scientific 
management,  and  a  demonstrated  skill 
in  planning  and  scheduling  projects  of 
comparable  magnitude  to  that  proposed 
under  this  NOPI. 

Cost  proposals  shall  have  no  page 
limit.  The  cost  proposal  shall  include  a 
summary  breakdown  of  all  costs,  and 
provide  a  detailed  breakdown  of  costs 
on  a  task-by-task  basis  for  each  task 
contained  in  the  project  description.  In 
addition,  any  expectation  concerning 
cost  sharing  shall  be  clearly  stated.  Cost 
sharing  is  encouraged,  but  it  shall  not  be 
considered  in  the  selection  process. 

IV.  Evaluation  Criteria 

The  evaluation  criteria  are  as 
specified  in  subsection  IV(G)  of  EM's 
Merit  Review  System  (56  FR  20604). 


V.  Awards 

Approximately  $20  million  may  be 
available  in  FY  1995  for  projects.  If 
sufficient  acceptable  applications  are 
received,  available  funding  may 
determine  the  number  of  awards. 
Awards,  if  any,  will  be  determined 
through  evaluation  of  applications 
received  against  the  evaluation  criteria, 
and  the  availability  of  funds.  Awards, 
either  grants  or  cooperative  agreements, 
will  be  made  only  to  technically 
acceptable  applicants.  Budget  and 
project  periods  may  be  negotiated  to  fit 
the  requirements  of  particular  projects; 
awards  will  be  on  a  schedule  to  be 
agreed  to  by  DOE  and  the  awardee.  DOE 
reserves  the  right  to  support  or  not 
support  any  portion,  all,  or  none  of  the 
proposals  submitted. 

Issued  in  Washington,  DC,  on  March  31, 
199-i. 
Thtmas  P.  Grunibly, 

Assistant  Secretary  for  Environmental 

Management. 

!FR  Doc.  94-8234  Filed  4-5-94;  8;45  am] 

BILUNG  CODE  S4S0-<)1-P 


Financial  Assistance  Award: 
Underground  Injection  Practices 
Research  Foundation 

AGENCY:  Department  of  Energy,  Metairie 

Site  Office. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Metairie  Site  Office,  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
(A)  and  (D)  it  intends  to  make  a  Non- 
Competitive  Financial  Assistance 
AWard  (Grant)  through  the  Pittsburgh 
Energy  Technology  Center  to  the 
Underground  Injection  Practices 
Research  Foundation. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236, 
Attn.:  Mary  Beth  J.  Pearse,  Telephone: 
(412)  892^949. 
SUPPLEMENTARY  INFORMATION:  The 

UIPRF  has  proposed  a  two-task  project 
relating  to  Class  II  injection  well 
operations  in  various  states  throughout 
the  country.  Task  I  of  the  proposed 
project  is  designed  to  extend  the 
implementation  of  a  Risk-Based  Data 
Management  System  (RBDMS)  in  four 
states.  Alaska,  Mississippi,  Montana, 
and  Nevada  would  be  given  assistance 
with  converting  data  from  existing  data 
management  systems;  coding  and 
internal  testing  of  the  RBDMS; 
preparing  documentation,  training,  and 
technology  transfer;  and  project 


management.  Task  II  of  the  proposed 
project  would  offer  assistance  in 
conducting  four  regional  training 
seminars  related  to  Area  of  Review 
(AOR)  investigations  and  environmental 
compliance. 

The  Underground  Injection  Practices 
Council  (UIPC)  was  formed  in  1983  to 
work  with  various  federal  agencies,  state 
underground  injection  control  (UIC) 
officials,  municipal  and  county  officials, 
representatives  of  environmental 
groups,  industry,  scientists,  and  others 
on  safe  and  effective  methods  for  waste 
disposal.  The  UIPC,  through  its 
Research  Foundation,  conducts  a 
comprehensive  program  of  original 
research  and  data  collection  and  serves 
as  a  clearinghouse  for  information  on 
underground  injection.  1  he  UIPC  also 
conducts  a  variety  of  educational 
programs  and  serves  as  a  forum  for  the 
development  of  more  sound  regulations 
and  technical  standards. 

Greater  emphasis  is  currently  being 
placed  on  the  ability  of  states  to  justify 
their  regulatory  decisions,  with  interest 
in  developing  reliable  procedures  for 
as.scssing  the  risks  posed  by  oil  and  gas 
injection  wells  increasing  rapidly. 
Under  the  Safe  Drinking  Water  Act, 
agencies  that  implement  UIC  programs 
are  required  to  prevent  subsurface 
injection  that  endangers  an 
underground  source  of  d.-inking  water 
(USDW). 

The  UIPRF  just  completed  a  grant 
from  DOE  that  involved  the 
investigation  of  state  environmental,  oil, 
and  gas  data,  and  data  management 
systems  that  pertain  to  underground 
injection  control.  The  primary  goal  of 
this  research  was  to  increase  the  base  of 
technical  and  environmental  knowledge 
related  to  the  application  of  the  UIPRF 
model  that  has  been  developed  to  assess 
the  risk  of  injection  water  contaminating 
a  USDW.  The  project  involved  four 
major  tasks:  (1)  Conducting  an  inventory 
and  needs  assessment  of  the  database 
management  systems  of  the  21  states 
that  have  primacy  to  supplement  the 
UIC  requirements  for  Class  II  wells,  (2) 
conducting  investigations  of  six  state's 
data  management  system  capabilities 
and  making  hardware  and  software 
improvements,  (3)  conducting  a 
Technical  Symposium  on  Class  II 
injection  wells  relating  to  the 
application  of  the  UIPRF  model  that  was 
developed  to  assess  risk  of  injection 
water  contaminating  USDWs,  and  (4) 
conducting  investigations  of  four  states' 
data  management  system  capabilities 
and  making  hardware  and  software 
improvements.  Task  I  of  the  current 
project  proposed  by  UIPRF  seeks  to 
expand  upon  Task  IV  of  the  just- 
completed  grant  by  extending  the 
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implementation  of  the  RBDMS  in  four 
states  (Alaska,  Mississippi,  Montana, 
and  Nebraska).  These  states  will  be 
given  assistance  with  converting  data 
from  existing  data  management  systems, 
coding  and  testing  RBDMS,  preparing 
documentation,  and  training  efforts. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  criteria  (A)  and  (D),  a 
noncompetitive  Financial  Assistance 
Award  to  the  UIPRF  has  been  justified. 
This  effort  is  a  continuation  of  the  just- 
completed  grant  and  opening  up  a 
continuation  effort  to  competition 
would  have  a  significant  adverse  effect 
on  continuity  of  the  activity.  The 
Applicant  has  exclusive  domestic 
capability  to  perform  this  activity 
successfully,  based  upon  the  unique 
technical  expertise  of  the  UIPRF  which 
will  ensure  maximum  utilization  of 
existing  state,  federal,  industry  and 
commercial  sources  of  data  necessary  to 
complete  the  study.  This  effort  therefore 
is  considered  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  solicitation,  and  a 
competitive  solicitation  would  be 
inappropriate. 

DOE  mnding  for  this  research  is 
estimated  to  be  5499.745  for  the 
duration  of  the  project.  These  funds  will 
be  used  to  pay  for  the  reasonable  cost 
of  research  staff,  administrative  support 
personnel,  consultants,  experts,  and 
printing  costs  as  necessary  for  the 
research  project. 

Dated:  March  28,  1994. 
Richard  D.  Rogus, 
Contracting  Officer. 
[FR  Doc.  94-8235  Filed  4-5-94;  8:45  am) 

BILUNG  CODE  6450-01-P-M 


Energy  Information  Administration 

Forms  EIA-23,  23P  and  64A,  "Oil  and 
Gas  Reserves  Surveys" 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the  Proposed 
Extension  of  the  Forms  EIA-23, 
"Annual  Sur\'ey  of  Domestic  Oil  and 
Gas  Reserves,"  EIA-23P,  "Oil  and  Gas 
Well  Operator  List  Update  Report,"  and 
EIA-64A,  "Annual  Report  of  the  Origin 
of  Natural  Gas  Liquids  Production,"  and 
solicitation  of  comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  No,  96-511,  44  U.S.C.  3501  et  seq), 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 


and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  EIA  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  Forms  EIA-23,  "Annual  Survey  of 
Domestic  Oil  and  Gas  Reserves,"  EIA- 
23P,  "Oil  and  Gas  Well  Operator  List 
Update  Report."  and  EIA-64A,  "Annual 
Report  of  the  Origin  of  Natural  Gas 
Liquids  Production."  It  is  proposed  that 
Forms  EL\-23P  and  EIA  64A  be 
extended  without  modification.  For 
large  operators  reporting  on  Form  EIA- 
23.  the  form  will  be  modified  to  also 
collect  estimates  of  reserves  and 
production  associated  with  enhanced 
oil  recovery  methods  and 
nonconventional  gas.  This  proposed 
modification  refiects  the  growing 
importance  to  U.S.  oil  and  gas  supplies 
of  enhanced  oil  recovery  and 
nonconventional  gas.  To  offset  the 
incremental  burden  associated  with  this 
proposed  modification,  the  requirement 
to  report  indicated  additional  reserves 
on  Form  EIA-23  will  be  discontinued. 
For  small  operators  reporting  on  Form 
EIA-23,  the  form  will  be  extended 
without  modification. 

DATES:  Written  comments  must  be 
submitted  by  May  6,  1994. 

If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Mr.  Paul 
Chapman,  Energy  Information 
Administration,  Dallas  Field  Office, 
1114  Commerce  Street,  room  804, 
Dallas,  Texas  75242-2899,  Telephone 
(214) 767-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Paul  Chapman 
at  the  address  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91). 


the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program.  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

Operators  of-crude  oil  and  natural  gas 
wells  are  the  target  respondents  of  the 
Form  EIA-23  and  operators  of  natural 
gas  plants  are  the  target  respondents  of 
the  Form  EIA-64A.  The  amount  of 
crude  oil,  associated -dissolved  and 
nonassociated  natural  gas,  and  lease 
condensate  production  and  reserves  by 
field  are  requested  of  major  oil  and  gas 
well  operators.  In  addition  a  selected 
sample  of  small  operators  provides 
production  and  reserves  of  crude  oil, 
natural  gas  and  lease  condensate  at  a 
State  level  on  the  Form  EL\-23.  The 
amount  of  natural  gas  processed,  natural 
gas  liquids  produced,  the  resultant 
shrinkage  of  the  natural  gas.  and  the 
amount  of  natural  gas  used  in 
processing  are  requested  of  natural  gas 
plant  operators.  In  response  to  Public 
Law  95-91  Section  657,  estimates  of 
U.S.  oil  and  gas  reserves  are  to  be 
reported  annually.  These  estimates  are 
essential  to  the  development, 
implementation,  and  evaluation  of 
energy  policy  and  legislation.  Data  will 
be  used  directly  in  the  annual 
publication  U.S.  Crude  Oil.  Natural  Gas, 
and  Natural  Gas  Liquids  Resenes,  and 
incorporated  in  a  number  of  other 
publications  and  analyses.  Secondary 
publications  which  use  the  data  include 
the  Annual  Energy  Review,  Annual 
Energy  Outlook,  Petroleum  Supply 
Annual,  and  Natural  Gas  Annual. 

11.  Current  Actions 

This  notice  is  for  a  proposed  three- 
year  extension  of  the  Forms  EIA-23, 
"Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves,"  EL\-23P.  "Oil  and  Gas 
Well  Operator  List  Update  Report."  and 
EIA-64A,  "Annual  Report  of  the  Origin 
of  Natural  Gas  Liquids  Production," 
until  December  31, 1997.  Forms  ElA- 
23P  and  EL\-64A  will  be  extended 
without  modification.  For  large 
operators  reporting  on  Form  EIA-23,  the 
form  will  be  modified  to  also  collect 
estimates  of  reserves  and  production 
associated  with  enhanced  oil  recovery 
methods  and  nonconventional  gas. 
Implementation  of  this  proposed 
modification  is  contingent  upon  the 
availability  of  resources  required  to 
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make  the  ElA-23  data  system  capable  of 
handling  the  new  data.  To  offset  the 
incremental  respondent  burden 
associated  with  reporting  enhanced  oil 
recovery  and  nonconventional  gas 
reserves  and  production,  and  to  focus 
the  survey  more  effectively  on  proved 
reserves,  t  a  requirement  for  large 
operators  to  report  indicated  additional 
reserves  (a  reserves  category  that  is  not 
proved)  will  be  discontinued.  For  small 
operators  reporting  on  Form  EL^-23,  the 
form  will  be  extended  without 
modification. 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  H.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  indicate  to  which 
form(s)  your  comments  apply. 

As  a  potential  respondent: 

A.  Am  the  instructions  and 
defii)itioi:s  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions?  Would  it 
be  possible  lor  you  to  submit  the  data 
as  much  as  two  months  earlier? 

D.  Public  reporting  burden  for  this 
data  collection  is  estim.ated  to  range 
from  62  to  333  hours  f>er  response  for 
the  field  level  (i.e  ,  large  operator) 
version  of  Form  EIA-23,  "Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves"  and  reporting  burden  is 
estimated  to  average  8  hours  per 
response  for  the  State  level  (i.e.,  small 
operator)  version  of  Form  EIA-23. 
Public  reporting  burden  is  estimated  to 
average  5.9  hours  per  response  for  the 
Form  ELA.-64A,  "Annual  Report  of  the 
Origin  of  Natural  Gas  Liquids 
Production."  Public  reporting  burden  is 
estimated  to  average  0.25  hours  per 
response  for  the  Form  EIA-23P,  "Oil 
and  Gas  Well  Operator  List  Update 
Report."  How  much  time,  including 
time  for  reviewing  instructions, 
searching  :  listing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information,  do  you 
estimate  will  be  required  for  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  dfollar  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  collection? 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
means  of  the  collection. 

As  a  potential  user 


A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form?  In 
particular,  can  you  use  the  proposed 
data  on  reserves  and  production 
associated  with  enhanced  oil  recovery 
methods  and  nonconventional  gas? 

3.  For  what  purpose  would  you  use 
the  data?  Please  be  specific. 

C.  Would  you  be  adversely  affected  by 
discontinuation  of  indicated  additional 
reserves  data  from  the  EL'\-23  field 
form? 

0.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

E.  Are  there  alternative  sources  of  oil 
and  gas  reserves  data  and  do  you  use 
them?  What  are  their  strengths  or 
deficiencies? 

BIA  is  also  interested  in  receiving 
comments  on  any  other  aspect  of  the 
data  collection  forms  or  the  need  for  the 
information  contained  in  the  Oil  and 
Gas  Reserves  Surveys. 

Comments  submitted  in  response  to 
this  notice  will  b-e  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authorities 

Sections  3506(a)  and  (l)(1),  Tapfrwork 
Reduction  Act  of  1980,  as  a.nnended,  Pub.  L 
No.  9&-511,  44  U.S.C.  3506(a)  and  (c)(1). 

Issued  in  Washington,  DC,  March  31, 1994. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  94-8245  Filed  4-5-94;  8:45  am) 

BILLING  CODE  S450-01-P 


Federal  Energy  Regulatory 
Commission 

[Projects  No.  10808, 10809. 1081O— 
Michigan] 

Wolverine  Hydroelectric  Corp., 
Availability  of  Draft  Multiple  Project 
Environmental  Assessment 

Match  31.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
488,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  an  original  license  for 
the  Edenville,  Secord,  and  Smallwood 
Hydroelectric  Projects,  located  on  the 
Tittabawassee  River,  Gladwin  County, 
Michigan  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  projects.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  projects  and  has  concluded 
that  approval  of  the  projects,  with 


appropriate  mitigation  or  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  10808. 
10809,  or  10810  to  all  comments  as 
appropriate.  For  further  information, 
please  contact  Charles  T.  Raabe,  at  (202) 
219-2811. 
Lois  D.  Cashell. 
St^cretary. 

[FR  Doc.  94-8168  Filed  4-5-94;  8:45  am) 
BILUNG  COCE  6717-01-M 


[Docket  f^o.  RM94-12-0OC] 

Interstate  Natural  Gas  Pipeline  Gas 
Supply  Realignment  Costs;  Public 
Conference 

March  30,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  Public  Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Ccmmission  is  issuing  this 
notice  to  establish  a  date  for  a  public 
conference  to  discuss  the  use  of  pricing 
differential  mechanisms  by  interstate 
natural  gas  pipelines  to  recover  gas 
supply  realignment  costs. 
DATES:  The  public  conference  will  be 
held  on  May  26, 1994,  in  the 
Commission  Meeting  Room.  Persons 
wishing  to  make  a  formal  presentation 
to  the  Commission  should  submit  a 
written  request  to  the  Secretary  of  the 
Commission  no  later  than  May  2, 1994. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hain,  (202)  208-0996. 

Take  notice  that  on  May  26, 1994  at 
10  a.m.,  the  Commission  will  convene  a 
public  conference  in  the  above 
captioned  proceeding  to  examine  the 
use  of  pricing  differential  mechanisms 
by  interstate  natural  gas  pipelines  to 
recover  gas  supply  realignment  costs. 

In  Order  No.  636 '  the  Commission 
established  policies  for  the  recovery  of 


>  Pipeline  Service  Obligations  and  Revisions  to 
ReguUtions  Governing  Self-Implementing 
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the  costs  incurred  by  pipelines  in 
connection  with  the  transition  required 
by  that  restructuring  rule.  One  category 
of  costs  recognized  by  the  Commission 
were  the  costs  the  pipelines  would 
incur  to  realign  the  gas  supplies  they 
had  under  contract  with  producers  in 
order  to  make  bundled  sales.  After 
unbundling,  as  required  in  the 
restructuring  rule,  the  Commission 
expected  that  pipelines  would  have  to 
reform  their  supply  contracts  to  market 
levels  or  terminate  the  contracts 
altogether.  In  Order  No.  636  the 
Commission  adopted  the  policy  that 
pipelines  would  be  permitted  full 
recovery  of  prudently  incurred  gas 
supply  realignment  costs.2 

Subsequently,  in  cases  concerning  the 
implementation  of  the  restructuring 
rule,  the  Commission  decided  that,  in 
certain  circumstances,  it  would  permit  a 
pipeline  to  recover  the  difference 
between  the  contract  price  and  the 
market  price  as  a  gas  supply 
realignment  cost  for  a  two-year  period.' 
The  premise  underlying  the 
Commission's  decision  was  that 
allowing  the  recovery  of  pricing 
differentials  for  a  two  year  period  would 
be  less  costly  than  requiring  the 
pipeline  to  hastily  arrange  to  buy  out  of 
the  contract. 

The  Commission's  recent  experience 
with  pipeline  filings  to  recover  pricing 
differentials  has  raised  questions  about 
whether  this  method  for  recovering  gas 
supply  realignment  costs  is  an  effective 
way  to  minimize  gas  supply  realignment 
costs — the  Commission's  original  goal  in 
approving  the  use  of  such  mechanisms. 
If  it  is  not  an  effective  method  for 
minimizing  gas  supply  realignment 
costs,  then  the  Commission  requests 
proposals  for  alternatives  that  are 
consistent  with  the  Commission's  policy 
to  permit  pipelines  the  full  recovery  of 
their  prudently  incurred  gas  supply 
realignment  costs.  The  purpose  of  the 
conference  is  limited  to  consideration  of 
the  pricing  differential  mechanism.  The 
Commission  does  not  intend  to 
reexamine  its  other  policies  on  the 
recovery  of  transition  costs. 
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Transportation;  end  Regulation  of  N.itura!  Gas 
Pipelines  After  Partial  Wellhead  Utconlrol,  57  FR 
13.267  (April  16.  1992),  ni  FERC  Slats.  &  Regs. 
Preambles  1  30.939  (,\pril  8,  1992):  order  on  reh'g. 
Order  No.  636-A.  57  FR  36.128  (August  12.  1992). 
ni  FERC  Slats.  &  Regs.  Preambles  1  30.950  (August 
3.  1992);  order  on  reh'g.  Order  No.  63&-B,  57  FR 
57.911  (December  8.  1992).  61  FERC  1  61.272 
(1992). 

I  m  FERC  Stats.  &  Regs.  Preambles  at  30.458. 

'Sec.  e.g..  Te.xaS  Eastern  Transmission  Corp.,  62 
FE"RC  1  61.015  (January  13.  1993):  order  on  rehg 
63  FERC  1  61.100  (April  22.  1993);  and  Southern 
Natural  Gas  Co..  64  FtRC  1  61.274  (September  3. 
1393). 


The  public  conference  convened  by 
this  notice  will  be  held  at  10  a.m.  on 
May  26, 1994,  in  the  Commission 
Meeting  Room,  825  N.  Capitol  St.,  NE., 
Washington  DC  20426. 

Any  person  who  wishes  to  make  a 
formal  presentation  to  the  Commission 
should  submit  a  wTitten  request  to  the 
Secretary  of  the  Commission  no  later 
than  May  2.  1994.  Every  effort  will  be 
made  to  accommodate  such  requests. 
Members  of  the  Commission  intend  to 
participate  in  this  public  conference  and 
will  reserve  time  for  questions  and 
answers.  After  the  conference, 
participants  and  others  may  file  written 
comments  by  June  24, 1994. 

By  direction  of  the  Commission: 
Commissioner  Santa  concurred  with  a 
sppnrate  statement  attached. 
Lois  D.  Cashell, 
Secretory. 

Santa,  Commissioner,  concurring: 
Issued  March  30.  1994. 

With  this  notice  of  Public  Conference, 
the  Commission  is  initiating  an  inquiry 
into  whether  permitting  the  recovery  of 
pricing  differential  costs  (PDC)  is  an 
"effective  way  to  minimize  gas  supply 
realignment  costs."  The  Notice  includes 
the  Commission's  reassurance  that,  if 
fix;  recovery  is  not  an  effective  method 
for  minimizing  gas  supply  realignment 
(GSR)  costs,  we  will  limit  ourselves  to 
the  consideration  of  "alternatives  that 
are  ccnsisient  with  the  Commission's 
policy  to  permit  pipelines  full  recovery 
of  their  prudently  incurred  gas  supply 
realignment  costs."  Notwithstanding 
this  reassurance,  I  am  troubled  by  the 
prospect  that  the  Commission  would 
appear  to  be  considering  a  mid-stream 
change  in  its  mechanism  for  the 
recovery  of  O.'-der  No.  636  transition 
costs. 

In  Texas  Eastern  Transmission  Corp.,  • 
the  Commission  authorized  PDC 
recover)-  for  a  period  of  two  years.  The 
Commission  made  clear  that  at  the  end 
of  this  period,  the  effectiveness  of  PDC 
recover}-  as  a  means  to  minimize 
transition  costs  would  be  subject  to 
reexamination.  In  particular,  the 
Commission  has  provided  pipelines 
with  warnings  that: 

(1)  the  burden  is  on  the  pipeline  to 
support  the  continuation  of  PDC 
recover)'  beyond  the  initial  period;  2 

(2)  a  pipeline  cannot  prudently  delay 
realigning  its  problem  contracts  on  the 
basis  of  the  possibility  of  an  extension;  J 
and 


(3)  after  the  two-year  period,  the 
Commission  may  revisit  the  issue  of 
continuing  the  mechanism.* 

The  Commission  already  has 
established  a  procedure  for  determining 
whether,  ultimately,  these  costs  will  be 
recoverable.  In  addition  to  examining 
the  eligibility  and  prudence  of  PDCs,  if 
raised  by  parties  to  the  proceedings,  the 
Commission  has  stated  that  the  burden 
will  be  on  the  pipeline  to  demonstrate 
that  the  PDC  methodology  will 
minimize  GSR  costs.'  Further,  the 
pipeline  will  have  the  burden  of 
demonstrating  thst  it  made  a  bona  fide 
effort  to  renegotiate  the  contracts 
underlying  the  PDCs  it  has  filed  to 
recover.''  Filings  to  recover  PDCs  have 
been  set  for  hearing,  and  the  records 
developed  in  those  proceedings  will 
give  the  Commission  a  basis  for 
determining  w  hether  the  PEC  recovery 
procedure  in  fact  minimizes  Order  No. 
636  transition  costs. 

Consequently,  it  is  troubling  that 
approximately  nine  months  into  the 
two-year  period '  the  Commission  is 
initiating  a  proceeding,  docketed  as  a 
rulemaking,  to  consider  whethe."  the 
PDC  recovery  meclianism  is  "an 
effective  way  to  mininiize  gas  supply 
realignment  costs"  and  to  consider 
proposals  for  alternatives.  I  would  hope 
that  the  end  resull  of  this  proceeding  is 
not  a  termination  or  modification  of  the 
PDC  recover)-  mechanism  effective  prior 
to  the  end  of  the  two-year  period. 
Rather,  I  would  hcpe  that  the  record 
developed  in  this.procceding.  tu^eilirjr 
with  the  case-specific  records  developed 
in  the  section  4  GSR  cost  proceedings, 
will  be  used  to  inform  the  Commission's 
decision  whether  to  terminate,  modify, 
or  continue  the  PDC  recovery 
mechanism  beyond  two  years. 

Absent  compelling  evidence  that  tlie 
fix;  recovery  mechanism  is  not 
minimizing  GSR  costs,  I  would  be 
reluctant  to  modify  the  mechanism  mid- 
stream. I  believe  tliat  regulalo.'y 
certainty  is  important,  arid  that 
pipelines  have  relied  on  the  two-year 
time  horizon  provided  by  the  PDC 
recover)'  mechaiiism.  Therefore,  I  would 
urge  my  colleagues  to  consider  carefully 
the  consequences  of  modifying  this 


'  62  FEKC  1  61.015  at  61.125  (19931. 
•Md. 

'Southern  Natural  Gas  Co..  64  FLKC  1  51.274  at 
62,932(1993). 


< Texas  Eastern  Tranimissiur.  Corp..  64  FLRC 
1  61.305  at  63,30-  [1993). 

^  Texas  Eiisiern  Tr,!n.,niis>iion  Corp.,  62  FERC  at 
61,125.  Alsf),  to  ensure  cost  mi:iimizali'in.  the 
Commission  required  that  Texas  Eastern  maintain 
a  li.st  of  above-market  conlrarT«  (List  A)  and  a  list 
of  bclow-mariie!  raniratts  (List  B)and  credi  net 
revenues  from  List  B  ^as  iul?s  against  the  prxing 
diffcicntial  from  '„;.■.!  A  ga.<  sali?s. 

►Id 

■>  Texas  Eastern  was  the  Tirsi  pipeline  to  W.p  tj 
r.^over  PUG  costs,  ami  .'.pproximii'elv  .-.i.i  months 
of  Texas  Eii.'ilern's  two-year  period  his  t.-ijiicJ. 
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aspect  of  t'.o  Order  No.  636  transition 

cost  recovery  procedure  at  this  time. 

Donald  F.  Santa,  Jr. 

Commissioner. 

[FR  Doc.  94-8187  Filed  4-5-94;  8;45  am] 
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[Docket  No.  J094-04063T  0)(!ahoma-71] 

State  of  Oidahoma;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

March  31.  1994. 

Take  notice  that  on  March  25, 1994. 
the  Corporation  Commission  of  the  State 
of  Oklali'jH'.a  (Oklahoma)  submitted  the 
above-isferenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  part  of  the  Atoka 
Formation  3t  a  depth  of  12,436  feet, 
underlyin_  .ortions  of  Caddo.  Blaine 
and  Custer  Counties,  Oklahoma, 
qualifies  as  a  tight  formation  under 
Eciction  107fh)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  recommended  area  is 
described  as  all  of  Section  6.  Tov.nship 
12  North,  Range  13  West;  Section  31, 
Township  13  North,  Ranpe  13  \Ve^:t; 
Section  1,  Township  12  North,  Range  14 
West  and  Section  36,  Township  13 
North,  Range  14  West. 

Tlio  nctic'j  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
rrquirements  of  the  Commi-sion's 
iri;u!ation5  set  forth  in  IS  CFR  p«rt  271. 

The  application  for  dctprminaticn  is 
available  for  inspection,  except  for 
rn-jiTial  v. hich  is  contldentiai  under  IH 
(PR  275.206,  at  the  Fee:  ra!  EmT)?y 
Rep^uhtory  Ccmmisf.ion,  .^;25  Nonh 
Cipitcl  Str(vf,  Ml.  Washington,  DC 
1:0426.  Pe-     ns  obiectirp  to  the 
fii-lonninat.on  may  file  a  protest,  in 
a::cordanr.e  wilh  18  CFR  275.203  ;!n;t 
;  "5.204,  wi;hin  20  days  .-iftor  t!;e  date 
ti'.is  iiotice  is  issued  by  the  Commis'^ion. 
Lob  D.  Cash-nll, 
ifcr  lory. 

[VK  U>c.  94-81f,7  Filed  ;  -rr-94.  8.45  :\r.:] 
P'lLJHQ  COC£  6/17-01-M 


FNVi;5CN>.4cNTAL  PROTECTION 
AGENCY 

Agency  Information  Cciisction 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  f'-  compliance  with  the 
iVipcr.vor;.  ...,>duction  Act  (PRA)  (44 


U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

O.VCB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  No.  1361.04;  Information 
Requirements  for  Boilers  and  Industrial 
Furnaces;  was  approved  01/31/94;  OMB 
No.  2050-0073;  expires  01/31.'97. 

EPA  ICR  No.  1633.04;  SO2  Emissions 
Control  and  NOx  Emissions  Control 
Requirement*  of  Title  IV  of  the  Clean 
Air  Act  Amendments  of  1900;  was 
approved  02/28/94;  OMU  No.  2C60- 
0258; expires  01/31/96. 

EPA  ICR  No.  0246.05;  Contractor's 
Cumulative  Claim  and  Reconciliation; 
was  approved  02/28/94;  OMB  No.  2030- 
0016;  expires  02/28/97. 

EPA  ICR  No.  1650.01;  Permits  for 
Early  Reductions  Sourc;es,  Information 
Requirements;  was  approved  02/25/94; 
OMB  No.  2060-0276;  expires  02/28/97. 

EPA  ICR  No.  0783.22;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Lah^Hng,  Clean-Fuel  Fleet 
Emission  Standards,  Conversions,  and 
General  Provisio.rs,  Clean  Fuel  Fleet 
Pro(;ram;  was  approved  02/23/94;  OMB 
No.  2060-0104;  expires  On/20/n.'J. 

ETA  ICR  No.  1596.03;  SijP.nitlcant  New 
Aitemctives  Policy  (SNAP)  Program 
(Final  Rulemaking  under  Title  VI  of  the 
Clean  Air  Act  Anicndmerits  of  1990); 
OMb  No.  2'i  ~,0;  expires  02/28, 97. 

H'A  ;CR  i.'o.  0277.08;  Appiicc.tion  for 
Ni;w  and  .Amended  Re>.'ibtiaiion;  v.'.ir. 
approved  02/09/94;  OMB  rJo.  2070- 
Oi'ilO;  expires  02/28/95. 

EPA  ICR  .No.  1G37.02;  Dt-termining 
Ccafonnity  ol  General  Federal  Action  to 
S'  .!■?  Implementutii  n  Pla.is;  was 
approvcu  01/3I/-.M;  O.VB  No.  2C60- 
0279;  errires  01/31/07. 

}-PA  ICR  No.  ir>70.!jl;  Small 
O"  mr.iunity  Sur»'ey;  was  approved  02/ 
l-}./e4;  OMB  No.  2090-0013;  expires  02/ 
2>;/f)5. 

H'A  ICR  No.  142a. 03;  Tnule  ."^ecret 
Chinis  for  Emerger.ry  Planning  and 
Community  RJ:i,h!-to  FJiow  Information; 
was  approved  02/14/94;  OMB  No.  2050- 
007:v  expires  02/23/97. 

FiPA  ICR  No.  0783.25;  On-Board 
Diap,!o<-f!r  Svstems;  was  approved  02/ 
09/94;  OMD  No.  2060-0104;  expires  06/ 
30/95. 

OMB  Disapproval 

EPA  ICR  r;o.  1325.05;  Proposed 
A.mendments  to  the  Comprehensive 
Asses<;m(nt  Information  Rule  (CAIR) — 
TSC.'\  Section  8(A);  was  not  approved 
01/26/94. 


OMB  Extension  of  Expiration  Dates 

EPA  ICR  No.  0010.4  Information 
Requirements  for  Importation  of 
Nonconforming  Vehicles;  OMB  No. 
2060-0095;  expiration  date  was 
extended  to  06/30/94. 

EPA  ICR  No.  1519.02;  Notification  of 
Stored  Pesticides  with  Cancelled  or 
Suspended  Registrations  under  Section 
6(G)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act;  OMB 
No.  2070-0109;  expiration  date  was 
extended  to  08/31/94. 

EPA  ICR  No.  0328  03;  Spill 
Prevention,  Control,  and 
Countermeasure  Plans;  OMB  No.  2050 
0021;  expiration  date  was  extended  to 
09/30/94. 

EPA  ICR  No.  1583.01;  Request  for 
Information  (RFI)  for  Database  of 
Innovative  Treatment  Technology 
Vendors  (Vendor  Database);  OMB  No. 
2050-0114;  expiration  date  was 
extended  to  08/31/94. 

Dntcd:  March  31,  1994. 
Paul  LapsJey, 

Director.  Regulatory  Manngement  Division. 
II  R  Doc  94-8231  Filed  4-5-94;  8:45  am) 
B.-LUNS  COM  eseo-so-M 


[PRL-4858-3] 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 

A-^ency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliauce  with  the 
Paperwork  Red'iction  Act  (44  U.S.C. 
3501  Ft  sfq.).  this  notice  announres  that 
the  Ir.fonnation  Collection  Request  (iCR) 
nb.stracted  below  h.as  been  forwarded  to 
tliL'  Office  cf  Man3<;eme;U  and  Budget 
(OMB)  for  review  and  ccmmcnt.  The 
ICR  d'scribes  the  nature  of  the 
information  collection  and  its  expected 
c  est  and  burden;  whrvre  appropriate,  it 
includes  the  actual  data  collection 
in.strumcnt. 

DATES:  Comments  m.ust  be  submitted  on 
or  before  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Fanner  at 
202-260-2740. 

SUPPLE.WENTARY  INFORMATION: 

Ofllce  of  Air  and  Radiation 

Title:  New  Soiure  Performance 
Standards  (NSPS)  for  the  Phosphate 
Fertilizer  Industry  (Subparts  T,  U.  V,  W. 
and  X).  (EPA  ICR  No.  1051.05;  0Mb  No. 
2060-0037).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 
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Abstract:  Owners  or  operators  of 
phosphate  fertilizer  plants  must  notify 
EPA  or  the  delegated  regulatory 
authority  of  construction,  modification, 
startups,  shutdowns,  malfunctions,  and 
dates  and  results  of  initial  performance 
tests.  Owners  and  operators  must 
install,  calibrate,  and  maintain 
monitoring  devices  to  determine  the 
mass  flow  of  phosphate-bearing  feed, 
and  devices  to  measure  and  record 
continuously  pressure  drop  across  the 
scrubbers,  and  must  keep  records  of  the 
mass  of  phosphate  bearing  feed.  This 
industry  is  not  required  to  submit 
excess  emission  reports.  EPA  or  the 
delegated  authority  reviews  the  records 
during  routine  inspections  to  ensure 
compliance  with  the  standards. 

Burden  Statement:  The  reporting 
requirements  apply  only  to  the  initial 
performance  tests,  and  since  no  new  or 
reconstructed  sources  are  expected  to 
become  subject  to  the  standards  in  the 
next  three  years,  there  is  no  burden 
projected  for  reporting.  The  public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
87.5  hours  per  recordkeeper  annually. 
The  estimated  burden  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  the  data 
needed  and  review  the  collection  of 
information. 

Fespondents:  Owners  or  operators  of 
phosphate  fertilizer  plants. 

Estimate-d  No.  of  Respondents:  11. 

Estimated  No.  of  Responses  per 
Respondent:  None. 

Estimated  Total  Annual  Burden  an 

Respondents:  963  hours  for 

recordkeeping  only- 
Frequency  of  Collection:  Not 

applicable. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136),  401  M  Street.  SW., 
Washington,  DC  20460. 

end 

Mr.  Chris  Wolz.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington.  DC  20503. 

Dated:  March  31, 1994. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-8232  Filed  4-5-94;  8;45  am] 

BILUNQ  CODE  6660-e»^ 


[FRL-485a-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandv  Farmer  at 
EPA.  (202)  260-2740. 
SUPP1.EMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Worker  Characterization  and 
Blood-Lead  Study  of  Renovation  and 
Remodeling  Woiiters.  (EPA  ICR  No. 
1689.01).  This  is  a  new  colleciion. 

Abstract:  The  Residential  Lead-Base 
Paint  Hazard  Reduction  Act,  also 
designated  as  Title  IV  of  the  Toxic 
Substances  Control  Act  (TSCA).  became 
law  on  October  29,  1992.  Section 
402(c)(2)  of  Title  IV  of  TSCA,  directs 
EPA  to  conduct  a  study  of  persons 
engaged  in  various  types  of  building 
renovation  and  remodeling  activities. 
The  purpose  of  the  study  is  to  establish 
the  extent  to  which  workers  involved  in 
these  activities  are  exposed  to  lead,  or 
disturb  lead  and  create  a  lead-based 
paint  hazard  on  a  regular  or  occasional 
basis.  The  study  involves  a  targeted 
survey  of  three  categories  of  renovation 
and  remodeling  workers  in  two  cities, 
and  the  collection  of  venous  blood 
samples  from  those  workers.  The 
categories  of  renovation  and  remodeling 
workers  are:  union  laborers,  union 
carpenters,  and  independent  non-union 
contractors.  The  two  types  of  data  that 
will  be  collected  are:  (1)  Worker  blood 
samples  that  will  be  chemically 
analyzed  for  lead;  and  (2)  questionnaire 
data  that  will  characterize  the  workers 
and  will  be  used  to  understand 
differences  in  blood-lead  levels.  The 
questionnaire  will  be  administered 
either  by  telephone  or  self-administered 
and  data  collected  includes  information 
relevant  to  lead  exposure  on:  (a) 
Demographics;  (b)  work  history  (both 
current  and  long-term);  (c)  personal 
characteristics  and  habits;  (d)  non-work 


activities;  (e)  medical  history:  and  (f) 
previous  training  or  knowledge  of  lead. 

The  EPA  will  use  data  resulting  from 
the  survey  to  determine  which  groups  of 
workers  require  training,  certification  or 
educational  materials.  These  data  will 
also  be  used  in  conjunction  with  other 
studies  conducted  by  the  Agency,  and 
may  be  distributed  to  other  agencies  in 
summary  form  for  use  in  addressing 
other  requirements  of  the  Act. 

Burden  Statement:  Burden  for  this 
collection  of  information  is  estimated  to 
average  .563  hour  (40  minutes)  per 
respondent.  This  estimate  includes  the 
time  needed  to  listen  to  recruitment 
information,  answer  the  screening 
questions,  complete  the  questionnaire, 
provide  a  blood  sample,  and  review  the 
collection  of  information. 

Respondents:  Union  laborers,  union 
carpenters,  and  independent  non-union 
contractors. 

Estimated  Number  of  Respondents: 
1,620. 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  912  hours. 

Frequency  of  Collection:  One  time 
only. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agencv.  Information  Policy 

Branch  (2136).  40"l  M  Street,  SW., 

Wa.shington,  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulator>'  Affairs. 

725  17th  Street.  NW..  Washington.  DC 

20503. 

Dated;  Marth  31.  1994. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
[FR  Doc.  94-8233  Filed  4-5-94.  8:45  am] 
BILUNC  CODE  (MO-SO-F 


[FRL-4e59-6] 

Public  Water  System  Supervision 
Program  Revision  for  tt>e  State  of 
Michigan 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Public  notice  is  hereby  given 
in  accordance  with  the  provision  of 
Section  1413  of  the  Safe  Drinking  Water 
Act,  as  amended,  42  U.S.C  30Gf  et  seq., 
and  40  CFR  part  142,  subpart  B,  the 
National  Primary  Drinking  Water 
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Regulations  (NPDWR).  that  the  State  of 
Michigan  is  revising  its  approved  Public 
Water  System  Supervision  (PVVSS) 
primacy  program.  The  Michigan 
Department  of  Public  Health  (MDPH). 
has  adopted  drinking  water  regulations 
for  27  synthetic  organic  chemicals  and 
8  inorganic  chemicals  that  correspond 
to  the  NPDWR  for  synthetic  organic 
chemicals  and  inorganic  chemicals 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (U.S.  EPA)  on 
January  30, 1991.  (56  FR  3526-3597) 
and,  as  amended  on  July  1, 1991,  (56  FR 
30266-30281).  The  U.S.  EPA  has 
completed  its  review  of  Michigan's 
PWSS  primacy  program  revision. 

The  U.S.  EPA  has  determined  that  the 
Michigan  rule  revision  meets  the 
requirements  of  the  Federal  rule. 
Therefore,  the  U.S.  EPA  is  proposing  to 
approve  the  MDPH's  rule  revision. 

All  interested  parties  are  invited  to 
submit  written  comments  on  these 
proposed  determinations,  and  may 
request  a  public  hearing  on  or  before 
May  6,  1994.  If  a  public  hearing  is 
requested  and  granted,  the 
corresponding  determination  shall  not 
become  effective  until  such  time 
following  the  hearing,  at  which  the 
Regional  Administrator  issues  an  order 
affirming  or  rescinding  this  action. 

Requests  for  public  hearing  should  be 
addressed  to:  Jennifer  Kurtz  Crooks 
(WT)-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determinations  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Michigan.  A 
notice  will  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Michigan.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  the  time  and 
location,  and  the  address  and  telephone 
number  where  interested  persons  may 
obtain  further  information.  The  Regional 


Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
should  the  Regional  Administrator  not 
elect  to  hold  a  hearing  on  his  own 
motion,  these  determinations  shall 
become  effective  on  May  6, 1994.  Please 
bring  this  notice  to  the^attention  of  any 
persons  known  by  you  to  have  an 
interest  in  these  determinations. 

All  documents  related  to  these 
determinations  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Michigan  Department  of  Public  Health, 

Division  of  Water  Supply,  3423  North 

Logan/Martin  L.  King  Jr..  Blvd.,  P.O. 

Box  30195,  Lansing,  Michigan  48909. 

State  Docket  Officer:  Mr.  James  K. 

Cleland,  (517)  335-9216. 
&fe  Drinking  Water  Branch,  Drinking 

Water  Section,  U.S.  Environmental 
I  Protection  Agency,  Region  5,  77  West 

Jackson  Boulevard,  Chicago,  Illinois 

60G04. 

FOR  FURTHER  INFORfcJATION  CONTACT: 
Jennifer  Kurtz  Crooks,  Region  5, 
Drinking  Water  Section  at  the  Chicago 
address  given  above,  telephone  312/ 
886-0244. 

(Section  1413  of  t.he  Safe  Drinking  Wafer  Act, 
as  amended  (1986),  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Signed  this  17th  day  of  March.  1994. 
Valdas  V.  Adamkus, 
Regional  Administrctor,  U.S.  EPA.  Region  5. 

!FR  Doc.  94-8227  Filed  4-5-94;  8:43  am] 
MLUNQ  cooc  we  ao  r» 


[OPP-300333;  FRL^767-7] 

Pesticides;  Prioritization  of  Actions 
Subject  to  the  Delaney  Clause;  Policy 
Notice 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
/«rnON:  Notice. 

SUMMARY:  EPA  is  announcing  that  it  will 
temporarily  cease  review  and  processing 
of  tolerance  petitions  received  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  and  the  associated  registration 
applications  received  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  if  any  of  the  pesticide  uses 
that  are  subject  of  the  applications  and 
petitions  appear  to  result  in  a  residue 


that  needs  a  food  additive  regulation 
under  section  409  of  the  FFDCA  and 
such  a  regulation  would  be  barred  by 
the  Delaney  Clause.  EPA  is  adopting 
this  policy  to  concentrate  on  food 
additive  regulations  currently  in  force 
which  are  inconsistent  with  the  Delaney 
Clause  and  to  avoid  expending  EPA 
resources  on  action  which  may  be 
revised  once  various  policy  issues  are 
resolved. 

EFFECTIVE  DATE:  April  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
E.  Levine,  Registration  Support  Branch, 
Registration  Division  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington  DC  20460,  (703)-  308-8393. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA's  regulations  regarding  FIFRA 
registration  in  40  CFR  152.112(g)  require 
that  all  needed  tolerances  for  pesticide 
residues  in  food  be  in  place  prior  to  the 
approval  of  a  FIFRA  registration  for  the 
use  of  a  pesticide  which  will  result  in 
such  residues.  Raw  food  tolerances  for 
pesticides  are  establishtHl  under  section 
408  of  FFDCA,  21  U.S.C.  346a,  and 
tolerances  for  certain  processed  foods 
and  for  feed  additives  ("food  additive 
regulations")  for  pesticides  are 
established  under  FFDCA  section  409, 
21  U.S.C.  348. 

EPA's  current  policy  is  that  a  food 
additive  regulation  is  needed  when 
there  is  a  possibility  that  the  processing 
of  a  raw  food  containing  pesticide 
residues  would  result  in  residues  in  the 
processed  food  or  in  animal  feed  at  a 
level  greater  than  the  raw  food 
tolerance.  EPA  determines  whether 
there  is  such  a  possibility  based  on  the 
review  of  processing  data  supplied  by 
the  applicant  for  registration  purposes 
or  the  petitioner  for  a  tolerance. 

Under  section  409,  a  food  additive 
regulation  for  a  pesticide  residue  may 
not  be  promulgated  if  EPA  concludes 
that  the  pesticide  "induces  cancer"  in 
men  or  animal  as  specified  in  the 
Delaney  Clause.  21  U.S.C.  348(c)(3).  In 
Les  V.  Heilly.  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  held  that 
the  Delaney  Clause  barred  the 
establishment  of  a  food  additive 
regulation  for  any  pesticide  that  meets 
the  induce-cancer  standard  no  matter 
how  infinitesimal  the  risk,  968  F.2d  985 
(9th  Cir.  1992),  cert,  denied,  113  S.  Ct. 
1361  (1993).  The  court  overturned 
EPA's  interpretation  of  the  Delaney 
Clause  as  subject  to  an  exception  for 
pesticide  residues  which  pose  a  de 
minimis  risk. 

FIFRA  and  section  408  of  the  FFDCA 
contain  no  Delaney  Clause  and  instead 
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require  consideration  of  both  risks  and 
beneGts  in  making  regulatory  decisions. 
Thus,  pesticide  uses  which  might 
qualify  under  the  standards  for 
registration  and  a  section  406  tolerance 
could  still  fail  to  meet  the  standard  for 
a  food  additive  regulation  under  section 
409.  Where  that  is  the  case,  and  a 
section  409  food  additive  regulation  is 
needed.  EPA  regulations  state  that  a 
FIFRA  registration  may  not  be  granted, 
and  it  is  EPA  policy  not  to  approve  a 
section  408  tolerance  for  such  a  use 
either. 

In  tlie  wake  of  Lps  v.  Reilly,  the 
National  Food  Processors  Association 
(NFPA)  and  other  food  processing  and 
production  groups  have  petitioned  EPA 
to  change  its  policy  linking  actions 
under  section  408  (raw  food)  and 
section  409  (processed  food)  Such  a 
change  in  policy  would  require  EPA  to 
amend  its  regulations  concerning  the 
registration  requirement  that  all  needed 
section  409  food  additive  regulations  be 
in  place.  Additionally,  the  NFPA 
petition  challenges  the  factual  basis  for 
EPA's  conclusion  that  processing 
studies  are  an  accurate  measure  of 
whether  processed  foods  will  contain 
pesticide  residues  greater  than  the 
section  408  tolerance  and  thus  need  a 
section  409  tolerance. 

In  response  to  the  NFPA  petition,  EPA 
has  published  for  public  comment  a 
notice  ("NFPA  petition  notice") 
summarizing  the  petition  and  current 
EPA  policies  and  procedures  that  are 
potentially  affected  by  issues  raised  in 
the  NFPA  petition,  including  EPA's 
procedures  for  determining  when  a  409 
food  additive  regulation  is  needed  and 
EPA's  policy  of  coordinating  the 
decision  on  the  408  tolerance  and 
registration  with  the  409  food  additive 
regulation  (58  FR  7473,  Feb.  5, 1993). 
Further,  EPA  also  has  released,  on 
Febrary  2. 1993.  a  list  of  32  pesticides 
that  either  have  or  need  section  409 
food  additive  regulations  under  EPA's 
policy  and  that  also  appear  to  induce 
cancer  within  the  meaning  of  the 
Delaney  Clause.  EPA  intends  to  update 
this  list  periodically.  Although  EPA  has 
not  made  a  formal  "induces  cancer" 
finding  for  many  of  these  pesticides, 
EPA  currently  believes  that  most,  if  not 
all.  of  the  pesticides  classified  in  Group 
A.  B,  or  C  according  to  EPA's  Cancer 
Assessment  Guidelines  will  come 
within  the  Delaney  Clause  standard. 
EPA  places  a  high  priority  on 
responding  to  the  legal,  policy,  science, 
and  factual  issues  raised  by  the  NFPA 
petition  and  the  Les  v.  Reilly  decision. 
However,  these  issues  are  both  complex 
and  interrelated  and  cannot  be 
addressed  quickly. 


II.  Reasons  for  Policy  on  Tolerance 
Petitions  and  Registration  Actions 
Affected  by  Delaney  Clause 

EPA  is  adopting  this  j)olicy  at  the 
present  time  as  part  of  the  priorities  it 
has  established  following  the  decision 
in  Les  v.  Reilly.  The  Les  v.  Reilly 
decision  clearly  established  that  the 
Delaney  Clause  bars  the  existence  of  a 
food  additive  regulation  for  any 
pesticide  that  induces  cancer  in  man  or 
animal.  EPA  has  determined  that  there 
presently  exist  as  many  as  50  food 
additive  regulations  for  pesticides  that 
may  meet  the  induce-cancer  standard. 
EPA's  first  priority,  thus,  following  the 
Les  V.  Reilly  decision  is  to  determine 
which  of  these  regulations  must  be 
revoked  and  to  do  so  promptly.  Because 
food  additive  regulations  are  only 
established  in  situations  where  EPA 
believes  they  are  needed  to  prevent  the 
adulteration  of  food.  EPA's  second 
priority  will  be  to  determine  what 
action  should  be  taken,  if  any,  against 
the  FIFRA  registrations  and  section  408 
tolerances  which  are  associated  with  the 
food  additive  regulations  to  be  revoked. 
This  issue  has  been  made  more 
complex,  as  explained  above,  by  the 
NFPA  petition  which  challenges  EPA's 
existing  policies  on  this  matter.  Finally. 
EPA's  third  priority  is  to  address  the 
many  petitions  for  establishing  food 
additive  regulations  which  raise 
Delaney  Clause  problems. 

Ideally,  EPA  would  prefer  to  address 
simultaneously  all  pending  petitions  to 
establish  food  additive  regulations  and 
all  existing  food  additive  regulations 
which  are  inconsistent  with  the  Delaney 
Clause.  EPA.  however,  has  limited 
resources.  EPA  estimates  that  in  the 
next  several  months  it  will  initiate 
revocation  actions  against  over  25  food 
additive  regulations  based  on  the 
Delaney  Clause.  EPA  will  also  have  to 
resolve  what  policy  to  follow  on  the 
associated  section  408  tolerances  and 
registrations  and  implement  those 
actions  as  well.  This  could  result  in  EPA 
action  against  80  or  more  pesticide  uses. 
Aggressively  moving  to  deny  pending 
applications  which  raise  Delaney  Clause 
problems  could  exhaust  EPA's  Umited 
resources  on  pesticide  uses  not  on  the 
market  while  tolerances  inconsistent 
with  the  statute  remain  in  place. 
Finally.  EPA  also  must  take  into  account 
that  it  receives  thousands  of  registration 
and  tolerance  actions  each  year. 
Devoting  substantial  resources  to 
petitions  raising  Delaney  Clause  issues 
will  delay  action  on  the  more  routine 
actions.  "This  is  especially  the  case 
where  EPA  has  not  yet  resolved  the 
important  policy  issues  relating  to  the 
interrelationship  of  section  409  food 


additive  regulations  and  section  408 
tolerances  and  FIFRA  registrations 
because  actions  taken  today  might  have 
to  be  revised  if  EPA  policies  are  altered. 
EPA  will  reexamine  this  policy  once  it 
has  resolved  the  policy  issues  raised  by 
the  NFPA  petiUon. 

III.  Policy 

EPA  will  tempxjrarily  stop  all  review 
and  processing  work  related  to 
establishing  a  registration  and/or 
tolerance(s)  for  any  chemical/crop 
combination  in  which:  (1)  either  the 
chemical  has  been  found  to  induce 
cancer  in  man  or  animal  or  the  chemical 
has  shown  evidence  of  carcinogenicity 
in  animals  or  humans;  and  (2)  the 
pesticide  residue  in  or  on  a  raw 
agricultural  commodity  concentrates 
when  that  commodity  is  processed  or 
EPA  otherwise  determines  that  a  food 
additive  regulation  is  needed  for  the 
use.  This  will  include  any  work  on 
registrations  under  FIFRA  section  3. 
experimental  use  permits  under  FIFTIA 
section  5,  associated  tolerances  under 
section  408  of  the  FFDCA.  as  well  as 
food  additive  regulations  under  section 
409  of  the  FFDCA. 

Work  on  tolerances  and  registrations 
for  other  uses  of  the  chemical,  where  a 
food  additive  regulation  is  not  needed, 
may  continue.  However,  EPA  approves 
or  denies  tolerance  petitions  in  toto. 
Therefore,  if  a  petition  seeks  a  tolerance 
for  any  residue  that  appears  subject  to 
the  Delaney  Clause,  that  petition  cannot 
be  approved  and  work  on  all  tolerances 
in  that  petition  will  temporarily  stop. 
The  Agency  advises  any  person  who  has 
submitted  a  pending  tolerance  petition 
containing  a  tolerance  that  appears  to  be 
subject  to  the  Delaney  Clause  to  amend 
the  petition  to  separate  the  tolerances 
not  affected  by  the  Delaney  Clause  so 
that  work  on  these  tolerances  may 
resume. 

EPA  will  also  disapprove  any  State 
registrations  approved  under  section  24 
of  FIFRA  if  the  registration  depends  on 
the  existence  of  a  food  additive 
regulation  that  is  subject  to  revocation 
under  the  Delaney  Cla<jse.  The  basis  of 
such  disapproval  would  be  that  the 
registration  is  "inconsistent  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act," 
FIFRA  sec.  24(c)(3).  States  are  urged  not 
to  approve  such  section  24(c) 
registrations,  since  State  approval 
followed  within  90  days  by  EPA 
disapproval  will  be  disruptive  and 
cause  unncessary  economic  burdens. 

rv.  ImpIemenlatioB 

Once  the  determination  has  been 
made  that  a  pesticide  use  may  result  in 
a  residue  that  appears  to  be  subject  to 
the  Delaney  Clause,  the  PM  will  notify 
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the  applicant  or  petitioner  in  writing  of 
the  status  of  the  tolerance  petition  and 
associated  application(s),  i.e.,  that  all 
review  and  processing  work  has  been 
stopped  and  the  reason  for  this  action. 
These  registrations  and  petitions  will 
continue  to  be  considered  pending;  EPA 
is  not  denying  these  registrations  and 
petitions.  If  a  registrant  wishes  to  amend 
the  tolerance  petition  after  such 
notification  to  allow  work  to  continue 
on  uses  not  affected  by  the  Delaney 
Clause,  such  an  amendment  may  be 
submitted  to  the  PM  by  the  usual 
procedure.  The  tolerance  petitions  or 
registration  applications  will  not  be 
returned  to  the  registrant  or  subject  to 
any  '"abandoned  petition"  policy  unless 
EPA,  in  the  future,  prescribes  some 
further  action  that  registrants  must 
respond  to  affirmatively  within  a  set 
time  period.  EPA  will  notify  applicants 
and  petitioners  if  and  when  the  the 
Agency  resumes  review  and  processing 
of  a  petition  and  associated  registration 
applications  on  which  review  was 
stopped  under  this  policy.  Such  notice 
may  be  by  letter,  or  by  issuance  of  a 
policy  notice  or  rule  in  which 
implementation  is  addressed. 

EPA  believes  its  limited  resources  are 
best  directed  at  first  removing 
regulations  inconsistent  with  the  statute 
and  EPA  policies  and  then  making  final 
determinations  on  petitions  which, 
because  they  meet  the  above  criteria,  are 
likely  to  be  denied.  To  the  extent, 
however,  that  a  petitioner  believes  that 
EPA  has  wrongly  characterized  its 
petition  as  meeting  the  criteria  or  that 
there  exists  some  other  basis  for 
granting  the  petition,  EPA  will,  on  a 
case-by-case  basis,  consistent  with  its 
obligation  to  protect  the  public  health, 
adjust  its  priorities  so  that  a  forma! 
action  can  be  taken  on  the  petition.  In 
addition,  EPA  will  give  any  petitioner  a 
denial,  if  that  is  requested. 

There  are  approximately  60  actions 
currently  in  review  that  EPA  believes 
are  subject  to  this  policy.  EPA  will  begin 
sending  individual  notices  to  registrants 
and  petitioners  within  30  days  of  this 
notice  and  expects  to  complete 
notification  within  90  days.  A  registrant 
who  receives  no  notification  may 
assume  that  petitions  and  application 
actions  continue  in  active  review. 

This  policy  does  not  affect  the 
registration  of  new  products  or  new  uses 
which  have  an  associated  409  tolerance 
that  has  already  been  established  even 
if,  under  the  Delaney  Clause,  that 
tolerance  would  not  now  be  granted. 
However,  EPA  intends  to  revoke  such 
tolerances  in  the  future,  and  will,  after 
revocation,  immediately  stop  review 
and  processing  of  additional  pending 
actions  dependent  on  the  tolerance  at 


thet  time.  Registrants  who  intend  to 
submit  new  registration  applications 
under  these  circumstances  may  wish  to 
await  further  Agency  action  before 
submitting  applications  that  may  be 
affected  by  such  revocations. 

A  final  decision  on  whether  to 
approve  or  deny  the  tolerance  petitions 
and  associated  FIFRA  applications  that 
appear  to  be  subject  to  the  Delaney 
Clause  must  await  resolution  of  the 
complex,  interrelated  issues  raised  in 
the  NFPA  petition  and  summarized 
above  and  will  be  staggered  in  such  a 
manner  so  as  to  conserve  resources  for 
addressing  currently  approved  food 
additive  regulations,  tolerances,  and 
registrations.  Some  of  these  issues  may 
be  addressed  by  pending  legislation.  In 
the  absence  of  such  legislative  changes, 
EPA  does  not  believe  that  most  of  the 
issues  wi]l  be  addressed  until  later  this 
year. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food  and 
feed  additives,  Pesticides  and  pests. 

Dated:  March  21, 1994. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  94-7701  Filed  4-5-94;  8;45  ami 
BILUNQ  COOC  6S0O-6O-F 


[aPP-180929;  FRL  4771-2] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Imidacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Oregon 
and  Utah  Departments  of  Agriculture 
(hereafter  referred  to  as  the 
"Applicants")  to  use  the  pesticide 
Imidacloprid  (CAS  105827-7&-9)  to 
treat  up  to  13,000  acres  of  apples  to 
control  aphids.  The  Applicants  propose 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
gtant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  21,  1994. 

ADDRESSES:  Three  copies  of  v^ritten 
comments,  bearing  the  identification 
notation  "OPP-180929,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 


Washington,  D.C  20460.  In  person, 
bring  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.    . 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
D.C.  20460.  Office  location  and 
telephone  number:  Floor  6,  Crystal 
Station  #1,  2800  Jefferson  Davis 
Highway.  Arlington,  VA.  (703)  308- 
8791. 

SUPPLEMENTARY  rNFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
imidacloprid  on  apples  to  control 
aphids.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

The  Applicants  state  that  aphids  have 
been  a  chronic  pest  of  apples  in  Oregon 
and  Utah.  Aphids  feed  on  the  plant 
tissues  of  young  trees,  which  can  stunt 
growth  and  affect  future  tree 
productivity.  On  large,  vigorous  trees, 
the  primary  concern  is  fruit  damage. 
Aphids  excrete  such  large  amounts  of 
honeydew  that  it  drips  on  the  fruit, 
causing  russetting  or  providing  a 
substrate  for  the  growth  of  sooty  mold. 
The  value  of  such  damaged  firuit  is 
considerably  reduced,  as  it  is  diverted  to 
a  processing  market.  The  Applicants 
state  that  some  of  the  registered 
alternative  pesticides,  while  once 
effective,  have  lost  much  of  their 
effectiveness  due  to  build-up  of  resistant 
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aphid  populations.  Others  are  said  to 
only  provide  suppression,  and  not 
adequately  control  aphids.  One  of  the 
registered  alternatives  (phosphamidon) 
that  is  still  somewhat  effective  for  this 
pest  problem  was  withdrawn  from  the 
market  in  1991.  due  to  non-support  for 
re-registration,  and  existing  stocks  have 
been  mostly  depleted.  Another  chemical 
(mevinphos)  was  previously  used  for 
this  pest,  but  because  of  human  risk 
concerns  the  manufacturer  removed  all 
labeled  uses  of  mevinphos  on  apples 
and  pears  from  the  label  in  1993. 
Therefore,  the  Applicants  claim  that 
Oregon  and  Utah  apple  growers  are  left 
without  adequate  means  to  control 
aphids.  The  Applicants  anticipate  crop 
value  losses  of  approximately  10 
percent  without  the  availability  of 
imidacloprid  this  growing  season. 

The  Oregon  and  Utah  Departments  of 
Agriculture  propose  that  imidacloprid 
be  used  at  a  maximum  rate  of  0.1  lb. 
active  ingredient  (a.i.).  or  6.4  fluid  oz.  of 
product,  per  acre  with  a  maximum  of  5 
applications.  No  more  than  0.5  lb.  a.i. 
(32  fluid  oz.  of  product)  applied  per 
year.  Oregon  proposes  treatment  on  up 
to  9,500  acres  of  apples.  This  would 
total  approximately  4,750  lbs.  of  a.i,  or 
2.375  gal.  of  product.  Utah  proposes 
treatment  on  up  to  3.363  acres  of  apples. 
This  would  total  approximately  1,682 
lbs.  of  a.i.,  or  841  gal.  of  product.  This 
is  the  first  time  the  Applicants  have 
applied  for  the  use  of  imidacloprid  on 
apples.  A  section  18  for  this  use  of 
imidacloprid  was  issued  by  the  Agency 
to  Washington  State  on  March  7. 1994 
for  up  to  160,980  acres. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e..  an  active  ingredient 
not  contained  in  any  currently 
registered  pesticide).  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  tiie 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Oregon  and  Utah  Departments  of 
Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticide 
and  pests.  Crisis  exemptions. 


Dated  March  25  1994 

Stephen  L.  lohnsoo. 

Acting  Direrior  Registration  Pivixinn  Office 
of  Pesticide  Programa 

IFR  Dot  94-8102  Filf»d  4-.')-94  8  4.'>  ami 

BHJJNG  CODE  6640-60-F 

[OPP-180928:  FRL  4771-1] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Imidacloprid; 
Solicitation  of  Public  Comment 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  imidacloprid  (CAS 
105827-78-9)  to  treat  up  to  25,000  acres 
of  melons  to  control  the  sweet  potato 
whitefly  [Bemesia  tabaci].  The 
Applicant  proposes  the  use  of  a  new 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  21, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  '■OPP-180928.'*  should  be 
submitted  by  mail  to:  Public  Response 
and  F*rogram  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  IX  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ci^stal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
fix)m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 


Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St ,  SW.  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agency 
frt)m  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  su(± 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  sp>ecific 
exemption  for  the  use  of  imidacloprid 
on  melons  to  control  the  sweet  potato 
whitefly  (SPWF).  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

The  SPWF  is  common  on  many  wild 
and  cultivated  crops  such  as  tomatoes, 
cotton,  cucurbits  and  solanaceae.  The 
sweet  potato  whitefly  (SPWF)  is  a 
relatively  new  pest  on  melons.  The 
SPWF  has  causied  severe  economic 
damage  to  several  other  commodities 
nationwide  including  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  According  to  the 
Applicant.  SPWF  populations  for  this 
season  are  expected  to  be  widespread, 
and  heavy  enough  to  cause  serious 
economic  loss  to  the  melon  crop.  SPWF 
causes  damage  through  feeding 
activities,  and  also  indirectly  through 
the  production  of  a  honeydew,  which 
encourages  growth  of  sooty  mold  and 
other  fungi.  The  Applicant  claims  that 
adequate  control  of  the  SPWF  is  not 
being  achieved  with  the  currently 
registered  compounds  and  that  without 
imidacloprid,  melon  growers  will  incur 
a  significant  economic  loss. 

Along  with  this  request,  the  Applicant 
has  also  requested  a  specific  exemption 
for  use  of  a  different  diemical 
(bifenthrin)  on  melons  for  control  of  the 
SPWF.  The  Applicant  justifies  requests 
for  two  chemicals,  by  stating  that  the 
imidacloprid  would  be  applied  at  or 
near  planting/transplanting,  as  a  soil 
incorporated  treatment:  since 
imidacloprid  is  a  systemic,  it  would  be 
taken  up  by  the  small  seedlings,  and 
protect  them  from  SPWF  feeding  during 
this  early  stage  of  development.  The 
Applicant  states  that  bifenthrin.  being 
non-systemic,  is  only  of  use  as  a  foliar 
spray,  which  is  of  little  value  during  the 
early  phase  of  development,  when  there 
is  limited  leaf  area.  Thus  the  Applicant 
proposes  that  use  of  bifenthrin  be 
allowed  later  in  the  crop  season,  as  a 
foliar  treatment,  to  maintain  season-long 
control.  The  Applicant  indicates  that 
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imidacloprid  would  not  be  of  use  as 
both  a  soil  treatment  and  a  foliar  spray, 
because  its  mode  of  action  is  such  that 
resistance  development  is  a  concern. 
The  Registrant  of  imidacloprid  will  not 
support  the  use  of  this  chemical  further 
into  the  growing  season  for  this  reason. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of  0.25 
lb.  (dr>')  active  ingredient  (16  fluid  oz. 
of  product)  per  acre  with  a  maximum  of 
one  application  per  crop  season  on  a 
total  of  25,000  acres  of  melons.  Use 
under  tliis  exerrption  could  potentially 
amount  to  a  maximum  total  of  6.250  lbs. 
of  active  ing-i-edient,  or  3,125  gal.  of 
product.  This  is  Lhe  first  time  that  tiie 
Applicant  has  applied  for  Lhe  use  of 
imidacljprid  on  melons.  However,  the 
Applicant  requested,  and  was  granted, 
specific  exemptions  for  the  use  of 
bifenthrin  for  SPWF  cont.'-ol  in  melons 
for  the  past  \vjo  yf\-,rs  (this  is  the  LhirJ 
consecutive  year  for  the  request  for 
bifenthrin). 

This  notic3  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
rec»;ipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  inter;sled 
persons  m;!y  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  ail  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Arizona  [department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticide 
and  pests,  Crisis  exemptions. 

Dated:  March  25,  1994. 

Slepfaea  L.  Jahnsoa, 

Acting  Director.  Bfgistjvtion  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  94-8103  Filed  4-5-94;  8:45  am| 

BtLU»4C  CODE  S56fr-60-F 


[OPP-180931;  FRL  4771-4] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Mancozeb; 
Solicitation  of  Put>lic  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Wisconsin 
Department  of  Agriculture,  Trade  and 
Consumer  Protection  (hereafter  referred 
to  as  the  "Applicant")  for  use  of  the 
pesticide  mancozeb  (CAS  8018-01-7)  to 
control  leaf,  stem  blight  on  ginseng.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
graiU  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  21,  1994. 
ADDRESSES:  Three  copies  of  wTitten 
comments,  iKra.nng  the  identification 
notation  "OIT-l 80931."  should  be 
subrriitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch.  Fieiu 
Operations  Division  (7j05C),  Oifice  of 
Pesticide  Programs,  Env.ronmentf.l 
Protfccti.on  Avunc?*'.  401  M  St..  S\V., 
Washington,  DC.  20460  !n  por;on, 
bring  comments  to:  Pjti.  1 12-'.  Crystal 
Maii  #2,  1921  Jefferson  Dhn.s  Hi;-'hway, 
Arlington,  VA.  infonr.btion  subn.stted  in 
any  comment  concerning  this  notice 
may  be  claimed  connaentiai  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  m.arked  will  not  be 
disclosed  except  in  accordance  with 
ptof;cdurPS  set  fort.h  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Inf:irmat;on  must  be  provided  by  the 
submi'ter  for  incluf.ion  in  the  public 
record.  laromiafion  not  marked 
confidential  n;3y  be  disclospd  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  tliis  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INF0RM.4TION  CONTACT:  By 
mail;  Margarita  Collantes,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  6th  Floor.  Crystal 
Station  I.  2800  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)  30&-«347. 
SUPPLEMENTARY  tNFORMATJON:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  sf>ecifjc 
exemption  for  the  use  of  th«  mancozeb, 
available  as  Dithane  OF  (EPA  Reg.  No. 
707-180)  from  Rohm  and  Haas  Co.,  to 


control  leaf,  stem  blight,  caused  by  the 
fungus  AJternaria  panax  and 
Phytopbthora  cactorum,  on  a  maximum 
of  4,167  acres  in  Wisconsin.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant, 
Altemaria  blight  rarely  kills  the  ginseng 
root,  which  is  the  marketed  portion; 
however,  loss  of  the  foliage  results  in 
significant  root  yield  loss  in  a  harvested 
crop,  and  retards  root  growth  and 
overwintering  ability  in  younger  crops. 
Infestations  of  Alte.Tiaria  blight  in  one 
season  greatly  increase  the  potential  for 
epidemics  in  subsequent  seasons,  since 
the  fungus  remains  in  the  infected  plant 
debris.  Altermria  panax  has  become 
rer.;stant  to  Rcvra!  SOW,  the  only 
fungicide  carryi.^.g  a  section  3  label  for 
use  agni.nst  Altemaria  blight  on  ginseng. 
Ro%r^!  by  itself  can  no  longer  be 
eL'ective  to  control  Alternaris.  Other 
fungicides  are  (ilso  substantially  less 
effe.'.tive  than  Dithane.  If  not  controlled, 
the  disease  can  be  expected  to  infest  ail 
of  Wisconsin's  5,000  acres  of  ginseng. 

U'  dc-r  the  proposed  exemption  2.0  lbs 
of  product  (1.5  lbs  of  a.i.)  per  acre  will 
be  used  on  4,167  acres.  A  maximum  of 
12  applications  at  a  minimum  of  7— day 
intervals  will  be  made  by  ground 
equipment  using  a  minimum  of  80 
ga.lons  of  water  per  acre.  A  28-day  pre- 
har>est  interval  vs-ill  be  observed. 
Applications  wil!  be  m.ade  by  certified 
private  or  commercial  applicators  or 
persons  under  their  direct  supervision. 
in  addition,  applicators,  mixer/loaders, 
and  persons  entering  treated  ginseng 
gardens  to  work  must  wear  cbemical- 
resistant  gloves,  long-legged  pants  and 
long-sleeved  shirts. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  die  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  pubUc  comment  on  an 
application  for  a  specific  exemption  if 
an  emei^ency  exemption  has  been 
subject  to  a  Special  Review,  aiul  is 
intended  for  a  use  that  could  pose  a  risk 
similar  to  the  risk  posed  by  any  use  of 
the  pesticide  which  is  or  has  been 
subject  of  the  Special  Review.  |40  CFR 
166.24  (a)(5)l. 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocarbamate  (EBDC)  fungicides 
on  July  17, 1987,  which  includes 
mancozeb.  A  notice  of  final 
determination  was  issued  March  2, 
1992.  The  Agency  took  this  action  based 
on  an  assessment  of  the  risks  from 
exposure  to  ethylenethiourea  (ETU) 
present  in,  or  formed  as  a  result  of 
metabolic  conversion  from,  pesticide 
products  containing  the  active 


ingredient  mancozeb.  ETU,  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabolite  of  all  the  EBDC  pesticides. 
The  Agency  concluded  that  the 
estimated  cumulative  risk  of  10  s  from 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  canceled 
the  following  11  food  uses;  apricots, 
carrots,  celery,  coUards,  mustard  greens, 
nectarines,  peaches,  rhubarb,  spinach 
succulent  beans  and  turnips.  These 
cancellations  reduce  estimated  lifetime 
dietary  risk  to  1.6  x  10  f-  which  the 
Agency  has  determined  does  not 
outweigh  the  benefits  of  the  44  retained 
uses. 

The  regulations  governing  section  18 
also  require  the  Agency  to  publish  a 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
has  not  been  submitted  to  the  Agency 
|40  CFR  166.24  (a)  (6)).  Exemptions  for 
the  use  of  mancozeb  on  ginseng  have 
been  requested  for  the  past  7  years  (1987 
thru  1993).  Mancozeb  was  granted  for 
use  on  ginseng  in  1991  and  1993  and 
Wisconsin  went  crisis  in  1992.  An 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 

Accordingly,  interested  persons  may 
subm.it  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Wisconsin  Department  of  Agriculture. 
Trade  and  Consumer  Protection. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  March  25,  1994. 

Stephen  L.  Johnson, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  94-8107  Filed  4-5-94;  8:45  ami 
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SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Roussel  Bio  Corporation  lo 
register  the  pesticide  products  K- 
Othrine  SC  5.0  and  Deltamethrin 
Technical,  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  George  LaRocca.  Product  Manager 
(PM)  13.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St.. 
SW  .  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
204,  CM  ♦'2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  HW7. 
Arlington,  VA  22202,  (703-305-6100). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  July  1, 1992  (57  FR  29311) 
and  November  18, 1992  (57  FR  54402). 
which  announced  that  Roussel  Bio 
Corp.,  170  Beaver  Brook  Road,  Lincoln 
Park,  NJ  07035.  had  submitted 
applications  to  register  the  pesticide 
products  K-Othrine  SC  5.0.  and 
Deltamethrin  Technical.  (EPA  File 
Symbols  432-TAG  and  432-TAE). 
containing  the  active  ingredients 
deltamethrin  (s)-alpha-cyano-3- 
phenoxybenzyl-(lfl.3H)-3-(2.2- 
dibromoviny!)-2,2-dimethyl 
cyclopropanecarboxylate  at  4.75  percent 
and  (l/?,3/?)-3-(2,2-dibromovinvl)-2.2- 
dimethyl  cyclopropane  carboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
at  98  percent  respectively,  active 
ingredients  not  included  in  any 
previously  registered  products. 

On  Marc_h  2.  1994.  EPA  approved  two 
new  products  (one  end-use  and  one 
technical)  as  follows: 

1.  K-Othrine  SC  5.0  (EPA  Registration 
Number  432-763)  for  use  in  and  around 
residential,  industrial,  institutional 
structures,  and  their  immediate 
surroundings. 

2.  Deltamethrin  Technical  (EPA 
Registration  Number  432-762)  for 
formulating  purposes  only. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  deltamethrin,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  deltamethrin 
when  used  in  accordance  with 
widespread  and  commonly  recognized 


practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  deltamethrin. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  March  21.  1994. 

Susan  H.  Way  land. 

Acting  Director.  Office  of  Pesticide  Programs. 
[PR  Doc.  94-7702  Filed  4-5-94;  8:45  am) 

BILUNG  CODE  6S6»-60-F 


[OPP-30290A;  FRL-476e-8] 

Sandoz  Argo,  Inc.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Sandoz  Agro.  Inc.  to 
conditionally  register  the  pesticide 
products  Sentinel  40WG  Turf 
Fungicide,  Technical  Cyproconazole. 
and  Sentinel  40VVG  For  Repackaging 
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Use  Only  containing  a  new  active 
ingredient  not  imJuded  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FUrmCR  INFORMATION  CONTACT:  By 
mail:  Sidney  C.  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy.  Arlington,  VA  22202.  (703-305- 
6900). 

SUPPI.EMEMTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  September  28, 1988  (53  FR 
37866),  which  announced  that  Sandoz 
Crop  Protection  Corp.,  1300  E.  Touchy 
Ave.,  Des  Plaines,  IL  60018.  had 
submitted  applications  to  register  the 
pesticide  products  Cyproconazole  40% 
\VG  Fungicide  containing  the  active 
ingredient  (4-chlorophenyl)-{l- 
cyclopropyletfcyl)  triazole-l-ethanol  at 
40  percent  and  Technical 
Cyproconazole  containing  the  active 
ingredient  cyproconazole-alpha-(4- 
chlorophenyI)-alpha-(l- 
cyclopropylethyi)-(lH-1.2,4-triazole-l- 
etiianoi)  at  93  percent  (EPA  File 
S/mbols  55947-RGE  and  55947-RGG) 
respectively,  active  ingredients  not 
i:  .eluded  in  any  previously  registered 
products. 

The  company  changed  the  name  of 
one  of  the  products  from 
"C'.-proccnazole  40%  V.'G  Fungicide"  to 
"Sentinel  40WG  Turf  Fur.r.icid-"  and 
amended  the  active  ingredient  to  read 
"cyproconazole  [alpha-(4- 
chlorophenylj-il-cych-rropylethyl) 
triazole-l-etlianol.'" 

EPA  also  received  an  complication  from 
Sandoz  Agro,  Inc.  to  conditonally 
register  the  product  Sentinel  40\VG  For 
Repackaging  Use  Only  (EPA  File 
Symbol  55947-Rl^).  which  was 
inadvertently  omitted  from  the  no'ice 
that  published  in  the  Federal  Register  of 
September  28, 1958.  This  product 
contains  40  percent  of  the  active 
ingredient  cyproconazole  (alpha-(4- 
chlcrophfnyl)-alphd-(l- 
cyc!opropyie!hyi)-(lH-l,2.4  tnazoio-l- 
eihano!).  However,  sin.c  'hr.  n  ■lice  of 
receipt  of  application  f'lr  Ser.tir.t!  40 
WG  was  not  publi.sheJ  in  Federal 
Register,  as  ruq'iiied  by  section  3({j)i4) 
of  FlFR^\,  ai  £iii)orjdtd,  ir.trr:-Eted  parties 
m.iy  submit  wrifen  conurients  within 
30  days  from  the  date  of  publication  of 
this  notice  fortliis  product  only. 

These  applicnlions  were  approved  on 
December  22,  1 993  as  Sentinel  40\VG 
Turf  Fimgicide  (EFA  Registration 


Number  55947-132)  for  foHar 
application  on  turf.  Technical 
Cyproconazole  (EPA  Registration 
Number  55947-133)  for  manufacturing 
purposes  only,  and  Sentinel  40VVG  For 
Repackaging  Use  Only  (EPA 
Registration  Number  55947-156)  for 
repackaging  use  only. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7KC)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking  because  a  period 
reasonably  sufficient  for  generation  of 
the  data  has  not  elapsed  since  the 
Administrator  first  imposed  the  data 
requirements,  on  condition  that  such 
di:ta  are  received  by  the  end  of  the 
conditional  registration  periori  and  do 
not  meet  or  exceed  the  risk  criteria  set 
forth  in  40  CFR  154.7;  that  use  of  the 
pesticide  during  the  conditional 
registration  period  will  not  cause 
unreasonable  adverse  effects  on  the 
environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

The  Agency  has  considered  the 
avBilable  data  on  the  risks  associated 
with  the  proposed  use  of  cyproconazole, 
and  information  on  social,  economic, 
and  environmentdi  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  patiem  of  use, 
application  methods  and  rates,  and  level 
and  e.xtent  of  potential  exposurn.  Based 
on  dicse  reviews,  the  Agency  was  able 
to  make  basic  hc':;I.h  and  safety 
determinations  which  show  thai  use  of 
cyprnronazoic  during  the  period  of 
coruiiiional  registratlt-n  is  not  expected 
to  cause  any  unroaGonable  adverse  cifect 
on  the  eiivhonmt'i.t,  and  thut  use  of  the 
psKticido  is  in  tiie  public  interest. 

Consistent  witn  "section  3{':)i7j(C),  the 
Agency  has  determined  that  these 
conditionjl  registTatinns  are  in  the 
pa":uic  interest.  IJse  of  the  pesticides  are 
orsiijiiifica/ico  lo  the  us-.r  commii.iitv, 
am.1  appropriate  labtuing,  use  directions, 
aiui  otlier  m^as.^res  ha-.e  been  taken  to 
ensure  that  use  of  tnn  pesticides  wiil  not 
result  in  unreasonable  adverse  oifects  to 
man  and  tne  environment. 

More  detailed  information  on  these 
conditional  r^'gi  strati  oris  is  contained  in 
the  EP.\  PestlciSe  Fact  Sheet  on 
cyjMoconaz(;le. 

A  <-^'Py  of  the  fact  sheet,  which 
prijv  ,"des  a  SL.rnmar\  description  of  the 
c^'zrAciii,  ui'S  patterns  imd 
ftrniuIatJuns.  science  findings,  and  th'3 
Agency's  regulatory  position  and 
rttif-inaie,  niiy  be  oStainnd  from  the 
National  Technical  In  format  ion  Service 
(MTIF),  5285  Port  Rcy;.i  Road. 
Sprinj^ficld.  VV\  221£'l. 

la  accordance  with  5€'Ction  3(c)(2)  of 
FII  RA,  3  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 


support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (750GC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132.  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SVV..  Washington,  DC  20450.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  des'-ed. 
Authority:  7  use.  135. 

List  of  Subjects 

Environmental  protection.  Pesticides 
p.nd  pests.  Product  registration. 
Dstcd:  March  22,  1994. 

Susan  H.  Wayland, 

Acting  Direct yr.  Office  cf  PRSticidv Pro^mnis. 

(r  K  Doc.  94-7703  Filed  4-5-94:  8:45  aiTil 
BILLING  CODE  6560-50-F 

[OFP-50777;  FRL-47f  &-8] 

Receipt  of  f^otification  to  Conduct 
Smaii-Scale  Testing  of  a  GeneticaHy 
Altered  Microbial  PcsfickJ-a 


agency:  Envi.ro: 
A,-rncy  (EPA). 
ACTiON:  Notice. 


atal  Protection 


SUMMARr:  This  notice  announces  EPA's 
recoirit  of  a  notifuralicn  of  intent  to 
ccnduct  small-scale  testing  of 
genetically  altered  strains  ol  Hhlzobiuni 
legLir.iino^aruni  biovor  viceae  which 
contain  the  C.'^^  Ill  gene  ii -)m  Bacillus 
thunn-^iensis  subspecies  tenebrionis 
from  Washington  State  University. 
DATES:  Written  comments  must  be 
received  by  May  6,  1994. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  tbo  docket  control  number 
Of'r-3n777  and  be  submitted  to:  Pubfic 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washinjjton.  DC  20480.  In 
pt-rson  bring  comments  to:  Rm.  1128. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
!;ighw.-iy.  Arhngton,  VA  22202. 
Information  sub.mitted  in  any 
co.niment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
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part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
U>gal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton.  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  S\V.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(703)30.5-7690 

CUPPLEMENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
.Statement  of  Policy  entitled  "Microbial 
Iroducts  Subject  to  the  Federal 
1  isecticide.  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act,"  published  in  the  Federal  Register 
of  June  26, 1986  (51  FR  23313),  h.-js  been 
nceived  by  Washington  State 
University  of  Pullman,  Washington,  The 
purpose  of  the  proposed  testing  is  to 
determine  if  the  Cry  III  endotoxin  from 
the  genetically  altered  strains  of 
Fbizobium  leguminoscmm  biovar 
viceae,  containing  the  Cry  III  gene  from 
BaciUiis  thuringiensis  subspecies 
tenebrloiiis,  affects:  (1)  Pea  leaf  weevil 
survival.  (2)  nodule-feeding  damage  to 
peas,  (3)  final  pea  yields  and  (4)  nodale 
occupancy  under  field  conditions.  The 
proposed  field  tests  are  to  take  place  in 
Washington  over  the  next  2  years.  Total 
acreage  tested  will  be  less  than  1  acre. 
Following  review  of  the  Washington 
State  University  application  and  any 
comments  received  in  response  to  this 
Notice,  EPA  will  decide  whether  or  not 
an  experimental  use  permit  is  required. 

Dated:  March  24,.  1994. 
Stephen  L.  Johnson. 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Programs. 

|FR  Doc.  94-8106  Filed  4-5-94,  8:45  am) 

BILUNG  CODE  »5«O-S0-F 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

[Gen  Docket  No.  90-119;  DA  94-269] 

Private  Land  Mobile  Radio  Services; 
Florida  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 


SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Florida 
(Region  9).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  9, 
the  interests  of  the  eligible  entities 
within  the  region  will  be  furthered. 

EFFECTIVE  DATE:  March  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 
Order 

Adopted:  March  23, 1994. 

/?e/easficf;  March  30,  1994. 

By  the  Deputy  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Division: 

1.  The  Private  Radio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority. 
accepted  the  Florida  (Region  9)  Public 
Safety  Plan  (Plan)  on  May  10,  1990,  5 
FCC  Red  3067  (1990). 

2.  By  letter  dated  January  13,  1994, 
the  Region  proposed  to  amend  its  Plan. 
The  proposed  amendment  would,  in 
part,  add  an  additional  subregion, 
clarify  timeframes  for  applications  for 
pooled  and  dedicated  channel 
allotments,  clarify  channel  loading 
rrquircments,  and  clarify  and  enlarge 
upon  mutual  aid  requirements.  The 
Commission  placed  the  letter  on  Public 
Notice  for  comments  due  on  March  4, 
1994,  53  FR  5429  (February  4,  1994), 
and  received  no  comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  9  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  witbin 
the  Region. 

1.  Accordingly,  it  is  ordered.  That  the 
Public  Safety  Radio  Plan  for  Florida 
(Region  9)  is  amended,  as  set  forth  in 
the  Region's  letter  of  January  13,  1994. 
This  Amendment  is  effective 
immediately. 


Federal  Communirafjons  Commission. 
Edward  R.  Jacobs, 

Deputy  Chief  Land  Mobile  and  Microwa\-^ 
Division. 

[FR  Doc.  94-8185  Filed  4-5-94:  8:45  am| 

BILUNG  CODE  6712-01-M 


[Report  No.  2003] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

April  1.1994. 

Petitions  for  reconsiderations  and 
clarifications  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  April  21, 
1994.  See§l,4(b)(l)ofthe 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Policies  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards  (CC  Docket  No. 
91-115) 

Number  of  Petitions  Filed:  1. 

Sufc/ert:  Amendment  of  the 
Commissions  Rules  to  Establish  New 
Personal  Communications  Services. 
(Gen.  Docket  No.  90-314,  RM  No.  7140, 
RM-7175,  R.M-7618) 

Number  of  Petitions:  7. 

Subject:  Amendment  of  Sections 
2.106  of  the  Commission's  Rules  to 
allocate  the  1610-1626.5  MHz  and  the 
2483.5-2500  MHz  Bands  for  Use  by  the 
Mobile-Satellite  Service,  Including  Non- 
Geostationary  Satellites.  (ET  Docket  No. 
92-23) 

Number  of  Petitions:  1. 

Subject:  Implementation  of  section 
309())  of  the  Communications  Act 
Competitive  Bidding  (PP  Docket  No.  93- 
253) 

Number  of  Petitions:  5. 

Federal  Communic-itions  Coni.T.iss>on. 

Williaio  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-8186  Filed  4-5-94,  8  45  dxnl 

BU.LINQ  COOC  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

rtotice  of  Item  Submitted  for  OMB 
Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
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item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501. 
et.  seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  from 
Sandra  L.  Kusumoto,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  room  900,  Washington,  DC  20573. 
telephone  number  (202)  523-5866. 
Comments  may  be  submitted  to  the 
agency  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Federal  Maritime  Commission, 
within  15  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears. 

Summary  of  Items  Submitted  for  OMB 
Review 

46  CFR  Part  515— Filing  of  Tariffs  by 
Terminal  Operators 

FMC  requests  an  extension  of 
clearance  for  46  CFR  515  which  requires 
marine  terminal  operators  performing 
services  in  connection  with  common 
carriers  by  water  in  the  foreign  and 
domestic  offshore  commerce  of  the 
United  States  to  file  with  the 
Commission  a  schedule  or  tariff  in 
duplicate  showing  all  its  rates,  charges, 
rules,  and  regulations  relating  to  or 
connected  with  the  receiving,  handling, 
storing,  and/or  delivering  of  property  at 
its  terminal  facility.  Such  persons  must 
also  keep  the  tariffs  open  for  public 
inspection  as  well  as  file  two  copies  of 
tariff  changes.  Total  annual  cost  to  the 
Federal  Government  is  estimated  at 
approximately  $60,000;  total  annual 
estimated  manhours  and  cost  to 
respondents  is  estimated  at 
approximately  4,000  hours  and  $78,500. 
respectively. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  94-8170  Filed  4-5-94;  8:45  am) 

BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 

Lict'nse  Nun\ber:  3700. 


Name:  Lahyan  Y.  Diab  dba  L.  Dias 

Forwarding. 
Address:  7822  Freehollow  Dr..  Falls 

Church.  VA  22042. 
Date  Revoked:  January  19. 1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  1906. 
Name:  Stair  Cargo  Services,  Inc. 
Address:  9020  N.W.  12th  Street.  Miami. 

FL  33172-2998. 
Date  Revoked:  January  25. 1994. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  2874. 
Name:  Amfran  International 

Forwarding.  Inc. 
Address:  360  Gendron  Road.  Plainfield. 

CT  06374. 
Date  Revoked:  January  29, 1994. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  1780. 
Name:  B.W.S.  Trade  Coordinators,  Inc. 
Address:  1201  Corbin  Street,  Elizabeth, 

NJ  07201. 
Date  Revoked:  January  31, 1994. 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  2561. 

Name:  Fontana  International,  Inc. 

Address:  2053B,  NW.  72nd  Avenue. 

Miami.  FL  33122. 
Date  Revoked:  March  4. 1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2458. 
Name:  Robara  International  Forwarders. 

tic. 
Address:  195  E.  22nd  Street.  Bayonne. 

NJ  07002. 
Date  Revoked:  March  6.  1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2635. 
Name:  Hydra  Management,  Inc. 
Address;  10500  Richard,  suite  228. 

Houston.  TX  77042. 
Date  Revoked:  March  9.  1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

Bryant  L.  VanBrakle. 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  94-8157  Filed  4-5-94;  8:45  am] 

BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 


Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Rene  Ortiz  Villafane,  Inc.,  2000 
Kennedy  Ave.,  MAI  Basic  Four 
Center,  Suite  207,  San  Juan,  Puerto 
Rico  00920.  Officers:  Rene  Ortiz 
Villafane.  President;  Robert  N. 
Altman.  Vice  President;  Felipe  N. 
Ortiz  Melendez,  Secretary;  Juan 
Pimentel  Vazquez,  Treasurer;  Nilda 
Pacheco  de  Manso,  Sub-Treasurer. 

"K"  Line  Air  Service  (U.S.A.)  Inc..  144- 
35  157th  Street,  Jamaica,  NY  11434, 
Officers:  Tetsuo  Shoji,  President/ 
Director,  Koichi  Inouye,  Exec.  Vice 
President/Director,  Antonio 
Rodriguez.  Vice  President,  Yuichi 
Aoyagi,  Secretary /Treasurer. 

Ana  T.  Binns  dba  AAA  International 
Shipping,  5730  W.  Manchester  Blvd.. 
Los  Angeles,  CA  90045.  Sole 
Proprietor. 

Franklin  E.  Cashman,  Jr.  dba  CFS 
International  Shipping,  312  Oakway 
Court,  Joppa,  MD  21085,  Sole 
Proprietor. 

Dated:  March  31, 1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  94-8156  Filed  4-5-94;  8:45  am) 

BILUNQ  CODE  6730-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Mary  Alice  Holden  Conner,  etal.; 
Change  in  BanK  Control  Notices; 
Acquisitions  of  Shares  of  BanKs  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  26. 1994. 
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A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Mary  Alice  Holden  Conner;  John  L 
Conner,  Sr;  the  John  Louis  Conner  III 
Trust,  and  the  Carlo  Michell  Conner 
Trust,  acting  in  concert  to  acquire  an 
additional  3.11  percent,  for  a  total  of 
10.77  percent,  of  the  voting  shares  of 
M&P  Community  Bancshares,  Inc., 
Newport,  Arkansas,  and  thereby 
indirctly  acquire  Merchants  &  Planters 
Bank,  Newport,  Arkansas,  and  Greers 
Ferry  Lake  State  Bank,  Heber  Springs, 
Arkansas. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dwayne  O.  Andreas,  Miami, 
Florida,  to  acquire  16.62  percent  of  the 
voting  shares  of  National  City 
Bancorporation,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  National  City  Bank  of 
Minneapolis,  Minneapolis,  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1 .  John  D.  Mapes  and  Lee  D.  Mapes, 
Norton,  Kansas,  to  acquire  38.77 
percent;  John  D.  Mapes,  Individual 
Retirement  Account,  Norton,  Kansas,  to 
acquire  5.47  percent;  Lee  D.  Mapes, 
Individual  Retirement  Account  to 
acquire  2.76  percent;  Norman  L.  and 
Gloria  A.  Nelson,  Norton,  Kansas,  to 
each  acquire  23.75  p)ercent;  and  David 
M.  Hill,  Norton,  Kansas,  to  acquire  5.0 
percent  of  the  voting  shares  of 
Consolidated  Insurance,  Inc.,  Hill  City, 
Kansas,  and  thereby  indirectly  acquire 
The  Colsolidated  State  Bank,  Hill  City, 
Kansas. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Terry  P.  Giimore,  San  Marcos, 
Texas,  to  acquire  24.52  percent,  for  a 
total  of  49.04  percent  of  the  voting 
shares  of  S.B.T.  Bancshares,  Inc..  San 
Marcos,  Texas,  and  thereby  indirectly 
acquire  State  Bank  and  Trust  Company. 
San  Marcos.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  31, 1994. 
William  W.  Wiles. 
Secretory  of  the  Board. 
[FR  Doc.  94-8183  Filed  4-5-94;  8:45  am) 
MLUNO  COM  »l»41-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Assessment  of  Medical  Technology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  through  its 
Office  of  Health  Technology  Assessment 
(OHTA),  announces  that  it  is  initiating 
a  Technology  Assessment  or  a 
Technology  Review  (see  below)  of  the 
safety,  clinical  effectiveness  and 
indications  for  the  use  of  signal- 
averaged  electrocardiography  (SAECG). 
This  technique  reduces  the  level  of 
background  noise  that  is  present  in  the 
standard  electrocardiography  and 
allows  the  detection  of  signals  of  very 
low  amplitude,  such  as  ventricular  late 
potentials.  The  AHCPR  is  particularly 
interested  in  whether  the  performance 
of  SAECG  has  a  positive  effect  on  health 
outcomes  and  whether  it  influences  the 
medical  management  of  the  patient. 

A  description  of  AHCPR's  process  for 
conducting  technology  assessments  and 
technology  reviews  was  published  in 
the  Federal  Register,  December  3, 1993. 
In  brief,  the  full  assessment  process 
includes  an  extensive  review  of  the 
published  literature,  consultation  with 
other  components  of  the  Public  Health 
Service  (PHS),  obtaining  information 
from  relevant  specialty  groups  and 
evaluation  of  information  received  in 
response  to  a  Federal  Register  notice.  A 
technology  review  is  a  shorter 
evaluation  of  a  technology;  it  may  be 
performed  if  the  medical  or  scientific 
questions  posed  are  limited,  the 
available  evidence  is  limited  and  the 
published  medical  literature  is 
insufficient  in  quantity  or  quality,  or  the 
time  frame  available  precludes 
utilization  of  the  full  assessment 
process. 

The  AHCPR  is  interested  in  receiving 
information  which  would  help  in  the 
assessment  or  review  of  the  technology 
as  described  above.  To  enable  the 
scientific  community  to  evaluate  the 
information  included  in  the  assessment 
or  review.  AHCPR  will  discuss  in  the 
assessment  or  review  only  those  data 
and  analyses  for  which  a  source(s)  may 
be  cited.  Respondents  are  therefore 
encouraged  to  include  with  dieir 
submissions  a  written  consent 
permitting  AHCPR  to  cite  the  sources  of 
the  data  and  comments  provided. 
Otherwise,  in  accordance  vnth  the 
confidentiality  statute  governing 
information  collected  ^  AHCPR,  42 
U.S.C.  299a-l(c),  no  information 
received  will  be  published  or  disclosed 
which  could  identify  an  individual  or 


entity  described  in  the  information,  or 
could  identify  an  entity  or  individual 
supplying  the  information. 

Information  and  comments  should  be 
submitted  in  writing  no  later  than  July 
5, 1994  to  the  AHCPR  Office  of  Health 
Technology  Assessment  at  the  address 
below. 

Thomas  V.  Holohan,  M.D..  Director. 
Office  of  Health  Technology 
Assessment,  AHCPR,  6000  Executive 
Boulevard,  suite  309,  Rockville,  MD 
20852,  Phone:  (301)  594-4023. 

Dated:  March  30. 1994. 
J.  Jarrett  Clinton. 
Administrator. 

IFR  Doc.  94-8184  Filed  4-5-94.  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  437] 

RIN0905-ZA27 

Cooperathre  Agreements  for  Studies  to 
Evaluate  the  Effectiveness  of 
Interventions  to  Prevent  or  Reduce 
Childhood  Lead  Poisoning,  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  coop>erative  agreement 
program  to  conduct  studies  to  evaluate 
the  effectiveness  of  interventions  to 
prevent  or  reduce  childhood  lead 
poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  WHERE  TO  OBTAIN  AOtXTIONAL 
INfORMATKM.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C  241(a))  and 
317A  (42  U.S.C  247b-l)  of  the  PuWic 
Health  Service  Act.  as  amended. 
Program  regulations  are  set  forth  in  42 
CFR  part  51b. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
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all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
State  and  local  health  departments  or 
their  bona  fide  agents,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 

Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas. 
Applicants  interested  in  conducting 
more  than  one  study  must  submit  a 
separate  application  for  each.  If  a  single 
study  addresses  more  than  one 
programmatic  interest  area,  only  one 
should  be  identified  as  the  primary 
interest  area.  The  programmatic  interest 
area  should  be  clearly  indicated  for  each 
study. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1994  to  fund  approximately  three 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $200,000 
(direct  and  indirect  cost),  ranging  from 
$100,000  to  $350,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  1994.  The  awards  will  be 
made  for  12-month  budget  periods 
within  a  project  period  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change  based  on  the 
availability  of  funds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
study  important  epidemiologic 
questions  critical  to  the  implementation, 
operation,  and  expansion  of  childhood 
lead  poisoning  prevention  programs, 
and  to  support  the  development  of 
guidelines  and  policies.  These  awards 
are  to  study: 

1.  The  effectiveness  of  environmental 
interventions  for  primary  prevention  of 
childhood  lead  poisoning; 

2.  The  effectiveness  of  nutritional 
strategies  in  preventing  and/or  reducing 
childhood  lead  poisoning;  and 

3.  The  effectiveness  of  education 
strategies  in  preventing  and/or  reducing 
childhood  lead  poisoning. 


Program  Requirements 

To  fulfill  the  objectives  of  this 
cooperatiye  agreement,  an  applicant 
must  meet  the  following  requirements: 

1.  A  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  project. 

2.  Demonstrated  ability  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives. 

3.  Demonstrated  experience  in 
conducting  relevant  epidemiologic 
studies. 

4.  Demonstrated  effective  and  well- 
defined  working  relationships  within 
the  performing  organization  and  with 
outside  entities  which  will  insure 
implementation  of  the  proposed  study. 

5.  Demonstrated  access  to  a  laboratory 
with  demonstrated  proficiency  in 
performing  blood  lead  (and  other 
laboratory  measurements  as  indicated  in 
the  applicant's  study  protocol). 

6.  Demonstrated  ability  to  insure  that 
children  identified  with  elevated  blood 
levels  receive  appropriate  medical  and 
environmental  management  through  an 
ongoing  childhood  lead  poisoning 
prevention  program  (which  need  not  be 
applicant's  organization). 

7.  For  applicants  proposing  to 
"evaluate  the  effectiveness  of 
environmental  lead  hazard  reduction 
interventions,"  the  following  additional 
requirements  apply: 

•  Applicant  has  responsibility  for 
ongoing  lead  hazard  inspection  and 
reduction  activities  or  must  document  a 
close  working  relationship  with  the 
agency  or  organization  responsible  for 
ongoing  lead  hazard  inspection  and 
reduction  activities.  If  the  applicant 
does  not  have  direct  responsibility  for 
such  activities,  a  letter  of  support  from 
the  organization  with  that  responsibility 
is  required.  Ongoing  activities  should 
include  the  inspection  of  residences  of 
children  identified  with  elevated  blood 
lead  levels  for  lead  hazards  and  provide 
for  or  insure  the  reduction  of  identified 
lead  hazards. 

•  The  lead  hazard  identification  and 
reduction  program  should  be  based  on 
written  guidelines,  statutes,  or 
regulations  that  specify  methods  used  to 
inspect  dwellings,  and  identify  and 
reduce  lead  hazards.  Lead  hazard 
reduction  standards  should  include: 
acceptable  methods  of  controlling  lead- 
based  paint  hazards  (including  dust); 
requirements  for  containment  and 
cleen-up  of  dust  and  debris  generated  by 
the  lead  hazard  control  process;  and 
inspection  of  dwellings  to  ensure 
compliance  with  applicable  lead  hazard 
control  standards. 

Note:  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements,  as 


necessary  to  meet  the  requirements  of  the 
program  and  strengthen  the  overall 
application;  however,  applicants  must 
perform  a  substantial  portion  of  the  activities 
for  which  funds  are  requested. 

Programmatic  Interest  Areas 

The  studies  must  be  in  one  of  these 
following  areas: 

1.  Prospective  studies  to  evaluate  the 
effectiveness  of  environmental  lead 
hazard  reduction  interventions  in 
primary  prevention  of  childhood  lead 
poisoning  (e.g.,  preventing  blood  lead 
levels  from  increasing).  Preferably,  these 
studies  should  be  done  collaboratively 
with  health,  housing,  and 
environmental  government  agencies, 
and  community-based  organizations. 

2.  Prospective  studies  to  determine 
the  effectiveness  of  nutritional 
supplements  or  dietary  changes  in 
preventing  blood  lead  levels  from 
increasing  and/or  in  reducing  blood 
lead  levels  in  young  children. 

3.  Prospective  studies  to  determine 
the  effectiveness  of  education  of  care 
givers  in  preventing  blood  lead  levels 
from  increasing  and/or  in  reducing 
blood  lead  levels  in  young  children. 
Educational  activities  may  include 
provision  of  cleaning  or  other  supplies. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  these  cooperative 
agreements,  the  recipient  will  be 
responsible  for  conducting  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities): 

A.  Recipient  Activities 

1.  Conduct  study  activities,  including: 
(1)  Enrolling  eligible  study  subjects, 
after  obtaining  informed  consent;  (2) 
collecting  data;  (3)  ensuring  appropriate 
medical  and  environmental 
management  of  study  subjects,  and  (4) 
conducting  all  other  components 
required  for  implementation  of  the 
study. 

2.  Enter  and  maintain  data  in  a 
computerized  database. 

3.  Analyze  collected  data  and  prepare 
a  report  of  the  study  findings. 

B.  CDC  Activities 

1 .  Collaborate  with  the  recipient  in 
refining  the  approved  study  protocol 
and  the  data  collection  instrument(s),  as 
appropriate. 

2.  Provide  technical  advice  on  data 
collection  and  management. 

3.  Assist  in  assessment  of  quality  of 
laboratory  measurements,  if  needed. 
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Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Study  Protocol  (30%)— The 
protocol's  scientific  soundness,  quality, 
feasibility,  consistency  with  the  project 
goals,  and  soundness  of  the  evaluation 
plan. 

2.  Access  to  Study  Subjects  (20%) — 
Documented  ability  to  identify,  access, 
enroll,  and  follow  study  subjects. 

3.  Laboratory  Capacity  (15%) — 
Documented  availability  to  a  laboratory 
with  demonstrated  proficiency  in 
performing  lead  measurements  (and 
other  laboratory  measurements  as 
indicated  in  applicant's  proposed 
study). 

4.  Medical  and  Environmental 
Management  (15%) — Documented 
ability  to  ensure  that  children  identified 
with  elevated  blood  lead  levels  receive 
appropriate  medical  and  environmental 
management. 

5.  Project  Personnel  (10%)— The 
qualifications,  experience,  (including 
experience  in  conducting  relevant 
studies)  and  time  commitment  of  the 
staff  needed  to  ensure  implementation 
of  the  project. 

6.  Plan  for  Administration  of  Project 
(10%) — Schedule  for  implementing, 
monitoring,  and  evaluating  the  project. 

7.  Budget  Justification  (Not  Scored) — 
The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  entitled.  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283.' 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 


Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline  (e.g.,  May  10  for  June  10 
submission).  The  letter  should  identify 
the  announcement  number,  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  Sf)ecify  the 
study  area  addressed  by  the  proposed 
project. 

The  letter  of  intent  does  not  influence 
review  of  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

All  applicants  should  use  Form  PHS- 
398  and  aohere  to  the  ERRATA 
Instruction  Sheet  for  form  PHS-398. 
The  original  and  five  copies  must  be 
submitted  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  D'sease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferrv-  Road.  NE.,  room  321, 
Atlanta.  GA  30305.  on  or  before  June  10, 
1994. 

C.  Deadline 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 


or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications — Applications 
which  do  not  meet  the  criteria  in  l.A. 
or  l.B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  nam.e, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  437. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Mailstop  E-13.  Atlanta.  GA  30305, 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Mumber  437  when  requesting 
information  and  submitting  an 
application. 

Programmatic  technical  assistance 
may  be  obtained  from  Lisa  Rosenblum, 
M.D.,  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F-42,  Atlanta, 
G.^  30341-3724.  telephone  (404)  488- 
7330. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-004 74-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

To  receive  a  copy  of  the  Strategic  Plan 
for  the  Elimination  of  Childhood  Lead 
Poisoning,  contact  the  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects.  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE..  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(404)  488-7330. 
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Dated:  March  31. 1994. 
Robert  L.  Foster. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  94-8247  Filed  4-5-94;  8:45  am] 
MLUNG  CODE  4163-18-P 

[Announcement  Number  438] 
RIN  C905-ZA28 

Cooperative  Agreements  for  Studies 
To  Determine  Sources  and  Predictors 
of  Lead  Poisoning  in  Young  Children; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1994 

Introduction 

The  Centers  for  Dibi-abC  Control  and 
Pretention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  studies  to  determine 
sources  and  predictors  of  lead  poisoning 
in  young  children. 

the  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C.  241(a))  and 
31 TA  (42  U.S.C.  247b-l)  of  the  Public 
Health  Service  Act,  as  amended. 
Program  regulations  are  .set  forth  in  42 
CFR  part  51b. 

Smoke-Free  Workplace 

Trie  Public  Health  Serv  ice  strongly 
encourages  all  cooperative  agreement 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  conFiitent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  Snd  private,  nonprofit  and  for- 
profit  o.'^anizations  and  governments 
and  their  agencies.  Thv.s,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
Staie  and  local  health  departments  cr 
their  bona  fide  agents,  and  small, 
minority  and/or  women -owned 
b.is;nesses  are  eligible  fur  these 
C'ji.perative  agreements. 


Applications  will  be  considered  for 
funding  to  conduct  studies  in  one  or 
more  programmatic  interest  areas. 
Applicants  interested  in  conducting 
more  than  one  study  must  submit  a 
separate  application  for  each.  If  a  single 
study  addresses  more  than  one 
programmatic  interest  area,  only  one 
should  be  identified  as  the  primary 
interest  area.  The  programmatic  interest 
area  should  be  clearly  indicated  for  each 
study. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1994  to  fund  approximately  three 
cooperative  agreements.  It  is  expected 
that  the  average  award  will  be  $200,000 
(direct  and  indirect  cost),  ranging  from 
$100,000  to  $350,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  1994.  The  awards  will  be 
made  for  12-month  budget  periods 
within  a  project  period  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change  based  on  the 
availability  of  funds. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
study  important  epidemiologic 
questions  critical  to  the  implementation, 
operation,  and  expansion  of  childhood 
lead  poisoning  prevention  programs, 
and  to  support  the  development  of 
guidelines  and  policies.  These  awards 
are  to  study: 

1.  Sources  of  lead  exposure  in 
children  in  high-risk  communities  or  in 
the  general  population; 

2.  Sources  of  lead  exposure  in 
children  in  day  care  centers:  and 

3.  The  relationship  between  housing 
characteristics  (that  do  not  require 
environmental  sampling)  and  iLe 
distribution  of  blood  le^d  levels  in 
children. 

Program  Requirements 

'lo  tuliiil  the  objectives  of  this 
cooperative  agreement,  an  applicant 
must  meet  the  following  requirem.ents: 

1  A  director  who  has  specific 
au'  icrity  and  responsibility  to  ccj-ry  out 
thf  requirements  of  the  project. 

2.  Demonstrated  ability  to  collect  and 
analyze  data  needed  to  fiilfiU  the  study 
objectives. 

3.  DemoriStrated  experience  in 
conducting  relevant  epidemiologic 
studies. 

4  Demonstrated  effective  and  well- 
defined  working  relationships  within 
the  performing  organization  and  vvith 


outside  entities  which  will  ensure 
implementation  of  the  proposed  study. 

5.  Demonstrated  access  to  a  laboratory' 

with  demonstrated  proficiency  in 
performing  blood  lead  (and  other 
laboratory  measurements  as  indicated  in 
the  applicant's  study  protocol). 

6.  Demonstrated  ability  to  ensure  that 
children  identified  with  elevated  blood 
levels  receive  appropriate  medical  and 
environmental  rnsnagement  through  an 
ongoing  childhood  lead  poisoning 
prevention  program  (which  need  not  be 
applicant's  org.inization). 

Eligible  applicants  may  enter  into 
conlractb.  including  consortia 
agreements,  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application; 
howcv  er,  applicants  must  perform  a 
substantial  portion  of  the  activities  for 
which  funds  are  requested. 

F'rogramir.ctic  Interest  Areas 

The  studies  must  be  in  one  of  the 
folluvving  areas: 

1.  Sources  of  lead  exposure  in 
children  in  high-ri.sk  communities  or  in 
the  gr.neral  population:  Determine  the 
relative  contribution  of  different  sources 
of  lead  in  children.  Quantify  and  model 
the  ccmtribution  of  various  sources  of 
lead  exposure  to  blood  lead  levels 
among  a  probability  sample  of  children 
living  in  a  defined  community  (where 
an  industrial  point  source,  such  as  a 
smelter,  is  NOT  the  predominant  source 
of  lead  exposure)  in  an  urban,  suburban, 
or  rural  area. 

2.  Children  in  day  care  centers:  Assess 
lead  hazards  in  day  care  centers  eind 
their  contribution  to  blood  lead  levels 
among  children  <6  years  of  age,  while 
controlling  for  household  lead  exposure, 
and  other  potential  determinants  of 
blood  lead  levels. 

3.  Lead-based  paint  hazard  predictors 
of  childhood  lead  poisoning:  Evaluate 
the  relationship  between  housing 
characteristics  that  do  not  require 
environmental  sampling  (e.g..  housing 
age  and  condition)  and  the  geometric 
mean  (and  distribution  of)  blood  lead 
levels  in  children,  while  contrclling  for 
other  determinants  of  blood  lead  levels. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  these  cooperative 
agreements,  the  recipient  will  be 
responsible  for  conducting  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CEX!  Activities): 

A.  Ficcipient  Activities 

1.  Conduct  study  activities,  including: 
(1)  enrolling  eligible  study  subjects, 
after  obtaining  informed  consent;  (2) 
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collecting  data;  (3)  ensuring  appropriate 
medical  and  environmental 
management  of  study  subjects;  and  (4) 
conducting  all  other  components 
required  for  implementation  of  the 
study. 

2.  Enter  and  maintain  data  into  a 
computerized  database. 

3.  Analyze  collected  data  and  prepare 
a  report  of  the  study  findings. 

B.  CDC  Activities 

1.  Collaborate  with  recipient  in 
refining  approved  study  protocol  and 
data  collection  instrument(s).  as 
appropriate. 

2.  Provide  technical  advice  on  data 
collection  and  management. 

3.  Assist  in  assessment  of  quality  of 
laboratory  measurements,  if  needed. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Study  Protocol  (30%) 

The  protocol's  scientific  soundness, 
quality,  feasibility,  consistency  with  the 
project  goals,  and  adequacy  of  the 
evaluation  plan. 

2.  Access  to  Study  Subjects  (20%) 

Documented  ability  to  identify, 
access,  enroll,  and  follow  study 
subjects. 

3.  Laboratory  Capacity  (15%) 

Documented  availability  of  a 
laboratory  with  demonstrated 
proficiency  in  performing  lead 
measurements  (and  other  laboratory 
measurements  as  indicated  in 
applicant's  proposed  study). 

4.  Medical  and  Environmental 
Management  (15%) 

Documented  ability  to  ensure  that 
children  identified  with  elevated  blood 
lead  levels  receive  appropriate  medical 
and  environmental  management. 

5.  Project  Personnel  (10%) 

The  qualifications,  experience, 
(including  experience  in  conducting 
relevant  studies)  and  time  commitment 
of  the  staff  needed  to  ensure 
implementation  of  the  project. 

6.  Plan  for  Administration  of  Project 
(10%) 

Schedule  for  implementing, 
monitoring,  and  evaluating  the  project. 

7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 


Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  entitled.  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Other  Requirements 

Paperwork.  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
reseapch  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  plarmed  submission 
deadline,  (e.g..  May  17  for  June  17 
submission). 

The  letter  should  identify  the 
announcement  number,  indicate  the 
intended  submission  deadline,  name  the 
principal  investigator,  and  specity  the 
study  area  addressed  by  the  proposed 
project. 

The  letter  of  intent  does  not  influence 
review  of  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 


applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

All  applicants  should  use  Form  PHS- 
338  and  adhere  to  the  ERRATA 
Instruction  Sheet  for  form  PHS-398. 
The  original  and  five  copies  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Atlanta,  GA  30305,  on  or  before  June  17, 
1994. 

C.  Deadline 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timelv  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.A. 
or  l.B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address  and  phone  number  and  will 
need  to  refer  to  Announcement  438. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  321. 
Mailstop  E-13,  Atlanta,  GA  30305. 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Number  438  when  requesting 
information  and  submitting  an 
application. 

Programmatic  technical  assistance 
may  be  obtained  from  Lisa  Rosenblum, 
M.D.,  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental 
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Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway.  NE..  Mailstop  F-^2,  Atlanta. 
GA  30341-3724,  telephone  (404)  488- 
7330. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

To  receive  a  copy  of  the  Strategic  Plan 
for  the  Elimination  of  Childhood  Lead 
Poisoning,  contact  the  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects.  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway.  N'E..  Mailstop  F- 
42,  Atlanta,  GA  30341-3724.  telephone 
(404) 488-7330. 

Dated:  March  31, 1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-8246  Filed  4-5-94;  8:45  am) 

B(LUNO  CODE  4163-ie-l> 

[Announcement  Number  424] 
RIN  0905-ZA36 

State-Based  Programs  to  Reduce  the 
Burden  of  Diat>etes:  A  Health  Systems 
Approach;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1d94 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  Hscai  year  (FY)  1994 
funds  for  new  applications  for 
cooperative  agreements  to  develop, 
implement,  and  evaluate  State-based 
diabetes  control  programs  (DCPs).  The 
program  is  designed  to  establish  the 
DCP  as  a  key  component  of  an  evolving 
health  care  environment.  The 
conceptual  framework  within  which 
successful  applicants  should  op>erate  is 
characterized  by  four  areas  of  program 
activity.  (1)  Defining  the  nature,  extent, 
distribution,  and  causes  of  the  burden  of 
diabetes:  (2)  Developing  new,  effective 
approaches  for  reducing  the  diabetes 
burden  which  complement  emerging 
health  care  systems;  (3)  Implementing 
specific  measures  to  ensure  the 
widespread  application  of  accepted 
standards,  policies,  and  protocols  to 
reduce  the  burden  of  diabetes:  and  (4) 


Coordinating  the  diabetes-related  efforts 
of  the  pubhc  health  system  with  private 
health  care  providers  and  payers,  as 
well  as  with  all  appropriate 
governmental,  voluntary,  professional, 
and  academic  institutions. 

This  announcement  addresses  two 
distinct  levels  of  program  support,  both 
of  which  are  consistent  with  the 
conceptual  framework  described  above. 
The  first  is  a  Core  Capacity  Program, 
which  defines  basic  diabetes  prevention 
and  control  activities  to  be  carried  out 
throiigh  existing  and  evolving  health 
care  systems.  The  second  is  an 
Enhanced  Program,  which  is  intended 
to  introduce  additional,  innovative 
elements  to  a  State's  diabetes  prevention 
and  control  efforts,  and  is  also  carried 
out  through  existing  and  evolving  health 
care  systems. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led,  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  primarily  related  to  Priority  Area  17, 
Diabetes  and  Chronic  Disabling 
Conditions — with  particular  attention  to 
populations  at  disproportionate  risk  of 
developing  diabetes,  including 
minorities  and  the  elderly.  However,  it 
also  is  relevant  to  other  priority  areas, 
including  Physical  Activity  and  Fitness. 
Nutrition,  Tobacco.  Educational  and 
Community-Based  Programs,  Maternal 
and  Infant  Health.  Heart  Disease  and 
Stroke.  Clinical  Preventive  Services,  and 
Surveillance  and  Data  Systems.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  WHERE  TO  OBTAIN  ADOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  30 1(a)  and  317(k)(3)  |42  U.S.C. 
241(a)  and  247b  (k)  (3)!  of  the  Public 
Health  Service  Act.  Applicable  program 
regulations  are  found  in  45  CFR  part  92. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Elif^ble  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bone  fide  agents  or  instrumentalities. 
This  includes  the  EKstrict  of  Columbia. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  U.  S.  Virgin  Islands,  the 


Federated  States  of  Micronesia,  Guam, 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  and  the 
Republic  of  Palau. 

Availability  of  Funds 

Approximately  $9,750,000  is  available 
in  FY  1994  to  fund  approximately  42 
awards  in  two  categories  (Core  Capacity 
Programs  and  Enhanced  Programs). 

A.  Core  Capacity  Program  to  Reduce  the 
Burden  of  Diabetes 

Approximately  $8,750,000  is  available 
to  fund  approximately  40  awards  for 
Core  Capacity  Programs.  It  is  expected 
that  the  average  award  will  be  $230,000, 
ranging  from  $150,000  to  $350,000. 

B.  Enhanced  Program  to  Reduce  the 
Burden  of  Diabetes 

Approximately  $1,000,000  is  available 
to  fund  approximately  2  awards  for 
Enhanced  Programs.  It  is  expected  that 
the  average  award  will  be  $500,000, 
ranging  from  $300,000  to  $700,000. 
Enhanced  Program  awards  will  only  be 
considered  for  those  applicants  who 
compete  successfully  and  are  funded  for 
Core  Capacity  Program  awards. 

It  is  expected  that  awards  will  begin 
on  or  about  July  1, 1994.  and  will  be 
made  for  a  1 2-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  purpose  of  this  program  is  to 
provide  financial  and  programmatic 
assistance  to  States  and  territories  for 
integrating  diabetes  prevention  and 
control  activities  within  existing  and 
evolving  health  care  systems. 

Prograin  Requirements 

The  program  described  in  this 
announcement  reflects  a  significant  shift 
by  the  DCP  from  the  direct  provision  of 
personal  health  services  to  a 
responsibility  for  leadership  and 
coordination  of  overall  efforts  of  the 
health  system  to  reduce  the  burden  of 
diabetes.  Both  a  Core  Capacity  Program 
and  an  Elnhanced  Program  are 
conceptualized  by  the  four  categories  of 
program  activity  described  under 
INTROOUCnON  in  this  announcement. 
The  central  objective  of  a  Core  Capacity 
Program  is  to  assist  the  State  to  establish 
the  basic  public  health  fram^woric  for 
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leading  and  coordinating  the  efforts  of 
the  health  care  system  and  other  public 
and  private  resources  to  reduce  the 
burden  of  diabetes.  A  Core  Capacity 
Program  must  address  all  four  categories 
of  program  activity. 

An  established  Core  Capacity  Program 
is  the  foundation  on  which  an  Enhanced 
Program  is  built.  The  central  objective  of 
an  Enhanced  Program  is  to  move  the 
State  program  vigorously  into  a  position 
from  which  it  can  take  the  lead  in 
ensuring  that  diabetes-specific, 
community  preventive  health  services 
are  an  integral  part  of  a  reformed  health 
system.  An  Enhanced  Program  must 
involve  the  addition  of  innovative 
approaches  not  employed  in  the  Core 
Capacity  Program  to  reduce  the  burden 
of  diabetes.  Simple  expansion  of  Core 
Capacity  Program  activities  does  not 
constitute  an  Enhanced  Program. 

A  recipient  of  an  award  for  an 
Enhanced  Program  may  choose  to  focus 
its  initial  enhancement  efforts  on  fewer 
than  all  four  of  the  basic  categories  of 
program  activity.  However,  at  a 
minimum,  the  recipient  must  indicate 
that  activities  will  be  undertaken  in  the 
first  budget  year  related  to  (1)  defining 
the  burden  of  diabetes  and  (2) 
coordinating  the  overall  effort  to  reduce 
the  diabetes  burden.  It  is  expected  that 
each  Enhanced  Program  will  be  fully 
operational,  including  all  four 
categories,  within  four  years  of  the 
State's  initial  Enhanced  Program  award. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
described  under  A.,  below,  and  CDC 
shall  be  responsible  for  carrying  out  the 
activities  described  under  B.,  below. 

A.  Recipient  Acthities 

1.  Define  and  monitor  the  burden  of 
diabetes  through  the  establishment  and 
maintenance  of  a  State-based 
surveillance  system  which  focuses  on 
diabetes  as  a  public  health  problem. 

2.  Develop  new  approaches  to  reduce 
the  b'orden  of  diabetes  through  the 
development  or  adaptation  of  specific 
interventions  to  be  applied  within  the 
existing  and  evolving  health  care 
system. 

3.  Implement  specific  measures  to 
reduce  the  burden  of  diabetes  by 
ensuring  the  widespread  application  of 
accepted  standards,  policies,  and 
protocols  developed  for  that  purpose. 
These  should  include  protocols 
designed  to  prevent  or  postpone  the 
occurrence  of  the  major  complications 
of  diabetes,  as  well  as  diabetes-related 
cardiovascular  disease.  In  addition,  they 
should  include  protocols  to  ensure  that 
persons  with  diabetes  improve  their 
efforts  to  achieve  levels  of  glycemic 


control  consistent  with  the  results  of  the 
Diabetes  Control  and  Comphcations 
Trial  (DCCT). 

4.  Coordinate  overall  program  efforts 
of  the  health  system  to  reduce  the 
burden  of  diabetes  through  the 
establishment  of  appropriate  linkages 
with  other  governmental  agencies; 
private  health  care  providers;  academic 
institutions;  community-based 
organizations;  voluntary  agencies; 
health  care  reimbursement 
organizations;  national  organizations 
representing  populations 
disproportionately  burdened  by 
diabetes,  such  as  minorities  and  the 
elderly;  and  others. 

B.  CDC  Activities 

1.  Define  and  monitor  the  burden  of 
diabetes  by  providing  technical 
assistance  in  the  development  of 
surveillance  and  other  data  systems  to 
measure  and  characterize  the  burden  of 
diabetes  and  its  comphcations. 

2.  Develop  new  approaches  for 
reducing  the  burden  of  diabetes  through 
the  provision  of  program  guidelines  for, 
and  technical  assistance  in,  the 
development  or  adaptation  of  specific 
interventions  to  be  applied  within  the 
existing  and  evolving  health  care 
system. 

3.  Implement  specific  measures  to 
reduce  the  burden  of  diabetes  through 
the  provision  of  program  guideUnes  for, 
and  by  collaborating  in  the 
implementation  of,  accepted  standards, 
policies,  and  protocols  within  the 
existing  and  evolving  health  care 
system. 

4.  Coordinate  overall  program  efforts 
of  the  health  care  system  to  reduce  the 
burden  of  diabetes  through  the 
provision  of  program  guidelines,  and  by 
facilitating  communication  among  DCPs 
and  with  other  governmental  agencies, 
private  health  care  providers,  academic 
institutions,  community-based 
organizations,  voluntary  agencies, 
health  care  reimbursement 
organizations,  and  others,  to  assist  them 
in  ensuring  optimal  coordination  among 
all  components  of  the  public  health  and 
health  care  systems  to  address  the 
burden  of  diabetes. 

Evaluation  Criteria  (Total  100  Points 
for  Core  Capacity  Program  and  100 
Points  for  Enhanced  Program) 

Applications  for  Core  Capacity 
Program  support  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  for  the  Core 
Capacity  Program 

The  extent  to  which  the  lieed  is 
demonstrated,  inchiding  adequate 
documentation  of  the  barriers  to 


diabetes  care  and  editcation  and  the 
degree  of  experience  the  applicant  has 
in  each  of  the  four  areas  of  program 
activity  (Define,  Develop,  Implement, 
and  Coordinate).  (20  points) 

B.  Core  Capacity  Program  Work  Plan 

For  each  of  the  four  areas  of  program 
activity,  the  Core  Capacity  Work  Plan 
will  be  evaluated  in  terms  of  the 
following  items  (80  points): 

1.  Objectives.  The  extent  to  which 
work  plan  objectives  are  measurable, 
feasible,  appropriate,  and  specific,  and 
are  identified  for  all  four  areas  of 
program  activity  (Define,  Develop, 
Implement,  and  Coordinate).  (25  points) 

2.  hfetbods.  The  feasibility, 
appropriateness,  and  specificity  of  the 
proposed  methods  for  achieving  the 
stated  objectives  and  are  related  to  the 
four  areas  of  program  activity  (Define, 
Develop,  Implement,  Coordinate).  (25 
points) 

3.  Evaluation  Plan.  The  feasibility  and 
appropriateness  of  the  proposed  plan  for 
evaluating  progress  toward  attainment 
of  the  stated  objectives  and  are  related 
to  the  four  areas  of  program  activity 
(Define,  Develop,  Implement, 
Coordinate).  (23  points) 

4.  "Milestones  to  Completion" Chart. 
The  completeness  of  the  chart 
describing  the  timeline  and  milestones 
leading  to  attainment  of  the  stated 
objectives  for  each  of  the  four  areas  of 
program  activity  (Define,  Develop, 
Implement,  Coordinate).  (5  points) 

C.  Core  Capacity  Program  Budget 

The  extent  to  which  this  budget  is 
adequately  justified,  reasonable,  and 
consistent  with  this  program  purpose 
and  objectives.  (Not  Weighted) 

Applications  for  Enhanced  Program 
support  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

A.  Background  and  Need  for  the 
Enhanced  Program 

The  extent  to  which  the  need  is 
demonstrated,  including  adequate 
documentation  of  the  barriers  to 
diabetes  care  and  education  and  the 
degree  of  experience  the  applicant  has 
in  each  of  the  four  areas  of  program 
activity  (Define,  Develop,  Implement, 
and  Coordinate).  (20  points) 

B.  Enhanced  Program  Work  Plan 

For  each  of  the  four  areas  of  program 
activity,  the  Enhanced  Program  Work 
Plan  will  be  evaluated  in  terms  of  the 
following  items  (80  points): 

1 .  Objectives.  The  extent  to  which 
work  plan  objectives  are  measurable, 
feasible,  appropriate,  and  specific,  and 
are  identified  for  all  four  areas  of 
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program  activity  (Define,  Develop, 
Implement,  and  Coordinate).  (25  points) 

2.  Methods.  The  feasibility, 
appropriateness,  and  specificity  of  the 
proposed  methods  for  achieving  the 
stated  objectives  and  are  related  to  the 
four  areas  of  program  activity  (Define, 
Develop,  Implement,  Coordinate).  (25 
points) 

3.  Evaluation  Plan.  The  feasibility  and 
appropriateness  of  the  proposed  plan  for 
evaluating  progress  toward  attainment 
of  the  stated  dbjectives  and  are  related 
to  the  four  areas  of  program  activity 
(Define,  Develop,  Implement, 
Coordinate).  (25  points) 

4.  "Milestones  to  Completion"  Chart. 
The  completeness  of  the  chart 
describing  the  timeline  and  milestones 
leading  to  attainment  of  the  stated 
objectives  for  each  of  the  four  areas  of 
program  activity  (Define,  Develop, 
Implement,  Coordinate).  (5  points) 

C.  Enhanced  Program  Budget 

The  extent  to  which  this  budget  is 
adequately  justified,  reasonable,  and 
consistent  with  this  program  purpose 
and  objectives.  (Not  Weighted) 

Funding  Priority 

Priority  will  be  given  to  applications 
directed  to  those  providers  and  systems 
which  serve  population  groups 
disproportionately  impacted  by  diabetes 
and  its  complications.  These 
populations  include  certain  racial  and 
ethnic  minorities  (African  Americans, 
Hispanic  Americans,  American  Indians, 
and  Asian-Pacific  Islanders),  the  elderly, 
and  the  economically  disadvantaged. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  bv  Executive 
Order  (E.O.)  12372.  E.O'  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  The  applicant  should 
contact  its  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  it  to 
the  prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Elizabeth  M.  Taylor.  Grants 
Mnnagement  Officer,  Grants 


Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  305, 
Mailstop  E-16,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Pvblic  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.988. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  February  1994. 

Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  including  information  on 
application  procedure  and  copies  of 
application  forms  may  be  obtained  from 
Bemice  A.  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  Edst  Paces  Ferry  Road,  NE.. 
room  305,  Mailstop  E-16,  Atlanta.  GA 
30305,  telephone  (404)  842-6802. 

Programmatic  technical  assi.stance 
may  be  obtained  from  Stephen  DePaul, 
Program  Services  Branch,  Division  of 
Diabetes  Translation,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4770 
Buford  Highway,  NE..  Mailstop  K-10, 
Atlanta,  GA  30341,  telephone  (404) 
488-5046. 

Please  refer  to  Announcement 
Number  424  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Heallhy  People  2000  (Summary  Report: 
Stock  No.  017-O01-00473-1)  referenced 


in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  March  31. 1994. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-8174  Filed  4-5-94;  8:45  am] 
BILLING  CODE  41»3-1»-P 


Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

Advanced  General  Dentistry  Review 
Committee. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE,  Washington, 
DC.  Copies  may  be  obtained  from:  Dr. 
Richard  Weaver,  Executive  Secretary, 
Advanced  General  Dentistry  Review 
Committee,  room  8C-15,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
6837. 

Dated:  March  31.  1994. 

Jackie  E.  Baum, 

A  dvisory  Committee  Management  Officer, 
HESA. 

jFR  Doc.  94-8151  Filed  4-5-94;  8:45  ami 

BILLING  CODE  4160-15-P 


Office  of  Community  Services 
[Program  Announcement  No.  CCS  94-02] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1994  Community  Food  and 
Nutrition  Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  applications  under 
the  Office  of  Community  Services' 
Community  Food  and  Nutrition 
Program. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  announces  that 
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competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  681A  of  the  Community 
Services  Block  Grant  Act  of  1981  as 
amended.  This  Program  Announcement 
contains  forms  and  instructions  for 
submitting  an  application.  Grants  made 
under  this  Program  Armouncement  are 
subject  to  the  availability  of  funds  for 
support  of  these  activities. 

CLOSING  DATES:  The  closing  date  for 
submission  of  applications  is  June  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Services,  370 
L'Enfant  Promenade  SVV.,  Washington, 
DC  20447  (202)  401-9233.  Contact: 
Joseph  Reid. 
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Part  A— Preamble 

1.  Legislative  Authority 

The  Community  Services  Block  Grant 
Act  as  amended  authorizes  the  Secretary 
of  Health  and  Human  Services  to  make 
funds  available  under  several  programs 
to  support  program  activities  which  will 
resuh  in  direct  benefits  targeted  to  low- 
income  people.  This  Program 
Announcement  covers  the  grant 
authority  found  at  Section  681A, 
Community  Food  and  Nutrition,  which 
authorizes  the  Secretary  to  make  funds 
available  for  grants  to  be  awarded  on  a 
competitive  basis  to  eligible  entities  for 
local  and  statewide  programs  (1)  to 
coordinate  existing  private  and  public 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
communities;  (2)  to  assist  low-income 
communities  to  identify  potential 
sponsors  of  child  nutrition  programs 
and  to  initiate  new  programs  in 
underserved  or  unserved  areas;  and  (3) 
to  develop  innovative  approaches  at  the 
State  and  local  levels  to  meet  the 
nutrition  needs  of  low-income  people. 
The  Act  also  requires  that  20  percent  of 
appropriated  funds  in  excess  of  $6 
million  be  awarded  on  a  competitive 
basis  to  eligible  agencies  for  nationwide 
programs,  including  programs 
benefitting  Native  Americans  and 
Migrant  Farmworkers. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Announcement  the  follovdng 
definitions  apply: 

— Displaced  worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
unemployed  tor  six  months  or  longer. 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Native  American 
Indians  recognized  in  the  State  or 
States  in  which  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

— Innovative  project;  One  that  departs 
from  cw  significantly  modifies  past 
program  practices  and  tests  a  new 
approach. 

— Migrant  Farmworker:  An  individual 
who  works  in  agricuhura) 
employment  of  s  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
secure  such  employment. 

— Seasonal  farmworker:  Any  individual 
empteyed  in  agricultural  work  of  a 
seasonal  or  other  temporary  nature 
who  is  able  to  remain  at  his/her  place 
of  permanent  residence  while 
employecL 


— Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locality 
in  which  less  than  one-half  of  the 
low-income  children  eligible  for 
assistance  participate  in  any  child 
nutrition  program. 

— Budget  Period:  The  term  "budget 
period"  refers  to  the  interval  of  time 
into  which  a  grant  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Eligible  Entity:  States  and  other 
public  and  private  non-profit 
agencies/organizations  including 
agencies  which  administer 
nationwide  programs. 

—Project  Period:  The  term  "project 
period"  refers  to  the  total  time  a 
project  is  approved  for  support, 
including  any  approved  extensions. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family  does  not  need 
and  is  not  eligible  for  public 
assistance. 

3.  Purpose  of  Community  Food  and 
Nutrition  Program 

The  Dejjartment  of  Health  and  Human 
Services  is  committed  to  improving  the 
health  and  well-being  of  individuals 
through  improved  preventive  health 
care  and  promotion  of  personal 
responsibility.  The  Department  seeks  to 
unify  the  approach  to  health  promotion 
and  disease  prevention  activities  with 
personal  messages  aimed  at  famihes  and 
communities,  in  various  settings  and 
environments  in  which  individuals  and 
groups  can  most  effectively  be  reached. 
The  Department  is  specifically 
interested  in  improving  the  health  status 
of  minority  and  low-income  persons. 
HHS  encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  services  for  all  low- 
income  families,  and  to  identify 
opportunities  for  integrating  other 
programs  and  services  for  this 
population. 

a.  Project  Requirements 

Projects  funded  under  this  program 
should: 

(1)  Be  designed  and  intended  to 
provide  nutrition  benefits,  including 
those  which  incorporate  the  benefits  of 
disease  prevention,  to  a  targeted  low- 
income  group  of  people; 

(2)  Provide  outreach  or  public 
education  to  inform  krw-income 
individuals  ai>d  displaced  workers  of 
the  services  available  to  them  under  the 
various  Federally-assisted  nutrition 
programs; 

(3)  Focus  on  one  or  more  legislatively 
mandated  program  activities: 

(a)  Coordination  of  existing  private 
and  pubKc  food  assistance  resources, 
whenever  such  coordination  is 
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determined  to  be  inadequate,  to  better 
serve  low-income  populations; 

(b)  Assistance  to  low-income 
communities  in  identifying  potential 
sponsors  of  child  nutrition  programs 
and  initiating  new  programs  in 
underserved  or  unserved  areas;  and 

(c)  Development  of  innovative 
approaches  at  the  national,  state  or  local 
levels  to  meet  the  nutrition  needs  of 
low-income  people. 

b.  Project  Elements 

Projects  must: 

Focus  on  one  or  more  of  the 
legislatively  mandated  program 
activities  in  the  above— Part  A. 3.1.  OCS 
views  this  program  as  a  capacity 
building  program,  rather  than  as  a 
service  delivery  program. 

Part  B — Application  Requirements 

1 .  Eligible  Applicants 

Eligible  applicants  are  States,  public 
and  private  non-profit  agencies/ 
organizations  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above.  OCS 
encourages  Historically  Black  Colleges 
and  Universities  to  submit  applications. 
In  addition,  applicants  for  the  set-aside 
must  be  either:  (1)  Indian  tribes,  (2) 
private  non-profit  groups  whose 
governing  board  is  comprised  of  a 
majority  of  Indians  and  whose  primary 
purpose  is  serving  Indian  populations, 
or  (3)  groups  whose  sole  purpose  is 
serving  migrant  and  seasonal 
farmworker  populations.  Proof  of  non- 
profit status  must  be  included  in  the 
Appendices  of  the  Project  Narrative 
where  applicable.  Any  of  the  following 
is  acceptable  evidence  of  non-profit 
status:  (1)  A  copy  of  the  applicant 
organization's  list  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code;  or  (2) 
A  copy  of  the  currently  valid  IRS  tax 
exemption  certificate.  Failure  to  provide 
evidence  of  non-profit  status  will  result 
in  rejection  of  the  application. 

2.  Availability  of  Funds  and  Grant 
Amounts 

a.  FY  94  Funding 

The  funds  available  for  grant  awards 
under  the  CFN  Program  in  FY  94  are: 

General  Projects 52,777.600 

Set-Asides 400,000 

Nationwide  Programs 388,800 

b.  Grant  Amounts 

No  individual  grant  application  will 
be  considered  for  an  amount  which  is  in 
excess  of  $50,000  for  applications 
submitted  under  General  Projects  and 


Set-Asides.  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 

c.  Mobilization  of  Resources 

OCS  would  like  to  mobilize  as  many 
resources  as  possible  to  enhance 
projects  funded  under  this  program. 
OCS  supports  and  encourages  proposals 
submitted  by  applicants  whose 
programs  will  leverage  other  resources, 
either  cash  or  third-party  in-kind. 

3.  Project  Periods  and  Budget  Periods 

For  most  projects  OCS  will  grant 
funds  for  one  year.  However,  in  rare 
instances,  depending  on  the 
characteristics  of  any  individual  project 
and  on  the  justification  presented  by  the 
applicant  in  its  proposal,  a  grant  may  be 
made  for  a  period  of  up  to  17  months. 

4.  Administrative  Costs/Indirect  Costs 

There  is  no  administrative  cost 
limitation  for  projects  funded  under  this 
program.  Indirect  costs  consistent  with 
approved  Indirect  Cost  Rate  Agreements 
are  allowable.  Applicants  should 
enclose  a  copy  of  the  current  approved 
rate  agreement.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of,  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  targeted  toward  low- 
income  people  as  defined  in  the  most 
recent  Annual  Update  of  Poverty 
Income  Guidelines  published  by  DHHS. 
Attachment  A  to  this  Aimouncement  is 
an  excerpt  from  the  most  recently 
published  guidelines.  Annual  revisions 
of  these  guidelines  are  normally 
published  in  the  Federal  Register  in 
February  or  early  March  of  each  year 
and  are  applicable  to  projects  bAng 
implemented  at  the  time  of  publication. 
Grantees  will  be  required  to  apply  the 
most  recent  guidelines  throughout  the 
project  period.  The  Federal  Register 
may  be  obtained  from  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  No  other 
government  agency  or  privately  defined 
poverty  guidelines  are  applicable  to  the 
deJermination  of  low-income  eligibility 
for  this  OCS  program. 

6.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  and  this  project  must  address  the 
basic  criteria  found  in  Part  C. 
Applications  which  are  not  in 
compliance  with  these  requirements 
will  be  ineligible  for  funding. 


7.  Multiple  Submittals 

There  is  no  limit  to  the  number  of 
applications  that  can  be  submitted  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 
However,  no  applicant  can  receive  more 
than  one  grant. 

8.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  eligible  applicant  is 
primarily  to  serve  as  a  conduit  for  funds 
to  other  organizations. 

Part  C — Program  Priority  Areas 

I .  General  Projects — FN 

The  application  should  include  a 
description  of  the  target  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  The 
application  must  contain  a  detailed  and 
specific  work  program  that  is  both 
sound  and  feasible.  Projects  funded 
under  this  Announcement  must 
produce  permanent  and  measurable 
results  that  fulfill  the  purposes  of  this 
program  as  described  in  the  above.  The 
OCS  grant  funds,  in  combination  with 
private  and/or  other  public  resources, 
must  be  targeted  to  low-income 
individuals  and  communities. 

Applicants  will  certify  in  their 
submission  that  projects  will  only  serve 
the  low-income  population  as  stipulated 
in  the  DHHS  Poverty  Income  Guidelines 
(Attachment  A). 

Failure  to  comply  with  the  cited  Act 
may  result  in  the  application  being 
ineligible  for  consideration  for  funding. 
If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places, 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  The 
applicant  should  contact  OCS  early  in 
the  development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  In  the  case  of 
projects  proposed  for  funding  which 
mobilize  or  improve  the  coordination  of 
existing  public  and  private  food 
assistance  resources,  the  guidelines 
governing  those  resources  apply- 
However,  in  the  case  of  projects 
providing  direct  assistance  to 
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beneficiaries  through  grants  funded 
under  this  program,  beneficiaries  must 
fall  within  the  official  DHHS  Poverty 
Income  Guidelines  as  set  forth  in 
Attachment  A. 

Applications  which  propose  the  use 
of  grant  funds  for  the  development  of 
any  printed  or  visual  materials  must 
contain  convincing  evidence  that  these 
materials  are  not  available  from  other 
sources.  OCS  will  not  provide  funding 
for  such  items  if  justification  is  not 
sufficient.  Approval  of  any  films  or 
visual  presentations  proposed  by 
applicants  approved  for  funding  will  be 
made  part  of  the  grant  award.  In  cases 
where  material  outlays  for  equipment 
(audio  and  visual)  are  requested, 
specific  evidence  must  be  presented  that 
there  is  a  definite  programmatic 
connection  between  the  equipment 
(audio  and  visual)  usage  and  the 
outreach  requirements  described  in  Part 
A.l.b  of  this  Announcement. 

OCS  also  is  interested  in  projects  that 
address  the  needs  of  homeless  families, 
welfare  families,  low-income  and 
minority  health  initiatives. 

OCS  welcomes  project  proposals 
which  seek  to  develop  innovative 
approaches  to  promote  health, 
particularly  among  low-income  and 
minority  populations.  These  proposals 
should  have  as  their  goals  the  reduction 
of  incidences  of  premature  death  and 
chronic  disease  among  the  targeted 
populations. 

2.  Set-Asides— SA 

In  recognition  of  the  special  needs  of 
Indians  and  Migrant  and  Seasonal 
Farmworkers,  a  set-aside  will  be 
established  to  afford  priority 
consideration  to  proposals  submitted  by 
agencies  serving  these  populations. 
Applications  which  are  not  funded 
within  this  set-aside  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants.  See 
Part  D.  Section  1-6,  (Criterion  II)  for 
special  instructions  on  developing  a 
work  program. 

3.  Nationwide  Programs — NA 

Projects  funded  must  be  nationwide 
in  scope  and  must  meet  the 
requirements  of  Part  C.l  (General 
Projects).  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 

Part  D — Review  Criteria 

Applications  which  pass  the  initial 
screening  and  pre-rafing  review  (See 
Part  F,  Section  5)  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 


statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
Announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
as  described  in  Part  F. 

Applicants  should  wr/fe  their  project 
narrative  to  the  review  criteria  using  the 
same  sequential  order. 

(Note:  The  following  review  criteria 
reiterate  collection  of  information 
requirenients  contained  in  Part  D  of  this 
Announcement.  These  reqiiireir)''nts  are 
approved  under  OMB  Control  Number  0970- 
0062.) 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

Criterion  I:  Anal}sis  of  Needs/Priorities 
(Maximum:  13  points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-5 
points). 

In  addressing  the  above  crilerion,  the 
applicant  should  include  the  following: 

the  applicant  should  include  a 
description  of  the  target  area  and 
population  to  be  served  including 
specific  details  on  any  minority 
population(s)  to  be  served. 

(d)  Nature  and  extent  of  problem  are 
adequately  described  and  documented 
(0-8  points). 

In  addi-essing  the  above  criterion,  the 
applicant  should  include  the  following: 

Applicant  should  discuss  the  nature 
and  extent  of  the  problem  including 
specific  information  on  minority 
population(s). 

Criterion  II:  Adequacy  of  Work  Program 
(Maximum:  15  points) 

(a)  Set  forth  realistic  quarterly  time 
targets  by  which  the  various  work  tasks 
will  be  completed  (0-7  points). 

(b)  Activities  are  adequately  described 
and  appropriately  related  to  goals  (0-8 
points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  should  address  the 
basic  criteria  and  legislatively-mandated 
activities  found  in  Part  A.3.a  and  should 
include: 

(a)  Project  priorities  and  rationale  for 
selecting  them; 

(b)  Goals  and  objectives;  and 

(c)  Project  activities. 

Criterion  III:  Significant  and  Beneficial 
Impact  (Maximum  38  points) 

(a)  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  ser\'ices  to 
low-income  people  and  such 
improvements  or  increases  are 
quantified.  (0-12  points). 


(b)  Project  incorporates  low-income 
health  promotion  activities,  including 
minority  low-income  health  promotion 
activities  as  appropriate,  along  with 
nutritional  services  (0-8  points). 

(c)  Project  will  significantly  leverage 
or  mobilize  other  community  resources 
and  such  resources  are  detailed  and 
quantified  (0-6  points). 

(d)  Project  builds  on  an  existing 
outreach  activity  (0-5  points). 

(e)  Proposal  addresses  a  problem 
which  can  be  resolved  by  one-time  OCS 
fimding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support  (0- 
7  points). 

In  addressing  the  above  criterion,  the 
applicant  must  include: 

Quantitative  data  for  items  (a).(b),(c). 
and  (d)  and  discuss  how  the  beneficial 
impact  relates  to  the  relevant 
legislatively-  mandated  program 
activities  identified  in  Part  A.S.a. 

Criterion  IV:  Coordination/Services 
Integration  (Maximum  15  points) 

Proposal  addresses  applicant's 
understanding  of  the  importance  of 
improving  the  integration,  coordination, 
and  continuity  of  various  HHS-funded 
services  potentially  available  to  families 
with  children  living  in  poverty,  and  the 
difficulty  of  undertaking  collaborative 
efforts  between  organizations. 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

Strategies  should  be  identified  which 
support  coordinated  community-based 
planning,  maximize  the  efficient  and 
effective  use  of  scarce  resources,  reduce 
duplicative  overhead,  improve 
accountability,  and  result  in  measurable 
outcomes. 

If  the  applicant  is  receiving  funds 
from  the  State  for  community  food  and 
nutrition  activities,  the  applicant  should 
address  how  the  funds  are  being 
utilized.  If  State  funds  are  being  used  in 
the  project  for  which  OCS  funds  are 
being  requested,  their  usage  should  be 
specifically  described. 

Criterion  V:  Organization  Experience  irt 
Program  Area  and  Staff  Responsibilities 
(Maximum  12  points) 

(a)  Organizational  experiences  in 
program  area  (0-4  points). 

Documentation  provided  indicates 
that  projects  previously  undertaken 
have  been  relevant  and  effective  and 
have  provided  permanent  benefits  to  the 
low-income  population.  Organizations 
which  propose  providing  training  and 
technical  assistance  have  detailed 
competence  in  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable. 
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information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization 

(b)  Management  History  (0-4  points). 

Applicants  must  fully  oetail  their 
ability  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
detail  that  they  have  consistently 
complied  with  financial  and  prog.'am 
progress  reporting  and  audit 
requirements.  Apphcants  should  submit 
any  available  documentation  on  their 
management  practices  and  progress 
reporting  procedures  along  with  a 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  applicant's  financial  management 
system  to  protect  adequately  any 
Federal  funds  awarded  under  the 
application  submitted. 

ic)  Staffing  skills.  Resources  and 
Responsibilities  (0—4  points). 

The  application  briefly  describes  the 
experience  and  skills  of  the  proposed 
project  director  showing  that  the 
individual  is  not  only  well  qualified, 
but  that  his/her  profcssi-onaJ  capabilities 
are  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  pro;ect  director  are 
relevant  to  the  successful 
implementation  of  the  project.  The 
application  must  indicate  that  the 
applicant  has  adequate  facilities  and 
resources  (i.e.  space  and  equipment)  to 
successfully  carry  out  the  work  plan. 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  folloi\ine: 

The  applicant  must  clearly  show  that 
sufficient  time  of  the  Project  Director 
and  other  senior  staff  will  be  budgeted 
to  assure  timely  implementation  and 
oversight  of  the  project  and  that  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  ta.sks  identified  for 
the  project. 

Criterion  V7:  Adequacy  of  Budget 
(Maximum:  7  points) 

(a)  Budget  is  adequate  and 
administrative  costs  are  appropriate  in 
reLiiion  to  the  services  proposed  (0-7 
points). 

Part  E — Instructions  for  Completing 
Application  Package 

(.^p.^rtjved  bv  the  OMB  under  Control 
Number  0970-0062) 

The  standard  forms  attached  to  this 
Annoiincement  shall  be  used  when 
submitting  applications  for  ail  fu.nds 
under  this  Announcement 


It  is  recommended  that  you  reproduce 
single-sided  copies  of  the  SF-424.  SF- 
424A  and  SF-424B,  and  type  your 
application  oh  the  copies  Please 
pnspare  your  application  in  accordance 
with  instructions  provided  on  the  forms 
as  well  as  with  the  OCS  specific 
instructions  set  forth  below: 

1.  SF-424 — ^Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  designation  under  which 
the  application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area.  (See  Item  11) 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre  A  p plications. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  application  is 
sisbmitted  to  ACF  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  by  State— W A 

Item  4.  Date  Received  by  Federal 
v4genry— Leave  blank. 

Items  5  end  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  preN-ious  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registr\-  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identif>-ing 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  corner  of  the  form. 

item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  coqx>ration  in  the 
spare  marked  Other.  Proof  of  non-profit 
status,  such  as  IRS  certification.  Articles 
of  Incorporation,  or  By-laws,  must  be 
included  as  an  appendix  to  the  project 
narrative. 

Item  B.  Type  of  Application — Please 
indicate  the  type  of  application. 

Item  9.  Enter  DHJiS-ACF/OCS. 

Item  70.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
OCS  pr.jgrfim  covered  under  this 
arinouncerr.t  at  is  53.571.  The  title  is 
Community  St-rvices  Block  Grant 
Discrt-Tionary  Awards — Community 
Foiid  and  \'utrition  Program. 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  reqiit  s;ed.  Use  the  following  letter 
dGsit;nations: 
FN — General  Projects 
SA — Projects  where  Migrant  and 

fieasor.al  Farmworkar  organizations 

and  Indian  Tribes  or  I.^dian 

organizations  are  applying 

Fpecifically  for  set-aside  funds 

de.scribfd  in  Part  B. 


NP — Grants  to  organizations  v«th 

nationwide  programs 

Item  12.  Areas  Affected  by  Project- 
List  only  the  largest  unit  or  units 
affected,  such  as  State,  county  or  city. 

Item  13.  Proposed  Project— The 
ending  date  should  be  calculated  based 
on  a  12-month  project  period. 

Item  14.  Congressional  District  of 
Applicant/Project— EnXer  the  number  of 
the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
districtis)  where  the  project  will  be 
located. 

Item  15a.  For  purposes  of  this 
Announcement,  this  amount  should 
refle<:t  the  amount  requested  for  the 
entire  project  period. 

Item  15b-€.  These  items  should  reflect 
both  cash  and  third-party  in-kind 
contributions  for  the  total  project 
period. 

Item  15f  N/A. 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 

2.  SF-424A— "Budget  InfOTmatioo-Non- 
Construction  Programs" 

See  Instructions  accompanying  this 
page  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  Community  Food 
and  Nutrition  Program  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — 
applicants.  State,  and  other.  Federal 
funds  other  than  those  requested  from 
the  Community  Food  and  Nutrition 
Program  should  be  included  in  Non- 
Federal  entries. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  [OCS] 
and  non-Federal  (mobilized  funds). 

Section  A— Budget  Summar)- 

Line  1—1 

Col.  (a): 

Line  1 — Enter  OCS  Community  Food 

and  Nutrition  Program; 

Col,  (b): 

Line  1 — Enter  93. ,771. 

Co!,  (c)  and  (d):  Not  Applicable 

Col,  (e)-(g): 

For  each  line  1-4,  enter  in  columns 
(e).  (0  and  (g)  the  rppropriate  amounts 
needed  to  support  the  project  for  the 
entire  project  f>eriod. 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed,  (e),  (f).  and 
Ig)- 
Section  B— Budget  Categories 

This  scH.1ion  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  #1. 
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Allocability  of  costs  is  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  parts  74  and  92. 

Budget  estimates  for  national 
administrative  costs  must  be  supported 
by  adequate  detail  for  the  grants  officer 
to  perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those  which 
reflect  estimation  methods,  quantities, 
unit  costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives  large  dollar 
amounts;  local,  regional,  or  other  travels 
new  positions;  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a— Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification 

Identify  the  project  director.  Specify 
by  title  or  name  the  percentage  of  time 
allocated  to  the  project,  the  individual 
annual  salaries  and  the  cost  to  the 
project  (both  Federal  and  non-Federal) 
of  the  organization's  staff  who  will  be 
working  on  the  project. 

Line  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 

Justification 

Enter  the  total  costs  of  fringe  benefits, 
unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Line  6c— Travel:  Enter  total  cost  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification 

Include  the  name(sl  of  traveler(s). 
total  number  of  trips,  destinations, 
length  of  stay,  mileage  rate, 
transportation  costs  and  subsistence 
allowances. 

Line  6d — Equipment:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Non-expendable  personal  property",  for 
purposes  of  governmental  entities, 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 
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Justification 

Equipment  to  be  purchased  with 
Federal  funds  must  be  required  to 
conduct  the  project,  and  the  applicant 
organization  or  its  subgrantees  must  not 
already  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project. 

Line  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  personal  property 
(surplus)  other  than  that  included  on 
line  6d. 

Line  6f— Contractual.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s)  or 
businesses  to  be  financed  by  the 
applicant. 

Justification 

Attach  a  list  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  amounts,  and  selection  process  of 
the  awards  as  part  of  the  budget 
justification.  Also  provide  back-up 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Note:  Whenever  the  applicant/grantee 
intends  fo  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions. 

The  total  costs  of  all  such  agencies 
will  be  part  of  the  amount  shown  on 
Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR 
part  74,  appendix  H.  Free  and  open 
competition  is  encouraged  for  any 
procurement  activities  planned  using 
ACF  grant  funds.  Applicants  who 
anticipate  evaluation  procurements  that 
will  exceed  $25,000  and  are  requesting 
an  award  wathout  competition  should 
call  (202)  401-9234  for  clarification  on 
the  process. 

Line  6g — Construction:  Not 
applicable. 

Line  6h — Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  stipends,  training 


service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Line  6j — Indirect  Charges:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  be  also  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  Indirect  Cost 
Rate  Agreements  are  allowable. 

Line  6k— Totals.  Enter  the  total 
amounts  of  Lines  6i  and  6j. 

Line  7 — Program  Income:  Enter  the 
estimated  amount  of  income,  if  any. 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federai  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Qass  Category, 
(See  Section  B.6)  and  whether  it  is  cash 
or  third-party  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 
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Line  8 — Grant  Prograni 

Col.  (a):  Enter  the  project  title. 

Col.  (bh  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 

Col.  (c):  Enter  the  State  contrioution. 

Col.  (d):  Enter  the  amount  of  cash  and 
third  party  in-idnd  contributions  to  be 
made  from  all  other  sources. 

Col.  (e):  Enter  the  total  of  columns  (b), 
(c).  and  (d). 

Lines  9. 10.  and  11  should  be  left 
blank. 

Line  12— Cany  the  total  of  each 
column  of  Line  6,  (b)  through  (e).  The 
amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Section  A.  Line  5. 
Column  (f). 

Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13— Federal:  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  12  month 
budget  period. 

Line  14 — Non-Federal:  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  year. 

Line  15 — Totals:  Enter  the  total  of 
Lines  13  and  14. 

Section  F— Other  Budget  Information 

Line  21 — ^Direct  Charges:  Include 
narrative  justification  required  under 
Section  B  for  each  object  class  category 
for  the  total  project  period. 

Line  22— Indirect  Charges:  Enter  the 
type  of  HHS  or  other  Federal  agency- 
approved  indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed)  that  \siU 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  the 
approved  rate  agreement. 

Line  23— Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF-424B  "Assurances  Non- 
Construction" 

All  applicants  must  si^  and  return 
the  "Assurances"  with  the  apphcation. 

4.  Project  Narrative 

Each  narrative  should  include  the 
following  major  Sections: 

a.  Analysis  of  Need 

b.  Project  Design  (WoA  Programs) 

c.  Organizational  Experience  in  Program 
Areas 

d.  Management  History 

e.  Staffing  and  Resources 

f.  Staff  Responsibilities 


The  project  narrative  must  address  the 
sjjecific  purposes  mentioned  in  Part  A 
of  this  Program  Announcement.  The 
narrative  should  provide  infonnation  on 
how  the  application  meets  the 
evaluation  criteria  in  part  D  of  this 
Program  Announcement. 

Part  F — Application  Procedures 

1 .  Availability  of  Forms 

Applications  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424.  424A,  and 
424B.  Part  E  and  attachment  B  to  this 
Program  Announcement  contain  all  the 
instructions  and  forms  required  for 
submittal  of  appUcations.  The  forms 
may  be  reproduced  for  use  in  submitting 
applications.  Copies  of  the  Federal 
Register  issue  containing  this 
Announcement  are  available  at  most 
local  libraries  and  Congressional  District 
Offices  for  reproduction.  If  copies  are 
not  available  at  these  sources  they  may 
be  obtained  by  writing  or  telephoning 
the  office  listed  in  the  section  entitled 
FOR  FURTHEA  INFORMATION  at  the 
beginning  of  this  Announcement. 

2.  Application  Submission 

The  closing  date  for  submission  of 
applications  is  June  6. 1994. 

a.  Deadlines.  Applications  shall  be 
ccHisidered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants.  37t)  LTnfant 
Promenade,  SVV.,  6th  Floor. 
Washington,  DC  20447,  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual.  (Apphcants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Senjce  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

b.  Applications  submitted  by  other 
means.  Applications  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Ciante,  901  D  Street,  SW.,  6th  Floor. 
Washington.  DC  during  the  normal 


working  hours  of  8:30  a.m.  to  5  p.m., 
Monday  through  Friday. 

c.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  {Discretionary  Grants 
will  notify  each  late  apphcant  that  its 
application  will  not  be  considered  in 
this  competition. 

d.  Extension  of  Deadline.  The  ACF 
Office  of  Community  Services  may 
e.xtend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.  or  when  there  is  a 
disruption  of  the  mails.  However,  if  the 
granting  agency  does  not  extend  the 
deadline  for  all  apphcants.  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  . 

One  signed  original  application  and 
four  copies  should  be  submitted. 

Note:  Applicjui»  should  note  that  the  U.S. 
Postal  Srrv  ice  does  not  unifonnly  prDv-id«  a 
dated  postmark.  Befon^  relying  on  this 
method,  applicants  should  check  with  their 
local  post  office.  In  some  instances  packages 
presented  for  mailing  after  e  prB-determined 
time  are  postmarked  with  the  next  day's  date. 
In  other  cases,  postmarks  are  not  routinely 
placed  on  packages.  Applicants  are  cautioned 
to  verify  that  there  is  8  date  on  the  package, 
and  that  it  list  the  co.Tect  date  of  mailing, 
before  aa:epting  a  receipt 

Applications  which  have  a  postmark 
later  ttian  the  closing  date,  or  which  are 
hand-delivered  after  the  closing  date. 
will  be  returned  to  the  sender  without 
consideration  in  the  competition. 

One  signed  original  application  and 
four  copies  is  required. 

3.  Intergovemrnenta]  fleWew 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  4.5  CFR  Part  100. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Connecticut,  Hawaii, 
Idaho,  Kansas,  Louisiana.  Minnesota, 
Montana,  Nebraska,  Oklahoma,  Oregon, 
Pennsylvania.  Virginia,  Washington. 
American  Samoa  and  Patau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  seventeen  jurisdictions  need 
take  no  action  regarding  E.0. 12372. 
Applicants  for  projects  to  be 
administered  by  Federally-reoognized 


Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)  (2),  a  SPOC 
has  60  days  from  the  application 
deadline  date  to  comment  on  proposed 
new  or  competing  continuation  awards. 
Applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  SPOCs  are 
encouraged  to  eliminate  the  submission 
cf  routine  endorsements  as  official 
recommendations.  Additionally.  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
"accommodate  or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services  Administration  for 
Children  and  Families  Division  of 
Discretionary  Grants.  6th  Floor  370 
L'Enfant  Promenade,  SW.  Washington. 
DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  E  of  this  Announcement 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  5 
below  wrill  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
Announcement.  Applications  will  be 
reviewed  by  persons  outside  of  the  OCS 
unit  which  would  be  directly 
responsible  for  programmatic 
management  of  the  grant.  The  results  of 
these  reviews  v«ll  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  applications.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will 
generally  be  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  applications  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years: 


Federal  Register  /  Vol.  59.  No.  66  /  Wednesday.  April  6.  1994  /  Notices 


1622S 


Comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
discuss  applications  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  applicant's  performance 
record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
completed  and  signed  Standard  Form 
SF-424. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally. 

b.  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analylical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  Section  below  and  the  specific 
requirements  contained  in  Part  A  of  this 
Announcement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  program 
announcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 

(2)  Number  of  Projects:  The 
application  contains  only  one  project. 

(3)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries  as  defined  in  the  DHHS 
Poverty  Income  Guidelines  (Attachment 
A). 

(4)  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed 
$50,000  (except  for  nationwide 
programs). 

(5)  Program  Focus:  The  application 
addresses  the  purposes  described  in  Part 
A  of  this  Announcement. 

c.  Evaluation  Criteria 

Applications  which  pass  the  initial 
screening  and  pre-rating  review  will  be 


assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  tliis 
Announcement. 

Part  G — Contents  of  Application  and 
Receipt  Process 

(Approved  by  the  OMB  under  Control 
Number  0970-0062) 

1.  Contents  of  Application 

Each  application  submission  must 
include: 

A  signed  original  and  four  additional 
copies  of  the  application. 

Each  copy  of  the  application  must 
contain  in  the  order  listed  each  of  the 
following: 

a.  Table  of  Contents  uith  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  appendices.  Each  page  in 
the  application,  including  those  in  all 
appendices,  must  be  numbered 
consecutively. 

b.  Standard  Form  424.  Application  for 
Federal  Assistance.  The  SF-424  should 
be  completed  in  accordance  with 
instructions  provided  with  the  form,  as 
well  as  OCS  specific  instructions  set 
forth  in  Part  E  of  this  Announcement. 
The  SF-424  must  contain  an  original 
signature  of  the  certif>ing  representative 
of  the  applicant  organization. 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required  in 
SF-424  (Item  5)  must  match  that  listed 
as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

c.  Standard  Form  424 A,  Budget 
Information.  Pages  1  and  2  should  be 
completed. 

d.  Standard  Form  424B,  Assurances — 
Non -Construction  Programs.  This  form 
must  be  signed  and  submitted  with  the 
Application. 

e.  Restriction  on  Lobbying  Activities- 
Fill  out.  sign  and  date  form  found  at 
Attachment  F.  Certification  for 
Contracts.  Grants.  Loans,  and 
Cooperative  Agreements. 

f.  Disclosure  of  Lobbying  Activities — 
SF-ILL:  Fill  out.  sign  and  date  form 
found  at  Attachment  F.  (required  only  if 
lobbying  has  actually  taken  place  or  is 
expected  to  take  place  in  trying  to 
obtain  the  grant  for  which  the  applicant 
is  applying.) 

g.  Project  Narrative — (See  Part  E. 
S«lion  3.) 

h.  By  signing  and  submitting  this 
application,  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  debarment  and 
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drug- free  regulations  set  forth  in 
Attachments  C  and  D. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages  in 
their  entirety.  Applications  must  be 
uniform  in  composition  since  OCS  may 
find  it  necessary  to  duplicate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on 
S'/zxll  inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 
materials,  organizational  brochures,  or 
other  promotional  materials,  slides, 
films,  clips,  etc.,  in  the  proposal.  Such 
materials  will  be  discarded  if  included. 

Applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  such  as  an  ACCO  clip,  or 
a  binder  clip. 

While  applications  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  applicant  to  avoid  unnecessary 
duplication  of  information. 

2.  Acknowledgment  ofFeceipt 

An  acknowledgment  postcard  will  be 
mailed  to  all  applicants  with  an 
identification  number  which  will  be 
noted  on  the  acknowledgment.  This 
number  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 
acknowledgment  is  not  received  within 
three  weeks  after  tlie  deadline  date, 
apphcants  must  notify  ACF  by 
telephone  (202)  401-9234.  Applicant 
should  also  submit  a  mailing  label  for 
the  acknowledgment  card. 


Part  H — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  and  the  terms  and  conditions 
of  the  award. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
along  with  0MB  Circulars  122  and  87. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  and  92. 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  [new]  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  when 
applicant  has  engaged  in  lobbying 
activities  or  is  expected  to  lobby  in 
trying  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  subtier 
contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 


award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  any  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncomplicmce  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  G  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  tlie 
Discretionary  Grants  Program. 

Dated  March  22,  1994. 
Donald  Sykes, 
Director,  Office  of  Community  Services 
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ATTAGEMEHT  A-1994  POVERTY  IMCOKE  GUZDELIVE8 

FOR  KLL   8TXTB8  EXCEPT  ALASKA  A3ID  HAWAII) 
AMD  TEE  DISTRICT  OF  COLUXBIA 


SIZE  OF  FAKILT  CHIT 

1 

2 

3 

4 

5 

6 

7 

8 


POVERTY 

OniDELIKE 
$7, SCO 

t,840 
12,320 
14,800 
17,280 
19,7C0 
22,240 
24,720 


For  family  units  with  nore  than  8 
sttsjab^rs,  add  $2,480  for  aach  additional  MaKber. 

POVERTY  INCOKZ  GDIDELIKES  FOR 
ALASrJ^ 

SIZE  OF  FAMILY  UKIT  POVERTY 

GUIDELIKE 

1 $9,200 

2 12,300 

3 15,400 

* 18,500 

5 21,600 

* 24,700 

7 27,800 

8 30,900 

For  fasily  unita  vith  aora  than  8 
naabers,  add  $3,100  for  aach  additional 
Bambar. 


POVERTY  INCOME  GUIDELINES  FOR 
HAWAII 

SIZE  OF  FAMILY  UNIT         POVERTY 

GUIDELIKE 

1 $8,470 

2 11,320 

3 14,170 

< 17,020 

5 19,870 

« 22,720 

7 25,570 

* 28,420 

For  family  unita  vith  sora  than  8 
BBsbara,  add  $2,850  for  aach  additional 
■tasber.  (Tha  aaaa  incraaent  applioa  to 
BKallar  family  sisas  alao,  aa  can  ba  aaan 
in  the  figuras  abova.) 
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Attachment    B 
APPLICATION  FOR 

FEDERAL  ASSISTANCE 


OMt  Approval  NO.  034S40O 


t.  rtPt  onuvutott 

Replication 

Q    Conaouctan 


□  We>»Co"struetien      :     Q  Hon-ContPuction 


AnMPP/ic«Oon 
Q  Conttrucuon 


a.  MTI  tUMMTTU 


*.  0*TI  mcWtD  Ki  tT*n 


«.  OATc  mcsvco  cv  rcofHAi.  tatMct 


Appkcani  ld«niifi«f 


Sum  A«oiicatian  idantitiar 


ftOwV  Uantifwf 


f.   A»»iJCAMT  mrOOMATIOM 


Ug«Nama 


Ignf  cif>.  eouniy.  it*m  im  up  cotfc) 


«.  iMPvorm  loewnncAnoN  NUMMii  ftiH): 


m- 


□  N*«r  □  OTntmuiSon         □  fWvunn 

N  n«»ipon.  •niat  aacRsnaM  lanar(t)  in  boUat):  [j        Q 

A.  Inriaaa  Aaard  k.  Dacraaaa  Award  C  Moaasa  Ouradon 

0  Oacraaaa  Dwanen    Oowi  (tpteify)  j 


•«.  UTALOO  omomu.  ooiNsnc 

AUISTAMCf  NUMMIk 


TTTVE 


J[ 


IX  /kMA(  Amcm  ■*  moMcr  foaai.  counMa.  ttaia*.  aic^ 


tX  WWPQMP  mOftCT 


SunOata 


Endkig  Oata 


Orgaoiiaiional  Urvt 


Nama  and  lalaonona  numom  o«  ma 
itiia  acctieatan  (friwa  araa  coda; 


pamn  lo  ba  eoniactad  on  manan  mvotinno 


7    TVai  or  A^aUCAMT:  i/HMtr  tOPfOOntm  Itmr  m  bOM) 


A  Suia 

B  County 

C  UtmatMl 

0  To«mir<ip 

E.  kMantata 

F  miarmunieipal 

O  Spaoal  Ootncl 


u 


Ml  -  J  -  .      -  J     -  -  ^^i^.^i^ii  ^v.^ 
moapanoaPi  ouvm  LftSv 

I    Suta  Contmaad  tnatnutan  ol  Higrtar 

J    Pmata  Unnarxy 

K   Indian  Traia 

L  mdwduat 

U  Profu  Organuaton 

N  Othar  (Soacrfy)    


(.   MAM  OrnOOIAl.  AOCNCr 


II.  oucnanvi  Tnu  o»  «»aucAwrs  MiojccT; 


14.  COWOWMKXUa  D>«TWCTIO>- 


b-  Praiaci 


It.  BTiMAiis  niNoma 


A  Fadam 


a  Aectcani 


c  State 


AOinar 


<     PrQQTBm  IncOTV 


g  TOIAl. 


JO 


It.  tS  A>auCATIOM  tUtJKT  TO  IttVlfW  IT  STATI  OCECUTIVI OMOCN  inTI  MIOCOSt 

a.       YES  THIS  PnEAPPUCATXy^APPUCATION  WAS  UAOE  AVAJLASLE  TO  THE 
STATE  EXECUTIVE  OKXn  12373  PMXXSS  FOR  REVCW  ON 


DATE 


b       NO    Q    PnOGRAM  IS  NOT  COVERED  BY  EO  12372 

□    OR  PROGRAM  KAS  NOT  BEEN  SELECTED  BY  STATE  FOR  PT^IEW 


IT.   aTMf  APaUCAMTOCUMOUENTOMMrrFIBOM. 

Q  Yai        N  *Yaa.  *  *nmJ>  an  itjiaiiaim 


D  •* 


It  TO  mt  ICST  0*  MY  KNOWLEOQI  AMO  tCUCT  AU.  OAt*  IM  THIS  A»*UCAT)OM/*atAmJCAnOM  *«i  TDui  AM)  COmttCT.  TMI  OOCUWCNT  HA*  ttEN  OULV 
MmiOat2EO  tY  THf  OOVtamMO  iOOr  0»  Tut  A^ailOMT  ANO  TXI  *»»UCA»(T  WtU  CO«li»».Y  wmt  TWf  ATTACHtO  AUUMANCn  »  TH«  ASSnTAMCI  It  AaTAAOTO 


•  Typad  Nama  «<  Autnoniad  Raoraaanijtn* 


&  Titia 


d  S^naiura  or  Autrioruad  Raoraaanutna 


T^aJSuTEoMionr'RoruiaSia" 


c  Taiapnona  nt^noar 


•  Oata  Signad 


Authorized  for  Local  Reproduction 


Slandvd  Form  424  (REV  4-68) 
PrMcnbKl  by  OHilB  arcUar  A-1(S 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided; 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
Item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 
General  bstnictions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B.  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1— J.  Columns  (a]  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  prog-'am 
title  and  the  catalog  number  in  Column  (h). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
n/une  of  each  activity  or  function  on  eat  h 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
progra.m  title  on  each  line  in  Column  (.1)  and 
the  respei.tive  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  -pparate  sheet  for  each  program 
reqiiirir,:4  the  breakdown.  Additional  she-ts 
shoiild  be  I'sed  when  one  fcrm  dnos  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sh-^et  is  used,  the  first  page  shtiuld  pros  idc 
the  summary  totals  by  programs. 

Lines  1-4.  Columns  (c)  Ihwugh  (>;) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  Ft)r  each  line  entry  in  Columns 
la)  and  (b),  enter  in  Columns  (e),  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applicntinns, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unboligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upconaing  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  aaiounts  in  Cohimns  (e)  and  if). 

Far  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Cohimn  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  [g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f]. 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Badget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  nnn-Fedcral)  by  object  class  categorie.s. 

Urtes  60-i — Show  the  totals  of  Lines  6a  to 
6h  ir  each  column. 

Line  6f — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  Column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Cfjlumn  (g).  Line  5.  For  supplemental 
graots  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decre^ise  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
samr  as  the  sum  of  the  amounts  in  Section 
A.  0)lumns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  'his 
dmount  from  the  total  project  amount  Show 
under  the  pro^vam  narrative  statement  the 
natsre  and  sou.-ce  of  income.  The  estimated 
aniount  of  program  income  may  be 
ciinsidered  by  the  federal  grantrr  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Fe<lerad-Resources 

Lir."s  fl-1 2 — En'er  amounts  cf  nar.-Fedcral 
resourf;es  that  will  be  used  on  the  gra.^t.  If 
in-Wiiid  Ciuilril.utinns  arc  incluiled,  provide  a 
brigf  explanrttion  on  a  srpirate  sheet. 

Gohimn  111} — Enter  the  progra.m  titles 
idettii  al  to  Ciilumn  !<i).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
Mi'Ofssary. 

Golumn  (b) — Enter  the  contribution  to  be 
mide  by  the  applicant. 

Column  (cj — Enter  the  amount  of  the 
State's  cash  and  ;n-k;nd  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
[(..].  and  (d). 

Une  12 — Enter  the  total  for  each  of 
Cokimns  (b)-{e).  The  amount  in  Qjlumn  (e) 


should  be  equal  to  the  smouiit  oa  Kne  S, 
Column  (f).  Section  A. 

Section  0.  Forecasted  Cash  Needs 

Line  J  3 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E,  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — ^Enter  in  Column  (a)  the  same 
grant  program  titles  shovra  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years.)  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  j'ear  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional    ■ 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
costs  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

ij'ne  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Ci-rtain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  \ou  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Fedonl  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  includf 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Di.sr.rimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Troatmf  nt  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (gj 
§§  523  and  527  of  the  Public  Health  Service 
Art  of  1912  (42  U.S.C.  290  dd-3  and  290  oe- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968(42 
U.S.C.  §  3601  et  seq),  as  amended,  rr'lating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statutes(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  Is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  complv  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  li.mit  the  political  activities  of 
employees  whose  principal  emplo\T7ient 
activities  are  funded  in  whole  or  pmit  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §  276c  and  18  U.S.C.  §§  874).  and  the 
ContTcict  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  W'i!!  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

11.  Will  comply  with  envirorunental 
standards  which  may  be  prescribt^d  pursuant 
to  the  following,  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Ad 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protect-on 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
proj^tt  consistency  with  the  approved  State 
ma.^agement  program  develop«Ki  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq);  (f)  conformity  of 
Federal  actirr.s  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 


of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended.  (PL  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Ad  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  US  C 
4698-1  et  seq  ). 

14.  Will  comply  with  PL  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activiUes  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  worm 
blooded  animals  held  for  research,  leaching, 
or  other  activities  supported  by  this  award  of 
assi.stanco. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq  )  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
n-sidenre  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  prog.-am. 

Signature  of  Authorized  Certifying 

Official - . 

Title 

Applicant  Or;ganization 

Date  submitted     — 
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Attachment  C 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  this  appiication  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug- Free  Workplace  Act  of  1988. 45  CFR  Part  76.  Subpart 
F.  The  regulations,  published  in  the  May  25. 1990  Federal  Register,  require  certification  by  grantees  that  they  nvtII  mai-aam 
a  drug-free  workplace.  The  certificatios  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowmgly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Ad,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govcramcntwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  know-n'  they 
maybe  identified  io  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  vioiaiion  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  Stale 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  dianges  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  b  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  subsUncc'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  I30?.ll  through  1308.15). 

"Conviction*  means  a  finding  of  guik  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judjcial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  gram,  including:  (i) 
All  "direct  charge"  employees;  (ii)  all  'iadirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consuitanU  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee's  payroll.  This  definition  does  not  bciude  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  H  wrill  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  p>osscssion  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  aaions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-  free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  dnig  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  ia  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  ihc 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviaion  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviaion.  Employers  of  conviaed  employees  must  provide  notice, 
mduduig  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  conviaed  employee  was  wprjcing, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affeaed  grant; 
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(f)  Ttking  one  of  the  folJov.-iiig  aaioos.  wiihia  30  caieodar  dtyi  of  receiving  ooiice  usder  subparagraph  (dK2).  %viih 
respect  to  my  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  aaion  against  such  an  empioytc,  up  to  and  including  termination,  consistent  with  th: 
requL'ements  of  the  Rehabiliiation  Aa  of  1973,  as  amended;  or.  (2)  Requiring  such  employee  to  participaie  laiisfaaorDv 
in  a  drug  abuse  assistance  or  rehabiLiatioc  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  bcalit.  lau 
enforcement,  or  other  appropriate  agency. 

(£)  Making  a  good  fajih  effon  to  continue  to  maintain  a  drug-free  workplace  through  implcmentatioo  of  parapaphs  (a ' 
(b).(c).(d).(e)and(0. 

■p»e  grtrrtee  may  Insert  In  the  space  provided  below  the  srte($)  for  the  perlormsnce  of  work  done  In 
tonnection  whh  the  specific  grant  (use  snachments.  If  needed): 

Plact  of  Performance  (Street  address,  Cit).  Count).  State,  ZIP  Code) 


Check ifihet  at  woriip:aces  on  file  ihai  are  not  laemificd  here. 


Sedioni  76.630(c^  and  (d)(2)  and  76.61Sta)(l)  and  (b)  provide  thai  a  Fcdera]  agency  may  designate  a  ceriirai  rcccjpi 
point  for  STATE-V.1DE  AND  STATE  AGENCj'-UTDE  certificaiions.  and  for  noiLlcaiion  of  cnminaJ  d'cg  convictions 
For  the  DcpamniDt  of  Health  and  Human  Services,  the  cecL'a)  receipt  point  is:  Divuioo  of  Grants  Manageneci  and 
Oversigh:,  OfTicr  of  Management  and  Acquiiiiion,  Dcpantniai  of  Health  and  Human  Services,  Room  517-D.  200 
iDdcpendence  Avenue,  S  W.,  Washington,  DC.  20201. 


DCMO  Foim#2     llrvb>4  M«}  IV9C 
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Attachment  D — Certification  Regarding 
Debarment.  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
profwsed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency, 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery. 
falsiHcation  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrt'es 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Ti.?r  Covered  Transaction"  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tior  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspendt^d. 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  departTient  or 
agency. 


(b)  Where  the  prospective  lower  tier 
p.airticipant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
scriicitations  for  lower  tier  covered 
transactions. 

Attachment  E — Executive  Order  12372 — 
State  Single  Points  of  Contact 

i4r/zona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

Celifomia 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research.  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916) 323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  room 
520.  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  73&-3326 

District  of  Cohimbia 

Rodney  T.  Hallman.  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development,  717  14th  Street,  NW.,  suite 
.500.  Washington.  DC  20005,  Telephone 
(202) 727-6551 

Florida 

Florda  State  Clearinghouse, 

Intergovernmental  Affairs  Policy  L'nit, 
Executive  Office  of  the  Governor,  Office  of 

I  Planning  and  Budgeting.  The  Capitol, 
Tallahassee.  Florida  32399-0001, 
Telephone  (904)  443-8441 

(i'Orgia 

Mr.  Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse.  254 
Washington  Street,  SW.,  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855 

IlJinois 

Stove  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stiatton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 


Indiana 

Jean  S.  Blackwell,  Budget  Director.  State 
Budget  Agency,  212  State  House. 
Indianapolis,  Indiana  46204.  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development.  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government.  1024 
Capitol  Center  Drive.  Frankfort.  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  GfTice, 
State  House  Station  No.  38.  Augusta, 
Maine  04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  DepartLment  of  State 
Planning,  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365. 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  room  1803.  Boston, 
Mas.sachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan  . 
Department  of  Commerce,  Lansing. 
Michigan  48909.  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer. 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  room  430,  Truman  Building, 
Jefferson  Citv.  Missouri  65102.  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks. 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director.  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2V2  Beacon  Street.  Concord.  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

iVew  Jersey 

Gregory  W.  Adkins,  Acting  Director.  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs.  Trenton,  New  Jersi- 
08625-0803,  Telephone  (609)  292-661 3 


Please  direct  correspondence  and  questions 
to:  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources. 
CN  814,  room  609,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott.  Deputy  Director,  State  Budget 
Division,  room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224.  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chr\s  Baggtjtt.  Director.  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse,  116  VV.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contnct,  Office  of 
Intergovernmental  Assistance.  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus.  Ohio  43266-041 1 , 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 


Federal  Register  /  Vol.  59.  No.  66  /  Wednesday,  April  6.  1994  /  Notices 


16237 


Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  room 
116,  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson.  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802) 828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

lV;srons/n 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
Chevenne,  Wvoming  82002,  Telephone 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 

Please  direct  correspondence  to:  Linda 
Clarke,  Telephone  (809)  774-0750 

Anachment  F— Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

No  Federal  appropriated  ftinds  have  been 
paid  or  will  be  paid,  by  or  on  behalf  of  the 
undersigned,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 


employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  anv  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  then  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  ail 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify'  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  any  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 


Organization 
Date    
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  thij  forwi  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  1K7 
(See  reverse  lor  public  bufden  disclosure.) 


V    Type  o<  Fedcf  il  Action: 

□  a.  contract 
b.  grant 

c.  eoopetaitve  agreement 
d  loan 

e.  loan  guarantee 

f.  loan  Insurance 


X     Status  of  F«^ra^  Action: 
I      [  a.  bid/otter/application 
'— ^  b.  initial  award 
c  post-award 


3.     Report  Type: 

r~1  a.  initial  fiJirvg 
l__J  b.  material  change 

For  Material  CKaagc  Only: 

year  _______  quarter 

date  of  last  report  


4.    Name  ut4  Address  ol  Kcporting  Entity: 

D    Prime 


□     Subawardee 

Tier ,  if  known: 


Cowgresiiowat  Pistrkt  rf  kno^vn 


1 


S.     li  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
an4  Address  o<  Prime: 


Congressiowal  Pwtrict.  if  known: 


i.     Federaf  Oepartment'Agency: 


7.     Federal  Pragram  Name'Description: 


CFOA  Number,  iftpphcable: 


8.     Federal  Action  Number,  if  known: 


9.     Amu4  Amount  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entirv 

(rf  individml,  tisl  mme.  firit  name,  MU: 


b.  Indkrifiualf  PeHerminr  Services  (including  tddrts!  H 
dtfftrtnt  from  No.  tOt) 
Uast  name,  ftrsi  nunt.  Mil: 


(fntc*>  Cofiiinutuo  if<rrt(t'  Jf-lll-A,  tf  nrtnttry' 


It.  Amount  of  Paymcm  (check  til  thzt  ipply): 

i  O  actual        □  planned 


12.  Form  ol  Payment  (check  all  that  apply): 
O    a.  cas^ 

D    b.  in-luTd;  spedV  "«<"'■«  _^_^ 
value    


13.  Type  of  Payment  (check  all  that  apply): 

D  a.  retainer 

O  b.  one-time  fee 

O  c  commission 

D  d.  contingent  fee 

D  e.  deferred 

D  f.  Other  specify:  


14i  Brief  Dcsoription  of  S«n«ices  Performed  or  le  be  Performed  and  Daie<s>  of  Service,  including  officerit).  cmpioyec<s), 
m  McmWf^s)  ceouetcd,  for  Payment  Indicated  in  Item  11: 


ifucT'  CowoaiMtiow  SA««r<ti  Sf-gj.-/^.  rfw^ttM/yi 


IS.  Continuation  Shcct(s)  SF-LU-A  aHached:         O  Ves 


0^k> 


t».    aMmMv*  Mwmn*  •Mvuft.  •«  itorn 


II  UlC.  1I»  ma 


r>  o»c 


•»«»  ■*!«•«•  *v<aHm  tfM>  I 


I  w  a  tml  ptntlr^  «  no)  !>■  i^n 


Sig  future: 


Print  Narar 
rule:  


TeltpKoiw  No.:. 


Date: 


eMeni  UseOni^ 


*«ilhanM4 


tm  Ucii  >«p»»<mii»ii 
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Attachment  G 

The  following  DHHS  regulations  apply  to 
all  applicants/grantees  under  the  Community 
Food  and  Nutrition  Program: 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Procedures  of  the  Departmental 

Grant  Appeals  Board 
Part  74 — Administration  of  Grants  (non- 
tovernmental) 

Part  74— Administration  of  Grants  (state 
and  local  governments  and  Indian  Tribal 
affiliates): 

Sec. 

74.62(a)     Non-Federal  Audits 

74.173     Hospitals 

74.174(b)    Other  Nonprofit  Organizations 

74.304     Final  Decisions  in  Disputes 

74.710    Real  Property.  Equipment  and 

Supplies 
74.715    General  Program  Income 
Part  75— Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  form 

Eligibility  for  Financial  Assistance 
Subpart  F— Drug  Free  Workplace 

Requirements 
Part  80 — Non-discrimination  under  Programs 

Receiving  Federal  Assistance  through  the 

Department  of  Health  and  Human 

Services  Effectuation  of  Title  VI  of  the 

Civil  Rights  Act  of  1964 
Part  81— Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  83— Non-discrimination  on  the  basis  of 

sex  in  the  admission  of  individuals  to 

training  programs 
Part  84 — Non-discrimination  on  the  Basis  of 

Handicap  In  Programs 
Part  91 — Non-discrimination  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92— Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 

Agreements  to  States  and  Local 

Governments  Federal  Register,  March 

11,1988) 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

Department  of  Health  and  Human 

Services  Programs  and  Activities 

Attachment  H 

Optional  Checklist  (for  Use  of  Applicant 
Only)  To  Verify  Contents  of  Application 


Optional  Checklist  (for  Use  of  Applicant 
Only)  To  Verify  Contents  of  Application- 
Continued 

Check 

e.  Staffing  and  resources 
(resume  or  job  de- 
scription). 

f  Staff  responsibilities. 

6.  Relevant  portions  of  the 
organization's  by-laws  and 
articles  of  incorporation 
confirming  eligibility  

7.  A  signed  copy  of  Certifi- 
cation Regarding  the  Anti- 
Lobbying  Provision; 

8.  A  completed  Disclosure 
of  Lobbying  Activities 
form,  if  appropriate  

9.  A  self-addressed  mailing 
label  which  can  be  affixed 
to  a  postcard  to  acknowl- 
edge receipt  of  application 

B.  Application  does  not  exceed  a 
total  of  30  pages  

C.  Application  includes  one 
original  and  four  copies,  print- 
ed on  white  8V2  by   11    inch 

paper [     ] 

D.  Applicant  is  aware  that  in 
signing  and  submitting  the  ap- 
plication for  funds  under  the 
CFN  Program,  it  is  certif>-ing 
that  it  has  read  and  under- 
stood the  Federal  Guidelines 
concerning  a  drug-free  work- 
place and  the  debarment  regu- 
lations set  forth  in  attach- 
ments E  and  F  respectively  (     ) 

(FR  Doc.  94-8178  Filed  4-5-94;  8:45  am] 

BILUNG  CODE  4184-01-4> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

National  Wild  and  Scenic  Rivers 
System:  Big  and  Little  Darty  Creeks, 
OH 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  approval. 


Application  contains: 

1.  Table  of  Contents  

2.  Completed  SF  424,  Appli- 
cation for  Federal  Assist- 
ance   

3.  Completed  SF  424,  Budg- 
et Information — Non-Con- 
struction Programs  

4.  Signed   SF  424B,  Assur- 
ances—Non-Construction 
Programs 

5.  A  project  narrative  with 
the  following  components: 

a.  Analysis  of  need   

b.  Project  design  

c.  Organizational   expe- 
rience in  program  

d.  Managcmnnt  history. 


Check        SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  approval  of  an 
application  by  the  Governor  of  Ohio  to 
include  segments  of  the  Big  and  Little 
Darby  Creeks,  Ohio,  as  State- 
administered  components  of  the 
National  Wild  and  Scenic  Rivers 
System. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angie  Tornes.  Rivers,  Trails  and 
Conservation  Program,  National  Park 
Service,  Midwest  Region,  1709  Jackson 
Street,  Omaha,  Nebraska,  68102-2571. 
402-221-3481.  or  Bern  Collins.  Rivers. 
Trails  and  Conservation  Program, 
National  Park  Service,  P.O.  Box  37127, 
Washington.  DC  20013-7127,  202-343- 
3765. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  the  Secretary  of 
the  Interior  by  section  2  of  the  Wild  and 
Scenic  Rivers  Act  (Pub.  L.  90-542,  as 
amended;  16  U.S.C.  1273.  et  seq.)  and 
upon  proper  application  of  the  Governor 
of  the  State  of  Ohio,  85.9  miles  of  the 
Big  and  Little  Darby  Creeks  are  hereby 
designated  as  State-administered 
components  of  the  National  Wild  and 
Scenic  Rivers  System. 

On  October  1^  1990,  the  Governor  of 
Ohio  petitioned  the  Secretary-  of  the 
Interior  to  add  85.9  miles  of  the  Big  and 
Little  Darby  Creeks  to  the  National 
System.  On  January  24,  1992,  the 
Governor  of  Ohio  reaffirmed  the  same 
request  which  was  followed  by  a  revised 
application  dated  Febniary  3.  1992.  This 
river  had  been  designated  a  State  scenic 
river  on  June  22.  1984.  pursuant  to  the 
Ohio  Scenic  Rivers  Act.  In  response  to 
the  Governor's  request,  the  Secretary 
conducted  a  complete  review  of  the 
State  application  and  documents 
associated  with  the  designation 
decision.  As  a  result  of  that  review,  the 
Secretary  has  determined  that  85.9 
miles  of  the  Big  and  Little  Darby  Creeks 
should  be  designated  as  a  State- 
administered  component  of  the  National 
Wild  and  Scenic  Rivers  System,  as 
provided  for  in  section  2(a)(ii)  of  the 
Wild  and  Scenic  Rivers  Act. 

The  State  of  Ohio  has  fulfilled  the 
requirements  of  the  act  by  designating 
these  segments  as  a  "State  Scenic  River" 
and  by  adopting  a  program  of  action  that 
will  adequately  protect  the  creek  from 
adverse  State  actions.  The  National  Park 
Service  evaluation  of  the  river 
concluded  that  these  segments  of  the 
Big  and  Little  Darby  Creeks  meet  the 
criteria  for  scenic  classification  under 
the  act. 

Accordingly,  the  following  river 
segments  are  classified  as  scenic 
pursuant  to  section  2(b)  of  the  act  to  be 
administered  by  State  and  local 
government: 

Upper  Darby  Creek:  Scenic— From  the 
Champaign-Union  County  Imp  (River  Mile 
(RM)  71.8)  downstream  to  the  Qinrall 
railroad  trestle  (RM  39.7),  which  is  0  9  mile 
upstream  of  IS  40  (32.1  miles). 

Lower  Darby  Crvek:  Scenic— From  tlie 
confiupnce  with  Little  Darby  Creek  (K.M 
34.1)  near  Georgnsviile  to  the  Scioto  Ri%er 
(34.1  miles). 

Little  Darby  Creek:  Scenic— From  L.afavptle- 
Plain  City  Road  Bridge  (RM  20  5)  to  0.8 
mile  upstream  from  the  confluence  with 
Big  Darby  Creek  (RM  0  8]  (19  7  miles). 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture,  Army,    ■ 
Energy  and  Transportation,  the  Federal 
Energy  Regulatory  Commission,  and  the 
U.S.  Environmental  Protection  Agency 
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as  required  by  section  4(c)  of  the  Wild 
and  Scenic  Rivera  Act.  A  45-day  p)eriod 
for  public  comment  on  the  State's 
application  and  river  management  plan 
and  on  the  environmental  assessment  of 
the  proposed  national  designation  was 
provided  from  July  14. 1993,  to  August 
30, 1993.  All  comments  received  have 
been  carefully  considered. 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
river  segments  are  approved  for 
inclusion  in  the  National  Wild  and 
Scenic  Rivers  System  to  be  administered 
by  the  State  of  Ohio. 

Dated;  March  10,  1994. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc.  94-8224  Filed  4-5-94;  8;45  am] 

BtLUNQ  CODE  4310-70-M 


Bureau  of  Land  Management 
[UT-080-4410-02;  4310-DQ  4-001521 

Proposed  Plan  Amendments  to 
Management  Plans 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  amend  plans. 

SUMMARY:  Notice  is  hereby  given  of 
intent  to  prepare  Category'  I  pl.m 
amendments  to  the  Diamond  Mountain, 
Browns  Park,  and  A.sh!ey-Eh:chesne 
Management  Framev.'orks  Plans  (NfFPs) 
and  the  Book  Cliffs  Resource 
Management  Plan  (RMP).  The  proposed 
pl.in  amendments  will  be  prepared  in 
conformance  with  the  planning 
requirements  and  policies  of  the  Federal 
Land  Poliry  and  Management  Act  of 
1976.  The  proposed  plan  amendments 
and  accompanying  environmental 
assesfment  will  provide  the  basis  for 
designating  additional  public  lands  t  j 
those  lands  previously  identified  for 
sale  in  the  land  tenure  adjustment 
portions  of  the  e.xisting  MFPs  and  Pi.fP. 
The  sal°  of  public  lands  not  previously 
identif.ed  in  the  ahove-r^fprenred 
planning  documents  wiii  be  subiect  to 
existing  planning  criteria  and  will  meet 
the  di.^posal  standards  es'ablished  i.i 
se(.tion  20:?(a)  of  the  Federal  Land 
Policy  and  Management  Act  (43  US  C. 
1713;  90  Stat.  2750). 
DATES:  For  a  period  of  May  6, 1994, 
WTJtten  comments  mav  be  submitted  to 
the  BLM  Vernal  District  Office  listed 
below.  All  comments  will  be  considered 
in  preparing  the  environment.al 
assessment  for  the  proposed  plan 
amendments. 

ADDRESSES:  Send  comments  on  these 
proposed  plan  amendments  to  David 
Little,  District  Manager,  Vernal  District 


Office,  Bureau  of  Land  Management, 
170  South  500  East.  Vernal,  Utah  84078. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Kempenich,  Natural  Resource 
Specialist,  Vernal  District  Office,  (801) 
781-4432. 

SUPPLEMENTARY  INFORMATION:  The 
Vernal  District's  Diamond  Mountain 
and  Book  Cliffs  Resource  Areas  are 
situated  in  northeastern  Utah  near  the 
Colorado-Utah  border  and  inchide 
portions  of  Uintah,  Daggett,  and 
Duchesne  Counties.  The  issue  in 
completing  the  proposed  plan 
amendments  is  the  degree  of  potential 
adverse  environmental  impacts  that  may 
CKxur  should  the  public  land  be 
conveyed  into  non-Federal  ownership. 
As  part  of  the  proposed  plan 
amendment  process,  an  environmental 
^sessment  will  be  prepared  to  provide 
a  detailed  analysis  of  the  following 
resource  concerns:  wildlife  and  fisheries 
habitat,  recreation,  watershed, 
paleontological  and  cultural  resources, 
threatened  and  endangered  plants  and 
animals,  and  land  uses.  Upon 
completion  of  the  environmental 
assessment  and  approval  of  the 
proposed  plan  amendments,  additional 
public  lands  may  be  disposed  of 
through  public  lands  sales.  The  public, 
state  and  local  governments,  and  other 
Federal  agencies  are  asked  to  participate 
in  the  proposed  plan  amendment 
process. 
Jemes  M.  Parker. 
State  Director. 

!FR  Doc.  04-314')  Filed  4-5-94;  8:45  am] 
ailLING  CODC  4310-OQ-M 

[WY-920-04-4 140-03,  WYW132103] 

Sodium  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Invitation  for  Sodium 

Exploration  Llr.ense. 

Summary:  Pursue.!!  to  Section  302(b). 
and  to  the  regulations  of  43  CFR, 
Subpart  3524,  members  of  the  public  are 
hereby  invited  to  participate  with 
Solvay  Minerals,  Inc.  on  a  pro  rata  cost 
sharing  basis  in  its  program  for  the 
exploration  of  sodium  deposits  o'.vned 
by  the  United  States  of  America  in  the 
following-described  lands  in 
Sweetwater  County,  Wyoming: 

T,  18  .S..  R.  109  W..  6th  P.M.,  W>oming 

Spc.  20:  AH; 

SfC.  28:  All; 
T- 17  N..  R.  now.,  btin  P.M..  Wyoming 

Scr..  12:  All. 

Containing  1920.00  acres. 

All  of  the  sodium  in  the  above- 
described  lands  consists  of  unleased 


Federal  sodium  within  the  Green  River 
Basin  KnovnvSodium  Leasing  Area.  The 
purpose  of  the  exploration  program  is  to 
conduct  off-lease  exploration  by  drilling 
to  recover  trona  core  for  testing  of 
quantity  and  quality. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  under 
number  WYW132103):  BLM.  Wyoming 
State  Office.  2515  Warren  Avenue, 
Cheyenne,  WY;  and,  BLM,  Rock  Springs 
District  Office,  Highway  191  North, 
Rock  Springs,  WY. 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Solvay 
Minerals,  Inc.  by  the  close  of  business 
May  4. 1994.  The  written  notice  should 
be  sent  to  the  following  addresses: 
Solvay  Minerals,  Inc..  Attn:  Larry 
Refsdal,  P.O.  Box  1167.  Green  River, 
WY  82935;  and,  BLM.  Wyoming  State 
Office,  Chief,  Branch  of  Mining  Law  and 
Solid  Minerals.  P.O.  Box  1828. 
Cheyenne.  WY  82003. 
Vernon  G.  Rulli, 

Acting  Chief.  Brnnch  of  Mining  Law  and  Solid 
SJinerals. 

[FR  Doc.  94-8052  Filed  4-5-94;  8:45  am) 

BtLUNG  CODE  431lt-22-M 


h43tional  Park  Service 

National  Capital  Region,  National 
Capital  Memorial  Commission;  Public 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  bo 
held  on  Tuesday.  April  12, 1994.  at  3 
p.m.,  at  the  National  Building  Museum, 
room  312,  5th  and  F  Streets,  NW. 

The  Commission  was  established  by 
Public  Law  99-652,  the  Commemorative 
Works  Act,  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interior,  Administrator.  General 
Ser\ici s  Administr.ition, and  Members 
of  Congress  broad  criteria,  guidelines, 
and  policies  for  memorializirfg  persons 
and  events  on  Federal  lands  in  the 
National  Capital  Region  (as  defined  in 
the  National  Capital  Planning  Act  of 
1952.  as  amended),  through  tbe  media 
of  monuments,  memorials  and  statutes. 
It  is  to  examine  each  memorial  proposal 
for  adequacy  and  appropriateness,  make 
recomm.endations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
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persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  members  of  the  Commission  are 
as  follows: 

Director,  National  Park  Ser\ice, 
Chairman,  National  Capital  Planning 

Commission, 
The  Architect  of  the  Capitol, 
Chainnan,  American  Battle  Monuments 

Commission, 
Chainnan,  Commission  of  Fine  Arts, 
Mayor  of  the  District  of  Columbia, 
Administrator,  General  Services 

Administration, 
Secretary'  of  Defense. 

The  purpose  of  the  meeting  will  be  to 
consiiJ'T  Area  I  recommendation  for  the 
Thomas  Paine  Memorial.  The  meeting 
will  be  open  to  the  public.  Any  person 
may  file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  who  wish  to  fiie  a 
written  statement  or  testify  at  the 
meeting  or  who  want  further 
information  concerning  the  meeting 
may  contact  the  Comimission  at  202- 
619-7097.  Minutes  of  the  meeting  will 
be  available  fcr  public  inspection  4 
weeks  after  the  meeting  at  the  Office  of 
Land  Use  Coordination,  Nationol 
Capital  Region,  1100  Ohio  Drive,  SW., 
room  201,  Washington,  DC  20242. 

Dtitcii;  M,ir(h  24,  1994. 

John  Parsons, 

Actini;  Regional  Director.  National  Cat  :!.:] 
P"g.un. 

IFR  Do. .  94-8223  Filrd  4-5-94;  S;45  ;:Tn] 
BILUNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-227] 

Annual  Report  on  the  Impact  of  the 
Caribbean  Basin  Economic  Recovery 
Acton  U.S.  Industries  and  Consumers 

AGENCY:  International  Trade 

Commission. 

ACliON:  Notice  of  deadline  to  submit 

comments  in  connection  with  1993 

annual  report. 


EFFECTIVE  DATE:  March  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Kornis  (202-205-3261).  Trade 
Reports  Division,  Office  of  Economics, 
U.S.  International  Trade  Commission, 
Washington.  DC  20436. 

B.ickground 

Section  215(3)  of  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA)  (19 
U.S.C.  2704(a))  requires  that  the 
Commission  submit  annual  reports  to 
the  Congress  and  the  President  on  the 


impact  of  the  act  on  industries  and 
consumers  in  the  United  States.  Section 
215(b)  of  the  CBERA  requires  the 
Commission  to  assess  the  actual  effect  of 
the  act  on  the  United  States  economy 
generally  as  well  as  on  appropriate 
domestic  industries  and  to  assess  the 
probable  future  effects  of  the  act.  The 
Commi-;.sion  instituted  the  present 
investigation  under  section  332rb)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(b))  on 
March  21,  1986,  for  the  purpose  of 
gathering  and  presenting  such 
information  on  the  CBERA.  Notice  of 
institution  of  the  investigation  and  the 
schedule  for  snch  reports  was  published 
in  the  Federal  Register  of  M.iy  14, 1986 
(51  FR  17678).  The  ninth  r^>pr!l, 
covering  calendar  year  1993,  is  to  be 
submitted  by  September  30,  1994. 

Written  Submissions 

Ti'ie  Com.Tiissii'n  dees  net  plan  to 
hold  a  public  hearing  in  connection 
with  the  ninth  annual  report.  However. 
interested  persons  ?re  invited  to  submit 
wTitten  stateincr.ts  concerning  the 
m.attcrs  to  be  add-^essed  in  the  report. 
Statements  also  are  invited  on  the 
potential  effects  of  the  North  American 
Free-Trade  Agri^ement  on  U.S.  im.ports 
under  the  CDLR-\.  Com.mercial  or 
financial  information  thot  a  party 
desires  the  Ccm.mission  to  treat  as 
confidt^ntial  ma;t  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Con fide:, lial  Business 
laforni.ition"  at  the  tcp.  All  .submissions 
requesting  confidential  treatment  must 
r  onform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201. R). 
Ail  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Ofrice  of  the 
Secretary  to  the  Commission.  To  be 
rissured  of  consideration  bv  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
subnntted  at  the  earliest  practical  date 
and  sliould  be  received  no  later  than 
M.iy  29,  1994. 

Address  all  sub.Tiissions  to  the 
Secretary  to  the  Co.mmission,  U.S. 
Inte.-national  Trade  Commission,  500  E 
St.,  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  are  advised 
that  information  on  this  miattercan  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1809. 

Is'^ued;  March  31,  1994. 

By  ordT  of  the  Ccmmissicn.  ' 
Doana  R.  Koehnke, 
Seen- tar,'. 
IFR  Doc.  94-8239  Filed  4-5-94:  6.45  ami 

BILLINS  CODE  7020-02-P 


[Investigations  Nos.  731-TA-684  and  685 
(Preliminary)] 

Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Colombia  and  Ecuador  of  fresh  cut 
roses,  provided  for  in  subheading 
0603.10.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  February  14, 1994,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Floral 
Trade  Council.  Haslett.  MI, 'alleging  that 
an  industry-  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  fresh  cut  roses  from 
Colombia  and  Ecuador.  .Accordingly, 
effective  February  14,  1994,  the 
Commission  instituted  antidunipicg 
in\estigatJons  Nos.  731-TA-684  and 
685  (Preliminarv). 

Notice  of  the  institution  of  the 
Cojnmission's  i^v^'stigations  and  of  a 
public  co'iference  to  b-'  held  in 
connection  th'Tewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  ll-ie  Secretci.'-y.  U.S.  International 
Trade  Ccmmiis<;ion,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  Fcbrurry  24,  1994 
(59  FR  9000).  The  conference  was  held 
in  Wa<;hingtori,  DC.  on  March  8,  1994. 
and  ail  persons  who  requested  the 
opportunity  uere  pnnr.itted  to  appcTr  in 
person  crby  counsel. 

The  Commi-isicn  transmitted  its 
determinations  in  the<e  invostigraions  to 
the  Secretary  of  Commerce  on  March  31. 
1994.  The  views  of  the  Ccmm.ission  3re 
contained  in  USiTC  Puhlicition  2766 
(March  1994).  entitled  "Fresh  Cut  Roses 
from  Colombia  and  Ec  uador: 
Investigations  Nos.  731-TA-6e4  and 
685  (Preliminarv)." 

Iss.if'd:  April  1.  1994. 

E>  (,rdtr  of  the  Commission. 
Donna  R.  Kochnkp, 
Secretary. 
[FR  Doc.  94-3240  Fil.d  4-5-04,  8:45  am] 

BILLING  COOE  7020-03-P 


'  T.^ie  record  is  defined  in  sec.  207.2(f)  of  t.'ie 
Conimisjion's  R..irs.  of  Pr.jc:i(e  ar.d  Prorpiiurp  (19 
CKR:07  2;ri). 
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pnvestigation  No.  337-TA-360] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

In  the  matter  of  certain  devices  for 
connecting  computers  via  telephone  lines. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Enhance  Cable 
Technology. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  1, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.! 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 


FOB  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  1,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
IFR  Doc.  94-8242  Filed  4-5-94;  8:45  am) 
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[Investigation  No.  337-TA-360] 

InKial  Determination  Terminating 
Respondent  on  The  Basis  of 
Settlement  Agreement 

In  the  matter  of  certain  devices  for 
connecting  computers  via  telephone  lines. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  ABL  Electronics 
Corporation. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  ser\'ice  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  1.  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
mey  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street.  SW,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 


this  notice  in  the  Federal  Register.  Any 

person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  April  1, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  94-8243  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  7020-02-P 


[Investigations  Nos.  731-TA-646  and  648 
(Final)] 

Certain  Steel  Wire  Rod  From  Brazil  and 
Japan 

Determinations 

On  the  basis  of  the  record »  developed 
in  the  subject  investigations,  the 
Commission  determines,^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Brazil  and  Japan  of  certain 
steel  wire  rod, 3  provided  for  in 


1  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§  207.2(f)). 

^Chairman  Newquist  dissenting. 

i  For  purposes  of  these  investigations,  certain 
steel  wire  rod  is  defined  as  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  irregularly  wound  coils, 
of  approximately  round  cross  section,  between  5.08 
mm  (0.20  inch)  and  19  0  mm  (0.75  inch)  in 
diameter.  The  following  products  are  excluded  from 
the  scope  of  these  investigations: 

— steel  wire  rod  5.5  mm  or  less  in  diameter,  wiih 
tensile  strength  greater  than  or  equal  to  1040  MPa. 
and  having  the  following  chemical  content,  by 
weight:  carbon  greater  than  or  equal  to  0.79  percent. 
aluminum  less  than  or  equal  to  0.005  percent, 
phosphorus  plus  sulfur  less  than  or  equal  to  0.04 
percent,  and  nitrogen  less  than  or  equal  to  0.006 
percent  (termed  "1080  tire  cord"  quality  wire  rod): 

—free-machining  steel  containing  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfur,  more  than  0.4  percent  of 
phosphorus,  more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of  tellurium; 

— stainless  steel  rods,  tool  steel  rods,  free-cutting 
steel  rods,  resulfurized  steel  rods,  ball  bearing  steel 
rods,  high-nickel  steel  rods,  and  concrete 
reinforcing  bars  and  rods:  and 

—wire  rod  7.9  to  18  mm  in  diameter,  containing 
0.48  to  0.73  percent  carbon  by  weight,  and  having 
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subheadings  7213.31.30,  7213.31.60. 
7213.39.00.  7213.41.30.  7213.41.60, 
7213.49.00.  7213.50.00,  7227.20.00.  and 
7227.90.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  November  26, 

1993.  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  steel 
wire  rod  from  Brazil  and  Japan  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  16, 1993 
(58  FR  65732).  The  hearing  was  held  in 
Washington,  DC,  on  February  15, 1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  25, 

1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2761 
(March  1994),  entitled  "Certain  Steel 
Wire  Rod  from  Brazil  and  Japan: 
Investigations  Nos.  731-TA-646  and 
648  (Final)." 

Issued:  March  28, 1994. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-8241  Filed  4-5-94.  8:45  ajn] 

BILUNG  CODE  7020-02-^ 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

1994-95  National  Institute  of  Justice 
Program  Plan 

AGENCY:  U.S.  Department  of  Justice. 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 

ACTION:  Notice  of  the  availability  of  the 
1994-95  National  Institute  of  Justice 
Program  Plan. 

SUMMARY:  The  National  Institute  of 
Justice  (NIJ)  is  publishing  this  Notice  of 


the  availability  of  its  1994-95  National 
Institute  of  Justice  Program  Plan. 
ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW..  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  V.  Petrie,  Acting  Director, 
National  Institute  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
To  obtain  copies  of  the  1994-95 
National  Institute  of  Justice  Program 
Plan,  call  the  National  Criminal  Justice 
Reference  Service  (NCJRS),  1-80O-851- 
3420,  Box  6000,  Rockville,  MD  20850. 
The  Plan  can  also  be  accessed  and 
dowmloaded — by  section  through  the 
NCJRS  Electronic  Bulletin  Board,  (301) 
738-8895,  24  hours  a  day,  or  in  its 
entirety  via  the  Library  of  Congress 
Internet  Gopher  Server;  telnet  to 
marvel.loc.gov. 

SUPPLEME^^•ARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

AUTHORITY:  This  action  is  authorized 
under  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  sections  201- 
03,  as  amended,  42  U.S.C.  3721-23 
(1988). 

Background 

The  1994-95  National  Institute  of 
Justice  Program  Plan  outlines  the  NIJ 
research  and  evaluation  agenda  for 
1994,  provides  descriptions  of  program 
areas  for  which  research  and  evaluation 
proposals  will  be  solicited,  provides 
application  instructions  and  forms, 
outlines  requirements  for  award 
recipients,  given  deadlines  for  receipt  of 
proposals,  and  lists  contact  persons  for 
program  areas. 
Carol  V.  Petrie. 

Acting  Director,  Nationa!  Institute  of  Justice. 
jFR  Doc.  94-fll  55  Filed  4-5-94;  8:45  ami 
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partial  dccarb-,;ri7.i!tion  and  seamj  no  more  Ih.'m 
0.075  mm  in  depth  (tprmrd  val'/e  spri.'-.g  q J,'i!ilv 
wi.'e  rodl. 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Hamm's  Holiday  Harbor.  Inc., 
Civil  Action  No.  87-1287  (CD.  Ill),  was 
lodged  with  the  United  States  District 
Court  for  the  Central  Di!;trict  of  Illinois 
on  March  11,  1994. 

The  proposed  consent  decree 
constitutes  a  final  settlement  of  all 
claims  against  the  defendant  Hamm 
pertaining  to  environmental  restoration 
to  be  undertaken  at  a  site  in  Marshall 
County,  Illinois,  in  connection  with 
defendant's  violations  of  Clean  Wator 
Act  C'CWA")  sections  301  and  404(a), 
33  U.S.C.  1311  and  1344(3),  and 


pertaining  to  civil  penalties  pursuant  to 
CWA  section  309.  33  U.S.C  1319.  for 
violations  by  defendants  Hamm  and 
Hamm's  Holiday  Harbor,  Inc..  at  a  site 
in  Peoria  County.  Illinois. 

The  proposed  consent  decree 
permanently  enjoins  defendants  from 
taking  any  action  at  the  Marshall  County 
Site  which: 

(i)  Results  in  the  discharge  of  dredged 
or  fill  material  info  the  Illinois  River,  or 

(ii)  Resuhs  in  the  obstruction  or 
modification  of  the  course  or  condition 
of  the  Illinois  River. 

(iii)  Results  in  the  discharge  of  refuse 
into  or  upon  the  banks  of  the  Illinois 
River,  its  tributaries,  or  adjacent 
wetlands:  except  in  compliance  with  an 
individual  permit  issued  pursuant  to 
CWA  section  404(a),  33  U.S.C.  1344(a). 
with  any  applicable  general  permit 
issued  by  the  United  States  Army  Corps 
of  Engineers,  or  as  may  be  necessary  to 
effect  remediation  pursuant  to  the 
provisions  of  the  Wetlands  Restoration 
and  Mitigation  Plan  submitted  as  an 
Exhibit  to  this  Consent  Decree.  The  civil 
penalty  of  $47,500  is  intended  to  cover 
the  violations  at  both  the  Peoria  County 
and  Marshall  County  Sites. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Robert  E.  Lefevre,  Esquire. 
10th  St.  &  Constitution  Avenue,  NW., 
room  7205 — Main  Building, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Hamm's  Holiday 
Harbor.  Inc..  Civil  Action  No.  89-1287 
(CD.  Ill),  DJ  Reference  No.  90-5-1-1- 
3404. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court,  100  Northeast 
Monroe,  room  174.  Peoria.  Illinois 
61602. 

Lois  J.  Schiffcr, 

Acting  .^ssistant  Attorney  General. 
Environment  &  Natural  Resources  Division 
jFR  Doc.  94-8204  Filed  4-5-94:  8:45  arr.j 
BILLING  CODE  4410-01-M 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housirt;. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  announcenifnts  with  the 
Fedt  ral  Advi.-,ory  Conimittee  Act,  Public 
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Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission. 

DATES: 

April  14,  1994.  8:30  a.m.— 5  p.m..  Full 
Commission  Meeting. 

April  15.  1994,  8:30  a.m.— 3  p.m..  Full 
Commission  Meeting. 

ADDRESSES:  North  Raleigh  Hilton.  3415 
Wake  Forest  Road,  Raleigh.  NC  27609- 
7330. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmelila  Pratt.  Administrative  Officer. 
The  National  Commission  on 
Manufactured  Housing.  301  N.  Fairfax 
Street,  suite  110,  Alexandria,  VA  22314 
(703)  603-0440. 

TYPE  OF  MEETING:  Open. 
Carmelita  R.  Pratt, 

Administrative  Officer. 

[FR  Doc.  94-8152  Filed  4-5-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  a 
Compendium  of  Current  Research  in 
Arts  Education 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  the  research,  writing,  and 
distribution  of  a  Compendium  of 
Current  Research  in  Arts  Education. 
Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  94-08  in  their 
WTitten  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  94-08  is 
scheduled  for  release  approximately 
April  25,  1994  with  proposals  due  May 
25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Hummel,  Contracts  Division. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave..  NW.  Washington, 
DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director.  Contracts  and  Procurement  Division. 
[FR  Doc.  94-8202  Filed  4-5-94;  8:45  am] 
BILLING  CODE  7S37-01-M 


Federal  Council  On  the  Arts  and  the 
Humanities  Arts  and  Artifacts 
indemnity  Panel  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  Pub.  L. 
92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506, 
in  room  730,  from  9  a.m.  to  5  p.m.,  on 
Friday,  May  6,  1994. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July  1. 
1994. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19,  1993, 1  have  determined  that  the 
meeting  would  fall  within  exemptions 
(4)  and  (9)  of  5  U.S.C.  552(b)  and  that 
it  is  essential  to  close  the  meeting  to 
protect  the  free  exchange  of  views  and 
to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
mare  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  David  Fisher.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506,  or  call  202/606- 
8322. 

David  Fisher, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-8237  Filed  4-5-94;  8:45  am] 

BILLING  CODE  7536-01 -M 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Professional  Training 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  6,  1994  from 
9  a,m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  730,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  for 
opening  remarks  and  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.  to  5:30  p.m.  is  for  the 


purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5439. 

Dated:  Aprill.  1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-8214  Filed  4-5-94;  8:45  am] 
BILUNG  CODE  7537-01 -M 


Presenting  and  Commissioning 
Advisory  Panel;  Meeting 

Pursuant  to  section  10  (a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  27-28.  1994.  The  panel  will  meet 
from  9  a.m.  to  6  p.m.  on  April  27  and 
from  8:30  a.m.  to  5  p.m.  on  April  28  in 
room  714.  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  a 
discussion  of  guidelines  and  field 
issues. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
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meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  202/682-5439. 

Dated:  March  29, 1994. 
Yvonne  M.  Sabine, 

Office  of  Panel  Operations.  National 
Endowmen  t  for  the  Arts. 
[FR  Doc.  94-8203  Filed  4-5-94;  8:45  am] 
BILUNC  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Social  and  Political 
Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Social  and 
Polifical  Sciences  (#1761). 

Date  and  Time:  April  25-26,  1994,  8  a.m. 
to  6  p.m. 

Place:  Room  365,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Susan  White  and  PaU-icia 
White,  Program  Directors,  Division  of  Social, 
Behavioral,  and  Economic  Research,  room 
980,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1760. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  Open  session:  April  26.  1994;  10 
a.m.-ll  a.m.  to  discuss  trends  and 
opportunities  in  the  area  of  global 
perspectives  on  sociolegal  studies  advisory 
panel. 

Agenda:  Oosed  session:  April  25. 1994  to 
review  and  evaluate  the  law  and  social 
science  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  April  1,  1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  94-8236  Filed  4-5-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  Nos.  50-213, 50-245, 50-336. 50- 
423] 

Connecticut  Yankee  Atomic  Power 
Company  and  Northeast  Nuclear 
Energy  Company;  Haddam  Neck  Plant 
and  Millstone  Nuclear  Power  Station, 
Unit  Nos.  1,2  and  3 

Exemption 
/. 

The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operation  of  the  Haddam 
Neck  Plant,  and  Northeast  Nuclear 
Energy  Company  (NNECO  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-21.  DPR- 
65  and  NPF-49  which  authorize 
operation  of  the  Millstone  Nuclear 
Power  Station.  Unit  Nos.  1.  2.  and  3 
(Millstone)  respectively.  The  license 
provide,  among  other  things,  that  the 
Haddam  Neck  Plant  and  Millstone 
plants  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  Haddam  Neck  Plant  is  a  single- 
unit  pressurized  water  reactor  located  at 
the  licensee's  site  located  in  Middlesex 
County.  Connecticut.  The  Millstone 
plants  consist  of  a  boiling  water  reactor 
and  two  pressurized  water  reactors 
located  at  the  licensee's  site  in  New 
London  County.  Connecticut. 

Section  26.21(b)  of  title  10.  of  the 
Code  of  Federal  Regulations  requires 
that  Fitness-For-Duty  (FED)  refresher 
training  be  completed  on  a  nominal  12- 
month  frequency  or  more  frequently 
where  the  need  is  indicated. 

By  letter  dated  February  10.  1994.  the 
licensees  requested  a  one-time 
exemption  from  their  requirements  of  10 
CFR  26.21(b).  The  exemption  is  needed 
because  the  licensees  perform  FED 
refresher  training  as  part  of  a 
consolidation  of  various  annual  training 
requirements.  While  the  consolidation 
of  annual  training  requirements  results 
in  substantial  gains  in  efficiency,  it  also 
results  in  the  potential  for  individuals 
who  would  have  been  scheduled  to 
receive  FFD  refresher  training  during 
January  1994.  to  go  until  October  1994. 


before  receiving  this  training.  In 
addition,  there  will  be  individuals 
whose  scheduled  training  interval  is 
extended  for  shorter  durations. 
However,  the  9-month  delay  is  the  most 
bounding,  so  an  overall  extension  from 
12  to  21  months  has  been  requested  by 
the  licensees. 

The  licensees  state  in  there  February 
10.  1994.  application  that  they  are 
confident  that  affected  personnel 
understand  the  FFD  program  and 
requirements,  and  that  no  adverse 
impact  will  result  from  this  requested 
change.  Between  the  four  units, 
approximately  15  percent  of  the  on-shift 
personnel  will  fall  outside  of  the 
nominal  12-month  window.  All  of  the 
individuals  have  received  FFD  training 
in  the  past,  and  will  read  and  sign  a 
synopsis  of  the  FFD  requirements  prior 
to  exceeding  the  nominal  12-month 
window.  In  addition,  within  each  shift, 
the  supervisory  personnel  will  be 
trained  within  the  nominal  12-month 
frequency  pursuant  to  10  CFR  26.22. 

///. 

The  Commission  has  reviewed  the 
licensees'  rationale  for  a  one-time 
exemption  from  10  CFR  26.21(b)  in 
order  not  to  separate  FFD  refresher 
training  from  other  armual  training 
requirements. 

Based  on  its  review,  the  Commission 
finds  the  licensees  have  showTi  good 
cause  for  the  requested  exemption  from 
10  CFR  26.21(b).  Therefore,  the 
exemption  to  extend  the  time 
requirement  to  21  months  for 
completing  FFD  refresher  training  is 
acceptable. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
26.6,  the  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest  and  hereby  grants  an  exemption 
from  the  time  requirements  of  10  CFR 
26.21(b). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of 
human  environment  (59  FR  13750). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  the  30th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo, 

Acting  Director.  Division  of  Peactor  Projects- 
I/Il.  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-8180  Filed  4-S-94;  8:45  am] 
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[Docket  No.  04009024] 

Energy  Fuels  Nuclear,  Inc.;  Receipt  of 
Application  from  Energy  Fuels 
Nuctear,  Inc.  for  a  Source  Material 
License 

Notice  is  hereby  given  that  the  U.S. 
Niicloar  Regulatory  Commission  (the 
Commission)  has. received,  by  It^tter 
dated  November  18, 1993  from  Energy 
Fuels  Nuclear,  Inc.,  an  apphcation  for  a 
source  material  license  to  comm.ercially 
produce  uranium  oxide  by  in-situ 
leaching  (ISL)  of  uranium  ores,  at  its 
Reno  Creek,  Wyoming  ISL  facility. 

The  facility  will  be  located 
approximately  12  miles  southwest  of  the 
tovMi  of  Wright,  in  Campbell  County, 
Wyoming.  The  operation  is  anticipated 
to  extract  about  181,440  kilograms 
(400,000  pounds)    of    uranium    oxide 
(Us  Os)  per  year,  with  a  maximum 
quantity  of  7000  kilograms  (15,400 
pounds)  of  source  material  on  site  at  any 
one  time. 

The  applicant  plans  to  use  a  series  of 
injection  wells,  which  will  introduce 
hydrogen  peroxide  and  sodium 
carbonate/bicarbonate  (lixiviant)  into 
the  ore  zone;  and  extract  the  mobilized 
urar.iiim  through  a  series  of  pumpi.ig 
wells.  The  uraniu.T.-rich  water  will  l>e 
routed  to  an  on-site  processing  building 
(satellite  plant)  where  the  uranium  will 
be  concentrated  in  ion-exchor.ge  r^sin 
t-i.nks  The  uraniuin-depleled  n.iids  will 
be  recharjieJ  v^  iiii  lixi'.  iar.t  and 
recin  ulatiO.  i,.;o  the  ctj  7i)ne  throuj^h 
the  i>;;!:-ciion  weils  to  mobihzo*  aicn 
uranium.  The  Uxided  icn-exchanrp  rosin 
will  l.H'  hydra:..hv.ally  lTr.r,>{i'rrvii  to  tank 
trurks  and  peiiudicoi!)  .<;'r  irped  to 
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a'tu  fuilh^T  prjces.^irg.  7'hc  des'^ncd 
prod-ictiorv  raie  for  lo> ji  tirculrl^'.-n  f;f 
ict'thini',  soiu'ions  wlli  be  about  75. '0 

nfiruK-;. 

f'^ilov-  :rg  t!  e  extrnctica  o'i  the 
ur?niur:i  h-jn<  the  ore  zo.".e,  thij  ground 
wn'*T  diet  ted  by  the  rr.^r.ir.f;  ppL  fcitici 
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c>.'>'  I'  '}■■  '^t  oj^rallor.s.  The  t^.'-Ound-vvat'ir 
reslOfTjiiorr  Isihnicues  will  in;  Ju  ii^ 
pi.;:.;'U'  =  ir.c  vv..jl  i'A<l  vir.O!  t  li,siviant 
iri:>  •■■.,.•'  '/round-waiter .swi'vp), 
f'j  Ij-.vt<i  by  circij'.fli.ig  r.r.d  i;.|f-nr:ng 
Wj\ir  5 ■-«■•.••  i-  i  l;y  Kw^i'^a  z--,:riv^is  to 
a^hU'V''  '■;.-  .1  r?<.'oralion,C''ound-water 
qUoIr<Y  M  (•'  b-3  ir^or.  !;j-i.-.?  in  pc   ^.t'tr 
inor,i»or..-.j?  .vei's  during  e^'rnction 
cp«"-.5  i  j"s  aid  ground -writer  r.slo^aticn 
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>  ■  ••  .ijif  -.er.t  and  Decommissioning, 


U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  (301)  504-2584. 
Availability  of  License  Application  by 
Energy  Fuels  Nuclear,  Inc. 

Energy  Fuels  Nuclear,  Inc.'s  source 
material  license  application  and 
supporting  documents,  which  describe 
the  proposed  in-situ  leach  facility, 
location,  facility  operations,  and  design, 
is  being  made  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW. 
(Lower  Level).  Washington,  DC  20555. 
Opportunity  for  Hearing  on  License 
Application  Request  by  Energy  Fuels 
Nuclear,  Inc. 

The  licensee  and  any  person  whose 
interest  may  be  affected  by  the  issuance 
of  this  license  may  file  a  request  for 
hearing.  A  request  for  hearing  must  be 
filed  with  thu  Office  of  the  Secretary, 
U.S.  Nuciea.-  Regulatory  Commission. 
Washington.  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (E.xecutive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  2C852);  be  ser.-ed 
on  the  applicant  (Energy  Fuels  Nuclear, 
Inc.,  1200  17lh  Str-.^e!.  suite  2500, 
Denver,  Colorado  8.1202);  arid  must 
comply  with  the  requirements  set  forth 
in  the  Commi.^sicn's  rKguht'ons,  10  CFR 
2  10^  and  2  71  V  1  he  request  for  hearing 
n;i.st  set  forth  wJih  pcirti'  uh^.-i'v  t!;e 
ir-lffest  of  ilie  pt-tition'/tr  in  the 
pn>:eed;r.v^  and  hew  that  interest  may 

i'ftV-tteti  by  the  res  jits  of  the 
p::>ceedir.p,  including  tli;!  r'.-a.^or.s  vhy 
ih  .  r-.-quest  should  be  ^''anied,  wiih 
p^iiicula-  ixferfinte  tcj  the  follcv/ing 


The  natiiro  of  tt'n  petitUmrr's  ugh!. 

li.'t  thi;  Alc.nic  t-nri^jy  A:  f,  to  hf  rrii.ic  a 
p<i  ,!>'  to  t'lje  priK:rndi-"i|j: 

!.  1  he  nritusn  a.'ui  rVcti'  nf  \he  pi-tiiinnc's 
\' <  'I'.eity,  fiii.Tni.ialcrti.--r  inlijifNt  in  th.i,' 
[T  )tji'e(hn^;  aiid 

i.  liw.  puMwi/Hjpf^ct.  f".  Iht  pcti'.ioncr's 
) •  •  nst ■  iif  ony ocvkir  \%i.'iCfi  i.><iy  he er.tcr".'! 
ir.  liio  proci'i  .j'.-.,^. 


:i.i1  r..y3n.i<  f.  rlh  t'.a 


The  reqiie.'.t 
s;:  lA-'iiiT.  aspect  or  ri.<p«{;lo  o!  the  .^ubitnt 

1" 


!;ero!  U  e  pi-oce-eiMV'  a^lc  v.(L...h 
vi"ionf  r  v,  rsiies  a  'ifiir<"sii. 

■M-i\  .-,♦  Rcxih  \:V.  Wi-y^.Ai-iS.  this  30th  d.-.y 
!><arthirj:i-i 
or  ;iic  Njr If  •.'  Ri-;'.,!n"cry  C^.t. mission. 

/:<  l.pfiCyi^f.  I'mni'jn^ }i«cv:  'yUranch. 

D;  .htin  of  Lo**:-lir  :■•  1  f  .V  \P  ftarc!^.  -^rTIi  ard 

ft  ty  and  ot:/'"j;  jtj'-Jj. 
jFK  Dvv..  <i4-fil,e-.  T:'fi  4-S-9^;  6:45  am) 
BiUlNG  COOe  T59C-0'-»(! 


[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Co.; 
Environmental  Assessment  and 
Finding  of  l4o  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.71(e)(3)(i)  to  Texas  Utilities  Electric 
Company  (the  licensee)  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  Nos.  1  and  2,  located  in  Somervell 
County,  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

Section  50.71(e)(3)(i)  of  title  10  of  the 
Code  of  Federal  Regulations  requires  the 
licensees  of  nuclear  power  reactors  to 
submit  an  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  l^i'.SAR 
is  defined  as  "a  revision  of  the  original 
P'SAR  [Final  Safety  Analysis  Report] 
containing  those  original  pages  that  are 
still  applicable  plus  new  replacement 
pages."  By  letter  dated  October  14, 
1993,  the  licensee  requested  an 
exemption  from  10  CFR  50.71(e)  that 
would  eliminate  the  requirement  to 
resubmit  those  original  pages  of  the 
FS.'\R  that  are  stii!  applicable  when 
submitting  the  l.TSAP. 

The  li.:en.;ee  has  rririiiMa'Tied  the 
FSAR  current  .-^irice  ii.e  original  FSAR 
subiriitta!  in  l^^rs  to  fh-?  present  by 
is.suing  amondmtr.ts  i^  the  FS.AR. 
whic  h  contain  new  rer  !<  '.ement  pages, 
aprrovimdtel-,  everv  thri>;  months.  The 
la.i'.Tfioe  ha*;  comn..:'(d  i'l  irtcji.-.tjin  the 
FiiAR  usi.ifi  ih:-;  \iro(K<^  until  Ji.e 
i.ssuiT'ce  of  ihe  UFSAK.  ln<=  t~.ndl 
amendn-^ent  to  t.ne  FSAR.  {  oucaininp, 
or.ly  reui-icen;  'ii>:  ;'.'."■->.  would  convert 
the  .'  >AH  lo  the  LiS.AR.  Tl;g 
Er.-fidnient  to  twAert  i!;i  FSAR  to  the 
L'^iJ  ■•-?.  v>L,_io  la  Subn.![;"d  i;y  February 
2.  19'i5. 

T:s  N'fd  fyr  >!■■■•  Frcpcs::^  Action 

St;(  lion  r-'J  TlV)  i»--^'j:-w  th.<»  llcensi"? 
.Submit,  v;:-.Li;i  two  y-.r^r^  i>i  ,-"•  elvlng  .-a 
0f-'«rfiMni4  Vt'jt>r.-^.',  a  L'^  SAR  t!:  -t 
( .i;i',i  Tj  in*"  Of  i\n&l  Vi-.'.y.  j,.i,v.s  lii.r^t 
L'-e  st^ll  .^r.,';:  .,  .  ',»•  a.ii^  ir.'w  n  jihur-nicnt 
prj;i*i3. 'the  pu:n.,-.(.  o;  vi.s  rt<q'.-iii:ir.ijr.t 
is  tc  .''^^ure  ir-.Tf  t'  "  ¥  v  I  Sif-^ty 
An'y  isRetHj.-i      .        '   'Mocon'..''.n 
li'V;  i>..:'st  ma'  ■"  111  iinvt  It  ;■.'.]. 

The  Co;!.ci.':(..'!e  j  HdV  Steam  i.iuctric 
Siiiiii-n  r^.AR  IS  apprc-xi.T.?>ltly  7,5G0  to 
B,0'''U  pag'-s  eft.  o  a-.d  ivJea  and  1,500 
tc  i.fiUO  shetl.s  C(  ii^'u.es.  As  Ihe 
!iC»  nsr-o  h.is  p.jir't,  refi  I;  e  FSAR 
current  by  freq.:eni  hi  fndmenls,  the 
va.st  majority  of  this  natr-rial  does  not 
rtquife  revisior  and  Ine  number  of  new 
replacement  pag'js  Obsociated  with  the 
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UFSAR  submittal  would  be  relatively 
small.  Thus,  the  CPSES  FSAR  meets  the 
intent  of  10  CFR  50.71(e)  for  issuance  of 
the  UFSAR  because  it  contains  the  latest 
material  developed. 

Therefore,  an  exemption  is  warranted 
since  the  licensee  has  maintained  the 
FSAR  in  a  manner  that  is  consistent 
with  the  underlying  purpose  of  issuing 
the  UFSAR  in  accordance  with  10  CFR 
50.71(e). 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  size  of  the  UFSAR  submittal  and 
does  not  affect  the  risk  of  facility 
accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposures. 
With  regard  to  potential  nonradiological 
impacts,  the  proposed  exemption  does 
not  affect  plant  nonradiological 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
e.xemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  tl-.at  the 
licen.see  submit  the  original  FSAR  pages 
that  are  still  applicable  with  the  UFSAR 
replacement  pages.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Pesources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Comanche  Peak  Steam  Electric 
Station.  Units  1  and  2,  dated  September 
1981,  and  Supplement  dated  October 
1939. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensee's 
request.  The  staff  consulted  with  the 
State  of  Texas  regarding  the 
environmental  impact  of  the  propcsed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


On  the  basis  of  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  14. 1993.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NVV..  Washington.  DC  20555  and  at  the 
University  of  Texas  at  Arlington  Library. 
Government  Publications/Maps.  701 
South  Cooper.  P.O.  Box  19297, 
Arlington.  Texas  76019. 

Dated  at  Rockville,  Marviand.  this  30th  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Lawrence  E.  Kokajko. 

Acting  Director,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  IIl/[\'/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-8182  Filed  4-5-94;  8;45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33835;  File  No.  SR-Amex- 
92-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  Priority  of  Agency  Orders 
to  Cross  Blocks  of  25,000  Shares  or 
More 

M.irr  ii  ?,0,  1994. 

Fur«;i!ant  to  section  19(h)(1)  of  the 
Swiurities  Exchange  Act  of  1934 
(■•Act  •).  15  U.S.C.  78s(h)(l),  notice  is 
hereby  given  that  on  November  23, 
1992.  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange'")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  30. 
1994.  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to 
increase  the  minimum  size  of  agency 
crosses  that  would  be  entitled  to  priority 
under  this  proposal  from  10,000  to 
25.000  shares.i  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  Soe  letter  from  Oraldine  M.  Brindisi.  Corporate 
Spcretdry.  Amex.  to  Diana  Luka-}lopson.  Branch 
Chief.  Division  of  Market  Regulation.  SEC.  dated 
March  28.  1994  (•■Amendment  No.  V). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  add 
Commentary  .02  to  Rule  126(g)  to 
provide  for  priority  of  agency  orders  to 
cross  25,000  shares  or  more;  and  to 
amend  existing  Commentary  .01  to  Rule 
126(g)  (size  precedence  for  orders  to 
cross  25,000  shares  or  more)  to  limit  it 
to  circumstances  where  one  or  both 
sides  of  a  cross  is  for  the  account  of  a 
member  or  member  organization.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  propost»s  to  add  new 
Commentary  .02  to  Rule  126(g).  to  allow 
a  member  who  has  an  order  to  buy  and 
an  order  to  sell  25.000  shares  or  more 
of  the  same  security,  where  neither 
order  is  for  the  account  of  a  member  or 
a  member  organization,  to  cross  those 
orders  at  a  price  that  is  at  or  within  the 
prevailing  quotation  without  the 
transaction  being  broken  up  at  the  cross 
price.  Thus,  the  member's  bid  or  offer 
would  be  entitled  to  priority  at  such 
cross  price,  irrespective  of  pre-existing 
bids  or  offers  at  that  price.  The  proposal, 
therefore,  is  intended  to  facilitate 
execution  of  agency  cross  transactions 
on  the  Exchange.  In  addition,  confining 
the  proposed  size  priority  threshold  to 
block  size  orders  of  25,000  shares  or 
more  would  limit  the  effects  of  the  rule 
primarily  to  actively  traded,  liquid 
securities. 

The  member  would  be  required  to 
follow  the  crossing  procedures  of  Rule 
151  and  make  a  public  bid  and  offer  on 
behalf  of  both  sides  of  the  cross. 
However,  unlike  existing  block  cross 
procedures  under  Rule  126(g), 
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Commentary  .01.^  such  an  order  would 
not  be  required  to  be  on  parity  with 
other  orders  on  the  Floor;  that  is,  it 
would  not  be  required  that  the  priority 
of  earlier  bids  and  offers  first  be 
removed,  by  means  of  a  sale,  before 
effecting  the  cross. 

The  pro[>osal  furthers  the  important 
auction  market  principle  of  price 
improvement  by  allowing  another 
member  to  trade  with  either  the  bid  or 
offer  side  of  the  cross  transaction  to 
provide  a  price  that  is  better  than  the 
proposed  cross  price;  however,  the  other 
member  could  not  trade  with  the  cross 
bid  or  offer  at  a  price  which  is  the  same 
as  the  cross  price.  The  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  would  be  required 
to  trade  with  all  other  market  interest 
having  priority  at  that  price  before 
trading  with  any  part  of  the  cross 
transaction.  A  transaction  effected  at  the 
cross  price  in  reliance  on  Commentary 
.02  would  be  printed  as  "stopped 
stock." 

To  avoid  conflict  with  the  proposed 
agency  cross  rule.  Commentary  .01  of 
Rule  126(g)  would  be  amended  so  as  to 
afford  size  precedence  to  orders  to  cross 
25,000  shares  or  more  only  when 
members  or  member  organizations  are 
involved  as  principal  on  one  or  both 
sides  of  the  cross.  As  is  currently  tlie 
case,  such  orders  to  cross  would  be 
entitled  to  precedence  only  when  they 
are  on  parity  with  other  orders  on  the 
Floor.  3 

2.  Statutory  Basis 

The  proposed  rule  cha:i'.;e  is 
consi.stent  with  Section  6rb)  of  the  Act 
in  general  and  furthers  th^;  objective(s) 
of  Se<Jtion  6(b)(5)  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respeci  to,  and 
facilitating  transactions  in  securities^ 
and.  in  general,  to  prote(.1  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 


-  See  infra,  note  3. 

J  Specifically,  th«  Amex  proposal  would  clarify 
thdt,  in  order  to  ckim  lize  precedence,  both  sidei 
of  the  cross  must  be  represented  at  the  specialist's 
post  when  a  sale  clearing  the  Floor  takes  plaro. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Nc'  written  comments  were  sohcited 
or  received  with  respect  to  the  prtDposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Con.nnission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjing  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
41  and  should  be  submitted  by  April  27, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-8164  Fik?d  4-5-^;  8:45  am] 
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[Release  No.  34-33836;  File  Na  SR-CHX- 
94-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stocit  Exchange,  Inc.  to  Waive 
Exchange  Transaction  Fees  on  Trades 
in  the  Ct^cago  SUxM  Basket 

March  30.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  17, 1994. 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CliX  proposes  to  waive,  through 
June  30,  1994,  Exchange  transaction  fees 
for  trades  in  the  Chicago  Stock  Basket 
("CXM ").  This  would  extend  a  waiver 
currently  in  effect  through  March  31, 
1994.1  Proposed  new  language  is 
italicized  and  deleted  language  is 
bracketed: 
(c)  Transaction  Fee  Schedule  Round 

Lots/Mixed  Lots — 45  cents  per  100 

shares;  $100  maximum  per  trade. 
Odd  Lots — 35  cents  per  trade;  $400 

maximum  monthly  fee. 
The  above  fees  shall  not  apply  to 

transactions  in  the  Chicago  Basket 

("CXM")  through  [March  31, 1994] 

June  30.  1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


'  This  waiver  became  effective  in  Securities 
Exchange  Act  Rel«ase  No.  33056  (October  IS.  1993). 
58  FR  543B7  (October  21.  19«3)  (File  No.  SR-CHX- 
93-24).  and  wu  extended  until  March  31, 1994  in 
Securities  Exchan^ie  Act  Release  No.  33381 
(December  23. 1993).  58  FR  6941S  IDecomber  30. 
1993)  (File  No.  SR-CHX-93-34). 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

4.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statiitory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  extend  ihe  waiver  of  certain 
Exc.ha;\c;e  fees  for  trades  in  the  CXM 
through  June  3a,  1994. 

2.  Statutory  Basis 

The  proposed  rule  chang'j  is 
con-istf-nt  with  Section  6tb)[4)  of  the 
Act  in  th  it  it  provides  for  the  equitable 
ailoc.:'ion  of  reasonable  fe.s  ,^,rid  other 
chargis  among  ir.«:mbtrs  using  its 
facilities. 

B.  Srifnr'gulatory  Ori:nr.!7.atinn's 
Statement  en  Burden  on  L.t. petition 

The  Exchange  does  not  b.  Heve  that 
the  proposed  riile  char.^-e  will  iaipo-"-e 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherante 
of  ihe  purposes  of  the  Act. 

C.  Self-Regulatory  Orgmization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chang'-  Received  from 
Members,  Partidpants  or  Others 

Comments  were  neitiier  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  fort-going  pjie  chancre  est-iblishes 
or  changes  a  due,  fee,  or  other  charge 
iinpoFed  by  the  E.xchange  and  therefore 
has  become  effective  pursuant  to 
Section  leibJi.-HJt.'M  of  the  Act  and 
rubpara^raph  (e)  of  Role  19b-4 
thpreunder.  .-\t  any  time  within  60  dnys 
of  the  filing  of  such  rule  chi.-,ge,  the 
Ccnimisskir.  may  su.mmarily  abrogate 
■^•jch  rule  change  if  it  appears  to  the 
Con-.mission  that  sucb  action  is 
n-:'-:essarv  or  appropriate  in  the  public 
intert-ct,  for  the  protection  of  invistors, 
or  otherwise  in  furti'.pra.':ce  cf  t!;e 
purposes  of  the  Art. 

IV.  Solicitation  cf  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shuuld  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Wa.shington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendm.ents,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Com.mission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refer'-uce 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  cf  such 
filing  will  also  be  available  for 
inspet.tion  and  copying  at  the  principal 
office  of  the  CH.X.  All  submissions 
should  refer  to  File  No.  SR-<::HX- 94-08 
aiid  should  be  submitted  by  Af  r:!  27, 
1994. 

F"n,-  til"  Cciiin-.-'-siiin.  by  th'-  ni\  '.s'lon  of 
Mark'_'t  Ro^^ul  jtion.  pursuant  t^  cit  Ifgiit'^d 
iiut.hunty. 

Margaret  H.  .McFarland, 

Di'piiiy  Srrrttar}: 

I:  K  Due.  94-8162  F:Il'(1  ■i-5-'J4;  8.45  am] 

BILLING  CCCE  8010-01-M 


[Release  No.  34-33837;  File  No.  SR-CH.X- 
S4-C3] 

Sel^Regu'atory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  To 
Extend  a  Credit  against  Dues  Given  to 
Registered  Market  Makers  for  Trading 
the  Chicago  Stock  Basket 

Mm  h  ";0,  ^'^>^A. 

Pursuant  to  secti.in  19(b)(1)  of  the 
S'curities  Exchange  Act  of  1<134 
(•■Acf),  15  U.S.C.Vacfbid).  notice  is 
hereby  given  that  on  M,;rch  17.  19"4. 
the  Chicago  Siock  Ex  hapge.  Inc. 
(  CIIX"  or  "ExchaniH.')  filed  with  the 
Securities  and  Exchangi:  Commi'-sion 
("Commission"  cr  "SEC")  the  proposed 
rj'e  change  as  described  in  Items  I,  II 
and  HI  helo^v,  which  Items  have  been 
prL  pa.'-ed  by  the  st-if-regulatory 
or-'anizatiin.  The  Commission  is 
publishing  this  notice  to  soiii  it 
ccrn'.ents  on  the  proposed  ni'e  change 
f'om  interested  pcrscis. 

I.  Scif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Ex(  h,in;.'e  proposes  to  extend  a 
credit  .ngn'nst  dues  gi-.cn  to  regi:-tered 
Market  Makers  in  the  C::\cii^:o  Stock 
Basket  (CXM"),  for  trading  the  CX.M 
through  May  31.  1994.'' 


'This  credit  becamp  effective  in  SpcuriUfs 
Lx'-t-ungp  A,„l  Kelcu^e  .So.  .iSjeo  'D'-c.'mbpr  2  1, 
I'I'O).  S«  FK  0941G  (Ifecrmber  JO.  l')'*j)  [r:\c  .So. 
Sf'-CMX-Oj-J-',  r,n(i  \\<is  pvt.T.di'd  nr.'.ii  SUrih  .il. 
10')4  in  SPi.ii.'ilies  Exi  h.ir^n  A(  t  H* !.  (sc  S'n.  33SJi5 
lFpbru,.ry  7.  1994).  59  KR  b9S6  (Fobru,^^  14.  1™M) 
(S'lit'  No.  SK-C:HX -94-051.  AccorJing  to  ;:.Pt.!iX. 
thr  credit  applies  only  to  C.X.M  i.Mdes  for  a 
rrpi.'-lprpd  Market  M,i».(t'5  pr(,pnr!„,-y  n-.arkct 


Proposed  new  language  is  italicized 
and  deleted  language  is  bracketed: 

Membership  Dues  and  Fees 

Member  Dues  (all  members)— S3, 200 
per  annum,  payable  monthly  in  equal 
installments. 

Through  [March]  May  31,  1994, 
registered  Market  Makers  in  the  CXM 
will  be  given  a  credit  towards  their 
monthly  installment  of  their  dues  at  the 
rate  of  S 1  for  each  contract  of  CXM  that 
they  trade.  The  maximum  credit  given 
to  any  registered  Market  .Maker  in  the 
CXM  pursuant  to  the  preceding 
sentence  shall  be  $15  per  day  up  to  a 
maximum  of  S266  per  month. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
seifregulatory  or-anization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  ch;inge.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regul.itory  organiz.3tion  has 
prepa.-ed  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  end 
Statutory  Basis  for,  the  Proposed  Ru!" 
Changt: 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  en(  ourage  more  trading  and 
particip.-ition  m  the  CX.M  product  by 
registered  Market  .M.:ikers.  This  fihng 
will  extend  the  credit  towards  du»^s  for 
trading  in  the  CXM  to  May  31.  1994, 
from  its  current  Niarch  31.  1994 
expiration  date. 

2.  Statutory  Basis 

The  proposed  rale  ch^inge  Is 
consistent  with  Section  fiib){4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  .--easonnble  fees  and  oth<^r 
charges  among  members  using  its 
fa(.)lities. 


mdk.:.n);  aci  ount  7i>;'horr€  ccnver-.at.(ir,  be'wi'pn 
an  id  T  R-.isoff.  Foley  &  Urd.npr.  ard  Peth  Steklor. 
Attorney.  Division  of  Marki't  K.     ::.ition.  SLC.  on 
December  14.  199,i. 

For  fjrlher  d^'iru-i.'.Km  of  Itie  rr..irkel  i\i.  rj.ire  for 
trailing  the  CXM  ar.d.  in  particular,  of  the  roie  r-f 
rpgislprcd  Market  Makers,  see  Sprur:ti"s  t\i  .hanpe 
Act  Release  No.  33053  (October  15.  T»y,i).  58  FK 
54510  (October  22.  1993)  (Fiie  No.  .SK-(:ilX-93-l«|. 
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B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-09 
and  should  be  submitted  by  April  27, 
1994. 


For  the  Commission,  by  ihe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-8165  Filed  4-5-94;  8:45  am) 

BILLING  CODE  801(M)1-M 

[Release  No.  34-33842;  File  No.  SR-NASD- 
94-16] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Arbitration  Surcharge  on 
Members 

March  31,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  22,  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
and  amended  on  March  31, 1994  i  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
section  45  of  the  Code  of  Arbitration 
Procedure  to  clarify  that  the  member 
surcharge  of  $200  is  not  subject  to 
reimbursement  under  Subsections  43(c) 
and  44(c)  of  the  Code.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 

PART  III.  UNIFORM  CODE  OF 
ARBITRATION 


Member  Surcharge 

Sec.  45. 

(a)  Each  member  who  is  named  as  a 
party  to  an  arbitration  proceeding, 
whether  in  a  Claim,  Counterclaim, 
Crossclaim  or  Third-Party  claim,  shall 
be  assessed  a  $200  non-refundable 


1  See  Letter  from  Suzanne  E.  Rolhwell.  Associate 
G«neral  Counsel.  NASD,  to  Ethan  Corey.  Staff 
Anornev.  Overlhe-Counter  Branch,  SEC.  dated 
March  31.  1994. 


surcharge  when  the  Arbitration 
Department  perfects  service  of  the  claim 
naming  the  member  on  any  party  to  the 
proceeding.  For  each  associated  person 
who  is  named,  the  surcharge  shall  be 
assessed  against  the  member  or 
members  which  employed  the 
associated  person  at  the  time  of  the 
events  which  gave  rise  to  the  dispute. 
claim  or  controversy.  No  member  shall 
be  assessed  more  than  a  single  surcharge 
in  any  arbitration  proceeding.  The 
surcharge  shall  not  be  subject  to 
reimbursement  under  Subsections  43(c) 
or  44(c)  of  the  Code. 

(b)  For  the  purposes  of  this  Section, 
service  is  perfected  when  the  Director  of 
Arbitration  properly  serves  the 
Respondents  to  such  proceeding  under 
Subsection  25(a)  of  the  Code. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  25, 1994,  the  NASD  filed 
SR-NASI>-94-ll  adopting  section  45  to 
the  Code  of  Arbitration  Procedure 
("Code")  to  impose  a  $200  non- 
refundable surcharge  on  any  member 
named  as  a  party  to  an  arbitration 
proceeding.  The  last  line  of  section  45(a) 
stated  that  the  surcharge  would  not  be 
subject  to  reimbursement  under 
Subsection  43(c)  of  the  Code,  which 
references  customer  disputes.3 

Subsequently,  the  NASD  determined 
that  it  had  inadvertently  omitted 
reference  in  the  last  sentence  of  new 
section  45(a)  to  Subsection  44(c),  which 
provision  relates  to  industry  and 
clearing  controversies.  The  NASD  is, 
therefore,  proposing  to  amend 
Subsection  45(a)  to  the  Code  of 
Arbitration  Procedure  to  clarify  that  the 
member  surcharge  is  not  subject  to 
reimbursement  under  Subsections  43(c) 
and  44(c)  of  the  Code.  Thus,  the 


3  See  Securities  Exchange  Act  Release  No.  33731 
(March  8.  1994),  59  FR  11817  (March  14,  1994). 


provision  of  Subsection  45(a)  that  the 
member  surcharge  is  not  subject  to 
reimbursement  shall  apply  in  cases 
involving  customer  disputes  as  well  as 
industry  and  clearing  controversies. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  "the 
provisions  of  section  15A(b)(5)  of  the 
Act,«  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  clarifies  that  the 
member  surcharge  will  be  assessed 
equitably  on  each  member  who  is 
named  and  for  whom  service  is 
perfected  in  an  arbitration  proceeding. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)oftheActand 
subparagraph  (e)  of  rule  19b-4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  27, 1994. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary, 
|FR  Doc.  94-8192  Filed  4-5-94;  8:45  ani] 

BILUNG  CODE  8C10-01-M 


[Release  No.  34-33834;  File  No.  SR-NYSE- 
94-05] 

Self-Regulatory  Organizations:  Filing 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange.  Inc.  Relating  to 
Additions  to  the  "List  of  Exchange 
Rule  Violations  and  Fines  Applicable 
Thereto  Pursuant  to  Rule  476A" 

March  30,  1994. 

Pursuant  to  sections  19  (b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  (-Act"),  15  U.S.C.  78s  (b)(1)  and 
(d)(1),  notice  is  hereby  given  that  on 
March  2,  1994,  the  New  York.  Stock 
Exchange,  Inc.  {"NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  March  21, 
1994,  the  NYSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  clarify 
certain  aspects  of  the  original  filing.i 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  would  revise  the  Rule 
476A  Violations  List  for  imposition  of 
fines  for  minor  violations  of  rules  and/ 
or  policies  by  adding  to  the  list 
Exchange  policy  regarding  a  two-week 
probiticnary  period  for  execution  of 
orders  by  new  members  en  the 


Exchange  trading  floor.z  As  part  of  the 
proposed  rule  change,  the  NYSE  is  also 
seeking  approval  of  the  policy  itself.3 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  476A  ••  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Rule  4  76 A 
procedure  is  to  provide  for  a  response 
to  a  rule  violation  when  a  meaningful 
sanction  is  appropriate,  but  when 
initiation  of  a  disciplinary  proceeding 
under  Rule  476  is  not  suitable  because 
such  a  proceeding  would  be  more  costly 
and  time-consuming  than  would  be 
warranted  given  the  minor  nature  of  the 
violation.  Rule  476A  provides  for  an 
appropriate  response  to  minor 


<15U.S.C.  780-3. 


'  See  letter  from  Donald  Siomcr.  Director.  Market 
SurveiUan.-e  Division.  NTi'SE.  to  Be:h  Stckler, 
Attorrey,  Division  of  Mdrkel  Refiulation.  SEC  dated 
Miirch  16.  1994  (••AmrndmenI  No.  l") 


'The  Exchange  also  has  requested  approval, 
under  Rule  19d-l(c)(2).  lo  amend  its  Rule  19d-l 
Minor  Rule  Violation  Enforcement  and  Reporting 
Plan  ("Plan")  lo  Include  its  policy  in  regard  lo 
execution  of  orders  by  new  members.  S^e  letter 
from  )atnes  E.  Buck.  Senior  Vice  President  and 
Setrelary,  NYSE,  lo  Sandra  Sciole.  Special  Counsel. 
Division  of  Market  Regulation.  SEC.  dated  March  1, 
1994. 

'See  Amendment  No.  1,  supra,  note  I. 

<  Rule  476A  was  approved  by  the  Commission  on 
January  25,  1985.  See  Securities  Exchange  Act 
Release  No.  2)688  (Idnuary  25.  1985).  50  FR  5025 
(February  5.  1985).  Subsequent  additions  of  rulps  lo 
Ihc  Rule  476A  Violations  List  were  made  in 
Securities  Exchange  Act  Release  Nos.  22037  (Mjy 
14. 1985),  50  FR  21008  (Mav  21.  1985);  23104  (.Vpril 
11.  1986).  51  FR  13307  (April  18.  198b):  24985 
(October  5.  1987).  52  FR  41643  iOclober  29.  1987); 
25763  (May  27. 1989),  54  FR  20925  (June  7,  1988); 
27878  (April  4,  1990).  55  FR  13343  (April  10.  1990'; 
28003  (May  8.  1990).  55  FR  20004  (M.iv  !4.  1990); 
28505  lOctobcr  2.  1990).  55  FR  41268  (Oc!o&  r  10. 
1990);  28995  (Mjr.  h  21.  1991).  56  FR  12907  (Mai.'l 
28.  1991):  30280  (Januarv  22.  1992).  57  FR  3-552 
(January  29,  1992);  30536  (.March  31,  1992).  57  f-Tt 
12357  (April  9.  1992):  32421  (June  7  1993),  50  FR 
32973  (June  14.  1993). 
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violations  of  certain  Exchange  rules  or 
policies,  while  preserving  the  due 
process  rights  of  the  party  accused 
through  speciHed,  required  procedures. 
Violations  of  these  rules  and  policies 
that  are  deemed  by  the  Exchange  not  to 
be  minor  in  nature  are  also  subject  to 
formal  disciplinary  proceedings  under 
Exchange  Rule  476.  The  list  of  rules  and 
policies  which  are  eligible  for  the  Rule 
476A  procedures  specifies  those  rule 
violations  which  may  be  the  subject  of 
fines  under  the  rule  and  also  includes 
a  schedule  of  fines. 

In  File  No.  SR-NYSE-84-27.  which 
initially  set  forth  the  provisions  and 
procedures  of  Rule  476A,5  the  Exchange 
indicated  it  would  amend  the  list  of 
rules  from  time  to  time,  as  it  considered 
appropriate,  in  order  to  phase  in  the 
implementation  of  Rule  476A  as 
experience  with  it  was  gained. 

The  Exchange  is  seeking  approval  to 
add  to  the  list  of  rules  subject  to 
possible  imposition  of  fines  under  Rule 
476A  its  policy  with  respect  to  a 
requirement  for  new  members  of  the 
Exchange  to  have  their  order  executions, 
observed  by  another  member  for  a 
period  of  two  weeks. 

As  part  of  their  training  regimen,  new 
Exchange  members  are  required  to 
participate  in  a  New  Member 
Orientation  Program  ("Program").  The 
Program,  consisting  of  six  one-hour 
sessions  over  a  two-week  period,  is 
designed  to  familiarize  the  new 
members  with  regulations,  systems  and 
trading  practices.  Subsequent  to  the 
Program  and  passing  the  member 
examination  (Series  15),  a  new  member 
is  required  to  wear  a  temporary  badge 
(called  on  the  Exchange  today  an 
"orange  badge")  for  a  minimum  of  two 
weeks,  during  which  time  the  new 
member  may  execute  orders  only  under 
the  direct  supervision  of  another 
experienced  member.e 

The  purpose  for  the  proposed  rule 
change  is  to  facilitate  the  Exchange's 
ability  to  ensure  compliance  with  all 
aspects  of  the  above-named  policy.  New 
members  would  be  informed  that,  if 
they  are  found  to  have  executed  an 
order  during  the  initial  two-week  period 
not  under  an  experienced  member's 
supervision,  the  requirement  to  wear  the 
temporary  badge  and  have  their 


»See  Securities  Exchange  Act  Release  No.  216B8. 
supra,  note  4. 

»  According  to  the  NYSE,  a  new  member  may 
execute  an  order  under  the  direct  supervision  of 
any  fully  qualified  NYSE  member  who  is  a 
disinterested  third  parly  to  the  transaction.  The 
experienced  member  observes  the  trade,  and 
reviews  it  for  compliance  with  the  relevant 
Exchange  rules  and  trading  practices.  This  review 
is  evidenced  by  placing  the  experienced  member's 
badge  number  on  the  back  of  the  order  ticket.  See 
Amendment  No.  1,  supra,  note  1. 


executions  observed  by  an  experienced 
member  would  be  extended  for  an 
additional  week.  A  second  violation  of 
the  policy  would  result  in  a  possible 
fine  under  the  provisions  of  Rule  476A.7 

The  Exchange  believes  failure  to 
comply  with  the  requirements  of  this 
policy  should  be  addressed  with  an 
appropriate  sanction  and  seeks 
Commission  approval  to  add  violations 
of  these  requirements  to  the  Rule  476A 
List. 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  Section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  members  and 
member  organizations  can  be 
"appropriately  disciplined"  in  those 
instances  when  a  rule  violation  is  minor 
in  nature,  but  a  sanction  more  serious 
than  a  warning  or  cautionary  letter  is 
appropriate.  The  proposed  rule  change 
provides  a  fair  procedure  for  imposing 
such  sanctions,  in  accordance  with  the 
requirements  of  Section  6(b)  (7)  and  6(d) 
(1)  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


'The  Exchange  has  clarified  that,  because  the 
initial  violation  of  this  policy  would  result  in  an 
extension  of  the  probationary  period,  the  second 
violation  would  be  subject  to  the  first  time  fine 
provided  by  Rule  476.\.  See  Amendment  No.  1, 
supra,  note  1. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
05  and  should  be  submitted  by  April  27, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

"  Deputy  Secretary. 

[PR  Doc.  94-8163  Filed  4-5-94;  8:45  am] 
BILLING  CODE  801(M>1-M 


[Release  No.  34-03838;  File  No.  SR-Phlx- 
94-04] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  to  a  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Amending  the  Net 
Capital  Requirements  in  Phlx  Rule  703 

March  30, 1994. 

On  January  28, 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Rule  703  (Financial 
Responsibility  and  Reporting)  to      , 
correspond  to  recent  Commission 
amendments  to  SEC  Rule  15c3-l  ("SEC 


'15  U.S.C.  78s(b)(l)  (1988). 
2  17CFR240.19t>-4  (19921 
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Net  Capital  Rule"). 3  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  March  4, 1994.''  No 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change.*  This 
order  approves  the  Exchange's  proposal, 
as  amended. 

Pursuant  to  the  amendments  to  the 
SEC  Net  Capital  Rule,  all  specialists, 
except  options  market  makers.^  who  are 
currently  exempt  from  the  net  capital 
requirements  of  Rule  703,  will  be 
subject  to  a  minimum  net  capital 
requirement  of  $100,000.  ^  As  a  result, 
the  Exchange  believes  that  these 
amendments  require  the  deletion  of 
Phlx  Rule  703(a)  (iii),  (iv),  and  (v). 
Currently,  Rule  703(a)  (iii),  (iv),  and  (v) 
impose  a  minimum  net  liquid  assets 
requirement  of  $50,000  for  equity 
specialists,  $75,000  for  options 
specialists,  and  $100,000  for  firms 
which  are  both  equity  and  options 
specialists. 

The  Exchange  also  proposes  to  amend 
Rule  703  to  require  each  member 
organization  and  participant 
organization,  including  each  ROT.  to 
notify  the  Exchange  if  it  fails  to 
maintain  the  minimum  net  capital 
required  by  the  SEC  Net  Capital  Rule  or 
it  fails  to  maintain  liquid  assets  in 


'Thes€  amendments  go  Into  effect  on  April  1. 
1994.  See  Securities  Exchange  Act  Release  No. 
32737  (August  11,  1993).  58  FR  43555  (August  17. 
1993)  ("Exchange  Act  Release  No.  32737"). 

<See  Securities  Exchange  Act  Release  No.  33692 
(February  28,  1994).  59  FR  1CM47  (March  4,  1994). 

'Amendment  No.  1  to  the  proposal  (1)  added  the 
phrase  "foreign  currency  option"  before 
"participant  organization"  In  proposed  Rule 
703(a)(v).  and  (2)  deleted  the  word  "tentative" 
before  the  phrase  "net  capital"  In  proposed  Rule 
703(c)(ii)(A).  Amendment  No.  1  also  clarified  that 
the  proposed  rule  change  does  not  alter  the 
Exchange's  current  net  capital  requirements 
applicable  to  Registered  Options  Traders  ("ROTs"). 
See  Letter  from  Gerald  O'Connell,  Vice  President. 
Market  Surveillance,  Phlx.  to  Sharon  Lawson. 
Assistant  Director.  Office  of  Derivatives  and  Equity 
Regulation.  Division  of  Market  Regulation. 
Commission,  dated  March  1.  1994  ("Amendment 
No.  1").  Amendment  No.  2  requests  accelerated 
approval  of  the  proposed  rule  change.  See  Letter 
from  Edith  Hallahan.  Special  Counsel.  Regulatory 
Services,  Phlx,  to  Sharon  Lawson,  Assistant 
Director.  Office  of  Derivatives  and  Equity 
Regulation.  Division  of  Market  Regulation. 
Commission,  dated  March  11, 1994. 

"Phlx  ROTs  qualify  as  options  market  makers 
that  are  exempt  from  the  SEC  Net  Capital  Rule. 
ROTs.  however,  are.  and  will  continue  to  be,  subject 
to  a  minimum  net  capital  requirement  of  S2S,000 
pursuant  to  Phbc  Rule  703.  See  Amendment  No.  1. 
supra  note  5. 

'  In  addition,  for  certain  purposes  under  the  SEC 
Net  Capital  Rule,  certain  specialists  will  be  exempt 
from  the  application  of  the  rules  haircut  and  undue 
concentration  charges  with  respect  to  their  specialty 
securities.  See  Exchange  Act  Release  No.  32737. 
supra  note  3. 

•"Net  liquid  assets"  is  deHned  in  Phlx  Rule 
703(b). 


accordance  with  Phlx  Rule  703. 
Specifically,  the  Exchange  is  proposing 
to  add  a  new  paragraph  (v)  to  Phlx  Rule 
703(a)  which  would  require  a  member 
organization  or  foreign  currency  option 
participant  organization  to  promptly 
notify  the  Exchange  if  it  ceases  to  be  in 
compliance  with  the  SEC  Net  Capital 
Rule  or  Phlx  Rule  703(a)  (iii)  or  (iv)  (i.e., 
former  sections  (a)(vi)  or  (a)(vii)). 

Lastly,  the  Phlx  proposes  to  amend 
paragraph  (c)(vi)  of  Rule  703  to  add  the 
requirement  that  a  floor  broker's 
clearing  agent  guarantee  orders 
entrusted  on  the  fioor  with  that  floor 
broker,  in  addition  to  transactions  and 
balances  carried  in  the  account. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5).9  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  amendments  to  the  SEC 
Net  Capital  Rule  make  all  specialists, 
except  options  market  makers,  that 
previously  were  exempt  from  the  SEC 
Net  Capital  Rule  under  subparagraph 
(b)(1),  subject  to  the  rule.  The 
amendments  to  the  SEC  Net  Capital 
Rule,  therefore,  will  have  the  following 
effects  on  Phlx  specialists:  instead  of  the 
current  minimum  net  liquid  assets 
requirements  under  Phlx  Rule  703(a)  of 
$50,000  for  equity  specialists,  $75,000 
for  options  specialists,  and  $100,000  for 
firms  that  act  as  both  equity  and  options 
specialists,  the  SEC's  minimum  net 
capital  requirement  of  $100,000  for 
dealer's  would  apply.m  The 
Commission  finds  that  the  proposal  will 
conform  Rule  703  to  the  SEC  Net  Capital 
Rule,  as  amended,  and  is  therefore 
consistent  with  the  Act. 

The  Commission  believes  that  the 
notification  portion  of  the  proposed  rule 
change  may  prevent  fraudulent  and 
manipulative  acts  and  practices  and 
protect  investors  and  the  public  interest 
by  providing  the  Exchange  with  the 
ability  to  respond  promptly  to  such 
notification,  especially  respecting 
options  market  makers.  Currently, 
Commission  Rule  17a-ll  requires, 
among  other  things,  prompt  telegraphic 
notice  to  a  broker-dealer's  designated 
examining  authority,  as  well  as  the  SEC, 
when  a  broker-dealer  falls  below  its 
minimum  net  capital  requirement 
pursuant  to  the  SEC  Net  Capital  Rule. 


•15U.S.C.  78f(b)(5)(1988). 
'"See  supra  note  6. 


This  rule  does  not  apply  to  options 
market  makers,  because  they  are  exempt 
from  the  SEC  Net  Capital  Rule.  The 
Exchange's  proposed  notification 
provision  would  apply  to  all  member 
organizations  and  participant 
organizations,  including  options  market 
makers.  As  a  result,  the  Commission 
finds  that  the  proposed  notification 
provision  is  consistent  with  the  Act.  in 
general,  and  with  SEC  Rule  17a-ll.  in 
particTilar. 

Finally,  the  Commission  finds  that  the 
proposed  requirement  that  a  fioor 
broker's  clearing  agent  guarantee  orders 
entrusted  on  the  floor  with  that  floor 
broker  may  serve  to  protect  investors 
and  the  public  interest  by  promoting 
liquidity  and  confidence  in  the 
credibility  of  floor  broker  orders, 
consistent  with  Section  6(b)(5)  of  the 
Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  ensure 
that  the  amendments  to  Rule  703  are  in 
place  prior  to  the  April  1, 1994,  effective 
date  of  the  Commission's  amendments 
to  the  SEC  Net  Capital  Rule.  The 
Commission  believes  that  by  granting 
accelerated  approval,  the  potential  for 
any  confusion  between  the  current  net 
capital  standards  provided  in  Rule  703 
and  those  that  will  apply  on  April  1, 
1994,  pursuant  to  the  SEC  Net  Capital 
Rule,  will  be  adequately  minimized. 
Finally,  the  original  proposal  was 
published  for  the  full  21-day  comment 
period  ^pd  no  comments  were  received, 
and  Amendment  Nos.  1  and  2  are 
simply  clarifications  of  the  original 
proposal.  As  a  result,  the  Commission 
finds  good  cause  for  accelerating 
approval  of  the  proposed  rule  change 
and  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
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available  for  irxspection  and  copying  in 
the  ComiTiission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulator>' 
orga.nization.  All  submissions  should 
refer  to  the  File  No.  SR-Phlx-94-04  and 
should  be  submitted  by  April  27,  1994. 

It  is  therefcrs  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-Phlx-94— 04), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 'i 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-8161  Filed  4-5-94;  8:45  am] 
BILUNO  CODE  801(M)1--M 


SMALL  BUSINESS  ADMINISTRATION 

Kentucky  District  Advisory  Council; 
Public  M(>eting 

The  U.S.  Sm^ll  Business 
AdminisUation  Kentucky  District 
Advisory  Council  will  hold  a  public 
meeting  from  9  a.m.  on  Thuis?idy  and 
Friday,  April  23  -.nd  29.  1994.  at  the 
Beckham  Room,  The  Calt  House, 
located  at  140  North  Fourth  Avenue. 
Louisviile.  Kentu^.i  >,  to  discus.?  such 
matters  as  may  be  pr'j'^ei'jtod  by 
members,  strff  ofthe  U.S.  ,*^maU 
Businf.Sj  Adtr.iaislri'ian.  or  othe's 
present. 

F^or  furlhcr  ir.fon:;)  ^.li  in,  write  o:  call 
Mr.  Wliliain  FcU<-:Thoier.  District 
Directcr.  V  S.  Sr;;ci!l  Bu^in-iss 
Admir  LslristiOn,  rcom  13b,  GOO  Dr. 
Martii;  Luthr.r  f  inc,  |r.  Fl^ce,  Lcui.s-  iUo, 
Ksnturky  4G2C2,  (SC2i  ."32-E'^71. 

CiA-V  Mirih  ;1,  :  <54. 
Doscil.hy  A.  >-.*\ "-Ji, 

Act:r,^  Af-^i'tonlA  Jir.:r,.stn:t.',r,  Offi. .,■  nf 

Adv,  .oiy  f..iun<".'''. 

li-R  lirt.  'js-fiV-si  Filed  4--.-^4,  fi  4i  .-.■Til 


[License  Ko. CIO*  v=.:.i:] 


C' iir  ~.  ^v^»a?;ti  C.nte'prtse  F:ir,d.  tr-c; 

C  ".'r.i-rifv.p  ?>'- J  Cofi?r{"l 

Nolict:  is  hereby  glvi  n  ct  i\w.  '.]\,iv,\  of 
fin  appUcation  w.ih  iha  Umall  Dujiness 
AdjiiiPi.iliiti'jn  (SQA)  pursuant  to 
§  107.102  of  tlie  Reijulatians  governing 
sn-rd'  b:j:-;.nf>'  inVf.jtment  companit.'S 
(13  CI'K  1C;.1Q2  (1093))  by 


:• .  ,1;  'if..  7hsa.),':)(io6a). 

I-  17  CFf;  2O0.30-3(a)(:2)  (190)). 


Commonwealth  Enterprise  Fund,  Inc.. 
10  Post  Office  Square,  Boston, 
Massachusetts  02109,  for  transfer  of 
owm^rship  and  control  of  its  license, 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended,  (the  Act)  (15 
U.S.C.  ef.  seq.).  Commonwealth 
Enterprise  Fund,  Inc.,  was  licensed  May 
28,  1992. 

The  new  proposed  Shareholders  of 
Commonwealth  Enterprise  Fund,  Inc., 
are  as  follows: 


Name 


Massachusetts  Conmunity  De- 
velopment Finar>ce  Corpora- 
tion, 10  Post  Office  Square, 
Suite  1090.  Bosion,  Massa- 
chusetts C2109  

Massactiosetts  Tec^inclogy  De- 
velopment COTXiraton,  143 
State  S'rect,  9tn  Ftoc.  Bos- 
ton. M.issac^usetts  02109  .... 

Massacr.usettj  Gcvemment 
Land  Ban»<,  One  Court 
Street,  2nd  F'oof.  Boston, 
Massachusetts  02108 

Thrift  Inst.tjtions  Fund  tor  tco- 
n.xnic  Deveicp^^ent,  .50  Ccn- 
g'€GS  Street,  suite  540,  Bos- 
ton. MassacPosetts  02109  .... 


Percentage 
ownership 


42.00 


23.00 


13.00 


22.00 


The  new  proposed  Officers  and 
Directors  of  Community  Enterprise 
Fu.'v!,  Inc.,  are  as  follisv.s: 


N  .  "^e 


cant.  Massd.;huf,e:ts  Corr- 
mtr,;r/  Ccveir'p.-ps-'t  Fi- 
ne nc8  C:"pO'at  on,  1 0 
P^st  Office  Square.  Suite 
■■.''0.  F.wSfon,  Masiacr-j- 
5£"s  C'"i9. 
Jer  ■  5  M.   La-'-er,  Presi'it,!^' 

S(;'nf:':ol.J  KOCCJ  c/S'^m, 
Ir-  :..  i-:i  SvM'-  S'rcjet.  B<jS- 
t..  •.  fv'.i.-wcnusetts  C2109 

J-/!"  E.  f^'arsicn,  Ser-O'  V-.ce 
Pinf.;otr.t.  F!c-:;t  Ld'k  o! 
y  <'•3ac^u=:c»1s.  75  £idte 
f:!  fcct.  B.-ston,  f  <?:.  is.ihu- 
sittiCZ-'i). 

Jo''!  F.  Hoc;;'^  '.n,  Pf-anj-^  it. 
''f?S'3'jOoSeiii  T^-:r.'v.iW:,;, 
r  f veiOi-Tifrit  C""rvj'3*"'.o. 
11?  f.'ate  i-ir3-3t,  i!-  .  kiC---', 
TshSor',  Klassachusons 
or.  09. 


TAie 


Pre":de'it  and 
D'^tctor. 


KtOf. 


Tre3S:jrer  ar.d 
Dir:-clo.'. 


tOCtOf. 


Name 

Title 

Ge-^id    '-Igere,    Director    of 

Director. 

Lendj.-ig,       Massachusetts 

Gover^iment    Lai-KJ    Bank, 

One     Court     Street,     2nd 

Fioor,   Boston,   Massachu- 

setts 02108. 

Gabrie!'e  E.  Greene,  Manag- 

Clerk. 

inq      Director,      Conrxjn- 

wealth     Enterprise     Fund, 

Inc..       10      Post      Ofice 

Square.  Suite   1390.   Bos- 

ton, Massachusetts  02109. 

The  applicant  will  continue 
operations  with  private  capital 
$1,912,000. 

Matters  involved  in  SBA's 
consideration  ofthe  application  include 
the  general  business  reputation  and 
character  ofthe  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  ofthe  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Kf.'gulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  3T  d?ys  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SSblC  to  the  Associate 
Adniinistrato:  fi,r  In  •fstm.- nt.  Small 
Business  .^d.niinist'-ation.  409  3rd  Street, 
SV;.,  Washir.gt.-.r.,  DC  2G416. 

A  cr.py  of  lr;i5  .\oi.  .e  v.  ii!  be 
publ;sh-d  in  a  newrr^p^r  of  general 
circu!a;ion  in  bv,s:.on,  Mas.-.achusetts. 

[CsX^V-o  of  Fedf-rr.'.  Pomostic  .^ssista^te 
Pr»;;.;'".inri>  .\o-  5.'. Oil,  Srr.jl!  Dusi.'.ess 
Invebt;':)<'ri  C  T.nj.i.i-"^) 

n,».;d-  M.r:.h  V\  V- 'i. 
Ko'^'-tD.  Stiilr.an, 


A'<ioi:,'.:!ij  .4;ii;'i'ri,.!n.' 


4-5-  =ii.  e.--")  arr 


rZPARTW:r\'C-tTATE 

pi-c'.c  i;c'.;c«  I'.-r," 

C.^'..."r..r.a-;c"i  U.  -'v' ."  •..^-cct'OT 
2(r,]iy>iB)  o*  f-«  f  Tc-t-'T-ort  Bank 
Aci  c :  ", ;  •; ;  W::*i  n<.  f.p^cci  TO  Camerocn 
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Siatn  by  Exe'„mi»'o  Or  Jer  I'tllGo  cf 
O':tob':'-  I'h  1979  ss  ain-n  led.  I 
det^rmino  th ol  it  i-i  in  the  nii* ional 
interest  and  would  ci  ;drly  and 
impo."tantIy  ads.-3nrc  I;  ,,:ed  States 
policy  in  the  ar-ia  of  hunmn  rights  for 
the  Expnrt-Impc.^  Bar.V  rf  the  United 
Statos  to  deny,  for  noi;.':n=.^cial  or 
ncrxcmniercial  considerylior.s. 
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guarantees,  insurance  extensions  of 
credit  and  participants  in  the  extension 
of  credit  with  respect  to  the  purchase  of 
automotive  vehicles  by  the  Government 
of  Cameroon  for  use  by  that  country's 
security  force. 

Dated:  March  25, 1994. 
Warren  Christopher, 

Secretary  of  State. 

[FR  Doc.  94-8200  Filed  4-5-94;  8:45  ami 

BILUNQ  CODE  4710-10-M 

[Public  Notice  1976] 

Determination  Under  Section  498B(c) 
of  the  Foreign  Assistance  Act  of  1961, 
as  Amended 

Pursuant  to  sedion  498B(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (the  "Act"),  and  section  2(c)  of 
Executive  Order  12884. 1  hereby 
determine  that  the  Western  NIS 
Enterprise  Fund  should  be  established 
and  supported  under  chapter  11  of  part 
I  of  the  Act. 

This  determination  shall  be  published 
in  the  Federal  Register. 

Dated:  March  23.  1994. 
Thomas  W.  Simons,  Jr., 

Coordinator  of  U.S.  Assistance  to  the  New 
Independent  States. 

|FR  Doc.  94-8199  Filed  4-5-94;  8:45  am] 
BILLING  CODE  4710-08-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  159 
Twenty-Ninth  Meeting;  Minimum 
Operational  Performance  Standards 
for  Airtx>me  Navigation  Equipment 
Using  Global  Positioning  System 
(GPS);  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
159  meeting  to  be  held  May  2-6,  starting 
at  9  a.m.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room.  1140 
Connecticut  Avenue,  NW..  suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman's  introductory'  remarks; 

(2)  Approval  of  summary  of  the 
Twenty-eighth  meeting  held  on 
February  4; 

(3)  Review-working  group  progress 
and  identify  issues  for  resolution: 

(a)  GPS/GLONASS  (WGl) 

(b)  GPS/GICAVADGNSS  (WG2) 

(c)  GPS/Other  Navigation  Systems 
(WG3) 


(d)  GPS/Precision  Landing  Guidance 
and  Airport  Surface  Surveillance  (WG4) 

(e)  Fault  Detection  and  Isolation 
(WG5) 

(f)  Equipment  Class  (Ad  Hoc); 

(4)  Interference  issues: 

(a)  Interference  Ad-Hoc  Working 
Group  Report 

(b)  SATCOM  (SC-165) 

(c)  Mobile  Satellite  Services; 

(5)  Review  of  EUROCAE  Activities; 

(6)  Assignment/review  of  future  work; 

(7)  Other  business; 

(8)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  March  31. 
1994. 

Joyce  J.  Gillen, 

Designated  Officer. 

Specific  Working  Groups  Sessions 

Mav  2— Working  Group  1.  GPS/ 
GLONASS  and  Working  Group  5.  Fault 
Detection  and  Isolation. 

Mav  3— Working  Group  2,  GPS/GIC/ 
WADGNSS. 

May  4— Working  Group  3,  GPS/Other 
Navigation  Systems. 

May  5 — Working  Group  4.  Precision 
Landing  Guidance  and  Airport  Surface 
Sur\eiliance. 

PIenar\-  Session— May  6. 
(FR  Doc.  94-ai95  Filed  4-5-94;  R  45  am] 
BILLING  CODE  4910-13-M 


RTCA,  Inc.;  RTCA  Technical 
Management  Committee;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  use.  Appendix  I),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  April  29,  starting  at  9  a.m.  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows: 

(1)  Chairman's  remarks: 

(2)  Approve  summary  of  March  18 
meeting; 

(3)  Consider/approve: 

(a)  Proposed  Revision  (2nd)  of  the 
Terms  of  Reference  for  Special 
Committee  180,  Design  Assurance 


Guidance  for  Airborne  Electronic 
Hardware 

(b)  Proposed  Final  Draft:  Guidance 
and  Recommended  Requirements  for 
Airport  Surface  Movement  Sensors, 
prepared  by  SC-1 78 

(c)  Proposed  Final  Draft:  Guidelines 
on  AMS(R)S  Near-Term  Voice 
Implementation  and  Utilization, 
prepared  by  SC-165 

(d)  Change  1  to  RTCA  DO-185, 
Minimum  Operational  Performance- 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  System  (TCAS)  Airborne 
Equipment,  ConsoUdated  Edition; 

(4)  Other  business; 

(5)  Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  31. 
1994. 

loyce ).  Gillen, 

Designated  Officer. 

IFR  Doc,  94-8196  Filed  4-5-94;  8:45  am) 

BILLING  CODE  4910-13-M 


Intent  To  Rule  on  Application  to 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at  the 
Adirondack  Regional  Airport, 
Harrietstown,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  of  notice  of  intent  to 
rule  on  application  to  impose  and  use 
the  revenue  from  a  Passenger  Facilitv 
Charge  (PFC)  at  the  Adirondack 
Regional  Airport.  Harrietstov\Ti,  New 
York. 

SUMMARY:  Tiiis  correction  amends 
information  which  was  included  in  the 
previously  published  notice. 

In  notice  document  94-5782 
beginning  on  page  11647  in  the  Federal 
Register  issued  of  Friday.  March  11. 
1994,  under  "supplemental 
information"  the  first  sentence  of  the 
second  paragraph  should  read  "On 
Januar>-  31,  1994.  the  FA^  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Toum  of  Harrietstown  was 
substantially  complete  within  the 
requirement  of  §  158.25  of  part  158". 
FOR  FURTHER  INFORMATION  CONTACT: 


I 
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Mr.  Philip  Brito,  Manager  of  the  New 
York  Airports  District  Office.  181  South 
Franklin  Avenue,  room  305.  Valley 
Stream.  New  York.  11581.  Tel.  (718) 
553-1882.  the  application  may  be 
reviewed  in  person  at  this  same 
location. 

Issued  iu  Jamaica.  New  York  on  March  16. 
1994. 

Peter  Nelson, 

Acting  Manager,  Airports  Division  Eastern 

iFR  Doc.  94-8193  Filed  4-5-94:  8:45  am) 
8IUJN6  CODE  4»10-1S-W 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Burbanl(-Glenclaie-Pasadena  Airport, 
Burtianit,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FA.\  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Burbank- 
Glendale-Pasadena  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  6.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  in  triplicate 
to  the  following  address:  Federal 
Aviation  Administration,  Airport.'i 
Division,  P.O.  Box  92007.  VVWPC.  Los 
Angeles.  CA  90009  *   *   *  or  delivered 
in  triplicate  to  the  following  street 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd..  Hawthorne.  CA 
90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Thomas  E. 
Greer,  Director,  Airport  Services, 
Burbank-Glendale-Pasadena  Airport. 
2627  Hollywood  Way,  Burbank.  C\ 
91505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Burbank- 
Glendale-Pasadena  Airport  Authority 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  P.  Milligan,  Supervisor. 
Standards  Section.  AVVP-621.  Airports 
Division.  Federal  Aviation 
Administration.  15000  Aviation  Blvd.. 


Hawthorne.  CA  90261.  Tel.  (310)  297- 
1029.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FA,'l 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Burbank-Glendale-Pasadena  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  Di  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  24. 1994  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Burbank-Glendale- 
Pasfidena  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
Tha  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  28, 1994. 

iTie  following  is  a  brief  overview  of 
the  application. 

I4'vel  of  the  Proposed  PFC  S3. 00. 

Proposed  Charge  Effective  Date: 
September  1,  1994. 

Proposed  Charge  Expiration  Date: 
September  30.  2001. 

Total  Estimated  PFC  Revenue: 
$34,989,000.00. 

Brief  Description  of  Proposed 
Project(s): 

Impose  and  Use  Projects:  AF-01 
Reoonstruct  Runway  B/26;  AF-02 
Reconstruct  Runway  15/33;  L.\-01 
Acquire  Land-Plant  C-1. 

Impose  Only  Projects:  AF-03  Extend 
Taxiway  B;  AF-04  Construct  ARFF 
Station;  LA-02  Acquire  Land-Plant  B-6. 

CJass  or  Classes  of  Air  Carriers  Which 
the  Public  Agency  Has  Requested  Not 
Be  Required  To  Collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FA.^  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  up)on  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Burbank-Glendale-Pasadena  Airport 
Authority.  Burbank-Glendale-Pasadena 
Airport. 

Issued  in  Los  Angles.  California  on  March 
28. 1994. 

Robert  C  Bloom, 

Acting  Manager.  Airports  Divfiion.  VVesfem- 

Pacific  Rcfiion. 

jFR  Doc.  94-61 M  Filed  4-5-94.  8:45  am) 

BILUNO  COOE  «*10-t3-«l 


Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  ReUef  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)  -No. 
3283 

Applicant:  Kansas  City  Southern 
Railway  Company.  Mr.  M.W.  Hahn, 
Vice  President-Transportation.  4601 
Blanchard  Road.  Shreveport,  Louisiana 
71107. 

The  Kansas  City  Southern  Railway 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
single  main  track,  between  Zacha 
Junction,  milepost  62.6  and  proposed 
Union  Pacific  Railroad  Company 
connection,  milepost  56.95.  near 
Garland.  Texas,  on  the  former  Atchison. 
Topeka.  and  Santa  Fe  Railway 
Company,  Dallas  Subdivision;  including 
the  discontinuance  and  removal  of  two 
power-operated  switches  and  associated 
signals  at  Zacha  Junction. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  the  safety  of  train 
operations  by  placing  control  of  all  train 
movements  under  the  direction  of  a 
local  person,  because  the  area  will 
change  to  typical  yard  operations. 

BS-AP-No.  3284 

Applicant:  Consolidated  Rail 
Corporation,  Mr.  J.F.  Noffsinger.  Chief 
Engineer— C&S.  2001  Maricet  Street. 
P.O.  Box  41410.  Philadelphia. 
Pennsylvania  19101-1410. 

The  Consolidated  Rail  Corporation 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  Track  No.  2.  between 
CP95,  milepost  95.7  and  Marion 
Interlocking,  milepost  101.5,  near 
Marion,  Ohio,  on  the  Indianapolis  Line, 
Indianapolis  Division:  consisting  of  the 
discontinuance  and  removal  of 
automatic  signals  972  end  992,  and  the 
installation  of  automatic  signal  962. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  and  improve  train  handling. 

BS-AP-No.  3285 

Applicants 

Norfolk  Southern  Corporation,  Mr.  J.W. 
Smith.  Chief  Engineer — C&S, 
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Communicatioa  and  Signal 

Department.  99  Spring  Street.  SW.. 

Atlanta,  Georgia  30303. 
CSX  Transportation.  Incorporated,  Mr. 

W.J.  Scheerer,  Chief  Engineer— Train 

Control,  500  Water  Street, 

Jacksonville.  Florida  32202. 

Norfolk  Southern  Corporation  (NS) 
and  CSX  Transportation.  Incorporated 
(CSX)  jointly  seek  approval  of  the 
proposed  modification  of  the  limits  to 
D&S  Interlocking,  milepost  57.4,  near 
East  Durham,  North  Carolina,  Piedmont 
Division,  Goldsboro  to  Greensboro  Line, 
where  a  single  main  track  of  CSX 
crosses  at  grade  two  main  tracks  of  the 
NS.  The  proposal  includes  the 
discontinuance  and  removal  of  signal 
ILA  and  the  relocation  of  signal  IR. 

The  reason  given  for  the  proposed 
changes  is  to  allow  for  increased  speed 
through  the  interlocking. 

BS-AP-No.  3286 

Applicant:  Illinois  Central  Railroad, 
Mr.  John  T.  Sharkey.  Engineer — Signals, 
455  N.  atyfiront  Plaza  Drive,  Chicago. 
Illinois  60611. 

The  Illinois  Central  Railroad  seeks 
approval  of  the  proposed  modification 
of  the  Pass  Manchac  Bridge 
Interlocking,  milepost  874.6.  near 
Manchac,  Louisiana.  Southern  Region. 
McComb  District;  consisting  of  the 
automated  lowering  of  the  bridge  upon 
the  approach  detection  of  a  train. 

The  reason  given  for  the  proposed 
changes  is  an  ongoing  schedule  of 
modernization  of  facilities  to  provide  a 
higher  level  of  efficiency. 

BS-AP-No.  3287 

Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  Mr.  W.S. 
Seery,  Director  Signal  Systems, 
Communications  and  Signal.  4515 
Kansas  Avenue,  Kansas  Qty,  Kansas 
66106-1199. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
auxiliary  main  tracks,  between  milepost 
6.0  and  milei>ost  8.0,  near  Argentine, 
Kansas,  Eastern  Region,  Emporia 
Subdivision;  consisting  of  the 
conversion  of  all  auxiliary  main  tracks 
to  yard  tracks,  the  conversion  of  the 
existing  power-operated  switches  to 
NA-15  pneumatic  switches,  and 
removal  of  all  controlled  signals. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  operational 
changes  the  Auxiliary  Main  Line  will  be 
converted  to  yard  tracks. 

BS-AP-No.  3288 

Applicant:  Soo  Line  Railroad 
Company,  Mr.  G.M.  Short.  Director 


Signals  HH-US.  105  South  5th  Street. 
Box  530,  Minneapolis.  Minnesota 
55440. 

The  Soo  Line  Railroad  Company  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
signal  system,  on  the  single  main  track, 
between  Merriam  Park,  milepost  416.0. 
Minneapolis.  Minnesota  and  El4, 
milepost  435.0.  Hopkins.  Minnesota,  a 
distance  of  approximately  19  miles,  on 
the  Heartland  Division.  Merriam  Park 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
associated  with  maintaining  the  signal 
system,  which  is  no  longer  needed,  due 
to  the  remov  al  of  trackage  and  current 
train  operations. 

BS-AP-No.  3289 

Applicant:  Southern  Pacific  Lines. 
Mr.  J.A.  Turner,  Engineer — Signals. 
Southern  Pacific  Building.  One  Market 
Plaza.  San  Francisco,  California  94105. 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Ashland, 
milepost  C-»29  and  Glendale,  milepost 
C-510.  Oregon,  on  the  Siskiyou  District, 
Pacific  Region,  a  distance  of 
approximately  81  miles. 

The  reason  given  for  the  proposed 
changes  is  that  the  traffic  on  the  route 
is  such  that  the  signal  system  is  no 
longer  required  and  the  changes  will 
reduce  costs  and  improve  train 
operations. 

BS-AP-No,  3290 

Applicants:  National  Railroad 
Passenger  Corporation.  Mr.  P. A. 
Cannito,  Vice  President  Engineering. 
30th  and  Market  Streets,  Philadelphia, 
Pennsylvania  19104. 

Consolidated  Rail  Corporation.  Mr. 
J.F.  Noffsinger,  Chief  Engineer — C&S. 
2001  Market  Street,  P.O.  Box  41410. 
Philadelphia.  Pennsylvania  19101- 
1410. 

Southeastern  Pennsylvania 
Transportation  Authority.  Mr.  J.W. 
Palmer.  Assistant  General  Manager 
Railroad  Division.  1515  Market  Street. 
Philadelphia.  Pennsylvania  19102. 

The  National  Railroad  Passenger 
Corporation  (Amtrak),  Consolidated  Rail 
Corporation  (Conrail),  and  Southeastern 
Pennsylvania  Transportation  Authority, 
jointly  seek  approvai  of  the  proposed 
discontinuance  of  Park  Interlocking, 
milepost  43.9.  Parkesburg, 
Pennsylvania,  on  Amtrak's  Harrisburg 
Line,  Philadelphia  Division,  consistii>g 
of  the  following: 

1.  Conversion  of  the  No.  15  power- 
operated  crossover  to  hand  c^>eration 


equipped  with  a  center  lever  electric 
lock; 

2.  Installation  of  a  new  hand-operated 
crossover  equipped  with  a  center  le\'er 
electric  lock  between  Track  No.  4  and 
the  Industrial  Track; 

3.  Conversion  of  interlocked  signals 
lOR  and  18L  to  automatic  signals  442 
and  439  respectively;  and 

4.  Removal  of  ail  other  tracks,  signals, 
and  switches. 

The  reason  given  for  the  proposed 
changes  is  to  enable  Conrail  to  perform 
switching  by  hand  at  Parkesburg  from 
No.  1  and  No.  4  main  tracks  to  the 
industrial  track  without  affecting  other 
tracks. 

BS-AP-No.  3291 

App/yconf.  Chicago  and  North 
Western  Transportation  Company,  Mr. 
D.E.  Waller.  Vice  President  Engineering 
and  Materials.  165  N.  Canal  Street. 
Chicago.  lUinois  60606. 

The  Chicago  and  North  Western 
Transfwrtatjon  Company  seeks  approval 
of  the  pro{x>sed  modification  of  the 
automatic  block  signal  system  on  the 
single  main  track  between  Marry 
Junction,  milepost  18.0  and  Northlake. 
milepost  28.8.  Wisconsin,  on  the  Adams 
Subdivision;  consisting  of  the  relocation 
of  six  and  discontinuance  and  remo\'8l 
of  two  automatic  block  signals. 

The  rea.son  given  for  the  propK>sed 
changes  is  to  maximize  efficiency  and 
safety  of  train  operations  by  replacing 
aging  pole  line  with  modern  solid  stale 
coded  track  circuitry. 

BS-AP-No.  3292 

Applicants:  Springfield  Terminal 
Railway  Company  and  Maine  Central 
Railroad  Company.  Mr.  S.F.  Nevero. 
Vice  President  Engineering,  Iron  Horse 
Park.  North  Billerica.  Massachusetts 
19104. 

The  Springfield  Terminal  Railway 
Company  and  Maine  Central  Railroad 
Company,  jointly  seek  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  L'-ack. 
between  CPF-l  13.  milepost  113.7  and 
CPF-112.  milepost  112.81.  near 
Water\'ille.  Maine;  consisting  of  the 
following: 

1.  The  discontinuance  and  removal  of 
14  controlled  signals; 

2.  The  conversion  of  power-operated 
switches  Nos.  41.  43.  45,  49,  and  51  to 
hand  operation;  and 

3.  The  conversion  of  No.  39  power- 
operated  crossover  to  hand  operation, 
equipped  with  an  electric  lock. 

The  reason  given  for  the  proposed 
changes  is  that  reconfiguration  of  the 
existing  track  and  signal  facility  is 
required  for  present  needs  and  the 
power  switching  facility  is  no  longer 
required. 
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BS-AP-No.  3293 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210-2007. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  single  main  track, 
between  Zulch,  Texas,  milepost  158.0 
and  Newby,  Texas,  milepost  185.0, 
Southern  Corridor,  Fort  Worth  EKvision, 
Houston  Subdivision;  consisting  of  the 
discontinuance  and  removal  of  10 
automatic  signals  and  the  installation  of 
20  autOir.,it!c  signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  and  relocate 
signals  at  the  time  of  a  pole  line 
elimination  project. 

Rules  Standards  &  Instructions 
Application  (RS&I-AP)  No.  1092 

Applicant:  Southern  Pacific  Lines, 
Mr.  E.P.  Reilly,  Vice  President  and  Chief 
Engineer,  Southern  Pacific  Building, 
One  Market  Plaza,  San  Francisco, 
California  94105. 

The  Southern  Pacific  Lines  (SP)  seeks 
relief  from  the  requirements  of  the 
Rules,  Standard  and  Instructions,  49 
CFR,  Part  236,  §  236.307,  to  the  e.xtent 
that  the  carrier  not  be  required  to  install 
indication  locking  for  approximately 
224  signal  locations  on  the  SP,  the 
aspects  of  which  are  not  controlled  by 
line  circuits  so  arranged  that  a  single 
fault  will  not  permit  a  more  favorable 
aspect  than  intended  to  be  displayed. 

The  applicant's  ju.stification  for  relief 
is  that  the  estimated  cost  of  a  program 
to  achieve  compliance  is  in  excess  of 
$700,000  and  would  take  several  years 
to  complete  the  required  work. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  tlie  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington.  DC,  on  March  30. 
1994. 

Phil  Olekszyk, 

Actirg  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

(FR  Doc.  94-8171  Filed  4-5-94;  8:45  am] 
BILUMQ  CODE  4»10-0e-P 


National  Highway  Traffic  Safety 
Administration 

Announcing  ttie  Eleventh  Meeting  of 
the  Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
eleventh  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
At  this  meeting  the  Committee  will 
discuss  NHTSA's  Research  and 
Development's  FY  94  and  FY  95 
research  plans,  air  bag  field 
performance,  status  of  the  National 
Advanced  Driving  Simulator  Program, 
technology  transfer,  and  MVSRAC's 
subcommittee  activities. 
DATE  AND  TIME:  The  meeting  is 
scheduled  to  begin  at  10:30  a.m.,  on 
Thursday,  April  28,  1994,  and  conclude 
at  4  p.m.  that  afternoon. 
ADDRESSES:  The  meeting  will  be  held  in 
Ro(»n  3200  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  In  May 
1937,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 
the  development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MV'SRAC 
Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participationby  the  public 
will  be  determined  by  the  Committee 
Chairman. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 


9;30  a.m.  to  4  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Coyle,  Office  of  Research  and 
Development,  400  Seventh  Street,  SW., 
Room  6206,  Washington,  DC  20590, 
telephone:  (202)  366-5926. 

Issued:  April  1, 1994. 
George  L.  Parker, 

Chairman,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
(FR  Doc.  94-8222  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4910-99-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

March  30.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0745. 

Regvlation  ID  Number:  LR-27-63 
(Temporary  Regulation). 

Type  ofHeview:  Extension. 

Title:  Floor  Stocks  Credit  or  Refunds 
and  Consumer  Credits  or  Refunds  With 
Respect  to  Certain  Tax-Related  Articles; 
Excise  Tax  on  Heavy  Trucks. 

Description:  LR-27-83  requires  sellers 
of  trucks,  trailers  and  semi-trailers,  and 
tractors  to  maintain  records  of  the  gross 
vehicle  weights  of  articles  sold  to  verify 
taxability. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
4,100. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours,  4  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  4,140  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
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OX'B  Reviewer:  Miio  Siir.fier'uauf 
(202)  395-6880.  Office  cf  Mcr.atjement 
and  Budg<3t.  Rocni  3001,  N.  w  Executive 
Office  Building.  Wushingto:;.  CC  20503. 
Lois  K.  Holland. 

Departmental  /li-po.-t,;  ^'..-nQ;4f^l'  n:  (Officer. 
(FR  EKx;.  94-8215  V.Wl  4-3-94.  B.45  am! 
BlLUNO  CODE  ♦C30-C1-M 


Public  Information  Codection 
Reqijirenents  Submitted  to  0MB  for 
Review 

Mar.h  31,  19M4, 

The  Departnu'rit  of  the  Tr^MSur)  has 
siihmitted  the  following  public 
ir.forniation  coHc-cticn  reqr;i.-»Tnfnt(,';)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Fuhiic  Lav,  96-511.  Copies  of  the 
subniissionls)  may  he  obtained  by 
calling  the  Treasun*-  Bureau  Clearance 
Officer  li.sted.  Comments  regarding  this 
information  cnllei:tion  should  be 
addressed  to  the  OMR  n  \  ieuer  listed 
and  to  the  Treasur,-  Depar.ment 
Clearance  OfHcer,  Department  of  the 
Treasur>'.  Roo'n  2!l'i',  1425  New  York 
Avenue,  N\V.,  VVashiriglGn.  DC.  20220. 

Internal  Revenue  Ser\ite 

OMB  Xnmbrr:  1545-1241, 

Rf'oulciion  ID  Si:mbrr:  r^S-Cr)2-9n 
Fn-ai; 

Type  of  nf.ii  \y:  Lx'ensiun. 

Title:  Sjiecinl  Valuation  Kuies. 

I'lCi  >:j<tinn:  .Suction  2703  of  tlrj 
I.nt'  n;ai  KvAenue  Cede  .?ilo-.'vs  v:.ri.Mi.s 
elections  b.y  faiiiih  i-it  ;!,•'•:•=  v.h.i  make 
g'fts  of  comm.on  s*f>  k  .:r  p;\-M. .:.',}; 
inte.'-esfs  and  retui.'i  soj.ior  i;/, 
e!er;iioiis  a*"feft  the  v;:l  u,  tt  t! 
ir.tr  r;.str  and  1};^  retail. td  ii.\ 


!s.  Thi; 

'  1  c.  -I 


Fvspcndi'nts:  Individuals  or 
househoid.N. 

Estimated  h'urrber  of  Respondents: 
1.200. 

Estimated  Burden  Horrs  Per 
Respondent:  25  minutes. 

F-f-quency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reprrting  Burden: 
496  hcurs. 

Clearance  Officer:  Garrick  Shear  (202) 
022-3869,  Intecnal  Revenue  S*  r\ice. 
Room  5571,  1111  Constitution  Avenue. 
N\V.,  Uashinglnn.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-685C,  Office  of  Management 
and  Budget.  Room  3001,  New  Executive 
Chce  Building,  Washingion.  DC  20503. 
Lcis  K.  Hollaiid. 

DcLurtmerti:!  Hf^pvi-s  Sta:-.agfn:t^nt  C'ficer. 
|FR  Dwc.  04-S2-!h  Fr.-d  4-5-94:  8:45  am] 
B!LU^*G  core  »t;j-ci-M 


Interna!  RevenLe  Service 

Nonconvftntional  Source  Fuel  Credit; 
Publication  o'  irflstion  .Adjustment 
Factor,  Nonconvent'.->nal  Source  Fuel 
Creri  ♦.  and  Re*e  enoe  Price  for 
C8le."c;:uYeaM5?3 


.;e  CRS), 


AGENCY:  Internal  R-ve:,  je  Sc:r 
Tr-.  asury 

ACTION.  I'ublica'.i.n  cf  ii^.Tiiiun 
ad::,>in?trt  f^'tor.  n     '-xrwn'!cnal 
source  fuel  cr<  j;t.  rnd  rrf'  rence  pj'ce 
{'-.r  calendar  y-  ir  1:;)3  as  required  tjy 
(■►•^.tion  2'i  of  tb.e  i':)ernai  Fevi  nue  Cocie 

ij.:^.c.  2<^). 


I- 


Si..».'r  \r\.  The  inflation  adjustment 
f  i;  •  :. .  '...r  onvtMional  source  fuel 
cr-  i:;.  ;,'-.d  relenLT.ce  jjiice  are  used  i;i 


determining  the  availability  of  the  tax 
credit  for  production  of  fuel  from 
nonconventional  sources  under  section 
29  of  the  Internal  Revenue  Code. 
DATES:  The  1993  inHation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calenddj  year 
\9)3. 

INFLATION  FACTOR:  Tne  inflation 
adjustment  factor  for  calendar  year  1993 
is  1.8918. 

CREDfT:  The  nonconventional  source 
fuel  credit  for  calendar  ye."r  1993  is 
$5.68  per  barre!-of-cil  equivalent  of 
qualified  fuels. 

PRICE:  The  reference  price  for  caltndar 
year  1993  is  $14.24. 

Because  die  above  reference  price 
does  not  exceed  S23.50  multiplied  by 
the  inflation  adjustment  fact'—  the 
phaseout  of  credit  provided  !.,r  .-i 
section  Zgi.'bKl)  of  the  Interna;  lUvonue 
Code  does  not  occur  for  any  qualified 
fuel  ba.sed  on  the  above  reference  price. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  inflation  factor  and  rrpc''.(— Thomas 
Thomp'-on,  CirR,  Interna!  Revenue 
S"-.ice,  1111  Coiistitulicn  Ave.,  N\V., 
W.r.shington.  DC  20224,  TLl.phcne 
N.inbcT  (202)  674-05c5  (not  a  t  jil-frce 
nunher). 

Tpr  l.hp  rr-frr-n^e  price — David 
M'.Mur.-^,  rC  I>:).V:J'.\S1.R.  Ir.te-T'-;! 


'"  .( e,  1111  Conf^i'uticn 

W,-..'  .;.^tcn,  DC2':.:2-;, 

/••iniber(202)  r,22-ji:, 


R 

AM-...VVV. 

'I-  !•;■;;'  T  1/  /timber  Cor  1  r,  '  '-'ii  -.1  I 

a  toll-free  i:',;n"bf: 

Ptuart  L.  B.'_•^'^-.. 

Aisodute  Chief  Counr.el  (Domfistic). 

in- Dh.  <'M:^:"r.;,.d3-3;-94,4  2)ir.i 

B.LLiKCi  cout  4<i3:-o-,  -a 


ut 
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Sunshine  Act  Meetings 

I 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(eH3). 


INTER-AMERICAN  FOUNDATION  BOARD 

MEETING 

TIME  AND  DATE:  April  19,  1994.  2:00 

p.m.,  4:00  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 

Arlington.  Virginia  22203. 

STATUS:  Open  except  for  the  portions 

specified  as  closed  session  as  provided 

in  22  CFR  Fart  1004.4(b). 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  January 
11,1 994 ,  Meeting  of  the  Board  of  Directors. 

2.  Chairman's  Report. 

3.  President's  Report. 

4.  Designation  of  Interim  President. 

5.  Audit  Committee  Report. 
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6.  Board  Meeting  Schedule. 

7.  Procedure  to  Deal  with  Complex  Issues. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  841-3894. 

Defed:  April  4,  1994. 
Adolfo  A.  Franco, 
Sunshine  Act  Officer. 
IFR  Doc.  94-8398  Filed  4-4-94;  3;28  pm] 

BILUNO  CODE  T025-01-M 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Phirsuant  To  The  Government  In  the 

Sunshine  Act 

(Public  Law  94-409)  [5  U.S.C.  Section 

552bl 

TIME  AND  DATE:  10:00  a.m.,  Friday,  April 
8.  1994. 


PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase.  Maryland.  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matter  has  been  placed  on  the 
agenda  for  the  open  Parole  Commission 
meeting. 

Proposal  to  close  one  of  the  Commission's 
regional  offices. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  March  30,  1994. 

Rockne  Chickinell, 

Deputy  General  Counsel.  U.S.  Parole 
Commission. 

IFR  Doc.  94-8386  Filed  4^-94;  2:49  pm) 

BILUNO  CODE  4410-01-M 


C- 


Wednesday 
April  6,  1994 


Part  II 


ff        X         s 


Environmental 
Protection  Agency 

40  CFR  Parts  86,  88,  and  600 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines; 
Refueling  Emission  Regulations  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86,  88,  and  600 

[AMS-FRL-4831-«] 

RIN  2060-AC64 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Refueling  Emission 
Regulations  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  contains 
EPA's  final  rule  implementing  the 
control  of  vehicle  refueling  emissions 
through  the  use  of  vehicle-based 
systems.  It  applies  to  light-duty  vehicles 
and  light-duty  trucks.  The  rule  applies 
to  all  fuels  used  by  a  vehicle,  and 
includes  special  provisions  for  Vf;hicles/ 
fuels  judged  to  be  inherently  low  in 
refueling  emissions.  For  light-dutv 
vehicles,  the  requirements  begin  in  the 
1998  model  year,  and  phase  in  over 
three  model  years.  In  the  1998  model 
year,  40  percent  of  each  manufacturer's 
light-duty  vehicles  must  meet  the 
requirements.  This  increases  to  80 
percent  in  the  1999  model  year  and  rises 
to  100  percent  in  model  years  2000  and 
later.  A  special  provision  for  phase-in  is 
also  included  for  small  volume 
manufacturers  of  light-duty  vehicles. 

This  requirement  also  applies  to  light- 
duty  trucks.  For  light-duty  trucks  with 
a  gross  vehicle  weight  rating  of  0-6000 
lbs,  the  requirement  begins  in  model 
year  2001  and  phases-in  over  three 
model  years  at  the  same  rate  as  applied 
to  light-duty  vehicles.  For  light-duty 
t.nicks  with  a  gross  vehicle  v^eight  rating 
of  6001-8500  lbs.  the  requirement 
commences  in  model  year  2004  and 
phascs-in  over  three  model  years  at  the 
same  rale  as  light-duty  vehicles.  The 
rule  does  not  apply  to  heavy-duty 
\chic!':3. 

Tills  rule  also  establishes  certification 
rcquirer;-.?nls  covering  test  procedures 
for  integrated  and  non-integrated 
con'.-nl  system  design.;,  a  refueling 
emission  standard  of  0.20  g/gallon  and 
other  related  certification  requirements 
and  provisions.  Finally,  the  rule 
contains  enforcement  provisions  related 
tu  liability.  Selective  Enforcement 
Auditing  and  nonconformance 
penalties. 

EFFECTIVE  DATES:  This  fii'.al  rule  is 
effective  on  May  6,  1994. 

Theiiew  information  collection 
rcqulren;(ints  contained  in  40  CFR  parts 
86  and  R>i  applying  to  1998  and  lot.  r 
model  year  vehicles  have  not  been 


approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  are  not  effective 
until  OMB  has  approved  them.  EPA  will 
publish  a  technical  amendment  in  the 
Federal  Register  once  the  information 
collection  requirements  are  approved. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-87-11,  located  in  the  Air  and 
Radiation  Docket  and  Information 
Center  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC,  20460  and  is  available 
for  public  review  in  room  M-1500. 
Relevant  materials  may  also  be  found  in 
Public  Docket  No.  A-84-07.  established 
in  support  of  EPA's  assessment  of  air 
pollution  regulatory  strategies  for  the 
gasoline  marketing  industry.  The 
dockets  may  be  inspected  from  8  a.m.  to 
4  p.m.  Monday  through  Friday,  except 
for  government  holidays.  Under  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Br>'son,  U.S.  EPA  (RDSE>-12), 
Special  Regulaton,'  Projects  Branch, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105,  telephone: (313)  741-7828. 
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I.  Background 

On  August  19, 1987,  EPA  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
control  of  vehicle  refueUng  emissions 
(52  FR  31162).  The  proposal  described 
the  need  for  these  controls  as  well  as  the 
conclusions  of  an  EPA  study  of  gasoline 
marketing  emissions  comparing  the 
relative  merits  of  the  two  available 
control  technologies;  Systems 
incorporated  into  the  gasoline 
dispensing  pump  system  design  (knov.-n 
as  Stage  II  vapor  recovery)  and  systems 
incorporated  into  the  design  of  the 
vehicle  (known  as  onboard  refueling 
vapor  recovery  (ORVR))  (see  Public 
Docket  A-84-07).  Based  on  this  study, 
along  with  EPA's  analysis  and  response 
to  public  comments  published  in 
documents  separate  from  the  NPRM 
(Evaluation  of  Air  Pollution  Regulatory 
Strategies  for  Gasoline  Marketing 
Industry — Response  to  Public 
Comments  {II-A-20).  Draft  Regulatory 
Impact  Analysis:  Proposed  Refueling 
Emission  Regulations  for  Gasoline- 
Fueled  Motor  Vehicles,  Vols.  I  and  II) 
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{lI-A-18,  19),  and  technical  support 
documents  related  to  ORVR  test 
procedure  (II-A-08)  and  ORVR  vehicle 
safety  (II-A-17),  EPA  proposed  to 
require  refueling  emission  control 
through  ORVR  systems.  The  above 
mentioned  studies  are  available  in 
public  docket  A-87-11.  All  future 
references  of  this  nature  can  be  found  at 
the  cited  location  in  public  docket  A- 
87-11  unless  otherwise  indicated. 

Subsequent  to  the  publication  of  the 
NPRM,  EPA  held  a  public  hearing  in 
October  1987,  followed  bv  an  extensive 
public  comment  period  which  closed  in 
February  1988.  Comments  were 
analyzed  by  EPA  and  key  issues  were 
assessed.  As  a  result,  EPA  determined 
that  the  final  rulemaking  should  be 
delayed  pending  the  resolution  of  safetv 
concerns  expressed  by  both  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  (part  of  the  Department  of 
Transportation  (DoT))  and  a  number  of 
the  commenters.  The  final  rule  was 
further  delayed  when  it  became  evident 
that  Congress  would  address  issues 
concerning  refueling  controls  in  the 
1990  Clean  Air  Act  Amendments 
(CAAA). 

The  1990  Amendments  revised 
section  202(a)(6)  of  the  CAA  to  read  as 
follows: 

Within  1  year  after  the  date  of  the 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990,  the  Administrator  shall,  after 
consultation  with  the  Secretary  of 
Transportation  regarding  the  safety  of 
vehicle-based  ('onboard')  systems  for  the 
control  of  vehicle  refueling  emissions, 
promulgate  standards  under  this  section 
requiring  that  new  light-duty  vehicles 
manufactured  beginning  in  the  fourth  model 
year  after  the  model  year  in  which  the 
standards  are  promulgated  and  thereafter 
shall  be  equipped  with  such  systems. 

Subsequent  to  the  enactment  of  the 
CAAA,  EPA  continued  its  consultation 
with  DOT/NHTSA  related  to  the 
potential  safety  concerns  regarding  the 
implementation  of  vehicle-based 
refueling  emission  controls.  In  July 
1991,  NHTSA  completed  an  updated 
safety  study  entitled  "An  Assessment  of 
the  Safety  on  Onboard  Refueling  Vapor 
Recovery  Systems".  On  September  3, 
1991,  EPA  published  an  additional 
Federal  Register  notice  (56  FR  43682) 
releasing  the  NHTSA  report  for  public 
review  and  seeking  further  comment  on 
key  issues  involved  with  ORVR 
controls,  most  notably  on  circumstances 
that  had  changed  since  the  publication 
of  the  NPRM.  The  notice  also  described 
and  sought  comment  on  a  document 
entitled  "Summary  of  Changed 
Circumstances",  which  discussed 
statutory  changes,  technology 
development,  and  potential 


modifications  to  the  refueling  test 
procedure. 

EPA  held  a  public  hearing  on 
September  26  and  27,  1991,  and  public 
comments  were  received  for  30  days 
thereafter.  After  reviewing  these 
comments,  EPA  continued  its 
consultation  with  NFiTSA.  Based  on  the 
outcome  of  the  consultation,  EPA 
determined  that  ORVR  controls  should 
not  be  required  at  that  time.  The  Agency 
took  this  step  because  it  concluded, 
after  consultation  with  NHTSA  and  after 
considering  the  conclusions  of  NHTSA's 
safety  study,  that  ORVR  controls  posed 
"unreasonable"  safety  risks  relative  to 
Stage  II  systems.  A  Federal  Register 
notice  detailing  the  decision  and  the 
supporting  rationale  was  published  on 
April  15,  1992  (57  FR  13220). 

EPA's  action  was  challenged  bv 
representatives  of  the  petroleum 
refining,  gasoline  marketing, 
environmental  and  consumer  auto 
safety  communities.  Thev  argued  that 
section  202(a)(6)  of  the  CAA  created  a 
non-discretionarv  duty  to  promulgate 
ORVR  standards'for  LDVs.  The  court 
agreed,  holding  that  EPA  had  no  choice 
but  to  promulgate  such  standards,  and 
that  the  entire  safety  analysis  in  the 
April  15.  1992  notice  was  flawed 
because  of  the  comparison  with  Stage  II 
technology,  a  comparison  not  allowed 
by  the  te.xt  of  the  statute.  NRDCv.  EPA. 
983  F.  2d  259,  261,  269-71  (DC.  Cir. 
1993).  The  court  stated  further,  in  dicta. 
that  the  record  did  not  establish  that  all 
ORVR  systems  present  inherent  and 
unreasonable  safety  risks.  Id.  at  261, 
270.  The  court  set  aside  the  April  15, 
1992  Agency  action,  and  ordered  EPA  to 
promulgate  regulations  requiring 
vehicle-based  refueling  controls  on 
LDVs  in  accordance  with  the  CAA. 

The  petitioners  further  moved  the 
court  for  an  order  requiring  EPA  to  issue 
ORVR  requirements  by  a  particular  date. 
Before  the  court  ruled,  EPA  and  the 
petitioners  entered  into  a  settlement 
agreement  whereby  the  Agency  agreed 
to  promulgate  such  rules  bv  January  22, 
1994  (58  FR  33813,  June  21,  1993).' 

Subsequent  to  the  court's  decision, 
EPA  published  two  Federal  Register 
notices  (May  27,  1993,  58  FR  30731  and 
June  17,  1993.  58  FR  33418)  seeking 
public  comment  on  the  key  issues  that 
had  changed  since  the  last  public 
comment  period.  EPA  also  held  a  public 
hearing  on  these  issues  on  July  22,  1993, 
and  solicited  comments  for  30  days 
thereafter.  EPA  has  analyzed  these 
additional  comments,  and  has  revised 
its  proposed  regulations  accordingly.  To 
support  this  rule,  two  key  documents,  a 
Final  Regulatory  Impact  Analysis  and  a 
Summary  and  Analysis  of  Comments 


have  been  completed  and  are  available 
for  review  in  the  public  docket. 

The  remainder  cf  the  document  is 
divided  into  sections.  Section  II 
describes  the  various  aspects  of  the  rule 
as  listed  in  the  Table  of  Contents  above. 
and  provides  rationale  for  the 
approaches  being  implemented.  Section 
III  describes  the  long  and  extended 
public  participation  in  the  rulemaking 
process  and  previous  study.  Section  IV 
summarizes  the  Regulatory  Impact 
Analysis.  Finally,  sections  V  through  X 
describe  various  aspects  of  the  rule  with 
regard  to  compliance  with  various 
ac'ministrative  requirements  such  as  the 
Regulatory  Fle.xibility  Act  and  the 
P.'iperwork  Reduction  Act. 

II.  Description  of  the  Rule 

A.  Applicability 

1.  Application  of  the  Refueling  Emission 
Standard  to  LDVs 

Section  202(a)(6)  of  the  Act  mandates 
that  EP.A  promulgate  requirements  for 
new  light-duty  vehicles  (LDVs)  to  be 
equipped  with  ORVR  systems.  In  the 
August  1987  NPRM,  EPA  proposed  that 
ORVR  requirements  apply  to  LDVs  and. 
in  this  rule,  is  finalizing  that  LDV 
portion  of  the  original  NPRM,  consistent 
with  the  statutory  requirements.  The 
model  year,  phase-in,  certification  and 
other  requirements  for  LDVs  are 
discussed  in  sections  B  through  F, 
below. 

2.  Extension  of  the  ORVR  Requirement 
to  LDTs 

Under  the  authority  provided  in 
Section  202(a)(1)  of  the  Clean  Air  Act 
(CAA).  EPA  is  applying  the  ORVR 
requirement  to  light-duty  trucks  (LDTs). 
EPA  is  finalizing  portions  of  that 
proposal  in  today's  rules.  Each 
manufacturer's  LDTs  will  have  to  meet 
the  refueling  emission  requirements 
under  the  phase-in  schedule  and 
compliance  program  for  trucks 
described  in  the  Implementation  section 
below. 

In  reaching  this  decision.  EPA  has 
conducted  a  detailed  analysis  of  the 
need  for  and  desirability  of  extending 
the  requirement  beyond  the  LDV  class. 
The  analysis  is  detailed  in  the 
supporting  Regulatory  Impact  Analysis 
(RIA)  available  in  the  public  docket.  The 
key  points  are  summarized  below. 

First,  the  rule  affects  pollutants  which 
"cause  or  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare" 
(Section  202(a)(1)).  Hydrocarbons,  as 
ozone  precursors,  have  long  been  an 
essential  object  of  emission  control 
strategies  (both  vehicles  and  non- 
vehicles).  Ambient  ozone  is  an  irritant 
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that  adversely  affects  pulmonary 
membranes,  lung  tissues,  and  lung 
functions,  and  is  also  associated  with 
adverse  ecological  effects.  Refueling 
emissions  also  contain  benzene,  a  Group 
A  human  carcinogen.  The  gasoline 
vapors  themselves  also  adversely  affect 
public  health  and  welfare. 

Second,  and  perhaps  most 
compelling,  is  the  large  amount  of 
refueling  emissions  which  arise  from 
these  UDTs.  In  1990.  trucks  represented 
about  33  percent  of  the  gasoline  used  by 
highway  motor  vehicles.  Using 
American  Automobile  Manufaf:turers 
Association  (AAMA)  figures,  retail  trutk 
sales  have  increased  at  a  compound 
annual  tj-.h  of  4-5  percent  over  the  past 
ten  years,  ^nd  this  growth  is  projected 
to  continue  well  into  the  next  centurj". 
This  increase  in  sales  and  market 
fraction  has  led  to  an  increase  in  the 
gasoline  used  by  trucks.  The  fraction  of 
gasoline  used  by  LDTs  is  projected  to 
increase  to  37  percent  by  2000  and 
continue  at  that  level  or  higher  in  the 
future.  Thus,  the  percentage  of  the 
refueling  emissions  inventory 
attributable  to  LDTs  is  large  and  is 
expected  to  increase  in  the  future. 

Another  way  to  look  at  the  m.agnitude 
of  the  emissions  from  LDTs  is  the 
equivalent  gram  por  mile  (g/mi) 
emission  rate  attributable  to  their 
uncontrolled  refueling  emissions.  As 
s.hown  in  the  RIA.  taking  into  account 
Phase  II  R\-P  control  and  the  RVT  effects 
of  reformul.-ited  gasoline,  the  nationwide 
unrontfoUed  refueling  emission  rate 
during  the  ozone  season  for  LDTs  is 
about  0.22  ^/mi.  Thi  se  arc  large 
emission  mU-s  in  ccntrast  to  th(:r.  ^ 
controlled  by  other  strategies  bein^ 
implemof.if-d  und  .-r  the  1990  C.\AA  and 
being  con-^idcr.^d  by  the  states  in  their 
State  Implementati'^n  Plans.  A  good 
example  is  the  Cle.an-Fuel  Fhet 
requlremt-iits  under  section  246  of  the 
C.\.\  and  the  Low  rmisiion  Vehicle 
program  being  i.'-irdem^intLfd  in 
California  ar.d  perhaps  in  other  states. 
In  th.-'se  cases  die  equival-;nt  emission 
reiiuctio:;s  a.^e  in  the  range  of  0. 12  to 
O.lSs'iniie. 


Third.  EPA  believes  dial  ORVR 
controls  are  technologically  feasible  for 
LDTs.  Reports  and  other  materials 
submitted  to  the  docket  over  the  past 
several  years  as  well  as  comments  by 
the  regulated  industry'  indicate  that 
prototype  ORVR  systems  have  been 
installed  on  a  number  of  passenger  cars 
and  light  trucks  (IV-A-06,  IV-D-682, 
630. 682, 685, 688, 864. 701,  712, 718. 
719,  720.  721.  IV-E-50,  73).  As  is  now 
the  case  with  evaporative  control 
systems,  we  anticipate  that  the  control 
technology  used  fur  LDT  ORVR  systems 
will  be  very  similar  to  that  applied  to 
LOVs.  Aldiough  there  are  some 
differences  between  LDV  and  LDT  fuel 
systems  (eg.,  tank  size  in  some  larger 
LDfTs),  the  general  fuel  system  concepts, 
designs,  and  configurations  are  very 
sijiiiiar.  In  addition,  vehicles  in  both 
classes  must  meet  the  recently 
promulgated  enhanced  evaporative 
emission  control  requirements 
beginning  in  the  1996  model  year.  As 
with  LDVs,  EPA  onticipates  that  the 
sattie  evaporati\e  emission  control 
tecJhnology  can  bo  applied  to  control 
refueling  emissions  in  LDTs.  To  ensure 
that  the  enhanced  evaporative  control 
^jvstom  canister  and  purge  system  can  be 
applied  to  ORVR  control's,  EP,-\  is 
applying  the  sarno  refueling  emission 
test  procedure  approach  to  LDTs  as  is 
b-lnR  applied  to  LDVs.  The  cnlv 
significant  design  difference  will  be  the 
need  for  some  form  of  a  fillneck  seal. 
HfTvvever,  with  the  aHticipatcd  liquid 
seal  approach  this  requires  at  most  a 
minor  fillneck  modification  and  does 
not  involve  new  hardware. 

While  there  are  vehicle-lo-vehicle 
differences  in  fiiel  system  designs,  these 
aiTri.  t  both  the  evaporative  and  refueling 
emission  rates  for  a  given  vehi,;le/fuel 
system  design.  To  EPA's  Lnowledge 
there  is  nothing  uiiique  about  the  design 
or  function  of  LDT  fuel  systems  relativo 
to  LDVs  which  would  si:ggest  that  the 
te  it  proci;durc  approich  being  applied 
to  LDVs  would  not  be  equally  effective 


fur  LDTs  in  acromplishing  the  ,. 
allp'.ving  the  v.-jdespr-'ad  use  of 
ini'grated  enhanced  evaporative/ 


if 


refueling  emission  control  systems. 
Although  uncertainty  has  been 
expressed,  no  commenter  provided  data 
or  even  a  substantiated  argument  to 
support  the  view  that  the  test  procedure 
modifications  would  not  be  equally 
effective  in  facilitating  LDT  use  of 
integrated  enhanced  evaporative/ 
refueling  control  systems.  In  fact,  testing 
conducted  by  the  Coordinating  Research 
Council  (CRC-APR.\C  Project  VE-6) 
(IV-D-565)  and  EPA  (II-A-06)  indicate 
no  significant  difference  between  LDV 
and  LDT  uncontrolled  refueling 
emission  rates.  As  is  the  case  for  LDVs, 
the  refueling  test  procedure  approach 
described  above  should  allow  the 
widespread  use  of  integrated  refueling/ 
evaporative  control  systems  for  LDTs. 
Thus,  since  there  is  no  problem  with 
applying  enhanced  evaporative  control 
systems  to  LDTs,  there  should  be  no 
problem  with  uitegrated  evaporative/ 
refueling  control  systems. 

The  benefits  of  applying  the  ORVR 
requirements  to  LDTs  exceed  the  costs 
of  the  requirement.  Since  EPA  believes, 
and  the  manufacturers'  comments 
indicate,  that  most  vehicles  will  use  an 
integrated  evaporative/refueling  control 
system,  the  incremental  costs  of  LDT 
ORVR  controls  are  relatively  small.  As 
detailed  in  the  RIA,  EPA's  cost  is 
comprised  of  added  hardware  (mostly 
an  improved  vent/rollover  valve  and 
larger  diameter  vapor  line)  and  short 
term  development  costs  (fur  emissions 
and  safety  certification.  f.acility 
modification  hardware.'tooling 
modifications,  and  systems  engineering) 
minus  the  fuel  recovery  credit.  The  size 
of  the  fuel  recovery  credit  depends  on 
the  amount  of  vapor  captured.  This  in 
turn  depends  on  the  fuel  used,  the 
emissions  rate  (g/gal).  and  the  presence 
or  absence  of  Stage  11  vapor  recovery. 
TaVJng  all  of  these  factors  into  account, 
and  a.isuming  Stage  II  controls  in  most 
of  the  ozone  NAAs,  the  cost  estimate  for 
LDTs/HDVs  are  shown  below  in  Table 
1. 


Table  1.- 

-ESTIMATED  PER-VEH!CLE  COSTS  OF  ORVR  SYSTEMS  IM  LDTS 

Vehicle  g.oup 

Hard-w-"-e 
(S'vehicie) 

Deveiop 
(S.'vehicie) 

Coeriit^ng  cost 
(NPV) 

Short  term 
net  cost 

Long  term 
net  cost 

LDT 

S4.79 

S265 

-S3.70 

S3.74 

SI  .09 

For  vehicles  operating  in 
nonattainment  areas  (N'AAs),  the 
recovery  credits  are  smaller  and  the 
short  and  long  term  net  costs  increase 
by  about  S3  per  vehicle  over  those  in  the 
table  above. 


As  was  discussed  above,  LDTs 
rep.resent  over  33  percent  of  the  nation's 
gasoli.ne  consumption.  With  the  test 
procedure  and  control  system  approach 
m.entioncd  above,  EPA  expects  that  the 
in-usf!  control  efficiency  of  LDT  ORVR 


systems  will  exceed  95  percent. 
Incremental  to  Stage  II  controls,  LDT 
ORVR  controls  would  provide  a 
nationwide  average  annual  emission 
reduction  of  115.000  tons  between  1998 
and  2020.  Reductions  in  NAAs  with 
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Stage  II  controls  are  large  as  well.  With 
no  Stage  II  phase-out,  the  average 
annual  emission  reduction  in  the  N^\As 
is  31.000  tons.  If  Stage  II  is  phased  out 
when  ORVR  is  in  widespread  use 
(2010).  the  average  annual  emission 
reduction  in  the  NAAs  attributable  to 
LDT  controls  increases  to  68.000  tons. 
These  incremental  reductions  in  NAAs 
are  large  relative  to  the  other  control 
options  available. 

As  is  discussed  below,  reductions  in 
refueling  emissions  have  value  in  all 
areas  of  the  country.  However,  the  main 
focus  of  the  ORVR  requirement  is  to 
provide  ozone  NAAs  additional 
reductions  to  assist  them  in  complying 
or  maintaining  compliance  with  the 
ozone  standard.  Thus,  the  important 
areas  to  consider  are  those  which  are 
not  now  in  compliance  with  the  ozone 
standard.  At  present  there  are  54 
marginal  or  worse  ozone  NA  areas, 
which  represent  about  54.9  percent  of 
the  nationwide  highway  gasoline 
consumption.  Of  these  54  areas,  about 
43  now  have,  or  are  expected  to  have, 
St^ge  II  vapor  recovery  systems  in  place. 
Since  ORVR  controls  are  required  on  all 
LDVs,  and  Stage  II  vapor  recovery  is  (or 
will  be)  in  place  in  most  moderate  or 
worse  ozone  NAAs.  the  key  comparison 
to  be  made  is  (1)  retaining  Stage  II 
controls  in  the  moderate  or  worse  ozone 
NAAs  solely  for  the  purpose  of 
controlling  LDT/HDV  refueling 
emissions,  versus  (2)  requiring  ORVR 
controls  for  LDTs  and  possibly  HDVs. 
assuming  the  Stage  II  control  that  is  or 
will  be  in  place.  This  comparison 
pro\ides  a  worst  case  perspective  on  the 
LDT/HDV  cost  effectiveness,  since 
benefits  outside  N.-^As  are  ignored  and 
planned  Stage  II  is  assumed  to  continue 
after  the  ORVR  requirement  is 
promulgated. 

As  is  described  in  the  RIA,  EPA  has 
conducted  the  analysis  for  both  the 
Stage  II  retention  and  ORVR  options. 
The  cost  effectiveness  of  retaining  Stage 
II  solely  for  the  purpose  of  controlling 
LDT/HDV  refueling  emissions  is  about 
$3400  per  ton.  The  cost  effectiveness  of 
the  LDT  ORVR  controls  incremental  to 
the  Stage  II  now  in  place  is  about  $200 
per  ton  if  Stage  II  is  phased  out  when 
ORVR  control  is  in  widespread  use 
(2010)  and  only  about  $700  per  ton  if 
Stage  II  is  never  phased  out.  Under 
either  scenario  the  cost  effectiveness  of 
the  ORVR  option  is  attracti\-9  Thus, 
even  with  the  Stage  II  controls,  it  is 
more  cost  effective  to  require  ORVR 
controls  on  LDTs  than  to  retain  Stage  11 
solely  for  controlUng  LDT/HDV 
refueline  emissions. 

In  addition  to  the  VOC  emission 
reduction  benefits  cited  above.  LDT 
ORVR  controls  have  other  benefits. 


These  benefits  have  not  been  considered 
in  the  calculations  above,  but  would 
further  enhance  the  attractiveness  of 
LDT  ORVR.  LDT  ORVR  controls  would 
result  in  an  average  annual  fuel  savings 
equivalent  to  about  31  million  gallons  of 
gasoline  per  year  between  the  period 
1998  and  2020  assimiing  no  Stage  II 
phase-out,  and  about  43  million  gallons 
per  year  if  Stage  II  is  phased  out.  In 
addition,  there  will  be  health  benefits  as 
a  result  of  reductions  in  air  toxic 
emissions.  Best  estimates  are  the 
avoidance  of  2-3  cancer  incidences  per 
year  as  a  result  of  lower  refueling 
benzene  emissions.  Additional  cancer 
avoidances  are  possible  depending  on 
the  assumption  regarding  the 
toxicologica";  impact  of  the  remainder  of 
the  constituents  of  the  gasoline  vapor. 
Reductions  in  potential  non-cancer 
health  effects  and  welfare  benefits  such 
as  reduced  crop  and  material  damage 
due  to  ozone  would  occur  as  well. 
In  summary.  EPA  has  decided  to 
implement  ORVR  controls  for  LDTs  for 
several  reasons:  Their  contribution  to 
the  VOC  InN-entory  is  significant  and 
there  is  a  need  for  additional  VOC 
reductions  to  address  air  quality 
concerns,  the  control  is  technologically 
feasible  and  inexpensive,  there  are 
additional  valuable  benefits,  and.  as 
discussed  in  the  RIA.  the  cost 
effectiveness  is  very  attractive. 
espiK:ially  when  compared  to  other 
programs  being  implemented  and  under 
consideration.  The  analysis  shows  that 
the  cost  effectiveness  of  implementing 
ORVR  controls  for  LDTs  is  superior  to 
retaining  Stage  II  controls  for  the  same 
purpose.  The  overall  benefit  to  cost  ratio 
for  LDT  ORVR  is  about  1.5.  If  the 
application  of  ORVR  controls  to  LDVs 
and  LDTs  allows  phaseout  of  Stage  II 
controls  in  the  future,  the  cost  savings 
attributable  to  Stage  II  operations/ 
maintenance  which  would  no  longer 
occur  would  make  the  average  annual 
costs  of  ORVR  controls  negative  (an 
average  annual  savings  of  over  $40 
million).  Based  on  the  cost  effectiveness 
analysis  and  benefit-cost  ratio,  one 
could  also  justify  implementing  LDT 
ORVR  controls  incremental  to  Stage  11 
controls.  However,  the  long-term 
retention  of  Stage  II  would  seem 
problematic  since  it  would  be  needed 
only  for  heavy-duty  vehicles. 

3.  Heavy  Duty  Vehicles 

In  the  NPRNl,  EPA  proposed  to 
require  ORVR  controls  for  all  HDVs. 
However,  as  discussed  below,  this 
requirement  is  not  being  finahzed  in 
this  rulemaking. 

Information  available  to  EPA 
indicates  that  an  HDV  ORVR  system 
would  be  conceptually  similar  to  those 


applied  LDVs  and  LDTs  and  the  initial 
costs  should  be  relatively  small. 
However,  motor  vehicle  manufacturers 
have  argued  that  the  design  and 
production  of  ORVR  systems  for  HDVs 
would  be  considerably  more  difficult 
than  for  LDVs  and  IJDTs.  Commenters 
have  maintained  that  the  technological 
step  from  light-duty  technology  is 
greatest  with  regard  to  HDVs  which 
have  the  largest  fuel  tanks  and  different 
fuel/vapxjr  system  component  designs 
and  configurations  than  many  smaller 
LDTs.  Comments  regarding  incomplete 
HDVs  expressed  concern  that  secondary 
manufacturers  would  improperly 
modify  or  incorrectly  complete  the 
vehicle  fuel  system  (which  is  usually 
not  fully  installed  for  incomplete  HDVs) 
and  perhaps  affect  the  proper  function 
of  the  manufacturer-provided  ORVR 
system.  Concern  was  also  expressed  that 
secondary'  manufacturers  might  not 
have  the  expertise  to  correctly  install 
the  ORVR  systems  in  all  cases.  In  each 
case  the  primary  manufacturer  may 
have  legal  liability  for  potential 
problems.  It  is  also  worth  noting  that 
many  HDVs  are  also  produced  by  the 
primary  manufacturer  as  an  incomplete 
HDVs,  perhaps  compounding  the 
concern. 

EPA  recognizes  the  manufacturers' 
strong  concerns  about  ORVR 
implementation  issues  that  are  unique 
to  HDVs,  and  agrees  that  in  many  cases 
the  apphcation  of  ORVR  controls  to 
HDVs  would  be  more  difficult  than  for 
LDTs.  Oftentimes  the  fuel  and  vapor 
control  systems  arc  differently 
configiu^  than  tiiose  on  LDTs  and  the 
fuel  tanks  are  larger  and  of  different 
design.  The  large  number  of  commercial 
applications  for  HDVs  leads  to  a  larger 
number  of  unique  body/chassis  designs 
(e.g  ,  12  passenger  vans,  crew  cabs,  long 
bed  pick-ups,  dual  wheel  axle  trucks) 
and  thus  a  larger  number  of  different 
fuel  system  configurations.  Another 
significant  difference  is  that  the  engine 
in  the  HDV  would  be  certified  separate 
from  the  ORVR  system  and  thus  there 
are  additional  challenges  in  matching 
the  canister  purge  provided  by  the 
engine  \*ith  the  needs  of  each  ORVR 
system.  The  manufacturers'  comments 
discussed  above  lay  out  the  special 
concerns  for  incomplete  HDVs. 
including  potential  legal  liabilities  for 
the  primar>'  manufacturer.  Finally,  it 
should  be  noted  that  unlike  LDVs  and 
LDTs  EPA  is  not  aware  of  anv  prototype 
ORVR-equipped  HDVs. 

Given  these  concerns,  the  effort 
needed  to  implement  LDV  and  LDT 
ORVR  systems,  the  relatively  small 
number  of  gasoline-fueled  HDVs.  and 
the  fact  that  the  apphcation  of  ORVR 
standards  to  HDVs  is  discretionary,  EPA 
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is  not  finalizing  the  portion  of  the 
NPRM  which  applies  to  HDVs. 

Even  without  implementing  HDV 
ORVR  requirements  at  this  time,  the 
ORVR  program  still  provides  significant 
benefits.  When  viewed  as  a  percentage 
of  sales.  ORVR  still  applies  to  91 
percent  of  all  gasoline- fueled  trucks  and 
97  percent  of  all  gasoline-fueled 
vehicles.  Similarly,  control  is  still 
achieved  over  86  percent  of  all  gasoline- 
fueled  truck  refueling  c  missions  and  94 
percent  of  all  gasoline  .ohicle  refueling 
emissions.  Thus,  EPA's  final  decision 
that  ORVR  requirements  '-e  not 
required  for  these  vehicles  does  not 
significantly  reduce  the  effectiveness  of 
the  ORVR  program. 

4.  Applicability  to  California  Vehicles 

As  discussed  further  in  the  summary 
and  analysis  of  comments,  today's  final 
rule  implements  a  federal  standard 
applicable  to  all  vehicles  sold  in  the 
United  States.  Based  on  the  language  in 
section  202(a)(6)  of  the  Act,  EPA 
considers  refueling  emissions  control  to 
bo  an  evaporative  standard.  Although 
Ciilifomia  has  motor  vehicle  standards 
in  place  for  model  year  1998  and 
beyond,  including  evaporative  emission 
st  jndards,  to  date  EPA  has  issued  no 
S(  ction  209(b)  waivers  which  consider  a 
federal  ORVR  refueling  program  when 
e  aluating  the  protectiveness,  in  the 
a;  gregate,  of  those  standards.  However, 
E  'A  interprets  section  209(b)(3)  to 
p  -ovide  that  once  a  section  209Cb) 
\.  diver  is  granted,  compliance  with  the 
stae  program  is  deemed  compliance 
with  the  federal  program  standards.  (See 
42  FR  3193,  January  17,  1977).  To  the 
extent  that  a  new  federal  standard  is 
established  subsequent  to  a  waiver,  such 
standard  will  be  considered  in  a  waiver 
reconsideration  or  future  waiver  request 
consideration.  EPA  is  making  no  finding 
at  this  time  how  stringency,  in  the 
ORVR  context,  may  be  considered  in  a 
waiver  proceeding,  should  one  occur.  (It 
should  be  noted  that  EPA  in  this  notice 
is  restating  its  consistent  interpretation 
for  the  convenience  of  rulemaking 
participants,  and  does  not  intend  to 
reopen  for  reconsideration  the  issue  of 
the  effect  of  existing  section  209(b) 
waivers  on  post-waiver  regulations.) 

The  California  Air  Resources  Board 
(CARB)  staff  has  held  one  workshop  to 
discuss  the  proper  application  of 
refueling  control  (November  2, 1993). 
CARB  is  considering  three  courses  of 
action:  adopting  the  federal  ORVR  rule, 
adopting  a  California-specific  ORVR 
rule,  test,  or  standard,  or  maintaining 
that  California's  current  motor  vehicle 
program,  taken  in  the  aggregate,  is  at 
least  as  stringent  as  the  federal  program 
notwithstanding  the  lack  of  ORVR 


controls.  If  California  submits  a  waiver 
request  for  its  evapoi-ative  emission 
control  program  applicabi'?  to  model 
year  1998  or  thereafter,  which  does  not 
include  federal  ORVTi  requirements, 
EPA  will  decide  at  that  time  whether 
California's  motor  vehicle  program  is  at 
least  as  protective  as  the  federal 
program. 

5.  Fuels  Covered 

In  the  September  1991  nnd  May  1993 
notices.  EPA  specifically  solicited 
comments  on  applying  the  ORVR 
requirements  to  highway  motor  vehicles 
powered  by  fuels  other  th'a  gasoline. 
Consistent  with  EPA  policy  on  fuel 
neutrality  and  establishing  a  consistent 
set  of  requirements  for  all  fuels,  today's 
rule  requires  that  LDVs  and  LDTs 
operating  on  any  fuels  be  capable  of 
meeting  the  refueling  emission  standard 
described  below.  It  applies  to  vehicles 
certified  under  both  40  CFR  part  86  and 
40  CFR  part  88.  Although  many 
commenters  stated  that  the  refueling 
standard  should  not  apply  to  vehicles 
opcTating  on  diesel  fuels,  the  section 
202(a)(6)  requirement  by  its  terms 
applies  to  all  LDVs  regardless  of  the 
type  of  fuel  used.  (In  contrast,  section 
202(k)  requires  evaporative  emission 
controls  only  for  "gasolins-fueled  motor 
vehicles".)  However,  EPA  has  attempted 
to  tailor  tha  rrfiieling  emission 
certification  requirements  to  the  fuel 
used. 

Manufacturers  of  vehicles  capable  of 
operating  on  gasolui'i.  alcohol,  or 
gasoline/alcohol  bl.'tuis  must  show  that 
these  vehiclt-s  comply  when  refueled 
with  such  fuels  through  testing  as 
described  later  in  this  preamble.  This 
requirement  applies  to  dedicated  neat 
alcohol  fuel  vehicles  and  vehicles  using 
alcohol  blends.  Bi-fuei  or  dual-fuel 
vehicles  must  meut  the  requirements  on 
both  fuels.  Flexible-fueled  vehicles  must 
meet  the  requirements  on  al!  fuel 
combinations.  At  the  present  time  the 
only  alcohol  fuel  affected  is  methanol. 

However,  a  waiver  of  emission  testing 
requirements  is  available  for  those 
vehicles/fuels  which  are  considered  to 
be  inherently  low  in  refueling 
emissions.  EPA  believes  that  a  general 
engineering  evaluation  approach  is 
acceptable  for  diesel  vehicles  and  diesel 
fuels  for  several  reasons.  Diesel  fuel 
today  has  a  Reid  Vapor  Pressure  (RW) 
of  less  than  one  pound  per  square  inch 
(psi)  (7  kPa)  and  diesel  engines  today  do 
not  raise  the  temperature  of  fuel  in  their 
tanks  substantially  more  than  do 
gasolme  engines  (less  than  130  °F  under 
most  conditions).  For  these  reasons,  the 
\  apor  space  over  the  fuel  in  diesel  tanks 
has  a  very  low  concentration  of  fuel 
vapor  compared  to  that  in  gasoline  tanks 


and  thus  displacement  refueling 
emissions  are  low.  EPA  thus  expects 
diesel  fuel  vehicles  to  meet  the  refueling 
emission  standard  without  a  control 
system. 

Under  this  approach,  the  vehicle 
manufacturer's  certification  application 
must  include  a  statement  that  there  is 
nothing  about  the  vehicle,  its  fuel  • 
system,  or  fuel  that  is  counter  to  EPA's 
assessment  as  discussed  above,  and  the 
manufacturer's  certification  that  the 
vehicle  meets  the  refueling  emission 
standard  (even  without  a  control 
system). 

EPA  retains  the  opportunity  to  test 
vehicles  to  ensure  that  they  comply 
with  the  emission  standard  during 
certification  confirmatory  testing. 
Selective  Enforcement  Audits,  and  in- 
use  testing.  EPA  also  retains  the  right  to 
retract  the  engineering  evaluation 
option  for  diesel  vehicles  if  the  RVT  of 
in-use  diesel  fuel  increases  or  is 
expected  to  increase  beyond  1  psi  (7 
kPa)  or  a  significant  increase  in  fuel 
tank  temperatures  is  expected. 

Since  exhaust  and  evaporative 
emission  requirements  now  exist  for  all 
new  methanol-fueled  (neat  and  blend) 
vehicles,  these  shall  be  required  to 
comply  with  the  ORVR  standards  under 
the  same  phase-in  schedule  as  gasoline- 
fueled  vehicles.  EPA  expects  that  these 
vehicles  will  use  a  technology  similar  to 
that  used  to  comply  with  the 
evaporative  emission  requirement. 

The  refueling  control  requirement 
will  be  applied  to  other  dedicated,  dual- 
fuel,  bi-fiiel,  and  flexible-fuel  vehicles 
using  other  fuels  (e.g.,  dedicated  and 
hybrid  electric  vehicles,  ethanol  and 
ethanol  blends,  compressed  and  liquid 
natural  gas,  liquified  petroleum  gas)  as 
regulations  covering  these  fuels  are 
implemented  in  the  future.  Lead  time, 
safety,  and  other  factors  will  be 
considered  in  the  course  of  these 
actions.  Full  testing  and  engineering 
evaluation  certification  options. will  be 
considered. 

B.  Implementation 

1.  Leadtime,  Effective  Model  Year  and 
Phase-in  Requirements 

Section  202(a)(6)  of  the  Act  specifies 
a  four  model  year  lead  time  before 
ORVR  requirements  are  to  become 
effective  for  LDVs  ("vehicles 
manufactured  begiruiing  in  the  fourth 
model  year  after  the  model  year  in 
which  the  standards  are  promulgated"). 
After  this  four-year  lead  time,  a  three- 
year  phase-in  period  begins,  during 
which  40  percent,  80  percent,  and  100 
percent,  respectively,  of  each 
manufacturer's  sales  of  new  LDVs  will 
need  to  meet  the  ORVR  requirements. 
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Today's  action  is  occurring  early  in  the 
1994  model  year.  Thus.  ORVR 
requirements  for  LX)Vs  will  become 
effective  with  the  1938  mode!  \ car.  At 
least  40  percent  of  eich  manufacturer's 
LDV  sales  will  need  to  meet  ORVT^ 
requirements  in  model  year  1998,  80 
percent  for  model  year  1999,  end  100 
percent  for  model  years  2000  arai  later. 

Since  the  application  of  ORVR 
requirements  to  LDTs  is  und^'r  the 
general  authority  in  section  202;a)(l), 
the  specific  lead  time  and  phase-in 
requirements  of  section  202(aK6)  do  not 
automatically  apply.  Rather,  the 
standard  "shall  take  effect  after  such 
period  as  the  Administrator  finds 
necessary  to  permit  tlie  development 
and  application  of  the  requisite 
technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
"  (Section  202(a)(2)). 

As  discussed  elsewhere  in  this 
preamble,  EPA  believes  that  the  nature 
cf  ORVR  technology  for  LDTs  will  be 
very  similar  to  that  for  LX)Vs  and  that 
the  cost  of  controls,  incremental  to  the 
cost  of  enhanced  evaporative  emission 
controls,  is  minimal.  EPA  also  does  not 
believe  that  ORVR  controls  for  LDTs 
present  different  safety  issue?  than 
canisters  on  LDV&  where  there  is  now 
gi;neral  consensus  that  thero  are  no 
unreasonable  risks.  V.'e  tht;refore  believe 
that  the  kad  time  required  for 
developing  these  sy-^toms  could  bo 
similar  rvgardless  of  ve!  icle  class. 

While  .several  commeritcrs  requcjttd  a 
d'llay  in  liio  LDT  ORVK  requireinent. 
ccninienters  did  not  iiulicato  that  it  was 
not  {echnically  fnasibi^  to  d-jvelcn 
ORVR  controls  fur  LDTs  durin3  '.his 
tiinefrrinie.  However,  ccnmirins  from 
the  vt'.icle  m;.nufriclurnrs  d->l  express  a 
concern  that  resouicu  and  facility 
const-rainls  v.^ould  ir.ake  simult.-.nL-ous 
du'.-..!npmrnt  of  ORVK  systeras  f.-.r  LUVs 
and  ali  trucks  prub!  'miUic.  rh-y  have 
ai'-o  i;id:c.iU.j  that  di  sign,  vkvrlop.ni'nt 
S'iU  some  in-i,se  oyptrii-nLi,  v.ith  ORVR 
systems  un  passf^ng^T  cars  vouid  bs 
helpful  in  llie  dcr,:^:-:  of  LI?T  syst-rr.s. 

r.!\\  b.?s  conchjd'-d  thit  the  resource 
and  f.;<,ili!y  con.-:iT.:s  express'^d  by  the 
n:::.-!uf..ct'.irrrs  and  the  df'b:ra!-.ility  Tr.r 
in-u.-e  operience  v.itli  OKViv  sy<;ton:s 
can  be  bakiiiccd  p.^iriinst  th-^  need  for 
eniission  leductinn';  by  bc^innin',;  the 
phase  in  cf  ORVi'  ir'rairncer.to  for 
LDTs  ;..'"!,-r  the  pro^jrini  !or  LDVs  has 
bev;n  ful'y  impu-mented.  In  the  mid-to- 
la'.e  1990's  gasohne-pcwered  vehicle 
m-inufacturers  will  .>-.eed  to  r.-.'pend  to 
new  evrip<.rp.tivc  (vris.uon  requirements, 
coil  CO  exhauM  emission  standards, 
and  California  and  Clean  Fuel  Fleet 
e.xhr.uLt  emission  standards  among 
othrrs.  Most  of  these  requirements 
spply  to  all  three  vehicle  classes  and 


entail  several  hundred  vehicle/engine 
families.  Under  the  statutory 
requirement  the  manufacturers  will 
need  to  comply  with  LDV  ORVR 
requirements  m  the  same  lim.eframe. 
And  while  compU  ing  with  the 
enhanced  evaporative  end  ORVR 
requirements  simultaneously  using  an 
integrated  control  system  reduces  the 
burd'.^n  rplative  to  separate  approaches 
for  LDTs,  a  delay  for  LDTs  is  not 
unreasonable  given  the  already  exi.sting 
requirements.  This  trade-off  is  also 
acceptable  in  the  short-term  since  Stage 
II  rcfiiehng  controls  are  or  will  be  in 
place  in  many  ozone  NAAs.  However, 
for  the  reasons  discussed  above,  EPA 
believes  that  ORVR  controls  are  the 
preferred  long  term  approach  lor  control 
of  refueling  emissions  from  LDTs. 

Therefore,  the  requirements 
promulgated  today  for  LDTs  will  be 
imph.'.T!<'nu- '  :.:  tv.o  stages.  The  first 
stage  will  co\(  r  LDTs  w;th  a  GVWR  of 
6,000  or  less  (LLDT),  the  second  will 
cover  LDTs  with  a  GVWR  of  6. 001  to 
8.500  lbs  CV^VR  (HUDT).  I  LDTs 
represent  about  70  percent  of  LDT  sales. 
HLDTs  represent  the  remaining  39 
percent.  For  LLDTs.  th--  OKVR 
requirement  will  be^in  in;pien'.entati(in 
in  the  2001  moiol  y,^ar  E!id  vxiil  phase 
in  GV'-r  three  mod.  1  years  according  to 
the  same  percentages  rs  LD\'s.  For 
HLDTs,  the  OP.VR  requirement  Wiil 
be^in  iinplonientatiGn  in  the  2004 
modjl  year  and  v.-ill  ph.r.'^e  in  over  three 
modi  i  yc.-.^s  ncccKlirj  tc  the  simo 
pen.  e;ni:iges  as  lIlVs  {4r/D0/lon).  This 
schedule  will  permit  the  rievelopni-'nt 
and  applicalioa  cf  cos«  effcK-.tive, 
econ-  n:;ca!!y  ad  ievable  technology,  as 
required  by  socti-n  202;aM2!  and  w.ll 
sti;i  r.dow  cor.'^LieTation  o!  t_ho  St.-f,^  II 
pha:eoul  provisions  of  section  202(a)(6) 
of  ihc  CA.\  in  the  lor.r;  tjrm. 

r.ovisions  of  40  CFR  Cl).0e.3-1 0-) 
penr.il  n'.an:;fjctun>r£  t  j  certify  HDVs 
with  a  C  Wv  !i  of  P,.^,Gl-:C,O0o'lhs 
GVWii  PS  LDTs.  This  Oi.tien  will  remain 
in  c. ''.'"•  •<  forrtfuflirg  control'^  HDVs 
ceT'.ii>d  und'^r  this  option  would  he 
tri-atpd  as  HLDTi  f  )r  p'o; poses  Icailtimc, 
pha^e•in  and  S3les  compnaiice 
determination. 

ITA  does  not  \  iew  ih  ■■  p:ovis:ons  cf 
scctirr,  202(a;(3l  as  applying  to 
rcl.H:!ing  ccntfols,  as  ti.at  piovisica  wa.; 
prcbibly  intended  to  ppTily  only  to 
e.xhsust  e.Tiission  standards,  .is  did  its 
prea.-cessor  provision.  However,  e-  en  if 
it  did  Jipp-y,  th.'s  sectia.-.  would  provide 
for  .It  li-ast  four  yr^rs of  Iradtinie.  cince 
Li'A  is  allow irg  this  inucn  ioadtinie  for 
HIJ3Ts  anyway,  designating  section 
20:;a:iZ)  or  202(-)(.i)  a;,  authority  for 
HDV  l-.-adti;ne  has  no  practical 
signiriCance  here. 


2.  Small  Volume  Manufacturers 

Today's  rule  includes  a  short-term 
provision  for  small  volume  light-duty 
vehicle  manufacturers.  Several  small 
volume  manufacturers  commented  that, 
as  a  practical  matter,  they  cannot  phase 
in  thenr  compliance  due  to  their  small 
size  and  hmited  product  lines.  Small 
volume  manufacturers  al:;o  claimed  that 
they  sometimes  rely  on  control 
tecbmologv"  developed  by  larger 
manufacturers  to  develop  their 
compliance  strategies,  and  this  would 
not  be  possible  if  they  must  comply  at 
essentially  the  100  percent  of  sales  level 
before  the  larger  manufacturers.  R&.D 
cost  concerns  were  cited  as  obstacles  as 
well. 

EPA  believes  that  these  comments 
state  valid  concerns.  As  is  described  in 
three  recent  Federal  Register  net  ices. 
EPA  has  allowed  small  volume 
manufacturers  to  delay  compliance  to 
the  last  model  year  of  the  phase-in;  in 
the  Tier  1  exhaust  emission  standard 
rule  (June  5,  1991,  56  FR  25724).  the 
cold  CO  exhaust  emissions  rale  (July  17. 
1992.  57  FR  31888),  and  the  enhanced 
evaporative  emission  stand.irds  rule 
(M^!■ch  24,  1993,  58  FR  16003),  and  has 
decided  to  allow  the  same 
acccmraodution  for  the  CRVR 
requirement  for  light-duty  vehicles.  This 
prcxisirn  is  includi-d.  nr/.  cidy  fortl.e 
reasons  rnised  by  llv  in.::iufjclurers,  but 
aI.;o  because  it  would  be  inconsistent  lo 
face  ORVR  compliance  brforo 
cv:ip.-)rati\  0  emissiun  compliance  wh.en 
llio  coinmcnts  i;:dicate  l]..t  most 
n;anufacturors  pinn  to  u.^e  intcj  -ted 
refueling/evaporative  crnlrcl  systems 
and  these  arc  desirable  Tt  both  cost  and 
safety  rea'^ons.  In  fiddilien.  requi  ir.f, 
phased  ccmplit,nce  for  I'lcr.G 
manufacturers  elf,'cti%'ely  dcr.l'-s  the.m 
the  opportunity  CorAies'?  in*:  adcd  to 
phase  in  the;  ccnlrri  t.-chnolofy.  (Cf. 
5.'ov-  cfC/i'io  V.  1 1  A.  ^97  l.  2d  1  ')21. 
1  535  (D.C.  Cir.  10'>T:  [Jcniiniir.-i 
exception  la  zrr-rr.r.  ly  ]ih;ra!  sJ.^'.it.Ty 


Ian 


guago  can i 


!  where  fa 


;are 


to  rdlow  thr  [;.\ce|i!;o  »  f; .••^rqlrs a 
C'ir.g.'.--s-;ional  go ;!  or  ],.:■  is  lo  ab-iind 
reiullS)}.  Thus,  sm  .'.1  vr^lumc 
r.anufacturers  •' '  !•  '  '.-du'y  vebiclis,  as 
"■  hC.  ir.ra,-  delay 
voar200>>  (i-<r,'the 
•  h.?.-j-ip).  but 
C'i.   -t  of  sjIos 
.'  ni/Jel  yt.-;'s. 
•on?!  load:i.me  l.PA 


ci.mpl:cL;;co  to  n. 
ti/rd  model  y  ■ 
ir.uslccmplv  w. 
in  that  anH  sub,e'j 
liccause.of  tlie  ad. 


is  t.ffording  to  LDT-..  the  Agency  is  n::t 
implemcntirg  thi-  sr^'all-volume 
manufacturer  provision  for  these 
vehicles. 
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3.  Inclusion  of  Inherently  Low  Refueling 
Emission  Vehicles 

As  was  discussed  in  the  May  1993 
notice,  vehicles  meeting  the  refueling 
emission  standard  because  they  are 
inherently  low  in  refueling  vapor 
emissions  (those  certified  without  a 
control  system  using  the  engineering 
evaluation  option),  and  thus  are  waived 
from  testing,  cannot  be  counted  in  either 
the  vehicles  complying  or  base  sales 
figures  in  determining  compliance  with 
the  sales  requirements  of  the  statute. 
Compliance  for  these  vehicles  is  to  be 
calculated  separately. 


C.  Refueling  Emission  Test  Procedures 
and  Standard 

This  final  rule  includes  test 
procedures  for  the  measurement  of 
refueling  emissions  and  a  corresponding 
emissions  standard  by  which  to  judge 
the  adequacy  of  ORVR  control  system 
designs.  The  test  procedures 
accommodate  integrated  system  designs, 
which  control  both  refueling  and 
evaporative  emissions  with  a  common 
vapor  storage  unit,  as  well  as  non- 
integrated  system  designs,  which  do  not 
share  vapor  storage  units. 


The  test  procedures  for  these  two 
types  of  control  systems,  although 
different  in  some  ways  (explained 
below),  involve  the  same  basic  steps: 
Load  the  storage  canister  vfith 
hydrocarbon  vapor,  drive  the  vehicle  to 
provide  opportunity  for  canister  purge, 
and  refuel  the  vehicle  while  measuring 
emissions  (see  Figures  1  and  2).  The 
first  two  steps  together  are  referred  to  as 
the  preconditioning  phase  and  are 
discussed  in  detail  further  on  in  this 
section. 

BILLINQ  CODE  «560-«0-P 
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Figure  1 

ORVR  Test  for 
Integrated  Systems 
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Refueling  test 
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9  RVP.  40%  full 
7.8  RVP  for  attitude 


Vehicle  soak 


68-86  F 


1 


2-36  hours 


Preconditioning  drive 


one  UDDS  cycle 


I 


Fuel  drain  &  40%  fill 

I 
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1  hour  MAX 


Canister  preconditioning 


2  g  breakthru  w/butane 
or  repeated  diumals 


Cold  Stan  exhaust  test   I 

T 


Hot  start  exhaust  test 


continue  supplemental 
evap  test 
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] 


6-24  hours 


I 
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Figure  2 

ORVR  Test  for 

I 
Non-Integrated 

Systems 


(  Start    j 
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Preconditioning  drive 


one  UDDS  cydo 


optional  sea! 
test  (EPA  only) 


Fuel  drain  &  40%  fiil      | 


1 


1  hour  MAX 


1 


Canister  preconditioning 


2  g  breakthru  w/butane 

I 


Fuel  to  95%  full  | 
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1.  Refueling  Emissions  Test 

The  procedure  for  the  refueling  step  is 
common  to  both  integrated  and  non- 
integrated  systems.  It  involves 
disconnecting  the  vapor  line  from  the 
fuel  tank  to  the  canister,  draining  the 
fuel  tank,  refueling  with  test  fuel  to  10 
percent  of  the  nominal  tank  capacitv. 
soaking  the  vehicle  for  6  to  24  hours  at 
80±3  °F  (26.7±1.7  °C1,  reconnecting  the 
vapor  line,  and  fueling  the  vehicle  with 
test  fuel  at  67±1.5  °F  (19.4±0.8  "C)  in  a 
sealed  enclosure  (SHED)  while 
measuring  emissions.  Fueling  is 
performed  at  a  rate  of  4  to  1 0  gallons  per 
minute  (15.1  to  37.9  liters  per  minute) 
and  is  terminated  at  the  first  automatic 
shutoff  that  occurs  after  a  quantity  of 
fuel  has  been  pumped  equal  to  at  least 
85  percent  of  the  nominal  tank  capacitv. 

One  of  the  key  issues  raised  in  the 
July  1993  hearing  and  the  subsequent 
comment  period  concerned  the  test 
temperature  specifications  for  the 
dispensed  fuel  and  the  residual  in-tank 
fuel,  both  of  which  have  a  major  impact 
on  the  refueling  vapor  gen'^ration  and 
therefore  on  ORVR  system  designs. 
Hearing  participants  discussed  the 
merits  of  setting  the  test  dispensed  fuel 
temperature  at  67  °F  (19.4  °C)  while 
maintaining  the  residual  in-tank  fuel 
temperature  specification  of  80  °F  (26.7 
°C).  Previous  proposals  had  included  a 
dispensed  fuel  temperature 
specification  of  81-84  °F  (27.2-28.9  °C). 

Comments  were  received  on  both 
sides  of  this  issue.  The  manufacturers 
supported  the  test  temperature 
specifications  discussed  at  the  July  1993 
hearing.  They  believed  these 
specifications  would  enable  the 
canisters  planned  for  meeting  the 
enhanced  evaporative  emission 
requirements  to  also  capture  refueling 
emissions  and  would  facilitate  the  use 
of  liquid  seals  as  an  option  to 
mechanical  seals  in  the  fillneck. 
Manufacturers  commented  that  this 
would  provide  much  needed  design 
flexibility  and  alleviate  their  safety 
concerns.  The  American  Petroleum 
Institute  (API)  and  the  Natural 
Resources  Defense  Council  (NRDC) 
supported  the  81°-84  °F  dispensed 
temperature  range  proposed  earlier. 
They  expressed  concern  that  67  °F  is  not 
representative  of  actual  dispensed  fuel 
temperatures  on  high  ozone  days  and 
therefore  might  lead  to  a  situation  where 
the  test  procedure  does  not  adequately 
represent  in-use  conditions  with  the 
result  that  refueling  emissions  are 
controlled  inadequately  in  use. 

EPA's  goal  in  establishing  test 
parameters  is  to  ensure  that  the    - 
combination  of  test  conditions  results  in 
designs  that  will  achieve  a  very  high 


level  of  control  in  use.  Therefore,  the 
representativeness  of  any  one  test 
parameter,  such  as  dispensed  fuel 
temperature,  is  of  less  concern  than  the 
net  effect  of  the  total  test.  For  example, 
in-use  RVTs  in  many  parts  of  the  nation 
during  the  summer  months  are  lower 
than  that  specified  in  the  test.  What  is 
important  is  the  combined  effects  of  the 
key  parameters  during  an  in-use 
rc-fueling  event.  EPA's  analysis  of  in-use 
effectiveness  described  in  the 
Regulator}'  Im.pact  Analysis  and 
Summary  and  Analysis  of  Comments 
indicates  that  these  test  conditions  will 
yield  designs  that  achieve  in-use  control 
in  excess  of  95  percent  during  the  ozone 
season  in  the  NAAs  (even  assuming  the 
accuracy  of  data  showing  that  one 
region  of  the  country  has  dispensed  fuel 
temperatures  within  or  exceeding  the 
81°-84  °F  range,  a  potentially 
questionable  assumption,  as  explained 
in  the  ne.xt  paragraph).  Based  on  this 
analysis  and  the  manufacturers' 
comments,  EPA  has  concluded  that  the 
test  specifications  being  finalized  in  this 
action  are  appropriate. 

The  dispensed  gasoline  temperature 
parameter  discussed  in  the  NPRM  was 
derived  using  limited  survey 
information  on  in-use  refueling  events. 
The  81°-84  °F  dispensed  temperature 
value  in  the  NPRM  was  driven  bv 
refueling  events  in  the  Southeastern 
U.S.  These  dispensed  fuel  temperature 
values  are  seven  or  more  degrees  higher 
than  any  other  region  of  the  countr>'. 
There  is  no  obvious  technical  reason 
why  the  Southeastern  U.S.  values  were 
so  much  higher  than  those  found  in 
other  regions  of  the  country.  Thus,  there 
is  some  possibility  that  they  may  be 
unrepresentative,  in  which  case  the 
67  °F  temperature  used  in  the  refueling 
test  is  even  more  representative.  (EPA  is 
not  completely  disavowing  the 
Southeastern  U.S  dispensed  fuel  data, 
since  it  is  the  only  data  available  to  EPA 
at  this  time.  The  Summary  and  Analysis 
of  Comments  contains  an  analysis  of  the 
sensitivity  of  the  in-use  effectiveness  of 
the  ORVR  requirement  to  this  dispensed 
temperature  value.) 

2.  Integrated  System  Preconditioning 

The  nature  of  integrated  systems 
allows  for  a  corresponding  integration  of 
ORVR  and  evaporative  emission 
preconditioning  procedures.  This 
integration  is  desirable  because  of 
potential  test  resource  savings.  A  major 
revision  of  the  evaporative  emission  test 
procedure  was  completed  recently  and 
will  be  implemented  beginning  in  the 
1996  model  year  (58  FR  16002.  March 
24.  1993). 

EPA  proposed  three  integrated  system 
preconditioning  options  for  the 


refueling  test  in  the  May  1993  Federal 
Register  notice.  Option  A  places  the 
refueling  test  after  the  exhaust 
emissions  portion  of  the  supplcm.ental 
evaporative  emissions  test  procedure. 
Option  B  places  the  refueling  test  after 
the  running  loss  portion  of  the 
evaporative  emissions  test  sequence.  As 
a  logical  extension  to  this  optj^n.  EPA 
also  proposed  Option  Bl,  which  adds 
more  driving  to  Option  A  in  order  to 
allow  for  more  purging  of  the  canister, 
similar  to  Option  B.  while  avoiding  the 
complexities  of  the  Option  B  running 
loss  procedure. 

EPA  has  selected  Option  Bl,  based  on 
the  above-described  advantages  and  the 
support  for  this  choice  expresso  J  by 
commenters.  This  procedure  follows  the 
supplemental  evaporative  emission  test 
preconditioning  procedure,  involving  an 
initial  fuel  tank  drain  and  fill  with 
certification  test  fuel  to  40  percent  full, 
a  12  to  36  hour  soak  at  68°  to  86  °F  (20° 
to  30  °C).  a  preconditioning  drive  over 
one  Urban  Dynamometer  Driving 
Schedule  (UDDS)  cycle,  another  fuel 
tank  drain  and  fill  to  40  percent,  a 
canister  preconditioning  step  detailed 
below,  and  then  the  exhaust  emissions 
test.  At  this  point  the  refueling  test 
departs  from  the  evaporative  test 
sequence.  Instead,  additional  driving  is 
conducted  to  provide  more  opportunity 
for  canister  purge.  This  driving  consists 
of  a  UDDS  cycle  followed  by  two  New 
York  City  Cycles  (NYCC)  and  then  by 
another  L'DDS.  This  driving  schedule 
corresponds  to  the  driving  specified  for 
the  evapoiative  running  loss  test, 
though  not  at  the  same  high 
temperatures.  After  the  driving,  the 
above-described  refueling  procedure  is 
conducted. 

The  canister  is  preconditioned  by 
loading  it  with  a  50/50  mixture  of 
butane  and  nitrogen,  at  a  rate  of  40 
grams  of  butane  per  hour,  until  2  grams 
of  hydrocarbons  are  emitted  from  the 
canister  (referred  to  as  the  2-gram 
brcakthr:)ugh  point).  Alternatively,  the 
canister  can  be  loaded  to  this  point  with 
gasolme  vapors  by  conducting  repeated 
diurr.d  h'  dt  builds.  All  detailed  aspects 
of  the  supplrmi-nt^l  evaporative 
emission  test  procedure,  up  through  the 
exhaust  emission  test,  apply  to 
integrated  ORVR  system  testing  as  well 
(58  FR  16002.  March  24.  1993).  The 
three  test  sequences  (full  3-diurnal 
evaporative,  supplem-  .  :  il  evaporative, 
and  refueling)  may  be  performed  in  any 
order  and  exhaust  emissions 
measurements  from  any  of  the  three 
may  be  considered  valid.  If  either 
evaporative  emission  sequence  has  been 
conducted  before  the  refueling  test,  the 
fuel  tank  drain  and  fill  and  vehicle  soak 
that  precede  the  one  UDDS 
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preconditioning  drive  in  the  refueling 
test  sequence  may  be  skipped. 

3.  Non-IategratecJ  System 
Preconditioning 

Ncn- integrated  ORVR  systenis  store 
onlv  refufiing  vapors  and  therefore 
warrant  a  p:etxniitioning  drivedowr.  of 
85  perc^t  of  the  fuel  tar.k  capacity 
bf  forr  bf'-ir.g  subjected  to  the  85  percent 
ref^cli.-g  event.  This  driving  consists  cf 
repeated  I'DDS  cvcles,  e'ther  on  a  track 
c  r  on  a  c^  .niimometer,  until  a  vo'urrie  of 
fuel  CO  jal  to  85  percent  of  the  fuel  t:u-.k 
noniintil  capacity  has  been  conj^.^ieJ 
During  the  actual  refu- 'ing  test,  the 
vehicle  w  ill  be  filled  to  at  least  95 
percent  of  tank  capacity,  as  is  the  cas3 
for  th"  integrated  system.  If 
manufacturers  exercise  the  op'tion  to  do 
less  drivir.s  In  certification  testing.  EFA 


may  peiio: 


c.v, 


bsequent  ccnti 


a:;a  m-us;-;  testing  using  tne  same 
reduced  driving  schedule. 

At  its  djscre'ion,  EPA  n.ay  test  non- 
integrate:^  S}  stems  with  a  partial 
refueli.'^g  test  procedure.  This  prcceduie 
helps  to  ensure  control  in  those  in-use 
refueling  events  in  which  less  than  a 
tankful  of  fuel  is  pumped.  Bec3UbO  the 
non-integrated  system  test  a!lG--vs  a 
nearly  complete  drivedown  cf  the  fuel 
tank  capacit} ,  thus  enabling  purge 
design  strategies  that  inapprcpri-stely 
minimize  purge  during  the  exhaust 
en.issicns  test,  EPA  considers  the  partidl 
ref jehng  test  neccssa.'y.  !t  also  allous 
EFA  to  assess  the  basic  question  of 
whether  the  system  has  the  capac  ity  to 
handle  a  partial  fill,  a  conumon  refut  :.:.g 
rvcr.t  in  use. 

in  this  partial  fill  test,  follcv.  ing  the 
loadme  of  the  canister  with  butane  and 
fueling  of  the  vehicle  to  95  percent  of 
the  fufl  tank  capacity,  the  vehicle  will 
be  driven  some  integer  number  cf  L'DDS 
cycles  su.-h  that  soma  amount  ot  fuel 
between  10  and  85  percent  of  the  fuel 
tank  r.-.pacitv  ii»  ccns'umc d.  Aftt  r  a  one 
to  "-■  A  hc-.i-  soak,  Ihf^  vehicle  will  be 
subjcwied  to  iho  refueling  cmissii'DS 
measurt.iuoht  test  with  no  int'Tvening 
drain  and  fill.  The  fuel  pumped  in  the 
tsst  will  be  a  metered  amount. 
corresponctmg  to  the  am.nunt  consum.cd 
in  tlie  drive.  Thi>  amount  u  ill  be  based 
on  the  velucle's  furl  ec  onomy.  as 
det-rm.:ned  at  certification. 


Also  a;  its  discretion,  LVA  n;ay 
p^^rform  a  seal  te^t  of  mt^grated  and 
aon-integruted  designs,  aimed  at 
verifyi.ig  the  integrity  of  fillpipe  seals 
and  vapor  lines.  This  test  eliminates 
consirieiatjon  of  potential  canister 
emissions  by  thoroughly  bench  purging 
the  canister  prior  to  the  refueling  event. 
The  canister  preconditioning  and 


preparatory  driving  are  therefore 
likewise  eliminated,  altliough  EPA  may 
fjerform  the  test  procedure  up  through 
the  exhaust  em.ission  test  (in  order  to 
c^tain  this  m.casurement)  and  then 
cT.ndact  the  bench  purge  and  refueling 
test.  Failure  of  the  seal  test  \vould  be 
considered  equivalent  to  failing  the  full 
refueling  emissions  test  and  the  sanie 
standard  would  apply  to  both. 

5.  Cap  Removal  Emissions 

'  In  the  May  1993  Notice.  EPA 
requested  com.mfnt  on  including  a  te-t 
to  measure  a-.d  control  the  "pa:{  lo;  a" 
emissions  from,  a  pressuriired  fuel  t:mk 
\yhen  the  fuel  cap  is  removed  for 
refueling. 

In  odditior.  to  r-fueling  emissions, 
vthjcl'^s  can  h?A^  emissions  when  the 
fuel  cap  is  rem.G^-ed  from  a  pressurized 
fuel  tank  tefcre  the  refueling  event. 
Although  these  emissions  potentiaiiy 
vt;:rrant  control.  EP.\  does  not  view 
them  as  "refueling"  emis'-ions  for 
purposes  of  section  2r)2;3;(ij),  since  th.cy 
prc.-:ede  a  refueling  and  are  more  akin  to 
evaporative  emissions.  EPA  in  t:ict 
proposed,  but  did  not  f.nalize,  such  a 
aip-off  test  in  the  evapor.'jtive  em;5i.ioi:s 
NPRM  (55  FR  lul4.  January  19.  1>^90) 
rtther  thm  h\  ihe  ORVR  NTF^M.  Thus 
Corp'i'r,s  would  not  have  been 
Qonsiderm.g  s.i^h  em.issions  when  it 
enar.t.-d  the  95  percent  minimum, 
ain'ro!  't.-.ndird  in  section  202(a)(6)  in 
the  19S0CAAAS. 

I  Mcn-.ificturers  comimenled  that  the 
puff  loss  test  would  provide  no 
additional  control  over  that  achieved  by 
the  refueling te-.^t  and  the  e\:'.pcrative 
cnassicr.s  rule  req-ireirtent  that  tanks 
pressurized  to  over  10  '  (25  cm.)  HrO  be 
vit  nted  io  the  canister  upcn  cap 
rcmcva!.  EPA  disngrees  with  this 
a|'>se--:nent.  The  refut.Iing  test  d-jc:,  not 
liicasure  emissic/ns  from  cap  removal 


ly  after  vehicle  Gr>erf.tion.  The 


ci.rcc; 

€^  spcr.-.tive  cm.issions  requirement 
allows  for  the  venting  of  tank  pressures 
^nde^  10"  H:0  to  the  atmosphere.  These 
finissions  cun  be  ;.oprec.iabie.  Gcnrr-.I 
W'yors  (CM)  calculated  that  the  puff 
lt>ss  from  venting  a  10  percent  full,  20 
jfillon  (7G  liter)  t^nk  at  10"  H.O  would 
1^  about  3  grams.  EPA  CQre.iS  with  this 
dstimaiij  but  dis.n^rees  widi  the 
ciantention  that  this  is  minor,  given  that 
tfiis  same  vehicle  would  only  be 
a(l!ov,ed  to  emit  a  little  over  3  grams 
daring  the  reflJl•lin^  test. 

GM  filso  argued  tliat  the  <'\ecution  cf 
^  cap-oft  test  inv  oh  ing  a  warm-up  dri\  e 
fkllowed  imm.ediately  bv  a  cap-otf  step 
in  a  SHET)  woiild  be  complex  and 
formidable,  EPA  agrees  v.ith  GM's 
Contentions  that  hot  soak  emissions 
could  confuse  the  puff  loss 
measurement  and  that  the  time  required 


to  m.ove  a  vehicle  from  a  dynamometer 
cell  to  a  SHED  and  remove  the  cap 
would  be  overly  long  comipared  to  the 
actual  in-use  e".  ent,  which  typically 
involves  less  than  a  minute  from  key-off 
to  cap-off  These  two  concerns  would 
affect  the  measured  t  n.issions  in 
opposite  directions  and  would  make  it 
difficult  to  ascertain  a  puff  less  emission 
crrrc'pcnding  to  the  in-use  event. 

EPA  remains  concerned  about  puff 
loss  emissions,  particularly  considering 
that  the  nf  vv  evaporative  emiission 
contrril  requirements  may  prompt 
manufacturers  to  rely  mors  heavily  on 
pressurized  tank  designs  in  the  future. 
However,  0\^  believes  it  necessary  to 
defer  actfCin  on  this  issue  so  that  an 
elftctive  t*:st  procedure  can  be 
developed,  involving  more  complete 
public  participation.  Therefore,  EPA  is 
leaving  this  portion  of  llie  rulcmiaking 
open  for  now  and  intends  to  take  up  this 
issue  as  part  cf  the  planned  further 
action  (-n  pressurized  designs 
anncupced  in  the  evaporative  emissions 
ccntrol  f.naJrule  (58  FR  16012). 
However,  it  should  be  nctcd  that  the 
enhanced  evaporative  emissions  rule 
v\i'!  require  controls  f.'r  systems  whose 
pressure  f  xcet'ds  10  inches  HrO,  and 
thus  control  is  already  in  place  for  these 
extreme  situations. 

6.  Spitback  Test 

EJ'A  believes,  and  manufacturers' 
com.m.e.'its  indicate,  that  vehicles  would 
not  be  e.xpected  to  comiply  with  tlio 
refueling  emission  standard  if  they 
emitted  signil'icant  spitback  emissions 
during  the  refueling  test.  Fuel  spilled  on 
the  Side  of  the  vehicle  or  in  the  SHED 
when  the  fuel  nozzle  shuts  off  will 
ev;-p'<ra'e  and  be  included  as  part  of  the 
refueling  emissions.  In  recognition  of 
this  effect,  this  final  rule  also  waives  the 
spitback  testing  requirement  for  vehif  k  s 
being  cenified  to  meet  the  ORVR 
renuireme.nts.  Similar  to  the  provision 
for  "inherently  lov*-  refutin:g  emission 
vehicl'-s"  discussed  above, 
n\"inufacturers  can.  at  their  option, 
C'^rtify  as  part  cf  the  certification 
ap.plication.  that  they  aaree  with  EPA's 
ai.se-ssmt  nt  regarding  the  effect  of 
spitback  emissions  en  the  ability  to  pa.-^s 
the  rei'uehng  emiiision  standard  and  thot 
their  vehicle  passes  the  spitback  test 
standard.  Of  course,  m.anufacturers  may 
elect  to  comply  with  the  spitback  test  in 
lieu  of  using  liiis  w^iiver  option. 

Ccmpiiance  with  the  spitback 
standard  is  still  required,  and  EPA  is 
retaining  the  spitback  test  and  standard 
promulgated  in  the  enhanced 
evaporative  emissions  control  rule  (58 
FR  16002,  March  24,  1993).  EPA  may 
conduct  or  require  manufacturers  to 
conduct  the  spitback  test  to  demonstrate 
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compliance  should  concerns  over 
vehicle  spltback  arise. 

7.  Nozzle  Geometry  Standards 

In  the  NPRM.  EPA  asked  for  comment 
on  the  need  for  fuel  nozzle  geometry 
standards  as  part  of  an  ORVR  program, 
and  suggested  that  auto  makers  and 
nozzle  manufacturers  undertake  a 
voluntary  initiative  to  develop  national 
consensus  standards  in  this  area.  This 
initiative  is  being  undertaken  under  the 
auspices  of  the  Society  of  Automotive 
Engineers  (SAE).  An  SAE  technical 
committee,  comprised  of  auto  maker, 
fuel  nozzle  manufacturer,  and  other 
representatives,  is  considering  revisions 
to  SAE  standard  J285  'Gasoline 
Dispenser  Nozzle  Spouts". 

It  is  important  that  nozzles  used  in 
the  design  and  testing  of  ORVR- 
equipped  vehicles  be  similar  to  those 
found  in  use.  Should  this  committee 
reach  consensus  on  fuel  nozzle 
geometry  specifications,  EPA  will  use  a 
nozzle  meeting  this  standard  in  all 
refuehng  emissions  compliance  testing, 
if  the  nozzle  manufacturers  agree  to 
adopt  these  specifications  for  future 
retail  and  commercial  fuel  nozzles  and 
the  auto  manufacturers  design  their 
ORVR  systems  to  accommodate  a  nozzle 
with  this  geometry.  If  no  standard  is 
developed  for  nozzle  geometry  or  if  the 
above  agreements  cannot  be  reached, 
EPA  will  use  any  commercially 
available  nozzle  in  its  testing. 

8.  Level  of  the  Standard 

This  final  rule  adopts  a  refueling  test 
standard  of  0.20  grams  of  hydrocarbon 
emissions  per  gallon  (g/gal)  of  fuel 
pumped  (0.053  g/liter).  This  standard 
applies  to  all  vehicle  classes  covered  by 
this  rule  and  covers  the  full  useful  life. 
Setting  the  standard  at  this  level  ensures 
that  the  standard  that  meets  the 
statutory  requirement  to  provide  a 
minimum  emission  capture  efficiency  of 
95  percent,  as  discus.<;ed  below. 

llie  August  1987  NPRM  included  a 
proposed  refueling  emission  standard  of 
0.10  g/gal  (0.026  g/liter)  of  fuel  pumped, 
which  at  that  time  represented  about  a 
98  percent  emissions  reduction  from 
uncontrolled  levels.  Subsequently,  the 
1990  CAAA  called  for  a  refueling 
emission  standard  roprescnting  at  least 
a  95  percent  reduction  over 
u.-.controlled  levels.  EPA  determined 
that  this  reduction  corresponds  to  a 
standard  of  about  0.25  g/ga!  (0.066  g/ 
liter)  and  requested  cf.-mmont  in  the 
May  1993  notice  on  the  setting  of  a 
standard  in  the  0.10  to  0.25  g.'gal  range. 

Manufacturers  supported  a  standard 
of  0.20  g/gal.  arguing  that  this  standard 
would  satisfy  the  CAA  minimum 
requirement  while  providing  for  full 


useful  life  compliance  and  design 
flexibility.  API  and  other  commenters 
felt  that  a  standard  providing  a  98 
percent  level  of  control  is  justified  based 
on  demonstrated  and  cost  effective 
technology. 

After  analyzing  the  comments  and  the 
projected  in-use  emission  impacts,  EPA 
has  selected  a  standard  of  0.20  g/gal. 
This  standard  was  chosen  because  it 
meets  or  exceeds  the  statutory  minimum 
requirement  and,  since  it  is 
representative  of  most  refueling 
situations  reasonably  likely  to  occur  (Cf 
Edison  Electric  Institute  v.  EPA,  2F  3J 
438,  446-47  (D.C.  Cir.  1993))  At  the 
same  time,  it  meets  the  manufacturers' 
need  for  adequate  design  margin  and 
flexibility.  As  is  discussed  in  the 
Summary  and  Analysis  of  Comments, 
the  nature  of  the  canister-based  control 
technology  is  such  that  setting  the 
standard  at  a  lower  level  would  not  be 
expected  to  achieve  additional  emission 
reductions  in  use.  Systems  will  need  to 
be  designed  for  essentially  zero 
emissions,  with  the  standard  providing 
an  allowance  for  vehicle  and  test 
variability.  It  may  also  enhance  the  use 
of  liquid  fillneck  seals  which  are 
projected  to  have  lower  costs,  good  in- 
use  performance,  and  present  no  safety 
concerns. 

D.  Safety  of  ORVR  Systems 
1.  Background 

Section  202(a)(6)  of  the  1990  CAA 
Amendments  (as  well  as  its  predecessor 
provision)  requires  EPA  to  consult  with 
the  Secretary  of  Transportation 
regarding  the  safety  of  vehicle-based 
(ORVR)  systems  for  the  control  of 
vehicle  refueling  emissions.  EPA  began 
this  consultation  in  the  Spring  of  1986, 
prior  to  the  NPRM,  and  the  consultation 
has  continued  throughout  the  various 
stages  of  this  rulemaking.  DoT  was 
represented  by  NITTSA  throughout  this 
process.  A  record  of  this  consultation 
and  the  various  analyses  conducted  by 
EPA  and  NHTSA  to  assess  the  safety 
issue  is  available  in  the  public  dix;ket 
and  is  discussed  in  the  April  15,  1992 
Federal  Register  notice  regarding  OR\'R 
controls  (57  FR  13220).  Early  in  the 
consultation  process,  NHTSA  raised 
ccni  f^ms  ab<jut  the  safety  of  ORVR 
canister  systems,  and  throughout  tiie 
various  stages  of  the  rulemaking,  safety 
has  been  a  central  issue  in  the  public 
cor.-.ments  and  in  the  deliberations  on 
the  ORVT?  rulemakii}g.  Unresolved 
concerns  regarding  Lhe  safety  of  ORVR 
canister  systems  (at  least  relative  to 
Stage  II  systems)  delayed  promulgation 
of  the  NPRM  prior  to  the  1990  CAAAs 
and,  in  April  1992,  led  EPA  to  decide 
not  to  require  ORVR  controls  at  that 


time.  Given  the  concerns  raised  about 
vehicle  safety,  it  is  important  to  address 
the  potential  safety  concerns  as  part  of 
the  implementation  of  the  ORVR 
requirement. 

2.  Test  Procedure/Safety 

The  safety  comments  regarding  ORVR 
canister  systems  focused  primarily  on 
the  concern  that  ORVR  systems  would 
increase  fuel  system  complexity  and 
that  this  would  create  vehicle  safety 
risks.  Many  manufacturers'  comments 
on  the  NPRM  indicated  that  the  test 
procedure,  as  proposed  in  1987,  would 
force  the  use  of  non-integrated 
(separate)  systems  for  refueling  and 
evaporative  emissions  control.  They 
characterized  these  systems  as  making 
the  fuel  vapor  control  system  more 
complex  than  current  evaporative 
control  systems,  thus  creating  the 
potential  for  a  safety  risk. 

As  noted  eariier,  the  DC  Circuit  held 
that  the  consultation  requirement  in 
section  202(a)(6)  does  not  alter  EPA's 
duty  to  issue  ORVR  requirements.  After 
the  decision  was  issued  and  after 
pubhcation  of  EPA's  May  27,  1993 
Federal  Register  notice  (58  FR  30731), 
EPA  held  technical  discussions  with 
representatives  of  AAMA  regarding  the 
ORVR  test  procedure  (See  items  IV-E- 
101,102,105,106  in  the  public  docket  for 
this  rulemaking).  The  purpose  of  these 
discussions  was  to  identify  potential 
changes  to  the  ORVR  test  procedure 
which,  if  enacted,  would  facihtate  the 
use  of  an  integrated  evaporative/ 
refueling  control  system  approach  with 
a  liquid  seal  in  the  fillneck.  (As  was 
discussed  above,  in  March  1993,  EPA 
published  a  final  rule  requiring 
enhanced  evaporative  controls  on 
gasolinerpowered  LDVs,  LDTs,  and 
HDVs.  The  enhanced  evaporative 
requirements  will  lead  to  an  increase  in 
the  size  of  the  canister  used  to  capture 
evaporative  emissions,  an  upgrade  in 
the  purge  system  capabilities,  as  well  as 
other  system  changes  and 
improvements.)  An  integrated  system 
approach  would  allow  manufacturers  to 
make  use  of  the  upgraded  evaporative 
control  hardware  (common  carbon 
canister,  purge  system,  vapor  hoses, 
etc.)  as  part  of  their  ORVR  control 
strategy  and  thus  address  both  sy.stem 
complexify  and  cost  i.ssues.  Th:s 
approach  would  be  used  in  lieu  of  the 
non-integrated  control  system 
approaches  which  were  characterized  as 
being  complex  and  notcntialiv  less  safe. 

ORVR  test  procedure  changes  which 
would  ease  the  use  of  integrated 
evaporative/refueling  control  systems 
with  Uquid  fillneck  seal  approaches 
were  identified.  EPA  explained  this 
option  at  the  July  22, 1993  public 
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hearing  and  requested  additional  public 
conrnent 

Auto  manufacturer  coniments 
supported  this  approach.  For  example, 
Chr>sler  Corporation's  commrnts 
indicated: 

"Chr>-«ier  believes  that  the  proposed 
A.\MA  revisions  to  the  test  procedure  and 
the  0  20  g  gal.  standard  will  allow  Chrysler 
to  design  safe,  efficient  ORVR  systems." 

Ford  Motor  Company's  comments  stated. 

"Ford  recommends  that  EPA  adopt  the  test 
procedure  changes  and  standards  outlined  by 
A.\MA  at  the  Hearing  on  July  22.  1993.  and 
contained  m  the  attached  comments.  These 
changes  should  allow  for  the  design  and 
development  of  a  canister-based,  integrated 
refueling  and  evaporative  emissions  system 
which  is  less  complex  than  a  nonintegrated 
system  and  which  addresses  the  safety  issues 
raised  in  previous  rulemakings.  These 
procedural  changes  along  with  others 
identiHed  m  the  comments  should  allow 
EPA,  in  consultdtion  with  NHTSA.  to  find 
that  integrated  systems  do  not  present  an 
unreasonable  risk  to  automotive  safety." 

General  Motors  expressed  similar  views: 

"The  ORVR  test  procedure  changes 
described  in  these  comments  are  critical  to 
permitting  manufacturers  to  develop  ORVR 
systems  for  passenger  cars  that  minimize  or 
eliminate  any  ad\erse  impact  upon  motor 
vehicle  safety  " 

And.  in  summary,  an  October  13.  1993 
AAMA  letter  to  .NHTSA  stated  that: 

"We  believe  this  procedure  will  allow  the 
use  of  an  integrated  ORVR/evaporative 
emissions  system  including  a  common 
carbon  canister.  An  integrated  ORVR/ 
evaporative  emissions  system  will  allow 
manufacturers  to  design  and  build  safe. 
efficient  ORVR  systems." 

Comments  by  other  manufacturers 
also  supported  this  position. 
Accordingly,  this  rule  enacts  the  test 
procedure  option  identified  above.  It  is 
supported  by  AAMA,  the  Association  of 
International  Automobile  Manufacturers 
(AIAM),  and  the  individual 
manufacturers  and,  according  to  their 
comments,  minimizes  their 
longstanding  vehicle  safety  concerns. 

3.  DOT  Consultation 

In  response  to  the  changed 
circumstances  since  it's  prior  safety 
analysis,  DoT/NHTSA  undertook  an 
independent  assessment  of  vehicle 
safety  concerns  associated  with  ORMl 
systems.  In  November  1993.  NHTSA 
completed  a  study  entitled  "An 
Assessment  of  Onboard  Refueling  Vapor 
Recovery  System  Safety".  This 
document  reexamined  the  conclusions 
raised  in  their  July  1991  study,  upon 
which  EPA  relied  heavily  on  its  April 
1992  decision  not  to  require  ORVR 
controls. 

In  this  recent  study,  NHTSA  revisited 
the  principal  findings  of  its  July  1991 


report  to  consider  the  positive  safety 
impacts  of  the  test  procedure  changes 
and  other  changed  circumstances.  The 
NHTS.^  report,  which  is  available  in  the 
public  docket,  reached  the  following 
general  conclusion  regarding  ORVR 
safety: 

■'Basically,  there  were  three  principal  areas 
of  concern  pointed  out  in  the  July  1991 
report:  the  increased  size  of  vapor  canisters 
to  liold  the  fuel  vapors,  the  mechanical 
complexity  of  the  ORVR  system,  and  the 
ability  of  the  ORVR  system  to  safely  manag>^ 
and  purge  the  increased  volume  of  vapors. 

As  discussed  above,  technical 
developments,  and  test  procedure  and 
regulator)-  changes  that  have  occurred  since 
the  July  1991  safety  assessment,  have  had  the 
net  effect  of  reducing  the  safety  concerns 
riiised  in  the  July  1991  report.  The  majority 
of  vehicle  manufacturers  have  stated  that  it 
is  now  possible  to  design  safe  ORVR  systems 
that  will  function  properly  under  all 
operating  conditions.  However,  there  still 
remains  some  small  unquantifiable  increase 
in  safety  risk  due  to  the  addition  of  the  ORVR 
systems.  This  risk  is  unquantifiable  since 
there  are  no  data  upon  which  to  base  a 
numerical  estimate." 

Thus.  NHTSA  views  the  changed 
citcumstances.  including  the  final  test 
procedure  and  the  use  of  integrated 
systems,  as  addressing  many  of  their 
previous  concerns.  They  also 
acknowledge  that  absent  actual  data 
they  carmot  determine  the  level  of  risk, 
and  thus  conclude  that  risks  are 
unquantifiable.  While  the  NHTSA 
report  contained  a  brief  assessment  as  to 
why  trucks  might  be  different  than  cars 
and  stated  that  truck  prototype  systems 
and  field  tests  for  truck  ORVR  systems 
would  be  beneficial,  no  special  safety 
risks  were  cited  for  using  ORVR 
canisters  to  control  LDT/HDV  refueling 
emissions. 

4.  EPA"V\ssessment 

EPA  is  withdrawing  its  April.  1992 
finding  that  ORVR  canisters  pose 
unreasonable  safety  risks.  First,  that 
determination  was  based  on  an 
improper  comparison  with  Stage  II 
controls.  ^7?DC  v.  Reilly.  983  F.  2d  at 
271.  Considered  on  their  own.  ORVR 
canisters  do  not  appear  to  pose 
s^nificant  safety  risks.  Indeed,  as  the 
Agency  noted  in  1987.  this  appears  to  be 
particularly  true  for  integrated 
evaporative/refueling  control  systems — 
which  now  appear  to  be  the  preferred 
control  system. 

Second.  EPA  is  swayed  because 
NHTSA  has  reviewed  the  safety  of 
ORVR  systems  in  light  of  recent 
developments  and  subsequently  has 
withdrawn  most  of  the  adverse 
conclusions  in  the  1991  report.  NHTSA 
also  indicates  (1993  Report  pp.  17-24) 
that  some  of  its  remaining  concerns  can 


be  addressed  by  choosing  proper 
designs  for  canister  systems.  As  noted 
above,  EPA  has  taken  NHTSA's  views 
strongly  into  account  throughout  the 
course  of  this  rulemaking,  and 
accordingly  is  influenced  by  NHTSA's 
more  positive  outlook  on  ORVR  canister 
safety. 

The  record  further  indicates  that 
installation  of  ORVR  canisters  can  have 
some  positive  impacts  on  safety.  See 
EPA's  "Summary  and  Analysis  of 
Comments  on  the  Potential  Safety 
Implications  of  ORVR  Systems"  (IV-H- 
04).  Safety  benefits  include  removal  of 
the  external  fuel  vapor  vent  line  from 
the  fillneck  of  these  vehicles,  the 
expected  move  of  the  canister  from  the 
engine  compartment  to  the  rear  of  the 
vehicle,  the  resuhant  shortening  of  the 
vapor  vent  line,  and  the  capture  of  fuel 
vapor  previously  vented  at  the  service 
station  during  refueling.  All  of  these 
actions  directionally  reduce  the  risk  of 
vehicle  fires  in  crash. and  non-crash 
situations. 

In  sum,  given  that  the  manufacturers 
indicate  that  integrated  evaporative/ 
refueling  control  systems  minimize  their 
safety  concerns.  NHTSA's  significant 
reduction  in  concerns.  EPA's 
longstanding  view  of  the  safety  of 
integrated  refueling/evaporative  control 
systems  and  the  safety  benefits  of  ORVR 
controls,  EPA  has  decided  to  withdraw 
its  April  15. 1992  finding  (57  FR  13230- 
13231).  Specifically,  EPA  concludes  that 
onboard  canister  controls  do  not  pose  an 
unreasonable  risk  to  public  safety. 
ORVR  canister  systems  are  not 
inherently  unsafe. 

Several  commenters  expressed 
concern  about  applying  the  ORVR 
requirement  to  trucks  and  incomplete 
vehicles  (i.e.,  those  produced  by 
secondary  manufacturers).  However,  for 
the  most  part,  EPA  does  not  believe  the 
technical  circumstances  here  to  be 
substantially  different  than  for  LDVs. 
All  trucks,  including  those  produced  by 
secondary  manufacturers,  are  subject  to 
the  enhanced  evaporative  emission 
requirements  and  will  have  to  upgrade 
their  control  systems  in  response  to 
these  new  requirements.  Also,  the 
ORVR  test  procedure  for  these  vehicles, 
as  for  LDVs.  would  facilitate  the  use  of 
integrated  evaporative/  refueling  control 
systems.  Potential  safety  concerns  of 
vehicles  completed  by  secondary 
manufacturers  should  not  be 
substantially  different  for  integrated 
enhanced  evaporative/refueling  control 
systems  than  they  are  for  enhanced 
evaporative  control  systems  alone.  This 
is  especially  the  case  for  those 
incomplete  vehicles  delivered  to  the 
secondary  manufacturer  with  a 
complete  fuel  system  as  are  most 
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incomplete  LDTs.  Also,  the  potential 
safety  benefits  of  ORVR  systems  would 
accrue  to  trucks  and  secondary 
manufacturer  vehicles  as  well  as  to 
LDVs.  Thus,  EPA  believes  the  safety 
concerns,  if  any,  to  be  similar  to  those 
'  for  LDVs.  In  fact,  while  the 
manufacturers  opposed  extending  the 
ORVR  requirement  to  trucks  on  several 
grounds,  none  indicated  that  safe  truck 
ORVR  systems  were  not  possible. 

In  any  event.  EPA's  decision  not  to 
finalize  ORVR  requirements  for  IIDVs 
(both  complete  and  incomplete  HDVs) 
at  this  time  and  to  delay  LDT 
implementation  for  three  years  or  more 
should  minimize  any  remaining  safety 
concerns  about  ORVR  svstems  for  trucks 
(IV-H-23). 

5.  Safety  Reviews 

Nonetheless.  EPA  is  very  sensitive  to 
the  uncertainties  expressed  by  NHTSA, 
and  plans  a  program  to  implement  its 
authority  to  ensure  safe  svstems. 
Sections  202(a)(4)  and  2o'6(a)(3)(A),  (B) 
of  the  CAA  give  EPA  broad  authority  to 
address  the  safety  of  emission  control 
systems.  Section  202(a)(4)  reads: 

Effective  with  respect  to  vehicles  and 
engines  manufactured  after  model  year  1978, 
no  emission  control  device,  system,  or 
element  of  design  shall  be  used  in  a  new 
motor  vehicle  or  new  motor  vehicle  engine 
for  purposes  of  complying  with  standards 
prescribed  under  this  subsection  if  such 
device,  system,  or  element  of  design  will 
cause  or  contribute  to  an  unreasonable  risk 
to  public  health,  welfare,  or  safety  In  its 
ojjerafion  or  function. 

and  section  206(a)(3)(A).  (B)  reads: 

(A)  A  certificate  of  conformity  may  be 
issued  under  this  section  only  if  the 
Administrator  determines  that  the 
manufacturer  (or  in  the  case  of  a  vehicle  or 
engine  for  import,  any  person)  has 
established  to  the  satisfaction  of  the 
Administrator  thai  any  emission  control 
device,  system,  or  element  of  design  installed 
on,  or  Incorporated  in,  such  vehicle  or  engine 
conforms  to  applicable  requirements  of 
section  202(a)(4). 

(B)  The  Administrator  may  conduct  such 
tests  and  may  require  the  manufacturer  (or 
any  such  person)  to  conduct  such  tests  and 
provide  such  information  as  is  netfi&ary  to 
carry  out  subparagraph  [A]  of  this 
paragraph.   *   •   • 

This  authority  has  been  implemented 
for  more  than  ten  years.  The  Code  of 
Federal  Regulations  §  86.0S4-5(b) 
requires  that  any  system  installed  on  a 
new  motor  vehicle  to  enable  such  a 
vehicle  to  conform  to  standards  shall 
not  In  its  operation,  function,  or 
malfunction  result  in  any  unsafe 
condition  endangering  the  motor 
vehicle,  its  occupants,  or  jjersons  or 
property  in  close  proximity  to  the 
vehicle.  Furthermore,  §  86.091-23(d) 


requires  that  manufacturers  certify  that 
the  vehicles  for  which  emission 
certification  is  requested  conform  to  the 
requirements  of  §  86.084-5(b).  The 
manufacturer  must  also  agree  to  provide 
descriptions  of  the  tests  conducted,  the 
results  of  such  tests,  and  other 
information  upon  which  that 
determination  is  based.  Presently  this 
safety  certification  is  submitted  in  the 
application  for  certification  which 
manufacturers  must  submit  for  every 
vehicle  model  they  plan  to  produce  for 
commerce  in  the  United  States.  EPA 
intends  to  use  this  authority  and  the 
approach  described  above  to  implement 
the  ORVR  requirement.  See  also  NRDC 
V.  Reilly,  983  F.2d  at  267  (ultimate  issue 
of  safety  is  to  be  addressed  at 
certification). 

The  ultimate  responsibihty  for  ORVR 
system  safety  (both  design  and 
performance  in  use)  rests  with  the 
manufacturers.  As  part  of  the 
application  for  certification, 
manufacturers  will  be  required  to  make 
the  declarations  prescribed  in  §  86.091- 
23  (d).  Ehiring  review  of  the  certification 
application,  EPA  vfiW  study  the  design 
of  the  vehicle's  ORVR  system,  its  on- 
vehicle  configuration  and  operation, 
and  will  consult  directly  with  NHTSA 
on  these  applications.  Special 
consideration  will  be  given  to  the 
potential  concerns  raised  in  the  course 
of  the  rulemaking  process  such  as 
component  locations,  materials  used  in 
the  components,  and  connections 
between  components.  For  canister-based 
systems,  items  of  special  interest  will 
include  canister  location  and  shell 
construction,  canister/vapor  hose  access 
for  I/M  testing,  vapor  hose  routing  and 
wall  thickness,  integrity  of  connections, 
and  proximity  of  potential  ignition 
sources.  In  addition,  manufacturers  will 
want  to  consider  concerns  raised  in  past 
NHTSA  safety  assessments.  The 
November  1993  NHTSA  report  makes  it 
clear  that  proper  design  is  critical  in 
system  safety  performance. 

As  was  mentioned  above,  EPA  could 
ask  for  any  or  all  of  the  information 
supporting  the  manufacturer's  safety 
assessment  and  EPA  will  consider  all 
information  presented  by  the 
manufacturer  in  this  assessment 
whether  it  is  based  on  testing, 
engineering  analysis,  or  some  other 
source.  As  is  present  practice,  EPA 
expects  that  manufacturers  will  conduct 
engineering  risk  assessments  and 
component,  system,  and  vehicle  tests  to 
assess  the  safety  of  various  ORVR 
system  designs  and  on-vehicle 
configurations  and  make  any 
modifications  or  devise  and  implement 
the  engineering  solutions  needed  to 
address  potential  problems. 


ORVR-equipped  vehicles  would  have 
to  meet  the  applicable  F?klVSSs, 
including  FMVSS  301  related  to  Fuel 
System  Integrity.  As  noted  above, 
NHTSA  is  considering  amending  the 
latter  to  address  ORVR  svstem  safety. 
However,  section  206(a)(3)(B)  of  the 
CAA  provides  EPA  with  broad  latitude 
to  require  manufacturers  to  conduct 
tests  or  provide  other  information  as 
may  be  needed  to  determine  if  an  ORVR 
system  meets  the  vehicle  safety 
requirements  prescribed  in  section 
202(a)(4). 

In  the  May  27. 1993  Federal  Register 
notice,  EPA  asked  for  comment  on 
whether  any  specific  tests  or  other 
information  should  be  required  up  front 
as  part  of  the  certification  process  and. 
if  so,  what  information  and  in  what 
form  would  be  most  appropriate.  No 
commenter  provided  input  on  this  point 
and.  given  the  resolution  of  the  safety 
issue.  EPA  has  decided  not  to  require 
any  specific  information  at  this  time. 
In  the  same  notice,  EPA  also  asked 
comment  from  auto  manufacturers  and 
other  interested  parties  on  the 
desirability  of  developing  a  process, 
after  promulgation  of  the  final  rule, 
through  which  there  could  be  a  dialogue 
with  EPA  and  NHTSA  on  design 
questions  related  to  the  in-use  safety  of 
ORVR  systems.  Manufacturers' 
comments  indicated  that  resolution  of 
the  safety  issue  as  part  of  the  rule  was 
most  important,  and  they  expressed 
little  interest  in  estabhshing  a  dialogue 
at  this  time.  EPA  remains  willing  to 
work  with  the  auto  manufacturers  in 
this  area  at  anv  time  in  the  future. 

Although  uftimate  safety 
determinations  must  await  the 
certification  process,  EPA  wishes  to 
repeat  that  it  knows  of  nothing  that 
would  preclude  the  certification  of 
properly  designed  ORVR  canister 
systems  on  LDVs  and  LDTs.  EPA 
stresses  that  it  has  never  determined  for 
purposes  of  certification  under  section 
206  that  any  specific  ORVR  system 
(including  ORVR  canisters)  would 
present  an  unreasonable  risk  to  pubUc 
safety  within  the  meaning  of  section 
202(a)(4),  58  FR  30740-30741. 
Consequently,  the  potential  existence  of 
means  other  than  canisters  to  control 
refueling  emissions  should  not  preclude 
certification  of  propcrlv-designed 
canister-based  control  systems. 

6.  Alternative  Control  Technologifs 

As  part  of  the  technical  analysis 
supporting  the  NPRM,  EPA  indicated 
that  control  technologies  such  as 
collapsible  fuel  bladders  and  cloth 
impregnated  v^th  activated  carbon 
absorbers  were  potential  alternatives  to 
carbon  canisters.  As  part  of  the 
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technology  assessment  for  this  final 
rule.  EPA  reviewed  the  record  of  the 
rule  to  see  what  options  had  been  put 
forth  and  to  assess  what  progress  had 
been  made  in  applying  these 
technologies  to  vehicle  fuel  systems. 
The  collective  determination  from  the 
review  was  that,  in  some  cases,  parties 
have  pursued  development  of  these 
technologies  for  other  applications,  such 
as  aircraft  fuel  systems  and  chemical 
protection  suits,  but  that  less  overall 
progress  has  been  made  in  applying 
these  technologies  to  automotive 
applications.  In  some  cases  no  progress 
was  made,  and  the  technical  feasibility 
of  these  designs  therefore  remains 
problematic.  In  one  case  commercial 
development  was  dependent  on 
industry  or  government  support.  While 
EPA  cannot  arbitrarily  preclude  the  use 
of  any  control  system  design  approach. 
EPA  concludes  that  such  alternatives 
are  not  generally  likely  to  be  available 
for  production  application  in  the  time 
frame  when  manufacturers  must  begin 
to  install  ORVR  systems  on  their 
vehicles.  The  potential  existence  of 
these  alternative  control  approaches 
does  not  preclude  certification  of 
properly  designed  canister-based  ORV'R 
controls. 

E.  Certification  Provisions 

1.  General 

Today's  action  modifies  the 
certification  process  by  adding  the 
requirement  for  demonstrating 
compliance  with  refueling  emission 
standards  according  to  the  prescribed 
phase-in  schedule.  This  action  is 
e.xpected  to  have  no  direct  impact  on 
manufacturers'  fuel  economy  programs. 
The  following  paragraphs  summarize 
EPA's  certification  and  fuel  economy 
requirements  with  regard  to  ORV'R 
controls. 

The  regulations  promulgated  in  this 
action  provide  new  definitions  for 
refueUng  families  and  refueling 
emission  control  systems.  For  LDVs  and 
LDTs,  manufacturers  will  normally 
perform  a  refueling  test  on  one 
emission-data  vehicle  per  refueling 
emission  control  system  and  submit  this 
test  data  (low  altitude  data)  to  EPA  for 
possible  confirmatory'  testing.  Data 
submitted  to  EPA  should  include  the 
exhaust  emissions  data  from  the  exhaust 
emissions  test  which  is  contained  in  the 
refueling  test  sequence.  The  data  should 
demonstrate  compliance  with  all 
applicable  emission  standards. 
Manufacturers  may  submit  high  altitude 
test  data  to  EPA  for  possible 
confirmatory  testing,  or  provide  a 
statement  in  the  application  for 
certification  that  vehicles  will  comply 


with  applicable  emission  standards  at 
hi^  altitude.  Note  that  this  action 
recjuires  manufacturers  to  perform 
exhaust  and  evaporative  emission  tests 
using  pre-loaded  canisters.  Also  note 
that  vehicles  inherently  low  in  refueling 
emissions  can  be  certified  using  an 
engineering  evaluation  approved  by  the 
Administrator  in  lieu  of  testing. 

After  the  testing  has  been  completed, 
manufacturers  typically  submit  to  EPA 
an  application  for  certification, 
containing  information  about  the 
vehicles  intended  for  production, 
emission  test  data  used  to  support 
certification,  statements  of  compliance 
with  emission  standards  and  device 
safety,  and  other  information  required 
by  EPA.  This  action  will  require 
manufacturers  to  provide  refueling 
information  in  their  application  for 
certification.  To  determine  compliance 
with  applicable  emission  standards,  this 
action  requires  the  refueling  emission 
test  data  to  be  adjusted  by  an  additive 
deterioration  factor,  developed  by  the 
manufacturer  using  good  engineering 
judgement  to  assure  that  vehicles  will 
comply  in  actual  use  for  the  useful  life 
of  the  vehicle/engine.  Should  EPA  have 
any  concerns  about  the  safety  of  the 
ORVR  refueling  system  used  by  the 
manufacturer,  certification  may  be 
delayed  or  denied,  under  section 
202(a)(4)  and  206(a)(3)  of  the  CAA.  This 
should  not  happen,  however,  with 
properly  designed  systems. 

2.  Fees 

EPA-incurred  costs  associated  with 
the  certification  program  can  be 
recovered  in  the  Motor  Vehicle  and 
Engine  Compliance  Program  (MVECP) 
fee  program  (see  40  CFR  part  86,  subpart 
J).  Today's  action  is  likely  to  increase 
the  amount  of  the  MVECP  fee  which  is 
collected  during  the  certification 
process  since  the  Agency's  burden  is 
expected  to  increase.  As  discussed  in 
the  Fee  Updating  Procedure  section  of 
the  Fees  final  rule,  (57  FR  30049,  July 
7.  1992),  EPA  will  periodically  review 
its  fees.  During  that  fee  updating 
process,  the  Agency  intends  to  assess 
the  additional  burden  incurred  due  to 
this  action,  and  if,  as  a  result  of  the 
review,  EPA  determines  that  there  has 
been  a  significant  change  in  the  M\^CP 
costs,  a  proposal  to  revise  the  fee 
schedule  will  be  published  in  the 
Federal  Register.  Thus,  manufacturers 
will  be  provided  with  sufficient  notice 
and  comment  period  prior  to  any 
changes  in  the  amount  of  the  fee 
collected. 

3.  Fuel  Economy 

Thfs  action  does  not  have  any  direct 
impact  on  fuel  economy  labeling. 


Corporate  Average  Fuel  Economy 
(CAFE),  or  gas  guzzler  data  submission 
requirements.  Because  the  changes  to 
the  test  procedure  promulgated  in  this 
action  may  affect  fuel  economy 
measurements,"  EPA  will  not  require 
use  of  the  new  procedure  for  fuel 
economy  testing.  Therefore,  to  generate 
city  fuel  economy  values,  manufacturers 
may  use  the  previously  established 
Federal  Test  Procedure  or  may 
optionally  use  the  pre-loaded  canister 
test  procedures  established  in  this 
action  (which  are  essentially  the  same 
test  procedures  established  in  the 
enhanced  evaporative  emission  final 
rule,  ref  58  FR  16002,  March  24. 1993). 
EPA  will  normally  use  the  same 
procedure  for  confirmatorj'  testing  as 
used  by  the  manufacturer. 

F.  Onboard  Diagnostics  Requirements 

Today's  action  extends  the  existing 
provisions  for  onboard  diagnostic  (OBD) 
systems  to  ORVR  equipment.  (The  final 
rule  for  the  existing  program  was 
published  February- 19,  1993.  58  FR 
9468).  ORVR  systems  are  very  similar  to 
evaporative  systems  and  this  action 
requires  that  the  OBD  performance 
requirements  which  currently  apply  to 
evaporative  systems  apply  on  LDVs  and 
LDTs  also  to  ORVR  systems,  both 
integrated  and  non-integrated. 

As  with  the  current  OBD  program  for 
evaporative-only  systems,  OBD 
monitoring  of  the  ORVR  system  is  not 
mandator^'.  However,  the  same 
approach  to  in-use  testing  will  be  used. 
That  is,  any  in-use  vehicle  with 
evaporative  emissions  of  30  g/test  or 
higher  measured  over  the  first  24  hours 
of  the  three-day  diurnal  from  the  revised 
evaporative  test  procedure  will  be 
flagged  for  further  evaluation.  That 
evaluation  will  consist  of  making  any 
necessary  repairs  to  ensure  system 
integrity,  and  then  making  a  0.04  inch 
(1  mm)  orifice  anywhere  within  the 
system.  To  demonstrate  compliance, 
operating  the  vehicle  in  this  condition 
over  the  full  FTP  must  cause  the 
malfunction  indicator  light  (MIL)  to 
illuminate.  A  failure  of  the  OBD  system 
to  signal  a  problem  could  contribute  to 
a  decision  to  initiate  a  recall  action. 
While  a  system  operating  in  such  a 
manner  (i.e.,  without  the  MIL  going  on) 
may  not  detect  a  malfunction  related 
solely  to  refueling  events,  EPA 


'  The  fuel  economy  measurements  may  be 
affected  because  vehicles  will  now  be  tested  with 
pre-loaded  evaporative/onboard  canisters.  Purging 
these  canisters  during  the  city  and  highway  tests 
could  affect  the  air/fuel  ratio  of  the  engine  which, 
in  turn,  could  afTect  the  measured  fuel  economy 
values  for  the  test  vehicle.  EPA  exfwcts  the  effect 
to  be  minimal,  although  it  is  possible  that  measured 
fuel  economy  values  could  change  for  some 
vehicles. 
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nevertheless  believes  that  such  a  system 
will  be  sufficient  if  it  detects  general 
problems  u^ith  vapor  and  purge  system 
integrity. 

For  integrated  ORVR  systems, 
manufacturers  can  use  the  same  OBD 
systems  they  use  to  monitor  evaporative 
systems.  For  non-integrated  systems, 
both  the  evaporative  and  refueling  sides 
of  the  system  will  need  to  be  monitored. 
It  should  be  possible  for  the  same 
technology  to  be  used  for  both 
monitoring  tasks  in  most  cases.  For 
example,  a  strategy  that  uses  engine 
vacuum  to  draw  a  certain  minimum 
level  of  vacuum  or  uses  a  small  pump 
to  generate  a  positive  pressure  in  the 
entire  vapor  syste.m  could  include  a 
non- integrated  ORVR  canister  in  the 
monitoring  as  well.  For  both  integrated 
and  non-integrated  systems.  EPA 
believes  this  approach  will  result  in  an 
adequate  level  of  certainty  that  key 
potential  malfunctions  in  ORVR  svstems 
will  be  identified  and  repaired.  Since  a 
0.04  inch  orifice  would  emit  only  about 
3  grams  of  hydrocarbon  vapor  in  a 
normal  refueling  event,  this  approach 
will  assure  a  high  level  of  in-use 
control. 

G.  Enforcement  and  In-i'se  Performance 
1.  Liability  Periods 

In  accordance  with  the  CAAA  of 
1990.  ORVR  controls  for  new  LDVs 
must  have  useful  lives  of  10  years  or 
100,000  miles  (160.000  km)  or  the 
equivalent,  wiih  recall  testing  allowed 
up  to  7  years  or  75,000  miles  (120,000 
km)  or  the  equivalent,  whichever  occurs 
first  (CAA  section  202(d)(1);  42  U.S.C. 
7521(d)(1)).  LDTs  with  loaded  vehicle 
weight  up  to  3,750  pounds  (1.700  kg) 
have  the  same  useful  life  requirement  as 
LDVs.  All  other  LDTs  have  a  useful  life 
requirement  of  11  years  or  120.000 
miles  (190,000  km)  or  the  equivalent, 
whichever  occurs  first.  Pursuant  to 
section  207(i),  expected  designs  for 
ORVR  controls  are  not  "specified  major 
emission  control  components,"  because 
they  cost  less  than  S200.  Therefore, 
unless  more  expensive  components  are 
utilized,  manufacturers  need  only 
warrant  them  for  2  years  or  24,000  miles 
(39,000  km)  or  the  equivalent, 
whichever  occurs  first.  If,  at  some  time 
in  the  future,  the  Administrator  should 
determine  that  the  ORVR  controls  are 
"specified  major  emission  control 
components."  manufacturers  must 
warrant  them  for  8  years  or  80,000  miles 
(130,000  km)  or  the  equivalent, 
whichever  occurs  first  (CAA  section 
207(i)(2);  42  U.S.C.  7541(i)(2)). 


2.  Selective  Enforcement  Audit  Testing 

Pursuant  to  CAA  section  206(b).  the 
Administrator  is  authorized  to  test  new 
motor  vehicles  in  order  to  determine 
whether  vehicles  being  manufactured 
do  in  fact  conform  to  the  regidations 
with  respect  to  which  a  certificate  of 
conformity  was  issued.  Therefore,  LDVs 
and  LDTs  that  are  certified  to  meet  the 
refueling  emission  standard  are  subject 
to  this  standard  in  a  Selective 
Enforcement  Audit  (SEA). 

In  the  1987  NPRM.  EPA  discussed 
two  testing  issues  which  resulted  from 
performing  the  refueling  test  on  newly 
built  motor  vehicles.  The  first  issue 
regarded  the  possible  influence  of  new 
vehicle  background  evaporative 
emissions  (i.e.,  hydrocarbon  emissions 
from  such  things  as  the  fresh  paint  on 
a  new  vehicle  which  has  not  fully 
cured)  on  refueling  emission 
mrasuremcnts.  Historically,  EPA  has 
not  conducted  SEA  testing  for 
evaporative  emissions  due  to  the 
rfdatively  large  non- fuel  background 
emissions  emitted  from  newly  built 
vehicles.  However.  EPA  expected  that 
background  emissions  would  not 
significantly  affect  refijefing  emission 
measurements  because  the  actual  time 
for  background  evaporative  losses  to 
occur  would  be  very  short  (refueling 
emission  measurements  have  a  duration 
of  less  than  five  minutes).  Also, 
refueling  measurements  would  be  taken 
at  an  ambient  temperature  of 
approximately  80°  F,  so  fuel  and  non- 
fuel  evaporative  emissions  would  not  be 
increased  by  heating  of  the  tank,  engine, 
or  other  subsystems,  as  would  occur 
during  the  usual  evaporative  emi.'=;sions 
test.  However,  to  address  any  concerns 
over  the  effects  of  background 
emissions,  EPA  proposed  an  additional 
SEA  testing  procedure  where 
background  emissions  would  be 
measured  and  then  subtracted  from  the 
refueling  emissions  measurement.  This 
additional  procedure  would  be  used  if 
manufacturers  provided  evidence  that 
newly  built  vehicle  background 
emissions  would  significantly  exceed 
in-use  vehicle  background  emissions, 
which  were  intended  to  be  included  in 
the  refueling  standard. 

Because  manufacturers'  comments 
raised  concerns  about  conducting  the 
refueling  test  without  measuring  for 
background  emissions,  and  about  the 
extra  time  needed  for  the  measurement, 
this  final  rule  will  include  the  new 
vehicle  background  emissions 
measurement  proposed  in  the  1987 
NPRM  as  an  optional  procedure. 
However,  this  decision  must  be  made 
before  SEA  testing  is  conducted.  It  will 
apply  to  all  vehicles  tested.  EPA  realizes 


that  when  this  background  procedure  is 
performed,  in-use  background 
emissions,  which  are  included  in  the 
refueling  standard,  will  also  be 
subtracted  fi-om  the  refueling 
measurement.  At  this  time,  EPA  has  no 
way  of  separating  new  vehicle 
background  emissions  from  in-use 
background  emissions.  For  purposes  of 
SEA  testing  only,  both  may  therefore  be 
subtracted  off.  Background  emissions 
from  the  refijeling  measurements  during 
in-use  testing  will  not  be  subtracted 
since  the  standard  includes 
measurement  of  such  emissions  and 
there  is  no  concern  regarding  the  higher 
background  emissions  from  new 
vehicles.  Additionally,  upon  approval 
by  EPA,  a  manufacturer  may  develop 
and  use  its  own  background  emissions 
measurement  procedure  for  use  during 
SEA  testing.  Revisions  to  40  CFR  part 
86,  subpart  G,  §86.608  (for  LDVs)  and 
to  subpart  K,  §86.1008  (for  LDTs) 
incorporate  this  additional  procedure. 

The  second  issue  pertained  to  the 
unstabilized  condition  of  the  vapor 
storage  canisfer(s)  prior  to  SEA  testing. 
In  the  NPRM,  EPA  proposed  that  the 
canisters  of  SEA  vehicles  be  stabilized 
through  a  bench  procedure,  prior  to 
refueling  emissions  testing,  to  help 
account  for  any  large  differences  that 
may  exist  between  an  unused  canister 
and  a  broken-in  (aged)  canister. 

Most  manufacturers  commented  that 
artificially  aging  canisters  prior  to 
emissions  testing  using  either  the 
procedure  in  the  1937  proposal  or  the 
evaporative  emissions  rulemaking  is 
inconsistent  with  SEA  testing  and  that 
performing  the  aging  process  would 
significantly  add  to  the  time  needed  to 
complete  testing.  This  would  make  it 
difficult  to  conduct  the  correct  number 
of  tests  per  twenty-four  hour  period  as 
proposed  by  §  86.608(g)  for  LDVs  and 
§  86.1008(g)(3)  for  LDTs.  Additionally, 
several  manufacturers  indicated  that  if 
their  vehicles  were  to  undergo  the  entire 
refueling  test  procedure  (with  all  of  the 
necessary  preconditioning  drive- 
dov\T.s),  the  vehicles  may  accumulate 
too  many  miles  to  be  sold  as  new. 

EPA  agrees  that  the  proposed  bench- 
aging  procedure,  as  well  as  the  updated 
procedure,  adds  significant  time  to  SEA 
testing  and.  therefore,  this  final  rule 
does  not  include  an  artificial  aging 
procedure.  EPA  would  have  preferred  to 
include  an  aged  canister  in  the  SEA  test 
requirement,  but  at  this  point  sees  no 
practical  way  to  incorporate  the  aged 
canister  requirement  and  also  address 
the  manufacturers'  concerns. 
Manufacturers  are  required  to  perform 
the  complete  refueling  test  with  new 
canisters  for  both  integrated  and  non- 
integrated  designs.  However,  if 
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manufacturers  still  have  concerns  about 
conducting  the  required  number  of  tests 
per  twenty-four  hour  period  or 
accumulating  too  much  mileage,  they 
may.  upon  EPA  approval,  perform  the 
seal  test  described  in  Section  C  above, 
for  either  integrated  or  non-integrated 
designs,  during  an  SEA.  The  seal  test  is 
aimed  at  verifying  the  integrity  of 
fillpipe  seals  and  vapor  lines  and 
eliminates  consideration  of  potential 
canister  emissions  by  thoroughly  bench 
purging  the  canister  prior  to  the 
refueling  event.  The  canister 
preconditioning  and  preparatory  driving 
are  also  eliminated,  allowing 
manufacturers  to  complete  testing 
without  the  additional  mileage 
accumulation  associated  with  the  full 
test.  Finally,  the  same  0.20  g/gal 
standard  would  apply  and  failure  of  the 
seal  test  would  be  considered  equivalent 
to  failing  the  full  refueling  emissions 
test. 

During  an  SEA,  manufacturers  will 
test  selected  SEA  vehicles  until  a  pass 
or  fail  decision  has  been  reached  for 
both  the  exhaust  emission  test  and  the 
refueling  test.  The  0.20  g/gal  refueling 
standard  is  subject  to  40  percent 
Acceptable  Quality  Level,  which  is  the 
same  criteria  used  for  exhaust 
emissions. 

3.  Nonconformance  Penalties  (NCPs) 

In  the  regulations  governing  NCPs  (40 
CFR  86.1103-87),  EPA  specifies  the 
criteria  which  must  be  met  before  an 
NCP  will  be  made  available  for  a  new 
emission  standard  applicable  to  any 
subclass  of  heavy-duty  vehicles  (i.e., 
vehicles  with  a  GVWR  in  excess  of  6000 
lbs,  including  the  LDTs  with  a  GVWR 
between  6,001  and  8,500  lbs.  which  are 
covered  in  this  regulation  (HLDTs)).  As 
described  in  those  regulations,  an  NCP 
may  be  established  for  a  new  emission 
standard  if  substantial  work  will  be 
required  to  meet  the  new  standard  and 
a  technological  laggard  is  likely  to  exist. 
Substantial  work  means  the  application 
of  technology  not  previously  used  in  a 
vehicle  class  or  subclass  or  the 
significant  modification  of  existing 
technology  or  design  parameters. 

While  ORVR  systems  have  not  been 
used  to  control  refueling  emissions  on 
HLDTs  and  HDVs,  EPA  does  not  believe 
that  an  ORVR  requirement  constitutes 
substantial  work  as  defined  in  the  NCP 
regulations  nor  does  EPA  believe  that  a 
technological  laggard  will  exist  in  the 
vehicle  groups.  The  ORVR  system  is 
expected  to  be  a  minor  extension  of 
existing  evaporative  emission  control 
technology  rather  than  the  application 
of  new  technology  or  the  significant 
modification  of  existing  technology  or 
design.  EPA  expects  manufacturers 


would  use  activated  carbon  for  storage 
of  refueling  vapors  and  air  stripping  for 
regeneration,  just  as  are  now  used  in 
evaporative  emission  control  systems  on 
LDTs  and  heavy-duty  gasoline  vehicles. 
The  purge  systems  will  essentially  be 
the  same  as  those  used  for  evaporative 
controls. 

While  there  may  be  some  subjective 
disagreement  on  whether  "substantial 
work"  will  be  involved  in  meeting  the 
standard,  EPA  believes  all  the 
manufacturers  of  HLDTs  will  be  able  to 
comply  with  the  standard  and  that  no 
technological  laggard  will  exist.  EPA 
recognizes  that  effort  will  be  required  to 
equip  the  HLDTs  with  ORVR  systems, 
but  the  control  technology  required  is 
well  defined  and  available  to  all  affected 
manufacturers.  Furthermore,  this 
regulation  provides  a  generous  leadtime 
and  control  is  phased  in  over  a  three- 
model-year  period.  Both  of  these  factors 
will  provide  relief  to  any  manufacturer 
who  is  having  difficulty.  In  addition,  the 
adopted  test  procedures  address  the 
manufacturers'  technical  concerns  and 
should  negate  the  need  for  an  NCP  for 
any  manufacturer. 

The  regulations  also  permit 
consideration  of  NCPs  for  other 
emission  standards,  for  which  NCPs  are 
not  already  provided,  if  the  standards 
become  more  difficult  to  meet  as  a  result 
of  •  new  standard.  However,  as  the  test 
procedure  is  structured,  EPA  does  not 
believe  that  manufacturers  will 
encounter  significant  additional 
difficulty  in  maintaining  compliance 
with  exhaust  or  evaporative  emission 
standards  as  a  result  of  the  ORVR 
requirement. 

m  sum,  "substantial  work"  will  not  be 
required  and  no  technological  laggards 
are  expected.  Therefore,  EPA  will  not 
make  NCPs  available  for  refueling 
exhaust  or  evaporative  emission 
standards. 

4.  In-Use  Performance 

As  in  the  case  of  other  evaporative 
emissions,  the  control  of  refueling 
emissions  is  highly  dependent  on 
vehicle  operating  and  environmental 
factors  such  as  vehicle  speed  and 
ambient  temperature.  EPA  recognizes, 
therefore,  that  simply  passing  a  test 
procedure  cannot  always  ensure  vehicle 
designs  that  achieve  good  control  in  use. 

EPA  expects  that  manufacturers  will 
design  vehicles  that  pass  the  test  and 
perform  well  in  use.  However,  in  order 
to  best  achieve  the  statutory  goal  of  a 
high  degree  of  control  efficiency,  the 
Agency  will,  if  necessary,  make  full  use 
of  existing  regulations  against  defeat 
devices.  Thus,  EPA  may  deny 
certification  upon  determination  that  a 
particular  refueling  emission  control 


system  design  constitutes  a  defeat 
device  (40  CFR  86.094-16).2  EPA  could 
also  invoke  the  defeat  device  regulations 
in  the  course  or  on  the  basis  of  the 
results  of  selective  enforcement  audit 
(SEA)  and  recall  testing. 

The  following  discussion,  while  not 
necessarily  all-inclusive,  provides 
examples  of  potential  defeat  devices 
related  to  compliance  with  refueling 
emission  standards.  EPA's  main  concern 
is  that  some  purge  strategies  used  to 
pass  emission  tests  may  be  ineffective 
over  a  wide  range  of  in-use  driving 
patterns.  For  integrated  systems,  this 
concern  will  be  addressed  in  the 
Agency's  evaluation  of  evaporative 
system  purge  strategies  during  the 
certification  process,  as  discussed  in  the 
evaporative  emissions  final  rule  (56  FR 
at  16007).  The  Agency  will  extend  this 
evaluation  to  non-integrated  refueling 
system  purge  strategies  as  well. 

This  evaluation  is  intended  to  identify 
vehicle  designs  that,  though  capable  of 
passing  emission  tests,  may  not  function 
effectively  in  use.  These  would  include 
non-integrated  system  designs  that 
purge  well  during  the  prolonged  warm- 
vehicle  driving  allowed  in  the  refueling 
test  drivedown,  but  not  in  the  driving 
patterns  involving  frequent  cold  starts 
often  encountered  in  use. 

EPA  also  will  consider  to  be  defeat 
devices  those  designs  that  purge  at 
substantially  higher  rates  during  high- 
speed operation  than  during  low-speed 
operation,  such  that  they  primarily 
depend  on  the  high-speed  purge  to  pass 
emission  tests.  Even  if  such  designs  do 
pass  the  test,  they  may  produce  high 
refueling  emissions  if  they  purge 
substantially  less  during  typical  non- 
freeway  urban  driving  than  during  the 
refueling  test  drivedown.  Also,  designs 
that  shut  purge  off  at  any  time  for  other 
than  safety  reasons  would  be  closely 
examined  by  EPA  for  possible 
classification  as  defeat  devices. 

III.  Public  Participation 

ORVR  controls  have  been  under 
consideration  by  EPA  since  the  CAAAs 
of  1977.  The  public  process,  which  first 
began  in  1978,  has  proceeded  through 
various  stages  over  the  past  15  years. 

In  response  to  the  provisions  of 
section  202(a)(6)  of  the  1977  CAAAs, 
EPA  initiated  a  public  process  in  1978 
to  receive  comments  on  the  feasibility 
and  desirabihty  of  implementing  ORVR 
controls.  In  1980,  EPA  published  a 
technical  report  which  tentatively 
concluded  that  ORVR  controls  were 
feasible  for  LDVs.  However,  no  action 


2  "Prohibition  of  Usa  of  Emission  Control  Defeat 
Devices,"  MSPC  Advisory  Qrcular  No.  24. 

December  11. 1972. 
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was  taken  at  the  time  due  to  concerns 
over  economic  difficulties  in  the  auto 
industry. 

EPA  reinstituted  its  assessment  of 
ORVR  controls  in  1983  as  part  of  a 
broad  assessment  of  the  strategies 
available  to  control  emissions  in  the 
gasoline  marketing  industry.  As  part  of 
this  study,  in  August  1984,  EPA 
published  an  extensive  analysis  of  the 
options  available  to  control  refueling 
emissions  including  ORVR  controls. 
Supporting  documentation  for  this 
analysis  are  in  public  docket  A-84-07, 
along  with  the  public  comments 
received  on  the  "Gasoline  Marketing 
Study". 

After  receiving  comments  on  the 
study,  EPA  prepared  an  in-depth 
analysis  of  the  comments,  developed 
further  work  on  several  key  issues 
related  to  ORVT?  controls,  and 
conducted  enhanced  assessments  of  the 
options  under  consideration.  This 
resulted  in  a  draft  Regulatory  Impact 
Analysis,  Response  to  Public 
Comments,  and  related  analysis  and 
documentation  related  to  ORVR 
controls.  This  information  is  also  in 
public  docket  A-84-07.  A  pubhc 
meeting  regarding  the  ORVR  test 
procedure  was  also  held  during  this 
time  frame. 

The  rcsuhs  of  EPA's  study  of  emission 
control  options  for  the  gasoline 
marketing  industry  culminated  in  an 
August  1987  proposal  to  require  ORVR 
controls  on  gasoline-powered  LDVs, 
LDTs,  and  HDVs.  A  public  hearing  was 
held  in  October  1987  and  the  comment 
period  closed  in  February  1988. 
Information  supporting  the  NPRM  and 
comments  on  the  proposal  are  in  public 
docket  A-87-11.  However,  due  initially 
to  safety  concerns  raised  by  some 
commenters  and  later  to  pending 
revisions  to  the  CAA,  EPA  deferred 
action  on  finalizing  the  ORVR  rule. 

The  1990  CAAAs  contained 
provisions  requiring  an  integrated 
program  of  LDV  ORVR  and  Stage  II 
controls.  In  response  to  the  ORVR 
provisions,  on  September  3,  1991  (56  FR 
43682),  EPA  pubUshed  a  Federal 
Register  notice  seeking  further  comment 
on  the  NPRM  and  the  safety  issues 
related  to  ORVR  controls  including  a 
safety  assessment  prepared  by  the  DoT. 
A  public  hearing  was  held  to  receive 
comment  on  these  issues  on  September 
26.  27.  1991.  The  comment  period 
closed  in  late  October  1991.  These 
comments  and  related  materials  are  in 
public  docket  A-87-11  On  April  15, 
1992,  EPA  published  a  Federal  Register 
notice  (57  FR  13220)  announcing  its 
decision  not  to  proceed  with 
implementing  ORVR  controls  at  that 


time,  based  on  safety  concerns  raised  by 
DoT. 

Subsequently,  a  panel  of  the  DC 
Circuit  overturned  EPA's  1992  action. 
EPA  then  published  another  Federal 
Register  notice  (May  27.  1993,  58  FR 
30731)  raising  issues  for  public 
comment  and  allowing  approximately 
90  days  for  comment.  Another  public 
hearing  seeking  comment  on  the  NPRM 
and  other  changed  circumstances  was 
also  held.  This  hearing  was  held  on  July 
22,  1993  and  comments  closed  30  days 
later.  These  comments  are  in  public  ' 
docket  A-87-11  as  are  EP.A  materials  in 
support  of  the  notice. 

During  the  years  in  which  ORVR  has 
been  under  consideration,  there  have 
been  at  least  five  formal  opportunities 
for  oral  and/or  v^Titten  public  comment. 
In  addition,  numerous  other  public 
interactions  have  occurred  on  this 
matter  and  have  been  documented  and 
placed  in  the  docket  for  public  review. 

Over  the  fifteen  years  of  the  ORVR 
public  process,  EPA  has  received 
hundreds  of  u-ritten  comments 
regarding  this  requirement.  However, 
many  of  the  past  comments  have 
essentially  been  addressed  by  changed 
circumstances  or  other  developments. 
Major  issues  such  as  fuel  volatility  and 
improved  vehicle  evaporative  emission 
controls  have  now  been  decided  by 
regulation,  and  the  control  of  refueling 
emissions  using  Stage  II  equipment  was 
addressed  by  the  1990  CAAAs.  Also, 
many  previous  comments  in  areas  such 
as  ORVR  costs  and  test  procedures  were 
factored  into  subsequent  analyses  and 
notices,  making  only  the  most  recent  set 
of  comments  applicable. 

The  public  docket  contains  a 
Summary  and  Analysis  of  Comments 
document  which  addresses  still-relevant 
issues  raised  by  the  commenters.  It 
generally  does  not  address  past 
comments  on  issues  which  have  been 
resolved  by  related  statutory  or 
regulatory  action  or  through  subsequent 
published  analyses  or  Federal  Register 
notices.  Also,  it  does  not  address 
comments  which  were  received  at  one 
point  but  later  negated  by  subsequent 
comments  due  to  further  developments 
and  changed  circumstances.  The 
Summary  and  Analysis  of  Comments 
focuses  primarily  on  comments  received 
in  response  to  the  June  1993  Federal 
Register  notice  and  unresolved 
comments  from  both  the  Augu.st  1987 
NPRM  and  September  1991  Federal 
Register  notices. 

rv.  Regulatory  Impact  Analysis 

As  part  of  the  assessment  and 
decision  making  process  regarding 
ORVR  controls,  EPA  has  prepared  an  in- 
depth  Regulatory  Impact  Analysis  (RIA). 


This  RIA  is  available  in  the  public 
docket.  The  RIA  assesses  the 
environmental  impact,  costs,  and  cost 
effectiveness  of  ORVR  controls,  as  well 
as  other  associated  benefits,  for  the 
combined  LDV  and  LDT  program 
described  above  for  a  number  of 
scenarios.  It  also  includes  a  sensitivity 
analysis  for  several  key  parameters.  It 
should  be  noted  that  the  RIA  was 
completed  prior  to  EPA's  decision  to 
delay  the  requirements  for  LDTs  and  to 
exclude  HDVs.  These  controls  were 
included  in  the  analysis  and  were 
assumed  to  begin  in'l998.  EPA  expects 
that  inclusion  of  these  items  in  the 
analysis  has  no  significant  effect  on  the 
results  and  does  not  affect  the 
conclusions  which  are  based  on  the 
analysis.  The  major  findings  of  the  RIA 
for  LDV  and  LDT  ORVR  controls  are 
presented  below. 

Before  di.scussing  these  key  findings, 
it  is  important  to  note  that  EPA  analysis 
has  assumed  that  ORVR  controls  will 
apply  nationwide  to  all  vehicle  classes. 
However,  the  scenarios  analyzed  focus 
not  only  on  the  overall  nationwide 
control  program,  but  also  on  the  control 
in  the  ozone  NAAs.  Furthermore,  since 
Stage  II  controls  are  in  place  or  expected 
in  most  of  the  ozone  NAAs,  the 
mcremental  impacts  of  ORVT^  controls 
relative  to  Stage  II  are  assessed  as  well. 

A.  Environmental  Iwpact 

While  refueling  emissions  control  has 
value  whenever  it  occurs,  it  is  most 
critical  during  the  ozone  season.  The 
five  month  ozone  season  refueling 
emission  inventory  is  about  200.000 
tons  per  year;  when  annualized,  this 
value  increases  to  approximately 
475,000  tons  per  year.  Refueling 
emissions  vary  directly  with  fuel  use 
and  fuel  RVP/temperatures. 
Approximately  52  percent  of  refueling 
emissions  occur  in  AAs  and  48  percent 
occur  in  NAAs.  Of  this  48  f)ercent. 
about  33  percent  currently  are.  or  are 
expected  to  be,  subject  to  Stage  II 
control  equipment.  The  percentage  of 
gasoline  consumption  in  the  NAAs  and 
covered  by  Stage  II  is  slightly  higher  (55 
and  44  percent  rpspectively)  than  the 
contribution  to  the  refueling  emission 
inventory,  primarily  due  to  RVT 
controls. 

The  emission  reductions  achieved  by 
ORVR  controls  depend  on  the  in-use 
efficiency  of  the  control  system  and  the 
area  in  which  the  control  is  applied. 
Based  on  the  stringency  of  the  fst 
procedure  the  full  life  useful  life 
certification  requirement,  and  the 
salutary  effect  of  Inspection/ 
Maintenance  (I/M)  programs  and 
onboard  diagnostics,  EPA  expects  very 
high  in-use  efficiency  from  ORVR 


Vol.  59,  No.  66  /  Wednesday.  April  6,  1994  /  Rules  and  Regulations 


systems.  In  the  ozone  NAAs,  where  RVP 
control  and  basic  and  enhanced  I/M  are 
prevalent,  EPA  expects  in-use  efficiency 
of  over  95  percent,  with  a  somewhat 
lower  value  in  attainment  areas  due  to 
lack  of  RVP  control  and  I/M.  In  the 
ozone  NAAs,  EPA  expects  in-use 
efficiency  of  approximately  97  percent. 
The  in-use  efficiency  in  attainment 
areas  (which  would  lack  RVP  control 
and  enhanced  I/M)  is  somewhat  less, 
and  in  some  cases  is  predicted  to  be  less 
than  95  percent.  The  Agency  notes, 
however,  that  this  prediction  is  skewed 
because  data  for  the  southeast  U.S. 
indicate  that  average  dispensed  fuel 
temperature  in  that  region  is  seven 
fahrenheit  degrees  higher  than 
anywhere  else  in  the  country.  EPA  is 
basing  its  predictions  on  this 
information  because  it  is  the  only 
available  data.  However,  the  Agency 
knows  of  no  reason  why  dispensed  fuel 
temperatures  should  be  so  much  higher 
in  this  region.  If  the  same  range  of 
dispensed  fuel  temperatures  were  used 
for  the  southeast  region  as  for  the 
southwest  U.S.,  the  in-use  efficiency  of 
properly  operating  systems  in  all  areas 
would  be  predicted  to  average  95 
percent. 

The  benefits  vary  over  time  and  with 
the  scenario  analyzed.  Benefits  vary 
over  time  because  of  the  phase-in  of  the 
ORVR  requirement  and  the  need  for 
fleet  turnover  to  occur  before  full 
implementation  of  ORVR-equipped 
vehicles  occurs.  The  key  variable  with 
regard  to  scenarios  is  the  presence  and 
possible  phase-out  of  Stage  II  controls. 
ORVR  benefits  in  NAAs  include  control 
over  service  stations  in  NAAs  without 
Stage  II,  control  at  service  stations 
which  now  receive  waivers,  and  control 
over  vapors  missed  by  Stage  II 
equipment. 

For  the  rulemaking  as  a  whole, 
neglecting  the  presence  of  Stage  II 
controls.  LDV/LDT  ORVR  would 
achieve  average  annual  emission 
reductions  of  over  420,000  tons  per 
year.  With  Stage  II  phaseout  when 
ORVR  and  Stage  II  would  cover  the 
same  percent  of  fuel  in  use,  the  average 
annual  emission  reduction  is  about 
378,000  tons.  Even  if  Stage  II  controls 
are  retained,  an  incremental  benefit  of 
285,000  tons  occurs  nationwide.  Of 
these  reductions,  approximately  20 
percent  occur  in  NA  areas,  with  the 
overall  percentage  in  NAAs  increasing 
substantially  if  Stage  II  is  phased  out. 

B.  Costs  of  Control 

ORVR  costs  of  control  are  comprised 
of  control  system  hardware  costs  plus 
short  term  (five  year)  costs  for  research, 
development,  and  testing  (R,D.&  T) 
minus  fuel  vapor  recovery  credits.  Costs 


were  derived  incremental  to  the  effects 
of  enhanced  evaporative  emissions  and 
RVP  control,  with  the  assumption  that 
most  vehicles  would  use  integrated 
evaporative/refueling  control  systems 
with  liquid  seals  in  the  fiUneck.  The 
retail  price  equivalent  (RPE)  for 
hardware  and  R.D.&  T  costs  range  from 
$6-8  for  LDVs  and  LDTs. 

Even  these  small  costs  are  somewhat 
offset  by  ORVR  fuel  recovery  credits. 
The  level  of  the  ORVR  recovery  credit 
depends  on  whether  Stage  II  equipment 
is  used  when  refueling.  For  the 
nationwide  case,  which  involves  Stage 
II  and  non-Stage  II  areas,  the  NPV  of  the 
recovery  credit  ranges  fttam  $2-$4  per- 
vehicle  for  LDVs  and  LDTs.  Accounting 
for  these  recovery  credits,  both  short 
and  long  term  net  costs  are  under  $5  for 
LDVs  and  LDTs. 

EPA  assessed  the  net  costs  of  LDV  and 
LDT  ORVR  controls  for  three  scenarios. 
The  first  (baseline)  scenario  neglected 
the  presence  of  Stage  II  controls,  the 
second  accounted  for  Stage  II  controls 
with  phaseout  in  2010,  and  the  third 
included  Stage  II  with  no  phaseout.  In 
each  ca:;  3,  the  ORVR  hardware  and 
R,D.&  T  costs  are  the  same,  but  the 
recovery  credit  varies.  In  the  first  case 
the  average  annual  cost  is  about  -$6 
million  over  the  period  1998-2020. 
With  Stage  II  present  and  phasing  out  in 
2010,  the  average  annual  costs  is  $2 
million.  With  no  phase  out  average 
annual  costs  increase  to  S27  million 
over  the  period  1998  to  2020.  The  1998 
NPV  costs  (discounted  at  7  percent  to 
1996)  for  the  same  three  scenarios  are 
$102  million,  $264  million,  and  $435 
million,  respectively.  In  the  cases  where 
costs  are  negative,  it  is  because  the 
value  of  the  recovery  credits  exceeds  the 
hardware  and  R.  D,  &  T  costs. 

C.  Cost  Effectiveness 

Using  the  net  present  value  of  the 
co$ts  and  emission  reduction  benefits. 
EPA  has  calculated  the  cost 
effectiveness  of  LDV/LDT  ORVR 
controls  for  the  three  scenarios 
mentioned  above.  For  the  first  case 
where  Stage  II  controls  are  neglected, 
the  cost  effectiveness  is  about  $35  per 
ton.  In  the  second  case  where  Stage  n 
control  is  considered,  but  phased  out  in 
2010.  the  cost  effectiveness  is  about 
$100  per  ton.  In  the  final  case  where 
Stage  II  is  not  phased  out.  the  cost 
effectiveness  is  about  $210  per  ton. 

When  all  costs  are  included  in  the 
calculations  but  only  NAA  emission 
reductions  are  credited,  the  cost 
effectiveness  values  change.  For  the  first 
case  discussed  above,  cost  effectiveness 
value  is  $70  per  ton.  In  the  second  and 
third  scenarios,  the  cost  effectiveness 


would  increase  to  about  $250  and  $775 
per  ton,  respectively. 

D.  Other  Benefits 

In  addition  to  the  VOC  emission 
reduction  benefits  cited  above,  LDV/ 
LDT  ORVR  controls  have  other  benefits. 
ORVR  controls  would  result  in  an 
average  energy  savings  equivalent  to  78 
million  gallons  of  gasoline  per  year 
between  the  period  1998  and  2020 
assuming  no  Stage  n  phaseout  and 
about  108  million  gallons  per  year  if 
Stage  II  is  phased  out.  In  addition,  there 
will  be  health  benefits  as  a  result  of 
reductions  in  air  toxic  emissions.  Best 
estimates  are  the  avoidance  of  about  5- 
6  cancer  incidences  per  year  as  a  result 
of  lower  refueling  benzene  emissions. 
Additional  cancer  avoidances  are 
possible  depending  on  the  assumption 
regarding  the  lexicological  impact  of  the 
remainder  of  the  constituents  of  the 
gasoline  vapor.  Reductions  in  potential 
non-cemcer  health  effects  and  welfare 
benefits  such  as  reduced  crop  and 
material  damage  due  to  ozone  would 
occur  as  well. 

E.  Benefit-Cost  Ratio 

Comparing  the  average  annual  cost 
and  emission  reduction  benefits  shown 
in  the  tables  presented  in  the  RIA,  if 
even  a  minimal  dollar  value  of  $500  per 
ton  is  ascribed  to  the  health  and 
environmental  benefits,  the  dollar 
benefits  of  LDV/LDT  ORVR  controls 
exceed  the  costs.  The  benefit  to  cost 
ratio  for  NA  areas  ranges  from  1.3  for 
the  scenario  where  Stage  II  is  retained 
to  32  if  Stage  II  is  phased  out.  If  Stage 
II  operating  costs  which  are  no  longer 
incurred  after  Stage  II  phaseout  are 
considered,  there  is  an  aiuiual  average 
monetary  savings  of  about  $40  million 
since  the  costs  of  operating  the  Stage  II 
control  technology  are  eliminated. 

V.  Consultation  With  DOT 

As  required  by  section  202(a)(6)  of  the 
Clean  Air  Act,  Q'A  has  consulted  at 
length  with  the  Department  of 
Transportation  before  promulgating  this 
rule.  Interagency  review  documents  are 
contained  in  section  IV-H  of  this 
rulemaking's  docket.  In  addition,  the 
docket  contains  a  November  1993  DOT/ 
NHTSA  report  entitled  "An  Assessment 
of  Onboard  Refueling  Vapor  Recovery 
System  Safety"  provided  to  EPA  by 
DOT/NHTSA  as  part  of  the  consultation 
process. 

VI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
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petition  for  review  In  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

VII.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  202(a) 
(1)  and  (2),  202(a)(6),  206.  and  301(a)  of 
the  CAA,  42  U  S.C.  7521(a)(1)  and  (2). 
7521(a)(6).  7525,  and  7601(a). 

VIII.  Executive  Order  12868 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition.  }obs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  he  principles  set  forth  in  the 
Executive  Order. 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  1 2866.  Under  the  terms  of  the 
Order  the  Administrator  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  this  rule  has  an  effect 
on  the  long-term  implications  of 
stationary  and  mobile  source  controls 
and  requires  interagency  consultations. 
The  average  annual  cost  is  about  $27 
million  over  the  period  1998  to  2020. 
assuming  no  Stage  II  phaseout.  If  Stage 
II  is  phased  out,  recovery  credits  for 
ORVR  systems  increase  to  the  point  that 
average  annual  costs  are  only  about  $2 
million  (ignoring  the  savings  in  Stage  II 
maintenance).  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 


DC.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibihty  Act.  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
reguladons  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  rulemaking,  it 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibihty 
analysis  (RFA).  Such  an  analysis  is  not 
required  if  the  head  of  an  agency 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C.  605(b). 

The  requirements  for  ORVR  systems 
in  this  regulation  apply  to  motor  vehicle 
manufacturers.  Small  UDV 
manufacturers  have  been  granted  a 
delayed  phase-in  of  the  ORVR 
requirement  and  LDT  manufacturers 
have  a  longer  leadtime  than  originally 
proposed.  Therefore,  I  certify  that  this 
rule  will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

X.  Information  Collection  Requirements 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  doounent  has  been  prepared  by 
EPA  (ICR  #783.32)  and  a  copy  may  be 
obtained  from  Sandy  Fanner, 
Information  Policy  Branch;  EPA,  401  M 
Street,  SW.,  Washington,  DC  20460  or 
by  calling  202-260-2740.  These 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

This  collection  of  information  has  an 
estimated  annual  reporting  and 
recordkeeping  burden  averaging  334 
hours  per  response.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  mfomiation. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA; 
401  M  Street,  SW  (Mail  Code  2136); 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 


List  of  Subjects 

40  CFR  Part  86 

Administrative  practice  and 
procediues.  Confidential  business 
information.  Labeling.  Motor  vehicle 
j>ollution,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  88 

Motor  vehicle  pollution.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedure.  Electric  power,  Fuel 
economy,  LabeUng,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  24.  1994. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  86,  88,  and  600  of  title 
40  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203.  205.  207,  208, 
215,  216.  and  301(al.  Clean  Air  Act.  as 
amended  (42  U.SC.  7521.  7522,  7524.  7525, 
7541.  7542.  7549.  7550,  7552,  and  7601(8)). 

Subpart  A— {Amended] 

2.  A  new  §  86.001-2  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-2    Definitions. 

The  definitions  of  §  86.098-2 
continue  to  apply  to  1998  and  later 
model  year  vehicles.  The  definitions 
listed  in  this  section  apply  beginning 
with  the  2001  model  year. 

Useful  life  means: 

(1)  For  light-duty  vehicles,  and  for 
light  light-duty  trucks  not  subject  to  the 
Tier  0  standards  of  §  86  0a4-9(a), 
intermediato  us«?ful  life  and/or  full 
useful  life.  hit';rme<iiate  useful  life  is  a 
period  of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  10  years  or  100,000 
miles,  whichever  oct  urs  first,  except  as 
othen\-ise  noted  in  §  BCOv- ;  -9.  The 
useful  life  of  evaporative  and/ or 
refueling  emission  control  svsfrms  on 
the  portion  of  these  vehicles  subj»x:t  to 
the  evaporative  emission  test 
requirements  of  §86.130-96,  and/or  iho 
refijeling  emission  test  requirements  of 
§  86.151-2001.  is  defmed  as  a  period  of 
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use  cf  10  years  or  100,000  miles, 
whichever  occurs  first. 

(2)  For  light  light-duty  trucks  subject 
to  the  Tier  0  standards  of  §  b6.0S4-9(a), 
and  for  heavy  light-duty  truck  engine 
families,  intermediate  and.'or  full  useful 
life.  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  11  years  or  120,000 
miles,  whichever  occurs  first.  The 
useful  life  of  evaporative  emission  and/ 
or  refueling  control  systems  on  the 
portion  cf  these  vehicles  subject  to  the 
evaporative  emission  test  requirements 
of  §  86  130-96,  and/or  the  refueling 
emission  lest  requirements  of  §  86.151- 
2001,  is  also  defmed  as  a  period  of  11 
years  or  120.000  miles,  whichever 
occurs  first. 

(3)  For  2m  Otto-cycle  heavy-duty 
engine  family: 

(i)  For  hydrocarbon  and  carbon 
monoxide  standards,  a  period  of  use  of 
8  years  or-1 10,000  miles,  whichever  first 
occurs. 

(ii)  For  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  the  portion  of  evaporative 
emission  control  systems  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.1230-96.  a  period  of  use  of  10 
years  or  110.000  miles,  whichever 
occurs  Erst. 

(4)  For  a  diesel  heavy-duty  engine 
family: 

(i)  For  light  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  110,000 
miles,  whichever  first  occurs. 

(ii)  For  light  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110.000  miles,  whichever  first  occurs. 

(iii)  For  medium  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  185,000 
miles,  whichever  first  occurs. 

(iv)  For  medium  heavT-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
185,000  miles,  whichever  first  occurs. 

(v)  For  heavy  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  290,000 
miles,  whichever  first  occurs,  except  as 
provided  in  paragraph  (4)(vii)  of  this 
definition. 

(vi)  For  heavy  heavT-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
290,000  miles,  whichever  first  occurs. 

(vii)  For  heavy  heavy-duty  diesel 
engines  used  in  urban  buses,  for  the 
particulate  standard,  a  period  of  use  of 


ID  years  or  290.000  mile';,  whichever 
fir^t  occurs. 

3  A  new  §  86.001-9  is  added  to 
subpart  A  to  read  as  follows: 

§  B6.001  -9    Emission  standards  for  2001 
and  later  model  year  light-duty  trucks. 

Section  86.001-9  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-9  or  §  86.097-9.  Where  a 
paragraph  in  §  86.096-9  or  §  86.097-9  is 
identical  and  applicable  to  §  86.001-9, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "IReserved].  For  guidance  see 
§86.096-9."  or  "[Reserved].  For 
guidance  see  §  86.097-9.". 

(a)  (Reser\'edl.  For  guidance  see 
§86.097-9. 

(b)  introductory  te.xt  through  (b)(5) 
[Reserved].  For  guidance  see  §  86.096-9. 

(b)(6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  §  86.096-9 
(b)(l)(iii)  and  (b)(2)(iii):  Provided,  that 
they  meet  the  requirements  of  §  86.001- 

28(f). 

(c)  [Reserved].  For  guidance  see 
§86.097-9. 

(d)  Refueling  emissions  from  2001 
and  later  miodel  year  gasoline-fueled 
and  methanol-fueled  Otto-cycle-  and 
petroleum-fueled  and  methanol-fueled 
diesel-cycle-light  duty  trucks  of  6,000 
pounds  or  less  GV\V  shall  not  exceed 
the  following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles. 

(1)  Standards — (i)  Hydrocarbons  (for 
gasoline -fueled  Otto-cycle  and 
petroleum-fueled  diesel-cycle  vehicles). 
020  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled 
vehicles)  0.20  gram  per  gallon  (0.053 
gram  per  hter)  of  fuel  dispensed. 

(2)(i)  The  standards  set  forth  in 
paragraphs  (d)(l)(i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  as  set  forth  in  subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(l)(i)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§  86.001-28(0  of  this  subpart. 

(3)  A  minimum  of  the  percentage 
shown  in  Table  AOl-09  of  a 
manufacturer's  sales  of  the  applicable 
model  year's  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 


and  methanol-fueled  diesel-cycle  light- 
dutv  trucks  of  6.000  pounds  or  less 
GV\V  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  2001  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
.  of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2)(ii}  of 
this  section,  as  determined  by  the 
provisions  of  §  86.001-28(g).  shall  not 
be  counted  in  the  calculation  of  the 
percentage  of  compliance. 

Table  AOl-09.— Implementation 
Schedule  for  Light-Duty  Truck 
Refueling  Emission  Testing 


Model  year 


2001  

2002 

2003  and  subsequent 


Sales 
percentage 


40 

80 

100 


(e)  through  (f)  [Reserved] 

(g)  through  (k)  [Reserved].  For 

guidance  see  §86.097-9. 

4.  A  new  §  86.001-21  is  added  to 

subpart  A  to  read  as  follows: 

§  86.001-21    Application  for  certification. 

Section  86.001-21  includes  text  that 
specifies  requirements  that  differ  from 
§  86.994-21  or  §  86.096-21.  Where  a 
paragraph  in  §  86.094-21  or  §  86.096-21 
is  identical  and  applicable  to  §  86.001- 
21.  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-21."  or  "[Reserved].  For 
guidance  see  §86.096-21.". 

(a)  through  Cb)(3)  [Reserved].  For 
guidance  see  §  86.094-21. 

(b)(4)(i)  For  light-duty  vehicles  and 
light-duty  trucks,  a  description  of  the 
test  procedures  to  be  used  to  establish 
the  evaporative  emission  and/or 
refueling  emission  deterioration  factors, 
as  appropriate,  required  to  be 
determined  and  supplied  in  §  86.001- 
23(b)(2). 

(b)(4)(ii)  through  (b)(5)(iv)  [Reserved]. 
For  guidance.see  §  86.094-21. 

(bT(5)(v)  For  light-duty  vehicles  and 
applicable  light-duty  trucks  with  non- 
integrated  refueling  emission  control 
systems,  the  number  of  continuous 
UDDS  cycles,  determined  from  the  fuel 
economy  on  the  UDDS  applicable  to  the 
test  vehicle  of  that  evaporative/ 
refueling  emission  family-emission 
control  system  combination,  required  to 
use  a  volume  of  fuel  equal  to  85%  of 
fuel  tank  volume. 

(b)(6)  through  (8)  [Reserved).  For 
guidance  see  §  86.094-21. 

(b)(9)  For  each  light-duty  vehicle, 
light-duty  truck,  evaporative/refueling 
emission  family  or  heavy-duty  vehicle 
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evaporative  emission  family,  a 
description  of  any  unique  procedures 
required  to  perform  evaporative  and/or 
refueling  emission  tests,  as  applicable, 
(including  canister  working  capacity, 
canister  bed  volume,  and  fuel 
temperature  profile  for  the  running  loss 
test)  for  all  vehicles  in  that  evaporative 
and/or  evaporative/refueling  emission 
family,  and  a  description  of  the  method 
used  to  develop  those  unique 
procedures. 

(10)  For  each  light-duty  vehicle  or 
applicable  light-duty  Lnick  evaporative/ 
rehieling  emission  family,  or  each 
heavy-duty  vehicle  evaporative 
emission  family: 

(i)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(ii)  Canister  bed  volume;  and 

(iii)  Fuel  temperature  profile  for  Lhe 
running  loss  test,  according  to  the 
procedures  specified  in  §  86.129-94{d). 

(c)  through  (i)  (Reserved).  For 
guidance  see  §  86.094-21. 

(j)  and  (k)  [Reserved).  For  guidance 
see  §86.096-21. 

5.  A  new  §  86.001-22  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-22    A  pprovai  ol  apptlcatton  for 
certHicatton;  test  fleet  setecttoos; 
determinations  ol  parameters  subject  to 
adjustment  for  certification  and  Selective 
Enforcement  Audit,  adequacy  of  limits,  and 
physically  adjustable  ranges. 

Section  86.001-22  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-22.  Where  a  paragraph  in 
§86.094-22  is  identical  and  applicable 
to  §  86.001-22.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reservedf  For 
guidance  see  §  86.094-22.". 

(a)  through  (c)  [Reserved).  For 
guidance  see  §  86.094-22. 

(d)  Approval  of  test  procedures,  (l) 
The  Administrator  does  not  approve  the 
test  procedures  for  establishing  the 
evaporative  or  refueling  emission 
deterioration  factors  for  light-duty 
vehicles  and  light-duty  trucks.  The 
manufacturer  shall  submit  the 
procedures  as  required  in  §  86.098- 
21(b)(4)(i)  prior  to  the  Administrator's 
selection  of  the  test  fleet  under 
§  86.098-24(b)(l),  and  if  such 
procedures  will  involve  testing  of 
durability  data  vehicles  selected  by  the 
Administrator  or  elected  by  the 
manufacturer  under  §86. 098-24(c)(l). 
prior  to  initiation  of  such  testing. 

(d)(2)  through  (g)  (Reserved).  For 
guidance  see  §86.094-22. 

6.  A  new  §  86.001-23  is  added  to 
subpart  A  to  read  as  follows: 


§86.001-23    Required  data 

Section  86.001-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-23  or  §  86.09S-23.  Where  a 
paragraph  in  §  86.095-23  or  §  86.09a-23 
is  identical  and  applicable  to  §  86.001- 
23,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserx'ed).  For  guidance  see 
§  86.095-23.-  or  " (Reserved!.  For 
guidance  see  §  86.098-23. ". 

(a)  through  (b)(1)  [Reserved).  For 
guidance  see  §80.09.5-23. 

(b)(2)  For  light-duty  vehicles  and 
light-duty  trucks,  the  manufacturer  shall 
submit  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  and  all  test  data  that  are 
denved  from  testing  described  under 
§  86.001-2 l(b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.001-30  will  meet  the 
evaporative  and/or  refueling  emission 
standards  in  §86  099-8  or  §86.001-9, 
as  appropriate,  for  the  useful  life  of  the 
vehicle. 

(b)(3)  through  (b)(4)(ii)  [Reserved).  For 
guidance  see  §  86  095-23. 

(b)(4)(iii)  [Reserved).  For  guidance  see 
§86.098-23. 

(c)  through  (e)(1)  [Reserved).  For 
guidance  see  §86  095-23. 

(e)(2)  For  evaporative  and  refuehng 
emission  durability,  or  light-duty  truck 
or  heavy-duty  engine  exhaust  ernission 
durability,  a  statement  of  compliance 
v^th  paragraph  (b)(2)  of  this  section  or 
§86.095-23  (b)(l)(ii).  (b)(3)  or  (b)(4)  (i) 
and  (ii)  or  §86.098-23  (b)(4)(iii).  as 
applicable. 

(3)  For  certification  of  vehicles  with 
non-integrated  refueling  systems,  a 
statement  that  the  drivedown  used  to 
purge  the  refueling  canister  was  the 
same  as  described  in  the  manufacturers' 
application  for  certification. 
Furthermore,  a  description  of  the 
procedures  used  to  determine  the 
number  of  equivalent  L'DDS  miles 
required  to  purge  the  refueling  canisters, 
as  determined  by  the  provisions  of 
§  86.098-2 l(b)(5)(v)  and  subpart  B. 
Furthermore,  a  written  statement  to  the 
Administrator  that  all  data,  analyses, 
test  procedures,  evaluations  and  other 
documents,  on  which  the  above 
statement  is  based,  are  available  to  the 
Administrator  upon  request. 

(f)  through  (1)  [Reserved).  For 
guidance  see  §  86.095-23. 

(m)  [Reserved).  For  guidance  see 
§86.098.23. 

7.  A  new  §  86.001-24  is  added  to 
subpart  A  to  read  as  follows: 


§88.001-24    Test  vehicles  and  engines. 

Section  86.001-24  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-24  or  §  86.098-24.  Where  a 

paragraph  in  §86.096-24  or  §86.098-24 
is  identical  and  applicable  to  §86.001- 
24.  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  '[Reserved).  For  guidance  see 
§86.096-24."  or  "(Reserved).  For 
guidance  see  §86.098-24". 

(a)  introductory  text  through  (a)(4) 
[Reser\'edl  For  guidance  see  §  86.096- 
24. 

(a)(5)  through  (a)(7)  [Reserved).  For 
guidance  see  §86  098-24. 

(a)(8)  through  fb)(l)(vi)  [Reserved). 
For  guidance  see  §  86.096-24. 

(b)(l)(vii)(A)  through  (b)(l)(viii)(A) 
[Reserved)  For  guidance  see  §86.098- 
24. 

(b)(viii)(B)  through  (e)  (Resen-ed).  For 
guidance  see  §86.096-24. 

(f)  Carryover  and  carry-across  of 
durability  and  emission  data.  In  lieu  of 
testing  an  emission-data  or  durabihty 
vehicle  (or  engine)  selcKted  under 
§  86.096-24  (b)  or  (c),  a.nd  submitting 
data  therefor,  a  manufacturer  may,  with 
the  prior  written  approval  of  the 
Administrator,  submit  exhaust  emission 
data,  evaporative  emission  data  and/or 
refueling  emission  data,  as  applicable, 
on  a  similar  vehicle  (or  engine)  for 
which  certification  has  been  obtained  or 
for  which  all  applicable  data  required 
under  §  86.098-23  has  previously  been 
submitted. 

(g)  through  (h)  (Reserved).  For 
guidance  see  §  86.096-24. 

8.  A  new  §  86.001-25  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-25    Maintenance. 

Section  86.001-25  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-25  or  §  86.098-25.  Where  a 
paragraph  in  §  86,094-25  or  §  86.098-25 
is  identical  and  appficable  to  §  86.001- 
25,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  «;f,>e 
§86.094-25."  or  "[Resorved).  For 
guidance  see  §  86.098-25". 

(a)(1)  [Reserved).  For  guidance  sf>e 
§86.094-25. 

(a)(2)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refuehng  emission 
deterioration  factors,  as  appropriate,  is 
clas.sified  as  either  emission-related  or 
non-emission-related  and  each  of  these 
can  be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 
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(b)  Introductorj-  text  through 
(b)(3)(vi)(D)  [Reser\'ed].  For  guidance 
see  §  86.094-25. 

(b)(3)(vi)(E)  through  (b)(3)(vi)a) 
(Reserved).  For  guidance  see  §  86.098- 
25. 

(bH3)(vii)  through  (b)(6)(i)(E) 
(Reserved].  For  guidance  see  §  86.094- 
25. 

Cb)(6)(i)(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(b)(6)(i)(G)  through  (H)  (Reserved).  For 
guidance  see  §  86.094-25, 

9.  A  new  §86.001-26  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001  -26    Mileage  and  service 
accumulation;  emission  measurements. 

Section  86.001-26  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-26.  §  86.095-26.  §  86.096-26  or 
§86.098-26.  Where  a  paragraph  in 
§  86.094-26.  §  86.095-26.  §  86.096-26  or 
§86. 098-26  is  identical  and  applicable 
to  §  86.001-26.  this  may  be  indicated  by 
specifj'ing  the  corresponding  paragraph 
and  the  statement  "[Reser\ed].  For 
guidance  see  §  86.094-26."  or 
"(Reserved).  For  guidance  see  §  86.095- 
26. "or  "(Reserved).  For  guidance  see 
§86.096-26."  or  "(Reserved).  For 
guidance  see  §  86.098-26."  . 

(a)(1)  and  (2)  (Reserved).  For  guidance 
see  §86.094-26. 

(a)(3)  introducton.'  text  through 
(a)(3)(i)(A)  (Reserved).  For  guidance  see 
§86.098-26. 

(a)(3)(i)(B)  through  (a)(3)(ii)(B) 
(Reserved).  For  guidance  see  §  86.094- 
26. 

(a)(3)(ii)(C)  (Reserved).  For  guidance 
see  §86.098-26. 

(a)(3Hii)(D)  through  (b)(2)(iii) 
(Reser\-ed).  For  guidance  see  §  86.094- 
26. 

(b)(2)(iv)  Service  or  mileage 
accumulation  which  may  be  part  of  the 
test  procedures  used  by  the 
manufacturer  to  establish  evaporative 
and/or  refueling  emission  deterioration 
factors. 

(b)(3)  through  (b)(4](i)(B)  [Reservedj. 
For  guidance  see  §86.094-26. 

(b)(4)(i)(C)  E.xhaust,  evaporative  and/ 
or  refueling  emission  tests  for  emission- 
data  vehicle{s)  selected  for  testing  under 
§86.09&-24(b)ll)  (li).  (iii)  or  (iv)(.A.)  or 
§  86.098-24  (b)(l)(vii)  shall  be 
conducted  at  the  mileage  (2.000  mile 
minimum)  at  which  the  engine-system 
com.bination  is  stabilized  for  emission 
testing  or  at  6.436  kilometer  (4,000  mile) 
test  point  under  low-altitude  conditions. 

(b)(4Ki)(D)  through  (b)(4)(ii)(B) 
(Reser\-ed].  For  guidance  see  §86.095- 
26. 

(b)(4)(ii)(C)  E.xhaust.  evaporative  and/ 
or  refueling  emission  tests  for  emission 


data  vehicle{s)  selected  for  testing  under 
§86.094-24{b)(l)  (ii).  (iii).  and  (iv)  shall 
be  conducted  at  the  mileage  (2.000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  the  6,436  kilometer  (4.000 
mile)  test  point  under  low-altitude 
conditions. 

(b)(4)(ii)(D)  (Reserved).  For  guidance 
see  §86.095-26. 

(b)(4)fiii)  (Reserved) 

(b)(iv)  through  (c)(3)  [Reserved].  For 
guidance  see  §  86.094-26. 

(c)(4)  (Reserved).  For  guidance  see 
§36.096-26. 

(d)  (Reser\'ed].  For  guidance  see 
§36  094-26. 

10.  A  new  §  86.001-28  is  added  to 
subpart  A  to  read  as  follows: 

§  86.001  -28    Compliance  with  emission 
standards. 

Section  86.001-28  includes  text  that 
specifies  requirements  that  differ  from 
§§66.094-28  and  86.098-28.  Where  a 
paragraph  in  §  86.094-28  or  §  86.098-28 
is  identical  and  applicable  to  §  86.001- 
2S.  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§36.094-28."  or  "[Reser\-edj.  For 
guidance  see  §86.098-28.". 

(a)(1)  (Reserved).  For  guidance  see 
§86.094-28. 

{.t){2)  (Reserved).  For  guidance  see 
§86.098-28. 

(a)(3)  (Reserved).  For  guidance  see 
§86.094-28. 

(a)(4)  introductory  te.xt  through 
(a)(4)(i)  introductory  text  [Reserved].  For 
guidance  see  §86.098-28. 

(a)(4)(i)(A)  and  (a)(4){i)(B)  [Reserved]. 
For  guidance  see  §  86.094-28. 

(a){4)(i)  (C)  through  (D)  [Re^served]. 
For  guidance  see  §  86.098-28. 

(a)(4)(ii)(A)  [Reserved].  For  guidance 
see  §86.094-28. 

(a)(4)(ii)  (B)  through  (C)  [Reserved]. 
For  guidance  see  §  86.098-28. 

(a)(4)(iii)  (Reserved).  For  guidance  see 
§86  098-28. 

(a)(4)(iv)  (Reserved).  For  guidance  see 
§86.094-28. 

(a)(4)(v)  (Reserved).  For  guidance  see 
§86  098-28 

(a)  (5)  and  (6)  [Reserved].  For 
guidance  see  §86.094-28. 

(a)(7)  introductory  te.xt  through 
(a)(7)(i)  (Reserved).  For  guidance  see 
§86.098-28. 

(a)(7)(ii)  (Reserved).  For  guidance  see 
§86.094-28. 

(b)(1)  Paragraph  fb)  of  this  section 
applies  to  light-duty  trucks. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
emission  limits,  as  appropriate)  of 
§86.001-9  app)ies  to  the  emissions  of 
vehicies  for  the  appropriate  useful  life 
as  defined  in  §§86.098-2  and  86.001-9. 


(b)(3)  through  (b)(6)  (Reserved).  For 
guidance  see  §86.094-28. 

(b)(7)(i)  Paragraph  (b)(7)  of  this 
section  describes  the  procedure  for 
determining  compliance  of  a  new 
vehicle  with  evaporative  emission 
standards.  The  procedure  described 
here  shall  be  used  for  all  vehicles  in 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.001- 
21(b)(4)(i)(A).  and  supply  an 
evaporative  emission  deterioration 
factor  for  each  evaporative/refueling 
emission  family-emission  control 
system  combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv-j  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 
§  86.094-28(a)(4j(i)(B)(2)(;7))for  each 
evaporative  emission-data  vehicle. 

(8)(i)  Paragraph  (b)(8)  of  this  section 
describes  the  procedure  f?r  determining 
compliance  Of  a  new  vehicle  with 
refueling  emission  standards.  The 
procedure  described  here  shall  be  used 
for  all  applicable  vehicles  in  the 
applicable  model  years. 

iii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.098- 
21(b)(4)(i)(B).  and  supply  a  refueling 
emission  deterioration  factor  for  each' 
evaporative/refueling  emission  family- 
emission  control  system  combination. 
The  factor  shall  be  calculated  by 
subtracting  the  emission  level  at  the 
selected  test  point  from  the  emission 
level  at  the  useful  life  point. 

(iii)  The  official  refueling  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  The  emission  vaiue  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  {b)(8)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
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67  (reapproved  1980)  (as  referenced  in 
§  86.094-28(a)(4)(i)(B)(2)(i7))  for  each 
evaporative  emission-data  vehicle. 

(9)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  emission  limits, 
as  appropriate),  as  determined  in 
paragraphs  (b)(4){iv),  (b){7){iv)  and 
(b)(8)(iv)  of  this  section,  before  any 
vehicle  in  that  family  will  be  certified. 

(c)  through  (d)  [Reserved].  For 
guidance  see  §  86.094-28. 

(e)  [Reserved] 

(f)  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§§  86.098-8.  86.099-8  and  86.001-9  are 
not  required  to  demonstrate  compliance 
with  the  fuel  dispensing  spitback 
standards  contained  in  these  sections: 
Provided,  that — 

(i)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard. 

(ii)  This  certification  is  provided  in 
WTiting  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  non-compliance  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refijfling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refuehng  emission  standards  set 
forth  in  §§86.098-8,  86.099-8  or 
86.001-9:  Provided,  that— 

(i)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  Kpa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  130  "F  (54  "C);  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  "Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system." 

(2)  The  certification  required  in 
paragraph  (g)(l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Vehicles  certified  to  the  refueling 
emission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compUance  determinations 


for  the  2001,  2002  and  subsequent 
model  years. 

1 1.  A  new  §  86.001-30  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-30    Certification. 

Section  86.001-30  includes  text  that 
specifies  requirements  that  differ  from 
§86.094-30,  §86.095-30  or  §86.098-30. 
Where  a  paragraph  in  §  86.094-30. 
§  86.095-30  or  §  86.098-30  is  identical 
and  applicable  to  §  86.001-30,  this  m.ay 
be  indicated  by  specif>ing  the 
corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§86.094-30."  or  "[Reserved).  For 
guidance  see  §  86.095-30."  or 
"[Reserved].  For  guidance  see  §  86.093- 
30.". 

(a)(1)  and  (a)(2)  [Reserved].  For 
guidance  see  §  86.094-30. 

(a)(3)(i)  [Reserved].  For  guidance  see 
§  86.098-30. 

(a)(3)(ii)  through  (a)(4)(ii)  [Reser\ed]. 
For  guidance  see  §  86.095-30. 

(a)(4)(iii)  introductory  text  through 
(a)(4)(iii)(C)  [Reserved].'  For  guidance 
see  §  86.094-30. 

{a)(4)(iv)  introductory  text  [Reserved]. 
For  guidance  see  §  86.095-30. 
(a)(4)(iv)(A)  through  (a)(12) 
[Reserved].  For  guidance  see  §  86.094- 
30. 

(a)(13)  [Reserv-ed].  For  guidance  see 
§  86.095-30. 

(a)(14)  [Reserved].  For  guidance  see 
§86.094-30. 

(a)  (15)  through  (18)  [Reserved].  For 
guidance  see  §  86.096-30. 

(a)(19)  [Reserved).  For  guidance  see 
§86.098-30. 

(a)(20)  For  all  light-duty  trucks 
certified  to  refueling  emission  standards 
under  §  86.001-9,  the  provisions  of 
paragraphs  (a)(20)  (i)  through  (iii)  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 
§  86.001-9  both  during  and  after  model 
year  production. 

(li)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  ^  86.001-9 
will  be  considered  to  be  a  iailure  to 
satisfy  the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
individual  vehicles  sold  in  violation  of 
the  implementation  schedule  shall  not 
be  covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b)(1)  introductory  text  through 
(b){l)(i)  [Reserved].  For  guidance  see 
§  86.094-30. 

(b)(l)(ii)(A)  [Reserved].  For  guidance 
see  §86.094-30. 


(b)(l)(ii)(B)  The  emission  data 
vehicle(s)  selected  under  §  86.001- 
24(b)(vii)  (A)  and  (B)  shall  represent  all 
vehicles  of  the  same  evaporative/ 
reftieling  control  system  within  the 
evaporative/refueling  family. 

(b)(l)(ii)(C)  [Reserved].  For  guidance 
see  §86.094-30. 

fb)(l)(ii)(D)  The  emission-data 
vehicle(s)  selected  under  §  86.098- 
24(b)(l)(\-iii)  shall  represent  all  vehicles 
of  the  same  evaporative/refueling 
control  system  within  the  evaporative/ 
refuehng  emission  family,  as  applicable. 

(b)(1)  (iii)  and  (iv)  [Reserved].  For 
guidance  see  §  86.094-30. 

(b)(2)  [Reserved].  For  guidance  sep 
§86.098-30. 

(b)(3)  through  (b)(4)(i)  [Reser.ed].  For 
guidance  see  §  86.094-30. 

(b)(4)(ii)  introductory  text  (Resened). 
For  guidance  see  §  86.098-30. 

(b)(4)(ii)(A)  [Reserved].  For  guidance 
see  §  86.094-30. 

(b)(4)(ii)(B)  through  (iv)  [Reserved]. 
For  guidance  see  §  86.098-30. 

(b)(5)  through  (e)  [Reserved].  For 
guidance  see  §86.094-30. 

(f)  introductory  text  through  (f|(3) 
[Reserved].  For  guidance  see  §86  09.S- 
30. 

(0(4)  [Reserved).  For  guidance  see 
§  86.098-30. 

12.  A  new  §  86.001-35  is  added  to 
subpart  A  to  read  as  follows: 

§86.001-35    Labeling. 

Section  86.001-35  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-35,  §  86.096-35  and  §  86  098- 
35.  Where  a  paragraph  in  §  86.095-35. 
§  86.096-35  or  §  86.098-35  is  identical 
and  applicable  to  §  86  001-35,  this  m.ay 
be  indicated  by  specif>ing  Lhe 
corresponding  p'aragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§  86.095-35."  or  [Reserved]  For 
guidance  .see  §86.096-35.  or 
"[Reserved).  For  guidance  see  §  86.098- 
28.". 

(a)  introductory  text  through 
(a)(l)(iii)(B)  [Reserved].  For  guidance 
see  §86.095-35. 

(a)(l)(iii)(C)  [Reserved].  For  guidance 
see  §86.098-35. 

(a)(l)(iii)(D)  through  (L)  [Reserved]. 
For  guidance  see  §  86.095-35. 

(a)(l)(iii)(M)  [Reserved].  For  guidance 
see  §  86.098-35. 

(a)(1)(iii)(N)  [Reserved].  For  guidance 
see  §  86.096-35. 

(a)(2)  heading  through  (a)(2)(iii)(B) 
(Reserved).  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(C)  Engine  displacement  (in 
cubic  inches  or  liters),  engine  family 
identification  and  evaporative/refueling 
family  identification. 
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(a)(2)(iii)(D)  through  (a){2)(iii)(E) 
(Reserved).  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(F)  [Reserved] 

(a)(2)(iii)(G)  through  (a)(2)(iii)(K) 
lReser\'ed].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)(L)  [Reserved]. 

(a)(2)(iii)(M)  through  (a)(2)(iii)(N) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(2)(iii)  (O)  through  (P)  [Reserved]. 
For  guidance  see  §  86.096-35. 

(a)(3)  heading  through  (a)(4)(iii)(F) 
[Reserved].  For  guidance  see  §  86.095- 
35. 

(a)(4)(ii)(G)  [Reserved].  For  guidance 
see  §86.096-35. 

(b)  through  (i)  [Reserved].  For 
guidance  see  §85.095-35. 

13.  A  new  §  86.004-9  is  added  to 
subpart  A  to  read  as  follows: 

§  86.004-9    Emission  standards  for  2004 
and  later  model  year  light-duty  trucks.' 

Section  86.004-9  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-9  or  §  86.097-9.  Where  a 
paragraph  in  §  86.096-9  or  §  86.097-9  is 
identical  and  applicable  to  §  86.004-9, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved].  For  guidance  see 
§86.096-9."  or  "[Reserved].  For 
guidance  see  §  86.097-9.". 

(a)  [Reserved].  For  guidance  see 
§86.097-9, 

(b)  introductory  text  through  (bK5) 
[Reserved].  For  guidance  see  §  86.096-9. 

(b)(6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
requLwi  to  demonstrate  compliance 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  §  86.096-9 
(b)(l)(iii)  and  (b)(2)(iii):  Provided,  that 
they  meet  the  requirements  of  §  86.001- 
28(f). 

(c)  [Reserved].  For  guidance  see 
§  86.097-9. 

(d)  Refueling  emissions  from  2004 
and  later  model  year  gasoHne- fueled 
and  methanol-fueled  Otto-cycle  and 
petroleum-fueled  and  methanol-fueled 
diesel-cycle  light  duty  trucks  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles. 

(1)  Standards — (i)  Hydrocarbons  (for 
gasoline-fueled  Otto-cycle  and 
petroleum-fueled  diesel-cycle  vehicles). 
0.20  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  Material  Hydrocarbon 
Equivalent  (for  methanol-fueled 
vehicles).  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2)(i)  The  standards  set  forth  in 
paragraphs  (d)(1)  (1)  and  (ii)  of  this 


section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  as  set  forth  in  subpart  B  of 
this  part  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(l){i)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§86-001-28(0  of  this  subpart. 

(iii)  Heav7-duty  vehicles  certified  as 
light-duty  trucks  under  the  provisions  of 
§  86.085-1  shall  comply  widi  the 
provisions  of  paragraphs  (d)(1)  (i)  and 
(ii)  cf  this  section. 

(3Ki)  All  light-duty  trucks  of  a  GV\VR 
equel  to  6,000  pounds  or  less  (100%) 
must  meet  the  refueling  emission 
standard. 

(ii)  A  minimum  of  the  percentage 
shoun  in  Table  A04-09  of  a 
manufacturer's  sales  of  the  applicable 
model  year's  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 
and  methanol-fueled  diesel-cycle  light- 
duty  trucks  of  6,001  to  8.500  pounds 
GV\V  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  2004  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2){ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.001-28(g),  shall  not 
be  counted  in  the  calculation  of  the 
percentage  of  compliance. 

Table  A04-09.— Implementation 
Schedule  for  Light-Duty  Truck 
Refueling  Emission  Testing 


Model  year 


2004 

2005 „ 

2006  and  subsequent 


Sales 
percentage 


40 

80 

100 


(e)  through  (f)  [Reserved] 

(g)  through  (k)  [Reserved].  For 

guidance  see  §  86.097-9. 

14.  A  new  §  86.004-28  is  added  to 

subpart  A  to  read  as  follows: 

§  B6.004-28    Compliance  with  emission 
standards. 

Section  86.004-28  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-28  and  86.098-28.  Where  a 
paragraph  in  §  86.094-28  or  §  86.098-28 
is  identical  and  applicable  to  §  86.001- 
28,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§  86.094-28."  or  "[Reserved].  For 
guidance  see  §  86.098-28.". 


(a)(1)  [Reserved).  For  guidance  see 
§  86.094-28. 

(a)(2)  [Reserved].  For  guidance  see 
§  86.098-28. 

(a)(3)  [Reserved].  For  guidance  see 
§  86.094-28. 

(a)(4)  introductory  text  through  (a)(4(i) 
introductory  text  [Reserved].  For 
guidance  see  §  86.098-28. 

(a)(4)(i)(A)  and  (a)(4)(i)(B)  [Reserved]. 
For  guidance  see  §  86.094-28. 

(a)  (5)  and  (6)  [Reserved].  For 
guidance  see  §  86.094-28. 

(a)(7)  introductory  text  through 
(a)(7)(i)  [Reserved].  For  guidance  see 
§86.098-28. 

(a)(7)(ii)  [Reserved].  For  guidance  see 
§86.094-28. 

(b)(1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
emission  limits,  as  appropriate)  of 
§  86.004-9  applies  to  the  emissions  of 
vehicles  for  the  appropriate  useful  life 
as  defined  in  §§  86.098-2  and  86.001-9. 

(b)(3)  through  (b)(6)  [Resenredj.  For 
guidance  see  §  86.094-28. 

(b)(7)(i)  Paragraph  {b)(7)  of  this 
section  describes  the  procedure  for 
determining  compliance  of  a  new 
vehicle  with  evaporative  emission 
standards.  The  procedure  described 
here  shall  be  used  for  all  vehicles  in 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86.001- 
21(b)(4)(i)(A),  and  supply  an 
evaporative  emission  deterioration 
factor  for  each  evaporative/refueling 
emission  family-emission  control 
system  combination.  The  factor  shall  be 
calculated  by  subtracting  the  emission 
level  at  the  selected  test  point  from  the 
emission  level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 
§  86.094-28(a)(4)(i)(B)(2)(i7))  for  each 
evaporative  emission-data  vehicle. 

(8)(i)  Paragraph  {b)(8)  of  this  section 
describes  the  procedure  for  determining 
compUance  of  a  new  vehicle  with 
refueling  emission  standards.  Tlie 
procedure  described  here  shall  be  used 
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for  all  appLcable  vehicles  in  the 
applicable  model  years. 

(ii)  The  manufacturer  shall  determine, 
based  on  testing  described  in  §  86,098- 
21(b)(4Ki)(B),  and  supply  a  refueling 
emission  deterioration  factor  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combination. 
The  factor  shall  be  calculated  by 
subtracting  the  emission  level  at  the 
selected  test  point  from  the  emission 
level  at  the  useful  life  point. 

(iii)  The  official  refueling  emission 
test  results  for  each  evaporative/ 
refueling  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero.'it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(i\0  Tne  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(8)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTM  E  29- 
67  (reapproved  1980)  (as  referenced  in 
§86.094-28  (a)(4)(i)(B)(r)(/jl)  for  each 
evaporative  emission-data  vehicle. 

(9)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  family  emission  limits, 
as  appropriate),  as  determined  in 
§  86.094-28(b){4)(iv)  and  paragraphs 
(b)(7)(iv)  and  (b)(8)(iv)  of  this  section, 
before  any  vehicle  in  that  family  will  be 
certified. 

(c)  through  (d)  [Reserved].  For 
guidance  see  §  86.094-28. 
(e)  (Reserved) 

(0  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§§86.099-8,  86.001-9  and  86.004-9  are 
not  required  to  demonstrate  compliance 
with  the  fiael  dispensing  spitback 
standards  contained  in  these  sections: 
Provided,  that — 

(i)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard; 
and 

(ii)  This  certification  is  provided  in 
writing  and  applies  to  the  full  usefiil  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  to 
require  testing  to  en'force  compliance 
and  to  prevent  non-compliance  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  in  refueling 
emissions  are  not  required  to  conduct 
testing  to  demonstrate  compliance  with 
the  refueling  emission  standards  set 
forth  in  §§  86.099-8.  86.001-9  or 
86.004-9:  Provided,  that— 


(i)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  diesel  fuel  is  equal  to  or  less  than 
1  psi  (7  kPa)  and  for  diesel  vehicles 
whose  fuel  tank  temperatures  do  not 
exceed  13  °F  (54  "C),  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation:  "Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system." 

(2)  The  certification  required  in 
paragraph  (g)(l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  hfe  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  comphance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Venicles  certified  to  the  refueling 
emission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compliance  determinations 
for  the  2004,  2005  and  subsequent 
model  years. 

15.  A  new  §86.004-30  is  added  to 
subpart  A  to  read  as  follows: 

§86.004-30    Certification. 

Section  86.004-30  includes  text  that 
specifies  requirements  that  differ  fi-om 
§§86.094-30,  86.095-30,  86.096-30, 
86.098-30  or  86.001-30.  VV'here  a 
paragraph  in  §  86.094-30,  §  86.095-30, 
§  86.096-30,  §  86.098-30  or  §  86.001-30 
is  identical  and  applicable  to  §  86.004- 
30,  this  may  be  indicated  by  specifv'ing 
the  corresponding  paragraph  and  the 
statement  "[Reservedl.  For  guidance  see 
§  86.094-30."  or  ••[Reserved).  For 
guidance  see  §86.095-30.^'  or 
"[Reserved).  For  guidance  see  §  86.095- 
30."  or  "(Reser\'ed).  For  guidnnce  see 
§86.098-30."  or  "(Resenedj.  For 
guidance  see  §86. 001-30. •', 

(a)(1)  and  (a)(2)  [Reserved].  For 
guidance  see  §  86.094-30. 

(a)(3)(i)  [Reserved].  For  guidance  see 
§86.098-30. 

(a)(3)(ii)  through  (a)(4)(ii)  [Reser\'ed). 
For  guidance  see  §  86.095-30. 

(a)(4)(iii)  introductory  te.xt  through 
(a)(4)(iii)(C)  [Reserved].  For  guidance 
see  §86.094-30. 

(a)(4)(iv)  introductory  text  [Reserved]. 
For  guidance  see  §  86.095-30. 

(a)(4)(iv)(A)  through  (a)(12) 
[Reserved].  For  guidance  see  §86.094- 
30. 

(a)(13)  [Reserved].  For  guidance  see 
§86.095-30. 

(a)(14)  [Reserved].  For  guidance  see 
§  86.094-30. 

(a)  (15)  through  (18)  [Reserved].  For 
guidance  see  §  86.096-30. 


(a)(19)  [Reser\'ed].  For  guidance  see 
§86.098-30. 

(a)(20)  [Reserv^ed].  For  guidance  see 
§86.001-30. 

(a)(21)  For  all  light-duty  trucks 
certified  to  refueling  emission  standards 
under  §  86.004-9,  the  provisions  of 
paragraphs  (a)(2l)  (i)  through  (iii)  of  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
comph-ing  with  all  provisions  of 
§86.004-9  both  during  and  after  model 
year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §  86.004-9 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate{s)  was  issued  and  the 
individual  vehicles  sold  in  violation  of 
the  implementation  schedule  shall  not 
be  covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b)(1)  introductory  text  through 
fb)(l)(ii)(A)  [R.'served].  For  guidance  see 
§86.094-30. 

(b)(l)(ii)(B)  The  emission  data 
vehicle(s)  selected  under  §86. 001- 
24(b)(vii)  (A)  and  (B)  shall  represent  all 
vehicles  of  the  same  evaporative/ 
refueling  control  system  within  the 
evaporative/refueling  family. 

(b)(l)(ii)(C)  [Resened).  For  guidance 
see  §  86.094-30. 

(b)(l)(ii)(D)  The  emission-data 
vehicle(s)  selected  under  §86.098- 
24(b)(l)(\iii)  shall  represent  all  vehicles 
of  the  same  evaporative/refueling 
control  system  within  the  evaporative/ 
refueling  emission  family,  as  applicable. 
(b)(l)(iii)  and  (b)(l)(iv)'[Reser\'ed].  For 
guidance  see  §86.094-30. 

(b)(2)  [Reserved].  For  guidance  see 
§86.098-30. 

(b)(3)  through  (b)(4)(i)  [Reserved].  For 
guidance  see  §  86.094-30. 

(b)(4)(ii)  introductory  te.xt  [Reserved] 
For  guidance  see  §  86. 098-30. 

fb)(4)(ii)(A)  [Reserved].  For  guidance 
see  §86.094-30. 

(b)(4)(ii)(B)  through  (b)(4){iv) 
[Reserved].  For  guidance  see  §  86.098- 
30. 

(b)(5)  through  (e)  [Reser\-ed].  For 
guidance  see  §  86.094-30. 

(f)  introductory  text  through  (f)(3) 
[Reserved].  For  guidance  see  §  86.095- 
30. 

(0(4)  [Reser\ed].  For  guidance  see 
§86.098-30. 

16.  Section  86.098-2  of  subpart  A  is 
revised  to  read  as  follows: 
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§86.098-2    Definitions. 

The  definitions  of  §  86.096-2 
continue  to  apply  to  1996  and  later 
model  year  vehicles.  The  definitions 
listed  in  this  section  apply  beginning 
with  the  1998  model  year. 

Dispensed  fuel  temperature  means  the 
temperature  (deg.F  or  deg.C  may  be 
used)  of  the  fuel  being  dispensed  into 
the  tank  of  the  test  vehicle  during  a 
refueling  test. 

Evaporative/refueling  emission 
control  system  means  a  unique 
combination  within  an  evaporative/ 
refueling  family  of  canister  adsorptive 
material,  purge  system  configuration, 
piuge  strategy,  and  other  parameters 
determined  by  the  Administrator  to 
affect  evaporative  and  refueling 
emission  control  system  durability  or 
deterioration  factors. 

Evaporative/refueling  emission  family 
means  the  basic  classification  unit  of  a 
manufacturers'  product  line  used  for  the 
purpose  of  evaporative  and  refueling 
emissions  test  fleet  selection  and 
determined  in  accordance  with 
§  86.098-24. 

Integrated  refueling  emission  control 
system  means  a  system  where  vapors 
resulting  from  refueling  are  stored  in  a 
common  vapor  storage  unit(s)  with 
other  evaporative  emissions  of  the 
vehicle  and  are  purged  through  a 
common  purge  system. 

Non-integrated  refueling  emission 
control  system  means  a  system  where 
fuel  vapors  from  refueling  are  stored  in 
a  vapor  storage  unit  assigned  solely  to 
the  function  of  storing  refueling  vapors. 

Refueling  emissions  means 
evaporative  emissions  that  emanate 
from  a  motor  vehicle  fuel  tank(s)  during 
a  refueling  operation. 

Refueling  emissions  canisteiis)  means 
any  vapor  storage  unit(s)  that  is  exposed 
to  the  vapors  generated  during  refueling. 

Resting  losses  means  evaporative 
emissions  that  may  occur  continuously, 
that  are  not  diurnal  emissions,  hot  soak 
emissions,  refueling  emissions,  running 
losses,  or  spitback  emissions. 

Useful  life  means: 

(1)  For  light-duty  vehicles,  and  for 
light  light-duty  trucks  not  subject  to  the 
Tier  0  standards  of  §  86.094-9(a), 
intermediate  useful  life  and/or  full 
useful  life.  Intermediate  useful  life  is  a 
period  of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  10  years  or  100,000 
miles,  whichever  occurs  first,  except  as 
otherwise  noted  in  §  86.094-9.  The 
useful  life  of  evaporative  and/or 
refueling  emission  control  systems  on 
the  portion  of  these  vehicles  subject  to 
the  evaporative  emission  test 
requirements  of  §  86.130-96,  and/or  the 
refueling  emission  test  requirements  of 


§  88.151-98,  is  defined  as  a  period  of 
use  of  10  years  or  100,000  miles, 
whichever  occurs  first. 

(2)  For  light  hght-duty  trucks  subject 
to  the  Tier  0  standards  of  §  86.094-9(a), 
and  for  heavy  light-duty  truck  engine 
families,  intermediate  and/or  full  useful 
life.  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  11  years  or  120.000 
miles,  whichever  occiu^  first.  The 
useful  life  of  evaporative  emission 
control  systems  on  the  portion  of  these 
vehicles  subject  to  the  evaporative 
emission  test  requirements  of  §  86.130- 
96  is  also  defined  as  a  period  of  11  years 
or  120,000  miles,  whichever  occurs  first. 

(3)  For  an  Otto-cycle  heavy-duty 
engine  family: 

(i)  For  hydrocarbon  and  carbon 
monoxide  standards,  a  period  of  use  of 
8  years  or  110,000  miles,  whichever  first 
occurs. 

(ii)  For  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  the  portion  of  evaporative 
emission  control  systems  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.1230-96,  a  period  of  use  of  10 
years  or  110,000  miles,  whichever 
occurs  first. 

(4)  For  a  diesel  heavy-duty  engine 
family: 

(i)  For  light  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  110,000 
miles,  whichever  first  occiirs. 

(ii)  For  light  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110.000  miles,  whichever  first  occurs. 

(Iii)  For  medium  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a. 
period  of  use  of  8  years  or  185,000 
miles,  whichever  first  occurs. 

(iv)  For  medium  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
185.000  miles,  whichever  first  occurs. 

(v)  For  heavy  heavy-duty  diesel 
engines,  for  hydrocarbon,  carbon 
monoxide,  and  particulate  standards,  a 
period  of  use  of  8  years  or  290,000 
miles,  whichever  first  occurs,  except  as 
provided  in  paragraph  (3)(vii)  of  this 
definition. 

(vi)  For  heavy  heavy-duty  diesel 
engines,  for  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
290,000  miles,  whichever  first  occurs. 

(vii)  For  heavy  heavy-duty  diesel 
engines  used  in  urban  buses,  for  the 
particulate  standard,  a  period  of  use  of 
10  years  or  290,000  miles,  whichever 
first  occurs. 


17.  A  new  §  86.098-3  is  added  to 
subpart  A  to  read  as  follows: 

§86.098-3    At>breviations. 

(a)  The  abbreviations  in  §  86.094-3 
continue  to  apply  to  1996  and  later 
model  year  vehicles.  The  abbreviations 
in  this  section  apply  beginning  with  the 
1998  model  year. 

(b)  The  abbreviations  in  this  section 
apply  to  this  subpart,  and  also  to 
subparts  B,  E,  F,  G,  K,  M,  N,  and  P  of 
this  part,  and  have  the  following 
meanings: 

Td — dispensed  fuel  temperature 

18.  A  new  §  86.098-7  is  added  to 
subpart  A  to  read  as  follows: 

§  86.096-7    Maintenance  of  records; 
submittal  of  infonnation;  right  of  entry. 

Section  86.098-7  includes  text  that 
specifies  requirements  that  differ  fit>m 
those  specified  in  §§  86.091-7,  86.094- 
7  emd  86.096-7.  Where  a  paragraph  in 
§  86.091-7,  §  86.094-7  or  §  86.096-7  is 
identical  and  applicable  to  §86.098-7, 
this  may  be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "{Reserved!.  For  guidance  see 
§  86.091-7."  or  "[Reserved].  For 
guidance  see  §  86.094-7."  or 
"[Reserved].  For  guidance  see  §  86.096- 
7.". 

(a)  Introductory  text  through  (a)(2) 
[Reserved].  For  guidance  see  §  86.091-7. 

(a)(3)  [Reserved].  For  guidance  see 
§  86.094-7. 

(b)  through  (c)(2)  (Reserved).  For 
guidance  see  §86.091-7. 

(c)(3)  [Reserved].  For  guidance  see 
§  86.094-7. 

(c)(4)  through  (d)(l)(v)  [Reserved].  For 
guidance  see  §  86.091-7. 

(d)(l)(vi)  through  (d)(2)(iv)  [Reserved]. 
For  guidance  see  §  86.094-7. 

(d)(3)  through  (g)  [Reserved).  For 
guidance  see  §86.091-7. 

(h)(6)  Voiding  a  certificate,  (i)  EPA 
may  void  ab  initio  a  certificate  for  a 
vehicle  certified  to  Tier  0  certification 
standards  or  to  the  respective 
evaporative  and/or  refiieling  test 
procedure  and  accompanying 
evaporative  and/or  refueling  standards 
as  set  forth  or  otherwise  referenced  in 
§§  86.098-8,  86.098-9,  or  86.098-10  for 
which  the  manufacturer  fails  to  retain 
the  records  required  in  this  section  or  to 
provide  such  infonnation  to  the 
Administrator  upon  request. 

(h)(6)(ii)  to  (h)(7)(vi)  [Reserved].  For 
guidance  see  §  86.096-7. 

(h)(6)(vii)  EPA  evaporative/refueling 
family. 

19.  A  new  §  86.098-8  is  added  to 
subpart  A,  to  read  as  follows: 
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§  86.098-8    Emission  standards  for  1 998 
and  later  model  year  light-duty  vehicles. 

Section  86.098-a  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-8.  Where  a  paragraph  in 
§  86.096-8  is  identical  and  applicable  to 
§  86.098-8.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved].  For 
guidance  see  §  86.096-8." 

(a)  through  (b)(5)  [Reserved].  For 
guidance  see  §  86.096-8. 

(b)(6)  Vehicles  certified  to  the 
refueling  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  compliance 
with  the  fuel  dispensing  spitback 
standards  contained  in  §86.096-8 
(b)(l)(iii)  and  (b)(2)(iii):  Provided,  that 
they  meet  the  requirements  of  §  86.098- 
28(f). 

(c)  [Resen'ed].  For  guidance  see 
§  86.096-8. 

(d)  RefueUng  emissions  from  1998 
and  later  model  year  gasoline-fueled 
and  methanol-fueled  Otto-cycle  and 
petroleum-fueled  and  methanol-fueled 
diesel-cycle  light-duty  vehicles  shall  not 
exceed  \he  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles. 

(1)  Standardsr—{i)  Hydrocarbons  (for 
gasoline-fueled  Otto-cycle  and 
petroleum-fheled  diesel-cycle  vehicles). 
0.20  gram  per  gallon  (0.053  gram  per 
liter)  of  fuel  dispensed. 

(ii)  Organic  material  hydrocarbon 
equivalent  (for  methanol-fueled 
vehicles).  0.20  gram  per  gallon  (0.053 
gram  per  liter)  of  fuel  dispensed. 

(2)(i)  The  standards  set  forth  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  set  forth  in  subpart  B  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum- fueled  diesel-cycle  engines, 
the  provisions  set  forth  in  paragraph 
(d)(1)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§86.098-28(g). 

(3)(i)  A  minimum  of  the  percentage 
shovra  in  Table  A98-G8  of  a 
manufacturer's  sales  of  the  applicable 
model  year's  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-fueled 
and  methanol-fueled  diesel-cycle  light- 
duty  vehicles  shall  be  tested  under  the 
procedures  in  subpart  B  of  this  part 
indicated  for  1996  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(l] 
of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  86.098-28(g].  shall  not 


be  counted  in  the  calculation  of  the 
percentage  of  compliance. 

Table  A98-08.— Implementation 
Schedule  for  Ught-Duty  Vehi- 
cle Refueling  Emission  Testing 


Model  year 

Sales 
percentage 

1998 

40 

1999 

80 

2000  and  subsequent 

100 

(ii)  Small  volume  manufacturers,  as 
defined  in  §  86.094-14(b)  (1)  and  (2),  are 
exempt  from  the  implementation 
schedule  of  Table  A98-08  of  this  section 
for  model  years  1998  and  1999.  For 
small  volume  manufacturers,  the 
standards  of  paragraph  (d)  of  this 
section,  and  the  associated  test 
procedures,  shall  not  apply  until  model 
year  2000,  when  100  percent 
compliance  with  the  standards  of  this 
section  is  required.  This  exemption  does 
not  apply  to  small  volume  engine 
families  as  defined  in  §86.094-14(b)(5). 

(e)  through  (f)  [Reserved) 

(g)  through  (k)  [Reserved].  For 
guidance  see  §  66.096-8. 

20.  A  new  §  86.098-14  is  added  to 
subpart  A  to  read  as  follows: 

§  86.09S-1 4    Small-volunfw  manufacturers 
certification  procedures. 

Section  86.098-14  includes  text  that 
specifies  requirements  that  differ  from 
§§  86.094-14  or  86.095-14.  Where  a 
paragraph  in  §  86.094-14  or  §  86.095-14 
is  identical  and  applicable  to  §  86.098- 
14,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "(Reserved].  For  guidance  see 
§86.094-14."  or  "[Reserved].  For 
guidance  see  §  86.095-14.". 

(a)  through  (c)(7)(i)(C)(5)  [Reserved]. 
For  guidance  see  §  86.094-14. 

(c)(7)(i)(C)(4)  For  light-duty  vehicle, 
light -duty  truck,  and  heavy-duty  vehicle 
evaporative  and/or  refueUng  emissions 
(as  applicable)  and  for  light-duty  truck, 
and  heavy-duty  engine  exhaust 
emissions,  deterioration  factors  shall  be 
determined  in  accordance  with 
§  86.098-24. 

(c)(7)(ii)  through  (c)(ll)(ii)(B) 
introductory  text  [Reserved].  For 
guidance  see  §  86.094-14. 

(c)(ll)(ii){B)(I)  Engine  evaporative/ 
refueling  family  names  and  vehicle  (or 
engine)  configurations. 

(c)(ll)(ii)(B)(2)  through 
(c)(ll)(ii)(B)(I5)  (Reserved).  For 
guidance  see  §  86.094-14. 

{cKll)(ii)(B)(16)  through 
(c)(ll)(ii)(B)(2S)  [Reserved).  For 
guidance  see  §  86.095-14. 

(c)(ll)(ii)(B)(J9)  For  each  Ught-duty 
vehicle,  light-duty  truck,  or  heavy-duty 


vehicle  evaporative/refueling  emission 
family,  a  description  of  any  unique 
procedures  required  to  perform 
evaporative  and/or  refueling  emission 
tests  (as  applicable)  (including  canister 
working  capacity,  canister  bed  volume, 
and  fuel  temperature  profile  for  the 
running  loss  test)  for  all  vehicles  in  that 
evaporative/refueling  emission  family, 
and  a  description  of  the  method  used  to 
develop  those  unique  procedures. 

[20)  For  each  light-duty  vehicle,  light- 
duty  truck,  or  heavy-duty  vehicle 
evaporative/refueling  emission  family: 

(/)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(ii)  Canister  bed  volume;  and 

(Hi)  Fuel  temperature  profile  for  the 
ruiming  loss  test,  according  to  the 
procedures  specified  in  §86.129-94(d). 

(c)(ll)(ii)(C)  through  (c)(ll)(ii)(D)(5) 
[Reserved].  For  guidance  see  §  86.095- 
14. 

(c)(ll)(ii)(D)(6)  (Reserved). 

(c)(ll)(ii)(D)(7)  through  (c)(15) 
[Reserved].  For  guidance  see  §  86.094- 
14. 

21.  A  nsw  §  86.098-17  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-1 7    Emission  control  diagnostic 
system  for  1998  and  later  light-duty 
vehicles  and  light-duty  trucks. 

Section  86.098-17  Includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-1 7.  Where  a  paragraph  in 
§  86.094-17  is  identical  and  appUcable 
to  §86.098-17.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.094-17." 

(a)  introductory  text  through  (a)(3) 
[Reserved).  For  guidance  see  §  86.094- 
17. 

(a)(4)  Any  other  deterioration  or 
malfunction  within  the  powertrain 
which  occurs  in  actual  use  and  which 
results  in  an  exhaust  emission  increase 
of  greater  than  0.2  g/mi  HC,  1.7  g/mi 
CO,  or  0.5  g/mi  NOx.  or  any  vapor  leak 
in  the  evaporative  and/or  refueling 
system  which  results  in  an  evaporative 
emissions  increase  of  greater  than  30.0 
g/test  measured  over  the  first  24  hours 
of  the  diurnal  portion  of  the  revised 
evaporative  emissions  test  procedure,  in 
accordance  with  test  procedures  set 
forth  in  subpart  B  of  this  part,  for 
vehicles  certified  to  that  test  procedure. 

(b)(1)  The  electronic  evaporative  and/ 
or  refuehng  emission  purge  control,  if 
equipped,  and  all  emission-related 
powertrain  components  connected  to  a 
computer  shall,  at  a  minimum,  be 
monitored  for  circuit  continuity.  All 
components  required  by  these 
regulations  to  be  monitored  shall  be 
evaluated  periodically,  but  no  less 
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frequently  than  once  per  Urban 
Dynamometer  Driving  Schedule  as 
defined  in  40  CFR  part  86,  appendix  I, 
paragraph  (a),  or  similar  trip. 

(b)(2)  through  (j)  [Reser\'ed].  For 
guidance  see  §86.094-17. 

22.  A  new  §  86.098-21  is  added  to 
subpart  A  to  read  as  follows: 

§  85.098-21     Application  for  certilication. 

Section  86.093-21  includes  text  that 
specifies  requiremc.ts  that  differ  from 
§  86.094-21  or  §  86.C96-21.  Where  a 
paragraph  in  §86.094-21  or  §86  096-21 
is  identical  and  applicable  to  §  86  098- 
21,  this  may  be  indicated  by  specifying 
the  corrtspcpiding  paragraph  and  the 
statement  "[Resorv  edj.  For  guidance  see 
§86.094-21."  or  "[Reserved).  For 
guidance  see  §86. 095-21. ". 

(a)  through  (bj(.l)  [Reserved).  For 
guidance  see  §  86  094-21. 

fb){4)(i)  For  light-duty  vehicles  and 
hght-duty  tnicks,  a  dcsciiption  of  the 
test  procedures  to  be  used  to  establish 
the  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
(as  applicable)  required  to  be 
determined  and  supplied  in  §86.098- 
23(b)(2). 

(b)(4)(ii)  through  (iv)  [Reser\ed).  For 
guidance  see  §  86.094-21. 

(b)(5)(v)  For  hght-duty  vehicles  with 
non-integrated  refueling  emission 
control  systems,  the  number  of 
continuous  UDDS  cycles,  determined 
from  the  fuel  economy  on  the  UDDS 
applicable  to  the  test  vehicle  of  that 
evaporative/refueling  emission  family- 
emission  control  system  combination, 
required  to  use  a  volume  of  fuel  equal 
to  85%  of  fuel  tank  volume. 

(b)(6)  through  (8)  [Reserved].  For 
guidance  see  §86.094-21. 

(b)(9)  For  each  Hght-duty  vehicle, 
light-duty  truck,  or  heavy-duty  vehicle 
evapc:;.;ive/refueling  emission  family,  a 
description  of  any  unique  procedures 
required  to  perform  evaporative  and/or 
refueling  emission  tests  (as  applicable) 
(including  canister  working  capacity, 
canister  bed  volume,  and  fuel 
temperature  profile  for  the  running  loss 
test)  for  all  vehicles  in  that  evaporative/ 
refuehng  emission  family,  and  a 
description  of  the  method  used  to 
develop  those  unique  procedures. 

(10)  For  each  light-duty  vehicle,  light- 
duty  truck,  or  heav-y-duty  vehicle 
evaporative/refueling  emission  family: 

(i)  Canister  working  capacity, 
according  to  the  procedures  specified  in 
§86.132-96(h)(l)(iv); 

(ii)  Canister  bed  volume;  and 

(iii)  Fuel  temperature  profile  for  the 
running  loss  test,  according  to  the 
procedures  specified  in  §86.129-94(d). 

(c)  and  (d)  [Reserved).  For  guidance 
see  §86.094-21. 


(e)  For  vehicles  equipped  with 
gasoline- fueled  or  methanol-fueled 
heavy-duty  engines,  the  manufacturer 
shall  specify  a  maximum  nominal  fuel 
tank  capacity  for  each  evaporative/ 
refueling  emission  family-emission 
control  system  combination. 

(f)  through  (i)  [Reserved).  For 
guidance  see  §86.094-21. 

(j)and  (k)  [Reserved].  For  guidance 
see  §86.096-21. 

23.  A  new  §  85.098-22  is  added  to 
subpart  A  to  read  as  follows: 

§86.093-22    Approval  Of  application  for 
certification;  test  fleet  selections; 
determinations  of  parameters  subject  to 
adjustment  for  certification  and  Selective 
Enforcement  Audit,  adequacy  of  limits,  and 
physically  adjustable  ranges. 

Section  86.098-22  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-22.  Where  a  paragraph  in 
§86.094-22  is  identical  and  applicable 
to  §86.098-22,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §86.094-22." 

(a)  through  (c)  [Reserved).  For 
guidance  see  §  86.094-22. 

(d)  Approval  of  test  procedures.  (1) 
The  Administrator  does  not  approve  the 
test  procedures  for  establishing  the 
evaporative  and/or  refueling  emission 
deterioration  factors  for  light-duty 
vehicles  and  light-duty  trucks.  The 
manufacturer  shall  submit  the 
procedures  as  required  in  §  86.098- 
21(b3(4)(i)  prior  to  the  Administrator's 
selection  of  the  test  fleet  under 
§  86.098-24(b)  (1),  and  if  such 
procedures  will  involve  testing  of 
durability  data  vehicles  selected  by  the 
Administrator  or  elected  by  the 
manufacturer  under  §  86.098-24(c)(l), 
prior  to  initiation  of  such  testing. 

(d)(2)  through  (g)  [Resen-ed],  For 
guidance  see  §  86.094-22. 

24.  Section  86.098-23  of  subpart  A  is 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)  through  (1)  to 
read  as  follows: 

§  86i>98-23    Required  data. 

Section  86.098-23  includes  text  that 
specifies  requirements  that  differ  from 
§  86.095-23.  Where  a  paragraph  in 
§86.095-23  is  identical  and  applicable 
to  §86.098-23,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.095-23," 

(a)  through  (b)(l)(ii)  [Reserved].  For 
guidance  see  §  86.095-23. 

(b)(2)  For  light-duty  vehicles  and 
light-duty  trucks,  the  manufacturer  shall 
submit  evaporative  emission  and/or 
refueling  emission  deterioration  factors 
for  each  evaporative/refuehng  emission 
family-emission  control  system 


combination  and  all  test  data  that  are 
derived  from  testing  described  under 
§  86.098-21(b)(4)(i)  designed  and 
conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.098-30  will  meet  the 
evaporative  and/or  refueling  emission 
standards  in  §  86.098-8  or  §  86.098-9, 
as  appropriate,  for  the  useful  Ufe  of  the 
vehicle. 

(b)(3)  through  (b)(4)(ii)  [Reserved).  For 
guidance  see  §86.095-23. 

(b)(4)(iii)  For  petroleum-fueled  diesel- 
cycle  vehicles  certifying  under  the 
waiver  provisions  of  §  86.09&-28,  the 
certifications  and  representations 
specified  in  §86.098-28. 

(c)  through  (e)(1)  [Reserved],  For 
guidance  see  §  86.095-23. 

(e)(2)  For  evaporative  and  refueling 
emission  durability,  or  light-duty  truck    . 
or  hea\'y-duty  engine  exhaust  emission 
durability,  a  statement  of  compliance 
with  paragraph  (b)(2)  or  (b)(4)(iii)  of  this 
section  or  §86.095-23  (b)(l)(ii).  (b)(3) 
(b)(4)(i)  or  (b)(4)(ii),  as  applicable. 

(3)  For  certification  of^vehicles  with 
non-integrated  refueling  systems,  a 
statement  that  the  drivedown  used  to 
purge  the  refueling  canister  was  the 
same  as  described  in  the  manufacturers' 
application  for  certification. 
Furthermore,  a  description  of  the 
procedures  used  to  determine  the 
number  of  equivalent  UDDS  miles      , 
required  to  purge  the  refueling  canisters, 
as  determined  by  the  provisions  of 
§  86.098-21(b)(5)(v)  and  subpart  B  of 
this  part.  Furthermore,  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(0  through  (1)  [Reserved).  For 
guidance  see  §  86.095-23, 
»         •         •         •         * 

25.  A  new  §  86.098-24  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-24    Test  vehicles  and  engines. 

Section  86.098-24  includes  text  that 
specifies  requirements  that  differ  from 
§  86.096-24.  Where  a  paragraph  in 
§  86.09&-24  is  identical  and  applicable 
to  §  86.098-24,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved).  For 
guidance  see  §  86.096-24." 

(a)  introductory  text  through  (a)(4) 
[Reserved].  For  guidance  see  §86.096- 
24. 

(a)(5)  The  gasoline- fueled  and 
methanol-fueled  light-duty  vehicles  a.id 
light-duty  trucks  covered  by  an 
application  for  certification  will  be 
divided  into  groupings  which  are 
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expected  to  have  similar  evaporative 
and/or  refueling  emission 
characteristics  (as  applicable] 
throughout  their  useful  life.  Each  group 
of  vehicles  with  similar  evaporative 
and/or  refueling  emission 
characteristics  shall  be  defined  as  a 
separate  evaporative/refueling  emission 
family. 

(a)(6)  For  gasoline- fueled  or  methanol- 
fueled  light-duty  vehicles  and  light-duty 
trucks  to  be  classed  in  the  same 
evaporative/refueling  emission  family, 
vehicles  must  be  similar  with  respect  to 
the  items  listed  in  paragraphs  (a)(6)  (i) 
through  (xii)  of  this  section. 

(i)  Type  of  vapor  storage  device  (e.g., 
canister,  air  cleaner,  crankcase). 

(ii)  Basic  canister  design. 

(A)  Working  capacity — grams 
adsorption  within  a  lOg.  range. 

(B)  System  config\iration — number  of 
canisters  and  method  of  connection  (i.e., 
series,  parallel). 

(C)  Canister  geometry,  construction 
and  materials. 

(iii)  Fuel  system. 

(iv)  Type  of  refueling  emission  control 
system — non-integrated  or  integrated 
with  the  evaporative  control  system. 
Further,  if  the  system  is  non-integrated, 
whether  or  not  any  other  evaporative 
emissions,  e.g.  diurnal  or  hot  soak 
emissions,  are  captured  in  the  same 
storage  device  as  the  refueling 
emissions. 

(v)  Fillpipe  seal  mechanism — 
mechanical,  liquid  trap,  other. 

(vi)  Fill  limiter  system. 

(vii)  Vapor  control  system  or  method 
of  controlling  vapor  flow  through  the 
vapor  line  to  the  canister. 

(viii)  Vapor/liquid  separator  usage. 

(ix)  Purge  system  (valve,  purge 
strategy  and  calibrations). 

(x)  Vapor  hose  diameter  and  material. 

(xi)  Canister  location  (front,  rear,  mid- 
vehicle). 

(xii)  Onboard  diagnostic  hardware 
and  calibrations. 

(a)(7)  Where  vehicles  are  of  a  type 
which  cannot  be  divided  into 
evaporative/refueling  emission  families 
based  on  the  criteria  listed  above  (such 
as  non-canister  control  system 
approaches),  the  Administrator  will 
establish  families  for  those  vehicles 
based  upon  the  features  most  related  to 
their  evaporative  and/or  refueling 
emission  characteristics. 

(a)(8)  through  (b)(l)(vi)  (Reserved). 
For  cuidance  see  §  66.096-24. 

(bT{l)(vu)(A)  Vehicles  of  each 
evaporative/refueling  emission  family 
will  be  divided  into  evaporative/ 
refueling  emission  control  systems. 

(B)  The  Administrator  will  select  the 
vehicle  expected  to  exhibit  the  highest 
evaporative  and/or  refueling  emissions. 


from  within  each  evaporative/refueling 
family  to  be  certified,  from  among  the 
vehicles  represented  by  the  exhaust 
emission-data  selections  for  the  engine 
family,  unless  evaporative  and/or 
refueling  testing  has  already  been 
completed  on  the  vehicle  expected  to 
exhibit  the  highest  evaporative  and/or 
refueling  emissions  for  the  evaporative/ 
refueling  family  as  part  of  another 
engine  family's  testing. 

(C)  If  the  vehicles  selected  in 
accordance  with  paragraph  {b)(l)(vii)(B) 
of  this  section  do  not  represent  each 
evaporative/refueling  emission  control 
system  then  the  Administrator  will 
select  the  highest  expected  evaporative/ 
refueling  emission  vehicle  from  within 
the  unrepresented  evaporative/refueUng 
system. 

(viii)  For  high-altitude  evaporative 
and/or  refueling  emission  compliance 
for  each  evaporative/refueling  emission 
family,  the  manufacturer  shall  follow 
one  of  the  following  procedures: 

[A]  The  manufacturer  will  select  for 
testing  under  high-altitude  conditions 
the  one  nonexempt  vehicle  previously 
selected  under  paragraph  (b)(l)(vii)(B) 
or  (b)(l)(vii)(C)  of  this  section  which  is 
expected  to  have  the  highest  level  of 
evaporative  and/or  refueling  emissions 
when  operated  at  high  altitude;  or 

(B)  [Reserved].  For  guidance  see 
§86.096-24. 

(b)(ix)  through  (e)(2)  (Reserved).  For 
guidance  see  §  86.096-24. 

(f)  Carryover  and  canyacross  of 
durability  and  emission  data.  In  lieu  of 
testing  an  emission-data  or  durability 
vehicle  (or  engine)  selected  under 
paragraph  (b)(1)  (vii)  through  (viii)  of 
this  section  and  §86.096-24  (b)(1)  (i) 
through  (vii)  and  (b)(2)  through  (c),  and 
submitting  data  therefor,  a  manufacturer 
may,  with  the  prior  written  approval  of 
the  Administrator,  submit  exhaust 
emission  data,  evaporative  emission 
data  and/or  refueling  emission  data,  as 
applicable  on  a  similar  vehicle  (or 
engine]  for  which  certification  has  been 
obtained  or  for  which  all  applicable  data 
required  under  §  86.098-23  has 
previously  been  submitted. 

(g)  through  (h)  [Reserved].  For 
guidance  see  §  86.096-24. 

26.  A  new  §  86.098-25  is  added  to 
subpart  A  to  read  as  foUpws: 

§86.098-25    Maintenance. 

Section  86.096-25  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-25.  Where  a  paragraph  in 
§  86.094-25  is  identical  and  appUcable 
to  §  66.098-25.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved].  For 
guidance  see  §  66.094-25." 


(a)(1)  [Reserved].  For  guidance  see 
§  86.094-25. 

(a)(2)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refueling  emission 
deterioration  factors  is  classified  as 
either  emission-  related  or  non- 
emission-related  and  each  of  these  can 
be  classified  as  either  scheduled  or 
unscheduled.  Further,  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 

fb)  Introductory  text  through 
(b)(3)(vi)(D)  [Reserved].  For  guidance 
see  §  86.094-25. 

(b)(3)(vi)(E)  Evaporative  and/or 
refueling  emission  canister(s). 

(F)  Turbochargers. 

(G)  Carburetors. 
(H)  Superchargers. 

(I)  EGR  System  including  all  related 
filters  and  control  valves. 

0)  Mechanical  fillpipe  seals. 

(b)(3)(vii)  through  (b)(6)(i)(E) 
[Reserved].  For  guidance  see  §86.094- 
25. 

(b)(6)(i)(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(b)(6)(i){G)  through  (h)  [Reser%ed).  For 
guidance  see  §  86.094-25. 

27.  A  new  §  86.098-26  is  added  to 
subpart  A  to  read  as  follows: 

§  86.098-26    Mileage  and  service 
accumulation;  emission  measurements. 

Section  86.098-26  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-26,  §  86.095-26  or  §  86.096-26. 
Where  a  paragraph  in  §  86.094-26, 
§  86.095-26  or  §  86.096-26  is  identical 
and  applicable  to  §  86.098-26,  this  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§  86.094-26."  or  "[Reserved].  For 
guidance  see  §  86.095-26."  or 
"[Reserved].  For  guidance  see  §  86.096- 
26.". 

(a)(1)  and  (2)  [Reserved].  For  guidance 
see  §  86.094-26. 

(a)(3)  Emission  data  vehicles.  Unless 
otherwise  provided  for  in  §  86.098- 
23(a),  emission-data  vehicles  shall  be 
operated  and  tested  as  described  in 
paragraphs  (a)(3)(i)  and  (ii)(C)  of  this 
section  and  §86.094-26  (a)(3)(ii)(A),  (B) 
and  (D). 

(i)  Otto-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system 
combination  is  stabihzed  for  emission- 
data  testing.  The  manufacturer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  accumulate  4.000  miles  on  each 
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test  vehicle  within  an  engine  family 
without  making  a  determination.  The 
manufacturer  must  accumulate  a 
minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission-data  vehicle 
selections  under  §  86.098-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufactiu-er  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.098- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  40  CFR  600.006-87(c}.  Complete 
exhaust,  evaporative  and  refueling  (if 
required)  emission  tests  shall  be 
conducted  for  each  emission-data 
vehicle  selection  under  §  86.098- 
24(b)(1).  The  Administrator  may 
determine  under  §  86.094-24(0  that  no 
testing  is  required. 

(B)  [Reserved].  For  guidance  see 
§86.094-26. 

(C)  Exhaust,  evaporative  and  refueling 
emissions  tests  for  emission-data 
vehicle(s)  selected  for  testing  under 
§86.096-24(b)(l)  (i),  (ii),  (iii)  or  (iv)  or 
§86.098-24(b)(l)(vii)(B)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  under  low-altitude  conditions. 

(a)(3)(i)(B)  through  (a)(3)(ii)(B) 
[Reserved).  For  guidance  see  §86.094- 
26. 

(a)(3)(ii)(C)  Exheiust,  evaporative  and 
refueling  emissions  tests  (as  required) 
for  emission-data  vehicle(s)  selected  for 
testing  under  §  86.096-24(b)(l)  (i).  (ii), 
(iii),  or  (iv),  or  §  86.098-24  (b)(l)(vii)(B) 
shall  be  conducted  at  the  mileage  (2,000 
mile  minimum)  at  which  the  engine- 
system  combination  is  stabilized  for 
emission  testing  under  low-altitude 
conditions. 

(a)(3)(ii)(D)  Lhrough  (b)(4)(i)(C) 
(Reserved).  For  guidance  see  §  86.094- 
26. 

(b)(4)(i)(D)  through  (b)(4)(ii)(D) 
[Reserved].  For  guidance  see  §  86.095- 
25. 

(b)(4)(iii)  [Reserved]. 

(b)(4)(iv)  through  (c)(3)  [Reserved]. 
For  guidance  see  §  86.094-26. 

(c)(4)  [Reserved].  For  guidance  see 
§86.096-26. 

(d)  [Reserved].  For  guidance  see 
§86.094-26. 

28.  A  new  §86.098-28  is  added  to 
subpart  A  to  read  as  follows: 


§  86.098-28    Compliance  with  emission 
standards. 

Section  86.098-28  includes  te.xt  that 
specifies  requirements  that  differ  from 
§  86.094-28.  Where  a  paragraph  in 
§  86.094-28  is  identical  and  applicable 
to  §  86.098-28,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reser\'edl.  For 
guidance  see  §86.094-28." 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  light-duty  vehicles. 

(2)  Each  exhaust,  evaporative  and 
refueling  emission  standard  (and  family 
particulate  emission  limits,  as 
appropriate)  of  §  86.098-8  applies  to  the 
emissions  of  vehicles  for  the  appropriate 
usefal  life  as  defined  in  §§  86.098-2  and 
86.096-8. 

(3)  [Reserved].  For  guidance  see 
§  88.094-28. 

(4)  The  procedure  for  determining 
compliance  of  a  new  motor  vehicle  with 
exhaust,  evaporative  and/or  refueling 
emission  standards  (or  family 
particulate  emission  limit,  as 
appropriate)  is  as  described  in 
paragraphs  (a)(4)(i)  introductory  text, 
(a)(4)(i)(C).  (a)(4)(ii)(B)  and  (C), 
(a)(4)(iii),  (a)(4)(v),  (f)  and  (g)  of  Lhis 
section  and  §  86.094-28  (a)(4)(i)(A)  and 
(B),  (a)(4)(ii)(A),  (a)(4)(iv))  e.xcept  where 
specified  by  paragraph  (a)(7)  of  this 
section  for  the  Production  AMA 
Durability  Program. 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
cxheust  emission  results  of  the 
durability-data  vehicle(s)  for  each 
engine-system  combination.  Separate 
evaporative  and/or  refueling  emission 
deterioration  factors  shall  be  determined 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  from  the  testing  conducted 
by  the  manufacturer  (gasoline-fueled 
and  methanol-fueled  vehicles  only). 
Separate  refueling  emission 
deterioration  factors  shall  be  determined 
for  each  evaporative/refueling  emission 
family-emission  control  system 
combination  from  the  testing  conducted 
by  the  manufacturer  (petTcleum-fueled 
diesel  cycle  vehicles  not  certifiod  under 
the  provisions  of  paragraph  (g)  of  this 
section  only). 

(a)(4)(i)(A)  and  (a)(4)(i)(B)  [Reserved]. 
For  guidance  see  §  86.094-28. 

(aT(4)(i)(C)  Evaporative  deterioration 
factor  determination.  An  evaporative 
emissions  deterioration  factor  (gasoline- 
fueled  and  methanol-fueled  vehicles 
only)  shall  be  determined  from  the 
testing  conducted  as  described  in 
Section  86.094-21(b)(4)  (i)  (A),  and  in 
accordance  with  paragraphs  (a)(4)(i)(C) 
(1)  and  (2)  of  this  section,  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combination  to 


indicate  the  evaporative  emission  level 
at  the  applicable  useful  bfe  relative  to 
the  evaporative  emission  level  at  4,000 
miles  as  follows: 

(3)  Factor  =  Evaporative  emission 
level  at  the  useful  life  mileage  for  that 
standard  minus  the  evaporative 
emission  level  at  4,000  miles. 

(2)  The  factor  shall  be  established  to 
a  minimum  of  two  places  to  the  right  of 
the  decimal. 

(D)  A  refueling  emissions 
deterioration  factor  (gasoline-fueled, 
methanol-fueled  and  petroleum-fueled 
diesel-cycle  vehicles  not  certified  under 
the  pro\'isions  of  paragraph  (g)  of  this 
section)  shall  be  determined  from 
testing  conducted  and  described  in 
§  86.098-21(b)(4)(i)(B)  for  each 
evaporative/refueling  emission  family- 
emission  control  system  combinationto 
indicate  the  refueling  emission  level  at 
the  applicable  usefule  life  relative  to  the 
refueling  emission  level  at  4,000  miles 
as  follows: 

[1)  Factor  =  Refueling  emission  level 
at  the  useful  life  mileage  for  that 
standard  minus  the  refueling  emission 
level  at  4,000  miles. 

(2)  The  factor  shall  be  established  to 
a  minimum  of  two  places  to  the  right  of 
the  decimal. 

(a)(4)(ii)(A)  [Reserved].  For  guidance 
see  §  86.094-28. 

(a)(4)(ii)(B)  The  official  evaporative 
emission  test  results  (gasoline-fueled 
and  methanol-fueled  vehicles  only)  for 
each  evaporative  emission-data  vehicle 
at  the  selected  test  point  shall  be 
adjusted  by  addition  of  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph  (a)(4)(i)(C)  of  this  section  is 
less  than  zero,  that  deterioration  factor 
shall  be  zero  for  the  purposes  of  this 
paragraph. 

(C)  The  official  refueling  emission  test 
results  (gasoline-fueled,  methanol- 
fueled,  and  petroleum-fueled  diesel 
cycle  vehicles  not  certified  under  the 
provisions  of  paragraph  (g)  of  this 
section)  for  each  refueling  emission-data 
vehicle  at  the  selected  test  point  shall  be 
adjusted  by  addition  of  the  appropriate 
deterioration  factor:  Provided,  that  if  a 
deterioration  factor  as  computed  in 
paragraph  (a)(4)(i)(D)  of  this  section  is 
less  than  zero,  that  deterioration  factor 
shall  be  zero  for  purposes  of  this 
paragraph. 

(iii)  The  emissions  to  compare  with 
the  standard  (or  the  family  particulate 
emission  hmit,  as  appropriate)  shall  be 
the  adjusted  emissions  of  paragraphs 
(a)(4)(ii)  (B)  and  (C)  of  this  section  and 
§86.094-28  (a)(4)(ii)(A)  for  each 
emission-data  vehicle.  Before  any 
emission  value  is  compared  Mrith  the 
standard  (or  the  family  particulate 
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emission  limit,  as  appropriate),  it  shall 
be  rounded,  in  accordance  with  ASTM 
E  29-67.  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2){yj)).  to  two  significant 
figures.  The  rounded  emission  values 
may  not  exceed  the  standard  (or  the 
family  particulate  em.ission  limit,  as 
appropriate). 

fiv)  iReservedj.  For  guidance  see 
§86.094-28. 

(v)  Every  test  vi^hicle  of  an 
evaporative/refueling  emission  family 
must  comply  with  llie  evaporative  and/ 
or  refuoiing  emission  standards,  as 
detemuned  in  paragraph  (a](4J(iii)  of 
this  section,  before  anv  vehicle  in  that 
fan-.i!v  m.ay  be  certified. 

(a;i''5)  through  (a;;M  iResfrvod],  For 
guidance  see  ^  86  094-28. 

(d)(7)  The  procedure  to  determine  the 
compliance  of  new  motur  \ehicios  m 
the  Production  ANiA  Durcbiiily  Program 
described  in  §86.054-13  is  the  sam.e  as 
described  in  paragraphs  (a)(4)(iii)  and 
(v)  of  this  section  and  §  86.034-28 
(a)(4)(iv).  For  the  engine  famili'.s  that 
are  included  in  the  Production  AJAA 
Durability  Program,  the  oxhiaust 
emission  deterioration  factors  used  to 
determine  com.pliance  shall  be  those 
that  the  Administrator  has  approved 
under  §86.094-13.  The  evaporative 
emission  detericrotio:i  fucior  for  each 
evaporative  /refueling  emission  family 
shall  be  determined  and  applied 
according  to  paragraph  (a)(4)(ii)(B)  of 
this  section.  The  refueling  em.ission 
deterioration  factor  for  each 
evaporative/refueling  emission  family 
shall  be  determined  and  applied 
according  to  paragraph  (a)(4)(ii)(C)  of 
this  section.  The  procedures  to 
determine  the  minimum  exhaust 
emission  deterioration  factors  required 
under  §86.094-13(d)  are  as  described  in 
paragraph  (a){7)(i)  of  this  section  and 
§86  094-28  (a)(7)(ii). 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability  data 
vehicles  for  each  emission  standard 
apphcable  under  §  86.098-8,  for  each 
engine  family  group.  The  evaporative 
and/or  refueling  emission  deterioration 
factors  for  each  evaporative/refueling 
family  will  be  determined  and  applied 
in  accordance  with  paragraph  (a)(4)  of 
this  section. 

(a)(7)(ii)  through  (d)  (Reserved).  For 
guidance  see  §  86.094-28. 

(e)  (Reserved) 

(f)  Fuel  dispensing  spitback  testing 
waiver.  (1)  Vehicles  certified  to  the 
refueling  emission  standards  set  forth  in 
§  86.098-8  are  not  required  to 
demonstrate  compliance  with  the  fuel 
dispensing  spitback  standard  contained 
in  that  section:  Provided,  that — 


(i)  The  manufacturer  certifies  that  the 
vehicle  inherently  meets  the  Dispensing 
Spitback  Standard  as  part  of  compliance 
with  the  refueling  emission  standard; 
and 

(ii)  This  certification  is  provided  in 
UTiting  and  applies  to  the  full  useful  life 
of  the  vehicle. 

(2)  EPA  retains  the  authority  tu 
require  testing  to  enforce  comp!i.anf,e 
and  to  prevent  non-compli.-'nce  with  the 
Fuel  Dispensing  Spitback  Standard. 

(g)  Inherently  low  refueling  emission 
testing  waiver.  (1)  Vehicles  using  fuels/ 
fuel  systems  inherently  low  i,:  rufucling 
emissions  are  not  required  t:i  conduct 
testing  to  d-^monstrate  compliance  with 
the  refueling  emission  s-andards  set 
forth  in  §  86.098-8;  Provided,  that— 

(i)  This  provision  is  only  available  for 
petroleum  diesel  fuel.  It  is  only 
available  if  the  Reid  Vapor  Pressure  of 
in-use  riiesel  fuel  is  equal  to  or  less  than 
1  psi  (7  kPa)  and  for  diesel  vehicles 
whose  fuel  tank  temper-jtures  do  not 
exceed  130  "=F  (54  °C);  and 

(ii)  To  certify  using  this  provision  the 
manufacturer  must  attest  to  the 
following  evaluation;  "Due  to  the  low 
vapor  pressure  of  diesel  fuel  and  the 
vehicle  tank  temperatures,  hydrocarbon 
vapor  concentrations  are  low  and  the 
vehicle  meets  the  0.20  grams/gallon 
refueling  emission  standard  without  a 
control  system." 

(2)  The  certification  required  in 
paragraph  (g){l)(ii)  of  this  section  must 
be  provided  in  writing  and  must  apply 
for  the  full  useful  life  of  the  vehicle. 

(3)  EPA  reserves  the  authority  to 
require  testing  to  enforce  compliance 
and  to  prevent  noncompliance  with  the 
refueling  emission  standard. 

(4)  Vehicles  certified  to  the  refueUng 
em.ission  standard  under  this  provision 
shall  not  be  counted  in  the  sales 
percentage  compliance  determinations 
for  the  1988, 1989  and  subsequent 
m.odel  years. 

29.  A  new  §  86.098-30  is  added  to 
subpart.  A  to  read  as  follows; 

§86.098-30    Certification. 

Section  86.098-30  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-30,  §  86.095-30  or  §  86.096-30. 
Where  a  paragraph  in  §  86.094-30, 
§  86.095-30  or  §  86.096-30  is  identical 
and  applicable  to  §  86.098-30.  This  may 
be  indicated  by  specifying  the 
corresponding  paragraph  and  the 
statement  "(Reserved).  For  guidance  see 
§86.094-30."  or  "[Reserved].  For 
guidance  see  §86.095-30."  or 
"(Reserved).  For  guidance  see  §  86.096- 
30.". 

(a)(1)  and  (a)(2)  (Reserved).  For 
guidance  see  §86.094-30. 


(a)(3)(i)  One  such  certificate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  and  methanol-fueled 
light-duty  vehicles  and  light  duty-trucks 
and  petroleum-fueled  diesel-cycle  light- 
duty  vehicles  and  light  duty-trucks  not 
certified  under  §  86.C98-28(g).  one  such 
certificate  wj!!  be  issued  for  each  engine 
family-evaporative/refucling  emission 
family  combination.  Each  certificate 
will  ctrt.fy  compliance  with  no  more 
than  one  set  of  in-use  and  certification 
standards  (or  family  e^nissicn  limits,  as 
appropiiale). 

(a)(3)i,i)  through  (a)(4)(ii)  IRes-.-rvedl. 
For  guidance  s-e  §86  093-30. 

(a)(4)i;ii)  in'roductory  tex-t  through 
(a)(4)(iii)(C)  [Rest^rvedj.  For  guidance 
see  §86. 094-30 

(al(4)(iv)  introductory  te.vt  (Reserved], 
For  guidan'-.e  se>^  §  86  093-30. 

{a){4)Uv)':Ai  li„-ough  (a)(12) 
[Reserved].  For  guidance  see  §  86.094- 
30. 

(a)(13)  (Reserved!  For  guidaiKP  see 
§86.095-30. 

(a)(14)  [Resi-rvrd].  For  guidance  see 
§86.094-30. 

(a)(15)  thrcugh  (18)  [Reserved]  For 
guidance  see  §  86.C96-30. 

(a)(19)  For  all  hght-duty  vehicles 
certified  to  refueling  emission  standards 
under  §  86.098-8,  the  provisions  of 
paragraphs  (a)(19)  (i)  through  (iii)  of  this 
section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  m.anufacturer 
complying  with  all  provisions  of 
§  86  098-6.  both  during  and  after  model 
year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §  86  C94-8 
be  considered  to  be  a  failure  to  satisfy 
the  conditions  upon  which  the 
certificate(s)  was  issued  and  the 
vehicles  sold  in  violation  of  the 
implementation  schedule  shall  not  be 
covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b)(1)  introductory  text  through 
(b)(l)(i)(B)  (Reserved].  For  guidance  s'-e 
§86.094-30. 

(b)(l)(i)(C)  The  emission-data 
vehicle(s)  selected  under  §86.098- 
24(b)(l)(vii)  (A)  and  (B)  shall  reprcsont 
all  vehicles  of  the  same  evaporative/ 
refuehng  control  system  within  the 
evaporative  /refueling  fam.ily. 

(b)(l)(ii)  through  (b)(l)(iv)' [Reserved]. 
For  guidance  see  §  86.094-30. 

(b)(2)  The  Administrator  will  proceed 
as  in  paragraph  (a)  of  this  section  with 
respect  to  the  vehicles  (or  engines) 
belonging  to  an  engine  family  or  engine 
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family-evaporative/refueling  emission 
family  combination  (as  applicable),  all 
of  which  comply  with  all  apphcable 
standards  (or  family  emission  limits,  as 
appropriate). 

(b)(3)  through  (b)(4)(i)  [Reserved).  For 
guidance  see  §86.094-30. 

(b)(4)(ii)  Remove  the  vehicle 
configuration  (or  evaporative/refueling 
vehicle  configuration,  as  applicable] 
which  failed,  from  his  application: 

(b)(4){ii)(A)  [Reserved).  For  guidance 
see  §  86.094-30. 

(b)(4)(ii)(B)  If  the  failed  vehicle  was 
tested  for  compliance  with  one  or  more 
of  the  exhaust,  evaporative  and 
refueling  emission  standards:  The 
Administrator  may  select,  in  place  of 
the  failed  vehicle,  in  accordance  with 
the  selection  criteria  employed  in 
selecting  the  failed  vehicle,  a  new 
emission  data  vehicle  which  will  be 
tested  for  compliance  with  all  of  the 
applicable  emission  standards.  If  one 
vehicle  cannot  be  selected  in 
accordance  with  the  selection  criteria 
employed  in  selecting  the  failed  vehicle, 
then  two  or  more  vehicles  may  be 
selected  (e.g.,  one  vehicle  to  satisfy  the 
exhaust  emission  vehicle  selection 
criteria  and  one  vehicle  to  satisfy  the 
evaporative  and  refueling  emission 
vehicle  selection  criteria).  The  vehicle 
selected  to  satisfy  the  exhaust  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  exhaust  emission 
standards  (or  family  emission  limits,  as 
appropriate)  only.  The  vehicle  selected 
to  satisfy  the  evaporative  and/or 
refueling  emission  vehicle  selection 
criteria  will  be  tested  for  compliance 
with  exhaust,  evaporative  and/ or 
refueling  emission  standards;  or 

(iii)  Remove  the  vehicle  configuration 
(or  evaporative/refueling  vehicle 
configiiraUon,  as  applicable)  which 
failed  from  the  application  and  add  a 
vehicle  configuration(s)  (or  evaporative/ 
refueling  vehicle  configiiration(s),  as 
applicable)  not  previously  listed.  The 
Administrator  may  require,  if 
applicable,  that  the  failed  vehicle  be 
modified  to  the  new  engine  code  (or 
evaporative/refueling  emission  code,  as 
applicable)  and  demonstrate  by  testing 
that  it  meets  applicable  standards  (or 
family  emission  limits,  as  appropriate) 
for  which  it  was  originally  tested.  In 
addition,  the  Administrator  may  select, 
in  accordance  with  the  vehicle  selection 
criteria  given  in  §  86.001-24(b),  a  new 
emission  data  vehicle  or  vehicles.  The 
vehicles  selected  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  exhaust 
emission  standards  (or  family  emission 
limits,  as  appropriate)  only.  The 
vehicles  selected  to  satisfy  the 
evaporative  emission  vehicle  selection 


crfteria  will  be  tested  for  compliance 
with  all  of  the  applicable  emission 
standards  (or  family  emission  limits,  as 
appropriate);  or 

fiv)  Correct  a  component  or  system 
malfunction  and  show  that  with  a 
correctly  functioning  system  or 
component  the  failed  vehicle  meets 
applicable  standards  (or  family  emission 
limits,  as  appropriate)  for  which  it  was 
originally  tested.  The  Administrator 
may  require  a  new  emission  data 
vehicle,  of  identical  vehicle 
coafiguration  (or  evaporative/refueling 
vehicle  configuration,  as  applicable)  to 
the  failed  vehicle,  to  be  operated  and 
tested  for  compliance  with  the 
applicable  standards  (or  family  emission 
limits,  as  appropriate)  for  which  the 
failed  vehicle  was  originally  tested. 

{b)(5)  through  (e)  [Reserved].  For 
guidance  see  §88.094-30. 

(f)  introductory  text  through  (f)(3) 
[Reserved).  For  guidance  see  §  86.095- 
30. 

(f)(4)  The  electronic  evaporative  and/ 
or  refueling  purge  control  device  (if 
equipped)  or  any  emission-related 
powertrain  component  connected  to  a 
computer  is  electrically  discoru>ected. 

aa  A  new  §  86.098-35  is  added  to 
subpart  A  to  read  as  follows: 

§8e.09S-35    Labeling. 

Section  86.098-35  includes  text  that 
specifies  requirements  that  differ  from 
§§86.095-35  and  86.096^35.  Where  a 
pajagraph  in  §86.095-35  or  §86.096-35 
is  identical  and  applicable  to  §86.098- 
35,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidance  see 
§  86.095-35."  or  "[Reserved).  For 
guidance  see  §  86.096-35.". 

(a)  introductory  text  through 
(a)(l)(iii)(B)  [Reserved].  For  guidance 
see  §86.095-35. 

(a)(l)(iii)(C)  Engine  displacement  (in 
cubic  inches  or  fiters),  engine  family 
identification  and  evaporative/refueling 
family  identification. 

(H)(l)(iii)(D)  through  (L)  [Reserved). 
For  guidance  see  §  86.095-35. 

(a)(l)(iii)(M)  For  model  year  1908 
light-duty  vehicles,  a  clear  indication  of 
which  test  procedure  was  used  to  certify 
tha  evaporative/refueling  family,  e.g., 
"Evaporative  /refueling  Family  xx 
(§  86.130-96  procedures)"  or 
"Evaporative  /refueling  Family  xx 
(§  86. 1 30-78  procedures)." 

(a)(l)(iii){r>0  [Reserved].  For  guidance 
sea  §86.096-35. 

(b)(2)  heading  through  (a)(2)(iii)(K) 
[Reserved).  For  guidance  see  §86.095— 
35; 

(ftK2)(iii)(L)  [Reserved). 

(a)(2)(iii)(M)  through  (a)(2)(iii)(N) 
[Reserved).  For  giudance  see  §  86.095- 
35. 


(aX2)(iiiMO)  through  (aK2Xlii)(P) 
[Reserved).  For  guidarKS  see  §86.096- 
35. 

(a)(3)  heading  through  (aK4Miii)(F) 
[Reserved).  For  guidance  see  §86.095- 
35. 

(a)(4)(iii)(G)  [Reserved).  For  guidance 
see  §86.096-35. 

(b)  through  (i)  [Reserved).  For 
guidance  see  §86.095-35. 

31.  Section  86.099-8  of  subpart  A  is 
amended  by  adding  paragraphs  (b)(5) 
and  (6),  revising  paragraph  (c),  adchng 
paragraph  (d),  and  revising  paragraphs 
(e)  through  fk)  to  read  as  follows: 

§86.099-8    Emission  standards  (Of  1999 
and  later  modet  year  Hght-duty  vehicles. 
•        •        «        •        * 

(b)*   •  • 

(5)  [Reserved).  For  guidance  see 
§  86.096-a. 

(bM6)  Vehicles  certified  to  the 
refuehng  standards  set  forth  in 
paragraph  (d)  of  this  section  are  not 
required  to  demonstrate  comptianca 
with  the  Fuel  Dispensing  Spitback 
standards  contained  in  paragraphs 
(b)(l)(iii)  and  (b)(2)(iii)  of  this  section: 
Provided,  that  they  meet  the 
requirements  of  §  86.098-26(1). 

(c)  [Reserved).  For  guidance  see 
§  86.09fr-a. 

(d)  Refueling  emissions  from  1999 
and  later  model  year  gasoline-fueled 
and  methanol- fueled  Otto-cycle  aod 
petroleimi- fueled  and  methanol- fueled 
diesel-cycle  light  duty  vehicles  shall  not 
exceed  the  following  standards.  The 
standards  apply  equally  to  certification 
and  in-use  vehicles. 

(1)  Standards — (i)  Hydrocatbons  (for 
gasoline-fueled  Otto  gallon  (0.053  gram 
per  liter)  of  fuel  dispersed. 

(ii)  Organic  Material  Hydrocarbon 
EquivaJent  (for  methanol-fueled 
vehidesX  0.20  gram  per  gallon  (Q.053 
gram  per  liter)  of  fuel  dispensed. 

(2)(i)  The  standards  set  forth  in 
paragraphs  (d)(l)(i)  and  (ii)  of  this 
section  refer  to  a  sample  of  refueling 
emissions  collected  under  the 
conditions  set  forth  in  subpart  B  of  this 
part  and  measured  in  accordaiKie  with 
those  procedures. 

(ii)  For  vehicles  powered  by 
petroleum-fueled  diesel-cycle  engines. 
the  provisions  set  forth  in  par^raph 
(d](l)(i)  of  this  section  may  be  waived: 
Provided,  that  the  manufacturer 
complies  with  the  provisions  of 
§  86.09&-28(f)  of  this  subpart. 

(3)(i)  A  minim»im  of  the  percentage 
shown  in  Table  A99-08  of  a 
manufacturer's  sales  of  the  applicable 
model  year's  gasoline-  and  methanol- 
fueled  Otto-cycle  and  petroleum-  «»»d 
methanol-fueled  diese)  cycle  bghl-duty 
vehicles  shall  be  tested  under  tha 
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procodures  in  subpart  B  of  this  part 
iiidicited  for  1998  and  later  model 
years,  and  shall  not  exceed  the 
standards  described  in  paragraph  (d)(1) 
of  this  section.  Vehicles  certified  in 
accordance  with  paragraph  (d)(2)(ii)  of 
this  section,  as  determined  by  the 
provisions  of  §  66.098-28(g),  shall  not 
be  counted  in  the  calculation  of  the 
perce'ntage  of  compliance. 

Table  A99-08.  Implementation 
Schedule  for  Light-Duty  Vehi- 
cle Refueling  Emission  Testing 


Model  year 

Sales 
percentage 

1999 

80 

2000  and  sut3sequent 

100 

(ii)  Small  volume  manufacturers,  as 
defined  in  §86.094-14(b)  (1)  and  (2),  are 
exempt  from  the  implementation 
schedule  of  Table  A99-08  of  this  section 
for  model  year  1999.  For  small  volimie 
manufacturers,  the  standards  of 
paragraph  (d)  of  this  section,  and  llie 
associated  test  procedures,  shall  not 
apply  until  model  year  2000.  when  100 
percent  compliance  with  the  standards 
of  this  section  is  required.  This 
exemption  does  not  apply  to  small 
volume  engine  families  as  defined  in 
§86.094-14(b)(5). 
(e)  through  (f)  (Reserved) 
(g)  through  (k)  (Reserved).  For 
guidance  see  §  86.096-8. 

Subpart  B — [Amended] 

1.  Section  86.101  of  subpart  B  is 
amended  by  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

§66.101    General  applicability. 

(a)*  •  • 

(3)  Sections  86.150-98  through 
86.156-98  describe  the  refueling  test 
procedures  for  light-duty  vehicles  and 
light-duty  trucks  and  apply  for  1998  and 
later  model  years. 
•         ft        •         *         * 

2.  Section  86.105  of  subpart  B  is 
amended  by  revising  paragraph  fb)  to 
read  as  follows: 

§  86.105    Introduction;  structure  of  subpart 

ft        ft        ft        •        * 

(b)  Three  topics  are  addressed  in  this 
subpart.  Sections  86.106-82  through 
86.115-78  set  forth  specifications  and 
equipment  requirements;  §§86.116-82 
through  86.126-90  discuss  calibration 
methods  and  frequency;  test  procedures 
and  data  requirements  are  listed  (in 
approximate  order  of  performance)  in 
§§86.127-82  through  86.156-98. 

3.  A  new  §  86.107-98  is  added  to 
subpart  B  to  read  as  follows: 


§86.107-«8    Sampling  and  analytical 
system. 

Section  86  107-DS  includes  text  that 
specifies  requirements  that  differ  from 

§  86.107-96.  Where  a  paragraph  in 
§  Bfi  107-96  is  identical  and  applicable 
to  §  86.107-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved].  For 
guidance  see  §  86.107-90."  Where  a 
corresponding  paragraph  of  §  86.107-96 
is  not  applicable,  this  is  indicated  by  the 
statement  "[Reser\-ed!." 

(a)(1)  through  (a)(3)  lRcser\x'd].  For 
guidance  see  §86.107-96. 

(a)(4)  Refueling  emissions  test.  The 
requirements  detailed  in  §86.107-90 
(a)(1)  shall  apply.  Alternatively,  an 
enclosure  meeting  the  specifications 
detailed  in  §  86.107-96  (a)(1),  (2).  or  (3) 
may  be  used  if  approved  in  advance  by 
the  Adm.inistrator.  In  addition,  the 
enclosure  shall  have  one  or  more  access 
ports  leading  to  fiexible,  automatic 
sealing  boots,  in  the  wall(s)  of  the 
enclosure.  The  function  of  the  access 
port(s)  and  boots  shall  be  to  allow 
fueling  of  the  test  vehicle  from  a  fuel 
nozzle  and  hose  located  outside  of  the 
enclosure,  with  only  the  spout  of  the 
nozzle  passing  through  the  automatic 
sealing  opening  of  the  boot  during     . 
fueling.  There  shall  be  no  loss  in  the  gas 
tightness  of  the  enclosure  at  the  opening 
of  the  boot  either  when  the  nozzle  is 
inserted  or  when  the  nozzle  is  not 
inserted. 

(b)  through  (d)  (Reserved).  For 
guidance  see  §86.107-96. 

(e)  Temperature  recording  system.  (1) 
For  all  emission  testing.  A  strip  chart 
potentiometric  recorder,  an  on-line 
computer  system,  or  other  suitable 
means  shall  be  used  to  record  enclosure 
ambient  temperature  during  all 
evaporative  emission  test  segments,  as 
well  as  vehicle  fuel  tank  temperature 
during  the  running  loss  test.  The 
recording  system  shall  record  each 
temperature  at  least  once  ever>'  minute. 
The  recording  system  shall  be  capable  of 
resolving  time  to  ±15s  and  capable  of 
resolving  temperature  to  ±0.75  "F 
(±0.42  °C).  The  recorder  (data  processor) 
shall  have  a  time  accuracy  of  ±15s  and 
a  precision  of  ±15s.  Two  ambient 
temperature  sensors,  connected  to 
provide  one  average  output,  shall  be 
located  3  feet  above  the  floor  at  the 
approximate  mid-length  of  each  side 
wall  of  the  enclosure  and  within  3  to  12 
inches  of  each  side  wall.  Manufacturers 
shall  arrange  that  vehicles  furnished  for 
testing  at  Federal  certification  facilities 
be  equipped  with  iron-constantan  Type 
J  thermocouples  for  measurement  of  fuel 
tank  temperature.  Vehicles  shall  be 
equipped  with  2  temperature  sensors 
installed  to  provide  an  average  liquid 


fuel  temperature  The  temperature 
sensors  shall  be  placed  to  measure  the 
temperature  at  the  mid-volume  of  the 
liquid  fuel  at  a  fill  level  of  40  percent 
cf  nominal  tank  capacity.  In-tank 
temperature  sensors  are  not  required  for 
the  supplemental  two-diamal  test 
sequence  specified  in  §86.130-96  or  for 
the  refueling  test  specified  in  §  86.151- 
98. 

(2)  Refueling  emission  testing  only.  In 
addition  to  the  enclosure  ambient 
temperature  recording  system  described 
in  paragraph  (e)(1)  of  this  section,  strip 
chart  rccorder(s)  or  automatic  data 
processor  shall  be  used  to  record  vehicle 
soak  area  ambient  temperature  and 
dispensed  fuel  temperature  at  the  nozzle 
during  the  test.  The  temperature 
recorder(s)  or  data  processor  shall 
record  each  temperature  at  least  once 
ever)'  20  seconds  (the  soak  area  ambient 
temperature  recorder  may  be  a 
continuous  recording  system).  The 
recording  system  shall  be  capable  of 
resolving  time  to  ±15s  and  be  capable  of 
resolving  temperature  to  ±0.75  °F 
(0.42  °C). 

(f)  through  (h)(3)  |Reser\-ed).  For 
guidance  see  §86.107-96. 

(h)(4)  Refueling  emission  test.  Blowers 
or  fans  must  have  a  capacity  of  0.8±0.2 
cfm  per  cubic  foot  of  the  nominal 
enclosure  volume.  Circulated  air  shall 
not  be  aimed  directly  at  the  vehicle. 

(5)  Spilled  fuel  mixing  blower; 
refueling  emission  test.  An  explosion- 
proof  blower  of  100-200  ftVmin  (2.8- 
5.7  m'/min)  capacity  is  required  to 
enhance  mixing  of  vapors  from  spilled 
fuel  through  the  enclosure  atmosphere 
during  tests.  The  discharge  from  this 
blower  shall  be  directed  toward  the 
region  of  the  enclosure  floor  where  fuel 
spillage  during  fueling  may  occur. 

(i)  [Reserved;].  For  guidance  see 
§86.107-96. 

(j)  Refueling  equipment.  The  refueling 
equipment  shall  consist  of  a  fuel 
delivery  system  with  temperature 
control  equipment,  fuel  flow  safety 
switch,  dispensing  pump,  hose,  nozzle 
and  a  meter  to  measure  the  dispensed 
fuel  volume.  The  dispensing  nozzle 
shall  be  a  commercial  model,  not 
equipped  with  vapor  recovery 
hardware.  A  fuel  recirculation  system 
may  be  utilized  to  avoid  trapping  of 
unheated  fuel  in  the  hose.  The  fuel 
delivery  system  must  be  capable  of 
delivering  fuel  at  67±1.5  "F  (19.4±0.8  "C) , 
and  a  constant  flow  rate  between  4.2 
and  9.8  gal/min  (15.9  and  37.1  liter/ 
min)  with  a  tolerance  of  ±0.3  gal/min 
(±1.1  liter/min)  during  the  refueling 
emissions  measurement  phase  of  the 
test.  The  accuracy  of  the  meter  for 
measuring  the  dispensed  fuel  volume 
shall  be  ±2  percent  at  the  test  flow  rate. 
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4.  Section  86.115-78  of  subpart  B  is 
amended  by  revising  paragraphs 
(bKSKii)  and  (b)(5)  to  read  as  follows: 

§86.115-78   EPA  urban  dynamometMr 
driving  schedule*. 

•  •       •       •       • 

Cb)*  •  • 

(3)*   •     • 

(ii)  When  conducted  to  meet  the 
requirements  of  §  86.129-94  or 
§86.153-98(d).  up  to  three  additional 
occurrences  of  speed  variations  greater 
than  the  tolerance  are  acceptable, 
provided  they  occur  for  less  than  15 
seconds  on  any  occasion,  and  are  clearly 
documented  as  to  the  time  and  speed  at 
that  point  of  the  driving  schedule. 

•  *        •        •        * 

(5)  When  conducted  to  meet  the 
requirements  of  §  86.129-94.  86.132-96, 
86.146-96.  or  86.153-98(d),  the  speed 
tolerance  shall  be  as  specified  above, 
except  that  the  upper  and  lower  limits 
shall  be  4  mph  (6.4  km/h), 
***** 

5.  Section  86.132-96  of  subpart  B  is 
amended  by  revising  paragraphs  (h) 
introductory  text,  (j)  introductory  text, 
(j)(l)(i)  and  (j)(l)(viii)  to  read  as  follows: 

§  86.132-M    Vehicle  preconditioning. 

•  •        *        •        • 

(h)  During  the  soak  period  for  the 
three-diumal  test  sequence  described  in 
§  86.130-96,  evaporative  canisters,  if  the 
vehicle  is  so  equipped,  shall  be 
preconditioned  according  to  the 
following  procedure.  For  vehicles  with 
multiple  canisters,  each  canister  shall  be 
preconditioned  separately.  In  addition, 
for  model  year  1998  and  later  vehicles 
equipped  with  refueling  canisters,  these 
canisters  shall  be  preconditioned  for  the 
three-diumal  test  sequence  according  to 
the  procedure  in  §  86.132-96  []][\).  If  a 
vehicle  is  designed  to  actively  control 
evaporative  or  refaeling  emission 
without  a  canister,  the  manufacturer 
shall  devise  an  appropriate 


preconditioning  procedure  subject  to 
the  approval  of  the  Administrator. 

•        *        •        •        • 

(jj  For  the  supplemental  two-diumal 
test  sequence  described  in  §  86.130-96, 
one  of  the  following  methods  shall  be 
used  to  precondition  evaporative 
canisters  during  the  soak  period 
specified  in  paragraph  (g]  of  this 
section.  For  vehicles  with  multiple 
canisters,  each  canister  shall  be 
preconditioned  separately.  In  addition, 
for  model  year  1998  and  later  vehicles 
equipped  with  refueling  canisters,  these 
canisters  shall  be  preconditioned  for  the 
supplemental  two-diumal  test  sequence 
according  to  the  procedure  in  paragraph 
(j)(l)  of  this  section.  Canister  emissions 
are  measured  to  determine 
breakthrough.  Breakthrough  is  here 
defined  as  the  point  at  which  the 
cumulative  quantity  of  hydrocarbons 
emitted  is  equal  to  2  grams. 

(D*   •   * 

(i)  Prepare  the  evaporative/refueling 
emission  canister  for  the  canister 
loading  operation.  The  canister  shall  not 
be  removed  from  the  vehicle,  ludess 
access  to  the  canister  in  its  normal 
location  is  so  restricted  that  purging  and 
loading  can  only  reasonably  be 
accQcnplished  by  removing  the  canister 
from  the  vehicle.  Special  care  shall  be 
taken  during  this  step  to  avoid  damage 
to  the  components  and  the  integrity  of 
the  fuel  system. 

(vlii)  Reconnect  the  evaporative/ 
refueling  emission  canister  and  restore 
the  vehicle  to  its  normal  operating 
condition. 

***** 

6.  A  new  §  86.150-98  is  added  to 
subpart  B  to  read  as  follows: 

§  86.1 56-08    Overview;  refueling  test 

(a)  The  refueling  emissions  test 
procedure  described  in  this  and 
subsequent  sections  is  used  to 
determine  the  conformity  of  vehicles 
with  the  refueling  emissions  standards 
set  forth  in  subpart  A  of  this  part  for 


light-duty  v^icles  arul  light-duty 
trucks.  The  refueling  emissions  test 
procedure  may  be  performed  as  an 
Individual  test  or  in  combination  witb 
the  evaporative  and  exhaust  emissions 
test  sequences  of  §86.130-96. 

(b)  The  refueling  emissions  test  is 
designed  to  measure  hydrocarbon 
emissions  resulting  from  the  generation 
or  displacement  of  fuel  tank  vapor 
during  vehicle  refueling.  The  refueling 
emissions  shall  be  measured  by  the 
enclosure  technique. 

(c)  All  emission  control  systems 
installed  on  or  incorporated  in  a  new 
motor  vehicle  shall  be  functioning 
during  all  procedures  in  this  subpart 
except: 

(1)  {n  cases  of  component  malfunction 
or  failure;  and 

(2)  during  certain  specified  fuel  drain 
and  fill  operations,  at  which  times  the 
refueling  emission  control  canister  is 
disconnected.  Maintenance  to  correct 
component  malfunction  or  failure  shall 
be  authorized  in  accordance  with 

§  86.09&-25. 

7.  A  new  section  86.151-98  is  added 
to  subpart  B  to  read  as  follows: 

§86.151-98    General  requirements; 
refueling  tesL 

(a)  The  refueling  emissions  procedure, 
shown  in  Figure  B98-12.  starts  with  the 
stabilizing  of  the  vehicle  and  the 
loading  of  the  refueling  emissions 
canister(s)  to  breakthrough,  and 
continues  with  the  vehicle  drive  for 
purging  of  the  canister,  followed  by  the 
refueling  emissions  measurement.  The 
test  is  conducted  following  §§86.152- 
98  through  86.154-98  in  order. 

(b)  Ambient  temperature  levels 
encountered  by  the  test  vehicle 
throughout  the  test  sequence  shall  not 
be  less  than  68  °F  (20  °C)  nor  more  than 
86  °F  (30  °C). 

(c)  The  vehicle  shall  be  approximately 
level  during  all  phases  of  the  test 
sequence  to  prevent  abnormal  fuel 
distribution. 

BiLLiNa  cooE  eseo-so-p 
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[Canister  preconditioning 


Integrated  Systems 
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1  hour  MAX 


Non-integrated  Systems 
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I    Hot  start  exhaust  test    | 
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(EPA  only) 
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Additional  dnving 
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Repeated  UDDSs  as 

spaciried  by  EPA 
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Fualdratn&  10%fitt 
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I  yahtdf  sotk        ~| 


I         Refueing  test  [ 


Figure  B98-12:  Refueling  Test  Sequence 
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8.  A  new  §  86.152-98  is  added  to 
subpart  B  to  read  as  follows: 


§86.152-98 
test 


Vehicle  preparation;  refueling 


(a)  Provide  additional  fittings  and 
adapters,  as  required,  to  accommodate  a 
fuel  drain  at  the  lowest  point  possible 
in  the  tank(s)  as  installed  on  the  vehicle. 
The  canister  shall  not  be  removed  from 
the  vehicle,  unless  access  to  the  canister 
in  its  normal  location  is  so  restricted 
that  purging  and  loading  can  only 
reasonably  be  accomplished  by 
removing  the  canister  from  the  vehicle. 
Special  care  shall  be  taken  during  this 
step  to  avoid  damage  to  the  components 
and  the  integrity  of  the  fuel  system. 

(b)  Provide  valving  or  other  means  to 
allow  the  venting  of  the  refueling  vapor 
line  to  the  atmosphere  rather  than  to  the 
refueling  emissions  canister(s)  when 
required  by  this  test  procedure. 

(c)  For  preconditioning  that  involves 
loading  the  vapor  collection  canister(s) 
with  butane,  provide  valving  or  other 
means  as  necessary  to  allow  loading  of 
the  canister(s). 

9.  A  new  §  85.153-98  is  added  to 
subpart  B  to  read  as  follows: 

§  86.1 53-98    Vehicle  and  canister 
preconditioning;  refueling  test 

(a)  Vehicle  and  canister 
preconditioning.  Vehicles  and  vapor 
storage  canisters  shall  be 
preconditioned  in  accordance  with  the 
preconditioning  procedures  for  the 
supplemental  two-diumal  evaporative 
emissions  test  specified  in  §  86.132-96 

(a)  through  (j).  For  vehicles  equipped 
with  non-integrated  refueling  emission 
control  systems,  the  canister  must  be 
loaded  using  the  method  involving 
butane  loading  to  breakthrough  (see 
§86.132-96  (j)(l)).  If  the  refuehng  tost 
procedure  is  started  nithin  24  hours  of 
the  completion  of  an  evaporative 
emission  test  on  the  same  vehicle  at  the 
same  ambient  conditions,  the  fuel  tank 
drain  and  fill  and  minimum  soak  period 
requirement  described  in  §  86.132-96 

(b)  and  (c)  may  be  omitted  from  the 
refueling  test  procedure. 

(b)  Sea]  test.  The  Administrator  may 
choose  to  omit  certain  canister  load  and 
purge  steps,  and  replace  them  with  a 
bench  purge  of  the  refueling  canisteris). 
in  order  to  verify  the  adequacy  of 
refuehng  emission  control  system  seals. 
Failure  of  this  seal  test  shall  constitute 
a  failure  of  the  refueling  emission 
control  test.  For  integrated  systems,  this 
bench  purge  may  be  performed  after  the 
exhaust  testing  in  order  to  obtain 
exhaust  emission  test  results.  Non- 
integrated  system  seal  testing  shall  be 
performed  using  paragiaph  (b)(1)  of  this 
section. 


(1)  Without  the  exhaust  emission  test. 
The  Administrator  may  conduct  the 
canister  preconditioning  by  purging  the 
canisterfs)  with  at  least  1200  canister 
bed  volumes  of  ambient  air  (with 
humidity  controlled  to  50125  grains  of 
water  vapor  per  pound  of  dry  air) 
maintained  at  a  nominal  flow  rate  of  0.8 
cfm  directly  following  the 
preconditioning  drive  described  in 

§  36.132-96  (c)  through  (e).  In  this  case, 
the  canister  loading  procedures  and  the 
vohicle  driving  procedures  described  in 
§  36.132-96  (f)  through  (j)  and  in 
paragraphs  (c)  through  (d)  of  this  section 
shall  be  omitted,  and  the  10  minute  and 
60  minute  time  requirements  of 
paragraph  (e)  of  this  section  shall  apply 
to  time  after  completion  of  the  bench 
p'jrge.  In  the  case  of  multiple  refueling 
canisters,  each  canister  shall  be  purged 
separately. 

(2)  With  the  e.xhaust  emission  test. 
The  Administrator  may  conduct  the 
canister  preconditioning  by  purging  the 
caiiister(s)  directly  after  the  exhaust  test 
(soe  paragraph  (c)(1)  of  this  section). 
The  canister  shall  be  purged  with  at 
least  1200  canister  bed  volumes  of 
ambient  air  (with  humidity  controlled  to 
50±25  grains  of  water  vapor  per  pound 
of  dry  air)  maintained  at  a  nominal  flow 
rate  of  0.8  cfrn.  In  this  case,  the  vehicle 
driving  procedures  described  in 
paragraphs  (c)(2)  through  (d)  of  this 
section  shall  be  omitted,  and  the  10 
minute  and  60  minute  time 
requirements  of  paragraph  (e)  of  this 
section  shall  apply  to  time  after 
completion  of  the  bench  purge.  In  the 
case  of  multiple  refueling  canisters, 
each  canister  shall  be  purged  separately. 

(c)  Canister  purging;  integrated 
systems  (1)  Vehicles  to  be  tested  for 
exhaust  emissions  only  shall  be 
processed  according  to  §§  86.135-94 
ihiough  86.137-96.  Vehicips  to  be  tested 
fot  refueling  emissions  shall  be 
processed  in  accordance  with  the 
procedures  in  §§  86.135-94  through 
86,137-96,  followed  by  the  procedures 
outlined  in  paragraph  (c)(2)  of  this 
section. 

(2)  To  provide  additional  opportunity 
for  canister  purge,  conduct  additional 
d.'-iving  on  a  dynamometer,  u-ithin  one 
hour  of  completion  of  the  hot  start 
e.xhaust  test,  by  operating  the  test 
vehiL-le  through  one  UDDS,  a  2  minute 
idle,  two  NYCCs,  another  2  minute  idle, 
another  UDDS,  then  another  2  minute 
idle  (see  §86.115-78  and  Appendix  I  of 
this  part).  Fifteen  seconds  after  the 
engine  start.s,  place  the  transmission  in 
gt-ar.  Twenty  seconds  after  the  engine 
starts,  begin  the  initial  vehicle 
acceleration  of  the  driving  schedule. 
The  transmission  shall  be  operated 
according  to  the  specifications  of 


§  86.128-79  during  the  driving  cycles.  A 
cooling  fan(s)  shall  be  positioned  as 
described  in  §86.135-94(b). 

(d)  Canister  purging;  non-integrated 
systems.  Within  one  hour  of  completion 
of  canister  loading  to  breakthrough,  the 
fuel  tank(s)  shall  be  further  filled  to  95 
percent  of  nominal  tank  capacity 
determined  to  the  nearest  one-tenth  of  a 
U.S.  gallon  (0.38  liter)  with  the  hiel 
specified  in  §86.113-94.  During  this 
fueling  operation,  the  refueling 
emissions  canister(s)  shall  be 
discormected.  Following  completion  of 
refueling,  the  refueling  emissions 
canister(s)  shall  be  reconnected.  Special 
care  shall  be  taken  during  this  step  to 
avoid  damage  to  the  components  and 
the  integrity  of  the  fuel  system.  Vehicle 
driving  to  purge  the  refueling  cani£ter(s) 
shall  be  performed  using  either  the 
chassis  dynamometer  procedure  or  the 
test  track  procedure,  as  described  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section.  The  Administrator  may  choose 
to  shorten  the  vehicle  driving  for  a 
partial  refueling  test  as  described  in 
paragraph  (d)(3)  of  this  section.  For 
vehicles  equipped  with  dual  fuel  tanks, 
the  required  volume  of  fuel  shall  be 
driven  out  of  one  tank,  the  second  tank 
shall  be  selected  as  the  fuel  source,  and 
the  required  volume  of  fuel  shall  be 
driven  out  of  the  second  tank. 

(1)  Chassis  dynamometer  procedure. 
(i)  Vehicle  driving  on  a  chassis 
dynamometer  shall  consist  of  repeated 
drives  with  the  UDDS  until  85  percent 
of  fuel  tank  capacity  has  been 
consumed.  Driving  in  testing  performed 
by  manufacturers  may  be  terminated 
before  85  percent  of  the  fuel  tank 
capacity  has  been  consumed,  provided 
that  driving  is  not  terminated  partv/ay 
through  a  UDDS  cycle.  Driving  in 
testing  performed  by  the  Administrator 
may  be  terminated  after  the  same 
number  of  UDDS  cycles  as  driven  in  the 
manufacturer's  certification  testing. 

(ii)  Except  with  the  advance  approval 
of  the  Administrator,  the  number  of 
UDDSs  required  to  consume  85  percent 
of  tank  fuel  capacity  (total  capacity  of 
both  tanks  when  the  vehicle  is  equipped 
with  dual  fuel  tanks)  shall  be 
determined  from  the  fuel  economy  on 
the  UDDS  applicable  to  the  te,st  vehicle 
and  from  the  number  of  gallons  to  the 
nearest  0.1  gallon  (0.38  liter)  that 
constitutes  85  percent  of  tank  volume.  If 
this  "fuel  consumed  point"  occurs 
partway  through  a  UDDS  cycle,  the 
cycle  shall  be  completed  in  its  entirety. 

(iii)  For  vehicles  eqvupped  with  dual 
fuel  tanks,  fuel  switching  from  the  first 
tank  to  the  second  tank  shall  occur  at 
the  10  percent  volume  of  the  first  tank 
regardless  of  the  point  in  the  UDDS 
cycle  at  which  this  occurs. 
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(iv)  If  necessary  to  accommodate  work 
schedules,  the  engine  may  be  turned  off 
and  the  vehicle  parked  on  the 
dynamometer.  TTie  vehicle  may  be 
parked  off  of  the  dynamometer  to 
facilitate  maintenance  or  repairs  if 
required. 

(v)  During  the  driving  on  the 
dynamometer,  a  cooling  fan{s)  shall  be 
positioned  as  described  in  §  86.135- 
94(b). 

(2)  Test  track  procedure,  (i)  Vehicle 
driving  on  a  test  track  shall  consist  of 
repeated  drives  with  the  UDDS  until  85 
percent  of  fuel  tank  capacity  has  been 
consumed.  Driving  performed  by 
manufacturers  may  be  terminated  before 
85  percent  of  the  fuel  tank  capacity  has 
been  consumed,  provided  that  driving  is 
not  terminated  partway  through  a  UDDS 
cycle.  Driving  performed  by  the 
Administrator  may  be  terminated  after 
the  same  number  of  UDDS  cycles  as 
driven  in  the  manufacturer's 
certification  testing. 

(ii)  If  the  distance  from  the  emission 
laboratory  to  the  test  track  is  less  than 
5  miles  (8.05  km)  the  vehicle  may  be 
driven  to  the  test  track  at  a  speed  not  to 
exceed  25  mph.  If  the  distance  is  greater 
than  5  miles  (8.05  km)  the  vehicle  shall 
be  mo\'ed  to  the  test  track  with  the 
engine  off. 

(lii)  Except  with  the  advance  approval 
of  the  AdministratcM-.  the  number  of 
UDDSs  required  to  consume  85  percent 
of  tank  fuel  capacity  (total  capacity  of 
both  tanks  when  the  vehicle  is  equipped 
with  dual  fuel  tanks]  shall  be 
determined  from  the  fuel  economy  on 
the  UDDS  applicable  to  the  test  vehicle 
and  from  the  number  of  gallons  to  the 
nearest  0.1  gallon  (0.38  liter)  that 
constitutes  85  percent  of  tank  volume.  If 
this  "fuel  consumed  point"  occurs 
partway  through  a  UDDS  cycle,  the 
cycle  shall  be  completed  in  its  entirety. 

(iv)  The  vehicle  shall  be  driven  at  a 
speed  not  to  exceed  25  mph  from  the 
test  track  to  the  laboratory  provided  the 
distance  from  the  test  track  to  the 
laboratory  does  not  exceed  5  miles  (8.05 
km).  If  the  distance  from  the  test  track 
to  the  emission  laboratory  is  greater 
than  5  miles  (8.05  km)  the  vehicle  shall 
be  moved  from  the  test  track  with  the 
engine  off. 

(v)  For  vehicles  equipped  with  dual 
fuel  tanks,  fuel  switching  from  the  first 
tank  to  the  second  tank  shall  occur  at 
the  10  percent  volume  of  the  first  tank 
regardless  of  the  point  in  the  UDDS 
cycle  at  which  this  occurs. 

(vi)  If  necessary  to  accommodate  work 
schedules,  the  engine  may  be  turned  off 
and  the  vehicle  ftarked  on  the  test  track. 
The  vehicle  may  be  parked  off  of  the  .lest 
track  to  facilitate  maintenance  or  repairs 
if  required.  If  the  vehicle  is  moved  from 


the  test  track,  it  shall  be  returned  to  the 
track  with  the  engine  off  when  mileage 
accumulation  is  to  be  resumed. 

(3)  Drive  schedule  for  partial  refueling 
test.  The  Administrator  may  conduct  a 
partial  refueling  test  involving  a 
shortening  of  the  drive  procedures 
described  in  paragraphs  (d)  (1)  and  (2) 
of  this  section  and  a  modified  soak  and 
refueling  procedure  as  described  in 
paragraph  (e)  of  this  section  and 
§86.154-98(c)(7)(i).  The  drive  shall  be 
performed  as  described  in  paragraph  (d) 
(1)  or  (2)  of  this  section  except  that  the 
drive  shall  be  terminated  when  at  least 
10  percent  but  no  more  than  85  percent 
of  the  fuel  tank  nominal  capacity  has 
been  consumed  and  not  partway 
through  a  UDDS  cj-cle.  The  amount  of 
fuel  consumed  in  the  drive  shall  be 
determined  by  multiplying  the  number 
of  UDDSs  driven  by  the  mileage 
accumulated  per  UDDS  and  dividing  bv 
the  fuel  economy  for  the  UDDS 
applicable  to  the  test  vehicle. 

(e)  Vehicle  cool  down — (1)  Partial 
refueling  test.  If  the  Administrator  is 
conducting  the  non-integrated  system 
partial  refueling  test,  after  the  driving 
procedure  specified  in  paragraph  (d)(3) 
of  this  section,  the  vehicle  shall  be 
parked  (without  starting  the  engine)  and 
soaked  at  80±3  "F  (27±1.7  °C)  for  a 
minimum  of  1  hour  and  a  maximum  of 
6  hours. 

(2)  For  all  other  refueling  emission 
tests.  Within  10  minutes  of  completion 
of  refueling  emissions  canister 
stabilization  (see  paragraph  (c)  or  (d)  of 
this  section),  the  refueUng  emissions 
canister(s)  shall  be  disconnected. 
Within  60  minutes  of  completion  of 
refueling  emissions  canister 
stabilization  (see  paragraph  (c)  or  (d)  of 
this  section),  the  \-ehicle  fuel  tank(s) 
shall  be  drained,  the  fuel  tank(s)  fueled 
to  10  percent  of  nominal  tank  capacity 
determined  to  the  nearest  one-tenth  of  a 
U.S.  gallon  (0.38  liter)  with  the  specified 
fuel,  and  the  vehicle  parked  (without 
starting  the  engine)  and  soaked  at  80±3 
°F  (27±1.7  °C)  for  a  minimum  of  6  hours 
and  a  maximum  of  24  hours. 

10.  A  new  §  86.154-98  is  added  to 
subpart  B  to  read  as  follows: 

§  86. 1 54-98    IMeasufwnent  procedur»; 
refueling  test 

(a)  The  refueling  test  measurement 
procedure  described  in  this  section 
immediately  follows  the  vehicle  and 
canister  preconditioning  described  in 
§86.153-98. 

(b)  The  refueling  emission  enclosiu^ 
shall  be  purged  for  several  minutes 
immediately  prior  to  the  test.  Warning: 
If  at  any  time  the  concentration  of 
hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 


15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  conc^itration 
provides  a  4:1  safety  factor  against  the 
lean  flammability  limit. 

{c)(l)  The  FID  (or  HFID)  hydrocarbon 
analyzer,  and  additional  analyzer,  if 
needed,  shall  be  zeroed  and  sparmed 
immediately  prior  to  the  test. 

(2)  For  metnanol-fueled  vehicles  only, 
impingers  charged  with  known  volumes 
of  pure  deionized  water  shall  be  placed 
in  the  methanol  sampling  system. 

(d)  If  not  already  on,  the  enclosure 
mixing  fan  and  the  spilled  fuel  mixmg 
blower  shall  be  turned  on  at  this  time. 

(e)  The  refueling  emission 
measurement  portion  of  the  refueling 
test  shall  be  performed  as  follows: 

(1)  The  line  from  the  fuel  tank(s)  to 
the  refueling  emissions  canister(s)  shall 
be  connected. 

(2)  The  test  vehicle,  with  the  engine 
shut  off,  shall  be  moved  into  the 
enclosure.  The  test  vehicle  windows 
and  luggage  compartment  shall  be 
opened  if  not  already  open. 

(3)  An  electrical  ground  shall  be 
attached  to  the  vehicle.  The  enclosure 
door  shall  be  dosed  and  sealed.  The  FID 
(or  HFID)  trace  shall  be  allowed  to 
stabilize. 

(4)  The  dispensed  fuel  temperature 
recording  system  shall  be  started. 

(5)(i)  Within  10  minutes  of  closing 
and  sealing  the  doors,  analyze  enclosure 
atmosphere  for  hydrocarbons  and 
record.  This  is  the  initial  (time^:^ 
minutes)  hydrocarbon  concentration, 
Chc..  required  in  §  86.143-96. 

(ii)  For  methanol-fueled  vehicles  only. 
measure  the  initial  concentration  of 
methanol  as  described  in  §  86.133- 
96(i)(6). 

(6)  Within  one  minute  of  obtaining 
the  initial  FID  (or  HFID)  reading,  and 
methanol  reading  if  applicable,  the  fuel 
nozzle  shall  be  inserted  into  the  filler 
neck  of  the  test  vehicle,  to  its  maximum 
penetration,  and  the  refueling  operation 
shall  be  started.  The  plane  of  the 
nozzle's  handle  shall  be  approximately 
perpendicular  to  the  floor  of  the 
laboratory.  The  fuel  shall  be  dispensed 
at  a  temperature  of  67±1.5  'F  (19.4±0.8 
°C)  and  at  a  dispensing  rate  of  9.8±0.3 
gal/min  (37.1±1.1  liter/min).  In  testing 
conducted  by  the  Administrator,  a  lower 
dispensing  rate  (no  lower  than  4.0  gal/ 
min  (15.1  liter/min))  may  be  used. 

(7)(i)  Portia]  refueling  test.  If  the 
Administrator  conducts  the  non- 
integrated  system  partial  refueling  test, 
the  fuel  flow  shall  continue  until  the 
amount  of  fuel  pumped  is  equal  to  the 
fuel  consumed  during  the  driving,  as 
determined  in  accordance  with 
§  86.153-98(d)(3).  The  final  volume  of 
fuel  dispensed  must  be  within  one-tenth 
of  a  U.S.  gallon  (0.38  liter)  of  the 
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targeted  amount.  If  automatic  nozzle 
shut-off  occurs  prior  to  this  point,  the 
nozzle  shall  be  reactivated  within  15 
seconds  and  fuel  dispensing  continued 
as  needed.  A  minimum  of  3  seconds 
shall  elapse  between  any  automatic 
shutoff  and  subsequent  resumption  of 
dispensing. 

(ii)  For  all  other  refueling  tests.  The 
fuel  flow  shall  continue  until  the 
refueling  nozzle  automatic  shut-off  is 
activated.  The  amount  of  fuel  dispensed 
must  be  at  least  85  percent  of  nominal 
fuel  tank  volume,  determined  to  the 
nearest  one-tenth  of  a  U.S.  gallon  (0.33 
liter).  If  automatic  nozzle  shut-off  occurs 
prior  to  this  point,  the  nozzle  shall  be 
reactivated  within  15  seconds  and  fuel 
dispensing  continued  as  needed.  A 
minimum  of  3  seconds  shall  elapse 
between  any  automatic  shutoff  and 
subsequent  resumption  of  dispensing. 
Dispensing  may  not  be  manually 
terminated,  unless  the  test  vehicle  has 
already  clearly  failed  the  test. 

{8)(ij  The  final  reading  of  the 
evaporative  enclosure  FID  analyzer  shall 
be  taken  60±5  seconds  following  the 
final  shut-off  of  fuel  flow.  This  is  the 
final  hydrocarbon  concentration,  Cdcf, 
required  in  §86.143-96.  The  elapsed 
time,  in  minutes,  between  the  initial 
and  final  FID  (or  HFID)  readings  shall  be 
recorded. 

(ii)  For  methanol-fueled  vehicles  only. 
Measure  the  final  concentration  of 
methanol  as  described  in  §  86.133- 
96(m)(2). 

(9)  For  vehicles  equipped  with  more 
than  one  fuel  tank,  the  procedures 
described  in  this  section  shall  be 
performed  for  each  fuel  tank. 

11.  Anew  §86.155-98  is  added  to 
subpart  B  to  read  as  follows: 

§86.155-98    Records  required;  refueling 
test 

The  following  information  shall  be 
recorded  wdth  respect  to  each  test: 

(a)  Test  number. 

(b)  System  or  device  tested  (brief 
description). 

(c)  Date  and  time  of  day. 

(d)  Instrument  operated. 

(e)  Operator. 

(f)  Vehicle:  ID  number,  manufacturer, 
model  year,  engine  family,  evaporative/ 
refueling  emission  family,  refueling 
emission  control  system,  refueling 
emissions  canister  continuous  drive 
purge  miles  and  number  of  UDDSs 
driven  for  non-integrated  systems,  fuel 
system  (including  fuel  tank(s)  capacity 
and  Location),  basic  engine  description 
(including  displacement,  number  of 
cylinders,  turbocharger  (if  used),  and 
catalyst  usage),  engine  code,  and 
odometer  reading. 

(g)  All  pertinent  instrument 
information  including  nozzle  and  fuel 


delivery  system  description.  As  an 
alternative,  a  reference  to  a  vehicle  test 
cell  number  may  be  used,  with  advance 
approval  of  the  Administrator,  provided 
test  cell  calibration  records  show  the 
pertinent  instrument  information. 

(h)  Recorder  charts:  Identify  zero, 
span,  and  enclosure  gas  sample  traces. 

(i)  Enclosure  barometric  pressure  and 
ambient  temperature:  a  central 
laboratory  barometer  may  be  used, 
provided  that  individual  test  cell 
barometric  pressures  are  shown  to  be 
within  ±0.1  percent  of  the  barometric 
pressure  at  the  central  barometer 
location. 

(j)  Temperatures:  Soak  area: 
dispensed  fuel,  initial  and  final. 

|(k)  Fuel  dispensing  rate(s). 
(1)  Dispensed  fuel  volume, 
(m)  For  methanol-fueled  vehicles: 

(1)  Volume  of  sample  passed  through 
the  methanol  sampling  system  and  the 
volume  of  deionized  water  in  each 
impinger. 

(2)  The  methanol  concentration  in  the 
reference  sample  and  the  peak  area  from 
the  GC  analysis  of  the  reference  sample. 

(3)  The  peak  area  of  the  GC  analyses 
of  the  test  samples  (methanol). 

(n)  All  additional  information 
necessary  for  the  calculations  specified 
ia§  86.156-98. 

I  12.  A  new  §  86.156-98  is  added  to 
subpart  B  to  read  as  fellows: 

§86.156-88    Calculations;  refueling  test 

(a)  The  calculation  of  the  not 
hydrocarbon  mass  change  and  methanol 
mass  change  (if  appUcable)  in  the 
enclosure  is  used  to  determine  refueling 
mass  emissions.  The  mass  is  calculated 
from  initial  and  final  hydrocarbon  and 
methanol  (if  applicable)  concentrations 
in  ppm  carbon,  initial  and  final 
enclosure  ambient  temperatures,  initial 
and  final  barometric  pressures,  and  net 
enclosure  volume  using  the  equations  of 
§86.143-96.  For  vehicles  with  multiple 
taiiks,  the  results  for  each  tank  shall  be 
calculated  and  then  su.T.nicJ  to 
determine  overall  refueling  emissions. 

(b)  The  final  results  for  comparison 
with  the  refueling  control  emission 
standard  shall  be  computed  by  dividing 
the  total  refueling  mass  emissions  by  the 
total  gallons  of  fuel  dispensed  in  the 
refueling  test  (see  §  86.154-98(e)(7)(ii)). 

(c)  The  results  of  ail  emission  tests 
shall  be  roujided,  in  accordance  with 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(y;l)  to  the  number  of 
decimal  places  contained  in  the 
applicable  emission  standard  expressed 
to  one  additional  significant  figure. 


Subpart  G — [Amended] 

1.  A  new  §  86.602-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.602-98    Definitions. 

Section  86.602-98  includes  text  that 
specifies  requirements  that  differ  from 
§  86.602-34.  Where  a  paragraph  in 
§  86.602-84  is  identical  and  applicable 
to  §  86.602-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §  86.602-84."  Where  a 
corresponding  paragraph  of  §  86.602-84 
is  not  applicable,  this  is  indicated  by  the 
statement  "[Reserved].". 

(a)  through  (b)(2)  [Reserved].  For 
guidance  see  §  86.602-84. 

(b)(3)(i)  Configuration,  when  used  for 
LDV  exhaust  emissions  testing,  means  a 
subclassification  of  an  engine-system 
combination  on  the  basis  of  engine 
code,  inertia  weight  class,  transmission 
type  and  gear  ratios,  axle  ratio,  and 
other  parameters  which  may  be 
designated  by  the  Administrator. 

(ii)  Configuration,  when  used  for  LDV 
refueling  emissions  testing,  means  a 
subclassification  of  an  evaporative/ 
refueling  emission  fsimily  on  the  basis  of 
evaporative  and  refueling  control 
system  and  other  parameters  which  may 
be  designated  by  the  Administrator. 

(4)  Test  sample  means  the  collection 
of  vehicles  of  the  same  configuration 
which  have  been  drawn  from  the 
population  of  vehicles  of  that 
configuration  and  which  will  receive 
emission  testing. 

(b)(5)  through  (b)(8)  [Reserved],  For 
guidance  see  §  86.602-84. 

2.  A  new  §  86.603-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.603-98    Test  orders. 

Section  86.603-98  includes  text  that 
specifies  requirements  that  differ  from 
§  86.603-aa.  Where  a  paragraph  in 
§  86.603-88  is  identical  and  applicable 
to  §  86.603-98,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §86.603-88."  \Vhere  a 
corresponding  paragraph  of  §  86.603-83 
is  not  applicable,  this  is  indicated  by  the 
statement  "[Reserved].". 

(a)  through  (c)  (Reserved).  For 
guidance  see  §  86.603-88. 

(d)  A  manufacturer  may  indicate 
preferred  assembly  plants  for  the 
various  engine  families  and  evaporative/ 
refueling  families  produced  by  the 
manufacturer  for  selection  of  vehicles  in 
response  to  a  test  order.  This  shall  be 
accomplished  by  submitting  a  list  of 
engine  families  with  the  associated 
evaporative/refueling  families,  and  the 
corresponding  assembly  plants  from 
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which  the  manufacturer  desires  to  have 
vehicles  selected,  to  the  Administrator. 
In  order  that  a  manufacturer's  preferred 
location  for  issuance  of  a  test  order  for 
a  configuration  of  a  particular  engine 
family  and/or  evaporative/refueling 
family  be  considered,  the  list  must  be 
submitted  prior  to  issuance  of  the  test 
order.  Notwithstanding  the  fact  that  a 
manufacturer  has  submitted  the  above 
list,  the  Administrator  may,  upon 
making  the  determination  that  evidence 
exists  indicating  noncompliance  at 
other  than  the  manufacturer's  preferred 
plant,  order  selection  at  such  other  plant 
where  vehicles  of  the  configuration 
specified  in  the  test  order  are 
assembled. 

(e)  [Reserved].  For  guidance  see 
§86.603-88. 

3.  A  new  §  86.605-98  is  added  to 
subpart  G  read  as  follows: 

§  86.60&-96    Maintenance  of  records; 
submittal  of  information. 

Section  86.605-98  includes  text  that 
specifies  requirements  that  differ  from 
§86,605-88.  Where  a  paragraph  in 
§  66.605-88  is  identical  and  applicable 
to  §  86.605-98.  this  may  be  indicated  by 
specifj-ing  the  corresponding  paragraph 
and  the  statement  "[Reserved].  For 
guidance  see  §86.605-88."  Where  a 
corresponding  paragraph  of  §  86.605-88 
is  not  applicable,  this  is  indicated  by  the 
statement  "[Reserved].". 

(a)  through  (a)(l)(i)(D)  (Reserved).  For 
guidance  see  §86.605-88. 

(E)  Refueling  Enclosure  [Refueling 
SHED). 

[1]  Total  internal  volume. 

(2)  Capacity  of  mixing  blower. 

[3]  Location  of  refueling  access  ports. 

[4)  Enclosure  barometric  pressure  and 
ambient  temperature. 

(5)  Soak  area  temperature  records. 

(F)  Fuel  Dispenser  for  Refueling. 

(1)  Fuel  dispensing  rate. 

(2)  Manufacturer  and  model  of  fuel 
nozzle. 

(3)  Dispensed  fuel  temperature. 
{4)  Dispensed  fuel  volume. 
(a)(l)(ii)  through  [e)  [Reserved].  For 

guidance  see  §86.605-88. 

4.  A  new  §  86.608-98  is  added  to 
subpart  G  to  read  as  follows: 

§  86.608-98    Test  procedures. 

(a)  The  prescribed  test  procedures  are 
the  Federal  Test  Procedure,  including 
the  refueling  test  procedure  or  the  fuel 
spitback  test,  whichever  is  applicable, 
as  described  in  subpart  B  of  this  part, 
the  cold  temperature  CO  test  procedure 
as  described  in  subpart  C  of  this  part, 
and  the  Certification  Short  Test  as 
described  in  subpart  O  of  this  part.  For 
purposes  of  Selective  Enforcement 
Audit  Testing,  the  manufacturer  shall 


not  be  required  to  perform  any  of  the 
test  procedures  in  subpart  B  of  this  part 
relating  to  evaporative  emission  testing, 
other  than  refueling  emissions  testing, 
except  as  specified  in  paragraph  (a)[2)  of 
this  section. 

(1)  The  Administrator  may  omit  any 
of  the  testing  procedures  described  in 
paragraph  (a)  of  this  section  and  may 
select  and  prescribe  the  sequence  of  any 
CSTs.  Further,  the  Administrator  may, 
on  the  basis  of  a  wTitten  application  by 
a  manufacturer,  approve  optional  test 
procedures  other  than  those  in  subparts 
B,  C.  and  O  of  this  part  for  any  motor 
vehicle  which  is  not  susceptible  to 
satisfactor)-  testing  using  the  procedures 
in  subparts  B,  C,  and  O  of  this  part. 

(2)  The  following  exceptions  to  the 
test  procedures  in  subpart  B  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  For  mileage  accumulation,  the 
manufacturer  may  use  test  fuel  meeting 
the  specifications  for  mileage  and 
ser\ice  accumulation  fuels  of  §86. 113- 
94.  Otherwise,  the  manufacturer  may 
use  fuels  other  than  those  specified  in 
this  section  only  with  the  advance 
approval  of  the  Administrator. 

fii)  The  manufacturer  may  measure 
the  temperature  of  the  tost  fuel  at  other 
than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §  86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §86.131-96fb)  and 
§86.152-98(a),  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  upon  request. 

(iii)  The  manufacturer  may  perform- 
additional  preconditioning  on  SEA  test 
vehicles  other  than  the  preconditioning 
specified  in  §86.132-98  only  if  the 
additional  preconditioning  had  been 
performed  on  certification  test  vehicles 
of  the  same  configuration. 

(iv)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 
preconditioning  procedure  described  in 
§86.132-96(k),  the  manufacturer  shall 
perform  the  heat  build  procedure  1 1  to 
34  hours  following  vehicle 
preconditioning  rather  than  according  to 
the  time  period  specified  in  §  86.133- 
90(a).  All  references  to  an  evaporative 
emission  enclosure  and  analyzing  for 
HC  during  the  heat  build  can  be 
ignored. 

(v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  paragraph 
§86.135-90(e):  Provided,  that  the  slave 
tires  are  the  same  size. 

(vi)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 


preconditioning  procedure  described  in 
§e6.132-96(k).  the  cold  start  exhaust 
emission  test  described  in  §  86.137-96 
shall  follow  the  heat  build  procedure 
described  in  §  86.133-90  by  not  more 
than  one  hour. 

(vii)  In  performing  exhaust  sample 
analysis  under  §  86.140-94. 

(A)  When  testing  diesel  vehicles,  or 
methanol-fueled  Otto-cycle  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  for  diesel  vehicles,  a 
minimum  of  two  hours  warm-up  for  the 
CO,  COj,  end  NOx  analyzers.  (Power  is 
normally  left  on  infrared  and 
chemiluminescent  analyzers.  When  not 
in  use,  the  chopper  motors  of  the 
infrared  analyzers  are  turned  off  and  the 
phototube  high  voltage  supply  to  the 
chemiluminescent  analyzers  is  placed 
in  the  standby  position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moisture  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  §  86.142-90  or  §  86.155- 
98,  since  the  records  required  therein 
are  provided  under  other  provisions  of 
this  subpart  G. 

(ix)  If  a  manufacturer  elects  to 
perform  the  background  determination 
procedure  described  in  paragraph 
(a)(2)(xi)  of  this  section  in  addition  to 
performing  the  refueUng  emissions  test 
procedure,  the  elapsed  time  between  the 
initial  and  final  FID  readings  shall  be 
recorded,  rounded  to  the  nearest  second 
rather  than  minute  as  described  in 
§  86.154-98(e)(8).  In  addition,  the 
vehicle  soak  described  in  §  86.153-98(e) 
shall  be  conducted  with  the  windows 
and  luggage  compartment  of  the  vehicle 
open. 

(x)  The  Administrator  may  elect  to 
perform  a  seal  test,  described  in 
§86.153-98fb),  of  both  integrated  and 
non-integrated  systems  instead  of  the 
full  refueling  test.  When  testing  non- 
integrated  systems,  an  manufacturer 
may  conduct  the  canister  purge 
described  in  § 86. 153-98rD)(l)  directly 
following  the  preconditioning  drive 
described  in  §86.132-96(e)  or  directly 
following  the  exhaust  emissions  test 
described  in  §86.137-96. 

(xi)  In  addition  to  the  refueling  test, 
a  manufacturer  may  elect  to  perform  the 
following  background  emissions 
determination  immediately  prior  to  the 
refueling  measurement  procedure 
described  in  §86.154-98,  provided  EPA 
is  notified  of  this  decision  prior  to  the 
start  of  testing  in  an  SEA. 

(A)  The  SHED  shall  be  purged  for 
several  minutes  immediately  prior  to 
the  background  determination.  Warning: 
If  at  any  time  the  concentration  of 
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hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 
15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  concentration 
provides  ai:\  safety  factor  against  the 
lean  nammability  limit. 

(B)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  baci;ground 
determination.  If  not  already  on.  the 
enclosure  mixing  fan  and  the  spilled 
fuel  mixing  blower  shall  be  turned  on  at 
this  time. 

(C)  Place  the  vehicle  in  the  SUED.  The 
ambient  temperature  level  encountered 
by  the  test  vehicle  during  the  entire 
background  emissions  determination 
shall  be  80  "F  ±3  "F.  The  windows  and 
luggage  compartment  of  the  vehicle 
must  be  open  and  the  gas  rap  must  be 
secured. 

(D)  Seal  the  SHED.  L-nir.edlateiy 
analyze  the  ambient  concentraticn  of 
hydrocarbons  in  the  SHED  and  record. 
This  is  the  initial  background 
hydrocarbon  concentration. 

(E)  Soak  the  vehicle  for  ten  minutes 
±1  minute. 

(F)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  end  of  the 
background  determination. 

(G)  Analyze  the  ambient 
concentration  of  hydrocarbons  in  the 
SHED  and  record.  This  is  the  final 
background  hydrocarbon  concentration. 

(H)  The  total  hydrocarbon  mass 
emitted  during  the  background 
determination  is  calculated  according  to 
§  86.156-98.  To  obtain  a  per-minute 
background  emission  rate,  divide  the 
total  hydrocarbon  mass  calculated  in 
this  paragraph  by  the  duration  of  the 
soak,  rounded  to  the  nearest  second, 
described  in  paragraph  (a){2)(xi)(G)  of 
this  section. 

(I)  The  background  emission  rate  is 
multiplied  by  the  duration  of  the 
refueling  measurement  obtained  i.n 
paragraph  (a)(2)(ix)  of  this  section.  This 
number  is  then  subtracted  from  the  total 
grams  of  emissions  calculated  for  the 
refueling  test  according  to  §86.156- 
98(a)  to  obtain  the  adjusted  value  for 
total  refueling  emissions.  The  final 
results  for  comparison  with  the 
refueling  emission  standard  shall  be 
computed  by  dividing  the  adjusted 
value  for  total  refueling  mass  emissions 
by  the  total  gallons  of  fuel  dispensed  in 
the  refueling  test  as  described  in 
§86.156-98(b). 

(xii)  In  addition  to  the  requirements  of 
subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline- fueled  and 
methanol-fueled  vehicles  as  follows 
prior  to  emission  testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 


any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.510.5  inches  of  water  (3.6±0.1  kPa)  to 
the  fuel  system  allowing  the  pressure  to 
stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manufactiu^r  shall 
perform  corrective  action  in  accordance 
With  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
S86.609-98{d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  systems. 

(C)  The  manufacturer  may  not  modify 
me  test  vehicle's  evaporative  or 
refueling  emission  control  systems  by 
component  addition,  deletion,  or 
substitution,  except  to  comply  with 
paragraph  (a)(2)(ii)  of  this  section  if 
approved  in  advance  by  the 
Administrator. 

(3)  The  following  exceptions  to  the 
test  procedures  in  subpart  C  of  this  part 
are  applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  fuel 
tank,  as  specified  in  §  86.131-90(a),  and 
may  drain  the  test  fuel  from  other  than 
the  lowest  point  of  the  fuel  tank  as 
specified  in  §86.131-90(b),  provided  an 
equivalent  method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request. 

(^ii)  In  performing  e.xhaust  sample 
analysis  under  §  86.140-94,  the 
manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in 
the  sample  collection  bags. 

(iii)  The  manufacturer  need  not 
comply  with  §  86.142-90  since  the 
records  required  therein  are  provided 
under  other  provisions  of  this  subpart  G. 

(iv)  In  addition  to  the  requirements  of 
subpart  C  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  vehicles  as 
follows  prior  to  exhau.st  emission 
testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  hquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  p.'essure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  minutes.  If 
required,  the  manufacturer  shall 


perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.609-98{d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle's  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution,  e.xcept  if  approved  in 
advance  by  the  Administrator,  to 
comply  with  paragraph  (a)(3Ki)  of  this 
section. 

(4)  The  exceptions  to  the  test 
procedures  in  subpart  O  of  this  part 
applicable  to  Selective  Enforcement 
Audit  testing  are  listed  in  paragraphs 
(a)(4)  (i)  and  (ii)  of  this  section. 

(i)  The  manufacturer  need  not  comply 
with  §  86.1442,  since  the  records 
required  therein  are  provided  under 
provisions  of  this  subpart  G. 

(ii)  In  addition  to  the  requirements  of 
subpart  O  of  this  part,  the  manufacturer 
must  prepare  vehicles  as  in  paragraphs 
(a)(4)(ii)  (A)  through  (Q  of  this  section 
prior  to  exhaust  emission  testing. 

(A)  The  manufacturer  must  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.510.5  inches  of  water  (3.610.1  Kpa) 
to  the  fuel  system,  allowing  the  pressure 
to  stabilize,  and  isolating  the  fuel 
system  from  the  pressure  source. 
Pressure  must  not  drop  more  than  2.0 
inches  of  water  (0.5  Kpa)  in  five 
minutes.  If  required,  the  manufacturer 
performs  corrective  action  in 
accordance  with  paragraph  (d)  of  this 
section  and  must  report  this  action  in 
accordance  with  §  86.609-98(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  must  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  system. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle's  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution. 

(b)(1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
vehicles  selected  for  testing  and  shall 
not  perform  any  emission  tests  on 
vehicles  selected  for  testing  pursuant  to 
the  test  order  unless  this  adjustment 
repair,  preparation,  modification,  and/or 
tests  are  documented  in  the 
manufacturer's  vehicle  assembly  and 
inspection  procedures  and  are  actually 
performed  or  unless  these  adjustsients 
and/ or  tests  are  required  or  permitted 
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under  this  subpart  or  are  approved  in 
advance  by  the  Administrator. 

(2)  For  1981  and  later  model  years  the 
Adm.inistrator  may  adjust  or  cause  to  be 
adjusted  any  engine  or  vehicle 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  new  vehicle  compliance  testing  (e.g., 
for  certification  or  Selective 
Enforcement  Audit  testing)  in 
accordance  with  §86.081-22(c](l),  to 
any  setting  within  the  physically 
adjustable  range  of  that  parameter,  as 
determined  by  the  Administrator  in 
accordance  with  §  86.081-22(e)(3)(ii), 
prior  to  the  performance  of  any  tests. 
However,  if  the  idle  speed  parameter  is 
one  which  the  Administrator  has 
determined  to  be  subject  to  adjustment, 
the  Administrator  shall  not  adjust  it  to 
a  setting  which  causes  a  lower  engine 
idle  speed  than  will  be  possible  within 
the  physically  adjustable  range  of  the 
idle  speed  parameter  on  the  vehicle 
when  it  has  accumulated  4,000  miles, 
all  other  parameters  being  adjusted 
identically  for  the  purpose  of 
comparison.  The  Administrator,  in 
making  or  specifv'ing  such  adjustments, 
will  consider  the  effect  of  the  deviation 
from  the  m.anufacturer's  recommended 
setting  on  emissions  performance 
characteristics  as  well  as  the  likelihood 
that  similar  settings  will  occur  on  in-usc 
light-duty  vehicles  or  light-duty  trucks. 
In  determining  likelihood,  the 
Administrator  will  consider  factors  such 
as,  but  not  limited  to,  the  effect  of  the 
adjustment  on  vehicle  performance 
characteristics  and  surveillance 
information  from  similar  in-use 
vehicles. 

(c)  Prior  to  performing  emission 
testing  pursuant  to  paragraph  (a)  of  this 
section  on  an  SEA  test  vehicle,  the 
manufacturer  may  accumulate  on  each 
vehicle  a  number  of  miles  equal  to  the 
greater  of  4,000  miles,  or  the  number  of 
miles  the  manufacturer  accumulated 
during  certification  on  the  emission- 
data  vehicle  corresponding  to  the 
configuration  specified  in  the  test  order. 

(1)  Mileage  accumulation  must  be 
performed  in  any  manner  using  good 
engineering  judgment  to  obtain 
emission  results  representative  of 
normal  production  vehicles.  This 
mileage  accim^iulation  must  be 
consistent  with  the  new  vehicle  break- 
in  instructions  contained  in  the 
applicable  vehicle  owner's  manual,  if 
anv. 

(2)  The  manufacturer  shall 
accumulate  mileage  at  a  minimum  rate 
of  300  miles  per  vehicle  during  each  24- 
hour  period,  unless  otherwise  provided 
by  the  Administrator. 

(i)  The  first  24-hour  period  for 
mileage  accimiulation  shall  begin  as 


soon  as  authorized  vehicle  checks, 
inspections  and  preparations  are 
completed  on  each  vehicle. 

(ii)  The  minimum  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer's  mileage 
accumulation  target  is  less  than  the 
minimum  rate  specified  (300  miles  per 
day),  then  the  minimum  daily 
accumulation  rate  shall  be  equal  to  the 
manufacturer's  mileage  accumulation 
target. 

(3)  Mileage  accumulation  shall  be 
completed  on  a  sufficient  number  of  tost 
vehicles  during  consecutive  24-hour 
periods  to  assure  that  the  number  of 
vehicles  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

(d)  The  manufacturer  shall  not 
perform  any  maintenance  on  test 
vehicles  after  selection  for  testing  nor 
shall  the  Administrator  allow  deli'tion 
of  any  test  vehicle  from  the  tost 
sequence,  unless  requested  by  the 
manufacturer  and  approved  by  the 
.^dminist^ator  before  any  test  vehicle 
maintenance  of  deletion. 

(e)  The  manufacturer  will  be  allowed 
24  hours  to  ship  test  vehicles  from  the 
assembly  plant  or  storage  facility  to  the 
test  facility  if  the  test  facility  is  not 
located  at  the  plant  or  storage  facility  or 
in  close  proximity  to  the  plant  or  storage 
facility:  Except,  that  the  Administrator 
may  approve  more  time  based  upon  a 
request  by  the  manufacturer 
accompanied  by  a  satisfactory 
justification. 

(f)  If  a  vehicle  cannot  complete  the 
mileage  accumulation  or  emission  tests 
because  of  vehicle  malfunction,  the 
manufacturer  may  request  the 
Administrator  to  authorize  the  repair  of 
that  vehicle  or  its  deletion  from  the  test 
sequence. 

(g)  Whenever  the  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart,  the 
manufacturer  shall  notify  the 
Administrator  within  one  working  day 
of  receipt  of  the  test  order,  which  test 
facility  will  be  used  to  comply  with  the 
test  order  and  the  number  of  available 
test  cells  at  that  facility.  If  no  test  cells 
are  available  at  the  desired  facility,  the 
manufacturer  must  provide  alternate 
testing  capability  satisfactory  to  the 
Administrator. 

(1)  The  manufacturer  shall  perform  a 
combination  of  tests  pursuant  to 
paragraph  (a)  of  this  section  so  that  a 
minimum  of  four  tests  are  performed 
per  24  hour  period,  including  voided 
tests,  for  each  available  test  cell. 

(2)  The  Administrator  may  approve  a 
longer  period  based  upon  a  request  by 


u  manufacturer  accompanied  by 
satisfactory  justification. 

(h)  The  manufacturer  shall  perform 
test  vehicle  selection,  preparation, 
mileage  accumulation,  shipping,  and 
testing  in  such  a  manner  as  to  assure 
that  the  audit  is  perfonned  in  an 
expeditious  manner. 

(i)  The  manufacturer  may  retest  any 
test  vehicle  after  a  fail  decision  has  been 
reached  in  accordance  with  §  86.610- 
98(d)  based  on  the  first  test  on  each 
vehicle;  except  that  the  Administrator 
may  approve  retests  at  other  times 
during  tlie  audit  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory'  justification.  The 
manufacturer  may  test  each  vehicle  a 
total  of  three  times.  The  manufacturer 
shall  test  each  vehicle  the  same  number 
of  times.  The  manufacturer  may 
accumulate  additional  mileage  on  test 
vehicles  before  conducting  retests. 
subject  to  the  provisions  of  paragraph 
(c)  of  this  section. 

5.  A  new  §86.609-98  is  added  to 
subpart  G  to  read  as  follows; 

§  86.609-98    Calculation  and  reporting  of 
test  results. 

(a)  Initial  test  results  are  calculated 
following  the  test  procedures  specified 
in  §  86.608-98{a).  Round  the  initial  test 
results  to  the  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure.  Rounding  is  done  in 
accordance  with  ASTM  E  29-67. 
(reapproved  1980)  (as  referenced  in 

§  86.094-28  (a)(4)(i)(B)(2)(ii). 

(b)  Final  test  results  for  each  test 
vehicle  are  calculated  by  summing  the 
initial  test  results  derived  in  paragraph 
(a)  of  this  section  for  each  test  vehicle, 
dividing  by  the  number  of  times  that 
specific  test  has  been  conducted  on  the 
vehicle,  and  rounding  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67.  (reapproved  1980)  (as 
referenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(/0.  i 

(c)  Final  deteriorated  test  results.  ' 
(1)  For  each  test  vehicle.  The  final 

deteriorated  test  results  for  each  light- 
duty  vehicle  tested  for  exhaust 
emissions  and/or  refueling  emissions 
according  to  subpart  B  or  subpart  C  of 
this  part  are  calculated  by  multiplying 
or  adding  the  final  test  results  by  the 
appropriate  deterioration  factor  derived 
from  the  certification  process  for  the 
engine  or  evaporative/refueling  family 
and  model  year  to  which  the  selected 
configuration  belongs  and  rounding  to 
the  same  number  of  decimal  places  j 

contained  in  the  applicable  emission         , 
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standard.  Rounding  is  done  in 
accordance  with  ASTM  E  2&-67, 
(reapproved  1980)  {as  referenced  in 
§  86.094-28(a)(4)(i){BK2K"T  For  the 
purpose  of  this  paragraph,  if  a 
multiplicative  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  one,  that 
deterioration  factor  shall  be  one.  If  an 
additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  will  be  zero. 

(2)  Exceptions.  There  are  no 
deterioration  factors  for  light-duty 
vehicle  emissions  obtained  during 
testing  in  accordance  with  subpart  O  of 
this  part  or  writh  §  86.146-96. 
Accordingly,  for  the  CST  and  the  fuel 
dispensing  spitback  test  the  term  "final 
deteriorated  test  results"  means  the  final 
test  results  derived  in  paragraph  (b)  of 
this  section  for  each  test  vehicle, 
rounded  to  the  same  number  of  decimal 
places  contained  in  the  applicable 
emission  standard.  Rounding  is  done  in 
accordance  with  ASTM  E  29-€7, 
(reapproved  1980)  (as  referenced  in 
§86.094-28  (a)(4)(i)(B)(2)(/i). 

(d)  Within  five  working  days  after 
completion  of  testing  of  all  vehicles 
pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 

(1)  The  location  and  description  of  the 
manufacturer's  emission  test  facilities 
which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section. 

(2)  The  applicable  standards  against 
which  the  vehicles  were  tested. 

(3)  Deterioration  factors  for  the 
selected  configuration. 

(4)  A  description  of  the  vehicle 
selection  method  used. 

(5)  For  each  lest  conducted. 

(i)  Tesl  vehicle  description  including; 

(A)  Configuration,  engme  family,  and 
refueling  family  identification. 

(B)  Year,  make,  build  date,  and  model 
uf  vehicle. 

(C)  Vehicle  Identification  Niimber. 

(D)  Miles  accumulated  on  vehicle, 
(ii)  Location  where  mileage 

accumulation  was  conducted  and 
description  of  accumulation  scfiedale. 

(iii)  Test  number,  date  initial  tost 
results,  tinal  results  and  final 
deteriorpted  test  results  for  all  valid  and 
invalid  exhaust  emission  tests,  and  the 
reason  for  invalidation. 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance  and/or  testing  which  was 
performed  on  the  test  vehicle  and: 

(A)  Has  not  been  reported  pursuant  to 
any  other  paragraph  of  this  subpart;  and 

(B)  Will  not  be  performed  on  all  other 
jroduction  vehicles. 


(v)  Carbon  dioxide  emission  values 
for  all  valid  and  invalid  exhaust 
emission  tests. 

(vi)  Where  a  vehicle  was  deleted  from 
the  test  sequence  by  authorization  of  the 
Administrator,  the  reason  for  the 
deletion. 

(vii)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(6)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
sections  206  and  208  of  the  Clean  Air  Act. 
This  Selective  Enforcoment  Audit  was 
conducted  in  complete  confonnnnce  with  all 
opplicable  regulations  under  40  CFR  part  36 
and  the  conditions  of  the  test  order.  No 
emission  related  change(s)  to  production 
processes  or  quality  control  procedures  for 
the  vehicle  configuration  tested  have  been 
made  between  receipt  of  this  test  order  and 
conclusion  of  the  audit.  All  data  and 
information  rejxjrted  herein  is,  to  the  best  of 

(Company  Name) 

knowledge,  true  and  accurate.  1  am  aware  of 
the  fjenalties  associated  with  violations  of  the 
Clean  Air  Act  and  the  regulations  thereunder. 

(Authorized  Company  Representative) 

6.  A  new  §  86.610-98  is  added  to 
subpart  G  to  read  as  follows: 

§86.610-98    Compliance  with  acceptable 
quality  level  and  passing  and  falling  crfterla 
for  Selective  Enforcement  Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

[b]  A  failed  vehicle  is  one  whose  final 
deteriorated  test  results  pursuant  to 

§  86.609-98(c)  exceed  at  least  one  of  the 
applicable  emission  st.indards 
associated  with  the  tost  procedures 
pursuant  to  §  86.b08-98(a). 

(c)(1)  Puss/fail  criteria.  The 
manufacturer  shall  toc.t  vehicles 
comprising  the  test  sample  until  a  pass 
dfit.ision  is  reached  for  all  of  the 
pollutants  associated  with  ail  of  the  test 
procedures  pursuant  to  §  86.608-98(a) 
or  a  fail  decision  is  rcrichcd  for  one  of 
thei^e  pollutai.ts.  A  pass  decision  is 
rfached  wh"n  the  cumulative  number  of 
failed  vehicles,  as  d^'fined  in  paragraph 
(b)  of  this  section,  for  each  pollutant  is 
less  than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 
numbfr  of  vehicles  tested.  A  fail 
dt«i.sion  is  reached  when  the 
cumulative  number  of  failed  vehicles  for 
one  pollutant  is  greater  than  or  equal  to 
the  fail  decision  number  appropriate  to 
the  cumulative  number  of  vehicles 
tested.  The  pass  and  fail  decision 


numbers  associated  with  the  cumulative 
number  of  vehicles  tested  are 
determined  by  use  of  the  tables  in 
appendix  XI  of  this  part  appropriate  for 
the  annual  projected  sales  as  made  by 
the  manufacttirer  in  its  report  submitted 
under  §  600.207-80(a)(2)  of  this  chapter 
(Automobile  Fuel  Economy 
Regulations).  In  the  tables  in  appendix 
XI  of  this  part,  sampling  plan  "stage" 
refers  to  the  cumulative  number  of 
vehicles  tested.  Once  a  pass  decision 
has  been  made  for  a  particular  pollutant 
associated  with  a  particular  test 
procedure  pursuant  to  §  86.608-98(a), 
the  number  of  vehicles  whose  final 
deteriorated  test  results  exceed  the 
emission  standard  for  that  pollutant 
may  not  be  considered  any  further  for 
purposes  of  the  audit. 

(2)  CST  criteria  only.  For  CST  testing 
pursuant  to  subpart  O,  a  pass  or  fail 
decision  is  determined  according  to  the 
pass/fail  criteria  described  in  paragraph 
(c)(1)  of  this  section,  e.xcept  that  for  each 
vehicle,  the  CST  in  its  entirety  is 
considered  one  pollutant. 

(d)  Passing  or  failing  of  an  SEA  audit 
occurs  when  the  decision  is  made  on 
the  last  vehicle  required  to  make  a 
decision  under  paragraph  (c)  of  this 
section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

Subpart  K — [Amended] 

1.  A  new  §  86.1002-2001  is  added  to 
subpart  K  to  read  as  follows: 

§86.1002-2001     Definitions. 

(a)  The  definitions  in  this  section 
apply  to  this  subpart. 

(b)  As  used  in  this  subpart,  all  terms 
not  defined  in  this  section  have  the 
meaning  given  them  in  the  Act. 

( 1 )  Acceptable  quality  level  (AQL) 
means  the  maximum  percentage  of 
failing  engines  or  vehicles,  that  for 
purposes  of  sampling  inspection,  can  be 
considered  satisfactory  as  a  process 
average. 

(2)  Compliance  level  means  an 
emission  level  determined  during  a 
Production  Compliance  Audit  pursuant 
to  subpart  L  of  this  part. 

(3)  Configuration  means  a 
subclassification,  if  any,  of  a  heavy-duty 
engine  family  for  which  a  separate 
projected  sales  figure  is  listed  in  the 
manufacturer's  .Application  for 
Certification  and  which  can  be 
described  on  the  basis  of  emission 
control  system,  governed  speed,  injector 
size,  engine  calibration  and  other 
parameters  which  may  be  designated  by 
the  Administrator,  or  for  light-duty 
trucks  a  subclassification  of  a  light-duty 


truJc  engine  faniily/emisbion  control 
s\stf>m  cctr.b;intinn  en  the  basis  of 
engine  ccie,  in'  rtia  wt'ight  chts, 
transmiLision  typ*  and  f  oar  ratios,  ax!a 
ratio,  and  oiher  paTT.m<-!ors  which  may 
hn  'i-'s'-.'^n-iXd  '  y  the  -';  jrr.inistratcr  and/ 
or  a  sulx-bssinL.iticn  of  a  light-duty 
truck  evapor,itivf;/r:-f'.;eling  pmii  lian 
family/emission  control  svsffTi. 

(4}  Tr~,t  ^.Dinilfi Hieans  tlie  C!>llcr;ion 
o(  \ohicles  or  •in^ir.'.-;  cf  the  san-ic- 
conlguratit  n  which  havebr«n  drr.'  n 
fioui  the  pcpjiciton  of  vehii.ltis  or 
engines  of  th.it  configurdtion  an*]  which 
will  axeiw:  rniission  t:''>ting. 

(5)  /.-jyp'-r.'.o/!  cntrT-.i  :n:  aos  tiic  pass 
ar.d  f.ii'  r.'^inb  jrs  associated  wth  a 
pdrticuhiT  simpling  plan. 

(Sij  Te^t  engine  means  an  englnrj  in  a 
test  sample. 

(7)  T'jbt  x-itiicie  msp.rs  a  vuhicle  ia  a 
tpst  sample. 

2.  A  nf'W  §  85.1003-2001  is  added  to 
suhpart  K  to  r'-ad  as  fallows: 

§85.1003-2X1     Test  orders. 

Section  86.1003-2U01  includ-!S  text 
that  sptxifies  requirenaents  that  differ 
from  §  86.1003-aa.  Where  a  paragraph 
in  §86.1003-38  is  identical  ajvj  "" 
apphcable  to  §35.1003-2001.  this  may 
be  indicated  by  specifving  the 
corresponding  paragraph  and  the 
statement  "[Reserved).  For  guidiince  see 
§86.1003-88."  Where  a  corresponding 
paragraph  of  §  86. 1 003-83  is  not 
applicable,  this  is  indicated  by  the 
statement  "(Reserved).". 

(a)  through  (c)(l)(ii)  (Reser.ed)   For 
guidance  see  §86.1003-83. 

(c)(l)(iii)  Heavy-duty  vehicle 
manufacturers  will  be  required  to  select 
a  minimum  of  four  vehicles  per  day 
unless  an  ahcmate  selection  proced!.„'e 
is  approved  pursuant  to  §  86  10'J7-84(3) 
or  unless  total  production  of  the 
sjx^cificd  configuration  is  less  thnn  four 
vehicles  per  day  If  total  produciion  of 
the  specified  ronfigura'ion  is  lesr  t.ha:i 
four  vehicles  p<-7  day,  liio  m^iufjcturvir 
will  5«  lect  the  actual  number  of  vehicles 
produced  per  ddv. 

(2)  The  lest  r.rdur  i  \ay  indude 
ai'ernhlive  configur.nici.s  to  bo  ;^l:.-cted 
for  testing  :n  the  evf-nt  th  jt  engi.ie.i  or 
vehicles  of  the  sp»--cified  con fig-j ration 
are  not  avaihble  for  testing  lieccase 
tho.=>:  (  ngincs  or  vehicles  are  not  b'nng 
manufactured  duriiig  the  specified  time. 
or  not  being  stored  at  the  specified 
assembly  plant  or  associiled  storape 
facilities. 

(3}  If  the  specified  configuration  is  not 
being  manufactured  at  a  rate  of  at  least 
four  veh.(..les  per  day.  in  the  ca.se  of 
light-duty  truck  manufacturers,  two 
heavy-duty  engines  or  heavy-duty 
vehicles,  in  the  case  of  heavy-duty 
vehicle  and  heavy-duty  engine 


manufacturers  specified  lm  §  86.1008- 
2001(g)(1),  or  one  engine  or  heavy-duty 
vehicle  per  clay,  in  the  cj';.-  of  heavv- 
duty  vehicle  or  engine  mnnuf-jc'iirers 
specified  in  §  ftC  If  08-20Ci;g)(2h  ovt-:r 
the  r.vpev,ted  dur-ation  of  the  au  lit,  the 
Assistant  Administrator  or  a  designated 
reprev-nl-Tive  may  select  -ruginrs  or 
vehicles  of  an  al-.cr-ate  conhi^urarion  for 
fertinp,. 

(■;)  In  eddi'iion,  tha  tei-t  ordrr  may 
include  other  diiections  or  ir.fvrmatinn 
essential  to  the  administratic  n  of  thn 


recuired  testing. 

In)  A  n''.:u-.-^'"act'j.-er  iimy  submit  a  list 
of  engine  families  and.  if  applicable, 
cvaporative/refjeling  f^iinijies  and  the 
corresponding  assembly  plan's  or 
associated  stcra-e  fa;  ilivies  from  which 
the  manufacturer  pr;;''  r:,  to  have 
engines  or  vehicles  selected  for  testing 
in  response  to  a  test  order.  In  order  that 
a  manufaclorer's  prcferr»^d  location  be 
considered  for  inrlu<.;oa  in.  a  test  order 
for  a  configuration  of  a  particular  engine 
family  and/ or  evcpo-ative/r^fueling 
fam.ily,  the  list  must  be  submitted  prior 
to  i.'^suance  of  the  test  order. 
Notwithstanding  the  fact  that  a 
manufacturer  has  submitted  the  above 
list,  the  Administrator  may,  upon 
making  the  determination  that  evidence 
exists  indicating  noncompliance  at 
other  than  the  manufacturer's  preferred 
plant,  order  testing  at  such  other  plant 
where  vehicles  of  the  configuration 
specified  in  the  test  order  are 
assembled. 

(e)  Upon  receipt  of  a  test  order,  a 
manufacturer  shall  proceed  in 
accorda.ue  with  the  provisions  of  this 
subpart. 

(i;(lj  Charing  a  given  model  year,  the 
Administrator  shall  not  issue  to  a 
man\:far.turer  more  Selective 
Fjaforrcment  Auditing  (SE.-\)  test  orders 
than  the  annual  limit  determined  by  the 
foiUnving: 

(!)  For  manufacturers  of  hnvv-duty 
engines  or  vehicles,  either  casolin>- 
fueled  or  diest !,  th«»  number  detenruned 
by  dnidir.g  tiie  projected  sales  bound 
for  the  United  States  market  for  that 
year,  as  m.ade  by  the  m.ar.ufarturer  in  its 
Applict;t!on  for  Certi.~t',  .■!ri''n,  bv  30.G0a 
and  roi;ndf»d  to  the  ne.i.-e«;f  whole 
numbf  r.  unless  ihe  projected  sales  are 
less  than  15.000,  in  which  case  the 
number  is  one; 

(fifl)iii)  t.hrouch  (.Oi.Jj  IReserved].  For 
guidance  see  §86  1003-58. 

3.  A  new  §86  1008-2001  is  added  to 
subpar,  K  to  r»^ad  as  follows: 

§86.1008-2001    Test  procedures. 

(a)(l)(i)  For  heavy-duty  engines,  tlie 
prescribed  test  procedure  is  the  Federal 
Test  Procedure  as  described  in  subparts 
N,  I.  aiKi  P  of  this  part.  The 


Administrator,  may  on  the  basis  of  a 
written  applira'aon  by  a  maraf.jcturer. 
i-pprt  ve  option^il  test  proceduies  other 
th.in  those  in  subpart.-;  N,  I,  and  P  of  this 
pan  fcr  any  hea>,7-dv.ly  vehicle  which  is 
mt  susceptible  to  sati<^f,ictcry  testing 
usir,^  the  proccdu.^s  in  s-ibpa.'-t.^  yj,  I, 
ar.d  F  of  tins  part. 

(ii)  For  heav-, -duty  vehicles  the 
pr!-:,rribed  tert  vrr-^r-dnm  arc  the  Fuel 
Dispeii'.ing  Spitback  Te^t  as  de.,cr;bed 
in  §  b6.1246-G6  [for  HDVs  wiLh  a  C.ViV 
of  le-.s  than  14,000  pounds  (6,400 


kilogram.s)) 


nis  TPst 


^r  fuel  spid.'dckis 


conducted  as  a  starid  alone  test,  tlios  all 
re.rerences  to  the  test  sequence  described 
in  figure  M96-1  of  subpart  .M  of  this 
part  can  be  igiored.  Funher,  the 
Administrator  may.  on  the  basis  of  a 
WTitten  application  by  a  manufacturer, 
approve  optional  test  procedures  ether 
thjan  diose  in  subpart  M  of  this  part  for 
any  heavy-duty  vohici';  which  is  not 
susceptible  to  satisfactory  testing  using 
the  procedures  in  subpart  M  of  this  part. 

(2 J  For  hght-duty  trucks,  the 
prescribed  test  procedures  are  the 
Fede.i-al  Test  Procedure,  including  die 
rehieling  test  procedure  or  the  hiol 
spitback  test,  whichever  is  applicable, 
as  described  in  subpart  B  of  this  part, 
the  idle  test  procedure  as  described  in 
subpart  P  of  this  part,  the  cold 
temperature  CJD  test  procedure  as 
described  in  subpart  C  of  this  part,  and 
the  Certification  Short  Test  as  described 
in  subpart  O  of  this  part.  For  purposes 
of  Selective  Enforcement  Audit  Testing, 
the  manufacturer  shall  not  be  required 
to  perform  any  of  the  test  procedures  in 
subpart  B  of  this  part  relating  to 
evaporative  emission  testing,  oth'V  thsn 
refueling  emissions  testing,  except  as 
speci.ned  in  paragraph  (a)(3)  of  this 
section.  The  Ad.ministrater  may  s»  l-rt 
and  prescribe  the  sequence  of  a.iy  CSTs. 
Furt-her,  the  ,\dm'inis!rjtor  may,  on  the 
basis  of  a  WTJtten  appliration  bva 
manufacturer,  approv,>  optional  tt-st 
pro--  I'dures  ether  'bin  th-^se  in  s-.,hpri.-ts 
B,  C.  ]',  and  (J  of  this  pert  f.r  ar.>  rnotor 
vehicle  which  is  not  susceptible  to 
:.;'.;sf'iclory  test,i-,!»  u;^:nq  the  pre  -r-dures 
in  sul.r.arts  B,  (';.  P,  an.i  O  of  this  j^  .1. 

(3)  When  u^ii^g  light-duty  I.-ueKS,  ±o 
fo. lowing  exceptions  to  tiie  t-  st 
prccedures  m  subp^art  H  of  this  part  are 
apjjhcable  io  Siective  Lnforti  ment 
Audit  testing: 

(i)  For  mil»-,:c;e  accumulation,  the 
manufacturer  .may  use  test  fuel  meeting 
the  specifications  for  mde  3;;e  and 
service  accumulation  fuels  of  §  Stills 
94.  OtherAise,  the  m.anufacturer  m.ay 
use  fuels  other  than  those  specified  ia 
this  section  only  with  the  advance 
approval  of  the  Administrator. 

(ii)  The  manufacturer  may  measure 
the  temperature  of  the  test  fuel  at  other 
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than  the  approximate  mid-volume  of  the 
fuel  tank,  as  specified  in  §86.131-96(a) 
with  only  a  single  temperature  sensor, 
and  may  drain  the  test  fuel  from  other 
than  the  lowest  point  of  the  tank,  as 
specified  in  §86.131-96(b)  and 
§86.152-98(a).  provided  an  equivalent 
method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  be  made 
available  upon  request. 

(iii)  The  manufacturer  may  perform 
additional  preconditioning  on  SEA  test 
vehicles  other  than  the  preconditioning 
specified  in  §86.1.32-96  only  in  the 
additional  preconditioning  had  been 
performed  on  certification  test  vehicles 
of  the  same  configuration. 

(iv)  If  the  Administrator  elects  to  use 
the  evaporative/refueling  canister 
preconditioning  procedure  described  in 
§  e6.132-96(k),  the  manufacturer  shall 
perform  the  heat  build  procedure  1 1  to 
34  hours  follov%-ing  vehicle 
preconditioning  rather  than  according  to 
the  time  period  specified  in  §86.133- 
90(a).  All  references  to  an  evaporative 
emission  enclosure  and  analyzing  for 
HC  during  the  heat  build  can  be 
ignored. 

(v)  The  manufacturer  may  substitute 
slave  tires  for  the  drive  wheel  tires  on 
the  vehicle  as  specified  in  paragraph 
§86.135-90(e):  Provided,  that  the  slave 
tires  are  the  same  size. 

(vi)  If  the  Administrator  elects  to  use 
the  e\aporative/refueling  canister 
preconditioning  procedure  described  in 
§  86.132-96{k),  the  cold  start  exiiaust 
emission  test  described  in  §86.137-96 
shall  follow  the  heat  build  procedure 
described  in  §86.133-90  by  not  more 
than  one  hour. 

(vii)  In  performing  exhaust  sample 
analysis  under  §86.140-94. 

(A)  When  testing  diesel  vehicles,  or 
methanol-fueled  Otto-cycle  vehicles,  the 
manufacturer  shall  allow  a  minimum  of 
20  minutes  warm-up  for  the  HC 
analyzer,  and  for  diesel  vehicles,  a 
minimum  of  two  hours  warm-up  for  the 
CO.  CO2,  and  NO»  analyzers.  (Power  is 
normally  left  on  infrared  and 

chemi luminescent  analyzers.  When  not 
in  use,  the  chopper  motors  of  the 
infrared  analyzers  are  turned  off  and  the 
phototube  high  voltage  supply  to  the 
chemiluminescent  analyzers  is  placed 
in  the  standby  position.) 

(B)  The  manufacturer  shall  exercise 
care  to  prevent  moisture  from 
condensing  in  the  sample  collection 
bags. 

(viii)  The  manufacturer  need  not 
comply  with  §86.142-90  or  §  86.155- 
98,  since  the  records  required  therein 
are  provided  under  other  provisions  of 
this  subpart  K. 


(ix)  If  a  manufacturer  elects  to 
perform  the  background  determination 
procedure  described  in  paragraph 
(a)(3)(xi)  of  this  section  in  addition  to 
performing  the  refueling  emissions  test 
procedure,  the  elapsed  time  between  the 
initial  and  final  FID  readings  shall  be 
recorded,  rounded  to  the  nearest  second 
rather  than  minute  as  described  in 
§  86.154-98(e)(8).  In  addition,  the 
vehicle  soak  described  in  §  86.153-98(e) 
shall  be  conducted  with  the  windows 
and  luggage  compartment  of  the  vehicle 
open. 

(x)  The  Administrator  may  elect  to 
perform  a  seal  test,  described  in 
§86.153-9B(b),  of  both  integrated  and 
non-integrated  •systems  instead  of  the 
full  refueling  test.  When  testing  non- 
integrated  systems,  a  manufacturer  may 
conduct  the  canister  purge  described  in 
§B6.153-98(b)(l)  directly  following  the 
preconditioning  drive  described  in 
§66.132-96(e)  or  directly  following  the 
exhaust  emissions  test  described  in 
§66.137-96. 

(xi)  in  addition  to  the  refueling  test, 
a  manufacturer  may  elect  to  perform  the 
following  background  emissions 
determination  immediately  prior  to  the 
refueling  measurement  procedure 
described  in  §  86.154-98,  provided  EPA 
is  notified  of  this  decision  prior  to  the 
start  of  testing  in  an  SEA. 

(A)  The  SHED  shall  be  purged  for 
several  minutes  immediately  prior  to 
the  background  determination.  Warning: 
If  at  any  time  the  concentration  of 
hydrocarbons,  of  methanol,  or  of 
methanol  and  hydrocarbons  exceeds 
15,000  ppm  C,  the  enclosure  should  be 
immediately  purged.  This  concentration 
provides  a  4:1  safety  factor  against  the 
lean  flammability  limit. 

(B)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 
immediately  prior  to  the  background 
detennination.  If  not  already  on.  the 
enclosure  mixing  fan  and  the  spilled 
fuel  mixing  blower  shall  be  turned  on  at 
this  time. 

(C)  Place  the  vehicle  in  the  SHED.  The 
ambient  temperature  level  encountered 
b\-  the  test  vehicle  during  the  entire 
background  emissions  determination 
shall  be  80  °F  i3  °F.  The  windows  and 
luggage  compartment  of  the  vehicle 
must  be  open  and  the  gas  cap  must  be 
secured. 

(D)  Seal  the  SHED.  Immediately 
analyze  the  ambient  concentration  of 
hydrocarbons  in  the  SHED  and  record. 
This  is  the  initial  background 
hydrocarbon  concentration. 

(E)  Soak  the  vehicle  for  ten  minutes 
±1  minute. 

(F)  The  FID  (or  HFID)  hydrocarbon 
analyzer  shall  be  zeroed  and  spanned 


immediately  prior  to  the  end  of  the 
background  determination. 

(G)  Analyze  the  ambient 
concentration  of  hydrocarbons  in  the 
SHED  and  record.  This  is  the  final 
background  hydrocarbon  concentration. 

(H)  The  total  hydrocarbon  mass 
emitted  during  the  background 
determination  is  calculated  according  to 
§  86.156-98.  To  obtain  a  per-minute 
background  emission  rate,  divide  the 
total  hydrocarbon  mass  calculated  in 
this  paragraph  by  the  duration  of  the 
soak,  rounded  to  the  nearest  second, 
described  in  paragraph  (a)(3)(xi)(G)  of 
this  section. 

(I)  The  background  emission  rate  is 
multiplied  by  the  duration  of  the 
refueling  measurement  obtained  in 
paragraph  (a)(3)(ix)  of  this  section.  This 
number  is  then  subtracted  from  the  total 
grams  of  emissions  calculated  for  the 
refueling  test  according  to  §86.156- 
98(a)  to  obtain  the  adjusted  value  for 
total  refueling  emissions.  The  final 
results  for  comparison  with  the 
refueling  emission  standard  shall  be 
computed  by  dividing  the  adjusted 
value  for  total  refueling  mass  emissions 
by  the  total  gallons  of  fuel  dispensed  in 
the  refueling  test  as  described  in 
§86.156-98(b). 

(xii)  In  addition  to  the  requirements  of 
subpart  B  of  this  part,  the  manufacturer 
shall  prepare  gasoline-fueled  and 
methanol-fueled  vehicles  as  follows 
prior  to  emission  testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  pressure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0.5  Kpa)  in  five  m.inutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
with  paragraph  (d)  of  this  section  and 
report  this  action  in  accordance  with 
§86.1009-2001(d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  systems. 

(C)  The  manufacturer  may  not  modify 
the  test  vehicle's  evaporative  or 
refueling  emission  control  systems  by 
component  addition,  deletion,  or 
substitution,  except  to  comply  with 
paragraph  (a)(3)(ii)  of  this  section  if 
approved  in  advance  by  the 
Administrator. 

(4)  When  testing  light-duty  trucks,  the 
following  exceptions  to  the  test 
procedures  in  subpart  C  of  this  part  are 
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applicable  to  Selective  Enforcement 
Audit  testing: 

(i)  The  manufacturer  may  measure  the 
temperature  of  the  test  fuel  at  other  than 
the  approximate  mid-volume  of  the  ft»el 
tank,  as  specified  in  §  86.131-90(ai.  and 
may  drain  the  test  fuel  from  other  than 
the  lowest  point  of  the  fuel  tank  as 
specified  in  §86.131-90(b),  provided  an 
equivalent  method  is  used.  Equivalency 
documentation  shall  be  maintained  by 
the  manufacturer  and  shall  he  znade 
available  to  the  Administrator  upon 
request. 

(ii)  In  performing  exhaust  sample 
analysis  under  §  86.140-94,  the 
manufacturer  shall  exercise  care  to 
prevent  moisture  from  condensing  in 
the  sample  collection  bags. 

(iii)  The  manufacturer  nee<i  not 
comply  with  §86.142-90  since  the 
records  rt-quired  therein  are  provided 
under  other  provisions  of  this  subpart  K. 

(ivl  In  addition  to  the  requirements  of 
subpart  C  of  this  part,  the  manufacturer 
shall  prepare  gasoline- fueled  vehicles  as 
follows  prior  to  exi-.aust  emission 
testing: 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  ensure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressuri?  of 
14.510.5  inches  of  water  (3.6±0.1  Kpa) 
to  the  fuel  system  allowing  the  pressure 
to  stabilize  and  isolating  the  fuel  system 
from  the  pressure  source.  Following 
isolation  of  the  fuel  system,  pressure 
must  not  drop  more  than  2.0  inches  of 
water  (0  5  Kpa)  in  five  minutes.  If 
required,  the  manufacturer  shall 
perform  corrective  action  in  accordance 
wiLh  par3graph  (d)  of  this  section  and 
report  tiiis  action  in  accordance  with 
§86, 1009-2001  (d). 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emission 
control  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle's  e\aporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution,  except  if  approved  in 
advance  by  the  Administrator,  to 
comply  with  paragraph  (a)(4)(ii)  of  this 
section. 

(5)  When  testing  light-duty  tracks,  the 
exceptions  to  the  test  procedures  in 
subpart  O  of  this  part  applicable  to 
Selective  Enforcement  Audit  testing  are 
listed  in  paragraphs  (a)(5)  (i)  and  (ii)  of 
this  section. 

(i)  The  manufacturer  need  no<  comply 
with  §  86.1442.  since  the  records 
required  therein  are  provided  under 
provisions  of  this  subpart  K. 

(ii)  In  addition  to  tM  requirements  of 
subpart  O  of  this  part,  the  manufacturer 


must  prepare  vehicles  as  in  paragraphs 
(a)(5)(ii)  (A)  through  (C)  of  this  section 
prior  to  exhaust  emission  testing. 

(A)  The  manufacturer  must  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  (3.610  1  Kpa) 
to  the  fuel  system,  allowing  the  pressure 
to  stabilize,  and  isolating  the  fuel 
system  from  the  pressure  source. 
Pressure  must  not  drop  more  than  2.0 
inches  of  water  (0.5  Kpa)  in  five 
minutes.  If  required,  the  manufacturer 
performs  corrective  action  in 
accordance  with  this  section  and  must 
report  this  action  in  accordance  with 
§86  1009-2001. 

(B)  When  performing  this  pressure 
check,  the  manufacturer  must  exercise 
care  to  neither  purge  nor  load  the 
evaporative  or  refueling  emi"ision 
control  system. 

(C)  The  manufactur*?r  may  not  modify 
the  lest  vehicle's  evaporative  or 
refueling  emission  control  system  by 
component  addition,  deletion,  or 
substitution. 

(b)(1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
vehicles  sele<:ted  for  testing  and  shall 
not  perform  any  emission  tests  on 
vehicles  selected  for  testuig  pursuant  to 
the  test  order  unless  this  adjustment 
repair,  preparation,  modification,  and/or 
tests  are  documented  in  the 
manufacturer's  vehicla  assembly  and 
inspection  procedures  and  are  actually 
performed  or  unless  these  adjustments 
and/or  tests  are  required  or  permitted 
under  this  subpart  or  are  approved  in 
advance  by  the  Administrator. 

(2)  For  1984  and  later  model  years  the 
Administrator  may  adjust  or  cause  to  be 
adjusted  any  engine  or  vehicle 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  certification.  Selective  Enforcement 
Audit  testing,  and  Production 
Compliance  Audit  testing  in  accordance 
with  §86.090-22(f ){:),  to  any  setting 
within  the  physically  adjustable  range 
of  that  parameter,  as  determined  by  the 
Administrator  in  accordance  with 
§  86.090-22(e)(3)(ii),  prior  to  the 
performanc-e  of  any  tests.  Howe\'er,  if 
the  idle  speed  parameter  is  one  which 
the  Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  a  setting  which 
causes  a  lower  engine  idle  speed  than 
will  be  possible  within  the  physically 
adjustable  range  of  the  idle  speed 
parameter  if  the  manufacturer  had 
accumulated  125  hours  of  service  on  the 
engine  or  4,000  miles  on  the  vrfiicle 
under  paragrai*  M  of  ti»K  section,  all 
other  parameters  being  identically 
adjusted  for  the  purpose  of  competrison. 


The  manufacturer  may  be  requested  to 
supply  information  to  estabhsh  such  an 
ahemative  minimum  idle  speed.  The 
Administrator,  in  making  or  specifying 
such  adjustments,  will  consider  the 
effect  of  the  deviation  from  the 
manufacturer's  recommpnded  setting  on 
emissions  performance  characteristics 
as  well  as  the  likehhood  that  similar 
settings  will  occur  on  in-use  hea\-y-duty 
engines  or  tight-duty  trucks.  In 
determining  likelihood,  the 
Administrator  will  consider  factors  such 
as.  but  not  limited  to,  the  effect  of  the 
adjustment  on  engine  or  vehicle 
performance  characteristics  and 
sun'eillance  information  from  similar 
in-use  vehicles. 

(c)  Prior  to  performinv  emission 
testing  on  an  SEA  test  engine,  the 
manufacturer  may  accumulate  on  each 
engine  a  number  of  hours  of  service 
equal  to  the  greater  of  125  hours  or  the 
number  of  hours  the  manufacturer 
accumulated  durmg  certification  on  the 
emission-data  engine  corresponding  to 
the  configuration  specified  in  the  test 
order.  Prior  to  performing  emission 
testing  on  an  SE.A  test  vehicle,  the 
manufacturer  may  accumulate  on  each 
vehicle  a  number  of  miles  equal  to  the 
greater  of  4.000  miW.  or  the  number  of 
miles  the  manufacturer  accumulated 
during  certification  en  the  emission- 
data  vehicle  corresjwnding  to  the 
configuration  specified  in  the  test  order. 

(1)  Ser%ice  or  mileage  accumulation 
must  be  performed  in  a  manner  using 
good  engineering  judgment  to  obtain 
em.ission  results  representative  of 
normal  production  \-ehicles.  This 
service  or  milonge  accumulation  must 
be  consistent  with  the  new  vehicle 
break-in  instructions  contained  in  the 
applicable  vehicle  owner's  manual,  if 
any. 

(2)  The  manufacturer  shall 
accumulate  service  at  a  minimum  rate  of 
16  hours  per  engine  or  mileage  at  a 
minimum  rate  of  300  miles  per  vehicle 
during  each  24-hcur  period,  unless 
otherwise  provided  by  the 
Administrator. 

(i)  The  first  24-hour  period  for  service 
or  mileage  accumulation  shall  begin  as 
soon  as  authoriiation  checks, 
inspections  and  preparations  are 
completed  on  each  engine  or  vehicle. 

(ii  1  The  minimum  service  or  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer's  service  or 
mileage  accimiulation  target  is  less  than 
the  minimum  rate  specified  (16  hours  or 
300  miles  per  day),  then  the  minimum 
daily  accumulation  rate  shall  be  equal  to 
the  manufacturer's  service  or  mileage 
accumulation  target. 
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(3)  Service  or  mileage  accumulation 
shall  be  completed  on  a  sufficient 
number  of  test  engines  or  vehicles 
during  consecutive  24-hour  periods  to 
assure  that  the  number  of  engines  or 
vehicles  tested  per  day  fulfills  the 
requirements  of  paragraph  (g)  of  this 
section. 

(d)  The  manufacturer  shall  not 
perform  any  maintenance  on  test 
vehicles  or  engines  after  selection  for 
testing,  nor  shall  the  Administrator 
allow  deletion  of  any  test  vehicle  or 
engine  from  the  test  sequence,  unless 
requested  by  the  manufacturer,  and 
approved  by  the  Administrator  before 
any  test  vehicle  or  engine  maintenance 
or  deletion. 

(e)  The  manufacturer  shall 
expeditiously  ship  test  engines  or 
vehicles  from  the  point  of  selection  to 
the  test  facility.  If  the  test  facility  is  not 
located  at  or  In  close  proximity  to  the 
point  of  selection,  the  manufacturer 
shall  assure  that  the  test  engines  or 
vehicles  arrive  at  the  test  facility  within 
24  hours  of  selection:  Except,  that  the 
Administrator  may  approve  more  time 
based  upon  a  request  by  the 
manufacturer  accompanied  by  a 
satisfactory  justification. 

(fl  If  an  engine  or  vehicle  cannot 
complete  the  service  or  mileage 
accumulation  or  emission  test  because 
of  a  malfunction,  the  manufacturer  may 
request  that  the  Administrator  authorize 
the  repair  of  that  engine  or  vehicle  or  its 
deletion  from  the  test  sequence. 

(g)  Whenever  the  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart,  the 
manufacturer  shall  notify  the 
Administrator  within  one  working  day 
of  rea,'ipt  of  the  test  order,  which  test 
facihty  will  be  used  to  comply  with  the 
test  order  and  the  number  of  available 
test  cells  at  that  facility.  If  no  test  cells 
are  available  at  the  desired  facility,  the 
manufacturer  must  provide  alternate 
testing  capability  satisfactory  to  the 
Administrator. 

(1)  Hea\7-duty  engine  manufacturers 
with  projected  sales  for  the  I'nited 
States  market  for  that  year  of  30,000  or 
greater  shall  complete  emission  testing 
at  their  facility  on  a  minimum  of  two 
engines  per  24-hour  period,  including 
each  voided  test  and  each  diesol  engine 
smoke  test. 

(2)  Heav^-duty  engine  manufacturers 
with  projected  sales  for  the  United 
States  market  for  that  year  of  less  tlian 
30,000  shall  complete  emission  testing 
at  their  faciUty  on  a  minimum  of  one 
engine  per  24-hour  period,  including 
each  voided  test  and  each  diesel  engine 
smoke  test. 

(3)  Light-duty  truck  and  heavy-duty 
vehicle  manufacturers  shall  perform  a 


combination  of  tests  pursuant  to 
paragraph  (a)  of  this  section  so  that  a 
mijiimum  of  four  tests  are  performed 
per  24  hour  period,  including  voided 
tests,  for  each  available  test  cell. 

(4)  The  Administrator  may  approve  a 
longer  period  based  upon  a  request  by 
a  manufacturer  accompanied  by 
satisfactory  justification. 

(h)  The  manufacturer  shall  perform 
test  engine  or  vehicle  selection, 
shipping,  preparation,  service  or 
mileage  accumulation,  and  testing  in 
such  a  manner  as  to  assure  that  the 
audit  is  performed  in  an  expeditious 
manner. 

(i)  The  manufacturer  may  retest  any 
test  vehicle  or  engine  after  a  fail 
decision  has  been  reached  in 
accordance  with  §86.1010-2001(d) 
based  on  the  first  test  on  each  vehicle 
or  engine;  except  that  the  Administrator 
may  approve  retests  at  other  times 
during  the  audit  based  upon  a  request 
by  the  manufacturer  accompanied  by  a 
satisfactory  justification.  The 
manufacturer  may  test  each  vehicle  or 
engine  a  total  of  three  times.  The 
manufacturer  shall  test  each  vehicle  or 
engine  the  same  number  of  times.  The 
manufacturer  may  accumulate 
additional  service  or  mileage  before 
conducting  retests,  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section. 

4.  A  new  §86.1009-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  81.1009-2001    Calculation  and  reporting 
of  test  results. 

(a)  Initial  test  results  are  calculated 
following  the  Federal  Test  Procedure 
specified  in  §86.1008-2001(a). 
Rounding  is  done  in  accordance  with 
ASTM  E  29-e7  (reapproved  1980)  (as 
refferenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(;7)  to  the  number  of 
decimal  places  contained  in  the 
applicable  emission  standard  expressed 
to  one  additional  significant  figure. 

(b)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  derived 
in  paragraph  (a)  of  this  section  for  each 
test  vehicle  or  engine,  dividing  by  the 
number  of  times  that  specific  test  has 
been  conducted  on  the  vehicle  or 
engine,  and  rounding  to  tlie  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67  (reapproved  1980}  (as 
referenced  in  §  86.094- 
28|a)(4)(i){B)(2)(ii)). 

(c)  Final  deteriorated  test  results.  (1) 
The  final  deteriorated  test  results  for 
each  light-duty  truck,  heavy-duty 
engine,  or  heavy-duty  vehicle  tested 
according  to  subpart  B,  C,  D,  I,  M,  N,  or 


P  of  this  part  are  calculated  by 
multiplying  or  adding  the  final  test 
results  by  the  appropriate  deterioration 
factor  derived  from  the  certification 
process  for  the  engine  or  evaporative/ 
refueling  family  and  model  year  to 
which  the  selected  configuration 
belongs.  For  the  purpose  of  this 
paragraph,  if  a  multiplicative 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than  one, 
that  deterioration  factor  shall  be  one.  If 
an  additive  deterioration  factor  as 
computed  during  the  certification 
process  is  less  than  zero,  that 
deterioration  factor  will  be  zero. 

(2)  Exceptions.  There  are  no 
deterioration  factors  for  light-duty  truck 
emissions  obtained  during  testing  in 
accordance  with  subpart  O  of  this  part 
or  with  §86.146-96.  Accordingly,  for 
the  CST  and  the  fuel  dispensing 
spitback  test  the  term  "final  deteriorated 
test  results"  means  the  final  test  results 
derived  in  paragraph  (b)  of  this  section 
for  each  test  vehicle. 

(3)  The  final  deteriorated  test  results 
obtained  in  paragraph  (c)  (1)  and  (2)  of 
this  section  are  rounded  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  emission  standard. 
Rounding  is  done  in  accordance  with 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  §  86.094- 
28(a)(4)(i)(B)(2)(ifl). 

(d)  Within  five  working  days  after 
completion  of  testing  of  all  engines  or 
vehicles  pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 

(1)  The  location  and  description  of  the 
manufacturer's  emission  test  facilities 
which  were  utilized  to  conduct  testing 
reported  pursuant  to  this  section. 

(2)  The  applicable  standards  or 
compliance  levels  against  which  the 
engines  or  vehicles  were  tested. 

(3)  Deterioration  factors  for  the 
selected  configuration. 

(4)  A  description  of  the  engine  or 
vehicle  and  any  emission-related 
component  selection  method  used. 

(5)  For  each  test  conducted. 

(i)  Test  engine  or  vehicle  description 
including: 

(A)  Configuration,  engine  family,  and 
evaporative/refueling  family 
identification. 

(B)  Year,  make,  build  date,  and  model 
of  vehicle. 

(C)  Vehicle  Identification  Number. 

(D)  Miles  acctimulated  on  vehicle, 
(ii)  Location  where  mileage 

accumulation  was  conducted  and 
description  of  accumulation  schedule. 

(iii)  Test  number,  date  initial  test 
results,  final  results  and  final 
deteriorated  test  results  for  all  valid  and 
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invalid  exhaust  emission  tests,  and  the 
reason  for  invalidation,  if  applicable. 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation, 
maintenance  and/or  testing  which  was 
performed  on  the  test  engine  or  vehicle 
and  has  not  been  reported  pursuant  to 
any  other  paragraph  of  this  subpart  and 
will  not  be  performed  on  all  other 
production  engines  or  vehicles. 

(v)  Where  an  engine  or  vehicle  was 
deleted  from  the  test  sequence  by 
authorization  of  the  Administrator,  the 
reason  for  the  deletion. 

(vi)  For  all  vahd  and  invalid  exhaust 
emission  tests,  carbon  dioxide  emission 
values  for  LDTs  and  brake- specific  fuel 
consumption  values  for  HDEs. 

(vii)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
motor  vehicles  being  manufactured  by 
the  manufacturer  do  in  fact  conform 
with  the  regulations  with  respect  to 
which  the  certificate  of  conformity  was 
issued. 

(61  The  following  statement  and 
endorsement: 

This  report  is  submittpd  pursuant  lo 
sections  206  and  208  of  the  Clean  Air  Act. 
This  Selective  Enforcement  Audit  was 
conducted  in  complete  conformance  with  all 
applicable  regulations  under  40  CFR  part  86 
and  the  conditions  of  the  test  order  No 
emission  related  change(s)  to  production 
processes  or  quality  control  procedures  for 
the  engine  or  vehicle  configuration  tested 
have  been  made  between  receipt  of  this  test 
order  and  conclusion  of  the  audit.  All  data 
and  infonnation  reported  herein  is,  to  the 
best  of 

(Company  Name) 

knowledge,  true  and  accurate.  I  am  aware  of 
the  penalties  associated  with  violations  of  the 
Clean  Air  Act  and  the  regulations  thereunder. 

(Authorized  Company  Representative) 

5.  A  new  §  86.1010-2001  is  added  to 
subpart  K  to  read  as  follows: 

§  86. 1 01 0-2001     Compliance  with 
acceptable  quality  level  and  passing  and 
falling  criteria  for  Selective  Enforcement 
Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

fb)  A  failed  vehicle  or  engine  is  one 
whose  final  deteriorated  test  results 
pursuant  to  §  86.1 009-2001  (c)  exceed  at 
least  one  of  the  applicable  emission 
standards  associated  with  the  test 
procedures  pursuant  to  §  86.1008- 
2001(a). 

(c)(1)  Pass/fail  criteria.  The 
manufacturer  shall  test  light-duty 


trucks,  heavy-duty  engines,  or  heavy- 
duty  vehicles  comprising  the  test 
sample  until  a  pass  decision  is  reached 
for  all  of  the  pollutants  associated  with 
all  of  the  test  procedures  pursuant  to 
§  86.1008-2001(8)  or  a  fail  decision  is 
reached  for  one  of  these  pollutants.  A 
pass  decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  or 
engines,  as  defined  in  paragraph  (b)  of 
this  section,  for  each  pollutant  is  less 
than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  or 
engines  for  one  pollutant  is  greater  than 
or  equal  to  the  fail  decision  number 
appropriate  to  the  cumulative  number  of 
vehicles  tested.  The  pass  and  fail 
decision  numbers  associated  with  the 
cumulative  number  of  vehicles  tested 
are  determined  by  use  of  the  tables  in 
appendix  X  of  this  part  appropriate  to 
the  projected  sales  as  made  by  the 
heavy-duty  engine  or  hpavy-dutv 
vehicle  manufacturer  in  its  Application 
for  Certification,  or  as  made  by  the  light- 
duty  truck  manufacturer  in  its  report 
submitted  under  §600.207-80{a)(2)  of 
this  chapter  (Automobile  Fuel  Economy 
Regulations).  In  the  tables  in  appendix 
X  of  this  part,  sampling  plan  "stage" 
refers  to  the  cumulative  number  of 
vehicles  or  engines  tested.  Once  a  pass 
decision  has  been  made  for  a  particular 
pollutant  associated  with  a  particular 
test  procedure  pursuant  to  §  86.1008- 
2001(a),  the  number  of  vehicles  or 
engines  whose  final  deteriorated  test 
results  exceed  the  emission  standard  fur 
that  pollutant  may  not  be  considered 
any  further  for  purposes  of  the  audit. 

(2)  CST  criteria  only.  For  CST  testing 
pursuant  to  subpart  O,  a  pass  or  fail 
decision  is  determined  according  to  the 
pass/fail  criteria  described  in  paragraph 
|c)(l)  of  this  section,  except  that  for  each 
vehicle,  the  CST  in  its  entirety  is 
considered  one  pollutant. 

(d)  Passing  or  faihng  of  an  SEA  audit 
occurs  when  the  decision  is  made  on 
the  last  vehicle  or  engine  required  to 
make  a  decision  under  paragraph  (c)  of 
this  section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

PART  88— CLEAN-FUEL  VEHICLES 

1.  The  authority  citation  for  part  88 
continues  to  read  as  follows: 


Authority:  42  U.S  C  7410,  7418,  7581. 
7582,  7583,  7584,  7586,  7588,  7589,  and 
7601(a). 

2.  A  new  §  88.31 1-98  is  added  to 
subpart  C,  to  read  as  follows: 

§  88.31 1  -98    Emissions  standards  for 
Inherentty  Low-Emission  Vehicles. 

Section  88  311-98  includes  text  that 
specifies  requirements  tiiat  differ  from 
§'88.311-93.  Where  a  paragraph  in 
§88.311-93  is  identical  and  appHcable 
to  §  88.311-98.  this  may  be  indicated  by 
specifying  the  corresponding  pciragraph 
and  the  statement  "'[Reserved).  For 
guidance  see  §88.311-93." 

(a)  heading  through  (a)(l)(ii) 
(Reserved).  For  guidance  see  §88.311- 
93. 

(iii)  The  vehicle  must  meet  other 
special  requirements  applicable  to 
conventional  or  clean-fuel  vehicles  and 
their  fuels  as  described  in  any  other 
regulations  in  40  CFR  chapter  I, 
subchapter  C,  including  40  CFR  parts  86 
and  88  (e.g..  onboard  refueling 
provisions). 

(b)  through  (e)  [Reserved].  For 
guidance  see  §88.311-93. 

PART  600— FUEL  ECONOMY  OF 
MOTOR  VEHICLES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Title  III  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Puh  L.  94- 
163.  89  Stat.  871,  Title  IV  of  the  National 
Energy  Conservation  Policy  Act  of  1978.  Pub. 
L.  95-619,  92  Stat   3206,  Section  371  of  the 
.North  American  Free  Trade  Agreement 
Implementation  Act  of  1993,  Pub.  L.  103- 
182.  107  Stat.  2057. 

2.  Section  600.111-80  in  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§60ai11-80    Test  procedures. 

(a)  The  test  procedures  to  be  followed 
for  generation  of  the  city  fuel  economy 
data  are  those  prescribed  in  §§  86.127- 
94  through  86.138-78  of  this  chapter,  as 
applicable.  (The  evaporative  and 
refueling  loss  portions  of  the  test 
procedure  may  be  omitted  unless 
specifically  required  by  the 
Administrator.) 
*         •         •         •         • 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  91-60;  Notice  4] 
RIN2127AE42 

Light  Truck  Average  Fuel  Economy 
Standards;  Model  Years  1996-1997 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 
trucks  manufactured  in  model  years 
(MY)  1996-97.  The  issuance  of  the 
standard  is  required  by  Title  V  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  The  (combined)  standard 
for  all  light  trucks  manufactured  by  a 
manufacturer  is  20.7  mpg  for  botli  MY 
1996  and  MY  1997.  The  agency  also 
refers  interested  parties  to  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM).  addressing  light  truck  CAFE 
standards  for  MYs  1998-2006, 
published  in  today's  Federal  Register. 
DATES:  The  amendment  is  effective  May 
6, 1994.  The  standard  applies  to  the 
1996  and  1997  model  years.  Petitions 
for  reconsideration  must  be  submitted 
within  30  days  of  publication. 
ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  SU-eet  SVV., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Office  of  Market  Incentives, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590  (202-366-0846). 

SUPPLEMENTARY  INFORMATION: 

Table  of  ContenU 

I.  Background 

II.  Summary  of  Decision 
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97 

A.  Manufacturer  Projections 

B.  Possible  Additional  Actions  to  Improve 
MYs  1996-97  CAFE 

C.  Manufacturer-Specific  CAFE 
Capabilities 

IV.  Other  Federal  Standards 

A.  Safety  Standards 

B.  Revised  Emissions  Standards 

C.  Test  Weight  for  Light  Trucks  over  6.000 
Pounds  GVWR 

D.  Phase-out  of  Chlorofluorocarbons 

V.  Domestic/Import  Fleet  Distinction 

VI.  The  Need  of  the  Nation  to  Conserve 

Energy 

VII.  Determining  the  Maximum  Feasible 
Average  Fuel  Economy  Level 

A.  Interpretation  of  "Feasible" 


B.  Industry-wide  Considerations 

C.  Petroleum  Consumption 

D.  The  MYs  1996-97  Standard 

VIll.  Rulemaking  Analyses  and  Notices 

A.  Economic  Impacts 

B.  National  Environmental  Policy  Act 

C.  Regulatory  Flexibility  Act 

D.  Executive  Order  12612  (Federalism) 
f.  Civil  Justice  Reform 

F.  Department  of  Energy  Review 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
eriacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  an 
automotive  fuel  economy  regulatory 
program.  That  provision  added  a  new 
title,  title  V,  "Improving  Automotive 
Efficiency,"  to  the  Motor  Vehicle 
Information  and  Cost  Saving  Act  (the 
Act).  Title  V  provides  for  the 
establishment  of  average  fuel  economy 
standards  for  cars  and  light  trucks. 

Section  502(b)  of  the  Act  requires  the 
Secretary  of  Transportation  to  issue 
light  truck  fuel  economy  standards  for 
each  model  year.  Standards  are  required 
to  be  set  at  least  18  months  prior  to  the 
b^inning  of  the  model  year.  The  Act 
provides  that  the  fuel  economy 
standards  are  to  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
determining  maximum  feasible  average 
fuel  economy  level,  the  Secretary  is 
required  under  section  502(e)  of  the  Act 
to  consider  four  factors:  technological 
feasibility;  economic  practicability;  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  energy. 
(Responsibility  for  the  automotive  fuel 
ec»nomy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015, 
June  22. 1976)). 

Chi  October  8. 1991,  NHTSA 
published  in  the  Federal  Register  (56 
FR  50694)  a  questionnaire  concerning 
fuel  economy  standards  for  MYs  1995- 
1997.  The  comments  received  in 
response  to  the  questiormaire  are 
available  in  Docket  No.  91-50. 

After  analyzing  the  responses  to  the 
questionnaire  and  reviewing  other 
available  data,  NHTSA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  average  fuel  economy 
standards  for  light  trucks  for  MYs  1995- 
97.  57  FR  61377  (December  24, 1992). 
The  agency  proposed  to  select  the 
standards  from  within  a  range  of  20.5— 
21.0  mpg  for  MY  1995,  and  20.5-21.5 
mpg  for  MYs  1996  and  1997.  These 
ranges  were  based  on  the  agency's 
tentative  evaluation  of  manufacturer 
capabilities. 


In  response  to  the  December  24. 1992 
NPRM,  the  agency  received  comments 
from  General  Motors  (CM),  Ford. 
Chrysler,  the  American  Automobile 
Manufacturers  Association  (AAMA, 
formerly  the  Motor  Vehicle 
Manufacturers  Association),  Rover 
Group,  the  National  Automobile  Dealers 
Association,  and  about  50  organizations 
concerned  about  the  continuing 
availability  to  consumers  of  a  full  range 
of  light  trucks,  including,  among  others, 
the  Coalition  for  Vehicle  Choice, 
Consumer  Alert,  and  the  Competitive 
Enterprise  Institute  (CEI).  The  issues 
raised  by  the  commenters  are  addressed 
below. 

On  April  7,  1993,  the  agency 
published  a  final  rule  establishing  a  20  6 
mpg  combined  average  fuel  economy 
standard  for  light  trucks  manufactured 
in  MY  1995  (58  FR  18019).  The  limited 
time  then  available  to  promulgate  a  final 
rule  for  MY  1995  precluded  a  thorough 
consideration  of  the  issues  related  to 
light  truck  CAFE  standards  for  MYs 
1996-97.  Therefore,  NHTSA  announced 
that  it  would  reach  a  decision  later  with 
respect  to  the  light  truck  standard  for 
those  model  years. 

Subsequent  to  publication  of  the  final 
rule  establishing  the  CAFE  standard  for 
MY  1995,  NHTSA  received  another 
comment  from  Ford,  in  which  the 
manufacturer  revised  some  of  the  risks 
and  opportunities  it  believed  it  faced  in 
MYs  1996-97.  This  resulted  in  revised 
CAFE  projections  for  those  years.  The 
Department  also  received  a  letter  from 
the  Energy  Conser\'ation  Coalition  (ECC) 
recommending  that  light  truck  CAFE  for 
those  years  be  sharply  increased.  ECC's 
letter  was  signed  by  ECC,  itself,  as  well 
as  the  Environmental  &  Energy  Study 
Institute.  Public  Citizen,  Sierra  Club, 
American  Council  for  an  Energy- 
Efficient  Economy,  Center  for  Auto 
Safety,  and  U.S.  Public  Interest  Research 
Group. 

II.  Summary  of  Decision 

Based  on  its  analysis,  the  agency  is 
establishing  a  combined  average  fuel 
economy  standard  for  MYs  1996  and 
1997  at  20.7  mpg.  The  agency  notes  that 
the  relatively  short  leadtime  for  MYs 
1996-97  precludes  significant 
technological  changes  beyond  that 
which  manufacturers  have  already 
planned.  Given  the  continuing  need  to 
conserve  energy,  as  discussed  elsewhere 
in  this  notice,  and  the  increasing  ratio 
of  light  truck  to  passenger  car  sales, 
NHTSA  desires  to  insure  that  feasible 
light  truck  CAFE  improvements  will 
continue  to  be  made.  To  achieve  this 
goal,  the  agency  has  published  an 
ANPRM  in  today's  Federal  Register 
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addressing  light  truck  CAFE  standards 
forMYs  1998-2006. 

NHTSA  is  eliminating^  the 
requirement  that  captive  i.T.ports  and 
other  light  trucks  he  rtqrr'-d  io  meet 
C^FE  standards  sepan'.cly  Bi^-nnirg 
in  MY  199B,  the:!^  wiil  be  a  combined 
.standard  th.^t  '.vi'.i  nppl%  \d  each 
manii^'hcturer's  light  irji  V  fleet  in  its 
entirety. 

III.  Manufacturer  Capabilities  fnr  MYs 
l?G5-97 

In  evaluating  manufictunrs'  ^Jr■! 
eccMon^y  capabilities  fr,rN!Ys  t:)^<6-97, 
the  ac"nf  y  has  analyzed  manufiHtiirers' 
curre!:t  pr'^jections  and  underlying 
produc'  plans  and  has  considi  a*d  what, 
if  any.  additional  actions  the 
manufacturers  could  take  to  i.-nprove 
their  fuel  economy.  A  more  detantd 
discussion  of  these  issues  is  contained 
in  the  agency's  Regulatory  Evaluation, 
which  is  being  placed  in  the  docket  for 
this  notice.  Some  of  the  information 
included  in  the  Regulatory  Evaluation, 
including  the  details  of  manufacturers' 
future  product  plans,  has  been 
determined  by  the  agency  to  be 
confidential  business  information 
whose  release  could  cause  competitive 
harm.  The  public  version  of  the 
Regulatory  Evaluation  omits  the 
confidential  information. 

A.  Manufacturer  Projections 

1.  General  Motors 

As  discussed  in  the  NPRM,  General 
Motors  (CM)  projected  in  December 
1991  that  it  could  achieve  a  light  truck 
CAFE  level  of  20.7  mpg  for  MYs  1996- 
97.  In  its  February  1993  comment  on  the 
NPRM.  GM  revised  its  prelection 
slightly  downward,  to  20.5  mpg.  By 
comparison,  in  a  mid-model  year  report 
submitted  in  July  1992.  GM  projected  a 
MY  1992  CAFT-  of  20.2  mpg.  In  its  mid- 
mcKiel  year  report  submitted  in  luly 
1993,  it  proie<.ted  a  MY  1993  CAFE  of 
19.arripg. 

GM  stated  in  its  February  1993 
c  omment  that  the  light  trucjt  CAFE 
standard  for  MYs  199&-97  'should  be 
.st't  no  higher  than  20. .S  mpg,  and  e\'fn 
tiiat  may  be  too  high." 

2.  Ford 

Ford  projected  in  January  1992  that  if 
could  achieve  a  light  tnick  CAFE  level 
of  21.6  mpg  for  MY  1996.  and  21.5  mpg 
for  MY  1997.  These  projections  were 
revised  by  Ford  in  a  May  1993  letter 
updating  its  comment  to  the  NPRM, 
which  stated  that,  after  re-evaluating  the 
risks  and  opportunities  it  faced  in  those 
model  years,  it  could  achieve  a  light 
truck  CAFE  level  of  21.1  mpg  in  MY 
1996  and  21.6  mpg  in  MY  1997.  Ford 


stoted  that  the  risk  factors  could  nduce 
it.s  C.\FE  level  for  MY  1996  to  as  low  as 
20.8  mpg.  and  for?vIY  1997  to  21.0  mpg. 
Py  cojnp.irison,  in  its  final  modol  yp.ir 
data  submitted  to  the  Environmental 
Prot'.H.tion  A^ene  y  (Q'.A  I,  Ford  reported 
a  MY  1992  CAKE  of  20.3  mpg.  In  its 
mid-modid  year  n-port  submitted  to 
NHTSA  in  July  1993,  that  ccmpany 
projected  a  MY  1993  CAFE  of  20  7'mpg. 
Ford  recommended  in  lis  comr-ient  on 
the  NPR-M  that  the  JKency  establish  the 
MY  1996  standard  at  the  same  level  as 
the  MY  19S4  standard.  20.5  mp>-.  It 
comn^ented  thrt  the  a^^enc,'  coiJd  raise 
the  MY  1997  standard  to  a  level  no 
higher  than  21.0  ntpg. 

3.  Chr>-s!er 

Chrysler  projected  in  De'cem't>er  1901 
that  it  could  achieve  a  lisht  truck  CAFE 
level  of  21.0  mpg  for  MYs  1996-97,  In 
its  January  1993  comment  on  the  NPRM, 
Chrysler  revised  its  projection  slightly 
downward,  to  20.8  mpg  for  MY  1996 
and  20.9  mpg  for  MY  1997.  By  way  of 
comparison.  Chrysler  achieved  a  CAFE 
level  of  21.2  mpg  for  MY  1992  according 
to  its  final  model  year  data  as  reported 
to  the  EPA.  and  projected  a  CAFE  level 
of  21.0  mpg  for  MY  1993  in  its  July  1993 
mid-model  year  report  to  NHTSA. 

Chrysler  commented  that  it  supports 
a  standard  of  20.5  mpg  for  MYs  1996- 
97  because  it  does  not  anticipate  any 
major  improvements  in  light  truck  fuel 
economy  through  new  technological 
applications. 

4.  Other  Manufacturers 

Most  light  truck  manufacturers  other 
than  GM.  Ford  and  Chrysler  only 
compete  in  the  small  vehicle  portion  of 
the  light  truck  market  and  are  therefore 
expected  to  achieve  CAFE  levels  well 
above  those  three  companies.  By  way  of 
example,  in  their  mid-model  year 
re-ports  for  1993.  Toyota  proje'rled  a 
light  truck  CAP"E  of  21.8  mpg.  Isuzu  21.8 
mpg,  Mazda  23.6  mpg,  Mitsubishi  21.2 
mpg,  Suhanj  29.1  mpg.  Suziiki  28.9 
mp;'.  afd  Volksw.^gen  21.0  mpg. 

In  the  NPRM,  NHTSA  noted  that  two 
companies,  Ranv^e  Rover  and  PAS, 
pruiected  MY  1992  light  taick  CAFE 
levels  that  are  well  below  tho?e  of  the 
large  domestic  manufacturers.  In  their 
mid-model  year  reports  for  MY  1992. 
Range  Rover  projected  a  CAJi:  level  of 
16.3  mpg  and  PAS  18.6  mpg.  The 
agency  notes  that  in  their  mid-mode! 
year  reports  for  MY  1993,  Range  Rover 
projected  a  CAFE  level  of  15.4  mpg  and 
PAS  18.5  mpg.  Both  of  these  companies 
sell  a  small  number  of  light  trucks  in  the 
U.S.,  on  the  order  of  about  5,000 
vehicles  or  less.  PAS  modifies  GM  light 
trucks. 


One  other  company  which  has  a 
CAFE  capability  belo.v  that  of  the  large 
domestic  manu;'3(jture.-s  is  UMC,  a  small 
dorr.estic  producer  of  d.liverv  vc^-s. 
That  conipriny  proj<.n-:ts  s-elling  950  light 
trucks  in  MY'i9S3,  with  a  CAi^  of  18.8 
mpg. 

B.  Pof^aihlf  Additional  Action  To 
Imprrve  MYs  1996-97  CAFE 

The  agency  aualyzed  the  additio.-.al 
actions  whi„h  manuficturers  may  be 
able  to  take  ti  improv--  their  CAFE 
levels  jbove  those  that  they  currently 
proj'^ct  for  MYs  ir(&6-97.  These  actions 
may  be  di\  ided  into  two  categories: 
further  ttx:hnoIogiral  changes  and 
prc-duct  restrictions. 

1.  Further  Technological  Qiangcs 
The  ability  to  improve  CAFE  by 
further  te<:hnological  changes  to  product 
plans  is  dep-endent  on  the  availability  of 
fuel  efficiency  enhancing  technologies 
that  manufacturers  are  able  to  apply 
within  the  available  time. 

The  agency's  Regulatory  Evaluation 
discusses  the  fuel  efficiency  enhancing 
technologies  which  are  expected  to  be 
available  by  MYs  1996-97.  However,  for 
MYs  1996-97,  limited  leadtime  is  a 
significant  constraint  on  the  increased 
use  of  these  technologies.  NHTSA 
recognizes  that  the  leadtime  necessary 
to  implement  significant  improvements 
in  engines,  transmissions,  aerodynamics 
and  rolling  resistance  is  typically  at 
least  three  years.  Also,  as  the  agency 
discussed  in  establishing  its  final  rule 
for  MYs  1993-94,  once  a  new  design  is 
established  and  tested  as  feasible  for 
production,  the  leadtime  necessary  to 
design  tools  and  test  components  is 
typically  30  to  36  months.  Some 
potential  major  changes  m^y  take  even 
longer.  Leadtimes  for  new  vehicles  are 
usually  at  least  three  years.  Further, 
light  trucks  have  a  long  model  hfe,  i.e., 
8-10  years  or  more.  If  a  manufadurer 
must  make  a  major  model  change  ahead 
of  its  normal  schedule,  this  change  may 
have  a  significant,  unprogrammed 
financial  impart,  NHTS.A  notes  that 
AAMA  staled  in  its  comment  that  the 
above  leadtimes,  which  the  agency  cited 
in  the  NPRM,  ^ro  more  t\-pical  for 
passenger  cars  and  that  truck  leadtimes 
are  even  longer. 

Given  the  leadtime  constraint,  the 
agency  does  not  believe  that 
manufacturers  can  achieve  significant 
improvements  in  their  projected  MYs 
1996-97  CAFE  levels  by  additional 
technological  actions. 

2.  Product  Restrictions 

As  an  alternative  to  technological 
improvements,  manufacturers  could 
improve  their  CAFE  by  restricting  their 
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product  offerings,  e.g.,  limiting  or 
deleting  production  of  particular  larger 
light  truck  models  and  larger 
displacement  engines.  Such  product 
restrictions,  if  made  necessary  by 
selection  of  a  C\FE  standard  that  is 
above  manufacturers'  capabilities,  could 
result  in  adverse  economic  impacts  on 
the  industr>'  and  the  economy  as  a 
whole. 

To  develop  an  independent  indicator 
of  the  potential  impacts  of  a  standard 
that  could  be  met  only  by  product 
restrictions,  the  agency  e.stimated  the 
loss  of  production  associated  with 
sufficient  production  restrictions  by  GM 
to  raise  its  CAFE  by  0.5  mpg.  To 
estimate  this  effect,  the  agency 
eliminated  production  of  GM's  least  fuel 
efficient  models  until  the  desired 
improvement  in  CA-PT  was  achieved. 
NHTSA  stated  in  the  NPRM  that  this 
approach  tends  to  yield  the  maximum 
possible  negative  impacts,  because  it 
does  not  include  the  possibility  of 
consumers  accepting  a  smaller  truck  or 
engine,  or  switching  to  vehicles  over 
8500  pounds  GV\VR.  Also,  it  ignores  the 
possibility  of  additional  technological 
improvements  to  these  truck  fleets,  or 
compliance  through  the  use  of  credits 
earned  in  other  model  years. 

For  MY  1996.  the  NHTSA  analysis 
indicates  that  to  increase  its  CAFE  by 
0.5  mpg  by  restricting  sales,  GM  could 
suffer  a  sales  loss  of  up  to  151,000  units 
of  its  projected  light  truck  production 
for  that  year.  The  potential  job  losses 
under  this  scenario  in  manufacturer  and 
.supplier  industries  could  total  roughly 
25,000.  For  MY  1997,  a  similar  increase 
in  CAFE  of  0.5  mpg  could  cause  GM  a 
sales  loss  of  up  to  142,000  units,  with 
a  concurrent  potential  loss  to  the 
industry  of  nearly  24,000  jobs. 

CM  comm.ented  that  it  takes  issue 
with  NHTSA 's  statement  that  its 
analysis  of  job  losses  is  necessarily  an 
upper  bound.  That  company  stated  that 
it  could  be  that  a  manufacturer's 
product  restrictions  would  not  be  done 
by  eliminating  the  least  fuel  efficient 
vehicles  first  from  its  CAFE  fleet,  but  a 
manufacturer  could  instead  choose  to 
restrict  products  based  not  only  on  their 
fuel  efficiency  but  also  their  profit 
contributions.  GM  stated  that  this 
strategy  could  lead  to  larger  lost  sales 
and  jobs. 

Given  the  considerations  discussed 
above.  NHTSA  concludes  that 
sig.nificant  product  restrictions  should 
not  be  considered  as  part  of 
manufacturers'  capabilities  to  improve 
their  MYs  1996-97  CAFE  levels. 


C.  Manufacturer-Specific  CAFE 
Capabilities 

As  discussed  later  in  this  notice. 
NHTSA  takes  "industrywide 
considerations"  into  account  in  setting 
fuel  economy  standards.  In  carrying  this 
out,  the  agency  has  traditionally  focused 
on  the  least  capable  manufacturer  with 
a  substantial  share  of  light  truck  sales. 
For  MYs  1996-97.  the  agency  has 
determined  that  GM  is  the  iea.st  capable 
manufacturer  with  a  substantial  share  of 
sales. 

1.  GM 

As  indicated  above,  GM  currently 
fM-ojt'Cts  its  MYs  1996-97  li^jht  truck 
G.'KFE  levt-i  at  -0.5  mpg.  It  has  also 
ide.itified  certain  risks  related  to 
technology  and  mix  which  it  says  could 
reduce  its  CAFE  level  by  as  much  as  0.5 
mpg  in  MY  1996  and  0.3  mpg  in  MY 
1997.  As  discussed  in  the  Regulatory 
Evaluation,  however,  the  agency  has 
analyzed  these  potential  risks  and 
believes  that  they  are  unlikely  to  have 
as  large  an  effect  as  GM  believes.  In 
addition,  CM  has  identified  an 
additional  product  action  it  is 
considering  which  could  also  reduce  its 
CAFE.  However.  NHTSA  believes  the 
issues  of  whether  GM  will  actually  take 
the  product  action,  and  if  so,  what  the 
fleet  penetration  would  be  for  MYs 
1996-97.  are  too  speculative  to  justify 
an  adjustment  to  GM's  CAFE  capability. 
NHTSA  notes  that  it  is  not  identifying 
the  product  action  because  it  is 
confidential  business  information. 

After  carefully  evaluating  GM's 
product  plan,  NHTSA  believes  that 
company  is  capable  of  achieving  a  light 
truck  CAFE  of  20.7  mpg  in  both  MYs 
1996  and  1997.  The  factors  explaining 
the  difference  between  GM's  projection 
and  the  agency's  estimate  of  its 
capability  are  discu.ssed  below. 

First,  as  di.scussed  in  the  NPRM.  GM 
projects  that  a  much  larger  portion  of  its 
MYs  1996-97  fleet  will  have  four-wheel 
drive  (4\VD)  than  it  has  had  in  recent 
years,  or  than  its  competitors  are 
projecting.  The  agency  stated  in  the 
NPRM  that  it  is  not  aware  of  any  reason 
to  expect  that  the  4UT)  market  will 
continue  to  increase.  NHTSA  also  stated 
that  it  believes  there  are  alternatives  to 
4\VD.  including  traction  control. 

GM  commented  that  it  believes  its 
forecast  of  MYs  1996-97  4WD 
penetration  is  realistic,  stating  that 
competitors'  actions  in  the  4WD 
segments,  the  use  of  all-wheel  drive 
configurations  and  market  data  for 
future  years  support  its  projections.  GM 
also  argued  that  traction  control  is  not 
an  alternative  to  4WD  trucks  since  it  has 
little  benefit  for  off-road  applications. 


The  agency  continues  to  believe  that 
it  is  unlikely  that  the  4WD  market  share 
will  increase  appreciably  for  the  fleet  in 
general,  or  for  GM  in  particular,  over  the 
timeframe  between  now  and  MYs  1996- 
97.  Since  the  mid-1980's,  the  4WD  share 
of  total  light  truck  sales  for  each  model 
year  has  consistently  been  within  the 
range  of  32-35  percent.  No  data  have 
been  presented  to  the  agency  which 
demonstrate  that  this  share  will 
significantly  change  by  MYs  1996-97. 
The  agency  notes  that,  while  it  agrees 
that  traction  control  isn't  an  alternative 
to  4VVD  for  off-road  applications,  it 
would  be  a  reasonable  alternative  for 
on-road  use  for  many  consumers.  No 
evidence  has  been  pre.';ented  to  the 
agency  which  shows  that  there  will  be 
increased  need  or  demand  for  more 
4\VD  or  off-road  vehicles. 

As  discussed  in  the  Regulatory 
Evaluation,  since  NHTSA  believes  that 
GM's  MYs  1996  and  1997  product  plans 
overstate  the  percentage  of  4WD 
vehicles  that  it  will  sell,  the  agency  has 
adjusted  that  company's  CAFE 
projections  to  reflect  what  it  believes  is 
a  more  realistic  share.  In  making  this 
adjustment,  the  agency  assumed  that 
GM's  4 WD  percentage  for  MYs  1996-97 
will  be  the  same  as  for  MY  1993.  the 
model  year  in  which  GM  had  its  highest 
4\VD  share  ever.  NHTSA  also  refined 
the  analysis  presented  in  the 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  to  more  accurately  reflect  the 
particular  vehicles  that  GM  is  likely  to 
sell  more  of  and  less  of.  With  this 
adjustment,  and  assuming  that  the  4WD 
share  of  GM's  light  truck  fleet  for  MYs 
1996-97  is  consistent  with  both  that 
company's  and  its  competitors' 
historical  levels,  its  CAFE  would  be 
more  than  0.1  mpg  higher  in  MY  1996. 
although  it  would  be  less  than  half  that 
amount  higher  in  MY  1997. 

NHTSA  stated  in  the  NPRM  that  the 
GM  fleet  leads  the  other  manufacturers 
in  every  engine  performance  calculation 
carried  out  by  the  agency  and  that  GM's 
performance  levels  are  detrimental  to  its 
fuel  economy  performance.  The  agency 
indicated,  for  example,  that  if  GM's  light 
truck  fleet  for  Mi'  1995  were  closer  to 
the  values  achieved  by  other 
manufacturers  for  the  various 
performance  measurements,  GM's  CAFE 
values  in  that  model  year  might  be 
improved  by  between  0.3  and  0.4  mpg. 

GM  commented  that  it  disagrees  with 
the  agency's  assessment  in  the  NPRM 
that  GM's  CAFE  could  be  boosted  0.4 
mpg  by  lowering  engine  performance. 
That  company  stated  that  it  believes  that 
NHTSA 's  performance  adjustment  was 
based  on  an  incorrect  sales  weighted 
analysis  of  GM's  performance  levels 
compared  to  its  competitors.  GM  stated 
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that  a  manufacturer's  average  ■ 
performance  level,  like  many  other 
vehicle  attributes  such  as  average 
weight  or  engine  displacement,  is  a 
function  of  the  mix  it  sells.  That 
company  stated  that  when  its  mix  is 
compared  to  its  competitors'  mix,  GM's 
performance  levels  do  not  appear  to  be 
cut  of  line  with  other  manufacturers. 

As  discussed  in  the  Regulatory 
Evaluation,  the  agency  has  evaluated 
GM's  comment  concerning  comparative 
performance  levels.  NHTSA  has  also 
reviewed  revised  M^'s  1996-97  fleet 
projections  submitted  by  CM  and  Ford, 
which  resulted  in  reduced  fleet  average 
values  for  almost  all  performance 
measures.  In  light  of  these  adjustments, 
NHTSA  has  concluded  that  the 
performance  level  of  the  CM  fleet  is 
only  slightly  greater  than  its  competitors 
and  that  CM  can  make  a  small 
improvement  in  its  MYs  199&-97  light 
track  C-\fT!  by  bringing  its  performance 
levels  more  in  line  with  its  competitors. 
The  value  of  a  CAFE  adjustment  if  CM 
were  to  reach  comparable  levels  of 
performance  would  be  nearly  0.2  mpg  in 
both  MYs  1996  and  1997. 

NHTSA  believes  that  there  are  few 
other  opportunities  available  to  GM  to 
make  small  im.provements  in  its  MYs 
1906-97  light  truck  CAFE.  There  is  little 
time  left  before  the  start  of  the  MY  1996 
production  in,  roughly,  July  199.^.  It  is 
unlikely  that  GM  can  make  any 
significant  technological  change  to  its 
products  to  increase  its  average  fuel 
economy  in  this  period,  and  the  agency 
is  unable  to  discern  any  technology 
plans  for  MY  1997  that  might  be  pulled 
ahead  for  earlier  introouction  in  MY 
1996.  The  additional  leadtime  before 
MY  1997  production  begins  may  allow 
for  some  minor  technological 
improvements.  The  agency  estimates 
that  these  could  increase  G.M's  CAFE  by 
up  to  0.1  mpg  in  MY  1997. 

GM  faces  certain  technologicni  risks 
during  MYs  1996-97  that  could  lower 
its  CAFE  in  those  model  years.  Based  on 
its  evaluation  of  information  submitted 
by  GM,  NHTSA  estimates  that  the.<;e 
risks  could  decrease  GM's  MYs  1996-97 
CAFE  by  more  than  0.1  mpg  in  each 
year. 

By  adjusting  GM's  MYs  1996  and 
1997  product  plans  to  reflect  all  of  the 
factors  stated  above,  NHTSA  has 
concluded  that  GM  is  capable  of 
achieving  a  CAFE  of  20.7  mpg  in  both 
model  years. 

2.  Ford 

As  indicated  above.  Ford  currently 
projects  its  MY  1996  light  truck  CAFE 
level  at  21.1  mpg,  and  its  MY  1997  light 
truck  CAFE  level  at  21.6  mpg.  It  has  also 
identified  certain  volume  sales  and 


technological  risks  which  it  says  could 
reduce  its  CAFE  level  by  as  much  as  0.3 
mpg  in  MY  1996  and  0.6  mpg  in  MY 
1997.  Ford  has  also  identified  se\'eral 
opportunities  which  could  slightly 
increase  its  CAFE. 

As  discussed  in  the  Regulatory 
Evaluation,  NHTSA  has  evaluated  the 
risks  and  opportunities  identified  by 
Ford,  as  well  as  other  means  that  may 
be  avr3ilable  to  Ford  to  improve  its 
CVFE.  The  agency  believes  that  Ford 
overstates  the  risks  that  can  reasonably 
be  expected  to  occur  in  both  years. 
NHTSA  expec-ts  the  risks  that  negatively 
aff«:t  Ford's  C\FE  to  be  offset  by 
sufficient  opportunities  to  result  in  a 
capability  of  21.2  mpg  in  MY  1996  and 
21.6  mpg  in  MY  1997. 

3.  Chrysler 

As  indicated  above.  Chrvsl?r 
currently  projects  its  MY  i9f>fi  liiiht 
truck  CAFE  level  at  20.8  .iipt;,  and  its 
MY  1997  light  truck  a\FE  level  at  20.9 
mpg.  After  evaluating  Chrysler's 
product  plan,  NHTSA  has  concluded 
that  CJirysler  can  achieve  CAFE  levels  of 
at  least  20.8  mpg  in  MY  1996  and  21.0 
mpg  in  MY  1997.  The  agency  believes 
that  the  additional  leadtime  available 
before  MY  1997  vehicles  begin 
production  may  allow  Chrysler  to  n.ake 
technological  refinements  or 
improvements,  or  to  move  certain 
planned  improvements  forward  to  KfY 
1997.  This  could  increase  Chr/sler's  MY 
1997  CAFE  by  up  to  0.1  mpg,  thus 
allowing  the  company  to  attain  e  CAFE 
level  of  21.0  mpg. 

While  NHTSA  has  focused  its 
analysis  on  GM,  the  least  capable 
manufacturer  with  a  substantia!  share  of 
s;iles,  the  agency  does  not  believe  that 
company's  capability  is  significantly 
below  that  of  Chrysler,  although  it  is 
well  below  that  of  Ford.  As  indicated 
above,  the  agency  believes  that  Ford  has 
the  capability  to  achieve  a  MY  1996 
CAFE  of  21.2  mpg  and  a  MY  1997  CJ^FE 
of  21.6  mpg,  and  that  Chrysler  can 
achieve  a  MY  1996  CAFEof  208  mpg 
and  a  MY  1997  CAFE  of  21.0  mpg.  The 
agency  believes  that  the  ability  of  Ford 
and  Chrvsler  to  improve  their  CAFE 
levels  above  their  projections  is  small. 

The  agency  must,  therefore,  disagree, 
with  the  comment  received  from  E(X 
that  arRued  that  CAFE  levels  of  23  mpg 
in  MY  1996  and  24  mpg  in  MY  1997 
would  be  within  the  capability  of 
manufacturers.  The  ECC  cited  a  study  of 
fuel  economy  by  the  National  Academy 
of  Sciences  (NAS).  The  study,  which 
was  jointly  commissioned  by  NHTSA 
and  the  Federal  Highway 
Administration  in  1991,  stated  that  a  22 
mpg  CAFE  standard  would  be  within 
manufacturers'  capabilities.  ECC  also 


cited  "best-in-class"  analysis  performed 
by  the  EPA,  purportedly  showing  that 
light  trucks  could  achieve  a  24.3  mpg 
CAFE  level. 

ECC  failed  to  address  the  agency's 
discussion  of  the  limitations  of  the  NAS 
study  in  the  NPRM  (see  57  FR  61384). 
which  noted  that  the  methodology  used 
by  the  NAS  in  its  study  "has  little 
relevance  as  a  reference  value  for  this 
rulemaking."  The  figure  used  by  the 
NAS  in  reaching  its  conclusion  that  a  22 
mpg  level  was  possible  in  NfY  1996  was 
intended  to  represent  the  entire  light 
truck  fleet,  and  not  the  capability  of  one 
or  two  manufacturers  with  a  significant 
share  of  the  market.  As  NHTSA  has 
noted,  individual  large  manufacturers 
may  have  light  truck  fleets  with  a  mix 
toward  larger,  less  fuel  efficient  trucks 
that  have  the  effect  of  lowering  their 
overall  CAFE.  In  addition,  the  model 
mix  used  in  the  study  was  derived  from 
EPA  preliminary  data  for  MY  1990,  and 
did  not  bear  a  close  relationship  to  the 
actual  mix  produced  in  MY  1991,  much 
less  the  projected  mix  for  MY  1996.  Nor 
did  the  study  include  large  vans  and 
utility  vehicles,  which  are  a  significant 
segment  of  the  light  truck  market,  and 
have  lower  fuel  economy  levels.  The 
agency  stated  in  the  NPRM  that  it  could 
not  use  the  N.\S  study  as  a  blueprint  for 
setting  CAFE  standards,  and  ECC  did 
not  rvbut  the  agency's  statement. 

The  best-in-class  analysis  does  not 
take  into  account  sales  or  popularity  in 
the  market.  Most  vehicles  that  get  best- 
in-class  fuel  economy  ratings  have  the 
poorest  sales  in  their  class  as  well. 
NHTSA  cannot  force  consumers  to  buy 
b«;st-in-clas8  light  tnicks,  which  often 
suffer  from  the  disadvantage  that  they 
do  not  possess  the  power,  room,  or  oth»-r 
attributes  that  light  truck  purchasers 
find  desirable.  Nor,  given  the  very  short 
loadtime  between  now  and  MYs  1996- 
97,  would  manufacturers  haw  the 
chance  to  redesign  their  light  trucks  to 
more  closely  be  capable  of  schie^-ing 
best-in-class  fuel  economy  levf-ls. 

Based  on  its  owt)  analysis  and  in  light 
of  the  lack  of  evidence  presented  by 
ECC,  the  agency  rejects  that 
commenter's  argument  that  CAFE  levels      ^ 
of  23  mpg  in  MY  1996  and  24  mpg  in  i 

MY  1997  would  be  within  '* 

manufacturers'  capabilities. 

IV.  Other  Federal  Standards 

In  determining  the  maximum  feasible 
fuel  economy  level,  the  agency  must 
take  into  consideration  the  potential 
effects  of  other  Federal  standards.  The 
following  section  discusses  other 
government  regulations,  both  in  process 
and  recently  completed,  that  may  have 
an  impact  on  fuel  economy  capaoility. 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Rules  and  Regulations 


A.  Safety  Standards 

As  discussed  in  the  Regulatory 
Evaluation,  NHTSA  has  evaluated 
several  safety  rulemakings  for  their 
potential  impacts  on  light  truck  fuel 
economy  in  MYs  1996-97.  These 
include  revisions  to  FMVSS  Nos.  208. 
Occupant  Crash  Protection;  214,  Side 
Impact  Protection:  216,  Roof  Crush 
Fesistance;  108,  Lamps,  Reflective 
Devices  and  Associated  Equipment;  and 
201.  Occupant  Protection  in  Interior 
Impacts.  In  addition,  the  agency  is 
considering  whether  to  propose  a  safety 
standard  to  improve  rollover  protection. 

1.  FMVSS  208 

On  March  26. 1991,  NHTSA 
published  (56  PR  12472)  a  final  rule 
requiring  automatic  restraints  on  trucks 
with  a  gross  vehicle  weight  rating  of 
6500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5500  pounds  or  less. 
These  requirements  phase  in  at  the 
following  rate  for  each  manufacturer:  20 
percent  of  light  trucks  manufactured 
from  September  1, 1994  to  August  31, 
1995;  50  percent  of  light  trucks 
manufactured  from  September  1,  1995 
to  August  31,  1996;  90  percent  of  light 
trucks  manufactured  from  September  1. 
1996  to  August  31,  1997;  and  all  light 
trucks  manufactured  on  or  after 
September  1, 1997.  Thus,  the 
requirement  will  affect  50  percent  of 
MY  1996  light  trucks  and  90  percent  of 
MY  1997  light  trucks.  Although  light 
truck  manufacturers  may  comply,  as 
passenger  car  manufacturers  have  in  the 
past,  with  the  automatic  restraint 
requirements  by  using  automatic  belts 
or  air  bags,  NHTSA  expects  that 
essentially  all  light  truck  manufacturers 
will  comply  by  using  air  bags. 

To  encourage  the  use  of  more 
innovative  automatic  restraint  systems 
(primarily  air  bags)  in  light  trucks, 
during  the  first  four  years  of  the  phase- 
in  (i.e.,  through  MY  1998) 
manufacturers  may  count  each  light 
truck  equipped  with  such  a  restraint 
system  tor  the  driver's  position,  and  a 
dynamically  tested  manual  safety  belt 
for  the  right-front  passenger's  position, 
as  a  vehicle  complying  with  the 
automatic  restraint  requirements. 
Beginning  with  MY  1999,  however,  all 
light  trucks  are  required  to  provide 
automatic  restraints  for  both  the  driver 
and  right-front  passenger  positions. 

Title  n  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
required  NHTSA  to  amend  its  automatic 
restraint  requirements  to  mandate  that 
80  percent  of  MY  1998,  and  all  MY  1999 
light  trucks  be  equipped  with  driver  and 
passenger-side  air  bags.  On  September 
2, 1993.  NHTSA  published  a  final  rule 


in  the  Federal  Register  (58  FR  46551)  to 
implement  this  requirement.  Since 
NHTSA  expects  that  essentially  all 
manufacturers  will  rely  on  air  bags  for 
compliance  with  the  light  truck 
automatic  restraints  requirements,  this 
prevision  should  have  a  negligible 
substantive  impact,  and  will  not  affect 
MVs  1996-97  fuel  economy  capabilities. 

In  the  Final  Regulatory  Impact 
Analysis  for  the  1991  light  truck 
automatic  restrain  rulemaking,  which  is 
available  in  the  public  docket  at 
NHTSA.  the  agency  estimated  weight 
increases  per  vehicle  ranging  from  15.3 
pounds  for  a  driver's-side  air  bag  to  35.7 
pounds  for  both  driver  and  right-front 
passenger  air  bags  (including 
"secondary  weight."  i.e..  weight  added 
for  supporting  structure,  etc.).  Using 
these  figures.  NHTSA  estimated  that 
fuel  economy  could  be  reduced  bv  about 
0.05  to  0.11  mpg. 

Th'!  auton.atic  restraint  weight 
estimates  provided  by  the 
manufacturers  in  their  responses  to  the 
Request  for  Comments,  and  the  NPRM 
for  this  rulemaking  were  generally 
consistent  with  those  previously 
developed  by  the  agency.  NHTSA 
calculates  that  the  manufacturers' 
estimates  translate  into  fuel  economy 
penalties  of  0.07-0.12  mpg  for  MY  1996 
and  0.11-0.14  mpg  for  MY  1997.  These 
weight  effects  are  reflected  in  the 
manufacturers'  fuel  economy 
projections,  so  there  is  no  need  for 
NHTSA  to  add  an  explicit  adjustment  to 
their  projections  to  consider  the  impact 
of  this  standard. 

2.  FMVSS  214 

On  June  14.  1991.  NHTSA  published 
(56  FR  27427)  a  final  rule  extending  the 
"quasi-static"  test  requirements  of 
FMVSS  214  to  trucks,  multipurpose 
vehicles,  and  buses  with  a  GVWR  of 
10,000  pounds  or  less.  On  July  13, 1992, 
NHTSA  published  (57  FR  30917)  a  final 
rule  establishing  a  brief  phase-in  for  the 
requirements  of  this  rule.  Manufacturers 
must  meet  the  requirements  for  all  of 
their  light  trucks  as  of  September  1 . 
1994.  The  "quasi-static"  requirements 
have  the  effect  of  requiring  each  side 
door  to  be  designed  to  mitigate  occupant 
injuries  in  side  impacts.  It  measures 
performance  in  terms  of  the  ability  of 
each  door  to  resist  a  piston  pressing  a 
rigid  steel  cylinder  against  it. 
Manufacturers  generally  comply  with 
the  standard  by  reinforcing  the  side 
doors  with  metal  beams  or  rods. 

In  the  Regulatory  Evaluation 
accompanying  the  rule,  NHTSA 
estimated  that  the  requirements  of 
FMVSS  214  would  result  in  an  average 
weight  increase  of  24.8  to  26.7  pounds 
(including  secondary  weight).  This 


weight  increase  could  result  in  a  fuel 
economy  degradation  of  0.1  mpg. 

The  weight  estimates  provided  by  the 
manufacturers  for  quasi-static  side 
impact  protection  translate,  according  to 
NHTSA  calculations,  into  fuel  economy 
penalties  of  approximately  0.04-0.07 
mpg  for  each  model  year,  MYs  1996  and 
1997.  These  weight  effects  are  included 
in  the  manufacturers'  fuel  economy 
projections,  so  there  is  no  need  for 
NHTSA  to  add  an  explicit  adjustment  to 
their  projections  to  consider  the  impact 
of  this  standard. 

The  agency  is  also  considering  other 
regulatory  requirements  to  protect  light 
truck  occupants  in  side  impacts.  The 
agency  addressed  a  number  of  possible 
requirements  in  an  ANPRM  published 
on  August  19, 1988  (53  FR  31716).  In 
addition,  on  June  5. 1992,  pursuant  to 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  NHTSA 
published  (57  FR  24009)  an  ANPRM 
concerning  whether  passenger  car 
dynamic  side  impact  protection 
requirements  should  be  extended  to 
light  trucks.  Since  any  additional 
requirements  in  this  area  would  take 
effect  after  MY  1997,  there  will  be  no 
impact  on  MYs  1996-97  fuel  economy 
capabilities. 

3.  FMVSS  216 

On  April  17.  1991.  NHTSA  published 
a  final  rule  (56  FR  15510)  amending 
FMVSS  216,  Roof  Crush  Resistance,  to 
extend  its  requirements  to  light  trucks 
with  GVVVRs  of  6,000  pounds  or  less. 
Previously,  the  standard  applied  only  to 
passenger  cars.  The  effective  date  of  the 
rule  is  September  1,  1994. 

FMVSS  216  is  intended  to  reduce 
deaths  and  injuries  due  to  the  crushing 
of  the  roof  into  the  passenger 
compartment  in  rollover  crashes.  This 
standard  established  strength 
requirements  for  the  forward  portion  of 
the  roof  to  increase  the  resistance  of  the 
roof  to  intrusion  and  crush. 

The  agency  believes  that  this 
requirement  will  have  a  negligible 
impact  on  light  truck  manufacturers' 
MYs  1996-97  fuel  economy  capabilities. 
Most  light  trucks  already  meet  the 
standard.  NHTSA  calculates  that  the 
manufacturers'  weight  impact  estimates 
translate  into  fuel  economy  penalties  of 
about  0.003-0.030  mpg  for  MYs  1996- 
97.  These  weight  effects  are  included  in 
the  manufacturers'  fuel  economy 
projections. 

4.  FMVSS  108 

On  April  19. 1991,  NHTSA  published 
(56  FR  16015)  a  final  rule  requiring  new 
light  trucks  to  be  equipped  with  center 
high-mounted  stoplamps  (CHMSLs). 
The  effective  date  was  September  1. 
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1993.  With  an  estimated  weight  effect  of 
about  one  pound,  this  rule  has  a 
negligible  CAFE  effect. 

5.  FTVfVSS  201 

On  February  8,  1993,  NHTSA 
published  (58  FR  7506)  a  notice 
proposing  to  amend  FMVSS  201  to 
require  passenger  cars  and  light  trucks 
to  meet  a  new  in-vehicle  component  test 
to  provide  protection  when  an 
occupant's  head  impacts  upper  interior 
components  (such  as  A-pillars  and  side 
rails)  during  a  crash.  The  estimated 
weight  effect  for  light  trucks  for  this 
proposed  requirement  averages  six  to 
nine  pounds  per  vehicle,  for  a  fuel 
economy  effect  of  0.03  mpg.  Currently, 
it  is  still  indeterminate  as  to  whether  the 
proposed  requirement  will  affect  light 
trucks  in  MYs  1996-97.  At  this  time, 
therefore,  the  agency  cannot  take 
potential  fuel  economy  effects  into 
consideration  when  establishing  fuel 
economy  standards  for  MYs  1996-97. 

6.  Rollover  Prevention 

The  Infermodal  Surface 
Transportation  Efficiency  Act  of  1991 
required  NHTSA  to  publish  an  ANPRM 
or  NPRM  by  May  31,  1992  to  provide 
"protection  against  unreasonable  risk  of 
rollovers  of  passenger  cars, 
multipurpose  passenger  vehicles,  and 
trucks  with  a  gross  vehicle  weight  rating 
of  8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less." 
On  January  3,  1992,  NHTSA  published 
(57  FR  242)  an  ANPRM  announcing  that 
the  agency  is  considering  whether  to 
propose  a  safety  standard  to  reduce  the 
casualties  associated  with  rollovers  of 
passenger  cars,  pickup  trucks,  vans,  and 
utility  vehicles.  In  addition,  on 
September  29, 1992.  NHTSA  published 
a  notice  (57  FR  44721)  announcing  the 
availability  of  a  document  describing 
the  agency's  planned  rulemaking  effort, 
data  analyses,  and  physical  research  to 
address  the  problem  of  rollover  crashes 
and  resulting  injuries  and  fatalities. 

Since  NHTSA  has  not  yet  proposed 
any  requirements  in  this  area,  it  will  not 
have  an  impact  on  MYs  1996-97  CAFE 
capabilities. 

B.  Revised  Emissions  Standards 

The  Clean  Air  Act  Amendments  of 
1990  (CAAA)  impose  more  stringent 
exhaust  emissions  standards  on  light 
trucks.  Standards  are  also  becoming 
tighter  in  California.  Under  the  CAAA, 
new  standards  for  light  trucks  with 
GVWRs  up  to  6,000  pounds  have  begun 
phasing-in.  The  phase-in  provides  for 
compliance  by  40  percent  for  MY  1994. 
80  percent  for  MY  1995.  and  100 
percent  for  MY  1996  and  afterwards.  For 
light  trucks  over  6.000  pounds  GVWR, 


more  stringent  standards  begin  to  take 
effect  in  MY  1996.  Fifty  percent  of  these 
vehicles  must  comply  with  the  new 
standards  in  MY  1996;  all  light  trucks 
over  6,000  pounds  GWVR  must  meet  the 
new  standards  for  MY  1997  and  later. 

Current  standards  for  exhaust 
emissions  will  tighten  substantially 
under  the  CAAA.  Over  the  "full  usehil 
life  •  of  a  vehicle,  emissions  standards 
will  be  0.80  grams/mile  for  total 
hydrocarbons,  and  will  range 
(depending  on  vehicle  and  test  weight) 
from  0.31  to  0.56  grams/mile  for  non- 
methane  hydrocarbons,  from  4.2  to  7.3 
grams/mile  for  carbon  monoxide,  from 
0.6  to  1.53  grams/mile  for  oxides  of 
nitrogen,  and  from  0.10  to  0.12  grams/ 
mile  for  particulate  matter. 

The  CAAA  also  require  EPA  to 
establish  standards  for  carbon  monoxide 
emissions  at  20  degrees  Fahrenheit, 
which  came  into  effect  in  the  current 
model  year.  Further,  for  all  gasoline- 
fueled  motor  vehicles,  the  CAAA 
require  EPA  to  promulgate  regulations 
covering  evaporative  emissions  (1) 
during  operation  ("running  losses")  and 
(2)  over  two  or  more  days  of  non-use. 

In  their  questionnaire  responses,  none 
of  the  auto  companies  provided 
substantial  detail  on  the  possible 
impacts  of  these  standards  on  MY  1996- 
97  light  truck  fuel  economy  capabilities. 
GM  stated,  "The  total  impact  of  the 
Clean  Air  Act  Tier  I  and  the  California 
emissions  standards  on  truck  fuel 
economy  is  unknown  at  this  time.  •   •   • 
Although  not  quantified,  preliminary 
indications  are  that  there  will  be  some 
lost  opportunities  to  improve  fuel 
economy  when  redesigning  our 
powertrains  to  comply  with  these 
standards." 

Ford  stated  that,  "|M)ost  troublesome 
is  the  effect  of  compliance  with  the 
amended  Clean  Air  Act.  We  project  that 
compliance  has  reduced  the  average 
truck  fuel  economy  by  0.3  mpg  after 
inclusion  of  technology  which  has  an 
offsetting  effect  *   *   *  and  it  negates 
other  technology  benefits." 

NHTSA  indicated  in  the  NPRM  and 
PRIA  that  it  believes  the  net  impact  on 
CAFE  capabilities  due  to  changes  in 
emissions  requirements  is  likely  to  be 
minimal.  Some  of  the  new  requirements 
will  lead  to  fuel  savings,  while  others 
may  lead  to  fuel  economy  losses. 
Benefits  will  be  obtained  from  enhanced 
evaporative  controls  and  the  "low 
temperature"  carbon  monoxide 
standards  because  manufacturers  will 
sharpen  their  fuel-control  systems, 
using  techniques  such  as  sequential  port 
fuel  injection.  Slight  fuel  economy 
losses  may  result  from  tighter 
hydrocarbon  and  nitrous  oxides 


emissions  standards,  particularly  for 
larger  engines. 

In  their  comments  on  the  NPRM.  the 
manufacturers  did  not  provide  data 
indicating  that  new  emissions 
requirements  would  have  a  significant 
effect  on  MYs  1996-97  CAFE 
capabilities.  GM  stated  the  following: 

The  impact  of  tighter  Federal  emissions 
standards  enacted  by  the  1990  Clean  Air  Act 
Amendments  is  not  expected  to  have  a  direct 
fuel  economy  impact  related  to  engine 
efficiency  However,  there  will  be  weight 
increases  on  some  engines  if  dual  catalytic 
converters  are  required. 

*  •   •  California  TLEV  emissions 
standards  will  most  likely  impact  fuel 
economy  However,  these  impacts  *   •   • 
have  Dot  yet  been  reflected  in  GM's  CAFE 
forecasts. 

*  *  *  Tighter  evaporative  emission 
standards  requiring  larger  canisters  and 
adding  purge  controls  will  add  weight  to  the 
vehicle  and  impact  fuel  economy. 

In  its  comment.  Ford  stated: 

Ford  believes  that  NHTSA 's  list  of  other 
Federal  standards  that  might  have  an  impact 
on  light  truck  fuel  economy  during  MYs 
199&-97  is  msufficient.  A  more 
comprehensive  list  would  include  Potential 
Revisions  to  the  Federal  Test  Procedure 
(FTP)  such  as  higher  speeds  and 
accelerations  and  electric  dynamometer  true 
road  load  calibration,  IM240  Short  Test 
Requirements.  Onboard  Diagnostics.  Cold  CO 
Testing.  Enhanced  Evaporative  Testing 
Requirements,  Section  177  States,  (andl  Fuels 
or  Fuel  Additives  such  as  reformulated 
gasoline  and  MNfT. 

At  this  point.  Ford  has  not  allocated 
resources  to  collectively  assess  the  fuel 
economy  implications,  of  required  emission 
control  system  calibration  strategies  and 
hardware,  that  may  be  associated  with  the 
almve  requirements.  However,  it  is 
reasonable  to  believe  that  several  of  these 
potential  requirements  will  have  a  significant 
impact  on  light  truck  fuel  economy. 

NHTSA  believes  that  the  actual  and 
potential  Federal  standards  identified 
by  Ford  will  not  have  any  significant 
impact  on  MYs  1996-97  light  truck  fuel 
economy  capabilities.  The  agency's 
specific  analysis  of  the  impacts  of  each 
of  these  standards  is  presented  in  the 
Regulatory  Evaluation.  A  summary  of 
the  agency's  analysis  follows: 

1.  Potential  Revisions  to  the  Federal 
Test  Procedure 

EPA  has  not  to  date  proposed  any 
revisions  to  the  FTP.  so  no  impact  is 
expected  for  MYs  1996-97. 

2.  IM240  Short  Test  Requirements 

EPA  has  issued  new  inspection  and 
maintenance  test  procedures  to  help 
ensure  that  vehicle  emission  controls 
function  properly  in  real-world  use,  and 
has  proposed  a  new  Certification  Short 
Test  procedure.  It  has  also  issued  a  rule. 


effective  for  MY  1996,  outlining  new 
Certincation  Short  Test  procedures  to 
ensure  that  properly  maintained 
passenger  cars  and  light  trucks  have  no 
elements  of  design  that  would  cause 
"pattern  fiailure"  in  inspection  and 
maintenance  programs.  However,  EPA's 
analyses  have  not  indicated  that  there 
would  be  any  impact  on  manufacturers' 
fuel  economy  capabilities  as  a  result  of 
these  rulemakings. 

3.  Onboard  Diagnostics 

EPA  has  issued  a  final  rule  on 
onboard  diagnostics  that  applies  to  MY 
1994  and  later  passenger  cars  and  light 
trucks,  but  EPA  believes  that  this  will 
not  affect  fuel  economy.  There  may  even 
be  some  actual  fuel  economy  benefits 
due  to  earlier  identification  of 
malfunctioning  emissions  control 
equipment 

4.  Cold  CO  Testing 

EPA  has  issued  new  low  temperature 
carbon  monoxide  testing  requirements 
which  will  apply  to  all  MY  1996  and 
later  model  year  passenger  cars  and 
light  trucks,  but  EPA  believes  that  the 
requirements  will  not  result  in  any  fuel 
economy  loss  and  may  actually  result  in 
a  slight  fuel  economy  benefit. 

5.  Enhanced  Evaporative  Testing 
Requirements 

EPA  has  recently  issued  enhanced 
evaporative  emissions  standards.  Any 
negative  impact  on  fuel  economy  (due 
to  increased  wei^ts  of  upgraded 
evaporative  emissions  control  system) 
would  be  very  slight  Q'A  estimates  that 
larger  evaporative  canisters,  vapor  lines, 
and  purge  valves  will  add  an  average  of 
2.9  pounds  to  the  weight  of  a  Ught  duty 
truck.  Using  NHTSA's  secondary  weight 
multiplier  of  1.7,  this  would  mean  a 
total  increase  of  4.9  pounds,  which 
would  reduce  fuel  economy  by 
approximately  0.017  mpg.  However,  this 
requirement  «Hily  applies  to  20  percent 
of  MY  1996  vehicles  and  40  percent  of 
MY  1997  vehicles,  so  the  total 
respective  fuel  economy  penalties 
would  not  be  greater  than  0.003  mpg 
and  0.007  mpg.  EPA.  however,  expects 
offsetting  fiiel  economy  benefits,  which 
it  has  not  yet  quantified. 

6.  Section  177  States 

The  term  *'Secti<m  177  States"  refers 
to  states  which  voluntarily  adopt  the 
more  stringent  California  emissions 
standards.  At  this  time,  Kfessachusetts, 
Maine,  Maiyland.  New  York,  and  other 
Northeastern  and  Mid-Atlantic  states 
have  either  passed  legislation  to  adopt 
the  California  emissions  standards 
during  the  niid-1990s.  or  are 
considering  enacting  such  legislation. 


However,  there  are  ongoing  legal 
challenges  to  adoption  of  the  California 
emissions  standards.  NHTSA  has  not 
received  any  data  showing  any  impact 
on  MYs  1996-97  light  truck  fuel 
economy  capabiUties  as  a  result  of  states 
other  than  California  adopting  the 
California  emissions  standards. 

7.  Fuels  or  Fuel  Additives  Such  as 
Reformulated  Gasoline  and  MMT 

EPA  has  not  proposed  any  changes  in 
the  current  certification  test  fuel,  so 
NHTSA  does  not  expect  any  fuel 
economy  impact  for  MYs  1996-97  light 
trucks. 

NHTSA  has  not  made  any 
adjustments  to  the  manufacturers'  CAFE 
projections  to  account  for  any  impacts 
of  changing  emissions  standards  during 
MYs  1996-97.  The  agency  notes  that 
Ford  appears  to  be  the  only 
manufacturer  that  explicitly  included  a 
potential  fuel  economy  loss  (an  average 
of  0.3  mpg)  in  its  MYs  1996-97  CAFE 
projection.  Since  Ford  is  not  the  "least 
capable"  manufacturer  and  NHTSA  is 
not  basing  the  selection  of  the  MYs 
1996-97  light  truck  CAFE  standard 
primarily  on  Ford's  capability,  it  is 
unnecessary  to  resolve  whether  Ford's 
capability  should  be  adjusted  upward 
because  of  Ford's  inclusion  of  this 
estimated  fuel  economy  loss  in  its 
projection. 

C.  Test  Weight  for  Ught  Trucks  Over 
6.000  Pounds  GVWR 

The  CAAA  require  that,  beginning 
with  MY  1996,  many  li^t  trucks  over 
6.000  pounds  GVWR  be  tested,  for 
emissions  purposes,  at  the  average  of 
cuA  weight  and  GVWR.  This 
requirement  applies  to  one-half  the 
"over  6,000  pound"  fleet  in  MY  1996 
and  all  of  this  fleet  in  MY  1997. 
P^e^'iously,  test  wei^ts  were 
determined  based  on  "loaded  vehicle 
weight,"  (LVW)  which  is  defined  as 
cuib  weight  plus  300  pounds.  Loaded 
vehicle  %veight  has  been  the  sole  basis 
used  to  calculate  "equivalent  test 
weight,"  which  is  the  weight  used  for 
dynamometer  testing.  EPA  has  defined 
the  average  of  vehicle  curb  weight  and 
GVWR  to  be  "adjusted  loaded  v^cle 
weight"  (ALVW)  (see  56  FR  25739). 
which  will  be  used  as  the  basis  for 
determining  equivalent  test  weight  for 
emission  testing  of  the  "over  6,000 
povnd"  test  fleet  described  above. 
ALVW  is  higher  than  the  LVW.  and  if 
light  trucks  are  tested  at  ALVW,  there 
wiU  be  a  loss  in  the  estimated  fiuel 
economy. 

The  CAAA  do  not  require  fiiel 
economy  testing  to  be  performed  at 
ALVW.  However,  because  exhaust 
emissions  testing  must  be  done  at 


ALVW  for  light  trades  over  6,000 
pounds  GVWR,  use  of  a  different  test 
weight  system  for  fuel  economy  could 
require  manufacturers  and  EPA  (when 
conducting  confirmatory  tests)  to  test 
each  of  these  tracks  twice:  once  at  its 
"equivalent  test  weight"  based  on  LVW 
for  fuel  economy  purposes  and  once 
based  on  ALVW  for  exhaust  emissions 
purposes.  Another  approach  would  be 
for  EPA  to  mandate  that  tracks  over 
6,000  pounds  GVWR  be  fuel  economy 
tested  at  ALVW  and  for  NHTSA  to 
consider  any  resulting  deleterious  fuel 
economy  effect  in  establishing  CAFE 
standards  for  the  affected  model  years. 
A  third  approach  would  be  to  have  a 
manufacturei^specific  test  procedure 
adjustment  to  account  for  the  proportion 
of  its  fleet  affected  by  this  requirement. 

Domestic  auto  manufacturers  have 
pointed  out  that  testing  at  the  higher 
weights  would  have  a  negative  fuel 
economy  impact.  Using  MY  1992  data,. 
GM  claimed  a  potential  impact  in  MY 
1997  of  at  least  0.5  mpg.  Ford  estimated 
a  possible  loss  in  MY  1997  of  0.2-0.3 
mpg.  Chrysler  did  not  give  a  specific 
number  but  agreed  that  fuel  economy 
would  be  lowered.  Import 
manufacturers  are  unlikely  to  have  any 
significant  penalty  from  this  test 
procedure  change  because  they  produce 
few,  if  any,  light  tracks  with  a  GVWR 
exceeding  6,000  pounds. 

In  a  letter  dated  Febraary  18, 1992, 
EPA  stated  that  NHTSA  should  set 
CAFE  standards  with  the  heavier  test 
weight  in  mind  and  stated  that  dual 
testing  would  entail  increased  expenses. 
EPA  also  noted  that  EPCA  requires 
integrated  fuel  economy  and  emissions 
testing,  although  this  requirement  is 
limited  by  the  language  "to  the  extent 
practicable." 

After  the  EPA  letter  was  sent.  MVMA 
(now  AAMA)  indicated  to  EPA  that 
requiring  the  heavier  test  weight  would 
also  increase  testing  expenses,  by 
forcing  separate  fuel  economy  tests  for 
light  tracks  above  and  below  6.000 
pounds  GVWR.  In  addition,  MVMA 
raised  concerns  that  changing  the  basis 
for  determining  fuel  economy  oo  only  a 
portion  of  the  light  track  fleet  (Le.,  those 
above  6,000  pounds  GVWR)  would 
cause  consumer  confusion  and  affiact  the 
competitiveness  of  manufecturen  with  a 
higher  proportion  of  the  sales  of  tiie 
heavier  li^t  trades. 

In  the  NPRM.  NHTSA  requested 
comments  on  the  appropriate  means  of 
handling  this  issue  in  the  context  of 
setting  Om  MY  1995-97  Ught  trade  fiiel 
economy  standards.  The  agency  stated 
that  if  EPA  mandates  fuel  economy 
testing  at  ALVW.  NHTSA  woold 
account  few  the  impacts  of  this  testing  in 
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establishing  light  truck  fuel  economy 
standards. 

In  January  7. 1993  letters  to  AAMA 
and  AIAM.  EPA  stated, 

Manufacturers  should  be  aware  of  the 
NHTSA  proposed  rule  on  light  truck  average 
fuel  economy  standards  •   •  •  Included  in 
the  proposal  is  a  request  for  comments  on  the 
consequences  of  performing  fuel  economy 
testing  for  heavy  light-duty  trucks  under  two 
different  equivalent  test  weight  approaches. 
The  EPA  will  consider  all  relevant  comments 
made  during  the  NHTSA  proposal  comment 
period  when  developing  an  EPA  guidance 
document  or  rulemaking  on  this  subject. 

*   *   *  The  EPA  plans  to  defer  to  NHTS  As 
policy  decisions  on  issues  such  as  the 
competitiveness  effects  of  the  alternatives. 
Once  NHTSA  determines  the  desirable  CAFE 
solution  and  puts  it  into  place,  the  EPA  will 
follow  with  conforming  amendments  to 
either  its  regulations  or  policy  as  required. 

In  commenting  on  the  NPRM,  GM, 
Ford,  Chrysler,  AAMA  and  Rover  Group 
all  supported  the  continuation  of  fuel 
economy  testing  at  LVW.  AAMA's 
comment  was  typical,  "Retention  of  the 
LWV  criteria  will  avoid  needless  test 
and  CAFE  data  base  complexities,  avoid 
added  customer  confusion  when 
comparing  fuel  economy  labels  and 
avoid  creation  of  unrealistic  competitive 
fuel  economy  rating  differences." 

After  considering  the  comments  on 
the  new  emissions  test  procedure 
requirements,  NHTSA  has  concluded 
that  the  simplest  and  most  equitable 
procedure  for  both  manufacturers  and 
the  Federal  government  is  to  continue 
fuel  economy  certification  using  LVW 
values  for  all  classes  of  vehicles. 
NHTSA  has  informed  EPA  of  its 
decision  and,  in  a  March  4, 1993  letter 
to  NHTSA,  EPA  agreed  to  abide  by 
NHTSA's  decision  and  stated  that  it 
would  undertake  "the  regulatory  and 
guidance  revisions  needed  to  allow  dual 
testing." 

D.  Phase-Out  of  Chloropuorocarbons 

Under  terms  of  the  international 
Montreal  Protocol,  the  United  States 
and  other  industrialized  nations  have 
agreed  to  halt  production  of 
chlorofluorocarbons  (CFCs)  by  the  year 
2000.  In  February  1992,  President  Bush 
announced  that  the  United  States  would 
phase  out  production  by  the  end  of 
1995. 

Both  Ford  and  General  Motors 
identified  weight  penalties  for 
eliminating  the  use  of  CFCs  in  their 
vehicles'  air  conditioning  systems  of 
seven  pounds  or  less  for  each  MY  1995- 
97.  NHTSA  estimated  that  these  weight 
additions  could  result  in  an  average  fuel 
economy  penalty  of  0.02  mpg.  These 
weight  effects  are  included  in  the 
manufacturers'  fuel  economy 
projections. 


V.  Domestic/Import  Fleet  Distinction 

In  the  NPRM.  NHTSA  proposed  to 
eliminate  the  requirement  that  captive 
imports  and  other  light  trucks  be 
required  to  meet  light  truck  CAFE 
standards  separately.  This  requirement 
has  been  in  effect  since  MY  1980  (see  42 
FR  63184,  Federal  Register,  December 
15, 1977).  At  the  time  the  agency 
introduced  these  separate  categories,  it 
believed  that  the  division  would 
prevent  light  truck  CAFE  standards  from 
acting  as  an  incentive  for  the  domestic 
manufacturers  to  increase  the  numbers 
of  captive  import  vehicles  in  their  fleets. 

Over  the  past  decade,  however,  the 
captive  import  sector  of  the  fleet  has 
become  insignificant.  Whereas  in  1980, 
captive  imports  accounted  for  14.7 
percent  of  the  overall  light  truck  market, 
in  1992  they  made  up  less  than  0.5 
percent  of  that  market.  GM  and  Ford  no 
longer  have  any  captive  import  light 
trucks.  Chrysler's  captive  import  fleet 
consisted,  for  MY  1993.  of  only  about 
6,000  vehicles  (compact  pickups 
produced  in  Japan  by  Mitsubishi).  Given 
the  changes  in  market  conditions, 
NHTSA  tentatively  concluded  in  the 
NPRM  that  there  is  no  need  or  reason 
to  continue  to  maintain  the  separate 
categories.  While  the  Act  specifies  a 
similar  two-fleet  rule  for  passenger 
automobiles,  it  does  not  require  the 
agency  to  provide  similar  treatment  to 
light  trucks. 

In  their  comments  to  the  NPRM,  the 
domestic  manufacturers  and  the  AAMA 
supported  elimination  of  the  captive 
import  category.  The  agency  did  not 
receive  any  other  comments  that 
addressed  the  issue. 

For  the  reasons  discussed  above  and 
in  the  NPRM,  and  in  light  of  the 
comments,  beginning  in  MY  1996,  the 
agency  will  no  longer  require  light 
trucks  to  meet  the  CAFE  standard 
separately,  based  on  whether  they  are 
captive  imports.  A  new  Table  IV  is 
being  added  to  the  regulatory  text, 
which  indicates  a  single  CAFE  standard 
for  all  light  trucks  without  category 
distinctions. 

Since  CAFE  credits  cannot  ordinarily 
be  applied  across  classes  of  light  trucks, 
the  agency  proposed  a  method  of 
accommodating  the  3-year  carryforward 
and  carryback  of  credits  for  light  trucks 
after  the  elimination  of  the  two-fleet 
requirement.  Only  Chrysler  commented 
on  the  proposal,  stating  that  it  agreed 
with  the  agency.  No  other  comments 
addressed  the  issue. 

The  manner  in  which  NHTSA  will 
allow  CAFE  credits  to  be  carried 
forward  or  backward  once  the  captive 
import  and  other  fleets  are  combined  is 
the  same  as  that  used  by  the  agency 


during  the  transition  from  2WD  and 
4WD  standards  for  MYs  1980-81  to 
optional  combined  standards  for  MY 
1982  and  later  (45  FR  83233,  December 
18, 1990).  as  well  as  the  subsequent 
termination  of  any  2WD/4WD  option  in 
favor  of  a  single  combined  standard  for 
all  configurations  in  MY  1992  (55  FR 
12487.  April  4. 1990).  For  MY's  1993- 
95.  a  manufacturer's  captive  import  and 
other  light  truck  credits  can  be  applied 
to  offset  shortfalls  in  the  combined  fleet 
incurred  up  to  three  model  years  later 
(i.e..  MYs  1996-98).  If,  on  the  other 
hand,  a  manufacturer  wished  to  use 
credits  earned  in  the  three  years  after 
elimination  of  the  two-fleet  requirement 
to  offset  a  shortfall  incurred  between 
MY  1993  and  MY  1995.  the 
manufacturer  would  have  to  separate  its 
MYs  1996-98  CAFE  credits  into 
"captive  import"  and  "other" 
components  based  on  each  fraction  of 
the  fleet's  share  of  total  production. 

NHTSA  notes  that  it  cfoes  not  foresee 
any  manufacturer  making  use  of 
carryforward  or  carryback  credits  for 
captive  imports,  however.  As  mentioned 
above,  in  the  relevant  years,  only 
Chrysler  has  had  even  a  minimal 
number  of  captive  imports,  and  it  has 
not  needed  to  use  any  credits  during 
that  time.  Nor  does  the  agency  expect 
any  manufacturer  to  establish  a  captive 
import  fleet  in  the  MY  1996-98 
timeframe. 

VI.  The  Need  of  the  Nation  To  Conserve 
Energy 

The  United  States  imported  15 
percent  of  its  oil  needs  in  1955.  The 
import  share  reached  36.8  percent  in 
1975,  the  year  EPCA  was  passed,  and 
peaked  at  46.4  percent  in  1977.  at  a  cost 
of  $91  billion  (stated  in  1992  dollars). 
Although  the  share  declined  to  below  30 
percent  in  the  mid-1980's.  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
Over  40  percent  of  the  country's 
petroleum  needs  have  been  imported  in 
every  year  since  1988.  In  1992.  imports 
totaled  43.6  percent.  Sharply  lower  oil 
prices  in  the  past  decade,  however,  cut 
the  value  of  oil  imports  to  $50.5  billion 
in  1992. 

Similarly,  the  percentage  of  imported 
oil  purchased  from  OPEC  sources, 
which  peaked  at  70  percent  in  1977,  and 
declined  to  a  low  of  36  percent  in  1985, 
has  been  steadily  rising  since  then,  and 
has  been  over  50  percent  every  year 
since  1989. 

The  average  cost  of  crude  oil  imports 
jumped  from  $4.08  per  barrel  in  1973  to 
$12.52  in  1974  as  a  resuh  of  the  oil 
embargo  against  selected  countries, 
including  the  United  States,  by  Arab 
members  of  OPEC.  Additional  increases 
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in  the  cost  of  oil  occurred  in  1979-80. 
due  to  unrest  in  Iran  (which  eliminated 
a  substantial  portion  of  that  country's 
oil  output),  and  in  1980-81,  when  the 
outbreak  of  the  Iran-Iraq  war  reduced 
supply  from  the  area.  In  1981.  the 
United  States  adopted  a  policy  of 
reliance  on  market  forces  and 
decontrolled  the  price  of  oil.  Since 
1981,  prices  have  fallen  as  conservation 
efforts  continue.  In  1990-91,  petroleum 
prices  were  affected  by  the  conflict  in 
the  Persian  Gulf.  In  the  beginning  of 
1992,  the  continued  worldwide 
economic  recession  and  high  levels  of 
crude  oil  production  by  OPEC  member 
countries  together  held  down  oil  prices. 
The  average  refiner  acquisition  cost  of 
imported  crude  oil  in  1992  was  $17.75 
per  barrel,  which  was  4.2  percent  below 
the  average  1991  level  (in  1992  dollars). 

The  current  energy  situation  and 
emerging  trends  point  to  the  continued 
importance  of  oil  conservation.  The 
United  States  now  imports  a  higher 
percentage  of  its  oil  needs  than  it  did 
during  1975.  the  year  EPCA  was  passed, 
and  the  percentage  of  its  oil  supplied  by 
OPEC  is  similar  to  that  of  1975.  Oil 
continues  to  account  for  over  40  percent 
of  all  energy  used  in  the  United  States, 
and  97  percent  of  the  energy  consumed 
in  the  transportation  sector.  Despite 
legislation  such  as  the  Clean  Air  Act 
Amendments  of  1990  and  California's 
strict  "clean  fuel"  and  emissions 
standards,  gasoline  will  likely  remain 
the  predominant  fuel  in  the 
transportation  sector.  Domestic  oil 
production  has  declined  steadily  since 
reaching  a  peak  of  10.6  million  barrels 
per  day  in  19G5  and  dropping  to  9.0 
million  barrels  per  day  in  1992. 
Domestic  production  is  expected  to 
continue  declining  by  roughly  200,000 
barrels  per  day  each  year  through  the 
year  2000.  While  the'United  States  is 
currently  the  world's  second  largest  oil 
producer,  it  contains  only  about  three 
percent  of  the  world's  known  oil 
reserves.  Persian  Gulf  countries  contain 
63  percent  of  known  world  reserves, 
and  former  communist  countries 
contain  9  percent. 

Long-term  projections  of  petroleum 
prices,  supply,  and  demand  are  now 
influenced  by  a  wide  range  of 
uncertainties  associated  with  sweeping 
economic  and  political  changes  in  the 
former  U.S.S.R.  and  in  Eastern  Europe, 
environmental  issues,  and  the  role  of 
Middle  East  countries  in  determining 
the  world's  future  oil  supplies  and 
prices,  and  future  energy  demands  in 
populous  developing  countries.  The 
Department  of  Energy  projects  that  oil 
prices  will  be  between  $14  and  $30 
(1992  dollars)  per  barrel  in  the  year 
2000,  and  will  rise  to  between  $19  and 


$39  per  barrel  by  2010.  DOE  projects  a 
continuing  decline  in  domestic  oil 
production  to  between  3.54  and  6.73 
million  barrels  per  day  in  2010,  with 
imports  rising  to  between  52  percent 
and  72  percent  of  total  use. 

The  level  of  petroleum  imports  is  only 
one  aspect  of  the  total  energy 
conservation  picture.  Under  EPCA  and 
NEPA,  for  example,  national  security, 
energy  independence,  resource 
conservation,  and  envirorunental 
protection  must  all  be  considered. 

In  March  1987,  the  Department  of 
Energy  submitted  a  report  to  the 
President  entitled  "Energy  Security." 
NlfTSA  believes  that  the  following 
quotation  from  that  report  continues  to 
repiresent  a  useful  summary  of  the 
national  security  and  energy 
independence  aspects  of  the  current 
energy  situation: 

Although  dependence  on  insecure  oil 
supplies  is  *   *   *  projected  to  grow,  energy 
security  depends  in  part  on  the  ability  of 
importing  nations  to  respond  to  oil  supply 
disruptions;  and  this  is  improving.  The 
decontrol  of  oil  prices  in  the  United  States, 
as  well  as  similar  moves  in  other  countries, 
has  made  economies  more  adaptable  to 
changing  situations.  Furthermore,  the  large 
strategic  oil  reserves  that  have  been 
established  in  the  United  States  (and  to  a 
lesser  extent,  in  other  major  oil-importing 
nations)  will  make  it  possible  to  respond  far 
more  effectively  to  any  future  disruptions 
than  has  been  the  case  in  the  past. 

The  current  world  energy  situation  and  the 
outlook  for  the  future  include  bo\h 
opportunities  and  risks.  The  oil  price  drop  of 
1986  showed  how  consumers  can  be  helped 
by  a  more  competitive  oil  market.  If  adequate 
supplies  of  oil  and  other  energy  resources 
continue  to  be  available  at  reasonable  prices, 
this  will  provide  a  boost  to  a  world  economy. 
At  the  same  time,  the  projected  increase  in 
relience  on  relatively  few  oil  suppliers 
implies  certain  risks  for  the  United  States 
and  the  free  world.  These  risks  can  be 
summarized  as  follows:  If  a  small  group  of 
leading  oil  producers  can  dominate  the 
world's  energy  markets,  this  could  result  in 
artificially  high  prices  (or  just  sharp  upward 
and  downward  price  swings),  which  would 
necessitate  difficult  economic  adjustments 
and  cause  hardships  to  all  consumers. 

Revolutions,  regional  wars,  or  aggression 
from  outside  powers  could  disrupt  a  large 
volume  of  oil  supplies  &x)m  the  Persian  Gulf, 
inflicting  severe  damage  on  the  economies  of 
the  United  States  and  allied  nations.  Oil 
price  increases  precipitated  by  the  197a-79 
Iranian  revolution  contributed  to  the  largest 
recession  since  the  1930's.  Similar  or  larger 
events  in  the  future  could  have  far-reaching 
ecOTiomic,  geopolitical,  or  even  military 
implications. 

Based  on  the  above,  NHTSA 
concludes  that  there  is  a  continuing 
need  for  the  nation  to  conserve  energy. 

The  increase  in  market  share  of  light 
trucks  points  to  the  need  for  enhanced 


fuel  economy  for  this  class  of  vehicle. 
Light  trucks  are  less  fuel  efficient  and 
are  driven  more  miles  over  their  lifetime 
than  passenger  automobiles.  Currently, 
more  than  half  of  the  energy  in  the 
transportation  sector  is  used  by  light- 
duty  vehicles  (automobiles  and  light 
trucks).  Light  trucks  have  steadily 
increased  their  share  of  petroleum  use 
in  the  transportation  sector.  In  1973, 
light  trucks  accounted  for 
approximately  12  percent  of 
transportation  petroleimi  use,  a  figiu« 
which  increased  to  roughly  20  percent 
by  1991. 

Light  trucks  meeting  the  MYs  199&- 
97  standard  will  be  more  fuel -efficient 
than  the  average  vehicle  in  tlie  current 
light  truck  fleet  in  service,  thus  making 
a  positive  contribution  to  petroleum 
conservation. 

VII.  Determining  the  Maximum 
Feasible  Average  Fuel  Economy  Level 

As  discussed  above,  section  S02(b) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
502(e):  technological  feasibility, 
economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 

A.  Interpretation  of  "Feasible" 

Based  on  definitions  and  judicial 
interpretations  of  similar  language  in 
other  statutes,  the  agency  has  in  the  past 
interpreted  "feasible"  to  refer  to 
whether  something  is  capable  of  being 
done.  The  agency  has  thus  concluded  in 
the  past  that  a  standard  set  at  the 
maximum  feasible  average  fuel  economy 
level  must:  (1)  Be  capable  of  being  done 
and  (2)  be  at  the  highest  level  that  is 
capable  of  being  done,  taking  account  of 
what  manufacturers  are  able  to  do  in 
light  of  technological  feasibility, 
economic  practicabihty,  how  other 
Federal  motor  vehicle  standards  affect 
average  fuel  economy,  and  the  need  of 
the  nation  to  conserve  energy. 

B.  Industry-wide  Considerations 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufacturer  basis  or  on  an  industry- 
wide basis.  Legislative  history  may  be 
used  as  an  indication  of  congressional 
intent  in  resolving  ambiguities  in 
statutory  language.  The  agency  believes 
that  the  below-quoted  language  provides 
guidance  on  the  meaning  of  "maximum 
feasible  average  fuel  economy  level." 
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The  Conference  Report  to  the  1975 
Act  (S.  Rep.  No.  94-516,  94th  Cong.,  1st 
Sess.  154-55  (1975))  states: 

Such  determination  (of  maximum  feasible 
average  fuel  economy  level]  should  take 
industry-wide  considerations  into  account. 
For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  which 
might  have  the  most  difficulty  achieving  a 
given  level  of  average  fuel  economy.  Rather, 
the  Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  currently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  [sic]  with  a  severe  strain  on  any 
manufacturer*   *   *. 

It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 
standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather, 
NHTSA  must  take  industry-wide 
considerations  into  account  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NHTSA  has  traditionally  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturers  whose 
vehicles  constitute  a  substantial  share  of 
the  market.  The  agency  did  set  the  MY 
1982  light  truck  fuel  economy  standards 
at  a  level  which  it  recognized  might  be 
above  the  maximum  feasible  fuel 
economy  capability  of  Chrysler,  based 
on  the  conclusion  that  the  energy 
benefits  associated  with  the  higher 
standard  would  outweigh  the  harm  to 
Chrysler.  45  FR  20871,  20876,  March  31, 
1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  MYs  1983-85 
light  truck  standards  above  Ford's  level 
of  capability,  Chrysler  had  only  10-15 
percent  of  the  light  truck  domestic  sales, 
while  Ford  had  about  35  p)ercent.  45  FR 
81593,  81599,  December  11, 1980. 

C.  Petroleum  Consumption 

The  energy  savings  that  could  result 
from  the  MYs  199&-97  standard  can  be 
illustrated  by  considering  the  potential 
effects  of  a  standard  set  at  different 
levels.  Since  Ford  and  Chrysler  project 
CAFE  levels  for  both  MY  1996  and  1997 
above  20.7  mpg,  a  standard  set  at  20.7 
mpg  would  not  likely  have  any  effect  on 
those  companies.  Since  GM  currently 
projects  a  CAFE  level  of  20.5  mpg  for 
both  model  years,  a  standard  set  at  20.7 
mpg,  the  level  NHTSA  has  determined 
to  be  GM's  capability,  would  encourage 
it  to  achieve  a  higher  CAFE  level.  If  a 
20.7  mpg  standard  resulted  in  GM 
achieving  a  CAFE  level  0.2  mpg  above 
its  current  projection,  there  would  be  a 
savings  of  102  million  gallons  of 


gasoline  over  the  lifetime  of  GM's  fleet 
for  each  model  year.  (This  assumes  GM 
would  sell  the  same  number  of  light 
trucks  in  MY  1996  and  MY  1997  as  it 
did  in  MY  1993.) 

The  potential  savings  associated  with 
a  MY  1996-97  standard  above  20.7  mpg 
are  highly  uncertain.  Assume,  for 
example,  that  a  standard  could  be  set  at 
21.2  mpg,  0.5  mpg  above  GM's 
capability  for  both  model  years  and  0.4 
mpg  above  Chrysler's  capability  for  MY 
1996  and  0.2  mpg  above  its  capability 
for  MY  1997.  Since  Ford  projects  CAFE 
levels  of  21.1  mpg  and  21.6  mpg  for  MY 
1996-97.  such  standards  would  likely 
have  little  or  no  impact  on  that 
company.  GM  and  Chrysler  could  likely 
meet  the  levels  of  the  standards  only  by 
restricting  the  sales  of  their  large  light 
trucks.  If  this  occurred,  consumers 
might  tend  to  keep  their  older,  less-fuel 
efficient  light  trucks  in  service  longer. 
Also,  consumers  might  purchase  still 
larger  trucks  that  are  not  subject  to 
CAFE  standards.  Therefore,  the  agency 
believes  that  any  additional  energy 
savings  associated  with  alternative 
higher  fuel  economy  standards  above 
20.7  mpg  (the  level  the  agency  has 
determined  to  be  GM's  capability) 
would  be  uncertain  and  speculative. 

D.  The  \fYs  2996-97  Standard 

Based  on  its  analysis  described  above 
and  on  manufacturers'  projections,  the 
agency  concludes  that  the  major 
domestic  manufacturers  can  achieve  the 
light  truck  fuel  economy  levels  listed  in 
the  following  table: 


Manufacturer 

Approximate 
market  share 

(percent, 

based  on  MY 

1993) 

CAFE 
(Tipg) 

MY 
1996 

MY 
1997 

GM  

Ford 

Chryster 

30 
31 
23 

20.7 
21.2 
20.8 

20.7 
21.6 
21.0 

As  indicated  above,  most  light  truck 
manufacturers  other  than  GM,  Ford  and 
Chrysler  only  compete  in  the  small 
vehicle  portion  of  the  light  truck  market 
and  are  therefore  expected  to  achieve 
CAFE  levels  well  above  those 
companies.  Only  three  light  truck 
manufacturers.  Range  Rover,  PAS  and 
UMC,  are  expected  to  have  fuel 
economy  levels  lower  than  the  major 
domestic  manufacturers.  Since  these 
companies  have  an  extremely  small 
market  share,  NHTSA  concludes  that 
setting  a  standard  based  on  their 
capabilities  would  be  inconsistent  with 
a  determination  of  maximum  fieasibility 
that  takes  industry-wide  considerations 
into  account,  as  required  by  statute. 


As  indicated  above,  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales  for  MYs  1996-97.  NHTSA  also 
concludes  that  20.7  mpg  is  the 
maximimi  feasible  standard  for  both 
MYs  1996  and  1997.  For  the  reasons 
discussed  below,  this  level  balances  the 
potential  petroleum  savings  associated 
w-ith  a  higher  standard  against  the 
difficulties  of  manufacturers  facing  a 
potentially  hieher  standard. 

The  agency  believes  that  a  20.7  mpg 
light  truck  CAFE  standard  for  MYs 
1996-97  will  make  a  positive 
contribution  to  petroleum  conservation 
by  encouraging  GM.  which  has  a  large 
market  share,  to  achieve  a  higher  CAFE 
level  than  it  currently  projects  while 
remaining  within  its  fuel  economy 
capability.  The  agency  notes  that  a  20.7 
mpg  standard  is  0.2  mpg  higher  than 
GM's  current  MYs  1996-97  CAFE 
projection. 

A  20.7  mpg  standard  will  not  unduly 
restrict  consumer  choice  or  have 
adverse  economic  impacts  on  the  large 
domestic  manufacturers.  The  current 
product  plans  of  Ford  and  Chrysler 
indicate  that  they  expect  to  achieve  MYs 
1996-97  CAFE  levels  that  are  above  20.7 
mpg.  Therefore,  they  will  not  have  to 
make  any  changes  in  their  product  plans 
to  achieve  the  level  of  the  standard. 

While  GM's  current  product  plan 
shows  expected  MYs  1996-97  CAFEs  of 
20.5  mpg  in  each  model  year.  NHTSA's 
analysis  indicates  that  company  can 
achieve  a  CAFE  of  20.7  mpg  in  both 
years.  As  discussed  above,  this 
conclusion  is  based  on  the  following 
assumptions:  (1)  The  4WD  share  of  the 
market  will  not  significantly  increase 
between  now  and  MYs  1996-97,  (2)  GM 
will  make  successful  efforts  to  maintain 
market  share  of  certain  vehicles,  (3)  GM 
can  make  minor  changes  in  the 
performance  levels  of  its  vehicles  to 
bring  them  more  in  line  with  its 
competitors,  and  (4)  GM  can  make  small 
improvements  by  increasing  the 
penetration  of  some  engine  and 
transmission  technology  improvements 
that  are  not  projected  for  full 
implementation.  All  of  these  actions  are 
very  minor  and,  the  agency  believes, 
within  GM's  capability. 

NHTSA  believes  that  a  higher 
standard  than  20.7  mpg  for  MYs  1996- 
97  could  result  in  serious  economic 
difficulties  for  GM.  While  GM  can 
achieve  20.7  mpg  CAFE  without 
significant  product  restrictions,  such 
restrictions  could  be  required  to  achieve 
a  CAFE  higher  than  20.7  mpg.  Given 
leadtime  constraints.  NHTSA  believes 
that  the  first  potential  fuel-efficiency 
actions  that  GM  or  any  other 
manufacturer  would  consider  in 
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response  to  a  higher  standard  would 
consist  of  marketing  actions.  For  the 
reasons  discussed  in  other  notices, 
however,  the  agency  does  not  believe 
that  marketing  actions  can  be  relied 
upon  to  significantly  improve  a 
manufacturer's  CAFE.  See,  e.g.,  MY 
1993-94  light  truck  CAFE  final  rule  (56 
FR  13775,  April  4, 1991).  If  such 
marketing  actions  were  unsuccessful  in 
whole  or  in  part,  CM  would  likely  have 
to  engage  in  significant  product 
restrictions  to  achieve  the  level  of  a 
higher  CAFE  standard.  Such  product 
restrictions  could  result  in  adverse 
economic  consequences  for  GM,  its 
employees  and  the  economy  as  a  whole 
and  limit  consumer  choice,  especially 
with  regard  to  the  load-carrying  needs  of 
light  truck  purchasers. 

As  indicated  above,  while  NHTSA  has 
concluded  that  GM  is  the  least  capable 
manufacturer  with  a  substantial  share  of 
sales,  the  agency  believes  that  GM's 
capability  is  not  significantly  below  that 
of  Chrysler.  GM  and  Chrysler, 
combined,  sell  over  50  percent  of  all 
new  light  trucks  each  model  year. 
Therefore,  even  if  the  agency  were  to  set 
a  standard  above  GM's  capability,  the 
standard  could  not  be  much  above  20.7 
mpg  and  still  remain  within  the 
capability  of  the  majority  of  the 
industry. 

NHTSA  believes  that  the  20.7  mpg 
standard  balances  the  potentially 
serious  adverse  economic  consequences 
for  GM  that  could  result  from  a  higher 
standard  with  the  potential  for 
increased  petroleum  savings.  The 
agency  concludes,  in  view  of  the 
statutory  requirement  to  consider 
specified  factors,  that  the  relatively 
small  and  uncertain  energy  savings 
associated  with  setting  a  standard  above 
GM's  capability  would  not  justify  the 
potential  harm  to  that  company  and  the 
economy  as  a  whole. 

Consumer  Alert  and  CEI  requested 
that  NHTSA  consider  the  safety  effects 
of  its  decision.  Those  commenters  stated 
that  the  agency  should  not  in  any  way 
avoid  analyzing  the  potential  safety 
consequences  of  a  decision  to  increase 
the  CAFE  standards  for  light  trucks. 
Consumer  Alert  and  CEI  cited  the  record 
of  NHTSA's  rulemaking  concerning  the 
MY  1990  passenger  car  CAFE  standard, 
although  they  recognized  that  the  safety 
consequences  of  a  decision  to  raise  the 
CAFE  standard  for  light  trucks  may 
differ  somewhat. 

In  the  context  of  passenger  car  CAFE 
standards,  NHTSA  has  recognized  that 
CAFE  standards  could  adversely  affect 
safety  to  the  extent  that  they  result  in 
significant  reductions  in  car  size  and/or 
weight.  This  issue  was  discussed  at 
length  in  the  agency's  notice 


terminating  rulemaking  on  the  MY  1990 
passeriger  car  CAFE  standard  (see  58  FR 
6939.  February  3, 1993). 

An  analysis  of  the  extent  to  which 
significantly  higher  light  truck  CAFE 
standards  could  affect  safety  is  more 
complex  than  for  passenger  car 
standards,  since  purchasers  would  have 
many  more  options  for  substitution  (e.g., 
different  kinds  of  light  trucks,  trucks 
with  a  high  enough  GWVR  that  they  are 
not  subject  to  CAFE  standards,  etc.)  The 
agency  notes  that  since  light  trucks  are 
generally  significantly  larger  and 
heavier  than  passenger  cars,  any  safety 
effects  of  a  particular  weight  reduction 
would  likely  be  smaller  than  for  cars. 

While  NHTSA  recognizes  that 
significantly  higher  light  truck  CAFE 
standards  could  adversely  affect  safety, 
to  the  extent  that  they  resulted  in 
significant  reductions  in  light  truck  size 
and/or  weight,  the  available  evidence 
indicates  that  MYs  1996-97  standard  of 
20.7  mpg  will  not  have  any  impact  on 
safety.  NHTSA  notes  that,  in  setting  the 
light  truck  CAFE  standards  for  recent 
modal  years,  the  agency  did  not  include 
in  its  analyses  of  manufacturer 
capabilities  any  product  plan  actions 
that  would  significantly  affect  the 
weight,  size  or  cost  of  the  vehicles  the 
manufacturers  planned  to  offer.  The 
agency  also  notes  that  the  average 
equivalent  test  weight  of  light  trucks  has 
increased  from  3,805  pounds  in  MY 
1984  to  4,169  pounds  in  MY  1992. 
Therefore,  NHTSA  believes  that  CAFE 
standards  during  this  period  have  not 
had  any  measurable  effect  on  light  truck 
weight  or  size. 

The  agency  also  notes  that  the  levels 
of  the  light  truck  CAFE  standards  have 
not  varied  significantly  for  more  than  a 
decade.  The  light  truck  CAFE  standards 
for  MY  1987-89  and  MY  1994  were  set 
at  20.5  mpg,  and.  as  far  back  as  MY 
1984,  the  standard  was  20.0  mpg. 

NHTSA  therefore  believes  that  the 
size  and  weight  of  current  and  planned 
light  trucks  are  not  significantly 
different  from  what  would  have 
occurred  in  the  absence  of  CAFE 
standards.  As  discussed  above.  Ford  and 
Chrysler  will  exceed  the  level  of  the 
20.7  mpg  standard  for  MYs  1996-97 
without  making  any  changes  in  their 
product  plans.  While  GM  will  need  to 
make  some  changes  in  its  product  plan 
to  achieve  a  CAFE  of  20.7  mpg,  the 
agency  does  not  believe  that  it  is 
necessary,  or  likely,  for  that  company  to 
take  actions  that  would  have  any 
adverse  effect  on  safety,  in  order  to 
achieve  that  CAFE  level. 

As  indicated  above,  in  determining 
that  GM  can  achieve  MYs  1996-97 
CAFE  levels  of  20.7  mpg,  NHTSA 
adjusted  GM's  projected  CAFE  level  of 


20.5  mpg  based  on  several  factors.  First, 
the  agency  adjusted  it  upward  to  reflect 
more  realistic  mix  assumptions  with 
respect  to  4WD  market  share  and 
maintaining  market  share  of  certain 
more  fuel-efficient  vehicles.  Since  this 
adjustment  simply  reflects  the  agency's 
judgment  of  what  GM  is  likely  to  be  able 
to  sell,  based  on  historical  experience, 
the  adjustment  does  not  induce  or 
compel  any  actions  with  safety 
implications. 

NHTSA  also  concluded  that  GM  can 
improve  its  projected  MYs  1996-97 
CAFE  by  a  slight  reduction  in  vehicle 
performance.  This  would  involve 
changes  in  such  things  as  axle  ratios. 
The  agency  believes  that  a  slight 
reduction  in  performance  would  not 
have  any  adverse  safety  consequences. 

Finally,  the  agency  concluded  that 
GM  could  improve  its  MYs  1996-97 
CAFE  by  increasing  the  penetration  of 
some  engine  and  transmission 
technology  improvements  that  are  not 
projected  for  full  implementation.  This 
action  would  not  result  in  reduced 
vehicle  weight. 

Since  the  20.7  mpg  light  truck  CAFE 
standard  for  MYs  1996-97  will  not  lead 
to  significant  reductions  in  light  truck 
size  or  weight,  or  shifts  toward  less  safe 
vehicles,  the  agency  concludes  that  it  is 
not  likely  to  have  any  impact  on  safety. 

VIII.  Rulemaking  Analyses  and  Notices 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  standard 
for  MYs  1996-97  and  determined  that  it 
is  significant  within  the  meaning  of 
Executive  Order  12866,  and  significant 
within  the  meaning  of  the  Department's 
regulatory  procedures.  This  rulemaking 
was  reviewed  under  Executive  Order 
12866.  The  agency's  detailed  analysis  of 
the  economic  effects  is  set  forth  in  a 
Regulatory  Evaluation,  copies  of  which 
are  available  from  the  Docket  Section. 
The  contents  of  that  analysis  are 
generally  described  above. 

B.  National  Environmental  Policy  Act 

The  agency  has  analyzed  the 
environmental  impacts  of  the  MY  1996- 
97  light  truck  average  fuel  economy 
standard  in  accordance  with  the 
National  Environmental  Policy  Act.  42 
U.S.C.  4321  et  seq.  Copies  of  the 
Environmental  Assessment  are  available 
from  the  Docket  Section.  The  agency  has 
concluded  that  no  significant 
environmental  impact  will  result  from 
this  rulemaking  action. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
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ini{>act  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  No  light  truck  manufacturer 
subject  to  the  standard  wrill  be  classified 
as  a  "small  business"  under  the 
Regulatory  Flexibility  Act.  In  the  case  of 
other  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  light  trucks,  the 
standard  will  not  affect  the  availability 
of  the  full  range  of  light  trucks  or  have 
a  significant  effect  on  the  overall  cost  of 
purchasing  and  operating  light  trucks. 


Cost  Savings  Act  (15  \JS.C  2009(b))  a 
state  may  not  require  fuel  economy 
labels  on  vehicles  covered  by  section 
506  of  the  Cost  Savings  Act  (15  U.S.C 
2006)  which  are  not  identical  to  the 
Federal  standard.  Section  509  does  not 
apply  to  vehicles  procured  for  the 
State's  use.  Section  504  of  the  Cost 
Savings  Act  (15  U.S.C.  2004)  sets  forth 
a  procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  average  ftiel  economy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


§533.5   Requirements. 


Table  IV 


Model  year 

Standard 

1996 

207 

1997 

207 

Issued:  March  31. 1994. 
Christopher  A.  Hart. 

Deputy  Administrator. 
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D.  Executive  Order  12612  (Federalism)       F.  Department  of  Energy  Review 


This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  MYs  1996-97  standard  will  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  509(a) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (the  Cost  Savings  Act; 
15  U.S.C.  2009(a)),  whenever  a  Federal 
motor  vehicle  fuel  economy  standard  is 
in  effect,  a  state  may  not  adopt  or 
enforce  any  law  or  regulation  relating  to 
fuel  economy  standards  or  average  fuel 
economy  standards  applicable  to 
vehicles  covered  by  the  Federal 
standard.  Under  section  509(b)  of  the 


In  accordance  with  section  502(j)  of 
the  Act.  NHTSA  submitted  a  pre- 
publication  copy  of  this  rule  to  the 
Department  of  Energy  for  review.  The 
Department  made  no  unaccomodated 
comments. 

List  of  Sul^ects  in  49  CFR  Part  533 

Energy  conservation.  Motor  vehicles. 

PART  533— {AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  533  is  amended  as  follows: 

1.  The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Audiority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  533.5(a)  is  amended  by 
adding  Table  IV  immediately  following 
Table  m  to  read  as  follov/s: 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  94-20;  Notice  1] 

RIN  21Z7-AF16 

Light  Truck  Average  Fuel  Economy 
Standards,  Model  Years  1998-2006 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACnON:  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM). 

SUMKdARY:  In  a  final  rule  published 
elsewhere  in  today's  edition  of  the 
Federal  Register,  NHTSA  is  establishing 
light  truck  average  fuel  economy 
standards  for  model  years  1996  and 
1997.  The  purpose  of  this  advance 
notice  is  to  announce  that  the  agency  is 
beginning  to  develop  a  proposal  for  light 
truck  average  fuel  economy  standards 
for  model  years  after  1997,  and  to 
request  comments  to  assist  the  agency  in 
developing  the  proposal.  NHTSA  plans 
to  propose  standards  for  some  or  all  of 
model  years  1998  to  2006.  The  agency 
is  seeking  information  that  will  help  it 
assess  the  extent  to  which 
manufacturers  can  improve  light  truck 
fuel  economy  during  the  period  in 
question,  the  benefits  and  costs  to 
consumers  of  improved  fuel  economy, 
the  benefits  to  the  nation  of  reducing 
fuel  consumption,  and  the  number  of 
model  years  that  should  be  covered  by 
the  proposal. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1994. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  The  Docket  is 
open  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday.  Submissions  containing 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  (in  three  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  seven  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee,  Chief,  Motor  Vehicle 
Requirements  Division,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 


Street  SW.,  Washington.  DC  20590. 
(202) 366-0846. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  December  1975,  Congress  enacted 
the  Bnergy  Policy  and  Conservation  Act 
(EPCA)  because  of  a  national  concern 
with  the  depletable  nature  and 
uncertain  availability  of  most  of  the 
energy  upon  which  the  Nation  relies  for 
its  economic  and  social  well  being,  and 
the  need  to  implement  a  national 
program  for  conserving  energy.  Among 
other  things,  EPCA  added  Title  V, 
"Improving  Automotive  Efficiency, "  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act).  Title  V 
provides  for  the  establishment  of 
corporate  average  fuel  economy  (CAFE) 
standards  for  passenger  cars  and  light 
trucks. 

While  Title  V  provides  that  the  CAFE 
standard  for  passenger  cars  is  27.5  mpg 
for  each  model  year  after  model  year 
(MY)  1984  unless  NHTSA  amends  it, 
the  statute  does  not  specify  any 
particular  level  of  light  truck  CAFE 
standards.  Instead,  Title  V  requires  the 
agency  to  set  light  truck  CAFE  standards 
for  each  model  year,  at  least  18  months 
before  the  beginning  of  the  model  year. 
In  a  final  rule  published  elsewhere  in 
today's  edition  of  the  Federal  Register, 
NHTSA  is  establishing  light  truck  CAFE 
standards  for  MYs  1996  and  1997  at 
20.7  mpg.  The  final  rule  follows  a  notice 
of  proposed  rulemaking  (NPRM) 
published  by  the  agency  in  the  Federal 
Register  (57  FR  61377)  on  December  24, 
1992.  That  NPRM  did  not  address 
standards  for  model  years  after  1997. 

With  the  rulemaking  for  the  MYs 
1996-1997  light  truck  CAFE  standards 
completed,  NHTSA  is  turning  its 
attention  to  developing  a  proposal  for 
light  truck  average  fuel  economy 
standards  for  model  years  after  MY 
1997.  While  the  agency  has  in  the  last 
decade  set  light  truck  CAFE  standards 
for  only  one  or  two  model  years  at  a 
time,  it  believes  that  it  may  be 
appropriate  now  to  set  standards  for  a 
much  longer  period,  i.e.,  for  some  or  all 
of  the  period  including  MYs  1998  to 
2006. 

Since  the  early  1980's.  NHTSA  has 
established  light  truck  CAFE  standards 
as  little  as  18  months  and  not  more  than 
30  months  before  the  beginning  of  the 
model  year.  The  effect  of  this  practice 
has  been  to  limit  the  CAFE  increases 
that  could  be  required  because  there 
was  insufficient  leadtime  for  the 
manufacturers  to  change  their  product 
plans  and  improve  their  light  truck  fuel 
economy  by  means  of  significant 
technological  improvements.  In  this 


period,  the  light  truck  CAFE  standard 
changed  very  little.  For  MY  1984,  it  was 
20  mpg:  for  MY  1994,  it  is  20.5  mpg. 

NHTSA  explained  the  impact  oT  such 
limited  leadtime  as  follows  in  its 
December  1992  NPRM  to  establish  the 
MYs  1995-97  light  truck  CAFE 
standards: 

NHTSA  recognizes  that  the  leadtime 
necessary  to  implement  significant 
improvements  in  engines,  transmissions, 
aerodynamics  and  rolling  resistance  is 
typically  at  least  three  years.  Also,  •  •  • 
once  a  new  design  is  established  and  tested 
as  feasible  for  production,  the  leadtime 
necessary  to  design  tools  and  lest 
components  is  typically  30  to  36  months. 
Some  p>otential  major  changes  may  take  even 
longer.  Leadtimes  for  new  vehicles  are 
usually  at  least  three  years.  Further,  light 
trucks  have  a  long  model  life,  i.e.,  8-10  years 
or  more.  If  a  manufacturer  must  make  a  major 
model  change  ahead  of  its  normal  schedule, 
this  change  may  have  a  significant, 
unprogrammed  impact. 

Given  the  leadtime  constraints,  the  agency 
does  not  believe  that  manufacturers  can 
achieve  significant  improvements  in  their 
projected  CAFE  levels  for  these  model  years 
by  additional  technological  actions. 

57  FR  61379,  December  14, 1992.  The 
agency  notes  that  manufacturers 
commenting  on  the  December  1992 
NPRM  argued  that  the  leadtimes 
discussed  above  are  more  typical  for 
passenger  cars  and  that  light  truck 
leadtimes  are  even  longer. 

If  the  upcoming  light  truck  CAFE 
rulemaking  is  to  be  effective  in 
encouraging  manufacturers  to  improve 
their  light  truck  fuel  economy  by  means 
of  significant  technological 
improvements,  it  must  address  model 
years  for  which  the  manufacturers 
would  have  substantial  leadtime.  Thus, 
the  rulemaking  must  address  model 
years  well  beyond  MY  1997,  the  last 
model  year  for  which  a  standard  has 
been  established. 

There  are  several  reasons  why  it 
appears  necessary  now  for  the  agency  to 
change  the  way  it  has  been  setting  light 
truck  CAFE  standards  and  to  establish 
them  high  enough  and  far  enough  in 
advance  to  require  significant  fuel 
economy  improvements. 

First,  the  need  of  the  Nation  to 
conserve  energy  is  increasing.  The 
import  share  of  oil  is  growing,  as  is  the 
percentage  from  Arab  OPEC  sources. 
The  United  States  imported  15  percent 
of  its  oil  needs  in  1955.  The  import 
share  reached  36.8  percent  in  1975,  the 
year  EPCA  was  passed,  and  peaked  at 
46.4  percent  in  1977,  at  a  cost  of  $91 
billion  (stated  in  1992  dollars). 
Although  the  share  declined  to  below  30 
percent  in  the  mid-1980's,  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
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In  1992.  imports  totaled  43.6  percent. 
The  Department  of  Energy  projects  that 
imports  will  rise  to  between  52  percent 
and  72  percent  of  total  use  in  2010. 

Thus,  the  United  States  now  imports 
a  higher  percentage  of  its  oil  needs  than 
it  did  during  1975.  the  year  EPCA  was 
passed.  Despite  the  establishment  of  the 
Strategic  Petroleum  Reserve  in  the  late 
1970s,  concern  still  exists  over  the 
stability  of  the  oil  import  supply.  The 
trend  during  the  1980s  toward  ' 
increasing  diversity  in  sources  of  oil 
imports  appears  to  be  reversing.  In  1975. 
OPEC  accounted  for  61  percent  of  U.S. 
oi!  imports;  by  1984.  OPEC's  share  had 
dropped  to  43  percent.  However,  in 
1952  OPEC  accounted  for  59  percent  of 
U.S.  oil  imports.  Moreover,  the 
percentage  of  total  U.S.  oil  consumption 
supplied  by  Arab  OPEC  sources  was 
11.6  percent  in  1992.  higher  than  the  8.5 
percent  level  for  1975.  Oil  continues  to 
account  for  over  40  percent  of  all  energy 
used  in  the  United  States,  and  97 
percent  of  the  energy  consumed  in  the 
transportation  sector.  Despite  legislation 
such  as  the  Clean  Air  Act  Amendments 
of  1990  and  California's  strict  "clean 
fuel"  and  emissions  standards,  fuels 
derived  from  petroleum  will  likely 
remain  the  predominant  fuels  in  the 
transportation  sector. 

Domestic  oil  production  has  declined 
steadily  since  reaching  a  peak  of  10.6 
million  barrels  per  day  in  1985.  By 
1992.  it  had  dropped  to  9.0  million 
barrels  per  day.  Domestic  production  is 
expected  to  continue  declining  by 
roughly  200,000  barrels  per  day  each 
year  through  the  year  2000.  While  the 
United  States  is  currently  the  world's 
second  largest  oil  producer,  it  contains 
only  about  three  percent  of  the  world's 
known  oil  reserves.  Persian  Gulf 
countries  contain  63  percent  of  known 
world  reserves,  and  former  Communist 
countries  contain  9  percent.  The 
Department  of  Energy  projects  a 
continuing  decline  in  domestic  oil 
production  to  between  3.54  and  6.73 
million  barrels  per  day  in  2010. 

A  second  reason  why  NHTSA 
believes  there  may  be  a  need  now  to 
change  its  approach  to  setting  light 
truck  CAFE  standards  is  the  current  lack 
of  consumer  demand  or  other  market 
pressure  for  manufacturers  to  improve 
light  truck  fuel  economy.  In  the  early 
1980's,  during  the  energy  crisis  brought 
on  by  events  in  Iran,  gasoline  prices  rose 
rapidly.  That  rise  significantly  increased 
consumer  demand  for  more  fuel- 
efficient  vehicles.  Thereafter,  however, 
gasoline  prices  fell  sharply  and  have 
remained  at  very  low  levels  for  a 
decade.  Consumers  now  place  much 
greater  emphasis  on  high  performance, 
and  make  little  demand  for  improved 


light  truck  fuel  economy.  Performance 
levels  are  now  higher  than  they  were 
when  EPCA  was  enacted. 

In  the  absence  of  strong  consumer 
demand  or  other  market  pressure  for 
improved  light  truck  fuel  economy, 
there  is  no  reason  to  expect 
manufacturers  to  make  significant 
technological  improvements  for  the 
purpose  of  improving  light  truck  fuel 
economy,  absent  higher  light  truck 
CAFE  standards  or  other  government 
measures.  Indeed,  light  truck  CAFE  has 
not  changed  appreciably  in  the  last  six 
years  and  is  not  expected  to  do  so  in  the 
next  several  years.  The  average  light 
truck  fuel  economy  of  the  domestic 
manufacturers  was  20.5  mpg  in  MY 
1987.  and  20.4  mpg  in  MY  1992.  five 
model  years  later.  (The  import 
manufacturers'  average  light  truck 
CAFE,  representing  a  relatively  small 
market  share,  declined  significantly 
during  this  time,  from  slightly  more 
than  25  mpg  in  MY  1987  to  less  than  23 
mpg  in  MY  1992.)  Moreover,  as 
discussed  in  today's  final  rule 
establishing  the  MY  1996-97  light  truck 
CAFE  standards.  GM  currently  projects 
a  MY  1997  CAFE  of  20.5  mpg.  Ford  21.6 
mpg.  and  Chrysler  20.9  mpg. 

A  third  reason  why  effective  light 
truck  CAFE  standards  assume  increased 
importance  now  is  the  continued 
growth  in  market  share  of  those 
vehicles.  Light  truck  production 
increased  from  1.9  million  in  MY  1980 
to  4.1  million  in  MY  1992.  Data 
Resources.  Inc..  projects  sales  of  6 
million  light  trucks  in  MY  1998  and 
close  to  7  million  by  MY  2004.  Light 
trucks  comprised  nearly  33  percent  of 
the  total  light  vehicle  production  in  MY 
1992.  almost  double  their  share  in  MY 
1980.  That  share  is  expected  to  increase 
to  39  percent  in  MY  1998  and  42 
percent  by  MY  2004.  As  light  trucks 
increase  in  market  share,  so  does  their 
impact  on  energy  consumption  and  the 
importance  of  their  potential 
contribution  in  addressing  the  Nation's 
need  to  conserve  energy. 

The  impact  of  the  growing  light  truck 
population  on  energy  conservation 
efforts  can  be  more  hilly  appreciated 
when  the  CAFE  of  the  total  light  truck 
fleet  is  compared  with  that  of  the  total 
passenger  car  fleet.  The  light  truck 
CAFE  is  approximately  21  mpg.  while 
the  passenger  car  CAFE  is 
approximately  28  mpg. 

NHTSA  also  notes  Uiat  there  has  been 
increasing  concern  in  recent  years  about 
the  impact  of  cars,  light  trucks  and  other 
personal  vehicles  on  global  warming. 
There  is  an  almost  direct  relationship 
between  fuel  consumption  and  emission 
of  carbon  dioxide,  a  primary 
"greenhouse"  gas.  In  other  words. 


reducing  fuel  consumption  also  reduces 
carbon  dioxide  emissions. 

As  part  of  the  Administration's 
Climate  Change  Action  Plan,  issued  in 
October  1993.  the  White  House's 
National  Economic  Council,  the  Office 
on  Environmental  Policy  and  the  Office 
cf  Science  and  Technology  Policy  will 
co-chair  a  process  to  develop  measures 
to  significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
The  efforts  of  the  task  force  mav  have 
a  bearing  on  future  light  truck  fuel 
economy  standards. 

NHTSA  also  notes  that  the 
Administration  is  supporting  research 
in  improving  vehicle  fuel  efficiency  in 
a  number  of  areas,  including  the 
Partnership  for  a  New  Generation  of 
Vehicles.  However,  the  purpose  of  this 
notice  is  a  limited  one — requesting 
comments  to  assist  NHTSA  in 
developing  a  proposal  for  light  truck 
CAFE  average  fuel  economy  standards 
for  model  years  after  1997.  possibly 
through  MY  2006.  To  aid  the  agency  in 
obtaining  useful  comments,  this  notice 
discusses  a  variety  of  issues  which  are 
considered  by  NTTTSA  in  developing  a 
CAFE  standard  proposal,  and  asks  a 
number  of  questions  and  makes  a 
number  of  requests  for  data.  For  easy 
reference,  the  questions  and  requests  are 
numbered  consecutively  throughout  the 
document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  stati.sticai  and 
cost  data,  and  the  source  of  such 
information. 

In  addition  to  the  questions  in  the 
body  of  this  notice,  NHTSA  is  also 
including  an  appendix  to  this  notice 
which  consists  of  a  number  of 
additional  questions  directed  primarily 
toward  light  truck  manufacturers.  The 
appendix  questions  address  their 
product  plans  through  KfY  2006  and  the 
assumptions  underlying  those  plans. 
The  agency  recognizes  that  the 
manufacturers'  product  plans  may  not 
be  approved  formally  for  even  the 
earlier  model  years  addressed  in  this 
notice  and  that  some  of  the  questions 
may  be  difficult  to  answer.  Setting 
standards  well  in  advance  instead  of 
only  one  or  two  years  in  advance 
necessitates  reliance  on  less  definitive 
information.  However,  that  approach  is 
necessary  in  order  for  the  agency  to 
attain  greater  CAFE  improvements.  The 
agency  would  appreciate  answers  that 
are  as  responsive  as  possible  so  that 
appropriate  weight  can  be  given  to  the 
many  factors  whose  magnitude  now  can 
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only  be  estimated.  While  the  questions 
in  the  appendix  are  directed  toward 
manufacturers,  the  agency  welcomes 
comments  from  all  interested  persons  in 
response  to  those  questions. 

II.  The  Statute 

Section  502(b)  of  the  0>st  Savings  Act 
requires  the  Secretary  of  Transportation 
to  issue  light  truck  fuel  economy 
standards  for  each  model  year.  The  Act 
provides  that  the  fuel  economy 
standards  must  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
determining  maximum  feasible  avemge 
fuel  economy  level,  the  Secretary  is 
required  under  section  502(e)  of  the  Act 
to  consider  four  factors:  Technological 
feasibility;  economic  practicability;  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  energy. 
The  Secretary  is  permitted  but  not 
required  to  set  separate  standards  for 
different  classes  of  light  trucks. 
(Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015. 
June  22. 1976.) 

Based  on  definitions  and  judicial 
interpretations  of  similar  terms  in  other 
statutes,  the  agency  interprets  "feasible" 
to  refer  to  something  that  is  capable  of 
being  done.  Therefore,  a  standard  set  at 
the  maximum  feasible  average  fuel 
economy  level  must;  (1)  Be  capable  of 
being  done  and  (2)  be  at  the  higliest 
level  that  is  capable  of  being  done, 
taking  account  of  what  manufacturers 
are  able  to  do  in  light  of  technological 
feasibility,  economic  practicability,  how 
other  Federal  motor  vehicle  standards 
affect  average  fuel  economy,  and  the 
need  of  the  nation  to  conserve  energy. 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufacturer  basis  or  on  an  industry- 
wide basis.  As  discussed  in  many  hiel 
economy  notices,  it  is  clear  from  the 
legislative  history  that  Congress  did  not 
intend  that  standards  simply  be  set  at 
the  level  of  the  least  capable 
manufacturer.  Instead,  NHTSA  must 
take  industry-wide  considerations  into 
account  in  determining  the  maximum 
feasible  average  fuel  economy  level. 
NHTSA  has  consistently  set  light  trucJc 
standards  at  a  level  that  can  be  achieved 
by  manufacturers  whose  vehicles 
constitute  a  substantial  share  of  the 
market.  Because  of  the  relatively  high 
volume  of  production  by  those 
manufacturers,  their  capability  bears  a 
strong  and  close  relationship  to  that  of 
the  industry  as  a  whole. 


m.  Issues  in  Developing  a  Proposal  for 
MY  199ft-2006 

Among  the  significant  issues  involved 
in  developing  a  proposal  for  the  MY 
1998-2006  light  truck  CAFE  standards 
is  the  ability  of  manufacturers  to 
improve  their  light  truck  fuel  economy 
during  that  period.  In  order  to  help  it 
analyze  that  issue,  NHTSA  requests 
information  or  comments  on  the 
quettions  which  follow. 

NHTSA  is  interested  in  the 
technology  that  will  be  available  for 
imfMroving  fuel  economy.  It  is 
particularly  interested  in  technological 
advancements.  For  example,  the 
development  of  two-cycle  engines  may 
have  progressed  to  the  point  that  their 
introduction  to  the  light  truck  fleet 
would  be  feasible  some  time  in  the  MY 
199B-2006  period.  Another  example  is 
the  development  of  alumi.num  and 
noranetal  composites  fcr  aui emotive 
applications.  These  high  performance 
materials,  whirJi  have  become  less 
expensive,  are  providing  new 
opportunities  for  Ughtweight,  high- 
performance  automotive  components. 
The  Miller  cycle  engine  or  other 
variations  on  the  internal  combustion 
engine  may  offer  improvements  in  fuel 
economy. 

1.  What  is  the  technological  feasibility 
and  economic  practicability  of  Lha 
various  fuel  efficiency  enhancing 
technologies,  including,  but  not  limited 
to  eoch  of  the  following,  which  were 
noted  in  the  National  Academy  of 
Sciences  (NAS)  study  discus-^ed  below: 
Multi-valve  and  variable  valve  timing 
engines;  electronic  engine  controls;  port 
fuel  injection;  lean  bum-fast  bum 
combustion;  engine  friction  reduction; 
two-stroke  engines;  turbocharging; 
improved  transmissions,  including 
continuously  variable  transmissions  and 
electronic  controls;  redesigning  vehicles 
for  v/eight  reduction  and  aerodw.omic 
enhancement;  substitution  of  lighter- 
weight  materials;  lowering  rolling 
resistance;  low-friction  lubricants;  and 
reducing  parasitic  looses,  for  improving 
manufacturers'  CAFE  for  MY  1998- 
2006?  In  answering  this  question,  please 
address,  for  each  of  these  technologies, 
as  well  as  any  other  relevant 
technologies  not  yet  available: 

(a)  The  impact  on  fuel  efficiency; 
fb)  Costs  and  benefits  to  the 

consumer; 

(b)  Manufacturer  costs; 

(c)  Leadtime; 

(d)  Potential  fleet  penetration. 

2.  What  is  the  cost-effectiveness  of 
each  technology  identified  in  Question 
1,  as  well  as  any  other  relevant 
technologies,  assuming  alternative 
plausible  gasoline  prices  forecast  for  MY 


1998-2006,  and  assimiing  alternative 
payback  periods  ranging  from  3  years  to 
1 0  years? 

3.  Taking  into  account  the  response  to 
Question  1,  indicate  the  ability  of  each' 
manufacturer  to  improve  its  Ught  truck 
CAFE  for  each  model  year  during  the 
MY  1998-2006  timeframe.  By  what 
model  year  would  maximum 
penetration  of  all  current  fuel  economy 
enhancing  technologies  be  feasible? 
Why  wouldn't  such  maximum 
penetration  be  feasible  earlier  than  thot 
model  year? 

4.  What  analyses  of  manufacturer 
light  truck  fuel  economy  cap>abilities  for 
MY  1998-2006  are  available?  What  are 
the  strengths  and  weaknesses  of  each 
such  analysis? 

NHTSA  notes  that,  in  1991,  it  joined 
with  the  Federal  Highway 
Administration  in  commissioning  the 
NAS  to  estimate  the  practically 
achievable  levels  of  fuel  economy  for 
various  classes  of  passenger  cars  and 
light  trucks.  The  NAS  report. 
Automotive  Fuel  Economy — How  Far 
Should  We  Go?,  was  published  in  April 
1992.  NAS  did  not  reach  conclusions  on 
what  the  "practically  achievable"  levels 
of  fuel  economy  were  because  it  stated 
that  it  could  not  determine  the  correct 
balance  of  the  variables  that  would 
affect  such  an  estimate.  The  variables 
include  the  "technically  achievable" 
levels  of  fuel  economy  (described 
below),  the  economic  effects  in  terms  of 
jobs,  higher  vehicle  prices,  and 
competitiveness,  the  effects  on  vehicle 
safety  and  petroleum  consumption,  etc 

The  NAS  report  did  venture  to  offer 
"technically  achievable"  predictions  of 
fuel  economy  capabilities  in  MYs  2001 
and  2005.  The  "technically  achievable" 
values  were  based  on  certain 
assumptions.  The  assumptions  were 
that  only  currently  existing  technologies 
would  be  used,  that  fleets  would  meet 
the  Tier  I  emissions  standards  of  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990,  that  vehicle  interior  volume  and 
acceleration  performance  would  be 
equivalent  to  those  of  the  MY  1990  fleet, 
and  that  the  technologies  used  would  be 
cost-effective  at  gasoline  prices  of  $5-10 
or  less. 

NAS  offered  two  estimates  for  the 
light  truck  fleet  for  both  MYs  2001  and 
2006.  One  estimate  was  given  with  a 
high  degree  of  confidence  that  the  light 
truck  fleet  could  achieve  such  a  level. 
The  other  estimate,  for  a  higher  CAFE 
level,  was  given  with  a  lower  degree  of 
confidence  that  the  fleet  could  achieve 
that  level  due  to  unidentified 
uncertainties.  These  values  are  as 
follows: 


Federal  Register  /  Vol.  59.  No.  66  /  Wednesday.  April  6.  1994  /  Proposed  Rules 


16327 


Table  1  .—"Technically  Achiev- 
able" Fuel  Economy  Levels:  New 
UGHT  Truck  Fleet  (From  NAS 
Report) 


Higher  confidence 
Lower  confidence  . 


MY  2001 


24 
25 


MY  2006 


26 
28 


The  figures  in  the  table  have  several 
limitations.  They  do  not  represent  the 
capability  of  ar.y  particular 
manufacturer.  Instead,  they  are  intended 
to  represent  the  light  truck  fleet  as  a 
whole.  However,  the  fleet  used  bv  N.\S 
did  not  include  ail  light  trucks.  The  fleet 
included  small  pickups,  small  vans, 
small  utihty  vehicles,  and  large  pickups, 
but  not  large  vans  and  large  utility 
vehicles.  While  those  last  two  tvpes  of 
vehicles  make  up  a  small  percentage  of 
the  light  trjck  market,  they  have  low 
fuel  econom.ies. 

NHTSA  is  particularly  interested  in 
receiving  comments  concerning  the 
NAS  report  and  whether,  and  how,  it 
should  be  used  in  rulemaking  for  the 
MV  1998-2006  light  truck  C.\FE 
standards. 

Energy  and  Environmental  .Analysis, 
Inc.  has  prepared  a  report  for  the 
Department  of  Energy  that  analyzes  the 
domestic  manufacturers'  light  duty 
truck  fuel  economy  potential  to  2005. 
NHTSA  is  including  it  in  the  docket  for 
this  notice,  and  would  welcome 
comments  on  the  relevance  of  the  report 
to  this  rjiemaking. 

NHTSA  and  the  Environmental 
Protection  Agency  (EPA)  have  mandated 
a  number  of  safety  and  emissions 
standards  for  light  trucks  that  become 
effective  in  llie  next  few  years  and  that 
are  likely  to  contribute  to  increased 
weight  (and.  hence,  decreased  fuel 
econom.y)  and  increased  co.st  of  these 
vehicles.  Among  the  safety  requirements 
are  the  addition  of  air  bags  (which 
phase-in  through  MY  1999),  quasi-static 
side  impact  protection  (by  MY  1995), 
roof  crush  resistance  (by  MY  1995),  and 
interior  head  impact  protection  (with  an 
effective  date  to  be  determined).  The 
Clean  Air  Act  Amendments  mandated  a 
phase-in  of  more  stringent  emission 
standards  for  light  trucks.  The  U.S.  has 
agreed  under  the  Montreal  Protocol  to 
phase-out  the  chloroflourocarbons  used 
in  vehicle  air  conditioners.  This  will 
result  in  somewhat  heavier  and  less 
efficient  air  conditioners.  Finally.  EPA 
has  also  issued  several  final  riI,  s 
relating  to  test  procedures  which  could 
require  calibration  changes  that  reduce 
fuel  economy  and  to  onboard 
diagnostics  which  could  add  weight. 
5.  To  what  extent  are  other  Federal 
standards  likely  to  affect  manufacturers" 


CAFE  capabilities  in  MYs  1998-2006? 
Answers  to  this  question  should  include 
not  only  the  effects  of  such  standards 
when  first  implemented,  but  also  the 
prospect  for  reducing  those  effects 
subsequently. 

6.  Assuming  that  NHTSA  establishes 
a  single  light  truck  CAFE  standard  for 
each  of  M\'s  1998-2006.  what  would  be 
the  manufacturers'  responses  to  CAFE 
standards  set  at  alternative  levels,  and' 
what  would  the  energy  savings  be  from 
those  levels'  For  e.xample,  what  would 
be  the  effect  of  setting  a  CAFE  standard 
at  \-y  mpg  versus  x  mpg  versus  x-t-y 
m{>g  for  a  given  model  year?  NHTSA 
requests  thot.  at  a  minimum, 
comment'.  r<;  .mswer  the  questions  in 
thiS  paragrapii  based  on  the  standard 
k\els  discussed  in  the  N.AS  report. 

.\nother  i^ue  that  the  agency  must 
consider  in  letting  light  truck  CAFE 
stand.irds  is  the  basic  structure  of  the 
standards.  As  indicated  above.  Title  V 
provides  the  agency  with  discretion 
concerning  whether  to  establish  a  single 
standard  for  all  light  trucks  or  separate 
standards  for  different  classes  of  light 
trucks.  While  NHTSA  has  in  the  past 
used  its  authority.to  set  separate 
standards  for  different  classes  of  light 
trucks,  most  notably  for  two-wheel  drive 
and  four-wheel  drive  light  trucks,  it  has 
more  recently  established  a  single 
standard  for  all  light  trucks. 

A  single  standard  has  the  advantage  of 
maximizing  manufacturer  flexibility, 
e.g..  enabling  a  manufacturer  to  decide 
where  in  its  light  truck  fleet  to  make 
fuel  efficiency  improvements.  On  the 
other  hand,  since  the  agency  sets 
standards  at  a  level  that  can  be  achieved 
by  manufacturers  whose  vehicles 
constitute  a  substantial  share  of  the 
market,  it  is  possible  that  a  single  large 
manufacturer  with  a  mix  toward  larger, 
less  fuel-efficient  vehicles  could  skew 
the  single  standard  downward  for  the 
entire  industry.  It  might  be  possible  to 
address  this  potential  problem  by 
establishing  separate  standards  for 
different  classes  of  light  trucks.  The 
agency  requests  comments  on  the 
foHcving  question; 

7.  For  MYs  1998-2006,  should 
NHTSA  propose  a  single  standard  for  all 
light  trucks  or  separate  standards  for 
different  classes  of  light  trucks?  Should 
the  answer  to  this  question  vary 
depending  on  the  extent  to  which  the 
CAFE  capabilities  of  manufacturers 
differ?  If  the  agency  should  propose 
separate  standards  for  different  clas.ses 
of  light  trucks,  how  should  the  different 
classes  be  defined? 

In  the  final  rule  issued  today 
establishing  light  truck  CAFE  standards 
for  MYs  1996-1997.  NHTSA  stated  it 
believes  that  CAFE  standards  for  the  last 


decade  have  not  had  any  measurable 
effect  on  light  truck  weight  or  size;  and, 
hence,  safety.  In  support  of  that  belief, 
the  agency  noted  that  the  levels  of  the 
light  truck  CAFE  standards  have  not 
varied  significantly  for  more  than  a 
decade.  The  light  truck  CAFE  standards 
for  MY  1987-«9  and  MY  1994  were  set 
at  20.5  mpg.  and.  as  far  back  as  MY 
1984.  the  standard  was  only  slightly 
lower  at  20.0  mpg.  NHTSA  also  noted 
that,  in  setting  the  light  truck  CAFE 
standards  over  the  last  decade,  the 
agency  has  not  included  in  its  analyses 
of  manufacturer  capabilities  any 
product  plan  actions  that  would 
significantly  affect  the  weight,  size  or 
cost  of  the  vehicles  the  manufacturers 
planned  to  ofTer.  Further,  the  average 
equivalent  test  weight  of  light  trucks 
increased  from  3.805  pounds  in  MY 
1984  to  4,200  pounds  in  MY  1993. 

8.  NHTSA  requests  comments  on  the 
extent  to  which  the  increases  in  light 
truck  CAFE  feasible  during  MYs  1998- 
2006  involve  means,  such  as  significant 
weight  or  size  reduction,  that  could 
adversely  affect  safety.  Would 
achievement  during  that  period  of  NAS' 
estimated  "technically  achievable" 
levels  necessarily  depend  on  such 
means? 

In  setting  C\FE  standards,  the  agency 
takes  into  consideration  that  there  are 
often  technological  risks  associated  with 
actually  achieving  the  full  potential  fuel 
economy  improvement  from  a  particular 
type  of  technology. 

9.  How  should  the  agency  take 
technological  risks  into  account  in 
setting  the  light  truck  CAFE  standards? 
What  technological  risks  are  associated 
with  gaining  the  full  potential  fuel 
economy  improvements  from  any  of  the 
available  types  of  fuel  economy 
enhancing  technologies?  What  are  the 
prospects  for  overcoming  those  risks  or 
off.setling  their  effects  on  CAFE 
capability? 

IV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Regulatory- 
Planning  and  Peviewl  and  the 
Departmental  Fegulatory  Policies  and 
Procedures 

This  rulemaking  was  reviewed  under 
E.O.  12866.  The  agency  has  considered 
the  potential  economic  implications  of 
this  rulemaking  and  determined  that  it 
is  significant  within  the  meaning  of  the 
Department's  regulatory  policies  and 
regulatory  procedures.  A  preliminary 
regulation  evaluation  has  been  prepared 
for  this  notice  and  placed  in  the  public 
docket. 
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B.  Executive  Order  12612  (Federalism} 

This  action  has  been  analyzed  in 
acxordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detriTnined  that 
it  is  hk'!!y  t.h2f  CAFC  sta.-.r^rds  for  MYs 
lL-98-2006  ^^'lil  not  have  suftlv-i-rnt 
F',^deral;sm  iinijlicatians  to  w-;rra!it  the 
pr';'paraiion  of  a  Federaiisrri  As^fs^ment. 

C.  Civil  Justice  Be.form 

This  rule,  \^hen  proposed,  would  not' 
have  any  retroactive  effacl.  Under 
ser;tion  oOv^fa)  of  the  Act  (15  U.S.C. 
2009(a)),  wht'-nover  a  Fedcrai  rriOtor 
vfiliicle  f.;»d  economy  standard  i.s  in 
effeci,  a  sit'e  may  not  adopt  or  enforro 
any  law  or  regulation  relating  to  fuel 
economy  standards  or  average  fuel 
economy  standards  applicable  to 
vehicles  covered  by  the  Federal 
standard.  Under  section  509(h)  of  the 
Cost  Savings  Act  (15  U.S.C.  200Q(b)),  a 
state  may  not  require  fuel  economy 
labels  on  vehicles  covered  by  section 
506  of  the  Cost  Savings  Act  (15  U  S.C. 
2006)  which  are  not  identical  to  those 
required  by  the  Federal  requirement. 
Section  509  does  not  apply  to  vehicles 
procured  for  the  State's  use.  Section  504 
of  the  Cost  Savings  Act  (15  U.S.C.  2004) 
sets  forth  a  procedure  for  judicial  review 
of  final  rules  establishing,  amending  or 
revoking  Federal  average  fuel  economy 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Comments 

NHTSA  solicits  public  comments  on 
the  questions  presented  in  this  ANTRM 
and  on  other  relevant  issues.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  muit  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Nttce-^sary  attach.Tients  mny  be 
appended  to  these  submissions  without 
ri>;ird  to  the  15-page  'in it.  This 
limitation  is  i:\tt'nded  to  encoura;^e 
comnieiitors  to  d'jtaii  their  primary 
argam-jnts  in  a  concise  f.^shinn. 

If  a  commenter  wishes  to  pubmif 
certain  information  undr^r  a  claim  of 
confi<i'jntia!ily.  thrr?e  copies  of  ih.; 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  str^t 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
inforlnaticn  regulation.  49  CFR  Part  512. 

All  corrimen's  rfxreivrd  before  the 
({"'■a  of  business  on  the  comment 
( lo'in^  date  indicated  ibove  for  the 
ad/ari'-?  prcposdl  \\\\\  be  consid£-r«^d.  To 
th<!  ;!>-;trnt  possib!?;.  comments  fil'd  a''t'  r 
th'!  closirv?  d.ite  wiii  also  he  considerod. 
Cr.n;r)pnts  on  the  advance  proposal  will 
be  avfaHfib'e  for  ini>pection  in  the  doL>  ot. 
Af!.-f  thf?  closing  date,  N'lfTSA  will 
cfnti/iuo  to  file  relevant  iiifonnation  in 
the  dot  ki't  as  this  infom'.ation  bo<.o:r.es 
availnh!'?,  and  rwommen  is  that 
in;*n's(cd  p.Tsons  continue  toexanine 
thft  dof.ket  for  new  material. 

Th'J'.o  I'v-sons  desiring  to  N'  notified 
upon  receipt  of  their  corri.;.-nl3  in  the 
m!es  docket  should  enclose  a  self- 
addrpssed,  stamp»;d  postcard  in  the 
envelope  with  their  corameiEs.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
m.a'l. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Ser.icc  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RU-J  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation,  Gasoline, 
Imports,  Motor  vehicles. 

AuUiority:  15  U  S.C  2002;  delegation  of 
authority  at  49  CFR  l.f.O. 

D.iteii;  Mart-h  31.  1-194. 
Ban^  Feiricc, 

/^.v.'ot  .•c;.*»?  .AdiTiin)  w.'.-:;f-r  far  Rulemaking. 
AVPtSDTX 

I  Di  fin:' ions 

.■\s  us^'d  in  this  app'-ndix — 
t.  ""Autcmcbile,"  "fuf-l  eror.or.^v,  ' 
■■iTiti!»ufnttur<'r."  and  ■■r.)i-.,!i'I  yf.ir,"  h.ivy  the 
mo<!:);i:^,  g:von  th.-m  in  .S<'fti..>n  SOI  of  the 
Mi-tij.-  Vi'h!.'l«i  inforrTifit'on  a.nd  Cost  .Sixings 
At?.  }•-.  li.S.C  ::>ai. 

2  'Qtrao-ca.-^-vin;?  volii-nti."  "gross  vt;hii.lc 
wt ml.!  rating"  ({^VVVr;!,  ,i.'id  "passt^nj^fr- 


< .,r-\f'.r.ji  v.;larr,»!' 


3  '-B 


elSlC  l.-DL.nt,' 


rp  used  ,is  dt'^.^fd  in  49 

thf-  n^eaning  given  in 
AOilH  600.'>':)..-8M.iiZl).  Wh>-n  idL'ntif>ing 
a  L.isic  r:nf;ino.  rf<;;v:ndrp.t  sh'a.id  provide 
the  ft!!owin.^  irifomiation: 

(il  Engine  di.splecpm.-nt  (in  cubic  ir.ch(:<;). 

(li)  Nu-iibrtr  of  cv'indi-rs  or  mtom. 

(ill)  .NunibK^r  of  valves  per  tylindpr. 

(iv)  (;y!inu>?r  (unf-gLL'8t;on  (V.  in-hr.e,  etc.). 

(v)  NumlHT  of  carburetor  b>arrpl3,  if 
applkabln. 

(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD— Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
R— Rotary 


TB— Throttli^  Body  Fuel  Injection  S.l.  (Spark 

Ignition) 
Mi' — Multipoint  Fuel  Injet.tion  S.I. 

TD — Ti.rboi,h.irged  Du'sel 
T,'^ — Tiirh(x  hr  rgcd  S.I. 
FFS — Ferdbai-k  Fuel  Sv«-ti'm 
2r-TM.<v— Cv.:'o 


(>. 


shaft 


OHC 

r-OHC— Di-ai  overht-ad  cjrr.shafts 

4.  "D^iniostic'iliy  nia.T.iffjCt'ired"  is  us!jd  as 
-Jn"irit-d  in  SiHtion  5C3(lii(2|(r:)  of  ttie  Act 

5. '  Lighi  tr.ick''  n:-;.>ns  an  automobile  of 
ihc  type  drscrihfd  in  49  CFR  Part  523.5. 

6.  .-V  "modtd"  r'f  hf;ht  tnu  k.  is  a  line,  such 
PS  iho  Chevniii-t  C-10  or  Astro.  Ford  F150  or 
El'O.  h^'-p  Wninglfr.  etc..  which  exists 
within  a  rr.;inui^ctnrer's  fiet-t. 

7.  "Mndt^l  Tvpo"  is  usid  as  defined  in  40 
CTH  f>O0,002-8r>(a;iia). 

8.  "Percent  fu:'l  economy  improvements" 
^loa.^s  that  percentage  which  corresponds  to 
thp  amount  by  which  respondent  could 
improve  the  fuel  economy  of  vehicles  in  a 
given  mo<leI  or  class  through  the  application 
of  a  spf-rir.ed  technologv,  aver3g'!a  over  all 
vohii  ics  of  that  model  or  in  that  class  which 
f>'Esib)y  could  use  the  technology.  Projections 
cf  p«'rcpnt  fuel  economy  improvement  should 
hf  b.i.sRd  on  the  assumption  of  maximum 
efforts  by  respondent  to  achieve  the  highest 
pos.sible  fuel  economy  increase  through  the 
application  of  the  technology.  The  baselioe 
for  determination  of  percent  fuel  economy 
imprr\'ement  is  the  level  of  technology  and 
vehicle  performance  with  respect  to 
acceleration  and  gradeabillty  for  respondent's 
1994  model  year  light  trucks  in  the 
equivalent  class. 

9.  "Percent  production  ixnpkmentation 
rate"  moans  that  percentage  which 
corresponds  to  the  maximum  number  of  light 
tnj(  ks  of  a  specified  class  which  could 
feasibly  employ  a  gj\-en  type  of  technology  if 
respondent  made  maximum  efforts  to  apply 
the  technology  by  a  s{)ecil"ied  model  year. 

10.  "Production  percentage"  means  the 
percrnt  of  r«>spon.dent's  lignt  trucks  of  a 
specifn^d  model  projected  to  be 
manufactu'wl  in  a  specified  model  year. 

11.  "Protect"  or  "projection"  refers  to  the 
best  estimates  made  by  respondent,  whether 
or  not  basrd  on  less  than  certain  information. 

12.  "Rode'^ign  '  moans  any  change,  or 
comhin-'itlon  of  changes,  to  a  vehicle  that 
would  ctiange  its  weight  by  50  pounds  or 
more  or  <  h.iiitjp  its  frt.nfal  area  or 
a<:ro<iyiiani:c  drag  roeffxiiat  by  2  percent  or 

13.  "Kel-iting  to"  means  constituting, 
(!'^fining,  conr.iining.  explaining,  embodying, 
rt>nf'(,tirg.  i'ientifying.  stating,  referring  to,. 
dtMiing  wish,  or  in  any  Wtiy  p«^rfaining  to. 

14.  "Respondent"  means  each 
rr..inufac.turer  (including  all  its  divisions) 
providing  answers  to  the  nviesfions  set  forth 
in  this  app*'ndix.  and  its  officers,  employees, 
riK>'nt.«  or  servants. 

15.  "Test  weight"  is  used  as  defined  in  40 
CTR  86  082-2. 

16.  "Transmission  class"  is  used  as  defined 
in  40  CFR  60O.0O2-05(22)(b).  When 
identifying  a  tmnsmission  class,  respondent 
also  must  indicate  whether  the  transmission 
is  equipped  with  a  lockup  torque  converter 
(LUTC),  a  split  torque  converter  (STC).  and/ 
or  a  wide  gear  ratio  range  (WR)  and  specify 
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the  number  of  forward  gears  or  whether  the 
transmissions  a  continuously  variable  desion 
(CVT). 

17.  "Truckline"  means  the  name  assigned 
by  the  Environmental  Protection  Agency  to  a 
different  group  of  vehicles  within  a  make  or 
car  division  in  accordance  with  that  agency's 
1994  model  year  pickup,  van  (cargo  vans  and 
passenger  vans  are  considered  separate  truck 
lines),  and  special  purpose  vehicle  criteria. 

18.  "Utility  vehicle"  means  a  form  of  light 
truck,  either  two-wheel  drive  (4x2)  or  four- 
wheel  drive  (4x4).  and  is  exemplified  by  a 
Jeep  Wrangler  or  Cherokee,  a  Chevrolet 
Blazer,  Ford  Explorer,  or  a  Toyota  Land 
Cruiser. 

19.  The  term  "van"  is  used  as  defined  in 
40  CFR  86.082-2. 

20.  "Variants  of  existing  engines"  means 
versions  of  an  existing  basic  engine  that 
differ  from  that  engine  in  terms  of 
displacement,  method  of  aspiration, 
induction  system  or  that  weigh  al  least  25 
pounds  more  or  less  than  that  engine. 

//.  Assumptions 

All  assumptions  concerning  emission 
standards,  damageability  regulations,  safety 
standards,  etc..  should  be  listed  and 
described  in  detail  by  the  respondent. 

///.  Specifications 

1.  Identify-  all  light  truck  models  currontly 
offered  for  sale  in  MY  1994  whose 
production  you  project  discontinuing  before 
MY  1999  and  identify  the  last  model  year  in 
which  each  will  be  offered. 

2.  Identify  all  basic  engines  offered  by 
respondent  in  MY  1994  light  trucks  which 
respondent  projects  it  will  cease  to  offer  f(ir 
sale  in  light  trucks  before  MY  1999.  and 
identify  the  last  model  year  in  which  each 
will  be  offered. 

3.  Does  the  respondent  currently  project 
offering  for  sale  for  the  time  period  of  MY 
1998-2006  any  new  or  redesigned  light 
trucks,  including  vehicles  smaller  than  those 
now  produced?  If  so,  provide  the  following 
information  for  each  model  (e.g.,  Chevrolet 
C-10,  Ford  F150).  Model  types  which  are 
essentially  identical  except  for  their 
nameplates  (e.g.,  Dodge  Caravan/Pl>'mouth 
Voyager)  may  be  combined  into  one  item.  See 
Table  A  for  a  sample  format;  4x2  and  4x4 
light  trucks  are  different  models. 

a.  Body  types  to  be  offered  for  sale  (e.g., 
regular  cab,  super  cab). 

b.  Description  of  basic  engines,  including 
optional  horsepower  and  torque  ratings,  if 
any;  displacement;  number  and  configuration 
of  cylinders;  type  of  carburetor  or  fuel 
injection  system;  fuel  type;  number  of  valves 
per  cylinder,  and  whether  it  is  2-cycle  or  4- 
cycle. 

c.  Transmission  type  (manual,  automatic, 
number  of  forward  speeds,  overdrive,  etc.,  as 
applicable),  including  gear  ratios  and  final 
drive,  alternative  ratios  offered,  driveline 
configuration,  and  special  features  such  as 
torque  converter  lockup  clutches,  electronic 
controls  or  CVT  design. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  for  each  body 
type. 

e.  All  wheelbases. 


f.  Estimated  power  absorption  unit  (PAU) 
setting,  in  hp. 

g.  The  range  of  projected  EPA  composite 
fuel  economies  for  each  body  type  in  the 
initial  model  year  of  production. 

h.  Projected  introduction  date  (model 
year). 

i.  Projected  sales  for  each  model  year  from 
the  projected  year  of  introduction  through 
MY  2006.  expressed  both  as  an  absolute 
number  of  units  sold  and  as  percentage  of  all 
light  trucks  sold  by  respondent. 

j.  Projections  of: 

(i)  Existing  models  replaced  by  new 
models. 

(ii)  Reduced  sales  of  respondent's  existing 
models  as  a  result  of  the  sale  of  each  of  the 
new  models. 

(iii)  New  sales  not  captured  from  any  of  the 
respondent's  exusring  models. 

4.  Does  respondent  project  introducing  any 
variants  of  existing  basic  engines  or  any  new 
basic  engines,  other  than  those  mentioned  in 
your  response  to  Question  3.  in  its  light  truck 
fleets  in  MYs  1998-2006?  If  so.  for  each  basic 
engine  or  variant  indicate; 

a.  The  projected  year  of  introduction. 

b.  T>'pe  (eg.,  spark  ignition,  direct 
injection  diesel.  2-cycle,  alternative  fuel  use), 

c.  Displacement, 

d.  Type  of  induction  system  (e.g..  fuel 
injection  with  turbocharger.  naturally 
aspirated.  2  barrel  carburetor). 

e.  Cylinder  configuration  (e.g..  V-8.  V-6. 1- 
4), 

f  Number  of  valves  per  cylinder  (eg,  2,  3. 
4). 

g.  Horsepxjwer  and  torque  ratings, 

h.  Models  in  which  engines  are  to  be  used, 
giving  the  introduction  model  year  for  each 
model  if  different  from  "a."  above. 

(See  Table  B  for  a  sample  format.) 

5.  Relative  to  MY  1994  levels,  for  MYs 
1998-2006.  please  provide  information,  by 
truckline  and  as  an  average  effect  on  a 
manufacturer's  entire  light  truck  fleet,  on  the 
weight  and/or  fuel  economy  impacts  of  the 
following  standards  or  equipment: 

a.  Federal  Motor  Vehicle  Safety  Standard 
(FMVSS  208)  Automatic  Restraints, 

b.  FMVSS  214  Side  Door  Strength. 

c.  FMVSS  216  Roof  Crush  Resistance. 

d.  Voluntary  installation  of  safety 
equipment  (i.e.,  antilock  brakes), 

e.  Environmental  Protection  Agency 
regulations, 

f.  California  Air  Resources  Board 
requirements, 

g.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy. 

6.  For  each  of  the  model  years  1998-2006, 
and  for  each  light  truck  model  projected  to 
be  manufactured  by  respondent  (if  answers 
differ  for  the  various  models),  provide  the 
requested  information  for  each  of  items  "6a" 
through  "60"  listed  below: 

(i)  Description  of  the  nature  of  the 
technological  improvement; 

(ii)  The  percent  fuel  economy 
improvement  averaged  over  the  model; 

(iii)  The  basis  for  your  answer  to  6(ii),  (e.g., 
data  from  dynamometer  tests  conducted  by 
respondent,  engineering  analysis,  computer 
simulation,  reports  of  test  by  others); 

(iv)  The  percent  production 
implementation  rate  and  the  reasons  limiting 
the  implementation  rate; 


(v)  A  description  of  the  1994  baseline 
technologies  and  the  1994  implementation 
rate:  and 

(vi)  The  reasons  for  differing  answers  you 
provide  to  items  (ii)  and  (iv)  for  different 
models  in  each  model  year.  Include  as  a  part 
of  your  answer  to  6(ii)  and  6(iv)  a  tabular 
presentation,  a  sample  portion  of  which  is 
shown  in  Table  C. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and  torque 
converter  lock-up.  and  other  measures  which 
should  be  described. 

b.  Improved  manual  transmissions. 
Projections  of  percent  of  fuel  economy 
improvement  should  include  the  benefits  of 
increasing  mechanical  efficiency,  using 
improved  transmission  lubricants,  and  other 
measures  {specif>). 

c.  Overdrive  transmissions.  If  not  covered 
in  "a"  or  "b"  above,  project  the  percentage 
of  fuel  economy  improvement  attributable  to 
overdrive  transmissions  (integral  or  auxiliary 
gear  boxes),  two-speed  axles,  or  other  similar 
devices  intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the  devices  to 
be  used  and  the  application  by  model, 
engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants  of 
lower  viscosity  or  with  additives  to  improve 
friction  characteristics  or  accelerate  engine 
break-in,  or  otherwise  improved  lubricants  to 
lower  engine  friction  horsepower.  When 
describing  the  1994  baseline,  specify  the 
viscosity  of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill  lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fan,  alternator,  power  steering 
pump,  air  conditioning  compressor,  and 
vacuum  pump. 

f  Reduction  of  tire  rolling  losses,  through 
changes  in  inflation  pressure,  use  of 
materials  or  constructions  with  less 
hysteresis,  geometry  changes  (e.g.,  increased 
aspect  ratio),  reduction  in  sidewall  and  tread 
deflection,  and  other  methods.  When 
describing  the  1994  baseline,  include  a 
description  of  the  tire  types  used  and  the 
percent  usage  rate  of  each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered  wheels. 
the  differential  assembly,  wheel  bearings, 
universal  joints,  brake  drag  losses,  use  of 
improved  lubricants  in  the  differential  and 
wheel  bearing,  and  optimizing  suspension 
geometry  (e.g.,  to  minimize  tire  scrubbing 
loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

j.  Improvemfents  in  the  efficiency  of  4-cycle 
spark  ignition  engines  including  (l ) 
increased  compression  ratio;  (2)  leaner  air-to- 
fuel  ratio;  (3)  revised  combustion  chamber 
configuration;  (4)  fuel  injection;  (5)  electronic 
fuel  metering;  (6)  interactive  electronic 
control  of  engine  operating  parameters  (spark 
advance,  exhaust  gas  recirculation,  air-to-fuel 
ratio);  (8)  variable  valve  timing  or  valve  lift; 
(9)  multiple  valves  per  cylinder;  (10)  friction 
reduction  by  means  such  as  low  tension 
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piston  rings  and  roller  cam  followers;  (11) 
higher  temperature  operation;  and  (12)  other 
methods  (specify). 

k.  Naturally  aspirated  diesel  engines,  with 
direct  or  indirect  fuel  injection. 

1.  Turbocharged  or  supercharged  dinsel 
engines  with  direct  or  indirect  fuel  injection. 

m.  Stratified-charge  reciprocating  or  rotary 
engines,  with  direct  or  indirect  fuel  injection. 

n.  Two  cycle  spark  ignition  engines. 

o.  Other  technologies  for  improving  fuel 
economy. 

7.  For  each  model  of  respondent's  light 
truck  fleet  projected  to  be  manufactured  in 
each  of  MYs  1998-2006,  describe  the 
methods  used  to  achieve  reductions  in 
average  test  weight.  For  each  specified  model 
year  and  model,  describe  the  extent  to  which 
each  of  the  following  methods  for  reducing 
vehicle  weight  will  be  used.  Separate  listings 
are  to  be  used  for  4x2  light  trucks  and  4x4 
light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing"  of  existing  vehicle  design 
to  reduce  weight  while  maintaining  interior 
roominess  and  comfort  for  passengers,  and 
utility,  i.e.,  the  same  or  approximately  the 
same,  payload  and  cargo  volume,  using  the 
same  basic  body  configuration  and  driveline 
layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body  configuration 
concepts  which  provides  reduced  weight  for 
approximately  the  same  payload  and  cargo 
volume. 

8.  For  each  model  year  1998-2006,  list  all 
projected  light  truck  model  types  and 
provide  the  information  specified  in  "a" 
through  "k"  below  for  each  model  type. 

The  information  should  be  in  tabular  form, 
with  a  separate  table  for  each  model  year. 
Each  grouping  is  to  be  subdivided  into 
separate  listings  for  models  with  4x2  and  4x4 
drive  systems.  Engines  having  the  same 
displacement  but  belonging  to  different 
engine  families  are  to  be  grouped  separately. 
The  vehicles  are  to  be  sorted  first  by 
truckline,  second  by  basic  engine,  and  third 
by  transmission  typw.  For  these  groupings, 
the  average  test  weights  are  to  be  placed  in 
ascending  order.  List  the  categories  in  terms 
"a"  through  "k"  below  in  the  order  specified 
from  left  to  right  across  the  top  of  the  table. 
Include  in  the  table  for  each  model  year  the 
total  sales- weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for  each 
trjckline  and  for  all  of  the  respondent's  light 
trucks. 

a.  Truckline,  e.g..  C-10.  F-150,  B-150. 
Model  types  which  are  essentially  identical 
except  for  their  nameplates  (e.g.,  ChevTolet 
S-IO/GMC  S-15  and  Dodge  Caravan/ 


Plymouth  Voyager)  may  be  combined  info 
one  line  item. 

b.  Light  truck  vehicle  type,  e.g.,  compact 
pickup,  cargo  van,  passenger  van,  utility, 
truck-based  station  wagon,  and  chassis  cab. 
Other  light  truck  designations,  which  are 
adequately  defined,  can  be  used  if  these  are 
not  suitable. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  3. 

d.  Transmission  class  (e.g.,  A3,  L4,  A40D, 
M5,  CVT);  Include  the  characteristics  used  in 
Definition  16. 

e.  Average  ratio  of  engine  speed  to  vehicle 
speed  in  top  gear  (N/V),  rounded  to  one 
decimal  place. 

{.  .Average  test  weight. 

g.  Average  PAU  setting:  Provide  the  value 
and  show  whether  the  value  (or  estimated 
value)  is  based  on  coastdown  testing  (T)  or 
calculated  from  the  vehicle  frontal  area  (C). 
Round  the  PAU  value  to  one  decimal  place. 

h.  Composite  fuel  economy  (Sales 
weighted,  harmonically  averaged  over  the 
specified  vehicles,  rounded  to  the  nearest  0.1 
mpg). 

i.  IVojected  sales  for  the  vehicles  described 
in  each  line  item. 

9.  For  each  transmission  identified  in 
response  to  8(d)  above,  provide  a  listing 
showing  whether  the  transmission  is  manual 
or  automatic,  the  gear  ratios  for  the 
transmission,  and  the  models  which  will  use 
the  transmission. 

10.  Indicate  any  MY  1998-2006  light  truck 
modal  types  which  have  higher  average  test 
weights  than  comparable  MY  1994  model 
types.  Describe  the  reasons  for  any  weight 
increases  (e.g.,  increased  option  content,  less 
use  of  premium  materials)  and  provide 
supporting  justification. 

1 1 .  For  each  new  or  redesigned  vehicle 
identified  in  response  to  Question  3  and  each 
new  engine  or  fuel  economy  improvement 
identified  in  your  response  to  Questions  3,  5, 
and  6.  provide  your  best  estimate  of  the 
following,  in  terms  of  constant  1993  dollars: 

(a)  Total  capital  costs  required  to 
inriplenient  the  new/redesigned  model  or 
improvement  according  to  the 
implementation  schedules  spiecified  in  your 
response.  Subdivide  the  capital  costs  into 
tooling,  facilities,  launch,  and  engineering 
costs. 

(b)The  maximum  production  capacity, 
expressed  in  units  of  caparity  per  vear, 
associated  with  the  capital  expenditure  in  (a) 
above.  Specify  the  number  of  production 
shifts  on  which  your  response  is  based  and 
define  "maximum  capacity"  as  used  in  your 
answer. 


(c)  The  actual  capacity  that  is  planned  to 
be  used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement. 

(d)  The  increase  in  variable  costs  per 
affected  unit,  based  on  the  production 
volume  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase  per 
affected  vehicle  for  each  new/redesigned 
model  or  improvement.  Provide  an  example 
describing  m.ethodology  used  to  determine 
the  equivalent  retail  price  increase. 

12.  Please  provide  respondent's  actual  and 
projected  U.S.  light  truck  sales,  4x2  and  4x4, 
0-8.500  lbs.  GV\VR  and  8501-10,000  lbs., 
GV^VR  for  each  model  year  from  1994 
thorough  2006,  inclusive.  Please  subdivide 
the  data  into  the  following  vehicle  categories: 
i.  Standard  Pickup  Heav^  (e.g.,  C-20/30,  F- 

250/350.  D-250/350) 
ii.  Standard  Pickup  Light  (e.g.,  C-10,  F-150, 

D-150) 
iii.  Compact  Pickup  (e.g.,  S-10,  Ranger) 
iv.  Standard  Cargo  Vans  Heavy  (e.g.,  G-30, 

E-2 50/350.  B-350) 
V.  Standard  Cargo  Vans  Light  (e.g.,  G-10/20, 

E-1 50,  B-1 50/250) 
vi.  Standard  Passenger  Vans  Heavy  (e.g.,  G- 

30.  E-250/350,  B-350) 
vii.  Standard  Passenger  Vans  Light  (e.g.,  G- 

10/20,  E-150,  B-150/250) 
viii.  Compact  Cargo  Vans  (e.g..  Astro, 

Aerostar,  Mini  Ram  Van) 
ix.  Compact  Passenger  Vans  (e.g..  Astro, 

Villager,  Voyager) 
X.  Standard  Utilities  (e.g.,  K1500  Blazer, 

Bronco) 
xi.  Compact  Utilities  (e.g.,  S-10  Blazer, 

Explorer,  Wrangler) 
xii.  Other  (e.g..  Suburban.  Loyale) 

See  Table  D  for  a  sample  format. 

13.  Please  provide  your  estimates  of 
projected  total  industry  U.S.  light  (0-10,000 
lbs.  GV\VR)  truck  sales  for  each  model  year 
from  1994  through  2008.  inclusive.  Please 
subdivide  the  data  into  4x2  and  4x4  sales  and 
into  the  vehicle  categories  listed  in  the 
sample  format  in  Table  E. 

14.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesel  fuel 
prices  during  1994  through  2006. 

15.  Please  provide  projected  production 
capacity  available  for  the  North  American 
market  (at  standard  production  rates)  for  each 
of  your  company's  light  trockline 
designations  during  MYs  1994-2006. 

16.  Please  provide  your  estimate  of 
production  leadtime  for  new  models,  your 
expected  model  life  in  years,  and  the  number 
of  years  over  which  tooling  costs  are 
amortized. 


Table  A.— New  Models 

[Model:  A-1  Standard  Pickups  Drtvetrain  Configuration:  4x2,  Front  Engine/Rear  Drive) 


Bo<ly  type  (3a.)  I 

Regular  cab,  short  bed 

Regular  cab,  long  bed 

Extended  cab,  long  bed  

Crew  cab,  tong  bed 


Passenger 

No.  of  seat- 

Cargo vol- 

Wheelt^ase, 

PAU  setting. 

volume,  ft  3 

ing  positions 

ume,  ft  3 

ia  (3e.) 

hp.  (3f.) 

50 

3 

48 

115 

7.5 

50 

3 

64 

133 

7.8 

75 

4 

64 

151 

BJZ 

100 

6 

64 

170 

9.0 
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Engine  options  (b.) 


160  CID,  turtxxharged  1 

235  CID  _„ 

235CID.  4-valve2  

285  CID  


*  t4ot  available  with  crew  cab. 

2  Available  with  automatic  transmission  only. 


Config7 
No.  of  cyl. 


M  . 
V-€ 
V-6 
V-8 


Fuel  sys- 
tem 


MP! 
TBI 
MPI 
MPI 


Hp  @  RPM 


140@4200 
150@3800 
180@4500 
200@4200 


Torque 
RPM 


@ 


90@3400 
125@2800 
130@3200 
150@3000 


Ratios  (c.) 


1st  gear 

2nd  gear 

3rd  gear 

4th  gear 

5th  gear , 

Reverse  gear  

Torque  converter 
Axle  


Transmission  type 


Manual  over- 
drive 


4.50 
3.00 
1.75 
1.00 
0.80 
4.70 


3.54/3.73 


Manual 
creeper 


6.50 
3.60 
1.80 
1.00 


6.10 


3.54/3.73 


Automatic 
withelec- 
troTNC  con- 
trols and 
TCLU 


3.20 
2.50 
1.50 
1.00 


3.00 

2.10 

3.23/3.54 


Body  type  (3a.) 


Regular  cab,  short  bed  . 
Regular  cab,  long  bed  .. 
Extended  cab,  long  t>ed 
Crew  cab,  long  bed 


Range  of 
GVVVR 
(3d.(i)) 


6,050-7.000 
6,100-7,200 
6,100-7.400 
6.300-7.800 


Range  of  test 
weights 
(3d.(M)) 


4.250-4,500 
4,250-4,500 
4.500-5,000 
4.500-5.000 


Range  of 

composite 

fuel  economy 

ratings  (3g.) 


16.0-17.5 
16.0-17.2 
15.5-17.0 
14.5-16.5 


Model  year 


1998 

1999 
2000 
2001 


Production 
(3i.) 


36.000 

78,000 
110.000 
120.000 


Share  of 

fleet,  percent 

(3t.) 


10 
13 
14 


Notes  {3h..  3j.) 


Mid-year       introduction. 
American  production. 

Extended  cab  introduced. 
Facelift. 


North 


New  Models 

Model  year  (3k.) 

New  model  designation 

Model  repiaced  or  augmented 

Sales  derived 

from  old 

model 

Additional 

sates  antici- 

patod 

1998 

A-Std  Pickup  

T-Std  P'ickuD 

20.000 
50,000 

10,000 
30.000 

1999  .. 

" 

do  „_. 

.....do  : 

Table  B.— New  Engines 


New/Redesigned  Engines 

Year  of  introductk>n  by 
model  (4a7(g 

Type  (4b.) 

Displace- 
ment L 
(4c.) 

Induction  system  (4d.) 

Configura- 
tion^.) 

Valves  per 
cylinder  (4f.) 

Horse- 
power^ 
rpm(4g.) 

Toraiw,  Ib- 

netpm 

(4g.) 

1998— Std  Pickups  .... 

2-cycle,  diesel 

4.42 

Tufbocharged.  direct 
irijection. 

W-9 

3 

250  @> 
4000 

199*-Std  Vans 

190  9 
3500 

16332 
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Table  C. 

—Technology  Improvements 

Percent  fuel 
economy 
Improve- 
ment 

Percent  production  share 

Technological  improvement 

1998 

1999 

2000 

2001 

2002 

2003 

Improved  auto  trans.  (6a.): 

LT-1           

7.0 
6.5 
5.0 

1.0 
0.7 

0 
0 
0 

2 
0 

0 

0 

10 

5 
0 

15 

0 

30 

5 
0 

25 
20 
60 

5 
8 

55 
25 
60 

5 
10 

60 

LT-2 

30 

LT-3 

Improved  Manual  Trans.  (6b): 

LV-1  

U-1   

60 

5 

10 

Table  D.— Actual  and  Projected  U.S.  Sales 


Amalgamated  Motors  2WD  light  truck  sales  projections 


Model  Line  (12.) 


Model  Yea; 


1994 


1995 


1996 


1997 


1998 


etc. 


0-8,500  lbs.  GVWR: 

Std  picKup,  heavy  

Std  pickup,  light  

Compact  pk;kup  

Std  cargo  van,  heavy  

Std  cargo  van,  light  

Compact  cargo  van 

Std  passenger  van,  heavy 
Std  passenger  van,  light  ... 
Connpact  passenger  van  ... 

Std  utility 

Compact  utility 

Other  (specify) 

8,501-10,000  lbs.  GVWR: 

Std  pickup  heavy  

Std  vans,  heavy  

Other  (specify) 


Total 


43,500 
509.340 
120,000 
60,000 
20,000 
29,310 
54,195 
38.900 
30.000 
53,800 
44,000 


5,500 
4,000 


1.012.546 


Table  E.— Total  U.S.  Truck  Sales 


Model  type  (13.) 


1994 


1995 


1996 


1S-97 


1998 


etc. 


1.  2WD  light  trucks: 

a.  Pk;kup: 

Compact 

Mid-size 

Standard 

b.  Cargo  varw: 

Compact 

Standard 

c.  Passenger  vans: 

Compact 

Standard 

d.  Utilities: 

Compact 

Standard 

Pass,  car  based 

e.  Truck  based  station  wagons  

f.  Other  (specify)  

2.  4WD  light  trucks  (same  breakout  as  2WD1 
.3.  Total  light  trucks  [2WD  +  4WD1  


[FR  Doc.  94-8132  Filed  3-31-94,  4:00  pm) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-060] 
RIN  12ia-AA71 

Personal  Protective  Equipment  for 
General  Industry 

AGENCY:  Occupational  Safety  and  iJealth 
Administration;  Labor. 
ACTION:  Final  Rule. 


summary:  The  Occupational  Safety  and 
liealth  Administration  (OSHA)  is 
revising  portions  of  the  general  industry 
safety  standards  addressing  personal 
protective  equipment  (PPE).  The 
standarfi.>  being  revised  include  tho.se 
containine  general  requirements  for  all 
PPE  (31910.132)  and  standards  that  set 
design,  selection,  and  use  requirements 
for  specific  types  of  PPE  (eye,  face, 
head,  foot  and  hand). 

The  Agency  is  updating  the  standards 
for  PPE  to  be  more  consistent  with  the 
current  consensus  regarding  good 
industry  practices,  as  reflected  by  the 
latest  editions  of  the  pertinent  American 
National  Standards  Institute  (ANSI) 
standard.s.  The  revision  will  provide 
guidance  for  the  selection  and  use  of 
PPE  as  well  as  clearer  requirements  that 
are  performance-oriented,  where 
appropriate. 

New  paragraphs  (d).  (e),  and  (0 
(containing  requirements  covering 
equipment  selection,  defective  and 
damaged  equipment,  and  training, 
respectively)  have  been  added  to 
§1910.132.  Alro,  a  new  section 
(«<lS10.13a)  has  been  added  to  this 
Subpart  to  address  hazards  to  the  hands. 

Non-mandatory  appendices  A  and  B 
have  also  been  addfd  to  this  Subpart  to 
p.'ovide  additional  guidance  to 
employers  and  employees  wath  regard  to 
PPE  for  eye,  face,  head,  foot,  and  hand 
h32.u"ds. 

DATES:  This  standard  will  br-conie 
effective  on  July  5, 1994  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  standards  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  6,  1994. 
ADDRESS:  In  compliance  with  28  U.S.C. 
2112(a),  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard  the  Associate  Solicitor  for 
Occupational  Safety  and  Health.  Office 
of  the  Solicitor,  Room  S--»004,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  N.VV.,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  U.S.  Department  of 


Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Ave.,  N.VV.,  Washington, 
D.C.  20210.  Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION: 

Ib  this  preamble,  OSHA  identifies 
sources  of  information  submitted  to  the 
record  by  an  exhibit  number  (Ex.  3\. 
When  applicable,  comment  numbers 
follow  the  exhibit  in  which  they  are 
contained  (Ex.  3:  1).  If  more  than  one 
comment  within  an  e.xhibit  is  cited,  the 
comment  numbers  are  separated  by 
commas  (Ex.  3:  1,  2,  3).  The  page 
number  is  also  cited  if  other  than  page 
1  (Ex.  3:  2,  pg.  a).  The  transcript  of  the 
hearing  is  cited  by  the  jpage  number 
followed  by  identification  of  the  hearing 
date  (Tr.  80:  4/3).  Exhibit  and  transcript 
citations  are  separated  by  semicolons 
(Ex.  3:  Ex.  7;  Tr.  80:  4/3). 

I.  Background 

The  existing  OSHA  star.dards  for 
pergonal  protective  equipment  CPPE)  are 
contained  in  Subpart  I  of  OSHA's 
gutitral  industry  standards.  These 
standards  were  adopted  in  1371  from 
established  Federal  standards  and 
national  consensus  standards. 

la  developing  a  proposed  revision  of 
Subpart  I,  tlie  Agency  performed  a 
comprehensive  review  of  the  PPE 
standards.  This  review  revealed  several 
limitations  and  concerns  with  respect  to 
these  standards.  First,  OSHA 
determined  that  many  of  the  existing 
PPE  standard.^  were  outdated  since  tney 
refiected  knowledge  and  practi.'res 
regarding  FPE  as  thpy  existed  in  the  late 
ISfiO's  and  early  197b's.  This  meant  that 
employers  were  being  required  to 
explain  how  com.plianco  with  more 
ri'<:ent  editions  of  the  pertinent 
consensus  standards  provides 
equivalent  protection  to  that  provided 
by  the  older  editions  in  the  OSIiA 
st^iad.ards. 

Second,  the  Agency  determined  that 
there  wore  certain  gaps  in  coverage  of 
the  PPE  standards,  and  that  the 
'Standards  set  very  restric"tive  design 
fjituria  which  might  limit  the  use  of 
ne^v  tccimology.  OSHA  was  concsmed 
that  mslraints  on  innovation  might  also 
make  it  more  difficult  for  employers 
either  to  increase  acceptance  of  PPE,  or 
to  provide  more  protective  PPE. 
Reoognizing  this  situation,  the  Agency 
established  a  process  under  whidl 
OSHA  has  accepted,  for  example,  on  a 
case-by-case  basis,  the  use  of  eye 
protertion  which,  while  not  designed  to 
meet  the  specifications  in  the  existing 
standards,  had  been  demonstrated  to 
provide  equivalent  or  superior  vforket 
protection.  The  Agency  determined, 
however,  that  this  procesa  could  not 
keep  pace  with  the  development  of 


improved  PPE.  Consequently,  OSHA 
was  concerned  that,  unless  the  PPE 
standards  were  revised  to  be  more 
performance-oriented,  employers  and 
product  manufacturers  might  be 
discouraged  from  improving  their 
equipment  and  from  providing 
improved  protection  to  workers. 

Also,  OSHA  had  obtained  injury  data 
and  technical  reports  which  showed 
that  injuries  were  occurring  to 
employees  who  were  wearing  PPE  as 
well  as  to  those  employees  who  were 
not  wearing  PPE.  This  indicated  that,  in 
some  cases,  significant  improvements  in 
PI'E  design  and  acceptance  might  be 
needed. 

Based  on  these  concerns,  OSHA 
developed  a  proposed  revision  to  its 
FPE  standards.  The  proposed  revision 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulem.aking 
(NFRM)  on  August  16,  1989  (54  FR 
33832).  OSHA  proposed  to  revise  tlie 
safety  standards  for  eye  and  face 
protection  (§1910.133);  head  protection 
(§1910.135);  and  foot  protection 
(§1910.136)  by  referencing  the  latest 
editions  of  the  corresponding  standards 
published  by  the  American  National 
Standards  Instituto  (ANSI).  The 
provisions  of  existing  §§1910.134  and 
1910.137  (which  cover  respiratory 
protection  and  electrical  protective 
devices,  respectively)  are  the  subjects  of 
separate  rulemaking  actions  and  are  not 
addressed  by  this  rulemaking. 

OSHA  also  proposed  to  revise  the 
"general  requirements"  for  PPE 
(§1910.132)  by  adding  provisions  that: 
(1)  require  employers  to  select 
appropriate  PPE  based  on  the  hazards 
present  and  to  assu."^  that  employees 
who  obtain  their  own  PPE  follow  the 
employers'  seledion  decisions;  (2) 
prohibit  the  use  of  defective  or  damaged 
PPE;  and  (3)  require  that  employees  be 
trained  in  the  proper  use  of  their  PPE. 

The  NPRM  set  a  period,  that  ended  on 
October  16,  1990,  during  which 
interested  persons  could  comment  on 
the  proposal  and  request  a  hearing. 
OSHA  received  129  comments  in 
response  to  the  proposal  (Exhibit  3).  The 
Agency  also  received  several  requests 
for  an  informal  public  hearing  to  discuss 
and  clarify  some  of  the  rfquirements  in 
the  proposal,  and  to  discuss  and 
comment  on  issues  and  concerns  raised 
as  a  result  of  the  proposal.  Accordingly, 
OSHA  published  a  hearing  notice  on 
February  1,  1990  (55  FR  3412).  The 
hearing  notice  requested  testimony  and 
supporting  information  on  the  following 
Issues:  (1)  Marking  of  eye  and  face 
protection;  (2)  Third  party  certification; 
(3)  The  use  of  photochromic  lenses;  (4) 
Training  in  the  proper  use  of  FPE;  and 
(5)  The  need  for  additional  regulation  of 
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PPE  (such  as  gloves,  chemical  protective 
clothing,  and  bump  caps).  The  hearing 
notice  (55  FR  3412)  also  extended  the 
comment  period  until  March  20, 1990. 

Hearings  on  the  proposed  standard 
were  held  in  Washington,  D.C.,  on  April 
3  and  4.  1990.  with  Administrative  Law 
Judge  Sheldon  R.  Lipson  presiding.  At 
the  conclusion  of  the  hearing,  Judge 
Lipson  set  July  13, 1990.  as  the  deadline 
for  submission  of  post  hearing 
comments  and  evidence,  and  September 
11.  1990.  as  the  deadline  for  submission 
of  summations  and  briefs.  On  November 
9, 1990.  Judge  Lipson  certified  the 
hearing  record,  including  the  hearing 
transcript  and  all  written  submissions  to 
the  docket. 

The  rulemaking  record  contains  173 
comments.  577  pages  of  testimony,  and 
53  exiiibits. 

IL  Workplace  Hazards  Involved 

OSHA  has  determined  that  workers 
involved  in  a  wide  range  of  occupations 
are  exposed  to  a  significant  risk  of  death 
or  injury  from  being  struck  by  various 
objects  in  the  workplace.  OSHA's 
incident  data  indicate  that  a  significant 
portion  of  all  work  related  injuries  and 
fatalities  involve  workers  being  struck 
in  the  eyes.  head,  face,  hand,  and  or  feet 
by  foreign  objects.  For  example,  it  has 
been  estimated  that  as  many  as  2,500 
eye  injuries  occur  in  the  workplace 
every  working  day  (Ex.  2:  9). 

One  study  indicated  that  there  were 
333,272  reported  occupational  eye 
injuries  for  1985  (Ex.  2:  8).  Another 
study,  pertaining  to  disabling  injuries, 
estimated  that  there  were  320,000  hand 
and  finger  injuries.  70,000  eye  injuries, 
70,000  head  and  face  injuries,  and 
110,000  foot  and  toe  injuries  in  1987. 
These  injuries  constituted  31.7  percent 
of  the  estimated  1,800,000  total 
disabhng  work  injuries  for  1987  (Ex.  2; 
15). 

These  examples  indicate  the  degree  of 
the  hazard  to  which  employees  are 
exposed.  OSHA  reviewed  many  soui-ces 
that  described  the  type  and  number  of 
injuries  to  employees  (e.g.  Ex.  2:  5,  6,  7, 
8,  9,  10.  11.  12,  13.  14.  16,  17.  18.  19, 
20,  21.  22;  Ex.  6:  2,  3,  4).  While  these 
sources  differ  as  to  the  number  and  kind 
of  injuries,  they  are  consistent  in 
pointing  out  the  high  incidence  and 
severity  of  these  accidents,  and  provide 
clear  evidence  of  a  significant  risk  to 
workers. 

In  particular,  one  data  source 
reviewed  by  OSHA  included  the  Bureau 
of  Labor  Statistics  (BLS)  Work  Injury 
Reports  (WiR)  on  eye,  face,  foot,  head 
and  hand  injuries  (Ex.  2:  11, 12,  13. 14; 
Ex.  6:  2).  These  reports,  which 
examined  only  those  cases  where  a 
worker  was  injured,  identified  two 


major  factors:  Personal  protective 
equipment  was  not  being  worn  the  vast 
majority  of  the  time;  and,  when  some 
type  of  protective  equipment  was  worn, 
it  did  not  fully  protect  the  worker.  For 
example,  one  study  (Ex.  6:  2)  indicated 
that  70%  of  the  workers  experiencing 
hand  injuries  were  not  wearing  gloves. 
Hand  injuries  to  the  remaining  30%  of 
the  workers  who  were  wearing  gloves 
were  caused  by  the  gloves  being  either 
inadequate,  damaged,  or  the  wrong  type 
for  the  type  of  hazard  present. 

Based  on  the  above-documented 
incidence  of  hand  injury,  OSH.'X  has 
determined  that  employers  and 
employees  need  more  guidance 
regarding  the  selection  of  hand 
protection  than  is  provided  through  the 
generic  provisions  of  proposed 
§1910. 112(d).  Therefore,  as  discussed 
below,  the  Agency  has  provided 
performance-oriented  provisions  by 
adding  *5l910.138,  "Hand  protection"  to 
the  final  rule. 

The  final  rule  addresses  the  problems 
identified  in  the  BLS  reports  by 
allowing  new  innovative  designs 
through  the  use  of  performance-oriented 
language,  by  providing  information  for 
selecting  the  proper  protection,  and  by 
improving  the  protection  afforded  by 
the  equipment. 

OSHA  believes  that  the  revised 
standards  will  result  in  improvement  in 
worker  acceptance  of  wearing  PPE  by 
allowing  better  and  more  comfortable 
designs  not  presently  permitted  by  the 
current  standards,  and  by  providing 
information  on  selecting  the  proper 
equipment  for  the  job. 

The  Agency  has  determined  that 
compliance  with  the  final  rule  will 
result  in  a  significant  reduction  in  the 
risks  to  workers.  As  noted  in  the 
Regulator)'  Impact  Analysis,  discussed 
below,  it  is  estimated  that  full 
compliance  with  the  final  nile  will 
prevent  712.000  lost-workdays  and  4 
fatalities  a  year. 

The  Agency  has  also  determined  that 
the  revised  PPE  requirements  and 
criteria  in  the  final  rule  provide  a  co.st- 
effective  means  for  .tjducing  risks  to 
workers.  The  Agency  has  determined 
that  these  provisions  are  reasonably 
necessary  and  appropriate  to  address 
the  need  for  personal  protective 
equipment. 

III.  Summary  and  Explanation  of  the 
Final  Rule 

This  section  contains  an  analysis  of 
the  rulemaking  record  pertaining  to 
certain  issues  raised  in  the  NPRM,  and 
to  the  provisions  of  the  standard,  both 
as  proposed  and  as  promulgated. 

One  general  objection  received  during 
this  rulemaking  concerned  the  use  of 


the  phrase  "employers  shall  ensure"  in 
certain  provisions  of  the  proposed 
standard  (e.g.  Ex.  3:  46,  80,  94).  The 
commenters  expressed  the  view  that, 
under  the  proposed  language,  employers 
would  be  held  liable  for  violations  of 
the  standards,  regardless  of  employee 
misconduct  or  other  exculpatory 
considerations.  The  Agency  had 
proposed  the  language  in  question  to 
emphasize  the  employer's  obligations 
for  compliance  with  OSHA  standards. 
The  proposed  language  would  not  have 
affected  an  employer's  ability  to  raise 
defenses  to  a  citation. 

In  light  of  the  objections,  OSRA  is 
revising  the  proposed  language  to 
remove  the  phrase  "the  employer  shall 
ensure"  wherever  it  appeals.  The 
employer's  obligations  for  compliance 
with  standards  issued  under  the  OSH 
Act  are  unaffected  by  this  change. 

Also,  concern  was  expressed 
regarding  the  extent  to  which  the 
proposed  standard  would  allow 
employees  to  use  PPE  that  satisfied  the 
old  ANSI  standards  which  were  being 
superseded  by  current  editions  through 
the  proposal.  In  particular,  some 
commenters  (Ex.  3:  68,  69,  100) 
suggested  that  the  Agency  "grandfather" 
existing  stocks  of  PPE  (i.e.,  allow 
existing  stocks  of  PPE  to  be  depleted)  as 
long  as  the  PPE  meets  the  ANSI 
standard  in  effect  at  the  time  of 
manufacture.  Those  commenters  stated 
that,  without  grandfathering,  employers 
would  be  required  to  bear  the 
unreasonable  expense  and  disruption  of 
replacing  millions  of  items  of  usable 
PPE. 

The  proposal  simply  required  the 
affected  PPE  to  comply  with  the  then- 
current  editions  of  the  pertinent  ANSI 
standards,  without  indicating  how  PPE 
produced  and  tested  to  satisfy  the 
existing  OSHA  standards  would  be 
treated. 

The  Agency  believes  that  virtually  all 
of  the  PPE  in  question  has  been 
produced  and  tested  to  satisfy  the  ANSI 
editions  referenced  in  either  the 
proposed  rule  or  in  the  final  rule. 
Therefore,  OSH^  believes  that,  by  and 
large,  existing  stocks  of  PPE  would 
comply  with  the  final  rule.  However, 
the  Agency  recognizes  that  some  PPE 
that  pre-dates  the  referenced  ANSI 
standards  might  be  unnecessarily 
excluded  from  use  unless  it  was 
"grandfathered '. 

In  particular,  certain  protective 
footwear  that  complied  with  the  1983 
ANSI  edition  referenced  by  the  proposal 
could  be  excluded  from  use  because  it 
was  not  produced  and  tested  to  satisfy- 
the  1991  edition  referericed  by  the  final 
rule,  unless  the  employer  demonstrated 
that  the  footwear  provided  equivalent 
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protPtJian.  OSR.^  believes  that  the 
ciiifert.T'ces  between  the  19>i3  ar.d  1991 
t'd:ticris  are  so  slight  th-.t  i!  woi.l«i  i.-e 
u:irrncon.ibl3  to  require  empk yer;  to 
c' em  or;  J*  rat  if  of;uiva!on"y-  The  A^-rn' ,y 
t.iso  believi;.-;  Jhot  r'FE  s3>isSint;  t.'-.q 
por^ir.'jnt  C'.'-'  r;a  ofthi  prv-  i9o9  /.NSi 
7f57.1  st'^.r.dari  for  eye  znd  f-ica 
rrrtr-ction  or  ;he  pra-lQSG  Zo9.1 
.s'nnlarJ  for  head  protpciior.  :vi{\ 
ri'itTj  iat':'ly  prc'^ct  jfwf.t'-d  t^rr'plcyoos. 
1  h-.-refore,  'ho  ,^  .^^i-nry  .?;-j-e«?s  th.  t  it  :s 
iippropriatc  ;c  tiliovv  r;oiit;n-a;;d  use  &f 
PF'E  thit  was  p\irchas='d  prior  to  the 
cffwtive  rl..*?  of  tha  Tir-.^!  ml-i  and  h.-^s 


ipcf-fd  r. 


*<^  -ixc-.-J 


^;7■ 


In  tb  .  :  -  :  n^la,  ds  in  the  NPFNf. 
OSHA  I!  i7  i.-forpcrat'.'d  t.he  py;iin.nt 
ANSI  stp.r.oariii  by  referer.ce.  The 
Apeiicy  h^s  dottmiined  that  it  is 
ur.nvcesvur/  tt.  adopt  the  text  of  tha 
three  ANSI  &t  indards,  bf^.a^se  their 
criteria  are  lieidressed  to  PPE 
iT>anufacturers.  not  to  employers  who 
would  be  selecting  PPE  for  use  hy  their 
employees.  OSHA  beheves  that  it  is 
sutficient  to  require  that  employers 
ensure  either  that  the  PPE  used  by 
employees  complies  with  the 
appropriate  ANSI  standard  or  that  the 
PPE  provides  protection  equivalent  to 
that  provided  by  PPE  manufactured  to 
the  ANSI  criteria. 

§1910.132  General  Requirements. 

Paragraphs  (a),  (b).  and  (c)  of  this 
section  wore  not  proposed  for  revision. 
Paragraph  (a)  requires  that  protective 
equipment  be  provided,  used  and 
maintained  in  sanitary  and  reliable 
condition,  a.s  necessary,  to  protw.t 
•■rnployees  from  workplace  haz.irds. 

Paragraph  (b)  requirefS  that,  whfre 
employees  provide  their  own 
equipment,  die  employer  assure  the 
c.it'quacy,  including  the  proper 
rr.dintonanct'  and  sanitation,  of  cue  h 
Kjuipmenl. 

Pamp-aph  |c)  rvquin-s  LSat  fell 
p'r;or.al  protective  w^uipmen'  be  of  r.afe 
dt.^i^n  anii  crn.^trjjtion  for  the  -A'jrk.  to 
be  perfcTTiT-d. 

Poragmph  ^•i^  Selrction. 

OSV-.A.  prooosi.-d  to  id-d  n  r!"w 
par:t,^r;^ph.  ( j).  to  ^1910.132  \o  ^ddrc^is 
the  seiet^tior  of  PPE.  GSIL\  proposed  to 
rtvyuire  empSoyem  to  st'lici  the  PPE  for 
their  empio'.^-t's  Lc-^ed  on  an  as=.t .  ?.T,ent 
<f  the  ha/.Tn^  In  the  workplacn.  zr.d  {h-i 
hazards  which  employees  are  lively  to 
encounter.  B'?CoU:<j  OSHA  is  awe  re  that 
srme  cn.ployees  obtain  their  0'.vti  PPE, 
the  Agency  a!so  proposed  that 
employeri  be  required  to  inform  their 
en'.ployees  of  the  selection  decisions 
and  to  have  their  employees  follow 
those  decisions  when  obtaining  PPE. 


OSriA  believes  tliat  a  hazard 
(-.'■.se'isment  is  ^n  important  ehir.ent  ctf  3 
Pt'E  prrtr'..Ti  b'»':.TU'^P  it  prod^ices  the 
iiifcrmation  needed  to  •:.«!e-rt  the 
•^paronriate  PPE  ior  ;h«  hazards  ;  restnt 
or  If  ■(''ly  to  tw  pre:7' nt  at  part!ri.i!dr 
w:i^kplar.es.  Ihe  Ap,^''.r.y  believes  that 
thiVrr^iploybr  ■.vill  t.-^  ...''pable  of 
I'.ftft.'irucing  and  evaivi-itino  ih-?  h-i.mra'i 
of  a  par.icuhr  •v.-jrkrhice.  P3ra>;ri;,h  [d) 
('!  it.--  nnal  rjio  )>  a  pi  tfcrman'.c- 
on«:.!»^d  provi'-.iou  ^■  '^ '.■  h  simply 
rf'il;ires  employers  to  us^  thttir 
av.s.-eress  cf  workpinre  hazards  to 
e:.3i  le  them  to  s»^!i:rt  the  appr.-ip-iatt? 
i'i'E  for  th-?  wcrk  beir^g  perfnr:nfri. 
Parr^rr'Tph  (d)  ck-arlv  indicate'-  'ha:  tn? 
employer  is  accc;.."t.''ble  belli  f;r  the 
quality  of  the  hazard  ri^'^css.i.ifer.t  rj)d  for 
thi*  adequrcy  of  tho  PFE  selected. 

Pnipcsed  psragrapti  (dl,  whicn  w?s 
su^jstuntiveiy  identical  to  the  Hnal  ruK^, 
ho9  been  revised  for  X'c  sake  of  ci.'-lty. 
The  .•\gency  h.-s  aho  adried  a  note 
which  references  Ncn-m.indatcry 
Appt-ndix  B  of  §1910  132.  That 
Appendix  provides  an  example  of 
pro(.  edures  that  satisfy  the  h.^zard 
assessment  requirement. 

Most  rulemaJung  participants 
supported  the  oroposad  requirem.ent 
(e.g.  Ex.  3:  90,  91,  102).  However,  some 
commenters  stated  that  the  proposed 
paragraph  did  not  clearly  indicate  if 
employers  would  be  required  to 
documjent  the  hazard  assessment.  For 
example,  a  coramenter  from  S.C 
Jolinson  &  Son,  Inc.  (Fjt.  3:  1)  suggested 
that  OSHA  clarify  documentation 
requirements  of  the  workplace 
assessment.  In  addition,  a  commenter 
from  Union  Carbide  (Ex.  3;  68.  pp.  1- 
2)  Stated: 

*    *   •   OSH.A  should  clsiTify  tha?  the 
hriziird  i}s.s*"!smerp!  rpfTrrr)  to  there  n(H>d  not 
t)t;  in  w-itinj?. 

O.SH.\  can  best  dttciTni:.?  whetr.t'r  the 
fiiip!,iver  conuui-tr-d  ^a  dCrq-j^t*'  Y.^zjrd 
ass*s;Tn'-;it  by  inpocting  iho  arRn.s  where 
Pi's  IS  riviuiu'd.  Ii  sho'jld  ;v)t  hf.  rr!;csv,.-y 
tor  trrip'ioyrs  to  prrpti."-?  ir.d  ro'aii  a  f;,^T.^I 
w.itfi  n  hazard  assossinvnt. 

OSHA  bielieves  that  some  f-jr^rj  of 
n  v?:d  is  needed  to  pr'^vid''  CSi'.A 
f  on'pliince  oHMrs  a.".d  aftecied 
( mployces  w;!h  aripropriat'?  assurance 
th.Tt  tha  required  h.izard  assessment  heri 
bi^(jn  p«rfen'-.ed.  Thi?  .-\:af  ncy  apre«'S 
with  tlie  con.mentcr  ihi^i  it  is  not 
"iit'oessarv  for  ;  mploy^irs  to  prcp-ire  ar.d 
rt-ttiin  a  formal  vvrittt-n  hazard 
as3i',;sment."  Givt.n  the  performance- 
oriented  nature  of  diis  rulemaking, 
OSHA  has  det<-.rmir.ed  that  the 
generation  and  review  of  extensive 
documentation  would  be  unnecessarily 
burdensome. 

The  Agency  has  addressed  such 
situations  in  other  rulemakings  by 


requiring  employers  to  verify  their 
compn-.nce  with  a  requirement  through 
a  v/Ti*tr;n  certif  cation.  For  example, 
OS! I.''.  Jias  rr-juired  certification  of 
t'aining  in  the  ps^rrrii;  reqeired  confined 
sp.->ce  standard!  Sil911.14tn'g}.:4)r  the 
control  of  h^za.'dous  •.  '-.srf.y  (lockout/ 
lrpy\>-')  -jlandard,  gl-91.'!.l'i7(cK7)(iv);  In 
the  Tr!x^omm'jn;-<.a tiers  standard, 
§i<J:a.rv,({.):  -.id  (-jsdl.-.u'^.i'^d  below) 
in  !-;'(910.132ifl(-t)  ci'this  iirxni  rule.  The 
At;v:-.ry  hoi  fcL;,d  th't  .t  .vrittt^n 
C-TtiHc-ilion  i5  a  rcnson^h.c  means  by 
which  5n  establish  accoi  r.tabj'ity  for 
c.')!np!iar..'~o. 

Th-^refnrH.  !!)e  Agency  has  determined 
tho'  errpirvers  can  ad.'quate!y  verify 
crtnipliance  with  §1910  i32(d)of  the 
Hn*:'  rule  through  a  written  certification 
which  identiner.  the  workplace 
evaluatpd;  thfi  person  certiiying  that  the 
eva!;;at;r;n  has  h'Ob;-i  performed;  the 
date(s)  of  the  h.jznrd  es<,essment;  and 
which  identifies  the  document  as  a 
ccrti. Heat  ion  of  ha/.£rd  assessment.  This 
requirement  has  been  added  to  the  final 
rule  35  paragraph  (d)(2). 

The  Paperwork  Reduction  Act  (PRA) 
(44  U.S.C.  Chapter  35)  sets  limits  on  the 
efforts  of  fcder;d  agencies  to  collect 
"information".  The  definition  of 
"information"  in  the  OMB  regulations 
implementing  the  PRA  (5  CFR  1320.7(j}) 
spe<:ifies  that  "Information  does  not 
generally  include  •   •   *  certifications 
•   *   *  provided  that  they  entail  no 
burden  other  than  that  neces.sary  to 
identi.fy  the  respondent,  the  date,  the 
respondent's  address,  and  the  nature  of 
the  instrument."  OSHA  has  determined 
that  the  certification  required  by 
pamgraph  (d)(2>  constitutes  a 
"certification"  for  the  purposes  of  the 
PRA.  Therefore,  that  certification  wouJd 
not  be  subject  to  the  requirements  of  the 
PaperA'ork  Reduction  Act  or  of  the 
implementing  regulations  (5  CFR  part 
1320). 

Another  ronce.-n  raised  during  this 
rulemaking,  rel^^ed  to  the  selection 
pro<x=,s,  was  t.he  subject  of  proper  fit  of 
I'PE.  A  commentt-r  (Ex.  7:10)  has  stated 
tha*,  in  the  past,  males  constituted  the 
mairrlty  of  the  workfcr-je  and  PPE  was 
sized  accordingly.  .\s  more  and  more 
fc!m.a!es  have  entered  the  workforce. 
they  clion  have  had  to  choose  between 
wear-rg  PPE  that  was  sized  to  fit  mates. 
and  not  wearing  PPE  at  ail.  This  was 
p^.-lic  ularly  con;mon  with  foot 
prote<  tion.  As  a  result,  female  workers 
frequently  either  have  used  PPE  which 
did  not  adequately  protect  them,  or  have 
simply  stopped  using  PPE  because  of 
improper  fit  and  subsequent  discomfort. 
Based  on  concern  for  the  safety  of 
female  employees,  the  commenter 
suggested  that  OSHA  require  PPE  to  fit 
properly. 


Federal  Itegfater  /  Vol.  59.  No.  66  /  Wednesday.  April  6.  1994  /  Rules  and  Regulartons       16337 


OSHA  agrees  with  this  comment. 

Since  females  constitute  a  larger 
percentage  of  the  workforce  than  ever 
before,  it  is  imperative  that  they  (as  well 
as  male  employees)  be  provided  with 
PPE  that  fits  properly.  Therefore,  OSHA 
is  revising  §1910.132  (d)  to  add  proper 
fit  as  a  criterion  for  PPE  selection. 

Paragraph  (e):  Defective  and  damaged 
equipment. 

OSHA  proposed  to  add  a  new 
paragraph,  (e),  to  §1910.132  that  stated: 

D*?feclive  or  damaged  p.«Tsonal  protective 
equipmfnt  shall  not  be  used. 

This  paragraph  is  basi-d,  in  part,  on 
exi.sting  §1910.133  (aj(2)(vii),  which 
states  lliat  eye  protectors  should  be  kept 
clean  and  in  good  repair.  Under  the 
proposed  paragraph,  the  existing 
requirement  was  to  be  strengthened  and 
extended  to  cover  all  PPE,  not  just  eye 
protectors. 

Some  commenters  (eg  Ex.  3:  l,  41) 
stated  that  proposed  paragraph  |e) 
should  only  cover  visually  oDservable 
defects  or  damage.  For  example,  a 
commenter  from  )ohnson  Wax  (Ex.  3:  1) 
stated: 

We  urge  OSH.A  to  limit  the  scope  of  this 
section  to  "visibte"  defect."!  or  damage  tn  PPE. 

OSHA  certainly  agrees  that  visibly 
damaged  or  defective  PPE  must  not  be 
used.  However,  there  are  other  methods 
(such  as  performance  tests  to  ensure 
continued  integrity)  that  the  employer 
could  use  to  assure  that  the  PPE  used  by 
employees  is  repaired  or  replaced  as 
necessary  for  the  protection  of  each 
affected  employee.  Also,  employees  can 
often  determine  if  the  protet:tivenf«s  of 
the  PPE  has  been  compromised  when 
they  are  handling  the  PI%  pnor  to  or 
while  donning  it.  Accordingly,  OSHA 
believes  it  would  be  inappropriate  to 
narrow  this  provision  to  cover  only 
visible  defects  or  damage.  Therpforw,  the 
Agency  is  promulgating  paragrjp.'i 
1910.112(e)  as  proposed. 

Paragraph  (fj:  Training. 

Prcp-jsed  paragraph  (H  .Tqiji.-.-d 
er.i plovers  to  train  emplovt>*>s  in  the 
proptr  use  of  their  PPE  Thi,-.  p^•^os^'d 
provision  was  base<{  on  CSiii  s 
recounitirn  tiuit.  as  doci.nrtr.teii  bv  the 
Bureau  of  Labor  Sta!isli-.s  Work  l.njury 
Report.?  (Ex.  2:  11,  12,  11.  14),  a 
significant  numl)er  of  the  eniployevs 
v/ho  sustain  work-relate<i  ipjur'es  have 
in,r  hef^n  trained  in  the  proper  use  of 
Tl  K. 

Som.e  commenters  (Ex.  3:  M,  117, 
1 19)  stated  that  PPE  training,  while 
ntK.essary  for  respirators  and  olht  r 
complex  PPE,  is  not  necessary  for 
relatively  simple  e<juipraen»  .such  as 
safety  shoes  and  eye  protetJors.  In 


particular,  the  American  Trucking 
Association  (ATA)  (Ex.  3:  64)  stated: 

Requiring  training  and  record-keeping  for 
all  PPE  would  severely  burden  motor  carriers 
in  terms  of  time  and  the  related  costs. 

As  an  alternative,  the  ATA  suggested 
that  OSHA  set  non-mandatory 
appendices  for  the  guidance  of 
employers. 

Oiher  commente."^  (Ex.  3:  84.  104, 
121)  suggested  that  the  employer  be 
required  to  train  employees  only  for  use 
of  tne  PPE  that  i.s  required  by  the 
employer  to  provid';  protection  against 
hazards  identified  for  the  particular 
workplace.  The  IVxas  Qicmical  Ck)uncil 
(Ex.  3:  12l)stalfcd; 

R-=^5Jinr.g  iho  f-nipK'v^r  fo  train  rmpltn-e«*« 
on  nqnipment  they  provide  creatt-s  an 
unnpciwsaj^  and  ir.:.pr,ropriate  burden  on  the 
employer. 

Several  commenters  (Ex.  3:  75,  83.  90. 
lOfi.  12P)  supported  the  training 
njquirement,  as  proposed.  Du  Pont  (Ex 
3:  90,  pg.  2)  remarked: 

Du  Ponts  position  is  that  proper  emplovee 
training  is  fundameiital  to  an  effective  PPE 
program.  We  also  agree  with  the  flexibility 
this  proposed  section  provides  ernployers. 

Some  commenters  (e.g.  Ex.  3:  100, 
104)  suggested  that  OSH.A  revise  the 
proposed  paragraph  (f)  to  indicate  that 
training  need  only  be  provided  when 
PPE  is  first  provided  to  employees.  For 
example,  Union  Electric  (Ex.  3:  100) 
said: 

Company  suggests  adding  "at  the  time  it  is 
initially  issued."  The  proposal,  as  written, 
coxild  in-jply  that  employees  must  be 
periodically  r\>trained  in  the  proper  use  of 
their  equiprrit  nt.  This  certainly  is 
unnecessary  for  such  itoms  as  safety  gJas-ses. 
footwear  and  headgear,  whii  h  usurJly  are 
worn  routinely  on  the  job.  Respirators 
alrr^aciy  have  a  periodic  training  requirement 

Also,  several  commenters  (Ex.  3:  46, 
64,  102,  117)  exprt-ssfrd  concern  that 
proposed  §1910.1.32'rl  would  require 
emplojers  to  operate  fomial  traiiiing 
programs.  For  e.vamplu,  Monsanto  (Ex. 
3:  lo:-,  p^;  Z)  sv.stfd  that  OSHA  should 
n^visi-  i.roj.osed  j  anagraph  (f)  to  indicate 
clt  Ji.rly  ih.?if  the  trr-'.^ing  njqtn.->'d  n-.tKl 
not  be  formal  cia.isroom  tr^lnir.j:. 

In  addition,  .MdLV->pr.oi!  Oougias  (Ex. 
3:  129)ir.qijm>d: 

In  r<-!;.ird  to  traiiii.-.g  ,iH  <v:>pir/,o.-b  in  the 
prnt^er  us-:-  of;)'!  PF'E.  wh.if  would  qjahfy  as 
■■trhiiKng"*?  lh<!  te.TTi  "tiaipiag"  f  oul.i  range 
from  aw.reii"ss  type  i;!fi)rm,it.-in  to 
cfin-.pclvn!  V  trainine  of  t.":!^  emplovf^v 

OSHA  sh-Hild  dei'ine  the  term  ■b^inmg"  or 
Ix'  spt-ciftt.  in  iDdividual  standar-js. 

.Some  commenters  (Ex.  3:  36,  81,  119) 
stated  that  proposed  paragraph  (0 
should  be  revised  to  require 
"instruction"  rather  than  '"training". 


The  Motor  Vehicle  Manufacturers 
Association  (MVMA)  (Ex.  3:  81.  pg.  2) 
said: 

Training  is  too  elaborate  a  term  for  the 
degree  of  explanation  required  with  PPE. 
More  sophisticated  PPE  such  as  respirators  or 
hearing  protection,  which  require  detailed 
.  Jraining.  is  already  pwovided  for  by  certain 
OSHA  standards.  MVMA  recommends  that 
subparagraph  (f)  be  refilled  "Instruction"  and 
the  term  "training"  be  changed  to 
"instructed". 

Some  public  hearing  participants 
testified  in  support  of  the  proposed 
§1910.132(f)  performance-oriented 
approach  to  training.  For  e.xample,  the 
Cliemical  Manufacturers  As,sociatioa 
(CMA)  testified  (Tr.  159:  4/3): 

*   *   *  CMA  agrees  that  training  is  an 
essential  element  of  an  effective  personal 
protective  equipment  prt>gra.m.  Wo  believe, 
however,  that  OSHA  should  continue  to 
address  training  with  performance-oriented 
provisions,  not  with  H.'\ZWOPER-lvpe 
training  requirements.  .\'ot  only  are 
additional  requirements  not  necessary,  they 
would  be  over-burdensome. 

In  addition,  many  commenters  (e.g.. 
Ex.  3;  36,  41,  50,  60,  73,  86,  98,  llfl, 
128)  suggested  that  OSHA  revise 
proposed  §1910. 132(f)  to  provide  more 
detailed  guidance  regarding  what 
constitutes  adequate  training.  For 
example,  CSX  Transportation  (Ex.  3: 
116)  remarked: 

A  description  of  the  performance 
requirements  for  a  PPE  training  program 
should  be  included  under  1910.132(0,  since 
training  is  the  responsibility  cf  the  employer. 

Other  commenters  (Ex.  3:  123  and 
128)  empha.sized  that  "personal" 
training  is  important  to  a  successful 
training  program.  For  example,  the  Food 
&  Allied  Services  Trades  (Ex.  3:  128,  pg. 
R)  staled: 

It  is  impt-rative  that  this  trainirtg  be 
conducted  by  "live  '  personnel  who  will  be 
available  to  answer  questions  that  workers 
may  hj\e.  Sunply  showin));  a  twenty  mi/.utu 
video  tape  shall  uof  ( or.stitute  adequ.ite 
(raining 

-•Mv-o.  cornrn'i'nters  (Ex.  3:  3fi,  7:t) 
suggested  th.it  OSlL^  require  trainins  in 
the*i!seandc.i.'^"ofFPE.  Forexamplu. 
the  iolison  Elw.tric  Institute  (ELI)  {Ex.  3: 
7.1.  pg.  2)  said: 

To  furt.hrrenhanre  the  profectif.n  p«»vid»^1 
by  the  sta.idj.-ri.  EEI  rpc~ommer>ds  arrx^rxiin^ 
pn>po<a?d  1  310.13;(f)  !o  rcqui'e  e.'npJoy.Ha  la 
be  t;  jjne<l  not  on!v  rn  the  u<c  of  their 
equipment.  Lj!  aistj  in  its  rare. 

Further,  some  commenters  (Ex.  3;  41, 
59. 128)  sugg.;sted  that  OSHA  require 
training  in  the  "use  and  limitations"  of 
FPU  The  Food  k  Allied  Ser\ices  Trades 
(Ex.  3:  128)  stated  that  training  in  the 
limitations  of  PPE  is  needed  "to  prevetit 
accidftnts  from  occurring  due  to 
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cv:  rcor.fidence  in  the  protective  al/ility 
of  certain  types  of  equipment." 

Other  commenters  (Ex.  3:  60,  107-D) 
suggested  that  employees  be  trained 
regarding  PPE  limitations  and 
precautions.  The  American  Optometric 
Association  (Ex.  3:  60)  remarked: 

We  do  not  believe  that  Section  1910.132(f) 
on  training  requirements  goes  far  enough  to 
ensure  that  any  limitations  or  precautions 
provided  by  the  manufacturer  of  the 
protector  are  transmitted  to  the  user  and  care 
is  talcen  to  see  that  such  limitations  are 
strictly  observed.  In  addition,  we  do  not 
believe  that  appendix  B  Non-Mandatory 
Compliance  Guidelines  for  Hazard 
Assessment  and  Personal  Protective 
Equipment  Selection  adequately  addresses 
this  area.  There  is  no  guarantee  that  the 
training  provided  employees  in  the  use  of  eye 
and  face  protectors  will  uniformly  cover  the 
limitations  and  precautions  relating  to  the 
use  of  protectors  unless  specific  requirements 
for  this  training  are  given.  We  strongly  urge 
that  language  making  this  a  mandatory  part 
of  training  be  included  in  the  regulation. 

Some  other  commenters  (Ex.  3:  74,  88) 
suggested  that  training  include 
information  provided  by  PPE 
manufacturers.  For  example,  CF 
Industries.  Inc.  (CF)  (Ex,  3:  74)  objected 
to  the  proposed  replacement  of  existing 
§1910. 133(a)(5)  (which  requires 
employers  to  pass  on  to  employees  any 
information  received  from 
manufacturers  regarding  the  limitations 
and  precautions  to  be  considered  when 
using  eye  and  face  protection)  by 
proposed  §1910.132(fl.  The  commenter 
stated:  *'CF  believes  that  the  proposed 
section  is  too  broad.  Various  pieces  of 
personal  protective  equipment  can  be 
used  for  the  same  purpose,  but  have 
ver>'  difTerent  limitations." 

Also,  two  commenters  from  the  State 
of  Connecticut  (Ex.  3:  50,  51)  stated  that 
"the  final  rule  for  1910.132(f)  should 
lean  towards  being  more  specific"  and 
that  proposed  paragraph  (f)  should  be 
revised  to  provide  that  "Employees 
shall  be  trained  in  the  proper  use, 
maintenance,  care,  warning  labels  and 
limitations  of  their  personal  protective 
equipment." 

Otner  commenters  (Ex.  3:  70,  86,  97) 
stated  that  proposed  §1910.132(f) 
should  be  revised  to  incorporate  the 
specific  training  requirements  of 
existing  §1910.120.  the  standard  for 
Hazardous  Waste  Operations  and 
Emergency  Response  (HAZWOPER).  For 
example,  the  Emergency  Response 
Management  &  Training  Corporation 
(Ex.  3:  97)  stated: 

As  it  (proposed  §19l0.132(f)l  is  currently 
written  there  are  no  specifications  as  to  the 
quality  or  quantity  of  training  an  employee 
will  receive  on  the  proper  use  and  limitations 
of  personal  protective  equipment.  The 
inclusion  of  specific  knowledge  requirements 


and  compptency  domonstr;'-tion  may  as.sist  in 
tbe  goal  of  inr.prciving  worker  sat.^ty  in 
hiizartious  environments.  29  CFR  1910.120 
and  NFPA  472-1989  (Standard  for 
Professional  Competence  of  Respor.dcrs  to 
H<izardoiis  Materials  Incidents)  are  two 
oxaniples  of  this  type. 

Erased  on  the  concerns  expressed 
regarding  what  constitutes  adequate 
trair.ing,  OSHA  requested  testimony  in 
Issue  4  of  the  hearing  notice  (54  FR 
3414,  February  1,  1990)  on  the  need  for 
additional  training  requirements.  In 
particular.  Issue  4  indicated  that  OSHA 
was  considering  the  promulgation  of 
more  specific  training  requirements, 
including  provisions  similar  to  those  in 
existing  §1910.120,  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER).  The  Agency  also 
solicited  input  regarding  what  training 
is  needed;  how  training  can  be 
evaluated;  when  retraining  is  necessary; 
how  much  time  is  required  for  training; 
what  recordkeeping  is  necessary  for 
training  activities;  and  what  impacts 
(i.e.,  costs  and  benefits)  the  training 
requirements  would  have. 

With  respect  to  Issue  4,  several 
commenters  (Ex.  7:  3.  8. 11,  20,  29,  38) 
stated  that  the  training  requirements 
should  be  more  detailed.  For  example, 
tlie  General  Electric  Company  (Ex.  7:  3, 
pg.  2)  said: 

Protective  equipment  training  needs  to 

include: 

1.  Where  and  how  personnel  can  get  the 
equipment, 

2.  A  system  for  identif\'ing  the  correct 
equipment  for  an  application  *   •   * 
procedures  and  operating  manuals  should 
include  specifics  on  protective  equipment 
t\prs.  needs  and  objectives. 

3  Equipment  should  be  shown  to 
individuals  prior  to  using  each  for  the  first 
time  *   *   *  let  them  touch  and  try  the  items 
on.  the  more  senses  you  allow  one  to  use 
during  training;  the  better  the  person  will 
r-'iall  what  he-'she  learned. 

4.  Persons  should  not  be  considered 
Competent  in  protective  equipment  items 
until  they  do  a  practical  test  *   *   *  are  able 
to  properly  put  on  the  item,  explain  what 
protection  it  provides,  etc. 

(Also,  Boeing  (Ex.  7:  38)  remarked: 
Boeing  supports  the  position  that 
additional  detail  be  included  in  1910.132 
regarding  training  objectives  and  methods. 
Training  should  be  based  on  the  complexity 
of  the  protective  equipment  requirements. 
For  certain  protective  equipm.ent  (e.g.  safety 
spectacles)  training  requirements  should  be 
minimal  or  nonexistent. 

In  addition.  OSHA  received  testimony 
In  favor  of  more  specific  training 
requirements  at  the  public  hearing.  For 
example,  the  National  Institute  for 
Occupational  Safety  and  Health 
NIOSH)  testified  (Tr.  23-24:  4/3)  that 


the  key  elements  of  a  successful  training 
program  are: 

1)  Sensitizing  the  workers  to  the  need  for 
such  protectors  and  inviting  their 
participation  in  developing  a  suitable  plan 
for  affecting  PPE  use. 

2)  Clearly  defining  the  written  goals  of  the 
PPE  program  in  terms  of  the  target  behaviors 
sought  (e.g.,  appropriate  footwear/eyewear/ 
head  wear  to  be  worn,  in  what  areas,  what 
kinds  of  care  required). 

3)  Explicit  rewards  or  recognition  to  be 
given  contingent  on  the  workers  displaying 
actions  that  conform  to  the  aforementioned 
positive  acts,  including  knowledge  of  results 
or  other  forms  of  feedback. 

4)  Each  PPE  program  should  have  some 
basis  for  evaluation  (numbers  of  workers 
using/not  using  specified  PPE)  so  that 
modifications  could  be  made  should  the 
efforts  fall  short  of  the  stated  goals. 

Also,  the  International  Chemical 
Workers  Union  testified  (Tr.  16:  4/4): 
Who  is  responsible  for  training 
employees  in  the  proper  use  and 
limitations  of  personal  protective 
equipment?  It  is  the  employer's 
responsibility  to  carry  out  this  training 
but  it  is  not  being  done  *   •   •  Every 
worker  should  be  able  to  determine  that 
the  glove  being  provided  to  them  by 
their  employer  is  the  right  one  for  the 
chemicals  which  they  handle. 

Another  hearing  participant,  the 
National  Environmental  Training 
Association  (NETA).  testified  (Tr.  272: 
4/4)  that  "the  proposal  in  132(f)  is  not 
performance-oriented,  it's  too  vague  and 
nonspecific."  NETA  also  testified  (Tr. 
285:  4/4): 

The  National  Enviroiunental  Testing 
Association  feels  that  if  OSHA  seriously 
considers  training  to  be  important  in 
protecting  worketsafety  •   *   •  then  the 
language  at-  29  CHi  1910.132(0  will  have  to 
be  more  specific.  Unless  training  is  based  on 
measurable  objectives  as  OSHA  has  pointed 
out  in  the  U.S.  Department  of  L,abor 
publication  OSHA  2254  (Training 
Requirements  in  OSHA  Standards  and 
Training  Guidelines)  then  it  can  only  be 
effective  by  coincidence. 

Many  Issue  4  commenters  (e.g.  Ex.  7: 
2,  13,  15,  21,  22)  stated  that  OSHA 
should  not  promulgate  more  detailed 
training  requirements.  Those 
commenters  expressed  the  belief  that 
performance-oriented  proposed 
§1910.132(fl  allowed  employers  in 
general  industry  the  flexibility  to 
implement  training  programs  as  needed. 
For  example,  Amoco  Corporation  (Ex.  7: 
21,  pg.2)  stated: 

We  agree  that  employees  should  be  trained 
in  the  proper  use  of  their  personal  protective 
equipment,  since  the  equipment  may  not 
provide  adequate  protection  if  used 
improf>erly.  We  feel,  however,  that  training 
programs  are  best  left  to  each  employer  to 
develop  on  an  individualized,  site-specific 
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basis.  Manufacturers  often  providf^ 
information  on  their  particular  prcQucts 
upon  which  an  instructional  program  can  be 
based.  Employers  do  need  an  effective  formal 
training  session  when  the  u.se  of  new  or 
significantly  different  equipment  is 
instirated.  This  requirement  he!ps  ensure 
that  time  is  actiially  dedicated  ro  this 
purpose,  and  emphasizes  the  importance  of 
proper  use  to  the  employt^.  Training 
guidance  would  be  helpful,  especidllv  to 
small  businesses,  but  we  ferl  stror.giy  that 
such  guidance  should  lie  of  a  n-jn-.-nandator,- 
nature. 

In  addition,  the  Departmer.t  of  the  Air 
Force  (Ex.  7:  25)  sta»ed  that  it  "supports 
locaJly  devi.<«d  training,  rather  than  an 
OSKA  legislated  program  training 
requirement,  as  both  cost  efficient  and 
effective." 

Also,  several  Issue  4  rommenters  (Ex. 
7;  19,  31,  35)  stated  that  proposed 
§1910.132(f)  should  not  incorporate  the 
HAZWOPER  training  rt^quirements. 
because  1)  general  industry  PPE  was 
used  in  a  broader  class  of  work 
environments  than  HAZWOPER- 
mandated  PPE,  and  2}  the  PPE  covered 
by  proposed  §1910.132(0  (e.g..  ej-e  and 
face  protection,  head  protection  and  foot 
protection)  was  much  less  complex  than 
that  covered  by  HAZWOPER.  For 
example,  the  American  Petroleum 
Institute  (API)  (Ex.  7:  35)  stated: 

Suggestions  that  would  treat  Subpart  I  in 
a  manner  similar  to  paragraph  19iai20  are 
without  justification.  There  is  no  relationship 
between  the  training  requirements  of 
paragraph  1910.120  (which  are  directly 
responsive  to  the  enabti.^g  leg'slation  dealing 
with  hazardous  wasto  sites)  and  the  use  of 
rPE  in  the  controlled  environment  of  a  more 
f\'pical  place  of  empjoyracnt. 

In  addition,  the  National  Solid  Waste 
Management  Association  (N'SWTvL^) 
stated  (Ex.  7:  19,  pg.  2-3): 

While  N'SWMA  supports  the  concept  of  a 
st^^c^dre  for  training  of  emplovres  in  the  use 
of  PPE,  wefind  theuseof  thePart  1910.120 
training  requirements  for  Hazardous  Waste 
Operations  and  Emergency  Respon<;e  as  a 
model  for  general  industry  to  be  without  a.^y 
jus'ific>»t:'-;n. 

Th.-  .Sk  tion  1910.120  ruK^  was  int-iided  to 
provide  specific  safety  criteria  to  cover  a 
specific  industry  segment.  There  ar^  dther 
industries  with  equivalf-rt  or  higher  risks 
where  the  use  of  this  section  as  a  model 
would  be  appropriate. 

NSVVMA  suggests  that  I'iSHA  instead 
consider  a  training  requirement  more  closely 
aligned  with  the  concepts  of  its  Hazard 
Co.mmunication  Standard,  wherein  the 
complexity  of  the  prog.-am  mquirpd  for 
compliance  would  be  din^.tiy  related  to  the 
hazards  present.  Such  a  progra.m  would 
require  a  sur\ey  of  hazards,  estabiis.hment  of 
specifications  for  PPE  to  control  those 
hazards,  training  for  empiovees  and 
documentation  of  the  training,  and 
availability  of  PPE  information  to  employees 
*   *   *  In  the  low-risk  example.  ha\ing 


donning  and  doffing  procedures  formalized 
provides  no  useful  function.  What  is  critical 
is  communicating  the  need  for  empiovees  to 
understand  the  hazards  and  the  need  to 
utilize  PPE  on  a  consisteat  basis. 

Based  on  the  ralemaking  record, 
OSHA  agrees  with  commenters  that 
employers  need  more  specific  guidance 
regarding  how  to  train  employees  who 
use  PPE.  In  particular,  the  Agency  has 
determined  that  employees  need 
training  which  enables  them  to  know,  at 
least:  l)  when  PPE  is  necessary;  2)  what 
PPE  is  necessary;  3)  how  to  properly 
don.  doff,  adjust,  and  wear  PPE;  4)  the 
limitations  of  the  PPE;  and  5)  the  proper 
care,  maintenance,  use.*-ai  life  and 
disposal  of  the  PPE. 

Accordingly.  OSH.A  has  revised 
proposed  paragraph  (f)  so  that  paragraph 
(0(1)  of  the  final  mle  rf^ads  as  follows: 

The  employer  shall  provide  training, 
including  retraining  where  appropriate,  to 
each  employee  who  is  requi.-ed  by  this 
section  to  use  PPE.  Each  such  employee  shall 
he  trained  to  know  at  le.ast  the  follow-ing: 

(i)  When  PPE  is  necessarv; 

(ii)  What  PPE  is  necessary: 

(iii)  How  to  property  don.  doff,  adjust,  and 
wear  PPE; 

(iv)  The  limitations  of  the  PPE;  and 

(v)  The  proper  care,  maintf^nance.  useful 
life,  and  disposal  of  the  PPE. 

The  National  Environmental  Training 
Association  (NETA)  and  other 
rulemaking  participants  asserted  that  in 
order  to  have  a  successful  training 
program,  employers  should  set 
measurable  training  objectives  and  have 
their  employees  demonstrate  that  they 
have  reached  those  objectives.  For 
example,  NTTA  testified  (Tr.  272-286: 
4/4)  that  in  order  for  training  to  be 
successful,  clear  and  measurable 
objectives  must  be  set.  and  employees 
mast  demonstrate  that  the  training 
objectives  have  been  reached,  by 
showing  that  they  understand  the 
information  provided  and  that  they  can 
use  the  PPE  properly. 

OSIL^  agrees  with  these  remarks  and 
has  stated  in  one  of  its  own  publications 
(OSHA  2254-1988): 

*    *   *  in  order  for  the  training  to  be  as 
successful  as  possibte.  clear  and  measurable 
objectivi's  should  be  thought  out  before  the 
training  begins.  For  an  obiective  to  be 
effective,  it  should  identify  as  precisely  as 
possible  what  the  individuals  will  do  to 
demonstrate  that  they  have  leami>d,  or  that 
the  objective  has  been  reached.  They  should 
also  describe  the  important  conditions  undtT^ 
which  the  indj\idual  will  demon.strato 
compt^tence  and  define  what  coastir.ites 
acceptable  performance. 

Therefore,  paragraph  (0(2)  of  the  final 
rule  requires  that  each  affected 
employee  demonstrate  an 
understanding  of  the  training  specified 


in  paragraph  (0(1).  and  the  ability  to  use 
the  PPE  properly,  before  being  allowed 
to  perform  work  requi.-ing  the  use  of 
PPE. 

Paragraph  (0(3)  of  the  final  rule 
requires  retraining  when  changes  in 
workplace  conditions  or  changes  in  the 
types  of  PPE  to  be  used  render  pre\  ious 
training  obsolete,  and  when 
inadequacies  in  an  affected  emplovee's 
knowledge  or  use  of  assigned  PPE 
indicate  that  the  employee  has  net 
retailed  the  understanding  or  skill 
required  by  paragraph  (0(2).  This 
provision,  which  did  not  appear  in  the 
proposed  ruie.  indicates  clearly  that 
employers  have  an  ongoing 
responsibility  to  maintain  emplovwe 
proficienrv  in  the  use  and  care  of  their 
PPE. 

OSHA  re<:.e:ved  many  comments 
regarding  how  employe.-s  would 
indicate  their  compliance  with  the 
proposed  training  requirement.  Some 
cornmenfers  (e.g..  Ex.  3:  41.  90)  noted  a 
sta(e!i;ent  in  the  NPRM  (54  FR  at  33841) 
that  "ihe  proposal  contains  no 
recordkeeping  requirements."  Those 
commenters  agreed  with  that  approach, 
expressing  the  belief  that  detailed 
recordkeeping  would  impose  an 
unreasonable  burden,  and  requested 
"clarifir^tion"  that  no  recordkeeping  for 
training  would  be  requL-ed. 

Further,  Detroit  Edison  (Ex.  3:  62), 
referring  to  proposed  paragraph  (0. 
noted,  "Documented  proof  of  training  is 
required  by  other  regulation.  Is 
documentation  required?  OSH,A  should 
present  a  clearer  picture  of  this 
requirement  or  delete  it." 

In  addition.  United  Technologies  (Ex. 
3:  96)  inquired,  "Will  percei^-ed 
improper  use  of  PPE  be  deemed  by 
OSHA  e\'idence  of  inadequate  training 
in  the  absence  of  training 
doc-umentation?" 

Also,  McDonnell  Douglas  (Ex.  3:  129) 
stated,  "Even  though  OSHA  has  stated 
to  OMB  that  this  NPR  does  not  have  any 
recordkeeping  requirements,  what 
would  be  required  to  prove  the 
"training"  has  been  performed?" 

Members  of  the  Midwest  Conso.-tium 
for  Hazardous  Waste  Worker  Trai.Ting 
(Ex.  3:  49.  59,  98,  123)  suggested  that  • 
OSHA  require  employers  to  document 
the  tx)ntent  of  their  training  programs. 
For  example.  Murray  State  University 
(Ex.  3:  123)  stated,  "Training  should  be 
mainly  hands-on  with  appropriate 
documentation.  ' 

In  addition,  .several  commenters  (eg. 
3:  46.  75,  88,  1 16)  stated  that  proposed 
paragraph  (0  would  alreacfy  require 
employers  to  document  training.  Some 
of  those  commenters  (Ex.  3:  46,  88) 
stated  simply  that,  contrary  to  the 
statement  in  Section  VTl  of  the  proposed 
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rule,  OSHA  had  proposed  to  require 
recordkeeping,  so  the  Agency  had  a 
responsibility  to  justify  the  burden  and 
to  properly  estimate  the  cost  of 
documentation.  Other  commenters  (Ex. 
3:  75. 116)  stated  that  the 
documentation  was  needed  to  verify 
compliance  with  the  training 
requirements,  and  that  OSliA  should 
not  impose  extensive  recordkeeping 
requirements.  For  example,  the 
Chemical  Manufacturers  Association 
(CMA)  stated  {Ex.  3:  75): 

CNiA  agrees  with  OSHA's  determination  to 
o.Tiit  recordkeeping  from  the  proposed  rule. 
While  some  form  of  verification  should  be 
maintained  as  an  indication  that  training  has 
taken  place,  specific  documentation 
requirements  would  only  add  to  the 
recordkeeping  burden  without  increased 
safety  benefits  for  employees. 

In  addition.  CSX  Transportation  (Ex. 
3:  116)  remarked: 

In  Section  1910.132  a  new  training 
requirement  exists  that  will  require  the 
establishment  of  training  records  for 
employees  using  PPE.  While  the  standard 
does  not  specify  any  recordkeeping 
requirements,  documentation  for  compliance 
purposes  is  clearly  indicated. 

As  noted  above.  OSHA  requested 
additional  comments  on  the  proposed 
training  provision,  including 
information  on  the  recordkeeping 
needed  to  document  compliance,  in 
Issue  4  of  the  hearing  notice  (55  FR 
3414.  February  1. 1990).  In  particular, 
Issue  4  indicated  that,  based  on  NPRNt 
comments  (Ex.  3:  70,  86,  97),  OSHA  was 
considering  training  requirements 
similar  to  the  HAZWOPER  provisions 
promulgated  in  §1910. 120(e).  Section 
1910.120(e)(6)  requires  employers  to 
certify  successful  completion  of  training 
and  to  give  graduates  a  vsritten 
certificate.  That  provision  further 
provides  that  persons  who  lack  such 
certification  shall  be  prohibited  from 
engaging  in  hazardous  waste  operations. 

In  response  to  Issue  4,  Jackson 
Products  (Ex.  7:  8,  pg.  2)  stated: 

Training  of  employees  in  the  use  of  PPE 
should  be  the  central  focus  of  any  rules 
OSHA  is  promulgating,  as  this  issue  h,is  the 
highest  potential  for  reducing  worker 
injuries.  Documentation  of  the  training 
programs  could  follow  the  existing 
guidelines  OSHA  has  developed  for 
hazardous  waste  operations  and  employee 
right  to  know  training,  i.e.,  training  log. 
employee  signature  sheet,  etc. 

In  addition.  BP  America  (Ex.  7.  39) 
stated,  "we  feel  that  the  only  criteria  for 
successful  completion  of  a  training 
course  can  be  that  the  trainee  has 
mastered  the  information  to  the 
instructor's  satisfaction.  This  can  be 
documented  in  several  ways  including 


written  exams  and  awarding  of 
certificates." 

As  noted  above,  some  Issue  4 
commenters  (Ex.  7: 13, 19.  25.  31.  35) 
opposed  the  adoption  of  the 
HAZWOPER  training  provisions  in 
proposed  paragraph  (f).  Regarding  the 
applicability  of  the  HAZWOPER 
recordkeeping  requirements,  the 
National  Solid  Wastes  Management 
Association  (NSWMA)  stated  (Ex.  7:  19, 
pg-  3): 

Congress  mandated  additional  regulations 
in  the  narrow  field  of  the  occupational  safety 
and  health  of  hazardous  waste  workers 
because  hazardous  waste  operations  and 
remediations  involve,  in  OSHA's  words, 
"unique"  work  environments.  54  Fed.  Reg. 
9312.  Congress  recognized  that  such 
operations  involve  potential  exposure  to  a 
number  of  hazardous  health  risks  unlike 
those  encountered  by  employees  in  general 
industry  activities.  Thus,  the  OSHA  standard 
prohibits  work  upon  a  hazardous  waste  site 
by  enyone  who  is  not  properly  OSHA- 
qualified  and  OSHA-certified.  Certification 
may  be  granted  only  upon  completion  of 
iriitial  training  and  continuing  education 
courses  within  a  comprehensive  and 
exhaustive  number  of  areas.  See  29  CFR  § 
1910.120(e)(6).  These  comprehensive 
st.indards  apply  whenever  and  wherever 
hazardous  waste  workers  handle  hazardous 
substances.  The  occupational  safety  and 
health  requirements  in  Section  1910.120 
ware,  accordingly,  crafted  in  response  to  the 
Congressional  insistence  that  safety  and 
health  standards  more  stringent  than  those 
applied  to  general  industry  be  fashioned. 

As  noted  above,  the  NSWMA 
suggested  that  OSH-A.  model  the 
requirements  of  proposed  §1910. 132(f) 
on  the  Hazard  Communication 
Standard.  The  NSWMA  recognized  that 
recordkeeping  would  be  necessary  for 
training,  stating:  "In  a  low-risk 
situation,  where  bump  hats  and  eye 
shtields  may  be  the  only  devices  needed, 
a  simple  wTitten  program  of  several 
papes  would  suffice."  In  addition,  the 
NSWMA  stated: 

Companies  should  not  be  required  under 
this  suggested  system  to  gain  prior  OSHA 
certification  of  individual  programs.  Rather, 
companies  should  be  permitted  to  certify  that 
they  have  developed  and  implemented 
pmgrams  that  are  consistent  with  OSHA 
approved  standards. 

OSHA  acknowledges  that  the 
proposed  training  provision  implicitly 
required  some  method  for  verifying 
compliance.  The  Agency  believes  that 
the  discussion  of  recordkeeping  in  Issue 
4  of  the  hearing  notice  provided 
adequate  notice  that  OSHA  might 
require  employers  to  create  some 
method  of  verifying  their  training 
activities.  Accordingly,  based  on  the 
rulemaking  record  and  for  the  sake  of 
clarity,  the  Agency  is  revising  proposed 


paragraph  (f)  to  state  explicitly  that 
employers  must  verify  that  they  have 
provided  their  employees  with  the 

requisite  training. 

Regarding  the  information  needed  to 
verify  compliance,  OSHA  agrees  with 
the  commenters  who  have  stated  that  it 
would  be  inappropriate  to  require 
specific  documentation  of  the  training 
provided.  Given  the  performance- 
oriented  focus  of  this  rulemaking,  the 
Agency  has  determined  that  the 
generation  and  review  of  extensive 
documentation  would  be  unnecessarily 
burdensome.  The  Agency  also  notes  that 
the  training  needs  of  employees  covered 
by  paragraph  (f)  of  this  section 
(approximately  22  million)  are  too 
diverse  to  enable  OSHA  to  specify  the 
details  required  for  all  of  their  PPE 
training. 

Based  on  the  rulemaking  record, 
OSHA  has  determined  that  employers 
can  adequately  verify  compliance  with 
§1910. 132(f)  of  the  final  rule  through  a 
WTitten  certification.  The  Agency  has 
determined  that  a  certification  record 
which  identifies  each  employee  trained, 
the  date(s)  of  training,  and  which 
identifies  the  document  as  a 
certification  of  training  in  the  use  of 
PPE.  will  provide  adequate  assurance 
that  the  employer  has  provided  the 
requisite  training. 

The  Agency  notes  that  OSHA  has  also 
required  certification  of  training  in  the 
permit-required  confined  space 
standard,  §1910.146(g)(4);  the  control  of 
hazardous  energy  (Icckout/tagout) 
standard,  §1910.147(c)(7)(iv);  and.  in 
the  Telecommunications  standard. 
§1910.268(c). 

OSHA  also  notes  that  such  a 
document  will  not  preclude  a  citation  if 
the  Agency  determines  that  the 
employees  have  not,  in  fact,  been 
adequately  trained.  OSHA  believes  that 
compliance  with  this  requirement, 
while  imposing  a  minimal  burden, 
provides  an  important  benefit  because  it 
enables  the  employer  and  OSHA  to 
verify  the  status  of  training  efforts. 
Therefore.  OSHA  is  promulgating  new 
§1910.132(0(4). 

The  Paperwork  Reduction  Act  (PRA) 
(44  U.S.C.  Chapter  35)  sets  limits  on  the 
efforts  of  federal  agencies  to  collect 
"information".  The  definition  of 
"information"  in  the  OMB  regulations 
implementing  the  PRA  (5  CFR  1320.7(j)) 
specifies  that  "Information  does  not 
generally  include  •  *  *  certifications 
*   *   *  provided  that  they  entail  no 
burden  other  than  that  necessary  to 
identify'  the  respondent,  the  date,  the 
respondent's  address,  and  the  nature  of 
the  instrument." 

OSHA  has  determined  that  the 
certification  of  training  required  by 
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paragraph  (0(4)  constitutes  a 
"certification"  for  the  purposes  of  the 
PR.^. Therefore,  the  certification  would 
not  be  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  or  of  the 
implementing  regulations  (5  CFR  Part 
1320). 

§1920.1  J3  Eye  and  face  protection. 

Proposed  §19l0.133(a)  contained 
general  requirements  for  eye  and  face 
protection.  Proposed  paragraph  (a)(1) 
required  the  employ.'r  to  ensure  that 
employees  u«e  appropriote  eve  or  face 
protection  when  ;hey  are  exposed  to  eye 
or  face  hazards  from  flying  particles, 
molten  metal,  liquid  chemicals,  acid 
and  caustic  liquids,  chemic  al  gases  or 
vapors,  or  po!ent::i!!y  injurious  light 
radiation. 

Proposed  paragraph  (a)(1)  also 
required  that  eye  protection  used  bv 
employees  provide  both  front  and  side 
protection  frcni  flying  objects.  This 
portion  of  proposed  paragraph  (a)(1) 
resulted  in  many  comments.  Most 
ralemaicing  participants  .Tgreed  with 
OSHA  that  eye  protectors  should 
provide  both  front  and  side  protection 
from  flying  objects  (e.g.  Ex.  3:  28,  49,  59, 
61,  83,  128:  Tr.  53:  4/3)  because  studies 
(Ex.  2:  11)  have  indicated  that  most 
injuries  have  occurred  (in  those 
instances  when  eye  protection  was 
used)  because  flying  objects  went 
around  the  protection.  However,  several 
rulemaking  participants  disagreed  with 
this  requirement  because  they  believed 
that  OSHA  was  proposing  that  all  eye 
protectors  would  have  to  provide  side 
protection  (e.g.  Ex.  3;  41,  69).  For 
example,  a  commenter  from  the  E.xxon 
Company  (Ex.  3;  47,  pp.  1-2)  said: 

Exxon  is  concerned  that  the  proposal  could 
he  interpreted  to  require  all  safetv  g!dss»'s  to 
be  equipped  with  side  shields.  Ex.^ons 
position  is  thai  many  situations  exist  where 
safety  glasses  withoaf  side  shields  are 
adequate.  For  such  routine  operations.  OSH.A 
should  not  ignore  the  fact  that  most 
employees  will  be  more  reluctant  to  wear 
safety  glasses  with  side  shields  than  glasses 
without  side  shields.  The  mandatory  use  of 
side  shields  on  all  safety  glasses  could  deter 
the  overall  use  of  safety  glasses  on  and  off  the 
job  which  would  ultimately  lead  to  an 
increase  in  the  total  number  of  eye  injuries. 

We  concur  with  OSHA  that  employees 
should  be  equipped  with  adequate  eve 
protection  to  prevent  injuries  from  flying 
objects.  In  those  instances  where  our 
employees  may  be  potentially  exposed  to 
flying  objects,  our  safety  program  calls  for  the 
mandatory  use  of  eye  protection  that 
provides  both  front  and  side  protection. 

Another  commenter,  from  the 
American  Optometric  Association, 
remarked  (Ex.  3:  60,  pg.  2): 

While  we  recognize  that  mandatory  side 
shields  would  afford  additional  protection  in 


many  instances,  they  may  not  be  practical  in 
all  situations.  In  addition,  thev  may  tend  to 
reduce  compliance  with  the  use  of  the 
protector  in  cases  where  peripheral  hazard 
protection  is  not  required.  We  would 
recommend  that  side  shields  be  required  only 
w  hen  the  job  evaluation  indicates  that  a 
definite  peripheral  hazard  exists. 

OSHA  intended  that  proposed 
paragraph  (a)(2)  require  side  protection 
only  when  flying  object  hazards  were 
present.  Therefore,  the  Agency  has 
revised  the  provision  concerning  flying 
object  hazards  to  state  clearly  that  front 
and  side  protection  are  required  when 
there  is  a  hazard  from  flying  objects. 

OSHA  agrees  that  there  are  situations 
when  side  protection  is  unnecessary, 
and  that  employers  should  be  allowed 
to  decide,  based  on  a  hazard  assessment 
which  complies  with  the  requirements 
of  U'^IO. 132(d)  of  the  final  rule,  if  such 
protection  is  necessary  for  their 
emplovees. 

\Vhile  one  rulemaking  participant  (Ex. 
3;  6f>)  believed  that  side  shields  should 
be  permanently  attached,  other 
niieinaking  participants  stated  that  side 
protectors  need  not  be  permanent  and 
that  OSHA  should  permit  detachable  or 
clip-on  side  protectors  For  example,  a 
commenter  from  Liberty  Optical  (Ex.  3 
63)  said: 

Clip-on  side  shields  mcpt  all  the  Z-87 
pf  rformance  standards  that  the  permanent 
side  shields  meet  and  can  be  worn  when 
necessary.  To  be  able  to  wear  proper 
protection  whrre  appropriate  and  bn  reali.stic 
in  irs  use,  will  make  the  i-mpiovpe  nut  look 
to  side  step  if  and.  therefore,  make  it  more 
effective  and  safer.  If  a  blanket  mandatory 
permanent  side  shield  regulation  to  cover  all 
industrial  environments  is  implemented,  it 
will  reverse  all  gains  made  in  recent  years 
and  will  not  accomplish  its  goal  for  a  safer 
industrial  environment. 

OSHA  agrees  that  side  protection 
need  not  be  permanent  and  that 
detachable  side  shields  should  be 
permitted  as  long  as  they  meet  the 
criteria  specified  in  this'section  of  the 
final  rule.  Permitting  detachable  side 
shields  will  provide  employers  the 
flexibility  to  use  this  kind  of  protection 
when  necessary,  based  on  conditions  at 
the  workplace. 

The  Agency  has  revised  proposed 
paragraph  (a)(1)  accordingly,  dividing 
the  proposed  paragraph  into  two 
provisions,  §1910.133(a)(l)  and  (8)(2). 
Paragraph  (a)(1)  of  the  final  rule  states 
the  general  requirement  to  have  each 
employee  use  eye  or  face  PPE  when 
exposed  to  eye  or  face  hazards,  while 
paragraph  (a)(2)  states  that  eye  PPE  must 
provide  side  protection,  which  may  be 
detachable,  when  flying  object  hazards 
are  present. 

Proposed  paragraph  (a)(2)  required 
that  eye  and  face  protection  properly  fit 


employees.  Although  the  Agency  did 
not  receive  any  comments  concerning 
the  proper  fit  of  eye  and  face  protection, 
OSHA  did  receive  comments  addressing 
the  proper  fit  of  PPE.  in  general,  and  the 
need  for  properly  fitting  PPE  for  both 
male  and  female  employees.  This 
subject  was  discussed  previously  under 
§1910.132  of  this  preamble,  and  OSHA 
has  included  a  requirement  in 
§1910.132  ofthe  final  rule  that  o// PPE 
properly  fit  employees.  Therefore, 
proposed  paragraph  (a)(2)  has  not  been 
included  in  the  final  rule,  since  it  would 
be  redundant. 

OSHA  proposed  in  paragraph  (a)(3) 
that  protectors  with  tinted  or  variable 
tinted  lenses  not  be  worn  when  an 
employee  must  pass  from  a  brightly 
lighted  area,  such  as  outdoors,  into  a 
dimly  lighted  area,  such  as  a  warehouse. 
The  Agency  proposed  this  requirement 
because  it  believed  that  the  provision 
might  reduce  the  likelihood  that 
extreme  lighting  changes  would 
temporarily  impair  the  vision  of  an 
emplovee. 

This  proposed  requirement  was  the 
subject  of  Issue  3  of  the  hearing  notice 
(55  FR  3412.  February  1, 1990).  The 
proposed  paragraph  and  Issue  3 
generated  a  substantial  amount  of 
comment  and  testimony.  While  a  few 
rulemaking  participants  agreed  with  the 
proposed  provision  (e.g.  Ex.  3:  28;  Ex  7: 
2.  38),  many  opposed  the  provision  and/ 
or  approach  proposed  by  OSHA  (e.g.  Ex. 
3:  55.  61,  68;  Ex.  7:  7.  8,  15.  23;  Tr  193; 
4/3;  Tr.  1.50-156:  4/4;  Tr  169:  4/4). 
Some  of  the  rulemaking  participants 
stated  that  the  proposed  paragraph  was 
too  restrictive  and  vague.  These 
rulemaking  participants  stated  that  the 
employer  (or  designated  safety  officer) 
should  decide  when  the  use  of  this  type 
of  eyewear  may  create  a  hazard.  This 
approach  is  similar  to  that  used  in  the 
ANSI  standard  for  eye  protection  (ANSI 
Z87. 1-1989;  paragraph  6.5.2). 

For  example,  a  commenter  from  the 
American  Optometric  Association  (Ex. 
7:  11,  pg.  2)  stated: 

The  use  of  photochromic  lenses  in 
industrial  situations  is  dependent  upon  the 
visual  demands  of  the  task  and  the  visual 
needs  of  the  wearer.  The  decision  on  the 
need  for  and  use  of  photochromic  lenses  can 
best  be  made  by  evaluation  of  the  work  place 
requirements  by  the  employer  in  consultation 
with  the  employee's  eye  doctor.  The 
development  of  a  blanket  policy  restricting 
the  use  of  photochromic  lenses  for  certain  job 
tasks  is  unwarranted.  The  individual  visual 
needs  and  working  conditions  should  dictate 
when  photochromic  lenses  may  be 
inappropriate. 

The  American  Optometric  Association 
supports  the  ANSI  Z87.1  position  which 
provides  employers  the  discretion  to  decide 
when  photochromic  lenses  may  be  utilized. 
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Additionally,  an  ophthalmologist 
from  the  Mount  Sinai  Medical  Center 
(Ex.  7:  14  pg.  2)  remarked: 

"   *  •  the  many  beneficial  features  of 
photochromic  lenses,  particulariy  in  safety 
glasses,  justifies  their  continued  unfettered 
use  in  the  Mrorkplace.  My  concern  is  that  this 
proposed  government  intervention  will  likely 
deter  workers  from  using  these  photochromic 
lenses  as  safety  devices  and  that  increased 
numbers  of  eye  injuries  and  workplace 
accidents  will  ultimately  result. 

A  hearing  participant  from  Corning. 
Inc.  (Tr.  111-114:  4/4)  testified: 

Today,  photochromic  lenses  are  used 
throughout  the  world  and  over  500  million 
lenses  have  been  sold.  Roughly,  more  than 
250  million  pairs  of  eye  glasses.  Currently, 
more  than  38  million  photochromic  lens 
blanks  are  sold  each  year.  Coming  has 
therefore  literally  hundreds  of  millions  of 
man  years  of  experience  with  the  use  of 
photochromic  eyeglasses  without  any 
reported  health  of  safety  problem  of  the  type 
to  which  the  proposed  regulation  is 
addressed.  I  believe  that  proposal  1910.133 
(a)(3)  is  too  vague  and  is  in  any  event 
unnecessary  and  overly  restrictive.  The  use 
of  photochromic  lenses  are  subject  to  the 
ANSI  Z87.1  standards  including  paragraph 
6.S.2  and  we  believe  this  is  the  appropriate 
standard  for  dealing  with  any  possible  need 
for  a  limitation  on  photochromic  usage. 

That  witness  also  asserted  (Tr.  120:  4/ 
4): 

In  daylight,  outdoors,  when  the 
photochromic  lenses  darken  to  function  as 
sunglasses  they  protect  the  eyes  dark 
adaptation  process.  It  is  well  known  that 
those  who  wear  sunglasses  in  sunlight  adapt 
to  darker  environments  up  to  twice  as  fast  as 
those  who  do  not  In  the  transient  condition, 
that  is,  comii^  in  from  a  brighter  outdoor 
condition  to  a  darker  indoor  condition, 
wearing  photochromic  lenses  can  actually 
provide  t)etterand  more  comfortable  vision 
under  a  broad  variety  of  work  conditions. 
Visual  function  in  the  transition  to  and  from 
bright  light  is  superior  when  photochromic 
rather  than  dear  lenses  are  used. 

Af^er  evaluating  the  rulemaking 
record,  OSHA  has  cxmcluded  that  the 
proposed  requirement  was  too 
restrictive.  The  Agency  has  determined 
that  the  employer,  or  the  employer's 
representative  (such  as  the  company 
safety  professional),  will  be  in  the  best 
position  to  determine  when  tinted  or 
variable  tint  lenses  should  or  should  not 
be  used,  based  on  awareness  of 
workplace  conditions.  OSHA  also  notes 
that  this  approach  is  consistent  with  the 
current  ANSI  standard  (ANSI  Z87.1- 
1969-paragraph  6.5.2)  which  is  (as 
discussed  below)  being  incorporated  by 
reference  in  the  final  rule.  Accordingly, 
proposed  paragraph  (a)(3)  has  not  been 
retained  in  the  final  rule. 

Proposed  paragraph  (a)(4)  required 
that  employees  who  wear  prescription 
lenses  while  engaged  in  operations  that 


involve  eye  hazards  shall  wear  eye 
protection  that  incorporates  the 
prescription  in  their  design,  or  shall  be 
protected  by  eye  protection  that  can  be 
worn  over  prescription  lenses  without 
disturbing  the  proper  position  of  the 
prescription  or  protective  lenses. 

The  Agency  aid  not  receive  any 
comments  on  this  proposed  provision 
and  it  is.  therefore,  contained  in  the 
final  rule  as  proposed.  However,  since 
this  section  has  been  reorganized,  the 
provision  has  been  redesignated  as 
§1910.133(a)(3)  of  the  final  rule. 

Existing  §1910.133  (a)(4)  states  that 
"every  protector  shall  be  distinctly 
marked  to  facilitate  identification  only 
of  the  manufacturer."  OSHA  had 
proposed  to  delete  this  provision 
because  the  Agency  believed  that 
compliance  did  not  add  to  or  detract 
from  the  safety  of  the  protector. 

Although  a  few  commenters  agreed 
with  OSHA  in  principle  (e.g.  Ex.  3:  50. 
92. 115).  the  vast  majority  of 
commenters  stated  that  the  marking 
requirement  should  not  be  deleted  (e.g. 
Ex.  3:75.  88.92,  114,  126). 

For  example,  a  commenter  from  the 
Optical  Laboratories  Association  (Ex.  3: 
71,  pg.  4)  asserted: 

The  existing  system  of  easily  identifying 
the  manufacturers  of  the  compxinents  of  eye 
PPE  is  embedded  in  the  standard  to  assure 
acctuntability  and  is  accepted  throughout 
the  industry.  It  should  be  retained. 

In  addition,  a  commenter  from 
Monsanto  (Ex.  3:  102,  pg.  3)  stated: 

Since  employees  are  j^ermitted  to  provide 
thejr  own  eye  protection  and  employers  are 
held  accountable  to  ensme  that  employees 
are  wearing  the  proper  eye  protection,  these 
markings  provide  employers  a  ready  way  of 
checking  for  whether  or  not  employees  are 
wearing  the  proper  eye  protection. 

Also,  CF  Industries  (Ex.  3:  74) 
commented: 

The  identification  markings  are  necessary 
in  the  event  of  a  manufacturing  defect  or 
material  defect,  so  that  the  purchaser  may 
receive  an  adjustment  from  the  seller  or 
manufacturer.  Identification  is  also  needed  in 
case  the  manufacturer  makes  a  product 
recall. 

Dr.  Joseph  F.  Novak  (Ex.  3: 107-A) 
commented: 

My  suggestion  is  that  OSHA  approved 
safety  eyewear  be  marked  in  a  manner 
similar  to  that  of  the  ANSI  Z67.1-1989  Code. 

In  supporting  the  concept  that  OSHA 
should  be  consistent  with  the  ANSI 
requirement  for  marking,  a  commenter 
from  US  West,  Inc.  (Ex.  3:  85.  pp.  2-3) 
stated: 

US  WEST.  Inc.  recommends  that  the 
identifying  marking,  i.e.  manufacturers 
monogram  and  "ZB7",  continue  to  be 
required  (ANSI  287.1-1969  6.10).  l/S  WEST. 


Inc.  disagrees  with  OSHA's  statement 
that"*  *   *  marking  to  identify  the 
manufacturers  of  eye  and  face  protection 
does  not  add  or  delete  from  the  safety 
afforded  by  the  protector."  Lenses  meeting 
ANSI  Z87  are  easily  identified  by  the 
manufacturers  monogram.  "Street"  or 
"dress"  spectacles  not  meeting  ANSI  Z87  are 
also  easily  identified  by  the  absence  of  such 
markings.  US  WEST.  Inc.  has  found  non-Z87 
replacement  prescription  lenses  placed  in 
employees  Z87  frames,  reducing  the 
employees  degree  of  protection. 

Based  on  the  above-discussed 
comments,  OSHA  included  Issue  1  in 
the  Hearing  Notice,  to  elicit  more 
information  regarding  the  utility  of 
compliance  with  existing 
§1910.133(a)(4).  The  comments  and 
testimony  received  (Ex.  7:  2. 13.  31;  Tr. 
55,  133,  156:  4/3;  Tr.  68,  148,  225:  4/4) 
uniformly  supported  retaining  the 
marking  requirement. 

For  example,  one  commenter  from 
SIGNODE  (Ex.  7:  6)  stated: 

There  is  agreement  that  marking  of  eye  and 
face  protection  "does  not  add  or  detract  from 
the  safety  afforded  by  the  protector" 
however,  the  current  etched  lens  marking 
provide  the  safety  manager,  management  and 
supervision  a  means  of  verifying  that  the 
worker,  employee,  contractor  or  visitor  is,  in 
fact,  wearing  projxr  safety  eyewear,  not 
street  wear  .Based  on  the  rulemaking  record, 
OSHA  has  concluded  that  the  requirement 
for  marking  of  eye  and  face  protectors  should 
be  retained.  OSHA  agrees  with  commenters 
that  the  marking  of  eye  and  face  protectors 
provides  easy  recognition  that  the  protectors 
meet  specified  criteria  (ANSI  Z87.1-1989); 
that  marking  will  provide  accountability,  and 
traceabillty  in  cases  of  product  recall;  and 
that  marking  requirements  should  be 
consistent  with  the  ANSI  Z87.1-1989 
standard,  since  this  is  the  accepted  and 
recognized  practice  throughout  the  industry. 
Accordingly,  the  requirement  for  marking  of 
eye  and  face  protectors  is  being  retained  in 
§1910.133(a)(4)  of  the  final  rule. 

Proposed  paragraph  (a)(5)  required 
that  employees  use  equipment  with 
filter  lenses  that  have  a  shade  number 
appropriate  for  the  work  being 
performed  for  protection  from 
potentially  injurious  light  radiation. 
OSHA  also  proposed  a  table  in  this 
paragraph  which  contained  a  list  of 
appropriate  shade  numbers  for  various 
operations.  The  Agency  did  not  receive 
any  comments  on  this  provision,  and  it 
is  contained  in  the  final  rule  with  minor 
editorial  changes. 

Proposed  paragraph  (b)  of  §1910.133 
contained  "acceptable  design" 
requirements  for  eye  and  face 
protection.  In  this  provision,  OSHA 
proposed  that  eye  and  face  protection 
comply  with  the  design  requirements 
specified  in  ANSI  267.1-1989.  or  be  of 
a  design  wliich  oould  be  demoostnded 
to  be  equally  effective. 
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Rulemaking  participants  supported 
the  proposed  adoption  of  the  ANSI 
standard  for  eve  and  face  protection 
(ANSI  Z87. 1-1989).  However,  a  few 
commenters  (e.g.  ELx.  3:  101,  125) 
expressed  concern  that  the  Agency 
proposed  to  adopt  only  the  "design 
requirements"  of  ANSI  Z87.1.  These 
commenters  asserted  that  OSHA  should 
adopt  by  reference  all  of  the  ANSI 
standard,  not  just  the  design 
requirements. 

OSHA  agrees  that  eye  and  face 
protective  devices  must  meet  all  of  the 
provisions  contained  m  the  ANSI 
standard.  This  requirement  is  stated 
explicitly  in  ANSI  Z87. 1-1989.  Section 
3.  OSHA  acknowledges  that  the 
proposal  did  not  clearly  express  the 
Agency's  intent  to  reference  ANSI 
Z87. 1-1989  in  its  entirety  and  is 
revising  the  proposed  rule  accordingly 

Other  ri^lcmaking  participants  (e.g. 
Ex.  3:  1,  62,  75.  102,  123)  suggested  that 
OSHA  adopt  by  reference  the  "current" 
edition  of  a  11  of  the  applicable  ANSI 
standards  (i.e.,  the  ANSI  standards  for 
eye  and  face  protection,  head 
protection,  and  foot  protection)  rather 
than  referencing  a  specific  edition. 
These  commenters  stated  that  this 
approach  would  prevent  a  situation 
where  the  OSHA  standards  would  be 
outdated  when  the  ANSI  standards  are 
revised  in  the  future. 

OSHA  notes  that  it  would  be 
improper  for  the  Agency  to  reference 
consensus  standards  as  suggested, 
because  such  action  would  illegally 
subdelegate  authority  over  the  content 
of  OSHA  sfanda.-ds  to  the  committees 
responsible  for  updating  the  ANSI 
standards. 

The  Agency  will  accept  eye  and  face 
protective  devices  as  complying  with 
this  section  if  they  are  demonstrated  to 
be  as  effective  as  those  meeting  the 
specific  ANSI  standard  referenced  by 
the  final  rule.  For  example,  the  final 
rule  is  incorporating  by  reference  the 
1 989  edition  of  ANSI  Z87. 1  for  eye  and 
face  protection.  Eye  and  face  protective 
devices  meeting  a  subsequent  edition  of 
the  same  ANSI  standard  would  be 
acceptable  to  the  Agency  (and  a  de 
minimis  violation  of  the  standard)  if  it 
could  be  demonstrated  by  the  employer 
that  they  were  as  effective  as  those 
meeting  the  1989  edition. 

In  particular,  employers  would  need 
to  establish  either  that  there  was  no 
substantive  difference  between  a 
subsequent  edition  of  Z87.1  and  the 
1989  edition,  or  that  PPE  which 
satisfied  subsequently  modified  test 
criteria  provided  protection  equivalent 
to  that  provided  by  PPE  which  satisfied 
the  1989  edition.  Proposed  paragraph 
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(h)  of  §1910.133  has  been  revised 
accordingly. 

The  incorporation  by  reference  of 
ANSI  Z87. 1-1989  has  been  approved  by 
the  Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
Therefore,  proposed  paragraph  (b)  has 
been  revised  so  that  paragraph  fb)(l)  of 
the  final  mle  reflects  that  approval  and 
provides  the  requisite  information 
regarding  access  to  the  text  of  ANSI 
Z87.1-1989. 

As  discussed  above,  OSH,^  has  also 
determined  that  it  is  appropriate  to 
permit  the  continued  use  of  eve  and  face 
PPE  purchased  prior  to  the  effective 
date  of  the  final  rule,  as  long  as  it 
complies  with  the  ANSI  standard 
(Z87. 1-1968)  referenced  by  existing 
§19l0.133(a){6).  To  this  end,  the  Agency 
has  redesignated  proposed  paragraph  (b) 
as  paragraph  (b)(1)  of  the  final  rule  and 
has  added  "grandfathering"  text  in 
paragraph  (b)(2)  of  the  final  rule. 

With  respect  to  the  subject  of  eye  and 
face  protection.  Issue  5  of  the  Hearing 
Notice  (55  FR  3412)  requested 
com.ments  and  information  concerning 
the  use  of  contact  lenses.  Specifically, 
the  Agency  asked  if  it  should  expand  its 
eye  and  face  requirements  to  cover 
contact  lenses. 

Some  commenters  (e.g.  Ex.  7;  13,  15, 
IB)  stated  that  no  additional  regulations 
were  necessary  for  the  use  of  contact 
lenses.  Other  commenters  (Ex.  7:  21,  26) 
believed  that  OSHA  should  address  the 
issue  of  contact  lenses  in  the  final  rule, 
and  should  clarify  if  it  is  permissible  to 
wear  contact  lenses  with  eve  protection. 

Several  commenters  (e.g.  Ex.  3:  107- 
D:  Ex.  7:  5,  22)  stated  that  wearing 
contact  lenses  with  appropriate  eye 
protection  does  not  present  any 
additional  hazards. 

Based  on  the  rulemaking  record, 
OSHA  believes  that  contact  lenses  do 
not  pose  additional  hazards  to  the 
wearer,  and  has  determined  that 
additional  regulation  addressing  the  use 
of  contact  lenses  is  unnecessary.  The 
Agency  wants  to  make  it  clear,  however, 
that  contact  lenses  are  not  eye  protective 
devices.  If  eye  hazards  are  present, 
appropriate  eye  protection  must  be 
worn  instead  of,  or  in  conjunction  with, 
contact  lenses. 

§1910.135  Head  Protection 

Proposed  §1910.135  set  requirements 
for  the  use  of  protective  helmets  and  set 
criteria  for  acceptable  equipment 
designs.  Proposed  paragraph  (a) 
required  employees  to  wear  protective 
helmets  (1)  "when  working  in  areas 
where  there  is  a  potential  for  injury  to 
the  head  from  falling  or  moving  objects" 
and  (2)  "where  they  are  near  expo.sed 


electrical  conductors  which  could  be 
contacted  by  the  protective  helmets." 
Proposed  paragraph  (b)  referenced 
American  National  Standard.  ANSI 
Z89.1-1986.  "Protective  Headwear  for 
Industrial  Workers-Requirements". 

The  proposed  language  was  based  on 
existing  §§1910.132(a)  and  1910.135 
and  on  ANSI  Z89.1-1986.  Existing 
§1910.132(a)  requires  that  the  PPE 
necessary  to  protect  emplovees  from 
workplace  hazards  be  provided,  used 
and  maintained  properly.  That  standard 
specifically  includes  head  protection 
under  its  coverage.  Existing  §1910.135 
facilitates  compliance  with  existing 
§1910. 132(a)  regarding  helmets  worn  for 
protection  "from  falling  and  flying 
objects  and  from  limited  electric  sho<.k 
and  bum,"  by  requiring  that  those 
helmets  comply  with  the  American 
National  Standard  Safety  Requirements 
for  Industrial  Head  Protection,  Z89.1- 
1969.  ANSI  Z89  1-1986  is  the  most 
recent  edition  of  the  pertinent  national 
consensus  standard. 

Proposed  §1910.135(a)(l),  unlike 
existing  §1910.135,  explicitly  required 
the  use  of  protective  helmets.  The 
proposed  paragraph  also  made  some 
editorial  revisions  to  existing  §1910.135. 
For  example,  the  proposal  replaced 
"flying"  with  "moving",  because  OSHA 
believed  the  term  "moving"  better 
described  the  means  in  which  objects 
contact  employees.  OSHA  used  the 
terms  "flying"  and  "moving"  in  the 
existing  and  proposed  rules, 
respectively,  in  conjunction  with  the 
term  "falling"  to  be  consistent  with 
ANSI  Z89. 1-1969. 

A  commenter  (Ex.  7:  20)  stated  that 
OSHA  should  address  lateral  impact 
protection  "since  there  are  substantial 
injuries  that  occur  from  directions  other 
than  vertical  impact"   *   *  "  In  the 
course  of  this  rulemaking.  OSHA 
obtained  a  helmet  (Ex.  46)  capable  of 
protecting  employees  against  lateral  as 
well  as  vertical  impacts. 

In  addition.  NIOSH  testified  (Tr  30: 
4/3)  that,  while  most  blows  to  the  head 
come  from  the  back,  front  or  side,  ANSI 
Z89.1  1986  addresses  only  protection 
for  the  top  of  the  head.  NIOSH  hirther 
testified:  "Currently  helmets  are  being 
marketed  that  provide  impact  protection 
to  most  parts  of  the  head.  OSH.A 
standards  should  encourage  the  use  of 
these  more  protective  helmets." 

Some  rulemaking  participants  (Ex.  3: 
84,  96)  expressed  concern  regarding  the 
use  of  the  term  "moving"  in  the 
proposed  paragraph.  For  example,  the 
American  Petroleum  Institute  (API)  (Ex. 
3:  84,  pg.  4)  stated: 

API  is  opposed  to  the  wording  of  this 
paragraph.  The  ANSI  Standard  Z89.1-19K6 
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referenced  in  1910.135(b)  contains  helnnK 
specifications  "to  protect  the  heads  of 
industrial  workers  from  impact  or 
penetration  by /a7/;rg  ob/ects*  *   *"OSHA 
must  recognize  that  die  ANSI  standard  does 
not  provide  design  criteria  for  moving 
objects.  If  OSHA  intends  this  section  to  also 
cover  helmets  protecting  against  moving 
objects,  as  (voposed  in  igi0.135<a)(l), 
additional  design  criteria  should  be  cited  in 
1910.135(b). 

In  addition.  United  Technologies  (Ex. 
3:  96.  pg.  2)  stated: 

Under  1910.135  Head  Protection,  we  find 
the  requirement  to  provide  head  protection 
vague,  and  %velcome  additional  clarification 
from  OSHA  with  regard  to  potential  for 
injury  to  the  head  from  moving  objects.  We 
are  concerned  compliance  personnel  will 
interpret  the  requirement  so  broadly  as  to 
include  any  use  of  hoisting  equipment. 
Although  we  can  envision  an  occasional 
situation  where  there  may  be  a  hazard,  most 
operations  using  a  hoist  would  present  no 
significant  hazard. 

Another  commenter  (Ex.  3:  40) 
suggested  that  OSHA  revise  proposed 
§1910.135(a)(l)  so  that  the  provision 
"Mandates  that  employers  require  their 
employees  wear  protective  helmets 
when  they  are  in  an  area  where  there  is 
potential  for  injury  to  the  head  from 
falling,  moving,  swinging,  flying  or 
airborne  objects."  ThB  commenter  did 
not  state  why  it  believed  the 
recommended  language  was  needed. 

Also,  commenters  (Ex.  3:  72.  79) 
stated  that  proposed  §1910. 135(a)(1) 
should  also  require  employees  to  wear 
head  protection  when  working  in 
confmed  spaces  and  commenters  (Ex.  3: 
79.  119)  have  stated  that  OSHA  should 
require  protection  against  impacts  with 
fixed  objects..  For  example.  Cental  (Ex. 
3:  72)  noted  that  injuries  may  result 
from  contact  with  low  hanging 
structures  and  that  Centel  already 
requires  its  employees  working  in 
confined  spaces  to  wear  head 
protection. 

In  addition,  the  Tennessee  Valley 
Authority  (TVA)  (Ex.  3:  79)  stated: 

We  believe  a  statement  should  be  added 
with  provision  for  protection  against  impacts 
with  fixed  objects.  We  recommend  a  sentence 
should  be  added  that  addresses  this  hazard. 
We  also  suggest  that  in  areas  that  are 
confined  or  congested  and  the  employee  is 
subject  to  impact  with  fixed  objects,  suitable 
protective  helmets  be  worn.  We  recommend 
that  bump  caps  should  not  be  used  in  an 
industrial  environment  because  there  are  too 
many  possibilities  of  bead  injuries  that  could 
occur.  We  recommend  maximum  head 
protection  at  all  times  in  this  type  of 
environment 

The  current  ANSI  standard.  Z89.1- 
1986.  addresses  only  protection  "from 
impact  and  penetration  by  falling 
objects  and  from  high-voltage  electric 


shock  and  bum."  The  Agency  has 
determined  that  it  would  be 
inappropriate  for  §1910.13S(a)  to  cover 
heed  protection  that  is  not  also  covered 
by  the  ANSI  standard  referenced  in 
§1910.135{b).  unless  OSHA  provides 
criteria  for  assessing  compliance.  The 
Agency  has  determined  that  it  is  not  in 
a  position  to  set  such  criteria,  so  OSHA 
has  deleted  the  term  "moving"  from 
§1910.135(a)(l)  of  the  final  rule  and  has 
not  added  the  terms  suggested  by 
commenters. 

The  Agency  believes  that  compliance 
with  the  ANSI  criteria  referenced 
through  §1910.135(b)  of  the  final  rule 
will  enable  employers  to  protect  their 
employees  from  a  large  proportion  of 
potential  head  hazards.  Head  protection 
not  covered  by  §1910.135  of  the  final 
rule,  such  as  would  be  needed  to  protect 
employees  htxa  "moving"  or  "fixed" 
objects,  is  covered  by  the  general 
requirements  of  §1910.132,  as  revised. 
OSHA  anticipates  that  employers  whose 
hazard  assessments  identify  head 
hazards  that  are  not  abated  through 
compliance  with  ANSI  Z89. 1-1986,  will 
develop  and  implement  other  measures 
as  necessary,  to  protect  their  employees. 

proposed  §1910. 135(bK2)  required 
that  employees  who  are  near  exposed 
energized  conductors  whidi  their  heads 
could  contact  must  wear  helmets 
designed  for  protection  from  electrical 
hazards.  Two  commenters  (Ex.  3:  36,  73) 
suggested  that  OSHA  revise  the 
proposed  provision  by  adding 
requirements  for  proper  maintenance  of 
head  protection.  In  particular.  Public 
Service  Electric  and  Gas  Company  (Ex. 
3:  36)  stated  that  proposed  paragraph 
(a)(2)  should  also  require:  "Protective 
helmets  shall  be  worn  and  cared  for  as 
recommended  by  the  manufacturer. 
Protective  helmets  shall  not  be  altered 
or  defaced  which  would  take  away  the 
impact  and/or  dielectric  integrity  of  the 
helmet." 

OSHA  has  determined  that  any 
employee  protection  which  could  result 
from  compliance  with  the  suggested 
language  on  maintenance  will  already 
be  attained  through  compliance  with 
existing  and  proposed  §1910.132.  This 
section  contains  requirements 
concerning  defective  and  damaged 
equipment.  §1910. 132(e);  and,  training 
requirements  pertaining  to  the 
maintenance  of  PPE,  §1910.132(fl(l)(v). 

Another  commenter  (Ex  3;  81)  stated 
that  proposed  paragraph  (a)(2)  was 
unclear,  because  it  appeared  "to  require 
nonconductive  helmets  for  electricians 
whenever  they  are  "near  exposed 
electrical  conductors"  even  if  there  is  no 
reasonable  probabiUty  of  contact."  The 
commenter  suggested  that  OSHA  revise 
the  proposed  language  to  require  the 


wearing  of  protective  helmets  "WHEN 
they  are  near  exposed  electrical 
conductors  which  their  heads  could 
contact. " 

The  Agency  notes  that  the  suggested 
language  is  consistent  with  the 
description  of  proposed  paragraph  (a)(2) 
in  the  preamble  to  the  proposed  rule  (54 
FR  33836).  OSHA  agrees  that 
clarification  of  the  proposed  paragraph 
is  appropriate  and  has  revised  the 
proposed  paragraph  accordingly. 

Proposed  §1910.135(b)  required  that 
the  design  of  protective  helmets  compiy 
with  the  design  requirements  of  ANSI 
Z89.1-1986  or  be  of  a  design  that 
provides  equivalent  protection.  Existing 
§1910.135  references  the  requirements 
and  specifications  established  in  ANSI 
Z89. 1-1969.  As  noted  in  the  preamble 
to  the  NPRM  (54  FR  33837).  OSHA  has 
determined  that,  except  as  regards 
electrical  insulation  for  Class  B  helmets. 
the  1969  and  1986  editions  of  ANSI 
Z89.1  set  essentially  the  same 
requirements.  The  Agency  also  has 
determined  that  Class  B  helmets 
currently  in  use  already  comply  with 
the  electrical  insulation  requirements  of 
ANSI  Z89.1-1986. 

OSHA  also  proposed  to  allow 
protective  helmets  which,  while  not 
designed  to  the  specifications  of  ANSI 
Z89. 1-1986,  were  "demonstrated  to  be 
equally  effective".  The  Agency  believed 
that  this  performance-oriented  approach 
would  encourage  innovation  and  the 
use  of  improved  equipment 

A  commenter  (Ex  3: 119)  stated  that 
the  proposed  language  allowing 
protective  helmets  of  a  design  which 
has  been  demonstrated  to  be  equally 
effective  "is  not  well  defined."  In 
addition,  the  commenter  questioned  the 
availability  of  the  means  and  the 
personnel  to  determine  if  helmets  not 
designed  according  to  ANSI  Z89.1-1986 
were  equally  effective.  The  commenter 
suggested  that  OSHA  delete  the 
language  in  question  and  require 
compliance  with  ANSI  Z89.1-1986. 

Another  comnoenter  (Ex.  7:  20,  pg.  3), 
in  discussing  the  proposed  language 
"demonstrated  to  be  equally  effective", 
inquired: 

Docs  this  mean  or  does  it  include  possible 
— prototype  lab  tests  with  field  trials 
— engineering  or  technical  expert 
evaluation 
— certification  agency  assessment 
— appropriate  standard  and  certification  by 
foreign  manufacturer,  or  certification  or 
testing  agency  which  could  presumably 
satisfy  the  primary  intent  for  protection  of 
the  reference  standard. 

To  require  a  user  to  develop  a  new 
standard  or  a  new  certification  process  tor  a 
new  product  or  design  already  proven 
elsewhere  could  void  the  flexibility  hitended 
in  the  "equivalency"  clause. 
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OSHA  believes  that  the  performance 
criteria  set  out  in  ANSI  Z89.1-19B6, 
Section  7,  indicate  clearly  how 
employers  or  the  Agency  can  determine 
if  helmets  that  do  not  otherwise  comply 
with  the  consensus  standard  are 
"equally  effective".  OSHA  also  believes 
that  the  performance-oriented  language 
of  proposed  f)aragraph  (b)  allows 
employers  the  appropriate  flexibihty  to 
address  their  particular  safety  needs. 

Another  commenter  (Ex.  3:  126)  stated 
that  "protective  helmets  should  comply 
with  the  performance  requirements  as 
well  as  the  design  requirements  of  ANSI 
Standard  Z89.1-1986." 

hi  the  course  of  evaluating  these 
comments,  OSHA  noted  that  there  are 
no  provisions  specifically  designated  as 
"design  requirements"  in  ANSI  Z89.1- 
1969  or  ANSI  Z89.1-1986.  The  1986 
edition,  in  particular,  sets  scop)e  and 
purpose  provisions;  definitions;  types 
and  classes  provisions;  materials 
provisions;  physical  requirements; 
performance  requirements;  and  test 
methods  for  protective  helmets.  The 
preamble  discussion  of  proposed 
paragraph  (b)  (54  FR  33836-33837) 
referenced  the  physical  requirements 
(e.g.,  the  maximum  weight),  the 
f)erformance  requirements  (e.g.,  impact 
resistance,  penetration  protection, 
flammability,  water  absorption 
resistance  and  electrical  insulation)  and 
the  test  methods  (e.g.,  "stringent"  test 
methods  for  testing  of  "Class  B"  helmets 
against  high-voltage)  of  ANSI  Z89.1- 
1986. 

OSHA  agrees,  and  intends,  that  head 
PPE  meet  all  of  the  provisions  contained 
in  the  ANSI  standard.  This  requirement 
is  stated  explicitly  in  ANSI  Z89. 1-1986, 
Section  2.  OSHA  acknowledges  that  the 
proposal  did  not  clearly  express  the 
Agency's  intent  to  reference  ANSI 
Z89.1-19«6  in  its  entirety  and  is 
revising  the  proposed  provision 
accordingly. 

The  incorporation  by  reference  of 
ANSI  Z89.1-1986  has  been  approved  by 
the  Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
Paragraph  (b)  of  the  final  rule  has  been 
revised  to  reflect  that  approval  and  to 
provide  the  rtHjuisite  information 
regarding  access  to  the  text  of  ANSI 
Z«9.1-19B6. 

As  discussed  above,  OSHA  has 
determined  that  it  is  appropriate  to 
permit  the  continued  use  of  head  PPE 
purchased  prior  to  the  effe<:tive  date  of 
the  final  rule,  as  long  as  it  complies 
with  the  ANSI  standard  (Z89.1-1969) 
referenced  by  existing  §1910.135.  To 
this  end,  the  Agency  has  redesignated 
proposed  pwragraph  (b)  as  paragraph 
(bMl)  of  the  final  rule  and  has  added 


"grandfathering"  text  in  paragraph  (b)(2) 
of  the  final  rule. 

hi  the  proposal  (54  FR  33837).  OSHA 
sohcited  comments  and  information 
concerning  bump  caps,  head  protection 
that  was  not  addressed  in  existing  or 
proposed  §1910.135  and  that  would  not 
satisfy  the  criteria  of  Z89.1-1986.  In 
particular,  the  Agency  requested 
information  with  respect  to  the 
appropriateness  of  addressing  this  type 
of  head  protection  in  the  final  rule. 
OSHA  also  solicited  input  regarding  the 
need  for  regulation  of  bump  caps  in 
Issue  5  of  the  Hearing  Notice  (55  FR 
3412).  Some  rulemaking  participants 
(e.g.  Ex.  3:  28,  40,  58)  have  suggested 
that  OSHA  establish  requirements  for 
bump  caps.  For  example,  Sandia 
National  Laboratories  (Ex.  3:  58)  stated: 

Currently.  Lhere  are  no  Federal  standards, 
regulations,  or  guidance  of  any  kind  with 
which  industry  can  make  proper  and 
adequate  decisions  on  the  use  of  bump  caps. 

Bump  caps  are  r.ot  new  to  the  work  place. 
Where  the  risk  of  head  Injury  has  been 
determined  to  be  of  low  probability  or  resuh 
in  minor  contusions,  scraps  or  cuts,  bump 
caps  have  been  provided.  The  old  adage  Lhat 
"something  is  better  than  nothing-  tends  to 
prevail  when  industry  is  forced  to  make  an 
educated  guess.  Is  the  adage  true  In  the  case 
of  bump  caps? 

In  summary  there  is  a  need  for  Federal 
time  and  money  to  be  spent  on  discovering 
the  pro's  and  con's  associated  with  bump 
caps  and  developing  corresponding  guidance 
for  their  use  in  the  work  place. 

On  the  other  hand,  Kerr-McGee 
Corporation  (Ex.  3: 119,  pg.  3)  stated  : 

Kerr-McGee's  use  of  biunp  caps  is  limited 
to  areas  where  there  is  no  potential  for  injury 
to  the  head  from  electrical  contact  or  from 
falling  or  moving  objects,  but  where  a  hazard 
may  exist  due  to  striking  one's  head  against 
fixed,  low-clearance  objects. 

Kerr-McGee  is  not  aware  of  any  voluntary 
or  consensus  standards  ccrvenng  hump  caps. 
If  the  degree  of  protection  affor-ied  by 
currently-produced  bump  caps  is  det.'rmined 
by  scientific  studies  to  be  inadequate  for  their 
Intended  use  as  stated  on  the  products,  then 
OSH^  should  request  ANSI  to  develop  a 
standard.  Otherwise,  we  do  not  se«?  the  need 
for  additional  speiifications  or  standards. 

Most  rulemaking  partici;>ants  (  e  g. 
Ex.  3:  2,  64,  65,  WV.  Ex.  7:  22;  Tr.  140: 
4/3;  Tr.  160-^1:  4/3)  opposed  adding 
requirements  for  bump  caps  to  tho  final 
rule  because  they  believe  that  if  head 
protection  is  needed,  then  it  would  be 
safer  to  require  head  protection  meeting 
ANSI  Z89.1-1986.  For  example,  a 
commenter  from  the  American  Trucking 
Association  (Ex.  3:  64,  pg.  5)  remarked: 

For  the  trucking  industry  in  general,  bump 
caps  are  not  practical.  Although  they  are 
used  in  some  operations  for  select  job  tasks, 
the  motor  carrier  industry  has  found  little 
benefit  in  reducing  minor  head  injuries 


through  their  use.  In  bet.  safety  personnel 
frofa  a  cross  section  of  the  nation's  motor 
carriers  recently  explained  that  bump  caps 
can  be  more  of  a  hinderance  than  a  help;  they 
frequently  fall  off,  and  in  some  instances, 
they  can  cause  vision  obstructions. 

Another  commenter,  from  the  Union 
Carbide  Corporation  (Ex.  3:  68.  pg.  3). 
said: 

•  •  •  Union  Carbide  would  not  support  • 

provision  pertaining  to  "bump  caps".  Where 
there  is  sufficient  hazard  potential  to  Indicate 
the  need  for  bump  caps,  it  is  safer  simply  to 
require  that  hard  hats  be  used. 

A  commenter  from  the  Amoco 
Corporation  (Ex.  7:  21.  pg.  2)  stated: 

We  believe  that  the  use  of  "bump  caps" 
has  no  place  in  a  company-sponsored  safety 
program  and  therefore  do  not  favor  its 
inclusion  in  this  proposal. 

OSHA  has  concluded,  based  on 
review  of  the  rulemaking  record,  that 
the  available  data  do  not  support 
regulatory  action  regarding  bump  caps. 
Therefore,  the  Agency  will  neither 
restrict  the  use  of  bump  caps  nor  set 
criteria  for  such  use.  OSHA  will 
evaluate  an  employer's  choice  of  head 
protection  based  on  the  e  hazards  to 
which  employees  may  be  exposed. 
Therefore,  the  employer's  compliance 
with  the  requirement  for  a  hazard 
assessment,  in  §1910.132(d).  is  of 
critical  importance. 

§1910.136  Foot  Protection 

Proposed  paragraph  (a)  of  this  section 
required  employers  to  ensuire  that 
employees  wear  protective  footwear 
when  working  in  areas  where  there  is  a 
danger  of  foot  injuries  due  to  falling  and 
rolling  objects,  or  objects  piercing  the 
sole.  This  proposed  provision  received 
a  large  amount  of  support  from 
rulemaking  participants  (e.g.  Ex.  3:  49, 
59,  64.  67).  Many  of  the  rulemaking 
participants  agreed  with  referencing  the 
American  National  Standards  histitute 
(ANSI)  standard  for  personal  protection, 
ANSI  Z4 1-1983,  "Protective  Footwear," 
particularly  since  this  standard,  unlike 
the  superseded  1967  edition,  sets 
criteria  for  women's  footwear  and  for 
puncture  resistance.  However,  two 
commenters  were  concerned  as  to  when 
this  protection  would  be  required.  A 
commenter  from  the  American  Trucking 
Association  (ATA)  stated  (Ex.  3:  G4,  pp. 
4-5): 

*   *  *  in  some  operations  drivers  may  be 
exposed  to  falling  or  rolling  hicight  hazards, 
or  other  hazards  presented  by  nails  or  other 
sharp  objects.  In  these  cases,  safety  shoes, 
non-penetrable  soles,  or  some  other  type  of 
protective  footwear  are  appropriate.  On  the 
other  hand,  there  are  thousands  of  drivers 
that  never  handle  freight  or  come  into 
exposure  with  falling  or  rolling  freight,  sharp 
objects,  or  any  other  number  of  hazards. 
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*  *  *  The  noed  to  require  tlic  eqaipm;'nt 
must  be  determined  on  a  case  by  case  bnsis- 
-taking  into  account  the  specific  operations. 
and  the  specific  tasks  and  hazards  of  the 
various  job  functions. 

Another  commenter,  from  the 
Aluminum  Company  of  America 
(ALCOA),  expressed  a  similar  concern 
with  respect  to  when  foot  protection  is 
required  (Ex.  3:  2): 

Specialty  shoes  such  as  "electrical  hazard" 
footwear  or  "conductive"  shoes  have  special 
requirements  that  would  not  permit  metal 
insoles  to  prevent  the  puncture.  If  this 
requirement  is  upheld,  the  current  design 
standards  and  performance  criteria  for 
electrical  hazard  shoes  could  not  be  met. 

OSHA  notes  that  these  concerns  are 
addressed  by  §1910.132(d).  as  proposed 
and  as  promulgated.  That  provision 
requires  the  employer  to  perform  a 
hazard  assessment.  From  the  hazard 
assessment,  the  employer  can  determine 
what  PPE  is  needed.  As  to  the  example 
presented  by  the  ATA,  if  it  is 
determined  through  an  appropriate 
hazard  assessment  that  an  employee  is 
not  exposed  to  foot  hazards,  the 
employer  would  not  have  to  provide 
this  type  of  protection.  As  discussed 
above,  the  hazard  assessment  provision 
allows  employers  the  flexibility  to 
choose  the  PPE  that  is  appropriate  for  a 
particular  workplace  situation. 

Regarding  the  ALCOA  comment, 
OSHA  notes  that  if  it  is  determined 
through  a  hazard  assessment  that 
electrical  workers  are  not  exposed  to  the 
hazard  of  sharp  objects  puncturing  the 
soles  of  shoes  (which  would  be  the  case 
in  many  instances],  the  protective 
footwear  would  not  have  to  provide  this 
type  of  protection. 

On  the  other  hand,  if  it  is  determined 
through  a  hazard  assessment  that 
employees  are  exposed  both  to  electrical 
and  puncture  hazards,  the  employer 
would  be  required  to  ensure  that 
employees  wear  shoes  which  protect  the 
employees  from  both  hazards. 

Both  the  1983  and  1991  editions  of 
ANSI  Z41  set  criteria  for  protection  of 
feet  from  electrical  hazards.  While 
proposed  §1910. 136(b)  required  that 
footwear  be  designed  to  either  comply 
with  Z41-1983  or  be  demonstrated  to 
provide  equivalent  protection,  proposed 
§1910.136(a)  did  not  explicitly  require 
that  employees  wear  foot  protection 
against  electrical  hazards.  The  Agency 
had  intended  proposed  paragraphs  (a) 
and  (b)  to  be  consistent  and  to  reflect 
the  1983  ediUon  of  ANSI  Z41.  While 
employers  are  already  required  to 
protect  employees  from  electrical 
hazards  under  existing  §1910.132. 
OSHA  believes  that  guidance  regarding 
foot  protection  against  electrical  hazards 
will  be  clearer  and  more  useful  if  it 


appears  in  §1910.136.  OSHA  has 
revised  proposed  §  1910.136(a) 
accordingly. 

In  paragraph  (b)  of  §1910.136.  OSHA 
proposed  that  the  design  of  protective 
footwear  comply  with  the  requirements 
of  ANSI'Z41-1983,  or  be  of  a  design 
which  has  been  demonstrated  to  be 
equally  effective. 

Rulemaking  participants  (e.g.  Ex.  3: 
49,  59,  67,  72. 105, 118, 123)  supported 
file  adoption  of  the  ANSI  standard  for 
foot  protection  (ANSI  Z41).  Further, 
several  commenters  (e.g.  Ex.  3:  65,  67. 
82,  84)  suggested  that  OSHA  adopt  by 
reference  the  "updated"  or  "current" 
edition  of  ANSI  Z41.  For  example. 
Footwear  Industries  of  America  (FIA) 
(Ex.  3:  67,  pg.  2)  remarked: 

FIA  therefore  agrees  with  OSHA's  proposal 
to  update  its  personal  protective  equipment 
standard  for  foot  protection  to  comply  with 
the  improvements  made  in  the  ANSI 
Standard.  The  Agency  should  note,  however, 
that  the  1983  version  of  the  ANSI  Z41 
standard  may  soon  be  replaced  by  an 
updated  set  of  industry  standards. 

FIA  suggests  that  OSHA  may  wish  to  await 
the  1990  version  of  ANSI  Z41  rather  than  to 
incorporate  a  seven-year  old,  nearly  outdated 
standard  into  29  C.F.R.  §1910.136. 

The  Agency  notes  that  the  1991 
edition  of  the  ANSI  standard  for  foot 
protection  has,  in  fact,  replaced  the 
1983  edition  of  ANSI  Z41  referenced  by 
OSHA  in  proposed  §1910. 136(b). 

OSHA  has  determined  that  it  is 
appropriate  to  reference  the  current 
1991  edition  of  ANSI  Z41  in 
§1910. 136(b)  of  the  final  rule  because 
that  edition  imposes  essentially  the 
same  requirements  as  the  1983  edition, 
except  that  the  1991  edition  provides 
more  specific  performance  requirements 
for  resistance  to  compressive  forces  and 
standardizes  the  puncture  resistance 
testing  method.  OSHA  believes,  based 
on  its  review  of  the  pertinent  ANSI 
standards  and  of  the  protective  footwear 
currently  available,  that  compliance 
with  the  referenced  requirements  of 
ANSI  Z41-1991  will  not  result  in 
disallowing  foot  protection  that  would 
have  complied  with  the  requirements  of 
ANSI  Z41-1983. 

As  discussed  above,  OSHA  has 
determined  that  it  is  appropriate  to 
provide  explicitly  for  the  continued  use 
of  foot  PPE  purchased  prior  to  the 
effective  date  of  the  final  rule,  as  long 
as  it  complies  with  the  ANSI  standard 
(ANSI  Z41. 1-1967)  referenced  by 
existing  §1910.136.  Therefore,  the 

(Agency  has  redesignated  proposed 
paragraph  (b)  as  paragraph  (b)(1)  of  the 
final  rule,  and  has  added 
"grandfathering"  text  in  paragraph  (b)(2) 
of  the  final  rule. 


A  commenter  from  the  Tennessee 
Valley  Authority  (Ex.  3:  79)  observed 
that  OSHi^  proposed  to  incorporate  only 
the  design  requirements  of  the 
referenced  ANSI  standards  and  not  the 
selection  requirements,  guidelines,  and 
other  general  information  contained  in 
the  documents.  As  explained  above  in 
the  preamble,  OSHA  acknowledges  that 
the  proposal  did  not  clparly  express  the 
Agency's  intent  to  reference  the  ANSI 
standards  in  their  entirety  and  is 
revising  proposed  paragraph  (b) 
accordingly. 

The  incorporation  by  reference  of  the 
pertinent  ANSI  standards  has  been 
approved  by  the  Office  of  the  Federal 
Register,  in  accordance  with  the 
requirements  of  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Therefore,  proposed 
paragraph  (b)  has  been  revised  so  that 
paragraphs  (b)(1)  and  (b)(2)  of  the  final 
rule  reflect  that  approval  and  provide 
the  requisite  information  regarding 
access  to  the  text  of  those  ANSI 
standards. 


§1910.138  Hand  protection. 

Issue  5  of  the  hearing  notice  (55  FR 
3414).  requested  testimony,  comments 
and  information  regarding  the  need  for 
regulation  of  additional  types  of  PPE. 
Specifically,  the  Agency  stated  that  it 
was  considering  the  appropriateness  of 
promulgating  requirements  for  hand 
protection  (gloves)  and  skin  protection 
(chemical  protective  clothing). 

The  Agency's  concern  with  respect  to 
hand  protection  and  chemical  protective 
clothing  arose  from  information 
contained  in  the  record  (e.g.  Ex.  6:  2.  3. 
4,  5).  which  indicates  that  a  large 
number  of  employee  injuries  are 
occurring  due  to  the  lack  of  adequate 
protection  from  hand  and  skin  hazards. 
Additionally,  neither  OSHA  or  ANSI 
currently  have  criteria  for  hand 
protection  nor  for  chemical  protective 
clothing. 

While  OSHA  received  some 
information  pertaining  to  chemical 
protective  clothing,  most  of  the 
rulemaking  participants  who  addressed 
Issue  5  focused  their  remarks  on  gloves. 
Those  rulemaking  participants 
suggested  that  OSHA  provide 
performance  criteria  and  test  methods 
for  gloves  and  provide  better  guidance 
for  the  selection  of  gloves.  They  stated 
that  in  many  instances  gloves  are  not 
being  worn,  and  when  gloves  are  worn, 
they  are  often  the  wrong  type  of  glove 
for  the  application  involved  (e.g.  Ex.  3: 
114;  Ex.  7:  33.  38,  42;  Ex.  53;  Tr.  213- 
236:  4/3;  Tr.  13-20:  4/4). 

For  instance,  a  commenter  fix)m  the 
United  Steelworkers  of  America  (Ex.  3: 
114.  pg.  2)  said: 
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Protective  clothing  and  gloves:  OSHA 
should  also  set  standards  for  these  items 
since  so  many  gloves  do  not  work  with  some 
chemicals  and  last  longer  with  other 
chemicals. 

Also,  a  commenter  from  the 
Washington  State  Department  of 
Transportation  (Ex.  7*:  33)  stated: 

I  think  that  additional  language  regarding 
skin  and  hand  protection  needs  to  be  added 
to  this  section  so  this  type  of  PPE  is  not 
excluded  from  the  selection  procress. 

That  commenter  also  submitted 
suggested  language  to  address  hand 
hazards,  and  the  selection  and  fit  of 
gioves. 

Boeing  (Ex.  7:  33,  pg.  2)  commented; 

Boeing  supports  the  position  that 
additional  guidelines  related  to  bodv  and 
hd.nd  protection  are  necessan,"  in  1910.132. 
.Such  guidelines  should  provide  Informstion 
on  the  selection  of  hand  and  body  PPE  based 
on  reported  experience  and  industry  needs. 
Such  guidance  would  fecilifate  the 
acquisition  and  use  of  appropriate  PPE  and 
eli.Tiinate  any  uncertainty  regarding  proper 
application. 

A  hearing  participant  from  the 
Occupational  Health  Foundation 
testified  (Tr.  213:  4/3): 

Bused  on  our  experience  visiting  plants 
and  working  with  workers,  we  believe  there's 
a  critical  need  for  language  to  really  spell  out 
the  program  requirements  for  effective  use  of 
gloves. 

That  participant  also  remarked  (Tr. 
215:4/3): 

In  1988,  occupational  skin  disease 
accounted  for  about  one-fourth  of  all  reported 
occupational  illnesses.  Even  with  under- 
reporting, it's  a  very  serious  worker  health 
problem. 

In  addition,  a  hearing  participant  from 
the  International  Chemical  Workers 
Union  testified  (Tr.  15-16:  4/4): 

I  go  into  a  lot  of  plants  throughout  the 
country  and  site  visits  and  the  first  thing  I 
do  is  I  look  at  the  OSHA  200  log.  I  see  many 
ca-jps  of  occupational  dermatitis.  My  first 
assumption  was  these  people  are  not  wearing 
gloves.  .After  further  investigation  once  I'm  in 
that  fat  i]-*v.  I  find  out  that  the  workers  are 
wearing  gioves,  but  they're  wearing  the 
wrong  glove  for  the  application  involved.  So. 
this  really  needs  to  be  addressed. 

The  Agency  also  received  some  useful 
information  about  the  various  tjpes  of 
gloves  and  types  of  hazards  for  which 
they  should  be  used;  the  composition  of 
the  various  types  of  gloves;  and,  other 
helpful  information  (Ex.  3:  27).  There 
uere  also  some  informative  studies 
submitted  to  the  record  concerning  the 
hand  and  skin  hazards  posed  by  certain 
chemicals  (Ex.  42). 

After  careful  evaluation  of  the 
rulemaking  record.  OSHA  has 
concluded  that  the  high  incidence  of 


hand  injunes,  together  with  evidence 
that  hand  protection  either  is  not  being 
worn  by  employees  or  is  being  worn  for 
the  wrong  type  of  hazards,  warrants  the 
inclusion  of  more  detailed  requirements 
for  selection  and  wearing  of  hand 
protection. 

Therefore,  a  new  section.  §1910.138, 
is  being  added  to  the  final  rule  to 
address  hand  protection. 

Paragraph  (a)  requires  that  employers 
select,  and  that  employees  use, 
appropriate  hand  protection.  In 
addition,  paragraph  (a)  identifies  some 
of  the  types  of  hazards  for  which  hand 
protection  must  be  worn  by  employees. 
These  include  hand  hazards  and 
potential  hand  hazards  from  skin 
absorption  of  harmful  substances;  severe 
cuts  or  lacerations;  severe  abrasions; 
punctures;  chemical  bums;  thermal 
bums;  and  harmful  temperature 
extremes. 

Paragraph  (b)  addresses  the  selection 
of  the  appropriate  type  of  hand 
protection  for  the  hazard  or  potential 
hazard  that  is  present  at  the  workplace. 
The  purpose  of  this  provision  is  to 
assure  tiiat  employees  are  using  the 
appropriate  type  of  gloves  for  the  tasks 
to  be  performed.  For  example,  foundry 
workers  generally  must  wear  gloves  that 
provide  thermal  protection,  while  meat 
cTjtters  must  wear  gloves  that  protect 
against  cuts.  While  the  selection  of  the 
appropriate  type  of  glove  for  a  certain 
task  or  hazard  may  seem  to  be  obvious, 
the  rulemaking  record  indicates  that 
many  hand  injuries  have  occurred 
because  the  wrong  type  of  glove  was 
used  for  a  certain  task. 

Therefore,  OSHA  has  determined  that 
employers  need  more  explicit  guidance 
in  determining  what  hand  protection 
their  employees  need.  The  Agency 
anticipates  that  compliance  with  this 
provision  will  assure  that  employees 
use  the  appropriate  type  of  hand 
protection  for  the  assigned  tasks  and  the 
identified  hazards. 

OSPL\  has  also  added  information  to 
Appendix  B  of  the  final  rule  regarding 
the  selection  of  appropriate  hand 
protection. 

Third  party  certification 

In  the  NPRM  (54  FR  33835).  OSHA 
solicited  comments  on  whether  or  not 
the  Agency  should  require  third  party 
certification  of  PPE.  OSHA  indicated 
that  it  would  consider  promulgating 
such  a  provision  to  ensure  that  PPE 
meets  OSHA  standards.  In  addition. 
Issue  2  of  the  hearing  notice  (55  FR 
3413)  solicited  testimony,  with 
supporting  information,  regarding  the 
extent  to  which  third  party  certification 
of  PPE  required  by  Subpart  I  would  be 
appropriate. 


The  third  party  certification  issue 
generated  more  response  than  any  other 
subject  co\-ered  by  this  rulemaking. 
Many  of  the  participants  in  this 
rulemaking  supported  third  party 
certification  (eg.  Ex.  3:  3. 16.  27.  37.  83, 
90,  92.  98.  114,  120. 123;  Ex  7:  3. 18, 
20;  Tr.  55:  4/3;  Tr.  92-97:  4/3;  Tr.  6-7: 
4/4;  Ex.  49). 

In  supporting  third  party  certification, 
a  corr:menter  from  MSA  (Ex.  3: 18) 
stated: 

In  order  to  provide  user  companies  w  ith 
assurances  that  personal  protective 
equipment  meets  the  appropriate  standards, 
we  think  it  would  be  highly  desirable  for 
OSHA  to  require  third-party  certification  of 
PPE.  We  think  a  program  such  as  the  one 
offered  by  the  Safety  Equipment  Institute  uhat 
provides  independent  testing  and  quality 
assurance  audits  is  extremely  valuable  and 
adds  minimum  cost  to  safety  equipment. 

A  commenter  from  ETL  Testing 
Laboratories,  Inc.  (Ex.  3:  43)  added: 

Our  experience  supports  the  use  of  third- 
party  certification  as  positive  assurance  that 
the  products  covered  by  a  program  do,  in 
fact,  meet  the  standards  to  which  they  are 
tested,  and  that  follow-up  inspections  verify 
that  they  continue  to  meet  the  requirements. 
Third-party  certification  programs  offer  the 
user  ot  personal  protective  equipment  a 
positive  pledge  that  the  product  has  been 
designed  and  manufactured  to  provide  the 
protection  needed.  It  further  simplifies  the 
selection  process  by  way  of  readily  available 
lists  of  complying  products  and  recognizable 
labels  and  marks  on  them. 

Although  we  are  not  prepared  to  give 
d.Jtaijed  estimates  of  costs  of  third-party 
certification  for  the  various  products,  the  fees 
are  not  burdensome,  even  on  small 
businesses.  The  equipment  must  be  tested, 
whether  it  is  in  a  program  or  not;  therefore, 
that  cost  is  present  in  either  case.  The 
administration  of  a  simple  yet  effective 
program  with  follow-up  factory  Inspection 
would  probably  not  exceed  Sl.SOO-2.000  per 
year  per  plant  based  on  some  similar 
programs  we  operate.  Obviously,  there  are 
many  typos  of  programs,  and  the  fees  will 
vary  dependent  on  the  level  of  services 
rendered. 

In  supporting  third  party  certification, 
a  commenter  (Ex.  3:  103)  from  the  Safety 
Equipment  Institute  (SEI)  described  that 
organization's  certification  program  as 
follows: 

SEI's  program  of  periodic  quality  assurance 
audits  and  product  testing  is  now  widely 
accepted  by  industry  and  govemmenL  Over 
two  hundred  organizations  and  federal 
agencies  require  the  SEI  certification  as  a 
condition  of  procurement  for  PPE.  SQ 
combines  both  compliance  testing  of  product 
and  periodic  quality  assurance  audits  of 
manufacturers'  production  teilities.  These 
activities  are  performed  under  SEI  direction 
by  independent  third  parties  to  maintain  an 
objective  program. 

A  commenter  fix)m  the  Food  A  Allied 
Service  Trades  (Ex.  3: 12a.  p.4)  asserted: 
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We  feci  that  third  party  certification,  akin 
to  that  currently  required  for  respiratory 
protection,  should  be  mandated  by  the 
proposed  rule.  Such  certification  would 
guarantee  that  equipment  was  thoroughly 
tested  prior  to  its  being  relied  on  to  provide 
safety  for  workers  who  may  daily,  or  even 
occasionally,  encounter  hazardous  situations. 

A  hearing  participant  from  the 
Industrial  Safety  Equipment  Association 
(ISEA)  (Tr.  136-137:  4/3)  testified: 

Whether  the  third  party  certification  is 
performed  by  private  or  governmental  entity, 
ISEA  supports  its  use  as  a  means  of 
confirming  the  quality  of  products  made  for 
the  protection  of  workers.  In  the  absence  of 
government  standards  and  certification  of 
compliance.  ISEA  endorses  third  party 
certification  of  compliance  with  ANSI 
standard  2S87.1. 1989.  and  Z89.1. 1986. 

We  believe  that  the  additional  cost 
involved  for  manufacturers  of  personal 
protective  equipment  to  obtain  certification 
is  minimal,  as  is  reflected  by  the  number  of 
eye  and  face  protection  devices  and 
industrial  helmets  which  are  already  certified 
by  the  Safety  Equipment  Institute. 

Third  party  certification  costs  are  averaged 
over  the  volume  of  units  sold,  and  we  believe 
end  up  as  an  insignificant  cost  increase. 

Other  rulemaking  participants 
expressed  concerns  with  the  concept  of 
third  party  certification.  One  concern 
expressed  by  several  rulemaking 
participants  (e.g.  Ex.  3:  28.  79.  87, 105) 
was  the  belief  that  OSHA  envisioned 
requiring  employers,  rather  than 
manufacturers  of  the  PRE.  to  obtain  the 
third  party  certification.  That  was  not 
the  Agency's  intent.  OSHA  notes  that 
the  manufacturer  of  the  PRE,  not  the 
purchaser/user,  is,  in  general,  the  party 
who  is  in  the  appropriate  position  to 
have  products  tested  and  evaluated. 
OSHA's  intention  regarding  the  duty  of 
employers  was  to  reaffirm  the 
employer's  responsibility  to  purchase 
and  have  employees  use  only  PRE  that 
would  meet  the  requirements  of  the 
pertinent  standards. 

Rulemaking  participants  also 
expressed  concern  that  it  would  be  very 
difficult  to  have  third  party  certification 
of  prescription  safety  eyewear  (e.g.  Ex. 
3:  60,  71.  93, 115;  Ex.  7:  11,  34;  Tr.  184- 
191:  4/3;  Tr.  206:  4/4;  Ex.  50).  They 
asserted  that  third  party  certification 
would  not  be  practical  since  the  eyecare 
providers  and  prescription  laboratories, 
generally  small  businesses,  who 
produce  prescription  eyewear  would  be 
unable  to  bear  the  burden  of  third  party 
certification.  They  also  stated  that  each 
pair  of  prescription  glasses  is  unique  to 
the  individual  for  whom  it  was 
prescribed.  Those  rulemaking 
participants  explained  that  lenses  are 
tested  by  the  manufacturer  to  meet 
ANSI  standards,  and  frames  are  tested  to 
meet  ANSI  standards  by  the  frame 


maaiufacturers.  Those  participants  also 
expressed  the  belief  that  this  testing 
meets  the  intent  of  third  party 
certification.  OSHA  notes  that  the 
assurance  provided  by  such  procedures 
may  be  even  better  than  that  obtained 
through  third  party  certification  because 
each  lens  and  frame  is  tested,  rather 
than  the  representative  sample  of 
eyewear  that  would  be  tested  through  a 
third  party  certification  program. 

For  example,  a  commenter  from  the 
Optical  Laboratories  Association  (OLA), 
stated  (Ex.  3:  71.pp.l-2): 

K  is  the  position  of  OLA  that  third-party 
certification  of  devices  utilizing  lenses  made 
to  Individual  prescription  (Rx)  is  not  feasible, 
and  in  fact  would  not  guarantee  the  safety- 
level  provided  by  the  present  system  as 
prescribed  by  Z87.  This  is  so  because  third- 
party  certification  of  all  devices  would  not  be 
practicable,  whereas  under  the  present 
system  prescription  lenses  are  subject  to  a 
rigorous  test  and  the  fabricator  of  each  lens 
certifies,  by  its  trademark,  that  the  lens  meets 
the  standard. 

It  is  therefore  submitted  that  the  existing 
system  of  separate  testing  of  the  frame  and 
lenses  of  spectacles  containing  prescription 
lenses  meets  OSHA's  objectives  and  is 
prectical.  Further  testing  of  the  completed 
device  after  the  lenses  are  inserted  would  not 
be  feasible.  While  the  test  may  not  cau.se  a 
de\ice  failure,  it  may  damage  the  lenses  and 
weaken  the  frame. 

A  commenter  from  Coming  (Ex.  3: 
115,  pg.  4)  said; 

We  do  not  believe  that  this  (third  party 
testing  of  prescription  eyewear]  is  practical. 
Most  industrial  eyewear  today  [is] 
prescribed.  •   *   *  each  prescription  pair  of 
glasses  is  unique  to  the  individual  for  which 
it  was  prescribed  and  made.  The  common 
denominator  is  that  prescription  eyewear 
lenses  are  100%  tested  to  pass  the  industrial 
eyewear  requirements  for  primary  protection, 
i.e.,  impact  resistance.  Further,  frames  are 
tested  and  marked  by  the  frame  manufacturer 
to  meet  the  requirements. 

Other  rulemaking  participants 
opposed  third  party  certification  of  PRE 
(a.g.  Ex.  3:  65,  68,  99;  Ex.  7:  1.  8,  39). 
For  instance,  the  belief  was  expressed 
(Ex.  3:  119)  that  the  present  voluntary 
system  is  adequate,  particularly  in  light 
of  widespread  concerns  regarding 
product  liability.  In  general,  those 
opposed  to  third  party  certification 
believed  it  would  add  cost,  without 
adding  any  appreciable  safety  benefit. 

For  example,  a  commenter  from  the 
American  Gas  Association  (Ex.  3:  46.  pg. 
13)  stated: 

We  urge  OSHA  not  to  adopt  such  a 
requirement.  Such  certification  would 
increase  unnecessarily  the  incremental  cost 
of  compliance  while  providing  few.  if  any. 
benefits.  Manufacturers  who  claim  they  are 
in  compliance  with  the  ANSI  standard  could 
be  subject  to  liability  in  cases  where  products 
fail  to  meet  that  standard.  The  cost  of  third 


party  compliance  would  be  borne  by  the 
industry  when  the  risk  of  liability  should  be 
sufficient  to  ensure  compliance. 

Another  commenter,  from  the  Pacific 
Maritime  Association  (Ex.  3:  80), 
remarked: 

Third  party  certification  of  personal 
protective  equipment  by  employers  would  be 
both  costly  to  the  manufacturer  and, 
subsequently,  the  employer.  Additionally,  it 
is  not  clear  in  the  proposal  as  to  how  this 
requirement  would  enhance  the  safety  of  the 
workforce.  It  would  place  an  additional 
adm.inistrative  and  financial  burden  on  both 
manufacturers  and  employers,  which  does 
not  seem  to  be  justified. 

In  response  to  the  hearing  notice,  a 
commenter  from  the  Motor  Vehicle 
Manufacturers  Association  (MVMA) 
asserted  (Ex.  7:  31,  pg.  2): 

MVMA  strongly  objects  to  the  proposal  of 
requiring  third  party  certification  for 
persona!  protective  equipment.  We  believe 
that  personal  protective  equipment  which 
meets  the  requirements  of  various  safety 
standards  such  as  ANSI  and  the  certification 
programs  conducted  by  the  Safety  Equipment 
institute  are  adequate  to  provide  the 
assurance  that  the  PPE  will  meet  the 
performance  specifications  necessary  to 
protect  an  employee.  To  require  a  third  party 
certification  will  be  redundant,  costly  and 
will  not  enhance  the  safety  or  performance  of 
PPE. 

In  opposing  third  party  certification,  a 
commenter  from  Monsanto  (Ex.  7:  16) 
said: 

(Wle  question  whether  third  party 
certification  will  add  any  benefits  in  terms  of 
protection  for  employees.  It  will  certainly 
add  to  the  cost  of  such  equipment.  We 
believe  that  the  manufacturers'  wTittcn 
statement  that  their  equipment  m.eets  the 
requirements  of  the  appropriate  ANSI 
standard  should  be  sufficient.  Our  perception 
is  that  this  arrangement  has  worked  well  over 
the  years  and  we  see  no  benefit  in  changing 
it. 

OSHA  has  carefully  considered  this 
issue  and,  after  a  thorough  evaluation  of 
all  of  the  information  contained  in  the 
record,  has  concluded  for  several 
reasons,  that  it  would  not  be  appropriate 
to  require  third  party  certificntion. 

First,  while  OSHA  has  recogn.zed  that 
third  party  certification  of  PRE  can 
increase  confidence  in  and  use  of  PRE. 
a  requirement  for  such  third  party 
certification  will  not  add  to  the  inherent 
safety  of  the  PPE  tested  and  certified. 
Also,  given  the  extent  to  which  the  PPE 
industry  has  already  voluntarily 
adopted  third  party  certification,  the 
Agency  believes  that  any  benefit 
resulting  from  the  addition  of  such  a 
requirement  would  be  minimal. 

Furthermore,  revised  subpart  I 
provides  other  means  to  determine  if 
PPE  meets  the  pertinent  standard.  In 
particular,  compliance  with  revised 
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subpart  I's  performance-oriented 
requirements  for  hazard  assessment, 
PPE  selection,  and  training  will  result  in 
appropriate  selection,  use  and 
maintenance  of  PPE  by  affected 
employees.  For  example,  the  Agency 
expects  that  the  training  required  in 
new  §1910.132(f)  will  increase  affected 
employee  confidence  in  the  assigned 
PPE  and,  as  a  consequence,  increase  the 
use  of  PPE. 

Also,  OSHA  believes,  given  the 
lim.ited  benefit  expected  from  third 
party  certification,  that  if  would  be 
unreasonable  to  require  that  employers 
procure  only  PPE  that  has  third  party 
certification.  Such  a  requirement  would 
impose  unnecessary  burdens  on  PPE 
manufacturers  who  can  establish  by 
other  means  that  their  products  comply 
with  the  pertinent  OSHA  .standards. 

In  addition,  the  Agency  believes  that 
allocating  the  resources  needed  to 
implement  and  enforce  a  requirement 
for  third  party  certification  would 
unreasonably  detract  from  OSHA's 
ability  to  enforce  the  other  provisions  of 
revised  subpart  I. 

The  Agency  is  also  adding  non- 
mandatory  appendices  A  and  B  to 
provide  additional  guidance  to 
employers  and  employees  with  regard  to 
PPE  for  eye.  face,  head,  foot,  and  hand 
hazards. 

IV.  Regulatory  Impact,  Regulatory 
Flexibility  and  Environmental 
Assessment  of  Revisions  to  Subpart  I, 
Personal  Protective  Eq-jipment 

Introduction 

In  1971,  OSHA  adopted  its  current 
standards  for  personal  protective 
equipment  (PPE)  from  national 
consensus  standards  under  section  6(a) 
of  the  OSH  Act.  Since  then,  advances  in 
PPE  technology  have  resulted  in  greater 
occupational  protection  in  workplaces 
where  equipment  innovations  have  been 
adopted.  In  this  final  rule.  OSHA 
promulgates  a  nationwide  standard  for 
PPE  that  reflects  these  improved  means 
of  hazard  prevention. 

Executive  Order  12866  (58  FR  51735) 
requires  that  a  Regulatory  Impact 
Analysis  be  prepared  for  any 
"significant  regulatory  action".  A 
"significant"  rule  would  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  In 
addition,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.)  requires  an 
analysis  of  whether  a  regulation  will 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Finally,  section  6{f}  of  the  Occupational 
Safety  and  Health  Act  provides  that, 
where  a  party  has  challenged  the 
validity  of  an  OSHA  standard  in  the 
Court  of  Appeals,  the  determinations  of 
OSHA  (such  as  findings  regarding  the 
nature  and  severity  of  workplace 
hazards  and  the  feasibility  of  identified 
abatement  measures)  shall  be  conclusive 
if  supported  by  substantial  evidence  in 
the  record  considered  as  a  whole. 
OSHA  determined,  based  on  the 
Agency's  Preliminary  Regulatory  Impact 
Analysis  [l)  and  its  review  of  the 
rulemaking  record,  that  the  final  rule  for 
General  Industry  PPE  is  not  a 
"significant  regulatory  action"  for  the 
purposes  of  review  under  Executive 
Order  12866.  However,  in  order  to 
satisfy  the  various  statutory 
requirem.ents  placed  upon  the  Agency 
and  to  further  explain  why  OSHA  has 
classified  this  regulatory  action  as  "non- 
significant" for  Executive  Order  12866 
purposes,  OSH.^  presents  this  Final 
Regulatory  Impact.  Regulatory 
Flexibility  and  Environmenta'l  Impact 
Assessment. 

Industry  Profile 

Based  on  a  report  prepared  by  Eastern 
Research  Group  under  contract  to  the 
Department  of  Labor  [2),  OSHA  has 
determined  that  the  hazards  addressed 
by  the  personal  protective  equipment 
standard  are  present  in  varying  degrees 
in  virtually  all  workplaces  covered  by 
the  OSHA  General  Industry  standards 
(29  CFR  1910).  The  extent  of  the  rule's 
impact  will  vary  by  industry  depending 
on  the  hazards,  the  t\-pes  of 
occupational  activity  and  current 
practices  regarding  PPE  use. 

Many  types  of  PPE  have  been  in 
widespread  use  in  industry  for  many 
years.  However,  until  recently  very  little 
statistical  data  existed  to  determine  the 
number  of  employees  who  either  are 
using  PPE  or  who  should  be  wearing 
PPE  by  virtue  of  the  hazards  to  which 
they  are  exposed. 

OSHA's  inspection  data  document 
that  approximately  3.5  percent  of  all 
planned  safety  inspections  result  in 
citations  under  the  existing  PPE 
standards.  The  inspection  data 
identifies  the  standard  industrial 
classification  (SIC)  of  the  establishment, 
size  of  plant  workforce,  union  status, 
and  information  related  to  the 
inspection  itself;  less  frequently 
reported  are  data  on  degree  of  hazard 
present  in  workplaces,  the  number  of 
workers  exposed  to  the  hazard,  or  the 
type  of  PPE  required. 

In  its  Prelimmary  Regulatory  Impact 
Analysis  [1),  OSHA  examined  injury 
statistics  for  affected  industry  sectors. 


Among  the  accident  databases  searched 
by  OSHA  were  Work  Injury  Reports 
(WIR)  published  by  the  Bureau  of  Labor 
Statistics  (BLS).  These  reports  examine 
cases  where  a  worker  was  injured  and 
provide  evidence  that  many  workers  are 
not  wearing  adequate  personal 
protective  equipment.  Based  on  the  BLS 
data,  relatively  few  firms  with  serious 
recordable  injury  cases  have  performed 
a  formal  assessment  of  the  potential 
hazards  in  their  workplace.  In  addition, 
little  training  was  offered  to  workers 
regarding  the  importance  of  using 
protective  equipment  in  these  firms. 

To  obtain  accurate  information  on  the 
need  for  personal  protective  equipment 
and  the  extent  to  which  that  need  is 
being  met,  OSHA  conducted  a  national 
survey  in  1989  |3,4,5l.  The  survey 
sampled  5,361  establishments, 
representing  1.1  million  establishments 
in  61  SIC  groups.  The  survey  identified 
the  hazards  related  to  industrial 
processes  and  the  types  of  PPE  required 
when  working  in  or  near  these 
processes.  The  survey  solicited 
information  on  PPE  practices  and  safely 
procedures  and  assessed  whether 
engineering  controls  such  as  protective 
guards  or  overhead  nets  were  in  place. 
Answers  to  survey  questions  were  used 
to  evaluate  the  appropriateness  of  PPE 
use.  Survey  questions  also  addressed 
PPE  training  and  hazard  assessment. 
(See  the  background  document  and 
appendices  in  this  docket  for  more 
detailed  information  on  the  survey  and 
supporting  data  related  to  this  analysis  ) 

Table  1  shows  the  major  industry 
groups  covered  by  the  PPE  standard,  the 
total  number  of  affected  establishments, 
total  affected  employTnent,  number  of 
production  employees  and  number  of 
employees  exposed  to  PPE-relafed 
hazards.  Of  the  16.9  million  production 
workers,  the  survey  identified  11.7 
million  exposed  workers  within  1.1 
milhon  establishments  who  should  be 
wearing  some  form  of  PPE.  These 
numbers  are  lower  than  was  indicated 
in  the  PRIA.  due  to  a  refinement  in  the 
analysis  regarding  affected  population. 
Occupational  categories  identified  by 
OSHA  as  having  a  significant  degree  of 
required  PPE  use  include  craft, 
operating,  maintenance  and  material 
handling  employees.  These  categories 
encompass  most  production  employees 
and  are  most  likely  to  be  affected  by  this 
standard.  However,  as  noted  in  the  PRIA 
(1,  p.  n-2^1.  OSHA  has  previously 
estimated  over  a  million  other  workers 
may  also  be  exposed  to  hazards 
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requiring  PPE  use  in  the  rest  of  general  I 

industry  i.  ' 

TABLE  1 — Number  of  Establishments  and  Employees  in  Industries  Affected  by  tfie  Personal  Protective  Equipment  Standard 


SlCs 


Industries 


Total  Establish- 
ments 


Total  Em- 
ployees 


Production 
Emptoyees 


Employees 
At  Risk 


2021  Pood  &  Tobacco 

22  Textites  

23^1  Apparel  &  Leather 

24  Lumber  &  Wood  Products 

25  Furniture  &  Fixtures  

26  Paper  &  Allied  Products 

27  Printing  &  Publishing 

28  Chemicals 

29  Petroleum  Refining 

30  Rubber  &  Plastics  

32  Stone,  Glass,  Concrete 

33  Primary  Metals  

34  FatKicated  Metals 

35  Mactiinery  &  Computers  

36  Electric  &  Electronics  

37  Transportation  Equipment 

38,39  Misc.  Manufacturing 

41.42  Transportation 

48  Communications 

49  Utilities ~ 

501 ,55.75      Automotive  Trade  &  Services 

50,51.52  Wholesaie  &  Retail  Trade  

7692  Welding  Repair 

13  Oil  &  Gas  Extraction  

078,08  Horticulture  &  Forestry  


TOTAL 


23.388 

1,673.287 

1,196.818 

782.205 

6,439 

727,651 

596.846 

255.815 

25,708 

1,239,402 

964.677 

558.884 

37,063 

739,296 

597.764 

405,054 

10,563 

515366 

412.323 

306,280 

6,732 

680.961 

479,730 

387.578 

60,836 

1,499,451 

680,370 

462.259 

12,411 

1,023,169 

497,054 

402.925 

2,158 

166,032 

44,169 

33305 

14,703 

851,467 

565,705 

393.468 

15,351 

550,779 

400,987 

282.065 

7,130 

741,297 

549,603 

476.145 

34,605 

1,401,605 

921,660 

638.577 

53,031 

2,032,338 

1,018,420 

788,598 

17,836 

2,063,033 

1,204.266 

810,492 

9,688 

1 ,762.926 

1,113,656 

894,417 

24.860 

1,091.140 

599.624 

410.532 

124,121 

1.770.983 

1.258.897 

688.183 

23,505 

1.281337 

788,800 

642,609 

17,741 

934.650 

334,492 

266,440 

326,793 

3,066.501 

1,373,718 

803.309 

189,947 

2.056.173 

963.641 

822.312 

6,653 

31.800 

24.622 

20,317 

26,957 

396.519 

117.579 

92,602 

46,294 

290.552 

173.863 

106,782 

1,124.513 

28.588.715 

16.879.284 

11.731,653 

Source:  U.S.  D.O.L.,  OSHA,  Office  of  Regulatory  Analysis,  based  on  the  results  of  a  1989  nationwide  survey. 


From  survey  results  OSHA  developed 
a  profile  of  the  affected  population  by 
exposed  bodily  area  (anatomical  part), 
summarized  in  Table  2.  As  the  table 


shows,  almost  8.8  million  workers  are 
exposed  to  foot  injury,  while  the 
potential  for  hand  injury  exists  for  4.7 
million  workers.  Other  anatomical  parts 


covered  by  this  rule  are  eyes  (2.8 
million  workers  at  risk),  head  (1.9 
million  workers)  and  face  (381,000 
workers). 


<  As  was  indicated  in  the  PRIA,  while  all  general 
industry  workers  are  potentially  affected  by  these 
standards,  exposed  workers  are  heavily 
concentrated  in  certain  occupations  and  in  certain 
industries.  Building  upon  information  provided  for 
the  PRIA  and  comments  to  the  record,  this  Tinal 
analysis  focuses  on  those  groups  of  workers  and 


industries  fudged  to  have  a  heavy  concentration  of 
PPE  use.  In  this  analysis  population  at  risk  was 
determined  by  survey  results  indicating  a  hazard 
tiat  required  the  use  of  PPE.  The  PRIA  bad  used 
the  term  "population  at  risk"  to  refer  to  all  workers 
is  two  "production  worker'"  job  categories  in 
general  industry  (1.  p.  H-l-S].  It  should  be  noted 


that  this  analysis  in  no  way  implies  that  other 
workers  may  not  be  exposed  (o  hazards  preventable 
by  PPE.  but  simply  that  the  gnat  majortty  are  found 
in  certain  specific  job  categories  and  industries. 
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TABLE  2-Numbef  of  Employees  and  Parts  of  the  Body  Requiring  Personal  Protective  Equipment  Among  the  Population  at  Risk 


SiCs 


Industnes 


TOTAL 


Production 
Employees 


20.21  Food  &  Tobacco 

22  Textiles  

23,31  Apparel  &  Leather  

24  Lumber   &    Wood    Prod- 

ucts. 

25  Furniture  &  Fixtures 

25  Paper  &  Allied  Products  . 

27  Printing  4  Publishing  

23  Chemicals  

29  Petroleum  Refining  

30  Rubber  &  Plastics 

32  Stone,  Glass,  Concrete  .. 

33  Primary  Metals  

34  Fabricated  Metals  

35  Machinery  &  Computers  . 

36  Electric  &  Electronics  

37  Transportation  Equip- 

ment. 

38,39  Misc.  Manufacturing  

41,42  Transportation  

48  Communications  

49  Utilities  

501.55,  Automotive      Trade      & 

75  Services. 

50,51,52  Wholesale  &  Retail  Trade 

7692  Welding  Repair  

13  Oil  &  Gas  Extraction 

078,08  Horticulture  &  Forestry  ... 


Tola!  Exposed 
Population 


1.196,818 
596,846 
964,677 
597,764 

412,323 

479,730 

680,370 

497,054 

44,169 

565,705 

400,987 

549,603 

921,660 

1,018,420 

1,204,266 

1,113,656 

599,624 

1,258,897 

788,800 

334,492 

1.373,718 

963,641 

24,622 

117,579 

173,863 


782,205 
255.815 
558.884 
405,054 

306,280 
387,578 
462,259 
402,925 
33,805 
393,468 
282,065 
476.145 
638,577 
788,598 
810,492 
894,417 

410,532 
688,183 
642,609 
266.440 
803,309 

822,312 
20,317 
92,602 

106,782 


16,879,284 


Head 


112,574 
35,685 
16,527 
65,597 

26.231 
35.146 
0 
116,763 
14,562 
47,964 
64,452 
95,001 
33,157 
59,583 
66,001 
53,777 

35.815 

70.798 

461,102 

126.995 

55.791 

255.319 

797 

49,872 

22,050 


Body  Part  Exposed* 


Eye 


91,806 

104,918 

72,682 

29,483 

41.767 

132,893 

242.298 

158,344 

11,918 

57.839 

38,156 

95.727 

85,767 

146,385 

334.211 

129,841 

124,151 
79,546 
133,783 
106,879 
297,398 

154,863 
11.108 
51,451 
39,546 


Face 


0 

3,877 

0 

104,352 

26,130 

4,576 

0 

3,098 

476 

20,048 

19,234 

120,272 

12.101 

2,246 

611 

4,575 

9.092 

588 

15,162 

24,321 

0 

4,842 

172 

0 

5,146 


Hand 


220.059 
134,689 
462,683 
103,547 

127,295 
156,569 
257,095 
155,596 

16,135 
124,765 

81,620 
214,995 
144,447 
329.603 
469,622 
315,617 

203,543 
67,043 

341.999 
96.394 

407,995 

134.153 
10,492 
51.804 
83,217 


Foot 


652,884 
129,498 
133.101 
388,435 

234,696 
326,256 
333,121 
322,095 
15,948 
313,688 
243,835 
394,255 
570,595 
631,485 
455,479 
759262 

284,091 
665,473 
182,129 
246,691 
595,690 

742.635 
15,278 
76.391 
44,856 


•  "Exposed  body  parT'  total  exceeds  total  exposed  population  because  some  emDioyees 
Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis. 


11.731,653  1.922,589         2.772,745  380,919         4,710.979         8,757,868 


are  exposed  to  multiple  hazards. 


Technological  Feasibility  and  Costs  of 
Compliance 

Technological  Feasibility 

The  existing  and  revised  standards  for 
subpart  1  require  personal  protective 
equipment  wherever  necessary  by 
reason  of  the  hazards  of  processes, 
environment  or  worker  activity.  New 
§1910. 132(d)  requires  workplace  hazard 
assessment  and  new  §1910. 132(f) 
requires  eiiiployee  training  in  the  use  of 
PPE.  The  revised  standards  for  eye  and 
face  protection,  protective  headwear 
and  foot  protection  update, 
prospectively,  references  to  pertinent 
consensus  standards.  OSHA  expects 
that  employers  will  be  able  to  comply 


with  the  new  and  revised  requirements 
without  difficuhy,  because  the  means  of 
compliance  are  readily  available  and 
because  the  final  rule  "grandfathers" 
equipment  that  comphes  w  ith  the 
existing  standards. 

OSHA  anticipates  that  the  new 
requirements  for  hazard  assessment, 
prohibition  of  defective  and  damaged 
equipment,  and  employee  training  can 
be  implemented  with  available 
technical  personnel  and  other  resources. 
OSHA's  survey  probed  the  extent  to 
which  firms  have  already  adopted  the 
elements  of  a  PPE  program.  Comments 
in  the  record  were  also  evaluated  in 
order  to  establish  current  industry 
practices. 


On  the  basis  of  evidence  in  the  record, 
including  results  from  the  OSHA  PPE 
survey.  OSHA  has  determined  that  the 
final  PPE  standard  is  both 
technologically  and  economically 
feasible. 

Costs  of  Compliance 

OSHA  estimated  compliance  costs 
using  data  on  current  practices  and 
exposed  population  from  the  PPE 
survey.  Aggregating  costs  across 
industry  sectors,  OSHA  estimates  a  total 
annual  compliance  cost  of  new 
provisions  in  the  revised  rule  will  .'esull 
in  a  cost  of  S52.4  million.  Total 
compliance  costs  by  industry  sector  are 
presented  in  Table  3. 
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TABLE  3— Industry  Compliance  Costa  for  the  Personal  Protective  Equipment  Standard 


SICs 


Industries 


Annualized  Cost  of 
Compliance  with  Train- 
ing Requirement 


Annualized  Cost 
of  Hazard  Assess- 
ment 


Total  Annualized  Cost 
of  Compliance  with  Re- 
visions to  PPE  Stand- 
ard 


20,2t  Food  &  Tobacco  

22  Textiles 

23,31  Apparel  &  Leather 

24  Lumt>er  &  Wood  Products  

25  Furniture  &  Fixtures 

2B  Paper  &  Allied  Products  

27  Printing  &  Publishing  

28  Ctiemicals  

29  Petroleum  Refining 

30  Rubber  &  Plastics 

32  Stone,  Glass,  Concrete  

33  Prirriary  Metals 

34  Fabricated  Metals 

35  Machinery  &  Computers 

36  Electric  &  Electronics 

37  Transportation  Equipment  

38,39  Misc.  Manufacturing 

41.42  Transportation 

48  Communications  

49  Utilities  

501 .55,75  Automotive  Trade  &  Services 

50.51 ,52  Wholesale  &  Retail  Trade 

7692  Welding  Repair 

13  Oil  &  C^s  Extraction 

078,08  Horticulture  &  Forestry 


$2,672,097 

81,533,441 

$2,582,549 

$1,676,192 

$1,250,063 

$1,403,654 

S3.346.71 6 

$1,059,463 

$44,768 

$1,312,997 

$591,905 

8688,419 

SI  ,073,787 

$1,694,596 

$3,259,889 

$1,748,188 

$1 ,525,950 

$1,345,878 

$302,276 

$466,182 

$3,873,396 

$1 ,757,275 

$44,047 

$927,521 

$282,269 


$563,775 
$170,892 
$742,021 
$584,579 
$263,721 
$149,625 

$1,083,078 
$116,425 
$22,235 
8339,299 
5237,192 
$142,911 
$610,317 
$914,849 
$349,067 
$152,397 
$297,213 

$1,873,465 
$105,567 
$118,261 

$4,772,142 

$1,736,471 

$50,749 

$175,555 

$373,659 


$3,235,871 

$1,704,333 

$3,324,570 

$2,260,771 

$1,513,783 

$1,553,279 

$4,429,794 

$1,175,888 

$67,003 

$1,652,296 

$829,097 

$831,330 

$1,684,104 

$2,609,445 

$3,608,956 

$1,900,586 

$1,823,163 

$3,219,343 

$407343 

$584,444 

$8,645,538 

$3,493,746 

$94,796 

$1,103,077 

$655,928 


TOTAL 


$36,463,518 


$15,945,464 


$52,408,983 


Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis 


OSHA's  survey  identified  433,149 
establishments  which  need  to  take  steps 
to  come  into  compliance  with  the  new 
provisions  for  hazard  assessment.  (Of 
825,265  affected  establishments, 
approximately  47  percent  already  had  a 
hazard  assessment  program  in  place.) 
The  cost  to  conduct  hazard  assessments 
was  estimated  to  be  $15.9  million  per 
year,  assuming  a  reassessment  is 
conducted  once  every  five  years. 

The  new  provision  for  PPE  training 
would  affect  approximately  10.8  million 
employees  estimated  in  need  of  PPE 
training,  at  an  annual  cost  of  $36.5 
million. 

Estimates  for  the  cost  of  providing 
PPE  training  differ  from  those  in 
Preliminary  Regulatory  Impact  Analysis 
due  to  comments  received  and  results 
from  OSHA's  PPE  survey.  This 
information  indicated  that  the  problem 
of  PPE  non-usage  is  considerably  more 
widespread  than  originally  estimated. 
Correspondingly,  this  indicated  that  the 


population  requiring  PPE  training  was 
larger  than  originally  estimated. 

Assessment  of  Hazards  and  Benefits 

Injuries 

OSHA  believes  that  the  risk  of  fatality 
and  injury  to  workers  is  unacceptably 
high  among  sectors  affected  by  the 
revised  personal  protective  equipment 
standard.  The  revised  PPE  standard  is 
designed  to  enhance  compliance  with 
existing  requirements  and  ensure  future 
compliance  related  to  a  heightened  level 
of  hazard  awareness  and  training.  These 
changes  to  the  standard  should  help  to 
eliminate  or  reduce  accidents  within 
industries  subject  to  the  rule. 

The  standard  has  performance- 
oriented  provisions  addressing  eye,  face, 
hand,  head  and  foot  hazards  that  allow 
employers  to  adopt  the  most  up-to-date 
PPE  for  use  in  their  establishment.  The 
flexibility  to  substitute  new  materials 
and  technologies  should  produce  more 
comfortable  and  protective  PPE.  An 
increase  in  worker  acceptance  and  use 


of  PPE  should  translate  into  additional 
benefits.  OSHA's  expectation  is  that 
increased  use  of  better  equipment  will 
prevent  or  lessen  the  severity  of  many 
incidents. 

According  to  BLS  statistics  in 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry.  1989  (6], 
there  were  a  total  of  1.6  million  lost- 
workday  cases  and  1.8  million  non-lost- 
workday  cases  during  the  survey  year. 
Eastern  Research  Group  [7]  analyzed 
survey-related  data,  which  were  used  to 
extract  the  number  of  these  injuries  that 
were  related  to  use  (or  nonuse)  of  PPE. 
In  turn,  BLS  Work  Injury  Reports  were 
analyzed  to  estimate  what  portion  of 
those  injuries  related  to  inconsistent  or 
inappropriate  use  of  PPE,  or  lack  of 
hazard  identification.  Injuries  prevented 
in  significantly  affected  industry  sectors 
are  shovm  in  Table  4.  Since  injuries  will 
be  prevented  in  some  other  industry 
sectors  as  well,  total  estimates  are 
conservative. 
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TABLE  4— Injuries  Prevented  Through  Compliance  With  New  PPE  Requirements 


SIC 


20.21 

22 

23.31 

24 

25 

26 

27 

28 

29 

30 

32 

33 

34 

35 

36 

37 

38.39 

41,42 

48 

49 

501 ,55,75 

50,51.52 

7692 

13 

078,08 


Industry 


Lost  Workday       Lost  Workdays    NorHost-workday 
Cases  Prevented        Prevented        Cases  Prevented 


Food  &  Tobacco  „„ 

Textiles 

Apparel  &  Leather 

Lumber  &  Wood  Products 

Furniture  &  Fixtures  

Paper  &  Allied  Products 

Printing  &  Publishing 

Chemicals 

Petroleum  Refining 

Rubber  a  Plastics  

Stone,  Glass.  Concrete 

Primary  Metals  

Fabricated  Metals 

Machinery  &  Computers  

Electric  ft  Electronics 

Transportatkxi  Equipment 

Misc.  Manufactuing  

Transportation  

Communications „ 

Utilities 

Automotive  Trade  &  Services 

Wholesale  &  Retail  Trade 

Welding  Repair 

Oil  &  Gas  Extraction  

Horticulture  &  Forestry  


3,178 

57.195 

710 

12.780 

607 

11.531 

1,850 

35.151 

1.216 

20.660 

978 

21.512 

755 

14,340 

783 

14.870 

120 

2,529 

1.873 

31.837 

989 

19.782 

1,829 

36,587 

3,506 

63.114 

3,372 

57,324 

1.343 

24.173 

1.966 

37359 

1,044 

19.374 

2,127 

54.710 

2SS 

4,846 

740 

13.318 

1.423 

26.005 

6.243 

109.743 

90 

1.424 

389 

11.680 

537 

10358 

3,945 

1.405 

1/(82 

2375 

1318 

1.718 

1361 

1.082 

125 

2.625 

1378 

2.821 

6.097 

6,744 

2378 

5329 

1310 

2366 

357 

867 

7.942 

7.005 

91 

404 

316 


37.924 


712.223 


Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics  and  OSHA,  Office  of  Regulatory  Analysi! 
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OSHA  estimates  that  712.000  lost 
wforkdays  z  and  65,000  non-lost 
woricday  cases  will  be  realized  from 
compliance  with  requirements  for 
employee  training  and  workplace 
hazard  assessment.  These  benefits  will 
be  gained  through  selection  of  more 
appropriate  PPE,  increased  awareness  of 
hazards  and  improved  consistency  in 
use.  These  benefit  estimates  exceed 
those  of  the  PRIA  because  OSHA  has 
determined  that  current  compliance 
with  the  PPE  standards  is  poorer  than 
was  estimated  in  the  PRIA.  In  addition. 
OSHA  believes  these  requirements  will 
enhance  compliance  with  existing 
requirements,  thereby  preventing  more 
injiu-ies;  however,  the  extent  of  these 
benefits  are  difficult  to  quantify. 

OSHA  also  estimated  the  number  of 
fatalities  associated  with  the  absence  of 
p>ersonal  protective  equipment.  From  an 
analysis  of  BLS.  NKDSH  and  OSHA 
accident  data,  OSHA  estimates  that  125 
fatal  head  injuries  occur  annually. 
While  most  fatal  head  injuries  are  the 
result  of  crushing  injuries,  falls, 
explosions  and  other  traumatic  events 
beyond  the  scope  of  this  standard,  some 
are  preventable  with  the  use  of  head 
protection.  Based  on  a  review  of  OSHA 


2  Recent  raseaich  by  Arthur  Oleinick  ides  rifles  a 
possible  undwMtimation  of  lost  workdays  when 
reference  periods  are  bounded  by  calendar  years,  as 
in  the  BLS  survey.  For  elaboration  of  this  point,  see 
Oleinick  (8). 


accident  abstracts  and  an  understanding 
of  the  rule's  scope  and  effectiveness, 
OSHA  estimates  that  4  head  injury 
fatality  cases  are  preventable  each  year 
through  compliance  with  the  new 
provisions  of  the  standard. 

Cost  Savings 

Based  upon  these  estimated  reduction 
in  injuries,  OSHA  estimates  that  society 
will  reap  substantial  economic  benefits 
from  prevented  injuries.  Lost  work  time 
injuries  can  be  particularly  expensive. 

PPE  is  uniquely  effective  in 
preventing  eye  injuries,  for  example, 
which  can  be  severely  debilitating.  Dr. 
Leonard  Parver  |9.  pp.  28-29]  of    • 
Georgetown  University's  ophthalmology 
department  elaborated  on  this  cost  to 
employers: 

These  injuries  tend  to  be  very  devastating. 
They  have  severe  impact  on  the  patient  in 
terms  of  vision,  and  the  costs  are 
phenomcnaL  We  estimate  the  costs  of 
hospitalizing  these  patients  at  $250  million 
per  year.  That's  just  Sor  the  hospital  stay;  that 
doesn't  include  lost  work  days  and 
compensation  costs.  This  is  a  very  significant 
problem,  and  very,  very  preventable.  We're 
not  talking  about  reinventing  the  wheel  here. 
We  have  ^e  means  of  doing  this.  We  have 
adequate  eye  protective  gear.  It's  a  matter  of 
educating  the  woricforce  that  this  is 
necessary. 

While  empk^rera  typically  hear  only  a 
fraction  of  ^  costs  related  to  injuries, 
these  costs,  can  be  substantial. 


Employers  specifically  will  benefit  from 
reduced  lost  production  time, 
administrative  time  spent  preparing 
insurance  claims  and  accident  reports 
and  replacing  injured  workers.  Based  on 
a  1981  study  by  Levitt  and  coworkers 
(10).  OSHA  estimates  the  cost  to 
employers  from  the  average  k»t 
worktime  injury  is  at  least  $4000  3.  This 
cost  includes: 

•  Administrative  cost  of  handling 
insurance  company  claims. 

•  Wages  paid  to  other  woriiers  for  the 
time  not  worked  (work  interrupted). 

•  Cost  of  scheduling  and  funding 
overtime  necessitated  by  the  accident. 

•  Cost  to  find  and  train  a  replacement 
worker. 

•  Extra  wage  cost  to  rehabilitate  the 
returning  worker  at  a  reduced  capacity. 

•  Cost  to  clean  up.  repair,  or  replace 
damage  from  the  accident. 

•  Cost  of  wages  for  supervision 
associated  with  the  accident. 

•  Cost  for  safisty  and  clerical 
personnel  to  record  and  investigate  the 
accident. 

Other  nonquantifiable  costs 
associated  with  accidents,  such  as 


>  Levitt's  wage  rates  were  adjusted  to  reflect 
current  wage  conditions  in  general  industry  jllj.  In 
light  of  the  National  Safety  Council  estimates 
presented  later  in  this  doaunant,  given  the 
debilitating  severity  of  many  PPE  accidents  (sy*. 
headl.  and  tJu  surge  in  wttrkats  campensatloa  coats 
in  recent  yeaia.  an  estimate  of  S4000  per  iBJuiy  is 
likely  to  Im  conservative. 
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increased  anxiety  among  non-injured  These  estimates  of  the  economic              to  employers  are  factored  in.  Table  5 

workers,  the  loss  of  employee  goodwill  benefits  of  the  rule  may  be  conservative,     presents  average  compliance  cost, 

towards  the  employer,  and  the  impact  since  the  benefits  analysis  focuses  on          revenue,  profit,  and  economic  impacts 

on  public  perception  of  a  company  and  injuries  prevented,  not  reduced  severity      of  the  standard  for  establishments  in 

its  products  were  not  considered  in  the  of  injuries.  To  the  extent  the  rule  results     affected  industry  groups.  If  all  of  the 

Levitt  study.  in  nonlost  workday  injuries,  as  opposed     compliance  costs  are  passed  through  to 

Based  on  the  Levitt  study  and  the  to  disabling  Io.st  workday  injuries,  the         ,he  consumer,  OSHA  estimates  that  the 

estimated  37,924  lost  workdays  economic  benefits  may  be  greater  yet.  In     average  price  increase  would  be 

prevented  OSHA  estimates  that  the  rule  sum,  OSHA  estimates  the  rule  will  save      negligible,  less  than  0.001  percent, 

will  save  firms  over  $150  million  society  over  SI  billion  annually,                 calculated  as  the  ratio  of  total 

Tjowev.r  ..  noted  above  the  cost  of  T^  *^'V"'*',     ^^^  million                   compliance  cost  to  industry  sales.  The 

Hou  ever,  as  notea  aDO\e,  tne  cost  oi  investment.  Employers  themselves                     •      _      •      •                          ■   j     . 

workplare  ini-orios  is  typically  borne  should  save  over  S150  million  through        '^'''m  r.'^"?K'"Tnn^  '"  ^"^  !"?"^^ 

primarily  by  employees  themselves.  The  full  comphance  with  revisions  to  the           '^'^"'^  ^^  '^^^  *^."  °°^^  P^'^^"*"  ^'^^^ 

National  Safety  Council  recently  PPE  Vandard  approximately  three              *"^  minuscule  price  increases  necessary 

calculated  the  societal  cost  per  lost  times  the  estimated  cost  of  compliance.       '°  '=°''«'  '^^f  ^f^^y  investments, 

worktime  injurv  at  $27,000  |7,p.  35],  by  _                                  .          ,                         employers  should  be  able  to  pass  along 

factoring  in  long-term  wage  losses.  Economic  Impact  and  Regulatory                compliance  costs  to  their  customers, 

medical  expenses,  administrative  Flexibility  Analysis                                       However,  even  if  all  costs  were  absorbed 

expenses  and  miscellaneous  employer  OSHA  analyzed  the  potential                    by  the  affected  firms,  the  average 

costs.  Applyirtg  this  figure  to  OSHA's  economic  impact  of  the  re\'ised  PPE            reduction  in  profits  would  be 

estimate  of  37,924  lost  workday  injuries  standard  and  has  determined  that  none       approximately  0.01  percent,  the  largest 

prevented  annually,  revisions  to  this  of  the  major  industry  groups  subject  to        being  0.06  percent.  OSHA,  therefore, 

rule  should  save  society  (employees,  the  standard  would  experience  a                  does  not  expect  the  revised  standard  to 

employers  and  third  parties)  over  $1  significant  economic  burden  as  a  result       have  a  significant  economic  impact  on 

billion  annually.  of  compliance,  even  before  cost  savings      affected  firms  or  industries*. 

TABLE  5 — Economic  Impact  of  the  PPE  Standard  on  Affected  Establishments  (Gross  Costs) 

Awpranp  Average         Cost  as  Percent  of: 

Number  olAf-       a„„,,^,  r^,^       rZt^.      Average  Sales        Pre-Tax        

SIC  Industry  tected  Estat>       ^^eSt      E^l^h-     Per  Establrsh-       Profits  per 

lishments  pnance  oost      '^^^n-            ^^^              Establish-       Revenue         Protrt 

ment 

20,21           Food  &  Tobacco  20.959           $3,235,871             $154         835,979,353       52,233,881       0.0004%        0.007% 

22               Textiles 3,994             1,704,333               427           12,519.165            697,823      0.0034%        0.061% 

23,31           Apparel  &  Leather 19,253            3,324,570              173            5,586.936           330,094      0.0031%        0,052% 

24  Lumber*  Wood  Products  ....  36,022            2,260,771                 63            3.131,243            168,014      0.0020%        0.037% 

25  Furniture  &  Fixtures  9.670             1,513,783               157             5,300,655            304,204       0.0030%        0.051% 

26  Paper  &  Allied  Products  5,425             1,553,279              286          26,331,141         1,459,848      0.0011%        0.020% 

27  Printing  &  Publishing  38^618            4,429,794               115            4,681,511            348,979      0.0025%        0.033% 

28  Chemicals  9,625             1,175,888              122          32,935,814         1,974,902      0.0004%        0.006% 

29  Petroleum  Refining  1,394                 67,003                48         159,307,423        7,965,371       0.0000%        0.001% 

30  Rubber  &  Plastics  12,222             1,652,296               135             9,587,427            599,044       0.0014%        0.023% 

32  Stone,  Glass,  Concrete  12.754               829,097                65            6,671,737           390,362      0.0010%        0.017% 

33  Primary  Metals 6.^^4               831,330              136          23,060,401         1210,615      0.0006%        0.011% 

34  Fabricated  Metals  23.179             1,684,104                60            6,444,462           372,424      0.0009%        0.016% 

35  Machinery  &  Computers  41,692             2,609,4^5                 63           11,274,470            763,560      0.0006%        0.008% 

36  Electric  &  Electronics 12,777             3,608,956               282           13,186,533            772,544       0.0021%        0.037% 

37  Transportation  Equipment  ....  a081             1,900,586              235          56,312,311         3036,469      0.0004%        0.008% 

38,39          Misc.  Manufacturing 17.197             1,823,163              106           10.197,872           687,010      0.0010%        0.015% 

41.42          Transportation 91,583            3,219,343                35            2,502,991            721,995      0.0014%        0.005% 

48  Communications  6,857               407,843                59           18,184,342        3,168,484      0.0003%        0.002% 

49  LItilities  11,134                 584,444                  52           26,418,643         2,742,749       0.0002%         0.002% 

501.55.       Automotive  Trade  &  Services  255,506            8,645,538                34             1,896,375             67,478      0.0018%        0  050°'i. 

75 

50,51,52     Wholesale  &  Retail  Trade 121.753            3,493,746                29            6,001,894           264,946      0.0005%        0.011% 

7692            Welding  Repair  6.652                  94.796                 14                294,996              27,928      0.0048%        0.051% 

13               Oil  &  Gas  Extraction  9,129             1,103,077               121           36,323,403         3,601,331       0.0003%        0.003% 

078,08        Horticulture  &  Forestry 35,675               655,928                18               526,658             42,007      0.0035%        0.044% 

TOTAUWEIGHTED     AVER-  822,265         $52,408,983               $64           $7,233,605          $519,497      0.0009%        0.012% 
AGE. 

Source:  U.S.  Department  ol  Labor,  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis 


«In  the  Preliminary  Regulatory  Impact  Analysis 
|l),  OSHA  analyzed  the  entire  spectrum  of  affected 
industries,  and  had  determined  no  significant 
economic  impact  would  result  on  establishments  on 
any  industry,  with  substantially  less  impact  in 


those  establishments  without  heavy  PPE  use.  This 
determination  was  reached  even  though  the  PRIA 
included  costs  not  directly  attributable  to  the 
proposal,  resulting  in  a  total  cost  estimate  which 
was  nearly  twice  the  cost  estimated  in  this  final 


analysis.  Accordingly,  OSHA  reaffirms  that 
establishments  In  those  industries  will  incur 
minima!  economic  impact. 
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In  accordance  with  the  Regulatory  entities.  OSHA  has  determined  that,  in  the  average  price  impact  for  sniall 

Flexibility  Act  of  USC  601  et  seq.h  relation  to  compliance  with  the  establishments  will  be  0.002  percent. 

OSHA  also  analyzed  the  economic  standard,  equipment  purchases  and  while  profit  impacts  will  not  exceed ' 

impact  on  small  establishments  (19  or  labor  utilization  will  to  a  great  extent  0.04  percent  under  the  assumption  that 

fewer  employees),  looking  particularly  depend  positively  on  size  of  workforce;  all  compliance  costs  are  absorbed  by 

for  signs  that  the  rule  would  pose  smaller  firms  are  not  expected  to  incur  firms.  These  impacts  are  judged  to  be 

excessive  burdens  per  employee,  relatively  higher  costs  per  worker.  As  relatively  minor;  therefore,  the  PPE 

relative  to  impacts  faced  by  larger  shovm  in  Table  6.  OSHA  estimates  that  standard  is  economically  feasible  for 

small  establishments. 

TABLE  6— Economic  Impact  of  the  PPE  Standard  on  Affected  Small  Establishments  (19  or  Fewer  Employees)  (Gross  Costs) 

...        ...  Averaa{>  Average         Cost  as  Percent  of: 

■S^  --a  aS  %"^  S  7 — — 

iisnmems  ^^^  ment  Estabteh-       Revenue        Profit 

ment 

20.21          Food  4  Tobacco 10,095  $301,241  S30  55,080,999  S380,574  0.0006%  0  0t% 

22               Textiles 1.204  77,500  64  3.081,265  159,437  0.0081%  004% 

23.31          Apparel  &  Leather 9,134  230.385  25  994,572  46^06  0  0025%  0  05% 

24  Lurntw  &  Wood  Products  ....  23,190  537.285  23  550.727  23,541  OJ0042%  010% 

25  Furniture  &  Fixtures  5,476  166,026  30  854,790  38.885  a0035%  0  08% 

25               Paper  4  AUied  Products  1.755  71j002  40  3,998.272  212,874  0  0010%  0  02% 

27  Printing  &  Publishing  25,705  775,395  30  504,012  29,648  0i)060%  0  10% 

28  Chemicals  5,743  87.504  15  4,017.910  233.815  0.0004%  0  01% 

29  Petroleum  Refining  892  19,860  22  17,849,435  892,472  0  0001%  0  00% 

30  RutJber  &  Plastics  4,473  94,909  21  2,020,670  110.565  0.001 1%  0  02% 

32  Stone,  Glass.  Concrete  8,695  152,938  18  1.234,776  58,630  0  0014%  0  03% 

33  Primary  Metals 2,098  38,723  18  5,945,929  310,452  0  0003%  0  01% 

34  Fabricated  Metals  13,852  253,472  18  1,465,387  69533  00012%  003% 

35  Machwiery  &  Computers 25,991  413,117  16  1,786,536  r05,3n  00009%  002% 

36  Electric  a  Electronics 5,397  119,451  22  7.374,341  432.032  0iX)03%  0.01% 

37  Transportation  Equipment  _..  4,17t  67,847  16  3,281.219  164!3S4  0  0005%  001% 

38,39  Misc.  Manufacturing 1 1,330  332j099  29  1,104,625  60.718  0.0027%  0  05% 

41,42  Transportation  .„.. „....  50,514  895.120  18  457,059  50,523  0.0039%  0  04% 

48  Communications „ 4,432  101.226  23  2,187,022  381.072      0.0010%  0  01% 

49  Utilities  6,262  61,913  10  1,998,589  197.519       0.0006%  0  01% 

501.55.       Automotive  Trade  4  Sen/ices  230,396  5,845,664  25  505,347  16.312      0.0060%  0.16% 

75 

50,51.52  Wholesale  a  Retail  Trade 91.722            1,371,448  15  1.245,563  44869  a0012%  003% 

7692  WeWog  Repair  6,078                 53.146  9  105,240  8'.S43  00083%  0 10% 

13  O* » Gas  Extraction 6,494               167.833  26  979,674  79jB70  0.0026%  0  03% 

078,08  HortJcutture^  a  Forestry 30,236 494.539  16  184,033  12.622  0.0089%  0.13% 

TOTAUWEIGHTED      AVER-  585.337         $12^28.644  S22  $1,014,850  $54,4T9       0D0^^%  0.04% 

AGE. 

Source:  U.S.  Department  of  Labor,  Occupational  Safety  and  MeaWi  Admifiistratian,  Office  of  Regulatory  Analysis 


Environmental  Impact 

The  revisions  to  the  PPE  standard 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Pobcy  Act  of  1969  (42 
U.S.C.  4321,  et  seq.),  the  regulations  of 
the  Council  on  Environmental  Quality 
(40  CFR  part  1500  through  1517).  and 
the  Department  of  Labor's  NEPA 
procedures  (29  CFR  part  11).  As  a  result 
of  this  review,  OSHA  has  determined 
that  the  new  PPE  standard  will  have  no 
significant  environmental  impact. 
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V.  Statutory  Considerations 

A.  Introduction 

OSHA  has  described  the  hazards  that 
require  the  use  of  PPE  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  1, 
Background,  Section  II,  Workplace 
hazards  involved;  and  Section  III, 
Summary  and  Explanation  of  the  Final 
Rule,  above.  The  Agency  is  providing 
the  following  discussion  of  the  statutory 
mandate  for  OSHA  rulemaking  activity 
to  explain  the  legal  basis  for  its 
determination  that  the  revised  PPE 
standard,  as  promulgated,  is  reasonably 
necessary  to  protect  affected  employees 
from  significant  risks  of  injury  and 
death. 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Heahh  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "(elach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  §  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA's 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union, 
UAW  V.  OSHA,  938  F.2d  1310  (D.C.  Cir. 
1991),  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA's  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA's 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  &  Feed  Ass'n  v.  OSHA, 
866  F.2d  717  (5th  Cir.  1989),  the  Fifth 
Qrcuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  the  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  under- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  significant  risk  of  fire  and 
explosion. 


OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Building  &■  Constr  Trades 
Dep't.  AFL-CIO  v.  Brock,  838  F.2d  1258, 
1266  (D.C.  Cir.  1988);  Industrial  Union 
Dep't,  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  agency's  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discemable 
parameters.  The  lockout/tagout  and 
grain  handling  standard  decisions 
sought  clarification  of  the  agency's  view 
of  the  scope  of  its  expertise  and 
authority.  In  light  of  those  decisions,  the 
preamble  to  this  safety  standard  states 
OSHA's  views  regarding  the  limits  of  its 
safety  rulemaking  authority  and 
explains  why  the  Agency  is  confident 
that  Its  interpretive  views  have  in  the 
past  avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard,  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 
(1)  the  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  Aeasures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and,  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Executive 
Orders.  These  elements  limit  OSHA's 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision- 
making framework  for  developing  a 
rule. 

B.  Congress  concluded  that  OSHA 
regulations  are  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C.  §  651(a)),  Congress  announced  its 
determination  that  occupational  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congress  finds 


that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensation  payments."  Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy  *   *   *  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  •  •   *  v»'orking 
conditions  (29  U.S.C.  §  651(b))." 

To  that  end.  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
"promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S  C.  §  655(a)]."  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  (29  U.S.C. 
§  651(b)(3)],  based  on  a  rulemaking 
record  and  substantial  evidence  (29 
U.S.C.  §  655(b)(2)),  that  are  "reasonably 
necessary  or  appropriate  to  provide  safe 
*    *   *  employment  and  places  of 
employment."  When  promulgating 
permanent  safety  or  health  standards 
that  differ  from  existing  national 
consensus  standards,  the  Secretary  must 
explain  "why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
129  U.S.C.  §  655(b)(8))." 
Correspondingly,  every  employer  must 
comply  with  OSHA  standards  and,  in 
addition,  "furnish  to  each  of  his 
employees  employment  and  a  place  of 
employment  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm  to  his  employees  [29 
U.S.C.  §  654(a)}." 

"Congre.ss  understood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment. 
Congress  viewed  the  costs  of  health  and 
safety  as  a  cost  of  doing  business*   "   *. 
Indeed,  Congress  thought  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  large 
as  or  larger  than  the  financial  costs  of 
eliminating  these  problems  [American 
Textile  Af/rs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  [AThO); 
emphasis  was  supplied  in  original]." 
"[Tjhe  fundamental  objective  of  the  Act 
lis]  to  prevent  occupational  deaths  and 
serious  injuries  {Whirlpool  Corp.  v. 
Marshall,  445  U.S.  1. 11  (1980))."  "We 
know  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 
should  pay  for  the  80  million  workers 
in  America  |S.  Rep.  No.  91-1282, 91st 
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Cong..  2d  Sess.  (1970);  H.R.  Rep.  No. 
91-1291,  91st  Cong..  2d  Sess.  (1970). 
reprinted  in  Senate  Committee  on  Labor 
and  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970.  (Committee  Print  1971) 
("Leg.  Hist.")  at  444  (Senator 
Yarborough))."  "Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
the  terrible  death  and  injury  rate  in  this 
countrv  [Id.  at  324;  see  also'510-511, 
517]."' 

ITIhe  vitalin-  of  the  Njiucr.'s  eronomy  will 
be  enhanced  by  the  greater  pruductivity 
realized  through  saved  lives  and  useful  years 
of  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  he  and  his 
family  who  suffer  the  most  immediate  and 
personal  loss.  However,  that  tragic  loss  also 
affects  each  of  us.  As  a  result  of  occupational 
accidents  and  disea.se.  over  SI. 5  billion  in 
wages  is  lost  each  year  [1970  dollars],  and  the 
annual  loss  to  the  gross  national  product  is 
estimated  to  be  over  S8  billion.  Vast 
resources  that  could  be  available  for 
productive  use  are  siphoned  off  to  pay 
workmen's  compensation  and  medical 
expenses*   *   *. 

Only  through  a  comprehensive  approach 
can  we  hope  to  effect  a  significant  reduction 
in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)] 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  where  inter-industry  or 
intra- industry  competition  is  present. 
Moreover,  "many  employers  — 
particularly  smaller  ones  --  simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  unless  all  are  compelled 
to  do  so  [Leg.  Hist,  at  144,  854,  1188, 
1201]." 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  from  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats. 

C.  As  construed  by  the  courts  and  by 
OSHA.  the  OSHAct  sets  clear  and 
reasonable  limits  for  agency  rulemaking 
action. 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  health  or  safety  standard,  (it 
must]  make  a  threshold  finding  that  a 
place  of  employment  is  unsafe  --  in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 


change  in  practices  [Industrial  Union 
Dep't.  AFL-CIO  v.  American  Petroleum 
Inst..  448  U.S.  607,  642  (1980) 
(plurality)  [Benzene);  emphasis  was 
supplied  in  original]."  Thus,  the 
national  consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act's  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  §§  655(a)).  As  a  result.  OSHA 
is  precluded  from  regulating 
insignificant  safety  risks  or  from  issuing 
safety  standards  that  do  not  at  least 
lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA's 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
'reasonably  necessar>'  or  appropriate' 
under  the  Act.  See  Industrial  Union 
Dep't  v.  Hodgson,  (499  F.2d  467,  478 
(D.C.  Cir.  1974)]  ('Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.')  [American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  'disaster  for  some  marginal 
firms,"  but  it  is  economically  infeasible 
if  it  'threatenlsl  massive  dislocation  to. 
or  imperil[s]  the  existence  of."  the 
industr>)]." 

By  stating  the  test  in  terms  of  "threat" 
and  "peril,"  the  Supreme  Court  made 
clear  in  AT\Q\ha\.  economic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATW,  452  U.S. 
at  527  n.  50;  43  FR  27.  360  (June  23, 
1978).  Proposed  200  Jig/m3  PEL  for 
cotton  dust  did  not  rai.se  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  >ig/m3  level  was  not  feasible  for 
weaving  and  that  750  |ig/m3  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29.  245-246  (July  11,  1989); 
American  Iron  &■  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  engineering 
control  level  for  lead  in  small 
nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.) 

All  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  (ATM/,  at 
514  n.  32;  Building  and  Constr.  Trades 


Dep't  AFL-CIO  v.  Brock,  838  F.2d  1258. 
1269  (D.C.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189,  1278  (D.C.  Cir.  1980),  cert, 
denied.  453  U.S.  913  (1981).) 
Additionally,  OSH.\'s  enforcement 
policy  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA's  Field  Operations  Manual 
provides  that,  based  on  an  employer's 
economic  situation,  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45E,  Chapter  III, 
paragraph  E6dl3){a).  Dec.  31,  1990). 

To  reach  the  necessary  findings  and 
conclusions,  OSR\  conducts 
rulemaking  in  accordance  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  rule.making  process  enables  the 
Agency  to  determine  the  qualitative 
and,  if  possible,  the  quantitative  nature 
of  the  risk  with  (and  without) 
regulation,  the  technological  feasibility 
of  compliance,  the  availability  of  capital 
to  the  industry  and  the  extent  to  which 
that  capital  is  required  for  other 
purposes,  the  industr>'s  profit  history, 
the  industry's  ability  to  absorb  costs  or 
pass  them  on  to  the  consumer,  the 
impact  of  higher  costs  on  demand,  and 
the  impact  on  competition  with 
substitutes  and  imports.  (See  ATAf/at 
2501-2503;  American  Iron  6-  Steel 
/ns^/ure  generally.)  Section  6(0  of  the 
OSH  Act  further  provides  that,  if  the 
validity  of  a  standard  is  challenged. 
OSHA  must  support  its  conclusions 
with  "substantial  evidence  in  the  record 
considered  as  a  whole."  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers.  647  F.2d  at  1206-1207.) 

OSHA's  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSHA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  §§  659-661;  noted  as  an 
additional  constraint  in  Benzene  ai  652 
n.  59).  OSHA  must  also  respond 
rationally  to  similarities  and  differences 
among  industries  or  industry  sectors. 
(See  Building  and  Constr  Trades  Dep't, 
AFL-CIO  V.  Brock.  838  F.2d  1258. 1272- 
73  (D.C.  Cir.  1988).) 

OSHA  rulemaking  is  thus  constrained 
first  by  the  need  to  demonstrate  that  the 
standard  will  substantially  reduce  a 
significant  risk  of  material  harm,  and 
then  by  the  requirement  that 
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compliance  is  technologically  capable  of 
being  done  and  not  so  expensive  as  to 
threaten  economic  instability  or 
dislocation  for  the  industry.  Within 
these  bounds,  further  constraints  such 
as  the  need  to  find  cost-effective 
measures  and  to  respond  rationally  to 
all  meaningful  comment  militate  against 
regulatory  extremes, 

D.  The  rexised  PPE  standard  complies 
with  the  statutory  criteria  described 
above  and  is  not  subject  to  the 
additional  constraints  applicable  to 
section  6(b)(5)  standards. 

Standards  which  regulate  hazards  that 
are  frequently  undetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  frequently 
referred  to  as  "health"  standards. 
Stamdards  that  regulate  hazards,  like 
explosions  or  electrocution,  that  cause 
immediately  noticeable  physical  harm, 
are  called  "safety"  standards.  (See 
National  Grain  &  Feed  Ass'n  v.  OSHA 
(NGFA  II),  866  F.2d  717,  731,  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  "reasonably  necessary  or 
appropriate."  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  heahh  standards 
which  limit  significant  risk  "to  the 
extent  feasible."  OSHA  has  determined 
that  the  revised  PPE  standard  is  a  safety 
standard,  because  the  revised  PPE 
standard  addresses  hazards,  such  as 
molten  metal,  falling  objects  and 
electricity,  that  are  immediately 
dangerous  to  life  or  heahh,  not  tha 
longer  term,  less  obvious  hazards 
subject  to  section  6(b)(5). 

The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(6)  of  the  OSH  Act.  Congress 
declared  that  the  goal  of  assuring  safe 
and  healthful  working  conditions  and 
preserving  human  resources  would  be 
achieved,  in  part: 

•   *   *  by  exploring  ways  to  discover  latent 
diseases,  establishing  causal  connections 
between  diseases  and  work  in  environmental 
conditions,  and  conducting  other  research 
relating  to  health  problems,  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

(The  Secretary)  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physical  agents  which  might  be  harmful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  working  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now,  if 
he  works  in  it  a  short  time,  but  If  he  works 


in  It  the  rest  of  his  life  might  be  very 
daogerous;  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideration  in 
establishing  standards.  [Leg.  Hist  at  502-S03 
(Sen.  Dominick),  quoted  in  Benzene  at  648- 
49j 

Additionally,  Representative  Daniels 
distinguished  between  "insidious  'silent 
killers'  such  as  toxic  fumes,  bases,  aads, 
and  chemicals"  and  "violent  physical 
injury  causing  immediate  visible 
physical  harm"  [Leg.  Hist,  at  1003),  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
"the  more  visible  and  well-known 
question  of  indu.strial  accidents  and  on- 
the-job  injury"  [Leg.  Hist  at  1004).  (See 
also,  for  example,  S.  Rep.  No.  1282,  91st 
Cong.,  2d  Sess  2-3  (1970).  U.S.  Code 
Cong.  &  Admin.  News  1970,  pp.  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142-43, 
discussing  1967  Surgeon  General  study 
that  found  that  65  percent  of  employees 
in  industrial  plants  "were  potentially 
exposed  to  harmful  physical  agents, 
such  as  severe  noise  or  vibration,  or  to 
toxic  materials";  Leg.Hist  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
Union.  UAW at  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
"the  most  protective  standard  consistent 
with  feasibility"  [Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  Lhat  Congress  drafted  a  special 
section  for  these  substances  •   *   •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  be 
evident  until  a  worker  has  been  exposed  for 
long  {jeriods  of  time  to  particular  substancfis. 
laa/izene,  at  649  a.  54] 

Challenges  to  the  grain  dust  and 
iockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union,  UAW  v.  OSHA,  938  F.2d  1310 
P.C  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  "reading 
would  obliterate  a  distinction  that 
Congress  drew  between  'health'  and 
'safety'  risks."  The  Court  also  noted  that 
th«  language  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 


position  [International  Union,  UAW  at 
1314).  Additionally,  the  Court  stated: 
"We  accord  considerable  weight  to  an 
agency's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable" 
[International  Union.  UAW  at  1313, 
citing  Chevron  U.S.A..  Inc.  v.  NRDC,  467 
U.S.  837,  843  (1984)). 

The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA's 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6Cb)(5)  in  regulating  explosive 
quantities  of  grain  dust  [National  Grain 
&  Feed  Association  v.  OSHA  (NGFA  II), 
866  F.2d  717,  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  "reasonably 
necessary  or  appropriate"  to  protect 
employee  safety. 

As  explained  in  Section  I, 
Background,  Section  ID,  Summary  and 
Explanation  of  the  Standard,  and  in 
Section  IV,  Summary  of  the  Final 
Begulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis,  above, 
OSHA  has  determined  that  the  non-use 
or  misuse  of  appropriate  PPE  poses 
significant  risks  to  employees  and  that 
the  provisions  of  the  final  rule  are 
reasonably  necessary  to  protect  afiected 
employees  from  those  risks.  The  Agency 
estimates  that  compliance  with  the 
revised  PPE  standard  will  cost  $52.4 
million  annually  and  will  reduce  the 
risk  of  the  identified  hazards 
(preventing  4  fatalities  and  102,000 
injuries  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm  for  the  exposed 
population  of  approximately  22  million 
general  industry  employees.  The 
Agency  believes  that  compliance  is 
technologically  feasible  because  the 
rulemaking  record  indicates  that  the 
PPE  required  by  the  standard  is  already 
in  general  use  throughout  the  industries 
covered  by  the  standard.  Additionally, 
OSHA  believes  that  compliance  is 
economically  feasible,  because,  as 
documented  in  the  Regulatory  Impact 
Analysis,  all  regulated  sectors  can 
readily  absorb  or  pass  on  compliance 
costs  during  the  standard's  first  five 
years,  and  economic  benefits  will 
exceed  compliance  costs  thereafter. 

As  detailed  in  Section  IV,  Summary  of 
the  Final  Regulatory  Impact  Analysis 
and  Begulatory  Flexibility  Analysis  and 
the  Table  below,  the  standard's  costs. 
benefits,  and  compliance  requirements 
are  consistent  with  those  of  other  OSHA 
safety  standards,  such  as  the  Hazardous 
Waste  Operations  and  Emergency 
Response  (HAZWOPER)  standard. 
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Standard  (CFR  cite) 

Final  rule  date  (FR  cite) 

Number  of 
deaths  pre- 
vented annu- 
ally 

Number  of  in- 

junes  pre- 
vented annu- 
ally 

Annual  cost 
first  five  yrs 

(mill) 

Annual  cost 

next  five  yrs 

(mill) 

Grain  handling  (1910.272) 

12-31-87(52  FR  49622)  

18 
32 
74 
330 
54 

394 

18.700 

800 

1,917 

5.041 

5.9  to  33.4 

153 

306 

880.7 

202.4 

HAZWOPER  (1910.120) 
Excavations  (Subpt  P) 

3-6-89  (54  FR  5311)  

10-31-89  (54  FR  45.954)  

5.9  to  33.4 

153 

Process  Safety  Mgmt  (1910.119) 

2-24-92  57  FR  6356   

306 

Permit-Required    Confined    Spaces 

1-14-93  58  FR  4462   

470.8 

(1910.146) 

202.4 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  PPE-related 
hazards  in  a  large  range  of  industries. 
The  Summary  of  the  Final  Regulatory' 
Impact  Analysis  and  Regulatory 
Flexibility  Analysis.  Section  IV^  above, 
presents  OSHA's  estimate  of  the  costs 
and  benefits  of  the  revised  PPE  standard 
in  terms  of  the  Standard  Industrial 
Class'ification  (SIC)  codes  for  the 
industries  regulated. 

The  Agency  acknovk'ledges  that  some 
industries  covered  by  the  revised  PPE 
standard  have  more  documented  PPE- 
related  injuries  or  fatalities  than  do 
others.  However,  the  record  indicates 
that  the  hazards  addressed  by  the 
standard  exist  throughout  general 
industr>'.  OSHA  does  not  believe  that 
the  significance  of  the  risk  associated 
with  exposure  to  PPE-related  hazards 
within  a  given  SIC  classification  is 
dependent  on  the  number  of  incidents 
documented  for  that  particular  industry 
sector.  OSHA  has  set  the  scope  of  the 
revised  PPE  standard  to  address  those 
situations  where  employees  are  exposed 
to  PPE-related  hazards,  regardless  of  the 
relative  frequency  of  incidents.  The 
Agency  believes,  based  on  analysis  of 
the  elements  of  the  hazards  identified, 
there  is  sufficient  information  for  OSHA 
to  determine  that  employees  in  the 
covered  sectors  face  significant  risks 
related  to  the  non-use  or  misuse  of  PPE. 
Therefore,  the  Agency  has  determined 
that  all  employees  within  the  scope  of 
the  revised  PPE  standard  face  a 
significant  risk  of  material  harm  and 
that  compliance  with  the  revised  PPE 
standard  is  reasonably  necessary  to 
protect  affected  employees  from  that 
risk,  regardless  of  the  number  of  injuries 
or  fatalities  reported  for  the  SIC  code  to 
which  the  employer  has  been  assigned. 

In  order  to  facilitate  data  analysis. 
OSHA  has  organized  the  pertinent 
injury  and  fatality  information 
according  to  the  SIC  code  for  the 
particular  industry  sectors  where 
incidents  have  been  reported.  Given  the 
limitations  of  the  OSHA  database  and 
the  likelihood  of  misclassification  (due. 
for  example,  to  the  difficulty  of 
classifying  contractors),  the  Agency 


does  not  believe  that  the  risks  associated 
with  the  use  or  misuse  of  PPE  var\' 
according  to  the  SIC  code  to  which 
employers  have  been  assigned. 

OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  PPE  standard  on  their 
merits  in  the  Section  III.  Summary  and 
Explanation  of  the  Standard,  earlier  in 
this  preamble.  In  particular.  OSHA 
evaluated  all  suggested  changes  to  the 
proposed  rule  in  terms  of  their  impact 
on  worker  safety,  their  feasibility,  their 
cost  effectiveness,  and  their  consonance 
with  the  OSH  Act. 

VI.  Federalism 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12612  (52  FR  41685.  October  30.  1987). 
regarding  Federalism.  Section  18  of  the 
Occupational  Safety  and  Health  Act 
(OSH  Act)  preempts  state  laws  relating 
to  issues  on  which  Federal  OSHA  has 
promulgated  occupational  safety  and 
health  standards.  Under  the  OSH  Act.  a 
State  can  avoid  preemption  in  issues 
covered  by  Federal  standards  only  if  it 
submits,  and  obtains  Federal  approval 
of,  a  plan  for  the  development  of  such 
standards  and  their  enforcement. 
Occupational  safety  and  health 
standards  developed  by  such  Plan  States 
must,  among  other  things,  be  at  least  as 
effective  in  providing  safe  and  healthful 
emploxTnent  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  in  interstate 
commerce  they  may  not  unduly  burden 
commerce  and  must  be  justified  by 
compelling  local  conditions. 

The  Federal  standard  for  personal 
protective  equipment  used  in  general 
industry  addresses  hazards  that  are  not 
unique  to  any  one  State  or  region  of  the 
country-.  Nonetheless.  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
State  standards  to  deal  with  any  special 
problems  which  might  be  encountered 
in  a  particular  State.  Moreover,  because 
this  standard  is  WTitten  in  general, 
performance-oriented  terms,  there  is 


considerable  flexibility  for  State  plans  to 
require,  and  for  affected  employers  to 
use.  methods  of  compliance  which  are 
appropriate  to  the  working  conditions 
covered  by  the  standard. 

In  brief,  this  final  rule  addresses  a 
clear  national  problem  related  to 
occupational  safety  and  health  in 
general  industry.  Those  States  which 
have  elected  to  participate  under  section 
18  of  the  OSH  Act  are  not  preempted  by 
this  standard,  and  will  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act.  while 
ensuring  that  the  State  standards  are  at 
least  as  effective  as  that  standard. 

VII.  State  Plan  States 

The  25  States  and  territories  with 
their  own  OSHA  approved  occupational 
safety  and  health  plans  must  develop  a 
comparable  standard  applicable  to  both 
the  private  and  public  (state  and  local 
government  employees)  sectors  within 
six  months  of  the  publication  date  of  a 
permanent  final  Federal  rule  or  show 
OSHA  why  there  is  no  need  for  action, 
e.g..  because  an  existing  state  standard 
covering  this  area  is  already  "at  least  as 
effective  as"  the  new  Federal  standard. 

These  States  and  territories  are 
Alaska.  Arizona.  California,  Connecticut 
(plan  covers  only  State  and  loc :al 
government  employees).  Hawaii. 
Indiana,  Iowa.  Kentucky,  Mar>'land, 
Michigan.  Minnesota.  Nevada.  New 
Mexico,  New  York  (plan  covers  only 
State  and  local  government  employees). 
North  Carolina.  Puerto  Rico,  South 
Carolina,  Oregon,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington  and  Wyoming. 

After  the  effective  date  of  the  Federal 
final  rule,  until  such  time  as  a  State 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States. 

VIII.  Recordkeeping 

This  final  rule  does  not  contain 
recordkeeping  requirements. 
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List  of  Subjects  in  29  CFR  Part  1910 

Eye  protection;  Face  protection;  Foot 
protection;  Hand  protection;  Footwecir, 
Hard  hats;  Head  protection; 
Incorporation  by  reference; 
Occupational  safety  and  health; 
Occu(>ational  Safety  and  Health 
Administration;  Personal  protective 
equipment;  Safety  glasses;  Safety  shoes. 

Authority 

This  document  has  been  prepared 
under  the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  4, 
6,  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.Q  653,  655, 
657);  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033);  and  29  CFR  part  1911. 
29  CFR  part  1910  is  amended  as  set 
forth  below. 

Sigoed  at  Washington  D.C  this  25th  day  of 
March,  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1910— lAMENDEDJ 

Subpart  I— Personal  Protective 
Equipment 

1 .  The  authority  citation  for  subpart  I 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653.  655,  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  3-76  (41  FR 
25059),  9-83  (48  FR  35736)  or  1-90  (55  FR 
9033),  as  applicable;  and  29  CFK  part  1911. 
as  applicable. 

2.  New  paragraphs  (d)  through  (f)  are 
added  to  §1910.132  to  read  as  follows: 

§1910.132    General  requirements. 

•         *         *         •         * 

(d)  Hazard  assessment  and  equipment 
selection.  (1)  The  employer  shall  assess 
the  workplace  to  determine  if  hazards 
are  present,  or  are  likely  to  be  present, 
which  necessitate  the  use  of  personal 
protective  equipment  (PPE).  Ii  such 
hazards  are  present,  or  likely  to  be 
present,  the  employer  shall: 


(i)  Select,  and  have  each  affected 
employee  use,  the  types  of  PPE  that  will 
protect  the  affected  employee  from  the 
hazards  identified  in  the  hazard 
assessment; 

(ii)  Commimicate  selection  decisions 
to  each  affected  employee;  and, 

(iii)  Select  PPE  that  properly  fits  each 
affected  employee. 

Note:  Non-mandatory  .Appendix  B  contains 
an  eJiample  of  procedures  that  would  comply 
with  the  requirement  for  a  hazard 
assessment. 

(2)  The  employer  shall  verify  that  the 
required  workplace  hazard  assessment 
has  been  performed  through  a  written 
certification  that  identifies  the 
workplace  evaluated;  the  person 
certifying  that  the  evaluation  has  been 
performed;  the  date(s)  of  the  hazard 
assessment;  and,  which  identifies  the 
document  as  a  certification  of  hazard 
assessment. 

(e)  Defective  and  damaged 
equipment.  Defective  or  damaged 
personal  protective  equipment  shall  not 
be  used. 

(f)  Training.  (1)  The  employer  shall 
provide  training  to  each  employee  who 
is  required  by  this  section  to  use  PPE. 
Each  such  employee  shall  be  trained  to 
know  at  least  the  following: 

(i)  When  PPE  is  necessary; 

(ii)  What  PPE  is  necessary; 

(iii)  How  to  properly  don,  doff,  adjust, 
and  wear  PPE; 

(iv)  The  limitations  of  the  PPE;  and, 

(v)  The  proper  care,  maintenance, 
usefid  life  and  disposal  of  the  PPE. 

(2j  Each  affected  employee  shall 
demonstrate  an  understanding  of  the 
training  specified  in  paragraph  (f)(1)  of 
this  section,  and  the  ability  to  use  PPE 
properly,  before  being  allowed  to 
perform  work  requiring  the  use  of  PPE. 

(3)  When  the  employer  has  reason  to 
believe  that  any  affec-ted  employee  who 
has  already  been  trained  does  not  have 
the  understanding  and  skill  required  by 
parafzraph  (f)(2)  of  this  section,  the 
employer  shall  ret.niin  each  such 
employee.  Cin;unistdnc«s  where 
rjlraining  is  required  include,  but  are 
not  hmited  to,  situations  where; 

(i)  Changes  in  thfj  workplace  render 
pn  vjous  training  obsok^te;  or 


(ii)  Changes  in  the  types  of  PPE  to  be 
used  render  previous  training  obsolete; 
or 

(iii)  Inadequacies  in  an  affected 
employee's  knowledge  or  use  of 
assigned  PPE  indicate  that  the  employee 
has  not  retained  the  requisite 
understanding  or  skill. 

(4)  The  employer  shall  verify  that 
each  affected  employee  has  received 
and  understood  the  required  training 
through  a  written  certification  that 
contains  the  name  of  each  employee 
trained,  the  date(s)  of  training,  and  that 
identifies  the  subject  of  the  certification. 

3.  Section  1910.133  is  revised  to  read 
as  follows. 

§19iai33    Eye  and  face  protection. 

(a)  General  requirements.  (1)  Each 
affected  employee  shall  use  appropriate 
eye  or  face  protection  when  exposed  to 
eye  or  face  hazards  from  flying  particles, 
molten  metal,  liquid  chemicals,  adds  or 
caustic  liquids,  chemical  gases  or 
vapors,  or  potentially  injurious  light 
radiation. 

(2)  Each  affected  employee  shall  use 
eye  protection  that  provides  side 
protection  when  there  is  a  hazard  from 
Dying  objects.  Detachable  side 
protectors  (e.g.  cli{>-on  or  slide-on  side 
shields)  meeting  the  pertinent 
requirements  of  this  section  are 
acceptable. 

(3)  Each  affected  employee  who  wears 
prescription  lenses  while  engaged  in 
operations  that  involve  eye  hazards 
shall  wear  eye  protection  that 
incorporates  the  prescription  in  its 
design,  or  shall  wear  eye  protection  that 
can  be  worn  oyer  the  prescription  lenses 
without  disturbing  the  proper  position 
of  the  prescription  lenses  or  the 
protective  lenses. 

(4)  Eye  and  face  PPE  shall  be 
distinctly  marked  to  facilitate 
identification  of  the  manufacturer. 

(5)  Each  affected  employee  shall  use 
equipment  with  filter  lenses  that  have  a 
shade  number  appropriate  for  the  work 
being  performed  for  protection  from 
injurious  light  radiation.  The  following 
is  a  listing  of  appropriate  shade 
numbers  for  various  operations. 
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Filter  Lenses  for  Protection  Against  Radiant  Energy 


Operations 


Electric  Size  1/32  in. 


Arc  Current 


Minimum*  Protective 
Shade 


Shtekled  metal  arc  welding 


Gas  metal  arc  welding  and  flux  cored  arc  weld- 
ing 


Lessttian3  Less  than  60  7 

3-5    " 60-160 8 

5-8 160-250  10 

More  than  8 250-550  ...  ^^ 


less  than  60 


Gas  Tungsten  arc  welding 


Air  cartxjn 
Arc  cutting 


Plasma  arc  welding 


Plasma  arc  cutting 


Torch  t>ra2tng 
Torch  soldering 
Cart)on  arc  welding 


60-160 10 

160-250  10 

250-500 10 


less  than  50  8 

50-150  8 

150-500  10 


(Light)  less  than  500  10 

(Heavy) 500-1000  ^^ 


less  than  20  6 

20-100  B 

100-400  10 

400-800  11 


eight)"  less  than  300  8 

(medium)"  300-400  9 

(heavy)" 400-800 10 


3 
2 

14 


Operations 


Gas  Welding: 
Light 
Medium 
Heavy 


Oxygen  cutting: 
Light 
Medium 
Heavy 


Fitter  Lenses  for  Protection  Against  Radiant  Energy 


Plate  thickness — inches 


Plate  thickness— mm 


Under  1/8  Under  3.2  . 

1/8  to  1/2 3.2  to  12.7 

Over  1/2  Over  12.7  . 


Under  1  Under  25 

1  to  6 25  to  150 

Over  6  Over  150 


Mminxim"  Protective 
Shade 


3 

4 
5 


*  As  a  rule  of  thun*.  start  with  a  shade  that  is  too  dark  to  see  the  weW  zone.  Then  go  to  a  lighter  shade  vi^hich  awes  sufficient  view  of  thP 

rZ^'l^^.'l^^i^^^^Jl  ™";::r'"-  '■"  ^^t;!'  gas  w^Wmg  or  cutting  where  the  ton:h  prclSuces  a^^S^^^M. IT^  cSir^e  to  uS 
a  filter  lens  that  absorbs  the  yeltow  or  sodium  line  in  the  visible  light  of  the  (spectnjm)  operation  -a   .  •  «  u^a.  au.c  lu  u»e 

the'  wb?kS^^'"^^  ^^^  *^'*  ^  ^"^^  ^"^  '^  *^'^^''^  ^^"'  ^*P®"®"^  ^^  5^*"  ^^  ''9^»ef  ♦i'^ers  may  be  used  when  the  arc  is  hidden  by 


(b)  Criteria  for  protective  eye  and  face 
devices.  (1)  Protective  eye  and  face 
devices  purchased  after  July  5. 1994 
shall  comply  with  ANSI  Z87.1-1989. 
"American  National  Standard  Practice 
for  Occupational  and  Educational  Eye 
and  Face  Protection."  which  is 
incorporated  by  reference,  or  shall  be 
demonstrated  by  the  employer  to  be 
equally  effective.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute. 


Copies  may  be  inspected  at  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634.  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700, 
Washington.  DC. 

(2)  Eye  and  face  protective  devices 
purchased  before  July  5. 1994  shall 
comply  with  the  ANSI  "USA  standard 
for  Occupational  and  Educational  Eye 
and  Face  Protection."  Z87.1-1968  or 
shall  be  demonstrated  by  the  employer 
to  be  equally  effective.  This 


incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Ave..  N.W. 
room  N2634.  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700. 
Washington.  DC. 

4.  Sections  1910.135  and  1910.136  are 
revised  to  read  as  follows: 
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§1910.135    Head  protection. 

(a)  General  requirements.  (1)  Each 
affected  employee  shall  wear  protective 
helmets  when  working  in  areas  where 
there  is  a  potential  for  injury  to  the  head 
from  falling  objects. 

(2)  Protective  helmets  designed  to 
reduce  electrical  shock  hazard  shall  be 
worn  by  each  such  affected  employee 
when  near  exposed  electrical 
conductors  which  could  contact  the 
head. 

(b)  Criteria  for  protective  helmets.  (1) 
Protective  helm.ets  purchased  after  July 
5, 1994  shall  comply  with  ANSI  Z89.1- 
1986,  "American  National  Standard  for 
Personnel  Protection — Protective 
Headwear  for  Industrial  Workers- 
Requirements,"  which  is  incorporated 
by  reference,  or  shall  be  demonstrated  to 
be  equally  effective.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  w  ith  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  may  be  obtained 
from  the  American  National  Standards 
Institute.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.VV. 
room  N2fi34,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(2)  Protective  helmets  purchased 
before  July  5, 1994  shall  comply  with 
the  ANSI  standard  "American  National 
Standard  Safety  Requirements  for 
Industrial  Head  Protection,"  ANSI 
Z89.1-1969,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  N'W..  suite  700, 
Washington,  DC. 

§'910.136    Foot  protection. 

(a)  General  requirements.  Each 
affected  employee  shall  wear  protective 
footwear  when  working  in  areas  where 
there  is  a  danger  of  foot  injuries  due  to 
falling  and  rolling  objects,  or  objects 
piercing  the  sole,  and  where  such 
employee's  feet  are  exposed  to  electrical 
hazards. 

(b)  Criteria  for  protective  footwear.  (1) 
Protective  footwear  purchased  after  July 
5, 1994  shall  comply  with  ANSI  Z41- 
1991,  "American  National  Standard  for 
Personal  Protection — Protective 
Footwear,"  which  is  incorporated  by 


reSerence,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  National 
Standards  Institute.  Copies  may  be 
inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Ave.,  N.VV. 
room  N2634,  Washington,  DC.  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington.  DC. 

(2)  Protective  footwear  purchased 
before  July  5.  1994  shall  comply  with 
the  ANSI  standard  "USA  Standard  for 
Men's  Safety-Toe  Footwear,"  Z41.1- 
1967,  which  is  incorporated  by 
reference,  or  shall  be  demonstrated  by 
the  employer  to  be  equally  effective. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  at  the  Docket  Office, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave..  N.W. 
room  N2634,  Washington,  D.C.  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

5.  A  new  §1910.138  is  added  to  read 
as  follows. 

1910.138    Hand  protection. 

(a)  General  requirements.  Employers 
shall  select  and  require  employees  to 
use  appropriate  hand  protection  when 
employees'  hands  are  exposed  to 
harards  such  as  those  from  skin 
absorption  of  harmful  substances;  severe 
cuts  or  lacerations;  severe  abrasions; 
punctures;  chemical  bums:  thermal 
bums;  and  harmful  temperature 
extremes. 

(b)  Selection.  Employers  shall  base  the 
selection  of  the  appropriate  hand 
protection  on  an  evaluation  of  the 
perfonmance  characteristics  of  the  hand 
protection  relative  to  the  task(s)  to  be 
performed,  conditions  present,  duration 
of  use,  and  the  hazards  and  potential 
hazards  identified. 

6.  Appendices  A  and  B  to  Subpart  I 
ara  added  to  read  as  follows. 

Appendix  A  to  Subpart  I— References  for 
further  information  (Non-mandatory) 

The  documents  in  Appendix  A  provide 
information  which  may  b€  helpful  in 
understanding  and  implementing  the 
standards  in  Subpart  I. 

I.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Eye  Injuries."  Report 
597,  Washington,  DC:  BLS,  1980. 


2.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Face  Injuries."  Report 

604,  Washington,  DC:  BLS.  1980. 

3.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Head  Injuries."  Rep>ort 

605,  Washington,  D.C:  BLS,  1980. 

4.  Bureau  of  Labor  Statistics  (BLS). 
"Accidents  Involving  Foot  Injuries."  Report 
626.  Washington,  DC:  BLS.  1981. 

5.  National  Safety  Council.  "Accident 
Facts".  Annual  edition,  Chicago.  IL:  1981. 

6.  Bureau  of  Labor  Statistics  (BLS). 
"Occupational  Injuries  and  Illnesses  in  the 
I'nited  States  by  Industrv,"  Annual  edition, 
Washington,  D.C:  BLS.  ' 

7.  National  Society  to  Prevent  Blindness. 
"A  Guide  for  Controlling  Eye  Injuries  in 
Industry,"  Chicago,  II;  1982. 

Appendix  B  to  Subpart  I — Non-mandatory 
Compliance  Guidelines  for  Hazard 
Assessment  and  Personal  Protective 
Equipment  Selection 

This  Appendix  is  intended  to  provide 
compliance  assistance  for  employers  and 
employees  in  implementing  requirements  for 
a  hazard  assessment  and  the  selection  of 
ptirsonal  protective  equipunent. 

1.  Controlling  hazards.  PPE  devices  alone 
should  not  be  relied  on  to  provide  protection 
against  hazards,  but  should  be  used  in 
conjunction  with  guards,  engineering 
controls,  and  sound  manufacturing  practices. 

2.  Assessment  and  selection.  It  is  necessary 
to  consider  certain  general  guidelines  for 
assessing  the  foot,  head,  eye  and  face,  and 
hand  hazard  situations  that  exist  in  an 
occupational  or  educational  operation  or 
process,  and  to  match  the  protective  devices 
to  the  particular  hazard.  It  should  be  the 
responsibility  of  the  safety  officer  to  exercise 
common  sense  and  appropriate  expertise  to 
accomplish  these  tasks. 

3.  Assessment  guidelines.  In  order  to  assess 
the  need  for  PPE  the  following  steps  should 
be  taken: 

a.  Sur\'ey.  Conduct  a  walk-through  suney 
of  the  areas  in  question.  The  purpose  of  the 
survey  is  to  identify  sources  of  hazards  to 
workers  and  co-workers.  Consideration 
should  be  given  to  the  basic  hazard 
categories: 

(a)  Impact 
fb)  Penetration 

(c)  Compression  (roll-over) 

(d)  Chemical 

(e)  Heat 

(f)  Harmful  dust 

(g)  Light  (optical)  radiation 

b.  Sources.  During  the  walk-through  survey 
the  safety  officer  should  observe:  (a)  sources 
of  motion;  i.e.,  machinery  or  processes  where 
any  movement  of  tools,  machine  elements  or 
particles  could  exist,  or  movement  of 
personnel  that  could  result  in  collision  with 
stationary  objects* (b)  sources  of  high 
temperatures  that  could  result  in  bums,  eye 
injury  or  ignition  of  protective  equipment, 
etc.;  (c)  types  of  chemical  exposures;  (d) 
sources  of  harmful  dust;  (e)  sources  of  light 
radiation,  i.e..  welding,  brazing,  cutting, 
furnaces,  heat  treating,  high  intensity  lights. 
etc.;  (f)  sources  of  falling  objects  or  potential 
for  dropping  objects;  (g)  sources  of  sharp 
objects  which  might  pierce  the  feet  or  cut  the 
hands;  (h)  sources  of  rolling  or  pinching 
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objects  which  could  crush  the  feet;  (i)  layout  masses,  projectile  shape,  radiation  employees  head.  (Chin  straps  should  break 

o  workplace  and  location  of  co-workers;  and  mtensities.  with  the  capabilities  of  the  at  a  reasonably  low  force  however  so  aT to 

())  any  electncid  hazards.  In  addition,  injury/  available  protective  equipment;  c)  select  the  prevent  a  stranculat  on  ha^rTwht^P 

accident  data  should  be  reviewed  to  he  p  protective  equipment  which  ensures  a  level  P'^^^"'  ^  strangulation  hazard).  Where 

identify  problem  areas.  ^f  protectio^^^erthTn  the  minimum  Zto  17^1' ;'^rT'"  Tif^"''^""' 

c.  Organize  data.  Following  the  walk-  required  to  protect  employees  from  the  '^7  T""'"^  ^  followed  carefully, 
through  survey,  it  is  necessary  to  organize  the  hazards;  and  d)  fit  the  user  with  the  Heassessment  of  hazards  It  is  the 

data  and  information  for  use  in  the  protective  device  and  give  instructions  on  responsibility  of  the  safety  officer  to  reassess 

assessment  of  hazards.  The  objective  is  to  care  and  use  of  the  PPE.  It  is  very  important  '^^  workplace  hazard  situation  as  necessan,'. 

prepare  for  an  analysis  of  the  hazards  in  the  that  end  users  be  made  aware  of  all  warning  ^>'  identifying  and  evaluating  new  equipment 

environment  to  enable  proper  selection  of  labels  for  and  limitations  of  their  PPE.  ^nd  processes,  reviewing  accident  records, 

protective  equipment.  5,  Fining  the  device.  Careful  consideration  and  reevaluating  the  suitability  of  previously 

d.  Ano/>^e  data.  Having  gathered  and  must  be  given  to  comfort  and  fit.  PPE  that  fits  selected  PPE 

organized  data  on  a  workplace,  an  estimate  poorly  will  not  afford  the  necessary  8.  Selection  chart  guidelines  for  eve  and 

of  the  potential  for  in)uri(s  should  be  made.  protection.  Continued  wearing  of  the  device  face  protection.  Some  occupations  (not  a 

Each  of  the  basic  hazards  (paragraph  3.a.)  is  more  likely  if  it  fits  the  wearer  complete  list)  for  which  eve  oroter  ion 

should  be  reviewed  and  a  determination  comfortably.  Protective  devices  are  generally  3d  be  out  rerv  <Sns!de,^d^^^^ 

made  as  to  the  type,  level  of  risk,  and  available  in  a  variety  of  sizes.  Care  should  be  Srj^nters  e^cS.aT  rS^m^^^^^ 

seriousness  of  potential  injury  from  each  of  taken  to  ensure  that  the  richt  size  is  selected  '^^'^ff"'^'^^'  electricians,  machinists, 

the  hazards  found  in  the  area.  The  possibility         6.  Devices  ^ith  adiustablef^tu^s  mechanics  and  repairers,  millwrights, 

ofexposure  to  several  hazards  "  Adjustments  should  be  made  on  an  plumbers  and  pipe  fitters,  sheet  metal 

simultaneously  should  be  considered.  individual  basis  for  a  comfortable  fit  that  will  ^°^'f^^  «"''  tinsmiths,  assemblers,  sanders. 

4.  Selection  guidelines.  After  completion  of  maintain  the  protective  device  in  the  proper  g^'namg  machine  operators,  lathe  and 

the  procedures  in  paragraph  3,  the  general  position.  Particular  care  should  be  taken  in  milling  machine  operators.  saw7ers.  welders, 

procedure  for  selection  of  protective  fitting  devices  for  eye  protection  against  dust  laborers,  chemical  process  operators  and 

equipment  is  to:  a)  Become  familiar  with  the  and  chemical  splash  to  ensure  that  the  handlers,  and  timber  cutting  and  logging 

potential  hazards  and  the  type  of  protective  devices  are  sealed  to  the  face.  In  addition,  workers.  The  following  chart  provides 

equipment  that  is  available,  and  what  it  can  proper  fitting  of  helmets  is  important  to  general  guidance  for<he  proper  selection  of 

do;  i.e  .  splash  protection,  impact  protection.  ensure  that  it  will  not  fall  off  during  work  eye  and  face  protection  to  protect  against 

etc.;  b)  compare  the  hazards  associated  with  operations.  In  some  cases  a  chin  strap  may  hazards  associated  with  the  listed  hazard 

the  environment;  I.e..  impact  velocities.  be  necessary  to  keep  the  helmet  on  an       "  "source"  operations. 

Eye  and  Face  Protection  Selection  Chart 
Source Assessment  of  Hazard  Protection 

IMPACT-Ctiippmg.  grinding  machining,  masonry  work,    Flyir^   fragments,    objects,    large    Spectacles  witti  side  protection,  goggles   face 
woodworking,  sawmg.  dnlling.  chiseling,  powered  fas-       chips,  partides  sand,  dirt,  etc..  sNeWs.  See  notes  (I)  (3)  (5)  (6)  (id)  For 

tening.  nvetmg.  and  sanding..  severe  exposure,  use  faceshleW. 

HEAT-Fumace  operations,  pounng.  casting,  hot  dip-    Hot  sparks  Faceshields.  goggles,  spectacles  with  side  pro- 

ping,  and  welding.  -  ,^^.,,0^   por  severe  exposure  use  faceshield. 

See  notes  (1).{2),  (3). 

Splash  from  molten  metals Faceshields  wom  over  goggles.  See  notes  (1) 

(2).  (3). 

High  temperature  exposure Screen  face  shieWs.  reflective  face  shields  See 

notes(1),  (2).  (3). 

CHBJJICALS-Acid  and  chemicals  handling,  degreasing    Splash Goggles,  eyeao  and  cover  types.  For  severe 

piattng..  exposure,  use  face  shield.  See  notes  (3). 

(11). 

Irritabng  mists  Special-purpose  goggles. 

DUST—  Woodworking,  buffing,  general  dusty  conditions.     Nuisance  dust Goggles,  eyecup  and  cover  types  See  note  (8) 

LIGHT  and/or  RADIATION—. 

Welding:  Electric  arc  Optical  radiation Welding  helmets  or  welding  shields.   Typical 

^  ...      ^  shades:  10-14.  See  notes  (9).  (12) 

weiaing:  tias  Optical  radiation Welding  goggles  or  welduig  face  shield.  Typical 

shades:  gas  weWing  4-8.  cutting  3-6.  brazing 
_  ^      ^     ^  ^  3-4.  See  note  (9) 

Cutting,  Torch  brazing.  Torch  soldering  Optical  radiation Spectacles    or    welding    face-shield.    Typical 

_  shades.  1.5-3.  See  notes  (3),  (9) 

^'^^®  Poor  vision Spectacles    with    shaded    or    special-purpose 

lenses,  as  suitable.  See  notes  (9).  (10). 

Notes  to  Eye  and  Face  Protection  Selection  Chart: 

(1)  Care  shoukJ  be  taken  to  recognize  the  possibility  of  multiple  and  simultaneous  exposure  to  a  vanety  of  hazards  Adeauate  orotection 
against  the  highest  level  of  each  of  the  hazards  should  t>e  provKled.  Protective  devices  do  oo\  provide  unliS  proteSion     ""^"^'^  protection 

f  ^'^II^'"^^^!^!^?  ^3'"^^  ^^  '"^°'''^  ''9^  radiatkxi.  As  required  by  the  standard,  protection  from  both  hazards  must  be  provided 
(3)  FaceshiekJs  should  only  be  worn  over  pnmary  eye  protectkxi  (spectacles  or  goggles) 

arl^f  fiK;i^Ks??S?;VSX'Sf  '''  ^"^^  '^^^"^^'^"^  *"  §1910.133(a)(5).  Tinted  and  shaded  tenses 

w^V/s^XIr^)  K^?Si;r1itS'^Ss1Sld7o"t;il5^  ^er'llg'K'^ng!,  I^Tey'^^tr^  ''^'  ^°'^'''  ^^^  "'^ 

niifniJlffH^IL^L^^^^K^"^®?  '""^^  ^^  f®^'  appropnate  eye  and  face  protection  devices  in  a  hazardous  environment.  It  shouW  be  recog- 
nized that  dusty  and/or  chemical  environments  may  represent  an  additional  hazard  to  contact  tens  wearers  ^^ 
(7)  Caution  shouW  be  exercised  In  the  use  of  metal  frame  protective  devwes  in  etectncal  hazard  areas 

!  «!2!^Sf^„2J?*!fl2*  ^  ^  'f  *"!??! '*"'i'^^  °'  ^  protector  can  cause  tenses  to  fog.  Frequent  cteansing  may  be  necessaiy. 
(9)  Welding  helmets  or  faceshields  should  be  used  only  over  primary  eye  protection  (spectacles  or  goggtes). 
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(10)  Non-sideshield  spectacles  are  available  for  frontal  protection  only,  but  are  not  acceptable  eye  protection  for  the  sources  and  ooeratlons 
listed  for  "impact." 

(11)  Ventilation  should  be  adequate,  but  well  protected  from  splash  entry.  Eye  and  face  protection  should  be  designed  and  used  so  that  it  pro- 
vides both  adequate  ventilation  and  protects  the  wearer  from  splash  entry. 

(12)  Protection  from  light  radiation  is  directty  related  to  fitter  tens  density.  See  note  (4)  .  Select  the  darkest  shade  that  allows  task  performance 


9.  Selection  guidelines  for  head  protection 
All  head  protection  (helmets)  is  designed  to 
provide  protection  from  impact  and 
penetration  hazards  caused  by  falling  objects. 
Head  protection  is  also  available  which 
provides  protection  from  electric  shock  and 
burn.  When  selecting  head  protection, 
knowledge  of  potential  electrical  hazards  is 
important.  Class  A  helmets,  in  addition  to 
impact  and  penetration  resistance,  provide 
electrical  protection  from  low-voltage 
conductors  (they  are  proof  tested  to  2.200 
volts).  Class  B  helmets,  in  addition  to  impact 
and  penetration  resistance,  provide  electrical 
protection  from  high-voltage  conductors 
(they  are  proof  tested  to  20,000  volts).  Class 
C  helmets  provide  impact  and  penetration 
resistance  (they  are  usually  made  of 
aluminum  which  conducts  electricitv).  and 
should  not  be  used  .3round  electrical  hazards. 

Where  falling  object  hazards  are  present. 
helmets  must  be  worn.  Some  examples 
include:  working  be'cw  other  workers  w  ho 
are  using  tools  and  materials  which  coi;ld 
fail;  working  around  or  under  convesor  belts 
which  are  carrving  parts  or  materials; 
working  below  machinery  or  processes 
which  might  cause  material  or  objects  to  fall, 
and  working  on  exposed  energized 
conductors. 

Some  examples  of  occupations  for  which 
head  protection  should  be  routinely 
considered  are:  carpenters,  electricians, 
linemen,  mechanics  and  repairers,  plumbers 
and  pipe  fitters,  assemblers,  packers, 
wrappers,  sawyers,  welders,  laborers,  freight 
handlers,  timber  cutting  and  logging,  stock 
handlers,  and  warehouse  laborers. 

10.  Selection  guidelines  for  foot  protection. 
Safety  shoes  and  boots  which  meet  the  ANSI 
Z41-1991  Standard  provide  both  impact  and 
compression  protection.  Where  necessary, 
safety  shoes  can  be  obtained  which  provide 
puncture  protection.  In  some  work  situations, 
metatarsal  protection  should  be  provided, 
and  in  other  special  situations  electrical 
conductive  or  insulating  safety  shoes  would 
be  appropriate. 

Safety  shoes  or  boots  with  impact 
protection  would  be  required  for  carrying  or 
handling  materials  such  as  packages,  objects, 


parts  or  hea%-y  tcxiis,  which  could  be 
dropped;  and,  for  other  activities  where 
objects  might  fall  onto  the  feet.  Safety  shoes 
or  boots  with  compression  protection  would 
be  required  for  work  activities  involving  skid 
trucks  (manual  material  handling  carts) 
around  bulk  rolls  (such  as  paper  rolls)  and 
around  hea\7  pipes,  all  of  which  could 
potentially  roll  over  an  employee's  feet. 
Safety  shoes  or  boots  with  puncture 
prolection  would  be  required  where  sharp 
objects  such  as  nails,  wire,  tacks,  screws, 
lar^e  staples,  scrap  metal  etc  ,  could  be 
stepped  on  by  employees  causing  a  foot 
injury. 

.Seme  occupations  (not  a  complete  list)  for 
which  foot  protection  should  be  roufineiy 
considered  are:  shipping  and  receiving 
clerks,  stock  clerks,  carpenters,  electricians, 
machinists,  mechanics  and  repairers, 
plumbers  and  pipe  Fitters,  structural  metal 
workers,  assemblers,  drywali  installers  and 
lathers,  packers,  wrappers,  craters,  punf  h 
and  stamping  press  operators,  sawyers, 
welders,  laborers,  freight  handlers,  gardeners 
and  grounds-keepiers.  timber  cuttmg  and 
logging  workers,  stock  handlers  and 
warehouse  laborers. 

11.  Selection  guidelines  for  hand 
protection  Gloves  are  often  relied  upon  to 
prevent  cuts,  abrasions,  burns,  and  skin 
contact  with  chemicals  that  are  capable  of 
causing  local  or  systemic  effects  following 
dermal  exposure.  OSHA  is  unaware  of  anv 
gloves  that  provide  protection  agai.nst  all 
potential  hand  hazards,  and  commonly 
available  glove  materials  provide  only 
lim.hed  protection  against  many  chemicals. 
Therefore,  it  is  important  to  select  the  most 
appropriate  glove  for  a  particular  application 
and  to  determine  how  long  it  can  be  worn, 
and  whether  it  can  be  reused. 

It  IS  also  important  to  know  the 
performance  characteristics  of  gloves  relative 
to  the  specific  hazard  anticipated:  e.g., 
chemical  hazards,  cut  hazeirds,  flame 
hazards,  etc.  These  performance 
charactenstics  should  be  assessed  by  using 
standard  test  procedures.  Before  purchasing 
gloves,  the  employer  should  request 
documentation  from  the  manufacturer  that 


the  gloves  meet  the  appropriate  test 
standard(s)  for  the  hazard(s)  anticipated. 
Other  factors  to  be  considered  for  glove 
selection  in  general  include: 

(A)  As  long  as  the  performance 
characteristics  are  acceptable,  in  certain 
circumstances,  it  may  be  more  cost  effective 
to  regularly  change  cheaper  gloves  than  to 
reuse  more  exjsensive  types;  and, 

(B)  The  work  activities  of  the  employee 
should  be  studied  to  determine  the  degree  of 
dexterity  required,  the  duration,  frequency, 
and  degree  of  exposure  of  the  hazard,  and  the 
physical  stresses  that  will  be  applied. 

With  respect  to  selection  of  gloves  for 
protection  against  chemical  hazards: 

(A)  The  toxic  properties  of  the  chemical(s) 
must  be  determined;  in  particular,  the  ability 
of  the  chemical  to  cause  local  effects  on  the 
skin  and  /or  to  pass  through  the  skin  and 
cause  systemic  effects; 

(B)  Generally,  any  "chemical  resistant" 
glove  can  be  used  for  dry  powders; 

(C)  For  mixtures  and  formulated  products 
(unless  specific  test  data  are  available),  a 
glove  should  be  selected  on  the  basis  of  the 
chemical  component  with  the  shortest 
breakthrough  time,  since  it  is  possible  for 
solvents  to  carry  active  ingredients  through 
polymeric  materials;  and, 

(D)  Employees  must  be  able  to  remove  the 
gloves  in  such  a  manner  as  to  prevent  skin 
contamination. 

12.  denning  and  maintenance.  !t  is 
important  that  all  PPE  be  kept  clean  and 
properly  maintained.  Cleaning  is  particularly 
important  for  eye  and  face  protection  where 
dirty  or  fogged  lenses  could  impair  vision. 

For  the  purposes  of  compliance  with 
§1910.132  (a)  and  (b),  PPE  should  be 
inspected,  cleaned,  and  maintained  at  regular 
intervals  so  that  the  PPE  provides  the 
requisite  protection. 

!t  is  also  important  to  ensure  that 
contaminated  PPE  which  cannot  be 
decontaminated  is  disposed  of  in  a  manner 
that  protects  employees  from  exposure  to 
hazards. 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing;  Federal  Housing 
Commissioner 

(Docket  No.  N-94-3719;  FR-3473-14-02] 

NOFA  for  Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants 

AGENCY:  Office  of  the  Assist.-.nJ 
Secretary  f^r  Housii-.J-FViii-ral  Housing 
Commissiont-r.  HlT). 
ACTION:  Notii  e  of  fundina  avj; lability. 


SUMMARY:  The  Department  reqiiests 
applic.itions  from  ir.temedhirit^s 
set'kinj;  to  ndmini.'^ter  i',r3nf  funds  as 
described  in  the  body  of  this  NOFA.  An 
Intermediary  t.^.at  applies  to  co\"r  an 
area  smaller  th?in  one  State  mii'st  seek  to 
administer  y^rants  in  a  j'.irisd:',  tion 
coverinB  at  least  one  HUD  ar»a  office. 
Intermediaries  will  receive  fiindinj^,  to 
be  used  as  prot  essing  fees,  from  a 
portion  of  the  S45  million  funning  that 
is  available  for  ter  hnica!  assistance 
grants  to  promote  the  ?bi!ity  of  residents 
of  eligible  low-income  hcu.sing  to 
participate  meaningfullv  in  i.~.f 
preser\atiGn  process  estob!isi;ed  by  the 
Emergent.y  Low  Inc  o'ne  Hoi;si;ii^ 
Preservation  Act  of  1987  (ELIHPA)  and 
the  Low-Inc  ome  flousing  Pres-^rvation 
and  Resident  Homeownership  Act  of 
1990  (LIHPRHA).  The  NOFA  describes 
the  te(  hnica!  assistance  grants  that  will 
be  made  available  through 
intermediaries  and  the  sele<  tion  criteria 
that  will  be  used  for  those  grints: 
however  this  is  not  a  retjuest  for 
applications  for  those  direct  tet  hnica! 
assistance  grants. 

Of  the  available  funds,  S13  .S  million 
will  be  available  for  Resident  Capacity 
Grants  and  S31.5  million  will  be 
available  for  Predevelopment  grants. 
Botff  of  these  grant  categories  are 
described  in  Appendix  A  of  ibis  NOFA. 
Dollar  amounts  have  been  made 
availubif^  by  State,  utilizing  the 
Department's  estimates  of  preservation 
activity.  Any  additional  amounts  made 
available  from  the  termination  of  the 
September  3.  1992.  NOFA,  or  by 
appropriation  in  future  years,  if  any, 
will  be  divided  proportionately  between 
the  grant  categories. 

In  the  body  of  this  document  is 
information  concerning  eligible 
intermediary  applicants;  the  fimding 
available  by  State;  HUD's  processing  of 
the  intermediary  applications;  grant 
applicants  eligible  for  technical 
assistance;  and  the  selection  criteria  for 
l>oth  the  intermediary  applicants  and 
technical  assi.stance  grant  applicants. 


Technical  assistance  applicants  should 
be  aware  that  the  determination  of 
Khich  regulatory  requirements  apply  to 
an  applicant's  purchase  depends  on  the 
preservation  program  under  which  the 
owner  has  filed  a  Notice  of  Intent.  Thus, 
applicants  must  comply  with  24  CFR 

fart  248  and  with  either  EUHPA  or 
IHPRHA,  as  appropriate.  (Applicants 
should  note  that  part  248,  as  codified  in 
the  April  1,  1993,  revision  of  the  Code 
of  Federal  Regulations  (CFR)  was 
amended  subsequently  in  a  rule 
published  on  July  13,  1993  (37  FR 
3384),  which  reflects  requirements  of 
the  Housing  and  Community 
Development  Act  of  1992.) 
DATES:  The  deadline  for  submission  of 
intermediary  applications  is  June  6, 
1994.  Applications  .must  be  physically 
received  in  the  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  room  6284,  451  Seventh 
Street,  SVV.,  Washington,  DC  20410.  by 
5  p.m.,  EST,  on  the  due  date. 
ADDRESSES:  Application  kits  for 
intermediaries  may  be  obtained  from  the 
Multifamily  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  room  6284,  451  Seventh 
Street,  SW..  Washington,  DC  20410;  and 
from  the  Multifamily  Housing 
Clearinghouse,  P.O.  Box  6424, 
Rockville,  MD  20850,  telephone  1-800- 
955-2232. 

FOR  FURTHER  INfORMATION  COMTACT: 
Kevin  J.  East,  CKrector,  Preservation 
Division,  Department  of  Housing  and 
I'rban  Development,  room  6284.  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  708-2300.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY  (1-800- 
877-8339)  or  202-708-9300.  (Except  for 
the  "800"  number,  telephone  numbers 
are  not  toll-free). 

SliPPt-EMEHTARV  INFORMATION: 

faperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501-3520).  The 
0MB  control  number  is  2502-0502. 

Background 

On  July  13.  1993,  the  Department  took 
the  unusual  step  of  publishing  a  draft 
Notice  of  Fund  Availability  (58  FR 
37819),  specifically  inviting  public 
comments  on  the  Department's 
proposed  methodology  for 
implementing  the  provisions  of  section 


312  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  (1992 
HCDA).  which  added  sections  251-257 
to  the  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (Pub.  L. 
101-625,  section  601  of  the  National 
Affordable  Housing  Act  (NAHA), 
approved  November  28,  1990) 
CUHPRHA).  The  comment  period 
expired  on  August  28. 1993.  The 
Department  received  a  total  of  26 
comments.  Two  comments  were  from 
legal/advocacy  organizations;  eight  were 
from  low-income  housing  organizations 
that  are  involved  in  development  of  and 
advocacy  for  affordable  housing;  nine 
were  from  tenant  organizations;  three 
were  from  community  development 
corporations;  two  were  from  community 
service  organizations;  one  was  from  a 
local  government  agency;  and  one  was 
from  an  individual  housing  consultant. 

This  NOFA  implements  sections  251. 
252,  253,  255.  256,  and  257  of 
LIHPRFL\,  as  added  bv  section  312  of 
the  1992  HCDA.  This  NOFA  does  not 
implement  section  254  of  LIHPRHA, 
which  will  be  implemented  soon 
through  a  separate  NOFA.  Therefore,  the 
comments  received  on  section  254  as  a 
result  of  the  draft  NOFA  published  July 
13,  1993,  will  not  be  addressed  here,  but 
will  be  considered  in  that  separate 
NOFA. 

The  first  section  of  this  NOFA  is  a 
discussion  of  the  public  comments  and 
modifications  from  the  draft  NOFA  that 
were  made  in  response  to  the  public 
comments  and  as  a  result  of  additional 
HUD  consideration.  The  actual  NOFA 
follows  the  discussion  of  public 
comments  and  begins  with  the  section 
designated  "II.  Purpose  and  Substantive 
Description." 

I.  Public  Comments 

A.  Direct  Technical  Assistance  Grants 

1.  Resident  Notification 

The  proposed  NOFA  required  each 
applicant  for  a  technical  assistance  grant 
to  notify  the  residents  of  the  property  of 
the  application.  Seventeen  commenters 
requested  that  this  requirement  be 
clarified  or  strengthened.  Six 
commenters  requested  that  the 
notification  be  in  writing,  and  be 
required  to  include  a  summary  of  the 
proposed  plan  for  the  property 
including  items  on  the  development 
team,  budget,  and  proposed  tasks.  The 
Department  has  adopted  this 
recommendation. 

A  number  of  commenters  requested 
that  the  notification  advise  that 
residents  themselves  can  also  apply  for 
grant  funds  and  can  endorse  an  eligible 
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organization  of  their  choice.  Several 
others  said  this  information  should  be 
given,  not  by  the  appHcant,  but  by  the 
Department,  possibly  as  part  of  current 
resident  notification  forms  under  24 
CFR  part  248.  The  Department  has 
decided  to  require,  as  part  of  the 
applicant's  resident  notification,  a 
statement  that  residents  may  themselves 
become  eligible  grantees.  One 
commenter  said  the  notice  must  have  a 
name  and  contact  number  for  the 
intermediary  and  the  applicant.  The 
Department  has  implemented  this 
requirement.  The  same  commenter 
suggested  that  intermediaries  be 
required  to  supply  a  copy  of  the 
application  with  translations.  The 
Department  has  decided  that  this 
requirement  would  be  too  burdensome 
on  the  intermediary-  and  too  costly  to 
the  Department.  In  general,  however, 
translation  expenses  would  be 
considered  a  reimbursable  expense 
under  the  grant. 

Three  commenters  expressed  concern 
that  owners  may  thwart  acce.ss  to 
buildings  to  prevent  distribution  of 
notices  and/or  resident  meetings. 
Therefore,  HUD  should  require 
managers  to  provide  addresses  of 
tenants  to  intermediaries,  and  any  costs 
to  owners  would  be  reimbursable.  The 
Department  agrees  that  this  could  be  a 
problem  in  certain  cases.  If  the 
applicant  is  having  difficuhies  getting 
access  to  the  building,  it  may  contact 
the  administering  intermediarj',  who 
will  have  the  authority  to  contact  the 
owner  for  access  to  the  property  and  the 
names  and  addresses  of  residents. 

Twelve  commenters  requested,  as  part 
of  resident  notification,  an  advance 
notification  of  application  submission 
for  technical  assistance,  followed  by  a 
tenant  comment  period.  Many  of  these 
commenters  also  requested  the 
inclusion  of  a  requirement  that  the 
applicants  meet  with  the  residents  prior 
to  application  submission.  The 
comments  ranged  from  requiring  a  15- 
day  notice  prior  to  application 
submission,  to  a  30-day  comment  period 
following  a  resident  meeting,  with  a 
seven-day  notification  that  the  meeting 
itself  will  take  place.  One  commenter 
said  at  least  two  resident  meetings 
should  be  required,  one  informational 
and  one  for  tenant  comment.  One 
commenter  suggested  that  the  tenant 
comment  period  could  partially  overlap 
with  the  administering  intermediary's 
review  of  the  application  so  there  would 
be  less  delay  in  grant  awards.  Another 
said  that  the  general  requirement  to 
notify  all  residents  could  be  too 
burdensome  in  large  projects,  and  when 
owners  are  not  cooperative,  the 


applicant  could  simply  certify  that  a 
public  meeting  was  he  Id. 

The  I^partment  seeks  to  maximize 
resident  participation,  where 
appropriate,  without  unduly  delaying 
the  grant  award  process.  Therefore,  the 
Department  will  require  written 
notification  that  a  resident  meeting  will 
take  place.  This  notification  shall 
include  summarj-  information  on  the 
grant  proposal  and  an  indication  that 
the  residents  will  be  able  to  comment  on 
the  grant  proposal  subsequent  to  the 
resident  meeting.  The  meeting  shall 
occur  at  least  14  days  prior  to 
application  submission  and  resident 
comments  may  be  submitted  to  the 
intermediary  and  the  applicant  during 
that  14-day  period.  If  there  are 
substantive  objections  by  the  residents, 
the  applicant  must  provide  a  response 
to  the  residents  and  to  the  intermediary 
before  the  grant  can  be  awarded.  If 
necessary,  the  applicant  will  meet  again 
with  the  residents  to  resolve  issues.  In 
any  case,  if  a  majority  of  residents  are 
opposed  to  the  application,  the 
application  will  be  rejected. 

2.  Applicant  Eligibility 

Seven  commenters  were  concerned 
with  the  requirement  that,  if  the  owner 
has  not  submitted  a  Notice  of  Intent  to 
sell,  the  applicant  must  have  a  binding 
commitment  from  the  owner  to  sell  to 
the  applicant.  Several  suggested  that  a 
letter  of  intent  to  sell  should  be 
adequate,  others  that  a  letter  to  work 
exclusively  with  the  applicant  should 
be  sufficient.  The  wording  "binding 
agreement  to  sell"  is  statutory;  however, 
the  Department  agrees  that  it  would  be 
impractical  to  require  a  purchase  and 
sale  agreement  before  the  applicant  has 
become  an  eligible  purchaser  under  the 
preservation  program  and/or  has 
become  a  sponsor  with  the  capacity  to 
purchase,  own,  and  manage  the 
property.  Therefore,  the  Department 
interprets  the  binding  agreement  to  sell 
as  an  exclusive  agreement  to  work  with 
the  applicant  entity  towards  a  sale 
unless  it  subsequently  becomes  clear 
that  the  applicant  is  not  moving  towards 
that  goal  in  a  reasonable  and  timely 
manner.  If  the  owner  seeks  to  work  with 
another  entity  without  the  consent  of 
the  applicant,  consultation  with  the 
intermediary  on  what  constitutes  a 
timely  manner  would  be  required. 

Four  commenters  requested  that  HUD 
clarify  what  "seeking  to  purchase  with 
a  majority  of  resident  support  '  means. 
One  suggested  it  should  be  clear  that  the 
intention  of  the  applicant  is  to  become 
an  eligible  purchaser  in  the  first  six 
months  of  the  sale  period.  Several 
thought  applicants  should  be  required 
to  detail  the  method  for  securing 


support  and  adhore  to  that  method.  One 
thought  that  to  require  a  majority- 
supported  preferred  priority  purchase  in 
order  to  receive  later  grant  funds  is  not 
inconsistent  w  ith  the  statute.  The 
application  kit  will  require  that  each 
applicant  detail  its  method  for  securing 
resident  support,  and  this  will  be 
reviewed  by  the  intermediary'  in 
deciding  whether  the  plan  to  achieve  a 
resident-supported  purchase  is 
reasonable  afid  achievable.  In  general, 
applicants  must  adhere  to  their  grant 
plans  to  receive  further  funding. 

Seven  commenters  said  documented 
resident  opposition  to  a  grantee  should 
be  sufficient  to  reject  or  terminate  a 
grant;  four  of  these  commenters  also 
requested  that  resident  withdrawal  of 
support  for  a  grantee  stop  all  funding. 
Two  commented  that  HUD  should  be 
required  to  address  the  reasons  for 
withdrawal  of  funding.  One  commented 
that  residents  should  be  able  to  appeal 
the  selection  of  a  Community-Based 
Nonprofit  Organization  (CBO)  applicant, 
and  that  termination  should  be  allowed 
for  nonperformance. 

The  Department  reiterates  that 
termination  of  a  grant  for 
nonperformance  has  always  been  the 
Department's  practice.  The  Department 
has  included  in  the  NOFA  the  provision 
that  a  majority  of  resident  opposition  to 
the  applicant  prior  to  approval  of  an 
application  would  be  sufficient  for  the 
intermediary  to  reject  the  application.  In 
addition,  a  majority  of  resident  support 
for  another  eligible  entity  at  any  time 
would  be  sufficient  for  termination  of 
the  grant. 

One  commenter  stated  that  Resident 
Capacity  grants  should  only  be  given  to 
groups  that  will  not  seek  to  purchase 
and  recipients  should  be  disqualified  as 
a  priority  purchaser.  Another,  however, 
said  that  potential  purchasers  should 
not  be  categorically  prohibited  from 
receiving  Resident  Capacity  grant  funds. 
One  commenter  said  the  NOFA  should 
maintain  the  Resident  Capacity- 
applicant  concept  that  RCs.  Resident 
Groups  and  Community-Based 
Nonprofit  Housing  Developers  (CBDs) 
are  equally  eligible. 

The  Department  believes  that  the 
statute  is  clear  on  eligibility  in  this  case. 
Nonprofit  community-based  housing 
developers  may  receive  Resident 
Capacity  grants  in  order  to  educate  and 
organize  the  residents  and  resident 
organizations.  However,  in  the  case  of 
competing  applications  for  Resident 
Capacity  grants,  the  intermediaries  will 
give  preference  to  resident  groups  and 
resident  organizations. 

A  c»mmenter  said  that  grantees 
should  be  required  to  demonstrate  fiscal 
standards  or  to  use  grant  funds  to 
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establish  them.  The  Department  has 
included  this  requirement  in  previous 
grant  programs  and  will  continue  to 
include  the  requirement. 

Four  commenters  suggested  that  the 
threshold  for  resident  membership  in 
resident  groups  should  be  raised  to  10% 
of  the  units.  One  suggested  that  all 
recipients  should  have  this  support. 
Another  suggested  that  a  committee 
structure  that  involves  residents  by 
building  or  floor  should  be  required. 
Another  commenter,  however,  felt  that 
the  proposed  NOFA  set  a  realistically 
low  threshold  for  demonstrating 
resident  support  at  an  early  stage  and 
that,  instead,  the  requirement  should  be 
for  ongoing  progress  toward  gaining 
greater  resident  support.  The 
Department  has  not  increased  the 
minimum  unit  threshold,  but  will, 
through  its  guidance  to  intermediaries, 
require  direct  assistance  grantees  to 
show  continued  effort  towards  gaining 
resident  support. 

One  commenter  stated  that  resident 
groups  that  are  not  yet  Resident 
Councils  should  not  be  able  to  apply  for 
Resident  Capacity  grants.  Again,  the 
statute  is  clear  on  this  point — resident 
groups  are  eligible  for  these  grants.  Two 
commenters  felt  that  Resident  Capacity 
grant  applicants  should  be  required  to 
identify  persons  ca^ryttig  out  activities 
and  their  qualifications.  The 
Department  has  clarified  this  in  the 
NOFA. 

One  commenter  suggested  that  joint 
venture  applications  should  be 
permitted  from  any  eligible  applicants. 
The  Department  has  clarified  this  in  the 
NOFA. 

Five  commenters  wanted  clarification 
that  a  Notice  of  Election  to  Proceed 
under  the  provision  of  section  604  of 
LIHPRHA  (Form  9610)  should  count  as 
a  Notice  of  Intent  for  purposes  of 
eli^ihiiity.  The  Department  has  made 
this  clarifn-^dtion.  Two  others  su^estt-d 
that  the  Form  9610  should  make  a 
property  «i!igibie  regardl':!ss  of  whether 
or  not  the  owner  is  currently  prott-eding 
under  the  program. 

The  Department  will  not  allow 
applications  in  properties  when  the 
owner  is  not  proceeding  Lind^r  thj 
program  at  this  time.  A  Form  'ioio  will 
f.oiiiit  as  a  Notice  of  Int-Mit  under  this 
NOFA  only  if  the  owner  has  r.he<  ked 
box  B  on  that  form  and  is  proc;r*ding 
under  the  program.  Not  many  owners 
hiivf  submitted  a  Form  9610  electing  to 
p-or.eed  through  the  LIHPRliA  appraisal 
process,  bat  have  not  subsequently 
submitted  a  Notice  to  the  Department 
indicating  their  intent  to  proceed. 

Three  commenters  suggested 
expanding  the  definition  of  eligible 
applicants.  One  suggested  including 


Community  Action  Agencies,  which 
have  been  servicing  the  low-income 
community  in  all  areas  for  raoi%  than  25 
years,  and  Community-Based  Nonprofit 
Orf  anizations.  One  felt  Statewide 
organizations  should  be  eligible  for 
Resident  Capacity  grants.  The  third 
suggested  that  where  there  is  no  existing 
CBD  (in  rural  or  underserved  areas),  a 
new  CBO  should  be  able  to  align  itself 
with  an  existing  nonprofit  that  has  two 
years  of  experience.  Again,  the 
Department  believes  the  statute  is  clear 
these  are  not  eligible  applicants. 

One  commenter  sought  clarification 
thart  if  the  owmer  is  not  selling,  residents 
can  receive  a  Resident  Capacity  grant. 
Two  commenters  sought  further 
clarification  that  resident  capacity 
grants  are  separate  from 
Predevelopment  grants  and  can  be 
awarded  concurrently  and  to  separate 
organizations.  The  Department  has 
made  both  of  these  clarifications. 

One  commenter  felt  the  word 
"community"  was  vaguely  defined  in 
the  NOFA,  and  that  even  if  an 
organization  has  not  been  active 
throughout  its  entire  region  for  some 
time,  the  organization  should  not  be 
precluded  from  applying  for  a  grant. 
The  Department  has  repeated  the 
statutory  requirement  in  this  case,  and 
believes  it  is  clear. 

One  commenter  requested  that  HOPE 
2  grantees  not  be  required  to  wait  for 
notification  of  termination  of  HOPE  2 
grant  before  applying  for  a  technical 
assistance  (resident  capacity  or 
predevelopment)  grant  because  there 
might  be  HUD  delays.  Be<:.ause  an  owner 
cannot  file  a  Notice  of  Intent  (NOI)  until 
HOPE  2  is  terminated,  the  criterion  for 
previous  HOPE  selectees  should  be  an 
O'Vner's  filing  of  a  NOI.  The  Department 
has  adopted  this  suggestion. 

One  commenter  requested  that 
existing  owner/se l)i;rs  (including 
nonprofits)  should  not  be  able  to  apply 
for  Resident  Capacity  grants.  In  general, 
this  is  the  Dvpa.'imcrit's  requirement, 
with  the  wxception  of  nonprofit  general 
partners  seeking  to  buy  out  their  limited 
partners.  Substantive  objei.tions  from 
r''«dents  in  the  ca.se  of  an  application 
h<ytn  a  nonprofit  gene.'al  partner, 
however,  will  be  consid^■rt'd  hv 
intunnf-diaries. 

One  commenter  was  concemyd  thnt 
grantees  under  the  1992  NOFA  may  not 
be  eligible  to  apply  far  additional  funds 
under  thi.s  NOFA  because  they  are  not 
Community-Based  Nonprofit  Housing 
Developers.  The  Department  considers 
the  statute  clear  and  finds  no  reason  to 
change  the  statutory  requirement  or  the 
NOFA.  Community-Based  Nonprofit 
Organizations  funded  under  the 


previous  NOFA  are  not  necessarily 
ehgible  under  this  NOFA. 

3.  Ehgible  Activities 

Seven  commenters  sought 
clarification  on  eligible  activities  for 
Resident  Capacity  grants.  Suggestions 
for  additional  eligible  activities 
included:  providing  training  on  rights 
and  opportunities  under  LIHPRHA; 
training  on  resident  issues  if  an  owner 
is  not  selling:  hiring  architect  or  other 
consultants  to  advise  residents  during 
the  Preservation  Capital  Needs 
Assessment  (PCNAJ/appraisal  process; 
hiring  a  tenant  coordinator  or  a  project 
manager,  expense  to  cover  phone  and 
copying;  and  legal  services  to  interpret 
preservation  documentation.  The 
Department  has  made  these 
clarifications. 

Seven  commenters  sought 
clarification  on  eligible  activities  for 
Predevelopment  grants.  Suggestions  for 
additional  eligible  activities  included: 
obtaining  a  financial  feasibility  analysis; 
preparing  a  Plan  of  Action  or  Resident 
Homeownership  Plan;  preparing  a 
Transfer  of  Physical  Assets  package; 
tenant  and  board  training  on 
"development"  and  the  preservation 
process;  legal  expenses;  and  hiring  a 
project  manager.  The  Department  Das 
made  these  clarifications. 

Six  commenters  felt  tenant-related 
expenses,  such  as  child  care,  bus  Care  to 
meetings,  and  beverages  at  meetings, 
should  be  allowable.  The  Department 
has  made  this  clarification.  However 
these  expenses  are  only  allowable  to  the 
extent  that  they  support  residents  in 
their  ability  to  participate  in  resident 
meetings  and  in  plemning  for  the  grant. 

Two  commenters  suggested  that 
newly  formed  resident  groups  should  be 
required  to  ensure  a  democratic  process 
developed  in  conjunction  with  the 
National  Alliance  of  HUD  Tenants,  that 
residents  should  have  oversight 
authority  over  recipients,  and  that 
tenant  input  should  be  a  criterion  in 
receiving  additional  funds.  The 
Deparl.T.Gnt  def:idt>d  that  a  requirement 
to  work  with  a  specific  national 
organization  would  be  too  burdensome 
on  the  grantees.  The  Department  is 
(^larifyi.ng  that  residents  should  be 
notified  of  the  progress  of  the  grant,  but 
requiring  resident  oversight  wall  be  too 
burdensome  on  the  grantee  and  the 
intermediaries. 

One  commenter  requested  that  HUD 
consider  the  administrative  structure 
necessary  for  providing  the  grants,  given 
that  the  nonprofit  grantees  may  not  end 
up  being  purchasers/sponsors.  The 
Department  considered  this  issue  and 
believes  the  statutory  intent  is  clear.  The 
creation  of  an  eligible  Community- 
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Based  Nonprofit  Organization  (CBO) 
punhaser  is  a  requinjiiient  of  a 
Comrnunity-B?sr:d  ^Jonpro^li  H'.Lsin" 
Developer  vCDD;  set- king  e  g.'-gnt  to 
purchase  a  prep  rty  undi-r  Lfi^fPFJiA. 
Thd  Dt-partirent  wiH  work  witti 
iuft^rDeJiurios  io  b.icure  that  gr.i;,t  fund 
release  is  not  d>'iayed  dug  t.)  the 
crjatioii  of  .i  rew  .^.;iity.  Funds  ior 
activities  suhspquen'  to  a  punji-ise  offer 
may  be  relfjaseo  to  the  new  entity. 
Haivover.  that  new  entitv  is  p x {.>•■.;' --d  to 
continue  working  -.viih  the  Commuaity- 
Based  Nonprofit  Honking  rtvc-lop-^r 
through  the  turn  of  the  grii^t. 

A  ccmnientor  sug^^ested  that  the 
requireinrnt  that  grBni-f5  be  in 
conform;!nc>jwiih  ippropriate  prt^rain 
regulations  aiid  guidelines  -s  too 
burdensome  on  grantees  and.  rather, 
should  be  a  requireme:.!  of  HLT)  or  ' 
intermediaries  as  part  of  monitoring. 
The  Department  believes  this 
requirement  is  not  too  burdensome.  A 
grantee  may  use  the  grant  to  fund 
administrative  activities  In  order  to 
conform  with  the  grant  and  the 
preservation  programs. 

Three  commenters  felt  HUD  should 
spell  out  a  clear  priority  to  maximize 
grant  funds  to  tenant-coritrolied 
coalitions.  Two  others  requested  a 
requirement  that  all  grantees  obtain 
tenant  group  approval,  to  ensure 
maximum  tenant  control  over  the 
eventual  purchaser.  While  the 
Department  has  clarified  that  resident 
organizations  have  preference  for 
Resident  Capacity  grants,  the 
Department  believes  that  the  other 
priorities  listed  by  the  comnienters  are 
contrary  to  statutory  intent. 

4.  Conflicts  of  Interest 

The  Department  received  six 
comments  on  the  proposed  NOFA's 
conflict  of  inter.?st  requirements.  One 
ccmmenter  believed  Lhat  the 
requirem.^nts  should  be  stronger. 
Another  felt  the  requir.-;rr.ei-!t  should 
involve  disclosure  rather  fh.m  st.-iri 
guidelines,  so  g-oups  could  ro-t-nue  to 
work  with  cun>-nt  consultants.  Thr-.-e 
com.nientcrs  believed  that  the  ccnflici  of 
interest  requin-rrjents  should  require 
grint  recipients  to  cert:^  tr-jt  there  is 
no  violation  of  the  Related  Party  rule,  as 
defined  in  24  CFR  242. 101.  Farther,  to 
prevent  "straw"  buyers,  the  Related 
Party  Rule  should:  apply  to  entities 
Cher  than  individuals  (e.g., 
corporations  and  partnerships);  prohibit 
an  identity  of  interest  with  a  for-profit 
owmer,  not  prohibit  use  of  consultants 
and  attorneys  who  are  arms  length;  and 
require  all  related  parties  to  make 
disclosures.  One  commenter  felt  the 
applicant  should  also  disclose  any 
intent  to  be  involved  in  mariagement. 
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development,  or  provision  of  sr^rvites 
for  n-.oney.  but  that  cc-Uirmod  use  of 
archij.'us.  rranag-'menl  agents. 
deveJopintnt  con.^ullants.  fcic,  .should 
not  be  prohibited  afier  .-icc;ui-,i;ian. 
Anoth-T  felt  there  s.icuid  not  Ym  a 
blanket  p-oi^ibitiori  or.  3  panto*? 
co;^t.rac;ir..:;  with  o.viit-r  consultants,  as 
lonq  a^  fuU  dist!osun»  is  made  and 
residents.  Ihroi",,-,-)  the-,c  discIos..i:«^,  are 
able  to  have  a  say  in  ppi-onael 
dts.:isior.s.  One  .x;:irr.er.tpr  sviggeGled  a 
requirement  trat  th-  spplicxjnt  subirsit: 
For.ns  2530  for  '.^.-^  applif^r.t  and  ail 
board  membe.'s- .    tirles  of 
ircorporaiion;  .s;>3*enier,;s  of  officers  and 
directors;  financiil  siti'.-mnn'.i  for  the 
last  five  years;  and  a  listin  ;  r.f  properties 
ouTied  and  operated  in  the  last  ten 
years.  This  commence:  felt  that  conflicts 
with  current  management  as  vveil  as  the 
owner  should  be  disclosed. 

The  Department  has  decided  to 
tighten  the  proposed  NOFA's  conflict  of 
interest  requirements.  The  required 
certification  will  state  that  there  has 
been  no  conflict  of  interest  relationship 
during  the  previous  five  years,  and  it 
will  include  a  requirement  that  the 
applicant  not  seek  any  financial  benefit 
from  project  ownership.  The 
Department  has  further  clarified  that 
nonprofit  general  partners  seeking  to 
buy  out  their  Umited  partners  are 
exempt  from  this  rule.  In  addition,  the 
NOFA  will  require  disclosure  to  tenants 
and  to  the  intermediary  to  include  any 
relationship  with  owners.  manage.T-.rnt, 
or  any  other  parties  to  the  sale.  The 
Department  will  al.so  require 
certification  by  the  apphcant  that  it  will 
not  interfere  with  the  tenants'  right  to 
organize. 

5.  Funding 

Six  commenters  requested  that  the 
Department  allow  funding  for  activities 
conducted  prior  to  gra:it  award.  Two  of 
these  specificaliv  made  this  sugge.^^tion 
to  previ  nt  lac  k  of  a.ssistance  where  there 
are  delays  in  funding  that  are  not  the 
fauh  of  the  grnntee— suggesting  funding 
of  activities  beginning  at  the  earlier  of 
award  epprov.al  or  30  days  after 
applkauon  submission,  whicii  is  the 
date  by  which  funds  should  have  been 
awarded.  One  suggestion  was  to  allow 
funding  for  activities  conducted  prior  to 
the  grant  award  and  after  NOI 
submission  because  this  would  be 
consistent  with  other  HUD  programs— 
specifically  the  Department's  Section 
202  (12  U.S.C  1701q)  program.  Under 
the  Section  202  program,  previous 
expenses  must  be  fully  documented  and 
fall  within  application  budget. 

The  Department  has  decided  to  allow 
reimbursement  of  funds  back  to  the  time 
when  the  applicant  became  eligible  for 


gr.-.nt  funds.  For  Resirirnt  Capacity 
.srants  this  will  bo  the  tirre  the  ovvner 
tilts  ony  Noti>.c  of  hUent  to  Pnj<:e.--i.  Fcr 
fredevelopment  grants  this  vv:;i  he  Lhe^ 
time  the  ov^^ler  has  indiratod  an  intent 
to  sell  the  prnperry.  This  decisj.on  was 
bssed  in  p-irt  on  the  in'r^ :;se;l  r-sid^jnt 
n.-5t>;i<uit;on  perid,  whirh  \%-iil 
inherrnrly  deljy  the  time  which  g.'ant 
fuD'is  cr._.  avv8-dtd  and  received  by  tha 
recipient.  While  ^irr»r.ti-v!s  ma,-  c<p 
reimbursed  f.jr  ehgibie  o^;ivi"tie«:  they 
undertake  these  activities  at  ths  >.-  cwn 
risk.  If  a  grant  is  not  S!jbst»que')t!v 
awarded,  there  will  be  no  mecndisi.f-i 
for  compen.sati:>g  the  applicant  To 
qualify  for  reimbursemer.t.  acJivi'i?s 
performed  prior  to  the  grant  award  must 
h-e  eligible  activities  under  the  NOFA 
and  must  be  clearly  identified  in  the 
application  submission  packaee. 
One  ccramenter  requested  that 
residents  be  informed  when  grant  is 
awarded.  The  Department  has  adopted 
this  requirement. 

The  Department  has  rejected  a 
suggestion  that  the  grants  be 
competitive  with  quarterly  awards, 
rather  than  ongoing  awards,  in  order  to 
give  residents  more  time  to  get 
applications  and  formally  comment. 
The  statute  allows  applications  on  a 
rolling  basis,  and  requiring  a  grantee  to 
wait  several  months  for  an  award  could 
hinder  a  resident-supported  purch.ise 
for  the  property. 

One  commenter  was  concerned  lhat 
$200,000  would  not  be  enough  to  cover 
predevelopme.^t  costs  for  most  projects. 
This  fuj?ding  l-mit  is  statutory,  and  the 
Department  has  no  discretion  io  alter 
the  limit. 

Four  commenters  sought  clarifi-vjon 
on  what  terminating  the  current  grant 
program  means.  In  order  to  ensure 
continuity  of  ti-.e  progra.m,  they  su^^iest 
that:  awarders  under  the  Septemotr  3 
1^92.  .NOFA  should  be  able  to  apply  for 
new  funds  as  soon  as  old  funds  a~' 
obh-ated;  grantees  should  not  be  ^t.'i-  to 
receive  giaiiis  ever  the  total  of  tris 
NOFA;  ^nd,  U^iij  ,e  it  is  an  ongrir-j 
proc.'ss.  grant.fs  should  not  iW  required 
to  t  vpena  ail  fuiids  aw.'-rdt-d  in  ti.e  1592 
NOFA.  In  this  NOFA  t'  c  LX-par.T.-.t  is 
allowmg  applu.ations  from  gr-anf,/.-s 
with  activ"  grnnts  under  :he  September 
3,  l')02,  NOFA;  however,  as  awards  are 
made  by  the  intermediary,  the  pr.  vious 
awards  shall  be  terminated.  It  is 
impractical  for  grantees  to  report  to  bt,fh 
the  HI;d  field  olfice  aiid  the 
infermediary  on  ongoing  gr^r  f  st.itas. 
The  total  grant  award  from  both  NOFA.S 
must  not  be  greater  than  the  total 
allowed  in  this  NOFA. 

There  were  ten  comments  on  the 
Department's  method  for  funding 
technical  assistance  grants  on  a  State- 
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by-State  basis.  One  concern  was  that 
basing  fund  allocation  solely  on  active 
Notices  of  Intent,  plus  active  Plans  of 
Action,  will  be  skewed,  because  this 
does  not  directly  correlate  with 
preservation  sales  activity.  The 
Department  should  not  include  cases 
where  owners  have  not  yet  indicated  an 
intention  to  sell;  rather,  funding  for 
predevelopment  grants  should  be  tied  to 
the  number  of  NOIs  to  sell  plus  binding 
sales  commitments.  Another  suggested 
that  the  same  allocation  formula  should 
not  be  used  for  both  Resident  Capacity 
and  Predevelopment  grants.  Several 
commented  that  the  formula  should 
remain  flexible  to  reflect  actual  activity 
levels  in  States,  and  suggested  a  hold- 
back so  that  funds  could  be  reallocated 
according  to  actual  participation  levels. 
Several  others  suggested  a  reallocation 
method  between  States.  The  Department 
seriously  considered  using  only  Notices 
of  Intent  to  Sell  as  the  criteria  for  a  State 
breakdown  of  funding.  The  Department 
cannot  use  binding  commitments  as  an 
indicator,  because  it  will  not  have  these 
in  advance  of  the  State-by-State 
allocation.  However,  experience  from 
the  September  3.  1992,  NOFA  shows 
that  an  owner's  Initial  Notice  of  Intent 
is  only  a  partial  indication  of  what  an 
owner  will  actually  do.  Therefore,  the 
Department  will  not  change  its  method 
for  allocation  by  State.  The  Department 
has  also  decided  not  to  maintain  a 
holdback,  but  will  reallocate  funds 
between  intermediaries  if  levels  of  grant 
activity  justify  a  reallocation. 

One  commenter  requested  HUD  to 
allocate  unused  funds  from  the  1992 
NOFA  using  the  90/10  formula  in  the 
statute,  rather  than  giving  all  unused 
funds  to  technical  assistance  grants.  The 
Department  has  decided  to  allocate 
unused  funds  using  the  90/10  formula. 
Another  commenter  sought  clarification 
of  the  exact  amount  of  funds  available 
from  1992  NOFA  and  how  these  funds 
will  be  divided.  Because  the  1992 
NOFA  is  active,  and  will  be  for  several 
months,  the  Department  cannot  know 
exactly  how  much  will  be  available 
once  the  1992  NOFA  is  terminated. 

6.  Applicant  Selection 

Several  commenters  felt  that  the 
application  review  should  include 
review  of  the  financial  viability  of  the 
property  and  an  analysis  of  the 
development  team,  rather  than  a  simple 
review  of  the  applicant  itself.  One 
commenter  was  concerned  that  resident 
support  would  override  strong 
underwriting  criteria.  The  Department 
has  chosen  not  to  amend  this  selection 
criteria,  but  will  also  instruct 
intermediaries  reviewing 
Predevelopment  grant  applications  to 


conduct  a  review  on  the  feasibility  of 
the  purchase,  including  a  review  of  the 
development  team. 

One  commenter  requested  that  if  any 
award  is  made  by  an  intermediary  or 
HUD.  the  procurement  requirements  of 
0MB  Circular  A-110  should  be  deemed 
to  have  been  met.  This  would  permit 
continuity  of  service  for  consultants 
who  were  identified  by  grantees  prior  to 
the  availability  of  Federal  funds.  The 
Department  finds  it  unnecessary  to 
address  this  in  the  NOFA.  However,  if 
the  organization  is  currently  meeting  the 
OMB  requirements,  the  Department 
anticipates  that  the  organization  will 
continue  to  do  so  under  another  grant. 

A  commenter  pointed  out  that  the 
NOFA  says  grants  are  awarded  within 
30  days,  and  that  this  should  be 
sfiecified  as  30  calendar  days.  Another 
commenter  requested  that  the  NOFA 
specify  the  appeals  process  to  HUD.  The 
E)€partment  has  adopted  both  of  these 
suggestions  in  this  NOFA. 

Several  commenters  recommended 
requiring  intermediaries  to  explain  why 
an  application  was  not  funded  or  why 
items  within  an  application  were  not 
funded.  The  Department  has  adopted 
this  recommendation. 

One  commenter  suggested  that 
applicant  resident  groups  should  be  able 
to  request  the  intermediary  to  provide 
expertise  and  assistance  in  grant 
activities.  Because  the  Department  does 
not  wish  to  have  intermediaries 
performing  activities  inconsistently 
across  the  country,  it  has  not  made  this 
a  requirement  of  intermediaries. 

Eleven  comments  were  received 
regarding  the  NOFA's  guidance  on 
competing  applications.  One  area  of 
concern  was  the  time  by  which  another 
application  could  be  received.  Several 
commenters  suggested  allowing  an 
applicant  30  days  to  gain  support, 
others  suggested  20  days,  another  14 
days.  Several  commenters  also 
suggested  giving  the  intermediary 
additional  review  time  should  two 
applications  be  received.  Several 
oommenters  felt  the  intermediary 
should  attempt  to  resolve  the  situation 
or  require  that  competing  applicants 
meet  and  attempt  to  come  to  a 
resolution.  Three  commenters  suggested 
that  in  the  case  of  dual  applicants,  a 
clear  priority  should  be  for  resident 
groups  and  resident  councils  over 
Community-Based  Nonprofit  Housing 
Developers. 

The  Department  has  decided  if  a 
second  application  is  received  within  30 
days  of  receipt  of  the  first  application, 
the  intermediary  will  have  an  additional 
20  days  to  complete  the  review  of  both. 
If  the  applications  are  for  a  Resident 
Capacity  grant,  the  intermediary  will 


give  funding  preference  to  a  resident 
group  or  a  Resident  Council  over 
another  applicant.  If  there  are 
competing  Predevelopment  grant 
applicants  and  both  are  otherwise 
acceptable,  the  intermediary  will  send 
back  the  applications  and  give 
applicants  an  opportunity  to  meet, 
explain  differences  to  tenants,  and  come 
to  a  resolution/compromise.  If  no 
compromise  is  reached  the  intermediary 
would  fund  the  applicant  that  it  found 
most  capable  of  performing  grant  and 
nonprofit  sponsor  activities.  The  fact 
that  a  nonprofit  developer  is  receiving  a 
Predevelopment  grant  would  not 
preclude  a  separate  resident  group  from 
getting  a  Resident  Capacity  grant. 

B.  Selection  of  Intermediaries 

1.  Fee  Structure 

Twelve  commenters  were  concerned 
that  the  proposed  fee  structure  for 
intermediaries  would  not  yield 
sufficient  funds  to  cover  the  scope  of 
services  listed  in  the  NOFA.  The 
proposed  NOFA  contemplated  a  $5,000 
start-up  fee.  plus  2  percent  of  the  grant 
awards  for  the  State  or  States  in  which 
the  intermediary  administered  grants. 
Suggestions  ranged  from  4  to  5  percent 
of  the  grant  awards.  One  commenter 
suggested  that  the  minimum  start-up  fee 
should  be  $15,000  so  smaller  States  will 
participate.  Several  others  suggested 
that  the  fee  should  vary  according  to  the 
level  of  activities  that  the  intermediary 
is  performing. 

The  Department  considered  seriously 
the  appropriateness  of  the  fee  and 
awarding  a  different  level  of  funding  to 
intermediaries  performing  a  higher  level 
of  activities.  The  Department  has  chosen 
a  processing  fee  structure  through 
which  each  intermediary  will  receive  a 
$15,000  start-up  fee  and  five  percent  of 
each  technical  assistance  grant  it 
administers,  which  will  be  allocated  as 
the  grants  are  disbursed.  Each 
intermediary  will  also  receive  a  flat  fee 
of  $500  for  each  grant  application 
rejected.  If  a  selected  intermediary 
receives  no  grant  applications,  it  will 
receive  only  the  start-up  fee. 

2.  Intermediary  Selection 

At  least  one  commenter  felt  that  the 
Department  should  give  preference  to 
local  intermediaries,  then  State  and 
regional  intermediaries,  over  national 
intermediaries.  The  Department  has 
decided  to  allow  sub-State 
intermediaries  in  areas  where  there 
appears  to  be  enough  preservation 
activity  to  justify  a  sub-State 
intermediary.  However,  any  sub-State 
intermediary  must  apply  to  administer 
grants  in  a  geographic  area  covering  at 


least  tme  HUD  area  office.  In  most 
States,  any  economies  of  state  would  be 
lost  if  there  was  more  than  one 
intermediary.  In  its  review  of 
intermediaries  the  Department  will 
review  and  rate  all  local  intermediaries 
before  reviewnng  State  and  regional 
intermediaries.  However,  the 
Department  will  consider  the  capacity, 
experience,  and  point  scores  of  all  local, 
State  and  regional  intermediaries  before 
making  final  intermediary  selection. 
National  intermediaries  will  be  chosen 
for  those  areas  for  which  no  other 
acceptable  intermediary  has  applied. 

Concern  from  eleven  commenters  lead 
to  suggestions  that  outside  parties, 
particularly  resident  groups,  should  be 
able  to  comment  on  the  applications 
and  selections  of  intermediaries. 
Because  the  selection  of  intermediary 
grantees  is  competitive,  the  disclosure 
of  grant  applications  would  be  in 
violation  of  section  12  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3537a), 
and,  therefore,  the  Department  cannot 
implement  this  suggestion. 

One  commenter  suggested  that 
intermediaries  be  required  to  state  in 
their  proposals  how  they  will  deal  with 
the  problem  of  monitoring 
unincorporated  entities  to  ensure  that 
they  act  with  proper  fiscal  standards. 
The  same  commenter  agreed  with  the 
Department's  preference  for  an 
intermediary  handling  berth  Resident 
Capacity  and  Predevelopment  grants.  As 
part  of  its  overall  evaluation  of  each 
Intermediary's  apphcation,  the 
Department  will  evahiate  proposals  to 
deal  with  the  problem  of  monitoring 
fiscal  standards. 

One  commenter  requested  that 
Community  Action  Agencies,  which 
have  been  the  leader  in  services  to  the 
low-income  community  in  all  aieas  for 
more  than  25  years,  be  eligible 
intermediaries.  The  Department  is 
adhering  to  the  statutory  definition  of 
intermediary,  but  to  the  extent  such  an 
agency  has  the  capacity  to  become  an 
eligible  applicant  under  the  guidelines, 
a  CcHmnunity  Action  Agency  could 
apply. 

Several  commenters  suggested  that 
intermediaries  receive  preference  if  they 
have  a  structured  plan  that  maximizes 
resident  participation  in  administrative 
policy  issues.  Another  commenter 
requested  that  HUD  require 
intermediaries  to  work  with  a  tenant- 
based  coalition,  and  if  an  Intermediary 
cannot  develop  this  support.  HUD 
should  administer  the  grants.  The 
Department  will  not  inchMle  this 
requirement  because  tt  would  be  too 
burdensome,  particularly  far  nationaj 
intermediaries.  However,  four 
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commenters  suggested  giving  preference 
to  intermediaries  with  demonstrated 
resident/nonprofit  accountability.  The 
Department  will  give  preference  for 
such  a  demonstrated  track  record. 
One  commenter  recommended 
deleting  language  that  requires 
intermediaries  to  have  a  record  of 
service  in  "multiple  communities" 
because  the  language  is  vague  and 
confusing.  The  requirement  is  statutory 
and  therefore  the  Language  remains 
unchanged.  The  Department  does  not 
agree  that  it  is  confusing.  The 
Department  considers  "a  record  of 
service  *  •  •  in  multiple 
communities'*  to  mean  the  intermediary 
has  worked  with  various  types  of 
organizations  within  varied 
communities.  Preferably  these 
communities  would  Include  a  cross- 
section  of  the  geographic  area  for  which 
the  intermediary  is  applying  to 
administer  grants.  The  definition  would 
exclude  an  intermediary  that  has 
worked  solely  in  one  conununity  or 
neighborhooa. 

3.  Intermediary  Tasks 

Seven  commenters  requested  more 
detail  in  the  NOFA  of  the  Department's 
expectations  to  guide  Intermediaries, 
particularly  in  their  monitoring 
activities,  with  standards  and 
timeft^mes.  Several  sought  clarification 
of  the  legal  responsibilities  of  the 
intermediaries,  others  felt  intermediary 
activities  should  be  expanded  and 
negotiated  with  HUD  to  include 
underwriting,  monitoring,  servicing,  site 
visits,  and  technical  assistance 
provision.  One  commenter  sought 
clarification  of  whether  an  Intermediary 
will  act  as  a  delegated  processor  with 
final  grant  authority,  or  whether  it  will 
function  under  some  other  model.  One 
commenter  disagreed  with  negotiating 
the  level  of  activities,  arguing  that  HUD 
should  require  specific  tasks  of  all 
intermediaries  to  get  all  essential  tasks 
covered.  The  Department  has  seriously 
considered  this  issue  and  has  provided 
a  greater  level  of  detail  of  its 
expectations  of  the  intermediaries. 
The  Department  will  not  allow  a 
variety  of  participation  levels  by  * 
intermediaries.  However.  If  an 
intermediary  seeks  to  perform  a  higher 
level  of  activities,  such  as  technical 
assistance,  H  may  apply  to  perform 
these  activities  linder  a  separate  HUD 
NOFA  that  will  impteroent  section  254 
of  LIHPRHA  as  added  by  section  312  of 
the  Housing  and  Community 
Develojmient  Act  of  1992.  That  NOFA  is 
expected  to  be  published  soon. 

One  commenter  stated  that 
intermediaries,  tn  general,  should  not 
have  say  over  who  Is  selected  as  a 


priority  purchaser,  which  consultants 
are  hired,  what  are  the  contract  terms, 
etc  While  the  Department's  regulations 
regarding  priority  purchasers  are 
separate  from  this  NOFA,  the 
intermediaries  will  have  re\'iew 
authority  over  consultants  hired  and 
terms  of  contracts  under  the  technical 
assistance  grants. 

One  commenter  suggested  that  some 
technical  assistance  grantees  may  want 
closer  oversight  and  assistance,  and 
intermediaries  should  be  required  to 
provide  to  those  grantees  what  is  agreed 
upon  in  the  grant.  As  discussed  above, 
and  in  order  to  provide  ccmsistency 
nationwide,  the  grantees  cannot  request 
a  higher  level  of  service  from  the 
intermediaries. 

4.  Accountability 

Three  commenters  suggested  that 
resident  groups  should  be  able  to 
formally  monitor  intermediaries  prior  to 
their  receipt  of  hirther  funding,  and  to 
include  standards  that  encourage 
intermediaries  to  have  accountability  to 
residents  and  nonprofits  without 
micromanagement  by  the  intermediary. 
One  of  these  commenters  suggested  that 
intermediaries  should  show  evidence  of 
a  commitment  to  tenant  organizing; 
another  suggested  a  stronger  conflict  of 
interest  proviso  and  performance 
benchmarks  for  the  intermediary. 
However,  a  fourth  commenter  believed 
oversight  of  intermediaries  should  not 
be  by  tenant  groups  or  other  prospective 
grantees:  rather,  HUD  should  provide 
this  oversight.  This  commenter 
recommended  a  selection  of 
intermediaries  when  the  track  record 
indicates  absence  of  ab\ise.  As  part  of  its 
monitoring  of  intennediaries,  the 
Department  will  accept  comments  from 
outside  parties  on  intermediary 
performance  after  intermediary  grants 
are  in  place  and  active.  However,  the 
Department  does  not  find  it  appropriate 
to  include,  nor  does  it  desire  to  delay 
intermediary  funding  by  including, 
resident  groups  directly  in  the 
monitoring  process. 

5.  Other  Comments 

One  commenter  recommended  that 
the  benchmarks  for  Technical 
Assistance  Grantees  be  made  by  the 
Department,  rather  than  left  up  to  the 
intermediary.  The  statute  requires  that 
HUD  work  with  intermediaries  to  come 
up  with  the  performance  benchmarks 
for  the  Predevefopment  Grant  phases. 
The  Department  intends  these 
benchmarks  to  be  consistent  across  the 
country. 

One  commenter  requested 
clarification  that  Intermediaries,  at  their 
own  risk,  may  incur  costs  from  the  date 
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they  are  selected,  as  opposed  to  the  date 
of  contract  execution.  The  Department 
agrees  with  this  request;  however,  no 
actual  fees  will  be  paid  prior  to  the  date 
of  contract  execution  and  the 
intermediary  may  not  begin  funding 
technical  assistance  grantees  prior  to 
such  execution. 

II.  Purpose  and  Substantive  Description 

A.  Authority  and  Background  • 

The  funding  made  available  under 
this  NOFA  is  authorized  by  section  312 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28, 1992)  in 
order  to  provide  assistance  to  resident 
groups  and  Community-Based  Nonprofit 
Housing  Developers  (CBDs)  involved  in 
projects  proceeding  under  the 
provisions  of  the  Emergency  Low- 
Income  Housing  Preservation  Act  of 
1987  (Pub.  L.100-242,  section  201  of  the 
Housing  and  Community  Development 
Act  of  1987,  approved  Feb.  5, 1988) 
(ELIHPA)  or  the  Low  Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990  (Pub.  L. 
101-625,  section  601  of  the  National 
Affordable  Housing  Act  (NAHA). 
approved  November  28, 1990) 
(LIHPRHA). 

The  origins  of  LIHPRHA  are  in 
ELIHPA.  The  purpose  of  ELIHPA  was  to 
preserve  low-income  affordability 
restrictions  on  certain  HUD-insured  or 
assisted  multifamily  projects.  ELIHPA 
authorized  the  use  of  incentives  to 
encourage  owners  to  retain  low-income 
affordability  restrictions  or  to  transfer 
the  property  to  purchasers  who  would 
agree  to  retain  those  restrictions.  The 
fundamental  principles  underlying 
ELIHPA  were  that  the  low-income 
housing  should  be  preserved  for  the 
intended  beneficiaries  and  that  owners 
should  be  guaranteed  a  fair  and 
reasonable  return  on  their  investments. 

ELIHPA  was  intended  to  be  a 
temporary  measure  that  would  allow 
Congress  time  to  fashion  a  permanent 
program  for  the  preservation  of  existing 
low-income  housing  projects.  This 
permanent  program  is  LIHPRHA,  which 
replaced  ELIHPA  except  to  the  extent 
that  section  604  of  NAHA  provides  a 
transition  option  for  certain  owners.  In 
addition,  section  226  of  LIHPRHA 
establishes  the  Resident 
Homeownership  Program,  under  which 
tenants  may  become  homeowners  of 
eligible  low  income  housing.  The 
Department's  regulations  implementing 
these  statutory  provisions  are  set  out  in 
24  CFR  part  248.  (Applicants  should 
note  that  part  248,  as  codified  in  the 
April  1. 1993,  revision  of  the  Code  of 
Federal  Regulations  (CFR)  was  amended 


subsequently  in  a  rule  published  on  July 
13,  1993  (57  FR  3384).  Most 
requirements  under  this  NOFA  were 
imposed  by  title  III  of  the  Housing  and 
Community  Development  Act  of  1992 
and  are  included  in  the  July  13, 1993, 
amendments  to  part  248.) 

B.  Bequest  for  Applications 

Eligible  intermediaries  are  invited  to 
apply  to  administer  funds  under  the 
provisions  of  this  NOFA  (see  Section 
V.A,  "Obtaining  Intermediary 
Applications"  of  this  NOFA).  The 
Department  will  announce  the  selected 
intermediaries  and  will  publish  the 
addresses  of  the  intermediaries  and  the 
date  on  which  applicants  may  apply  to 
intermediaries  for  technical  assistance 
grant  funds.  Selected  intermediaries 
will  also  announce  the  availability  of 
technical  assistance  grant  funds  as 
described  in  Section  III  of  this  NOFA. 

C.  Allocation  and  Funding 

The  purpose  of  this  NOFA  is  to  make 
available  $45  million  in  funds  to  and 
through  intermediaries  for  eligible 
resident  and  community  organizations. 
The  dollar  amounts  will  be  made 
available  on  a  State-by-State  basis  for 
two  types  of  grants:  Resident  Capacity 
grants  and  Predevelopment  grants.  The 
description  of  how  funds  will  initially 
be  divided  by  State  is  listed  in 
Appendix  B  of  this  NOFA.  The 
Department  will  rate  local 
intermediaries,  then  State 
intermediaries,  then  regional 
intermediaries  before  making  selections 
for  each  geographic  area.  Some  States 
may  be  subdivided  for  purposes  of  the 
NOFA  activities  if  there  are  a  sufficient 
number  of  eligible  low-income  housing 
projects  in  the  State  to  justify  sub-State 
intermediaries.  Local  or  sub-State 
intermediaries  applying  to  perform 
grant  administration  activities  must 
apply  to  perform  activities  covering  at 
least  the  jurisdiction  of  one  HUD  area 
office.  The  Department  will  generally 
favor  local  or  sub-State  intermediaries 
over  State  intermediaries,  and  will  favor 
State  intermediaries  over  regional 
intarmediaries. 

However,  before  making  the  final 
intermediary  selections,  the  Department 
will  assess  the  overall  capacity  and 
experience  of  intermediary  applicants.  If 
no  intermediary  applicant  applies  to 
administer  grants  in  a  particular  State  or 
area,  the  Department  will  select  a 
national  intermediary  to  perform  those 
activities  in  that  State  or  area.  If  no 
acceptable  application  is  received  from 
a  national  intermediary,  the 
Department's  field  offices  will 
administer  the  Resident  Capacity  and 
Predevelopment  grants  for  all  areas  not 


covered  by  local.  State,  or  regional 
intermediaries. 

The  Preservation  Technical    • 
Assistance  Grant  program  that  is 
currently  being  administered  by  the 
Department,  in  accordance  with  a 
NOFA  published  on  September  3, 1992. 
at  57  FR  40570  (as  amended  at  57  FR 
56929  (December  1, 1992)  and  58  FR 
8766  (February  17. 1993)),  will  be 
terminated  at  intermediary  selection.  A 
portion  of  the  uru-eserved  funds  from 
that  earlier  NOFA  will  be  made 
available  under  this  NOFA  through  the 
intermediaries.  Grantees  active  under 
the  September  3. 1992.  NOFA  will 
continue  under  that  grant  program 
unless  they  apply  for  and  receive  funds 
under  this  NOFA. 

The  two  forms  of  technical  assistance 
grants  that  will  be  made  available 
through  intermediaries  are  Resident 
Capacity  grants  and  Predevelopment 
grants.  "These  are  described  in  Appendix 
A  to  this  NOFA.  Of  the  $45  million 
available  from  FY  1993  and  1994 
appropriations,  $13.5  million  is 
available  for  Resident  Capacity  grants 
and  $31.5  million  is  available  for 
Predevelopment  grants.  Of  any 
additional  funds  made  available  under 
this  program,  30  percent  will  be  set 
aside  for  Resident  Capacity  grants  and 
70  percent  for  Predevelopment  grants. 
The  dollar  amounts  available  to  the 
individual  resident  and  community 
organizations  shall  be  limited  to  $30,000 
for  Resident  Capacity  grants  and 
$200,000  for  Predevelopment  grants. 
The  Predevelopment  grants  will  be 
funded  in  at  least  two  phases.  The 
performance  benchmarks  for  these 
phases  will  be  negotiated  between  the 
Department  and  selected  intermediaries 
prior  to  technical  assistance  application 
submission. 

III.  Intermediaries 

A.  Eligible  Intermediaries 

(1)  General  Definition 

An  eligible  intermediary  applicant  is 
a  local.  State,  regional,  or  national 
nonprofit  or  quasi-public  organization 
or  a  State  or  local  housing  agency  that 
has  as  a  central  purpose  of  its 
organization  the  preservation  of  low- 
income  housing  and  the  prevention  of 
displacement  of  low-  and  moderate- 
income  residents.  An  eligible 
intermediary  must  not  receive  direct 
Federal  appropriations  for  operating 
support.  All  intermediaries  must  have  a 
record  of  service  to  low-income 
individuals  or  community-based 
nonprofit  housing  developers  in 
multiple  communities,  and  must  meet 
the  standards  of  fiscal  responsibilities 
established  in  0MB  Circulars  A-110 
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and  A-122  or,  if  a  State  or  local  agencv 
24  CFR  85  and  0MB  Circular  87.  In       ' 
addition,  intermediaries  must  have 
experience  with  the  allocation  or 
administration  of  grant  or  loan  funds. 
(Copies  of  0MB  circulars  are  available 
from  E.O.P.  Publications,  room  2200. 
New  Executive  Office  Building, 
Washington,  DC  20503,  telephone  (202) 
395-7332.  (This  is  not  a  toll-free 
number.)  There  is  a  limit  of  two  free 
copies.) 

(2)  Intermediary  Categories 

(a)  A  national  nonprofit  applicant 
must  also  have  been  in  existence  for  at 
least  five  years  and  be  classified  as  an 
exempt  organization  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986. 

(b)  A  regional.  State  or  local  nonprofit 
applicant  must  also  have  been  in 
existence  for  at  least  three  years  and 
either  be  classified  as  an  exempt 
organization  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986  or  be 
recognized  otherwise  as  a  tax-exempt 
entity. 

(c)  A  State  or  local  agency.  This 
category  includes  public  housing 
agencies  and  State  housing  finance 
agencies. 

B.  Fees 

Each  selected  intermediary  will 
receive  processing  fees.  The  fees  will 
include  a  start-up  fee  of  $15,000  and  an 
additional  fee  of  five  percent  of  each 
technical  assistance  grant  the 
intermediary  administers,  which  will  be 
allocated  as  the  grants  are  disbursed. 
These  fees  are  based  on  the 
intermediary  performing  the  following 
activities:  Announcing  the  availability 
of  grant  funds;  producing  and 
distributing  application  kits:  accepting, 
reviewing  and  approving  and/or 
rejecting  grant  applications;  executing 
grant  agreements;  disbursing  grant 
funds;  monitoring  the  grantees' 
activities  under  the  grant  award; 
monitoring  compliance  with  the  grant 
agreement  through  the  term  of  the  grant; 
and  maintaining  documentation  of  grant 
activities  for  the  Department's 
monitoring  of  the  intermediarv-. 
Intermediaries  will  be  legally 
responsible  to  the  Department  for 
approving  eligible  applicants,  activities, 
and  budgets,  and  shall  maintain  all 
correspondence  with  and 
documentation  regarding  the  technical 
assistance  grantees  for  not  less  than  five 
years.  All  intermediaries  will  receive 
the  start-up  fee  when  the  intermediary 
contract  is  executed.  Intermediaries  will 
draw  down  five  percent  of  each 
technical  assistance  grant  award  at  the 
time  those  awards  are  disbursed,  not  to 


exceed  five  percent  of  the  total  funds 
available  to  the  jurisdiction.  If  an 
intermediary  reviews  and  rejects  a 
technical  assistance  application,  it  will 
receive  an  administrative  fee  of  $500.  If 
an  intermediary  receives  no  technical 
assistance  grant  applications,  it  will 
receive  only  its  start-up  fee.  On 
occasion,  the  Department  will  review 
grant  activity  to  determine  if 
reallocation  of  funds  between 
geographic  regions  is  necessary. 

C.  Eligible  Tasks 

Intermediaries  may  apply  for  one  or 
both  parts  of  the  intermediary  tasks 
described  in  this  NOFA.  The'two 
distinct  tasks  are: 

•  Administering  Resident  Capacity 
grants;  and 

•  Administering  predevelopment 
grants.  Through  its  application,  an 
intermediary  must  describe  the  specific 
jurisdiction  in  which  it  proposes  to 
perform  such  tasks. 

There  will  be  no  duplication  of 
geographic  coverage  for  any 
administrative  task.  In  States  where 
there  is  sufficient  preservation  activity 
to  justify  sub-State  intermediaries,  State 
or  regional  intermediaries  may  apply  to 
perform  activities  in  areas  that  include 
the  jurisdiction  of  one  or  more  HUD 
field  offices.  In  no  case  will  a  field  office 
jurisdiction  be  subdivided  for  purposes 
of  intermediary  selection  for  grant 
administration.  To  assure  maximum 
geographic  coverage  by  intermediaries. 
HUD  may  negotiate  geographic  coverage 
with  intermediaries  as  part  of 
intermediary  selection. 

Specific  tasks  for  all  intermediaries 
will  include  the  following: 

•  Advertising  fund  availability  for  the 
jurisdiction  overseen. 

•  Producing  and  distributing  grant 
application  kits.  (A  sample  kit  will  be 
provided  by  the  Department.) 

•  Accepting  grant  applications. 

•  Reviewing  and  approving  or 
rejecting  grant  applications. 

•  Executing  grant  agreements.  (A 
draft  grant  agreement  will  be  provided 
by  the  Department.) 

•  Vouchering  for  funds  through  the 
Department. 

•  Disbursing  grant  funds. 

•  Monitoring  activities  under  the 
grant,  including  compliance  under  the 
grant  agreement,  throughout  the  term  of 
the  grant. 

•  Reporting  to  the  Department  at  least 
quarterly  on  the  status  of  applications, 
grant  awards,  grantee  activities,  and 
funds  expended. 

•  Maintaining  grant  documentation 
for  HUD  monitoring  and  audits. 


D.  Ineligible  Intermediary  Activities 

Intermediaries  may  not  receive 
payment,  directly  or  indirectly,  from  the 
proceeds  of  grants  they  have  approved. 
In  addition,  intermediaries  may  not 
provide  other  services  to  grant 
recipients  with  respect  to  the  specific 
properties  for  which  the  grant  has  been 
awarded. 

£".  Selection  Criteria 

1.  Threshold 

Intermediaries  must  meet  minimum 
criteria  described  in  Section  III.A. 
"Eligible  Intermediaries."  of  this  NOFA 
If  in  its  review  the  Department 
determines  that  the  applicant  does  not 
meet  the  threshold  criteria,  the 
application  will  be  rejected.  If  the 
application  does  meet  the  threshold 
criteria,  then  the  Department  will  select 
intermediaries  through  a  rating  and 
ranking  competition  described  in 
Section  III.E(2)  of  this  NOFA. 

2.  Preferences  and  Factors  for  Award 

The  intermediary  applications  will  be 
rated  and  ranked  on  a  point  system, 
with  the  maximum  point  score  of  100. 
The  Department  will  first  rate  and  rank 
any  local  or  sub- State  intermediary 
applications,  then  all  State  intermediary 
applications,  and  then  regional 
applications.  In  general,  the  Department 
will  give  preference  to  local 
intermediaries,  as  discussed  in  Section 
11. C,  "Allocation  and  Funding",  of  this 
NOFA;  however,  capacity,  experience, 
and  overall  points  for  these 
intermediaries  will  be  considered  before 
selection.  The  Department  may  establish 
a  threshold  score  on  capacity  and 
experience  that  local  applicants  must 
meet  in  order  to  qualify  for  funding 

After  selecting  local.  State,  and 
regional  intermediaries,  the  Department 
will  rate  and  rank  all  national 
intermeaiary  applications  to  select  an 
intermediary  in  States  or  regions  for 
which  no  other  eligible  intermediarv. 
acceptable  to  the  Secretary,  has 
submitted  a  proposal  to  participate  If 
no  such  national  intermediary  applies  to 
perform  NOFA  activities,  the 
Department,  through  its  field  offices, 
will  administer  technical  assistance 
grant  funds  for  all  areas  without  an 
acceptable  intermediary.  The 
Department  will  consider  joint  venture 
applications  as  long  as  one  eligible 
intermediary  is  identified  in  the 
application  as  the  primary  applicant. 
The  rating  points  will  be  allocated  based 
on  the  categories  below: 

(a)  Preservation  Experience.  (30 
points)  The  Secretary  shall  give  rating 
points  to  applications  from  eligible 
intermediaries  based  on  expertise  or 
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experience  with  ELIHPA  and  UHPRHA. 
Maximum  points  will  be  given  to 
applicants  with  significant 
demonstrated  expertise  or  experience 
with  ELIHPA  or  UHPRHA. 

(b)  Range  of  Activities.  (10  points) 
These  points  will  be  given  to 
organizations  applyir^  to  administer 
both  the  Resident  Capacity  grants  and 
the  Predevelopment  grants,  rather  than 
applying  to  administer  just  one  of  those 
grant  programs. 

(c)  Direct  Experience.  (30  points) 
Rating  points  will  be  given  to 
intermediaries  based  on  their  direct 
experience  in  performing  the  tasks  for 
which  they  have  apphed.  This  would 
include  administration  of  grants  to 
resident  organizations,  administration  of 
grants  to  nonprofit  organizations  and 
State  or  local  agenoes,  and  monitoring 
of  nonprofit  grantees.  The  Department 
will  not  assign  preference  to 
intermediaries  with  experience  in 
administering  Federal  grants,  but  may 
exclude  applicants  that  have  failed  to 
perform  under  prior  contracts  of  a 
similar  nature. 

(d)  Organizational  Capacity.  (30 
points)  Each  applicant  will  be  rated  on 
its  organizational  capacity  to  implement 
its  plan  to  administer  grants.  Each 
applicant  should  submit  evidence  that 
its  organization  can  implement  the 
propmed  activities  in  an  efficient 

,  manner,  based  on  demonstrated 
organizational  capacity  and  staff 
expertise. 

IV.  Responsibilities  of  Intermediaries 

A.  General 

Intermediaries  will  be  responsible  for 
performing  the  tasks  listed  in  Section 
III.C.  "Eligible  Tasks."  of  this  NOFA. 
The  technical  assistance  grant  program 
that  the  intermediaries  will  be 
administering  is  described  in  detail  in 
Appendix  A  to  this  NOFA. 

B.  Timeframes 

Once  funding  availability  is 
advertised  by  the  intermediary  for  its 
jurisdiction,  technical  assistance 
applications  will  be  submitted  to  the 
intermediaries  on  an  ongoing  basis.  If 
the  applications  are  acceptable,  grants 
must  be  awarded  no  later  than  30 
calendar  days  after  a  complete 
application  is  recaved  by  the 
intermediary.  IT  the  application  is  found 
to  be  substantially  complete  (i.e.,  there  ^ 
are  no  missing  exhibits),  but  technically 
deficient  (i.e..  an  exlubit  does  not 
adequately  meet  the  application 
requirements),  the  intermediary  shall 
send  the  applicant  a  deficiency  letter 
and  allow  14  days  lor  resubmission  of 
deficient  exhibits.  The  intermediary  will 


have  an  additicmal  30  days  to  review 
and  approve  an  application,  following 
receipt  of  applic8ti(A  revisions.  If  the 
application  is  not  sa^Ktantially 
complete,  it  will  be  rejected. 

C.  Technical  Assistance  Grant  Selection 
Criteria 

1.  Resident  Capacity  Grants 

All  Resident  Capacity  applicants  vdll 
receive  an  application  kit,  which  will  be 
produced  and  distributed  by  the 
intermediary.  A  sample  application  kit 
will  be  provided  to  the  intermediaries 
from  the  Department.  Applications  will 
be  accepted  on  an  ongoing  basis,  and  all 
acceptable  applications  will  be 
approved  unless  there  are  no  funds 
available  for  Resident  Capacity  grants. 
Intermediaries  must  review  and  approve 
or  reject  applications  for  Resident 
Capacity  grants  based  on  the  following 
threshold  criteria: 

(a)  The  applicant  meets  the  eligible 
applicant  criteria  listed  in  paragraph  A 
of  Appendix  A  to  this  NC^A. 

(b)  The  applicant  is  applying  for 
funds  for  eligible  activities  listed  in 
paaagraph  D(l)  of  Appendix  A  to  this 
NCffA. 

(c)  The  applicant  has  notified  the 
residents  of  its  applicaticm  in 
accordance  with  paragraph  B  of 
Appendix  A  to  this  NOFA 

(d)  The  plan  for  promoting  the  ability 
of  residents  to  participate  meaningfully 
in  the  preservation  process  is  reasonable 
and  feasible. 

bi)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  associated  wath  the  grant 
activities. 

(f)  The  estimate  of  time  necessary  to 
achieve  completion  of  activities  and 
delivery  of  products  is  reasonable  and 
realistic  and  within  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

2.  Predevelopment  Grants 

All  Predevelopment  grant  applicants 
will  receive  an  application  kit  that  will 
have  been  produced  and  distributed  by 
the  intermediary.  A  sample  application 
kit  will  be  provided  to  the 
intermediaries  fitjm  the  Department. 
Applications  will  be  accepted  on  on 
ongoing  basis,  and  all  acceptable 
applications  will  be  approved  unless 
there  are  no  fimds  erailable  lor 
Pndevelopmeat  gmits.  Iniemedicries 
must  review  and  approve  or  reject 
applicatioBS  far  ftedevekipmeiit  grants 
based  on  the  foUowing  thrasfai^ 
criteria: 

(a)  The  applicant  meets  tbetAigible 
appUcaaat  critefia  listed  ia  jwragrapli  A 
of  Appendix  A  to  this  NOFA; 


(b)  The  applicant  is  applying  far 
eligible  activitieB  Bsted  in  paragraph 
D(2)  of  Appmdix  A  to  this  NCWA; 

(c)  The  applicant  has  notified  the 
residents  of  its  application  in 
accordance  with  paragraph  B  of 
Appendix  A  to  this  NOTA; 

(d)  The  plan  for  promoting  and 
achieving  a  resident  supported  purchase 
of  the  property  must  be  reasonable  and 
feasible  and  in  conformance  with  the 
appropriate  program  regulations  and 
guidelines.  This  will  incliide  an 
evaluation  of  the  e)q>erience  and 
capacity  of  the  applicant's  development 
team; 

(e)  The  budget  submitted  with  the 
application  reflects  reasonable  costs 
directly  associated  with  the  grant 
activities  that  would  result  m  the 
development  of  a  feasible  ptudiase:  and 

(0  The  estimate  of  time  necessary  to 
achieve  completioD  of  activities  and 
delivery  of  products  is  reasonehle  and 
realistic  and  widiin  the  time  frames  set 
forth  in  the  applicable  program 
regulation. 

3.  Competing  Grant  Applications 

If  a  sec(»)d  technical  assistance 
application  is  received  within  30  days 
of  receipt  of  the  first  application  for  any 
property,  and  if  that  application  is  for 
the  same  grant  category,  the 
intermediary  shall  have  an  addStional  20 
days  to  review  both  applications.  The 
total  review  time  for  any  grant  cannot 
exceed  50  da3rs.  If  the  competing 
appUcations  are  for  Resident  Capacity 
grants,  resident  group>s  and  Resident 
Councils  shall  have  priority  over  other 
applicants.  If  the  competing 
applications  are  for  Predevelopment 
grants,  and  both  are  found  technically 
acceptable,  the  Intermediary  will  return 
the  applications  with  instructions  that 
the  applicants  meet  together  and  wMi 
the  residents  to  reach  a  resolution  for  a 
final  application.  If  no  compromise  is 
reached,  the  intermediary  vrHl  approve 
the  appUcant  that  die  intermediary  finds 
most  capable  of  performing  grant  aid 
nonprofit  sponsor  activities.  In  additicm. 
in  the  case  of  any  application,  ff  there 
is  an  indication  that  a  majority  of  die 
residents  oppose  the  appficanf  s 
selection,  th8t«]^ic8tion  shall  be 
denied. 

4.  Decision  Not  To  Fund 

In  any  denial  of  award  letter,  die 
intermediary  shall  be  reqnifed  ta 
explain  die  reasons  lor  ito 
detemwation.  fa  addition,  if  the 
iiilfiniediaiy  maheaadalaHWiaalioB 
that  results  ia  a  leductiaa  afyrepaaed 
grant  ftnids,  that  detamteattmi  4MI 
also  be  explained  in  writing. 


5.  Appeals 
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If  an  application  for  either  a  Resident 
Capacity  grant  or  a  Predevelopment 
grant  is  denied,  the  applicant  will  have 
the  right  to  appeal  that  denial  to  the 
Department.  The  appeal  must  be  made 
within  45  days  of  application  rejection 
to:  Multifamily  Preservation  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  NW..  room 
6284,  Washington  DC,  20410.  The 
Department  will  make  a  binding 
determination  within  45  days  of  the 
appeal. 

6.  Award  Notification 

If  an  applicant  is  awarded  and  accepts 
a  Resident  Capacity  or  Predevelopment 
grant,  the  applicant  must  inform  the 
residents  of  the  property  about  the 
award,  by  posting  a  notice  or  through  a 
resident  meeting  or  both,  within  three 
weeks  of  the  applicant's  acceptance  of 
the  award. 

V.  Intermediary  Application  Process 

A.  Obtaining  Intermediary  Applications 

Intermediary  application  kits  are 
available  from  the  Multifamily 
Preservation  Division,  Department  of 
Housing  and  Urban  Development,  room 
6284.  451  7th  Street,  SW.,  Washington. 
DC  20410;  telephone  (202)  708-2300; 
and  the  Multifamily  Housing 
Clearinghouse.  P.O.  Box  6424, 
Rockville,  MD  20850.  telephone  1-800- 
955-2232. 

B.  Submitting  Applications 

Applications  will  be  submitted  to  the 
Multifamily  Preservation  Division 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW.,  room , 
6284,  Washington,  DC  20410. 
Applications  must  be  received  no  later 
than  June  6, 1994.  No  facsimiled 
(FAXed)  applications  will  be  accepted. 
Any  application  received  after  5:00 
p.m.,  E.D.T.,  on  the  due  date  will  not  be 
accepted  for  processing  and  will  be 
returned  to  the  applicant.  Any 
corrections  to  deficient  applications 
made  in  accordance  with  Section  V.E  of 
this  NOFA  may  be  transmitted  by 
facsimile;  however,  the  original 
subsequently  must  be  submitted  by 
mail. 

C.  Submission  Requirements 

An  intermediary  must  provide  the 
following: 

(1)  A  completed  application, 
including  the  following,  as  applicable: 

(a)  0MB  Standard  Form  424; 

(b)  Identification  of  proposed 
geographic  area  in  which  it  will  perform 
intermediary  activities; 


(c)  Information  about  how  the 
applicant  meets  the  Factors  for  Award 
listed  in  Section  ffl.E(2)  of  this  NOFA; 

(d)  Information  about  the  applicant, 
including  its  history,  its  staff  and  their 
qualifications,  and  its  experience; 

(e)  Summary  of  plan  to  advertise  grant 
availability,  distribute  applications, 
review  applications,  disburse  funds,  and 
monitor  activities  under  the  grant; 

(0  Evidence  of  tax  exempt  status,  if 
applicable; 

Ig)  Certification  that  the  intermediary 
will  not  receive  payment,  directly  or 
indirectly,  from  the  proceeds  of  the 
grants  it  has  approved; 

(h)  Certification  that  assistance 
provided  under  this  NOFA  will  not  be 
used  to  supplant  or  duplicate  other 
resources  for  the  proposed  activities. 
For  purposes  of  this  paragraph,  "other 
resources"  means  resources  provided 
from  any  source  other  than  under  this 
NOFA; 

(i)  Other  disclosures,  certifications, 
and  assurances  (including  Drug-Free 
Workplace  and  Anti-Lobbying 
certifications),  as  required  under  the  law 
and  this  NOFA;  and 

(j)  Other  information  and  materials  as 
may  be  described  in  the  application  kit. 

D.  Intermediary  Selection  Process 

The  selection  process  for 
intermediaries  consists  of  a  threshold 
screening  to  determine  whether  the 
application  meets  the  technical 
requirements  for  application  submission 
contained  in  this  NOFA  and  the 
application  kit.  If  the  application  meets 
the  technical  requirements,  it  will  be 
reviewed  and  ranked  by  the 
Preservation  Division  in  HUD 
Headquarters  according  to  the  selection 
criteria  in  Section  m.E  of  this  NOFA. 
Within  60  days  from  the  application 
deadline,  the  Preservation  Division  will 
notify  an  intermediary  of  its  selection  or 
rejection.  Selected  intermediaries  will 
be  required  to  sign  a  grant  agreement.  If 
no  intermediary  is  selected  for  a 
particular  State,  the  HUD  field  offices 
will  administer  the  grants  directly. 

E.  Corrections  to  Deficient  Applications 

If  an  application  submitted  by  an 
intermediary  is  found  to  be  deficient  in 
a  nonsubstantive  manner,  the 
Department  will  inform  the  applicant  of 
such  deficiency  within  15  days  after  the 
application  deadline  and  the  applicant 
will  have  seven  days  to  submit  revisions 
to  its  application.  Nonsubstantive 
deficiencies  are  those  that  are  not 
integral  to  the  application's  review, 
such  as  a  certification.  If  an  application 
is  substantively  deficient  at  the  time  of 
application  deadline,  the  application 
will  be  rejected. 


F.  Application  Selection  Timeframe 
The  Department  will  complete  its 

review  and  selection  process  within  60 
days  of  the  deadUne  date  for 
intermediaries.  Once  intermediaries  are 
selected  and  agreements  are  executed, 
intermediaries  will  have  30  days  to 
make  grant  funds  available  to  eligible 
technical  assistance  applicants.  Grants 
from  technical  assistance  applicants 
will  be  accepted  on  a  rolling  basis  by 
the  intermediaries  administering  such 
grants. 

G.  Intermediary  Information 

The  Department  will  publish  in  the 
Federal  Register  the  list  of  selected 
Intermediaries  within  30  days  of  the 
date  that  the  Department's  intermediary 
selection  process  is  completed.  That 
publication  will  include  information  for 
potential  technical  assistance  applicants 
on  how  to  obtain  application  kits  and 
will  list  contact  names  at  the 
Intermediary  organizations  selected  to 
administer  the  grants. 

VI.  Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  Specifically,  the  funds  available 
under  this  NOFA  will  be  used  to  select 
intermediaries  that  will  administer 
technical  assistance  grants  to  eligible 
recipients.  The  grants  to  eligible 
recipients  will  be  for  technical 
assistance  activities  related  to  the 
preservation  of  low-income  housing. 


Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
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family  fonnation,  maintenance,  and 
general  well-beuog.  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Bequirements;  Applicant/Recipient 
Disclosures 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b)  for  further  information  on 
these  documentation  and  public  access 
requirements.) 

Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  for  further  information  on 
these  disclosure  requirements.) 

Section  103    HUD  Reform  Act 

HUD's  regulation  (24  CFR  part  4) 
implementing  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3537a)  (Reform  Act)  applies  to 
the  funding  competition  announced 
today.  The  requirenjents  of  the  rule 
continue  to  ap>ply  until  the 
announcement  of  selection  of  successful 
applicants. 


Both  HUD  and  intermediary 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  24  CFR 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
app>ly  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature,  as  well.  However,  a  HUD 
emplo3^e  who  has  specific  program 
questions,  such  as  whether  particular 
subject  matter  can  be  discussed  with 
persons  outside  the  Department,  should 
contact  his  or  her  Regional  or  Field 
Offlce  Counsel,  or  Headquarters  counsel 
for  the  program  to  which  the  question 
pertains. 

Section  112  of  the  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by 
regulations  codified  in  part  86.  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  regulations, 
particularly  the  examples  contained  in 
Ajjpendix  A  of  part  86. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SVV., 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 


Prohibition  Against  Lobbying  Activities 

The  use  of  fiinds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Authority:  42  U.S.C.  4101  ef  seq.;42  U.S.C. 

3535(d). 

Dated:  March  29. 1994. 
Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

Appendix  A:  Technical  Assistoace 
Applications 

A.  Eligible  Applicants 

(1)  General  Definition.  An  eligible 
applicant  must  notify  residents  of  all 
occupied  units  that  it  is  applying  for  a  grant. 
That  notification  shall  meet  the 
specifications  of  paragraph  B  below.  An 
eligible  applicant  is  one  of  the  entities 
described  in  the  following  paragraphs  (a) 
through  (c)  that  complies  with  the  applicable 
criteria: 

(a)  Residertt  Croup.  Resident  Groups  are 
eligible  for  Resident  Capacity  grants  only.  For 
an  applicant  to  be  considered  a  resident 
group,  the  following  must  be  submitted: 

(i)  Evidence  that  the  greater  of  5%  of  the 
occupied  units  or  10  units  of  the  subject 
property  have  heads  of  households  that  are 
members; 

(ii)  A  copy  of  a  notice  announcing  an 
organizational  meeting  to  discuss  resident 
participation  in  decisions  affecting  the 
project; 

(iii)  A  copy  of  the  agenda  of  the 
organizational  meeting  referred  to  in  item  (ii) 
of  this  paragraph;  and 

(iv)  A  list  of  attendees  of  the  oi^nizational 
meeting  referred  to  in  item  (ii)  of  this 
paragraph. 

(b)  Resident  Council.  (RC)  For  an  applicant 
to  be  considered  an  RC,  it  must  meet  the 
definition  of  "resident  council"  as  set  out  in 
§  248.101.  Specifically,  an  RC  is  any 
incorporated  nonprofit  organization  or 
association  in  which  meinbership  is  awaii^le 
to  all  the  tenants,  and  only  the  teoanta.  of  a 
particular  project  and: 
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(i)  Is  representative  of  the  resirit^nts  of  the 
project ; 

(ii)  Adopts  written  p.-ocedures  providing 
for  the  election  of  orfufrs  on  i  regular  basis; 
and 

(iii)  ^!as  a  dcrr.fXT^jtic^Hy  eli-rtod  govf.rning 
boprd,  el.H.t'd  by  the  le.id^-nts  of  the  prj^tn.t. 

(c)  Con-.munity  ['a<:^d  ^.cnp-uf,:  /;o(..-,)V,,^ 
reve:op''r.  (V3T!)  rt;r  -n  .ppiico;u  to  i>; 
considered  a  CBD  it  maeJ  suhmh  cvid-  n >» 
that  it: 

(i)  Is  dossif:'  d  a.T  nx  .■:xenpt  under  s.  ttK:n 
?'01((  )(3)  of  the  h:.-Mv..A  K.'venue  Codo  of 
1986; 

(ii)  Hhs  Ix-en  in  cxisl^ine  for  at  io?  :  two 
years,  and  has  at  lonst  two  yc-rs  of  housi.ig 
and  coTiiTiunify  dHve!o{oit;iit  exp'jrunf  e,' 
pri;)r  io  the  da'e  of  grant  applicatxun; 

(iii)  H  >s  a  record  of  si-rvice  to  low  and 
modf>r<<tc-ini  u-r.e  pt^ople  in  the  cvjir^iiianity 
in  whi(  h  the  project  is  located: 

(iv)  Is  ori^anized  at  the  neiohb<.rhti.Ki,  city, 
county  or  a  mu'ti-county  levt !; 

(v)  In  Lhe  case  of  an  orgdniziitiun  sivking 
to  acquire  eligible  housing  under  UHPRHA. 
agrees  to  form  a  purchasing  entity  that 
conforms  to  the  definition  of  a  tommunity- 
based  nonprofit  organization  (CBO)  in 
§248101; 

(vi)  Agrees  to  use  its  best  efforts  to  s<>cure 
majority  tenant  consent  to  the  acquisition  of 
the  project  for  which  grant  assistance  is 
re<iuested.  Evidence  of  "best  efforts"  shall 
Include  a  plan  in  the  application  which 
details  method  for  securing  such  support.  In 
addition,  continued  evidence  of 'best 
efforts,"  such  as  additional  resident  meetings 
and  notices,  is  required  as  a  grantee  moves 
lowa.-ds  a  purchase. 

(2)  Fesident  Capacity  Grant  Applicants. 
Applicants  for  Resident  Capacity  grants  rau-sf 
meet  the  eligibility  criteria  listed  in 
paragraph  A  of  this  Appendix.  In  8d>jition, 
these  grants  may  be  made  only  with  respect 
to  eligible  low-income  housing,  as  d-Tined  in 
§  24  3. 101 .  for  which  the  owner  has  filed  a 
Notice  of  Intent  under  ELIHPA,  en  Initial 
Notice  of  Intent  under  UHPRHA,  or  a  Notice 
of  Election  to  Prcteed  under  section  604  of 
N'AHA  and  is  prtx.eeding  under  the 
LIHPRHA  apprsisal  proo'ss. 

(3)  Predwelopment  Cnint  Applicants. 
Prs-d.-veloprnpnt  grant  arpl!';ants  must  be 
HCs  orCBDs  me<>ti:ig  thi:  cril-^ria  listv-d  in 
paragraph  A  of  this  Appendix.  Th;.>>e  grants 
may  tw  made  only  to  organizations  sinking 
to  p'.iri.hase  the  prtiperty  with  a  ir,.iior;ty  of 
resi-jt-nt  support  fi-r  the  pun  haso.  Thsse 
grants  may  bf  m.3-i.'  oniy  with  resp»';t  to 
<'i:ijibit'  Inw-inro— p  housing  pmjtHis  for 
which:  (i)  the  owner  h:is  ""hxi  .'in  ir.itiil  or 
second  Notice  of  i-itent  to  transfer  the 
hoiising  to  a  quclifi-d  purchaser  und^r 
LIHi-KMA,  or  has  filed  any  Notice  ui  Intciit 
under  LIHPRHA  or  ELIHPA  ar.d  the  owner 
has  entered  into  a  binding  agreement  to  sell 
the  housing  to  the  applicant  orginization,  or 
(ii)  the  owner  has  Hied  a  Noti<  e  of  Election 
to  Proceed  under  section  604  of  NAH,a.  and 
is  proceeding  under  the  LIHPRHA  appraisal 
process  and  has  entered  into  a  binding 
agreement  to  sell  the  housing  to  the  applicant 
organization.  This  binding  agreement  shall 
not  necessarily  be  a  formal  sales  contract; 
rather,  it  may  state  that  the  owner  will 
neither  work  with  nor  accept  a  purchase  offer 


from  anv  other  entity  during  the  torm  of  the 
grapt.  as  long  as  the  gn-ntce  is  prt^gresbin;? 
t>'\v.irds  a  purth.^se  offer,  plan  of  ai  tion  or 
resident  horreownership  plan,  and 
acquisition  in  a  reasonablj  p-tricd  cf  tii^e. 

(J)  Convict  oflnti-rpst.  Each  anplic^nt  must 
certify  that  its  oivanization  is  rut  a  •  K.  l.t.-d 
Par^y",  ..-s  »>>'  f.irtn  in  24  CAR  248.101.  and 
th.it  Po  ihoividua!  tbot  h<is.  or  has  bad  within 
tne  last  five  yeijrs,  a  perianal  or  profess  is  r.al 
i>'!atii)!  ship  with  tho  ownor  entity  will 
rt'i.^ive  ur„ix:.  ial  ix^nefit  from  the  grant  funds. 
This  ■ .  rMt~-Kitinr.  shall  pr<-.hibit  using  mutiii;! 
roniiiiltants.  attorneys,  etc.  It  shall  not 
explicitly  p'ohibit  using  architects  or 
en};in:'ers  that  have  worked  with  the  ownor 
or  in  the  property  in  the  p,ist,  as  long  as  tnere 
is  no  or^noing  professional  relationship  with 
the  ow.ier  that  could  bo  perc-.-.  -'d  ;:s  a 
conf.ict  of  i.-.trrest.  A  nonprofit  general 
p  inner  of  an  eligible  property  that  is 
a!iompt:ng  to  buy  out  its  limited  distribution 
pji-tners  is  Bxc-mpt  from  this  part  of  the 
contlict  of  interest  requirement.  A 
certification  shall  also  require  disclosure,  to 
the  intermediary  and  the  tenants  of  any 
relationship  with  owTiCrship,  raanagemonf.  or 
tny  other  parties  to  a  sale,  and  will  state  that 
the  applicant  will  not  seek  any  financial 
bt;nefit  from  project  ownership  or  op)crations 
other  than  those  disclosed. 

B.  Ht'sirtVnf  .Notification 

Each  Hpplic^nt  will  be  required  to  notify 
residents  of  the  property  of  its  application 
prior  to  submitting  the  application  package  to 
the  intermediary.  That  notification  shall  be  In 
writing,  be  distributed  to  each  resident  of  the 
property,  and  include  a  summary  of  the 
applicant's  plan  for  the  property.  The 
notification  shall  also  Include  a  statement 
that  residents  can  themselves  become  eligible 
applicants  under  the  Preservation  Technical 
Assistance  grant  program.  In  addition,  the 
applicant  must  meet  with  the  residents  of  the 
property  at  least  two  weeks  prior  to 
application  submission,  and  give  the 
residents  at  least  two  wei>ks  notification  of 
such  meeting  In  the  meeting  the  applicant 
must  provitie  the  fol'iowing  information  to 
the  rosid>''nts: 

•  A  surrmary  of  the  grant  proposal; 

•  A  list  of  m.mb^rs  of  the  board  of 
directors,  if  known; 

•  A  li.<;!  of  the  proposed  development  tea.-n 
and  mhr.agerr.eut  coir.pany,  if  known; 

•  A  list  of  all  proposed  consultants  and 
attorneys; 

•  Disclosure  of  any  rt  latiur.ship  with 
ownership.  r!aria,;ement.  or  any  other  parties 
rt  h'-ed  to  the  owner  or,  if  applicabie,  r*>lated 
to  the  sal.'.;  and 

•  Info.-mation  on  how  the  residents  may 
comr.ier.t  to  the  intermediary  on  the 
Rpplicar.'.s  prf.p<isal  and  that  residents  shall 
have  14  days  to  submit  comments  to  the 
applicant  and  to  the  intermediary  on  tfie 
proposal.  This  information  shall  include  a 
name  and  con'act  nu.mber  for  the 
intermediary  and  a  name  and  phone  number 
for  a  contact  person  in  the  applicant 
organization. 

If  the  applicant  is  unable  to  make  this 
notification  due  to  lack  of  access  to  the 
property  or  lack  of  resident  addresses,  the 
applicant  may  contact  the  intermediary  for 


aBsistance.  Th'!  intermediary  may  contact  the 
owner  to  requ-st  access  or  resident  faddres«#s 
f:>r  the  aprlif  .-:nt  If  the  cwprr  is 
unrooi>«ra;ive.  the  intermediarv  mav  ci.-ntatt 
the  HL'D  tVid  offn  e  for  a'-^istauce.  If 
rfsid>-nts  ni:Ae  substantive  cf)mments  to  the 
ir.tem-i. -diary,  the  applicant  w.il  hie  required 
to  address  ir:»so  comments  prior  to  any  grant 
award  from  the  intermediary. 

C.  lne!if;:L!e  Technical  Assistance  ALpHcan'^ 
(l)E:ititi.-!;  fh.it  have  .irjil, rations  pcndi.'-.g 

for  funds  unrit-r  the  HOi'L  2  pny^rain  arc  not 
eligible  »o  apply  for  funding  under  this 
NOFA  (because  thfi  owner  would  have 
alre.idy  ei.\.!o,l  to  prt.>ceed  under  the  disf-nd 
requirements  applicable  to  HOPE  2  grants 
and  is  p-f^dud-^d  fnim  aimum^nliy  tili.ng  the 
pierrvquisite  Notice  of  Intent  under  UiiPRK^ 
or  ELIHPA).  .^n  entity  that  is  receiving  HOPE 
2  hinding  for  preservation-eligible  pro}H>rty  is 
ineligible  to  apply  under  this  .^OF.^  for  a 
grant  for  that  property  until  the  HOPE  :  grant 
has  been  terminated  due  to  HUD's 
acceptance  of  the  owner's  filing  of  a  Notice 
of  Intent  under  ELIHPA  or  LIHPRHA. 

(2)  Entities  that  have  been  awarded  grants 
under  the  Preservation  NOFA  (emitied 
"Technical  Assistance  Planning  Grants  for 
Resident  Groups,  Community  Groups,  and 
Community-Based  Nonprofit  Organizations 
and  Resident  Councils")  issued  September  3 
1992  (57  PR  40570).  may  not  receive  funds 
under  this  NOFA  for  any  properties  for 
which  those  grants  were  funded  either  until 
all  funds  awarded  to  the  grantee  under  the 
1992  NOFA  have  been  expended,  or  until  the 
grant  under  the  September  3,  1992.  NOFA 
has  been  terminated  as  a  result  of  a  new  grant 
approval  under  this  NOFA.  The  total  funds 
received  from  the  September  3, 1992,  NOFA 
plus  the  total  grant  award  Ijt  this  NOFA  may 
not  exceed  the  funding  limits  of  this  NOFA. 
A  grantee  under  the  September  3,  1992, 
NOFA  is  eligible  for  funds  under  this  NOFA 
only  if  it  also  meets  the  eligibility  criteria  of 
this  .NOFA  and  meets  the  notification 
requirements  of  Paragraph  B  above. 

D.  Eli/iihle  Technical  Assistance  tircnt 
Activities 

(1)  Resident  Capacity  Grants.  Resident 
Capacity  grants  may  lie  used  to  covr 
enpenses  fw  the  followino  activities: 

•  Resident  outreach  and  co<jrdination; 

•  Legal  services  to  incorj/Orate  the  resident 
organization  or  RC:,  establish  a  boiird  of 
directors.  v»Tite  bylaws,  or  tstabiish 
nijaproi'it  status; 

•  Acf  ounti.ng  services  for  budgf  ting, 
planning,  ar.d  cr-ativ»n  uf  a:rount:ng  systems 
that  a.'e  m  ro.mphanc-e  with  OMB  (.^rtular  .^- 
110or  A-122; 

•  Conducting  resident  meetings  and 
democratic  elections; 

•  Training  residents  and  developing 
resident  leadership;  and* 

•  Hiring  an  architect  or  engines  r  to  advise 
th-?  residents  during  the  Preservation  Capital 
Needs  Assessment  and  or  the  appraisal  sta.^^e 
of  the  Preservation  process. 

•  Other  technical  assistance  related  to 
developing  the  capacity  of  the  residents  of 
the  organization  to  meaningfully  particip».fe 
in  decisions  related  to  the  project. 

(2)  Predevehpment  Grants. 
Predevelopment  grants  may  be  used  to  cover 
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consultant  costs,  and  grantee  staff  and 
overhead  costs  related  to  the  following 
activities: 

•  Legal  services  to  organize  a  purchasing 
entity; 

•  Accounting  services  for  budgeting, 
planning,  and  creation  of  accounting  systems 
that  are  in  compliance  with  0MB  Circular  A- 
UOor  A-122; 

•  Preparing  bona  fide  offers  including 
contracts  and  other  documents  to  purchase 
the  property; 

•  Training  residents,  resident  council  staff 
and  board  members  on  the  Preservation 
process  and  in  skills  related  to  the  operation 
and  management  of  the  project: 

•  Developing  and  negotiating  management 
contracts,  related  contract  monitoring,  and 
manage.ment  procedures; 

•  Engineering  studies,  such  as  site,  water, 
and  soil  analysis,  mechanical  inspections; 
and  estimations  of  the  cost  of  rehabilitation 
and  of  meeting  local  building  and  zoning 
codes,  in  anticipation  of  purchasing  a 
property,  as  necessary  to  supplement  the 
capital  needs  assessment  developed  by  HUD 
(see  the  Final  Guidelines  for  Determining 
Appraisals  of  Preservation  Value  Under 
LIHPRHA,  57  FR  1970  (May  8. 1992)); 

•  Securing  financing  and  preparation  of 
mortgage  documents,  transfer  documents, 
and  other  documentation  incident  to  closing 
a  purchase  offer; 

•  Preparing  feasibility  analyses,  market 
studies  and  management  plans: 

•  If  applicable,  creating  a  Community- 
Based  Nonprofit  Organization  that  conforms 
to  the  definition  of  such  organization  under 
24  CFR  §248.101; 

•  Preparing  a  Plan  of  Action,  Resident 
Homoownership  Plan,  and  related 
documents,  such  as  a  Transfer  of  Physical 
Assets  in  accordance  with  24  CFR 
§§  248.213. 135,  and  173;  and 

•  Other  activities  related  to  promoting  the 
ability  of  eligible  applicants  to  acquire, 
rehabilitate  and  competently  own  and 
manage  eligible  housing. 

E.  Ineligible  Grant  Activities 

Examples  of  activities  that  are  not  eligible 
to  be  funded  for  technical  assistance  grantees 
include: 

•  Earnest  money  deposits  as  part  of  a 
purchase  offer  made  under  24  CFR  248.157. 
248.161.  248.173,  and  248.175; 

•  Purchase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings; 

•  Activities  not  directly  related  to  the 
eligible  activities  listed  in  paragraph  D  of  this 
Appendix  A; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages,  except  that 
refreshments  served  at  resident  meetings 
shall  be  allowable  to  the  extent  they  facilitate 
resident  participation  in  planning  for  the 
grant; 

•  PajTTients  of  fees  for  lobbying  services; 

•  Activities  funded  from  other  sources; 

•  Activities  completed  prior  to  the  time  an 
applicant  becomes  eligible  for  a  grant;  and 

•  Activities  performed  by  the 
administering  intermediary. 


Appendix  B:  Activity  Level  and  State 
Allocation 

The  allocation  of  funds  by  State  will  be 
determined  according  to  the  level  of  activity 
in  that  State  as  of  the  closing  date  for 
intermediaries  to  submit  applications  to 
become  intermediaries.  If  additional  grant 
funds  are  made  available,  the  State 
allocations  will  be  revised  according  to  the 
activity  levels  at  the  time  the  new  funding  is 
made  available.  The  total  funding  under  this 
NOFA  has  been  divided  by  the  number  of 
active  Notices  of  Intent  submitted  by  owners 
for  properties  in  the  State.  Regional  and 
national  intermediaries  may  utilize  funds  for 
their  entire  geographical  areas  on  a  first  come 
first  serve  basis,  rather  than  maintaining  the 
State  allocations  in  funding  grants.  Sub-State 
iO'(:nnfdiiiri»";  w  ill  be  coiisidf^rt'd  in  the 
States  of  Calitornla,  Texas,  and  Washington. 
The  following  is  a  breakdown  of  dollar 
amounts  bv  state  based  on  activity  level  by 
State  as  of  Novemter  30, 1993.  This  will  be 
updated  prior  to  actual  release  of  funds  based 
on  activity  levels  at  the  time  of  intermediary 
selection,  but  provides  a  good  estimate  of 
expected  funds  available  by  State.  In 
addition,  the  Department  will  periodically 
assess  activity  levels  and,  if  necessary, 
reallocate  funds  among  intermediaries. 

Besident  Capacity  Grants 
Alabama;  5131,250 
Alaska:  537,500 
Arizona:  5150,000 
Arkansas:  $150,000 
California:  53,693,750 
Colorado:  575,000 
Connecticut:  5187,500 
Delaware:  SO 

District  of  Columbia:  537,500 
Florida:  5168.750 
Georgia:  593.750 
Hawaii:  5131.250 
Idaho:  5243,750 
Illinois:  5243,750 
Indiana:  5375,000 
Iowa;  5243.750 
Kansas:  518.750 
Kentucky:  5112.500 
Louisiana:  5168,750 

Maine:  518,750 

Maryland:  5281.250 

Massachusetts:  5750,000 

Michigan:  5262,500 

Minnesota:  5375.000 

Mississippi:  5187,500 

Missouri:  5168.750 

Montana:  593,750 

Nebraska:  5187,500 

Nevada:  50 

New  Hampshire:  518.7*0 

New  jersey:  5225,000 

New  Mexico:  518.750 

New  York:  5225,000 

North  Carolina:  5150,000 

North  Dakota:  556.250 

Ohio:  5131,250 

Oklahoma:  50 

Oregon:  5581.250 

Pennsylvania:  5262.500 

Puerto  Rico:  S75.0OO 


Rhode  Island:  $300,000 
South  Carolina:  $93,750 
South  Dakota:  $75,000 
Tennessee:  $187,500 
Texas:  $543,750 
Utah:  $56,250 
Vermont:  $18,750 
Virginia:  $206,250 
Virgin  Islands:  50 
Washington:  $1,143,750 
West  Virginia:  $0 
Wisconsin:  $543,750 
Wyoming:  $0 

Predevelopment  Grants 

Alabama:  $306,250 
Alaska:  587,500 
Arizona:  5350,000 
Arkansas:  5350,000 
California:  58,618,750 
Colorado:  $175,000 
Connecticut:  5437.500 
Delaware:  SO 

District  of  Columbia:  587,500 
Florida:  5393.750 
Georgia:  5218,750 
Hawaii:  5306,250 
Idaho:  5568.750 
Illinois:  $568,750 
Indiana:  $875,000 
Iowa:  $568,750 
Kansas:  $43,750 
Kentucky:  $262,500 
Louisiana:  $363,750 
Maine:  543.750 
Maryland:  5656.250 
Massachusetts:  $1,750,000 
Michigan:  5612.500 
Minnesota:  $875,000 
Mississippi:  $437,500 
Missouri:  5393.750 
Montana:  $218,750 
Nebraska:  $437,500 
Nevada:  SO 

New  Hampshire:  $43,750 
New  Jersey:  $525,000 
New  Mexico:  $43,750 
New  York:  $525,000 
North  Carolina:  $350,000 
North  Dakota:  5131.250 
Ohio:  5306.250 
Oklahoma:  50 
Oregon:  51,356,250 
Pennsylvania:  5612,500 
Puerto  Rico:  5175,000 
Rhode  Island:  $700,000 
South  Carolina:  5218,750 
South  Dakota:  $175,000 
Tennessee:  5437,500 
Texas:  51.268.750 
Utah:  5131.250 
Vermont:  543.750 
Virginia:  $481,250 
Virgin  Islands:  $0 
Washington:  $2,668,750 
West  Virginia:  $0 
Wisconsin:  $1,268,750 
Wyoming:  $0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

RIN  0905-ZA29 

Announcement  of  Availability  of 
Grants  for  Family  Planning  Nurse 
Practitioner  Training  Program 

AGENCY:  Office  of  Family  Planning, 
OPA.  PHS. 
ACTION:  Notice. 

summary:  The  Office  of  Family  Planning 
(OFP)  of  the  Office  of  Population  Affairs 
requests  applications  for  grants  under 
the  Family  Planning  Services  Training 
Program  authorized  under  section  1003 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  300a-l(a)).  Funds  are 
available  to  train  nurse  practitioners  in 
order  to  maintain  the  high  level  of 
performance  of  family  planning  service 
projects  funded  under  Title  X  of  the 
PHS  Act.  The  training  programs  to  be 
funded  will  provide  skill-based 
knowledge  for  registered  professional 
nurses  employed  in  Title  X  clinics  and 
will  enable  Title  X  service  grantees  to 
improve  the  delivery  of  family  plarming 
services  to  persons  from  low-income 
families  and  other  persons  desiring  such 
services. 

ADDRESSES:  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office.  Office  of  Population  Affairs, 
East-West  Towers,  suite  N1115.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
DATES:  Applications  must  be 
postmarked  or  received  at  the  above 
address  no  later  than  June  6, 1994. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  are  postmarked  or 
delivered  to  the  Grants  Management 
Office  later  than  June  6, 1994  will  be 
judged  late  and  will  not  be  accepted  for 
review.  Applications  which  do  not 
conform  to  the  requirements  of  this 
program  announcement  or  meet  the 
applicable  requirements  of  42  CFR  part 
59.  subpart  C  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Taylor,  Acting  Director,  Office 
of  Family  Plarming  at  (301)  594-^008  is 
available  for  assistance  on  scientific, 
technical  and  program  aspects,  or  Mrs. 
Barbara  N.  Rosenberg,  Grants 
Management  Officer  at  (301)  594-4012 
is  available  for  business  management 
issues.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 


SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  PHS  Act.  42  U.S.C.  300,  et  seq., 
authorizes  the  Secretary  of  Health  and 
Human  Serv'ices  to  award  grants  for 
projects  to  provide  training  for  family 
planning  services  personnel.  (Catalog  of 
Federal  Domestic  Assistance  Number 
93.260).  This  notice  announces  the 
availability  of  approximately  $1.8 
million  in  funding  and  solicits 
applications  for  grants  for  the  five  nurse 
practitioner  training  projects  described 
below: 

(1)  One  grant  with  a  range  of 
$270,000-$360.000  to  train  nurse 
practitioners  from  the  following  regions: 

Region  I  (Connecticut,  Maine, 
Massachusetts.  New  Hampshire,  Rhode 
Island  and  Vermont); 

Region  II  (New  Jersey,  New  York, 
Puerto  Rico  and  the  Virgin  Islands); 

Region  III  (Delaware,  Maryland. 
Pennsylvania,  Virginia,  West  Virginia 
and  the  District  of  Columbia). 

(2)  One  grant  with  a  funding  range  of 
S245,000-$325,000  to  train  nurse 
practitioners  from  the  following  region: 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  N.  Carolina,  S. 
Carolina  and  Tennessee). 

(3)  One  grant  with  a  funding  range  of 
$200,00(>-$275,000  to  train  nurse 
practitioners  from  the  following  region: 

Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin). 

(4)  One  grant  with  a  funding  range  of 
$300,000-5395.000  to  train  nurse 
practitioners  from  the  following  regions: 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas); 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska). 

(3)  One  grant  with  a  funding  range  of 
$35b,00O-$455.000  to  train  nurse 
practitioners  from  the  following  regions: 

Region  VIII  (Colorado,  Montana,  N. 
Dakota,  S.  Dakota,  Utah,  Wyoming); 

Region  IX  (Arizona.  California, 
Hawaii,  Nevada,  American  Samoa, 
Federated  States  of  Micronesia, 
Republic  of  Marshall  Islands, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Republic  of  Palau  and  Guam); 

Region  X  (Alaska,  Idaho,  Oregon, 
Washington). 

Statutory  and  Regulatory  Background 

Title  X  of  the  Public  Health  Service 
Act,  enacted  by  Public  Law  91-572, 
authorizes  grants  for  projects  to  provide 
family  plarming  services  to  persons 
from  low-income  families  and  others. 
Section  1001  of  the  Act,  as  amended, 
authorizes  grants  "to  assist  in  the 
establishment  and  operation  of 
voluntary  family  plarming  projects 
which  shall  offer  a  broad  range  of 
acceptable  and  effective  family  planning 
methods  and  services  (including  natural 


family  plarming  methods,  infertility 
services,  and  services  for  adolescents)." 
Section  1003  of  the  Act,  as  amended, 
authorizes  the  Secretary  to  make  grants 
to  entities  to  provide  the  training  for 
personnel  to  carry  out  the  family 
planning  services  programs.  The 
regulations  set  out  at  42  CFR  part  59, 
subpart  C,  govern  grants  for  family 
planning  service  training.  Prospective 
applicants  should  refer  to  the 
regulations  in  their  entirety. 

Role  and  Operation  of  the  Training 
Program 

The  nurse  practitioner  is  an  integral 
part  of  the  family  planning  system  and 
performs  a  critical  role  in  the  delivery 
of  high  quality  family  planning  and 
women's  health  services.  Nurse 
practitioner  training  programs  are 
focused  on  the  preparation  of  registered 
professional  nurses  to  function  in  an 
advanced  nursing  role  as  obstetric- 
gynecologic  or  women's  health  nurse 
practitioners. 

Successful  applicants  will  be  required 
to  work  closely  with  Central  and 
Regional  Office  staffs  and  a  network  of 
agencies,  including  Title  X  service 
delivery  providers  and  nurse 
practitioner  training  advisory 
committees.  Title  X  service  grantees 
from  the  regions  serve  on  the  nurse 
practitioner  training  advisory 
committees.  Successful  applicants  will 
be  required  to  review  and  consider 
policy  and  program  goals  of  both  the 
Title  X  family  planning  training  and 
services  programs,  solicit  advice  from 
the  regional  training  advisory 
committee,  and  consult  with  Title  X 
service  delivery  providers  about  training 
priorities,  course  content,  and 
curriculum. 

The  nurse  practitioner  training 
curriculum  must  focus  on  preparation  of 
obstetric-gynecologic  or  women's  health 
care  nurse  practitioners  [hereafter 
referred  to  as  nurse  practitioners))  for 
advanced  nursing  practice.  The  nurse 
practitioner  training  curriculum  must 
include  content  sufficient  to  prepare 
graduates  to  perform  the  full  range  of 
services  required  for  nurse  practitioners 
in  the  Title  X  family  planning  services 
program.  The  nurse  practitioner  training 
program  graduate  should  acquire, 
through  the  training  program,  special 
knowledge  and  skills  in  health 
promotion  and  maintenance,  disease 
prevention,  psychosocial  and  physical 
assessment,  and  management  of  health- 
illness  needs  in  the  primary  care  of 
women,  provided  predominantly  in  an 
ambulatory  setting.  The  nurse 
practitioner  will  provide  such  care  in 
collaboration  with  the  physician  as  well 


as  with  other  members  of  the  health- 
care team. 

The  design  of  the  nurse  practitioner 
training  program,  including  the 
curriculum,  must  be  consistent  with 
national  and  regional  Title  X  goals.  The 
program  must  be  eligible  for 
accreditation  as  a  nurse  practitioner 
program  by  a  national  nursing 
accrediting  body  and  must  meet 
national  or  State  recognition 
requirements  as  a  provider  of 
continuing  education  through  a  national 
nursing  organization  or  one  of  its 
constituents.  Graduates  of  the  nurse 
practitioner  training  program  must  be 
eligible  for  State  and/or  national 
certification  and  meet  State 
requirements  for  licensure  or 
recognition. 

The  application  should  set  out  how 
the  nurse  practitioner  training  program 
will  addrt.^s  the  national  health 
objectives  relating  to  family  planning 
that  are  discussed  in  section  5  of  the 
PHS  document,  Healthy  People  2000, 
discussed  below.  Specific  attention 
should  be  given  to  training  which 
would  enable  nurse  practitioners  to 
work  more  effectively  to:  Reduce  teen 
pregnancy;  reduce  unintended 
pregnancy  among  all  women;  reduce  the 
initiation  of  sexual  activity  by  teenagers; 
increase  the  effectiveness  of 
contraception,  including  barrier 
contraception,  among  all  women; 
Implement  pre-conception  care;  and 
reduce  sexually  transmitted  diseases, 
including  HIV. 

Successful  applicants  will  be 
responsible  for  the  overall  management 
of  a  nurse  practitioner  training  program 
vathin  the  geographic  area  for  which  the 
grant  is  made.  This  responsibility 
includes: 

•  Developing  an  annual  nurse 
practitioner  training  plan,  which  reflects 
national  Title  X  program  goals  and 
regional  priorities  and  the  training 
needs  of  local  Title  X  services  grantees; 

•  Developing  and  implementing  a 
high  quality  curriculum  for  a  certificate 
nurse  practitioner  program  specific  to 
the  education  and  role  of  the  nurse 
practitioner; 

•  Developing  criteria  for  selection  of 
candidates  for  nurse  practitioner 
training,  including  prerequisite 
qualifications.  Such  criteria  should 
reflect  a  sensitivity  to  the  unique  needs 
to  grantees  or  trainees  for  certain  types 
of  training,  priority  for  recruitment  of 
minority  nurse  practitioner  trainees, 
priority  for  training  nurses  serving  in 
rural  areas  or  Health  Professional 
Shortage  Areas  (HPSA's),  or  other 
relevant  factors; 

•  Developing  a  process  to  review 
applications  submitted  by  nurse 
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practitioner  training  applicants  from 
Title  X  service  grantees.  The  nurse 
practitioner  training  program  will  make 
the  final  decision  about  candidates' 
suitability  for  training  applying  the 
criteria  discussed  above; 

•  Maintaining  data  on  nurse 
practitioner  training  characteristics 
sufficient  to  allow  evaluation  by 
credentialing  bodies,  and  by  the  Office 
of  Population  Affairs,  and  to  allow  self- 
evaluation  by  the  nurse  practitioner 
training  grantee; 

•  Developing  and  implementing 
nurse  practitioner  training  plans  and 
continuing  professional  education 
programs  which  include  measurable 
objectives; 

•  Monitoring  the  preceptorship  phase 
of  the  nurse  practitioner  training 
program  based  upon  written  criteria; 

•  Sharing  materials  developed  with 
other  training  programs  so  as  to  avoid 
unnecessary  duplication  of  effort.  All 
materials  developed  with  Title  X  funds 
must  be  made  available  at  cost  to  other 
Title  X  projects  upon  request; 

•  Facilitating  nurse  practitioner 
trainee  receipt  of  continuing  education 
units  where  appropriate;  and 

•  Planning  an  annual  continuing 
education  conference  and  attending  at 
least  one  national  training  meeting 
annually. 

Application  Requirements 

Applications  must  be  submitted  on 
the  forms  suppUed  (PHS-5161-1)  (OMB 
Approval  No.  0937-0189)  and  in  the 
manner  prescribed  in  the  application 
kits  available  from  the  Office  of  Grants 
Management  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 
assume  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Apphcants  are  required  to  submit  an 
original  application  and  two  copies. 

Accepted  applications  will  be 
subjected  to  a  competitive  review 
process.  The  results  of  this  review  will 
assist  the  Deputy  Assistant  Secretary  for 
Population  Affairs  in  considering 
competing  applications  and  in  making 
the  final  funding  decisions. 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  The  application  must 
meet  the  standards  of  the  nursing 
profession  which  allow  approval  from 
the  State  Board  of  Nurse  Examiners, 
continuing  education  approval  bodies,  if 
required,  and  national  accrediting  and 
certifying  agencies.  It  is  not  required 
that  an  entity  applying  for  a  grant  be 
physically  located  in  the  region  or 
regions  the  proposed  project  will  ser\e. 


A  copy  of  the  legislation  and 
regulations  governing  this  program  will 
be  sent  to  applicants  as  part  of  the 
application  kit  package.  Applicants 
should  use  the  legislation,  regulations 
and  other  information  included  in  this 
announcement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  50 
doubled-spaced  pages,  not  including 
appendices  providing  curriculum  vitae, 
curriculum,  or  statements  of 
organizational  capabilities.  Awards  will 
be  made  only  to  those  applicants  who 
have  met  all  applicable  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  HeaUhy  People  2000,  a 
PHS- led  national  activity  which 
involves  the  establishment  and  pursuit 
of  goals  designed  to  prevent  disease  and 
promote  health.  This  announcement  is 
related  to  the  priority  areas  of  Family 
Planning  and  Educational  and 
Community-Based  Program.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-O0473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-0325 
(Telephone  (202)  783-3238). 

Grant  Award 

Eligible  applications  will  be  reviewed 
and  assessed  against  the  following 
criteria: 

(1)  The  extent  to  which  the  proposed 
nurse  practitioner  training  program  will 
increase  the  delivery  of  services  to  Title 
X  clients,  particularly  persons  frcm  low- 
income  families.  (15  points) 

(2)  The  extent  to  which  the  proposed 
nurse  practitioner  training  program 
proposes  to  fulfill  the  family  planning 
ser\  ices  delivery  needs  of  the  area  to  be 
ser\'ed,  including:  (a)  The  extent  to 
which  the  nurse  practitioner  training 
curriculum  and  objectives  will  improve 
the  family  planning  service  delivery 
skills  of'family  planning  registered 
nurses;  (15  points)  and  fb)  The  extent  to 
which  the  nurse  practitioner  training 
program  proposes  appropriate  strategies 
to  recruit  and  train  nurse  practitioners 
to  provide  family  planning  services  in 
rural  areas  and  HPSAs.  (15  points) 

(3)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
nurse  practitioner  training  grant.  (5 
points) 

(4)  The  administrative  and 
management  capacity  and  competence 
of  the  applicant.  |15  points) 
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(5)  The  Gompetenoe  of  the  project  staff 
in  relation  to  tf>e  seivioes  to  be 

provided,  {kd  Tvanfts) 

(6)  Thede^ee  to  wkjch  the  fiFc^ct 

plaa  adeipately  fvovides  for  tbe 
refpiiremefMs  set  forth  in  42  CFR  50^05, 
including  the  applicant's  presentatiotn  of 
the  project's cbjecttves.  ifaie  methods  for 
achieving  pKOJedt  objectives,  the  ability 
to  involve  providers  «i»l  tbe  legional 
office,  and  the  results  or  benefits 
expected.  (25  points) 

in  faakii^  (grant  sward  decisions  the 
Deputy  Assistant  Secretary  for 
Popul^on  Avoirs  jDASPA)  will  fund 
those  projects  which  will  in  his 
judgment  best  promote  the  puiposes  of 
section  1D03  of  the  Act.  within  the 
limits  of  funds  available  for  such 
projects. 

Grants  will  be  approved  for  project 
periods  Of  up  to  S  jrears  and  will  be 
funded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 


the  grult  isoofitingent  upon  sati^actOTy 
progress  ctf  the  project,  efSoieSt  and 
effective  use  of  grant  fm*&s  provided, 
and  availability  of  fends. 

Review  Under  Executive  Order  12372 

Applications  under  this 
announcement  are  si^ject  to  tbe  review 
requirements  of  Executive  Order  1237 Z. 
State  Review  of  Ajpplications  lor  Fedaial 
Financial  Assistance,  as  implemented 
by  45  CFR  part  100.  As  soon  as  possible, 
the  applicant  should  discuss  the  project 
with  the  State  Sii^  Point  of  Contact 
(SPOC)  ibr  each  SUte  in  tke  area  to  be 
served.  The  application  kit  contains  tbe 
cunently  available  listing  of  the  SPOCs 
whi<±  lufwolec^ed  to  be  informed  of 
the  submission  of  applications.  For 
those  States  not  represented  on  the 
listing,  farther  inquiries  should  be  made 
by  the  applicant  regardiiig  the 
submission  to  the  relevant  SPOC  The 
SPOCs  comment(&)  should  be  forwarded 


to  the  Grants  MaRagmmft  Office,  Office 

of  Population  Affairs,  East-West  "Towers, 
suite  N1115.  Hodcvffle,  MD  20857.  Soch 
comments  mmil  be  recerved  by  the 
Office  of  Populrtion  Aflairs  by  August 
4, 1994  to  be  considered. 

When  fifial  binding  decisions  have 
been  made,  each  afylicant  will  b« 
notified  by  letter  of  the  outconae  of  their 
application.  The  official  docaraent 
notifying  an  aj)j>licaat  that  a  .project 
application  bas  been  approved  lor 
funding  is  tbe  Notioe  ik  Graal  Award, 
which  specifies  to  the  grantee  the 
amcwnt  of  money  awarded,  liie 
purposes  of  the  .grant,  and  terms  and 
conditions  of  the  'grant  award. 

Dated:  February  22, 1994. 
Gerald  J.  Bennett, 

Acting  Deputy  Assistant  Secretaiyfor 
Population  Ajfaiis. 

(FR  Doc.  94-4153  Filed  4-5-94;  8:45  am] 
BILUNC  CODE  «1M->I7-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
RIN0905-ZA30 

Announcement  of  Availability  of 
Grants  for  General  Family  Planning 
Training  Projects 

AGENCY:  Office  of  Family  Planning. 
OPA.  PHS. 
ACTION:  Notice. 

summary:  The  Office  of  Family  Planning 
(OFP)  of  the  Office  of  Population  Affairs 
requests  applications  for  grants  under 
the  Family  Planning  Service  Training 
Program  authorized  under  section  1003 
of  the  Public  Health  Service  (PHS)  Act 
(42  U.S.C.  300a-l(a)).  Funds  are 
available  to  train  family  planning 
personnel  in  order  to  maintain  the  high 
level  of  performance  of  family  planning 
services  projects  funded  under  Title  X 
of  the  PHS  Act.  Training  is  provided  at 
general  training  centers  in  the  ten 
Department  of  Health  &  Human 
Services'  (DHHS)  regions. 
ADDRESS:  Application  kits  may  be 
obtained  from  and  applications  must  be 
submitted  to:  Grants  Management 
Office,  Office  of  Population  Affairs, 
East- West  Towers,  suite  N1115, 
Rockville,  MD  20857. 
DATES:  Applications  must  be 
postmarked  or  received  at  the  above 
address  no  later  than  June  6,  1994. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  maihng. 
Applications  which  are  postmarked  or 
delivered  to  the  Grants  Management 
Office  later  than  June  6,  1994  will  be 
judged  late  and  will  not  be  accepted  for 
review.  Applications  which  do  not 
conform  to  the  requirements  of  the 
program  announcement  or  meet  the 
applicable  requirements  of  42  CFR  part 
59,  subpart  C  will  not  be  accepted  for 
review.  Applicants  will  be  notified,  and 
applications  will  be  returned. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Taylor.  Acting  Director.  Office  of 
Family  Planning  at  (301)  594^008  is 
available  for  assistance  on  scientific, 
technical  and  program  aspects,  or  Mrs. 
Barbara  N.  Rosenberg,  Grants 
Management  Officer  at  (301)  594-4012 
is  available  for  business  management 
issues.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 

SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  PHS  Act,  42  U.S.C.  300,  et  seq., 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  award  grants  for 
projects  to  provide  training  for  family 


planning  service  personnel.  (Catalog  of 
Federal  Donwstic  Assistance  Numt^ 
93.260).  This  notice  announces  the 
availability  of  approximately  $2.7 
million  in  funding  and  solicits 
applications  for  ten  general  training 
projects  to  assist  in  the  establishment 
and  operation  of  regional  training 
centers.  Grants  will  be  funded  %vithin 
certain  ranges,  as  set  out  below.  The 
funding  ranges  for  the  regions  are 
determined  based  on  the  assessment  of 
tha  Deputy  Assistant  Secretary  for 
Population  Affairs  (DASPA)  of  the 
regions'  relative  need  for  training  funds; 
funding  of  individual  grants  within  each 
funding  range  will  be  based  on  the 
DASPA's  assessment  of  such  factors  as 
tha  training  needs  within  the  region  and 
the  cost  and  availability  of  personnel  for 
funding. 

The  training  projects  are  as  follows: 

One  general  training  grant  for  DHHS 
Region  I  (Connecticut,  Maine, 
Massachusetts.  New  Hampshire,  Rhode 
Island  and  Vermont).  A  funding  range  of 
$181,500-5200,600  is  available  for  this 
grant. 

One  general  training  grant  for  CHiHS 
Region  II  (New  Jersey,  New  York,  Puerto 
Rico,  and  the  Virgin  Islands).  A  funding 
range  of  S2B8,50O-$318.900  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  III  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia 
and  the  District  of  Columbia).  A  funding 
range  of  $299, 500-$33 1.000  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  IV  (Alabama,  Florida.  Georgia. 
Kentucky.  Mississippi.  N.  Carolina.  S. 
Carolina  and  Tennessee).  A  funding 
range  of  $350,300-5387.200  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  V  Plinois.  Indiana.  Michigan. 
Minnesota.  Ohio,  Wisconsin).  A  funding 
range  of  $315,400-5348,600  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas).  A  funding 
range  of  $269,800-5298,200  is  available 
for  this  grant. 

One  general  training  grant  for  DHHS 
Region  VII  (Iowa,  Kansas.  Missouri, 
Nebraska).  A  funding  range  of 
$168.400-$186.100  is  available  for  this 
grant. 

One  general  training  grant  for  DHHS 
Region  VIII  (Colorado.  Montana.  N. 
Dakota.  S.  Dakota,  Utah,  Wyoming).  A 
funding  range  of  $169,300-$167,100  is 
available  for  this  grant. 

One  general  training  grant  for  DHHS 
Region  IX  (Arizona,  California,  Hawaii, 
Nevada.  American  Samoa.  Federated 
States  of  Micronesia.  Republic  of 


Marshall  Islands.  Commonwealth  of  the 
Northern  Mariana  Islands,  Republic  of 
Palau  and  Guam).  A  funding  range  of 
$252,200-$278.700  is  available  for  this 
grant. 

One  general  training  grant  for  DHHS 
Region  X  (Alaska.  Idaho,  Oregon, 
Washington).  A  funding  range  of 
$154,900-5171.200  is  available  for  this 
grant. 

Statutory  and  Regulatory  Background 

Title  X  of  the  PHS  Act.  enacted  by 
Public  Law  91-572.  authorizes  grants 
for  projects  to  provide  family  planning 
services  to  persons  from  low-income 
families  and  others.  Section  1001  of  the 
Act,  as  amended,  authorizes  grants  "to 
assist  in  the  establishment  and 
operation  of  voluntary  family  planning 
projects  which  shall  offer  a  broad  range 
of  acceptable  and  effective  family 
planning  methods  and  services, 
(including  natural  family  planning 
methods,  infertility  ser\'ices.  and 
services  for  adolescents)."  Section  1003 
of  the  Act.  as  amended,  authorizes  the 
Secretary  to  make  grants  to  entities  to 
provide  the  training  for  personnel  to 
cmry  out  the  family  planning  services 
proorams. 

Tne  regulations  set  out  at  42  CFR  part 
59,  subpart  C.  govern  grants  for  family 
planning  services  training.  Prospective 
applicants  should  refer  to  the 
regulations  in  their  entirety. 

Hole  and  Operation  of  the  Training 
Program 

Under  the  regulations,  "training" 
means  job-specific  skill  development. 
Continuing  education  activities  that  are 
innovative  or  non-traditional  are 
encouraged.  The  development  or  use  of 
self-paced,  self-instructional  or 
mediated  training  materials  which 
utilize  technological  advancements  in 
the  learning  field  are  also  acceptable. 

The  purpose  of  the  general  training 
program  is  to  provide  short-term 
training,  continuing  education, 
inservice  education  and  staff 
development  for  personnel  to  improve 
or  maintain  at  a  high  level  the 
performance  of  Title  X  family  planning 
services  providers. 

Successful  applicants  will  be  required 
to  work  closely  with  a  network  of  other 
PHS  agencies,  including  the  central  and 
regional  office  staffs,  Title  X  service 
delivery  providers,  and  regional  training 
advisory  committees  which  provide 
representation  from  all  service  grantees. 
Successful  applicants  will  be  required 
to  i<eview  and  consider  policy  and 
program  goals  of  the  Title  X  family 
planning  program,  solicit  advice  from 
the  regional  training  advisory 
committee,  and  consult  with  Title  X 


service  delivery  providers  about  training 
priorities,  course  content,  and 
curriculum.  Because  of  outcomes  from 
the  community  planning  process  and 
emphasis  on  community  involvement, 
successful  applicants  should  also  stress 
mechanisms  that  solicit  input  from  the 
"customer."  both  clinician  and  client. 

In  developing  their  curricula  and 
training  schedules,  general  training 
programs  supported  under  this 
announcement  should  be  sensitive  to 
the  importance  of  supporting  the 
program  priorities  of  the  Title  X  services 
program,  which  include: 

•  Expansion  of  current  clinic  sites 
and  development  of  new  clinics  in  high 
need  areas; 

•  Outreach  to  low-income  women, 
adolescents  and  persons  at  high  risk  of 
unintended  pregnancy  or  infection  with 
STD  (including  HIV)  not  now  receiving 
family  planning  services; 

•  Increased  emphasis  on  services  to 
adolescents,  including  enhanced 
counseling  as  well  as  new  service 
arrangements  for  providing  services  to 
teens; 

•  Increased  focus  on  quality  and 
comprehensiveness  of  services, 
including  treatment  of  STD's,  screening 
for  cervical  cancer  and  prevention  of 
breast  cancer,  substance  abuse 
counseling,  and  counseling  on 
avoidance  of  high  risk  behavior  which 
may  place  clients  at  risk  for  STD  and 
HIV.  and 

•  Increased  emphasis  on  training  and 
retention  of  Family  Planning  nurse 
practitioners,  particularly  minority 
nurse  practitioners  and  those  working  in 
clinics  serving  high  risk  populations. 

Training  programs  should  also  be 
sensitive  to  the  need  to  focus  training  on 
emerging  priorities,  such  as  the  revised 
Title  X  Guidelines  (when  issued),  the 
requirements  of  the  Americans  With 
Disabilities  Act,  health  care  reform, 
changes  in  dehvery  of  traditional  family 
planning  in  nontraditional  sites  and 
program  data  reporting  requirements 
currently  under  revision. 

The  application  should  set  out  how 
the  general  training  program  will 
address  the  national  health  objectives 
relating  to  family  planning  that  are 
discussed  in  section  5  of  the  PHS 
document.  Healthy  People  2000.  In  the 
context  of  Healthy  People  2000. 
attention  should  be  given  to  training 
which  would  enable  trainees  to:  Work 
more  effectively  to  reduce  teen 
pregnancy;  reduce  unintended 
pregnancy  among  all  women;  reduce  the 
initiation  of  sexual  activity  by  teenagers; 
increase  the  effectiveness  of 
contraception,  including  barrier 
contraception,  among  all  women; 
implement  pre-conception  care;  and 
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reduce  sexually  transmitted  diseases, 
including  HIV. 

Successful  applicants  will  be 
responsible  for  the  overall  management 
of  a  general  training  program  within  the 
geographic  area  for  which  the  grant  is 
made.  This  responsibility  includes: 

•  Developing  an  annual  training  plan, 
which  reflects  national  and  regional 
goals  and  the  training  needs  of  local 
Title  X  service  grantees; 

•  Developing  criteria  for  selection  of 
staff  for  training,  including  prerequisite 
qualifications.  Such  criteria  should 
reflect  a  sensitivity  to  the  unique  needs 
of  grantees  for  certain  types  of  training, 
priority  for  trainees  serving  rural  areas 
or  Health  Professional  Shortage  Areas 
(HPSAs),  or  other  relevant  factors; 

•  Developing  a  process  to  review 
training  applications  submitted  by  Title 
X  services  grantee  personnel.  Training 
grantees  will  make  the  final  decision 
about  candidates'  suitability  for 
training,  applying  the  criteria  discussed 
above; 

•  Maintaining  data  on  general 
training  characteristics  sufficient  to 
allow  evaluation  by  central  and  regional 
offices,  and  self-evaluation  by  the 
training  grantees; 

•  Developing  and  implementing 
general  training  plans  and  continuing 
professional  education  programs  which 
include  measurable  objectives; 

•  Sharing  materials  developing  with 
other  training  programs  so  as  to  avoid 
unnecessary  duplication  of  effort.  All 
materials  developed  with  Title  X  funds 
must  be  made  available  at  cost  to  other 
Title  X  projects  upon  request; 

•  Facilitating  trainees"  receipt  of 
continuing  education  units  where 
appropriate,  and 

•  Planning  an  annual  continuing 
education  conference  and  attending  at 
least  one  national  training  meeting 
annually. 

Application  Requirements 

Applications  must  be  submitted  on 
the  forms  supplied  (PHS-5161-1)  (0MB 
Approval  No.  0937-0189)  and  in  the 
manner  prescribed  in  the  application 
kits  available  from  the  Office  of  Grants 
Management.  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 
assume  for  the  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applicants  are  required  to  submit  an 
original  application  and  two  copies. 

Accepted  applications  will  be 
subjected  to  a  competitive  review 
process.  The  results  of  this  review  will 
assist  the  Deputy  Assistant  Secretary  for 
Population  Affairs  in  considering 


competing  applications  and  in  making 
the  final  funding  decisions. 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  It  is  not  required  fhat 
an  entity  applying  for  a  grant  be 
physically  located  in  the  region  to  be 
served  by  the  proposed  project. 

A  copy  of  the  legislation  and 
regulations  governing  this  program  will 
be  sent  to  applicants  as  part  of  the 
application  kit  package.  Applicants 
should  use  the  legislation,  regulations 
and  information  included  in  this 
announcement  to  guide  them  in 
developing  their  applications. 
Applications  should  be  limited  to  50 
doubled-spaoed  pages,  not  including 
appendices  providing  ciuriculum  vitae 
or  statements  of  organizational 
capabilities.  Awards  will  be  made  only 
to  those  applicants  who  have  met  all 
applicable  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Heahhy  People  2000.  a 
PHS-led  national  activity  which 
involves  the  establishment  and  pursuit 
of  goals  designed  to  prevent  disease  and 
promote  health.  This  announcement  is 
related  to  the  priority  areas  of  Family 
Planning  and  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-004 74-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-0325. 
(Telephone  (202)  783-3238.) 

Grant  Award 

Eligible  competing  grant  applications 
will  be  reviewed  and  assessed  against 
the  following  criteria: 

1.  The  extent  to  which  the  proposed 
training  program  will  increase  the 
delivery  of  services  to  Title  X  clients, 
particularly  persons  from  low-income 
families.  (15  points) 

2.  The  extent  to  which  the  proposed 
training  program  has  the  potential  to 
fulfill  the  training  needs  of  the  family 
planning  services  grantees  in  the  areas 
to  be  served,  which  may  include  among 
other  things: 

a.  Development  of  a  capability  within 
family  planning  services  projects  to 
provide  pre-  and  in-service  training  to 
their  own  staffs; 

b.  Improvement  of  the  family 
planning  service  delivery  skills  of 
family  planning  and  health  services 
personnel;  and 

c.  Improvement  in  the  utilization  and 
career  development  of  paraprofessional 
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and  paramedical  manpower  in  family 
planning  services. 

Total  consideration  for  a,  b,  and  c.  (15 
points) 

3.  The  extent  to  which  the  training 
program  proposes  appropriate  strategies 
to  improve  the  provision  of  family 
planning  services  in  rural  areas  and 
HPSAs.  (15  points) 

4.  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
training  grant.  (10  points) 

5.  The  administrative  and 
management  capability  and  competence 
of  the  applicant.  (15  points) 

6.  The  competence  of  the  project  staff 
and/or  trainers  in  relation  to  the 
services  to  be  provided.  (15  points) 

7.  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  42  CFR  59.205, 
including  the  applicant's  presentation  of 
the  project's  objectives,  the  methods  for 
achieving  project  objectives,  the  ability 
to  involve  providers  and  the  regional 
office,  and  the  results  or  benefits 
expected.  (15  points) 

In  making  grant  award  decisions  the 
Deputy  Assistant  Secretary  for 
Population  Affairs  (DASPA)  will  fund 


those  projects  which  will  in  his 
judgment  best  promote  the  purposes  of 
section  1003  of  the  Act,  within  the 
limits  of  funds  available  for  such 
projects. 

Grants  will  be  approved  for  project 
periods  of  up  to  5  years.  Grants  are 
funded  in  annual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 
the  grant  is  contingent  upon  satisfactory 
progress  of  the  project,  efficient  and 
effective  use  of  grant  funds  provided, 
and  availability  of  funds. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  review  requirements  of 
Executive  Order  12372,  State  Review  of 
Applications  for  Federal  Financial 
Assistance,  as  implemented  by  45  CFR 
part  100.  As  soon  as  possible,  the 
applicant  should  discuss  the  project 
with  the  State  Single  Point  of  Contact 
(SPOC)  for  each  State  in  the  area  to  be 
served.  The  application  kit  contains  the 
currently  available  listing  of  the  SPOCs 
which  have  elected  to  be  informed  of 
the  submission  of  applications.  For 


those  States  not  represented  on  the 
listing,  further  inquiries  should  be  made 
by  the  applicant  regarding  the 
submission  to  the  relevant  SPOC.  The 
SPOC's  comment(s)  should  be 
forwarded  to  the  Grants  Management 
Office,  Office  of  Population  Affairs, 
East- West  Towers,  suite  Nil  15,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Such  comments  must  be  received  by  the 
Office  of  Population  Affairs  by  June  6, 
1994  to  be  considered. 

Whon  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome.  The 
official  document  notifying  an  applicant 
that  a  project  application  has  been 
approved  for  funding  is  the  Notice  of 
Grant  Award,  which  specifies  to  the 
grantee  the  amount  of  money  awarded, 
the  purposes  of  the  grant,  and  terms  and 
conditions  of  the  grant  award. 

Dated:  February  22,  1994. 
Gerald  J.  Bennett, 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

[FR  Doc.  94-8154  Filed  4-5-94;  8:45  ami 
BILUNG  CODE  4160-17-M 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  15 
[FAR  Case  92-17] 

Federal  Acquisition  Regulation; 
Overtiead  Should-cost  Reviews 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  add 
specific  guidance  on  overhead-should 
cost  reviews.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6,  1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets.  NW., 
room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  92-17  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-17. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Accounting  Office  (GAO) 
report  dated  October  30, 1991,  entitled 
"Economy  and  Efficiency  Audits  Can 
Help  Reduce  Overhead  Costs", 
recommends  that  regulations  be  revised 
to  provide  guidance  for  the  use  of 
overhead  should-cost  reviews. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  contracts  awarded  to  small 
entities  normally  are  not  subject  to 


program  or  overhead  should-cost 
reviews.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  92-17),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  e<  seq. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 
Dated;  March  30.  1994. 
Albert  A.  Vicchiolla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  15  be  amended  as  set  forth  below: 

PART  15— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
part  15  continues  to  read  as  follows: 

Authority:  40  U  S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  The  heading  of  section  15.810  is 
revised  and  the  text  is  removed,  and 
sections  15.810-1  thru  15  810-3  are 
added  to  read  as  follows: 

15.810    Should-cost  review. 

15.110-1    General. 

(a)  Should-cost  reviews  are  a 
specialized  form  of  cost  analysis. 
Should-cost  reviews  differ  from 
traditional  evaluation  methods.  During 
traditional  reviews,  local  contract  audit 
and  contract  administration  personnel 
primarily  base  their  evaluation  of 
forecasted  costs  on  an  analysis  of 
historical  costs  and  trends.  In  contrast, 
should-cost  reviews  do  not  assume  that 
a  contractor's  historical  costs  reflect 
efficient  and  economical  operation. 
Instead,  these  reviews  evaluate  the 
economy  and  efficiency  of  the 
contractor's  existing  work  force, 
methods,  materials,  facilities,  operating 
systems,  and  management.  These 
reviews  are  accomplished  by  a  multi- 
functional team  of  Government 
contracting,  contract  administration, 
pricing,  audit,  and  engineering 
representatives.  The  objective  of  should- 


cost  reviews  is  to  promote  both  short 
and  long-range  improvements  in  the 
contractor's  economy  and  efficiency  in 
order  to  reduce  the  cost  of  performance 
of  Government  contracts.  In  addition,  by 
providing  rationale  for  any 
recommendations  and  quantifying  their 
impact  on  cost,  the  Government  will  be 
better  able  to  develop  realistic  objectives 
for  negotiation. 

(b)  There  are  two  types  of  should-cost 
reviews — program  should-cost  review 
(see  15.81Q-2)  and  overhead  should-cost 
review  (see  15.810-3).  An  overhead 
should-cost  review  may  be  performed 
independently,  or  in  conjunction  with  a 
program  should-cost  review.  The  scope 
of  a  should-cost  review  can  range  from 
a  large-scale  review  examining  the 
contractor's  entire  operation  (including 
plant-wide  overhead  and  selected  major 
subcontractors)  to  a  small-scale  tailored 
review  examining  specific  portions  of  a 
contractor's  operation. 

15.810-2    Program  shoulii-cost  review. 

(a)  Program  should-cost  review  is 
used  to  evaluate  significant  elements  of 
direct  costs,  such  as  material  and  labor, 
and  associated  indirect  costs,  usually 
incurred  in  the  production  of  major 
systems.  When  a  program  should-cost 
review  is  conducted  relative  to  a 
contractor  proposal,  a  separate  audit 
report  on  the  proposal  is  required. 

(b)  A  program  should-cost  review 
should  be  considered,  particularly  in 
the  case  of  a  major  system  acquisition 
(see  part  34).  when — 

(1)  Some  initial  production  has 
already  taken  place; 

(2)  The  contract  will  be  awarded  on 

a  sole-source  basis;  s 

(3)  There  are  future  year  production 
requirements  for  substantial  quantities 
of  like  items; 

(4)  The  items  being  acquired  have  a 
history  of  increasing  costs; 

(5)  The  work  is  sufficiently  defined  to 
permit  an  effective  analysis  and  major 
changes  are  unlikely; 

(6)  Sufficient  time  is  available  to  plan 
and  conduct  the  should-cost  review 
adequately;  and 

(7)  Personnel  with  the  required  skills 
are  available  or  can  be  assigned  for  the 
duration  of  the  should-cost  review. 

(c)  The  contracting  officer  should 
decide  which  elements  of  the 
contractor's  operation  have  the  greatest 
potential  for  cost  savings  and  assign  the 
available  personnel  resources 
accordingly.  While  the  particular 
elements  to  be  analyzed  are  a  function 
of  the  contract  work  task,  elements  such 
as  manufacturing,  pricing  and 
accounting,  management  and 
organization,  and  subcontract  and 
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vendor  management  are  normally 
reviewed  in  a  should-cost  review. 

(d)  In  acquisitions  for  which  a 
program  should-cost  review  is 
conducted,  a  separate  program  should- 
cost  review  team  report,  prepared  in 
accordance  with  agency  procedures,  is 
required.  Field  pricing  reports  are 
required  only  to  the  extent  that  they 
contribute  to  ttie  combined  team 
position.  The  contracting  officer  shall 
consider  the  findings  and 
recommendations  contained  in  the 
program  should-cost  review  team  report 
when  negotiating  the  contract  price. 
After  completing  the  negotiation,  the 
contracting  officer  shall  provide  the 
administrative  contracting  officer  (AGO) 
a  report  of  any  identified  uneconomical 
or  inefficient  practices,  together  with  a 
report  of  correction  or  disposition 
agreements  reached  with  the  contractor. 
The  contracting  officer  shall  establish  a 
follow-up  plan  to  monitor  the  correction 
of  the  uneconomical  or  inefficient 
practices. 

(e)  When  a  program  should-cost 
review  is  planned,  the  contracting 
officer  should  state  this  fact  in  the 
acquisition  plan  (see  part  7,  subpart  7.1) 
and  in  the  solicitation. 

15.810-3   Overhead  should-cost  review. 

(a)  An  overhead  should-cost  review  is 
used  to  evaluate  indirect  costs,  such  as 
fringe  benefits,  shipping  and  receiving, 
facilities  and  equipment,  depreciation, 
plant  mainten£uice  and  security,  taxes, 
and  general  and  administrative 
activities.  It  is  normally  used  to  evaluate 
and  negotiate  a  forward  pricing  rate 
agreement  (FPRA)  with  the  contractor. 
VVhen  an  overhead  should-cost  review  is 
conducted,  a  separate  audit  report  is 
required. 

(d)  The  following  factors  should  be 
considered  when  selecting  contractor 
sites  for  overhead  should-cost  reviews: 

(1)  Dollar  amount  of  Government 
business; 

(2)  Level  of  Government  participation; 

(3)  Level  of  noncompetitive 
Government  contracts; 

(4)  Volume  of  proposal  activity; 

(5)  Major  system  or  program; 

(6)  Mergers,  acquisitions,  takeovers; 
and 

(7)  Other  conditions,  e.g.,  changes  in 
accounting  systems,  management,  or 
business  activity. 

(c)  The  objective  of  the  overhead 
should-cost  review  is  to  evaluate 
significant  indirect  cost  elements  in- 
depth,  identify  inefficient  and 
uneconomical  practices,  and 
recommend  corrective  action.  If  it  is 
conducted  in  conjunction  with  a 
program  should-cost  review,  a  separate 
overhead  should-cnst  review  report  is 


not  required.  However,  the  findings  and 
recommendations  of  the  overhead 
should-cost  team,  or  anv  separate 
overhead  should-cost  review  report, 
shall  be  provided  to  the  AGO.  The  AGO 
should  use  thir,  information  to  form  the 
basis  for  the  Government  position  in 
negotiating  a  FPR.^  with  the  contractor. 
The  ACQ  shall  establish  a  follow-up 
plan  to  monitor  the  correction  of  the 
uneconomical  or  inefficient  practices. 
|FR  Doc  94-8142  Filed  4-5-94;  8:45  am] 
BILLING  CODE  6820-34-M 


48  CFR  Parts  15  and  52 

[FAR  Case  92-10] 

Federal  Acquisition  Regulation; 
Nonprofit  Institutions  Clause 
Prescription 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  revise  the  prescriptions  for 
use  of  the  clauses  Termination  of 
Defined  Benefit  Pension  Plans,  and 
Reversion  or  Adjustment  of  Plans  for 
Postretirement  Benefits  Other  Than 
Pensions,  and  to  clarify  the  language  in 
the  clauses.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  No.  12866  dated  September  30, 
1993. 

DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  N\V., 
room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  92-10  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-10. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  wording  of  the  prescriptions  at 
15.804-8  (e)  and  (f)  currently  implies 
that  the  clauses  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  and  52.215-39,  Reversion  or 


Adjustment  of  Plans  for  Postretirement 
Benefits  Other  Than  Pensions,  should 
also  be  used  in  solicitations  and 
contracts  with  noncommercial 
organizations.  The  clauses  refei^to  the 
cost  principles  applicable  to  commercial 
organizations  in  FAR  subpart  31.2, 
whereas  OMB  Circulars  A-21,  A-87. 
and  A-122  contain  the  cost  principles 
governing  contracts  with 
noncommercial  organizations.  In 
addition,  the  prescriptions  currently 
contain  dissimilar  criteria  concerning 
the  use  of  the  clauses  in  preaward  or 
postaward  cost  situations.  The  proposed 
revisions  to  the  prescriptions  at  15.804- 
8  (e)  and  (f)  will  correct  these 
inconsistencies  and  clarify  when  the 
clauses  at  52.215-27  and  52.215-39 
should  be  used.  Additional  revisions  to 
the  clauses  clarify  the  requirements 
specified  in  them. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator^' 
Flexibility  Act,  5  U.S.C.  601,  et  seq.' 
because  most  contracts  awarded  to 
small  businesses  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An 
analysis  of  data  available  for  fiscal  years 
1989  through  1991  reveals  that,  in  the 
Department  of  Defense,  the  number  of 
contract  actions  awarded  to  small 
businesses  which  required  the 
submission  of  cost  or  pricing  data 
averaged  less  than  1  percent  of  the  total 
number  of  small  business  actions  during 
the  three-year  period.  In  addition,  for 
other  than  small  business  entities,  any 
impact  on  such- entities  is  considered  to 
flow  from  the  respective  cost  principles 
contained  in  the  governing  OMB 
Circular  [i.e..  A-21,  Cost  Principles  for 
Educational  Institutions;  A-87,  Cost 
Principles  for  State  and  Local 
Governments;  and  A-122,  Cost 
Principles  for  Nonprofit  Organizations). 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
ef  seq.  (FAR  case  92-10),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  tJie 
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public  which  require  the  approvekl  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501.  etseq. 

List  of  Subiects  in  48  CFR  Ports  15  and 
52 

Government  proouement. 

Dated:  March  30, 1994. 
Albert  A.  VicchiolU, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  It  is  proposed  that  48  CFR 

Earts  15  and  52  be  amended  as  set  forth 
elow: 

1.  The  authority  citation  for  48  CFR 
parts  15  and  52  continues  to  read  as 
follows: 

Audiority:  40  U.SC  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.804-8  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

15.804-8   Contract  etauses. 


(e)  Termination  of  Defined  Benefit 
Pension  Plans.  The  contracting  officer 
shall  insert  the  clause  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  in  solicitations  and  contracts  for 
which  it  is  anticipated  that  certified  cost 
or  pricing  data  will  be  required  or  for 
which  any  preaward  or  postaward  cost 
determinations  will  be  subject  to  (FAR) 
48  CFR  part  31. 

(f)  Postretirement  Benefit  Funds.  The 
contracting  officer  shall  liisert  the  clause 
at  52.215-39.  Reversion  or  Adjustment 
of  Plans  for  Postretirement  Benefits 
Other  Than  Pensions  (PRE),  in 
sohcitations  and  contracts  for  which  it 
is  anticipated  that  certified  cost  or 
pricing  data  will  be  required  or  for 
which  any  preaward  or  postaward  cost 
determinations  will  be  subject  to  (FAR) 
48  CFR  part  31. 

PART  52-SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Section  52.215-27  is  revised  to  read 
as  follows: 

52.215-27    Termination  of  Defined  Benefit 
Pension  Plans. 

As  prescribed  in  15.804-8(e),  insert 
the  following  clause: 

Termination  of  Defined  Benefit  Pension 
Plans  (Date) 

The  Contractor  shall  promptly  notify  tha 
Contracting  Officer  in  writing  when  it 
determines  that  It  will  terminate  a  defined 
benefit  pension  plan  or  otherwise  recapture 
such  pension  fund  assets.  If  pension  fund 
assets  revert  to  the  Contractor  or  are 
constructively  received  by  It  under  a 
tenninatioD  or  otherwise,  the  Contractor  shall 


make  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  the 
grots  amount  withdrawn.  The  Government's 
equitable  share  shall  reflect  the  Government's 
participation  in  pension  costs  through  those 
contracts  for  which  certified  (see  section 
15.804  of  the  Federal  Acquisition  Regulation 
(FAR))  cost  or  pricing  data  were  submitted  or 
which  are  subject  to  FAR  part  31.  The 
Contractor  shall  include  the  substance  of  this 
clause  in  all  subcontracts  under  this  contract 
which  meet  the  applicability  requirements  of 
FAR  15.804-8(e). 
(End  of  clause) 

4.  Section  52.215-39  is  revised  to  read 
as  follows: 

52J21 5-39  Reversion  or  Adjustment  of 
Plans  for  Postretirement  Benefits  Other 
Than  Pensions  (PRB). 

As  prescribed  in  15.804-8(f).  insert 
the  following  clause: 

Reversion  or  Adjustment  of  Plans  for 
Postretirement  Benefits  Other  Than  Pensions 
(PRB)  (Date) 

The  Contractor  shall  promptly  notify  the 
Coctracting  Officer  in  writing  when  it 
determines  that  it  will  terminate  or  reduce  a 
PRB  plan.  If  PRB  fund  assets  revert,  or  inure, 
to  the  Contractor  or  are  constructively 
received  by  it  under  a  plan  termination, 
reduction,  or  otherwise,  the  Contractor  shall 
made  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  any 
amount  of  previously  funded  PRB  costs 
which  revert  or  inure  to  the  Contractor.  Such 
equitable  share  shall  reflect  the  Government's 
previous  participation  in  PRB  costs  through 
those  contracts  for  which  certified  (see 
section  15.804  of  the  Federal  Acquisition 
Regulation  (FAR))  cost  or  pricing  data  were 
submitted  or  which  are  subject  to  FAR  part 
31.  The  Contractor  shall  include  tha 
substance  of  this  clause  in  all  subcontracts 
under  this  contract  which  meet  the 
applicability  requirements  of  FAR  15.804- 
8(0. 
(Ead  of  clause) 

[FR  Doc  94-8143  Filed  4-5-94;  8:45  am) 
BlUJNa  CODE  «820-M-M 


48  CFR  Parts  19  and  52 
[FAR  Case  92-191 

Federal  Acquisition  Regulation; 
Sut>contractlng  Plans 

AQENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (CSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  amending  the  Federal 
Acquisition  Regulation  (FAR)  to  expand 
the  circumstances  when  subcontracting 
plans  may  be  required  and  negotiated 


with  more  than  the  apparently 
successful  offeror  and  to  prescribe  an 
Alternate  II  to  the  clause  Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Plan  to  be  used  when 
contracting  by  negotiation  and 
subcontracting  plans  are  required  with 
initial  proposals.  The  intent  of  this 
proposal  is  to  ensure  that  small  and 
small  disadvantaged  business  concerns 
are  being  afforded  the  maximtun 
practical  subcontracting  opportunities 
consistent  with  statutory  requirements 
and  acquisition  objectives.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  piusuant  to  Executive  Order 
12866,  dated  September  30. 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  N\V.. 
room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  92-19  In  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-19. 

SUPPt.EMENTARY  INFORMATION: 

A.  ReguJatory  Flexibility  Ad 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C  601.  et  seq., 
because  subcontracting  plans  are  not 
required  from  small  business  concerns. 
An  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C  601, 
et  seq.  (FAR  case  92-19),  in 
correspondence. 

B.  PaperMTork  RedactioD  Ad 

The  Paperwork  Reduction  Art 
(Pub.  L  96-511)  is  deemed  to  apply 
because  the  proposed  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of 
revised  burden  estimates  for  Office  of 
Management  and  Budget  (OMB) 
Gearance  Number  9000-0006  is  being 
submitted  to  OMB  under  44  U.S.C 
3501,  et  seq.  PubHc  comments 
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concerning  this  request  are  invited 
through  a  notice  document  in  this 
Federal  Register  issue. 

List  of  Subjects  in  48  CFR  Parts  19  and 
52 

Government  procurement. 
Dated:  March  28.  1994. 
Albert  A.  Vicchiolia. 

Director.  Office  of  Federal  Acquisition  Policy 

Therefore,  it  is  proposed  that  48  CFR 
parts  19  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c), 

PART  19-SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

2.  Section  19.705-2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

19.705-2    Determining  the  need  for  a 
subcontracting  plan. 

«        •        •        •        * 

(d)  In  solicitations  for  negotiated 
acquisitions,  the  contracting  officer  may 
require  the  submission  of 
subcontracting  plans  with  initial  offers, 
or  at  any  other  time  prior  to  award.  In 
determining  when  subcontracting  plans 
should  be  required,  as  well  as  when  and 
with  whom  plans  should  be  negotiated, 
the  contracting  officer  shall  consider  the 
integrity  of  the  competitive  process,  the 
goal  of  affording  maximum  practicable 
opportunity  for  small  and  small 
disadvantaged  business  concerns  to 
participate,  and  the  burden  placed  on 
offerors. 

3.  Section  19.708  is  amended  in  the 
first  sentence  of  paragraph  fb)(l)  by 
removing  the  words  "has  been"  and 
inserting  "is";  and  at  the  end  of  the 
paragraph  by  adding  a  sentence  to  read 
as  follows: 

19.708    Solicitation  provisions  and 
contract  clauses. 

«         •         •         •         • 

(b)(1)  •   •   •  When  contracting  by 
negotiation,  and  subcontracting  plans 
are  required  with  initial  proposals  as 
provided  for  in  19.705-2(d),  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  II. 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.219-9  is  amended  by 
revising  the  date  in  the  clause  heading 
and  adding  Alternate  II  following 
Alternate  I  to  read  as  follows: 


52.219-8    Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 


Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (Date) 
*         •         •         *         » 

Alternate  11  {DATE).  As  prescribed  in 
19.703(b)(1),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
clause: 

(c)  Proposals  submitted  in  response  to  this 
solicitation  shall  include  a  subcontracting 
plan,  which  separately  addresses 
subcontracting  with  small  business  concerns 
and  with  small  disadvantaged  business 
concerns.  If  the  offeror  is  submitting  an 
individual  contract  plan,  the  plan  must 
separately  adurtss  subcontracting  with  small 
business  concerns  and  with  small 
disadvantaged  business  concerns  with  a 
separate  part  for  the  basic  contract  and 
separate  parts  for  each  option  (if  any).  The 
plan  shall  be  included  in  and  made  a  part  of 
the  resultant  contract.  The  subcontracting 
plan  shall  be  negotiated  within  the  time 
specified  by  the  Contracting  Officer.  Failure 
to  submit  and  negotiate  a  subcontracting  plan 
shall  make  the  offeror  ineligible  for  award  of 
a  contract. 

[FR  Doc.  94-8148  Filed  4-5-94;  8:45  am) 

BILLING  CODE  6820-^4-M 


48  CFR  Parts  25  and  52 
[FAR  Case  92-48] 

Federal  Acquisition  Regulation; 
Fluctuating  Exchange  Rates 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  provide 
guidance  on  the  use  of  foreign  currency. 
A  corresponding  provision  is  proposed 
regarding  evaluation  of  foreign  currency 
offers.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30.  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  June  6.  1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  92-48  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-48. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  case  was  opened  based  on 
Department  of  Defense  Inspector 
General  Report  Number  92-090,  May 
14, 1992,  Impact  of  Fluctuating  Foreign 
Exchange  Rates  on  Contract  Prices, 
which  found  that  regulatory  guidance 
does  not  adequately  address 
consideration  of  foreign  currency 
exchange  rate  fluctuation. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  this  rule  pertains  to  contracts 
entered  into  and  performed  overseas, 
and  with  rare  exceptions,  will  affect 
only  foreign  concerns.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  601.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  25  and 
52 

Government  procurement. 

Dated:  March  28,  1994. 
Albert  A.  Vicchiolia, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  25  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  25  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  US  C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2&-F0REIGN  ACQUISITION 

2.  In  part  25,  subpart  25.5,  the 
heading  is  revised  to  read  as  follows: 


16392 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Proposed  Rules 


Subpart  25.5— Use  of  Foreign  Currency 

3.  Section  25.501  is  revised  to  r*iisd  as 
follows: 

25.501  Po"!cy. 

(a)  Ualess  2  spraTi':  Ciine^.t  y  is 
required  by  intsinicitional  a<:xc:^  -.iv^rA  or 
bv  the  Trfido  A;.'it:e)T)fais  A-:^t  is-.t; 

25  4u5(d)).  conincting  o.'ficcrs  •^hall 
detf?nnine  '.vheihcr  solicitaticns  for 
contracts  to  btr  ert'red  into  ?n'\ 
perfonried  outside  ihe  United  S'l'.cs 
will  require  b-ubmission  of  off-^rs  fiihs-r 
in  U.S.  curT-ncy  or  in  a  specifi-d  f^raign 
currency.  In  ujiusual  circumsta:::';s.  the 
contracti:'!-,  officer  Dsy  permit 
submis  ioa  of  offers  in  other  thriii  a 
spocined  curr^;ncy. 

(b)  To  ensure  a  fair  evaluation  of 
offers,  solicitations  should  generally 
require  all  offers  to  be  priced  in  the 
same  currency.  However,  if  sabn,i.ision 
of  offers  in  other  than  a  specified 
currency  is  permitted,  the  contracting 
officer  shall  convert  the  offered  prices  to 
U.S.  currency  for  evaluation  purposes. 
The  contracting  officer  shall  use  the 
current  market  exchange  rate  from  a 
commonly  used  commercially  available 
source  in  effect  on  date  of  bid  opening 
or  due  date  for  receipt  of  final  of.^^rs. 

(c)  If  contracts  are  priced  in  foreign 
currency,  agencies  must  ensure  that 
adequate  funds  are  available  to  cover 
ciurency  fluctuations  in  order  to  avoid 
a  violation  of  the  Anti-Deficiency  Act. 

4.  Section  25.502  is  added  to  read  as 
follows: 

25.502  Soltcttatlon  provision. 

The  contracting  ofScer  shall  ins.'>rt  the 
provision  at  52.225-00,  Evaluation  of 
Foreign  Currency  Offers,  in  solicitaticns 
if  the  use  of  other  than  a  specified 
currency  is  permitted.  The  contr^rting 
officer  shall  insert  the  source  of  the  rate 
to  be  used  in  the  evaluation  of  offers. 

PART  52— SOLICITATION  PROVfSiONS 
AND  CONTRACT  CLAUSES 

5.  Section  52.Z25-4JO  is  a  idt;d  to  redd 
a£  follows: 

52.225-CO    Evotuatiors  of  5-oreigT 
Currency  Offers. 

As  prescribed  in  25  5G2,  inM.rt  tr.o 
following  provision; 

Evaluation  of  Foreign  Cu.Tyary  03-:;  (Dalf) 

If  cifers  are  rertived  in  .^.ort  tb,!r.  one 
currency,  offers  sha!!  bw  evaluated  by 
coi.vertir.g  the  for-;!^;i  cumnicy  to  Unlt^'d 
States  currency  usi:>g  [Insert  scarce  o/rore) 
in  effect  on  the  date  of  bid  cprning  or  due 
date  for  receipt  of  final  offers. 
(End  of  Provision) 

|FR  Doc.  94-8144  Filed  4-5-94;  8;45  a.-nl 
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48  CFR  Parts  28  and  52 

[FAR  Case  92-1  ^] 


Fedt'^al  Acquisition  RAgufation; 
IntiUrunce — Liability  to  Third  Persons 

AGcNMES:  Departn-iOiit  of  Th^k :-.<-.•  [VJD). 
C   n:^  .-al  S*^.r'.'ices  Admi-iis'ratinn  (GSA), 
;■;  1  N'-'itional  Aeron:^titics  ^^nd  Space 
Aajhin!u\.!-iri:i  (NASA). 
ACT'OH:  Fr-iposod  ruio. 

SUMMARY:  The  Civili,in  Ag<>ncy 
Acquisitioa  Council  and  the  IDefens^ 

A.  quisition  R-^gulalions  Council  a.-^i 
p"j(p(;si:;g  to  d'Jete  the  preicnptive 
!;<n{;;;joe  in  ths;  Ffrder.al  Acquisition 
Rpguldtion  (FAR),  partis.  ,u,y  at 
"Sohcitation  prevision  and  contract 

cl  Jiiit;  on  Mdhilify  insurance  under  cost- 
reiiTiburs.'ment  contracts".  This 
regulatory  action  was  liot  subject  to 
Orfice  of  Management  and  Budget 
review  pursuant  to  Executive  Order  No. 
12366  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1394  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to;  General 
Ser\  ices  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW, 
room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  92-14  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  JNFORMATJON  CONTACT: 
K!r.  Edward  Loeb  at  (202)  501-4547  in 
r«::ference  to  this  F.^R  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
VVdtihington.  DC  20405.  (202)  501-4755. 
Fien-.-  cite  F.\R  case  92-14. 

SUPPLEMENTARY  iNFORMATlON: 

.'\.  Eackgrcund 

Thi'j  F.AR  la.nc'.:  tge  prcposod  for 
d.  l«',on  at  28.311-1  appijes  only  to 
cost  r'-in.burs->in"iit  contract'  for 
r- ■^e^^.h  and  dfev>»lopm^nt  awardi  .i  to 
St.; If  uf' ncies  or  ch  ^'ifabi-,'  i-islitutions 
ihA  I  laim  paitiul  cr  total  imrr.ur.iry 
fr-,iii  tort  ii^odity.  P'or  these  pnl:tie«<, 
A  Iti-.-nales  I  and  d  of  52. 22^-7, 
l.'isu.-i.'Ke — Li.rhili'y  to  T'iirJ  Person;^, 
lini.t  itie  ccalrai  t's  i.nsi.'iai'iC: 
retjii'rprr.'jnts  arid  the  fk)vem!ne!it's 
fl/li,.^tion  to  indemndy  for  thi.'-d  party 
liab.'i'ty.  The  Ccuncds  iclieve  that  the 
cunent  langv.-ipe  is  obsolete. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
vkdthin  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  language  proposed  for 


deletion  applies  only  to  cost- 
reimbursement  contracts  for  research 
and  development  that  are  awarded  to 
e.itities  whicJi,  by  virtue  of  their  status 
as  either  an  cgency  of  d.i!  slate  or  as  a 
charitable  iastilulion,  claim  partial  or 
totil  immunity  from  tort  liebility  under 
such  ci'otraUs.  These  entities  are 


bdieved  to  bo  few  in  nun.bcr.  An  Initial 
Regulatory  Flexibility  .Analysis  has, 
therefore,  not  b<^en  f>erf.".rmed. 
Comments  from  smali  entities 
conce.-p.ing  llie  affected  FAR  subp.^rt 
will  albo he  considertd  in  accordance 
vvitn  section  GIO  of  the  Act.  Such 
comments  must  bo  subinitted  sef>ara'e!y 
and  should  citR  5  U.S.C.  601,  et  seq. 
(FAR  case  92-14),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  A.ct  does 
not  apply  because  the  proposed  changes 
to  the  F.'\R  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Parts  28  and 
52 

Government  procurement. 

Dated;  March  30.  1994. 
Albert  A.  Vicchiolla, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  28  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
p<'irts  28  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  43fnc);  10  U.S.C 
r  tMOte.T  137,  and  42  U  S.C  2473(c). 

PART  2a-BONDS  AKD  INSURANCE 

28.311-1    [Removed  and  redes'gnated] 

2.  Section  28.311-1  ii  re.Ticved. 

23.311-2    [Redesignated  and  amended] 

3.  S.'Ction  23  311-2  is  redesignated  as 
s»i:iion  28. 311-1  and  amended  by 

rf  rjoving  the  la^t  two  sentences. 

23.311-3    [Redesignated] 

4.  .Section  28.311-3  is  redesignated  as 
section  28.311-2. 

PART  52— .SOLICITATION  PROVISJONS 
AND  CONTRACT  CLAUSES 

52..228^-6    [Removed  and  reserved] 

5.  Section  52.228-6  is  removed  and 
reserved. 

52.228-7    [Amended] 

6.  Section  52.228-7  is  amended  in  the 
introductory  paragraph  by  removing  the 


Federal  Register  /  Vol.  59.  No.  66  /  Wednesday,  April  6.  1994  /  Proposed  Rules 


16393 


citation  "28.311-2"  and  inserting  in  its 
place  "28.311-1";  in  paragraph  (a)(1)  of 
the  clause  by  removing  the  words  "or  in 
paragraph  (h)  of  this  clause  (if  the  clause 
has  a  paragraph  (h)),";  in  paragraph  (c) 
introductory  text  by  removing  the  words 
"Except  as  provided  in  paragraph  (h)  of 
this  clause  (if  the  clause  has  a  paragraph 
(h)).  the"  and  inserting  in  its  place  the 
word  "The";  and  by  removing 
Alternates  I  and  II  at  the  end  of  the 
clause. 

52.245-7    lAmended] 

7.  Section  52.245-7  is  amended  in  the 
first  sentence  of  paragraph  (j)  by 
removing  the  words  "in  the  clause  at 
FAR  52.228-6,  Insurance— Liability  to 
Third  Persons,  or". 

52.245-10    [Amended] 

8.  Section  52.245-10  is  amended  in 
the  first  sentence  of  paragraph  (f)  by 
removing  the  words  "in  the  clause  at 
FAR  52.228-6.  Insurance— Liability  to 
Third  Persons  or". 

IFR  Doc.  94-8145  Filed  4-5-94;  8:45  am) 

BILLING  CODE  6820-34-M 


48  CFR  Part  31 
[FAR  Case  92-604] 

Federal  AcquisKion  Regulation; 
Nonallowabllity  of  Excise  Taxes  on 
Nondeductibte  Contributions  To 
Deferred  Compensation  Plans 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  revise  the  cost  principle 
concerning  taxes.  This  regulatorj-  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  pursuant  to 
Executive  Order  12866.  dated 
September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  June  6,  1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  WTitten  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NVV, 
room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  92-604  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 


Secretariat,  room  4037,  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  Far  case  92-604. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  current  FAR  31.205- 
41(b)(6),  excise  taxes  on  accumulated 
funding  deficiencies  or  prohibited 
transactions  involving  employee 
deferred  compensation  plans  pursuant 
to  sections  4971  and  4975  of  the  Internal 
Revenue  Code  of  1954.  as  amended,  are 
unallowable.  This  reflects  a  long- 
standing Government  policy  that 
punitive-type  excise  taxes  are  not 
reimbursable  costs  on  Government 
contracts.  Over  the  years,  subsequent 
legislation  has  added  several  new  excise 
taxes  to  subtitle  D.  chapter  43  of  the 
Internal  Revenue  Service  Code  such  that 
the  Code  currently  lists  13  such  taxes. 
The  Councils  have  agreed  that  it  is 
appropriate  to  revise  FAR  31.205- 
41(b)(6)  to  insert  a  general  prohibition 
on  all  excise  taxes  found  at  subtitle  D, 
chapter  43  of  the  Internal  Revenue 
Service  Code.  Such  a  general 
prohibition  will  ensure  that  future 
legislative  changes  to  subtitle  D.  chapter 
43  of  the  Internal  Revenue  Ser\ice  Code 
will  be  automatically  reflected  in  the 
cost  principle. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An 
analysis  of  data  available  for  fiscal  years 
1989  through  1991  reveals  that,  in  the 
Department  of  Defense,  the  number  of 
contract  actions  awarded  to  small 
businesses  which  required  the 
submission  of  cost  or  pricing  data 
averaged  less  than  1  percent  of  the  total 
number  of  small  business  actions  during 
the  three-year  period.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (FAR 
case  92-604).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 


offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CTR  Part  31 

Government  procurement. 

Dated:  March  28.  1994. 
Albert  A.  VicchioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-41  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

31.205-41     Taxes. 

*  •         •         •         • 

(b)*  *  • 

(6)  Any  excise  tax  in  subtitle  D, 
chapter  43  of  the  Internal  Revenue  Code 
of  1986,  as  amended.  That  chapter 
includes  excise  taxes  imposed  in 
connection  with  qualified  pension 
plans,  welfare  plans,  deferred 
compensation  plans,  or  other  similar 
types  of  plans. 

*  *        •        •        • 

IFR  Doc.  94-8146  Filed  4-5-94.  845  am] 

BILLING  CODE  6820-S4-M 


48  CFR  Parts  44  and  52 
[FAR  Case  92-40] 

Federal  Acquisition  Regulation; 
Contractors'  Purchasing  Systems 
Reviews  and  Subcontractor  Consent 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  amendments  to  the  Federal 
Acquisition  Regulation  (FAR)  to 
increase  certain  dollar  thresholds 
regarding  Contractors'  Purchasing 
Systems  Reviews  (CPSR's)  and 
Subcontractor  Consent.  These  revisions 
are  a  result  of  recommendations 
submitted  in  response  to  the  FAR 
Council's  request  for  industry's  views 
on  the  FAR.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  pursuant  to  Executive 
Order  12866,  dated  September  30, 1993. 
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DATES:  Comments  should  be  submitted 
on  or  before  June  6, 1994,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  N\V., 
Room  4037.  Washington,  DC  20405. 
Please  cite  FAR  case  92-40  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  92-40. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

We  raised  the  threshold  for 
performing  CPSR's  from  $10  million  to 
$25  million  to  recognize  the  effects  of 
inflation  on  this  threshold  which  had 
not  been  changed  since  1980.  The  $25 
million  threshold  will  reduce 
administrative  burden  on  both  the 
Government  and  contractors  by 
reducing  the  number  of  reviews 
performed  annually  and  focuses  the 
Government's  attention  on  large  dollar 
procurement  systems. 

We  raised  the  $10,000  threshold 
stated  in  the  clause  at  52.244-2(a)(4)  to 
$25,000  for  notification  to  the 
contracting  officer  on  proposed 
subcontracts  involving  fabrication, 
purchase,  rental,  installation,  or  other 
acquisition  of  special  test  equipment  or 
any  items  of  facilities  to  recognize  the 


increased  costs  of  this  type  of 
equipment  and  the  effects  of  inflation. 

We  also  raised  the  threshold  in  the 
clause  at  52.244-2(b)(l)  requiring 
additional  information  on  certain 
subcontracts  from  $10,000  to  $25,000. 
This  increase  recognizes  rising  hourly 
wage  rates  and  contract  costs. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  reduces  burden  on 
contractors  by  reducing  surveillance 
and  by  increasing  dollar  thresholds  at 
which  contractors  are  required  to 
provide  notification  of  intent  to 
subcontract.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  wnll  be  considered  in 
accordance  v^th  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  92-40),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Contractors'  Purchasing 
Systems  Reviews  and  Subcontractor 
Consent  is  being  submitted  to  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Public  comments 
concerning  this  request  are  invited 


through  a  notice  document  in  this 
Federal  Register  issue. 

List  of  Subjects  in  48  CFR  Parts  44  and 
52 

Government  procurement. 
Dated:  March  28,  1994. 
Albert  A.  VicchioIIa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  44  and  52  be  amended  as  set  forth 
below; 

1.  The  authority  citation  for  48  CFR 
parts  44  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.302    [Amended] 

2.  Section  44.302  is  amended  in  the 
first  and  fourth  sentences  of  paragraph 
(a)  by  removing  the  amount  "$10 
million"  and  inserting  "$25  miUion". 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.244-2    [Amended] 

3.  Section  52.244-2  is  amended  in  the 
clause  heading  by  revising  the  date  to 
read  "(DATE)";  in  paragraphs  (a)(4)  and 
(b)(1)  of  the  clause  by  removing  the 
amount  "$10,000"  and  inserting 
••$25,000". 
•         •         •         •         • 

[FR  Doc.  94-8147  Filed  4-5-94;  8:45  am) 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


Clearance  Request  for  Subcontracting 
Plans/Subcontracting  Report  for  Individual 
Contracts  and  Contractors'  Purchasing 
Systems  Reviews;  Notices 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0006;  FAR  Case  92- 
19] 

Clearance  Request  for  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294) 

AGENaES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  a  revision 

to  an  existing  OMB  clearance  (900O- 

0006). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  {44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  revision  of  a  currently 
approved  information  collection 
requirement  concerning  Subcontracting 
Plans/Subcontracting  Report  for 
Individual  Contracts  (Standard  Form 
294). 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Pohcy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

In  accordance  with  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.), 
contractors  receiving  a  contract  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modification  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specific  elements  required  to 
be  included  in  the  plan  are  specified  in 
section  8(d)  of  the  Small  Business  Act 
and  implemented  in  FAR  subpart  19.7. 

In  conjunction  with  these  plans, 
contractors  must  submit  semiannual 
reports  of  their  progress  on  Standard 
Form  294,  Subcontracting  Report  for 
Individual  Contracts. 

A  satisfactory  subcontracting  plan  is 
required  before  a  contract  exceeding 
$500,000  ($1,000,000  for  construction) 
can  be  awarded.  The  contracting  officer 


must  examine  the  information  in  the 
proposed  plan  to  determine  if  the  plan 
is  in  compliance  with  the  Small 
Business  Act  and  the  FAR.  In  addition, 
the  information  is  used  for  policy  and 
management  control  purposes. 

Information  submitted  on  Standard 
Fcffm  294  is  used  to  assess  contractors' 
compliance  with  their  subcontracting 
plans. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,625;  responses  per  respondent,  36; 
total  annual  responses,  58,500; 
preparation  hours  per  response,  6;  and 
total  response  burden  hours,  351,000. 
This  represents  an  increase  in  the 
previously  approved  burden  to  reflect 
the  number  of  subcontracting  plans  that 
may  be  required  with  initial  offers. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,625;  hours  per  recordkeeper,  121;  and 
total  recordkeeping  burden  hours, 
196,625. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501^755.  Please  cite  OMB  Control  No. 
9000-0006,  FAR  case  92-19, 
Subcontracting  Plans/Subcontracting 
Report  for  Individual  Contracts 
(Standard  Form  294),  in  all 
correspondence. 

Dated:  March  22,  1994. 
Beverly  Fayson, 

FAR  Secretariat. 

!FR  Doc.  94-8140  Filed  4-5-94;  8:45  am] 

BILLING  CODE  S820~34-M 

[FAR  Case  92-40] 

OMB  Clearance  Request  for 
Contractors'  Purchasing  Systems 
Reviews 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Admmistration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 

clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 


Contractors'  Purchasing  Systems 

Reviews. 

DATES:  Comments  may  be  submitted  on 

or  before  June  6, 1994. 

ADDRESSES:  Send  comments  to  Mr.  Peter 

Weiss,  FAR  Desk  Officer,  OMB.  room 

3235.  NEOB,  Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson,  Office  of  Federal 

Acquisition  Policy,  GSA  (202)  501- 

4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  proposed  rule  revises  44.302, 
Requirements,  and  52.244-2, 
Subcontracts  (Cost-Requirements,  and 
Letter  Contracts),  pertaining  to 
performance  of  Contractors'  Purchasing 
Systems  Reviews  (CPSR's)  and 
subcontractor  consent  requirements, 
respectively.  The  rule  raises  the 
threshold  at  (1)  44.302(a)  for  performing 
CPSR's  from  $10  milHon  to  $25  miUion 
to  recognize  the  effects  of  inflation  on 
this  threshold;  (2)  52.244-2(a)(4)  to 
recognize  the  increased  costs  of  special 
test  equipment  and  the  effects  of 
inflation  since  the  threshold  was 
estabhshed;  and  (3)  52.244-2(b)(l)  to 
recognize  the  effects  of  raising  hourly 
wage  rates  and  contract  costs. 

No  previous  clearance  for  this 
requirement  existed.  The  burden  hours 
being  requested  take  into  consideration 
the  revised  (raised)  thresholds;  i.e.,  a 
reduction  in  burden  on  contractors  from 
the  present  requirement. 

The  objective  of  a  contractor 
purchasing  system  review  (CPSR).  as 
discussed  in  part  44  of  the  Federal 
Acquisition  Regulation,  is  to  evaluate 
the  efficiency  and  effectiveness  with 
which  the  contractor  spends 
Government  funds  and  complies  with 
Government  policy  when 
subcontracting.  The  review  provides  the 
administrative  contracting  officer  a  basis 
for  granting,  withholding,  or 
withdrawing  approval  of  the 
contractor's  purchasing  system.  These 
revisions  are  a  result  of 
recommendations  submitted  by 
industry.  The  rale  reduces  burden  on 
contractors  by  decreasing  surveillance 
and  increasing  dollar  thresholds  at 
which  contractors  are  required  to 
provide  notification  of  intent  to 
subcontract. 

B.  Annual  Reporting  Burden* 

Total  annual  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  26,860  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
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reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  N\V.,  room 
4035,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 


The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,580;  responses  per  respondent,  1;  total 
annual  responses,  1,580;  preparation 
hours  per  response,  17;  and  total 
response  burden  hours,  26,860. 

OBTAINING  CX)P1ES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4037, 


Washington,  EX:  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Contractors' 
Purchasing  Systems  Reviews,  FAR  case 
92-40,  in  all  correspondence. 

Dated:  March  22.  1994 
Beverly  Fayson, 
FAR  Secretariat. 

IFR  Doc.  94-8141  Filed  4-5-94;  8  45  am) 
BILLING  CODE  6820-.34-M 
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Department  of 
Agriculture 


Agricultural  Marketing  Service 


7  CFR  Part  110 

Recordkeeping  Requirements  for  Certified 
Applicators  of  Federally  Restricted  Use 
Pesticides;  Proposed  Rules 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart110 
[SD-94-001  PR] 

RIM  No.  C5ei-AA33 

Recorcfkeeping  Requirerrents  for 
Certified  Apphcators  of  Federally 
Restricted  Use  Pesticides 

AGENCY:  Agricuitiira!  Marketing  S<:rvicR, 
VSDA. 


Service,  I 


urn  Mirkefing 


•?  A^riciltvi 

L  J  S»dte-i  Department  of 
f',ncult„;s.  proposes  to  nnise  its 
rt>\;ulaiiuns  in  7  CFR  Piirt  11 0.  goverraag 
recordkeeping  of  fi>dera!iy  restricted  use 
pesticides  by  certified  applicators.  The 
regulations  governing  recordkeepi.ng  of 
federally  restricted  use  pesticides  by 
certified  applicators  were  published  on 
April  9,  1993,  and  became  effective  on 
May  10,  1993.  Since  that  time,  issues 
have  been  raised  regarding  the 
regulations.  A  lawsuit  was  filed 
challenging  the  substance  of  limited 
portions  of  the  regulations.  The  clianges 
specified  in  the  proposed  rule  would 
clarify  certain  provisions  of  the 
regulations,  ensure  consistency  with  the 
objectives  of  section  1491  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  and  provide  for  a  more 
pragmatic  approach  to  the 
implementation  of  the  Pesticide 
Recordkeeping  Program. 
DATES:  Comments  must  be  received  en 
or  before  June  6,  19'^4. 
ADDRESSES:  Written  comments 
concerning  this  proposal  should  be  sent 
to  Bonnie  L.  Poli,  Docket  Manager, 
USDA-AMS,  Science  Division,  8700 
C»»ntreville  Ko'id.  suite  200,  Manassas. 
Virginia  22110.  and  should  refer  to  the 
docket  title  ar.d  numb«»r  located  in  the 
hu.^ding  of  this  docnment.  All 
comments  submitted  in  response  to  this 
proposal  will  he  avaiUtble  t'or  public 
iiispt-cfion  in  Room  33U7,  Soi;th 
A.ricu'ture  rtuiidmi^,  i4th  & 
lidependf-nf  t<  Avenut'S,  SVV.,  between 
tne  hours  of  Ti  a.m.  and  4  p.m.,  Monday 
inrough  Frid.ty. 

FCa  FURTHER  INFORMATION  CONTACT: 
Bon.iie  Poli.  Chief.  Pesticide  Rw.ords 
Branch,  Sv  ience  Divisicn,  AMS,  8700 
Centrevil'e  Road,  suite  200,  Manassas, 
VA  22110.  70.V330-7826. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
non-significant  for  purposes  of 


Executive  Order  128C6  and  therefore 
has  not  been  reviewed  by  OMB. 

This  propcstid  rule  a!so  has  been 
ri=viewf:d  under  the  Regulatory 
Flexibility  .A(.t  !5  U.S.C.  601  et.  seq  ]. 
This  proposed  rule  will  (l)  clarify 
certain  definitions  within  the 
regulations;  (2)  clarify  he  availabihty  of 
P'jstiiide  rvcord  ir  fo^nition  to  facilitate 
mediial  treatment  or  t'Tbt  aid.  ,'^.)  clarify 
the  iitiiization  and  rtjiease  of  per^ticidd 
n^cord  information  by  licensed  health 
care  professionals;  (4)  modify  the  time 
period  by  which  the  information 
R-quired  by  the  regulations  sJiall  be 
officially  r'^:ordt'd,  and  {5)  ensu'e 
uniformity  in  record'";^  the  loc."tion  of 
pesticide  applications  hy  r'movingthe 
distindion  between  recording  ^.pot 
applications  and  other  applications  of 
federally  restricted  use  pe.stiddes.  We 
do  not  anticipate  that  any  of  these 
proposed  changes  will  result  in  any 
significant  additional  economJc  impact 
on  certified  (private  and  commercial) 
applicators  of  federally  restricted  use 
pesticides. 

Under  these  circumstances,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  If  adopted,  this 
proposed  rule:  (1)  Will  net  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
will  not  have  any  retroactive  effect;  and 
(3)  will  not  require  administrative 
pro<:eedings  before  parties  may  file  suit 
chul'.enging  this  rule. 

Paperwork  Reduction  Act 

In  accord-ince  v»-ith  st^i.tiun  3507  of 
the  Paperwork  Reduction  Act  of  1^80 
(44  L'.S.C.  3507),  the  r^-c  ordkt-eping 
provisions  included  in  this  proposed 
rale  have  bef;n  approved  by  the  Office 
of  Management  and  Buda«>t  (OMB). 
njnber  C,">81-0154.  TTie  proposed  n-'e 
do>  s  not  change  the  data  elemi^nts 
required  for  a  rerord  or  the  collf-ction  of 
infcrmation. 

Background 

As  part  of  the  Food,  Agriculture, 
Cqnsrrvation,  and  Trade  Act  of  1990 
(Ptib.L.  101-624;  7  U.S.C.  l,36i-l). 
hereinafter  referred  to  as  the  FACT  Act, 
Congress  mandated  the  establishment, 
by  the  Secretary  of  Agriculture  in 
consultation  with  the  Administrator  of 
the  Environmental  Protection  Agency, 
of  requirements  for  recordkeeping  by  all 


certified  applicators  of  federally 
restricted  use  p-esticides. 

Applicator  certification  programs  are 
;«djn»nistored  by  KPA,  other  Federal 
Agoni  ics,  and  Srai-?.  A  restricted  use 
pesticide,  a.s  distinguished  from  a 
genera!  use  pesticide,  is  one  that  has 
be<^n  clussir.cd  as  such  ui^.derthe 
Fedora!  Ineec  t;(  -de.  Fungicide,  and 
Roder.ti'  ide  A- 1  (?!FR.'\,  at  7  U.S.C. 
13fta(d)(l)iC)).  FPA  r^guLtions  issued 
under  FTFP„'\.  further  pitivide  that 
rvstr'!:t'^d  use  pesticide's  may  be  applied 
only  by,  or  under  the  supervision  of,  a 
ci-rtified  applicator.  Applirator 
cprtific'ifion  requir.^ments  are  provided 
in  the  EPA  regulations  (40  CFR  171). 

/\  certified  applicator  may  be  a 
corr.rnercial  applicator  or  a  private 
appli;  ator.  A  private  applicator  is  one 
who  uses  or  supervises  the  use  of  any 
restricted  use  pesticide  for  purposes  of 
prodiiciiig  any  agricultural  commodity: 
(1)  On  property  th.3t  is  owned  or  renteid 
by  the  applicator,  or  the  employer  of  the 
applicator;  or  (2)  if  applied  without 
compensation  other  than  trading  of 
personal  services  between  producers  of 
agricultural  commodities,  on  the 
property  of  another  person.  A 
commercial  applicator  is  one  who  uses 
or  super.ises  the  use  of  a  restricted  use 
pesticide  for  any  purpose  or  on  any 
property  other  than  as  provided  under 
the  definition  of  a  private  applicator. 

On  April  9,  1993,  final  regulations 
were  published  in  the  Federal  Register, 

■Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides."  These 
regulations  went  into  affect  on  May  10, 
1993.  USDA  proceeded  to  implement  a 
national  program  for  recordkeeping  of 
fed;  rally  restricted  use  pesticides.  One 
of  USDA's  first  i^oais  was  to  inform 
certified  pesticide  applicators  of  their 
responsibilities  under  the  new 
regijjatiors. 

Eir'v  in  the  impK.nu-nt.ation  phase  of 
the  USD.A  recordke<>ping  program.  State 
regu'at.ory  oeenr.ies  -and  others  raised 
issues  involving  specific  interpretations 
of  the  regulations.  A  lawsuit  was  filed 
against  the  S^nrretary  of  .•\griculture  and 
the  Admini.strator  of  the  Environmental 
Protection  Agency  by  the  National 
Coalition  Against  the  Misuse  of 
Pesticides  and  others.  The  lawsuit 
challenged  the  sub.stance  of  limited 
portions  of  the  final  regulations 
promulgated  by  USDA.  After  careful 
consideration  of  the  issues  raised  by  the 
lawsuit  and  a  thorough  review  of  the 
regulations,  we  agreed  to  propose 
changes  to  the  regulations  for  the 
reasons  set  forth  below. 
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Proposed  Amendments  to  §110.2 
Definitions 

Concerns  were  raised  that  the 
regulation's  definition  of  "medical 
emergency"  was  too  restrictive  and 
could  hinder  the  medical  treatment  by 
licensed  health  care  professionals  of  an 
individual(s)  who  may  have  been 
exposed  to  a  federally  restricted  use 
pesticide.  It  was  pointed  out  that  some 
particular  pesticide  exposures  could 
require  immediate  medical  treatment  or 
first  aid,  but  would  not  meet  the  criteria 
of  the  current  definition.  It  is  not  the 
intent  of  USDA  to  limit  medical 
treatment  of  an  individual(s)  who  may 
have  been  exposed  to  a  restricted  use 
pesticide.  Because  reactions  to  some 
pesticide  exposures  could  require 
treatment  immediately  and  not  fit  the 
current  definition  of  "medical 
emergency,"  USDA  is  proposing  to 
amend  the  definition  of  "medical 
emergency"  to  read  as  follows: 

Medical  Emergency.  A  medical  emergency 
shall  be  defined  as  a  situation  that  requires 
immediate  medical  treatment  or  first  aid. 

Questions  also  were  raised  concerning 
the  definition  of  "licensed  health  care 
jirofessional."  There  was  some 
c  onfusion  as  to  whether  medically 
t  ained  individuals  who  had  been 
c•^rtified  by  a  State,  such  as  medical 
technicians  on  an  ambulance  or 
e  nergency  response  vehicle,  met  the 
definition.  USDA  wishes  to  clarify  that 
individuals  that  have  been  licensed  or 
Cf'rtified  by  a  State  to  provide  medical 
treatment  are  considered  to  be  "hcensed 
hoalth  care  professionals."  Therefore, 
ir.dividuals  such  as  physicians,  nurses, 
physician  assistants,  or  emergency 
medical  technicians,  licensed  or 
certified  by  a  State  to  provide  medical 
treatment,  would  fall  into  the  definition 
of  "licensed  health  care  professionals." 
However,  individuals  who  have  been 
certified  only  to  provide  first  aid  or 
cardiopulmonary  resuscitation  (CPR) 
through  organizations  such  as  the 
American  Red  Cross  would  not  be 
"licensed  health  care  professionals." 

In  order  to  clarify  this  definition, 
USDA  is  proposing  to  amend  the 
definition  of  "licensed  health  care 
professional"  to  read  as  follows: 

Licensed  health  care  professional.  A 
physician,  nurse,  emergency  medical 
technician,  or  other  qualified  individual, 
licensed  or  certified  by  a  State  to  provide 
medical  treatment. 

Proposed  Amendment  to  §  1 10.3(a)l6}— 
Spot  Applications 

The  reduced  requirements  for 
recording  information  for  spot 
applications  were  intended  to  provide 
private  certified  applicators  with  an 
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incentive  to  record  small  spot 
applications  on  noxious  weeds  or 
similar  type  applications,  without 
recording  each  location,  due  to  the 
usually  small  amount  of  pesticide 
associated  with  a  spot  treatment. 
Concerns  were  raised  that  the  spot 
application  record  provision  does  not 
require  a  specific  location  for  each  spot 
application,  which  could  be  important 
information  for  the  purpose  of  providing 
first  aid  or  medical  treatment.  USDA  has 
reviewed  the  spot  application  provision 
and  agrees  that,  in  some  instances,  the 
location  of  spot  appHcations  could  be 
valuable  information  when  needed  to 
determine  if  a  pesticide  exposure  could 
have  occurred  in  a  field  or  area. 
Therefore,  we  are  proposing  to  delete 
§  110.3(a)(6).  Under  the  proposed 
regulations,  spot  applications  would  be 
required  to  be  recorded  in  the  same 
manner  as  are  other  applications  of 
federally  restricted  use  pesticides.  This 
would  provide  field  or  area  locations 
which  could  be  utilized  to  help 
determine  if  an  individual  could  have 
been  exposed  to  a  federally  restricted 
use  pesticide. 

Proposed  Amendment  to§l  10.3(b)— 
Time  for  Making  an  Official  Record 

USDA  has  reevaluated  the  30  day 
time  period  allowed  certified 
applicators  to  make  an  official  record 
after  concerns  were  expressed  regarding 
the  accuracy  of  the  records  for  both 
collecting  information  for  a  pesticide 
use  data  base  and  for  medical  treatment 
if  application  information  was  not 
required  to  be  recorded  for  30  days. 
USDA  recognizes  the  importance  of 
compiling  accurate  pesticide  use  data 
and  believes  that  data  recorded  in  a 
shorter  time  period  would  be  more 
accurate.  USDA  also  reexamined 
existing  State  requirements  for  making 
official  records  of  pesticide  applications 
for  private  and  commercial  certified 
applicators.  We  found  that  many  State 
regulations  require  applicators  to  have 
records  available  "upon  request"  which, 
in  some  situations,  could  be  interpreted 
to  be  immediately  after  an  application. 
Therefore,  to  assure  more  accurate 
information  for  both  medical  treatment 
and  accuracy  of  collected  data  on 
pesticide  use,  USDA  proposes  to  change 
the  time  period  from  30  days  to  7  days. 
USDA  considers  the  proposed  7  day 
requirement  adequate  to  allow  the 
private  certified  applicator  time  to  make 
an  accurate  official  record  without 
causing  an  undue  hardship  in  peak 
production  periods.  This  proposed 
requirement  also  is  less  stringent  than 
similar  existing  State  requirements  for 
recordkeeping  in  many  States. 


Additionally,  concerns  were  raised 
regarding  the  certified  applicator's 
responsibility  to  provide  federally 
restricted  use  pesticide  information 
concerning  a  specific  application  prior 
to  the  time  to  make  an  official  record  for 
purposes  of  providing  medical 
treatment.  USDA  interprets  the  current 
regulations  to  require  certified 
applicators  to  provide  the  record 
information  for  purposes  of  providing 
medical  treatment  or  first  aid,  in 
accordance  with  the  provisions  of 
§  110.5(a).  whether  or  not  the  time  to 
make  an  official  written  record  has 
elapsed.  Nonetheless,  in  order  to  make 
this  clear,  we  propose  to  add  explicit 
language  to  this  effect.  The  proposed 
amendment  would  read  as  follows: 

The  information  required  in  this  section 
shall  be  recorded  within  seven  (7)  days 
following  the  pesticide  application.  However, 
whether  or  not  the  witten  record  has  been 
completed,  the  certified  applicator  shall 
provide  the  information  to  be  recorded  in 
accordance  with  the  provisions  of  §  110  5(d) 
of  this  part. 

Proposed  Amendments  to§l  10  51a)— 
Availability  of  Records  to  Facilitate 
Medical  Treatment 

Questions  also  have  been  raised 
concerning  the  availability  of  records  to 
facilitate  medical  treatment.  Concern 
was  expressed  that  the  current 
regulations  could  hinder  access  to 
record  information  if  a  strict 
interpretation  was  applied  to  the  need 
•  for  the  licensed  health  care  professional 
to  personally  make  the  record 
information  request.  USDA  never 
intended  to  prevent  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional  from 
requesting  record  information.  We  are 
aware  that,  in  some  instances,  the 
attending  licensed  health  care 
professional  may  rely  on  a  person  acting 
under  his/her  direction  to  make  the 
contacts  necessary  to  obtain  the 
pesticide  record  information.  However, 
the  regulations  also  presume  the  request 
for  pesticide  record  information  is 
supported  by  indications  of  pesticide 
exposure  and  the  need  for  medical 
treatment  or  first  aid.  For  example,  the 
attending  licensed  health  care 
professional,  such  as  a  registered  nurse, 
may  determine  that  the  pesticide  record 
information  will  be  necessary  to  treat 
the  patient,  and  instruct  someone  under 
his/her  direction,  to  obtain  the  record 
information. 

In  order  to  clarify  the  availability  of 
pesticide  record  information  to  facilitate 
medical  treatment,  USDA  proposes  to 
amend  §  110.5(a)  to  read  as  follows: 

When  a  licensed  health  care  professional, 
or  an  individual  acting  under  the  direction  of 
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the  attending  licensed  health  care 
professional,  determines  that  any  record  of 
the  application  of  restricted  use  pesticide 
required  to  be  maintained  under  §  110.3  of 
this  part  is  necessary  to  provide  medical 
treatment  or  first  aid  to  an  individual  who 
may  have  been  exposed  to  the  restricted  use 
pesticide  for  which  the  record  is  or  will  be 
maintained,  the  certified  applicator  required 
to  maintain  the  record  shall  promptly 
provide  the  record  information  and  any 
available  label  information.  If  it  is 
determined  by  a  licensed  health  care 
professional,  or  an  individual  acting  under 
the  direction  of  the  attending  licensed  health 
care  professional,  to  be  a  medical  emergency, 
the  record  information  of  the  restricted  use 
pesticide,  relating  to  the  medical  emergency, 
shall  be  provided  immediately. 

Proposed  Amendments  to  §  110.5(b) — 
Release  of  Record  Information  by 
licensed  Health  Care  Professionals 

Under  the  current  regulations, 
licensed  health  care  professionals  may 
release  record  information  obtained 
through  §  110.5(a)  only  when  necessary 
to  provide  medical  treatment  or  first  aid 
to  an  individual  who  may  have  been 
exposed  to  the  restricted  use  pesticide 
for  which  the  record  is  maintained. 
Concerns  were  raised  that  some 
confusion  could  exist  among  licensed 
health  care  professionals  as  to  the  extent 
to  which  they  could  share  or  utilize 
pesticide  record  information.  Concerns 
were  expressed  that  licensed  health  care 
professionals,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional,  could 
be  reluctant  to  release  pesticide  record 
information  to  other  medical 
professionals,  who  may  need  to  be 
consulted,  to  provide  proper  medical 
treatment. 

Issues  also  were  raised  concerning  the 
release  of  the  record  information  as  it 
relates  to  pesticide  poisoning  incident 
reports,  and  the  need  to  assure  licensed 
health  care  professionals  that  they  could 
release  pesticide  record  information  for 
this  purpose.  Some  States  require 
pesticide  poisoning  incident  reporting 
to  a  designated  State  or  county  agency. 
For  example,  California  has  a  law  that 
requires  physicians  to  submit  a 
pesticide  poisoning  incident  report  to 
the  California  Worker  Health  and  Safety 
Division.  Additionally,  in  States  which 
do  not  require  the  filing  of  a  pesticide 
poisoning  incident  report,  physicians  or 
other  medical  professionals  are 
encouraged  to  report  incidents  to  the 
local  poison  control  centers.  These  local 
poison  control  centers  then  may  send 
data  to  the  Toxic  Exposure  Surveillance 
System  of  the  American  Association  of 
Poison  Control  Centers  (AAPCC) 
database,  which  provides  an  annual 
compilation  of  poisoning  statistics  from 
around  the  United  States.  USDA 


believes  the  release  of  pesticide  record 
information  for  this  purpose  is 
appropriate. 

USDA  also  recognizes  that  a  licensed 
health  care  professional  may  deem  it 
necessary  under  their  responsibility  to  a 
code  of  medical  ethics  to  utilize 
pesticide  record  information  to  prevent 
additional  poisoning  or  injuries.  For 
example,  as  a  result  of  treating  an 
individual  who  had  been  exposed  to  a 
federally  restricted  use  pesticide,  the 
licensed  health  car6  professional  may 
feel  it  necessary  to  release  the  record 
information  to  the  proper  State  or 
county  authorities  in  order  to  remove 
workers  from  an  area  where  pesticide 
exposure  could  be  occurring. 

Therefore,  in  order  to  clarify  the 
circumstances  under  which  the 
federally  restricted  use  pesticide 
information  can  be  utilized  and 
released,  and  who  has  authority  to 
release  this  information,  USDA 
proposes  to  amend  §  110.5(b)  to  read  as 
follows: 

A  licensed  health  care  professional,  or  an 
individual  acting  under  the  direction  of  the 
attending  licensed  health  care  professional, 
majy  utilize  and  release  record  or  record 
information  obtained  under  paragraph  (a)  of 
this  section  when  necessary  to  provide 
medical  treatment  or  first  aid  to  an 
individual  or  individuals  who  may  have  been 
exposed  to  the  restricted  use  pesticide  for 
which  the  record  is  or  will  be  maintained. 
Further  utilization  and  release  of  such  record 
or  record  information  is  limited  to  licensed 
health  care  professionals  who  may  use  it:  (1) 
To  submit  pesticide  poisoning  incident 
reports  to  appropriate  State  or  Federal 
agencies,  or  (2)  where  consideration  of 
medical  ethics  may  necessitate  such 
utilization  and  release. 

Proposed  Amendments  to§l  10.7 — 
Penalties 

Several  State  pesticide  regulatory 
agencies  had  questions  in  regard  to  the 
penalty  provision  in  §  110.7  of  the 
current  regulations.  These  agencies 
interpreted  this  section  to  provide  that 
the  Administrator,  or  his  designee, 
would  have  discretion  to  reduce  the 
penalty  for  a  second  violation  of  the 
regulations  to  less  than  $1,000  if  it  was 
determined  that  the  certified  applicator 
made  a  good  faith  effort  to  comply  with 
the  regulations,  but.  that  the 
Administrator,  or  his  designee,  would 
not  have  discretion  to  reduce  the 
penalty  to  less  than  $1,000  for  other 
subsequent  offenses. 

USDA  has  reexamined  this  issue  and 
agrees  that  the  current  language  could 
be  unclear.  We,  therefore,  propose  to 
amend  the  penalty  section  to  eliminate 
any  ambiguity.  We  are  proposing  that  all 
offenses  subsequent  to  the  first  offense 
vMould  be  subject  to  a  fine  of  not  less 


than  $1,000,  except  that  the  penalty 
shall  be  less  than  $1,000  if  the 
Administrator,  or  his  designee, 
determines  that  the  certified  applicator 
made  a  good  faith  effort  to  comply  with 
the  regulations.  This  proposed  change 
follows  the  language  of  the  statute  and 
provides  the  Administrator,  or  his 
designee,  flexibility  in  assessing 
penalties  for  all  subsequent  offenses,  not 
just  the  second  offense. 

Therefore,  USDA  proposes  to  amend 
§  110.7  to  read  as  follows: 

Section  1491(d)  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
provides  that  the  Secretary  shall  be 
responsible  for  enforcement  of  section  1491 
(a),  (b),  and  (c)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
Therefore,  as  provided  in  section  1491(d)  of 
the  Food,  Agriculture.  Conservation,  and 
Trade  Act  of  1990,  any  certified  applicator 
who  violates  the  requirements  of  7  U.S.C. 
136i-l  (a),  (b).  or  (c)  shall  be  subject  to  a  civil 
penalty  of  not  more  than  S500  in  the  case  of 
the  first  offense,  and  in  the  case  of 
subsequent  offenses,  be  subject  to  a  fine  of 
not  less  than  Si. 000  for  each  violation, 
except  that  the  penalty  shall  be  less  than 
SI, 000  if  the  Administrator,  or  his  designee, 
determines  that  the  certified  applicator  made 
a  good-  faith  effort  to  comply  with  this  Part. 

List  of  Subjects  in  7  CFR  Part  110 

Pesticide  and  pests.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR,  part  110  is  proposed  to 
be  amended  as  follows: 

PART  110— RECORDKEEPING  ON 
RESTRICTED  USE  PESTICIDES  BY 
CERTIFIED  APPLICATORS;  SURVEYS 
AND  REPORTS 

1.  The  authority  citation  for  part  110 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  136a(d)(l)(c):  7  U.S.C. 
136i-l;  7  U.S.C.  450;  7  CFR  2.17,  2.50. 

2.  In  §  110.2,  the  definition  for 
licensed  health  care  professional  is 
amended  by  adding  the  phrase  "or 
certified"  immediately  following 
"licensed." 

3.  In  §  110.2,  the  definition  for 
medical  emergency  is  revised  to  read  as 
follows: 

§110.2    Definitions. 


Medical  emergency.  A  medical 
emergency  shall  be  defined  as  a 
situation  that  requires  immediate 
medical  treatment  or  first  aid. 
***** 

4.  In  §  110.3,  paragraph  (a)(6)  is 
removed  and  paragraph  (b)  is  revised  to 
read  as  follows: 
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§  1 1 0.3    Records,  retention,  and  access  to 
records. 

•  *        *        •        « 

(b)  The  information  required  in  this 
section  shall  be  recorded  within  seven 
(7)  days  following  the  pesticide 
application.  However,  whether  or  not 
the  written  record  has  been  completed, 
the  certified  applicator  shall  provide  the 
information  to  be  recorded  in 
accordance  with  the  provisions  of 
§  110.5(a)  of  this  part. 

*  •        •        «        . 

5.  Section  110.5  is  revised  to  read  as 
follows: 

§  110.5    Availability  of  records  to  facilitate 
medical  treatment 

(a)  When  a  licensed  health  care 
professional,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional, 
determines  that  any  record  of  the 
application  of  restricted  use  pesticide 
required  to  be  maintained  under  §  110.3 
of  this  part  is  necessary  to  provide 
medical  treatment  or  first  aid  to  an 
individual  who  may  have  been  exposed 
to  the  restricted  use  pesticide  for  which 
the  record  is  or  will  be  maintained,  the 
certified  applicator  required  to  maintain 
the  record  shall  promptly  provide  the 


record  information  and  any  available 
label  information.  If  it  is  determined  by 
a  licensed  health  care  professional,  or 
an  individual  acting  under  the  direction 
of  the  attending  licensed  health  care 
professional,  to  be  a  medical  emergency 
the  record  information  of  the  restricted  ' 
use  pesticide,  relating  to  the  medical 
emergency,  shall  be  provided 
immediately. 

Cb)  A  licensed  health  care 
professional,  or  an  individual  acting 
under  the  direction  of  the  attending 
licensed  health  care  professional,  may 
utilize  and  release  record  or  record 
information  obtained  under  paragraph 
(a)  of  this  section  when  necessary  to 
pro\  ide  medical  treatment  or  first  aid  to 
an  individual  or  individuals  who  may 
have  been  exposed  to  the  restricted  use 
pesticide  for  which  the  record  is  or  will 
be  maintained.  Further  utilization  and 
release  of  such  record  or  record 
information  is  limited  to  licensed  health 
care  professionals  who  may  use  it: 

(1)  To  submit  pesticide  poisoning 
incident  reports  to  appropriate  State  or 
Federal  agencies;  or 

(2)  Where  considerations  of  medical 
ethics  may  necessitate  such  utilization 
and  release. 
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6.  Section  110.7  is  revised  to  read  as 
follows: 

§110.7    Penalties. 

Section  1491  (d)  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  provides  that  the  Secretary 
shall  be  responsible  for  enforcement  of 
section  1491  (a),  (b).  and  (c)  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990.  Therefore,  as  provided  in 
section  1491(d)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
any  certified  applicator  who  violates  the 
requirements  of  7  U.S.C.  136i-l  (a),  (b), 
or  (c)  shall  be  subject  to  a  civil  penalty' 
of  not  more  than  $500  in  the  case  of  the 
first  offense,  and  in  the  case  of 
subsequent  offenses,  be  subject  to  a  fine 
of  not  less  than  $1 ,000  for  each 
violation,  except  that  the  penaltv  shall 
be  less  than  $1,000  if  the  Administrator 
or  his  designee,  determines  that  the 
certified  applicator  made  a  good  faith 
effort  to  comply  with  this  Part. 

Dated:  March  30.  1994. 
Lon  Hatamiya, 
Administrator. 
[PR  Doc.  94-8093  Filed  4-5-94;  8  45  a.-r.l 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  522.  545.  and  551 

[BOP-1021-F] 

Contror,  Custody,  Care,  Treatment  and 
instruction  of  Inmates;  Editorial 
Amendments 

AGENCY:  Bureau  of  Prisons,  iustice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Bureau 
of  Prisons  is  making  editorial 
amendments  to  its  regulations  in  order 
to  update  statutory  references, 
terminology,  and  to  correct 
typographical  errors. 
EFFECTIVE  DATE:  April  6.  1994. 

ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  room  754.  320 
First  Street  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  for 
editorial  purposes  its  regulations  on  the 
Inmate  Financial  Responsibility 
Program,  Non-discrimination  Toward 
Inmates,  and  Civil  Contempt  of  Court 
Commitments. 

A  final  rule  on  the  Inmate  Financial 
Responsibility  Program  (28  CFR  545.10 
to  545.11)  was  published  in  the  Federal 
Register  May  21, 1991  (56  FR  23477). 
This  publication  contained  a 
typographical  error  ("Court-Ordered 
restriction"  rather  than  "Court-ordered 
restitution")  in  §  545.11(a)(2).  This 
document  accordingly  correctly  revises 
that  paragraph. 

A  final  rule  on  Non-Discrimination 
Toward  Inmates  (28  CFR  551.90)  was 
published  in  the  Federal  Register  on 
April  4, 1980  (45  FR  23366).  This 
document  amends  §  551.90  to  use  the 
term  "disability"  instead  of  the  term 
"handicap".  This  amendment  is 
intended  to  conform  to  terminology 
used  in  current  statutes. 

A  final  rule  on  Civil  Contempt  of 
Court  Commitments  (28  CFR  522.10  to 
522.11)  was  published  in  the  Federal 
Register  June  29.  1979  (44  FR  38244). 
This  document  amends  §  522.11(g)  to 
include  reference  to  subsequent 
statutory  citations.  This  document  also 


revises  the  authority  citation  for  the  part 
for  the  sake  of  editorial  consistency. 

Because  these  amendments  are 
editorial  in  nature  and  impose  no  nen 
restrictions  on  inmates,  the  Bureau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  die  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  nile,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  sub5?tantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  «22. 
545,  and  551 

Prisoners. 
KatUeen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorn^  General  in  5  U.S.C.  552taj  and 
delegated  to  the  Director,  Bureau  of 
Prisons  ip  28  CFR  0.96(p).  part  522  m 
subchepler  B  of  28  CFR.  chapter  V  and 
parts  545  and  551  in  subchapter  Cof  28 
CFR,  chapter  V  are  amended  as  set  forth 
below. 

SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  522-nAOMISSION  TO 
INSTITUTION 

1.  The  authority  citation  for  28  CFR 
part  522  is  revised  to  read  as  follows, 
and  all  other  authority  citations  in  the 
part  are  removed: 

Authority:  5  I '.SC.  301.  18  U.S.C.  3621. 
3622.  3624.  4001.  4042.  4081,  4082  fKepealed 
in  part  as  to  otfenses  committed  on  or  after 
November  1. 1987).  4161-4166  (Repealed  in 
part  as  to  offenses  committed  on  or  after 
Novemt)er  1.  1987).  5006-5024  (Repealed 
Ochilier  12. 1984  as  to  offenses  committed 
after  that  date).  5039:  28  U.S.C.  509.  510;  28 
CJ-R  0.95-0.99. 

2.  In  §  522.11.  paragraph  (g)  is  revised 
to  r«ad  as  follows: 


§522.11    Procedures. 

***** 

(g)  An  inmate  is  not  entitled  to 
statutory  or  extra  good  time  credits 
under  18  U.S.C.  4161-62  while  only  the 
civil  contempt  sentence  is  in  effect.  Nor 
is  an  inmate  entitled  to  good  conduct 
time  credits  under  18  U.S.C.  3624(b). 
Time  spent  serving  only  a  civil 
corten%pt  sentence  is  not  considered  jail 
time  undtr  18  U.SC.  3568  or  18  U.S.C. 
3.58.S(b). 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

3.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C.  3013. 
•J571,  3621.  3622.  3624.  3663.4001,4042. 
4081 .  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987). 
4126.  5006-5024  (Repealed  October  12.  1984 
as  to  offenses  committed  after  that  date). 
5039;  28  U  SC.  509.  510;  28  CFR  0.95-0.99. 

4.  In  fj  .545.11.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§545.11    Procedures. 


(2)  Court-ordered  restitution: 


PART  551— MISCELLANEOUS 

5.  The  authority  citation  for  28  CFR 
part  551  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  1512. 
3621.  3622.  3624.  4001.  4005.  4042.  4081. 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1. 1987). 
4161—4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1. 1987), 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  that  date).  5039;  28 
U.S.C.  509.  510;  Pub.  L.  99-500  (sec.  209):  28 
(TR  0.95-0.99. 

6.  Section  551.90  is  amended  by 
revising  the  first  sentence  to  read  as 
follows; 

§551.90    Policy. 

Inmates  may  not  be  discriminated 
against  on  the  basis  of  race,  religion, 
nationality,  sex.  disability,  or  political 
belief.  *   *   * 

IFK  Doc.  94-8201  Filed  4-5-94:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 

[Docket  No.  N-e4-3616;  FR-3510-N-«5] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Maricet  Rent 
Schedules  for  Use  in  the  Rental 
Certificate  Program,  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher  Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  Hnal  fair  market  rents; 
amendment. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  FMRs  are 
used  for  the  Section  8  Rental  Certificate 
program  (part  882,  subparts  A  and  B). 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  Section 
8  Rental  CertiBcate  program  (part  882. 
subpart  F);  the  Section  8  Moderate 
Rehabilitation  program  (part  882, 
subparts  D  and  E);  Section  8  housing 
assisted  under  part  886,  subparts  A  and 
C  (Section  8  Loan  Management  and 
Property  Disposition  programs);  and  are 
used  to  detennine  payment  standard 
schedules  in  the  Rental  Voucher 
program  (part  887). 

HUD  published  proposed  Fiscal  Year 
(FY)  1994  FMRs  for  the  Section  8  Rental 
Certificate  program  on  May  6, 1993  (58 
FR  27062)  and  solicited  public 
comments  for  a  60-day  period.  The  FY 
1994  FMRs  were  the  first  to  be 
developed  with  revisions  based  on  use 
of  the  1990  Census  data;  they  also 
included  post-Census  American 
Housing  Surveys  (AHSs)  and  Random 
Digit  Dialing  (RDD)  telephone  surveys. 
Because  of  the  large  number  of  requests 
in  response  to  changes  in  the  FMRs 
caused  by  the  Census  data 
rebenchmarking,  the  public  comment 
period  was  extended  to  August  31,  1993 
by  notice  on  July  6, 1993  (58  FR  36175). 

On  October  1, 1993,  HUD  published 
final  FMRs  for  all  areas,  including  over 
600  areas  that  still  had  comments  under 
review.  The  FMRs  for  those  areas  were 
retained  at  the  levels  of  the  previous 
year  (FY  1993)  pending  completion  of 
the  review  of  the  comments.  This 
review  has  now  been  completed  and 
today's  notice  announces  final  FY  1994 
FMR  schedules  for  the  areas  under 
review.  The  FMR  schedules  for  all  areas 
are  included  in  this  notice  to  avoid  the 


confusion  of  having  more  than  one 
publication  of  FY  1994  FMRs. 
EFFECTIVE  DATE:  The  FMRs  published  in 
this  notice  are  effective  on  April  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  C.  Stone,  Rental  Assistance 
Division.  Office  of  Public  and  Indian 
Housing,  telephone  (202)  708-0477.  For 
technical  information  on  the 
development  of  schedules  for  specific 
areas  or  the  method  used  for  the  rent 
calculations,  contact  Michael  R.  Allard, 
Economic  and  Market  Analysis 
Division,  Office  of  Economic  Affairs, 
telephone  (202)  708-0577.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
70fr-O770.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  a  housing  assistance  program 
to  aid  lower  income  families  in  renting 
decent,  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by  Fair 
Market  Rents  (FMRs),  or  payment 
standards  in  the  Rental  Voucher 
Program,  established  by  HUD  for 
different  areas.  In  general,  the  FMR  for 
an  area  is  the  amount  that  would  be  ^^ 
needed  to  rent  privately  owned,  dedent, 
safe,  and  sanitary  rental  housing  of  a 
modest  (non-luxiu7)  nature  with 
suitable  amenities.  Section  8(c)  of  the 
Act  requires  the  Secretary  of  HUD  to 
publish  FMRs  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  The  FMRs 
must  reflect  changes  based  on  the  most 
recent  available  data  so  FMRs  will  be 
current  for  the  year  in  which  they  apply. 

Metropolitan  Area  Definitions 

In  the  May  6,  1993  publication  of  the 
proposed  FMRs,  HUD  announced  that 
the  FMR  area  definitions,  with  several 
exceptions,  incorporated  the  changes 
made  in  the  definitions  of  metropolitan 
areas  by  the  Office  of  Management  and 
Budget  (OMB  Bulletin  No.  93-05).  The 
HUD  exceptions  were  for  nine  large 
metropolitan  areas  whose  revised  OMB 
definitions  encompassed  areas  larger 
than  what  HUD  considers  appropriate 
for  FMR  area  definitions. 

At  that  time,  the  metropolitan  area 
definitions  for  both  the  Boston  and  New 
York-Northern  New  Jersey  areas  were 
still  under  review  by  OMB.  HUD 
decided,  therefore,  to  continue  using  the 
previous  definitions  until  OMB  made  its 
final  decisions  and  HUD  could  evaluate 
them.  On  June  30, 1993,  OMB 
announced  its  revised  definitions  in 
C»v1B  Bulletin  NO.  93-17. 

OMB's  final  decisions  were,  with 
minor  differences,  to  return  to  the  pre- 


1993  definitions  for  both  the  Boston  and 
New  York-Northern  New  Jersey  areas. 
For  the  Boston  area,  the  only  significant 
change  was  to  combine  the  former 
Salem-Gloucester  PMSA  with  the 
former  Boston  PMSA  to  form  the  new 
Boston  MA-NH  PMSA.  This  change 
increased  the  FMRs  for  the  Salem- 
Glouchester  area,  but  did  not  change  the 
Boston  area  FMRs.  For  the  New  York- 
Northern  New  Jersey  area.  Pike  County, 
Pennsylvania  was  combined  with 
Orange  County,  New  York  to  form  the 
Newburgh  NY-PA  PMSA.  This  had  the 
effect  of  increasing  the  FMRs  for  Pike 
County  but  did  not  change  those  for 
Orange  County.  Because  these  changes 
had  no  significant  impact  on  HUD's 
existing  FMR  areas,  the  October  1 
publication  adopted  the  revised  OMB 
definitions  of  the  Primary  Metropolitan 
Statistical  Areas  (PMSAs)  that  comprise 
the  greater  Boston  and  the  greater  New 
York  metropolitan  areas  as  the  area 
definitions  for  the  final  FY  1994  FMRs. 

HUD  also  proposed  in  the  May  6, 
1993  publication  to  modify  the  FMR 
area  definitions  for  seven  other 
metropolitan  areas  by  deleting  counties 
that  OMB  had  added  to  its  revised 
definitions.  The  decision  to  delete  these 
counties  was  based  on  an  evaluation 
conducted  by  HUD  headquarters  and 
field  staff.  The  counties  deleted  from  the 
FMR  areas  are  those  that  are  the  most 
remote  from  the  central  cities/counties 
of  the  metropolitan  area  and  have  the 
lowest  rents,  in  most  cases  significantly 
below  the  FMR  area  rent  averages.  They 
are  as  follows: 

FMR  Area  and  Changes  in  FMR  Area 

Atlanta,  GA— Deleted  Carroll,  Pickens. 

Spalding,  and  Walton  Counties. 
Chicago,  IL— Deleted  DeKalb,  Grundy 

and  Kendall  Counties. 
Cincinnati-Hamilton,  OH-KY-IN— 

Deleted  Brown  County,  Ohio; 

Gallatin,  Grant  and  Pendleton 

Counties  in  Kentucky;  and  Ohio 

County,  Indiana. 
Dallas,  TX— Deleted  Henderson  County. 
Lafayette,  LA — Deleted  St.  Landry  and 

Acadia  Parishes. 
New  Orleans,  LA — Deleted  St.  James 

Parish. 
Washington,  DC — Deleted  Berkeley  and 

Jefferson  Counties  in  West  Virginia; 

and  Clarke.  Culpeper,  King  George 

and  Warren  counties  in  Virginia. 

The  counties  deleted  from  the  FMR 
areas  are  included  in  Schedule  B  within 
their  respective  states  as  separate 
metropolitan  FMR  areas.  The  only 
comments  received  concerning  the 
revised  FMR  areas  for  the  above  areas 
were  several  from  Lake  County,  Illinois, 
requesting  that  it  be  designated  a 
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separate  FMR  area  independeDt  of  the 
Chicago  FMR  area.  On  the  basis  of  its 
analysis,  HUD  has  determined  that  Lake 
County  is  apprt^riately  categorized  as 
part  of  the  Chicago  housing  market  area 
and  should  remain  «  part  of  the  Chicago 
FMR  area.  HUD.  therefore,  has  not 
changed  the  (definition. 

0MB  also  modified  the  definitions  of 
four  other  metropolitan  areas  in  its  final 
Bulletin.  The  four  are:  Augusta- Aiken. 
GA-SC;  Baton  Rouge.  LA;  Huntington- 
Ashland,  WV-KY-OH;  Wilmington.  NC. 
HUD  is  implementing  the  new 
definitions  because  the  changes 
involved  adding  small  counties  that  did 
not  affect  the  FMRs  or  significantly  alter 
the  FMR  area  definitions. 

HUD  also  proposed  in  the  May  6. 

1993  Notice  that  the  FMRs  for  the 
independent  cities  and  surrounding 
coimties  in  Virginia  be  established  by 
combining  the  city  and  county  data, 
rather  than  having  separate  FMRs  for 
the  cities  and  counties.  The  final  FY 

1994  FMRs  are  based  on  the  following 
FMR  areas: 


FMR  area  (county) 


AHegheny 
Augusta  .. 


Carroll , 

Frederick  ..... 
Greensville  .. 

Halifax  

Henry 

Morrtgomery 
Rockt>ridge  .. 


Rockingham  . 
Southampton 
Wise  


IndeperxJent  crties  in- 
eluded 


Clifton  Forge  and 

Covington. 
Staunton  and 

Waynesboro. 
Galax. 
Winctiester. 
Emporia. 
South  Boston. 
Martinsville. 
Radford. 
Buena  Vista  and  Lex- 

v>gton. 
Harrisantxirg. 
FranWin. 
Norton. 


Method  Used  To  Develop  tlie  FY  1994 
FMRs 

FKfR  Standard:  The  FMRs  are  gross 
pent  estimates;  they  include  shelter  rent 
and  the  cost  oif  utilities,  except 
telephone.  HUD  sets  FMRs  to  assure 
that  a  sufficient  supply  of  rental  housing 
is  available  to  program  participants.  To 
accomplish  this  objective.  FMRs  must 
be  both  high  enough  to  permit  a 
selection  of  units  and  neighborhoods 
and  low  enough  to  serve  as  many 
families  as  possible.  The  level  at  which 
FMRs  are  set  is  expressed  as  a  percentile 
point  within  the  rent  distribution  of 
standard  quality  rental  housing  units. 
The  current  definition  used  is  the  45th 
percentile  rent,  the  dollar  amount  below 
which  45  percent  of  the  standard  quality 
rental  housing  imits  rent.  The  45th 
percentile  rent  is  drawn  from  the 
distribution  of  rents  of  units  are 
occupied  by  recent  movers  (renter 


housebokls  who  moved  into  their  unit 
within  the  past  15  months).  Public 
housing  units  and  newly  built  units  less 
than  two  years  okl  are  excluded. 

Data  Sources:  HUD  used  the  most 
accurate  and  current  data  available  to 
develop  the  FMR  estimates.  Three 
sources  of  survey  data  were  used  as  the 
basis  for  the  base- year  estimates.  They 
are:  (1)  The  1990  Census;  (2)  the  RDD 
telephone  surveys  conducted  since  the 
Census;  and  (3)  the  post-1990  Census 
American  Housing  Surveys  (AHSs) 
available  up  to  the  time  the  FMR 
estimates  were  prepared.  The  base-year 
FMRs  were  then  updated  using 
Consumer  Price  Index  (CPI)  data  for 
rents  and  utilities  or  the  HUD  Regional 
rent  change  factors  developed  from  RDD 
surveys.  Annual  average  CPI  data  are 
available  individually  for  95 
metropolitan  FMR  areas.  RDD  Regional 
rent  change  factors  are  developed 
annually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  Regions  (a  total  of  20  separate 
factors).  The  RDD  factors  are  used  to 
update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

The  decennial  Census  provides 
statistically  reliable  rent  data  for  use  in 
establishing  base-year  FMRs.  AHSs  are 
conducted  by  the  Bureau  of  the  Census 
for  HUD  and  have  accviracy  comparable 
to  the  decennial  Census.  These  surveys 
enable  HVD  to  develop  between-census 
revisions  for  44  of  the  largest 
metropolitan  areas  on  a  revolving 
schedule  of  11  areas  annually.  The  RDD 
telephone  survey  technique  is  based  on 
a  sampling  procedure  that  uses 
computers  to  select  random  samples  of 
rental  housing,  dial  and  keep  track  of 
the  telephone  numbers  and  tabulate  the 
responses.  RDD  surveys  are  designed  to 
produce  FMR  estimates  that  are  within 
two  to  four  percent  of  the  actual  45Lh 
percentile  rent. 

Pvblic  Comments 

In  response  to  the  proposed  FY  1994 
FMRs,  HUD  received  over  2,500 
comments  covering  more  than  1,100 
FMR  areas.  The  first  publication  on 
October  1, 1993  included  final  FMRs 
(held  at  the  FY  1993  levels)  for  the  areas 
for  which  the  review  of  public 
comments  had  not  been  completed. 
HUD  announced  in  that  pubhcation  that 
there  would  be  a  second  publication  of 
FMRs  for  those  areas  and  for  those  with 
RDD  surveys  still  under  review.  The 
final  count  of  FMR  areas  under 
consideration  was  669,  indudiiig  40 
FMR  areas  for  which  both  public 
comments  and  RDD  surveys  were 
submitted.  The  areas  under  review  aie 
identified  in  this  publication  with  a  "♦" 


symbol  next  to  the  FMR  schedule  for  the 
areas  that  had  both  comments  and  RDD 
surveys;  and  with  an  "*"  next  to  the 
FMR  schedule  for  all  other  areas  with 
comments. 

HUD  carehilly  evaluated  ail 
information  submitted  with  the  public 
comments.  Based  on  this  evaluation,  the 
FMRs  for  572  areas  have  been  revised. 
This  total  includes  revised  FMRs  for: 
165  areas  that  were  increased  based  on 
the  survey  data  submitted  by  the 
commenters;  39  areas  that  were 
increased  as  the  result  of  RDD  surveys; 
and  368  areas  that  submitted  incomplete 
information  but  that  HUD  was  able  to 
supplement  with  available  information. 
The  amount  of  the  FMR  increase  was 
not  always  the  same  as  the  amount 
requested  by  the  commenters.  For  the 
165  areas  notified  with  survey  data,  the 
increases  sometimes  differed  because 
commenters  requested  a  return  to  the 
FY  1993  FMRs  even  though  their 
surveys  showed  something  different.  In 
other  cases,  the  survey  data  had  to  be  re- 
tabulated  and  corrected;  this  resulted  in 
revised  FMRs  that  are  sometimes  higher 
and  sometimes  lower  than  the  requested 
modifications.  The  increases  approved 
for  the  368  areas,  with  incomplete  but 
usable  data,  generally  were  smaller  than 
those  requested  by  the  commenter  and 
generally  applied  only  to  the  one-  and 
two-bedroom  unit  sizes.  The 
information  submitted  for  97  FMR  areas 
was  not  sufficient  to  provide  a  basis  for 
revising  the  FMRs. 

Many  commenters  expressed  their 
concern  that  owners  would  have  to 
accept  the  reduced  FMRs  and  would  not 
renew  leases  at  a  lower  rent,  and 
families  would  be  forced  to  move.  The 
Department  wants  to  assure  the  PHAs 
administering  the  program  and  the 
families  that  are  currently  participating 
in  the  Section  8  program  that  current 
participants  will  not  be  forced  to  nxn-e 
or  have  to  pay  a  higher  portion  of  the 
rent.  The  rents  specified  in  the  housing 
assistance  contract  between  the  owner 
and  the  PHA  will  continue  to  be  paid  by 
the  PHA  unless  the  owner  requests  a 
rent  increase  in  accordance  with  the 
provisions  of  the  housing  assistance 
contract.  In  such  cases,  the  rent  increase 
will  be  calculated  using  the  annual 
adjustment  factors  and  will  be  approved 
by  the  PHA  if  the  new  rent  does  not 
exceed  the  amount  of  rent  chaiged  for 
comparable  unassisted  units.  The 
amount  of  rent  the  family  pays  will 
continue  to  be  based  on  the  family's 
income,  and  for  famiKes  in  the  rental 
voucher  program  the  applicable 
payment  standard.  The  new  FMRs  will 
be  used  for  new  families  entering  the 
program  or  for  current  participants 
when  they  move  to  a  new  unit. 
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In  addition,  PHA  ofHcials  expressed 
concern  about  the  impact  that  the 
reduced  FMRs  would  have  on 
administrative  fees  and,  therefore,  their 
continuing  capacity  to  administer  the 
program.  The  calculation  of  PHA 
administrative  fees  for  FY  1994  is 
subject  to  a  recent  statutory  change.  FY 
1994  administrative  fees  are  calculated 
using  the  FY  1993  FMRs  if  there  was  a 
decrease  in  the  FMRs.  However,  if  the 
FY  1994  FMRs  are  higher,  the  law 
limited  the  fee  increase  to  3.5  percent 
above  the  FY  1993  fee.  HUD  Notice 


PIH-93-66(HA).  which  was  issued  on 
December  16, 1993,  contains  detailed 
information  on  how  FY  1994 
administrative  fees  should  be 
calculated. 

ROD  Surveys 

Both  HUD  and  PHAs  used  RDD 
telephone  surveys  to  test  the  reliability 
of  the  proposed  FY  1994  FMRs  in  areas 
with  large  decreases  proposed  in  FY 
1994  FMRs.  Of  the  46  HUD  RDD  surveys 
completed  since  the  proposed  FMRs 
were  published,  21  had  results  that  were 
higher  than  the  proposed  FMRs  and  24 


had  results  that  were  lower  or  not 
statistically  different.  FMRs  for  eighteen 
areas  were  increased  based  on  the 
results  of  PHA-funded  RDD  surveys. 
PHAs  that  funded  surveys  which 
produced  FMR  estimates  below  those 
proposed  opted  not  to  comment,  so 
comparative  data  are  not  available. 

For  the  areas  where  RDD  survey  FMRs 
are  higher  than  the  proposed  FMRs,  the 
FMRs  published  for  effect  are  based  on 
the  RDD  surveys.  The  FY  1993  FMRs 
and  the  proposed  and  final  FY  1994 
FMRs  for  these  areas  are  as  follows: 


HUD  ROD  Surveys  with  increases 


Humboldt  Co 
Bannock  Co  . 
Boise 


Kootenai  Co 
Peoria  


Dulutti  

Beaufort  Co  

Baker  Co 

Deschutes  Co  .... 

Eugene  

Grant  Co 

Malheur  Co 

Odessa-Mkjiand 
Provo 


Bellingham 

Ferry  Co 

Pend  Oreille  Co 

Spokane  

Stevens  Co 

Yakima 

Walla  Walla 


PHA  ROD  Surveys  with  increases 


Mobile  .. 
Phoenix 
Tucson  . 


Cok>rado  Springs  .... 
Ft.  Collins-LovelarKi 
Greeley 


Grand  Rapids  . — 

Flathead  Co 

Gallatin  Co 

Great  Falls 

Lewis  &  Clark  Co 

Missoula  Co 

Santa  Fe 

Tulsa 

Austin 

Bryan-College  St 
Killeen-Temple  .... 
Janesville-Biskxt .. 


State 


CA 

ID 

ID 

ID 

IL 

MN 

NC 

OR 

OR 

OR 

OR 

OR 

TX 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


AL 

AZ 

AZ 

CO 

CO 

CO 

Ml 

MT 

MT 

MT 

MT 

MT 

NM 

OK 

TX 

TX 

TX 

Wl 


Two-bedroom  FMRs 


FY  93  FMR 


$583 
478 
594 
478 
552 
466 
410 
552 
584 
608 
552 
527 
550 
462 
619 
424 
424 
501 
424 
523 
552 

447 
505 
490 
504 
581 
501 
505 
495 
544 
487 
564 
495 
657 
396 
538 
572 
386 
476 


Proposed 
FY94FMR 


$503 
345 
440 
403 
426 
382 
331 
336 
504 
521 
352 
336 
402 
388 
540 
362 
362 
432 
358 
418 
381 

338 
502 
486 
472 
472 
420 
505 
382 
418 
394 
398 
415 
627 
397 
509 
486 
387 
459 


RDD-based 
FY94FMR 


$552 
377 
485 
501 
450 
422 
363 
389 
543 
536 
400 
389 
425 
409 
618 
382 
382 
491 
379 
503 
407 

401 

512 

501 

477 

530 

466 

510 

419 

436 

395 

413 

476 

665 

467 

613 

497 

429 

496 


RDD  survey  results  that  are  lower, 
than  the  proposed  FY  1994  FMRs  are 
not  being  used  this  year,  but  will  be 
used  in  developing  the  proposed  FY 
1995  FMRs.  For  such  areas,  this 
publication  makes  effective  the 
proposed  FY  1994  FMRs  published  on 
May  6, 1993. 


RDD  Surveys  With  No  Change  or 
Decreases 

Albuquerque,  NM 
Baton  Rouge,  LA 
Beaumont-Port  Arthur,  TX 
Billings,  MT 
Bismarck,  ND 
Boston,  MA 
Charleston,  WV 


Dimmit  Co.,  TX 
Drew  Co..  AR 
Duval  Co..  TX 
Frio  Co..  TX 
Gage  Co..  NE 
Harrisburg,  PA 
Holmes  Co.,  FL 
Imperial  Co.,  CA 
Indiana  Co.,  PA 
Jamestown,  NY 
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LaSalle  Co.,  TX 
Live  Oak  Co..  TX 
McMullen  Co.,  TX 
Miami.  FL 
New  Bedford,  MA 
Park  Co.,  MT 
Ralel^  Co.,  WV 
Washington,  Co..  FL 
Zavala  Co..  TX 

HUD  continues  to  recommend  use  of 
HDD  surveys  to  test  the  accuracy  of 
FMRs  for  areas  where  there  is  a 
sufficient  number  of  Section  8  units  to 
justify  the  survey  cost  of  $12,000- 
$20,000.  Areas  with  500  or  more  units 
meet  this  criterion,  and  areas  with  fewer 
units  may  meet  it  if  the  actual  two- 
bedroom  FMR  rent  standard  is 
significantly  different  than  that 
proposed  by  HUD.  Interested 
organizations  concerned  about  FMR 
accuracy  may  wish  to  begin  contracting 
for  an  RDD  survey  in  the  next  few 
months  to  assure  that  the  results  will  be 
available  in  time  to  be  incorporated  into 
the  FY  1995  FMRs.  It  takes  two  to  three 
months  to  obtain  survey  rent  estimates 
after  contract  award.  The  "PHA  Guide 
To  Conducting  A  Fair  Market  Rent 
Telephone  Survey"  is  available  from 
HUD  USER  by  calling  1-800-245-2691. 
This  guide  provides  information  on 
whether  a  PHA  should  consider  using 
this  approach,  and  it  includes  a  draft 
contractor  solicitation  letter  and  a 
Contract  Statement  of  Work. 

FMRs  for  Flood  Damaged  Areas  in  the 
Midivest 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  cause 
to  waive  the  regulatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  the  flood  areas  that 
were  declared  Federal  disaster  areas. 
Recognizing  that  there  are  a  large 
number  of  FMR  areas  that  experienced 
substantial  losses  as  a  result  of  the 
floods  of  the  past  summer  in  the 
midwestem  states  which  will  have  a 
direct  effect  on  local  rent  levels,  HUD  is 
prepared  to  grant  FMR  exceptions  under 
the  following  conditions.  FMR 
exceptions  up  to  10  percent  above  the 
final  FY  1994  FMRs  may  be  approved 
for  single-county  FMR  areas  and  for 
individual  county  parts  of  multi-county 
FMR  areas.  The  flood-related  FMR 
exceptions  will  be  approved  by  the  HUD 
field  office  with  jurisdiction  on  the 
grounds  that:  (1)  The  affected  counties 
qualify  as  disaster  areas  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act;  and  (2)  the 
PHA  certifies  that  demand  pressures 
and/or  damage  to  the  rental  housing 
stock  is  so  substantial  that  it  has 
resulted  in  an  increase  in  the  prevailing 
rent  levels.  Such  exceptions  must  be 


requested  in  writing  by  the  responsible 
PHAs.  The  exceptions  approved  for  this 
special  disaster-related  purpose  will 
remain  in  effect  until  superseded  by 
final  FY  1995  FMRs. 

Manufactured  Home  Space  FMRs 

The  FMRs  for  manufactured  home 
spaces  are  the  same  as  those  published 
on  October  1, 1993,  and  are  reprinted 
here  for  the  convenience  of  the  program 
administrators. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
reouired  by  the  National  Environmental 
PoUcy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  hereby  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
charged  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  not  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  which  is  based 
on  a  percentage  of  the  family's  income. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611,  Federalism, 
has  determined  that  this  notice  will  not 
involve  the  preemption  of  the  State  law 
by  Federal  statute  or  regulalion  and 
does  not  have  Federalism  implications. 
The  Fair  Market  Rent  schedules  do  not 
have  any  substantial  direct  impact  on 
States,  on  the  relationship  between  the 
Federal  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibility  among  the  various  levels 
of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156, 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  Part  888.  are  amended  as 
follows: 


Dated:  March  17, 1994. 
Henry  G.  Gsnefos, 
Secretory. 

Section  8  Housing  Assistance  Payments 
Program;  Fair  Market  Rent  Schedules 
for  Use  in  the  Rental  Certificate 
Program,  Loan  Management  and 
Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  FMRs  for  the  Section  8  Rental 
Certificate  program  (Schedule  B)  are 
established  for  Metrop)olitan  Statistical 
Areas  (MSAs).  Primary  Metrof)olitan 
Statistical  Areas  (PMSAs),  other  HUD- 
designated  metropolitan  FMR  areas. 
FMRs  also  are  established  for 
nonmetropwlitan  counties  and  county 
equivalents  in  the  United  States,  Puerto 
Rico,  the  Virgin  Islands  and  the  Pacific 
Islands  and  for  nonmetropolitan  parts  of 
counties  in  the  New  England  states. 

b.  FMRs  for  the  areas  in  Virginia 
showTi  in  the  table  below  are  estabhshed 
by  combining  the  1990  Census  data  for 
the  nonmetropolitan  counties  with  the 
data  for  the  independent  cities  that  are 
located  within  the  county  borders. 
Because  of  space  limitations,  the  FMR 
listing  in  Schedule  B  includes  only  the 
name  of  the  nonmetropolitan  County. 
The  full  definitions  of  these  areas 
including  the  independent  cities  are  as 
follows: 

Virginia  Nonmetropolitan  County  FMR 
Area 

Allegheny 

Augusta 

Carroll 

Frederick 

Greensville 

Halifax 

Henry 

Montgomery 

Rockbridge 

Rockingham 

Southhampton 

Wise 
Virginia  Independent  Cities  Included 
with  County 

Clifton  Forge  and  Covington 

Staunton  and  Waynesboro 

Galax 

Winchester 

Emporia 

South  Boston 

Martinsville 

Radford 

Buena  Vista  and  Lexington 

Harrisonburg 

Franklin 

Norton 

c  FMRs  for  Manufactured  Home 
spaces  in  the  Section  8  Certificate 
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program  (Schedule  D)  are  established 
for  MSAs.  PMSAs.  HUD-designated 
metropolitan  counties,  and  for  selected 
nonmetropolitan  counties  and  the 
residual  nonmetropolitan  part  of  each 
State. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by 
metropolitan  FMR  area  and  by 


nonmetropolitan  county  within  each 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  Slate. 


c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priorities  for  Fiscal  Years  1994-1995  for 
the  Knowledge  Dissemination  and 
Utilization  Program. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1994-1995.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  knowledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

DATES:  Comments  must  be  received  on 
or  before  May  6. 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Switzer  Building,  room 
3424.  Washington,  DC  20202-2601. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  six  proposed  priorities 
under  the  D&U  program.  These 
proposed  priorities  would  train  persons 
with  rights  and  duties  under  the 
Americans  With  Disabilities  Act  (ADA). 
The  six  proposed  priority  areas  are: 

(1)  Independent  living  centers; 

(2)  Family  organizations; 

(3)  School  districts; 

(4)  State  and  local  ADA  coordinators 
and  policymakers; 

(5)  Hispanics  with  rights  and  dutit  s 
imder  the  ADA  whose  proficiency  in 
English  is  limited;  and 

(6)  Standards  for  accessible  design. 
Authority  for  the  D&U  program  is 

contained  in  sections  202(b)(2)  and 
204(a)  and  204rt))(6)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  760-762).  Under  this  program 
the  Secretary  makes  awards  to  public 
and  private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  or  tribal  organizations. 
Under  the  regulations  for  this  program 
(see  34  CFR  355.32),  the  Secretary  may 
establish  priorities  by  reserving  funds  to 
support  particular  activities. 

These  proposed  priorities  support  the 
National  Education  Goals.  National 


Education  Goal  5  calls  for  all  Americans 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  will  announce  the  final 
funding  priorities  in  a  notice  in  the 
Federal  Register.  The  final  priorities 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Nott:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these 
competitions  will  he  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 

General 

Unless  indicated  otherwise  in  the 
proposed  priority,  the  Secretary 
proposes  that  the  following 
requirements  apply  to  the  training 
projects: 

Applicants  for  the  training  projects 
must  identify  the  target  groups  and 
organizations  that  will  be  selected  for 
training  as  specified  in  each  of  the 
priorities  and  describe  in  detail  how  the 
project  will  schedule  and  provide 
training  during  national,  regional.  State. 
or  local  conferences  and  meetings  of  the 
selected  organizations.  Applicants  must 
demonstrate  knowledge  of  the  extent  to 
which  the  target  groups  and 
organizations  have  received  prior 
training  on  the  ADA. 

Applicants  for  training  projects  must 
describe  how  the  project  will  utilize  a 
variety  of  training  methods  and  deliver 
training  in  formats  and  styles  that  are 
accessible  to  individuals  with  a  range  of 
sensory,  communication,  cognitive,  and 
learning  disabilities. 

Applicants  for  training  projects  must 
describe  the  training  materials  that  the 
project  will  develop  as  well  as  identify 
existing  training  materials  that  the 
project  will  use. 

Applicants  must  establish  a  timetable 
for  beginning  training  activities  and 
demonstrate  that  key  staff  and  facilities 
will  be  available  in  order  to  achieve  a 
comprehensive  nationwide  program 
within  the  period  of  the  project. 

The  training  project  must  consult 
with  each  of  NIDRR's  regional  Disability 
and  Business  Technical  Assistance 


Centers  (DBTACs)  during  the 
development  of  its  schedule  of  training 
activities.  To  the  maximum  extent 
feasible,  the  training  project  must 
conduct  its  training  activities  in 
collaboration  with  each  of  the  DBTACs. 

The  training  project  must  develop  two 
schedules  of  regional  training  activities. 
The  first  schedule  of  training  activities 
must  be  finalized  and  training  must 
begin  within  six  months  after  the  award 
of  the  grant.  The  second  schedule  must 
be  finalized  within  eighteen  months 
after  the  award  of  the  grant.  The  training 
project  must  carry  out  its  training 
activities  as  equitably  as  possible  across 
and  within  each  region  of  the  country. 

The  training  project  must  have  a  staff 
with  expertise  on  the  ADA  and  training, 
and  carry  out  its  training  activities  using 
those  staff  persons.  The  training  project 
must  not  rely  primarily  on 
subcontractors  to  carry  out  its  training 
activities. 

The  training  project  must  include 
individuals  with  disabilities  or  their 
family  members  or  representatives  to 
the  maximum  extent  possible  in  all 
phases  of  the  project's  activities. 

The  training  project  must  submit  final 
drafts  of  the  training  materials  it 
produces  to  NIDRR  for  review  of  their 
legal  sufficiency.  The  training  project 
must  submit  monthly  status  reports  on 
its  training  activities  through  NIDRR's 
ADA  Technical  Assistance  Coordination 
Contract  to  NIDRR.  Each  training  project 
must  submit  its  final  report  to  the 
National  Rehabilitation  Information 
Center  clearinghouse. 

The  training  project  must  cooperate 
with  other  Federal  agencies  that  provide 
technical  assistance  and  training  on  the 
ADA,  such  as  the  Equal  Employment 
Opportunity  Commission  (EECJC).  the 
Department  of  Justice  (DOJ).  and  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB). 

Priority 

Under  34  CFR  75.1Uiic)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  these 
absolute  priorities: 

Proposed  Priorities — Americans  With 
Disabilities  Act  Training  Projects 

Background 

Public  Law  101-336.  the  Americans 
with  Disabilities  Act  (ADA),  which  was 
enacted  on  July  26. 1990.  prohibits 
discrimination  against  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation,  State 
and  local  government  services,  and 


telecommunications.  In  1991  NIDRR 
established  an  ADA  technical  assistance 
program  made  up  often  regional 
Disability  and  Business  Technical 
Assistance  Centers  (DBTACs— 
previously,  Disability  and  Business 
Accommodation  Centers),  two  national 
training  projects,  three  materials 
development  projects,  and  an  ADA 
technical  assistance  coordination 
contract.  The  two  national  training 
projects  addressed  the  needs  of  persons 
affiliated  with  independent  living 
centers  and  peer  and  family  networks. 
These  training  projects'  which  were 
awarded  for  three  years,  will  complete 
their  activities  in  fiscal  year  (FY)  1994 

For  FY  1994  Congress  provided 
NIDRR  with  additional  funding  which  it 
directed  be  used  "for  training  activities 
related  to  the  implementation  of  the 
Americans  with  Disabilities  Act"  (1994 
Senate  Appropriations  Committee 
Report,  p.  207).  In  accordance  with  this 
congressional  directive,  NIDRR 
proposes  to  establish  six  new  training 
projects  that  will  be  supported  by  the 
additional  funding  that  Congress 
provided  as  well  as  by  existing  NIDRR 
funds.  The  training  projects  will 
enhance  the  capacity  of  those  with 
rights  and  duties  under  the  ADA  to 
facilitate  its  implementation. 

NIDRR  has  consulted  with  a  range  of 
relevant  Federal  agencies,  including,  but 
not  limited  to,  DOJ,  EEOC,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB), 
the  Department  of  Transportation,  and 
the  National  Council  on  Disability,  as 
well  as  representatives  from  disability 
organizations,  to  develop  responsive 
and  meaningful  training  projects  that 
will  complement  the  planned  efforts  of 
other  public  and  private  agencies.  These 
priorities  were  developed  on  the  basis  of 
these  consultations  and  relevant 
information  from  NIDRR  projects, 
including  the  ADA  technical  assistance 
projects.  NIDRR  intends  to  continue  to 
coordinate  activities  under  this  program 
with  other  Federal  agencies  and  with 
other  public  and  private  initiatives  to 
implement  the  ADA. 

Proposed  Priority  1 :  ADA  Training  for 
Independent  Living  Centers 

Background 

The  more  than  400  Independent 
Living  Centers  (ILCs)  in  the  United 
States  emphasize  consumer  control  and 
peer  services.  These  ILCs  have  a  strong 
incentive  to  promote  the  successful 
implementation  of  the  ADA.  ILCs  serve 
as  resources  not  only  to  persons  with 
disabilities  in  their  communities,  but 
also  to  individuals  and  entities  with 
responsibilities  under  the  Act. 
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Preliminary  results  from  a  survey 
conducted  by  the  Independent  Living 
Research  Utilization  Program  (ILRU)  of 
persons  associated  with  ILCs  from 
around  the  country  indicate  that 
knowledge  concerning  specific  sections 
of  the  ADA  is  not  high,  even  among 
persons  who  have  a  direct  interest  in 
effective  ADA  implementation.  Initial 
analysis  of  these  data  suggests  that  a 
lack  of  training  opportunities  and  high- 
turnover  among  the  staff  who  are 
trained  are  factors  in  the  current  level  of 
knowledge  of  persons  associated  with 
ILCs. 

Some  ILCs  have  had  opportunities  to 
participate  in  ADA  training  activities 
sponsored  by  Federal  agencies,  and 
many  ILCs  have  developed  into 
sophisticated  community  resources  on 
the  ADA.  Training  projects  for  the  ILCs 
have  generally  taken  the  form  of  an  ILC 
sending  a  representative  to  attend  an 
intensive  ADA  training  session  over  a 
number  of  days.  This  approach  has 
some  limitations  in  terms  of  impact  due 
to  the  high  turnover  of  ILC  staff  and 
multiple  or  shifting  work 
responsibilities  in  the  ILC. 

Other  ILCs,  due  in  large  part  to  their 
size  or  location,  have  not  had  ADA 
training  opportunities  sponsored  by 
Federal  agencies.  This  group  of  ILCs  is 
the  primary  target  audience  for  this 
training  project.  The  secondary  target 
group  for  the  training  project  is 
composed  of  those  ILCs  who  have  lost 
their  ADA-trained  staff  person.  The 
project  is  intended  to  enable  both  of 
these  groups  of  ILCs  to  become  experts 
on  the  ADA  so  that  their  staff,  associates 
and  volunteers  can  answer  technical 
questions,  advise  individuals  on  their 
rights  or  responsibilities,  make  referrals, 
increase  awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  training 
activities  for  covered  entities  in  their 
community. 

Proposed  Priority 

An  ADA  training  project  for  ILCs 
shall — 

•  Identify  and  select  for  training,  ILCs 
that  have  either  not  received  training 
from  a  NIDRR,  EEOC,  or  DOJ  ADA 
project,  or  lost  their  staff  representative 
who  was  trained  by  a  NIDRR,  EEOC,  or 
DOJ  project; 

•  Develop  a  strategy  and  schedule  for 
training  as  many  of  these  ILCs  as 
possible  using  a  variety  of  approaches, 
including,  but  not  limited  to,  on-site 
training,  regional.  State,  and  local 
meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 


vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
organizations; 

•  Provide  training  to  staff,  associates, 
and  volunteers  from  each  selected  ILC 
in  order  to  enable  them  to  answer 
technical  questions  on  the  ADA,  advise 
individuals  or  entities  on  their  rights  or 
responsibilities,  make  referrals,  increase 
awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  training 
activities  for  covered  entities  in  their 
community; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  are  from  the  same 
approximate  area  of  the  country  as  the 
selected  ILC  and  who  have  been  trained 
as  trainers  on  the  ADA  by  a  NIDRR. 
EEOC,  or  DOJ  technical  assistance  or 
training  project;  and 

•  For  the  length  of  the  project, 
provide  selected  ILCs  v.-ith  quarterly 
ADA  information  updates,  before  and 
after  training,  regarding  legal  and  policy 
developments. 

Proposed  Priority  2:  ADA  Traininfi  for 
Family  Organizations 

Background 

The  National  Rehabilitation 
Information  Center  (N'ARIC)  publishes  a 
National  Directory  of  laformation 
Sources  on  Disability  that  includes 
information  on  organizations  sen  ing  the 
disability  community.  According  to  the 
NARIC  staff  who  are  updating  this 
directory-,  there  are  a  minimum  of  U I 
organizations  providing  information  or 
direct  senices  to  persons  with 
disabilities  and  their  families.  These 
organizations  disseminate  informction 
through  national.  State,  and  local 
conferences,  as  well  as  publications 
such  as  newsletters  and  brochures.  They 
also  provide  training,  using  a  variety  of 
means  and  settings,  to  their  professional 
staff  as  well  as  to  their  membership. 

According  to  representatives  of 
disability  organizations,  the  extent  to 
which  national  disability  organizations, 
as  well  as  their  State  and  local  affiliate 
organizations,  have  provided  training  or 
information  to  their  members  about  the 
ADA  varies  according  to  the  primnry 
mission  of  the  organization  (e.g., 
provision  of  services  or  advocacy), 
resources  available  to  the  organization, 
and  the  interest  of  the  mem^rship  and 
its  leaders.  As  a  result,  knowledge  about 
the  ADA  among  these  organizations  can 
vary  widely  from  one  organization  to 
another  as  well  as  from  one  affiliate  to 
another  within  the  same  organization. 

The  purpose  of  this  proposed  priority 
is  to  provide  training  on  the  ADA  to 
persons  who  are  members  or  staff  of 
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disability  organizations  that  provide 
services  and  information  primarily  to 
persons  with  disabilities  and  their 
families  by  utilizing  the  existing 
training  and  information  systems  of 
these  organizations. 

Proposed  Priority 

An  ADA  training  project  for  family 
organizations  shall — 

•  Placing  special  emphasis  on  those 
organizations  that  have  had  limited 
access  to  ADA  training  and  inform?'  ion, 
identify  and  select  for  training  a  range 
of  disability  organizations  that  provide 
services  and  information  primarily  to 
persons  with  disabilities  and  their 
families,  including  those  organizations 
focused  on  developmental,  cognitive, 
emotional,  physical,  or  sensory 
disabilities; 

•  Develop  a  strategy  and  schedule  for 
training  the  membership  and  staff  of 
these  organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional.  State,  and 
local  meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  existing  Federally 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
organizations; 

•  Provide  training  to  the  membership 
and  staff  of  selected  organizations  on 
the  provisions  of  the  ADA  and  the 
resources  available  to  them  to  facilitate 
the  implementation  of  the  ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 

.  disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  a  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
project;  and 

•  For  the  length  of  the  project, 
provide  selected  organizations  with 
quarterly  ADA  information  updates, 
before  and  after  training,  regarding  legal 
and  policy  developments. 

Proposed  Priority  3:  ADA  Training  for 
School  Districts 

Background 

There  are  15,173  regular  school 
districts  in  the  United  States  according 
to  the  U.S.  Department  of  Education 
National  Center  for  Education  Statistics 
(1993  Digest  of  Education  Statistics  in 
the  United  States).  These  school 
districts  are  covered  under  Title  II  of  the 
ADA.  Title  II  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
in  all  services,  programs,  and  activities 
of  State  arid  local  governments.  The 
Office  for  Civil  Rights  within  the  U.S. 


Department  of  Education  (OCR/ED)  has 
been  designated  to  enforce  Title  II  in 
public  elementary  and  secondary 
educational  systems  and  institutions, 
public  institutions  of  higher  education 
and  vocational  education  (other  than 
schools  of  medicine,  dentistry,  nursing, 
and  other  health-related  schools)  and 
public  libraries. 

Title  II  covers  three  major  categories 
of  programs  or  activities:  Employment; 
activities  involving  general  public 
contact  as  part  of  an  entity's  ongoing 
operation  (e.g.,  telephone  contacts, 
office  walk-ins,  interviews,  and  public 
use  of  the  facilities);  and  activities  or 
programs  directly  administered  by  the 
entity  for  program  beneficiaries  and 
participants  (e.g.,  programs  that  provide 
State  or  local  government  services  or 
benefits). 

School  districts  that  have  received 
Federal  funds  have  been  covered  by 
section  504  of  the  Rehabilitation  Act 
since  1973.  Title  II  is  patterned  after 
section  504,  and  many  school  districts 
need  information  and  training  to 
understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  section  504  to  the 
ADA.  OCR/ED  and  NIDRR  have 
cooperated  to  produce  a  self-evaluation 
guide  for  school  districts  that  includes 
information  addressing  the  relationship 
between  section  504  and  the  ADA. 

One  of  the  primary  purposes  of  this 
training  project  will  be  to  assist  school 
districts  to  conduct  their  self- 
evaluations  with  this  new  self- 
evaluation  guide  and  implement  their 
plans  to  comply  with  the  ADA.  As  part 
of  this  process,  the  project  will  enable 
trainees  to  understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  section  504  to  the 
ADA.  The  project  will  place  special 
emphasis  on  school  districts  where  a 
majority  of  the  students  are  from 
minority  background  because  of  their 
limited  access  to  outside  training 
opportunities.  The  project  will  train 
selected  educational  organizations 
whose  membership  have  responsibility 
for  c»mplying  with  the  ADA  in  school 
districts  (e.g.,  superintendents, 
principals,  special  education  directors, 
school  boards,  etc.),  as  well  as  selected 
individual  sc;hool  district's  staffs. 

Proposed  Priority 

An  ADA  training  project  for  school 
districts  shall — 

•  Placing  special  emphasis  on  school 
districts  where  a  majority  of  the 
students  are  from  minority  background, 
identify  and  select  for  direct  training  a 
range  of  school  districts,  equitably 
distributed  throughout  the  country. 


including  those  from  urban,  rural,  and 
suburban  areas; 

•  Identify  and  select  for  training  the 
membership  and  staff  of  educational 
organizations  whose  members  have 
responsibility  for  complying  with  the 
ADA  in  school  districts; 

•  Develop  a  strategy  and  a  schedule 
for  directly  training  school  districts  as 
well  as  the  membership  and  staff' of 
selected  organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional,  State,  and 
local  meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  the  OCR/ED  self- 
evaluation  guide  and  other  existing 
federally-approved  materials  to  the 
maximum  extent  appropriate,  develop 
an  array  of  training  materials  and 
activities  that  vary  in  length  and  content 
in  order  to  accommodate  the 
information  and  scheduling  needs  of 
selected  school  districts  and 
organizations; 

•  Provide  training  to  selected  school 
districts  and  organizations  on  updating 
or  conducting  self-evaluations  using  the 
new  guide,  understanding  the 
responsibilities  of  school  districts  under 
the  AD.^,  on  implementing  changes  to 
comply  with  the  ADA,  and  on  the 
resources  available  to  them  to  facilitate 
the  implementation  of  the  ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
project; 

•  For  the  length  of  the  project, 
provide  selected  school  districts  and 
organizations  with  quarterly  ADA 
information  updates,  before  and  after 
training,  regarding  legal  and  policy 
developments;  and 

•  Coordinate  training  activities  with 
the  regional  offices  of  OCR/ED. 

Proposed  Priority  4:  ADA  Training  for 
State  and  Local  ADA  Coordinators  and 
PolicyTvakers 

Background 

Govfemors,  mayors,  city  managers, 
city  planners,  county  boards,  agency 
directors,  and  other  State  and  local 
government  officials  bear  responsibility 
for  ensuring  compliance  with  Title  n  of 
the  ADA.  In  addition  §  35.107  of  the 
ADA  regulations  (28  CFR  part  35) 
requires  that  a  public  entity  that 
employs  50  or  more  persons  shall 
designate  at  least  one  employee  to 
coordinate  its  efforts  to  comply  with  the 
ADA,  including  investigation  of  any 
complaint  alleging  its  noncompliance  or 
alleging  any  prohibited  actions.  Sudi 
persons  are  frequently  identified  as 
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"AIX\  CoordiDaten"  by  State  or  locaJ 
gOT«ir>uM»nt5,  AccordLog  to  the  raost 
recent  (1987)  report  of  the  U.S.  Census 
Bureau,  there  »e  ^proximately  7.665 
counties,  munidpaiitie*,  and  township** 
that  have  50  oi  more  full-time 
empioyees. 

Title  H  requires  public  entities  to 
evaluate  dieir  current  services,  poHcies, 
and  practices  to  identify  and  correct  any 
that  are  not  consistent  with  the 
requirennents  of  Title  II  State  and  local 
ADA  Coordinators  and  government 
policymakers  are  responsible  for 
ensuring  that  die  self-evahiations  are 
carried  out.  To  ensure  that  these  self- 
evaluations  are  appropriately  carried 
out  and  the  necessary  changes  made. 
State  and  local  ADA  Coordinators  and 
government  policymakers  need 
information  and  training  about  the 
requirements  of  the  ADA  and  policy 
developments  in  the  field. 

Proposed  Priority 

An  ADA  training  project  for  State  and 
local  ADA  coordinators  and 
policymakers  shall — 

•  Identify  and  select  for  direct 
training  State  and  local  ADA 
coordinators  and  government 
policymakers  from  every  Federal  Region 
of  the  country,  inchiding  those  from 
urban,  rural,  and  suburban  areas,  and 
ensuring  the  broad  representation  of 
local  governments  where  a  majority  of 
the  citizens  are  from  roinoriry 
backgrounds; 

•  Identify  and  select  for  training 
organizatioas  whose  members  are 
policymakers  in  State  and  local 
government  with  responsibilities  for 
compl3ring  with  the  ADA; 

•  Develop  a  strategy  and  a  schedule 
for  directly  training  State  and  local  ADA 
coordinators  and  policymakers  as  well 
as  the  membership  and  staff  of  selected 
organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  regional.  Stats,  and 
local  meetings,  teleconferences,  and 
audioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
schetkiting  needs  of  selected 
coordinators  and  oorganizatians; 

•  Provide  traininj  to  selected  State 
and  local  ADA  coocdinators, 
policymakers  and  members  of 
organizations  on  the  responsibilities  of 
State  and  local  govemrae^s  under  Title 
II  of  the  ADA  and  in  order  to  assist  State 
and  local  governments  to  imdertake 
their  self-evaluation  plans  and  make  the 


changes  needed  t»  comply  with  die 
ADA: 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  by  a  NIDRR,  EEOC,  or  DOJ 
technical  assistance  or  training  project; 

•  For  the  length  of  the  project  provide 
selected  coordinators,  policymakers  and 
organizations  with  quarterly  ADA 
information  updates,  before  arkd  after 
training,  regarding  legal  and  policy 
developments. 

Proposed  Priority  5:  ADA  Training  for 
Hispomcs  With  Rights  and  Duties  Under 
the  ADA  Whose  Proficienry  in  English 
Is  Limited 


Background 

The  Hispanic  population  in  the  U.S. 
totals  approximately  22  million  people, 
or  9.0  percent  of  the  population.  By  the 
year  2010,  the  Hispanic  population  is 
expected  to  become  the  second-largest 
racial/ethnic  group  fNational  Council  of 
La  Raza  Census  Information  Center, 
Hispanic  Population  Factsheet, 
November  1993). 

There  are  approximately  3,343.000 
persons  of  Hispanic  origin  with  a 
disability.  In  other  words,  one  out  of 
every  fifteen  Americans  with  a 
disability  is  Hispanic  (McNeil. 
Americans  with  Disabilities:  1991-1992. 
Current  Population  Reports,  U.S.  Bureau 
of  the  Census,  1993). 

In  1990, 17.4  million  persons  reported 
that  they  spoke  Spanish  at  hojue.  Of 
these  persons,  8.3  million  persons,  or 
50.8  percent,  reported  that  they  do  not 
speak  English  "very  well"  (U.S.  Census 
Bureau,  Language  Spoken  at  Home  and 
Ability  to  Speak  English  for  U.S. 
Regions  and  Slates,  1993). 

Hispanics  with  disabilities  whose 
proficiency  in  English  is  limited,  as  well 
as  Hisparuc  business  ovmers  and  service 
providers  wbose  proficiency  in  English 
is  limited,  need  to  understand  the 
requirements  of  the  ADA.  Federal 
agencies  have  made  a  number  of  their 
ADA  pubUcations  available  in  Spanish, 
and  NIDRR  has  piloted  an  eHort  widi  its 
Region  6  Southv«st  DBTAC  to  provide 
training  and  technical  assistance  to 
persons  in  the  Sf)anish-speaking 
community.  This  pi  kit  project  has 
included  the  publication  of  additional 
documents  in  Spanish  as  well  as  efforts 
to  provide  popular  Hispanic  media  with 
information  about  the  ADA  that  is 
sensitive  to  cultural  norms  regarding 
disability.  While  these  efforts  have 
made  certain  ADA  materials  and 
technical  assistance  available  to  persons 
whose  proficiency  fn  English  is  Kmited, 
more  needs  to  be  done. 


Reaching  a  tai^et  population  that  is 
broadly  dispersed  and  as  diverse  as 
Hispanics  whose  proficiency  in  English 
is  limited  is  particularly  challenging. 
The  Hispanic  population  includes 
people  from  different  cultural 
backgrounds  and  different  countries  and 
regions  of  the  world,  such  as  Mexico 
(63.6  percent),  Puerto  Rico  (10.6 
percent),  Cuba  (4.7  percent),  and  Central 
and  South  America  (14.0  percent) 
(National  Council  of  La  Raza  Census 
Information  Center,  Hispanic 
Population  Factsheet,  November  1993). 
For  the  purposes  of  this  priority. 
"Hispanics  whose  proficiency  in 
English  is  limited"  includes  all  persons 
from  those  countries  and  regions  listed 
above  who  do  not  speak  English  very 
well,  if  at  all 

In  order  to  reach  as  wide  an  audience 
as  possible  a  training  project  must 
collaborate  with  Hispanic  organizations 
that  currently  provide  training  and 
information  to  their  members.  It  must 
also  utilize  TV,  radio,  and  print  media 
that  are  popular  in  the  targeted  Hispanic 
community.  Apphcants  for  this  project 
must  demonstrate  Spanish  fluency, 
knowledge,  cultural  understanding,  and 
experience  in  providing  training  and 
technical  assistance  to  Hispanic 
organizations  and  individuals. 
Applicants  must  also  include  a 
substantial  number  of  Hispanic 
individxials  with  disabilities  in  all 
phases  of  the  project's  activities. 

Proposed  Priority 

An  ADA  training  project  for  Hispanics 
with  right  or  duties  under  the  ADA 
whose  proficiency  in  English  is  hmited 
shall — 

•  Identify  and  select  for  training 
organizations  that  provide  services  and 
information  to  Hispanics  with  rights 
and  duties  under  the  ADA  whose 
proficiency  in  English  is  hmited; 

•  IVvelop  a  strategy  and  a  schedule 
for  training  the  membership  and  staff  of 
selected  organizations  using  a  variety  of 
approaches  inclucRng,  but  not  limited 
to,  on-site  training,  regional.  Stale,  and 
local  meetings,  tBleconfereoces,  and 

a  udiocon  ferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  acti\'ities  that 
vary  in  length  and  content  in  order  to 
accomnKxlate  the  information  and 
scheduling  needs  of  selected 
organizations;  ' 

•  Provide  training  to  the  membership 
and  staff  of  selected  organizations  on 
the  prcTvisions  of  the  ADA  and  the 
resources  available  to  them  to  focJlUatp 
the  implementation  of  the  ADA; 
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•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  a  NIDRR.  EEOC. 
or  DO)  technical  assistance  or  training 
project; 

•  For  the  length  of  the  project, 
provide  selected  organizations  with 
quarterly  ADA  information  updates, 
before  and  after  training,  regarding  legal 
and  policy  developments;  and 

•  Provide  information  about  the  ADA 
and  technical  assistance  resources  in 
areas  with  high  concentrations  of 
persons  who  are  Spanish-speaking 
utilizing  popular  mass  media  such  as 
local  Hispanic  TV  and  radio 
programming  as  well  as  Spanish  print 
media. 

Proposed  Priority  6:  ADA  Training  on 
Standards  for  Accessible  Design 

Background 

Titles  II  and  III  of  the  ADA  require 
that  new  governmental  and  commercial 
facilities  be  built  in  an  accessible 
manner  and  require  that,  when  existing 
governmental  or  commercial  facilities 
are  renovated  or  otherwise  altered,  the 
alterations  be  made  in  an  accessible 
manner.  In  their  regulations 
implementing  Titles  II  and  III  of  the 
ADA.  the  U.S.  Department  of  Justice 
(DOJ)  and  the  U.S.  Department  of 
Transportation  (DOT)  adopted 
Standards  for  Accessible  Design  for 
purposes  of  enforcing  the  ADA's  non- 
discrimination requirements  in  the  built 
environment.  For  commercial  facilities 
and  public  transportation  facilities,  they 
adopted  the  ADA  Accessibility 
Guidelines  for  Buildings  and  Facilities 
(ADA AG),  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board.  For 
government  facilities  other  than 
transportation  facilities  covered  by 
DOT,  DOJ  currently  permits  the  use  of 
either  the  Uniform  Federal  Accessibility 
Standards  or  ADAAG  as  the  "Standards 
for  Accessible  Design." 

These  Standards  must  be  followed  in 
new  construction  and  alteration 
projects.  They  also  serve  as  a  guide  for 
public  accommodations  undertaking  to 
remove  barriers  in  inaccessible  existing 
facilities,  as  required  under  Title  III. 
These  Standards  are  complex  and  made 
up  of  scoping  and  technical  provisions 
that  contain  many  discrete  requirements 
and  necessitate  referencing  other 
technical  provisions  in  order  to  make  an 
element  or  space  accessible. 

NIDRR  proposes  a  project  to  develop 
a  series  of  audio/visual  and 
complementary  training  materials  on 
the  Standards  for  Accessible  Design  that 
can  be  used  across  the  country  at  the 


local  level.  Local  organizations  whose 
members  include  persons  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  officials,  city  planners, 
architects,  designers,  or  other  relevant 
parties  need  access  to  reliable  materials 
that  explain  the  ADA  Standards.  NIDRR 
proposes  to  develop  this  series  of 
materials  in  short  discrete  segments  that 
could  be  used  in  meetings  normally 
scheduled  by  professional  or  business 
organizations  such  as  local  chapters  of 
the  American  Institute  of  Architects, 
local  Chambers  of  Commerce,  and  other 
groups.  These  materials  could  also  be 
used  by  the  DBTACs  in  carrying  out 
ADA  training  activities. 

Grant  applicants  must  be  able  to 
demonstrate  knowledge,  understanding, 
and  experience  in  the  following  areas: 
in-depth  knowledge  of  the  ADA 
Standards  for  Accessible  Design; 
thorough  understanding  of  the 
rationale(s)  underlying  the  Standards; 
understanding  of  the  ways  in  which 
persons  with  disabilities  use,  or  are 
unable  to  use,  the  built  environment; 
experience  in  the  development  and 
dissemination  of  educational  videos; 
and  experience  in  using  innovative  and 
engaging  video  techniques  such  as 
animation  and  fade-ins  or 
transformations  from  actual  scenes  to 
diagrammatic  or  conceptual  material. 
Samples  of  an  applicant's  recent 
relevant  work,  including  the  use  of 
animation  or  other  innovative  video 
techniques  and  the  development  of 
training  materials  related  to  the  ADA 
Standards  or  training  materials  on 
accessible  design,  must  be  submitted 
wdth  the  grant  application. 

Based  on  the  estimated  size  of  the 
award  that  will  be  published  in  the 
notice  inviting  applications,  applicants 
may  propose  to  cover  some,  but  not  all 
of  the  topics.  Grant  applicants  must 
propose  an  order  of  production  of  the 
videos  and  identify  the  topics  that  will 
be  addressed  in  each  video.  Applicants 
must  justify  their  order  of  production, 
based  on  the  importance  of  the  topic. 
Applicants  must  propose  to  group 
topics  on  each  of  the  videos  and  explain 
the  rationale  for  the  groupings. 

P*roposed  Priority 

An  ADA  training  project  on  the  ADA 
Standards  for  Accessible  Design  shall — 

•  Develop,  test,  and  disseminate  a 
series  of  short,  broadcast  quality  videos 
and  complementary  training  materials 
that  address  the  technical  and  scoping 
requirements  of  the  ADA  Standards  for 
Accessible  Design.  These  materials  shall 
cover  as  many  of  the  follomng  topics  as 
possible  (emphasis  added)  as  set  out  in 
the  current  Standards  as  well  as  new 


provisions  that  will  be  adopted:  New 
construction;  additions,  alterations,  and 
path  of  travel;  historic  buildings; 
parking  and  passenger  loading  zones; 
exterior  accessible  routes  and  curb 
ramps;  drinking  fountains;  telephones 
and  TDDs;  ramps  and  stairs;  platform 
lifts;  entrances  and  exits  (areas  of  rescue 
assistance);  doors  and  gates;  building 
lobbies  and  corridors  (interior  accessible 
routes);  elevators;  rooms  and  spaces; 
assembly  areas;  toilet  rooms  and 
bathrooms;  bathtubs  and  showers: 
dressing  and  Htting  rooms;  signage; 
alarms;  detectable  warnings;  automated 
teller  machines;  restaurants  and 
cafeterias;  medical  care  facilities; 
mercantile  facilities;  libraries;  hotels, 
motels,  inns,  boarding  houses, 
dormitories,  and  similar  places; 
homeless  shelters,  halfv^ay  houses, 
transient  group  homes,  and  similar 
social  services  establishments;  bus 
stops;  fixed  transportation  facilities,  bus 
and  train  terminals  and  stations;  and 
airports.  The  project  shall  address  the 
requirements  of  the  standards  from  a 
Universal  Design  perspective: 

•  The  videos  shall  illustrate  how 
people  with  disabilities  use  the  built 
environment  and  the  rationale(s)  that 
underlie  specific  technical  and  scoping 
provisions  of  the  Standards  and  how 
discrete  provisions  in  the  Standards  fit 
together  with  each  other  to  ensure 
accessibility: 

•  Use  innovative  techniques, 
including  animation,  fade-ins  or 
transformations  to  transition  from 
footage  showing  a  person  using  a  space 
or  element  to  footage  showing  design 
layouts  and  diagrams  from  the 
Standards  relevant  to  that  kind  of  space 
or  element; 

•  Utilizing,  as  much  as  possible. 
materials  that  have  been  developed  by 
Federal  agencies,  develop  readily 
reproducible  complementary  training 
materials  in  conjunction  with  each 
video  to  supplement  the  video  materials 
and  to  provide  guidance  on  using  the 
videos  effectively; 

•  Identify  organizations  whose 
members  include  persons  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  officials,  city  planners, 
architects,  designers,  and  other  relevant 
parties  who  would  be  an  appropriate 
audience  for  the  videos; 

•  Develop  and  implement  a  plan  to 
disseminate  the  videos  and 
complementary  training  materials  to 
selected  organizations; 

•  Produce  the  first  video  and 
complementary  training  material  of  the 
series  within  six  months  of  the  grant 
award: 


•  Coordinate  with  the  Department  of 
Justice  and  the  Department  of 
Transportation  in  the  development  and 
dissemination  of  the  videos  and 
complementary  training  materials; 

•  Ensure  that  the  training  videos  and 
complementary  training  material  are 
available  in  formats  that  accommodate 
persons  with  hearing  impairments  and 
vision  impairments; 

•  Provide  four  one- inch  NCSC 
standard  fully  mixed  and  open    ■ 
captioned  edited  master  video  tapes, 
including  two  master  tapes  and  two 
safety  dub  tapes  suitable  for 
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duplication,  and  four  copies  on  VHS 
cassettes  of  each  videotape  produced, 
along  with  four  reproducible  copies  of 
each  set  of  complementary  training 
materials  to  NIDRR  for  use  by  the 
Federal  government. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  proposed  priority  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3423,  Switzer  Building,  330  C  Street, 


SVV.,  Washington,  DC  between  the  hours 
of  8:30  a.m.  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations 

34  CFR  parts  350  and  355. 
Program  Authority:  29  U  S  C  760-762 
Dated;  March  8.  1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  anrl 
Rehabilitative  Services. 
IFR  Doc  94-6219  Filed  4-5-94;  8:45  am) 
BILUNG  CODE  4000-01-U 
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Part  XIV 


Department  of 
Energy 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Waste  Management 
at  the  Savannah  Rjver  Site;  Notices 
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DEPARTMENT  OF  ENERGY 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Waste 
Management  at  the  Savannah  River 
Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  waste  management  at  the 
Savarmah  River  Site,  and  to  conduct  a 
public  scoping  process  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.). 

The  purpose  of  the  Savannah  River 
Site  Waste  Management  EIS  is  to 
provide  a  basis  for  IX)E  to  select  a 
sitewide  strategic  approach  to  managing 
present  and  future  Savannah  River  Site 
waste  generated  as  a  result  of  ongoing 
operations,  environmental  restoration 
activities,  transition  from  nuclear 
production  to  other  missions,  and 
decontamination  and  decommissioning 
programs.  This  EIS  will  support  project- 
level  decisions  on  the  operation  of 
specific  treatment,  storage,  and  disposal 
facilities  within  the  near  term  (10  years 
and  less).  In  addition,  this  EIS  will 
provide  a  baseline  for  analyses  of  future 
waste  management  activities  and  a  basis 
for  the  evaluation  of  the  specific  waste 
management  alternatives.  The 
preparation  of  the  Savannah  River  Site 
Waste  Management  EIS  will  be  in 
accordance  with  the  National 
Environmental  Policy  Act,  the  Council 
on  Environmental  Quality  National 
Environmental  Policy  Act  Regulations 
(40  CFR  parts  1500-1508).  and  the  DOE 
National  Environmental  Policy  Act 
Regulations  (10  CFR  part  1021). 
Background  information  on  the 
Savannah  River  Site  and  issues 
proposed  to  be  considered  in  this  EIS 
are  presented  in  the  Supplementary 
Information  below. 

DOE  is  also  announcing  today  its 
intent  to  prepare  a  Supplemental 
Environmental  Impact  Statement  on  the 
Defense  Waste  Processing  Facility  at  the 
Savannah  River  Site.  (See  the  notice  in 
this  issue  of  the  Federal  Register.) 

DOE  invites  individuals, 
organizations,  and  agencies  to  comm.ent 
on  issues  to  be  considered,  alternatives 
to  be  analyzed,  and  environmental 
impacts  to  be  addressed  in  the 
Savannah  River  Site  Waste  Management 
EIS.  Written  and  oral  comments  will  be 
given  equal  weight.  Written  comments 
should  be  directed  to  Stephen  R.  Wright 
a;  the  address  below.  Oral  comments 


may  be  presented  by  voice  mail  at  the 
telephone  number  below.  Interested 
parties  are  invited  to  present  comments 
at  three  public  scoping  meetings  to  be 
held  at  the  dates  and  places  indicated 
below.  Additional  notice  will  be  given 
in  appropriate  local  media.  At  the 
scoping  meetings  and  informal 
information  sessions  to  be  held  one 
month  earlier,  DOE  also  will  provide  the 
public  with  an  opportunity  to  have 
information  discussions  with  E)OE 
representatives  regarding  waste 
management  at  the  Savannah  River  Site. 
The  scoping  process  and  procedures  are 
described  in  the  Supplementary 
Information  below. 

DATES:  The  public  scoping  period  for 
the  Savannah  River  Site  Waste 
Management  EIS  begins  with  the 
publication  of  this  notice  and  continues 
until  May  31, 1994.  Written  comments 
submitted  by  mail  should  be 
postmarked  by  that  date  to  ensure 
consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable. 

DOE  will  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
waste  management  at  the  Savannah 
River  Site  and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions.  These  informal  sessions  are 
scheduled  at  the  following  times  and 
locations: 

i^ril  12. 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta,  South  Carolina. 

April  19.  1994:  1-4  and  6-9  p.m.;  DeSoto 
Hilton  Hotel,  15  Liberty  Street,  ?avannah, 
Georgia. 

April  21, 1994;  1-4  and  6-9  p.m.;  Holiday 
Inn  Coliseum  at  University  of  South  Carolina. 
630  Assembly  Street.  Columbia.  South 
Carolina. 

Information  sessions  on  two  related 
EISs — the  EIS  for  Interim  Management 
of  Nuclear  Materials  at  the  Savannah 
River  Site  (see  the  Notice  of  Intent 
published  in  the  Federal  Register  on 
March  17. 1994;  59  FR  12588)  and  the 
Defense  Waste  Processing  Facility 
Supplemental  EIS  at  the  Savannah  River 
Site — will  be  held  at  the  same  dates  and 
locations. 

DOE  will  then  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  Savannah  River 
Site  VVaste  Management  EIS  and 
identifying  significant  environmental 
issues  to  be  addressed.  DOE 
representatives  will  be  available  at  the 
meetings  to  discuss,  in  informal 
conversations.  Savannah  River  Site 


waste  management.  These  meetings  are 
scheduled  at  the  foUowning  times  and 
locations: 

May  12. 1994;  1-4  and  6-9  p.m.;  Coastal 
Georgia  Center  for  Continuing  Education.  305 
Martin  Luther  King  Boulevard  (Battlefield 
Park).  Savannah  Georgia. 

Mat  17. 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue.  North  Augusta,  South  Carolina. 

May  19. 1994;  1-4  and  6-9  p.m.;  Holiday 
Inn  Coliseum  at  University  of  South  Carolina, 
630  Assembly  Street,  Columbia.  South 
Carolina. 

Scoping  meetings  on  the  EIS  for 
Interim  Management  of  Nuclear 
Materials  at  the  Savannah  River  Site  and 
the  Defense  Waste  Processing  Facility 
Supplemental  EIS  will  be  held  at  the 
same  dates  and  locations.  EKDE  will 
publish  additional  notices  of  the 
information  sessions  and  scoping 
meetings  in  the  local  media  in  advance 
of  the  scheduled  dates. 
ADDRESSES:  Comments  on  the  scope  of 
the  Savannah  River  Site  Waste 
Management  EIS,  requests  to  speak  at 
the  public  scoping  meetings,  and 
requests  for  copies  of  the  EIS 
Implementation  Plan  or  draft  EIS  (when 
available)  should  be  directed  to:  Mr. 
Stephen  R.  Wright,  U.S.  DOE.  Savannah 
River  Operations  Office,  P.O.  Box  5031, 
Aiken,  SC  29804-5031;  (803)  725-3957 
or  (800)  242-8269.  Envelopes  should  be 
marked:  "Savannah  River  Site  Waste 
Management  EIS". 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Savannah  River 
Site  Waste  Management  EIS  should  be 
addressed  to:  Virginia  L.  Gardner, 
Environmental  Restoration  Division, 
U.S.  DOE,  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802; 
(803)  725-5752. 

Questions  regarding  the  DOE  National 
Environmental  Policy  Act  process 
should  be  addressed  to:  Carol  M. 
Borgstrom,  Director.  Office  of  National 
Environmental  Policy  Act  Oversight 
(EH-25).  U.S.  DOE.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585; 
(202)  586-4600  or  leave  a  message  at 
(800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Savannah  River  Site  occupies 
approximately  300  square  miles 
adjacent  to  the  Savannah  River, 
principally  in  Aiken  and  Barnwell 
Counties  of  South  Carolina, 
approximately  25  miles  southeast  of 
Augusta,  Georgia,  and  20  miles  south  of 
Aiken,  South  Carolina.  Since  its 
establishment,  the  mission  of  the 
Savannah  River  Site  has  been  to 
produce  nuclear  materials  that  support 
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the  defense,  research,  and  medical 
programs  of  the  United  States.  The 
Savannah  River  Site  production  process 
facilities  include  fuel  and  target 
fabrication  facilities,  nuclear  production 
reactors,  separation  facilities,  product 
preparation  facilities,  and  waste 
management  facilities.  These  facilities 
have  generated  a  variety  of  low-level 
radioactive,  high-level  radioactive, 
hazardous,  mixed  (hazardous  and 
radioactive),  and  transuranic  wastes. 

At  present,  the  Savannah  River  Site  is 
in  transition  to  other  missions;  the  new 
missions  include  an  increased  emphasis 
on  waste  management,  environmental 
restoration,  and  decontamination  and 
decommissioning.  DOE  is  examining  its 
current  integrated  waste  management 
program  and  the  suitability  of  existing 
and  planned  facilities  in  light  of  these 
recent  mission  changes. 

Two  DOE-wide  programmatic 
environmental  impact  statements,  one 
for  Environmental  Restoration  and 
Waste  Management  (Notice  of  Intent 
published  in  the  Federal  Register  on 
October  22. 1990;  55  FR  42693)  and  one 
for  Reconfiguration  of  the  Weapons 
Complex  (Notice  of  Intent  published  in 
the  Federal  Register  on  February  11. 
1991;  56  FR  5590),  may  result  in 
decisions  to  transfer  certain  waste 
management  activities  to  or  from  the 
Savannah  River  Site.  The  alternatives 
for  the  Savannah  River  Site  Waste 
Management  EIS  will  be  coordinated 
with  the  alternatives  for  the 
Programmatic  EISs.  The  alternatives  for 
the  Savannah  River  Site  Waste 
Management  EIS  will  also  bound  the 
range  of  waste  management  activities 
resulting  from  the  Federal  Facility 
Compliance  Act  Site  Treatment  Plan 
now  under  development.  The  Site 
Treatment  Plan  will  describe  the 
development  of  treatment  capacities  and 
technologies  for  mixed  (a  combination 
of  radioactive  and  hazardous)  wastes. 

DOE  prepared  an  Environmental 
Assessment  and  issued  a  subsequent 
Finding  of  No  Significant  Impact  on  the 
Consolidated  Incineration  Facility  in 
1992.  In  response  to  a  public  request, 
DOE  took  a  "fresh  look"  into  the 
suitability  of  constructing  and  operating 
the  Consolidated  Incineration  Facihty. 
DOE  decided  that  while  completing 
construction,  DOE  would  propose  to 
include  the  operation  of  the 
Consolidated  Incineration  Facility 
within  the  scope  of  the  Savannah  River 
Site  Waste  Management  EIS.  Under  the 
proposed  action,  the  Consolidated 
Incineration  Facility  would  be  the 
preferred  facility  for  the  treatment  of 
only  those  wastes  for  which  under 
Environmental  Protection  Agency 
regulations  incineration  is  the  specified 
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technology  or  Best  Demonstrated 
Available  Technology.  The  proposed 
action  also  will  evaluate  incineration 
and  other  treatment  alternatives  for 
wastes  where  incineration  is  not  the 
specified  technology  or  Best 
Demonstrated  Available  Technology.  In 
addition,  the  proposed  action  will 
include  the  incineration  of  low-level 
radioactive  waste  for  volume  reduction 
and  the  EIS  will  consider  other  volume 
reduction  and  treatment  alternatives. 
EXDE  will  not  conduct  any  trial  bums  at 
the  Consolidated  Incineration  Facility 
until  DOE  completes  this  EIS  and  issues 
a  Record  of  Decision. 

In  1982.  DOE  published  an  EIS  and  a 
Record  of  Decision  for  the  design, 
construction,  and  operation  of  the 
Defense  Waste  Processing  Facility, 
which  would  immobilize  liquid  high- 
level  radioactive  waste  in  glass 
(vitrification).  The  vitrified  waste  would 
then  be  encapsulated  in  stainless  steel 
canisters  and  stored  onsite  until  a 
geologic  repository  is  available  for  final 
disposal.  DOE  then  modified  the 
Defense  Waste  Processing  Facility  to 
improve  facility  efficiency  and  safety.  A 
Supplement  Analysis  was  prepared  to 
determine  whether  modifications  as  of 
1990,  primarily  the  introduction  of  the 
In-Tan k  Precipitation  process  and 
manufacture  and  disposal  of  saltsfone, 
required  the  preparation  of  a 
supplement  to  the  Defense  Waste 
Processing  Facility  EIS.  On  the  basis  of 
the  Supplement  Analysis,  DOE 
concluded  in  1991  that  a  Supplemental 
EIS  was  not  needed. 

Further  modifications  to  the  Defense 
Waste  Processing  Facility  system  have 
now  been  proposed  and  are  in  various 
stages  of  implementation,  including 
process  safety  enhancement  and  a  Late- 
Wash  Facility.  In  view  of  the 
accumulated  changes  and  the  near-term 
(estimated  1996)  initial  operation  of  the 
facility,  DOfe  believes  that  a  focused 
ElS-Ievel  review  of  the  environmental 
impacts  of  the  facility  as  now 
envisioned  would  be  timely  and 
appropriate. 

DOE  proposes  to  perform  the  Defense 
Waste  Processing  Facility  review  in  a 
supplement  to  the  1982  EIS  for  the 
Defense  Waste  Processing  Facility. 
Although  the  analysis  could  be  included 
in  the  Savannah  River  Site  Waste 
Management  EIS,  DOE  believes  public 
review  and  DOE's  decision  making 
process  would  be  facilitated  by 
preparing  a  separate  document  because 
the  Defense  Waste  Processing  Facility  is 
a  very  specialized  operation  with 
limited  connections  to  the  activities  to 
be  covered  in  the  Waste  Management 
EIS.  Where  there  are  interconnections, 
duplicate  discussions  within  both 


documents  may  be  required  or  the 
documents  may  cross  reference  one 
another. 

Activities  at  the  Defense  Waste 
Processing  Facility  have  proceeded  on 
the  basis  of  the  1982  EIS  and  Record  of 
Decision.  Construction  of  the  Defense 
Waste  Processing  Facility  is  almost 
complete,  testing  of  the  system  with 
cold  chemicals  has  begun  and 
processing  runs  of  simulated  (non- 
radioactive) material  will  begin  in  the 
next  few  months.  DOE  committed  in  an 
agreement  with  the  Environmental 
Protection  Agency  and  the  state  of 
South  Carolina  to  adhere  to  a  schedule 
that  provides  for  radionuclide  testing  at 
the  Defense  Waste  Processing  Facility  to 
begin  in  December.  1995.  In  order  to 
support  that  schedule  and  to  manage 
efficiently  the  high  level  radioactive 
wastes  contained  in  the  tank  farms,  in- 
tank  precipitation  must  begin  in  late 
1994  or  early  1995.  A  supplemental  EIS 
focussing  on  the  changes  to  the  Defense 
Waste  Processing  Facility  can  be 
completed  in  time  to  meet  this 
schedule,  while  the  Waste  Management 
EIS  is  expected  to  take  several  more 
months  to  prepare.  These  two  EISs  will 
be  closely  coordinated.  Delay  of  start-up 
for  the  Defense  Waste  Processing 
Facility  would  cost  approximately 
$21,000,000  per  month. 

The  Supplemental  EIS  will  examine 
all  reasonably  foreseeable  impacts  of 
operating  the  Defense  Waste  Processing 
Facility,  including  alternative  methods 
of  managing  the  waste  streams  from  the 
facility.  DOE  believes  that  this  will 
provide  sufficient  information  to  decide 
whether  to  proceed  with  operation  of 
the  facility  in  advance  of  completion  of 
the  Savannah  River  Waste  Management 
EIS. 

The  proposed  scope  for  the  Savannah 
River  Site  Waste  Management  EIS  does 
not  include  management  of  spent 
nuclear  fuel  and  other  materials  that 
have  historically  been  the  feed  materials 
for  Savannah  River  Site  materials 
production  and  reprocessing  programs. 
Such  nuclear  materials  are  being 
addressed  in  several  National 
Environmental  Policy  Act  documents 
under  preparation  by  DOE:  (1)  The 
Programmatic  EIS  for  Spent  Nuclear 
Fuel  Management  will  include,  among 
other  issues,  a  programmatic  analysis  of 
the  transportation,  receipt,  processing, 
and  storage  of  spent  nuclear  fuel  at  DOE 
sites,  including  the  Savannah  River  Site; 
(2)  the  Environmental  Assessment  for 
Urgent  Relief  Acceptance  of  Foreign 
Research  Reactor  Nuclear  Spent  Fuel 
and  a  subsequent  broader  scope  EIS 
(Notice  of  Intent  published  October  21. 
1993{  58  FR  54336)  will  analyze  the 
proposed  adoption  and  implementation 
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of  a  policy  for  the  acceptance  of  as  many 
as  15,000  spent  nuclear  fuel  elements 
from  foreign  research  reactors;  and  (3) 
the  EIS  for  the  Interim  Management  of 
Nuclear  Materials  at  the  Savannah  River 
Site  (Notice  of  Intent  published  March 
17, 1994;  59  FR  12588),  will  evaluate 
and  determine  materials  that  can  safely 
remain  in  their  current  form  for  an 
interim  period  (approximately  five 
years)  until  disposition  decisions  can  be 
made  and  materials  that  require  near- 
term  stabilization  to  help  maintain  the 
health  and  safety  of  workers  and  the 
public  and  to  maintain  environmental 
quality.  In  addition.  DOE  will  also 
evaluate  converting  some  material  into 
a  useable  form. 

Environmental  Restoration  and  Waste 
Management  Programmatic  EIS 

The  Savannah  River  Site  Waste 
Management  EIS  will  be  prepared  at  the 
same  time  as,  and  in  close  coordination 
with,  the  DOE  Environmental 
Restoration  and  Waste  Management 
Programmitic  EIS,  which  will  address 
DOE  complex-wide  issues  and 
alternatives  for  environmental 
restoration  and  waste  management 
policies  and  practices.  Alternatives 
under  that  Programmatic  EIS  will 
include  decentralization, 
regionalization.  and  centralization  of 
waste  management  functions. 

The  alternatives  analysis  in  the 
Savannah  River  Site  Waste  Management 
EIS  will  be  consistent  with  the  DOE 
complex-wide  policies  and  practices 
that  will  be  analyzed  in  the 
Programmatic  EIS.  The  Savannah  River 
Site  Waste  Management  EIS  will  be 
supplemented,  as  necessary,  to  maintain 
consistency  with  decisions  reached  on 
broader  programmatic  issues. 

Site  Treatment  Plan 

The  Savannah  River  Site  Waste 
Management  EIS  will  also  be 
coordinated  with  the  development  of 
the  Savannah  River  Site  Treatment  Plan 
that  DOE  is  preparing  in  compliance 
with  the  Federal  Facility  Compliance 
Act  of  1992.  The  Conceptual  Site 
Treatment  Plan  issued  in  October  1993 
identifies  waste  treatment  needs, 
capabilities,  and  options  for  Savannah 
River  Site  mixed  waste.  The  Draft  Site 
Treatment  Plan  scheduled  to  be  issued 
in  August  1994  will  identify  DOE's 
preferred  options  for  treating  the 
Savannah  River  Site  mixed  wastes  and 
proposed  schedules  for  constructing 
treatment  capacity.  The  preferred 
options  will  correspond  to  the  proposed 
action  in  the  Savannah  River  Site  Waste 
Management  EIS. 


Waste  Types  To  Be  Addressed  in  the 
Savann^  River  Site  Waste 
Management  EIS 

Solid  low-level  radioactive  waste 
forms  include  operating  and  laboratory 
wastes  (for  example  protective  clothing, 
plastic  sheeting,  gloves,  analytical 
wastes,  decontamination  residues), 
contaminated  equipment,  reactor  and 
reactor  fuel  hardware,  spent  lithium- 
aluminum  targets  from  which  tritium 
has  been  extracted,  and  spent  deionizer 
resin  fronv reactor  areas.  The  Analytical 
Laboratories,  Reactor  Materials, 
Reactors,  Separations,  Savannah  River 
Technology  Center,  Tritium  facilities, 
and  waste  management  and 
environmental  restoration  activities 
generate  the  Savannah  River  Site  low- 
level  radioactive  waste. 

High-level  radioactive  waste  includes 
the  highly  radioactive  material  resulting 
from  the  reprocessing  of  spent  nuclear 
fuel,  including  the  liquid  waste  that 
contains  fission  products  in  sufficient 
concentrations.  In  the  production  of 
nuclear  materials,  DOE  used  the  F-  and 
H-Area  chemical  separations  plants  to 
separate  and  purify  plutonium-238  and 
-239  produced  in  Savannah  River  Site 
reactors  and  to  reclaim  fissionable 
material  (uranium-235)  from  onsite  and 
offsite  sources  (e.g.,  research  reactor  fuel 
and  material  from  disassembled  retired 
weapons)  for  recycling.  These  processes 
dissolved  target  elements  in  nitric  acid 
and  separated  them  into  (1)  a  solution 
of  plutonium,  uranium,  and  neptunium, 
and  (2)  liquid  high-level  radioactive 
waste.  Further  processing  separated  and 
purified  the  metals  in  solution,  and 
converted  the  plutonium  to  solid  form 
for  shipment  and  the  other  materials  for 
storage  or  reuse.  The  liquid  high-level 
radioactive  waste  is  stored  in  steel  tanks 
in  the  F-  and  H-Area  Tank  Farms. 

Hazardous  waste  and  mixed  waste 
include  materials  such  as  lead,  solvents, 
paints,  tritiated  mercury,  tritiated  oil 
contaminated  with  mercury,  other 
mercury-contaminated  materials  and 
equipment  from  the  tritium  facilities  in 
H-Area,  filter  paper  takeup  rolls  from 
the  Liquid  Effiuent  Treatment  Facility, 
cadmium-plated  high-efficiency 
particulate  air  filters,  and  contaminated 
soils.  The  Analytical  Laboratories, 
Reactor  materials.  Reactors,  and 
Separations  facilities  and  waste 
management  and  environmental 
restoration  activities  generate  the 
Savannah  River  Site  hazardous  and 
mixed  waste. 

Transuranic  wastes  include  job 
control  wastes  (e.g.,  paper,  wipes,  cloth, 
rags,  tools,  instruments),  sludges,  resins, 
filters,  and  various  other  miscellaneous 
wastes.  Transuranic  waste  contains 


radioactive  isotopes  with  atomic 
numbers  greater  than  92  and  half-lives 
longer  than  20  years  at  concentrations 
exceeding  100  nanocuries  per  gram. 
Savannah  River  Site  also  manages  low- 
level  radioactive  waste  with  transuranic 
radionuclides  at  concentration  of  10  to 
100  nanocuries  per  gram  in  a  manner 
similar  to  transuranic  waste.  The 
Savannah  River  Technology  Center,  F- 
Area  laboratories,  and  F-  and  H-Area 
separations  facilities  generate  the 
Savannah  River  Site  transuranic  waste. 

Preliminary  Description  of  Savannah 
River  Site  Waste  Management  EIS 
Alternatives 

(1)  The  "No-Action"  Alternative 

DOE  will  analyze  a  no-action 
alternative  that  would  assume 
continued  waste  generation  and  current 
waste  management  practices.  DOE 
would  continue  ongoing  activities  and 
implement  planned  actions,  including 
high-level  radioactive  waste 
management,  for  which  National 
Environmental  Policy  Act  review  has 
been  completed  and  decisions  made. 
Further,  decisions  reached  through 
ongoing  National  Environmental  Policy 
Act  reviews  that  are  completed  before 
the  issuance  of  a  Record  of  Decision  for 
this  EIS  will  be  incorporated  into  the 
no-action  alternative.  Although  the  no- 
action  alternative  may  not  be  a 
reasonable  alternative  in  all  respects,  its 
analysis  will  establish  a  baseline  for 
comparison  of  the  environment  impacts 
of  the  proposed  action  and  its 
alternatives. 

DOE  would  continue  waste 
management  practices  that  are  now  in 
effect,  including  packaging  and  disposal 
of  low-level  radioactive  waste  in  the 
Solid  Waste  Disposal  Facility,  storage  of 
liquid  high-level  radioactive  waste  in 
the  F-  and  H-Area  Tank  Farm,  disposal 
of  salt  solution  at  the  Saltstone  FaciUty, 
preparation  for  vitrification  in  the 
Defense  Waste  Processing  Facility, 
storage  of  liquid  high-level  radioactive 
waste  in  the  F-  and  H-Area  Tank  Farm, 
disposal  of  salt  solution  at  the  Saltstone 
Facility,  preparation  for  vitrification  in 
the  Defense  Waste  Processing  Facility, 
storage  of  hazardous  waste  in  hazardous 
waste  storage  buildings  and  the  solid 
waste  storage  pads,  and  continued 
storage  of  mixed  waste.  Drums  of 
transuranic  waste  on  mounded  pads 
would  be  retrieved,  overpacked,  and 
stored  with  existing  transuranic  waste 
drums  on  concrete  pads;  DOE  would 
leave  undisturbed  the  transuranic  waste 
that  is  in  stored  in  below-grade  culverts 
or  in  culverts  on  mounded  pads. 

Also  included  as  part  of  the  no-action 
alternative  are  operation  of  the  already- 


constructed  Solid  Waste  Disposal 
Facility  Expansion  Vaults  for  disposal  of 
low-level  radioactive  waste  [E-Area)  and 
continued  construction,  but  not 
operation,  of  the  Consolidated 
Incineration  Facility. 

(2)  The  Proposed  Action  Alternative 

The  proposed  action  is  comprised  of 
the  no-action  alternative  activities  plus 
programmatic  and  project-level  actions 
to  enhance  waste  management 
operations  over  the  next  10  years, 
comply  with  regulator)'  requirements, 
protect  human  health  and  the 
environment,  and  support  Savannah 
River  Site  missions.  Project  specific 
National  Environmental  Policy  Act 
review  that  supplements  this  EIS  might 
be  required  to  reach  final  decisions  on 
some  of  these  activities. 

DOE  will  consider  various 
combinations  of  pollution  prevention, 
waste  minimization,  treatment,  storage 
and  disposal  technologies,  with 
pollution  prevention  and  waste 
minimization  as  the  highest  priority.  For 
each  waste  type.  DOE  will  identify 'the 
optimal  mix  of  technologies  for  the 
protection  of  human  health  and  the 
environment,  cost-effectiveness,  and 
waste  minimization.  DOE  will  identify 
the  preferred  strategy  for  each  waste 
type  that  will  contain  the  optimum 
approaches  developed  for  specific 
individual  waste  streams  at  the 
Savannah  River  Site.  Any  potential 
shipments  to  or  from  the  Savannah 
River  Site  of  DOE  weapons  complex 
waste  and  establishment  of  onsite  waste 
treatment  capabilities  would  be 
examined  in  a  manner  that  is  consistent 
with  the  Site  Treatment  Plan  for  mixed 
waste  and  the  two  DOE-wide 
Programmatic  EISs. 

Programmatic  considerations 
regarding  the  Site  Treatment  Plan,  land 
use  planning,  technology  development, 
and  pollution  prevention  would  be 
included  in  the  proposed  action 
alternative.  DOE  will  ensure  that  these 
strategies  are  consistent  with  those 
identified  in  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS.  Although  specific 
environmental  restoration  and 
decontamination  and  decommissioning 
activities  would  be  subject  to  separate 
National  Environmental  Policy  Act 
review,  as  appropriate,  DOE  will 
provide  its  best  current  estimate  of 
wasle  streams  anticipated  from  the 
environmental  restoration  of  existing 
waste  sites  and  the  decontamination 
and  decommissioning  of  surplus 
facilities.  Similarly.  DOE  will  base  the 
proposed  action  on  this  best  current 
estimate  of  waste  streams  that  might  be 
received  from  offsite  under  decisions 
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resulting  from  the  Environmental 
Restoration  and  Waste  Management  and 
Reconfiguration  Programmatic  EISs  and 
the  Federal  Facility  Compliance  Act/ 
Sitfe  Treatment  Plan  process. 

Low-Level  Radioactive  Waste 

DOE  proposes  to  reduce  the  volume  of 
solid  nonhazardous  low-level 
radioactive  waste.  DOE  would  package 
the  low-level  radioactive  waste  in 
accordance  with  the  Waste  Acceptance 
Criteria  established  for  the  Sofid  Waste 
Disposal  Facility  (E-Area)  Expansion 
Vaults  (operation  of  the  E-Area  vaults  is 
based  on  completed  National 
Environmental  PoUcy  Act  reviews  and 
is  included  in  the  no-action  alternative). 
As  part  of  the  proposed  action 
alternative,  volume  reduction 
technology(ies)  would  replace  existing 
Savannah  River  Site  compactors,  which 
are  reaching  the  end  of  their  useful 
lives.  The  immediate  requirement  is  to 
process  contact-handled  waste;  the 
proposed  faci]ity(ies)  would  have 
limited  capability  to  volume-reduce 
equipment.  Subsequently,  DOE  would 
develop  the  capability  to  volume-reduce 
remotely  handled  waste.  DOE  would 
also  develop  treatment  capabilities  for 
liquid  low-level  radioactive  waste  (e.g.. 
tritiated  oil). 

Liquid  High-Level  Radioactive  Waste 

The  management  of  liquid  high-level 
radioactive  waste  including  storage  in 
the  F-  and  H-Area  Tank  Farm,  disposal 
of  salt  solution  at  the  Saltstone  Facility, 
and  preparation  for  vitrification  in  the 
Defense  Waste  Processing  Facility  is  the 
same  for  the  proposed  action  as  for  the 
no-action  alternative.  The  examination 
of  the  potential  environmental  impacts 
of  operating  the  Defense  Waste 
Processing  Facility  and  associated  high- 
level  radioactive  waste  facilities  at  the 
Savannah  River  Site  as  they  are 
presently  designed  will  be  done  in  the 
Defen.<;e  Waste  Processing  Facility 
Supplemental  EIS.  The  cumulative 
impacts  of  liquid  high-level  radioactive 
waste  management,  including  the 
results  from  the  Defense  Waste 
Processing  Facility  Supplemental  EIS. 
will  be  incorporated  into  the  Savannah 
River  Site  Waste  Management  EIS. 

Hazardous  Waste/Mixed  Waste 

The  Draft  Site  Treatment  Plan  will 
consider  the  Consolidated  Incineration 
Facility  a  "planned"  facility  for  mixed 
waste  treatment.  As  part  of  the  proposed 
action,  this  EIS  will  consider  other 
alternatives  for  waste  for  which 
incineration  has  not  been  established  as 
the  Best  Demonstrated  Available 
Technology  or  specified  technology, 
including  potential  offsite  options  and 


commercialization,  for  incinerable 
Savannah  River  Site  hazardous  and 
mixed  wastes.  For  example,  IX>E  could 
construct  and  operate  a  new  facility 
permitted  under  the  Resource 
Conservation  and  Recovery  Act  at  the 
Savannah  River  Site  to  receive,  handle, 
treat,  and  repackage  hazardous  and 
mixed  waste.  This  facility  could  also 
provide  size  reduction  and  repackaging 
of  hazardous  and  mixed  wastes  in 
preparation  for  treatment  at  the  ' 
Consolidated  Incineration  Facility.  The 
proposed  treatment  building  would  be 
able  to  handle  waste  that  DOE  could  not 
treat  elsewhere  on  the  Savannah  River 
Site  or  send  such  waste  offsite  for 
treatment  and  disposal.  DOE  would  also 
evaluate  treatment  options  for  non- 
incinerable  hazardous  and  mixed 
wastes. 

Transuranic  Waste 

Under  the  proposed  action.  DOE 
would  prepare  both  currently-stored 
and  newly-generated  transuranic  waste 
for  certification  and  disposal  at  the 
Waste  Isolation  Pilot  Plant  or  for 
reclassification  and  disposal  as  low- 
level  radioactive  waste.  Facilities  would 
be  provided  to  sort,  characterize,  and 
repackage  drums  of  low-activity  (less 
than  a  total  of  0.5  curie  per  55-gallon 
drum)  transuranic  waste  in  preparation 
for  direct  shipment  to  the  Waste 
Isolation  Pilot  Plant  or  for  storage  until 
treatment  to  a  final  waste  form.  Portions 
of  these  activities  are  included  in  the 
no-action  ahemative  because  they  are 
covered  in  the  completed 
Environmental  Assessment  for 
Management  Activities  for  Retrie\ed 
and  Newly  Generated  Transuranic 
Waste  (DOE/EA-0315). 

DOE  would  provide  treatment,  such 
as  vitrification  or  stabilization,  for 
retrievably  stored  transuranic  wastes 
with  activity  greater  than  0.5  curie  per 
container  if  required  to  meet  future 
criteria  of  the  Waste  Isolation  Pilot  Plant 
or  another  Federal  repository.  The 
proposed  action  would  provide  the 
capability  to  treat  high-activity  waste 
drums,  boxes,  etc.,  for  shipment  to  the 
Waste  Isolation  Pilot  Plant  or  another 
repository.  DOE  would  design  treatment 
facilities  when  it  has  a  better 
understanding  of  Waste  Isolation  Pilot. 
Plant  acceptance  requirements  for  the 
transuranic  waste  stream. 

(3)  The  "Minimum  Treatment.  Storage, 
and  Disposal"  Alternative 

The  alternative  represents  a  lower- 
bound  of  waste  management  activities  at 
the  Savannah  River  Site.  The  quantities 
and  characteristics  of  the  waste  would 
be  based  on  reasonable  lower-bound 
estimates  of  ongoing  operations,  onsite 
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environmental  restoration  and 
decontamination  and  decommissioning 
waste,  and  wastes  that  DOE  might 
receive  from  offsite  as  a  result  of  Federal 
Facility  Compliance  Act,  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS,  and  Reconfiguration 
Programmatic  EIS  decisions.  Also 
consistent  with  alternatives  being 
considered  in  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  EIS,  certain  quantities  of 
waste  in  storage  and  newly  generated 
waste  would  be  shipped  offsite. 

(4)  The  "Maximum  Treatment,  Storage, 
and  Disposal"  Alternative 

This  alternative  represents  a 
condition  where  the  Savannah  River 
Site  would  manage  more  waste  than  that 
anticipated  under  the  proposed  action. 
The  quantities  and  characteristics  of  the 
waste  would  be  based  on  reasonable 
upper-bound  estimates  of  ongoing 
operations,  on  site  environmental 
restoration  and  decontamination  and 
decommissioning  waste,  and  wastes  that 
DOE  might  receive  from  offsite  as  a 
result  of  Federal  Facility  Compliance 
Act,  Environmental  Restoration  and 
Waste  Management  Programmatic  EIS, 
and  Reconfiguration  Programmatic  EIS 
decisions.  Under  this  alternative,  DOE 
would  augment  its  waste  treatment, 
storage,  and  disposal  facilities  at  the 
Savannah  River  Site.  This  increase  will 
be  described  and  analyzed  in  terms  of 
an  increment  above  the  current  and 
projected  quantities  used  in  the  analysis 
of  the  proposed  action. 

Identification  of  Environmental  and 
Other  Issues 

DOE  has  identified  the  following 
issues  to  be  addressed  in  the  analysis  of 
proposed  and  alternative  actions  in  the 
EIS.  Additional  issues  may  be  identified 
as  a  result  of  the  scoping  process. 

1.  Public  and  worker  safety  and  health 
risk  assessment:  radiological  and 
nonradiological  impacts  of  the  proposed 
action  and  alternatives,  including 
projected  effects  on  workers  and  the 
public  from  construction,  normal 
operation,  and  potential  accidents. 

2.  Impacts  from  releases  to  air,  wafer, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands, 
and  threatened  or  endangered  species 
and  their  habitat. 

4.  The  consumption  of  natural 
resources  and  energy  including  water, 
natural  gas,  and  electricity. 

5.  Impacts  of  the  transportation  of 
construction  and  operation  supplies, 
materials,  equipment,  products,  and 
wastes  to,  from,  and  within  the  site. 
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6.  Socioeconomic  impacts  to  affected 
communities  from  construction  and 
operation  labor  forces  and  support 
services 

7.  Environmental  Justice: 
disproportionately  high  or  adverse 
human  health  and  environmental  effects 
on  minority  and  low-income 
populations. 

a.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites. 

9.  Accuracy  of  projected  waste 
volumes. 

10.  Status  of  compliance  with 
applicable  Federal,  state,  and  local 
statutes  and  regulations. 

■''ll.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
and  reasonably  foreseeable  actions  at 
the  Savannah  River  Site. 

12.  Potential  irreversible  and 
irretrievable  commitments  of  resources. 

13.  Pollution  prevention,  waste 
minimization,  and  potential  mitigafive 
measures. 

Related  Documentation 

Completed  and  ongoing 
environmental  reviews  may  affect  the 
scope  of  this  EIS.  Background 
information  listed  below  on  past, 
present,  and  future  waste  management 
activities  at  the  Savannah  River  Site  is 
available  in  the  public  reading  rooms 
listed  below. 

(t)  Final  Environmental  Impact  Statements, 
Environmental  Assessments,  and  Other 
National  Environmental  Policy  Act 
Documents 

Waste  Management  Operations,  ERDA- 
1537.  1977. 

Long-Term  Management  of  Defense  High- 
Level  Radioactive  Wastes  (Research  and 
Dei'elopment  Program  for  Immobilization!, 
DOEyElS-0023.  1979. 

Double-Shell  Tanks  for  Defense  High-Level 
Radioactive  Waste  Storage.  DOE/EIS-0062, 
1960. 

Defense  Waste  Processing  Facility,  DOE/ 
EIS-0082,  1982. 

Waste  Form  Selection  for  Savannah  River 
Plant  High-level  Waste,  DOE/EA-179.  1982. 

Waste  Management  Activities  for 
Gnoundwater  Protection  DOE/EIS-0120, 
1987. 

Management  Activities  for  Retrieved  and 
Newly  Generated  Transuranic  Waste, 
Savannah  River  Plant.  DOE/EA-0315,  1988. 

Continued  Operation  of  K-,  L-.  and  P- 
Rgactors.  Savannah  River  Site,  DOE/EIS- 
0147,  1990. 

Consolidated  Incineration  Facilitv.  DOE/ 
EA-0400,  1992. 

Implementation  Plan;  Nuclear  Weapons 
Reconfiguration  Programmatic 
Ertvironmental  Impact  Statement,  DOE/EIS- 
0161IP,  February  1992. 

Nonnuclear  Consolidation  Environmental 
Assessment.  DOE/EA-a792,  1993. 

Implementation  Plan;  Environmental 
Restoration  and  Waste  Management 


Programmatic  Environmental  Impact 
Statement.  DOEyEIS-0200,  January  1994 

(2)  Other  Documents 

Facility  Pollution  Prevention  Guide,  EP*^ 
600/R-92/088,  May  1992. 

Savannah  River  Site  Environmental  Report 
for  1992,  Volumes  1  and  2.  WSRC-TR-93 
075, 1993. 

Interim  Mixed  Waste  Inventory  Report: 
Waste  Streams,  Treatment  Capacities  and 
Technologies.  EXDE/NBM-llOO,  1993. 

Land  Disposal  Restrictions  Federal  Facility 
Compliance  Agreement,  between  the  U.S. 
Environmental  Protection  Agency,  Region  IV 
and  the  U.S.  DOE.  March  13, 1991.  Amended 
April  27,  1992  and  April  2, 1993. 

Federal  Facility  Agreement  for  the 
Savannah  River  Site,  and  Responsiveness 
Summary,  between  the  U.S.  Environmental 
Protection  Agency,  Region  IV;  U.S.  DC£;  and 
South  Carolina  Department  of  Health  and 
Environmental  Control,  effective  August  16. 
1993. 

Savannah  River  Site  Conceptual  Site 
Treatment  Plan,  ESH-FSS-93-0744. 1993. 

Public  Meetings 

DOE  will  host  a  series  of  informal 
information  sessions  to  provide  th6 
public  with  additional  information  on 
waste  management  at  the  Savannah 
River  Site  and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions. 

Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 
be  held  at  the  locations  and  times 
indicated  above.  The  meetings  will  be 
chaired  by  a  presiding  officer  and 
attended  by  DOE  officials.  The  public 
scoping  meetings  will  not  be  conducted 
as  evidentiary  hearings;  speakers  will 
not  be  cross-examined,  although  the 
presiding  officer  and  DOE 
representatives  present  may  ask 
clarifying  questions.  The  DOE  panel 
members  will  respond  to  comments  and 
questions  from  the  public.  In  addition 
DOE  representatives  will  be  available  to 
discuss  the  Savannah  River  Site  waste 
management  program  in  informal 
conversations. 

To  facilitate  scheduling  of  speakers, 
requests  to  speak  at  these  meetings  may 
be  made  in  advance  by  calling  1-800- 
242-8269  between  8:30  a.m.  and  5  p.m. 
Eastern  Time,  Monday  through  Friday, 
or  by  calling  Mr.  Stephen  R.  Wright  at 
803-725-3957  at  least  two  days  before 
the  designated  meeting.  To  ensure  that 
everyone  has  an  adequate  opportunity 
to  speak,  five  minutes  will  be  allotted 
each  speaker.  Depending  on  the  number 
of  persons  who  request  an  opportunity 
to  speak,  the  presiding  officer  may  allow 
more  time  for  speakers  representing 
multiple  parties  or  organizations. 
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Persons  wishing  to  speak  on  behalf  of 
organizations  should  identify  the 
organization  in  their  request.  Persons 
who  have  not  submitted  an  advance 
request  to  speak  may  register  at  the 
meetings  and  will  be  called  on  to  speak 
in  the  order  of  registration  as  time 
permits.  Written  comments  also  will  be 
accepted  at  the  meetings,  and  speakers 
are  encouraged  to  provide  written 
visions  of  their  oral  comments  for  t.he 
record. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings.  Individuals  may 
review  the  transcripts,  other  National 
Environmental  Policy  Act  documents, 
and  unclassified  background 
information  on  waste  management  at 
the  Savannah  River  Site  at  the  following 
DOE  public  reading  rooms  during 
normal  business  hours: 

U.S.  DOE  Reading  Room,  University  of 
South  Carolina,  Aiken  Campus,  University 
Library — 2nd  Floor,  University  Parkway. 
Aiken.  SC  29801:  (803)  648-6851. 

U.S.  DOE,  Freedom  of  Information  Reading 
Room,  Room  lE-190,  Forrestal  Building. 
1000  Independence  Avenue.  SW, 
Washington,  DC  20585;  (202)  585-6020. 

Development  of  the  Scnvnnah  River  Site 
Waste  Management  EIS 

DOE  will  consider  comments  and 
suggestions  received  during  the  scoping 
period  in  its  preparation  of  the  draft  EIS. 
Results  of  the  scoping  process 
(including  a  summary  of  comments 
received.  DOE's  response  to  public 
comments,  and  an  outline  of  the 
intended  scope  and  environmental 
issues  to  be  discussed  in  the  EIS)  will 
be  presented  in  a  publicly  available 
Implementation  Plan.  On  completing 
the  draft  EIS,  DOE  will  announce  its 
availability  in  the  Federal  Register  and 
local  media,  and  will  again  solicit 
public  comments.  DOE  will  consider 
comments  on  the  draft  EIS  in  its 
preparation  of  the  final  EIS. 

The  preliminary  schedule  for  issuance 
of  the  Savannah  River  Site  Waste 
Management  EIS  is  shown  below. 

Availability  of  Implementation  Plan:  June 
1994. 

Availability  of  Draft  EIS:  October  1994. 

Draft  EIS  Public  Comment  Period: 
November  1994  through  December  1994. 

Availability  of  Final  EIS:  April  1995. 

Record  of  Decision:  June  1995. 

Issued  in  Washington,  DC  on  April  1, 1994. 
Tara  OToole. 

Assistant  Secretary.  Environment,  Safety  and 
Health. 

|FR  Doc.  94-8312  Filed  4-5-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Jntent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement,  for  the  Defense  Waste 
Processing  Facility,  at  the  Savannah 
River  Site,  Allien,  SC 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  Prepare  a 
Supplemental  Environmental  Impact 
Statement. 


SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  and  to  conduct  a  public 
scoping  process  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  as  amended  (42  U.S.C. 
4321  et  seq],  to  examine  the 
environmental  impacts  of  the 
modifications  made  to  the  Defense 
Waste  Processing  Facility  and 
associated  high-level  waste  facilities  at 
the  Savannah  River  Site.  The 
Supplemental  EIS  vdll  supplement  the 
Final  Environmental  Impact  Statement 
(EIS)  that  DOE  issued  in  1982  (DOE/ 
EIS-0082),  and  will  evaluate  whether 
and  how  to  proceed  with  the  Defense 
Waste  Processing  Facility  in  light  of  the 
changes  in  processes  and  facilities  that 
have  occurred  since  the  1982  EIS  was 
issued.  That  EIS,  its  Record  of  Decision, 
and  a  subsequent  Environmental 
Assessment,  Waste  Form  Selection  for 
Savannah  River  Plant  High-level  Waste 
(DOE/EA-0179),  supported  the 
preferred  alternative  for  the 
construction  and  operation  of  the 
Defense  Waste  Processing  Facility.  The 
specific  process  and  facility 
modifications  that  have  been  introduced 
or  are  being  implemented  in  the  Defense 
Waste  Processing  Facility  .system  since 
the  Record  of  I^cii.on  are  discussed  in 
the  Supplementarv  Information  section 
oftbis  Notice  of !      :■•  Background 
information  on  t;  «    ,.    ^nnah  River  Site 
and  issues  prL'--...v'd  ..  ;je  considered  in 
this  Supplemenio.  ;  .i  are  presented  in 
the  Supplementary  Information  below 
as  well. 

DOE  also  is  announcing  today  its 
intent  to  prepare  an  Environmental 
Impact  Statement  for  Waste 
Management  at  the  Savannah  River  Site. 
(See  the  notice  in  this  issue  of  the 
Federal  Register.) 

DOE  invites  individuals, 
organizations,  and  agencies  to  comment 
on  issues  to  be  considered,  alternatives 
to  be  analyzed,  and  environmental 
impacts  to  be  addressed  in  the 
Supplemental  EIS.  Written  and  oral 
comments  will  be  given  equal  weight. 
Written  comments  should  be  directed  to 
Stephen  R.  Wright  at  the  address  below. 


Oral  ccmunents  may  be  presented  by 
voice  mail  at  the  telepbooe  number 
below.  Interested  parties  are  invited  to 
present  comments  at  three  public 
scoping  meetings  to  be  held  at  the  dates 
and  places  indicated  below.  Additional 
notice  will  be  given  in  appropriate 
media.  At  the  scoping  meetings  and  at 
informal  information  sessions  held  one 
month  earlier,  DOE  also  will  provide  the 
public  with  an  opportunity  to  engage  in 
informal  discussions  with  DOE 
representatives  regarding  the  Defense 
Waste  Processing  Facility.  The  scoping 
process  and  procedures  are  described  in 
the  Supplementary  Information  below. 
DATtS:  The  public  scoping  period  for 
the  Supplemental  EIS  begins  with  the 
publication  of  this  notice  and  continues 
until  May  31, 1994.  Written  comments 
submitteid  by  mail  should  be 
postmarked  by  that  date  to  ensure 
consideration.  DOE  will  consider 
comments  mailed  after  that  date  to  the 
extent  practicable. 

DOE  will  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
the  Defense  Waste  Processing  Facility 
and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions.  These  informal  sessions  are 
scheduled  at  the  following  times  and 
locations: 

April  12, 1994;  1-4  and  fr-9  p.m.;  North 
Augusta  Community  Center,  495  Brookside 
Avenue,  North  Augusta.  South  Carolina. 

April  19,  1994;  1-4  and  6-9  p.m.;  DeSoto 
Hilton  Hotel. .15  Liberty  Street,  Savannah. 
Georgia. 

April  21,  1994;  1-4  and  b-9  p.m.;  Holiday 
Inn  Coliseum  at  Universit)-  of  South  Carolina, 
630  Assembly  Street.  Columbia.  South 
Carolina. 

Information  sessions  on  two  related 
EISs — the  Interim  Waste  Management  of 
Nuclear  Materials  at  the  Savannah  River 
Site  EIS  (Notice  of  Intent  published 
March  17,  1994;  59  FR  12588).  and  the 
Savaimah  River  Site  Waste  Management 
EIS — will  be  held  at  the  same  dates  and 
locations. 

DOE  will  then  conduct  public  scoping 
meetings  to  assist  in  defining  the 
appropriate  scope  of  the  Defense  Waste 
Processing  Facility  Supplemental  EIS 
and  identifying  significant 
environmental  issues  to  be  addressed. 
DOE  representatives  will  be  available  at 
the  meetings  to  discuss,  in  informal 
conversations,  the  Defense  Waste 
Processing  Facility.  These  meetings  are 
scheduled  at  the  following  times  and 
locations: 

May  12. 1994;  1-4  and  6-9  p.m.;  Coastal 
G«oi^a  Center  for  Continuing  Education.  305 
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Martin  Luther  King  Boulevard  (Battlefield 
Park).  Savannah.  Georgia 

May  17. 1994;  1-4  and  6-9  p.m.;  North 
Augusta  Community  Center.  495  Brookside 
Avenue,  North  Augusta.  South  Carolina. 

May  19, 1994;  1-4  and  6-9  p.m.;  Holiday 
'on  Coliseum  at  the  University  of  South 
Carolina,  630  Assembly  Street,  Columbia, 
South  Carolina. 

Scoping  meetings  on  the  Interim 
Management  of  Nuclear  Materials  at  the 
Savannah  River  Site  EIS  and  the 
Savannah  River  Site  Waste  Management 
EIS  will  be  held  at  the  same  dates  and 
locations.  DOE  will  publish  additional 
notices  of  the  information  sessions  and 
scoping  meetings  in  the  local  media  in 
advance  of  the  scheduled  dates. 
ADDRESSES:  Comments  on  the  scope  of 
the  E)efense  Waste  Processing  FaciUty 
Supplemental  EIS,  requests  to  speak  at 
the  public  scoping  meetings,  and 
requests  for  copies  of  the  EIS 
Implementation  Plan  or  draft 
Supplemental  EIS  (when  available) 
should  be  directed  to:  Mr.  Stephen  R. 
'  Wright.  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  5031.  Aiken.  SC  29804-5031;  (803) 
725-3957  or  (800)  242-8269.  Envelopes 
should  be  marked:  "Savannah  River  Site 
Defense  Waste  Processing  Facility 
Supplemental  EIS." 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Supplemental 
EIS  should  be  addressed  to:  Karen 
Poore.  High  Level  Waste  Division,  U.S. 
Department  of  Energy.  Savannah  River 
Operations  Office.  P.O.  Box  A.  Aiken. 
SC  29802;  (803)  725-2827. 

Questions  regarding  the  DOE  NEPA 
process  should  be  addressed  to:  Carol 
M.  Borgstrom,  Director.  Office  of  NEPA 
Oversi^t  (EH-25).  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20855;  (202)  586- 
4600  or  leave  a  message  at  (800)  472- 
2765. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Savannah  River  Site  occupies 
approximately  300  square  miles 
adjacent  to  the  Savannah  River, 
primarily  in  Aiken  and  Barnwell 
Counties  in  South  Carolina.  The  Site  is 
approximately  25  miles  southeast  of 
Augusta.  Georgia,  and  20  miles  south  of 
Aiken.  South  Carolina.  Since  its 
establishment,  the  mission  of  the 
Savannah  River  Site  has  been  to 
produce  nuclear  materials  that  support 
the  defense,  research,  and  medical 
programs  of  the  United  States. 

At  present,  the  Savarmah  River  Site  is 
in  transition  to  other  missions,  which 
include  increased  emphasis  on  waste 
management,  environmental  restoration 


and  decontamination  and 
decommissioning.  With  these  mission 
changes  in  mind,  DOE  is  examining  its 
integrated  waste  management  program 
and  the  suitability  of  existing  and 
planned  facilities.  The  Defense  Waste 
Processing  Facility  is  one  of  the  vital 
components  of  the  waste  management 
program  at  Savannah  River  Site. 

In  1982  DOE  published  an  EIS  and  a 
Record  of  Decision  documenting  its 
decision  to  construct  and  operate  the 
E)efense  Waste  Processing  Facility, 
which  would  immobilize  liquid  high- 
level  radioactive  waste  in  glass 
(vitrification).  The  vitrified  waste  would 
then  be  encapsulated  in  stainless  steel 
canisters  and  stored  onsite  until  a 
geologic  repository  is  available  for  final 
disposal.  ENOE  then  modified  the 
Defense  Waste  Processing  Facility  to 
improve  facility  efficiency  and  safety.  A 
Supplement  Analysis  was  prepared  to 
determine  whether  modifications  as  of 
1990.  primarily  the  introduction  of  the 
In-Tenk  Precipitation  process  and 
manufacture  and  disposal  of  saltstone, 
required  the  preparation  of  a 
supplement  to  the  Defense  Waste 
ProoBssing  Facility  EIS.  On  the  twsis  of 
the  Supplement  Analysis,  DOE 
concluded  in  1991  that  a  Supplemental 
EIS  was  not  needed. 

Further  modifications  to  the  Defense 
Waste  Processing  Facility  system  have 
now  been  proposed  and  are  in  various 
stages  of  implementation,  including 
process  safety  enhancement  and  a  Late 
W^^  Facility.  In  view  of  the 
accumulated  changes  and  the  near-term 
(estimated  1996)  initial  operation  of  the 
facility,  DOE  believes  that  a  focused 
ElS-level  review  of  the  environmental 
impects  of  the  facility  as  now 
envisioned  would  be  timely  and 
appropriate. 

The  specific  process  and  facility 
modifications  that  are  being 
implemented  in  the  Defense  Waste 
Processing  Facility  system  since  the 
Record  of  Decision  include: 

In-Tank  Precipitation — ^The  original 
Defense  Waste  Processing  Facility 
design  used  ion  exchange  to  separate 
soluble  radionuclides  from  salt  solution. 
Research  and  development  efforts 
indicated  that  an  in-tank  precipitation 
process  would  remove  more  than  99.9 
percent  of  the  radioactivity  in  salt 
solution.  DOE  has  Incorporated  the  In- 
Tank  Precipitation  process  as  a 
replacement  for  ion  exchange  as  a 
Defense  Waste  Processing  Facility 
modification. 

Saltstone  Manufacturing  and 
Di^osal — The  process  of  salt  solution 
disposal  originally  involved  dewatering 
decontaminated  salt  solution,  mixing  it 
with  concrete  to  form  "saltcrete,"  and 


burying  it  in  an  engineered  trench.  The 
present  design  would  blend 
decontaminated  salt  solution  from  the 
in-tank  precipitation  process  with  a 
waste  concentrate  stream  from  the  F- 
and  H-Area  Effluent  Treatment  Facility, 
mix  it  with  cement-flyash  grout  to  form 
"saltstone."  and  dispose  of  it  in 
reinforced  concrete  vaults. 

Late-Wash  Facility— This  new  fadlitv 
would  give  precipitate  slurry  from  the 
In-Tank  Precipitation  pnx^ess  a  final 
wash  to  reduce  the  concentration  of 
nitrite  and  radiolysis  products.  The 
result  would  be  the  ability  to  process 
precipitate  in  the  Defense  Waste 
Processing  Facility  vitrification  process. 

Nitric  Acid  Introduction — This 
process  would  add  nitric  rather  than 
formic  acid  to  the  sludge  in  the  Sludge 
Receipt  and  Adjustment  Tank  to  bring 
nitrate  concentrations  to  the  desired 
levels. 

Hydrogen  Modifications — ^These 
modifications  to  the  ventilation  system 
would  provide  additional  dilution  air  to 
components  in  the  vitrification  facility 
to  mitigate  the  potential  formation  of 
hydrogen  gas  in  flammable 
concentrations. 

Ammonia  Mitigation  Modification — 
The  installation  of  ammonia-reducing 
scrubbers  at  several  locations  in  the 
process  vessel  ventilation  system  would 
mitigate  a  potential  safety  hazard  frx>m 
the  acciunulation  of  solid  ammonium 
nitrate. 

Benzene  Treatment — The  proposed 
treatment  option  for  benzene  generated 
at  the  Defense  Waste  Processing  Facility 
is  the  Consolidated  Incineration 
Facility.  Environmental  Protection 
Agency  regulations  name  incineration 
as  the  current  Best  Demonstrated  and 
Available  Technology  for  benzene.  The 
Supplemental  EIS  will  evaluate 
alternatives  to  this  treatment  option  for 
benzene  from  the  Defense  Waste 
Processing  Facility. 

Related  EISs 

The  Savannah  River  Waste 
Management  EIS,  also  announced  in 
this  issue  of  the  Federal  Register,  will 
address  treatment,  storage,  and  disposal 
alternatives  for  a  variety  of  wastes, 
whereas  the  Defense  Waste  Processing 
Facility  Supplemental  EIS  will  evaluate 
the  cumulative  impacts  of  specific 
modifications  to  the  Defense  Waste 
Processing  Facility  system.  The  Waste 
Management  EIS  will  include  waste 
facilities  associated  with  Defense  Waste 
Processing  Facility,  such  as  the 
treatment  of  waste  water  discharges  in 
the  F-  and  H-Area  Effluent  Treatment 
Facility,  F-  and  H-Area  Tank  Farm,  and 
the  construction  and  operation  of  a 
high-level  radioactive  waste  evaporator 


in  the  H-Area  tank  Farm.  The  Waste 
Management  EIS  also  will  evaluate 
alternatives  to  the  Consolidated 
Incineration  Facility  technology  for 
mixed  waste  (includes  radioactive 
constituents  in  addition  to  hazardous 
constituents  such  as  benzene).  The 
documents  will  be  prepared  in  close 
coordination. 

DOE  proposes  to  perform  the  Defense 
Waste  Processing  Facility  review  in  a 
supplement  to  the  1982  EIS  for  the 
Defense  Waste  Processing  Facility. 
Although  the  analysis  could  be  included 
in  the  Savannah  River  Site  Waste 
Management  EIS.  DOE  believes  public 
review  and  DOE's  decision  making 
process  would  be  facilitated  by 
preparing  a  separate  document,  because 
the  Defense  Waste  Processing  Facility  is 
a  very  specialized  operation  with 
limited  connections  to  the  activities  to 
be  covered  in  the  Waste  Management 
EIS.  Where  there  are  interconnections, 
duplicate  discussions  within  both 
documents  may  be  required  or  the 
documents  will  cross  reference  one 
another. 

Activities  at  the  Defense  Waste 
Processing  Facility  have  proceeded  on 
the  basis  of  the  1982  EIS  and  Record  of 
Decision.  Construction  of  the  Defense 
Waste  Processing  Facility  is  almost 
complete,  testing  of  the  system  with 
chemicals  has  begun,  and  processing 
runs  of  simulated  (non-radioactive) 
material  will  begin  in  the  next  few 
months.  DOE  committed  in  an 
agreement  with  the  Environmental 
Protection  Agency  and  the  State  of 
South  Carolina  to  adhere  to  a  schedule 
that  provides  for  testing  with 
radionuclides  to  begin  in  December. 
1995.  In  order  to  support  that  schedule 
and  to  manage  efficiently  the  high  level 
radioactive  waste  contained  in  the  tank 
farms,  in-tank  precipitation  must  begin 
in  late  1994  or  early  1995.  A 
supplemental  EIS  focussing  on  the 
changes  to  the  Defense  Waste  Processing 
Facility  can  be  completed  in  time  to 
meet  this  schedule,  while  the  Waste 
Management  EIS  is  expected  to  take 
several  more  months  to  prepare.  Delay 
of  start-up  for  the  Defense  Waste 
Processing  Facility  would  cost 
approximately  $21,000,000  per  month. 

The  Supplemental  EIS  vrill  examine 
all  reasonably  foreseeable  impacts  of 
operating  the  Defense  Waste  Processing 
Facility,  including  alternative  methods 
of  managing  the  waste  streams  from  the 
facility.  DOE  believes  that  this  will 
provide  sufficient  information  to  decide 
whether  to  proceed  with  operation  of 
the  facility  in  advance  of  completion  of 
the  Waste  Management  EIS. 
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Preliminary  Description  of  Defense 
Waste  Processing  Facility  Supplemental 
EIS  Alternatives 

(1)  The  Proposed  Action  Alternative 
Since  completion  of  the  1982  EIS  and 

as  a  result  of  the  Defense  Waste 
Processing  Facility  modifications,  new 
information  about  the  Defense  Waste 
Processing  Facility  process  has  become 
available  to  which  the  public  has  not  yet 
had  full  access.  The  proposed  action  of 
this  Supplemental  EIS  is  to  continue 
construction  and  begin  operation  of 
Defense  Waste  Processing  Facility  as 
currently  designed.  DOE  would 
continue  the  Defense  Waste  Processing 
Facility  process  and  facility 
modifications  that  are  currently 
underway,  would  complete  sfartup 
testing  activities,  and  would  operate  the 
facility  upon  completion  of  startup 
testing.  Analysis  of  the  proposed  action 
will  allow  DOE  to  determine  whether 
the  decisions  reached  as  a  result  of  the 
1982  EIS  remain  valid  in  light  of  process 
and  facility  modifications  over  the  last 
12  years. 

(2)  The  Alternative  Actions 

DOE  will  examine  whether  there  are 
other  reasonable  system  alternatives  for 
the  Defense  Waste  Processing  Facility 
(in  the  context  of  its  current  state  of 
construction)  such  as  mitigation 
measures,  pollution  prevention  efforts, 
and  facility  design  or  process 
modifications  that  could  reduce  the  risk 
of  operation.  Conclusions  reached  in  the 
1982  EIS  concerning  alternatives  to 
constructing  and  operating  the  Defense 
Waste  Processing  Facility  will  also  be 
reviewed  to  assess  whether  technology 
developments  have  occurred  that  might 
influence  those  decisions. 

(3)  The  "No  Action"  Alternative 
DOE  will  analyze  a  no-action 

alternative  under  which  current  waste 
generation  and  waste  management 
practices  would  continue.  That  is.  high- 
level  liquid  radioactive  waste  would 
remain  in  the  tanks.  Although  the  no- 
action  alternative  may  not  be  a 
reasonable  alternative  in  all  respects,  its 
analysis  will  establish  a  baseline  for 
comparison  of  the  environmental 
impacts  of  the  proposed  action  and  its 
alternatives. 

Identification  of  Environmental  Issues 

The  Supplemental  EIS  will  analyze 
the  following  environmental  issues 
applicable  to  the  operation  of  the 
Defense  Waste  Processing  Facility, 
consistent  with  discussion  above  in  the 
Background  section.  Modifications  to 
this  list  might  occur  as  a  result  of  the 
scoping  process. 


1.  Public  and  worker  safety  and  health 
risk  assessment:  radiological  and 
nonradiological  impacts  of  the  proposed 
action  and  alternatives,  including 
projected  effects  on  workers  and  the 
public  from  construction,  normal 
operation,  and  potential  accidents. 

2.  Impacts  from  releases  to  air.  water, 
and  soil. 

3.  Impacts  to  plants,  animals,  and 
habitat,  including  impacts  to  wetlands, 
and  threatened  or  endangered  species 
and  their  habitat. 

4.  The  consumption  of  natural 
resources  and  energy  including  water, 
natural  gas.  and  electricity. 

5.  Impacts  of  the  transportation  of 
construction  and  operation  supplies, 
materials,  equipment,  products,  and 
wastes  to,  from,  and  within  the  site. 

6.  Socioeconomic  impacts  to  affected 
communities  from  construction  and 
operational  labor  forces  and 
expenditures. 

7.  Environmental  Justice: 
Disproportionately  high  or  adverse 
human  health  and  environmental  effects 
on  minority  and  low-income 
populations. 

8.  Impacts  to  cultural  resources  such 
as  historic,  archaeological,  scientific,  or 
culturally  important  sites. 

9.  Accuracy  of  projected  waste 
volumes. 

10.  Status  of  comphance  with 
applicable  Federal,  state,  and  local 
statutes  and  regulations. 

11.  Cumulative  impacts  from  the 
proposed  action  and  other  past,  present, 
and  reasonably  foreseeable  future 
actions  at  Savannah  River  Site. 

12.  Potential  irreversible  and 
irretrievable  commitments  of  resources. 

13.  Pollution  prevention,  waste 
minimization,  and  potential  mitigative 
measures. 

Related  Documentation 

Completed  and  ongoing 
environmental  reviews  may  affect  the 
scope  of  the  Defense  Waste  Processing 
Facility  Supplemental  EIS.  DOE  has 
published  or  is  preparing  several  NEPA 
documents  on  waste  management 
activities  at  Savannah  River  Site, 
including  the  following: 

Waste  Management  Operations.  ERDA- 
1537.  1977. 

Long-Term  Management  of  Defense  High- 
Uvel  Radioactiw  Wastes  (Research  and 
Development  Program  for  Immobilization), 
DOE/ElS-0023.  1979. 

Defense  Waste  Processing  Facility.  EXDE/ 
EIS-K)082.  1982. 

Waste  Form  Selection  for  Savannah  Riwr 
Plant  High-Level  Waste.  DOE/EA-0179. 1982. 

Waste  Management  Activities  for 
Groundvi-ater  Protection.  DOE/EIS-01 20. 
1987. 

Consolidated  Incineration  Facility.  DOE/       ' 
EA-0400.  1992.  | 


16502 


Federal  Register  /  Vol.  59,  No.  66  /  Wednesday,  April  6,  1994  /  Notices 


Interim  Management  of  ^ludtiar  Materials 
nt  the  Savannah  fliver  Sits.  EIS  being 
developed. 

Waste  Management  at  the  Savunnah  River 
Site,  EIS  being  developpcl. 

Public  Meetings 

DOE  win  host  a  series  of  informal 
information  sessions  to  provide  the 
public  with  additional  information  on 
the  Defense  Waste  Processing  Facility 
and  the  proposed  actions  and 
alternatives  discussed  in  this  Notice  of 
Intent.  These  sessions  are  intended  to 
promote  conversation  with  DOE 
representatives  available  to  answer 
questions. 

Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 
be  held  at  the  locations  and  times 
indicated  above.  The  meetings  will  be 
chaired  by  a  presiding  officer  and 
attended  by  DOE  officials.  The  public 
scoping  meetings  wall  not  be  conducted 
as  evidentiary  hearings;  speakers  will 
not  be  cross-examined,  although  the 
presiding  officer  and  DOE 
representatives  present  may  ask 
clarifying  questions.  The  DOE  panel 
members  will  respond  to  commenla  and 
questions  L  oro  the  public  In  addition, 
DOE  representatives  will  be  available  to 
discuss  the  E)efense  Waste  Processing 
Facility  in  informal  conversations. 

To  facilitate  scheduling  of  speakers, 
requests  to  speak  at  these  meetings  may 
be  made  in  advance  by  calling  (800) 
242-8269  between  8:30  a.m.  and  5.00 
p.m.  Eastern- Tims,  Monday  through 
Friday,  or  by  calling  Mr.  Stephen  R. 
Wright  at  (303)  725-3957  at  least  two 


days  before  the  designated  meeting.  To 
ensnre  that  everyone  has  an  adequate 
opportunity  to  speak,  five  minutes  will 
be  allotted  each  speaker.  Dep«iding  on 
the  number  of  persons  who  request  an 
opportunity  to  speak,  the  presiding 
officer  may  allow  more  time  for 
speakers  representing  multiple  parties 
or  organizations.  Persons  wishing  to 
speak  on  behalf  of  organizations  should 
identify  the  organization  in  their 
request.  Persons  who  have  not 
submitted  an  advance  request  to  speak 
may  register  at  the  meetings  and  will  be 
called  on  to  speak  in  the  order  of 
registration  as  time  permits.  Written 
comments  also  will  be  accepted  at  the 
meetings,  and  speakers  are  encouraged 
to  provide  vmtten  versions  of  their  oral 
comments  for  the  record.  DOE  will 
prepare  transcripts  of  the  scoping 
meetings.  Individuals  may  review  the 
trarjscripts,  other  NEPA  documents,  and 
background  information  on  Defense 
Waste  Processing  Facility  at  the 
following  DOE  public  reading  rooms 
during  normal  business  hours. 

U.S.  Department  of  Energy  Reading  Room, 
University  of  South  Carolina,  Aiken  Campus, 
l!niversity  Library — 2nd  Floor,  University 
Parkway.  Aiken.  SC  29801;  (803)  648-6851. 

U.S.  Department  of  Energy,  Freedom  of 
Infannation  Reading  Room,  Room  lE-190, 
Fonestal  Building.  1000  Independenc* 
Avenue,  SW,  Washington,  DC  20585;  (202) 
586-6020. 

Development  of  the  Defense  Waste 
Processing  Facility  Supptementai  EIS 

DOE  will  consider  comments  and 
suggestions  received  during  the  scoping 


period  in  its  preparation  of  the  drafl 
Supplemental  EIS.  Results  of  the 
scoping  process  (including.a  summary 
of  comments  received,  DOE's  response 
to  public  comments,  and  an  outline  of 
the  intended  scope  and  environmenlal 
issues  to  be  discussed  in  the 
Supplemental  EIS)  will  be  presented  in 
a  publicly  available  Implementation 
Plan.  Upon  completing  the  draft 
Supplemental  EIS,  DOE  will  announce 
its  availability  in  the  Federal  Register 
and  local  media,  and  will  again  solicit 
public  comments.  DOE  will  consider 
comments  on  the  draft  Supplemental 
EIS  in  its  preparation  of  the  final 
Supplemental  EIS. 

Schedule.  The  preliminary  schedule 
for  preparation  of  this  Supplemental  EIS 
is  as  follows:  '    ' 

Availability  of  Implementation  Plan:  June 
1994, 

Availability  of  draft  Defense  Waste 
Processing  Facility  Supplemental  EIS:  July 
1994. 

Draft  Supplemental  EIS  Public  Comment 
Period:  August-September  1994. 

Availability  of  fmal  Defense  Waste 
Processing  Facility  Supplemental  EIS: 
October  1994. 

Record  of  Decision:  November  1994. 

Issued  in  Washington,  DC,  on  April  1. 
1994. 

Tara  CTFools, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 

|FR  Doc.  94-8313  Filed  4-5-94-,  8:45  «n| 
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Title  3— 

The  President 


Presidential  Documents 


Prbclamation  6661  of  April  3,  1994 
National  Day  of  Reconciliation 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  this  season  of  Easter  and  Passover,  as  we  mark  the  twenty-sixth  anniversary 
of  the  death  of  Dr.  Martin  Luther  King.  Jr..  I  call  upon  every  American 
to  reflect  on  the  meanmg  of  his  teachings,  to  measure  the  progress  we 
have  madeym  achieving  the  dream  he  shared,  and  to  rededicate  ourselves 
to  the  end  of  violence  and  to  the  true  spirit  of  community  for  which 
he  lived  and  died.  We  must  remain  a  Nation  that  is  not  too  cynical  to 
restore  hope,  not  too  frightened  to  face  our  problems,  and  not  too  intolerant 
to  seek  reconciliation. 

Too  many  of  our  children  hunger  for  lives  with  order  and  meaning   Thev 
fl^.^JU^^^}°  ^"S^'"  ^"^  narrow-mindedness,  to  violence,  and  to  impulses 
that  debase  their  own  lives  and  others.  Too  many,  in  their  own  strueele 
o  survive,  cannot  imagine  a  world  that  is  safe,  secure  and  hill  of  hope 
We  must  do  better  than  this.  ^  ' 

Happily,  most  of  our  children  still  face  the  world  with  courage  and  hope 
They  want  to  grow  up  to  be  good  parents  and  good  citizens.  They  want 
to  have  good  marriages,  good  friendships.  They  want  to  make  the  world 
a  better  place. 

They  remain  our  greatest  hope.  Let  us  resolve  to  teach  them  as  Dr  King 
did,  not  so  much  by  eloquent  words  as  by  meaningful  actions. 

Let  us  lead  them  by  example,  as  we  respect  all  people,  draw  strength 
from  our  diversity,  and  face  our  challenges  with  determination  and  goodwill 
so  that  Dr.  Martin  Luther  King's  dream  of  equality  for  our  children  will 
never  be  lost. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
ot  America  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday.  April  4  1994 
as  a  "National  Day  of  Reconciliation."  On  this  day.  let  us  pause  to 'reflect 
upon  what  our  divisiveness.  our  intolerance  and  our  insecurity  teach  our 
children  Let  us  remember  and  recognize  that  each  of  us  bears  the  profound 
responsibility  of  bringing  Dr.  King's  message  of  unity,  compassion  and  equal- 
ity to  our  schools  and  our  playgrounds,  our  places  of  work  and  worship, 
our  seats  of  governance,  and  into  our  homes  and  our  hearts.  And  when 
we  are  judged,  not  by  the  rich  or  powerful,  but  by  histbry  and  by  our 
children  let  it  be  said  that  we  overcame  our  differences  for  the  sake  of 
our  children.  We  shared  a  common  dream  for  the  future. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 


IFR  Doc.  94-8425 
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Editorial  note:  For  the  President's  remarks  concerning  the  National  Day  of  Reconciliation, 
see  hi3  radio  address  in  No.  14  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Proclamation  6662  of  April  4,  1994 

Transfer     of    Functions     of    the    ACTION    Agency    to    the 
Corporation  for  National  and  Community  Service 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  September  21.  1993,  I  had  the  honor  of  signing  into  law  the  National 
and  Community  Service  Trust  Act  of  1993.  which  created  the  Corporation 
for  National  and  Community  Service.  The  Corporation  was  designed  to 
involve  Americans  of  all  ages  and  backgrounds  in  community  projects  to 
address  many  of  our  Nation's  most  important  needs— from  educating  our 
children  to  ensuring  public  safety  to  protecting  our  environment.  It  was 
chartered  to  foster  civic  responsibility,  strengthening  the  ties  that  bind  us 
together  as  a  people,  while  providing  educational  opportunity  for  those 
who  make  the  commitment  to  serve. 

In  the  few  short  months  since  the  Corporation's  establishment,  enormous 
progress  has  been  made  toward  the  achievement  of  these  invaluable  goals. 
Final  regulations  have  been  published  governing  the  Corporation's  new  grant 
programs,  grant  application  packages  have  been  developed,  and  a  national 
recruitment  effort  has  begun.  As  a  result  of  intensive  outreach  efforts,  most 
states  have  already  established  State  Commissions  on  National  and  Commu- 
nity Service,  and  many  local  programs,  national  nonprofit  organizations, 
institutions  of  higher  education,  and  Federal  agencies  are  eager  to  participate. 
Grant  competitions  have  begun  for  a  summer  program  that  will  focus  on 
our  Nation's  public  safety  concerns,  and  all  community  service  grant  competi- 
tions will  be  completed  by  this  summer.  Finally,  the  Corporation  has  estab- 
lished the  National  Civilian  Community  Corps,  which  will  take  advantage 
of  closed  and  down-sized  military  bases  to  launch  environmental  clean- 
up and  preservation  efforts. 

The  ACTION  Agency,  provided  for  by  the  Domestic  Volunteer  Service  Act 
of  1973,  has  worked  closely  with  the  Corporation,  sharing  its  many  years 
of  experience  in  engaging  Americans  in  service  to  their  communities.  Because 
the  Corporation's  initiatives  and  those  programs  operated  by  the  ACTION 
Agency  involve  similar  goals,  the  National  and  Community  Service  Trust 
Act  calls  for  the  merger  of  ACTION  with  the  Corporation  no  later  than 
March  22,  1995.  To  build  upon  the  tremendous  accomplishments  already 
achieved  by  the  Corporation,  and  to  facilitate  the  further  development  of 
community  service  programs  across  the  country,  I  am  pleased  to  order 
that  the  functions  of  the  Director  of  the  ACTION  Agency  be  transferred 
to  the  Corporation  for  National  and  Community  Service. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  203(c)(2)  and  (d)(1)(B)  of  the  National  and  Community  Service 
Trust  Act  of  1993,  proclaim  that  all  functions  of  the  Director  of  the  ACTION 
Agency  are  hereby  transferred  to  the  Corporation  for  National  and  Community 
Service,  effective  April  4,  1994. 


I 

16508         Federal  Register  /  Vol.  59,  No.  66  /  Wednesday.  April  6.  1994  /  Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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ADVISORY  COMMITTEE  ON  HUMAN 
RADIATION  EXPERIMENTS 

Open  Meeting 

ACTION:  Notice  of  open  meeting. 
SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92^63,  86  Stat.  770),  notice  is 
hereby  given  on  the  following  meeting: 
DATE  AND  TIME: 

April  21,  1994,  9:30  a.m. -5  p.m. 
April  22,  1994,  9  a.m.-3  p.m. 
PLACE:  The  Ramada  Plaza  Hotel.  10 
Thomas  Circle,  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Mastroianni,  The  Advisory 
Conimittee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW.,  suite 
600,  Washington,  DC  20036,  Telephone: 
(202) 254-9797. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Human 
T^adiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15.  1994.  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 


Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Thursday,  April  21,  1994 

9:30  a.m.  Call  to  Order  and  Opening 
Remarks 

10  a.m.  Briefing,  Human  Radiation 
Interagency  Working  Group 

10:45  a.m.  Break 

11  a.m.  Briefing,  Human  Radiation 
Interagency  Working  Group 
(continued) 

12  p.m.  Lunch 

1:15  p.m.  Briefing,  Human  Radiation 

Interagency  Working  Group 

(continued) 
3  p.m.  Break 

3:15  p.m.  Public  Input/Comment 
5  p.m.  Meeting  Adjourned 

Friday.  April  22,  1994 

9  a.m.  Opening  Remarks 

9:30  a.m.  Discussion  of  Committee 

Goals/Objectives/Strategies 
12  p.m.  Lunch 
1:15  p.m.  Discussion  of  Committee 

Goals/Objectives/  Strategies 

(continued) 


2:30  p.m.  Future  Meeting(s) 
3  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation.The  meeting  is 
open  to  the  public.  The  Chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  contact  the  Advisory 
Committee  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  business  days  prior 
to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  offices  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Dated;  April  5,  1994. 
Stephen  R.  Neuwirth, 
Associate  Counsel  to  the  President. 
(FR  Doc.  94-8502  Filed  4-S-94:  3:19  pmj 
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Federal  Register 
Vol.  59.  Na  67 
Thixrsday.  April  7.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regutetory  documents  having  general 
applicabifrt-/  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketir>g  Service 

7  CFR  Parts  1001  and  1002 
[DA-94-09] 

Milk  in  the  New  England  and  New  York- 
New  Jersey  Marketing  Areas; 
Teimination  of  Certain  Provisions  of 
the  Orders 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  terminates  the 
seasonal  production  incentive  plans  for 
paying  producers  under  the  New 
England  and  New  York-New  Jersey 
Federal  milk  orders.  This  termination 
was  requested  by  cooperative 
associations  that  represent  producers 
who  supply  about  one-half  of  the  milk 
regulated  under  the  orders.  The  seasonal 
incentive  plans  have  been  suspended 
during  each  of  the  last  three  years  and 
are  no  longer  effective  in  carrying  out 
their  intended  purpose. 
EFFECTIVE  DATE:  April  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  room  2971,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Termination  or 
Suspension:  Issued  February  15. 1994; 
published  February  24, 1994  (59  FR 
8873). 

The  Regulatory  Flexibihty  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  orders  on  dairy  farmers  and  will 
not  affect  milk  handlers. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  termination  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  New  York-New  Jersey  marketing 
areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  24.1994  (59  FR  8873) 
concerning  a  proposed  termination  or 
suspension  of  certain  provisions  of  the 
orders.  Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments.  Comments  supporting 
the  proposed  termination  were  received 
from  Dairylea  Cooperative.  Inc.  and 
Agri-Mark,  two  of  the  cooperatives  who 
proposed  termination.  One  comment 


was  received  from  a  dairy  fanner  who 
opposed  termination. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  following 
provisions  of  the  orders  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  In  §  1001.62.  paragraphs  (c)  and  (d): 
and 

2.  In  §  1002.61,  paragraphs  (d)  and  (e). 

Statement  of  Consideratioo 

This  rule  terminates  the  seasonal 
plans  for  paying  producers  under  the 
New  England  and  New  York-New  Jersey 
Federal  orders.  These  seasonal  payment 
plans  provide  for  making  deduaions 
from  prices  paid  to  producers  during  the 
normal  flush-production  months  of 
March  through  June  and  returning  to 
producers  the  deducted  amounts  during 
the  normal  short-produrtion  months  of 
August  through  November.  The  plans 
are  intended  to  provide  an  incentive  for 
dairy  farmers  to  level  out  their 
production  during  the  year. 

The  termination  of  the  payment  plans 
was  requested  by  cooperative 
associations  that  represent  dairy  farmers 
who  supply  handlers  regulated  under 
the  orders.  Collectively,  these 
cooperatives  represent  about  51  percent 
of  the  producers  associated  with  the 
New  England  marketing  area  and  about 
48  percent  of  the  producers  associated 
with  the  New  York-New  Jersey 
marketing  area.  The  cooperative 
associations  proposing  the  terminations 
are  Agri-Mark,  Inc.;  Allied  Federated 
Cooperatives.  Inc.;  Atlantic  Dairy 
Cooperative.  Inc.;  Dairylea  Cooperative, 
Inc..  and  its  members  cooperatives: 
Cortland  Bulk  Milk  Producers 
Cooperative.  Oneida-Madison  Milk 
Producers  Cooperative  Association.  Inc. 
and  Steamburg  Milk  Producers' 
Cooperative  Association.  Inc..  and  its 
affiliated  cooperatives:  Deer  River  Bulk 
Milk  Cooperative.  Inc.,  and  Jefferson 
Bulk  Milk  Cooperative,  Inc.;  Eastern 
Milk  Producers  Cooperative 
Association,  Inc..  and  its  affiliated 
cooperatives:  Chateaugay  Co-operative 
Marketing  Association,  Inc.  Konhokton 
Milk  Producers  Co-operative 
Association,  Inc.,  Middlebury  Milk 
Producers  Cooperative  Association,  Inc. 
and  Sullivan  County  Co-operative  Dairy 
Association,  Inc;  and  Upstate  Milk 
Cooperatives,  Inc. 
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Proponents  contend  that  the 
"Louisville"  seasonal  payment  plans  are 
no  longer  effective  or  necessary  to 
reduce  the  seasonal  spring-to-fall  suings 
in  milk  production  as  was  intended 
when  they  were  first  provided  for  in 
these  orders  some  25  years  ago. 
Proponents  indicated  that  the  seasonal 
payment  plans  are  largely  ineffective 
because  of  a  general  lack  of  awareness 
about  the  plans  in  the  dairy  farming 
community.  They  also  contend  that  the 
price  differentials  are  too  low  relative  to 
milk  prices  to  provide  an  incentive  for 
dairy  fanners  to  modify  their  seasonal 
production  patterns.  The  proponents 
further  indicated  concern  about  the 
impact  of  reducing  returns  to  producers 
during  the  spring  months  when 
producer  milk  prices  are  already 
generally  lower  than  during  other  times 
of  the  year. 

In  addition,  it  has  been  noted  that  the 
seasonal  incentive  payment  plans  are  no 
longer  necessary  or  effective  since  they 
have  been  suspended  for  the  past  three 
years.  The  proponents  point  out  that 
these  past  suspension  actions  were 
supported  by  the  need  for  dairy  farmers 
to  have  additional  monies  available 
during  the  spring  months  during  which 
prices  to  producers  decline 
precipitously.  Proponents  expect  that 
milk  prices  will  decline  in  the  spring 
months  of  1994  and  in  the  spring 
months  of  future  years.  They  also 
maintain  that  retaining  the  payment 
plans  will  continue  to  put  cash  flow 
pressures  on  dairy  farmers  during  a  time 
of  increased  cash  needs  for  spring 
planting. 

In  the  comments,  Agri-Mark  reiterated 
its  support  for  the  termination  of  the 
seasonal  payment  plans.  The 
cooperative's  primary  support  for 
termination  involves  the  volatility  of 
milk  prices  at  low  levels  for  the  past 
several  years.  Agri-Mark  maintains  that 
if  the  Louisville  seasonal  payment  plan 
had  been  in  effect,  about  $20  million 
would  have  been  removed  from 
producer  payments  in  the  spring 
planting  months  and  would  have 
resulted  in  cash  flow  difficulties  for 
many  farms.  Agri-Mark  said  that  even 
those  farmers  who  have  contra-seasonal 
milk  production  would  have  reduced 
income  during  the  spring  and  summer 
months. 

In  further  support  for  the  termination 
of  the  seasonal  payment  plans,  Agri- 
Mark  indicated  that  actual  seasonal 
price  movements  in  the  marketplace,  to 
some  extent,  accomplished  the  fall  price 
incentives  originally  intended  by  the 
Louisville  payment  plan.  The 
cooperative  noted  that  during  the  past 
three  years,  while  the  Louisville  plans 
were  suspended,  the  blend  price  in  the 


August-November  period  averaged 
sli  Jitly  more  that  $1.00  above  the 
March-June  period  in  both  the  New 
England  and  New  York-New  Jersey 
orders.  Agri-Mark  expects  this  pattern  to 
generally  continue. 

One  comment  in  opposition  to  this 
termination  was  received  from  a  dairy 
farmer  who  supplies  the  New  York-New 
Jersey  marketing  area.  This  fanner 
expressed  the  view  that  the  Louisville 
payment  plan  is  still  effective  in 
reducing  the  variability  of  milk 
production  even  though  the  Louisville 
plan  differential  levels  are  too  low  to  be 
as  meaningful  as  they  were  in  earlier 
years  when  the  differential  level 
represented  a  greater  percentage  of  the 
price  of  milk.  The  farmer  also  expressed 
the  view  that  withholding  money  from 
a  producer's  milk  check  in  the  spring 
months  when  cash  is  needed  for 
meeting  spring  planting  costs  was  not 
particularly  burdensome. 

The  "Louisville"  seasonal  incentive 
payment  plan  has  been  in  effect  in  the 
New  England  and  New  York-New  Jersey 
orders  since  the  late  1960's  when  there 
was  significant  variability  between  milk 
production  in  the  spring  and  fall 
months.  Market  statistics  reveal  that  this 
variability  was  as  much  as  30  percent 
when  the  plans  were  first  implemented 
in  the  orders,  and  there  was 
considerable  institutional  and  economic 
pressure  to  reduce  this  seasonality  of 
production  because  of  the  high  costs  of 
marketing  seasonal  surpluses  of  milk.  It 
is  reasonable  to  conclude  from  a  review 
of  current-day  statistics  that  the  plans 
have  played  a  role  in  reducing  this 
variability,  as  commented  upon  by  the 
producer  in  opposition  to  the 
termination  action.  However,  the 
seasonality  of  milk  production  has  not 
changed  much  since  1980,  and  there  are 
certainly  a  number  of  other  reasons  for 
this  in  addition  to  the  "small" 
Louisville  differentials  relative  to  the 
per  hundredweight  price  of  milk  from 
the  1960's  and  1970's  versus  today. 
Without  question,  it  is  also  reasonable 
to  Bttribute,  in  part,  the  narrowing  of 
production  seasonality  to  advances  in 
production  practices,  including 
improvement  in  feeding  programs, 
breeding  and  other  management 
practices. 

One  of  the  most  important 
consideration  in  this  termination  action 
is  the  fact  that  the  plans  have  not  been 
operational  for  the  last  three  years  and 
thus  have  had  no  impact  on  the 
seasonality  of  milk  production.  The 
prior  suspension  actions,  as  well  as  this 
request  to  terminate  the  payment  plans. 
were  supported  by  a  significant  number 
of  producers  who  were  concerned  about 
their  prices  being  reduced  any  more 


than  what  would  normally  occur 
because  of  seasonally  lower  prices  in 
the  spring.  The  seasonal  variability  in 
the  basic  formula  price  for  milk  (the  M- 
W  price)  in  today's  marketplace  already 
provides  an  incentive  for  producers  to 
make  their  own  individual  production 
decisions  in  response  to  the  seasonal 
price  changes.  Since  the  payment  plans 
have  not  been  operational  or  effective. 
they  should  be  terminated. 

Therefore,  the  seasonal  incentive 
payment  plans  of  the  two  markets  are 
hereby  terminated. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  termination  is  necessary  to 
reflect  ciu-rent  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  termination  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Parts  1001  and 
1002 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
title  7,  parts  1001  and  1002.  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1001  and  1002  continues  to  read 
as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended.  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

§1001.62    [Amended] 

2.  In  §  1001.62.  paragraphs  (c)  and  (d) 
are  removed  and  reserved. 

PART  1002-MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

§  1002.61    [Amended] 

3.  In  §  1002.61,  paragraphs  (d)  and  (e) 
are  removed  and  reserved. 

Dated:  April  4, 1994. 
Patrida  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[PR  Doc  94-6409  Piled  4-6-94;  8:45  am] 
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SMALL  BUSINESS  AOMNtSTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Inflation  Adjusted  Size  Standards 

AGENCY:  Small  Business  Administration 
ACTION:  Final  rule. 


SUMMARY:  On  September  2. 1993,  the 
Small  Business  Administration  (SBAl 
published  a  proposed  rule  in  the 
Federal  Register.  58  FR  46573.  re- 
proposing  to  streamline  its  size 
standards  by  reducing  the  current 
number  of  fixed  size  standard  levels 
from  thirty  to  nine  (retaining  the  five 
existing  employee-based  levels  and 
establishing  four  new  receipts-based 
levels).  As  a  part  of  the  proposed  rule, 
an  inflation  adjustment  percentage  of 
45.8%  was  applied  to  most  of  SBA's 
receipts-based  size  standard  levels  and 
then  rounded  to  the  nearest  newly 
established  four  receipts-based  levels. 
The  SBA  has  decided  to  further  review 
the  effectiveness  of  reducing  the  current 
number  of  fixed  size  standard  levels  in 
order  to  simplify  the  size  standards 
program.  However,  the  SBA  continues 
to  believe  that  the  application  of  an 
inflationary  adjustment,  to  account  for 
the  effects  of  inflation  since  the  third 
quarter  of  1982.  to  its  receipts-based  size 
standards  is  still  warranted.  This  final 
rule  reflects  the  SBA's  finding  that  the 
application  of  an  inflation  adjustment 
percentage  of  48.2%  (based  upon  the 
latest  inflation  information)  to  the 
receipts-based  size  standard  of  each  and 
every  industry,  not  otherwise  prohibited 
for  change  by  statute,  is  necessary. 
EFFECTIVE  DATE:  April  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ajoy  K.  Sinha.  Program  Analyst,  Size 
Standards  Staff  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  On 

December  21. 1992,  SBA  published  a 
proposed  rule  in  the  Federal  Register. 

57  FR  62515.  that  sought  to  achieve  the 
twin  )Joals  of  adjusting  SBA's  receipt- 
based  size  standards  for  inflation  and 
streamlining  the  SBA  size  standards 
system.  Following  a  writhdrawal  of  that 
propo.sed  rule  on  February  19,  1993  (58 
FR  9131)  and  further  review  of  the 
proposal  by  the  Agency.  SBA  again 
published  a  propc^ed  rule  in  the 
Federal  Register  on  September  2, 1993, 

58  FR  46573,  to  accomplish  those  same 
dual  purposes. 

Pursuant  to  the  September  2.  1993 
proposed  rule,  SBA's  current  system  of 
approximately  thirty  size  standards 
would  first  have  been  simplified  by 
reducing  the  number  of  different  size 
standards  to  nine.  More  spedficaliy, 
SBA's  twenty-one  different  receipts- 


based  size  standards  would  have  been 
reduced  to  only  the  four  most  common 
receipts-based  size  standards — $3.5 
million  in  average  annual  receipts.  $7.0 
million,  $12.5  million,  and  $17.0 
million.  In  addition,  SBA  proposed  to 
.     increase  the  receipts-based  size 

standards  for  inflation.  The  inflation 
-    rate  to  be  applied  was  then  calculated 
at  45.8  percent.  This  rate  covered  the 
period  between  the  third  quarter  of  1982 
(the  last  date  for  which  size  standards 
were  adjusted  for  inflation)  and  the  first 
quarter  of  1993  (the  most  recent  data 
available  at  the  time  of  the  publication 
of  the  proposed  rule). 

The  45.8  percent  inflation  rate  would 
then  have  been  applied  to  the  four 
remaining  receipts-based  size  standards. 
This  application  would  have  in  turn 
generated  the  four  most  common 
receipts-based  size  standards  with  an 
inflation  adjustment— $5  million.  $10 
million,  $18  million  and  $25  million. 
The  inflation  adjustment  then  would 
have  been  calculated  for  each  of  the 
existing  receipts-based  size  standards, 
except  where  the  Agency  is  legally 
prohibited  from  doing  so.  Each  of  these 
standards,  preliminarily  adjusted  for  the 
full  inflation  rate,  would  have  then  been 
modified  by  reducing  or  increasing 
them  to  the  closest  of  the  four  inflation- 
adjusted  simplified  size  standards.  As  a 
result,  many  industries  would  have 
received  a  net  inflation  adjustment  that 
would  have  been  significantly  larger  or 
smaller  than  the  45.8  percent'inflator. 

After  further  considering  the 
proposed  rule  in  light  of  comments 
received,  the  SBA  has  concluded  that 
further  study  is  needed  on  the  issue  of 
how  best  to  simplify  its  size  standards. 
In  addition.  SBA  feels  that  the  manner 
in  which  size  standards  would  have 
been  increased  for  inflation  (that  is. 
adjusting  upward  or  downward  from  a 
full  inflation  increase  to  one  of  the  four 
newly  created  simplified  size  standards) 
may  not  have  adequately  taken  into 
account  the  effects  of  inflation  on  a 
significant  number  of  industries. 
Indeed,  it  believes  that  the  need  to 
adjust  current  size  standards  for 
inflation  is  an  urgent  one.  Small 
business  owners  have  requested  quick 
action.  In  SBA's  view,  updating  such 
standards  as  soon  as  possible  is 
necessary  to  make  them  more 
appropriate.  Several  commenters  to  the 
proposed  rule  maintained  that  the 
proposed  rule  was  inequitable  in  that 
certain  industries  would  not  have 
received  a  full  inflationary  adjustment. 
These  commenters  recommended  that 
SBA  modify  every  size  standard  upward 
to  the  next  highest  of  the  four  inflation- 
adjusted  simplified  siz«  standards,  but 
never  downward  to  give  certain 


industries  less  than  a  full  increase  for 
inflation.  While  SBA  is  not  convinced 
that  increasing  each  of  these  size 
standards  upward  to  the  next  highest 
level  is  the  appropriate  solution.  SBA 
does  believe  that  the  concerns  raised 
regarding  the  unequal  inflation 
adjustments  are  valid. 

Accordingly,  the  SBA  has  decided  to 
finalize  only  that  portion  of  the 
proposed  rule  that  called  for  an  increase 
in  the  receipts-based  size  standards  due 
to  inflation.  In  other  words,  this  final 
rule  wrill  adjust  each  of  the  current 
twenty-one  receipts-based  size 
standards  for  inflation. 

The  SBA  firmly  believes  that  all 
possible  alternatives  should  continue  to 
be  studied  and  analyzed  to  determine 
the  most  effective  means  by  which  a 
true  simplification  of  the  numerical  sire 
standards,  related  size  standard 
definitional  provisions,  and  the  size 
determination  process  can  be  achieved. 
After  this  review  has  been  completed,  a 
new  proposal  to  simplify  the  size 
standards  may  be  forthcoming  with  an 
opportunity  for  the  public  to  express  its 
views  regarding  such  a  proposal. 

In  the  interim,  however,  the  SBA 
continues  to  believe  in  the  necessity  of 
adjusting  the  receipts-based  size 
standards  to  account  for  the  effects  of 
inflation  since  the  Agency's  last 
inflationary  adjustment  in  1984.  This 
final  rule  adopts  increases  to  the 
receipts-based  size  standards  to  reflect 
the  effects  of  inflation.  As  discussed  in 
the  proposed  rule.  March  12. 1984  was 
the  last  time  a  general  inflationary 
adjustment  was  applied  to  the  receipts- 
based  size  standards.  The  proposed  rule 
took  into  account  available  data  through 
the  first  Quarter  of  1993. 

In  an  effort  to  establish  receipts-based 
size  standard  levels  reflective  of  current 
market  conditions,  the  SBA.  based  on 
the  availability  of  the  U.S.  Department 
of  Commerce's  most  recent  inflation 
data,  has  re-calculated  the  inflation 
adjustment  percentage  to  be  applied  to 
the  receipts-based  size  standards.  Thus, 
taking  into  account  available  data 
through  the  fourth  quarter  of  1993,  SBA 
calculates  the  inflation  adjustment  to  be 
48.2  percent  (as  oppxjsed  to  the  45.8 
percent  adjustment  calculated  in  the 
proposed  rule  based  on  the  most  current 
data  available  at  that  time,  the  first 
quarter  of  1993).  As  in  the  proposed 
rule,  in  determining  the  rate  of  inflation, 
SBA  has  utilized  the  U.S.  Department  of 
Commerce's  published  Cross  Domestic 
Product  (GDP)  Implicit  Price  Deflator. 

The  methodology  used  in  determining 
the  appropriate  inflation  adjustment  is 
as  follows: 

1.  Determine  the  base  period  used  to 
establish  the  current  size  standard; 
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2.  Determine  the  GDP  deflator  at  the 
base  period  and  at  the  most  recent  point 
in  time  for  which  the  GDP  deflator  has 
been  published;  and 

3.  Apply  the  calculated  inflation 
adjustment  percentage  to  the  receipts- 
based  size  standard  of  each  and  every 
industry,  not  otherwise  prohibited  from 
change  by  statute. 

The  inflation  adjustment  calculated  in 
this  final  rule  is  based  on  the  last  index 
value  used  for  the  1984  inflation 
adjustment  and  the  latest  available 
index  value.  The  1984  adjustment 
accounted  for  inflation  up  to  the  third 
quarter  of  1982.  For  purposes  of  this 
rule,  the  third  quarter  of  1982  is. 
therefore,  the  base  period  for  which 
SBA  calculated  the  amount  of  inflation 
that  has  occurred  since  the  last 
adjustment.  The  U.S.  Department  of 
Commerce's  latest  data  show  index 
values  of  84.3  for  the  third  quarter  of 
1982  and  124.9  for  the  fourth  quarter  of 
1993.  This  change  records  inflation  of 
48.2  percent  for  the  time  between  these 
two  periods.  Thus,  each  and  every 
industr>'  having  a  receipts-based  size 
standard,  not  otherwise  prohibited  from 
change  by  statute,  first  receives  an 
inflationary  calculation  percentage  of 
48.2  percent  in  this  final  rule.  Finally, 
where  necessary,  the  inflated  size 
standards  are  rounded  to  the  nearest 
half  million  dollar  increment.  This 
rounding  method  produces  net 
increases  to  most  industry  size 
standards  that  are  slightly  above  or 
below  the  calculated  inflation  rate  of 
48.2  percent.  This  methods  is  selected 
because  it  results  in  an  increase  to  each 
size  standard  that  is  as  close  as  possible 
to  the  calculated  48.2  percent 
inflationary  increase,  and  is  consistent 
with  the  settled  practice  of  establishing 
size  standards  at  $0.5  million 
increments.  Past  inflationary  increases 
in  SBA's  receipt-based  size  standards 
have  similarly  been  rounded  to  the 
nearest  $0.5  million  increment.  See.  e.g.. 
49  FR  5024  (February  9.  1984).  The  SBA 
believes  that  this  rounding  methodology 
most  closely  reflects  the  calculated 
inflation  increase.  The  inflation 
adjustment  adopted  by  this  final  rule  is 
not  intended  to  and  can  not  be  a  precise 
calculation  of  inflation  experienced 
within  each  and  every  industry.  This  is 
because  inflation  will  vary  from 
industry  to  industry,  and  measures  of 
these  cost  and  price  increases  are  not 
generally  calculated  for  specific 
industries,  as  represented  by  individual 
Standard  Industrial  Classification  (SIC) 
code  designations.  SBA  feels  that  the 
rounding  methodology  is,  therefore,  the 
most  reasonable  application  of  an 
inflationary  adjustment  since  the 
inflation  measure  used  for  this  final  rule 


measures  only  the  general  rise  of  prices 
in  the  whole  economy  over  an  extended 
period  of  time. 

Three  industry  categories  which  SBA 
has  revised  since  the  1984  inflation 
adjustment  are  being  adjusted 
differently  in  this  final  rule  to  correctly 
incrsase  those  industries  for  inflation 
through  1993.  These  are  the  chicken  egg 
production  industry,  SIC  coded  0252; 
motor  vehicles  dealers  (new  and  used). 
SIC  code  5511;  and  the  industries  of 
computer  services,  SIC  codes  7371 
through  7379.  In  developing  the  existing 
size  standards  for  these  industries,  SBA 
used  data  on  industry  revenues  later 
than  the  third  quarter  of  1982.  Thus,  the 
existing  standards  take  into  account  the 
effects  of  inflation  beyond  the  third 
quarter  of  1982.  To  avoid  double- 
counting  for  the  effects  of  inflation  on 
these  size  standards,  the  size  standards 
will  be  adjusted  for  inflation  occurring 
from  the  year  of  the  industry  data  (the 
base  period)  to  the  fourth  quarter  of 
1993.  The  data  bases  the  SBA  relied 
upon  to  establish  the  size  standards  for 
these  three  categories  reflect  revenues 
generated  during  an  entire  calendar 
year.  Accordingly,  the  average  price 
deflator  for  the  applicable  calendar  year 
is  used  as  the  base  period's  deflator 
value  for  purposes  of  this  inflation 
calculation. 

The  size  standard  for  the  Chicken  Egg 
industry,  SIC  code  0252,  was  primarily 
based  on  industry  data  contained  in  the 
SBA's  1986  Small  Business  Data  Base 
(56  FR  55617)  and  became  effective  on 
November  29,  1991.  Accordingly,  the 
inflation  adjustment  for  this  industry  is 
calculated  in  this  final  rule  based  on  the 
inflation  between  calendar  year  1986 
(the  base  period)  and  the  fourth  quarter 
of  1993.  Using  the  same  methodology 
discussed  above,  the  Implicit  Price 
Deflator  for  GDP  increased  28.9  percent 
during  this  period  based  on  deflators  of 
96.9  for  calendar  year  1986  and  124.9 
for  the  fourth  quarter  of  1993.  The  $7.0 
million  size  standard  for  this  industry 
will,  therefore,  increase  to  $9.0  million. 
The  1987  Census  of  Ser\ice  Industries 
and  1987  Census  of  Retail  Trade 
Industries,  published  by  the  U.S. 
Department  of  Commerce's  Bureau  of 
the  Census,  were  primarily  used  to 
establish  the  size  standards  for 
Computer  Services,  SIC  codes  7371 
through  7379  (57  FR  27907),  and  for 
Motor  Vehicle  Dealers  (New  and  Used). 
SIC  code  5511  (57  FR  4837).  Their  size 
standards  became  effective  on  July  23, 
1992  and  March  11, 1992,  respectively. 
Accordingly,  the  inflation  adjustment 
for  these  two  industries  will  be 
calculated  based  on  inflation  between 
calendar  year  1987  (the  base  period)  and 
the  end  of  1993  in  this  final  rule.  Using 


the  same  methodology  discussed  above, 
the  Implicit  Price  Deflator  for  GDP 
increased  24.9  percent  during  this 
period  based  on  deflators  for  calendar 
year  1987  (the  base  period)  of  lOOrtTand 
for  the  fourth  quarter  of  1993  of  124.9. 
Based  on  these  calculations,  the  $14.5 
million  size  standard  for  Computer 
Services  will  increase  to  $18  million 
and  the  $17  million  size  standard  for 
Motor  Vehicle  Dealers  (New  and  Used) 
will  increase  to  $21  million. 

Two  other  industries  had  their  size 
standards  further  changed  after  the 
general  1984  inflation  adjustment,  but 
these  changes  were  based  on  industry 
specific  data  for  1982  and  1984.  These 
are  the  industries  of  Travel  Agencies, 
SIC  code  4724  (53  FR  18820)  (1982 
data),  and  Real  Estate  and  Managers,  SIC 
code  6531  (50  FR  27418)  (1984  data). 
The  SBA  believes  no  adjustment  is 
needed  to  the  real  estate  industry  size 
standard  to  correct  for  the  double- 
counting  of  inflation  since  the 
increment  of  change  in  inflation 
between  1982  and  1984  is  insufficient  to 
cause  a  different  size  standard  than  the 
one  established  in  this  rule. 

An  additional  issue  which  is 
addressed  in  this  final  rule  is  the 
resolution  of  an  employee  or  revenue- 
based  size  standard  for  industries  in  the 
computer  services  industries  (SIC  codes 
7371-7379).  On  June  23,  1992.  the  SBA 
published  an  interim  final  rule  in  the 
Federal  Register,  53  FR  27907, 
establishing  a  $14.5  million  size 
standard  for  all  nine  industries  in  the 
computer  service  industries.  However, 
in  that  rule  the  SBA  continued  to  seek 
information  on  the  adoption  of  an 
employee-based  size  standard  for  some 
or  all  of  the  computer  service  industries. 
After  consideration  of  the  comments 
received  on  that  issue,  the  Agency 
believes  that  it  lacks  sufficient 
information  regarding  procurement 
patterns  among  this  group  of  industries 
to  justify  such  a  significant  change  as 
shifting  to  an  employee-based  measure 
of  size. 

As  discussed  above,  the  SBA  is  now 
establishing  these  industries'  size 
standards  at  $18.0  million  in  this  final 
rule.  In  effect,  the  much  larger  issue  of 
adjusting  SBA's  size  standards  for 
inflation  has  at  least  partially 
superseded  the  issue  of  whether  to  use 
a  revenue  or  employee-based  size 
standard  for  this  group  of  industries. 
Thus,  the  Agency  has  decided  to  first 
implement  an  inflation  adjusted 
revenue-based  size  standard  for  these 
industries  and  then  review  its  program 
results  with  these  higher  size  standards 
in  place.  At  that  time,  SBA  may  propose 
an  appropriate  rule  change.  SBA 
believes  that  the  higher  revenue-based 
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size  standards  for  the  computer  services 
industries  established  in  this  final  rule 
may  substantially  meet  many  of  the 
concerns  of  those  seeking  a  employee- 
based  size  standard. 

As  indicated  in  the  proposed  rule, 
four  footnotes  (footnotes  8, 12, 15  and 
16)  are  adjusted  to  be  consistent  with 
the  inflationary  adjustments.  Size 
standards  for  Offshore  Marine  Services 
(part  of  SIC  Major  Groups  44  and  45), 
Retail  Sale  of  Aircraft  (part  of  SIC  code 
5599),  Leasing  of  Building  Space  to  the 
Federal  Government  by  Owners  (part  of 
SIC  Major  Group  65)  and  industries 
without  a  specific  size  standard  listed  in 
SIC  Division  I-Services,  are  being 
established  at  $20.5  million,  $7.5 
million,  $15.0  million,  and  $5.0  million, 
respectively. 

The  SBA  notes  that  the  size  standards 
for  certain  industries  have  either  been 
established  by  statute  or  prohibited  by 
statute  from  change  until  after 
September  30.  1996.  Thus,  the  size 
standards  for  these  industries  will 
remain  at  their  current  levels  and  will 
not  be  increased  for  inflation  in  this 
final  rule.  Title  VII  of  Public  Law  100- 
656.  102  Stat.  3853.  3889,  established 
the  Small  Business  Competitiveness 
Demonstration  Program  to  test  the 
competitivene.ss  of  small  business  on 
Federal  procurements.  That  program 
generally  prohibits  a  change  in  size 
standards  before  September  30,  1996  for 
the  Construction  industries  (SIC  codes 
1521-1799);  the  Engineering. 
Architecture,  Surveying  and 
Mapmaking  industries  (SIC  codes  8711 
8712.  8713.  and  part  of  SIC  code  7389); 
and  the  Refuse  Systems  and  Related 
Services  industries  (SIC  code  4953).  A 
footnote  is  being  added  to  the  size 
standard  for  SIC  code  7389,  Business 
Services.  Not  Elsewhere  Classified,  to 
comply  with  this  statutory  mandate  to 
retain  the  $3.5  million  size  standard  for 
any  surveying  and  mapping  activities 
which  may  be  included  in  this  industry. 
The  description  of  this  industry  in  the 
Standard  Industrial  Classification 
Manual,  1987  includes  some  surveying 
and  mapping  activities  not  included  in 
SIC  code  8713,  Surveying  Services.  This 
footnote  was  not  part  of  the  proposed 
rule  due  to  an  oversight  as  to  the  full 
impact  of  this  statutory  requirement. 
However,  the  SBA  is  bound  by  statutory 
direction  to  retain  the  existing  $3.5 
million  size  standard  for  surveying  and 
mapping  services  whether  included  in 
SIC  code  8713  or  SIC  code  7389. 

While  the  Small  Business 
Competitiveness  Demonstration 
Program  generally  requires  the  size 
standards  of  certain  industries  to  remain 
unchanged  until  1996,  the  size 
standards  relating  to  two  of  the  three 


industries  in  the  engineering  category 
may  now  be  revised  as  a  result  of  recent 
legislation.  Section  850  of  Public  Law 
103-160,  the  National  Defense 
Authorization  Act  for  fiscal  year  1994, 
107  Stat.  1547, 1726,  signed  into  law  on 
November  30. 1993,  modified  the 
application  of  the  Small  Business 
Competitiveness  Demonstration 
Program  as  to  SIC  code  8711, 
Engineering  Services,  to  make  clear  that 
the  subdivisions  of  Standard  Industrial 
Classification  code  8711  for  (A) 
engineering  services-military  and 
aerospace  equipment  and  military 
weapons;  and  (B)  engineering  services- 
marine  engineering  and  naval 
architecture  are  not  part  of  the  Program 
and  modifications  to  those  size 
standards  could  be  made  by  the  SBA. 

In  recognition  of  this  statutory 
change,  this  final  rule  gives  an 
inflationary  adjustment  to  the  size 
standards  for  engineering  services  for 
Military  and  Aerospace  Equipment  and 
Military  Weapons,  raising  it  ft-om  $13.5 
million  to  $20.0  million  in  average 
annual  receipts,  and  to  the  size  standard 
for  engineering  services  related  to 
Marine  Engineering  and  Naval 
Architecture,  raising  it  from  $9.0 
million  to  $13.5  million  in  average 
annual  receipts.  Although  the  proposed 
rule  did  not  contain  a  similar  proposal, 
it  cleariy  stated  that  SBA  intended  to 
increase  ail  receipt-based  size  standards 
by  inflation  except  where  SBA  was 
constrained  from  doing  so  by  law.  At 
the  time  of  the  publication  of  the 
proposed  rule  on  September  2,  1993. 
SBA  interpreted  the  requirements 
relating  to  the  Small  Business 
Competitiveness  Demonstration 
Program  as  prohibiting  size  standard 
increases  in  these  two  subdivisions  of 
SIC  code  8711.  The  size  standards  that 
are  adopted  in  this  final  rule  reflect  the 
release  of  these  size  standards  from 
statutory  constraints  and  adjustments 
for  inflation  which,  over  time,  has 
eroded  the  real  value  of  these  industries' 
size  standards  similar  to  other 
industries'  size  standards. 

The  other  statutory  provision  which 
constrains  SBA  from  making 
inflationary  adjustments  for  certain 
industries  is  Section  18016  of  the 
Comprehensive  Omnibus  Reconciliation 
Act  of  1986.  Public  Law  99-272,  100 
Stat.  82,  371,  which  amended  SBA's 
authority  regarding  the  setting  of  size 
standards  contained  in  section  3(a)  of 
the  Small  Business  Act,  15  U.S.C. 
632(a).  Specifically,  pursuant  to  section 
3(a)  of  the  Small  Business  Act,  as 
amended  by  Public  Law  99-272.  an 
agricultural  enterprise  shall  be  deemed 
to  be  a  small  business  concern  if. 
including  its  affiliates,  it  has  annual 


receipts  not  in  excess  of  $500,000.  SBA 
has  complied  with  that  requirement  by 
retaining  the  size  standard  for  both 
Agricultural  Production-Crops  (SIC 
codes  0111-0191).  and  Uvestock  and 
Animal  Specialties  (SIC  codes  0212- 
0291,  except  SIC  code  0211  and  0252) 
at  $500,000. 

Comments  to  Proposed  Rule 

In  response  to  the  September  2. 1993 
proposed  rule.  SBA  received  a  total  of 
one-hundred  and  thirty-five  comments. 
A  thorough  review  of  these  comments 
revealed  that  out  of  the  one-hundred 
and  thirty-five  comments  received, 
ninety  seven  were  supportive  (71.9%), 
with  over  fifty  commenters  citing  the 
inflation  adjustment  of  size  standards  as 
a  reason  for  supporting  the  proposal.  In 
addition,  about  forty  commenters 
generally  supported  the  simplification 
of  size  standards,  but  did  not 
specifically  agree  or  disagree  with  the 
SBA's  proposed  system  for 
simplification.  This  general  support  for 
simplification  was  not,  however,  the 
primary  focus  of  any  comment.  A 
general  supporting  statement  was 
usually  followed  or  preceded  by  a 
comment  regarding  some  other  specific 
aspect  of  the  proposal. 

The  remaining  thirty-eight  comments 
included  twenty-five  which  were  non- 
supportive  (18.5%)  of  the  proposal, 
mainly  opposing  the  proposed  size 
standard  for  the  travel  agencies 
industry.  Thirteen  comments  discussed 
only  issues  not  included  within  the 
proposed  rule.  SBA's  evaluation  of  the 
public  comments  yielded  the  following 
noteworthy  issues: 

Although  the  proposed  rule  discussed 
a  revision  to  the  size  standards  for  over 
three  hundred  industries,  the  SBA 
received  thirty-three  comments  (neariy 
25  percent  of  all  comments  received) 
specifically  on  the  size  standard  relating 
to  Travel  Agencies  (SIC  code  4724).  The 
proposed  rule  would  have  increased  the 
size  standard  for  this  industry  from 
$500,000  to  $5.0  million  in  commission- 
based  income,  or  a  900  percent  increase. 
The  $5.0  million  size  standard  was 
proposed  because  it  was  the  lowest  of 
the  four  receipts-based  size  standards 
under  the  proposed  simplification  of 
size  standards.  The  majority  of  the 
comments  received  on  the  travel 
agencies  size  standard,  nineteen  or 
neariy  60  percent  of  the  thirty-three 
comments,  opposed  increasing  the  size 
standard  by  900  percent.  However, 
twenty-seven  of  the  commenters  (82 
percent)  favored  increasing  the  existing 
size  standard  by  at  least  100  percent. 
The  SBA  believes  that  the  fourteen 
comments  that  agreed  with  the 
proposed  revision  of  the  Travel 
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Agencies  size  standard,  coupled  with 
the  alternatives  recommended  in  the 
nineteen  opposing  comments, 
demonstrate  an  overwhelming 
consensus  that  the  existing  size 
standard  is  too  low.  Most  of  the 
comments  received  opposing  the  $5 
million  proposed  size  standard 
suggested  an  alternative  size  standard 
level  that  would  qualify  companies  as 
small  whose  commission-based  receipts 
were  between  $1.0  and  $2.0  miUion. 
SBA  notes  that  none  of  those  submitting 
opposing  comments  suggested  that  the 
size  standard  should  be  increased 
beyond  $2.5  million  in  commission- 
based  income. 

The  commenters  emphasized  that 
since  under  the  $5.0  million  proposal 
all  but  100  of  the  35.000  travel 
companies  would  be  considered  small, 
the  result  of  increasing  the  size  standard 
to  the  proposed  level  would  virtually 
eliminate  the  benefits  provided  to 
smaller  companies  because  they  would 
be  unable  to  compete  with  companies 
that  were  from  10  to  50  times  their  size. 
The  largest  trade  association  of 
professional  travel  agents  indicated  that 
doubling  the  standard  to  $1.0  miUion  in 
receipts  (commission  plus  other 
revenues)  would  sufficiently 
accommodate  the  growth  in  the  size  of 
agencies  and  the  need  for  some  room  to 
grow  by  travel  agencies  that  are 
successful  in  their  initial  bids  for 
government  procurement. 

The  SBA  fully  agrees  with  the 
prevailing  views  of  the  commenters  that 
the  current  size  standard  for  the  travel 
agency  industry  is  too  low  and  that  it 
does  not  reflect  current  maritet 
conditions  within  the  industry.  Data 
from  the  Louis  Harris  &  Associates  1992 
U.S.  Travel  Agency  Survey  of  market 
conditions  indicate  that  the  existing  size 
standard  includes  89  percent  of  travel 
agencies  and  that  the  proposed  size 
standard  would  result  in  the  inclusion 
of  99.8  percent  of  travel  agencies.  In 
consideration  of  the  comments  reviewed 
on  this  specific  size  standard,  the  SBA 
believes  that  an  inflationary  adjustment 
of  48.2  percent  coupled  with  a  rounding 
upwards  to  the  next  $0.5  million 
increment  establishes  the  appropriate 
size  standard  for  this  industiy. 
Therefore,  this  final  rule  establishes  a 
Sl.O  million  commission-based  income 
size  standard  for  the  travel  agencies 
industry.  SIC  code  4724. 

A  total  of  nineteen  comments,  two 
from  firms  involved  in  the  construction 
industry,  nine  from  firms  involved  in 
the  architectural  and  engineering 
industries,  and  eight  from  firms 
involved  in  various  other  industries, 
were  received  concerning  the  SBA's 
decision  not  to  increase  the  size 


standards  of  the  construction  and 
engineering  industries.  As  specifically 
stated  In  the  proposed  rule,  the  SBA  is 
constrained  by  statute  from  increasing 
the  size  standards  in  these  industries. 

Seventeen  commenters  requested  the 
SBA  to  further  adjust  the  size  standard 
levels  of  their  respective  industries.  The 
most  often  cited  industries  were; 
Management  Services  k  Consulting  (SIC 
codes  7341  and  8742);  Testing 
Laboratories  (SIC  code  8734);  Building 
Maintenance  (SIC  code  7349);  Computer 
Services  (SIC  codes  7371-7379);  and 
Security  Guard  Services  (SIC  code 
7381).  Many  of  the  reasons  cited  in 
support  of  an  additional  increase  to  one 
of  these  industries'  size  standards  raised 
issues  not  considered  or  evaluated  by 
the  SBA  in  proposing  the  fixed  size 
standard  levels  for  purposes  of 
simplification  or  in  adjusting  the 
current  receipts-based  size  standards  for 
inflation.  The  SBA's  size  standards  are 
generally  established  based  on 
structural  characteristics  of  an  industry. 
In  reviewing  the  appropriateness  of  a 
size  standard  of  a  particular  industry, 
the  SBA  utilizes  five  primary  factors: 
Industry  competition,  average  firm  size, 
start-up  costs,  distribution  of  firms  by 
size  aod  the  impact  on  the  SBA's 
programs.  The  SBA  does  not  believe 
that  it  has  the  discretion  to  make 
changes  to  size  standards  based  on  these 
considerations  without  first  proposing 
such  changes  and  affording  the  public 
an  opportunity  to  comment  on  the  basis 
of  such  proposals.  The  SBA's  proposed 
rule  discussed  adjustments  to  size 
standards  based  on  inflation  in  the 
economy  as  a  whole  and  based  on  a 
further  adjustment  to  achieve  simplicity 
overall.  Neither  component  of  the 
proposed  rule  discussed  characteristics 
of  specific  industries. 

For  purposes  of  this  rule,  a  straight 
inflationary  adjustment  of  48.2  percent 
has  been  applied  to  all  industries,  with 
a  small  further  adjustment  for  rounding 
purposes.  With  the  elimination  of  the 
simplification  component  of  the 
proposed  rule  (whereby  size  standards 
would  have  been  further  adjusted  to  one 
of  the  four  receipts-based  size 
standards)  the  size  standards  for  the 
Building  Maintenance  industry.  SIC 
code  7349.  becomes  $12  million  rather 
than  $10  million.  The  size  standards  of 
the  other  industries  cited  by  these 
commenters  either  remain  at  the  same 
level  8s  established  in  the  proposed  rule 
or  are  adjusted  slightly  to  achieve  the 
rounding  to  the  nearest  $0.5  million. 
The  SBA  intends  to  conduct  a  separate 
industry  study  on  these  industries  on  a 
priority  basis,  which  may  or  may  not 
lead  to  further  changes  in  their 
respective  size  standards. 


Three  conunenters  specifically 
expressed  ctmcem  with  the 
disproporticMiate  changes  within  the 
size  standards  resulting  from  the 
rounding  methodology  stipulated  in  the 
proposed  rule  to  adjust  the  industry  size 
standards  to  one  of  the  four  newly 
established  size  standard  levels.  As 
indicated  above,  the  SBA  has  decided  to 
give  further  study  to  the  best  way  to 
simplify  its  size  standards,  and  this  rule 
does  not  reduce  the  number  of  receipts- 
based  size  standards  to  the  four 
proposed  standards  with  their 
accompanying  "disproportionate" 
changes  as  feared  by  these  conunenters. 

Eight  conunenters  specifically 
suggested  that  the  SBA  should  establish 
a  policy  to  review  and  adjust  the 
receipts-based  size  standards  on  a 
regular  and  recurring  basis.  Of  the  eight 
commenters,  these  recommended  that 
the  size  standards  be  reviewed  and 
adjusted  every  four  to  six  years,  one 
recommended  that  they  be  reviewed 
and  adjusted  biennially,  and  four 
suggested  annual  reviews  and 
adjustments.  The  SBA  is  continuing  its 
evaluation  of  a  policy  to  review  the 
impact  of  inflation  on  a  regular  and 
recurring  basis.  This  will  be  part  of 
SBA's  further  review  of  the 
simplification  of  the  size  standards. 

As  part  of  its  proposal  to  simplify  the 
size  standards.  SBA  attempted  to 
contact  all  8(a)  Program  Participants  in 
the  program  at  the  time  of  the  proposed 
rule  and  requested  them  to  specifically 
address  the  potential  impact  of  the 
proposed  size  standards  on  smaller- 
sized  8(a)  firms.  Sixteen  commenters 
addressed  this  issue.  Eleven  of  the 
sixteen  commenters  maintained  that  the 
proposed  increase  in  the  size  standards 
would  be  beneiicial  to  smaller-sized 
firms.  Five  of  the  sixteen  commenters 
believed  that  such  increases  would  be 
adverse  to  smaller-sized  firms  in  that 
the  number  of  8(a)  firms  would  increase. 
thus  taxing  available  Federal 
procurement  opportunities  and  the  level 
of  SBA  assistance.  Overall,  the 
prevailing  view  of  all  commenting  8(a) 
firms  is  that  the  increases  in  the  size 
standards  are  necessary  and  beneficial 
and  should  be  adopted.  The  SBA 
believes  that  any  possible  adverse 
impact  on  the  smaller-sized  8(a)  firms  is 
out  weighed  by  the  desirability  of 
recognizing  the  effects  of  inflation. 

Four  commenters  suggested  that  the 
SBA  adopt  employee-based  standards  in 
lieu  of  receipts-based  standards  for  all 
industries.  However,  only  two 
commenters  provided  a  rationale  for  the 
adoption  of  employee-based  standards 
for  all  industries.  One  of  these 
commenters  indicated  that  utihzing 
employee-based  standards  would 
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eliminate  the  need  for  periodic 
inflationary  adjustments.  The  other 
commenter  stated  that  equipment  and 
material  purchases  required  by  Federal 
agencies  on  certain  contracts  distorted 
the  actual  size  of  a  concern  by  raising 
a  concern's  receipts  without  an 
accompanying  increase  in  actual 
business  activity.  The  decision  to  use 
receipts  or  employees  as  the  size 
standard  measure  is  based  on  which 
measure  is  viewed  as  the  best  measure 
of  size  for  firms  involved  in  that 
particular  industry.  The  SBA's  policy  is 
to  evaluate  the  size  standard  measure  of 
an  industry  on  a  case-by-case  basis  as 
part  of  the  SBA's  continuing  efforts  to 
review  industry  size  standards. 
However,  the  issue  of  whether  all 
industries  should  be  measured  by 
number  of  employees  will  be  further 
explored  along  with  other  issues  on 
simplifying  size  standards. 

In  response  to  several  comments,  this 
rule  publishes  the  entire  set  of  size 
standards  by  SIC  code  designation  and 
their  accompanying  footnotes.  The 
complete  size  standards  table  provides 
the  public  with  one  convenient  set  of 
size  standards  and  eliminates  the  need 
to  have  two  tables  of  size  standards,  one 
for  those  size  standards  revised  in  this 
final  rule  and  one  for  those  unaffected 
by  this  rule. 

Compliance  with  Executive  Orders 
12612. 12778.  and  12866.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq.) 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Ch.  35). 

General 

SEA  considers  that  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  section  601,  et 
seq.].  In  addition,  SEA  believes  that  this 
final  rule  constitutes  a  significant  rule 
for  the  purpose  of  Executive  Order 
12866.  Immediately  below,  the  SEA  has 
set  forth  a  summary  regulatory  impact 
analysis  and  a  final  regulatory  flexibility 
analysis  of  this  final  rule. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SEA  estimates  that  approximately 
20,000  additional  firms  will  be 
considered  small  as  a  result  of  this  rule. 
These  firms  will  be  eligible  to  seek 
available  SEA  assistance,  provided  they 
meet  other  program  requirements.  Many 
of  these  concerns  probably  had  small 
business  status  in  1984.  when  the  last 
comprehensive  revision  of  size 
standards  was  issued  by  SEA.  but  have 
since  lost  eligibility  because  of  general 
price  increases.  The  current  changes,  in 
fact,  operate  roughly  as  adjustments  for 


price  changes  (i.e.,  inflation)  since  that 
data.  Approximately  11,000  of  the  firms 
gaining  eligibility  operate  in  retail  trade 
while  approximately  9,000  operate  in 
the  services  industries  (Divisions  G  and 
I,  respectively,  of  the  SIC  systems  of 
classifying  industries).  Other  firms 
affected  by  this  rule  include  service 
firms  within  the  agricultural  or  mining 
sectors,  or  firms  in  those  transportation 
industries  with  receipt-based  size 
standards.  Firms  becoming  eligible  for 
SEA  assistance  as  a  result  of  this  rule, 
cumulatively  generate  $95  billion  in 
annual  sales.  This  figure  is  less  than  5 
percent  of  the  total  sales  in  those 
industries  with  higher  size  standards. 
The  new  size  standards  would  not 
impose  a  regulatory  burden  because 
they  do  not  regulator  or  control  business 
behavior. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

The  most  significant  areas  of  benefits 
to  business  obtaining  small  business 
status  as  a  result  of  this  final  rule  are  in 
the  Federal  government's  procurement 
arena  and  the  SEA's  business  loan 
program.  The  SEA  estimates  that 
businesses  gaining  small  business  status 
could  potentially  obtain  Federal 
contracts  worth  approximately  $200 
million  under  the  small  business  set- 
aside  program  or  the  8(a)  program.  The 
additional  competition  for  many  of 
these  procurements  may  also  result  in  a 
lower  price  to  the  government  for  its 
procurements  which  have  been  set 
aside,  but  the  SEA  is  not  able  to 
quantify  this  benefit.  In  the  SBA's  7(a) 
Loan  Program,  it  is  estimated  that  250 
loans  amounting  to  $100  million  could 
be  made  to  the  newly  defined  small 
businesses.  The  rule  will  also  make 
various  SEA  programs  available  to 
business  concerns  who  would  otherwise 
be  eligible  for  such  programs  but  for  an 
increase  in  their  revenues  due  to 
inflation.  In  other  words,  the  rule 
reinstates  business  concerns  as  small 
that  lost  their  small  business  status  due 
solely  to  inflation.  As  such,  those  firms 
which  would  again  be  eligible  for  SEA 
assistance  and  for  small  business 
procurement  preference  programs  will 
benefit  greatly  from  this  rule. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  changes  in  size  standards  as  they 
impact  on  government  procurement 
should  not  add  any  element  of  cost  to 
the  government  and,  in  fact,  as 
described  above,  may  reduce  the  cost  to 
a  procuring  Federal  agency.  Similarly, 
the  rule  should  not  result  in  any  extra 
costs  with  respect  to  the  7(a)  loan 
program.  The  amount  of  lending 


authority  SBA  can  make  or  guarantee  is 
established  by  appropriation.  The 
competitive  effects  of  size  standards 
revisions  differ  from  those  normally 
associated  wnth  regulations  affecting  key 
economic  factors  such  as  the  price  of 
goods  and  services,  costs,  profits, 
grovkrth,  innovation,  mergers,  and 
foreign  trade.  The  change  to  size 
standards  is  not  anticipated  to  have  any 
appreciable  effect  on  any  of  these 
factors,  although  smaller-sized  small 
businesses  or  8(a)  firms  may  be 
unsuccessful  in  competing  for  some 
Federal  procurement  opportunities  due 
to  the  presence  of  larger,  newly  defined 
small  businesses,  some  of  which  may 
well  be  more  competitive  in  winning 
Federal  procurements. 

(4)  Description  of  the  Potential  Net 
Benefits  from  the  Rule 

From  the  above  discussion,  SBA 
believes  that,  because  the  potential  costs 
of  this  rule  are  minimal,  the  potential 
net  benefits  would  approach  fairly 
closely  the  total  potential  benefits.  The 
impact  of  the  new  size  standard  will 
appear  predominantly  in  the  Federal 
procurement  area. 

(5)  Description  of  Reasons  Why  This 
Action  is  Being  Taken  and  Objectives  of 
Rule  ' 

SEA  has  provided  above  a  statement 
of  the  reasons  why  the  new  size 
standards  are  established  and  a 
statement  of  the  reasons  for  and  ^ 

objectives  of  this  rule. 

(6)  Legal  Basis  for  Rule 

The  legal  basis  for  this  rule  is  sections 
3(a)  and  5(b)(6)  of  the  Small  Business 
Act.  15  U.S.C.  632(a)  and  634(b)(6). 

(7)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
rule.  SBA  has  statutorily  been  given 
exclusive  jurisdiction  in  establishing 
size  standards. 

(8)  Significant  Alternatives  to  the  Rules 
This  final  rule  establishes  the  most 

appropriate  individual  size  standard  by 
which  to  define  those  small  businesses 
that  are  eligible  for  SBA's  assistance 
programs.  There  are  no  significant 
alternatives  to  defining  a  small  business. 

The  SBA  certifies  that  this  final  rule 
will  not  have  federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12612. 

The  SBA  further  certifies  that  this 
final  rule  will  not  add  any  new 
reporting  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.. 
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Chapter  35.  For  purposes  of  Executive 
Order  12778.  the  SBA  certifies  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 


business.  Loan  {»ograms — business, 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 
I 

Size  Standards  by  SIC  Industry 


Authority- 15  U.S.C.  632(a).  634(bK6), 
637(a).  and  644(c). 

§121.601    [Amendedl 

2.  Section  121.601  is  amended  by 
revising  the  table  of  "Size  Standards  by 
SIC  Industry"  to  read  as  follows: 


SIC  ('-New 
StCCode  in 

1987.  not 
used  in  1972) 


I 

Description  (N.E.C.=Not  elsewtiere  classified) 

I 


Size  stand- 
ards in  nunv 
tier  of  env 
ptoyeesor 
minions  ot 
doUais 


For  all  industries  not  spedficaRy  fisted  in  ttiis  table.  exc9pt  for  those  in  Divisions  I  and  J  of  the  SIC  System,  the  size  standard  is  S5.0  nrrilUon  in 

annual  receipts. 

Division  A — Agriculture 
Major  Group  01— AgricuHural  Pro<foctiorv— Crops 


0111  ._„ 

0112  .-., 

0115  

0116  — 
0119  _... 

0131  

0132  .... 

0133  ~. 

0134  .„ 
0139  .... 
0161   .... 

0171  _. 

0172  .... 

0173  .... 

0174  .... 

0175  .... 
0179  .... 

0181  .... 

0182  .... 
0191   .... 


Wheat  ...... 

Corn  ._.„......„„.„......»..«.»_ 

Soybeans -.... 

Cash  Grairw,  N.E^ „ —... 

Cotton  ~ _ 

Tobacco *..... 

Sugaicane  and  Sugar  Beets 

Irish  Potatoes .-_ — ....- 

Field  Crops,  Except  Cash  Grains,  N.E.C  .. 

Vegetables  and  Melons - 

Berry  Crops  .._...»....—_» 

Grapes  ._ _ 

Tree  Nuts _ — ~ 

Citrus  Fruits  ~ ~ 

Deciduous  Tree  Fruits .._.. 

Fruits  and  Trees  Nuts.  N.E.C 

Omamentat  Floncullure  Nursery  Products 

Food  Crops  Grown  Under  Cover  ..„ 

Gef)eral  Farms,  Primarfty  Crop  


'S0.5* 
.5 
.5 
.5 
.5 
.5 
.5 
.5 

.5 
.5 
.5 
.5 
.5 
.5 
.5 

.5 
.5 
3 


Major  Group  02— livestock  and  Animal  Specialties 


0211 

0212 

0213 

0214 

0219 

0241 

0251 

0252 

0253 

0254 

0259 

0271 

0272 

0273 

0279 

0291 


Beef  Cattle  Feedtots  (Custom) 
Beef  Cattte,  Except  Feedlots  ... 
Hogs 


Sheep  and  Goats  _ 

General  Livestock.  Except  Dairy  and  Poultry  — 

Dairy  Farms „ _ 

Broiler,  Fryer,  and  Roaster  Chickens 

Chicken  Eggs  _ _ 

Turkeys  and  Turkey  Eggs  _ 

Poultry  Hatcheries  - 

Poultry  and  Eggs.  N.E.C  

Fur-Bearing  Animals  and  Rabbits  _ 

Horses  and  Other  Equines 

Animal  Aquacufture  

Animal  Specialties,  N.E.C  

General  Farms,  Primarily  Livestock  and  Animal  Specialties 


SI  .5 
.5 
.5 
.5 
.5 
.S 

9.0 
.5 
.5 
.5 
.5 
.5 
.5 
.5 
.5 


Major  Group  07 — Agricultural  Services 


0711 
0721 
0722 
0723 
0724 
0741 
0742 


Soil  Preparation  Services 

Crop  Planting.  Cultivating,  and  Protecting  

Crop  Harvesting,  Prrmarify  by  Machine 

Crop  Preparafion  Service  for  Market.  Except  Cotton  Ginning 

Cotton  Ginning 

Veterinary  ServKes  for  Livestock 

Veterinary  Services  for  Animal  Specialties  _ 


$5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
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Size  Standards  by  SIC  Industry— Continued 


SIC  r=New 
SrcCode  tn 

1987,  not 
used  in  t972) 


0751 
0752 
0761 
0762 
0781 
0782 
0783 


Description  (N.E.C.>Not  elsewhere  ciassified) 


Livestock  Services,  Except  Veterinary 

Animal  Specialty  Services,  Except  Veterinary 
Farm  Labor  Contractors  and  Crew  Leaders  ... 

Farm  Management  Services  

Landscape  Counseling  and  Planning 

Lawn  and  Garden  Services 

OmamentaJ  Shfub  and  Tree  Services  


Major  Group  08— Forestry 


Size  stand- 
ante  in  nunv 
t>ero(em- 
ployeMor 
mriRonsof 
dollars 


0811 
0831 
0851 


Timber  Tracts  

Forest  Nurseries  and  Gathering  of  Forest  Products 
Forestry  Services 


Major  Group  0^— Fishing,  Hunting,  and  Trapping 


0912 
0913 
0919 
0921 
0971 


Finftsh  

Shetttlsh  "!!!!!"!! 

Miscellaneous  Marine  Products  

Fish  Hatcheries  and  Preserves  

Hunting  and  Trapping,  and  Game  Propagation 


DIvlsJon  D    Mtning 


Major  Group  10— Metal  Mining 


1011 
1021 
1031 
1041 
1044 
1061 
1081 
1094 
1099 


Iron  Ores 

Copper  Ores 

Lead  and  Zinc  Ores 

Gold  Ores  

Sitver  Ores 

FenDattoy  Ores,  Except  Vanadium 

Metal  Mining  Services  

Urantum-RadiunrvVanadium  Ores  .. 
Miscellaneous  Metal  Ores,  N.E.C  .. 


Major  Group  12 — Coal  Mining 


1221* 
1222* 

1231* 
1241* 


Bituminous  Coal  and  Lignite  Surface  Mining 

Bituminous  Coal  Underground  Mining  

Anthracite  Mining 

Coal  Mining  Services 


Major  Group  13— Oil  and  Gas  Extraction 


1311 
1321 
1381 
1382 
1389 


Crude  Petroleum  and  Natural  Gas 

Natural  Gas  Liquids 

DnHing  Oil  and  Gas  Welts  

Oil  and  Gas  Field  Exploration  Services 
Ort  and  Gas  Field  Services,  N.E.C 


Major  Group  14— Mining  and  Quarrying  of  NonmetalTic  Minerals,  Except  Fuels 


1411 
1422 
1423 
1429 
1442 
1446 
1455 
1459 
1474 
1475 
1479 
1481 
1499 


Dimension  Stone  

Cnjshed  and  Broken  Limestone 

Cmshed  and  Broken  Granite  

Cnjshed  and  Broken  Stone,  N.E.C 

Construction  Sand  and  Gravel 

Industrial  Sarxl 

Kaolin  and  Ban  Clay 

Clay,  Ceramk;,  and  Refractory  Minerals,  N.E.C  

Potash,  Soda,  and  Borate  Minerals  

Phosphate  Rock 

Chemical  and  Fertilizer  Mineral  Mining.  N.E.C 

Nonmetallk:  Minerals  Services.  Except  Fuels  ..„ 

Miscellaneous  Nonmetainc  Minerals,  Except  Fuels 


5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


$5.0 
5.0 
5.0 


S3.0 
3.0 
3.0 
3.0 
3J) 


500 
500 
500 
500 
500 
500 
S6.0 
500 
500 


500 
500 
500 
S5.0 


500 
500 
500 
$5.0 
$5.0 


500 
500 
500 

500 
500 

500 
500 
500 
500 
500 
500 
$5.0 
500 
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Size  Standards  by  SIC  Industry— Continued 


SIC  ('.New 

SIC  Code  in 

1987,  not 

used  in  1972) 


I 

De»cript)on  (N.E.C.Not  elsewhere  classiried) 

I 


Size  stand- 
ards in  nurn- 
berof  env 
ptoyeesor 
millions  of 
dollars 


Division  C — Construction 


Major  Group  1 5 — Building  Construction — General  Contractors  and  Operative  Builders 


1521 
1522 
1531 
1541 
1542 


General  Contractors — Single  Family  Houses  

General  Contractors— Residential  Buldings,  Other  Than  Single-Family 

Operative  Builders  

General  Contractors — Industrial  Buildings  and  Warehouses 

General  Contractors— Nonresidential  Buildings,  Other  Than  Industrial  Buildings  and  Warehouses 


$17.0 
17.0 
17.0 
17.0 
17.0 


Major  16 — Heavy  Constnxtion  Other  Than  Building  Construction— Contractors 


1611 
1622 
1623 
1629 
1629 


Highway  and  Street  Construction,  Except  Elevated  Highways  

Bridge,  Tunnel,  and  Elevated  Highway  Construction  

Water,  Sewer,  Pipeline,  and  Communications  and  Power  Line  Construction 

Heavy  Construction,  Except  Dredging,  N.E.C  

Dredging  and  Surface  Cleanup  Activities  


$17.0 
17.0 
17.0 
17.0 

2  13.5 


Major  Group  1 7 — Construction — Special  Trade  Contractors 


1711 
1721 
1731 
1741 
1742 
1743 
1751 
1752 
1761 
1771 
1781 
1791 
1793 
1794 
1795 
1796 
1799 


Plumbing,  Heating,  and  Air-Condition}ng  

Painting  and  Paper  Hanging  

Electrical  Work 

Masonry,  Stone  Setting,  and  Other  Stone  Work  

Plastering,  Drywail,  Acoustical  and  Insulation  Work  .. 

Terrazzo,  Tile,  Marble,  and  Mosiac  Work  

Carpentry  Work  

Floor  Laying  and  Other  Floor  Work,  N.E.C 

Roofing,  Siding,  and  Sheet  Metal  Work 

Concrete  Work 

Water  Well  Drilling  

Structural  Steel  Erection 

Glass  and  Glazing  Work  

Excavation  Work 

Wrecking  and  Demolition  Work 

Installation  or  Erection  of  Building  Equipment,  N.E.C 

Special  Trade  Contractors,  N.E.C 

Base  Housing  Maintenance  2° 


$7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 
7.0 


Division  D — Manufacturings 


Major  Group  20 — Food  and  Kindred  Products 


2011 

2013 

2015* 

2021 

2022 

2023 

2024 

2026 

2032 

2033 

2034 

2035 

2037 

2038 

2041 

2043 

2044 

2045 

2046 

2047 

2048 

2051 

2052 

2053* 


Meat  Packing  Plants 500 

Sausages  and  Other  Prepared  Meat  Products 500 

Poultry  Slaughtering  and  Processing  500 

Creamery  Butter  500 

Natural,  Processed,  and  Imitation  Cheese  500 

Dry,  Condensed,  and  Evaporated  Dairy  Products 500 

Ice  Cream  and  Frozen  Desserts  500 

Fluid  Milk  500 

Canned  Specialties 1,000 

Canned  Fruits,  Vegetables,  Preserves,  Jams,  and  Jellies  <500 

Dried  and  Dehydrated  Fruits,  Vegetables,  and  Soup  Mixes  500 

Pckled  Fruits  and  Vegetat»les,  Vegetatde  Sauces  and  Seasonings,  and  Salad  Dressings 500 

Frozen  Fruits,  Fruit  Juices,  and  Vege»at)les  500 

Frozen  Specialties,  N.E.C  500 

Flour  and  Ottier  Grain  Mill  Products  500 

Cereal  Breakfast  Foods 1,000 

Rk»  Milling  'SOO 

Prepared  Ftour  Mixes  and  Doughs  500 

Wet  Com  Milling  750 

DogarHJCat  Food 500 

Prepared  Feeds  and  Feed  Ingredients  for  Animals  and  Fowls,  Except  Dogs  and  Cats 500 

Bread  and  Other  Bakery  Products,  Except  Cookies  and  Crackers 500 

Cookies  arxj  Crackers  750 

Frozen  Bakery  Products,  Except  Bread 500 
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Size  Standards  by  SJC  »NDOSTRY~Continued 


S(C  (*>New 
StCCodein 

1987,  not 
used  in  1972) 


2061  . 

2062  . 

2063  . 
2064" 

2066  . 

2067  . 
2068- 

2074  . 

2075  . 

2076  . 

2077  . 
2079  . 

2082  . 

2083  . 

2084  . 

2085  . 

2086  . 

2087  . 

2091  . 

2092  . 
2095  . 
2096* 

2097  . 

2098  . 

2099  . 


Description  (N.E.C.-Not  elsewhere  ciassified) 


Cane  Sugar,  Except  Refining 

Cane  Sugar  Refining 

Beet  Sugar 


Candy  and  Other  Confectionery  Products  

Chocolate  and  Cocoa  Products !"!!!!".!!!!! 

Chewing  Gum „ ^" 

Salted  and  Roasted  Nuts  and  Seeds """""""1 

Cottonseed  Oil  Mills  

Soybean  Oil  Mills _..!.!I!!!I!!!."!!!!!!!!!!! 

Vegetable  Oil  Mills.  Except  Com,  Cottonseed,  and  Soytjean  .Z 

Animal  and  Marine  Fats  and  Oils 

Shortening,  Table  Oils,  Margarine,  and  Other  Edible  Fats  and  Oils.  N.E.C 

Malt  Beverages 

Malt  


Wines,  Brandy,  and  Brandy  Spirits  

Distilled  and  Blended  Liquors 

Bottled  and  Canned  Soft  Drinks  and  Cartx>nated  Waters 

Flavoring  Extracts  and  Flavoring  Syrups,  N.E.C  

Canned  and  Cured  Fish  and  Seafoods  

Prepared  Fresh  or  Frozen  Fish  and  Seafoods  

Roasted  Coffee 

Potato  Chips,  Corn  Chips,  and  Similar  Snacks  

Manufactured  Ice 

Macaroni,  Spaghetti,  Vermicelli,  and  Noodles  

Food  Preparations,  N.E.C  


Major  Group  21 — Totjacco  Products 


2111 
2121 
2131 

2141 


Cigarettes  

Cigars  

Chewing  and  Smoking  Tobacco  and  Snuff 
Tobacco  Stemming  and  Redrying 


Major  Group  22— Textile  Mill  Products 


2211 

2221 

2231 

2241 

2251 

2252 

2253 

2254 

2257 

2258 

2259 

2261 

2262 

2269 

2273* 

2281 

2282 

2284 

2295 

2296 

2297 

2298 

2299 


Broadwoven  Fabric  Mills,  Cotton  

Broadwoven  Fabric  Mills,  Manmade  Fiber  and  Silk 

Broadwoven  Fabric  Mills,  Wool  (Including  Dyeing  and  Finishing) 

Narrow  Fabric  and  Other  Smallwares  Mills:  Cotton,  Wool,  Silk  and  Manmade  Fiber 
Women's  Full-Length  and  Knee-Length  Hosiery,  Except  Socks    . 

Hosiery,  N.E.C  

Knit  Outenwear  Mills  !.'l"."".'."^ 

Knit  Undenwear  and  Nightwear  Mills 

Weft  Knit  Fabric  Mills  .""'^"^"^1^'  Z 

Lace  and  Warp  Knit  Fabric  Mills  

Knitting  Mills,  N.E.C "''''''''''''Z'Z'ZZZZ'Z'ZZ 

Finishers  of  Broadwoven  Fabrics  of  Cotton 

Finishers  of  Broadwoven  Fabrics  of  Manmade  Fiber  and  Silk 

Finishers  of  Textiles,  N.E.C 

Carpets  and  Rugs  ".ZZ.ZZZZZ. 

Yarn  Spinning  Mills "" 

Yarn  Texturlzing,  Throwing,  Twisting,  and  Winding  Mills  

Thread  Mills  " 

Coated  Fabrics.  Not  Rutsbenzed '.Z'Z'Z'Z'ZZ'ZZ'Z''Z'Z'. 

Tire  Cord  and  Fabrics  .ZZZZZZZZ'. 

Nonwoven  Fabrics 

Cordage  and  Twine 

Textile  Goods,  N.E.C ZZZZZZZZZ'. 


Major  Group  23— Apparel  and  Other  Finished  Products  Made  From  Fabrics  and  Similar  Materials 


2311  . 

2321  . 

2322  . 

2323  . 
2325* 
2326' 


Men's  and  Boys'  Suits,  Coats  artd  Overcoats  .... 

Men's  and  Boys'  Shirts,  Except  Work  Shirts  

Men's  and  Boys'  Underwear  ami  Nightwear 

Men's  and  Boys'  Neckwear 

Men's  and  Boys'  Separate  Trousers  and  Slacks 
Men's  and  Boys'  Work  Clothing  


Size  stand- 
ards in  num- 
ber of  em- 
ptoyeesor 
millions  o( 
dollars 


500 
750 
750 
500 
500 
500 
500 
500 
500 
1,000 
500 
750 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 


1.000 
500 
500 
500 


,000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
.000 
500 
500 
500 
500 
500 
500 
.000 
.000 
500 
500 
500 


500 
500 
500 
500 
500 
500 
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Size  Standards  by  SIC  Industry— Continued 


SIC  (*«New 
SIC  Code  In 

1987,  not 
used  in  1972) 


Description  (N.E.C.=Not  elsewhere  classified) 


Size  stand- 
ards In  num- 
ber of  em- 
ptoyeesor 
millions  of 
dollars 


2329  . 
2331  . 
2335  . 
2337  . 
2339  . 

2341  . 

2342  . 
2353* 
2361  . 
2369  . 
2371  . 
2381  . 

2384  . 

2385  . 

2386  . 

2387  . 
2389  . 

2391  . 

2392  . 

2393  , 

2394  , 

2395  . 

2396  . 
2397 
2399  , 


Men's  and  Boys'  Clothing,  N.E.C 

Women's,  Misses',  and  Juniors'  Blotises  and  Shirts  

Women's,  Misses',  and  Juniors'  Dresses  

Women's,  Misses',  and  Juniors'  Suits,  Skirts,  and  Coats 

Women's,  Misses',  and  Juniors'  Outenwear,  N.E.C  

Women's,  Misses',  Children's,  and  Infants'  Underwear  and  Nightwear 

Brassieres,  Girdles,  and  Allied  Garments 

Hats,  Caps,  and  Millinery  

Girls',  Children's,  and  Infants'  Dresses,  Blouses,  and  Shirts 

Girls',  Children's,  and  Infants'  Outerwear,  N.E.C 

Fur  Goods 

Dress  and  Work  Gloves,  Except  Knit  and  All-Leather 

Robes  and  Dressing  Gowns  

Waterproof  Outenwear 

Leather  and  Sheep-Lined  Clothing 

Apparel  Belts  „ 

Apparel  and  Accessories,  N.E.C 

Curtains  and  Draperies  _ 

Housefurnishings,  Except  Curtains  tod  Draperies  

Textile  Bags „ 

Canvas  and  Related  Products  „ 

Pleating,  Decorative  and  Novelty  Stitching,  and  Tucking  for  the  Trade 
Automotive  Trimmings,  Apparel  Findings,  and  Related  Products  ......... 

Schiffli  Machine  Embroideries  _ 

Fabricated  Textile  Products,  N.E.C 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


Major  Group  24 — Lumtjer  and  Wood  Products,  Except  Furniture 


2411  . 
2421  . 
2426  . 
2429  . 
2431  . 

2434  . 

2435  . 

2436  . 
2439  . 
2441    . 

2448  . 

2449  . 

2451  . 

2452  . 
2491  . 
2493* 
2499  . 


Logging  

Sawmills  and  Planing  Mills,  General 

Hardwood  Dimension  and  Flooring  Mills  

Special  Product  Sawmills,  N.E.C  

Millwork , 

Wood  Kitchen  Cabinets  i 

Hardwood  Veneer  and  Plywood  ....j 

Softwood  Veneer  and  Plywood  

Structural  Wood  Members,  N.E.C 

Nailed  and  Lock  Corner  Wood  Boxes  and  Shook 

Wood  Pallets  and  Skids  

Wood  Containers,  N.E.C  ,. 

Mobile  HofDes 

Prefabricated  Wood  Buildings  and  Components  .. 

Wood  Preserving  

Reconstituted  Wood  Products 

Wood  Products,  N.E.C  


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


Major  Group  25 — Fumiture  and  Fixtures 


2511 
2512 
2514 
2515 
2517 
2519 
2521 
2522 
2531 
2541 
2542 
2591 
2599 


Wood  HousehoW  Furniture,  Except  Upholstered 

Wood  Household  Fumiture,  Upholstered 

Metal  HousehokJ  Furniture  

Mattresses,  Foundations,  and  Convertible  Beds  

Wood  Television,  Radio,  Phonograph,  and  Sewing  Machine  Cabinets  

Household  Furniture,  N.E.C  , 

Wood  Offk:e  Fumiture  

Office  Furniture,  Except  Wood 

PuWk:  BuikJing  and  Related  Fumiture 

Wood  Office  and  Store  Fixtures,  Partitions,  Shelving,  and  Lockers 

Office  and  Store  Fixtures,  Partitrons,  Shelving,  and  Lockers,  Except  Wood 

Drapery  Hardware  and  Window  Blinds  and  Shades  

Furniture  and  Fixtures,  N.E.C  , 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


Major  Group  26 — Paper  and  Allied  Products 


2611 
2621 
2631 


Pulp  Mills  

Paper  Mills 

Paperboard  Mills 


750 
750 
750 
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Size  Standards  by  SIC  Industry— Continued 


SIC  ('.New 
SIC  Code  in 

1987.  not 
used  in  1972) 


2652  . 

2653  . 
2655  . 
2656- 
2657* 
2671- 
2672* 
2673- 
2674* 
2675- 
2676* 
2677- 
2678* 
2679' 


Description  {N.E.C.=Not  elsewtiere  classified) 


Setup  Papertxiard  Boxes  

Corrugated  and  Solid  Fiber  Boxes 

Fiber  Cans,  Tubes.  Drums,  and  Similar  Products  

Sanitary  Food  Containers.  Except  Folding  

Folding  Papertward  Boxes,  Including  Sanitary 

Packaging  Paper  and  Plastics  Film,  Coated  and  Laminated 

Coated  and  Laminated  Paper.  N.E.C  

Plastics,  Foil,  and  Coated  Paper  Bags  

Uncoated  Paper  and  Multiwall  Bags  

Die-Cut  Paper  and  Papertxiard  and  Cardboard  

Sanitary  Paper  Products  

Envelopes  

Stationery,  Tat>lets,  and  Related  Products  

Converted  Paper  and  Papert)card  Products,  N.E.C 


Major  Group  27— Printing,  Publishing,  and  Allied  Industries 


2711 

2721 

2731 

2732 

2741 

2752 

2754 

2759- 

2761 

2771 

2782 

2789 

2791 

2796- 


Newspapers:  Publishing,  or  Publishing  and  Pnnting 
Periodical:  Publishing,  or  Publishing  and  Printing  .... 

Books:  Publishing,  or  Publishing  and  Pnnting  

Book  Printing  

Miscellaneous  Publishing  

Commercial  Printing,  Lithographic  

Commercial  Printing,  Gravure  

Commercial  Printing,  N.E.C  

Manifold  Business  Forms  

Greeting  Cards  

Blanktxx)ks,  Looseleaf  Binders  and  Devices  

BooktMndIng  and  Related  Work 

Typesetting  

Platemaking  and  Related  Services  


Major  Group  28 — Chemicals  and  Allied  Products 


2812 

2813 

2816 

2819 

2821 

2822 

2823 

2824 

2833 

2834 

2835- 

2836- 

2841 

2842 

2843 

2844 

2851 

2861 

2865 

2869 

2873 

2874 

2875 

2879 

2891 

2892 

2893 

2895 

2899 


Alkalies  and  Chlonne 

Industrial  Gases !.!!!!!!""!! 

Inorganic  Pigments  

Industrial  Inorganic  Chemicals,  N.E.C  !!!!"!!!H'""! 

Plastics  Matenals,  Synthetic  Resins,  and  Nonvulcanlzable  Elastomers 

Synthetic  Rubber  (VulcanizaWe  Elastomers)  

Cellutosic  Manmade  Fibers 

Manmade  Organic  Fitiers,  Except  Cellulosic  

Medicinal  Chemicals  and  Botanical  Products  !."!^.^ 

Pharmaceutical  Preparations  

\r\  Vitro  and  In  Vivo  Diagnostc  Sutjstances '.... 

Biologk:al  Products.  Except  Diagnostic  SulJstances 

Soap  and  Other  Detergents,  Except  Specialty  Cleaners 

Specialty  Cleaning,  Polishing,  and  Sanitation  Preparations  

Surface  Active  Agents.  Finishing  Agents,  Sulfonated  Oils,  and  Assistants 

Perfumes.  Cosmetics,  and  Other  Toilet  Preparations  

Paints,  Vamishes,  Lacquers.  Enamels,  and  Allied  Products 

Gum  and  Wood  Chemicals  

Cyclic  Organic  Crudes  and  Intermediates,  and  Organic  Dyes  and  Pigments 

Industrial  Organic  Chemicals,  N.E.C 

Nitrogenous  Fertilizers !!!!"!!!!!!.".!."!!!.!!!!!! 

Phosphatic  Fertlizers  !.!!!!!!!!!"!!!.!!!. 

Fertilizers,  Mixing  Only  , !.!!!!!!!!!!!"!!. 

Pestrcides  and  Agricultural  Chemicals,  N.E.C  ""ZZ!!."!"!!!!!!!"!"!!!!!!!! 

Adhesives  and  Sealants """"" 

Explosives 


Printing  Ink 

Carbon  Black 

Chemicals  and  Chemk:al  Preparations,  N.E.C. 


Major  Group  29 — Petroleum  Refining  and  Related  Industries 


Size  stand- 
ards in  num- 
t)er  of  errv 
ptoyees  or 
millions  of 
dollars 


500 
500 
500 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


,000 
,000 
,000 
,000 
750 
,000 
,000 
,000 
750 
750 
500 
500 
750 
500 
500 
500 
500 
500 
750 
,000 
,000 
500 
500 
500 
500 
750 
500 
500 
500 


2911  I  Petroleum  Refining 


61,500 
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SIC  r-New 
SIC  Code  in 

1987,  not 
used  in  1972) 


Description  (N.E.C.>^4ot  elsewhere  classified) 


Size  stand- 
ants  in  num- 
iMf  olenv 
ptoMMor 

dollars 


2961 
2962 
2992 
2999 


Asphalt  Paving  Mixtures  and  Blocks 

Asphalt  Felts  and  Coatings  „ 

Lubricating  Oils  and  Greases 

Products  of  Petroleum  and  Coal,  N.E.C 


500 
750 
500 
500 


Major  Group  30— RuU)er  and  Miscellaneous  Plastics  Products 


3011  . 

3021  . 

3052' 

3063* 

3061* 

3069  . 

3081* 

3082* 

3083* 

3084* 

3086* 

3086* 

3087* 

3088* 

3089* 


Ttres  and  Inner  Tubes _ „ „ 

Rubt)er  and  Plastics  Footwear „ 

Rubber  and  Plastics  Hose  and  Betting  

Gaskets,  Packing,  and  Sealing  Deuces  

MokJed,  Extruded,  and  Lathe-Cut  Mechank^al  Rut)ber  Goods 

Fabricated  Rubber  Products.  NEC. „ „ 

Unsupported  Plastics  Film  and  Sheet _ 

Urfsupported  Ptastkis  Profile  Shapes _ 

Laminated  PlastKS  Plate,  Sheet,  and  Profile  Shapes  

Plastics  Pipe _ „ 

Ptastk^s  Bottles  _ „ _ 

Plastks  Foam  Products „ 

Custom  Compounding  o*  Purchased  Plastks  Resins  ._ 

Plastics  Pkjrribing  Fixtures  ..„ 

PtastKS  Products,  N.E.C  ., _„ 


Major  Group  31 — Leattier  and  Leather  Products 


•t,000 
1.000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


3111 
3131 
3142 
3143 
3144 
3149 
3151 
3161 
3171 
3172 
3199 


Leather  Tanning  and  Finishing „ „ 

Boot  and  Shoe  Cut  Stock  and  Findings „ „ 

House  Slippers  _ „ 

Men's  Footwear,  Except  Athletfc „ 

Women's  Footwear,  Except  Athletic  _ 

Footwear,  Except  Rubt)er,  N.E.C „.. 

Leather  Gk)ves  and  Mittens  

Luggage _ „ „ _ 

Women's  Handbags  and  Purses _ 

Personal  Leather  Goods,  Except  Women's  Handbags  and  Purses 
Leattier  Goods.  N.E.C  


Major  Group  32— Stone,  Clay,  Glass,  and  Concrete  Products 


3211 
3221 
3229 
3231 
3241 
3251 
3253 
3255 
3259 
3261 
3262 
3263 
3264 
3269 
3271 
3272 
3273 
3274 
3275 
3281 
3291 
3292 
3295 
3296 
3297 
3299 


Flat  Glass  „ 

Glass  Containers „ ^ 

Pressed  and  Blown  Glass  and  Glassware,  N.E.C 

Glass  Products,  Made  of  Purchased  Glass  _ 

Cement,  Hydraulk:  „ „ 

Brick  and  Structural  Clay  Tile , 

Ceramk:  Wall  and  Floor  Tile i „ „ 

Clay  Refractories  ; _ „ 

Stmcturaiaay  Products,  N.E.C _ 

Vitreous  China  Plumbing  Fixtures  and  China  and  Earthenware  Fittings  and  Bathroom  Accessories 

Vitreous  China  Table  and  Kitctien  Artcles  _ „ 

Fine  Earthenware  (Whiteware)  Table  and  Kitchen  Articles  _ _ 

Porcelain  Electrical  Supplies  „ „ „ 

Pottery  Products,  N.E.C _„ ..!!."!.""!..!! 

Concrete  Bkxk  and  Brrck  _ _ „ _ 

Concrete  Products,  Except  Block  and  Bnck  _ „ „ _ 

Ready  Mixed  Concrete _ _ „.. 

Lime ,..„ „ 

Gypsum  Products „ _ _ 

Cut  Stone  and  Stone  Products  .._.. _ _ 

Abrasive  Products  ._ « 

Ast>estos  Products „ , 

Minerals  and  Earths,  Ground  or  Otherwise  Treated 

Mineral  Wool  .„ „ „ 

Nonclay  Refractories  „ „ 

NonmetalHc  Mineral  Products.  N.E.C ~ 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


1.000 
750 
750 
500 
750 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 

1.000 
500 
SCO 
750 
500 
750 
750 
500 
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Size  Standards  by  SIC  Industry— Continued 


SIC  (•=New 
SIC  Code  in 

1987.  not 
used  in  1972) 


Description  (N.E.C.=Not  elsewhere  classified) 


Major  Group  3a— Primary  Metal  Industries 


Size  stand- 
ards in  num- 
ber of  em- 
plpyees  or 
millions  of 
dollars 


3312 

3313 

3315 

3316 

3317 

3321 

3322 

3324 

3325 

3331 

3334 

3339 

3341 

3351 

3353 

3354 

3355 

3356 

3357 

3363* 

3364* 

3365' 

3366- 

3369 

3398 

3399 


Steel  Works.  Blast  Furnaces  (Including  Coke  Ovens),  and  Rolling  Mills 

Electrometallurgical  Products,  Except  Steel  

Steel  Wiredrawing  and  Steel  Nails  and  Spikes  

Cold-Rolled  Steel  Sheet,  Strip,  and  Bars  ....  

Steel  Pipe  and  Tubes 

Gray  and  Ductile  Iron  Foundries  .."!!!"!!."."!!!!"!" 

Malleat>le  Iron  Foundries !!!"!!....!!." 

Steel  Investment  Foundries !!!!!!!!!!!!!! 

Steel  Foundries,  N.E.C ""'''"''"""''. 

Primary  Smelting  and  Refining  of  Copper  

Primary  Production  of  Aluminum 

Primary  Smelting  and  Refining  of  Nonferrous  Meteis,  Except  C^r'ai^Aiu'mi^^^^^^ 

faecorxlary  Smelting  and  Refining  of  Nonferrous  Metals 

Rolling,  Drawing,  and  Extaiding  of  Copper 

Aluminum  Sheet,  Plate,  and  Foil 

Aluminum  Extruded  Products !.!"."!"!!!! 

Aluminum  Rolling  and  Drawing,  N.E.C 

Rolling,  Drawing,  and  Extruding  of  Nonferrous  Metals7Exce"ptCop^VandAiuminum' 

Drawing  and  Insulating  of  Nonferrous  Wire  r-       r-K- 

Aluminum  Die-Castings  ]][] 

Nonferrous  Die-Castings,  Except  Aluminum ."".!!!!!I""!..." 

Aluminum  Foundries 

Copper  Foundries !!.!!!!!!! 

Nonfen-ous  Foundries,  Except  Aluminum  and  Copper 

Metal  Heat  Treating 

Primary  Metal  Products,  N.E.C  


Major  Sroup  34-Fabrlcated  Metal  Products,  Except  Machinery  and  Transportation  Equipment 


3411 

3412 

3421 

3423 

3425 

3429 

3431 

3432 

3433 

3441 

3442 

3443 

3444 

3446 

3448 

3449 

3451 

3452 

3462 

3463 

3465 

3466 

3469 

3471 

3479 

3482 

3483 

3484 

3489 

3491* 

3492* 

3493 

3494 

3495 

3496 

3497 


Metal  Cans  

Metal  Shipping  Barrels,  Drums,  Kegs,  and  Pails 
Cutlery  

Hand  and  Edge  Tools.  Except  Machine  Tools  and  Handsaws 

Saw  Blades  and  Handsaws  

Hardware,  N.E.C  I".".!"!!!!!!!" 

Enameled  Iron  and  Metal  Sanitary  Ware I'1'"1"!I."".I^ 

Plumbing  Fixture  Fittings  and  Trim  !!!!!!!."."!!!!!. 

Heating  EquiprTient,  Except  Electric  and  Warm  Air  Furnaces 

Fabricated  Structural  Metal  

Metal  Doors,  Sash,  Frames,  Molding,  and  Trim  .... 
Fabricated  Plate  Work  (Boiler  Shops) 

Sheet  Metal  Work ll'"!!.'.'."!!!"."."!!!'."" 

Architectural  and  Ornamental  Metal  Work  

Prefabricated  Metal  Buildings  and  Components 

Miscellaneous  Stmctural  Metal  Work 

Screw  Machine  Products !.."!!!!!!!!!!!! 

Bolts,  Nuts.  Screws,  Rivets,  and  Washers  ..!.!."."."!'..""!!!."!!!!!. 

Iron  and  Steel  Forgings "!...".. 

Nonferrous  Forgings ..."!!".."!!1"!!!!!!!! 

AutOfTwtive  Stampings !!"!!!!!..!!"!!!!!!!! 

Crowns  and  Ctosures  

Metal  Stampings,  N.E.C  7I1...'..."....."!..."!!!!!1 

Electroplating.  Plating,  Polishing,  Anodizing,  and  Coloring  ."! 

Coating.  Engraving,  and  Allied  Services.  N.E.C  

Small  Amis  Ammunition 

Ammunition,  Except  for  Small  Arms  

Small  Arms 

Ordnance  and  Accessorres,  N.E.C  

Industrial  Valves 

Fluid  Power  Valves  and  Hose  Fittings  ."1" 

Steel  Springs.  Except  Wire  

Vaives  and  Pipe  Fittings.  N.E.C 

Wire  Springs 

Miscellaneous  Fabricated  Wire  Products 

Metal  Foil  and  Leaf 


1.000 

750 

1.000 

1,000 

1,000 

500 

500 

500 

500 

1,000 

1,000 

750 

500 

750 

750 

750 

750 

750 

1,000 

500 

500 

500 

500 

500 

750 

750 


1,000 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
1.000 
1,500 
1.000 
500 
500 
500 
500 
500 
500 
500 
500 
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Size  Standards  by  SIC  Industry— Continued 


SIC  r-New 
SIC  code  in 

1987.  not 
used  in  1972) 


Description  (N.E.C.>Not  elsewhere  classified) 


Size  stand- 
ards In  num- 
ber of  am- 
ployeMor 
nuMpns  of 
ddlars 


3498 
3499 


Fabricated  Pipe  ar>d  Pipe  Fittings 
Fabricated  Metal  Products.  N.E.C 


500 
500 


ktejor  Group  35— Industrial  and  Commercial  Machinery  and  Computer  Equipment 


3511  .... 
3519  .... 

3523  .... 

3524  .... 

3531  .... 

3532  ._. 
3633  .... 

3534  .... 

3535  .... 

3536  .... 

3537  .„. 
3641  .... 
3542  .... 
3543*  ... 

3544  .... 

3545  .... 

3546  .... 

3547  .... 
3548*  ... 
3549  .... 

3552  .... 

3553  ... 
3564  ... 
3555  ... 
3556*  .. 
3559  ... 

3561  ... 

3562  ... 

3563  ... 

3564  ... 
3565*  .. 

3566  ... 

3567  ... 

3568  ... 

3569  ... 
3571*  .. 
3572*  .. 
3575*  .. 
3577*  .. 
3578*  .. 
3579  ... 

3581  ... 

3582  ... 

3585  ... 

3586  ... 
3589  ... 
3592  ... 
3693*  .. 
3594*  .. 
3596*  .. 
3599  ... 


Steam,  Gas,  and  Hydraulic  Turbines,  and  Turbine  Generator  Set  Units  „ 

Internal  Combustion  Engines,  N.E.C  ^ 

Farm  Machinery  and  Equipment „ . 

Lawn  and  Garden  Tractors  and  Home  Lawn  and  Garden  Equipment 

Construction  Machinery  and  Equipment  _ 

Mining  Machinery  and  Equipment,  Except  Oil  and  Gas  Field  Machinery  and  Equipment 

Oil  arid  Gas  Field  Machinery  and  Equipment  „ 

Elevators  and  Moving  Stairways 

Conveyors  and  Conveying  Equipment  „ „ __ 

Overtiead  Traveling  Cranes,  Hoists,  and  Monorail  Systems  „ „ 

Industrial  Trucks,  Tractors,  Trailers,  and  Stackers  

Machine  Tools,  Metal  Cutting  Types 

Machirw  Tools,  Metal  Forming  Types _ 

Industrial  Patterns ^ „ 

Special  Dies  and  Tools,  Die  Sets,  Jigs  and  Fixtures,  and  Industrial  Molds 

Cutting  Tools,  Machine  Tool  Accessories,  and  Machinists'  Precisk)n  Measuring  Devices 

Power-Driven  Handtools „.. 

Rolling  Mill  Machinery  and  Equipment 

Electric  and  Gas  Wekjing  and  Soldering  Equipment 

Metalwori<ing  Machinery,  N.E.C  . 

Textile  Machinery  „ „ ^....-. 

Woodwori<ing  Machinery  „ 

Paper  Industries  Machinery « 

Printing  Trades  Machinery  and  Equipment  ..._ 

Food  Products  Machinery  „ 

Special  Industry  Machinery,  N.E.C  _ .„_ 

Pumps  and  Pumping  Equipment _„ 

Ban  and  Roller  Bearings „ 

Air  and  Gas  Compressors „ 

Industrial  and  Commercial  Fans  and  Blowers  and  Air  Purilication  Equipment 

Packaging  Machinery  „ 

Speed  Changers,  Industrial  High-Speed  Drives,  and  Gears  

Industrial  Process  Furnaces  and  Ovens  _ 

Mechanical  Power  Transmission  Equipment,  N.E.C  „ 

General  Industrial  Machirwry  and  Equipment,  N.E.C  

Electronic  Computers  „ „ 

Computer  Storage  Devices  _ „ 

Computer  Terminals  _ „ . 

Computer  Peripheral  Equipment.  NJE.C  

Calculating  and  Accounting  Machines,  Except  Electronic  Computers  

Office  Machines.  N.E.C  _ _ 

Automatic  Vending  Machines „ 

Commercial  Laundry.  Drycleaning.  and  Pressing  Machines  „ 

Air-Conditioning  and  Warm  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrigeration  Equipment 

Measuring  and  Dispensing  Pumps  

Senflce  Industry  Machinery.  N.E.C  

Carburetors,  Pistor«.  Piston  Rings,  and  Valves  . .„.„ 

Fluid  Power  Cylinders  and  Actuators 

Ruid  Power  Pumps  and  Motors 

Scales  and  Balances,  Except  Laboratory  „ 

Industrial  and  Commercial  Machinery  and  Equipment,  N.E.C  „ _. 


t,000 
1,000 
500 
500 
760 
500 
500 
500 
500 
600 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
1,000 
1,000 
1,000 
1,000 
1.000 
500 
500 
500 
750 
500 
500 
600 
500 
500 
500 
500 


Major  Group  36 — Electronic  and  Other  Electrical  Equipment  ar»d  Components,  Except  Computer  Equipment 


3612  

3613  

3621  , 

3624  

3625*  

3629  

3631  

3632  ._.. 


Power,  Distribution,  and  Specialty  Transformers 

Switchgear  arxl  Switchboard  Apparatus  

Motors  and  Generators  

Carbon  and  Graphite  Products  

Relays  and  Industrial  Controls 

Electrical  Industrial  Apparatus,  N.EX:  _ 

Househokj  Cooking  Equipment _ 

Household  Refrigerators  and  Home  and  Fami  Freezers 


750 
750 

1,000 
750 
750 
500 
750 

1J000 
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StZE  Standards  by  SIC  Industry— Continued 


SIC  r'-^4ew 

StCCodBin 

1987.  not 
used  in  1972) 


3633 
3634  . 
3635 
3639  . 
3641  . 

3643  . 

3644  . 

3645  . 

3646  . 

3647  . 

3648  . 
3S5t 
3662  . 
3661  . 
3663' 
3669* 
3671  . 
3672* 

3674  . 

3675  . 

3676  . 

3677  . 

3678  . 

3679  . 

3681  . 

3682  . 
.3684  . 

3689  . 


Deschption  (N.E.C.-Not  elsewhere  classified) 


Household  Laundry  Equipment 

Electric  Housewares  and  Fans  _ .J' 

Household  Vacuum  Cleaners ."'"....Z. 

Household  Appliances,  N.E.C !™!!!™Z 

Electric  Lamp  Bulbs  and  Tubes  """".!!"!"! 

Current-Carrying  Wiring  Devices ......~....~. 

Noncurrent-Carrying  Wiring  Devices ''""""''"'^. 

Residential  Electric  Lighting  Fixtures  l.."!!I!!Z 

Commercial,  Industrial,  and  Institutional  Electric  Lighting  Fixtures" 

Vehicular  Lighting  Equipment 

Lighting  Equipment.  N.E.C  !.""!!!!!!"!!""" 

HousetwW  Audio  and  Video  Equipment  

Phonograph  Records  and  Prerecorded  Audio  Tapes  arid  D^s!!.! 
Telephone  and  Telegraph  Apparatus 


Radio  and  Television  Broadcasting  ar)d  Communicatiofw  Equipment 

Communications  Equipment,  N.E.C 

Electron  Tutses  !!!!!!!"""!" 

Printed  Circuit  Boards  -.!"!!!"!!!!!!!!!!!!!."1!"!! 

Semiconductors  and  Related  Devices  """'''''"~ 

Electronic  Capacitors  „ _ !!.!!!!!!Z 

Electronic  Resistors _ ""!!!!!!"!!!!"! 

Electronic  Coils.  Trarutormers,  and  Other  Inductors 

Electronic  Connectors  . 

Electronic  Components,  N^C  ..„ ""'""Z""'". 

Storage  Batteries _ .!.!!!."!!!!!!!!!!!!!!! 

Primary  Batteries,  Dry  arul  Wet  _ !!!!!.!!!!!!!!!!!!.!!!!! 

Electrical  Equipment  lor  Internal  Combustion  Engines 

Magnetic  and  Optical  Recording  Media 

Electrical  Machinery.  Equipment,  and  Supplies,  N.E.C  ...!!!!.!"!!!!!!!!!! 


Major  Group  37— Transpoftalion  Equtpment 


Size  stand- 
ards in  num- 
ber o(Ma- 
or 
ol 
dollars 


3711 
3713 
3714 
37t5 
3716 
3721 
3724 
3728 
3731 


3732 
3743 
3751 
3761 
3764 
3769 
3792 
3795 
3799 


MOtor  ventcies  and  Hasserigof  C9f  Bodies 

Truck  and  Bus  Bodies  

Motor  Vehicle  Parts  and  Accessories  

Truck  Trailers 

Motor  Homes 

Airaaft  


Aircraft  Engines  and  Engine  Parts  .._ „ „ 

Aircraft  Parts  and  Auxiliary  Equipment,  N.E.C !"!""!..."!"!!!."!!""!!!!!"!!!!!! 

Shipbuilding  and  Repair  ol  Nuclear  Propelled  Ships ""!"""!""!""""!""" 

Shipbuilding  of  Nonnuclear  Propelled  Ships  and  Nonpropelled  Ships  _!.._! ~r....~"!."!""!!!."r.!!""I"!!!"!!"!! 

Ship  Repair  (Including  Overhauls  and  Conversions)  Performed  on  Nonnuclear  Propelled  and  liinorooeiied  siiios 
East  of  the  108  Meridian.  •»-• -t—  -k 

Ship  Repair  (Including  Overhauls  and  Conversions)  Performed  on  Nonnuclear  Propeled  and  NonorooeRed  Shios 
West  of  the  108  Meridian.  ,-  r~  -k 

Boat  BuiWing  and  Repairing 

Railroad  Equipment  ~^ ~.!™~!!™™!... '. " 

Motorcycles. Bicycles. and  Parts  „ ..~.~. '..........'....  " " 

Guided  Missiles  and  Space  Vehicles ■■"""^^^^^  

Gukled  Missile  and  Space  VehKle  Propulsion  Units  and  Propulsion  Unit  Parts       

Gukled  Missile  and  Space  VehkJie  Parts  and  Auxiliary  Equipment,  N.E.C !I!   !! 1 

Travel  Trailers  and  Campers " 

Tanks  and  Tank  Components !!!!."!!!!!!!!!!!!!."!!!!!!!!!."!!!! 1    !!! 

Transportation  Equipment,  N.E.C  "^'""^'"""^7. " " ~ "'      " 


Major  Group  38— Measuring,  Analyzing,  and  Controlling  Instruments;  Photographic.  Medical,  and  Opttcat  Goods;  Matches  wxl  Oocks 


3812* 
3821* 

3822  . 

3823  . 

3824  . 

3825  . 
3826* 
3827* 
3829  . 


Search.  Detection.  Navigatkm.  Guidance.  Aeronautical,  and  Nautical  Systems  and  Instnjments 

Laboratory  Apparatus  and  Furniture _ '..'Z'Z^ZZ 

Automatic  Controls  for  Regulating  Residential  and  Commercial  Enwronmants  and  Appliances  .'"."."."."""" 
Industrial  Instruments  for  Measurement,  Display,  and  Control  of  Process  Variables;  and  nrliHiiil  Preduds 
Totalizing  Flukl  Meters  and  Counting  Devices 


Instruments  for  Measuring  and  Testing  of  Electricity  and  Electrical  Simais 

Laboratory  Analytical  Instruments 

Optical  Instruments  and  Lenses _ _..I™™!! 

Measuring  and  Controlling  Devices,  N.E.C "!"!!!L.."...'"Z 


1.000 
750 
750 
500 

14100 
500 
SQO 
500 
500 
500 
500 
750 
750 

1,000 
750 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 

1,000 
750 

T.OOO 
750 


1,000 

SCO 

750 

500 

1.000 

T.500 

1.000 

"1.000 

1.000 

1.000 

1.00O 

1.000 

500 
1.000 

500 
t.OOO 
1,000 
1.00O 

500 
1,000 

500 


750 
500 
500 
500 
500 
500 
500 
500 
500 
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Size  Standards  by  SIC  Industry— Continued 


SIC  r-New 
SIC  Code  in 

1987,  not 
used  in  1972) 


3841  . 

3842  . 

3843  . 
3844* 
3845* 
3851   . 
3861   . 
3873  . 


Description  (N.E.C.=Not  elsewhere  classified) 


Surgical  and  Medical  Instruments  and  Apparatus  

Orttiopedic,  Prosthetic,  and  Surgical  Appliances  and  Supplies  ... 

Dental  Equipnrient  and  Supplies 

X-Ray  Apparatus  and  Tubes  and  Related  Irradiation  Apparatus 

Electromedical  and  Electrotherapeutic  Apparatus  

Ophttialmic  Goods 

Photographic  Equipment  and  Supplies 

Watches,  Clocks,  Clockwork  Operated  Devices,  and  Parts 


Major  Group  39— Miscellaneous  Manufacturing  Industries 


3911  . 

3914  . 

3915  . 
3931  . 
3942  . 
3944  . 
3949  . 

3951  . 

3952  . 

3953  . 
3955  . 
3961  . 
3965* 
3991  . 
3993  . 

3995  . 

3996  . 
3999  . 


Jewelry,  Precious  Metal  

Silvenware,  Plated  Ware,  and  Stainless  Steel  Ware 

Jewelers'  Findings  and  Materials,  and  Lapidary  Work  

Musical  Instruments 

Dolls  and  Stuffed  Toys  

Games,  Toys,  and  ChiWren's  Vehicles,  Except  Dolls  and  Bicycles  

Sporting  and  Athletic  Goods,  N.E.C 

Pens,  Mechanical  Pencils,  and  Parts 

Lead  Pencils,  Crayons,  and  Artists'  Materials  

Marking  Devices 

Cartwn  Paper  and  Inked  Rit)tX3ns 

Costume  Jewelry  and  Costume  Novelties,  Except  Precious  Metal 

Fasteners,  Buttons,  Needles,  and  Pins 

Brooms  and  Brushes 

Signs  and  Advertising  Specialties 

Burial  Caskets  

Linoleum,  Asphalted-Felt-Base,  and  Other  Hard  Surface  Floor  Coverings,  N.E.C 
Manufacturing  Industries,  N.E.C  


Division  E— Transportation,  Communications,  Electric,  Gas,  and  Sanitary  Services 


Major  Group  40 — Railroad  Transportation 


4011 
4013 


Railroads,  Line-Haul  Operating  

Railroad  Switching  and  Terminal  Establishments 


Major  Group  41— Local  and  Suburt)an  Transit  and  Irterurban  Highway  Passenger  Transportation 


4111  . 
4119  . 
4121  . 
4131  . 

4141  . 

4142  . 
4151  . 
4173* 


Local  and  Sulxirban  Transit 

Local  Passenger  Transportation,  N.E.C 

Taxicabs  

Intercity  and  Rural  Bus  Transportation  

Local  Bus  Charter  Service  

Bus  Charter  Service,  Except  Local  

School  Buses .-. 

Terminal  and  Service  Facilities  for  Motor  Vehicle  Passenger  Transportation 


Major  Group  42— Motor  Freight  Transportation  and  Warehousing 


4212  . 

4213  . 

4214  . 
4215* 

4221  . 

4222  . 

4225  . 

4226  . 
4231  . 


Local  Trucking  Without  Storage  

Trucking,  Except  Local  

Local  Trucking  With  Storage  

Courier  Servrces,  Except  by  Air  

Farm  Product  Warehousing  and  Storage  

Refrigerated  Warehousing  and  Storage 

General  Warehousing  and  Storage 

Special  Warehousing  and  Storage.  N.E.C 

Terminal  and  Joint  Terminal  Maintenance  Facilities  for  Motor  Freight  Transportation 


Major  Group  44 — Water  Transportations 


4412  . 
4424* 
4432* 
4449* 


Deep  Sea  Foreign  Transportation  of  Freight  

Deep  Sea  Domestk:  Transportation  of  Freight  

Freight  Transportation  on  the  Great  Lakes— St.  Lawrence  Seaway 
Water  Transportation  of  Freight,  N^.C  


Sizestarx}- 
ardsinnum- 
tMT  of  env 
pkywesof 
miions  of 
dolars 


500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 


1,500 
500 


S5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


7  $18.5 
18.5 
18.5 
18.5 
18.5 
18.5 
18.5 
18.5 
5.0 


500 
500 
500 
500 
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ions 


ieS29 


Sjze  Standards  by  SIC  Industry— Contintjed 


SIC  r=New 
SIC  Code  in 

1987.  not 
used  in  1972) 


4481* 
4482* 
4489* 
4491- 
4492* 
4493* 
4499* 


Description  (N.E.C.=Not  elsewhere  classified) 


Deep  Sea  Transportation  of  Passengers.  Except  by  Ferry 

Ferries 

Water  Transportation  of  Passengers,  N.E.C 

Marine  Cargo  Handling  [' 

Towing  and  Tugtwat  Sen/ices 

Marinas '"" 

Water  Transportation  Services,  N.E.C  


Major  Group  45 — Transportation  by  Aire 


Sizestand- 
ards  in  num- 
tier  of  em- 
ployees or 
milionsof 
dollars 


4512* 
4513* 
4522* 
4581- 


Air  Transportation,  Scheduled _ 

Air  Courier  Services  _...!."" 

Air  Transportation.  Nonscheduled Z'Z 

Airports  Flying  Fields,  and  Airport  Terminal  Services" 


Major  Group  46— Pipelines.  Except  Natural  Gas 


4612 
4613 
4619 


Crude  Petroleum  Pipelines  ... 
Refined  Petroleum  Pipelines 
Pipelines  N.E.C  


Major  Group  47— Transportation  Services 


4724* 
4725- 
4729* 
4731* 
4741- 
4783* 
4785* 
4789  . 


Travel  Agencies 

Touf  Operators  

Arrangement  of  Passenger  Transportation,  N.E.C 
Arrangement  of  Transportation  of  Freigtit  and  Cargo 

Rental  of  Railroad  Cars 

Packing  and  Crating  

Fixed  Facilities  and  Inspection  and  Weighing  Services  "tor  Motor 'vehide'fransporte^^^ 
Transpoftahon  Services,  N.E.C 


on 


Major  Group  48 — Communications 


4812* 
4813* 
4822  . 

4832  . 

4833  . 
4841* 
4899  . 


Radiotelephone  Communications 

Telephone  Communications,  Except  Rachoteiephone 

Telegraph  and  Other  Message  Communications  

Radio  Broadcasting  Stations  

Television  Broadcasting  Stations  

Cable  and  Other  Pay  Television  Services  

Communications  Services,  N.E.C  


Major  Group  49— Electric.  Gas,  and  Sanitary  Services 


4911 
4922 
4923 
4924 
4925 
4931 
4932 
4939 
4941 
4952 
4953 
4959 
4961 
4971 


Etectric  Services  

Natural  Gas  Transmission " 

Gas  Transmission  and  Distribution  ."!'!..!.! 

Natural  Gas  Distribution  "'"'.."."^!"!!! 

Mixed,  Manufactured,  or  Liquefied  Petroleum  Gas  Pr'oductionancior'Distributi^^ 

Electnc  and  Other  Services  Combined • 

Gas  and  Other  Services  Combined  

Combination  Utilities,  N.E.C  ^1!^^! 

Water  Supply !!!!.""!!!!!."!! 

Sewerage  Systems !!.'"!..""."!! 

Refuse  Systems  .."!!..!"" 

Sanitary  Services,  N.E.C '..!!!!!...".!.."!"!'!!!!!!!!!! 

Steam  and  Air-Conditioning  Supply  

Irrigation  Systems 


500 
500 
500 
Si  8.5 
SSi) 
SSJO 
SSJQ 


•1.500 

»1.500 

» 1.500 

S5.0 


1.500 
1,500 
$25.0 


'OSI.O 
5.0 
5.0 
18.5 
5.0 
18.5 
5.0 
5.0 


1.500 
1,500 
$5.0 
S5.0 
S10.5 
$11.0 
$11.0 


224 
S5.0 
$5.0 

500 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
"$6.0 
$5.0 
$9.0 
$5.0 


Division  F— Wholesale  Trade 

(Not  Applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  lor  purposes  of 
^ Government  procurement  of  supplies) 


Major  Group  50— Wholesale  Trade— Durable  Goods 


5012  I  Automobiles  and  Other  Motor  Vehicles  .^Z!!Z!ZZZ^  ~  T 


100 


I 
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Size  Standards  by  SIC  Industry— Continued 


SIC  ('-New 
SIC  Code  in 

1987,  not 
used  In  1972) 


Size  stand- 
ards in  num- 
ber of  em- 
ployees or 
milHons  of 
dollars 


5013  . 

5014  . 
5015* 
5021  . 
5023  . 
5031  . 
5032* 
5033* 
5039  . 
5043  . 
5044* 
5045* 
5046* 
5047* 
5048- 
5049* 

5051  . 

5052  . 

5063  . 

5064  . 

5065  . 
5072  . 

5074  . 

5075  . 
5078  . 

5082  . 

5083  . 

5084  . 

5085  . 

5087  . 

5088  . 
5091* 
5092* 

5093  . 

5094  . 
5099  . 


Motor  Vehicle  Supplies  and  New  Parts  

Tires  and  Tubes  

Motor  Vehicle  Parts,  Used 

Furniture  

Homefumishings  

Lumber,  Plywood,  Millwork,  and  Wood  Panels 

Brick,  Stone,  and  Related  Construction  Materials  

Roofing,  Siding,  and  Insulation  Materials 

Construction  Materials,  N.E.C  

Photographic  Equipment  and  Supplies  

Office  Equipment  

Computers  and  Computer  Peripheral  Equipment  and  Software  

Commercial  Equipment,  N.E.C  

Medical,  Dental,  and  Hospital  Equpment  and  Supplies 

Ophthalmic  Goods 

Professional  Equipment  and  Supples,  N.E.C 

Metals  Service  Centers  and  Offices 

Coal  arnJ  Otfier  Minerals  and  Ores 

Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  Construction  Materials 

Electrical  Appliances,  Television  ard  Radio  Sets 

Electronic  Parts  and  Equipment,  ME.C  

Hardware  

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  

Warm  Air  Heating  and  Air-ConditionIng  Equipment  and  Supplies  

Refrigeration  Equipment  and  Supplies 

Construction  and  mining  (Except  Petroleum)  Machinery  and  Equipment  

Farm  and  Garden  Machinery  and  Equipment 

Industrial  Machinery  and  Equipment 

Industrial  Supplies  _ 

Service  Establishment  Equipment  and  Supplies  

Transportation  Equipment  and  Supplies,  Except  Motor  Vehicles 

Sporting  and  Recreational  Goods  and  Supplies 

Toys  and  Hobby  Goods  and  Suppdes  

Scrap  and  Waste  Materials  _ 

Jewelry,  Watches,  Precious  Stones,  and  Precious  Metals 

Durable  Goods,  N.E.C 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Major  Group  51 — Wholesale  Trade — Nondurable  Goods 


5111  ... 

5112  ... 

5113  ... 
5122  ... 
5131'  .. 

5136  ... 

5137  ... 
5139  ... 

5141  ... 

5142  ... 

5143  ... 

5144  ... 

5145  ... 

5146  ... 

5147  ... 

5148  ... 

5149  ... 

5153  ... 

5154  ... 
5159  „. 
5162*  .. 
5169*  .. 

5171  ... 

5172  ... 

5181  ... 

5182  ... 
5191  ... 
5192*  .. 


Printing  and  Writing  Paper  , 

Stationery  and  Office  Supplies 

Industrial  and  Personal  Service  Paper 

Drugs,  Drug  Proprietaries,  and  Druggists'  Sundries  

Piece  Goods,  Notions,  and  Other  Dry  Goods 

Men's  and  Boys'  Clothing  and  Furnishings 

Women's,  Children's,  and  Infants'  Clothing  and  Accessories 
Footwear » 


Groceries,  General  Line  

Packaged  Frozen  Foods  

Dairy  Products,  Except  Dried  or  Canned 

Poultry  and  Poultry  Products 

Confectionery 

Fish  and  Seafood  

Meats  and  Meat  Products  

Fresh  Fruits  and  Vegetables 

Groceries  and  Related  Products,  N.E.C  . 

Grain  and  Field  Beans  

Livestock 


FarnvProduct  Raw  Materials,  N.E.C 

Plastics  Materials  and  Basic  Forins  and  Shapes 

Chemrcal  and  Allied  Products,  N.E.C  

Petroleum  Bulk  Stations  and  Terminals 

Petroleum  and  Petroleum  Products  Wholesalers, 

Beer  and  Ale 

Wine  and  Distilled  Alcoholic  Beverages 

Farm  Supplies  

Books,  Periodicals,  and  Newspapers 


Except  Bulk  Stations  and  Terminals 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
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Size  Standards  by  SIC  Industry— Continued 

SIC  C-New 
SIC  Code  in 

1987,  not 
used  tn  1972) 

Descnption  (N.E.C.=Not  elsewhere  classified) 

t 

Size  stand- 
ards in  num- 
ber of  env 
ptoyeesor 
millions  of 
dollars 

5193*  

Flowers.  Nursery  Stock,  and  Flonsts'  Supplies  

100 
100 
100 
100 

5194  

Tot>acco  and  Tobacco  Products  

5198  

Paints,  Varnishes,  and  Supplies  

5199  

Nonduratjie  Goods,  N.E.C 

Division  G— Retail  Trade 

(Not  Applicable  to  Government  procurement  of  supplies.  The  nonmanulacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies) 

Major  Group  52— Building  Materials.  Hardware.  Garden  Supply,  and  Mobile  Home  Dealers 

5211   

Lumber  and  Other  Building  Materials  Dealers 

S5.0 
5.0 
5.0 
5.0 
9.5 

5231   

Paint,  Glass,  and  Wallpaper  Stores  

5251   

Hardware  Stores 

5261    

Retail  Nurseries.  Lawn  and  Garden  Supply  Stores  

5271    

Mobile  Home  Dealers 

Major  Group  53— General  Merchandise  Stores 

5311   

Department  Stores  

5331   

Variety  Stores 

S20.0 
8.0 
5.0 

5399  

Miscellaneous  General  Merchandise  Stores "^."I"^!^!^!!!!!'"!"!"!!.!!.!"!!!!"!!!"!!""!!!!! 

Major  Group  54 — Food  Stores 

5411   

Grocery  Stores  

5421'  

Meat  and  Fish  (Seafood)  Markets,  Including  Freezer  Provisioners 

S20.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 

5431   

Fruit  and  Vegetable  Markets 

5441    

Candy.  Nut.  and  Confectionery  Stores  

5451    

Dairy  Products  Stores  

5461*  

Retail  Bakeries  

5499  

Miscellaneous  Food  Stores  

Major  Group  5S— Automotive  Dealers  and  Gasoline  Service  Stations 

5511   

Motor  Vehicle  Dealers  (New  and  Used)  

S21.0 
17.0 
5.0 
6.5 
5.0 
5.0 
5.0 
5.0 

5521   

Motor  Vehicle  Dealers  (Used  Only)  

5531   

Auto  and  Home  Supply  Stores 

5541    

Gasoline  Servrce  Stations  

5551    

Boat  Dealers 

5561    

Recreational  Vehrcle  Dealers  

5571    

Motorcycle  Dealers  

5599  

Automotive  Dealers.  N.E.C.'^  

Major  Group  56— Apparel  and  Accessory  Stores 

5611   

Men's  and  Boys'  Clothing  and  Accessory  Stores  

S6.5 
6.5 
5.0 
5.0 
6.5 
65 
S  0 

5621   

Women's  Ctothing  Stores 

5632*  

Women's  Accessory  and  Specialty  Stores  

5641    

ChiWren's  and  Infants'  Wear  Stores  

5651    

Family  Clothing  Stores  

5661    

Shoe  Stores 

5699  

Miscellaneous  Apparel  and  Accessory  Stores 

Majof  Group  57— Home  Fumiture.  Furnishings,  and  Equipment  Stores 

5712  

Fumiture  Stores 

S5.0 
5.0 
so 

5713  

Floor  Covering  Stores  

5714  

Drapery,  Curtain,  and  Upholstery  Stores  

5719  _.... 

Miscellaneous  Homefumishings  Stores  

5  0 

5722  

Household  Appliance  Stores 

6.5 
65 

5731*  

Radio,  Television,  and  Consumer  Electronics  Stores 

5734*  

Computer  and  Computer  Software  Stores 

6S 

5735*  

Record  and  Prerecorded  Tape  Stores  

5.0 

5.0 

5736*  

Musical  Instrument  Stores 
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StZE  Standards  by  SK)  Inoostrv— Continued 


SIC  r-New 
SIC  Code  in 

T987.  not 
used  in  Y972) 


Description  (l<i.E.C<>Not  elsewhere  classified} 


Size  stand- 
aide  in  Rum- 
bei  cfen^ 
ptovMor 
fiMione  of 
dollars 


Major  Group  58~ Eating  and  Drinking  Places 


5812  

5812  

5813 


Eating  Places,  Except  Food  Service,  Institutional 

Food  Service,  InstitutonaJ 

Drinking  Places  (Alcoholic  Beverages) 


S6l0 

1SJ3 

5.0 


Major  Group  59— Miscellaneous  Retail 


5912  . 
5921  . 
5932* 

5941  . 

5942  . 
5S43  . 
5844  . 

5945  . 

5946  . 

5947  . 

5948  . 

5949  . 
5S61  . 
5862  . 
5963  . 

5983  . 

5984  . 

5992  . 

5993  . 

5994  . 
5895* 
5999  . 


Drug  Stores  and  Proprietary  Stores 

Liquor  Stores  _ 

Used  Merchandise  Stores  _._ 

Sporting  Goods  Stores  and  Bicyde  Shops 

Book  Stores  _ 

Stationery  Stores  „ 

Jewelry  Stores  „ _ 

Hobby,  Toy,  and  Game  Shops _. 

Camera  and  Prustographic  Supply  Stores  _ 

Gift,  Novelty,  and  Souvenir  Shops  

Luggage  and  Leather  Goods  Stoies 


Sewing.  Needlework,  and  Piece  Goods  Stores 

Catalog  and  Mail-Order  Houses „ 

Automatic  Merchandising  Machine  Operators  _ 

Direct  SelUr^g  EsUabUshments 

Fuel  Oil  Dealers 


Ljquefied  Petroleum  gas  (Bottled  Gas)  Dealers 

Fuel  Dealers.  N.E.C  

Florists  

Tobacco  Stores  and  Stands _ 

News  Dealers  and  Newsstands 

Optical  Goods  Stores 

Miscellaneous  Retail  Stores.  Ni.C 


&.0 

SlO 
5.0 
5.0 
&0 
&0 
t&5 
5.0 
SO 
9.0 
5.0 
SlO 
&0 
5J> 
5.0 

SlO 

&0 


DM»ion  H—f  inane*,  Insurance,  ar>d  Real  Estate  >» 


Major  60— Depository  InstitutKtns 


6021* 
6022  . 
6029* 
6035* 
6036* 

6061  . 

6062  . 

6081  . 

6082  . 
6091  . 
6099  . 


National  Commercial  Banks 1 

State  Commercjal  Banks 

Commerc»al  Banks,  N.E.C 

Savings  Institutions,  Federally  Chartered  

Savings  Institutior^s,  Not  Federally  Chartered  .... 

Credit  Unic-vs,  Federally  Chartered 

Credit  Unions,  Not  Federally  Chartered 

Branches  and  Agencies  ol  Foreign  Banks 

Foreign  Trade  and  Intemationaf  Banks 

Nondeposit  Trust  FacU»ties  _ 

Functions  Related  to  Depositor  Banking,  NEC 


(million} 
'*$100 

«too 
>*too 

»*100 
>*tOO 
>*T00 
»«100 
MtOO 
'•100 
5.0 
5.0 


Major  Group  61 — Nondepository  Ir^stitutkjn 


6141 
6>53 
6159 
6162 
6163 


Personal  Credit  Institutions  

Short-Term  Business  Credit  IristilutiorTS,  Except  Agrrcuiture 

Miscellaneous  Business  Credit  Institutions  

Mortgage  Bankers  and  Loan  Corresporvjents  

Loan  Brokers  „ 


$5.0 
5.0 
&0 
5.0 
5.0 


Major  Group  62 — Security  and  Commodity  Brokers,  Dealers,  Exchanges  and  Servrces 


6211 
6221 
6231 
6282 
6289 


Security  Brokers,  Dealer?  and  Flotatkjn  Companies  _ 

Commodity  Contracts  Brokers  and  Dealers 

Security  and  Commodity  Exchanges  _ 

Investment  Advice  _ _ 

Services  AITied  With  the  Exchange  of  Securities  or  Commodities.  N.E.C 


S6jO 
5.0 
5jO 
5i> 
&0 
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Size  Standards  by  SIC  Industry— Continued 

stand-           H 
pinum-          ■ 
it«m-           ■ 
wtor            H 
iraof           ■ 
liars               ■ 

SIC  r=New 
SIC  Code  in 

1987.  not 
used  in  1972) 

Descnption  (N.E.C.=Not  elsewhere  classified) 

Size  stand- 
ards in  num- 
ber of  errv 
ptoyees  or 
millions  of 
dollars 

^H             Major  Group  6^— Insurance  Carriers 

S&jO           H 

6311   

Life  Insurance  

t&O           ■ 

6321   

6324  

6331    

6351    

6361    

6371   

6399  

Accident  and  Health  Insurance  ,  ] 

S5.0 
S5.0 
S5.0 

5.0          ■ 

Hospital  and  Medical  Service  Plans 

Fire,  Marine,  and  Casualty  Insurance  

Surety  Insurance  

i.dCXj 
S5.0 
S5.0 
S5.0 
S5.0 

Title  Insurance  

&0           ■ 

Pension,  Health  and  Welfare  Funds  

Insurance  Carriers,  N.E.C  

&.0          ■ 

Major  Group  64— Insurance  Agents,  Brokers,  and  Service 

&0           ■ 
&.0           ■ 

6411   

Insurance  Agents,  Brokers,  and  Service 

S5.0 

&0           ■ 
&0           ■ 

Major  Group  65 

—Real  Estate 

S.0           ■ 
&0          ■ 
&0           ■ 
&0           ■ 

6512  

6513  

6514  

Operators  of  Nonresidential  Buildings 

S5.0 

5.0 

5.0 

5.0 

'5  15.0 

Operators  of  Apartment  Buildings  

Operators  of  Dwellings  Other  Than  Apartment  BuikJings 

6515  

Operators  of  Residential  Mobile  Home  Sites 

ISlS          I 

Leasing  of  Building  Space  to  Federal  Government  by  Owners  

&.0          ■ 

6517  

Lessors  of  Railroad  Property 

5.0           ■ 

6519  

Lessors  of  Real  Property,  N.E.C  

5.0 
5.0 

101.5 

9.0          ■ 

6531    

6541    

Real  Estate  Agents  and  Managers  

5.0           ■ 

Title  Abstract  Offices    .                                                                                              

&0           ■ 

6552  

6553  

Land  Subdividers  and  Developers,  Except  Cemeteries  

5.0 
5.0 
5.0 

SlO          ■ 

Cemetery  Subdividers  and  Developers 

5.0           ■ 
&J0           ■ 

Major  Group  67— Holding  and  Other  Investnnent  Offices 

&0           ■ 

6712  

fi71Q 

Offices  of  Bank  Holding  Companies  

S5.0 

6722  

6726  

6732  

6733  

6792  

6794  

6798  

6799  

Management  Investment  Offices,  Open-End 

5.0 
s  n 

Unit  Investment  Trusts,  Face-Amount  Certificate  Offces.  and  Closed-End  Management  investment  Offices 

Educational,  Religious,  and  Charitable  Trusts  

5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 

Trusts,  Except  Educational,  Religious,  and  Charitable  ... 

lion)               H 

Oil  Royalty  Traders 

>«$100            ■ 

Patent  Owners  and  Lessors 

>'100            ■ 

Real  Estate  Investment  Trusts 

>«T0O           ■ 

Investors,  N.E.C  ' 

>*100           ■ 
>4Y00            ■ 

>«too         ■ 

>«100           ■ 

*«too        ■ 
•4100         H 

Division  ^—Services  ^e 

Major  Group  70— Hotels,  Rooming  Houses,  Camps,  and  Other  Lodging  Places 

7011  

Hotels  and  K/lotels  .  . 

5.0           ■ 

7021   

70X>  

7033  

7041   

Rooming  and  Boarding  Houses  

S5.0 
5.0 
5.0 
5.0 
5.0 

5.0           fl 

Sporting  and  Recreational  Camps  

Recreational  Vehicle  Parks  and  Campsites 

Organization  Hotels  and  Lodging  Houses,  on  Membership  Basis  

$5.0           ■ 

Major  Group  72- 

-Personal  Servk»s 

5.0           H 
5.0           H 

7211   

Power  Laundries.  Family  and  Commercial  

S10.5 
50 

fSO            fl 

7212  

7213  

7215  

7216  

7217  

Garment  Pressing,  and  Agents  (or  Laundries  and  Drycteaners 

5.0           ■ 

Linen  Suppfy 

10.5 
5  0 

Coin-Operated  Laundries  and  Drydeaning 

Orycteaning  Plants.  Except  Rug  Cleaning  

"i  i> 

Carpet  and  Upholstery  CleaninQ 

3.5 
10.5 
5.0 
5.0 
5.0 
5.0 
S  0 

7218  

7219  

7221   

7231   

7241   

7251   

7261   

Industrial  Launderers 

S5jO          1 

Laundry  and  Garment  Services.  N.E.C 

5.0          1 

Photographic  Studios.  Portrait 

5i)          1 

Beauty  Shops  

Si>          ■ 

Baiter  Shops 

5i>          ■ 

Shoe  Repair  Shops  and  Shoeshine  Parlors  

Funeral  Service  and  Crematories  

5.0 
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Size  STAt^oAROs  by  StC  (noustry— Corrtinued 


SIC  r-New 
SIC  Code  in 

1987.  not 
used  in  1972) 


lOescriplion  (N.E.C.>No(  elsewhefe  dasstfied) 


Size  stand- 
■nta  In  num- 
berofem- 
ptoyeesof 
mMons  ol 
dollars 


7291* 
7299  . 


Tax  Return  Preparation  Services  

Miscellaneous  Personal  Services,  N.E.C 


Major  Group  73— Business  Services 


7311  . 

7312  . 

7313  . 
7319  . 
7322- 
7323* 
7331   . 
7334* 
7335* 
7336* 
7338* 
7342  . 
7349  . 
7352* 
7363* 
7359* 
7361   . 
7363* 
7371* 
7372  . 
7373* 
7374  . 
7375* 
7376* 
7377* 
7378* 
7379  . 
7381* 
7382* 
7383* 
7384* 
7389* 


Advertising  Agencies 

Outdoor  Advertising  Sen/ices ^ _ 

Radio,  Television,  and  Pub^^s^efs'  Advertising  Representatives 

Advertising,  N.EC 

Adjustment  and  CoHection  Services 

Credit  Reportirig  Services  _ 

Direct  Mail  Advertising  Services 

Photocopying  and  Duplicating  Services 

Commercial  Photography „ 

Commercial  Art  and  Graphic  Design  

Seaetarial  and  Court  Reporting  Services 

Disintecting  and  Pest  Control  Services 

Building  Cleaning  and  Maintenance  Services,  N.E.C 

Medical  Equipment  Rental  and  Leasir^  ..„ 

Heavy  Construction  Equipment  Rental  and  Leasing  „ 

Equipnnent  Rental  and  Leasing,  ME.C  

Employment  Agencies ,. „ „ „ 

Help  Supply  Services  „ » 

Computer  Programming  Services  

Prepackaged  Software  

Corriputer  Integrated  Systems  Design  „ 

ComJDuter  Processing  and  Data  FVeparation  and  Processing  Services 

Intormatior)  Retrieval  Services  ..._ „ 

Computer  Facitities  Management  Services 

Computer  Rental  and  Leasing  

Comjauter  Maintenance  and  Repair  

Computer  Related  Services,  N.E.C  _ „ 

Detective,  Guard,  and  Armored  Car  Services  

Security  Systems  Services _ „ _. 

News  Syndicates  

Photoftntshtng  Laboratories  _ 

Business  Services,  N.E.C.2'  _ „ 


Major  Group  75— Automotive  Repair.  Services,  and  Parking 


7513  _.. 

7514*  

7515*  

7519  

7521*  

7532*  

7533*  „.. 

7534  

7536*  

7537*  

7538  _.. 

7539  

7542  

7549  


Truck  Rental  and  Leasing,  Without  Drivers  

Passenger  Car  Rental  _ 

Passenger  Car  Leasing 

Utility  Trailer  and  Recreational  Vehicle  Rental  

Automobile  Parking  _ 

Top,  Body,  and  Upholstery  Repait  Shops  and  Paint  Shops 

Automotive  Exhaust  System  Repair  Shops  

Trre  Retreading  and  Repair  Shops  

Autonwtive  Glass  Replacement  Shops 

Automotive  Transmission  Repair  Shops  

General  Automotive  Repair  Shops 

Automotive  Repair  Shops,  N.E.C 

Carwashes „ 

Aufonx)tive  Services,  Except  Repeir  and  Carwashes  


Major  Group  76 — Miscellaneous  Repair  Services 


7622 
7623 
7629 
7631 
7641 
7692 
7694 
7699 


Radio  and  Television  Repair  Shops 

Refrigeration  and  Air-Condilioning  Service  and  Repair  Shops 

Electrical  and  Electronic  Repair  Shops,  N.E.C  _ 

Watch,  Ckx*,  and  Jewelry  Repair  

Reupholstery  and  Furniture  Repair  „ ~ 

Welding  Repair 

Armature  Rewinding  Shops „. 

Repair  Shops  and  Related  Services.  N.E.C  „. 


5J) 
5.0 


S6.0 
5.0 
5.0 
5.0 
6.0 
6.0 
6.0 
5.0 
6.0 
5.0 
6.0 
5.0 

12.0 
6.0 
6.0 
6.0 
6.0 
6i) 

t&O 

tax) 
t&o 
lao 

18.0 
tSO) 
18.0 
1&0 
1&0 

ao 

9.0 
6.0 
&0 
6.0 


$1&5 

18.5 

18.5 

5.0 

5.0 

5.0 

6.0 

10.5 

6jO 

6.0 

6.0 

6.0 
5.0 


$6.0 
5.0 
6.0 
&0 
6.0 
&0 
5.0 
»»5.0 
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SIC  (*i=Ncw 
SIC  Code  in 

1987,  not 
used  In  1972) 


Size  Statjdards  by  SIC  Industry— Continued 


Descnpticn  {N.E.C-f. 


ot  else  Inhere  classified) 


Major  Group  78 — Mot;on  Pictures 


Size  stand- 
ards in  num- 
ber ot  em- 
ployees or 
millions  ot 
dollars 


7812* 
7819  . 
7322* 
7829  . 

7832  . 

7833  . 
7841* 


Motion  Ficturo  and  Vicien  Ta.ve  Prcdurticn 
Services  A.lUed  to  Mc:!.on  Picture  P^'^f!ucicn 
Motion  Picture  and  Video  Tape  DiMrb'jt'on 
Services  All,ed  to  Mot.on  Picture  D:.v.r,t.:tiGn 
Motion  Picture  Theaters,  Except  Dr;vt  m 
Drive-ln  Motion  Picture  Ttieafers 
Video  Tape  Rental 


Major  Group  79— Amusement  and  Recreation  Ser\'!res 


7911  . 
7922  . 
7929  . 
7933  . 
7941  . 
7991- 
7993  . 

7996  . 

7997  . 
7999  . 


Dance  Studios,  Schools,  and  Halls 


S^"  n'  Pf^^^^'V^'^^^P*  ^°*'°"  P'='"'e)°nd  Miscellaneous  Theatncai's^Kis' 
Bo^n'g  Ceme?''  ^""^  °"''''  ^"'"^'^'""^^  ^^  Entertainment  Groo^    .^  .. 

Professional  Sports  Clubs  and  Promoters 

Ptiysica)  Fitness  Faalities  "'"' 

Coin-Operated  Amusement  Devices  '. 

Amusement  ParVs  

Membership  Sports  and  Recreation  Clubs  """....' 

Amusement  and  Recreation  Services,  NEC  .1!!^!".!!! 


Major  Group  80— Health  Services 


8011 

8021 

8031 

8041 

8042 

8043* 

8049 

8051 

8052- 

8059 

8062 

8063  . 

8069  . 

8071  . 

8072  . 
8082- 
8092* 
8093* 
8099* 


Offices  and  Clinics  of  Doctors  of  Medicine  

Offices  and  Clinics  of  Dentists 

Offices  and  Clinics  of  Doctors  of  Osteopatny 

Offices  and  Clinics  of  Chiropractors 

Offices  and  Clinics  of  Optometnsts  

Offices  and  Clintcs  of  Podiatrists  

OliKes  and  Clinics  of  Health  Practitioners  NEC 

Skilled  Nursing  Care  Facilities  

Intermediate  Care  Facilities 

Nursrng  and  Personal  Care  Facilities,  N  E.C 

General  Medical  and  Surgical  Hospitals 

Psychiatnc  Hospitals  

Speciatty  Hospitals,  Except  F^ychiatrlc 

Medical  Laboratories  

Dental  Laboratories  

Home  Health  Care  Sen/ices""!!.^.!.!  .!!1"!I'.^ 

Kidrwy  Dialysis  Centers  !"..."! 

Specialty  Outpatiern  Facilities,  N  E.C 
Health  and  Allied  Services,  N.E.C 


Major  Group  81— Legal  Services 


8111 


Legal  Services 


Major  Group  82— Educational  Services 


8211 
8221 
8222 
8231 
8243 
8244 
8249 
8299 
8299 


Elementary  and  Secondary  Schools  

Colleges,  LJniversities,  and  Professional  Schools 
Junior  Colleges  and  Technical  Instrtutes 

Libranes  

Data  Processing  Schools  

Business  and  Secretarial  Sc^ools  .... 

Vocatior«l  Schools,  NEC  

Schools  and  Educational  Services,  N.E.C  ...!^!1.! 
Flight  Training  Services 


Major  Group  83— Sociay  Services 


8322* 
8331   . 
8351   . 
8361   . 


IndrviduaJ  and  Farmty  Social  Services 

Job  Training  and  Vocational  Rehabilitation  Services 

Child  Day  Care  Services  

Residential  Care  


$5.0 
5.0 
5.0 
S.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


S5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
50 
5  0 
5.0 
5.0 
5.0 
5.0 
5.0 
50 


S5.0 


S5.0 
5.0 
5.0 
5.0 
50 
6.0 
5.0 
5.0 

185 


$5.0 
5.0 
5.0 
SO 
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SIC  ('"New 
SIC  Code  in 

1987.  not 
used  in  1972) 

1 

Deacnption  (N.E.C.=Not  elsewhere  classified) 

1 

Size  stand- 
ards in  num- 
ber of  env 
ployeesor 
mil  Ions  of 
dollars 

8399  

Social  Services,  N.E.C  

5.0 

Major  Group  84 — Museums.  An  Galleries,  and  Botanical  and  Zoological  Gardens 


8412' 
8422- 


Museums  and  Art  Galleries 

Art>oreta  and  Botanical  or  Zoological  Gardens 


S5.0 
5.0 


Major  Group  86 — Membership  Organizations 


8611 
8621 
6631 
8641 
8651 
8661 
8699 


Business  Associations „ 

Professional  Membership  Organizations 

Labor  Unions  and  Similar  Labor  Organizations 

Civic,  Social,  and  Fraternal  Associations 

Political  Organizations  

Religious  Organizations 

Membership  Organizations,  N.E.C 


S5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


Major  Group  87 — Engineering,  Accounting.  Research,  Management,  and  Related  Services 


871V 


8712* 
8713* 
8721* 
8731* 


8732* 
8733* 
8734* 
8741* 
8742* 
8743" 
8744* 

8748' 


Engineering  Services: 

Military  and  Aerospace  Equipment  and  Military  Weapons  

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy  Policy  Act  of  1992  

Marine  Engineering  and  Naval  Architecture  

Other  Engineering  Services  

Architectural  Services  (Other  Than  Naval)  

Surveying  Services  

Accounting,  Auditing,  and  Bookkeeping  Services 

Commercial  Physical  and  Biological  Research:  ie 

Aircraft  

Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engines  and  Engine  Parts  

Space  Vehicles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts,  and  their  Auxiliary 
Equipment  and  Parts. 

Other  Commercial  Physical  and  Biological  Research  

Commercial  Economic.  Sociological,  and  Educational  Research 

Noncommercial  Research  Organizations  

Testing  Laboratories _ , 

Management  Services ^ 

Management  Consulting  Services  ....4. 

Public  Relations  Services _ 

Facilities  Support  Management  Services  ^^  

Base  Maintenance  20  

Business  Consulting  Services,  N.E.C  


S20.0 
20.0 
13.5 
2.5 
2.5 
2.5 
6.0 

1,500 
1.000 
1.000 

500 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 

20.0 
5.0 


Major  Group  89 — Services.  Not  Elsewhere  Classified 


8999  Services,  N.E.C 


$5.0 


Footnotes 

I  Size  standards  preceded  by  a  dollar  sign  (S)  are  in  millions  of  dollars  of  annual  receipts.  All  others  are  in  number  of  employees  unless  speci- 
fied otherwise. 

J  SIC  code  1629 — Dredging:  To  be  considered  small,  a  firm  must  perform  the  dredging  of  at  least  40  percent  of  the  yardage  with  its  own 
dredging  equipment  or  equipment  owned  by  another  small  dredging  concern. 

J  SIC  Diviskxi  D — Manutacturing:  "RebuikJing  on  a  factory  basis  or  equivalent."  For  rebuilding  machinery  or  equipment  on  a  factory  basis,  use 
SIC  code  applicable  for  new  manufactured  product.  The  appropriate  size  standard  is  not  limited  to  manufacturers.  Ordinary  repair  services  or 
preservation  operations,  however,  are  not  considered  netxilkjing  activities. 

*  SIC  code  2033:  For  purposes  of  Government  procurement  for  food  canning  and  preserving  under  SIC  code  2033,  the  standard  of  500  em- 
ptoyees  shall  be  exclusive  of  agricultural  tabor  as  defined  in  section  (k)  of  the  Federal  Unemployment  Tax  Act,  68A  Stat  454,  26  U.S.C.  (I.R.C. 
1954)  3306. 

»SIC  code  2911:  For  purposes  of  Govemment  procurement,  the  firm  may  not  have  more  than  1,500  employees,  nor  may  it  have  more  than 
75.000  barrels  per  day  capacity.  This  capacity  nay  tie  rneasured  in  terms  of^  either  crude  oil  or  bona  fide  feedstocks  or  both,  but  the  sum  total  of 
the  various  petroteunfvbased  inputs  into  the  process  may  not  exceed  75,000  ban'els.  In  addition  to  the  direct-owned  capacity  of  the  concern  in 
question,  counted  capacity  will  include  any  leased  facilities  or  any  facilities  made  available  to  the  concern  under  an  arrangement  such  as  (but  not 
limited  to)  an  exchange  agreement  or  a  throughput,  or  other  form,  or  processing  agreement  (wtiereby  another  party  processes  Itie  concern's  own 
crude  or  feedstocks).  Such  an  arrangement  woukJ  have  the  same  effect  as  ttx5ugh  such  facilities  had  been  leased,  and  this  would  have  to  be  ir>- 
ciuded  in  the  concern's  own  capacity.  The  total  product  to  be  delivered  in  the  performance  of  the  conti^act  must  tie  at  least  90  percent  refined  by 
the  successful  bidder  from  eittier  crude  oil  or  bona  fide  feedstocks. 

'■SIC  code  301 1:  For  purposes  of  Govemment  procurement,  a  firm  is  small  for  bidding  on  a  conti^act  for  pneumatic  tires  within  Census  Classi- 
fication codes  301 1 1  and  301 12,  provided  thiat: 
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(1)  The  value  of  tires  wittun  Census  Classification  codes  Vl^^^  anri  who  ,.j,.^k  ;<  ~ .  _. 

endar  year  is  more  than  50  percent  of  tt^alue  of  ,4Tt^)  worU^  ^ui^^  iJ^^^?"^. '"  ^  ^""^  ^^^^^  *^"9  ^  P^^kws  caK- 
codes  30111  and  30112  whlTh  rt  manufactured  ^o!^^  Z^^S^  ^^^'^^^^,^,''1^'  £?";;:^1V'"  wrthin  Census  6assrfcatK,n 
ttres  manufactured  in  tr>€  United  States  dunng  said  penod  and  (3)  th^  v^e  of  me^n/i^  ^^^PJ^k  I  ^^^^  °"^  ^«^  o'  ail  such 
duced.  or  sold  worldwKte  dunng  the  precedind^calendaTyeaiVtess  mln  ?0  ^rir^  ^mJ^.iT^^.'^'  '^'^^^  manufactured  or  otherwise  pro- 
wise  produced  or  sold  in  the  United  States  dunng  said  perxS  ^  ®  '°^  ^^'"^  °'  ^^  P^od^ls  manufactured  or  other- 

lio;^Sirfth?slmI'sVe°S^rd  'StS^T49£reiSifSr^^  Tr.nspon,n,.  W^u,  Disposa,"  shall  have  a  s.e  standard  of  S6.0  m.. 

en;?^n%So7e  ^.'^a^or';Su^^'S'e^^prc.%?S^^^^^^^^^  oTSnS  fS^sS  ,\^f  .^^^--on  ser^ces  to  cncems 

^l^cS'^  !^5"451?''^  and  related  logistical  servce?,o'Si^^t^  ;i:^;;i;eTat';el"'  '"""''  '"'°"^"  ^^^"^  ^"^  "^"^^ 

staS^I?^5lSr^  ^'^  "^^--  ^"-^"^  ^-^  ^--P-"^-  ^^^  D,sposV""a"omponen.  of  SC  code  4212.  has  the  same  s..e 

'••  Major  Group  60;  As  measured  by  total  assets  aisoiance 

st^i5Srof'$^rOm^onTg?os?r'e^e'i'^,s'^^^^  me  purpose  ol  Government  procurement  a  sue 

these  procurements  shall  ai^ly  ,o  ^  S!^ner'of1^e^?pX°^  nc^  t??S  ^o  T^  SI '°  ^  ^^"V^"'""^"'  ^^  ^^"^'^  ^ 
ceming  the  agent  in  a  leasing  arrangement  ^^  y^  y^u  no,  ,o  mose  acnng  as  an  agent  for  the  ov.mer  There  ts  no  size  standard  corv 

''sl^tSSetlllg'^d  3^7'^fl^V£"r«lK^^^^  "^'^  '^  ^'^  '^'^'^'O'^-  ^  size  standard  is  S5.0  million 

undJ^  SIC^'37?8^"''  ^''^  ^°"''"'''  ''^  ^^  ^^''^"^'"^  °'  °^^^^^"'  °*  «'^^3«  9">'^"<1  support  equipment  on  a  contract  basis  will  be  classified 

4-^^^''^'^-^^^^'^^^^^^^  °'  '  marv^factured  product,  the  appropnate  size  standard  to 

baSrifiS^^"^  ^'^Z^'^  £'"p?^"  l?o?Sze'1^^rSo"ns'',Sfn3;  "J^X''^"^'''^  ^"^  '^^^^^'^  -  «  -"^-'^  - 
ations.  systems,  or  other  nonphysical  r^^ch  oVccmiufer  r^S^daS^nl^^J^  following:  economic,  educational,  eng.neenng,  oper- 
For  purposes  of  the  Small  Bu^ness  Innovation  ReSh  7s^)^^km^,^^1^^^JT'r^'"^l^'^°'  "■**^'  'aboraiory'lesting"'  ^^ 
of  these  regulations.  novanon  nesearcn  (t>BlR)  program  only,  a  drfferent  definition  has  been  establrshed  by  faw.  S^  §  121  7 

kno^^Tof'Sm^^KTsirei^rStSS"'  "^  '^'^  ^"^'^^  '^'"^^^  ^^^'"^^°"  ^"^  «'™^'^^'°--  ^-^  other  services  requ^ng  thorough 

ov^a'lfSg^S^aTi^^  jn^,^°S^^^  ofrSJd°"^Sr,i:S,  EstaW.shments.  note|sewher,  classified,  whch  provKle 

building,  or  within  another  busiVTess  or  Govemn^nT  esteSrrSri  F^Nt^^nl^4,  ,^X.'1  '"J^.h-^^T^^  '*^'*^  '"  "^  ^°^  «  *P«=^ 
ees  whch  may  include,  but  are  not  hmrted  to.  secretanal  se^s  ^Skft  ^^^l^Zl^^t^^J^'l?  "^  '^^  Personnel  supply  serv- 
service.  financial  or  business  management,  public  relations  ^Xende^ianr^fr^*^^i^^L^  °'  mimeograph  servee.  mailing 

|.b;^ies^sw^t«ard  operatK>r>.  wnt^.  booE^ee^r,g.  r.,r^  ^n^''JS.^7::?^Sr^^'^^^:  ^^Itl^^onT^l^lSt^^ 

incSs??)  ^'rSlor'w  5e%S  ^'S'e^Mh'f  ^al^T^^r^'irenS.'^T  S^A.^  '^  Ktent.fied  w.h  a  separate  industrv.  and  that  actrvrty  (o. 
and  not  the  base  rTwintenknoTsize  smriteni  *"'•  '^  ^'^  P"^'  ^^®  standard  shall  be  that  for  tfte  partKXjlar  inA^tJy. 

t.viS^^.s'^^^^^^^^e^'^S'SSt^acTt^^^^Ka^^^^  ^P-«'  '^^  "-^t-tx,"  -a.ed  ac- 

tenance  activities  as  Janrtonal  and  Custodial  ServK^e  Prote^i^e  G^rd  S«^  S^^^,^  ^^-  ^  ^'c?  "°*  ''™®^  '°'  ''^  ^P*^'*  "«^ 
ing  Service.  Messenger  Service,  and  Grounds  Senan^ar^  L^S5S^^^^  f^^  Fire  Preventon  Servce,  Safety  Engmeer- 

Sa'iTS,"'  "*"*'' '"  "^  "'""^  '=""^'-  "'*™k'"9  («"<l,ng  .„a,.  ,„j  pMog,,™.,™  ma«,ng  servces.  pan  o.  SIC  coOe  7389.  ,s 
22  Million  megawatt  hours 


Dated:  March  30.  1994. 
Cassandra  M.  Pulley, 

Acting  Administrator 

IFR  DfK..  14-8274  Filed  4  -&-«>4;  8  45  ami 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations 

Issued  April  1.  1994 

AGENCY:  Federal  Energy  Regulatory 

Commission.  EXDE. 

ACTION:  Final  rule;  order  accepting  data 
sets  and  implementation  guide. 


SUMMARY:  On  December  23.  1993,  the 
Commission  issued  a  final  rule  in  this 
proceeding  requiring  pipelines  to 


implement  standards  and  protocols  by 
June  1.  1994.  The  Commission  is 
accepting  standardized  data  sets 
providing  information  related  to 
released  capacity  and  an 
implementation  guide  for  downloading 
this  information  using  Electronic  Data 
Interchange  according  to  standards 
promulgated  by  the  American  National 
Standards  Institute  (ANSI)  Accredited 
Standards  Committee  (ASC)  Xl2. 
DATES:  Pipelines  must  implement  the 
data  sets  and  implementation  guide  by 
June  1,  1994. 

ADDRESSES:  Federal  Energy  Regulatory 
Commi.ssion,  H2^  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel.  F"ederal  Enei^ 
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Regulatory  Commission,  825  North 

Capitol  Street.  NE..  Washington,  DC 

20426,(202)208-2294. 

Mar\in  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulator) 
Commission.  825  North  Capitol 
Street,  NE..  Washington,  DC  20426, 
(202) 208-1283. 

Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N'E..  Washington,  DC 
20426.  (202)  208-0666. 

SUPPtEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
NT.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300.  1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 

Order  Accepting  Data  Sets  and 
Implementation  Guide 

Issued  April  1,  1994. 

On  December  23,  1993,  the 
Commission  issued  a  final  rule  in  this 
proceeding  requiring  pipelines  to 
implement  standards  and  protocols  by 
June  1,  1994.'  The  rule  required 
pipelines  to  provide  information 
included  in  standardized  data  sets  on 
their  Electronic  Bulletin  Boards  and  to 
permit  users  to  download  this 
information  using  Electronic  Data 
Interchange  according  to  standards 
promulgated  by  the  American  National 
Standards  Institute  (ANSI)  Accredited 
Standards  Committee  (ASC)  XI 2. 


'  Standards  For  Electronic  Bulleiin  Boards 
Required  Under  part  284  Of  The  Commis.sior:'', 
Regulations.  Order  No.  563.  59  FR  516  ()an.  5. 
1994).  lU  FERC  Stats.  &  Regs.  Preambles  1  30.988 
(Dec.  23.  1993). 


In  the  rule,  the  Commission 
recognized  that  as  pipelines  began  the 
implementation  process,  they  might 
discover  that  changes  or  modifications 
to  the  standardized  data  sets  were 
necessary.  The  Commission  also 
recognized  that  an  ASC  X12 
implementation  guide  would  need  to  be 
developed  to  correspond  with  the  final 
data  sets.  The  revisions  to  the  data  sets 
and  the  implementation  guide  were  to 
be  developed  by  the  industry  Working 
Groups  that  had  been  working  on  these 
standards,  and  the  Working  Groups 
were  to  provide  the  required  dociunents 
to  the  Commission  in  sufficient  time  to 
permit  implementation  by  June  1,  1994. 
On  March  4,  1994,  Working  Groups  1 
&  2  filed  revised  capacity  relea.se  data 
sets  and  an  implementation  guide  for 
do«-nloading  these  data  sets  using 
Electronic  Data  Interchange  according  to 
ASC  X12  standards.  Public  notice  of  this 
filing  was  issued  on  Mar{;h  7, 1994,  with 
comments  due  by  March  15. 1994.  Only 
one  comment  was  received,  from  the 
National  Registry  of  Capacity  Rights, 
Inc.,  which  supported  acceptance  of  the 
date  sets. 

"Hie  Commission  is  accepting  the  data 
sets  and  implementation  guide  to  be 
implemented  by  the  pipelines  by  June  1. 
1994,  subject  to  the  order  on  rehearing 
in  this  proceeding.  Pipelines  should  not 
deley  implementation  of  the  data  sets 
until  the  Commission's  rehearing  order. 
Should  the  Commission  grant  rehearing 
and  eliminate  any  data  elements,  those 
fields  simply  would  be  left  blank.  If  the 
Commission  determines  to  add  fields  to 
the  data  sets,  the  Commission  will  not 
require  those  fields  to  be  implemented 
by  June  1.  1994.  The  Working  Groups 
would  be  given  the  opportunity  to 
design  the  new  data  fields  for  later 
implementation.  The  data  sets  will  be 
made  available  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  Street  as  soon 
as  is  possible. 

In  the  final  rule,  the  Commission 
required  pipelines  to  provide 
downloads  using  a  standard  ASCII 
format.  On  March  10,  1994,  public 
notice  was  given  of  an  ASCII  file 
structure  submitted  by  Enron  Gas 
Sen  ice.  with  comments  due  by  March 
17.  1994.  On  March  18,  1994.  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA)  filed  a  comment  to 
clarify  that  the  ASCII  file  structure  was 
not  a  consensus  product  of  the  Working 
Grcup.  INGAA  also  asserts  work  is 
underway  on  an  alternative  approach 
that  would  make  ASCII  files  available  to 
users  without  requiring  the  pipelines  to 
maintain  two  separate  standards,  ASC 
X12  and  ASQI.  Numerous  parties  also 
have  sought  rehearing  of  the 


requirement  to  provide  ASCII 
downloads. 

The  Commission  will  determine 
whether  to  require  an  ASCII  download, 
and  the  implementation  date  if  it  is 
required,  in  the  rehearing  order.  If  the 
industry  or  Working  Groups  formulate 
an  alternative  approach,  they  should 
inform  the  Commission  of  tliat  approach 
as  soon  as  possible. 

The  Commission  Orders 

The  data  sets  and  implementation 
guide  filed  on  March  4,  1994,  in  this 
proceeding  are  accepted  to  be 
implemented  by  June  1,  1994,  subject  to 
the  order  on  rehearing  in  this  docket. 

B)  the  Commission. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of  proposed 

amendment. 

SUMMARY:  OSM  is  announcing  its 
decision  to  approve  an  amendment  to 
the  approved  Utah  permanent 
regulatory  program  (the  Utah  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  30 
U.S.C.  1201-1328.  The  amendment 
consists  of  changes  to  provisions  of  the 
Utah  Coal  Mining  Rules  pertaining  to 
the  definitions  of  "affected  area," 
"road,"  and  "public  road."  The 
amendment  revises  the  Utah  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  April  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

II.  Submission  of  ProfKJsed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Utah  Program 

On  January  21,  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
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Utah  program  for  the  regulation  of  coal 
exploration  and  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  General 
background  information  on  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval,  appears  in  the  January  21, 
1981.  Federal  Register  (46  FR  5899). 
Actions  taken  subsequent  to  approval  of 
the  Utah  program  are  codified  at  30  CFR 
944.15,944.16.  and  944.30. 

II.  Submi.ssion  of  Proposed  Amendment 

By  letter  dated  September  17,  1992 
(administrative  record  No.  UT-782), 
Utah  submitted  to  OSM,  under  SMCRA 
and  the  Federal  regulations 
implementing  SMCRA  at  30  CFR 
chapter  VII  (the  Federal  regulations),  a 
proposed  amendment  to  the  Utah 
program.  Utah  submitted  the  proposed 
amendment  in  response  to  a  September 
4,  1992,  agreement  (administrative 
record  No.  UT-778)  between  Utah  and 
OSM  concerning  the  regulation  of  coal 
mine  access  and  haul  roads  (mine  roads) 
in  Utah  and  as  required  by  OSM  at  30 
CFR  944.16  (n)  and  (o).  The  proposed 
amendment  consists  of  revised 
definitions  of  the  terms  "affected  area," 
"road."  and  "public  road"  at  Utah 
Administrative  Rule  (Utah  Admin.  R.) 
645-100-200. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
16.  1992.  Federal  Register  (57  FR 
54032),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  offered 
to  hold  a  hearing  on  the  substantive 
adequacy  of  the  proposed  amendment 
(administrative  record  No.  UT-800). 
The  public  comment  period  closed  on 
December  16. 1992. 

Following  the  close  of  the  comment 
period  and  during  its  review  of  the 
proposed  amendment.  OSM  identified 
certain  concerns  regarding  whether  the 
proposed  amendment  was.  as  required 
by  30  CFR  732.15(a).  in  accordance  with 
SMCRA  and  consistent  with  the  Federal 
regulations.  OSM  notified  Utah  of  these 
concerns  by  letter  dated  January  21. 
1993  (administrative  record  No.  UT- 
817). 

By  letter  dated  February  16. 1993. 
Utah  submitted  to  OSM  additional 
material,  including  a  revision  to  the 
proposed  amendment  (administrative 
record  No.  UT-824).  However.  OSM 
identified  certain  concerns  with  this 
revision  and  notified  Utah  of  these 
concerns  by  telephone  on  March  4. 1993 
(administrative  record  No.  UT-825). 

By  letter  dated  March  24. 1993.  Utah 
submitted  to  OSM  additional  revisions 
to  the  proposed  amendment 
(administrative  record  No.  UT-827). 


OSM  announced  receipt  of  the  March 
24.  1993,  revisions  to  the  proposed 
amendment  in  the  April  8,  1993. 
Federal  Register  (58  FR  18187),  and,  in 
the  same  notice,  reopened  the  public 
comment  period  on  the  revised 
proposed  amendment  (administrative 
record  No.  UT-830).  The  comment 
period  ended  on  April  23,  1993. 

By  letter  to  Utah  dated  May  19. 1993 
(administrative  record  No.  UT-842), 
OSM  found  that  provision  II.l  of  the 
September  4,  1992,  agreement  was  not 
valid.  In  addition.  OSM  qualified  the 
applicability  of  provision  II.2  of  the 
same  agreement. 

By  letter  dated  June  22, 1993 
(administrative  record  No.  UT-847), 
Utah  responded  fo  OSM's  May  19.  1993, 
letter  and  stated  its  interpretation  of  and 
intentions  with  respect  to  the  September 
4,  1992,  agreement. 

By  letter  dated  July  1,  1993 
(administrative  record  No.  UT-845).  the 
Joint  National  Coal  Association/ 
American  Mining  Congress  Committee 
on  Surface  Mining  Regulations 
requested  that  OSM  reopen  the 
comment  period  for  Utah's  proposed 
amendment  to  allow  additional  public 
comment  on  the  effect  of  OSM's  May  19. 
1993,  letter  on  the  September  4,  1992. 
agreement  and  the  proposed 
amendment. 

OSM  published  a  notice  in  the  July 
29.  1993,  Federal  Register  (58  FR 
40608)  reopening  and  extending  the 
public  comment  period  to  allow  the 
public  the  opportunity  to  comment  on 
the  effect  that  the  invalid  part  of  the 
September  4,  1992,  agreement  would 
have  on  Utah's  proposed  amendment 
(administrative  record  No.  UT-850). 
The  extended  public  comment  period 
ended  on  August  13. 1993.  The 
proposed  amendment,  as  revised  on 
March  24.  1993.  is  the  subject  of  this 
notice. 

III.  Director's  Findings 

Altera  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  the  Director 
finds  that  Utah's  proposed  amendment 
to  its  definitions  of  "affected  area." 
"road."  and  "public  road."  as  submitted 
by  Utah  on  September  17, 1992.  and  as 
revised  by  it  on  March  24, 1993.  is  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

A.  Background  on  Proposed 
Amendment 

On  Februairy  25. 1991,  Utah  adopted 
certain  revisions  to  its  definitions  of 
"road"  and  "public  road"  at  Utah 
Admin.  R.  645-100-200.  along  with  a 
supplemental  policy  statement.  On 
March  1. 1991.  Utah,  as  required  by  30 


CFR  732.17.  submitted  those  revisions 
and  the  supplemental  policy  statement 
to  OSM  for  approval  (administrative 
record  No.  UT-610). 

OSM  did  not  approve  in  part  the 
March  1. 1991,  submittal  in  a  final  rule 
published  in  the  Federal  Register  (56 
FR  58846,  November  22.  1991)  (the  final 
roads  rule).  In  the  final  roads  rule,  OSM 
found  that  the  definition  of  "surface 
coal  mining  operations"  at  section 
701(28)  of  SMCRA.  30  U.S.C.  1291(28). 
and  its  counterpart  in  the  Utah  program 
require  the  regulation  of  certain  public 
roads (56  FR  58846, 68847-49, 
November  22.  1991).  OSM  also  found 
that,  when  determining  whether  a  road 
is  subject  to  regulation  under  SMCRA 
and  the  Utah  program,  the  regulator>' 
authority  must  consider  the  extent  and 
effect  of  the  mining-related  use  of  the 
road  (56  FR  58846.  58847-49,  58851-52. 
58854-55,  November  22.  1991).  Based 
on  these  findings,  OSM  did  not  approve 
Utah's  revision  to  its  definition  of 
"road"  and  its  supplemental  policy 
statement  because,  when  considered 
together,  they  would  have  exempted  all 
public  roads  from  regulation,  regardless 
of  their  mining-related  use  (56  FR 
58846,  58847-49,  November  22.  1991). 
OSM  approved  Utah's  revision  to  its 
definition  of  "public  road."  but  only  in 
the  limited  context  of  the  rules  in  the 
Utah  program  for  designating  lands 
unsuitable  for  mining  (56  FR  58846, 
58849-50.  November  22. 1991).  OSM 
also  required  Utah  to  make  certain 
amendments  to  its  regulatory  definitions 
of  "road"  and  "public  road"  and  to 
withdraw  its  supplemental  policy 
statement  (56  FR  58846,  58857-58. 
November  22. 1992.)  These  required 
program  amendments  are  codified  at  30 
CFR  944.16  (n)  and  (o). 

On  January  17. 1992.  Utah  brought  an 
action  in  the  U.S.  District  Court  for  the 
District  of  Utah,  pursuant  to  section  526 
of  SMCRA.  for  judicial  review  of  the 
final  roads  rule  [Utah  v.  Lujan,  No.  92- 
C-063-G  (D.  Utah)).  On  September  4. 
1992.  OSM  and  Utah  resolved  Utah  v. 
Lujan  by  entering  into  an  agreement  (the 
September  4.  1992,  agreement).  Under 
the  September  4. 1992.  agreement.  Utah 
agreed,  among  other  things,  to  withdraw 
its  claims  in  Utah  v.  Lujan,  confirm  the 
withdrawal,  effective  December  5. 1991, 
from  the  Utah  program  of  its 
supplemental  policy  statement,  and  fo 
submit  to  OSM  a  proposed  amendment 
to  the  Utah  program  that  would  revise 
the  definitions  of  "affected  area," 
"road,"  and  "public  road"  at  Utah 
Admin.  R.  645-100-200  to  read  the 
same  as  the  corresponding  definitions  in 
the  Federal  regulations  at  30  CFR  701.5 
and  761.5.  For  its  part.  OSM  agreed  to 
a  blanket  exemption  of  certain  Utah 
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mine  roads  from  regulation  under 
SMOIA  and  the  Utah  program. 

Pursuant  to  the  September  4, 1992. 
agreement,  Utah  filed  a  motion  with  the 
district  court  to  dismiss  Utah  v.  Lujan. 
However,  Utah  did  not  submit  the 
agreement  to  the  court  for  review  or 
approval.  On  September  24. 1992.  the 
court  granted  Utah's  motion  and 
dismissed  the  case  with  prejudice.  Also 
pursuant  to  the  agreement.  Utah 
submitted  to  OSM  the  jyroposed 
amendment  that  is  the  subject  of  this 
notice.  Subsequently.  OSM  sent  to  Utah 
a  letter  dated  May  19, 1993.  invalidating 
the  September  4, 1992.  agreement  to  the 
extent  that  it  exempted  certain  mine 
roads  existing  on  September  4, 1992, 
from  regulation  under  SMCRA 
(administrative  record  No.  UT-842). 

B.  Description  of  Proposed  Amendment 

As  noted  above.  Utah  proposed  to 
revise  its  definitioas  of  "affected  area." 
"road."  and  "public  road"  at  Utah 
Admin.  R.  645-100-200.  Specifically, 
Utah  proposed  to  revise  its  definition  of 
"affected  area"  as  follows,  with  the 
italicized  language  to  be  added: 

"Affected  area"  inetns  any  land  or  water 
surface  area  which  is  used  to  facilitate,  or  is 
physically  altered  by,  coal  mining  and 
reclamation  op>eratians.  The  affected  area 
includes  the  disturbed  area:  any  area  upon 
which  coal  mining  and  reclamation 
operations  are  conducted:  any  adjacent  lands 
the  use  of  which  is  incidental  to  coal  mining 
and  reclamation  operations;  all  areas  covered 
by  new  or  existing  roads  used  to  gain  access 
to.  or  for  hauling  coal  to  or  from,  coal  mining 
and  reclamation  operations,  except  as 
provided  in  this  definition;  any  area  covered 
by  surface  excavations,  workings, 
impoundments,  dams,  ventilation  shafts. 
entryways.  refuse  lianks,  dumps,  stockpiles. 
overburden  piles,  spoil  banks,  culm  banks, 
tailings,  holes  or  depressions,  repair  areas, 
storage  areas,  shipping  areas:  any  areas  upon 
which  are  sited  structures,  facilities,  or  other 
property  material  on  the  surface  resulting 
from,  or  incident  to,  coal  mining  and 
reclamation  operations:  and  the  area  located 
above  underground  workings.  The  affected 
area  shall  include  every  road  used  for 
purposes  of  access  to.  or  for  hauling  coal  to 
or  from,  coal  mining  and  reclamation 
operations,  unless  the  road  (a)  was 
designated  as  a  public  road  pursuant  to  the 
laws  of  the  jurisdiction  in  which  it  is  located, 
(b)  is  maintained  with  public  funds  and 
constructed  in  a  manner  similar  to  other 
public  roads  of  the  same  classification  within 
the  jurisdiction:  and  (c)  there  is  substantial 
(more  than  incidental)  public  use.  Editorial 
Note:  The  definition  of  Affected  area,  insofar 
as  it  excludes  roads  which  are  included  in 
the  definition  of  Surface  coal  mining 
operations,  was  suspended  at  51  FB  41960. 
Nov.  20,  1986.  Accordingly,  Utah  suspends 
the  definition  of  Affected  Area  insofar  as  it 
excludes  roads  which  are  included  in  the 
definition  of  "coal  mining  and  reclamation 
operations." 


Utah  proposed  to  revise  its  definition 
of  "road"  as  follows,  with  the 
capitalized  language  in  brackets  to  be 
removed  and  the  italicized  language  to 
be  added: 

"Roed"  means  a  surface  right-of-way  for 
purposes  of  travel  by  land  vehicles  used  in 
(COAL  EXPLORATION  OR]  coal  mining  and 
reclaraation  operations  or  coal  exploration.  A 
road  oonsists  of  the  entire  area  within  the 
right-of-way.  including  the  roadbed, 
shoulders,  parking  and  side  areas, 
approaches,  structures,  ditches,  and  surface. 
The  term  includes  access  and  haulroads 
constiucted,  used,  reconstructed,  improved, 
or  maintained  kx  use  in  fCOAL 
EXPLORATION,  OR  WITHIN  THE 
AFFECTED  AREA  OF]  coal  mining  and 
reclamation  operations  or  coal  exploration. 
including  use  by  coal  hauling  vehicles 
(LEADING!  to  and  from  transfer,  processing, 
or  storage  areas.  The  term  does  not  include 
(ROADSI  ramps  and  routes  of  travel  within 
the  immediate  mining  (PIT)  area  or  within 
spoil  or  coal  mine  waste  disposal  areas. 

Finally.  Utah  proposed  to  revise  its 
definition  of  "public  road"  as  follows, 
with  the  capitaUzed  language  in 
brackets  to  be  removed  and  the 
italicized  language  to  be  added: 

"Public  road",  for  the  purposes  of  part 
R645-1 03-200.  R645-301-521.123.  and 
B645-301-S21.133  means  a  road  (a)  which 
has  been  designated  as  a  public  road 
pursuant  to  the  laws  of  the  jurisdiction  in 
which  it  is  located  |,1:  (b)  which  is 
maintained  with  public  funds  in  a  manner 
similar  to  other  public  roads  of  the  same 
classification  within  the  jurisdiction  (,  AND]; 
(c)  for  which  there  is  sutKtantia!  (more  than 
incidental)  public  use:  and  (d)  which  meets 
road  classification  standards  for  other  public 
roads  of  the  same  classification  in  the  local 
jurisdiction. 

C.  Specific  Findings 

Far  the  following  reasons.  OSM  finds 
that  Utah's  proposed  amendment  to  its 
definitions  of  "affected  area."  "road." 
and  "public  road"  at  Utah  Admin.  R. 
645-100-200  is  in  accordance  with 
SMCRA  and  consistent  with  the  Federal 
regulations.  OSM  finds  that,  except  for 
some  differences  in  wording,  Utah's 
proposed  amendment  to  its  definitions 
of  "affected  area."  "road."  and  "public 
road"  at  Utah  Admin.  R.  645-100-200 
is  substantively  identical  to  the 
corresponding  Federal  definitions  of 
"affected  area"  and  "road"  at  30  CFR 
701.5  and  "public  road"  at  30  CFR 
761.5.  As  discussed  below,  these 
differences  in  wording  are  necessary  to 
maintain  consistency  throughout  Utah's 
regulations  and  make  the  proposed 
amendment  conform  to  the  Utah 
program. 

1.  Definition  of  "Affected  Area" 

As  noted  above.  Utah's  proposed 
amendment  to  its  definition  of  "affected 


area"  at  Utah  Admin.  R.  645-100-200 
states,  in  part,  as  follows: 

Editorial  Note:  The  definition  of  Affected 
area,  insofar  as  it  excludes  roads  which  are 
included  in  the  definition  of  Surface  coal 
mining  operations,  was  suspended  at  51  FR 
41960,  Nov.  20, 1986.  Accordingly,  Utah 
suspends  the  definition  of  Affected  Area 
insofar  as  it  excludes  roads  which  are 
included  in  the  definition  of  "coal  mining 
and  reclamation  operations." 

In  this  note,  Utah  suspended  its 
definition  of  "affected  area"  insofar  as  it 
excluded  roads  that  were  included  in 
the  definition  of  "coal  mining  and 
reclamation  operations"  at  Utah  Admin. 
R.  645-100-200.  This  is  consistent  with 
the  November  20, 1986,  partial 
suspension  of  the  Federal  definition  of 
"affected  area"  (51  FR  41960). 

A  difference  between  Utah's  proposed 
definition  of  "affected  area"  and  its 
Federal  regulatory  counterpart  is  that 
Utah's  proposed  definition  of  "affected 
area"  uses  the  term  "coal  mining  and 
reclamation  operations.  "  while  the 
Federal  definition  of  "affected  area" 
uses  the  term  "surface  coal  mining  and 
reclamation  operations."  This 
difference,  however,  is  not  substantive. 
The  Utah  regulatory  terra  "coal  mining 
and  reclamation  operations."  as  defined 
at  Utah  Admin.  R  645-100-200,  is 
substantively  identical  to  the  Federal 
regulatory  term  "surface  coal  mining 
operations."  as  defined  at  30  CFR  700.5. 
In  addition,  the  Utah  regulatory  term 
"coal  mining  and  reclamation 
operations"  specifically  incorporates  the 
term  "surface  coal  mining  and 
reclamation  operations."  which  is 
defined  at  Utah  Code  Aimotated 
(U.C.A.)  40-10-3(17).  The  Utah 
statutory  definition  of  "surface  coal 
mining  and  reclamation  operations"  is 
substantively  identical  to  the 
corresponding  Federal  statutory 
definition  of  "surface  coal  mining  and 
reclamation  operations"  at  section 
701(27)  of  SMCRA  and  the  Federal 
regulator)'  definition  of  that  term  at  30 
CFR  700.5.  Furthermore,  the  term  "coal 
mining  and  reclamation  operations"  is 
used  throughout  Utah's  regulations  at 
Utah  Admin.  R  645.  which  implement 
the  provisions  of  the  Utah  Coal  Mining 
and  Reclamation  Act  (the  State  Act)  at 
Title  40.  Chapter  10.  of  the  U.C.A.  Thus, 
the  use  of  the  term  "coal  mining  and 
reclamation  operations"  in  Utah's 
proposed  definition  of  "a^ected  area"  is 
both  consistent  with  Utah's  regulations 
at  Utah  Admin.  R  645  and  is  consistent 
with  and  no  less  effective  than  the  term 
"surface  coal  mining  and  reclamation 
operations."  as  used  in  the  Federal 
definition  of  "affected  area." 

For  the  reasons  stated  above,  the 
Director  approves  Utah's  proposed 
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amendment  to  the  term  "affected  area" 
at  Utah  Admin.  R.  645-100-200. 

2.  Definition  of  "Road" 

The  only  difference  between  Utah's 
proposed  definition  of  "road"  at  Utah 
Admin.  R.  645-100-200  and  the  Federal 
definition  of  "road"  at  30  CFR  701.5  is 
that  Utah  uses  the  teim  "coal  mining 
and  reclamation  operations"  in  its 
definition,  while  the  Federal  definition 
of  "road"  uses  the  term  "surface  coal 
mining  and  reclamation  operations."  As 
discussed  in  finding  No.  III.C.l.  above, 
this  difference  is  not  substantive.  Thus, 
Utah's  use  of  the  term  "coal  mining  and 
reclamation  operations"  in  its  proposed 
definition  of  "road"  is  consistent  with 
and  no  less  effective  than  the  Federal 
definition  of  "road."  In  addition,  as  was 
discussed  in  item  No.  III.A.  above,  Utah 
agreed,  as  part  of  the  September  4,  1992, 
agreement  (provision  1.2. a.),  to  conform 
the  withdrawal  of  its  supplemental 
policy  statement.  By  letter  dated  June 
10,  1992,  Utah  notified  OSM  that  the 
Board  of  Oil,  Gas  and  Mining  did,  in 
fact,  withdraw  the  supplemental  policy 
statement,  effective  December  5,  1991 
(administrative  record  No.  UT-771). 
Accordingly,  the  Director  approves 
Utah's  proposed  amendment  to  the  term 
"road"  at  Utah  Admin.  R.  645-100-200, 
accepts  Utah's  wdthdrawal  of  the 
supplemental  policy  statement,  and 
removes  the  required  amendments 
codified  at  30  CFR  944.16(n)(l)  and  (2). 

3.  Definition  of  "Public  Road" 

Utah's  proposed  definition  of  "pubfic 
road"  at  Utah  Admin.  R.  645-100-200. 
among  other  things,  adds  language  that 
limits  the  use  of  tiiis  term  to  the 
purposes  of  parts  Utah  Admin.  R.  645- 
103-200.  645-301-521.123,  and  645- 
301-521.133.  These  parts  of  the  Utah 
program  contain  rules  for  designating 
lands  unsuitable  for  coal  mining  and 
reclamation  operations.  Thus,  Utah's 
proposed  definition  of  "pubUc  road"  is 
applicable  only  to  the  Utah  rules  for 
designating  lands  unsuitable  for  such 
mining.  This  limitation  is  consistent 
with  the  Federal  definition  of  "public 
road"  at  30  CFR  761.5,  which  apphes 
only  in  the  limited  context  of  areas 
designated  by  Act  of  Congress  as  being 
unsuitable  for  surface  coal  mining 
operations  (56  FR  58846,  58849, 
November  22,  1991).  Thus,  Utah's 
proposed  addition  of  the  above- 
referenced  language  to  its  definition  of 
"public  road"  at  Utah  Admin.  R.  645- 
100-200  is  consistent  with  and  no  less 
effective  than  the  Federal  definition  of 
"public  road"  at  30  CFR  761.5.  The 
Director  approves  Utah's  proposed 
amendment  to  the  term  "public  road" 


and  removes  the  required  amendment  at 
30CFR944.16(o). 

rv.  Summary  and  Disposition  of 
Comments 


A.  Public  Comments 

1.  Support  for  Utah's  Proposed 
Amendment:  Processing  of 
Amendments 

Two  commenters  said  they  supported 
the  proposed  amendments  and 
encouraged  their  approval  as  quickly  as 
possible.  The  commenters  further  noted 
that  approval  of  these  definitions,  which 
are  identical  to  the  Federal  definitions, 
vnll  remove  any  ambiguity  recognized 
with  respect  to  Utah's  responsibilities  to 
permit  roads  used  primarily  for  coal 
mining  purposes.  In  addition,  the 
commenters  stated  that, according  to 
OSM  regulations  at  30  CFR  732.17(h)(7), 
approval  of  the  proposed  amendments 
was  required  by  January  15,  1993,  30 
days  after  the  close  of  the  comnlfent 
period  (December  16, 1992),  and  that  in 
doing  so,  OSM  must,  as  required  by  30 
CFR  732.17(h)(10),  apply  the  criteria  set 
forth  in  30  CFR  732.15  when 
determining  whether  to  approve  such 
amendment.  Finally,  the  commenters 
said  that  because  the  proposed 
amendments  are  identical  to  the  existing 
Federal  regulations,  there  should  be  no 
question  that  the  amendments  should  be 
approved  within  the  mandatory  30-day 
time  period. 

OSM  conciu^  with  the  commenter's 
interpretation  regarding  the  above-cited 
Federal  regulations.  However,  OSM  also 
believes  it  necessary  to  provide 
clarification  regarding  the  applicability 
of  amendment  processing  procedures 
and  the  comment  that  approval  of  the 
proposed  amendments  was  required  by 
January  15, 1993.  30  days  after  the  close 
of  the  comment  period  following 
publication  of  the  proposed  rule  notice 
in  the  Federal  Register. 

Each  State  program  amendment  raises 
different  legal  and  technical  issues  that 
require  differing  levels  of  analysis. 
Therefore,  unless  a  proposed 
amendment  is  a  verbatim  copy  of  the 
comparable  Federal  regulation,  it  may 
require  extensive  review  and  analysis  by 
Federal  authorities  in  consultation  with 
their  State  counterparts.  The  process 
involves  review  of  widely  varying 
amendments  that  must  comport  with 
Federal  and  State  laws  and  court  cases. 
Rather  than  simply  disapprove  a 
deficient  proposal,  OSM  attempts  to 
work  with  the  State  to  bring  the 
proposal  up  to  a  level  where  it  is 
comparable  to  and  no  less  effective  than 
the  Federal  regulations.  This  process 
can  be  time  consuming.  Thus,  the 


potential  for  delays  in  the  process  is  a 
constant. 
With  respect  to  Utah's  September  17. 

1992,  proposed  amendment,  OSM 
identified  deficiencies  regarding  Utah's 
definitions  of  "affected  area."  "road," 
and  "public  road."  Accordingly,  OSM 
notified  Utah  of  the  deficiencies  by  an 
issue  letter  dated  January  21, 1993.  The 
issue  letter  provided  Utaii  with  an 
opportunity  to  correct  the  specified 
deficiencies.  Utah  responded  to  the 
issue  letter  in  a  revised  amendment 
dated  March  24,  1993.  OSM  then 
annoimced  receipt  of  the  revised 
proposed  amendment  in  the  April  8, 

1993,  Federal  Register  (58  FR  18187), 
and,  in  the  same  notice,  reopened  and 
extended  the  public  conunent  period  for 
15  days.  The  extended  comment  period 
closed  on  April  23. 1993.  Therefore, 
according  to  OSM  regulations  at  30  CFR 
732.17(h)(7),  approval  or  disapproval  of 
Utah's  proposed  amendment  was 
required  by  May  24, 1993,  the  first  work 
day  30  days  after  the  close  of  the 
extended  comment  period. 

However,  v^ith  respect  to  timely 
processing  of  amendments,  the  general 
rule  is  that  a  statutory  or  regulatory  time 
period  for  agency  action  is  not 
mandatory  unless  it  specifies  a 
consequence  for  the  agency's  failure  to 
meet  the  prescribed  deadline.  Where  no 
such  consequence  is  specified,  the  time 
period  is  regarded  as  directory  only, 
intended  to  guide  agency  procedures 
but  not  to  set  inflexible  requirements. 
(See,  Brock  v.  Pierce  County,  476  U.S. 
253,  259,  106  S.  Ct  1834,  1838.  90  L. 
Ed.  248.  255  (1986);  In  rv  Ban- 
Laboratories,  Inc.,  930  F.2d  72,  74  (D.C. 
Cir.  1991);  and,  lA  N.  Singer. 
Sutherland  Statutory  Construction 
§  25.03  (5th  ed.  1991)). 

In  the  case  of  the  State  program 
amendment  process,  the  regulation  at  30 
CFR  732.17(h)(7).  which  requires  OSM 
to  approve  or  disapprove  the  proposed 
amendment  within  30  days  of  the  close 
of  the  comment  period,  and  the 
regulation  at  30  CFR  732.17(h)(13), 
which  establishes  the  6-month  period 
for  the  completion  of  action  on  State 
program  amendments,  do  not  impose 
any  consequence  in  the  event  OSM  fails 
to  meet  the  deadlines.  Thus,  these 
deadlines  are  directory,  rather  than 
mandatory. 

2.  Additional  Support  for  Utah's 
Proposed  Amendment 

One  commenter,  who  resides  in  a 
rural  county  in  Utah  that  contains 
extensive  coal  reserves,  responded  with 
support  of  Utah's  proposed  amendment. 
The  commenter  further  noted  that  (1) 
because  of  the  small  population  base 
and  large  geographic  parameters  of  the 
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county,  which  contains  mostly  Federal 
lands,  it  is  important  to  have  Utah's 
proposed  definitions  in  place  in  order  to 
develop  the  local  economy  and  (2)  the 
coal  mining  industry  is  a  large  part  of 
the  local  economy  providing 
employment  for  the  citizens  of  the  area. 
OSM  acknowledges  these  comments. 

3.  Terms  of  the  September  4, 1992. 
Agreement 

Several  commenters  expressed 
concerns  about  the  September  4, 1992, 
agreement.  That  agreement  provides  in 
pertinent  part  as  follows: 

1.  The  [Utah]  Division  {of  Oil,  Gas  and 
Mining]  agrees  to: 

2.  In  recognition  of  the  direction  of  the 
Director  of  OSM  as  set  forth  in  OSM's  final 
rule  published  on  November  22. 1991.  56  FR 
58846  (the  final  rule): 

***** 

b.  Submit  a  program  amendment  of  the 
Division's  definition  of  the  terra  "Road",  to 
read  the  same  as  the  corresponding  federal 
deHnition  at  30CFR  701.5; 

c.  Submit  a  program  amendment  of  the 
Division's  definition  of  the  term  "Public 
Road",  to  read  the  same  as  the  corresponding 
federal  definition  at  30  CFR  761.5  and,  in 
addition,  provide  that  the  definition  applies 
only  in  the  context  of  Utah  Admin.  R645- 
103-100,  et  seq..  Areas  unsuitable  for  Coal 
Mining  and  Reclamation  Operations:  and 

d.  Submit  a  program  amendment  of  the 
Division's  definition  of  the  term  "Affected 
Area"  to  read  the  same  as  the  corresponding 
federal  definition  at  30  CTR  701.5. 

II.  OSM  and  the  Division  agree  that: 

1.  If  a  road  in  Utah  has  not  previously  been 
determined  to  be  part  of  an  existing  surface 
coal  mining  operation,  the  road  will  not  be 
required  to  be  included  within  a  permit, 
based  on  current  federal  statute  and 
regulations  and  the  current  Utah  statute  and 
rules:  and 

2.  With  respect  to  any  application  for  a 
permit  to  conduct  surface  coal  mining  and 
reclamation  operations  under  the  Utah  Coal 
Regulatory  Program,  including  any 
application  pending  at  the  time  of  this 
agreement,  the  state  will  apply  the  Utah 
statute  and  rules  existing  on  the  date  of 
permit  approval. 

One  comrhenter  asserted  that  the 
Federal  regulator)'  definitions  of  "road," 
"public  road,"  and  "affected  area,"  and 
Utah's  proposed  amendment  to  its 
regulatory  definitions  of  those  terms,  do 
not  clearly  define  OSM's  and  Utah's 
jurisdiction  over  public  roads.  The 
commenter  stated  that  until  OSM  and 
Utah  clarifj'  their  jurisdiction  over 
public  roads,  they  must  only  impose  on 
operators  regulations  that  conform  to 
the  specific  terms  of  the  September  4, 
1992,  agreement.  The  conunenter  noted 
that  this  agreement  requires  Utah  to 
submit  to  OSM  a  program  amendment 
to  Utah's  regulatory  definitions  of 


"road,"  "pubUc  road."  and  "affected 
area"  that  "reads  the  same  as"  the 
corresponding  Federal  regulatory 
definitions  of  those  terms.  In  line  with 
this  position,  the  commenter  stated  that 
Utah's  proposed  amendment  must  be 
changed  because  the  proposed 
definitions  of  "road,"  "public  road," 
and  "affected  area"  use  terms,  such  as 
"coal  mining  and  reclamation 
operations,"  that  are  not  conteuned  in 
the  corresponding  Federal  regulatory 
definitions  of  "road."  "public  road," 
and  "affected  area."  Alternatively,  the 
commenter  stated  that  OSM  may 
approve  Utah's  proposed  amendment, 
but  only  after  OSM  formally  changes  its 
own  regulatory  definitions  of  "road," 
"public  road,"  and  "affected  area"  to 
use  such  terms  as  "coal  mining  and 
reclamation  operations."  Also,  the 
facilitate  this  position,  the  commenter 
stated  that  OSM's  and  Utah's 
regulations  must  be  modified  to  include 
the  specific  terms  of  the  September  4, 
1992,  agreement.  Two  additional 
commenters  stated  that,  in  accordance 
with  the  September  4,  1992,  agreement, 
all  Utah  mine  roads  existing  as  of  that 
date  were  "grandfathered,"  i.e., 
exempted  from  regulation.  The 
commenters  further  said  that  under  that 
agreement,  if  a  road  had  not  been 
included  within  a  permitted  surface 
coal  mining  operation  prior  to 
September  4, 1992,  it  will  not  be 
incorporated  into  a  permit.  The 
commenters  then  requested  that  the 
Utah  program  be  amended  to 
specifically  incorporate  this  grandfather 
provision. 

OSM  agrees  with  the  comment  that 
the  Federal  regulatory  definitions  of 
"road,"  "pubhc  road,"  and  "affected 
area,"  and  Utah's  proposed  amendment 
to  its  regulatory  definitions  of  those 
terras,  do  not,  respectively,  clearly 
define  OSM's  and  Utah's  jurisdiction 
over  public  roads.  Those  definitions, 
however,  do  not  purport,  in  and  of 
themselves,  to  define  jurisdiction  over 
public  roads.  In  the  preamble  to  the 
final  roads  rule,  OSM  said  that  it 
currently  relies  on  the  applicable 
language  of  the  Federal  definitions  of 
"surface  coal  mining  operations"  at 
section  710(28)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  700.5,  and 
that  Utah  must,  among  other  things,  also 
rely  on  its  statutory  definition  of  that 
term  at  U.C.A.  40-10-3(18)  in 
determining  jurisdiction  over  public 
roads  (56  FR  58846,  58848-49. 
November  22.  1991).  Also,  in  the  final 
roads  rule,  as  discussed  under  part  III.A. 
of  this  notice,  OSM  found  that,  when 
determining  whether  a  pubUc  road  is 
sulnect  to  regulation  under  SMCRA  and 


the  Utah  program,  the  regulatory 
authority  must  consider  the  extent  and 
effect  of  the  mining-related  use  of  the 
road  (56  FR  58846,  58847-49,  58851-52, 
58854-55,  November  22, 1991).  Thus, 
OSM's  and  Utah's  jurisdiction  over 
public  roads  is  determined, 
respectively,  under  the  Federal  and 
Utah  definitions  of  "surface  coal  mining 
operations"  and  other  guidance  such  as 
the  preamble  to  the  final  roads  rule. 

OSM  disagrees  with  the  comment  that 
the  Federal  and  Utah  regulatory 
definitions  of  "road,"  "public  road." 
and  "affected  area"  must  literally  "read 
the  same."  Pursuant  to  30  CFR 
732.15(a).  OSM  may  approve  a  proposed 
amendment  to  a  State  program  if.  among 
other  things,  the  proposed  amendment 
is  in  accordance  with  SMCRA  and 
consistent  with  the  Federal  regulations 
implementing  SMCRA.  OSM  interprets 
paragraphs  I.2.b..  c.  and  d.  of  the 
September  4, 1992.  agreement  to  only 
require  Utah  to  submit  to  OSM  a 
proposed  amendment  meeting  those 
requirements.  For  the  reasons  discussed 
above  imder  part  III  of  this  notice.  OSM 
finds  that  Utah's  proposed  amendment 
meets,  upon  the  stated  conditions,  the 
requirements  of  30  CFR  732.15(a)  and 
provisions  I.2.h..  c,  and  d.  of  the 
September  4. 1992.  agreement. 

OSM  disagrees  with  the  comment  that 
the  Federal  and  Utah  regulations  must 
be  modified  to  include  the  specific 
terms  of  the  September  4, 1992. 
agreement.  Nothing  in  SMCRA,  the 
Federal  regulations,  the  Utah  program, 
or  the  September  4, 1992,  agreement 
requires  Utah  or  OSM  to  modify  their 
respective  regulations  to  include 
specific  terms  of  that  agreement. 

In  addition.  OSM  notified  Utah,  by 
letter  dated  May  19, 1993,  of  its 
determination  that  paragraph  II. 1.  of  the 
September  4, 1992,  agreement,  which 
would  have  exempted  certain  Utah 
mine  roads  from  regulation  under 
SMCRA  and  the  Utah  program,  is 
contrary  to  law  and  thus  is  not  binding 
on  OSM.  The  September  4, 1992, 
agreement  was  not  reviewed,  approved, 
or  adopted  by  the  court  in  Utah  v. 
Lujan.  Thus,  it  is  nothing  more  than  a 
contract  between  OSM  and  Utah.  Under 
general  contract  law,  a  Federal  agency 
cannot  contract  with  a  body  it  regulates 
in  a  manner  contrary  to  its  statutory 
authority  or  in  a  manner  that  does  not 
give  full  effect  to  the  intent  of  the 
Congress  (Board  of  Directors  and 
Officers,  Forbes  Federal  Credit  Union  v. 
National  Credit  Union  Admin.,  477  F.2d 
777.  784  (10th  Cir.  1973)).  Contracts 
entered  in  violation  of  statutory  or 
regulatory  law  are  imenforceable  if 
enforcement  would  "offend  the 
essential  purpose  of  the  enactment" 
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(United  States  v.  Mississippi  Valley  Co., 
3B4  U.S.  520,  563  (1961).  See  also  Quinn 
V.  Gulf  Western  Corp.,  644  F.2d  89.  93- 
94  (2d  Cir.  1981):  D.M.  Yates,  74  IBLA 
159, 161  (1983).  See  generally  E. 
Famsworth.  Contracts  sections  5.5-5  6 
(2d  ed.  1982);  15  S.  Williston,  Contracts 
section  1763  (.3d  ed.  1972)).  In  other 
words,  OSM  is  free  to  enter  into 
contracts  or  agreements  with  other 
parties,  but  when  a  provision  of  a 
contract  or  egreement  conflicts  with 
OSM's  statutory  responsibilities  under 
SMCRA  such  that  its  enforcement 
would  offend  an  essential  purpose  of 
SMCRA,  that  provision  is 
unenforceable. 

Under  paragraph  11. 1.  of  the 
September  4.  1992.  agreement,  Utah  and 
OSM  agreed  to  a  blanket  exemption 
from  regulation  under  SMCRA  and  the 
Utah  program  of  all  unpermitted  mine 
roads  existing  prior  to  September  4, 
1992.  SMCRA  jurisdiction  over  mine 
roads  derives  from  the  statutory 
definition  of  the  term  "surface  coal 
mining  operations"  at  section  701(28). 
SMCRA  defines  this  term,  in  pertinent 
part,  to  mean: 

(A)  Activities  conducted  on  the  surface  of 
lands  In  connection  with  a  surface  coal  mine 
•   •   •;and 

(B)  the  areas  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  Such  areas  shall  also 
Include  '   '  '  all  lands  affected  by  the 
construction  of  new  roads  to  gain  access  to 
the  site  of  those  activities  and  for  haulage 


Jemphasis  added).  This  definition  of 
"surface  coal  mining  operations"  is 
substantively  identical  to  the  Federal 
regulatory  definition  of  that  term  at  30 
CFR  700.5  and  Utah's  statutory 
definition  of  that  term  at  U.C.A.  40-10- 
3(18). 

Under  those  definitions,  OSM  and 
Utah  are  required  to  regulate  certain 
mine  roads,  based,  in  part,  on  the  extent 
and  effect  of  mining-related  use  of  the 
road  (see  56  FR  at  58847-49  (1991);  55 
FR  13773,  13775  (1990);  53  FR  54190, 
54192  (1988)).  Nothing  in  SMCRA  or  the 
Utah  program  provides  for  a  blanket 
exemption  of  mine  roads  from 
regulation.  To  the  contrary,  jurisdiction 
over  mine  roads  must  be  made  on  a 
case-by-case  basis  (see  56  FR  at  58848 
(1991);  55  FR  13773, 13775  (1990);  53 
FR  54190.  54193  (1988)). 

By  granting  a  blanket  exemption  to 
existing,  unpermitted  mine  roads 
without  any  consideration  given  to  the 
amount  of  their  mining-related  use. 
paragraph  II.l.  of  the  September  4, 1992. 
agreement  would  have  exempted  roads 
which,  under  SMCRA  and  the  Utah 
program,  OSM  and  Utah  are  required  to 
regulate.  Thus,  paragraph  II.l.  is 


contrary  to  SMCRA  and  the  Utah 
program. 

Moreover,  the  enforcement  of 
paragraph  II.l.  of  the  September  4.  1992. 
.igrt;enient  offends  an  essential  purpose 
of  SMCRA  and  the  Utah  progran  (See 
-Vf/.s.s/s.s/pp;  Valley,  364  U.S.  at  563).  One 
of  SMCRA's  essential  purpo.ses  is  "to 
prott>ct  the  environment  and  ensure  the 
reilnmation  of  mined  areas"  [Daniel 
Brnthfirs  Coal  Co.,  2  IBSMA  45,  49 
(1980);  see  also  .section  102(a)  of 
SMCRA).  Also,  as  U.C.A.  40-10-2(3) 
iiidicntes,  one  of  the  purposes  of  the 
Utah  program  is  to  "lajssure  that  surface 
coal  mining  operations  are  conducted  so 
as  to  protect  the  environment."  Given 
the  significant  environmental  harm  that 
can  result  from  unregulated  mine  access 
and  haul  roads,  these  statutory  purposes 
cannot  be  fully  met  by  an  agreement, 
such  as  paragraph  II. 1..  to  grant  an 
unauthorized  regulatory  exemption. 

For  the  reasons  given  above, 
paragraph  U.l.  of  the  September  4. 1992, 
agreement  is  contrary  to  SMCRA  and 
the  Utah  program,  and  because  its 
enforcement  would  offend  an  essential 
purpose  of  these  laws  it  is 
unenforceable.  Accordingly,  paragraph 
n.l.  must  not  be  applied  by  OSM  or 
Utah  to  any  permitting  or  enforcement 
decisions  in  Utah. 

Under  paragraph  II.2.  of  the 
September  4, 1992,  agreement.  Utah 
agreed  to  "apply  the  Utah  statute  and 
rules  existing  on  the  date  of  permit 
approval"  to  any  permit  applications 
pending  on  September  4,  1992,  and  to 
any  future  permit  applications.  In  the 
aforementioned  letter  to  Utah  dated  May 
19,  1993,  OSM  stated  that  this  provision 
is  valid  as  long  as  (1)  the  phrase  "Utah 
statutes  and  rules"  is  interpreted  to 
mean  the  approved  Utah  State  program; 
(2)  any  application  of  the  Utah  statute 
and  rules  to  a  permitting  decision  is 
consistent  with  the  Department  of  the 
Interior's  actions  in  approving  or  not 
approving  such  statutes  and  rules  (see, 
e.g.,  56  FR  58646,  November  22.  1991); 
and  (3)  the  provision  is  not  interpreted 
to  prevent  Utah  or  OSM  from  taking 
action  subsequent  to  permit  approval, 
where  appropriate  under  the  approved 
program  (e.g..  requiring  a  permit 
revision  to  reflect  changes  in  appUcable 
law). 

For  these  reasons,  the  Federal 
regulations  and  the  Utah  program  must 
not  be  modified  to  include  the  specific 
terms  of  paragraphs  II.l.  and  II.2.  of  the 
September  4, 1992,  agreement. 


4.  Basis  for  Submission  of  Utah's 
Proposed  Amendment  and  the  Effect  of 
OSM's  Invalidation  of  Provision  11.1.  of 
the  September  4.  1992.  Agreement  on 
Utah's  Proposed  Amendment 

One  commenter  stated  that  OSM's 
May  19. 1993,  letter,  which  notified 
Utah  that  a  portion  of  the  September  4, 
1993,  agreement  between  Utah  and 
OSM  was  contrary  to  law  and  therefore 
not  binding  on  OSM,  constitutes  an 
abrupt  reversal  of  position  and 
abdication  of  the  agreement  that  forms 
the  basis  for  the  amendment  addressed 
in  this  notice.  Notwithstanding  OSM's 
action  on  the  agreement,  the  commenter 
requested  that  OSM  approve  the 
amendment. 

OSM  disagrees  with  the  commenter  s 
inference  that  the  agreement  was  the 
sole  reason  that  Utah  submitted  the 
amendment  to  OSM.  When  OSM  and 
Utah  drafted  the  agreement,  they 
ensured  that  the  required  amendments 
of  the  Director's  decision  in  the 
November  22. 1991,  Federal  Register 
would  be  satisfied  by  Utah  complying 
with  provisions  1.2.  b..  c.  and  d.  of  the 
agreement.  Therefore,  when  Utah 
submitted  proposed  definitions  of 
"road."  "public  road."  and  "affected 
area,"  it  did  so  not  only  in  accordance 
with  provisions  1.2.  b..  c.  and  d.  of  the 
agreement,  but  also  in  response  to 
required  program  amendments  at  30 
CFR  944.16  (n)  and  (o)  that  OSM  placed 
on  the  Utah  program  in  the  November 
22. 1991.  notice.  Had  OSM  and  Utah  not 
entered  into  the  agreement.  Utah  still 
would  have  had  to  submit  proposed 
definitions  to  satisfy  the  required 
amendments  at  30  CFR  944.16  (n)  and 
(o). 

OSM  also  disagrees  with  the 
commenter's  assertion  that  OSM's 
approval  of  the  amendment  would  be 
inconsistent  with  OSM's  notification  to 
Utah  that  a  part  of  the  agreement  was 
contrary  to  law  and  not  binding  on 
OSM.  The  agreement  consisted  of  two 
parts.  The  first  part  (provision  I) 
addressed  actions  by  Utah  (1)  to 
withdraw  with  prejudice  its  lawsuit  on 
certain  roads  violations  that  OSM  issued 
in  Utah  (provision  1.1.)  and  (2)  to 
withdraw  a  policy  statement  and  revise 
its  definitions  of  "road,"  "pubhc  road," 
and  "affected  area"  in  a  manner 
consistent  with  the  corresponding 
Federal  definitions  at  30  CFR  701.5  and 
761.5  (provisions  1.2.  a.,  b.,  c.  and  d.). 
The  second  part  (provision  II.) 
addressed  the  implementation  of  the 
Federal  and  State  statutes  and 
regulations  with  respect  to  (1)  existing 
roads  that  were  not.  as  of  September  4, 
1992,  previously  determined  to  be  part 
of  an  existing  surface  coal  mining 
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operation  and  required  to  be  permitted 
(provision  II.l.)  and  (2)  permit 
applications  pending  Utah's  approval  or 
disapproval  as  of  September  4,  1992 
(provision  II.2.).  While  OSM  by  its  May 
19. 1993.  letter  notified  Utah  that 
provision  11.1.  of  the  September  4. 1993. 
agreement  between  Utah  and  OSM  was 
not  binding  on  OSM,  provisions  I.I.,  1.2. 
a.,  b.,  c,  and  d.,  and  II.2.  remained  in 
eflFect.  Therefore,  contrary  to  the 
commenter's  statement,  OSM  could 
approve  the  amendment  as  long  as 
Utah's  proposed  definitions  of  "road."" 
"public  road."  and  "affected  area." 
which  are  the  subject  of  provisions  1.2. 
a.,  b..  c.  and  d.,  of  the  agreement,  were 
not  inconsistent  with  the  corresponding 
Federal  definitions  at  30  CFR  701.5  and 
761.5. 

In  addition,  the  commenter  raised 
several  arguments  concerning  the  legal 
validity  of  the  reasons  OSM  set  forth  in 
its  May  19. 1993.  notification  to  Utah 
that  provision  11.1.  of  the  September  4, 
1993.  agreement  between  Utah  and 
OSM  was  contrary  to  law  and  therefore 
not  binding  on  OSM.  The  Director  notes 
these  arguments  but  does  not  respond  to 
them  because  they  are  outside  the  scope 
of  this  rulemaking  to  the  extent  that 
Utah  did  not  submit  in  this  amendment 
proposed  rules  incorporating  provision 
II.l.  of  the  agreement. 

5.  Jurisdiction 

Two  commenters  expressed  concerns 
that  Utah's  proposed  definitions  of 
"road."  "public  road."  and  "affected 
area."  would  inappropriately  broaden 
the  State's  jurisdiction  under  the  State 
Act  to  regulate  "public  roads"  that 
service  coal  mining  operations,  coal 
exploration  activities,  and  most  haulage. 
The  commenters  noted  that  the  term 
"public  road"  would  no  longer  be 
applied  in  determining  areas  that 
should  be  permitted  under  the  State  Act 
since  that  term,  as  proposed,  would  be 
limited  to  defining  areas  unsuitable  for 
mining.  The  commenters  stated  that, 
accordingly,  the  definition  of  "public 
road,"  which  includes  criterion  (d) 
indicating  that  a  public  road  must  meet 
construction  standards  for  other  public 
roads  of  the  same  classification  in  the 
local  jurisdiction,  will  no  longer  be 
applied  in  determining  whether  or  not 
a  road  should  be  permitted  under  the 
State  Act. 

OSM  disagrees  with  the  comment  that 
Utah's  proposed  definitions  will 
inappropriately  broaden  the  State's 
jurisdiction  under  the  State  Act  to 
regulate  "public  roads."  As  discussed 
above  under  part  III.A.  of  this  notice,  on 
February  25, 1991,  Utah  adopted  certain 
revisions  to  its  definitions  of  "road"  and 
"public  road"  at  Utah  Admin.  R.  645- 


100^200,  along  with  a  supplemental 
policy  statement  that,  considered 
together,  would  exempt  all  public  roads 
from  regulation  under  the  Utah 
program.  That  adoption  by  Utah, 
ho\\»ever.  did  not  take  effect  because  it 
was  never  approved  by  OSM,  as 
required  by  30  CFR  732.17(g).  Thus,  the 
term  "public  road,"  as  adopted  by  Utah 
on  February  25, 1991,  was  never 
effective  as  a  matter  of  law. 
Consequently,  Utah's  proposed 
amendment  does  not  serve  to  broaden 
its  jurisdiction  to  regulate  a  "public 
road."  In  addition,  and  more 
importantly,  even  if  Utah's  proposed 
definition  of  "public  road"  is 
mistakenly  interpreted  as  broadening 
jurisdiction,  it  is  not  inappropriate  since 
it  is  no  less  effective  than  the 
corresponding  Federal  definition  of 
"public  road." 

6.  Public  Roads  and  the  Phrase 
"Substantial  (More  Than  Incidental)" 
Public  Use 

Two  commenters  stated  that  Utah's 
proposed  definition  of  the  term 
"afiected  area"  appears  to  exclude 
public  roads  and  requested  that  Utah 
further  defined  the  phrase  "substantial 
(more  than  incidental)"  public  use,  as 
used  in  the  definition  of  "affected  area." 
In  addition,  one  of  the  commenters  said 
the  definition  of  "affected  area"  should 
be  clarified  to  state  a  percentage  of 
vehicle  traffic  other  than  mining  that 
would  constitute  public  use. 

OSM  acknowledges  the  comment  that 
Utah's  proposed  definition  of  "affected 
area"  appears  to  exclude  public  roads. 
However,  as  discussed  above  imder  part 
III.C.l.  of  this  notice,  the  editorial  note 
in  Utah's  proposed  definition  of 
"affected  area"  has  the  effect  of 
including  in  the  "affected  area"  all 
roads  that  are  included  in  the  definition 
of  "coal  mining  and  reclamation 
operations." 

OSM  disagrees  with  the  comments 
that  Utah  further  define  the  phrase 
"substantial  (more  than  incidental)" 
public  use  and  that  Utah  provide  a 
percentage  of  vehicle  traffic  other  than 
milling  that  would  constitute  public 
use.  In  the  preamble  to  a  final  rule 
establishing  performance  standards  for 
roads  associated  with  surface  coal 
mining  operations,  OSM  said  that: 

Slate  laws  vary  widely  in  their  road 
classification  systems.  OSMRE  [OSM]  is 
concerned  that  roads  constructed  to  serve 
mining  of)eration$  not  avoid  compliance  with 
the  performance  standards  by  being  deeded 
to  public  entiUes.  Howex-er,  it  is  not 
O^RE's  intention  automatically  to  extend 
jurisdiction  over  roads  Into  the  existing 
public  road  network.  Jurisdiction  under  the 
Act  ISMCRAj  and  applicability  of  the 


performance  standards  are  best  determined 
on  a  case-by-case  basis  by  the  regulatory 
authority. 

(53  FR  45190,  45193,  November  8, 
1988).  Thus,  a  case-by-case  approach  is 
necessary  in  determining  the 
applicability  of  the  Utah  program  to 
public  roads.  Utah's  proposed 
amendment,  as  discussed  under  part 
IV.A.3.  of  this  notice,  provides  guidance 
that  is  no  less  effective  than  that 
specified  in  the  Federal  definition  of 
"surface  coal  mining  operations"  at  30 
CFR  700.5  regarding  which  public  roads 
are  subject  to  Utah's  jurisdiction. 

Another  commenter  suggested  that 
the  Utah  term  "public  road" 
additionally  include  roads  to  which  the 
public  has  access.  As  indicated  in 
finding  No.  III.C.3.,  Utah  adds  language 
that  limits  the  use  of  this  term  to  parts 
R645-103-200.  R645-301-521.123,  and 
R645-301-521.133  of  Utah's  rules, 
which  pertain  only  to  designating  lands 
unsuitable  for  coal  mining  and 
reclamation  operations.  While  OSM 
appreciates  the  commenter's  suggestion, 
it  cannot  require  Utah  to  amend  its 
definition  further  because  the  proposed 
definition  has  been  determined  to  be  no 
less  effective  than  the  corresponding 
Federal  definition. 

7.  Etefinition  of  "Road" 

Two  commenters  stated  that  Utah's 
proposed  definition  of  the  term  "road" 
is  so  broad  that  it  includes  almost  any 
road  that  carries  coal  in  intrastate  and 
interstate  commerce,  and  should  be 
amended  to  clarify  that  the  term  "road" 
does  not  include  "public  roads"  or 
roads  excluded  under  the  term  "affected 
area." 

OSM  disagrees  with  these  comments. 
Utah's  proposed  definition  of  the  term 
"road"  is  substantively  identical  to  the 
Federal  regulatory  definition  of  that 
term  at  30  CFR  701.5.  Both  of  those 
definitions  of  "road"  are  clear  on  their 
respective  terms  as  to  which  roads  are 
to  be  regulated  as  surface  coal  mining 
operations.  The  determination  as  to 
whether  a  particular  road  will  be 
regulated  as  part  of  a  surface  coal 
mining  operation  must  be  made  on  a 
case-by-case  basis  by  the  regulatory 
authority,  and  must  be  based  upon  the 
mining-related  use  of  the  road  (53  FR 
45190,  45192.  November  8. 1988:  56  FR 
58846,  58848-9,  November  22. 1991). 

8.  Application  of  Mining-Related  Use  of 
Roads  as  Criteria  To  Determine  Whether 
a  Road  Is  Subject  to  SMCRA  Permitting 
Requirements 

A  commenter  stated  that  OSM's 
application  of  the  extent  and  effect  of 
the  mining-related  use  of  roads  as 
criteria  in  determining  whether  a  road  is 
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subject  to  SMCRA  permitting 
requirements  is  contrary  to  OSM's 
announced  deference  to  State  decision 
making,  whereby  States  with  primacy 
should  be  allowed  to  determine,  on  a 
case-by-case  basis,  which  roads  must  be 
included  within  the  permit  area. 
Spt^ifically  the  commenter  asserted  that 
nothing  in  SMCRA  or  the  Federal 
regulations  grants  OSM  the  authority  to 
n.ake  case-by-case  determinations  in 
primacy  States  of  which  roads  must  bt? 
included  within  a  permit  area.  The 
commenter  next  stated  that  OSM  has  no 
st.indards  in  place  that  define  the  point 
at  which  mining-related  use  requires  the 
inclusion  of  a  road  within  a  permit  area. 
The  commenter  further  stated  that  there 
are  no  Federal  standards  defining  what 
constitutes  a  de  minimus  use  of  a  ro-id. 
Instead,  OSM  has  allowed  Slates  to 
determine  the  point  at  which 
jiirisdiction  begins  and  ends  through 
individual  State  permitting  decisions. 
Thus,  the  commenter  concluded  that  the 
Federal  regulatory  definition  of 
"affected  area"  no  longer  provides 
relevant  guidance  in  light  of  OSM's 
deference  to  State  decision  making. 

With  respect  to  the  first  comment  that 
OSM  relies  on  the  extent  and  effect  of 
the  mining-related  use  of  roads  as 
criteria  in  determining  whether  a  road  is 
subject  to  SMCRA  permitting 
requirements,  OSM  wishes  to 
emphasize  that  the  regulation  of  public 
roads  as  part  of  a  surface  coal  mining 
operation  is  not  solely  dependent  upon 
the  use  of  a  road.  Factors  such  as  the 
purpose  and  time  of  its  construction,  the 
extent  to  which  the  road  is  directly  part 
of  a  surface  coal  minng  operation,  the 
degree  to  which  the  road  is  altered  to 
accommodate  mining  operations,  and 
the  impact  of  mining  operations  on  the 
road  and  its  surrounding  environment 
may  be  major  considerations  in 
determining  whether  a  road  is  subject  to 
regulation  under  SMCRA.  In  addition, 
under  the  Federal  definition  of  "surface 
coal  mining  operations"  at  30  CFR 
700  5  a  road  may  be  subject  to 
regiildtion  under" SMCRA 
notwithstanding  the  lack  of 
demonstrable  impacts  associated  with 
its  mining- related  construcrtion, 
m.ainlenanre.  and  use.  Therefore,  even 
in  the  absence  of  such  evidence,  it  may 
be  appropriate  to  regulate  a  road  in 
order  to  ensure,  through  the  SMCRA 
permitting,  inspection,  and  enforceraert 
processes,  that  the  purposes  of  SMCR.^ 
are  achieved  (56  FR  5R846,  588.52. 
November  22.  1991). 

With  respect  to  the  comments 
regarding  the  lack  of  Federal  standards 
for  determining  when  mining-related 
use  requires  the  inclusion  of  a  road 
within  the  permit  area,  the  definitions 


of  "affected  area"  and  "surface  coal 
mining  and  reclamation  operations" 
provide  guidance  in  these  instances. 

OSM  has  modified  its  regulations  in 
accordance  with  court  decisions  to 
provide  guidance  to  States  and  other 
interested  parties  for  determining  when 
roads  will  be  regulated  as  part  of  a 
surface  coal  mining  operation.  OSM, 
pursuant  to  court  order  in  In  re 
Permanent  Surface  Mining  Regulation 
Litigation  (In  re  Permanent),  620  F. 
Supp   1519.  1581-82  {D.D.C.  1985). 
modified  sub  nam..  National  Wildlife 
Federation  v.  Model.  839  F.2d  694  (DC 
Cir.  1988).  modified  its  interpretation  of 
the  extent  to  which  SMCRA  applied  to 
public  roads  Specifically,  OSM 
suspended  the  Federal  regulatory 
definition  of  "affected  area"  to  tiie 
extent  that  it  excluded  public  roads  that 
are  included  in  the  Federal  regulatory 
definition  of  "surface  coal  mining 
operations"  (51  FR  41952,  November  20 
1986).  OSM  stated  that  "it!he 
suspension  will  have  the  effect  of 
including  in  the  "affected  area'  all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roods  to  gain  access  to  the  site 
of  the  regulated  activities  or  for 
haulage"  (51  FR  41952.  41953. 
emphasis  added). 

In  determining  which  mining-related 
roads  are  subject  to  regulation,  OSM 
currently  relies  on  the  applicable 
language  of  the  Federal  definitions  of 
"surface  coal  mining  operations"  at 
section  701(28)  of  SMCRA  and  30  CFR 
700.5.  This  may  require,  in  appropriate 
circumstances,  that  OSM  and  State 
regulatory-  authorities  issue,  and  surface 
coal  mine  operators  obtain,  permits  for 
certain  public  roads  (56  FR  58846, 
58848.  November  22,1991). 

With  respect  to  the  comment  on  the 
scope  of  OSM's  oversight  authority  in 
primacy  States  to  review  the  States' 
ca.se-by-ca.se  determinations  on  roads, 
OSM  will  not  respond  here.  This  issue 
is  pertinent  to  Utah's  implementation  of 
its  .statute  and  rules  and  OSM's 
oversight  of  Utah's  actions  in 
accordance  with  .section  201  of  SMCRA. 
but  is  not  pertinent  to  this  State  program 
amendment. 

9.  Proper  Interpretation  of  "Affe<.1ed 
Area" 

A  commenter  asserted  that  OSM  has 
failed  to  consider  the  extent  to  which  a 
broad  interpretation  of  the  term 
"affected  area"  may  conflict  with  other 
regulations  that  define  which  public 
roads  are  entitled  to  environmental 
protection.  As  an  example,  the 
commenter  cited  section  522(eH4)  of 
SMCRA,  which  states  that  no  surface 
coal  mining  operations  shall  be 


permitted  within  100  feet  of  the  outside 
right-of-way  line  of  any  public  road,  and 
the  definition  of  "public  road"  at  30 
CFR  761.5,  which  implements  section 
522(e)(4)  of  SMCRA  and  lists  the 
following  criteria  a  road  must  meet  in 
order  to  qualify  as  a  public  road:  the 
road  has  been  designated  as  a  public 
road  by  the  State  or  local  law,  it  is 
maintained  with  public  funds,  there  is 
substantial,  or  more  than  incidental, 
public  use,  and  the  road  meets 
applicable  road  construction  standards. 
The  commenter  continued  that  OSM 
should  not  apply  one  definition  of 
"public  road"  for  the  purpose  of 
implementing  the  SMCRA  section 
522(e)  prohibitions  and  another 
definition  for  determining  whether  a 
road  falls  within  the  srxjpe  of  "surface 
coal  mining  operations  "  subject  to 
permitting  requirements.  The 
commenter  concluded  that  OSM  should 
avoid  con.struing  the  definition  of 
"affected  area"  in  a  manner  that  would 
conflict  with  other  statutory  and 
regulatory  requirement!;. 

OSM  does  not  agree  with  these 
comments.  As  discussed  below.  OSM  is 
constrained  by  the  court's  decision  in  In 
re  Permanent  in  how  it  regulates  roads. 

The  Federal  definition  of  "affected 
area"  once  included  a  "substantial 
(more  than  incidental)  public  use" 
criterion,  as  the  ciurent  definition  of 
"public  roads"  also  does.  However, 
paragraph  (c)  of  the  Federal  definition  of 
■'affected  area"  at  30  CFR  701.5.  in 
which  OSM  previously  interpreted  the 
term  "affected  area  "  as  not  applying  to 
roads  for  which  "there  is  substantial 
(more  than  incidental)  public  use."  was 
successfully  challenged  in  In  k 
Permanent.  As  a  result,  and  as  stated 
above  in  response  to  comment  IV.A.8., 
OSM  modified  its  interpretation  of  the 
extent  to  which  SMCRA  applied  to 
public  roads  and  suspended  the 
definition  of  "affected  area"  "to  the 
extent  that  it  excludes  public  roads  that 
are  included  in  the  definition  of 
"surface  cool  mining  operations"  (51  FR 
41952.  41953,  November  20. 1986).  The 
Federal  definition  of '"public  road"  at  30 
CFR  761.5  was  not  challenged  and  the 
"substantial  (more  than  incidental) 
public  use"  criterion  in  that  definition 
remains  in  force  in  the  context  of  lands 
unsuitable  for  mining. 

The  commenter  addressed  the 
editorial  note  that  Utah  proposes  for  the 
definition  of  "affected  area."  This  note 
indicates  that  a  portion  of  the  definition 
is  suspended  insofar  as  it  excludes 
roads  that  are  included  in  the  definition 
of  ""coal  mining  and  reclamation 
operations"  at  Utah  Admin.  R.  645- 
100-200.  The  commenter  stated  that 
this  clarification  is  not  neces.sary 
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because  the  State's  proposed  definition 
of  "affected  area"  clearly  delineates  the 
regulatory  authority's  jurisdiction. 

OSM  disagrees  with  this  comment.  As 
finding  No.  III.C.l.  indicates,  Utah's 
proposed  definition  of  "affected  area" 
and  accompanying  editorial  note  are. 
with  only  a  few  nonsubstantive 
xiifferences,  verbatim  copies  of  the 
Federal  definition  of  "affected  area"  and 
accompanying  editorial  note.  As 
discussed  above,  the  editorial  note 
accompanying  the  Federal  definition  is 
necessary  to  bring  the  definition  into 
compliance  with  the  court  decision  In  re 
Permanent.  The  same  is  also  the  case 
with  the  State  definition.  Without  the 
editorial  note  or  other  equivalent 
revision  to  Utah's  rules,  the  Utah 
program  would  not  be  consistent  with 
the  Federal  regulations  that  were 
revised  in  response  to  the  court 
decision. 

B.  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
OSM  solicited  comments  on  Utah's 
proposed  amendment  from  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  Secretary'  of  the  U.S. 
Department  of  Agriculture,  and  the 
heads  of  other  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Utah 
program. 

By  letter  dated  January  21.  1993.  the 
U.S.  Forest  Service  (USPS)  commented 
that  forest  development  roads  (FDR'S) 
are  not  public  roads  (23  U.S.C.  101(a)) 
in  the  same  sense  as  roads  that  are 
under  the  jurisdiction  of  public 
agencies,  such  as  States  or  counties 
(administrative  record  No.  UT-821)  and 
are  not  intended  to  meet  the 
transportation  needs  of  the  public  at 
large.  Instead,  they  are  authorized  only 
for  the  administration  and  utilization  of 
National  Forest  System  lands.  Although 
FDR's  are  generally  open  and  available 
for  public  use.  that  use  is  at  the 
discretion  of  the  Secretary  of 
Agriculture.  Through  authorities 
delegated  by  the  Secretary,  USPS  may 
restrict  or  control  use  to  meet  specific 
management  direction.  Commercial 
users,  permittees,  or  contractors  also 
may  be  required  to  share  in  the  cost  of 
developing,  improving,  and  maintaining 
FDR's. 

USPS  also  stated  that  it  may  regulate 
use  and  restrict  public  travel  on  FDR's 
regardless  of  whether  there  is 
substantial  or  incidental  use.  The  USPS 
added  that  sometimes  there  are  FDR's 
with  seasonal  adjusted  daily  traffic  of 
less  than  10  vehicles  per  day  "open  to 
public  travel"  when  these  roads  serve 
large  blocks  of  Forest  lands,  serve 


important  resources,  or  are  the  only 
access  routes  within  the  block  of  land. 

USPS  recommended  that  because  it 
has  the  legal  right  to  control  or  regulate 
FDR's.  Utah  Admin.  R.  645-301-200 
(defining  "public  road")  should  be 
modified  to  (1)  include  FDR's  with 
those  roads  that  have  been  designated 
puWic  roads  pursuant  to  the  jurisdiction 
in  which  it  is  located  and  (2)  exclude 
FDR's  from  the  use  restriction  that  there 
be  substantial  (more  than  incidental) 
public  use  of  a  road  in  order  for  it  to 
qualif)'  as  a  public  road.  USPS  staled 
that  with  these  recommended  changes, 
it  could  concur  with  the  formal 
amendment. 

By  a  second  letter  dated  September  9. 
1993  (administrative  record  No.  UT- 
870),  USPS  restated  its  concern 
regarding  rules  that  attempt  to  dictate 
standards  of  development  or 
maintenance  relating  to  roads  under  the 
jurif.diction  of  public  road  agencies  or 
Federal  agencies  providing  public 
access  to  lands  of  the  United  States. 
USFS  further  stated  that 

SMCR.^  regulations  must  be  limited  to 
rrstrictions  on  coal  hauling  activities  rather 
than  orders  to  reclaim  or  otherwise  modify 
the  transportation  facility.  The  pniposed 
amendment  does  not  clarify'  this  issue 
sufficiently  to  present  Isicj  unilateral 
decisions  by  OS.M  and  DOGM  |(the  Division)] 
on  noads  managed  for  public  access. 

OSM  appreciates  USFS's  concerns  as 
stated  in  its  January  21. 19923.  and 
September  9.  1993.  letters.  OSM  cannot, 
however,  require  the  State  to  adopt  the 
recommended  changes  to  the  proposed 
definition  of  "public  road"  at  Utah 
Admin.  R.  645-301-200  because  the 
proposed  definition  is  substantively 
identical  to  the  Federal  definition  at  30 
CFR  761.5  and  is.  therefore,  no  less 
effective  than  the  corresponding  Federal 
definition. 

Further,  as  explained  below,  the 
existing  Federal  definition  and 
proposed  State  definition  of  "public 
road."  will  not  interfere  with  USPS 
jurisdiction  over  FDR's  and  will  protect 
FDR's  from  the  adverse  effects  of  surface 
mining  to  tlie  extent  allowed  under 
SMCR.^  and  the  State  Act. 

The  term  "public  road"  is  defined  at 
30  CFR  761.5  and  at  proposed  Utah 
Admin.  R.  645-301-200  so  that  it  may 
be  used  in  determining  when  a  surface 
coal  mining  operation  may  be 
conducted  within  100  feet  of  a  road: 

[No  surface  coal  mining  operations  shall  be 
conducted]  within  100  feet,  measured 
horizontally,  of  the  outside  right-of-way  line 
of  any  public  road  *   *   * 

(30  CFR  761.11(d)  and  Utah  Admin.  R. 
645-103-234.  emphasis  added). 

In  order  to  be  considered  a  "public 
road."  a  road  must  be  one 


(a)  Which  has  been  designated  as  a  public 
road  pursuant  to  the  laws  of  the  jurisdiction 
in  which  it  is  located; 

(b)  Which  is  maintained  with  public  fiinds 
in  a  manner  similar  to  other  public  roads  of 
the  same  classification  within  the 
jurisdiction; 

(c)  For  which  there  is  substantial  (more 
than  incidental)  public  use;  and 

(d)  Which  meets  road  construction 
standards  for  other  public  roads  of  the  same 
classification  in  the  local  jurisdiction. 

(30  CFR  761.5  and  proposed  Utah 
Admin.  R.  645-301-200). 

In  its  comments.  USFS  implies  that, 
although  FDR's  may  not  meet,  in  certain 
instances,  the  requirements  of  "public 
designation"  and  "substantial  public 
use"  in  subsections  (a)  and  (c)  above. 
FDR's  should  be  treated  as  "public 
roads"  for  purposes  of  determining 
when  a  surface  coal  mining  operation 
may  be  conducted  within  100  feet  of  a 
road.  As  explained  below,  when 
appropriate.  FDR's  will  constitute 
"public  roads"  under  the  existing 
Federal  and  proposed  State  language. 
Changes  to  specifically  add  FDR's  to 
these  regulations  are  thus  unnecessary. 

The  phrase,  "which  has  been 
designated  as  a  public  road  pursuant  to 
the  laws  of  the  jurisdiction  in  which  it 
is  located."  under  subsection  (a)  of  the 
definition  of  "public  road,"  is 
interpreted  by  OSM  to  include  USFS 
jurisdiction  over  FDR's.  Therefore, 
FDR's  that  USFS  designates  as  "public" 
meet  the  "designation"  requirement  of 
the  definition.  There  is  no  need  to  add 
specific  language  concerning  FDR's  to 
this  requirement  of  the  definition. 

As  for  the  "public  use"  requirement 
of  the  definition,  if  an  FDR,  like  any 
other  road,  receives  substantial  public 
use,  the  FDR  will  satisfy  this 
requirement  ofsthe  definition. 

USPS,  from  its  comments  of 
September  9, 1993,  also  appears 
concerned  that  OSM's  and  Utah's 
definitions  of  "public  road"  will 
improperly  allow  OSM's  and  Utah's 
regulatory  authority  to  extend  to  the 
"development"  and  "maintenance"  of 
FDR's.  USFS  further  asserts  that 
"SMCRA  regulations  must  be  limited  to 
restrictions  on  coal  hauling  activities 
rather  than  orders  to  reclaim  or 
otherwise  modify  the  transportation 
facility."  Again,  these  concerns  are 
addressed  by  the  existing  Federal  and 
proposed  State  regulations. 

With  respect  the  USFS's  first  concern, 
except  for  a  road  that  is  part  of  a  surface 
coal  mining  operation,  neither  OSM  nor 
Utah  has  the  authority  to  regulate  the 
"development"  or  "maintenance"  of  a 
road  located  on  USFS  lands.  Moreover, 
the  Federal  and  State  "public  road" 
definition,  rather  than  providing  such 
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authority,  actually  provides  FDR's  with 
protection  from  the  adverse  effects  of 
surface  coal  mining  operations  by 
prohibiting  surface  coal  mining 
operations  from  being  conducted  within 
100  feet  of  any  FDR  that  constitutes  of 
"public  road."  Finally,  it  should  be 
noted  that  surface  coal  mining 
operations  may  be  conducted  on  USFS 
lands  only  if  the  operation  in  question 
meets  the  stringent  land  conservation 
requirements  of  30  CFR  761.11(b), 
which  include  the  power  of  the 
Secretar>-  of  Agriculture,  in  certain 
circumstances,  to  prohibit  such  mining. 

With  respect  to  USFS's  second 
concern,  even  if  OSM  desired  to  limit  its 
regulatory  power  to  only  coal  hauling 
activities,  rather  than  to  the 
transportation  facility  itself,  it  could  not 
do  so.  OSM  is  required  bv  section 
515(b)(17)  of  SMCRA  (30U.S.C. 
1265(b)(17))  to  regulate  the 
construction,  maintenance,  and 
reclamation  of  roads  used  in  connection 
with  a  surface  coal  mining  operation. 
Such  regulation,  should  it  extend  to 
FDR's,  is  not  a  usurping  of  USFS's 
authority  to  control  roads  under  its 
jurisdiction,  but  it  rather  OSM  fulfilling 
its  mandate,  under  SMCRA,  to  ensure 
that  lands  disturbed  by  surface  coal 
mining  operations  are  not  permanently 
damaged. 

Therefore,  on  the  basis  of  the  above 
discussion,  OSM  does  not  required  Utah 
to  amend  its  program  in  response  to 
USFS's  comments. 

By  letters  dated  October  29.  1992.  and 
August  16.  1993.  the  Army  Corps  of 
Engineers  responded  that  "the  proposed 
changes  to  the  Utah  program  were 
satisfactory  to  that  agency 
(administrative  record  Nos.  UT-796  and 
UT-859). 

By  letter  dated  November  2,  1992,  the 
Bureau  of  Land  Management  said  that  it 
had  no  concerns  regarding  the  proposed 
amendment  (administrative  record  No 
UT-797). 

By  letter  dated  October  22.  1992,  the 
U.S.  Bureau  of  Mines  (BOM)  said  that  it 
had  no  comments  in  response  to  the 
proposed  amendment  (administrative 
record  No.  UT-793).  By  additional 
letters  dated  April  12  and  August  10. 
1993,  BOM  responded  that  because  the 
revised  definitions  of  the  terms 
"affected  area."  "road,"  and  "public 
road"  do  not  affect  the  production  of 
mineral  resources  other  than  coal,  it  had 
no  comment  (administrative  record  Nos 
UT-«31  and  UT-854). 

By  letters  dated  October  23. 1992,  and 
May  3  and  August  12,  1993,  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  said 
that  it  found  nothing  of  significant 
concern  and  had  no  comments  on  the 


proposed  amendment  (administrative 
record  Nos.  UT-795,  838,  and  856). 

By  letters  dated  January  14,  May  12. 
and  August  18,  1993.  the  Mine  Safety' 
and  Health  Administration  (MSHA) 
stated  that  the  proposed  amendment  did 
not  conflict  with  current  MSHA 
regulations  (administrative  record  Nos 
UT-818,  UT-841,  and  UT-860). 

By  letters  dated  June  10  and  August 
11,  1993.  the  Environmental  Protection 
Agency  (EPA)  responded  that  it  had  no 
comments  on  the  proposed  amendment 
(administrative  record  Nos.  UT-844  and 
UT-855). 

By  letter  dated  April  14,  1993.  the 
Soil  Conservation  Service  (SCS) 
commented  that,  with  respect  to  Utah's 
proposed  definition  of  the  term  "road," 
"hydrologic  and  erosion  control 
measures"  need  to  be  included  as  part 
of  the  road  as  described  in  the  second 
sentence  of  the  definition.  SCS  further 
stated  that  this  addition  is  needed 
because  such  measures  may  be  needed 
to  mitigate  the  effects  of  drainage  areas 
and  watersheds  of  road  construction 
and  use  (administrative  record  No  UT- 
832). 

In  response,  OSM  has  found  in 
finding  No.  III.C.2.  that  Utah's  proposed 
definition  of  the  term  "road"  is 
substantively  identical  to  the  Federal 
regulatory  definition  of  "road"  at  30 
CFR  701.5.  In  addition.  Utah's  rules  at 
Utah  Admin.  R.  645-301-752.200.  .210. 
.220.  and  .250  set  performance 
standards  for  primary  and  ancillary 
roads  that  include  hydrologic  measures 
that  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.150(b)(1),  (3).  and  (5)  and 
817.150(b)(1).  (3),  and  (5).  These  State 
rules  read  as  follows: 

752.200.  Road  Drainage.  Roads  will  be 
located,  designed,  constructed, 
reconstructed,  used,  maintained,  and 
reclaimed  in  according  to  R645-301-732  400 
R645-301-742-400  and  R645-30:-762  and 
to  achieve  the  following: 

R645-301-752.210.  Control  or  prevent 
erosion,  silfation,  and  the  air  pollution 
attendant  to  erosion  by  vegetating  or 
otherwise  stabilizing  all  exposed  surfaces  in 
accordance  with  current,  prudent 
engineering  practices; 

R64 5-301-752. 220.  Control  or  prevent 
additional  contributions  of  suspended  solids 
to  stream  flow  or  runoff  outside  the  permit 
area; 
•         •         •         •         , 

R645-301-752.250.  Refrain  from 
significantly  altering  the  normal  How  of 
water  in  streambeds  or  drainage  channels. 

Therefore,  although  Utah's  proposed 
definition  of  "road  "  at  Utah  Admin.  R. 
645-100-200  does  not  include  SCS's 
recommended  term  "hydrologic  and 
erosion  control  measures,"  the 
aforementioned  State  rules  do  include 


performance  standards  that  mitigate  the 
effects  on  drainage  areas  and  watersheds 
of  road  construction  and  use  them  in  a 
manner  no  less  effective  than  the 
corresponding  Federal  regulations.  On 
this  basis,  OSM  cannot  require  Utah  to 
revise  its  program  in  response  to  SCS's 
comment. 

C.  State  Historic  Presenvtion  Officer 
(SHPOI  and  the  Advison-  Council  on 
Historic  Presenation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
IS  required  to  solicit  comments  from  the 
SHPO  and  ACHP  for  all  amendments 
that  may  have  an  effect  on  historic 
properties.  By  letters  dated  October  16, 
1992.  and  March  31,  1993,  OSM 
solicited  comments  from  these  offices 
(administrative  record  Nos.  UT-791  and 
UT-828).  Neither  the  SHPO  nor  the 
ACHP  commented  on  the  proposed 
amendment. 

D.  U.S.  Environmental  Protection 
Agency  (EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of 
EPA  with  respect  to  those  aspects  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authoritv  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
and  the  Clean  Air  Act,  as  amended,  (42 
U.S.C.  7401  et  seq.).  EPA  gave  its 
written  concurrence  with  the  proposed 
amendment  by  letter  dated  Februar>-  17, 
1993  (administrative  record  No  UT- 
826). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Utah's  proposed 
amendment  as  submitted  on  September 
17,  1992,  and  revised  on  March  24. 
1993.  As  discussed  in  finding  No. 
III.C.l.,  the  Director  approves  Utah's 
proposed  amendment  to  the  term 
"affected  area."  As  discussed  in  finding 
No.  ni.C.2.,  the  Director  approves  Utah's 
proposed  amendment  to  the  term 
"road,"  accepts  Utah's  withdrawal  of 
the  supplemental  policy  statement,  and 
removes  the  required  program 
amendments  codified  at  30  CFR 
944.16(n)  (1)  and  (2).  As  discussed  in 
finding  No.  III.C.3..  the  Director 
approves  Utah's  proposed  amendment 
to  the  term  "public  road"  and  removes 
the  required  program  amendment  at  30 
CFR  944.16(o).  The  Director  is 
approving  these  proposed  rules  with  the 
provision  that  they  be  hjlly  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public 

In  accordance  with  30  CFR 
732.17(f)(1).  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
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required  amendment  section  at  30  CFR 
944.16  that,  witlun  60  days  of  the 
publishing  of  this  notice,  Utah  would 
have  to«ither  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with  Utah's 
estabHshed  administrative  or  legislative 
procedures. 

The  Federal  regulations  at  30  CFR 
part  944,  which  codify  decisions 
concerning  the  Utah  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  wrthoxrt  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

A.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Plaraiing  and  Review). 

B.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
'  SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory- 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

C.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
7Q2(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 


Environmemafl  PoHcy  Act  of  1969  (42 
U.S.C.  4332(2)(CH. 

D.  Pqperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

E.  R^ulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
detemiined  that  tfiisrule  will  not  have 
a  significant  economic  intact  on  a 
substantial  number  of  small  entities 
undar  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  St«fte  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
signitficant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
pronulgated  by  QSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFE  944 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  March  31.  1994. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VU, 
Subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  944— UTAH 

1.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  paragraph  (x)  to  read  as  follows: 

§  944. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

***** 

(x)  Revisions  to  Utah's  definitions  of 
"affected  area."  "road,"  and  "public 
road"  at  Utah  Admin.  R.  645-100-200, 
as  submitted  to  OSM  on  September  17, 
1992,  and  as  subsequently  revised  on 
March  24,  1993,  as  well  as  Utah's 
December  5, 1991,  withdrawal  of  its 
supplemental  policy  statement,  are 
approved  effective  April  7, 1994. 

3.  Section  944.16  is  revised  to  read  as 
follows: 


§944.16   ftequHwl  program  amendmeats. 

Pursuant  to  30  CFR  732.17(f)(1),  Utah 
is  required  to stibmh  toOSMby  the 
specified  date  the  ioHowing  written, 
proposed  program  amendment,  or  a 
description  of  an  amendment  1o "be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Utah's  established 
administrative  or  legislative  procedures. 

(a)  [Reserved] 

(b)  [Reserved] 

[FR  Doc.  94-8320  Filed  4-6-94:  8:45  am] 
BILUNG  CODE  43^<^-»^m 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  580 

Haitian  Transaction  Regulations; 
Bloclted  Individuals  of  Haiti 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACnOtt:  Final  rule:  amendment. 

SUMMARY:  The  Treasury  Department  is 
amending  appendix  A  to  the  Haitian 
Transactions  Regulations  to  add  as 
section  I  of  appendix  A  the  names  of 
individuals  whom  the  Director  of  the 
Office  of  Foreign  Assets  Control  has 
determined  are  blocked  individuals  of    . 
Haiti,  either  because  they  are  included 
within  the  definition  of  the  "de  facto 
regime  in  Haiti"  as  defined  in  Executive 
Order  12755,  or  because  they  meet 
criteria  for  blocking  set  forth  in 
Executive  Orders  12853  and  12872. 
Property  of  these  individuals  that  is 
located  in  the  United  States  or  within 
the  possession  or  control  of  U.S. 
persons,  including  their  overseas 
branches,  is  blocked,  and  transactions 
with  these  persons  are  prohibited. 
EFFECTIVE  DATE:  April  7,  1994. 
ADDRESSES:  Copies  of  this  list  are 
available  upon  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasun'.  Annex.  1500  Pennsylvania 
Avenue'.  NW,  Washington,  DC  20220 
(tel.:  202/622-2520).  The  hilllistof 
persons  blocked  pursuant  to  economic 
sanctions  programs  administered  by  the 
Office  of  Foreign  Assets  Control  is 
available  electronically  on  The  Federal 
Bulletin  Board  (see  Supplementary 
Information). 

FOR  FURTHEftJNFOmiATnN  CONTACT:  ). 
Robert  MdBnen,  Chief,  International 
Programs  Division  (tel.:  202/622-2420), 
or  William  B.  Hoffman.  Chief  Counsel 
(tel.:  202/622-24ia).  Office  of  Foreign 
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Assets  Control.  Department  of  the 
Treasury,  Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

The  Office  of  Foreign  Assets  Control 
("FAC")  is  amending  appendix  A  to  the 
Haitian  Transactions  Regulations,  31 
CFR  part  580  (the  "Regulations"),  to  add 
a  list  of  blocked  individuals  of  Haiti  as 
new  section  I  to  appendix  A.  Section  I 
identifies  individuals  whose  assets  are 
blocked  pursuant  to  Executive  Order 
12755  of  October  4,  1991,  Executive 
Order  12853  of  June  30,  1993,  or 
Executive  Order  12872  of  October  18, 
1993.  It  supplements  the  list  of  blocked 
entities  in  section  II  of  appendix  A. 

On  July  27,  1993,  FAC  published  in 
the  Federal  Register  (58  FR  40043) 
appendix  A  to  Part  580,  establishing  a 
list  of  persons  and  entities  whose  assets 
were  blocked,  based  upon  a 
determination  by  the  Director  of  FAC 
pursuant  to  §  580.305(a)  of  the 
Regulations  that  they  were  included 
within  the  definition  of  the  "de  facto 
regime  in  Haiti."  Section  I  of  appendix 
A  identified  individuals  and  section  II 
identified  entities  of  the  de  facto  regime 
whose  assets  were  blocked. 

Effective  August  31,  1993,  section  I  of 
appendix  A  was  revoked  consistent 
with  United  Nations  Security  Council 
Resolution  ("UNSCR")  841  calling  for 
the  suspension  of  certain  sanctions 
against  Haiti  in  light  of  the  Governors 
Island  /Agreement.  See  58  FR  46540 
(September  2,  1993).  The  assets  of 
individu.-iis  identified  in  section  I  were 
unblocked,  while  the  assets  of  entities 
identified  in  section  II  were,  and 
remain,  blocked.  On  October  18,  1993, 
trade  and  other  sanctions  against  Haiti 
were  reimposed  pursuant  to  Executive 
Order  12853,  consistent  with  UNSCR 
Resolution  873.  Reimposition  of  U.S. 
sanctions  included  the  blocking  of 
assets  of  certain  classes  of  individuals. 

This  amendment  incorporates  in  new 
section  I  to  appendix  A  a  list  of 
individuals  whose  assets  have  been 
blocked  subsequent  to  the  reimposition 
of  sanctions  against  Haiti.  Included  in 
section  I  are  individuals  who  were 
identified  in  a  November  1,  1993  notice 
in  the  Federal  Register  (58  FR  58480)  as 
blocked  individuals  of  Haiti,  as  well  as 
individuals  whose  assets  were  later 
blocked.  The  persons  identified  in 


section  I  are  included  for  one  or  more 
of  the  following  reasons: 

A.  They  are  persons  who  seized 
power  illegally  from  the  democratically 
elected  government  of  President  Jean- 
Bertrand  Aristide  on  September  30. 
1991,  or  who,  since  October  4, 1991  (the 
effective  date  of  Executive  Order  12775), 
have  acted  or  purported  to  act  directly 
or  indirectly  on  behalf  of,  or  under  the 
asserted  authority  of,  such  persons  or  of 
any  agencies,  instrumentalities,  or 
entities  purporting  to  act  on  behalf  of 
the  de  facto  regime  in  Haiti,  or  under 
the  asserted  authority  thereof,  or  any 
extraconstitutional  successor  thereto; 

B.  They  are  Haitian  nationals  (as 
defined  in  Executive  Order  12853)  who 
have  provided  substantial  financial  or 
material  contributions  to  the  de  facto 
regime  in  Haiti  or  done  substantial 
business  with  the  de  facto  regime  in 
Haiti;  or 

C.  They  have  (1)  contributed  to  the 
obstruction  of  the  implementation  of 
UNSCR  Resolution  841  and  873,  the 
Governors  Island  Agreement  of  July  3, 
1993,  or  the  activities  of  the  United 
Nations  Mission  in  Haiti,  (2) 
perpetuated  or  contributed  to  the 
violence  in  Haiti,  or  (3)  materially  or 
financially  supported  any  of  the 
activities  described  in  items  (1)  or  (2)  of 
this  paragraph. 

The  designations  in  this  amendment 
are  made  by  FAC  pursuant  to  the 
exercises  of  authority  in  Executive 
Orders  12775.  12779,  12853  and  12872, 
the  International  Emergency  Economic 
Powers  Act,  50  U.S.C.  1701  through 
1706,  the  United  Nations  Participation 
Act,  11  U.S.C.  287c.  and  the 
Regulations.  These  provisions  block  all 
properly  and  interests  in  property  of  the 
blocked  individuals  that  is  located  in 
the  United  States  or  within  the 
possession  or  control  of  U.S.  persons, 
including  their  overseas  branches.  U.S. 
persons  are  prohibited  from  engaging  in 
transactions  with  these  individuals 
unless  the  transactions  are  licensed  in 
advance  by  FAC. 

Payments  and  transfers  of  funds  owed 
to  blocked  individuals  may  be  made, 
pursuant  to  a  specific  license  issued  by 
FAC,  into  a  blocked  account  held  in  the 
name  of  the  blocked  individual  at  a  U.S. 
financial  institution  located  in  the 
United  States. 

This  list  is  not  all-inclusive  and  will 
be  updated  from  time  to  time.  One 
cannot  assume  that  an  individual  is  not 
a  blocked  person  based  solely  on  his  or 
her  non-inclusion  in  section  I  of 
appendix  A.  In  particular,  it  should  be 
noted  that  all  members  of  the  Haitian 
armed  forces  are  deemed  to  be  blocked 
individuals  of  Haiti,  as  they  are  deemed 
to  constitute  part  of  the  de  facto  regime 


in  Haiti  within  the  meaning  of 
§§  580.303  and  580.305(a)  of  the 
Regulations.  Accordingly,  all  assets  in 
the  United  States  or  in  the  possession  or 
control  of  U.S.  persons  of  these 
individuals  are  blocked,  and  U.S. 
persons  are  prohibited  from  engaging  in 
transactions  with  them  unless  licensed 
by  FAC.  Section  II  of  appendix  A.  listing 
blocked  entities  of  the  de  facto  regime 
in  Haiti,  remains  in  full  effect  and  force. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply. 

List  of  Subiects  in  31  CFR  Part  580 

Administrative  practice  and 
procedure.  Banking,  Blocking  of  assets. 
Exports.  Finance,  Haiti.  Imports, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Shipping.  Specially 
designated  nationals.  Transfers  of  assets, 
Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  580  is  amended 
as  set  forth  below: 

PART  580— HAITIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706:  22  U.S.C. 
287c;  E.O.  12775.  3  CFR,  1991  Comp.,  p.  349: 
E.O.  12779.  3  CFR,  1991  Comp.,  p.  367:  E  O. 
12853.  58  FR  35843.  July  2.  1993;  E.O.  12872 
58  FR  54029,  October  20.  1993. 

2.  Appendix  A  to  part  580  is  amended 
to  revise  the  heading  and  the 
introductory  note  and  to  add  a  new 
section  I  to  read  as  follows: 

Appendix  A  to  Part  580— Blocked 
Persons  of  Haiti 

Note:  Section  I  of  appendix  A  lists  the 
names  of  individuals  whom  the  Director 
of  the  Office  of  Foreign  Assets  Control 
has  determined  are  blocked  individuals 
of  Haiti,  either  because  they  are 
included  within  the  definition  of  the 
"de  facto  regime  in  Haiti"  as  defined  in 
Executive  Order  12755,  or  because  they 
meet  criteria  for  blocking  set  forth  in 
Executive  Orders  12853  and  12872. 
Section  II  of  appendix  A  identifies 
entities  of  the  de  facto  regime  in  Haiti 
whose  assets  are  blocked.  Property  of 
these  individuals  and  entities  that  is 
located  in  the  United  States  or  within 
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the  possession  or  coatrol  of  U.S. 
persons,  including  their  overseas 
branches,  is  blocked,  and  transactions 
with  these  individuals  and  entities  are 
prohibited. 

The  information  listed  below  is  the 
most  complete  information  now 


available  to  the  Office  of  Foreign  Assets 
Conlrol.  The  absence  of  any  particular 
person  from  appendix  A  is  not  to  be 
construed  as  evidence  that  the  person  is 
not  a  part  of,  or  owned  or  corrtrolled  by, 
or  acting  or  purporting  to  act  directly  or 


indirectly  on  beiialf  of ,  the  <fe  foclto 
regime  in  Haiti,  or  is  not  otherwdae  a 
blocked  individual  or  entity  oT  Haiti 
pursuant  to  Executive  Orders  12755, 
12799, 12853  and  12872. 

/.  Blocked  Individuals  of  Haiti 


Name/Rank 


ACCLUCME.  Alberic  L.,  Ueutenant 
ADOLPHE,  FtBncois  J..  Lieutenant 
AIMABLE,  Jacques  Jean,  Lieutenant 
ALCEMAT,  Jean-Ougas,  Lieutenant 
ALCEUS,  Raoul.  Captain 
ALODE,  Anthony,  Major 
ALCY,  Pierre-Antoine,  Lieutenant 
ALEUS,  Louisme,  Lieutenant 
ALEXANDRE.  Anws,  Ueutenant 
ALEXANDRE,  Carel  Camitle,  Lieutenant 
ALEX/NNDRE.  Dusner,  Lieutenant 
ALEXANDRE.  Jean  Chartaime,  Lieutenant 
ALEXANDRE.  Johel.  Lieutenant 
ALEXANDRE.  Joseph  Dieunor,  Captain 
ALEXANDRE,  Kebeau,  Ensign 
ALEXANDRE,  Paul  Francois,  Captain 
ALEXANDRE,  Sannuel.  CapUin 
ALEXIS.  Dioget,  Lieutenant 
ALEXIS.  Jean  Carto,  Captain 
ALEXIS,  Joseph  B.,  Lieutenant  Colonel 
ALEXIS,  ffotand,  Lieutenant 
ALFRED,  .toseph  Brice,  Lieutenant 
ALMONOR.  Herard,  Lieutenant 
ALTIDOR.  Garie,  Captain 
ALTIDOR,  Rodrigue,  Lieutenant 
ALZUPHAR,  Aldof,  Major 
ALZUPHAfl,  Jean-Marie  B.,  Lieutenant 
ANDOU.  Adolphe.  Captam 
ANDRE.  Charles  Altenor,  Commander 
ANDRE.  Louis-Frito,  Lieutenant 
ANDRE.  Ruguins,  Lieutenant 
ANDRE.  Voltaire,  Lieutenant 
ANDRESOL.  Mario,  Lieutenant 
ANTOn^,  Jean  Edouard  M.,  Lieutenant 
ANTOINE.  Jonas.  Lieutenant 
ANTOINE,  Raynald  Fritz,  Captain 
ASMATH,  Luc  Roger.  Lieutenant 
ATOURISTE.  Antoine,  Colonel 

AUDATE,  Frantz.  Lieutenant 
AUGUSTIN,  Anne  Mario,  Lieutenant 
AliQUSTIN.  Edner.  Captain 
AUGUSTIN.  Henry  Robert.  Colonel 
AUGUSTIN.  Michel.  Lieutenant 
AVRIL,  Buteau,  Lieutenant 
BARTHELEMY,  Joseph  Luma,  Lieutenant 
BARTHELUS,  Joseph,  Lieutenant 
BASTIEN,  Baker,  Lieutenant  Colonel 
BASTIEN,  Karl-Henry,  Lieutenant 
BASTIEN,  Ludwig.  Lieutenant 
BASTIEN,  Patrick  Henri,  Captain 
BAZARD.  Louis  Eric,  Lieutenarrt 
BAZELAIS,  Antoine,  Major 
BAZILE,  David,  Major 
BAZILE,  Frar>ck,  Lieutenant 
BAZILE,  Serge.  Lieutenant 
BEAUBIEN,  Fontane.  Major 
BEAUBRUN.  Mondesir.  Colonel 
BEAUBRUN.  Noel  Sylvatt.  Captain 
BEAUDOUtN.  Louis  Jacques,  Major 
BEAUGE,  Hugo,  Ueutenant 
BEAULfEU.  Serge 

BELHOMME.  Patrick,  Ueutenant 
BELNEAU.  Sylvio.  Lieutenant 
BELZIR,  Ecclesiaste,  Lieutenant 


Organization 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amied  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amed  Forces 
Haitian  Armed  Foroes 
Haitian  Armed  Foroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amied  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amwd  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  foroes 
Haitian  Armed  Foroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Anned  Forces 
Haitian  Armed  Foroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Foroes 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Arnied  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitiar  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitiar  Armed  Forces 
Haitiar  Armed  Forces 
Haitiar  Armed  Forces 
Haitian  Amrted  Forces 
Haitian  Armed  Forces 
Haitiawi  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Radio  Litxrte 

Haitian  Armed  Foroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identitying  Information 


Date  of  Birth 


Haiti 

29  October  1944 

Haiti 

7  April  1947 

Haiti 

21  January  1942 

Haiti 

25  June  1940 

Haiti 

15  April  1953 

Haiti 

15  September  1944 

Haiti 

15  August  1940 

Haiti 

8  May  1956 

Haiti 

24  July  1946 

Haiti 

1>9  July  1963 

Haiti 

27  July  1960 

Haiti 

1  February  1945 

Haiti 

28  March  1954 

Haiti 

, 

23ApriM958 

Haiti 

30  Decemtjer  1952 

«aiti 

27  October  1945 

Haiti 

5  October  1955 

Haiti 

10  July  1959 

Haiti 

19  January  1958 

Haiti 

te  January  1942 

Haiti 

22  April  1961 

Haiti 

14  Novemt}er  1946 

Haiti 

12  August  1948 

Haiti 

11  April  1958 

Haiti 

30  November  1950 

Haiti 

1€  December  1946 

Haiti 

21  November  r960 

Haiti 

24  Way  T953 

Les  Cayes, 

Haiti 

1  Decemtier  1953 

Haiti 

, 

7  June  1948 

Haiti 

1  October  1964 

Haiti 

15  December  1950 

Haiti 

20  July  1960 

Haiti 

28  Apnl  1940 

Haiti 

30  Novemtjer  1942 

Haiti 

24  September  1961 

Haiti 

4  June  1953 

Delmas  3i, 

Rue  Verly  9,  Port-au-Prinoe. 

3  July  1951 

Haiti;  Passport  No.  79-039396 

Haiti 

16  June  1968 

Haiti 

10  July  1961 

Haiti 

19  May  1949 

Haiti 

21  June  1951 

Haiti 

. 

4  June  1937 

Haiti 

19  October  1955 

Haiti 

14  January  >954 

Haiti 

28  October  1948 

Haiti 

31  Way  1946 

Haiti 

13  December  1958 

Haiti 

14  June  1963 

Haiti 

26  April  1958 

Haiti 

4  April  1937 

Haiti 

20  February  1940 

Haiti 

4  August  1955 

Haiti 

16  December  1958 

Haiti 

15  April  1950 

Haiti 

20  August  1954 

Delmas  75 

.  Port-au-Prince,  Haiti 

10  Way  1949 

Haiti 

25  December  1938 

Haiti 

21  July  1948 

Haiti 

22  May  1961 

Haiti;  New  York.  NY.  U.S.A;  political 

commentator 

Haiti 

4  Way  1959 

Haiti 

-ve  August  1938 

Waiti 

ligfetirua^1954 
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Name/Rank 


BENECHE.  Ery.  Lieutenant 
BENOIT,  Etienne,  Lieutenant  Colonel 
BERTRAND,  Dezile.  Major 
BERTRANO.  Dominique,  Lieutenant 
BIAMBY,  Philippe.  Brigadier  General 
BIJOUX,  Frantz,  Lieutenant 
BLAISE,  Jean-Baptiste  P.,  Lieutenant 
BLANC,  Andree  G..  Lieutenant 
BOISNORD,  Lherisse,  beutenant 
BOUCARD,  RosevaW,  Lieutenant 
BOUCHER,  Edner.  Major 
BOULIN,  Marie<^rme)le,  Captain 
BOURDEAU,  Serge,  Lieutenant  Colonel 
BOYER,  Chnstophe  D.,  Lieutenant 
BRICE,  Francois,  Lieutenant " 
BROSSARD,  Harry  Alix.  Lieutenant 
BRUNEAU,  Jean-flotchiW.  Captain 
CADET,  Emmanuel.  Captain 
CALIXTE.  Alix  Callce.  Lieutenant 
CALIXTE,  Geriles,  Captain 
CANTAVE,  Jean-Rociny,  Lieutenant 
CARRENARD,  Philippe,  Colonel 
CAZEAU,  Jean-Lucien,  Lieutenant  Colonel 
CEDRAS,  Raoul,  Lieutenant  General 
CELESTIN.  Yves,  Lieutenant  Commander 
CELIN,  Franck.  Lieutenant  Colonel 
CENAFILS.  Castera.  Captain 
CENEAC,  Rony,  Lieutenant 
CESAR,  Abelar,  Lieutenant 
CESAR,  Jean-Kermtchel,  Lieutenant 
CHAM,  Julio,  Lieutenarrt 
CHAMBLAIN,  Louis  Judel 


CHAMPAGNE,  Jean  Yves  Hancy,  Captain 
CHAMPAGNE.  Leisner,  Lieutenant 
CHAPUSETTE,  Marie  Carline.  Lieutenant 
CHARLES.  Astrel,  Lieutenant 
CHARLES,  Benoit.  Lieutenant 
CHARLES.  Faustin,  Lieutenant 
CHARLES,  Jean  Clement.  Lieutenant 
CHARLES.  Josel,  Major 
CHARLES,  Joseph,  Lieutenant 
CHARLES,  Martin  Uerte.  Lieutenant 
CHARLES.  Mercidieu,  Lieutenant 
CHARLES.  Pierre  Gerald.  Captain 
CHARLES.  Piefre-Hemeric.  Captain 
CHARLES,  Soifaite,  Lieutenant 
CHARLES,  VJeben,  Lieutenant 
CHARLES-PIERRE.  Jean-Marie.  Lieutenant 
CHARLES-PIERRE,  Ltma  J.,  Captain 
CHARLES-PIERRE.  Sandry  F.M..  Captain 
CHARLEUS.  Joseph  RIvaud.  Lieutenant 
CHARLIER,  Antony,  Captain 
CHARLOTIN.  Fritz.  LieutenanI 
CHATELIN,  Lucien  A..  Captain 
CHERENEFANT.  Tony,  beutenant 
CHERFILS.  Serge.  Lieutenant 
CHERISKA.  Eric,  Lieutenant 
CHERY,  Fritzner.  Lieutenant 
CHERY.  Georges  Fils.  Lieutenant 
CHERY,  Pierre-Andre.  Lieutenant 
CHERY.  Vretor  Louis.  Captain 
CINEAS.  Charles  R.E.,  Major 
CINEAS.  Vk:tor,  Lieutenant  Colonel 
CINEUS,  Auguste  Ulrick.  Lieutenant 
CINTELLUS,  Antoine  A.H..  Lieutenant 
CLEMENT.  Antorry.  Captain 
CLEMENT.  Jac()ues,  Lieutenant 
CLERJEUNE.  Leopold.  Colonel 

CLERMONT.  Jean-Roger.  Captain 
COFFY,  Gesner,  Lieutenant 


Organization 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Revolutionary  Front  for 
Advancement  and 
Progress  of  Haiti 
(FRAPH) 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amied  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 

Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identifying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Hait 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Halt! 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Delmas  31.  Rue  E.  Laforest,  Port-au- 

Pnnoe.  Haiti:  Passport  No.  90678797 
Haiti 
Haiti 


Date  of  Birth 


19  December  1949 

13  January  1935 
31  March  1951 
14Aprfl  1953 

21  September  1952 

20  May  1962 
16  March  1964 

21  September  1956 

3  February  1948 

18  October  1960 

24  March  1956 
15  July  1955 
29  August  1945 

19  September  1955 

15  May  1953 

4  April  1950 

5  June  1954 

5  February  1946 

25  August  1944 
4  March  1955 

16  May  1938 

14  May  1949 

4  January  1951 

9  July  1949 

19  October  1954 

10  September  1950 

22  October  1953 
18  January  1960 

8  January  1956 

9  September  1943 

5  November  1947 


6  February  1960 

14  Juty  1959 

24  January  1960 

25  December  1950 
12  May  1959 

20  August  1951 

8  September  1948 

23  February  1951 
6  March  1938 

27  July  1957 

5  August  1953 

9  July  1959 

6  July  1957 

21  December  1936 

15  April  1957 
8  August  1959 

2  December  1955 
2  June  1961 
18  January  1940 
27  October  1958 

15  December  1953 

6  June  1941 

8  August  1937 

10  March  1947 

16  September  1962 

11  October  1960 
30  May  1951 

9  Juty  1959 

24  December  1938 
24  May  1951 

14  October  1942 
21  Febru^  1962 
14  October  1959 

7  May  1954 

27  January  1959 
24  August  1950 

24  October  1938 
20  August  1956 
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Name/Rank 

Oiganization 

Identifying  Information 

Date  of  Birth 

CONSTANT,  Emmanuel  "Toto" 

Haiti 

27  December  1956 

CORENTIN.  Willio,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

20  February  1953 

CORIDON.  Clausel,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

29  September  1959 

59 

COUTARD,  Marie  E.G.,  Captain 

Haitian  Armed  Forces 

Haiti 

19  November  1954 

CREVECOEUR.  Rodrigue,  Lieutenant  Colo- 
nel 
CYPRIEN,  Jean  Thomas,  Lieutenant  Colonel 

Haitian  Armed  Forces 

Haiti 

10  February  1955 

Haitian  Armed  Forces 

Haiti 

24  April  1958 

CYRILLE,  Denis,  Lieutenant  Colonel 

Haitian  Armed  Forces 

Haiti 

18  November  1944 

DAGRIN,  Pleno,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

12  August  1946 

DEBROSSE,  Neptune  M.,  Captain 

Haitian  Armed  Forces 

Haiti 

21  May  1944 

DEEB,  Joel 

Haiti;  U.S.A 

28  June  1954 

DEGRAFF,  Jean  Ernst,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

24  November  1943 

DELAUNAY,  Joseph  Gracien,  Colonel 

Haitian  Armed  Forces 

Haiti 

21  January  1949 

DELILE,  Jehova,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

14  July  1948 

c  c 

DELTOR,  Pierre  Camll,  Lieutenant 

Haitian  Arrred  Forces 

Haiti 

6  February  1961 

oo 

DELVA,  Reginald,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

31  August  1967 

DENIS.  Jacques,  Major 

Haitian  Armed  Forces 

Haiti 

9  March  1955 

DERVIL,  Elie-Franc,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

10  September  1955 

DERVILUS,  Andre  Labanet,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

28  December  1940 

"^    ^ 

DESAMOURS,  Antoinius,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

16  October  1948 

3  7 

DESARMES,  Louis,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

2  May  1938 

■^  ■ 

DESIR,  Roland,  Captain 

Haitian  Armed  Forces 

Haiti 

24  November  1955 

DESPLANTES,  Serge,  Major 

Haitian  Armed  Forces 

Haiti 

18  February  1955 

DESROSE,  Jean-Philippe,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  January  1949 

DESROSIERS,  Eddy,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

3  Novemt)er  1961 

DESROSIERS,  Jean-Guy,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

4  March  1946 

DESROSIERS,'  Joseph  Hutjert,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

12  November  1940 

DESSANT,  Joseph  Franck,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  June  1955 

DESSIN,  Jean  Baptiste  C,  Captain 

Haitian  Armed  Forces 

Haiti 

15  January  1944 

DEUS.  Damas,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

1  August  1939 

k    ^^ 

DEVILMA,  Joseph  M.,  Lieutenant  Colonel 

Haitian  Armed  Forces 

Haiti 

4  December  1948 

^^H  ^^^^^H 

DIEUDONNE,  Brutus  M.,  Colonel 

Haitian  Armed  Forces 

Haiti 

3  December  1938 

-1    ■ 

DIEUDONNE,  Louicin,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

25  September  1961 

DIMANCHE,  Jean-Robert,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

4  August  1945 

DOLCINE,  Jean-Marty,  Captain 

Haitian  Armed  Forces 

Haiti 

26  October  1939 

^^ 

DOMINIQUE,  Jean  Claude,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

2  September  1951 

7 

DOMINIQUE,  Ralph,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

11  February  1961 

r 

DORELIEN,  Carl,  Colonel 

Haitian  Armed  Forces 

Haiti;  Passport  No.  82-57899 

24  January  1949 

DORGELUS.  Ludovk:,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  September  1940 

DORVAL,  llertant.  Lieutenant 

Haitian  Armed  Forces 

Haiti 

4  July  1943 

DORVAL,  Paul,  Major 

Haitian  Armed  Forces 

Haiti 

8  November  1949 

DORVIL,  Roland,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

20  October  1953 

DORVILIER.  Je&n  Christian,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

9  September  1939 

DORZIN,  Abner,  Ensign 

Haitian  Armed  Forces 

Haiti 

7  August  1 950 

DOUBY,  Frantz,  Colonel 

Haitian  Armed  Forces 

Rue  Cheriez  9,  Rue  4  No.  8,  Port-au- 
Prince,  Haiti 

19  January  1948 

DOUILLON,  Lamartine,  Lieutenant  Colonel 

Haitian  Armed  Forces 

Haiti 

22  July  1948         -f 

?94 

DOURA,  Stagne,  Captain 

Haitian  Armed  Forces 

Haiti 

18  January  1958 

DUBIC,  Joseph  Raoul,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

8  February  1941 

DUBUCHE,  Berrier,  Captain 

Haitian  Armed  Forces 

Haiti 

18  May  1945 

DUCHEMIN,  Guy,  Colonel 

Haitian  Armed  Forces 

Haiti 

29  Septemt»er  1931 

DUFRESNE,  Jean  Roland,  Major 

Haitian  Armed  Forces 

Haiti 

11  June  1956 

DUMAS,  Joseph  Laurent,  Major 

Haitian  Armed  Forces 

Haiti 

9  July  1947 

DUMERGEANT,  Gilius  J.,  Captain 

Haitian  Armed  Forces 

Haiti 

17  January  1941 

DUMORIN,  Ls.  Maoari,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

25  January  1948 

DUPERVAL,  Jean-Claude,  Major  General 
DUPOUX.  Serge,  Major 

Haitian  Armed  Forces 

Haiti 

19  February  1947 

Haitian  Armed  Forces 

Haiti 

22  January  1956 

DUVERNE,  Jean  Emmanuel,  Major 

Haitian  Armed  Forces 

Haiti 

22  November  1951 

DUVERSEAU.  Jean-Robert,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

27  May  1954 

EDOUARD,  Charles,  Lieutenant 

Haitian  Arnied  Forces 

Haiti 

12  January  1946 

EDOUARD,  Eddy,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

19  November  1962 

EDOUARZIN,  Jean  Maurice,  Captain 

Haitian  Armed  Forces 

Haiti 

25  October  1944 

ELIE,  Jean-Nesly,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

2  December  1960 

ELYSEE,  Antoine  Fenelon,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

13  June  1936 

EMILE,  Jean  Abner,  Captain 

Haitian  Armed  Forces 

Haiti 

29  January  1956 

EMILE,  Saint-Louis,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

1  July  1940 

EMILIEN,  Michel,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

12  June  1939 

EMMANUEL,  Exaus,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

5  January  1 940 

ESTIMABLE,  Sedeine,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  March  1949 

ETIENNE,  Anste  Harry,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

27  October  1958 

ETIENNE.  JearvMary.  Major 

Haitian  Armed  Forces 

Haiti 

21  September  1952 

ETIENNE,  Joasilien,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

10  July  1954 

ETIENNE,  Lord  Wamer.  Major 

Haitian  Armed  Forces 

Haiti 

22  March  1952 

IMI 

ETIENNE,  Renan,  Lieutenant 

Haitian  i 

^rmed  Forces 

Haiti 

17  August  1964 
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Name/Rank 


EUGENE.  Antoine,  Lieutenant 
EUSTACHE.  Wilson.  Cotonel 
EXCELLENT,  Bertrand  Ronald,  Lieutenant 
EXCEUS.  Rock,  Lieutenant 
FAIETON,  Oieudonne,  Lieutenant 
FELIX,  Jean-Daniel,  Lieutenant 
FELIX,  Jean-Rabel,  lieutenant 
FETIERE,  Edmond,  Captain 
FIDELE,  Jean-Luckner.  Lieutenant 
FILS-AIME,  Gerard,  Lieutenant 
FILS-AIME.  Hewe,  Lieutenant 
FILTIDOR,  Louis  Jean,  Lieutenant 
FLEURY,  Antoine.  Lieutenant 
FLORESTANT.  Joseph  Lemoine,  Colonel 
FLOREXIL,  Edwin,  Major 
FORCANT,  Card,  Captain 
FRANCE,  Pien-e-Noel.  Lieutenant 
FRANQOIS,  Evans  Macfariand 


FRANQOIS,  Jean  Hervay.  lieutenant 
FRAN(?OIS.  Jean-Pierre,  Major 
FRANQOIS.  Jerome,  Lieutenant 
FRANQOIS,  Joseph  Michel,  Lieutenant 
Colonel 

FRAN(;XDIS,  Paul  Audmar.  Lieutenant 
GABRIEL.  Jean  Robert  Cotonel 
GARCON,  Alterme  Maurkie,  Lieutenant 
GASSAN,  Jean  Necker,  Lieutenant  Colonel 
GAUBERT.  Carlyle,  Lieutenant 
GAY,  Pierre  Gerald,  Ensign 
GEDEON,  Jean  Evans,  Lieutenant-Colonel 
GEORGEON.  Joseph  Horres,  Lieutenant 
GEORGES,  Francois  Arnold,  Lieutenant 
GEORGES,  Reynald 
GERMAIN,  Anglade,  Lieutenant 
GERMAIN.  Destorel,  Lieutenant 
GERMAIN,  Henri  P..  Lieutenant-Colonel 
GERMAIN,  Petiel.  Lieutenant 
GILLES,  Joseph  Harry,  Lieutenant 
GIRAUD,  Michel  P.  L.  Captain 
GOBY,  Jean  Brunei,  Colonel 
GONEU  Bertrand.  Lieutenant 
GRACIA,  Diderot.  Captain 
GREFFIN,  Jean  Gary,  Captain 
GROSHOMME,  Belony.  Colonel 
GUERRIER.  Derby,  Ueutenant-Colonel 

GUERRIER,  Jean  Roger,  Major 
GUILLAUME,  Robert,  Ueulenant 
GUILLAUMETTE.  Antoine,  Lieutenant 
GUSTAVE,  Christian,  Lieutenant 
HAGE,  Mona  Isable.  Captain 
HENRY,  Jean-Mary  Fritz,  Major 
HENRY,  Vemarle,  Lieutenant 
HENRYS,  Antoine  Gracia,  Lieutenant 
HERMANN,  Michel-Ange,  Lieutenant  Colo- 
nel 
HEROLD,  Andre.  Lieutenant 
HILAIRE,  Max,  Captain 
HILMAIN,  Adrien  D.,  Lieutenant 
IRA,  Joseph  Miracle,  Major 
JACOB,  Joseph  Pien-e.  Colonel 
JACOT,  Eristhene,  Captain 
JACQUES,  Antoine,  Lieutenant 
JACQUES,  Georges  I..  Lieutenant 
JACQUES,  Herard-LeUanc,  Lieutenant 
JACQUES.  Joseph  Yvon,  Lieutenant 
JACQUES,  Josue,  Ueutenant 
JACQUES-LOUIS.  Max.  Lieutenant 
JACOUET.  Henrius.  Captain 
jACQUITTE,  Jean  Vilener,  Lieutenant 
JANVIER.  Jean-Jacques,  Lieutenant 


Organization 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Anned 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
ArnDed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Identifying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti;  Dominican  Republk:;  Passport  No. 

466-91;  Diplomatic  Passport  No.  92- 

012658 
Haiti 
Haiti 
Haiti 
Route  Aeroport,  Rue  Bergera,  Imp. 

Beauchamp  No.  2,  Port-au-Prince. 

Haiti;  Passport  No.  81 151 1 12 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Hajti 

Haiti;  U.S.A 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti;  Passport  No.  81-161845 
Drouillard  Sarthe  Village,  Port-au-Pnnce, 

Haiti;  Passport  No.  85-271932 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Date  of  Birth 


21  July  1942 
20  November  1942 
24  May  1961 
16  August  1961 
31  December  1953 
13May  1959 
15  February  1957 

9  March  1962 

5  August  1960 
2  October  1944 

10  January  1963 
27  February  1946 
27  July  1963 

18  November  1949 
4  February  1955 
26  January  1939 
18  December  1952 

6  May  1952 


9  November  1947 
18  March  1951 
4  April  1944 
8  May  1957 


20  August  1962 

11  August  1953  or  1958 
26  July  1945 

12  February  1942 
9  March  1959 

23  December  1963 

11  April  1944 
14  Jarxjary  1951 

4  September  1942 
16  October  1946 

13  July  1939 

4  September  1951 
6  September  1951 

9  January  1938 

22  January  1962 

14  December  1940 
28  September  1951 

10  April  1961 

13  March  1954 

6  December  1958 

12  Febmary  1948 

14  October  1949 

20  Apm  1957 

28  June  1961 

8  November  1951 
3  February  1943 

29  May  1952 
8  June  1951 
10  April  1955 
20  January  1944 
3  October  1952 

23  March  1959 

3  July  1960 

7  February  1945 
14  March  1951 
22  Apnl  1940 
22  June  1951 

24  November  1 950 
28  December  1940 

16  October  1944 

8  March  1947 

17  April  1945 

4  June  1964 

16  September  1951 

17  March  1967 

18  March  1935 
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Name/Rank 


JASMIN,  Jacques-Guy,  Lieutenant 
JEAN,  Hasler  A.,  Lieutenant 
JEAN,  Joftas,  Colonel 
JEAN,  Phito.  Captain 
JEAN,  Rigaud,  Lieutenant 
JEAN-BAPTISTE,  Charles  Eusebe,  Colonel 
JEAN-BAPTISTE,  Elysee,  Lieutenant 
JEAN-BAPTISTE,  James,  Captain 
JEAN-BAPTISTE,  Jean  Occelus,  Lieutenant 
JEAN-BAPTISTE,  Lyonel,  Captain 
JEAN-BAPTISTE,  Michel-Ange,  Lieutenant 
JEAN-BAPTISTE,  Rodiny,  Captain 
JEAN-BART,  Thomas  Kerns,  Captain 
JEAN-BRICE,  Ralph  Stanley,  Lieutenant 
JEAN-CHARLES.  Frantz  S.,  Captain 
JEAN-FRANQOIS,  Frantz,  Lieutenant 
JEAN-FRANQOIS,  Serge,  Lieutenant 
JEAN-GILLES,  Andre  M.,  Colonel 
JEAN-JACQUES,  Yvon,  Captain 
JEAN-PAUL,  Innocent  J.-C,  Lieutenant 
JEAN-PHItlPPE,  Joseph  Nevert,  Lieutenant 
JEAN-PIERRE,  Gannel,  Lieutenant 
JEAN-PIERRE,  Mignard,  Lieutenant 
JEANNITE.  Alfred,  Lieutenant 
JEROME,  Auguste  Raphael,  Major 
JEUDY,  JearvClaude.  Lieutenant  Colonel 
JEVOUSAIME,  Max,  Lieutenant 
JOACHIM,  Marie  Gina,  Lieutenant 
JOANIS,  Jackson,  Captain 

JOAZILE,  Jean-Rodolphe,  Lieutenant 
JOCELYN,  Fritz,  Colonel 
JOLICOEUR,  Olius.  Lieutenant 
JONASSAINT,  Renold,  Lieutenant 
JONQUIS,  Antoine,  Lieutenant 
JOSAPHAT,  Andre  Claudel,  Lieutenant 

Colonel 
JOSE,  Jean-Eugene,  Colonel 
JOSEPH,  Antoine  Th.,  Lieutenant 
JOSEPH.  Claude,  Captain 
JOSEPH,  Claudy,  Lieutenant 
JOSEPH,  Demes  G.,  Lieutenant 
JOSEPH,  Jean  Ronel,  Captain 
JOSEPH,  Jean  Ulrique,  Lieutenant 
JOSEPH,  Jethro,  Lieutenant 
JOSEPH.  Louisiane,  Lieutenant 
JOSEPH,  Milarion  Odamus,  Lieutenant 
JOSEPH,  Raphael  Attilio,  Lieutenant 
JOSEPH,  Ricot,  Major 
JOSEPH,  St-Foft,  Lieutenant 
JULES,  Jean  Ader,  Lieutenant 
JULISSE,  Rosemond.  Lieutenant 
JUSTAFORT,  Coulange,  Lieutenant  Colonel 
JUSTAFORT,  Serge,  Major 
KERCY,  Garry  Michel,  Captain 
KERNIZAN.  Marc,  Major 
KERSAINT,  Esnaider,  Major 
LAFOND,  Jean-Dorcin,  Lieutenant 
LAMANDE,  Rene  Raymond,  Lieutenant 
LAMOUR,  Phalange,  Lieutenant 
LAROCHELLE,  Gerald,  Captain 
LAROQUE,  Serge,  Lieutenant 
LASSEGUE,  Pierre  Philippe 

LATORTUE.  Youri.  Lieutenant 
LAURORE.  Appdos.  Colonel 
LAZARRE.  Schubert.  Ueutenant 
LEANDRE.  Edrick.  Captain 
LEMITHE.  Felix.  Lieutenant  Colonel 
LENESCAT,  Joseph  Chariot.  Lieutenant 
LEONIDAS,  Bernardo  R..  Lieutenant-Colonel 
LESSAGE.  Jodel,  Colonel 
LEVASSEUR,  lliovert.  Lieutenant 
LOISEAU,  Joel,  Major 


Organization 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haiticir  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
National  Port  Authority 

of  Haiti 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identifying  Information 


Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti  - 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Ruelle  Alix  Roy,  Imp.  Telemaque  No.  22, 

Port-au-Prince,  Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Delmas  45,  No.  8,  Port-au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti;  U.S.A;  port  captain 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Rue  Oscar  No.  23,  Port-au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 


Date  of  Birth 


22  November  1945 

15  October  1950 

12  September  1951 

2  April  1954 

19  November  1942 
19  July  1942 
17  September  1946 
30  July  1959 

16  April  1944 

1  March  1947 
5  June  1960 

5  Octot>er  1959 

7  March  1959 
25  March  1968 

17  December  1960 

23  June  1960 

15  Febnjary  1950 

19  April  1931 

25  November  1958 

24  April  1949 

3  October  1950 

13  May  1961 

13  October  1968 

11  July  1946 

8  September  1949 

28  March  1944 

26  May  1946 

30  September  1960 

25  October  1958 

15  September  1962 

12  November  1941 

18  March  1949 

6  February  1953 

19  June  1946 
17  August  1956 

10  June  1952 

2  July  1945 

12  August  1956 

14  September  1961 

4  April  1943 

15  March  1954 

23  September  1937 

17  April  1946 

26  May  1956 

29  April  1941 

20  May  1948 

30  October  1950 

3  August  1943 
15  October  1961 

7  March  1952 

18  April  1950 
12  June  1955 

21  September  1960 

5  September  1955 
2  January  1953 
15  June  1945 

20  May  1942 

18  November  1946 

4  Apnl  1958 

17  December  1943 


13  November  1967 
11  March  1954 

18  Febaiary  1950 

29  September  1952 

30  April  1943 

10  June  1949 

28  February  1942 

19  February  1954 

31  December  1954 

11  November  1954 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7.  1994  /  Rules  and  Regulations         16555 


Name/Rank 


LOUIS,  Cassinlr.  Major 

LOUIS.  Dieupheine,  Lieutenant 

LOUIS,  Edy.  Colonel 

LOUIS,  Gerard  E..  Jr.,  Lieutenant 

LOUIS,  Jean  Sagesse.  Lieutenant 

LOUIS,  Marc  Albert,  Major 

LOUIS,  Max-Gabriel,  Lieutenant 

LOUIS,  Michel,  Colonel 

LOUIS-JACQUES,  Richelet  S.,  Major 

LOUISY,  Franck,  Lieutenant 

LUBIN,  Enr^manue!,  Lieutenant 

LUBIN.  Ernst  J.  M.,  Ma)Or 

LUMAS,  Jean  Justin,  Lieutenant 

MAHAUTIERE,  Pierre  Charles.  Lieutenant 

MARCEL,  Fritz  Gerald,  Lieutenant 

MARCELIN,  Eddy.  Captain 

MARIUS.  Hyppoiite,  Lieutenant 

MARIUS,  Mireille,  Lieutenant 

MARS,  Snere,  Captain 

MASSENA.  Somner.  Captain 

MASSENART.  Boniface  E  ,  Lieutenant 

MATHURIN,  Frerot.  Lieutenant  Colonel 

MAURICE.  Joel,  Major 

MAURICE,  Joseph  Francois.  Lieutenant 

MAXIME,  Jean  Miguellte,  Lieutenant 

MAYARD,  Henry  (Henn)  Max,  Brigadier 
General 

MEDACIER,  Appolin,  Major 

MEHU.  Irving,  Lieutenant  Colonel 

MENARD.  Jean-Emmanuel.  Captain 

MENELAS,  Jean  Gael,  Lieutenant 

MERILUS,  Exantus.  Lieutenant 

METELLUS,  Marc  Antoine,  Lieutenant  Colo- 
nel 

MICHAUD,  Eugene  Henry.  Lieutenant 

MICHEL.  Fils.  Lieutenant 

MICHEL,  Francis,  Lieutenant 

MICHEL.  Fritz,  Lieutenant 

MICHEL.  Jean-Fritz,  Lieutenant 

MICHEL,  Joseph,  Captain 

MICHEL,  Stanislas  A.,  Lieutenant 

MINGOT,  Marc,  Lieutenant 

MINISTE,  Yves  Plaisimond.  Lieutenant 

MITTON,  Jacky,  Captain 

MOMBES,  Tessier,  Lieutenant 

MOMPOINT,  Fred  Renaud,  Lieutenant 

MOMPOINT,  Hemtz,  Captain 

MONDELUS,  Gilbert.  Lieutenant 

MONFORT.  Jear)-MathiW,  Lieutenant 

MONTHERVIL,  Josue,  Lieutenant 

MONUMA.  Pradel  J..  Major 

MUSSET,  Odius,  Lieutenant 

NARCISSE.  Margareth  I.,  Lieutenant 

NASSAR,  Marie  Elva  S.,  Lieutenant 

NELSON.  Jean  Thomas.  Captain 

NEPTUNE.  Pierre  E.C.,  Captain 

NICOLAS,  Mane  Greta,  Lieutenant 

NOEL,  Pierre  Ednss,  Lieutenant 

OCCENAD,  Jean-Claude,  Lieutenant  Colo- 
nel 

OCCIL.  Jearv-RayrTx>nd,  Lieutenant 

OLIVIER,  Jean  Wodchil,  Lieutenant 

ORMILlCE,  Antoine  OP.,  Lieutenant 

OVIL,  Michel  Jerome,  Lieutenant 

OVILMAR.  Sagesse,  Ueutenant 

PAUL,  Max 


PASCAL,  Jean  Benes.  Lieutenant 
PASCAL.  Jose.  Lieutenant 
PASCAL.  Paul,  Lieutenant 
PAUL.  Benedict.  Ensign 


Organization 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Hartian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Hait.an 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Hait'an 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Anned 
Armed 
Armed 
Armed 
Ar^ed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Hartian 
Haitian 
Haitian 
Hartian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identifying  Information 


Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti    ■ 

Haiti 

Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Bourdon,  Impasse  Iginac  No.  7.  Ham,  La 
Saline  Boulevard,  P.O.  Box  6i6,  Port- 
au-Pnnce,  Haiti;  P.O.  Box  1792.  Port- 
au-Pnnce,  Haiti;  Passport  No.  SO- 
705113 

Haiti 

Haiti 

Haiti 

Haiti 


Date  of  Birth 


26  July  1952 

1  Felxuary  1957 

21  June  1951 

5  December  1964 

27  August  1946 
26  May  1952 

6  March  1964 

28  September  1949 

16  November  1950 

7  Apnl  1951 

25  December  1944 

1  January  1955 

29  September  1943 
31  August  1944 

12  August  1964 
20  May  1958 
20  ti^arch  1957 
5  May  1962 

30  November  1 954 

7  June  1947 
5  June  1957 

26  October  1 950 

1 0  December  1 953 

8  March  1946 

28  Octot)er  1960 
7  February  1947 

4  October  1951 

9  June  1954 

26  Apnl  1944 
25  June  1960 

15  Fetiruary  1949 

18  November  1952 

4  November  1937 

31  May  1952 

25  December  1952 

23  November  1 960 

9  October  1937 
15  October  1957 

1 3  NovemtJer  1 940 

17  October  1939 

15  August  1956 

2  Novemt)er  1957 

22  January  1956 
7  October  1967 
25  May  1959 

19  November  1953 

24  November  1946 

5  March  1959 
17  April  1950 

4  February  1950 

3  March  1962 

10  October  1959 

1  June  1960 

25  May  1958 

27  December  1949 

22  March  1960 

2  October  1955 

23  May  1963 

16  August  1948 
13  July  1942 

29  September  1960 

20  February  1963 

17  May  1945 


15  January  1952 
20  April  1949 
30  June  1951 
23  Apnl  1962 
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Name/Rank 


Organization 


Identifying  Inlormation 


Date  of  Birth 


PAUL,  Mario,  Lieutenant 
PAUL,  rtormeus.  Lieutenant 
PAUL,  Patrick,  Lieutenant 
PAULEMON.  Joseph  Willy.  Lieutenant 
PAULIN,  Jean-Benito,  Lieutenant 
PERMISSION,  Jean  Jacob,  Lieutenant 
PETION,  Mendes  Lesly,  Lieutenant 
PETIT-FRERE.  Charies  P..  Lieutenant 
PETIT-PHAT,  Jean  Marcel,  Lieutenant 
PHILIPPE,  Coiz  Daniel.  Cotonel 
PHILIPPE,  Jean-Luther,  Lieutenant 
PHILIPPE,  Leonard.  Lieutenant 
PHILOGENE,  Jacques  Joseph,  Major 
PIERRE.  Bancks,  Lieutenant 
PIERRE,  Chewenel,  Lieutenant 
PIERRE,  Edward,  Lieutenant 
PIERRE,  Edwige.  Captain 
PIERRE,  Enelite.  Lieutenant 
PIERRE.  Jean  Daniel,  Captain 
PIERRE,  Jean  Palies.  Lieutenant 
PIERRE,  Jean  Ulnck,  Captain 
PIERRE.  Jean  Winel,  Lieutenant 
PIERRE,  Joseph  Fils-Aime,  Lieutenant 
PIERRE.  Joseph  ReynokJ,  Lieutenant 
PIERRE,  Joseph  Wistong,  Lieutenant 
PIERRE,  Luc.  Lieutenant 
PIERRE,  Marie  Jessie,  Lieutenant 
PIERRE,  Patrck  Rene,  Captain 
PIERRE,  Pierre  Gerard,  Major 
PIERRE.  Raguel,  Lieutenant 
PIERRE,  Remy,  Lieutenant  Colonel 
PIERRE,  Rene,  Lieutenant 
PIERRE,  Robert,  Lieutenant 
PIERRE,  Ulrrck,  Captain 
PIERRE-ANTOINE,  Joseph,  Colonel 
PIERRE-CHARLES,  Frantz,  Captain 
PIERRE-FILS.  Ankieau.  Lieutenant 
PIERRE-FILS,  Israel,  Lieutenant 
PIERRE-FRANgOIS,  Jean  Dany,  Captain 
PIERRE-FRANQOIS,  Marc-Henry.  Captain 
PIERRE-JEROME,  Gream  Innocent,  Lieu- 
tenant 
PIERRE-LOUIS.  Hubert  Michel.  Captam 
PIERRE-PAUL.  Edda,  Lieutenant 
POISSON,  Bemadin,  Cotonel 
POULARD,  Duval.  Lieutenant 
PRATO,  NkX3las  A.,  Lieutenant 
PREVAL,  Alland,  Ueutenant 
PROPHETE,  Gerard,  Lieutenant 
PRUD'HOMME.  Ernst.  Cotonel 
PYRAM,  Jean  Emery,  Lieutenant 
RAPHAEL,  Frarx»is,  Lieutenaqt  Colonel 
RAPHAEL,  Rigo,  Captain 
RAVILUS,  Raymond  M.,  Captain 
RAYNALD,  Paul,  Lieutenant 
REMEUS.  Daniel,  Lieutenant 
,  REMY,  Jean  Sergo,  Ueutenant 
REMY,  Jean-Luc,  Lieutenant 
REMY,  JearvThomas,  Lieutenant 
RENAUD,  Lener,  Major 
RENE.  Jacques,  Lieutenant 
RENE,  Jean  Robert  Lieutenant  Colonel 
RENE,  Jean  Roosevelt,  Lieutenant 
RENE,  Jear>-Nissage,  Captain 
RENE,  Mane  Alix,  Colonel 
RENE.  Yolette  M.,  Lieutenant 
RICHARD,  Denis,  Lieutenant 
RICHARD,  Louis-Marie  M..  Lieutenant 
RICOT,  Myrtho,  Major 
ROBERT,  JearvEdwige,  Lieutenant 
RODNEY,  Francois  Dukene,  Captain 
ROLAND,  Louis-Chartes,  Captain 
ROLLAND,  Jean-Clausel,  Major 
ROMAIN,  Franck 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Hartian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Arnied 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Anned 
Armed 
Armed 
Armed 
Armed 
Armed 
Arnied 
Armed 
Amried 
Armed 
Armed 
Amied 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Harti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Harti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


2  August  1953 
13  July  1936 

20  Febaiary  1963 

11  March  1942 

18  August  1947 
15  January  1932 

20  July  1960 

25  May  1939 

12  January  1958 

3  May  1933 

26  July  1953 

21  October  1941 
30  December  1945 
21  June  1947 

6  January  1960 

15  February  1961 
5  November  1958 

27  October  1959 
5  June  1959 

16  January  1949 

4  October  1958 

13  December  1951 

8  February  1937 

14  June  1947 

1  September  1940 

26  May  1959 

27  August  1951 

9  April  1960 

19  July  1948 

7  November  1940 

17  May  1947 

23  January  1938 

5  January  1966 

15  November  1942 
19  March  1951 

27  Febmary  1958 

6  October  1944 

18  September  1937 

5  May  1960 
30  June  1961 

28  October  1965 

24  December  1952 

1  December  1958 

16  February  1948 
9  May  1957 

4  July  1965 

3  September  1950 

21  December  1950 

22  September  1954 
14  June  1953 

14  Novemtjer  1943 

27  May  1941 

17  March  1961 

19  July  1938 

2  December  1940 
11  April  1955 

6  June  1946 

14  Apnl  1948 

22  March  1956 

8  March  1949 

3  May  1953 

2  0ctot)er  1966 

29  December  1940 

28  July  1951 

24  September  1952 
2  March  1943 

15  June  1951 
11  June  1937 
15  August  1962 

29  October  1958 

18  September  1948 

23  April  1949 
29  January  1936 
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Name/Rank 


ROMULUS,  Dumarsais,  Colonel 
ROMULUS,  Jean  Maceres.  Captain 
ROMULUS.  Martial  P..  Colonel 


ROSARION,  Jean  Romann,  Lieutenant 
ROSEMBERG.  Yves  Marie  R.  Captain 
ROY,  Chiller.  Ueutenant 
SAIDEL,  Jean  Fricot.  Lieutenant 
SAINVIL.  Ramus.  Colonel 


SAINT  GERMAIN.  Rubens.  Ueutenant 
SAINT-ELOI.  Inereste,  Lieutenant 
SAINT-FLEUR,  Alix-Robert,  Lieutenant 
SAINT-FLEUR.  Aristhote,  Captain 
SAINT-FLEUR,  Erick.  Ueutenant 
SAINT-FLEUR,  Mchaud.  Major 
SAINT-JEAN.  Jonique.  Lieutenant 
SAINT-JOY.  Jean  Armand.  Major 
SAINT-JUSTE.  Joseph,  Lieutenant 
SAINT-LOUIS,  Herve,  Lieutenant 
SAINT-LOUIS,  Jacques  N..  Ueutenant 
SAINT-PHAT,  Cetelus,  Lieutenant 
SAINT-PIERRE.  Jean  Claude.  Lieutenant 
SAINT-PIERRE,  ReynaW,  Ueutenant 
SAINT-VIL,  Jean  Adzor,  Lieutenant 
SAINTIL,  Agnes,  Lieutenant 
SAINTIL,  Sadrac.  Colonel 
SAINTILAIRE,  Joseph  Odes.  Lieutenant 

Colonel 
SALOMON.  Richard,  Lieutenant 
SANON,  Anthony,  Lieutenant 
SANON,  Merckjieu,  Captain 
SANZ,  Joseph  Lesly,  Major 
SCOTT,  Emmanuel  E.L.E.,  Ueutenant 
SEIDE,  Ambrotse  Lucien,  Captain 
SHOUTE,  Jean  Michelet.  Lieutenant 
SIMEON,  Jean-Claude.  Lieutenant 
SIMILIEN.  Frrto,  Lieutenant 
SIMON,  Estimien.  Lieutenant  Cotonel 
SOUFFRANT,  Yves  Jean-Marie.  Captain 
ST-FLEUR,  Jean,  Lieutenant 
ST-FLEUR,  Martial  Raynald,  Major 
ST-JULIEN.  Adrien,  Ueutenant 
SUPRIEN,  Jean-Fleurant,  Lieutenant 
SURIN.  Gerard,  Captain 
SYDNEUS,  Damaxe,  Colonel 
SYLVAIN,  /'ndre,  Lieutenant 
SYLVAIN,  Diderot  Lyonel  (Lionel),  Colonel 
TACHOUTE,  Livingsma,  Lieutenant 
TELFORT,  Adnen,  Lieutenant 
TELUSMA,  Joseph,  Lieutenant 
THELISMA,  Mac  Gregor,  Lieutenant 
THERANUS,  Mario,  Ueutenant 
THERLONGE,  Jean-Claude,  Lieutenant 
THIBAUD.  Enwnanuel,  Ueutenant 
THOMAS,  Joseph  Jacques,  Major 
TIMO.  Raynald,  Captain 
TOUSSAINT,  Henrio,  Lieutenant 
TOUSSAINT.  Ludovic  P.,  Lieutenant 
TOUSSAINT,  Tacite,  Lieutenant 
TRAVERSIERE,  Jacques,  Ensign 
TRECILE,  JearvYonel,  Lieutenant 
TUFFET,  Jean-Vk:tor,  Ueutenant 
TURENNE,  Jean  /JHone,  Lieutenant 
ULYSSE.  Mk:haelle.  Lieutenant 
VALET,  Jean-Edmon,  Leutenant 
VALET,  Paul  LudovK,  Lieutenant 
VALLES,  Emmanuel  A.M.J..  Captain 
VALME.  Marc,  Major 


VALMOND.  Hebert  Cotonel 


Organization 


Haitian  Armed  Forces 
Haitian  Amied  Forces 
Haitian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 

Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Amied 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Arn)ed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 


Identifying  lnformatk>n 


Haitian  Armed  Forces 


Haiti 

Haiti 

Haiti;  11903  Coronada  Place,  Kensing- 
ton. MD  29895,  U.S.A.;  SSN  214-02- 
7585 

Haiti 

Haiti 

Haiti 

Haiti 

Delmas  68.  Rue  C.  Henry  No.  2.  Port- 
au-Prince.  Haiti;  Passport  No.  84- 
161640 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Avenue  Martin  Luther  King  No.  152, 

Port-au-Prince.  Haiti;  Passport  No.  81- 

142979 
Haiti 


Date  of  Birth 


16  or  18  August  1948 
23  August  1957 
26  February  1949 


17  November  1967 
26  December  1955 
6  September  1964 

14  May  1962 

15  September  1952 


2  May  1963 

4  March  1945 

12  May  1946 
22  May  1943 

30  October  1960 

I  December  1955 

3  October  1965 

7  November  1956 
10  March  1940 
10  July  1941 

5  December  1947 

20  April  1940 

28  October  1952 

29  August  1965 
26  Febnjary  1949 

26  February  1945 

29  January  1953 

4  February  1945 

18  January  1960 

18  June  1943 

27  June  1948 
26  Apnl  1953 

3  March  1951 

19  August  1952 

14  June  1960 

21  July  1943 

4  April  1947 
3  March  1941 

II  October  1957 

28  June  1961 

3  August  1948 

15  August  1937 
10  January  1953 
1  February  1942 
10  April  1944 

4  October  1939 

10  June  1950 

22  January  1953 
28  July  1949 

7  October  1954 

1  September  1968 
17  December  1966 
15  December  1945 
15  June  1964 

15  March  1955 
9  August  1957 

11  March  1962 
17  July  1942 

2  March  1964 

6  June  1945 

22  December  1961 
24  September  1942 

16  March  1944 

21  September  1962 

3  November  1941 

13  June  1943 

30  March  1956 

5  December  1953 


17  May  1949 
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Name/Rank 

Organization 

Identifying  Infomiation 

Date  of  Birth 

VELIA,  Guy  Gerard.  Lieutenant 

Haitian  Armed  Forces 

Haiti 

11  December  1949 

VILLARD,  Montfort,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

17  August  1948 

VILME,  Abner,  Lieutenant 

Haitian  Armed  Fotces 

Haiti 

23  October  1964 

VILSON,  LIneau,  Captain 

Haitian  Armed  Forces 

Haiti 

24  March  1953 

VOLTAIRE,  Anatin  0..  Lieutenant 

Haitian  Amed  Forces 

Haiti 

15  September  1944 

WAGNAC.  Joseph  Jean  M.,  Ensign 

Haitian  Anned  Forces 

Haiti 

14  September  1962 

WILLIAM,  Donald  G.,  Lieutenant 

Haitian  Arnied  Forces 

Haiti 

18  January  1964 

WILLIAMS,  Nixon,  Ueutenant 

Haitian  Armed  Forces 

Haiti 

16  July  1964 

WILSON,  Eustache,  Colonel 

Haitian  Armed  Forces 

Haiti 

20  November  1942 

WON,  Jutes,  Captain 

Haitian  Armed  Forces 

Haiti 

16  March  1936 

ZAMOR,  Claudel,  Captain 

Haitian  Armed  Forces 

Haiti                                           * 

5  October  1960 

ZAMOR,  Jean  Denis,  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  April  1962 

Dated:  March  22, 1994. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  March  23,  1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
[FR  Doc.  94-8367  Filed  4-S-94;  8:45  ami 

BILUNO  COOe  4810-25-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  1 

[CGD9»-0791 
RIN2115-nAE68 

Simplified  Alternative  Procedure  for 
Resolving  Civil  Penalty  Cases 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is  issuing  an 
Interim  Final  Rule  (IFR)  to  allowr  for 
greater  delegation  by  the  District 
Commander,  and  to  allow  for  a 
simplified  alternative  procedure  for 
resolving  civil  penalty  cases  to  be  tested 
in  three  pilot  ports  for  a  period  of  six 
months.  This  procedure  should 
streamline  the  civil  penalty  process  for 
certain  oil  discharge  and  pollution 
prevention  civil  penalty  cases  by 
allowing  a  Coast  Guard  official  to 
present  a  Notice  of  Violation  and 
proposed  penalty  to  a  party  in  the  field. 
Resuhs  of  the  pilot  program  will  be  used 
in  determining  whether  the  program 
should  be  implemented  nationally  and 
amending  the  final  rule,  if  appropriate. 

DATES:  This  rule  is  effective  on  April  7, 
1994. 

Comments  must  be  received  by 
October  7, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  93-079), 
U.S.  Coast  Guard  Headquarters,  2100 


SecJnd  Street,  S\V.,  Washington.  DC 
20593-0001,  or  may  be  dehvered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  n'omber  is  (202)  267-1477. 
The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
insjjection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  Unless 
otherwise  indicated,  dociunents 
referenced  in  this  preamble  are  available 
for  inspection  and  copying  at  the  office 
of  the  Executive  Secretary,  Marine 
Safaty  Council  (G-LRA/3406),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  room  3406.  Washington,  DC 
20593-0001  between  8  a.m.  and  3  p.m., 
Monday  though  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-6234. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Richard 
Gaudiosi,  Project  Manager,  Marine 
Environmental  Protection  Division  (G- 
MEP),  (202)  267-6714. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  is  encouraging 
comments  qn  this  interim  rule  in  order 
to  consider  as  many  perspectives  as 
possible  on  the  impacts  of  employing 
this  process  and  to  evaluate  its  use  as  an 
enforcement  tool  prior  to  national 
imfriementation.  Interested  persons 
should  submit  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  nilemaking 
(CGD  93-079)  and  the  specific  section  of 
this  interim  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materials  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 


should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  This  interim  final  rule  may  be 
changed  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  in  a  time  and 
place  annoimced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  dociunent  are  Lieutenant 
Commander  Richard  Gaudiosi,  Project 
Manager,  Marine  Environmental 
Protection  Division,  and  C.G.  Green, 
Project  Counsel,  Office  of  the  Chief 
Counsel. 

Background  and  Purpose 

The  current  procedures  for  assessing 
civil  penalties  by  the  Coast  Guard  are 
contained  in  33  CFR  1.07.  Generally  this 
process  begins  when  an  alleged 
violation  is  detected  by  or  reported  to  a 
Coast  Guard  official.  The  alleged 
violation  is  investigated,  and  if  it 
appears  that  the  elements  for  a  violation 
case  exist,  fivil  enforcement  action  is 
initiated  by  preparing  a  case  report  with 
a  recommended  penalty  and  forwarding 
it  with  the  case  file  to  the  appropriate 
Coast  Guard  District  office  for  review. 
The  District  office  reviews  the  report  to 
determine  whether  there  is  in  fact 
evidence  of  a  prima  facie  case  and 
whether  the  assessment  of  the 
recommended  penalty  by  a  Hearing 
Officer  is  appropriate.  It  then  transmits 
the  case  file  with  a  reconmiended  action 
to  the  Hearing  Officer.  Based  on  this 
case  file,  the  Hearing  Officer  makes  an 
independent  determination  as  to 
whether  a  violation  appears  to  have 
t)een  committed.  If  so,  the  Hearing 
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Officer  sends  a  Letter  of  Notification  to 
the  alleged  violator  that  specifies, 
among  other  matters,  the  alleged 
vioiation(s)  and  a  penalty  amount  that 
appears  to  be  appropriate. 

A  party  may  pay  the  penalty  amount 
specified  as  being  appropriate  by  the 
Hearing  Officer,  request  an  in-p)erson 
hearing,  or  provide  written  evidence  or 
arguments  in  Lieu  of  a  hearing.  If  the 
party  pays  the  penalty,  the  case  is 
closed  and  no  further  action  is  required. 
If  the  party  chooses  either  of  the  latter 
two  options,  the  Hearing  Officer  either 
conducts  an  in-person  hearing  or 
reviews  the  vvTitten  evidence  and 
arguments,  and  then  issues  a  written 
decision  assessing  a  penalty  or 
dismissing  the  case.  The  Hearing 
Officer's  decision  may  be 
administratively  appealed  to  the 
Commandant  of  the  Coast  Guard. 

As  applied  to  small  (under  100 
gallons)  oil  discharges  and  (>ollution 
prevention  violations,  the  current  civil 
penalty  assessment  process  is  not 
administratively  efficient  for  many 
uncontested  cases.  Further,  the  time 
required  to  process  these  violations 
minimizes  the  deterrent  effect  of  the 
sanction,  tt  is  not  uncommon  for  a  party 
to  have  additional  violations  before 
being  notified  of  the  initiation  of  action 
for  the  first  violation. 

There  is  a  need  for  a  process  where 
notice  of  violation  can  be  given  in  the 
field  to  allow  for  early  resolution  of 
apparent  small  oil  spill  and  pollution 
prevention  violations.  Such  a  process 
would  save  the  time  and  cost  of 
unnecessary  internal  review,  improve 
deterrence,  and  enable  corrective  action 
by  providing  a  party  with  earHer  notice 
of  violations.  Each  party  would  have  the 
option  of  paying  a  proposed  penalty  or 
pursuing  their  right  to  a  hearing. 

Notice  of  Violation 

This  rule  amends  33  CFR  1.07  to 
provide  a  simplified  procedure  to 
ex{)edite  processing  of  certain  civil 
penalty  violation  cases.  An  interim  final 
rule  is  being  published  to  test  the 
simplified  procedure.  A  pilot  program 
will  be  conducted  in  three  ports,  prior 
to  a  final  rule  which  would  be 
Implemented  nationwide.  The  pilot 
program  will  be  conducted  for  six 
months  in  the  ports  of  Charleston,  SC, 
Galveston,  TX,  and  Los  Angeles,  CA. 

The  procecfures  will  allow  settlement 
of  cases  following  the  issuance  by  a 
Coast  Guard  issuing  officer  of  a  Notice 
of  Violation  containing  a  proposed 
penalty.  A  Coast  Guard  issuing  officer 
will  be  a  commissioned,  warrant,  or 
petty  officer,  with  specific  training  and 
authority  to  issue  a  Notice  of  Violation. 


A  party  will  have  the  option  of  either 
paying  the  proposed  penalty,  requesting 
determination  by  a  Hearing  Officer,  or 
taking  no  action  on  the  Notice  of 
Violation.  Where  a  party  decides  to  pay 
the  proposed  penalty  indicated  on  a 
Notice  of  Violation,  there  will  be  no 
District  Program  Manager  or  Hearing 
Officer  involved  and  the  case  will  be 
closed.  Where  a  party  requests  a 
determination  by  a  Hearing  Officer  or 
takes  no  action,  a  full  case  file  will  be 
sent  to  the  District  Commander,  in 
accordance  with  present  procedure,  for 
review  prior  to  forwarding  to  the 
Hearing  Officer.  Upon  receipt  by  the 
Hearing  Officer,  the  case  will  be 
processed  under  the  current  procedures. 
Any  adverse  action  by  the  Hearing 
Officer  will  be  subject  to  administrative 
appeal  under  the  current  procedures.  A 
party  who  takes  no  action  on  a  Notice 
of  Violation  or  who  requests 
determination  by  a  Hearing  Officer  may 
find  the  preliminary  assessment  issued 
by  the  Hearing  Officer  to  be  equal  to  or 
greater  than  that  specified  on  the  Notice 
of  Violation. 

Use  of  the  simplified  procedure  will 
initially  be  limited,  by  internal 
guidance,  to  certain  requirements  and 
prohibitions  subject  to  Class  I 
Administrative  Civil  Penalties  under  the 
Federal  Water  Pollution  Control  Act 
(FWPCA)  as  amended.  A  NoUce  of 
Violation  can  be  issued  for  two  types  of 
violations:  (1)  Oil  discharges  in 
violation  of  the  FWPCA.  if  they  are  100 
gallons  or  less,  and  (2)  pollution 
prevention  violations  (33  CFR  parts  154, 
155,156). 

Coast  Guard  issuing  officers  will  issue 
a  Notice  of  Violation  with  a  proposed 
H^nalty  only  in  clear-cut  cases  as 
determined  by  applying  specific  written 
guidance.  Proposed  f>enalty  amounts 
would  be  taken  from  a  penalty  schedule 
based  on  objective  criteria.  Any  case  in 
which  aggravating  or  extenuating 
circumstances  are  evidenced,  or  which 
concern  violations  not  included  in 
specific  guidance  documents,  may  be 
referred  to  the  Hearing  Officer  for 
processing  under  current  procedures. 

Delegation  by  the  District  Commander 

This  rule  will  also  allow  more 
fiexibility  on  the  part  of  the  District 
Commander  to  delegate  authority  for 
review  of  alleged  violations  to  any 
person  under  the  District  Commander's 
command.  For  example,  the  District 
Commander  could  delegate  review 
authority  to  the  Captain  of  the  Port  for 
certain  pollution  prevention  violations, 
thus  eliminating  the  need  for  review  by 
the  District  ConuBander's  siaff,  prior  to 
the  case  being  forwarded  to  a  Hearing 
Officer.  Such  a  delegation  would 


streamline  the  processing  of  a  violation 
case  and  would  be  in  the  beit  interest 
of  the  public  and  the  party  involved. 

Regnlatoiy  fanplementatioa 

Based  on  the  results  of  the  pilot  test 
and  internal  and  external  comments 
received  on  the  IFR.  the  Coast  Guard 
will  determine  whether  the  procedure 
should  be  implemented  nationally  and 
will  make  revisions  to  the  final  rule  and 
internal  guidance,  if  appropriate.  This 
approach  will  facilitate  implementation 
without  disrupting  the  existing  civil 
penalty  process  for  cases  involving 
violations  other  than  oil  discharge  or 
pollution  prevention  violations. 
However,  the  rule  is  designed  to  allow 
extension  of  the  simplified  process  to 
other  Coast  Guard  programs  without 
additional  amendments  to  33  CFR  1.07. 

Under  the  Administrative  Procedure 
Act  (APA),  procedural  rules  are  exempt 
from  the  notice  and  comment 
procedures  and,  under  5  U.S.C. 
553(b)(3)(B),  the  promulgating  agency 
may  omit  notice  and  comment.  Further, 
under  the  alternative  simplified 
procedure  established  by  tfiis  IFR,  a 
party  will  continue  to  have  the  option 
of  requesting  a  hearing,  as  under  current 
regulations.  Therefore,  the  Coast  Guard 
has  determined  that  these  regulations 
may  be  promulgated  without  prior 
notice  and  opportunity  for  comment. 

Sinqe  the  public  interest  would  not  be 
served  by  delaying  the  date  of  the 
interim  rule,  and  a  p>arty  will  continue 
to  have  the  option  of  requesting  a 
hearing,  as  under  current  regulations, 
the  Coast  Guard  has  also  determined 
that  under  5  U.S.C.  533(d),  these  rules 
may  be  made  effective  upon 
publication. 

Nonetheless,  as  previously  discussed 
in  this  preamble,  the  Coast  Guard  is 
requesting  comment  on  this  interim  rule 
and  its  pilot  implementation  program. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  does  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order,  and  has  not  been  reviewed  under 
that  order.  It  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  procedural  rule  to  be  so  minimal 
that  a  full  Regulat(H7  Evaluation  is 
unnecessary.  The  total  annual  cost  to 
the  public  from  civil  penalties  should    " 
not  be  changed  by  this  proposal. 
Savings  to  the  government  will  be 
realized  from  the  reduction  in 
administrative  costs  to  enforce  civil 
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penalties  by  eliminating  the  need  for 
review  by  the  District  Commander  or 
action  by  the  Hearing  Officer  in  cases 
where  the  penalty  specified  in  a  Notice 
of  Violation  is  paid  by  the  party  within 
the  allowed  time. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
If,  however,  you  think  that  your 
business  qualifies  as  a  small  entity  and 
that  this  rulemaking  will  have 
significant  economic  impact  on  your 
business,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  rulemaking  will 
economically  affect  your  business. 

Collection  of  Information 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that,  under 
section  2.B.2  of  Commandant 
Instruction  M1645.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
Procedural  rules  do  not  require 
environmental  impact  studies.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 


(Government  agencies).  Freedom  of 
Information,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  1  as  follows: 

Subpart  1.07— Enforcement;  Civil  and 
Criminal  Penalty  Proceedings 

1.  The  authority  citation  of  subpart 
1.07  continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  CFR  1.46. 

2.  Section  1.07-5  is  revised  to  read  as 
follows; 

§1.07-6    Definitions. 

(a)  The  term  District  Commander, 
when  used  in  this  subpart,  means  the 
District  Commander,  or  any  person 
under  the  District  Commander's 
command,  delegated  to  carry  out  the 
provisions  of  §  1.07-10(b). 

(b)  The  term  Hearing  Officer  means  a 
Coast  Guard  officer  or  employee  who 
has  been  delegated  the  authority  to 
assess  civil  penalties. 

(c)  The  term  issuing  officer  means  any 
qualified  Coast  Guard  commissioned, 
warrant,  or  petty  officer. 

(d)  The  term  Notice  of  Violation 
means  a  notification  of  violation  and 
preliminary  assessment  of  penalty, 
given  to  a  party,  in  accordance  with 
§1.07-11. 

(e)  The  term  party  means  the  person 
alleged  to  have  violated  a  statute  or 
regulation  to  which  a  civil  penalty 
applies  and  includes  an  individual  or 
public  or  private  corporation, 
partnership  or  other  association,  or  a 
governmental  entity. 

3.  Section  1.07-10  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .07-1 0    Reporting  and  investigation. 

(a)  Any  person  may  report  an 
apparent  violation  of  any  law, 
regulation,  or  order  that  is  enforced  by 
the  Coast  Guard  to  any  Coast  Guard 
facility.  When  a  report  of  an  apparent 
violation  has  been  received,  or  when  an 
apparent  violation  has  been  detected  by 
any  Coast  Guard  personnel,  the  matter 
is  investigated  or  evaluated  by  Coast 
Guard  personnel.  Once  an  apparent 
violation  has  been  investigated  or 
evaluated,  a  report  of  the  investigation 
may  be  sent  to  the  District  Commander 
in  accordance  with  paragraph  (b)  of  this 
section  or  a  Notice  of  Violation  under 
§  1.07-11  may  be  given  to  the  party  by 
an  issuing  officer. 
*        *        *        •        * 

4.  A  new  §  1.07-11  is  added  to  read 
as  follows: 

§  1 .07-1 1    Notice  of  Violation. 

(a)  After  investigation  and  evaluation 
of  an  alleged  violation  has  been 


completed,  an  issuing  officer  may  issue 
a  Notice  of  Violation  to  the  party. 

(b)  The  Notice  of  Violation  will 
contain: 

(1)  The  alleged  violation  and  the 
applicable  law  or  regulations; 

(2)  The  amount  of  the  maximum 
penalty  that  may  be  assessed  for  each 
violation; 

(3)  The  amount  of  proposed  penalty 
that  appears  to  be  appropriate; 

(4)  The  statement  that  payment  of  the 
proposed  penalty  within  30  days  will 
settle  the  case; 

(5)  The  place  and  manner  to  which 
payment  is  to  be  made; 

(6)  The  statement  that  the  party  may 
request  a  hearing  prior  to  any  final 
assessment  of  a  penalty  and  the  address 
where  to  request  such  a  hearing. 

(c)  The  Notice  of  Violation  may  be 
hand  delivered  to  the  party  or  an 
employee  of  the  party,  or  may  be  mailed 
to  the  business  address  of  the  party. 

(d)  If  a  party  requests  a  hearing,  or 
takes  no  action  on  the  Notice  of 
Violation  within  30  days,  a  copy  of  the 
Notice  of  Violation,  along  with  the  case 
file,  will  be  sent  to  the  District 
Commander  for  processing  under  the 
procedures  described  in  §  1.07-10(b). 

Dated:  March  9,  1994. 
A.E.  Henn, 

Bear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc.  94-8370  Filed  4-«-94;  8:45  ami 
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33  CFR  Part  100 
[CGD07-94-033] 

Special  Local  Regulations:  Key  West 
Super  Boat  Race 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Key  West  Super 
Boat  Race  sponsored  by  Super  Boat 
Racing,  Inc.  This  event  will  be  held  on 
April  9, 1994,  between  1  p.m.  and  4 
p.m.  EST  (Eastern  Standard  Time).  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  at  1  p.m.  and  terminate 
at  4  p.m.  on  April  9, 1994.  If  inclement 
weather  causes  postponement  of  this 
event,  these  regulations  become 
effective  at  1  p.m.  and  terminate  at  4 
p.m.  on  April  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
QMC  Coyne,  project  officer,  USCG 
Group  Key  West,  (305)  292-«727. 
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SUPPLEMENTARY  MFORMATION:  In 
accordance  wiA  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
publi^ied  for  tliese  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Updated 
information  regarding  the  date  and  time 
of  the  event  was  not  received  until 
February  and  March  1993,  respectively, 
and  there  was  not  sufficient  time 
remaining  to  pubKsh  proposed  rules  in 
advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Drafting  Infennatioii 

The  drafters  of  this  regulation  are 
QMC  K.T.  Coyne,  project  officer.  USCG 
Group  Key  West,  and  LT  J.M.  Losego, 
project  attorney.  Seventh  Coast  District 
Legal  Office. 

Discussion  of  Regulations 

Approximately  30  to  40  power  boats 
are  expected  to  participate  in  the  Key 
West  Super  Boat  Race,  with  100 
spectator  crafl  expected.  The  power 
boats  will  be  competing  at  high  speeds 
and  operating  in  close  proximity  to  each 
other  and  to  spectator  craft,  creating  an 
extra  or  imusual  hazard  in  the  navigable 
waters. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  section  2.B.2.08  of 
Commandant  Instruction  M  16475.18, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species.  As  a  condition  to 
this  permit  the  applicant  is  required  to 
educate  the  operators  of  spectator  craft 
and  parade  participants  regarding  the 
possible  presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subjects  in  33  CFR  Part  100 


Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDECq 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233.  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T07033 
is  added  to  read  as  follows: 

§100.35T07033    K^  Wsst  Supwr  Boat 
Race. 

(a)  Regulated  area:  All  navigable 
waters  within  a  line  drawn  through  the 
following  points: 

(1)  24-30'27"  N.  081-50'36"  W; 
thence  to, 

(2)  24-30'21"  N.  081-46'48"  W; 
thence  to, 

(3)  24-32'24"  N.  081-47'06"  W; 
thence  to. 

(4)  24-32'18"  N.  081-48'24''  W; 
thence  to. 

(5)  24-32'30"  N,  081-48'47"  W; 
thence  to. 

(6)  24-33'00"  N.  081-48'47''  W; 
thence  to, 

(7)  24-34'04"  N.  081-48'08"  W; 
thence  to, 

(8)  24-34'13"  N,  081-48'26"  W. 

(b)  Special  Local  Regulations:  (1) 
Entry  into  the  regulated  area,  by  other 
than  event  participants,  is  prohibited 
unless  authorized  by  the  patrol 
commander. 

(2)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  a  red 
distress  flare  from  a  patrol  vessel  will  be 
a  signal  for  any  and  all  vessels  to  stop 
immediately. 

(c)  Effective  Dnfes.  This  section  will 
become  effective  at  1  p.m.  and  terminate 
at  4  p.m.  on  April  9, 1994.  If  inclement 
weather  causes  postponement  of  this 
event,  these  regulations  become 
effective  at  1  p.m.  and  terminate  at  4 
p.m.  on  April  11, 1994. 

Dated:  March  21,1994. 
W.P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
IFR  Doc.  94-8369  Filed  4-6-94;  8:45  am] 
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33  CFR  Part  100 
[CGD07^04-03^ 

Special  Local  Regulations:  Second 
Annual  Run  for  the  Gold 


Marine  safety,  Navigation  (water).  AGENCY:  Coast  Guard,  DOT. 


action:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Second  Annual 
Run  For  The  Gold  sponsored  by  the  Key 
West  Power  Boat  Race  Assodatioii.  This 
event  wdll  be  held  on  May  13  and  16. 
1994,  between  1  p.m.  EST  (Eastern 
Standard  Time)  and  3  p  jn.  EST.  each 
day.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  imder  the  event. 
EFFECTIVE  DATES:  These  regulations 
become  effective  at  1  p.m.  EST  and 
terminate  at  3  p.m.  EST  each  day  on 
May  13  and  16, 1994. 
FOR  FI^RTMER  INFORMATION  CONTACT: 
QMC  Coyne.  Prefect  Officer.  USCG 
Group  Key  West.  (305)  292-«727. 
SUPPLEMENTARY  INFORMATIOH:  In 
accordance  with  5  U.S.C  55a.  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  wouk)  have  been 
impracticaUe.  The  updated  infocmation 
to  hold  the  event  was  not  received  with 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effiective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
QMC  K.T.  Coyne,  project  officer,  USCG 
Group  Key  West,  and  LT  J.M.  Losego. 
project  attorney.  Seventh  Coast  District 
Legal  Office. 

Discussion  of  Regulations 

The  Key  West  Power  Boat  Race 
Association  is  sponsoring  the  Second 
Annual  Run  for  the  Gold  power  boat 
race.  Approximately  65  power  boats, 
ranging  in  length  from  24  feet  to  50  fleet, 
will  participate  in  the  event.  The  power 
boats  will  be  competing  at  high  speeds, 
and  in  close  proximity  to  each  other,  on 
the  16  mile  course,  creating  an  extra  or 
unusual  hazard  in  the  navigable  waters. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.0fi  of 
Commandant  Instruction  M16475.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  vn\h  the  U.S.  Fish  and 
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Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Naviagation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10a-[AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35T07034 
is  added  to  read  as  follows: 

S100.35T07034. 

(a)  Eegulated  area:  All  navigable 
waters  within  a  line  drawn  through  the 
following  points: 

(1)  24-43'08"  N,  081-^6'00"  VV;  thence 
to, 

(2)  24-43'20"  N,  081-07'39"  VV;  thence 
to. 

(3)  24^3'14"  N.  081-O8'54"  VV;  thence 
to, 

(4)  24-42'48"  N,  081-10'30"  VV;  thence 
to. 

(5)  24-41'48"  N,  081-10'11"  VV;  thence 
to. 

(6)  24-38'00"  N.  081-07'50"  VV;  thence 
to. 

(7)  24-38'21"  N.  081-07'07"  W;  thence 
to. 

(8)  24-41'51"  N.  081-09'42"  VV;  thence 
to. 

(9)  24^2'15"  N.  081-09'54"  VV;  thence 
to. 

(10)  24-42'29"  N,  081-09'48"  VV;  thence 
to, 

(11)  24-42'49"  N.  081-08'50"  W;  thence 
to. 

(12)  24-42'57"  N.  081-07'27"  W;  thence 
to. 

(13)  24-42'48"  N.  081-06'00"  VV; 

(b)  Special  local  regulations:  (1)  Entry 
into  the  regulated  area  is  prohibited  to 
all  nonparticipating  vessels,  unless 
authorized  by  the  patrol  commander. 

(2)  A  succession  of  not  less  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  a  red 
distress  flare  from  a  patrol  vessel  will  be 
a  signal  for  any  and  all  vessels  to  stop 
immediately. 

(c)  Effective  dates:  This  section  will 
become  effective  at  1  p.m.  e.s.t.  and 
terminate  at  3  p.m.  e.s.t.  each  day  on 
May  13  and  16, 1994. 


Deted:  March  21. 1994. 
W.P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

IFRDoc.  94-8368  Filed  4-6-94;  8:45  am] 
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33  CFR  Part  117 

[COD  91-059] 
RiN2115-AE14 

Drawbridge  Operation  Regulations, 
Unnecessary  Openings 

AGBNCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  the 
regulations  that  govern  the  nation's 
drawbridges  by  clarifying  the 
responsibilities  of  vessel  operators 
requesting  drawbridge  openings  and 
prohibiting  vessel  operators  from 
signalling  for  unnecessary  drawbridge 
openings.  This  action  is  intended  to 
better  accommodate  the  needs  of 
vehicular  traffic  and  reduce  the  wear 
and  tear  on  draw  machinery  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  9,  1994. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  and  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  {G-LRA-2/3046), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW..  Washington,  DC 
20393-0001,  room  3406,  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-1477  for 
information. 

FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  R.  Tyssens,  Alterations, 
Regulations  and  Systems  Branch  (G- 
NBR-1).  at  (202)  267-0376. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Larry  R. 
Tyssens,  Project  Manager,  and  Ms. 
Helen  Boutrous,  Project  Counsel.  Office 
of  Chief  Counsel. 

Regulatory  History 

On  July  8,  1993,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations, 
Unnecessary  Openings"  in  the  Federal 
Register  (58  FR  36629).  In  addition,  the 
Commander,  Eighth  Coast  Guard 
District,  published  the  proposal  in  a 


Public  Notice  dated  July  28, 1993. 
Opportunity  for  comment  on  the 
proposal  was  provided  until  August  23, 
1993.  The  Coast  Guard  received  4  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

Currently.  33  CFR  117.11  specifies 
that  no  vessel  owner  or  operator  shall 
signal  a  drawbridge  to  open  for  any 
nonstructural  vessel  appurtenance 
which  is  not  essential  to  navigation  or 
which  is  easily  lowered.  This  section 
does  not  address  vessels  that  have  no 
appurtenances  and  that  can  pass  safely 
underneath  the  drawbridge  in  question 
in  the  closed  position,  or  vessels  which 
signal  for  a  drawbridge  opening  with  no 
intention  of  passing  through  the  bridge. 
Under  §  117.5.  drawtenders  are  required 
to  open  a  drawbridge  when  a  proper 
signal  is  given.  Unnecessary  drawbridge 
openings  can  cause  vehicular  delays 
and  inordinate  wear  and  tear  on  draw 
machinery.  Therefore,  it  has  been 
determined  that  there  is  a  need  for  a 
regulation  requiring  that  vessel  owners 
and  operators  refrain  from  requesting 
such  unnecessary  drawbridge  openings. 
Also,  it  has  been  determined  that 
defining  the  terms  used  in  the 
regulation  would  provide  mariners  with 
additional  guidance  concerning  their 
responsibilities  under  the  regulations 
when  requesting  the  opening  of  a 
drawbridge. 

Discussion  of  Comments 

Four  letters  were  received  in  response 
to  the  NPRM.  The  first  comment  was 
from  a  private  towang  company  which 
stated  that  their  business  had  no 
problem  with  the  proposed  regulation 
and  fully  supported  the  change.  The 
second  response  was  from  a  private 
statewide  transportation  agency  which 
endorsed  the  proposed  regulation.  The 
third  response  was  from  the  New  Jersey 
Department  of  Transportation  which 
also  supported  the  proposed 
amendment.  The  fourth  response  was 
from  the  Governor's  Office  of  the  State 
of  Florida  which  has  determined  that 
the  proposed  regulation  will  not 
significantly  affect  the  coastal  water  and 
adjacent  shorelands  of  the  State  of 
Florida  and  is  therefore  consistent  with 
the  Florida  Coastal  Management 
Program.  No  changes  were  made  to  the 
final  rule  as  a  result  of  these  comments. 

Regulator)'  Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
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FR  11040:  February-  26.  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  hill 
Regulatory  Assessment  is  unnecessary'. 
This  rule  is  operational  in  nature  and, 
if  adopted,  will  result  in  no  cost  to  the 
public. 

Small  Entities 

This  rule  requires  no  new  equipment 
and  imposes  no  additional  expense  on 
small  businesses.  Additionally,  this  rule 
will  decrease  vehicular  delay. 
Therefore,  the  Coast  Guard  certifies 
under  Section  605(b)  of  the  Regulatory- 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
econom'ic  impact  on  a  substantia] 
number  of  small  entities. 

Collection  of  Information 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  authority  to  regulate 
the  nation's  drawbridges  across  the 
navigable  rivers  and  other  waters  of  the 
U.S.  has  been  committed  to  the  Coast 
Guard  by  Federal  statutes.  Therefore, 
the  Coast  Guard  does  not  expect  this 
rule  to  raise  any  preemption  issues  with 
respect  to  State  actions  on  the  same 
subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation  because  it  is  a  Bridge 
Administration  Program  action 
involving  the  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Section  117.4  is  added  to  read  as 

follows: 

§117.4    Definitions. 

Certain  terms  used  in  this  part  are 
defined  in  this  section. 

Appurtenance.  The  term 
"appurtenance"  means  an  attachment  or 
accessory  extending  beyond  the  hull  or 
superstructure  that  is  not  an  integral 
part  of  the  vessel  and  is  not  needed  for 
a  vessel's  piloting,  propelling, 
controlling,  or  collision  avoidance 
capabilities. 

Lowerable.  The  term  "lowerable  ' 
means  the  nonstructural  vessel 
appurtenance  can  be  mechanically  or 
manually  lowered  and  raised  again.  The 
term  "lowerable"  also  applies  to  a 
nonstructural  vessel  appurtenance 
which  can  be  modified  to  make  the  item 
flexible,  hinged,  collapsible,  or 
telescopic  such  that  it  can  be 
mechanically  or  manually  lowered  and 
raised  again.  Failure  to  make  the 
modification  is  considered  equivalent  to 
refusing  to  lower  a  lowerable 
nonstructural  appurtenance  that  is  not 
essential  to  navigation.  Examples  of 
appurtenances  which  are  considered  to 
be  lowerable  include,  but  are  not 
limited  to.  fishing  outriggers,  radio 
antennae,  television  antennae,  false 
stacks,  and  masts  purely  for  ornamental 
purposes.  Examples  of  appurtenances 
which  are  not  considered  to  be 
lowerable  include,  but  are  not  limited 
to,  radar  antennae,  flying  bridges, 
sailboat  masts,  piledriver  leads,  spud 
frames  on  hydraulic  dredges,  drilling 
derricks"  substructures  and  buildings, 
cranes  on  drilling  or  construction 
vessels,  or  other  items  of  permanent  and 
fixed  equipment. 

Nonstructural.  The  term 
"nonstructural"  means  that  the  item  is 
not  rigidly  fixed  to  the  vessel  and  is 
thus  susceptible  to  relocation  or 
alteration. 

Not  essential  to  navigation.  The  term 
"not  essential  to  navigation"  means  the 
nonstructural  vessel  appurtenance  does 
not  adversely  affect  the  vessel's  piloting, 
propulsion,  control,  or  collision 
avoidance  capabilities  when  in  the 
lowered  position. 

3.  Section  117.11  is  revised  to  read  as 
follows; 


§117.11 
draw. 


Unnecessary  opening  of  the 


No  vessel  owner  or  operator  shall — 

(a)  Signal  a  drawbridge  to  open  if  the 
vertical  clearance  is  sufficient  to  allow 
the  vessel,  after  all  lowerable 
nonstructural  vessel  appurtenances  that 
are  not  essential  to  navigation  have  been 
lowered,  to  safely  pass  under  the 
drawbridge  in  the  closed  position;  or 

(b)  Signal  a  drawbridge  to  open  for 
any  purpose  other  than  to  pass  through 
the  drawbridge  opening. 

Dated.  April  1.  1994 
W.I.  Ecker, 

Hear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  .\avigation  Safety- and  Watervtvy  Sen-ices. 
IFR  Doc.  94-6371  Filed  4-6-94;  8:45  am) 
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33  CFR  Part  162 
[CGD09-^94-004] 

Temporary  Amendment  to  Inland 
Waterways  Navigation  Regulations 
Establishing  Speed  Limits  on 
Connecting  Waters  From  Lake  Huron 
to  Lake  Erie 

AGENCY:  Coast  Guard.  EXDT. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Commander  of  the  Ninth 
Coast  Guard  District,  in  cooperation 
with  Canadian  authorities,  is  renewing, 
with  minor  changes,  a  temporary,  trial 
regulation  previously  in  effect  during 
the  1993  navigation  season.  This 
temporary  regulation,  as  before,  amends 
the  speed  limits  on  connecting  waters 
from  Lake  Huron  to  Lake  Erie.  The 
normal  sf)eed  limits  in  this  area  are 
determined  in  large  part  by  concerns 
about  wake  damage.  However,  lesser 
wakes  are  created  by  nondisplacemenl 
power  vessels  and  it  appears  that  the 
speed  limits  may  unnecessarily  impede 
their  passage.  The  temporary  regulation 
allows  nondisplacemenl  power  vessels, 
less  than  100  gross  tons,  to  exceed  the 
normal  speed  limits  subject  to  certain 
restrictions.  Generally,  the  minor 
changes  in  this  version  of  the  temporary 
regulation  (in  comparison  to  the 
previous  version  of  the  temporary 
regulation)  place  more  restrictions  on 
the  use  of  the  higher  spjeeds  by  the 
operators  of  the  nondisplacement 
vessels  in  order  to  better  ensure  safe, 
effectively  regulated  operations.  The 
purpose  of  this  temporary  regulation,  as 
before,  is  to  test  the  feasibility  and 
safety  of  the  operation  of 
nondisplacement  vessels  in  the 
connecting  waters  from  Lake  Huron  to 
Lake  Erie.  During  this  period  of 
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continued  trial,  the  Commander  of  the 
Ninth  Coast  Guard  District  invites 
further  public  comment  on  this 
regulation  or  future  versions  thereof  for 
the  purpose  of  either  amendments  to 
this  temporary  regulation  or  for  the 
purpose  of  considering  a  permanent 
change  to  the  standing  regulations. 
DATES:  This  regulation  is  effective  at 
12:01  a.m.  on  April  1,  1994  and 
terminates  at  12  midnight  on  November 
30,  1994.  Comments  on  this  trial  during 
the  1994  navigation  season  must  be 
received  on  or  before  Ot.tober  31, 1994 
in  order  to  b**  considered  in  the  drafting 
of  a  proposal  for  permanent  change  to 
the  standing  regulations  whii.h  the 
Commander  of  the  Ninth  Coast  Guard 
District  may  submit  to  the  Commandant 
of  the  Coast  Guard  in  the  foil  of  1994. 

ADDRESSES:  Comments  and  supporting 
materials  should  be  mailed  or  delivered 
to  the  Chief  of  the  Case  Management  & 
Port  Safety  Section,  Ninth  Coast  Guard 
District,  room  2069,  1240  East  Ninth 
Street,  Cleveland,  Ohio,  4419')-2060, 
(216)  522-3994.  Please  reference  the 
name  of  the  proposal  and  the  docket 
number  in  the  heading  above.  If  you 
wrish  receipt  of  your  mailed  comment  to 
be  acknowledged,  plea.se  include  a 
stamped  self-addressed  envelope  or 
postcard  for  that  purpose.  Comments 
and  materials  received  will  be  available 
for  public  inspection  at  the  above 
location  from  9  a.m.  to  3  p.m.  Monday 
through  Friday. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Katherine  E. 
Weathers.  Chief  of  the  Case 
Management  &  Port  Safety  Section, 
Ninth  Coast  Guard  Di.stnct,  (216)  522- 
3994. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Comments  on  this  regulation, 
including  comments  on  the  prior 
version  in  effect  during  the  1993 
navigation  season,  or  future  regulations 
of  the  same  nature,  on  either  a 
temporary  or  permanent  basis,  are  all 
'  invited.  All  comments  received  will  be 
considered  in  any  proposal  for  a  final 
rulemaking  at  the  end  of  the  1994 
navigation  season.  The  Coast  Guard 
does  not  currently  plan  to  have  a  public 
hearing,  but  consideration  will  be  given 
to  holding  such  a  hearing  if  it  is 
requested.  Such  a  request  should 
indicate  how  a  public  hearing  would 
contribute  substantial  information  or 
views  which  cannot  be  received  in 
wTitten  form.  If  it  appears  that  a  public 
hearing  would  substantially  contribute 
to  revisions  or  further  refinements  of 
this  rulemaking,  the  Coast  Guard  will 


announce  such  a  hearing  by  a  later 
notice  in  the  Federal  Register. 

Discussion  of  Comment  Period 

In  accordance  with  5  U.S.C  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  1994  regulation,  and 
good  cause  exists  for  making  it  effective 
less  than  30  days  after  Federal  Register 
publication,  A  notice  of  proposed 
rulemaking  is  unnecessary  under  5 
U.S.C.  553(b)(3)(B)  because  this 
regulation  is  simply  a  continuation, 
with  minor  amendments,  of  the  1993 
regulation  noticed  on  January  13,  1993 
(38  VR  4130)  and  promulgated  on  April 
5, 1993  (58  FR  17526).  The  minor 
amendments  made  in  this  version  of  the 
regulation  reduce  rather  than  expand 
the  scope  of  the  operating  exemptions 
granted  by  the  prior  version.  The  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  for  the  1993  temporary  rule 
and  invited  comments  from  the  public. 
Nk)  adverse  comments  were  received. 
Repetition  of  the  prior  notice  period 
would  be  contrary  to  the  public  interest 
as  well  as  unnecessary  under  5  U.S.C 
553(b)(3)(B)  because  it  would  impede 
the  further  testing  of  a  commercial 
innovation  which  so  far  has  proved  to 
be  safe  without  adding  significantly  to 
the  opportunity  to  make  public 
comments.  Additional  comments  are 
invited  during  the  continuation  of  the 
test  period  in  the  1994  navigation 
.season  and  the  Commander  of  the  Ninth 
Coast  Guard  District  will  consider  all 
comments  received  before  November  1, 
1994. 

Finally,  the  requirement  for  30  days 
notice  before  the  effective  date  of  the 
regulation  is  not  applicable  under  5 
U.S.C.  553(d)(1)  because  this  temporary 
action  is  a  substantive  action  to  "relieve 
a  restriction"  on  commerce  otherwise 
imposed  by  the  standing  regulations. 
This  temporary  regulation  will  lessen 
the  restrictiveness  of  the  speed  limits 
otherwise  applicable  to 
nondisplacement  ves.sels  in  the 
connecting  waters  from  L^ke  Huron  to 
Lfike  Erie  in  the  absence  of  any 
temporary  regulation. 

Background  and  Purpose 

Current  regulations  in  33  CFR  1B2.138 
which  apply  to  connecting  waters  from 
Leke  Huron  to  Lake  Erie  set  maximum 
speed  for  vessels  20  meters  or  more  in 
length  at  limits  ranging  from  4  to  12 
statute  miles  per  hour  in  various  areas. 
One  of  the  primary  purposes  of  these 
speed  regulations  is  to  limit  wake 
damage.  The  standing  regulations  were 
not  written  to  account  for  the 
substantially  lesser  wake-generating 
cbaracteristics  of  nondisplacement 
vessels.  In  fact,  certain  ves.sels  designed 


for  nondisplacement  operation  would 
generate  larger  wakes  at  the  lower 
speeds  now  required  because  they 
would  be  forced  to  operate  in  a 
displacement  mode.  During  the  1993 
navigation  season,  the  Commander  of 
the  Ninth  Coast  Guard  District 
temporarily  amended  33  CFR  162.138  in 
order  to  allow  trial  runs  of 
nondisplacement  vessels  which 
requested  permission  to  operate  in  the 
nondisplacement  mode  in  the  area  (33 
CFR  162.T139,  58  FR  17526,  April  5, 
1993).  A  corresponding  exemption  was 
granted  by  the  Central  Region  of  the 
Canadian  Coast  Guard,  which  has 
authority  over  the  Canadian  waters  in 
the  same  area.  That  trial  period  allowed 
nondisplacement  vessels  less  than  100 
gross  tons  to  operate  in  the 
nondisplacement  mode  at  speeds  not 
more  than  40  statute  miles  per  hour. 
During  the  1993  trial  period,  one 
complaint  was  received  alleging 
excessive  wake.  Upon  investigation,  it 
appeared  that  the  vessel  gave  the 
impression  of  creating  an  excessive 
wake  because  of  its  relatively  high  rate 
of  speed  during  a  sharp  turn.  The  Coast 
Guard  was  unable  to  determine  if  in  fact 
an  excessive  wake  was  generated  in  that 
one  case.  There  was  no  damage,  and  the 
operator  agreed  to  modify  similar 
maneuvers  in  the  future  in  order  to 
avoid  any  problem.  Also,  it  should  be 
noted  that  this  amendment  of  the  speed 
limit  for  nondisplacement  vessels  does 
not  in  any  way  excuse  the  general 
obligation  to  exercise  good  seamanship 
when  maneuvering  in  close  quarters  or 
the  responsibility  for  damage  which 
might  be  caused  by  a  wake  which  is 
excessive  in  a  location  clase  to  other 
vessels  or  shore  structures.  No 
subsequent  complaints  of  any  kind  were 
received  by. the  Canadian  Coast  Guard 
or  the  U.S.  Coast  Guard. 

With  concurrence  from  the  Director 
General  of  the  Canadian  Coast  Guard 
Central  Region,  the  Commander  of  the 
Ninth  Coast  Guard  District  considers  it 
appropriate  to  institute  another 
temporary  test  period  during  the  1994 
navigation  season.  This  new  period  will 
extend  from  April  1. 1994  through 
November  30,  1994.  During  this  time, 
the  Commander  of  the  Ninth  Coast 
Guard  District  will  test  the  feasibility  of 
some  minor  refinements  to  the  prior 
version  of  the  temporary  regulation. 
Generally,  these  refinements  place  more 
conditions  on  the  use  of  the  higher 
speeds  by  the  operators  of  the 
nondisplacement  vessels  in  order  to 
better  ensure  safe,  effectively  regulated 
operations. 

As  before,  the  Commander  of  the 
Ninth  Coast  Guard  District  is  setting  an 
upper  limit  of  40  statute  miles  per  hour 
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for  nondisplacement  vessels  20  meters 
or  more  in  length  but  less  than  100  gross 
tons,  and  is  allowing  such 
nondisplacement  vessels  to  overtake 
other  vessels  when  otherwise  safe.  All 
other  navigational  regulations  will 
remain  in  force.  This  regulation 
specifically  provides  that  it  does  not 
preempt  any  state  or  local  law  or 
regulation  setting  a  lower  speed  limit 
applicable  to  nondisplacement  vessel  in 
areas  under  the  jurisdiction  of  such  state 
or  local  authority.  (The  Canadian  Coast 
Guard  Central  Region  is  also  stipulating 
that  the  higher  speed  limit  will  not  be 
applicable  to  certain  harbors  areas  in 
Canada,  particularly  the  harbor  of 
Windsor,  Ontario.)  Each  vessel  operator 
shall  submit  a  schedule  to  the  Captain 
of  the  Port  Detroit  at  least  thirty  days  in 
advance  for  each  anticipated  excursion. 
The  schedule  shall  contain  an  itinerarj- 
for  each  excursion  including  dates, 
arrival  and  departure  times,  all 
destination  points,  and  the  nature  of  the 
excursion,  i.e..  passengers,  no 
passengers,  etc.  The  vessel  operator 
must  then  confirm  each  excursion  with 
the  Captain  of  the  Port  Detroit  between 
three  and  seven  working  days  prior  to 
the  intended  date  of  the  departure.  This 
will  give  the  Captain  of  the  Port  time  to 
anticipate  potential  conflicts  with 
scheduled  marine  events,  and  allow 
timely  notice  through  a  Broadcast 
Notice  to  Mariners.  Any  excursion 
schedule  not  submitted  within  the  thirty 
day  time  frame  may  be  subject  to 
Captain  of  the  Port  disapproval.  These 
special  provisions  for  nondisplacement 
vessels  will  apply  only  during  daylight 
hours,  defined  as  sunrise  to  sunset.  The 
Captain  of  the  Port  or  Commander. 
Ninth  Coast  Guard  District  may  revoke 
approval  of  operations  at  the  increased 
speed  for  the  remainder  of  the 
navigation  season  due  to  an  operator's 
failure  to  comply  with  any  of  these 
requirements. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(junior  grade)  Katherine  E.  Weathers 
and  Commander  M.  Eric  Reeves,  Project 
Managers,  and  Commander  Robert  G. 
Bl>-the.  Project  Counsel. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  regulation  does  not  impose  any 
new  regulatory  requirements  in  an  area 
not  heretofore  regulated  by  the  Federal 
Government,  and  does  not  impose  any 
requirements  or  restrictions  on  State  or 
local  authorities.  This  regulation 
specifically  provided  that  it  does  not 
preempt  any  state  or  local  law  or 
regulation  setting  a  lower  speed  limit 
applicable  to  nondisplacement  vessel  in 
areas  under  the  jurisdiction  of  such  state 
or  local  authority. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C.  of  Coast  Guard  Commandment 
Instruction  M16475.1B.  it  is 
categorically  excluded  from  further 
environmental  documentation. 


Regulatory  Evaluation 

This  temporary  final  rule  is  not 
considered  a  significant  regulatory- 
action  under  Executive  Order  12866  and 
is  not  significant  under  the  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR  11034  of 
February  26.  1979). 

Small  Entities 

The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  evaluation  is  unnecessary.  In 
fact,  the  Coast  Guard  is  making  this 
amendment  in  part  in  order  to  avoid 
causing  the  existing  regulations  to  have 
an  unintended  economic  impact  on  a 
new  mode  of  commercial  operation. 
Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

The  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  162 

Navigation  (water).  Waterways. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  162  of 
title  33.  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR.  1.46. 

2.  A  temporary  §  162.T139  is  added  as 
follows: 


§  1 62.T1 39    Nondisplacement  vessels 
under  100  gross  tons. 

(a)  Notwithstanding  §§  162.134  and 
162.138(a).  nondisplacement  vessels  20 
meters  or  more  in  length  but  under  100 
gross  tons  may  operate  in  the 
nondisplacement  mode  at  speeds  not 
more  than  40  miles  per  hour,  and  may 
overtake  other  vessels — 

(1)  during  daylight  hours  (sunrise  to 
sunset), 

(2)  when  conditions  otherwise  safely 
allow,  and 

(3)  when  approval  has  been  granted 
by  the  Coast  Guard  Captain  of  the  Port 
or  District  Commander  prior  to  each 
transit  of  the  area. 

fb)  Except  for  provisions  on 
overtaking  other  vessels,  the  provisions 
in  §  162.134  continue  to  apply. 

(c)  Each  vessel  operator  wishing  to 
operate  under  the  provisions  of  this 
section  shall  submit  a  schedule  to  the 
Captain  of  the  Port  Detroit  at  least  thirty 
days  in  advance  for  each  anticipated 
excursion. 

(d)  The  schedule  shall  contain  an 
itinerary  for  each  excursion  including 
dates,  arrival  and  departure  times,  all 
destination  points,  and  the  nature  of  the 
excursion. 

(e)  The  vessel  operator  must  confirm 
each  excursion  with  the  Captain  of  the 
Port  Detroit  no  less  than  three  and  no 
more  than  seven  working  days  prior  to 
the  intended  date  of  departure. 

(0  The  Captain  of  the  Port  Detroit  or 
Commander,  Ninth  Coast  Guard  District 
may  deny  approval  for  all  future 
operations  during  the  navigation  season 
due  to  an  operator's  failure  to  comply 
with  any  of  these  requirements. 

(g)  This  temporary  section  does  not 
preempt  any  state  or  local  law  or 
regulation  setting  a  lower  speed  limit 
applicable  to  nondisplacement  vessel  in 
areas  under  the  jurisdiction  of  such  state 
or  local  authority. 

(h)  This  section  becomes  effective  on 
12:01  a.m.  on  April  1.  1994  and 
terminates  on  12  midnight  on  November 
30.  1994. 

Dated:  March  25. 1994. 
Rudy  K.  Peschel. 

Pear  Admiral.  U.S.  Coast  Guard  Commander. 

Nirtth  Coast  Guard  District. 

(PR  Doc.  94-8373  Filed  4-6-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-4860-2] 

North  Dakota;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

;»GENCY:  Environmental  Protyction 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  North  Dakota  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  North  Dakota's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  North  Dakota's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  North  Dakota's  hazardous 
waste  program  revisions.  North  Dakota's 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  North 
Dakota  shall  be  effective  on  June  6,  1994 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
North  Dakota's  program  revision 
application  must  be  received  by  the 
close  of  business  by  May  9, 1994. 

ADDRESSES:  Copies  of  North  Dakota's 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying;  Division  of  Waste 
Management,  Department  of  Health  and 
Consolidated  Laboratories,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota  58502^5520  and  US  EP.^  Region 
VIII  Library,  999  18th  Street,  suite  144, 
Denver,  Colorado  80204-2466.  Written 
comments  should  be  .sent  to:  Marcella 
DeVargas  (HWM-WM),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2466,  Phone  303/293-1670. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  DeVargas,  Waste  Management 
Branch,  U.S.  EPA,  999  18th  Street,  suite 
500.  Denver,  Colorado  80202-2466, 
Phone:  303/293-1670. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

IStates  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  the  "the  Act"),  42  U.S.C. 
6929  (b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-268  and  270.  Modification  to  the 
Federal  program,  due  to  statutory  and 
regulatory  changes,  requires  subsequent 
modifications  to  the  State  authorized 
program.  Until  the  State  is  authorized 
far  such  modifications,  EPA  is 
responsible  for  implementing  and 
enforcing  the  modification  in  the  State. 
Further,  if  the  State  law  which  forms  the 
basis  of  the  federally  authorized  State 
program  is  amended,  the  State  must 
promptly  seek  revision  authorization  for 
those  provisions.  Until  the  amendments 
to  State  law  are  authorized  by  EPA,  the 
r^ulated  community  must  ensure 
compliance  with  both  the  federally 
authorized  State  program  and  the  non- 
authorized  Federal  program.  The 
regulated  community  may  also  need  to 
comply  with  current  State  laws  in  the 
situation  where  State  law  has  been 
amended  after  Federal  authorization  has 
been  granted. 

B.  North  Dakota 

North  Dakota  initially  received  final 
authorization  in  October  1984.  North 
Dekota  received  authorization  for 
re\'isions  to  its  program  on  August  24, 
1990.  On  February  23,  1994.  North 
Dekota  submitted  a  final  program 
revision  application  for  additional 
program  approvals.  Today,  North 
Dakota  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

In  the  previous  revision  authorization 
published  on  August  24,  1990,  EPA 
included  autjiorization  of  the  direct 
action  against  insurers,  HSWA  section 
30O4(t)  provision  to  North  Dakota,  It 
WBs  later  determined  this  provision  is 
not  delegable.  Therefore,  EPA  is 
clorifying  with  this  notice  that  the  direct 
action  against  insurers  to  North  Dakota 
is  withdrawn.  The  Federal  cause  of 


action  provided  by  RCRA  3004(t) 
remains  in  effect  in  authorized  states. 
The  State  law  equivalent  to  3004(t) 
operates  separately  from  the  Federal  law 
and,  in  this  situation,  the  North  Dakota 
law  which  provides  for  a  direct  cause  of 
action  against  insurers  operates  as  an 
additional  authority  to  the  Federal 
authority. 

EPA  has  reviewed  North  Dakota's 
application,  and  has  made  an  immediate 
final  decision  that  North  Dakota's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
North  Dakota.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  May  9, 1994. 
Copies  of  North  Dakota's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  North  Dakota's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

EPA's  comments  on  the  draft 
application  were  addressed  in  the  final 
application.  Thus,  the  North  Dakota 
program  is  only  granted  final 
authorization  for  t"hose  provisions 
specifically  listed  in  Table  1. 

North  Dakota  has  not  requested 
authorization  to  operate  its  hazardous 
waste  program,  as  revised,  in  "Indian 
Country"  as  defined  in  18  U.S.C  1151. 
Accordingly,  EPA's  decision  to  grant 
North  Dakota  final  hazardous  waste 
authorization,  as  revised,  does  not 
extend  to  "Indian  Country".  The 
Environmental  Protection  Agency 
retains  all  hazardous  waste  authority 
under  RCRA  which  applies  to  Indian 
Country  in  North  Dakota. 

Today,  North  Dakota  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 
Specific  provisions  which  are  included 
in  the  North  Dakota  program 
authorization  revision  sought  today  are 
listed  in  Table  1  below. 
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Table  1 


HSWA  or  FR  reference 


1.  Availability  of  Information,  3006(f).  11/8/84  

2.  Burning  of  Waste  Rule  and  Used  Oil  Fuel  in  Boilers  and  Industrial 
Furnaces,  50  FR  49164,  11/29/85,  amended  on  4/13/87  52  FR  i/ia/ 
19. 

3.  HSWA  CodificatKXi  Rule  2,  52  FR  45788,  12/1/87  

4.  Hazardous  Waste  Miscellaneous  Units,  52  FR  46946,  12/10/87 


5.  Technical  Corrections;  Identification  and  Listing  of  Hazardous  Waste 
53  FR  13382,  4/22/83. 

6.  Identificatton  and  Usting  of  Hazardous  Waste;  Technical  Corrections 
53  FR  27162,  7/19/88. 

7.  Farmer  Exemptiorra;  Technical  Correcftons,  53  FR  27164,  7/19/88 


8.  Identification  and  Listing  of  Hazardous  Waste;  Treatability  Studies 
Sample  Exemption,  53  FR  27290,  7/19/88. 

9.  Land  Disposal  Restrictions  »o»  First  Third  Scheduled  Wastes  53  FR 
31 138.  8/17/89;  Amended  2/27/89,  54  FR  8264. 


10.  Hazardous  Waste  Management  System;  Standards  for  Hazardous 
Waste  Storage  and  Treatment  TanK  Systems.  53  FR  34079,  9/2/88. 

11.  Identification  and  Listing  of  Hazardous  Waste;  and  Designation,  Re- 
portable Quantities,  and  Notification,  53  FR  35412.  9/13/88. 

12.  StatisticaJ  MettxxJs  for  Evaluating  Ground-Water  Monitoring  Data 
from  Hazardous  Waste  Facilities,  53  FR  39720.  lO/i  1/88. 

13.  Hazardous  Waste  Miscellaneous  Units;  Standards  Applicable  to 
Owners  and  Operators,  54  FR  615.  1/9/89. 

14.  Amendment  to  Requirements  lor  Hazardous  Waste  Incinerator  Per- 
mits, 54  FR  4286,  1/30/89. 

15.  Land  Disposal  Restnctions  for  Second  Third  Scheduled  Wastes  54 
FR  26594.  6/23/89. 

16.  Mining  Waste  Exclusion  1.  54  FR  36592.  9/1/89 

17.  Testing  and  Monitoring  Activities,  54  FR  40260,  9/29/89 

18.  Reportable  Ouarrtrty  Adjustmer*  Mettiyl  Bromide  Production  Wastes 
54  FR  41402,  IOy'6/89. 

19.  Reportable  Quantity  A(^tment,  54  FR  50968,  12/11/89 

20.  Changes  to  Part  124.  48  FR  14146,  1/1/83;  48  FR  30113  6/30/83 
53  FR  28118,  7/26/88;  53  FR  37396,  a/2&'88;  54  FR  246,  1/4/89 

21.  Mining  Waste  Exclusioo  II,  55  FR  2322,  1/23/90  

22.  Testing  and  Moortoring  Activities;  Technical  Corrections    55  FFl 
8948,  3/9/9a 

23.  Toxicity  Charactenstic  Revisions.  55  FR  11798.  3/29/90   Amended 
6/29/90  at  55  FR  26986. 

24.  Criteria  for  Listing  Toxic  Wastes;  Technical  Amendment    55  FR 
18726.  5/4/90. 

25.  HSWA  Codification  Rule,  Double  Liners;  Correcbon  55  FR  19262 
5«/90. 

26.  Organic  Air  Emission  Standards  for  Process  Vents  and  Eau»ment 
Leaks.  55  FR  25454.  S/^l/gO. 


1  References  are  to  North  Dakota  Century  Code 
Procedure. 


State  equivalent  < 


33-24-02- 1 6,  NDCC  28-32-21 . 1 ,  MOA. 

33-24-02-03,  33-24-02-05.  33-24-02-06.  33-24-05-144  33-24- 
05-210,  33-24-05-211,  33-24-05-212.  33-24-05-213'  33-24- 
05-214,  33-24-0&-215.  33-24-05-220.  33-24-05-221 '  33-24- 
05-222.  33-24-05-223.  33-24-05-224. 

33-24-06-17,  33-24-05-57,  33-24-05-68,  3S-25-01-06  33-25- 
01-11.  33-24-06-16,  33-24-06-18.  33-24-06-01 

33-24-01-04,  33-24-05-01.  33-24-05-06,   33-24-05-09    33-24- 
05-^,  33-24-05-47,  33-24-05-60.  33-24-05-61,  33-24-05-63 
33-24-05-66.  33-24-05-67,  33-24-0&-76,  33-24-0&-79   33-24-^ 
05-300,   33-24-05-301,   33-24-05-302,   33-24-05-<303  '  33-24- 
06-17. 

33-24302-18,  33-24-02. 

33-24-02-05. 

33-24-03-01,  33-24-05-01,  33-24-06-16,  33-24-05-250    33-24- 

06-01. 
3-24-01-04. 

33-24-05-04,  33-24-05-40,  33-24-06-16,  33-24-05-201  33-24- 
05-250.  33-24-05-253.  33-24-05-254.  33-24-05-255*  33-24- 
05-256,  33-24-05-257.  33-24-05-270.  33-24-05-271 '  33-24- 
05-272.  33-24-05-273.  33-24-05-280.  33-24-05-281 '  33-24- 
05-282.  33-24-05-283.  33-24-06-284.  33-24-05-290     ' 

33-24-01-04.  33-24-05-63.  33-24-05-103.  33-24-05-106  33-24- 
06-16,  33-24-01-04. 

33-24-02-04,  33-24-02-17,  33-24-02  Appendix  IV. 

33-24-05-^.  33-24-05-^9,  33-24-05-64.  33-24-05-65    33-24- 

05-66. 
33-24-06-17 

33-24-06-19. 

33-24-05-274,  33-24-05-281.  33-24-06-282.  33-24-05-283. 

33-24-02-03.  33-24-02-04. 
33-24-01-05.  33-24-02  Appendix  III. 
33-24-02-17,  33-24-02  Appendrces  IH  and  IV. 

33-24-02-16,  33-24-02  Appendices  IV  and  V. 

33-24-07-02,   33-24-07-03,  33-24-07-04,  33-24-07-06    33-24- 

07-08. 
33-24-01-04.  3^24-03-07. 
33-24-01-05,  33-24-02  Appendix  IK— Tables  2  and  3. 

33-24-02-04,  3^24-02-14.  33-24-02-15,  33-24-02  Appendix   II 

33-24-05-177,33-24-06-16. 
33-24-02-09. 

33-24-05-116,  33-24-05-177. 

33-24-01-05.  33-24-02-06,  33-24-05-04,  33-24-05-06  33-24- 
05-40,  33-24-05-^,  33-24-05-^00,  33-24-05-^t01,  33-24-05- 
402,  33-24-05-403.  33-24-05-404.  33-24-05-^*05.  33-24-05- 
406,  33-24-02-407  to  419.  33-24-05-420,  33-24-05-421  33-24- 
G5-422,  33-24-05-^23,  33-24-05-^24,  33-24-05^25  '  33-24- 
05-426,  33-24-05-427,  33-24-05-428,  33-24-05^29*  33-24- 
05-430,  33-24-05-431,  33-24-05-432,  33-24-05-433*  33-24- 
05-434,  33-24-05-435.  33-24-05^36  to  474.  33-24-06-16  33- 
24-05-17. 


Hazardous  Waste  Management  Secfton  6  North  Dakota  Constitution,  NDAC  Practice  and 


C.  Decision 

I  conclude  that  North  Dakota's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 


requirements  established  by  RCRA. 
Accordingly.  North  Dakota  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 


North  Dakota  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 


I 
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program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  North 
Dakota  also  has  primary  enforcement 
responsibihties.  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008.  3013.  and  7003  of  RCRA.  The 
State  of  North  Dakota  will  submit  a  draft 
application  for  Non-HSWA  cluster  6 
and  HSWA  cluster  2  by  June  30, 1994. 

Compliance  With  Executive  Order 
12S66 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(h).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  North  Dakota's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912  (a),  6926.  6974(b). 

Dated:  March  29,  1994. 
WiUiam  P.  Yellowtail. 
Regional  Administrator. 
(FR  Doc.  94-8357  Filed  4-6-94;  8:45  am) 
BILUNQ  COOC  6660-60-P 


40  CFR  Part  271 

[FRL-4860-11 

Colorado;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  State  of  Colorado  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Colorado's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Colorado's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus.  EPA  intends 
to  approve  Colorado's  hazardous  waste 
pro-am  revisions.  Colorado's 
appUcaiion  for  program  revision  is 
available  for  public  review  and 
comment. 

DAT8S:  Final  autiiorization  for  Colorado 
shall  be  effective  on  June  6,  1994  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Colorado's 
program  revision  application  must  be 
received  by  the  close  of  business  by  May 
9, 1994. 

ADDRESSES:  Copies  of  Colorado's 
program  revision  application  are 
available  during  regular  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Colorado  Department  of 
Health,  Hazardous  Materials  and  Waste 
Management  Division,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530,  phone  number:  303/692- 
3300:  and  USEPA  Region  VIII,  999  18th 
Street,  Suite  500.  Denver,  Colorado 
80202-2466.  phone  number:  303/293- 
1444.  Written  comments  should  be  sent 
toAv-n  Schmit  {8HWM-WM),  USEPA 
Region  VTII.  999  18th  Street,  suite  500, 
Denver.  Colorado  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT:  Ayn 
Schmit.  Waste  Management  Branch, 
USEPA  Region  VIII,  999  18th  Street. 
Suite  500.  Denver,  Colorado  80202- 
2466.  phone  number:  303/293-1845. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA.  42  U.S.C. 
692G(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  federal 
hazardous  waste  program.  In  addition. 
as  an  interim  meastu-e.  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616.  November  8. 1984, 
hereinafter  "HSWA")  allows  states  to 
revise  their  programs  to  become 
subetantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 


3006(g).  of  RCRA.  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  state  hazardous  waste 
programs  are  necessary  when  federal  or 
state  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  state  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-266,  268.  124  and  270. 

B.  Colorado 

Colorado  initially  received  final 
authorization  on  November  2. 1984. 
Colorado  received  authorization  for 
revisions  to  its  program  on  November  7, 
1986,  on  July  14.  1989.  and  on  July  9. 
1991.  On  February  28.  1991.  Colorado 
submitted  a  draft  program  revision 
application  for  additional  revisions,  and 
on  October  1,  1993,  Colorado  submitted 
a  final  program  revision  application. 
Today,  Colorado  is  seeking  approval  of 
these  program  revisions  in  accordance 
with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Colorado's  draft 
and  final  applications,  and  has  made  an 
immediate  final  decision  that  Colorado's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Colorado.  The  public  may  submit 
WTitten  comments  on  EPA's  immediate 
final  decision  up  until  May  9, 1994. 
Copies  of  Colorado's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Colorado's  program 
revision  shall  become  effective  in  60 
days  luiless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either:  (1)  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

In  February  1991  Colorado  submitted 
a  draft  appUcation  for  EPA  review.  EPA 
provided  comments  on  the  draft 
application  to  the  State  in  May  1992  and 
additional  comments  in  May  1993. 
EPA's  comments  on  the  draft 
application  were  fully  addressed  in  the 
final  application  submitted  in  October 
1993.  However,  EPA  has  identified 
minor  differences  in  the  foIlov^dng 
provisions  of  the  State  regulation  as 
reflected  in  the  final  appUcation: 
Colorado  Code  of  Regulations 
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261.4(b)(7);  261.8;  262.11(c);  268.1(c)(2); 
268.6;  268.7(b)(7);  268.35(d);  268.40(b); 
268.41(a);  268.42(b);  268.44;  268.50(d); 
and  100.22(c)(4).  Colorado  has 
committed  to  revising  each  of  these 


regulatory  provisions,  and  anticipates 
that  these  revisions  will  be  adopted  by 
April  1994.  Accordingly.  EPA  intends  to 
proceed  with  authorization  rather  than 
continue  the  dual  regulatory  scheme 


that  presently  exists.  Thus,  the  Colorado 
program  is  granted  immediate  final 
authorization  for  the  provisions  set  forth 
in  the  following  fable. 


HSWA  or  FR  reference 


1.  Land  Disposal  Restrictions  for  First  Third  Scheduled  Wastes  53  FR 
31138,  8/17/88  as  amended  by  54  FR  8264,  2/27/89. 

2.  Hazardous  Waste  Managerrient  System;  Standards  tor  hazardous 
Waste  Storage  and  Treatment  Tank  Systems,  53  FR  34079,  9,'2/8a. 

3.  Identification  and  Listing  of  Hazardous  Waste;  and  DestgriatK)n   Re- 
portab)e  Quantihes  and  Notlficatton,  53  FR  35412,  9/13/88. 

4.  Statistical  Methods  for  Evaluating  GrourK)  Water  Moroionng  Data  from 
Hazardous  Waste  Facilities.  53  FR  39720,  1 0/1 1/88. 

5.  Standards  for  Generations  of  Hazardous  Waste:  Manifest  Renewal 
53  FR  45089.  11/a'88. 

6.  Hazardous  Waste  Miscellaneous  Units;  Standards  Applicable  to  Own- 
ers and  Operators,  54  FR  615,  1/9/89. 

7.  Amendment  to  Requirennents  for  Hazardous  Waste  Incinerator  Per- 
mits, 54  FR  4286,  1/30/89. 

8.  Land  Disposal  Restrictions  Amendments  to  First  Third  Scheduled 
Wastes.  54  FR  18836,  5/2/89. 

9.  Land  Disposal  Restnctions  for  Second  Third  Scheduled  Wastes   54 
FR  26594,  6/23/89. 

10.  Mining  Waste  Exclusion  I.  54  FR  36592,  9/1/89  

1 1 .  Land  Disposal  Restrictions;  Correction  to  the  First  Third  Scheduled 
Wastes,  54  FR  36967,  9'6/89  as  amended  t)y  55  FR  23935  6/13,90 

12.  Mining  Waste  Exclusion  II,  55  FR  2322,  1/23/90  ' 

13.  Toxicity  Charactenstic  Revisions,  55  FR  11798,  3/29/90  as  arrierided 
by  55  FR  26986,  6/29/'90. 

14.  Land  Disposal  Restnctions  fof  Third  Third  Scheduled  Wastes  55  FR 
22520,  &'1,'90. 


15.  Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes  Tech- 
nical Amendments.  56  FR  3864,  1,-31/1991. 

16.  Mining  Waste  Exclusion  III,  56  FR  27300.  6/ia'91 

17.  Land  Disposal  Restrictions  Electric  Arc  Furnace  Dust  (KOeV)  56  FR 
41164,8/19/91. 

18.  Second  Correction  to  the  Third  Third  Land  Disposal  Restrictions  57 
FR  8086,  3/6/92. 


State  equivalent ' 


254.13,264.73,265.13,265.73,255.74,267.20  263  1  2684  268  5 
268.5,  268.7,  268.8,  268.30.  268.31.  268.32.  258  33  258  4o' 
268.41,268.42.268.43,268.44,268  50 

260.10,  264.114.  264.190,  254.193,  264.196,  265.110  265  114 
265.190.265  193.265.196,265.201. 

261.4,  261.32.  Appendix  VII  to  Part  261. 

264.91.  264,92.  264.97,  264.98,  264.99, 

26220,  Appendix  to  Part  262. 

100.41. 

100.22. 

268.43. 

268  34,  268.41,  268.42.  2678.43. 


261.3,261.4. 
267.20.  268.1, 

268.50. 
260.10.261.4. 
261.4.   261.8, 


268,5,  268  6.  268,7.  268  8.  268  32,  268  33.  268.44. 


26223. 

26124,   261.30,   Appendix   II   to   Part  261.   264  301 
265.221 .  265273.  Appendix  I  to  Part  268 

261,20,  26121.  26122,  261,23,  261.24,  261.31,  261,33.  Appendix  VII 
to  Pan  261,  262,11.  262,34,  264,13.  264.229.  264256.  264  281 
264,312.  264.316.  265,1.  265,13.  265.229,  265.256  265  28l" 
265.312.  265,316.  268.2,  268.3,  268.7,  268,8,  268  9  268  35' 
268.40,  268.41.  268.42,  268.43.  Appendices  IV  through  Vlll  to  Part 
268,  100,63. 

261.3,  26120,  261,31,  262.11,  262.34.  2682.  268.7.  268  9  268  33 
268,35,  268.40,  268.41,  268,42,  268,43,  Append«es  IV  V  VII  Vlll' 
and  IX  to  Part  268.  Appendix  I  to  Pan  100  ... 

261,4. 

261,3.261.4.268,41,268,42. 

264.13.  265,13.  268,3.  268.41.  26842. 


'  Unless  in<*cated  as  othemvise.  all  references  are  to  Sectons  of  6  CCR  1007-3. 


The  program  revisions  addressed  by 
Colorado's  final  application  include  the 
first,  second,  and  third  third  land 
disposal  restrictions,  mining  waste 
exclusions,  revisions  to  the  Toxicity 
Characteristic,  standards  for 
incinerators,  tanks  and  miscellaneous 
units,  and  ground  water  monitoring. 
Certain  of  the  land  disposal  restriction 
provisions  are  not  delegable  to  states. 
EPA  is  not  authorizing  Colorado  for 
these  non-delegable  provisions,  which 
include  40  CFR  268.5;  263.6;  268,42(b); 
and  268.44.  Federal  regulations  allow 
exemptions  to  certain  of  the  land 
disposal  restrictions  for  certain  vva,stes 
that  are  disposed  of  in  injection  well.s. 
Since  Colorado  does  not  allow  the 
disposal  of  hazardous  waste  in  injection 
wells,  their  program  is  more  stringent 
that  the  federal  program  for  these 
provision.s. 


Some  of  the  federal  land  disposal 
restrictions  imposed  time-limited 
prohibitions  again.st  land  disposal  of 
certain  wastes.  Since  Colorado's  date  of 
adoption  of  these  regulaton,-  provisions 
in  many  cases  was  after  the  time-limited 
prohibition  expired,  the  Colorado 
regulations  do  not  include  these 
prohibitions  or  impose  a  later  effective 
date  for  the  prohibition  than  the  date  set 
forth  in  the  corresponding  federal 
regulation.  These  differing  dates  do  not 
affect  the  equivalency  of  Colorado's 
program,  since  prior  violations  ofthe.se 
prohibitions  remains  enforceable  by 
EPA  under  federal  rt>guiation. 

Colorado  has  not  requested  hazardous 
wnsfa  program  authority  on  Indian 
Country.  EPA  retains  all  hazardous 
waste  authority  under  RCRA  which 
applies  to  Indian  Country  in  Colorado. 


C  Decision 

I  conclude  that  Colorado's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA,  Accordingly, 
Colorado  is  granted  final  authorization 
to  operate  its  hazardous  waste  progrp.m 
as  revised. 

Colorado  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  <jiid 
canning  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subJM  t  to  the 
limitations  of  the  HSWA.  Colorado  al^o 
has  primary  onforcumenf 
responsibilities,  although  EPA  n-tnins 
the  right  to  (.onduct  inspectirji.s  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  s<x:tions 
3008,  3013,  and  7003  of  RCRA. 
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In  addition,  Colorado  has  agreed  to 
submit  a  draft  application  for  remaining 
provisions  from  Non-HSWA  Clusters 
III-VI,  HSWA  Clusters  I  and  II,  and 
RCRA  Cluster  I  and  partial  Cluster  II  in 
April  1994.  The  final  application  will  be 
submitted  within  60  working  days  of 
receipt  of  EPA 's  comments  on  the  draft 
application. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory- 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  federal 
regulations  in  favor  of  Colorado's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926,  6974(b). 


Dated:  March  29.  1994. 
Jack  McGraw, 

Acting  Pegional  Administrator. 

|FR  Doc.  94-8353  Filed  4-6-94;  8:4^  am) 

BIUJNG  CODE  6S60-60-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  040494A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  ocean  perch  in  the 
Aleutian  Islands  subarea  (AI)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
Pacific  ocean  perch  total  allowable 
catch  (TAG)  in  the  AI. 
EFFECTIVE  DATE:  Effective  12  noon, 
Alaska  local  time  (A.l.t.),  April  4,  1994, 
through  12  midnight,  A.l.t..  December 
31.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 


Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii) 
the  Pacific  ocean  perch  TAC  for  the  AI 
was  established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656, 
February  16,  1994)  as  9,265  metric  tons 
(mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  Pacific  ocean 
perch  TAC  in  the  AI  soon  will  be 
reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  8,265  mt,  with 
consideration  that  1,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  AI.  The 
Regional  Director  has  determined  that 
the  directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
ocean  perch  in  the  AI,  effective  from  12 
noon,  A.l.t.  April  4, 1994.  through  12 
midnight,  A.l.t..  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  istaken  under  §675.20 

List  of  Subjects  in  50  CFR  Fart  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  4,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
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This  section  Of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1212 

[FV-93-707PR] 
RIN  0581-AB19 

Lime  Research,  Promotion,  and 
Consumer  Information  Order; 
Proposed  Amendments 

AGENCY:  Agricultural  Marketing  Service 

USDA.  . 

ACTION:  Proposed  rule. 


SUMMARY:  This  rule  gives  notice  of 
proposed  amendments  to  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Order.  These  amendments 
would  revise  the  definition  of  the  term 
"lime"  in  order  to  cover  seedless  rather 
than  seeded  limes;  increase  the 
exemption  level  from  le.ss  than  35,000 
pounds  annually  to  less  than  200,000; 
alter  the  size,  composition,  and  term  of 
office  of  the  Lime  Board:  and  make 
necessary  conforming  changes.  This 
action  is  necessary  to  implement 
amendments  to  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Act  of  1990. 

DATES:  Comments  must  be  received  by 
May  9,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  room 
2535-S,  Washington,  DC  20090-6456. 
Three  copies  of  all  written  materials 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  in 
the  Ofrice  of  the  Docket  Clerk  during 
regular  working  hours.  All  comments 
should  reference  the  docket  number  of 
this  issue  of  the  Federal  Register. 

All  comments  concerning  the  new 
information  collection  requirement 
contained  in  this  action  (importer 
reimbursement  application)  should  be 
sent  to  the  Office  oflnformation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 


DC  20503.  Attn:  Desk  Officer  for  the 
Agricultural  Marketing  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schultz  at  the  above  address  or 
telephone  (202)  720-5976. 

SUPPLEMENTARY  INFORMATION:  This 
;    proposed  rule  would  amend  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Order  (7  CFR  part  1212), 
herein  referred  to  as  the  Order.  The 
Order  is  effective  under  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Act  of  1990  (1990  Act) 
(Pub.  L.  101-^24,  7  U.S.C.  6201-6212), 
as  amended  by  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Improvement  Act  (1993  Act)  (Pub  L 
103-194,  Dec.  14,  1993). 

This  rule  has  been  determined  to  be 
non-significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
.section  1957  of  the  Act.  a  person  subject 
to  the  Order  may  file  a  petition  with  the 
Secretary  of  Agriculture  (Secretary) 
stating  that  the  Order  or  any  provision 
of  the  Order,  or  any  obligation  imposed 
in  connection  with  the  Order,  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  Tiled  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Impact  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
The  1990  Act  exempted  lime 
producers  who  produce  less  than  35,000 
pounds  annually  for  the  fresh  market 
from  being  subject  to  the  Order.  When 
the  1990  Act  was  enacted,  there  were  an 
estimated  325  producers  who  produced 
at  least  35.000  pounds  annually  and 
were  subject  to  the  Order.  When  the 
1993  Act  was  enacted,  the  exemption 
level  was  increased  to  less  than  200.000 
pounds  annually.  At  this  exemption 
level,  there  are  an  estimated  50 
producers  who  produce  at  least  200.000 
pounds  and  would  be  subject  to  the 
Order.  Despite  this  increase  in 
exemption  level,  the  majority  of 
producers  subject  to  the  Order  would 
still  be  classified  as  small  entities.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000. 

The  increase  in  exemption  level  is  not 
expecied  to  significantly  affect  the 
number  of  first  handlers  who  are 
responsible  for  collecting  and  remitting 
producer  assessments  to  the  Lime  Board 
(Board).  The  number  of  first  handlers 
remains  at  approximately  25.  The 
increase  in  exemption  level,  which  al.so 
applies  to  imports,  is  not  expected  to 
significantly  affect  the  number  of 
importers  of  fresh  market  limes.  The 
number  of  importers  subject  to  the 
Order  would  increase  from  5  to  35. 
However,  this  increase  in  importers  is 
not  primarily  due  to  the  increase  in  the 
exemption  level  but  rather  to  the 
changing  character  of  the  lime  industry. 
As  in  the  case  of  producers,  the  majority 
of  first  handlers  and  importers  subject  to 
the  Order  would  still  be  classified  as 
small  entities.  Small  agricultural  ser\-ice 
firms,  which  include  handlers  and 
importers,  have  been  defined  by  the 
SBA  as  those  having  annual  receipts  of 
less  than  $3,500,000. 

Since  the  enactment  of  the  1990  Act. 
the  character  of  the  lime  industry  has 
significantly  changed.  As  a  result  of  the 
extensive  damage  to  lime  orchards  in 
Florida  by  Hurricane  Andrew  in  August 
1992,  domestic  production  has 
plummeted  and  the  volume  of  imports 
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has  increased  dramatically.  Domestic 
production  is  not  expected  to  reach  pre- 
Hurricane  Andrew  levels  for  possibly 
two  to  three  years  because  Florida 
accounted  for  a  majority  of  domestic 
production. 

Shipment  reports  of  domestic  limes, 
from  January  1, 1993,  through  December 
31, 1993,  indicate  truck  shipments  of 
8.71  million  pounds  from  Florida  and 
8.24  million  pounds  from  California,  for 
a  total  of  16.95  million  pounds.  In 
contrast,  shipment  reports  of  imported 
limes  for  this  period  indicate  truck 
shipments  of  248.22  million  pounds 
from  Mexico  plus  an  additional  8.78 
million  pounds  from  12  other  countries. 
Imports  currently  represent  roughly  93 
percent  of  lime  shipments  in  the  United 
States. 

The  Order  currently  requires  lime 
producers,  producer-handlers,  and 
importers  who  produce  or  import 
35,000  pounds  or  more  annually  for 
fresh  market  to  pay  an  assessment  not 
to  exceed  one  cent  per  pound  of  limes. 
This  proposal  would  limit  assessment 
obligations  to  producers,  producer- 
handlers,  and  importers  of  200,000 
pounds  or  more  annually.  The  expected 
results  of  this  amendment  would 
significantly  decrease  the  number  of 
persons  subject  to  the  Order  and 
decrease  the  amount  of  assessments 
collected. 

This  proposal  would  also  alter  the 
size  and  composition  of  the  Board,  the 
administrative  body  appointed  by  the 
Secretary'  to  operate  the  Order,  from  11 
members  to  seven.  Further,  this 
propose!  would  reduce  the  number  of 
producer  members  serving  on  the  Board 
from  seven  to  three.  The  number  of 
impoi-ter  members  would  remain  at 
three.  The  sevenih  member  would  be 
the  public  meniiier.  These  ciiaPii^t"',  to 
the  Board's  si^e  and  mtinbership  nrf 
refle'tivp  of  the  current  structure  oi  the 
lime  in-iust.'-y. 

Accofdi.'i^'ly.  the  Administriitor  of  the 
AMS  has  dotermi.ned  that  Ihe  chan).:f'S 
reric'i:ted  in  this  action  would  not  have 
a  sig.nificant  economic  :m[)act  on  a 
substantial  r.umbt-r  of  sr;iall  entities. 

Paper\%ork  Reduction 

In  ac  cordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35)  the  information  collection 
requirements  contained  in  the  Order 
have  been  approved  by  the  OMB  and 
were  assigned  OMB  number  0581-0093, 
except  for  the  Board  nominee 
background  statement  form  which  was 
assigned  OMB  number  0505-0001.  This 
action  would  generally  reduce  the 
number  of  information  collections,  and 
hence  the  reporting  burden.  The 


information  collection  requirements  of 
the  Order  are  as  follows: 

[I]  A  periodic  report  by  each  first 
handler  who  handles  Umes  for  fresh 
market.  When  the  amended  Order  is 
implemented,  the  estimated  number  of 
respondents  required  to  complete  this 
report  would  be  25,  each  submitting  a 
maximum  of  12  responses  per  year,  with 
an  estimated  average  reporting  burden 
of  30  minutes  per  response.  The  change 
in  exemption  level,  from  less  than 
35,000  pounds  to  less  than  200,000 
pounds,  should  not  affect  the  number  of 
first  handlers.  However,  this  change 
could  reduce  their  reporting  burden 
because  less  information  may  be 
required  from  persons  who  previously 
would  not  be  exempt  from  the  Order. 
First  handlers  may  alternatively  prepay 
assessments  annually,  requiring  only  an 
initial  report  of  anticipated  assessments 
and  a  final  annual  report  of  actual 
handling; 

(2)  A  periodic  report  by  each  importer 
who  imports  200,000  or  more  pounds 
anniiolly  for  fresh  market.  The 
estimated  num.ber  of  respondents 
completing  this  report  would  be  35, 
each  submitting  a  maximum  of  12 
responses  per  year,  with  an  estimated 
average  reporting  burden  of  15  minutes 
per  response.  The  change  in  character  of 
the  lime  industry'  due  to  increased 
imports  since  1992  would  raise  the 
number  cf  respondents  filing  this  report 
from  5  to  35; 

(3)  A  refund  application  form  for 
pt^rsovs  who  desire  a  refund  of  their 
n'^fi'ssments.  The  estimated  number  of 
respondents  completing  this  application 
would  be  five,  each  submitting  two 
responses  per  year,  with  an  estimated 
ave.-.ige  reporting  burden  of  15  minutes 
per  resporise.  The  charsi^e  in  exer.ption 
level  Would  reduce  the  number  cf 
rt^'oonder.rs  liiing  this  application  from 
200  10  5; 

(5)  An  i'nportc-  rci^7:bijrst'm?rit 
applicntmn  far  perbcr.s  who  import  .'taw 
than  200.000  ponndi  cnmuilly  and 
di-s!r^  'o  he  reiinbursfd  for  assesi:mpnts 
rnHed^ed  by  the  U.S.  Cut^tams  Secyice. 
The  estimated  r.uniher  of  respci;dents 
completing  this  application  would  be 
20,  eaf:h  submitting  one  respcn.;e  per 
year,  with  an  estimated  avenge 
reporting  burden  of  15  minutes  per 
response.  Because  this  is  a  new  form,  no 
comparative  data  regarding  an  increase 
or  decrease  in  reporting  burden  is 
available; 

(5)  An  exemption  application  for 
persons  who  produce  or  import  less 
than  200.000  pounds  annually  for  fresh 
market  to  be  exempt  from  assessments 
and  recordkeeping  requirements.  The 
estimated  number  of  respondents 
completing  this  application  would  be 


600,  each  submitting  one  response  per 
year,  with  an  estimated  average  burden 
of  15  minutes  per  response.  The  changes 
in  exemption  level  and  character  of  the 
lime  industry  would  reduce  the  number 
of  respondents  filing  this  application 
from  680  to  600; 

(6)  A  referendum  ballot  to  be  used  not 
later  than  30  months  after  assessments 
begin  under  the  amended  Order  and 
periodically  thereafter  to  indicate 
whether  producers  and  importers  favor 
continuance  of  the  Order.  The  estimated 
number  of  respondents  completing  this 
ballot  would  be  85.  each  submitting  one 
response  approximately  every  five 
years,  or  an  annual  average  of  10 
respondents,  with  an  estimated  average 
reporting  burden  of  15  minutes  per 
response.  The  change  in  exemption 
level  would  reduce  the  number  of 
respondents  completing  this  ballot  from 
325  to  85; 

(7)  A  nominee  background  statement 
form  for  Board  member  and  alternate 
positions.  Two  nominees  would  be 
nominated  for  each  open  position  on  the 
Board.  The  estimated  number  of 
respondents  completing  this  form 
would  be  28  during  the  first  year  of 
Order  operations,  and  approximately 
eight  per  year  thereafter,  with  an 
estimated  average  reporting  burden  of 
30  minutes  per  response.  The  change  in 
the  composition  of  the  Board  would 
reduce  the  number  of  respondents 
completing  this  form  from  44  to  28;  and 

(8)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order.  The  estimated  number 
of  persons  required  to  comply  with  this 
requirement  would  be  70,  each  of  whom 
will  have  an  estimated  annual  burden  of 
seven  m.inutes.  The  change  in 
exemption  level  would  reduce  the 
number  of  lecordkeepers  from  350  to  70. 

Background 

The  1990  Act  was  enacted  on 
November  23,  1  j90,  for  the  purpose  of 
cstalilishinR  an  orderly  protredure  for 
the  develcpment  dnd  financing  of  an 
effective  and  coordinated  program  of 
research,  promotion,  and  consumer 
information  to  .strengthen  the  domestic 
and  foreign  markets  for  limes.  The 
Order  required  by  the  1910  Act  became 
effective  on  January  27.  1992  (57  FR 
298.')).  after  notice  and  comment 
rulemaking. 

In  March  1992  the  Department  of 
Agriculture  (Department)  conducted 
nomination  meetings  to  nominate  lime 
producers  and  importers  for 
appointment  to  the  Board.  The  Board 
members  were  appointed  by  the 
Secretary  in  September  1992,  and  the 
Board  conducted  its  first  meeting  at  the 
Department  in  Washington.  DC  in 
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October  1992.  During  the  course  of  this 
meeting,  the  Board  and  the  Department 
concluded  that  a  technical  amendment 
was  needed  to  cover  seedless  rather 
than  seeded  limes.  Consequently,  full 
implementation  of  the  Order  was 
delayed  until  the  enactment  of  such 
technical  amendment. 

The  1993  Act  contained  the  necessary 
technical  amendment  to  cover  seedless 
limes  (citrus  latifolia)  rather  than  seeded 
limes  [citrus  aurantifolia]  under  the 
Order.  The  1993  Act  also  provided  for 
(1)  increasing  the  exemption  level  from 
less  than  35,000  pounds  annually  to  less 
than  200,000;  (2)  terminating  the  initial 
Board;  (3)  changing  the  size  and 
composition  of  the  Board;  and  (4) 
delaying  the  initial  referendum  date. 

This  proposed  rule  invites  comments 
on  amending  the  Order  to  reflect  the 
provisions  of  the  1993  Act.  The  Act,  as 
amended,  will  (1)  revise  the  definition 
of  the  term  "lime"  from  citrus 
aurantifolia  to  citrus  latifclia:  (2) 
increase  the  exemption  level  from  less 
than  3.5,000  pounds  annually  to  less 
than  200,000:  (3)  alter  the  size, 
composition,  and  term  of  office  of  the 
Board;  and  (4)  make  conforming 
changes. 

This  rule  would  change  the  definition 
of  the  "lime"  from  citrus  aurantifolia 
(seeded  lime)  to  citrus  latifolia  (seedless 
lime)  in  §  1212.5  of  the  Order.  Although 
the  intent  of  the  Act  was  to  cover 
seedless  limes,  the  definition  of  "lime" 
in  §  1953(R)  of  the  1990  applied  onlv  to 
seeded  limes. 

This  rule  would  increase  the  producer 
and  importer  exemption  level  from  less 
than  35.000  pounds  annually  to  less 
than  200,000  pounds  annually.  This 
revised  exemption  level  was  reached 
through  industry  consensus.  Therefore, 
this  rule  would  change  references  to 
35,000  pounds  in  §§  1212. fiS,  1212.68. 
and  1212.69  of  the  Order  to  200,000 
pounds.  In  addition,  a  new  paragraph 
(d)  has  been  added  to  §  1212.68  of  the 
Order  whereby  exempt  importers  may 
obtain  a  refund  of  assessments  collected 
by  the  U.S.  Customs  Service. 

Moreover,  this  rule  would  change  the 
size  of  the  Board  from  11  members  to 
seven.  The  Board  is  currently  composed 
of  seven  producer  members,  three 
importer  members,  and  their  alternates. 
The  public  member  position  is  currently 
vacant.  This  action  would  decrease  the 
number  of  producer  members  from 
seven  to  three,  which  would  more  fairly 
reflect  the  current  structure  of  the  lime 
industry.  Therefore,  §§  1212.30, 
1212.32.  and  1212.34  of  the  Order 
would  be  revi.sed  to  make  these  changes 
in  the  Board's  composition. 

This  rule  would  also  change  the 
Board's  composition  in  §  1212.30(b) 


relative  to  representation  of  producer 
and  importer  members  within  the  two 
districts  established  under  the  Order. 
District  1  includes  the  States  east  of  the 
Mississippi  River.  Puerto  Rico,  and  the 
District  of  Columbia.  District  2  includes 
the  States  west  of  the  Mississippi  River. 
Currently,  the  Order  provides  for  six 
producer  members  and  one  importer 
member  and  their  alternates  from 
District  1,  and  one  producer  member 
and  two  importer  members  and  their 
alternates  from  District  2.  This  action 
would  reduce  the  number  of  producer 
members  from  District  1  from  six  to  two 
by  revising  section  1212.30  of  the  Order. 

Further,  as  a  result  of  this  allocation 
of  Board  membership,  the  realignment 
of  districts  or  reapportionment  of 
membership  between  Districts  1  and  2 
on  the  basis  of  changes  in  production 
and  importation  would  no  longer  be 
necessary.  Such  realignment  or 
reapportionment  would  be  inconsistent 
with  the  1993  Act.  Therefore,  any 
references  to  such  realignment  or 
reapportionment  would  be  removed 
from  §§  1212,18.  1212.30,  and  1212.40 
of  the  Order. 

Reducing  the  size  of  the  Board  affects 
the  current  requirements  for  a  quorum 
and  the  number  of  trustees  which  would 
be  designated  if  the  program  were  to  be 
terminated.  Therefore,  this  action  would 
revise  §  1212.37  of  the  Order  to  decrease 
from  six  to  four  the  number  of  members 
needed  to  constitute  a  quorum  at  Board 
meetings  and  change  the  number  of 
trustees  designated  in  §  1212.84  of  the 
Order  from  five  to  four. 

The  1993  Act  requires  the 
appointments  of  the  current  Board 
members  to  be  terminated.  New 
appointments  would  then  be  made  by 
the  Secretary.  The  1993  Act  also 
spec.ifies  that  the  initial  Board  members 
under  the  amended  Order  would  serve 
initial  terms  of  office  of  30  months.  This 
change  is  directly  related  to  the 
provision  of  the  1993  Act  which  delays 
the  deadline  for  the  initial  referendum 
until  30  months  after  the  date  on  which 
the  collection  of  assessments  begin 
under  the.  amended  Order.  We  are  also 
proposing  a  conforming  change  in 
§  1212.67  of  the  Order  pursuant  to  the 
1993  provision. 

In  order  to  provide  administrative 
continuity  during  the  30  months  prior  to 
the  initial  continuance  referendum,  the 
1993  Act  provides  that  the  initial  Board 
members  under  the  amended  Order 
serve  30-month  concurrent  terms  of 
office.  The  1990  Act  provided  for  the 
staggering  of  the  terms  of  office  of  the 
initial  Board  members.  Although 
staggered  terms  of  office  are  generally 
desirable,  this  created  a  situation  where 
30  percent  or  more  of  the  Board's 


membership  could  change  prior  to  the 
initial  referendum.  In  contrast,  the  1993 
Act  provides  that  the  initial  Board 
members  under  the  amended  Order 
serve  30-month  concurrent  terms  of 
office  and  that  staggered  terms  be 
reinstituted  after  the  referendum  if  the 
program  continues.  The  purpose  of  this 
change  is  to  minimize  the  organizational 
uncertainties  associated  with  Board 
member  turnover  and  to  facilitate 
organizational  continuity  during  the 
period  prior  to  the  initial  referendum. 
Therefore,  this  action  would  also  amend 
section  1212.34  of  the  Order. 

All  written  comments  received  in 
response  to  this  publication  by  the  date 
specified  herein  will  be  considered 
prior  to  any  finalization  of  the  proposed 
amendments. 

List  of  Subjects  in  7  CFR  Part  1212 

Administrative  practice  and 
procedure,  Advertising,  Limes, 
Marketing  agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1212  is  proposed 
to  be  amended  as  follows: 

PART  1212— LIME  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1212  revised  to  read  as  follows: 

Authority:  7  U.S.C.  6201-6212. 

Subpart  A — Lime  Research, 
Promotion,  and  Consumer  Information 
Order 

§  1212.2    (Amended] 

2.  Section  1212.2  is  amended  by 
removing  the  phrase  "and  any 
amendments  thereto  '  and  adding  in  its 
place  "as  amended '. 

§1212.5    [Amended] 

3.  Section  1212.5  is  amended  by 
removing  the  word  "aurantifolia" and 
adding  in  its  place  "latifolia". 

§1212.18    [Amended] 

4.  Section  1212.18  is  amended  by 
removing  the  phrase  "or  other 
subdivisions  as  may  be  prescribed 
pursuant  to  §  1212. 40(o)". 

5.  In  §  1212.30  paragraph  (a)  is 
amended  by  removing  the  word 
"Seven"  and  adding  in  its  place 
"Three";  by  revising  paragraph  (b):  and 
by  removing  paragraph  (c)  to  read  as 
follows: 

§  1212.30    Establishment  and  membership. 

•        •        •        •        • 

(b)  Two  of  the  three  producer 
members  shall  be  producers  of  limes  in 
District  1,  and  one  producer  member 
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shall  be  a  producer  of  limes  in  District 
2.  One  of  the  three  importer  members 
shall  be  an  importer  of  hmes  in  District 
1 .  and  two  importer  members  shall  be 
importers  of  limes  in  District  2.  The 
public  member  shall  be  selected  at  large. 

6.  Section  1212.31  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  by  designating  the 
existing  text  of  paragraph  (k)  as 
paragraph  (k)(l)  and  revising  it,  and  by 
designating  the  concluding  text  at  the 
end  of  the  section  as  paragraph  (k)(2).  to 
read  as  follows: 

§1212.31    Nominations. 

***** 

(a)  Except  for  the  member  and 
alternate  member  who  represent  the 
general  public,  nominations  of  initial 
members  to  the  Board  shall  be 
submitted  to  the  Secretary  for  selection 
as  soon  as  practicable  after  [the  effective 
dale  of  the  amendment  of  this  subpart]. 
In  subsequent  years,  nominations  of 
members  to  the  Board  shall  be 
submitted  to  the  Secretary  by  the  Board 
by  August  1.  Nominations  may  be  made 
by  means  of  group  meetings  for 
producer  and  importer  members  or  by 
mail  ballot. 
***** 

(k)(l)  In  the  event  of  a  mail  ballot,  all 
qualified  persons  interested  in  serving 
on  the  Board  or  who  are  interested  in 
nominating  another  person  to  serve  on 
the  Board  shall  submit  to  the  Board  in 
writing  such  information  as  name, 
mailing  address,  number  of  pounds 
produced,  marketed,  handled,  or 
imported,  or  other  information  as  may 
be  required,  in  order  to  place  that 
person  on  the  ballot:  Provided,  That  in 
the  case  of  nominating  the  initial  Board 
under  the  amended  Act,  the  Secretary- 
shall  mail  out  the  ballots  and  cause 
press  releases  concerning  the 
distribution  of  ballots  and  pertinent 
information  on  balloting  to  be 
distributed  to  the  media  in  the  lime 
producing  and  importing  areas.  These 
ballots  shall  be  returned  to  the 
Secretary. 


§1212.32    [Amended] 

7.  Section  1212.32  Ls,amended  by 
removing  the  word  "seven"  emd  adding 
in  its  place  "three". 

8.  Section  1212.34  is  revised  to  read 
as  follows: 

§1212.34    Term  of  office. 

(a)  The  initial  members  of  the  Board 
and  their  respective  alternates  shall 
serve  30-month  concurrent  terms  of 
office. 

(b)  The  term  of  office  for  the  initial 
Board  shall  begin  immediately 


following  appointment  by  the  Secretary. 
In  subsequent  years,  the  term  of  office 
shall  begin  on  January  1  or  such  other 
period  which  may  be  approved  by  the 
Secretary'. 

(c)  Subsequent  appointments  to  the 
Board  will  be  for  a  term  of  3  yeais, 
except  that  during  the  initial  3-year 
appointments,  members  and  their 
alternates  shall  serve  terms  as  follows: 
One  producer  member  from  District  1 
and  one  importer  member  from  District 
2  shall  be  appointed  for  a  term  of  1  year; 
the  importer  member  from  District  1  and 
the  producer  member  from  District  2 
shall  be  appointed  for  a  term  of  2  years; 
and  one  producer  member  from  District 
1  and  one  irr  ;>crter  member  from 
District  2  shall  be  appointed  for  a  term 
of  3  years. 

(d5  Board  members  and  alternates 
shall  serve  during  the  term  of  office  for 
which  they  are  selected  and  have 
qualified,  and  until  their  successors  are 
selected  and  have  qualified. 

(e)  No  member  or  alternate  shall  serve 
more  than  two  successive  terms. 
However,  members  and  alternates 
serving  a  term  of  1  year,  after  having 
ser\'ed  a  30-month  concurrent  term,  may 
serve  a  third  successive  terra. 

§1212.37    [Amended] 

9.  In  §  1212.37  paragraph  (a)  is 
amended  by  removing  the  word  "Six" 
and  adding  in  its  place  "Four". 

§1212.40    [Amended] 

10.  Section  1212.40  is  amended  by 
re.Tioving  paragraph  (o)  and 
redesignating  paragraphs  (p).  (q).  and  (r) 
as  paragraphs  (o),  (p),  and  (q) 
respectively. 

§121165    [Amended] 

11.  In  §  1212.65  paragraph  (c)(2}(viii) 
is  amended  by  removing  the  number 
"35,000"  and  adding  in  its  place 
"200,000". 

12.  Section  1212.67  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§1212.67    Refunds. 

(a)  Subject  to  the  provisions  of  this 
section  any  producer,  producer-handler, 
or  importer  shall  have  the  right  to 
personally  demand  and  receive  from  the 
Board  a  refund  of  assessments  paid  by 
or  on  behalf  of  such  producer,  producer- 
handler,  or  importer  for  any  calendar 
month  during  the  period  beginning  on 
the  date  on  which  the  collection  of 
assessments  begins  under  this  Order 
and  ending  on  the  effective  date  of  the 
referendum  mandated  by  section 
1960(a)  of  the  Act;  Provided.  That: 

***** 

13.  In  §  1212.68  paragraph  (a]  is 
amended  by  removing  the  number 


"35,000"  and  adding  in  its  place 
"200,000";  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  1212.68    Exemption  from  assessment 

***** 

(d)  Importers  who  are  exempt  from 
assessment  shall  be  entitled  to 
reimbursement  of  assessments  collected 
by  the  U.S.  Customs  Service  and  shall 
apply  to  the  Board  for  reimbursement  of 
such  assessments  paid  on  a  marketing 
year  basis.  The  Board  shall  reimburse 
such  assessments  within  30  days  of 
receiving  an  importer's  application. 

§1212.69    [Amended] 

14.  Section  1212.69  is  an-endoi  by 
removing  the  number  "35.:"U0  "  .ind 
adding  in  its  place  "200,000". 

§1212.84    [Amended] 

15.  In  §  1212.84  paragraph  (a)  is 
amended  by  removing  the  word  "five" 
and  adding  in  its  place  "four". 

Dated;  March  31,  1994. 
Lon  Hatamiya, 
Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-06-AD] 

Ainworthiness  Directives;  de  HaviHand 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  ridemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
series  airplanes.  This  proposal  would 
require  modification  of  the 
potentiometer  lever  stops  on  the  nose 
wheel  steering.  This  proposal  is 
prompted  by  a  report  that  the 
potentiometer  stops  installed  ciurently- 
on  these  airplanes  are  too  short  to  limit 
excessive  uncontrolled  potentiometer 
movement  in  the  event  of  a  mechanical 
link  failure.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  airplane  from  departing  the  runway 
during  takeoff  or  landing  in  the  event  of 
the  failure  of  the  mechanical  link 
between  the  rudder  pedals  and  the 
potentiometer. 

DATES:  Comments  must  be  received  by 
June  1. 1994. 
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AOORESSES;  Siibmit  cornments  ld 
triplicate  to  the  Federal  Aviation 
Admiaistration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  RuJes  Docket  No.  94-NM- 
06-AD.  1601  Lind  Avenue  SVV.,  Renton, 
Washington  98055-4056.  Coreait^nts 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
throuj^h  Friday,  except  Federal  holidavs. 
The  service  information  rrferenced  in 
the  proposed  rule  may  he  obtained  from 
Bombardier  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard. 
DoTA-nsview.  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Diret.torate,  1601  Lind  Avenue.  S\V., 
Renton,  Washington:  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Frajiklin  Avenue.  Vaitey  Stream. 
New  York. 

FOn  FURTMEB  INfORMATIOH  CONTACT: 
Bradford  Chin,  EUectronics  Engineer. 
Systems  and  Equipment  Branch.  ANE- 
173,  FAA.  Elngine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream.  New 
York  11581;  telephone  (516)  791-^27; 
fax  C516)  791-9024. 

SUPPLEMENTAHV  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AH  communications 
r.H:eived  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  artion  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spe<  ificilly  invitKl  on 
t.",e  overall  regulatory,  economic, 
i-nvironmental,  and  energy  aspects  of 
the  propost>d  rule.  A!!  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  n>port 
summarizing  each  F.AA-pubiic  contact 
concerned  with  the  sul>stance  of  this 
proposal  will  h»t>  filed  in  liie  Ruifs 
Do<:ket. 

Coir.menters  wishing  the  FA.'\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dot.ket  Number  94-NM-06-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-06-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055^*056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8-100  series 
airplanes.  Transport  Canada  Aviation 
advi.ses  that  when  a  Model  DHC-8 
series  airplane  is  in  the  high  speed  taxi 
mode  during  takeoff  or  landing,  nose 
gear  steering  is  limited  to  7  degrees  left 
or  right  of  centex  and  is  controlied 
through  rudder  pedal  movement  Rotary 
moverr>ent  of  the  rudder  input  quadrant 
is  transmitted  to  a  dual  pKJtentiometer 
via  a  mechanical  link  and  fork  le\'er. 
The  potentiometer  converts  this 
movement  into  electrical  signals,  which 
are  sent  to  an  electronic  control  unit 
(ECU)  located  in  the  nose  of  the 
airplane.  Subsequently,  the  ECU  signals 
the  electro-hydraulic  actuator  on  the 
nose  gear,  thereby  rotating  the  nose  gear 
in  the  required  direction. 

If  the  mechanical  link  connecting  the 
potentiometer  to  the  rudder  input 
quadrant  fails,  excessive  uncoDtrolled 
potentiometer  lever  movement  is 
restricted  by  small  metal  stops  located 
outside  the  normal  angular  travel  of  the 
fork  lever.  These  "potentiometer  stops"* 
limit  the  size  of  the  signal  sent  to  the 
ECU  only  in  the  event  of  a  mechanical 
link  f:jilure.  On  certain  Model  DHC-8- 
100  series  airplanes,  the  currently 
in.stnlled  potentiometer  stops  are  too 
short  to  restrict  excessive  fork  lever 
movement  in  the  event  of  a  mechanical 
link  failure.  In  this  ca.se,  a  signal  that  is 
too  Uirjje  would  be  sent  to  the  ECL', 
whi(  h  could  cause  the  nose  gear  to 
excwd  its  7-degree  limitation.  This 
condition,  if  not  corrected,  could  resuh 
in  the  airplane  departing  the  runway 
during  takeoff  or  landing. 

Bombardier  Inc.  has  is.sued  de 
Havilland  Service  Bulletin  S.B.  8-32- 
09,  Revision  "A,"  dated  fuly  26.  igg,"?, 
that  describes  pro<;edures  for 
modification  of  the  potentiometer  lever 
stops  on  the  nose  wheel  steering 
(Modification  8/1809)  on  certain  Model 
DHC-8-J00  and  -300  series  airplanes. 
Accomplishment  of  this  modification 
will  restore  overtravel  protection  by 
relocating  the  potentiometer  le\'er  stops. 
Relocation  of  the  stops  will  ensure  that 
excessive  fork  lever  movement  is 


restricted  in  the  event  of  a  mechanical 
link  {ailure.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
nundatory  and  issued  Canadian 
Airworthiness  Directive  (AD)  No.  CF- 
93-24,  dated  September  29. 1993.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

Although  the  effectivity  of  the  service 
bulletin  includes  certain  Model  DHC-8- 
100  and  -300  series  airplanes,  Canadian 
AD  No.  CF-93-24  is  applicable  only  to 
certain  Model  DHG-8-10O  series 
airplanes.  The  service  bulletin  states 
that  the  potentiometer  stops  on  certain 
Model  DHC-8-300  series  airplanes  are 
contacted  by  the  lever  prematurely, 
resulting  in  deformation  of  the  stops, 
However,  the  FAA  has  been  advised 
that,  although  deformation  of  the 
potentiometer  stops  on  these  airplanes 
can  occur,  excessive  potentiometer  lever 
movement  would  still  be  restricted  in 
the  event  of  failure  of  a  mechanical  link. 
In  Hght  of  this  information,  the  FAA 
finds  that  Model  r»K>-8-300  series 
airplanes  are  not  subject  to  the 
addressed  unsafe  condition. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  appKcable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TransfKwt 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  fot  products  of  this 
type  design  that  aro  certificated  for 
operation  in  the  United  States, 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  sante 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  potentiometer  lever 
stops  on  the  nose  wheel  steering.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  pwoposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  The  cost  for 
required  parts  would  be  minimal  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,920.  or  $165  per 
airplane. 

The  total  cost  impact  figure  discus.sed 
above  is  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribut^n  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(al,  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havllland,  Inc.:  Docket  94-NM-06-AD. 

App/jcobi7iJy:  Model  DHC-8-102.  -103. 
and  -106  airplanes,  serial  numbers  003 
through  334  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  airplane  from  departing  the 
runway  during  takeoff  or  landing, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  potentiometer  lever 
stops  on  the  nose  wheel  steering  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  &-32-99.  Revision  "A,"  dated 
July  26.  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
commer.rs  and  then  send  it  to  the  Manager, 
New  Vcrk  .«kCO 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  ti^is  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

{<]  Special  flight  permits  mdy  be  issued  in 
accordance  with  Federal  Aviation 
Reguletions  (FAR)  21.197  and  21.199  to 
optiate  the  airplane  to  a  location  where  the 
req  lirt.iie.nts  of  this  AD  can  be 
accomplished. 

I^.'Ued  in  Renton.  Washington,  on  April  1. 
1994. 

S.R.  Miller, 

Ariin^  Mancger,  Transport  Airplane 
Dj.-ertc.-ate,  Aircraft  Certification  Service. 
(FR  L)C.c.  54-8326  Filed  4-6-94;  8  45  am] 

BILUSS  COOE  4S1&-13-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  230,  239,  270  and 
274 

[Release  Nos.  33-7052;  IC-20184;  37-34- 
93]     I 

RIN  3235-AE17 

Revisions  to  Rules  Regulatory  Money 
Market  Funds — Extension  of  Comment 
Period 

AGENCY:  Securities  and  E.xchango 

Cominission. 

ACTION:  Proposed  rule  and  form 

amendments;  extension  of  comment 

period. 

SUMMARY:  Tne  Securities  and  Exchange 
Commission  is  extending  from  April  6. 
1994  to  May  6. 1994  the  comment 
period  for  Release  Nos.  33-7038  and  IC- 
19959,  which  proposed  amendments  to 
rule  2a-7  imder  the  Investment 
Company  Act  of  1940  and  related  rules 
and  forms  regarding  money  market 
fund$. 

DATES:  Comments  must  be  submitted  on 
or  before  May  6,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 


Katz,  Secretary,  Seciirities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  TXZ  20549.  All  comment 
letters  should  refer  to  File  No.  S7-34- 
93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  5th  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  H.  Piatt,  Senior  Attorney,  or 
Kenneth  J.  Berman,  Deputy  Office  Chief, 
(202)  272-2107,  Office  of  Disclosure  and 
Investment  Adviser  Regulation,  Division 
of  Investment  Management,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  On 
December  17, 1993,  the  Commission 
issued  Rel.  Nos.  33-7038  and  IC-19959 
(Dec.  17. 1993)  (58  FR  68585  (Dec.  28. 
1993)1  ("Release  No.  19959"),  which 
proposed  amendments  to  rule  2a-7 
under  the  Investment  Company  Act  of 
1940  and  related  rules  and  forms.  The 
proposed  amendments  would  tighten 
the  risk-limiting  conditions  imposed  on 
tax  exempt  money  market  funds  by  rule 
2a-7  under  the  Investment  Company  Act 
of  1940;  impose  additional  disclosure 
requirements  on  tax  exempt  funds;  and 
make  certain  other  changes  to  the 
Commission  rales  and  forms  applicable 
to  all  money  market  funds.  The 
amendments  are  designed  both  to 
reduce  the  likelihood  that  a  tax  exempt 
fund  will  not  be  able  to  maintain  a 
stable  net  asset  value  and  to  increase 
investor  awareness  of  the  risks  of 
investment  in  a  money  market  fund. 

Since  Release  No.  19959  was 
published,  the  Commission  has  received 
two  requests  from  interested  persons  for 
an  extension  of  the  comment  period.  In 
light  of  the  importance  of  the 
amendments  to  money  market  funds 
and  the  short-term  tax  exempt  securities 
markets  and  the  benefits  to  the 
Commission  of  receiving  carefully 
considered  comments,  the  Commission 
believes  a  one  month  extension  of  the 
comment  period  is  appropriate. 

The  comment  period  for  responding 
to  Release  No.  19959  is  extended  to  May 
6,  1994. 

By  the  Commission. 

Dated:  March  31,  1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-8277  Filed  4-6-94;  8:45  am) 
BILUNG  COOE  W1(M)1-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  94N-058C  and  94N-05an 

Dietary  Fiber  and  Cancer  and  Coronary 
Heart  Disease;  Notice  of  Public 
Conference 

AGENCY:  Food  and  Drug  Administration 
HI  IS. 

ACTION:  N'oTico  of  public  conferencK. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  cosponsoiing,  with  othtr  hoalth 
res<-ar(:h  or>^.mizatiors,  a  public 
(.onftTf'ncH  to  update  ajvi  sum.Tianzp  the 
scientific  information  availiihie  on  the 
association  l)etwfen  dietary  fiber  and 
cancer  sn<i  dietary  fiber  and  coronary 
heart  disease.  The  conterf  nee  will  also 
provide  an  opportunity  to  discus.s  the 
crireria  that  should  he  used  in 
determining  whether  significant 
scientific  agreement  on  the  validity  of  a 
dietary  fiber-cancer  or  a  dietary  fiber- 
coronary  heart  di=ease  reJationship 
exists.  The  confererK:e  will  include 
invited  summary  pre^sertafions  and 
pane!  discussions  by  expert  s<;ientisfs 
and  public  discussions  of  rhe  scK-ntific 
evidence. 

DATES:  The  public  confen'nce  xviH  be 
held  on  May  12  and  II,  lf)<J4.  8  a.m.  to 
5:30  p.m.  Interested  persons  may  submit 
written  comments  by  May  9,  inr)4.  Data 
revived  by  May  2.  1994,  wiM  h«> 
forwarded  to  thf>  individuals  pn  paring 
presentations  or  .serving  as  panelfsts  for 
the  conference  for  possible  inclusion  in 
their  reviews  and  discussions. 
ADDRESSES:  The  public  conf«ren(.u  will 
be  held  at  the  Marriott  Gateway.  1700 
lelf  Davis  Hwy.,  Arlington.  \.\.  .Submit 
to  the  DocJcBts  Management  Branch 
(fiFA-3051,  Food  and  D.-ug 
Administrnlion,  rin.  1-23,  12120 
Parklawn  Dr..  Rw.kvillo,  MD  20a.'i7, 
written  comments,  data,  rww  data  not 
pnniously  submitted,  or  information 
regarding  this  noticjj.  Conmients  relating 
to  dietary  fiber  and  ijancer  are  to  be 
idc'ntir.f;d  with  th«  doijiet  nunif>tT  04N- 
0.j8F.Con\ments  relisting  to  dietary  fiber 
and  coronan,'  hi.-art  di^»'aso  arw  !o  he 
identified  with  drx.unienl  number  94N- 
05aC.  RtH;ei\'ed  comments  may  be  seen 
in  the  office  above  lK;fwe«!n  9  a.m.  and 
4  p.m^  Monday  through  Friday. 
FOR  FURTHER  INFOflMATlOH  COMTACT: 
lamos  T.  Tanner,  Office  of  Spf^cial 
Nulritionals  (HF.S-451),  Food  and  Drug 
Administration.  \Vashii>gton,  DC  20204 
202-205-^168. 


SUPPLEMENTARY  OffORMATION:  The 
Nutrition  Laibeling  and  Education  Act  of 
1090  (the  1990  aroendmentsy  required 
that  FDA  consider  health  claims  on  food 
labels  for  10  nutrient-disease 
relationships  and  determine,  based  on 
the  totality  of  the  publicly  available 
siuentiflc  evidence,  whether  there  is 
sn^ndicant  scie.ntific  agreement  among 
qualified  experts  regarding  the  validity 
of  these  relationships.  In  the  Federal 
Register  of  January  6,  1993,  FDA  issued 
final  ndes  announcing  its  decision  not 
to  authorize  the  use  on  the  label  or 
labeling  of  foods  of  health  claims 
relating  to  an  association  between 
diet.iry  fiber  and  cancer  (58  PR  25,37)  or 
dietary  fiber  and  coronary  heart  disease 
(58  FR  2552). 

The  agency  concluded  that  there  was 
not  significant  scientific  agreement 
among  qualified  experts  that  a  claim 
relating  dietary  fiber  to  rt.'duced  risk  of 
cancer  was  adequately  supported  by  the 
totality  of  publkriy  available  screntific 
evidence.  FDA  concluded  that  the  role 
for  dietary  fiber  itself  was  not  supported 
by  the  available  data,  bv:t  that 
i.oubumption  of  diets  low  in  fat  and 
high  in  fiber-ccMitair.ing  grain  product.s, 
fruits,  and  vegetables  may  be  associated 
with  reduced  risk  of  some  cancers  (58 
FR  2537  at  2548). 

The  agen<;y  also  ccw>clud«d  that  there 
was  not  significant  scientific  agreement 
among  qualified  e.xperts  that  a  claim 
relating  dieta.'-y  fiber  to  reduced  ri.sk  of 
coronury  heart  disease  was  adequvtely 
supported  by  the  totality  of  publicly 
available  scientific  evidence.  As  was  the 
case  with  i\-spect  to  dietary  fiber  and 
cancer.  FDA  concluded  that  the  role  of 
fiber  itself  was  iKit  supported  by  the 
available  data,  but  that  consumption  of 
diets  low  in  saturated  fat  and 
cholesteml  aivd  high  in  fruits, 
vegetables,  and  grain  products  that 
contain  fiber,  particularly  soluble  fiber. 
may  tw  associated  with  reduced  risk  of 
coronary  heart  disease  (58  FR  2552  at 
2578). 

In  the  Federal  Register  of  October  14 
1993  (58  FR  53296),  FDA  published  a 
proposed  rule  not  to  authorize  health 
(.lain;s  on  five  nutrienl-di.sease 
relationships.  im;luding  dietary  fib*;r 
and  cancer  and  dietary  fiber  and 
f  oronary  heart  disease,  for  dietary 
supplements  of  vitamins,  minerals, 
herbs,  or  other  similar  nutritional 
substdn<;p5.  In  that  proposal,  FDA 
reviewed  the  availal>le  evidence  on  th« 
reKnionship  of  dietary  fiber  and  taijcer 
ami  on  the  relationship  of  dietary  fiber 
and  c:jrunary  heart  disease.  Based  cm  its 
tentative  con<;Iusioo  that  there  is  not 
significant  srjentific  agreement  among 
qualified  experts  lliat  the  totality  of 
pubhxly  avaiLbie  scientific  evidence 


supported  these  nutrient-disease 
relationships.  FDA  proposed  not  to 
authorize  claims  on  these  relations'  ips. 
On  January  4.  1994,  in  a  new  statutorily- 
mandated  ralwrifikirvg.  riianges  in  th« 
agei>cy's  rpgulations  (21  CFR  101.71(b) 
and  (b))  reflecting  those  that  FDA  had 
proposed  in  October  1993,  became  final 
by  operation  of  law  (see  59  FR  436, 
January  4.  1994).  However,  Ibe 
rulemakings  that  FDA  irtstituted  in 
October  1993  continue  (59  FR  436^ 

On  May  12  and  13,  1994,  FDA  will 
cosponsor  a  public  conference  with 
other  units  of  the  Department  of  HeaiLh 
and  Human  Services,  including  the 
National  Institutes  of  Health  and  the 
Centers  for  Disease  Control  and 
Prevention,  the  American  Cancer 
Society,  the  American  Heart 
Association,  the  Institute  of  Medicintt. 
the  American  Medical  Association,  the 
Federal  Trade  Commission,  and  the 
Congressional  Reseaitii  Service  to 
review  the  publicly  availabie  evidence 
on  the  relationship  of  dietary  fiber  and 
cancer  and  the  relationsliip  of  dietary 
fiber  and  coronary  heart  disease  with 
particular  emphasis  on  refining  the 
issues  relative  to  dietary  fiber  definition 
and  levels  to  disease  risk.  The  purpose 
of  this  public  conference  w  to  update 
and  summarize  the  scientific 
information  available  on  these 
associations  and  to  discuss  criteria  that 
should  be  used  to  determine  whether  a 
significant  scientific  agreement  on  the 
validity  of  these  nutrient-disease 
relationships  exists.  FDA  is  taking  this 
action  because  it  is  aware,  based  on  its 
review  of  the  evidence  on  these 
nutrient.s-disea,se  relationships,  ih.it  at 
least  some  promising  evidence  exists. 
The  agency  believes  that  the  conference 
will  help  elucidate  whether  recent 
developments  have  provided  the  basis 
for  signifi(u3iit  scientific  agreenK>nt.  The 
agency  notes  that  the  review  of  the 
issues  regarding  dietary  fiber/disease 
claims  on  dietarj-  supplements  is 
ongoing.  FDA  solicits  the  input  of  afl 
segments  of  the  food  industry  and  of 
other  intere.sted  persons  on  the,se  issues, 
however,  because  the  agency  intends,  if 
the  evidence  justifies,  to  authorize  any 
claims  that  are  warranted  for  foods  in 
conventional  food  form  as  well  as  for 
dietary  supplements. 

FDA  has  invited  experts  in  medirino, 
nutrition,  epidemiology,  pathology,  and 
other  dtsripiines  related  to  dietary  FJ)cr 
and  rancpT  and  dit  tary  fiber  and 
coronary  heart  disease  to  serve  as 
speakers  and  pane,'i.st.s.  They  wilf 
summarize  and  update  the  publicly 
available  evidence,  react  to  any 
evidence  that  is  presented,  and  provide 
additional  comment  based  on  their 
individual  exptjrtise.  Others  may  siibmit 
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data  from  new  research  and  will  be 
given  the  opponunUy  to  participate 
during  the  open  discussions.  Cancer  and 
coronary  heart  disease  will  be  the  focus 
of  the  conference  because  they  are  the 
diseases  that  were  highlighted  by  the 
1990  amendments. 

The  conference  will  be  divided  into 
four  major  parts  as  follows:  (1)  Opening 
and  overview  of  dietary  fiber;  (2)  dietary- 
fiber  and  coronary  heart  disease;  (3) 
dietary  fiber  and  cancer;  and  (4)  the 
criteria  for  determining  whether 
significant  scientific  agreement  on 
dietary  fiber  and  cancer  or  dietary  fiber 
and  coronary  heart  disease  exits. 

Interested  persons  may,  on  or  before 
May  9. 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  1, 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Pol  icy. 
(FR  Doc.  94-6268  Filed  4-6-94;  8:45  am] 
WLUNO  CODE  4iefr-01-f 


21  CFR  Parts  123  and  1240 
[Docket  No.  93N-0195] 

Proposal  To  Establish  Procedures  for 
the  Safe  Processing  and  Importing  of 
Fish  and  Fishery  Products;  Extension 
of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
May  31. 1994,  the  comment  period  for 
a  proposed  rule  that  appeared  in  the 
Federal  Register  of  January  28. 1994  (59 
FR  4142).  The  docximent  proposed  to 
adopt  regulations  to  ensure  the  safe 
processing  and  importing  of  fish  and 
fishery  products,  including  procedures 
for  the  monitoring  of  selected  processes 
in  accordance  with  Hazard  Analysis 
Critical  Control  Point  (HACCP) 
principles.  HACCP  is  a  preventive 
system  of  hazard  control  that  can  be 
used  by  food  processors  and  importers. 
FDA  is  taking  this  action  in  response  to 
several  requests  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  by  May  31. 
1994. 

ADDRESSES:  Submit  written  comments, 
data,  or  information  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  AdministiaXion,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  C.  Spiller,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-^01),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-254-3885. 
SUPPLSttENTARY  INFORMATION:  In  the 
Federal  Register  of  January  28, 1994  (59 
FR  4142),  FDA  issued  a  proposed  rule 
to  adopt  regulations  to  ensure  the  safe 
processing  and  importing  of  fish  and 
fishery  products,  including  procedures 
for  the  monitoring  of  selected  processes 
in  accordance  with  HACCP  principles. 
Interested  persons  were  given  until 
April  28, 1994.  to  comment  on  the 
proposal.  However,  because  of  an 
inadvertent  error,  the  date  for 
submission  of  comments  was 
incorrectly  given  as  March  29.  1994.  In 
the  Federal  Register  of  March  3,  1994 
(59  FR  10085),  FDA  published  a 
proposed  rule  to  correct  the  comment 
period  to  April  28, 1994. 

FDA  has  received  several  requests 
from  ttade  associations.  State  agencies, 
and  university  officials  for  an  extension 
of  the  comment  period  in  order  to  better 
review  the  proposal  and  prepare 
comments.  Most  requests  ask  for  a  90- 
day  extension,  although  one  request  is 
for  an  unspecified  length  and  another  is 
for  about  120  days.  FDA  also  received 
a  request  from  a  public  advocacy 
organization  that  the  comment  period 
either  not  be  extended  at  all  or  that  it 
be  extended  no  more  than  30  days. 

After  careful  review  of  these  requests, 
FDA  has  concluded  that  it  is  in  the 
public  interest  to  allow  an  additional  30 
days  for  comment.  With  the  additional 
period,  the  agency  is  providing  a  total 
of  120  days  for  comment.  FDA  considers 
that  this  amoimt  of  time  should  be  more 
than  ample  for  interested  persons  to 
complete  and  submit  their  comments. 
Accordingly,  the  agency  is  extending 
the  comment  period  to  May  31, 1994. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice 
extending  the  comment  period  of  the 
"Fish  and  Fish  Products  Hazards  and 
Controls  Guide"  until  May  31. 1994. 
That  guide  has  been  developed  to  serve, 
among  other  things,  as  an  adjunct  to  the 
proposed  regidations. 

Interested  persons  may,  on  or  before 
May  31, 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
writtoi  conunents  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  1. 1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
(FR  Doc.  94-8266  Filed  4-6-94;  8:45  am] 

BIUJNG  CODE  41S(M)1-F 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Colorado 
permanent  regulatory  program 
(hereinafter.  Ae  "Colorado  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  a  memorandimi  of 
imderstanding  (MOU)  between  the 
Division  of  Minerals  and  Geology 
(DMG)  of  the  Colorado  Department  of 
Natural  Resources  and  the  Water 
Quality  Control  Division  (WQCD)  of  the. 
Colorado  Department  of  Health  that 
addresses  water  quality  management  at 
coal  mines.  The  revised  MOU  provides 
for  the  collection  of  water  quality 
samples  by  DMG  for  analysis  when 
DMG  suspects  an  unpermitted 
discharge,  clarifies  that  WQCD  is  solely 
responsible  for  enforcement  of  the 
Colorado  Discharge  Permit  System 
(CDPS)  program,  and  provides  for  the 
issuance  of  a  cessation  order  by  DMG  in 
those  instances  of  imminent  danger  to 
health  or  safety  or  significant 
environmental  harm.  The  amendment  is 
intended  to  revise  the  Colorado  program 
to  be  consistent  with  the  Federal 
regulations  and  SMCRA. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.  May  9, 1994. 
If  requested,  a  pubUc  hearing  on  the 
proposed  amendment  will  be  held  on 
May  2, 1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t.  on  April  22, 
1994.  Any  disabled  individual  who  has 
a  need  for  a  special  accommodation  to 
attend  a  pubUc  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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ADDRESSES:  Written  comment  should  be 
mailed  or  hand  delivered  to  Robert  H. 

Hagen  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office: 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  Suite  1200, 
Albuquerque,  NM  87102,  Telephone: 
(505) 766-1486. 
Colorado  Division  of  Minerals  and 
Geology,  Department  of  Natural 
Resources.  215  Centennial  Building, 
1313  Sherman  Street,  Denver, 
Colorado  80203,  Telephone:  (303) 
866-3567. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Stckground  on  the  Colorado  Program 
n.  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Colorado  Program 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  an  explanation  of  the 
conditions  of  approval  of  the  Colorado 
program  can  be  found  in  the  December 
15,  1980,  Federal  Register  (45  FR 
82173).  Actions  taken  subsequent  to 
approval  of  the  Colorado  program  are 
codified  at  30  CFR  906.15.  906.16,  and 
906.30. 

II.  Proposed  Amendment 

By  letter  dated  March  18,  1994. 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  CO- 
604).  Colorado  submitted  the  proposed 
amendment  in  response  to  a  letter  dated 
April  7,  1993  (administrative  record  No. 
CO-539),  that  OSM  sent  to  Colorado  in 
accordance  with  30  CFR  732.17(c).  The 
concerns  raised  by  OSM  in  its  30  CFR 
part  732  letter  pertained  to  a  January 
1985  MOU  between  the  Colorado 
Department  of  Natural  Resources  (DNR) 
and  the  Colorado  Department  of  Health 
(DOH)  which  Colorado  intended  to 
supersede  a  December  15, 1980,  MOU 


between  the  two  agencies.  Whereas. 

OSM  had  approved  the  W80  MQIJ. 
Colorado  had  not  submitted  the  1985 
MOU  to  OSM,  and  OSM  had  not 
approved  it  in  accordance  with  30  CFR 
732.15  and  732.17.  The  1980  MOU 
provided  that  both  DOH  and  DNR 
would  inspect  coal  mines  for 
compliance  with  effluent  limitations 
and  specified  that  should  either  agency 
determine  that  a  water  quality  violation 
existed,  either  agency  could  take  the 
appropriate  enforcement  action  in 
accordance  with  its  own  regulations. 
The  1985  MOU  stated  that,  "as  a  matter 
of  general  practice,  DNR  will  be 
responsible  for  enforcing  water  quality 
protection  pertaining  to  the 
requirements  for  design  and 
maintenance  of  structures  and  the 
requirements  to  minimize  disturbance 
to  the  hydrologic  balance  from  sources 
other  than  the  point  of  discharge," 
while  DOH  "will  be  responsible  for 
enforcing  water  quality  control 
standards  at  the  point  of  discharge." 

In  its  30  CFR  part  732  letter,  OSM 
notified  Colorado  that  the  revised  MOU 
was  inconsistent  with  both  SMCRA  and 
the  approved  Colorado  program  because 
under  the  division  of  responsibilities  in 
the  revised  MOU,  only  DOH  has  the 
authority  to  enforce  effluent  limitations, 
and  that  if  and  when  DOH  decides  to 
exercise  that  authority,  enforcement 
action  is  taken  only  under  the 
provisions  of  the  Colorado  Discharge 
Elimination  System  (CDES).  The  CDES 
is  the  State's  water  pollution  control 
program  approved  pursuant  to  the 
Federal  Clean  Wafer  Act  and  is  not  the 
coal  mining  regulatory  program 
approved  pursuant  to  SMCRA.  Since  the 
enforcement  provisions  of  the  CDES 
program  do  not  require  the  citation  of 
all  violations  and  do  not  include 
sanctions  tnd  procedures  similar  to 
those  set  forth  in  SMCRA,  the  Colorado 
program  is  not  in  compliance  with 
section  512(d)  of  SMCRA,  which 
requires  that  a  State  program 
incorporate  sanctions  no  less  stringent 
than  SMCRA  and  contain  the  same  or 
similar  procedural  requirements. 

Colorado  proposes  to  add  new 
language  to  the  section  titled 
"Inspections,  Monitoring  and  Sample 
Analysis"  to  provide  that  in  those 
instances  where  DMG  suspects  an 
unpermitted  discharge,  DMG  shall 
collect  a  water  quality  sample  for 
analysis.  Colorado  proposes  to  add  new 
language  in  the  section  titled 
"Enforcement"  to  provide  that:  (1) 
WQCD  shall  be  solelv  responsible  for 
enforcement  of  the  CDFS  permit 
program  against  point  source  discharges 
of  pollutants  into  the  State's  surface 
waters  that  are  conducted  without  an 


effective  CDPS  permit  and  for  the 
enforcement  of  CDPS  permit  conditions 
and  (2)  DMG  will  issue  a  cessation  order 
if  during  a  coal  mine  inspection.  DMG 
determines  that  there  is  imminent 
danger  to  the  health  or  safety  of  the 
public  or  significant  environmental 
harm  to  land,  air  or  water  resources. 

III.  Public  Comnient  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  m.d.t. 
on  April  22,  1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
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request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.\  and 
its  implemrnting  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
ht'jn  met. 

:>.  Xatinna!  Enviroiimcntal  Policy  A(  t 

No  mvironmental  impact  statement  is 
required  for  this  rale  since  section 
7(!:(d)  of  SMCR.-\  (30  U.S.C.  12n2ld)) 
I'rovides  that  agency  dycisions  on 
prnnofid  State  rreulatc-v  p-ogran 
jirovisioni  do  nnt  ronstitute  n;.:.ior 
F  f  Ji-rn!  actions  witiiin  the  neanii:;.;  r.f 
svM.tiori  in2(i)(C)  of  the  N.itiona! 
t:!:vironmei:tal  Polir.v  .\r\  (42  U.S.C. 
4332(2hC)) 

f'  Pap'.r.vi  rk  Ri-aLctior,  A(  t 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  pf  siq.]. 

r>.  Regulatory-  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 


U.S.C  601  et seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  malcing  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  1    1994. 
Raymond  L.  Lowrie. 

Assistont  Director.  Western  Support  Center. 
IFR  Doc.  94-8338  Filed  4-6-94;  8;45  am] 

BILLINQ  CODE  «31O-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

[CG07-93-038] 

Special  Anchorage  Area;  Garrison 
Bight,  Key  West,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  withdrav>al. 

SUMMARY:  On  Ii;ly  1,^,  1993,  the  Coa.st 
Guard  published  a  notice  of  proposed 
nilt-m.ikint;  in  llie  Federal  Register  (.")8 
FR  3flU!0).  After  thoroiii;h  review,  tlie 
Coast|Guard  has  decided  not  to  establish 
a  ■^petiai  .-inchorage  area  at  Garrison 
Bi-ht|  Key  West,  ilorida. 

DATcS:  Withdrawal  of  the  NPRM  is 
effe(  tjve  .^prii  7.  \<'i94. 

FOR  FLRTHER  IN.^ORVATION  CONTACT: 
Fnsityi  D.  Marston,  Seventh  Coast  Guard 
District,  Aids  to  Navigation  Branch, 
(305)536-5621. 

SUPPLEMENTARY  INFORMATION:  All 
comments  received  opposed  the 
propo.sed  special  anchorage  area.  The 
Coast  Guard  has  also  determined  that 
the  proposed  rule  would  not  be  effective 
in  permitting  anchoring  without  anchor 
lights  because  the  proposed  area  lies  in 
International  COLREGS  waters. 


Accordingly,  the  Coast  Guard  is 
withdrawing  this  proposed  rulemaking 
from  the  docket. 
W.P.  Leahy. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District. 

|FR  Doc.  94-8374  Filed  4-6-94;  8:45  am] 

BILLING  CODE  4910-14-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1234 

RIN  3095-AA58 

Electronic  Mail  Systems 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

SUMMARY:  This  document  corrects 
typographical  errors  in  the  proposed 
rule  published  on  March  24, 1994, 
concerning  standards  for  management  of 
Federal  records  created  or  received  on 
electronic  mail  (E-mail)  systems. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hastings,  Director,  Records 
Apprai.sal  and  Disposition  Division. 
(301) 713-7096. 

SUPPLEMENTARY  INFORMATION:  The 
following  corrections  are  made  to  the 
proposed  rule  published  on  March  24, 
1994,  at  59  FR  13906; 

1.  On  page  13907,  in  the  first  column, 
in  appendix  A  to  part  1234,  in  section 

1.  in  the  second  paragraph,  the  reference 
to  "44  U.S.C.  2094"  should  read  "44 
use.  2904". 

2.  In  the  same  paragraph,  "Managing 
Electronic  Records  (1992)"  should  read 
"Manat^ing  Electronic  Records  (1990)". 

Dated:  March  31,  1994. 
Mary  Ann  Had>ka, 

\.\n.\  Federal  licfii^ier  Liaison. 

I'CR  D(.c.  94-8289  Filed  4-f)-94;  8.45  am] 

E  LLING  COOE  7515-01-IKI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CAia-8-«1 19;FRL-4a59-8] 

Approval  and  Promulgation  of 
Implementation  Plans:  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District, 
Ventura  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  pro[>osed  rulemaking. 
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SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaHfornia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
barbecue  charcoal  ignition,  municipal 
sewage  plants,  and  municipal  landfills. 

The  intended  effect  of  proposing 
approval  of  these  revisions  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  revisions  into  the 
federally  approved  SIP.  EPA  has 
evaluated  each  of  these  revisions  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  May  9, 1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  95812. 

South  Coast  Air  Quality  Management 
District,  21865  E.  CopleyDrive, 
Diamond  Bar,  CA  91765^182. 

Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive, 
Ventura,  CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  (415)  744- 
1190. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  Rule  1174,  "Control  of 
Volatile  Organic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal;" 
SCAQMD  Rule  1179,  "Publicly  Owned 
Treatment  Works  Operations;"  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  Rule  74.17.  "Waste 


Disposal  Sites."  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
13,  1991,  September  14,  1992,  and 
January  28.  1992  respectively. 

Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the  Los 
Angeles  Area  and  the  Ventura  County 
Area.  43  FR  8964;  40  CFR  81.305. 
Because  these  areas  were  unable  to  meet 
the  statutory  attainment  date  of 
December  31,  1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31,  1987 
40  CFR  52.222.  On  May  26,  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act.  that  the  above 
districts'  portions  of  the  California  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15.  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance. '  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles  Area  is  classified 
as  extreme,  and  the  Ventura  County 
Area  is  classified  as  severe;  ^  therefore. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24.  1987); 
•I-ssues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  Los  Angeles  Area  and  the  Ventura  County 
Area  retained  their  designations  of  nonattainment 
and  were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 


these  areas  were  subject  to  the  RACT 
fix-up  requirement  and  the  May  15 
1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  13, 
1991,  September  14,  1992.  and  lanuary 
28. 1992.  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SCAQMD  Rule  1174,  "Control  of 
Volatile  Organic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal'^ 
SCAQMD  Rule  1179  "Publicly  Owned 
Treatment  Works  Operations;"  and 
VCAPCD  Rule  74.17  "Waste  Disposal 
Sites."  These  submitted  rules  were 
found  to  be  complete  on  July  10,  1991 
April  3.  1992.  and  November  20.  1992* 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51. 
appendix  V  3  and  are  being  proposed  for 
approval  into  the  SIP. 

SCAQMD  Rule  1174.  "Control  of 
Volatile  Organic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal." 
is  intended  to  reduce  the  emission  of 
VOCs  from  the  ignition  of  charcoal  in 
residential  barbecue  grills.  SCAQMD 
Rule  1179.  "Publicly  Owned  Treatment 
Works  Operations."  is  designed  to 
inventory  the  sourt:es  of  VOCs  and 
odoriferous  compounds  from  municipal 
wastewater  treatment  facilities. 
VCAPCD  Rule  74.17.  "Waste  Disposal 
Sites."  is  designed  to  control  emissions 
of  non-methane  organic  compounds, 
including  VOCs.  from  solid  waste 
landfills  through  the  use  of  Hares  and 
other  control  technology.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  C^A 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvabilify  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  Dof  theCA.'V 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 


enactment  of  the  C.\A.  See  55  FR  55694  (November 
6.  1991). 

"  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  tn 
section  1 10(k)(l  )(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 
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guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  IL\CT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  R.\CT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 
requirements  that  a  rule  must  contain  in 
order  to  be  approved  into  the  SIP.  The 
CTG's  are  based  on  the  underlying 
requirements  of  tlse  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  cf 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A). 

SCAQMD  Rules  1174  and  1179.  and 
V'CAPCD  Rule  74.17  control  emissions 
from  source  categories  for  which  EPA 
has  not  issued  a  CTG.  Accordingly  these 
rales  were  e\a!ualo,i  against  the  general 
RACT  reqi:-prr.rnts  of  the  Cli-a.^  Air  Act 
(section  1  Vi  r.nd  p.irt  D),  40  CFR  part  51, 
F.PA's  "Bi'.ie  Book    referred  to  in 
footnote  1,  end  a^^ir.st  other  EPA  policy 
including  the  EPA  R-gion  9— GARB 
document  entitled  '"Guidance  Document 
for  Correcting  VOC  Rule  Deficiencies" 
(published  April,  1991).  In  general, 
these  guidance  docuitients  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQMD  Rule  1174,  "Control  of 
Volatile  Ortanic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal," 
is  a  new  rule  which  was  adopted  to 
reduce  the  emission  of  VOCs  from  the 
use  of  flammable  materials  to  ignite 
barbecue  charcoal.  SCAQMD  Rule  1179, 
"Publicly  Owned  Treatment  Works 
Operations,"  is  a  new  rule  which  was 
adopted  to  inventory  VOC  and 
odoriferous  compound  emissions  from 
municipal  wastewater  treatment 
facilities.  VC^PCD  Rule  74.17,  "Solid 
Waste  Disposal  Sites,"  is  a  new  rule 
which  was  adopted  to  control  emissions 
of  VOCs  from  solid  waste  landfills. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SCAQMD  Rule  1174.  "Control  of 
Volatile  Organic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal", 
Rule  1179  "Publicly  Owned  Treatment 
Works  Operations",  and  Ventura  County 
Air  Pollution  Control  District  Rule  74.17 
"Solid  Waste  Disposal  Sites"  are  being 
proposed  for  approval  under  section 


110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Notiiing  in  this  action  should  be 
construed  as  permitting  or.allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  cf  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Fle.xibility  Act, 
5  U.S.C.  600  ^•'  spq  .  EPA  must  prepare 
a  regulatory  li'-xibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  (j()4.  Alternatively,  EPA  m.ay  certifv' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  sm.all 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  .sections  110  and 
301  and  subcliaptcr  I,  part  D  of  the  CAA 
do  no;  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  F'ederal  SIP-approval  does 
not  inipo.se  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Uniov  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 


Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated;  March  24.  1994. 
JefTZelikson. 

Acting  Deputy  Regional  Adrrinistrator. 
|FR  Doc.  94-8356  Filed  4-6-94.  8  45  ami 
BILLING  CODE  6560-«0-F 

40  CFR  Part  52 

[LA-13-1-5940;  FRL-4fi60-6] 

Approval  and  Promulgation  of 
Implementation  Plan:  Louisiana 
Emission  Statement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
approve  a  revision  to  the  Louisiana 
State  Implementation  Plan  (SIP)  to 
include  revisions  to  the  Louisiana 
Department  of  Environmental  Quality 
(LDEIQJ  Regulation  Title  33.  Part  III. 
Chapter  9,  General  Regulations  on 
Control  of  Emissions  and  Emission 
Standards.  Section  919.  Emission 
Inventory.  These  revisions  are  for  the 
purpose  of  implementing  an  emission 
statement  program  for  stationary  sources 
within  the  ozone  nonattainment  areas. 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Louisiana. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  9.  1994.  Comments  should  be 
addressed  to  the  contact  indicated 
below. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr 
Thomas  H.  Diggs,  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day- 

U.S.  Environmental  Protection 
Agency.  Region  6.  Air  Programs  Branch 
(6T-AP).  1445  Ross  Avenue.  Suite  700. 
Dallas.  Texas  75202-2733. 
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Louisiana  Department  of 
Environmental  Quality.  Air  Quality 
Division,  7290  Bluebonnet.  Baton  ' 
Rouge,  Louisiana  70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch. 
U.S.  EPA  Region  6.  1445  Ross  Avenue. 
Dallas,  Texas  75202-2733,  Telephone 
(214)655-7237. 

SUPPLEMENTARY  INFORMATION:  The  air 
quality  planning  and  SIP  requirements 
for  ozone  nonattainment  and  transport 
areas  are  set  out  in  subparts  I  and  II  of 
part  D  of  title  I  of  the  Clean  Air  Act 
(CAA  or  "the  Act"),  as  amended  bv  the 
Clean  j\ir  Art  Amendments  (CAAA)  of 
1990.  The  El'A  has  published  a 
"General  Preamble"  describing  the 
EPA's  preliminary  views  on  how  the 
EPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  Title  I  of  the 
CAA,  including  those  State  submittals 
for  ozone  transport  areas  within  the 
States  (see  57  FR  13498  (April  IB.  1992) 
("SIP:  General  Preamble  for  the 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990"),  57  FR 
18070  (April  28,  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  FR 
55620  (November  25.  1992)  ("SIP:  NOx 
Supplement  to  the  General  Preamble")). 

The  EPA  has  also  issued  a  draft 
guidance  document  describing  the 
requirements  for  the  emission  statement 
programs  discussed  in  this  notice, 
entitled  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  (July  1992).  The 
Agency  is  also  conducting  a  rulemaking 
process  to  modify  40  CFR  part  40  to 
reflect  the  requirements  of  the  emission 
statement  program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  fb).  (c). 
(d).  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  voJatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx).  This  paragraph  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15, 1992,  establishing 
this  emission  statement  program. 
Whatever  minimum  reporting  level  is 
established  in  a  State  emission 
statement  program,  if  either  VOC  or 
NOx  is  emitted  at  or  above  the 
designated  level,  the  other  pollutant 
should  be  included  in  the  emission 


statement,  even  if  it  is  emitted  at  levels 
below  the  specified  cutoffs. 

The  CAA  requires  facilities  to  submit 
the  first  emission  statement  to  the  State 
within  three  years  after  November  15. 
1990,  and  annually  thereafter.  The  EPA 
requests  that  the  States  submit  the 
emission  data  to  the  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  minimum  emission 
statement  data  should  include: 
certification  of  data  accuracy,  source 
identification  information,  operating 
schedule,  emissions  information  (to 
include  annual  and  typical  ozone 
season  day  emissions),  control 
equipment  information,  and  process 
data.  The  EP.A  developed  emission 
statements  dela  elements  to  be 
consistent  with  other  source  and  State 
reporting  requirements.  This 
consistency  is  essential  to  assist  States 
with  quality  assurance  for  emission 
estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emi.ssion  statement  data  to  AIRS,  States 
should  provide  the  EPA  with  a  status 
report  that  outlines  the  degree  of 
compliance  with  the  emissions 
statement  program.  Beginning  July  1. 
1993,  States  should  report  quarterly  to 
the  EPA  the  total  number  of  sources 
affected  by  the  emission  statement 
provisions,  the  number  that  have 
complied  with  the  provisions,  and  the 
number  that  have  not.  This  status  report 
should  also  include  the  total  annual  and 
typical  ozone  season  day  emissions 
from  all  reporting  sources,  both 
corrected  and  noncorrected  for  rule- 
effectiveness.  States  should  include  in 
their  status  report  a  Ust  of  sources  that 
are  delinquent  in  submitting  their 
emission  statement  and  that  emit  500 
tons  per  year  (TPY)  or  more  of  VOC  or 
2500  TPY  or  more  of  NOx-  This  report 
should  be  a  quarterly  submittal  imtil  all 
the  regulated  sources  have  comphed  for 
the  reporting  year.  Suggested  submittal 
dates  for  the  quarterly  status  reports  are 
July  1,  October  1,  January  1,  and  April 

Analysis  of  State  Submission 

1 .  Procedural  Backgmund 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(a)(2)  of  the 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
public  hearing.'  Section  110(1)  similarly 

•  Also  Section  ir2(cM7)  of  the  Ad  requires  that 
plan  proviuoni  for  aonartainment  areas  meet  (he 
applicable  provisioosofsection  110(ai{2). 


provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  CAAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing. 

The  EPA  must  at  the  outset  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPAs  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  Appendix  V  (1991),  as 
amended  bv  57  FR  42216  (August  26 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  under  section  110(k)(l)(B),  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  the  EPA 
six  months  after  receipt  of  the 
submission. 

The  State  passed  an  emergency 
regulation  after  following  all  applicable 
State  Administrative  Procedures  Act 
requirements  for  submittal  to  the  EPA 
by  November  15.  1992.  to  satisfy  CAA 
requirements.  The  State  subsequently 
entered  into  State  rulemaking  for  a 
permanent  regulation.  It  was  submitted 
to  public  hearing  on  December  30, 1992. 
The  State  addressed  public  comments 
and  made  minor  adjustments.  Following 
the  public  hearing,  the  final  rule  was 
adopted  by  the  State  and  submitted  to 
the  EPA  as  a  proposed  revision  to  the 
SIP  on  March  3,  1993.  The  permanent 
emission  statement  regulations  were 
then  codified  at  LAC  33:111.919. 

The  March  3,  1993,  SIP  revision  was 
reviewed  by  the  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V  (1991).  as  amended 
by  57  FR  42216  (August  26.  1991).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  August  3.  1993,  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  The  provisions  of  the 
regulation  are  outHned  under  the 
analysis  of  the  State's  submission 
below. 

2.  Components  of  Emission  Statement 
Program 

There  are  several  key  general  and 
sf)ecific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP,  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  for  applicability,  definitions, 
compliance,  and  specific  source 
requirements  detailed  below. 
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A.  SIP  Revision  Submission.  Required 
within  two  years  of  enactment  of  the  CAAA 
of  1990  (November  15, 1990). 

B.  Program  Elements.  The  State  emission 
statement  program  must,  at  a  minimum, 
include  provisions  covering  applicability  of 
the  regulations,  definitions  for  key  terms 
used  in  the  regulations,  a  compliance 
schedule  for  sources  covered  by  the 
regulations,  and  the  specific  reporting 
requirements  for  sources.  The  emission 
statement  submitted  by  the  source  should 
contain,  at  a  minimum,  a  certification  that 
the  information  is  accurate  to  the  best 
knowledge  of  the  individual  certifying  the 
statement,  source  identification  information, 
operating  information,  process  rate  data, 
control  equipment  information,  and 
emissions  information.  These  elements  are 
described  in  greater  detail  in  section  D  of  this 
document.  The  EPA  recommends  that  the 
State  program  require  the  submission  of  the 
data  from  the  sources  no  later  than  April  15 
of  each  year  to  insure  that  the  State  can  meet 
the  July  1  deadline  for  the  submission  of  data 
into  AIRS  each  year.  The  guidance  document 
prepared  by  the  EPA  provides  a  draft  model 
Stale  rule  which  can  be  used  as  the  basis  for 
the  States  to  develop  their  program.  The 
guidance  document  also  provides  suggested 
language  for  the  specific  program  elements. 

C.  Sources  Covered.  Section  182(a)(3)(B) 
requires  that  States  with  areas  designated  as 
nonattainment  for  ozone  require  emission 
statement  data  from  sources  of  VCXH  or  NOx 
in  the  nonattainment,areas.  This  requirement 
applies  to  all  ozone  nonattainment  areas, 
regardless  of  the  classification  (marginal, 
moderate,  etc.). 

The  States  may  waive,  with  EPA 
approval,  the  requirement  for  emission 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NOx  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using  emission 
factors  established  by  the  EPA  (such  as 
those  found  in  EPA  publication  AP— 42) 
or  other  methods  acceptable  to  the  EPA. 
States  should  get  clearance  from  the 
appropriate  EPA  Regional  Office  to 
waive  the  ernission  statement 
requirement  for  these  smaller  sources. 

D.  Reporting  Requirements  for  Sources. 
The  State  requires  facilities  to  report  on  a 
form  supplied  by  the  State.  Sources  covered 
by  the  State  emission  statement  program 
should  submit,  at  a  minimum,  the  following 
data  elements: 

1.  Source  identification  information 

2.  Operating  information 

3.  Process  rate  data 

4.  Control  equipment  information 

5.  Emissions  information 

3.  Review  of  the  State's  Emission 
Statement  Regulations 

Applicability 

The  applicability  of  the  regulation  to 
ozone  nonattainment  areas  is 


documented  in  subsection  A.l.  The  rule 
applies  to  the  owner  or  operator  of 
facilities  in  the  State  in  an  ozone 
nonatttainitient  area  emitting  a  minimum 
of  10  TPY  of  VOC,  25  TPY  of  NOx.  or 
100  TPY  of  carbon  monoxide  (CO),  or 
any  facility  that  has  the  potential  to  emit 
("allowables"  in  a  facility's  permit)  50 
TPY  or  more  of  VOC  in  an  area 
designated  as  an  ozone  adjoining  area. 
If  either  VOC  or  NOx  is  emitted  at  or 
above  the  minimum  required  reporting 
level,  the  other  pollutant  must  be 
included  even  if  it  is  emitted  at  levels 
below  the  specified  cutoff. 

Types  of  Inventories 

The  Annual  Emission  Statement 
(AES)  requirement  for  ozone 
nonattainment  areas  is  documented  in 
subsection  B.l.  This  subsection  requires 
stationary  sources  identified  in 
subsection  A.  to  submit  an  AES  for  all 
criteria  pollutant  including  VOC.  The 
AES  shall  consist  of  an  inventory  of 
actual  emissions  of  VOC,  NOx,  and  CO, 
and  the  certif>'ing  statement. 

Ozone  Nonattainment  Area  Statement 

The  requirement  for  ozone 
nonattainment  area's  statements  is 
documented  in  subsection  B.3.  This 
subsection  requires  stationary  sources  in 
ozone  nonattainment  areas  emitting  a 
minimum  of  10  TPY  of  VOC,  25  TPY  of 
NOx.  or  100  TPY  of  CO  to  submit  an 
annual  statement.  The  statement  shall 
consist  of  actual  annual  emissions  and 
typical  weekday  emissions  that  occur 
during  the  three-month  period  of 
greatest  or  most  frequent  ozone 
e.xcaedences  as  published  by  the 
Department  in  the  Enforcement  and 
Regulatory  Compliance  notice  that  is 
mailed  out  monthly  from  the  Division  of 
Legal  Affairs  and  Enforcement.  "Typical 
weekday"  emissions  are  defined  as  an 
"average"  of  two  actual  daily  emissions 
rates  (one  at  the  lowest  emission  rate 
and  one  at  the  highest  emission  rate) 
during  a  seven-day  period. 

Minimum  Data  Requirements 

The  minimum  data  requirements  are 
documented  in  subsection  B.5.  The  data 
requirements  include  a  certifying 
statement,  facility  identification 
information,  operating  information, 
process  rate  data,  control  equipment 
information,  and  emissions  information. 

A  statement  is  required  from  the 
owner  or  operator  to  accompany  the 
emission  statement  certifying  that  the 
information  is  true  and  accurate  to  the 
best  knowledge  of  the  certifying  official. 
The  certification  will  include  the  name, 
title,  signature,  date  of  signature,  and 
telephone  number  of  the  certifying 
official  (subsection  B.S.a.). 


Source  data  elements  required  by  the 
Louisiana  regulation  are: 

1.  Facility  identification  information 

(subsection  B.5.b.) 

a.  Full  name,  physical  location,  and 
mailing  address  of  facility. 

b.  Universal  Transverse  Mercator 
horizontal  and  vertical  coordinates. 

c.  Standard  Industrial  Classification 
code(s). 

2.  Operating  information  (subsection 

B.5.C.) 

a.  Percentage  annual  throughput  by 
season. 

b.  Days  per  week  during  the  normal 
operating  schedule. 

c.  Hours  per  day  during  the  normal 
operating  schedule. 

d.  Hours  per  year  during  the  normal 
operating  schedule. 

3.  Process  rate  data  (subsection  B.S.d.) 

a.  Annual  process  rate  (annual 
throughput). 

b.  Peak  ozone  season  daily  process 
rate  (in  nonattainment  areas. 

4.  Control  equipment  information 

(subsection  B.5.e.) 

a.  Current  primary  and  secondary 
AIRS  Facility  Subsystem  (AFS) 
control  equipment  identification 
codes. 

b.  Current  control  equipment 
efficiency  (percent). 

5.  Emissions  information  (subsection 

B.5.f.) 

a.  Estimated  actual  VOC  and/or  NOx 
emissions  at  the  segment  level,  in 
TPY  for  an  annual  emission  rate 
and  pounds  per  day  for  a  typical 
ozone  season  day  (defined  as  the 
average  or  typical  operating  day 
during  the  peak  ozone  season). 
Actual  emission  estimates  must 
include  upsets,  downtime,  and 
fugitive  emissions,  and  must  follow 
an  "emission  estimation  method". 
Emissions  will  be  reported  as  one 
number. 

b.  AFS  estimated  emissions  method 
code. 

c.  Emission  factor  (if  emissions  were 
calculated  using  an  emissions 
factor). 

Calculations 

Calculations  of  emissions  are 
documented  in  subsection  C.  The 
subsection  specifies  actual  measurement 
with  continuous  monitoring  systems 
(CEMS)  is  the  desired  method  of 
calculating  emissions  from  a  point 
source.  In  lieu  of  CEMS  data,  emissions 
may  be  calculated  using  methods  found 
in  the  most  recent  edition  of  the 
Compilation  of  Air  Pollution  Emission 
Factors  (AP-42),  or  calculations 
published  in  Engineering  Journals  with 
prior  administrative  approval  from  the 
Assistant  Secretary. 
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Reporting  Requirements 

The  reporting  requirements  are 
documented  in  subsection  E.  The 
reporting  deadHne  for  the  1992  ozone 
nonattainment  area  is  March  31, 1993. 
unless  otherwise  directed  by  the 
Secretary  of  the  LDEQ.  Subsequent 
emission  statements  are  due  on  March 
31  of  each  year,  unless  otherwise 
directed  by  the  Secretary  of  the  LDEQ, 
and  will  contain  data  for  the  previou?: 
yeap. 

Enforcement 

The  enforcement  requirements  are 
documented  in  subsection  F.  The  State 
of  Louisiana  has  included  language  in 
its  regulation  that  permits  the  State  to 
enforce  the  provisions  of  the  regulation 
under  all  pertinent  State  enforcement 
authorities. 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  The  EPA  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23, 
1987,  memorandum  (with  attachments) 
from  J.  Craig  Potter,  Assistant 
Administrator  for  Air  and  Radiation,  et 
al.  (see  57  FR  13541).  SIP  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
mea-sures  and  other  elements  in  the  SIP 
(see  section  110(aK2)(C)). 

Technical  Correction 

In  reviewing  the  State's  submitted 
permanent  regulation,  a  technical  error 
was  di.scovered  in  subsection  B.2.a.  This 
subsection  contains  a  reference  to 
.subsection  B.2.d.,  when  it  should  refer 
to  subsection  B.2.c.  This  appears  to  be 
a  typographical  error  and  is  not 
sub.stantive  since  it  is  unlikely  that  it 
would  lead  to  a  misinterpretation  of  the 
re^^ulation.  This  error  has  been 
discussed  with  the  State,  and  the  State 
has  agreed  to  amend  the  regulation  to 
(..(jyrect  the  error  ihrouRh  the  State's 
ruiemaking  process.  Final  EPA 
ralc.niaking  will  not  occur  until  the 
State  has  made  the  correction  and 
suhn-.itted  documentation  of  evidence 
that  the  error  has  been  corrected.  The 
EPA  expects  the  correction  will  be  made 
by  June  30,  1994. 

Proposed  Action 

In  today's  action,  the  EPA  is 
proposing  final  approval  of  the 
Louisiana  emission  statement  program 
SIP  submittal  and  invites  public 
comment  on  the  action. 

The  analysis  of  the  Louisiana 
regulation  shows  that  it  adequately 
addresses  all  components  of  an 
emission  statement  program. 

In  addition,  the  State  has  agreed  to 
provide  the  EPA  with  emission 


statement  data  for  the  EPA  AIRS 
through  the  State's  grants  commitments 
and  to  provide  quarterly  status  reports. 

The  EPA  has  review^  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  CAAA  of  November  15, 1990. 
The  EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  .Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutorj'  and  regulatory 
requirements. 

Regulatory-  Process 

Under  the  Regulator>'  Flexibilitj'  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  1 10 
and  subchapter  I.  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-a'-'proval  does 
not  impose  any  new  requirements,  I 
certif>-  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  eronomic 
reasonableness  of  State  a(  ticn  7  he  CA.'\ 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  tfcunds 
{Union  Electric  Co.  v.  L'.S.  EF.A..  427 
U.S.  246,  256-65  (S.  Ct.  197f>;  42  U.S.C. 
74]()(a)(2;). 

Executive  Order  12866 

This  action  has  been  cia.ssified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
idnuar>'  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  Two  and  Table  Three  SIP 


revisions  (54  FR  2222)  from  the 
requirements  of  section  three  of 
Executive  Order  12291  for  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  Two  and 
Table  Three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  the  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Emission  statements. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  oxide.  Oxides  of 
nitrogen,  SIP  requirements,  and  Volatile 
organic  compounds. 

Authority:  42  U.S  C.  7401-7671q. 

Dated;  March  22,  1994. 
lane  N.  Saginaw, 
Pegional  Administrator. 
IFR  Dor.  94-8355  Filed  4-6-94;  6:45  am] 

BILLING  CODE  65«>-60-P 


JAMES  MADISON  MEMORIAL 
FELLOWSHIP  FOUNDATION 

45  CFR  Chapter  XXIV 

Fellowship  Program  Requirements 

AGENCY:  James  Madison  Memorial 
Fellowship  Foundation. 
ACTION:  Proposed  rule. 

SUMUARY:  The  following  are  proposed 
revised  regulations  governing  the 
annual  competition  for  James  Madison 
Fellowships  and  the  obiip^tions  of 
James  Madison  Fellows.  They  propose 
alterations  and  additions  to  the  existing 
regulations  implerr.enting  the  James 
Mruiison  Memo-:al  Fellowship  Act  of 
1986.  These  reguintions  govern  the 
r,.iaiini,ations  and  aijpiic.ations  of 
candidstes  for  fellowships;  the  selection 
of  Fellows  by  the  Fc.ind.-'tion;  the 
graduate  programs  Ft'ilov\s  must  pursue: 
the  conditions  attached  to  awards,  the 
Foundation's  annual  Summer  Institute 
on  the  Constitution;  and  related 
requirements  and  expectations 
regarding  fellowships. 
DATES:  Comments  must  be  submitted  in 
writing  on  or  before  May  9,  1994. 
ADDRESSES:  Send  written  comments  to: 
James  Madison  Memorial  Fellowship 
Foundation,  2000  K  Street,  N\V.,  suite 
303,  Washington,  DC  20006. 
FOR  FURTHER  WffORMATIOH  CONTACT: 
James  M.  Banner,  jr.,  (202)  653-8700. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  revised  rule  indicates  changes 
in  various  activities  of  the  James 
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Madison  Memorial  Fellowship 
Foundation  warranted  by  experience 
gained  during  the  Foundation's  first  two^ 
annual  fellowship  competitions.  While 
representing  no  alteration  in  the 
Foundation's  mission,  nor  any  major 
changes  in  the  original  rule  governing 
the  Foundation's  operations,  the 
proposed  revisions  embody  some 
changes  in  eligibility  requirements  and 
application  procedures  whose  intended 
consequences  are  to  enlarge  the  pool  of 
potential  fellowship  applicants,  reduce 
complications  attendant  upon  applying 
for  fellowships,  and  make  clearer 
certain  matters  under  the  previous  rule. 
The  principal  ones  of  these  revisions 
are:  (1)  The  elimination  of  procedures 
for  the  nomination  of  candidates  for 
fellowships;  (2)  the  enlargement  of  the 
pool  of  eligible  applicants  to  include 
experienced  teachers  in  grades  7  and  8 
as  well  as  in  grades  9-12;  (3)  a  reduction 
in  the  teaching  experience  required  of 
applicants  for  senior  fellowships;  (4)  the 
elimination  of  the  limit  on  the  number 
of  years  following  receipt  of  the 
baccalaureate  degree  in  which 
candidates  for  junior  fellowships  may 
apply;  and  (5)  a  change  in  the  closing 
date  for  applications  to  March  1 
annually.  In  addition,  this  proposed 
revised  rule  sets  forth  for  the  first  time 
information  regarding  the  Foundation's 
annual  Summer  Institute  on  the 
Constitution. 

The  James  Madison  Memorial 
Fellowship  Act  authorizes  fellowship 
support  for  graduate  study  by  teachers 
of  American  history  and  social  studies 
and  by  college  seniors  or  college 
graduates  who  wish  to  become  teachers 
of  the  same  subjects.  However,  in  order 
not  to  exclude  from  consideration  for 
James  Madison  Fellowships  those 
teachers  or  would-be  teachers  whose 
current  or  future  secondary  school 
instruction,  while  concerning  the  usual 
subjects  covered  by  courses  in  American 
history  and  social  studies,  may  be 
carried  on  in  courses  entitled 
"government"  or  similar  names,  this 
rule,  like  the  former  rule,  goes  beyond 
the  Act  to  apply  to  those  teachers  and 
would-be  teachers  who  do  or  will  offer 
secondary  school  instruction  in 
American  government. 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  does  not  apply  to  this 
rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses^ 
Consequently,  an  Initial  Regulatory 
Flexibility  Analysis  need  not  be 
performed.  Section  610  of  the  Act 
provides  for  periodic  review  of  rules 
which  have  or  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  businesses.  In 


accordance  with  this  provision, 
comments  from  small  entities 
concerning  these  rules  will  be 
considered.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601  et  seq.  in  correspondence. 

Sections  2400.11,  2400.21,  2400.53- 
54,  and  2400.61-63  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  James  Madison  Memorial 
Fellowship  Foundation  has  submitted  a 
copy  of  forms  required  under  these 
sections  to  the  Office  of  Management 
and  Budget  for  its  review  (40  U.S.C. 
3540(h)).  Organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
AKen/jo/i;  Daniel  J.  Chenok.  The  annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  response  for  an 
anticipated  750  applicants. 

List  of  Subjects  in  45  CFR  Part  2400 

Education.  Fellowships. 

For  the  reasons  set  forth  in  the 
preamble  and  under  authority  of  20 
U.S.C.  4501  et  seq..  Chapter  XXIV,  title 
45  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

CHAPTER  XXIV-JAMES  MADISON 
MEMORIAL  FELLOWSHIP  FOUNDATION 

PART  2400— FELLOWSHIP  PROGRAM 
REQUIREMENTS 

Subpart  A — General 

2400.1  Purposes. 

2400.2  Annual  competition. 

2400.3  Eligibility. 

2400.4  Definitions. 

Subpart  B — Applications 

24^.10    Applications. 

24Cfc.ll     Faculty  representatives. 

Subpart  C— Appilcatlon  Process 

2400.20  Preparation  of  applications. 

2400.21  Contents  of  applications. 

2400.22  Application  deadline. 

Subpart  D — Selection  of  Fellows 

2400.30  Selection  criteria. 

2400.31  Selection  process. 

Subpart  E — Graduate  Study 

2400.40  Institutions  of  graduate  study. 

2400.41  Degree  programs. 

2400.42  Approval  of  programs. 

2400.43  Required  courses  of  graduate  study. 

2400.44  Commencement  of  graduate  study. 

2400.45  Special  consideration:  Junior 
Fellows'  courses  of  study. 

2400.46  Special  consideration;  second 
master's  degrees. 


Subpart  F — Fellowship  Stipends 

2400.50  Amount  of  Stipends. 

2400.51  Duration  of  stipends. 

2400. 52  Use  of  stipends. 

2400.53  Certification  for  stipends. 

2400.54  Payinent  of  Stipends. 

2400.55  Termination  of  stipends. 

2400.56  Repayment  of  stipends. 

Subpart  G — Special  Conditions 

2400.60  Other  awards. 

2400.61  Renewal  of  awards. 

2400.62  Postponent  of  awards. 

2400.63  Evidence  of  master's  degree. 

2400.64  Excluded  graduate  study. 

2400.65  Alteration  of  plans  of  study. 

2400.66  Completion  of  fellowships. 

Subpart  H — Summer  Institute  on  the 
Constitution 

2400.70  Institute's  relationship  to 
fellowship. 

2400.71  Fellows'  participation  in  institute. 

2400.72  Contents  of  institute. 

2400.73  Allowances  and  institute  costs. 

2400.74  Institute  accreditation. 
Authority:  20  U.S.C.  4501  et  seq. 

Subpart  A — General 
§2400.1    Purposes. 

(a)  The  purposes  of  the  James 
Madison  Memorial  Fellowship  Program 
are  to:  (1)  Provide  incentives  for 
master's  degree  level  graduate  study  of 
the  history,  principles,  and 
development  of  the  United  States 
Constitution  by  outstanding  in-service 
teachers  of  American  history,  American 
government,  and  social  studies  in  grades 
7-12  and  by  outstanding  college 
graduates  who  plan  to  become  teachers 
of  the  same  subjects;  and  thereby  to  (2) 
Strengthen  teaching  in  the  nation's 
secondary  schools  about  the  principles, 
framing,  ratification,  and  subsequent 
history  of  the  United  States 
Constitution. 

(b)  The  Foundation  may  from  time  to 
time  operate  its  own  programs  and 
undertake  other  closely  related  activities 
to  fulfill  these  goals. 

§2400.2    Annual  competition. 

To  achieve  its  principal  purposes,  the 
Foundation  holds  an  annual 
competition  to  select  teachers  in  grades 
7-12,  college  seniors,  and  college 
graduates  to  be  James  Madison  Fellows. 

§2400.3    Eligibility. 

Individuals  eligible  to  apply  for  and 
hold  James  Madison  Fellowships  are 
United  States  citizens.  United  States 
nationals,  or  permanent  residents  of  the 
Northern  Mariana  Islands  who  are:  (a) 
Teachers  of  American  history,  American 
government,  or  social  studies  in  grades 
7-12  who:  (1)  Are  teaching  full  time 
during  the  year  in  which  they  apply  for 
a  fellowship: 
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(2)  Are  under  contract,  or  can  provide 
evidence  of  being  under  prospective 
contract,  to  teach  full  time  as  teachers 
of  American  histor)-.  American 
government,  or  social  studies  in  grades 
7-12; 

(3)  Have  dem.onstrated  records  of 
willingness  to  devote  themselves  to 
civic  responsibilities  and  to  professional 
and  collegial  activities  within  their 
schools  and  school  districts: 

(4)  Are  highly  recommended  by  their 
department  heads,  school  heads,  school 
district  superintendents,  or  other 
supervisors; 

15)  Qualify  for  admission  with 
graduate  standing  at  accredited 
universities  of  their  choice  that  offer 
master's  degree  programs  allowing  at 
least  12  hours  or  their  equivalent  of 
study  of  the  origins,  principles,  and 
development  of  the  Constitution  of  the 
United  States  and  of  its  comparison 
with  the  constitutions  of  other  forms  of 
government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study 
within  five  calendar  years  from  the 
commencement  of  study  under  their 
fellowships,  normally  through  part-time 
study  during  summers  or  in  evening  or 
weekend  programs; 

(7)  Agree  to  attend  the  Foundation's 
four-week  Summer  Institute  on  the 
Constitution,  normally  during  the 
summer  following  the  commencement 
of  study  under  their  fellowships;  and 

(8)  Sign  agreements  that,  after 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  teach 
American  history.  American 
government,  or  social  studies  hill  time 
in  secondary  schools  for  a  period  of  not 
less  than  one  year  for  each  full  academic 
year  of  study  for  which  assistance  was 
received,  preferably  in  the  state  listed  as 
their  legal  residence  at  the  time  of  their 
fellowship  award.  For  the  purposes  of 
this  provision,  a  full  academic  year  of 
study  is  the  number  of  credit  hours 
determined  by  each  university  at  which 
Fellows  are  studying  as  constituting  a 
full  year  of  study  at  that  university. 
Fellows'  teaching  obligations  will  be 
figured  at  full  academic  years  of  study; 
and  when  Fellows  have  studies  for 
partial  academic  years,  those  years  will 
be  rounded  upward  to  the  nearest  one- 
half  year  to  determine  Fellows'  total 
teaching  obligations. 

(b)  Those  who  aspire  to  become  full- 
time  teachers  of  American  history, 
American  government,  or  social  studies 
in  grades  7-12  who:  (1)  Are 
matriculated  college  seniors  pursuing 
their  baccalaureate  degrees  full  time  and 
will  receive  those  degrees  no  later  than 
August  31st  of  the  year  of  the  fellowship 
competition  in  which  they  apply  or 
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prior  recipients  of  baccalaureate 
degrees; 

(2)  Plan  to  begin  graduate  study  on  a 
full-time  basis: 

(3)  Have  demonstrated  records  of 
willingness  to  devote  themselves  to 
civic  responsibilities; 

(4)  Are  highly  recommended  by 
faculty  members,  deans,  or  other 
persons  familiar  with  their  potential  for 
graduate  study  of  American  histor>'  and 
government  and  with  their  serious 
intention  to  enter  the  teaching 
profession  as  secondary  school  teachers 
of  American  histon,-.  American 
government,  or  social  .studies  in  grades 
7-12; 

(5)  Qualify  for  admission  with 
graduate  standing  at  accredited 
universities  of  their  choice  that  offer 
master's  degree  programs  that  allow  at 
least  12  hours  or  their  equivalent  of 
study  of  the  origins,  principles,  and 
development  of  the  Constitution  of  the 
United  States  and  of  its  comparison 
with  the  constitutions  and  history  of 
other  forms  of  government; 

(6)  Are  able  to  complete  their 
proposed  courses  of  graduate  study  in 
no  more  than  two  calendar  years  from 
the  commencement  of  study  under  their 
fellowships,  normally  through  full-time 
study; 

(7)  Agree  to  attend  the  Foundation's 
four-week  Summer  Institute  on  the 
Constitution,  normally  during  the 
summer  following  the  commencement 
of  study  under  their  fellowships;  and 

(8)  Sign  an  agreement  that,  after 
completing  the  education  for  which  the 
fellowship  is  awarded,  they  will  tedch 
American  history,  American 
government,  or  social  studies  full  time 
in  secondary  schools  for  a  period  of  not 
less  than  one  year  for  each  full  academic 
year  of  study  for  which  assistance  was 
received,  preferably  in  the  state  listed  as 
their  legal  residence  at  the  time  of  their 
fellowship  award.  For  the  purposes  of 
this  provision,  a  fully  academic  year  of 
study  is  the  number  of  credit  hours 
determined  by  each  university  at  which 
Fellows  are  studying  as  constituting  a 
full  year  of  study  at  that  university. 
Fellows'  teaching  obligations  will  be 
figured  at  full  academic  years  of  study; 
and  when  Fellows  have  studies  for 
partial  academic  years,  those  years  will 
be  rounded  upward  to  the  nearest  one- 
half  year  to  determine  Fellows'  total 
teaching  obligations. 

S  2400.4    Definitions. 

As  used  in  this  part: 

Academic  year  means  the  penod  of 
time  in  which  a  full-time  student  would 
normally  complete  two  semesters,  two 
trimesters,  three  quarters,  or  their 
equivalent  of  study. 


Act  means  the  James  Madi.son 
Memorial  Fellowship  Act. 

College  means  an  institution  of  higher 
education  offering  only  a  baccalaureate 
degree  or  the  undergraduate  division  of 
a  university  in  which  a  student  is 
pursuing  a  baccalaureate  degree. 

Fee  means  a  typical  and  usual  non- 
refundable charge  levied  by  an 
institution  of  higher  education  for  a 
service,  privilege,  or  use  of  property 
which  is  required  for  a  Fellow's 
enrollment  and  registration. 

Fellow  means  a  recipient  of  a 
fellowship  from  the  Foundation. 

Fellowship  means  an  award,  called  a 
James  Madison  Fellowship,  made  to  a 
person  by  the  Foundation  for  graduate 
study. 

Foundation  means  the  James  Madison 
Memorial  Fellowship  Foundation. 

Full-time  study  means  study  for  an 
enrolled  student  who  is  carr>  ing  a  full- 
time  academic  workload  as  determined 
by  the  institution  under  a  standard 
applicable  to  all  students  enrolled  in  a 
particular  educational  program. 

Graduate  study  means  the  courses  of 
study  beyond  the  baccalaureate  level, 
which  are  offered  as  part  of  a 
university's  master's  degree  program 
and  which  lead  to  a  master's  degree. 

Institution  of  higher  education  has  the 
meaning  given  in  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1141(a)). 

funior  fellowship  means  a  James 
Madison  Fellowship  granted  either  to  a 
college  senior  or  to  a  college  graduate 
who  has  received  a  baccalaureate  degree 
and  who  seeks  to  become  a  secondary 
school  teacher  of  American  histor)-, 
American  government,  or  social  studies 
for  full-time  graduate  study  toward  a 
master's  degree  whose  course  of  study 
emphasizes  the  framing,  principles, 
history,  and  interpretation  of  the  United 
States  Constitution. 

Master's  degree  means  the  first  pre- 
doctoral  graduate  degree  offered  by  a 
university  beyond  the  baccalaureate 
degree,  for  which  the  baccalaureate 
degree  is  a  prerequisite. 

Matriculated  means  formally  enrolled 
in  a  master's  degree  program  in  a 
university. 

Resident  means  a  person  who  has 
legal  residence  in  the  state,  recognized 
under  state  law.  If  a  question  arises 
concerning  a  Fellow's  state  of  residence, 
the  Foundation  determines,  for  the 
purposes  of  this  program,  of  which  state 
the  person  is  a  resident,  taking  into 
account  the  Fellow's  place  of 
registration  to  vote,  his  or  her  parent's 
place  of  residence,  and  the  Fellow's 
eligibility  for  in-state  tuition  rates  at 
public  institutions  of  higher  education. 
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Satisfactory  progress  means  a  Junior 
Fellow's  completion  o£thfi  number  of 
required  courses  normally  expected  of 
full-time  master's  degree  candidates  at 
the  university  that  the  Fellow  attends, 
with  grades  acceptable  to  that 
university,  and  a  Senior  Fellow's 
completion  each  year  of  the  number  of 
required  courses  toward  a  master's 
degree  agreed  upon  each  year  by  the 
Foundation  as  constituting  adequate 
progress  toward  the  completion  of 
fellowship  study,  with  grades 
acceptable  to  the  Fellow's  university,  in 
not  more  than  five  calendar  years  from 
the  commencement  of  that  study. 

Secondary  school  means  grades  7 
through  12. 

Senior  means  a  student  at  the 
academic  level  recognized  by  an 
institution  of  higher  education  as  being 
the  last  year  of  study  before  receiving 
the  baccalaureate  degree. 

Senior  fellowship  means  a  James 
Madison  Fellowship  granted  to  a 
secondary  school  teacher  of  American 
history,  American  government,  or  social 
studies  for  part-time  graduate  study 
toward  a  master's  degree  whose  course 
of  study  emphasizes  the  framing, 
principles,  history,  and  interpretation  of 
the  United  States  Constitution. 

State  means  each  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and, 
considered  as  a  single  entity,  Guam,  the 
United  States  Virgin  Islands,  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and,  until 
adoption  of  its  Compact  of  Free 
Association,  the  Republic  of  Palau. 

Stipend  means  the  amount  paid  to  a 
Fellow  or  to  the  university  that  the 
Fellow  attends  to  cover  the  costs  of 
graduate  study  at  that  university  under 
a  fellowship. 

Term  means  the  period — semester, 
trimester,  or  quarter — used  by  an 
institution  of  higher  education  to  divide 
its  academic  year. 

University  means  an  instiludon  of 
higher  education  that  offers  post- 
baccalaureate  degrees. 

Subpart  B — Applications 

$2400.10    Applications. 

Eligible  applicants  for  fellowships 
must  apply  directly  to  the  Foundation. 

§  2400.1 1    Faculty  Representatives. 

"Each  collegs  and  university  that 
chooses  to  do  so  may  annually  appoint 
or  reappoint  a  faculty  representative 
who  will  be  asked  to  identify  and 
recr.iit  fellowship  applicants  en 
aimpus,  publicize  the  annual 
competition  on  campus,  and  otherwise 
assist  eligible  candidates  in  preparation 


for  applying.  In  order  to  elicit  the 
appointment  of  faculty  representatives, 
the  Foundation  will  each  year  request 
the  head  of  each  college  and  university 
campus  to  appoint  or  reappoint  a 
faculty  representative  and  to  provide  the 
Foundation  with  the  name,  business 
address,  and  business  telephone  number 
of  a  member  of  its  faculty  representative 
on  forms  provided  for  that  purpose. 

Subpart  C— Application  Process 

§  2400.20    Preparation  of  applications. 

Applications,  on  forms  mailed 
directly  by  the  Foundation  to  those  who 
request  applications,  must  be  completed 
by  all  fellowship  candidates  in  order 
that  they  be  considered  for  an  award. 

§  2400.21    Contents  of  applications. 

Applications  must  include  for  (a) 
Senior  fellowships:  (1)  Supporting 
information  which  affirms  an 
applicant's  wish  to  be  considered  for  a 
fello^vship;  provides  information  about 
his  or  her  background,  interests,  goals, 
and  the  school  in  which  he  or  she 
teaches;  and  includes  a  statement  about 
the  applicant's  educational  plans  and 
specifies  how  those  plans  will  enhance 
his  or  her  career  as  a  secondary  school 
teacher  of  American  history,  American 
government,  or  social  studies: 

(2)  An  es.say  of  up  to  600  words  that 
explains  the  importance  of  the  study  of 
the  Constitution  to: 

(i)  Young  students. 

(ii)  The  applicant's  career  aspirations 
and  his  or  her  contributions  to  public 
sen/ice,  and 

(in)  Citizi-nship  generally  in  a 
constitutional  republic; 

(3)  The  applicant's  proposed  course  of 
graduate  study,  including  the  name  of 
the  degree  to  be  sought,  the  required 
courses  to  be  taken,  and  the  election  of 
an  option,  if  available,  to  prepare  a 
^master's  thesis,  as  well  as  information 
about  the  specific  degree  sought; 

(4)  Three  evaluations,  one  from  an 
immediate  supervisor,  that  attest  to  the 
applicant's  strengths  and  abilities  as  a 
teacher  in  grades  7-12;  and 

(5)  A  copy  of  his  or  her  academic 
transcript. 

(b)  Junior  fellowships;  (1)  Supporting 
information  which  affirms  an 
applicant's  wish  to  be  considered  for  a 
fellowship;  provides  information  about 
the  Applicant's  background,  interests, 
j;oals,  and  the  (.ollcge  which  he  or  sho 
attends  or  attended;  and  includes  a 
stntcmHnt  about  the  applicant's 
edur.ationn!  plans  and  specifies  how 
these  plans  will  If'ad  to  a  career  as  a 
teadier  of  American  history,  American 
government,  or  social  studies  in  grades 
7-12: 


(2)  An  essay  of  up  to  600  words  that 
explains  the  importance  of  the  study' of 
the  Constitution  to: 

(i)  Young  students, 

(ii)  The  applicant's  career  aspirations 
and  his  or  her  contribution  to  public 
service,  and 

(iii)  Citizenship  generally  in  a 
constitutional  republic; 

(3)  Applicant's  proposed  course  of 
graduate  study,  including  the  name  of 
the  degree  sought,  the  name  of  the 
required  courses  to  be  taken,  and  the 
election  of  an  option,  if  available,  to 
prepare  a  master's  thesis,  as  well  as 
information  about  the  specific  degree 
sought; 

(4)  Three  evaluations  that  attest  to  the 
applicant's  academic  achievements  and 
to  his  or  her  potential  to  become  an 
outstanding  secondary  school  teacher; 
and 

(5)  A  copy  of  his  or  her  academic 
transcript. 

§2400.22    Application  deadline. 

Completed  applications  must  be 
received  by  the  Foundation  no  later 
than  March  1st  of  each  year  preceding 
the  start  of  the  academic  year  for  which 
candidates  are  applying.  Applications 
not  received  by  this  date,  with  all 
required  supporting  documents,  will  not 
be  considered. 

Subpart  D — Selection  of  Fellows 

§2400.30    SHection  crtteria. 

Applicants  will  be  evaluated,  on  the 
basis  of  materials  in  their  applications, 
as  follows: 

(a)  Demonstrated  commitment  to 
teaching  American  his-tory,  American 
government,  or  social  studies  at  the 
secondary  school  level; 

(b)  Demonstrated  intention  to  pursue 
a  program  of  graduate  study  that 
e.mphasrzes  the  Constitution  and  to  offer 
classroom  instruction  in  that  subject", 

(c)  Demonstrated  record  of 
willingness  to  devote  themselves  to 
civic  responsibility;, 

(d)  Outstanding  performance  or 
potential  of  performance  as  classroom 
teachers; 

(e)  Academic  achievements  and 
demonstrated  capacity  for  graduate 
study;  and 

(f)  Proposed  courses  of  graduate 
st:idy,  especially  the  nature  and  extent 
of  their  subject  matter  components," and 
th"ir  relationship  to  the  enhancement  of 
applicants'  teaching  and  professional 
activities. 

§  2400.31    Selection  process. 

(a)  An  independent  Fellow  Selection 
Committee  will  evaluate  all  valid 
applications  and  recommend  to  the 
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Foundation  the  most  outstanding 
applicants  from  each  state  for  James 
Madison  Fellowships. 

fb)  From  among  candidates 
recommended  for  fellowships  by  the 
Fellow  Selection  Committee,  the 
Foundation  will  name  James  Madison 
Fellows.  The  selection  procedure  will 
assure  that  at  least  one  James  Madison 
Fellow,  junior  or  senior,  is  selected  from 
each  state  in  which  there  are  at  least  two 
legally  resident  applicants  who  meet  the 
eligibility  requirements  set  forth  in 
§  2400.3  and  are  judged  favorably 
against  the  selection  criteria  in 
§2400.30. 

(c)  The  Foundation  may  name,  from 
among  those  applicants  recommended 
by  the  Fellow  Selection  Committee,  an 
alternate  or  alternates  for  each 
fellowship.  An  alternate  will  receive  a 
fellowship  if  the  person  named  as  a 
James  Madison  Fellow  declines  the 
award  or  is  not  abie  to  pursue  graduate 
study  as  contemplated  at  the  time  the 
fellowship  was  accepted.  An  alternate 
may  be  named  to  replace  a  Fellow  who 
declines  or  relinquishes  an  award  until, 
but  no  later  fhsn.  March  1st  following 
the  competition  in  which  the  alternate 
has  been  selected. 

(d)  Funds  permitting,  the  Foundation 
may  also  select,  from  among  those 
recommended  by  the  Fellow  Selection 
Committee,  Fellows  at  large. 

Subpart  E— Graduate  Study 

§  2400.40    Institutions  Of  graduate  study. 

Fellowship  recipients  may  attend  any 
accredited  university  in  the  United 
States  with  a  master's  degree  program 
offering  courses  or  training  that 
emphasize  the  origins,  principles,  and 
development  of  the  Constitution  of  the 
United  States  and  its  co.Tiparison  with 
the  constitutions  and  history  of  other 
forms  of  government. 

§  2400.41    Degree  programs. 

(a)  Fellows  may  pursue  a  master's 
degree  in  history  or  political  science 
(including  government  or  politics),  the 
degreeof  Master  of  Arts  in  Teaching  in 
history  or  political  science  (including 
government  or  politics),  or  a  related 
master's  degree  in  education  that 
permits  a  concentration  in  American 
history,  American  government,  or  social 
studies.  Graduate  degrees  under  which 
study  is  excluded  from  fellowship 
support  are  indicated  in  §  2400  64. 

(b)  A  master's  degree  pursued  under 
a  James  Madison  Fellowship  may  entail 
either  one  or  two  years  or  their 
equivalent  of  study,  according  to  the 
requirements  of  the  university  at  which 
a  Fellow  is  enrolled. 


§  2400.42    Approval  of  programs. 

The  Foundation  must  approve  each 
Fellow's  program,  of  graduate  study.  To 
be  approved,  the  program  must 

(a)  On  a  part-time  or  full-time  basis 
lead  to  a  master's  degree  in  history  or 
political  science,  the  degree  of  Master  of 
Arts  in  Teaching  in  history  or  political 
science,  or  a  related  master's  degree  in 
education  that  permits  a  concentration 
in  American  history,  American 
government,  or  social  studies; 

fb)  Include  courses,  graduate 
seminars,  or  opportunities  for 
independent  study  in  topics  directly 
related  to  the  framing  and  history  of  the 
constitution  of  the  United  States: 

(c)  Be  pursued  at  a  university  that 
assures  a  willingness  to  accept  up  to  6 
Sf-mester  hours  of  accredited  transfer 
credits  from  another  graduate  institution 
for  a  Fellow's  satisfactory  completion  of 
the  Foundation's  Summer  Institute  on 
the  Constitution.  For  the  Foundation's 
purposes,  the.se  6  seme.ster  hours  may  be 
included  in  the  required  minimum,  of  12 
semester  hours  or  their  equivalent  of 
study  of  the  United  States  Constitution; 
and 

(d)  Be  pursued  at  a  university  that 
encourages  the  Fellow  to  enhance  his  or 
her  capacities  as  a  teacher  of  American 
his;or\ ,  American  government,  or  social 
studies  and  to  continue  his  or  her  career 
as  a  sw.ondary  school  teacher.  The 
Foundation  reser\'es  the  right  to  refuse 
to  approve  a  Fellow's  degree  program  at 
a  university  that  will  not  accept  on 
transfer  the  6  credits  for  the  Institute. 

§  2400.43    Required  courses  of  graduate 
study. 

(a)  To  be  acceptable  to  the 
Foundation,  tho.se  courses  related  to  the 
Constitution  referred  to  in  §  2400.43(b) 
must  amount  to  at  least  12  semester 
hours  or  their  equivalent  of  study  of 
topics  directly  related  to  the  United 
States  Constitution.  More  than  12  hours 
or  their  equivalent  of  .such  study  is 
.stronfily  encouraged. 

(b)  The  courses  that  fulfill  the 
required  m.inimum  of  12  semester  hours 
or  their  equivalent  of  study  of  the 
United  States  Constitution  must  cover 
one  or  more  of  the  following  subject 
areas: 

(1)  The  history  of  colonial  America 
leading  up  to  the  framing  of  the 
Constitution; 

(2)  The  Constitution  itself,  its  framing, 
the  history  cmd  principles  upon  which 

it  is  based,  its  ratification,  the  Federalist 
Papers,  Anti-Federalist  WTitings,  and  the 
Bill  of  Rights; 

(3)  The  historical  development  of 
political  theory,  constitutional  law,  and 
civil  liberties  as  related  to  the 
Constitution; 


(4)  Interpretations  of  the  Constitution 
by  the  Supreme  Court  and  other 
branches  of  the  federal  government; 

(5)  Debates  about  the  Constitution  in 
other  forums  and  about  the  effects  of 
constitutional  norms  and  decisions 
upon  American  society  and  culture;  and 

(6)  Any  other  subject  clearly  related  to 
the  framing.  histor>-,  and  principles  of 
the  Constitution. 

(c)  If  a  master's  degree  program  in 
which  a  Fellow  is  enrolled  offers  the 
option  of  a  master's  thesis  in  place  of  a 
course  or  courses,  the  Fellow  will  be 
strongly  urged  to  write  a  thesis.  If  the 
preparation  of  a  m.aster's  thesis  adds 
additional  required  credits  to  the 
minimum  number  of  credits  r^'qi.ired  for 
the  master's  degree,  the  Foundation  will 
pay  for  these  additional  credits.  In  all 
programs  in  which  a  master's  degree 
thesis  is  required  or  elected  as  an 
option,  a  Felicw  must  write  the  thesis 
in  a  subject  concerning  tiie  framing, 
principles,  or  history  of  the  United 
States  Constitution. 

§  2400.44    Commencement  of  graduate 
study. 

(a)  Fellows  m.ay  coinmence  study 
under  their  fellowships  as  eariy  as  the 
summer  following  the  announcement  of 
their  award.  Fellows  are  normally 
expected  to  commence  studv  under 
their  fellowships  in  the  fall  term  of  the 
academic  year  following  the  date  on 
which  their  award  is  announced. 
However,  as  indicated  in  §  2400.62 
below,  they  m.ay  seek  to  postpone  the 
commencement  of  fellowship  study 
under  extenuating  circumstances. 

(h)  In  detennining  the  two-  and  five- 
year  fellowship  periods  of  Junior  and 
Senior  Fellows  respectively,  the 
Foundation  will  consider  the 
commencement  of  the  fellowship  period 
to  be  the  date  on  which  each  Fellow 
commences  study  under  a  fellowship. 

§  2400.45    Special  consideration:  Junior 
Fellows'  courses  of  study. 

Applicants  for  junior  fellowships  who 
seek  or  hold  baccalaureate  degrees  in 
education  a.^e  strongly  encouraged  to 
pursue  master's  degrees  in  history  or 
political  science.  Those  applicants  who 
hold  undergraduate  degrees  in  history, 
political  science,  government,  or  any 
other  subjects  may  take  some  teaching 
methods  and  related  courses,  although 
the  Foundation  will  not  pay  for  them 
unless  they  are  required  for  the  degree 
for  which  the  Fellow  is  matriculated. 
The  Foundation  will  review  each 
proposed  course  of  study  for  an 
appropriate  balance  of  subject  matter 
and  other  courses  based  on  the  Fellow's 
goals,  background,  and  degree 
requirements. 
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§2400.4«   SpaeiareoiMidMallon:  second 
master's,  ctogre*^ 

The  Foundatioa  may  award  senior 
fellowships  to  applicant  who  are 
seeking  their  secood  master's  degrees 
providing  that  the  applicants'  first 
master's  degrees  were  obtained  at  least 
five  years  prior  to  the  year  in  which  the 
applicants  would  normally  commence 
study  under  a  fellowship.  In  evaluating 
applications  from  those  intending  to 
pursue  a  second  master's  degree,  the 
Fellow  Selection  Committee  will  favor 
those  applicants  who  are  planning  to 
become  American  history  and  social 
studies  teachers  after  having  taught 
another  subject  and  those  whose  initial 
master's  degree  was  in  a  subject 
different  from  that  sought  under  the 
second  master's  degree. 

Subpart  F— FeHovwship  Stipends 

$  2400.50    Amount  of  stipends. 

Junior  and  senior  fellowships  carry  a 
stipend  of  up  to  a  maximum  of  $24,000 
prorated  over  the  period  of  Fellows' 
graduate  study,  hi  no  case  shall  the 
stipend  for  a  fellowship  exceed  $12,000 
per  academic  year.  Within  this  limit, 
stipends  will  be  prorated  over  the 
period  of  Fellows'  graduate  study  as 
follows:  A  maximum  of  $6,000  per 
academic  semester  or  trimester  of  full- 
time  study,  and  a  maximum  of  $4,000 
per  academic  quarter  of  fii Uptime  study. 
Stipends  for  part-time  study  will  be  pro 
rata  shares  of  those  allowable  for  full- 
time  study. 

§  2400.51    Duration  ol  stipends. 

Stipends  for  junior  fellowships  may 
be  payable  over  a  period  up  to  two 
calendar  years  of  full-time  graduate 
study,  and  those  for  senior  fellowships 
may  be  pwyable  over  a  period  of  not 
more  than  Five  calendar  years  of  part- 
time  graduate  study,  commencing  with 
the  dates  under  which  Fellows 
commence  their  graduate  study  under 
their  fellowships.  However,  the  duration 
of  stipend  payments  will  be  subject  to 
limitations  indicated  in  §2400.51. 

§2400.52    Use  Of  Stipends. 

Stipends  shall  be  used  only  to  offset 
the  costs  of  tuition,  fees,  books,  room, 
and  board  associated  with  graduate 
study  under  a  fellowship.  The  costs 
allowed  for  a  Fellow's  room  and  board 
will  be  the  amount  the  Fellow's 
university  reports  to  the  Foundation  as 
the  cost  of  room  and  board  for  a 
graduate  student  if  that  student  were  to 
share  a  room  at  the  student's  university. 
If  no  graduate  housing  exists,  then  costs 
for  regular  shared  student  housing  will 
be  used.  If  no  campus  housing  exists, 
the  equivalent  room  and  board  costs  at 


neighboring  universities  will  be  used. 
Stiponds  for  room,  board,  and  books 
will  be  prorated  for  Fellows  enrolled  in 
programs  less  than  full  time.  The 
Foundatioa  will  not  reimburse  Fellows 
for  any  portion  of  their  master's  degree 
study,  if  any,  that  Fellows  may  have 
completed  prior  to  the  commencement 
of  their  fellowships.  Nor  will  the 
Foundation  reimburse  Fellows  for  any 
credits  acquired  above  the  minimum 
number  of  credits  required  for  the 
degree.  If  a  Fellow  already  taken  and 
paid  for  courses  that  can  be  credited 
toward  the  Fellow's  graduate  degree 
under  a  fellowship,  those  must  be 
credited  to  the  degree;  the  remaining 
required  courses  will  be  paid  for  by  the 
Foundation. 

§2400.53    Certiftcation  for  stipends 

In  order  to  receive  a  fellowship 
stipend,  a  Fellow  must  submit  in 
writing  acceptance  of  the  terms  and 
conditions  of  the  fellowship;  evidence 
of  admission  to  an  approved  graduate 
program;  certified  copies  of 
undergraduate  and.  if  any,  graduate 
transcripts;  a  certified  payment  request 
form  indicating  estimated  expenses  for 
tuition,  fees,  books,  room,  and  board; 
estimated  income  from  any  other  grants 
or  awards;  information  about  the 
Fellow's  degree  program,  including  the 
number  of  required  credits  and  the 
availability  of  a  thesis  option*  a 
statement  of  the  university's  willingness 
to  accept  the  transfer  of  6  credits  toward 
the  Fellow's  degree  requirements  for  the 
Fellow's  satisfactory  completion  of  the 
Summer  Institute  (see  §  2400.74);  and  a 
full  plan  of  study  over  the  duration  of 
the  fellowship,  including  information 
on  the  contents  of  required  courses. 
Junior  Fellows  must  provide  evidence  of 
receipt  of  their  baccalaureate  degrees, 
and  Senior  Fellows  mu.st  provide 
evidence  of  their  continued  full-time 
emplovTTient  as  teachers  in  grades  7-12. 

§  2400.54    Payment  of  stipends. 

Payment  for  tuition,  fees,  books, 
room,  and  board  subject  to  the 
limitations  in  §2400.50-53  and 
§  2400.60-61  will  be  paid  to  each 
Fellow  at  the  beginning  of  each  term  of 
enroihnent  upon  the  Fellow's 
sijbnH3.sion  of  a  completed  Payment 
Reque.st  Form  provided  by  the 
Foundation. 

§  2400.55    Termination  of  sttpends. 

The  Foundation  may  suspend  or 
terminate  the  pavTiient  of  a  stipend  if  a 
Fellow  fails  to  meet  the  criteria  set  forth 
in  §2400.40-2400.44  and  §2400.61, 
except  as  provided  for  in  §  2400.62. 
Before  it  suspends  or  terminates  a 
fellowship  under  these  circumstances. 


the  Foundation  will  give  notice  to  die 
Fellow,  as  well  as  the  opportunity  to  be 
heard  with  respect  to  the  grounds  for 
suspension  or  termination. 

§  2400.56    Repayment  of  stipends. 

(a)  If  a  Fellow  fails  to  secure  a 
master's  degree,  to  teach  American 
history,  American  government,  or  social 
studies  on  a  full-time  basis  in  a 
secondary  school  for  at  least  one  school 
year  for  each  academic  year  for  which; 
assistance  was  provided  under  a 
fellowship,  to  seoire  no  fewer  than  12 
credits  for  study  of  the  Constitution  as 
indicated  in  §  2400.43(b),  or  to  attend 
the  Foundation's  Summer  Institute  on 
the  Constitution,  the  Fellow  shall  repay 
all  of  the  fellowship  assistance  received 
plus  interest  at  the  rate  of  6%  per 
annum  or  as  otherwise  authorized  and, 
if  applicable,  reasonable  collection  fees, 
as  prescribed  in  Section  807  of  the  Act 
(20  U-S.C.  4506  (b)). 

(b)  If  a  Fellow  resigns  a  fellowship, 
the  Foundation  will  seek  to  recover  all 
fellowship  funds  which  have  been 
remitted  to  the  Fellow  under  a 
fellowship. 

Subpart  G — Special  Conditions 

§2400160    Ottier awards. 

Fellows  may  accept  grants  from  other 
foundations,  institutions,  corporations, 
or  government  agencies  to  support  their 
graduate  study  or  to  replace  any  income 
foregone  for  study.  However,  the 
stipend  paid  by  the  Foundation  for 
allowable  costs  indicated  in  §  2400.52 
will  be  reduced  to  the  extent  these  costs 
are  paid  from  other  sources,  and  in  no 
case  will  fellowship  funds  be  paid  to 
Fellows  to  provide  support  in  excess  of 
their  actual  total  costs  of  tuition, 
required  fees,  books,  room,  and  board. 
The  Foundation  may  also  reduce  a 
Fellow's  stipend  if  the  Fellow  is 
remunerated  for  the  costs  of  tuition 
under  a  research  or  teaching 
assistantship  or  a  work-study  program. 
In  such  a  case,  the  Foundation  will 
require  information  from  a  Fellow's 
university  about  the  intended  use  of 
assistantship  or  work-study  support 
before  remitting  fellowship  payments. 

§  2400.61    Renewal  of  awards. 

(a)  Provided  that  Fellows  have 
submitted  all  required  documentation,  it 
is  the  intent  of  the  Foundation  to  renew 
junior  fellowship  awards  annually  for  a 
period  not  to  exceed  two  calendar  years 
and  senior  fellowships  for  a  period  not 
to  exceed  five  calendar  years  (except 
when  those  periods  have  been  altered 
because  of  changes  in  Fellows'  programs 
of  studies  as  provided  for  in  §240Q.B5), 
or  until  a  Fellow  has  completed  ait 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7,  1994  /  Proposed  Rules 


16591 


requirements  for  a  master's  degree, 
whichever  comes  first.  In  no  case, 
however,  will  the  Foundation  continue 
payments  under  a  fellowship  to  a 
Fellow  who  has  reached  the  maximum 
payments  under  a  fellowship  as 
indicated  in  §  2400.50,  or  completed  the 
minimum  number  of  credits  required  for 
the  degree.  Although  Fellows  are 
encouraged  to  take  courses  in  addition 
to  those  required  for  the  degree  or 
required  to  maintain  full-time  status,  the 
Foundation  will  not  in  such  cases  pay 
for  those  additional  courses  unless  they 
are  credited  to  the  minimum  number,  of 
credits  required  for  the  degree. 

fb)  Fellowship  renewal  will  be  subject 
to  an  annual  review  by  the  Foundation 
and  certification  by  an  authorized 
official  of  the  university  at  which  a 
Fellow  is  registered  that: 

The  Fellow  is  making  satisfactory  progress 
towHrd  the  degree  and  is  in  good  araderrac 
st;ind;ng  according  to  tiie  standards  of  each 
university. 

(c)  As  a  condition  of  renewal  of 
awards,  each  Fellow  must  submit  an 
annual  activity  report  to  the  Foundation 
by  July  15th.  That  report  must  indicate, 
through  submission  of  a  copy  of  the 
Fellow's  transcript,  courses  taken  and 
grades  achieved;  courses  planned  for  the 
coming  year;  changes  in  academic  or 
professional  plans  or  situations;  any 
av.-ards.  recognitions,  or  special 
achievements  in  the  Fellow's  academic 
study  or  school  employment;  and  such 
other  information  as  may  relate  to  the 
fellowship  and  its  holder.  Fellows  must 
also  submit  a  final  report  to  the 
Foundation  following  completion  of 
their  fellowships. 

§  2400.62    Postponement  of  awards. 

Upon  application  to  the  Foundation, 
a  Fellow  may  seek  postponement  of  his 
or  her  fellowship  because  of  ill  health 
or  other  mitigating  circumstances,  such 
as  military  duty,  temporary  disability, 
necessary  care  of  an  immediate  family 
member,  or  unemployment  as  a  teacher. 
Substantiation  of  the  reasons  for  the 
requested  postponement  of  study  will 
be  required. 

§  2400.63    Evidence  of  master's  degree. 
At  the  conclusion  of  the  fellowship 
term,  each  Fellow  must  provide 
evidence  that  he  or  she  has  secured  an 
approved  master's  degree  as  set  forth  in 
the  Fellow's  original  plan  of  study/or 
approved  modifications  thereto. 

§  2400.64    Excluded  graduate  study. 

(a)  James  Madison  Fellowships  do  not 
provide  support  for  study  toward 
doctoral  degrees,  for  the  degree  of 
master  of  arts  in  public  affairs  or  public 
administration,  or  toward  the  award  of 


teaching  certificates.  Nor  do  fellowships 
support  practice  teaching  required  for 
professional  certification  or  other 
courses  related  to  teaching  unless  those 
courses  are  required  for  the  degree.  In 
those  cases,  however,  the  Foundation 
will  provide  reimbursement  only 
toward  those  courses  related  to  teaching 
that  fall  within  the  minimum  number  of 
courses  requited  for  the  degree,  not  in 
addition  to  that  minimum. 

(b)  If  a  course  or  courses  required 
toward  a  Fellow's  master's  degree  are 
coincidentally  credited  toward  a 
Fellow's  future  doctoral  degree  or 
teaching  certificate,  the  Foundation  will 
provide  reimbursement  toward  that 
course  or  those  courses.  Such 
reimbursement  will  be  governed  by  all 
other  rules,  requirements,  and 
obligations  set  forth  here. 

§  2400.65    Alteration  of  plans  of  study. 

Although  Junior  Fellows  are  expected 
to  pursue  full-time  study  and  Senior 
Fellows  to  pursue  part-time  study,  the 
Foundation  may  permit  Junior  Fellows 
with  an  established  need  (such  as  the 
need  to  accept  a  teaching  position)  to 
study  part  time  and  Senior  Fellows  with 
established  need  (such  as  great  distance 
between  the  Fellow's  residence  and  the 
nearest  university,  thus  necessitating  a 
full-time  leave  of  absence  from 
employment  in  order  to  study)  to  study 
full  lime. 

§  2400.66    Completion  of  fellowships. 

A  Fellow  will  be  deemed  to  have 
satisfied  all  terms  of  a  fellowship  and  all 
obligations  under  it  when  the  Fellow 
has  completed  no  fewer  than  12  credits 
of  study  of  the  Constitution,  formally 
secured  the  masters  degree,  attended  the 
Foundation's  Summer  Institute  on  the 
Constitution,  completed  teaching  for  the 
number  of  years  and  fractions  thereof 
required  as  a  condition  of  accepting 
Foundation  support  for  study,  and 
submitted  all  required  reports. 

Subpart  H — Summer  Institute  on  the 
Constitution 

§  2400.70    Institute's  relationship  to 
fellowship. 

Each  year,  the  Foundation  offers, 
normally  during  July  a  four-week 
graduate-level  Institute  on  the 
principles,  framing,  ratification,  and 
implementation  of  the  United  States 
Constitution  at  an  accredited  university 
in  the  Washington,  DC  area.  The 
Institute  is  an  integral  part  of  each 
fellowship. 


normally  during  the  summer  following 
the  Fellow's  commencement  of  graduate 
study  under  a  fellowship. 

§  2400.72    Contents  of  Institute. 

The  principal  element  of  the  Institute 
is  a  graduate  histor>'  course,  "The 
Origins  of  Constitutional  Government  in 
the  United  States,  1763-1803."  Other 
components  of  the  Institute  include 
study  visits  to  sites  associated  with  the 
lives  and  careers  of  members  of  the 
founding  generation  and  exposure  to 
advanced  teaching  methods. 

§  2400.73    Allowances  and  institute  costs. 

For  their  participation  in  the  Institute. 
Fellows  are  paid  an  allowa.ice  from 
non-federal  sources  to  help  offset 
income  foregone  by  their  required 
attendance.  The  Foundation  also  funds 
the  costs  of  the  Institute  and  Fellows' 
round-trip  transportation  to  and  from 
the  Institute  site.  The  costs  of  tuition, 
required  fees,  books,  room,  and  board 
entailed  by  the  Institute  will  be  paid  for 
by  the  Foundation  directly  but  may  be 
offset  against  fellowship  award  limits  if 
the  credits  earned  for  the  Institute  are 
included  within  the  Fellows'  degree 
requirements. 

§2400.74    Institute  accreditation. 

The  Institute  is  accredited  for  six 
graduate  credits  by  the  university  at 
which  it  is  held.  It  is  expected  that  the 
universities  at  which  Fellows  are 
pursuing  their  graduate  study  will,  upon 
Fellows'  satisfactor}'  completion  of  the 
Institute,  accept  these  credits  upon 
transfer  from  the  university  at  which  the 
Institute  is  held  in  fulfillment  of  the 
minimum  number  of  credits  required  for 
Fellows'  graduate  degrees.  Satisfactory' 
completion  of  the  Institute  will  fulfill 
six  of  the  Foundation's  12  credits  of 
required  graduate  study  of  the  history 
and  development  of  the  Constitution. 
Fellows,  with  the  Foundation's 
assistance,  are  strongly  encouraged  to 
make  good  faith  efforts  to  have  their 
universities  incorporate  the  Institute 
into  their  course  programs  and  accept 
the  6  Institute  credits  toward  the 
minimum  number  of  credits  required  for 
their  master's  degrees. 
Paul  A.  Yost.  Jr.. 

President,  fames  Madison  Memorial 

Fellowship  Foundation. 

(FR  Doc.  94-6410  Filed  4-6-94;  8:45  am) 
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§2400.71 
institute. 


Fellows'  participation  In 


Each  Fellow  is  required  as  part  of  his 
or  her  fellowship  to  attend  the  Institute. 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  552 
[Docket  No.  94-07] 

Financial  Reporting  Requirements  and 
Rate  of  Return  Methodology  in  the 
Domestic  Offshore  Trades 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  financial 
reporting  requirements  and  rate  of 
return  methodology  applicable  to 
vessel-operating  common  carriers  by 
water  in  the  domestic  offshore  trades  to 
discontinue  use  of  the  comparable 
earnings  test  in  determining  the 
reasonableness  of  a  carrier's  return  on 
rate  base.  In  its  place,  the  Commission 
proposes  to  use  the  weighted  average 
cost  of  capital  methodology.  In  addition, 
the  Commission  proposes  to  amend  its 
rules  pertaining  to  the  treatment  of 
insurance  expenses,  accumulated 
deferred  taxes  and  the  Capital 
Construction  Fund  for  purposes  of 
calculating  a  carrier's  rate  base.  The 
proposed  rule  addresses  a  number  of 
shipper  and  carrier  concerns  regarding 
the  Commission's  current  rate  of  return 
methodology  and  would  align  the 
Commission's  ratemaking 
methodologies  more  closely  with  those 
used  by  numerous  other  regulatory 
agencies.  The  intent  is  to  improve  the 
Commission's  methodology  for 
evaluating  the  reasonableness  of  rates 
filed  by  carriers  in  the  domestic  offshore 
trades  and  for  acquiring  the  data  that  are 
essential  to  that  evaluation. 

DATES:  Comments  due  June  6,  1994. 
ADDRESSES:  Comments  (original  and 
fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NVV..  Washington  DC  20573-0001,  202- 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Kwiatkowski,  Bureau  of 
Trade  Monitoring  and  Analysis, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW., 
Washington  DC  20573-0001,  202- 
523-5790. 
C.  Douglass  Miller,  Office  of  the  General 
Counsel,  Federal  Maritime 
Commission,  800  North  Capitol 
Street,  NW.,  Washington  DC  20573- 
0001, 202-523-5740. 
SUPPLEMENTARY  INFORMATION:  On  March 
11, 1993,  the  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
published  a  final  rule  in  Docket  No.  91- 


51,  Financial  Reports  of  Common 
Carriers  by  Water  in  the  Domestic 
Offshore  Trades,  which  amended  the  • 
provisions  under  which  carriers  could 
obtain  waivers  of  certain  financial 
reporting  requirements.  58  FR  13414. 
(1993)  ("Docket  No.  91-51").  The 
Commission  stated  that  it  intended 
"*  •  *  to  turn  its  attention,  separately, 
to  the  numerous  other  substantive 
changes  to  46  CFR  part  552  that  have 
been  suggested  in  this  proceeding."  Id. 
at  13417.1  In  this  regard,  the 
Commission  conducted  an  extensive 
review  of  part  552  to  assess  the  need  for 
changes  to  its  financial  reporting 
requirements  and  rate  of  return 
methodology  in  the  domestic  offshore 
trades. 

Based  on  its  review,  the  Commission 
has  determined  that  several  issues 
regarding  the  adequacy  and 
appropriateness  of  various  aspects  of  its 
present  regulations  should  be 
addressed.  The  issues  on  which  the 
Commission  is  proposing  changes  to 
existing  regulations  include: 

•  The  FMC's  methodology  for 
computing  an  allowable  rate  of  return 
on  rate  base. 

•  The  treatment  of  deferred  taxes  and 
the  Capital  Construction  Fund  for  rate 
base  purposes. 

•  The  definition  of  working  capital. 
Each  of  these  issues  is  discussed  in 

turn  below. 2  Also  discussed  are  the 
rules  governing  the  allocation  of  assets 
and  expenses,  but  no  changes  are 
proposed. 

Computing  an  Allowable  Rate  of  Return 
on  Rate  Base 

/.  The  Allowable  Hate  of  Return  Should 
Equal  the  Cost  of  Capital 

The  fundamental  objective  when 
using  a  rate  of  return  on  rate  base 
method  of  regulation  is  to  set  a 
regulated  firm's  maximum  allowable 
rate  of  return  on  rate  base  equal  to  the 
regulated  firm's  cost  of  capital.  The  cost 
of  capital,  sometimes  referred  to  by 
economists  as  "the  opportunity  cost  of 
capital"  or  "the  required^  rate  of  return," 
is  the  minimum  rate  of  return  necessary 
to  attract  capital  to  an  investment.  It  is 
the  expected  rate  of  return  prevailing  in 
capital  markets  on  alternative 


investments  of  equivalent  risk.3  The 
bases  for  setting  the  allowable  rate  of 
return  equal  to  the  cost  of  capital  are 
legal  and  economic. 

A.  Legal  Rationale 

Two  landmark  Supreme  Court  cases 
defined  the  legal  principles  underlying 
rate  of  return  regulation  and  provided 
the  notion  of  a  fair  rate  of  return.  The 
two  cases,  Bluefield  Water  Works  & 
Improvement  Co.  v.  Public  Service 
Commission  of  West  Virginia,  262  U.S. 
679  (1923)  and  Federal  Power 
Commission  v.  Hope  Natural  Gas 
Company,  320  U.S.  391  (1944), 
established  that  investors  in  companies 
subject  to  rate  regulation  must  be 
allowed  an  opportunity  to  earn  returns 
sufficient  to  attract  capital  and 
comparable  to  those  they  would  expect 
from  investments  in  other  firms  for 
incurring  the  same  amount  of  risk,  and 
that  revenues  must  not  only  cover 
operating  expenses,  but  capital  costs  as 
well. 

B.  Economic  Rationale 

The  economic  rationale  for  setting  the 
allowable  rate  of  return  of  a  regulated 
enterprise  equal  to  its  cost  of  capital  is 
that  the  regulated  firm's  customers  will 
thereby  pay  the  lowest  cost  for  service 
in  the  long  run.*  For  example,  if  a 
regulator  sets  the  allowable  rate  of 
return  above  the  cost  of  capital,  the 
firm's  stockholders  will  realize  earnings 
in  excess  of  those  they  could  earn  on 
alternative  investments  of  comparable 
risk.  Such  excess  earnings  are  paid  for 
by  the  firm's  customers  in  the  form  of 
prices  higher  than  those  that  they  would 
otherwise  be  required  to  pay.  If,  on  the 
other  hand,  a  regulator  sets  the 
allowable  rate  of  return  below  the  cost 
of  capital,  stockholders  will  realize 
earnings  less  than  they  could  on 
alternative  investments  of  comparable 
risk.  In  the  short  run,  the  firm's 
customers  may  benefit  because  they  pay 
prices  lower  than  those  they  would 
otherwise  be  required  to  pay.  In  the  long 


'  In  its  Advance  Notice  of  Proposed  Rulemaking 
issued  in  Docket  No.  91-51.  56  FR  57298.  the 
Commission  had  solicited  comments  and 
information  from  the  public  on  issues  which  could 
be  addressed  in  a  proposed  rule  concerning 
substantive  guidelines  for  determining  what 
con»litutes  a  just  and  reasonable  rate  of  return  or 
profit  for  common  carriers  by  water  in  the  domestic 
offshore  trades. 

2  Copies  of  the  proposed  new  schedules  for 
collecting  the  data  required  under  the  proposed 
regulations  are  available  from  the  Secretary,  Federal 
Maritime  Commission. 


>  A.  Lawrence  Kolbe,  fames  A.  Reed.  Jr..  and 
George  R.  Hall.  T/ie  Cost  of  Capital,  3rd  Printing. 
The  MIT  Press,  Cambridge,  Massachusetts,  1986,  p. 
13. 

*  Setting  the  allowable  rate  of  return  equal  to  the 
cost  of  capital  also  ensures  that  society's  supply  of 
capital  is  used  most  productively.  Because  capital 
markets  are  considered  to  be  highly  competitive. 
the  cost  of  new  capital  is  an  accurate  gauge  of  that 
capital's  value  in  alternative  uses.  When  the 
allowable  rale  of  return  is  greater  than  the  cost  of 
capital,  investors  will  supply  too  much  capital  to 
a  regulated  firm,  thereby  diverting  capital  from 
alternative  investments  where  it  could  be  more 
productive.  Conversely,  when  the  allowable  rale  of 
return  is  less  than  the  cost  of  capital,  investors  will 
supply  loo  little  capital  to  a  regulated  firm.  lh«-eby 
allocating  funds  to  less  productive  investments. 
Such  a  misallocation  of  resources  represents  a 
welfare  loss  for  society  as  a  whole. 
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run.  however,  the  firm's  stockholders 
will  be  unwilling  to  continue  to  invest 
their.funds.  and  the  firm  will,  therefore, 
lack  the  requisite  financial  capital  for 
maintaining  and  augmenting  the  firm's 
physical  plant  and  equipment. 
Customers,  in  turn,  will  be  supplied 
with  a  lesser  quantity  and/or  quality  of 
service. 

C.  Methodologies 

The  Commission  uses  a  version  of  the 
Comparable  Earnings  Test  ("CET")  to 
determine  the  reasonableness  of  rates  of 
return.  The  carrier's  projected  rate  of 
return  ((net  income  after  taxes  +  interest 
expense)/rate  base  s)  is  compared  with 
the  rate  of  return  on  total  capital  earned 
by  U.S.  manufacturing  firms  over  an 
extended  period  of  time — the 
benchmark  rate  of  return.  Where 
appropriate,  adjustments  are  made  to 
the  benchmark  for  current  trends  in 
rates  of  return,  the  cost  of  money  and 
relative  risk. 


However,  most  regulatory  agencies 
use  the  Weighted  Average  Cost  of 
Capital  ("WACC")  methodology  to  set 
allowable  rates  of  return,  including,  for 
example  the  Federal  Energy  Regulatory 
Commission,  the  Interstate  Commerce 
Commission  ("ICC"),  the  Federal 
Communications  Commission,  and  the 
Maryland  Public  Service  Commission. 
Indeed,  the  most  recent  yearbook 
published  by  the  National  Association 
of  Regulatory  Commissioners  shows  that 
virtually  every  state  regulatory 
commission  in  the  U.S.  uses  some 
variation  of  the  WACC."  Further,  current 
economic  literature  recognizes  the 
WACC  approach  as  the  most  generally 
accepted  method  of  setting  allowable 
rates  of  return. 

The  WACC  approach  recognizes  that 
there  are  several  methods  by  which  a 
firm  may  raise  capital  and  each  has  its 
attendant  cost.  Typically,  the  total 
capital  of  a  firm  has  come  from  three 
different  sources,  long-term  debt, 

Calculation  of  WACC  i" 


preferred  stock''  and  common-stock 
equity.  Thus,  the  total  capital  of  a  firm 
may  have  a  debt  component,  a  preferred 
stock  component  and  a  common-stock 
equity  component.  Under  the  WACC 
methodology."  the  cost  of  each  of  these 
components  is  calculated  separately  and 
weighted  by  the  proportion  the 
component  is  to  the  total  capital  of  the 
firm.-* 

To  illustrate  the  calculation  of  the 
WACC,  consider  a  hypothetical 
regulated  company  that  has  total 
invested  capital  of  $100  million, 
consisting  of  S25  million  of  long-term 
debt,  $15  millon  of  preferred  stock,  and 
$60  million  of  common-stock  equity. 
Assume  that  the  firm's  cost  of  long-term 
debt  is  7  percent,  cost  of  preferred  stock 
is  9  percent,  and  cost  of  common-stock 
equity  is  12  percent.  Further,  assume 
that  the  firm  operates  in  a  world  where 
corporate  taxes  do  not  exist.  The  WACC 
for  this  firm  is  calculated  as  follows: 


Cap-tal  component 


Long-term  debt  

Preferred  stock  

Common-stock  equity 


Total 


Amount 

(millions  of 

dollars) 


25 
15 
60 


100 


Proportion 
(percent) 


25 
16 
60 


100 


1"  The  algebraic  expression  for  the  overall  cost  of  capital  or  the  WACC.  is  as  follows  (ignoring  taxes): 


Cost 
(percent) 


7 

9 

12 


WACC 
(percent) 


1.75 
1.35 
7.20 


10.30 
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wlifre: 

Ko  is  the  regulated  firm's"(  ost  of  lor.j;- 

term  debt  capital: 
Kp  i:i  the  regulated  firm's  cost  of 

preferred  stock  capital; 
K^.  is  the  regulated  firm's  cost  of 

common-stock  equity  capital; 
D  is  the  value  of  the  regulated  firm's 

long-term  de'ot  outstanding; 
P  is  the  value  of  the  regulated  firm's 

preferred  stock  outstanding;  and 
E  is  the  value  of  the  regulated  firm's 

common-stock  equity  outstandim^ 
Thus,  given  the  a.ssumptions  of  this 
example,  the  WACC  is  10.30  percent. 
The  allov.able  rate  of  return  for  this 


5  Rale  base  is  a  carrier's  inveslmpnt  in 
Commission-rcgiilaied  aclivities.  It  consists  of 
investments  in  vessels  less  accumulated 
depreciation,  other  properly  and  equipment  less 
accumulated  depreciation,  and  working  capital. 

'■See  "Table  47 — Agency  Authority  Over  Rale  Of 
Return— All  Utilities."  in  Utility  Regulatory  Policy 
in  the  United  States  and  Canada  Compilation  1992- 
1993.  National  Association  of  Utility  Regulatory 
Commissioners  ("NARUC").  Washington  D.C.," 
1093.  pp.  110-111. 


hypothetical  company  should,  therefore, 
be  set  at  10.30  percent,  which  would 
provide  the  firm  with  the  opportunity  to 
earn  revenues  sufficient  to  .service  the 
company's  overall  co.sf  of  capital." 

The  costs  of  long-term  debt  and 
preferred  stock  capital  may  be 
calculated  with  relative  precision.  For 
the  debt  component,  this  is  done  by 
computing  the  actual  total  annual  fixed 
clinrges  on  long-term  debt  for  all  issues, 
including  any  amortized  discount  or 
premium  and  issuance  expense.  The 
total  annual  fixed  charges  are  then 
divided  by  the  actual  total  value  of  long- 


'  I'rpfcrence  stock,  also  knovm  as  prior-proforred 
stock,  is  preferred  stock  that  has  a  higher  claim  than 
other  issues  of  preferred  stock  on  dividends  and 
ii.vscls  in  liquidation. 

"  Charles  E.  Phillips.  Jr..  The  Regulation  of  Public 
Utilities.  3rd  ed  .  Public  Utilities  Reports.  Inc.. 
Arlington,  Virginia.  1993.  p.  388. 

«  Short  term  debt  that  has  become  a  permanent 
portion  of  the  regulated  firm's  financing  is  also 
included  in  the  computation.  Deferred  taxes  are 


term  debt  out.standing  for  ail  issues  in 
order  to  arrive  at  the  cost  of  debt  stated 
as  a  pert  e^itage.  For  example,  if  the 
CTmiia!  fixed  charges  on  long-term  debt 
are  Si. 750. 000  and  the  total  long-ter.m 
debt  outs!andin<4  is  S2.t  niillion.  the  cost 
of  debt  would  be  7  per<:ent  (51,730,000/ 
S2.T  miliion^.Or). 

The  cort  of  prefe.ned  stu(  k  is 
calcul.Ttcd  in  similar  fashion.  Theadual 
total  aniiu.'il  dividend  requirements  on 
the  preferred  stock  for  all  issues  is 
divided  by  the  actual  total  value  of 
preferred  stock  outstanding  for  all  issues 
in  order  to  arrive  at  the  co.st  of  preferred 


incliided  at  zero  cci'.t  (i,r.lfss  they  hdvp  been 
deducted  from  rate  Ijase) 

II  In  reality,  a  regula'ed  fi.-m  typically  does  pay 
taxes,  and  the  WACC  must  bo  adjusted  to  arrive  at 
a  final  number  for  an  allowable  rate  of  return.  Such 
adjustment  is  made  by  calculating  the  WACC  on  a 
before-tax  basis  ("DTWACC").  The  BTWACC  is 
described  in  detail  later. 
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stock  stated  as  a  percentage.  For 
example,  if  the  actual  total  annual 
dividend  requirements  amounted  to 
$1,350,000  and  the  total  value  of 
outstanding  preferred  stock  is  $15 
million,  the  cost  of  preferred  stock 
would  be  9  percent  ($1.350.000/$15 
million=.09). 

The  calculation  of  the  cost  of  common 
stock  equity  capital,  the  third 
component  of  the  WACC.  is  more 
difficult.  Commonly  used  methods  are 
the  Discounted  Cash  Flow  ("DCF").  the 
Capital  Asset  Pricing  Model  ("CAPM") 
and  the  Risk  Premium  ("RP").  Each  of 
these  models  is  based  on  market 
variables  (e.g.,  stock  market  prices  and 
bond  yields)  which  reflect  the 
expectations  of  investors  in  capital 
markets.  More  specifically,  the  DCF, 
CAPM  and  RP  models  are  constructed 
under  the  generally  accepted 
assumption  that  a  company's  stock 
market  price  at  any  moment  in  time 
reflects  completely  investors'  current 
expectations.  Because  these  market- 
based  models  are  designed  to  reflect  the 
expectations  of  investors,  and  because  a 
company's  cost  of  capital  is  defined  as 
the  rate  of  return  expected  by  investors 
on  alternative  investments  of  equivalent 
risk,  the  WACC  framework 
implemented  through  the  use  of  such 
models  will,  in  general,  equate  the 
allowable  rate  of  return  with  the  cost  of 
capital. 

II.  The  Commission 's  Comparable 
Earnings  Test  Compared  to  the  WACC 

A.  Theoretical  Issues 

The  Commission  has  used  its 
variation  of  the  CET  in  a  number  of  rate 
investigations.  Commission  orders 
adjudicating  the  reasonableness  of  rate 
increases  under  the  CET  have  been 
repeatedly  upheld  by  the  courts.  E.g.. 
Matson  Navigation  Company,  Inc.  v. 
FMC.  959  F.2d  1039  (D.C.  Cir.  1992); 
and  Puerto  Rico  Maritime  Shipping 
Authority V.  FMC.  678  F.2d  327  (DC. 
Cir.),  cert,  denied,  459  U.S.  906  (1982). 
However,  the  Commission's  CET  does 
present  a  theoretical  shortcoming 
compared  to  the  WACC  method,  in  that 
it  is  unlikely  to  equate  the  allowable 
rate  of  return  with  the  cost  of  capital, 
because  it  uses  historical  accounting 
data  to  calculate  an  average  book 
value  '2  rate  of  return  that  the  regulated 
carrier  should  be  allowed. 

The  accounting  rate  of  return  for  a 
company  is  not  equivalent  to  the  firm's 
true  economic  rate  of  return  because 
accounting  and  economic  concepts  of 
income  and  value  are  substantially 
different.  Accounting  numbers  are 


derived  on  the  basis  of  generally 
accepted  accounting  principles  while 
economics  specifies  the  use  of 
opportunity  costs.  This  difference  is 
particularly^acute  when  the  economy  is 
characterized  by  high  and  variable  rates 
of  inflation.  For  example,  accountants 
define  asset  values  in  terms  of 
acquisition  or  historical  costs  while 
economists  define  asset  values  on  the 
basis  of  market  values  or  replacement 
costs.  This  distinction  effects  both  the 
income  statement  as  well  as  the  balance 
sheet.  Consequently,  an  accounting- 
based  rate  of  return  methodology  such 
as  the  Commission's  CET  does  not 
adequately  measure  a  regulated  carrier's 
true  cost  of  capital.  In  Docket  No.  91- 
51.  the  State  of  Hawaii  noted  the 
problems  associated  with  using 
accounting  data  and  criticized  the 
Commission's  CET  for  being  accounting- 
based  and  not  market-based. 

Several  empirical  tests  have 
demonstrated  that  there  is  a  large 
discrepancy  between  accounting  rate  of 
return  and  true  economic  return." 
These  studies  also  demonstrate  that 
biases  inherent  in  book  returns  are 
systematic,  and  that  these  biases  do  not 
cancel  out  by  averaging  across 
companies.  Furthermore,  the  type  and 
magnitude  of  bias  for  regulated  firms  are 
different  than  those  of  unregulated  firms 
contained  in  the  comparable  risk  group 
of  firms  selected  in  applying  the 
Commission's  CET  method. !■» 

B.  Practical  Issues 

The  WACC  approach  also  presents 
some  important  technical  advantages. 
First,  the  WACC  uses  the  actual  long- 
term  interest  expense  currently 
provided  by  a  regulated  carrier  to 
compute  the  company's  cost  of  long- 
term  debt  capital,  while  the 
Commission's  CET  uses  an  estimate  of 
a  carrier's  long-term  interest  expense 
based  on  moving  averages  of  Baa-rated 
corporate  bond  yields  in  computing  an 
allowable  rate  of  return  on  rate  base.  By 
definition,  a  firm's  actual  long-term 
interest  expense  is  more  accurate  than 
an  estimate  of  that  expense.  In  its 
comments  in  Docket  No.  91-51,  the 


'J  Book  value  means  the  value  at  which  an  asset 
is  canied  on  a  balance  sheet. 


"  See.  for  example,  Franklin  M.  Fisher  and  John 
J.  McGowan.  "On  the  Misuse  of  Accounting  Rates 
of  Return  to  Infer  Monopoly  Fronts,"  73  Am.  Econ. 
Rev.  82-97,  March  1983;  and  Richard  Brealy  and 
Stewart  C.  Myers,  Principles  of  Corporate  Finance, 
New  York:  McGraw-Hill,  Chapter  12,  1981. 

'*  Regulators  (including  the  FMC)  commonly  set 
rate*  on  the  basis  Of  a  book  value  rate  base.  In  such 
instances,  the  economic  (i.e.,  market)  value  of  a 
regulated  Tinn  will  tend  to  be  closer  to  its  book 
value  in  comparison  to  the  economic  values  and 
book  values  of  the  unregulated  firms  contained  in 
the  proxy  grcjp.  The  book  returns  of  the 
unr»gulated  firms  are.  therefore,  likely  to  be 
substantially  more  biased  than  those  of  the 
regulated  firm  under  consideration. 


State  of  Hawaii  stated  that  the 
Commission's  CET  introduces 
imprecision  into  the  calculation  by 
requiring  that  parties  substitute  a  proxy 
for  carrier  interest  expense  as  a 
component  of  the  carrier's  rate  of  return, 
although  this  component  is  known  and 
subject  to  verification. 

Second,  the  WACC,  when 
implemented  properly,  ensures  that  the 
regulated  carrier  will  be  allowed  a 
return  on  rate  base  that  is  large  enough 
to  ensure  that  the  carrier  will  have  the 
opportunity  to  earn,  at  a  minimum, 
revenues  that  are  sufficient  to  cover  its 
embedded  (actual  historical)  cost  of 
debt.  Assuming  that  debt  capital 
financing  is  less  expensive  than 
preferred  stock  and  common-stock 
equity  capital  financing,  when  the 
known  cost  of  long-term  debt  is 
weighted  by  the  regulated  company's 
proportion  of  long-term  debt  capital 
outstanding,  and  then  added  to  the 
firm's  cost  of  preferred  stock  weighted 
by  the  firm's  proportion  of  preferred 
stock  capital  outstanding  and  the  firm's 
cost  of  common-stock  equity  capital 
weighted  by  the  firm's  proportion  of 
common-stock  equity  capital 
outstanding,  the  resulting  sum  [i.e.,  the 
WACC)  can  be  no  less  than  the  cost  of 
the  firm's  embedded  cost  of  debt.  Such 
a  guarantee  is  not  available  under  the 
Commission's  CET,  as  Matson 
Navigation  Company,  Inc.  ("Matson"), 
has  pointed  out.  For  example,  if  the 
long-term  interest  expense  estimate, 
derived  on  the  basis  of  a  moving  average 
of  historical  Baa  corporate  bond  yields, 
is  not  representative  of  the  actual  long- 
term  interest  expense  of  the  regulated 
carrier,  or  if  the  historical  financial  data 
reflecting  the  financial  picture  of  the 
benchmark  group  of  firms  are  not 
representative  of  the  regulated  carrier's 
financial  position,  then  the  regulated 
carrier's  calculated  allowable  rate  of 
return  on  rate  base  could  fall  short  of  its 
embedded  cost  of  debt. 

Third,  the  Commission's  CET  has 
proved  difficult  to  apply  in  the  case  of 
the  Puerto  Rico  Maritime  Shipping 
Authority  ("PRMSA"),  which  has  a 
capital  structure  composed  entirely  of 
long-term  debt  and  by  law  is  not 
required  to  pay  taxes.  On  the  other 
hand,  the  WACC  can  be  used  effectively 
to  establish  an  appropriate  allowable 
rate  of  return  for  such  a  carrier.  The 
WACC  is  computed  for  such  a  carrier  by 
weighting  the  cost  of  long-term  debt 
near  or  equal  to  one,  the  cost  of 
preferred  stock  near  or  equal  to  zero, 
and  the  cost  of  common-stock  equity 
near  or  equal  to  zero,  and  setting  the 
corporate  tax  rate  equal  to  zero.  The 
WACC  can  be  used  effectively  to 
compute  an  accurate  estimate  of  the 
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overall  cost  of  capital  and.  in  turn,  to 
establish  an  appropriate  allowable  rate 
of  return  for  a  regulated  carrier  that  is 
financed  exclusively  or  almost 
completely  by  long-term  debt  '^  and  is 
tax-exempt,  because  it  distinguishes 
between  such  a  carrier  and  one  that  is 
financed  with  substantial  amounts  of 
common-stock  equity  and  is  not  tax- 
exempt.  In  its  comments  in  Docket  No. 
91-51.  PRMSA  observed  that  the 
Commission's  CET  makes  no  such 
distinction  because  it  uses  as  a 
benchmark  for  every  regulated  carrier, 
regardless  of  actual  capital  structure  or 
tax  status,  a  typical  firm  financed  with 
a  relatively  balanced  mixture  of  long- 
term  debt  and  common-stock  equity 
capital,  and  is  not  tax-exempt. 

Lastly,  the  VVACC  methoci  typically 
uses  a  number  of  different  methods  to 
calculate  the  regulated  firm's  cost  of 
common-stock  equity  capital.  This 
yields  several  different  estimates  of  the 
firm's  WACC  providing  a  regulatory 
commission  with  a  range  of  numbers 
from  which  a  single  number 
representing  an  allowable  rate  of  return 
on  rate  base  can  be  chosen.  This 
minimizes  the  possibility  that  the 
allowable  rate  of  return  will  be  distorted 
by  inappropriate  subjective  judgements 
or  by  extraordinary  economic 
conditions  existing  during  the  time 
period  used  to  measure  that  return.  By 
comparison,  the  Commission's  CET 
produces  a  single  measure  of  an 
allowable  rate  of  return. 

On  the  basis  of  its  review,  the 
Commission  has  determined  to  propose 
the  use  of  the  WACC  methodology  to 
evaluate  the  reasonableness  of  a  carrier's 
rates  in  the  domestic  offshore  trades. 
The  Commission  believes  that  the 
VVACC  approach  set  forth  in  the 
proposed  rule  represents  a  substantial 
improvement  over  the  existing 
methodology  and  addresses  the 
criticisms  voiced  in  comments  in 
Docket  No.  91-51.  We  now  turn  to  the 
proposed  rule. 

///.  Estimating  the  Weighted  Average 
Cost  of  Capital 

A.  Capital  Structure 

The  first  step  in  calculating  the 
WACC  is  to  determine  an  appropriate 
capital  structure  {i.e.,  the  proportions  of 
long-term  debt,  preferred  stock,  and 
common-stock  equity  capital  issued  by 
a  firm  to  finance  its  operations)  for  the 
regulated  firm.  There  are  two  important 
issues  that  may  have  to  be  resolved.  The 


first  is  whether  to  calculate  the  WACC 
using  a  "typical"  or  "ideal"  capital 
structure  as  some  regulatory 
commissions  do.  or  the  actual  capital 
structure  or  that  expected  in  the  near 
future,  as  others  do.  The  second  issue 
concerns  the  situation  where  the 
regulated  company  is  a  subsidiary  of  a 
parent  company.  The  issue  is  whether  to 
use  the  capital  structure  of  the 
subsidiar>'  or  that  of  the  consolidated 
system  (j.e.,  the  parent  company  and  all 
of  its  subsidiaries)  in  computing  the 
WACC. 

1.  Hypothetical  Versus  Actual  Capital 
Structure.  The  WACC  may  be  much 
lower  when  the  proportion  of  debt 
contained  in  a  company's  capital 
structure  is  relatively  high  compared  to 
common-stock  equity.  This  is  because 
the  interest  rate  on  debt  is  usually  much 
lower  than  the  cost  of  common-stock 
equity."'  In  addition,  debt  costs  the  firm 
and  the  ratepayer  less  than  equity 
because  equity  earnings  are  subject  to 
income  taxes  and  debt  is  not.  The 
revenue  that  a  company  is  allowed  to 
earn  on  its  common-stock  equity  is 
increased  by  amounts  added  to  that 
revenue  for  the  purpose  of  paying 
income  taxes.  By  contrast,  since  interest 
is  deductible  for  income  tax  purposes, 
earnings  to  cover  debt  costs  are 
computed  before  any  income  tax 
calculations,  and  are  not  subject  to 
income  tax.  Consequently,  within  limits 
determined  by  such  factors  as  the  risk 
of  a  business,  the  WACC  may  be  lower 
and  ratepayers  may  pay  less  when  the 
-  firm  employs  a  relatively  large 
proportion  of  debt  than  when  it  uses  a 
relatively  large  proportion  of  equity. 
Given  this  differential,  some  regulatory 
commissions  compute  the  WACC  using 
what  they  believe  to  be  the  "typical,"  or 
"ideal."  capital  structure  without  regard 
to  the  actual  capitalization  of  the 
regulated  company  in  question.  Other 
regulatory  commissions  base  their 
VVACC  estimates  on  either  the  actual 
capital  structure,  or  that  expected  in  the 


"  A  proHtable  firm  will  generally  have  at  least 
some  amount  of  common-stock  equity  capital  in  its 
capital  structure  because  such  a  firm  will  usually 
have  an  Internal  source  of  such  capital  in  the  form 
of  retained  earnings. 


'•There  are  two  reasons  for  this:  (1)  debtholders 
have  priority  over  equityholders  as  to  the  remaining 
assets  of  the  fimi  in  the  event  that  the  firm  is 
liquidated;  and  (2)  debtholders  must  be  paid  their 
contractual  level  of  interest  (/.e..  their  coupon 
payment]  before  equityholders  receive  any 
compensation  (i.e..  dividend  payments].  A 
company  may  reduce  or  eliminate  dividend 
|>ayments  to  equityholders  in  the  event  that  it  is 
under  financial  strain.  However,  it  Is  far  less  likely 
that  coupon  payments  will  be  eliminated  because 
this  could  result  in  bankruptcy  if  the  firm  does  not 
take  corrective  action.  Equityholders,  therefore, 
require  a  higher  return  than  do  debtholders. 
Consequently,  it  costs  a  firm  more  to  issue 
common-stock  equity  than  it  does  to  issue  debt.  The 
more  expensive  common-stock  equity  financing 
could  be  borne  by  ratepayers  in  the  form  of  higher 
rates. 


near  future  when  rates  to  be  decided 
will  be  in  effect. 

There  are  strong  reasons  for  using  a 
regulated  carrier's  actual  or  expected 
capital  structure  rather  than  the 
alternative  of  a  hypothetical  or  ideal 
capital  structure  in  calculating  the 
carrier's  WACC.  First,  a  regulated 
company's  current  capital  structure 
could  be  the  product  of  decisions  that 
were  logical  and  efficient  at  the  time 
they  were  made,  although  a  different 
capitalization  might  be  consistent  with 
a  lower  VVACC  at  the  time  of  a  rate 
investigation  and  hearing.  Although 
hindsight  is  always  more  accurate  than 
foresight,  a  company  must  make 
financial  decisions  based  on  an 
evaluation  of  the  present  and 
projections  of  future  conditions,  i^ 
Second,  using  a  hypothetical  or  typical 
capital  structure  substitutes  an  estimate 
of  what  the  WACC  would  be  under 
conditions  that  do  not  exist  for  what  it 
actually  is  or  will  soon  be  under  existing 
conditions.'** 

Accordingly,  the  Commission's 
proposed  rule  specifies  the  use  of  a 
regulated  domestic  offshore  carrier's 
expected  capital  structure  in  computing 
the  carrier's  WACC.  The  proposed  rule 
stipulates  the  use  of  the  expected  rather 
than  the  actual  capital  structure  because 
the  Commission  uses  a  future  instead  of 
a  historic  test  year. 

2.  Subsidiary  Versus  Consolidated 
Capital  Structure.  Where  a  regulated 
company  is  a  wholly  owned  subsidiary 
which  obtains  its  common-stock  equity 
capital  through  a  parent  company, 
regulators  often  use  the  capital  structure 
of  the  consolidated  system  (i.e..  the 
parent  company  and  all  of  its 
subsidiaries)  in  computing  the  VVACC. 
The  consolidated  capital  structure  is  an 
appropriate  capitalization  to  use  in 
calculating  a  regulated  subsidiary's 
WACC  when:  (1)  No  substantial 
minority  interest  in  the  subsidiary  exists 
(i.e..  the  regulated  subsidiary  is  wholly- 
owned  by  a  parent  company  or  nearly 
so),  and  (2)  the  risks  are  similar  between 
the  parent  and  subsidiary. is  In  such  a 


''Charles  E.  Phillips,  supra  note  4.  at  390. 

"•  lames  C  Bonbright.  Albert  L  Danielsen.  and 
David  R.  Kamerschen,  Pnnciples  of  Public  Utility 
Fates.  2nd  ed..  I»ublic  Utilities  Reports.  Inc.. 
Arlington.  Virginia.  1988.  p.  309. 

""The  use  of  the  consolidated  capital  structure 
differs  from  the  "double  leverage"  concept  used  by 
some  expert  witnesses.  The  latter  approach  uses  the 
parent  company's  WACC  as  a  measure  of  the 
subsidiary's  cost  of  common-stock  equity  capital 
along  with  the  subsidiary's  capital  structure,  the 
subsidiary's  cost  of  preferred  stock,  and  the 
subsidiary's  cost  of  debt.  Those  that  favor  the  use 
of  such  a  method  cite  the  advantage  of  using  the 
actual  data  of  the  subsidiary  for  which  an  allowable 
rate  of  return  is  being  computed.  The  merits  of  the 
approach  are  highly  debauble.  however,  since  it 
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.situation,  investors"  appraisals  of  the 
parent  company's  common  stoclc  are 
thought  to  represent  the  best  measure  of 
the  current  cost  of  common-stock  equity 
•o  the  subsidiary. 2o  When  the 
consolidated  capital  structure  is  used, 
the  consolidated  .system's  cost  of 
common-stock  eqiiity  'Capital  (issued  by 
the  parent  company),  the  consolidated 
system's  cost  of  preferred  sto«:k,  and  the 
consolidated  system's  cost  of  lono-term 
debt,  rather  than  the  r««pective  capital 
component  costs  of  the  regulated 
subsidiary,  are  also  used  because  the 
consolidated  capital  stnicture  directly 
affects  the  capital  component  costs  of 
the  consolidated  system  and  not  those 
of  the  subsidiary.^!  The  use  of  the 
regulated  subsidiary's  capital 
component  costs  is  inconsistent  with 
the  use  of  the  consoUdated  system's 
capital  structure  and  could,  therefore, 
distort  the  WACC  estimate  obtained  for 
the  regulated  subsidiary. 

The  use  of  the  consolidated  capital 
structure  is  not  correct,  however,  when 
a  substantial  minority  interest  in  the 
rej^ulated  subsidiary  exists,  or  when  the 
regulated  subsidiary's  risk  differs 
substantially  from  that  of  the  parent 
company.  The  appropriate  approatJi  in 
this  situation  is  to  ignore  the  parent- 
subsidiary  relationship  and  to  estimate 
the  subsidiar>''s  WACC  using  the 
subsidiary's  own  capital  structure  and 
cnpitai  component  costs.  This  method, 
referred  to  as  the  "stand  alone"  or 
"subsidiary  approa(;h, "  recognizes  the 
subsidian,'  as  an  independent  operating 
company,  and  its  cost  of  common-stock 
e<)uity  capital  is  inferred  as  the  cost  of 
common-sto<:k  equity  of  firms  having 
risk  comparable  to  that  of  the 


(ould  produce  an  estirnate  of  the  cost  of  common 

slotk  fK^uity  c.tpilal  for  t.ha  r<>j<ulal«i  »u  JsiJiarv  Ihot 
is  lowfT-  Ih.in  the  opporlujiity  cost  v!  ya<  h  <.ip!!al 
wii-'n  iha  lubsicii.-iry  is  .morp  n'.ky  rhdn  tho  parrnt. 
.i.-,,i  .111  fitimdtd  ;hdl  IS  higher  when  \he  suhsiiiiarv 
is  iv$i  risny  The  Commivsion  s  prnpowd  rule  does 
!i'ii,  mortfon?.  rely  on  rhe  do'jble  ievt- r.s^-.e  ir.ct.'iod 
of  ralcuiating  the  W.-\CC  for  d  r"guldt(Hi  siibsid;ary 
tiiriipsny. 

-"J.  KhtMiis  Fos!er.  "Foir  Return  Cntoria  rnd 
E^Unndlion.'■  28  n.iyior  L.  Rev.  8»9  |U)7b!.  in 
Chaties  E.  Phi'.l^ps.  su;  ro  note  4,  at  392. 

•  'To  see  how  a  lorrponj's  Crfpildl  stiui :;i.r"  touid 
iiffftt  )ls  rotr.ponent  t.<iplial  costs,  con?;iirr,  f:ir 
rx,impif-,  the  ru^i  of  a  hpaviiy!pvpr.ig(>d  romixiny 
(i.p  ,  nno  th.it  h;isd  rriatlvrly  lar};p  pro[K;rti'in  af 
ili'bl  in  lis  capil.il  strortiire).  .SiK.h  ,i  rcimfi  i.-^v  i  o  tM 
t).>  [wrrrivod  hv  currpnt  .ind  po'en'ia!  dpt>ihi)idp.T 
an<!  p<)iiilyh('lciprs  as  having  a  .'pialivcly  high 
priihaniliiy  of  honV.niptry  lin  whii  h  f  ai*  ..oiincin 
and  dividend  p;ivments  wruld  be  ilisr oiiliniif><l  .ind 
the  po^sibility  thai  principal  could  tiso  t><?  Imt 
v.''vilri  *)P  h,'inhtened)  and.  Ihereiorr.  Ai  N-i'^v  a 
r'iaiivKlv  hii(h  ri.sn.  .nve<i!menf.  P-ebthoidfr?  md 
fcjiiltvhiiloers  would  rp<)ii.rp  a  .■etiim  on  Ihc.r 
iiivostment  funds  ihiit  is  aiirjnenjuraiR  with  ;he 
ri-li!ivpiy  hinh  ,-isk  of  such  a  cotnpanv  in  ordi-r  lor 
ihom  to  be  wilhng  lo  piirrhase  and  hold  ihe 
company's  debt  and  common  stock.  A  heavdv 
li'veragcd  firm  could,  therefore,  have  reiatitely  high 
costs  ot  ilrbt  ,ind  toiTi;noiisli>ck  tH)'iity  c^ipii.il. 


subsidiary.22  The  basis  for  this  method 
is  that  the  required  return  on  an 
investment  depends  on  its  risk  (i.e.,  the 
subsidiary's  risk)  rather  than  on  the 
parent's  financing  costs.  In  short,  this 
method  emphasizes  the  use,  rather  than 
the  source,  of  the  subsidiary's  capital 
funds. 

The  Commission's  proposed  rule 
specifics  that  a  subsidiary  carrier's 
capital  structure  is  to  be  used  in 
computing  the  WACC  unless,  after 
notice  and  opportunity  for  comment, 
the  Co.mmission  determines  that:  (1) 
The  subsidiary  carrier's  parent  company 
issues  publicly  traded  common-stock 
equity;  (2)  no  substantial  minority 
interest  in  the  subsidiary  carrier  exists; 
and  (."?)  risks  are  similar  between  the 
subsidiary  carrier  and  the  parent 
company.  Under  the  proposed  rule,  no 
substantia)  minority  interest  in  a 
subsidiary  c^arrier  e,xists  wh-n  a  parent 
company  owns  90  percent  or  n;ore  of 
the  subsidiary''s  voting  shares  of  stock. 
It  also  must  be  demonstrated  that  both 
the  business  and  the  financial  risks 
facing  the  parent  and  subsidiary  are 
similar. -J 

Such  an  evaluation  may  involve  a 
comparison  of  such  financial  risk 
measures  as  total  capitalization  and 
dHbl-to-e<)uity  ratios,  investment  quality 
rat'.rgs  on  short-and  long-term  debt 
instruments,  and  coverage  ratios  such  as 
the  times  interest  earned  and  fixed 
charges  cover.tge  ratios. 2-»  There  must 
also  be  an  assessment  of  the  degree  lo 
which  the  regulated  subsidiary 
comprises  the  parent's  holdings.  To  the 
extent  that  a  subsidiary  accounts  for  a 
substantial  majority  of  the  consolidated 
system's  revenues,  expenses,  and 
profits,  the  business  risks  of  the  parent 
and  subsidiary  would,  in  general,  be  the 
same.  However,  where  a  parent's 


•  -Thi'  isiue  of  >elettinj5  an  appropriate  sample  of 

fir::.!  having  risii.  sii.iilar  lo  that  of  the  rfg;!Utfid 
rcmfany  undpr  c oi"<;idtTrftion  is  explored  in  dp'aif 

•  'Husinpss  risii  i?  :h,!  vdriability  that  a  company's 
interti<il  (e.g.,  the  skill  levels  nnd  SdUriits  of 
empliiypi-s)  .ir.d  oxtprnal  [•■  f,..  Iho  .lumbfr  of 
loriipi-iilors)  operatitig  v.irial)!P3  inij>iirt  So  the 
earnings  available  lo  investors  bef  ause  of  the 
tunikinieiitat  iialiire  of  the  comp<inv's  business. 

Firar.'.ial  r:sk  is  the  additional  variability  that 
dtbl  and  pf'fpr-pd  stmi.  t'inaiioinR  •mparl  to  the 
e-!r:iirii?f,  avaiLiblc  to  '■on-.mon-Hl(>rk  e<)uitvholdera. 

-<TimPS  interest  named  ratios  ("TIER")  me3M)r« 
tht'  q.»:<nl  to  *hKh  of»'rat:n^  intfime  (."on  detline 
k)efn(c  a  firm  is  .mable  lo  mp<>l  its  ann.ial  interest 
rii--!j.  tlLR  IS  ,om[.iii<>d  by  dividing  a  firm's 
(MminRs  belurp  mt  viMt  and  tixcs  bv  the  rirm.s" 
.irmoal  inl>rest  exprnsp. 

Til.!  fixed  charjtns  covprape  r:itk)  ("K-CR") 
n:,'.'»ures  the  ability  of  i  rimi  lo  vjli.slv  ail  of  its 
[Im  ()  utj;igat)on.s.  .-(^I.H  is  i-onipiitP,l  bv  Jividiiig 
Iti,"  U'l.  !  of  net  •nc-'me.  ir.ippsi  cxf^^'n.sfl. 
depftTia'ion  and  .amortization  pxpense.  .^nd  the 
provision  for  i:ii:omo  taxes,  by  fixed  charge*.  Fixed 
(  halves  are  the  total  i>f  interasl  pxp«'n!*,  prinripnl 
pajipiT.ts.  and  ',ipitjl  l.\isp  oM;f;n:ions. 


holdings  are  diversified  into  areas  of 
business  unrelated  to  the  regulated 
subsidiary,  the  business  risks  of  the 
parent  and  of  the  subsidiary  are  more 
likely  to  differ. 

Accordingly,  the  Commission's 
proposed  rule  states  that  the 
Commission  shall  consider  some  or  ail 
of  the  aforementioned  business  and 
financial  risk  criteria  in  determining 
whether  to  approve  the  use  of  a 
consolidated  system's  capital  structure 
and  component  costs  in  computing  the 
subsidiary's  WACC. 

Other  measures  of  business  and 
financial  risks  may  also  be  used  in 
comparing  the  risk  of  a  parent  with  the 
risk  of  a  subsidiary.  These  could  include 
those  discussed  later  for  selecting  an 
appropriate  proxy  group  of  firms. 

3,  Book  Value  Versus  Market  Value 
Capitalization  Ratios.  Another  capital 
structure  issue  is  whether  to  use  market 
or  book  values  in  computing  the 
capitalization  ratios  [i.e.,  the  weights)  in 
the  WACC  formula.  Technically, 
capitalization  ratios  should  be 
computed  on  the  basis  of  market  value. 
A  capital  structure  computed  on  the 
basis  of  historical  (i.e.,  book  values)  as 
opposed  to  current  market  values 
misrepresents  the  true  capital  structure 
over  time,  since  price  levels  fluctuate. 
The  common  practice  is,  nevertheless, 
to  compute  capitalization  ratios  on  the 
basis  of  book  values.  This  is  defended 
on  grounds  that  a  regulated  firm 
supposedly  raises  capital  in  such  a 
fashion  that  a  target  capitalization  ratio 
expressed  on  the  basis  of  book  values  is 
maintained  by  the  company. 
Consequently,  regulators  must  compute 
the  firm's  overall  cost  of  capital  on  the 
same  basis  in  order  to  ensure  that  the 
company's  capital  costs  are  adequately 
covered.  In  addition,  book  value 
capitalization  ratios  are  stable  and  the 
regulator  is,  therefore,  not  required  to 
deal  with  the  uncertainties  associated 
with  volatile  market  weights.  Further, 
effective  regulation  is  said  to  force  book 
and  market  values  toward  equality. 
Accordingly,  the  Commission's 
proposed  rule  requires  the  use  of  book 
value  capitalization  ratios  in  computing 
the  WACC. 

4.  Avtrage  Versus  Year-End  Capital 
Sirurtore.  Finally,  there  is  the  issue  of 
whether  a  year-end  or  average  capital 
structure  should  be  used  in  computing 
the  WACC.  The  fact  that  financial 
variablf^  and  ratios  are  commonly 
stated  on  an  average  basis  argues  in 
favor  of  using  an  expected  average 
capital  .stnicturc  projected  over  a  future 
test  year,  rather  than  a  year-end  capital 
structure.  Earnings  per  share,  for 
example,  are  typically  expressed  on  the 
basis  of  average  number  of  shares 
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outstanding.  Equity  returns  are  also 
frequently  expressed  on  the  basis  of 
average  common-stock  equity.  In 
addition,  an  average  capital  structure 
computed  over  a  future  test  year  is 
likely  to  represent  the  company's  capital 
structure  during  the  time  interval  in 
which  a  proposed  general  rate  increase 
will  be  in  effect  better  than  a  year-end 
capita!  structure,  because  the'conipany 
could  acquire  new  capital  from,  or 
return  existing  capita!  to.  investors 
during  that  period  of  time.  The  use  of 
an  average  capital  structure  rather  than 
a  year-end  capital  structure  is.  therefo'-e. 
more  likely  to  enable  a  regulated  firm  to 
actually  earn  its  allowable  rate  of  return. 
Accordingly,  the  Com.mission's 
proposed  rule  specifies  the  use  of  test- 
year  average  --'^  book  value  cnpitalization 
ratios  in  computing  the  \V,«iCC. 

B.  Annual  Cost  of  the  Capital 
Components 

Determining  the  ccst  o!  the  regulated 
firm's  senior  capital  [i.e.,  debt  and 
preferred  stock)  and  common-stock 
e^quity  is  the  second  step  in  estimating 
the  W.ACC.  The  costs  of  each  of  these 
components  are  then  applied  to  the 
capital  structure  (i.e.,  each  is  weighted 
on  the  basis  of  the  proportion  of  the 
value  of  the  total  capital  outstanding 
that  each  represents)  in  order  to 
determine  the  WACC. 

1   Cost  of  Senior  Capital.  There  are 
usually  few  problems  encountered  in 
computing  the  cost  of  senior  capital 
with  precision.  Regulatory  commissions 
traditionally  compute  cost  of  senior 
capital  on  the  basis  of  embedded  (actual 
historical)  cost.  This  is  done  bv  first 
computing  the  actual  total  annual  fixed 
charges  on  long-term  debt,  including 
any  amortized  discount  or  premium  and 
issuance  expense,  and  the  actual  total 
annual  dividend  requirements  on  the 
preferred  (and  preference)  stock  for  all 
issues  on  a  dollar  basis.  The.se  dollar 
figures  are  then  converted  to  a 
percentage  by  dividmg  the  actual  total 
annual  fixed  charges  on  long-term  debt 
by  the  actual  total  value  of  long-term 
debt  outstanding,  and  the  actual  total 
annua!  preferred  stock  dividend 
requirements  by  the  actual  total  value  of 
preferred  stock  outstanding  for  all 
issues.  If  a  future  (rather  than  a 
historical)  test  year  is  used  (as  the  FMC 
does),  the  cost  of  senior  capital  is 


"  Such  average  ratios  arc  compuifd  u.-^ing  ihp 
average  amount  of  each  capital  componpnl 
(expecled  to  be)  outstanding  during  the  test  year. 
The  average  lest  year  ainounl  outstanding  for  any 
class  of  capital  is  computed  by  adding  the  amount 
of  a  panicuUr  type  of  capital  (expected  to  be) 
outstanding  at  the  tjeginning  of  the  test  year  to  the 
amount  of  that  same  (vpe  of  capital  (expected  lobe) 
outstanding  at  the  end  of  the  lest  year,  and  dividing 
the  sum  of  the  Iwo  amounts  outstanding  by  two. 


calculated  on  the  basis  of:  (l)  The 
embedded  cost  for  the  existing  long- 
term  debt  and  preferred  stock,  and  (2) 
the  current  cost  for  any  new  long-term 
debt  and  preferred  stock  that  the 
regulated  firm  anticipates  issuing  on  or 
before  the  final  day  of  the  projected  test 
year. 

The  embedded  cost  is  used  to 
calculate  the  cost  of  existing  senior 
capital  in  order  to  determine  what  the 
senior  capital  will  cost  the  firm  today. 
in  view  of  the  fact  that  the  majority  of 
it  was  issued  at  prior  points  in  time,  and 
under  bond  and  stock  market  conditions 
that  couid  have  differed  substantially 
compa-eri  to  tho.se  prevailing  todnv.  The 
obitH;;i\e  is  i,c)i  to  determine  what  the 
existing  senior  capital  would  cost  if 
issued  today.  Rather,  the  embedded  debt 
cost  meas'.ires  precisely  what  the 
re;j ulated  firm  needs  to  satisfy  its 
coiitractuailv  required  interest  payments 
to  those  holding  existing  long-term  debt, 
and  pn  ftrred-dividend  payments  to 
those  holding  existing  preferred  stock. 
The  current  cost  of  bonds  and  preferred 
stock  is.  therefore,  estimated  only  to 
measure  the  cost  to  the  regulated  firm 
when  such  senior  securities  are  to  l)e 
issued  in  the  near  future. 

2.  Cost  of  Common-Stork  Eqiiitv 
Capital.  The  most  critical  problem  in 
determining  the  WACC  is  that  of 
estimating  the  cost  of  common-stoi.k 
equity  capital.  The  objective  is  to 
determine  how  much  the  regulated  firm 
is  required  to  earn  in  order  to  be  able 
to  entice  investors  into  purchasing  and 
holding  its  common-slock  equity.  A 
pa*cise  ar.swer  to  this  question  is 
difficult  to  arrive  at  due  to  the  absence 
of  any  expressed  or  fixed  agreement  as 
to  the  level  of  dividends  that  are  to  be 
paid  by  the  reg^ili''"^  ."^nn  to  its 
com.m.on-stocl^L  equit\ holders.  Dividend 
payments,  on  the  one  hand,  depend 
upon  the  profits  of  the  regulated 
company.  The  allowoble  amount  of 
profits,  on  the  other  hand,  is  the  object 
of  a  rate  investigation  and  hearing.  A 
regulator,  in  allow  ing  a  tair  rale  of 
return,  does  not,  therefore,  have  any 
predetermined  gauge  as  to  the  level  of 
profit  and  common-stot  k  equity 
di\  idends  required  bv  investors. 

There  are  five  major  methods  used  to 
estimate  the  cost  of  common-stock 
equity  capital:  DCF.  RP.  CAPM.i" 
Market-to-Book  Ratio  ("•MBR").  and 
Comparable  Earnings  ("CE").-'  The 


DCF.  CAPM.  RP.  and  MBR  methods  are 
market-based  approaches  that 
emphasize  the  standard  of  capital 
attraction  articulated  in  Hope  and 
Bluefield  hy  examining  investors' 
expectations  of  the  regulated  firm's 
profits,  dividends:  and  market  prices. 
The  CE  method  emphasizes  the 
comparable  earnings  standard  specified 
by  those  cases  by  estimating  the  return 
on  book  common-stock  equity  of  firms 
having  risk  similar  to  that  of  the 
regulated  firm  under  consideration.  The 
five  methods  are  reviewed  in  turn. 

a.  Discounted  Cash  Flow  Method.  The 
DCF  method  of  estimating  the  cost  of 
common-stock  equity  is  the  technique 
that  is  used  with  the  greatest  frequency 
by  state  and  federal  regulatory 
commissions  and  agencies.  Its 
popularity  refiects  the  iiituiti%e  appeal 
of  the  DCF  model  with  its  basis  in 
valuation  theor>-.  That  theory  holds  that 
the  current  m.arket  price  of  a  common 
stock  is  equal  to  the  present  value  of  its 
expected  future  dividend  payments  plus 
the  proceeds  that  an  investor  would 
expect  to  receive  w  hen  the  common 
stock  is  finally  sold.  Because  the  value 
of  an  amount  of  money  to  be  re(  eived 
in  the  future  is  less  than  the  value  of  the 
same  amount  of  money  received 
today. -'X  the  expected  value  of  the  future 
dividends  and  ultimate  proceeds  must 
be  dist:ounted  back  to  the  present  at  the 
investor's  required  rate  of  return  in 
computing  the  present  value  of  a 
common  stock.  The  most  basic 
mathematical  representation  of  this 
concept  assumes  that:  (1)  Dividends 
grow  at  a  constant  annual  rate,  and  (2) 
that  an  investor  will  hold  the  common 
stock  forever.  The  latter  assumption 
implies  that  the  value  of  the  stock 
depends  solely  on  the  dividends  that  are 
expected  to  be  paid.  The  basic  DCF 
model  is  expressed  algebraicallv  as 
follows: 


D, 


-"The  CyM  is  actually  a  specific  type  of  Hi' 
model 

•'The  Ct  method  is  used  by  regulatory 
commissions  traditionally  to  calculate  the  regulated 
firm's  cost  of  common-stock  equity  capital.  This 
approach  differs  significantly  from  the  comparable 
earnings  test  currently  used  by  the  KMC.  which 
estimates  the  rate  of  return  on  total  invested  capital 


where: 

Po  is  the  current  market  price  per  share 
of  the  regulated  company's  common 
stock; 

Di  is  the  dividend  to  be  received  at  the 
end  of  year  1  (mathematically 
Di=Do(l+g).  where  D,,  is  the  current 
dividend); 


(j  e  .  on  long-term  debt  and  common-stock  equity) 
of  the  regulated  carrier  under  consideration 

>  The  value  of  a  dollar  received  today  is  greater 
than  that  of  a  dollar  received  a  year  from  today,  for 
example,  because  today's  dollar  can  be  invested  and 
begin  to  earn  a  rale  of  return  immediately. 
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Kc  is  the  required  or  expected  return  on 
the  regulated  firm's  conuuon-stock 
equity  capital  (i.e..  the  cost  of 
conunon-stock  equity  capital);  and 

g  is  the  constant  expected  annual  rate  of 
growth  in  dividends  per  share. 

The  equation  is  solved  for  K«  in  rate 
of  return  testimony  in  order  to 
determine  the  cost  of  the  common-stock 
equity  of  the  regulated  firm  under 
consideration.  Solving  the  equation  for 
Ke  yields  the  following  expression: 

Hence,  the  basic  or  standard  DCF  model 
states  that  the  cost  of  common-stock 
equity  is  equal  to  the  expected  (first- 
year)  dividend  yield  plus  the  rate  at 
which  investors  expect  dividends  to 
grow  in  the  future. 

To  illustrate  the  basic  DCF  model, 
assume  that  the  airrent  market  price  of 
a  hypothetical  regulated  company's 
common  stock  is  $30.00  per  share,  and 
that  a  single  common  stock  share 
currently  pays  a  $2.00  dividend,  which 
is  expected  to  grow  at  a  rate  of  5  percent 
per  year.  The  cost  of  common-stock 
equity  capital  for  such  a  company  is: 

uooao5)^„j 

$30.00 
=  .07-^.05 
=  .12  or  12  percent 

i.  Practical  Issues 

(a)  Expected  Growth  Rate  of 
Dividends.  The  major  practical  issue 
involves  determining  "g."  the  constant 
expected  annual  rale  of  growth  in 
dividends  per  share.  There  are  three 
techniques  that  are  commonly  used  to 
estimate  "g":  (1)  Historical  growth  rates; 
(2)  professional  investment  services' 
projections;  and  (3)  sustainable  growth 
or  retention  growrth.  An  average  of  the 
growth  rates  arrived  at  separately  using 
each  of  the  three  methods  is  often  used 
to  produce  a  final  growth  estimat«.  This 
averaging  procedu.'e  is  the  one  roflccted 
in  the  proposed  rule. 

(i)  Historical  Growth  Rate.  The 
historical  growth  rate  in  dividends  over 
some  period,  frequently  five  or  ten 
years,  is  one  method  used  to  estimate 
"g."  Historical  data  are  used  because 
investors'  expectations  of  future  growth 
are  based  in  part  on  growth  rates 
experienced  in  the  past.  The  historical 
growth  in  earnings  per  share,  or  book 
value  per  share,  is  sometimes  used  as  a 
proxy  for  the  growth  in  dividends, 
because  dividends  are  often  increased  at 


discrete  intervals,  so  that  their  estimated 
growth  rate  can  differ  considerably 
depending  upwn  the  precise  beginning 
and  ending  points  of  the  selected  data 
series.  The  proposed  rule,  therefore, 
requires  averaging  the  historical  growth 
rate  of  dividends  per  share,  earnings  per 
share,  and  book  value  per  share  in 
arriving  at  an  estimate  of  "g." 

The  period  over  which  "g"  is  to  be 
measured  must  be  sufficiently  long  to 
avoid  distortions  in  the  data  resulting 
from  shori-term  conditions  and 
aberradonal  years,  but  sufficiently  short 
to  capture  foreseeable  influences 
relevant  for  investors'  evaluation  of  the 
future.  The  most  recent  five-  and  ten- 
year  periods  are  commonly  used  to 
calculate  the  growth  rate.  The  proposed 
rule  uses  an  average  of  the  five-  and  ten- 
year  growth  rates  on  the  basis  that  the 
average  represents  a  reasonable  trade-off 
between  the  incongruous  requirements 
of  representativity  and  statistical 
adeauacy. 

(ii)  Professional  Investment  Services' 
Projections.  The  expected  grovrth  rate  of 
dividends  is  also  commonly  based  upon 
the  growth  rates  pubUshed  by 
professional  investment  services,  since 
investor  expectations  are  the  desired 
quantities  in  the  DCF  model,  and 
investors'  growth  anticipations  are 
based  in  part  upon  the  projections  of 
such  services.  Growth  forecasts  of 
dividends  per  share,  earnings  per  share, 
and  book  vahie  per  share  are  published 
by  several  services,  including  Value 
Line  Publishing.  Inc.  ("Value  Line"), 
and  the  Institutional  Brokers  Estimation 
Service  ("IBES").  Such  growth  rates  are 
published  on  a  regular  basis,  usually  for 
five-year  periods,  and  are  readily 
available  to  investors.  Expert  witnesses 
usually  develop  a  consensus  forecast  by 
averaging  the  forecasts  of  the 
professional  analysts,  and  use  this 
average  in  calculating  "g."  The 
Commission's  proposed  rule  similarly 
specifies  that  "g"  will  be  measured  by 
using  the  average  of:  (1)  The  five-year 
dividend,  earnings,  and  book  value 
foipcasts  published  by  Value  Line,  and 
of  (2)  the  P.ve-year  earnings  forecast 
published  by  IBES.^^ 

(iii)  The  Sustainable  Growth  Rate.  The 
third  technique  used  to  estimate  "g," 
known  alternately  as  the  "sustainable 
growth,"  "retention  ratio,"  or 
"plowback"  method,  is  to  multiply  the 
proportion  of  earnings  expected  to  be 
retained  by  the  company,  "b,"  by  the 
expected  return  on  book  equity,  ROE. 
The  relationship  is  expressed 
algebraically  as  g=(b)(ROE).  The 


*  IBES  produces  a  consensus  iorecasi  of  earnings 
baaed  on  tbe  individual  predictioDa  o(  virtuatiy 
evtry  ma^or  tirokerage  bouaa. 


theoretical  underpinning  for  the  method 
is  that  future  growth  in  dividends  for 
existing  equity  can  only  occur  if  a 
portion  of  the  overall  return  to  investors 
is  plowed  back  into  the  firm  rather  than 
being  paid  out  as  dividends. 

To  illustrate  the  sustainable  growth 
rate  method,  assume  that  a  hypothetical 
regulated  company  is  expected  to  retain 
75  percent  of  its  earnings,  and  is 
expected  to  earn  a  10  percent  return  on 
book  equity.  The  company's  sustainable 
growth  rate  estimate  of  "g"  is: 

g=.75(.10) 

=.075  or  7-5  percent 

Both  historical  and  projected  values 
of  "b"  and  ROE  are  used  to  estimate 
"g."  Projected  values  are  regarded  as 
superior,  however,  since  forecasted 
values  incorporate  current  and 
predicted  chianges  into  the  values.  In 
addition,  the  use  of  historical  realized 
book  returns  on  equity  in  estimating 
ROE  has  been  criticized  because  the 
realized  returns  are  the  product  of  the 
regulatory  process  itself,  and  are  also 
subject  to  tests  of  reasonableness. 
Therefore,  the  Commission's  proposed 
rule  requires  that  the  forecasted  values 
of  "b"  and  ROE  pubUshed  by  Value 
Line  be  used  in  implementing  the 
sustainable  growth  method. 

(iv)  Final  Estimate  of  "g".  The  final 
estimate  of  "g"  for  the  DCF  model  is 
commonly  based  on  an  average  of  the 
separate  estimates  arrived  at  using  the 
historical  data,  the  professional 
investment  services'  projections,  and 
the  sustainable  growth  modeL  Thus,  the 
Commission's  proposed  rule  reflects 
such  an  averaging  procedure. 

(b)  Dividend  Yield.  Two  methods  are 
commonly  used  to  calcidate  dividend 
yields  in  DCF  analyses.  The  standard 
DCF  model  uses  the  annual  dividend 
expected  to  be  paid  12  months 
following  the  purchase  of  the  security. 
This  method  assuimes  that  dividends  are 
paid  annually.  The  other  method  uses 
the  current  dividend  to  compute  the 
yield  portion  of  the  annual  return.  This 
method  assujnes  that  dividends  are  paid 
continuously.  However,  the  assumption 
of  annual  payments  results  in  an 
overstatement  of  the  required  return 
{i.e..  the  regulated  firm's  cost  of 
common-stock  equity  capital),  and  the 
assumption  of  continuous  payments 
results  in  an  understatement  of  the 
required  return.  Since  most  firms  pay 
dividends  on  a  quarterly  basis,  however, 
it  is  proper  to  use  a  method  that 
recognizes  such  quarterly  installments. 
Such  a  method  applies  an  adjustment 
factor  to  the  ciurent  dividend  yield  to 
account  for  quarterly  payment  of 
dividends,  lite  dividend  yield. 
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assuming  quarterly  pa\Tnent  of 
dividends,  is  calculated  on  the  basis  of 
the  following  formula: 

Dividend  Yield  =  —^(l+.5g) 

where: 

Do  is  the  current  annualized  dividend 

(defined  as  four  times  the  current 

quarterly  installrfient)  per  share: 
P.)  is  the  current  market  price  per  share 

of  the  common  stock;  and 
g  is  the  constant  expected  annual  rate  of 

growth  in  dividends  per  share. 
To  illustrate  the  quarterly  dividend 
formula,  assume  that  the  current  market 
price  of  a  hypothetical  regulated 
company's  common  stock  is  S30.00  per 
share,  and  that  a  single  common  stock 
share  currently  pays  quarterlv  a  50  cent 
dividend  (S2.6o  annually),  which  is 
expected  to  grow  at  a  rate  of  5  percent 
per  year.  The  dividend  yield  for  such  a 
company  is: 

S2  00 
Dividend  Yield  =  — '■ — (K.5(.0*i)) 

S30.00 
=  .0667(1.025) 

=  .0684  or  6.84  percent. 

The  Commission  proposes  to  use  this 
fcrmula  in  calculating  the  dividend 
yield  in  IXF  analyses. 

In  calculating  the  current  price  per 
share  found  in  the  denominator  of  the 
expression  for  the  dividend  yield,  an 
average  price  over  a  period  of  time, 
rather  than  a  price  on  a  particular  day, 
is  often  used  in  order  to  remove 
aberrations  from  the  calculation.  Such 
aberrations  could  be  the  result  of  events 
internal  to  the  company  (e.g.,  the  stock 
may  go  ex-dividend  -"'lor  external 
factors  (e.g.,  political  events  that  affect 
the  price  of  a  firm's  stock).  The  period 
over  which  to  average  the  price  of  the 
common  stock  should  be  sufficiently 
long  to  remove  the  aberration,  but 
sufficiently  short  so  as  not  to  obscure 
any  real  trends  in  the  stock  market.  The 
Commission  believes  that  the  use  of  an 
average  of  the  monthly  high  and  low 
prices  for  a  six-month  period  in 
computing  the  dividend  yield  meets 
these  criteria,  and  such  an  average  is, 
therefore,  reflected  in  the  proposed  rule. 

(c)  Company-Specific  Versus 
Comparable  Group  DCF  Approach.  The 
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•  Ex-dividend  is  the  intenal  between  the 
anr.ouncement  and  the  pavTiient  of  the  next 
dividend.  An  investor  who  buys  shares  during  thdt 
interval  is  not  entitled  to  that  dividend.  Tvpicai.v. 
a  stock's  price  moves  up  by  the  dollar  amount  of 
the  dividend  as  the  ex-dividend  date  approaches, 
then  fells  bv  the  amount  of  the  dividend  after  th^A 
ddtp. 


DCF  model  can  be  applied  directly  to  a 
regulated  company  which  issues 
publicly-traded  common-stock  equity 
(so  that  the  requisite  stock  market  price 
data  for  doing  so  exist),  to  a  group  of 
companies  comparable  in  risk  to  the 
subject  carrier  which  issue  publicly- 
traded  common-stock  equity,  or,  where 
possible,  both.  The  company-specific 
DCF  approach  provides  the  stock 
market's  most  direct  and  meaningful 
measure  of  a  company's  cost  of 
common-stock  equity  capital. 
Accordingly,  the  Commission's 
proposed  rule  requires  that  the  DCF 
model  be  applied  directly  to  the  subject 
carrier  where  the  carrier  issues 
common-stock  equity  which  trades 
publicly.^ I  Only  where  a  carrier  issues 
no  publicly-traded  common-stock 
equity  is  the  DCF  model  to  be  applied 
to  a  comparable  group  of  firms  under 
the  proposed  rule.  Some  expert 
witnesses  do,  however,  apply  the  DCF 
model  to  a  comparable  group  of  firms, 
even  where  direct  stock  market  data  are 
available,  either  in  place  of,  or  in 
addition  to,  the  company-specific  DCF 
approach.  The  Commission's  proposed 
rule  does  not  prescribe  the  comparable 
group  DCF  approach  where  direct  stock 
market  price  data  are  available  because 
it  is  not  certain  that  this  approach 
would  improve  upon  the  accuracy  of  the 
cost  of  common-stock  equity  capital 
estimate  obtained  using  the  carrier- 
specific  DCF  approach. 

b.  Capital  .^sset  Pricing  Model.  The 
conceptual  basis  of  the  CAPM  is  that 
investors  hold  diversified  portfolios 
(.onsisting  of  individual  common  stocks 
to  minimize  risk.  Diversification 
reduces  the  risk  of  the  portfolio  because 
individual  common  stock  rates  of 
return  '-'  are  not  perfectly  correlated. 
The  rate  of  return  on  some  common 
stocks  tends  to  be  high  while  on  others 
it  tends  to  be  low  so  that  the  average 
risk  or  variability  of  the  return  of  the 
portfolio  is  less  than  the  average  risk  of 
the  returns  of  the  common  stocks 
contained  in  that  portfolio. 
Divei-sification  does  not  completely 
eliniinate  risk,  however,  since 


•'  .^;Temalivelv.  under  the  proposed  rjle.  the  DCF 
■^oiif!  is  to  be  applied  directly  to  the  parent 
I  ompanv  of  a  s\ibsidia.'-i-  carrier  where  a 
f  onsoliddted  capital  structure  and  corsolidai''d 
svstem  capital  component  costs  are  to  be  used  to 
r.alculaie  the  W.^CC.  assuming  that  the  parent 
company  issues  com-mon-stock  equity  which  trad.>s 
publicly. 

'-'  The  annual  rate  of  return  on  a  com-iion  stock 
i>  the  sum  of  two  components:  (l)  The  annual 
di\  idend  vield.  which  is  annual  dividend  i.ncome 
divided  by  the  price  of  the  common  stock  at  the 
beR  nningofagiven  year:  and  (2)  the  a.-inual  capital 
appreciation  or  depreciation,  which  is  the  annual 
increase  or  decrease  in  the  price  of  the  com.mon 
5to<k.  divided  by  the  price  at  the  beginning  of  the 
given  year. 


individual  common  stock  returns  are 
correlated  to  a  certain  degree  due  to  the 
influence  of  pervasive  forces  not 
specific  to  a  particular  security  that 
affect  the  overall  market. 

The  total  risk  of  a  common  stock  is 
partitioned  into  two  components:  (1) 
The  "specific"  or  "unsystematic"  risk 
unique  to  a  company  that  can  be 
diversified  away  in  a  well-constructed 
portfolio,  and  (2)  the  "market"  or 
"systematic"  risk  that  cannot  be 
diversified  away.  The  core  idea  of  the 
CAPM  is  that  because  investors  can 
diversify  away  company-specific  risk, 
they  should  not  be  rewarded  for  bearing 
this  superfiuous  risk.  Diversified  risk- 
averse  investors  are  exposed  solely  to 
market  risk  and  are,  therefore.  rewWded 
with  higher  expected  returns  for  bearing 
higher  market  risk. 

The  CAPM  provides  a  measure  of 
market  risk,  known  as  "beta,"  which 
gauges  the  degree  to  which  an 
individual  common  stock's  return 
moves  with  the  overall  market's  return. 
Specifically,  the  common  stock's 
historical  returns  are  compared  with  the 
overall  market's  historical  returns 
(commonly  measured  as  the  returns  on 
a  broad  market  index  such  as  the 
Standard  and  Poor's  500).  A  common 
stock  is  considered  to  be  of  above 
average  risk  if  the  stock's  return  is  more 
volatile  than  that  of  the  market,"  and  of 
below  average  risk  if  the  stock's  return 
is  less  volatile  than  that  of  the  market.  •■» 
"Beta"  is  used  in  the  C.\PM  model  to 
adjust  the  market  premium  expected  by 
investors  in  comparison  to  debt  for  the 
riskiness  of  an  individual  common 
stock. 

The  CVPM  holds  that  the  return  on  a 
common  stock  expected  by  an  investfjr 
is  equivalent  to  that  which  could  be 
earned  on  a  riskless  investment,  plus  .i 
premium  for  assuming  risk  that  is 
proportional  to  the  common  stock's 
market  risk  (i.e.,  "beta"),  and  the  market 
price  of  risk  (i.e.,  the  difference  betv\een 
the  overall  expected  stock  market  return 
and  the  expected  return  on  a  risk-free 
investment).  The  CAPM  is  representt-d 
algebraically  as  follows: 
Kc=R,^B(R„-R,) 
where: 
Ke  is  the  expeded  return  on  the 

regulated  firm's  common  sto<.k  (i  e  . 

its  cost  of  common-stock  equity 

capital; 
Ri  is  the  expected  risk-free  return; 
B  is  the  relevant  expected  market  risk 

"beta"  of  the  regulated  firm's 

common  stock;  and 


"The  "beta  "  for  such  an  dbove-av-eragerislt 
common  stock  is  greater  than  one. 

"The  'bpfa  "  for  such  a  below-average  ri^k 
common  slo(.k  is  less  than  one. 
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Rm  is  the  expected  overall  stock  market 
return. 

To  illustrate  the  CAPM,  assume  that 
a  hypothetical  regulated  company's 
expected  "beta"  is  .95.  the  expected 
risk-free  rate  is  7  percent,  and  the 
expected  overall  stock  market  return  is 
12  percent.  The  company's  cost  of 
common-stock  equity  capital  is: 
Kc=.07+.95(.12-.07) 

=.07+.0475 

=.1175  or  11.75  percent. 

i.  Practical  Issues.  The  practical 
application  of  the  CAPM  requires 
estimates  of  the  expected  "beta"  of  the 
regulated  firm,  the  expected  risk-free 
rate,  and  the  expected  return  on  the 
stock  market.  Each  of  these  inputs  is 
discussed  in  turn. 

(a)  Risk-Free  Rate.  The  yield  on  a  90- 
day  Treasury  Bill  is  theoretically  risk- 
free.  It  is  devoid  of  defauU  risk  and  is 
subject  to  little  interest  rate  risk. 
Treasury  Bill  rates  vary  widely, 
however,  resulting  in  volatile  and 
unreliable  common-stock  equity  return 
estimates.  In  addition,  90-day  Treasur\- 
Bill  rates  generally  do  not  match 
investors'  planning  horizons,  which 
typically  are  far  in  excess  of  90  days. 
Short-term  government  obligations  may 
also  reflect  the  impact  of  factors  (e.g., 
inflation)  differently  than  long-term 
securities  such  as  common  stocks,  or 
may  reflect  different  factors  than  those 
influencing  the  long  term  securities. 
Long-term  Treasury  bonds  (e.g.,  30-year 
bonds)  may  more  closely  approximate 
investors'  planning  horizons,  and  their 
yields  usually  match  more  closely  with 
common  stock  returns.  The  yields  on 
long-term  bonds  are  subject  to 
substantial  interest  rate  risk,  however, 
and  so  are  not  truly  risk-free.  A 
compromise  is  to  use  the  yields  on 
Treasury  securities  of  intermediate 
maturities  as  proxies  for  the  risk-free 
rate.  Accordingly,  the  Commission's 
proposed  rule  implements  the  CAPM 
using  a  six-month  average  of  five-year 
Treasury  Note  yields. 

(b)  "Beta."  The  value  of  "beta"  used 
in  applying  the  CAPM  should,  in 
principle,  be  that  which  is  expected  in 
the  future.  The  "beta"  actually  used  in 
the  practical  application  of  the  model  is, 
however,  more  commonly  calculated  on 
the  basis  of  historical  data.  "Beta"  could 
be  calculated  by  applying  regression 
analysis,  using  historical  price  and 
dividend  data  for  the  regulated  firm 
under  consideration,  in  order  to 
measure  the  variability  of  the  return  on 
the  regulated  firm's  common  stock 
relative  to  that  of  the  market.  The  usual 
practice,  however,  is  to  use  the  "betas" 
published  by  an  investment  firm  such  as 
Value  Line.  Value  Line  "betas"  are 


derived  from  a  regression  analysis 
between  weekly  percent  changes  in  the 
price  of  a  company's  common  stock  and 
the  weekly  percent  changes  in  the  New 
York  Stock  E.xchange  Composite  Indices 
over  a  period  of  five  years. ''  Provided 
that  the  regulated  firm's  market  risk  is 
not  expected  to  change  appreciably  in 
the  future,  "betas"  based  on  historical 
data  are  appropriate  for  estimating  the 
cost  of  common-stock  equity.  Therefore, 
the  Commission's  proposed  rule 
specifies  the  use  of  Value  Line's  most 
current  "betas"  in  implementing  the 
CAPM. 

(c)  Market  Return.  The  third  input 
required  by  the  CAPM  is  an  estimate  of 
the  expected  return  on  the  stock  market. 
One  broad  approach  is  to  estimate  the 
expected  return  on  the  market  directly. 
One  such  technique  is  to  apply  a  DCF 
analysis  to  a  broad  market  index  such  as 
the  Standard  &  Poor's  500.  A  second 
broad  approach  is  the  historically 
derived  risk  premium  method,  which 
involves  two  steps:  (1)  The  arithmetic 
average  difference  between  the  actual 
annual  returns  realized  in  the  past  on 
the  overall  stock  market  and  the  risk- 
free  rate  is  calculated,-^  and  (2)  this 
historical  differential  is  added  to  the 
currently  prevailing  yield  on  the  risk- 
free  security.  The  resulting  sum  is  a 
measure  of  the  return  on  the  market. 
The  rationale  for  this  method  is  that 
investors  anticipate  that  common  stocks 
will  yield  a  higher  return  than  the 
return  on  lower  risk,  fixed  income 
securities,  and  the  additional  return  on 
the  common  stocks  is  expected  to  be 
approximately  equal  to  what  it  was  in 
the  past.  The  Commission's  proposed 
rule  stipulates  the  use  of  the  historically 
derived  risk  premium  method  because  it 
is  relatively  easy  to  apply,  and  its  data 
requirements  are  relatively  light 
compared  to  methods  designed  to 
measure  the  expected  market  return 
directly. 

The  historical  risk  differential  is 
commonly  based  on  the  historical  return 
series  published  annually  by  Ibbotson 
Associates  in  the  Stocks,  Bonds,  Bills, 
and  Inflation  Yearbook  ("SBBI 


'»  Value  Line  publishes  adjusted  "betas."  The 
adjustment  recognizes  the  tendency  of  "betas"  to 
move  toward  one.  (The  ma.'ket  index  by  defmition 
has  a  value  identically  equal  to  one.)  There  are  two 
justincations  for  making  such  an  adjustment:  (1) 
Empirical  studies  demonstrate  that  "betas"  tend  to 
move  toward  one  over  time,  and  (2)  the  average 
"beta"  is  known  to  be  one,  and  adjusting  an 
estiniated  "beta"  toward  one  is.  therefore,  an 
appropriate  use  of  existing  information. 

'"The  arithmetic  mean,  not  the  geometric  mean, 
should  be  used,  since  the  quantity  desired  is  the 
rata  of  return  investors  expect  over  the  next  year  for 
the  random  annual  rate  of  return  on  the  market.  The 
arithmetic  mean  is  the  unbiased  measure  of  the 
expected  value  of  repeated  obser^  ations  of  a 
random  variable. 


Yearbook").  The  SBBI  Yearbook 
provides  averages  of  the  historical  risk     > 
differentials  relative  to  various 
government  securities  for  the  period 
1926  to  the  present,  using  Standard  and 
Poor's  500  Index  to  compute  the  overall 
market  rate  of  return.  The  Commission's 
proposed  rule  specifies  the  same  source 
for  measuring  the  arithmetic  average 
risk  premium  relative  to  the  required 
risk-free  rate  proxy  (i.e..  the  five-year 
Treasury  Note). 

The  choice  of  a  time  period  for 
measuring  the  historical  differential 
sometimes  differs,  but  frequently  it 
matches  the  entire  period  over  which 
Ibbotson  Associates  provides  the  data. 
Returns  calculated  over  a  substantially 
shorter  horizon  (e.g.,  five  or  ten  years) 
are  sometimes  used  to  calculate  the  risk 
premium.  This  is  not  appropriate, 
however,  due  to  the  e.xtreme  volatility  of 
the  return  on  the  overall  stock  ;narket.'' 
Accordingly,  the  Commission's 
proposed  rule  stipulates  that  the  entire 
length  of  the  data  series  be  used  as  the 
time  horizon. 

In  summary,  the  proposed  rule 
requires  that  the  market  return  used  in 
CAPM  calculations  be  computed  using 
a  risk  premium  defined  as  the 
arithmetic  average  historical  risk 
differential  relative  to  the  five-year 
Treasury  Note  using  the  data  published 
in  the  most  current  SBBI  Yearbook  for 
the  period  1926  through  the  most  recent 
date  for  which  the  data  are  available. 

c.  Risk  Premium  Method.  The  RP 
method,  alternately  referred  to  as  the 
"risk  positioning  method"  or  the  "stock- 
bond  yield  spread  method,"  is  based 
upon  the  premise  that  common-stock 
equity  capital  is  riskier  than  debt  from 
an  investors'  perspective  and  that 
investors,  therefore,  require  a  larger  rate 
of  return  on  investments  in  common 
stocks  than  on  bonds  to  compensate 
them  for  bearing  the  extra  risk.  Common 
stock  equity  is  riskier  than  debt  because 
the  payment  of  interest  and  principal  to 
debtholders  has  priority  over  the 
payment  of  dividends  and  return  of 
capital  to  common-stock  equityholders. 
The  RP  method,  therefore,  estimates  the 
cost  of  capital  by  adding  an  explicit 
premium  for  risk  to  a  current  interest 
rate,  frequently  an  interest  rate  on  a 
particular  government  security.  The 
general  mathematical  expression  for  the 
RP  model  is  as  follows: 


where: 


RP 


"  In  statistical  terms,  this  extreme  variability 
implies  an  extremely  large  standard  deviation  over 
any  short  period  of  time.  Estimates  of  the  overall 
market  return  calculated  over  such  a  short  period 
of  time  are.  therefore,  utireliable. 
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Kc  is  the  regulated  firm's  cost  of 

common-stock  equity  capital: 
Ko  is  the  incremental  (i.e",  current)  cost 

of  debt;  and 
RP  is  the  risk  premium. 

To  illustrate  the  RP  model,  assume 
that  the  incremental  cost  of  debt  is  7 
percent,  and  the  risk  premium  is  5 
percent.  The  regulated  company's  cost 
of  common-stock  equity  capital  is: 

=.12  or  12  percent. 

i.  Practical  Issues 

(a)  Risk  Premium.  There  are  several 
procedures  for  estimating  the  risk 
premium.  One  common  approach  is  to 
use  the  historical  arithmetic  average 
return  differential  between  rates  of 
return  actually  earned  on  investments  in 
common-stock  equities  and  bonds.  This 
approach  is  expressed  mathemaficallv 
as  follows: 

IQ.=Ko-fHistorical  bond-equity  spread 

The  historical  bond-equity  spread,  in 
turn,  is  often  based  on  the  data  series 
published  annually  in  the  SBBI 
Yearbook.  The  portfolio  of  common 
stocks  used  as  the  benchmark  for 
estimating  the  risk  premium  should  be 
one  that  is  composed  of  a  broad  array 
of  firms  and  is  well  diversified,  in  order 
to  minimize  the  potential  for  it  to  be 
contaminated  by  the  peculiarities  of  a 
particular  group  of  common  stocks.  The 
SBBI  Yearbook  database  is  based  upon 
the  Standard  &  Poor's  500  Index,  which 
meets  these  criteria.  The  range  of 
companies  in  such  a  broad  group  as  the 
Standard  &  Poor's  500  Index  covers  the 
broad  dimensions  of  investor 
perceptions  of  the  trade-off  between  risk 
and  return,  and  ser\es  as  a  benchmark 
for  investor-required  returns.  The 
Commission's  proposed  rule  stipulates 
the  use  of  the  historical  bond-equitv 
spread  based  on  the  data  published  in 
the  SBBI  Yearbook. 

Risk  premiums  based  on  the  historical 
differential  can  be  extremely  volatile 
and  may  fluctuate  as  macroeconomic 
and  microeconomic  conditions  change. 
The  time  f)eriod  over  which  the  risk 
premium  is  selected  should,  therefore, 
be  sufficiently  long  that  short-term 
aberrations  are  smoothed  out.  Such  a 
time  period  must  encompass  at  least 
several  business  and  interest  rate  cycles. 
The  Commission's  proposed  rule 
requires  the  use  of  the  entire  data  series 
(1926-present)  published  annually  in 
the  SBBI  Yearbook  in  estimating  the  risk 
premium. 

(b)  Debt  Security.  The  particular  debt 
security  used  to  implement  the  RP 
model  should  be  one  which  is,  at  least 
in  theor>'.  risk-free  and  embodies  a 
premium  for  inflation  similar  in 


magnitude  to  that  reflected  in  common 
stocks.  Satisfving  these  criteria  would 
isolate  the  spread  component  of  the 
return  and  c^viate  the  need  to  make  any 
type  of  adjustment  to  the  debt  yield  to 
account  for  default  risk,  which  can  vary 
over  time,  and  obscure  the  long-term 
relationship  between  returns  on 
common  stocks  and  debt.  These  criteria 
are  the  same  as  those  identified  for 
selecting  a  debt  security  to  measure  the 
risk-free  rate  in  implementing  the 
CAPM. 

Accordingly,  the  Commissions 
proposed  rule  stipulates  the  use  of  the 
six-month  average  five-year  Treasury 
Note  yield  in  implementing  the  RP 
model,  for  the  reasons  identified  for 
selecting  this  same  yield  as  the  risk-free 
rate  in  implementing  the  CAPM. 

(c)  Risk  Adjustment.  The  risk 
premium  estimate  derived  from  a 
composite  market  index  is  sometimes 
adjusted  if  there  are  differences  in  the 
risk  of  the  firms  represented  in  the 
common-stock  equity  index  and  that  of 
the  regulated  firm  under  consideration. 
The  CAPM  (which  is  actually  the 
company-specific  form  of  the  general  RP 
model),  for  example,  adjusts  for  such 
risk  differences  by  multiplying  the  risk 
premium  by  "beta,  "  which  serves  as  the 
measure  of  relative  risk  in  the  C\PM 
model.  The  Commission's  proposed  rule 
specifies  that  the  RP  model  be  used  in 
its  general  form  without  making  anv 
adjustment  for  risk,  because  the  generic 
form  provides  a  useful  benchmark  for 
the  range  of  companies  contained  in  the 
Standard  &  Poor's  500  Stock  Index  on 
which  it  is  based  and.  therefore, 
measures  the  broad  dimensions  of 
investor  perceptions  of  the  trade-off 
between  risk  and  return.  The  cost  of 
capital  estimate  produced  using  the  RP 
model  is  not  to  be  used  as  the  estimate, 
but  instead  is  to  be  used  as  a  check  on, 
and  in  combination  with,  the  cost  of 
capital  company-specific  estimates 
produced  using  the  DCF  and  CAPM 
models. 

d.  Market-to-Book  Ratio  Method.  The 
MBR  method  is  based  on  the  notion  that 
the  market  value  of  a  regulated  firm's 
common-stock  equity  should  be  equal  to 
its  book  value  (plus  some  allowance  for 
underpricing),  and  will  be  so  if  the 
firm's  allowable  rate  of  return  on 
common-stock  equity  capital  is  equal  to 
the  firm's  cost  of  common-stock  equity 
capital.  The  MBR  approach  is 
considered  solid  conceptuallv.  but  is 
criticized  widely  for  being  impractical 
or  even  impossible  to  implement.  In 
order  to  apply  the  MBR.  a  regulator 
must  be  able  to  accurately  predict  the 
effect  that  its  rate  order  w  ill  have  on  the 
common  stock  price  of  a  regulated  firm 
in  attempting  to  maintain  the  equality 


between  the  market  value  and  book 
value  of  the  firm's  common  stock. 
Critics  argue  that  regulators  are  unable 
to  produce  such  accurate  forecasts  even 
when  sophisticated  econometric  models 
are  used.  In  addition,  a  regulator  may 
influence,  but  cannot  control 
completely,  the  market  price  of  the 
regulated  firm's  stock.  Even  if  it  could, 
the  exercise  of  such  control  would 
produce  violent  swings  in  rate  levels 
which  would  be  uneconomical  to  both 
the  ratepayer  and  the  regulated  firm 
alike.  Finally,  diversification  by  the 
regulated  firm  into  unregulated 
activities  could  result  in  a  market  price 
that  differs  from  book  value,  ahhough 
the  earnings  of  the  regulated  segment 
are  restrained. 

The  severe  practical  problems 
involved  w  ith  implementing  the  MBR 
method  of  computing  an  allowable  rate 
of  return  on  common-stock  equity 
capital  sharply  reduces  the  utility  of  the 
approach.  Accordingly,  the  Commission 
does  not  propose  the  MBR  method  of 
computing  an  allowable  rate  of  return 
on  common-stock  equity  capital. 

e.  Comparable  Earnings  Method.  The 
CE  method  is  based  upon  the 
fundamental  economic  concept  of 
opportunity  cost.  This  concept  states 
that  the  cost  of  using  any  resource  {.i.e.. 
land,  labor,  or  capital)  in  a  particular 
activity  is  what  that  resource-could  have 
earned  in  its  next  best  alternative  use. 
Thus,  the  opportunity  cost  of  an 
investment  in  a  regulated  firm's 
common  stock  is  what  the  invested 
funds  could  have  earned  in  their  next 
best  alternative  investment  (eg  .  in 
another  company's  common  stock,  in  a 
government  or  corporate  bond,  in  real 
estate,  in  gold,  etc.).  In  brief,  the  CE 
method  infers  a  regulated  company's 
cost  of  common-stock  equity  capital 
from  the  average  (sometimes  the 
adjusted  average)  book  value  rate  of 
return  on  common-stock  equity  of  a 
group  of  firms  comparable  in  risk  to  the 
regulated  company. 

As  already  discussed  above,  the  CE 
method  is  not  thought  to  be  well 
grounded  in  economic  theon.-,  primarily 
because  the  method  is  implemented 
using  accounting  data  rather  than 
market  information,  and  does  not 
accurately  reflect  the  regulated  carrier's 
cost  of  common-stock  equity  capital. 
Accordingly,  the  proposed  rule  does  not 
specify  the  CE  method  for  computing 
the  regulated  firm's  cost  of  common- 
stock  equity  capital. 

f.  Final  Cost  of  Common-Stock  Equity 
Capital  Estimate.  Rather  than  choosing 
between  the  DCF,  CAPM,  and  RP 
methods,  the  Commission  believes  that 
all  three  methods  should  be  used  to 
produce  separate  estimates  in  arriving  at 


16602 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday,  April  7,  1994  /  Proposed  Rules 


a  final  estimate  of  a  regulated  carrier's 
cost  of  common-stock  equity  capital,  in 
order  to  avoid  any  inappropriate 
judgments  that  could  be  embodied  in 
any  one  of  the  individual  estimates. 
Accordingly,  the  proposed  rule  states 
that  the  Commission  shall  consider  the 
cost  of  common-stock  equity  capital 
estimates  obtained  using  the  DCF, 
CAPM,  and  RP  methods  in  arriving  at  a 
final  cost  of  common-stock  equity 
capital  estimate. 

C.  Other  Cost  of  Capital  Issues 

1.  Comparable-Risk  Companies,  a. 
Comparable-Risk  Cost  of  Common-Stock 
Equity  Capital  Estimates.  When  a 
regulated  firm  finances  assets  with 
common-stock  equity  that  does  not 
trade  publicly,  it  is  necessarv'  to  use  a 
surrogate  to  impute  the  firm's  cost  of 
common-stock  equity  capital.  The  cost 
must  be  imputed  because  the  regulated 
firm's  equity  position  is  not  explicitly 
recognized  in  the  capital  market  and. 
consequently,  the  necessarv'  data  for 
directly  estimating  the  regulated  firm's 
cost  of  common-stock  equity  do  not 
exist.  This  occurs  when:  (1)  The 
regulated  firm  is  an  independent 
company  (i.e.,  one  which  has  no 
corporate  parent)  which  issues  no 
publicly  traded  common-stock  equity, 
or  (2)  the  regulated  firm  is  a  subsidiary 
of  a  parent  company,  and  the  subsidiary 
issues  no  publicly  traded  common  stock 
of  its  own. 

In  the  case  of  the  independent 
regulated  company  which  issues  no 
publicly-traded  common  stock,  the  cost 
of  common-stock  equity  capital  must  be 
imputed  from  a  sample  of  firms  having 
risk  similar  to  that  of  the  regulated 
company.  Once  an  appropriate  sample 
is  selected,  the  cost  of  common-stock 
equity  capital  is  calculated  using  the 
methods  described  earlier  (i.e..  DCF, 
CAPM,  and  RP)  to  produce  a  range  of 
estimates  for  the  independent  regulated 
company.  In  the  case  of  the  regulated 
subsidiary,  as  discussed  above,  it  may 
be  appropriate  to  use  the  consolidated 
system's  capital  structure  and 
component  costs  to  estimate  the 
subsidiary's  VVACC.  If  so,  the 
consolidated  system's  cost  of  common- 
stock  equitv  is  obtained  bv  applving  the 
DCF,  CAPM,  and  RP  methods  directly  to 
the  parent  company,  provided  that  the 
parent  issues  publicly-traded  common- 
stock  equity  so  that  the  stock  market 
price  data  required  for  such  an 
application  exist.  Otherwise,  the 
regulated  subsidiary's  capital  structure 
and  component  costs  are  used,  and  it  is 
necessary  to  impute  the  subsidiary's 
cost  of  common-stock  equity  from  a 
sample  of  firms  having  risk  similar  to 
that  of  the  subsidiary . 


b.  Selecting  a  Proxy  Group.  The  proxy 
group  must  be  composed  of  companies 
whose  business  and  financial  risks  are 
substantially  comparable  to  the  risk  of 
the  regulated  firm.  Since  no  two 
companies  are  identical  in  risk 
characteristics,  and  because  a 
company's  risk  profile  may  not  be 
perfectly  stable  over  time,  at  least 
several  companies  must  be  chosen  to 
ma.ximize  the  reliability  of  the  estimated 
cost  of  common-stock  equity  capital 
computed  for  the  regulated  company. 

The  criteria  for  selecting  the  pro.xy 
companies  should  evaluate  the 
comparability  of  each  company's 
business  risk  and  financial  risk  with 
those  of  the  regulated  firm. 
Comparability  with  regard  to  business 
risk  is  most  readily  and  directly 
accomplished  by  selecting  companies  in 
the  same  line  of  business  as  the 
regulated  firm.  The  comparability  of 
financial  risk  can  be  established  by 
analyzing  various  financial  statistics 
and  investment  quality  ratings  which 
are  commonly  used  as  measures  of  risk 
by  investors.  The  Commission's 
proposed  rule  sets  forth  a  set  of  risk 
criteria  for  selecting  proxy  companies. 

The  proposed  rule  further  directs 
carriers  that  must  rely  on  proxv 
companies  to  impute  their  cost  of 
common-stock  equitv  capital  to  use  the 
prescribed  risk  criteria  in  selecting 
proxy  companies,  and  to  annually 
submit  their  selection  of  proxy 
companies  along  with  their  annually 
filed  statement  of  financial  and 
operating  data,  as  required  in  §552.2. 
After  notice  and  opportunity  for 
comment,  the  Commission  shall 
annually  designate  the  respective  proxy 
group  of  companies  for  each  applicable 
carrier  in  accordance  with  its  prescribed 
risk  criteria.  The  sequence  of  steps  for 
selecting  the  proxy  companies  and  the 
prescribed  risk  criteria  are  discussed  in 
detail  below. 

i.  Risk  Criteria 

(a)  Step  1:  U.S.  Companies  Listed  in 
Value  Line.  The  Commission's  proposed 
rule  stipulates  that  the  proxy  companies 
must  be  U.S. -based,  and  must  be  those 
for  which  The  Value  Line  Investment 
Sun-ey  ("Value  Line")  provides 
financial  data.  The  proxy  companies  are 
to  be  based  in  the  U.S.  so  as  to  maintain 
consistent  accounting  and  tax 
requirements.  V'a/ue  Lne  contains 
financial  information  on  1,700 
companies  that  publicly  issue  common 
stock  for  over  95  industries,  including 
the  transportation  sector.  The  use  of 
Value  Line  as  a  resource  for  selecting 
proxy  companies  is  particularly  suitable 
since  it  contains  the  requisite  historical 
and  projected  financial  data  for 


estimating  the  cost  of  common-stock 
equity. 

(b)  Step  2:  Companies  that  Operate  as 
Common  Carriers.  Consistent  with  the 
concept  of  selecting  firms  of  comparable 
business  risk,  the  proxy  companies 
should  be  those  which  are  in  the  same 
line  of  business  as  the  regulated  firm. 
The  proxy  companies  should  operate 
and  derive  a  major  portion  of  their  gross 
revenues  primarily  as  common  carriers 
in  the  business  of  freight  transportation. 
The  proxy  group,  for  example,  could  be 
comprised  of  common  carriers  that 
transport  freight  by  air,  truck,  water, 
and/or  rail.  The  companies  should  also 
own  or  operate  transportation  vehicles 
or  vessels.  Excluded  from  this  group  are 
companies  with  gross  revenues  equal  to 
or  less  than  the  525,000.000  waiver 
level  for  vessel  operating  common 
carriers  in  the  domestic  offshore  trades. 
as  described  in  46  CFR  §  552.2(e). 

(c)  Step  3:  Financial  Analysis  of 
Comparable  Risk.  The  proposed  rule 
further  states  that  the  Commission  may 
also  consider  a  company's  financial 
strength  in  evaluating  the  degree  of 
financial  risk  faced  by  each  of  the 
selected  companies.  "Thisfri^y  include 
an  examination  of  some,  but  not 
necessarily  all,  of  the  factors  listed 
below. 

(i)  Total  Capitalization  Ratios  and/or 
Debt/Equity  Ratios.  Total  capitalization 
ratios  and  debt/equity  ratios  measure 
the  proportional  mix  of  financing  in  a 
company's  capital  structure.  They  are 
useful  measures  of  financial  risk 
because  they  indicate  the  extent  of 
leverage  or  fixed-cost  financing  in  a 
company  (i.e.,  the  degree  to  which  the 
company's  assets  are  financed  by  long- 
term  debt  and/or  preferred  stock).  A  low- 
percentage  of  fixed-cost  financing 
generally  denotes  a  low  level  of 
financial  risk. 

(ii)  Debt  Ratings.  Investment  analysis 
services,  such  as  Standard  &  Poor's  and 
Moody's,  provide  investment  quality 
ratings  of  companies'  long-term  debt 
instruments.  These  include  ratings  on 
corporate  bonds  and  commercial  paper. 
The  ratings  reflect  a  company's  risk  of 
default  on  debt  obligations  and  the 
possible  risk  of  bankruptcy.  The 
primarv'  basis  of  the  debt  ratings  is 
interest  coverage.  This  represents  the 
number  of  times  a  company's  earnings 
are  greater  than  its  fixed  contractual 
charges  or  interest  costs. 

(iii)  Stock  Safety  Rankings.  Both 
Value  Line  and  Standard  &  Poor's 
provide  common-stock  equity  rankings 
for  each  company  listed  in  their 
respective  publications.  While  the  basis 
of  their  ranking  systems  differ,  they  both 
measure  the  degree  of  risk  associated 
with  each  company's  common-stock 


Federal  Register  /  Vol.  59,  No.  67  /  Thursday.  April  7.  1994  /  Proposed  Rules 


16603 


equity.  Value  Line  bases  its  ranking 
system  on  the  stability  of  the  common 
stock's  price  adjusted  for  trends,  as 
measured  by  the  standard  deviation  of 
weekly  percent  changes  in  the  stock's 
market  prices  over  a  five-year  period, 
and  partially  on  the  subjective  analysis 
of  its  financial  experts.  Value  Line's 
safety  scale  ranges  from  1.  the  highest. 
to  5. 

(iv)  Financial  Strength  Ratings.  Value 
Line  rates  the  financiai  strength  of  each 
of  the  1,700  companies  listed  in  its 
publication  relative  to  ail  the  others. 
The  ratings  are  based  on  key  variables 
that  determine  financial  leverage, 
business  risk,  and  company  size.  The 
ratings  range  from  .A.++.  the  highest,  to 
C. 

(v)  Standard  Deviation.  The  standard 
deviation  is  a  common  stati.stical 
measure  which  can  be  used  to 
determine  the  variability  of  a  company's 
common-stock  price  changes,  or  returns 
on  common-stock  equity.  A  high 
standard  deviation  indicates  a  high 
variability  in  the  range  of  price  changes 
or  returns  relative  to  the  average  price 
change  or  return.  Thus,  a  high  standard 
deviation  implies  a  greater  degree  of  risk 
associated  with  a  particular  company's 
common  stock.  Value  Line  provides  a 
price  stability  index  which  ranks  the 


standard  deviation  of  the  weekly 
percentage  changes  in  the  market  price 
of  each  company's  common  stock  over 
a  five-year  period. 

(vi)  The  Beta  Coefficient.  Beta  is  a 
regression  coefficient  that  measures  the 
volatility  of  a  company's  common-stock 
price  changes,  or  returns  on  common- 
stock  equity,  relative  to  the  stock  market 
as  a  whole.  Where  beta  for  the  stock 
market  equals  one.  common  stocks  with 
beta  values  of  less  than  one  are  said  to 
be  less  risky  than  the  market,  while 
stocks  with  beta  values  greater  than  one 
are  said  to  be  riskier  than  the  market. 
Value  Line  and  Standard  &  Poor's 
provide  the  beta  values  associated  with 
the  common  stock  of  each  company 
listed  in  their  respective  publications. 

The  Commission  may  also  consider 
other  information  commonly  accepted 
by  investors  as  measures  of  risk  in  a 
company.  In  this  regard,  commenters 
may  wish  to  address  whether  an 
accurate  measure  of  comparable  risk 
should  include  some  consideration  of 
the  regulated  firm's  status  as  a 
subsidiary  of  a  larger  organization  and. 
if  so.  whether  the  criteria  for  inclusion 
in  the  proxy  group  should  include 
position  in  a  larger  corporate  structure. 

2.  The  Before-Tax  Weighted  Average 
Cost  of  Capital.  The  WACC  was  defined 
above  as  the  composite  of  the  cost  of  the 


various  classes  of  capital  used  by  the 
regulated  firm  weighted  on  the  basis  of 
the  proportions  of  the  total  which  each 
class  represents.  Corporate  taxes  were 
excluded.  In  reality,  a  regulated  firm 
typically  does  pay  taxes,  and  the  WACC 
must  be  adjusted  accordingly  in  arriving 
at  a  final  allowable  rate  of  return.  The 
use  of  the  WACC  to  determine  an 
allowable  rate  of  return  without  making 
such  an  adjustment  would  result  in  an 
understatement  of  the  total  cost  of 
servicing  capital  to  ratepayers. 
Assuming  a  40  percent  corporate 
income  tax  rate,  for  example,  a  company 
requires  only  Si. 00  of  revenue  to 
provide  a  Si. 00  return  to  bondholders 
because  interest  payments  are  tax 
deductible  for  corporate  income  tax 
purposes.  The  same  company  requires 
S1.R7  of  revenue,  however,  to  provide  a 
Si. 00  return  to  preferred  stock  and 
common-stock  equity  shareholders 
because  the  firm  must  pay  corporate 
income  taxes,  and  dividend  payments  to 
such  shareholders  are  not  tax 
deductible. 

The  following  before-tax  expression  of 
the  WACC  ("BTWACC')  recognizes 
explicitly  the  existence  of  income  taxes 
and  is,  therefore,  the  appropriate 
formula  to  use  in  computing  an 
allowable  rate  of  return; 
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where: 

Ki  is  the  regulated  firm's  cost  of  long- 
term  debt  capital: 

Kp  is  the  regulated  firm's  cost  of 

preferred  stock  capital; 
K  is  the  regulated  firm's  cost  of 

common-stock  equity  capital; 
D  is  the  value  of  the  regulated  firm's 

long-term  debt  outstanding; 


Capita'  component 


P  is  the  value  of  the  regulated  firm's 

preferred  .stock  outstanding: 
E  is  tr.e  value  of  the  regulated  firm's 
common-stock  equity  outstanding; 
and 
T  is  the  corporate  income  tax  rate. 

To  illustrate  the  calculation  of  the 
BTWACC,  consider  a  hypothetical 
regulated  company  that  has  total 
invested  capital  of  SlOO  million. 

Calculation  of  BTWACC 


Long-term  debt  

Preferred  stock  

Common-stock  equity' 

Total 


Amount 

(millions  of 

dollars) 


25 

15 
60 


TOO 


Proporiion 
(percent) 


25 
15 
60 


100 


consisting  of  S25  million  of  long-term 
debt,  S15  million  of  preferred  stock,  and 
SfiO  million  of  common-stCK;k  equity. 
Assume  that  the  firm's  cost  of  long-term 
debt  is  7  percent,  cost  of  preferred  stoc.k 
is  9  percent  and  cost  of  (.ommon-stcK.k 
equity  is  12  percent,  and  that  the 
corporate  income  tax  rate  is  40  percent. 
The  BTW'ACC  fur  this  firm  is  calculated 
as  follows: 


Cost 
(percent) 


7 

9 

12 


WACC 
(percent) 


1.75 
1.35 
7  20 


10  30 


Tax  factor 

(1/1-T) 


1.00 
1.67 
1.67 


BTWACC 


1.75 

2.25 

12.02 


16.02 


The  allowable  rate  of  return  for  this 
hypothetical  company  should,  therefore. 
be  set  at  lfi.02  percent,  which  would 
provide  the  firm  with  the  opportunity  to 


earn  revenues  sufficient  to  service  the 
total  t:ost  of  capital  and  taxes. 

The  Commission's  proposed  nile 
specifies  that  the  allowable  rate  of 
return  on  rate  base  for  a  regulated 


carrier  in  the  domestic  offshore  trades 
shall  be  set  equal  to  the  carrier's  WACC 
calculated  on  a  before-tax  basis.  The 
proposed  rule  also  stipulates  the  use  of 
the  regulated  carrier's  normalized 
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corporate  income  tax  rate  (j.e..  the 
statutory  corporate  income  tax  rate,  not 
the  actual  or  effective  corporate  income 
tax  rate)  in  computing  the  BTVVACXl 
This  is  consistent  %vith  the  approach  the 
Commission  uses  currently  in 
calculating  the  rate  of  return  on  rate 
base.  Furthermore,  the  large  majority  of 
n>gulator>'  commissions  in  the  U.S.  use 
the  normalized  income  tax  rate  for 
ratemaking  and  accounting  purposes.^" 

3.  Flotation  Costs.  Three  factors  could 
theoretically  result  in  a  firm  receiving  as 
net  proceeds  from  the  issuance  of 
common  stock  an  amount  less  than  the 
prt!-announcement  common  stock  price: 
(1)  The  cost  of  floating  new  issues  [e.g., 
the  fee  paid  to  the  underwriter)  and 
other  administrative  expenses  (e.g.. 
printing,  legal,  and  accounting 
e.xpenses);  (2)  the  downward  market 
pressure  resulting  from  the  increased 
supply  of  the  common  stock  (i.e..  the 
'"market  pressure"  effect);  and  (3)  the 
potential  market  price  decline  related  to 
external  market  varinhlos  (i.e..  the 
"market  break"  effect). 

The  Commission's  proposed  rule 
spe<.ifies  that  an  allowance  for  the  cost 
of  common-stock  equity  capital 
financing  be  made  for  those  flotation 
costs  that  are  actually  incurred  [i.e., 
tho.se  that  are  identifiable  and  directly 
attributable  to  underwriting,  printing, 
legal,  and  accounting  expenses),  hut 
only  in  the  event  that  the  regulated 
carrier  under  consideration  plans  on 
issuing  new  common  stock  to  the 
general  public,  during  the  test  year  in 
qut^stion. 

No  allowance  would  be  made  for  any 
hypothetical  costs  su(  h  as  those 
associated  with  market  pressure  and 
market  break  effects.  The  proposed  rule 
also  specifit^s  that  the  allowance  is  to  be 
applied  solely  to  the  new  common-stock 
equity  and  not  to  the  existing  i;ommon- 
sto<:k  equity  balance.  "♦  The  regulated 
carrier  would  be  required  to  supply  the 
requisite  information  for  computing  the 
allowance. 


"■.S(-«  NARIT..  "Table  40— Aa.ountingTreatiiicn' 
Ol  liix  Rcdiicuoni — All  L'nlil.fi."  Riipr,(  nole  4.  at 
95-9h. 

"'The  dpproprinlp  form. :1a  fof  ccn.pmiri;  jiuth  a^ 
a'lowdnce  isas  fi>i!cws: 

k^Fs/l  l*sl 

VnhfTP 

k  i.s  the  requin-d  incre.-nem  ro  »he  cost  of  lh«- 
rc>,ulated  rirm's  coir.mon-storl,  equity  capiii-.l  th.ii 
will  dllow  !hp  company  to  rPtov»-r  itb  flotation 
tOiils; 

F  i.s  the  flotation  cost*  e.xprei.>.ed  a!>  a  derimal 
frdt  'Ion  of  the  dollar  value  of  new  common  stock 
et^iiitv  wies;  and 

»  i.<i  the  new  ronimon-.ittick  equity  sale.s  cxpres!.cd 
ti.«  .1  decimal  f.-a<  tion  of  the  dollar  mine  of  existing 
'I'Dimon  equity 


Deferred  Taxes  and  The  Capital 
Construction  Fund 

Under  its  current  rxiles.  the 
Commission  does  not  address  the  issue 
of  deferred  taxes  for  calculating  rate 
base.  The  Commission  proposes  to 
amend  its  rules  to  provide  for  the 
treatment  of  deferred  taxes,  including 
the  Capital  Con.struction  Fund 
("Fund"). 

The  Fund  is  comprised  of  three 
components:  (1)  The  capital  account, 
which  results  from  contributions,  (2) 
capital  gains  on  investment 
transactions,  and  (3)  ordinary  income, 
representing  the  earnings  of  Fund 
assets.  Section  607  of  the  Merchant 
Marine  Act,  1936.  46  U.S.C  app.  §  1177. 
which  governs  the  Fund,  provides  for 
different  tax  treatment  for  withdrawals 
from  the  various  components  of  the 
Fund.  Section  607  requires  that  the 
basis  of  vessels,  baizes  or  containers 
purchased  with  monies  &x>m  the  Fund 
be  reduced  by  the  amount  of  funds 
withdrawn  £rom  the  ordinary  income 
and  capital  gains  components  of  the 
Fund.  The  proposed  rule  takes  a  similar 
approach,  and  would  require  carriers  to 
reduce  the  cost  of  an  asset  as  shown  in 
rate  base  by  the  amount  of  funds 
withdrawn  from  the  ordinary  income 
and  capital  gains  components  of  the 
Fund  which  are  used  in  acquiring  the 
asset. 

A  certain  portion  of  a  carrier's 
physical  capital  (rate  base)  is  financed 
by  deferred  taxes.  Unlike  the  debt, 
preferred  stock,  and  common-stock 
equity  components  of  financial  capital, 
deferred  taxes  cost  the  carrier  nothing. 
Deferred  taxes  are  in  the  nature  of  an 
interest-free  loan  from  the  government. 
Given  that  these  funds  are  obtained  at 
zero  cost,  we  believe  that  the  carrier 
should  not  be  allowed  a  return  on  that 
portion  of  rate  base  which  results  from 
deferred  taxes,  except  on  that  portion 
that  results  from  deferred  taxes  that  may 
arise  from  the  Fund  or  the  expired 
Investment  Tax  Credit,  and  that  rate 
base  be  rediiced  accordingly. 

This  treatment  comports  with  the 
treatment  of  deferred  taxes  by  other 
federal  agencies,  as  well  as  a  majority  of 
state  regulatory  agencies.^o  When  it  is 
necessary  to  allocate  such  accumulated 
deferred  taxes  between  Commission  and 
non-Commission  regulated  activities, 
such  allocation  shall  be  on  the  ratio  of 
vessels  and  other  property  and 
equipment  included  in  rate  base,  less 
accumulated  depreciation,  to  total 
company  vessels  and  other  property  and 


■•  SeeNARl'C.  -Tabie  39— Treelmem  Of 
Actum jlated  Deferred  income  Taxes  In  Rate  Rii.se— 
All  l''i!itir<;,"  suprv  note  4.  at  9:>-04 


equipment,  less  accumulated 
depreciation. 

Working  Capital 

The  inclusion  of  working  capital  in 
rate  base  is  intended  to  recognize  the 
necessity  for  the  carrier  to  maintain  an 
adequate  supply  of  cash  for  the  purpose 
of  meeting  expenditure  requirements 
during  the  period  between  the  payment 
of  expenses  and  the  collection  of 
revenue.  Average  voyage  expense  is 
used  as  the  measure  of  working  capital 
for  a  self-propelled  vessel  operator 
under  the  Commission's  existing  rule. 

With  regard  to  the  treatment  of 
insurance  expense  in  the  computation 
of  average  voyage  expense,  the 
Commission's  current  regulations 
provide  for  the  inclusion  of  90  days* 
hull  and  machinery-  insurance  and 
protection  and  indemnity  insurance. 
Hawaii  suggests  that  insurance  expense 
be  treated  in  the  same  manner  as  other 
operating  expenses,  i.e.,  include  that 
amount  applicable  to  the  duration  of  an 
average  voyage.  The  proposed  rule 
adopts  that  approach. 

Allocation  of  Assets  and  Expenses 

In  1980.  the  Commission  amended  its 
niles  governing  the  allocation  of  assets 
and  expenses.  As  a  result  of  these 
changes,  cargo  cube  or  space  ocxmpied 
replaced  weight  or  revenue  ton  as  the 
basis  for  allocations.  The  rationale  for 
this  decision  was  that  in  a  containership 
operation,  the  cost  of  providing  service 
is  the  cost  of  providing  space.  The 
Commission  concluded  that  the  carrier's 
cost  per  container  remains  the  same 
regardless  of  the  amount  of  cargo  in  the 
container  or  revenue  generated  by  the 
container. 

Accordingly,  part  552  currently 
prescribes  that  vessels,  accumulated 
depreciation  and  vessel  expense  shall  be 
allocated  on  the  cargo-cube-mile 
relationship  as  defined  in  46  CFR 
552. 5(n).  while  those  expenses  related 
to  cargo  handling  are  allocated  on  the 
basis  of  cargo  cube  loaded  and 
discharged.  Other  property  and 
equipment,  and  administrative  and 
general  expenses  are  required  to  be 
allocated  on  the  voyage  expense 
relationship,  as  defined  in  46  CFR 
552.5(p). 

Commenters  in  Docket  No.  91-51 
suggested  several  alternative  allocation 
methods,  including  a  methcxi  based  on 
cargo  carried  on  the  outbound  portion  of 
the  voyage  or  based  on  revenue 
generated  by  Commission  and  non- 
Commission  regulated  cargo.  These 
proposals  stemmed  from  the  bifurcation 
of  regulatory  authority  in  the  domestic 
offshore  trades  between  the  Commission 
and  the  Interstate  Commerc  e 
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Commission.  However,  that  split  in 
jurisdiction  has  no  direct  connection 
with  the  costs  a  carrier  incurs  in 
providing  service.  The  Commission 
shall  not  attempt  to  contrive  an 
allocation  methodology  as  a  solution  to 
an  issue  that  can  best  be  remedied  by 
legislative  action. 

The  Federal  Maritime  Commission 
certifies  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(n).  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions.  The 
Commission  grants  a  waiver  of  the 
detailed  reporting  retjuirements  to 
carriers  which  earn  gross  revenues  of 
$25  million  or  less  in  a  particular  trade 
in  accordance  with  46  CFR  552.2(e). 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
as  amended.  The  incremental  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  range  from 
an  average  of  41  hours  to  65  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate, 
including  suggestions  for  reducing  this 
burden,  to  Sandra  L.  Kusumoto, 
Director,  Bureau  of  Administration, 
Federal  Maritime  Commission, 
Washington,  DC  20573  and  to  the  Offii.e 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  EX:  20503. 

List  of  Subjects  in  46  CFR  Part  552 

Maritime  carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts. 

Therefore,  pursuant  to  5  U.S.C.  553. 
.sections  18  and  43  of  the  Shipping  Act. 
1916,  46  U.S.C.  app.  817  and  84Ia,  and 
sections  2  and  3  of  the  Intercoastal 
Shipping  Act,  1933,  46  U.S.C.  app.  844 
and  845,  Part  552  of  Title  46,  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  552— FINANCIAL  REPORTS  OF 
VESSEL  OPERATING  COMMON 
CARRIERS  BY  WATER  IN  THE 
DOMESTIC  OFFSHORE  TRADES 

1.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 
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Authority:  5  U.S.C  553;  46  U.S.C  app. 
817(a),  820.  841a.  843. 844,  845,  845a  and 
847. 

2.  In  §  552.1.  paragraph  (b)  is  revised 
to  read  as  follows  and  paragraph  (d)  is 
removed: 

§552.1    Purpose. 

•  *        •        •        , 

(b)  hi  evaluating  the  reasonablene.ss  of 
a  voce's  overall  level  of  rates,  the 
Commission  will  use  return  on  rate  base 
as  its  primary  standard,  A  carrier's 
allowable  rate  of  return  on  rate  base  will 
be  set  equal  to  its  before-tax  weighted 
average  cost  of  capital.  However,  the 
Commission  may  also  employ  the  other 
financial  methodologies  set  forth  in 
§  552.6(0  in  order  to  achieve  a  fair  and 
reasonable  result. 

*  *        •        •        • 

3.  In  §  552.2,  paragraph  (a)  is 
amended  by  revising  the  filing  address 
contained  therein,  paragraph  (b)  is 
redesignated  as  paragraph  {b)(l)  and 
revised,  a  new  paragraph  (b)(2)  is  added, 
paragraph  (f)(l)(iv)  is  amended  by 
removing  "and,"  from  the  end  thereof, 
paragraph  (f)(l)(v)  is  amended  by 
changing  the  period  at  the  end  thereof 
to  a  semicolon  and  adding  "and."  to  the 
end  of  the  paragraph,  and  a  new 
paragraph  (OdKvi)  is  added  reading  as 
follows: 

§552.2    General  requirements. 

(a)  *   •   • 

Federal  Maritime  Commission,  Bureau 
of  Tariffs,  Certification  and  Licensing, 
800  North  Capitol  Street.  NW., 
Washington,  DC  20573-0001 

(b)(1)  Annual  statements  under  this 
part  shall  consist  of  Exhibits  A,  B,  and 
C,  as  described  in  §  552.6,  and  shall  be 
filed  within  150  days  after  the  close  of 
the  carrier's  fiscal  year  and  be 
accompanied  by  a  company-wide 
balance  sheet  and  income  statement 
having  a  time  period  coinciding  with 
that  of  the  annual  .statements.  A  specific 
format  is  not  prescribed  for  the 
company-wide  statements. 

(2)  Concurrently  with  the  filing  of  the 
(  arrier's  annual  financial  statements 
required  under  this  section,  a  carrier 
that  issues  no  publicly  traded  common- 
stock  equity  must  submit  for 
Commission  approval  annually: 

(i)  A  proxy  group  of  companies  to 
impute  the  carrier's  cost  of  common- 
.stock  equity  capital  in  accordance  with 
the  requirements  set  forth  in 
§  552.6(e)(3);  or 

(ii)  An  application  to  use  a 
consolidated  capital  structure  in 
accordance  with  the  requirements  set 
forth  in  §  552.6(e)(4). 


(vi)  Projected  schedules  for 
capitalization  amounts  and  ratios 
(Schedule  F-I);  cost  of  long-term  debt 
capital  calculation  (Schedules  F-II  and 
F-UI);  cost  of  preferred  (and  preference) 
stock  capital  calculation  (Schedules  F- 
IV  and  F-V);  corporate  Income  tax  rate 
(Schedule  F-VI);  and  flotation  costs 
(Schedule  F-VII)  for  the  12-month 
period  used  to  compute  projected 
midyear  rate  base  in  paragraph  (fl(l)(ii) 
of  this  section. 

*  •        •        •        • 

4.  In  §  552.5,  paragraphs  (b)  and  (c) 
are  revised,  and  paragraphs  (v),  (w),  (x), 
(y),  (z),  (aa),  and  (bb)  are  added  to  read 
as  follows: 

§552.5    Definitions. 

*  •         •         •         • 

(b)  The  senice  means  those  voyages 
and/or  terminal  facilities  in  which  cargo 
subject  to  the  Commission's  regulation 
under  46  CFR  514.1(c)(2)  is  either 
carried  or  handled. 

(c)  The  trade  means  that  part  of  the 
Service  subject  to  the  Commission's 
regulation  under  46  CFR  514.1(c)(2), 
more  extensively  defined  in  this  section 
under  Domestic  Offshore  Trade. 

*  •         •         •         • 

(v)  Book  value  means  the  value  at 
which  an  asset  is  carried  on  a  balance 
sheet. 

(w)  Capital  structure  means  a 
company's  financial  framework,  which 
is  composed  of  long-term  debt,  preferred 
(and  preference)  stock,  and  common- 
.stock  equity  capital  (par  value  plus 
earned  and  capital  surplus). 

(x)  Capitahzation  ratio  means  the 
percentage  of  a  company's  capital 
stru<;ture  that  is  long-term  debt, 
preferred  (and  preference)  stock,  and 
common  stock-equity  capital. 

(y)  Consolidated  system  means  a 
parent  company  and  all  of  its 
subsidiaries. 

(z)  Subsidiary  company  means  a 
company  of  which  more  than  50  percent 
of  the  voting  shares  of  stock  are  owned 
by  another  corporation,  called  the 
parent  company. 

(aa)  Long-term  debt  means  a  liability 
due  in  a  year  or  more. 

(bb)  Timesinterest-eamed ratio 
means  the  measure  of  the  extent  to 
which  operating  income  can  decline 
before  a  firm  is  unable  to  meet  its 
annual  interest  costs.  It  is  computed  by 
dividing  a  firm's  earnings  before  interest 
and  taxes  hy  the  firm's  annual  interest 
expense. 

5.  In  §  552.6,  paragraph  (a)(1),  the  first 
sentence  of  paragraph  (a)(2),  the 
introductory  text  of  paragraph  (bHD. 
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paragraphs  (b)(4)(i)  and  (h)(5),  and  the 
heading  of  paragraph  (b)(9)  are  revised; 
paragraph  (h)(10)  is  added:  paragraphs 
(c)(5)  and  (c)(10)  are  revised;  paragraphs 
(d)(1)  and  (d)(2)  are  revised;  paragraphs 
(e)  and  (f)  are  redesignated  (g)  and  (h); 
a  new  paragraph  (e)  is  added  and 
paragraphs  (d)(3)  and  (d)(4)  are 
redesignated  (0(1)  and  (f)(2)  and  the 
paragraph  headings  thereof  revised 
reading  as  follows: 

§552.6    Forms. 

(a)  General.  (1)  The  submission 
required  by  this  part  shall  be  submitted 
in  the  prescribed  format  and  shall 
include  General  Information  regarding 
the  carrier,  as  well  as  the  following 
schedules  as  applicable: 

Exhibit  A — Rate  Base  and  supporting 

schedules; 
Exhibit  B — Income  Account  and 

supporting  schedules; 
Exhibit  C — Rate  of  Return  and 

supporting  schedules; 
Exhibit  D — Application  for  Waiver; 
Exhibit  E — Initial  Tariff  Filing 

Supporting  Data;  and 
Exhibit  F — Allowable  Rate  of  Return 

schedules. 

(2)  Statements  containing  the  required 
exhibits  and  schedules  are  described  in 
paragraphs  (b),  (c),  (d),  (e),  (g).  and  (h) 
of  this  section  and  are  available  upon 
request  from  the  Commission.  *  *  * 

(b)  Rate  base  (Exhibits  A  and  A(A))- 
(1)  Investment  in  Vessels  (Schedules  A- 
I  and  A-I(A)).  Each  cargo  vessel 
(excluding  vessels  chartered  under 
leases  which  are  not  capitalized  in 
accordance  with  §  552.6(b)(10)) 
employed  in  the  Service  for  which  a 
statement  is  filed  shall  be  listed  by 
name,  showing  the  original  cost  to  the 
carrier  or  to  any  related  company, 
reduced  to  reflect  the  use  of  funds  from 
the  Capital  Construction  Fund's  capital 
gains  account  or  ordinary  income 
account,  p^us  the  cost  of  improvements, 
conversions,  and  alterations,  reduced  to 
reflect  the  use  of  funds  from  the  Capital 
Construction  Fund's  capital  gains 
account  or  ordinary  income  account, 
less  the  cost  of  any  deductions.  All 
additions  and  deductions  made  during 
the  period  shall  be  shown  on  a  pro  rata 
basis,  reflecting  the  number  of  days  they 
were  applicable  during  the  period.  The 
result  of  these  computations  shall  be 
called  the  Adjusted  Cost. 

•        *        •        •        • 

(4)  Investment  in  other  property  and 
equipment:  accumulated  depreciation 
other  property  and  equipment 
(Schedule  A-IV  and  A-I\'(Aj).  (i)  Actual 
investment,  representing  original  cost  to 
the  carrier  or  to  any  related  company, 
reduced  to  reflect  the  use  of  funds  from 


the  Capital  Construction  Fund's  capital 
gains  account  or  ordinary  income 
account,  in  other  fixed  assets  employed 
in  the  Service,  shall  be  reported  as  of 
the  beginning  of  the  year.  Accumulated 
depreciation  for  these  assets  shall  be 
reported  both  as  of  the  beginning  and  as 
of  the  end  of  the  year.  The  arithmetic 
average  of  the  two  amounts  shall  also  be 
shown  and  shall  be  the  amount 
deducted  from  original  cost  in 
determining  rate  base.  The  cost  of 
additions  and  deductions  during  the 
period,  adjusted  to  reflect  the  use  of  the 
Capital  Construction  Fund,  shall  also  be 
reported.  The  carrier  shall  report  as 
though  all  such  changes  took  place  at 
midyear,  except  those  involving 
substantial  sums,  which  shall  be 
prorated  on  a  daily  basis.  Allocation  to 
the  Trade  shall  be  based  upon  the  actual 
use  of  the  specific  asset  or  group  of 
assets  within  the  Trade.  For  those  assets 
employed  in  a  general  capacity,  such  as 
office  furniture  and  fixtures,  the  voyage 
expense  relationship  shall  be  employed 
for  allocation  purposes.  The  basis  of 
allocation  to  the  Trade  shall  be  set  forth 
and  fully  explained. 

(ii)  *   *   • 

(5)  Working  Capital  (Schedule  A-V). 
Working  capital  for  vessel  operators 
shall  be  determined  as  average  voyage 
expense.  Average  voyage  expense  shall 
be  calculated  on  the  basis  of  the  actual 
expenses  of  operating  and  maintaining 
the  vessel(s)  employed  in  the  Service 
(excluding  lay-up  expenses)  during  the 
average  length  of  time  of  all  voyages 
(excluding  lay-up  periods)  during  the 
period  in  which  any  cargo  was  carried 
in  the  Trade.  Expenses  for  operating  and 
maintaining  vessels  employed  in  the 
Trade  shall  include:  Vessel  Operating 
Expense,  Vessel  Port  Call  Expense, 
Cargo  Handling  Expense, 
Administrative  and  General  Expense 
and  Interest  Expense  allocated  to  the 
Trade  as  provided  in  paragraphs  (c)  (2), 
(4)  and  (5)  of  this  section. 
***** 

(9)  Capitalization  of  leases  (Schedules 
A~VII  and  A-VII(A)I.  '   '   " 

(10)  Accumulated  Deferred  Taxes 
(Schedules  A-VIII  and  A-VIII(Al). 
Accumulated  deferred  taxes,  excluding 
deferred  taxes  that  may  arise  from  the 
Capital  Construction  Fund  or  the 
expired  Investment  Tax  Credit,  shall  be 
reported  both  as  of  the  beginning  and 
the  end  of  the  year  and  the  arithmetic 
average  of  the  two  amounts  shall  be 
shown.  Allocation  to  the  Trade  shall  be 
based  upon  the  ratio  of  Trade 
Investment  in  Vessels  (Schedules  A-I 
and  A-I(A))  less  Accumulated 
Depreciation  (Schedules  A-II  and  A- 
11(A))  plus  Other  Property  and 


Equipment  less  Accumulated 
Depreciation  (Schedules  A-IV  and  A- 
IV{A))  to  total  company  investment  in 
vessels  and  other  property  and 
equipment  less  accumulated 
depreciation. 

(c)  •  •  * 

*  •        •        •        • 

(5)  Interest  expense  and  debt 
payments  (Schedules  B-IVand  B- 
IV(A)I.  This  schedule  shall  set  forth  the 
total  interest  and  debt  payments, 
apportioned  between  principal  and 
interest,  short  and  long-term,  on  debt 
and  lease  obligations.  Payments  on  long- 
term  debt  are  to  be  calculated  consistent 
with  the  method  set  forth  in 
§  552.6(e)(7)  for  computing  the  cost  of 
long-term  debt  capital.  Principal  and 
interest  shall  be  allocated  to  the  Trade 
in  the  ratio  that  Trade  rate  base  less 
working  capital  bears  to  company-wide 
assets  less  current  assets.  Where  related 
company  assets  are  employed  by  the 
filing  company,  the  balance  sheet 
figures  on  the  related  company's  books 
for  such  assets  shall  be  added  to  the 
company-wide  total  in  computing  the 
ratio.  In  those  instances  where  interest 
expenses  are  capitalized  in  accordance 
with  paragraph  (b)(9)  of  this  section,  a 
deduction  shall  be  made  for  the  amount 
so  capitalized. 

*  •        •        *        • 

(10)  Provision  for  income  tax.  Federal. 
State,  and  other  income  taxes  shall  be 
listed  separately.  If  the  company  is 
organized  outside  the  United  States,  it 
shall  indicate  the  entity  to  which  it  pays 
income  taxes  and  the  rate  of  tax 
applicable  to  its  taxable  income  for  the 
subject  year.  Federal,  State  and  other 
income  taxes  shall  be  calculated  at  the 
statutory  rate.  Such  tax  rates  are  to  be 
identical  to  those  set  forth  in  Schedules 
F-VI  or  F-VI(A)  used  in  determining  the 
carrier's  allowable  rate  of  return  unless 
the  carrier  is  a  subsidiary  of  a  parent 
company  and  a  consolidated  capital 
structure  is  to  be  used  in  that 
determination. 

*  •        *        »        • 

(d)  Rate  of  Return  (Exhibits  C  and 
C(Aj} — (1)  General.  All  carriers  are 
required  to  calculate  rate  of  return  on 
rate  base.  However,  the  Commission  or 
individual  carriers,  at  the  Commission's 
discretion,  may  also  employ  fixed 
charges  coverage  and/or  operating  ratios 
as  provided  for  in  paragraph  (f)  of  this 
section. 

(2)  Return  on  rate  base.  The  return  on 
rate  base  will  be  computed  by  dividing 
Trade  net  income  plus  interest  expense 
by  Trade  rate  base. 

(e)  Maximum  allowable  rate  of  return 
on  rate  base  (Exhibits  F  and  F(A))—{.^) 
General.  A  carrier's  maximum  allowable 
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rate  of  return  on  rate  base  shall  be  set 
equal  to  the  carrier's  weighted  average 
cost  of  capital  calculated  on  a  before-tax 


basis  { -BTWACC").  The  BTVVACC  is 
defined  mathematically  by  the  following 
expression: 


BTWACC  = 


D 


Vd+p+e 


K.+ 


D  +  P  +  E 


I-T 


Vd+p+e; 


l-T 


where: 

Kj  is  the  carrier's  cost  of  long-term  debt 

capital; 
Kp  is  the  carrier's  cost  of  preferred  (and 

preference)  stock  capital; 
K:  is  the  carrier's  cost  of  common-stock 

equity  capital; 
D  is  the  average  book  value  of  the 

carrier's  long-term  debt  capital 

outstanding; 
P  is  the  average  book  value  of  the 

carrier's  preferred  (and  preference) 

stock  capital  outstanding; 
E  is  the  average  book  value  of  the 

carrier's  common-stock  equity 

capital  (par  value  plus  earned  and 

capital  surplus)  outstanding;  and 
T  is  the  carrier's  composite  statutory 

corporate  income  tax  rate. 
A  carrier's  BTWACC  shall  be 
calculated  in  precise  accordance  with 
the  rules  set  forth  in  this  section. 

(2)  Subsidiary  carrier's  capital 
structure.  Where  a  carrier  is  a  subsidiary 
that  obtains  its  common-stock  equity 
capital  through  a  parent  company,  the 
capital  structure  of  the  subsidiary  shall 
be  used  in  computing  the  BTVVACC. 
The  subsidiary  carrier's  cost  of 
common-stock  equity  capital,  the 
subsidiary  carrier's  co.st  of  long-term 
debt  capital,  the  subsidiary  carrier's  cost 
of  preferred  stock  capital,  and  the 
subsidiary  carrier's  composite  statutory 
corporate  income  tax  rate  shall  also  be 
used  in  computing  the  BTWACC.  The 
subsidiary  carrier's  cost  of  common- 
stock  equity  capital  shall  be  inferred  as 
the  cost  of  common-stock  equity  capital 
estimated  for  a  sample  of  firms  having 
business  and  financial  risk  comparable 
to  the  subsidiary  carrier  when  the 
subsidiary  carrier's  capital  structure  is 
used  in  calculating  the  BTWACC. 

(3)  Comparable  risk  companies,  (i) 
Concurrently  with  the  fding  of  the 
annual  financial  statements  required 
under  §  552.2,  a  carrier  must  submit  for 
Commission  approval  a  proxy  group  of 
companies  to  impute  the  carrier's  cost  of 
common-stock  equity  capital  where: 

(A)  The  carrier  is  an  independent 
company  (i.e.,  it  has  no  corporate 
parent)  which  issues  no  publicly-traded 
common-stock  equity,  or 

(B)  The  carrier  is  a  subsidiary  that 
obtains  its  common-stock  equity  capital 
through  a  parent  company. 


(ii)  After  notice  and  opportunity  for 
comment,  the  Commission  will  approve 
a  proxy  group  of  companies  based  on 
the  following  criteria: 

(A)  The  proxy  companies  shall  be 
based  in  the  United  States  and  shall  be 
listed  in  The  Value  Line  Investment 
Sur\ey. 

(B)  The  proxy  companies  shall 
operate  and  derive  a  major  portion  of 
their  gross  revenues  primarily  as 
common  carriers  in  the  business  of 
freight  transportation,  and  shall  own  or 
operate  transportation  vehicles  or 
vessels.  Companies  with  gross  annual 
revenues  equal  to  or  less  than  the 
$25,000,000  shall  be  excluded  from  the 
proxy  group. 

(C)  In  addition,  comparable  risk 
companies  shall  be  selected  by 
examining  some,  but  not  necessarily  all, 
of  the  following  risk  indicators: 

(1)  A  company's  total  capitalization 
ratio  and/or  debt-to-equity  ratio; 

(2)  The  investment  quality  ratings  of 
a  company's  long-term  debt 
in.struments; 

^jyThe  investment  safety  ranking  of  a 
company's  common-stock  equity; 

(4)  The  rating  of  a  company's 
financial  strength,  as  provided  by  Value 
Line; 

^57  The  variability  of  a  company's 
common-stock  price  changes  or  returns 
on  common-stock  equity  [i.e.,  the 
standard  deviation): 

(6)  The  volatility  of  a  company's 
common-stock  price  changes  or  returns 
on  common-stock  equity  relative  to  the 
stock  market  as  a  whole  [i.e.,  the  beta 
coefficient);  or 

(7)  Other  such  valid  indicators 
deemed  appropriate  by  the  Commission. 

(iii)  Any  proxy  group  of  companies 
that  has  received  Commission  approval 
will  not  be  subject  to  challenge  in  a 
subsequent  rate  investigation  brought 
under  section  (3)  of  the  Intercoastal  Act, 
1933. 

(4)  Consolidated  capital  structure,  [i] 
Upon  application,  after  notice  and 
opportunity  for  comment,  the 
Commissicui  may  authorize  use  of  the 
capital  structuire  of  the  consolidated 
system  (i.e.,  the  parent  company  and  all 
of  its  subsidiaries)  in  computing  the 
BTWACC.  The  application  must  show 
that: 


(A)  The  subsidiary  carrier's  parent 
company  issues  publicly  traded 
common-stock  equity; 

(B)  The  subsidiary  carrier's  parent 
company  owns  90  percent  or  more  of 
the  subsidiary's  voting  shares  of  stock; 
and 

(C)  The  business  and  the  financial 
risks  of  the  subsidiary  carrier  and  the 
parent  company  are  similar. 

(ii)  The  similarity  of  the  parent 
company's  and  subsidiary  carrier's 
business  risk  shall  be  evaluated  by 
examining  the  degree  to  which  the 
consolidated  system's  profits,  revenues, 
and  expenses  are  composed  of  those  of 
the  subsidiary  carrier,  and  the  extent  to 
which  the  parent's  holdings  are 
diversified  into  lines  of  business 
unrelated  to  those  of  the  subsidiary 
carrier,  and/or  other  indicators  of 
business  risk  deemed  appropriate  by  the 
Commission.  The  similarity  of  the 
parent  company's  and  subsidiary 
carrier's  financial  risk  shall  be  evaluated 
by  examining  the  consoUdated  system's 
and  the  subsidiar>'s  total  capitalization 
ratios,  debt-to-equity  ratios,  investment 
quality  rankings  on  short-  and  long-term 
debt  instruments,  times-interest-eamed 
ratios,  fixed  charges  coverage  ratios 
(calculated  to  include  both  FMC  and 
non-FMC  regulated  operations),  and/or 
other  measures  of  financial  risk  deemed 
appropriate  by  the  Commission. 

(iii)  When  tne  consolidated  capital 
structure  is  used,  the  consolidated 
system's  cost  of  common-stock  equity 
capital  (issued  by  the  parent  company), 
the  consolidated  system's  cost  of  long- 
term  debt  capital,  the  consoUdated 
system's  cost  of  preferred  (and 
preference)  stock  capital,  and  the 
consolidated  system's  composite 
statutory  corporate  income  tax  rate  shall 
also  be  used  in  estimating  the 
subsidiary's  BTWACC. 

(iv)  Where  the  Commission  has 
approved  the  use  of  a  consolidated 
capital  structure,  such  use  will  not  be 
subject  to  challenge  in  a  subsequent  rate 
investigation  brought  under  section  (3) 
of  the  Intercoastal  Act.  1933. 

(5)  Book-value,  average  capitalization 
ratios.  Capitalization  ratios  representing 
the  capital  structure  used  in  deriving  a 
carrier's  BTWACC  shall  be  computed  on 
the  basis  of  average  profscted  book 
value  outstanding  over  the  12-month 
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period  used  to  calculate  projected 
midyear  rate  base  in  §  552.2  (0(l)(ii). 
The  average  amount  of  any  class  of 
capital  outstanding  used  in  determining 
the  capitalization  ratios  is  computed  by 
adding  the  amount  of  a  particular  type 
of  capital  expected  to  be  outstanding  as 
of  the  beginning  of  the  12-month  period 
to  the  amount  of  that  same  type  of 
capital  expected  to  be  outstanding  as  of 
the  end  of  the  12-month  period,  and 
dividing  the  sum  of  the  two  amounts 
outstanding  by  two. 

(6)  Capitalization  amounts  and  ratios 
(Schedules  F-I  and  F-I(A)).  A  carrier 
shall  show  its  long-term  debt,  preferred 
stock,  and  common-stock  equity 
capitalization  amounts  outstanding, 
stated  in  book  value  terms,  as  of  the 
beginning  and  as  of  the  end  of  the  12- 
month  period  used  to  calculate 
projected  midyear  rate  base,  and  the 
average  amounts  and  average  ratios  for 
that  12-month  period.  Where  a  carrier  is 
a  subsidiary  of  a  parent  company,  the 
carrier  shall  show  its  own  capitalization 
amounts  and  ratios  unless  the  carrier 
applies  for  and  receives  permission 
from  the  Commission  to  use  a 
consoHdated  capital  structure  in 
computing  the  BTWACC.  Where  such 
permission  is  granted,  the  carrier  shall 
show  instead  the  consolidated  system's 
capitalization  amounts  and  ratios. 

(7)  Cosf  of  long-term  debt  capital 
(Schedules  F-II.  F-II(A).  F-III.  and  F- 
111(A)).  (i)  The  cost  of  long-term  debt 
capital  •  shall  be  calculated  by  the 
carrier  for  the  12-month  period  used  to 
compute  projected  mid-year  rate  base  on 
the  basis  of: 

(A)  Embedded  cost  for  existing  long- 
term  debt;  and 

(B)  Current  cost  for  any  new  long-term 
debt  expected  to  be  issued  on  or  before 
the  final  day  of  the  12-month  period. 

(ii)  The  arithmetic  average  annual 
percentage  rate  cost  of  long-term  debt 
capital  calculated  on  the  basis  of  all 
issues  of  long-term  debt  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period  used 
to  compute  projected  mid-year  rate  base 
shall  be  the  cost  of  long-term  debt 
capital  used  in  computing  the 
BTWACC. 

(iii)  The  annual  percentage  rate  cost  of 
long-term  debt  capital  for  all  issues  of 
long-term  debt  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period  used 
to  compute  projected  mid-year  rate  base 
shall  be  calculated  separately  for  the 
two  dates  by: 


•The  cost  of  sinking  fund  preferred  stock  shall  be 
computed  in  accordance  with  the  regulations  in  this 
section  for  calculating  the  cost  of  long-term  debt. 


(A)  Multiplying  the  cost  of  money  for 
each  issue  under  paragraph 
(e)(7)(v)(A)(I0)  of  this  section  by  the 
principal  amount  outstanding  for  each 
issue,  which  yields  the  annual  dollar 
cost  for  each  issue;  and 

(B)  Adding  the  annual  dollar  cost  of 
each  issue  to  obtain  the  total  dollar  cost 
for  all  issues,  which  is  divided  by  the 
total  principal  amount  outstanding  for 
all  issues  to  obtain  the  annual 
percentage  rate  cost  of  long-term  debt 
capital  for  all  issues. 

(iv)  The  arithmetic  average  annual 
percentage  rate  cost  of  long-term  debt 
capital  for  all  issues  to  be  used  as  the 
cost  of  long-term  debt  capital  in 
computing  the  BTWACC  shall  be 
calculated  by: 

(A)  Adding  the  total  annual  dollar 
cost  for  all  issues  of  long-term  debt 
capital  expected  to  be  outstanding  as  of 
the  beginning  of  the  12-month  period 
used  to  compute  projected  mid-year  rate 
base  to  the  total  annual  dollar  cost  for 
all  issues  of  long-term  debt  capital 
expected  to  be  outstanding  as  of  the  end 
of  the  12-month  period,  and  dividing 
the  resulting  sum  by  two,  which  yields 
the  average  total  annual  dollar  cost  of 
long-term  debt  for  all  issues  for  the  12- 
month  period; 

(B)  Adding  the  total  principal  amount 
outstanding  for  all  long-term  debt  issues 
expected  to  be  outstanding  as  of  the 
beginning  of  the  12-month  period  used 
to  compute  projected  mid-year  rate  base 
to  the  total  principal  amount 
outstanding  for  all  long-term  debt  issues 
expected  to  be  outstanding  as  of  the  end 
of  the  12-month  period,  and  dividing 
the  resulting  sum  by  two,  which  yields 
the  average  total  principal  amount 
expected  to  be  outstanding  for  all  issues 
for  the  12-month  period;  and 

[Q  Dividing  the  average  total  annual 
dollar  cost  of  long  term  debt  for  all 
issues  for  the  12-month  period  by  the 
average  total  principal  amount  expected 
to  be  outstanding  for  all  issues  for  the 
12-nionth  period,  which  yields  the 
average  annual  percentage  rate  cost  of 
long-term  debt  capital  for  all  issues  to  be 
used  in  computing  the  BTWACC. 

(v)(A)  Cosf  of  long-term  debt  capital 
calculation  (Schedules  F-II,  F-II(A),  F- 
III  and  F-III(A)).  The  carrier  shall 
calculate  the  annual  percentage  rate  cost 
of  long-term  debt  capital  for  all  issues  of 
long-term  debt  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period  used 
to  compute  projected  mid-year  rate  base 
separately  for  the  two  dates,  and  shall 
also  calculate  the  average  annual 
percentage  rate  cost  of  long-term  debt 
for  all  issues  for  the  12-month  period. 
The  carrier  shall  support  these 
calculations  by  showing  in  tabular  form 


the  following  for  each  class  and  series 
of  long-term  debt  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period 
separately  for  the  two  dates: 
(2)  Title; 

[2)  Date  of  issuance; 

(3)  Date  of  maturity; 
(4]  Coupon  rate  (%); 

(5)  Principal  amount  issued  ($); 

(6)  Discount  or  premium  ($); 

(7)  Issuance  expense  ($); 

[8]  Net  proceeds  to  the  carrier  ($); 

(9)  Net  proceeds  ratio  (%),  which  is 
the  net  proceeds  to  the  carrier  divided 
by  the  principal  amount  issued; 

(10)  Cost  of  money  (%),  which,  for 
existing  long-term  debt  issues,  shall  be 
the  yield-to-maturity  at  issuance  based 
on  the  coupon  rate,  term  of  issue,  and 
net  proceeds  ratio  determined  by 
reference  to  any  generally  accepted  table 
of  bond  yields;  and,  for  long-term  debt 
isssues  to  be  newly  issued  on  or  before 
the  final  day  of  the  12-month  period, 
shall  be  based  on  the  average  current 
yield  (published  in  such  a  publication 
as  Moody's  Bond  Survey)  on  long-term 
debt  instruments  similar  in  maturity 
and  investment  quality  as  the  long-term 
debt  security  that  is  to  be  issued; 

(11)  Principal  amount  outstanding 
(%}; 

(12)  Annual  cost  ($);  and 

(13)  Name  and  relationship  of  issuer 
to  carrier. 

(B)  Where  a  carrier  is  a  subsidiary  of 
a  parent  company,  the  carrier  shall 
show  the  cost  of  long-term  debt 
calculations  and  information  required  in 
this  paragraph  (e)(7)(v)  for  its  own  cost 
of  long-term  debt  unless  the  carrier 
applies  for  and  receives  permission 
from  the  Commission  to  use  a 
consolidated  capital  structure  in 
computing  the  BTWACC.  Where  such 
permission  is  granted,  the  subsidiary 
carrier  shall  show  the  required  cost  of 
long-term  debt  calculations  and 
information  for  the  consolidated 
system's  long-term  debt. 

(vi)  In  the  event  that  new  long-term 
debt  is  to  be  issued  on  or  before  the  final 
day  of  the  12-month  period  used  to 
compute  projected  mid-year  rate  base. 
the  carrier  shall  submit  a  statement 
explaining  the  methods  used  to  estimate 
information  required  under  paragraphs 
(e)(7)(v)(A)  (1)  through  (13). 

(8)  Cost  ojf  preferred  (and  preference) 
stock  capital  Schedules  F-IV.  F-IV(A), 
F-V.  and  F-V(A)).  (i)  The  cost  of 
preferred  (and  preference)  stock  capital 
shall  be  calculated  by  the  carrier  for  the 
12-month  period  used  to  compute 
projected  mid-year  rate  base  on  the  basis 
of: 

(A)  Embedded  cost  for  existing 
preferred  (and  preference  stock);  and 
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(B)  Current  cost  for  any  new  preferred 
(and  preference)  stock  to  be  issued  on  or 
before  the  final  day  of  the  12-month 
period. 

(ii)  The  arithmetic  average  annual 
percentage  rate  cost  of  preferred  (and 
preference)  stock  capital  calculated  on 
the  basis  of  all  issues  of  preferred  (and 
preference)  stock  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period  used 
to  calculate  projected  mid-year  rate  base 
shall  be  the  cost  of  preferred  (and 
preference)  stock  capital  used  in 
computing  the  BTWACC. 

(iii)  The  annual  percentage  rate  cost  of 
preferred  (and  preference)  stock  capital 
for  all  issues  of  preferred  (and 
preference)  stock  expected  to  be 
outstanding  as  of  the  beginning  and  as 
of  the  end  of  the  12-month  period  used 
to  compute  projected  mid-year  rate  base 
shall  be  calculated  separately  for  the 
two  dates  by: 

(A)  Multiplying  the  cost  of  money  for 
each  issue  under  paragraph 
(e)(8){v)(A)(9)  of  Ibis  section  by  the  par 
or  stated  amount  outstanding  for  each 
issue,  which  yields  the  annual  dollar 
cost  for  each  issue:  and 

(B)  Adding  the  armual  dollar  cost  of 
each  issue  to  obtain  the  total  for  all 
issues,  which  is  divided  by  the  total  par 
or  stated  amount  outstanding  for  all 
issues  to  obtain  the  annual  percentage 
rate  cost  of  preferred  (and  preference) 
stock  capital  for  all  issues. 

(iv)  The  arithmetic  average  annual 
percentage  rate  cost  of  preferred  (and 
preference)  stock  capital  for  all  issues  to 
be  used  as  the  cost  of  preferred  (and 
preference)  stock  capital  in  computing 
the  BTWACC  shall  be  calculated  by: 

(A)  Adding  the  total  annual  dollar 
cost  for  all  issues  tDf  preferred  (and 
preference)  stock  capital  expected  to  be 
outstanding  as  of  the  beginning  of  the 
12-month  period  used  to  compute 
projected  mid-year  rate  base  to  the  total 
annual  dollar  cost  for  all  issues  of 
preferred  (and  preference)  stock  capital 
expected  to  be  outstanding  as  of  the  end 
of  the  12 month  period,  and  dividing 
the  resulting  sum  by  two.  which  yields 
the  average  total  annual  dollar  cost  of 
preferred  (and  preference)  stock  for  all 
issues  for  the  12-month  period; 

(B)  Adding  the  total  par  or  stated 
amount  outstanding  for  all  preferred 
(and  preference)  stock  issues  expected 
to  be  outstanding  as  of  the  beginning  of 
the  12-month  period  used  to  compute 
projected  mid-year  rate  base  to  the  total 
par  or  stated  amount  outstan<iing  for  all 
issues  expected  to  be  outstanding  as  of 
the  end  of  the  12-month  period,  and 
dividing  the  resulting  sum  by  two, 
which  yields  the  average  total  par  or 
stated  amount  expected  to  be 


outstanding  for  all  issues  for  the  12- 
month  period; 

(C)  Dividing  the  average  total  annual 
dollar  cost  of  preferred  (and  preference) 
stock  for  all  issues  for  the  12-month 
period  by  the  average  total  par  or  stated 
amount  expected  to  be  outstanding  for 
all  issues  for  the  12-month  period, 
which  yields  the  average  annual 
percentage  rate  cost  of  preferred  (and 
preference)  stock  capital  for  all  issues  to 
be  used  in  computing  the  BTWACC. 

(v)(A)  Cost  of  preferred  (and 
preference)  stock  capital  calculation 
(Schedules  F-IV.  F-IV(A).  F-V.  and  F- 
VlA)j.  The  carrier  shall  calculate  the 
annual  percentage  rate  cost  of  preferred 
(and  preference)  stock  capital  for  all 
issues  of  preferred  (and  prefp.i-ence) 
stock  expected  to  b«  outstanding  as  of 
the  beginning  and  as  of  the  end  of  the 
12-month  period  used  to  compute 
projected  mid-year  rate  base  separatelv 
for  the  two  dates,  and  shall  also 
calculate  the  average  annual  percentage 
rate  cost  of  preferred  (and  preference) 
stock  for  all  issues  for  the  12-month 
period.  The  carrier  shall  support  these 
calculations  by  showing  in  tabular  form 
the  following  for  each  issue  of  preferred 
(and  preference)  stork  as  of  the 
beginning  and  as  of  the  end  of  the  12- 
month  period  separately  for  the  two 
dates: 

(1)  Title: 

(2)  Date  of  issuance; 

(3)  Dividend  rate  (%); 

ii)  Par  or  stated  amount  of  issue  (S); 

(5)  Discount  or  premium  ($); 

(6)  Issuance  expense  ($); 

(7)  Net  proceeds  to  the  carrier  (S); 
(a)  Net  proceeds  ratio  (%),  which  is 

the  net  proceeds  to  the  carrier  divided 
by  the  par  or  stated  amount  issued; 

[9)  Cost  of  money  (%),  which,  for 
existing  preferred  (and  preference)  stock 
issues,  shall  be  the  dividend  rale 
divided  by  the  net  proceeds  ratio;  and, 
for  preferred  (and  preference)  stock 
issues  to  be  newly  issued  on  or  before 
the  final  day  of  the  12-month  period, 
shall  be  the  estimated  dividend  rate 
divided  by  the  estimated  net  proceeds 
ratio: 

[10)  Par  or  stated  amount  outstanding 
(S); 

[11)  Annual  cost  (S);  and 

[12)  If  issue  is  owned  by  an  affiliate, 
name  and  relationship  of  owner. 

(B)  Where  a  carrier  is  a  subsidiary  of 
a  parent  company,  the  carrier  shall 
show  the  cost  of  preferred  (and 
preference)  stock  calculations  and 
information  required  in  this  paragraph 
(e)(8)(v)  for  its  own  preferred  (and 
preference)  stock  imless  the  carrier 
applies  for  and  receives  permission 
from  the  Commission  to  use  a 
consolidated  capital  structure  in 


computing  the  BTWACC.  Where  such 
permission  is  granted,  the  subsidiary 
carrier  shall  show  the  required  cost  of 
preferred  (and  preference)  stock 
calculations  and  information  for  the 
consolidated  system's  preferred  (and 
preference)  stock. 

(vi)  In  the  event  that  new  preferred 
(and  preference)  stock  is  to  be  issued  on 
or  before  the  final  day  of  the  12-month 
period  used  to  compute  projected  mid- 
year rate  base,  the  carrier  shall  submit 
a  statement  explaining  the  methods 
used  to  estimate  information  required 
under  paragraph  (e)(8)(v)(A)  (I)  through 
[12). 

(9)  Cost  of  common-stock  equity 
capital.  A  carrier's  cost  of  common- 
stock  equity  capital  shall  be  calculated 
using  the  Discounted  Cash  Flow 
("DCF").  Capital  Asset  Pricing  Model 
("CAPM").  and  Risk  Premium  ("RP") 
methods.  A  final  estimate  of  that  cost 
shdil  be  derived  from  the  separate 
estimates  obtained  using  each  of  the 
three  methods. 

(10)  DCF  method,  (i)  The  DCF  model 
that  shall  be  used  in  calculating  a 
carrier's  cost  of  common-stock  equity  is 
defined  algebraically  as  follows: 

Do 

Po 
where; 
Ke  is  the  carrier's  cost  of  common-stock 

eouity  capital; 
Do  is  the  carrier's  current  annualized 

dividend  (defined  as  four  times  the 

current  quarterly  installment)  per 

share; 
Po  is  the  current  market  price  per  share 

of  the  carrier's  common  stock;  and 
g  is  the  constant  expected  annual  rate  of 

growth  in  the  carrier's  dividends 

per  share, 
(ii)  Current  market  price  per  share  of 
common  stock.  The  current  market  price 
per  share  of  the  carrier's  commqn  stock 
used  in  the  DCF  model  shall  be  an 
average  of  the  monthly  high  and  low 
market  prices  during  a  six-month  period 
commencing  not  more  than  nine  months 
prior  to  the  date  on  which  the  proposed 
rates  are  filed. 

(iii)  Estimated  groiv-th  rate  of 
dividends.  The  estimate  of  g  used  in  the 
DCF  model  shall  be  an  average  of  three 
separate  estimates  obtained  using 
historical  grou-th  rate  data,  professional 
investment  senices'  projections,  and 
the  sustainable  growth  rate  model. 

(iv)  Historical  growth  rate  estimate  of 
g.  The  historical  growth  rate  estimate  of 
g  shall  be  an  average  of  the  carrier's 
most  recent  five-  and  ten-year  historical 
growth  rate  averages  of  dividends  per 
share,  earnings  per  share,  and  book 
value  per  share. 
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(v)  Professional  investment  services' 
projectkyns  estimate  ofg.  The 
professional  investment  services' 
projections  estimate  of  g  shall  be  an 
average  of  Value  Line's  five-year 
forecasted  growth  rate  of  dividends  per 
share,  earnings  per  share,  book  value 
per  share,  and  the  Institutional  Brokers 
Estimation  Service's  five-year  forecasted 
growth  rate  in  earnings  per  share  for  the 
carrier. 

(vi)  Sustainable  g^o\^1b  rate  estimate 
ofg.  The  sustainable  growth  rate 
estimate  ofg  shall  be  obtained  by 
multiplying  the  proportion  of  earnings 
expected  to  be  retained  by  the  carrier  by 
the  expected  return  on  book  equity. 
Value  Line's  forecasted  values  for 
expected  retained  earnings  and 
expected  return  on  book  equity  shall  be 
used  in  arriving  at  the  sustainable 
growth  rate  estimate  of  g. 

(11)  CAPM.  (ilThe  CAPM  that  shall 
be  used  in  calculating  a  carrier's  cost  of 
common-stock  equity  is  represented 
algebraically  as  follows: 

Kc  =  R,  +  B(R„  -  Rf) 

where: 

Kc  is  the  carrier's  rx>st  of  common-slock 

equity  capital: 
R,  is  the  expected  risk-free  rate  of  return: 
B  is  the  relevant  market  risk  beta  of  the 

carrier's  common  stock;  and 
R„,  is  the  expected  overall  stock  market 
return. 

(ii)  Expected  risk-free  rate  of  return.  A 
six-month  average  of  five-year  Treasury 
'Note  yields  c:omputed  over  a  period  not 
more  than  nine  months  prior  to  the  date 
on  which  the  proposed  rates  are  filed 
shall  be  used  as  the  estimate  of  the 
expected  risk-free  rate  of  return  in  the 
CAPM. 

(iii)  Expected  beta.  Value  Line's  most 
current  market  risk  beta  of  the  carrier's 
common-stock  shall  be  used  as  the 
estimate  of  the  expected  beta  in  the 
CAPM. 

(iv)  Expected  overall  market  rf'turn. 
The  expected  overall  return  on  the  stock 
market  shall  be  estimated  by  adding  the 
six-month  average  of  five-year  Treasury 
Note  yields  used  as  the  estimate  of  the 
expected  risk-free  rate  to  the  arithmetic 
average  difference  between  the  actual 
annual  returns  realized  historically  by 
the  Standard  &  Poor's  500  Stock  liidex 
and  the  five-year  Treasury  Note.  The 
arithmetic  average  differential  shall  be 
based  on  the  complete  historical  series 
published  annually  by  Ibbotson 
Associates  in  the  most  recent  Stocks. 
Bonds.  Bills  and  inflation  Yearbook,  for 
the  period  1926  through  the  most  recent 
date  for  which  the  specified  data  are 
available. 

(12)  RP  method,  (i)  The  RP  model  that 
shall  be  used  in  calculating  a  carrier's 


cost  of  common-stock  equity  is  defined 
mathematically  as  follows: 
Kc  =  K«.  +  RP 
where: 

JQ  is  the  regulated  carrier's  cost  of 
common-stock  equity  capital; 
K<i  is  the  incremental  cost  of  debt;  and 
RP  is  the  risk  premium. 

(ii)  Bisk  premium.  The  risk  premium 
used  In  the  RP  model  shall  be  the 
historical  arithmetic  average  return 
differential  between  rates  of  return 
actually  earned  on  investments  in  the 
Standard  &  Poor's  500  Stock  Index  and 
the  five-year  Treasury  Note.  This  risk 
premium  shall  be  based  on  the  complete 
historical  data  series  published  annually 
in  the  Stocks.  Bonds.  Bills  and  Inflation 
Yearbook,  for  the  period  1926  through 
the  most  recent  date  for  which  the 
specified  data  are  available. 

(iii)  Incremental  cost  of  debt.  A  six- 
month  average  of  five-year  Treasury 
Note  yields  computed  over  a  period  not 
more  than  nine  months  prior  to  the  date 
on  which  the  proposed  rates  are  filed 
shall  be  the  estimate  of  the  incremental 
cost  of  debt  in  the  RP  model. 

(iv)  Risk  adjustment.  The  RP  model 
shall  be  used  in  its  generic  form  and  the 
risk  premium  specified  herein  shall  not 
be  adjusted  for  any  possible  differences 
in  the  risk  of  the  firms  represented  in 
the  Standard  &  Poor's  500  Stock  Index 
and  that  of  the  carrier  under 
consideration.  The  generic  RP  model 
shall  be  used  as  a  benchmark  for  the 
range  of  companies  contained  in  the 
Standard  &  Poor's  500  Stot;k  Index  on 
which  it  is  based,  and.  therefore,  shall 
be  used  to  measure  the  broad 
dimensions  of  investor  perc:eptions  of 
the  trode-off  between  risk  and  return. 

(13)  Corporate  income  tax  rate 
(Schedules  F-VI  and  F-VI(A)I.  The 
corporate  income  tax  rate  used  in 
computing  the  BTVVACC  shall  be  the 
carrier's  composite  statutory  corporate 
income  tax  rate  for  the  12-month  period 
used  to  compute  projected  midyear  rate 
base.  Such  rate  shall  be  a  composite  of 
the  C4irrier's  Federal  and  State  income 
tax  raites,  and  of  any  other  income  tax 
rate  to  be  applied  to  the  carrier's  income 
by  any  other  entity  to  which  the  carrier 
is  to  pay  income  taxes.  The  carrier  shall 
calculate  and  show  its  composite 
statutory  corporate  income  tax  rate  as 
well  as  its  Federal.  State,  and  any  other 
applicable  statutory  income  tax  rates 
separately  for  the  12-month  period  used 
to  compute  projected  midyear  rate  base. 
The  carrier  shall  also  state  the  name  of 
any  entity  other  than  the  Federal  and 
State  governments  to  which  it  is  to  pay 
taxes.  Where  a  carrier  is  a  subsidiary  of 
a  parent  company,  the  carrier  shall 
show  its  own  statutory  corporate 


income  tax  rates  unless  the  carrier 
applies  for  and  receives  permission 
from  the  Commission  to  use  a 
consolidated  capital  structure  in 
computing  the  BTWACC  Where  such 
permission  is  granted,  the  carrier  shall 
show  instead  the  consolidated  system's 
statutory  corporate  income  tax  rates. 

(14)  Flotation  costs  (Schedules  F-VU 
and  F-VU(A)}.  (i)  A  carrier's  cost  of 
common-stock  equity  capital  shall  be 
adjusted  to  reflect  those  costs  of  floating 
new  issues  that  are  actually  incurred, 
but  only  in  the  event  that  new  common 
stock  is  to  be  issued  to  the  general 
public  during  the  12-month  period  used 
to  compute  projected  midyear  rate  base. 
Those  flotation  costs  for  which  an 
allowance  shall  be  made  must  be 
identifiable,  and  must  be  directly 
attributable  to  underwriting  fees,  and 
printing,  legal,  accounting,  and/or  other 
administrative  expenses.  No  allowance 
shall  be  made  for  any  hypothetical  costs 
such  as  those  associated  with  market 
pressure  and  market  break  effects.  The 
allowance  shall  be  applied  solely  to  the 
new  common-stock  equity  and  shall  not 
be  applied  to  the  existing  common-stock 
equity  balance.  The  formula  that  shall 
be  used  to  compute  such  an  allowance 
is  as  follows: 

k  =  Fs/(Us) 
where: 

k  is  the  required  increment  to  the  cost 
of  the  carrier's  common  stock 
equity  capital  that  will  allow  the 
company  to  recover  its  flotation 
costs; 
V  is  the  flotation  costs  expressed  as  a 
decimal  fraction  of  the  dollar  value 
of  new  common-stock  equity  sales: 
and 
s  is  the  new  common-stock  equity  sales 
expressed  as  a  decimal  fraction  of 
the  dollar  value  of  existing 
common-stock  equity  capital, 
(ii)  Flotation  costs  data  (Schedules  F- 
VII  and  F-VII(AII.  (A)  In  the  event  that 
new  common-stock  equity  is  to  be 
issued  during  the  12-month  period  used 
to  compute  projected  midyear  rate  base, 
the  carrier  shall  show  separately  by 
category  the  estimated  costs  of  floating 
the  new  issues  to  the  extent  that  such 
costs  are  identifiable  and  are  directly 
attributable  to  actual  underwriting  foes. 
and  to  printing,  legal,  accounting,  and/ 
or  other  administrative  expenses  that 
must  be  paid  by  the  carrier.  The  carrier 
shall  submit  a  statement  explaining  the 
method  used  in  estimating  the  flotation 
costs.  The  carrier  shall  also  show 
estimates  of  the  date  of  issuance; 
number  of  shares  to  be  issued:  gross 
proi:eeds  at  i.ssuance  price;  and  net 
pro«.eeds  to  the  carrier. 
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(B)  Where  a  carrier  is  a  subsidiary  that 
obtains  its  common-stock  equity  capital 
through  a  parent  company,  and  the 
parent  company  intends  to  issue  new 
common-stock  equity  during  the  12- 
month  period,  the  carrier  shall  show 
separately  by  categor>-  the  estimated 
costs  to  the  parent  company  of  floating 
the  new  issues,  and  estimates  of  the 
above  items  relative  to  the  parent 
company's  issuance  of  new  common- 
stock  equity,  provided  that  such  carrier 
applies  for  and  receives  permission 
from  the  Commission  to  use  a 
consolidated  capital  structure  in 
computing  the  BTVVACC. 

(f)  Financial  ratio  methods — (1)  FiKcd 
charges  coverage  ratio.  *  *   * 

(2)  Operating  ratio  •    •   • 

By  the  Conimission. 
loseph  C  Polking. 
Secretory 

IFR  Doc.  94-6226  FiU-d  4-h-94;  « :4S  ara! 
BILUMG  CODE  STSO-OI-W 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

P.D.  033094D] 

Reef  Fish  Fishery  of  the  Gutt  of 
Mexico;  Put>Hc  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Amended  notiie  of  public 
hearings,  an  additional  public  hearing; 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  is 
amending  the  notice  of  pubhc  hearings 
on  draft  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico,  by  adding 
an  additional  public  hearing  and 
expanding  the  scope  of  all  the  hearings 
to  solicit  comments  on  draft 
Amendment  10  to  the  Fisher>' 
Management  Plan  for  the  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico. 
DATES:  Written  comments  on  draft 
Amendment  10  will  be  accepted  until 
May  6,  1994.  An  additional  hearing  is 
scheduled  to  be  held  in  Steinhatchee. 
Florida,  on  Tuesday,  April  26.  1994. 
from  7  p.m.  to  10  p.m. 

ADDRESSES:  Comments  should  be 
addressed  to  Wayne  E.  Swingle. 
Executive  Director.  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  Kennedy  Boulevard,  ,suite  331, 
Tampa.  FL  33609;  FAX;  81 3-225-701. S 
The  hearing  will  be  held  at  the 
Community  Center.  Stale  Highway  51. 
Steinhatchee,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  This 
notice  amends  a  notice  of  public 
hearings  that  appeared  in  the  Federal 
Register  on  March  31,  1994  (39  FR 
15151).  by  adding  an  additional  public 
hearing  and  soliciting  public  comments 
nt  all  hearings  on  draft  Amendment  10 


to  the  Fishery  Management  Flan  for  the 
Reef  Fish  Fishery  of  the  Gulf  of  Mexico. 
Draft  .Amendment  10  will  include  the 
following  management  measures:  (1)  A 
change  in  the  cutoff  date  from 
November  19.  1992.  to  February  7, 1994. 
to  qualify  for  a  fish  trap  endorsement 
during  the  current  3-year  trap 
moratorium.  This  change  would  allow  a 
fish  trap  endorsement  on  a  reef  fish 
permit,  which  is  required  to  use  fish 
traps,  to  be  issued  or  renewed  by  NMFS 
for  a  current  owner  of  a  permitted  vessel 
who  has  a  record  of  reef  Tish  landings 
from  fi.sh  traps  in  the  Gulf  of  Mexico 
exclusive  economic  zone  between  1991 
and  1994  as  reported  on  vessel  logbooks 
received  by  NMFS  on  or  before  February 
7.  1994;  and  (2)  establishment  of  a 
Council  appeals  board,  the  members  of 
which  would  rt<.ommend  to  the 
Director,  Southeast  Region,  NMh'S, 
whether  additional  endorsements 
should  be  issued  based  on  demonstrated 
finannal  hardship  related  to  trap  fishing 
or  based  on  an  incapacitating  illness 
between  November  19,  1992.  and 
Febriiary-  7, 1994.  All  other  information, 
as  contained  in  the  notice  of  public 
hearings  published  March  31,  1994. 
remains  the  same. 

Dated:  April  4,  1994 
David  S.  Crestin. 

Acting  DirertOT.  Offkf  ofFisherir^ 
Com-fn-ation  and  Managprnenl.  SaltonnI 
Manrte  Fisherifs  Sfnice 
IFR  Doc  94-fi385  Filed  4-6-94.  6:45  ani) 
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This  section  of  the  FEDERAL  REGISTER 
contains  ckDCuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  1,  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
infomiation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Off.cer,  USD.\,  OIRM, 
room  404-VV  Admin.  Bldg.,  Washington, 
IX:  20250,  (202)  690-2118. 

New  Collection 

•  Food  Safety  and  Inspection  Service. 
Meat  Produced  by  Advanced  Meat/Bone 

Separation  Machinery  and  Meat 

Recovery  Systems. 
On  occasion. 


State  or  local  governments;  Businesses 
lor  other  for-profit;  Federal  agencies  or 
'employees;  Small  businesses  or 
organizations;  60  responses;  60  hours. 

Peggy  Gonter,  (202)  720-7163.    . 

•  Food  Safety  and  Inspection  Service. 
Procedures  for  Appealing  Product 

Retentions. 
On  occasion. 
Businesses  or  other  for-profit:  1,502 

responses;  1,502  hours. 
Debbie  Christ,  (202)  720-7163. 

•  Food  Safety  and  Inspection  Service. 
Nutrition  Labeling;  Health  Claims  on 

Meat  and  Poultry  Products. 
On  occasion. 
Businesses  or  other  for-profit;  Federal 

agencies  or  employees;  Small 

businesses  or  organizations;  8  ' 

responses;  640  hours. 
Peggy  Gonter,  (202)  720-7163. 

•  Rural  Electrification  Administration. 
Discounted  Prepayments  on  REA 

1  Electric  Loans. 
On  occasion. 
Small  businesses  or  organizations;  150 

responses;  400  hours. 
Patrick  Shea.  (202)  720-0736. 
Donald  E.  Hulcher, 
Deputy  Department  Clearance  Officer. 
IFR  Doc.  94-8339  Filed  4-6-94;  8:45  am] 

BILUNQ  CODE  3410-01-M 


Animal  and  Plant  Health  Inspection 

Service 

[Docket  No.  94-02&-1] 

-Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 


regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14lh  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  wrriting  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits'  BBEP,  APHIS. 
USDA,  room  850.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,(301)436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 
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Application  No. 


94-067-01,  renewal  of  permit  91- 
077-01,  issued  on  06-18-91 . 

94-069-01  renewal  of  permit  93- 
105-04,  issued  on  06-17-93. 

94-069-02  renewal  of  permit  91- 
346-01 .  issued  on  04-16-92, 

94-070-01  renewal  of  permit  93- 
165-03,  issued  on  09-28-93. 


Applicant 


Hams  Moran  Seed 
Company. 

Michigan  State  Univer- 
sity. 

Calgene,  Incorporated  .. 
Betaseed,  Incorporated 


Date  re- 
ceived 


03-09-94 

03-10-94 

03-10-94 
0^11-93 


Organisms 


Cantaloupe  and  tomato  plants  genetically  engi- 
neered to  express  resistance  to  cucumber 
nwsaic  virus. 

Cantaloupe  plants  genetically  engineered  to  ex- 
press resistance  to  zucchini  yellow  mosaic 
virus. 

Canola  plants  genetically  engineered  to  express 
oil  modification  genes. 

Sugar  Ijeet  plants  genetically  engineered  to  ex- 
press the  coat  protein  from  beet  necrotic  yel- 
low vein  virus. 


Field  test  lo- 
cation 


California. 

Michigan. 

Michigan. 
California. 


Done  in  Washington.  DC.  this  1st  dav  of 
April  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  94-8340  Filed  4-6-94;  8:45  am) 

BILLING  CODE  3410-34-P 


Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Southern  Illinois  (IL)  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (Act). 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renevv'ed.  The 
designation  of  Southern  Illinois  Grain 
Inspection  Service,  Inc.  (Southern 
Illinois),  will  end  September  30,  1994. 
according  to  the  Act.  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic  area 
to  submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  May  4.  1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Neil  E.  Porter.  Director, 
Compliance  Division.  FGIS,  USDA. 
Room  1647  South  Building.  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
Telecopier  (FAX)  users  may  send 
applications  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Neil  E.  Porter.  If  an  application  is 
submitted  by  telecopier,  FGIS  reserves 
the  right  to  request  an  original 
application.  All  applications  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 


as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Southern  Illinois, 
main  office  located  in  OTallon,  Illinois, 
to  provide  official  inspection  services 
under  the  Act  on  October,  1.  1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Southern  Illinois  ends  on  September 
30.  1994.  The  geographic  area  presently 
assigned  to  Southern  Illinois,  in  the 
State  of  Illinois,  pursuant  to  Section 
7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  East  by  the  eastern 
Cumberland  County  line;  the  eastern 
Jasper  County  line  south  to  State  Route 
33;  State  Route  33  east-southeast  to  the 
Indiana-Illinois  State  line;  the  Indiana- 
Illinois  State  line  south  to  the  southern 
Gallatin  County  line: 

Bounded  on  the  South  by  the 
southern  Gallatin,  Saline,  and 
Williamson  County  lines;  the  southern 
Jackson  County  line  west  to  U.S.  Route 
51;  U.S.  Route  51  north  to  State  Route 
13:  State  Route  13  northwest  to  State 
Route  149;  State  Route  149  west  to  State 
Route  3;  State  Route  3  northwest  to 
State  Route  51;  State  Route  51  south  to 
the  Mississippi  River; 

Bounded  on  the  West  by  the 
Mississippi  River  north  to  Interstate 
270;  Interstate  270  east  to  Interstate  70; 
Interstate  70  east  to  State  Route  4;  State 
Route  4  north  to  Macoupin  County;  the 
southern  Macoupin  County  line;  the 
eastern  Macoupin  County  line  north  to 
a  point  on  this  line  which  intersects 


with  a  straight  line,  from  the  junction  of 
State  Route  111  and  the  northern 
Macoupin  County  line  to  the  junction  of 
Interstate  55  and  State  Route  16  (in 
Montgomery  County);  and 

Bounded  on  the  North  from  this  point 
southeast  along  the  straight  line  to  the 
junction  of  Interstate  55  and  State  Route 
16:  State  Route  16  east-northeast  to  a 
point  approximately  1  mile  northeast  of 
Ir\'ing:  a  straight  line  from  this  point  to 
the  northern  Fayette  County  line;  the 
northern  Fayette.  Effingham,  and 
Cumberland  County  lines. 

Interested  persons,  including 
Southern  Illinois  are  hereby  given  the 
opportunity  to  apply  for  designauon  to 
provide  official  ser\'ices  in  the 
geographic  area  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning  October 
1.  1994.  and  ending  September  30.  1997. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  IJ.S.C.  71  et  seq] 

Dated:  March  31,  1994. 
Sidney  U.  Allen, 

Acting  Director.  Compliance  Division. 
[FR  Doc.  94-8217  Filed  4-6-94;  8;   5  am) 

BILLING  CODE  3410-EN-F 


inadequate  Demand  for  Official 
Services  in  Wyoming 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  has  determined  there  is 
inadequate  demand  for  official  services 
to  designate  any  organization  to  provide 
official  services  in  the  State  of 
Wyoming. 
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EFFECTIVE  DATE:  April  1, 1994. 
ADDRESSES:  Neil  E.  Porter,  Director, 
Compliance  Division.  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  30,  1993,  Federal 
Register  (58  FR  51047),  FGIS  announced 
that  the  designation  of  Wyoming  ends 
on  March  31, 1994,  and  asked  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to 
Wyoming  to  submit  an  application  for 
designation.  Applications  were  due  by 
October  29, 1993.  Wyoming  applied  for 
designation  in  the  entire  area  currently 
assigned  to  it.  FGIS  requested  comments 
on  the  applicant  in  the  December  1, 
1993.  Federal  Register  (58  FR  63331). 
Comments  were  due  by  December  31, 
1993.  FGIS  received  no  comments  by 
the  deadline. 

FGIS  then  contacted  the  major 
applicants  for  grain  inspection  services 
in  the  Wyoming  area  and  determined 
that,  pursuant  to  the  provisions  of  the 
Act.  there  is  an  insufficient  need  for 
official  services  to  designate  an  official 
agency.  Therefore,  FGIS  is  not 
designating  an  official  agency  to  provide 
services  in  the  area  currently  assigned  to 
Wyoming.  Any  firms  which  may  require 
official  inspection  services  after  March 
31. 1994,  should  contact  FGIS'  Wichita 
Office  at  316-269-7171  (FAX:  316-269- 
616.3). 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  March  31. 1994. 
Sidney  U.  Allen, 

Acting  Director,  Compliance  Division. 
(PR  Doc.  94-8218  Filed  4-6-94;  8:45  am| 

BtLLING  CODE  341ft^N-F 

Food  Safety  and  Inspection  Service 
[Docket  No.  94-01  IN] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Subcommittee  Meetings 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods* 
Subcommittee  on  Meat  and  Poultry  will 
be  held  Monday,  April  18  and  Tuesday, 
April  19, 1994,  from  8:30  a.m.  to  5  p.m. 


each  day,  at  the  Holiday  Inn  Governor's 
House,  17th  Street  at  Rhode  Island 
Avenue,  NW.,  Washington,  DC  20036, 
telephone  (202)  296-2100. 

The  Committee  provides  advice  and 
reoommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
processed  using  good  manufacturing 
processes. 

The  Subcommittee  meeting  is  open  to 
the  public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
prior  to  and  following  the  meeting. 
Comments  should  be  addressed  to:  Mr. 
Craig  Fedchock,  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  room  2151,  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

Background  materials  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202) 720-9150. 

Done  at  Washington,  DC,  on  April  4,  1994. 
Terry  L.  Medley, 

Acting  Administrator. 

[FRDoc.  94-8342  Filed  4-7-94;  8:45  am] 

BILUNQ  CODE  341<M>-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  April  19,  1994. 
9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2).  14th  & 
Pennsylvania  Avenue  NW.,  Washington, 
DG  The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
telecommunications  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  post-COCOM 
exporting  environment. 

Exficutive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 


dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  TAG  Unit,  ODAS/ 
EA/BXA  room  3886,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  li.sted  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Car4)enter  on  (202)  482-2583. 

Dated:  April  1,1994. 
Betty  Ferrell, 

Director.  Technical  Ad\isory  Committee  Unit. 
(FR  Doc.  94-8378  Filed  4-6-94;  8:45  am] 
BILUNG  CODE  351(M}T-M 


Foreign-Trade  Zones  Board 
[Order  No.  689] 

Extension  of  Subzone  Status;  FTZ 
Subzone  2G  Equitable  Shipyards 
Trinity  Marine  Group,  Inc. 
(Shipbuilding),  New  Orleans,  LA 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order. 

Whereas,  in  1992,  the  Board  of  Harbor 
Commissioners  of  the  Port  of  New 


Orleans,  grantee  of  Foreign-Trade  Zone 
2,  was  authorized  temporary  subzone 
status  by  the  Foreign-Trade  Zones  Board 
for  the  Equitable  Shipyards  facility  in 
New  Orleans.  Louisiana  (Subzone  2G) 
(for  a  period  ending  April  1,  1994) 
(Board  Order  573,  57  FR  13695,  4-17- 
92;  Board  Order  635.  58  FR  25606,  4- 
27-93); 

Whereas,  in  1993,  further  application 
was  made  by  the  Board  of 
Commissioners  for  an  indefinite 
extension  of  said  subzone  status  (FTZ 
Docket  2-93.  1-21-93;  Federal  Register 
notice  invited  public  comment.  58  FR 
7528.  2-8-93);  and. 

Whereas,  upon  review,  the  Board  has 
found  that  the  requirements  of  the  FTZ 
Act  and  Board's  regulations  would  be 
satisfied,  and  that  approval  of  the 
application  for  the  indefinite  extension 
of  subzone  status  would  be  in  the  public 
interest  if  approval  were  given  subject  to 
the  standard  shipyard  restriction  on 
foreign  steel  mill  products  now  in  effect 
for  the  facility; 

Now.  therefore,  the  Board  hereby 
approves  the  application  for  extension 
of  subzone  status,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§400.28,  and  subject  to  the  following 
special  conditions: 

1.  Any  foreign  steel  mill  products  admitted 
to  the  subzone,  including  plate,  angles, 
shapes,  channels,  rolled  steel  stock,  bars. 
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pipes  and  tubes,  not  incorporated  into 
merchandise  otherwise  classified,  and  which 
is  usedsn  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  with 
applicable  law.  if  the  same  item  is  then  being 
produced  by  a  domestic  steel  mill:  and, 

2.  In  addition  to  the  annual  report.  Trinity 
Marine  Group  shall  advise  the  Board's 
Executive  Secretarv'  (§  400.28(a)(3))  as  to 
significant  new  contracts  with  appropriate 
information  concerning  foreign  purchases 
othenA'ise  dutiable,  so  that  the  Board  may 
consider  whether  any  foreign  dutiable  items 
are  being  imported  for  manufacturing  in  the 
subzone  primarily  because  of  subzone  status 
and  whether  the  Board  should  consider 
requiring  Customs  duties  to  be  paid  on  such 
items. 

Signed  at  Washington,  DC,  this  29th  day  of 
March  1994. 

Susan  G.  Esserman. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
jFR  Doc.  94-8379  Filed  4-6-94;  8:45  am] 

BILLING  CODE  3S10-0S-P 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
counter\'ailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  April  30,  1994,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  April  for  the 
following  periods: 


Antidumping  duty  proceedings 


Canada:  Sugar  and  syrups  (A-122-085)  

France:  Sorbital  (A-427-001)  

Greece:  Eletrolytic  mangaese  dioxide  (A-484-801) 

India:  Sulfanilic  acid  (A-533-806) 

Italy:  Spun  acrylic  yam  (A-475-084)  

Japan:  Calcium  hypochlorite  (A-588-401)  

Japan:  Cyanuric  acid  (A-588-019)  

Japan:  Electrolytic  manganese  dioxide  (A-588-806) 

Japan:  Lenses  (A-588-ei9)  

Japan:  3.5"  Microdisks  and  media  thereof  (A-588-802)  

Japan:  Roller  chain,  other  than  bicycle  (A-588-028) 

Japan:  Spun  acrylic  yam  (A-588-086)  

Kazakhstan:  Ferrosilcon  (A-e34-804)  

Kenya:  Standard  Carnations  

Mexico:  Certain  fresh  cut  flowers  (A-201-601)  

Nonway:  Fresh  and  chilled  Atlantic  salmon  (A-403-801)  

Taiwan:  Color  television  receivers  (A-583-009) 

The  Republic  of  Korea:  Color  television  receivers  (A-580-008) 

Ukraine:  Ferrosllicon  (A-823-804) 


Countervailing  Duty  Proceedings 

Argentina:  Wool  (C-357-002)  

Argentina:  CoW-rolled  cart»n  steel  flat-rolled  products  (C-357-G05) 

Brazil:  Pig  iron  (C-351-062)  

Malaysia:  Cartjon  steel  wire  rod  (C-557-701)  

Mexico:  Leather  wearing  apparel  (C-201-001) 

Nonway:  Fresh  and  chilled  atlantic  salmon  (C-403-802)  !""". 

Pern:  Pompon  chrysanthemums  (C-333-601)  

Thailand:  Rice  (C-549-503)  


Penod 


04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
07/24/92-02/28/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-0301/04 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
08/30/92-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
04/01/93-03/31/94 
08/30/92-03/31/94 

01/01/93-12/31/93 
01/01/9:^12/31/93 
01/01/9:^12/31/93 
01/01/9^-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations. 


an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 


administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
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specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
Hnding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller(s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  or  §  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  April  30,  1994. 

If  the  Department  does  not  receive,  by 
April  30.  1994,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  "on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse. 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

D^itod:  M.nrch  31.1994. 

Roland  L.  MacDonald, 

Artinfi  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  [>><:.  94-8383  Filed  4-6-94;  8:45  am] 

BILLING  CODE  3510-OS-M 


[A-475-031] 

Large  Power  Transformers  From  Italy; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGEMCY:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  IDepartment  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  finding  on  large 
power  transformers  from  Italy.  The 
review  covers  exports  of  one 
manufacturer  of  this  merchandise  to  the 
United  States  during  the  period  from 
June  1,  1992,  through  May  31,  1993.  As 
a  result  of  the  review,  the  Department 
has  preliminarily  determined  that  no 
dumping  margins  exist  for  the 
respondent.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  April  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Michael  R.  Rill,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7.  1993.  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (58  FR  31941). 
The  petitioner  requested  this 
administrative  review  on  June  28,  1993. 
We  initiated  the  review  on  July  21,  1993 
(58  FR  39007).  covering  the  period  June 
1. 1992,  through  May  31.  1993.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  t'le 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
(LPTs):  that  is,  all  types  of  transformers 
rated  10,000  kVA  (kilovolt-aniperes)  or 
above,  by  whatever  name  designated, 
used  in  the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  "transformers" 
includes,  but  is  not  limited  to,  shunt 
reactors,  autotransformers.  rectifier 
transformers,  and  power  rectifier 
transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers.  if  the  entire  integrated 
assembly  is  imported  in  the  same 


shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  wTitten  description  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  transformers,  Tamini 
Costruzioni  Elettromeccaniche  (Tamini), 
during  the  period  June  1, 1992,  through 
May  31,  1993. 

United  States  Price 

In  calculating  U.S.  price  (USP),  the 
Department  used  purchase  price  as 
defined  in  section  772(b)  of  the  Tariff 
Act.  We  calculated  purchase  price  ba.sed 
on  the  packed  price  to  the  U.S. 
customer.  We  made  adjustments  to  USP 
for  transportation  expenses  to  the  Italian 
port  and  duty  drawback. 

Foreign  Market  Value 

For  the  purposes  of  the  preliminary 
results,  we  determined  that,  due  to  the 
highly  customized  nature  of  the 
products  under  review,  the  LPTs  sold  in 
the  United  States  could  not  reasonably 
be  compared  to  any  other  LPTs  sold  by 
Tamini.  Therefore,  in  accordance  with 
section  773(a)(2)  of  the  Tariff  Act,  we 
calculated  foreign  market  value  based 
on  constructed  value  of  the  model  sold 
in  the  United  States. 

In  accordance  with  seclion  773(e)  of 
the  Tariff  Act,  the  constructed  value 
includes  the  costs  of  materials  and 
fabrication,  general  expenses,  profit,  and 
packing  for  shipment  to  the  United 
States.  Home  market  selling  expenses 
were  used  pursuant  to  section 
773(e)(1)(B)  of  the  Tariff  Act.  Since  the 
profit  submitted  by  Tamini  exceeded 
the  statutorv'  eight  percent  profit,  we 
applied  the  submitted  profit  to  the  cost 
of  production. 

We  made  circumstance  of  sale 
adjustments  for  differences  in  credit 
expenses,  warranty  expenses  and  direct 
bank  charges.  Since  commissions  were 
granted  only  in  the  home  market,  we 
offset  the  commission  adjustment  by 
adding  U.S.  indirect  selling  expenses  to 
the  constructed  value. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that  a 
weighted-average  margin  of  zero  percent 
exists  for  sales  of  LPTs  made  to  the 
United  States  by  Tamini  during  the 
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period  June  1. 1992  tlirough  May  31. 
1993. 

Parties  to  this  prooeedine  may  request 
disclosure  nvitiun  5  days  ol  publication 
of  tfii«  notiise  and  may  request  a  hearing 
widiin  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  alter  the  date  of  pul)lication  or  the 
first  business  day  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  Service  of  all 
briefs  and  written  comments  shall  be  in 
accordance  with  19  CFR  353.38(e).  The 
Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ell  appropriate 
entries.  The  Depcutment  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  tvithdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
tills  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Tamini 
will  be  the  rate  estabhshed  in  the  final 
results  of  this  administrative  review: 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  iess-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
vsilt  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

The  cash  deposit  rate  for  all  other 
manuCacturws  or  exporters  will  be  92.47 
percent  On  May  25. 1993.  the  Court  of 
International  Trade  (CTT)  in  Flomi 
Trade  Council  v.  United  States.  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
v.  United  States.  Slip  C^.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established,  it  can  oaly  be  changed 
through  an  administrative  review.  The 
Department  has  determined  tiiat  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV'  investigation 


(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  resuh  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  as  the  "all 
others"  rate  for  cash  deposits  in  all 
current  and  future  administrative 
reviews,  in  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  tlie  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  resuhs 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others- 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  of  92.47  percent  established  in  the 
first  final  results  published  by  the 
Department  in  the  Federal  Register  on 
August  6.  1984.  (49  FR  31313). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  as.se&sment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aMlJ 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22(c)(5). 

Dated:  March  31, 1994. 

Paul  L.  |«ffe. 

Dfputy  /tsiAsfonf  Secretary  fnr  Import 
Administration. 

(FR  Doc,  94-6380  Filed  4-6-94;  8:45  ami 

BtLUHO  CODE  »10-OS-P 


ACnOH:  Notice  of  final  results  of 

antidumping  duty  administrative 


review. 


[A-834-603] 

Tttanium  Sponge  From  Kazakhstan; 
Final  Results  of  Antidumping  Duty 
Administrative  fteview 

ACENCV:  International  Trade 
Administration/Import  Administration/ 
Commerce. 


SUMMARY:  On  February  11, 1994.  die 
Department  of  Commerce  (the 
D^iartment)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  finding  on  titanium  sponge  from 
Kazakhstan  (59  FR  6618).  The  review 
covers  exports  of  the  subject 
merchandi.se  to  the  United  States  from 
Kazakhstan  during  the  period  August  1, 
1992.  through  July  31, 1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  the  final 
results  remain  unchanged  from  the 
preUminary  results. 
EFFECTIVE  DATE:  April  7.  1994 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Genovese,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  482-5254. 

SUPPLEMEHTARY  MFORMATIOM: 
Background 

On  August  28, 1968.  the  Department 
of  the  Treasury  published  an 
antidumping  finding  on  titanium 
sponge  from  the  Union  of  Soviet 
Socialist  Repubhcs  (USSR)  (33  FR 
12138).  In  December  1991,  the  USSR 
divided  into  fifteen  independent  states. 
To  conform  to  these  changes,  tlie 
Department  changed  the  original 
antidumping  finding  into  fifteen 
findings  applicable  to  the  Baltic  states 
and  the  former  USSR  (57  FR  36070, 
August  12,  1992). 

On  August  30, 1993.  the  Department 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  Kazakhstan.  The 
Department  initiated  the  review  on 
September  30,  1993  (58  FR  51053), 
covering  the  period  August  1,  1992. 
through  |uly  31,  1993.  On  Fehruar>-  11. 
1994,  we  published  the  prelimiiiar>- 
results  of  review  of  the  antidumping 
finding  on  titanium  sponge  from 
Kazakhstan  (59  FR  6618).  The 
Department  has  now  completed  this 
administnative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  all  imports  of  titanium  sponge 
from  Kazakhstan.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehicles, 
specifically,  in  the  construction  of 
compres.sor  blades  and  wheels,  stator 
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blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines. 

Imports  of  titanium  sponge  are 
currently  classifiable  under  the 
harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes;  our  written 
description  of  the  scope  of  this  finding 
is  dispositive. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  Titanium  Metals 
Corporation  (TIMET),  a  domestic 
producer  of  titanium  sponge,  and 
rebuttal  comments  from  RMI  Titanium 
Co.  (RMI),  an  importer  of  titanium 
sponge. 

Comment  J;  TIMET  argues  that  there 
were  imports  of  titanium  sponge  from 
Kaziikhstan,  under  temporary 
importation  bond  (TIB),  during  the 
period  of  review.  TIMET  cites  a 
December  3, 1993.  letter  from  RMI  to  the 
Acting  Assistant  Secretary  to  support 
this  statement.  TIMET  asserts  that  such 
imports  are  pro<;essed  into  titanium  mill 
products  and  re-exported.  TIMET  states 
antidumping  duties  should  be  assessed 
on  imports  entered  under  TIB  because 
such  imports  result  in  the 
circumvention  of  the  antidumping 
finding.  TIMET  cites  U.S.  Customs 
Service  Headquarter's  rulings  to  argue 
that  Customs  has  treated  TIB  entries  of 
other  products  as  consumption  entries 
in  order  to  prevent  circumvention  of 
quota  laws. 

Department's  Position:  We  disagree 
with  TIMET.  Consistent  with  the 
Kazakh  Government's  questionnaire 
response,  our  analysis  of  Census  data 
reveals  that  no  shipments  of  titanium 
sponge  have  entered  the  United  States 
from  Kazai^hstan  during  the  period  of 
review.  While  TITvlET  provided  public 
information  on  imports  of  titanium 
sponge  from  Russia  and  Ukraine  in 
those  ongoing  administrative  reviews,  it 
provid";.^  no  iiii'ormation  on  shipments 
in  this  ciise.  Absent  evidence  to  the 
contrary,  we  conclude  that  there  were 
no  imports,  including  imports  under 
TIB  pr(j<;edures,  of  tiLinium  sponge  from 
Kazakhstan  duriiig  t!:e  review  period. 

Final  Rosuils  of  Review 

B.ised  on  our  analysis  of  the 
comments  received  tve  have  not 
I  hanged  the  final  results  from  those 
presented  in  the  preliminary  results  of 
review. 

The  following  deposit  requirements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise,  entered  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date  of  these  final  results  of  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
the  cash  deposit  rate  for  entries  of 
titanium  sponge  from  Kazakhstan  will 
be  83.96  oercent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  ad.ministrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Se<;retary"s  presurription  thaj 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietan,'  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sfinctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sec:1ion  751(a)(1) 
of  the  Act  (19  U.S  C.  1675(a)(1))  and  19 
CFR  353.22. 

ddtod:  Mdrch  31.  1994. 
Susan  G.  ELsserman, 
Assistant  Serretan,'  for  Import 
Administration. 

jFR  Doc.  94-8381  Filed  4-f>-94.  8:45  am) 
BiLUNG  CODE  3S10-0S-P 


[A-1 00-002] 

Price  Determination;  Uranium  From 
Kazakhstan,  Kyrgyzstan,  and 
Uzbekistan 

AGENCY:  International  Trade 
Administration.  Import  Adrriip.istmtion. 
Commerce. 
ACTION:  Notic  e 

SUMMARY:  Pursuant  to  .section  IV.C.l.  of 
tlie  antidi..r;ping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  and  Uzbekistan,  the 
Department  calculated  an  observed 
market  price  for  uranium  of  Sll.37/!b. 
On  the  basis  of  this  price,  the  export 
quota  from  uranium  pursuant  to  Section 
IV.  A.  of  each  of  the  agreements  is  zero. 
Exports  pursuant  to  other  provisions  of 
the  agreements  are  not  affected  by  this 
p'ice. 


EFFECTIVE  DATE:  April  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Skinner  or  Beth  Chalecki,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone:  (202)  482-0159  or  (202)  482- 
2312. 

Price  Calculation 

Background 

Section  IV.C.l.  of  eac;h  agreement 
specifies  that  the  Department  will  issue 
the  DOC  observed  market  price  on  April 
1, 1994,  and  use  it  to  determine  the 
quota  applicable  to  imports  from  the 
various  republics  during  the  period 
April  1. 1994  to  September  30, 1994. 

Calculation  Summary 

Section  IV.C.l.  of  each  agreement 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 
term  market  price,  the  Department 
utilized  the  weighted  average  long-term 
price  as  determined  by  the  Department 
on  the  basis  of  information  provided  by 
market  participants  and  a  simple 
average  of  the  UPIS  Base  Price  for  the 
months  in  which  there  were  new 
contracts  reported. 

Our  letters  to  market  participants 
provided  a  contract  summary  sheet  and 
directions  requesting  the  submitter  to 
report,  his/her  best  e.stimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S  dollars  per  pound 
U>Os  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  4.2  percent, 
w  hich  was  derived  from  a  rolling 
average  of  the  annual  GNP  Implicit 
Price  Deflator  index  from  the  past  four 
years.  The  Department  used  the  base 
quantities  reported  on  the  summarj' 
sheet  for  the  purpose  of  weight- 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  long-term  price  determined  by 
the  Department. 
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Weighting 

As  in  previous  price  determinations, 
the  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
and  domestic  supplier  purchases,  as 
reported  by  the  Energy  Information 
Administration  (EIA),  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  However,  with  the 
publication  of  EIA 's  1992  Uranium 
Industry  Annual,  we  have  used 
purchase  data  from  the  period  of  1989- 
1992,  rather  than  1988-1991.  During 
this  period,  the  spot  market  accounted 
for  31.39  percent  of  total  purchases,  and 
the  long-term  market  for  68.61  percent. 

Calculation  Announcement 

The  Department  determined,  using 
the  methodology  and  information 
described  above,  that  the  observed 
market  price  is  $11.37.  This  reflects  an 
average  spot  market  price  of  S9.91, 
weighted  at  31.39  percent,  and  an 
average  long-term  contract  price  of 
$12.04,  weighted  at  68.61  percent.  Since 
this  price  is  below  the  $13.00/!b. 
minimum  expressed  in  Appendix  A  of 
the  agreements,  there  will  be  no  quota 
under  Section  IV.A.  of  the  agreements 
available  to  any  signatory  republic  for 
the  period  April  1,  1994  to  September 
30,  1994. 
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Comments 

Consistent  with  the  Department's 
letters  of  interpretation  dated  February 
22,  1993,  we  provide  interested  parties 
our  preliminary  price  determination  on 
March  10, 1994.  We  received  no 
comments. 

Allowing  for  additional  information 
received  since  March  10,  we  have 
determined  that  the  observed  market 
price  for  uranium  is  $11.37/lb.  The 
Department  invites  parties  to  provide 
pricing  information  for  use  in  the  next 
price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  by 
September  5,  1994. 

Dated:  April  1.  1994. 

Paul  L.  Joffe, 

Deputy  Assistant  Secretary/or  Import 
Administration. 

(FR  Doc.  94-8382  Filed  4-6-94:  8:45  ami 

BILLING  CODE  3510-DS-M 


Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  application  No.  90-3A006. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 


Trade  Certificate  of  Review  granted  to 
the  Forging  Industry  Association 
("FIA")  July  9, 1990.  Notice  of  issuance 
of  the  Certificate  was  published  in  the 
Federal  Register  on  July  13,  1990  (55  FR 
28801). 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrich  R.  Crupe.  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 
DESCRIPTION  OF  AMENDED  CERTIFICATE: 
Export  Trade  Certificate  of  Review  No. 
90-00006  was  issued  to  the  Forging 
Industrv  Association  ("FIA")  on  July  9, 
1990  (55  FR  28801,  July  13,  1990),  and 
previously  amended  on  April  30,  1991 
(56  FR  21128.  May  7.  1991)  and  on  May 
29,  1992  (57  FR  24022,  June  5,  1992). 

FL'\'s  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  four  companies 
as  "Members"  within  the  meaning  of 

§  325.2^1)  of  the  Regulations  (15  CFR 
325.2(1)):  Aluminum  Precision  Products, 
Inc.,  Santa  Ana,  California;  BethForge, 
Inc.,  Bethlehem,  Pennsylvania 
(controlling  entity:  Bethlehem  Steel 
Corporation,  Bethlehem,  Pennsylvania); 
Ellwood  Group,  Inc.,  Ellwood  City, 
Pennsylvania:  and  Meadville  Forging 
Company,  Meadville,  Pennsylvania: 

2.  Delete  the  following  sixteen 
companies  as  "Members"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
(15  CFR  325.2  (1)):  AeroForge 
Corporation,  Muncie,  Indiana; 
Cleveland  Hardware  &  Forging  Co. 
(including  Fox  Valley  Forge  Division 
and  Green  Bay  Drop  Forge  Division) 
Cleveland,  Ohio;  Cornell  Forge 
Company,  Chicago,  Illinois;  Earle  M. 
Jorgensen  Co.  (including  Forge  Division 
(now  known  as  the  Jorgensen  Forge 
Corporation))  Seattle,  Washington; 
Edgewater  Steel  Company,  Oakmont, 


Pennsylvania;  Ellwood  City  Forge 
Corporation,  Ellwood  City, 
Pennsylvania;  Ellwood  Texas  Forge 
Company,  Houston,  Texas;  Endicott 
Forging  &  Manufacturing  Co.,  Endicott. 
New  York;  Ladish  Co.,  Inc.,  Cudahy. 
Wisconsin;  Molloy  Manufacturing 
Company,  Fraser,  Michigan;  Monroe 
Forgings,  Rochester,  New  York;  OVAKO 
AJAX,  Inc.,  Wayne,  Michigan;  Park  Ohio 
Industries,  Inc.,  Cleveland,  Ohio; 
Pittsburgh  Forgings  Company. 
Coraopolis,  Pennsylvania;  Storms  Forge. 
Inc..  Springfield,  Massachusetts;  and 
Viking  Metallurgical  Corporation,  Verdi, 
Nevada; 

3.  Refiect  that  the  American  Welding 
&  Manufacturing  Division  of  Freedom 
Forge  Corporation,  Burnham, 
Pennsylvania  no  longer  exists  (Freedom 
Forge  Corporation  is  a  current 
Member); 

4.  Refiect  a  change  in  the  address  of 
Eaton  Corporation's  Forge  Division  from 
Cleveland,  Ohio  to  Marion,  Ohio  (Eaton 
Corporation  is  a  current  Member.);  and 

5.  Reflect  a  change  in  the  name  of  the 
current  Member:  Interstate  Drop  Forge 
Company,  Milwaukee,  Wisconsin  to 
Interstate  Forging  Industries  Inc; 

A  Copy  of  the  amended  certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Datfd:  April  1.  1994. 
Friedrich  R.  Crupe, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

|FR  Doc:.  94-8365  Filed  4-^-94:  8:45  ami 

BILLING  CODE  3510-OR-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  0331 94D] 

South  Atlantic  Fishery  Management 
Council;  Meeting  and  Hearing 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting  and 
public  hearing. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  April  18-22,  1994,  at  the  Glynn  Mall 
Suites  Hotel,  500  Mall  Boulevard, 
Brunswick,  GA;  telephone:  (1-800)  432- 
3229  or  (912) 264-6100. 

The  Scientific  and  Statistical 
Committee  will  meet  on  April  18,  from 
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1  p.m.  until  5  p.m.,  and  on  April  19, 
from  8:30  a.m.  until  12  noon,  to  review 
the  following: 

(1)  Florida  Keys  National  Marine 
Sanctuary  Plan; 

(2)  King  and  Spanish  mackerel  stock 
assessment,  wreckfish  stock  assessment 
and  economic  report; 

(3)  Amendment  2  to  the  Coral  and 
Coral  Reefs  Fishery  Management  Plan 
(FMP)  concerning  "live  rock"; 

(4)  Scoping  documents  for  rock 
shrimp,  Spanish  mackerel  and  spiny 
lobster;  and 

(5)  Definition  of  overfishing  for 
billfish  developed  by  NMFS. 

The  Coastal  Migratory  Pelagics 
(Mackerel)  Committee  will  meet  jointly 
with  the  Mackerel  Advisory  Panel  on 
April  19,  from  1:30  p.m.  until  5  p.m.  to 
address  the  following: 

(1)  Review  quota  monitoring  for  the 
1992-93  fishing  year  for  king  and 
Spanish  mackerel; 

(2)  Recommend  total  allowable  catch 
(TAC)  and  bag  limits; 

(3)  Review  Mackerel  Stock 
Assessment  Panel's  recommendation  on 
TAC  and  bag  limits; 

(4)  Discuss  trip  limits  for  Atlantic  and 
Gulf  king  mackerel  and  Atlantic 
Spanish  mackerel; 

(.'))  Discuss  Gulf  of  Mexico  and  South 
Atlantic  king  mackerel  stock  boundary; 

(6)  Review  Spanish  mackerel 
controlled  access  scoping  document; 

(7)  Recommend  additional 
management  items  for  Amendment  8  to 
the  Mackerel  FMP;  and 

(8)  Discuss  management  needs  for 
African  Pompano. 

The  Mackerel  Committee  will 
reconvene  on  April  20,  from  8:30  a.m. 
until  10:30  a.m.,  to  address  the  above 
items.  From  10:30  a.m.  until  3:30  p.m., 
the  Habitat  Committee  will  review  the 
Gulf  of  Mexico  Council's  position 
relative  to  the  South  Atlantic  Council's 
recommended  management  regime  for 
South  Atlantic  "live  rock."  The 
committee  will  develop  final 
recommendations  on  Amendment  2  to 
the  Coral  and  Coral  Reefs  FMP.  The 
Highly  Migratory  Species  Committee 
will  meet  from  3:30  p.m.  until  5  p.m.  to 
review  blue  marlin,  white  marlin  and 
sailfish  slock  assessments  and  to  review 
the  status  of  billfish  research. 

Public  scoping  meetings  will  be  held 
on  April  20,  beginning  at  6:30  p.m.,  to 
solicit  input  on  the  rock  shrimp, 
Spanish  mackerel  and  spiny  lobster 
fisheries.  The  Council  is  considering 
managing  the  rock  shrimp  fishery  off 
Cape  Canaveral,  FL,  and  is  including 
management  alternatives  such  as  the 
possible  use  of  area  restrictions, 
seasons,  mesh  sizes,  count  limits,  and 
limited  entry.  The  Council  is  discussing 


various  options  for  controlling  access  in 
the  Spanish  mackerel  fishery  in  South 
Atlantic  Federal  waters,  such  as 
individual  transferable  quotas,  non- 
transferable individual  quotas,  license 
limitation,  effort-limit  controls, 
territorial  use  rights,  and  community  of 
group-based  quotas.  The  Council  is 
soliciting  recommendations  from  spiny 
lobster  fishermen  on  any  necessary 
changes  or  additions  to  current 
regulations.  Immediately  following  the 
scoping  meetings,  a  public  hearing  will 
be  held  on  Amendment  2  to  the  Coral 
and  Coral  Reefs  FMP  ("live  rock"). 

On  April  21,  the  Highly  Migratory 
Species  Committee  will  review  NMFS' 
Highly  Migratory  Species  Program  and 
the  ICCAT  Billfish  Program,  and  will 
develop  recommendations  to  NMFS  on 
billfish  management. 

The  full  Council  will  meet  from  10:30 
a.m.  until  6  p.m.,  and  will  continue  on 
April  22,  from  8:30  a.m.  until  12:15 
p.m.,  to  discuss  the  above  planned 
actions  and  other  items.  Public 
comments  will  be  taken  on  April  21.  at 
10:45  a.m.  on  new  TAC  and  bag  limits 
for  the  1994-95  king  and  Spanish 
mackerel  season.  The  Council  will  set 
the  TACs  and  bag  limits  after  hearing 
public  testimony.  From  3:45  p.m.  until 
6  p.m.,  the  Council  will  review 
proposed  regulations  for  the  Florida 
Kays  National  Marine  Sanctuary. 

The  Council  will  hold  a  public 
hearing  on  April  21  at  7  p.m.,  to  allow 
comments  on  new  information  that  was 
presented  at  the  February-  Council 
meeting  on  requiring  a  permit  to  sell 
snapper  and  grouper  species.  The  new 
information  addresses  seafood 
sanitation  concerns  as  they  apply  to  the 
sale  of  recreationally-caught  fish.  The 
Council  may  readdress  prohibiting 
recreational  sale  of  bag-limit  caught 
snapper  and  grouper  contained  in 
Amendment  7  during  full  Council 
session  on  April  22,  from  8:30  a.m.  to 
10:30  a.m.  The  Personnel  Committee 
wUl  hold  a  closed  meeting  from  12  noon 
to  12:15  p.m. 

A  detailed  agenda  of  the  meeting  is 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  suite  306,  Charleston,  SC  29407- 
4699;  telephone:  (803)  571-4366. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  Knight  (see  "FOR  FURTHER 
INFORMATKM  CONTACT")  by  April  11. 


Dated:  April  1, 1994. 
Alfred  J.  Bilik. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Sen-ice. 
[FR  Doc.  94-8292  Filed  4-6-94;  8:45  ami 

BtLUNG  CODE  3910-22-P 


p.p.  0321 94B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Modification  of  Public  Display 
Permit,  Canada's  Wonderland  (P264). 

SUMMARY:  On  April  7,  1981,  notice  was 
published  in  the  Federal  Register  (46 
FR  21404)  that  Permit  Number  324  had 
been  issued  to  Canada's  Wonderland, 
9580  Jane  Street,  P.O.  Box  624.  Maple, 
Ontario  LOJ  lEO. 

Notice  is  hereby  given  that  on  March 
23, 1994  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et  seq.),  and 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  NMFS  modified  Permit 
No.  324  to  eliminate  the  number  of 
Atlantic  bottlenose  dolphins  [Tursiops 
tnmcatus)  and  to  increase  the  number  of 
California  sea  lions  (Zaiophus 
californianus)  in  Section  A.,  "Number 
and  Kind  of  Marine  Mammals."  This 
modification  is  necessary  due  to 
renovations  being  made  to  a  former 
dolphin  holding  facility  at  Canada's 
Wonderland  for  use  by  six  California  sea 
lions  from  Marine  Animal  Productions 
(MAP),  Inc.  of  Gulfport,  MS,  for  public 
display.  This  modification  also  reflects 
that  the  use  of  six  Atlantic  bottlenose 
dolphins  (Tursiops  twncatus)  from 
Marine  Animal  Productions,  Inc.  is  no 
longer  authorized. 

ADDRESSES:  The  modified  Permit  is 
available  for  review,  by  appointment,  in 
the  following  offices: 

Office  of  Protected  Resources,  NMFS, 
NOAA,  1315  East  West  Midway, 
room  13130,  Silver  Spring,  Maryland 
20910,  (301)  713-2289;  and 

Director,  Southeast  Region.  NMFS,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702,  (813)  893-3141. 

Dated:  March  23. 1994. 
Herbert  W.  Kaufimon, 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
(PR  Doc.  94-8269  Filed  4-6-94;  8:45  ami 

MLUNO  CODE  3510-32-^ 


National  Technical  Information  Service 

Prospective  Grant  of  Co-Exclusive 
Patent  Licenses 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 
contemplating  the  issuance  of  grant  co- 
exclusive  licenses  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  No.  4,616,316  (Serial  No.  6- 
458,312),  titled  "Medication 
Compliance  Monitoring  Device  Having 
Conductive  Traces  upon  a  Frangible 
Backing  of  a  Medication  Compartment," 
to  Medical  MicroSystems.  Inc.,  having  a 
place  of  business  in  Clarkson  Valley, 
Missouri,  and  Medical  Technology 
Systems.  Inc.,  having  a  place  of  business 
in  Clearwater,  Florida.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  co-exclusive  licenses 
wall  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  licenses  may 
be  granted  unless,  vdthin  sixty  days 
from  the  date  of  this  published  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establish  that  the  grant 
of  the  licenses  would  not  be  consistent 
vdth  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7. 

The  present  invention  is  a  medication 
compliance  monitoring  system 
consisting  of  a  blister  pack  having  an 
array  of  plastic  blisters  defining 
compartments  for  medication,  with  a 
frangible  nonconductive  backing  sheet 
having  conductive  traces  behind  the 
compartments  which  are  respectively 
ruptured  when  the  medication  doses  are 
removed.  The  blister  pack  is  detachably 
connected  to  an  electronic  memory 
circuit  via  a  multi-terminal  male 
coimector  tab  on  the  backing  sheet, 
wired  to  the  conductive  traces,  and  a 
corresponding  female  connector  with 
terminals  wired  to  the  electronic 
memory  circuit.  The  electronic  memory 
circuit  addresses  each  individual  trace 
periodically  at  a  constant  time  interval 
over  a  predetermined  extended  period 
of  time  to  determine  if  it  is  intact.  The 
electronic  memory  circuit  detects  the 
ruptures  and  stores  the  time  data  thereof 
over  said  extended  period  of  time. 
Diuing  the  patient's  follow-up  visit  a 
microcomputer  is  employed  to  retrieve 
the  dose-removal-time  data  from  the 
memory  circuit;  it  processes  the  data 
and  provides  a  display  of  the 
compliance  information.  A  socket 
adapter  is  used  to  alternately  configure 
the  electronic  memory  circuit  for  data 
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acquisition  and  extraction.  The  socket 
adapter  is  in  the  form  of  a  multiple-pin 
jumper  plug  engageable  in  a  multi- 
contact  socket  connected  to  the  memory 
circuit.  Insertion  of  the  plug  configures 
the  memory  circuit  for  data  acquisition. 
Removal  of  the  plug  configures  the 
memory  circuit  for  data  retrieval  and 
processing  by  the  microcomputer.  In  a 
typical  embodiment  there  are  42  blisters 
whose  associated  conductive  traces  are 
addressed  every  15  minutes  over  an 
extended  time  period  which  may  be  as 
much  as  85  days. 

The  availability  of  S.N.  6-458,312  for 
licensing  was  published  in  the  Federal 
Register  Vol.  48,  No.  54,  p.  11483 
(March  18,  1983). 

A  copy  of  the  instant  patent  is 
available  for  $3.00  (payable  by  check  or 
money  order)  from  the  Commissioner  of 
Patents  and  Trademarks,  Box  9, 
Washington,  DC  20231. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark,  Center  for  the  Utilization  of 
Federal  Technology,  NTIS,  Box  1423, 
Springfield,  VA  22151.  Properly  filed 
competing  applications  received  by  the 
NTIS  in  response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 

Douglas  J.  Campion, 

Acting  Director.  Office  of  Federal  Patent 
Licensing. 

IFR  Doc.  94-8346  Filed  4-7-94;  8:45  am] 
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Travel  and  Tourism  Administration 
[Docket  No.  940226-4026] 

RIN  9644— 2A00 

Disaster  Relief  Tourism  Promotion 
Financial  Assistance;  Financial 
Assistance  for  Projects  To  Promote 
International  Tourism  to  Specified 
States  Whose  International  Tourism 
Promotion  Needs  Have  Increased  Due 
to  Specified  Disasters 

AGENCY:  United  States  Travel  and 
Tourism  Administration  (USTTA), 
Department  of  Commerce. 

ACTION:  Notice. 

SUMMARY:  This  notice  invites 
applications  for  an  award  of  disaster 
relief  tourism  promotion  financial 
assistance,  and  establishes  and  sets  forth 
application  and  selection  procedures, 
evaluation  criteria,  and  other 
requirements. 


DATES:  Applications  for  an  award  of 
these  funds  will  be  accepted  beginning 
April  7, 1994.  Apphcations  postmarked 
after  May  9,  1994.  will  not  be 
considered.  Awards  are  anticipated  by 
July  6.  1994. 

ADDRESSES:  Application  kits  including 
application  forms  (Standard  Forms  424 
(rev.  4-92),  424A,  and  424B)  are 
available  from,  and  completed 
applications  should  be  submitted  to,  the 
Office  of  Tourism  Marketing.  United 
States  Travel  and  Tourism 
Administration,  room  1860,  Herbert  C. 
Hoover  Building,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  Applicants  are  requested  to 
submit  one  original  application  and  four 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Karen  M.  Cardran,  Director, 
Marketing  Programs  (202)  482-1904. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  to  the  States  of  Florida, 
Hawaii,  and  Louisiana  and  the  Territory 
of  Guam,  their  pohtical  subdivisions, 
and  combinations  thereof,  and  to  private 
or  public  nonprofit  organizations  and 
associations  that,  pursuant  to  Pub.  L. 
No.  102-368,  a  total  of  $1,400,000  is 
available  from  the  USTTA  under  the 
Disaster  Relief  Tourism  Promotion 
Financial  Assistance  Program,  to  assist 
projects  to  promote  international 
tourism  to  Florida,  Hawaii,  Louisiana, 
and  Guam.  These  States'  i  International 
tourism  promotion  needs  have 
increased  due  to  Hurricane  Andrew, 
Hurricane  Iniki  or  Typhoon  Omar.  As 
used  in  this  notice,  "private  or  public 
non-profit  organization  or  association" 
means  an  institution,  organization,  or 
association,  either  private  or  public, 
which  has  tax  exempt  status  as  defined 
in  section  501(a)  of  the  Internal  Revenue 
Code. 

These  funds  are  intended  to  help 
defray  the  costs  of  increased  tourism 
promotion  needs  arising  from  the  above 
specified  disasters. 

There  is  no  limit  to  the  amount  an 
applicant  may  request,  nor  is  there  a 
limit  to  the  aggregate  financial 
assistance  the  specified  States  or 
Territory  may  be  provided  annually. 

The  funding  instrument  will  be  a 
grant  unless  it  is  anticipated  that  the 
USTTA  will  be  substantially  involved  in 
the  implementation  of  the  project  for 
which  an  award  is  to  be  made,  in  which 
case  the  funding  instrument  will  be  a 
cooperative  agreement. 


1  As  used  in  this  notice,  the  terms  "State." 
"States,"  and  "United  States"  include  the  States  of 
Florida,  Hawaii,  and  Louisiana,  and  the  Territory  of 
Guam. 
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I.  Selection  Procedures 

Only  eligible  applicants  from  the  four 
eligible  States  whose  applications 
receive  a  final  evaluation  score  of  80  or 
greater  will  be  considered  for  funding. 
No  applicant  will  be  awarded  funds 
unless  the  application  includes:  (1) 
Documentation  demonstrating  that  all 
programs  set  forth  in  the  application  are 
or  will  be  effectively  coordinated  with 
other  affected  entities  in  the  State;  and 
(2)  a  marketing  plan  that  contains 
clearly  stated  objectives  for  a  time 
period  of  one  year  and  procedures  for 
credible  evaluation  and  tracking,  and 
that  is  integrated  (in  terms  of  multiple 
activities)  with  a  generally  cohesive 
approach.  Further,  no  applicant  will  be 
awarded  funds  unless  the  projects  for 
which  funding  is  sought  are  aimed  at 
market(s)  which  have  potential  for 
mitigating  the  tourism-related  negative 
effects  of  the  disaster.  The  application 
must  include  credible  market  research 
to  support  this  potential. 

All  applications  will  be  reviewed  and 
judged  individually,  independent  from 
all  other  applications,  by  each  of  four 
qualified  evaluators  acting  without 
consultation  among  themselves.  Each 
evaluator  will  score  each  application  by 
awarding  points  for  each  of  the  three  (3) 
evaluation  criteria  set  forth  in  IV,  below. 
Scores  awarded  for  each  evaluation 
criterion  will  be  multiplied  by  the 
weight  assigned  to  that  criterion.  A 
maximum  score  of  100  points  may  be 
awarded  to  an  application.  Once  scores 
have  been  determined  individually  by 
each  evaluator.  a  final  score  for  each 
application  will  be  determined  by 
averaging  the  scores  provided  by  each  of 
the  four  evaluators. 

Awards  shall  be  made  based  on  an 
equitable  geographic  distribution  and  to 
those  applicants  whose  final  evaluation 
scores  are  at  least  80  or  greater,  in 
descending  order  starting  with  the 
applicant  whose  application  has  the 
highest  final  evaluation  score,  and 
subject  to  the  availability  of  funds. 
Awards  may  not  necessarily  be  made  to 
the  highest-scored  proposals. 

II.  Matching  Requirements 

There  is  no  matching  requirement. 

III.  Award  Period 

The  maximum  period  of  time  for 
which  financial  assistance  .shall  be 
awarded  is  one  year. 

IV.  Evaluation  Criteria 

The  three  evaluation  criteria  and  the 
weight  assigned  each  criterion  are: 

A.  Needs  and  effect  criterion  (assigned 
weight — 0.4) 


Application  demonstrates  the  need  of 
affected  area  and  the  ability  of  the 
project  to  directly  counteract  the 
negative  impact  of  the  disaster  on 
tourism. 

(1)  Application  clearly  reflects  ability 
of  project  to  offset  negative  impacts  of 
the  disaster  which  have  not  been  largely 
mitigated  by  other  aid.  (40  points) 

(2)  Application  includes 
documentation  from  Federal,  Stale,  or 
local  sources  demonstrating  the  current 
degree  of  need.  This  must  include 
documentation  showing  the;  (a)  Current 
loss  of  visitation  and  tourism-related 
employment;  (b)  level  of  tourism  prior 
to  die  disaster;  (c)  current  level  of 
tourism;  (d)  impact  in  terms  of 
employment  and  income  of  tourism  on 
the  area  economy  versus  other 
industries;  and  (e)  extent  to  which  the 
negative  impact  of  the  disaster  on 
tourism  has  been  mitigated.  (60  points) 
B.  General  criterion  (assigned  weight — 

0.2) 

Application  clearly  states  objectives 
that  respond  directly  to  the  specialized 
international  tourism  promotion  needs 
of  the  impacted  area. 

(1)  Application  states  clear  and 
achievable  objectives  to  be  carried  out 
over  an  appropriate  length  of  time.  (25 
points) 

(2)  Application  demonstrates  that 
project  is  aimed  at  international  markets 
that  have  been  identified  using  credible 
market  research.  (25  points) 

(3)  Application  demonstrates  that 
project  is  fully  integrated  (in  terms  of 
multiple  activities)  with  a  generally 
cohesive  approach.  (25  points) 

(4)  Application  demonstrates  that 
applicant  has  the  organizational  quality 
and  competence  to  effectively  carr)'  out 
the  project.  The  application  must 
include  an  organizational  chart  and  a 
biographical  sketch  of  the  program 
(iirt'ctor  with  the  following  information: 
Name,  address,  phone  number, 
background  and  other  qualifying 
experience  for  the  project;  and  a  list  of 
other  key  personnel,  consultants,  etc. 
engaged  in  the  project,  which  includes 
names,  training  and  background. 
Applications  by  non-profit 
organizations  must  include  a  copy  of  the 
articles  of  incorporation,  charter,  XrnsX 
statement,  or  other  similar 
documentation  which  sets  forth  the 
authorizing  powers  and  purposes  of  the 
organization,  together  with  bylaws  or 
otner  code  of  regulations;  a  brief 
description  of  organizational 
arrangements  for  fiscal  and  managerial 
control,  including  the  extent  to  which 
these  overlap  or  are  integrated  with 
other  organizations;  a  copy  of  a  current 
financial  statement  of  the  organization; 


and  a  copy  of  the  current  Internal 
Reveniie  Service  tax  exemption  letter 
which  certifies  the  organization's  not- 
for-profit  status.  (25  points) 

C.  Project  criterion  (assigned  weight — 

0.4) 

Each  application  must  include  a 
project  or  projects  from  at  least  two  of 
the  five  project  areas  set  forth  below. 
The  project  evaluation  component  score 
will  be  determined  by  adding  the  points 
awarded  for  each  of  the  applicable 
project  areas  set  forth  below  divided  by 
the  number  of  applicable  project  areas. 

1.  Media  Product  Information 

Media  product  information  projects 
are  those  that  include  the  development 
of  journalist  familiarization  tours  and 
dissemination  of  product  information 
on  the  destination. 

The  applicable  criteria  are: 

a.  Correlation  of  media  programs  with 
applicant's  overall  international  tourism 
marketing  strategy.  (30  points) 

b.  Program  timing  and  content,  and 
potential  acceptance  by  the  target 
media.  (25  points) 

c.  Project  cost  versus  media  space/ 
time  return  (a  minimum  10  to  1  return 
on  investment  is  suggested).  (20  points) 

d.  Measurement  plan  to  assess 
program  effectiveness.  (25  points) 

2.  Market  Development 

Market  development  projects  are 
those  designed  to  develop  increased 
travel  to  the  impacted  area  from  primary 
international  markets  of  opportunity. 
Criteria  are  set  forth  for  the  following 
three  types  of  such  projects: 

a.  Operator/Agent  Familiarization  Tours 

1.  Preliminary  planning  and 
packaging  of  the  familiarization  tour(s) 
to  cities,  States  or  regions  for  tour 
operators  to  introduce  the  touristic 
product  for  marketing  to  the  foreign 
con.sumer.  (30  points) 

2.  Flans  for  subsequent 
implementation  of  the  familiarization 
tour  program  in  coordination  with 
USTfA  or  VISIT  USA  Committees.  (45 
points) 

3.  Measurement  plan  to  assess  project 
return  versus  outlay.  (25  points) 

b.  Tour  Package  Development 

1.  Preliminary  planning  for  and 
packaging  of  tour  development  program, 
i.e.,  selection  of  target  market  and 
components.  (30  points) 

2.  Plans  for  subsequent 
implementation  of  the  program  in 
conjunction  with  tour  wholesalers,  etc. 
(45  points) 

3.  Measurement  to  as.sess  program 
effectiveness.  (25  points) 
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c.  Special  Travel  Shows/Workshops 

1.  Preliminary  planning  and 
packaging  of  product  primarily  in 
support  of  market  development  efforts 
in  foreign  markets.  (30  points) 

2.  Plans  for  subsequent  follow-up  and 
implementation  of  the  project.  (45 
points) 

3.  Measurement  of  project 
effectiveness.  (25  points) 

3.  Cooperative  Advertising 

Applications  for  advertising  projects 
should  include  planned  campaign 
details,  including  program  narrative, 
description  of  proposed  layouts,  copy 
and  spociCc  media  plans.  If  a  complete 
media  schedule  is  not  available  at  the 
time  application  is  submitted,  an 
outline  of  media  plans  will  be  accepted, 
provided  that  specific  campaign  details 
are  submitted  to  the  Office  of  Tourism 
Marketing  prior  to  the  actual  placement 
of  the  advertising  in  the  media. 

The  applicable  criteria  are: 

a.  Basic  marketing  approach  and 
objectives.  (20  points) 

b.  Correlation  with  existing  USTTA 
initiatives  in  this  marketplace.  (20 
points) 

c.  Evidence  that  economic,  marketing 
and  statistical  data  necessary  to  develop 
marketing  and  advertising  strategy  is 
available.  (10  points) 

d.  Creative  interpretation  of  this 
.strategy-  (20  points) 

e.  Expected  reach  of  the  advertising 
campaign  in  relation  to  its  cost  and 
short-term  impact  on  the  market.  (15 
points) 

f.  Measurement  plan  to  assess 
program  cost/return  effectiveness.  (15    . 
points) 

4.  Trade  Development 

Trade  development  projects  are  those 
which  complement  ongoing  VISIT  USA 
marketing  programs  directed  toward  the 
members  of  the  travel  trade  in  foreign 
markets.  Target  markets  include: 
Argentina.  Australia,  Belgium,  Brazil, 
Canada.  Colombia,  Ecuador,  France, 
Germany.  Hong  Kong,  Italy,  Japan, 
Korea,  Mexico,  Nordic  countries,  the 
Netherlands,  New  Zealand,  Spain, 
Switzerland,  Taiwan,  United  Kingdom, 
and  Venezuela.  For  application 
purposes,  trade  development  projects 
are  not  concerned  with  either  the 
development  or  promotion  of  tour 
packages. 

Such  projects  may  include:  Trade- 
oriented  travel  missions,  on-site  training 
workshops/seminars,  in-country 
training  workshops/seminars,  trade 
advertising,  familiarization  tours  for 
foreign  retail  travel  agents,  and 
participation  in  foreign  travel  trade 
shows. 


The  applicable  criteria  are: 

a.  Techniques  used  to  create  an 
awareness  and  encourage  selling  of  the 
destination  by  the  foreign  travel  trade. 
(25  points) 

b.  Implementation  time  and 
anticipated  project  benefits  derived  after 
grant  expiration.  (25  points) 

c.  Goals  of  project  and  methods  used 
to  measure  program  results.  (50  points) 

5.  Consumer  and  Trade  Literature 

Consumer  and  trade  literature  must  be 
designed  specifically  for  use  in  foreign 
countries.  Special  attention  should  be 
devoted  to  designing  literature  to  meet 
the  needs  of  the  target  market. 

The  applicable  criteria  are: 

a.  Preliminary  planning  for  design 
and  content  of  brochures.  (15  points) 

b.  Evidence  that  market  planning 
research  has  been  utilized  to  identify 
visitor  preferences  and  information 
needs.  (15  points) 

c.  Correlation  between  literature 
program  and  overall  marketing  plan.  (25 
points) 

d.  Strategy  for  distribution  of 
literature.  (25  points) 

e.  Measurement  plan  to  assess 
program  effectiveness.  (20  points) 

V.  Other  Requirements 

1.  Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

2.  Indirect  costs  are  allowable; 
•however,  the  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  costs  dollar 
amount  in  the  application,  whichever  is 
less. 

3.  No  Federal  funds  will  be  awarded 
to  an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either:  (a) 
The  delinquent  account  is  paid  in  full; 
(b)  a  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received:  or  (c)  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

4.  Applications  under  this  program 
are  subject  to  the  requirements  of 
Executive  Order  No.  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

5.  A  false  statement  on  an  application 
is  grounds  for  denial  or  termination  of 
funds  and  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

6.  Primary  Applicant  Certification.— 
All  primary  applicants  must  submit  a 


completed  Form  CI>-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

a.  Nonprocurement  Debarment  and 
Suspens/or?.— Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonporocurement  Debarment  and 
Susoension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

b.  Dnig-Free  Workplace.— Granrees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26.  Subpart 

F,  "Government- wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-Lobbying. — Persons  (as 
defined  at  15  CFR  part  28.  section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

d.  Anti-Lohbying  Disclosures.— Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

7.  Lower  Tier  Certification. — 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying  ' 
and  disclosure  form.  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
CD-512's  are  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF- 
LLL's  submitted  by  any  tier  recipients  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

8.  Unsatisfactory  performance  of  an 
applicant  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

9.  If  applicants  incur  any  costs  prior 
to  an  award  being  made,  they  do  so 
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solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  preaward  costs. 

10.  If  an  applicant  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

11.  All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  whether  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  or  perjury,  or  are 
involved  in  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Classification 

This  notice  of  availability  of  financial 
assistance  is  issued  under  the  authority 
ofPublic  Law  102-368. 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5.  U.S.C. 
553)  including  having  to  give  notice  and 
an  opportunity  for  comment  do  not 
apply  to  this  notice  because  the  notice 
relates  to  grants,  benefits,  or  contracts. 
Since  notice  and  an  opportunity  to 
comment  is  not  required  under  any 
other  statute,  a  Regulatory  Flexibility 
Analysis  is  not  required  under  the 
Regulatory  Flexibility  Act  and  was  not 
prepared. 

The  Department  has  determined  that 
the  Federal  assistance  covered  by  this 
notice  will  not  significantly  affect  the 
quality  of  the  human  environment. 
Therefore,  no  draft  or  final 
Environmental  Impact  Statement  has 
been  or  will  be  prepared. 

This  notice  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  standard  forms  referenced  in  this 
notice  are  cleared  under  OMB  Control 
No.  0348-0043,  0348-0044,  0348-0040. 
and  0348-0046  pursuant  to  the 
Paperwork  Reduction  Act. 
Greg  Fanner, 

Under  Secretary  of  Commerce  for  Travel  and 

Tourism. 

[FR  Doc.  94-8384  Filed  4-6-94;  8:45  am] 

BILLING  CODE  35lO-11-^-M 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[OMB  Control  No.  9000-0079] 

Clearance  Request  for  Corporate 
Aircraft  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0079). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Corporate 
Aircraft  Costs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  510- 
4755, 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Government  contractors  that  use 
company  aircraft  must  maintain  logs  of 
flights  containing  specified  information 
to  ensure  that  costs  are  properly  charged 
against  Government  contracts  and  that 
directly  associated  costs  of  unallowable 
activities  are  not  charged  to  such 
contracts. 

B.  Aonual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
3,000;  hours  per  recordkeeper,  6;  total 
recordkeeping  burden  hours,  18,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-1755.  Please  cite  OMB  Control  No. 
9000-0079,  Corporate  Aircraft  Costs,  in 
all  correspondence. 

Dated:  March  30.  1994. 
Beverly  Fayson, 

FAF  Secretariat. 

IFR  D(x:.  94-8344  Filed  4-6-94;  8:45  am) 

BILLING  CODE  6820-34-M 


Office  of  the  Secretary 

Renewal  of  22  Department  of  Defense 
(DoD)  Advisory  Committees 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  following  22  DoD 
advisory  committees  have  been 
determined  to  be  in  the  public  interest 
and  have  been  renewed: 

Advisory  Council  on  Dependents'  Educatio.i 

Advisory  Group  on  Electron  Devices 

Air  University  Board  of  Visitors 

Armed  Forces  Epidemiological  Board 

Army  Science  Board 

Board  of  Advisors  to  the  President,  Naval 

War  College 
Board  of  Advisors  to  the  Superintendent, 

Naval  Postgraduate  School 
Board  of  Visitors,  National  Defense 

I'niversity 
Chief  of  Engineers  Environmental  Advisory 

Board 
Chief  of  Naval  Operations  Executive  Panel 

Advisory  Committee 
Command  and  General  Staff  College 

Advisory  Committee 
Community  College  of  the  Air  Force 

Advisory  Committee 
Defense  Advisory  Committee  on  Military 

Personnel  Testing 
Defense  Advisory  Committee  on  Women  in 

the  Services 
Defense  Policy  Advisory  Committee  on  Trade 
Defense  Science  Board 
DoD  Wage  Committee 
National  Security  Agency  Scientific  Advisory 

Board 
Naval  Research  Advisory  Committee 
Scientific  Advisor>'  Board  of  the  Armed 

Forces  Institute  of  Pathology 
Strategic  Advisory  Group  for  the  U.S. 

Strategic  Command 
U.S.  Air  Force  Scientific  Advisory  Board 

These  committees  provide  necessary 
and  valuable  advice  to  the  Secretary  of 
Defense  and  other  senior  officials  in  the 
DoD  in  their  respective  areas  of 
expertise.  They  make  important 
contributions  to  DoD  efforts  in  research 
and  development,  education  and 
training,  and  various  technical  program 
areas.  Several  of  them  are  mandated  by 
law. 

It  is  a  continuing  DoD  policy  to  make 
every  effort  to  achieve  a  balanced 
membership  in  DoD  advisory 
committees.  Each  committee  is 
evaluated  in  terms  of  the  functional 
disciplines,  levels  of  experience, 
professional  diversity,  public  and 
private  association,  and  similar 
characteristics  required  to  ensure  that  a 
high  degree  of  balance  is  obtained. 

For  further  information,  about  the 
committees,  contact  Hank  Gioia,  703- 
695-4281. 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday,  April  7.  1994  /  Notices  16625 


Dated:  April  1, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-8263  Filed  4-6-94;  8:45  am) 

BILUfKS  CODE  5000  04  M 


Meeting  of  the  National  Advisory  Panel 
on  the  Education  of  Handicapped 
Dependents 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS),  Office  of 
the  Assistant  Secretary  of  Defense 
(Personnel  and  Readiness). 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents.  This  notice 
also  describes  the  functions  of  the 
Panel.  Notice  of  this  meeting  is  required 
under  the  National  Advisory  Act.  This 
meeting  is  open  to  the  public;  however, 
due  to  space  constraints,  anyone 
wishing  to  attend  should  contact  the 
Office  of  Dependents  Education  (ODE) 
special  education  coordinator. 
DATES:  May  16-18, 1994. 
ADDRESSES:  Office  of  Dependents 
Education,  4040  N.  Fairfax  Dr.. 
Arlington,  Virginia  22203-1635. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Rebecca  Posante,  Special  Education 
Coordinator,  ODE,  (703)  696-4493. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
is  established  under  the  Individuals 
with  Disabilities  Education  Act  (20 
U.S.C,  sections  1400  et  seq).  The  Panel 
is  directed  to:  (1)  Review  information 
regarding  improvements  in  services 
provided  to  handicapped  students  in 
DoDDS;  (2)  receive  and  consider  the 
views  of  various  parents,  students, 
handicapped  individuals,  and 
professional  groups:  (3)  review  the 
finding  of  fact  and  decision  of  each 
impartial  due  process  hearipfj;  (4)  assist 
in  developing  and  reporting  such 
information  and  evaluations  as  may  aid 
DdDDS  in  tl:e  performa:ifc  of  its  duties; 
C))  make  recommendations  Las"d  on 
program  and  operational  information  for 
changes  in  the  budget,  organization,  and 
genera!  management  of  the  special 
education  program,  and  in  policy  and 
procedure;  (p.)  comment  publicly  on 
rules  or  standards  regarding  tlie 
education  of  handicapped  children;  and 
(7)  submit  an  annual  report  on  its 
activities  and  suggestions  to  the 
Director,  DoDDS,  by  July  31  of  each 
year.  The  Panel  will  review  the 


following  areas:  Transition  services  for 
secondary  students,  preschool  for  the 
disabled,  and  DoDI  1342.12. 

Dated:  April  1, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-8264  Filed  4-6-94;  8:45  am) 

BILLING  CODE  5000-04-M 


Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Middle  Wabash  River 
Area,  Greenfield  Bayou  Project  in  Vigo 
and  Sullivan  Counties,  IN 

AGENCY:  U.S.  Army  Engineer  District. 
Louisville,  DOD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Anny  Engineer 
District,  Louisville  is  initiating  the 
preparation  of  a  DEIS  for  the  Middle 
Wabash  River  Area,  Greenfield  Bayou 
Project  in  Vigo  and  Sullivan  Counties. 
Indiana.  The  proposed  action  is  the 
partial  reconstruction  of  an  existing 
levee,  the  construction  of  additional 
levee,  and  the  restoration  of  the  fish  and 
wildlife  habitat  of  a  significant  portion 
of  the  previously  forstated  floodplain. 
The  study  area  consists  of  over  12.000 
acres  of  both  cropland  and  bottomland 
forest. 

ADDRESSES:  Questions  or  comments 
concerning  the  preparation  of  this  DEIS 
should  be  addressed  to:  U.S.  Army 
Engineer  District,  Louisville,  Corps  of 
Engineers,  ATTN:  CEORL-PD-R.  P.O. 
Box  59,  Louisville,  Kentucky  40201- 
0059. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Siemsen,  (502)  582-5550. 
SUPPLEMENTARY  INFORMATION:  Five 
alternative  levee  alignments  were 
developed  during  reconnais.sance  stage 
study,  providing  flood  protection  to  a 
wide  range  of  acreage  of  agricultural 
land.  Additional  alternative  levee 
locations  may  be  investigated  during  the 
current  feasibility  stage  study. 
The  potential  effects  of  the 
reconstruction  of  the  existing  levee,  the 
addition  of  new  levee,  and  the 
restoration  of  areas  to  offset  previous 
losses  of  wetlands  (including 
bottomland  hardwood  forest)  will  be 
reviewed  in  the  DEIS.  Significant  issues 
to  be  addressed  will  include,  but  not  be 
limited  to,  terrestri.-j!  and  aquatic 
vegetation,  terrestrial  and  aquatic 
wildlife,  surface  and  ground  water 
resources,  geological  and  crude  oil 
production,  soils,  agricultural 
production,  local  population  and 


residences,  and  roadways  and  local 
travel  patterns. 

All  Federal,  state,  and  local  agencies, 
organized  groups,  and  individuals  are 
invited  to  participate  by  providing  their 
concerns  in  writing  to  the  point  of 
contact.  An  interagency  (Federal,  state, 
and  local  government  agencies)  scoping 
meeting  will  be  held  in  the  near  future. 
No  public  scoping  meeting  is  planned  at 
this  time. 

It  is  estimated  that  the  DEIS  will  be 
made  available  for  comment  on  or  about 
October  1995. 
Kenneth  L.  Denton, 
i4rmy  Federal  Register  Liaison  Officer 
[FR  Doc.  94-8345  Filed  4-6-94;  8:45  am] 
BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  ENERGY 

Savannah  River  Operations  Office  (SR) 
Financial  Assistance  Award;  Intent  To 
Award  a  Noncompetitive  Grant 

SUMMARY:  The  DOE  announces  that  it 
plans  to  accept  an  unsolicited  proposal 
and  award  a  grant  to  South  Carolina 
Research  Authority,  5300  International 
Boulevard,  North  Charleston,  SC  29418. 
The  project  entitled,  "The  Reclamation 
and  Reduction  of  Nuclear  Residuals 
Program,"  will  be  awarded  for  a  six- 
month  period  with  DOE  support  of 
$298,602.  Pursuant  to  Section  10  CFR 
600.7(b)  and  600.14,  eligibility  for  this 
award  has  been  limited  to  South 
Carolina  Research  Authority  as  a  result 
of  acceptance  of  their  unsolicited 
proposal,  and  DOE  has  determined  that 
award  of  a  grant  is  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  T.  Martin.  Prime  Contracts 
and  Financial  Assistance  Branch.  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office;  P.O.  Box  A.  Aiken. 
SC  29802,  Telephone:  (803)  725-2191. 
SUPPLEMENTARY  INFORMATION: 
Procurenwnt  Request  Niimber:  09- 
94SR1H422.000. 

Project  Srnpe:  The  proposed  program 
will  involve  the  performance  of  an 
assessment  of  a  concept  to  manage,  in 
a  coniprt;hensive  manner,  the  residues 
from  the  use  and  production  of  nuclear 
mateiiuls  in  South  Carolina.  The 
proposal  includes  a  pha.sed  approach  for 
the  assessment,  with  the  nr<-t  phase 
assessing  t!ie  technical,  environmental 
and  economic  feasibility,  benefits  and 
risks  regarding  the  reclamation  and 
redu(  lion  of  nuclear  residues.  The  result 
of  Phase  I  will  be  an  assessment  that 
will  define  a  nuclear  materials 
management  program  that  vastly 
improves  the  existing  means  of  nuclear 
material  storage,  handling  and  disposal 
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of  nuclear  materials  in  South  Carolina. 
The  assessment  will  specifically  address 
the  concept  that  irradiated  and 
contaminated  materials  be  converted 
into  containers  that  are  necessary  to 
hold  and  store  nuclear  materials,  wastes 
and  by-products.  This  as.sessnient  will 
further  define  a  Nuclear  Materials 
Management  Program  centered  at  the 
Savannah  River  Site  (SRS)  that  may 
improve  the  situation  regarding  nuclear 
material  storage  and  disposal  in  South 
Carolina. 

South  Carolina  Research  Authority  is 
a  not-for-profit,  public  corporation 
established  by  an  act  of  the  South 
Carolina  Assembly  on  April  29,  1983,  to 
enhance  the  research  capabilities  of  the 
State's  public  and  private  universities, 
establish  a  continuing  forum  to  foster 
greater  dialogue  throughout  the  research 
community  within  the  State,  and  to 
promote  the  development  of  high 
technology  industry  and  research 
facilities  in  South  Carolina.  The 
proposed  project  is  considered 
meritorious  and  represents  a  unique  and 
innovative  idea  and  approach  which  is 
not  eligible  for  financial  assistance 
under  a  recent,  current  or  planned 
solicitation.  Based  on  documentation 
presented  and  appropriate  evaluation,  it 
is  determined  to  be  in  the  best  interest 
of  DOE  to  award  a  grant  to  South 
Carolina  Research  Authority. 

Issued  in  Aiken,  South  Carolina,  on:  March 
18.  1994. 
Robert  E.  Lynch, 

DOE  Savannah  River  Operations  Office,  Head 

of  Contracting  Activity.  Designee. 

jFR  Doc.  94-8359  Filed  4-6-94;  8:45  am] 

BILLING  CODE  MSO-01-M 


Financial  Assistance  Award:  University 
of  Missouri-Rolla 

AGENCY:  U.S.  Department  of  Energy, 
Metairie  Site  Office. 


action:  Notice  of  Intent. 


SUMMARY:  The  Department  of  Energy 
(DOE),  Metairie  Site  Office,  announces 
that  pursuant  to  10  CFR  600.7(bl(2)(i)(D) 
it  intends  to  make  a  Non-Competitive 
Financial  Assistance  Award '(Grant) 
through  the  Pittsburgh  Energy 
Technology  Center  to  the  University  of 
Missouri-Rolla. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236, 
Attn.:  Nancy  Toppetta,  Telephone:  (412) 
892-5715. 

SUPPLEMENTARY  INFORMATION:  The 
University  of  Missouri-Rolla  (UMR)  has 


proposed  that  DOE  sponsor  a  study  of 
Area  of  Review  (AOR)  variance 
possibilities  for  the  East  Texas  field, 
with  Phase  1  beginning  in  April  1994.  A 
further  study  of  other  high-priority  areas 
in  Texas,  Phase  II,  will  be  initiated  and 
completed  in  1995.  It  is  expected  that 
the  Phase  I  data  required  for  AOR 
variance  consideration  will  be  supplied 
by  the  East  Texas  Salt  Water  Disposal 
Company,  which  operates  injection 
wells  for  the  field  on  behalf  of  field 
owners. 

When  the  I 'ndcrground  Injection 
Control  (UIC)  regulations  were 
promulgated  under  the  Safe  Drinking 
Water  Act  in  1980,  existing  Class  II 
injection  wells  were  excluded  from 
AOR  requirements.  The  Environmental 
Protection  Agency  (EPA),  through  a 
Federal  Advisory  Committee  (FAC),  has 
recently  recommended  that  AORs  for 
existing  wells  (which  were  not 
previously  subject  to  that  requirement) 
be  performed  within  five  years  of 
promulgation  of  amended  UIC 
regulations.  The  FAC  has,  however, 
recognized  that  conditions  can  exist  that 
make  it  unnecessary  to  perform  well-by- 
well  AORs  and  that  wells  in  a  basin, 
producing  trend,  region  or  field,  or  a 
portion  of  such  areas  can  be  exempted 
from  an  AOR  through  a  variance 
program. 

A  methodology  for  identifying  areas 
that  would  be  eligible  for  variance  from 
AOR  requirements  based  upon  the  FAC 
criteria  has  been  developed  by  a 
research  team  in  the  School  of  Mines 
and  Metallurgy  at  the  UMR  under 
sponsorship  of  the  American  Petroleum 
Institute  (API).  The  methodology 
provides  for  evaluation  of  an  area  for 
variance  based  upon  certain  conditions 
or  based  upon  the  manner  by  which 
wells  in  the  area  were  constructed  and 
abandoned.  Wells  not  excluded  by 
variance  would  be  subject  to  well-by- 
well  AORs.  With  continuing 
sponsorship  from  the  American 
Petroleum  Institute,  the  AOR  variance 
methodology  developed  at  the  UMR  has 
been  opplied  to  24  oil  fields  undergoing 
injection  in  the  San  Juan  Basin  of  New 
Mexico  and  is  currently  being  applied  to 
injection  fields  in  selected  counties  of 
the  Permian  basin  in  West  Texas.  In  the 
San  Juan  Basin,  at  least  two  variance 
criteria  were  found  to  apply  to  all  24 
fields  and  are  believed  to  provide  good 
possibilities  for  variances  in  20  fields 
and  some  possibilities  in  the  remaining 
four. 

The  East  Texas  Field  was  discovered 
in  1930  and  is  the  largest  oil  field  in  the 
Lower-48  states.  Recovery  from  the  field 
is  expected  to  ultimately  be  about  5.6 
billion  barrels.  The  AOR,  which  has  a  Va 
mile  radius,  frequently  includes  25  or 


more  wells.  Since  the  field  is  over  60 
years  old  and  many  of  the  wells  have 
been  abandoned  for  a  number  of  years, 
the  abandonment  records  are  sometimes 
not  readily  available.  More  than  30,000 
wells  have  been  drilled  in  the  field  and 
less  than  8,000  are  currently  producing. 
Records  on  22,000  abandoned  and 
inactive  wells  (some  of  which  are  over 
60  years  old)  will  be  hard  to  locate. 

Requirement  for  complete  AORs  on 
all  existing  injection  wells  could  create 
an  unbearable  burden  of  proof  on  the 
East  Texas  Saltwater  Disposal  Company 
and  many  of  the  independent  operators 
in  the  East  Texas  field  who  can  least 
afford  the  expense  of  such  compliance. 
The  cost  of  compliance  with  EPA's 
proposed  revisions  to  the  UIC  Class  II 
regulations  is  estimated  to  be  $86.2 
million  to  the  East  Texas  Saltwater 
Disposal  Company  and  the  East  Texas 
field  operators  for  the  first  five  years 
after  promulgation  of  the  regulations. 
Variance  from  complete  AORs  for  the 
East  Texas  field  could  significantly 
reduce  these  anticipated  costs. 
Successful  application  of  the  UMR 
variance  methodology  would  also 
further  establish  the  potential  value  of 
the  methodology  to  other  producing 
areas  in  Texas  and  the  United  States. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  criteria  (D).  a 
noncompetitive  Financial  Assistance 
Award  to  the  UMR  has  been  justified. 
DOE  support  of  the  activity  would 
provide  that  analysis  be  made  of 
proprietary  non-public  data  which 
would  otherwise  be  unavailable.  In 
addition,  DOE  support  would  allow  the 
results  of  the  research  to  be  transferred 
to  oil  and  gas  operators,  to  the  State  of 
Texas,  and  to  the  public.  This  effort  is 
therefore  considered  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  solicitation. 

DOE  funding  for  this  research  is 
estimated  to  be  approximately  $500,000 
for  the  24  month  duration  of  the  project. 
These  funds  shall  be  used  to  pay  for  the 
reasonable  cost  of  research  staff, 
equipment,  administrative  support 
personnel,  consultants,  experts,  and 
printing  costs  as  necessary  for  the 
research  project. 

Dated:  March  28, 1994. 
Richard  D.  Rogus, 
Contracting  Officer. 
[FR  Doc.  94-8360  Filed  4-6-94;  8:45  am) 

BILUNC  CODE  e4S0-01-P 


Electric  Power  and  Natural  Gas  Supply 
Curtailments  in  the  Middle  Atlantic 
States  on  January  18, 19,  and  20, 1994 

AGENCY:  Department  of  Energy. 
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ACTION:  Notice. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  examining  the  electric  power 
and  natural  gas  service  curtailments  that 
occurred  in  the  Middle  Atlantic  States 
during  the  period  of  severe  cold  weather 
the  week  of  January  16, 1994.  This 
examination  will  attempt  to  identify 
ways  to  improve  emergency 
preparedness  and  respon.se  measures. 
The  examination  will:  (1)  Define  the 
disruption  experience  in  terms  of 
service  interrupted,  the  impacts  of  the 
disruptions  on  public  health,  safety  and 
other  essential  services,  and  the 
economic  costs  incurred;  (2)  identify  the 
precise  cause  of  the  disruptions;  (3) 
identify  the  response  actions  taken  by 
industry.  State  and  local  governments, 
and  Federal  agencies;  and  (4)  identify 
specific  actions  which  may  reduce  the 
vulnerability  to  similar  disruptions  in 
the  future  or  improve  the  response 
actions.  A  draft  report  on  the  results  of 
the  examination  will  be  released  in  the 
summer  of  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Taillie,  Director,  Office  of 
Emergency  Planning,  room  8F-055, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20.585, 
(202)  .586-3271. 

Dated:  March  30,  1994. 

Inja  K.  Paik, 

Acting  Director.  Office  of  Emergency 
Planning. 

(FR  Doc.  94-8322  Filed  4-6-94;  8:45  am] 

BILUNG  CODE  6450-01 -M 


Bonneville  Power  Administration 

The  Eugene  Water  and  Electric  Board 
Proposed  Billing  Credits  Generation 
Agreement 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  intent.  BPA  announces 
its  intention  to  sign  a  billing  credits 
generation  agreement  for  the  VVauna 
Cogeneration  Project  located  in 
Clatskanie,  Oregon. 

SUMMARY:  BPA  has  previously  signed 
other  Billing  Credits  Generation 
Agreements,  in  addition  to  the  contract 
described  in  this  Notice.  The  VVauna 
Cogeneration  Project  is  located  at  tfie 
James  River  Wauna  Oregon  mill.  The 
size  of  the  Project  is  based  on  thermally 
matching  the  mill's  steam  needs  for  the 
pulp  and  paper  making  process.  The 
generator  will  have  an  approximate 
nameplate  rating  of  36  megawatts.  The 
incremental  fuel  used  for  electrical 
generation  is  natural  gas.  The 
backpressure  turbine  installation  will 


augment  existing  pressure  reducing 
valves.  The  expected  annual  energy 
production  is  estimated  at  26.4  average 
megawatts  beginning  in  January  1996. 
The  Project  will  be  interconnected  to 
the  mill  electrical  system  at  13.8  KV. 

BPA,  pursuant  to  its  Billing  Credits 
Policy,  as  amended  August  30,  1984,  (49 
FR  34395),  and  revised  on  January  29, 
1993,  (58  FR  37918)  has  negotiated  this 
Billing  Credits  Generation  Agreement 
with  Eugene  Water  and  Electric  Board 
(EWEB)  for  the  Wauna  Cogeneration 
Project. 

Responsible  Official:  Mr.  George  Bell, 
Lower  Columbia  Area  Office,  is  the 
official  responsible  for  EWEB's  Billing 
Credits  contract  and  the  Administrative 
Record. 

DATES:  BPA  will  receive  comments  on 
the  proposed  Billing  Credits  Generation 
Agreement  for  30  days,  after  which  time 
BPA  may  execute  the  contract.  Pa^inent 
or  credits  will  not  be  made  or  granted 
until  90  days  after  BPA  e.xecutes  the 
Billing  Credits  Generation  Agreement. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  EWEB  Billing  Credits 
Generation  Agreement,  or  the 
Administrative  Record,  please  contact 
the  Public  Involvement  Manager, 
Bonneville  Power  Administration.  P.O. 
Box  12999.  Portland,  Oregon  97212. 
Telephone  numbers,  voice/TTY,  for  the 
Public  Involvement  Office  are  (503) 
230-3478  in  Portland,  or  toll-free  (800) 
622—4519.  Information  may  al.so  be 
obtained  from: 
Mr.  Crt  orge  E.  Bell,  Lower  Columbia 

.'\rf3  Managt  r.  Suite  243,  1500  NE. 

Irving  Street,  Portland,  Oregon  97232, 

(503)  230-4552. 
Mr.  W,iyne  R.  Lee.  Upper  Columbia 

Area  Manager,  Suite  500.  Crescent 

Court,  707  Main,  Spokane, 

Washington  99201,  (509)  353-2518. 
Mr.  George  E.  Eskridge,  Montana 

District  Manager.  800  Kensington, 

Missoula,  Montana  59801,  (406)  329- 

3060. 
Mr.  Terence  G.  Esvelt,  Puget  Sound 

Area  Manager,  Suite  400,  201  Queen 

Avenue  North.  Seattle,  Washington 

9H109-1030,  (206)  553-4130. 
Mr.  1  homas  Wagenhoffer,  Snake  River 

Area  Manager,  1520  Keliv  Place, 

Walla  Walla,  Washington  99362,  (509) 

527-6226. 
Ms.  C.  Clark  Leone,  Idaho  Falls  District 

Manager,  1527  Hollipark  Drive,  Idaho 

Falls,  Idaho  83401,  (208)  523-2706. 
Mr.  Jim  Normandeau,  Boise  District 

Manager,  Room  450,  304  North  Eighth 

Street,  Boise,  Idaho  83702,  (208)  334- 

9137. 
Mr.  Robert  Laffel,  Eugene  District 

Manager,  86000  Franklin  Blvd., 

Eugene,  Oregon  97405,  (503)  465- 

6952. 


Ms.  Carol  S.  Fleischman,  Spokane 
District  Manager,  Crescent  Court, 
suite  500,  707  Main,  Spokane, 
Washington  99201,  (509)  353-3279. 

SUPPLEMENTARY  INFORMATION:  The 

Administrative  Record,  available  for 
public  review,  contains  background  on 
BPA's  Billing  Credits  Policy  and  a 
Record  of  Decision  for  the  VVauna 
Cogeneration  Project  and  environmental 
considerations. 

I.  Background 

BPA  is  a  self-financing  power 
marketing  agency  with  the  United  States 
Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937,  16  U.S.C.  832  et  seq.,  to 
market  wholesale  power  from 
Bonneville  Dam  and  to  construct  power 
lines  for  the  transmission  of  this  power 
to  load  centers  in  the  Northwest.  BPA 
sells  wholesale  electric  power  and 
energy  to  126  utilities,  13  direct  ser\ice 
industrial  customers  and  several 
government  agencies. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  directs  BPA  to 
serve  the  net  power  requirements  of  any 
electric  utility  requesting  ser\ice,  and  to 
serve  existing  DSIs  in  the  Pacific 
Northwest.  16  U.S.C.  839(;(b)(l)  and  (d). 
Although  BPA  cannot  ovim  or  construct 
ele<:lric  generating  facilities,  the 
Northwest  Power  Act  directs  BPA  to 
acquire  rights  to  the  output  or  capability 
of  electric  power  resources  to  serve 
increased  customer  requirements.  See 
16  U.S.C.  839d(h).  Billing  Credits  may 
be  adjustments  to  customers'  power 
bills  or  equivalent  cash  pavinents. 
Resources  eligible  for  Billing  Credits 
include  ccnser\'ation  and  generation. 

Specific  requirements  for  resources 
and  the  amount  BPA  ctin  pay  for  these 
resources  are  outlined  in  the  Northwest 
Power  Act  and  BPA's  Billing  Credits 
Policy. 

BPA's  Billing  Credits  Policy  interprets 
the  Billing  Credits  provisions  in  the 
Northwest  Power  Act,  prescribes  criteria 
for  customer  and  resource  eligibility, 
and  establishes  procedures  for  granting 
Billing  Credits. 

II.  Description  of  the  Generation 
Proposal 

BPA  propo.ses  to  i.ssue  the  Billing 
Credits  as  a  method  to  facilitate  Projef;t 
construction  pending  the  issuance  of  a 
ruling  by  the  Internal  Revenue  Ser\'ice 
under  section  9(f)  of  the  Northwest 
Power  Act  relating  to  the  portion  of  the 
Project's  output  that  will  be  furnished -to 
nongovernmental  persons  and  the 
extent  to  which  the  private  business  use 
test  of  section  141(b)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  will 
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be  met.  Upon  issuance  of  a  ruling 
favorable  to  EWEB,  the  Billing  Credits 
will  terminate  in  favor  of  a  negotiated 
Power  Purchase  Agreement  with  similar 
terms  and  conditions  for  all  parties. 

Th;is  project  meets  the  qualifications 
for  Billing  Credits,  and  BPA  has 
completed  its  obligations  under  the 
Nii'ioiial  Environmental  Policy  Act. 
E'.VF.Ii  w'.l!  c-omply  with  all  applicable 
environmedtal  requirements  in  the 
cnii'.iructio!!  of  the  project  and  during 
the  operation  phase. 

III.  Methodology  for  Determining 
Gercration  Billing  Credits 

The  pavmenl  for  Billing  Credits  for 
EWEB  will  be  calculated  and  paid 
monthly  as  follows: 

EWEB  is  a  Computed  Requirements 
Customer  under  its  Power  Sales 
Contract  wilh  BPA.  the  mon'hly  Billing 
Credits  will  be  the  lesser  of  tlie  Adjusted 
Alternative  Cost  or  Net  Cost  multiplied 
by  the  monthly  amounts  of  Assured 
Energy  Capability  of  the  Bilhug  Credits 
Resource,  less  the  amount  of  Priority 
Firm  Rate  dollars  EWEB  avoids  paying 
as  a  result  of  the  Billing  Credits 
Resource.  There  is  no  annua!  true-up 
because  EWEB  is  required  to  maintain 
the  Assured  Energy  Capability  for  the 
Billing  Credits  Resource,  as  it  must  do 
for  all  its  firm  resources  under  the 
Power  Sales  Contract. 

rV.  Materials  Available 

Copies  of  the  Billing  Credits  Policy 
and  the  Adm.inistrative  Record  are 
available  from  BPA's  Public 
Involvement  Office.  Refer  to  the  'Tor 
Further  Information  Contact"  section  of 
this  notice. 

l.ssued  in  Portland.  Oregon,  on  March  24. 
1094. 
Randall  W.  Hardy, 

Adminii-imtcr. 

irK  Dor.  ';t4-«3F.l  Filed  4-6-94;  8.45  a.-nl 

BILLING  CODE  W50-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-260-000] 

Algonquin  Gas  Transmission  Co.; 
Intent  To  Prepare  .An  Eovi'-onmental 
As.'iessrr.ent  for  tHo  ProDossd  Canal 
Lat?r3i  Project  end  Rccuest  tor 
Comnierts  on  Environmental  l?.sues 

Apni  1.  14-54. 

The  staff  of  the  Federal  Enersy 
Rf'i^ulaTory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
en'.;ronmental  asses.'iment  (EA)  that  will 
<:i>ru.ss  environmental  impacts  of  the 
construction  and  operation  of  facilities 


proposed  in  the  Canal  Lateral  Project.' 
This  E.\  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  detenr.ine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Sunuoary  of  the  Proposed  Project 

Al^^onquin  proposes  to  construct, 
own.  8nd  operate  4  miles  of  18-inch- 
diania'rT  pipeline,  a  ineter  station,  val\e 
site,  and  tap.  Algonquin  ivould  uso  the 
farir'tjf.s  to  trrir.spf.rt  u;^  to  7,5,000 
MMotu  ofnaiu-al  g.T?  from  Algonquin's 
exi.«tifis  Cr-111A  v:.)ve  site  in  Barnstable 
County,  Ma «ScU,lui setts,  to  a  vr.lve  site 
that  would  interconr  ect  with 
non jurisdictional  f.iCiliiies  planried  to 
be  built  by  Canal  Electric  Company 
(CEO. 

CHC  vvouM  (  opstni'.'  0  9  mile  of 
nonjiiri.sf!::  "i-.^nal  IR-iiu  h-didmtter 
pipeline  anc  a  regulator  sti>tion.  The 
facilities  would  supply  an  electric 
generetinf;  st.Ttion  operated  by  CEC  and 
Monteup  Ele<.tri(  Company  (MEC)  in 
Sandwich.  Ma.'.sachusetts. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

The  proposed  lateral  would  be  built 
adjacent  and  parallel  to  existing  rights- 
of-way.  Algonquin  intends  to  use  a 
construction  right-of-way  that  would 
vary  between  40  and  50  feet  during 
construction  within  roads,  70  feet  for 
crossing  wetlands  and  waterbodies,  80 
feet  for  upland  areas,  and  85  feet  where 
additional  spoil  pile  placement  would 
be  required  due  to  site  specific 
constraints.  About  50  feet  of  the 
planned  widths  would  use  existing 
right-of-way;  however,  about  25  feet  of 
new  clearing  would  be  required  in  many 
areas.  Following  construction,  about  30 
feet  of  the  cons'nictjon  right-of-way 
would  be  aiiowed  to  revert  to  its  former 
land  use.  Add.uoiial  wort  ing  space 
would  be  required  adjacent  to  the 
planned  con.siruction  right-of-w.^y-at 
road  and  siream  crossings. 

The  EA  Process 

The  Nationoi  EnvironiPcntLl  Pohry 
Art  (MTA)  rv-nuires  the  Commission  to 
take  li'to  accoihit  tiie  environniental 
imp.acts  tt.at  could  ii"=u!t  hum  an  action 


■vjuT.  (yd'.Trsrsr:;:>.,'(n  (;urr;>arv's 
.11.)  jipi  ■iLj'ior  Ao.-  lueci  »un  ine 


!.\U'-n< 

('..'jir.rriis.sii.n  iinat-r  sett.ur  /"■(t)  of  ihe  Na'ural  Gas 

Ac;. 

^Thr:  apnfiniii;.ps  rff-^rf-^^rfii  in  t'ris  nolicp  are  not 
l>'ng  pi  ir.ied  in  ihc  f>-<tfral  >li-.;i>'ei'.  Copm';  are 
;••  dij.fb.r  ►t'th  'rr  ComlTlI^■.o^  s  I'aot^c  Rftorpnce 
liMniJ!.  room  3  ifW  9--I  .Ni.-^  r.<jp. till  S!r!>p|,  Nt., 
^^a^niTl,;lon,LK:  20426.  or  Coll  (202)  20ft- ".371. 
Co|iif'S  i'l  ihe  aricend.ri's  wen-  sent  lo  all  those 
receiving  th.s  nuiice  in  itic  mail. 


whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
V-  i!l  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  E/V. 

Tiie  EA  v.ill  discuss  impacts  that 
could  occur  as  a  result  of  tiie 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  C^eology  and  soils. 

•  Water  resoiu^ces,  fisheries,  and 
wetlands. 

•  VegetaMon  and  v.'ildlif:.'. 

•  Endangered  and  threal.'iiyd  species. 

•  Land  use. 

•  Cultural  resources. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  im.pacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
i  -';ues  that  we  think  dtserve  attention 
based  on  a  preliminar,'  review  of  the 
p-cc;OSt-d  facilities  and  the 
tnvironm.ental  informiation  provided  by 
Ai^.onquin.  Keep  in  mind  that  this  is  a 
p'eiiminary  list.  The  list  of  issues  will 
be  added  to.  subtracted  from,  or 
changed  based  on  your  comments  and 
our  ppalysis.  Issues  are; 

•  The  construction  right-of-way  for 
the  lateral  would  be  witnin  50  feet  of  10 
residences. 

•  The  pipeline  would  cross  one 
perennial  stream  (Herring  River)  and 
two  wetlands. 

•  The  entire  project  would  be  within 
the  Plymouth/Carver  Sole  Source 


Aquifer  and  about  90  percent  of  the 
proposed  route  crosses  a  "high  yield" 
area. 

•  The  pipeline  would  cross  three 
roads  and  be  within  four  roads. 

•  The  project  may  have  an  impact  on 
a  state-listed  Area  of  Critical 
Environmental  Concern,  and  several 
state-listed  rare  flora  and  fauna. 

•  The  project  would  cross  or  be  near 
19  known  prehistoric  and  1  historic 
sites.  There  is  high  potential  for 
additional  cultural  resources  concerns 
within  the  project  area. 

•  The  project  would  require  a  coastal 
zone  consistency  determination. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP94-260- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Jeff  Shenot,  EA  Project  Manager,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  St..  NE.,  room  7312, 
Washington.  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  May  2, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Shenot  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  ■■inter\'enor". 
Among  other  things,  infervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interxenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Inter\'ene  according  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
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cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late   ^ 
intervention.  You  do  not  need 
inter\-enor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Jeff  Shenot,  EA  Project  Manager,  at  (202) 
208-2269. 
Lois  D.  Cashell, 
Secrptaiy: 
IFR  Doc.  94-8302  Filed  4-6-94;  8.45  ami 

BILUNG  CODE  6717-01-P 


[Project  No.  2490-001— Vermont] 

Central  Vermont  Public  Service  Corp.; 
Availability  of  Draft  Environmental 
Assessment 

April  1,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent,  minor 
license  for  the  Taftsville  Hydroelectric 
Project,  located  on  the  Otfauquechee 
River,  in  the  Town  of  Woodstock, 
Windsor  County,  Vermont  and  has 
prepared  a  Draft  Environmental 
As.sessment  (DEA)  for  the  project.  In  ti-..t 
DEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  proposed  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigation  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulator)'  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  2490  to 
all  comments.  For  further  information, 
please  contact  Jim  Haimes, 
Environmental  Coordinator,  at  (202) 
219-2780. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary'. 

(PR  Doc.  94-8300  Filed  4-6-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


Project  Nos.  2323-4)12,  et  al.] 

Hydroetectric  Applications  [New 
England  Power  Company,  et  al.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Tvpe  of  Application:  New  License. 

b.  Project  No.:  2323-012. 

c.  Date  Filed:  December  27,  1991. 

d.  Applicant:  New  England  Power 
Company. 

e.  Name  of  Project:  Deerfield  River 
Project. 

f.  Location:  On  the  Deerfield  River. 
Windham  and  Bennington  Counties. 
Vermont,  and  Franklin  and  Berkshire 
Counties,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark  E. 
Slade,  New  England  Power  Company, 
25  Research  Drive.  Westborough,  MA 
01582. (508)  366-9011. 

i.  FERC Contact:  Michael  Dees  (20'.!) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Anahsis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  o/Pro;ecf:  The  Deerfield 
project  consists  of  eight  facilities  as 
follows: 

Somerset 

The  Somerset  facility,  located  on  the 
Last  branch  of  the  Deerfield  River, 
consists  of  (1)  an  earthfilldam  structure 
about  110  feet  high  and  2,101  feet  long 
with  a  crest  elevation  of  2133.58  feet 
(MSL),  (2)  main  outlet  works  located  at 
the  eastern  end  of  the  dam  which 
consists  of  two  gated,  48  inch  diameter 
pipes  that  are  used  to  control  reservoir 
discharge  and  (3)  a  side  channel 
spillway  located  at  the  western  end  of 
the  dam  with  a  crest  elevation  of 
2133.58  (MSL).  The  spillway  channel  is 
about  800  feet  long,  45  feet  wide,  and 
from  6  to  30  feet  deep.  The  (4) 
impoundment  is  about  5.6  miles  long. 
and  has  a  gross  surface  area  of  about 
1,514  acres  (AC),  a  gross  storage 
capacity  of  57.345  acre- feet  (AF),  a 
usable  storage  capacity  of  20.614  (AF) 
and  a  normal  pool  headwater  elevation 
range  of  2,113.10  to  2.128.10  feet  msl. 
There  are  no  power  generating  units  at 
this  facility  and  therefore,  no  diversion 
canals  or  penstocks. 

Searsbur;g 

The  Searsburg  facility  consists  of  (1) 
an  earthfill  dam  structure  about  50  feet 
high  and  475  feet  long  with  a  137  foot 
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long  concrete  gravity  spillway,  with  a 
crest  elevation  of  1749.66  feet  msl, 
topped  with  5-foot  flashboards  (from 
May  1  to  October  31),  {2}  intake  and 
penstock  with  (a)  wood  stave  conduit  8 
feet  in  diameter'and  18,412  feet  long,  (b) 
steel  differential  surge  tank  50  feet  in 
diameter  and  34  feet  high,  and  (c)  steel 
penstock  6.5  feet  in  diameter  and  495 
feet  long.  Bond  Brook,  which  enters  the 
Deerfield  River  at  RM  58.6,  is  diverted 
into  the  8-foot  diameter  wood  stave 
conduit,  (3)  a  powerhouse  containing 
one  vertical  Francis  hydroelectric  unit 
with  a  nameplate  capacity  of  4,160  kW, 
(4)  an  impoundment,  about  0.9  miles 
long,  a  gross  storage  capacity  of  412  AF, 
a  usable  storage  capacity  range  of  67  to 
197  AF,  and  a  normal  pool  elevation 
range  of  1746.66  to  1754.66  feet  msl, 
and  (5)  appurtenant  facilities. 

Harriman 

The  Harriman  facility  consists  of  (1) 
an  earthfill  dam  215.5  feet  high  and 
1,250  feet  long,  (2)  a  storage  reservoir, 
9  miles  long,  having  a  surface  area  of 
about  2,039  AC,  a  gross  storage  capacity 
of  117,300  AF,  a  usable  storage  capacity 
of  103,375  AF  (from  elevation  1405.66 
to  1491.66  feet  msl),  and  a  normal  pool 
headwater  elevation  of  1449.70  to 
1491.66  feet  msl;  (3)  morning  glory 
spillway,  with  sixteen  gates,  at  a  sill 
elevation  of  1491.66  msl,  topped  with  6- 
foot-high  flashboards,  and  (4)  an  intake 
tunnel  and  penstocks  which  convey 
water  to  the  powerhouse  by  means  of 
two-eight  foot  diameter  valves.  Water  is 
conveyed  through  these  valves  to  the 
powerhouse  via  (a)  a  12,812-foot-long, 
14-foot-diameter  concrete  lined 
horseshoe  shaped  tunnel,  (b)  a  steel 
differential  surge  tank  34  feet  in 
diameter  and  184  feet  high,  (c)  and  three 
steel  penstocks  9  feet  in  diameter  and 
620  feet  long.  The  (5)  powerhouse 
contains  three  vertical  Francis 
hydroelectric  units  with  a  total 
hydraulic  capacity  of  1,600  cfs,  and  a 
nameplate  capacity  of  11,200  kVV  each, 
as  well  as  appurtenant  facilities. 

Sherman 

The  Sherman  facility  consists  of  (1)  an 
earthfill  dam  which  is  110  feet  high  and 
810  feet  long,  with  a  crest  elevation  of 
1129.66  feet  msl;  (2)  a  179-foot-long 
concrete  gravity  spillway,  with  a  crest 
elevation  of  1103.66  feet  msl,  topped 
with  4-foot-high  flashboards  which 
operate  year-round;  (3)  a  concrete  and 
brick  intake  structure  and  penstock 
which  conveys  water  to  the  powerhouse 
via  a  concrete  conduit  98  feet  in  length 
with  a  cross-sectional  area  of  142  square 
feet,  and  a  steel  penstock  13  feet  in 
diameter  and  227  feet  long;  (4)  an 
impoundment,  about  2  miles  long, 


having  (a)  a  surface  area  of  about  218 
AC;  (b)  a  gross  storage  capacity  of  3,593 
AF;  (c)  a  useable  storage  capacity  of 
1,359  AF;  and  (d)  a  normal  pool 
headwater  elevation  range  of  1104.66  to 
1107.66  feet  msl.  There  are  no  diversion 
canals  or  tunnels  associated  with  the 
Sherman  Development.  The  (5) 
powerhouse  contains  (a)  one  vertical 
Francis  hydroelectric  unit  with  a 
capacity  of  7,200  k\V,  and  (b)  other 
appurtenant  facilities. 

Deerfield  No.  5 

The  Deerfield  No.  5  facility  consists  of 
(1)  two  dams.  The  Deerfield  No.  5  Dam, 
is  comprised  of  (a)  a  concrete  gravity 
spillway  about  35  feet  high  and  90  feet 
long,  with  a  top  elevation  of  1,109.66 
feet  msl,  topped  with  8-foot-high 
hydraulic  steel  flap  gates  which 
maintain  a  normal  reservoir  elevation  of 
1027.66  feet  msl,  and  a  (b)  concrete 
intake  structure,  consisting  of  two  8-foot 
wide  by  7.75  foot-high  sluice  gates,  with 
a  sill  elevation  of  1002.28  feet  msl,  and 
a  single  12.5  foot  by  13-foot  intake  gate 
with  a  sill  elevation  of  1008.16  msl. 
There  is  a  small  diversion  structure  on 
Dunbar  Brook  which  is  a  concrete 
gravity  structure  approximately  12  feet 
high  and  160  feet  long.  The  Deerfield 
No.  5  facility  contains  (2)  conveyance 
sections  of  tunnel,  concrete  conduit, 
and  canal  totaling  14.941  feet,  as  well  as 
(3)  a  steel  penstock  10  feet  in  diameter 
and  400  feet  long.  The  (4)  impoundment 
is  about  0.75  miles  long,  having  a 
surface  area  of  about  38  AC,  a  storage 
capacity  of  118  AF,  and  a  normal  pool 
headwater  elevation  range  of  1022.66  to 
1026.66  feet  msl.  The  (5)  powerhouse 
contains  one  vertical  Francis 
hydroelectric  unit  with  a  nameplate 
capacity  of  17,55t)  kVV  and  A  hydraulic 
capacity  of  1,250  cfs.  The  minimum 
turbine  flow  is  500  cfs.  The  (5) 
switchyard  is  located  on  River  Road 
across  from  the  Bear  Swamp  Visitor's 
Center  and  contains  appurtenant 
facilities. 

Deerfield  No.  4 

The  Deerfield  No.  4  facility  contains 
(1)  an  earthfill  dam  (with  a  concrete 
core)  about  50  feet  high  and  160  feet 
long,  (2)  a  241  foot  long  concrete  gravity 
spillway  with  a  crest  elevation  of  465.66 
feet  msl,  topped  with  6-  to  8-foot-high 
wooden  flasihboards;  and  (3)  three  sluice 
galas  located  in  the  east  abutment,  two 
with  a  sill  elevation  of  462.66  feet  msl 
and  another  with  a  sill  elevation  of 
4642.66  feet  msl.  The  (4)  impoundment 
is  about  2  miles  long,  having  a  surface 
area  of  about  75  AC,  a  gross  storage 
capacity  of  467  AF,  and  a  usable  storage 
capacity  of  432  AF,  and  a  normal  pool 
headwater  elevation  range  of  465.66  to 


473.66  feet  msl.  The  (5)  power  tunnel 
conveys  water  from  the  intake  structure 
at  the  impoundment  via  a  12.5-foot- 
diameter,  1,514-foot-long  concrete  and 
brick-lined  horseshoe  shaped  tunnel 
that  leads  to  the  powerhouse  forebay. 
The  (6)  powerhouse  contains  three 
horizontal  Francis  hydroelectric  units 
with  a  nameplate  capacity  of  1,600  kW 
each,  and  a  hydraulic  capacity  of  1,490 
cfs.  The  powerhouse  also  contains 
appurtenant  facilities. 

Deerfield  No.  3 

The  Deerfield  No.  3  Dam  is  composed 
of  (1)  a  concrete  gravity  spillway  about 
15  feet  high  and  475  feet  long  with  a 
crest  elevation  of  396.66  feet  msl, 
topped  with  6-foot-high  wooden 
flashboards;  (2)  2  sluice  gates  and  a  (3) 
power  tunnel  intake  located  in  the  south 
abutment.  The  power  tunnel  exiting  the 
gated  intake  is  a  677-foot-long,  17-foot- 
wide  by  12.5-foot-high  concrete  conduit. 
The  (4)  impoundment  is  about  1.3  miles 
long,  having  a  surface  area  of  about  42 
AC,  a  gross  storage  capacity  of  221  AF, 
a  usable  storage  capacity  of  200  AF  and 
a  normal  pool  headwater  elevation 
range  of  396.66  to  402.66  feet  msl.  The 
(5)  Deerfield  No.  3  powerhouse  contains 
three  horizontal  Francis  hydroelectric 
units  with  a  nameplate  capacity  of  1,600 
kW  each  and  a  hydraulic  capacity  of 
1,490  cfs.  The  (6)  switchyard  is  located 
within  the  powerhouse  and  contains 
appurtenant  facilities. 

Deerfield  No.  2 

The  Deerfield  No.  2  facility  contains 
a  (1)  concrete  gravity  spillway  about  70 
feet  high  and  447  feet  long,  with  a  top 
elevation  of  284.66  feet  msl,  topped 
with  6-foot-high  wooden  fiashboards 
and  four  sluice  gates.  The  (2) 
impoundment  is  about  1.5  miles  long, 
with  a  surface  area  of  about  63.5  AC,  a 
gross  storage  capacity  of  350  AF,  a 
usable  storage  capacity  of  300  AF,  and 
a  normal  pool  headwater  elevation 
range  of  284.66  to  290.66  feet  msl.  The 
(3)  powerhouse  is  located  adjacent  to 
the  Deerfield  No.  2  Dam,  thus  there  are 
no  canals,  conduits,  or  tunnels  required 
at  this  development.  The  powerhouse 
contains  three  horizontal  Francis 
hydroelectric  units  with  a  nameplate 
capacity  of  1,600  k\V  each  and  a 
hydraulic  capacity  of  1,450  cfs.  The  (4) 
switchyard  is  located  within  the 
powerhouse  and  contains  appurtenant 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  energy 
to  meet  New  England  Power  Company's 


peak  energy  demand  and  provide 
electric  system  operating  reserves. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  New  England  Power 
Company.  25  Research  Drive, 
Westborough,  MA.  01582. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
rai.sed  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cu.mulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  infonnafion  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  E.xisting  information  and  any  data 
that  would  aid  in  describing  the  past 
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and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  tnat  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  for  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and.  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  document  should  be 
filed  by  the  deadline  date. 

2a.  Type  of  Application:  New  license. 

b.  Projects  Nos.:  2404-017  and  2419- 
007. 

c.  Date  Filed:  December  30, 1991. 

d.  Applicant:  Thunder  Bay  Power 
Company. 

e.  Nome  of  Project:  Thunder  Bay  and 
Hillman  Hydro  Project. 

f.  Location:  On  the  Thunder  Bay  River 
in  Alpena,  Alcona,  and  Montmorency 
Counties,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Roger 
Steed,  President,  Thunder  Bay  Power 
Company.  10850  Traverse  Hwy..  suite 
1101,  Traverse  City.  MI  49084.  (616) 
941-5444. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  existing 
project  consists  of  the  following: 

A.  Thunder  Bay  Hydroelectric  Project 
FERC  No.  2404 

This  project  consists  of  the  following 
five  developments: 


The  Ninth  Street  Development  which 
includes:  (1)  An  existing  retaining  wall, 
6  feet  high  by  285  feet  long;  (2)  an 
existing  buttressed  retaining  wall,  145 
feet  long;  (3)  an  existing  abandoned 
fishway;  (4)  an  existing  concrete 
uncontrolled  spillway  section;  47  feet 
long;  (5)  an  existing  gated  spillway 
section,  131  feet  long,  containing  seven 
tainter  gates,  each  14  feet  long  by  12  feet 
high;  (7)  an  existing  concrete  gravity 
non-overflow  section,  47  feet  long;  (8) 
an  existing  reinforced  concrete  non- 
overflow  section  (a  retaining  wall  about 
20  feet  long);  (9)  an  existing  reservoir 
with  a  surface  area  of  700  acres  and  a 
total  storage  volume  of  6,000  acre-feet  at 
the  normal  maximum  surface  elevation 
of  598.5  feet  NGVD;  (10)  an  existing 
reinforced  concrete  and  masonry 
powerhouse,  92  feet  long  by  84  feet 
wide,  containing  (a)  three  horizontal 
shaft  Sampson  runner  turbines  with  a 
combined  hydraulic  capacity  of  1620 
cfs,  manufactured  by  James  Leffel 
Company  and  rated  at  600  hp  each,  and 
(b)  three  General  Electric  generators, 
each  rated  at  400  Kw.  providing  a  total 
plant  rating  of  1.200  Kw;  and  (11) 
existing  appurtenant  facilities. 

The  Four  Mile  Development  which 
includes:  (1)  An  existing  concrete  ogee 
spillway  (constructed  immediately 
downstream  from  the  original  rock  filled 
timber  dam).  445  feet  long,  topped  by 
needle  beams,  containing  (a)  a  log  chute 
bay,  and  (b)  an  abandoned  fishway  bay; 
(2)  an  existing  reservoir  with  a  surface 
area  of  90  acres  and  a  total  storage 
capacity  of  900  acre-feet  at  the  normal 
maximum  surface  elevation  of  634.9  feet 
NGVD;  (3)  an  existing  concrete  and 
masonry  powerhouse.  72  feet  by  72  feet, 
containing  (a)  a  concrete  forebay.  (b) 
three  existing  horizontal  shaft  Sampson 
runner  turbines  with  a  combined 
hydraulic  capacity  of  1790  cfs,  rated  at 
850  hp  each,  and  (c)  three  existing 
General  Electric  generators,  each  rated 
at  600  Kw,  providing  a  total  existing 
plant  rating  of  1,800  Kw,  (d)  a  proposed 
Flygt  Corporation  turbine  equipped 
with  an  elbow  draft  tube,  (d)  a  proposed 
Flygt  Corporation  generator,  rated  at  600 
Kw,  providing  a  total  proposed  plant 
rating  of  2,400  Kw;  and  (4)  existing 
appurtenant  facilities. 

Nor\%ay  Point  Development  which 
includes:  (1)  Two  existing  earth  dikes, 
1,4G0  feet  long  and  500  feet  long 
yielding  a  total  length  of  1.960  feet;  (2) 
an  existing  abandoned  fishway;  (3)  an 
existing  beartrap  gate  section, 120  feet 
long,  containing  three  beartrap  gates, 
each  26  feet  long  by  27  feet  high;  (4)  an 
existing  mass  concrete  multiple  barrel 
arch  spillway  section  with  removable 
needle  beams,  320  feet  long;  (5)  an 
existing  reservoir  with  a  surface  area  of 
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1,700  acres  and  a  total  storage  volume 
of  27,550  acre-feet  at  the  normal 
maximum  surface  elevation  of  671.6  feet 
NGVD;  (6)  an  existing  reinforced 
concrete  and  masonry  powerhouse,  86 
feet  long  by  49  feet  wide,  containing  (a) 
two  vertical  shaft  Francis  turbines  with 
a  combined  hydraulic  capacity  of  1650 
cfs,  the  first  manufactured  by  Wellman- 
Seaver-Morgan  Company  and  rated  at 
3,350  hp  and  the  second  rated  at  1,400 
hp,  and  (b)  two  General  Electric 
generators,  rated  at  2,800  Kw  and  1,200 
Kw,  providing  at  total  plant  rating  of 
4,000  Kw;  and  (7)  existing  appurtenant 
facilities. 

Hubbard  Lake  Development  which 
includes:  (1)  An  existing  reinforced 
concrete  spillway  section,  20  feet  long, 
containing  two  needle  beam  controlled 
bays;  (2)  two  existing  45  foot  long  earth 
embankment  sections,  each  overlapped 
on  the  upstream  and  downstream  sides 
wi\h  concrete  wingwalls  extending  from 
both  sides  of  the  spillway;  (3)  an 
existing  reservoir  with  a  surface  area  of 
9,280  acres  and  a  total  storage  volume 
of  57,000  acre-feet  at  the  normal 
maximum  surface  elevation  of  710.5  feet 
NGVD;  and  (4)  existing  appurtenant 
facilities. 

Upper  South  Development  which 
includes:  (1)  Two  existing  earth 
embankment  sections,  220  feet  long  and 
40  feet  long  for  a  total  length  of  260  feet. 
(2)  an  existing  reinforced  concrete 
spillway  section,  40  feet  long, 
containing  (a)  four  needle  beam 
controlled  bays,  and  (b)  concrete 
vdngwalls  on  the  upstream  and 
dovwistream  sides  overlapping  the  earth 
embankments  on  both  sides  of  the 
spillway;  (3)  an  existing  reservoir  with 
a  surface  area  of  7,000  acres  and  a  total 
storage  volume  of  55,000  acre-feet  at  the 
normal  maximum  surface  elevation  of 
731.0  feet  NGVD;  (4)  two  proposed 
submersible  Flygt  Corporation  turbines 
with  a  combined  hydraulic  capacity  of 
170  cfs,  each  equipped  with  a  siphon 
penstock  and  an  elbow  draft  tube;  (5) 
two  proposed  Flygt  Corporation 
generators,  each  rated  at  100  Kw, 
providing  a  total  plant  rating  200  Kw; 
and  (6)  existing  appurtenant  facilities. 

B.  Hilbnan  Hydropower  Project  FERC 
No.  2419 

This  project  consists  of:  (1)  An 
existing  earth  fill  section,  approximately 
50  feet  long;  (2)  an  existing  concrete 
gated  spillway  section,  approximately 
38  feet  long,  containing  (a)  three  needle 
beam  controlled  bays,  (b)  a  concrete 
training  wall  extending  upstream  of  the 
spillway  along  the  right  side,  and  (b)  a 
reinforced  concrete  apron,  constructed 
along  the  downstream  toe  of  the 
spillway;  (3)  an  existing  non-overflow 


section  which  includes  part  of  the 
Hillman  grist  mill  house,  26  feet  long, 
constructed  of  upstream  and 
downstream  concrete  gravity  walls  with 
pressure  grouted  earth  and  rock  fill 
between  the  two  walls;  (4)  an  existing 
concrete  uncontrolled  spillway  section, 
27  feet  long,  (formerly  the  intake 
structure  of  the  grist  mill  in  the  early 
190O's];  (5)  an  existing  non-overflow 
section,  20  feet  long,  constructed  of 
upstream  and  downstream  concrete 
gravity  walls  with  pressure  grouted 
earth  and  rock  fill  between  the  two 
walls;  (6)  an  existing  reservoir  with  a 
surface  area  of  160  acres  and  a  total 
storage  volume  of  500  acre-feet  at  the 
normal  maximum  surface  elevation  of 
747.2  feet  NGVD;  (7)  an  existing 
reinforced  concrete  and  masonry 
powerhouse,  17  feet  by  21  feet, 
containing  (a)  a  vertical  shaft  Francis 
turbine  with  a  hydraulic  capacity  of  270 
cfs,  manufactured  by  James  Leffel 
Company,  and  (b)  a  vertical  shaft 
generator,  manufactured  by 
Westinghouse  and  rated  at  250  Kw;  and 
(8)  existing  appurtenant  facilities. 

The  applicant  estimates  the  proposed 
total  installed  project  capacity  would  be 
8.25  MVV  and  the  total  average  annual 
generation  would  be  8.26  GWH.  The 
dam  and  existing  project  facilities  of 
each  development  are  ovraed  by  the 
applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Thunder  Bay  Power 
Company,  10850  Traverse  Hwy.,  suite 
1101,  Traverse  City,  MI  49684  or  by 
calling  (616)  941-5444. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  Environmental  Assessment  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues. 


narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commis'sion, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  for  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  limited  to:  how  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
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management  policies;  and.  reports  from 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  assessment  should  be 
filed  by  the  deadline  estabHshed  in 
paragraph  D9. 

3a.  Type  of  Application:  Minor 
license. 

b.  Project  No.:  10625-003. 

c.  Date  Filed:  March  27,  1992. 

d.  Applicant:  Kittitas  Reclamation 
District. 

e.  Name  of  Project:  Taneum  Chute 
Hydroelectric. 

f.  Location:  On  the  Bureau  of 
Reclamation's  South  Branch  Canal  in 
Kittitas  County,  Washington,  partially 
on  U.S.  lands  administered  by  the 
Bureau  of  Reclamation  and  the  Bureau 
of  Land  Management.  Township  19  N, 
Range  17  E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Paul  A. 
Davenport,  Kittitas  Reclamation  District, 
P.O.  Box  276.  Ellensburg,  VVA  98926, 
(509) 925-6158. 

i.  FEHC  Contact:  James  Hunter,  (202) 
219-2839. 

j.  Deadline  Dates:  (1)  For 
inter\entions  or  protests — May  16.  1994 
and  (2)  For  written  comments  on 
scoping  (environmental  issues)— May  2, 
1994. 

k.  Status  of  Environmental  Analysis: 
The  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  04. 

1.  Intent  To  Prepare  an  Environmental 
Assessment  and  Request  for  Written 
Scoping  Comments:  The  Commi>sion 
staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  EA  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  economic,  financial  and 
engineering  analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  be 
presented  for  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  e.xpertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
wTitten  scoping  comments.  To  help 


focus  those  comments,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
agencies  and  interested  individuals  on 
the  Commission  mailing  list.  Copies  of 
the  scoping  document  may  also  be 
requested  from  FERC  staff. 

Persons  who  have  views  on  issues  or 
information  relevant  to  the  issues  may 
submit  WTitten  statements  for  inclusion 
in  the  public  record.  Those  written 
comments  should  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  by  the 
deadline  date  shown  in  Item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Taneum  Chute 
Hydroelectric  Project,  FERC  No.  10625. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commi<;sion  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

m.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
gated  intake  structure  adjacent  to  the 
existing  Taneum  Chute  intake;  (2)  a 
buried  42-inch-diameter,  1,250-foot-Iong 
steel  penstock;  (3)  a  60-foot-long,  11- 
foot-wide  fenced  enclosure  containing 
four  200-Kw  generating  units  that 
disc  harge  through  draft  tubes  into  the 
Chute's  .stilling  basin;  and  (4)  a  vertical 
connection'from  the  transformer  to  a 
planned  Pu};ct  Sound  Power  &  Light 
Company  distribution  line. 

n.  Purpose  of  Project:  Power  generated 
at  the  project  will  be  u.sed  by  the 
Applicant  or  sold  to  an  electric  utility. 

o.  This  Notice  Also  Consists  of  the' 
Followipo  Standard  Paragrnphs:  A2.  A9. 
Bl.nnd  D4. 

p.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Cornmi.ssion's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

4a.  Type  of  Application:  Major 
licen.se. 

b.  Project  No.:  1 1408-000. 

c.  Date  Filed:  April  28,  1993. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 


e.  Name  of  Project:  Salmon  River 
Hydroelectric  Project. 

f.  Location:  On  the  Salmon  River  in 
the  Towns  of  Redfield  and  Orwell, 
Oswego  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Jerry  L.  Sabattis, 
P.E..  Niagara  Mohawk  Power 
Corporation.  300  Erie  Boulevard  West. 
Syracuse,  NY  13202,  (315)  474-1511. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

i.  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  proposed 
project  consists  of  two  developments 
progressing  downstream  of  the  Salmon 
River:  Bennetts  Bridge  and  Lighthouse 
Hill. 

The  Bennetts  Bridge  development 
consists  of:  (1)  An  existing  dam  607  feet 
long  and  45  feet  high;  (2)  an  existing 
reservoir  6  miles  long;  (3)  an  existing 
10,000-foot-long  conduit  system;  (4)  an 
existing  powerhouse  containing  four 
existing  turbine-generator  units  with  a 
total  installed  capacity  of  approximately 
31,500  kilowatts  (kW);  (5)  three  exi.sting 
12-kilovolt  (kV)  electric  transmission 
lines;  and  (6)  appurtenant  facilities. 

The  Lighthouse  Hill  development, 
located  approximately  1  mile 
downstream  of  the  Bennetts  Bridge 
powerhouse,  consists  of:  (1)  An  existing 
382-foot-long  concrete  gravity  dam;  (2) 
an  existing  4.300-foot-long  reservoir;  (3) 
three  existing  17-foot-wide  by  8-foot- 
high  by  B2-foot-long  concrete  penstocks; 
(4)  an  existing  powerhouse  containing 
two  existing  turbine-generator  units 
with  an  instaln^d  capacity  of  8.200  kW 
(NIMO  proposes  to  install  a  2,150-kW 
(nameplate  rating)  turbine-generator 
unit  in  the  empty  turbine  boy  in  the 
Lighthouse  Hill  powerhouse';  (5)  an 
existing  400-foot-long,  12-kV 
transmission  line;  and  (6)  appurtenant 
facilities.  The  average  mnual  generation 
for  both  developments  with  the 
proposed  new  unit  would  increase  from 
108.000  000  to  113.246,000 
kilowatthours.  The  owner  of  the  project 
facilities  is  the  Niagara  Mohawk  Power 
Corporation. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  Tnis  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
DlO. 

o.  Available  LcKations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch.  located  at 
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941  North  Capitol  Street.  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Jerry  L.  Sabattis, 
P.E.,  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West, 
Syracuse,  NY  13202,  (315)  474-1511. 

p.  Scoping  Procoss:  In  gathering 
background  information  for  preparation 
of  the  Environmental  Assessment  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identif)'  signific;3nt 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropovv-er 
projects.  The  staff  will  review  all  issues 
rai=;ed  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
al.so  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  asses.sment  as  well.  If 
preliminary  analysis  indicates  tliat  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
.significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Conjments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  m.ay 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identificrticn  of  and  infcinnr.ticn 
from  any  cthf-r  F.IS  or  simihir  study 
(previous,  cn-goins;.  or  plann.ni) 
njlevant  to  tne  propo.sed  licensing 
activities  in  t^F  subject  river  Uisin. 

•  Exisiiiig  information  and  any  data 
tliat  would  aid  in  dest.ribing  the  p.".st 
and  present  elfiK-.ts  of  the  proit<;l(.s)  and 
other  deve'.opmentil  activities  on  the 
physical/chemical,  biologic.ii.  and 
socicfrconcmic  environments.  For 
exam.ple,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  and  any  wetland  habitat  loss  or 


proposals  to  develop  land  and  water 
resounds  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
fa'.ilities,  recreation  areas,  or  implement 
fisherj' management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  proiectis)  does  not 
contribute,  or  dvoes  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  L'om  further  study  or  excluded 
from  fwr'her  consideration  of 
cumuliitive  impacts  within  the  river 
basin.  Documentation  .should  include, 
but  be  not  limited  to;  hf;w  the  project(s) 
irtera'.t  with  other  projei^ts  within  the 
river  ba.=in  or  other  developmental 
activities:  res'ilts  from  studies;  resource 
manapement  policies;  and,  reports  from 
fedora!,  staNi.  and  local  agencies. 

FERCsi.iff  will  be  issuing  shortly  the 
Scoping  Document  for  the  preparation 
of  the  Salmon  River  Project 
Environmental  Assessment.  Comments 
concerning  the  scope  of  the 
environmental  assessment  should  be 
filed  by  the  deadline  date. 

5a.  Type  of  Application:  Pteliminary 
permit. 

b.  Project  No.:  11446-000. 

c.  Date  Filed:  November  2, 1993. 

d.  Applicant:  Mid-Atlantic  Energy 
Engineers,  Ltd. 

e.  Name  of  Project:  Cuffs  Run  Pumped 
Storage. 

f.  Location:  On  Cuffs  Run  and  the 
Susquehanna  River  in  York  and 
Lancaster  Counties,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  IJ.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  William  M. 
McAtihon.  Jr..  P.O.  Box  32.  Reading.  PA 
19603,  (215)373-6667. 

i.  FEJiC  Ccntnct:  Charles  T.  Raabe  (dt) 
(202) 219-2811. 

j.  Comment  Dote:  May  19, 1994. 

k.  Vcscrii.tinn  of  Project:  The 
proposed  puinpevi  storage  project  would 
consi.-,t  cf:  (1)  An  upper  reservoir  having 
a  58CI-acre  surface  arei  and  a  26,000- 
acn»-foot  stora-p;e  capacity  at  water 
sur*';u,e  fcl';va'.cn  6b0  ft-et  msl,  created 
hy  8  225-foot-high.  n.fiO'J-foot-long  dam, 
a  OT-foot-hi^h.  700-foM-long  dike,  and  a 
35-fL«c:t  i.i.,h.  l.^OO-foot-long  dike;  (2)  a 
300foot-h;ng,  110-foot-wide  channel 
1-.  idirig  to  a  submerged  intake  structure; 
(3)  a  fchaft  and  tunnel  tnfurcating  into 
three  20-f;X)t-dic^ meter  steel-lined 
tunntls;  (3)  an  underground 
powerhouse  containing  three  reversible 
pump-turbine  units  raited  at  330-MW 
each  operated  at  a  4 50- foot  head;  (5)  a 
1,500  fo^jt-long  powerhouse  access 


tunnel  and  an  18-foot -diameter  vent  and 
cable  shaft;  (6)  three  concrete-lined 
tunnels  leading  to  an  outlet  structure  in 
Lake  Clarke;  (7)  an  above-ground 
switchyard;  (8)  a  three-mile-long,  250- 
kV  transmission  line;  and  (9) 
appurtenant  facilities.  Lake  Clarke,  an 
existing  reservoir  formed  by  the  Safe 
Harbor  Dam  (FERC  Project  No.  1025) 
would  be  utilized  as  a  lower  reservoir. 

Core  boring  of  the  foundation 
overburdem  and  underlying  rock 
formation  would  be  requirt^d.  Applicant 
estimates  that  the  cost  of  the  studies 
under  the  term.s  cf  the  pennit  would  be 
S235.000.  Project  energy  would  be 
pun;hased  from  and  sold  to  local 
utilities.  A  portion  of  the  proposed 
projtict  boundary-  for  Project  No.  11446 
lies  within  the  approved  projeci 
boundary  for  licensed  pro)e<:t  No.  1025. 
However,  the  proposed  pro;'H:t  facilities 
could  be  mutually  compatibie. 

1.  This  Notice  Also  Consists  cfthe 
Following  Standard  Paragraphs:  A5,  A7, 
A9.  A10,B.C&D2. 

6a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  11462-000. 

c.  Date  Filed:  February  18, 1994. 

d.  Applicant:  Public  Utility  District  #1 
of  Klickitat  County. 

e.  Name  of  Project:  Dalles  Dam  JBS. 

f.  Location:  On  the  Columbia  River,  at 
the  Dalles  Dam.  in  Klickitat  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Alexander 
Thomson,  PUD  #1  of  Klickitat  County, 
1313  South  Columbus.  Goldendale,  WA 
98620.  (509)  773-5891. 

i.  FEHC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  May  27, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers"  existing 
Dalles  dam  and  consist  of:  (1)  a  10-foot- 
diamcter.  30-foot-long  penstock  within 
the  dam  which  is  part  of  the  dam's  fish 
passage  facilities;  and  (2)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  cf  3.6  kW  and  an  average 
annua!  generation  of  26.0  GWh. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
esti.mates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $180,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B,C,  2ndD2. 

7a.  Type  cf  Application:  Preliminary 
permit.  » 

b.  Project  No.:  11457-000. 
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c.  Date  Filed:  January  18.  1994. 

d.  Applicant:  Sun  River  Partners. 

e.  Name  of  Project:  Tumbull  Drop. 

f.  Location:  At  the  existing  Bureau  of 
Reclamation  Sun  River  Qmal  System, 
near  Fairfield,  in  Teton  County. 
Montana.  Township  2lN,  Rarij^e  4W. 
sections  1-3.  and  Township  22N.  Range 
4W.  sedion  36. 

p.  Ftl^d  Pursuant  tn:  Federal  Power 
Act  16  use  791(n)~825(r). 

h.  Applirnnt  Contort:  h'j.  Tfd 
Son  nson.  .')20.3  South  lllh  Ea.st.  Idaho 
Felis.  ID  9.-i404.  (2ii8)  522"80f.9. 

i.  FEPC Cnntnci  Michael  Sp<nici'rat 
(202) 219-2846. 

j.  Comm^'nt  Dattr  May  27,  1994. 

k.  Description  cf  PrcjtK^t:  The 
proposed  proi-'i.t  would  ut.lize  the 
bur>Mu  of  Ke<:,ioma!<on's  Sun  River 
Can^i  Systi-rri  and  would  ronsist  of:  (I) 
A.i  exisUnt;  drop  in!i!t  structure;  (2)  a 
9,n0()-f(.>otlong.  8.,T-f<>it-diamftfr 
penstock;  (3)  a  powtrhou.'^  containing  a 
generating  unit  with  a  rjipacity  of9.fi 
MVV  and  nn  estimated  average  annual 
gentration  of  25.0  GWh;  and  (4)  a  2- 
rriiie-long  transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  prtdiminary 
permit  would  be  S35. 000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A5,  A7, 
A9.A10,  B.C.  andD2. 

8a.  Type  of  Application:  Amendment 
of  license. 

b.  Project  No.:  284.'J-017. 

C.  Date  Filed  Mr.rch  10.  1994. 

d.  Applicant:  Idaho  Power  Company. 
,  e.  Name  of  Project:  Cascade  Project. 

f.  Location:  On  the  North  Fork  Payette 
River  in  Valley  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.ieUS.C.  791(a)-*25(r). 

h.  Applicant  Contact.  Mr.  Rotjert  VV. 
Stahman,  Vice  President,  Set:retary,  end 
General  Counsel.  Idaho  Power 
Company.  1221  West  Idaho  Street,  P.O. 
Box  70.  Boise.  ID  83707,  (208)  38.3- 
2676. 

i.  FERC  Contort.  Paul  Shannon.  (202) 
219-2866. 

j.  Comment  Date:  May  16,  1994. 

k.  Description  of  Amendment:  Idaho 
Power  Company  (IPC)  proposes  to 
relocate  approximately  0.65  miles  of 
transmission  lines  along  Warm  Lake 
Road  between  State  Highway  55  and 
Warm  Lake.  IPC  proposes  to  relocate  the 
line  13  to  21  feet  due  north  of  the 
existing  line  because  Valley  County  is 
widening  Warm  Lake  Road.  All  new 
transmission  poles  will  be  of  similar 
height  and  configuration  to  the  existing 


poles  and  will  be  of  raptor-safe  design. 
The  relocated  poles  vWll  be  within  the 
road  right-of-way  and  will  meet  Valley 
County's  requirement  of  being  no  closer 
than  27  feet  from  the  planned  centerline 
of  the  new  road  alignment. 

1.  This  notice  also  consists  of  the 
following  standard paragrap^hs:  B.  Cl, 
and  D2. 

9a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  PiT.ject  No:  8321-003. 

c.  Dote  Filed:  Januarv-  18, 1994. 

d.  Applicant:  Murrov  W.  Thurston. 

e.  Name  of  Projea:  Thurston  Mill 

DlTT>. 

f.  L^caiian:  On  the  Swift  River, 
Oxford  CoLTity,  M;'ine. 

g.  Filed  Pun.iia.'it  to:  Fedeml  Power 
Act,  If  i;SC  Section  791(a)-625(r) 

h.  App!ir,-:'.f  Cri'.?(  /.  Mr.  Murray  W. 
Thurstor,,  The  J.  A.  T!;urston  Co.,  Inc., 
fi.ile  KoKi.  F.u.T.ford.  ME  04276,  (207J 
3P4-7«:'l. 

i.  FEFC  Contact.  Patricia  Massie,  (202) 
219-2681. 

i.  Comment  Dnte.  May  4.  1994. 

k.  Descripti'-'n  of  Proposed  Action: 
The  existing  proje<::t,  for  which  the 
exemption  is  beinp  surrendered, 
consists  of:  (1)  A  concrete  gravity  dam, 
built  in  1920;  (2)  a  power  canal  with  an 
i.ntake  gate  and  a  fish  pa.ssage;  (3)  a 
powerhouse  with  3  units  having  a  total 
generating  capacity  of  350  kilowatts: 
and  (4)  appurtenant  structures.  The 
project  is  financiaiiy  infeasibie  to 
operate. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  cpplicant  d-.^sinng  to  file  a 
competing  appiic;ation  must  submit  to 
tlie  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  fiie  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  nn  interested  person  to  file  the 
competing  dove  lopiuent  application  no 
later  than  120  davs  after  the  specified 
deadline  de.te  for  th'»  particular 
application.  Applications  for 
prelimin.TTv-  permits  will  not  be 
accepted  in  response  to  this  i.<jtice. 

A4.  Development  Application — 
Public  notice  of  tfie  filing  of  the  initial 
development  application,  whi-ii  has 
already  K'en  given.  ( stahhshed  the  due 
date  for  filing  competing  applications  or 
notices  of  intert.  Under  the 
Commission's  n-gulations,  any 
competing  deveiopnient  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 


initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Prehminarj'  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminar)'  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  applici^non,  to  the 
Commission  on  or  Ijefore  the  sp'.»cified 
co.mment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  tiir.f-ly  notice  of  intent 
allows  an  interested  person  to  file  iha 
competing  prsilimin;;r\-  permit 
application  no  later  ih.in  30  days  after 
the  sp<>cified  comment  date  for  the 
particular  applic.aCon.  A  competing 
preliminary-  pennH  rpplirjition  must 
conform  with  18  CFK  4.3u(h)(l)  and  (9) 
and  4.36. 

A7.  Preliminary-  Pennit— Ar  v 
qualified  developmeiit  appliw;  it 
desiring  to  file  a  compet.ng 
development  application  must  subm.it  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
compt^ting  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  thecomp>eting  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  sjjecif)-  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospeciive  applicant,  emd  mu.st 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
m^'  be  filed,  either  a  preliminary 
permit  application  or  e  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appiicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  wou  Id  dtH;ide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  inten  cne  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commis.sion,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to      , 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
add-'ess.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  most  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

"C0MME^^^^s", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docum.ents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
Intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
tiling  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  Mav  8, 1991,  56 
FR  23108,  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  16, 
1994  for  Project  No.  10625-003).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (June  29,  1994  for 
Proiect  No.  1062,5-003). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (D  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 

TO  intervent:",  -notice  of 

INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TEI^MS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS';  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  AJny  of  these  documents 


must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  apphcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  9, 
1994  for  Project  Nos.  2323-012,  2404- 
017'and  2419-007).  All  reply  comments 
must  be  filed  with  the  Commission 
within  105  days  from  the  date  of  this 
notice.  (June  22,  1994  for  Project  No. 
2323-012,  and  June  23, 1994  for  Project 
Nos.  2404-017  and  2419-007). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONTDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments,        — 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 


Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108.  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  9, 
1994  for  Project  No.  11408-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  22, 1994  for 
Project  No.  11408-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinar>' 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  nfay  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
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Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
servic :e  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dntcd  .Mdrch  31.  1994,  Washington.  DC. 
Lois  D.  Cashell, 
.SV'r  reUin,' 

iFRDoc  94-8311  Filf.)  4-6-9-1,  8 -15  dm) 
BILLING  CODE  6717-01-P 

[Docket  No.  RM87-1 7-000) 

Natural  Gas  Data  Collection  System; 
Availability  of  Revised  Instructions, 
Record  Formats,  Software  and  User 
Manual  for  Certificate  Applications 

Issueci  April  1,  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  availability  of  revised 

instructions,  record  formats,  software 

and  user  manual  for  certificate 

applications. 


summary:  The  Certificate  Application 
instructions  and  record  formats  are 
being  modified  to  provide  for  the 
revised  Exhibit  H— Total  Gas  Supply 
Daja  reporting  requirement  pursuant  to 
Order  No.  554,  issued  July  13,  1993;  and 
to  modify  the  pipeline  construction/ 
replacement  annual  report  data  record 
(CA15)  to  correct  certain  deficiencies 
and  provide  more  clarity-to  the 
information  reported.  These 
modifications  and  revisions  will  assist 
the  natural  gas  pipelines  in  complying 
with  the  electronic  submission 
requirement  for  filing  certificate 
applications,  amendments,  supplements 
and  reports  in  accordance  with  Order 
Nos.  493  (53  FR  15025  (Apr.  27,  1988)) 
et  al. 

DATES:  The  revised  instructions,  record 
formats,  software  and  user  manual  are 
available  on  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Camilla  Ng,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  Room  6006-F. 
825  North  Capitol  Street,  Washington, 
DC  20426.  (202)  208-0758. 
SUPPLEMENTARY  INFORMATION:  The 
general  instructions,  record  formats, 
software  and  user  manual  for 
NATURAL  GAS  PIPELINE  COMPANY 
CERTIFICATE  FILINGS  previously 
issued  on  April  16, 1993,  are  being 


revised  as  detailed  in  the  Appendix  to 
this  notice. 

Copies  of  the  new  Certificate 
Acplication  (1)  instructions  and  record 
formats  documentation  (2)  software 
modules  and  (3)  user  manual  are 
available  on  four  diskettes  through  the 
Commission's  duplication  contractor, 
LaDom  System  Corporation  (LaDom). 
The  diskettes  can  be  purchased  in  the 
following  ways: 

(1)  By  written  request  to  the 
Commission,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NE.. 
Washington,  DC  20426,  Attn:  Mr. 
William  McDermott.  Chief,  Public 
Reference  &  Files  Branch.  Please  enclose 
a  check,  payable  to  LaDom  System 
Corporation  for  $7.00  per  diskette 
ordered  and  $3.40  to  cover  postage  and 
handling.  Allow  10-14  days  for 
processing  and  delivery. 

(2)  Directly  from  LaDom  System 
Corporation  at  the  cashier's  w  indow  in 
the  Commission's  Public  Reference 
Room  for  $7.00  per  diskette  plus 
applicable  sales  tax,  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor,  941  N.  Capitol  Street.  NE.. 
Washington,  DC. 

(3)  By  telephone  request  to  LaDom 
Energy  Information  Services  at  1-800- 
676-FERC.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  A  $25.00  processing  fee. 

(b)  $7.00  per  diskette  ordered,  and 

(c)  Cost  of  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail,  2-Day  Express  Mail  or 
Federal  Express). 

Please  contact  the  Commission's 
Public  Reference  &  Files  Maintenance 
Branch  on  (202)  208-1371  or  LaDom  (1- 
800-676-FERC)  for  information  and  the 
cost  of  purchasing  the  paper  version  of 
any  documents. 

LaDom  System  Corporation 
employees  cannot  answer  questions 
regarding  the  use  of  the  record  formats 
and  software.  Any  questions  concerning 
the  application  of  the  information 
contained  in  these  documents  .should  be 
directed  to  the  individual  listed  in  the 
FOR  FURTHER  INFORMATION  section  of  this 
notice. 

This  notice,  including  all  of  the 
appendices,  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300,  1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
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baud  dial  (202)  208-1781.  FERC  is  using 
U.S.  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems, 
please  call  (202)  208-2474.  The  notice 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance  of  the  notice. 
In  addition  to  publishing  the  text  of  this 
notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (Room  3308)  at 
the  Commission's  headquarters,  941 
North  Capitol  Street,  NE.,  Washington. 
DC  20426. 
Lois  D.  Cashell, 
Secretary. 

Appeikdix 

Summary  of  Revisions  to  the  Certificate 
Application  Electronic  Filing  Instructions, 
Software  and  User  Manual 

(This  is  a  summary  of  the  revisions  only. 
Please  refer  to  the  revised  record  format  and 
user  manuals  for  the  complete  information.) 

General  Instructions 

1.  Deleted  all  references  and  instructions 
with  respect  to  Schedule/Record  CA04 — 
Total  Gas  Supply,  Exhibit  H. 

2.  Revised  General  Instruction  #3  to  allow 
for  reporting  of  negative  numbers. 

3.  Deleted  the  last  sentence  in  General 
Instruction  #8. 

4.  Deleted  the  last  sentence  in  General 
Instruction  #24. 

5.  Deleted  General  Instruction  #25  and 
renumbered  old  #26  as  #25. 

Rfcord  Formats 

1.  Modified  Schedule/Record  CA09  and 
CAIO: 

•  Added  an  explanation  note  at  the 
beginning  of  these  two  record  formats  to 
show  the  relationship  of  the  CA09  and  CAIO 
records.  The  note  states  "For  every  CAIO 
record  there  must  be  at  least  one 
C(irTespondingCA09  record  with  the 
identical  Project  Number.  Facility/Segment 
Number  and  Identification  Reported  Code. 
Howevpr,  it  is  possible  to  have  multiple 
CA09  records  fur  each  related  CAIO  record." 

2.  Modified  St:hedule/Record  CA09: 

•  item  112.  Code  =  6  has  been  deleted. 

•  l''-ni  1 13.  Code  =  12.  Compressor 
(Ipvi'-Md!!)  has  been  added. 

•  Deleted  NOTE  9a. 

3.  Modified  Schedule/Record  CA15 

Changed  Item  154a.  Record  Type: 

Code  =  1,  detail  record, 
('<;iie  =  2,  totiil  record. 

•  Added  N;'w  Item  1.54b.  Facility  T>po: 
Code  =  1.  pipeline, 

Gidc  =  2.  meter. 

Code  =  3.  tiip. 

Code  =  4.  I  ompressor  station. 

Code  =  5.  Glhf;r  facility. 

•  Addf>il  N'ew  Item  154c,  Activity: 
Code  =  1.  constmction. 

(^ode  =  2,  acnuisition, 
Code  =  3,  ;iljdndonment. 


•  Renamed  Item  154  as  Item  154d, 
changed  the  name  of  this  item  to  "Status  & 
Annual  Reports  Filing  Code",  and  added  new 
codes  5  and  6  as  follows: 

Code  =  5,  §  2.55, 
Code  =  6,  §157.20. 

•  Changed  character  positions  for 
reporting  Items  154  through  169.  Field  size 
increased  for  Item  169. 

•  Deleted  Items  161. 162  and  167  and 
created  a  new  Item  161  "Number  of  Facilities 
Reported"  in  which  users  will  report: 

•  Number  of  Meter  Stations,  when  Item 
154a  =  land  Item  154b  =  2. 

•  Number  of  Taps,  when  Item  154a  =  1  and 
Item  154b  =  3. 

•  Number  of  Compressor  Units,  when  Item 
154a  =  1  and  Item  154b  =  4. 

•  Number  of  Other  Facilities,  when  Item 
154a  =  1  and  Item  154b  =  5. 

•  Modified  the  reporting  requirement  for 
Items  173  through  178.  These  fields  are  now 
only  to  be  used  for  reporting  information  for 
the  §157.20  Report. 

•  Modified  the  reporting  requirement  for 
Items  179  and  180. 

•  Added  a  new  Note  11  to  explain  the 
reporting  requirements  for  items  154a 
through  154c  for  "detail  project"  or  "total 
project"  information  provided  on  this  record. 

•  Deleted  the  reference  to  §  284.11  in  Note 
15. 

•  Added  new  comments  for  reporting 
Abandonment  Cost  information  in  NOTE  16. 

Appendix  C: 

1.  For  code  118;  CA04  record  reference 
deleted  from  Structured  Data  Record(s) 
column,  Regulation  Section  code 
157.14(aKlO)(iMvii)  deleted  and  Exhibit  H 
reference  deleted. 

2.  Added  new  code  144  for  Regulation 
Section  157. 14(a)(10)(i),(ii)— Exhibit  H.       . 

3.  Deleted  code  404.  regulation 

§  284.223(c)(l-6)  for  Contents  of  Prior  Notice 
filings  under  §284.223. 

Appendix  I: 

1.  Deleted  all  Hardcopy  Formats  which 
referenced  the  CA04  record  only  (Gas 
Supply). 

2.  Revised  the  titk^  for  all  Hardcopy 
Formats  whith  referenced  the  CA05  record  to 
refliTt  "Gas  Requirements"  only. 

3.  Revised  the  cost  column  headers  for  the 
§  284.11  Annual  Cost  r('p(5rt  referenced  by 
the  C.A15  record. 

4.  Added  new  column  title  "Other  Facil." 
for  ell  cost  reports  filed  pursuant  to  §  2.55 
and  rrfrrcnced  by  the  CA15  record. 

Softiuirc: 

1.  Th"  Data  E.-itry  module  has  been 
niodif.fd  to  allow  for  a  'Delete'  mode  which 
allows  the  user  to  delete  unwauted  records 
in  {he  electronic  filing.  Record  ID  and 
.S.;qu'-n;:e  Number  are  required  i  lements  for 
refenuiclng  the  ^^pecific  records  to  be  deleted. 

2.  In  the  Edit  Check  program.  Company  ID 
sour(  e  codes  h.-ive  been  updiited  to 
correspond  to  the  l.-.test  a-.ailable  list  in 
Appendix  H. 

3.  The  Dat.a  Entry,  Edit  Check,  and  Print 
prognmis  have  been  modified  to  delete 
routines  for  processing  Schedule/Record 
CJM)4. 


4.  The  Edit  and  Print  modules  have  been 
enhanced  to  provide  for  the  printing  of  the 
output  file(s)  created  during  the  execution  of 
these  modules. 
[PR  Doc.  94-8303  Filed  4-6-94;  8:45  ami 

BILUNG  CODE  6717-01-P 


[Docket  No.  JD93-07446T  OMahoma-33] 

State  of  Oklahoma;  Amended  NGPA 
Notice  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

April  1,  1994. 

Take  notice  that  on  March  25, 1994, 
the  Corporation  Commission  of  the  State 
of  Oklahoma  (Oklahoma)  submitted  the 
above  referenced  amended  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Sycamore  and 
Woodford  Formations,  underlying  a 
portion  of  Stephens  County,  Oklahoma, 
qualify  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  Commission  received 
Oklahoma's  original  notice  of 
determination  on  April  26,  1993.  The 
amended  notice  of  determination 
reduces  the  original  recommended  area 
from  approximately  4,640  acres  to 
approximately  1,920  acres.  The  new 
recommended  area  covers  all  of  Section 
4,  the  E/2  of  Sections  5  and  8,  the  NVV/ 
4  of  Section  15,  the  N/2  of  Section  16. 
and  the  NE/4  of  Section  17  in  TlS, 
R4\V,  within  Stephens  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formations  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretory. 
|FR  Doc.  94-8310  Filed  4-6-94;  8:45  ani) 

BILLING  CODE  6717-01-M 


[Docket  No.  GP94-6-000] 

Railroad  Commission  of  Texas,  Tight 
Formation  Determination— Texas  156, 
Sprat}erry  (Trend  Area)  Formation, 
FERC  No.  JD94-02876T;  Preliminary 
Finding 

Issued  April  1.  1994. 

The  Railroad  Commission  of  Texas 
(Texas)  determined  that  the  Spraberry 
(Trend  Area)  Formation  (Spraberry 
Formation),  underlying  the  Preston  and 
Shackelford  Units  in  portions  of 
Midland  County,  Texas,  qualifies  as  a 
tight  formation  under  section  107(c)(5) 
of  the  Natural  Gas  Policy  Act  of  1978. 

For  the  reasons  discussed  below,  the 
Commission  issues  this  Notice  of 
Preliminary  Finding  that  the 
determination  is  not  supported  by 
substantial  evidence. 

Background 

1.  Texas'  Determination 

On  Februar>'  15,  1994,  the 
Commission  received  Texas'  notice 
determining  that  the  Spraberry 
Formation  underlying  the  Preston  and 
Shackelford  Units  in  Midland  County. 
Texas,  qualifies  as  a  tight  formation. 
Parker  &  Parsley  Development  Company 
(Parker  &  Parsley)  is  the  applicant  before 
Texas.  The  recommended  area  is 
approximately  52,000  acres  in  size. 

The  record  shows  that  the  Spraberry 
Formation  consists  of  three  distinct 
productive  intervals — the  Upper 
Spraberry,  Lower  Spraberry.  and  Dean 
formations — and  that  these  reservoirs 
have  been  producing  oil  and/or  gas  for 
more  than  40  years.  The  record  further 
shows  that  there  are  approximately  182 
currently  active  wells  in  the  Spraberry 
Formation  within  the  recommended 
area  and  that  at  least  100  additional 
wells  have  been  produced  to 
abandonment.  The  record  also  indicates 
that  natural  fractures  enhance  the 
permeability  of  the  formation. 

Texas  concluded  that  the  Spraberry 
Formation  meets  the  Commission's 
permeability  guideline  based  on: 

(1)  Pre-stimulation  pressure  buildup 
test  data  from  one  well  drilled  in  the 
recommended  area,  the  Preston  Unit 
Well  No.  3414-A  (#3414-A  well); 

(2)  Type  curve  data  from  22 
stimulated  Spraberry  wells,  17  of  which 
are  located  outside  of  the  recommended 
area; 

(3)  Core  tests  from  three  wells  within 
the  recommended  area;  and 

(4)  A  table  from  the  "Atlas  of  Major 
Texas  Oil  Reservoirs"  (1983)  showing 
that  the  average  permeability  to  oil  in 
the  Spraberry  (Trend  Area)  formation  is 
zero. 
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Texas'  finding  that  the  formation 
meets  the  Commission's  oil  and  gas  flow 
rate  guidelines  is  based  on  pre- 
stimulation  flow  test  rates  from  the 
#3414-A  well,  which  was  drilled  late  in 
1992. 

2.  Regulations/Commission  Precedents 

To  qualify  a  formation  as  a  tight 
formation,  §271. 703(c)(2)(i)(A)  of  the 
Commission's  regulations  requires  the 
jurisdictional  agency  to  determine  that 
the  expected  in  situ  (matrix  and  natural 
fracture)  gas  permeability  throughout 
the  pav  section  is  0.1  millidarcy  (md)  or 
less.i  §271.703(c)(2)(i)(B)ofthe 
regulations  requires  the  jurisdictional 
agency  to  show  that  the  expected  pre- 
stimulation  stabilized  natural  gas  flow 
rate,  against  atmospheric  pressure,  for 
wells  completed  for  production  in  the 
formation  is  not  expected  to  exceed  the 
applicable  maximum  flow  rate  specified 
in  the  table  in  that  section  (290  Mcf  per 
day  in  this  case). ^  Finally, 
§271.703(c)(2)(i)(C)  of  the  regulations 
requires  the  jurisdictional  agency  to 
show  that  wells  completed  for 
production  in  the  formation  are  not 
expected  to  produce  more  than  five 
barrels  of  crude  oil  per  day.  prior  to 
stimulation.'  According  to  Texas,  the 
Spraberr>'  Formation  meets  these 
guidelines. 

However,  in  Order  No.  99,  the 
Commission  defined  a  tight  formation  as 
"a  sedimentary  layer  of  rock  cemented 
together  in  a  manner  that  greatly 
hinders  the  fiow  of  gas  through  the 
rock." "» The  Commission  held  in  a  prior 
preliminary  finding  that: 

The  Commission  established 
guidelines  on  permeability  and  fiow 
rates  to  be  used  to  evaluate  the  physical 
characteristics  of  the  rock  in  the 
formation  in  order  to  show  that  the 
formation  is  tight,  which  should  have 
been  the  case  prior  to  the  onset  of 
sustained  production  from  the 
formation,  (emphasis  added) 
Accordingly,  the  Commission  further 
clarified  |in  Order  No.  99]  that  the 
objective  of  the  rule  was  to  "provide 
incentives  to  develop  tight  formations, 
not  to  provide  incentives  to  develop  all 
formations  with  low  pre-stimulation 
production  rates."'  As  a  result,  the 
Commission  did  not  intend  to  permit  a 


I  18  CFR  271.703(c)(2)(i)(A)  (1993). 

'  18  CFR  271.703(c)(2)(i)(B)  (1993). 

>  18  CFR  271.703(c)(2)(i)(C)  (1993). 

"Order  No.  99.  FERC  Statutes  »  ReRuUlions. 
Regulations  Preambles  (1977-1981)  1 30.183  at 
31.261. 

'  FERC  Statutes  &  Regulations.  Regulations 
Preambles  (1977-1981)  5  30.183  at  31.276.  See  also 
Interim  Rule.  FERC  Statutes  ft  Regulations. 
Regulations  Preambles  (1977-1981)  \  30.130  at 
30.906. 


formation  that  does  not  actually  meet 
the  definition  of  a  "tight  formation"  to 
qualify  based  on  currently  low 
permeability  and  flow  rate  values  that 
are  merely  a  side  effect  of  prior 
conventional  levels  of  production."* 
Similarly,  the  Commission  held  in 
another  preliminary  finding  that  the 
formation  did  not  qualify  as  a  tight 
formation  because  current-day 
qualifying  values  were  the  result  of 
water  influx  due  to  sustained 
production,  not  the  result  of  the  way  the 
rock  was  cemented  together.^ 

Discussion 

Based  on  a  review  of  the  current 
record,  the  records  in  another 
proceeding  involving  the  Spraberry 
Formation,'*  and  a  study  by  the  Texas 
Bureau  of  Economic  Geology  addressing 
the  Spraberry  Formation  underlying  the 
recommended  area,''  the  Commission 
believes  that  the  determination  is  not 
supported  by  substantial  evidence,  as 
explained  below. 

Commission  review  shows  that  the 
record  does  not  refiect  initial  conditions 
(i.e.,  before  sustained  production, 
pressure  decline,  and  filling  of  rock  pore 
spaces  with  water)  because  virtually  all 
of  the  data  wells  were  completed  in  thp 
Spraberry  Formation  from  1980  to  1993. 
long  after  production  from  the  formation 
commenced.'"  In  addition,  the  record 
does  not  contain  substantial  evidence 
supporting  the  use  of  oil  production 
type  curve  analysis  as  a  method  to 
calculate  effective  gas  permeability. 
First,  all  22  type  curve  wells  were 
analyzed  with  equations  where  current 
gas-oil  rations  were  used,  as  well  as  a 


*•  Railroad  Commission  of  Texas.  63  FERC 
161.067  (1993).  A  final  order  affirming  the  light 
formation  determination  was  issued  by  the 
Commission  (64  FERC  161.225)  after  ihe  applicant 
supplemented  the  record  with  data  showing  thai 
original  reser\oir  conditions  also  met  the 
Commission's  guidelines. 

'  Mississippi  Oil  and  Gas  Board.  57  FERC 
161.129  (1991).  The  Commission  did  not  issue  a 
final  order  becau!ie  the  applicant  withdrew  the 
application. 

"  Sec  64  FERC  1  61 .004  (1993)  where  the 
Commission  prelimmarilv  found  that  the  Spraberry 
Formation  in  the  Midkiff  Unit  did  not  meet  the  tight 
formation  guidelines  because  the  record  did  not: 

(1)  Reflect  natural  fracture  permeability; 

(2)  Contain  gas  flow  rate  data  that  was 
representative  of  initial  conditions  in  the  reservoir; 
and 

(3)  Contain  substantial  evidence  thai  the 
formation  met  the  oil  flow  rate  guideline.  The 
Commission  did  not  issue  a  final  order  because  the 
applicant  withdrew  its  application  The  acreage 
covered  by  the  current  recommendation  is 
contiguous  to  the  Midkiff  Unit. 

""Heterogeneous  Deep-Sea  Fan  Reservoirs. 
Shackelford  and  Preston  Waterflood  Units. 
Spraberry  Trend.  West  Texas."  1988.  Texas  Bureau 
of  Economic  Geology. 

'"The  one  exception  is  a  1966  core  permeability 
data  well. 
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single  current  reservoir  pressure  of 
1,000  psia  and  the  corresponding  fluid 
properties  at  that  pressure."  Second, 
the  oil  permeabilities  used  in  the 
calculations  were  derived  by  the 
analysis  of  the  22  wells'  historical  oil 
production.  It  is  unclear  how  the  oil 
permeabilities  thus  calculated  can  apply 
to  the  calculation  of  gas  permeability 
prior  to  sustained  production. 

Moreover,  the  Commission  believes 
that  the  record  does  not  show  initial 
conditions  since  waterflooding  projects 
initiated  in  1964  have  affected  most  of 
the  recommended  area.  Specifically, 
Commission  records  show  that  the 
Upper  Spraberry  formation  in  the 
Preston  and  Shackelford  Units,  the  most 
productive  interval  of  the  three 
productive  intervals,  has  undergone 
unitized  waterflooding  .since  1964.'^ 
These  records  also  show  that  by  1980, 
the  waterflood  front  had  expanded  over 
most  of  the  Preston  and  Shackelford 
Units  and  as  a  result,  most  wells  were 
producing  more  than  75%  water." 

Our  review  al.so  shows  that  at  original 
conditions,  the  Spraberry  Formation 
was  a  crude  oil  reservoir  with  a  solution 
gas  drive.  Such  reservoirs  initially  have 
zero  effective  gas  permeability  by  virtue 
of  the  fact  that  all  the  gas  is  dissolved 
in  oil  until  reservoir  pressure  declines 
sufficiently,  through  sustained 
production,  to  allow  free  gas  to  form 
(known  as  the  "bubble  point").  Thus,  it 
appears  that  gas  could  not  flow  at  initial 
conditions  because  the  pores  of  the  rock 
were  filled  only  with  oil  and  water,  not 
because  of  the  way  the  rock  was 
cemented  together. 

Finally,  we  conclude  that  one  oil  and 
gas  flow  rate  data  well  (#3414-A), 
regardless  of  its  completion  date,  does 
not  constitute  substantial  evidence 
showing  that  the  Spraberry  Formation 
meets  the  fiow  rate  guidelines  in  the 
recommended  area  because  of  the 
geological  characteristics  of  the 
Spraberry  Formation  in  the 
recommended  area.  Commission  records 


"  The  Commi<si;in  also  notes  ihd!  thp  rrtnrd  does 
not  show  how  ciirrpnl  pressures  in  wells  first 
produced  from  1980  to  1988  would  be  the  same. 

''The  records  show  that  unitized  waterfiooriirg 
also  began  in  the  Lower  Spraberry  in  1964.  but  was 
discontinued  in  1968  when  it  was  determined  that 
80%  of  producing  capacity  was  attributable  to  the 
Upper  Spraberry  and  that  water  injection  did  not 
cause  additional  oil  to  be  produced  from  the  Lower 
Spraberry.  None  of  the  records  reviewed  shows  any 
waterflooding  operations  in  the  Dean  formation. 

"The  Commission's  records  do  not  show 
whether  the  lx)wer  Spraberry  interval  also  produces 
75%  water.  However,  the  record  contains  no 
evidence  showing  that  hydraulically  fractured 
Lower  Spraberry  wells  would  not  be  in 
communication  with  the  Upper  Spraberry  interval 
as  a  result  of  the  extensive  system  of  interconnected 
natural  fractures  throughout  the  Spraberry 
Formation,  thereby  allowing  water  encroachment. 


show  that  Spraberry  sediments  in  this 
area  were  deposited  along  two 
depositional  axes  running  roughly 
north-south.  The  records  further  show 
that,  at  initial  conditions,  wells  located 
along  the  eastern  axis  produced  two  to 
six  times  as  much  oil  as  wells  located 
between  the  two  axes,  and  that  wells 
located  along  the  western  axis  are 
characterized  by  high  water  production. 
The  records  also  show  that  Spraberry 
reservoirs  in  the  recommended  area  are 
highly  compartmentalized  due  to 
extensive  natural  fracturing  and 
complex  depositional  boundaries. 
Accordingly,  we  conclude  that  data 
from  the  #3414-A  well  does  not  provide 
sufficient  evidence  to  support  Texas' 
determination  that  the  formation  meets 
the  oil  and  gas  fiow  rate  guidelines. 

Our  review  also  shows  that  the  record 
does  not  reflect  the  natural  fracture 
permeability  in  the  formation.' ■'The 
Commission's  records  clearly  show  that 
the  original  permeability  of  the 
formation  (before  sustained  production 
and  water  injection)  substantially 
exceeded  0.1  md  due  to  the  existence  of 
interconnected,  well-developed  natural 
fractures  that  extend  throughout  the 
Spraberry  Formation  within  the 
recommended  area.  The  Commission's 
records  also  show  that  wells  located 
parallel  to  the  northeast  trend  of  the 
fractures  have  substantially  better 
reservoir  permeability  and  flow  rates 
than  those  located  perpendicular  to  the 
trend.  Therefore,  wells  draining  sands 
that  do  not  intersect  the  fracture  system 
would  be  expected  to  reflect  matrix 
permeability  only,  the  pressure  regime 
of  a  c;losed  system,  and  low  fiow  rates. 

When  a  well  has  been  cored,  natural 
fracture  permeability  can  only  be 
analyzed  if  the  core  has  intersected  a 
fracture,  and  the  well  operator  reque.sts 
that  vertical  permeability  be  measured. 
Of  the  three  core  analyses  in  the  record, 
only  one  (the  Shackelford  No.  138-A 
well)  shows  both  horizontal  (matrix) 
and  vertical  (fracture)  permeability 
values.  However,  only  the  horizontal 
permeability  was  used  by  the  applicant. 
Although  the  reported  vertical 
permeabilities  in  the  well  are  lower  than 
the  horizontal  permeabilities  in  the 
majority  of  the  core,  the  vertical 
permeability  is  listed  as  55.27  md  from 


i^The  Interim  Rule  issued  February  20.  1980.  in 
I^ockel  No.  R.M79-76.  States  that  matrix 
permeability  alone  "will  not  be  sufficient  to  qualify 
a  formation,  because  formations  with  very  low 
matrix  permeabilities  may  be  economic  to  develop 
if  fractures  have  developed  naturally.  Therefore,  to 
fulfill  the  guideline  containing  the  specific 
ptrmcabilily  limit,  the  formation's  average  effective 
or  in  mtu  permeability  throughout  the  pay  section 
must  tie  expected  to  be  0.1  millidarcv,  or  less." 
FERG  Statutes  ft  Regulations.  Regulations 
Preambles  (1977-1981)  130.130  at  30,900-07. 


one  zone  and  as  "TBFA"  (too  broken  for 
analysis)  in  another  zone.  In  addition, 
the  record  contains  no  evidence 
showing  that  the  cored  intervals  in  the 
three  wells  are  pay  zones  that  were 
completed  for  production. 

Finally,  the  record  includes  one  data 
well  (#3414-A)  where  pressure  buildup 
calculations  found  that  each  of  the  three 
producing  intervals'  permeability  was 
less  than  0.1  md.  We  acknowledge  that 
pressure  buildup  test  analyses  usually 
reflect  total  (i.e.,  matrix  and  fracture) 
permeability  found  in  a  well's  drainage 
area,  and  that,  despite  its  1992  drilling 
date,  initial  reservoir  pressures  in  the 
#3414-A  well  appear  to  be  as  high  as 
those  found  in  the  Spraberry  Formation 
at  original  conditions.  However,  the 
record  also  shows  that  the  Upper  and 
Lower  Spraberry  intervals  produced 
high  volumes  of  water  during  the  tests, 
and  the  record  contains  no  evidence 
that  any  of  the  tested  intervals  was 
actually  completed  for  production. 
Therefore,  we  conclude  that  the  #3414- 
A  well's  high  initial  pressures  and  low 
permeability  values  may  be  the  result  of 
its  location  in  an  area  of  lower  reservoir 
quality,  and  that  the  well's  permeability 
does  not  reflect  the  formation's  original 
permeability  throughout  the 
recommended  area. 

In  light  of  the  above,  the  Commission 
is  issuing  this  preliminary  finding  since 
the  record: 

(1)  Contains  only  gas  permeability 
and  hydrocarbon  flow  rate  data  that  do 
not  represent  initial  conditions  found  in 
the  reservoir  prior  to  sustained 
production,  pressure  decline,  and  water 
injection;  and 

(2)  Does  not  reflect  natural  fracture 
permeability. 

Under  §275.202  (a)  of  the  regulations, 
the  Commission  may  make  a 
preliminary  finding,  before  any 
determination  becomes  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record. 
Based  on  the  foregoing  facts,  the 
Commission  hereby  makes  a 
preliminary  finding  that  Texas' 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.  Texas  or  the 
applicant  may,  within  30  days  from  the 
date  of  this  preliminary  finding,  submit 
wTitten  comments  and  request  an 
informal  conference  with  the 
Commission  pursuant  to  §  275.202  (f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 


By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

iFR  Doc.  94-8304  Filed  4-6-94;  8:45  am] 

BILUNG  CODE  6717-01-(> 

[Docket  Nos.  RP93-4-000  and  RP94-68-000 
(Not  consolidated)] 

Mississippi  River  Transmission  Corp.; 
Informal  Settlement  Conference 

April  1.  1994. 

Take  notice  that  an  informal 
settienunt  conference  wi!!  he  convened 
in  the.se  proceedings  on  Tuesdav,  April 
5,  1^194.  at  10  a.m.,  and  contuiuing  at  10 
a.m.  on  Wednesday,  April  6.  1994.  and 
10  a.m.  on  Thursd.-.y.  April  7.  1994,  if 
necessary,  at  the  offices  of  the  Federal 
Energy  Reguhitory^  Connnission.  810 
First  Strset,  NE.,  Washington.  DC,  for 
tfie  purpose  of  e.xploring  the  possible 
settletiient  of  the  above-referenced 
docket. 

Any  party,  as  defined  in  18  CFR 
385.102fr),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  bec.ome  a 
party  must  move  to  invervcne  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  a)ntact  Wam>n 
C.  Wood  at  (202)  20&-2091. 

Linwood  A.  Watson,  Jr., 

Acting  Sfcivtary: 

IFR  Doc.  94-5305  Filed  4-6-94;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-101-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  1,  1994. 

Take  notice  that  on  March  2B,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendertid  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  Nos.  237D 
and  237E,  with  a  proposed  etft-ctive  date 
of  April  1,  1994. 

National  stales  that  the  proposed  tariff 
sheets  fiow  through  to  Naiioncil's 
custoniers  the  initial  diret-.t  biil 
proposed  by  Columbia  Gas 
Transmission  Corporation  (Columbia) 
for  collet  tion  of  Account  No.  191 
transition  costs  from  National  and 
Columbia's  other  customers.  National  is 
authorized  to  flow  through  such  costs 
pursuant  to  §  21.5  of  its  tariff  and 
tendered  its  filing  as  a  limited 
application  pursuant  to  section  4  of  llie 
Natural  Gas  Act. 

National  also  states  that  its  initial 
share  of  Columbia's  transition  costs 
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attributable  to  Columbia's  balance  of 
Account  No.  191  on  December  31, 1993, 
is  $12,084.00. 

National  further  states  that  copies  of  • 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware.  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  prote.st  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  v»ith  rales  214 
or  211  of  the  Commission's  Rirles  of 
Practice  and  Procedu.'-e  (18  CFR  385.214 
or  38.5.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  .Apn!  8,  1394.  Protestants  v\  ill 
be  consirier.id  by  the  Commission  in 
determining,  the  appropriate  action  to  be 
taken  but  v  ■  i  not  ser\e  to  make 
protestants  pdrties  to  the  proceeding. 
Any  person  wishing  to  be<,ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
AclingSecrt'.ary. 
[FK  Doc.  94-8307  Filed  4-6-94;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  Nos.  RP93-106-000,  et  al.] 

Texas  Gas  Transmission  Corp.; 
Informal  Settlement  Conference 

April  1,  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at  2 
p  m.  on  April  14,  1994,  et  the  offices  of 
the  P'ederal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
abcve-refe-enced  dockets.  The 
conference  will  rt^sumc  at  11  a.m. 
Friday,  April  15,  1994,  end  conclude 
that  day. 

Any  party,  as  defined  by  IH  CFR 
385. 102(c),  or  any  participant  as  defined 
at  18  CFR  385.1 0'2(>)).  is  inviied  to 
attend.  Persons  vvi.-,hlng  to  become  a 
party  mu.st  move  to  intervene  and 
receive  intervenor  .siahjs  pu'-suant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

Fcr  addition;'.!  ir.ft."n.;tii>n  ploa'tp  contact 
Mich.TJ  D.  Ctilicur  IJOJ)  JCh-lce,  or 
Arnold  H.  M.'ltz  (.'0?l  208-2161. 
Linwood  A.  Watscn,  Jr., 
Acting  Secrclary. 

IFR  Doc.  94-8309  Filed  4-6-94;  8:45  am) 
BILUNG  COOC  6717-Ot-M 


[Oockat  No.  RP85-1»-017] 

Wyoming  Interstate  Co^  Ltd.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  1,  1994. 

Take  notice  that  on  March  28. 1994, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Substitute  Original  Sheet 
No.  5A.  WIC  states  that  the  substitute 
tariff  sheet  reflects  a  computational 
correction  of  the  tariff  sheet  Original 
Sheet  No.  5.A  filed  on  March  17,  1994 
and  noticed  bv  the  Commission  on 
March  21,  1994  in  this  docket. 

WIC  .states  that  it  tenders  the  above 
conected  tariff  sheet  pursuant  to  the 
Commission's  Order  dated  March  2, 
1994,  in  Docket  No.  RP85-39-015.  The 
corrected  filed  tariff  sheet  reflects  the 
monthly  reservation  chanje  credit 
related  to  e.xcess  deferrec)  inc  oi'ie  tax 
(DIT).  In  addition,  WIC's  filiiir,  indicates 
DIT  flowback  amounts,  including 
illustrative  interest  through  March  14. 
1994,  due  each  customer  for  the  period 
January  1,  1993  through  February  28, 
1994. 

WIC  states  that  copies  of  this  filing 
were  served  on  all  participants  listed  on 
the  Commission's  official  service  list  in 
this  docket,  as  well  as  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commis,sions 
Rules  and  Regulations.  Ail  such  protests 
should  be  filed  on  orl)efore  April  8, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  C:o}iies  of  this  filing  are 
on  file  with  the  Commission  and  are 
evaiiahle  for  public  iiisptK.tion  in  the 
public  referen-  e  room. 
Lirwood  A.  Watscn,  '.■■ , 
Acting  S'KTftnn,- 
Va.  Doc  94-8306  F:'-<!  4-6-94;  8  45  an:] 

BILLING  COOE  6/17-C'-M 


[Docket  No.  RPS4-1 92  -CKX)J 

Texas  Eastern  Ti-a^smission  Corp., 
Proposed  Cf\an9^b  m  F£RC  Gas  Tariff 

April  1,  ig<»4. 

Toke  notice  tha'  on  Man:h  30.  1994, 
Texas  Eastern  Tr.ji-,mis,sion  Corporation 
(Texas  Eastern)  fiU-d  a  hmited 
application  pursuant  to  section  4  of  the 
Natural  Gas  Act,  1 -i  U.S.C.  717c  (1988). 
and  the  Rules  and  Regulations  of  the 
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Federal  Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder 
to  recover  stranded  Account  No.  858 
costs  (Stranded  Costs)  incurred  as  a 
consequence  of  Texas  Eastern's 
implementation  of  Order  No.  636. 

Texas  Eastern  states  that  it  is  filing  to 
recover  Stranded  Costs  pursuant  to 
section  15.2(D)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff,  Sixth  Revised  Volume  1. 

Original  Sheet  No.  182 
Original  Sheet  No.  183 
Original  Sheet  No.  184 
Original  Sheet  No.  185 
Sheet  Nos.  186-199 

The  proposed  effective  date  of  these 
tariff  sheets  is  May  1,  1994. 

Texas  Eastern  states  that  by  this  filing 
it  seeks  to  recover  known  and 
measurable  Stranded  Costs  totalling 
$2,649,696.51  incurred  from  December 
1,  1993  through  February  28.  1994. 
Interest  of  $32,597.28  at  the  current 
FERC  annual  rate  of  6.00%,  net  of 
deferred  income  tax  impact,  is  included 
for  the  carrying  charges  from  the  date  of 
payment  of  the  costs  to  the  projected 
date  of  payment  by  the  Customers. 

Texas  Eastern  states  that  Stranded 
Costs  shall  be  allocated  to  Texas 
Eastern's  Customers  under  Rate 
Schedules  CDS.  FT-1,  and  SCT  in 
accordance  with  the  methodology 
specified  in  section  15.2(D)  of  the 
General  Terms  and  Conditions.  At  each 
customer's  individual  option,  payment 
of  these  Stranded  Costs  amounts  may  be 
amortized  over  as  much  as  a  twelve 
month  period  with  carr^'ing  charges 
calculated  on  amounts  uncollected,  net 
of  deferred  taxes,  pursuant  to  §154  305 
of  the  Commission's  Regulations. 

Texas  Eastern  states  that  if  the 
commission  approves  without 
unacceptable  modification  or  condition 
the  global  Settlement  filed  by  Texas 
Eastern  on  Junuarv  31.  1994,  in  Doi.kct 
Nos.  RP85-1 77-119.  et  a!.,  which 
covers,  inter  alia,  recovery  of  stranded 
costs,  this  instant  proceeding  would  be 
resolved,  except  with  respect  to 
Protesting  Parties  as  defined  in  trie 
Settlement.  Accordingly,  Texas  Ea.stern 
requests  that  the  Commission  not 
est;<blish  any  proceedings  in  the  in.stant 
docket  prior  to  acting  on  Texas  Eastern's 
global  Settlement. 

Texas  Eastern  states  that  copies  of  ils 
filing  have  been  ser\'ed  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §§  385.214 


and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  8, 1994.  Protests  will  be 
considered  to  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  94-8308  Filed  4-^94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4860-81 

Cheyenne  River  Sioux  Tribe;  Tentative 
Adequacy  Determination  of  Tribal 
Municipal  Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  8). 
ACTION:  Notice  of  tentative 
determination  on  application  of 
Cheyenne  PJver  Sioux  Tribe  for  full 
program  adequacy  determination, 
public  comment  period  and  public 
hearing. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Con.servation  and  Recovery 
Act  (RCR.^).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
wa.ste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
g-.Tierator  waste  will  comply  with  the 
r-visfd  Federal  MSWLF  Criteria  (40 
CFR  part  258).  RCRA  section 
4005(t.)(l)(C)  requires  the 
Environmental  ProttH.tion  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MS'vVLFs.  EP.^  believes  th.at  adequate 
authority  exists  under  RCRA  to  allow 
Tribes  to  seek  an  adequacy 
determination  for  pi;rposes  of  sections 
4005  and  4010. 

Cheyenne  River  Sioux  Tribe  applied 
for  a  determination  of  adequacy  under 
section  4005  of  RCR/\.  FPA  reviewed 
Cheyenne  River  Sioux  Tribe's  MSWLF 
application  and  m.ade  a  tentative 
determination  that  a!l  portions  of 
Cheyenne  River  Sioux  Tribe's  MSWLF 
permit  program  are  adequate  to  ensure 
compliance  with  the  revi.sed  MSWLF 
Criteria.  Cheyenne  River  Sioux  Tribe's 


application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  Tribe's 
MSWTJ  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  sufficient 
people  express  interest  in  participating 
in  a  hearing  by  writing  the  Region  or 
calling  the  contact  given  below  within 
30  days  of  the  date  of  publication  of  this 
notice,  the  Region  will  hold  a  hearing 
on  the  date  given  below  in  the  DATES 
section.  The  Region  will  notify  all 
persons  who  submit  comments  on  this 
notice  if  it  decides  to  hold  the  hearing. 
In  addition,  anyone  who  wishes  to  learn 
whether  the  hearing  will  be  held  may 
call  the  person  listed  in  the  CONTACTS 
section  below. 

DATES:  All  comments  on  Cheyenne 
River  Sioux  Tribe's  application  for  a 
determination  of  adequacy  must  be 
received  by  June  1,  1994.  The  public 
hearing  is  tentatively  scheduled  for  7 
p.m.  to  9  p.m.,  June  1, 1994,  at  the 
Elderly  Nutrition  Center,  Eagle  Butte, 
South  Dakota,  57625.  Should  a  hearing 
be  held,  EPA  may  limit  oral  testimony 
to  five  minutes  per  speaker,  depending 
on  the  number  of  commenters. 
Commenters  pre.senting  oral  testimony 
must  also  submit  their  comments  in 
writing  at  the  hearing  on  June  1,  1994. 
The  hearing  may  adjourn  earlier  than  9 
p.m.  if  all  of  the  speakers  deliver  their 
comments  before  that  hour. 
Repre.sentatives  of  the  Cheyenne  River 
Sioux  Tribe  will  participate  in  the 
public  hearing  held  by  EPA  on  this 
subject. 

ADDRESSES:  Copies  of  Cheyenne  River 
Sioux  Tribe's  application  for  adequacy 
dt'termination  are  available  from  8  a.m. 
to  4  p.m.  at  the  following  addresses  for 
inspection  and  copying:  Cheyenne  River 
Sioux  Tribe.  Environmental  Protection 
Department.  Eagle  Butte.  South  Dakota. 
57625,  telephone  (605)  964-6559; 
USEPA  Region  8  Library,  999  18th 
Street.  Denver.  Colorado.  80202-2466, 
telephone  (303)  293-1444.  Written 
comments  should  be  sent  to  Ms.  Judith 
Wong.  Mail  Code  8HWM-WM.  USEPA 
Region  8,  999  19th  Street,  suite  500, 
Denver,  Colorado,  80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Wong.  Mail  Code  8HWM-VVM, 
Waste  Management  Branch,  USEPA 
Region  8,  999  19th  Street,  suite  500, 
Denver,  Colorado,  80202-2466, 
telephone  (303)  293-1667. 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSVVA), 
requires  States  (and,  as  discussed  below, 
allows  Indian  Tribes,)  to  develop 
permitting  programs  to  ensure  that 
MSWLFs  comply  with  the  Federal 
Criteria  under  part  258.  Subtitle  D  also 
requires  in  section  4005  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement.  EPA 
has  drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve,  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State/Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  Federal  landfill 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLFs. 

EPA  is  extending  to  Tribes  the  same 
opportunity  to  apply  for  permit  program 
approval  as  is  available  to  States. 
Providing  Tribes  with  the  opportunity 
to  apply  for  adequacy  for  purposes  of 
adopting  and  implementing  MSWLF 
permit  programs  is  consistent  with 
EPA's  Indian  Policy.  This  Policy, 
formally  adopted  in  1984.  recognizes 
Tribes  as  the  primary  sovereign  entities 
for  regulating  the  reservation 
environment  and  commits  the  Agency 
to  working  with  Tribes  on.a 
"govemment-to-government"  basis  to 
effectuate  that  recognition.  A  major  goal 
of  EPA's  Indian  Policy  is  to  eliminate  all 
statutory  and  regulatory  barriers  to 
Tribal  assumption  of  Federal 
environmental  programs.  Today's 
tentative  determination  to  approve  a 
tribal  MSWLF  permit  program 
represents  another  facet  of  the  Agency's 
continuing  commitment  to  the 
implementation  of  this  long-standing 
policy. 

EPA's  interpretation  of  RCRA  is 
governed  by  the  principles  of  Che\ron. 
USA  V  NRDC.  467  U.S.  837  (1984). 


Where  Congress  has  not  explicitly  stated 
its  intent  in  adopting  a  statutory 
provision,  the  Agency  charged  with 
implementing  that  statute  may  adopt 
any  interpretation  which,  in  the 
Agency's  expert  judgment,  is  reasonable 
in  light  of  the  goals  and  purposes  of  the 
statute  as  a  whole.  Id.  at  844. 
Interpreting  RCRA  to  allow  Tribes  to 
apply  for  an  adequacy  determination 
satisfies  the  Chevron  test. 

States  generally  are  precluded  from 
enforcing  their  civil  regulatory  programs 
on  Tribal  lands,  absent  an  explicit 
Congressional  authorization  or  State- 
Tribal  agreement  fo  do  so.  California  v. 
Cabazon  Band  of  Mission  Indians.  480 
U.S.  202,  216  and  n.l8  (1987).  Yet, 
under  the  current  statutory  scheme.  EPA 
generally  is  precluded  from  enforcing 
the  MSWLF  Criteria  as  well. 
Furthermore.  Congress  has  not  vet 
created  an  explicit  role  for  Tribes  to 
implement  tiie  subtitle  D  program,  as  it 
has  done  under  most  other  major 
environmental  statutes  amended  since 
1986  (Safe  Drinking  Water  Act. 
CERCLA,  Clean  Water  Act,  Clean  Air 
Act). 

RCRA  does  not  explicitly  define  a  role 
for  Tribes  under  sections  4005  and  4010 
and  reflects  an  undeniable  ambiguity  in 
Congressional  intent.  Indeed,  the  only 
mention  of  Tribes  anywhere  in  RCRA  is 
in  section  1004(13).  a  part  of  the 
"Definitions"  of  key  terms  in  RCRA. 
Section  1004(13)  defines  the  term 
"municipality"  to  mean: 

A  city,  town,  borough,  county,  parish, 
district  or  other  public  body  created  bv  or 
pursuant  to  State  law,  with  responsibility  for 
the  planning  or  administration  or  solid  waste 
management,  or  any  Indian  tribe  or 
authorized  tribal  organization  or  Alaska 
S'ative  village  or  organization!. 1 

Id.  (emphasis  added).  The  term 
"municipality",  in  turn,  is  used  in 
sections  4008(a)(2)  and  4009(a)  of  RCRA 
with  reference  to  the  availability  of 
certain  Federal  funds  and  technical 
assistance  for  solid  waste  planning  and 
management  activities  by 
municipalities.  Thus,  Congress 
apparently  intended  to  make  explicit 
that  Tribes  could  receive  funds  and 
assistance  when  available  in  the  same 
manner  as  municipal  governments. 
However.  Congress  did  not  explicitly 
recognize  any  other  role  for  Tribes 
under  other  provisions.  There  is  no 
accompanying  legislative  historv*  which 
explains  why  Tribes  were  included  in 
section  1004(13)  and  nowhere  else. 

EPA  does  not  believe  that  Congress, 
by  including  Tribes  in  section  1004(13), 
intended  to  prohibit  EPA  from  allowing 
Tribes  to  apply  for  an  adequacy 
determination  under  subtitle  D.  First  of 
all.  it  is  clear  that  Tribes  are  not 


"municipalities"  in  the  traditional 
sense.  Tribes  are  not  "public  bodies 
created  by  or  pursuant  to  State  law." 
Indeed.  Tribes  are  not  subject  to  State 
law  except  in  ver\'  limited 
circumstances.  Cabazon.  supra.  Indian 
Tribes  are  sovereign  governments  whose 
authority  is  subject  only  to 
Congressional  approval.  Worcester  v. 
Georgia.  31  U.S.  (10  Pet.)  515  (1832). 
There  is  no  indication  in  the  legislative 
histor>'  that  Congress  intended  to 
abrogate  any  sovereign  Tribal  authority 
by  defining  them  as  "municipalities" 
under  RCR.'^.  i.e..  that  Congress 
intended  section  1004(13)  to  subject 
Tribes  to  State  law  for  RCRA  purposes. 
Moreover,  it  is  a  well-established 
principle  of  statutorv-  construction  that 
Federal  statutes  which  might  arguably 
abridge  Tribal  powers  of  self- 
government  must  be  construed  narrowly 
in  favor  of  retaining  Tribal  rights.  F. 
Cohen.  Handbook  of  Federal  Indian 
Law,  224  (1981);  See.  e.g.  Ramab  Navajo 
School  Board  v.  Bureau  of  Revenue,  458 
U.S.  832,  846  (1982). 

EPA  believes  that  inclusion  of  Indian 
Tribes  in  section  1004(13)  was  a 
definitional  expedient,  to  avoid  having 
to  include  the  phrase  "and  Indian  tribes 
or  tribal  organizations  or  Alaska  Native 
villages  or  organizations"  wherever  the 
term  "municipality"  appeared,  not  to 
change  the  sovereign  status  of  Tribes  for 
RCRA  purposes.  Second,  given  the 
limited  number  of  times  the  term 
"municipality"  appears  in  RCRA.  it 
does  not  appear  that  Congress  intended 
to  define  an  all-inclusive  role  for  Tribes 
for  all  potential  statutory  purposes. 

The  ambiguity  in  RCRA  regarding 
Indian  Tribes  also  is  evident  from  the 
structure  of  the  1984  Amendments.  As 
mentioned  earlier.  Congress  expressed  a 
strong  preference  for  a  State  lead  in 
ensuring  compliance  with  40  CFR  part 
258.  in  that  section  4005(c)  allows  EPA 
to  enforce  the  Criteria  only  after  a 
finding  of  inadequacy  of  the  State 
permit  program.  Yet.  the  legislative 
history  of  the  1984  Amendments  does 
not  suggest  that  Congress  intended  to 
authorize  States  to  implement  such 
programs  on  Tribal  lands  or  that 
Congress  intended  to  override  the 
general  legal  principle  that  States 
generally  are  precluded  from  such 
implementation.  Cf  Washington  Dept. 
of  Ecology  V.  EPA.  752  F.2d  1465  (9th 
Cir.  1985)  (RCRA  Subtitle  C  does  not 
constitute  an  explicit  delegation  of 
authority  to  States  to  implement 
hazardous  waste  programs  on  Indian 
lands);  accord.  Nance  v.  EPA  ',  645  F.2d 


I  By  today's  action  EPA  does  not  iniend  to 
prohibit  a  Stale  from  applying  for  approval  of  its 

Continued 
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701  (9th  Cir.  1981).  Thus,  Congress  has 
otherwise  put  States  in  a  primary  role 
for  the  MSWLF  program,  yet  on  Indian 
lands  has  failed  to  define  how  Tribes 
participate  where  States  lack  authority. 
EPA  beheves  it  necessary  to  harmonize 
the  conflicts  and  resolve  the  ambiguities 
created  by  these  provisions. 

EPA  concludes  that  interpreting 
sections  4005, 4008,  and  4010  to  allow 
Indian  Tribes  to  seek  an  adequacy 
determination  is  reasonable.  Several 
factors  enter  into  this  determination. 
First,  as  discussed  in  the  previous 
paragraph,  this  approach  is  consistent 
with  subtitle  D  because  it  preserves 
Congressional  intent  to  limit  the  Federal 
government's  role  in  MSWLF  programs. 
Absent  the  opportunity  to  seek  a 
determination  of  adequacy,  there  would 
be  few  or  no  adequate  permit  programs 
in  place  on  Indian  lands  (because  the 
State  lacked  the  authority  and  the  Tribe 
could  not  apply  for  program  approval), 
requiring  the  Federal  government  to 
assume  a  substantial  role  in  MSWLF 
programs  by  having  EPA  enforce  40  CFR 
part  258  directly. 

In  addition  to  expanding  the  Federal 
role,  failure  to  approve  Tribal  programs 
would  deny  Tribes  the  option  available 
to  approved  States  of  granting  their 
MSWLF  owners  and  operators 
flexibility  in  meeting  the  requirements 
of  40  CFR  part  258.  The  revised  Federal 
Criteria  (40  CFR  part  258)  would  be 
implemented  without  benefit  of  an  EPA 
approved  permit  process  and  EPA 
would  take  enforcement  actions  as 
appropriate.  All  MSWLFs  on  Indian 
Lands,  whether  Tribal  or  private,  would 
be  in  a  disadvantaged  position  relative 
to  other  MSWLFs,  being  unable  to  take 
advantage  of  the  flexibility  that 
Congress  built  into  Sections  4005  and 
4010  and  that  EPA  has  incorporated  into 
40  CFR  part  258.  By  approving  Tribal 
permit  programs,  however,  MSWLFs  on 
Indian  Lands  would  be  under  the 
jurisdiction  of  the  clo.sest  sovereign  with 
sufficient  permitting  authority,  i.e.  the 
Tribe,  rather  than  the  Federal 
government. 

In  the  case  of  other  environmental 
statutes  (eg.,  the  Clean  Water  Act).  EPA, 
in  accord  with  its  Indian  Policy,  has 
worked  to  ensure  that  Conj^ress  revises 
them  at  the  earliest  opportunity  to 
define  explicitly  the  role  for  Tribes 
under  these  programs.  Yet,  EPA  also  has 
.stepped  in  on  at  least  two  occasions  to 


MSWI.F  program  cxlenciir.g  ;o  Intfian  lands. 
Howp\cr.  the  Stale  would  euher  have  to  enter  ir.lo 
an  agreement  wllh  a  Tribe  or  show  the  existence  of 
specific  Congressidiwl  authorization  or 
indepeniienl  civil  regulatory  aiilhorilv  to  r">;iil>it>» 
t'.ftie  landfills.  See.  e.g..  53  FR  41080  (1988) 
(Washir.gtor.  application  to  regulate  L'Ki  wells  on 
Indian  lar.il^l. 


allow  Tribes  to  seek  program  approval 
despite  the  lack  of  an  explicit 
Congressional  mandate.  Most  recently, 
EPA  recognized  Indian  Tribes  as  the 
appropriate  authority  under  the 
&nergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA),  despite 
silence  on  the  Tribal  role  under  EPCRA. 
55  FR  30632  (1990).  EPA  reasoned  that 
since  EPCRA  has  no  Federal  role  to 
backup  State  planning  activities,  failure 
to  recognize  Tribes  as  the  authority 
under  EPCRA  would  leave  gaps  in 
emergency  planning  on  Indian  lands.  54 
FR  13000-13001  (1989). 

EPA  filled  such  a  statutory  gap  much 
eorlier  as  well,  even  before  development 
of  its  formal  Indian  Policy.  In  1974,  EPA 
promulgated  regulations  which 
authorized  Indian  Tribes  to  redesignate 
the  level  of  air  quality  applicable  to 
Indian  lands  under  the  Prevention  of 
Significant  Deterioration  (PSD)  program 
of  the  Clean  Air  Act  in  the  same  manner 
that  States  could  redesignate  for  other 
lands.  See  Nance  v.  EPA,  645  F.2d  701 
(6th  Cir.  1981)  (upholding  regulations). 
EPA  promulgated  this  regulation  despite 
the  fact  that  the  Clean  Air  Act  at  that 
time  made  no  reference  whatsoever  to 
Indian  Tribes  or  their  status  under  the 
Act.2 

One  Court  already  has  recognized  the 
reasonableness  of  EPA's  actions  in 
filling  such  regulatory  gaps  on  Indian 
lands.  In  Nance,  supra,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit 
affirmed  EPA's  PSD  redesignation 
regulations  described  in  the  previous 
pjaragraph.  The  Court  found  that  EPA 
could  reasonably  interpret  the  Clean  Air 
Act  to  allow  for  Tribal  redesignation, 
rether  than  allowing  the  States  to 
exercise  that  authority  or  exempting 
Indian  lands  from  the  redesignation 
process.  Id.  at  713.  The  Court  noted  that 
EPA's  rule  was  reasonable  in  light  of  the 
general  existence  of  Tribal  sovereignty 
over  activities  on  Indian  lands.  Id.  at 
714. 

Today's  tentative  determination  to 
approve  the  Cheyenne  River  Sioux 
Tribe's  MSWLF  permit  program  is 
analogous  to  the  rule  upheld  in  Nance. 
EPA  is  proposing  to  fill  a  gap  in 
jurisdiction  on  Indian  lands.  As  with 
the  redesignation  program,  without 
recognition  of  Tribal  MSWLF  programs, 
there  would  be  no  acceptable  way  to 
implement  at  the  Federal  level  a  key 
statutory  provision,  i.e.,  the  MSWLF 
permitting  process.  Furthermore,  the 
CBse  law  supporting  EPA's 


U^oni^ffss  ratified  EP.\'s  regulation  in  1<)77  by 
eiipiicitlv  authorizing!  ribes  to  make  PSD 
redesig'tri'inns:  the  I'J'JO  .^mendments  In  the  Art 
aiilhnrize  tt'A  to  allow  Tribes  to  apply  tor  approval 
10  implement  anv  proi,rams  ti'.A  deems 
afpropriate. 


interpretation  is  even  stronger  today 
than  at  the  time  of  the  Nance  decision. 
First,  the  Supreme  Court  reafftrmed 
EPA's  authority  to  develop  reasonable 
controlling  interpretations  of 
environmental  statutes.  Chevron,  supra. 
Second,  the  Supreme  Court  emphasized 
since  Nance  that  Indian  Tribes  may 
regulate  activities  on  reservations, 
including  those  of  non-Indians,  where 
the  conduct  directly  threatens  the  health 
and  safety  of  the  Tribe  or  its  members. 
Montana  v.  United  States,  450  U.S.  544, 
565  (1981). 

In  the  case  of  MSWLFs,  EPA  believes 
that  improperly  maintained  MSWLFs 
would  not  be  protective  of  human 
health  (including  that  of  Tribal 
members)  and  the  environment 
(inchiding  Indian  lands).  Tribes  are 
likely  to  be  able  to  assert  regulatory 
authority  over  landfills  on  tribal  lands 
to  protect  these  interests.  Allowing 
Tribes  to  seek  adequacy  would  reflect 
general  principles  of  Federal  Indian  law. 
"Thus,  as  in  Nance,  EPA  believes  that 
allowing  Tribes  to  apply  for  program 
approval  reflects  the  sovereign  authority 
of  Tribes  under  Federal  law. 

To  have  its  MSWLF  permit  program 
deemed  adequate  by  EPA,  a  tribe  must 
have  adequate  authority  over  the 
regulated  activities.  Indian  reservations 
include  lands  owned  in  fee  by  non- 
Indians.  The  extent  of  Tribal  authority 
to  regulate  activities  by  non-Indians  on 
such  land  has  been  the  subject  of 
considerable  recent  discussion.  The  test 
for  civil  regulatory  authority  over 
nonmember  lands  within  Indian 
reservations  was  stated  in  Montana  v. 
U.S..  450  U.S.  544,  565-66  (1981) 
(citations  omitted): 

To  be  sure,  Indian  tribes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
tribe  may  regulate  *  *  •  the  activities  of 
non-members  who  enter  consensual 
relationships  with  the  tribe  or  its  members, 
through  commercial  dealing,  contracts, 
leases,  or  other  arrangements.  *  *  *  A  tribe 
may  also  retain  inherent  power  to  exercise 
civil  authority  over  the  conduct  of  non- 
Indians  on  fee  lands  within  its  reservation 
when  that  conduct  threatens  or  has  some 
direct  effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or  welfare  of 
the  tribe. 

In  Brendale  v.  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian 
Nation.  492  U.S.  408  (1989),  the  Court 
applied  this  test.  Both  the  State  of 
VVashingfon  and  the  Yakima  Nation 
asserted  authority  to  zone  non-Indian 
real  estate  developments  on  two  parcels 
within  the  Yakima  reservation,  one  in 
an  area  that  was  primarily  Tribal,  the 
other  in  an  area  where  much  of  the  land 
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was  owned  in  fee  by  nonmembers 
Although  the  Court  analyzed  the  issues 
and  the  appropriate  interpretation  of 
Montana  at  considerable  length,  the 
nine  members  split  4:2:3  in  reaching  the 
decision  that  the  Tribe  should  have 
exclusive  zoning  authority  over 
property  in  the  Tribal  area  and  the  State 
should  have  exclusive  zoning  authority 
over  non-Indian  owned  property  in  the 
fee  aVea. 

Specifically,  the  Court  recognized 
Tribal  authority  over  activities  that 
would  threaten  the  health  and  welfare 
of  the  Tribe,  492  U.S.  at  443-444 
(Stevens,  J.,  writing  for  the  Court);  id.  at 
449-450  (Blackmun,  J.  concurring). 
Conversely,  the  Court  found  no  Tribal 
jurisdiction  where  the  proposed 
activities  "would  not  threaten  the 
Tribe's  •   •   •  health  and  welfare."  Id.  at 
432  (White,  J.,  writing  for  the  Court). 
Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
in  its  result,  which  was  fully  consistent 
with  Montana  v.  United  States. 

In  evaluating  whether  a  Tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 
but  located  within  a  reservation.  EPA 
will  examine  the  Tribe's  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale  and 
applicable  Federal  law.  The  extent  of 
such  Tribal  authority  depends  on  the 
effect  of  that  activity  on  the  Tribe.  As 
discussed  above,  in  the  absence  of  a 
contrary  statutory  policy,  a  Tribe  may 
regulate  the  activities  of  non-Indians  on 
fee  lands  within  its  reservation  when 
those  activities  threaten  or  have  a  direct 
effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or 
welfare  of  the  Tribe.  Montana.  450  U.S. 
at  56.5-66.  For  further  discussion  of  this 
issue  see  56  FR  64876. 

However,  in  Brendale  several  justices 
argued  that  for  a  Tribe  to  have  "a 
protectable  interest"  in  an  activity,  the 
activity's  effect  should  be 
"demonstrably  serious  .  *   *   *  " 
Brendale.  492  U.S.  at  431  (White,  J.).  In 
addition,  in  a  more  recent  case 
involving  Tribal  criminal  jurisdiction,  a 
majority  of  the  Court  indicated  in  dicta 
that  a  Tribe  may  exercise  civil  authority 
"where  the  exercise  of  tribal  authority  is 
vital  to  the  maintenance  of  tribal 
integrity  and  self-determination."  Duro 
V.  Reina.  110  S.Ct.  2053,  2061  (1990). 
See  also  Brendale.  492  U.S.  at  450 
(Blackmun.  J.)  (test  for  inherent  Tribal 
authority  whether  activities  "implicate  a 
significant  tribal  interest");  id.  at  462 
(Blackmun.  J.)  (test  for  inherent  Tribal 
authority  whether  exercise  of  authority 
is  "fundamental  to  the  political  and 
economic  security  of  the  tribe  *   *   *  "). 


As  discussed  above,  the  Supreme 
Court,  in  recent  cases,  has  explored 
several  options  to  assure  that  the 
impacts  upon  Tribes  of  the  activities  of 
non-Indians  on  fee  land,  under  the 
Montana  test,  are  more  than  de  minimis. 
although  to  date  the  Court  has  not 
agreed,  in  a  case  on  point,  on  any  one 
reformulation  of  the  test.  In  response  to 
this  uncertainty,  the  Agency  will  apply, 
as  an  interim  operating  principle,  a 
formulation  of  the  standard  that  will 
require  a  showing  that  the  potential 
impacts  of  regulated  activities  of  non- 
members  on  the  Tribe  are  serious  and 
substantial. 

The  choice  of  an  Agency  operating 
principle  containing  this  standard  is 
taken  solely  as  a  matter  of  prudence  in 
light  of  judicial  uncertainty  and  does 
not  refiect  an  Agency  endorsement  of 
this  standard  per  se.  Moreover,  as 
discussed  below,  the  Agency  believes 
that  the  activities  regulated  under  the 
various  environmental  statutes  generally 
have  serious  and  substantial  impacts  on 
human  health  and  welfare.  As  a  result, 
the  Agency  believes  that  Tribes  usually 
will  be  able  to  meet  the  Agency's 
operating  principle,  and  that  use  of  such 
a  test  by  the  Agency  should  not  create 
an  improper  burden  of  proof  on  Tribes 
or  create  the  administratively 
undesirable  result  of  checkerboarding 
reservations. 

Whether  a  Tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual  findings.  The  determination  as  to 
whether  the  required  effect  is  present  in 
a  particular  case  depends  on  the 
circumstances.  Nonetheless,  the  Agency 
also  may  take  into  account  the 
provisions  of  environmental  statutes 
and  any  legislative  findings  that  the 
effects  of  the  activity  are  serious  in 
making  a  generalized  finding  that  Tribes 
are  likely  to  possess  sufficient  inherent 
authority  to  control  reservation 
environmental  qualify.  See.  e.g.. 
Keystone  Bituminous  Coal  Ass'n  v. 
DeBenedictis.  480  U.S.  470.  476-77  and 
nn.6.  7  (1987).  As  a  result,  in  making  the 
required  factual  findings  as  tc  the 
impact  of  a  solid  waste  activity  on  a 
particular  Tribe,  it  may  not  be  necessary 
to  develop  an  extensive  and  detailed 
record  in  each  case.  The  Agency  also 
may  rely  on  its  special  expertise  and 
practical  experience  regarding  the 
importance  of  solid  waste  management. 

The  Agency  believes  that 
Congressional  enactment  of  RCRA 
establishes  a  strong  Federal  interest  in 
effective  management  of  solid  waste. 
EPA  also  notes  that,  where  solid  waste 
affects  ground  water  which  has 
pathways  that  allow  it  to  migrate 
readily,  it  would  be  practically  very 


difficult  to  separate  out  the  effects  of 
solid  waste  disposal  on  non-Indian  fee 
land  within  a  reservation  from  those  on 
Tribal  portions.  In  other  words,  any 
environmental  impairment  that  occurs 
on.  or  as  a  result  of.  activities  on  non- 
Indian  fee  lands  is  very  likely  to  impair 
Tribal  lands.  This  also  suggests  that  the 
serious  and  substantial  effects  of  solid 
waste  within  the  non-Indian  portions  of 
a  reservation  are  very  likely  to  affect 
Tribal  health  and  welfare.  EPA  believes 
that  a  "checkerboard"  system  of 
regulation,  whereby  the  Tribe  and  State 
split  up  regulation  of  solid  waste  on  the 
Indian  Lands,  would  exacerbate  the 
difficulties  of  assuring  compliance  with 
RCRA  requirements. 

The  Agency  also  believes  that  the 
effects  on  Tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  Indian  Lands 
may  be  easier  to  establish  in  the  context 
of  environmental  regulation  than  with 
regard  to  zoning,  w  hich  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  environmental  regulation  of  solid 
waste  under  RCRA.  The  Supreme  Court 
has  explicitly  recognized  such  a 
distinction:  "Land  use  planning  in 
essence  chooses  particular  uses  for  the 
land;  environmental  regulation  does  not 
mandate  particular  uses  of  the  land  but 
requires  only  that,  however  the  land  is 
used,  damage  to  the  environment  is  kept 
within  prescribed  limits.  "  California 
Coastal  Comm'n  v.  Granite  Rock  Co., 
480  U.S.  572.  587  (1987).  The  Court  has 
relied  on  this  distinction  to  support  a 
finding  ihat  Slates  ret.TJn  authority  to 
carry  out  environmental  regulation  even 
in  cases  where  their  ability  to  carry  out 
general  i.u;d  use  regulation  is 
preempted  bv  Federal  law.  Id.  at  587- 
89. 

Further,  management  of  solid  waste 
serves  the  purpo.se  of  protecting  public 
heahh  and  safe'y,  which  is  a  core 
govern!i;eiital  function,  whose  exercise 
is  cri'ical  to  self-government.  The 
spe(  i;il  status  of  governmental  actions  to 
protect  public  health  and  .safety  is  well 
establi-.hed  '  Bv  contrast,  the  power  to 
zone  (,..:.  be  exercised  to  achieve 
purpo.x-s  whi(.h  have  little  or  no  direct 
nexus  to  public  heal'.h  and  safety-  See. 
e.g..  Brendale.  492  U.S.  at  420  n's 
(White,  J.)  (listing  broad  range  of 
consequences  of  state  zoning  decision). 
Moreover,  solid  waste  !  .,  y  affect  ground 
water,  which  is  mobile,  freely  migrating 
from  one  local  jurisdiction  to  another, 
sometimes  over  large  distances.  By 


'  This  spttial  sidius  has  been  rr-affirmed  bv  all 
nine  juMices  in  the  conlpxt  of  K.fth  Amp.ndmenl 
takings  law.  .See  tCp\stone  Bituminous  Cnnl  Ass'n  v 
DeBenedictis.  480  LJ.S.  470.  491  n.  20  (1987).  id.  at 
512  (Rehnquist.  C.|..  dissenting). 
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contrast,  zoning  regulates  the  uses  of 
particular  properties  with  impacts  that 
are  much  more  likely  to  be  contained 
within  a  given  local  jurisdiction. 

Operationally,  EPA's  generalized 
findings  regarding  the  relationship  of 
solid  waste  management  to  Tribal  health 
and  welfare  will  affect  the  legal  analysis 
of  a  Tribal  submission  by,  in  effect, 
supplementing  the  factual  showing  a 
Tribe  makes  in  applying  for  program 
approval.  Thus,  a  Tribal  submission 
regarding  jurisdiction  will  need  to  make 
a  relatively  simple  showing  of  facts  that 
there  is  or  may  be  solid  waste  within  the 
meaning  of  Subtitle  D  on  the  reservation 
and  that  the  Tribe  or  Tribal  members 
could  he  subject  to  exposure  to  that 
waste.  The  Tribe  also  must  explicitly 
assert  that  activities  of  non-Indians 
regarding  that  waste  would  have  a 
serious  and  substantial  effect  on  the 
health  and  welfare  of  the  Tribe.  Once 
the  Tribe  meets  this  initial  burden,  EPA 
will,  in  light  of  the  facts  presented  by 
the  Tribe  and  the  generalized  statutory 
and  factual  findings  regarding  the 
importance  of  solid  waste  discussed 
above,  presume  that  there  has  been  an 
adequate  showing  of  Tribal  jurisdiction 
on  fee  lands,  unless  an  appropriate 
governmental  entity  (e.g.,  an  adjacent 
Tribe  or  State)  demonstrates  a  lack  of 
jurisdiction  on  the  part  of  the  Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Tribes 
and  States  can  be  complex  and  difficult 
and  that  it  will,  in  some  circumstances, 
be  forced  to  address  such  disputes  by 
attempting  to  work  with  the  parties  in 
a  mediative  fashion.  However,  EPA's 
ultimate  responsibility  is  protection  of 
the  environment.  In  view  of  the  mobility 
of  environmental  problems,  and  the 
interdependence  of  various 
jurisdictions,  it  is  imperative  that  all 
affected  sovereigns  work  cooperativelv 
for  environmental  protection,  rather 
than  enf^age  in  confrontations  over 
jurisdiction. 

For  purposes  of  this  determination. 
Tribe  is  defined  to  mean  any  Indian 
tribe,  band,  nntion,  or  other  ort^anized 
group  or  community  v\hich  is 
recognized  by  the  Secreta.'-y  of  the 
Inferior  or  Congress  and  which  exercises 
substantial  governmental  duties  and 
powers  over  any  area.  While  t!ie 
definition  of  Tribes  in  today's 
determination  does  not  explicitly 
include  Alaska  Native  Villages,  EPA  has 
not  deti>rmined  that  such  entities  are 
ineligible  to  apply  for  permit  program 
approval.  Alaska  Native  entities  (e.g., 
villages)  may  apply  for  permit  program 
approval.  Alaska  Native  Villages  that 
demonstrate  that  their  permit  programs 
meet  the  requirements  of  today's 
proposal  will  be  deemed  adequate. 


EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSVVLFs  that  are 
tet;hnically  comparable  to  EPA's  revised 
MSWLF  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  must  also 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  spei.ific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  is  further  requesting  Tribes  to 
provide  a  statement  of  legal  authority 
from  the  Tribal  Attorney  General  or  its 
equivalent  demonstrating  that  the  Tribe 
has  adequate  jurisdiction  to  regulate  the 
MSVVLFs  on  the  reservation.  In 
addition,  EPA  is  requesting  Tribes 
seeking  program  approval  to 
demonstrate  that  it: 

(1)  Is  Federally  recognized; 

(2)  Has  a  government  exercising 
substantial  duties  and  powers;  and 

(3)  Is  capable  of  administering  a 
permit  program.  If  the  Tribe  has  already 
demonstrated  to  EPA  that  it  meets  the 
first  two  of  these  Criteria  in  the  context 
of  the  approval  to  operate  another  EPA 
program,  it  need  not  do  so  again.  EPA 
is  also  requesting  Tribes  to  provide  an 
explanation  of  the  jurisdiction  and 
repponsibiliiies  of  all  Tribal  program 
implementing  agencies  (including  any 
State  agency  acting  pursuant  to  an 
agreement  with  the  Tribe)  and 
designation  of  a  lead  agency  to  facilitate 
communications  between  EPA  and  the 
Tribe.  If  a  Tribe  has  already  provided 
information  and/or  a  legal  statement  on 
the  Tribe's  jurisdiction  and  capabilitv  to 
operate  another  EPA  program.  EPA 
retjuests  the  Tribe  to  provide  only  those 
additional  materials  necessary  to 
support  its  application  for  MSWLF 
permit  program  approval.  These 
requests  incorporate  the  Criteria  used  in 
other  environmental  statutes  to  assess 
whether  Tribes  may  apply  for  program 
approval. 

EPA  Regions  will  determine  whether 
a  Tribe  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 


when  it  proposes  the  Staie/Tnbal 
Implementation  Rule.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  Cheyenne  River  Sioux  Tribe 

On  August  31, 1993,  the  Cheyenne 
River  Sioux  Tribe  submitted  an 
application  for  adequacy  determination. 
EPA  reviewed  the  Cheyenne  River 
Sioux  Tribe's  application  and 
tentatively  determined  that  all  portions 
of  the  Tribe's  MSWLF  permit  program 
will  ensure  compliance  with  the  revised 
Federal  Criteria. 

The  Cheyenne  River  Sioux  Tribe  is  a 
Federally  recognized  Tribe  (53  FR 
52830).  The  Tribe  has  a  tri-partite 
system  of  government.  The  Tribal 
Council  is  the  governing  legislative 
body,  comprised  of  fifteen  elected 
representatives.  The  Tribe's  Chairman  is 
its  chief  executive  officer.  The  Chairman 
and  Executive  Committee  oversee  day- 
to-day  operations  of  the  Tribal 
government  departments  subject  to 
supervision  and  oversight  by  the  Tribal 
Council.  The  judicial  branch  consists  of 
criminal,  civil,  juvenile  and  appeals 
courts  and  operates  independently  of 
the  Tribal  Council  and  Executive 
branch.  The  Tribe's  Environmental 
Protection  Department  administers  the 
solid  waste  permit  program. 

In  making  today's  tentative 
determination  that  the  Cheyenne  River 
Sioux  Tribe's  MSWLF  permit  program  is 
adequate,  the  Agency  has  tentatively 
determined  that  the  Tribe  has  adequate 
authority  over  the  activities  regulated  by 
such  a  program.  This  includes  adequate 
authority  to  regulate  the  activities  of 
non-Indians  on  fee  lands  within  the 
Cheyenne  River  Sioux  Reservation.  The 
Agency  believes  that  the  Tribe  has 
satisfactorily  demonstrated  that  there  is 
or  may  he  solid  waste  within  the 
meaning  of  Subtitle  D  on  the 
Re.servation  and  that  the  Tribe  or  Tribal 
members  could  be  subject  to  exposure  to 
that  waste.  The  Tribe  has  also  explicitly 
asserted  that  the  threat  to  tribal  health 
is  .serious  and  substantial.  In  light  of  the 
legal  argument  and  facts  presented  by 
the  Tribe  and  the  generalized  statutory 
and  factual  findings  regarding  the 
importance  of  solid  waste  discussed 
above,  the  Agency  believes,  after 
consultation  with  the  Department  of  the 
Interior,  that  the  Cheyenne  River  Sioux 
Tribe  has  adequate  authority  over  the 
activities  to  be  regulated  by  the  Tribe's 
MSWLF  permit  program,  including  the 
activities  of  non-Indians. 

In  its  application,  the  Tribe  has  also 
demonstrated  that  it  has  adequate 
resources  to  manage  a  MSWLF  permit 


program  and  adequate  authority  to  issue 
permits,  ensure  compliance  monitoring 
and  enforcement,  and  to  provide  for 
inter\'ention  in  civil  enforcement 
proceedings. 

During  a  30  day  period  starting 
November,  29,  1993,  EPA  requested 
comment  on  the  Tribe's  application 
from  certain  affected  parties.  The  State 
of  South  Dakota  submitted  written 
comments. 

Following  review  of  South  Dakota's 
comments  and  consultation  with  the 
Department  of  Interior,  the  Agency 
believes  that  the  Cheyenne  River  Sioux 
Tribe  has  demonstrated  adequate 
jurisdiction  to  justify  the  Agency  in 
making  its  tentative  determ.ination  that 
the  Tribe's  MSWLF  permit  program  is 
adequate.  In  reaching  this  conclusion, 
the  Agency  has  considered  whether  the 
risk  of  potential  impacts  on  tribal  health 
and  welfare  from  existing  or  future 
MSWLFs  on  fee  lands  is  sufficient  to 
justify  tribal  regulation  of  MSWLFs  at 
this  time.  However,  as  today's  Agency 
determination  is  only  tentative  and  as 
public  comments  are  solicited  and  will 
be  considered  before  any  final  Agency 
decision,  the  Agency  will  welcome  any 
available  information  from  public  or 
private  sources  that  pertain  to  the 
potential  impacts  of  MSWLFs  on  tribal 
health  or  welfare. 

In  its  comments,  the  State  of  South 
Dakota  presented  three  main  arguments; 

(1)  That  the  Supreme  Court  opinion  in 
Brendale  v.  Confederated  Yakima 
Nation  precludes  an  assertion  of  tribal 
jiu-isdiction  in  this  case, 

(2)  That  the  Supreme  Court  opinion  in 
South  Dakota  v.  Bourlnnd  reaffirms  and 
extends  the  "Montana-Brendale  rule," 
as  interpreted  by  the  State  of  South 
Dakota,  and 

(3)  That  Congress  has  not  "expressly 
delegatf:d"  to  any  Indian  tribe  the  power 
to  regulate  non-Indiajis  on  fee  lends  for 
purposes  of  the  RCRA. 

The  Agency  has  analyzed  the 
significance  of  Brendaie  in  detail  and 
has  summarized  its  conclusions  in  the 
Background  section  above.  After 
considering  the  arguments  provided  by 
the  State  of  South  Dakota  and  after 
consultation  with  the  Department  of 
Interior  on  those  arguments,  the  Agency 
has  concluded  that  its  analysis  of  tribal 
jurisdiction,  summarized  above,  is 
sound.  Further,  the  Agency  believes  that 
its  analysis  is  not  changed  by  the 
Supreme  Court's  opinion  in  Bourland. 
Lastly,  with  regard  to  Congressional 
delegation  of  regulatory  power  to  Indian 
Tribes,  the  Agency's  does  not  belie\'e 
that  a  finding  of  such  delegation  is 
necessary  to  today's  tentative 
determination. 
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The  Cheyenne  River  Sioux  Tribe's 
MSWLF  permit  program,  and  the 
Agency's  tentative  determination  of 
adequacy,  extend  to  all  Indian  Country, 
defined  in  18  U.S.C.  section  1151,  under 
the  Tribe's  control.  This  includes  all 
lands  within  the  exterior  boundaries  of 
the  Cheyenne  River  Sioux  Reserx-ation 
and  trust  lands  located  outside  the 
Reservation  boundaries. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  June  1,  1994.  Copies 
of  the  Cheyenne  River  Sioux  Tribe's 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  "Addres'-cs"  setnion  of  this 
notice. 

Although  RCR.^  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  permit  program,  the 
Region  has  tentatively  scheduled  a 
public  hearing  on  this  determination.  If 
a  sufficient  number  of  people  express 
interest  in  participating  in  a  hearing  by 
writing  the  Region  or  calling  the  contact 
within  30  days  of  the  publication  of  this 
notice,  the  Region  will  hold  a  hearing 
on  June  1,  1994,  at  the  Elderly  Nutrition 
Center,  Eagle  Butte,  South  Dakota, 
57625. 

EPA  will  consider  all  public 
comments  on  its  tentative  determ.ination 
received  during  the  public  comment 
period  or  any  public  hearing  held. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  the  Chevenne  River 
Sioux  Tribes  program.  EPA  will  make 
a  final  determination  on  whether  or  not 
to  approve  the  Cheyenne  River  Sioux 
Tribe's  program  and  will  give  notice  of 
it  in  the  Federal  Register.  The  notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

Section  4005(a)  of  RCR.\  provides  that 
citizens  may  use  the/litizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  Criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(Octobers,  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 


CeitificatioB  Uoder  the  Regulatory 
Flex^Hty  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  approval  of 
the  Tribal  MSVVLF  permit  program  will 
not  have  a  significairt  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  soctions  2002,  4005  and  4010  of 
the  Solid  Waste  Disposal  Act  as  amenrird-  42 
U.S.C.  6912,6945.  6949b. 

Datod:  March  31. 1994. 
Jack  W.  McGraw. 
Acting  Rfpinnal  Administrator. 
[FR  Doc.  94-fl3.'-i8  Fil^d  4-€-94:  8  45  am] 
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ENVIRONMENTAL  F»ROTECTION 
AGENCY 

[FRL-4860-7] 

South  Dakota;  Tentative  Detennination 
of  Adequacy  of  State's  Municipal  Sotid 
Waste  Permit  Program  over  Non-Indian 
Lands  for  the  Former  Lands  of  the 
Yankton  Sioux,  Lake  Traverse 
(Sisseton-Wahpeton)  and  Parts  of  the 
Rosebud  Indian  Reservations 

AGENCY:  Environmental  Protection 
Agency  (Region  8). 
ACTION:  Notice  of  tentative 
determination  on  application  of  the 
State  of  South  Dakota  for  program 
adequacy  determination,  public 
comment  period  and  public  hearing. 


SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  C^nsen^ation  and  Recovt-r\ 
Act  (RCR.A).  as  amended  by  the 
Haza.'-dous  and  Solid  Waste 
Amendments  (MSWA)  of  1984.  rfqu:n>s 
Stales  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  .small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  2.5H).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  .".fjency  (EPA) 
to  determine  whether  Slates  have 
adequate  "permit  "  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landfill  permit  programs 
The  Agency  intends  to  approve 
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adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
Federal  landfill  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSVVLFs. 

The  State  of  South  Dakota  applied  for 
a  determination  of  adequacy  under 
section  4005  of  RCRA  for  jurisdiction 
over  non-Indian  lands  for  the  former 
lands  of  the  Yankton  Sioux  Reser\'ation, 
Lake  Traverse  (Sisseton-VVahpeton) 
Reservation  and  parts  of  the  Rosebud 
Indian  Reservation  lying  within 
Gregory,  Tripp,  Lyman  and  Mellette 
Counties.  EPA  has  reviewed  South 
Dakota's  application  and  has  made  a 
tentative  determination  that  the  South 
Dakota  application  is  adequate  for  all 
lands,  other  than  Indian  Country-  as 
defined  in  18  U.S.C.  section  1151. 
located  in  the  following  areas: 

(1)  Former  lands  of  the  Lake  Traverse 
Indian  Reservation  of  the  Sisseton- 
VVahpeton  Sioux  Tribe; 

(2)  Former  lands  of  the  Yankton  Sioux 
Reservation;  and 

(3)  Former  lands  of  the  Rosebud  Sioux 
Reservation,  lying  within  Gregory, 
Tripp,  Lyman  and  Mellette  Counties. 

South  Dakota's  application  for 
program  adequacy  determination  and 
the  Tribal  comments  received  in  regard 
to  that  application  are  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  "DATES"  section.  The 


Region  will  notify  all  persons  who 
submit  comments  on  this  notice  if  it 
decides  to  hold  the  hearing.  In  addition, 
anyone  who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "CONTACTS"  section 
beloK. 

DATES:  All  comments  on  South  Dakota's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  June  2, 1994.  The  public 
hearing  is  tentatively  scheduled  for  1 
p.m.  to  3  p.m.,  June  2, 1994,  at  the 
South  Dakota  Department  of 
Environment  and  Natural  Resources, 
523  East  Capitol,  Floyd  Matthews 
Training  Center,  Pierre,  South  Dakota. 
57501.  Should  a  hearing  be  held,  EPA 
may  limit  oral  testimony  to  five  minutes 
per  speaker,  depending  on  the  number 
of  commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  by  close  of 
business  on  June  2, 1994.  The  hearing 
may  adjourn  earlier  than  3  p.m.  if  all  of 
the  speakers  deliver  their  comments 
before  that  hour.  South  Dakota  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject. 
ADDRESSES:  Copies  of  South  Dakota's 
application  for  adequacy  determination 
are  available  from  8  a.m.  to  4  p.m.  at  the 
follwving  addresses  for  inspection  and 
copying:  South  Dakota  Department  of 
Environment  and  Natural  Resources, 
Office  of  Waste  Management,  Foss 
Building,  523  East  Capitol.  Pierre,  South 
Dakota,  57501:  and  USFPA  Region  8 
Library.  999  18th  Street,  First  Floor, 
Denver,  Colorado,  80202-2466, 
telephone  (303)  293-1444.  Written 
comments  should  be  sent  to  Ms.  Judith 
Wong,  Mail  Code  8HWM-WM,  USEPA 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado,  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Wong,  Mail  Code  8HWM-VVM, 
Waste  Management  Branch,  USEPA 
Region  8,  999  18th  Street,  Denver, 
Colorado,  80202-2466,  telephone  (303) 
29.3-1667. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 


requirement,  the  Agency  .has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  the  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSVVLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plaris  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  April  29, 1993,  South  Dakota 
submitted  an  application  for  adequacy 
determination  for  the  State's  municipal 
solid  waste  landfill  permit  program.  On 
October  8,  1993  (58  FR  52486),  EPA 
determined  that  South  Dakota's 
application  for  adequacy  determination 
met  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  South  Dakota  was  granted 
a  determination  of  adequacy  for  all 
portions  of  its  municipal  solid  waste 
landfill  permit  program.  However, 
EPA's  decision  to  approve  the  South 
Dakota  MSWLF  permitting  program  did 
not  extend  to  "Indian  Country,"  as 
defined  in  18  U.S.C.  1151,  including  the 
following  "existing  or  former"  Indian 
reservations  in  the  State  of  South 
Dakota: 

1.  Cheyenne  River; 

2.  Crow  Creek; 

3.  Flandreau; 

4.  Lower  Brule; 


5.  Pine  Ridge: 

6.  Rosebud; 

7.  Sisseton; 

8.  Standing  Rock;  and 

9.  Yankion. 

Before  EPA  would  be  able  to  approve 
Ihe  State  of  South  Dakota  MSVV'LF 
permit  progrant  for  any  portion  of 
'"Indian  Cour.L-y,"  the'State  would  have 
to  provide  an  appropriate  analysis  of  the 
Stale's  jurisdiction  to  enforce  in  these 
areas.  In  order  for  a  State  (or  Tribe)  to 
satisfy  this  requirement,  it  must 
demonstrate  to  the  EPAs  satisfaction 
that  it  has  authority  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  ^Geographical  area  for  which  it  seeks 
program  approval.  EPA  had  reason  to 
believe  that  disagreement  exists  with 
regard  to  the  State's  jurisdiction  over 
"Indian  Country,"  and  EPA  was  not 
satisfied  that  South  Dakota  had,  at  that 
time,  made  the  .requisite  showing  of  its 
authority  with  respect  to  such  lands. 

B.  State  of  South  Dakota's  Application 
Concerning  Former  Lands  of  the 
Yankton  Sioux.  Sisselon-Wahpeton  and 
Parts  of  the  Rosebud  Indian 
Reservations 

On  October  8,  1993,  the  Stale  of  South 
Dnkota  submitted  an  application 
anif-ndment  to  EPA  for  approval  of  its 
solid  waste  permit  program  "for 
regulation  of  solid  waste  activities  on 
non-Indian  lands  for  the  former  lands  of 
the  Yankton  Sioux.  Sisseton  and  parts  of 
Ihe  Rosebud  Indian  Reservations." 
Ijuriiig  a  ."^O  day  period,  starting 
November  2?i.  1993.  EPA  reque.sted 
comment  on  the  State's  application  from 
certain  affected  parties.  Cheyenne  River 
Sioux,  Sissetnn-Wahpeton  Sioux. 
Yankton  Sioux  and  Rosebud  Sioux 
Tribes  submitted  \%Titten  conjments  on 
the  States  assertion  of  jurisdiction. 

The  Sisseton-Wahpelon  Dakota 
Nation  responded  to  the  application  of 
the  St.ite  cf  South  Dakota,  expressing 
conce:-n  r-  t;arding  issuance  of  a  permit 
to  Roher-s  County  (South  Dakota)  for  a 
new  sunitary  landfill  and  gave  notice  of 
the  Tribe's  intent  to  develop  its  capacity 
to  manage  its  natural  resources  and 
enforce  its  c;odes  within  the  orifZinal 
lRfi7  boundaries  of  the  Lake  Traverse 
Reservation.  All  permits  issued  under  a 
program  determined  by  EPA  to  be 
adequate  must  meet  minimum  Fedeml 
standards,  including  a  permit  to  Roberts 
Countv  for  a  new  sanitary  landfill.  The 
Tribe's  intentions  with  regard  to 
activities  within  the  original  boundaries 
of  the  Lake  Traverse  Reservation  are 
duly  noted,  but  the  Tribe's  authorrtv  to 
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take  such  actions  is  not  before  EPA  for 
decision  at  this  time. 

On  review  of  the  arguments  presented 
and  following  consultation  with  the 
Department  of  the  Interior,  EPA  believes 
that  the  State  of  South  Dakota  has 
sufficiently  demonstrated  that  the 
former  Lake  Traverse  resen,ation  was 
dise.siablished  bv  Act  of  Congress  (26 
Stat.  1039).  as  decided  by  the  U.S. 
Supreme  Court  in  DeCoieau  v.  District 
County  Court.  420  U.S.  425  (1975). 

The  Yankton  Sioux  Tribe  argued  that 
the  Act  of  August  15.  1894  (28  Stat.  286. 
314)  did  not  expressly  disestablish  the 
Yankton  Sicux  Reservation  and  that  the 
Federal  Court  opinions  relating  to  the 
issue  are  not  controlling.  On  review  of 
the  arguments  and  consultation  with  the 
Department  of  the  Interior.  EPA  believes 
that  the  State  of  South  Dakota  has 
sufficiently  demonstrated  that  the 
Yankton  Sioux  Reservation  was 
disestablished  by  the  Act  of  1894.  See 
Weddelh.  Mpierhenn:  636  F  2d  211 
(8th  Cir.  1980). 

The  Rosebud  Sioux  Tribe  argued  that 
the  Tribal  Constitution  asserts 
jurisdiction  over  all  "territory  within 
the  original  confines  of  the  Rosebud 
Indian  Reser\-ation"  and  that  Posrbud 
Sinux  Tribe  v.  Knpip,  430  U.S.  5B4 
(lf!77)  upheld  tribal  regulatory 
jurisdiction  over  all  lands  within  Todd 
Country  and  on  trust  lands  outside.  The 
Agency  does  not  today  comment  on  the 
potential  extert  of  tribtl  jurisdiction, 
but  is  only  concerned  with  the  extent  of 
jurisdiction  of  the  State  of  South  Dakota. 
On  review  of  the  arguments  and 
consuhation  wiih  the  Department  of  the 
Interior  EPA  believes  that  tiie  State  of 
South  Dakota  has  sufficiently 
demonstrated  that  the  Rosebud  Sioux 
Reservation  was  diminished  by  three 
Acts  of  Congress  (33  Stat.  254;'34  Stat. 
1230:  and  36  Stat.  448)  to  exclude  from 
the  Reservation  all  lands  other  thnn 
Indian  Country  lying  within  Gregory, 
Tripp,  Lyman  and  Mellette  Counties. 
See  Rosebud  Sioux  Tribe  v.  Kneip. 

Accordingly,  the  Agency  is  making  a 
tentative  determination  that  the  South 
Dakota  program  is  adequate  under 
section  4005  of  RCRA  for  the 
disestablished  areas  within  the  former 
boundaries  of  the  Lake  Traverse  and 
Yankton  Reservations  and  the 
diminished  portions  of  the  Rosebud 
Sioux  Reservation  lying  within  Gregory, 
Tripp,  Lyman  and  Mellette  Counties. 
This  tentative  detennination  of 
adequacy  does  not  extend  to  Indian 
Country  presently  located  within  these 
disestablished  and  diminished  areas. 

Although  RCR,A  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  Stole/ 
Tribes  MSVVLF  program,  the  Region  has 


tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
num.ber  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  within  30 
days  of  the  publication  of  this  notice, 
the  Region  will  hold  a  hearing  on  June 
2.  1994, 1  p.m.  to  3  p.m.  at  the  South 
Dakota  Department  of  Environment  and 
Natural  Resources.  523  East  Capitol. 
Floyd  Matthews  Training  Center.  Pierre. 
South  Dakota,  57501. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by' those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  State  of  South  Dakota's 
program.  EPA  will  make  a  final  dec  ision 
on  whether  or  not  to  approve  South 
Dakota's  program  and  give  notice  of  it 
in  the  FederaJ  Regisler.  The  notice  will 
include  a  samman,-  of  the  reasons  for 
the  final  determination  end  a  response 
to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  thai 
citizens  may  use  the  ci-.zen  suit 
provisions  of  section  7002  of  RCR.^  to 
enforce  the  Federal  MSWXF  criteria  in 
40  CFR  part  258  independent  of  anv 
State/Tribal  enforcement  progrem.  As 
EPA  explained  in  the  preamble  to  the 
final  MSUT.F  criteric,  EPA  e.xpects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  consid^^rj-d 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FK  50978.  50995 
(OctolK?r9.  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exemptt^d  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  I'lrder  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
e<;onomic  impact  on  a  sul>star.ti:il 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regu.Iator\-  flexibility  analysis. 

Authority:  This  noticr  is  issued  und'T  the 
authority  of  sections  2002.  4005  and  4010  of 
thf  .Solid  Wasto  Di.sposi,]  Act  as  amrndrd  42 
r  9<r..  6912,  6945  and  69491a). 

Dated:  March  ,31.  1994. 
lack  W.  McGraw. 
A(  ting  npoinii,il  Administrulor. 
IFR  D(K.  M-8354  Fiind  4-6-94.  8  45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Program  Announcement  No.  93612- 
944 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance  for 
Improving  the  Capability  of  Indian 
Tribal  Governments  To  Regulate 
Environmental  Quality 

AGENCY:  Administration  for  Native 
Americans  (ANA).  ACF.  DHHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
American  Indian  Tribes  for 
environmental  regulatory  enhancement 
projects. 

SUMMARY:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
availability  of  fiscal  year  1994  funds  for 
environmental  regulatory  enhancement 
projects.  Financial  assistance  provided 
by  ANA  is  designed  to  assist  tribes 
advance  their  capacity  and  capability  to 
plan  for  and: 

•  Develop  or  enhance  the  tribal 
environmental  regulatory  infrastmcture 
required  to  support  a  tribal 
environmental  program,  and  to  regulate 
and  enforce  environmental  activities  on 
Indian  lands  pursuant  to  Federal  and 
Indian  law; 

•  Develop  regulations,  ordinances 
and  laws  to  protect  the  environment; 

•  Develop  the  technical  and  program 
capacity  to  carry  out  a  comprehensive 
tribal  environmental  program  and 
perform  essential  environmental 
program  functions; 

•  Promote  training  and  education  of 
tribal  employees; 

•  Develop  technical  and  program 
capability  to  meet  tribal  and  Federal 
regulatory  requirements; 

•  Develop  technical  and  program 
capability  to  monitor  compliance  and 
enforcement  of  tribal  environmental 
regulations,  ordinances,  and  laws;  and 

•  Ensure  the  tribal  court  system 
enforcement  requirements  are 
developed  in  concert  with  and  support 
the  tribe's  comprehensive 
environmental  program. 

DATES:  The  closing  date  for  submission 
of  applications  is  June  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
LeBeau  (202-690-5790) or  Richard 
Longmire  (202-690-6265),  Department 
of  Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  200  Independence  Avenue, 
S\V.,  349F,  Washington.  DC  20201- 
0001. 


SUPPLEMENTARY  INFORMATION: 
A.  Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  Fiscal  Year  1994  financial 
assistance  to  promote  the  goal  of 
environmental  regulatory  enhancement 
for  American  Indians  and  Alaska 
Natives  through  the  planning, 
development  and  implementation  of 
projects  that  advance  tribal  capacity  to 
perform  environmental  regulatory 
functions.  Funds  will  be  awarded  under 
section  803(d)  of  the  Native  American 
Progroms  .^ct  of  1974,  as  amended,  42 
U.S.G.  2991  et  seq. 

The  Congress  has  enacted  statutes  for 
the  purpose  of  protecting  the 
environment.  Several  of  these  statutes 
provide  a  role  for  Indian  tribes.  In 
addition,  tribes  may  also  regulate  the 
environment  pursuant  to  their  own 
laws. 

Despite  this  increasing  environmental 
responsibility  and  growing  awareness  of 
environmental  issues  on  Indian  lands, 
there  has  been  a  lack  of  resources 
available  to  tribes  to  develop  tribal 
environmental  programs  that  are 
responsive  to  tribal  needs.  In  many 
cases,  this  lack  of  resources  has  resulted 
in  a  delay  in  action  on  the  part  of  the 
tribes.  Some  of  the  critical  issues 
identified  by  tribes  before  congressional 
conimittees  include:  the  need  for 
assistance  to  train  professional  staff  to 
monitor  and  enforce  tribal 
environmental  programs:  the  lack  of 
adequate  data  for  tribes  to  develop 
environmental  statutes  and  establish 
environmental  quality  standards;  and 
the  resources  to  conduct  studies  to 
identify  sources  of  pollution  and  the 
ability  to  determine  the  impact  on 
existing  environmental  quality.  As  a 
result.  Congress  enacted  Public  Law 
101-408  to  strengthen  tribal 
governments  through  building  capacity 
within  the  tribes  to  identify,  plan, 
develop,  and  implement  environmental 
programs  in  a  manner  that  is  consistent 
with  tribal  culture.  ANA  is  to  support 
these  activities  on  a  government-to- 
government  basis  in  a  way  that 
acknowledges  tribal  sovereignty  and  is 
consistent  with  tribal  culture. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

Background 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  environmental  regulatory 
enhancement  rests  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 


villages,  and  with  the  leadership  of    ' 
Native  American  groups. 

Progress  toward  the  goal  of 
environmental  regulatory  enhancement 
would  include  the  strengthening  of 
tribal  environmental  laws,  providing  for 
the  training  and  education  of  those 
employees  responsible  for  ensuring 
compliance  with  and  enforcement  of 
these  laws,  and  the  development  of 
programs  to  conduct  compliance  and 
enforcement  functions.  Other  functions 
leading  toward  enhancing  local 
regulatory  capacity  include,  but  are  not 
limited  to:  environmental  assessments, 
development  and  use  of  environmental 
laboratories,  and  development  of  court 
systems  for  enforcement  of  tribal  and 
Federal  environmental  laws.  Ultimate 
success  in  this  program  will  be  realized 
when  the  applicant's  desired  level  of 
environmental  quality  is  acquired  and 
maintained. 

The  Administration  for  Native 
Americans  bases  its  policies  on  three 
interrelated  goals: 

(1)  Governance.  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources,  including 
environmental  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs  and  promote 
economic  well-being,  consistent  with 
environmental  protection. 

(3)  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
(including  pollution  prevention 
activities)  which  safeguard  the  health 
and  well-being  of  people  and  the  tribal 
environment,  provide  support  services 
and  training  so  people  can  work  and 
which  are  essential  to  a  thriving  and 
self-sufficient  community. 

To  achieve  these  goals,  ANA  supports 
tribal  and  village  governments,  and 
other  Native  American  organizations,  in 
their  efforts  to  develop  and  implement 
community-based,  long-term 
governance,  social  and  economic 
development  strategies  (SEDS) — 
strategies  that  promote  the  goal  of  self- 
sufficiency  in  local  communities.  These 
basic  ANA  goals  also  form  the  basis  for 
this  environmental  program. 

The  SEDS  policy  supports  ANA's 
goals  and  is  based  on  two  fundamental 
principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
unique  mix  of  socio-economic,  political, 
and  cultural  factors  in  each  community 
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makes  local  self-determination 
necessary.  The  local  community  is  in 
the  best  position  to  apply  its  own 
cultural,  political,  and  socio-economic 
values  to  its  long-term  strategies  and 
programs. 

(2)  Economics,  governance,  and  social 
development  are  interrelated. 
Development  in  one  area  should  be 
balanced  with  development  in  the 
others  in  order  to  move  toward  self- 
sufficiency.  Consequenliy, 
comprehensive  development  strategies 
should  address  all  aspects  of  the 
governmental,  economic,  and  social 
infrastructures  (including  those  for 
environmental  protection)  needed  to 
promote  self-sufficient  communities. 

The  principles  of  the  SEDS  approach 
discussed  above  assume  these 
definitions  of  important  terms  li.iked  to 
the  SEDS  process: 

•  "Govprnn-.tTital  infrastructure" 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  loc^l 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which  health 
if  the  people  and  the  environment  and 
economic  well-being  are  maintained 
within  the  community  and  that  support 
governance  and  economic  goals. 

These  definitions  should  be  kept  in 
m.ind  as  a  local  strategy  is  developed  as 
part  of  the  application  for  project 
funding.  Without  a  careful  balance 
between  governmental,  economic  and 
social  development  infrastructures,  a 
community's  development  efforts  could 
be  jeopardized.  The  recently  added 
emphasis  on  environmental  concerns 
(Pub.  L.  103-139  and  Pub.  L.  101-408} 
does  not  in  any  way  negate  the  SEDS 
approach  but  requires  the  enrichment  of 
each  dimension  of  SEDS.  For  example, 
expansion  of  social  services,  without 
providing  opportunities  for  , 

employment,  economic  development 
and  environmental  protection,  could 
lead  to  dependency  on  social  services. 
Conversely,  inadequate  social  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development  and  environmental 
protection.  Additionally,  infrastructures 
must  be  developed  or  expanded  at  the 
tribal  or  village  level  to  support  social 
and  economic  development  and  growth 
with  proper  consideration  of  their 
impacts  on  the  environment. 


B.  Proposed  Projects  To  Be  Funded 

1.  General  Considerations 

The  Administration  for  Native 
Americans  assists  eligible  applicants 
(see  section  C  below)  in  undertaking 
one-to-three  year  development  projects 
that  are  a  part  of  long-range 
comprehensive  plans  to  move  toward 
environmental  regulatory  enhancement 
and  be  interrelated  with  a  community's 
social  and  economic  development 
plans. 

Applicants  must  also  propose  a 
concrete,  locally  determined  strategy  to 
carry  out  the  project's  goals,  objectives, 
and  work  plans.  Local  long-range 
planning  must  consider  the  maximum 
use  of  all  available  resources,  how  these 
resources  will  be  directed  toward 
planning  and  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
environmental  regulatory  enhancement. 

The  Administration  for  Native 
Americans  encourages  applicants  to 
design  project  strategies  to  achieve  their 
specific  environmental  regulatory 
enhancement  goals  and  to  use  available 
human,  natural,  financial,  and  physical 
resources  to  which  the  applicant  has 
access. 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

All  projects  funded  by  ANA  nmst  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  funds  other  than 
ANA'S. 

2.  Activities  That  Cannot  Be  Funded  by 
ANA 

The  Administration  for  Native 
Americans  does  not  fund  programs 
which  operate  indefinitely  or  require 
ANA  funding  on  a  recurring  basis. 

The  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 


an  organization.  "Core  administration" 
is  defined  as  funding  for  staff  salaries 
for  those  functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  the  actual  management  or 
implementation  of  work  conducted 
under  an  A.N.'X  approved  project. 

However,  functions  and  activities  that 
are  clearly  project  related  are  eligible  for 
grant  funding.  For  exam.ple,  the 
management  and  administrative 
fimctions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are  therefore 
grant  eligible  costs.  Additionally,  ANA 
will  fund  the  salaries  of  approved  staff 
for  time  actually  and  reasonably  spent 
to  implement  a  funded  ANA  project. 

C.  Eligible  Applicants 

1.  Who  Is  Eligible  To  Apply? 

The  following  organizations  are 
eligible  to  apply: 

•  Federally  recognized  Indian  tribes 
as  listed  in  the  Federal  Register  Notice 
dated  October  21, 1993; 

•  Incorporated  non-Federally  and 
state  recognized  Indian  tribes; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaska  Native  Region.il 
Corporations  and/or  associations  wiih 
village  specific  projects; 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

2.  Who  Is  Not  Eligible? 

The  following  organizations  are  not 
eligible  to  apply: 

•  Urban  Indian  Centers; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Public  and  nonprofit  private 
agencies  sen  ing:  Native  Hawaiians. 
peoples  from  Guam,  American  Samoa. 
Palau,  or  the  Commonwealth  of 
Northern  Mariana  Islands; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community  ba.sed 
organizations; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives. 

D.  Available  Funds 

Approximately  $3  million  of  Fi.sca! 
Year  1994  funds  were  appropriated  and 
are  available  to  support  this  regulatory 
enhancement  effort.  ANA  expects  to 
award  approximately  35  grants  in 
amounts  up  to  5250,000  per  budget 
period. 

Each  tribe.  Native  American 
organization,  or  other  eligible  applic.int 
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can  receive  only  one  grant  award  under 
this  announcement.  The  Administration 
for  Native  Americans  will  accept  only 
one  application  from  any  one  applicant. 
If  an  eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application.  Applicants  who 
have  current  ANA  SEDS  grants  are 
eligible  to  apply  fur  funds  under  this 
program  announcement. 

E.  Multi-Year  Projects 

This  announcement  is  soliciting 
applictiiions  for  project  periods  up  to 
three  years.  Awards  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  up  to  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  three  year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-compHitive 
basis  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  tlie 
government.  A  multi-year  project 
cannot  be  a  series  of  unrelated 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
period.  Timely  submission  of  objective 
progress  reports  on  work  under  a  grant 
is  essential  to  continued  funding  of  that 
giant. 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project  is  a  project  on  a  single  theme 
that  requires  more  than  12  months  to 
complete  and  affords  the  applicant  an 
opportunity  to  develop  and  address 
more  complex  and  in-deplh  strategies 
than  can  be  completed  in  one  year. 
Applicants  are  encouraged  to  develop 
multi-year  projects.  A  multi-year  project 
cannot  he  a  spriss  of  unrelated 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period. 

The  budget  j>eriod  for  each  multi-year 
project  grant  is  12  months.  The  non- 
competitive funding  for  the  second  and 
third  years  is  contingent  upon  the 
grantee's  satisfactory  progress  in 
achieving  the  objectives  of  the  project, 
according  to  the  approved  Objective 
Work  Plan  (OWP).  the  availability  of 
F'jderal  funds,  and  compliance  with  the 
applicable  statutory,  regulatory  and 
grant  requirements,  including  timely 
submission  of  objective  progress  reports 
(OPRs). 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 


project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or 
through  the  provision  of  in-kind 
property  or  services,  but  only  to  the 
extent  that  cash  or  property  is  from  any 
sounce  (including  any  Federal  agency) 
other  than  a  program,  contract  or  grant 
ai:thorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
Th.efefore.  a  project  requesting  .$300,000 
in  Federal  funds  (based  on  an  award  of 
SlOO.OOO  per  budget  period  for  three 
veansl.  must  include  a  matcii  of  at  lea.st 
S75JDU0  (20%  of  the  total  project  costs). 
An  itemized  budget  detailing  the 
applicant's  non-Federa!  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

G.  Intergovernmental  Review  of 
Federal  Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

I.  Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  room  348F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW..  Washington,  DC  20201- 
0001,  Attention;  Rita  LeReau,  Phone: 
(202) 690-5790. 

2  Application  Submission 

One  signed  original,  and  two  copies  of 
the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
postmarked  by  the  closing  date  to; 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Bth  Floor  East,  370 
L'Enfant  Promenade,  SW..  Washington, 
DC  20447. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant,  and  (2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  statutory  and  rogvilatory 
requirements. 

3.  Application  Consideration 

Tlie  Commissioner  of  the 
Administration  for  Native  Americans 
determines  tlie  final  action  to  be  taken 


on  each  grant  application  received 
under  this  program  announcement.  The 
following  points  should  be  taken  info 
consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  .section  I  below). 
An  independent  review  panel  consisting 
of  reviewers  familiar  with  American 
Indian  Tribes,  tribal  communities  and 
organizations,  and  environmental  issues 
evaluates  each  application  against  the 
published  criteria  in  this 
announcement.  The  review  will  result 
in  a  numerical  score  attributed  to  each 
application.  The  results  of  this  review 
assist  the  Commissioner  in  making  final 
funding  decisions. 

•  The  Commiissioner's  funding 
decision  also  takes  into  account  the 
analysis  of  the  application,  and 
recommendations  and  comments  of 
ANA  staff.  State  and  Federal  agencies 
having  contract  and  grant  perforinance 
related  information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
wTiting  within  approximately  120  days 
of  the  closing  date.  The  notification  will 
be  accompanied  by  a  critique  including 
recommendations  for  improving  the 
application.  Successful  applicants  are 
notified  through  an  official  Financial 
Assistance  Award  (FAA)  document.  The 
Administration  for  Native  Americans 
staff  cannot  respond  to  requests  for 
information  regarding  binding  decisions 
prior  to  the  official  notification  to  the 
applicants.  The  FAA  will  state  the 
amotfnt  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  project 
period,  the  budget  period,  and  the 
amount  of  the  non-Federal  matching 
share  requirement. 

I.  Review  Process  and  Criteria 

I .  Initial  Application  Hevievv 

Timely  applications  submitted  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 
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•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation.  (All  required 
materials  and  forms  are  listed  in  the 
Grant  Application  Checklist  in  the 
Application  Kit.) 

2.  Determination  of  Ineligibility 

Applicants  who  are  initially  rejected 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  adivities  are  ineligible  for 
funding  consideration.  Section  810(b) 
(42  U.S.C.2991hl  of  the  Native 
American  Programs  Act  Amendments 
provides  for  an  appeals  process  when 
ANA  determines  that  an  organization  or 
activities  are  ineligible  for  assistance. 
Section  810(b)  [42  U.S.C.  2991hl 
provides  that  if  an  application  is 
rejected  on  the  grounds  that  the 
applicant  is  ineligible  or  that  activities 
proposed  by  the  applicant  are  ineligible 
for  funding,  the  applicant  may  appeal  to 
the  Secretary,  not  later  than  30  days 
after  the  date  of  receipt  of  notification 
of  such  rejection,  for  a  review  of  the 
grounds  for  such  rejection.  On  appeal,  if 
the  Secretary  finds  that  an  applicant  is 
eligible  or  that  its  proposed  activities 
are  eligible,  such  eligibility  shall  not  be 
effective  until  the  next  cycle  of  grant 
proposals  are  considered  by  the 
Administration. 

3.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  five  evaluation  criteria  listed 
below.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

The  five  programmatic  and 
management  criteria  are  closely  related 
to  each  other.  They  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 

(1)  Long-Fange  Goals  and  Available 
Resources  (15  Points) 

(a)  The  application  e.xplains  how  the 
specific  environmental  regulatory 
enhancement  goal  relates  to  the 
proposed  project.  The  description 
includes  local  objectives  related  to  the 
program  purpose  of  this  announcement. 


The  discussion  should  highlight  specific 
environmental  regulatory  needs  and 
explain  how  the  community  intends  to 
achieve  the  goal.  It  documents  the  type 
of  involvement  and  support  of  the 
community  in  the  planning  and 
implementation  of  the  project.  The 
application  has  a  clearly  delineated 
strategy  to  improve  the  capability  of  the 
governing  body  of  a  tribe  to  regulate 
environmental  qualify  through 
enhancing  local  capacity  to  perform 
necessary  regulatory  functions. 

fb)  Available  resources  (other  than 
ANA)  which  will  assist,  and  be 
coordinated  with  the  project,  are 
described.  These  resources  should  be 
documented  by  letters  or  documents  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of  support" 
merely  express  another  organization's 
endorsement  of  a  proposed  project. 
Support  letters  are  not  binding 
commitment  letters  or  documents  that 
factually  establish  the  authenticity  of 
other  resources.  Letters  and  other 
documents  of  commitment  are  binding 
in  that  they  specifically  state  the  nature, 
amount  and  conditions  under  which 
another  agency  or  organization  will 
support  a  project  funded  with  ANA 
monies.  For  example,  a  letter  from 
another  Federal  agency  or  foundation 
pledging  a  commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  hinding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  Applicant  statements  that 
additional  fimding  will  be  sought  from 
other  specific  sources  is  not  considered 
a  binding  commitment  of  outside 
resources. 

(2)  Organizational  Capabilities  and 
Qualifications  (15  Points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  described  and  explained.  Evidence  of 
the  applicant's  ability  to  manage  a 
project  of  the  scope  proposed  is  well 
documented.  The  application  clearly 
shows  the  successful  management  of 
prior  or  current  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  or 
consult  on  the  project.  The  tribe  itself 
may  not  have  experience  to  meet  this 
requirement  but  the  staff  and 
consultants  that  it  has  agreed  to  hire 
should  contain  the  required  experience 
and  capability.  The  applicant  should 
clearly  describe  any  previous  or  current 
activities  of  all  participants  in  support 
of  environmental  regulatory 
enhancement. 


(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  each 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  to 
achieve  the  project  objectives.  Resumes 
indicate  that  the  proposed  staff  ai-e 
qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  set  forth  the 
qualifications  that  the  applicant  believes 
are  necessary  for  overall  quality 
management  of  the  project. 

(3)  Project  Objectives.  Approach  and 
Activities  (40  Points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  the  environmental 
regulatory  enhancement  strategy  and  the 
overall  long-term  goals.  The  objective 
work  plan(s)  in  the  application 
include(s)  project  objectives  and 
activities  for  each  budget  period 
proposed  and  demonstrates  that  each  of 
the  objectives  and  its  activities: 

•  Are  measurable  and/or  quantifiable 
in  terms  of  results  or  outcomes; 

•  Are  based  on  the  fully  described 
and  locally  determined  strategy 
narrative  for  environmental  regulatory 
enhancement; 

•  Clearly  relate  to  the  community's 
long-range  environmental  goals  which 
the  project  addresses; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  propo.sed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specify  who  will  conduct  the 
activities  under  each  objective;  and, 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(•})  Results  or  Benefits  Expected  (20 
Points) 

The  proposed  objectives  will  result  in 
specific,  measurable  outcomes  to  be 
achieved  that  will  clearly  contribute  to 
the  completion  of  the  overall  project 
and  will  help  the  commimity  meet  its 
environmental  goals.  The  specific 
information  provided  in  the  narrative 
and  objective  work  plans  on  expected 
results  or  benefits  for  each  objective  is 
the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 
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(5)  Budget  (10  Points) 

There  is  a  detailed  budget  with 
comprehensive  narrative  provided  for 
each  budget  period  requested.  The 
budget  is  fully  explained.  It  justifies 
each  line  item  in  the  budget  categories 
in  Section  B  of  the  Budget  Information 
of  the  application,  including  the 
applicant's  non-Federal  Share  and  its 
source.  Sufficient  cost  and  other  detail 
is  included  and  explained  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project.  The  funds  requested 
are  appropriate  and  necessary  for  the 
scope  of  the  project. 

J.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  in  developing  a  competitive 
application. 

2.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that  present 
the  strongest  prospects  for  fulfilling  a 
community's  environmental  regulatory 
enhancement  goals.  The  Administration 
for  Native  Americans  does  not  fund  on 
the  basis  of  need  alone. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  environmental 
issues  and/or  progress  to  date,  as  well 
as  the  size  of  the  population  to  be 
ser\'ed. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project  and  the  community's  long-range 
environmental  goals  or  plan. 

•  The  project  application  mu^t  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  its  positive  or 
continuing  impact  on  the  community. 

•  Supporting  documentation  or  other 
testimonies  from  interested  parties  other 
than  the  applicant  should  be  included 
to  provide  support  for  the  feasibility  and 
the  commitment  of  other  resources  to 
implement  or  conduct  the  proposed 
project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package. 
Resources  Available  to  the  Proposed 
Project,  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  applicant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
th«.i-n,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 


•  ANA  defines  "environmental 
regulatory  enhancement"  as 
encompassing  (but  not  limited  to)  the 
planning,  development,  and  appUcation 
of  laws,  training,  monitoring,  and 
enforcement  procedures,  tribal  courts, 
environmental  laboratories  and  other 
facilities,  and  associated  regulatory 
activities  to  strengthen  the  tribal 
government's  capacity  to  enhance  the 
quality  of  reservation  life  as  measured 
by  the  reduction  of  pollutants  in  the  air, 
water,  soil,  food  and  materials 
encountered  by  inhabitants  of  tribes  and 
villages. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 
kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  applicants  prepare  ANA 
applications  for  environmental 
regulatory  enhancement  projects. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  There  is  no  maximum  or  minimum 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  from  any  one  applicant.  If 
an  eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

•  An  application  from  a  Federally 
recognized  tribe  or  an  organization 
serving  members  of  a  Federally 
recognized  tribe  must  be  frrm  the 
governing  body  of  the  tribe. 

•  Tlie  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the.application  be  numbered 
sequentially  from  the  first  page,  and  that 
a  table  of  contents  be  provided.  This 
allows  for  easy  reference  during  the 
review  process.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 


•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  Uie  one-page 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  Program  Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 

unonthly  staff  guide  for  project 
responsibilities  if  the  applicant  is 
funded. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Block  13,  not  the 
length  of  the  first  budget  period.  If  the 
application  narrative  and  Form  424 
propose  different  project  periods,  ANA 
will  consider  the  project  period 
specified  on  the  Form  424  as  governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWPs) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary  to 
carr)'  out  project  objectives,  is 
acceptable. 

•  Projects  that  request  funds  for 
feasibility  studies,  plans,  or  written 
materials,  such  as  manuals,  that  are  not 
an  essential  part  of  the  applicant's 
environmental  regulatory  enhancement 
strategy.  The  Administration  for  Native 
Americans  is  not  interested  in  funding 
"wish  lists.*  The  Administration  for 
Native  Americans  expects  vkritten 
evidence  of  the  solid  investment  of  time 
and  consideration  on  the  part  of  the 
applicant  with  regard  to  proposed 
projects. 


•  Core  administration  functions,  or 
other  activities,  that  essentially  support 
only  the  applicant's  on-going 
administrative  functions. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  The  Administration  for  Native 
Americans  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  In 
situations  where  both  consortia  of  tribes 
and  individual  consortia  tribal  members 
receive  ANA  funding,  ANA  expects  that 
consortia  groups  will  not  seek  funding 
that  duplicates  what  their  member  tribes 
are  doing. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources  that 
are  appropriate,  and  available,  for  the 
proposed  activity. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•  The  purcliase  of  real  estate  (see  45 
CFR  1336.50  (e))  or  construction. 

•  Projects  originated  and  designed  by 
consuhants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  tribe  or  village. 

The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  in  which  the  acquisition  of 
major  capital  equipment  is  a  major 
component  of  the  Federal  share  of  the 
budget.  During  negotiation,  such 
expenditures  may  be  deleted  from  the 
budget  of  an  otherwise  approvable 
application,  if  not  fully  justified  by  the 
applicant  and  not  deemed  appropriate 
to  the  needs  of  the  project  by  ANA. 

K.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  date  for  applications 
submitted  in  response  to  this  program 
announcement  is  June  17, 1994. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered,  or  postmarked  by  the  closing 
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date,  to  the  address  in  Section  H,  The 
Application  Process:  Application 
Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX) 
equipment. 

Deadlines.  Applications  mailed 
through  the  U.S.  Postal  Service  or  a 
commercial  delivery  service  shall  be 
considered  as  meeting  an  announced 
closing  date  if  they  are  either  (1) 
Received  on  or  before  the  deadline  date 
at  the  address  specified  in  Section  H, 
Application  Submission,  or  (2) 
postmarked  by  the  deadline  date  and 
received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legible  postmark 
date  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications.  Applications  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications  and  will  be  returned  to 
the  applicant.  The  Administration  for 
Native  Americans  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines.  The 
Administration  for  Native  Americans 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Number  93.612) 

Dated:  January  24.  1994. 
Dominic  Mastrapasqua, 

(Acting)  Commissioner.  Administration  for 
Native  Americans. 

|FR  Doc.  94-8273  Filed  4-6-')4.  8  45  am) 
BILLING  CODE  41S4-0t-P 


Food  and  Drug  Administration 
[Docket  No.  93N-0195] 

Fish  and  Fishery  Products  Hazards 
arnJ  Controls  Guide;  Availability; 
Extension  of  Comment  Perfod 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  extension  of  comment 
period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
May  31. 1994,  the  comment  period  on 
a  notice  that  appeared  in  the  in  the 
Federal  Register  of  March  18,  1994  (59 
FR  12949).  The  document  announced 


the  availability  of  a  draft  guidance 
document  entitled  "Fi^  and  Fishery 
ProducU  Hazards  and  Controls  Guide." 
In  response  to  several  requests,  FDA  is 
publishing  a  document  elsewhere  in 
this  issue  of  the  Federal  Register  to 
extend  the  comment  period  on  the 
proposal  to  adopt  regulations  to  ensure 
the  safe  processing  and  importing  of  fish 
and  fishery  products,  including 
procedures  for  the  monitoring  of 
selected  process  in  accordance  with 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  principles  (59  FR  4142, 
January  28. 1994).  Because  the  Fish  and 
Fishery  Products  Hazards  and  Control 
Guide  was  developed  to  serve  as  an 
adjunct  to  the  proposal,  the  agency 
believes  that  it  would  be  appropriate 
also  to  extend  the  comment  period  on 
it. 

DATES:  Written  comments  by  May  31, 
1994. 

ADDRESSES:  Submit  written  comments, 
data  or  information  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  tNFORMATlON  CONTACT: 
Donald  \V.  Kraemer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
401),  Food  and  Drug  Administration, 
200  C  St.  SVV.,  Washington,  DC  20204 
202-254-3885. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  18, 1994  (59 
FR  12949),  FDA  issued  a  notice  of 
availability  for  a  draft  guidance 
document,  the  "Fish  and  Fishery 
Products  Hazards  and  Controls  Guide" 
(hereafter  referred  to  as  the  Guide).  FDA 
has  prepared  this  document  as  an 
adjunct  to  proposed  regulations  on  the 
safe  processing  and  importing  of  fish 
and  fishery  products. 

The  proposed  regulations  include 
procedures  for  the  monitoring  of 
selected  processes  in  accordance  with 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  principles.  HACCP  is  a 
preventive  system  of  hazard  control  that 
can  be  used  by  food  processors  and 
importers. 

The  agency  anticipates  that  the  Guide 
will  help  members  of  the  seafood 
industry  identify  and  control  hazards 
associated  with  the  fish  and  fishery 
products  they  process  and  import.  The 
Guide  consists  largely  of  an  inventory  of 
known  likely  hazards  and  descriptions 
of  control  measures  that  can  be  taken  to 
minimize  or  prevent  the  occurrence  of 
those  hazards.  It  includes  a  considerable 
amount  of  detail  that,  to  the  best  of 
FDA's  knowledge,  is  either  new  or  has 
never  been  compiled  in  this  manner 
before.  For  these  reasons  FDA  believes 
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that  public  comment  on  the  Guide 
would  be  extremely  useful. 

The  notice  of  availability  for  the 
Guide  stated  that  comments  were  due 
by  April  28,  1994.  Although  many 
copies  of  the  Guide  had  been  distributed 
at  public  meetings  and  through  other 
means  before  the  publication  of  the 
notice  of  availability,  FDA  is  concerned 
that  the  time  between  the  publication  of 
that  notice  and  the  end  of  the  comment 
period  is  not  sufficient. 

FDA  has  concluded  that  it  is  in  the 
public  interest  to  allow  an  additional  30 
days  for  comment.  FDA  considers  that 
this  amount  of  time  should  be  more 
than  ample  for  interested  persons  to 
complete  and  submit  their  comments. 

FDA  also  believes  that  the  reasons  for 
extending  the  comment  period  on  the 
proposed  rule  apply  to  the  Guide  as 
well.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  extending  the 
comment  period  on  the  proposed  rule 
until  May  31. 1994,  based  on  several 
requests  for  an  extension. 

Interested  persons  may.  on  or  before 
May  31. 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  Guide. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  heading  of  this  document. 
Received  comments  may  be  seen  in  the 
office  above  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  April  1.  1994, 
Michael  R.  Taylor. 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  94-6267  Filed  4-6-94;  8;45  ami 

BILLING  CODE  4ieO-01-F 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel 

The  meeting  will  be 'closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b{c)(4)  and  552b{c)(6),  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92—463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 


disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  for 
Research  Project  Grant  Application(s) 
(ROl). 

Dates  of  Meeting:  April  14-15,  1994. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Bethesda  Holiday 
Inn,  Bethesda,  Maryland. 

Agenda:  To  evaluate  and  review  grant 
application(s). 

Contact  Person:  Robin  Hill,  Ph.D., 
7550  Wisconsin  Avenue,  room  216, 
Bethesda,  Maryland  20892,  (301)  496- 
9380. 

This  notice  is  being  published  later 
than  the  fifteen  days  prior  to  the 
meeting-due  to  difficulty  of  coordinating 
schedules. 

(Catalog  of  Fedrral  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  March  31,  1994. 
Margery  G.  Gnibb, 

Senior  Committee  Management  Specialist. 
\'IH. 

IFR  Due.  94-8299  Filed  4-6-94;  8:45  am) 

BILUNC  CODE  41W-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-060-03-4 191-03] 

Zortman  Mine  Expansion  Project, 
Phillips  County,  Montana;  Supplement 
to  the  Notice  of  Intent 

AGENCY:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  Supplement  to  the  notice  of 
intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  proposed 
Zortman  Mine  Expansion  Project  in 
Phillips  County,  Montana. 

SUMMARY:  This  notice  supplements  the 
"Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Zortman  Mine 
Expansion  Project.  Montana"  that  the 
Bureau  of  Land  Management  published 
in  the  Federal  Register.  Volume  57.  No. 
230,  page  56588.  November  30, 1992. 

This  supplement  notes  that  the  scope 
of  the  Zortman  Mine  Expansion  EIS  is 
expanded  to  also  include  long-term 
mining  and  reclamation  practices  for  the 
Landusky  Mine  to  correct  existing 
problems  identified  with  acid  rock 
drainage.  The  Landusky  Mine  is  located 
approximately  two  miles  west  of  the 
Zortjnan  Mine  and  is  also  operated  by 
Zortman  Mining,  Inc.  The  Landusky 


Mine  is  located  in  southwestern  Phillips 
County  about  50  miles  south  of  Malta, 
Montana,  near  the  southern  boundary  of 
the  Fort  Belknap  Indian  Reservation. 
Existing  mine  facilities  include  seven 
leach  pads,  four  waste  rock  dumps, 
three  open  pit  mining  areas,  a 
processing  plant  and  associated 
infrastructure  covering  approximately 
815  acres.  The  resulting  combined 
Zortman-Landusky  EIS  will  provide  a 
comprehensive  impacts  analysis  for 
deciding  on  future  mine  expansion  and 
reclamation  requirements  at  both 
operations. 

DATES:  Comments  on  the  change  in 

scope  for  the  Zortman  Mine  Expansion 

EIS  will  be  most  helpful  if  received  by 

May  2,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Haight.  BLM  Project  Coordinator. 

Airport  Road.  P.O.  Box  1160. 

Lewistown.  Montana  59457-1160.  (406) 

538-7461. 

David  L.  Mari. 

District  Manager. 

[FR  Doc.  94-8337  Filed  4-^94;  8:45  ami 

BILLING  CODE  4310-ON-M 


[AK-060-4230-03;  FF-91037] 

Realty  Action:  Recreation  and  Public 
Purpose  (R&PP)  Act  Classification; 
Alaska 

AGENCY:  Bureau  of  Land  Ivlanagement. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands 
have  been  examined  and  found  suitable 
for  classification  for  lease  to  the 
University  of  Alaska  Fairbanks,  Institute 
of  Arctic  Biology  for  the  use  as  a 
research  facility  under  the  provisions  of 
the  Recreation  and  Public  Purpose  Act, 
as  amended  (43  U.S.C.  869  et  seq.). 

T.  9  S..  R.  11  E..  Umiat  Meridian 

Sections  29  and  32.  partial 
Containing  26.84  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  of  these  lands  is 
consistent  with  current  land  use 
planning  for  the  area  and  would  be  in 
the  public  interest. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purpose  Act  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
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right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  AnA\c.  District  Office, 
1150  University  Avenue,  Fairbanks, 
Alaska,  99709. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purpose  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 
District  Manager,  Arctic  District  Office, 
1150  University  Avenue,  Fairbanks, 
Alaska  99709.  ' 

Classification  comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  research 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  research  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  Ln  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  the  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  Man.h  25.  1994. 
Dee  R.  Ritchip, 

Arctic  District  Manager. 

|FR  Do(,.  94-8288  Filed  4-6-94.  8  45  a,T,| 

BILUNG  CODE  4310-^A-U 


[ID-942-04-321A-02] 

Idaho;  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  April  1,  1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines,  and 


meanders  of  the  right  and  left  banks  of 
the  Salmon  River.  th»  subdivision  of 
section  7,  and  the  survey  of  the 
meanders  of  the  left  bank  of  the  Salmon 
River,  Township  20  South,  Range  22 
East,  Boise  Meridian,  Idaho,  Group  No. 
811,  Idaho,  was  accepted  July  23, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  LandManagement. 

AH  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise.  Idaho,  83706. 

Dated:  April  1,  1994. 
Duane  E.  Olsen, 

Chief  Cadcstral  Surveyor  for  Idaho. 

IFR  Doc.  94-8336  Filed  4-6-94;  8  45  am) 

BILLING  CODE  43lfr-GG-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16U.S.C.  1531,  ef 
seq.y. 

PRT-788134 

Applicant.  .Mvaro  Morales.  Denver,  CO. 

The  applicant  requests  a  permit  to 
collect  7  young  female  and  5  adult  male 
Devils  Hole  pupfish  [Cyprinodon 
diabolis)  from  refugium  at  A.sh 
Meadows  National  Wildlife  Refuge,  Nye 
County,  Nevada,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  through  captive-breeding 
research. 

Written  data  or  comments  should  be 
submitted  to  the  Ehrector,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Ariington,  Virginia  22203  and 
must  be  received  by  the  Direc  tor  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  sucJi  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  April  1.  1994. 
Susan  lacobsen. 

Acting  Chief.  Branch  of  Permits.  Office  of 

■Management  AiithontY- 

IFR  D(x:.  94-8272  Filed  4-fr-94;  8:45  ami 

BILUNG  CODE  4310-«5-P 


Aquatic  Nuisance  Species  Task  Force; 
Meeting 

AGENCY:  Department  of  the  Interior.  Fish 
and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  f 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  A  number  of 
subjects  will  be  discussed  during  the 
meeting  including:  Ballast  water 
management  activities/initiatives 
(including  recent  legislation); 
reauthorization  of  ,he  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990;  the  recent 
International  Maritime  Organization 
meeting  in  London,  England;  the  status 
of  the  Intentional  Introductions  Policy 
Review  Report  to  Congress  and  the  ANS 
Program;  and  upcoming  events. 
DATES:  The  ANS  Task  Force  will  meet 
from  9  a.m.  to  1  p.m.  on  Thursday,  April 
28, 1994. 

ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  U.S.  Fish 
and  Wildlife  Building,  room  200,  4401 
N.  Fairfax  Drive,  ^^rlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Sharon  Gross,  ANS  Task  Force 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive, 
Arlington,  VA  22203  at  (703)  35&-1718. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  established  under  the  authoritv  of 
the  Nonindigenous  Aquatic  Nuisant:e 
Prevention  and  Control  Act  of  1990 
(Pub.  L.  101-646,  104  Stat.  4761,  16 
U.S.C.  4701  et  seq..  November  29.  1990). 
Minutes  of  the  meetings  will  be 
maintained  by  the  Coordinator,  Aquatic 
Nuisance  Species  Task  Force,  room  840, 
4401  North  Fairfax  Drive,  Arlington. 
Virginia  22203  and  will  be  available  for 
public  inspection  during  regular 
business  hours.  Monday  through  Friday 
within  30  days  following  the  meeting. 

Dated:  March  31.  1994. 
Noreen  Clough, 

Acting  Assistant  Director.  Fisheries,  Aiting 
Co-Chair.  Aqiiatir  .\uisance  Specins  Task 
Force. 

IFR  Doc.  94-8276  Filed  4-6-94:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Section  5(b)  Application  No.  2] 

Western  Railroads  Agreement 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Withdrawal  of  section  5(h) 
agreement. 

SUMMARY:  The  Executive  Committee  of 
the  Western  Railroad  Traffic  Association 
(WRTA).  hy  letter  filed  March  10, 1994. 
has  asked  to  be  allowed  to  withdraw 
and  cancel  the  WRTA  section  5(b) 
authority  on  file  at  the  Commission.  The 
Committee  indicates  that  WRTA  no 
longer  conducts  any  of  the  discussions 
or  joint  voting  covered  by  49  U.S.C. 
10706.  The  Committee  states  that  WRTA 
"does  not  conduct  any  discussion 
related  to  rates  (including  charges 
between  rail  carriers  and  compensation 
paid  or  received  for  the  use  of  facilities 
and  equipment),  classification,  divisions 
or  rules  related  to  them  or  procedures 
for  joint  consideration,  initiation,  or 
establishment  of  them  under  the 
agreement  approved  in  section  5(b) 
Application  No.  2,  Western  Railroads 
Agreement."  WRTA  added  that.  "[Flor 
the  future,  the  Organization  will  exist 
solely  for  compilation,  publication  and 
other  distribution  of  rates  as  provided 
for  in  section  10706(a)(4)  Paragraph  4." 
DATES:  Anyone  who  has  comments  on 
this  filing  should  submit  them  May  9, 
1994  under  "Section  5(b)  Application 
No.  2  Western  Railroads — Agreement." 
ADDRESSES:  Send  comments  referring  to 
section  5(b)  Application  No.  2,  Western 
Railroads — Agreement  to  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Yates  (202)  927-5296.  [TDD  for  hearing 
impaired:  (202)  927-5721.] 

Decided:  April  1, 1994. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

|FR  Doc.  94-8351  Filed  4-6-94;  8:45  am] 
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[Ex  Parte  No.  290  (Sub  No.  4)] 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Continuance  of  advance  notice 

of  rail  productivity  growth  estimate. 


SUMMARY:  In  Productivity  Adjustment- 
Implementation,  9  I.C.C.2d  1072  (1993), 
the  Interstate  Commerce  Commission 
(ICC)  prescribed  the  use  of  a  5-year 
moving  average  for  measuring  changes 
in  railroad  productivity  used  in 
calculating  the  Rail  Cost  Adjustment 
Factor  (RCAF).  Annually  this  method 
produces  a  productivity  growth  estimate 
from  an  output/input  index.  The  annual 
estimates  are  used,  in  turn,  to  generate 
a  geometric  mean  over  a  moving  five 
year  time  span.  The  resulting  mean 
productivity  factor  is  then  used  to  adjust 
the  RCAF.  Thus,  the  RCAF  (adjusted)  (to 
reflect  changes  in  productivity)  is  the 
product  of  both  the  productivity  factor 
and  the  quarterly  output/input  index. 
Railroad  rates  linked  to  the  RCAF 
cannot  exceed  the  level  of  the  RCAF 
(adjusted)  in  a  given  quarter  if  they  are 
to  retain  their  statutory  imhi unity  to 
challenge. 

EFFECTIVE  DATE:  This  decision  will  be 
effective  on  April  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  E.  Gladieux  or  (202)  927-6219 
Thomas  A.  Schmitz  (202)  927-5720; 
TDD  for  hearing  impaired:  (202)  927- 
5721. 
SUPPLEMENTARY  INFORMATION:  In 

disseminating  the  annual  productivity 
growth  estimate  and  the  new  5-year 
averagp,  the  ICC  has  traditionally 
published  its  calculations  in  a  separate 
Ex  Parte  No.  290  (Sub-No.  4)  decision  in 
advance  of  the  effective  date.  In  a 
decision  served  in  this  docket  on 
December  3, 1993.  we  proposed  to 
eliminate  that  notice  and  requested 
comments  on  its  elimination  would  be 
detrimental  to  the  rail  cost  adjustment 
process. 

Our  proposal  to  streamline  the 
process  by  eliminating  an 
administrative  step  has  been  opposed  by 
the  parties.  Concern  over  mathematical 
errors  appears  to  be  the  major  issue  of 
commentors.  The  Western  Coal  Traffic 
League  (WCTL)  wishes  to  continue 
reviewing  and  verifying  the  productivity 
factor  in  advance  of  its  effectiveness. 

Additionally,  both  the  Association  of 
American  Railroads  (AAR)  and  WCTL 
urge  the  Commission  to  continue 
advance  publication  of  the  productivity 
growth  estimate  and  the  new  5-year 
averagp.  In  their  view,  this  procedure 
encourages  public  dissemination  and 
review  of  these  calculations,  thereby 
affording  interested  parties  an 
opportunity  to  verify  the  data  inputs 
and  to  detect  computational  problems 
before  the  productivity  adjustments  is 
applied  to  the  RCAF.  Both  contend  the 
burden  is  minimal,  and  the  current 
advance  notice  procedure  prevents 
major  expenditures  to  correct  the  RCAF 


if  the  preliminary  calculations  require 
modification. 

After  consideration  of  the  comments, 
we  will  continue  to  give  timely  advance 
notice  of  the  yearly  productivity 
estimate  in  this  proceeding  which  will 
be  published  in  the  Federal  Register  no 
later  than  November  15  in  the  year 
preceding  its  effective  date.  This  will 
give  the  public  ample  time  to  review  the 
calculations  before  the  effective  date. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided;  March  29,  1994. 

By  the  Commission,  Qiairman  McE>onald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Philbin. 

Sidney  L.  Strickland,  [r., 

Secretary. 

[PR  Doc.  94-8350  Filed  4-6-94;  8:45  am] 
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[Docket  No.  AB-167  (Sul>-No.  1138X)] 

Consolidated  Rail  Corp. — 
Abandonment  Exemption — in  Lake 
County.  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon 
approximately  a  0.71-mile  line  of 
railroad  known  as  the  Whiting 
Industrial  Track,  from  approximately 
milepost  448.89±  to  approximately 
milepost  449.60±,  in  East  Chicago,  Lake 
County.  IN. 

Conrail  has  certified  that:  (1)  No  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 
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Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  7, 
1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.293  must  be  filed  by  April  18, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  27,  1994. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Two  Commerce  Square,  2001 
Market  St.,  P.O.  Box  41416, 
Philadelphia,  PA  19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  April  12,  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  March  31, 1994. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-8352  Filed  4-6-94;  8:45  anil 
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'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commissions 
Section  of  Environmenlaj  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exempt  ion.  See 
Exemption  of  Out-of- Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
hinan.  Assist..  4  I.C.C.2d  164  (1987). 

"  The  Commission  will  accept  a  late- Tiled  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Joseph  Paul  Mikalonis,  M.D.;  Denial  of 
Application 

On  January  28. 1994,  the  Deputy 
Assistant  Administrator  of  the  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Joseph  Paul 
Mikalonis,  M.D.  (Respondent),  of  South 
Boston,  Massachusetts,  proposing  to 
deny  his  pending  application  for  a  DEA 
Certificate  of  Registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  based  on 
Respondent's  material  falsification  of 
his  application  for  a  DEA  Certificate  of 
Registration  submitted  on  July  20,  1992. 
In  addition,  the  Order  to  Show  Cause 
alleged  that  Respondent  issued 
anorectic  controlled  substances  as 
appetite  suppressants,  in  violation  of 
applicable  state  law. 

The  Order  to  Show  Cause  was  sent  to 
Respondent  by  registered  mail.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Respondent  and  the  DEA  has  received 
no  response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Respondent 
is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  upon  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that 
Respondent  submitted  an  application 
for  a  DEA  Certificate  of  Registration  on 
July  20,  1992.  Respondent  indicated  on 
such  application  that  he  had  never 
surrendered  a  DEA  Certificate  of 
Registration  for  cause,  when  in  fact,  he 
had  voluntarily  surrendered  his  prior 
DEA  Certificate  of  Registration, 
AM1950371,  for  cause,  on  May  20, 
1992. 

Between  December  1991  and  May 
1992,  Respondent  ajso  issued  numerous 
prescriptions  for  anorectic  controlled 
substances  for  purposes  of  weight 
reduction.  Under  the  laws  of  the 
Commonwealth  of  Massachusetts,  a 
physician  is  prohibited  from  prescribing 
anorectic  controlled  substances  for  these 
purposes.  Although  Respondent 
eventually  admitted  that  the 
prescjiptions  were  issued  for  the 
purpose  of  appetite  suppression,  the 
prescriptions  themselves  indicated  that 
they  were  issued  for  other  medical 
reasons. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 


the  public  interest.  Pursuant  to  21 
U.S.C.  823(f).  "(ijn  determining  the 
public  interest,  the  following  factors 
will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

In  determining  whether  a  registration 
would  be  inconsistent  with  the  public 
interest,  the  Administrator  is  not 
required  to  make  findings  with  respect 
to  each  of  the  factors  listed  above. 
Instead,  the  Administrator  has  the 
discretion  to  give  each  factor  the  weight 
he  deems  appropriate,  dep>ending  upon 
the  facts  and  circumstances  of  each 
case.  See  David  E.  Trawick,  D.D.S.,  53 
FR  5326  (1988). 

In  this  proceeding  factors  two,  four 
and  five  apply.  Factors  two  and  four 
apply  because  Respondent  prescribed 
numerous  anorectic  controlled 
substances  to  patients  for  weight 
reduction  in  violation  of  state  law. 
Furthermore,  Respondent  issued  these 
prescriptions  under  false  pretenses  by 
indicating  on  the  prescriptions  that  they 
were  issued  for  medical  treatment  other 
than  weight  reduction.  Factor  fivt;  is 
established  based  upon  Respondent's 
material  falsification  of  his  application 
for  a  DEA  Certificate  of  Registration, 
dated  July  20,  1992. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Respondent.  Therefore,  the 
Administrator  concludes  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  executed  by  Joseph  Paul 
Mikalonis.  M.D..  on  July  20. 1992,  for  a 
DEA  Certificate  of  Registration  as  a 
practitioner,  be.  and  it  hereby  is,  denied. 
This  order  is  effective  April  7, 1994. 

Dated:  March  31.  1994. 
Thomas  A.  Constantine, 

Administrator. 

|FR  Doc.  94-«287  Filed  4-6-94:  8:45  ami 
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DEPARTMENT  OF  LABOfi 

Office  of  ^e  Secretary 

Bureau  of  Intemationai  tabor  Affairs; 
Nortti  American  Agreement  on  Labor 
Cooperation;  Revised  Notice  of 
Establishment  of  US.  fiationai 
Admtntstrative  Office  and  Procedural 
Guidelines 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Revised  notice  of  establishment 
and  procedural  guidelines. 

SUMMARY:  "Hiis  revised  notice 
announces  certain  modifications  to  the 
notice  of  establishment  of  the  U.S. 
National  Administrative  Office  (Office), 
published  in  the  Federal  Hegister  on 
December  30, 1993,  and  sets  out 
procedural  guidelines  pertaining  to  the 
public  submission,  review,  and 
reporting  process  utilized  by  the  Office. 
The  Office  was  established  on  Januarj  1. 
1994. 

The  revised  notice  also  affmns  that 
the  Office  will  conduct  its  activities  in 
accordance  with  the  cooperative 
princi4>les  upon  which  the  North 
American  Agreement  on  Labor 
Cooperation  (Agreement)  is  based  and 
provides  for  the  office's  significant  role 
in  the  development  and  implementation 
of  the  cooperative  activities  envisioned 
by  the  Parties  to  the  Agreement.  Finally, 
the  revised  notice  sets  out  procedures 
for  inspection  of  public  information  and 
designation  and  treatment  of 
information  submitted  in  confidence. 
EFFECTIVE  DATE:  April  1.  1994. 
FOR  FURTHEH  WFOHMATJON  CONTACT: 
Andrew  Samet,  Associate  IDeputy  Under 
Secretary',  Bureau  of  Intemationai  Labor 
Affairs,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  S- 
2235.  Washington.  DC  20210. 
Telephone:  (202)  219-6043  (this  is  not 
a  toll-free  nimiber). 
SUPPLEMENTARY  INFORMATION:  The 
Agreement  was  signed  by  the  Presidents 
of  the  United  States  of  America  and  of 
the  United  Mexican  States  and  the 
Prime  Minister  of  Canada  on  September 
8.  9. 12.  and  14, 1993.  On  January  1, 
1994  the  Governments  of  the  coimtries 
e.xchanged  notes  providing  for  the  entr>' 
into  force  of  the  Agreement.  See  section 
101fb)(2)  of  Public  Law  103-182.  the 
North  American  Free  Trade  Agreement 
Implementation  Act. 

Article  15(1)  of  the  Agreement 
requires  each  Party  to  establish  a 
National  Administrative  Office  at  the 
federal  government  level  and  notify  the 
other  Parties  of  its  location.  Article  16 
of  the  Agreement  requires  the  Office  to 
pe-f-form  several  functions:  to  serve  as  a 
U.S.  point  of  contact  with  respect  to  the 


Agreement  for  other  U.S.  government 
agencies,  for  the  National 
Administrative  Offices  of  Canada  and 
Mexico,  and  for  the  Secretariat  of  the 
Commission  for  Labor  Cooperation 
established  by  the  Agreement;  to 
provide  publicly  available  information 
about  US.  labor  law  matters  upon 
request  from  the  Secretariat,  the 
Canadian  or  Mexican  National 
Administrative  Office,  or  an  Evaluation 
Commitiee  of  Experts  (ECE)  formed 
under  Articles  23-26  of  the  Agreement 
to  analyze  labor  law  matters;  and  to 
provide  for  the  submission  and  receipt 
of  public  communications  on  labor  law 
matters  in  Canada  and  Mexico  and  the 
review  of  such  matters  by  the  United 
States. 

Article  21  of  the  Agreement  outlines 
procedures  for  National  Administrative 
Offices  to  consult  with  one  another 
about  labor  law  in  the  three  countries, 
its  administration,  or  labor  market 
conditions.  In  such  consultations,  a 
National  Administrative  Office  must 
promptly  provide  to  another  National 
Administrative  Office  publicly  available 
data  or  information,  including:  (a) 
Descriptions  of  laws,  regulations, 
procedures,  policies  or  practices:  (b) 
proposed  changes  to  such  procedures, 
policies  or  practices;  and  (c)  such 
clarifications  and  explanations  related 
to  such  matters,  as  may  assist  the 
consulting  National  Administrative 
Office  to  better  understand  and  respond 
to  the  issues  raised. 

On  December  30.  1993  the 
Department  published  a  notice  of 
establishment  and  request  for 
comments.  58  FR  69410.  The  notice 
announced  the  estabUshment  of  the  U.S. 
National  Administrative  Office,  effective 
January  1, 1994,  discussed  its 
responsibihties,  and  set  out  a  tentative 
framevflDrk  to  be  utilized  in  regard  to  the 
public  submission,  review,  and 
reportijjg  responsibilities  of  the  Office. 
PubUc  comments  and  suggestions  were 
invited  on  procedural  guideUnes  for 
submitting  and  processing  requests  for 
review,  with  the  comment  period 
ending  on  February  15,  1994. 

Two  sets  of  comments  were  timely 
received  from  the  following 
organization: 

— ^The  Industrial  Relations  Committee  of 
the  U.S.  Council  for  Intemationai 
Business  (the  Business  Roundlable's 
Task  Force  on  Human  Resources  and 
Intemationai  Trade  and  Investment 
concurred  in  these  comments,  and 
they  were  also  endorsed  by  the 
intemationai  labor  affairs  group  of  the 
National  Association  of 
Manufacturers);  and 
— ^The  Intemationai  Labor  Rights 
Education  and  Research  Fund. 


The  Department  has  carefully 
reviewed  and  considered  the  comments 
in  revising  the  earlier  notice  and 
developing  the  procedural  guidelines. 
The  revised  notice  is  set  out  below. 

One  year  from  the  date  of  publication 
in  the  Federal  Hegister  of  the  revised 
notice,  the  Department  will  undertake  a 
review  of  the  operation  and  procedures 
of  the  U.S.  National  Administrative 
Office. 

Signed  at  Washington.  IXI.  on  April  1, 
1994. 

Robert  B.  Kaich, 

Secretary  of  Labor. 

Revised  Notice  of  Establishment  of  U.S. 
National  Administrative  Office  and 
Procedural  Guidelines 

Section  A.  Establishment. — 

1.  Effective  January  1,  1994,  there  is 
established,  within  the  Bureau  of 
Intemationai  Labor  Affairs  (ILAB)  of  the 
Department  of  Labor,  the  U.S.  National 
Administrative  Office,  as  required  by 
the  North  American  Agreement  on 
Labor  Cooperation  between  the 
Govemment  of  the  United  States  of 
America,  the  Govemment  of  Canada, 
and  the  Govemment  of  the  United 
Mexican  States. 

2.  The  Secretar>'  of  Labor  shall 
designate  the  Secretary  of  the  Office, 
who  shall  have  expertise  or  experience 
in  labor  matters  or  other  appropriate 
disciplines. 

Section  B.  Definitions. — 

As  used  herein: 

"Agreement"  means  the  North 
American  Agreement  on  Labor 
Cooperation  betwreen  the  Govemment  of 
the  United  States  of  America,  the 
Govemment  of  Canada,  and  the 
Govemment  of  the  United  Mexican 
States  signed  at  Mexico  City, 
Washington,  and  Ottawa  on  September 
8,9, 12,  and  14, 1993; 

"anotlier  Party"  or  "other  Parties" 
means  a  Party  or  Parties  other  than  the 
United  States  of  America; 

"Council"  means  the  Council  of  the 
Commission  for  Labor  Cooperation 
established  under  Article  8  of  the 
Agreement; 

"Evaluation  Committee  of  Experts" 
means  an  Evaluation  Committee  of 
Experts  established  under  Article  23  of 
the  Agreement; 

"labor  law"  means  "labor  law"  as 
defined  in  Article  49  of  the  Agreement; 

"labor  organization"  includes  any 
organization  of  any  kind,  including  such 
local,  national,  and  intemationai 
organizations  or  federations,  in  which 
employees  participate  and  which  exists 
for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning 
grievances,  labor  disputes,  wages,  rates 


of  pay,  hours,  or  other  terms  or 
conditions  of  employment; 

"non-governmental  organization"' 
means  any  scientific,  professional, 
business,  non-profit,  or  public  interest 
organization  or  association  which  is 
neither  affiliated  with,  nor  under  the 
direction  of,  a  government; 

"Office"  means  the  U.S.  National 
Administrative  Office; 

"Party"  means  a  Party  to  the 
Agreement; 

"publicly  available  information" 
means  "publicly  available  information" 
as  defined  in  Article  49  of  the 
Agreement; 

"person"  includes  one  or  more 
individuals,  non-governmental 
organizations,  labor  organizations, 
partnerships,  associations,  corporations, 
or  legal  representatives; 

"Secretariat"  means  the  Secretariat  of 
the  Commission  for  Labor  Cooperation 
established  under  Article  8  of  the 
Agreement;  and 

"Secretary"  means  the  Secretary  of 
the  U.S.  National  Administrative  Office. 

Section  C.  Functions  of  the  Office.— 

1.  The  Office  shall  provide  assistance 
to  the  Secretary  of  Labor  on  all  matters 
concerning  the  Agreement,  including 
the  development  and  implementation  of 
cooperative  activities  under  Article  11, 
as  set  out  in  Section  D. 

2.  The  Office  shall  serve  as  a  point  of 
contact  with  agencies  of  the  United 
States  Government,  the  National 
Administrative  Offices  of  the  other 
Parties,  the  Secretariat,  and  the  Council. 

3.  The  Office  shall  promptly  provide 
publicly  available  information  requested 
by  the  Secretariat  for  reports  and  studies 
under  Article  14  of  the  Agreement,  by 

a  National  Administrative  Office  of 
another  Party,  or  by  an  Evaluation 
Committee  of  Experts. 

4.  The  Office  snail  receive,  accept  for 
review,  and  review  submissions  on 
labor  law  matters  arising  in  the  territory 
of  another  Party,  as  set  out  in  Sections 
F,  G,  and  H. 

5.  The  Office  may.  at  the  discretion  of 
the  Secretary,  initiate  a  review  of  any 
matter  covered  by  the  Agreement. 

6.  The  Office  may  request 
consultations  with  the  National 
Administrative  Office  of  another  Party 
in  relation  to  that  Party's  labor  law,  its 
administration  of  the  law,  or  labor 
market  conditions  in  its  territory,  under 
Article  21(1)  of  the  Agreement;  as  set 
out  in  Article  21(2),  shall  respond  to 
requests  for  consultations  made  by 
another  Party  under  Article  21(1);  and 
shall  participate  in  consultations 
conducted  under  Article  21(3)  as 
appropriate. 

7.  Tne  Office  shall  publish  periodic 
and  special  reports,  as  set  out  in  Section 
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I,  collect  and  maintain  information  on 
labor  law  matters  involving  another 
Party,  and  compile  materials  concerning 
labor  law  legislation  of  another  Party. 

8.  The  Office  shall  consider  the  views 
of  committees  established  under  Article 
17  or  18  of  the  Agreement. 

9.  The  Office  shall  consult  with 
appropriate  entities  of  the  U.S. 
government. 

Section  D.  Cooperation. — 

1.  The  Office  shall  conduct  at  all 
times  its  activities  in  accordance  with 
the  principles  of  cooperation  and 
respect  embodied  in  the  Agreement.  In 
its  dealings  with  the  National 
Administrative  Office  of  the  other 
Parties  and  all  persons,  the  Office  shall 
endeavor  to  the  maximum  extent 
possible  to  resolve  matters  through 
consultation  and  cooperation. 

2.  The  Secretary  shall  consult  with 
the  Secretary  of  the  National 
Administrative  Office  of  the  appropriate 
Party  or  Parties  at  all  states  of  the 
submission  and  review  process  set  out 
in  Sections  G  and  H  in  order  to  obtain 
information  and  resolve  issues  that  may 
arise. 

3.  The  Office  shall  assist  the  Secretary 
of  Labor  in  developing  and 
implementing  cooperative  activities 
under  Article  11  of  the  Agreement, 
which  may  include  seminars,  training 
sessions,  working  groups,  conferences, 
joint  research  projects  (including 
sectoral  studies),  an'^  technical 
assistance,  and  may  be  carried  out 
through  such  other  means  as  the  Parties 
may  agree.  In  deciding  which 
cooperative  activities  should  be 
promoted  by  the  Council  under  Article 

II,  the  Secretary  of  Labor  shall  give  due 
regard  to  the  recommendations  of  the 
Office. 

4.  The  Office  shall  receive  and 
consider  suggestions  for  cooperative 
activities  submitted  by  any  person. 

Section  E.  Information. — 

1.  The  Secretary  shall  maintain  a 
reading  room  where  submissions,  public 
files,  transcripts  of  hearings,  Federal 
Register  notices,  reports,  advisory 
committee  information,  and  other 
public  information  shall  be  available  for 
inspection  during  normal  business 
hours,  subject  to  the  terms  and 
conditions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

2.  Information  submitted  by  a  person 
to  the  Office  in  confidence  shall  be 
treated  as  exempt  from  public 
inspection  if  the  information  meets  the 
requirements  of  5  U.S.C.  552(b).  Each 
person  requesting  such  treatment  shall 
clearly  mark  "submitted  in  confidence" 
on  each  page  or  portion  of  a  page  so 
submitted  and  furnish  an  explanation  as 
to  the  need  for  exemption  from  public 


inspection.  If  the  material  is  not 
accepted  in  confidence  it  will  be 
returned  promptly  to  the  submitter  with 
an  explanation  for  the  action  taken. 

3.  The  Office  shall  be  sensitive  to  the 
needs  of  individuals'  confidentiality 
and  shall  make  every  effort  to  protect 
such  interests. 

Section  F.  Submissions. — 

1.  Any  person  may  file  a  submission 
with  the  Office  regarding  labor  law 
matters  arising  in  the  territory  of 
another  Party.  A  single  copy  is 
satisfactory  for  filing.  Filing  may  be  by 
hand  delivery,  mail  deUvery,  or 
facsimile  transmission. 

2.  The  submission  shall  identify 
clearly  the  person  filing  the  submission 
and  shall  be  signed  and  dated.  It  shall 
state  with  specificity  the  matters  that 
the  submitter  requests  the  Office  to 
consider  and  include  supporting 
information  available  to  the  submitter. 
To  the  fullest  extent  possible,  the 
submission  shall  address  and  explain 
whether: 

(a)  the  matters  complained  of  appear 
to  demonstrate  action  inconsistent  with 
another  Party's  obligations  under  Part  II 
of  the  Agreement; 

(b)  there  has  been  harm  to  the 
submitter  or  other  persons,  and,  if  so,  to 
what  extent; 

(c)  the  matters  complained  of  appear 
to  demonstrate  a  pattern  of  non- 
enforcement  of  labor  law  by  another 
Party; 

(d)  relief  has  been  sought  under  the 
domestic  laws  of  another  Party,  and,  if 
.so,  the  status  of  any  legal  proceedings; 
and 

(e)  the  matters  complained  of  are 
pending  before  an  international  body. 

Section  G.  Acceptance  of 
Submissions. — 

1.  Within  60  days  after  the  filing  of  a 
submission,  the  Secretary  shall 
determine  whether  to  accept  the 
submission  for  review.  The  Secretary 
may  communicate  with  the  submitter 
during  this  period  regarding  any  matter 
relating  to  the  determination. 

2.  In  general,  the  Secretary  shall 
accept  a  submission  for  review  if  it 
raises  issues  relevant  to  labor  law 
matters  in  the  territory  of  another  Party 
and  if  a  review  would  further  the 
objectives  of  the  Agreement. 

3.  The  Secretary  may  decline  to 
accept  a  submission  for  review  if: 

(a)  the  submission  does  not  identify 
clearly  the  person  filing  the  submission, 
is  not  signed  and  dated,  or  is  not 
sufficiently  specific  to  determine  the 
nature  of  the  request  and  permit  an 
appropriate  review; 

(b)  tne  statements  contained  in  the 
submission,  even  if  substantiated, 
would  not  constitute  a  failure  of  another 
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Party  to  comply  with  its  obligations 
under  Part  II  of  the  Agreement: 

(c)  the  statements  contained  in  the 
submission  er  available  information 
demoiKtrates  that  appropriate  pelief  has 
not  been  sought  under  the  domestic 
laws  of  another  Party,  or  that  the  matter 
or  a  related  matter  is  pending  before  an 
international  body;  or 

(d)  the  submission  is  substantiaUy 
similar  to  a  recent  submission  and 
significant,  new  information  has  not 
been  made  available. 

4.  If  the  Secretary  accepts  a 
submission  for  review,  the  Secretary 
shall  publish  promptly  in  the  Federal 
Register  a  notice  of  the  determination. 
a  statement  specifjing  why  review  is 
warranted,  and  the  terms  of  the  review, 
and  notify  promptly  in  WTiting  such 
persons  as  may  be  appropriate. 

5.  If  the  Secretary  aeclines  to  accept 
a  submission  for  review,  the  Secretary 
shall  notify  promptly  in  writing  the 
submitter  and  provide  the  reasons  for 
the  determination. 

Section  H.  Re\'iews  and  Public 
Reports. — 

1.  Following  a  detetraioation  by  the 
Secretary  to  accept  a  submission  for 
review,  the  Office  shall  conduct  such 
further  examination  of  the  submission 
as  may  be  appropriate  to  assist  the 
Office  to  better  understand  and  publicly 
report  on  the  issues  raised.  The  Office 
shall  keep  the  submitter  apprised  of  the 
status  of  the  review. 

2.  Except  for  information  exempt  from 
public  inspection  pursuant  to  Section  E, 
information  relevant  to  the  review  shall 
be  placed  in  a  public  file.  Information 
exempt  from  public  inspection  shall  be 
placed  in  a  separate  file. 

3.  The  Secretary  shall  hold  promptly 
a  hearing  on  the  submission,  unless  the 
Secretary  determines  that  a  hearing 
would  not  be  a  suitable  method  for 
carrying  out  the  Office's  responsibilities 
under  paragraph  1. 

4.  Notioe  of  a  hearing  under  paragraph 
3  shall  be  published  in  the  Federal 
Register  30  days  in  advance.  The  notice 
shall  contain  such  information  as  the 
Secretary  deems  relevant,  including 
information  pertaining  to  requests  to 
present  oral  testimony  and  written 
briefs. 

5.  The  hearing  shall  be  open  to  the 
public.  All  proceedings  shall  be 
conducted  in  English,  with 
simultaneous  translation  provided  as 
the  Secretary  deems  necessary. 

6.  The  bearing  shall  be  conducted  by 
the  Secretary  or  the  Secretary's 
designee,  assisted  by  the  Office  staff  and 
legal  counsel,  as  appropriate.  The  public 
file  shall  be  made  part  of  the  hearing 
record  at  the  commencement  of  the 
bt'aring. 


7.  The  Secretary  of  the  National 
AdminiArative  Office  of  another  Party, 
or  such  Secretary's  designee,  may 
participate  in  the  hearing. 

8.  Within  120  days  of  the  acceptance 
of  a  submission  for  review,  unless 
circumstances  require  an  extension  of 
time  of  up  to  60  additional  days,  the 
Secretary  shall  issues  public  report, 
which  shall  include  a  summary  of  the 
proceedings  and  any  findings  and 
recommendations. 

Section  I.  Recommendations  to  the 
Secretary  of  Labor. — 

1.  If,  after  consultations  under  Article 
21  of  the  Agreement,  the  Secretary 
determines  that  the  matter  has  not  been 
resolved  satisfactorily,  the  Secretary 
shall  recommend  that  the  Secretary  of 
Labor  request  consultations  at  the 
ministerial  level  under  Article  22  of  the 
Agreement. 

2.  If,  following  ministerial 
consultations  under  Article  22  of  the 
Agreement,  the  Secretary  determines 
that  the  matter  has  not  been  resolved 
satisfactorily  and  is  within  the  scope  of 
Article  23  of  the  Agreement,  the 
Secretary-  shall  recommend  that  the 
Secretary  of  Labor  request  that  an 
Evaluation  Committee  of  Experts  be 
established  under  Article  23. 

3.  If,  following  presentation  of  a  final 
Evaluation  Committee  of  Experts  report 
under  Article  26(1)  of  the  Agreement, 
the  Secretary  determines  that  the  matter 
has  not  been  resolved  satisfactorily,  the 
Secretary'  shall  provide 
recommendations  to  the  Secretary  of 
Labor  regarding  pursuit  of  dispute 
resolution  under  Part  Five  of  the 
Agreement.  Before  making  such 
recommendations,  the  Secretary  shall 
consult  with  appropriate  entities  of  the 
U.S.  government. 

Section  J.  Periodic  and  Special 
Reports. — 

1.  The  Office  shall  publish  armually  a 
list  of  submissions  on  labor  law  matters, 
including  a  summary  of  the  disposition 
of  the  submissions. 

2.  The  Office  shall  obtain  the  lists  of 
public  communications  on  labor  law 
matters  published  by  the  National 
Administrative  Offices  of  the  other 
Parties  under  Article  16(3)  of  the 
Agreement  and  make  such  lists 
available  at  the  Office's  reading  room. 

3.  The  Office  may  publish  special 
reports  on  any  topic  under  its  purview 
on  its  own  initiative,  or  upon  request 
from  the  Secretary  of  Labor,  including 
reviews  of  the  effectiveness  of  labor  law 
enforcement  in  the  territories  of  the 
other  Parties. 

|FR  Doc.  94-6297  Filed  4-6-94:  6:45  am] 
BIUJN6  CODE  4»tfr-aB-« 


Employment  and  Training 
Administration 

rTA-W-29,210] 

Aluminum  Company  of  America, 
Lafayette,  IN;  Negative  Determination 
on  Reconsideration 

On  March  22,  1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  This  notice 
will  soon  be  published  in  the  Federal 
Register. 

The  application  for  reconsideration 
states  that  the  Department's  sur\'ey  was 
inadequate  in  that  only  the  hard  alloy 
customers  were  sur\'eyed,  not  the  soft 
alloy  customers.  It  was  also  stated  that 
(1)  the  Russians  were  damping  large 
amounts  of  aluminum  in  the  open 
market  and  that  (2)  workers  at  two  other 
Alcoa  locations  were  certified  for 
TAA — Newburgh,  Indiana  and 
Wenatchee,  Washington. 

Investigation  findings  show  that  the 
workers  produce  both  hard  and  soft 
aluminum  extrusions  and  tubes. 

Other  investigation  findings  show  that 
in  1993  Lafayette  exited  the  commercial 
extrusion  fsoft  alloy)  business  because 
of  non-trade  reasons. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  This  test  is  generally 
demonstrated  through  a  survey  of  the 
workers;  firm'  major  declining 
customers.  The  Department's  sur\'ey 
showed  that  none  of  the  respondents 
reported  purchasing  imports  in  the 
relevant  period. 

On  reconsideration,  the  Department 
obtained  the  ma)or  declining  customers 
of  soft  aluminum  alloy  extrusions.  The 
customers  accounted  for  over  half  of  the 
1993  sales  decline  of  all  aluminum 
extrusions.  The  Department  sun-ey  on 
reconsideration  found  that  the 
respondents  did  not  import  soft  alloy 
extrusion  during  the  relevant  period  but 
transferred  their  business  from  Alcoa  to 
other  domestic  producers. 

Other  findings  on  reconsideration 
show  that  Alcoa's  Lafayette  ingot 
production  was  used  internally  for  the 
production  of  extrusions  and  tubes  at 
Lafayette.  Lafayette  did  not  use 
imjx)rted  aluminum  ingots.  Lafayette's 
ingot  production  decreased  in  1993 
because  the  compyany  exited  the  soft 
alloy  extrusnon  business. 

Workers  at  Alcoa's  Ne\\burgh, 
Indiana  (TA-W-28,848)  and  Wenatchee. 
Washington  (TA-W-28,882)  produced 
aluminum  ingots  as  the  finished  article 
and  were  certified  for  TAA  because  thev 
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met  all  the  worker  group  requirements 
in  the  period  relevant  to  their  petitions. 

Conclusion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  the  Aluminum 
Company  of  America  in  Lafayette, 
Indiana. 

Signed  at  Wjishington,  DC.  this  29th  day  of 
March  1994. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  S- 
Actuorial  Service.  Unemployment  tnsunince 
Service. 

|FR  Doc.  94-8295  Filed  4-6-94:  8:45  am] 

BILLING  CODE  4510-30-M 


Determfnations  Regardmg  Eligibirity 
To  App»y  for  Worker  Ad|ustment 
Assistance  and  NAFTA  Transitionat 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinati(»s  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-WJ  issued 
during  the  period  of  March.  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  T^at  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  [3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-29.405:  Genera]  Motors  Corp.. 

Inland  Fisher  Guide  Div..  Syracuse, 

NY 
TA-W-29.443;  Posner  Laboratories. 

South  Plainfield.  XJ 


TA-W-29.437;  Philips  Technologies. 

Airpax  Protector  Grovp.  Frederick 

MD 
TA-W-29.449:  Hruhetz  Oil  Co.. 

Westbrook.  TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-29.501 ;  Denim  Finishers. 
Middlesboro,  KY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.454:  Anchor  Motor  Freight. 
Inc  .  Champlain.  XY 
The  workers"  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.469;  Thomas  Cook  Travel 
Money  Services,  Princeton.  Nf 
The  workers'  firm  does  not  pwoduce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-\V-29J99:  Control  Techniques 
(USA).  Inc.  (E.C.S.).  Fairmont.  WV 
The  predominate  reason  for  the 
layoffs  and  closure  of  the  subject  facility 
was  a  decision  by  the  parent  company 
to  consolidate  production  from  the 
Fairmont  location  to  another  domestic 
affiliated  facility. 

Affirmative  DeterminatkHis  for  Worker 
Adiustmenl  Assistance 

TA-W-29.494;  AileenS.  South  Hill.  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  afler  February 
2.  1993. 

TA-\V-29.485;  Londontown  Corp. 
(London  Fngj,  Hancock.  MD 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
12.  1993. 

TA-\\'-29.384;  ReyTTolds  Metals  Co.. 
Troutdale.  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
30. 1993. 

TA-W-29,478;  Parkway  Fabricators. 
South  Amboy.  Nf 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
18,  1992. 

TA-W-29.37J  and  TA-W-29.J71A; 
Sebago.  Inc..  Westbrook.  ME  and 
Bridgton,  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
16.  1992. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 


Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  vnth  Section 
250(a)  Subchapter  D,  Chapter  2, Title  11, 
of  the  Trade  Act  as  amended,  the 
Depiartment  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  Februarv, 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certificati«m  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment' 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports  , 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-W029;  Wundies 

Enterprises,  Inc..  Wiliiamsport.  PA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
subject  firm  to  Canada  or  Mexico  during 
the  relevant  period. 

Workers  layoffs  at  the  Wiliiamsport 
facility  occurred  as  a  result  of  the 
company  increasing  its  imports  of 
articles  similar  to  those  produced  at  the 
subject  plant;  these  imports,  however, 
were  not  sourced  in  Mexico  or  Canada. 
Workers  at  the  subject  firm  were 
certified  as  eligible  to  apply  for  trade 
adjustment  assistance  on  January  13, 
1994  (TA-W-29,274)  on  the  basis  of 
increased  company  imports. 
NAFTA-TAA-O0046:  Sears  Logistics 
Services.  Iik..  Philadelphia.  PA 

The  investigation  revealed  that 
workers  of  the  subject  firm  do  not 
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produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA~TAA-00027:  ACI  America.  Inc. 

(Currently  V\T  America,  Inc.),  DBA 

Glasscraft,  Memphis,  TN 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
Section  506  (b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 
NAFTA-TAA-00031:  Bus  Industries  of 

America,  Inc.,  Oriskany,  NY 
The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  have  not 
been  met.  There  was  no  shift  of 
production  by  the  subject  firm  to 
Canada  or  Mexico,  and  increased 
imports  from  Canada  or  Mexico  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  firm.  Further, 
as  a  result  of  the  Department's  denial  for 
NAFTA-TAA,  an  investigation  is  being 
immediately  instituted  for  trade 
adjustment  assistance  under  Section  221 
of  the  Trade  Act.  The  number  assigned 
for  this  trade  adjustment  assistance 
investigation  is  TA-VV-29.680. 
NAFTA-TAA-00028;  McCreary  Roofing 

Co.,  Erie,  PA 
The  investigation  revealed  that 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Ad  of  1974. 
NAFTA-TAA-00033:  FisherPrire.  Inc  . 

East  Aurora,  NY 
The  investigation  revealed  that 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 

Affirmative  Determination  NAFT.^- 
TAA 

NAFTA-TAA-00030;  Dee  Fashions. 
Inc.,  Centralia,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
8,  1993. 

An  investigation  is  currently  in 
process  for  trade  adjustment  assistance 
under  section  221  of  the  Trade  Act  The 
number  assigned  for  th:s  trade 


adjustment  assistance  investigation  is 
TA-\V-29,536. 

NAFTA-TAA-00034;  Bolls  Boyce 
dndustries,  Fenanti-Packard 
uransformers.  Inc.,  Dunkirk,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
8,  1993. 

NAFTA-TAA-00026:  Gandalf  Systems 
Corp..  Cherry  Hill.  N} 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
8,  1993.  The  foregoing  determination 
does  not  apply  to  workers  engaged  in 
regional  sales. 

An  investigation  is  currently  in 
process  for  trade  adjustment  assistance 
under  section  221  of  the  Trade  Act.  The 
number  assigned  for  this  trade 
adjustment  assistance  investigation  is 
TA-VV-29,450. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March, 
1994.  Copies  of  these  determinations  are 
available-for  inspection  in  room  C— 4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NVV.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  March  29. 1994 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  .adjustment 

Assistance. 

IFR  Doc.  94-8296  filerl  4-6-94;  845  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-022)] 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGSNCY:  National  Aeronautics  and 
Space  Administration. 
ACtiON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92—463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forth<:oming  meeting  of  the 

NAC,  Aeronautics  Advisory  Committee 

Task  Force  on  .Advanced  Manufacturing 

Technology. 

DATES:  May  10.  1994,  9  a.m.  to  5  p.m.; 

and  May  11,  1994,  9  a.m.  to  5  p.m. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  room  6H46-A, 

300  E  Street.  SW.,  VV,ishington,  DC 

20546. 

FOn  FURTHER  INFORMATION  CONTACT: 

Mr  Steve  Moran.  Office  of  Aeronautics. 


National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546 

202/358-4648. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows. 

— Administration  Technology. 
— Existing  Government  Programs. 

Dated:  April!,  1994. 
Danalee  Green, 

Chief.  Management  Controls  Office. 
IFR  Doc.  94-8321  Filed  4-6-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Class  exemption  for  reports 
concerning  possible  non-routine  generic 
problems. 

3.  The  form  number  if  applicable.  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant  and 
materials  licensees  and  applicants. 

6.  An  estimate  of  the  number  of 
responses:  217. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  68,500  (316 
hours  per  respondent). 

8.  An  indication  of  whether  section 
3504(h},  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  emergency  non- 
routine  generic  problems  which  would 
require  prompt  action  to  preclude 
potential  threats  to  public  health  and 
safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  Lower  Level,  Washington, 
DC  20555. 


Comrt;ents  and  questions  should  be 
direrttid  to  the  0MB  reviewer:  Trcv 
Hillier.  Qffux'  of  Information  and 
Regulatory  Affairs  (3150-0012).  NEOB- 
3019.  Olfice  of  Management  and  Rudgot, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brtnda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  B^tht.sda.  Marvland,  this  2U\.h  dav 
of  March  1994. 

For  the  Nuclear  Rt^ulafory  C.jrrn-.ission. 
G«rald  F.  Cranford, 

Designated  Senior  Official  for  Infons.ation 
Fe&oiirves  Xtanagemerrt. 

(FK  Dnc.  94-8116  Filed  4-6-^.  8  4.->  .iml 
BtLUNG  CODE  75S0-Ct-M 
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[Docket  No.  40-3433] 

AtJas  Corp.;  Receipt  ot  Application  To 
Amend  Source  Materiaf  License  No. 
SUA-917  by  AJIas  Corp. 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Gommis.<;ir,n  has 
ret;eived.  is  reviewing  and  is  ofier.ng  an 
opportunity  for  a  hearing  on  an 
application  from  Atlas  Corporation  to 
amend  Source  Material  License  No. 
SUA-917. 

In  general,  the  submittals  referenced 
below  propose  to  modify  License 
Condition  41  by  providing  a  revision  of 
the  1982  approved  reclamation  plan  for 
the  mill  failings.  As  in  the  original 
reclamation  plan,  the  prof>osed  plan 
calls  for  reclamation  of  the  tailings 
impoundn>ent  in  place,  covering  the 
tailings  with  a  soil  cover  to  reduce 
radon  emanation,  and  flattening  the 
embankment  side  slopes  to  10 
horizontal  to  3  vertical  (10H:3V)  cr  less. 
In  addition,  the  license  amendment 
application  proposesthe  following 
modifications  of  the  previous  plan: 

1.  ^s  moans  of  promoting  surface  water 
drainage,  the  original  domed  top 
configarafion  would  be  changt-d  to  a  fvstein 
of  ch^innels.  Three  collection  ditches  would 
raergp  to  form  a  larger  drainage  crianne! 
which  would  convey  flood  runoft  fiom  the 
reclaimed  tailings  surface  into  Moab  Wash 

2.  The  soil  cover  thickness  for  radon 
attenuation  purposes  would  be  reduced 
based  on  an  increase  m  the  ailowablo  radon 
emanation  rate. 

3.  The  erosion  protection  cover  design 
would  be  mollified.  The  top  of  the  tailings 
impoundment  would  be  ccvered  with  a  layer 
of  compacted  rock  and  soil,  and  the 
embankment  side  slopes  would  tic  covered 
with  rock  native  to  the  region. 

4.  Moab  Wash  would  be  reconfigured  and 
designed  to  contain  the  Probable  Maximum 
Flood,  and  convey  flood  flows  into  the 
(jiKirado  River  east  of  the  tailings  pile.  On 
tl.r  southwest  side  of  the  tailings 
embankment,  another  drainage  channel 


would  divert  runoff  from  the  natural 
sandstone  bluffs  southwest  of  the  channel. 

The  licensee's  proposal,  currently 
under  review,  was  first  proposed  to  the 
NRC  bv  a  letter  dated  August  2,  1988, 
and  has  been  modified  by  submittals 
dated  [anuarv  17,  1989.  June  4,  1992. 
April  M,  1993,  and  April  23,  1993. 
AddJional  information  has  been 
re^yuested  from  the  licensee  by  NRC 
letters  dated  October  8.  19<53,  Nc.ember 
29,  1993,  and  January'  3.  1994. 
Responses  to  these  letters  may  result  in 
futher  mcdilications  to  the  reclamation 
plan. 

For  Further  Information  Contact; 
Aiian  T.  Mullins,  Uranium  Recovery 
Brcnch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
U.S.  Nuclear  Regulatory  Commission. 
Washinglon.  DC  20555'  (301)  504-2578. 

Availability  of  Amplication 

Atlas  Corporation's  application  would 
revise  source  material  license  SUA-917. 
The  application,  with  the  revisions 
thereto,  describes  the  proposed 
modifications  to  the  reclamation  plan, 
and  is  being  made  available  for  public 
inspection  at  the  Commission's  Public 
Document  room  at  2120  L  Street.  NW. 
(Lower  Level).  Washington,  DC  20555. 

Opportunity  for  Hearing 

The  licensee  and  any  person  whose 
interest  may  be  affected  by  the  issuance 
of  a  license  amendment  covering  the 
proposal  may  file  a  i^uest  for  hearing. 
A  request  for  hearing  must  be  Died  with 
the  Office  of  the  Secretary.  U.S.  Nuclear 
Regulaton,- Commission.  Washington, 
DC  20555'.  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Regisler.  must  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North,  1 1555  Rockville 
Pike,  Rockville,  MD  20852);  must  be 
served  on  the  licensee  (Atlas 
Corporation.  370  Seventeenth  Street, 
suite  3150,  Denver,  Colorado  80202); 
and  must  comply  with  the  requirements 
set  forth  ia  the  Commission's 
regulations.  10  CFR  2.105  and  2.714. 
The  request  for  hearing  must  set  forth 
with  particularity  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  request  should  be 
granted,  with  particular  reference  to  the 
following  factors: 

1  The  nature  of  the  petitioner's  right, 
under  the  Act,  to  be  made  a  party  to  the 
proceeding: 

2.  The  nature  and  extent  of  the  petitioner's 
property,  fmanciai  or  other  interest  in  the 
proceeding;  and 


3.  The  possible  effect,  or  the  petitioner's 
interest,  of  any  order  which  may  be  entered 
in  the  proceeding. 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  cf  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  Ma.-^land,  this  31  sf  day 
of  March,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  ).  Holoiiich. 

Acting  Chief.  Uranium  Recovery  Branch, 
Division  ofLow-le^ei  Waste  Management  and 
Decommissioning,  Office  of  Saciear  Materials 
Safety  and  Safeguards.  \RC. 
[PR  Doc.  94-8315  Filed  4-6-94;  8:45  a-m] 
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[Docket  No.  50-463] 

Ufrton  Etectric  Co.;  WJthdrawal  of 
AppWcation  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Com.mission)  has 
granted  the  request  of  Union  Electric 
Company  (the  licensee)  to  withdraw  its 
December  11. 1990,  application  for  a 
proposed  amendment  to  Facihty 
Operating  License  No.  NPF-30  for  the 
Callaway  Plant,  Unit  No.  1.  located  in 
Callaway  County.  Ntissouri. 

The  proposed  amendment  would 
have  revised  llie  Technical  Specification 
Section  3/4.6.2.3  by  deleting 
surveillance  requirements  to  verify 
cooling  water  flow  rales  to  the 
containment  coolers. 

The  Commission  had  previously 
issued  a  notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  September  4, 
1991  (56  FR  43815).  However,  by  letter 
dated  March  25,  1964,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  thi« 
action,  see  the  application  for 
amendment  dated  December  11.  1990, 
and  the  licensee's  letter  dated  .March  25. 
1994.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  tor  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the 
Callaway  County  F*ublic  Library,  710 
Court  Street,  Fulton,  Missouri  65251. 

Dated  at  Rockville.  KtarvLand.  this  30lh  dav 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 

L.  Raynard  Wharton, 

Project  Manager.  Project  Directorate  111-3. 
Division  of  Peoctor  Projects— 4II/I\'/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-a314  Filed  4-6-»4;  8  45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33843;  File  No.  SR-CBOE- 
94-04] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Listing  Criteria  for 
Certain  Hybrid  Securities 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  25. 1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  establish  specific  listing  criteria  for 
certain  hybrid  securities.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  certain  of  the 
Exchange's  rules  to  permit  the  Exchange 
to  list  and  trade  the  following  securities: 

1.  Contingent  Value  Rights 

The  Exchange  is  proposing  to  add  rule 
31.5.H.  to  its  rules  to  establish  specific 
listing  criteria  for  contingent  value 
rights  ("CVRs").  CVRs  are  unsecured 
obligations  providing  for  a  possible  cash 
payment  at  maturity  based  on  the  value 


of  an  equity  security  issued  by  an 
affiliate  of  the  issuer  of  the  CVRs 
("related  security").  At  maturity,  the 
holder  of  a  CVR  would  be  entitled  to  a 
cash  payment  at  maturity  if  the  market 
price  of  the  related  security  is  lower 
than  a  predetermined  target  price.  If  the 
market  price  of  the  related  security 
equals  or  exceeds  the  target  price,  the 
holder  of  the  CVR  would  not  be  entitled 
to  receive  such  a  cash  payment. 

Under  proposed  rule  31. 5. H..  a  CVR 
would  be  eligible  for  listing  if: 

(1)  The  issuer  satisfies  the  net  worth 
and  earnings  requirements  set  forth  in 
Exchange  Rule  3 1.5. A.; 

(2)  The  issuer  has  assets  in  excess  of 
SIOQ  million; 

(3)  There  is  a  minimum  public 
distribution  of  600.000  CVRs; 

(4)  There  is  a  minimum  of  1,200 
public  holders  of  the  CVRs; 

(5)  The  aggregate  market  value  of  the 
CVRs  equals  or  exceeds  $18  million; 
and 

(6)  The  CVRs  have  an  original  term  to 
maturity  of  at  least  one  year.  In  the 
alternative,  a  CVR  would  be  eligible  for 
listing  if  it  meets  the  minimum 
standards  as  established  by  another 
national  securities  exchange. 

2.  Equity-Linked  Notes 

The  Exchange  is  proposing  to  add  rule 
31.5.1.  to  its  rules  to  establish  specific 
listing  criteria  for  equity-linked  notes 
("ELNs").  ELNs  are  intermediate-term, 
non-convertible  hybrid  instruments 
whose  value  is  based,  in  part,  on  the 
performance  of  a  highly  capitalized, 
actively  traded  U.S.  common  stock  or 
foreign  security  that  is  traded  in  the  U.S. 
in  the  form  of  American  Depositary 
Receipts  ("ADRs"),  ordinary  shares  or 
otherwise.  Under  proposed  rule  31.5.1., 
the  issuer  of  ELNs  must  satisfy  the 
earnings  requirements  set  forth  in 
Exchange  Rule  31.5.A.  and  must  have  a 
minimum  tangible  net  worth  of  $150 
million.  In  addition,  although  the 
Exchange  does  not  believe  that  ELNs 
will  have  any  impact  on  the  market  for 
the  underlying  linked  stock,  ELNs  listed 
for  trading  on  the  Exchange  also  must 
satisfy  the  following  criteria: 

(1)  An  ELN  must  have  an  original 
term  to  maturity  of  not  less  than  two 
and  not  more  than  seven  years; 

(2)  The  total  original  issue  price  of  an 
ELN  (when  combined  with  all  of  the 
ELNs  issued  by  the  issuer  which  are 
listed  on  a  national  securities  exchange 
or  tiaded  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  system 
("NASDAQ"))  cannot  exceed  25  percent 
of  the  issuer's  tangible  net  worth  at  the 
time  of  issuance; 


(3)  The  underlying  stock  must  be 
listed  for  trading  on  a  national  securities 
exchange  or  traded  through  the  facilities 
of  NASDAQ; 

(4)  The  issuer  of  the  underlying  stock 
either  must  be  subject  to  the  reporting 
requirements  set  forth  in  section  13  of 
the  Act  or  exempt  from  such 
requirements  pursuant  to  SEC  rule 
12g3-2(b); 

(5)  The  issuer  of  the  underlying  stock 
must  have  either  (x)  a  minimum  market 
capitalization  of  $3  billion  and  trading 
volume  in  the  underlying  stock  during 
the  12-month  period  preceding  the 
listing  of  the  ELNs  must  have  been  at 
least  2.5  million  shares,  or  (y)  a 
minimum  market  capitalization  of  $1.5 
billion  and  trading  volume  in  the 
underlying  stock  during  the  12-month 
period  preceding  the  listing  of  the  ELNs 
has  been  at  least  20  million  shares; 

(6)  The  amount  of  stock  underlying  an 
ELN  cannot  exceed  five  percent  of  the 
total  amount  of  outstanding  common 
shares  of  such  stock;  and 

(7)  If  the  stock  underlying  an  ELN  is 
a  foreign  stock  that  is  traded  in  the  U.S. 
market,  then  either  (x)  the  Exchange 
must  have  in  place  a  market  information 
sharing  agreement  with  the  primary 
exchange  on  which  the  foreign  stock  is 
traded,  or  (y)  the  combined  U.S.  trading 
volume  of  the  foreign  stock  and  other 
related  securities  >  must  represent  (on  a 
share  equivalent  basis  with  respect  to 
ADRs)  at  least  50%  of  the  combined 
worldwide  trading  volume  in  the 
foreign  stock  and  other  related  securities 
over  the  three  month  period  preceding 
the  date  of  selection  of  the  ELNs  for 
listing.  Prior  to  listing  ELNs  for  trading, 
the  Exchange  will  distribute  a  circular 
providing  guidance  regarding  member 
firm  compliance  responsibilities  when 
handling  transactions  in  ELNs. 

3.  Paired  Securities 

The  Exchange  is  also  proposing  to  add 
rule  31. 5. J.  to  its  rules  to  set  forth 
specific  listing  criteria  for  "paired 
securities."  Under  proposed  rule  31.5.).. 
the  term  "paired  securities"  would  be 
defined  as  securities  which  may  be 
transferred  and  traded  only  iri 
combination  with  one  another  as  a 
single  economic  unit.  Under  the 
proposed  rule,  the  issuers  of  the  paired 
securities  would  be  required  to  satisfy 
the  size  and  earnings  criteria  set  forth  in 
Exchange  Rule  31.5.A.  on  an  aggregate 
basis.  In  the  event  the  pairing  agreement 
between  the  issuers  of  the  paired 
securities  is  terminated,  each  issuer  and 


'  Related  securities  include  any  ADRs  ovcrlving 
the  foreign  stock,  other  classes  of  common  stock 
related  to  the  foreign  stock,  and  any  ADRs  overlvirs 
such  other  stock. 
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each  security  would  be  required  to 
satisfy  the  Exchange's  continuing  listing 
guidelines  on  an  individual  basis  in 
order  for  the  security  to  remain  listed 
for  trading  on  the  Exchange. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  writh  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  in  that  it  perfects  the 
mechanism  of  a  free  and  open  market  by 
expanding  the  types  of  securities  that 
may  be  listed  for  trading  on  the 
Exchange. 

(B)  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Beceived  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 
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Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  fifing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-04  and  should  be 
submitted  by  April  28, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-8281  Filed  4-6-94;  8:45  am] 

BILUNQ  CODE  8010-01-M 


[Release  No.  34-33839;  File  No.  SR-NASD- 
94-17] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board -^ 
Service  Through  June  1, 1994 

March  31. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  24, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  cnange 
from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1,  1990.  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19. 
as  amended. I  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
MarketsM  nor  on  a  primary  national 
securities  exchange  (collectively 


referred  to  as  "OTC  Equities"). 2 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
Level  Va  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  cany  OTCBB  Service 
data.  The  Service  is  currently  operating 
under  interim  approval  that  expires  on 
April  1,  1994.3 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  rule  19b-4  thereunder,  to 
obtain  authorization  for  an  interim 
extension  of  the  Ser\'ice  through  June  1, 
1994.  During  this  interval,  there  will  be 
no  material  change  in  the  OTCBB 
Service's  operational  features,  absent 
Commission  approval  of  a 
corresponding  rule  19b-4  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.  For  the  month  ending  February 
28,  1993.  the  Service  reflected  the 


2 17  CFR  200.3O-3(a)(12)  (1993]. 
'  Securities  Exchange  Act  Release  No.  27975  (May 
1.  1990).  55  FR  19124  (May  8.  1990). 


^Certain  securities  listed  on  a  regional  exchange 
may  now  be  eligible  for  OTCBB  qiiotatioru. 
Specincally.  on  January  24.  199-J.  the  Commission 
approved  an  NASD  proposal  to  expand  the  universe 
of  securities  eligible  for  quotation  in  the  OTC 
Bulletin  Board  to  include  securities  which: 

(1)  Are  listed  on  one  or  more  regional  stock 
exchanges;  and 

(2)  Do  not  meet  the  requirements  for 
dissemination  of  transaction  reports  through  the 
facilities  of  the  Consolidated  Tape  ("non-Tape  B 
securities").  Securities  Exchange  Act  Release  No. 
33507  (January  24.  1994)  (order  approving  File  No. 
SR-NASI>-93-24). 

J  Securities  Exchange  Act  Release  No.  33522 
(January  26.  1994)  59  FR  4733  (February  1.  1994). 
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market  making  positicHis  of  384  NASD 
member  firms  displaying  quotations/ 
indications  of  interest  in  approximately 
4,182  OT     equities. 

During  the  proposed  extension,     ' 
foreign  securities  and  American 
Depositan.'  Receipts  (collectivtly. 
"foreign/AOR  issues")  will  remain 
subject  to  the  twice-dailv,  update 
limitation  that  traces  hack  to  the 
Commission's  original  approval  of  the 
OTXZBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  start-up  of  the 
Service  in  1990,  the  N.\SD  irnpiemented 
a  filing  requirement  (under  Section  4  of 
the  Schedule  H  to  the  NASD  By-Laws) 
and  review  procedures  to  verify  member 
firms'  compliance  with  rule  15c2-n 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  oversight  of  broker- 
dealers'  market  making  in  OTC  Equities. 
The  NASi^  also  expects  to  work  closely 
with  the  Commission  staff  in  developing 
further  enhancements  to  the  Service  to 
fulfill  the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990.  particularly  section  17B  of  the 
Act."  The  NASD  notes  that 
implementation  of  the  Reform  Act 
entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
"penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a){l),  15A(b)  (6)  and  (11).  and 
section  17B  of  the  Act.  Section  nA(a)(l) 
sets  forth  the  Congressional  findings 
and  polic"   ^oals  respecting  operational 
enhancenic.its  to  the  securities  markets. 
Basically,  the  Congress  found  that  new 
data  processing  and  communications 
tef:hniqu(  s  should  be  applied  to 
improve  ihe  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)(6)  requires,  inter  alia. 
that  the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 


■•On  November  24.  15S2.  the  N.VSU  flifd  an 
appi'cafion  wjjh  ihe  Commission  for  interim 
d(=«ignar;on  of  the  Servife  as  an  autocvirpd 
quotolion  system  pursuant  to  section  17B(b'  of  t.he 
.\rA  On  i>cember  iO,  1992.  the  Corami^slon 
Kra.nted  "Quaiijying  EJectronic  Quotrtiion  Sv«ten" 
sia'us  for  the  Serv'ite  for  purf.ioses  of  certain  ppr.nv 
stock  .rules  tr.al  became  effective  on  innudrv  l.  1993 
The  UTCBB  will  retain  us  QEQ.S  siatis  tor  the  term 
ff  the  proposed  extension. 


securities  transactions,  and  protect 
public  investors.  Subsection  (11) 
theteunder  authorizes  the  NASD  to 
adc^t  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
dis3en>inating  quotations.  Finnllv. 
section  178  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  N.\SD  believes  that  extension  of 
the  Service  through  June  1,  1994  is  fully 
consistent  wiih  the  foregoing  provisions 
of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
Otherwise,  the  NASD  will  be  required  to 
suspend  operation  of  the  Ser\ice 
pending  Commission  action  on  the 
proposed  extension. 

Trie  NASD  believes  that  accelerated 
approval  is  appropriate  to  e  ^sure 
continuity  in  the  Service  s  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  required  in  File 
No.  SR-NASE^-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  4,182 
O TC  Equities  and  the  widespread 
dissemination  of  quotation  information 
on  these  set:urities.  The  Service's 
operation  also  expedites  price  dis<;overy 
and  facilitates  the  execution  of  customer 
orders  at  the  best  available  price.  From 
a  regulatory  standpoint,  the  NASD's 
cap  ure  of  quotation  data  from 
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participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  Schedule  H  to  the  NASD 
By-Laws. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretan.',  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscm,  other  than 
those  that  may  be  withhhekl  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  shouJd  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  28,  1994. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and,  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  mles  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderiy  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customers'  orders  at  best 
available  price.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  NASD's  surveillance  of  its 
members  trading  in  OTC  Equities  that 
are  eligible  and  quoted  in  the  Service, 
and  in  non-Tape  B  .set.iirities  that  are 
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listed  on  regional  exchanges  and  quoted 
in  the  OTCBB  by  NASD  members. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  for  an  interim  period  through 
June  1,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(,i)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFK  Dv)c.  94-8278  Filed  4-6-94:  8:45  am] 

BILLING  CODE  801(M)1-M 


[Release  No.  34-33844;  File  No.  SR-NYSE- 
94-11] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Resolutions  of  the 
Exchange  Board  of  Directors 
Authorizing  the  Exchange  To  Provide 
Information  Concerning  Pending 
Formal  Exchange  Disciplinary 
Proceedings  to  the  Central 
Registration  Depository  for  Disclosure 
to'the  Public 

March  31.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  March  17, 
1994,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "E.xchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  hems  I  and  II  below,  which  Ifem.s 
have  been  prepared  by  the  self- 
regulatory  organization.  The  NYSE  has 
requested  accelerated  approval  of  the 
proposal.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  Board  of  Directors 
("Board")  has  adopted  the  two 
resolutions  shown  below: 

Resolved  That  each  pending  formal 
disciplinary  proceeding  initiated  by  the 
Division  of  Enforcement  of  the 
Exchange  shall  be  reported  to  the 
Central  Registration  Depository  system 
("CRD")  operated  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD");  and  it  is  Further  resolved 
That  significant  changes  in  the  status  of 


a  pending  formal  disciplinary 
proceeding  shall  also  be  reported  to  the 
CRD  during  the  pendency  of  such  a 
proceeding  including  the  issuance  of  a 
decision  by  an  Exchange  hearing  panel, 
the  filing  of  an  appeal  to  the  Exchange 
Board  of  Directors,  and  the  issuance  of 
a  decision  by  the  Exchange  Board  of 
Directors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discus.sed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulafory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Pegulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  authorizes 
the  Exchange  to  provide  information  to 
the  CRD  3  concerning  pending  formal 
NYSE  disciplinary  proceedings,  for 
disclosure  to  the  public.  A  formal 
disciplinary  proceeding  is  considered  to 
be  pending  from  the  time  an  executed 
stipulation  is  filed  ■»  or  charges  are 
issued  5  until  the  proceeding  is 
completed.  Currently,  the  NYSE 
discloses  information  only  on  final 
NYSE  disciplinary  actions  to  the  CRD. 

Information  concerning  final 
disciplinary  actions  taken  by  the  NYSE, 
NASD  and  other  self-regulatory  and 
regulatory  o.'-i;anizations,  as  well  as 
information  concerning  certain  criminal 
convictions  contained  in  the  CRD,  has 
been  disclosed  to  the  public  pursuant  to 
the  NASD's  800  number  service  since 
October  1991.6 


>  15  U.S.C.78s(b)(l)  (19881. 
2  17  CFR  240. 19b-^  (1991). 


'The CRD  is  an  auiomaied  industry  database 
containing  emplov-ment  and  disciplinary  history  of 
members  and  associated  persons  registered  with 
self-regulatory  organizations  ("SROs")  and  state 
securities  agencies.  The  CRD  is  operated  by  the 
N.ASD  with  input  on  policy  and  other  matters  from 
federal  and  state  agencies  and  other  SROs, 
including  the  NYSE. 

'See  NYSE  Rule  476(j;). 

■i  See  NYSE  Rule  476(d). 

''The  Commission  subsequently  approved  the 
NASD's  procedures  for  operating  its  800  number 
service  in  Securities  Exchange  Act  Release  No. 
.-lOf-29  (April  23.  1992).  57  FR  18535  (April  .30. 
1992)  (File  No.  SR-NASD-91-39)  ("800  Number 
Service  Plan  ,^pp^oval  Order"). 


On  July  1,  1993,  the  SEC  approved  an 
NASD  rule  change  to  make  more 
information  available  to  the  general 
public  regarding  pending  disciplinary 
proceedings  or  actions  taken  by  federal 
or  state  securities  agencies  and  SROs 
that  relate  to  securities  or  commodities 
transactions,  and  regarding  criminal 
indictments  and  information. ^ 

Information  on  pending  formal  SRO 
disciplinary  proceedings,  among  other 
events,  is  currently  in  the  CRD.  to  the 
extent  that  reports  are  made  by 
members,  member  organizations  and 
associated  persons  pursuant  to  their 
reporting  obligations  on  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U^)  and 
Form  BD,  the  uniform  application  form 
for  broker-dealer  registration.  However, 
the  NYSE  does  not  currentlv  report  such 
pending  events  to  the  CRD. 

The  submission  of  information 
concerning  pending  formal  disciplinary 
proceedings  directly  by  the  NYSE 
would  enhance  the  CRD  database,  since 
the  CRD  would  not  have  to  rely  solely 
on  reports  from  members,  member 
organizations  and  associated  persons. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  in  that  it  will  protect 
investors  and  the  public  interest  as  the 
increased  disclosure  will  enhance  the 
access  of  members  of  the  public  to 
information  regarding  NYSE  members, 
member  organizations  or  any  associated 
persons  thereof. 

B.  Self-Regulatory  Organization  s 
Statement  en  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organizntion  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  WTitten  comments  from 
members  or  other  interested  parties. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


'  See  Securities  Exchange  Art  Relr.ise  No.  32568 
(July  1.  1993).  58  FR  36723  (Julv  8.  199J)  (Fik  No. 
SR-NASD-93-261  ("Pending  Event  Disclosurn 
Ajproval  Order"). 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N\V., 
Washingtor   DC  20549.  Copies  of  such 
!  ling  will  also  be  available  for 
i  <spection  and  copying  at  the  principal 
t  tice  of  the  NYSE.  All  submissions 
SAOuld  refer  to  File  No.  SR-NYSE-94- 
■j  I  and  should  be  submitted  by  April  28, 
1)94. 

iV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
Riles  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(b).8  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
t)(bM5)3  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fra  ...ulent  and  manipulative 
acts  and.  in  general,  to  protect  investors 
and  the  public  interest. 

In  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Penny  Stock  Reform  Act"), 
Congress  mandated  that  the  NASD 
establish  a  toll-free  telephone  number 
("000  number  service")  for  the  purpose 
of  receiving  and  responding  to  inquiries 
from  the  public  regarding  the 
background  of  NASD  members  and  their 
associated  persons.  The  NASD  began 
operating  its  800  number  service  on 
October  1, 1991.  Upon  the  request  of  a 
caller,  the  NASD  may  disclose,  in  the 
form  of  a  written  report,  the  following 
information  contained  in  the  CRD:  lo 


"15  U.S.C  r8f(1988). 

IMS  use  78f(b)(S)  (1983). 

lo Under  NA.SD  procedures,  the  800  number 
service  opera'     lioes  not  provide  any  information 
over  the  telept,i.ffie.  Insteaii  a  written  copy  of  the 
information  requested  is  sent  to  the  caller  and  to  the 
NASD  member  and/or  associated  person  who  is  the 
subject  of  the  inquiry.  The  identity  of  the  caller 
remains  confidential.  See  800  Numbf^r  S<»n-ii;e  Plan 
.•\pprovdl  Order,  iupra,  note  6. 


past  and  present  employment  history  of 
NASD  members  and  their  associated 
persons;  all  final  disciplinary  actions,' i 
taken  by  federal  and  state  regulatory 
agencies  and  SROs,  that  relate  to 
securities  or  commodities  transactions; 
and  all  criminal  convictions  reported  on 
Form  BD  or  Form  U— 4. 

In  1993,  the  Commission  approved  a 
rule  change  by  the  NASD  to  expand  the 
scope  of  information  that  is  reportable 
through  its  800  number  service.  12  Thus, 
in  addition  to  the  information  set  forth 
above,  the  NASD  may  disclose  to  the 
public  such  events  as  pending  formal 
disciplinary  actions  initiated  by  federal 
and  state  regulatory  agencies  and  SROs; 
criminal  indictments  or  informations; 
civil  judgments;  and  certain  arbitration 
awards  in  securities  and  commodities 
disputes  involving  public  customers. 
Currently,  the  NASD  relies  on  members 
and  associated  persons  to  report  these 
events  to  the  CRD  on  Form  BD  or  Form 
U—4,  respectively. 13  Because  this 
represents  the  only  means  by  which  the 
NASD  can  obtain  data  about  pending 
disciplinary  actions  (other  than  its 
own),  the  quality  of  the  CRD  database, 
and  thus  of  the  800  number  service, 
depends  on  complete  and  timely 
reporting  by  members  and  associated 
persons. 

In  the  Commission  s  opinion,  the 
resolutions  adopted  by  the  Board  should 
help  fill  a  potential  gap  in  the  NASD's 
800  number  service,  by  authorizing  the 
E.xchange  to  report  the  initiation  of  a 
fomiel  NYSE  disciplinary  pro<;eeding  ^■t 
involving  an  Exchange  member, 
member  organization  or  associated 
person,  and  significant  changes  in  the 
status  thereof.is  directly  to  the  CRD.  As 


"  The  NA.SD's  ftOO  nur.ib-T  ser.'ire  plan  d()i»s  not 
defins  tSe  Iprm  "disciplinary  action."  .^ccor(i;pg  to 
the  N.A.SD.  however,  the  tnrrn  incliiccs,  but  ':»  not 
lirr.ii'Hi  tn.  informdUim  pro\ided  tn  'rsponse  'a 
qiies'itn  7  on  .'•'orm  BD  and  q-.ieslio^  22  en  Fen 
U--4.  See  Pending  Event  Disciosure  .-Xpproval  Or.it^r. 
supra,  note  7. 

''S«e  Pending  Event  Disclosure  Approved  Order, 
?ijpra.  note  7.  The  Commission  nolps  th,it,  in  1902. 
Congress  requested  '.hdl  the  Gene-al  .^ccour.l;ng 
Oftlce  ("CAO"!  conduct  a  review  of  various  a.spects 
of  (he  Penny  Stock.  Reform  Act.  including  the 
NASIJ's  800  number  b«;r/ice.  Among  other  things, 
the  GAO  recommended  that  information  about  final 
arbitration  awards  be  repom^d.  Accordmgly.  the 
NA.'^l)  submitted,  and  the  Commission  aiTpmvcd,  a 
rule  change  a.uhonzing  the  SASC  to  disclose 
certain  arbit.-ation  awards,  as  -/wll  as  pending 
formal  disciplinary  anions,  throiiph  its  800  number 
service,  in  this  context,  the  Commission  notes  that 
it  ah  rtquesled  all  SROs  to  coordinate  with  the 
NASD  the  transfer  of  information  about  awards 
rendered  in  each  exchanges  arbitration  program. 

1 '  See  supra,  note  1 1. 

'<  For  purposes  of  reporting  to  the  CRD,  the  NYSE 
considers  a  formal  disciplinary  pmceedir.g  to  be 
pendiitg  if  an  executed  stipulation  has  been  tiled  or 
charg«s  have  been  issued.  See  supra,  notes  4-5  and 
a(rom|)anvina  text. 

'■^The  NYSE  provides  the  following  ex.imples  of 
n-porthble  t.hanges  in  tne  status  of  a  pending  formal 


a  resuh,  that  information  will  be 
available  to  the  public  whether  or  not  it 
is  voluntarily  reported  by  the  member  or 
associated  person.  The  Commission 
therefore  finds  that  the  proposed  rule 
change  should  enhance  the  fairness  and 
accuracy  of  the  CRD  database  and, 
accordingly,  of  information  released  to 
the  public  through  the  800  number 
service. 

The  Commission  has  long  believed 
that  investors  need  access  to  reliable 
information  in  order  to  protect 
themselves  against  potential  fraud  and 
abuse.  In  this  respect,  the  NYSE 
proposal  should  help  customers  make 
an  informed  decision  about  whether 
they  should  conduct  or  continue  to 
conduct  business  with  particular 
securities  professionals.  In  sum,  the 
Commission  has  concluded  that  the 
proposed  rule  change  should  increase 
the  flow  of  information  to  the  public 
and  thus  sliould  ultimately  strengthen 
investor  protection. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  NYSE 
proposal  will  enable  the  Exchange  to 
report  and  the  NASD  to  disclose  certain 
information  about  the  disciplinary 
history  of  securities  professionals  that 
currently  may  not  be  available  to  the 
public.  Accelerated  approval  thereof 
will  allow  investors  to  benefit  from  the 
implementation  of  these  procedures  as 
soon  as  possible.  Further,  the  substance 
of  the  proposed  resolutions  is  similar  to 
an  NASD  proposal  that  was  published 
in  the  Federal  Register  for  the  full 
comment  period  and  was  approved  by 
the  Commission.16 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  i7  that  the  proposed  rule 
change  (SR-NYSE-94-11)  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Markei  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFK  Dot:.  94-8280  Filed  4-6-94;  8:45  ami 

BILUNG  CODE  M10-01-M 


disciplina,-.-  proceeding:  The  i.ssuance  of  a  decision 
by  a  hearing  panel;  the  filing  of  an  apjieal  lo  the 
Board;  and  the  issuance  of  a  decision  by  the  Board. 

"■•No  comments  were  received  in  connection  wiLh 
the  proposed  mie  change  which  expanded  the 
scope  of  the  iJOO  number  service  to  include  pending 
formal  disciplinarv  actions.  See  Pending  Event 
l)is(.l'jS':re  .Approval  Order,  supm,  note  7 

••15  U.S.C.  7lis(b|(2)(19«e). 
'"17  CKR  20O.3O-3(.i)(12)  (l99t). 
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[Release  No.  34-33841;  File  No.  SR-NYSE- 
94-04] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Partial  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc., 
Relating  to  Equity-Linked  Debt 
Securities 

M;irch  31.  1994. 

Pursuant  to  section  19(b)(])  of  (he 
Securities  Exchange  Act  of  1934 
("Act"),!  and  rule  19b-4  hereunder.z 
notice  is  hereby  given  that  on  March  1 . 
1994.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Itt^ms 
have  been  prepared  by  the  Exchnnge. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Paragraph  703.21  of  its  Listed  Company 
Manual  ("Manual")  regarding  the  listing 
of  Equity-Linked  Debt  Securities 
("ELDS").  ELDS  are  intermediate-term 
(2-7  years),  non-convertible  hybrid 
instruments  whose  value  is  based,  in 
part,  on  the  value  of  a  highly 
capitalized,  actively  traded  common 
stock  or  convertible  preferred  stock. 3 
The  proposed  njle  change  would  (1) 
provide  alternative  minimum 
capitalization  and  trading  volume 
requirements  for  the  security  underlying 
an  ELDS  issue,  and  (2)  allow  the  listing 
of  ELDS  hnked  to  non-U.S.  securities. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  nile  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  belcw.  The 
NYSE^as  prepared  summaries,  .set  forth 


'  15U..S.C  78sib)il)(19e8). 

i]7a-"R240  ]qb-!{1991). 

'Thf  Cnmmi.s^ion  iipprovef!  she  lisiirig  ,intl 
Ir.iding  of  ELDS  on  (anuary  13.  !'>'i4.  See  Sccuri^/es 
txchor.ge  Ar!  Kelpa.se  No.  ,33468  (laruarv  ".3.  I<W4). 
."59  IK  3387  (Jar.'ian'  21.  1994)  (■■t.«..':auge  .^ct 
Rpl.-Hse  No   334(.e"). 


in  Sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  two  changes  to  the 
Exchange's  listing  standards  for  ELDS.'* 
The  first  change  to  the  ELDS  listing 
standards  is  to  provide  alternative 
market  capitalization  and  trading 
volume  criteria  for  the  Unked  security, 
that  is.  the  security  on  which  the  value 
of  the  ELDS  is  based.  Currently,  such  a 
security  must  have  a  market 
capitalization  of  at  least  $3  billion  and 
a  trading  volume  of  at  least  2.5  million 
shares  in  the  preceding  year.'*  The 
proposed  rule  change  will  provide,  as 
an  alternative  to  that  standard,  the 
ability  to  list  ELDS  linked  to  a  security 
that  has  a  Si. 5  billion  market 
capitalization  and  a  one-year  trading 
volume  of  at  least  20  million  shares.  The 
Exchange  believes  that  this  will  provide 
additional  fle.xibility  in  the  Usting  of 
ELDS,  while  ensuring  that  the  linked 
security  is  highly  capitalized  and  that 
there  is  adequate  liquidity  in  the  market 
for  the  linked  security. 

The  second  change  to  the  ELDS  listing 
standards  would  allow  the  issuer  of  the 
linked  security  to  be  a  non-U.S. 
company  if  certain  criteria  are  met. 
Under  the  proposal,  the  issuer  could  be 
a  non-U.S.  company  (whose  securities 
are  traded  in  the  United  Stales  either  as 
ordinary  shares  or  as  American 
Depositary  Receipts  ("ADRs"))  if  one  of 
the  following  conditions  is  met: 

•  The  Exchange  has  in  place  with  the 
primary  exchange  for  the  security  (and 
in  the  case  of  an  ADR,  with  the  primary 
exchange  in  the  home  country  of  the 
security  underlying  the  ADR)  an 
effective  surveillance  inform.ation 
sharing  agreement; 

•  The  United  States  is  the  primarv 
market  for  the  security  (determined  in 
the  manner  discussed  below):  or 

•  The  staff  of  the  Commission 
otheru'ise  agrees  to  the  listing. 

In  determining  whether  the  U.S.  is  the 
primary  market  for  the  linked  security, 
the  combined  trading  volume  of  the 
security  (including  the  security  itself, 
any  ADR  overlying  the  security 
(adjusted  on  a  share  equivalent  basis) 
and  other  classes  of  stock  related  to  the 
underlying  security)  in  the  United 
Slates  for  the  three  month  period 


preceding  the  date  of  listing  must  be  at 
least  50%  of  the  combined  world-wride 
trading  in  such  securities.  The  U.S. 
trading  in  the  security  would  include 
only  those  U.S.  self-regulatory 
organizations  included  in  the 
Intermarket  Surveillance  Group*  and 
linked  through  the  Intermarket  Trading 
System. 7 

Trading  in  the  U.S.  in  other  markets 
would  be  included  in  the  world-wide 
volume  for  the  security,  but  not  in  the 
U.S.  volume. 

The  Exchange  believes  that  allowing 
ELDS  to  be  issued  based  on  the  value  of 
eligible  non-U.S.  securities  will  provide 
significant  benefits  to  investors  and  the 
capital  markets  by  providing  increased 
investment  and  corporate  financing 
flexibility.  The  Exchange  believes  this 
Hexibihty  will  be  achieved  without 
compromising  investor  protection  by 
ensuring  that  the  linked  security  either 
has  its  primary  market  in  the  United 
States  or  that  the  Exchange  has  access 
to  surveillance  information  from  the 
primary  exchange  where  the  linked 
security  is  tradesd  (and  in  the  case  of 
ADRs,  with  the  primary  exchange  in  the 
home  country  where  the  security 
underiying  the  ADR  is  traded). 


»The  Corrunwsion  notes  !ha!  an  ELDS  whi(.h 
s.i!:.';ric>  Ihp  cr:ter:a  set  forth  in  \he  propo.sed  rule 
char.sf  must  also  .satisfy  the  other  listini!  criteria  for 
E'l.DS  s^t  for'h  in  Paragraph  703.21  of  the  Manual. 

'•Id. 


"ISG  was  formed  on  (uly  14.  1983  to.  among 
olherlhings,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
airaPKemenis  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  [ulv  14. 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISC  members  on  lanuary  29.  1990. 
See  Second  .^jnendmeM  to  the  Intermarket 
Surveillance  Croup  Agreement.  January  29.  1990. 
The  memtxsrs  of  the  ISG.  (and  accordingly,  of  the 
U.S.  rrjarke!)  ar«:  The  American  Slock  Exchange. 
Inc..  the  Boston  Stock  Exchange.  Inc.:  the  Chicago 
Board  Options  Exctiange.  Inc.;  the  Chicago  Stock 
Exchange,  Inc.;  the  Cincinnati  Slock  Exchange.  Inc.. 
the  National  Association  of  Securities  'Jea;ers.  Inc.: 
the  NYSE;  the  Pacirir.  Slock  Exchange.  Inc  :  and  the 
Philadelphia  Stock  Exchange.  Inc.  Because  of 
potential  oppominities  for  trading  abuses  involving 
stock  index  future*,  stock  onuons  and  'he 
underiving  stock  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  {eg  .  the  Chicapo  Mercantile 
Exchange  and  the  Chicago  Eioard  of  Trade)  joined 
the  ISG  as  affiliatr  members  in  1-J90. 

'ITS  is  a  comrr.unications  s\<tem  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
capabilities  based  on  current  quotation  information. 
The  system  links  the  participant  .narkelsand 
provides  facilities  and  procedures  for:  (1)  The 
display  of  composite  quotation  information  at  e^ch 
participant  market,  so  that  brokers  are  able  to 
determine  r«adi'y  the  best  bid  and  offer  available 
from  any  participant  for  multiple  trading  securities; 
(2)efriticnt  routing  of  orders  and  sending 
admini.strative  messages  Ion  the  functioning  of  the 
system)  to  all  par'ic;paling  markets;  (3) 
panicipation.  under  certain  conditions,  bv  members 
of  ail  panicipating  markets  in  opening  Iraivsactions 
in  those  markets:  and  (41  routing  orders  from  a 
participating  market  loa  participating  market  with 
a  better  price. 
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The  Exchange  beHeves  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
portion  of  the  proposed  rule  change 
relating  to  the  alternative  minimum 
capitalization  and  trading  volume 
requirements  for  securities  underlying 
ELDS  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)8  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  finds  that 
the  proposal  will  expand  the  universe  of 
securities  that  can  be  linked  to  ELDS 
while  maintaining  the  requirement  that 
the  linked  security  be  an  actively  traded 
common  stock  issued  by  a  highly 
capitalized  issuer.  While  the  proposal 
introduces  an  alternative,  reducing  by 
one-half  the  minimum  market 
capitalization  of  the  linked  security,  the 
stock  of  such  an  issuer  could  only  be 
linked  to  ELDS  if  its  trading  volume  for 
the  prior  12-month  period  exceeds  by 
eight  times  the  current  minimum 
trading  volume  set  forth  in  Paragraph 
703.21  of  the  Manual.  Furthermore,  the 
proposal  does  not  alter  any  of  the  other 
listing  requirements  applicable  to  ELNs 


contained  in  Paragraph  703.21  of  the 
Manual  which  the  Commission  has 
previously  approved. 9  As  a  result,  the 
Commission  finds  that  the  proposed 
amendment  is  consistent  with  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to  allow 
the  Exchange  to  list  ELDS  linked  to 
stocks  satisfying  the  proposed 
alternative  market  capitalization  and 
trading  volume  guidelines  without 
delay.  In  addition,  the  Commission 
notes  it  has  not  been  made  aware  of  any 
adverse  comments  concerning  the  ELDS 
series  currently  listed  and  trading  on  the 
Exchange.  Furthermore,  the 
Commission  believes  that  the  NYSE 
proposal  does  not  raise  any  new  issues 
that  were  not  addressed  to  the 
Commission's  satisfaction  when  the 
listing  and  trading  of  ELDS  was 
originally  approved.  Finally,  the 
Commission  has  approved  identical 
alternative  listing  standards  with 
respect  to  equity  linked  term  notes 
("ELNs")  listed  and  traded  on  the 
American  Stock  Exchange  ("Amex").io 
The  Commission  notes  that  the  Amex 
proposal  with  respect  to  the  alternative 
listing  standards  applicable  to  ELNs  was 
published  for  the  full  21-day  comment 
period  and  no  comments  opposing  the 
proposal  were  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  that  good  cause 
exists  to  approve  the  proposed  rule 
change  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and    - 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 


Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
04  and  should  be  submitted  by  April  28. 
1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  »i  that  the 
portion  of  the  proposed  rule  change 
{SR-NYSE-94-04)  allowing  securities 
underlying  an  ELDS  issue  to  have  a 
minimum  capitalization  of  $1.5  billion 
and  a  trading  volume  in  the  12  months 
prior  to  issuance  of  at  least  20  million 
shares,  in  addition  to  satisfying  the 
other  requirements  set  forth  in 
Paragraph  703.21  of  the  Manual,  is 
hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 1^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-8282  Filed  4-6-94;  8;45  am) 
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[Release  No.  34-33840;  File  No.  SR-PTC- 
93-04] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Percentage  Margin 
Applied  by  PTC  With  Respect  i(y  GNMA 
Project,  Construction,  and  MobM 
Home  Securities 

March  31, 1994. 

On  November  8,  1993,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-93-04)  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act").!  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
January  31,  1994.2  No  comments  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

L  Description 

PTC  seeks  permanent  approval  of  its 
proposed  rule  change  establishing  the 
percentages  to  be  deducted  from  the 
market  value  of  certain  securities  to 
determine  how  those  securities  should 
be  valued  for  purposes  of  participants' 
Net  Free  Equity. 3  The  current  prt^osal 


"ISt'.S.C.  r8f(b)(5)(1988). 


■' Se« Exchange  Act  Relea.se  No.  33468,  supra  note 
3. 

">See  Securities  Exchange  Ac!  Release  No.  33328 
(December  13,  1993).  58  FR  66041  (December  17. 
1993). 


"  15  U.S.C.  7Bs(b)(2)  (1988). 
"  17  CFR  200.3O-3(a)(12)  (1993). 
'  15  U.S.C.  78s(b)(l). 

-'Securities  Exchange  Act  Release  No.  33S13 
(January  24,  1994).  59  FR  4302. 
J  Net  Free  Equity  is  calculated  as  the  sum  of: 
(1)  The  cash  balance  in  the  account: 


is  substantially  the  same  as  the  one  the 
Commission  temporarily  approved  on 
October?,  1991. « 

Under  PTC's  rules,  the  Applicable 
Percentage '  of  the  market  value  of 
securities  is  used  in  computing  a 
participant's  Net  Free  Equity.  PTC's 
rules  require  participants  to  n^aintain 
Nt't  Free  Equity  of  zero  or  greater  in 
each  of  their  agency,  pledgee  lra;isfer,  or 
proprietary  accounts  in  oixier  for 
transactions  lo  be  processed.  PTC  has 
the  right  to  borrow  agr.lnst  or  liquidate 
those  assets  that  comp-i;se  the  Net  Free 
Equity  computations  in  those  ncccunts 
in  the  event  that  the  par»icipart 
responsible  for  one  or  inore  of  those 
accourfls  fails  to  pay  the  .account  debit 
balance  at  the  end  of  the  day.  By 
including  only  a  portion  of  the  market 
value  of  securities  in  Net  Free  Equity, 
i.e..  the  Applicable  FercKntage.  PTC 
nttempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  ci 
.securities  in  those  accounts. 

Under  the  proposal,  PTC  is  seeking 
permanent  approval  of  the  following 
margin  levels: 

r.N'MA  Project  Loun  Securit.f^s — 10% 
CNMA  Proiect  Note  vSccurities — 10% 
CNMA  Gtmstruct-.on  Loan  Secunf.es — :::% 
(iNM.A  Mobile  Home  Secunties — 20% 

PTC  deducts  3%  from  the  market 
value  of  CNMA  Single-Family  securities 
to  arrive  at  their  Applicable  Pe-centage. 
That  percentage  is  based  upon  historical 
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(2)  The  .Tiarke!  vaiufi  of  securities  in  the  account, 
less  the  .ippropriale  a^i.-ci.i  for  such  securiues 
(■■Applicable  Percentage";:  and 

(31  The  value  of  all  .Supplememol  P-ocessing 
(~o!ldtrral;  minus 

(4)  Reserve  on  Gain  on  transfers  made  that  day. 
Suppleir.entai  Processing Coilateral  inciude.s  the 
following: 

(1)  The  value  of  optional  deposits  :o  the 
Pif.Micipants  fund  alloMted  to  that  account  (optional 
deposits  to  llu"  participants  fund  are  deposits  that 
exceed  t'ne  minimum  deposit  required  pursuant  to 
FTC's  rules  and  procedures):  and 

(2)  20%  of  the  rridndalorv  deposits  to  'he 
participants  fund  for  the  Master  Account 
(mandatcry  deposits  to  the  participants  fund  are 
minimum  deposits  required  to  be  deposited  into 
.such  fund  pursuant  to  PTC's  rules  and  procedures). 
Rpseri'e  on  Gain  means: 

(11  The  contract  value  rrei-iited  tn  the  cash 
Udancc  of  a  delivering  porticipant  or  limited 
purpo.se  participant  over  the  market  value  of 
securities  creditea  lo  the  tra.is;Br  account  associated 
with  the  account  oi  the  receiving  paricipan::  or 

[2]  The  market  value  of  securities  credited  to  ihe 
transfer  acco'jnl  associated  with  the  acco^inl  of  a 
receiving  participant  over  the  confrjia  value 
credited  to  the  cash  baiance  of  the  delivering 
participant  or  limited  purpose  participant.  f'TC 
Rules.  A.-ticie  I,  Rule  1. 

« Swurities  Exchange  Act  Release  No.  2y7Tl 
(Octotjer  7.  1991).  56  KR  51732. 

'"Applicable  Percentage"  means  that  percentage 
ot'.he  market  value  of  securities  that  is  included  in 
ti;r  computation  of  Net  free  Equity  The  Applicable 
t'  -rcr^nlage  is  deleTnined  by  deducting  cer'ain 
(  i-rrentages  (j>  .  margin]  from  the  market  value  of 
V f  uritius.  Sep  al.so  supra  note  3. 


price  volatility  figures.  Historical 
volatility  of  the  Project,  Construction, 
and  Mobile  Home  CNMA  securities  is 
similar  to  that  of  Single-Family  GNMA 
securities,  but  PTC  believes  that  the 
market  for  tho.se  securities  is  less  licuid. 
This  is  reflected  in  the  higher  margin 
levels  for  those  securities. 

II.  Discussion 

The  Cnmmission  believes  that  PTC's 
proposed  rule  change  is  consistent  with 
section  17.^  of  the  .^ct.  and,  specifically, 
with  sections  17A(b)(3)  (A)  and  (F).s 
Those  .sections  require  a  clearing  agency 
to  be  organized,  and  its  rules  be 
designed,  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safev^uarding  of  .securities  and  funds 
which  are  in  its  custody  or  control  or  for 
v.liich  it  is  responsible. 

The  Commission  approved  the  margin 
levels  for  Project,  Construction,  and 
Mobile  Home  GNML'\  securities  on  a 
te.mporary  basis  on  October  7,  1991.7  in 
that  filing,  PTC  submitted  historical 
data  which  suggested  that  the  price 
movements  of  GNMA  Project, 
Construction,  and  Mobile  Home 
securities  tracked  those  of  GNMA 
Single-Family  securities. s  The 
Commission  approved  FTC's  margin 
levels  on  a  temporary  basis  to  allow 
further  eva'uotion  by  PTC  of  price 
movement  correlations  between  GNM.^. 
Single-Family  securities  on  the  one 
hand,  and  GNM.\  Projer.t,  Construction, 
and  Mobile  Home  securities  on  the 
other,  as  well  as  to  gauge  the  volatility 
of  such  securities.  In  seeking  permanent 
approval  of  its  margin  levels,  PTC 
submitted  in  support  of  its  proposal 
data  consistent  with  the  price 
movement  data  in  the  original  filing.^ 

The  Commission  is  satisfied  that 
PTC's  proposal  is  consi-stent  with  the 
Act,  but  suggests  that  PTC  review 
periodically  the  price  movement 
correlations  and  volatility  described 
above.  The  Commission  believes  that 
the  enhanced  rnart^in  levels  for  these 
securities  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  assure  the 


'•15  L;..S.C.  78-l-ia'](3)(Al8r  (f). 

^Securities  Exr  hange  .^ct  Release  No.  29793. 
f-apc^ra  note  4. 

'■The  price  movement  comp.u^isons  were  ba.sed 
r.n  prices  of  GNM.A  Construction  i-oan.  Pro|ec1 
Loan,  and  Single-Family  securities,  over  the  period 
from  March  1990  to  Feoruarv  1991.  Letter  from 
Ali.son  Hoffman.  Assistant  Coun.wl.  PTC.  to  Scoif 
Wallner.  Staff  Attorney.  Division  of  Market 
Regulation.  Commission,  dated  .\ugust  1.  1991. 

"PTC  compared  dai'v  price  movemtnts  ofGNMA 
Single-Family  10%  securities  aga.rs'  each  of  Project 
Note.  Prniecl  Loan.  Construction  Loan,  anc  .Mobile 
Home  10'"<.  secur:!ies.  file  No.  SR-PTC-9';-fl4. 
.ipp»'ndix  A 


safeguarding  of  securities  and  funds  in 
PTC's  custody  or  control  by  limiting  the 
risk  arising  from  fluctuations  in  the 
market  value  of  Project,  Construction, 
and  Mobile  Home  securities  when  used 
to  collateralize  intraday  processing  of 
securities  transactions. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  PTC's  proposal  is 
consistent  with  section  17A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.io  that  PTC's 
proposed  rule  change  (File  No.  SR- 
PTC-93-04)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. " 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  94-8279  Filed  4-6-94:  8:45  am) 
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[Rel.  No.  IC-20180;  No.  811-5862] 

General  Services  Life  Insurance 
Company  Group  Variable  Account  A 

March  31.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or 

"Commissioner"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "194Q  Act"). 

APPLICANT:  General  Services  Life 
Insurance  Company  Group  Variable 
Account  A. 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  December  13,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  25.  1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
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Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
ExchangeCommission,  450  5th  Street 
NVV.,  Washington.  DC  20549.  Applicant, 
2199  South  McDowell  Extension, 
Petaluma,  CA  94954. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summafy  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  On  August  15. 1989.  Applicant 
filed  a  notification  of  registration  as  an 
investment  company  as  a  unit 
investment  trust  on  Form  N-8A;  a 
registration  statement  on  Form  N-8B-2 
(File  No.  811-5862);  and  a  registration 
statement  on  Form  S-6  (File  No.  33- 
30524)  under  the  Securities  Act  of  1933 
to  register  certain  group  variable  life 
insurance  policies  and  certificates 
thereunder  (together,  the  "Policies"). 
The  registration  statement  was  declared 
effective  on  July  25, 1991. 

2.  Applicant  was  established  under 
Iowa  insurance  law  by  its  depositor, 
General  Services  Life  Insurance 
Company  ("General  Services"),  as  a 
segregated  asset  account  for  the  purpose 
of  funding  the  Policies. 

3.  General  Services  has  decided  not  to 
sell  group  variable  life  insurance 
policies.  On  July  7, 1993.  the  Board  of 
Directors  of  General  Services  adopted  a 
resolution  authorizing  the  deregi  strati  on 
of  the  Applicant. 

4.  Applicant  does  not  now  have,  nor 
did  it  ever  have,  any  assets.  No  interests 
in  Applicant  have  ever  been  issued. 
During  the  last  18  months.  Applicant 
has  not.  for  any  reason,  transferred  any 
assets  to  a  separate  trust. 

5.  Applicant  has  no  security  holders. 
Applicant  does  not  have  any  liabilities 
which  remain  outstanding.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-8284  Filed  4-6-94;  8:45  am) 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20181;  No.  811-6861] 

General  Services  Life  Insurance 
Compeny  Individual  Variable 
Account  B 

March  31,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  "SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANT:  General  Services  Life 
Insurance  Company  Individual  Variable 
Account  B. 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  December  13. 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  25.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  v^riting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington.  DC  20549.  Applicant, 
2199  South  McDowell  Extension, 
Petaluma,  CA  94954. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Wendell  M.  Faria.  Deputy 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 


Applicant's  Representations 

1.  On  August  15. 1989.  Applicant 
filed  a  notification  of  registration  as  an 
investment  company  as  a  unit 
investment  trust  on  Form  N-8A;  a 
registration  statement  on  Form  N-8B-2 
(File  No.  811-5861);  and  a  registration 
statement  on  Form  S-6  (File  No.  33- 
30523)  under  the  Securities  Act  of  1933 
to  register  certain  individual  variable 
life  insurance  policies  (the  "Policies"). 
The  registration  statement  was  declared 
effective  on  July  25. 1991. 

2.  Applicant  was  established  under 
Iowa  insurance  law  by  its  depositor. 
General  Services  Life  Insurance 
Company  ("General  Services"),  as  a 
segregated  asset  account  for  the  purpose 
of  funding  the  Policies. 

3.  General  Services  has  decided  not  to 
sell  individual  variable  life  insurance 
policies.  On  July.  1993,  the  Board  of 
Directors  of  General  Services  adopted  a 
resolution  authorizing  the  deregistration 
of  the  Applicant. 

4.  Applicant  does  not  now  have,  nor 
did  it  ever  have,  any  assets.  No  interests 
in  Applicant  have  ever  been  issued. 
During  the  last  18  months.  Applicant 
has  not.  for  any  reason,  transferred  any 
assets  to  a  separate  trust. 

5.  Applicant  has  no  security  holders. 
Applicant  does  not  have  any  liabilities 
which  remain  outstanding.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-8285  Filed  4-6-94;  8:45  ami 

BILUNQ  CODE  8010-01-M 

[Rel.  No.  IC-20179:  No.  812-8800] 
Norwest  Select  Funds,  et  ai. 

March  31, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Norwest  Select  Funds 
("Trust")  and  Forum  Financial  Services, 
Inc.  or  any  successor  thereto  ("Forum") 
(collectively  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  sections  9(a).  13(a).  15(a)  and  15(b)  of 


the  1940  Act  and  rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  to  be  sold  to 
and  held  by  separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies. 

FIUNG  DATE:  The  application  was  filed 
on  January  27,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  25. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  Norwest  Select  Funds,  61 
Broadway,  New  York,  New  York  10006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Attorney,  at 
(202)  272-2676,  or  Wendell  Faria, 
Deputy  Chief,  at  (202)  272-2060.  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company  that 
currently  consists  of  three  separate 
series  (together  with  any  future  series, 
the  "Funds"):  (a)  ValuGrowth  Stock 
Fund,  (b)  Intermediate  Bond  Fund,  and 
(c)  Adjustable  U.S.  Government  Reserve 
Fund,  each  with  its  own  investment 
objective  and  policy.  The  Trust  filed  its 
Notification  of  Registration  on  Form  N- 
8A  under  the  1940  Act  on  December  8. 
1993.  and  its  Pre-Effective  Registration 
Statement  on  Form  N-IA  under  the 
1940  Act  and  the  Securities  Act  on 
January  21. 1994. 

2.  Forum  supervises  the  overall 
management  of  the  Trust  and  provides 
certain  administrative  facilities  and 
services  for  the  Trust  under  a 
Management  Agreement  with  the  Trust. 


Federal  Register  /  Vol.  59.  N6.  67  /  Thursday.  April  7,  1994  /  Notices 


16675 


Forum  also  acts  as  the  agent  of  the  Trust 
in  connection  with  the  offering  of  shares 
of  the  Funds  under  a  Distribution 
Agreement  with  the  Trust.  Forum 
receives  no  payments  for  its  services  as 
distributor. 

3.  Shares  of  the  Funds  will  be  offered 
initially  only  to  the  Minnesota  Mutual 
Life  Insurance  Company  ("Minnesota 
Mutual")  and  Fortis  Benefits  Insurance 
Company  ("Fortis")  to  be  used  as 
investment  vehicles  for  certain  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  variable  group 
life  insurance  contracts.  Shares  of 
existing  and  future  Funds  also  may  be 
offered  to  separate  accounts  of 
insurance  companies  that  are 
unaffiliated  with  Minnesota  Mutual  or 
Fortis  (together,  "Participating 
Insurance  Companies")  to  be  used  to 
fund  various  variable  annuity  contracts, 
scheduled  premium  variable  life 
insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts  issued  by  the  unaffiliated 
insurance  companies  (collectively  with 
the  Fortis  and  Minnesota  Mutual 
contracts.  "Variable  Contracts"). 

4.  Norwest  Investment  Management 
("Adviser")  serves  as  Investment 
Adviser  to  the  Funds.  The  Adviser  is  a 
part  of  Norwest  Bank  Minnesota.  N.A.. 
a  subsidiary  of  Norwest  Corporation,  a 
muhi-bank  holding  company.  The 
Adviser  has  not  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  in  reliance  on  the 
exclusions  provided  under  section 
202(a)(ll)  of  the  Advisers  Act  and  in 
reliance  on  the  provisions  of  rules  6e- 
2(a)(7)  and  6e-3(T)(a)(6)  of  the  1940  Act. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("Trust  Account"),  rule  6e-2(b)(15) 
provides  partial  exemptions  from 
sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act.  The  relief  provided  by 
Rule  6e-2  is  also  available  to  a  separate 
account's  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 

The  exemptions  granted  by  the  rule 
6e-2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  Account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  Therefore,  the  relief  granted 
by  rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 


also  offers  its  shares  to  a  variable 
annuity  or  a  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  company  or  of  any  affiliated  life 
insurance  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  "mixed 
funding." 

2.  Additionally,  the  relief  granted  by 
rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  separate 
accounts  that  fund  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
"shared  funding." 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Account,  rule  6e-3(T)fb)(15)  provides 
partial  exemptions  from  sections  9(a), 
13(a),  15(a).  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-3(T)  also 
is  available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  rule  6e-3(T) 
are  available  only  where  the  Trust 
Account's  underlying  fund  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  their 
shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company 

*   •   *"  Therefore,  rule  6e-3(T)  permits 
mixed  funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account,  subject  to  certain 
conditions.  However,  rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  granted  by  rule  6©-3(T)(b)(15)  is 
nort  available  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  life  insurance  separate 
accounts)  of  unaffiliated  life  insurance 
companies. 
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4.  Applicants  therefore  request  that 
the  Commission,  under  its  authority  in 
section  6(c)  of  the  1940  Act.  grant  relief 
from  sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  and  rules  6e-2(b)(15) 
and  6e-3{T)(b)(15)  thereunder  for 
themselves  and  for  variable  life 
insurance  separate  accounts  of  the 
Participating  Insurance  Companies,  and 
the  principal  underwriters  and 
depositors  of  such  separate  accounts,  to 
the  extent  necessary  to  pennil  mixed 
funding  and  shared  funding. 

5.  Section  9(a)  of  the  1940  Act  makes 
it  unlawf'jl  for  any  company  to  serve  as 
an  investment  adviser  to,  or  principal 
underwriter  for,  any  regi';tbred  open-end 
investment  compiiny  if  an  affiliated 
person  of  that  company  is  subject  to  any 
disqualification  specified  in  set:tioiis 
9(a)(1)  or  9(a)(2).  Rule  6o-2(b1(l5)  (i) 
and  (ii)  and  rule  6e-3(T)(b](15)  (i)  and 
(ii)  provide  exemptions  from  section 
9(a)  under  certain  circumstances, 
subject  to  limitations  on  mixed  and 
shared  funding.  The  relief  provided  bv 
rules  6e-2(b)(15>(i)  and  6e-3fT)(b)(15)(i) 
permits  a  person  disqualified  under 
section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  rules  6e-2ib)(15)(ii)  and  6e- 
3(T)(b)(t5)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  cr  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
ihe  fund. 

6.  Applicants  state  that  the  partial 
relief  granted  in  rules  6e-2(b)(15)  and 
6e-3(T}lb)(15)  from  the  requirements  of 
.section  9(a).  in  effect,  limits  the 
monitoring  of  an  insurer's  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the 
policy  and  pxirposes  of  section  9. 
Appiic  .'tr.'s  state  that  rules  6e-2  and  6e- 
3{T)  recogiiize  that  it  is  not  necessary  for 
the  protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  section  9(a)  to  the  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  matters 
pertaining  to  an  investment  company  in 
that  organization.  Applicants  submit 
that  there  is  no  regulatory  reason  to 
apply  the  provisions  of  section  9(a)  to 
the  many  individuals  in  various 
unaffiliated  insurance  companies  (or 
affiliated  companies  of  Participating 
Insurance  Companies)  that  may  utilize  a 


Fund  as  the  funding  medium  for 
variable  contracts. 

7.  Rules  6e-2(bMl5)(Ui)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  sections  13(a),  15(3), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contractowners  in  certain  limited 
circumstances. 

Rules  6e-2(b)(15)(iii)(A)  and  Be- 
3(T)(b)(15){iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contractowners 
in  connection  with  the  voting  of  shares 
of  an  underlying  fund  if  such 
instructions  would  require  such  shares 
to  be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
ini-estment  objectives  of  such 
companies,  or  to  approve  or  disapprove 
any  contract  tietween  «  fund  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisions  of 
pamgraphs  {b)(5){i)  and  (b)(7)(ii)(A)  of 
each  rule. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)ib)(15)(iii)rB)  provide  that  the 
insurance  company  may  disregard 
contractowners'  voting  instructions  if 
the  contractowners  initiate  any  change 
in  such  company's  investment  policies 
or  any  principal  underwriter  or 
investment  adviser,  provided  that 
disregarding  such  voting  in.structions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5){ii)  and 
(b)(7)(ii)  (B)  and  (CT  of  each  rule. 

Applicants  believe  that  the  limits  on 
pass-through  voting  privileges 
contained  in  rules  6e-2(b)(15)(iii)  and 
6e-3(T)(b)tl5)(iii)  should  continue  to 
apply  under  mixed  and  shared  funding. 

8.  Applicants  submit  thai  shared 
funding  by  unaffiliated  ia.surance 
cempanies  should  not  present  any 
issues  that  do  not  already  exist  where  a 
single  insurance  company  is  licensed  to 
do  business  in  several  or  all  states.  In 
this  regard.  Applicants  state  that  a 
particular  state  insurance  regulator)' 
body  could  require  action  that  is 
inconsistent  with  the  requirem.ents  of 
other  states  in  which  the  insurance 
co.Tipany  offers  its  policies. 
Accordingly,  Applicants  submit  that  the 
faci  that  different  insurers  may  be 
domiciled  in  different  states  does  not 
creote  a  significantly  different  or 
enlarged  problem. 


9.  Applicants  state  further  that,  under 
rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(bj(15)(iii),  the  rights  of  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contractowners 
do  not  raise  any  issues  different  from 
those  raised  by  the  authority  of  state 
insurance  adm.inistrators  over  separate 
accounts,  and  that  affiliation  does  not 
eliminate  the  potential,  if  any,  for 
divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contractowners.  Applicants 
state  that  the  potential  for  disagreement 
is  limited  by  the  requirements  in  rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

10.  Applicants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (a) 
Eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (b)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  tlie  Funds,  thereby 
promoting  economies  of  scale, 
permitting  greater  safety  through  greater 
diversification,  and/or  making  the 
addition  of  new  portfolios  more  feasible; 
and  (c)  encouraging  more  insurance 
companies  to  offer  variable  ccmtracts, 
resulting  m  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges.  Each  Fund  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  f»vor 
or  disfavor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product. 

11.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  unit  investment  trusts  have 
historically  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
aci»unt.  Applicants  also  believe  that 
mixed  and  shared  funding  will  have  no 
adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  ("Board")  shall  consist  of 
persons  who  are  not  "interested 
persons,"  as  defined  by  section  2(a)(19) 
of  the  1940  Act  and  Rules  thereunder 
and  as  modified  by  any  applicable 
orders  of  the  Commission,  except  that. 
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if  this  condition  is  not  met  by  reason  of 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  For  a  period  of 
45  days,  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (ii)  for  a  period 
of  60  days,  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (iii)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  wfill  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contractowners  of  all 
separate  accounts  investing  in  the  Trust. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  State  insurance  regulatory  authority 
action;  (b)  a  change  in  appUcable  federal 
or  state  insurance,  tax,  or  securities  laws 
or  regulations,  or  a  public  ruling,  private 
letter  ruHng,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Trust  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
and  variable  life  insurance 
contractowmers;  or  (f)  a  decision  by  an 
insurer  to  disregard  contractowner 
voting  instructions. 

3.  Participating  Insurance  Companies 
and  Forum  will  report  any  potential  or 
existing  conflicts,  of  which  they  become 
aware,  to  the  Board.  Participating 
Insurance  Companies  and  Forum  will  be 
obHgated  to  assist  the  Board  in  carrying 
out  its  responsibilities  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  it  to  consider  any  issues 
raised.  This  responsibility  includes,  but 
is  not  Hmited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever 
contractOMTier  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obligations  of  all 
Participating  Insurance  Companies 
investing  in  the  Trust  under  their 
agreements  governing  participation 
therein,  and  such  agreements  shall 
provide  that  such  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  the  contractowners. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  the  disinterested  members  of 
the  Board,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determinated  by  a  majority  of 
disinterested  members  of  the  Board), 
take  whatever  steps  are  necessary  to 


remedy  or  eliminate  the  irreconcilable 
material  conflict,  up  to  and  including: 

(a)  Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Trust  or  any  Fund  therein  and 
reinvesting  such  assets  in  a  different 
investment  medium  (including  another 
Fund,  if  any,  of  the  Trust),  or  submitting 
the  question  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contractowners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contractowners,  life  insurance 
contractowners,  or  variable 
contractowners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contractowners 
the  option  of  making  such  a  change;  and 

(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  company's 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Trust, 
to  withdraw  its  separate  account's 
investment  therein,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  "The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Trust  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

For  the  purposes  of  condition  (4),  a 
majority  of  disinterested  members  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Trust 
or  Forum  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
condition  (4)  to  establish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  contractowners 
materially  affected  by  the  irreconcilable 
material  conflict. 

5.  The  determination  by  the  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
Meriting  to  all  Participating  Insurance 
Companies. 


6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contractowners.  Accordingly,  each 
Participating  Insurance  Company  will 
vote  shares  of  each  Fund  held  in  its 
separate  accounts  in  a  manner 
consistent  with  timely  voting 
instructions  received  from 
contractowners.  Each  Participating 
Insurance  Company  also  will  vote 
shares  of  each  Fund  held  in  its  separate 
accounts  for  which  no  timely  voting 
instructions  from  contractowners  are 
received,  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  voting  instructions  are  received. 
Each  Participating  Insurance  Company 
shall  be  responsible  for  assuring  that 
each  of  their  separate  accounts 
participating  in  the  Trust  calculates 
voting  privileges  in  a  manner  consistent 
with  all  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  the  Trust  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Trust. 

7.  The  Trust  will  notify  all 
Participating  Insurance  Companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  The  Trust 
shall  disclose  in  its  Prospectus  that:  (a) 
Its  shares  are  offered  to  insurance 
company  separate  accounts  which  fund 
both  annuity  and  life  insurance 
contracts;  (b)  because  of  differences  of 
tax  treatment  or  other  considerations, 
the  interests  of  various  contractowners 
participating  in  the  Trust  might  at  some 
time  be  in  conflict;  and  (c)  the  Board 
will  monitor  the  Trust  for  any  material 
conflicts  and  determine  what  action,  if 
any,  should  be  taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  Board  action  with  respect  to 
determining  the  existence  of  a  conflict, 
notifying  Participating  Insurance 
Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  If  and  to  the  extent  rule  6e-2  and 
rule  6e-3(T)  are  amended,  or  rule  6e-3 
is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
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mixed  and  shared  iunding  on  terms  and 
conditions  materialiy  dilferent  from  any 
exemptions  granted  in  the  order 
requested,  then  the  Trust  and/or  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  wilb  rule 
6e-2  and  rule  6e-3{T),  as  amended,  and 
rule  6e-3,  as  adopted,  to  the  extent  such 
rules  are  applicable. 

10.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
TruslJ,  and  in  particular  the  Tnst  either 
will  provide  for  annua)  meetinj^  (except 
insoiar  as  the  Commission  may  interpret 
section  16  of  the  1940  Act  not  to  require 
such  meetings)  or  comply  with  section 
16(c)  (although  the  Trust  is  not  one  of 
the  trusts  described  in  this  section)  as 
well  as  with  sections  16(a)  and,  if  and 
when  applicable,  section  16(b).  Further, 
the  Trust  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  Participating  Insurance 
Companies  and/or  Forum,  at  least 
annually,  shall  submit  to  the  Board  such 
reports,  materials  or  data  as  the  Board 
may  reasonably  request  so  that  it  may 
fully  carry  out  the  obligations  imposed 
upon  it  by  these  slated  conditions,  and 
said  reports,  materials,  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  to  provide  these 
reports,  materials,  and  data  to  the  Board 
when  it  so  reasonably  requests,  shall  be 
a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  each  Fund. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
-  Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  94-8283  Filed  4-6-94;  8:45  am) 
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Regis  Fund,  Jnc^  et  al;  Application 

March  31.  1994. 

AGEMCY:  Securities  and  Exchange 
Commission  ("SEC  or  "Commis.sion"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Regis  Fund,  Inc.  (the 
"Fund");  United  Asset  Management 
Corporation  ("UAM");  Acadian  Asset 
Management,  Inc.,  Cooke  &  Bieler.  Inc., 
Dewey  Square  Investors  Corp., 
Fiduciary  Management  Associates,  Inc., 
Investment  Counselors  of  Maryland, 
Inc.,  Sirach  Capital  Management.  Inc., 
Spectnim  Asset  Management,  Inc., 
Sterling  Capital  Management  Company, 
Thompson.  Siegel  &  Walmsley,  Inc.,  any 
future  investment  adviser  or  subadviser 
to  the  Fund  or  a  future  Fund  (as  defined 
belovr)  which  is  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  UMA  (the 
"Investment  Advisers*');  Regis 
Retirement  Plan  Services,  Inc.,  any 
future  distributor  of  the  Fund  or  a  future 
Fund  (as  defined  below)  which  is 
directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  UAM  (the  "Distributor"):  and  any 
other  future  investment  company 
advised  by  the  Investment  Advisers,  or 
whose  principal  underwTiter  is  the 
Distributor,  and  that  are  in  the  same 
"group  of  investment  companies"  as 
defined  in  rule  lla-3  under  the  Act 
("future  Funds"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  ia(f).  18(g),  and  18{i). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
issue  and  sell  multiple  clas.'^RS  of 
securities  representing  interests  in  the 
same  investment  portfolio. 
FILING  DATE:  The  applicction  was  filed 
on  December  21, 1993.  By  letters  dated 
Febmary  8, 1994  and  March  28. 1994, 
applicants'  counsel  stated  tha<  an 
amendment,  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  aotice  period. 
HEAMNG  OR  MOTIFICATKm  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  April  25, 1994  and  should  be 
accompanied  by  proof  of  service  (fll 
app  icants  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  iMfture 
of  the  writer's  interest,  the  reason  for  Ae 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549, 
Applicants,  One  International  Place. 
44th  Floor,  Boston,  MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT; 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  504-2406,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202J  272- 
3018  (Office  of  Investment  Cotapany 
Regulation.  Division  of  Investment 
Management). 

StiPPLEMENTARY  INFORMATIOK:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  ofateined  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  a  Maryland 
corporation  registered  as  an  open-end 
management  investment  company.  The 
Fund  currently  consists  of  twenty-five 
series  of  shares  (each ,  together  with  any 
series  subsequently  established  or 
otherwise  acquired  is  referred  to  as  the 
"Portfolio").  Each  of  the  existing 
Investment  Advisers  is  a  wholly-owned 
subsidiary  of  UAM,  which  is  a  holding 
company  incorporated  in  Delaware  for 
the  purpose  of  acquiring  and  owning 
firms  engaged  primarily  in  institutional 
investment  raana^ment.  The  Fund's 
shares  are  distributed  through  the  RF! 
Distributors  division  of  the  Distributor. 
The  Distributor  of  the  Fund  is  a  wholly- 
owned  subsidiary  of  UAM. 

2.  Existing  shares  of  each  Portfolio 
("Existing  Shares")  are  no  load,  are  not 
offered  in  connection  with  a  rule  12b- 
1  distribution  plan,  and  are  desigoed 
primarily  for  investment  by  high  net 
worth  inidividuals  and  tax-exempt 
fiduciary  investors  who  are  entrusted 
with  the  responsibility  of  investing 
assets  held  for  the  benefit  of  others. 

3.  Applicants  propose  that  the  Fund 
issue  additional,  separate  classes  of 
shares  ("New  Shares")  desigi^  for  a 
particular  market.  Each  class  of  New 
Shares  would  be  identical  in  all  respects 
to  the  Existing  Shares  except  for  its  class 
designation,  the  allocation  of  certain 
expenses,  vtrting  rights,  and  exchange 
privileges. ' 


'  The  Fund  may  mstituie  a  sales  charge  or  a 
contingent  deien«d  sala  chvge  in  the  future  witfa 
respect  to  the  New  Shares.  Prior  to  tike 
innplcmentatian  oJ  any  CDSL.  applicanU  will  obtain 
a  Commission  order  allowing  the  imposition  oTthe 
CDSL,  unless  the  Commission  has  adopted  a  rule 
allowing  its  imposition. 
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4.  In  addition  to  the  current  class  of 
Existing  Shares,  the  Fund  may  offer 
several  classes  of  New  Shares:  (1)  In 
connection  with  a  distribution  plan 
adopted  pursuant  to  rule  12b-l  (a 
"Distribution  Plan")  and/or  (2)  in 
connection  with  a  non-rule  12b-l 
shareholder  services  plan  ("Shareholder 
Services  Plan").  Shares  offered  subject 
to  the  Distribution  Plan  are  referred  to 
as  the  "Distribution  Shares."  The 
Distribution  Plan  and  the  Shareholder 
Services  Plan  are  collectively  referred  to 
herein  as  "Plans."  The  Fund  may  offer 
an  unlimited  number  of  classes  of 
shares,  either  in  connection  with  a  Plan, 
with  more  than  one  Plan,  or  without  any 
of  the  Plans.  All  classes  of  shares  issued 
by  the  Fund  in  connection  with  any 
order  granted  in  response  to  the 
application  will  comply  with  all 
representations  and  conditions 
contained  herein. 

5.  Under  each  of  the  Distribution  Plan 
and  the  Shareholder  Services  Plan, 
either  the  Fund  or  the  Distributor  enters 
into  servicing  agreements  ("Service 
Agreements")  with  banks,  broker- 
dealers,  or  other  institutions,  including 
the  EHstributor  if  the  Fund  so  elects 
("Service  Organizations"),  concerning 
the  provision  of  certain  account 
administration  services  to  the  customers 
("Customers")  of  the  Service 
Organizations.  Service  Agreements 
under  the  Distribution  Plan  also 
contemplate  an  asset-based  sales  charge 
to  compensate  Service  Organizations  for 
the  distribution  of  Distribution  Shares 
and  the  provision  of  certain  additional 
shareholder  liaison  services  to 
Customers,  which  services  arguably 
could  be  considered  to  be  distribution- 
related.  The  Shareholder  Services  Plan 
would  be  used  with  respect  to  Service 
Organizations  authorized  to  provide 
only  personal  and  account  maintenance 
services  under  a  Shareholder  Services 
Plan,  and  the  Distribution  Plan  would 
be  used  with  respect  to  the  Service 
Organizations  authorized  to  provide  the 
distribution  and  distribution-related  and 
liaison  services  under  the  Distribution 
Plan. 

6.  Under  each  Pl-m,  depending  on 
whether  either  the  Fund  or  the 
Distributor  was  a  party  to  a  Service 
Agreement  with  a  Service  Organization, 
the  Fund  or  the  Distributor  (which 
would  be  reimbursed  by  the  Fund) 
would  pay  a  Service  Organization  for  its 
services  and  assistance  in  accordance 
with  the  terms  of  the  relevant  Plan  and 
the  particular  Service  Agreement 
("Service  Payments").  Service  Payments 
with  respect  to  a  Shareholder  Services 
Plan  are  "service  fees,"  and  Service 
Payments  with  respect  to  a  Distribution 
Plan  are  "service  fees"  or  "asset-based 


sales  charges"  or  both,  as  defined  in 
Article  in,  section  26  of  the  National 
Association  of  Securities  Dealers,  Inc. 
Rules  of  Fair  Practice.^ 

7.  In  the  event  that  a  Distribution  Plan 
and  a  Shareholder  Services  Plan  are 
adopted  with  respect  to  a  single  class  of 
shares,  the  Directors  will  apply  the 
analysis  required  under  rule  12b-l(d)  to 
the  aggregate  amount  paid  under  such 
Plans  in  order  to  assure  that,  to  the 
extent  that  the  Plans  may  be  deemed  to 
overlap  in  some  respects,  compensation 
shall  not  be  duplicative  as  a  result  of  the 
use  of  both  Plans. 

8.  Under  the  proposed  a.Tangement, 
each  New  Share  or  Existing  Share  in  a 
particular  Portfolio,  regardless  of  class, 
would  represent  an  interest  in  the  same 
portfolio  of  investments  and  would  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 
restrictions,  limitations,  quahfications, 
designations  and  terms  and  conditions, 
except  that:  (a)  Each  class  of  New  Shares 
would  have  a  different  class 
designation:  (b)  each  class  of  New 
Shares  offered  in  connection  with  a  Plan 
(or  Plans)  would  bear  the  expense  of  the 
Service  Payments  that  would  be  made 
under  the  Service  Agreements  that  are 
entered  info  with  respect  to  such  cla.ss; 
(c)  each  class  of  shares  could  also  bear 
certain  expenses  described  in  condition 

1  below  (the  "Class  Expenses")  that  are 
directly  attributable  only  to  the  class;  (d) 
only  the  holders  of  the  shares  of  the 
class  or  classes  involved  would  be 
entitled  to  vote  on.matters  pertaining  to 
a  Plan  and  any  related  agreements 
relating  to  such  class  or  classes  (for 
example,  the  adoption,  amendment  or 
termination  of  a  Plan  in  accordance 
with  the  provisions  of  njle  12b-l  or  the 
terms  of  the  Plan);  and  (e)  each  class 
would  have  different  exchange 
privileges. 

9.  Certain  expenses  may  be 
attributable  to  a  particular  Portfolio,  but 
not  a  particular  class.  All  such  expenses 
will  be  allocated  to  each  class  of  shares 
in  a  Portfolio  on  the  basis  of  the  relative 
net  asset  values  of  the  classes  of  that 
Portfolio. 

10.  Except  as  noted  below,  each  class 
of  shares  may  be  exchanged  only  for 
shares  of  the  same  class  in  another 
Portfolio  and  in  all  events  will  be 
limited  to  within  the  same  "group  of 
investment  companies"  as  that  term  is 
defined  in  rule  lla-3  of  the  Act. 
Exchanges  will  be  permitted  among 
classes  should  a  shareholder  cease  to  be 
eligible  to  purchase  shares  of  the 


•'Any  front-end  load,  as.wl  basfd  sales  charge, 
service  fee.  or  c»nlingent  deferred  s.iles  load  will 
comply  with  section  26(d).  Article  lU  of  the  flules 
of  Fair  Practice  of  (he  SASD. 


original  class  by  reason  of  a  change  in 
the  shareholder's  status.  Exchanges 
among  classes  may  be  made  %»dien  a 
shareholder  of  a  class  becomes  eligible 
to  purchase  shares  of  another  class  and 
ineligible  to  piuchase  shares  of  the  class 
originally  held.  This  situation  might 
occur,  for  example,  when  an  investor 
who  beneficially  owned  shares  held  by 
an  institution  becomes  the  holder  of 
legal  title  by  reason  of  a  distribution 
from  the  institutional  account  Such 
distributions  may  be  occasioned  by  a 
termination  of  a  trust  and  distribution  of 
the  corpus  of  the  trust  to  beneficiaries. 
An  individual  would  become  the  holder 
of  shares  desired  for  institutions,  and 
the  individual  may  desire  the  services 
offered  by  Service  Organizations  in 
substitution  of  the  services  formerly 
provided  by  the  trustee  of  such  trust.  In 
such  a  case,  an  exchange  may  occur 
upon  the  request  of  the  shareholder. 

Applicants'  Legal  Analysis 

1.  The  proposed  issuance  and  sale  of 
certain  classes  of  securities  representing 
interests  in  the  Fund's  or  future  Funds' 
investment  portfolios,  including  the 
allocation  of  voting  rights  thereto  and 
the  payment  of  dividends  thereon  in  the 
manner  described  below,  might  be 
deemed  to  resuh  in  a  "senior  security" 
within  the  meaning  of  Section  18(g)  and 
to  be  prohibited  by  section  18(f)(1)  and 
also  to  violate  the  requirement  in 
Section  18(i)  that  ever>'  share  of  stock 
issued  by  a  registered  management 
investment  company  shall  have  equal 
voting  rights  with  every  other  share  of 
outstanding  voting  stock. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  Plans  in  the 
manner  described  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  Although 
investors  purc;hasing  shares  offered  in 
connection  with  a  Plan  would  bear  the 
costs  associated  with  the  related 
services,  they  would  also  enjoy  the 
benefits  of  those  services  and.  in  the 
case  of  Distribution  Shares,  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  such  Plans. 
Conversely,  investors  purchasing  shares 
that  are  not  covered  by  a  Plan  would  not 
be  burdened  with  such  expenses  or 
enjoy  such  voting  rights.  Moreover, 
because  with  respect  to  any  Portfolio  the 
rights  and  privileges  of  shares  would  be 
substantially  identical,  the  possibility 
that  the  interests  of  the  various  classes 
of  shareholders  would  ever  conflict 
would  be  remote.  The  interests  of  each 
class  of  shareholders  would  be 
adequately  protected  since  the  Plan,  the 
Service  Agreements  and  the  Ser\i(e 
Payments  would  conform  to  the 


1F.680 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7,  1994  /  Notices 


requirements  of  rule  12b-l  or  the 
protection  described  in  the  application, 
including  the  requirement  that  they  be 
approved  by  the  Board  of  Directors  of 
the  Fund. 

3.  The  abuses  that  section  18  of  the 
Act  are  intended  to  redress  are  set  forth 
in  section  1(b)  of  the  Act  which  declares 
that  the  interests  of  investors  are 
adversely  affected  when  investment 
companies  by  excessive  borrowing  and 
the  issuance  of  excessive  amounts  of 
senior  securities  increase  the 
speculative  character  of  the  other 
securities,  or  when  investment 
companies  operate  without  adequate 
reserves.  The  proposed  arrangement 
does  not  involve  borrowings  and  does 
not  affect  the  Fund's  existing  assets  or 
reserves.  Nor  will  the  proposed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  Portfolio, 
since  each  class  of  shares  in  a  Portfolio 
will  participate  in  all  of  such  Portfolio's 
appreciation  (if  any),  income  and 
expenses  (with  the  exception  of  the 
proposed  Service  Payments  and  Class 
Expenses)  on  the  basis  of  the  applicable 
net  assets  of  such  class. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions. 

1.  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  same 
portfolio  of  investments  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  classes 
of  shares  of  a  Portfolio  will  relate  solely 
to  one  or  more  of  the  following:  (a)  The 
differences  in  certain  Class  Expenses, 
which  are  limited  to  any  or  all  of  the 
following:  (i)  Transfer  agent  fees 
identified  by  applicants  as  being 
attributable  to  a  specific  class  of  shares; 
(ii)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(iii)  Commission  and  Blue  Sky 
registration  fees  incurred  by  a  class  of 
shares;  (iv)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (v)  Directors'  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  (vi) 
accounting  expenses  relating  solely  to 
one  class  of  shares;  and  (vii)  legal 
expenses  relating  to  a  specific  class  of 
shares;  (b)  expenses  assessed  to  a  class 
pursuant  to  a  Shareholder  Services  Plan 
and/or  12b-l  Plan  with  respect  to  such 
class;  (c)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  the 
Fund's  Shareholder  Services  Plan  and/ 


or  any  12b-l  Plan;  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares;  and  (e)  the  designation  of  each 
class  of  shares  of  the  Fund.  Any 
additional  incremental  expenses  not 
specifically  identified  above  which  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  unless 
and  until  approved  by  the  Commission 
pursuant  lo  an  amended  order. 

2.  The  Directors  of  the  Fund, 
including  a  majority  of  the  independent 
Directors,  who  are  not  interested 
persons  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Directors"),  will 
approve  the  offering  of  additional 
classes  of  New  Shares  (the  "Multi-Class 
System").  The  minutes  of  the  meetings 
of  the  Directors  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
Directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interest  of  both  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Directors  including  a  majority  of  the 
Independent  Directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  Board  of  Directors, 
and  the  Directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  On  an  ongoing  basis,  the  Directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Directors,  including  a 
majority  of  the  Independent  Directors, 
shall  take  such  action  as  is  reasonably 
neces-sary  to  eliminate  any  such 
conflicts  that  may  develop.  The 
distributor  and  the  investment  advisers 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors,  If  a  conflict  arises,  the 
distributor  and  the  investment  advisers, 
at  their  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors,  Applicants  will  require  all 


persons  selling  shares  of  the  Fund  to 
agree  to  conform  to  such  standards. 

6.  The  Shareholder  Services  Plans 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  Directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the 
Shareholder  Services  Plans  and  any 
Distribution  Plans  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  rtot  be 
presented  to  the  Directors  to  justify  any 
fee  attributable  to  that  class.  'The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  the  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount  per  outstanding 
share,  except  that  Service  Payments 
made  by  a  class  under  a  Plan  and  any 
Class  Expenses  will  be  borne 
exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
Applicants,  which  has  been  provided  to 
the  Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
would  be  made  in  an  appropriate 
manner.  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Fund  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  Commission  pursuant  to 
sections  30(a)  and  30(b)(1)  of  the  Act. 
The  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Fund  (which  the  Fund 
agrees  to  provide),  will  be  available  for 


inspection  by  the  Commission  staff 
upon  written  request  to  the  Fund  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  a  regional  officer  of  the 
Commission.  Authorized  staff  members 
would  be  hmited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrator  or  Associate  or 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  report  on 
policies  and  procedures  placed  in 
operation,  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA, 
as  if  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AJCPA  from  time  to 
time. 

10.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(9)  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  Applicants 
will  take  immediate  corrective  action  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  different 
compensation  for  selHng  or  servicing 
Fund  Shares  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
the  Fund. 

12.  The  condjtions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibiUties  of  the 
Directors  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  Directors. 

13.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
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shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
a  Portfolio,  it  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  shares 
of  such  Portfolio.  The  information 
provided  by  Applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Fund's  net  asset  value  or  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply 
Commission  approval,  authorization  of 
or  acquiescence  in  any  particular  level 
of  payments  that  the  Fund  may  make 
pursuant  to  its  Distribution  Plan  or 
Shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretan: 

IFR  Doc.  94-8286  filed  4-6-94:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  02/02-0550] 

KOCO  Capital  Company,  L.P.;  Notice 
of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  September  17,  1993.  a  notice  was 
published  in  the  Federal  Register  (58 
FR  29020)  stating  that  an  application 
has  been  filed  by  KOCO  Capital 
Company,  LP.,  116  Radio  Circle,  Mount 
Kisco.  New  York  10549.  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  Ociober  18.  1993  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that.  purStiant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  02/02-0550  to  KOCO 


Capital  Company.  L.P..  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59  Oil.  Small  Business 
Investment  Companies) 

Dated:  March  30.  1994. 
Robert  D.  Stiilman. 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-8349  Filed  4-€-94:  845  am) 

BILLING  CODE  M2S-0t-M 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Controls 
[Public  Notice  1980] 

Reinstatement  of  Export/Retransfer 
Privileges  Pursuant  to  Section  38(g)(4) 
of  the  Arms  Export  Control  Act 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  a 
person  who  has  had  its  export/retransfer 
privileges  reinstated  pursuant  to  section 
38(g)(4)  of  the  Arms  Export  Control  Act, 
(the  AECA),  (22  U.S.C.  2778(g)(4))  and 

§127.11(b)  (formerly  §  127.10(b))  of  the 
International  Traffic  in  Arms 
Regulations,  (the  ITAR),  (22  CFR  parts 
120-130). 

EFFECTIVE  DATE:  March  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant  Jr..  Chief.  Compliance 
Enforcement  Branch.  Compliance 
Division,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (703-87'5- 
6650). 

SUPPLEMENTARY  INFORMATION:  Set.tion 
38(g)(4)(A)  of  the  AECA  and  §  127.1 1(a) 
of  the  ITAR  prohibit  tlie  issuance  of 
export  licenses  or  other  approvals  to  a 
person,  or  any  party  to  the  export,  who 
has  been  convicted  of  violating  certain 
U.S.  criminal  statutes  enumerated  at 
section  38(g)(1)  of  the  AECA  and 
§  120.27  of  the  ITAR.  The  term  "person" 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
freight  forwarders  or  designated 
exporting  agent  of  the  license  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported. 

The  statute  permits  export/retransfer 
privileges  to  be  reinstated  on  a  case-by- 
case  basis  after  consultation  with  the 
Secretary  of  the  Treasury  and  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction  or 
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ineligibility  to  export  and  finding  that 
appropriate  steps  have  been  taken  to 
mitigate  any  law  enforcement  concerns. 

In  accordance  with  these  authorities 
Japan  Aviation  Electronics  Industry, 
Ltd.,  Japan,  (JAE),  effective  March  25, 
1994,  has  had  export/retransfer 
privileges  reinstated  pursuant  to  section 
38(g)(4)  oftheAECA  and  §127.11  of  the 
ITAR. 

The  effect  of  this  notice  is  that  JAE 
may  once  again  participate  in  the  export 
or  retransfer  of  defense  articles  or 
defense  services  subject  to  section  38  of 
the  AECA  and  the  ITAR. 

Dated:  March  28. 1994. 
William  B.  Robinson, 

Director.  Office  of  Defense  Trade  Controls, 

Department  of  State. 

IFR  Doc.  94-8332  Filed  4-6-94;  8:45  am) 

BILUNG  CODE  4710-25-M 

[Public  Notice  1982] 

Union  Pacific  Railroad  Co.  Proposal  for 
New  International  Railroad  Bridge  at 
Laredo.  TX 

agency:  Department  of  State. 

ACTION:  Notice  of  receipt  of  application 

to  construct  an  international  bridge. 

SUMMARY:  The  Department  of  State  is 
announcing  the  receipt  from  the  Union 
Pacific  Railroad  Company  of  Omaha, 
Nebraska  of  an  application  for  a 
Presidential  Permit  to  construct  a  new 
international  railroad  bridge  at  Laredo, 
Texas.  The  Department  of  State  issues 
Presidential  Permits  for  international 
bridges  under  authority  qf  the 
International  Bridge  Act  of  1972  (33 
U.S.C.  535.  86  Stat.  731)  and  Executive 
Order  No.  11423  (33  FR  11741),  as 
amended  by  Executive  Order  No.  12847 
(58  FR  29511). 

ADDRESSES:  The  Application  and 
Environmental  Assessment  are  available 
for  inspection  at  the  office  of  Stephen  R. 
Gibson,  Coordinator,  U.S.-Mexico 
Border  Affairs,  Office  of  Mexican 
Affairs,  room  4258,  Department  of  State, 
Washington,  DC  20520  (Telephone  202- 
647-8529). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  No.  11423,  the 
Department  of  State  will  coordinate 
review  of  the  application  by  concerned 
federal  agencies,  including  the 
Immigration  and  Naturalization  Service, 
General  Services  Administration, 
Department  of  the  Interior,  Department 
of  Agriculture,  Department  of 
Commerce,  U.S.  Customs  Service, 
Federal  Highway  Administration,  Food 
and  Drug  Administration,  International 
Boundary  and  Water  Commission-U.S. 
Section,  Department  of  Defense,  and  the 


Department  of  State.  Interested  persons 
may  submit  their  views  regarding  the 
application  in  writing  by  May  6, 1994  to 
the  Coordinator  for  U.S.-Mexico  Border 
Affairs  at  the  above  address. 

Dated:  March  30. 1994. 
Stephe*  R.  Gibson, 

Coordinator.  U.S.-Mexico  Border  Affairs. 
Office  of  Mexican  Affairs. 
IFR  Doc.  94-8335  Filed  4-6-94;  8:45  am] 
BILUNG  CODE  4710-29-M 


[Public  Notice  1979] 

Determination  Under  Title  I  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  Fbcal  Year  1994  (Pub.  L  103-187) 

Pursuant  to  Title  I  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
Fiscal  Year  1994  (Pub.  L.  103-187),  I 
hereby  determine  that  Israel  is  not  being 
denied  its  right  to  participate  in  the 
activities  of  the  International  Atomic 
Energy  Agency. 

This  determination  shall  be  provided 
to  Congress  and  published  in  the 
Federal  Register. 

Dated:  March  25.  1994. 
VVaires  Christopher, 

Secretary  of  State. 

IFR  Doc.  94-8290  Filed  4-6-94;  8:45  am] 

BILUNG  CODE  4710-1fr-M 


[Public  Notice  1978] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Telecommunications 
Standardization  Sector  Study  Group  A 
will  meet  on  April  27,  1994,  in  room 
1207  from  9:30  am  to  3  pm  and  Study 
Croup  C,  April  28, 1994  from  9:30  am 
to  4:30  pm  in  room  1207,  at  the  U.S. 
Department  of  State,  2201  "C"  Street 
NW.,  Washington,  DC  20520. 

The  agenda  for  Study  Group  A  will 
include  a  debrief  of  the  recent  ITU-T 
Study  Group  2  meeting  and  finalize 
preparations  for  the  May  31-June  9, 
Geneva  ITU-T  Study  Group  3  meeting. 

The  agenda  for  the  Study  Group  C 
meeting  will  include  consideration  of 
delayed  documents  for  ITU  Study 
Groups  4  and  15.  Agenda  items  for  ITU 
Study  Group  5,  6,  and  12  will  also  be 
considered.  Please  submit  proposed 
contributions  to  the  chairman  of  SG-C 
on  or  before  April  4, 1994  to  allow  time 
for  distribution  and  review  prior  to  the 


meeting.  Contributions  should  be 
mailed  to:  D.  Thovson,  AT&T  Rm 
5A256,  P.O.  Box  752,  900  Route  202/ 
206,  Bedminster,  NJ  07921-0752. 
Contributions  endorsed  by  a  U.S. 
Standards  body  may  be  brought  into  the 
meeting  for  consideration  and  approval. 
The  person  presenting  the  contribution 
should  bring  40  copies  of  each  to  the 
meeting. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
are  not  presently  named  on  the  mailing 
list  of  the  Telecommunications  Sector  C 
Group,  and  wish  to  attend  please  call 
202-647-0201  no  later  than  5  days 
before  the  meeting.  Enter  from  the  C 
Street  Main  Lobby.  A  picture  ID  will  be 
required  for  admittance. 

Dated:  March  29. 1994. 
Earl  S.  Barbely, 
Chairman.  U.S.  ITACforlTU- 
Telecommunication.  Standardization  Sector. 
IFR  Doc.  94-8331  Filed  4-6-94;  8:45  am) 
BILUNG  CODE  4710-*S-M 


Office  of  Defense  Trade  Controls 

[Public  Notice  1981] 

Munitions  Exports  Involving  Rexon 
Technology  Corp.,  et  al. 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
existing  licenses  and  other  approvals, 
granted  pursuant  to  section  38  of  the 
Arms  Export  Control  Act,  that  authorize 
the  export  or  transfer  by.  for  or  to, 
Rexon  Technology  Corporation,  Gary  D. 
Kauf.  Jerome  S.  Shafir.  James  A.  Bittel, 
Ronald  L.  Laib,  Ordnance  Technologies, 
Ltd.,  John  Paul  Grecian,  and  Bryan 
Mason,  and  any  of  their  subsidiaries, 
associated  companies,  or  successor 
entities,  of  defense  articles  or  defense 
services  are  suspended.  In  addition,  it 
shall  be  the  policy  of  the  Department  of 
State  to  deny  all  export  license 
applications  and  other  requests  for 
approval  involving,  directly  or 
indirectly,  the  above  cited  entities.  This 
action  also  precludes  the  use  in 
connection  with  such  entities  of  any 
exemptions  from  license  or  other 
approval  included  in  the  International 
Traffic  in  Arms  Regulations  (22  CFR 
parts  120-130)  (ITAR). 
EFFECTIVE  DATE:  February  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 


Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (703-675-6650). 

SUPPLEMENTARY  INFORMATION:  Two 
indictments  were  returned  on  December 
13, 1993,  in  the  U.S.  District  Court, 
District  of  New  Jersey.  The  first,  a  five 
(5)  count  indictment,  charging  Rexon 
Technology  Corporation,  Gary  D.  Kauf, 
Jerome  S.  Shafir,  James  A.  Bittel,  and 
Ronald  L.  Laib,  with  conspiracy  (18 
U.S.C.  371)  to  violate  and  violating 
section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778)  (AECA)  and  its 
implementing  regulations,  the  ITAR. 
Second,  a  four  (4)  count  indictment, 
charging  Ordnance  Technologies,  Ltd., 
John  Paul  Grecian,  and  Bryan  Mason 
with  conspiracy  (18  U.S.C.  371)  to 
violate  and  violating  section  38  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2778)  (AECA)  and  its  implementing 
regulations,  the  ITAR.  The  indictment 
charges  that  the  defendants  conspired  to 
export  illegally  300,000  sets  of  United 
States-origin  fuze  components  to  Iraq, 
while  stating  that  the  ftizes  in  question 
were  for  use  by  the  Jordanian  Armed 
Forces,  without  having  first  obtained  the 
U.S.  Department  of  State  requisite 
authorization.  Also,  the  defendant  was 
charged  with  causing  a  false  statement 
to  be  made  in  applications  to  the 
Department  of  State  for  licenses  to 
export  those  defense  articles  to  Iraq  by 
supplying  a  cover  story  that  stated  the 
fuzes  were  going  to  be  assembled  in 
Jordan  and  used  by  the  Jordanian 
Armed  Forces.  [United  States  v.  Rexon 
Technology  Corporation,  U.S.  District 
Court,  District  of  New  Jersey,  Criminal 
Docket  No.  CR-93-610). 

On  February  24, 1994,  the  Department 
of  State  suspended  all  licenses  and 
other  written  approvals  (including  all 
activities  under  manufacturing  license 
and  technical  assistance  agreements) 
concerning  exports  of  defense  articles 
and  provision  of  defense  services  by,  for 
or  to  Rexon  Technology  Corporation, 
Gary  D.  Kauf,  Jerome  S.  Shafir.  James  A. 
Bittel,  Ronald  L.  Laib,  Ordnance 
Technologies,  Ltd.,  John  Paul  Grecian, 
and  Bryan  Mason  and  any  of  their 
subsidiaries,  associated  companies  or 
successor  entities.  Furthermore,  the 
Department  of  State  precluded  the  use, 
in  connection  with  the  named  persons, 
of  any  exemptions  from  licenses  or 
other  approvals  included  in  the  ITAR. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U.S.C.  2778  &  2791)  and  22  CFR 
126.7(a)(2)  and  126.7(a)(3)  of  the  ITAR. 
It  will  remain  in  force  until  rescinded. 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7.  1994  /  Notices 


16683 


Exceptions  may  be  made  to  this 
policy  on  a  case-by-case  basis  at  \he 
discretion  of  the  Office  of  Defense  Trade 
Controls.  However,  such  an  exception 
would  be  granted  only  after  a  full 
review  of  all  circumstances,  paying 
particular  attention  to  the  following 
factors:  Whether  an  exception  is 
warranted  by  overriding  U.S.  foreign 
policy  or  national  security  interests; 
whether  an  exception  would  further  law 
enforcement  concerns;  and.  whether 
other  compelling  circumstances  exist 
which  are  consistent  with  the  foreign 
policy  or  national  security  interests  of 
the  United  States,  and  which  do  not 
conflict  with  law  enforcement  concerns. 

A  person  named  in  an  indictment  for 
an  AECA-related  violation  may  submit  a 
written  request  for  reconsideration  of 
the  suspension/denial  decision  to  the 
Office  of  Defense  Trade  Controls.  Such 
request  for  reconsideration  should  be 
supported  by  evidence  of  remedial 
measures  taken  to  prevent  future 
violations  of  the  AECA  and/or  the  ITAR 
and  other  pertinent  documented 
information  showing  that  the  person 
would  not  be  a  risk  for  future  violations 
of  the  AECA  and/or  the  ITAR.  The 
Office  of  Defense  Trade  Controls  will 
evaluate  the  submission  in  consultation 
with,  inter  alia,  the  Departments  of 
Treasury,  Justice,  and  other  necessary 
agencies.  After  a  decision  on  the  request 
for  reconsideration  has  been  rendered 
by  the  Assistant  Secretary  for  Political- 
Military  Affairs,  the  requester  will  be 
notified  whether  the  exception  has  been 
granted. 

Dated:  February  24, 1994. 
Robert  L.  Gallucd, 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs,  Department  of  State. 
IFR  Doc.  94-6334  Filed  4-^94;  8:45  ami 

BILUNG  CODE  4710-2S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD8-84-004] 

Eighth  Coast  Guard  District  Industry 
Day  Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District,  is  sponsoring  a 
Marine  Safety  Industry  Day  to  discuss 
various  topics  of  interest  to  the  marine 
community.  The  meeting  will  be  open 
to  the  public. 

DATES:  The  meeting  will  be  held  on  May 
26, 1994.  from  9  a.m.  to  4:30  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Fairmont  Hotel,  123  Barorme  Street 
(at  University  Place).  New  Orleans,  LA. 
The  telephone  number  for  the  hotel  is 
(504) 529-7111. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  S.  P.  Glenn,  U.S.  Coast  Guard, 
c/o  Commander  (roep).  Eighth  Coast 
Guard  District.  Hale  Boggs  Federal 
Bldg.,  room  1341.  501  Magazine  Street. 
New  Orleans.  LA  70130-3396; 
telephone  number  (504)  589-6271;  fax 
number  (504)  589-499. 

SUPPLEMENTARY  INFORMATION:  Over  the 
past  several  years,  the  marine  industry 
has  undergone  significant  change.  A 
much  more  competitive  marketplace,  an 
emphasis  on  quality,  regulatory 
initiatives  in  response  to  several  marine 
casualties,  and  significant  legislation 
such  as  OPA  90  have  influenced  and 
changed  the  way  virtually  all  segments 
of  the  industry  currently  conduct 
business.  The  Coast  Guard  also  has 
taken  a  new  approach  as  a  regulatory 
agency  and  embarked  on  several  major 
initiatives  to  improve  quality  and 
customer  service. 

In  view  of  these  changes,  for  this 
year's  industry  day.  we  plan  to  present 
a  series  of  speakers  representing  all 
segments  of  the  industry  in  lieu  of  the 
traditional  panel  sessions.  These 
presentations,  among  other  topics,  will 
include  the  Coast  Guard  marine  safety 
program's  new  "business  plan," 
discussions  on  the  Coast  Guard's 
Maritime  Regulatory  Reform  Program, 
the  status  of  several  joint  industry-Coast 
Guard  initiatives  to  streamline  and 
improve  the  vessel  inspection  process, 
the  latest  on  marine  licensing,  an  update 
on  several  industry  "quality"  programs, 
and  new  initiatives  in  pollution 
response.  The  presenters  will  be  from 
both  the  Coast  Guard  and  industry.  The 
theme  for  this  year  will  be  "A 
Partnership  in  Quality."  The  agenda  is: 

May  26, 1994— Fairmont  Hotel 

8  a.m. — Registration 

9  a.m. — Welcome  and  Introductions 
— ^Speaker  presentations 

9:45  a.m.— Coffee  break 

10  a.m. — Plenary  session  continues 

11:30  a.m. — Luncheon  with  keynote  speaker 
1:30  p.m. — Plenary  session  continues 
4:30  p.m. — Industry  Day  concludes 
4:45  p.m. — No  host  reception 

Attendance  is  open  to  the  public. 
Preregistration  for  the  program  is 
required  to  assure  adequate  space.  The 
conference  and  luncheon  fee  will  be 
$30.00.  Contact  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  to  obtain  registration  forms  and 
luncheon  menu.  Reservations  must  be 
received  no  later  than  April  30. 1994. 
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Dated:  March  24, 1994. 
J.CCanl. 

Bear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  94-8377  Filed  4-6-94;  8:45  ami 
BILUNG  CODE  M10-14-M 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Hold  Scoping 
Meetings  for  Kahului  Airport,  Kahului, 
Maui,  HI 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  and  to 

hold  two  (2)  public  scoping  meetings  for 

Kahului  Airport,  Kahului,  Maui, 

Havkraii. 

SUMMARY:  The  Federal  Aviation 
Administration,  in  cooperation  with  the 
State  of  Hawaii,  Department  of 
Transportation,  Airports  Division  is 
issuing  this  notice  to  advise  the  public 
that  an  Environmental  Impact  Statement 
will  be  prepared  for  proposed 
improvements  at  Kahului  Airport.  To 
ensure  that  all  significant  issues  related 
to  the  proposed  action  are  identified, 
two  (2)  public  scoping  meetings  will  be 
held  on  May  18.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Welhouse,  Airport  Engineer/ 
Planner,  HNLr^21,  Federal  Aviation 
Administration.  Honolulu  Airports 
District  Office,  P.O.  Box  50244, 
Honolulu,  Hawaii.  96850-0001, 
Telephone:  808/541-1243. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA), 
in  cooperation  with  the  State  of  Hawaii. 
Department  of  Transportation,  Airports 
Division,  will  prepare  a  joint 
Environmental  Impact  Statement  (EIS) 
for  proposed  improvements  at  Kahului 
Airport  in  accordance  with  the 
requirements  of  ttie  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  Chapter  343,  Hawaii 
Revised  Statutes,  as  revised. 

The  Joint  Lead  Agencies  for  the 
preparation  of  the  EIS  will  be  the 
Federal  Aviation  Administration  and 
the  State  of  Hawaii,  Department  of 
Transportation,  Airports  Division. 

The  proposed  improvements  at 
Kahului  Airport  include,  but  are  not 
limited  to: 

1.  Extend  and  Strengthen  Runway  2/20 

from  7,000  feet  to  9,600  feet. 

2.  Construct  a  new  airport  access  road. 

3.  Relocate  the  Instrument  Landing 

System  (ILS)  and  Approach 
Lighting  System  (ALS)  on  Runway 
2. 


4.  Acquire  land  for  Runway  2  approach 

protection,  and  approach  lighting 
system. 

5.  Other  development  items 

recommended  in  the  June  1993 
Master  Plan. 

6.  Potential  long  range  projects  not 

currently  planned  in  the  Master 
Plfin  or  shown  on  the  Airport 
Layout  Plan  including: 

A.  Construct  Phase  II  of  the  passenger 
terminal  building. 

B.  International  flight  operations  and 
facilities. 

C.  Long  term  helicopter  facility. 

Alternatives 

The  alternatives  to  the  proposed 
development  that  will  be  examined  in 
the  EIS  include  the  following: 

1.  The  proposed  alternative. 

2.  Alternative  expansion  at  Kahului 

Airport  such  as  a  parallel  runway  or 
different  runway  lengths. 

3.  Alternative  modes  of  travel. 

4.  Utilization  of  other  existing  State 

airports. 

5.  Reactivation  of  the  abandoned 

Puunene  Airfield. 

6.  Consideration  of  potential  other 

general  aviation  airport  sites. 

7.  No  Action. 

Comments  and  suggestions  are  invited 
from  Federal,  State  and  local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  Bbove. 

Public  Scoping  Meeting 

To  facilitate  receipt  of  comments. 
Two  (2)  public  scoping  meetings  will  be 
held  an  Wednesday.  May  18,  1994.  The 
first  meeting  will  be  held  in  the  Kahului 
Airport  Terminal  at  10  a.m.  Hawaii 
Standard  Time.  The  second  meeting 
will  also  be  held  in  the  Kahului  Airport 
Terminal  at  7  p.m.  Hawaii  Standard 
Time.  Public  comments  on  the  scope  of 
the  EIS  will  be  accepted  through  Friday, 
June  17. 1994. 

issued  in  Hawthorne,  California  on  March 
30, 1994. 

Robert  C.  Bloom, 

ActingManager,  Airports  Division,  AWP-600. 
IFR  Doc.  94-8323  Filed  4-6-94;  8:45  ami 

BILLINQ  CODE  481fr-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 


AGENCY:  Federal  Aviation 
Administration,  DOT, 


ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  correction  to  a 
Notice  of  meeting  published  on  March 
29.  1994  (59  FR  14707).  This  notice 
amends  the  agenda  previously 
presented,  to  include  items  pursuant  to 
Concept  Briefings  that  will  be  presented 
to  the  Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 

DATES:  The  meeting  will  be  held  on 
April  21, 1994,  at  9  a.m.  Arrange  for  oral 
presentations  by  April  14, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  Suite  801, 1400  K  Street, 
N\V.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Ball,  Aircraft  Certification  Service 
(AIR-1).  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  telephone 
(202)  267-8235. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advi.sory  committee  to  be 
held  on  April  21, 1994,  at  the  General 
Aviation  Manufacturers  Association, 
Suite  801. 1400  K  Street.  NW., 
Washington.  DC  20005.  The  agenda  for 
the  meeting  will  include: 

Opening  Remarks. 
Review  of  Action  Items. 
Working  Group  Reports. 
Parts  Working  Group  presentation  of 

Concept. 
Production  Certification  Working  Group 
presentation  of  Concept. 
Old  Business. 
New  Business. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  April  14, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 


Issued  in  Washington,  DC.  on  April  1, 
1994. 

Elizabeth  Yoest, 

Acting  Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee  on  Aircraft 
Certification  Procedures. 
[FR  Doc.  94-8324  Filed  4-6-94;  8;45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-19;  Notice  1] 

First  Brands  Corporation,  Receipt  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

First  Brands  Corporation  (FBC)  of 
Danbury,  Connecticut  has  determined 
that  some  of  its  brake  fluid  fails  to 
comply  with  49  CFR  571.116,  Federal 
Motor  Vehicle  Safety  Standard  No.  116, 
"Motor  Vehicle  Brake  Fluids,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573.  FBC  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

Section  S5.1.7,  Fluidity  and 
Appearance  at  Low  Temperature,  of 
Standard  No.  116  states: 

When  brake  fluid  is  tested  according  to 
S6.7,  at  the  storage  temperature  and  for  the 
storage  times  given  in  Table  II — 

(a)  The  fluid  shall  show  no  sludging. 
sedimentation,  crystallization,  or 
stratification; 

(b)  Upon  inversion  of  the  sample  bottle,  the 
time  required  for  the  air  bubble  to  travel  to 
the  top  of  the  fluid  shall  not  exceed  the 
bubble  flow  times  shown  in  Table  11;  and 

(c)  On  warming  to  room  temperature,  the 
fluid  shall  resume  the  appearance  and 
fluidity  that  it  had  before  chilling. 

Table  II  of  S5.1.7  states  that  when  the 
brake  fluid  is  stored  at  -  40°  ±  2°  C.  for 
144  hours  Tl±  4.0  hours  the  maximum 
bubble  flow  time  is  10  seconds.  When 
stored  at  -  50°  ±  2°  C.  for  6  hours  ±  0.2 
hours  the  maximum  bubble  flow  time  is 
35  seconds. 

NHTSA  notified  FBC  that  a  sample  of 
I'restone  Brake  Fluid,  AS-400,  failed  to 


meet  the  requirements  of  S5.1.7 
(NHTSA  file  NQ  3293).  FBC's  initial 
investigation  determined  that  the  brake 
fluid  was  packaged  on  May  4, 1993,  at 
its  subsidiary,  Paulsboro,  Packaging, 
Inc.,  and  that  the  fluid  was 
manufactured  by  Union  Carbide 
Corporation  (UCC)  and  identified  as 
UCC's  PM6060,  lot  #0319083.  FBC 
further  stated: 

All  [of  the)  product  in  FBC's  distribution 
system  packaged  from  the  specific  lot  # 
0319083  was  placed  on  hold  and  all 
packaging  of  Brake  Fluid  PM6060  was  ceased 
pending  a  full  investigation  and 
implementation  of  corrective  measures. 

FBC  produced  202.704  units  (12  0  fl.oz.) 
from  lot  #0319083,  and  currently  has  61.752 
units  on  Tiold  at  various  warehouses. 

Based  on  review  of  all  data  and 
consultation  with  USC,  it  is  FBC's  opinion 
that  the  noncompliance  will  not  affect 
product  performance  in  a  motor  vehicle  or 
create  a  safety  concern. 

FBC  is  recommending  that  no  recall  of 
[the]  product  outside  of  FBC's  distribution 
system  be  made.  It  is  further  recommended 
that  the  product  in  inventory  (61.752  units) 
also  be  released  for  sale. 

FBC  also  stated  that  it  has  elected  to 
convert  to  an  alternative  UCC  brake 
fluid  identified  as  PM6340,  which  has  a 
freeze  point  of  -es^C,  and  will 
provide  an  added  margin  to  meet  the 
requirements  of  S5.1.7.,  Standard  No. 
116. 

In  support  of  its  petition  FBC  attached 
a  letter  from  UCC,  dated  January  17. 
1994.  The  UCC  letter  describes  the 
results  of  tests  it  performed  on  samples 
of  the  subject  brake  Ouid: 

Specifically  with  regard  to  the  DOT 
"Fluidity  and  Appearance  at  Low 
Temperature"  test  (FMVSS  116.  Section 
5.1.7),  Union  Carbide  Corporation,  using  the 
DOT  F.VtVSS  116  procedure,  performed  the 
test  at  -40  C  for  6  days  [144  hours)  and 
-  50°C  for  6  hours.  Following  complotion  of 
the  tests: 

— At  -40°C  for  6  days,  the  sample  passed  all 
requirements.  The  sample  met  the 
requirements  for  appearance  at  low 
temperature,  bubble  travel  time  and  room 
temperature  appearance-fluidity 
properties. 

—At  -  50°C  for  .6  hours,  the  sample  passed 
the  requirements  of  bubble  travel  time  and 
room  temperature  appearance-fluidity 
properties.  Upon  completion  of  the  6  hours 
at  -  50°C.  some  cr\-stallization  was  noted 
in  the  sample. 

— Attempts  were  made  to  isolate  the 
crystallized  material.  It  was  soft,  non- 
abrasive  gel  that  was  difficult  to  isolate  as 
it  flowed  with  the  brake  fluid. 
Union  Carbide  Corpioration  also  conducted 

the  test  of  FMVSS  116.  §5.1.7  oh  thr  sample 


with  rigorous  temperature  control  at  -  49°C 
+2°C  to  more  closely  realize  the  -48*^  limit 
of  the  test's  specified  temperature  range 
§  5.1.7  test  parameter:  -  50°C  +2°C).  The 
sample  was  clear,  showed  no  crystals,  had  a 
bubble  travel  time  of  approximately  5 
seconds  and  regained  its  appearance  and 
fluidity  at  room  temperature.  These  results 
were  confirmed  by  a  second  run  at  the  same 
conditions. 

The  Pour  Point  of  the  sample  was 
measured  according  to  the  method  of  ASTM 
D97.  (The)  lowest  temperature  at  which 
movement  in  the  liquid  could  be  obser\ed 
was  determined  to  be  -  62''C. 

From  the  results  obtained  and  obser\ations 
made,  we  are  confident  that  this  brake  fluid 
will  perform  and  provide  braking  under  the 
low  temperature  conditions  of  the  FMVSS 
116  standard,  §  5.1.7  and  offer  the  following 
reasons  in  support  of  this: 

—The  fluid  passed  the  -40°C/6  day  fluidity 
and  appearance  test. 

—The  fluid  showed  appropriate  viscositv  al 
low  temperature  ( -  40°C). 

—The  fluid  showed  appropriate  viscosity  at 
-  50°C  (bubble  travel  time  of 
lapproximHtely  5  seconds  against  a 
requirement  of  35  seconds  jmaximumj). 

— Any  cr>-stalli2ation  observed  was  a  soft. 
non-abrasive  gel  that  flowed  with  the  brake 
fluid.  Furthor.  the  phenomenon  is  fully 
reversible. 

— The  Pour  Point  of  the  sample  was 
measured  as  -  62"^. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  FBC. 
described  above.  Comments  should  refer 
to  the  dock.it  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Saf'^tv  Administration.  Room 
5109.  400  Seventh  Street,  SVV., 
Washington.  DC.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  p>ossibIe. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date;  May  9, 1994. 

Authorifv:  1.5  USC.  1417  delegations  of 
authority  at  49  CFR  1 .50  and  49  CFR  501  8. 

Issued  on:  April  1, 1994. 
Barry  Felrice, 

Associate  Admmistrator  for  Fulemaktn^ 
IFR  Doc  94-8317  Filed  4-6-94.  8:45  am] 

BILLING  CODE  4910-59-44 


16686 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  67 
Thursday,  April  7.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b{e)(3). 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR 

Notice  of  Public  Meeting 

The  Subcommittee  on  the 
Enviromnent  of  the  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission  will  HOLD  A  PUBLIC 
MEETING  TO  GATHER  INFORMATION 
indicating  what,  if  any,  substantial 
Corridor  Commission  objectives  may  be 
affected  by  quarrying  activity  along  the 
Blackstone  River  in  Woonsocket/ 
Cumberland,  RI.  Notice  is  hereby  given 
in  accordance  with  Section  552b  of  Title 
5.  United  States  Code,  that  this  meeting 
will  be  held.  The  Commission  was 
established  pursuant  to  Public  Law  99- 
647,  in  order  to  establish  a  management 
framework  to  protect,  enhance  and 
interpret  the  nationally  significant 
resources  in  the  Blackstone  Valley. 

The  meeting  will  be  held  at  Harris 
Hall,  169  Main  Street.  Woonsocket,  RI 
on  April  12,  1994,  at  7:00  p.m.-9;00 
p.m.,  or  earlier  if  concluded. 

The  Subcommittee  is  providing 
opportunity  for  individuals  to  submit 
information  relating  to  the  effect  of  the 
quarrying  and  relative  activities  on  the 
Commission's  objectives  and  authorities 
as  approved  in  the  Cultural  Heritage 
and  Land  Management  Plan  of  the 
Blackstone  Rh-er  Valley  National 
Heritage  Corridor. 

Corridor  Plans  are  available  upon 
request  from  the  Commission  by  calling 
401-762-0250  or  writing  to  the  address 
below. 

Request  from  the  public  to  address 
the  subcommittee  at  the  meeting  shall 
be  considered  when  submitted  in 
WTiting,  and  accompanied  by  a  wTitten 
statement  addressing  the  above  2  points, 
and  received  in  the  Commission  office 
not  later  than  April  5, 1994.  Include  the 
proposed  spokesperson's  name,  mailing 
address,  and  telephone  number  with  tlie 
request.  The  subcommittee  will  use  the 
WTitten  statements  to  select 
spokespersons  prov  irlmg  relevant 
information,  or  representing  relevant 
concerns.  All  WTitten  statements 
received  by  April  22  will  be  included  in 
the  record  for  the  subcommittee's 
consideration. 


Requests  to  address  the  subcommittee 
including  a  written  statement  should  be 
mailed  to:  Blackstone  River  Valley 
National  Heritage  Corridor,  One  Depot 
Square.  Woonsocket.  RI  02895. 
James  R.  Pepper, 

Executive  Director.  Blackstone  River  Valley 
Natinnal  Heritage  Corridor. 
[FR  Doc.  94-8496  Filed  4-5-94;  2:46  pm] 

BILLING  COOe  4310-70-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  April  12, 1994 

at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

ComDliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b},  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proreedinps  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AMD  TIME:  Thursday.  April  14,  1994 

at  10:00  a.m. 

PLACE:  P99  E  Street  NW.,  Washington, 

DC  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TC  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisor)-  Opinion  1994-3:  M.  Joel  Bolstein 

on  behalf  of  EnviroSource.  Inc.  PAC 
Advisory  Opinion  1994-5:  William  D.  White 
New  Corifidential  Filers  (continued  from 

meeting  of  April  5.  1994) 
Convention  Regulations:  Final  Rules  and 

E.xplanation  and  Justification 
Administrative  Matters 

PERSOM  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer,  Telephone: 
(202) 219-4155. 
Delores  Hardy, 

Adininiftrntive  Assistant. 

[FR  Doc.  94-84Q8  Filed  4-5-94;  2:44  pm] 

BILLiHa  CCDE  6715-01-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

NotiLO  of  Meetings 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  April 

12.  1994. 

PLACE:  Board  Rf3om,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria, 

Vi.-ginia  22314-3428. 

STATUS  Open. 


BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLE  Lending  Rate. 

2.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Advance  Notice  of  Proposed 
Rulemaking:  Amendment  to  Section  704.12. 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Union  Representation. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11.00  a.m.,  Tuesday, 

April  12, 1994. 

PLACE:  Board  Room,  7th  Floor.  Room 

7047, 1775  Duke  Street,  Alexandria. 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Request  by  a  Corporate  Federal  Credit 
Union  for  a  Field  of  Membership 
Amendment.  Closed  pursuant  to  Exemption 
(8). 

3.  Apf)eal  of  Insurance  Determination 
under  Section  201  of  the  Federal  Credit 
Union  Act.  Closed  pursuant  to  exemptions 
(8),  (9)(A)(ii),  and  (9)(B). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  94-8486  Filed  4-5-94;  1:41  pm) 

BILLING  CODE  753S-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usnrc  SE-94-11] 

TIME  AND  DATE:  April  11.  1994  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  701-TA-36O-361  (Preliminary)- 

(India  and  Israel  Only)  and  Inv.  No.  731- 
TA-688-695  (Preliminary)  (Ce.-tain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  France,  India.  Israel,  Malaysia, 
Korea,  Thailand,  the  United  Kingdom, 
and  Venezuela) — briefing  and  vote 

5.  Outstanding  action  jackets: 

1.  GC-94-023;  Federal  Register  advanced 
notice  of  proposed  parts  201  and  207 
rulemaking 

2.  GC-94-024;  Determination  on  the  issues 
of  remedy,  the  public  interest,  and 


JMI 
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bonding  in  Inv.  No.  337-TA-354 
(Certain  Tape  Dispensers) 
3.  GC-94-028;  Request  to  set  aside 
determination  in  Inv.  No.  731-TA- 
(F)  (Professional  Electric  Cutting  an*^ 
Sanding  and  Grinding  Tools) 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  ij6t 
disposed  of  at  the  scheduled  meetifl|, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 


Issued:  April  4,  1994. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  94-84  75  Filed  4-5-94;  1:29  pm] 

BILUNG  CODE  7020-02-P 


UNITED  STATES  ENRICHMENT  CORPORATION 

Board  of  Directors 

TIME  AND  DATE:  8:00  a.m.,  Monday.  April 
11,  1994. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 


STATUS:  The  meeting  vdll  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  financial  and 
internal  personnel  issues  of  the  Corporation 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold  301-564-3354. 

Dated:  April  4,  1994. 
William  H.  Timbers,  Jr.. 

President  and  Chief  Executive  Officer. 
|FR  Doc.  94-8411  Filed  4-^-94;  4:27  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-4853-6] 
RIN  2060-AD58 

Economic  Incentive  Program  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  and  guidance. 

SUMMARY:  This  action  promulgates  rules 
for  economic  incentive  programs  (EIP's) 
which  either  may  or  must  be  adopted  by 
States  for  certain  ozone  (Oi)  and  carbon 
monoxide  (CO)  nonattainment  areas 
upon  the  failure  of  a  State  to  submit  an 
adequate  showing  that  an  applicable 
reasonable  further  progress  (RFP)  or  a 
specific  emissions  reductions  milestone 
has  been  met  (in  serious,  severe,  and 
extreme  O3  and  serious  CO 
nonattainment  areas)  or  upon  the  failure 
of  a  serious  CO  nonattainment  area  to 
attain  the  national  ambient  air  quality 
standards  (NAAQS)  for  CO.  Under  the 
Clean  Air  Act  as  amended  in  1990  (Act), 
the  EPA  was  required  to  promulgate 
final  EIP  rules  for  stationarj-.  area,  and 
mobile  sources  by  November  15.  1992; 
this  action  is  that  rulemaking. 

The  provisions  of  today's  rules  are 
also  guidance  for  discretionary  EIP's 
that  any  State  may  choose  to  adopt  for 
any  criteria  pollutant,  as  explicitly 
allowed  for  in  the  Act.  The  Agency 
views  this  action  as  an  opportunity  to 
encourage  the  development  and  early 
implementation  of  appropriate  EIP's.  In 
so  doing,  the  Agency  hopes  these  rules 
and  guidance  will  stimulate  the 
adoption  of  incentive-based,  innovative 
programs,  where  appropriate,  that  will 
assist  States  in  meeting  air  quality 
management  goals  through  flexible 
approaches  which  benefit  both  the 
environment  and  the  regulated  entities, 
allow  for  less  costly  control  strategies, 
and  provide  stronger  incentives  for  the 
development  and  implementation  of 
pollution  prevention  measures  and 
innovative  emissions  reductions 
technology. 

The  EPA  intends  that  the  portion  of 
the  preamble  and  rules  published  today 
that  concern  discretionary  EIP's 
constitute  guidance,  not  final  action. 
Final  action  with  respect  to 
discretionary  EIP's  will  occur  when  the 
EPA  approves  or  disapproves  State 
implementation  plan  (SIP)  revisions 
containing  discretionary  EIP's. 
EFFECTIVE  DATE:  The  regulations  in  this 
rulemaking  go  into  effect  on  April  7. 
1994. 


ADDRESSES:  The  public  docket  for  this 
action,  A-91-56.  including  copies  of  the 
public  comments  on  the  EPA's  February 
23.  1993  proposed  rulemaking,  is 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  address 
listed  below.  A  reasonable  fee  for 
copying  may  be  charged.  The  address  of 
the  EPA  Air  Docket  is  EPA  Central 
Docket  Section,  South  Conference 
Center,  room  4,  401  M  Street,  SW. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Willis  P.  Beal,  U.S.  EPA,  MD-12, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-5667. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background  and  Purpose 

A.  Introduction 

B.  Overview 

C.  Principles  and  Regulatory  Elements 

II.  Summar)^  of  Rules  and  Guidance 

A.  Applicability 

B.  Definitions 

C.  State  Program  Election  and  Submittal 

D.  State  Program  Requirements 

E.  Use  of  Program  Revenues 

III.  Discajssion  of  Rules  and  Guidance 

A.  Applicability 

B.  Definitions 

C.  State  Program  Election  and  Submittal 

D.  State  Program  Requirements 

E.  Use  of  Program  Revenues 

IV.  Discussion  of  Comments  and  Regulators- 

Changes 

A.  Program  Coals 

B.  Interface  With  Reasonably  Available 
Control  Technology  (RACT)  and  Other 
Statutor\'  Requirements 

C.  Program  Baseline 

D.  Emission  Quantification 

E.  Monitoring.  Recordkeeping,  Reporting 
(MRR) 

F.  State  Implementation  Plan  (SIP) 
Creditability 

G.  Audit/Reconciliation  Procedures 
H.  Penalties  for  Noncompliance 

I.  Interface  With  Existing  Emission  Trading 

Policies 
J.  Gerjeral  Issues 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Paperwork  Reduction  Act 

C.  Regulator)-  Flexibility  Act 

I.  Background  and  Purpose 

A.  Introduction 

The  Act,  as  amended  in  1990,  broadly 
encourages  the  use  of  incentive-based 
approaches  to  control  air  pollution.  This 
encouragement  is  reflected  not  only  in 
the  title  IV  acid  rain  program,  but  also 
in  the  title  I  general  provisions  for  State 
and  Federal  implementation  plans  for 
achieving  the  NAAQS  for  criteria 
pollutants,  as  well  as  in  the  provisions 
for  certain  Federal  O1  measures.  In  title 
I,  incentive-based  approaches  are 


encouraged,  and,  in  certain  cases, 
mandated,  through  the  use  of  what  has 
been  termed  an  "economic  incentive 
program."  Today's  notice  promulgates 
rules  and  guidance  for  EIP's  adopted  by 
the  States  pursuant  to  title  I  of  the  Act. 

The  Agency  views  this  action  as  an 
opportunity  to  encourage  and  provide 
guidance  on  the  early  implementation  of 
appropriate  discretionary  EIP's,  as  well 
as  to  provide  mandated  rules  for  use  by 
States  after  certain  specific  failures 
occur.  The  Agency  hopes  that  this 
guidance  will  stimulate  the  early 
adoption  of  innovative,  incentive-based 
approaches,  where  appropriate,  that  will 
assist  the  States  in  avoiding  such 
failures,  reaching  attainment  of  the 
NAAQS  faster  than  might  otherwise 
occur  solely  through  the  use  of 
traditional  regulatory  strategies,  and 
lowering  the  cost  of  attaining  and 
maintaining  the  NAAQS.  Through  this 
action,  the  Agency  intends  to  encourage 
the  development  of  EIP's  which  benefit 
both  the  environment  and  the  regulated 
entities  by  increasing  flexibility  and 
stimulating  the  use  of  less  costly 
strategies,  as  well  as  by  providing 
stronger  incentives  for  development  and 
implementation  of  pollution  prevention 
measures,  innovative  emissions 
reductions  technology,  and  strategies 
beyond  those  specifically  mandated 
through  State  and  Federal  standards  and 
regulations.  The  Agency  believes  that 
these  goals  can  be  met  by  EIP's  that  also 
meet  the  standards  of  accountability  and 
enforceability  currently  found  in 
traditional  regulatory  programs. 

B.  Ox'en'iew 

Today's  notice  promulgates  rules  for 
EIP's  which  may  be  adopted  by  an 
authorized  governing  body,  including 
States,  local  governments,  and  Indian 
governing  bodies  (henceforth  State),  for 
certain  O3  and  CO  nonattainment  areas 
pursuant  to  sections  182(g)(3),  182(g)(5), 
187(d)(3),  and  187(g)  of  the  Act.  These 
sections  mandate  for  certain  areas,  and 
identify  as  one  of  three  options  for 
certain  other  areas,  the  use  of  EIP's  in 
certain  cases.  An  EIP  is  mandated  upon 
the  failure  of  a  State  to  submit  an 
adequate  demonstration  showing  that 
the  area  has  met  applicable  milestones 
for  RFP  in  extreme  Oj  nonattainment 
areas  (section  182(g)(5)).  An  EIP  is 
identified  as  one  of  three  options  upon 
such  failure  in  serious  and  severe  O3 
nonattainment  areas  (section  182(g)(3)).' 
Further,  an  EIP  is  also  mandated  upon 
the  failure  of  a  State  to  submit  a 


I  The  othnr  two  options  are  to  have  the  area 
reclasiified  to  the  next  higher  classification  and  to 
implement  specific  addillonal  measures  adequate  to 
meet  the  next  milestone  as  provided  in  the 
applicable  contingency  plan. 
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milestone  demonstration  showing 
adequately  that  the  area  has  met  a 
required  specific  emissions  reductions 
milestone  or  to  attain  the  CO  NAAQS  in 
serious  CO  nonattainment  areas  (section 
187(d)(3).  187(g)). 

Section  182(g)(4)(A)  of  the  Act 
requires  that  EIP's  adopted  by  States 
pursuant  to  the  sections  of  the  Act  cited 
above,  characterized  in  today's  notice  as 
statutory  EIP's,  be  consistent  with  the 
Agency's  final  rules  for  EIP's.  This 
section  also  requires  that  such  EIP's  be 
nondiscriminatory  with  regard  to 
applicable  laws  regarding  interstate 
commerce.  In  addition,  section 
182(g)(4)(B)  imposes  constraints  on  how 
any  revenues  generated  by  such 
programs  shall  be  used.  The  scope  of  the 
EIP  rules  includes  programs  which  may 
be  adopted  for  "reducing  emissions 
from  permitted  stationary  sources,  area 
soiuces.  and  mobile  sources." 

Other  sections  of  title  I  also  explicitly 
allow  for  EIP's  to  be  included  as 
provisions  in  SIP's  in  general  (section 
110(a)(2)(A)),  as  well  as  specifically  in 
nonattainment  area  SIP's  (section 
172(c)(6)).  Economic  incentives  are 
allowable  in  Federal  implementation 
plans  (FIP's)  by  definition  (section 
302(y)),  and  in  Federal  O3  measures 
through  the  system  of  regulations  for 
control  of  emissions  from  consumer  or 
commercial  products  (section  183(e)(4)). 
Today's  notice  serves  as  the  Agency's 
final  guidance  for  EIP's  adopted  by 
States  pursuant  to  the  sections  of  the 
Act  relating  to  general  SIP  provisions, 
characterized  in  today's  notice  as 
discretionary  EIP's.  Discretionary  EIP's 
may  be  adopted  for  any  criteria 
pollutant  in  both  nonattainment  and 
attainment  areas. 

C.  Principles  and  Hegulatory  Elements 

The  rules  and  guidance  in  today's 
notice  are  broadly  applicable  to  any 
type  of  statutory  or  discretionary  EIP, 
respectively.  This  notice  requires  that 
EIP's  submitted  for  approval  to  the  EPA 
as  part  of  a  SIP  for  a  nonattainment  area 
contain  design  features  that  will  ensure 
that  the  program  will  not  interfere  with 
other  requirements  of  the  Act  and  that 
emissions  reductions  credited  to  the 
program  will  be  quantifiable;  consistent 
with  SIP  attainment  and  RFP 
demonstrations;  surplus  to  reductions 
required  by,  and  credited  to,  other 
implementation  plan  provisions  to 
avoid  double  counting  of  reductions; 
enforceable  at  both  the  State  and 
Federal  levels;  and  permanent  over  the 
entire  duration  of  the  program. 2  The 


Agency  does  not  intend  to  limit 
flexibility  and  innovation  beyond  those 
constraints  that  are  necessary  to  meet 
these  requirements. 

This  notice  identifies  key  program 
provisions  which  must  generally  be 
included  to  ensure  that  the  above 
requirements  will  be  met.  Adequate 
program  designs  will  generally  include 
the  following  elements:  Clearly  defined 
goals  and  an  incentive  mechanism  that 
can  be  rationally  related  to 
accomplishing  the  goals;  a  clearly 
defined  scope,  which  identifies  affected 
sources  and  assures  that  the  program 
will  not  interfere  with  any  other 
applicable  Federal  regulatory 
requirements;  a  program  baseline  from 
which  projected  program  results  (e.g., 
quantifiable  emissions  reductions)  can 
be  determined;  credible,  workable, 
replicable  procedures  for  quantifying 
emissions  and/or  emission-related 
parameters,  as  appropriate;  source 
requirements,  including  those  for  MRR, 
that  are  consistent  with  specified 
quantification  procedures  and  allow  for 
compliance  certification  and 
enforcement;  requirements  for 
projecting  program  results  and  dealing 
with  uncertainty;  and  an 
implementation  schedule, 
administrative  system,  and  enforcement 
provisions  adequate  for  ensuring 
Federal  and  State  enforceability  of  the 
program.  All  EIP's  for  which  SIP  credit 
is  taken  in  attainment  and  RFP 
demonstrations  must  include  additional 
elements,  such  as  audit  procedures  to 
evaluate  program  implementation  and 
track  results,  and,  in  certain  cases, 
reconciliation  procedures  to  trigger 
corrective  or  contingency  measures  to 
make  up  any  shortfall  between  projected 
emissions  reductions  and  emissions 
reductions  actually  achieved  in  practice. 

The  rules  are,  of  necessity,  general  in 
nature  with  regard  to  criteria  for 
designing  adequate  program  elements. 
This  generality  arises  due  to  the  large 
variety  of  EIP  types  and  designs  which 
may  be  submitted,  and  the  Agency's 
goal  of  encouraging  creativity  and 
innovation  on  the  part  of  the  States 
developing  such  programs.  There  are 
three  broad,  interrelated  aspects  of  any 
program  design  that  significantly  affect 
the  approvability  of  an  EIP:  How  the  EIP 
relates  to  other  SIP  provisions,  the  level 
of  certainty  in  quantifying  emissions 
and  projecting  EIP  results,  and  the 
nature  and  extent  of  MRR  requirements 
for  enabling  determinations  of 
compliance.  For  example,  today's  notice 


reflects  the  Agency's  view  that  the  scope 
and  nature  of  MRR  requirements, 
including  the  extent  to  which  an  EIP 
exceeds  the  minimum  requirements  for 
such,  would  be  among  the  factors  to  be 
considered  in  assessing  the  adequacy  of 
any  demonstration  of  projected  EIP 
program  results.  The  Agency  anticipates 
preparing  additional  guidance  on 
specific  aspects  of  program  design  as  it 
gains  experience  with  EIP's,  partly 
Oirough  participation  in  feasibility  and 
demonstration  projects. 

Descriptions  of  a  broad  range  of 
general  types  of  incentive  strategies 
which  exemplify  potential  EIP's  are 
appended  to  the  final  rules.  These 
descriptions  identify  key  pro\'isions 
which  distinguish  the  different  model 
program  types.  These  examples  are 
general  in  nature  so  as  to  avoid  limiting 
innovation  on  the  part  of  the  States  in" 
developing  programs  tailored  to 
individual  State  needs.  The  EPA  has 
placed  in  the  docket  support  documents 
which  survey  a  wide  range  of  EIP's  that 
have  actually  been  implemented,  as 
well  as  programs  in  the  design  stage. 
The  EPA  has  also  issued  information 
and  guidance,  as  required  by  section 
108(f)(1)(A)  of  the  Act.  regarding  the 
formulation  and  emissions  reductions 
potential  of  various  transportation 
control  measures  (TCM's).' 

The  EPA  also  published  interim 
guidance  on  the  generation  of  emissions 
reductions  credits  (ERC's)  from  mobile 
source  control  programs  at  the  same 
time  the  EIP  rule  was  proposed.*  The 
EPA  intends  to  respond  to  comments 
received  on  this  interim  guidance  and 
publish  final  guidance  in  conjunction 
with  other  ElP-related  guidance  on  ERC 
banking  currently  being  developed. 

The  EPA  intends  that  today's  notice 
be  consistent  with  other  related  rules 
and  policies,  either  in  place  or  under 
development,  such  as  the  title  V 
operating  permits  rules,  the  title  VII 
rules  for  enhanced  monitoring,  general 


3 The  program  need  not  continue  forever  to 
generate  permanent  emissions  reductions.  Such 
reductions  can  be  discrete  or  continuous. 


depending  on  the  nature  of  the  program.  Discrete 
(i.e..  temporary)  reductions  can  be  used  to  defer  but 
not  solely  to  satisfy  continuous  emission  reduction 
requirements  (e.g.,  RACT). 


"  Further  information  on  potential  TCM's  and 
other  mobile  source  measures  is  also  contained  in 
a  staff  memorandum,  "Preliminary  Mobile  Source 
Economic  Incentive  Program  Strategies."  from  P. 
Okurowski  to  P.  Lorang,  March  30,  1992.  which  is 
available  in  the  docket. 

'Interim  Guidance  on  the  Generation  of  Mobile 
Source  Emission  Reduction  Credits,  58  FR  11134. 
February  23, 1993.  For  information  and  copies  of 
the  associated  technical  addendum  entitled 
Guidance  for  the  Implementation  of  Accelerated 
Retirement  of  Vehicles  Programs,  please  contact: 
Mr.  Mark  Simons,  U.S.  EPA,  2565  PK-mouth  Road. 
Ann  Arbor,  MI  48105.  (313)  668-4417.  For 
information  and  copies  of  the  associated  technical 
addenda  entitled  (i)  Guidance  for  Emission 
Reduction  Credit  Generation  by  Clean  Fuel  Fleets 
and  Vehicles  or  (2)  Guidance  for  Mobile  Emission 
Credit  Generation  by  Urt>an  Buses,  please  contart: 
Mr.  Glenn  Pa.ssavant.  U.S.  EPA,  2565  Plvmoulh 
Road,  Ann  Arbor,  Ml  48105.  (313)  668-1408. 
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guidance  on  the  implementation  of  title 

I.  and  policies  on  emission  trading. 

II.  Summary  of  Rules  and  Guidance 

A.  Applicability 

The  rules  promulgated  in  today's 
notice  apply  to  any  statutory  EIP 
submitted  to  the  EPA  as  a  SIP  revision 
to  comply  with  sections  182(g)(3), 
182(g)(5),  187(d)(3),  or  187(g)  of  the  Act. 
which  either  may  or  must  be  adopted  by 
States  upon  the  failure  of  a  State  either 
to  meet  or  to  submit  an  adequate 
showing  that  an  applicable  RFP  or  a 
specific  emissions  reductions  milestone 
has  been  met  (in  serious,  severe,  and 
extreme  O-t  nonattainment  areas,  and 
serious  CO  nonattainment  areas),  or 
upon  the  failure  of  a  serious  CO 
nonattainment  area  to  attain  the  NAAQS 
for  CO.  The  provisions  contained  in 
these  rules,  except  as  explicitly 
exempted,  also  serve  as  the  Agency's 
policy  guidance  on  any  discretionar)- 
ElP's  submitted  as  SIP  revisions. 

B.  Definitions 

The  term  "EIP"  is  defined  to  include 
State  established  emission  fees, 
marketable  permits,  State  fees  on  the 
sale  or  manufacture  of  products  the  use 
of  which  contributes  to  O3  formation. 
TCM's.  or  any  combination  of  such 
measures. 

C.  State  Program  Election  and  Submittal 

Under  today's  rules,  statutory  EIP's 
submitted  as  SIP  revisions,  when 
applicable,  must  be  sufficient,  in 
combination  with  other  elements  of  the 
plan,  to  achieve  the  next  applicable 
milestone  (for  serious,  severe,  and 
extreme  O3  nonattainment  areas),  or  to 
reduce  the  total  tonnage  of  emissions  of 
CO  in  the  area  by  at  least  5  percent  per 
year  until  attainment  is  achieved  (for 
serious  CO  nonattainment  areas). 
Discretionary  EIP's  must  not  interfere 
with  any  applicable  requirement 
concerning  attainment  and  RFP,  or  any 
other  applicable  requirement  of  the  Act 
(section  llO(lj). 

D.  State  Program  Requirements 

Today's  rules  and  guidance  establish 
as  a  goal  for  all  EIP's  that  they  be 
designed  to  benefit  both  the 
environment  and  the  regulated  entities. 
In  addition.  EIP's  must  be  State  and 
federally  enforceable, 
nondiscriminatory  (with  respect  to 
interstate  commerce),  and  consistent 
with  the  timely  attainment  and 
maintenance  of  NAAQS,  all  applicable 
RFP  and  visibility  requirements, 
applicable  prevention  of  significant 
deterioration  (PSD)  increments,  and  all 
other  applicable  requirements  of  the 
Act.  Programs  in  nonattainment  areas 


for  which  credit  is  taken  in  attainment 
and  RFP  demonstrations  shall  be 
designed  to  ensure  that  the  effects  of  the 
program  are  quantifiable,  and  that  the 
credit  taken  is  limited  to  that  which  is 
surplus  to  other  SlP-credited 
requirements.  Statutory'  EIP's  must  be 
designed  to  result  in  quantifiable, 
significant  reductions  in  actual 
emissions. 

A  number  of  program  elements  are 
outlined  in  the  rules  which  must  be 
included,  as  applicable,  as  part  of  any 
EIP  design.  These  elements  are  required 
to  delineate  program  scope,  to  specify 
credible,  workable,  replicable  emission 
quantification  procedures  and  all 
affected  source  requirements,  to  project 
program  results,  to  specify  audit  and,  if 
appropriate,  reconciliation  procedures 
(to  evaluate  program  implementation, 
track  results,  and,  as  appropriate,  trigger 
corrective  or  contingency  measures), 
and  to  define  an  implementation 
schedule,  administrative  procedures, 
and  effective  enforcement  mechanisms. 

E.  Use  of  Program  Revenues 

The  rules  incorporate  statutory 
restrictions  on  the  use  of  revenues 
generoted  by  statutory  EIP's. 
Specifically,  any  such  revenues  may  be 
u.9ed  by  a  State  for  providing  incentives 
for  achieving  emissions  reductions, 
providing  assistance  (up  to  75  percent  of 
the  costs)  for  the  development  of 
innovative  technologies  for  the  control 
of  O3  air  pollution  and  for  the 
development  of  lower-polluting  solvents 
and  surface  coatings,  and  funding  (with 
up  to  50  percent  of  the  revenues) 
administrative  costs  of  State  programs 
under  this  Act.  These  restrictions  on  the 
use  of  revenues  do  not  apply  to 
discretionary  EIP's. 

III.  Discussion  of  Rules  and  Guidance 

This  portion  of  the  notice  provides 
more  detail  on  the  provisions  of  the 
final  rules  and  guidance. 

A.  Applicability 

The  rules  published  in  today's  notice 
apply  to  any  statutory  EIP  submitted  to 
the  EPA  as  a  SIP  revision  to  comply 
with  sections  182(g)(3),  182(g)(5), 
187(d)(3),  or  187(g)  of  the  Act,  which 
either  may  or  must  be  adopted  by  States 
upon  the  failure  of  a  State  either  to  meet 
or  to  submit  an  adequate  showing  that 
an  applicable  RFP  or  a  specific 
emissions  reductions  milestone  has 
been  met  (in  serious,  severe,  and 
extreme  O3  nonattainment  areas,  and 
serious  CO  nonattainment  areas),  or 
upon  the  failure  of  a  serious  CO 
nonattainment  area  to  attain  the  NAAQS 
for  CO.  The  provisions  contained  in 
these  rules,  except  as  explicitly 


exempted,  also  serve  as  the  Agency's 
policy  guidance  on  any  discretionary 
EIP's  submitted  as  SIP  revisions. 
Further,  the  EPA  will  use  the  provisions 
contained  in  these  rules  as  guidance  in 
preparing  EIP's,  when  appropriate,  for 
FIP's  necessitated  by  State  failures  and 
for  other  Federal  measures. 

The  EPA  intends  to  review  EIP's 
submitted  as  plan  revisions  based  on  the 
general  SIP  review  requirements 
contained  in  sections  llO(k),  110(1),  182. 
and  187  of  the  Act,  as  applicable,  and 
associated  Agency  policies.  For 
statutory  programs,  the  Agency  intends 
to  review  the  plan  revision  and  either 
approve  or  disapprove  all  or  part  of  the 
revision  within  9  months  after  the  date 
of  the  State's  submission  of  the  plan 
revision,  consistent  with  section 
182(g)(3)  and  182(g)(5)  of  the  Act.  For 
discretionary  EIP's.  Agency  action  on 
plan  revisions  submitted  for  review  will 
be  taken  according  to  the  same  schedule 
as  is  applicable  to  any  other  type  of  plan 
revision.  An  EIP  submitted  as  a  plan 
revision  will  be  deemed  to  be  approved 
only  upon  an  affirmative  decision  by  the 
Agency. 

B.  Definitions 

The  definitions  in  today's  notice 
include  many  terms  drawn  from  the  Act 
or  other  regulations  or  guidance 
documents,  as  well  as  new  terms 
relating  to  EIP's.  Key  new  terms  are 
discussed  below. 

1.  Economic  Incentive  Program 

Consistent  with  section  182(g)(4)(A) 
of  the  Act.  for  purposes  of  today's 
rulemaking.  "EIP"  is  defined  to  mean  a 
program  which  may  include  "State 
established  emission  fees  or  a  system  of 
marketable  permits,  or  a  system  of  State 
fees  on  sale  or  manufacture  of  products, 
the  use  of  which  contributes  to  O3 
formation,  or  any  combination  of  the 
foregoing  or  other  similar  measures."  In 
addition,  the  Act  expands  this 
definition  to  include  "incentives  and 
requirements  to  reduce  vehicle 
emissions  and  vehicle  miles  traveled  in 
the  area,  including  any  of  the 
transportation  control  measures 
identified  in  section  108(f)." 

For  purposes  of  this  rulemaking,  this 
notice  classifies  EIP's  into  three  broad 
categories:  emission  limiting,  market 
response,  and  directionally-sound.  This 
categorization  is  based  on  whether  a 
quantifiable  emission-related 
requirement  is  directly  specified  as  an 
integral  element  of  the  program  or 
whether  the  program  depends  upon 
marketplace  decisions,  in  response  to  a 
program's  incentive,  to  produce  the 
intended  emission-related  objective  of 
the  program.  Further,  the  categorization 
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is  a  function  of  whether  the  results  of 
the  program  are  quantifiable. 

Emission-limiting  strategies  directly 
specify  limits  on  total  mass  emissions, 
emission-related  parameters  (e.g., 
emission  rates  per  unit  of  production, 
product  content  limits),  or  levels  of 
emissions  reductions  relative  to  a 
program  baseline  that  are  required  to  be 
met  by  affected  sources,  while  providing 
flexibility  to  sources  to  reduce  the  cost 
of  meeting  such  limits.  A  marketable 
permits  program  (i.e.,  emission  trading 
with  source-specific  mass  emissions 
limitations,  or  caps)  is  a  primary 
example  of  such  a  program.  If  every 
affected  source  in  such  a  program 
complies  with  its  emissions  cap  (taking 
into  account  both  emissions  generated 
by  the  source  as  well  as  any  emissions 
trading),  the  program  will  necessarily 
achieve  the  specified  emissions  limits. 

A  market-response  strategy  creates 
one  or  more  incentives  for  affected 
sources  to  reduce  emissions,  without 
directly  mandating  emission-related 
requirements  for  individual  sources  or 
even  for  all  sources  in  the  aggregate.  An 
emission  fee  program  may  be  an 
example  of  a  market-response  strategy. 
In  such  a  program,  each  source  might  be 
required  to  pay  a  fee  on  each  unit  of 
emissions.  The  respon.se  to  the 
incentive,  in  terms  of  actions  which 
affect  emissions  levels,  will  be 
determined  by  each  source  according  to 
its  abatement  opportunities,  costs,  and 
other  factors.  Thus,  each  source  has 
flexibility  in  determining  its  ultimate 
level  of  emissions  (within  any 
constraints  imposed  by  other  regulatory 
requirements). 

A  consequence  of  programs  based  on 
market-response  strategies  is  that  actual 
emissions  from  affected  sources  may 
differ  from  the  pre-implementation 
projected  emissions  level  even  if  every 
affected  source  is  in  full  compliance 
with  the  EIP  requirements.  This  added 
degree  of  uncertainty  in  program  results 
must  be  accounted  for  in  designing  such 
a  strategy  (see  paragraph  III.D.6.). 

Directionally-sound  strategies  do  not 
yield  quantifiable  emissions  reductions 
creditable  towards  RFP  or  attainment 
demonstrations.  Such  strategies  may  be 
included  in  an  area's  attainment  plan, 
without  credit,  or  in  a  maintenance  plan 
if  the  strategy  contributes  to  the  area 
coming  into  or  maintaining  attainment. 
Emissions  reductions  from  such 
programs  are  not  creditable  towards  RFP 
or  attainment  demonstrations  because 
the  program  lacks  one  or  more  of  the 
basic  program  elements,  such  as  a 
quantifiable  program  baseline  or 
adequate  emissions  quantification 
procedures.  However,  a  State  may  want 
to  pursue  such  a  strategy  as  a  part  of 


their  overall  program  to  attain  and 
maintain  the  NAAQS.  Directionally- 
sound  strategies  must  not  be  used  as  the 
primary  basis  for  any  statutory  EIP 
submitted  pursuant  to  sections 
182(g)(3),  182(g)(5),  187(d)(3).  and 
187(g)  of  the  Act. 

A  number  of  different  types  of 
incentive  strategies  have  been  identified 
upon  which  EIP's  could  be  based. 
Appendix  X  contains  desjcriptions  of 
different  types  of  strategies,  together 
with  a  listing  of  the  TCM's  included  in 
section  108(0  of  the  Act.  There  is  not, 
however,  in  all  cases  a  direct 
correspondence  between  a  type  of 
strategy  and  the  regulatory  categories 
described  above,  since  program  design 
details  can  in  some  cases  make  a 
difference  in  the  extent  to  which 
program  results  are  quantifiable  or 
dependent  on  market  response. 

2.  Program  Baseline 

The  determination  of  a  program 
baseline  is  the  first  step  in  projecting 
program  results.  Results  from  EIP's  can 
be  projected  in  terms  of  quantifiable 
emissions  reductions,  or,  in  the  case  of 
directionally-sound  programs,  in  terms 
of  other  emission-related  parameters. 
Further,  some  types  of  incentive 
strategies  depend  upon  the 
establishment  of  a  program  baseline,  in 
terms  of  a  level  of  mass  emissions  or 
emission-related  parameter(s),  for  each 
affected  source  or  aggregated  overall 
affected  sources,  as  a  starting  point  for 
the  incentive  program  mechanism.  For 
example,  a  marketable  emissions  permit 
program  could  be  initialized  by  a 
program  baseline  that  allocates  to  each 
source  a  cap  on  ma.ss  emissions  that 
serves  as  its  starting  point  for  any 
emissions  trading  transactions  or  future 
emissions  reductions  requirements.  For 
other  types  of  programs,  this  program 
baseline  could  be  defined  in  terms  of 
emission-related  parameters,  such  as 
average  emission  rates,  solvent  content, 
or  vehicle  ridership  factors. 

3.  Nondiscriminatory 

Section  182(g)(4)  provides  that 
statutory  EIP's  must  be 
"nondiscriminatory"  and  must  be 
"consistent  with  applicable  law 
regarding  interstate  commerce."  The 
EPA  interprets  these  requirements  to 
mean  that  a  statutory  EIP  must  not 
discriminate  in  favor  of  intrastate 
commerce  and  against  interstate 
commerce.  In  addition,  an  EIP  must 
meet  any  other  applicable  limitations 
under  the  Commerce  Clause  of  the  U.S. 
Constitution.  For  example.  State  taxes 
must  meet  the  requirements,  to  the 
extent  applicable  to  the  tax,  set  out  by 
the  U.S.  Supreme  Court  in  Complete 


Auto  Transit.  Inc.  v.  Brady,  430  U.S.  274 
(1977).  There,  the  Court  stated  that  a 
State  tax  will  pass  scrutiny  under  the 
Commerce  Clause  only  if  "the  tax  is 
applied  to  an  activity  with  a  substantial 
nexus  with  the  taxing  State,  is  fairly 
apportioned,  does  not  discriminate 
against  interstate  commerce,  and  is 
fairly  related  to  the  services  provided  by 
the  State."  Id.  at  279.  Under  the  EPA's 
interpretation,  Congress  did  not  intend, 
by  the  provisions  authorizing  EIP's, 
either  statutory  or  discretionary,  to 
delegate  its  authority  under  the 
Commerce  Clause  to  the  States,  and 
thereby  release  State  EIP's  from  the 
limitations  that  would  apply  under  the 
Commerce  Clause  had  Congress  not 
specifically  authorized  the  EIP;  rather, 
Congress  intended  to  maintain  those 
limitations. 

C.  State  Program  Election  and  Submittal 

The  mandated  schedules  for  the 
development,  submittal,  review/ 
approval,  and  implementation  of 
statutory  EIP's,  submitted  pursuant  to 
sections  182(g)(3).  182(g)(5),  187(d)(3), 
and  187(g)  of  the  Act,  may  leave  as  little 
as  6  months  for  the  EIP  to  be  operational 
prior  to  the  ne.xt  milestone  requirement. 
Thus,  in  these  cases,  the  time  available 
to  develop,  implement,  and  achieve 
emissions  reductions  from  an  EIP  will 
be  extremely  limited  if  a  State  waits 
until  a  milestone  failure  occurs  to 
initiate  the  selection  and  development 
of  a  statutory  EIP.  As  a  resuh,  the  EPA 
encourages  States  to  initiate 
development  of  an  EIP  as  soon  as  thev 
determine  that  a  milestone  failure  is 
likelv,  or  even  sooner,  as  part  of  their 
SIP.' 

States  are  encouraged  to  consider 
inclusion  of  discretionary  EIP's,  where 
appropriate,  in  the  SIP's  (or  SIP 
revisions)  due  within  the  first  4  years 
after  enactment  of  the  amended  Act 
(e.g..  sections  182  (b)(1)  and  (c)(2). 
187(a)(1)).  Submittal  at  that  time  would 
more  likely  allow  sufficient  time  to 
develop,  implement,  and  evaluate  the 
effectiveness  of  the  program.  If  such  an 
early  EIP  submittal  is  made.  States  must 
account  for  the  effects  of  the  EIP  in  any 
subsequent  required  SIP  submittals. 
Nothing  in  today's  notice  precludes  a 
State  from  revisiting  and  amending  its 
original  EIP,  or  any  other  pre-existing 
rules,  as  necessary,  to  ensure 
consistency  with  any  subsequent 
required  SIP  submittals. 

the  requirements  of  section  182(g)(3) 
and  182(g)(5)  of  the  Act  apply  any  time 
that  a  State  fails  to  submit  an  adequate 
milestone  compliance  showing,  or  when 
the  EPA  determines  that  a  milestone  his 
been  missed  by  an  ar^a  covered  by  thi-se 
provisions.  For  e^cample.  if  such  a 
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milestone  is  not  met  by  a  serious  or 
severe  O3  nonattainment  area,  the  area 
may  elect  among  three  options, 
including  an  EIP.  The  Act  does  not 
provide  any  additional  or  different 
requirements  that  would  apply  when  a 
State  that  missed  one  milestone,  and 
makes  a  proper  election,  misses  a 
subsequent  milestone.  Accordingly,  if  a 
subsequent  milestone  is  missed,  the 
same  choices  are  available,  including 
the  election  of  an  EIP.  Thus,  the 
imposed  requirements  or  specified 
options  apply  not  only  the  first  time  that 
a  milestone  is  missed,  but  also  if 
subsequent  milestones  are  missed  even 
if  an  EIP  had  previously  been 
implemented.  Similarly,  the  EPA 
interprets  section  187(g)  (requiring 
serious  CO  nonattainment  areas  that  fail 
lo  attain  to  adopt  an  EIP)  as  applying 
even  if  the  area  previously  missed  a 
milestone  and  adopted  an  EIP  pursuant 
to  section  187(d)(3).  A  second  misscd- 
milestone  program  must  provide 
reductions  beyond  the  reductions  from 
a  first  statutory  program.  The  second 
EIP  may  either  be  a  new  program  or  a 
substantive  revision  of  the  first  program. 

D.  State  Program  Requirements 

Under  today's  rules,  EIP's  must  be 
State  and  federally  enforceable; 
nondiscriminatory  (with  respect  to 
interstate  commc-ce);  and  consistent 
with  the  timely  attainment  and 
maintenance  of  NAAQS.  all  applicable 
RFP  and  visibility  requirements, 
applicable  PSD  increments,  and  all 
other  applicable  requirements  of  the 
Act.  Programs  in  nonattainment  areas 
for  which  credit  is  taken  in  attainment 
and  RFP  dem.onstrations  shall  be 
designed  to  ensure  that  the  effects  of  the 
program  are  quantifiable  and  tliat  the 
credit  taken  is  limited  to  that  which  is 
surplus  to  other  SIP-credited 
requirements.  Statutory  EIP's  must  be 
designed  to  result  in  quantifiable, 
significant  reductions  in  actual 
emissions. 

Each  of  the  program  elements  that 
must  be  included,  as  applicable,  in  an 
EIP  submitted  to  the  EPA  as  a  plan 
revision  are  described  below.  For  EIP's 
that  allow  trading  to  meet  existing 
source  requirements,  the  EPA  will 
consider  a  two-step  process  for  State 
submittal  and  EPA  re\  lew  of  the 
program  elements  outlined  below. 
Under  such  a  step-wise  process,  the 
initial  submittal  shall  include  both  a 
framework  for  ell  the  general  elements 
of  program  design,  as  well  as  all  the 
sper  Ifir.  regulatory  details  for  a  source- 
S})Ov:;riC  !.rade  cr  for  an  entire  source 
{ c'-'  gory,  which  trade  or  source  category 
i<  representative,  v. ith  respect  to  rll 
,'r(>,:am  elements,  of  the  types  of 


trading  to  be  allowed  under  the  general 
framework.  For  example,  for  an  EIP 
designed  to  directly  implement  trading 
within  source  categories,  the  initial 
submittal  shall  include  the  full  details 
of  all  program  elements  for  at  least  one 
source  category.  Alternatively,  for  an 
EIP  designed  to  implement  trading  on  a 
source-by-source  basis,  with  EPA  review 
of  each  trade,  the  initial  submittal  shall 
include  the  full  details  of  all  program 
elements  for  at  least  one  source-specific 
trade.  Thus,  required  specific  aspects  of 
the  emission  quantification  procedures 
and  MRR  requirements  for  additional 
sources  and/or  source  categories  could 
be  submitted  at  a  later  time  to  allow  the 
State  to  phase-in  the  application  of  the 
progrann  to  other  individual  .sources  or 
source  categories.  Because  adequate 
enforceebility  elements — including 
emissions  quantification  procedures, 
test  methods,  and  MRR  requirements — 
are  integral  to  any  SIP  program, 
approval  by  the  EPA  of  a  framework  for 
trading  would  constitute  approval  only 
of  the  framework  elements  included  as 
part  of  the  initial  submission  and  of 
trading  for  those  sources  or  within  those 
source  categories  sub:nitted  with  the 
framework  and  approved  for  trading  by 
the  EP.^.  Trading  involving  other 
source.^  or  source  categories  could  not 
oixur  until  all  elements,  including 
enforceiibility  elen.ynts,  were  approved 
by  the  EPA  through  a  subsequent  step 
in  tl)e  process.  The  EPA  will  apply  the 
same  criteria  in  reviewing  step-wise 
submittals  of  emission  quantification 
and  MRR  requirements  as  in  reviewing 
such  requirements  submitted  together 
with  the  other  program  elements.  Thus, 
a  subsequent  submittal  must  be  fully 
compatible  with  all  the  elements  in  the 
initial  Submittal,  and,  taken  together, 
both  submittals  must  meet  all  the 
requirCTuents  of  the  EIP  rules  and 
guidance.  The  EPA  does  not  intend  to 
consider  use  of  this  step-wise  process 
for  EIP's  that  mandate  new  requirements 
for  affet;ted  sources  (e.g.,  requiring  mass 
eniission  caps  on  sources  previously 
required  to  meet  emission  rate  limits). 

1.  Program  Goals  and  Rationale 

An  acceptable  EIP  must  clearly  define 
the  gDals  of  tiie  program  and  provide  a 
rationale  relating  how  the  program 
design  will  accomplish  the  goals.  These 
final  rjles  and  guidance  establish  as  a 
goal  for  all  EIP's  that  they  be  designed 
to  benefit  both  the  envfroiiment  and  the 
regulated  entities.  The  final  ruins  and 
guidaiTce  require  States  to  design 
programs  that  will  mean'ngfjl'y  meet 
this  gocl,  while  providing  fiexibility  to 
the  Stcrfes  to  determine  how  best  to 
accomplish  such  "hcnefi;s  sharing"  in 
the  context  of  each  specific  program. 


The  term  "benefits"  is  broadly 
defined  to  include  not  only  economic 
benefits,  such  as  cost  savings  and 
compliance  flexibility  for  the  regulated 
sources,  but  also  environmental  benefits 
that  will  resuh  in  States  reaching 
attainment  of  the  NAAQS  faster  than 
might  otherwise  occur  solely  through 
the  use  of  traditional  strategies. 
Environmental  benefits  can  be  created 
most  directly  by  EIP's  that  require 
increased  or  more  rapid  emissions 
reductions  beyond  those  that  would  be 
achieved  through  a  traditional 
regulatory  program.  Specifically,  a  10 
percent  increase  in  emissions 
reductions  would  presumptively  meet 
this  benefits  sharing  goal.  Alternatively, 
environmental  benefits  can  also  be 
achieved  by  programs  that  incorporate, 
for  example,  improved  administrative 
mechanisms  (e.g.,  that  achieve 
emissions  reductions  from  sources  not 
readily  controllable  through  traditional 
regulation),  reduced  administrative 
burdens  on  regulatory  agencies  that 
result  in  increased  environmental 
benefits  through  other  regulatory 
programs,  im.proved  emissions 
inventories  that  enhance  and  lend 
increased  certainty  to  State  planning 
efforts,  and  the  adoption  of  emission 
caps  which  over  time  constrain  or 
reduce  growth-related  emissions  beyond 
traditional  regulatorv  approaches. 

Statutory  EIP's  will  benefit  the" 
environment  as  a  result  of  the 
requirement  that  they  be  designed  to 
result  in  significant  reductions  in  actual 
emissions.  For  discretionary  EIP's,  no 
standard  formula  for  benefit  sharing  is 
specified,  although  the  EPA  encourages 
States,  to  the  extent  prncticable,  to 
design  such  programs  so  as  to  create 
most  directly  increased  or  more  rapid 
emissions  reductions  (see  par:igraph 
IV.A.2). 

The  EPA  notes  that  any  incentive- 
based  program  has  the  potential  to 
create  incentives  for  pollution 
prevention  and  technological 
innovation.  Such  an  inherent  potential 
benefit  can  only  meaningfully  meet  the 
goal  of  providing  benefits  to  the 
environment  if  the  program  is 
specifically  designed  to  allocate  some  of 
the  effects  of  such  innovation  to 
enhancing  environmental  progress. 
Likewise,  for  the  other  ways  listed 
above  in  which  environmental  benefits 
can  be  accomplished,  the  EPA  intends 
that  these  approaches  be  meaningfully 
implemented  so  as  to  produce  real 
environmental  benefits. 

A  well-designed  EIP  will  achieve  a 
number  of  different  kinds  of 
environmental  benefits.  For  instance,  a 
marketable  emissions  permit  program, 
with  mass  emissions  caps  declining 
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over  time,  may  achieve  several  results. 
The  declining  cap  aspect  of  the  program 
can  result  in  real  emissions  reductions 
creditable  towrards  RFP  milestones  and 
attainment  (to  the  extent  that  actual 
emissions  are  reduced).  The  marketable 
aspect  of  the  program  allows  emission 
sources  facing  differing  costs  of  further 
emission  control  to  trade,  lowering 
overall  control  costs.  Such  programs 
also  encourage  sources  already  able  to 
meet  their  mass  emissions  caps  to  find 
ways  of  further  reducing  emissions 
beyond  what  would  otherwise  be 
required  by  traditional  regulatory 
programs  (e.g..  through  pollution 
prevention,  technological  innovation,  or 
changes  in  operational  procedures). 

Statutory  EIP's,  submitted  because  of 
failures  in  achieving  required  emissions 
reductions,  must  make  a  significant 
contribution  to  the  required  reductions, 
while  not  necessarily  bearing  the  full 
burden  of  achieving  all  the  required 
reductions  or  mandating  any  specific 
percentage  reduction.  A  program 
producing  no  additional  emissions 
reductions  or  one  based  solely  on  a 
directionally-sound  strategy,  without 
quantifiable  benefits,  would  not  satisfy 
these  criteria  for  an  acceptable  statutory 
EIP.  For  di.scretionary  EIP's.  the  final 
guidance  relies  upon  the  new  State 
planning,  quantitative  progre.ss,  and 
attainment  requirements  in  the  Art  to 
ensure  expeditious  attainment  of  the 
NAAQS,  regardless  of  the  type  of 
programs  that  States  may  choose  to 
include  in  their SIPs. 

Any  EIP  should  include  a  rationale  for 
how  the  incentive  me<;hanism(s)  will 
achieve  the  stated  goa!(s).  A  State  can 
create  a  better  overall  program  design  bv 
carefully  examining  and  explaining  the 
linkage  between  a  program's  provisions 
and  the  desired  outcome.  The 
provisions  of  a  program  must  be 
sufficient  to  ensure  the  program  goals 
are  successfully  achieved  without 
creating  unintended  detrimental  side 
effects. 

2.  Program  Scope 

As  with  any  regulatory  program,  an 
EIP  must  identify  the  affec:ted  sources 
covered  by  the  program.  The  affected 
sources  may  be  defined  on  the  basis  of 
source  type  (e.g..  manufacturing 
operations),  activity  t>'pe  (e.g.,  fuel 
storage  tanks),  location,  firm  size, 
quantity  of  emissions,  or  other  such 
characteristics.  In  addition,  a  Stale  may 
choose  to  grant  exemptions  from 
program  requirements  to  sources 
meeting  specified  criteria.  For  example, 
States  may  consider  exempting  zero- 
emitting  vehicles  from  a  new  parking 
price  program.  In  establishing  the 
affected  source  criteria,  a  State  must 


assure  that  the  resultant  orogram  is 
nondiscriminatory  within  the  meaning 
given  that  term  in  these  rules. 

The  program  must  establish 
procedures  for  dealing  with  sources 
entering  or  exiting  affected  source 
categories.  In  order  to  promote 
economic  growth  consistent  with 
achieving  environmental  goals,  a 
regulatory  program  should  not  create 
unwarranted  barriers  to  entry  for  new  or 
expanding  business  entities. 

In  addition,  the  program  must 
establish  criteria  and  procedures  for 
sources  voluntarily  choosing  to  opt-in  to 
or  to  be  exempted  from  the  program,  to 
the  extent  that  the  program  design 
allows  for  such  movement  into  or  out  of 
the  universe  of  affected  sources.  For 
example,  the  title  IV  acid  rain  allowance 
trading  program  includes  provisions  for 
sources  not  originally  in  the  program  to 
opt-in  to  the  program  in  order  to  sell 
sulfur  dioxide  (SO;)  emission 
allowances  to  sources  already  in  the 
program.  Certain  EIP's  may  also  provide 
criteria  for  exempting  sources  such  that 
they  can  leave  the  program;  such  criteria 
must  be  described  and  the  procedures 
for  leaving  the  program  must  be 
included  in  the  EIP.  Any  such 
procedures  must  ensure  that  movement 
into  or  out  of  the  program  will  not 
interfere  with  other  statutory 
requirements  nor  result  in  an  increase  in 
area-wide  emissions  that  is  not  refiected 
in  the  plan's  attainment  or  RFP 
demonstrations.  Finally,  the  opt-in 
program  language  must  specify  that  it 
will  not  allow  sources  to  opt-in  if  the 
net  result  of  the  opt-in  program  as  a 
whole  is  to  incrpa.se  area  emissions, 
unless  such  increase  has  been 
accounted  for  in  the  development  of  the 
EIP,  and  is  consistent  with  attainment 
and  maintenance  of  the  NAAQS,  RFP, 
and  all  other  SIP  requirements. 

Affected  sources  in  an  EIP  may  also 
be  covered  by  other  Federal  regulatory 
requirements.  An  EIP  may  not  interfere 
with  applicable  requirements 
concerning  attainment  and  RFP,  or  any 
other  applicable  requirements  of  the 
Act.  Thus,  the  program  scope  must  be 
defined  so  as  not  to  interfere  with  any 
other  Federal  regulatory  requirements 
which  apply  to  the  affected  sources. 
Such  requirements  for  stationary 
sources  may  include,  but  are  not  limited 
to,  reasonablv  available  control 
technolog>'  (R\CT),  PSD  and  new 
sourr*  review  (NSR)  offset 
requirements,  lowest  achievable 
emission  rate  (LAER),  best  available 
control  technology  (BACT),  new  source 
performance  standards  (NSPS).  national 
emissions  standards  for  hazardous  air 
pollutants  (NESH.\P's),  acid  deposition 
program  requirements,  reasonablv 


available  control  measures  (RACM),  and 
best  available  control  measures  (BACM). 
Such  requirenients  for  mobile  sources 
may  include,  but  are  not  limited  to. 
programs  integral  to  vehicle  inspection 
and  maintenance  (I/M).  clean-fueled 
fleets,  reformulated  gasoline, 
oxygenated  fuels,  employee  commute 
options  (ECO),  TCM's.  and  Federal 
motor  vehicle  controls. 

In  general,  sources  subject  to  these 
statutory  requirements  may  participate 
in  emissions  trades  pursuant  to  an  EIP 
as  long  as,  apart  from  their  participation 
in  such  trades,  they  continue  to  meet 
the  statutory  requirements.  Thus,  if 
these  sources  reduce  their  emissions 
below  what  the  applicable  statutory 
requirements  call  for.  the  reductions 
beyond  the  requirements  may  furnish 
credits  for  the  EIP.'  Following  is  a  more 
specific  discussion  of  the  interplay  of 
the  EIP  rules  with  several  of  the 
statutory  provisions  listed  above. 

RFP  HequiremenL'i.  Credits  for 
emi!>sions  reductions  from  stationary, 
mobile,  or  area  sources  may  generally  be 
used  to  meet  the  "progress" 
requirements  of  the  nonattainment 
provisions  of  the  Act.  The  SIPs  for  Oj 
nonattainment  areas  classified  as 
moderate  or  higher  under  section 
181(a)(1)  are  required  to  provide  for 
reductions  in  volatile  organic 
compounds  (VOC)  of  at  tea.st  15  percent 
from  baseline  emissions  by  1996,  and 
areas  classified  as  serious  or  higher  are 
required  to  provide  for  reductions  of  at 
least  3  percent  each  year  (averaged  over 
a  3->'ear  period)  thereafter  until  the 
attainment  date  (section  182(l))(l), 
182(c)(2)(B)).  Emissions  redactions  from 
all  sources  may  be  used  to  meet  these 
progress  requirements,  except  for  those 
reductions  attributable  to  Federal  motor 
vehicle  programs  and  RACT  and  NSR 
corrections  (section  182(h)(1)  (C)-(D;). 

RACT.  An  EIP  may  allow  sourrxs 
subject  to  the  RACT  requirement  to 
attain  RACT-leve!  emissions  reductions 
in  the  aggregate,  and  thereby  trade 
among  themselves.  In  designing  sui.ii 
RACT  trading  programs  (to  implement 
new  and/or  previously  existing  R.\CT 
requirements),  as  with  any  EIP,  States 
are  encouraged,  to  the  extent 
practicable,  to  meet  the  benefits  sharing 
goal  directly,  by  requiring  increased 
emissions  reductions  beyond  those  that 
would  be  achieved  through  a  traditional 
RACT  program. 


^For  example,  sinrp  VOC  r«>i''.  f ''nns  th«!  or.i  iir 
as  a  result  of  contrnis  put  in  plnce  to  raitA 
NESHAP's  are  crediiiiMe  lo  RKf.  such  VOC 
redurtions  rannot  [)►■  r.or.Miiered  h.">  S!:r;)!as  lo 
supply  VOC  credits  ihroufih  an  LIP.  Ilcwevor.  if  in 
such  a  case  greater  tnan  retjuirerl  retiuciiors  are 
made,  the  incremental  VOC  rednt'ions  ciiuld 
furnisJi  ctedil*  through  an  Elf. 
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In  addition,  today's  rules  and 
guidance  authorize  emissions  trading 
between  the  stationary  sources  subject 
to  the  RACT  requirement  C'RACT 
sources")  and  any  sources  (i.e., 
stationary,  mobile,  and  area  sources)  not 
subject  to  the  RACT  requirement  ("non- 
RACT  sources")  when  such  trading 
results  in  an  exceptional  environmental 
benefit,  e.g.,  a  level  of  reductions  that  is 
significantly  greater  than  RACT-level 
amounts.  With  respect  to  the  level  of 
emissions  reductions  required  from  the 
non-RACT  sources,  the  appropriate 
amount  of  emissions  reductions 
generally  should  be  set  at  a  level  that 
takes  into  account  the  severity  of  the 
nonattainment  status  in  a  given  area. 

Today's  rules  establish  tne  statutory 
offset  ratios  for  nonattainment  areas  as 
the  determinant  of  the  amount  of 
emissions  reductions  that  would  be 
required  from  non-RACT  sources 
generating  credits  for  RACT  sources. 
The  offset  ratios  are  lower  for  lower- 
classified  areas  (e.g.,  compare  section 
182(a)(4),  with  a  1.1  to  1  offset  ratio  for 
marginal  areas,  and  section  182(d)(2), 
with  a  1.3  to  1  offset  ratio  for  severe 
areas).  Looking  to  offset  ratios  is 
instmctive  because  offsets  are  an  aspect 
of  emissions  trading  that  is  directly 
addressed  in  the  Act.  The  offset  ratios 
provide  a  suitable  analogy  because  they 
represent  the  most  substantial  benefit  to 
the  environment  for  a  given  area  that  is 
required  in  this  statutory  conte.xt  of 
emissions  trading. 

However,  today's  rules  authorize 
emissions  trading  between  RACT  and 
non-RACT  sources  at  less  than  the  offset 
ratios  if  exceptional  environmental 
benefits  are  otherwise  demonstrated, 
such  as,  for  example,  an  emissions  trade 
that  promoted  the  market  penetration  of 
emissions  reduction  measures  for  non- 
RACT  sources,  such  that  future 
emissions  reductions  from  the  universe 
of  non-RACT  sources  would  be 
expected  to  increase  over  time.  Such 
measures  could  include  new  vehicle 
technologies  that  utilize  alternative 
fuels,  provided  that  such  technologies 
meet  all  relevant  EPA  standards  and 
guidelines.  Where  a  lower  trading  ratio 
is  authorized  in  order  to  promote  the 
market  penetration  of  an 
environmentally-beneficial,  new  control 
measure,  a  lower  bound  for  the  trading 
ratio  of  1.1  to  1  will  assure  that  in  all 
events  some  additional  benefit  will 
accrue  to  the  environment.  In  setting  the 
appropriate  ratio  for  trades  between 
RACT  and  non-RACT  sources.  States 
may  also  take  into  account  additional 
State  and  federally-enforceable 
emissions  reductions  that  are  achieved 
as  a  result  of  other  exceptional 
environmental  features  of  an  EIP  (such 


as  a  separate  "environmental  bonus" 
provision,  as  discussed  in  EPA's  Interim 
Guidance  on  the  Generation  of  Mobile 
Source  Emissions  Reduction  Credits).  In 
no  case,  however,  can  a  trading  ratio  be 
lower  than  1  to  1,  and  in  no  case  can 
the  effective  trading  ratio  be  less  than 
the  appropriate  offset  ratio  (or  such 
ratio,  as  low  as  1.1  to  1.0,  as  may  be 
authorized  to  promote  the  market 
penetration  of  environmentally- 
beneficial,  new  control  measures). 

Offsets.  Credits  for  emissions 
reductions  generated  by  stationary, 
mobile,  or  area  sources  may  be  used  for 
purposes  of  meeting  the  offset 
requirement  for  major  new  and 
modified  sources  in  nonattainment 
areas  so  long  as  they  meet  the 
restrictions  imposed  on  offsets  by 
section  173  of  the  Act  and  the  EPA's 
new  source  review  regulations  (40  CFR 
51.165  and  part  51,  appendix  S).  Under 
the  nonattainment  provisions,  new  or 
modified  major  stationary-  sources  may 
not  receive  permits  for  construction  and 
operation  in  a  nonattainment  area 
unless,  among  other  things,  their  new 
emissions  are  offset  by  reductions  from 
other  sources  in  the  area  (section 
172(c)(5),  173(a)(l)(A)3.  For  O, 
nonattainment  areas,  minimum  offset 
ratios  range  from  1.1  to  1  for  marginal 
areas  to  1.5  to  1  for  extreme  areas 
(section  182(a)(4),  182(b)(5),  182(c)(10), 
182(d)(2),  182(e)(1)). 

However,  the  Act  does  not  require 
that  offsets  be  secured  by  the  new 
source.  Rather,  any  portion  of  the 
necessary  offsets  may  be  generated  by 
the  local  air  quality  district  or  by  the 
State.  In  other  words,  a  jurisdiction  may 
set  up  an  offset  "bank"  to  supply  new 
sources  with  sufficient  emissions 
reductions  to  satisfy  their  offset 
obligations.  To  satisfy  the  requirements 
set  forth  in  section  173,  each  time  a  new 
source  commences  operations,  the 
jurisdiction  must  have  already 
generated  the  necessary  emissions 
reductions  to  offset  the  new  emissions. 
This  means  that  the  jurisdiction  must  be 
able  to  demonstrate  that  the  program 
has  secured  sufficient  excess  emissions 
reductions  to  offset  all  new  emissions  at 
the  proper  ratio.  If  the  source  itself  is 
only  held  responsible  for  securing 
emissions  reductions  in  an  amount 
equal  to  its  new  emissions  (i.e.,  a  1  to 
1  ratio),  the  SIP  must  generate  sufficient 
reductions  to  cover  the  extra  reductions 
required  (e.g.,  1.2  to  1  in  serious  Oi 
nonattainment  areas). 

The  Act  limits  offsets  to  emission 
reductions  not  "otherwise  required  by 
this  Act."  As  part  of  the  "General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  "  the  EPA  described  certain 


circumstances  under  which  reductions 
would  nut  be  creditable  for  offset 
purposes  because  those  reductions  are 
required  by  other  provisions  of  the  Art 
(57  FR  13498, 13553  (April  16,  1992)). 
In  addition,  the  EPA  intends  to  provide 
additional  guidance  regarding  offsets  in 
the  near  future. 

BACT  and  LAER.  Both  the  PSD 
program  and  the  nonattainment  NSR 
program  contain  technology-based 
emission  limitations  that  are  source 
specific.  The  Act  expressly  requires  that 
these  emissions  limitations  (i.e.,  BACT 
in  the  case  of  PSD  and  LAER  in  the  case 
of  NSR)  be  met  by  the  proposed  major 
new  source  or  major  modification  itself 
as  a  condition  of  permit  issuance. 
Consequently,  neither  of  these 
requirements  can  be  met  through 
emissions  trading. 

Regarding  BACT,  section  165(a)  of  the 
Act  provides  that  no  major  new  source 
or  major  modification  may  be 
constructed  in  a  PSD  area  unless  the 
requirements  in  section  165(a)(l)-(8)  are 
met.  Section  165(a)(1)  specifies  that 
among  these  requirements  is  "a  permit 
*   *   *  setting  forth  emission  limitations 
for  such  facility  which  conform  to  the 
requirements  of  this  part."  Section 
165(a)(3)(C)  further  specifies  that  the 
proposed  facility  must  demonstrate  that 
emissions  from  the  facility  will  not 
exceed  any  applicable  emission 
standard  under  the  Act.*  The  applicable 
emissions  limitations  are  those  provided 
in  section  165(a)(4),  which  provides  that 
the  proposed  facility  must  "be  subject  to 
the  best  available  control  technology  for 
each  pollutant  subject  to  regulation 
under  this  Act  emitted  from,  or  which 
results  from,  such  facility."^ 

The  Act  sets  forth  a  similar  statutory 
scheme  with  respect  to  LAER.  Section 
173(a)  provides  that  the  permit  program 
applicable  to  major  new  sources  or 
major  modifications,  which  is  required 
to  be  included  in  part  D  SIP's  under 
section  172(b)(5),'*  shall  provide  that 
permits  to  construct  and  operate  may  be 
issued  only  if  the  requirements  set  forth 
in  section  173(a)(l)-(5)  are  met.  Among 
these  enumerated  requirements  is 


"Section  302(k)  of  !he  Act  defines  the  terms 
"emission  limitation"  and  "emission  standard" 
interchangeably. 

'Section  169(3)  in  turn  defines  B\CT  as  "an 
emission  limitation  based  on  the  maximum  degree 
of  reduction  of  each  pollutant  subject  to  regulation 
under  this  Act  emitted  from  or  which  results  from 
any  major  emitting  facility,  which  the  permitting 
authority,  on  a  case-by-case  basis,  taking  into 
account  energy,  environmental,  and  economic 
impacts  and  other  costs,  determines  is  achievable 
for  such  facility." 

"Section  173(a)  incorrectly  refers  to  the  "permit 
program  required  by  section  172(b)(6)."  Section 
172(b)(6)  was  renumbered  as  section  172(b)(5)  by 
the  1990  Amendments.  Apparently,  this  change  w;!' 
not  picked  up  by  the  draiturs  of  revised  section  17.v 
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section  173(a)(2).  which  specifies  that 
"the  proposed  source  is  required  to 
comply  with  the  lowest  achievable 
emission  rate."*' 

The  statutory  provisions  addressing 
both  BACT  and  LAER  clearly  require 
the  permitting  authority  to  set,  and  the 
source  owner  to  comply  with,  the 
applicable  teclinology-based  emission 
limitation.  There  is  no  provision  in  the 
statute  for  lawfully  complying  with 
BACT  or  LAER  through  obtaining 
emissions  reductions  at  other  sources 
that  would  result  in  an  equivalent 
reduction  of  emissions  or  ambient 
concentrations. 

Inspection  and  Maintenance 
Programs.  The  I/M  provisions  of  the  Act 
require  a  vehicle  I/M  program  that 
meets  specified  performance  standards. 
The  requirements  of  the  I/M  provisions 
cannot  be  met  by  obtaining  ERCs  from 
sources  other  than  vehicles,  or  from 
vehicles  through  means  other  than  I/M 
of  the  vehicle.  An  EIP  may  not 
substitute  entirely  for  an  enhanced  or 
basic  periodic  vehicle  I/M  program. 

This  view  is  based  on  the  provisions 
of  the  Act  that  set  forth  requirements  for 
a  basic  I/M  program,  as  well  as  certain 
provisions  relating  to  enhanced  I/M 
programs.  Sections  182(a)(2)(B)(i)  (I/M 
"fix-ups"  for  Oj  nonattainment  areas 
classified  marginal  and  higher). 
182(b)(4)  (I/M  "catch-ups"  for  Os 
nonattainment  areas  classified  moderate 
and  higher),  and  187(a)(4)  (I/M  "fix-up" 
requirement  for  CO  nonattainment  areas 
classified  moderate  and  higher)  each 
require  a  SIP  revision  that  includes 
provisions  for  a  "vehicle  inspection  and 
maintenance  program"  that  meets  a 
specified  performance  standard. 

The  provision  for  an  enhanced  I/M 
program  for  CO  nonattainment  areas 
classified  as  moderate  and  with  a  design 
value  higher  than  12.7  ppm,  or 
classified  as  serious,  requires  the  SIP  to 
include  provisions  for  "an  enhanced 
vehicle  inspection  and  maintenance 
pro-am  as  required  in  section  182(c)(3) 
(concerning  serious  O3  nonattainment 
areas)"  (section  187(a)(6)).  This 
provision  confirms  that  the  required  U 
M  program  is  in  fact  a  vehicle  I/M 
program.  The  primary  provision  for  an 
enhanced  I/M  program  for  Oj 
nonattainment  areas  classified  as 
serious  or  higher  does  not  include  a 
comparable  "inspection  and 
maintenance"  phrase  (i.e.,  requires  the 
SIP  "to  provide  for  an  enhanced 


♦Section  171(3)  defims  LAER  as  "that  rate  of 
emissions  which  reflacts"  either  "the  most  stringent 
emission  limitation  which  is  contained  in  (any  SIP) 
for  such  class  or  categtiry  of  source,"  or  "the  most 
stringent  emission  limitation  which  is  achie»e<i  in 
practice  by  such  class  or  cate^rr  of  source, 
w.hichever  is  more  stringont." 


program  to  reduce  hydrocarbon 
emissions  and  nitrogen  oxides  (NOx) 
emissions  from  in-use  motor  vehicles'"), 
but  if  further  includes  specific 
requirements  for  various  types  of 
testing,  inspections,  etc..  that  make  clear 
that  the  program  must  obtain  reductions 
from  vehicle  I/M  (section  182(c)(3)). 

Nevertheless,  both  the  basic  I/M 
program  and  the  enhanced  I/M  program 
requirements  authorize  a  substantial 
degree  of  fle-xibility  in  program  design. 
The  Act  directs  the  EPA  to  require  a 
specific  amount  of  enrissions 
reductions,  but  also  authorizes  the  State 
to  design  the  program  in  a  manner  that 
meets  the  EPA  established  performance 
standard  through  different  means.  The 
EPA's  final  rule  on  I/M  programs 
describes  the  EPA's  performance 
standards  and  the  ways  that  States  can 
meet  those  standards  (57  PR  52950- 
53014).  In  so  doing,  the  State  can  take 
advantage  of  economic  efficiencies  (eg., 
have  a  better  test  on  more  older  cars  to 
get  greater  performance,  in  exchange  for 
some  relaxation  in  another  element).  In 
addition.  States  could  address  mal- 
maintenance  in  the  vehicle  fleet  in  part 
by  including  an  old  car  scrappage 
program  as  an  element  of  the  overall 
package  used  to  meet  the  jjerformance 
standard.  However,  the  SIP  must 
include  a  program  obtaining  the 
required  reduction.^  through  vehicle 
inspections.  . 

3.  Program  Baseline 

An  EIP  baseline  must  be  fully  defined 
within  the  EIP,  and  used  as  a  basis  for 
projecting  program  results  and,  if 
applicable,  for  initializing  the  incentive 
mechanism.  States  have  flexibility  in 
defining  the  program  baseline  for  EIP's 
that  implement  new  RACT  requirements 
for  previously  unregulated  source 
categories  through  trading  programs,  as 
long  as  the  new  RACT  requirements 
reflect,  to  the  extent  practicable, 
increased  emissions  reductions  beyond 
those  that  would  be  achieved  through  a 
traditional  RACT  program.  States  may 
also  use  a  flexible  baseline  for  EIP's  that 
allow  trading  with  respect  to  newly 
imposed  RACT  requirements  on 
previously  unregulated  sources  in  a 
previously  regulated  source  category 
(e.g.,  sources  newly  covered  by  lower 
applicability  cut-offs),  as  long  as  the 
EIP.  in  the  aggregate,  yields  reductions 
in  actual  emissions  at  least  equivalent  to 
those  wliich  would  result  from  source- 
by-source  compliance  with  the  existing 
RACT  limit  for  that  source  category. 
This  requirement  can  be  satisfied  by 
using  existing  data  on  actual  and 
allowable  emissions  from  the  previously 
regulated  sources  in  the  affected  source 
category'  (see  paragraph  IV.C). 


A  State  also  has  flexibiUty  in  defining 
the  program  baseline  for  any  EIP 
submitted  in  conjunction  with,  or 
subsequent  to.  the  submission  of  any 
complete  areawide  progress  plan  due  at 
the  time  of  EIP  submittal  (e.g..  the  15 
percent  RFP  plan  (section  ia2(bXl))  and 
subsequent  3  percent  plans  (section 
182(c)(2))),  and/or  an  attainment 
demonstration. 

In  all  such  cases,  the  flexible  program 
baseline  may  be  based  on  actual, 
allowable,  or  some  other  intermediate  •<» 
or  lower  level  of  emissions,  provided 
the  State  demonstrates  that  tlie  program 
baseline  is  consistent  with  and  reflected 
in  the  associated  RACT  rule,  progress 
plans,  or  attainment  demonstration. 
Further,  for  EIP's  submitted  prior  to  the 
submittal  of  a  required  progress  or 
attainment  demonstration,  the  State 
must  include  %vith  its  EIP  submittal  a 
commitment  that  its  subsequent 
attainment  demonstration  and  all  future 
progress  plans  will  be  consistent  with 
the  EIP  baseline  in  effect  at  that  time,  as 
well  as  a  discussion  of  how  the  baseline 
will  be  integrated  into  the  State's 
attainment  demonstration.  Further,  in 
this  discussion,  the  State  should  take 
into  account  the  potential  that  emission 
reduction  credits  issued  prior  to  the 
attainment  demonstration  may  no 
longer  be  surplus  relative  to  the 
attainment  demonstration,  n 

Conversely,  for  EIP's  that  do  not  meet 
the  above  conditions  relating  to  RACT 
and  progre.ss  requirements,  die  program 
baseline  must  be  set  no  higher  than  the 
lower  of  actual  or  allowable  emissions. 
Actual  emissions  are  to  be  taken  from 
the  most  appropriate  inventor\\  such  as 
the  1990  actual  emission  inventory 
(which  was  due  for  submission  in 
November  1992),  and  albwable 
emissions  are  the  lower  of  SIP  allowable 
emissions  or  the  level  of  emissions 
con.sistent  with  source  compliance  with 
all  Federal  requirements  related  to 
attainment  and  maintenance  of  the 
NAAQS. 

In  addition,  following  submLssion  of 
an  EIP  that  incorporates  a  flexible 
baseline,  if  the  State  fails  to  submit  a 
complete  attainment  demonstration,  or 
if  the  EPA  disapproves  the  attainment 
demonstration  on  the  grounds  that  it 
does  not  provide  for  attainment  of  the 
NAAQS.  the  EPA  may  require  the  State 
to  incorporate  in  the  EIP  a  program 
baseline  set  no  higher  than  the  lower  of 
actual  or  allowable  emissions. 


'"A  typical  intermediate  t>gseline  may  consist  of 
a  SlP-allow-ible  emission  rate  and  an  acfaa!  \eve\  of 
production. 

"For  example,  the  Slate  cnu  id  establish  an 
escrow  aocounl  or  a  formula  for  pro  rata  rcductiou 
of  credits  to  cover  credils  that  subsequent  !y  are  no 
lunger  surplus. 
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The  baseline  for  an  EIP  submitted  in 
coniiinction  with  an  attainment 
demonstration  must  be  consistent  with 
(he  assumptions  employed  in  the 
attainment  demonstration,  including  the 
location  of  emissions  assumed  in  the 
photochemical  grid  modelling,  if 
applicable. 

In  considering  emissions  trading,  the 
EPA  continues  to  focus  on  the  aspect  of 
trading  that  involves  the  relaxation  of  a 
control  requirement  on  a  particular 
emissions-producing  unit  (the  credit- 
receiving  unit).  Under  trading  programs, 
this  relaxation  is  offset  by  tightening  the 
control  requirements  on  another 
emissions-producing  unit  (the  credit- 
generating  unit).  Under  section  110(1), 
this  relaxation  is  authorized  only  if  it, 
taken  in  conjunction  with  the  tighter 
control  requirements,  does  not  interfere 
with  the  ability  of  the  SIP  to  meet  the 
various  requirements  of  the  Act — most 
importantly,  for  present  purposes,  the 
RACT  requirement  and  the 
requirements  for  progress  (e.g.,  for  RFP 
in  Oi  nonattainment  areas,  15  percent 
reductions  in  VOC  emissions  by  1996; 
and  3  percent-per-year  over  each  3-year 
period  until  the  attainment  date),  as 
well  as  attainment  requirements.  It  is 
understood  that  when  the  credit- 
generating  unit's  actual  emissions  are 
below  the  level  mandated  by  the 
applicable  control  requirement,  relaxing 
a  control  requirement  on  the  credit- 
receiving  unit  in  exchange  for  tightening 
the  requirement  on  the  credit-generating 
unit  may  result  in  an  increase  in 
aggregate  actual  emissions.  Under  these 
circumstances  (i.e.,  trading  from  an 
allowables  baseUne),  the  relaxation  and 
its  resuhing  increase  in  actual  emissions 
could,  in  some  circumstances, 
jeopardize  RFP  and  attainment. 

As  described  above,  notwithstanding 
the  chance  of  actual  emissions 
increases,  EIP's  may  authorize  trading 
from  an  allowables  baseline  when  the 
EIP  is  submitted  in  conjunction  with,  or 
following,  the  submission  of  the 
applicable  progress  plans,  and  the 
allowables  baseline  is  consistent  with 
those  plans.  Under  these  circumstances, 
trading  on  the  basis  of  allowables  would 
not  jeopardize  the  progress 
requirements.  In  some  cases,  the  EPA 
will  permit  trading  to  occur  on  the  basis 
of  allowables  prior  to  submission  of  the 
attainment  demonstration  SIP.  However, 
once  the  State  has  submitted  any 
applicable  progress  plans  due  at  the 
time  of  EIP  submission,  the  State  has 
made  significant  progress  towards 
attainment.  This  significant  progress, 
coupled  with  the  sanctions  provisions 
that  provide  strong  safeguards  that  the 
State  will  develop  a  SIP  requiring  any 
subsequent  progress  plans  and  an 


attainment  demonstration,  provide,  in 
the  EPA's  judgment,  sufficient  evidence 
that  an  EIP  authorizing  an  allowables 
baseline  submitted  in  conjunction  with 
an  applicable  progress  plan  will  not 
jeopardize  continued  progress  or 
attainment.  In  addition,  States  and 
sources  should  be  aware  that  any 
emission  limit  relaxations  approved 
through  an  EIP  may  be  subject  to 
ongoing  scrutiny,  and  further  tightening, 
if  it  is  unexpectedly  necessary  to  do  so 
as  part  of  an  attainment  demonstration. 

In  addition,  as  described  above,  the 
EPA  will  permit  EIP's  that  authorize 
trading  from  an  allowables  baseline  in 
the  case  of  source  categories,  or  portions 
of  source  categories,  that  are  newly 
subjected  to  the  RACT  requirement 
under  the  RACT  "catch-up"  provisions 
of  section  182(b)(2).  Under  these 
circumstances,  the  imposition  of  RACT- 
level  controls  meets  the  RACT 
requitement,  as  described  above,  and  is 
expected  to  result  in  emissions 
reductions  with  respect  to  the  affected 
source  categories  or  sources  taken  as  a 
whole,  even  if  some  of  the  affected 
sources  conduct  emissions  trades  based 
on  allowables.  The  fact  that  overall 
emissions  from  these  source  categories 
or  sources  will  be  reduced  indicates  that 
with  respect  to  these  source  categories, 
progress  is  being  made  towards 
attainment.  This  progress  provides 
adequate  assurance  that  any  such  trades 
on  an  allowables  basis  will  not 
jeopardize  progress  or  attainment 
requirements. 

If  a  SIP  does  not  include  a  required 
RACT  emission  limit  for  a  source,  that 
source  may  not  participate  in  an  EIP 
until  an  appropriate  RACT  limit  is 
determined. 

The  provisions  described  above  apply 
as  wall  in  the  case  of  a  statutory  EIP. 
That  is,  under  the  circumstances 
described  above,  a  statutory  EIP  may 
incorporate  a  flexible  baseline  as  long  as 
the  EIP  as  a  whole  provides  the  required 
reductions. 

A  State  may  define  a  program  baseline 
to  address  a  variety  of  equity 
considerations,  such  as  differing  degrees 
of  emission  control  among  affected 
sources  prior  to  the  start  of  the  EIP. 
While  emissions  reductions  creditable 
towards  a  specific  required 
demonstration  will  be  calculated 
according  to  the  requirements  for  that 
demonstration,  the  EIP  may  use  a 
different  baseline.  For  example,  a 
declining  value  marketable  permits 
program,  submitted  in  conjunction  with 
an  areawide  RFP  or  attainment  plan, 
could  initially  allocate  mass  emissions 
caps  on  the  basis  of  allowable 
emissions.  However,  to  the  extent  that 
such  a  program  baseline  exceeds  the 


aggregate  actual  emissions  for  vhe 
sources  covered  by  the  program,  the  EIP 
baseUne  allocation  would  be  required  to 
decline  at  a  rate  consistent  with 
achieving  the  areawide  RFP  milestone 
as  measured  against  the  RFP  baseline. 

The  EIP  must  clearly  specify  whether 
the  program  baseline  applies  to 
aggregate  emissions  from  all  affected 
sources  (similar  to  the  RFP  baseline)  or 
to  individual  sources  (similar  to  source- 
specific  LAER  requirements,  for 
example).  If  historic  emissions  are 
relevant  in  setting  the  program  baseline, 
the  time  period  must  be  specified  in  the 
program.  Provisions  must  be  made  for 
determining  baselines  for  sources  not 
active  during  the  specified  baseline  time 
period.  Also,  the  averaging  time 
associated  with  a  program  baseline  for 
emissions  must  be  specified. 

4.  Quantification  Procedures 

An  EIP  must  describe  how  emissions 
and  changes  in  emissions  will  be 
quantified  for  SIP  credit.  If  other 
measurable  factors  are  essential  to  an 
EIP,  the  quantification  procedures  for 
those  must  be  specified  in  the  program. 
For  instance,  if  emissions  reductions  are 
generated  by  reducing  total  usage  of  a 
type  of  solvent,  procedures  for 
measuring  solvent  usage  are  critical. 
The  program  must  specify  the  minimum 
required  credible,  workable,  replicable 
procedures  for  quantifying  emissions, 
which  could  include  emission  factor 
calculations,  direct  emission 
monitoring,  calculation  procedures 
which  are  a  function  of  process 
parameters,  production  practices  or 
volume,  or  inventory  usage,  or  other 
procedures,  as  appropriate.  Criteria  for 
selecting  quantification  methods  and 
time-averaging  considerations  are 
discussed  below. 

States  must  carefully  consider 
matching  their  environmental  goals 
with  various  aspects  of  the  program 
when  determining  adequate 
quantification  procedures.  For  example, 
a  procedure  wholly  adequate  for 
determining  compliance  with  long-term 
mass  emissions  caps  may  be  clearly 
inadequate  for  a  program  aimed  at 
limiting  peak  daily  emissions. 

An  EIP  must  establish  procedures  for 
quantifying  emissions  reductions  arising 
from  sources  that  shut  dowTi  or  curtail 
production.  A  State  may  not  take  credit 
for  such  emissions  reductions  as  part  of 
an  EIP  if  the  same  reductions  have 
already  received  credit  in  the  SIP's 
attainment  or  RFP  demonstrations.  For 
example,  SIP  demonstrations  may 
include  assumptions  about  equipment 
turnover  rates  and  normal  operating 
levels  which  may  already  credit  some 
assumed  rate  of  source  shutdowns  and 
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curtailments.  Credit  also  cannot  be 
taken  for  shutdowns  or  curtailments 
that  do  not  result  in  a  decrease  in  an 
area's  aggregate  emissions.  Changes  in 
emissions  at  one  source  may  merely 
increase  emissions  at  another.  For 
example,  if  one  retail  operation  goes  out 
of  business,  the  total  level  of  retail 
business  will  not  necessarily  change. 
Instead,  customers  may  shift  their 
business  to  other  merchants  in  the  area. 
The  effect  on  aggregate  emissions  of 
such  "demand  shifting"  will  depend 
upon  the  nature  of  the  business,  and 
should  be  considered  in  the  design  of 
the  EIP. 

An  EIP  also  must  establish  procedures 
for  quantif>'ing  emissions  from  sources 
with  uneven  emission  patterns  due  to 
batch,  seasonal  or  cyclical  operations. 
The  appropriate  procedure  for  handling 
these  expected  fluctuations  in  emissions 
will  depend  in  part  on  the  emissions 
averaging  time  upon  which  the  EIP  is 
ba.sed. 

The  EPA  recognizes  that  the 
development  of  quantitative  procedures 
for  mobile  sources  can  present 
significant  challenges.  Such  procedures 
must  consider,  as  appropriate,  the 
factors  which  will  affect  or  determine 
the  level  of  participation  in  a 
transportation  program,  as  well  as  how 
much  and  where  vehicles  are  driven. 
Such  procedures  should  clearly  address 
how  double-counting  will  be  avoided 
across  various  mobile  source  programs 
(e.g..  not  double-counting  I/M  program 
reductions  in  quantifying  credits  from 
an  accelerated  vehicle  scrappage 
program).  Any  assumptions  or  models 
which  States  may  use  to  predict 
behavioral  modifications  as  a  result  of 
the  implementation  of  an  economic 
incentive  strategy  must  be  presented  as 
support  information  with  the  EIP 
submittal.  The  EPA  views  the 
development  of  sound  incentive-based 
mobile  source  programs  as  an 
opportunity  for  the  design  of  better, 
more  rigorous  tools  for  accounting  for 
and  encouraging  mobile  source 
emissions  reductions  beyond  those 
required  by  traditional  programs. 

The  final  rules  allow  for  long-term 
averaging,  while  requiring  that  States 
make  statistical  showings  that  any  such 
averagftig  is  consistent  with  applicable 
RACT,  RFP,  and  short-term  NAAQS. 
Any  State  that  wishes  to  use  long-term 
averaging  must  include,  with  the  plan 
revision  submittal,  a  statistical  showing 
that  the  aggregate  effect  of  the  specified 
averaging  time  is  consistent  with 
attaining  the  Oi  NAAQS  and  satisf>ing 
applicable  RFP  requirements  on  the 
basis  of  typical  summer  day  emissions; 
and,  if  applicable,  a  statistical  showing 
that  aggregate  daily  emissions  from  all 


affected  sources  covered  by  a  Federal 
RACT  requirement  (net  of  any  RACT/ 
non-RACT  trades)  are  no  greater  than 
the  aggregate  daily  emissions  from  such 
sources  that  would  resuh  fix)m  the 
implementation  of  all  applicable  source- 
specific  RACT  requirements  (see 
paragraph  IV.D.2.). 

5.  Monitoring,  Recordkeeping  and 
Reporting 

Each  affected  source  in  an  EIP  must 
comply  with  requirements  imposed  by 
the  program,  and  must  implement  the 
MRR  procedures  necessary  to  assure 
compliance  with  such  requirements  and 
to  provide  State  and  Federal 
enforceability.  Requirements  imposed 
by  an  EIP  could  include  meeting  mass 
emissions  limits  (either  directly  or 
through  trading  marketable  permits), 
paying  an  emission  fee,  using  specified 
products  or  procedures,  providing 
product  content  labeling,  or  other 
measures  specified  by  the  program. 
Thus,  the  final  rules  allow  for  a  wide 
range  of  alternative  MRR  procedures 
that  provide  sufficiently  reliable  and 
timely  information  for  determining 
compliance.  Criteria  to  be  considered  in 
the  development  of  such  procedures 
include  representativeness,  accuracy, 
precision,  reliability,  frequency,  and 
timeliness. 

All  source-specific  program 
requirements  must  be  structured  in  such 
a  way  that  both  inspectors  and  facility 
owners  can  judge  the  compliance  status 
of  a  facility  at  any  time,  or,  in  the  case 
of  long-term  emissions  limits,  at  the  end 
of  the  compliance  period.  This  will 
require  an  authoritative,  reliable 
repository  of  all  relevant  information  at 
each  facility. 

6.  SIP  Creditability  and  Audit/ 
Reconciliation  Procedures 

A  SIP  revision  that  contains  an  EIP 
must  include  projections  of  the 
emissions  reductions  the  State  expects 
to  achieve  through  the  implementation 
of  the  program.  The  projections  may  be 
based  on  federally-enforceable  limits  on 
mass  emissions  or  on  other  emission- 
related  parameters,  estimates  of  market 
response,  economic  modelling,  or  other 
relevant  information.  The  State  does  not 
have  to  project  emission  changes  for 
each  source,  unless  that  is  how  the  State 
chooses  to  estimate  the  emissions 
reduction  from  the  program.  All  EIP 
submittals  must  include  documentation 
which  clearly  states  how  sources  in  an 
EIP  are  or  will  be  addressed  in  the 
emissions  inventor}',  RFP  plan,  and 
attainment  or  maintenance  plan,  as 
applicable.  This  documentation  should 
include  a  description  of  the 
assumptions  used  in  measuring 


emissions  and  emissions  reductions 
from  affected  sources. 

Credit  in  a  nonattainment  SIP  may  be 
taken  for  emission  limiting  programs 
(e.g..  emissions  trading)  and  market- 
response  programs  (e.g.,  emissions  fees). 
Credit  may  not  be  taken  for 
directionally-sound  programs  until 
experience  with  such  programs  makes 
quantification  possible,  at  which  time 
the  program  could  be  reclassified  into 
one  of  the  other  categories  for  which 
credit  may  be  taken. 

For  determining  SIP  credit,  the 
projected  emissions  reductions  must  be 
adjusted  to  reflect  the  uncertainties 
inherent  in  EIP's.  This  adjustment  is 
currently  done  for  traditional  stationary 
source  control  measures  through  the  use 
of  a  rule  effectiveness  factor,  developed 
from  experience  with  traditional 
regulatory  control  programs.  For  EIP's, 
the  State  must  use  two  uncertainty 
adjustment  factors,  as  appropriate,  to 
calculate  creditable  emissions 
reductions.  The  sources  of  uncertainty 
that  must  be  separately  addressed  are 
compliance  uncertainty  (i.e.,  the  extent 
to  which  sources  will  actually  comply 
with  program  requirements)  and 
programmatic  uncertainties  (e.g.,  the 
extent  to  which  voluntary  market 
responses  to  incentives  actually  occur 
and/or  the  use  of  various  quantification 
methods  with  differing  confidence 
levels).  These  sources  of  uncertainty 
must  be  accounted  for  through  the  use 
of  a  rule  compliance  factor  and  a 
program  uncertainty  factor,  respectively. 

The  State  must  specify  values  for  rule 
compliance  and  program  uncertainty 
factors,  based  on  program  elements  .such 
as  the  quantification  and  enforcement 
procedures,  and  en  the  predictive 
quality  of  the  information  used  by  the 
State  to  develop  the  projected  emissions 
reductions.  Inherent  in  the  way  in 
which  these  factors  are  defined,  the 
value  of  either  factor  must  be  less  than 
or  equal  to  one.  The  State  must  include 
with  its  EIP  submittal  a  justification  for 
the  values  assigned  to  these  factors.  The 
State  must  use  tliese  factors  in 
determining  the  SIP  credit  for  the 
program  as  a  whole,  or  for  each  source- 
specific  trade,  if  appropriate,  to  ensure 
that  quantification  uncertainties  not 
lessen  a  source's  emi.ssions  reductions 
requirements.  The  uncertainty  factors 
should  be  developed  and  justified  by 
the  State  by  taking  into  account  various 
aspects  of  the  design  of  the  EIP, 
including  but  not  limited  to.  the  type  of 
incentive  mechanism  upon  which  the 
program  is  based:  the  variability  in 
emissions  from  affected  sources  and  the 
nature  and  extent  of  uncertainty  in  the 
emissions  quantification  procedures 
required  by  the  program;  the  frequency 
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and  type  of  MRR  required  by  the 
program;  sanctions  for  noncompliance; 
the  frequency,  scope  and  committed 
responses  to  program  audits;  and  the 
nature  of  administrative  procedures  to 
be  used  by  the  State  in  implementing 
and  enforcing  the  program  (see 
paragraph  IV.F.). 

Unless  otherwise  provided  in 
program-specific  guidance  issued  by  the 
EPA,  OP'S  for  which  SIP  credit  is  taken 
must  also  contain  program  audit 
procedures  designed  to  evaluate 
program  implementation  and  track 
program  results  in  terms  of  both  actual 
emissions  reductions  and,  to  the  extent 
practicable,  cost  savings  realized  during 
program  implementation.  The  auditing 
methods  and  the  timing  of  the  audits 
mu.st  be  specified  in  the  EIP.  The 
maximum  time  interx-al  for  conducting 
such  audits  is  3  years,  although  States 
are  encouraged  to  consider  more 
frequent  audits.  Further,  the  State  must 
provide  timely  post-audit  repxjrts  to  the 
EPA.  For  emission-limiting  EIP's, 
program  audit  provisions  must  include 
a  State  commitment  to  ensure  timely 
implementation  of  programmatic 
revisions  or  other  measures  which  the 
State,  in  rt.^ponse  to  the  audit,  deems 
necessary  for  the  successful  operation  of 
the  program  (see  paragraph  IV.C). 

Program  audit  provisions  for  market- 
response  EIP's  must  be  accompanied  by 
reconciliation  procedures,  designed  to 
compare  credited  emissions  (i.e., 
adjusted  projected  emissions)  with 
actual  emissions  achieved  through  the 
implementation  of  the  program.  The 
reconciliation  procedures  must  specify  a 
range  of  appropriate  actions  (e.g.,  invoke 
part  of  a  general  SIP  contingency  plan 
or  a  program-specific  contingency), 
revisions  to  the  program  requirements 
(e.g.,  increase  the  fee,  include  more 
sources)  that  will  make  up  for  any 
shortfall  between  credited  and  actual 
emissions  revealed  by  the  audit,  or 
reductions  in  the  credit  taken  for  the  EEP 
in  the  SIP  (provided  that  RFP  and 
attainment  requirements  continue  to  be 
satisfied.  3''"a-wide  based  on  such 
reduced  EiP  credits  in  combination  with 
the  effects  of  all  other  SIP  programs). 
Such  measures  must  be  automatically 
executing  to  the  extent  necessary  to 
make  up  the  shortfall,  with  State  action 
required  only  to  identify  which  of  the 
specified  actions  are  necessary  to  make 
up  the  shortfall.  Such  measures  must 
not  require  a  revision  to  the 
implementation  plan  to  be  effectuated 
once  identified  by  the  State;  rather,  the 
measures  must  be  built  into  the  original 
EIP  design  (or  incorporated  by 
reference). 

Greater  burdens  should  not 
necessarily  be  imposed  on  EIP's, 


compared  to  traditional  regulatory 
programs,  by  virtue  of  the  audit  and 
reconciliation  requirements.  These  audit 
and  reconciliation  procedures  are 
consistent  with  the  general  approach  to 
implementing  the  Act  being  t:iken  by 
the  EPA,  as  illustrated  in  the  Agency's 
rules  for  vehicle  I.'M  '-  and  for 
reformulated  gasoline,'^  and  in  the 
Agency's  general  guidance  on  the 
implementation  of  title  I  dealing  with 
the  rule  effectiveness  of  stationary 
source  control  measures.'*  Further,  in 
appropriate  cases,  routine  ongoing  air 
program  management  procedures  may 
be  sufficient  to  fulfill  the  audit  and 
reconciliation  requirements.  In 
designing  audit  procedures,  the  State 
should  consider  the  relative  uncertainty 
associated  with  the  EIP  and  .specify  the 
scope  and  extent  of  the  audit  procedures 
to  be  commensurate  with  that  level  of 
uncertainty. 

7.  Implementation  Schedule 

An  EEP  must  contain  a  schedule  for 
implementing  the  program.  The 
schedule  must  include  dates  for 
notifying  potentially  affected  sources,  as 
early  bs  possible,  about  the  impending 
EIP;  program  initialization  and  start-up 
procedures;  compliance  and  submittal 
requirements  for  affected  sources;  and 
audit  and  reconciliation  processes, 
including  subsequent  actions  required 
to  make  up  for  any  shortfall  that  occurs. 

8.  Administrative  Procedures 

As  part  of  any  EIP  design,  the  State 
must  establish  appropriate 
administrative  procedures,  sp)ecific  to 
the  type  of  incentive  strategy,  necessary 
to  implement  all  of  the  elements  of  the 
EIP.  For  example,  in  a  fee  program  a 
State  must  assure  the  proper 
administration  of  the  fee  collection 
process,  and  if  rebate  provisions  are 
included,  the  administration  of  the 
rebate  distribution  process. 

Administrative  procedures  specific  to 
marketable  emissions  permit  programs 
which  the  State  must  address  in  a 
program  design  are  the  mechanisms 
required  for  conducting,  approving, 
verifying,  recording,  and  tracking  trades. 
The  EIP  must  clearly  describe  the 
administrative  system,  and  any  State 
commitments  to  implement  and 
maintain  the  system,  that  enables 
market  participants  to  conduct  valid 
and  legally  protected  transactions.  The 


'^Inspection/Maintenance  Program 
Reqiiirtmenls.  57  KR  52950.  November  5,  1992. 

"Regulation  of  Fuels  and  Fuel  Additives: 
Standards  for  Reformulated  and  Conventional 
Gasoline.  59  FR  7716.  February  16. 1994. 

I*  Rule  Effectiveness  Guidance:  Integration  of 
Inventory.  Compliance,  and  Assessment 
Appliotions.  EPA-452/4-94-001.  January  1994. 


State  must  design  the  program  to  ensure 
that  all  program  requirements  are  met 
by  sources  involved  in  trades,  such  that 
the  trades  result  in  enforceable  changes 
in  allowable  emissions  levels.  A  well- 
designed  EIP  will  include  the  minimum 
amount  of  transactional  oversight, 
approval,  recording,  and  tracking 
provisions  necessary  to  create  a 
verifiable  and  enforceable  system. 
Unnecessary  or  excessive  administrative 
requirements  in  a  trading  system 
increase  the  cost  of  the  program  and 
inhibit  trading.  An  active  trading  market 
increases  the  opportunities  for  cost- 
savings.  However,  a  State  must  establish 
sufficient  administrative  procedures  to 
ensure  that  the  environmental  goals  of 
the  EIP  are  met,  and  that  the  program  is 
adequately  enforceable  (see  paragraph 
IV.  J. 2.  and  the  discussion  of  emissions 
trading  markets  in  Appendix  X). 

9.  Enforcement  Mechanisms 

An  EIP  must  include  adequate 
enforcement  consequences  for 
noncompliance  with  any  source 
requirements,  including  MRR 
requirements.  Each  program  must 
include  provisions  ensuring  that  State/ 
local  and  Federal  statutory  maximum 
penalties  preserve  the  deterrent  effect  of 
traditional  regulatory  programs. 
Enforcement  provisions  should  preserve 
the  criminal  sanctions  (for  knowing 
violations)  authorized  in  the  Act  for 
violations  of  SIP  requirements  per  se. 

Traditional  regulatory  programs 
provide  for  enforcement  against 
noncompliance  with  emissions  limits  at 
both  the  Federal  and  State/local  levels. 
The  statutory  maximum  Federal 
penalties  under  the  Act  are  $25,000  per 
day,  per  source  in  violation.  To  preserve 
the  existing  level  of  deterrence  under 
the  Act,  an  EIP  that  imposes  multiday 
and/or  multisource  emission  limits 
must  define  violations  of  those  limits  in 
such  a  way  that  the  violations  will 
translate  into  some  combination  of 
sufficient  numbers  of  violations,  sources 
in  violation,  and  days  of  violation.  One 
possible  approach  would  be  for  the  EIP 
to  authorize  predetermined  penalties 
based  on  the  amount  of  an  exceedance 
of  such  a  cap,  provided  the 
predetermined  amounts  are  sufficiently 
large  (see  paragraph  IV.H.). 

■fhe  EIP's  that  impose  multisource 
emissions  limits  must  require  facilities 
to  develop  enforceable  plans  for 
remedying  noncompliance  in  those 
cases  where  facilities  have  exceeded 
emissions  limits  for  the  specified 
averaging  period.  Such  plans  must 
identify  appropriate  and  enforceable 
control  measures  or  other  procedures  or 
strategies  sufficient  to  achieve  and 
maintain  compliance  with  applicable 
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emissions  limits.  Further,  for  sources 
subject  to  title  V  requirements,  the 
elements  of  such  plans  must,  at  a 
minimum,  be  consistent  with  any 
applicable  title  V  permit  requirements 
concerning  compliance  plans. 

Compliance  with  MRR  requirements 
is  critical  to  the  integrity  and  success  of 
EIP's.  Thus,  an  EIP  must  include 
enforcement  provisions  that  establish  a 
regulatory  structure  which  clearly  and 
effectively  deters  inadequate  or 
improper  MRR,  providing  for  both 
State/local  and  Federal  penalties. 
Further,  the  enforcement  provisions 
must  include  methods  for  determining 
required  data  when  MRR  violations 
result  in  missing,  inadequate,  or 
erroneous  monitoring  and 
recordkeeping  data.  These  methods 
must  ensure  that  sources  have  a 
sufficiently  strong  incentive  to  properly 
perform  monitoring  and  recordkeeping 
in  the  first  place. 

E.  Use  of  Program  Revenues 

Today's  rules  incorporate  statutory 
restrictions  on  the  use  of  revenues 
generated  by  statutory  EIP's.  These 
restrictions  are  mandated  by  section 
182(g)(4)(B)  of  the  Act  on  the  use  of 
revenues  generated  by  statutory  EIP's 
submitted  pursuant  to  sections 
182(g)(3).  182(g)(5).  187(d)(3).  and 
187(g)  of  the  Act.  Revenues  may  be 
generated  by  an  EIP  from  a  wide  variety 
of  fees  or  charges,  including  emission  or 
permit  fees,  fees  associated  with 
approving  and  recording  trades, 
application  fees  associated  with 
labelling  or  sources  opting  into  an  EIP. 
and  fees  or  charges  associated  with 
TCM's.  Specifically,  any  such  revenues 
may  be  used  by  a  State  for  providing 
incentives  for  achieving  emissions 
reductions,  providing  assistance  (up  to 
75  percent  of  costs)  for  the  development 
of  innovative  technologies  for  the 
control  of  O3  air  pollution  and  for  the 
development  of  lower-polluting  solvents 
and  surface  coatings,  and  funding  (with 
up  to  50  percent  of  the  revenues) 
administrative  costs  of  State  programs 
under  the  Act.  These  restrictions  on  the 
use  of  revenues  do  not  apply  to 
discretionary  EIP's. 

Because  the  use  of  revenues  from 
discretionary  programs  is  not 
constrained,  some  or  all  of  the  revenues 
generated  by  discretionary  EIP's  may  be 
rebated  in  order  to  create  a  revenue- 
neutral  program,  or  one  with  less 
revenue  retained  by  the  State.  Rebate 
provisions  of  revenue-generating  EIP's 
can  be  designed  to  reduce  the  total  cost 
to  the  affected  sources  without 
diminishing  the  incentive  to  reduce 
emissions  created  by  the  EIP.  For 
example,  an  emission  fee  program  could 


place  a  fee  on  total  emissions  from 
affected  sources,  and  rebate  an  amount 
based  on  average  emissions  or 
percentage  emissions  reductions  of  the 
affected  sources.  In  a  program  with  a 
large  number  of  sources,  each  source 
would  only  have  a  minor  influence  on 
the  average  emissions.  Thus,  the  rebate 
is  not  dependent  on  a  source's  own 
actions,  and  would  not  distort  the 
incentive  of  the  fee  on  every  unit  of 
emissions  created  by  the  source. 

IV.  Discussion  of  Comments  and 
Regulatory  Changes 

This  portion  of  the  preamble  is 
organized  according  to  the  "Discussion 
of  Issues"  section  in  the  proposal,  with 
additional  discussion  of  general  issues 
raised  in  public  comments.  The 
following  discussion  highlights  the 
changes  and  clarifications  made  in  the 
final  rules  in  response  to  the  public 
comments  on  these  issues. 

A.  Program  Goals 

1.  Statutory  Programs 

Statutory  EIP's  are  those  programs 
submitted  pursuant  to  sections 
182(g)(3).  182(g)(5).  187(d)(3),  and 
187(g)  of  the  Act,  generally  because  of 
failures  in  achieving  required  emissions 
reductions.  The  Act  does  not  specify  the 
extent  to  which  the  EIP  must,  in  and  of 
itself,  make  up  for  the  specific  failure  in 
achieving  the  emissions  reductions 
necessary  to  meet  the  next  milestone 
requirement.  Rather,  the  provisions 
specify  only  that  the  EIP  "shall  be 
sufficient,  in  combination  with  other 
elements"  of  the  plan,  or  together  with 
a  "transportation  control  plan."  to 
achieve  the  necessary  reductions. 

In  the  proposal,  the  EPA  solicited 
comments  on  whether  to  require  that 
some  specified  minimum  percentage  of 
the  required  reductions  be  met  by  a 
statutory  EIP.  Most  commenters, 
including  State  and  local  agencies, 
industry-,  and  an  environmental  group, 
felt  that  EIP's  should  not  be  required  to 
meet  a  specified  minimum  percentage  of 
emission  reductions.  These  comments 
were  generally  based  on  the  premise 
that  opportunities  for  such  reductions 
will  vary  because  of  potential 
differences  between  nonattainment 
areas  that  may  implement  EIP's.  A 
specified  minimum  percentage  would 
not  provide  recognition  of  these 
differences  nor  the  flexibility  that  needs 
to  be  an  inherent  part  of  EIP's.  On  the 
other  hand,  an  environmental  group 
commented  that  a  specified  minimum 
percentage  of  required  reductions 
should  be  met  by  a  statutory  EIP, 
equivalent  to  the  percentage  difference 


between  what  the  SIP  is  achieving  and 
what  the  next  milestone  requires. 

The  final  rules  retain  the  requirement 
that  a  statutory  EIP  make  a  significant 
contribution  to  the  required  emissions 
reductions,  without  mandating  any 
percentage  reduction  requirement  or 
that  the  EIP  assume  the  entire  burden  of 
making  up  for  the  shortfall.  This 
position  is  most  consistent  with 
statutory  intent  that  the  States  have 
flexibility  in  determining  how  best  to 
combine  an  EIP  with  other  emission 
reduction  programs  to  achieve  the 
necessary  emissions  reductions. 
Further,  this  position  is  consistent  with 
meeting  the  benefits  sharing  goal 
established  for  all  EIP's. 

2.  Discretionary  Programs 

In  explicitly  allowing  for  ' 

discretionary  (i.e.,  nonstatutory  J  EIP's  to 
be  included  as  SIP  provisions,  the  Act 
does  not  impose  any  specific  emissions 
reductions  requirements  on  such 
programs  (sections  110(a)(2)(A)  and 
172(c)(6)).  Thus,  the  proposed  rules 
imposed  no  specific  emissions 
reductions  requirements  on 
discretionary  EIP's.  The  proposal  relied 
upon  the  new  State  p'.sr.r.ing. 
quantitative  progress,  and  attainment 
requirements  in  the  Act  to  ensure 
expeditious  attainment  of  the  NAAQS, 
regardless  of  the  type  of  emissions 
reductions  programs  that  States  may 
choose  to  include  in  their  SIP's. 

Comments  were  received  from  an 
environmental  group  in  support  of  an 
alternative  view  outlined  in  the 
proposal.  The  alternative  view  is  that 
any  savings  in  compliance  co5ts 
resulting  from  discretionary  EIP's 
(relative  to  nonincentive-based 
programs)  should  be  shared  between 
two  accounts:  the  regulated  sources 
should  retain  only  as  much  savings  as 
is  sufficient  to  maintain  the  incentive  to 
participate  in  the  EIP,  with  the 
remainder  of  the  savings  being  used  by 
the  State  to  reach  attainment  more 
quickly  than  would  be  practicable  under 
a  nonincentive-based  plan.  This 
alternative  view  is  based  on  the 
statutory  requirement  that  States  should 
attain  the  NAAQS  as  expeditiously  as 
practicable. 

In  contrast,  other  commenters  from 
State  and  local  agencies,  industry,  and 
a  joint  environmental/industry  work 
group  agreed  with  the  proposal  that  the 
EPA  should  not  require  discretionary 
EIP's  to  achieve  more  rapid  progress 
than  other  regulations.  A  joint 
environmental/industry  work  group 
emphasized  that  EIP's  should  be 
designed  to  increase  flexibility  and  cost 
effectiveness,  and  should  not  be  held  to 
any  stricter  standard  than  traditional 
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programs.  Several  industry  commenters 
felt  that  requiring  more  rapid  progress 
towards  attainment  in  exchange  for  a 
more  flexible  program  appears  to  be  a 
penalty  provision.  These  commenters 
felt  that,  while  EIP's  should  be 
structured  to  produce  reductions 
equivalent  to  traditional  SIP  rules  that 
the  EIP's  replace,  the  addition  of  further 
reductions  as  the  price  for  entry  into  an 
EIP  will  discourage  participation  and 
reduce  benefits  that  might  otherwise 
result  from  broad  participation.  A  State 
agency  disagreed  with  requiring  greater 
emission  reductions  from  discretionary 
EIP's  since  different  types  of 
environmental  benefits  can  be  achieved 
by  EIP's,  such  as  technological 
innovation,  more  available  capital  for 
other  control  measures,  conservation  of 
natural  resources,  and  increased 
commitment  from  the  regulated  sources. 
Another  State  agency  believes  that  EIP's 
which  repiuue  traditional  SIP 
requirements  should  be  equally 
effective,  equitable,  and  enforceable  as 
the  program  it  replaces. 

Tne  final  rules  take  into  account  the 
broad  array  of  benefits  that  can  result 
from  the  use  of  discretionary  EIP's,  the 
statutory-  requirement  for  expeditious 
attainment,  and  the  fact  that  EIP's  are 
relatively  new  and  controversial  in 
principle  as  well  as  in  practice.  Further, 
current  experience  with  EIP's  makes 
clear  that  successful  adoption  and 
implementation  of  EIP's  requires  some 
degree  of  consensus  among  the 
interested  groups  that  both  the  regulated 
entities  and  the  environment  will 
benefit  from  such  programs.  Thus,  the 
final  rules  and  guidance  establish  as  a 
goal  for  all  EIP's  that  they  be  designed 
to  benefit  both  the  environment  and  the 
r''gulated  entities.  In  so  doing,  the  final 
rules  and  g, dance  require  States  to 
meet  this  benefits  sharing  goal,  while 
providing  flexibility  to  the  States  to 
determine  how  best  to  do  .so.  As  a  result, 
EIP's  will  increase  flexibility,  lower  the 
cost  of  attaining  and  maintaining  the 
NAAQS,  and  provide  stronger 
incentives  for  the  development  and 
implementation  of  pollution  prevention 
measures  and  innovative  technologies. 

Benefits  from  discretionary  EIP's  can 
be  defined  in  various  terms,  as 
discussed  in  paragraph  Ul.D.l.  While 
the  EPA  encourages  that  discretionary 
EIP's  be  designed  to  produce 
environmental  benefits  directly,  through 
increased  or  more  rapid  emissions 
reductions.  States  should  consider  these 
and  other  benefits  in  designing  a 
program  to  meet  the  goal  of  sharing 
benefits  between  the  regulated  entities 
and  the  environment.  In  many  cases, 
benefits  in  fnnns  of  cost  savings  will  not 
be  quantifio  jie  prior  to  program 


implementation,  due  to  the  complex 
maJrlcet  decisionf:  that  sources 
participating  in  an  EIP  will  need  to 
make  and  changes  in  market  conditions' 
during  the  course  of  the  program.  Thus, 
the  final  rules  and  guidance  include 
analysis  of  control  cost  savings,  to  the 
extant  practicable,  as  a  part  of  the 
required  program  audit. 

However,  the  difficulty  of  quantifying 
cost  savings  and  the  extent  to  which 
those  cost  savings  constitute  an 
incentive  to  trade  leads  the  EPA  to 
conclude  that  it  is  not  practicable  to 
require  that  all  EIP's  discount  trades  or 
otherwise  require  increased  or  more 
rapid  emissions  reductions  that  directly 
benefit  the  environment.  The 
authorization  for  discretionary  EIP's  in 
sections  110(a)(2)(A)  and  172(c)(6)  may 
be  interpreted  to  indicate  Congress' 
view  that  such  programs  may  help 
achieve  emissions  reductions  more 
effectively  or  efficiently,  but  not 
neces.sarily  more  expeditiously,  than 
traditional  regulatory  requirements. 

The  final  rules  reflect  that  it  most 
appropriately  falls  to  the  States  to 
determine  the  type  and  extent  of 
benefits  sharing  that  is  practicable  and 
appropriate,  given  the  unique 
circumstances  that  any  particular 
discretionary  EIP  is  designed  to  address. 
Therefore,  the  final  rules  do  not  require 
any  specific  formula  for  benefit  sharing. 
However,  the  final  rules  do  recognize 
that  the  issue  of  benefits  sharing  will  be 
part  of  the  political  consensus  building 
process  associated  with  designing  a 
discretionary  EIP.  In  assessing  this 
issue.  States  should  not  confuse  this 
sharing  with  accounting  for  uncertainty 
in  an  EIP.  Since  uncertainty  is  to  be 
accounted  for  through  compliance  and 
programmatic  uncertainty  factors  (see 
paragraph  III.F.),  determining  a  degree 
of  sharing  ba.sed  on  weighing  the 
unoeitainty  in  an  EIP  would  in  essence 
be  accounting  tw  ice  for  the  same 
unaertainty. 

One  commenter  also  argued  that  the 
requirements  for  attainment  as 
expeditiously  as  practicable  (section 
181(a)(1)]  and  for  imposition  of 
reasonably  available  control  measures 
[section  172(c)(l)l  mandate  the 
inclusion  of  emission  fees  in  EIP's.  The 
EPA  encourages  States  to  consider 
emissions  fees,  but  does  not  believe 
that,  at  present,  their  impacts  are 
sufficiently  well  understood  in  all  cases 
to  conclude  that,  for  all  EIP's,  thev  are 
either  practicable  or  reasonably 
available. 
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B.  Interface  With  Reasonably  Available 
Control  Technology  (RACT)  and  Other 
Statutory  Requirements 

1.  RACT 

The  proposal  was  based  on  an 
interpretation  of  the  statutory  RACT 
requirements  that  authorizes  sources 
subject  to  the  statutory  RACT 
requirements  (RACT  sources)  to  meet 
their  RACT  obligations  in  the  aggregate 
(i.e.,  through  trading  among 
themselves),  and,  when  such  trading 
results  in  an  exceptional  environmental 
benefit,  by  acquiring  emissions 
reductions  from  non-RACT  sources  (as 
discussed  in  paragraph  II.D.2.).  Further, 
the  proposal  defined  exceptional 
environmental  benefits  in  terras  of  the 
statutory  offset  ratios  for  nonattainment 
areas  and  other  demonstrations  of 
exceptional  long-term  environmental 
benefits. 

With  regard  to  meeting  RACT  in  the    ' 
aggregate,  all  but  one  commenter  agreed 
with  the  proposed  position  that  trading 
be  allowed  among  all  RACT  sources. 
Further,  these  commenters  generally  felt 
that  such  RACT  trading  should  produce 
emissions  reductions  that  are  equivalent 
to  those  that  would  be  obtained  if  each 
source  met  its  source  category-specific 
RACT  limit.  On  the  other  hand,  one 
environmental  group  disagreed  with  the 
proposed  position  allowing  all  sources 
covered  by  RACT  requirements  to  trade 
among  themselves.  This  commenter 
stated  that  nothing  in  the  Act 
specifically  authorizes  substituting  any 
trading  regime  for  source-specific  RACT 
requirements.  However,  if  the  EPA 
allows  trading  to  meet  RACT 
requirements,  only  trading  within  a 
given  RACT  source  category  should  be 
allowed  since  section  182(b)(2) 
addresses  RACT  by  source  categories. 
Further,  this  commenter  stated  that 
since  RACT  limits  have  historically 
been  set  based  on  source- specific 
economic  and  technical  constraints, 
"tradeable"  RACT  limits  must  be  based 
on  an  analysis  of  the  cost  savings 
achievable  by  meeting  RACT  through 
whatever  trading  approach  is  permitted 
in  the  RACT  rule.  Since  trading 
approaches  provide  increased 
compliance  flexibility  and  cost  savings, 
the  commenter  believes  that  any 
"tradeable"  RACT  limits  should  be 
lower  than  source- specific  RACT  limits. 

With  regard  to  RACT/non-RACT 
trading  in  general,  most  commenters, 
including  industry.  State  and  local 
agencies,  and  an  environmental  group, 
supported  such  trading.  Some  stated 
that  any  regulation  which  requires 
certain  reductions  to  be  obtained  at 
specified  sources,  and  nowhere  else, 
contradicts  a  "market-based"  approach. 
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They  felt  that  the  broadest  possible 
participation  in  a  trading  market  should 
be  encouraged  so  as  to  achieve  the  most 
benefits  from  the  progFam.  Some 
commenters  feh  that  allowing  RACT/ 
non-RACT  trading  encourages  the 
development  of  new  technologies  and 
facilitates  c^itaining  controls  on 
previously  unregulated  sources  and 
source  categories.  Limiting  trades  to 
particular  sotutK  categories  was  thought 
by  some  to  substantially  reduce  both  the 
incentives  and  savings  available.  Such 
comments  were  premised  on  the  belief 
that  trading  between  different  source 
categories  (involving  both  RACT  and 
non-RACT  categories)  can  have 
sufficient  controls  and  safeguards  built 
in  to  ensure  compliance. 

On  the  other  hand,  other 
environmental  groups  opposed  RACT/ 
non-RACT  trading.  One  such 
cominenter  asserted  that  statutory 
language  regarding  RACT  "soun;es" 
only  refers  to  stationary  sources,  such 
that  trading  between  RACT  sources  and 
mobile  sources  would  violate  the  Act. 
Further,  this  commenter  asserted  that 
such  trading  would  make  it  impossible 
for  States  to  manage  mobile  source  and 
stationary  source  budgets  propprlv  for 
purposes  of  demonstrating  flFP  and 
attainment.  The  other  environmental 
group  commended  the  EFA's  objectives, 
and  approved  its  means  in  theory,  of 
allowing  trades  betvi-een  mobiit-  and 
stationary  sources,  but  concluded  that 
the  time  for  trading  bet\ve'.'n  stationary 
and  mobile  sources  has  not  arrivt-d.  This 
conclusion  was  premised  in  part  on  the 
belief  that  tradmg  between  RACT 
sources  and  mobile  source;^  violates  the 
Act,  because  it  is  impossible  to 
determine  whether  a  given  mobile 
source  emission  reduction  is  truly 
surplus.  Further,  both  commenters  felt 
that  mobile  source  emissions  reductions 
could  not  be  reliably  quantified. 

As  to  the  conditions  under  which 
RACT/non-RACT  trading  may  occur, 
many  commenters  from  industr>' 
expressed  the  view  that  such  trading 
should  be  allowed  at  a  1-to-l  ratio,  i.e., 
that  no  exceptional  environmental 
benefit  was  required  to  justif)'  RACT/ 
non-RACT  trading.  These  commenters 
felt  that  any  trading  ratio  grenter  than  1 
to  1  would  limit  the  economic, 
technological,  and  environmental 
benefits  that  could  be  derived  from 
innovations  brought  about  by  RACT/ 
non-R^ACT  trading.  Other  commenters, 
including  Slate  and  local  agencies  and 
som.e  industries  and  environmental 
groups,  supported  the  concept  of 
requiring  RACT/non-RACT  trades  to 
achieve  an  exceptional  enxironmental 
benefit  in  general,  and  the  use  of  the 
proposed  statutory  offset  ratios  in 


particular.  However,  some  of  the^ 
commenters  expressed  concern  that  the 
offset  ratios  may  have  a  chilling  effect 
on  such  trading,  and  encouraged  the 
EPA  to  identify  justifiable 
circumstances  under  which  trading 
ratios  could  be  lower  than  the  offset 
ratios. 

The  final  rules  continue  to  allow 
RACT  to  be  met  in  the  aggregate.  In 
addition,  the  final  rules  continue  to 
allow  RACT/non-RACT  trading, 
"provided  that  an  exceptional 
environmental  benefit  is  achieved. 

Under  the  1977  Act,  the  requirements 
specific  to  nonattainment  SIP's  were 
found  in  part  D  of  title  I  of  the  Act. 
Section  172  specified  the  attainment 
date  and  the  required  SIP  measures. 
Subsection  (a)  of  section  172  required 
that  nonattainment  SIP's  provide  for 
attainment  by  specified  dates: 
subsection  {bH2)  required  that  those 
SIP's  "provide  for  tne  implementation 
of  all  reasonably  available  control 
measures  (RACM)  as  expeditiously  as 
practicable."  Subsection  MO)  required 
that  the  SIP's  provide  for  RFP,  including 
RACT: 

(Nonattainment  SIP's  must)  require,  in  the 
interim  (prior  to  the  attainmont  date) 
reasonable  fulher  prnuress  *   *   •  including 
such  reduction  in  cmissicns  from  exi^^ing 
sources  as  may  be  obtained  through  the 
adoption,  at  a  rr.inimuTn,  of  reasonably 
available  control  technology 

The  EPA  took  the  position  that  R.«^CT 
requirements  do  not  reijuire  each 
affected  emissions  unit  to  achieve  a 
prescribed  amount  of  reductions  in 
emissions  from  its  own  processes,  br.t 
rather  require  the  affected  sources  to 
achieve  in  the  segregate  the  reductions 
that  would  be  achieved  if  each  applied 
RACT  controls  to  itself.  Under  the  EPA's 
interpretation,  the  application  of  the 
requirement  to  impose  R.\CT  upon 
"existing  sources"  meant  that  R.^CT 
applied  in  the  aggregate,  as  opposed  to 
source  by  source.  This  interpretation, 
which  is  reflected  in  the  Emi-ssions 
Trading  PolicA'  Statement  (51  FR  43814 
(December  4,  1986).  the  "Bubble 
Policy"),  was  upheld  in  MIDC  v.  EPA, 
33  ERC  1657  (4th  Cir.  1991),  an 
unpublished  decision.  There,  the  Court 
of  Appeals  for  the  Fourth  Circuit  upheld 
as  reasonable  EPA's  approval  of  a 
Mar)  land  SIP  revision  for  the  American 
Cyanamid  Company  relaxing  the  SIP 
limit  on  several  lines  in  exchange  for 
tighter  limits  on  other  lines.  The  EPA 
reasoned  that  the  RACT  requirement 
was  met  by  the  subjec:t  lines  in  the 
aggregate. 

The  Act  revamped  part  D  of  title  I  by 
updating  the  general  requirements 
applicable  to  all  nonattainment  SIP's, 
placing  those  requirements  in  subpart  1 


of  part  D.  and  adding  subparts  2-5  to 
cover  pollutant -specific  nonattainment 
SIP's.  Subpart  2  conoems  ozone  SIP's. 

Under  the  1990  Amendments,  the 
1977  Act's  requirements  fw 
nonattainment  SIP's  were  generally 
retained  in  subpart  1,  but  were 
combined  differently— die  RACM  and 
attainment  date  requirements  vrere 
consolidated  into  one  provision  and  the 
RACT  requirement  was  lifted  to  the 
RACM  provision.  Those  provisions 
(section  172(c)(lH2))  now  read: 

(1)  In  General— Such  (nonattainment  SIP) 
provisions  shall  pro\-ide  for  the 
implementation  of  all  reasonably  available 
control  measures  as  expeditiously  as 
practicable  (including  such  reductions  in 
emissions  from  existing  sources  in  the  area 
as  may  be  obtained  through  the  adoption,  at 
a  minimum,  of  reasonably  available  control 
technology)  and  shall  provide  for  attainment 
of  the  national  primary  ambient  air  quality 
standards. 

(2)  RFP — Such  plan  provisions  shall 
require  reasonable  further  progress. 

In  addition,  subpart  2  contains  several 
RACT  provisions.  Most  importantlv. 
section  182(b)(2)  sets  out  the  RACT 
requirement  for  areas  classified 
moderate  or  higher,  as  follows; 

T'le  State  shall  submit  e  revision  to  the 
applicable  Lnplementation  plan  to  include 
provisions  to  require  the  impk;mentation  of 
rrasonahly  available  control  technology 
ur.dor  section  ]  721c)(l )  with  respect  to  each 
of  ttie  following: 

(A)  E.ich  category  of  VOC  sources  in  the 
area  covered  tjy  a  CTG  document  issued  by 
the  AdministTHtoT  tjet^veen  the  date  of 
enactm<-nt  of  the  Clean  \,t  Act  Amendments 
of  1990  and  the  date  of  attainment. 

(P)  All  VOC  sources  in  the  area  ccve.tsd  by 
an\  CTG  issued  before  the  date  of  the 
enacUrii:nt  of  the  Clean  .^ir  AC.  Amendments 
of  1990. 

(C)  .Ml  other  major  stationary  sources  of 
VCKi's  that  are  located  in  the  area 

E.'ich  revision  described  m  subparagraph 
(A)  shall  be  submitted  within  the  period  set 
forth  by  the  Administrator  m  issuing  the 
relevant  CTG  document.  The  Te%-isn)ns  with 
respect  to  sources  descritjed  in 
subparag.'aphs  (B)  and  (C)  shall  be  submitted 
by  2  years  after  the  date  of  the  enactment  of 
the  .'^cl,  and  shall  provide  for  the 
implementation  of  the  required  measures  as 
expeditiouslv  as  practicubie  but  no  later  than 
May  31.  1995. 

Under  the  1990  Art,  ti)e  EPA 
continues  to  take  the  position 
established  under  the  1977  Act  that 
RACT  applies  in  the  s^regate  because 
the  R.\CT  requirement  of  section 
172(c)(1)  of  the  Act  is  phrased 
identically  to  the  RACT  requirement  of 
the  1977  Act  (vis.,  "existing  sources"). 
EPA  does  not  read  section  ie2(b)(2)  to 
indicate  to  the  contrary.  Rather,  the 
cross-Teferenoe  to  section  172(c)(1) 
contained  in  section  162(b)(2)  indicates 
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that  RACT  is  to  be  interpreted  in  the 
same  manner  under  section  182(b)(2)  as 
under  section  172(c)(1). 

In  addition,  the  EPA  interprets  the 
RACT  requirement  to  authorize 
emissions  trading  among  the  stationary 
sources  subject  to  the  RACT 
requirement  ("RACT  sources")  and 
those  not  subject  ("non-RACT  sources") 
when  emissions  reductions  result  in  an 
amount  that  provides  an  exceptional 
environmental  benefit,  e.g.,  a  level  of 
reductions  that  is  significantly  greater 
than  RACT-level  amounts.  This 
interpretation  entails  viewing  the  R.'\CT 
requirement  as  generally  requiring  a 
specified  level  of  reduction  of  emissions 
from  stationary  sources  subject  to 
RACT,  but  as  authorizing  those  sources 
to  substitute  significantly  greater 
emissions  reductions  credits  from  non- 
RACT  sources  in  lieu  of  putting  controls 
on  themselves. 

The  EPA  acknowledges  that  the 
statute  permits  different  interpretations, 
including  the  interpretation  that  the 
universe  of  sources  subject  to  RACT 
must  themselves  implement  RACT-level 
controls,  and  therefore  may  not  trade 
with  non-RACT  sources.  However,  the 
EPA  believes  that  its  interpretation 
allowing  such  trading  is  permissible, 
based  on  the  language  of  section 
172(c)(1).  The  EPA's  interpretation 
emphasizes  that  the  RACT  requirement 
is  an  emissions  reduction  requirement 
for  stationary  sources  that  is  designed  to 
yield  reductions  to  facilitate  the 
ultimate  attainment  of  the  NA.^QS  and, 
in  the  interim,  RFP  towards  attainment 
(sections  172(c)(l)-(2)). 

Section  172(c)(1),  as  quoted  above, 
requires  SIP  provisions  to  provide  "such 
reductions  in  emissions  from  existing 
sources  in  the  area  as  may  be  obtained 
through  the  adoption,  at  a  minimum,  of 
reasonably  available  control  technology. 
This  provision  requires  an  amount  of 
emissions  reductions  that  equates  to  the 
amount  that  would  result  from  the 
imposition  of  "RACT",  but  does  not 
require  the  imposition  of  any  particular 
set  of  controls  or  technologies.  Further. 
the  term  "RACT"  is  not  defined  in  the 
statute.  In  light  of  the  function  of  this 
term — to  identify  the  level  of  required 
emissions  reductions — the  EPA  believes 
the  term  may  be  defined  either  as  a 
specified  level  of  emissions  to  be 
reduced  from  the  RACT  source  itself,  or 
as  little  as  a  zero  level  of  reductions 
from  the  RACT  source,  coupled  with  the 
acquisition  by  the  RACT  source  of 
emissions  reductions  from  sources  other 
than  RACT  sources  in  ari  amount  that 
will  yield  an  exceptional  environmental 
benefit. 

With  respect  to  the  level  of  emissions 
reductions  required  from  the  RACT 


sourcft  itself,  the  EPA  believes  that  if  the 
RACT  source  acquires  an  appropriate 
amount  of  emissions  reductions 
"credits"  from  non-RACT  sources,  it  is 
not  reasonable  to  require  additional 
reductions  from  the  source  itself.  Under 
these  circumstances,  control  technology 
needed  to  produce  such  reductions  from 
the  source  itself  is  not  "reasonably 
available". 

With  respect  to  the  level  of  emissions 
reductions  required  from  the  non-RACT 
sources,  the  final  rules  retain  the 
proposed  approach  to  define  such  a 
benefit  in  terms  of  the  statutory  offset 
ratios  in  general,  although  flexibility  is 
provided  if  exceptional  environmental 
benefits  are  otherwise  demonstrated, 
with  a  lower  bound  for  the  trading  ratio 
of  1.1  to  1  in  such  cases.  EPA  believes 
that  these  additional  amounts  of 
reductions  are  required  because  it  is 
"reasonable" — within  the  meaning  of 
the  amount  of  reductions  required 
through  "RACT" — to  forego  reductions 
that  could  be  obtained  at  the  RACT 
source  itself  only  when  the  trading 
program  will  result  in  an  exceptionally 
strong  benefit  to  the  environment.  In 
addition,  requiring  substantial 
additional  emissions  reductions  credits 
from  non-RACT  sources  is  consistent 
with  the  underlying  purpose  of  the 
RACT  requirement — to  assure 
reductions  that  result  in  an  important 
step  towards  fulfilling  the  RFP  and 
attainment  requirements. 

The  EPA  incorporated  statutory*  offset 
ratios  because  offsets  are  an  aspect  of 
emissions  trading,  and  thus  provide  an 
indication  of  Congress'  view  of  benefits 
to  the  environment  to  be  required  in  this 
context  of  emissions  trading. 

Section  182(b)(2).  quoted  above,  does 
not  alter  EPA's  analysis.  Section 
182(b)(2)  mandates  "the  implementation 
of  reasonably  available  control 
technology  under  section  172(c)(1)  with 
respect  to  (three  categories  of  stationary 
sources)."  The  EPA  interprets  the  cross- 
reference  to  section  172(c)(1)  to 
incorporate  into  section  182(b)(2)  the 
definition  of  the  phrase  "reasonably 
available  control  technology"  and  the 
RACT  requirement  generally  under 
section  172(c)(1).  In  addition,  the  EPA 
interprets  the  phrase  "with  respect  to" 
to  authorize  RACT  sources  to  acquire 
emissions  reductions  credits  in  the 
manner  described  above,  and  not  to 
mandate  the  imposition  of  controls 
directly  on  the  RACT  sources.  The  EPA 
believes  that  this  provision  may  be 
interpreted  to  identify  the  source 
categories  responsible  for  securing 
RACT-level  reductions,  and  to  mandate 
the  time-frame  for  them  to  do  so;  but 
does  not  mandate  that  those  sources 


themselves  implement  the  emissions 
reductions  measures. 

The  EPA  believes  that  its 
interpretation  is  permissible  under 
Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837  (1984),  because  the  relevant 
statutory  provisions  are  not  defined  in 
the  statute  in  a  manner  that  makes  clear 
whether  sources  subject  to  RACT  may 
acquire  the  necessary  emissions 
reductions  from  other  sources  in  lieu  of 
imposing  the  controls  themselves.  As  a 
result,  the  EPA  may  proceed  to  interpret 
the  provision  in  a  manner  that  is 
reasonable  and  consistent  with  the 
purpose  of  the  statute.  (See  generally 
sections  110(a)(2)(A)  and  172(c)(6) 
(authorizing  SIP  measures  to  include 
"economic  incentives  such  as  *   *   * 
marketable  permits").) 

As  discussed  above  in  paragraph 
IV.A.2.,  the  final  rules  and  guidance 
require  that  EIP's  be  designed  to  meet 
the  goal  of  sharing  benefits  between  the 
environment  and  the  regulated  entities. 
For  EIP's  that  allow  trading  or  other 
types  of  compliance  flexibility  to  meet 
RACT  requirements,  as  with  any  EIP, 
the  EPA  encourages  States,  to  the  extent 
practicable,  to  meet  this  benefits  sharing 
goal  most  directly  by  requiring 
increased  emissions  reductions  beyond 
those  that  would  be  achieved  through  a 
traditional  RACT  program.  Increased 
reductions  could  be  creafed  in  a  number 
of  ways,  such  as  by  including  more 
sources  in  the  program  or  requiring  a 
greater  than  1-to-l  trading  ratio. 
Depending  on  the  scope  and  nature  of 
an  EIP,  compliance  flexibility  might 
include  not  only  emissions  trading 
between  sources,  but  also  alternative 
compliance  methods  such  as  pollution 
prevention,  energy  conservation,  and 
fuel  switching. 

R-^CT/non-RACT  trading  programs 
must,  of  course,  also  meet  the  other 
requirements  in  the  final  rules,  such  as 
those  that  relate  to  credible,  workable, 
and  replicable  quantification  methods 
and  to  monitoring,  recordkeeping,  and 
reporting  that  allow  for  compliance 
determinations  and  State  and  Federal 
enforceability.  The  EPA  recognizes  that 
several  commenters  raised  concerns 
about  the  technical  workability  of 
emissions  trades  involving  mobile 
sources.  Congress  arguably 
contemplated  that  Eff's  could 
incorporate  trades  involving  mobile 
sources,  as  indicated  by  the  definition  of 
an  EIP  in  section  182(g)(4)(A)  to  include 
"incentives  and  requirements  to  reduce 
vehicle  emissions  and  vehicle  miles 
traveled  in  the  area,  including  any  of  the 
transportation  control  measures 
identified  in  section  108(f)."  The  EPA 
will  address  technical  concerns  raised 
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by  commenters  when  it  finalizes 
guidance  on  the  generation  of  ERC's 
from  mobile  source  control  programs. 

Beyond  the  requirements  in  the  final 
rules,  the  EPA  is  developing  more 
specific  guidance  on  the  use  of 
emissions  trading  to  implement  new 
NOx  RACT  requirements.  This  guidance 
will  address  issues  such  as  setting 
tradeable  NOx  RACT  limits  and 
baselines,  and  is  consistent  with  the 
general  RACT  trading  principles  set  out 
in  paragraphs  III.D.2.  and  III.D.3.  The 
EPA  intends  to  work  with  States  who 
want  to  develop  trading-based  RACT 
programs  to  iiKrorporate  the 
requirements  of  the  EEP  rules  and 
related  guidance  into  EIP's  that  are 
environmentally  sound  and 
administratively  efficient. 

2.  Offsets 

The  EPA  received  a  number  of 
comments  specifically  dealing  with  NSR 
offset  issues.  These  covered  a  range  of 
issues,  but  focused  primarily  on  offsets 
banking.  Such  issues  are  beyond  the 
scope  of  ttiis  EIP  rulemaking,  but  the 
EPA  intends  to  address  them  in  the  near 
future  in  guidance  on  ERC  banking 
currently  being  developed.  In  the 
interim,  the  EPA  intends  to  work  with 
States  who  want  to  develop  offset 
banking  programs. 

3.  ECO  Programs 

The  EPA  received  a  number  of 
comments  dealing  with  ECO  programs 
which  are  beyond  the  scope  of  this  EIP 
rulemaking.  The  EPA  has  previously 
issued  guidance  on  ECO  programs  and 
anticipates  the  development  of 
additional  guidance.  Final  action  with 
respect  to  ECO  programs  will  occur 
when  the  EPA  acts  on  SIP  nn'isions 
concerning  EOO  programs. 

C.  Program  Baseline 

The  proposed  rules  were  based  on  the 
premise  that  a  State  can  only  take  credit 
in  attainment  and  RFP  demonstrations 
for  emissions  reductions  from  EIP's  that 
are  surplus  to  what  is  otherwise 
required  and  credited  to  other  elements 
of  a  federally-approved  SIP.  This 
restriction  is  necessary  to  ensure  that  a 
State  does  not  double  count  emissions 
reductions  in  SIP  demonstrations.  The 
general  requirements  for  program 
baselines -are  intended  to  en.sure  that 
such  double  counting  does  not  occur, 
while  still  pro-viding  as  much  flexibility 
as  possible. 

The  proposal  solicited  comments  on 
the  conditions  under  which  States 
should  have  the  flexibility  to  use  an 
"allowable"  baseline.  In  particular, 
comments  were  solicited  on  the 
proposed  approach  to  accept  an 


"allowable"  ba.seline  in  an  EIP 
submitted  in  conjunction  with  the 
submission  of  an  applicable  progress 
plan  (e.g..  15  percent  RFP  plan  and/or 
subsequent  3  percent-p)er-year  plans), 
prior  to  the  submission  of  an  attainment 
demonstration.  Further,  comments  were 
solicited  on  approaches  for  achieving 
consistency  between  EDPswith 
"allowable"  program  baselines  and 
statutory  RACT.  RFP,  and  attainment 
reqiiirements. 

There  were  many  comments  from 
industry  and  State  and  local  agencies  in 
support  of  the  proposed  flexibility  in 
setting  baselines.  These  comments 
generally  supported  the  concept  of 
considering  the  use  of  allowable 
emissions  in  setting  EIP  baselines, 
provided  the  EIP  is  consistent  with  RFP 
and  attainment  demonstrations.  The 
commenters  did  not.  however,  address 
how  such  consistency  could  be 
8chie\'ed  or  den«mst  rated.  Some  State 
agencies  commented  that  if  allowable 
emissions  baselines  are  used,  they 
should  not  lead  to  more  actual 
emissions,  in  the  aggregate  area-wide, 
than  allowed  under  a  traditional  plan. 
The  commenters  feh  that  this  flexibility 
would  allow  States  to  select  baselines 
that  were  the  most  practicable  and 
equitable  to  all  sources  involved. 

An  alternative  view  was  expressed  by 
an  environmental  group  which 
advocated  that  the  final  rules  should 
require  an  actual  emissions  baseline  for 
all  EHPs  until  the  attainment 
demonstration  is  approved.  This 
comment  w-as  premised  on  the  belief 
that  an  allowable  emissions  baseline 
would  violate  the  requirements  for 
attainment  as  expeditiously  as  possible 
and  for  noninterference  with 
attainment.  The  commenter  asserted 
that  relying  only  on  a  RFP 
demonstration  and  a  commi.ment  by  the 
State  that  a  future  attainment 
demonstration  would  be  corsistent  with 
the  EIP  baseline  was  a  wholly 
inadequate  constraint  to  ensure 
expeditious  as  practicable  attainment. 
Further,  this  commenter  expressed  the 
view  that  "surplus"  reductions  should 
be  defined  relative  to  those  rediictions 
which  are  necessary  to  achieve 
attainment.  As  a  result,  the  commenter 
concluded  that  the  EPA  should  not 
approve  any  EIP's  based  on  emissions 
trading  prior  to  approval  of  an 
attainment  demonstration. 

The  final  rules  and  guidance  focus  on 
consistency  between  progress  plans  and 
EIP  baselines.  The  rules  recognize  that 
RFP  requirements  are  defined  in  terms 
of  actual  areawide  emissions  reductions 
and  annual  progress.  Although  such 
coiMistency  and  requirements  may  be 
made  more  difficuh  by  the  use  of  an  EIP 


baseline  which  incorpHwates  allowable 
emissions,  the  final  rides  provide  States 
flexibility  in  designing  an  EIP  to  achieve 
these  requirements.  Further,  the  final 
rules  encourage  the  development  of 
EIP's  as  part  of  an  m'erall  attainment 
strategy  that  lowers  the  cost  of 
attainment.  The  final  rules  recognize 
that  attainment  strategies  that 
incorporate  EIP's  can  reflect  boA 
environmentally  and  economically 
sound  policy  choices.  Therefore,  the 
final  rules  retain  the  proposed  baseline 
flexibility  and  definition  of  surplus, 
while  requiring  States  to  demonstrate  in 
their  EIP  submittal  that  the  EIP  baseline 
is  consistent  with  their  progress  plans  " 
and  RACT  requirements,  when 
applicable,  and  to  commit  that  such 
consistency  will  be  reflected  in  any 
subsequent  progress  plans  and 
attainment  demonstrations.  The  State 
should  describe  how  the  EIP  baseline 
will  be  integrated  into  a  subsequent 
attainment  demonstration.  The  EPA 
takes  the  position  that  an  allowables 
baseline,  when  consistent  with  a 
submitted,  complete,  aikl  potentially 
approvable  RFP  plan  generally  is 
permissible.  U  is  true,  as  one  commenter 
emphasized,  that  consistency  with  RFP 
does  not  automatically  assure 
consistency  with  attainment  when 
additional  reductions  are  needed  for 
attainment.  However,  the  EPA  takes  the 
position  that  an  allowables  baseline  that 
is  consistent  with  an  RFP  submittal  does 
not  specifically  interfere  with 
attainment  under  section  110(1).  The 
State's  commitment  that  the  attainment 
demonstration,  when  submitted,  will  be 
consistent  with  the  allowables  baseline 
lends  additional  support  to  the  EPA's 
position.  The  inducement  to  States  to 
complete  the  attainment  demonstration 
that  is  presented  by  the  sanctions/FIP 
requirement,  as  well  as  the  fact  that 
emissions  limits  allowed  under  the  EIP 
may  be  tightened  if  they  unexpectedly 
develop  into  impediments  to 
attainment,  further  support  the  EPA's 
positions. 

As  stated  above  in  paragraph  IV.B.l.. 
the  EPA  is  developing  guidance  that 
addresses  baselir>es  for  EIP's 
implementing  new  NOx  R.^CT 
requirements.  Further,  the  EPA  intends 
to  work  with  States  who  want  to 
develop  trading-based  RACT  programs 
to  incorporate  the  requirements  of  the 
EIP  rules  and  related  guidance  into  Eff 's 
that  are  environmentally  sound  and 
administrativelv  efficient. 


"  EPA  has  concluded  th«t  i1  is  nnl  oeoesxary  in 
this  notice  10  define  RFf  wrth  any  grnater 
specifitily  than  iound  in  the  statute:  that  is,  il  it  not 
neceKsa-Ti  to  identify  the  extent,  if  anv.  of  annual 
emissions  T«luctions  needed  to  comply  wilfc  the 
statutory  RFP  requimnert*. 
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D.  Emission  Quantification 

1.  Criteria  for  Adequacy  of  Approach 

The  proposed  rules  and  guidance 
were  based  on  the  premise  that  the 
development  and  use  of  credible, 
workable,  and  replicable  methods  to 
quantify  emissions  are  necessary 
elements  of  any  quantifiable  EIP.  The 
proposed  rules  require  EIP 
quantiBcation  methods  to  have  a  level 
of  certainty  comparable  to  that  for 
source-sjjecific  standards  and 
traditional  methods  of  control  strategy 
development.  The  proposal  explicitly 
allowed  States  to  develop  ahemative 
approaches  to  meet  these  emissions 
quantification  requirements.  The 
proposal  soUcited  comments  on 
adequacy  criteria  for  various  types  of 
source  categories,  recognizing  that  no 
one  approach  is  the  most  appropriate,  or 
even  technically  feasible,  for  all  source 
categories. 

Most  comments  received  on  this  issue 
were  supportive  of  the  general 
requirements  in  the  proposal.  Of  those 
supporting  the  general  requirements,  no 
commenters  offered  any  specific  criteria 
for  levels  of  certainty  or  accuracy  by 
which  quantification  approaches  should 
be  evaluated.  On  the  other  hand,  an 
environmental  group  commented  that, 
for  trading  programs,  the  EPA  should 
require  the  use  of  the  most  accurate 
available  continuous  emissions 
monitors  (CEM's)  on  every  source  in  an 
emissions  trading  program,  and,  where 
such  direct  emissions  quantification  is 
not  possible,  no  emissions  trading 
should  be  allowed. 

The  final  rules  reflect  the  importance 
of  both  ensuring  environmental 
protection  with  an  adequate  degree  of 
accountability  and  fostering  the 
development  of  innovative  and  flexible 
programs.  Innovation  and  flexibility 
would  be  unduly  restricted  if  the  use  of 
the  most  accurate  available  CEM's  were 
a  prerequisite  for  all  sources  to  be 
included  in  any  emissions  trading 
program.  The  final  rules  recognize  that 
other  approaches  may  be  more 
appropriate  for  various  source 
categories.  The  final  rules  reflect  that 
credible  approaches  necessarily  entail 
levels  of  accuracy  and  precision 
sufficient  to  determine  compliance  and 
allow  for  effective  enforcement  of  all 
emission  limits  in  any  EIP.  Subject  to 
these  enforceability  considerations,  the 
final  rules  address  uncertainty  in 
emission  quantification  in  determining 
SIP  credit  through  the  use  of  a 
programmatic  uncertainty  factor. 

A  commenter  stressed  that  the  need  to 
assure  accuracy  in  trading  would  further 
burden  State  agencies,  and  argued  that 
EPA  could  not  approve  an  EIP  absent  a 


demonstration  that  the  State  agency  has 
adequate  resources  to  handle  the 
additional  workload.  Many  of  the 
additional  requirements  Congress 
imposed  on  States  through  the  Clean  Air 
Act  Amendments  of  1990  would  place 
additional  burdens  on  State  agencies — 
EPA  intends  to  implement  the  Act's 
requirements  that  States  have  sufficient 
resources  (e.g.,  section  110(a)(2)(E))  in 
the  context  of  EEP  submissions  in  the 
same  manner  as  EPA  implements  these 
requirements  in  the  context  of  other  SIP 
submissions. 

2.  Extended  Averaging  Times 

The  proposed  rules  recognize  that 
long-term  averaging  by  individual 
sources  can  significantly  relax  standards 
that  require  compliance  on  a  short-term 
basis  and  jeopardize  RFP  and 
attainment  demonstrations  that  are 
based  on  "typical  summer  day" 
emissions.  "The  proposal  also  recognized 
that  EIP's  which  require  a  number  of 
sources  to  comply  with  total  emissions 
caps  or  average  emission  rate  limits 
could  potentially  mitigate  this  type  of 
rule  relaxation.  In  such  programs, 
random  daily  positive  fluctuations  in 
emissions  that  are  likely  to  occur  from 
any  given  source  (i.e.,  emission  "spikes" 
that  could  jeopardize  attainment)  may 
tend  to  be  compensated  for  by  random 
daily  negative  fluctuations  from  other 
sources.  Thus,  the  proposal  allowed 
long-term  averaging,  provided  a 
statistical  showing  is  made  that  the 
long-term  caps  or  limits  are  consistent 
with  applicable  demonstrations  of  RFP 
on  the  basis  of  typical  summer  day 
emissions,  demonstrations  of  attainment 
of  short-term  NAAQS.  and  RACT 
requirements.  The  proposed  approach 
provided  increased  flexibility  to  sources 
and  to  States  in  their  plan  development 
without  undermining  the  EPA's 
traditional  control  programs  or  the 
validity  of  RFP  or  attainment 
demonstrations. 

The  proposal  recognized  the  need  for 
additional  guidance  on  such  statistical 
"equivalency"  showings.  The  proposal 
also  solicited  comments  on  specific 
approaches  for  RACT  equivalency 
showings,  including  the  use  of  a 
presumptive  norm  discount  factor  of  70 
percent  to  be  applied  to  a  RACT  limit 
averaged  over  30  days,  other  rule- 
specific  discount  factors  determined  by 
States  to  represent  RACT  equivalency, 
and  the  use  of  short-term  caps  in 
conjunction  with  long-term  caps  or 
limits. 

Many  commenters  supported  the 
proposed  flexibility  to  allow  for  long- 
term  averaging.  One  State  commenter 
strongly  supported  the  provision  to 
allow  States  to  relate  long-term 


averaging  to  daily  emissions  by " 
statistical  analysis.  Another  State  agreed 
that  the  use  of  long-term  averaging 
should  not  come  at  the  expense  of 
attaining  short-term  standards  or 
demonstrations  of  compliance.  Other 
States  noted  the  need  for  consistency  in 
the  EPA's  RACT  guidance  on  averaging 
times.  Industry  commenters  endorsed 
the  allowance  of  long-term  averaging, 
although  they  expressed  differing  views 
about  the  need  for  statistical  showings 
to  demonstrate  consistency  with  RACT 
and  short-term  standards.  Some  felt  that 
any  such  showing  should  not  be 
burdensome,  while  others  disagreed  that 
any  such  showing  was  necessary.  An 
environmental  group  agreed  that 
increasing  averaging  periods  can 
significantly  relax  standards  and 
threaten  RFP  and  attainment.  This 
group  commented,  however,  that  the 
proposal  understated  the  difficulties 
which  would  flow  from  such  a 
relaxation,  and  felt  that  discount  factors 
would  not  provide  adequate  protection 
against  spikes  in  emissions  which  could 
prevent  attainment  of  short-term 
NAAQS. 

With  regard  to  long-term  averaging 
and  RACT  equivalency,  many 
commenters  disagreed  with  the  use  of  a 
presumptive  30-day  RACT  equivalency 
factor,  such  as  the  70  percent  factor 
mentioned  in  the  proposal.  One 
commenter  feU  that  a  RACT  equivalency 
showing  should  not  be  required  if  some 
statistical  information  was  provided 
showing  that  long-term  averaging  would 
not  interfere  with  RFP  or  the  attainment 
demonstration.  Many  regulatory  agency 
and  industry  commenters  supported 
allowing  States  flexibility  in 
determining  RACT  equivalency  factors. 

The  final  rules  retain  the  proposed 
allowance  for  long-term  emissions 
averaging,  as  well  as  requirements  that 
States  make  statistical  showings  that 
any  such  emissions  averaging  is 
consistent  with  applicable  RACT,  RFP, 
and  short-term  NAAQS.  These 
statistical  showings  are  necessary  to 
show  equivalency  to,  or  noninterference 
with,  each  of  these  statutory 
requirements,  although  as  a  practical 
matter  the  same  showing  may  suffice  to 
assure  consistency  with  more  than  one 
of  the  requirements.  The  statistical 
showings  should  take  into  account  the 
extent  to  which  emissions  variations 
from  an  individual  source  or  from  all 
sources  are  random  or  systematic  and. 
thus,  the  extent  to  which  the  variations 
can  be  considered  to  be  independent. 
The  showings  must  demonstrate  that  the 
pattern  of  emissions  resulting  from 
relaxed  averaging  periods  would 
approximate  the  pattern  of  emissions 
that  would  occur  without  relaxed 


JMI 


Federal  Register  /  Vol.  59,  No.  67  /  Thursday.  April  7.  1994  /  Rules  and  Regulations 


16707 


averaging  periods  to  an  extent  sufficient 
to  reasonably  conclude  that  the  relaxed 
averaging  periods  would  not  interfere 
with  the  statutory  requirements. 

The  final  rules  do  not  include  any 
presumptive  RACT  discount  factor,  on 
the  basis  that  no  one  factor  can 
adequately  account  for  the  variations 
that  may  occur  across  different 
programs.  However,  the  EPA  remains 
open-minded  to  discount  factors, 
especially  for  specific  industries,  that 
are  substantiated  by  State  analyses.  The 
EPA  will  work  with  States  that  want  to 
develop  EIP's  that  incorporate  long-term 
averaging  requirements  to  ensure  that 
such  a  program  does  not  interfere  with 
RFP  and  the  attainment  of  short-term 
standards.  The  EPA  anticipates  that 
more  general  guidance  will  be 
developed  in  the  course  of  working  with 
States  on  statistical  approaches  for  such 
equivalency  demonstrations.  In  the  case 
of  EIP's  implementing  RACT 
requirements,  the  guidance  referenced 
above  in  paragraph  IV.B.l.  addresses 
long-term  averaging  for  NOx  RACT. 

E.  Monitoring.  Recordkeeping,  Reporting 
(MRR) 

The  proposed  rules  were  based  on  the 
premise  that  EIP's  depend  more  strongly 
than  traditional  control  programs  on 
MRR  to  ensure  compliance  and  to  allow 
for  adequate  enforcement  because  they 
are  inherently  more  flexible  and  less 
prescriptive  than  traditional  technology 
or  performance  standards.  The  proposal 
recognized  that  while  a  wide  range  of 
MRR  approaches  are  available  that  can 
be  used  to  show  compliance  for 
different  types  of  sources,  no  one 
approach  is  necessarily  the  most 
appropriate,  or  even  technically 
feasible,  for  all  types  of  sources  that  may 
be  included  in  an  EIP.  Thus,  the 
proposal  explicitly  allowed  for 
alternative  monitoring  methods,  while 
soliciting  comments  on  criteria  for 
adequate  MRR  requirements  for  EIP's. 

Public  comments  focused  on  whether 
EIP's  do  depend  more  strongly  on  MRR 
and  on  whether  CEM's  should  be 
required  for  any  or  all  sources  covered 
by  an  EIP.  Several  industry  commenters 
disagreed  with  the  premise  that  EIP's 
depend  more  strongly  on  MRR  to  ensure 
compliance,  and,  therefore,  felt  that  no 
more  stringent  MRR  requirements 
should  be  required  in  EIP's  than  those 
required  in  traditional  programs.  These 
commenters  supported  the  provision 
allowing  a  range  of  MRR  requirements 
to  be  used  in  EIP's. 

One  State  commented  that  EIP's 
should  be  limited  to  source  categories 
for  which  emission  quantification  and 
compliance  methods  are  available  and 
reasonably  accurate.  This  State  felt  that 


the  use  of  OEM's  was  the  optimal 
monitoring  method,  although  it 
recognized  that  other  unit-specific  field 
monitoring  methods  could  be 
acceptable.  An  environmental  group 
commented  that  the  rules  should 
require  use  of  the  most  accurate 
available  CEM's  on  every  source 
involved  in  any  emissions  trading 
program.  Further,  this  group  felt  that  the 
maximum  amount  of  CEM  measurement 
inaccuracy  should  be  reflected  in  a 
program  discount  factor.  On  the  other 
hand,  some  industry  commenters  urged 
that  EIP's  not  require  the  use  of  CEM's 
for  any  sources. 

The  final  rules  retain  the  proposed 
flexibility  for  alternative  monitoring 
approaches  that  allow  for  adequate 
compliance  determinations  and  provide 
for  effective  State  and  Federal 
enforcement.  As  discussed  above  (see 
paragraph  IV.D.l.),  innovation  and 
flexibility  would  be  unduly  restricted  if 
CEM's  were  a  prerequisite  for  all 
sources  in  any  emissions  trading 
program.  In  the  development  of 
adequate  MRR  requirements,  criteria 
should  be  considered  to  assure  that 
quality-assured,  representative 
monitoring  data  will  be  obtained  that 
can  be  used  to  determine  compliance. 

The  EPA  recognizes  that  special 
consideration  should  be  given  to 
developing  MRR  requirements  for  small 
sources  to  avoid  undue  burdens, 
consistent  with  assuring  that  all  EIP 
sources  are  required  to  comply  with 
adequate  and  effective  MRR 
requirements.  For  mobile  source 
programs,  the  State  should  refer  to 
program-specific  guidance  from  EPA,  if 
applicable. 

F.  State  Implementation  Plan  (SIP) 
Creditability 

The  proposed  rules  identify  various 
types  of  uncertainties  a.ssociated  with 
different  categories  of  EIP's,  and 
required  that  States  apply  discount 
factors  in  calculating  SIP  credit  based 
on  the  uncertainties  inherent  in  the 
design  of  any  given  EIP.  The  proposal 
separately  addressed  compliance-related 
uncertainty,  through  a  rule  compliance 
factor,  and  programmatic  uncertainties 
associated  with  quantification  methods 
and  projected  market  responses,  through 
a  program  uncertainty  factor.  The 
proposal  compared  the  need  for  a  rule 
compliance  factor  to  the  historical  use 
of  a  rule  effectiveness  factor,  generally 
set  at  80  percent  for  traditional 
stationary*  source  SIP  programs.  The 
proposal  identified  an  option  of  setting 
presumptive  norms  for  these  factors  in 
lieu  of  the  requirement  that  the  State 
develop  and  justify  program-specific 
factors.  The  proposal  solicited 


comments  on  criteria  for  the 
development  of  such  factors. 

Many  commenters  expressed  different 
concerns  with  the  proposed  approach  to 
dealing  with  uncertainty.  Some 
commenters  interpreted  the  proposal  as 
allowing  credit  only  for  emission- 
limiting  programs  (e.g.,  emission 
trading),  and  argued  that  credit  should 
be  allowed  for  market-response 
programs  (e.g.,  emission  fees)  and  even 
directionally-sound  programs  (e.g., 
those  that  benefit  the  environment  but 
cannot  be  quantified).  One  such 
commenter,  an  environmental  group, 
urged  not  only  that  credit  be  given  for 
emission  fee  programs,  but  that  they 
must  be  encouraged  since  they  offer  the 
most  attractive  opportunity  for 
environmental  progress.  In  fact,  the 
proposed  and  final  rules  allow  credit  for 
market-response  as  well  as  emission 
limiting  programs,  and  encourage  States 
to  consider  all  such  types  of  programs. 
The  proposed  and  final  rules  also 
encourage  the  use  of  directionally- 
sound  programs,  but  specify  that  SIP 
credit  cannot  be  taken  until  sufficient 
experience  with  the  program  results  in 
the  ability  to  adequately  quantif>-  the 
results. 

Some  State  commenters  expressed 
general  concern  with  the  use  of  any  up- 
front discounting  of  SIP  credit,  urging 
instead  that  alternative  approaches  be 
allowed  to  account  for  uncertainty.  In 
particular,  some  State  commenters 
recommended  that  the  program  audit 
procedures  be  used  to  provide 
information  on  actual  emissions 
reductions  resulting  from  program 
implementation.  Such  audit  results 
would  feed  back  into  updated  emissions 
inventories,  be  compared  to  initially 
projected  program  results,  and  if 
appropriate,  result  in  additional  credit 
or  the  need  for  additional  reductions  if 
the  audited  results  differ  from  those 
credited  to  the  EIP  in  the  SIP.  One  State 
commenter  recommended  that  the  State 
be  allowed  to  adopt  various  back-up 
provisions  in  an  EIP  instead  of  applying 
up-front  discount  factors. 

Some  industry'  commenters  disagreed 
with  the  use  of  two  discount  factors,  on 
the  basis  that  such  an  apprcich  would 
double  count  uncertainty.  These 
commenters  also  expres.si'd  the  view 
that  a  prt-'srmpfive  norm  cf  80  percent 
for  a  rule  compliance  factor  is  too  low. 
On  the  other  hand,  an  environmental 
group  commented  that  a  presumplive 
norm  of  80  percent  was  too  high.  This 
commenter  also  urged  that  credit  not  be 
given  for  prior  reductions  or  for  plant 
shutdowns  and  slowdowns  which 
would  have  occurred  in  the  absence  of 
a  control  program. 
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The  final  rules  generally  retain  the 
proposed  approach  of  requiring  the 
State  to  develop  and  apply  discount 
factors  to  account  for  compliance- 
related  and  programmatic  design 
uncertainties.  In  addition,  however,  the 
final  rules  also  include  further  guidance 
and  criteria  for  developing  and 
justifying  such  factors.  In  particular, 
various  aspects  of  program  design 
should  be  considered  in  developing 
such  factors,  including  but  not  limited 
to  the  type  of  incentive  mechanism 
upon  which  the  program  is  based;  the 
variability  in  emissions  from  affected 
sources  and  the  nature  and  extent  of 
uncertainty  in  the  emissions 
quantification  procedures  required  by 
the  program;  the  type  and  frequency  of 
MRR  required  by  the  program;  sanctions 
for  noncompliance;  the  frequency, 
scope,  and  committed  responses  to 
program  audits;  and  the  nature  of 
administrative  procedures  to  be  used  by 
the  State  in  implementing  and  enforcing 
the  program. 

G.  Audit/Reconciliation  Procedures 

The  proposed  rules  specify  that 
program  audits  be  made  at  least  every  3 
years,  consistent  with  intervals 
associated  with  RFP  milestones  and 
emission  inventory  requirements. 
Alternatively,  the  State  could  specify  a 
shorter  period,  sq  as  to  allow  time  to 
make  programmatic  corrections  or 
adju.stments  (in  either  direction)  to  SIP 
credited  emissions  reductions,  before  an 
RFP  milestone  is  reached.  The  proposal 
solicited  comments  on  the  appropriate 
audit  frequency. 

Several  comments  were  received  on 
the  general  issue  of  programs  audits. 
Most  such  comments  were  generally 
supportive  of  a  requirement  for  ongoing 
program  tracking  and  feedback, 
although  the  commenters  differed  on 
the  role  that  the  audit  should  have 
relative  to  other  EEP  requirements.  Some 
State  commenters  felt  that  ongoing 
audits  should  serve  as  an  alternative  to 
many  of  the  proposed  regulatory 
requirements  forup-front  technical 
analyses.  Another  State  supported  the 
use  of  audits  to  assess  EIP  adequacy  and 
the  need  to  take  corrective  actions.  An 
environmental  group  recommended  that 
the  EPA  require  for  all  EIP's 
contingency  mea.sures  to  compensate  for 
shortfalls  revealed  through  the  audits. 
Other  State,  environmental,  and 
industry  commenters  felt  that  requiring 
audits  was  reasonable,  but  expressed 
varying  degrees  of  concern  that  audits 
not  become  so  burdensome  as  to  .serve 
as  a  disincentive  for  developing  an  EIP. 
On  the  other  hand,  one  industry 
commenter  felt  that  EIP's  ought  not  be 
subie<:t  to  any  special  audit 


requirements  different  from  those 
applicable  to  traditional  programs. 

On  the  issue  of  audit  frequency,  most 
commenters  generally  agreed  with  the 
proposed  3-year  interval.  One  State 
commenter  felt  that  annual  audits 
should  be  conducted  to  assess  progress, 
with  a  summary  of  such  audits  to  be 
incorporated  in  triennial  SIP  RFP 
reports. 

The  final  rules  and  guidance  retain 
the  proposed  requirements  for  program 
audit  and  reconciliation  procedures, 
and  establish  3  years  as  the  maximum 
time  interval  for  conducting  such 
audits.  The  final  rules  recognize  that  the 
State  has  flexibility  in  establishing  the 
frequency  (within  the  3-year  constraint) 
and  scope  of  audit  provisions.  Further, 
the  final  rules  recognize  that  there  is  an 
interplay  between  the  frequency,  scope, 
and  other  design  features  of  the  audit 
provisions  and  the  nature  and  scope  of 
other  program  design  elements  (such  as 
the  justification  for  uncertainty  factors). 
In  addition,  to  better  define  the  benefits 
from  EIP's,  the  final  rules  include 
analysis  of  control  cost  savings,  to  the 
extent  practicable,  as  a  part  of  the 
required  program  audit. 

H.  Penaltie<  for  Noncompliance 

The  proposed  rules  recognize  that 
determination  of  statutory  maximum 
penalties  for  noncompliance  is 
significantly  complicated  in  the  case  of 
EIP's  that  incorporate  multisource 
emissions  caps  and^or  long-term 
averaging  times,  since  Federal  statutory 
maximum  penalty  authority  is  specified 
on  a  per-day,  per-source  basis.  \Vhile 
establishing  the  principle  that  such 
penalty  provisions  must  create  a 
deterrent  effect  comparable  to  that  of 
traditional  programs,  the  proposal 
solicited  comment  on  criteria  for  the 
development  of  such  penalty 
provisions. 

Commenters  generally  agreed  with  the 
principle  of  equivalent  deterrence. 
Several  industry  commenters  opposed 
any  criteria  that  would  suggest  that  any 
multisource  emissions  cap  violation 
should  be  considered  to  have  occurred 
at  each  source.  Some  commenters 
recommended  that  penalty  provisions 
be  based  on  the  amount  of  the 
exceedence  of  a  cap,  and  one 
commenter  suggested  that  the  final  rules 
should  recommend  predetermined 
minimum  penalties.  Another 
commenter  recommended  that  penalty 
provisions  differentiate  between 
violations  that  are  willful  or  negligent 
and  those  that  are  determined  not  to  be 
willful  or  negligent. 

The  final  rules  and  guidance  continue 
to  allow  for  a  variety  of  approaches  to 
specifj'ing  statutory  maximum 


JMI 


penalties,  although  exceedance-based 
approaches  are  encouraged.  Thus,  for 
example,  where  emission  limits  are 
specified  in  units  of  mass  emi.ssions, 
statutory  maximum  penalties  can  be 
specified  as  a  function  of  the  degree  to 
which  the  limits  are  exceeded,  as 
measured  in  terms  of  some  increment  of 
mass  emissions.  Alternatively,  statutory 
maximum  penalties  could  be  specified 
as  a  function  of  the  cost  of  credits  or 
allowances  in  trading  programs.  The 
final  rules  and  guidance  require  that 
EIP's  be  structured  in  conjunction  with 
applicable  enforcement  authorities,  irj 
such  a  way  that  violations  of 
multisource  and/or  multiday  emission 
limits  translate  into  sufficient  numbers 
of  some  combination  of  violations, 
sources  in  violation,  and  days  of 
violation.  There  are  no  criteria  that 
suggest  that  this  requirement  should 
necessarily  be  met  by  considering  that 
the  violation  occurred  at  each  such 
source.  The  final  rules  further  identify 
supplemental  provisions  that  may 
enhance  deterrence,  such  as  mandatory 
minimum  penalties,  or  address 
uncertainties  inherent  in  the  design  of  a 
program,  such  as  penalty  triggers  linked 
to  measures  of  compliance  tracked 
through  the  program  audit. 

The  following  criteria  have  been 
established  for  assessing  the  adequacy 
of  the  deterrent  effect  of  EIP  penalty 
provisions.  The  primary  focus  is  on  an 
assessment  of  the  adequacy  of  the 
statutory  maximum  penalties  in  the  EIP, 
through  an  evaluation  of  deterrence 
ratios  (i.e.,  the  ratio  of  the  maximum 
penalty  per  violation  to  the  cost  of 
compliance).  In  a  program  with 
tradeable  emission  allowances  or  ERC's, 
the  co.st  of  compliance  will  be  related  to 
the  market  value  of  allowances  or 
credits.  Under  a  range  of  foreseeable 
noncompliance  circumstances,  this 
deterrence  ratio  must  be  high  enough  to 
deter  noncompliance  to  a  degree 
comparable  to  traditional  programs. 

Otner  aspects  of  deterrence  should 
also  be  considered  in  evaluating  the 
adequacy  of  penalty  provisions.  These 
aspects  include  the  likelihood  that 
noncompliance  will  be  detected  and  the 
credibility  and  predictability  of 
responses  to  noncompliance.  These 
aspects  should  be  considered  in  light  of 
administrative  procedures  and  resources 
established  within  the  EIP,  as  well  as 
other  program  design  elements  related 
to  emission  quantification  and 
monitoring,  recordkeeping,  and 
reporting. 

/.  Interface  With  Existing  Emission 
Trading  Policies 

The  EIP  rules  and  guidance,  being 
broadly  applicable  to  any  kind  of  EIP, 
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generally  cover  the  same  type  of 
emission  trading  programs  that  have 
historically  been  addressed  by  the  EPA's 
previously  released  guidance  on 
emission  trading,  primarily  contained  in 
the  Emissions  Trading  Policy  Statement 
(ETPS)  and  its  appendices  (51  FR  43831. 
Dec.  4.  1986).  Although  based  upon  the 
same  general  principles,  the  EIP  rules 
and  guidance  provide  both  greater 
flexibility  and  more  comprehensive 
programmatic  requirements  for  such 
programs.  The  proposal  defined  the 
relationship  between  the  EIP  rules  and 
the  ETPS  such  that  the  provisions  of  the 
ETPS  u'hich  apply  to  trading  between 
existing  sources  (i.e.,  the  bubble  and 
generic  bubble  provisions)  would 
represent  one  particular  model  for  how 
States  could  choose  to  design  such  a 
program  that  would  be  approvable 
under  the  EIP  rules.  The  proposal, 
however,  in  no  way  constrained  EIP's 
involving  emission  trading  to  the 
specific  provisions  of  the  ETPS.  The 
proposal  solicited  comments  on  this 
proposed  relationship. 

Only  a  few  commenters  addressed 
this  issue.  Two  commenters  agreed  with 
the  proposed  approach.  Another 
commenter  disagreed  with  retaining  the 
elements  of  the  ETPS  that  are  now 
addressed  by  the  EIP  rules,  on  the  basis 
that  such  ETPS  provisions  are  rendered 
obsolete  by  the  new  rules,  and  the  EPA 
should  not  encourage  the  use  of  less 
flexible  policies.  Another  commenter 
recommended  that  the  ETPS  should  be 
updated  to  include  the  flexibility 
contained  in  the  EIP  rules  and  that  it 
should  then  continue  to  be  applied  to 
trading  done  for  the  purpose  of  meeting 
other  statutory  requirements  (e.g., 
RACT/non-RACT  trading). 

The  final  rules  retain  the  proposed 
relationship  between  the  ETPS  and  the 
EIP  rules.  The  final  rules  do  not 
encourage  States  to  limit  their  design  of 
EIP's  to  meet  the  specific  provisions  in 
the  ETPS.  However,  the  final  rules 
recognize  that  States  may  want  to 
implement  emission  trading  without 
embarking  on  the  design  of  new 
approaches  to  emission  trading. 
Retaining  the  ETPS  provides  a  known 
regulatory  option  for  those  States  that 
want  to  apply  it. 

/.  General  Issues 

1.  Detailed  vs.  General  Guidance 

Some  commenters  felt  that  the  EIP 
proposal  was  overly  specific  and  limited 
flexibility.  These  commenters 
contended  that  it  would  be  difficult  for 
EPA  guidance  to  anticipate  and  identify 
all  of  the  specific  elements  of  proposed 
programs  that  might  be  approvable  until 
actual  programs  are  developed  and 


adopted.  They  felt  that  the  final  EIP 
rules  should  be  limited  to  a  detailed 
policy  statement  and  discussion  of 
principles  and  criteria  to  which  EIP's 
must  adhere  rather  than  specific 
guidance  on  how  EIP  programs  should 
be  designed  and  administered. 

Other  commenters,  including  a  State 
and  an  environmental  group,  felt  that 
the  final  rules  should  include  more 
detailed  guidance.  One  such  commenter 
felt  that  without  more  detailed 
guidance,  technical  questions  such  as 
how  to  calculate  emissions  reductions 
or  to  establish  baselines  might  be  so 
daunting  as  to  discourage  attempts  to 
develop  EIP's.  This  commenter  felt  that 
the  need  for  such  guidance  is 
particularly  great  for  EIP's  relying  on 
area  and  mobile  source  emissions 
reductions.  Another  such  commenter 
felt  that  without  more  detailed  guidance 
spelling  out  appropriate  design  criteria 
and  policy  and  legal  limitations.  States 
will  succumb  to  pressures  to  develop 
EIP's  that  do  not  effectively  implement 
the  requirements  of  the  Act. 

Some  commenters  on  both  sides  of 
this  issue  recommended  that  the  EPA 
provide  examples  of  successful, 
appropriate  EIP's.  Such  commenters 
recommended  that  such  information  be 
provided  through  supplemental 
documentation  or  through  an  EPA- 
estabUshed  EIP  information 
clearinghouse. 

Just  as  an  individual  State  EIP  rule 
should  balance  flexibility  with 
specificity,  the  EPA's  final  EIP  rules 
should  do  the  same.  Thus,  the  final 
rules  retain  the  balance  between  general 
statements  of  principles  and  criteria  and 
specific  detailed  guidance  on  technical 
requirements  that  was  reflected  in  the 
proposal.  The  final  rules  provide 
sufficient  detail  to  allow  States  to  design 
and  implement  EIP's  that  will 
effectively  implement  the  requirements 
of  the  Act  without  defeating  the  purpose 
of  capturing  the  benefits  of  market- 
based  regulatory  approaches. 

Although  the  final  rules  do  not 
include  specific  examples  of  EIP's  that 
have  been  successfully  implemented, 
the  EPA  agrees  that  such  information  is 
a  useful  and  important  aspect  of 
encouraging  the  development  of  such 
programs.  For  the  last  3  years,  the  EPA 
has  funded  grants  to  support  market- 
based  initiatives  by  Slate,  regional  and 
local  agencies."*  All  such  initiatives 
have  included  strong  involvement  from 
the  State,  affected  local  interests,  and 
the  relevant  EPA  Regional  Office(s). 
Final  reports  from  these  projects  are 
available  from  the  States  to  further  the 


"•The  docket  contains  summaries  of  such 
programs  and  contacts  for  information. 


EPA's  goal  of  disseminating  information 
about  the  design  and  implementation  of 
EIP's. 

Beyond  this  grant  program,  the  EPA  is 
committed  to  working  with  individual 
States  as  they  develop  EIP's.  In  addition 
to  the  program  sur\'ey  documents  which 
have  been  placed  in  the  docket,  the  EPA 
is  developing  plans  for  future  outreach 
activities  to  make  information  about 
successful  EIP  initiatives  as  broadly 
available  as  possible. 

2.  Administrative  Simplicity 

Several  commenters  agreed  that 
administrative  complexity  can  be  one  of 
the  greatest  impediments  to  a  regulation 
and  urged  the  EPA  to  simplify  the  terms 
and  processes  of  these  rules.  Such 
commenters  felt  that  undue 
administrative  complexity  would  stifle 
the  development  of  EIP's  and  provide  a 
significant  disincentive  for  participation 
in  trading  programs.  These  commenters 
generally  felt  that  the  EIP  rules  should 
minimize  regulatory  barriers  because 
they  interfere  with  the  functioning  of 
desirable  market  mechanisms  which  are 
necessary  for  the  success  of  the  EIP. 

One  type  of  complexity  cited  by  two 
State  commenters  related  to  excessive 
government  process,  and  the  associated 
lack  of  timeliness,  in  the  review  of 
individual  emissions  trades.  These 
commenters  recommended  that 
individual  emissions  trading 
transactions  not  be  required  to  be 
submitted  to  the  EPA  for  review  once  a 
State's  generic  trading  rule  has  been 
approved  by  the  EPA.  Further,  one  such 
commenter  recommended  more  focus 
on  the  audit  and  evaluation  of  an  EIP 
program,  rather  than  on  administrative 
burdens  upfront  in  implementing 
emissions  trades.  This  commenter  felt 
that  the  EPA  should  have  the  authority 
to  conduct  f)eriodic  audits  of  emissions 
trading  transactions  approved  by  the 
States  to  assure  the  integrity  of  the 
program. 

In  seeking  to  provide  States  with  the 
flexibility  to  implement  emissions 
trading  programs  effectively,  the  final 
EEP  rules  retain  the  proposed 
requirement  for  the  State  to  establish 
appropriate  administrative  procedures 
for  conducting,  approving,  verifying, 
recording,  and  tracking  trades.  As  part 
of  an  EIP  program,  these  procedures 
would  then  be  reviewed  by  the  EPA  in 
the  course  of  EPA  review  of  the  SIP 
revision  incorporating  the  EIP  into  the 
SIP.  Thus,  the  EIP  does  not  necessarily 
envision  single-source  SIP  revisions  for 
each  trade  conducted  in  the  context  of 
an  EPA-approved  generic  emissions 
trading  program.  Of  course,  EPA 
approval  of  such  programs  is  predicated 
on  the  program  containing  ail  the 
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appropriate  environmental  safeguards 
that  are  required  by  the  EEP  rules.  One 
such  safeguard  is  the  inclusion  of 
program  audits,  to  be  conducted  by  the 
State,  to  evaluate  program 
implementation  and  track  program 
results.  The  EIP  rules  require  that  the 
State  provide  post-audit  reports  to  the 
EPA.  and  that  the  State  commits  to 
implement  timely  programmatic 
revisions  or  other  measures  necessary 
for  the  successful  operation  of  the 
program.  Additionally,  the  rules  require 
that  State  and  Federal  enforceability 
must  be  preserved,  such  that  when 
ERC's  generated  within  an  emissions 
trading  program  are  used  to  offset 
increases  in  emissions  from  other 
sources,  the  EIP  must  contain  a 
mechanism  for  ensuring  State  and 
Federal  enforceability  of  the  measures 
taken  to  generate  the  credits. 

The  EPA  is  currently  developing 
additional  guidance  on  such  issues 
associated  with  banking  of  ERC's.  The 
EPA  intends  to  complete  this  additional 
guidance  as  quickly  as  possible,  and,  in 
the  interim,  to  work  with  States 
developing  EBP's  involving  banking  of 
ERC's. 

3.  Regional  and  Interstate  Trading 

Neither  the  proposal  nor  final  rules 
specifically  address  the  issue  of  regional 
and  interstate  emissions  trading.  Several 
cnmmenters  raised  this  issue,  however, 
particularly  in  the  context  of  trading  of 
emissions  offsets.  Most  such 
commenters  felt  that  the  EPA  should 
encourage  interstate  trading  by 
establishing  consistent  rules  and 
prohibiting  States  from  creating 
interstate  barriers.  One  State  group  felt 
that  the  final  rules  should  provide  for 
the  fullest  possible  implementation  of 
trading  strategies  on  a  regional  basis 
within  the  Northeast  Ozone  Transport 
Region.  One  environmental  group  urged 
that  the  final  rules  remind  States  of  the 
statutorv'  geographical  constraints  on 
trading. 

The  EPA  has  developed  some 
preliminary  guidance  on  this  issue  as  it 
relates  to  NO,  offsets  in  the  Northeast 
Ozone  Transport  Region.'''  Additional 
guidance  on  interstate  or  regional 
t.-ading  will  be  developed  in  the  context 
of  the  EPA's  working  with  interested 
States  in  program  development 
activities. 


''This  guidance  is  conlainod  in  a  Marth  31.  1993 
letti;r  from  Mr  John  Seilz.  Director  of  t.^e  EP.^'s 
Office  of  Air  Quality  PUnninR  and  S'andards.  lo 
Mr.  Bruce  Carharl.  Executive  Director  of  the  Ozone 
Transport  Commission,  which  includes  ,i!i  ur 
porions  of  '.he  nor.heasturn  S'at.-s  from 
Was.^'.ington.  DC  lo  she  Nevt'  England  States  Th:.s 
letter  is  dv,-,;lable  in  the  docket  for  this  rule. 


V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  these 
rules  are  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Ordttr  12866.  This  action  was  submitted 
to  OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Pnpenvork  Ri'duction  Act 

These  rules  do  not  contain  any 
information  collection  requirements 
subject  to  review  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1980.  44 
L'.S.C.  3501,  etseq. 

C.  Rfgiilntory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
and  applicable  EPA  guidelines  revised 
in  1992  require  Federal  agencies  to 
identify  potentially  adverse  impacts  of 
Federal  rules  upon  small  entities.  Small 
entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  In  instances  where 
significant  impacts  are  possible  on  a 
substantial  number  of  these  entities, 
agencies  are  required  to  perform  a 
Regulatory  Flexibility  Analysis  (RFA). 

TTiis  rule  does  not  of  itself  impose  any 
requirements  on  small  entities,  nor 
require  or  exclude  small  entities  from 
any  EIP's  which  may  be  implemented  in 
the  future.  As  a  result,  the  EPA  has 
determined  th^t  these  rules  will  not 
haw;  a  significant  impact  on  a 
substantial  number  of  small  entities. 


JMI 


Therefore,  as  required  under  section 
605  of  the  RFA,  5  U.S.C.  601  et  seq..  I 
certify  that  these  rules  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control,  Carbon 
monoxide,  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  March  15. 1994. 
Carol  M.  Browner, 

Administrator. 

For  reasons  set  out  in  the  preamble, 
40  CFR  part  51  is  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  7401-7671q. 

2.  Part  51  is  amended  by  adding  a 
new  subpart  U,  consisting  of  §§51.490 
through  51.494,  to  read  as  follows: 

Subpart  U — Economic  Incentive  Programs 

S.-c. 

51.490  Appiicabihty. 

51.491  Definitions. 

51  492  State  projyam  election  and  submittal. 

51.493  State  program  requirements. 

51.494  I'se  of  program  revenues. 

Subpart  U — Economic  Incentive 
Programs 

§51.490    Applicability. 

(a)  The  rules  in  this  subpart  apply  to 
any  statutory  economic  incentive 
program.  (EIP)  submitted  to  the  EPA  as 
an  implementation  plan  revision  to 
complv  with  sections  182(g)(3), 
182(g)i5),  187(d)(3),  or  187(g)  of  the  Act. 
Such  programs  may  be  submitted  by  any 
authorized  governmental  organization, 
including  Slates,  local  governments,  and 
Indian  governing  bodies. 

(b)  The  provisions  contained  in  these 
niles,  except  as  explicitly  exempted, 
shall  also  serve  as  the  EPA's  policy 
guidance  on  discretionary'  EIP's 
submitted  as  implementation  plan 
revisions  for  any  purpose  other  than  to 
comply  with  the  statutory  requirements 
specified  in  paragraph  (q)  of  this 
section. 

§51.491    Definttions. 

Act  means  the  Clean  Air  Act  as 
amended  November  15,  1990.- 

Artiial  emissions  means  the  emissions 
of  a  pollutant  from  an  affected  source 
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determined  by  taking  into  account 
actual  emission  rates  associated  Hith 
normal  source  operation  and  actual  or 
representative  production  rates  (i.e., 
capacity  utilization  and  hours  of 
operation). 

Affected  source  means  any  stationary, 
area,  or  mobile  source  of  a  criteria 
pollutant(s)  to  which  an  EIP  applies. 
This  term  applies  to  sources  explicitly 
included  at  the  start  of  a  program,  as 
well  as  sources  that  voluntarily  enter 
(i.e.,  opt  into)  the  program. 

Allowable  emissions  means  the 
emissions  of  a  pollutant  from  an 
affected  source  determined  by  taking 
into  account  the  most  stringent  of  all 
applicable  SIP  emissions  limits  and  the 
level  of  emissions  consistent  with 
source  compliance  with  all  Federal 
requirements  related  to  attainment  and 
maintenance  of  the  NAAQS  and  the 
production  rate  associated  with  the 
maximum  rated  capacity  and  hours  of 
operation  (unless  the  source  is  subject  to 
federally  enforceable  hmits  which 
restrict  the  operating  rate,  or  hours  of 
oi>eration,  or  both). 

Area  sources  means  stationary  and 
nonroad  sources  that  are  too  small  and/ 
or  too  numerous  to  be  individually 
included  in  a  stationary  source 
emissions  inventory. 

/Attainment  area  means  any  area  of 
the  country  designated  or  redesignated 
by  the  EPA  at  40  CFR  part  81  in 
accordance  with  section  107(d)  as 
having  attained  the  relevant  NAAQS  for 
a  given  criteria  pollutant.  An  area  can  be 
an  attainment  area  for  some  pollutants 
and  a  nonattainment  area  for  other 
pollutants. 

Attainment  demonstration  means  the 
requirement  in  section  182(b)(1)(A)  of 
the  Act  to  demonstrate  that  the  specific 
annual  emissions  reductions  included 
in  a  SIP  are  sufficient  to  attain  the 
primary  NAAQS  by  the  date  applicable 
to  the  area. 

Directionally-sound  strategies  are 
strategies  for  which  adequate 
procedures  to  quantify  emissions 
reductions  or  specify  a  program  baseline 
are  not  defined  as  part  of  the  EIP. 

Discretionary  economic  incentive 
program  means  any  EIP  submitted  to  the 
EPA  as  an  implementation  plan  revision 
for  purposes  other  than  to  comply  with 
the  statutory  requirements  of  sections 
182(g)(3).  182(g)(5).  187(dK3),  or  187(g) 
of  the  Act. 

Economic  incentive  program  (EW) 
means  a  program  whidi  may  include 
State  established  emission  fees  or  a 
system  of  marketable  permits,  or  a 
system  of  State  fees  on  sale  or 
manufacture  of  products  the  use  of 
which  contributes  to  Os  formation,  or 
any  combination  of  the  foregoing  or 


other  similar  measures,  as  well  as 
incentives  and  requirements  to  reduce 
vehicle  emissions  and  vehicle  miles 
traveled  in  the  area,  including  any  of  the 
transportation  control  measures 
identified  in  section  108(1).  Such 
programs  may  be  directed  toward 
stationary,  area,  and/or  mobile  sources, 
to  achieve  emissions  reductions 
milestones,  to  attain  and  maintain 
ambient  air  quality  standards,  and/or  to 
provide  more  flexible,  lower-cost 
approaches  to  meeting  environmental 
goals.  Such  programs  are  categorized 
into  the  following  three  categories; 
Emission-limiting,  market-response,  and 
directionally-sound  strategies. 

Emission-limiting  strategies  are 
strategies  that  directly  specify  limits  on 
total  mass  emissions,  emission-related 
parameters  (e.g.,  emission  rates  per  unit 
of  production,  product  content  limits), 
or  levels  of  emissions  reductions 
relative  to  a  program  baseline  that  are 
required  to  be  met  by  affected  sources, 
while  providing  flexibility  to  sources  to 
reduce  the  cost  of  meeting  program 
requirements. 

Indian  governing  body  means  the 
governing  body  of  any  tribe,  band,  or 
group  of  Indians  subject  to  the 
jurisdiction  of  the  U.S.  and  recognized 
by  the  U.S.  as  possessing  power  of  self- 
government. 

Maintenance  plan  means  an 
implementation  plan  for  an  area  for 
which  the  State  is  currently  seeking 
designation  or  has  previously  sought 
redesignation  to  attainment,  under 
section  107(d)  of  the  Act,  which 
provides  for  the  continued  attainment  of 
the  NAAQS. 

Market-response  strategies  are 
strategies  that  create  one  or  more 
incentives  for  affected  sources  to  reduce 
emissions,  without  directly  specifying 
limits  on  emissions  or  emission-related 
parameters  that  individual  sources  or 
even  all  sources  in  the  aggregate  are 
required  to  meet. 

Milestones  means  the  reductions  in 
emissions  required  to  be  achieved 
pursuant  to  section  182(b)(1)  and  the 
corresponding  requirements  in  section 
182(c)(2)  (B)  and  (C),  182(d).  and  182(e) 
of  the  Act  for  Oj  nonattainment  areas, 
as  well  as  the  reduction  in  emissions  of 
CO  equivalent  to  the  total  of  the 
specified  annual  emissions  reductions 
required  by  December  31. 1995, 
pursuant  to  section  187(d)(1). 

Mobile  sources  means  on-road 
(highway)  vehicles  (e.g..  automobiles, 
trucks  and  motorcycles)  and  nonroad 
vehicles  (e.g..  trains,  airplanes, 
agricultural  equipment,  industrial 
equipment,  construction  vehicles,  off- 
road  motorcycles,  and  marine  vessels). 


Notional  ambient  air  quality  standard 
(NAAQS)  means  a  standard  set  by  the 
EPA  at  40  CFR  part  SO  under  section 
109  of  the  Act. 

Nonattainment  area  means  any  area 
of  the  country  designated  by  the  EPA  at 
40  CFR  part  81  in  accordance  with 
section  107(d)  of  the  Act  as 
nonattainment  for  one  or  more  criteria 
pollutants.  An  area  could  be  a 
nonattainment  area  for  some  pollutants 
and  an  attainment  area  for  other 
pollutants. 

Nondiscriminatory  means  that  a 
program  in  one  State  does  not  resuh  in 
discriminatory  effects  on  other  States  or 
sources  outside  the  State  with  regard  to 
interstate  commerce. 

Program  baseline  means  the  level  of 
emissions,  or  emission-related 
parameter(s),  for  each  affected  source  or 
group  of  affected  sources,  from  which 
program  results  (e.g.,  quantifiable 
emissions  reductions)  shall  be 
determined. 

Program  uncertainty  factor  meaia  a 
factor  applied  to  discoimt  the  amount  of 
emissions  reductions  credited  in  an 
implementation  plan  demonstration  to 
account  for  any  strategy -sped  fie 
uncertainties  in  an  EIP. 

Reasonable  further  progress  (RFP) 
plan  means  any  incremental  emissions 
reductions  required  by  the  CAA  (e.g.. 
section  182(b))  and  approved  by  the 
EPA  as  meeting  these  requirements. 

RFP  baseline  means  the  total  of  actual 
volatile  organic  compounds  or  nitrogen 
oxides  emissions  from  all  anthropogenic 
sources  in  an  O3  nonattainment  area 
during  the  calendar  year  1990  (net  of 
growth  and  adjusted  pursuant  to  section 
182(b)(1)(B)  of  the  Act),  expressed  as 
typical  O3  season,  weekday  emissions. 
Replicable  refers  to  methods  which 
are  saffidently  unambiguous  such  that 
the  same  or  equivalent  results  would  be 
obtained  by  the  application  of  the 
methods  by  different  users. 

Rule  compliance  factor  means  a  factor 
applied  to  discount  the  amount  of 
emissions  reductions  credited  in  an 
implementation  plan  demonstration  to 
account  for  less-than-complete 
compliance  by  the  affected  sources  in  an 
EIP. 

Shortfall  means  the  difference 
between  the  amoimt  of  emissions 
reductions  credited  in  an 
implementation  plan  for  a  particular  EIP 
and  those  that  are  actually  achieved  by 
that  EIP.  as  determined  through  an 
approved  recondliation  process. 

State  means  State,  local  government, 
or  Indian-governing  body. 

State  implementation  plan  (SIP) 
means  a  plan  developed  by  an 
authorized  governing  body,  induding 
States,  local  governments,  and  Iixiian- 
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gov'^rjiin^  bodies,  in  a  nonattainment 
ari'3,  as  required  under  titles  I  &  II  of  the 
Clean  Air  Act,  and  approved  by  the  EPA 
as  melting  these  same  requirements. 

Statioiiary^  source  means  any  building, 
structure,  f-acility  or  installation,  other 
than  an  area  or  mobile  source,  whi".h 
emits  or  may  enr.it  any  criteria  air 
poilutant-or  precursor  subject  to 
rejjulation  under  the  Act. 

Statutory  eccnornic  incentive  program 
means  any  EIP  submitted  to  the  EPA  as 
an  implf  mentation  plan  revision  to 
comply  with  sections  182(g)(3), 
182(k)(5),  187ld)(3),  or  lR7(g)  of  the  Act. 

Surplus  means,  at  a  minimum, 
emissions  reductions  in  excess  of  an 
estublisi'.ed  program  baseline  wliich  are 
not  required  by  SIP  requin  men's  or 
State  rej:uI.itions.  relied  upon  in  ar.y 
applicable  attainment  plan  or 
d^mon.stration,  or  credited  in  any  RFP 
or  milestone  demonstration,  so  as  to 
prt'\ent  the  double-counting  of 
emissions  reductions. 

Transportation  control  measure 
(TCM)  is  any  measure  of  the  types  listed 
in  section  lb8(F)  of  the  Act,  or  any 
measure  in  an  applicable 
implementation  plan  directed  toward 
reducing  emissions  of  air  polliitants 
from  transportation  sources  by  a 
reduction  in  vehicle  use  or  chr.nj:es  in 
traffic  conditions. 

§51.492    State  program  election  and 
sjbmittal. 

(a)  Extreme  O3  nonattainment  areas. 
(1)  A  State  or  authorized  governing  body 
for  any  extreme  0%  nonattainment  area 
shall  submit  a  plan  revision  to 
implement  an  EIP.  in  accordance  with 
the  requirements  of  this  part,  pursuant 
to  section  182(b)(5)  of  the  Act,  if: 

(i)  A  required  milestone  compliance 
demonstration  is  not  submitted  within 
the  required  period. 

(ii)  The  Administrator  determines  that 
the  area  has  not  met  any  applicable 
milestone. 

(2)  The  plan  revision  in  paragraph 
(a)(1)  of  this  section  shall  be  submitted 
within  9  months  after  such  failure  or 
determination,  and  shall  be  sufficient, 
in  combination  with  other  elements  of 
the  SIP,  to  achieve  the  next  milestone. 

(b)  Serious  CO  nonattainment  areas. 
(1)  A  State  or  authorized  governing  body 
for  any  serious  CO  nonattainment  area 
shall  submit  a  plan  revision  to 
implement  an  EIP,  in  accordance  with 
the  requirements  of  this  part,  if: 

(i)  A  milestone  demonstration  is  not 
submitted  within  the  required  period, 
pursuant  to  section  187(d)  of  the  Act. 

(ii)  The  Administrator  notifies  the 
State,  pursuant  to  section  187(d)  of  the 
Act,  that  a  milestone  has  not  been  met. 

(iii)  The  Administrator  determines, 
pursuant  to-section  186(b)(2)  of  the  Act 


that  the  NAAQS  for  CO  has  not  been 
attained  by  the  applicable  d.ite  for  that 
area.  Such  revision  shall  be  submitted 
within  9  months  after  such  failure  or 
determination. 

(2)  Submittijls  made  pursuant  to 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  shall  be  sufficient,  together  with 
a  transportation  control  program,  to 
achieve  the  specific  annual  reductions 
in  CO  emissions  set  forth  in  the 
implementation  plan  by  the  attainment 
date.  Submittals  mode  pursuant  to 
paragraph  (h)(l)(iii)  of  this  section  shall 
be  adequate,  in  combination  with  other 
elements  of  l.he  revised  plan,  to  reduce 
the  total  tonnage  of  emissions  of  CO  in 
the  area  by  at  least  5  percent  per  year 
in  each  year  after  approval  of  the  plan 
revision  and  before  attainment  of  the 
NAAQS  for  CO. 

(( )  Serious  and  severe  O1 
nonattainment  areas.  If  a  Slate,  for  any 
serious  or  severe  Oi  nonattainment  area, 
elects  to  implement  an  EIP  in  the 
circumstances  set  out  in  section 
182(^^1(3)  of  the  Act.  the  State  shall 
suh-tiit  a  plan  revision  to  implement  the 
program  in  aci^ordance  with  the 
requirements  of  this  part,  if  the  option 
to  inriplement  an  EIP  is  elected,  a  plan 
revision  shall  be  submitted  within  12 
months  after  the  date  required  for 
election,  and  shall  be  sufficient,  in 
combination  with  other  elements  of  the 
SIP,  to  achieve  the  next  milestone. 

(d)  Any  nonattainment  or  attainment 
area.  Any  State  may  at  any  time  submit 
a  plan  or  plan  revision  to  implement  a 
discretion. in,'  EIP,  in  accordance  with 
the  requirements  of  this  part,  pursuant 
to  sections  110(a)(2)(A)  and  172(c)(6) 
and  other  applicable  provisions  of  the 
Act  concerning  SIP  submittals.  The  plan 
revision  shall  not  interfere  with  any 
applicable  requirement  concerning 
attainm'int  a, id  RFP,  or  any  other 
applicable  requirements  of  the  Act. 

§51.493    State  program  requirements. 

Economic  incentive  programs  shall  be 
State  and  federally  enforceable, 
nondiscriminatory,  and  consistent  with 
the  timely  attainment  of  NAAQS,  all 
applicable  RFP  and  visibility 
requirements,  applicable  PSD 
increments,  and  all  other  applicable 
requirements  of  the  Act.  Programs  in 
nonattainment  areas  for  which  credit  is 
taken  in  attainment  and  RFP 
demonstrations  shall  be  designed  to 
ensure  that  the  effects  of  the  program 
are  quantifiable  and  permanent  over  the 
entire  duration  of  the  program,  and  that 
the  credit  taken  is  limited  to  that  which 
is  surplus.  Statutory  programs  shall  be 
designed  to  result  in  quantifiable, 
significant  reductions  in  actual 


emissions.  The  EIP's  shall  include  the 
following  elements,  as  applicable: 

(a)  Statement  of  goals  and  rationale. 
This  element  shall  include  a  clear 
statement  as  to  the  environmental 
problem  being  addressed,  the  intended 
environmental  and  economic  goals  of 
the  program,  and  the  rationale  relating 
the  incentive-based  strategy  to  the 
program  goals. 

( 1 )  The  statement  of  goals  must 
include  the  goal  that  the  program  will 
benefit  both  the  environment  and  the 
regulated  entities.  The  program  shall  be 
designed  so  as  to  meaningfully  meet  this 
goal  either  directly,  through  increased 
or  more  rapid  emissions  reductions 
beyond  those  that  would  be  achieved 
through  a  traditional  regulatory 
program,  or,  alternatively,  through  other 
approaches  that  will  result  in  real 
environmental  benefits.  Such  alternative 
approaches  include,  but  are  not  limited 
to.  improved  administrative 
mechanisms,  reduced  administrative 
burdens  on  regulatory  agencies, 
improved  emissions  inventories,  and 
the  adoption  of  emission  caps  which 
over  time  con.strain  or  reduce  growth- 
related  emissions  beyond  traditional 
regulatory  approaches. 

(2)  The  incentive-based  strategy  shall 
be  described  in  terms  of  one  of  the 
following  three  strategies: 

(i)  Emission-limiting  strategies,  which 
directly  specify  limits  on  total  mass 
emissions,  emission-related  parameters 
(e.g.,  emission  rates  per  unit  of 
production,  product  content  limits),  or 
levels  of  emissions  reductions  relative 
to  a  program  baseline  that  affected 
sources  are  required  to  meet,  while 
providing  flexibility  to  sources  to 
reduce  the  cost  of  meeting  program 
requirements. 

(ii)  Market-response  strategies,  which 
create  one  or  more  incentives  for 
affected  sources  to  reduce  emissions, 
without  directly  specifying  limits  on 
emissions  or  emission-related 
parameters  that  individual  sources  or 
even  all  sources  in  the  aggregate  are 
required  to  meet. 

(iii)  Directionally-sound  strategies,  for 
which  adequate  procedures  to  quantify 
emissions  reductions  are  not  defined. 

(b)  Program  scope.  (1)  This  element 
shall  contain  a  clear  definition  of  the 
sources  affected  by  the  program.  This 
definition  shall  address: 

(i)  The  extent  to  which  the  program  is 
mandatory  or  voluntary  for  the  affected 
sources. 

(ii)  Provisions,  if  any,  by  which 
sources  that  are  not  required  to  be  in  the 
program  may  voluntarily  enter  the 
program. 
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(iii)  Provisions,  if  any,  by  which 
sources  covered  by  the  program  may 
voluntarily  leave  the  program. 

(2)  Any  opt-in  or  opt-out  provisions  in 
paragraph  {b)(l)  of  this  section  shall  be 
designed  to  provide  mechanisms  by 
which  such  program  changes  are 
reflected  in  an  area's  attainment  and 
RFP  demonstrations,  thus  ensuring  that 
there  will  not  be  an  increase  in  the 
emissions  inventory  for  the  area  caused 
by  voluntary  entry  or  exit  from  the 
proOTam. 

{3j  The  program  scope  shall  be 
defined  so  as  not  to  interfere  with  any 
other  Federal  requirements  which  apply 
to  the  affected  sources. 

(cl  Program  baseline.  A  program 
baseline  shall  be  defined  as  a  basis  for 
projecting  program  results  and,  if 
applicable,  for  initializing  the  incentive 
mechanism  (e.g.,  for  marketable  permits 
programs).  The  program  baseline  shall 
be  consistent  with,  and  adequately 
reflected  in,  the  assumptions  and  inputs 
used  to  develop  an  area's  RFP  plans  and 
attainment  and  maintenance 
demonstrations,  as  applicable.  The  Slate 
shall  provide  sufficient  supporting 
information  from  the  areawide 
emissions  inventory  and  other  sources 
to  justify  the  baseline  used  in  the  EIP. 

(1)  For  EIP's  submitted  in  conjunction 
with,  or  subsequent  to,  the  submission 
of  any  areawide  progress  plan  due  at  the 
time  of  EIP  submission  (e.g.,  the  15 
percent  RFP  plan  and/or  subsequent  3 
percent  plans)  or  an  attainment 
demonstration,  a  State  may  exercise 
flexibility  in  setting  a  program  baseline 
provided  the  program  baseline  is 
consistent  with  and  reflected  in  all 
relevant  progress  plans  or  attainmeni 
demonstration.  A  flexible  program 
baseline  may  be  based  on  the  lower  of 
actual,  allowable,  or  some  other 
intermediate  or  lower  level  of 
emissions.  For  any  EIP  submitted  prior 
to  the  submittal  of  an  attainment 
demonstration,  the  State  shall  include 
the  following  with  its  EIP  submittal; 

(i)  A  commitment  that  its  subsequent 
attainment  demonstration  and  all  future 
progress  plans,  if  applicable,  will  be 
consistent  with  the  EIP  baseline. 

(ii)  A  discussion  of  how  the  bastiiine 
will  be  integrated  into  the  subsequent 
attainment  demonstration,  taking  into 
account  the  potential  that  credit  issued 
prior  to  the  attainment  demonstration 
may  no  longer  be  surplus  relative  to  the 
attainment  demonstration. 

(2)  Except  as  provided  for  in 
paragraph  (c)(4)  of  this  section,  for  EIP's 
submitted  during  a  time  period  when 
any  progress  plans  are  required  but  not 
yet  submitted  (e.g.,  the  15  percent  RFP 
plan  and/or  the  sub-sequent  3  percent 
plans],  the  program  baseline  shall  be 


based  on  the  lower-of-actual-or- 
allowable  emissions.  In  such  cases, 
actual  emissions  shall  be  taken  from  the 
most  appropriate  inventory,  such  as  the 
1990  actual  emission  inventory  (due  for 
submission  in  November  1992),  and 
allowable  emissions  are  the  lower  of 
SIP-allowable  emissions  or  the  level  of 
emissions  consistent  with  source 
compliance  with  all  Federal 
requirements  related  to  attainment  and 
maintenance  of  the  NAAQS. 

(3)  For  EIP's  that  are  designed  to 
impii>ment  new  and/or  previously 
existing  RACT  requirements  through 
emissions  trading  and  are  submitted  in 
conjunction  with,  or  subsequent  to,  the 
submission  of  an  associated  RACT  rule, 
a  State  may  exercise  Hexibility  in  setting 
a  program  baseline  provided  the 
program  baseline  is  consistent  with  and 
reflected  in  the  associated  RACT  rule, 
and  any  applicable  progress  plans  and 
attainment  demonstrations. 

(4)  For  EIPs  that  are  designed  to 
implement  new  and/or  previously 
existing  RACT  requirements  through 
emissions  trading  and  are  submitted 
prior  to  the  submission  of  a  required 
RFP  plan  or  attainment  demonstration. 
States  also  have  flexibility  in 
determining  the  program  baseline, 
provided  the  following  conditions  are  . 
met. 

(i)  For  EIP's  that  implement  new 
RACT  requirements  for  previously 
unregulated  source  categories  through 
emissions  trading,  the  new  RACT 
requirements  must  reflect,  to  the  extent 
practicable,  increased  emissions 
reductions  beyond  those  that  would  be 
achieved  through  a  traditional  RACT 
program. 

(ii)  For  EIP's  that  impose  new  RACT 
requirements  on  previously  unregulated 
sources  in  a  previously  regulated  source 
category  (e.g..  RACT  "catch-up" 
programs),  the  new  incentive-based 
R.'\CT  rule  shall,  in  the  aggregate,  yield 
reductions  in  actual  emissions  at  least 
equivalent  to  that  which  would  result 
from  source-by-source  compliance  with 
the  existing  RACT  limit  for  that  source 
category. 

(5)  A  program  basehne  for  individual 
sources  shall,  as  appropriate,  be 
contained  or  incorporated  by  reference 
in  federally-enforceable  operating 
permits  or  a  federally-enforceable  SIP. 

(6)  An  initial  baseline  for  TCM's  shall 
be  calculated  by  establishing  the 
preexisting  conditions  in  the  areas  of 
interest.  This  may  include  establishing 
to  what  extent  TCM's  have  already  been 
implemented,  what  average  vehicle 
occupancy  (AVO)  levels  have  been 
achieved  during  peak  and  off-peak 
periods,  what  types  of  trips  occur  in  the 
region,  and  what  mode  choices  have 


been  made  in  making  these  trips.  In 
addition,  the  extent  to  which  travel 
options  are  currently  available  within 
the  region  of  interest  shall  be 
determined.  These  travel  options  may 
iitclude,  but  are  not  hmited  to.  the 
degree  of  dispersion  of  transit  services, 
the  current  ridership  rates,  and  the 
availability  and  usage  of  parking 
facilities. 

(7)  Information  used  in  setting  a 
pro-am  baseline  shall  be  of  sufficient 
quality  to  provide  for  at  least  as  high  a 
degree  of  accountability  as  currently 
exists  for  traditional  control 
requirements  for  the  categories  of 
sources  affected  by  the  program. 

(d)  Replicable  emission  quantification 
methods.  This  program  element,  for 
programs  other  than  those  which  are 
categorized  as  directional ly-sound.  shall 
include  credible,  workable,  and 
replicable  methods  for  projecting 
program  results  from  affected  sources 
and,  where  necessary,  for  quantifj-jng 
emissions  from  individual  sources 
subject  to  the  EIP.  Such  methods,  if 
used  to  determine  credit  taken  in 
attainment,  RFP,  and  maintenance 
demonstrations,  as  applicable,  shall 
vield  results  which  can  be  shown  to 
have  a  level  of  certainty  comparable  to 
that  for  source-specific  standards  and 
traditional  methods  of  control  strategy 
development.  Such  methods  include,  as 
applicable,  the  followang  elements: 

(1)  Specification  of  quantification 
methods.  This  element  shall  specify  the 
approach  or  the  combination  or  range  of 
approaches  that  are  acceptable  for  each 
source  category  affected  by  the  program. 
Acceptable  approaches  may  include,  but 
are  not  limited  to: 

(i)  Test  methods  for  the  direct 
measurement  of  emissions,  either 
continuously  or  periodically. 

(ii)  Calculation  equations  which  are  a 
function  of  process  or  control  system 
parameters,  ambient  conditions,  activity 
levels,  and/or  throughput  or  production 
rates. 

(iii)  Mass  balance  calculations  which 
are  a  function  of  inventory,  usage,  and/ 
or  disposal  records. 

(iv)  EPA-approved  emission  factors, 
where  appropriate  and  adequate. 

(v)  Any  combination  of  these 
approaches. 

(2)  Specification  of  averaging  times, 
(i)  The  averaging  time  for  any 

specified  mass  emissions  caps  or 
emission  rate  limits  shall  be  consistent 
with:  attaining  and  maintaining  all 
applicable  NAAQS,  meeting  RFP 
requirements,  and  ensuring  equivalency 
with  all  applicable  RACT  requirements. 

(ii)  If  the  averaging  time  for  any 
specified  VOC  or  NOx  mass  emissions 
caps  or  emission  rate  limits  for 
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stationan,"  sources  (and  for  other 
sources,  as  appropriate)  is  longHr  than 
24  hours,  the  State  shall  provide,  in 
support  of  the  SIP  submittal,  a  statistical 
showing  that  the  specified  averaging 
time  is  consistent  with  attaining  the  O* 
NAAQS  and  satisf>'ing  RFP 
requirements,  as  applicable,  on  the  basis 
of  typical  summer  day  emi.ssicns;  and, 
if  applicable,  a  statistical  shov.inf^  that 
the  longer  averaging  time  will  produce 
emissions  reductions  that  are  equivalent 
on  a  daily  basis  to  source-specific  R-^CT 
requirements. 

(3)  Accounting  for  shutdou  ns  and 
production  curtailments.  This 
accounting  shall  include  pro\isions 
which  ensure  that: 

(i)  Emi.;sions  reductions  associatod 
with  shutdowns  and  production 
curtailments  are  not  double-counted  in 
attainment  or  RFP  demonstrations. 

(ii)  Any  resultant  "shifting  demand" 
which  increases  emissions  from  other 
sources  is  accounted  for  in  such 
demonstrations. 

(4)  Accounting  for  batch,  seasonal, 
and  cyclical  operations.  This  accounting 
shall  include  provisions  vvhi<,h  ensure 
th3t  the  approaches  used  to  account  for 
such  variable  operations  are  consistent 
with  attainment  and  RFP  plans. 

(5)  Accounting  for  travel  mo'!f  choice 
options,  as  appropriate,  for  TCM's.  Tins 
accounting  shall  consider  the  factors  or 
attributes  of  the  different  forms  of  trnvol 
modes  (e.g.,  bus,  rideshnring)  which 
determine  which  type  of  travel  an 
individual  will  choose.  Such  factors 
include,  but  are  not  limited  to.  time, 
cost,  reliability,  and  convenience  of  the 
mode. 

(e)  Source  requirements.  Ihis  proi^ram 
element  shall  include  all  source-specific 
requirements  that  constitute  compliance 
with  the  program.  Such  requirements 
shall  be  appropriate,  readily 
ascertainable,  and  State  and  federally 
enforceable,  including,  as  applicable: 

(1)  Emission  limits. 

(i)  For  programs  that  impose  limits  on 
total  mass  emissions,  emission  rates,  or 
other  emission-related  param(;ter(s), 
there  must  be  an  appropriate  tracking 
s\.stem  so  that  a  facility's  limits  are 
readily  ascertainable  at  all  times. 

(ii)  For  emission-limiting  EIP's  that 
authorize  R.\CT  sources  to  meet  their 
R.\CT  requirements  through  RACT/non- 
R-^CT  trading,  such  trading  shall  result 
in  an  exceptional  environmental  benefit. 
Demonstration  of  an  exceptional 
environmental  benefit  shall  require 
either  the  use  of  the  statutory  offset 
ratios  for  nonattainment  areas  as  the 
determinant  of  the  amount  of  emissions 
reductions  that  w^ould  be  required  from 
non-R.ACT  sources  generating  credits  for 
RACT  sources  or,  alternatively,  a  trading 


ratio  ot  t.l  to  1.  at  a  minimum,  may  be 
authorized,  provided  exceptional 
environmental  benefits  are  otherwise 
demotistrated. 

(2)  Monitoring,  recordkeeping,  and 
reporting  requirements. 

(i)  An  EIP  (or  the  SIP  as  a  whole)  must 
contain  test  methods  and.  where 
necessary,  emission  quantification 
m*>thu(ilologies.  appropriate  to  the 
emission  limits  established  in  the  SIP. 
EIP  siHi.*-'  es  nuist  be  subject  to  clearly 
specilled  MRR  requirements  appropriate 
to  the  test  methods  and  anv  applicable 
quantification  methodologies,  and 
ropsisitent  witli  the  EP.A's  title  V  rules, 
whei'i  applicftlle.  Such  Ml^ 
requirements  shall  provide  sufficiently 
reli,iMe  and  timeiy  information  to 
determine  compliance  with  emission 
limits  and  other  applicalde  strategy- 
spe(  ific  requirements,  and  to  provide 
for  State  and  Federal  enforceahiiity  of 
sut.h  limits  and  requircnients.  Methods 
for  MRR  may  include,  but  are  not 
limited  to: 

(A)  The  continuous  monitoring  of 
mass  emissions,  emission  rates,  or 
process  or  control  parameters. 

(B)  In  situ  or  portable  measurement 
devices  to  verify  control  system 
opent.ng  conditions. 

(C)  periodic  measurement  of  mass 
emi^^ions  or  emission  rates  using 
reftr'^ercc  test  methods. 

(D)  Operation  and  maintenance 
procetlures  and/or  other  work  practices 
designed  to  prevent,  icientify,  or  remedy 
non(?jm plying  coriditions. 

(E)  Manual  or  automated 
recordkeeping  of  material  usage, 
inventories,  throughput,  production,  or 
levels  of  required  activities. 

(F)  Any  combination  of  tiiese 
methods.  EIP's  shall  require  that 
responsible  parties  at  each  facility  in  the 
EIP  program  certify  reported 
information. 

(ii)  Procedures  for  determining 
requited  data,  including  the  emissions 
contribution  from  affected  sources,  for 
periods  for  which  required  data 
monitoring  is  no:  performed,  data  are 
othervs'se  misMng,  or  data  have  been 
demonstrated  to  have  been  inaccurately 
determined. 

(,"?)  Any  other  applicable  strategy- 
specific  requirements. 

(f)  Projected  results  and  audit/ 
reconciliation  procedures.  (1)  The  SIP 
submittal  shall  include  projections  of 
the  emissions  reductions  associated 
with  the  implementation  of  the 
program..  These  projected  results  shall 
be  related  to  and  consistent  with  the 
assumptions  used  to  develop  the  area's 
attainment  demonstration  and 
maintenance  plan,  as  applicable.  For 
programs  designed  to  produce 


JMI 


emissions  reductions  creditable  towards 
RFP  milestones,  projected  emissions 
reductioius  shall  be  related  to  the  RFP 
baseline  and  consistent  with  the  area's 
RFP  compliance  demonstration.  The 
Stat(!  shall  provide  sufficient  supporting 
information  that  shows  how  affected 
sources  are  or  will  be  addressed  in  the 
emissions  inventory.  RFP  plan,  and 
attainment  demonstration  or 
maintenance  plan,  as  applicable. 

(i)  For  emission-limiting  programs, 
the  projected  results  shall  be  consistent 
with  the  reductions  in  mass  emissions 
or  emissions-related  parameters 
specified  in  the  program  design. 

(ii)  For  market- response  programs,  the 
projected  results  shall  be  based  on 
market  analyses  relating  levels  of 
targeted  emissions  and/or  emission- 
related  activities  to  program  design 
parameters. 

(iii)  For  directionally-sound  programs, 
the  projected  results  may  be  descriptive 
and  shall  be  consistent  with  the  area's 
attainment  demonstration  or 
maintenance  plan. 

(2)  Quantitative  projected  results  shall 
be  adjusted  through  the  use  of  two 
uncertainty  factors,  as  appropriate,  to 
reflect  uncertainties  inherent  in  both  the 
extent  to  which  sources  will  comply 
with  program  requirements  and  the 
overall  program  design. 

(i)  Uncertainty  resulting  from 
incomplete  compliance  shall  be 
addressed  through  the  use  of  a  rule 
compliance  factor. 

(ii)  Programmatic  uncertainty  shall  be 
addressed  through  the  use  of  a  program 
uncertainty  factor.  Any  presumptive 
norms  set  by  the  EPA  shall  be  used 
unless  an  adequate  justification  for  an 
alternative  factor  is  included  in 
supporting  information  to  be  supplied 
with  the  SIP  submittal.  In  the  absence 
of  any  EPA-specified  presumptive 
norms,  the  State  shall  provide  an 
adequate  justification  for  the  selected 
factors  as  part  of  the  supporting 
information  to  be  supplied  with  the  SIP 
submittal. 

(3)  Unless  otherwise  provided  in 
program-specific  guidance  i.ssued  by  the 
EPA.  EIP's  for  which  SIP  credit  is  taken 
shall  include  audit  procedures  to 
evaluate  program  implementation  and 
track  program  results  in  terms  of  both 
actual  emissions  reductions,  and,  to  the 
extent  practicable,  cost  savings  relative 
to  traditional  regulatory  program 
requirements  realized  during  program 
implementation.  Such  audits  shall  be 
conducted  at  specified  time  intervals, 
not  to  exceed  three  years.  The  State 
shall  provide  timely  post-audit  reports 
to  the  EPA. 

(i)  For  emission-limiting  EIP's,  the 
State  shall  commit  to  ensure  the  timely 
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implementation  of  programmatic 
revisions  or  other  measures  which  the 
State,  in  response  to  the  audit,  deems 
necessary  for  the  successful  operation  of 
the  program  in  the  context  of  overall 
RFP  and  attainment  requirements. 

(ii)  For  market-response  EIP's, 
reconciliation  procedures  that  identify  a 
range  of  appropriate  actions  or  revisions 
to  program  requirements  that  will  make 
up  for  any  shortfall  between  credited 
results  (i.e.,  projected  results,  as 
adjusted  by  the  two  uncertainty  factors 
described  above)  and  actual  results 
obtained  during  program 
implementation  shall  be  submitted 
together  with  the  program  audit 
provisions.  Such  measures  must  be 
federally  enforceable,  as  appropriate, 
and  automatically  executing  to  the 
extent  necessary  to  make  up  the 
shortfall  within  a  specified  period  of 
time,  consistent  with  relevant  RFP  and 
attainment  requirements. 

(g)  Implementation  schedule.  The 
program  shall  contain  a  schedule  for  the 
adoption  and  implementation  of  all 
State  commitments  and  source 
requirements  included  in  the  program 
design. 

(h)  Administrative  procedures.  The 
program  shall  contain  a  description  of 
State  commitments  which  are  integral  to 
the  implementation  of  the  program,  and 
the  administrative  system  to  be  used  to 
implement  the  program,  addressing  the 
adequacy  of  the  personnel,  funding,  and 
legislative  authority. 

(1)  States  shall  furnish  adequate 
documentation  of  existing  legal 
authority  and  demonstrated 
administrative  capacity  to  implement 
and  enforce  the  provisions  of  the  EIP. 

(2)  For  programs  which  require 
private  and/or  public  entities  to 
establish  emission-related  economic 
incentives  (e.g.,  programs  requiring 
employers  to  exempt  carpoolers/ 
multiple  occupancy  vehicles  from 
paying  for  parking),  States  shall  furnish 
adequate  documentation  of  State 
authority  and  administrative  capacity  to 
implement  and  enforce  the  underlving 
program. 

(i)  Enforcement  mechanisms.  The 
program  shall  contain  a  compliance 
instrument(s)  for  all  program 
requirements,  which  is  legally  binding 
and  State  and  federally  enforceable. 
This  program  element  shall  also  include 
a  State  enforcement  program  which 
defines  violations,  and  specifies 
auditing  and  inspections  plans  and 
provisions  for  enforcement  actions.  The 
program  shall  contain  effective  penalties 
for  noncompliance  which  preserve  the 
level  of  deterrence  in  traditional 
programs.  For  all  such  programs,  the 


manner  of  collection  of  penalties  must 
be  specified. 

(1)  Emission  limit  violations,  (i) 
Programs  imposing  limits  on  mass 
emissions  or  emission  rates  that  provide 
for  extended  averaging  times  and/or 
compliance  on  a  multisource  basis  shall 
include  procedures  for  determining  the 
number  of  violations,  the  number  of 
days  of  violation,  and  sources  in 
violation,  for  statutory  maximum 
penalty  purposes,  when  the  limits  are 
exceeded.  The  State  shall  demonstrate 
that  such  procedures  shall  not  lessen 
the  incentive  for  source  compliance  as 
compared  to  a  program  applied  on  a 
source-by-source,  daily  basis. 

(ii)  Programs  shall  require  plans  for 
remedying  noncompliance  at  anv 
facility  that  exceeds  a  multisource 
emissions  limit  for  a  given  averaging 
period.  These  plans  shall  be  enforceable 
both  federally  and  by  the  State. 

(2)  Violations  of  MRR  requirements. 
The  MRR  requirements  shall  apply  on  a 
daily  basis,  as  appropriate,  and 
violations  thereof  shall  be  subject  to 
Slate  enforcement  sanctions  and  to  the 
Federal  penalty  of  up  to  S25.000  for 
each  day  a  violation  occurs  or 
continues.  In  addition,  where  the 
requisite  scienter  conditions  are  met. 
violations  of  such  r'^quirements  shall  be 
subject  to  the  Act's  criminal  penalty 
sanctions  of  section  113(c)(2),  which 
provides  for  fines  and  imprisonment  of 
up  to  2  years. 

§51.494    Use  of  program  revenues. 

Any  revenues  generated  from 
statutory  EIP's  shall  be  used  by  the  State 
for  any  of  the  following: 

(a)  Providing  incentives  for  achieving 
emissions  reductions. 

(b)  Providing  assistance  for  the 
development  of  innovative  technologies 
for  the  control  of  Oy  air  pollution  and 
for  the  development  of  lower-polluting 
solvents  and  surface  coatings.  Such 
assistance  shall  not  provide  for  the 
payment  of  more  than  75  percent  of 
either  the  costs  of  any  project  to  develop 
such  a  technology  or  the  costs  of 
development  of  a  lower-polluting 
solvent  or  surface  coating. 

(c)  Funding  the  administrative  costs 
of  State  programs  under  this  Act.  Not 
more  than  50  percent  of  such  revenues 
may  be  used  for  this  purpose.  The  use 
of  any  revenues  generated  from 
discretionary  EIP's  shall  not  be 
constrained  by  the  provisions  of  this 
part. 

3.  Part  51  is  amended  by  adding  a 
new  appendix  X  to  read  as  follows: 


Appendix  X  to  Part  51— Examples  of 
Economic  Incentive  Programs 

/.  Introduction  and  Purpose 

This  appendix  contains  examples  of  EIPs 
which  are  covered  by  the  EIP  rules.  Program 
descriptions  identify  key  provisions  which 
distinguish  the  different  model  progra.-n 
types.  The  examples  provide  additional 
information  and  guidance  on  various  tvp«»s  of 
regulatory  programs  collectively  refermd  to 
as  EIP's.  the  examples  include  programs 
involving  stationary,  area,  and  mobile 
sources.  The  definition  section  at  40  CFR 
51.491  defines  an  EIP  as  a  program  whith 
may  include  State  established  emission  foes 
or  a  system  of  marketable  permits,  or  a 
system  of  State  fees  on  sale  or  manufa<  ture 
of  products  the  use  of  which  contributes  to 
O3  formation,  or  any  combination  of  the 
foregoing  or  other  similar  measures,  as  wrll 
as  incentives  and  requirements  to  rediK.e 
vehicle  emissions  and  vehicle  miles  traveled 
in  the  area,  including  anv  of  the 
transportation  control  measures  identified  in 
section  lOfi(f).  Such  programs  span  a  wuie 
spectrum  of  program  designs. 

The  EIP's  are  comprised  of  seveml 
iMements  that,  in  combination  with  ea(  h 
other,  must  insure  that  the  fundamental 
principles  of  any  regulatory'  program 
(including  accountability,  enforceability  and 
noninterfrrmce  with  othtr  requirements  of 
the  Act)  are  met.  There  are  many  possible 
combinations  of  program  elements  that 
would  be  acceptable.  Also,  it  is  important  to 
emphasize  that  the  effectiveness  of  an  KIP  is 
dependent  upon  the  part,(  ular  area  in  which 
it  is  implemented.  No  two  areas  face  the 
same  air  quality  circumstances  and. 
therefore,  effective  strategies  and  progmms 
will  differ  amt)ng  areas. 

Becau.se  of  these  considerations,  the  EPA  is 
not  specif>ing  one  particular  design  or  tvpe 
of  strategy  as  acceptable  for  any  given  VAP. 
-Such  specific  guidance  would  potentially 
discourage  States  (or  other  entities  with 
delegated  authority  to  administer  parts  of  an 
implementation  plan)  from  utilizing  other 
equally  viable  program  designs  that  m.i\  he 
more  appropriate  for  their  situation.  Thus, 
the  examples  given  in  this  Appendix  are 
general  in  nature  so  as  to  avoid  limiting 
innovation  on  the  part  of  the  States  in 
developing  programs  tailored  to  individual 
State  needs. 

Another  important  consideration  in 
designing  effective  EIP's  is  the  extent  to 
which  different  strategies,  or  programs 
targeted  at  different  types  of  sources,  can 
complement  one  another  when  implemented 
together  as  an  EIP  "package."  The  EPA 
encourages  States  to  consider  packaging 
different  measures  together  when  such  a 
strategy  is  likely  to  increase  the  overall 
benefits  from  the  program  as  a  whole. 
Furthermore,  some  activities,  such  as 
information  distribution  or  public  awareness 
programs,  while  not  EIP's  in  and  of 
themselves,  are  often  critical  to  the  success 
of  other  measures  and,  therefore,  would  be 
appropriate  complementary  components  of  a 
program  package.  All  SIP  emissions 
reductions  credits  should  reflect  a 
consideration  of  the  effectiveness  of  the 
entire  package. 
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//.  Examples  cf  Stationary  and  Mobile  Source 
Economic  Incentive  Strategies 

There  is  a  wide  variety  of  programs  that 
fall  under  the  general  heediag  of  ElP's. 
Further,  within  each  general  type  of  program 
are  several  different  basic  program  designs. 
This  section  describes  common  types  of  HP's 
that  havo  been  implemented,  designed,  or 
discussed  in  the  literature  for  stationary  and 
mobile  sources.  The  program  types  discussed 
below  do  not  include  all  of  the  possible  types 
of  ElP's.  Innovative  approaches  incorporating 
new  ideas  in  existing  programs,  different 
combinations  of  existing  program  elements. 
or  wholly  new  incentive  systems  provide 
additional  cpp>ortunities  for  States  to  find 
ways  to  meet  environmental  goals  at  lower 
total  cost. 
A.  Emissions  Trading  Markets 

One  prominent  class  of  ElP's  is  based  upon 
the  creation  of  a  market  in  which  trading  of 
source-specific  emissions  requirements  may 
occur.  Such  programs  may  include 
traditional  rate-based  emissions  limits 
(generally  referred  to  as  emissions  averaging) 
or  overall  limits  on  a  source's  total  mass 
emissions  per  unit  of  time  (generally  referred 
to  as  an  emissions  cap).  The  emissions  limits, 
which  may  be  placed  on  individual  emitting 
units  or  on  facilities  as  a  whole,  may  decline 
over  time.  The  common  feature  of  such 
programs  is  that  sources  have  an  ongoing 
incentive  to  reduce  pollution  and  increased 
flexibility  in  meeting  their  regulatory 
rtxjuirements.  A  source  may  meet  its  own 
requirements  either  by  directly  preventing  or 
controlling  emissions  or  by  trading  or 
averaging  with  another  source.  Trading  or 
averaging  may  occur  within  the  same  facility, 
within  the  same  firm,  or  between  different 
firms.  Sources  with  lower  cost  abatement 
alternatives  may  provide  the  necessary 
emissions  reductions  to  sources  facing  more 
expensive  alternatives.  These  programs  can 
lower  the  overall  cost  of  meeting  a  given  total 
level  of  abatement.  All  sources  eligible  to 
trade  in  an  emissions  market  are  faced  with 
continuing  incentives  to  find  better  ways  of 
reducing  emissions  at  the  lowest  possible 
cost,  even  if  they  are  already  meeting  their 
own  emissions  requirements. 

Stationary,  area,  and  mobile  sources  could 
be  allowed  to  participate  in  a  common 
emissions  trading  market.  Programs 
involving  emissions  trading  markets  are 
particularly  effective  at  reducing  overall  costs 
when  individual  affected  sources  face 
significantly  different  emissions  control 
costs.  A  wider  range  in  control  costs  among 
affected  sources  creates  greater  opportunities 
for  cost-reducing  trades.  Thus,  for  example, 
areas  which  face  relatively  high  stationary 
source  control  costs  relative  to  mobile  source 
control  costs  benefit  most  by  including  both 
stationary  and  mobile  sources  in  a  single 
emissions  trading  market. 

Programs  involving  emissions  trading 
markets  have  generally  been  designated  as 
either  emission  allowance  or  emission 
reduction  credit  (ERC)  trading  programs.  The 
Federal  Acid  Rain  Program  is  an  example  of 
ati  emission  allowance  trading  program, 
while  "bubbles"  and  "generic  bubbles" 
created  under  the  EPA's  1986  Emission 
Trading  Policy  Statement  are  examples  of 


ERC  trading.  Allowance  trading  programs  can 
establish  emission  allocations  to  be  effective 
at  the  start  of  a  program,  at  some  sf>ecific 
time  in  the  future,  or  at  varying  levels  over 
time.  An  ERC  trading  program  requires  ERC's 
to  be  measured  against  a  pxre-established 
emission  baseline.  Allowance  allocations  or 
emission  ba.selines  can  be  established  either 
directly  by  the  EIP  rules  or  by  reference  to 
traditional  regulations  (e.g.,  RACT 
requirements).  In  either  typw  of  program, 
sources  can  either  meet  their  EIP 
requirements  by  maintaining  their  own 
emissions  within  the  limits  established  by 
the  program,  or  by  buying  surplus  allowances 
or  ERC's  from  other  sources.  In  any  case,  the 
State  will  need  to  establish  adequate 
enforceable  procedures  for  certifying  and 
tracking  trades,  and  for  monitoring  and 
enforcing  compliance  with  the  EIP. 

The  definition  of  the  commodity  to  be 
traded  and  the  design  of  the  administrative 
procedures  the  buyer  and  seller  must  follow 
to  complete  a  trade  are  obvious  elements  that 
must  be  carefully  selected  to  help  ensure  a 
successful  trading  market  that  achie\'es  the 
desired  environmental  goal  at  the  lowest 
cost.  An  emissions  market  is  defined  as 
efficient  if  it  achieves  the  environmental  goal 
at  the  lowest  fKjssible  total  cost.  Any  feature 
of  a  program  that  unnecessarily  increases  the 
total  cost  without  helping  achieve  the 
enviranraenta!  goals  causes  market 
inefficiency.  Thus,  the  design  of  an  emission 
trading  program  should  be  evaluated  not  only 
in  terms  of  the  likelihood  that  the  program 
design  will  ensure  that  the  environmental 
goals  »f  the  program  will  be  met,  but  also  in 
terms  of  the  costs  that  the  design  imp>oses 
up)on  market  transactions  and  the  impact  of 
those  costs  on  market  efficiency. 

Tracsaction  costs  are  the  investment  in 
time  and  resources  to  acquire  information 
about  the  price  and  availability  of  allowances 
or  ERC's,  to  negotiate  a  trade,  and  to  assure 
the  trade  is  properly  recorded  and  legally 
enforceable.  All  trading  markets  impose  some 
level  of  transaction  costs.  The  level  of 
transaction  costs  in  an  emissions  trading 
market  arc  affected  by  various  aspects  of  the 
design  of  the  market,  such  as  the  nature  of 
the  procedures  for  reviewing,  approving,  and 
recording  trades,  the  timing  of  such 
procedures  (i.e.,  before  or  after  the  trade  is 
made),  uncertainties  in  the  value  of  the 
allowance  or  credit  being  traded,  the 
legitimacy  of  the  allowance  or  credit  being 
offered  for  sale,  and  the  long-term  integrity 
of  the  market  itselt  Emissions  trading 
progrtms  in  which  every  transaction  is 
different,  such  as  programs  requiring 
significant  consideration  of  the  differences  in 
the  chemical  properties  or  geographic 
location  of  the  emissions,  can  result  in  higher 
transaction  costs  than  programs  with  a 
standardized  trading  commodity  and  well- 
defined  rules  for  acceptable  trades. 
Transection  costs  are  also  affected  by  the 
relative  ease  with  which  information  can  be 
obtained  about  the  availability  and  price  of 
allow^ences  or  credits. 

While  the  market  considerations  discussed 
above  are  clearly  im{K)rtant  in  designing  an 
efficient  market  to  minimize  the  transaction 
costs  of  such  a  program,  other  considerations, 
such  as  regulatory  certainty,  enforcement 


issues,  and  public  acceptance,  also  clearly 
need  to  be  factored  into  the  design  of  any 
emissions  trading  prognim. 

B.  Fee  Programs 

A  fpp  on  each  unit  of  emissions  is  a 
strategy  that  can  provide  a  direct  incentive 
for  sources  to  reduce  emissions.  Ideally,  fees 
should  be  set  so  as  to  result  in  emissions 
being  reduced  to  the  socially  optimal  level 
considering  the  costs  of  control  and  the 
benefits  of  the  emissions  reductions.  In  order 
to  motivate  a  change  in  emissions,  the  fees 
must  be  high  enough  that  sources  will 
actively  seek  to  reduce  emissions.  It  is 
important  to  note  that  not  all  emission  fee 
programs  are  designed  to  motivate  sources  to 
lower  emissions.  Fee  programs  using  small 
fees  are  designed  primarily  to  generate 
revenue,  often  to  cover  some  of  the 
administrative  costs  of  a  regulatory  program. 

There  can  be  significant  variations  in 
emission  fee  programs.  For  example, 
potential  emissions  could  be  targeted  by 
placing  a  fee  on  an  input  (e.g.,  a  fee  on  the 
quantity  and  BTU  content  of  fuel  used  in  an 
industrial  boiler)  rather  than  on  actual 
emissions.  Sources  paying  a  fee  on  potential 
emissions  could  be  eligible  for  a  fee  waiver 
or  rebate  by  demonstrating  that  potential 
emissions  are  not  actually  emitted,  such  as 
through  a  carbon  absorber  system  on  a 
coating  operation. 

Some  fee  program  variations  are  designed 
to  mitigate  the  potentially  large  amount  of 
revenue  that  a  fee  program  could  generate. 
Although  more  complex  than  a  simple  fee 
program,  programs  that  reduce  or  eliminate 
the  total  revenues  may  be  more  readily 
adopted  in  a  SIP  than  a  simple  emission  fee. 
Some  programs  lower  the  amount  of  total 
revenues  generated  by  waiving  the  fee  on 
some  emissions.  These  programs  reduce  the 
total  amount  of  revenue  generated,  while 
providing  an  incentive  to  decrease  emissions 
Alternatively,  a  program  may  impose  higher 
per-unit  fees  on  a  portion  of  the  emissions 
stream,  providing  a  more  powerful  but 
targeted  incentive  at  the  same  revenue  levels. 
For  example,  fees  could  be  collected  on  all 
emissions  in  excess  of  some  fixed  level.  The 
level  could  be  set  as  a  percentage  of  a 
baseline  (e.g.,  fees  on  emissions  above  some 
p>ercentage  of  historical  emissions),  or  as  the 
lowest  emissions  possible  (e.g.,  fees  on 
emissions  in  excess  of  the  lowest 
demonstrated  emissions  from  the  source 
category). 

Other  fee  programs  are  "revenue  neutral," 
meaning  that  the  pollution  control  agency 
does  not  receive  any  net  revenues.  One  way 
to  design  a  revenue-neutral  program  is  to 
have  both  a  fee  provision  and  a  rebate 
provision.  Rebates  must  be  carefully 
designed  to  avoid  lessening  the  incentive 
provided  by  the  emission  fee.  For  example, 
a  rebate  based  on  comparing  a  source's  actual 
emissions  and  the  average  emissions  for  the 
source  category  can  be  designed  to  be 
revenue  neutral  and  not  diminish  the 
incentive. 

Other  types  of  fee  programs  collect  a  fee  in 
relation  to  particular  activities  or  types  of 
products  to  encourage  the  use  of  alternatives. 
While  these  fees  are  not  necessarily  directly 
linked  to  the  total  amount  of  emissions  fioin 
the  activity  or  product,  the  relative  simplicity 
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of  a  usage  fee  may  make  such  programs  an 
effective  way  to  lower  emissions.  An  area 
source  example  is  a  construction  permit  fee 
for  wood  stoves.  Such  a  permit  fee  is  directly 
related  to  the  potential  to  emit  inherent  in  a 
wood  stove,  and  not  to  the  actual  emissions 
from  each  wood  stove  in  use.  Fees  on  raw 
materials  to  a  manufacturing  process  can 
encourage  product  reformulation  (e.g.,  fees 
on  solvent  sold  to  makers  of  architectural 
coatings)  or  changes  in  work  practices  (e.g., 
fees  on  specialty  solvents  and  degreasing 
compounds  used  in  manufacturing). 

Road  pricing  mechanisms  are  fee  programs 
that  are  available  to  curtail  low  occupancy 
vehicle  use,  fund  transportation  system 
improvements  and  control  measures, 
spatially  and  temporally  shift  driving 
patterns,  and  attempt  to  effect  land  usage 
changes.  Primary  examples  include  increased 
peak  period  roadway,  bridge,  or  tunnel  tolls 
(this  could  also  be  accomplished  with 
automated  vehicle  identification  systems  as 
well),  and  toll  discounts  for  pooling 
arrangements  and  zero-emifting/low-cmitting 
vehicles. 

C.  Tax  Code  and  2k)ning  Provisions 

Modifications  to  existing  State  or  local  tax 
codes,  zoning  provisions,  and  land  use 
planning  can  provide  effective  economic 
incentives.  Possible  modifications  to 
encourage  emissions  reductions  cover  a 
broad  span  of  programs,  such  as  accelerated 
depreciation  of  capital  equipment  used  for 
emissions  reductions,  corjxjrate  income  tax 
deductions  or  credits  for  emission  abatement 
costs,  property  tax  waivers  based  on 
decreasing  emissions,  exempting  low- 
emitting  products  from  sales  tax,  and 
limitations  on  parking  spaces  for  office 
facilities.  Mobile  source  strategies  include 
waiving  or  lowering  any  of  the  following  for 
zero-  or  low-emitting  vehicles:  vehicle 


registration  fees,  vehicle  property  tax,  sales 
tax,  taxicab  license  fees,  and  parking  taxes. 

D.  Subsidies 

A  State  may  create  incentives  for  reducing 
emissions  by  offering  direct  subsidies,  grants 
or  low-interest  loans  to  encourage  the 
purchase  of  lower-emitting  capital 
equipment,  or  a  switch  to  less  polluting 
operating  practices.  Examples  of  such 
programs  include  clean  vehicle  conversions, 
starting  shuttle  bus  or  van  pool  programs, 
and  mass  transit  fare  subsidies.  Subsidy 
programs  often  suffer  from  a  variety  of  "free 
rider"  problems.  For  instance,  subsidies  for 
people  or  firms  who  were  going  to  switch  to 
the  cleaner  alternative  anyway  lower  the 
effectiveness  of  the  subsidy  program,  or  drive 
up  the  cost  of  achieving  a  targeted  level  of 
emissions  reductions. 

E.  Transportation  Control  Measures 

The  following  measures  are  the  TCM's 
listed  in  section  108(f): 

(i)  Programs  for  improved  public  transit; 

(ii)  Restriction  of  certain  roads  or  lanes  to, 
or  construction  of  such  roads  or  lanes  for  use 
by,  passenger  buses  or  high  occupancy 
vehicles; 

(iii)  Employer-based  transportation 
management  plans,  including  incentives; 

(iv)  Trip-reduction  ordinances; 

(v)  Traffic  flow  improvement  programs  that 
achieve  emission  reductions; 

(vi)  Fringe  and  transportation  corridor 
parking  facilities  serving  multiple-occupancy 
vehicle  programs  or  transit  service; 

(vii)  Programs  to  limit  or  restrict  vehicle 
use  in  downtown  areas  or  other  areas  of 
emission  concentration  particularly  during 
periods  of  f)eak  use; 

(viii)  Programs  for  the  provision  of  all 
forms  of  high-occupancy,  shared-ride 
services; 


(ix)  Programs  to  limit  portions  of  road 
surfaces  or  certain  sections  of  the 
metropolitan  area  to  the  use  of  non- 
motorized  vehicles  or  pedestrian  use,  both  as 
to  time  and  place; 

(x)  Programs  for  secure  bicycle  storage 
facilities  and  other  facilities,  including 
bicycle  lanes,  for  the  convenience  and 
protection  of  bicyclists,  in  both  public  and 
private  areas; 

(xi)  Programs  to  control  extended  idling  of 
vehicles; 

(xii)  Programs  to  reduce  motor  vehicle 
emissions,  consistent  with  title  II,  which  are 
caused  by  extreme  cold  start  conditions; 

(xiii)  Employer-sponsored  programs  to 
permit  flexible  work  schedules; 

(xiv)  Programs  and  ordinances  to  facilitate 
non-automobile  travel,  provision  and 
utilization  of  mass  transit,  and  to  generally 
reduce  the  need  for  single-occupant  vehicle 
travel,  as  part  of  transportation  planning  and 
development  efforts  of  a  locality,  including 
programs  and  ordinances-applicable  to  new 
shopping  centers,  special  events,  and  other 
centers  of  vehicle  activity; 

(xv)  Programs  for  new  construction  and 
major  reconstruction  of  paths,  tracks  or  areas 
solely  for  the  use  by  pedestrian  or  other  non- 
motorized  means  of  transportation  when 
economically  feasible  and  in  the  public 
interest.  For  purposes  of  this  clause,  the 
Administrator  shall  also  consult  with  the 
Secretary  of  the  Interior;  and 

(xvi)  Programs  to  encourage  the  voluntary 
removal  from  use  and  the  marketplace  of  pre- 
1980  model  year  light-duty  vehicles  and  pre- 
1980  model  light-duty  trucks. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  20 
RIN  1076-AC13 

Financial  Assistance  and  Social 
Services  Programs 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA;  Bureau)  is  proposing  to  amend  the 
existing  Financial  Assistance  and  Social 
Serv'ices  Program  regulations  to 
incorporate  rules  for  adult  care  services 
and  the  work  experience  program. 
Additionally,  a  quality  assurance 
section  is  being  incorporated  to  enable 
the  BIA  to  assess  the  quality  of  the 
social  services  it  provides,  measure 
compliance  with  regulations  and 
adherence  to  internal  control 
requirements,  and  provide  specific 
guidelines  for  administering  the 
programs.  An  amendment  is  al.so  being 
incorporated  to  establish  rules  on  the 
treatment  of  per  capita  payments  when 
determining  eligibility  for  participation 
in  social  services  programs. 
DATES:  Comments  must  be  received  on 
or  before  June  6,  1994. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Division  of  Social 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,  NW.,  Mail  Stop  310-SIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hickman,  Chief,  Division  of 
Social  Services,  or  Nancy  Evans, 
Principal  General  Assistance  Specialist, 
at  202  208-2721. 
SUPPLEMENTARY  INFORMATION: 
Experience  in  program  administration 
and  outside  audit  findings  have 
indicated  that  regulatory  amendments 
are  needed  to  define  with  greater  clarity 
the  programs  provided  under  this  part. 
A  primary  purpose  of  the  amendments 
is  to  provide  clear,  concise  guidelines 
that  will  effect  a  reduction  in  eligibility 
error  rates. 

Amendments  are  being  made  in  25 
CFR  20.1,  Definitions;  20.2.  Purpose: 
20.3.  Policy;  20.20.  General  and  20.23 
Miscellaneous  Assistance. 

The  following  new  sections  are 
added:  20.15,  Reporting  requirements 
for  all  social  services  programs;  20.16, 
Staffing  requirements;  20.26,  Aduh  care 
assistance  program;  20.27,  Work 
experience  program;  and  20.35,  Quality 
assurance  reviews. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 


the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  location  identified  in  the 
"addresses"  section  of  this  document. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(0MB)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  2(a)  of  E.xecutive  Order 
12778.  BIA  has  made  every  effort  to 
ensure  that  the  proposed  rules  specify 
their  effect  on  existing  regulations,  and 
provide  clear,  certain  language  to 
promote  burden  reduction  and  avoid 
litigation. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulatory*  action  under 
Executive  Order  12066.  and  therefore 
will  not  be  reviewed  at  the  Office  of 
Management  and  Budget.  The  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  In  accordance  with 
Executive  Order  12630,  the  Department 
has  determined  that  the  rules  do  not 
have  "significant  takings"  implications. 
The  rules  do  not  pertain  to  "taking"  of 
private  property  interests,  nor  do  they 
impact  private  property. 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not  have 
significant  federalism  effects  under 
Executive  Order  12612  and  will  not 
interfere  with  the  roles,  rights  and 
responsibilities  of  states. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  m.ajor  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  information  collection 
requirements  contained  in  25  CFR  20.4 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget. 

The  primary  author  of  this  document 
is  David  Hickman,  Chief,  Division  of 
Social  Services,  Office  of  Tribal 
Services. 

List  of  Subjects  in  25  CFR  Part  20 

Administrative  practice  and 
procedure,  Adult  care,  Child  welfare, 
Indians,  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements,  Work  experience 
programs  and  quality  assurance. 

For  the  rea.sons  set  out  in  the 
preamble,  part  20  of  title  25,  subchapter 


JMI 


D,  chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  25  CFR 
part  20  continues  to  read  as  follows: 

Authority:  25  U..S.C.  13;  §20.21  also  issued 
under  Pub.  L.  98-473. 

2.  Under  subpart  A— §§  20.1.  20.2  and 
20.3  are  revised  to  read  as  follows: 

§20.1    Definitions. 

Adult  is  a  person  over  the  age  of 
eighteen  or  other  age  of  majority  as 
established  for  purposes  of  parental 
support  by  tribal  or  state  law  (if  any) 
applicable  to  the  person  at  his  or  her 
residence.  This  includes  persons 
emancipated  by  marriage. 

Adult  care  assistance  is  a  financial 
payment  made  on  behalf  of  an  eligible 
Indian  person,  age  eighteen  (18)  or 
oldor,  who,  due  to  age,  infirmity,  or 
physical  and/or  mental  impairment, 
requires  and  receives  supervision  or 
non-medical  custodial  care. 

Appeal  means  a  written  request  for 
correction  of  an  action  or  decision 
claimed  to  violate  a  person's  legal  rights 
or  privileges  as  provided  in  part  2  of 
this  chapter. 

Applicant  is  a  person  who  applies  for 
assistance  and/or  services  provided 
under  this  part,  or  a  person  on  whose 
behalf  an  application  for  assistance  and/ 
or  ser\  ices  has  been  made  by  another 
person. 

Application  is  the  process  through 
which  a  request  is  made  for  assistance 
or  ser\  ices. 

Area  Director  is  the  BIA  official  in 
charge  of  an  Area  Office. 

Assistant  Secretary  is  the  Assistant 
Secretary — Indian  Affairs. 

Authorized  representative  is  a  parent 
or  other  caretaker,  relative,  conservator. 
legal  guardian,  foster  parent,  attorney 
(or  paralegal  acting  under  the 
supervision  of  an  attorney),  friend,  or 
other  spokesperson  acting  on  behalf  of 
or  representing  the  applicant  or 
recipient. 

Basic  needs  are  necessities  to  sustain 
daily  life,  and  include  food,  clothing, 
shelter,  utilities,  household  cleaning 
supplies,  and  items  needed  for  personal 
hygiene. 

BIA  means  the  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior. 

BIA  general  assistance  is  a  secondary 
or  residual  source  of  financial  aid 
payments  made  to  or  on  behalf  of 
eligible  Indian  individuals  or 
households  for  assistance  in  meeting  the 
cost  of  essential  needs. 

Burial  assistance  is  a  financial 
payment  made  on  behalf  of  an  indigent 
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Indian  person  to  provide  for  basic  burial 
expenses. 

Case  is  an  assistance  unit,  composed 
of  an  individual  or  group  of  individuals 
wrho  are  eligible  and  who  receive 
assistance  or  services  as  a  unit. 

Casephn  is  a  written  plan  developed 
by  a  caseworker  in  consultation  (when 
possible)  with  the  service  recipient(s). 
The  caseplan  incorporates  strategies  to 
assist  individuals  and  families,  either 
directly  or  through  referrals,  in 
resolving  social,  economic, 
psychological,  interpersonal  and/or 
environmental  problems. 

Child  is  a  person  under  the  age  of 
eighteen  or  other  age  of  majority  as 
established  for  purposes  of  parental 
support  by  state  or  tribal  law  (if  any) 
applicable  to  the  person  at  his  or  her 
residence.  This  does  not  include 
persons  emancipated  by  marriage. 

Child  welfare  assistance  is  financial 
assistance  provided  on  behalf  of  an 
Indian  child,  or  an  Indian  under  the  age 
of  22  if  assistance  was  initiated  before 
age  18,  who  requires  placement  in  a 
foster  home  or  specialized  non-medical 
care  facility  in  accordance  with 
standards  of  payment  estabhshed  by  the 
state  of  residence  pursuant  to  the  foster 
care  program  under  title  IV  of  the  Social 
Security  Act.  or  who  has  need  of 
specialized  services  not  available  under 
BIA  general  assistance,  or  adult  care 
assistance. 

Commissioner  is  the  Commissioner  of 
Indian  Affairs. 

Designated  representative  is  an 
official  of  the  BIA  designated  by  a 
superintendent  to  conduct  a  hearing  as 
prescribed  in  §  20.30  and  who  has  had 
no  prior  involvement  in  the  proposed 
decision,  and  whose  hearing  decision 
shall  have  the  same  force  and  effect  as 
if  rendered  by  the  superintendent. 

Disaster  assistance  is  a  financial 
payment  made  to  provide  basic  and/or 
special  need  items  when  conditions 
caused  by  fire,  flooding,  or  natural 
disaster  pose  a  threat  to  life  or  health. 

Employable  person  is  an  individual 
who  is  physically  and  mentally  able  to 
obtain  employment  and  is  not  exempt  in 
accordance  with  the  criteria  specified  in 
1  20.21(i)(l). 

Essential  needs  are  basic  needs  and 
special  needs  as  defined  in  this  section. 

Family  and  community  services  are 
social  services,  including  protective 
services,  provided  through  the  social 
work  skills  of  casework,  group  work  or 
community  development  to  resolve 
social  problems  involving  children, 
adults  or  communities.  These  services 
usually  do  not  include  financial 
assistance. 

Foster  care  services  are  social  services 
provided  when  an  Indian  child  or 


dependent  adult  person  lives  away  from 
his/her  family  home. 

Household  means  persons  living 
together  as  a  family  with  a  head  of 
household  who  may  or  may  not  be 
related  to  the  head  of  household,  and 
who  function  as  members  of  the  family. 

Indian  is  any  person  who  is  a 
member,  or  a  one-fourth  degree  or  more 
blood  quantum  descendant  of  a 
member,  of  any  Indian  tribe. 

Indian  court  is  an  Indian  tribal  court 
or  court  of  Indian  offenses. 

Indian  tribe  is  any  Indian  tribe,  band, 
nation,  rancheria,  pueblo,  colony,  or 
community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in.  or  established 
pursuant  to,  the  Alaska  Native  Qaims 
Settlement  Act  (85  Stat.  688),  which  is 
federally  recognized  as  eligible  by  the 
U.S.  Government  for  the  special 
programs  and  services  provided  by  the 
Secretary  to  Indians  because  of  their 
status  as  Indians. 

In-home  care  means  non-medical  care 
services  intended  to  prevent  out-of- 
home  placement  or  to  stabilize  a  child 
or  aduh  in  her/his  family  home,  and 
includes  protective  day  care, 
homemaker  services,  parenting  skills 
training,  and/or  respite  care. 

Liquid  assets  are  those  properties  in 
the  form  of  cash  or  financial 
instruments  that  can  be  converted  to 
cash,  such  as  savings  or  checking 
accounts,  promissory  notes,  mortgages, 
and  similar  properties. 

Atear  reservation  means  those  areas  or 
communities  adjacent  or  contiguous  to 
reservations  that  are  designated  by  the 
Assistant  Secretary — Indian  Affairs 
upon  recommendation  of  the  local  BIA 
Sup)erintendent. 

JVeed  is  the  financial  deficit  after 
consideration  of  income  and  other 
liquid  assets  are  deducted  from  the 
standard  of  assistanca 

Non-medical  care  is  the  provision  of 
any  remedial  or  custodial  care  or  service 
in  or  out  of  the  recipient's  home. 

Out-of-home  care  agreement  means 
the  contractual  relationship  estabhshed 
between  an  out-of-home  care  provider 
and  the  BIA  program  requesting  services 
on  behalf  of  an  eligible  recipient.  The 
agreement  establishes:  (a)  The  goals, 
objectives,  and  methods  of  service 
provision;  (b)  the  rate  of  payment  for 
care,  which  is  not  to  exceed  the 
prevailing  state  jjayment  rate;  and  (c) 
conditions  of  reimbursement 

Public  assistance  is  a  program  of 
financial  assistance  provided  under  title 
IV  of  the  Social  Security  Act,  as 
amended,  including  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
Program  provided  under  title  IV-A.  and 


Supplemental  Security  Income  (SSI) 
provided  under  title  XVL 

Purchase  of  service  agreement  is  a 
contractual  fiscal  arrangement  between 
BIA  and  a  service  provider  for  personal 
and/or  foster  care  of  children  or  adults. 

Recipient  is  an  individual  or  group  of 
persons  who  have  been  deemed  eUgible, 
and  are  receiving  financial  assistance  or 
services  under  this  part 

Redetermination  means  a  periodic 
review  of  basic  eligibility  requirements 
specified  in  §§  20.20(a)  and  20.20(b), 
and  financial  need  eligibility 
requirements  for  each  program 
identified  in  §§  20.21,  20.22,  20.23, 
20.24. 20.26,  and  20.27. 

Reservation  is  a  Federally  recognized 
Indian  tribe's  reservation,  pu^lo.  or 
colony,  including  former  reservations  in 
Oklahoma,  Alaska  Native  regions 
established  pursuant  to  the  Alaska 
Native  Qaims  Settlement  Act  (85  Stat. 
688),  and  Indian  allotments. 

Residency  means  living  permanently 
on  a  reservation  or  within  an  officially 
designated  near-reservation  service  area. 

Resources  are  income  and  other  liquid 
assets  available  to  an  Indian  person  or 
household  to  meet  current  living  costs, 
unless  otherwise  specifically  excluded 
by  Federal  statute. 

Secretary  is  the  Secretary  of  the 
Interior. 

Service  provider  is  an  entity, 
individual  or  organization  that  is 
awarded  a  contract  from  BIA  to  provide 
services  under  this  part. 

Special  needs  may  be  recurring  or 
nonreciming  requirements  beyond  basic 
needs,  and  may  include  unusual  diet 
items  or  special  clothing  that  cannot  be 
defined  as  a  basic  need  Medical  or  legal 
needs  are  not  included  under  this 
provision. 

Standard  of  assistance  is  the 
established  state  rate  of  payment  for  any 
of  the  services  of  financial  assistance 
authorized  under  this  part. 

State  general  assistance  is  a  non- 
federally  matched  public  finandal 
assistance  program  available  from  a 
state  or  county  to  meet  the  basic  living 
needs  of  all  eligible  citizens. 

State  payment  rate  is  the  level  of 
payment,  established  by  a  state  agency, 
for  the  cost  of  care  and  services 
provided  for  foster  care,  group  home, 
non-medical  institutional  care,  and  in- 
home  care  for  children  or  adults. 

Superintendent  is  the  offidai  in 
charge  of  a  BIA  agency  office. 

Tribal  governing  body  is  the  officially 
recognized  government  of  an  Indian 
tribe. 

Tribal  Work  Experience  Program 
(TWEP)  is  a  work  experience  program 
(WEP)  that  is  contracted  to  and 
administered  by  a  tribe. 
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Unemployable  person  is  an  individual 
who  is  unable  to  obtain  employment 
and  meet  the  criteria  specified  in 
§20.21(i)(l). 

Unemployed  person  is  an  individual 
who  is  physically  and  mentally  able  to 
obtain  employment  but  is  unemployed 
due  to  lack  of  available  jobs. 

Work  Experience  Program  (WEP)  is  a 
work  program  designed  to  provide 
eligible  general  assistance  clients  with 
training  and  work  experience  which 
promote,  preserve,  and  develop  work 
skills  and  habits. 

$20.2    Purpose. 

The  regulations  in  this  part  govern  the 
provision  of  general  assistance,  child 
welfare  assistance,  miscellaneous 
assistance,  child  and  family  services, 
commimity  services,  adult  care 
assistance,  the  work  experience 
program,  and  quality  assurance. 

$20.3    Policy. 

(a)  In  the  administration  of  general 
assistance,  child  welfare  assistance, 
burial  and  disaster  assistance,  family 
and  community  services,  adult  care 
assistance  and  work  experience 
programs,  it  is  the  policy  of  the  BIA  to 
provide  services  to  eligible  Indians  in  a 
manner  designed  to  promote  individual 
self-determination,  family  unity, 
economic  and  social  stability,  and  the 
attainment  of  personal  independence 
and  self-reliance.  Through  the 
application  of  professional  social  work 
skills  and  principles,  it  is  BIA  policy  to 
work  with  Indians  to  promote  and 
maintain  social  environments  in  their 
communities  that  emphasize  safety  and 
well-being  for  all  children;  promote 
family  stability;  and  value  individual 
independence. 

(b)  In  administering  social  services 
programs,  it  is  also  BIA  policy  to 
emphasize  the  importance  of  individual 
case  planning.  The  goal  of  case  plan 
implementation  is  to  assist  people  to 
become  self-sufficient,  preventing 
dependency,  strengthening  family 
relationships,  and  restoring  individuals, 
families  or  groups  to  successful  social 
functioning.  When  an  ineligible  adult  is 
a  member  of  an  assistance  household, 
the  case  plan  shall  address  the  spousal, 
parental  and/or  custodial 
responsibilities  of  the  ineligible  person 
relative  to  the  financial  support  of  the 
eligible  members  of  the  household. 

(c)  Further,  it  is  BIA  policy  to  ensure, 
insofar  as  possible,  that  Indians  have 
full  access  to  available  Federal  and  state 
services.  Therefore,  the  financial 
assistance  and  social  services  programs 
authorized  under  this  part  are  secondary 
resources  and  are  provided  only  when 
assistance  or  services  are  not  available 


from  state,  local,  or  other  primary 
providers. 

3.  Under  subpart  B — Administrative 
Procedures,  new  §§20.15  and  20.16  are 
added  to  read  as  follows: 

§  20.15    Reporting  requirements  for  all 
social  services  programs. 

The  following  required  reports  shall 
be  submitted  by  each  BIA  Area  social 
services  program  to  the  designated  BIA 
authority  on  forms  provided  by  the  BIA: 

(a)  The  Monthly  Statistical  Report 
shall  include,  by  category  of  assistance, 
the  number  of  active  cases,  the  number 
of  cases  closed,  the  number  of  persons 
served,  and  total  dollars  expended 
during  the  month.  This  report  is  due  no 
later  than  the  fifteenth  day  of  the 
subsequent  month. 

fb)  The  Quarterly  Analysis  of  Funds 
Report  shall  include,  by  category  of 
assistance,  data  on  the  number  of  cases, 
persons  served,  and  expenditures  per 
person  and  per  case.  The  Quarterly 
Analysis  of  Funds  Report  is  to  be 
accompanied  by  a  narrative  report  on 
the  activities  and  accomplishments  of 
the  program,  and  on  projected  deficits, 
if  any  are  anticipated.  This  report  is  due 
on  the  fifteenth  of  the  month  following 
the  end  of  each  Quarter. 

(c)  The  Annual  Report  shall  include 
unduplicated  counts  of  cases,  persons, 
and  dollars  by  category  and  by  each 
reservation  program.  This  report  is  due 
no  later  than  ninety  (90)  days  following 
the  end  of  each  fiscal  year. 

(d)  Special  reports  to  Congress  are  due 
when  requested. 

$20.16    Staffing  requirements. 

The  following  staffing  requirements  . 
shall  apply  to  all  BIA  social  services 
programs: 

(a)  Each  local  program  shall  have  a 
minimum  of  one  staff  member  with  a 
Master  of  Social  Work  (MSW)  degree. 

(b)  Any  additional  staff  member(s) 
engaging  in  the  direct  delivery  of 
services  shall  have,  at  a  minimum,  a 
bachelors  degree  in  a  human  services 
discipline  or  no  fewer  than  three  years 
of  work  experience  in  the  field  of 
human  services. 

(c)  A  social  services  program  that  is 
unable  to  comply  with  these 
requirements  shall  provide  regular 
access  to  professional  consultation  and/ 
or  implement  a  formal  staff 
development/training  plan  to  achieve 
this  standard.  The  Area  Director  shall 
determine  whether  the  alternative  plan 
will  support  and  promote  an  acceptable 
level  and  quality  of  "services.  * 

4.  Under  subpart  C — Eligibility 
Conditions,  §  20.20  is  amended  by 
adding  (c)  through  (f)  and  §20.23  is 
revised  to  read  as  follows: 


$20.20    General. 

•        •        *        •        • 

(c)  The  Assistant  Secretary  may 
authorize  emergency  short-term 
assistance  and  services  to  Indians  not 
otherwise  eligible  under  this  part,  who 
reside  on  a  reservation  or  in  designated 
near-reser\'ation  areas: 

(1)  Upon  written  request  of  an 
appropriate  tribal  governing  body  or  the 
appropriate  Bureau  official,  and 

(2)  When  necessary  to  meet  need  as 
defined  at  §  20.1  and  prevent  hardship 
caused  by  fire,  flood  or  acts  of  nature. 

(d)  When  de'ermining  eligibility  for 
programs  provided  under  this  part,  cash 
distributed  per  capita  pursuant  to  Public 
Law  97-458,  Public  Law  98-64  and 
Public  Law  100-241,  shall  be 
disregarded  to  the  extent  that  such  cash 
does  not,  in  the  aggregate,  exceed  $2000 
per  individual  each  year.  The  $2000 
limit  is  applied  separately  each  year, 
and  cash  distributions  which  an 
individual  received  in  a  prior  year  and 
retained  into  subsequent  years  will  not 
be  counted  as  a  resource  in  those  years. 

(e)  When  determining  eligibility  for 
programs  provided  under  this  part, 
income  and  resources  of  legally 
responsible  relatives  or  individuals 
shall  be  considered  as  available  to  meet 
the  need  of  the  applicant(s).  Legal 
relationships  between  husband  and 
wife,  parent  and  minor  child,  and 
guardian  and  ward  are  considered  as 
relationships  in  which  support  is 
deemed. 

(f)  Upon  written  request  of  a  tribal 
governing  body  and  the 
recommendation  of  the  appropriate 
Area  Director  and/or  Agency 
Superintendent,  the  Assistant  Secretary 
may  designate  near  reservation  service 
areas  that  are  adjacent  or  contiguous  to 
reservations.  Upon  approval  by  the 
Assistant  Secretary,  each  designated 
near  reservation  service  area  will  be 
published  in  the  Federal  Register  as  a 
locale(s)  appropriate  for  the  extension  of 
financial  assistance  and/or  social 
services.  Requests  for  the  designation  of 
a  near  reservation  service  area  shall  be 
based  on  the  following  general  criteria: 

(1)  Number  of  Indian  people  native  to 
the  reservation  residing  in  the  area; 

(2)  Written  designation  by  the  tribal 
governing  body  that  members  of  their 
tribe  and  family  members  who  are 
Indian  residing  in  the  area,  are  socially, 
culturally  and  economically  affiliated 
with  their  tribe  and  reservation; 

(3)  Geographical  proximity  of  the  area 
to  the  reservation;  and 

(4)  Administrative  feasibility  of 
providing  an  adequate  level  of  services 
to  the  area. 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7,  1994  /  Proposed  Rules 


16723 


§  20.23    Burial  and  disaster  assistance. 

In  the  absence  of  other  resources, 
burial  and  disaster  assistance  shall  be 
provided  to  eligible  Indians  meeting  the 
requirement  prescribed  in  §  20.20(a) 
provided  that  they  reside  in  areas  where 
the  needed  services  are  not  available  to 
all  residents  on  the  same  basis  from  a 
state,  county,  or  local  public 
jurisdiction.  Case  records  shall  be 
documented  to  reflect  need  and 
substantiate  all  relevant  eligibility 
factors. 

(a)  Burial  assistance.  Burial  assistance 
shall  be  provided  to  meet  minimum 
burial  expenses  for  eligible  Indians. 

(1)  The  deceased  is  considered  the 
applicant  and  the  determination  of 
ehgibility  is  based  on  the  resources 
available  to  him/her,  including,  but  not 
limited  to,  tribal  burial  programs, 
veterans'  death  benefits,  Individual 
Indian  Money  (IIM)  accounts,  insurance 
poHcies,  and  cash  on  hand. 

(21  Requests  and  applications  for 
burial  assistance  shall  be  received  from 
relatives  or  other  persons  who  have 
assumed  responsibility  for  making 
burial  arrangements.  In  no  instance, 
however,  shall  an  application  for  burial 
as.sistance  be  approved  after  interment 
of  the  individual  on  whose  behalf  burial 
assistance  is  sought. 

(3)  Applications  made  on  behalf  of  a 
deceased  Indian  person  are  subject  to 
eligibility  determinations  in  accordance 
with  criteria  specified  at  §  20.20(a). 
Prior  to  final  burial  arrangements,  the 
caseworker  shall  evaluate  each  case 
relative  to  all  available  resources  and 
income. 

(4)  Upon  the  reque.st  of  a  relative  or 
other  responsible  party,  the  actual  cost 
for  transporting  the  body  of  a  deceased 
Indian  person  determined  to  be  eligible 
and  without  resources  may  be  provided 
if  the  following  conditions  are  met: 

(!)  No  other  resources  for 
transportation  are  available; 

(ii)  The  death  occurred  while  the 
decedent  was  away  from  the  reservation 
or  other  approved  service  area  and  the 
absence  did  not  exceed  a  duration  of 
sixty  (60)  days;  and 

(iii)  Transportation  costs  are 
reasonable  relative  to  distance  and  the 
prevailing  rate  for  others  in  similar 
circumstances. 

(5)  In  the  absence  of  a  locally 
established  state/county  rate,  the 
approved  payment  rate  shall  be  the 
national  maximum  burial  payment  rate 
to  be  established  annually  by  the 
Assistant  Secretary. 

(6)  A  supplement  may  be  granted 
when  state/county/tribal  burial  benefits 
or  other  resources  are  available,  but  are 
less  than  the  BIA's  established  rate. 
However,  the  supplement  together  with 


the  public  benefit  may  not  exceed  BIA's 
national  payment  rate. 

(7)  Upon  request,  funds  to  assist  with 
a  culturally  relevant  tribal  burial 
practice  may  be  approved  if  all  other 
factors  of  eligibility  are  met.  The  rate  of 
payment  for  this  purpose,  together  with 
other  burial  assistance  provided  under 
this  part,  shall  not  exceed  the  amount 
established  annually  by  the  Assistant 
Secretary. 

(b)  Disaster  assistance.  (1)  Disaster 
assistance  pa>Tnents  shall  be  made  only 
for  food,  shelter,  and/or  other 
necessities  directly  related  to  meeting 
immediate,  basic  living  needs. 

(2)  The  order  of  preference  for 
payment  standards  is  the  Federal 
emergency  payment  standard,  locally 
established  state/county  rate,  or  the  rate 
as  determined  annually  by  the  Assistant 
Secretary.  Pavment  shall  not  exceed  the 
payment  standard.  Emergency  services 
and  expenditures  shall  be  coordinated 
with  other  appropriate  disaster 
committees  or  programs  and 
documented. 

(.3)  The  Assistant  Secretary  may 
authorize  community-wide  short  term 
disa.ster  assistance  and  services  for 
Indians  not  eligible  for  other  services 
under  this  part.  This  assistance  is  to  be 
used  in  conjunction  with  other 
assistance  for  which  the  individual 
community  mem.bers  qualify  and  may 
be  authorized  only  under  the  following 
conditions: 

(i)  The  beneficiaries  are  Indians 
residing  on  a  reservation  or  in  a 
designated  near-reservation  area: 

(ii)  A  written  request  is  submitted  to 
the  Assistant  Secretary  by  the 
appropriate  tribal  governing  body  or 
BIA  official;  and 

(iii)  The  assistance  is  necessary  to 
meet  essential  needs  as  defined  in 
§20.1. 

5.  Under  subpart  C— Eligibility 
Conditions,  new  §§  20.26  and  20.27  are 
added  to  read  as  follows. 

§  20.26    Adult  care  assistance. 

The  purpose  of  the  adult  care  program 
is  to  provide  non-medical  care  for 
eligible  adults  who  need  personal  care 
and  supervision  due  to  advanced  age, 
infirmity,  physical  condition,  or  mental 
impairment.  Services  under  this 
program  can  be  provided  only  if  they 
are  not  available  through  state,  county, 
local  or  other  Federal  programs.  Nothing 
in  this  subjection  shall  be  construed  to 
restrict  payment  of  adult  care  financial 
assistance  pending  application  and/or 
approval  for  other  programs. 

(a)  Adult  care  assistance  may  be 
approved  when: 


(1)  The  adult  or  his/her  legally 
responsible  guardian  applies  for  such 
assistance  in  writing. 

(2)  The  adult  is  unable  to  meet  his/her 
essential  needs,  including  non-medical 
care  and/or  protection,  with  his/her 
own  resources. 

(3)  There  are  no  other  Federal,  state, 
or  county  public  assistance  resources, 
including  services  provided  pursuant  to 
titles  XIX  and  XX  of  the  Social  Security 
Act,  available  to  meet  the  required 
special  need. 

(4)  The  cost  of  care  is  not  available 
from  his/her  immediate  family. 

(5)  Facts  regarding  infirmity,  and/or 
the  physical  or  mental  condition  of  the 
client  and  his/her  need  for  non-medical 
adult  care  have  been  documented. 

(b)  Adult  care  assistance  may  be 
authorized  only  if  the  aduh  does  not 
require  skilled  nursing  care  warranting 
medical  supervision. 

(c)  Payments  shall  be  authorized 
under  purchase  of  service  agreements 
only  for  care  provided  in  state  or  tribally 
licensed/certified  group  settings,  or  by 
individual  service  providers  licensed/ 
certified  by  a  tribe  or  a  state. 

(d)  No  adult  care  payment  shall  be 
approved  for  or  on  behalf  of  a  client 
until  the  eligibility  case  worker  certifies 
through  documentation  that  all 
eligibility  factors  have  been  met. 

(e)  Adult  care  is  to  be  provided  in  the 
setting  determined  to  be  the  least 
restrictive  (in-home  care,  adult  day  care, 
foster  care,  group  home,  or  institutional) 
for  the  specific  individual  adult.  If 
appropriate,  and  when  a  qualified  care 
provider  is  available,  in-home  care  is 
preferred.  When  an  institutional  or 
group  care  setting  is  in  the  adult's  best 
interest,  the  preferred  placement  shall 
be  in  a  facility  located  as  close  as 
possible  to  his/her  home  community. 

(0  The  cost  of  adult  care  provided  by 
BIA  shall  not  exceed  the  applicable  state 
payment  rate  for  similar  care. 

(g)  When  establishing  the  actual  level 
of  pavment  for  an  adult's  care,  the  BIA 
shall: 

(1)  Consider  all  available  resources 
when  determining  eligibility;  and 

(2)  Determine  the  amount  of  the 
assistance  payment  for  which  the  client 
is  eligible  based  upon  the  deficit 
remaining  after  all  available  resources 
are  deducted  firom  the  cost  of  care. 

(h)  Redetermination  of  adult  care 
eligibility  and  the  payment  level. 

(1)  The  BIA  shall  redetermine 
financial  eligibility  and  the  amount  of 
the  BIA  payment  based  upon  the  deficit 
between  the  cost  of  care  and  resources 
available  to  the  adult  in  need  of  care, 
including  other  Federal,  state,  or  public 
assistance  resources.  Recipients  or  their 
authorized  representatives  are  required 
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to  inform  the  BIA  immediately  of  any 
changes  in  status  that  may  affect 
eligibility  or  the  amount  of  assistance. 
The  BIA  shall  redetermine  eligibility 
whenever  there  is  an  indication  of  a 
change  in  circumstances  affecting 
eligibility,  but  not  less  frequently  than 
once  every  six  months  for  each 
recipient. 

(2)  The  redetermination  process  shall 
include  personal  contact  with  the 
recipient  in  the  actual  placement 
setting.  The  purposes  of  the  contact  are 
to  evaluate  changes  in  the  adult's 
personal  circumstances  or  condition 
and  to  assess  the  need  for  continued 
assistance. 

§20.27    Work  Experience  Program  (WEP). 

WEP  is  a  program  for  eligible  general 
assistance  recipients.  It  provides  work 
experience  and  job  skills  that  will 
enhance  the  recipients'  potential  for  job 
placement.  WEP  participation  is 
mandatory  for  general  assistance 
recipients,  unless  they  are  excepted 
under  25  CFR  20.21(i). 

(a)  Work  experience  and  training 
sites.  (1)  Work  experience  and  training 
sites  offering  i>otential  for  job  placement 
within  a  speciBed  period  of  time  shall 
be  given  priority. 

(2)  If  eventual  employment  at  a  work 
site  is  not  likely,  other  options  for  WEP 
placements  that  provide  opportunity  for 
the  development  of  relevant  skills  and 
good  work  habits  shall  be  preferred. 

(3)  Placement  should  not  exceed  a 
period  of  24  months. 

(4)  Placements  of  WEP  participants  in 
subsidized  employment  may  be 
authorized  for  periods  up  to  six  months 
if  the  employer  shares  in  the  cost  of  the 
participant's  wages.  Agreements  with 
such  employers  shall  include  the 
amount  of  wages  to  be  paid  and  a 
provision  that  the  WEP  participant  will 
be  considered  for  permanent 
employment  if  a  vacancy  exists. 


(b)  Payment  for  work-related 
expenses.  (1)  A  monthly  work-related 
paymait  not  to  exceed  the  amount 
established  and  periodically  reviewed 
by  the  Assistant  Secretary  shall  be 
allowed  for  WEP  participation.  No 
advance  general  assistance  grant 
payments  or  WEP  payments  are 
authorized. 

(2)  Payments  to  participants  shall  not 
be  considered  as  wages,  but  as  grant 
assistance  payments  pursuant  to 
provisions  at  25  CFR  20.21. 

(c)  Participants.  (1)  In  situations 
where  the  recognized  head  of  the  family 
unit  is  certified  as  unemployable,  an 
alternate  member  of  the  assistance 
group,  such  as  the  spouse  or  another  , 
adult,  shall  be  designated  as  available 
for  WEP  participation. 

(2)  Where  there  are  multiple  family 
units  in  one  household,  one  member  of 
each  family  unit  shall  be  eligible  to 
participate  in  WEP. 

(d)  Program.  (1)  The  local  WEP  shall 
have  ^ecific  vmtten  program 
procedures  that  cover  hours  of  work, 
participation  requirements,  acceptable 
reasons  for  granting  leave  fh)m  work, 
evaluation  criteria  and  monitoring 
plans. 

(2)  WEP  services  are  administered  as 
part  of  the  general  assistance  program. 
The  costs  of  providing  WEP  services  is 
included  within  the  total  social  services 
program  budget.  The  actual  cost  of 
providing  WEP  services  shall  not  exceed 
the  following  formula: 


Average  number  of  direct 
part)cipa.nts 

Maximum  al- 
lowabie  admtn- 
istratrve  costs 
for  WEP  (per- 
cent) 

25  and  below 

40 

26  to  50  

30 

51  and  up  

20 

(3)  Capital  equipment,  materials,  and 
suppUes  for  projects  and  tools  or  other 


equipment  may  not  be  purchased  with 
grant  assistance  funds. 

(4)  Worker's  compensation  coverage 
and  liability  or  other  insurance  may  not 
be  provided  with  grant  assistance  hinds. 

6.  A  new  subpart  E — Quality 
Assurance,  consisting  of  §  20.35.  is 
added  to  read  as  follows: 

Subpart  E — Quality  Assurance 

§  20.35    Quality  assurance  reviews. 

(a)  The  BIA  shall  establish  and 
perform  quality  assurance  reviews  to 
assess  the  provision  of  quality  services 
through  uniform  application  of 
regulations.  This  will  be  done  by 
performing  regular,  periodic  reviews  to 
determine  the  degree  to  which 
regulations  are  followed  and 
implemented  in  all  areas  of  operation, 
and  to  ensure  that  internal  control 
processes  comply  with  OMB  Circular 
i^l23.  The  review  shall  include 
operations  at  Central,  Area,  and  Agency 
Office  levels  to  ensure  program  integrity 
at  all  levels. 

(b)  Schedule.  Scheduled  annual 
reviews  shall  be  performed  at  selected 
locations  in  each  of  BIA's  areas. 

A  review  schedule  and  the  sampling 
method  shall  be  distributed  annually  to 
each  Area  Director. 

(c)  The  quality  assessment  process 
shall  include  procedures  for; 

(1)  Reviewing  program  records  and 
conducting  on-site  evaluations; 

(2)  Documenting  the  findings  of 
compliance  or  non-compliance  with 
program  regulations  and  OMB  Circular 
A-123  requirements;  and 

(3)  Tracking  corrective  action  plan(s), 
or  administrative  recommendations. 

Dated:  February  22, 1994. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  94-8188  Filed  4-6-94;  8:45  am) 
BILUNC  COOe  431(M>2-4> 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  256 

RIN  1076-AD01 

Resource  Allocation  Methodology  for 
the  Housing  Improvement  Program 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  a 
revision  to  the  distribution  method  for 
Housing  Improvement  Program  (HIP) 
funds  from  a  housing  inventory  basis  to 
documented  eligible  applicants.  A 
technical  correction  is  also  made  to 
eliminate  Category  C,  Downpayments 
which  is  inconsistent  with  the  intent  of 
the  HIP.  A  revision  is  proposed  to 
eliminate  individuals  who  ovm  a  home 
acquired  under  Federal  housing 
assistance  from  the  Department  of 
Housing  and  Urban  Development  (HUD) 
through  an  Indian  Housing  Authority 
from  being  served  under  HIP. 
DATES:  Comments  must  be  submitted  on 
or  before  June  6, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ron  Thurman,  Housing 
Specialist,  Division  of  Housing 
Assistance,  Bureau  of  Indian  Affairs, 
18th  and  C  Streets  NW.  (Mail  Stop  2525 
MIB),  Washington,  DC  20240. 

Request  for  Comments:  Comments  axe 
requested  from  tribes,  individuals,  and 
tribal  organizations.  The  Assistant 
Secretary — Indian  Affairs,  will  mail  a 
copy  of  this  Federal  Register  Notice  to 
all  Federally-recognized  Tribes  with  a 
personal  letter  explaining  her  support 
for  HIP  and  her  interest  in  the  proper 
use  of  HIP  funds. 

FOR  FURTHER  INF0RMATKX4  CONTACT:  Ron 
Thurman,  Housing  Specialist,  Division 
of  Housing  Assistance,  (202)  208-5427. 
SUPPlfMENTARY  INFORMATION:  Since  FY 
1986.  the  BIA  has  distributed  HIP  funds 
using  a  formula  that  is  based  on  biennial 
housing  inventories  submitted  by 
individual  tribes.  The  funding 
calculation  formula  is  based  on  90%  of 
the  repair  need  and  up  to  10%  of  the 
new  construction  need  indicated  by  the 
inventories,  except  for  Alaska  where  the 
percentages  are  95%  and  35%.  These 
figures  are  converted  to  dollars,  and  the 
dollar  amount  is  divided  by  the  number 
of  years  required  to  complete  a  work 
plan.  The  formula  is  the  basis  for 
proportional  distribution  of 
appropriated  funds.  The  use  of 
percentages  based  on  an  assumed  HIP 
responsibility  does  not  reflect  an 


accurate  picture  of  individuals  eligible 
for  HIP  assistance. 

For  a  variety  of  reasons,  many  of  the 
housing  inventories  are  not  accurate. 
Accuracy  would  require  a  house-by- 
house  assessment  and  completion  of  a 
housing  inventory  work  sheet 
describing  the  condition  of  each  house 
inventoried  to  support  the  repair  or 
replacement  decision.  Most  tribes  do 
not  have  sufficient  qualified  personnel 
with  a  construction  background  to 
complete  the  work  sheet  accurately. 
Presently,  there  is  no  requirement  to 
determine  whether  the  individual  house 
is  occupied  and  owned  by  a  person  who 
is  eligible  for  HIP  assistance. 

At  a  meeting  in  Albuquerque,  New 
Mexico.  November  1-5, 1993.  the  Joint 
Tribal/DOI/BIA  Reorganization  Task 
Force  recommended  that  HIP  be 
transferred  in  FY  1995  to  the  Tribal 
Priority  Allocation  (TPA)  section  of  the 
budget  where  program  priorities  and 
funding  levels  are  established  by 
individual  tribes.  They  further 
recommended  that  the  resource 
allocation  methodology  for  HIP  be 
revised  from  housing  inventory  to 
documented  eligible  applicants  to 
ensure  that  funding  distribution  better 
responds  to  need. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  location  identified  in  the 
ADDRESSES  section  of  this  document. 
The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  Department  of  the  Interior  has 
reviewed  this  document  under 
Ex^H:utive  Order  12866.  This  rule  will 
not  have  a  significant  economic  impact 
on  a  sulKtantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

In  accordance  with  E.O.  12630.  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Envirorunental  Policy 
Act  of  1969. 


The  information  collection 
requirement  contained  in  this  part  has 
been  approved  by  the  Office  of 
Management  and  Budget  as  required  by 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1076-0084. 

The  primary  author  of  this  document 
is  Kay  C.  Keely,  Acting  Chief,  Division 
of  Housing  Assistance. 

List  of  Subjects  in  25  CFR  Part  256 

Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Housing,  Indians, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  256  of  title  25,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below.  

1.  The  authority  citation  for  25  CFR 
Part  256  continues  to  read: 

Authority:  42  Stat.  208.  (25  U.S.C  13). 

2.  Section  256.3  (c)  and  (d)  is  revised 
to  read  as  follows: 

§256.3    Policy. 

•         •         •         *         • 

(c)  Beginning  in  FY  1995  HIP  funds 
will  be  distributed  to  tribes 
proportionally  based  upon  the  total 
number  of  documented  program-eligible 
applicants  submitted  by  all  tribes. 
Tribes  shall  make  every  effort  to 
advertise  the  opportunity  to  apply  for 
housing  assistance  to  all  member  and 
non-member  Indians  residing  within  the 
designated  service  area.  Tribes  shall 
review  HIP  applications  for  eligibility  in 
accordance  with  §  256.6  and  ensure  that 
appropriate  records  and  documents  to 
verify  eligibility  are  on  file.  On  or  before 
August  1, 1994,  each  Tribe  shall  submit 
to  \he  Area  Office  a  list  of  documented 
program-eligible  applicants  that  also 
specifies  the  category  of  service  to  be 
provided  to  each  applicant.  This  list 
shall  be  accompanied  by  the 
applications  and  a  tribal  resolution 
affirming  the  accuracy  of  the  list.  The 
Area  housing  staff  will  review  the  HIP 
applications  and  certify  that  they  have 
done  so  before  submitting  the  list  of 
documented  eligible  applicants  to  the 
Central  Office.  In  some  instances,  it  may 
be  easier  for  the  Area  housing  staff  to 
inspect  the  applications  at  the  tribal 
offices.  This  decision  may  be  made 
locally. 

(d)  Beginning  in  FY  1995,  HIP  funds 
shall  be  included  in  the  Tribal  Priority 
Allocation  (TPA)  section  of  the  BIA 
budget.  Beginning  in  FY  1996,  each 
tribe  shall  establish  its  own  funding 
level  for  HIP  within  the  TPA  allocation 
based  upon  the  number  of  eligible 
applicants  it  plans  to  serve  in  that  year. 
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Tribes  are  encouraged  to  provide 
adequate  funding  to  meet  the  housing 
needs  of  individuals  residing  within  the 
designated  service  area.  Every  effort 
shall  be  made  to  use  HIP  funds  in 
conjunction  with  other  programs  so  that 
the  result  will  be  a  greater  amount  of 
housing  improvements  than  would 
otherwise  be  possible  with  the  HIP 
funds  alone.  Other  funding  sources  shall 
be  used  only  to  supplement  HEP  funds, 
not  as  a  means  to  exceed  the  regulatory 
cost  limits  for  the  category  of  service. 

§  256.4    [Removed] 

3.  Section  256.4  (c)  is  removed. 

§256.6    [Amended] 

4.  Section  256.6(c)  is  revised  to  read 
as  follows: 


(c)  Houses  Financed  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  shall  not  be  eligible 
for  assistance  under  HIP. 

5.  The  introductory  paragraph  of 
§  256.7  is  revised  to  read  as  follows; 

§256.7    HIP  selection  criteria. 

At  least  every  two  years,  each  tribe 
shall  develop  a  single  priority  list  of 
appliceints  who  satisfy  the  eligibility 
requirements  of  §  256.6.  The  priority  list 
shall  be  developed  using  a  ranking 
system  based  upon  five  basic  factors  of 
need:  Annual  income,  family  size, 
overcrowded  living  conditions,  age.  and 
handicap  or  disability.  Eligible 
applicants  may  receive  points  for  any  or 
all  of  these  five  criteria  in  accordance 
with  the  point  schedule  contained  in 
Appendix  A  of  this  part.  Individuals 


with  a  total  score  below  zero,  as  a  result 
of  earning  negative  points  for  income, 
shall  not  be  considered  eligible  and 
shall  not  be  ser\'ed.  Housing  assistance 
will  be  provided  to  individuals  in 
priority  order  based  upon  the  number  of 
points  earned.  Eligibility  information 
should  be  revalidated  before  service  is 
actually  provided. 

6.  Section  256.7(f)  is  removed. 

7.  In  Appendix  A  to  part  256 — 
Summary  of  Selection  Criteria — ^Point 
Schedule  Factor  No.  6  is  removed. 

Dated  January  27, 1994 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-8189  Filed  4-6-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

[Program  Announcement  No.  OCS-94-01] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1994  Job  Opportunities  for  Low- 
Income  Individuals  Program 
(Demonstration  Projects) 

AGENCY:  Administration  for  Children 
and  Families  (ACT).  DHHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Office  of  Community 
Services'  FY  1994  Job  Opportunities  for 
Low-Income  Individuals  Programs 
(Demonstration  Projects). 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  505  of  the  Family  Support 
Act  of  1988. 

CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  June  6, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Services, 
Administration  for  Children  and 
Families,  370  L'Ecfant  Promenade  S\V., 
Washington,  DC  20447,  Telephone  (202) 
401-9233,  Contact;  Nolan  Levk-is. 
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Part  I — Preamble 

A.  Legislative  Authority 

The  Senate  Committee  on 
Appropriations,  in  its 
recommendations,  provides  $5,500,000 
for  job  creation  demonstration  activities 
authorized  under  section  505  of  the 
Family  Support  Act  of  1988,  Public  Law 
100-485.  Sen.  Rep.  No.  143. 103d  Cong., 
1st  Sess.  170  (1993).  Section  505  of  the 
Family  Support  Act  of  1988  authorizes 
the  Secretary  to  enter  into  agreements 
with  not  less  than  5  nor  more  than  10 
non-profit  organizations  (including 
community  development  corporations) 
for  the  purpose  of  conducting 
demonstration  projects  to  create 
employment  and  business  opportunities 
for  certain  low-income  individuals. 

B.  Eligible  Applicants 

The  orgcuiizations  eligible  to  apply  for 
funding  under  this  program  is  any  non- 
profit organization  (including 
community  development  corporations) 
that  is  exempt  from  taxation  under 
section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  section  501(c)  of  such  Code. 
Applicants  must  provide  documentation 
of  their  tax  exempt  status.  Any  of  the 
following  is  acceptable  evidence  of  non- 
profit status:  (1)  A  copy  of  the  appHcant 
organization's  list  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code;  or  (2) 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate.  Failure  to  provide 
evidence  of  non-profit  status  will  result 
in  rejection  of  the  application. 

C.  Definition  of  Terms 

For  purposes  of  this  Program 
Announcement  the  followang 
definitions  apply: 


— Budget  Period:  The  interval  of  time 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Community-Level  Data:  Key 
information  to  be  collected  by  each 
grantee  that  will  allow  for  a  national- 
level  analysis  of  common  features  of 
JOLI  projects.  This  includes  data  on 
the  population  of  the  target  area,  the 
percentage  on  public  assistance,  the 
percentage  whose  incomes  fall  below 
the  poverty  line,  the  unemplojmient 
rate,  the  nimiber  of  new  business 
starts  and  business  closings,  and  a 
description  of  the  major  employers 
and  average  wage  rates. 

— Community  Development 
Corporation:  A  private,  locally 
initiated,  nonprofit  entity,  governed 
by  a  board  consisting  of  residents  of 
the  community  and  business  and 
civic  leaders,  which  has  a  record  of 
implementing  economic  development 
projects  or  whose  Articles  of 
Incorporation  and/or  By-Laws 
indicate  that  it  has  a  focus  in  the  area 
of  economic  development. 

— Hypothesis:  An  assumption  made  in 
order  to  test  its  validity.  It  should 
assert  a  cause-and-effect  relationship 
between  a  program  intervention  and 
its  expected  result.  Both  the 
intervention  and  result  must  be 
measured  in  order  to  confirm  the 
hypothesis.  For  example:  Eighty  hours 
of  classroom  training  in  small 
business  planning  will  be  sufficient 
for  participants  to  prepare  a 
successful  loan  application.  In  this 
example,  data  would  be  obtained  on 
the  number  of  hours  of  training 
actually  received  by  participants  (the 
intervention),  and  the  quality  of  loan 
applications  (the  result). 

— Intervention:  Any  planned  activity 
within  a  project  that  is  intended  to 
produce  changes  in  the  target 
population  and/or  the  environment 
and  can  be  formally  evaluated.  For 
example,  assistance  in  the  preparation 
of  a  business  plan  and  loan  package 
are  planned  interventions. 

— Job  Creation:  To  bring  about,  by 
activities  and  services  funded  under 
this  program,  new  jobs.  Jobs  that  were 
not  in  existence  before  the  start  of  the 
project.  These  activities  can  include 
self-employment/entrepreneurial 
training,  the  development  of  new 
businesses  or  the  expansion  of 
existing  businesses. 

— Non-profit  Organizations:  Any 
organization  (including  a  community 
development  corporation)  exempt 
from  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of 
section  501(c)  of  such  Code. 


— Private  employers:  Third-party  private 
non-profit  organizations  or  third-party 
for-profit  businesses  operating  in  the 
same  commimity  as  the  applicant. 

— Process  Evaluation:  The  ongoing 
examination  of  the  implementation  of 
a  program.  It  focuses  on  the 
effectiveness  and  efficiency  of  the 
program's  activities  and  interventions 
(for  example,  methods  of  recruiting 
participants,  quality  of  training 
activities,  or  usefulness  of  follow-up 
procedures).  It  should  answer 
questions  such  as:  Who  is  receiving 
what  services?,  are  the  services  being 
delivered  as  planned?,  and  are  client 
competencies  improving?  It  is  also 
known  as  formative  evaluation 
because  it  gathers  information  that 
can  be  used  to  improve  the  way  a 
program  operates  while  the  program 
is  in  progress. 

— Program  Participant/Beneficiary:  Any 
individual  eligible  to  receive  Aid  to 
Families  with  Dependent  Children 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act  and  any  other  individual 
whose  income  level  does  not  exceed 
100  percent  of  the  official  poverty  line 
as  found  in  the  most  recent  Annual 
Reusion  of  Poverty  Income 
Guidelines  pubhshed  by  the 
Department  of  Health  and  Human 
Services.  (See  Attachment  A.) 

— Project  Period:  The  total  time  a  project 
is  approved  for  support,  including 
any  extensions. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family,  by  reason  of 
employment,  does  not  need  and  is  not 
eligible  for  public  assistance.  i 

D.  Purpose 

The  purpose  of  this  program  is  to 
demonstrate  and  evaluate  ways  of 
creating  new  employment  and  business 
opportunities  for  certain  low-income 
individuals  through  the  provision  of 
technical  and  financial  assistance  to 
private  employers  in  the  community, 
self-employment/micro-enterprise 
programs  and/or  new  business 
development  programs.  A  low-income 
individual  eligible  to  participate  in  a 
project  conducted  under  this  program  is 
any  individual  efigible  to  receive  Aid  to 
Families  with  Dependent  Children   . 
(AFDC)  under  Part  A  of  Title  IV  of  the 
Social  Secuirity  Act  and  any  other 
individual  whose  income  level  does  not 
exceed  100  percent  of  the  official 
poverty  fine.  (See  Attachment  A.) 
Within  these  categories,  emphasis 
should  be  on  individuals  who  are 
unemployed,  those  residing  in  public 
housing,  and  those  who  are  homeless. 
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Part  II— Program  Priority  Areas 

A.  General  Projects  1.0 

The  Congressional  Conference  Report 
on  the  FY  1992  appropriations  for  the 
Department  of  Labor,  Health  and 
Human  Ser\'ices,  and  Education  and 
related  agencies  directs  the  ACF  to 
require  economic  development 
strategies  as  part  of  the  application 
process  to  ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration.  H.R.  Conf.  Rep.  No.  282, 
102d  Cong.,  1st  Sess.  39  (1991).  These 
strategies  should  include  descriptions  of 
how  projects  financed  and  jobs  created 
under  this  program  will  be  integrated 
into  a  larger  effort  to  promote  job  and 
business  opportunities  for  eligible 
program  participants.  Proposed  projects 
should  demonstrate  how  their  program 
will  impact  the  overall  community/ 
communities  ser\'ed  by  the  applicant. 
OCS  will  only  fund  projects  that  create 
new  jobs  and,' or  business  opportunities 
for  eligible  program  participants. 
Projects  funded  under  this  program 
must  demonstrate  how  the  proposed 
project  will  enhance  the  participants' 
ability  and  skills  in  their  progress 
toward  self-sufficienc>'.  Therefore, 
proposed  projects  must  show  promise 
toward  progress  of  achieving  self- 
sufficiency  among  the  target  population. 
OCS  expects  that  the  jobs  and/or 
business/self  employment  opportunities 
to  be  created  under  this  program  will 
contribute  to  the  goal  of  self-sufficiency. 
The  emplojinent  opportunities  should 
provide  hourly  wages  that  exceed  the 
minimum  wage  and  also  provide 
benefits  such  as  health  insuranc", 
transportation,  child  care,  career 
development  opportunities,  etc. 

Applicants  must  show  that  the 
proposed  project  will  create  a 
significant  number  of  new  full-time 
permanent  jobs  through  the  expansion 
of  a  pre-identified  business  or  new 
business  development  and  by  providing 
opportunities  for  self-employment  to 
eligible  participants. 

While  projected  employment  in  future 
years  may  be  included  in  the 
application,  it  is  essential  that  the  focus 
of  employment  opportunities 
concentrate  on  new  full-time, 
permanent  jobs  to  be  created  during  the 
duration  of  the  grant  project  period  and/ 
or  on  the  creation  of  new  business 
development  opportunities  for  low- 
income  individuals. 

In  creating  self-employment  business 
opportunities  for  eligible  participants, 
the  applicant  must  detail  how  it  will 
provide  training  and  support  services  to 
potential  entrepreneurs.  "The  assistance 
to  be  provided  to  potential 
entrepreneurs  must  include,  at  a 


minimum,  technical  assistance  in  basic 
business  planning  and  management 
concepts,  and  assistance  in  preparing  a 
business  plan  (see  Part  IV,  Criterion  III 
for  requirements)  and  loan  application. 

Any  funds  that  are  used  for  training 
purposes  must  be  limited  to  providing 
specific  job-related  training  to  eligible 
participants  who  have  been  selected  for 
employment  (expansion  of  an  existing 
business  or  new  business  development) 
and/or  self-emplojment  business 
opportunities. 

In  the  review  process,  favorable 
consideration  will  be  given  to 
applicants  with  a  demonstrated  record 
of  achievement  in  promoting  job  and 
enterprise  opportunities  for  low-income 
people.  Favorable  consideration  also 
will  be  given  to  those  applicants  who 
show  the  lowest  cost-per-job  created  for 
low-income  individuals.  For  this 
program,  OCS  views  $15,000  as  the 
maximum  amount  for  the  creation  of  a 
job  and,  unless  there  are  extenuating 
circumstances,  will  not  fund  projects 
where  the  cost-per-job  in  OCS  funds 
exceeds  this  amount.  Only  those  jobs 
created  and  filled  by  low-income  people 
will  be  counted  in  the  cost-per-job 
formula.  (See  Part  I\'.  Criterion  IV) 

Technical  assistance  should  be 
specifically  addressed  to  the  needs  of 
the  private  employer  in  creating  new 
jobs  to  be  filled  by  eligible  individuals 
and/or  to  the  individuals  themselves 
such  as  skills  training,  job  preparation, 
self-esteem  building,  etc.  Financial 
assistance  may  be  provided  to  the 
private  employer  as  well  as  the 
individual. 

If  the  technical  and/or  financial 
assistance  is  to  be  provided  to  pre- 
identified  businesses  that  will  be 
expanded  or  fi-anchised.  written 
comments  from  the  businesses  must  be 
included  with  the  apphcation. 

The  creation  of  a  revolving  loan  fund 
with  funds  received  under  this  program 
is  an  allowable  activity.  However.  OCS 
encourages  the  iJSe  of  funds  from  other 
sources  for  this  purpose.  Points  will  be 
awarded  in  the  review  process  to  those 
applicants  who  leverage  funds  from 
other  sources.  (See  Part  IV,  Criterion  VI.) 
Loans  made  to  eligible  beneficiaries  for 
business  development  activities  must  be 
at  or  below  market  rate. 

(Note:  Interest  accrued  on  revolving  loan 
funds  may  be  used  to  continue  or  expand  the 
activities  of  the  approved  project.) 

Grant  funds  received  under  this 
program  may  not  be  used  for 
construction. 

A  formal,  cooperative  relationship 
between  the  applicant  and  the  agency 
responsible  for  administering  the  Job 
Opportunities  and  Basic  Skills  (JOBS) 
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training  program  (as  provided  for  under 
title  IV-A  of  the  Social  Security  Act)  in 
the  area  served  by  the  project  is  a 
requirenie::t  for  funding.  The 
application  must  include  a  signed, 
written  agreement  between  the 
applicant  and  the  local  JOBS  agency,  or 
a  letter  of  commitment  (contingent  only 
on  receipt  of  OCS  funds}.  The  agreement 
must  describe  the  cooperative 
relationship,  including  specific 
activities  and/or  actions  each  of  these 
entities  propose  to  carry  out  over  the 
course  of  the  grant  period  in  support  of 
the  project. 

The  agreement,  at  a  minimum,  must 
cover  activities  that  will  l>e  provided  to 
the  target  population  and  which  are 
related  to  one  or  more  of  the  mandatory 
or  optional  components  offered  by  the 
appropriate  State's  JOBS  program.  The 
mandatory  activities  offered  by  the 
States'  JOBS  programs  consist  of  the 
following  components:  Basic  education 
activities,  job  skills  training,  job 
readiness  activities,  job  development 
and  job  placement.  "The  optional 
components  offered  by  the  States'  JOBS 
programs  include:  Croup  and  individual 
job  search  counseling  and  treiining  on 
job  seeking  skills;  on-the-job-training; 
work  supplementation;  and  community 
work  experience.  (See  Attachment  I  for 
a  list  of  the  State  JOBS  agencies.) 

Projects  also  must  include  an 
independent,  methodologically  sound 
evaluation  of  the  effectiveness  of  the 
activities  carried  out  with  the  grant 
funds  in  creating  new  jobs  and  business 
opportunities.  (See  Part  IV.  Criterion  V). 

Applications  should  include  a  plan 
for  disseminating  the  results  of  the 
project  after  expiration  of  the  grant 
period.  Apphcants  may  budget  up  to 
$1,000  for  dissemination  purposes. 

Priority  will  be  given  to  applications 
proposing  to  serve  those  areas 
containing?  the  highest  percentage  of 
iodividuala  receiving  Aid  to  Families 
with  Dependent  Children  imder  Title 
rV-A  of  the  Social  Security  Act.  (See 
Part  rv,  Criterion  II.) 

B.  Community  Development 
Corporations  Set- Aside  2.0 

For  Fiscal  Year  1994,  a  set-aside  fund 
of  $1  million  will  be  included  for 
community  development  corporations. 
A  community  development  corporation 
for  purposes  of  this  set-aside  fund  is  a 
private,  non-profit  entity  which  has  a 
record  of  implementing  economic 
development  projects  or.  whose  Articles 
of  Incorporation  and/or  By-Laws 
indicate  that  it  has  a  focus  in  the  area 
of  economic  development,  and  which 
has  a  tax  exempt  determination  under 
Section  501(a)  of  the  Internal  Revenue 


Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  Section  501(c)  of  such  code. 

Such  projects  must  conform  to  the 
purposes,  requirements,  and 
prohibitions  apphcabie  to  those 
submitted  under  Part  n.  General  Projects 
1.0. 

Applications  for  these  set-aside  funds 
which  are  not  funded  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants. 

Part  ni — Application  Requirements 

A.  Background  Information 

1 .  Availability  of  Fimds  and  Grant 
Amounts 

The  Office  of  Comm-onity  Services 
expects  to  award  approximately 
$5,500,000  by  September  30,  1994  for 
new  grants  under  this  progreun. 

A  maximum  of  $500,000  for  the  entire 
multi-year  project  period  will  be 
awarded  to  selected  organizations  under 
this  program  in  FY  94.  OCS  will  award 
no  less  than  5  and  no  more  than  10 
grants  under  this  program.  Due  to  the 
limited  number  of  grants  available 
under  this  program,  only  one  grant  will 
be  allowed  to  any  organization. 

2.  Project  and  Budgets  Periods 

Project  and  budget  periods  will  be  36 
months.  Full  funding  of  the  three-year 
project  and  budget  periods  in  FY  94 
assures  stability  for  these  36  months. 

3.  Mobilization  of  Resources 

OCS  will  give  favorable  consideration 
in  the  review  process  to  applicants  who 
mobilize  cash  and/or  third-party  in-kind 
contributions  for  direct  use  in  the 
project.  (See  Part  IV,  Criterion  VI.) 

4.  Program  Participants/BeneBciaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS  and  individuals 
eligible  to  receive  Aid  to  Families  with 
Dependent  Children  under  Part  A  of 
title  IV  of  the  Social  Security  Act. 

Attachment  A  to  this  aimouncement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Annual  revisions  of 
these  guidelines  are  normally  published 
in  the  Federal  Register  In  February  or 
early  March  of  each  year.  Grantees  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries. 
Congressional  offices,  or  by  writing  the 
Su{>erintendent  of  Dociunents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 


No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determinatioa  of  low- 
income  eligibility  for  this  program. 

5.  Cooperative  Partnership  Agreement 

A  signed  written  agreement  or  letter 
of  commitment  between  the  applicant 
and  the  local  JOBS  (welfare)  agency 
must  be  submitted  with  the  application 
in  order  to  be  reviewed  and  evaluated 
competitively.  The  agreement/letter 
must  describe  the  cooperative 
relationship  and  include  specific 
activities  and/or  actions  that  each  of  the 
entities  proposes  to  carry  out  over  the 
course  of  the  grant  period  in  support  of 
the  project.  (Please  review  PAKT  U, 
General  Projects  1.0  for  additicmal 
specific  information  related  to  this 
agreement.) 

6.  Prohibition  and  Restrictions  on  the 

Use  of  Funds 

The  use  of  funds  for  new  construction 
or  the  purchase  of  real  property  is 
prohibited.  Costs  incurred  for 
rearrangement  and  aheration  of  faciUties 
required  specifically  for  the  grant 
program  are  allowable  when  specifically 
approved  by  ACF  in  writing. 

If  the  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in,  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  (See 
Attachment  D:  SF-424B,  Item  13  for 
additional  guidelines.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Failure  to  comply 
with  the  cited  Act  must  result  in  the 
application  being  inehgible  for  fiuiding 
consideration. 

7.  Multiple  Submittals 

Ehie  to  the  limited  number  of  grants 
which  will  be  made  under  this  program, 
only  one  proposal  from  an  eligible 
applicant  will  be  funded  by  OCS  for 
either  the  general  project  fund  or  the 
community  development  corporation 
set-aside  fund. 

8.  Refunding 

OCS  will  not  provide  refunding  to  a 
previously  funded  grantee  to  conduct 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday.  April  7.  1994  /  Notices 


16733 


the  same  demonstration  in  the  same 
target  area. 

9.  Third-Party  Project  Evaluation 

Projects  also  must  include  an 
independent,  methodologically  sound 
evaluation  of  the  effectiveness  of  the 
activities  carried  out  with  the  grant  in 
creating  new  jobs  and  business 
opportunities. 

10.  Economic  Development  Strategy 

Applicants  must  include  an  economic 
development  strategy  in  accordance 
with  the  legislative  reference  cited  in 
Part  II,  Section  A. 

11.  Maintenance  of  Effort 

The  application  must  include  an 
assurance  that  activities  funded  under 
this  program  announcement  are  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance. 

Part  IV — Application  Review  Process 

Applications  which  pass  the  pre- 
rating  review  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
announcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Part  III.  Scoring  will  be 
based  on  a  total  of  100  points. 

(Note:  the  following  review  criteria 
reiterate  the  collection  of  information 
requirements  contained  in  Part  VI  of  this 
announcement.  These  requirements  are 
approved  under  0MB  Control  Number  0970- 
0062  expiration  09-30-95.) 

A.  Criteria  for  Review  and  Assessment 
of  Applications  in  Priority  Areas  1.0  and 
2.0 

Criterion  I:  Organizational  Experience  in 
Program  Area  and  Staff  Responsibilities 
(Maximum:  15  Points) 

(i)  Agency's  Commitment  and 
Experience  in  Program  Area 

The  application  includes 
documentation  which  summarizes  two 
similar  projects  undertaken  by  the 
applicant  agency  and  the  extent  to 
which  the  stated  and  achieved 
performance  targets,  including 
permanent  benefits  to  low-income 
populations,  have  been  achieved. 
Application  indicates  how  the  agency 
will  verify  the  extent  to  which  the 
performance  targets  are  achieved  in  this 


project.  Application  notes  and  justifies 
the  priority  that  this  project  will  have 
within  the  agency  including  the 
facilities  and  resources  that  it  has 
available  to  carry  out  the  project.  In 
addition,  the  application  describes  how 
the  job  creation  activities  planned  in 
this  project  relate  to  the  job  creation 
activities  of  the  agency  and  how  this 
project  will  continue  without 
investment  from  this  source. 

(Note:  The  maximum  number  of  points 
will  be  given  only  to  those  organizations  with 
a  demonstrated  record  of  achievement  in 
promoting  job  creation  and  enterprise 
opportunities  for  low-income  people.) 

(ii)  Staff  Skills,  Resources  and 
Responsibilities 

The  application  must  profile  two  or 
tliree  individuals  who  will  have  the 
most  responsibility  for  shaping  the 
project,  connecting  it  to  customers,  and 
achieving  performance  targets.  The 
focus  should  be  on  the  energy,  capacity 
and  commitment  of  those  persons  who 
will  implement  the  project.  Because  this 
is  a  demonstration  project  within  an 
already -established  agency,  OCS  expects 
that  the  key  staff  person(s)  would  be 
identified,  if  not  hired. 

The  apphcation  must  include  the 
minimum  qualifications  and  a  position 
description  for  the  third-party  evaluator 
(independent  entity,  i.e.  an  entity 
organizationally  distinct  from,  and  not 
under  the  control  of  the  applicant).  A 
third-party  evaluator  must  have 
knowledge  about  and  have  experience 
in  conducting  process  and  outcome 
evaluations,  evaluating  issues  in  the  job 
creation  field,  expansion  of  businesses 
and  the  creation  of  self-employment  and 
small  business  opportunities  for  low- 
income  neighborhoods  and  understands 
the  complexity  of  the  problems  that 
target  population  faces.  The  competitive 
procurement  regulations  (45  CFR  Part 
74,  Appendix  H)  apply  to  service 
contracts  such  as  those  for  evaluators 
when  the  costs  of  such  service  will 
exceed  $25,000. 

Described  the  facilities  and  resources 
(i.e.  space,  equipment,  etc.)  that  it  has 
available  to  carry  out  the  project. 

Criterion  II:  Analysis  of  Need 
(Maximum:  15  Points) 

The  application  includes  a 
description  of  the  geographic  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  It  should 
indicate  what  the  unemployment  rates 
are  in  the  geographic  areas  to  be  served 
and  (to  the  extent  practicable)  cite  how 
the  proposed  businesses  and  subsequent 
jobs  will  impact  on  the  nature  and 
extent  of  the  problem.  It  should  also 


include  documentation  regarding  the 
number  and  percentage  of  individuals 
receiving  Aid  to  Families  with 
Dependent  Children  and  the  total 
number  of  individuals  which  make  up 
the  population  in  the  area  where  the 
project  will  operate. 

Criterion  III:  Work  Program  (Maximum: 
20  Points) 

The  work  plan  and  business  plan(s), 
where  appropriate,  must  be  hotii  sound 
and  feasible.  If  the  applicant  is 
proposing  to  use  project  funds  to 
provide  technical  and/or  financial 
assistance  to  a  third-party  private 
employer  to  develop  or  expand  a  pre- 
identified  business,  the  application 
must  include  a  complete  business  plan. 
An  application  that  does  not  include  a 
business  plan  where  one  is  appropriate 
may  be  disqualified  and  returned  to  the 
applicant. 

The  project  must  be  responsive  to  the 
needs  identified  in  the  Analysis  of 
Need. 

(i)  Work  Plan 

The  work  plan  must  include  a 
hypothesis  or  hypotheses  that  is 
significant  and  includes  the  key 
interventions  and  permits  measurement 
of  the  extent  to  which  the  target 
population  can  achieve  greater  self- 
sufficiency  as  a  result  of  its  involvement 
in  the  project.  The  key  inter\'entions 
should  include  the  types  of  technical 
and  financial  assistance  to  be  provided 
the  recipients,  the  level  of  effort,  as  well 
as  other  activities.  If  the  technical  and/ 
or  financial  assistance  is  to  be  provided 
to  pre-identified  businesses  that  will  be 
expanded  or  franchised,  written 
commitments  from  the  businesses  must 
be  included  with  the  application.  The 
work  program  must  set  forth  realistic 
quarterly  time  targets  by  which  the 
various  work  tasks  will  be  co.-npleted. 
Critical  issues  or  potential  problems  that 
might  impact  negatively  on  the  project 
are  defined  and  the  project  objectives 
can  be  reasonably  attained  despite  such 
potential  problems.  The  application 
provides  a  description  of  the  process 
evaluation  which  will  culminate  in  the 
development  of  a  policies  and 
procediires  manual. 

(ii)  Business  Plan 

The  business  plan,  where  appropriate, 
is  one  of  the  major  components  that  will 
be  evaluated  by  OCS  to  determine  the 
feasibihty  of  a  jobs  creation  project. 

Because  the  guidelines  w^re  written 
to  cover  a  variety  of  possibilities,  rigid 
adherence  to  them  is  not  possible  nor 
even  desirable  for  all  projects.  For 
e.xample.  a  plan  for  a  ser\  ice  business 
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would  not  require  a  discussion  of 

manufecturing  nor  product  design. 
The  business  plan  should  include  the 

following: 

— The  Business  and  its  Industry.  This 
section  should  describe  the  nature 
and  history  of  the  business  if  the 
proposal  is  an  expansion  of  an 
existing  business,  including  the 
following: 

1.  Products  and  services; 

2.  Market  research  and  evaluation 
(show  that  the  product  or  service  has  a 
substantial  market  and  can  achieve  sales 
in  the  face  of  competition); 

3.  Marketing  plan  (including  the 
estimated  market  share  and  sales) 

4.  Manufacturing  and  operations  plan 
(describe  xLe  kind  of  facilities,  plant 
location,  space,  capital  equipment  and 
libor  force  (part  and/or  full-time  wage 
structure)  that  are  reqtiired  to  provide 
the  company's  product  or  service). 

5.  Critical  risk  and  assimiptions 
(include  a  description  of  the  risks  and 
critical  assumptions  relating  to  the 
industry,  the  venture,  its  personnel,  the 
product's  market  appeal,  and  the  timing 
and  financing  of  the  venture). 

6.  Community  beneBts  (identify  low- 
income  individuals  to  be  employed); 
and 

7.  A  financial  plan  (In  developing  the 
financial  plan,  the  following  exhibits 
must  be  prepared  for  the  fi»t  three  years 
of  the  business'  operation:  (a)  Profit  and 
Loss  Forecasts — for  each  year,  (b)  Cash 
Flow  Prelections — for  each  year;  (c)  pro 
forma  balance  sheets — for  each  year,  (d) 
initial  uses  of  project  funds;  and  (e)  any 
future  capital  requirements  and  sources. 

(iii)  Facilities 

If  the  rearrangement  or  alteration  of 
facilities  will  be  required  in 
implementing  the  pro)ect,  the  applicant 
has  described  and  justified  such 
changes. 

Criterion  IV:  Significant  and  Beneficial 
Impact  (Maximum:  25  Points) 

(i)  Quality  of  JOBS/Business 
Opportunities 

The  proposed  project  is  expected  to 
prodiKB  permanent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  community.  Expected 
results  are  quantifiable  in  terms  of  the 
creation  of  permanent,  full-time  jobs  or 
business  opportxmities  developed.  In 
developing  business  opportunities  and 
self-employment  for  low-income 
individual*:  the  applicant  proposes,  at  a 
minimum,  to  provide  basic  business 
planning  and  management  concepts, 
and  assistance  in  preparing  a  business 
plan  and  loan  package.  The  application 
dociunents  that: 


— The  business  opportunities  to  be 
developed  for  eligible  participants 
will  contribute  significantly  to  their 
progress  toward  self-sufficiency;  and/ 
or 

— }obs  to  be  created  for  eligible 
participants  will  contribute 
significantly  to  their  progress  toward 
self-sufficiency;  they  provide,  for 
example,  wages  that  exceed  the 
minimum  wage,  plus  benefits  such  as 
health  insurance,  transportation,  child 
care  and  career  development 
opportunities. 

(ii)  Cost-per-Job 

During  the  project  period  the 
proposed  project  will  create  new, 
permanent  jobs  or  business 
opportunities  for  low-income  residents 
at  a  cost-per-job  below  $15,000  in  OCS 
funds,  (e.g.  cost  per  job  is  calculated  by 
dividing  the  total  amoimt  of  grant  funds 
requested  ($420,000)  divided  by  the 
number  of  jobs  to  be  created  (60)  equals 
the  cost-per-job  ($7,000)).  If  any  other 
calculations  are  used,  please  include 
your  methodology  in  this  section. 

(hkite:  Except  in  those  instances  where 
independent  reviewers  identify  extenuating 
circuiBstances  related  to  business 
development  activities,  the  maximum 
number  of  points  will  be  given  only  to  those 
applicButs  proposing  cost-per-job  created 
estimates  of  S5,000  or  less  of  OCS  requested 
funds.  Higher  cost-per-job  estimates  will 
receive  corrosp>ondingly  fewer  points.) 

Criterion  V:  Third-Party  Evaluation 
(Maximum:  10  Points) 

A  plan  for  a  methodologically  sound 
third-party  (i.e.,  independent) 
evaluation  of  the  demonstration  project 
must  be  included  in  the  application. 

The  Evaluation  Plan: 

— Includes  a  specific  working  definition 
of  "self-sufficiency"  (consistent  with 
the  broad  definition  contained  in  Part 
I]  that  permits  the  measurement  of 
inctemental  progress  of  eligible 
individuals  and  their  famiUes  firom 
dependency  toward  self-sufficiency; 

— Clearly  defines  the  changes  or  benefits 
(outcomes)  to  be  produced,  the 
activities  (interventions)  that  will 
produce  the  changes,  and  the 
measures  of  client  progress  toward 
self-sufficiency  for  which  information 
wiU  be  collected  (for  example: 
inoBases  in  Income,  decreases  in 
public  assistance  payments); 

— Provides  for  the  annual  compilation 
of  community-level  data  on  the 
characteristics  of  the  population  in 
the  project  area,  including  percentage 
on  public  assistance,  percentage 
below  the  poverty  line, 
unemployment  rate,  business  starts 
and  failures,  and  major  employers; 


— ^Provides  for  the  conduct  of  a 
continuing  process  evaluation.  This 
should  indude  the  periodic 
assessment  of  the  following:  client 
characteristics,  pertinent  policies  and 
procedures,  staffing,  coop«ative 
partnerships  with  state  and  local 
agencies,  use  of  other  commimity 
resources,  client  outreach  and 
recruitment,  client  service  delivery, 
cost  of  services,  and  level  of  technical 
and  financial  assistance  to  employers. 
The  types  of  data  and  information, 
measures  and  indicators  to  be  used  for 
the  process  evaluation,  as  well  as  the 
methods  and  timefi-ame  for  collecting 
and  analyzing  the  required  data 
should  be  indicated; 

— Provides  for  the  completion  of  two 
interim  evaluation  reports  and  a  final 
report.  The  final  evaluation  report 
will  describe  the  program  design  and 
any  changes  fi'om  the  original 
workplan,  outreach  and  recruitment 
results,  interventions,  and 
accomplishments.  The  measurement 
instruments,  data  collection 
procedures,  and  analysis  techniques 
should  be  discussed,  and  the  report 
should  yield  conclusions  as  to  how 
well  the  program  works  and  why.  It 
should  also  discuss  the  program's 
potential  for  replication  in  other 
communities;  and 

— Includes  a  realistic  plan  for 

disseminating  the  project  findings  to 
other  interested  organizations  and 
public  agencies. 

Criterion  VI:  Public-Private  Partnerships 
(Maximiun:  10  Points) 

— ^The  cooperative  partnership 
arrangements  are  fully  described  and 
clearly  relate  to  the  objectives  of  the 
proposed  project,  and  the  activities 
include  one  or  more  of  the  mandatory 
or  optional  components  of  the  State's 
JOBS  program  as  described  in  Part  II, 
Section  A. 

— The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or 
third-party  in-kind  contributions. 
Applications  that  document  that  the 
value  of  such  contributions  will  be  at 
least  equal  to  the  OCS  funds 
requested,  and  demonstrate  that  the 
cooperative  partnership  arrangements 
dearly  relate  to  the  ol^ecdves  of  the 
prop<»ed  project,  will  receive  the 
maximum  number  of  paints  far  this 
criterion.  Lesser  contributions  will  be 
given  consideration  based  upon  the 
value  docutmented. 

— Applicants  should  note  that 
partnership  relationships  are  not 
created  via  service  dehvery  contracts; 
partners  should  be  responsible  for 
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substantive  project  components  or 
elements. 

Criterion  VII:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
Points) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project. 

The  application  includes  a  detailed 
budget  break-down  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost  if  an  indirect  cost 
rate  has  not  been  negotiated  with  the 
cognizant  Federal  agency  (See  Part  VI. 
Section  B,  Line  6j).  The  estimated  cost 
to  the  government  of  the  project  also  is 
reasonable  in  relation  to  the  anticipated 
results. 

Part  V — Application  Procedures 

A.  Availability  of  Forms 

Attachment  B  contains  all  of  the 
standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  This  attachment  and  Parts  VI 
and  Vn  of  this  announcement  contain 
all  of  the  instructions  required  for 
submittal  of  applications.  These  forms 
may  be  photocopied  for  the  application. 

Copies  of  the  Federal  Register 
containing  this  annoimcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  office 
listed  under  the  section  entitled  FOR 
FURTHER  INFORMATION  at  the  beginning  of 
this  annoimcement. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  apphcation 
for  this  award,  it  is  certifying  fiiat  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  C  and  D. 

Part  vn,  Section  A  contains 
instructions  for  the  project  narrative. 

B.  Application  Submission 

The  closing  date  for  submission  of 
applications  is  June  6, 1994. 

1.  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  LTnfant 
Promenade,  SW..  6th  Floor. 
Washington,  DC  20447,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 


the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

2.  Applications  submitted  by  other 
means.  AppUcations  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  Dei>artinent  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  901  D  Street,  SW.,  6th  Floor. 
Washington,  DC  20447  during  the 
normal  working  hours  of  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday. 

3.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

4.  Extension  of  Deadline.  The  ACF 
may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.  or  when  there 
is  a  disruption  of  the  mails.  However,  if 
the  granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
four  copies  should  be  submitted. 

C.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovenunental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska.  Connecticut,  Hawaii. 
Idaho,  Kansas,  Louisiana,  Minnesota. 
Montana.  Nebraska,  Pennsylvania. 
Oklahoma,  Oregon.  Virginia, 
Washington.  American  Samoa  and 
Patau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs). 


Applicants  from  these  seventeen 
jurisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  applicants  must 
submit  any  required  material  to  the 
SPOCs  as  soon  as  possible  to  alert  them 
of  the  prospective  appUcations  and 
receive  any  necessary  instructions,  so 
that  the  ACF  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new 
awards.  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally.  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule  imder  45  CFR  100.10. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  370  L'Enlant 
Promenade,  SW.,  6th  Floor, 
Washington.  DC  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  E  of  this  announcement. 

D.  Application  Consideration  of  OCS 
Specific  Requirements 

Apphcations  which  meet  the 
screening  requirements  in  Part  V.  item 
E  below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  the  guideUnes  and 
evaluation  criteria  pubhshed  in  this 
announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
will  be  directly  responsible  for 
progranmiatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  apphcations. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  h^^ly  ranked 
applications  are  not  guaranteed  funding 
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since  other  factors  are  taken  into 
consideration,  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years; 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
apphcaUons  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

E.  Criteria  for  Screening  Applicants 

1.  Initial  Screening 

All  timely  appHcants  will  receive  an 
acknowledgement  with  an  assigned 
identification  number.  This  number, 
along  with  any  identification  code,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
application.  If  an  acknowledgement  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-9234. 

All  applications  that  meet  the 
published  deadUne  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  aimouncement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

a.  The  application  must  contain  a 
Standard  Form  424  Application  for 
Federal  Assistance  (SF— 424),  a  budget 
(SF-424A),  and  signed  Assurances  (SF 
424B)  completed  according  to 
instructions  published  in  Part  VI  and 
Attachments  B,  C,  and  D  of  this  Program 
Announcement. 

b.  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  50  pages, 
typewTitten  on  one  side  of  the  paper 
only.  Charts,  exhibits,  letters  of  support 
and  cooperative  agreements  are  not 
counted  against  this  page  limit.  It  is 
strongly  recommended  that  you  follow 
the  format  for  the  narrative  in  Part  VII, 
A,  10. 

c.  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obhgate  the 
organization  legally. 

d.  Application  must  contain 
documentation  of  the  applicant's  tax 


exempt  status  as  required  under  Part  I, 
Section  B. 

2.  Pra-Rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  I*rogram 
Announcement  in  tlie  following  areas: 

a.  Eligibility:  Applicant  meets  the 
eUgibility  requirements  described  in 
Part  I,  Section  B.  Proof  of  non-profit 
status  must  be  included  in  the 
Appendices  to  the  Project  Narrative  (See 
PartVII,  Section  A,  11). 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required 
on  the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

b.  Target  Populations:  The  application 
clearly  targets  the  specific  outcomes  and 
benefits  of  the  project  to  those  types  of 
low-income  participants  and 
beneficiaries  described  in  Part  III, 
Section  A,  Program  Participants/ 
Beneficiaries. 

c.  Grant  Amount:  The  amount  of 
funds  requested  does  not  exceed  the 
limits  indicated  in  Part  III,  Section  A., 
item  1. 

d.  Cooperative  Partnership 
Agreement.  The  application  contains  a 
written  agreement  or  letter  of 
commitment  that  includes,  at  a 
minimum,  the  activities  cited  in  Part  II. 
Section  A.  The  agreement  must  be 
signed  by  an  official  of  the  agency 
responsible  for  administering  the  JOBS 
program  in  the  area  to  be  served. 

e.  Third-Party  Project  Evaluation.  A 
third-party  project  evaluation  plan  is 
included. 

f.  Business  Plan.  If  a  third-party 
private  employer  is  part  of  the  proposed 
project,  a  complete  business  plan  is 
included  in  the  appUcation. 

An  application  will  be  disqualified 
from  the  competition  and  returned  if  it 
does  not  conform  to  all  of  the  above 
requirements. 

Part  VI — Instructions  for  Completing 
AppUcation  Package 

(AppBDved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0970-0062 
date  of  expiration  09-30-93.) 

The  standard  forms  attached  to  this 
aimouncement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms  as 


well  as  with  the  OCS  specific 
instructions  set  forth  below: 

A.  SF-424 — Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  For  the  purposes  of  this 
annoimcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre-Applications. 

Prepare  your  apphcation  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  apphcation  is 
submitted  to  ACF  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  by  State— W A 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 

Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Proof  of  non-profit 
status,  such  as  IRS  determination, 
Articles  of  Incorporation,  or  By-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

Item  8.  Type  of  Application — Please 
indicate  the  type  of  apphcation. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
annoujicement  is  93.561.  The  title  is  Job 
Opportunities  for  Low-Income 
Individuals  Program  (Demonstration 
Projects). 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 
JO — General  Project 
JS — Community  Development 
Corporation  Set-Aside 

Item  12.  Areas  Affected  by  Project — 
List  only  the  largest  unit  or  units 
affected,  such  as  State,  county  or  city. 
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Item  13.  Proposed  Project— The 
ending  date  should  be  calculated  based 
on  a  36-month  project  period. 

Item  14.  Congressional  District  of 
Applicant/Project— Enter  the  number  of 
the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located. 

Item  15a.  This  amount  should  be  no 
greater  than  the  amount  specified  under 
Part  m,  Availabihty  of  Funds  and  Grant 
Amounts. 

Item  15b-e.  These  items  should 
reflect  both  cash  and  third-party,  in- 
kind  contributions  for  the  budget  period 
requested. 

Item  15f.  N/A 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 
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B.  SF-424A— Budget  Information— 
Non-Construction  Programs 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 

Sections  A  B,  C  and  D  of  SF-424A 
should  reflect  budget  estimates  for  the 
first  budget  period  of  the  project. 

Section  A — Budget  Summary 

Lines  1-4. 

CoL(a) 

Zj'ne  1 — Enter  Job  Opportunities  for 
Low-Income  Individuals. 

Col.  (b) 

Line  1 — Catalog  of  Federal  Domestic 
Assistance  number  is  93.561. 

Cols,  (c)  and  (d) 

Columns  (c)  and  (d)  are  not  relevant 
to  this  program  and  should  not  be 
completed. 

Column  {eMg) 

For  line  1,  enter  in  columns  (e),  (f) 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project.  (Maximum 
$500,000) 

Line  5 — ^Enter  the  figures  from  Line  1 
for  all  columns  completed  (e),  (f),  and 
(g)- 
Section  B — Budget  Categories 

Please  Note:  This  information 
supersedes  the  instructions  provided 
following  SF-424A. 


Columns  (IHS): 

Column  1:  Enter  the /ins/ budget 
period  of  12  months. 

Column  2:  Enter  the  second  budget 
period  of  12  months. 

Column  3:  Enter  the  third  budget 
period  of  12  months. 

Column  4:  Leave  blank. 

Column  5:  Enter  the  total 
requirements  for  Federal  funds  by  the 
Object  Class  Categories  of  this  section. 

Allocability  of  costs  are  governed  by 
the  cost  principles  set  forth  in  OMB 
Circular  A-122  and  45  CFR  Part  74. 

Budget  estimates  for  national 
administrative  costs  must  be  supported 
by  adequate  detail  for  the  grants  officer 
to  perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those  which 
reflect  estimation  methods,  quantities, 
unit  costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives,  large  dollar 
amounts;  local,  regional,  or  other 
travels,  new  positions,  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages. 

Justification 

Identify  the  principal  investigator  or 
project  director,  if  known.  Specify  by 
title  or  name  the  percentage  of  time 
allocated  the  project,  the  individual 
annual  salaries,  and  the  cost  to  the 
project  of  the  organization's  staff  who 
will  be  working  on  the  project.  Do  not 
include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  Une  6j. 

Justification 

Provide  a  breakdown  of  amoimts  and 
percentages  that  comprise  fringe  benefit 
costs,  such  as  health  insurance.  FICA. 
retirement  insurance,  taxes,  etc. 

Travel — Line  6c.  Enter  total  costs  of 
all  travel  by  employees  of  the  project. 
Do  not  entOT  costs  for  consultant's 
travel. 


Justification 

Include  the  total  number  of 
traveler(s),  total  number  of  trips, 
destinations,  number  of  days, 
transportation  costs  and  subsistence 
allowances.  Travel  costs  to  attend  two 
national  workshops  in  Washington,  DC 
by  the  project  director  should  be 
included. 

Equipment — ^Line  6d.  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  prefect 
Non-expendable  personal  property 
means  tangible  personal  property 
having  a  unit  cost  of  $5,000  or  more  and 
having  a  useful  life  of  one  year. 

Justification 

Only  equipment  required  to  conduct 
the  project  may  be  purchased  with 
Federal  funds.  The  apphcant 
organization  or  its  subgrantees  must  not 
have  such  equipment,  or  a  reasonable 
facsimile,  available  for  use  in  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 
An  applicant  may  use  its  own  definition 
of  non-expendable  personal  property, 
provided  that  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  above.  (See  Line  21 
for  additional  requirements.) 

Supplies — ^Line  6e.  Enter  die  total 
costs  of  all  tangible  personal  property 
(suppUes)  other  than  that  inchided  on 
line6d. 

Justification 

Specify  general  categories  of  supplies 
and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including:  (1)  The 
estimated  cost  of  the  third-party 
evaluation  contract;  travel  costs  for  the 
chief  evaluator  to  attend  two  national 
workshops  in  Washington,  DC  should 
be  included;  (2)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  equipment,  supplies,  etc.). 
and  (3)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific  profect(s) 
or  businesses  to  be  financed  by  the 
applicant. 

Justification 

Attach  a  list  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  amounts,  and  selection  process  of 
the  awards  as  part  of  the  budget 
justification.  Also  provide  back-up 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  prognin  to 
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another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR  Part  74, 
Appendix  H.  Free  and  open  competition  is 
encouraged  for  any  procurement  activities 
planned  using  ACF  grant  funds.  Applicants 
who  anticipate  evaluation  procurements  that 
will  exceed  S5.000  and  are  requesting  an 
award  without  competition  should  include  a 
sole  source  justification  in  the  proposal 
which  at  a  minimum  should  include  the 
basis  for  contractor's  selection,  a  description 
of  the  survey  conducted  of  other  service 
providers,  justification  for  lack  of 
competition  when  competitive  bids  or  offers 
are  not  obtained  and  basis- for  award  cost  or 
price. 

(Note:  Previous  or  past  experience  with 
contractor  is  not  sufficient  justification  for 
sole  source.) 

For  successful  applicants,  the 
Financial  Assistance  Award  will  cite 
under  Remarks,  item  18,  approval  of 
this  action.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance. 

Construction — Line  6g.  Not 
applicable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use.  training  costs,  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Total  Direct  Charges — Lines  6i.  Show 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j.  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  another 
cognizant  Federal  agency.  With  the 
exception  of  local  governments, 
applicants  should  enclose  a  copy  of  the 
current  rate  agreement  if  it  was 
negotiated  with  a  cognizant  Federal 
agency  other  than  the  Department  of 
Health  and  Human  Services.  If  the 
applicant  organization  is  in  the  process 
of  initially  developing  or  renegotiating  a 
rate,  it  should  immediately  upon 
notification  that  an  award  will  be  made, 
develop  a  tentative  indirect  cost  rate 
proposal  based  on  its  most  recently 
completed  Gscal  year  in  accordance 
with  the  principles  set  forth  in  the 
pertinent  DHHS  Guide  for  Establishing 


Indirect  Cost  Rates,  and  submit  it  to  the 
appropriate  DHHS  Regional  Office. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

Totals — Line  6k.  Enter  the  total 
amounts  of  Lines  6i  and  6). 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Column  5:  Carry  totals  from  Column 
1  to  Column  5  for  all  line  items. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  those  other  than  OCS 
funds.  Therefore,  mobilized  funds  from 
other  Federal  programs  should  be 
entered  on  these  lines.  Provide  a  brief 
listing  of  the  non-Federal  resources  on 
a  separate  sheet  and  describe  whether  it 
is  a  grantee-incurred  cost  or  a  third- 
party  in-kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
apphcation  in  order  to  be  given  credit 
in  the  Public-Private  Partnerships 
criterion. 

Except  in  unusual  situations,  this 
docuraentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/individuals  from  which 
funds  will  be  received. 

Justification 

Describe  third-party,  in-kind 
contributions,  if  included. 

Grant  Program — Line  8 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant. 


Column  (d):  Enter  the  amoimt  of  cash 
and  third-party  in-kind  contributions  to 
be  made  from  all  other  sources. 

Column  (e):  Enter  the  total  of  columns 
(b),  (c),  and  (d). 

Grant  Program — Lines  9.  10,  and  11 
Should  be  Left  Blank 

Grant  Program — Line  12 

Carry  the  total  of  each  column  of  Line 
8,  (b)  through  (e).  The  amount  in 
Column  (e)  should  be  equal  to  the 
amount  on  Section  A.  Line  5,  column 
(0. 

Section  D — Forecasted  Cash  Needs 

Federal — Line  13.  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  12 
month  budget  period. 

Non  Federal — Line  14.  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  12- 
month  budget  period. 

Totals — Line  15.  Enter  the  total  of 
Lines  13  and  14. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project(s) 

For  new  applications,  enter  in  the 
proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete 
the  program  or  project  over  the 
succeeding  funding  periods  (usually  in 
years). 

Section  F — Other  Budget  Information 

Direct  Charges — Line  21.  Use  this 
space  and  continuation  sheets  as 
necessary  to  fully  explain  and  justify  the 
major  items  included  in  the  budget 
categories  shown  in  Section  B.  Include 
sufficient  detail  to  facilitate 
determination  of  allowability,  relevance 
to  the  project,  and  cost  benefits. 
Particular  attention  must  be  given  to  the 
explanation  of  any  requested  direct  cost 
budget  item  which  requires  explicit 
approval  by  the  Federal  agency.  Budget 
items  which  require  identification  and 
justification  shall  include,  but  not  be 
limited  to.  the  following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
fimds  which  meet  the  definition  of 
nonexpendable  personal  property 
provided  on  Line  6d.  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  major  items  or  groups 
of  smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
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transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
category. 

Indirect  Charges — Line  22.  Enter  the 
type  of  HHS  or  other  cognizant  Federal 
agency  approved  indirect  cost  rate 
(provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved  and 
attach  a  copy  of  the  rate  agreement. 

Remarks — Line  23.  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

C.  SF-424B  Assurances-Non- 
Construction 

All  applicants  must  fill  out.  sign,  date 
and  return  the  Assurances  with  the 
application. 

Part  VII — Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  application  submission  should 
include  a  signed  original  and  four 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents; 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally. 

(Note:  The  original  SF-424  must  bear  the 
original  signature  of  the  authorizing 
representative  of  the  applicant  organization) 

3.  Budget  Information-Non- 
Construction  Programs  (SF— 424A); 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B.  SF-424A; 

5.  Filled  out.  signed,  and  dated 
Assurances-Non-Construction  Programs 
(SF^24B}; 

6.  By  signing  and  submitting  this 
application,  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  debarment 
regulations  set  forth  in  attachments  E 
andF. 

7.  Restrictions  on  Lobbying, 
Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements:  fill 
out.  sign  and  date  form  found  at 
Attachment  H. 

8.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Filled  out.  signed,  and  dated 
form  found  at  Attachment  H,  if 
appropriate. 

9.  An  Executive  Summary — not  to 
exceed  300  words; 


10.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  numbered  Table  of  " 
Contents  that  will  describe  the  project 
in  the  following  order: 

(i)  Eligibility  Confirmation 

(ii)  Organizational  Experience  and  Staff 

Responsibilities 
(iii)  Analysis  of  Need 
(iv)  Project  Design/Work  Program 
(v)  Business  Plan  (If  appropriate] 
(vi)  Third-Party  Evaluation 
(vii)  Cooperative  Partnership  Agreement 
(viii)  Budget  Appropriateness  and 

Reasonableness 

11.  Appendices — proof  of  non-profit 
status  as  outlined  in  Part  I,  Section  B; 
proof  that  the  organization  is  a 
community  development  corporation,  if 
applying  under  the  CDC  Set-aside; 
commitments  from  officials  of 
businesses  that  will  be  expanded  or 
from  franchises,  where  applicable; 
Single  Point  of  Contact  comments,  if 
applicable;  Maintenance  of  Effort 
Certification  and  resumes. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  50  pages, 
excluding  Appendices.  Pages  should  be 
numbered  sequentially  throughout, 
excluding  Appendices,  beginning  with 
the  SF  424  as  Page  1.  The  application 
may  also  contain  letters  that  show 
collaboration  or  substantive 
commitments  to  the  project  by 
organizations  other  than  the  JOBS 
agency.  Such  letters  are  not  part  of  the 
narrative  and  should  be  included  in  the 
Appendices.  These  letters  are,  therefore, 
not  counted  against  the  fifty  page  limit. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2XII  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
fibns,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-holed, 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
applications  enclosed  in  binders,  is 
specifically  discouraged. 

Attachment  J  provides  a  checklist  to 
applicants  in  preparing  a  complete 
application  package. 

B.  Acknowledgement  of  Receipt 

Applicants  who  meet  the  initial 
screening  criteria  outlined  in  Part  V, 
Section  E,  1.  will  receive  an 
acknowledgement  postcard  with  an 


assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgement  postcard.  This 
number  and  the  program  letter  code 
must  be  referred  to  in  all  subsequent 
communication  with  OCS  concerning 
the  application.  If  an  acknowledgement 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  401-9234. 

Part  Vin — ^Fost  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  dowm  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  which 
support  is  prox-ided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

Project  directors  and  chief  evaluators 
will  be  required  to  attend  two  national 
evaluation  workshops  in  Washington, 
DC.  A  program  development  and 
evaluation  workshop  will  be  scheduled 
shortly  after  the  effective  date  of  the 
grant.  They  also  will  be  required  to 
attend,  as  presenters,  the  final 
evaluation  workshop  on  utilization  and 
dissemination  to  be  held  at  the  end  of 
the  project  period. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF  269)  as  well  as  a  final  progress  and 
financial  report  within  90  days  of  the 
expiration  of  the  grant.  Interim 
evaluation  reports,  along  with  a  written 
pohcies  and  procedures  manual  based 
on  the  findings  of  the  process 
evaluation,  will  be  due  30  days  after  the 
first  twelve  months,  and  the  second 
interim  evaluation  30  days  after  the 
second  twelve  months,  and  a  final 
evaluation  report  will  be  due  90  days 
after  the  expiration  of  the  grant.  This 
final  report  will  cover  36  months  of 
activities  related  to  project  participants. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  (non- 
profit organization)  and  0MB  Circular 
A-133. 

Section  319  of  Pubhc  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  limited  exemptions  for  Indian 
tribes  and  tribal  organizations.  Current 
and  prospective  recipients  (and  their 
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subtler  contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $1CM),000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists.  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbjists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtler  contractors  or  subgrantees  v^ill 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  an  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23.  1989.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 


Attachment  G  indicates  the 
regulations  which  apply  to  all 
apphcants/grantees  under  the  Job 
Opportunities  for  Low-Income 

Individuals  Program. 

Dated.  March  31,  1994. 
Donald  Sykes, 

Director.  Office  of  Community  Stir\-ices. 

Attachment  A.— 1994  Poverty  In- 
come Guidelines  for  All  States 
Except  Alaska  and  Hawaii)  and 
the  District  of  Columbia 


Size  of  family  unrt 

Poverty 

guideline 

1 

2  

.  S7.360 
9,840 

3 

4  

12,320 
14,800 

5  _.. 

6 

17.280 
19,760 

7 

22.240 

8     

24,720 

For  famity  units  with  more  than  8  members, 
add  S2,480  for  each  additional  memt^ef. 

Poverty  Income  Guidelines  for 
Alaska 


Size  of  family  unit 


Poverty 
guideline 


Poverty  Income  Guidelines  for 
Alaska — Continued 


Size  of  famify  unit 


Poverty 

guideline 


12,300 
15,400 
18,500 
2V600 
24.700 
27.800 
30.900 


For  family  units  with  more  than  8  members, 
add  S3, 100  for  each  additional  rnerrbet. 

Poverty  Income  Guidelines  for 
Hawaii 


Size  of  family  unit 

Poverty 

guideline 

1  ..  . 

S8,470 

2 

11,320 

3       

14.170 

4   

17.020 

5   

19,870 

6 

22,720 

7                   ...            

25.570 

8                           

28.420 

For  family  units  with  more  than  8  members, 
add  S2,850  for  each  additional  member.  (The 
same  irK:rement  applies  to  sfT»aflef  famity  sizes 
also,  as  can  be  seen  in  ttw  figures  above.) 
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I.    TV*C  or  M/MttUJOM 

Appfcaeon 

Q    Cenmuctior 


Q  Cowtrucuon 
I  1  NOA^43nA' uduf^ 


1.  B*n  «m«iri  m 


I.  ML1I  NtCtlvn  tr  ITATI 


4  OATt  MCrVtO  CT  mfllM.  AOtMCT 


I     AMUCAMT  IM«0aWAT10N 


OM«  *p«re»*l  No  OMS4043 


1 


S<a«  AeokcMion  loanMw 


AdO'iB  ign»  e/ry  counfy.  <u«  ano  zw  coMi 


«.  tM»u)vDi  lOomncAnaM  mmf  idmi: 


a  TTPC  or  APnxAiioM 

□   S*r>  □   ContvuDor  □ 

*  mcfMM  *w0         a  nii'ma  A«art  C  mi  mm  0«««tvi 

0  DacTMa  Kjratan     Otnai  (tpmei^) 


«c  CATALOO  or  rCDCiuu.  utmunt 
AMtSTAMCf  nuMMA 


TTTLE 


*^  *M&M  Amcm  ar  pmomct  fsxiM.  counMt.  iimm.  ac; 


'1-  moxMra  waitr 


Start  Data 


EnAngOBii 


Organaaionai  Unt 


Nama  and  iwaomn  nun«a>  e)  iha  parain  le  Ba  oontaoae  on  nwtian 

ixa  acotcauor  (pma  ar»a  ooott 


7  TVTC  or  A^aucaMT. 
A    staia 

S    Cokany 
C    UuMcaMi 

0     T0OT«1« 

E.  knamata 


11 


H  mawiandaiii  Senooi  On 

I    Staw  Centroiiaa  twitittifw  a<  »qwar 


G  Spacat  Oofd 


K.   mdwiTnea 
L   in*Mduai 
W  Proht  Oigamator 
N  Ovw  (Soaertyl 


I.   KAMI  Oa  rtDCNAI.  AOtNCV- 


II   Docmanvt  Tmj  or  Aaaucawrt  PMOjccT 


i«  ooMoartiiowt.  Biynwcrs  or 


b  ^foiaci 


11 CST1MATTS  rvarama 


c  Siata 


a  Otnar 


'    Proo^aw  avoma 


g  TDTAt 


« 


M 


i» 


!«.  s  AaaucATKM  tuuca  TO  amw  ■▼  nan  mcunvi  oaon  mn  a«ocar> 

a       YES   TV^IS  PAEAPPUCATlOI^APPUCAnOM  WAS  UAOE  AVAAJkSLE  TO  TVC 
STATE  EXEO/nVE  0«0€«  lUri  PROCESS  FOB  HEVneV*  OH 


OATC 


B        NO    □    PROGRAM  IS  NOT  COVERED  »r  to   123T? 

□    OB  PROGRAM  MAS  NOT  BEEN  SELfCTED  BY  STATE  R3R  REVIEW 


o.  ■  n«  AaauCAMT  oauMOUfMT  OM  AMY  mtML  onrr 

Q    Y«  H  -Ym 


It.  TO  T>»t  KST  or  ti*  KNOarLCDOa  ANO  UUfT  AU.  BATA  a<  tW»  A»auCATIOM»«EAaaUCATX)M  AM  mof  A*«e  OOMItCT.  T»«  eOCUMCMT  HA*  MB<  OUCT 

««/T>«oaigB  rr  T>«  OOVtawMM  iOOY  or  T»«t  apaucAMT  ano  T>«f  apvucamt  will  cOMai.r  wnx  rui  attacmio  ASSUiUMcn  w  t»«i  assist AMCt  is  Aiaaaow 


•  Tyoae  Nama  a<  Aumoriod  RaorManistiwa 


b  Tioa 


0  Scnatura  o<  Aumontad  Raoraaamatna 


o^>ous  taiioa  Noi  u: 


c  T( 


a  Daw  S«nad 


Autnorized  for  Local  neproduction 


Santtfd  Form  424  (REV  4-68) 
Prmtatmt  by  OMB  Circular  A-102 
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lustnictions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  {jerson  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  spac8(s)  provided: 

— "Nrw"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obbgatioD 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fundingAjudget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  onfy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergoverrunental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
apphcation.) 
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Instructions  for  the  SF-424A 

General  Instructions 

This  forni  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  fuDctions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
.separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budgi^f  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A — Budget  Summary  Lines  1-4, 
Columns  (a)  and  Cb) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  numbw  in  Column  (b). 

For  applications  pertaining  to  a  singh 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  Through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b).  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
p>eriod  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  Tor  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Cohimns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which.— -^ 
includes  the  total  previous  authorized     ' 
budgeted  amounts  plus  or  i^iinus,  as^" 
appropriate,  the  amounts  shtHacninColumns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B— Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Sechon  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activiry ,  nil  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i— Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6}.  For  alt  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  S.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  of  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project  Do  not  add  of  sub&act  this 
amount  &om  the  total  project  amount  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estintated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 
Section  C— Non-Federal-Resources 

Lines  &-11 — Enter  amounts  of  non- Federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e>— Enter  totals  of  Columns  fb). 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (bHe).  The  amount  In  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D— Forecasted  Cash  Needs 
Line  13 — Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  year. 
Line  14— Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

^Section  E— Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  18-19— Enter  in  Cbhamn  (a)  the  sa.-ne 
grant  program  titles  shown  in  Column  (a). 
Section  A  A  breakdov>m  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  cohimns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  j-ear  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  hst 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingh  and  show  the  overall  totals  on 
this  line. 

Section  F — Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional  predetermined,  fmal  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Constructian  Programs 

Note:  Certain  of  these  aasurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  1  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  L'.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CFR  900.  subpart  F). 

6.  Will  comply  with  all  Federal  stat'jtes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  \1  of  the  Civil 
Rights  Act  of  1964  [P.L.  8&-352)  which 
prohibits  discrimination  on  the  basis  of  race. 
color  or  national  origin;  [b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  use.  §§  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  L'.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§  6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255],  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Senice 
Act  of  1912  (42  U.S.C.  290dd-3  and  290ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  Mil  of  the  Civil  Rights  Act  of  1968  (42 
use.  §  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
starute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Propery  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7326)  which  limit  the  political  activities  of 
employees  whose  principal  employTnent 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  use.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  510.000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.G.  §  7401  et  seq);  (g)  protection  of 


underground  sources  of  dfinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  com.plv  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  anim^als  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structiires. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  progra.m. 

Signature  of  authorized  certifying  official 

Title 

Applicant  organization 


Date  submitted 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


^^"'^-"L'^  *"^'^  •ubmltting  ttiis  application  or  grant  agreement,  the  grantee  Is  providing  the  certification 
set  out  iMiow 

This  certification  is  required  by  rcguUtions  implementing  the  Drug-Free  WorkpUce  Ad  of  1988, 45  CFR  Pan  76.  Suhnari 
F  The  regulauons,  published  b  the  May  25, 1990  Federal  RegisUr.  require  certification  by  grantees  Uut  they  will  mauuain 
a  drug-free  workplace.  The  certificauon  set  out  below  is  a  material  reprcsentaUon  of  fact  upon  which  reliance  wiD  be  pUccd 
when  djc  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  Uter  determined  that 
A  *  ^c"  '^°7?P!^  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  WorkpUce 
ML,  ms,  m  addiuon  to  any  other  remedies  available  to  the  Federal  Govenuneni,  may  taken  aaion  authorized  under  the 
Drug-Free  Workplace  Aa.  False  certificauon  or  violation  of  die  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

WorkpUccs  under  grants,  for  grantees  odier  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  m  the  grant  application.  If  the  grantee  docs  not  identify  the  workplaces  at  die  time  of  application,  or  upon 
award,  if  there  is  no  application,  die  grantee  must  keep  die  idenuty  of  the  workplace(s)  on  file  in  its  office  and  make  the 
mformauon  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  coosdtutes  a  violation  of  die  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  die  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descripdons  may  be  used  (cg^  aU  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  m  operauon.  State  employees  in  each  local  unemployment  office  performers  in  concert  halU  or 
radio  studios.) 

If  die  workplace  idcnUfied  to  HHS  changes  during  the  perfonnance  of  die  grant,  die  grantee  shall  inform  die  agency  of 
the  changc(s),  if  it  previously  idenufied  die  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  die  foUowing  defuutions  from  these 

t  ,c*^o?l?;**"'f  substance"  means  a  controUed  substance  in  Schedules  I  through  V  of  die  ControUed  Substances  Act  (21 
UM_  812)  and  as  further  dcfmcd  by  regulation  (21  CFR  1308.11  through  1308.15). 

.    ."^.°?I'*^**'''  "^^^  ■  ^"'^S  o'  8"''»  (including  a  plea  of  nolo  contendere)  or  imposidon  of  sentence,  or  both,  by  any 
juaiaaJ  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  Slate  criminal  drug  statutes; 

Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensmg.  use,  or  possession  of  any  controlled  substance; 

•Emplovfe"  means  the  employee  of  a  grantee  dirccdy  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  dirca  charge"  employees;  (ii)  all  "indirea  charge"  employees  unless  their  impact  or  involvement  is  insi^icani  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  die  performance  of 
work  under  die  grant  and  who  are  on  the  grantee's  payroll.  This  defmition  does  not  include  workers  not  ol  u.e  payroU  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subcontraaors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-tree  worttplace  by: 

(a)  Publishing  a  statement  notifying  employees  diat  die  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  spcdfying  die  acuons  diat  wiU  be  taken  aeainst 
employees  for  violation  of  such  prohibirion; 

MS  1?'*^'^*^  *°  ongomg  dn^-free  awareness  program  to  inform  employees  about: 

1  w  J  *°^^"  °^  **™*  *'"*^  "  ^^  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workpUce;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  diat  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  die 
statement  required  by  paragraph  (a);  <7-o  i-  c-  v  yj 

(d)  Notifying  the  employee  is  die  statement  required  by  paragraph  (a)  that,  as  a  condiuon  of  employment  under  die 
grant,  the  employee  will: 

(1)  Abide  by  die  terms  of  die  statement;  and,  (2)  Noufy  the  employer  m  wridng  of  his  or  her  convicUon  for  a  violation 
01  a  crmimal  drug  statute  occurring  in  the  workpUce  no  Uter  than  live  calendar  days  after  such  convicdon; 

(e)  Notifymg  the  agency  m  vmdng  within  ten  calendar  days  after  receiving  nodce  under  subparagraph  (d)(2)  from  an 
employee  or  oUieowse  receivmg  actual  notice  of  such  conviaion.  Employers  of  convicted  emphyees  must  provide  notice, 
mcludmg  p<Miiion  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  eonviaed  employee  was  workiig. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
Identification  numbcr(s)  of  each  affeaed  grant; 
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(0  Taluag  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  (o  any  employee  who  u  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requireaents  ofthe  Rehabilitation  Act  of  197J,  as  amended;  or.  (2)  Requiring  such  employee  to  participate  satisfactorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  lav^ 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  If  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b),(c).(d).(e)and(0.  j 

Tht  onrrtM  may  insert  In  the  space  provided  below  the  sitc(s)  for  the  performance  of  work  done  in 
tonnection  with  the  specific  grant  (use  atuchments,  If  needed): 

Place  ofPerformaBct  (Street  address.  City,  County,  Sutc,  ZIP  Code) 


Chtck tflhere  aft  woripiaces  on  file  thta  are  run  identified  here. 


Seoioat  76.630(c)  and  (dX2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-V»1DE  AND  STATE  AGENCY-WIDE  cenifications,  and  for  notificalion  of  criminal  drug  convictions. 
For  the  Department  oi  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisiiion.  Department  of  Health  and  Human  Services,  Room  517.D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 


!X;MOF*nn#2    R«*M«4  Ma;  IMO 
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Attachment  D— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

fb)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  briben,-. 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  prcpertv; 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Ser\  ices 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification  • 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  Provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tire  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 


(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause,  entitled 
"certification  Regarding  Debarment. 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions." 

Attachment  E — Executive  Order  12372 

State  Single  Points  of  Contact 

Arizona 

Mrs.  lanice  Dunn.  Attn:  Arizona  State 
Clearinghouse,  3800  .\.  Central  Avenue. 
14th  Floor.  Phoenix.  Arizona  85012. 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland.  Manager.  State 

Clearinghouse,  Office  of  Intergovernmental 
Services.  Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glen  Stober.  Grants  Coordinator.  Office  of 
Planning  and  Research,  1400  Tenth  Street. 
Sacramento,  California  95814.  Telephone 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street.  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of  - 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Halhnan,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N\V.,  Suite 
500,  Washington.  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Qearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  3239»-0001, 
Telephone  (904)  488-8441 

Georgia 

-Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Qearinghouse,  254 
Washington  Street.  SW.,  Atlanta.  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building.  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 


Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House. 
Indianapolis,  Indiana  46204,  Telepho-e 
(317)232-5610 

Iowa 

Mr.  Steven  R.  McCann.  Division  of 
Community  Progress.  Iowa  Departme.-.t  of 
Economic  Development,  200  East  Grand 
Avenue.  Des  Moines.  Iowa  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Goverr.or. 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort,  Kent  jci^y 
40601.  Telephone  (502)  564-2382 

.^ifline 

Ms.  Joyce  Benson,  State  Planning  0:T,ce. 
State  House  Station  «38,  Augusta.  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  .Mary  .\brams.  Chief.  .Maryland  S'.a'.e 
Clearinghouse,  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365. 
Telephone  (301)  225— i490 

Massachusetts 

Karen  Arone.  State  Clearinghouse.  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street.  Room  1803.  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director.  Michigan 
Department  of  Commerce.  Lansing. 
.Michigan  48909,  Telephone  (517)  5-3- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer. 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601'  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of  Administ.'ation. 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  Citv,  Missouri  65102,  Telephone 
(314)  751-1834 

Xevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex.  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

.Vew  Hampshire 

Mr.  Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review,  Process/ fames 
E.  Bieber.  2V2  Beacon  Street,  Concord.  .New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

.Vew  Jersey 

Gregory  W.  Adklns,  Acting  Director.  Divsioa 
of  Community  Resources.  N.J.  Depa.'i:nent 
of  Community  Affairs.  Trenton,  New  horsey 
08625-0803.  Telephone  (609)  292-6613 
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Please  direct  correspondence  and 
questions  to: 
Andrew  J.  Jaskolka.  State  Review  Process. 

DivisioQ  of  Communitv-  Resources.  CN  814. 

Room  609.  Trenton.  New  Jersey  08625- 

0803.  Telephone  (609)  292-9025 

Sew  Mexico 

George  Elliott.  Deput>-  Director.  State  Budget 
Division.  Room  190.  Bataan  Memorial 
Building.  Santa  Fe.  New  Mexico  87503. 
Telephone  (505)  827-3640.  Fax  (505)  827- 
3006 

Sew  York 

New  York  State  Oearinghouse.  Division  of 
the  Budget.  State  Capitol.  Albany.  New- 
York  12224.  Telephone  (518)  47'4-1505 

Sorth  Carolina 

Mrs.  Chrys  Baggett.  Director.  Office  of  the 

Secretar)'  of  Admin..  N.C  State 

Clearinghouse.  116  W.  Jones  Street. 

Raleigh.  North  Carolina  27603-8003. 

Telephone  (919)  733-7232 

Sorth  Dakota 

N  D.  Single  Point  of  Contact.  Office  of 
Intergovernmental  Assistance.  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue.  Bismarck.  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larr>-  Weaver.  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Clearinghouse.  Office  of  Budget  and 
Management.  30  East  Broad  Street.  34th 
Floor,  Columbus.  Ohio  43266-0411. 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  \V.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence.  Rhode 
Island  02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to: 
Review  Coordinator.  Office  of  Strategic 

Planning 

South  Carolina 

Omeagia  Burgess.  State  Single  Point  of 
Contact.  Grant  Services.  Office  of  the 
Governor.  1205  Pendleton  Street.  Room 
477.  Columbia.  South  Carolina  29201. 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer.  State  Clearinghouse 
Coordinator.  Office  of  the  Governor.  500 
East  Capitol.  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown.  State  Single  Point  of 
Contact.  State  Planning  Office.  500 
Charlotte  Avenue.  309  John  Sevier 
Building.  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams.  Governor's  Office  of 
Budget  and  Planning.  P.O.  Box  12428. 


Austin.  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Qearinghouse.  Office  of  Planning 
and  Budget.  Attn:  Carol\-n  Wright,  Room 
116  State  Capitol.  Salt  Lake  City.  Utah 
84114.  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D  Johnson.  Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802) 828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  «6,  Room 
553.  Charleston.  West  Virginia  25305. 
Telephone  (304)  348— tOlO 

Wisconsin 

Mr.  William  C.  Carey.  Federal/State 
RelatioBs.  Wisconsin  Department  of 
Administration.  101  South  Webster  Street, 
P.O.  Box  7864.  Madison.  Wisconsin  53707, 
Telephone  (606)  266-0267 

Wyoming 

Shen,l  Jefiries.  State  Single  Point  of  Contact. 
Herschler  Building.  4th  Floor.  East  Wing. 
Chevenne.  Wyoming  82002.  Telephone 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy.  Director.  Bureau  of 
Budget  and  Management  Research.  Office 
of  the  Governor.  P.O.  Box  2950.  Agana. 
Guam  96910.  Telephone  (671)  472-2285 

Sorthem  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 

Budget  Office.  Office  of  the  Governor. 

Saipan,  CM.  Northern  Mariana  Islands 

96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro.  Chairman/ 
Director.  Puerto  Rico  Planning  Board, 
Minillas  Government  Center.  P.O.  Box 
41119.  San  Juan.  Puerto  Rico  00940-9985. 
Telephone  (809)  727-i444 

Virgin  Islands 

Jose  L.  George.  Director.  Office  of 
Management  and  Budget,  «41  Norregade 
Emancipation  Garden  Station.  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to: 

Linda  Clarke.  Telephone  (809)  774-0750 

Attachment  F — Certificatioa  Regarding 
Lobb>'in) 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 


Congress,  or  an  emplo}'ee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
w-ho  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less- 
than  SIO.OOO  and  not  more  than  SlOO.OOO  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  SlOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Cdmpi«le  thii  term  (o  di»do««  lobbying  »ctivitie»  punutnt  lo  31  U.S.C.  1352 
(S«g  ftvene  fof  public  burden  disclosure.) 


k»0 


V     Type  0*  H4eiit  Action: 

□   a.  contract 
b.  grant 

c  cooperativ*  tgreement 
d  loan 

«.  ioar>  pu«rantee 
I.   loan  ffnurance 


Z     Status  of  Federal  Actioa 

I      I  »•  bid/o««f/app*icafion 
'— '  b.  initial  award 
c  potM«ward 


4.     Name  and  Address  o(  Reporting  Entity: 

D    Pnme 


Q    Swbawardee 

Tier ,  a  known: 


Cowgressioaat  District  if  ki*own 


(.     federal  Oepartmenf  Agenqn 


t-     Federal  Actioit  Numb**,  rf  kno^n: 


10.  a.  Name  and  Address  oi  Lobbying  trrtify 
ui  inHnrxiuii.  last  nam*.  itf%i  name.  Miy. 


y     Report  Type: 

□  a.  initio  filirtg 
b.  materiat  change 
For  Material  Chaan  Only: 

T«*'  _^___  ^warier 


dale  o(  last  report 


S.     W  Repo»ting  Iwtity  in  No.  4  i»  Sybai.w dec  inter  Wame 
and  Address  e<  frinte: 


Congressional  Oisinct.  it  known 


"}.     ft6mi  Program  Nante'Descrtptioft: 

CFDA  Number,  it  applicable  ' 


9.     Award  AmonrM.  it  known: 
S 


iTMlnrMfaiah  Performing  Services  (including  addreu  rf 
diHtrtnt  hom  No.  10a) 
(lait  name,  /nt  name,  Mit. 


Tt.  Amount  o(  Payment  fc^ecA  aJi  that  apply): 

* D  actual        D  planned 


(Mntef'  ConunutUQK  ih*rvi<  Sf-LU-A  if  nrctttMry! 


11   Form  of  Payment  (cAec*  all  tftaJ  apply): 
O    a-  catK 

Q    b.  ir>-kmd,  spec»V  nature 

value    


13.  Type  ol  Payment  (check  all  tftat  apply f. 


O  a.  retainer 

O  b.  o«te-time  fee 

O  c  comrMistion 

O  d.  corningeni  fee 

O  e    deferred 

D  i.  other  specify: 


'*    2  Me^!!*^?*j!7f"  r"*'*^*.^  T  ••-^  '«*«'-^  •«'  0*^»  •»  »«^e.  including  o«ice»<s).  employeets). 
or  Membensi  contacted  lor  Payment  Indicated  in  Hem  11: 


15.  Coniinaatioa  Sheens)  Sr-Ui.A  attacked:        D  Yes  O  wo 


ic 


i«  US.C  nw 


>«  ■■—  **  m  iiiwi  ID 


twos  «n«f«>  «««  Ami  tTOO  000  i»  MOt  McM«Mi« 


Fcdcnf  iHc  Only: 


Sigftature-. 


Print  N«me: 
Title:  


TelepKone  No- 


Oaie:. 
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Sections  74.62(a)  Non-Federal  Audits. 

74.173  Hospitals. 

74.174(b)....     Other  Nonprofit  Or- 
ganizations. 

74.304  Final  Decisions  in 

Disputes. 

74.710  Real  Property.  Equip- 
ment and  Sup- 
plies. 

74.715  General  Program  In- 
come. 

Attachment  G 

The  following  DHHS  regulations  apply  to 
all  applicants/  grantees  under  the  Job 
Opportunities  for  Low-Income  Individuals 
Program: 

Title  45  of  the  Code  of  Federal  Regulations: 
Part  16 — Procedures  of  the  Departmental 

Grant  Appeals  Board 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Part  74 — Administration  of  Grants  (state  and 

local  governments  and  Indian  Tribal 

aft!  Hates): 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  form 

Eligibility  for  Financial  Assistance  Subpart 

F — Drug  Free  Workplace  Requirements 
Part  80 — Non-discrimination  under  Programs 

Receiving  Federal  Assistance  through  the 

Department  of  Health  and  Human  Services 

Effectuation  of  Title  \1  of  the  Civil  Rights 

Act  of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  83 — Nondiscrimination  on  the  basis  of 

sex  in  the  admission  of  individuals  to 

training  programs 
Part  84 — Non-discriraination  on  the  Basis  of 

Handicap  in  Programs 
Part  91 — Non-discrimination  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — Uniform  Administration 

Requirements  for  Grants  and  Cooperative 

Agreements  to  States  and  Local 

Governments  (Federal  Register.  March  11. 

1988) 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

Department  of  Health  and  Human  Sen.  ices 

F*rograms  and  Activities 

Attachment  H — Certification  Regarding 
Maintenance  of  EfiTort 

The  undersigned  certifies  that: 

(1)  Activities  funded  under  this  program 
announcement  are  in  addition  to.  and  not  in 
substitution  for,  activities  previously  carried 
on  without  Federal  assistance. 

(2)  Funds  or  other  resources  currently 
devoted  to  activities  designed  to  meet  the 
needs  of  the  poor  within  a  community,  area, 
or  State  have  not  been  reduced  in  order  to 
provide  the  required  matching  contributions. 

When  legislation  for  a  particular  block 
grant  pf,rmits  the  use  of  its  funds  as  match, 
the  applicant  must  show  that  it  has  received 
a  real  increase  in  its  block  grant  allotment 
and  must  certify  that  other  anti-poverty 
programs  will  not  be  scaled  back  to  provide 
the  match  required  for  this  project. 

Organization 


Authorized  Signature 


Title 


Date 

Attachment  I — Department  of  Health  and 
Humati  Services,  Administration  for 
Children  and  Families,  0£Bce  of  Family 
Assistance,  Washington,  DC  20447 

Jobs  Program  Directon' 

Februan,-  1994. 

Alabama 

Claire  Ealy.  Director.  Office  of  Work  and 
Training  Services,  Public  Assistance 
Division.  S.  Gordon  Persons  Building,  50 
Ripley  Street.  Montgomery'.  Alabama 
36130.(205)242-1950 

Alaska 

Charles  knittel.  Work  Programs  Coordinator. 
Division  of  Public  Assistance.  Department 
of  Health  and  Social  Services.  P.O.  Box 
110640.  Juneau,  Alaska  99811-0640,  (907) 
465-3347 

Arizona 

Gretchen  Evans,  JOBS  Program  Director, 
Dept  of  Economic  Security,  P.O.  Box  6123, 
SiteCode  8011,  Phoenix,  .\rizona  85005. 
(602]  542-6310 

Arkansas 

Ken  Whitlock,  Deputy  Director,  Project 
SUCCESS.  Department  of  Human  Services. 
P  O.  Box  1437.  Little  Rock,  .\rkansas 
72203,(501)682-8375 

California 

Brjce  Wagstaff,  Chief,  Emplo\-ment  and 
Immigrations  Programs  Branch, 
Depertment  of  Social  Services,  744  P  Street 
M.'S  6-700,  Sacramento,  California  95814, 
(915)  657-2367 

Colorado 

Bob  Henson.  Director,  Work  Programs, 
Department  of  Social  Ser\  ices,  1575 
Sherman  Street,  Denver,  Colorado  80203, 
(303)  866-2643 

Connacticut 

Dawn  Homer-Bouthiette,  Planning 
Supervisor,  Job  Connection,  Department  of 
Social  Services,  110  Bartholomew  Avenue, 
Hartford,  Connecticut  06106,  (203)  566- 
7125 

Dela\s*are 

Rebecca  \'arella.  Chief  Administrator, 
EmplovTnent  and  Training,  Division  of 
Social  Ser;  ices,  P.O.  Box  906,  New  Castle, 
Delaware  19720,  (302)  577-4451 

District  of  Columbia 

Shari  Curtis,  Chief,  Bureau  of  Training  and 
Emplo\-ment,  Department  of  Human 
Services,  33  N  Street  N'E.,  Washington,  DC 
20001,  (202)  727-1293 

Flor..ia 

Reojis  Smith,  Chief,  Benefit  Recovery  and 
Special  Programs,  Department  of  Health 
and  Rehabilitative  Services,  1317 
Wmt'wood  Boulevard,  Bldg.  6,  Tallahassee, 
Florida  32399-0^00.  (904)  487-2966 


Georgia 

Sylvia  Elam,  Chief,  EmplovTnent  Services 
Unit.  Division  of  Family  and  Children 
Services,  Department  of  Human  Resources. 
2  Peachtree  St.,  14th  Floor,  Room  402, 
Atlanta,  Georgia  30303,  (404)  657-3737 

Guam 

Diana  Calvo,  Social  Services  Supervisor, 
Department  of  Public  Health  and  Social 
Services,  P.O.  Box  2816,  Agana,  Guam 
96910,  (011-671)  734-7286 

Hawaii 

Cany-  Kemp,  Special  Assistant  to  the 
Director,  Department  of  Human  Services. 
P.O  Box  339,  Honolulu.  Hawaii  96809. 
(808)  586-7054 

Idaho 

Kathy  James,  Acting  Bureau  Chief.  Bureau  of. 
Family  Self  Support,  Department  of  Health 
and  Welfare,  450  West  State  Street,  Boise, 
Idaho  83720,  (208)  334-5704 

Illinois 

Karan  Maxson,  Administrator,  Division  of 
Planning  and  Community  Ser\ices, 
Department  of  Public  Aid,  100  S,  Grand,    - 
2nd  Floor,  Springfield,  Illinois  62762,  (217) 
785-3300 

Indiana 

Thomas  Reel,  Program  Manager,  IMPACT. 
Department  of  Public  Welfare,  402  W. 
Washington,  W.  363,  Indianapolis,  Indiana 
45204,  (317)  232-2002 

Iowa 

Doug  Howard,  Coordinator,  Emplojinent  and 
Training  Programs,  Department  of  Human 
Services,  Fifth  Floor.  Hoover  State  Office 
Building,  Des  Moines,  Iowa  50319.  (515) 
281-8629 

Kansas 

Phyllis  Lewin,  Director,  Emplo>Tnent 

Preparation  Services,  Department  of  Social 

and  Rehabilitation  Services.  300  S.W. 

Oaklev.  West  Hall,  Topeka.  Kansas  66606, 

(913)  296-4276 

Kentucky 

Sharon  Peny,  Assistant  Director,  Center  for 
Program  Development,  Department  of 
Social  Insurance,  Cabinet  for  Human 
Resources,  275  E.  Main  Street.  Frankfurt. 
Kenrjcky  40621,  (502)  564-3703 

Louisiana 

Howard  Prejean,  Assistant  Secretary. 
Department  of  Social  Ser\  ices.  Office  of 
Eligibility  Determination,  P.O.  Box  3776, 
Baton  Rouge,  Louisiana  70821,  (504)  342- 
4953 

Maine 

Barbara  Van  Burgel,  ASPIRE  Coordinator. 
Bureau  of  Income  Maintenance, 
Department  of  Human  Services,  Statehouse 
Station  «11,  32  Winthrop  St..  Augusta. 
Maine  04333,  (207)  289-3106 

.Maryland 

Charlene  Gallion,  Acting  Executive  Director, 
Office  of  Project  Independence 
Management,  Department  of  Human 
Resources,  Room  745,  311  W,  Saratoga 
Street,  Baltimore,  Mar>land  21201.  (410) 
333-0837 
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Massachusetts 

John  Buonomo,  Director.  Massachusetts  |OBS 
Program,  Department  of  Public  Welfare, 
60O  Washington,  St.  Boston, 
Massachusetts  02111,  (617)  348-5931 

Michigan 

Alex  D.  Hawkins,  Director,  Job  Skills 
Development  Group,  Michigan  Jobs 
Commission,  201  North  Washington 
Square,  Third  Floor,  Victor  Centre, 
Lansing,  Michigan  48913. 1517)  373-7382 

Minnesota 

Bonnie  Baker,  Supervisor,  Prograin 
Development,  Department  of  Human 
Services,  444  Lafayette  Road,  St.  Paul, 
Minnesota  55155.  (612)  295-2499 

Mississippi 

Jpan  Temple,  Director,  JOBS  Branch.  Office  of 
Children  and  Youth,  Department  of  Human 
Services,  421  W.  Pascagoula.  Jackson, 
Mississippi  29302,  (601)  35»-i855 

Missouri 

Richard  Koon,  FUTURES  Program  Director. 
Income  Maintenance,  Division  of  Family 
Services.  72728  Plaza  Drive.  P.O.  Box  88, 
Jefferson  City,  Missouri  65103.  (314)  751- 
3124 

Montana 

Marylis  Filipovich,  Bureau  Chief.  Program 
and  Policy,  Department  of  Social  and 
Rehabilitation  Ser\'ices.  P.O.  Box  4210, 
Helena.  Montana  59604.  (406)  444—4540 

Nebraska 

Margaret  Hall,  Public  Assistance 

Administrator,  Public  Assistance  Division, 
Department  of  Social  Ser\-ices,  301 
Centennial  Mall  South.  P.O.  Box  95026, 
Lincoln,  Nebraska  68509,  (402)  471-3121 

Nevada 

John  Alexander,  Employment  and  Training 
Coordinator,  Nevada  State  Welfare 
Division,  Capitol  Complex,  2527  North 
Carson  Street,  Carson  City,  Nevada  98710, 
(702)  687-4143 

New  Hampshire 

Arthur  Chicaderis,  JOBS  Administrator. 
Employment  Support  Services,  Office  of 
Economic  Services,  Division  of  Human 
Services,  Department  of  Health  and  Human 
Services,  6  Hazen  Drive,  Concord,  New 
Hampshire  03301-6521.  (603)  271-4249 

New  Jersey 

Marion  E.  Reitz,  Director,  Division  of  Family 
Development,  Department  of  Human 
Services.  CN  176,  Trenton.  New  Jersey 
08625.  (609)  588-2401 

New  Mexico 

Bill  Dunbar.  Acting  Director,  Income  Support 
Division.  Department  of  Human  Services. 
P.O.  Box  2348.  Santa  Fe.  New  Mexico 
87500.  (505)  827-7252 

New  York 

Jack  Ryan,  Director,  Bureau  of  Employment 
Pro^^ms.  Department  of  Social  Services. 
40  North  Pearl  Street.  Albany.  New  York 
12243.  (518)  473-8744 


North  Carolina 

Lucy  Burgess,  Chief,  Employment  Programs 
Section.  Department  of  Human  Resources, 
325  North  Salisbury  Street,  Raleigh,  North 
Carolina  27611,  (919)  733-2873 

North  Dakota 

Gloria  House,  JOBS  Coordinator,  Director  of 
Public  Assistance,  Department  of  Human 
Serv  ices,  State  Capitol,  New  Wing  3rd 
Floor,  Bismark,  North  Dakota  58505,  (701) 
224-4001 

Ohio 

Mary  L  Harris,  Deputy  Director,  Family 
Support  and  JOBS,  Depaitmenl  of  Human 
Services,  State  Office  Tower,  31st  Floor,  30 
East  Broad  Street,  Columbus,  Ohio  43266- 
0423,  (614)  466-3196 

Oklahoma 

Ra\7Tiond  Haddock.  Division  Administrator, 
Family  Serv'ices  Division.  Department  of 
Human  Services,  P.O.  Box  25352, 
Oklahoma  City,  Oklahoma  73125.  (405) 
521-3076 

Oregon 

Debbi  White.  JOBS  Program  Manager.  Adult 
and  Family  Services  Division,  Human 
Resource  Bldg..  2nd  Floor.  Salem,  Oregon 
97310-1013,  (503)  945-6127 

Pennsylvania 

David  Florey,  Director,  Bureau  of 
Employment  and  Training  Program, 
Department  of  Public  Welfare,  P.O.  Box 
2675,  Harrisburg,  Pennsylvania  17105, 
(717)787-8613 

Puerto  Rico 

Migdalia  Marrero,  Special  AssL  to  Secretary, 
SOSEDF,  Isla  Grande,  Building  #10,  P.O. 
Box  11398.  Santurce,  Puerto  Rico  00910. 
(809) 722-2863 

Rhode  Island 

Sherry  Campanelli,  Associate  Director. 
Community  Services,  Department  of 
Human  Services,  600  New  London 
Avenue,  Cranston.  Rhode  Island  02920. 
(401)464-2423- 

South  Carolina 

Hiram  Spain,  Executive  Assistant  for  Self- 
Sufficiency.  Department  of  Social  Services, 
P.O.  Box  1520,  Columbia.  South  Carolina 
29202,  (803)  737-5937 

South  Dakota 

Julie  Osnes,  Administrator,  Office  of  Family 
Independence,  Department  of  Social 
Services,  Richard  F.  Kneip  Building, 
Pierre,  South  Dakota  57501.  (605)  773- 
3493 

Tennessee 

Wanda  Moore,  Director  of  Program  Services, 
Department  of  Human  Services,  12th  Floor, 
400  Deadericks,  Nashville,  Tennessee 
37219,  (615)  741-6953 

Texas 

Irma  Bermea,  Deputy  Commissioner, 
Department  of  Human  Services.  Mail  Code 
521E.  P.O.  Box  2960,  Austin,  Texas  78769, 
(512)  45O-3011 


Utah 

Helen  Thatcher.  Assistant  Director,  Office  of 
Family  Support,  Department  of  Human 
Services,  120  North  200  West,  Salt  Lake 
ary,  Utah  84145-0500,  (801)  538-8231 

Vermont 

Steve  Gold,  Director.  REACH-UP  Prx^ram, 
Department  of  Social  Welfare,  State  OfBoe 
Building,  103  South  Main  Street. 
Waterburv,  Vermont  05678,  (802)  241- 
2800 

Virgin  Islands 

Ermin  Boshulte,  Director,  Public  Assistance 
Programs.  Department  of  Human  Services, 
Financial  Programs  Division,  Knud  Hansen 
Complex— Building  A.  1303  Hospital 
Ground,  Charlotte  Amalie,  VI  00802.  (809) 
774-4673 

Virginia 

David  Olds,  Program  .Manager,  Employment 
Services,  Department  of  Social  Services. 
730  E.  Broad  St..  2nd  Floor,  Richmond, 
Virginia  23219-1849,  (804)  692-1229 

Wa.shington 

Lee  Todorovich,  Acting  Assistant  Director. 
Division  of  Income  Assistance,  Department 
of  Social  and  Health  Services,  P.O.  Box 
45400,  Olympia,  Washington  98504-5400 
(200)  438-8350 

West  Virginia 

Sharon  Paterno,  Director.  Division  of  Work 
and  Training,  Department  of  Health  and 
Human  Services,  Building  6,  State  Office 
Complex,  Charleston,  West  Virginia  25305. 
(304)  558-3186 

Wisconsin 

Jean  Rogers,  Administrator,  Division  of 
Economic  Support  Department  of  Health 
and  Social  Services,  P.O.  Box  7935,  1  West 
Wilson  Street,  Madison,  Wisconsin  53707- 
7935,  (608)  266-3035 

Wyoming 

Kirk  Mckinney,  JOBS  Coordinator,  .Self- 
Suffiriency  Division,  Department  of  Family 
Ser.ites,  Hathaway  Building.  Rra.  347. 
2300  Capitol  Avenue,  Cheyenne,  Wyoming 
82002-0710,  (307)  777-6849 

Attachment  J — Checklist  for  Use  in 
Submitting  DCS  Grant  AppUcations  Job 
Opportunities  for  Low-Income  Individuals 
(Optional) 

Thi;  application  should  contain: 

1.  Table  of  Contents. 

2.  A  completed,  signed  SF-424, 
Application  for  Federal  Assistance.  The  letter 
co<ie  for  the  priority  area  (JO)  should  be  in 
the  lower  right-hand  comer  of  the  page. 

3.  A  completed  SF-424A.  Budget 
Information — Non-Construction  ". 

4.  A  narrative  budget  justification  for  each 
object  class  category  required  under  Section 
B,  SF-424A; 

5.  Filled  out  signed,  and  dated  Assurances- 
Non-Construction  Programs  (SF-424B); 

6.  The  applicant  should  sign  Attachments 
E  and  F.  In  so  doing,  the  applicant  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the  drug- 
feee  workplace  and  debarment  regulations  set 
forth  in  Attachments  E. 


9  94 


JMI 


16754 


Federal  Register  /  Vol.  59.  No.  67  /  Thursday,  April  7,  1994  /  Notices 


7.  A  signed  copy  of  Certification  Regarding 
Anti-Lobbying  Activities. 

8.  A  completed  Disclosure  of  Lobbying 
Activities,  if  applicable. 

9.  An  Executive  Summar>' — not  to  exceed 
300  words; 

10.  A  Project  Narrative  beginning  with  a 
Table  of  Contents  that  describes  the  project 
in  the  following  order: 

(i)  Eligibility  Confirmation 

(ii)  Organizational  Experience  and  Staff 

RespKjnsibilities 
(iii)  Analysis  of  Need 
(iv)  Project  Design/Work  Program 
(v)  Business  Plan  (If  appropriate) 
(vi)  Third-Party  Evaluation 


(vii)  Cooperative  Partnership  Agreement 
(viii)  Budget  Appropriateness  and 
Reasonableness 

11.  A  signed  copy  of  the  Cooperative 
Partnership  Agreement  or  letter  of 
commitment. 

12.  Appendices,  including  proof  of  non- 
profit status;  proof  that  the  organization  is  a 
community  development  corporation,  if 
applying  under  the  CDC  Set-aside; 
commitments  from  officials  of  businesses 
that  will  be  expanded  or  from  franchises, 
where  applicable;  Single  Point  of  Contact 
comments,  if  applicable;  Maintenance  of 
Effort  Certification  and  resumes. 


13.  A  self-addressed  mailing  label  which 
can  be  affixed  to  a  postcard  to  acknowledge 
receipt  of  application. 

The  narrative  portion  of  the  application 
must  not  exceed  a  total  of  50  pages.  It  should 
include  one  original  and  four  identical 
copies,  printed  on  white  8V2  by  11  inch 
paper,  two-holed  punched  at  the  top  center 
and  fastened  separately  with  a  compressor 
slide  paper  fastener,  such  as  an  ACCO  clip, 
or  a  binder  clip.  The  submission  of  bound 
applications,  enclosed  in  binders,  is 
specifically  discouraged. 

IFR  Doc.  94-8275  Filed  4-6-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  248 
RIN:  1076-AC79 

Use  of  Columbia  River  In-Lleu  Fishing 
Sites 

AGENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  an 
amendment  to  the  regulation  at  25  CFR 
248.6  consistent  with  the  decision  of  the 
Ninth  Circuit  Court  of  Appeals  and  the 
final  Judgment  in  Sohappy  v.  Model, 
Ninth  Circuit  No.  88-3531.  911  F.2d 
1312  (9th  Cir.  1990).  The  court  declared 
invalid  that  portion  of  the  regulation 
prohibiting  permanent  occupancy  of  the 
five  Columbia  River  in-lieu  fishing  sites. 
This  final  rule  will  delete  the 
prohibition  against  construction  of 
permanent  dwellings  and  structures  on 
the  five  in-lieu  sites. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  9, 1994. 
FOR  FURT>tER  INFORMATION  CONTACT:  Ron 
Eggers,  Branch  of  Fisheries,  Portland 
Area  Office,  Bureau  of  Indian  Affairs, 
911  NE  11th  Ave..  Portland,  Oregon 
97232-4169:  Telephone  No.  (503)  231- 
6749. 

SUPPt.EMENTARY  MFORMATION: 
I.  Background 

Several  Pacific  Northwest  Indian 
tribes  hold  treaty  rights  to  fish  on  the 
Columbia  River.  In  the  1930's  the 
construction  of  Bonneville  Dam  flooded 
some  of  the  Indians'  usual  and 
accustomed  fishing  sites  along  the  river. 
In  1945  Congress  authorized  acquisition 
of  replacement  sites  to  be  held  by  the 
Secretary  of  the  Interior  for  the  use  and 
benefit  of  the  Indians.  The  five  sites 
acquired  under  that  authorization  are 
managed  by  the  Bureau  of  Indian  Affairs 
pursuant  to  regulations  in  25  CFR  part 
248. 

Section  248.6  provides  that  "no 
dwellings  or  structures  shall  be  erected, 
-placed,  or  maintained  upon  the  sites, 
except  that  camping  facilities  may  be 
placed  thereon  only  as  herein  described 
and  fish  drying  facilities  9nd  fishing 
platforms  may  be  erected  by  Indians  for 
use  during  the  fishing  season."  The 
intent  of  the  regulation  was  to  prohibit 
permanent  occupancy  of  the  sites  in 
order  to  provide  a  rational  and 
reasonable  means  for  ensuring  health 
and  safety  on  the  sites  and  for  providing 
a  fair  opportunity  to  all  eligible  Indians 
to  use  the  sites  for  fishing  purposes. 


Sohappy  V.  Model.  Civil  No.  86-715- 
FR  (D.  Or.),  was  filed  by  individual 
Indians  and  A  group  called  "Chiefs  and 
Council  of  the  Columbia  River  Indians" 
in  order  to  challenge  the  Bureau  of 
Indian  Affairs'  eviction  of  several 
Indians  living  in  permanent  dwellings 
on  the  sites.  The  Federal  District  Court 
held  that  the  regulation  prohibiting 
permanent  occupancy  is  consistent  with 
rights  reserved  by  treaty  and  with  the 
1945  statute  authorizing  acquisition  of 
the  five  sites.  The  Ninth  Circuit  Court  of 
Appeals  reversed,  holding  that  the  1945 
act  and  the  tribes'  treaties  do  not 
preclude  construction  of  permanent 
dwellings  at  the  sites.  Sohappy  v. 
Model.  911  F.2d  1312  (9th  Qr.  1990). 
The  case  was  remanded  to  the  District 
Court  where  final  Judgment  was  entered 
on  August  30, 1991. 

The  Judgment  declares  25  CFR  248.6 
invalid  insofar  as  it  prohibits  permanent 
occupancy  of  the  five  sites  and  provides 
that  the  Bureau  of  Indian  Affairs  "shall 
take  good  faith  steps"  to  amoid  the 
regulation  consistent  with  the  Ninth 
Circuit's  decision  and  the  final 
Judgment.  The  Judgment  does  not 
preclude  the  Bureau  from  taking 
reasonable  actions  necessary  to  enforce 
applicable  health  and  safety  laws. 
Therefore,  the  Bureau  of  Indian  Afliairs 
published  the  proposed  amendment  (57 
FR  43258)  to  revise  section  248.6  to 
delete  the  prohibition  against 
construction  of  permanent  dwellings 
and  Structures  on  the  sites  and  to  retain 
the  requirement  that  the  sites  be  used  in 
a  manner  that  conforms  to  applicable 
health,  sanitation  and  safety  laws. 

The  Judgment  in  Sohappyx.  Model 
does  not  affect  the  Indian  tribes'  right, 
title  or  interest  in  the  sites  or  the  nature 
and  extent  of  the  tribes'  sovereign 
authority  to  use  or  manage  the  sites  for 
fishing  purposes  under  their  treaties. 
Settler  V.  Lameer,  507  F.2d  231  (9th  Cir. 
1974).  It  is  also  important  to  note  that 
the  regulations  in  25  CFR  part  248  do 
not  ^ply  to  the  fishing  access  sites 
designated  in  Section  401  of  the  Act  of 
November  1, 1988.  The  Indian  tribes, 
the  Bureau  of  Indian  Affairs,  and  the 
U.S.  Army  Corps  of  Engineers  are 
working  together  on  plans  for 
development,  management  and 
regulation  of  the  new  fishing  access 
sites. 

n.  Responses  to  Public  Comments 

The  following  is  a  summary  of  the 
comments  received  by  the  Bureau  of 
Indian  Affairs  in  response  to  the 
proposed  rule  published  on  September 
30, 1992  (57  FR  45258)  and  the 
Department's  response  to  these  issues. 

There  were  no  comments  on  or 
objections  to  the  proposed  amendment 


to  delete  the  prohibition  against  the 
construction  of  permanent  dwellings 
and  structures  on  the  five  in-lieu  sites, 
which  was  the  only  subject  matter  of  the 
proposed  rule.  However,  several 
comments  suggested  that  the 
requirement  that  the  sites  be  used  in 
conformity  with  applicable  health, 
sanitation  and  safety  standards  be 
changed  or  deleted  on  the  grounds  that 
the  requirement  is  contrary  to  the 
Judgment  in  Sohappy  \.  Model  and 
illegally  recognizes,  or  might  be 
construed  as  recognizing.  State  or  local 
regulatory  authority  over  the  in-lieu 
sites.  Although  this  portion  of  the 
regulation  was  not  the  subject  matter  of 
the  proposed  rule,  we  addressed  the 
comment  in  order  to  clarify  the  purpose 
and  intent  of  the  existing  provision  of 
the  regulation. 

The  regulation,  as  originally  adopted 
in  1969,  provides  that  the  "sites  must  be 
used  in  a  manner  that  conforms  to  the 
health,  sanitation,  and  safety 
requirements  of  the  State  or  local  law, 
or,  in  the  absence  of  appropriate  State 
or  local  laws,  to  the  health,  sanitation, 
and  safety  recommendations  of  the  U.S. 
Public  Health  Service."  That  portion  of 
the  regulation  was  not  challenged  by  the 
plaintiffs  in  Sohappy  v.  Model. 
Moreover,  the  final  Judgment  in 
Sohappy  v.  Model  expressly  recognizes 
the  Bureau's  continuing  authority  to 
manage  and  maintain  the  sites 
consistent  "with  the  health  and  safety 
requirements  of  25  CFR  part  248  and 
other  applicable  laws."  Therefore,  the 
requirement  that  the  sites  be  used  in 
conformity  with  appropriate  health, 
sanitation,  and  safety  laws  is  not  in 
conflict  with  the  Judgment  in  Sohappy 
V.  Model. 

The  Bureau  agrees  that  the  States  do 
not  have  regulatory  jurisdiction  or 
authority  over  the  in-lieu  fishing  sites. 
The  sites  are  Federal  properties  held  by 
the  United  States  for  the  benefit  of  the 
Indian  tribes  with  treaty  fishing  rights  in 
the  Columbia  River.  The  Bureau 
regulates  and  manages  the  sites  as  a 
matter  of  Federal  law,  but,  in  the 
absence  of  specific  Bureau  regulations 
governing  health,  sanitation,  and  safety 
requirements,  the  regulation  provides 
for  the  incorporation  by  reference  of 
State  or  U.S.  Public  Health  Service 
standards.  There  were  no  comments 
which  documented  any  instance  of 
attempted  State  regulatory  enforcement. 
Because  it  is  clear  the  States  lack 
regulatory  authority  at  the  sites,  we  do 
not  believe  there  is  any  need  to  amend 
or  delete  this  language  from  the 
regulation. 

Comments  from  the  Yakima  Indian 
Nation  and  the  Confederated  Tribes  of 
the  Warm  Springs  Reservation,  suggest 
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that  management  and  regulation  of  the 
sites  should  be  governed  by  the  law  of 
the  tribe  which  ceded  the  territory 
wherein  the  sites  are  located.  The  sites 
are  owned  by  the  Federal  government 
and  are  managed  by  the  Bureau  for  the 
benefit  of  all  the  tribes  with  treaty 
fishing  rights  in  the  Columbia  River, 
and  therefore  exclusive  management 
cannot  be  granted  to  a  single  tribe, 
absent  an  agreement  between  all  the 
affected  tribes.  The  suggestion  has  not 
been  adopted  in  this  final  rule. 

Finally,  one  comment  suggested  that 
the  proposed  regulation  inappropriately 
affects  the  tribes'  right,  title  and 
interests  in  the  sites,  restricts  the 
Indians'  right  to  use  the  sites  for  fishing 
and  related  purposes,  and  permits 
unreasonable  actions  by  the  agency,  all 
contrary  to  the  final  Judgment  in 
Sohappy  v.  Model.  There  was  no 
documentation  regarding  any  specific 
impact  on  the  tribes'  rights  or 
suggestions  of  any  specific  language 
change.  The  Judgment  in  Sohappy  v. 
Model  declared  the  regulation  invalid 
insofar  as  it  prohibits  permanent 
occupancy  of  the  five  in-lieu  sites.  The 
amendment  specifically  deletes  the 
prohibition  against  construction  of 
permanent  dwellings  and  structures  on 
the  sites.  We  believe  the  final  rule  is 
consistent  with  the  Judgment  and  no 
changes  have  been  made. 

III.  The  Final  Rule 

This  final  rule  is  published  in 
exercise  of  the  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.  ■ 


The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  final  regulation  meets  the 
applicable  standards  provided  in 
section  2(a)  and  section  2(b)(2)  of 
Executive  Order  12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  final  rule  does  not  have 
significant  takings  implications. 

The  Department  has  determined  that 
this  final  rule  does  not  have  significant 
Federalism  effects. 

The  Department  of  the  Interior  has 
reviewed  this  document  under 
Executive  Order  12866  and  has 
determined  that  this  is  not  a  significant 
rule. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  of  the  limited  applicability  as 
stated  above. 

The  Department  of  the  Interior  has 
determined  that  this  final  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

There  are  no  information  collection 
requirements  contained  in  this  final  rule 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  25  CFR  Pari  248 

Fisheries,  Fishing,  Indians. 


For  the  reasons  set  out  in  the 
preamble,  part  248  of  subchapter  J  of 
chapter  I  of  Title  25  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  248— USE  OF  COLUMBIA  RIVER 
IN-LIEU  FISHING  SITES 

1.  The  authority  citation  for  25  CFR 
part  248  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  25  U.S.C  2,  9. 

2.  Section  248.6  is  revised  to  read  as 
follows: 

§248.6    Structures. 

Dwellings,  camping  faciUties,  and 
other  structures  such  as  fish  drying 
facilities  and  fishing  platforms  may  be 
erected,  placed,  or  maintained  on  the 
sites  for  use  in  the  conduct  of  treaty 
fishing  and  related  activities.  Sites  must 
be  used  in  a  manner  that  conforms  to 
the  health,  sanitation,  and  safety 
requirements  of  the  State  or  local  law, 
or,  in  the  absence  of  appropriate  State 
or  local  laws,  to  the  health,  sanitation, 
and  safety  recommendations  of  the  U.S. 
Public  Health  Service.  The  privileges  or 
right  of  access  to  or  use  of  the  sites  of 
any  individual  may  be  suspended  or 
withdrawn,  in  the  discretion  of  the  Area 
Director,  when  such  individual  having 
violated  such  health,  sanitation,  and 
safety  requirements  repeats  such 
violation  after  having  been  given  notice" 
to  cease  and  desist  therefrom. 

Dated:  March  15,  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  94-8329  Filed  4-6-94;  845  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  113 

RIN:  1076-AC86 

Indian  Moneys,  Proceeds  of  Labor 
OMPL) 

AGENCY:  Bureau  of  Indian  AfTairs, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  delete  the 
regulations  contained  in  the  Code  of 
Federal  Regulations  pursuant  to  the 
pubhc  law  which  suspended  all 
deposits  to  Indian  Monies,  Proceeds  of 
Labor  (IMPL)  accounts  after  September 
30. 1982.  The  law  eliminated  the  use  of 
IMPL  accounts,  and  since  these 
accounts  are  no  longer  in  use,  they  will 
be  removed  from  the  BIA  accounting 
system. 

DATES:  Comments  must  be  received 
before  May  9,  1994. 
ADDRESSES:  Written  comments  should 
be  directed  to  the  Bureau  of  Indian 
Affairs,  Office  of  Trust  Funds 
Management,  505  Marquette  NVV.,  suite 
700,  Albuquerque,  MM  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Parris,  Bureau  of  Indian  Affairs, 
Office  of  Trust  Funds  Management,  505 
Marquette  NVV.,  suite  700,  Albuquerque, 
MM  87102.  Telephone  Number  505- 
76&-3233. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  published  in  exercise 
of  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

This  proposed  rulemaking  action  will 
delete  part  113  of  subchapter  G  of 
chapter  I  of  title  25  of  the  Code  of 
Federal  Regulations,  which  contains 
regulations  governing  Indian  Monies, 
Proceeds  of  Labor  (IMPL)  established 
under  the  Act  of  March  3. 1883,  as 
amended  (25  U.S.C.  155). 


Pursuant  to  the  amendments 
contained  in  Public  Law  197-257,  title 
I,  section  100,  25  U.S.C  155  B,  which 
provided  that,  "No  funds  shall  be 
deposited  in  such  'Indian  monies, 
proceeds  of  labor'  (IMPL)  accounts  after 
September  30, 1982,"  all  deposits  to 
IMPL  accounts  were  discontinued.  The 
unobligated  IMPL  balances  at  the  close 
of  business  on  September  30,  1982, 
including  the  income  resulting  from 
investment  of  funds  from  such  accounts 
prior  to  such  date,  were  transferred  to 
and  held  in  escrow  accounts.  After 
consuhation  with  appropriate  tribes  and 
individual  Indians  up  to  September  30, 
1985,  to  determine  the  extent  to  which 
the  funds  held  in  escrow  accounts 
represented  income  from  the  investment 
of  "special  deposits"  relating  to 
individual  Indians  or  a  specific  tribe, 
funds  were  transferred  to  appropriate 
trust  accounts  for  individual  Indians 
and  tribes  during  the  period  of  October 
1,  1985,  through  September  30,  1987. 
The  unobligated  balances  of  the  IMPL 
escrow  accounts  as  of  the  close  of 
business  on  September  30, 1987,  are  to 
be  withdrawn  and  deposited  into 
miscellaneous  receipts  of  the  U.S. 
Treasury.  The  IMPL  accounts  are  to  be 
removed  from  the  Bureau  of  Indian 
Affairs  trust  accounting  system  and  are 
no  longer  available  for  use. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  office  identified  in  the  ADDRESSES 
section  of  this  document. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Ordar 12778. 

The  Department  of  the  Inferior  has 
detennined  that  this  document  is  not  a 
significant  rule  under  Executive  Order 


12866  and  therefore  will  not  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq). 

In  accordance  with  Executive  Order 
12630,  the  Department  has  detennined 
that  this  proposed  rule  does  not  have 
significant  takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

There  are  no  new  information 
collection  requirements  requiring 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  this  proposed 
rule  is  Loren  J.  Farmer,  Policy,  Analysis 
and  Evaluation  Staff.  Bureau  of  Indian 
Affairs,  Office  of  Trust  Funds 
Management.  505  Marquette  NW..  suite 
700,  Albuquerque,  NM  87102. 

List  of  Subjects  in  25  CFR  Part  113 

Accounting,  Indians — business  and 
finance. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  Public  Law 
97-257,  title  I,  section  100  (September 
30,  1982,  96  Stat.  839).  part  113  of  title 
25,  chapter  I  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  removed. 

Dated:  February  4, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  94-8325  Filed  4-6-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018-AA24 

Migratory  Bird  Hunting;  Proposed 
1994-1995  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary)  with 
Requests  for  Indian  Tribal  Proposals 

AGENCY:  Fish  and  Wildlife  Ser\  ice. 

Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migrator^'  game 
birds.  The  Service  also  requests 
proposals  from  Indian  Tribes  that  vs-ish 
to  establish  special  migratory  bird 
hunting  regulations.  These  regulations 
will  permit  the  taking  of  the  designated 
species  during  the  1994-95  season.  The 
Service  annually  prescribes  outside 
limits  (frameworks)  within  which  States 
may  select  hunting  seasons.  The  Serv  ice 
has  also  employed  guidelines  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  These 
seasons  provide  hunting  opportunities 
for  recreation  and  sustenance;  aid 
Federal,  State,  and  Tribal  governments 
in  the  management  of  migratory  game 
birds;  and  are  designed  to  permit 
harvests  at  levels  compatible  with 
migratory  bird  population  and  habitat 
conditions. 

DATES:  Tribal  proposals  and  related 
comments  should  be  submitted  by  June 
3. 1994.  The  comment  period  for 
proposed  early-season  frameworks  will 
end  on  July  22,  1994;  and  for  proposed 
late-season  frameworks  on  September  2, 
1994.  The  public  hearing  for  early- 
season  frameworks  will  be  held  on  June 
23.  1994,  at  9  a.m.  The  public  hearing 
for  late-season  frameworks  will  be  held 
on  August  4, 1994,  at  9  a.m. 
ADDRESSES:  Both  public  hearings  will  be 
held  in  the  Auditorium,  Department  of 
the  Interior  Building,  1849  C  Street 
N\V..  Washington,  DC.  Written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
may  be  mailed  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 


Interior,  ms  634— ARLSQ,  1849  C  Street. 
NW,  Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  tribal  proposals 
contact  Keith  A.  Morehouse,  for  other 
issues  regarding  annual  migratory  bird 
hunting  regulations  contact  William  O. 
Vogel.  Both  Dr.  Morehouse  and  Mr. 
Vogel  may  be  contacted  at:  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634 — ARLSQ,  1849  C  Street, 
NW,  Washington,  DC  20240  (703)  358- 
1714. 
SUPPLEMENTARY  INFORMATION:  For 

administrative  purposes,  this  document 
consolidateis  the  notice  of  intent  and 
request  for  Tribal  proposals  with  the 
preliminary  proposals  for  the  annual 
regulations-development  process.  The 
remaining  proposed  and  final 
rulemaking  documents  will  be 
published  separately. 

Notice  of  Intent  to  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director,  U.S.  Fish  and  Wildlife 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
limits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1994-1995  in  the  contiguous  United 
States,  Alaska,  Hawaii,  Puerto  Rico,  and 
the  Virgin  Islands,  under  §§  20.101 
through  20.107,  20.109.  and  20.110  of 
subpart  K  of  50  CFR  part  20. 

"Migratory  game  birds"  are  those  bird 
species  so  designated  in  conventions 
between  the  United  States  and  several 
foreign  nations  for  the  protection  and 
management  of  these  birds.  For  the 
1994-95  hunting  season,  regulations 
will  be  proposed  for  certain  designated 
members  of  the  avian  families  Anatidae 
(ducks,  geese,  and  swans);  Columbidae 
(doves  and  pigeons);  Gruidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  These  proposals 
are  described  under  Proposed  1994-95 
Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  in  this 
document.  Definitions  of  waterfowl 
flyways  and  mourning  dove 
management  units,  as  well  as  a 


description  of  the  data  used  in  and  the 
factors  affecting  the  regulatory  process. 
were  published  in  the  March  14, 1990, 
Federal  Register  (55  FR  9618). 

Regulatory  Schedule  for  1994-1995 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  Proposals  relating  to  the 
harvest  of  migratory  game  birds  that 
may  be  initiated  after  publication  of  this 
proposed  rulemaking  will  be  made 
available  for  public  review  in 
supplemental  proposed  rulemakings  to 
be  published  in  the  Federal  Register. 
Also,  additional  supplemental  proposals 
will  be  published  for  public  comment  in 
the  Federal  Register  as  population, 
habitat,  harvest,  and  other  information 
becomes  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
it  is  anticipated  that  comment  periods 
on  some  proposals  will  necessarily  be 
abbreviated.  Special  circumstances  that 
Hmit  the  amount  of  time  which  the 
Service  can  allow  for  public  comment 
are  involved  in  the  establishment  of 
these  regulations.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  summer  to  allow  resource 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the  hunting 
seasons  and,  on  the  other  hand,  the  lack 
of  current  data  on  the  status  of  most 
migratory  game  birds  until  later  in  the 
summer. 

Because  the  process  is  strongly 
influenced  by  the  times  when 
information  is  available  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 
include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  op>ening  in  the 
remainder  of  the  United  States  about 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1994-1995 
regulatory  cycle  relating  to  public 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  Dates  shown 
relative  to  publication  of  Federal 
Register  documents  are  target  dates. 
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Sections  of  this  and  subsequent 
documents  which  outline  hunting 
frameworks  and  guidelines  are 
organized  under  numbered  headings. 
These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White-fronted  Geese 

6.  Brant 

7.  Snow  and  Ross's  (Light)  Geese 

8.  Tundra  Swans 

9.  Sandhill  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  White-winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore, 
items  requiring  no  attention  will  be 
omitted  and  the  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Hearings 

Two  public  hearings  pertaining  to 
1994-1995  migratory'  game  bird  hunting 
regulations  are  scheduled.  Both  hearings 
will  be  conducted  in  accordance  with 
455  DM  1  of  the  Departmental  Manual. 
On  June  23.  a  public  hearing  will  be 
held  at  9  a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Building. 
1849  C  Street  NW.,  Washington.  DC. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 
hunting  regulations  will  be  discussed 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska.  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck 
seasons  in  the  Atlantic  Flyway.  and 
extended  falconry  seasons.  On  August  4. 
a  public  hearing  will  be  held  at  9  a.m. 
in  the  Auditorium  of  the  Department  of 
the  Interior  Building,  address  above. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  and  proposed 
regulations  for  waterfowl  not  previously 
discussed  at  the  June  23  public  hearing. 
The  public  is  invited  to  participate  in 
both  hearings.  Persons  wishing  to  make 
a  statement  at  these  hearings  should 
write  to  the  address  indicated  under  the 
caption  ADDRESSES. 


Requests  for  Tribal  Proposals 

Background 

Beginning  with  the  1985-86  hunting 
season,  the  Service  has  employed 
guidelines  described  in  the  June  4,  1985 
Federal  Register  (50  FR  23467)  to 
establish  special  migratory  bird  hunting 
regulations  on  Federal  Indian 
reservations  (including  off-reservation 
trust  lands)  and  ceded  lands.  The 
guidelines  were  developed  in  response 
to  tribal  requests  for  Service  recognition 
cf  their  rese.-^ed  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  nontribal  members 
throughout  their  reser\-ations.  The 
guidelines  include  possibilities  for:  (1) 
on-resenation  hunting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal 
f.-amevvorks.  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-resenation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits:  and  (3)  off-reser\ation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
ca.ses.  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  annua!  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  For  the  Protection  of  Migratory- 
Birds  (Convention).  The  guidelines  are 
capable  of  application  to  those  tribes 
that  have  reserved  hunting  rights  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands)  and  ceded 
lands.  They  also  apply  to  the 
establishment  of  migratory  bird  hunting 
regulations  for  nontribal  members  on  all 
lands  within  the  exterior  boundaries  of 
reservations  where  tribes  have  full 
wildlife  management  authority  over 
suchjiunting,  or  where  the  tribes  and 
affected  States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands.  , 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 


that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 
upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  published  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  migratory 
game  birds  by  tribal  members  on 
reservations  where  it  is  a  customary 
practice.  The  Service  does  not  oppose 
this  harvest,  provided  it  does  not  take 
place  during  the  closed  season  required 
by  the  Convention,  and  it  is  not  so  large 
as  to  adversely  affect  the  status  of  the 
migratory  bird  resource.  For  several 
years,  the  Service  has  reached  annual 
agreement  with  tribes  (for  example,  in 
Minnesota,  the  Mille  Lacs  Band  of 
Chippewa  Indians)  for  hunting  by  tribal 
members  on  their  lands  or  on  lands 
where  they  have  reserved  hunting 
rights.  The  Service  will  continue  to 
consuh  with  tribes  that  wish  to  reach  a 
mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
Use  of  the  guidelines  is  not  required  if 
a  tribe  wishes  to  observe  the  hunting 
regulations  established  by  the  State(s)  in 
which  the  reservation  is  located. 

Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1994-95  hunting  season  must 
submit  a  proposal  that  includes:  (1)  The 
requested  hunting  season  dates  and 
other  details  regarding  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest  (mail-questionnaire 
survey,  bag  checks,  etc.);  (4)  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  it  could  be  shown  that  failure  to 
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limit  such  harvest  would  impact 
seriously  on  the  migratory  bird  resource; 
and  (5)  tribal  capabilities  to  establish 
and  enforce  migratory  bird  hunting 
regulations. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  st.  .aid  specify  this  in  the 
proposal,  rather  than  request  a  date  that 
might  not  be  within  the  final  Federal 
frameworks.  Similarly,  unless  a  tribe 
wishes  to  set  more  restrictive 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  gesse 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Fh-way  in 
which  the  reservation  is  located. 

Proposal  Procedures 

Pertinent  details  in  proposals  ret:eived 
from  tribes  will  be  published  for  public 
review  in  later  FederaJ  Register 
documents.  Because  of  the  time 
required  for  Service  and  public  review, 
Indian  tribes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  1994-95  hunting  season  should 
submit  thpir  proposals  as  soon  as 
possible,  bat  no  later  than  June  3,  1994. 
Tribal  inquiries  regarding  the  guidelines 
and  proposals  should  be  directed  to  the 
appropriate  Service  Regional  Office. 
Tribes  that  request  special  hunting 
regulations  for  tribal  members  on  ceded 
lands  should  send  a  courtesy  copy  of 
the  proposal  to  officials  in  the  affected 
State(s). 

Public  Comments  Solicited 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  pubUc  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recominendations 
regarding  the  proposed  regulatirais. 
Prornulg^on  of  final  migratory  game 
bird  hunting  regulations  will  take  into 
consideration  all  comments  received  by 
the  Servic  e.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submitting  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

Comments  received  on  the  proposed 
annual  regulations  vnM  be  available  for 
public  inspection' during  mnmal 
business  hours  at  the  Service's  office  in 
room  634.  4401  North  Fmtfax  Drive, 
Arlington,  Virginia,  Specific  comment 
periods  will  be  established  for  each 
series  of  proposed  rulemakings.  All 
relevant  conunents  will  be  accepted 


through  the  closing  date  of  the  comment 
period  on  the  particular  proposal  under 
considerstion.  The  Service  will 
consider,  but  possibly  may  not  respond 
in  detail  to,  each  comment.  As  in  the 
past,  the  Service  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Flyway  Council  Meetings 

Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyway  Councils: 

Datu:  March  20,  1994 
— Atlantic  Flyway  Council,  8:30  a.m. 
— Mississippi  Flyway  Council,  8:30  a.m. 
— Central  Flyway  Council,  8:00  a.m. 
— Pacific  Flyway  Council,  9:30  a.m. 
— National  Waterfowl  Council,  3:30 

p.m. 

The  Council  meetings  will  be  held  at 
the  Egan  Civic  and  Convention  Center, 
Anchorage,  Alaska. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplernental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)",  filed  with  the  Environmental 
Protection  Agency  on  June  9,  1983. 
Notice  ol  AvailabiHty  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  225«2).  The  Service's  Record  of 
Decision  was  published  on  August  18. 
1988  (53  FR  31341).  In  addition,  an 
August  1985  environmental  assessment 
entitled  "Guidelines  for  Migratory  Bird 
Hunting  Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
availabls  from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1994-95 
migratory  game  bird  hunting 
regulations,  consideration  will  be  given 
to  provisions  of  the  Endangered  Species 
Act  of  1973,  as  amended,  (16  U.S.C. 
1531-1543;  hereinafter  the  Act)  to 
ensure  that  hunting  is  not  likely  to 
jeopardiie  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
critical  liabttat  and  is  consistent  with 
conser\'alion  programs  for  those  species. 
Consuhatiorrs  under  section  7  of  this 
Act  may  cause  changes  to  be  made  to 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Regulatory  Flexibility  Act  and  the 
PapennMB-k  ReductioD  Act 

This  document  was  reviewed  under 
Executive  Order  12866. 


These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Therefore,  in  accordance  with 
Office  of  Management  and  Budget 
instructions,  a  Final  Regulatory  Impact 
Analysis  (FRL^)  was  prepared  in  1981 
and  revised  in  1990.  Ahhough  a  FRIA 
is  no  longer  required,  the  economic 
analysis  contained  in  the  FRIA  has  been 
reviewed  and  the  Ser\ice  has 
detormined  that  it  meets  the 
requirements  of  Executive  Order  12866. 
This  analysis  was  updated  for  1994.  The 
FRIA  update  included  waterfowl  hunter 
and  harve.st  information  from  the  1992— 
93  season.  The  summary  of  the  1994 
update  follows: 

"New  information  which  can  be 
compared  to  that  appearing  in  the  1990 
Final  Regulatory  Impact  Analysis  (FRIA) 
includes  estimates  of  the  1992  fall  flight 
of  ducks  from  sur\'eyed  areas,  and 
hunter  activity  and  harvest  information 
from  the  1992-93  hunting  season.  There 
was  essentially  no  change  in  the  total 
fall  flight  of  ducks,  regulatory 
frameworks,  hunter  numbers,  number  of 
hunting  days,  or  total  duck  harvest 
between  the  1991-92  and  the  1992-93 
seasons." 

Copies  of  the  updated  analysis  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management  The 
address  is  indicated  under  the  caption 
ADDRESSES 

These  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  etseq). 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Keith  A.  Morehouse  and 
William  O.  Vogel.  Office  of  Migratory 
Bird  Management.  (703J  358-1714. 

List  of  Subjects  in  50  CFR  part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkee^ng  requirements, 
Transportation.  WildBfe. 

The  rules  that  eventually  will  be 
promulgated  for  tha  1994-95  hunting 
season  are  aothorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 19ia), 
as  amended.  (16  U.S.C  703-711);  the 
Fi^  and  Wildlife  faipfuvcniem  Act  of 
1978  (November  8. 1978),  as  amended, 
(16  U.SC.  712):  and  the  Fish  and 
Wildlife  Act  of  1956  (August  8. 1956), 
as  amended.  (16  U.S.C  742  a-d  ande- 

i). 
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Dated:  March  10. 1994. 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  1994-1995  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils;  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specified,  no 
change  from  the  final  1993-94 
frameworks  of  August  23  and  September 
24.  1993.  (58  FR  44590  and  50188)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1993-94 
frameworks  and  issues  requiring  early 
discussion,  action,  or  the  attention  of 
the  States  or  Tribes  are  contained  below: 

1.  Ducks. 

F.  Zones  and  Splits. 

Temporary  Zone  in  the  Southern  San 
Joaquin  Valley  of  California.  In  1993. 
the  Service  allowed  the  State  of 
California  an  additional  year  to  modif>- 
its  zoning  proposal  to  conform  more 
closely  with  the  Service's  policy.  The 
Service  encourages  a  reopening  of 
dialogue  in  order  to  resolve  this 
problem  as  soon  as  possible. 

G.  Special  seasons/species 
management. 

i.  Canvasback  Management. 

During  1983-92.  annual  sport-harvest 
regulations  for  this  species  were  guided 
by  provisions  in  the  environmental 
assessment  "Proposed  Hunting 
Regulations  on  Canvasback  Ducks. 
1983".  That  document  acknowledged 
separate  eastern  and  western 
populations  and  set  breeding- 
population  threshold  levels  for  each, 
below  which  all  possible  actions, 
including  season  closure,  in  the 
respective  regions,  would  be  considered 
for  canvasbacks.  In  1993,  after 
completing  a  review  of  canvasback 
databases,  the  Ser\-ice  determined  that 
currently  there  is  not  sufficient  evidence 
to  warrant  managing  canvasbacks  as 
separate  eastern  and  western 
populations.  However,  the  Service  did 
not  adopt  a  new  harvest  strategy  to 
regulate  the  overall  harvest  of 
canvasbacks  and  the  allocation  of  that 
harvest.  Rather,  it  continued  to  follow 
guidelines  set  forth  in  the 
environmental  assessment  for  a 
continental  population.  Because  the 
most  recent  3-year  average  (482.000 
birds)  was  below  the  threshold 
identified  in  the  assessment  (500,000 


birds),  the  Service  determined 
liberalizations  were  not  warranted 
during  1993-94;  no  changes  in 
regulations  from  those  which  occurred 
during  1992-93  were  enacted. 

Although  the  Service  delayed 
implementation  of  a  revised  harvest 
strategy,  the  Ser\4ce  is  not  satisfied  with 
an  indefinite  continuation  of  the  1983 
guidelines.  The  Service  desires  to  build 
consensus  on  an  improved  harvest- 
management  strategy  which  ensures  the 
welfare  of  the  canvasback  population 
and  preserves  the  historical  emphasis 
on  Flyway-based  management. 

The  Service  has  circulated  to  the 
Flj-way  Councils  and  Technical 
Sections  a  draft  harvest-management 
strategy  to  be  considered  for  the  1994- 
95  hunting  season  and  continues  to 
welcome  suggestions  for  improving  our 
capabilities  to  manage  the  harvests  of 
this  important  species.  Copies  of  the 
draft  harvest-management  strategy  are 
available  at  the  address  indicated  under 
the  caption  ADDRESSES. 

ii.  September  Teal  Seasons. 

Evaluations  of  shooting  hours  for  teal 
seasons  were  initiated  in  several 
Mississippi  and  Central  Flyway  States 
in  1993.  and  more  than  1  year  likely 
will  be  required  to  achieve  needed 
sample  sizes.  Provided  methods  being 
employed  are  acceptable  and  the 
amount  of  progress  being  made 
indicates  a  good-faith  effort,  we  would 
recommend  continuation  of  presunrise 
shooting  hours  conditional  upon 
satisfactorj-  progress  toward  completion 
of  evaluations. 

iii.  September  Wood  Duck/Teal 
Seasons. 

Evaluations  of  shooting  hours  for 
wood  duck./teal  seasons  forwarded  to 
Service  in  1993  were  sufficient  to  allow 
contmuation  of  pre.sunrise  shooting 
hours  in  Florida.  Kentucky,  and 
Tennessee. 

4.  Canada  Geese. 

In  1993,  the  Ser\-ice  announced  that 
the  administrative  process  for  setting 
hunting  seasons  does  not  permit  the 
setting  of  regular  seasons  that  open  prior 
to  the  Saturday  nearest  October  1  during 
the  late-season  regulations-development 
cycle.  Tho.se  portions  of  seasons  that 
open  earlier  must  be  established  during 
the  early-season  regulations- 
development  cycle  in  June.  The  Service 
is  concerned  about  setting  seasons  in 
the  absence  of  current  status 
information.  Because  of  this,  requests 
for  re;:ular  Canada  goose  seasons  that 
open  earlier  than  the  Saturday  nearest 
October  1  must  include  full  justification 
of  the  need  for  the  early  opening,  which 


will  be  weighed  against  the  risk  of 
establishing  seasons  prior  to  the  time 
status  information  is  available.  The 
Service  proposed  to  implement  these 
procedures  beginning  with  the  1994-95 
hunting  season  in  order  to  allow  those 
States  desiring  early-season  dates  for 
regular  Canada  goose  seasons  sufficient 
time  to  prepare  their  proposals  and  to 
provide  an  opportunity  for  flyway 
council  review. 

7.  Snow  and  Ross's  (Light)  Geese. 

In  1993.  the  Central  Flyway  Council 
recommended  a  review  of  framework 
closing  dates  for  light  geese.  The  Service 
indicated  it  would  work  with  the 
Flyway  Councils  during  the  coming  year 
to  review  its  policy  of  framework  dates 
for  light  geese.  At  this  time,  the  Service 
requests  that  the  States  and  Flyway 
Councils  submit  any  pertinent 
information  for  joint  review  and  that  the 
Service.  States.  Fl>'way  Councils,  and 
other  interested  parties  accelerate 
discussions  regarding  closing  dates  for 
light  geese  in  migration-terminus  and 
other  areas. 

9.  Sandhill  Cranes. 

The  Service  has  clearly  indicated  thol 
it  does  not  believe  it  is  appropriate  to 
increase  harvest  on  the  Mid-continent 
Population  at  this  time,  and  that  there 
should  be  no  increase  or  shift  in  harvest 
toward  the  Gulf  Co<3st  Subpopuiation. 
especially  the  greater-sandhill-crane 
component.  In  recent  years,  the  Central 
Flyway  Council  has  requested  changes 
in  the  frameworks  which  would 
increase  harvest  pu'Sfure  on  this 
population.  The  Service  recognises  the 
desire  of  the  Central  Flyuay  Council  to 
liberalize  regulations  m  certain  areas, 
but  concern  for  greater  sandhill  cranes 
would  preclude  any  increase  under  the 
current  approach  to  establishing 
frameworks. 

Because  there  is  an  east-west  gradient 
in  the  distribution  of  the  3  subspecies 
managed  as  the  Mid-continent 
Population,  the  Service  would  be 
willing  to  consider  an  approach  that 
would,  in  the  future,  provide  the  ability 
to  establish  frameworks  by  geographic 
areas  within  the  Central  Flyway.  Such 
an  approach  of  setting  differential 
frameworks  would  provide  the  ability  to 
shift  harvest  toward  the  western 
portions  of  the  n>-way,  while  limiting 
harvest  in  eastern  portions.  The  Service 
requests  comments  regarding  such  an 
approach. 

15.  Band-tailed  Pigeons. 

Evidence  from  three  separate  surveys 
suggests  that  the  long-term  dt*:line 
experienced  by  the  Coastal  Populution 
may  hjve  subsided;  and,  in  fjct,  the 
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overall  and  individual  State  population 
estimates  appear  to  have  stabilized  at 
low  levels.  Also,  the  status  of  the 
Interior  Population  is  not  well 
understood.  Efforts  are  underway  to 
gather  more  information  about  both 
populations,  hi  1993,  all  States  having 
band-tailed  pigeon  hunting  seasons 
either  participated  in  the  nationwide 
Migratory  Bird  harvest  Information 
Program  or  required  band-tailed  pigeon 


hunters  to  obtain  mandatory  State 
permits  to  provide  sampling  frames  for 
obtaining  more  precise  estimates  of 
band-tailed  pigeon  harvest  Those  States 
issuing  permits  were  required  to 
conduct  a  harvest  survey  and  provide 
the  results  to  the  Service  by  June  1  of 
each  year.  In  addition,  all  States  with 
band-tdiled  pigeon  hunting  seasons  are 
participating  in  a  wing-collection  survey 
to  provide  information  on  annual 


recruitment.  The  Service  will  continue 
to  closely  monitor  population  and 
harvest  information  from  both 
populations  and  will  evaluate  this 
information  in  )une  prior  to  making  any 
decisions  regarding  the  1994-95  seasons. 
Indian  Tribes  also  should  consider  this 
situation  when  proposing  harvest 
regulations  for  this  species. 

BILUNG  CODE  4319-SVF 
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1994  SCHEDULE  OF  REGULATIONS  MEETINGS 
AND  FEDERAL  REGISTER  PUBLICATIONS 


JANUARY  »  -  SERVKX  RECULATIONS 

COMMITTEE  MEETING  ON  BASIC.  EARLV- 

ANO  LATE-SEASON  REGULATIONS 


MARCH  7  -  PROPOSED  RULEMAKING  WITH 
PUBLIC  COMMENT  PERIODS  ENDING  *LT  II 

POR  EARLV-SEASON  FRAMEWORKS  1 
AUGUST  2«  FOR  LATE -SEASON  FRAMEWORKS 


1 

J_ 


NO  PMOPOSEO  CHANGE  S.    SEE 

TITLE  SO  COOE  OF  FEDERAL 

REOULATONS.  MRT  tO 


MAY  e  -  Supplemental 

PROPOSE  0  rulemaking 


TRIBAL  REGULATIONS 


EARLY  SEASONS 


AA.T  «  -  PROPOSED  RCLf  FOR 
EARLT  a  LATE  SEASON  HUNTING 
REGULATONC  ON  CEHTAIN 
FEDERAL  INDIAN  RESERVATIONS 
AND  CEDED  LANDS  WITH  PUBUC 
COMMENT  PERIOD  ENDING  AUGUST  2 


AUGUST  W  -  PMAL  RULEMAKING 
AMENDING  TTTLE  SO  CFR  FOR 
EARLY  SEASONS  ON  CERTAIN 

FEDERAL  INDIAN  RESERVATIONS 
AND  CEDED  LANDS 


SEPTEMBER  M  -  FINAL  RULEMAKJNG 

AMENDING  TITLE  60  CFR 

FOR  LATE  SEASONS  ON  CERTAIN 

FEDERAL  INDIAN  IttSERVATIONS 

AND  CEDED  LANDS 


1      c 


LATE  SEASONS 


JUNE  n  t  12  -  SERVICE 

REGULATIONS  COMMITTEE 

MEETTWG  «>RE-PUBLIC  HEARING) 


AINE  23  -  PUBUC  HEARING  ON 

PROPOSED  EARLV-SEASON 

FRAME»VORKS 


JULY  tl  -  SUPPLEMENTAL  PROPOSED 
RIXjEMAKINO  for  EARLY-SEASONS 

FRAMEWORKS  PUBLISHED  IN  THE 
FEDERAL  REGISTER  WITH  PUBLIC 

COMMENT  PERIOD  ENDING  JULY  21 
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FRAMCWORKS  PUBLISHED  IN  THE 

FEDERAL  REGISTER 
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AUGUST  4  •  PUBLIC  HEARING  ON 

PROPOSED  LATE-SEASON 
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PROPOSED  RULEMAKING  FOR 

LATE-SEASONS  FRAMEWORKS 

PUBLISHED  IN  THE  FEDERAL  REGISTER 

WITH  PUBUC  COMMENT  PERIOD 

ENDING  AUGUST  26 


SEPTEMBER  23  -  FINAL 
LATE -SEASONS  FRAMEWORKS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER 
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60  CFR  FOR  LATE  SEASONS 

PUBLISHED  IN  THE  FEDERAL 

REGISTER 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
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Energy  Department 

See  Federal  Energy  Regulator)^  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  new  electric 

powerplant  coal  capability;  compliance  certifications: 
Tucson  Electric  Power  Co.,  16801 

Environmental  Protection  Agency 

NOTICES 

Environmental  statements;  availabilitv,  etc.: 
Agency  statements — 
Comment  availabihty,  16807-16808 
Weekly  receipts,  16808-16809 
Meetings: 

Science  Advisory  Board,  16809-16811 
Ozone  Transport  Commission;  recommendation  that  EPA 
adopt  low  emission  vehicle  program  for  Northeast 
Ozone  Transport  Region;  availability 
Hearing.  16811 
Resource  Conservation  and  Recovery  Act  (RCRA) 
Inspection  Manual;  availability,  16811-16812 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  16812 
Premanufacture  notices  receipts;  correction,  16812 

Executive  Office  of  the  President 

See  Presidential  Documents 
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Export-Import  Bank 

NOTICES 

Meetings: 

Board  of  Directors.  16812-16813 

Farmers  Home  Administration 

RULES 

Program  regulations: 

Applicant  loan  eligibility  calculation,  appraisals,  and 
crop  insurance;  direct  emergency  loan  instructions  to 
implement  administrative  decisions.  16771-16775 

Federal  Aviation  Administration 

NOTICES 

Airport  noise  corapatability  program: 
Noise  exposure  map — 

Fairbanks  International  Airport.  AK.  16888-16887 
Exemption  petitions;  summary  and  disposition.  16887- 
16888 

Federal  Communications  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Comsat  Mobile  Communications.  16813 
Cumberland  Communities  Commimications  Corp.  et  al., 
16813 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  16892-16893 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Florida.  16813 

Georgia.  16813-16814 

Virginia,  16814 

Federai  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Franklin  County  PUD  No.  1.  16800-16801 

Federal  Highway  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc. 

National  Motor  Carrier  Advisory  Committee,  16888 
Environmental  statements;  notice  of  intent: 

New  York,  NY,  16888 
Intermodal  Surface  Transportation  Efficiency  Act: 

Innovative  financing;  test  and  evaluation  project  TK-045; 
information  dissemination.  16889-16890 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  16893 
Applications,  hearings,  determinations,  etc.: 

Credit  Commercial  de  France  S.A.  et  al..  16814-16815 

Futiu-a  Banc  Corp.  et  al..  16815 

Progressive  Bancshares,  Inc.,  16815-16816 

Stuckey.  Rickey  Earl,  et  al..  16816 

United  Missouri  Bancshares,  Inc..  16816 


Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  16893 


JMI 


Fish  and  Wiidiife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
CaUfomia  red-legged  frog.  16792-16793 

Foreign  Assets  Control  Office 

RULES 

Foreign  assets  control,  transaction  control,  and  foreign 

funds  control  regulations;  civil  penalties.  16775-16777 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Hawaii — 
Pacific  Allied  Products,  Ltd.;  plastic  food/beverage 
containers  manufacturing  facility,  16794 

Generai  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board.  16816- 
16817 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Researclr 
See  National  Institutes  of  Health 
See  Social  Security  Administration 

Housing  and  Urt)an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  16819-16827 
Supportive  housing  programs — 
Elderly.  16827-16830 

Interior  Department 
See  Fish  and  Wildlife  Service 
'See  Land  Management  Bureau 
NOTICES 
Significant  caves;  nominations.  16830-16831 

International  Trade  Administration 

NOTICES 

.Antidumping: 

Silicon  carbide  from — 

China. 16795-16796 
Antidumping  duty  orders  and  findings;  intent  to  revoke; 

correction.  16895 
Export  trade  certificates  of  review,  16796 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Administrative  protective  orders — 

Breaches  investigation  summary.  16834-16837 
Class  150  stainless  steel  threaded  pipe  fittings  from — 

Taiwan,  16837-16838 
Recombinantly  produced  human  growth  hormones, 

16838-16839 
Steel  wire  rod  from — 

Belgium  and  Germany,  16839 
» 
Justice  Department 
See  Victims  of  Crime  Office 

l.abor  Department 

See  EmplojTnent  and  Training  Administration 
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See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

California,  16831 
Closure  of  public  lands: 

California,  16831 
Environmental  statements;  availability,  etc.: 

Mesquite  Regional  Class  III  Landfill,  CA,  16831-16832 
Realty  actions;  sales,  leases,  etc.: 

California,  16832 
Recreation  management  restrictions,  etc.: 

Carrizo  Plain  Natural  Area,  CA;  seasonal  visitation 
restriction,  16832-16833 
Survey  plat  filings: 

Montana,  16833 

Nevada.  16833-16834 

Mine  Safety  and  Health  Administration 

NOTICES 

CoaJ  mine  respirable  dust  standard  noncompliance 

determinations,  16958 
Petitions  for  safety  standard  modifications;  summary  of 

affirmative  decisions,  16862-16865 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Signal  lamps  new-technology  light  sources 
implementation,  16783-16792 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  16817 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  16817-16818 
Persian  Gulf  experience  and  health;  technology 
assessment  workshop,  16818 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  15865 
Meetings: 
Anthropological  and  Geographic  Sciences  Advisory' 

Panel,  16865 
Astronomical  Sciences  Special  Emphasis  Panel,  16865- 

16866 
Enginooring  Advisory  Cximmittee,  16866 
Systematic  and  Population  Biology  Advisory  Panel; 
correction,  16866 

National  Telecommunications  and  Information 
Administration 

NOTICES 

National  Information  Infrastructure: 
Advisory'  Council  meeting.  16960 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Ad.  16893 


Occupational  Safety  and  Health  Administration 

RULES 

Fatahty  or  multiple  hospitalization  incidents;  reporting 
Correction.  16895 

Postal  Rate  Commission 

NOTICES 

Postal  rate  and  fee  changes;  filing,  settlement  conference, 
etc.,  16866 

Postal  Service 

PROPOSED  RULES 

Domestic  mail  manual; 
Detached  address  card  standards,  16786-16788 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Former  Prisoner  of  War  Recognition  Day.  National  (Proc 
6663),  16769 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16866-16867 

« 

Rural  Electrification  Administration 

NOTICES 

Electric  loans: 
Quarterly  municipal  interest  rates;  correction,  16895 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  16867-16868 

Meetings;  Sunshine  Act,  16893-16894 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  16869-16870 
Cincinnati  Stock  Exchange.  Inc.,  16870-16871 
Midwest  Clearing  Corp.,  16872-16873 
New  York  Stock  Exchange,  Inc.;  correction,  16895 
Pacific  Stock  Exchange,  Inc.,  16873-16874 
Philadelphia  Stock  Exchange,  Inc.,  16874-16875 

Self- regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange,  Inc.,  16868 
Chicago  Stock  Exchange,  Inc.,  16868-16869 
Cincinnati  Stock  Exchange,  Inc.,  16872 
Philadelphia  Stock  E.xchange,  Inc.,  16875 

Applications,  hearings,  determinations,  etc.: 

Home  Investors  Government  Guaranteed  Income  Fund. 

Inc.,  16875-16876 
Laurel  Funds,  Inc.,  et  al.,  16876-16878 
PEL  Life  Insurance  Co.  et  al.,  16878-16880 
Public  utility  holding  company  filings,  16880-16886 

Small  Business  Administration 

RULES 

Small  business  investment  companies: 
Definitions,  limited  partnerships,  fees  and  interest    • 

charges,  etc.,  16933-16953 
Leverage,  participating  securities,  and  conditions 

affecting  good  standing  of  licensees.  1689a-16933 
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Small  business  size  standards: 
Small  business  concerns  eligible  for  assistance  by  small 
business  investment  companies;  size  standard 
increase,  16953-16956 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review.  16818-16819 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Elkhom  Slough  Watershed.  CA.  16794 

Textile  Agreements  Implementation  Committee' 

See  Committee  for  the  Implementation  of  Textih 
Agreements 

Thrm  Supervision  Office 

NOTICES 

Receiver  appointments: 
Abraham  Lincoln  Federal  Savings  Association,  16890 
Delta  Fedraal  Savings  Bank.  16890 
Federal  Savings  Association  of  Virginia,  16890 
Irving  Federal  Bank  for  Savings.  16890  . 

Lemont  Federal  Savings  Association,  16890     1 
Liberty  Federal  Savings  Bank.  16890  | 

Life  Federal  Savings  Bank.  16890  ' 

Pioneer  Federal  Savings  &  Loan  Association.  16890 
Potomac  Federal  Savings  Bank.  16891 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES  1 

Aviation  proceedings:  ] 

Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

16886-16887 


Treasury  Department 

See  Customs  Service 


See  Foreign  Assets  Control  Office 
See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Former  Prisoners  of  War  Advisory  Committee.  16891 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Discretionary  programs  (1994  FY).  16840-16859 

Western  Area  Power  Administration 

NOTICES 

Central  Valley  Project;  restoration  fund  payments; 

assessment  and  collection  procedures.  16801-16807 
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Department  of  Commerce,  National  Telecommunications 
and  Information  Administration,  16960 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6663  of  April  6,  1994 

National  Former  Prisoner  of  War  Recognition  Day,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Armed  Forces  of  the  United  States  of  America  have  faced  hostile  actions 
m  every  decade  of  this  century.  Over  200.000  American  service  members 
are  currently  serving  overseas,  many  in  situations  where  armed  conflict 
IS  an  ever-present  possibility.  Recent  events  in  Somalia  and  continuing 
peacekeeping  operations  in  Bosnia  and  elsewhere  keep  us  fully  mindful 
of  the  high  risks  that  even  humanitarian  missions  entail. 

Over  the  more  than  two  hundred  years  of  our  Independence,  thousands 
of  Americans  have  fallen  into  the  hands  of  our  enemies.  Many  did  not 
survive  the  ordeal.  Many  who  did  return  from  captivity  had  suffered  unrelent- 
ing indignities,  physical  and  psychological  abuse,  and  unspeakable  torture. 

Despite  deprivation  and  suffering  inflicted  by  their  captors,  these  brave 
Americans  persevered,  maintained  their  honor,  and  kept  faith  with  each 
other  and  with  the  American  people.  In  the  Congress,  in  State  and  local 
government,  and  in  civic  organizations  across  the  Nation,  former  prisoners 
of  war  still  keep  faith  with  America  through  their  continued  service  in 
positions  of  leadership  and  trust. 

These  men  and  women  rank  with  our  greatest  patriots;  no  group  of  citizens 
is  more  deser\'ing  of  remembrance  and  special  recognition  than  our  former 
prisoners  of  war. 

The  Congress,  by  Public  Law  103-60,  has  designated  April  .9,  1994,  as 
"National  Former  Prisoner  of  War  Recognition  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  the 
occasion. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  April  9.  1994.  as  National  Former  Prisoner 
of  War  Recognition  Day.  I  urge  all  American  citizens  to  join  in  honoring 
members  of  the  Armed  Forces  of  the  United  States  who  have  been  held 
as  prisoners  of  war.  I  also  call  upon  Federal,  State,  and  local  government 
officials  and  private  organizations  to  observe  this  dav  with  appropriate  cere- 
monies and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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This  section  of  tlie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1941, 1943,  and  1945 

RIN  0575-AB72 

Revisions  to  the  Direct  Emergency 
Loan  Instructions  To  Implement 
Administrative  Decisions  Pertaining  to 
the  Applicant  Loan  Eligibility 
Calculation,  Appraisals,  and  Crop 
Insurance 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
emergency  loan  (EM)  regulations  to 
revise  the  applicant  eligibility 
calculation  and  appraisal  requirements 
and  to  require  crop  insurance.  The 
Agency  also  amends  its  Operating  (OL), 
Farm  Ownership  (FO)  and  Soil  and 
Water  (SVV)  regulations  to  revise 
appraisal  requirements.  This  action  is 
necessary  to  ease  the  EM  eligibility 
requirements,  to  expedite  EM,  OL,  FO, 
and  S\V  application  processing  time, 
and  to  reduce  losses  to  family-size 
farmers  and  the  Government'  The 
intended  effect  is  to  provide  assistance 
to  a  greater  number  of  farmers  affected 
by  major  disasters  in  a  timely  manner. 
EFFECTIVE  DATE:  April  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Smith,  Senior  Loan  Officer, 
Fanner  Programs  Loan  Making  Division. 
Farmers  Home  Administration.  USDA, 
room  5428,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
720-5114. 

SUPPLEMENTARY  INFORMATION: 

Classification 

We  are  issuing  this  final  rule  in 
conformance  with  Executive  Order 


12866,  and  the  Office  of  Management 
and  Budget  (0MB)  has  determined  that 
it  is  a  "significant  regulatory  action." 
Based  on  information  compiled  by  the 
Department.  0MB  has  determined  that 
this  final  rule:  (1)  Would  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (2)  is  a  significant  public 
policy  issue  as  related  to  the  direction 
of  the  EM  loan  program. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice.  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J. 
■"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23,  1983).  Farm 
Ownership  Loans,  Farm  Operating 
Loans,  and  Emergency  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  program  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Ownership  Loans 
10.407 — Farm  Ownership  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
final  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualify  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C 
Chapter  35  and  have  been  assigned 
OMB  control  numbers  0575-0141, 
0575-0085,  0575-0083,  and  0575-0090. 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507>. 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirements  from  those 
approved  by  OMB. 

Discussion  of  Comments  and  Final  Rule 

The  Agency  published  a  proposed 
rule  in  the  Federal  Register  (59  FR 
5737-40)  on  February  8, 1994,  which 
provided  for  a  15-day  comment  period 
ending  on  February  23,  1994.  At  that 
time,  EM  loan  regulations  stated  that  all 
financial  disaster  assistance/ 
compensation  would  be  considered  in 
determining  the  applicant's  eligibility 
for  EM  assistance  and  again  in 
calculating  the  maximum  amount  of 
loss  loan  entitlement.  Once  eligibility 
was  established,  then  all  single 
enterprises  showing  a  production  loss 
would  be  considered  in  the  calculation 
to  determine  the  maximum  loss  loan 
entitlement. 

The  regulations  also  required  two 
complete  real  estate  appraisals  to 
establish  the  two  required  asset  values, 
the  value  on  the  day  before  the 
Governor's  request  and  the  value  one 
year  and  one  day  before  such  a  request. 
Section  324(d)  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1921  et.  seq.)  (CON ACT)  states  in  part, 
that  farm  security,  including  land, 
livestock,  and  equipment,  for  EM  loans 
will  be  valued  based  on  the  higher  of 
the  value  of  the  assets  on  the  day  before 
the  Governor  requests  assistance  and  the 
value  of  the  assets  one  year  before  such 
day.  While  the  two  values  must  be 
considered,  the  values  do  not  have  to  be 
based  on  two  complete  appraisals. 

The  February  8.  1994.  proposed  rule 
included  a  revision  to  the  EM  loan 
eligibility  calculation  to  not  consider 
disaster  related  assistance/ 
compensation  in  the  eligibility 
calculation.  This  change  would  allow 
the  Agency  to  assist  more  family-size 
farmers.  In  addition,  it  was  proposed  to 
allow  for  the  use  of  a  second 
abbreviated  appraisal  when  the  first 
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appraisal  (to  establish  the  asset  value  for 
one  day  before  the  Governor's  request) 
reflected  adequate  security*  for  the  loan. 
The  proposed  rule  also  required,  instead 
of  encouraged,  the  applicant  to  carry 
multi-peril  crop  insurance  on  next 
year's  crops  as  a  condition  of  receiving 
an  EM  production  loss  loan. 

In  response  to  the  proposed  nile,  6 
comments  were  received.  Four 
respondents  made  the  following  general 
comments.  The  timing  of  the  final  rule 
will  come  too  late  to  help  most 
borrowers,  as  deadlines  for  filing 
applications  will  expire  before  the 
regulations  become  effective.  The 
Agency  should  immediately  adopt  the 
regulations  on  an  Interim  basis.  The 
period  for  filing  applications  should  be 
extended.  Applicants  rejected  under  the 
prior  eligibility  calculation  should  be 
reconsidered  under  the  revised 
calculation,  and  FmHA  must  widely 
publicize  the  proposed  rule  changes  to 
reach  fanners  that  did  not  apply, 
including  non-FmHA  borrowers. 

In  response,  the  Agency  agrees  that 
the  regulation  changes  would  assist 
more  applicants,  had  they  been 
implemented  at  an  earlier  date.  Interim 
regulations  must  go  tiirough  the  same 
clearance  process  as  final  regulations. 
Interim  regulations,  therefore,  could  not 
be  published  any  sooner  than  this  final 
rule,  so  the  comment  is  not  being 
adopted.  The  8-month  timeframe  from 
the  date  of  the  disaster  designation  for 
filing  of  EM  applications  is  statutory; 
thus,  any  extension  of  this  timeframe 
would  require  Congressional  action.  The 
Agency  is  making  every  effort  to  assist 
those  applicants  who  would  beneHt 
from  the  new  eligibility  calculation.  In 
the  last  several  months,  the  Agency  has 
worked  closely  with  FmHA  State  offices 
in  the  flood  and  drought-affected  States 
to  assure  that  potential  applicants  are 
aware  of  the  EM  program.  FmHA  field 
offices  have  encouraged  applicants  to 
apply  prior  to  the  8-month  deadline  and 
have  held  EM  applications  in  abeyance, 
where  administratively  possible,  until 
the  revised  EM  calculation  changes  are 
implemented. 

Two  respondents  made  further 
comments  regarding  the  proposed 
revisions  to  the  EM  appraisal 
requirements,  stating  that  the  present 
appraisal  process  and  proposed  rule 
were  confusing.  The  Agency  agrees  and 
has  attempted  to  clarify  the  process  in 
the  final  rule. 

Three  respondents  recommended  that 
the  EM  collateral  value  be  based  on  a 
current  market  value  appraisal,  that  an 
abbreviated  appraisal  does  not  meet 
current  appraisal  standards  under  the 
Uniform  Standards  of  Professional 
Appraisal  Practices  (USPAP),  and  that 


the  first  value  to  be  established  for 
chattels  t>e  the  same  as  for  real  estate, 
one  day  before  the  Governor's  disaster 
designation  request.  The  Agency  agrees 
in  part  with  the  current  market  value 
approach  and  adopts  this  in  principle. 
A  real  estate  appraisal  reflecting  the 
Recommended  Market  Value  (RMV)  and 
meeting  USPAP  standards  will  be  used 
as  a  bench-mark  in  arriving  at  the  two 
required  asset  values.  The  two 
statements  of  value  established  by  the 
County  Supervisor  need  not  meet 
USPAP  appraisal  standards.  The  Agency 
has  eliminated  the  reference  to  an 
abbreviated  appraisal  in  the  final  rule. 
The  Agency  does  not  adopt  the 
recommendation  that  the  first  value 
established  for  chattels  represent  the 
value  one  day  before  the  Governor's 
request.  With  resp)ect  to  chattels, 
generally,  the  value  one  year  and  one 
day  before  the  Governor's  request  will 
be  the  higher  value  ultimately  chosen 
and  should  be  the  first  value 
established. 

One  respondent  recommended  that 
the  County  Supervisor  establish  the  two 
required  values  after  receipt  of  a  real 
estate  appraisal.  The  Agency  adopts  this 
recommendation  in  the  final  rule. 

This  final  rule  specifically  amends 
§  1941.25(a)  of  subpart  A  of  part  1941, 
§  1943.25(c)  of  subpart  A  of  part  1943. 
and  i  1943.75(c)  of  subpart  B  of  part 
1943  to  allow  the  use  of  appraisals 
completed  by  State-certified  general 
appraisers,  providing  such  appraisals 
meet  the  guidelines  of  the  USPAP  and 
have  had  an  acceptable  desk  review 
completed  by  an  FmHA  designated 
review  appraiser.  If  such  an  acceptable 
appraisal  is  provided  by  the  borrower, 
FmHA  will  not  need  to  perform  one. 
References  to  contract  appraiser 
qualifications  have  been  updated 
accordingly  to  require  the  contractor/ 
appraiser  to  be  State-certified  general. 
These  sections  also  are  changed  to  not 
require  a  new  real  estate  appraisal  if  the 
latest  appraisal  report  is  not  over  one 
year  old,  unless  the  approval  official 
requests  a  new  appraisal,  or  unless 
significant  changes  in  the  market  value 
of  the  real  estate  have  occurred  in  the 
area  within  the  1-year  period.  These 
changes  are  intended  to  result  in  a  more 
flexible  consistent,  timely,  and  less 
costly  loan  making  process.  Emergency 
loan  applicants  often  also  request  other 
types  of  Farmer  Programs  loans,  so  these 
changes  will  indirectly  benefit  disaster 
victims. 

The  Agency  also  amends  §  1945.163. 
as  proposed,  to  no  longer  consider 
disaster  related  assistance/ 
compensation  in  determining  eligibility 
for  EM  loans.  The  section  has  been 
further  clarified  to  refer  to  existing 


provisions  for  considering  costs  not 
incurred  in  determining  eligibility.  Such 
costs  will  be  subtracted  from  the 
amount  of  actual  production  losses. 

The  Agency  adopts  as  final  the 
proposed  changes  to  §  1945.169 
requiring  applicants  to  purchase  multi- 
peril  crop  insurance  when  receiving  EM 
loan  assistance. 

The  Agency  also  amends  «i  1945.175 
by  revising  the  requirement  for  two 
complete  real  estate  appraisals  to 
establish  the  two  required  asset  values. 
The  County  Supervisor  will  establish 
the  two  required  values  upon  receipt  of 
a  real  estate  appraisal  denoting  the 
RMV.  The  RMV  will  be  used  by  the 
County  Supenisor  as  a  bench-mark  in 
arriving  at  a  statement  of  value  for  each 
of  the  required  dates.  The  use  of 
appraisals  completed  by  State  Certified 
General  Appraisers  is  allowed  providing 
such  appraisals  meet  the  guidelines  of 
the  USPAP.  and  have  had  an  acceptable 
desk  review  completed  by  an  FmHA 
designated  review  appraiser.  Changes 
proposed  to  §  1945.175  concemine 
chattel  appraisals  are  adopted  without 
change. 

List  of  Subjects 

TCFRPart  1941 

Crops,  Livestock.  Loan  programs — 
agriculturt;.  Rural  areas.  Youth. 

7CFHParl  1943 

Credit.  Loan  programs — agriculture, 
Recreation.  Water  resources. 

7CFRPart  194^ 

Agriculture.  Disaster  assistance,  Loan 
programs — agriculture. 

Therefore,  chapter  XVIU.  title  7,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1941— OPERATING  LOANS 

1.  The  authority  citation  for  part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  D.S.C.  301:  7 
(TR  2.23  and  2.70. 

Subpart  A— Operating  Loan  Policies, 
Procedures,  and  Authorizations 

2.  Section  1941.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (b)  and 
adding  new  paragraphs  (a)(5)  and  (a)(6) 
to  read  as  follows: 

§1941.25    Appraisals. 

(a)  Except  as  provided  in  paragraph 
(a)(5)  of  this  section,  real  estate 
appraisals  will  be  completed  by  an. 
FmHA  employee,  or  a  contractor 
authorized  to  make  farm  appraisals. 
Chattel  and  real  estate  appraisals  will  be 
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made  on  Forms  FmHA  44(V-21, 
"Appraisal  of  Chattel  Property."  FmHA 
1922-1,  "Appraisal  Report— Farm 
Tract."  and  FmHA  1922-11,  "Appraisal 
for  Mineral  Rights,"  respectively,  to 
determine  market  value  and  borrower 
equity  in  the  following  instances: 
•        •        •        •        • 

(5)  Other  real  estate  appraisals 
completed  by  other  State-certified 
general  appraisers  may  be  used 
providing  such  appraisals  meet  the 
ethics,  competency,  departure 
provisions,  etc.,  and  Sections  I  and  n  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practices,  and  contain  a 
mineral  rights  appraisal  as  set  out  in 
paragraph  (a)  of  this  section.  Prior  to 
acceptance,  the  appraisal  must  have  an 
acceptable  desk  review  (technical) 
completed  by  an  FmHA  designated 
review  appraiser. 

(6)  A  new  real  estate  appraisal  is  not 
required  if  the  latest  appraisal  report 
available  is  not  over  1  year  old.  unless 
the  approval  ofTicial  requests  a  new 
appraisal,  or  unless  significant  changes 
in  the  market  value  of  real  estate  have 
occurred  in  the  area  within  the  1-year 
period. 

(b)  Real  estate  appraiser 
qualifications.  The  contractor,  when  he/ 
she  is  not  the  appraiser,  is  responsible 
for  substantiating  the  appraiser's 
qualifications.  The  contractor  will 
obtain  FmHA's  concurrence  that  the 
appraiser  has  the  necessary 
qualifications  and  experience  before  the 
contractor  will  utilize  the  appraiser  in 
any  appraisal  work.  The  contractor/ 
appraiser  completing  the  report  must  be 
State-certified  general 

PART  1943— f  ARM  OWNERSHIP.  SOIL 
AND  WATER  AND  RECREATION 

3.  The  authority  citation  for  part  1943 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  1989;  5  U.S.C.  301;  7 
CFR  2.23  and  2.70. 

Subpart  A— Direct  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

4.  Section  1943.25  is  amended  by 
redesignating  current  paragraphs  (c)(2) 
through  (c)(4)  as  paragraphs  (c)(4) 
through  (c)(6)  respectively,  revising 
I>aragraph  (c)(1)  and  newly  redesignated 
paragraph  (c)(4),  and  adding  new 
paragraphs  (c)(2)  and  (c)(3)  to  read  as 
follows: 

§1MX2S    Options,  planning  and 
apprateais. 

(c)  Appraisals.  (1)  Except  as  provided 
in  paragraph  (c)(2)  of  this  section,  real 
estate  appraisals  will  be  completed  on 


Forms  FmHA  1922-1  or  FmHA  1922-8. 
"Uniform  Residential  Appraisal 
Report."  for  farm  real  estate  or 
residential  farm  real  estate,  respectively, 
by  a  designated  FmHA  real  property 
appraiser,  or  FmHA  State-certified 
general  contract  real  property  appraiser. 
Appraisals  are  necessary  when  real 
estate  is  taken  as  primary  security,  as 
defined  in  §  1943.4  of  this  subpart,  and 
when  loans  are  serviced  in  accordance 
with  subpart  S  of  part  1951  of  this 
chapter.  Real  estate  appraisals  are  not 
required  when  real  estate  is  taken  as 
additional  security,  as  defined  in 
§  1943.4  of  this  subpart.  However,  the 
County  Supervisor  wrill  docvunent  in  the 
running  record  the  estimated  maAet 
value  of  the  additional  seciuity  and  the 
basis  for  the  estimate. 

(2)  Other  real  estate  appraisals 
completed  by  other  State-certified 
general  appraisers  may  be  used 
providing  such  appraisals  meet  the 
ethics,  competency,  departure 
provisions,  etc.  and  sections  I  and  II  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practices,  and  contain  a 
mineral  rights  appraisal  as  set  out  in 
paragraph  (c)(4)  of  this  section.  Prior  to 
acceptance,  ihe  appraisal  must  have  an 
acceptable  desk  review  (technical) 
completed  by  an  FmHA  designated 
review  appraiser. 

(3)  A  new  real  estate  appraisal  is  not 
required  if  the  latest  appraisal  report 
available  is  not  over  1  year  old,  unless 
the  approval  official  requests  a  new 
appraisal,  or  unless  significant  changes 
in  the  raaricet  value  of  real  estate  have 
occurred  in  the  area  within  the  1-year 
period. 

(4)  Real  estate  appraisals  will  be 
completed  as  provided  in  subpart  E  of 
part  1922  of  this  chapter.  The  rights  to 
mining  products,  gravel,  oil,  gas,  coal,  or 
other  minerals  will  be  considered  a 
portion  of  the  security  for  Farmer 
Programs  loans  and  will  be  si>ecifically 
included  as  a  part  of  the  appraised  value 
of  the  real  estate  securing  the  loans 
using  Form  FmHA  1922-11,  "Appraisal 
for  Mineral  Rights." 


Sut>part  B— Direct  Soil  and  Water  Loan 
Poiiides,  Procedures  and 
Authorizations 

5.  Section  1943.75  is  amended  by 
redesignating  current  paragraphs  (cK2) 
through  (c)t4)  as  paragraphs  (c)(4) 
through  (c)(6)  respectively,  revising 
paragraphs  (c)(1)  and  newly 
redesignated  paragraph  (c)(4),  and 
adding  new  paragraphs  (cj(2)  and  (c)(3) 
to  read  as  follows: 
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(c)  Appraisals.  (1)  Except  at  provided 
in  paragraph  (cK2)  of  this  section,  real 
estate  appraisals  will  be  completed  on 
Forms  FmHA  1922-1  or  FmHA  1922-8. 
"Uniform  Residential  Appraisal 
Report."  for  farm  real  estate  or 
residential  farm  real  estate,  respectively, 
by  a  designated  FmHA  real  property 
appraiser,  or  FmHA  StateK»rtified 
general  contract  real  property  appraiser. 
Appraisals  are  necessary  when  real 
estate  is  taken  as  primary  security,  as 
defined  in  §  1943.4  of  this  subpart,  and 
when  loans  are  serviced  in  accordance 
with  subpart  S  of  part  1951  of  this 
chapter.  Real  estate  appraisals  are  not 
required  when  real  estate  is  taken  as 
additional  security,  as  defined  in 
§  1943.4  of  this  subpart.  However,  the 
County  Supervisor  will  document  in  the 
running  record  the  estimated  market 
value  of  the  additional  security  and  the 
basis  for  the  estimate. 

(2)  Other  real  estate  appraisals 
completed  by  other  State-certified 
general  appraisers  may  be  used 
providing  such  appraisals  meet  the 
ethics,  competency,  departure 
provisions,  etc,  and  sections  I  and  D  of 
the  Uniform  Standards  of  Professional 
Appraisal  I*ractices.  and  contain  a 
mineral  rights  appraisal  as  set  out  in 
paragraph  {cK4)  of  this  section.  Prior  to 
acceptance,  the  appraisal  must  have  an 
acceptable  desk  review  (technical) 
completed  by  an  FmHA  designated 
review  appraiser. 

(3)  A  new  real  estate  appraisal  is  not 
required  if  the  latest  appraisal  report 
available  is  not  over  1  year  old,  unless 
the  approval  official  requests  a  new 
appraisal,  or  unless  significant  changes 
in  the  market  value  of  real  estate  have 
occurred  in  the  area  within  the  1-year 
period. 

(4)  Real  estate  appraisals  will  be 
completed  as  provided  in  subpart  E  of 
part  1922  of  this  chapter.  The  rights  to 
mining  products,  gravel,  oil,  gas,  coal,  or 
other  minerals  will  be  considered  a 
portion  of  the  security  for  Fanner 
Programs  loans  and  will  be  specifically 
included  as  a  part  of  the  appraised  value 
of  the  real  estate  securing  the  loans 
using  Form  FmHA  1922-11,  "Appraisal 
for  Mineral  Ri^ts." 


PART  1945-EMERGENCY 

6.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1460. 
5  use.  301;  7  CFR  2.23  and  2.70. 
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Subpart  D — Emergency  Loan  Policies, 
Procedures,  and  Auttiorizations 

7.  Section  1945.163  is  amended  by 
revising  paragraphs  (a)(2)(v),  (a)(2)(xx) 
and  (d)  to  read  as  follows: 

i  1945.163  t}eterTninlng  qualifying  losses, 
eltglttility  for  EM  loan(s)  and  the  maximum 
amount  of  each. 

•        *        •        •        • 

(a)  *   •   * 

(2)*    •   * 

(v)  In  determining  eligibility,  the 
amount  of  actual  production  loss  will  be 
calculated  for  the  single  enterprise, 
which  is  a  basic  part  of  the  farming 
operation  (see  §  1945.154(a)  of  this 
subpart),  by  subtracting  any  costs  not 
incurred  as  explained  in  paragraphs 
(a)(2)(xii)  and  (a)(2)(xiv)  of  this  section 
from  the  gross  dollar  amount  of 
production  losses  for  that  enterprise  as 
determined  in  paragraph  (a)(2)(iv)  of 
this  section. 
***** 

(xx)  When  an  applicant's  farming 
operation(s)  is  conducted  in  a 
designated  county(ies)  and 
nondesignated  county(ies),  eligibility 
will  be  established  based  on  losses  to  a 
single  enterprise  as  explained  in 
paragraph  (a)(2)(v)  of  this  section,  which 
constitutes  a  basic  part  of  the  total 
farming  operation,  without  regard  to 
whether  the  single  enterprise  is  located 
in  the  designated  county.  The  disaster 
year's  actual  yields,  both  in  the 
designated  and  nondesignated 
county(ies)  only,  will  be  used  to 
determine  losses.  Costs  not  incurred  (if 
applicable)  will  be  subtracted  as 
e.xplained  in  paragraphs  (a)(2)(xii)  and 
(a)(2)(xiv)  of  this  section.  The  amount  of 
the  production  loss  loan,  however,  will 
be  limited  to  the  production  loss 
sustained  in  the  designated  county{ies) 
only  minus  any  compensatory  payments 
received  or  to  be  received  for  that 
portion  of  the  farming  operation  located 
in  the  designated  county(ies). 
•        •        •        *        • 

(d)  Compensation  for  losses.  All 
financial  assistance  provided  through 
any  disaster  relief  program  and  all 
compensation  for  disaster  losses 
received  from  any  source  (i.e.,  crop 
insurance  indemnity  payments,  ASCS 
disaster  program  payments,  etc.)  by  an 
EM  loan  applicant  will  reduce  the 
applicant's  loss  by  the  amount  of  such 
compensation.  All  such  compensation 
will  be  considered  in  determining  the 
maximum  amount  of  loss  loan 
entitlement.  Disaster  related  assistance/ 
compensation  will  not  be  considered  in 
the  EM  eligibility  calculation.  The 
amount  of  any  disaster  program  benefits 
received  from  ASCS,  including  the 


Emergency  Feed  Assistance  Program 
(EFAP),  Emergency  Conservation 
Program  (ECP),  and  Disaster  Program 
payments  will  be  considered  as 
compensation  for  losses.  (ASCS 
Deficiency  PajTuents  are  not  to  be 
considered  as  compensation). 
***** 

8.  Section  1945.169  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§1946.169    Security. 

***** 

(j)  Crop  insurance.  All  recipients  of 
EM  loans  must  agree,  as  a  condition  of 
the  loan,  to  obtain  multi-peril  crop 
insurance  under  the  Federal  Crop 
Insurance  Act  for  the  coming  year's 
crop.  When  one  of  the  conditions  of 
paragraph  (j)(l)  of  this  section  exists,  the 
approval  official  will  document  in  the 
applicant's  file  the  basis  for  not 
requiring  crop  insurance. 

(1)  Applicants  will  not  be  required  to 
obtain  crop  insurance  when  any  one  of 
the  following  conditions  exists: 

(i)Crop  insurance  is  not  available  for 
the  crop,  i.e.,  there  is  no  open  season 
and  no  opportunity  to  acquire  crop 
insurance. 

(ii)  The  financial  projections  on 
which  the  loan  approval  is  based 
indicate  that  the  premium  cost  of  the 
required  insurance  would  prevent  the 
applicant  from  projecting  a  feasible 
plan,  and  thus  disqualify  the  applicant 
for  loan  assistance. 

(2)  When  crops  are  the  primary  source 
of  repayment  for  EM  loans,  FmHA  will 
require  an  "Assignment  of  Indemnity" 
on  the  borrower's  crop  insurance 
policy(ies). 

(3)  When  EM  loans  are  based  on 
physical  losses  only,  crop  insurance 
will  only  be  required  when  loan  funds 
will  be  used  for  annual  production 
expenses.  In  such  cases,  the  same 
conditions  will  apply  as  stated  in 
paragraph  (j)(l)  of  this  section. 

(4)  When  the  payment  of  crop 
insurance  premiums  is  not  required 
until  after  harvest,  the  premiums  may  be 
paid  by  releasing  insured  crop(s)  sale 
proceeds,  notwithstanding  the  limits  of 
§§  1062.17  and  1962.29(b)  of  subpart  A 
of  part  1962  of  this  chapter.  If  the 
borrower's  crop  losses  are  sufficient  to 
warrant  an  indemnity  payment,  the 
premium  due  will  be  deducted  by  the 
insurance  carrier  from  such  payment. 
The  FmHA  County  Office  will  maintain 
a  record  on  Form  FmHA  1905-12, 
"Monthly  Expirations,"  of  the  dates 
which  each  borrower's  crop  insurance 
premium(s)  is  due.  This  is  in 
accordance  with  FmHA  Instruction 
1905-A,  a  copy  of  which  is  available  in 
any  FmHA  office. 


(5)  When  an  applicant  purcha.ses  the 
necessary  crop  insurance  as  a  condition 
to  receiving  an  EM  loan  and,  after  the 
EM  loan  is  closed,  allows  the  policy(ies) 
to  lapse  or  be  cancelled  before 
completion  of  the  production  year,  the 
borrower  will  become  immediately 
liable  for  full  repayment  of  all  principal 
and  interest  outstanding  on  any  EM  loan 
made  on  the  condition  of  obtaining  crop 
insurance.  The  loan  approval  official 
will  insert  this  requirement  in  item  44 
of  Form  FmHA  1940-1,  "Request  for 
Obligation  of  Funds,"  which  is  signed 
by  the  applicant  and  the  FmHA  loan 
approval  official. 
***** 

9.  Section  1945.175  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1945.175    Options,  planning  and 
appraisals. 

***** 

(c)  Appraisals.  (1)  Except  as  provided 
in  paragraph  (c)(l)(i)  of  this  section,  real 
estate  appraisals  will  be  completed  on 
Forms  FmHA  1922-1  or  FmHA  1922-8, 
"Uniform  Residential  Appraisal 
Report,"  for  farm  real  estate  or 
residential  farm  real  estate,  respectively, 
by  a  designated  FmHA  real  property 
appraiser,  or  FmHA  State-certified 
general  contract  real  property  appraiser. 
Appraisals  are  necessary  when  real 
estate  is  taken  as  primary  security,  as 
defined  in  §1945.154  (a)  of  this  subpart, 
for  the  EM  loan  or  when  loans  are 
serviced  in  accordance  with  subpart  S  of 
part  1951  of  this  chapter. 

(i)  Other  real  estate  appraisals 
completed  by  other  State-certified 
general  appraisers  may  be  used 
providing  such  appraisals  meet  the 
ethics,  competency,  departure 
provisions,  etc.,  and  sections  I  and  II  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practices,  and  contain  a 
mineral  rights  appraisal  as  set  out  in 
paragraph  (c)(l)(ii)  of  this  section.  Prior 
to  acceptance,  the  appraisal  must  have 
an  acceptable  desk  review  (technical) 
completed  by  an  FmHA  designated 
review  appraiser. 

(ii)  The  rights  to  mining  products, 
gravel,  oil,  gas,  coal,  or  other  minerals 
will  be  considered  a  portion  of  the 
security  and  will  be  specifically 
included  as  a  part  of  the  appraised  value 
of  the  real  estate  securing  the  loans 
using  Form  FmHA  1922-11,  "Appraisal 
for  Mineral  Rights." 

(iii)  When  FLB  stock  is  to  be  used  in 
establishing  the  recommended  market 
value  (RMV)  of  the  real  estate  being 
appraised,  see  §  1945.169  (n)(l)  of  this 
subpart. 

(iv)  A  new  real  estate  appraisal  is  not 
required  if  the  latest  appraisal  report 
available  is  not  over  1  year  old,  unless 
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the  appfoval  official  requests  a  new 
appraisal,  or  unless  significant  changes 
in  the  market  value  of  real  estate  have 
occurred  in  the  area  within  the  l->-ear 
period. 

(v)  Real  estate  appraisals  are  not 
required  when  real  estate  is  taken  as 
additional  security,  as  defined  in 
§  1945.154  (a)  of  this  subpart.  However, 
the  County  Supervisor  will  document  in 
the  running  record  the  estimated  market 
value  of  the  additional  security  and  the 
basis  for  the  estimate. 

(2)  The  value  of  assets  that  secure  EM 
loans  associated  with  a  disaster  having 
any  portion  of  its  incidence  period 
occurring  on  or  after  May  31. 1983  must 
be  based  on  the  higher  of  two  values,  all 
of  which  must  be  part  of  the  file.  These 
values  will  show: 

(i)  The  asset  value  on  the  day  before 
a  State  Governor's  Indian  Tribal 
Council's  or  an  FmHA  State  Director's 
first  EM  designation  request,  which  is 
associated  with  the  naming  of  one  or 
more  counties  in  a  State  as  a  disaster 
area  where  eligible  farmers  may  qualify 
for  EM  loans:  or 

(ii)  The  asset  value  1  ytsar  (365  days) 
before  the  date  set  in  paragraph  (c)(2KJ) 
of  this  section. 

(3J  The  County  Supervisor  will 
establish  the  two  values  as  stated  in 
paragraph  (cK2)  of  this  section  upon 
receipt  of  a  real  estate  appraisal 
denoting  the  RMV  on  the  day  the 
property  was  visited  and  inspected  for 
appraisal  purposes,  as  follows: 

ti)  A  statement  of  value  will  be 
completed  for  each  date,  reflecting  the 
basis  for  any  variations  from  the  RMV 
denoted  in  the  real  estate  appraisal. 

(ii)  Parts  2  and  3  of  Form  FmHA 
1922-1  may  be  used  as  a  guide  to  reflect 
any  variation  from  the  established  RMV 
and  any  additional  documentation 
necessary  in  arriving  at  the  statement  of 
value  for  each  date. 

(iii)  When  the  existing  real  estate 
appraisal  is  not  over  1  year  old.  and 
reOects  the  value  either  1  day  before  the 
Governor's  request  or  1  year  and  1  day 
before  the  Governor's  reque.st.  the 
County  Supervisor  can  so  document  the 
applicable  statement  of  value. 

(iv)  The  County  Supervisor  will  sign 
and  date  the  statement  of  values  and  file 
it  directly  on  top  of  the  real  estate 
appraisal. 

(4)  Chattel  appraisals  will  be 
completed  on  Form  FmHA  1945-15. 
"Value  Determination  Worksheet  (EM 
loans  only),"  when  chattels  are  taken  as 
security.  The  property  which  will  serve 
as  security  will  be  described  in 
sufficient  detail  so  it  can  be  identified. 
Sources  such  as  livestock  market  reports 
and  pubhcations  reflecting  values  of 
farm  machinery  and  equipment  will  be 


used  as  appropriate.  The  value  of  assets 
that  secure  EM  loans  associated  with  a 
disaster  having  any  portion  of  the 
incidence  period  occurring  on  or  after 
May  31. 1983  must  be  based  on  the 
higher  of  two  values,  all  of  which  must 
be  made  part  of  the  file.  These  values 
will  be  based  on  the  same  time  period 
contained  in  paragraphs  {cK2)(i)  and  (ii) 
of  this  section. . 

(i)  In  those  ca.ses  where  the  value  1 
year  and  1  day  before  the  Governor's 
request  reflects  adequate  security,  the 
appraiser  or  County  Supervisor  will 
reasonably  estimate  the  value  1  day 
before  the  CJovemor's  request. 

(ii)  Chattels  ovmed  by  the  applicant, 
and  nonfarm  chattel  property  offered  as 
security  (such  as  planes,  house  trailers, 
boats,  etc.)  will  be  appraised  at  the 
present  market  value  only.  Chattels  that 
the  applicant/borrower  did  not  own  on 
the  dates  set  forth  in  paragraphs  (c)(2) 
(i)  and  (ii)  of  this  section  will  be 
appraised  at  the  present  market  value 
only. 

Dated:  March  31.  1994. 
Bob  J.  Nash. 

L'nder  Secretary  for  Small  Community  and 
RuraJ  Development. 
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DEPARTMENT  OF  THE  TREASURY 

Office  at  Foreign  Assets  Control 

31  CFR  Parts  500,  505,  520 

Foreign  Assets  Control,  Transactton 
Control,  and  Foreign  Funds  Control 
Regulations;  Civil  Penalties 

AGENCY:  Office  of  Foreign  A-ssels 

Control,  Trea.sury. 

ACTION:  Final  rule;  amendments. 


SUMMARY:  This  rule  amends  the  Foreign 
Assets  Control,  Transaction  Control,  and 
Foreign  Funds  Control  Regulations 
(collectively,  the  "Regulations")  to  add 
procedures  for  administering  civil 
penalty  authority.  An  interpretive 
section  is  added  concerning  certain 
statutory  limitations  on  civil  penalty 
authority.  A  statement  of  Office  of 
Management  and  Budget  authorization 
for  the  collection  of  information 
pursuant  to  this  rule  is  also  added  to  the 
Regulations. 

EFFECTIVE  DATE:  October  23.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Sue  Scott,  Civil  Penalties  Officer 
(tel.:  202/622-2460),  or  William  B. 
Hoffman.  Chief  Counsel  (tel.:  202/622- 
2410),  Office  of  Foreign  AsseLs  Control. 
Department  of  the  Treasury, 
Washington,  DC.  20220. 


SUPPtaHENTARY  mFORMAnON: 

Electronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  FederaJ  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Roister.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  fw  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASOL 

Background 

The  Office  of  Foreign  Assets  Control 
is  amending  the  Foreign  Assets  Control 
Regulations.  31  CFR  part  500  (the 
"FACR"),  to  reflect  new  civil  penalty 
authority  provided  by  the  enactment,  on 
October  23,  1992.  of  section  1710(c)  of 
the  Cuban  Democracy  Act  of  1992.  22 
U.S.C.  6001-6010  (the  "CDA").  Because 
the  CDA  amends  section  16  of  the 
Trading  with  the  Enemy  Act,  50  U.S.C 
App.  16  ("TWEA"),  to  permit  the 
imposition  of  civil  monetary  penalties 
and  civil  forfeiture.  Subpart  G  is 
extensively  revised  to  establish  th6 
procedures  governing  the  imposition  of 
civil  penalties.  In  addition.  §500.413  is 
added  to  the  FACR  to  provide  an 
interpretation  of  the  limitations 
contained  in  the  CDA  on  the  use  of  civil 
penalties.  Section  500.901  is  amended 
to  reflect  Office  of  Management  and 
Budget  approval  of  the  information 
collection  contained  in  this  rule. 

The  Transaction  Control  Regulations, 
31  CFR  part  505  (the  "TCR"),  and  the 
Foreign  Funds  Control  Regulations.  31 
CFR  part  520  (the  "FFCR"),  which  were 
promulgated  pursuant  to  TWEA,  are 
aLso  amended  to  incorporate  by 
reference  the  regulatory  sections  on  civil 
penalty  procedures  being  added  to  the 
FACR 

Because  this  rule  involves  a  foreign 
affiiirs  function.  Executive  Order  12866 
and  the  provi.sions  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553,  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Ac1.  5 
U.S.C.  601-612.  does  not  apply. 
The  collections  of  information 
contained  in  §§500.703  and  500.704 
have  been  submitted  to  and  approved  by 
the  Office  of  .Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501-3520,  and  have 
been  assigned  control  number  1505- 
0147.  Comments  concerning  the 
collection  of  information  and  the 
acfxiracy  of  estimated  average  annual 
burden  and  suggestions  for  reducing 
this  burden  should  be  directed  to  OMB, 
Paperv^-ork  Reduction  Project  (1505- 
0147).  Washington.  D.C  20503.  with 
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copies  to  the  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
1500  Pennsylvania  Avenue,  N.W. — 
Annex,  Washington,  D.C.  20220.  Any 
such  comments  should  be  submitted  no 
later  than  June  7. 1994. 

This  information  is  required  by  the 
Office  of  Foreign  Assets  Control  for  civil 
penalty  purposes  to  determine  whether 
and  to  what  extent  a  civil  penalty  is 
appropriate.  The  likely  respondents  are 
individuals  and  business  organizations. 
Estimated  total  annual  reporting  burden 
for  §§  500.703  and  500.704:  100  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  one  to  four 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  2  hours. 

Estimated  number  of  respondents:  50. 

Estimated  annual  frequency  of 
response:  1. 

List  of  Subjects  in  31  CFR  Parts  500, 
505,  and  520 

Administrative  practice  and 
procedure.  Banks,  Banking,  Finance, 
Foreign  investments  in  U.S.,  Foreign 
trade.  International  organizations,  North 
Korea,  Penalties,  Reporting  and 
recordkeeping  requirements.  Securities, 
Services,  Telecommunications,  Travel 
restrictions,  Vietnam 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  set  forth  below: 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  1-44;  E.O.  9193. 
3  CFR.  1938-1943  Comp..  p.  1174;  E.O.  9989. 
3  CFR.  1943-1948  Comp..  p.  748. 

2.  Subpart  G  of  part  500  is  revised  to 
read  as  follows: 

Subpart  G — Penalties 

500.701  Penalties. 

500.702  Prepenalty  notice. 

500.703  Presentation  responding  to 
prepenalty  notice. 

500.704  Hearing. 

500.705  Penalty  notice. 

500.706  Judicial  Review. 

500.707  Referral  to  United  States  Department 
of  lustice;  administrative  collection 
measures. 

Subpart  G— Penalties 

§500.701  Penalties. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  with  the  Enemy  Act  (50 
U.S.C.  App.  16),  which  provides  that: 

(1)  Whoever  shall  willfully  violate 
any  provision  of  that  act  or  any  license, 
rule,  or  regulation  issued  thereunder. 


and  whoever  shall  willfully  violate, 
neglect,  or  refuse  to  comply  with  any 
order  of  the  President  issued  in 
compliance  with  the  provisions  of  that 
act  shall,  upon  conviction,  be  fined  not 
more  than  $1,000,000  or,  if  a  natural 
person,  be  fined  not  more  than  $100,000 
or  imprisoned  for  not  more  than  10 
years,  or  both;  and  the  officer,  director, 
or  agent  of  any  corporation  who 
knowingly  participates  in  such  violation 
shall,  upon  conviction,  be  fined  not 
more  than  $100,000  or  imprisoned  for 
not  more  than  10  years,  or  both. 

(2)  Upon  conviction,  any  property, 
funds,  securities,  paper,  or  other  articles 
or  documents,  or  any  vessel,  together 
with  its  tackle,  apparel,  furniture,  and 
equipment,  concerned  in  a  violation  of 
the  act  may  be  forfeited  to  the  United 
States. 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  civil  penalty  of  not  more  than 
$50,000  on  any  person  who  violates  any 
license,  order,  or  regulation  issued 
under  that  act; 

(4)  Any  property,  funds,  securities, 
papers,  or  other  articles  or  documents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment,  that 
is  the  subject  of  a  violation  subject  to  a 
civil  penalty  issued  pursuant  to 
para^aph  (a)(3)  of  this  section  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States  Government. 

(5)  The  penalties  described  in 
paragraphs  (a)(3)  and  (4)  of  this  section 
may  not  be  imposed  for 

(1)  newsgathering,  research,  or  the 
export  or  import  of,  or  transmission  of 
information  or  informational  materials; 
or 

(ii)'for  clearly  defined  educational  or 
religious  activities,  or  activities  of 
recognized  human  rights  organizations, 
that  are  reasonably  limited  in  frequency, 
duration,  and  number  of  participants. 
Persons  who  engage  in  prohibited 
tran.sactions  related  to  the  activities 
described  in  this  paragraph  may  be 
subject  to  criminal  penalties  or  other 
penalties  as  appropriate. 

(6)  The  penalties  provided  in  the 
Trading  with  the  Enemy  Act  are  subject 
to  increase  pursuant  to  18  U.S.C.  3571. 

(b)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representation  or  makes  or 
uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  not  more  than 


$10,000  or  imprisoned  not  more  than  5 
years,  or  both. 

§  500.702  Prepenalty  notice. 

(a)  When  required:  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the  Trading 
with  the  Enemy  Act,  and  the  Director 
determines  that  further  proceedings  are 
warranted,  he  shall  issue  to  the  person 
concerned  a  notice  of  his  intent  to 
impose  a  monetary  penalty  and/or 
forfeiture.  The  prepenalty  notice  shall 
be  issued  whether  or  not  another  agency 
has  taken  any  action  with  respect  to  this 
matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenahy  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty  and/or  forfeiture. 

(2)  Right  to  make  presentation  or 
request  a  hearing.  The  prepenalty  notice 
also  shall  inform  the  person  of  his  right 
to  make  a  written  presentation  within 
30  days  of  mailing  of  the  notice  as  to 
why  a  monetary  penalty  and/or 
forfeiture  should  not  be  imposed,  or,  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed.  In  addition  or 
alternatively,  wdthin  30  days  of  mailing 
of  the  notice,  the  person  may  request  an 
agency  hearing  conducted  pursuant  to  5 
U.S.C.  554-557  to  present  his  defenses 
to  the  imposition  of  a  penalty  or 
forfeiture  and  to  offer  any  other 
information  that  he  believes  should  be 
included  in  the  agency  record  prior  to 

a  final  determination  concerning  the 
imposition  of  a  penalty  or  forfeiture. 

(3)  Right  to  discovery.  The  prepenalty 
notice  also  shall  inform  the  person  of 
his  right  prior  to  a  hearing  to  review 
documents  relied  on  by  the  agency  in 
making  its  determination  to  issue  the 
prepenalty  notice.  The  availability  of 
such  documents  is  subject  to  the 
agency's  assertion  of  privileges  normally 
available  to  the  agency. 

§500.703  Presentation  responding  to 
prepenalty  notice. 

(a)  Time  within  which  to  respond.  The 
named  person  shall  have  30  days  from 
the  date  of  mailing  of  the  prepenalty 
notice  to  make  a  written  presentation  to 
the  Director. 

(b)  Form  and  contents  of  written 
presentation.  The  written  presentation 
need  not  be  in  any  particular  form,  but 
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shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  contain 
responses  to  the  allegations  in  the 
prepenalty  notice  and  set  forth  the 
reasons  why  the  person  believes  the 
penalty  or  forfeiture  should  not  be 
imposed  or,  if  imposed,  why  it  should 
be  in  a  lesser  amount  than  proposed. 

§500.704  Hearing. 

(a)  The  named  person  shall  have  30 
calendar  days  from  the  date  of  mailing 
of  the  prepenalty  notice  to  request  a 
hearing. 

(b)  The  hearing  shall  be  conducted  in 
a  manner  consistent  with  5  U.S.C.  554- 
5.57. 

§500.705  Penalty  notice. 

(a)  No  violation.  If,  after  considering 
any  presentations  made  in  response  to 
the  prepenalty  notice  and  any  relevant 
facts,  or  the  record  of  the  hearing  and 
the  determination  of  the  hearing  officer, 
the  Director  determines  that  there  was 
no  violation  by  the  person  named  in  the 
prepenalty  notice,  he  promptly  shall 
notify  the  person  in  writing  of  that 
determination  and  that  no  monetary 
penalty  or  forfeiture  pursuant  to  this 
part  will  be  imposed. 

(b)  Violation.  If,  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice  and  any  relevant  facts 
or  the  record  of  the  hearing  and  the 
determination  of  the  hearing  officer,  the 
Director  determines  that  there  was  a 
violation  by  the  person  named  in  the 
prepenalty  notice,  he  promptly  shall 
issue  a  written  notice  of  the  imposition 
of  the  monetary  penalty  and/or 
forfeiture  to  that  person. 

§  500.706  Judicial  Review. 

Any  person  may  seek  judicial  review 
as  provided  under  5  U.S.C.  702  for  a 
penalty  imposed  pursuant  to  this  part. 

§500.707  Referral  to  United  States 
Department  of  Justice;  administrative 
collection  measures. 

In  the  event  that  the  person  named 
does  not  pay  the  penalty  imposed 
pursuant  to  this  part  within  30  days  of 
the  mailing  of  the  written  notice  of  the 
imposition  of  the  penalty,  the  matter 
may  be  referred  for  administrative 
collection  measures  or  to  the  United 
States  Department  of  Justice  for 
appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

3.  Section  500.901  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§500.901  Paperwork  Reduction  Act  notice. 

•  •  *  The  information  collection 
requirements  in  §§500.703  and  500.704 
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have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
control  number  1505-0147. 

PART  505-TRANSACTION  CONTROL 
REGULATIONS 

1.  The  authority  citation  for  part  505 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  I-44  E  O  9193 
I  ^d'  ^^38-1943  Comp..  p.  1174:  E.O.  9989', 
3  CFR.  1943-1948  Comp.,  p.748. 


2.  Section  505.50  is  revised  to  read  as 
follows: 

§  505.50  Penalties. 

For  provisions  relating  to  penalties 
see  §§500.701  through  500.707  of  this 
chapter. 

PART  520— FOREIGN  FUNDS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  520 
is  revised  to  read  as  follows: 

,  ri?!,"'?!?,'^'  ^°  ^■^■^-  ^PP  1^4;  E.O.  8389. 
3  CFR^  1938-1943  Comp..  p.  645;  as  amended 
by  E.O.  8785.  3  CFR,  1938-1943  Comp..  p 
948;  E.O.  8832.  3  CFR.  1938-1943  Comp.p 
969;  E.O.  8963.  3  CFR.  1938-1943  ComJ..  p 

!n=^'  f  S  ^^^«'  3  ^™-  1938-1943  Comp..  p. 
1053;  E.O.  9193.  3  CFR.  1938-1943  Comp  .  p 
1174;  E.O.  10348,  3  CFR.  1949-1953  Comp 

p.871;E.O.  11281,  3  CFR,  1966-1970  Comp 
p.  546.  ^" 

2.  Section  520.701  is  revised  to  read 
as  follows: 

§520.701  Penalties. 

For  provisions  relating  to  penalties 
see  §§500.701  through  500.707  of  this 
chapter. 

Dated:  March  25,  1994. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  March  29,  1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Tariff  and  Trade  Enforcement). 

IFR  Doc.  94-8366  Filed  4-4-94;  2:54  pm) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

41  CFR  Chapter  51 

Nomenclature  Change 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  changes  the 
name,  office  address,  and  telephone 
number  of  the  Committee  for  Purchase 


From  People  Who  Are  Blind  or  Severely 
Disabled  wherever  they  appear  in  its 
regulations.  The  changes  are  necessary 
because  the  Committee's  name  has  been 
statutorily  changed  and  its  office  has 
moved.  The  changes  will  incorporate 
the  Committee's  current  legal  name  in 
Its  regulations  and  enable  persons 
having  business  with  the  Committee  to 
contact  it  at  the  correct  location. 

EFFECTIVE  DATE:  April  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  L.  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  Section 
911  of  the  Rehabilitation  Act 
Amendments  of  1992,  Public  Law  102- 
569,  amended  section  1  of  the  Javits- 
Wagner-O'Day  Act,  41  U.S.C.  46,  by 
changing  the  name  of  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  to  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled,  effective  October 
30,  1992.  This  change  applies  to  all 
official  uses  of  the  Committee's  name 
mcluding  references  to  the  Committee 
in  Its  regulations,  41  CFR  chapter  51. 
parts  51-1  through  51-10.  and  notices 
concerning  additions  or  deletions  of 
commodities  and  services  on  the 
Committee's  Procurement  List 
published  pursuant  to  the  Committee's 
authority.  41  U.S.C.  47.  In  addition,  the 
Committee's  office  address  and 
telephone  number  have  changed  since 
its  regulations  were  last  amended  in 
1991. 

Accordingly,  under  the  Committee's 
authority,  41  U.S.C.  47,  41  CFR  chapter 
51  is  amended  as  follows: 

1.  The  address,  "Crystal  Square  5 
Suite  1107.  1755  Jefferson  Davis 
Highway,  Ariington,  Virginia  22202- 
3509"  is  removed  and  the  new  address 
"Cr>'stal  Square  3.  Suite  403, 1735 
Jefferson  Davis  Highway,  Ariington. 
Virginia  22202-3461"  is  added  in  its 
place  wherever  it  appears. 

2.  The  telephone  number  "(703)  557- 
1145"  is  removed  and  the  new 
telephone  number  "(703)  603-7740"  is 
added  in  its  place  wherever  it  appears. 

3.  The  Committee  name  "Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped"  is  removed  and 
the  new  Committee  name  "Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled"  is  added  in 
its  place  wherever  it  appears. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  94-8487  Filed  4-7-94;  8:45  am] 

BILLING  CODE  6820-33-P 


16778  Federal  Register  /  Vol.  59,  Na  68  /  Friday.  April  8,  1994  /  Rules  and  Regulations 


DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  35, 78  and  97 

[CGO  91-023] 

RIN211&-AE38 

Authorization  for  NTSB  Officials  To  Be 
Allowed  in  the  Pilothouse  or  on  the 
Navigation  Bridge  of  Merchant  Vessels 
While  Underway 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  National 
Transportation  Safety  Board  (NTSB).  the 
Coast  Guard  is  amending  its  regulations 
prescribing  the  officials  that  may  be 
allowed  in  the  pilothouse  or  on  the 
navigation  bridge  of  vessels  while 
underway  to  include  NTSB  personnel. 
This  access  is  necessary  for  marine 
accident  investigations  and 
famiHarization  of  vessels,  navigation 
procedures,  and  waterways. 

EFFECTIVE  DATE:  May  9. 1994. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SVV.,  room  3406, 
Washington.  DC  20593  between  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Justine  Bunnell,  Merchant  Vessel 
Personnel  Division,  at  (202)  267-0238. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mrs.  Justine 
Bunnell,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  and  Ms. 
Helen  Boutrous,  Project  Counsel,  Office 
of  Chief  Counsel. 

Regulatory  History 

On  Novem.ber  5,  1992,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
••Authorization  for  NTSB  Officials  to  be 
Allowed  in  the  Pilothouse  or  on  the 
Navigation  Bridge  of  Vessels  While 
Underway"  in  the  Federal  Register  (57 
FR  52748).  The  Coast  Guard  received 
eight  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 


Background  and  Purpose 

Currently,  46  CFR  78.10-1  and  46 
CFR  97,10-5  require  masters  and  pilots 
to  exclude  all  persons  not  connected 
with  the  navigation  of  a  vessel  from  the 
pilothouse  and  navigation  bridge  while 
underway.  However,  certain  officials, 
including  those  from  the  United  States 
Coast  Guard,  United  States  Navy, 
United  States  Coast  and  Geodetic 
Survey,  United  States  Army  Corps  of 
Engineers  and  Maritime  Administration 
personnel,  may  be  allowed  in  the 
pilothouse  or  upon  the  navigation 
bridge  upon  appropriate  authorization. 
NTSB  personnel  are  not  among  the 
officials  that  may  be  allowed  in  the 
pilothouse  or  upon  the  navigation 
bridge  while  underway.  The  NTSB  has 
requested  that  the  regulations  be 
amended  to  allow  NTSB  access  to  the 
pilothouse  and  navigation  bridge  of  a 
vessel  while  underway,  in  order  to 
enhance  the  investigation  of  marine 
accidents.  NTSB  asserts  that  allowing 
NTSB  access  to  the  pilothouse  and 
navigation  bridge  while  underway 
would  aid  in  waterway  and  vessel 
familiarization  relating  to  the 
investigation  of  specific  marine 
accidents  and  would  aid  in  NTSB 
studies  of  vessels,  navigation 
procedures,  and  waterways. 

Discussion  of  Comments  and  Changes 

Eight  comments  were  received  during 
the  comment  period.  Several  of  the 
comments  supported  the  rulemaking  as 
proposed. 

One  Individual  was  opposed  to 
allowing  anyone  on  the  navigation 
bridge  other  than  those  engaged  in 
operation  of  the  vessel.  However,  it  is 
the  Coast  Guard's  position  that  it  is 
necessary  to  allow  the  personnel 
specified  in  these  regulations  access  to 
the  navigation  bridges  of  vessels  to 
ensure  effective  performance  of 
inspections  and  accident  investigations, 
as  well  as  other  educational  and  safety 
related  duties. 

The  Board  of  Commissioners  of 
Pilotage  of  the  State  of  New  Jersey 
requested  that  the  regulations  include 
State  Pilotage  Commissioners  in  the  list 
of  officials  that  may  be  allowed  on  the 
bridge  of  a  vessel  while  underway.  The 
Coast  Guard  agrees  that  certain  State 
officials  and  others  involved  in  the 
training,  regulating,  or  evaluating  of 
pilots  should  be  included  in  the  list  of 
those  officials  who  may  be  allowed  on 
the  navigation  bridge  in  accordance 
with  these  regulations.  Therefore,  each 
of  the  provisions  issued  in  this  final  rule 
include  not  only  those  regularly 
engaged  in  learning  the  profession  of 
pilot,  but  those  regularly  engaged  in 


training,  regulating,  or  evaluating  the 
profession  of  pilot,  in  the  list  of  officials 
that  may  be  allowed  upon  the 
navigation  bridge  while  underway. 

Two  of  the  comments,  including  one 
submitted  by  the  NTSB,  requested  that 
this  rulemaking  include  vessels 
regulated  by  other  parts  of  title  46  of  the 
Code  of  Federal  Regulations.  The  NPRM 
included  passenger  vessels  over  100 
gross  tons,  regulated  by  46  CFR  part  78. 
subchapter  H,  and  cargo  and 
miscellaneous  vessels  regulated  by  46 
CFR  part  97,  subchapter  I.  The  Coast 
Guard  agrees  that  restricting  access  to 
the  bridges  of  vessels  while  underway 
would  be  appropriate  for  tank  vessels. 
Therefore,  the  Coast  Guard  is  amending 
subchapter  D  by  adding  provisions 
identical  to  the  regulations  being  added 
to  subchapters  H  and  I  by  this  final  rule. 

Regulatory  Assessment 

This  final  rule  Is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
"Department  of  Transportation 
regulatory  policies  and  procedures"  (44 
FR  11040,  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  to 
be  so  minimal  that  a  full  Regulatory 
Assessment  is  unnecessary.  This  final 
rule  will  allow  NTSB  officials  and 
others  to  more  effectively  perform  their 
duties.  The  amendments  will  have  no 
economic  impact  on  the  maritime 
industry. 

Small  Entities 

This  final  rule  will  allow  NTSB 
officials  and  others  to  more  effectively 
perform  their  duties.  The  amendments 
will  have  no  economic  impact  on  the 
maritime  industry.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b}  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  had  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  authority  to  regulate  the  operations 
of  vessels  subject  to  these  regulations  is 
committed  to  the  Coast  Guard  by 
Federal  statutes.  The  purpose  of  these 
regulations  is  to  set  forth  uniform 
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minimum  requirements  for  covered 
vessels  operating  on  the  navigable 
waters  of  the  United  States,  "nierefore, 
the  Coast  Guard  intends  that  this  final 
rule  preempt  State  action  that  conflicts 
with  these  regulations. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  action  is  categorically  excluded 
fi"om  further  environmental 
documentation.  The  amendment 
involves  only  operational  procedures 
regarding  officials  that  may  be  allowed 
in  the  pilothouse  or  upon  the  navigation 
bridge  while  underway  and  clearly 
would  have  no  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

ListofSubiects 

46  CFB  Part  35 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Occupational  Safety 
and  health,  Reporting  and 
recordkeeping  requirements,  seamcin. 

46  CFH  Part  78 

Marine  safety.  Navigation  (water). 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFF  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water),  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  35,  78  and  97  as  follows: 

PART  35— OPERATIONS 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 


Authority:  33  U.S.C  1321(j);  46  U.S.C 
3306.  3703.  6101;  49  U.S.C  App.  1804;  E.O. 
11735;  38  FR  21243.  3  CFR.  1971-1975 
Comp..  p.  793;  E.O.  12234.  45  FR  58801.  3 
CFR.  1980  Comp.  p.  277;  49  CFR  1.46. 

2.  Section  35.01-60  is  added  to  read 
as  follows: 

§  35.01  -60    Person  excluded. 

Masters  and  pilots  shall  exclude  from 
the  pilothouse  and  navigation  bridge 
while  underway,  all  persons  not 
connected  with  the  navigation  of  the 
vessel.  However,  licensed  officers  of 
vessels,  persons  regularly  engaged  in 
training,  regulating,  evaluating,  or 
learning  the  profession  of  pilot,  officials 
of  the  United  States  Coast  Guard.  United 
States  Navy,  United  States  Coast  and 
Geodetic  Survey,  United  States  Army 
Corps  of  Engineers.  Maritime 
Administration,  and  National 
Transportation  Safety  Board  may  be 
allowed  in  the  pilothouse  or  upon  the 
navigation  bridge  upon  the 
responsibility  of  the  master  or  pilot. 

PART  7&— OPERATIONS 

3.  The  authority  citation  for  part  78  is 
re\'ised  to  read  as  follows: 

Authority:  33  US  C.  1321(j);  46  U.S.C 
3306,  6101;  49  U.S.C.  App.  1804;  E.O.  11735. 
38  FR  21243;  3  CFR.  1971-1975  Comp.,  p. 
793;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Cxsmp.,  p.  277;  49  CFR  1 .46. 

4.  Section  78.10-1  is  revised  to  read 
as  follows: 

§78.10-1     Persons  excluded. 

Masters  and  pilots  shall  exclude  from 
the  pilothouse  and  navigation  bridge 
while  underway,  all  persons  not 
connected  with  the  navigation  of  the 
vessel.  However,  licensed  officers  of 
vessels,  persons  regularly  engaged  in 
training,  regulating,  evaluating  or 
learning  the  profession  of  pilot,  officials 
of  the  UnittHJ  States  Coast  Guard,  United 


States  Navy.  United  States  Coast  and 
Geodetic  Survey,  United  States  Army 
Corps  of  Engineers,  Maritime 
Administration,  and  National 
Transportation  Safety  Board  may  be 
allowed  in  the  pilothouse  or  upon  the 
navigation  brid^  up>on  the 
responsilnlity  of  the  master  or  pilot. 

PART  97-OPERATIONS 

5.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Audiority:  33  U.S.C  1321(();  46  U.S.C 
3306,  6101;  49  U.S.C  App.  1804;  E.O.  11735. 
38  FR  21243,  3  CFR.  1971-1975  Comp.,  p. 
793;  E.O.  12234.  45  FR  58801.  3  CFR.  1960 
Comp.,  p.  277;  49  CFR  1.46. 

6.  Section  97.10-5  is  revised  to  read 
as  follows: 

§  97. 1 0-S    Persons  excluded. 

Masters  and  pilots  shall  exclude  from 
the  pilothouse  and  navigation  bridge 
while  underway,  all  f>ersons  not 
connected  with  the  navigation  of  the 
vessel.  However,  licensed  officers  of 
vessels,  persons  regularly  engaged  in 
training,  regulating,  evaluating,  or 
learning  the  profession  of  pilot,  officials 
of  the  United  States  Coast  Guard.  United 
States  Navy,  United  States  Coast  and 
Geodetic  Survey,  United  States  Army 
Corps  of  Engineers,  Maritime 
Administration,  and  National 
Transportation  Safety  Board  may  be 
allowed  in  the  pilothouse  or  upon  the 
navigation  bridge  upon  the 
responsibility  of  the  master  or  pilot. 

Dated:  April  1,  1994. 
A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  94-8372  Filed  4-7-94;  8.45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  704 

Commodity  Credit  Corporation 

7  CFR  Part  1410 

PIN  0560-AD54 

Non-Emergency  Haying  and  Grazing 
on  Conservation  Reserve  Program 
Grasslands 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  and  Commodity 
Credit  Corporation,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  withdrawal. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  gives  notice  that  it  is 
withdrawing  the  Advance  Notice  of 
Proposed  Rulemaking  considering  the 
revision  of  Conservation  Reserve 
Program  (CRP)  regulations  to  allow 
limited  and  periodic  non-emergency 
haying  and  grazing  of  CRP  grasslands 
under  specified  conditions. 

Because  of  the  divergence  of  strongly 
held  opinions  expressed  by  respondents 
on  the  issue,  CCC  believes  that  the 
deliberations  on  the  1995  farm  bill  will 
provide  the  appropriate  forum  for 
considering  appropriate  uses  to  be  made 
of  CRP  acres  both  when  under  contract 
and  after  contract  expiration;  therefore, 
the  Advance  Notice  of  Proposed 
Rulemaking  published  on  December  20, 
1993  (58  FR  66308)  is  hereby 
withdrawn.  In  the  meantime,  USDA 
plans  to  develop  an  information  and 
education  program  to  encourage  greater 
utilization  of  currently  authorized 
management  practices  on  CRP  acreage 
that  would  be  beneficial  to  both  the 
environment  and  the  contract  holder. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Browming,  Director,  Natural 
Resources  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  P.O.  Box 


2415.  Washington,  DC  20013-2415; 
Telephone  202-720-9685. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  CRP  is  provided  for  in  Subtitle  D 
of  Title  XII  of  the  Food  Security  Act  of 
1935,  as  amended  (the  Act).  The  CRP  is 
administered  on  behalf  of  CCC  by  ASCS. 
In  the  CRP,  CCC  makes  aimual  rental 
pajmients  to  persons  who  convert 
cropland  to  a  conservation  cover  for  a 
10-  or  15-year  period.  Generally, 
sections  1232(a)(3)  and  1232(a)(7)  of  the 
Act  require  that  no  commercial  use  may 
be  made  of  the  CRP  ground  and  that,  in 
particular,  no  haying  or  grazing  will  be 
permitted  except  as  allowed  by  the 
Secretary  in  response  to  a  drought  or 
similar  emergency  or  in  other 
specialized  cases  identified  in  section 
1232(a)(7).  However,  section  1235(c)(1) 
allows  contract  modifications  that  serve 
the  overall  goals  of  the  program. 

An  Advance  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  on  December  20, 1993 
(58  FR  66308),  stating  that  CCC  was 
considering  issuing  a  proposed  rule  that 
would  allow  approved  participants, 
imder  strict  conditions,  to  hay  or  graze 
in  non-emergency  situations  in  order  to 
provide  for  better  maintenance  of  the 
cover  crop  and  to  allow  for  better 
conditions  for  wildlife.  The  purpose  of 
the  Advance  Notice  of  Proposed 
Rulemaking  was  to  solicit  public 
comments  on  the  acceptability  of  a  non- 
emergency haying  and  grazing  program 
and  on  issues  to  be  addressed  if  such  a 
program  were  implemented. 

II.  Public  Comments 

Fifty-seven  v^nritten  responses  were 
received  from  a  variety  of  sources, 
including  producer  groups, 
environmental  and  wildlife  groups. 
State  wildlife  and  natural  resource 
agencies,  and  other  organizations  and 
individuals.  Thirty-four  respondents 
indicated  support  for  restricted  non- 
emergency haying  and  grazing  on  CRP 
grasslands.  However,  even  among  these 
respondents  there  was  a  wide 
divergency  in  views  relative  to  the  type 
of  restriction  that  would  be  considered 
appropriate,  e.g.,  frequency  of 
harvesting  and  compensation  offsets  for 
haying  and  grazing  privileges.  Sixteen 
respondents  opposed  any  such  activity 
on  the  CRP.  The  position  of  seven 
respondents  was  not  apparent. 


III.  Decision 

Upon  consideration  of  the  public 
comments  received  on  the  Advance 
Notice  of  Proposed  Rulemaking,  CCC 
has  decided  to  terminate  the  rulemaking 
process  regarding  limited  and  restricted 
non-emergency  haying  and  grazing  of 
CRP  grasslands.  The  comments 
indicated  a  clear  and  strong  lack  of 
consensus  among  the  respondents 
concerning  whether  such  a  program 
should  be  implemented.  In  addition,  the 
numerous  substantive  comments  by  the 
respondents  indicated  a  significant  lack 
of  agreement  on  the  specific  issues 
related  to  program  implementation  even 
among  those  supporting  some  type  of 
non-emergency  haying  and  grazing. 

In  view  of  the  divergence  of  opinions 
expressed  by  respondents  on  the  issue, 
CCC  believes  that  the  deliberations  on 
the  1995  farm  bill  will  provide  the 
appropriate  forum  for  considering 
appropriate  uses  to  be  made  of  CRP 
acres  both  when  under  contract  and 
after  contract  expiration.  In  the 
meantime,  CCC  plans  to  develop  an 
information  and  education  program  to 
encourage  greater  utilization  of 
currently  authorized  management 
practices  on  CRP  acreage  that  would  be 
beneficial  to  both  the  environment  and 
the  contract  holder. 

Signed  at  Washington,  DC.  on  April  4, 
1994. 
Bruce  R.  Weber, 

Acting  Administrator.  Agricultural 

Stabilization  and  Conservation  Service,  and 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  94-8467  Filed  4-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  26  and  162 
[CGD  93-072] 
RIN2115-AE66 

Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations:  Inland 
Waterways  Navigation  Regulations 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  to  correct 
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an  inconsistency  between  the  statutory 
and  regulatory  language;  and  to  amend 
the  Inland  Waterways  Navigation 
Regulations  to  remove  regulatory 
language  that  contradicts  the  Inland 
NavigaticHi  Rules. 

DATES:  Conunmts  must  be  received  on 
or  before  Jime  7, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  93-072). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477  for  information  concerning  the 
submission  of  comments. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copj-ing  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Mr.  Jonathan  Epstein.  Navigation  Rules 
and  Information  Branch.  Office  of 
Navigation  Safety  and  Waterway 
Services.  (202)  267-0352  or  (202)  267- 
0357. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  93-072)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  ft  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial. 

If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 


will  hold  a  public  hearing  at  a  time  and 
place  amiounced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infonnatioa 

The  principal  p«^ons  involved  in 
drafting  this  document  are  Jonathan 
Epstein,  Project  Manager,  Office  of 
Navigation  Safety  and  Waterway 
Services,  and  LT  Ralph  L  Hetzel. 
Project  Counsel,  Office  of  Chief  Counsel. 

Background  and  Purposes 

This  proposed  rulemaking  will  correct 
two  conflicts  between  statutory  law  and 
existing  navigation  safety  regulations. 
Although  both  corrections  directly  affect 
navigation  safety,  the  two  subject 
matters  are  distinct.  Therefore,  this 
proposal  will  address  the  proposed 
changes  to  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  (33  CFR  26) 
in  section  one  and  the  proposed  changes 
to  the  Inland  Waterways  Navigation 
Regulations  (33  CFR  162)  in  section  two. 

1.  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations 

The  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations, 
specifically  33  CFR  26.05.  differe  in 
wording  and  meaning  from  the 
corresponding  statutory  authority,  the 
Vessel  Bridge-to-Bridge  Radiotelephone 
Act.  1972,  (33  U.S.C.  1204).  The 
particular  statutory  language  is 
important  because  it  determines  who 
may  maintain  the  watch  on  the 
designated  bridge-to-bridge  calhng 
channel  (VHF-FM  Channel  13  in  U.S. 
territorial  waters,  except  in  the 
approaches  to  the  lower  Mississippi 
River  where  VHF-FM  Channel  67  is  the 
designated  channel).  Section  26.05 
pro\'ides  that,  "The  radiotelephone 
required  by  this  act  is  for  the  exclusive 
use  of  the  master  or  person  in  charge  of 
the  vessel,  or  the  person  designated  by 
the  master  or  person  in  charge  of  the 
vessel  (emphasis  added),  or  the  person 
designated  by  the  master  or  person  in 
charge  to  pilot  or  direct  the  movement 
of  the  vessel,  who  shall  maintain  a 
listening  watch  on  the  designated 
frequency."  This  highlighted  clause 
does  not  appear  in  the  statutory 
language,  but  vras  added  in  the 
regulatory  language.  This  additional 
clause  implies  that  any  person 
designated  by  the  master  or  licensed 
officer  may  maintain  the  watch  on  the 
designated  channel.  This  differs  from 
the  statutory  construction  which 
requries  the  master  or  person  piloting 
the  vessel  to  maintain  the  radio 
listening  watch  and  communicate  with 
other  vessels  on  the  prescribed  channel. 

This  discrepancy  dates  back  to  the 
enactment  of  the  Vessel  Bridge-to- 


Bridge  Radiotelephone  Act  in  1972.  The 
implementing  final  rule.  (37  FR  12719. 
June  28. 1972)  contained  the  addiUonal 
phrase  without  explanation  even  though 
it  is  directly  contrary  to  the  intent  of 
Congress.  The  history  of  the  Vessel 
Bridge-to-Bridge  Act  (Pub.  L.  92-63) 
addresses  this,  pointing  out  that  the 
radiotelephone  equipment  should  be 
operated  by  the  master,  mate,  or  person 
in  charge  of  the  vessel  in  the 
wheelhouse.  It  specifically  notes  that  if 
another  person  were  added  to  the  crew 
to  monitor  the  radio,  that  would  defeat 
the  purpose  of  the  legislation. 

Discussion 

The  Coast  Guard  proposes  to  remove 
the  additional  language  in  §  26.05  to 
make  the  language  and  meaning  of  the 
regulation  consistent  with  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act. 

The  history  and  purpose  of  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act 
show  that  the  intent  was  to  provide  one 
radio  frequency  where  the  person 
"conning"  a  vessel  could  communicate 
directly  with  the  person  "conning"  an 
approaching  vessel  about  proposed 
maneuvers  to  avoid  collision.  The 
current  regulation  Implies  that  the 
"watch"  on  the  designated  frequency 
can  be  maintained  by  some  other  person 
that  the  officer  or  pilot  controlling  the 
movement  of  the  vessel.  The  danger  of 
having  a  person  other  than  the  person 
or  persons  charged  with  maneuvering 
the  ship  maintain  the  watch  was 
illustrated  in  a  recent  near  collision: 
A  small  ship  (vessel  A)  and  a  large 
tanker  (tanker  B)  were  both  approaching 
the  charmel  north  of  Alcatraz  Island  in 
San  Francisco  Bay  from  near  opposite 
directions  and  both  headed  for  sea.  The 
vessels  had  agreed  via  bridge-to-bridge 
radio  that  vessel  A  would  take  the  lead 
info  the  channel,  however  vessel  A  was 
forced  to  slow  to  avoid  a  crossing  ferry. 
Ehie  to  this  delay,  the  tanker  B"s  pilot 
proposed  that  this  vessel  take  the  lead 
into  the  channel.  An  officer  on  the 
bridge  of  vessel  A  assigned  as  "radio 
watch",  assented  to  this  new  passage 
arrangement.  However,  this 
modification  of  the  agreement  was  never 
passed  to  vessel  A's  captain  or  conning 
officer,  who  increased  speed  to  attempt 
to  pass  ahead  of  tanker  B.  The  result 
was  a  near  collision  averted  only  by 
radical  maneuver  by  vessel  A.  Either 
vessel  A's  captain  or  conning  officer 
should  have  been  monitoring  VHF-FM 
Channel  13.  If  temporarily  on  the  bridge 
wing,  communications  directed  to  the 
vessel  should  have  been  relayed  by  the 
"radio  watch". 

Since  removal  of  this  language  servos 
only  to  bring  the  regulatory  language  in 
§  26.05  into  conformity  with  the 


16782 


Federal  Register  /  Vol.  59,  No.  68  /  Friday.  April  8,  1994  /  Proposed  Rules 


statutory  leinguage,  there  will  be  no 
change  in  the  meaning  or  effect  of  the 
statutory  language.  The  impact  on  the 
mariner  should  be  neghgible  because 
the  publication  "Navigation  Rules: 
International-Inland,"  which  includes 
the  text  of  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations,  contains 
the  statutory  rather  than  the  regulatory 
language.  In  addition,  the  Federal 
Communications  Commission 
regulations  originally  mirrored  the 
statutory  language  and  continue  to  do  so 
in  47  CFR  80.309. 

The  following  further  clarifies  the 
Coast  Guard's  interpretation  of  the 
bridge-to-bridge  radiotelephone  watch 
requirements.  The  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act  is  clear  that 
the  master  or  person  piloting  the  vessel 
is  required  to  maintain  the  listening 
watch  and  to  make  all  communications 
on  the  designated  channel.  This  means 
that  the  person  in  charge  of  the  vessel, 
regardless  of  designation  as 
commanding  officer,  master,  or  person 
in  charge;  and  in  addition,  the  person(s) 
conning  the  vessel,  whether  an 
embarked  pilot,  licensed  mate,  or  the 
deck  watch  officer  who  is  "conning"  the 
vessel  or  responsible  for  the  ship's 
movement  should  conduct  all  passing 
arrangements  on  the  prescribed  channel. 
The  practice  of  using  another  person  to 
"relay"  messages  should  be  discouraged 
as  it  is  inconsistent  with  the  intent  of 
the  statute.  However,  if  circumstances 
required,  the  use  of  a  person  solely  to 
relay  or  amplify  radio  communications 
would  not  be  a  violation  per  se. 

It  is  also  incumbent  on  the  master  or 
person  piloting  the  vessel  to  maintain  a 
listening  watch  on  the  designated 
channel.  The  listening  watch  was 
imposed  to  ensure  that  the  person 
maneuvering  the  vessel  hears  proposed 
passing  signals  or  other  safety  related 
communications  from  other  vessels. 
While  the  watch  should  be  continuous, 
FCC  regulations  (47  CFR  80.309) 
specifically  allow  that  the  person 
maintaining  the  watch  may  perform 
other  duties.  This  is  consistent  with  the 
Coast  Guard  view  that  the  VHF  radio 
and  the  bridge-to-bridge  calling  chaimel 
are  tools  to  aid  the  person  piloting  the 
vessel  in  collision  avoidance.  It  is  not 
unusual  for  Coast  Guard  and  Naval 
vessels  to  designate  an  officer  or 
crewman  to  the  "radio  watch"  on  the 
bridge.  While  this  person  may  provide 
an  additional  factor  of  safety  on  a 
crowded,  noisy  bridge,  this  does  not 
relieve  the  master  or  person  piloting  the 
vessel  of  the  duty  to  maintain  the 
listening  watch.  Under  no 
circumstances  should  the  bridge-to- 
bridge  channel  be  patched  to 
headphones  for  the  designated  "radio- 


walch".  The  master  or  person  conning 
the  vessel  needs  to  be  aware  of 
communications  directed  at  their  vessel 
as  well  as  other  communications,  such 
as  vessel  movements  elsewhere  on  a 
waterway  that  may  pose  a  future  hazard 
to  the  vessel.  Thus  any  filtering  by  a 
designated  "radio  watch"  person  may 
defeat  the  purpose  of  the  statute. 

2.  Jnland  Waterways  Navigation 
Pegulations 

Title  33  CFR  162  contains  the  Inland 
Waterways  Navigation  Regulations  for 
43  different  waterways  in  the  United 
States  ranging  in  size  and  significance 
from  Lake  Tahoe  to  the  entire  Atlantic 
seacoast  south  of  the  Chesapeake  Bay. 

The  regulations  in  33  CFR  162.65 
were  promulgated  by  the  Army  Corps  of 
Engineers  on  April  30, 1938  and  were 
tramsferred  without  change  to  the  Coast 
Guard  in  1977  (42  FR  5178).  The 
particular  section,  which  is  now  33  CFR 
162.65(b)(3),  has  never  been  amended. 
This  regulation  predates  the  Inland 
Navigation  Rules  Act  of  1980  (33  U.S.C. 
2001  et  seq).  There  is  no  evidence  in  the 
legislative  history  of  the  Inland 
Navigation  Rules  Act  that  the  drafters 
addressed  potential  conflicts  with  part 
162.  This  is  understandable,  because  the 
Inland  Waterways  Navigation 
Regulations  in  part  162  address  local 
navigation  issues  uru"elated  to  the 
Inland  Navigation  Rules. 

Discussion 

The  Coast  Guard  proposes  to  remove 
33  CFR  162.65(b)(3)(iv)  because  it 
contradicts  statutory  provisions  in  the 
Inland  Navigation  Rules  Act.  While 
generally  the  regulations  in  part  162 
provide  restrictions  for  a  specific  body 
of  water,  the  regulations  in  §  162.65 
apply  broadly  on  all  navigable  waters  of 
the  United  States  between  the 
Chesapeake  Bay  and  St.  Marks,  Florida, 
on  the  Gulf  of  Mexico.  Section 
I62.65(b)(3)(iv)  provides  that  a  vessel 
being  overtaken  by  another  shall  slacken 
speed  sufficiently  to  permit  the  passage 
to  be  effected  with  safety  to  both 
vessels.  This  regulation  directly 
conflicts  with  Inland  Navigation  Rule  13 
which  places  the  responsibility  for 
keeping  clear  on  the  overtaking  vessel 
and  Inland  Rule  17  which  requires  the 
overtaken  vessel  to  maintain  course  and 
speed. 

Because  this  regulation  is 
contradictory  to  the  statutory  provisions 
of  the  Inland  Navigation  Rules,  and  is 
applicable  to  a  wide^range  of  navigable 
waters  it  should  be  removed.  The  Coast 
Guard  does  not  believe  that  this 
particular  regulation  is  widely  used  or 
even  generally  known  to  the  average 
mariner.  In  contrast,  the  Inland 


Navigation  Rules  are  widely  available, 
specifically  tested  as  part  of  the 
licensing  of  mariners,  and  required  to  be 
carried  on  all  vessels  12  meters  or  more 
in  length. 

Removal  of  this  regulation  will  have 
little  or  no  practical  effect  on  the 
mariner.  As  a  practical  matter,  vessels 
being  overtaken  in  narrow  channels 
sometimes  slacken  speed  or  maneuver 
to  assist  the  overtaking  vessel,  thereby 
appearing  to  violate  Inland  Navigation 
Rule  17  which  requires  the  overtaken 
vessel  to  maintain  course  and  speed. 
However,  where  specifically  agreed  to 
by  VHF  radio  or  other  means,  the 
overtaken  vessel  may  slacken  speed  or 
maneuver  to  assist  in  the  passage 
consistent  with  Inland  Rule  2  (Good 
Seamanship).  Thus  the  Inland 
Navigation  Rules  provide  both 
flexibility  and  consistency  that  the 
mariner  can  rely  on.  First,  if  a  vessel 
agrees  to  be  overtaken  by  whistle  signal 
or  other  means,  that  vessel  will 
maintain  course  and  speed.  Second,  if 
some  action  by  the  overtaken  vessel, 
such  as  slowing  or  maneuvering  to  the 
outer  edge  of  the  channel,  is  specifically 
agreed  to,  then  the  overtaken  vessel 
does  not  violate  the  Navigation  Rules  by 
maneuvering  as  agreed. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040^  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Full  Regulatory  Assessment  is 
uimecessary.  Since  this  rulemaking 
basically  corrects  inconsistencies  and 
places  no  new  requirements  on  the 
maritime  community  further  Regulatory 
Evaluation  was  deemed  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
rulemaking  does  not  have  sufficient 
federalism  implications  to  Vkrarrant  the 
preparation  of  a  Federalism  Assessment. 
Under  Federal  lawr,  authority  to  issue 
regulations  to  amend  the  biland 
Waterways  Navigation  Regulations  and 
the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  is  vested  in 
the  Secretary  of  Transportation  and 
delegated  to  the  Coast  Guard.  Therefore, 
if  this  rule  becomes  final,  the  Coast 
Guard  intends  it  to  preempt  State  action 
addressing  this  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation  as  this  administrative 
action  clearly  has  no  environmental 
effect.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  26 

Communications  Equipment, 
Navigation  (water),  Marine  safety. 
Radio,  Telephone,  Vessels. 

33  CFR  Part  162 

Navigation  (water),  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  26  as  follows: 

PART  26— {AMENDED] 

1.  The  authority  citation  for  part  26  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1207;  49  CFR  1.46. 

2.  Section  26.05  is  revised  to  read  as 
follows: 

§26.05    Use  of  Radiotelephone. 

Section  5  of  the  Act  states  that  the 
radiotelephone  required  by  this  Act  is 
for  the  exclusive  use  of  the  master  or 
person  in  charge  of  the  vessel,  or  the 
person  designated  by  the  master  or 
person  in  charge  to  pilot  or  direct  the 
movement  of  the  vessel,  who  shall 
maintain  a  listening  watch  on  the 


designated  frequency.  Nothing  herein 
shall  be  interpreted  as  precluding  the 
use  of  portable  radiotelephone 
equipment  to  satisfy  the  requirements  of 
this  act. 

PART1 62— [AMENDED] 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 
§162.65    [Removed] 

2.  Section  162.65(b)(3Kiv)  is  removed. 

•        •        •        •        • 

Dated:  March  8.  1994. 
W.J.  Ecker, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 
of  Navigation  Safety  and  Waterway  Sen^ices. 
[PR  Doc.  94-8375  Filed  4-7-94;  8:45  am] 
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33  CFR  Parts  110, 126,  and  160 
46  CFR  Parts  38, 78, 97,  and  194 
{CGD  92-050] 
RIN2115-AE27 

Classifying  and  Handling  Class  1 
(Explosive)  Materials 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  concerning  the 
carriage  and  handling  of  explosives. 
These  amendments  are  necessary 
because  the  United  States  has  adopted 
a  new  system  for  classifying  and 
labeling  explosives.  These  amendments 
would  ahgn  terminology  in  existing 
Coast  Guard  regulations  with  that  used 
in  the  new  system  and  update 
references  to  address  the  new  system. 
DATES:  Comments  must  be  received  on 
or  before  June  7,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA)  (CGD  92-050),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001.  or  may  be  delivered  to  room  3406 
at  the  above  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-6234. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  O'Malley,  Port  Safety  and 
Security  Division.  (202)  267-0493. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  92-050)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  v^riting  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial. 

If  it  determines  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
armounced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  dociunent  are  LCDR  Mark 
O'Malley,  Project  Manager,  Port  Safety 
and  Security  Division,  and  Mr.  Stephen 
H.  Barber.  Project  Counsel.  Office  of 
Chief  Counsel. 

Background  and  Purpose 

On  December  21. 1990,  the  Research 
and  Special  Programs  Administration 
(RSPA)  published  a  final  rule  revising 
the  Hazardous  Material  Regulations 
contained  in  49  CFR  parts  171  through 
180  (December  21, 1990,  55  FR  55402). 
This  final  rule  also  revised  the 
requirements  previously  found  in  46 
CFR  part  146  concerning  the 
transportation  of  military  explosives  by 
vessel  and  relocated  them  in  49  CFR 
part  176.  Under  this  final  rule,  there  is 
only  one  regulatory  system  common  to 
all  explosives.  Therefore,  the  shipment 
of  military  explosives  by  vessel  now 
must  comply  with  the  requirements  of 
49  CFR  part  176.  Furthermore,  the  old 
classification  system  for  explosives  was 
replaced  by  the  United  Nations  system. 
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These  comprehensive  rules  for 
commercial  and  other  explosives  treat 
military  explosives  as  belonging  to 
Division  1.1, 1.2. 1.3,  and  1.4  of  Class 
1  (explosive)  materials,  as  defined  in  49 
CFR  173.50.  Under  the  old  system, 
military  explosives  were  categorized  as 
Class  A,  B,  or  C,  (For  a  comparison  of 
old  versus  new  classification  schemes, 
see  49  CFR  173.53.) 

Sections  78.80-10  and  97.70-10  of  46 
CFR  are  being  revised  to  align  with  the 
more  recently  revised  49  CFR  176.78. 
Section  176.78  of  49  CFR  was  revised  to 
provide  for  the  use  of  a  power  operated 
truck  designated  EE  or  EX  to  handle 
Class  1  (explosive)  materials  or  other 
cargo  in  an  area  near  Class  1  (explosive) 
materials  on  board  a  vessel. 
Additionally,  paragraph  (d)  of  46  CFR 
176.78  states  that  a  power  operated 
truck  designated  LPS.  OS,  D.  or  DS  may 
be  used  under  conditions  acceptable  to 
the  Captain  of  the  Port  (COTP)  rather 
than  requiring  Commandant  approval. 
These  sections  are  being  revised  to 
consolidate  current  regulations  for  the 
use  of  power  operated  vehicles  on  board 
vessels  transporting  hazardous 
materials. 

Furthermore,  on  January  29, 1991, 
after  consultation  with  the  Coast  Guard. 
RSPA  published  a  final  rulemaking 
revoking  46  CFR  part  146  (January  29. 
1991;  56  FR  3334). 

The  purpose  of  this  rulemaking  is  to 
update  terminology  and  cross-references 
throughout  Coast  Guard  regulations  to 
reflect  this  new  classification  system. 

Discussion  of  Proposed  Amendments 

This  proposal  would  revise  33  CFR 
parts  100, 126.  and  160  and  46  CFR 
parts  38,  78,  97,  and  194.  It  would 
remove  references  to  provisions  in  46 
CFR  part  146  or  replace  them  with 
applicable  provisions  in  49  CFR  part 
176.  The  term  "military  explosives" 
would  be  replaced  with  the  terra  "Class 
1  (explosive)  materials"  or  refer  to  the 
appropriate  division  of  Class  1 
explosives. 

Regulatory  Assessment 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  bene.fits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Man.ggement  and  Budget  under 
that  order.  It  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
evaluation  is  unnecessary.  This 
proposal  would  conform  terminology 


and  cross  references  throughout  Coast 
Guard  regulations  with  a  new,  already 
established  classification  system.  It 
would  have  no  economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  quahfy  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

This  proposal  is  administrative  in 
nature  and  would  conform  existing 
regulations  to  a  new  system  for 
classifying  and  labeling  the  explosives. 
It  would  have  no  economic  impact  on 
entities  large  or  small. 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  «f  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  involves 
administrative  changes  in  terminology 
and  clearly  does  not  have  any 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
whore  indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  126 

Explosives,  Harbors,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 


33  CFR  Part  160 

Administrative  practice  and 
procedure,  Harbors,  Hazardous 
materials  transportation.  Marine  safety, 
Navigation  (water).  Vessels,  Waterways, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  38 

Cargo  vessels.  Fire  prevention.  Gases, 
Hazardous  materials  transportation. 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  78 

Marine  safety.  Navigation  (water), 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  194 

Explosives.  Hazardous  materials 
transportation.  Marine  safety, 
Oceanographic  research  vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  110, 126.  and  160 
and  46  CFR  parts  38,  78,  97,  and  194  as 
follows: 

TITLE  3;^[AMENDED] 

PART  11&-ANCH0RAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2071;  49  CFR 
1  46  and  33  CFR  1.05-l(g).  Section  110.1a 
and  each  section  listed  in  it  are  also  issued 
under  33  U.S.C.  1223  and  1231. 

§110.157    [Amended] 

2.  In  §  110.157,  in  paragraph  (c)(1), 
remove  the  words  ",  Title  46  Code  of 
Federal  Regulations.  Part  146,  or"  and 
the  words  "46  CFR  part  146,  and"  and, 
in  paragraph  (c)(7),  remove  the  words 
"or  'Subchapter  N — Dangerous  Cargoes* 
(42  CFR  Part  146)". 

3.  In  §  110.168,  revise  the  section 
heading  and  paragraphs  {b)(2),  (c)(1),  (d) 
(1)  through  (5)  and  (d)  (7)  and  (8), 
(rj(4)(iv).  and  (f){4)(v)  to  read  as  follows 
and,  in  paragraph  (f)(6),  remove  the 
words  "military  explosives"  wherever 
they  appear  and  add,  in  their  place,  the 
words  "Class  1  (explosive)  materials": 

§  1 10.158    Hampton  Roads,'  Virginia,  and 
adjacent  waters. 

***** 

(b)*  *  • 

(2)  Class  1  (explosive)  materials 
means  Division  1.1, 1.2,  1.3,  and  1.4 
explosives,  as  defined  in  49  CFR  173.50. 
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(c)  General  regulations.  (1)  Except  as 
otherwise  provided,  this  section  appHes 
to  vessels  over  20  meters  long  and 
vessels  carrj'ing  or  handling  dangerous 
cargo  or  Class  1  (explosive)  materials 
while  anchored  in  an  anchorage  ground 
described  in  this  section. 

•        •        •        *        * 

(d)  Regulations  for  vessels  handling  or 
carrying  dangerous  cargoes  or  Class  1 
(explosive)  materials.  (1)  This  paragraph 
(d)  applies  to  every  vessel,  except  a 
naval  vessel,  handling  or  rarrv-ing 
dar.gerous  cargoes  or  Class  1  (explosive) 
materials. 

(2)  Unless  otherwise  dirf>ctcd  by  the 
Captain  cf  the  Port,  each  vessel 
handling  or  carrying  dangerous  cargoes 
or  Class  1  (explosive)  materials  must  be 
anchored  or  moored  withi.a  Anchorage 
Berth  E-1. 

(3)  Each  vessel,  including  each  tug 
and  stevedore  boat,  used  for  loading  or 
unloading  dangerous  cargoes  or  Class  1 
(explosive)  materials  in  an  anchorage, 
must  carry  a  WTitten  permit  issued  by 
the  Captain  of  the  Port. 

(4)  The  Captain  of  the  Port  may 
require  every  person  having  business 
aboard  a  vessel  handling  or  carrving 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  to  hold 
cither  a  pass  issued  by  the  Captain  of 
the  Port  or  another  form  of 
identification  prescribed  by  the  Captain 
of  the  Port. 

(5)  Each  person  having  business 
aboard  a  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  shall  present 
the  pass  or  other  form  of  identification 
prescribed  by  paragraph  (d)(4)  of  this 
section  to  any  Coast  Guard  boarding 
officer  who  requests  it. 

(6)*   •   • 

(7)  Each  non-self-propelled  vessel 
handling  or  carrying  dangerous  cargoes 
or  Class  1  [explosive)  materials  must 
have  a  fug  in  atte.ndance  at  all  times 
while  at  anchor. 

(8)  Each  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  at  anchor  must  display 
by  day  a  red  flag  in  a  prominent  location 
and  by  night  a  fixed  red  light. 
***** 

(f)*   *   " 
(4).    *    * 

(iv)  A  vessel  may  not  anchor  in 
Anchorage  Berth  E-1,  unless  it  is 
handling  or  carrying  dangerous  cargoes 
cr  Class  1  (e.xplosive)  materials. 

(v)  A  vessel  may  not  anchor  within 
500  yards  of  Anchorage  Berth  E-1 
without  the  permission  of  the  Captain  of 
the  Port,  if  the  berth  is  occupied  by  a 


vessel  handling  or  carrj'ing  dangerous 
cargoes  or  Class  1  (explosive)  materials. 

*  *        *        *        • 

4.  In  §  110.214,  revise  the  section 
heading,  paragraph  (b)(12)  introductory 
te.xt  and,  in  the  note  to  paragraph 
(b)|12),  paragraphs  (b)(12)  (ii).  (iii),  and 
(iv)  as  follows: 

§  1 1 0.21 4    Los  Angeles  and  Long  Beach 
Harbors,  Calitorria. 

•  *  *  *  • 

lb)*    *   • 

(12)  No  vessel,  while  carrying, 
lodding,  or  unloading  Division  1.1.  1.2, 
1.3.  cr  1.4  (explosive)  materials  as 
dt'fined  in  45  CFR  173.50  cr  cargoes  of 
particular  hazard  as  listed  by  §  126.10  of 
thjs  chapter,  may  be  anchored  in  an 
ani-.horage  without  permission  from  the 
Captain  of  the  Port. 

Note:  *   •   • 

•  *         •         •         • 

(ii)  Division  11  cr  12  (explosive)  materials 
(as  defined  ^n  4P  O-'R  173.501.  any  amou.it. 

(Tsi)  DiviFion  1.3  if-xpiosive)  materials  (os 
dtfineri  in  49  CFR  173  501,  in  e.xcess  of  1  net 
ton  at  any  one  tin:e. 

(i\)  Division  1.4  (explosive)  materials  (as 
defined  in  49  CFR  173.50),  in  e\ce<;s  of  10 
net  tons  et  any  one  time. 
***** 

5.  The  heading  to  part  126  is  revised 
to  read  as  follows: 

PART  126— HANDLING  OF  CLASS  1 
(EXPLOSIVE)  MATERIALS  OR  OTHER 
DANGEROUS  CARGOES  WITHIN  OR 
CONTIGUOUS  TO  WATERFRONT 
FACILITIES 

6.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

.Authority:  33  U.S.C.  1231:  49  CFR  1.46. 

§126.05    [Amended] 

7.  In  §  126.05(a),  remove  the  words 
"parts  146  and"  and  add,  in  their  place, 
the  word  "part". 

§126.07    [Amended] 

8.  In  §  126.07(a),  remove  the  wurds 
"parts  146  and"  and  add,  in  their  place, 
the  word  "part". 

9.  Section  126.09  is  revised  to  read  as 
follows: 

§126.09    Designated  dangerous  cargo. 

The  term  designated  dangerous  cargo 
means  Division  1.1  and  1.2  explosives, 
as  defined  in  49  CFR  173.50. 

10.  In  §  126.10,  paragraph  (a)  is 
revised  to  read  as  follows: 

§126.10    Cargo  of  particular  hazard. 

***** 

(a)  Division  1.1  or  1.2  explosives,  as 
defined  in  49  CFR  173.50. 


§126.19    [Amended] 

11.  In  §  126.19,  remove  the  paragraph 
designation  from  paragraph  (a) 
introductory  text  and  redesignate 
paragraphs  (a)(1).  (a)(2),  and  (a)(3)  as 
paragraphs  (a),  (b),  and  (c).  respectively, 
and  remove  the  words  "military     • 
explosives"  wherever  they  appear  and 
add,  in  their  place,  the  words  "Class  1 
(explosive)  materials". 

§126.21     [Amended] 

12.  In  §  126.21(b),  remove  the  words 
"military  explosives"  wherever  they 
appear  and  add,  in  their  place,  the 
words  "Class  1  (explosive)  materials". 

1 3.  In  §  1 26.27.  paragraphs  fb)(l ). 
(b)(2),  and  (c)  are  revised  to  read  as 
follows: 

§126.27    General  permtt  for  handling 
dangerous  cargo. 

***** 

(b)*  •  * 

(1)  Division  1.3  (explosive)  materials 
(as  defined  in  49  CFR  173.50),  in  excess 
of  1  net  ton  at  any  one  time. 

(2)  Division  1.4  (explosive)  materials 
(as  defined  in  49  CFR  173.50),  in  excess 
of  10  net  tons  at  any  one  time. 
***** 

(c)  No  Class  1  (explosive)  materials  (as 
defined  in  49  CFR  173.50)  or  other 
dangerous  cargoes  prohibited  from,  or 
not  permitted  for.  transportation  by  46 
CFR  part  148  or  49  CFR  parts  171 
through  179  may  be  present  on  the 
waterfront  facility. 


PART  160— PORTS  AND  WATERWAYS 
SAFETY 

14.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.SC.  1231:  49  CFR  1.4f.. 

15.  Section  160.203  is  amended  by 
revising  the  heading  and  paragraph  [2] 
of  the  definition  of  Certain  dangerous 
cargo  to  read  as  follows: 

§160.203    Definitions. 

***** 

Certain  dangerous  cargo  includes  any 
of  the  following: 

(a)  Division  1.1  or  1.2  (explosive) 
materials,  as  denned  in  49  CFR  173.50 


TITLE  46— [AMENDED] 

PART  38— LIQUEFIED  FLAMMABLE 
GASES 

16.  The  authority  citation  for  part  33 
is  revised  to  read  as  follows: 

Authority:  45  U.S  C.  2103.  3306,  3703;  49 
V.SC.  App.  1804;  E  O.  12234.  45  FR  58801. 
3  CFR.  1980  Comp..  p.  277;  49  CFR  1  4R. 
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17.  In  §  38.01-2,  revise  paragraph 
(a)(9)(i)  to  read  as  follows: 

§  38.01-2    Transportation  of  portable 
cylinders  or  portable  tanks  containing  or 
having  previously  contained  liquefied 
flammable  gases  in  dry  cargo  spaces— TB/ 
ALL 

(a)"*   *   • 

(9)*   *   * 

(i)  Division  1.1,  1.2.  1.3,  or  1.4 
(explosive)  materials,  as  defined  in  49 
CFR  173.50. 


PART  7S— OPERATIONS 

18.  The  authority  citation  for  part  78 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C. 
2103.  3306.  6101;  49  U.S.C.  App.  1804;  E.O. 
11735,  38  FR  21243;  3  CFR.  1971-1975 
Comp..  p.  793;  E.O.  12234.  45  FR  58801.  3 
CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

19.  Section  78.80-10  is  revised  to  read 
as  follows: 

§  78.80-1 0    Use  of  power-operated 
industrial  truclts  in  various  locations. 

(a)  Spaces  containing  hazardous 
materials.  The  use  of  power-operated 
industrial  trucks  in  spaces  containing 
hazardous  materials  must  be  in 
accordance  with  49  CFR  176.78. 

(b)  Other  spaces.  Any  standard 
commercial  type  power-operated 
industrial  truck  in  safe  operating 
condition  and  having  the  minimum 
safety  features  of  §  78.80-7(c)  may  be 
used  in  spaces,  and  for  handling  cargo 
in  spaces,  not  otherwise  prohibited  by 
this  subpart. 

PART  97— OPERATIONS 

20.  The  authority  citation  for  part  97 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321{j);  46  U.S.C. 
2103.  3306.  6101;  49  U.S.C.  App.  1804;  E.O. 
11735.  38  FR  21243;  3  CFR.  1971-1975 
Comp..  p.  793;  E.G.  12234.  45  FR  58801,  3 
CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

21.  Section  97.70-10  is  revised  to  read 
as  follows: 

§  97.70-1 0    Use  Of  power-operated 
industrial  truclcs  in  various  locations. 

(a)  Spaces  containing  hazardous 
materials.  The  use  of  power-operated 
industrial  trucks  in  space  containing 
hazardous  materials  must  be  in 
accordance  with  49  CFR  176.78. 

(b)  Other  spaces.  Any  standard 
commercial  type  power-operated 
industrial  truck  in  safe  operating 
condition  and  having  the  minimum 
safety  features  of  §  97.70-7(c)  may  be 
used  in  spaces,  and  for  handling  cargo 
in  spaces,  not  otherwise  prohibited  by 
this  subpart. 


22.  The  heading  to  part  194  is  revised 
to  read  as  follows: 

PART  194— HANDLING,  USE,  AND 
CONTROL  OF  EXPLOSIVES  AND 
OTHER  HAZARDOUS  MATERIALS 

23.  TTie  authority  citation  for  part  194 
is  revised  to  read  as  fellows: 

Authority:  46  U.S.C.  2103.  2113.  3306;  49 
use.  App.  1804;  E.O.  12234.  45  FR  58801, 
3  CFR.  1980  Comp..  p.  277;  49  CFR  1.46. 

24.  In  §  194.05-7,  paragraphs  (a),  (b). 
and  (d)  introductory  text  are  revised  to 
read  as  follows: 

§194.05-7    Explosives— Detail 
requirements. 

(a)  Except  as  otherwise  provided  by 
this  part.  Division  1.1  and  1.2 
(explosive)  materials  (as  defined  in  49 
CFR  173.50)  and  blasting-caps  must  be 
carried  in  magazines  specifically  fitted 
for  that  purpose  as  described  by  subpart 
194.10  of  this  part. 

(b)  Class  1  (explosive)  materials  (as 
defined  in  49  CFR  173.50)  must  be 
identified  by  their  appropriate  DOT 
classification. 

*  •         *         *         • 

(d)  On-deck  stowage  of  unfused 
depth-charges  or  other  unfused-case- 
type  Class  1  (e.xplosive)  materials  (as 
defined  in  49  CFR  173.50)  is  authorized 
as  follows: 

*  *         *         *         « 

Dated:  March  8.  1994. 
A.E.  Hean, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  94-8376  Filed  4-7-94;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for  Detached 
Address  Cards 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
changes  in  the  Domestic  Mail  Manual 
(DMM)  standards  concerning  use  of 
detached  address  cards  (DACs).  The 
proposed  revisions  are  intended  to 
standardize  the  rules  for  the  different 
uses  of  DACs  (second-,  third-,  and 
fourth-class  flats,  and  third-class 
merchandise  samples). 
DATES:  Comments  must  be  received  by 
May  23.  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Mailinfl  Standards,  USPS  Headquarters, 


475  L'Enfant  Plaza  SW.,  Washington, 
DC  20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5610  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 

F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  changes  to  Domestic  Mail 
Manual  (DMM)  standards  described 
below  arose  from  suggestions  presented 
during  the  1993  DMM  redesign  project. 

In  previous  issues  of  the  Domestic 
Mail  Manual  (DMM),  the  regulations  for 
each  class  of  mail  were  presented  in 
separate  chapters,  and  topics  that  were 
present  in  two  or  more  chapters 
appeared  in  essentially  duplicate  form. 
when  combined  into  subject-based 
modules  in  DMM  47,  differences 
between  the  classes'  rules  for  the  same 
services  or  mailing  methods  became 
apparent,  and  these  instances  were 
identified  for  eventual  revision  to 
eliminate  the  regulatory  complexity  an  \ 
confusion  for  DMM  readers  that 
consequently  existed.  Among  those 
where  this  situation  occurred  were  the 
standards  in  A060  for  detached  address 
cards  (DACs),  The  revisions  below 
propose  to  eliminate  as  much  as 
possible  the  distinctions  between  how 
second-,  third-,  and  fourth -class  flats, 
and  third-class  merchandise  samples 
can  each  be  mailed  using  DACs.  This 
proposal  does  not  introduce 
significantly  new  requirements  or 
options  for  existing  uses  (other  than 
occurs  from  standardization  across 
classes),  nor  does  it  permit  new  uses  of 
DACs. 

To  avoid  wordiness,  the  term  item  is 
used  instead  of  second-class  flat,  third- 
class  flat  or  merchandise  sample,  or 
fourth-class  bound  printed  matter  when 
discussing  that  which  is  distributed 
with  the  DAC. 

Existing  part  1.0  is  reorganized  to 
present  an  overview  of  the  uses  of 
DACs;  basic  instructions  formerly 
contained  in  1.0  have  been  relocated 
elsewhere.  New  section  1.1  establishes  a 
clear  definition  of  "saturation"  in  the 
context  of  DAC  use  as  opposed  to  its 
definition  for  purposes  of  other 
standards.  It  also  makes  clear  that 
alternative  addressing  formats  can  be 
used  for  DAC  mailings  when  othenvise 
available. 

Revised  part  2.0  remains  focused  on 
the  standards  for  preparation  of  the 
DACs  themselves.  Most  changes  involve 
rewording  and  reorganization  of 
material.  The  most  significant  revisions 
propose  consistent  information  for  the 
recipient  on  all  DACs.  A  notice,  which 
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reads  "USPS  regulations  require  that 
this  address  card  be  delivered  with  its 
accompanying  postage-paid  mail.  If  you 
should  receive  this  card  without  its 
accompanying  mail,  please  notify  your 
local  postmaster."  is  currently  required 
on  DACs  used  with  second-  or  third- 
class  matter;  other  information 
describing  the  material  being  distributed 
with  the  DAC  is  required  only  for  third- 
class  samples;  and  existing  standards  for 
second-  and  third-class  prohibit  the 
presence  on  the  address  side  of  the  DAC 
of  anything  other  than  the  information 
required  above,  postage,  and  matter 
provided  by  the  National  Center  for 
Missing  and  Exploited  Children 
(NCMEC).  The  Postal  Service  believes 
that  the  use  of  DACs  is  simpler  and 
more  consistent  for  the  mailer  when  the 
standards  for  the  information  that  must 
or  may  appear  on  them  is  the  same 
regardless  of  the  class  of  mail  to  be 
used.  Similarly,  the  Postal  Service 
believes  that  the  interests  of  the 
recipient  are  better  served  when  this 
information  is  provided  uniformly 
regardless  of  what  is  mailed  with  a 
DAC.  Therefore,  this  revision  would 
require  all  DACs  to  bear  the  italicized 
notice  cited  above  as  well  as  the  title  or 
brand  name  of  the  item  accompanying 
the  DAC,  and  would  limit  other  content 
to  the  postage  indicium.  NCMEC 
material,  and  other  required 
information. 

Existing  parts  3.0  and  4.0.  which 
contain  class-specific  information,  are 
replaced,  respectively,  with  information 
about  preparing  a  DAC  mailing  and  the 
disposition  of  excess  or  undeliverable 
DACs  or  items.  Part  3.0.  which  contains 
existing  standards  relocated  from  other 
current  locations,  standardizes  the 
content  of  the  label  on  the  package  of 
DACs  or  the  carton  or  pallet  of  items. 
Existing  standards  are  somewhat 
different  for  each.  Part  4.0  proposes 
consistent  standards  for  handling  excess 
or  undeliverable  DACs  and  items, 
regardless  of  class.  DAC  mailers  should 
note  that  the  proposed  rule  states  that 
undeliverable  DAC  material  would  be 
handled  exclusively  as  prescribed  under 
4.0  (rather  than  under  the  standards  in 
FOlO),  and  that  the  ancillary  service 
endorsements  otherwise  required  by 
FOlO  are  neither  required  nor  p)ennitted 
for  DAC  matter.  Generally,  under  the 
proposed  rule,  the  mailer  would  be 
obhgated  to  inform  the  delivery  office  if 
notice  is  required  concerning  excess  or 
undeliverable  DACs  or  items:  other 
mailer  actions  would  be  required 
following  such  notice.  Absent  any 
request,  undeliverable  or  excess  DACs 
or  items  would  be  disposed  of  as  waste. 
Existing  standards  are  inconsistent  in 


discussing  excess  or  undeliverable 
DACs  or  items  and  the  treatment 
available  for  each.  As  with  the 
information  requirements  above,  the 
Postal  Service  beheves  that  mailers'  use 
of  DACs  and  their  ability  to  understand 
the  corresponding  standards  are 
improved  by  making  those  standards 
uniform  regardless  of  class.  To  the 
extent  that  such  standardization  causes 
consistent  rules  to  apply  where  none 
now  exists,  or  where  differences  now 
exist,  the  Postal  Service  does  not  believe 
that  they  are  burdens  to  the  mailer  that 
are  more  significant  than  the  benefits  of 
simpler,  consistent  procedures  for 
mailing. 

As  in  the  existing  standards,  part  5.0 
discusses  postage  payment.  Revisions  to 
this  part  are  basically  organizational. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  .'Vet  (5  U.S.C. 
553 [b).  (c))  regarding  proposed 
mlemaking  by  39  U.S.C.  410(a).  the 
Postal  Ser.'ice  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Ser\'ice. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  US  C.  552(a):  39  U.S.C.  101. 
401.  403,  404,  3001-3011.  3201-3219,  3403- 
3406,  3621,  5001. 

2.  Replace  Domestic  Mail  Manual 
A060  with  the  follov«ng: 

A060    Detached  Address  Cards 

1.0  USE 

1 .1  Second-  or  Third-Class  Flats 

Saturation  mailings  of  unaddressed 
second-  or  third-class  flats  may  be 
mailed  with  detached  address  cards 
(DACs)  (labels).  For  purposes  of  this 
standard,  a  saturation  mailing  is  one 
sent  to  at  least  75%  of  the  total 
addresses  within  each  carrier  route  or 
90%  of  the  residential  addresses  within 
the  route,  whichever  is  less.  Deliveries 
arc  not  required  to  every  carrier  route  of 
a  delivery  unit. 

1.2  Third-Class  Merchandise  Samples 

Merchandise  samples  more  than  5 
inches  wide  (high)  or  V*  inch  thick,  or 
nonuniform  in  thickness,  mailed  at  bulk 
third-class  rates  for  general  distribution 
on  city  delivery  routes,  must  be  mailed 
with  DACs.  For  this  standard,  "general 
distribution"  means  distribution  of 
samples  to  at  least  25%  of  the  addresses 


in  a  5-digit  ZIP  Code  deUvery  area. 
Merchandise  samples  may  be  mailed 
with  DACs  for  general  distribution  on 
other  routes  (e.g.,  rural  routes)  and  for 
the  residual  portion  of  a  general 
distribution  mailing  (i.e..  those  5  digit 
delivery  areas  for  which  samples  are 
prepared  to  less  than  25%  of  the 
addresses). 

1.3  Fourth-Class  Bound  Printed 
Matter 

DACs  may  also  be  used  to  mail 
unaddressed  pieces  of  bound  printed 
matter  for  dehvery  in  the  local  zone  of 
the  post  office  of  maiUng. 

1.4  Alternative  Address  Formats 

The  addresses  on  DACs  may  be 

prepared  using  an  alternative  address 
format,  subject  to  the  applicable 
eligibility,  volume,  density,  and 
preparation  standards. 

1.5  Definition 

For  purposes  of  the  standards  below, 
the  term  "item[s)"  refers  inclusively  to 
the  types  of  mail  described  in  1.1 
through  1.3. 

2.0  PREPARING  DETACHED 
ADDRESS  CARDS 

2.1  Construction 

Each  DAC  must  be  made  of  paper  or 
cardboard  stock  that  is  not  folded, 
perforated,  or  creased,  and  that  is: 

a.  Between  3"2  and  5  inches  high 
(perpendicular  to  the  address  label). 

b.  Between  5  and  9  inches  long  (parallel  to 
the  address  label). 

c.  At  least  0.007  inch  thick. 

2.2  Addressing 

The  address  for  each  item  must  be 
placed  on  a  DAC,  parallel  to  the  longest 
dimension  of  the  DAC,  and  may  not 
appear  on  the  item  it  accompanies.  The 
DAC  must  contain  the  recipient's 
delivery  address  and  the  mailer's  return 
address.  A  ZIP+4  code  or  5-digit  ZIP 
Code  is  required  unless  an  alternative 
address  format  is  used.  The  dehvery 
address  may  include  the  correct 
delivery  point  barcode. 

2.3  Ratio 

Only  one  DAC  may  be  prepared  for 
each  accompanying  item,  and  only  one 
item  may  be  identified  for  delivery  per 
DAC  (i.e.,  one  DAC  may  not  be  prepared 
to  dehver  with  one  each  of  multiple 
different  accompanying  items  or  with 
multiples  of  the  same  item). 

2.4  Required  InfiamuitioD 

The  following  words  must  appear  in 
bold  type  at  least  V%  inch  high  on  the 
front  of  each  DAG  "USPS  regulations 
require  that  this  address  card  be  ^ 
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delivered  with  its  accompanying 
postage-paid  mail.  If  you  should  receive 
this  card  without  its  accompanying 
mail,  please  notify  your  local 
postmaster."  The  title  or  brand  name  of 
the  item  (or  equivalent  identifying 
information,  which  may  include  an 
illustration  of  the  item)  must  also 
appear  on  the  front  or  back  of  the  DAC 
to  associate  it  with  the  accompanying 
item. 

2.5    Other  Information 

Nothing  may  appear  on  the  front  of  a 
DAC  except  the  information  described 
above,  an  indicium  of  postage  pa^-ment, 
and  official  pictures  and  data  circulated 
by  the  National  Center  for  Missing  and 
Exploited  Children.  Ancillary  service 
endorsements  are  not  permitted; 
undeliverable  material  is  treated  under 
4.0. 

30.     PREPARING  THE  MAILING 

3.1  Notice  to  Delivery  Office 

Each  delivery  office  to  receive  a  DAC 
mailing  must  be  notified  in  writing  at 
least  10  days  in  advance  of  the 
requested  delivery  period.  A  copy  of 
that  letter  must  be  enclosed  with  the 
DACs  to  the  corresponding  destination. 
The  letter  must  show: 

a.  Name  and  telephone  number  of  mailer 
or  representative. 

b.  Origin  post  office  of  mailing. 

c.  Expected  mailing  date. 

d.  Description  of  mailing. 

e.  Number  of  addressees  for  each  5-digit 
ZIP  Code. 

f.  Number  of  DACs  per  carton  or  package. 

g.  Number  of  items  per  carton  or  package 
h.  Expected  delivery  period  (range  of 

dates). 

i.  Requested  disposition  of  any  excess  or 
undeliverable  DACs  or  items  (see  4.0). 

3.2  Preparing  the  DACs 

The  DACs  must  be  presorted, 
counted,  and  packaged  by  5-digit  ZIP 
Code  delivery  area.  DAC  mailings 
claimed  at  carrier  route  or  walk- 
sequence  rates  must  be  further  prepared 
under  the  corresponding  standards. 
Each  package  of  DACs  must  bear  a  label 
showing  the  information  in  3.4. 
Multiple  containers  of  DACs  must  be 

numbered  sequentially  (1  of 2  of 

,  etc.). 

3.3  Items 

Subject  to  the  standards  applicable  to 
the  rate  claimed,  items  to  be  distributed 
with  the  DACs  must  be  placed  in  full 
cartons  or  prepared  in  packages  placed 
in  sacks  or  on  pallets;  a  label  bearing  the 
content  description  information  in  3.4 
must  be  affixed  to  each  carton,  package, 
or  pallet.  Containers  of  items  (including 
those  on  pallets)  must  not  weigh  more 
than  40  pounds  each. 


3.4  Label  Information 

Sacks,  cartons,  or  pallets  of  DAC  mail 
must  be  labeled  under  the  preparation 
standards  applicable  to  the  rate  claimed. 
Subject  to  3.2  or  3.3.  another  label  must 
be  affixed  to  each  carton,  package,  or 
pallet  to  provide  this  information: 

a.  Delivery  post  office  name  and  5-digit  ZIP 
Code  delivery  area. 

b.  Titla.  brand  name,  or  other  description 
of  the  items. 

c.  Name  and  telephone  number  of  the 
mailer  or  representative. 

d.  Number  of  cards  in  the  package,  or  items 
in  the  carton  (or  package),  as  applicable. 

e.  Instructions  to  open  and  distribute  either 
the  D.\Cs  with  matching  items  or  the  items 
with  matching  DACs,  as  appropriate. 

3.5  Bound  Printed  Matter 

Bound  printed  matter  distributed  with 
DACs  must  be  deposited  at  the 
acceptance  point  specified  by  the 
postmaster.  Local  zone  rates  are 
available  subject  to  G030. 

3.6  Mailing  Statement      - 

The  mailer  must  complete  and 
provide  the  appropriate  mailing 
statement  with  each  mailing. 

3.7  Available  Rates 

Mailings  prepared  with  DACs  are  not 
eligible  for  any  automation  rate,  but  may 
qualify'  for  carrier  route  or  walk- 
sequence  rates  subject  to  the  applicable 
standards. 

4.0  DISPOSITION  OF  EXCESS  OR 
UNDELIVERABLE  MATERIAL 

4.1  Mailer  Request 

If  requested  by  the  mailer  in  the  letter 
required  under  3.1.  the  delivery  office 
notifies  the  mailer  (or  representative)  of 
excess  or  undeliverable  material,  as 
follows; 

a.  In  case  of  excess  DACs.  additional  items 
must  be  supplied  to  the  delivery  office 
within  15  days  or  the  excess  DACs  are 
returned  to  the  mailer  at  the  third-class 
single-piece  rate. 

b.  In  case  of  excess  or  undeliverable  items, 
they  are  returned  to  (or  picked  up  by)  the 
mailer  or  disposed  of  as  waste  by  the  USPS, 
based  on  the  mailer's  instructions.  If  the 
mailer  picks  up  any  excess  or  undeliverable 
items,  there  is  no  charge  if  the  mailer  does 

so  within  15  days  of  being  notified.  After  that 
time,  the  material  is  returned  to  the  mailer 
with  postage  due  at  the  applicable  single- 
piece  rate. 

c.  DACs  with  incorrect,  nonexistent,  or 
otherwise  undeliverable  addresses,  which  are 
not  handled  under  the  standards  in  FOlO,  but 
are  corrected  or  endorsed  to  show  why  they 
are  undeliverable,  placed  in  an  envelope,  and 
returned  "postage  due"  to  the  mailer. 

4.2  No  Request 

If  the  mailer  has  not  requested 
notification  of  excess  or  undeliverable 


DACs  or  items,  such  material  is 
disposed  of  as  waste  by  the  USPS. 

5.0    POSTAGE 

Postage  is  computed  based  on  the 
combined  weight  of  the  item  and  the 
accompanying  DAC.  In  addition, 
postage  for: 

a.  Second-class  flats  must  be  prepaid  and 
show  a  notice  of  entry  in  the  upper  right 
corner  of  the  DAC. 

b.  Third-class  flats  and  samples  must  be 
paid  by  permit  imprint,  which  appears  on 
each  D.\C.  Postage  is  computed  at  the 
applicable  nonletter  rates. 

c.  Bound  printed  matter  must  be  paid  by 
permit  imprint,  which  appears  on  each  DAC. 

d.  Excess  or  undeliverable  cards  is 
computed  at  the  applicable  single-piece 
third-  or  fourth-class  rate  and  collected  upon 
their  return  to  the  mailer.  The  total  amount 
due  for  the  cards  includes  both  the  return 
postage  and  the  applicable  address-correction 
fee  for  each  DAC. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[PR  Doc.  94-8445  Filed  4-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  94-23;  Notice  1] 

RIN  2127-AE97 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  an 
amendment  to  the  Federal  motor  vehicle 
safety  standard  on  lighting  that  would 
relieve  design  restrictions  that  may 
inadvertently  prevent  the 
implementation  of  certain  new- 
technology  light  sources  in  signal 
lamps.  These  are  light  emitting  diodes 
(LEDs)  and  miniature  halogen  bulbs. 
This  action  responds  in  part  to  a 
petition  for  rulemaking  from  Hewlett- 
Packard,  a  manufacturer  of  LEDs. 
NHTSA  also  seeks  comment  on 
performance  requirements  that  would 
be  appropriate  for  long  and  short  arc 
discharge  bulb  systems  so  that  Standard 
No.  108  can  be  amended  in  a  manner 
that  does  not  inhibit  their  introduction 
on  motor  vehicles. 
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DATES:  The  comment  closing  date  for 
the  proposal  is  June  7,  1994.  The 
proposed  effective  date  for  the  final  rule 
is  30  days  after  its  publication  in  the 
Federal  Register.  Any  request  for  an 
extension  of  time  to  comment  must  be 
received  not  later  than  10  days  before 
the  published  expiration  date  of  the 
comment  period. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking  (202-366-5280). 
SUPPLEMENTARY  INFORMATION:  The 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  Lamps, 
Refiectiv:;  Devices  and  Associated 
Equipment,  for  signal  lamps  are  based 
upon  SAE  Standards  and  Recommended 
Practices  that  were  developed  to 
accommodate  incandescent  bulbs,  i.e., 
those  with  filaments.  Four  new 
technologies  have  arisen  that  are  being 
or  will  be  used  in  signal  lamps  subject 
to  Standard  No.  108.  These  new  signal 
lamp  technologies  are  light-emitting 
diodes  (LEDs),  miniature  halogen  bulbs, 
long  arc  discharge  bulb  systems  (e.g., 
neon  and  other  gas  filled  tubular  lamps), 
and  short  arc  discharge  bulb  systems.  It 
is  likely  that  the  latter  will  be  used  in 
headlamps,  too.  In  some  instances,  the 
specifications  of  Standard  No.  108  have 
created  ambiguities  and  inconsistencies 
with  the  design  and  method  of 
performance  of  the  new  technologies. 
NHTSA  seeks  to  resolve  these  through 
rulemaking  that  would  amend  Standard 
No.  108  to  adopt  equivalent 
performance  specifications  for  the  new 
light  source  technologies  as  used  in 
signal  lamps  and  headlamps.  This 
notice  is  a  response,  also,  to  a  petition 
for  rulemaking  to  amend  Standard  No. 
108  in  a  manner  to  accommodate  LEDs, 
submitted  by  Hewlett-Packard 
Corporation.  The  technologies, 
associated  problems,  and  suggested 
resolutions  are  discussed  below. 

I.  LEDs  and  Miniature  Halogen  Bulbs 

The  advent  of  the  center  high 
mounted  stop  lamp  (CHMSL)  in  1985 
has  resulted  in  some  creative  solutions 
of  the  problem  of  integration  of  the  lamp 
into  the  overall  vehicle  design.  To 
reduce  the  size  and  obtrusiveness  of  the 
lamp  while  maintaining  the  photometric 
conformance  called  for  by  the  standard, 
manufacturers  began  to  resort  to  smaller 
light  sources.  For  e.xample,  the  198B 
Chevrolet  Corvette  used  a  low  profile 
lamp  incorporating  four  miniature 


halogen  bulbs  7.5  mm  in  diameter  and 
25  mm  long.  Other  CHMSLs  have  used 
similar  bulbs  since.  LEDs  appeared  as 
CHMSL  light  sources  shortly  after  the 
first  miniature  halogen  bulbs.  Typically, 
a  single  LED  is  6  mm  in  diameter  and 
less  than  25  mm  long.  Because  Standard 
No.  108  contains  no  light  source 
specifications  for  CHMSLs.  LEDs  and 
miniature  light  sources  were 
permissible. 

However,  certain  terminology  of 
Standard  No.  108  is  not  entirely 
appropriate  for  the  new  technologies. 
For  example,  paragraph  S5. 1.1.27(a)(5) 
still  contains  the  original  requirement 
that  the  CHMSL  "shall  provide  for 
convenient  replacement  of  the  bulb 
without  the  use  of  special  tools."  Since 
an  LED  is  not  a  "bulb,"  a  more 
appropriate  phrase  would  be  "light 
source(s)"  as  a  substitute  for  "bulb." 
Accordingly.  NHTSA  is  proposing  this 
modification  for  both  subparagraphs 
(a)(5)  and  (b)(5). 

Manufacturers  have  been  puzzled  by 
the  status  of  LEDs  and  miniature  bulbs 
under  Standard  No.  108's  requirements. 
Since  August  1990,  NHTSA  has 
provided  six  interpretations  to  Hella 
AG,  Stanley  Electric  Co.  Ltd.,  Koito  Mfg. 
Co.  Ltd.,  and  Valeo  of  France.  In  view 
of  these  interpretations,  NHTSA  has 
concluded  that  ameliorative  rulemaking 
is  desirable. 

In  the  first  of  these  letters,  dated 
August  22,  1990,  NHTSA  responded  to 
Hella's  desire  to  use  miniature  bulbs  in 
a  lamp  that  was  the  size  of  a 
conventional  lamp  with  one  Ughted 
section.  Hella  asked  how  the 
requirements  for  multiple  compartment 
lamps  were  to  be  met  when  more  than 
three  light  sources  were  provided.  Hella 
appeared  to  assume  that  Standard  No. 
108  is  to  be  interpreted  in  a  manner  that 
equates  the  number  of  lighted  sections 
specified  in  Figure  lb  (one,  two,  or  three 
sections)  with  the  number  of  bulbs 
providing  the  fight.  NHTSA  implicitly 
agreed  with  Hella's  assumption,  but 
"concluded  that  any  device  that 
contains  more  than  three  lighted 
sections  need  only  comply  with  the 
requirements  prescribed  for  three 
lighted  sections."  NHTSA  confirmed 
this  interpretation  to  Valeo  on  )uly  7, 
1992. 

On  August  29,  1990,  NHTS.^ 
responded  to  a  request  from  Stanley  for 
an  interpretation  regarding  a  lamp  with 
three  light  sources.  Stanley's  letter 
seemed  to  assume  that  requirements  for 
three  lighted  sections  were  to  be  met, 
but  the  lamp  consisted  of  a 
compartment  in  which  all  three  bulbs 
contributed  to  the  illumination  of  the 
lens,  without  interruption  by  a  divider 
or  other  light-directing  feature.  NHTSA 


advised  that  this  was  a  lamp  with  a 
single  lighted  section,  even  though  it 
contained  three  light  sources. 

Late  in  1990,  Koito  requested  an 
interpretation  with  respect  to 
procedures  for  photometric 
measurements  of  a  CHMSL  with  LEDs. 
It  pointed  out  that  LEDs  decrease  in 
photometric  output  after  they  are 
activated  such  that  after  20  minutes,  the 
output  is  only  slightly  more  than  60  per 
cent  of  its  original  output.  On  December 
17.  1990.  NHTSA  advised  that  the 
CHMSL  should  conform  upon  each 
application  of  the  brake  pedal, 
regardless  of  the  length  of  the  previous 
brake  application  and  the  interval 
between  brake  applications.  When 
Stanley  reported  that  it  would  energize 
a  LED  CHMSL  for  5  minutes  before 
testing,  NHTSA  replied  on  December  1, 
1992,  that  this  was  unnecessarily  severe. 

In  1993,  Stanley  asked  for  an 
interpretation  of  a  design  in  which  a 
panel  of  LEDs  was  fianked  by  two 
incandescent  bulbs.  NHTSA  advised  on 
April  23.  1993,  that  the  requirements  for 
three  lighted  sections  would  apply 
when  the  panel  was  operated  alone,  or 
in  conjunction  with  one  or  both  of  the 
incandescent  bulbs. 

NHTSA  has  also  been  asked  about  the 
appropriateness  of  followring  for 
compliance  purposes  SAE 
Recommended  Practice  J 1889  JUN88. 
L.E.D.  Lighting  Devices,  now  revised  as 
of  OCT93.  The  agency  has  replied  that 
this  would  be  inappropriate  because  the 
SAE  J 1889  is  not  incorporated  by 
reference  into  Standard  No.  108. 

In  addition  to  allowing  the  use  of 
lamps  of  smaller  size.  LEDs  offer 
substantial  power  efficiency  over 
filament  lamps,  thus  reducing  the 
amount  of  wire  in  the  lighting  circuits. 
The  major  impediment  to  introducing 
new  technology  for  signal  lamps  is  that 
Standard  No.  l'08's  SAE  specifications 
for  signal  lamps  reference  SAE 
Technical  Reports.  Since  those  Reports 
are  based  upon  filament-type  light 
sources  and  the  expectation  that  only 
one  light  source  is  needed  for  a  viable 
lamp,  they  are  inappropriate  as  a  basis 
for  requirements  for  light  sources  such 
as  LEDs  and  miniature  bulbs  where 
many  are  necessary  in  a  lamp.  As 
indicated  above  in  the  discussion  of 
past  interpretations,  the  performance  of 
a  single  incandescent  bulb  can  bo 
matched  by  a  cluster  of  LEDs  or 
miniature  bulbs.  However,  the  standard 
appears  to  equate  lighted  sections  of 
lamps  with  single  light  sources. 
Therefore,  in  designing  a  signal  lamp  to 
use  LEDs  or  miniature  light  sources 
which  typically  need  more  than  three 
each  to  achieve  sufficient  intensity,  the 
manufacturer  must  design  to  the  "three 
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or  more"  compartment  requirement, 
even  though  the  lamp  may  be  the  size 
of  a  single  fiHb  (compartment)  lamp,  or 
even  smaller.  This  can  result  in  a  lamp 
that  is  larger  (and  more  costly)  than  is 
necessary  for  safety. 

SAE  J1889  addresses  this  problem. 
Paragraph  4.1.5.1  notes  that  LED  arrays 
"typically  cannot  be  defined  in  teinns  of 
lighted  sections  like  those  in 
incandescent  lighting  devices  with 
multiple  bulb  compartments."  What 
SAE  J1889  does  is  to  divide  the  LED- 
equipped  lamp  into  equivalent  lighted 
sections  in  terms  of  its  maximum 
projected  linear  dimension.  A 
dimension  of  150  mm  or  less  becomes 
the  equivalent  of  a  single  lighted 
section.  151  mm  to  300  mm,  the 
equivalent  of  two,  and  anything  greater 
than  300  mm.  the  equivalent  of  three. 
There  appears  to  be  no  technical  reason 
why  this  concept  cannot  be  applied  to 
miniature  halogen  bulbs  as  well.  Thus. 
NHTSA's  adoption  of  the  SAE 
specification  would  appear  to  relieve  an 
unintended  design  restriction. 

While  NHTSA  was  deliberating  this 
matter.  Hewlett-Packard,  a  manufacturer 
of  LEDs.  petitioned  the  agency  for 
rulemaking  to  amend  Standard  No.  108 
in  a  manner  that  would  accommodate 
-LEDs  but  in  a  substantially  different 
way  than  the  SAE.  The  petition  argued 
that  section  4.1.5.1  of  SAE  J1889  is  far 
too  limiting  boia  standpoints  of  cost 
and  styling.  Under  this  section.  LED- 
equipped  lighting  devices  are 
considered  to  have  more  than  one 
lighted  section  if  either  the  maximum 
horizontal  or  vertical  lighted  linear 
dimensions  exceeds  150  mm.  Instead, 
Hewlett-Packard  would  adopt 
exceptions  to  the  SAE  specifications 
incorporated  by  reference  in  Standard 
No.  108  for  signal  lamps  that  use  LED 
light  sources.  New  language  would 
clarify  multiple  compartment 
specifications  for  LED-equipped  lamps. 
With  respect  to  the  number  of  lighted 
sections  in  such  lamps,  the  petition 
suggested  the  following  language: 

Photometric  requirements  specified  in  SAE 
technical  rejxjrts  which  are  based  on  the 
number  of  lighted  sections  shall  exempt  IJID 
lighting  devices  from  considerations  as 
multiple  compartment  lamps  because  of  the 
number  of  light  sources  employed  in  the 
design.  Instead,  all  LED  lighting  devices  shall 
meet  the  intensity  speciHcations  for  single 
compartment  lamps  provided:  (a)  The  LED 
lamp  is  designed  such  that  the  maximum 
horizontal  or  vertical  distance  between  the 
apparent  optical  centers  of  the  closest 
adjacent  LEDs  within  a  lighted  section  of  the 
lamp  is  no  greater  than  2.0  cm,  (b)  if  there 
is  more  than  one  lighted  section,  there  shall 
be  no  more  than  2.0  cm  from  the  edge  of  the 
closest  adjacent  lighted  sections. 


Hewlett-Packard's  r.itionale  for  this 
language  was: 

S.\E's  higher  intensity  requirements  for 
multiple  compartment  lighting  devices  stems 
frcmi  th«  fHCt  that  the  apparent  "brightness" 
of  any  light  emitting  area  is  not  solely 
dependent  on  the  intensity  measured,  but 
aUo  the  area  of  the  emitter.  Any  two  light 
sources  can  exhibit  the  same  intensity 
measurement,  while  the  source  with  the 
smaller  light  emitting  area  will  appear 
brighter  to  the  human  eye.  This  is  due  to  the 
nature  of  the  human  eye's  perception  of  light, 
and  is  frequently  taken  into  account  in  the 
design  of  'sterance  matched"  displays  in  the 
infonuation  display  industry'.  This  effect  is 
also  demonstrated  by  the  response  of 
consu-Tiers  who  mention  that  LED  high 
mount  stop  lamps  are  very  bright,  when  in 
fact  they  are  designed  to  meet  the  same 
intensi^'  requirements  as  incandescent  high 
mount  »top  lamps.  The  difference  is  in  the 
light  ennitting  area.  The  smaller  the  light 
emitting  area  for  a  given  intensity,  the 
brighter  the  appearance  to  the  human  eye. 

With  this  in  mind,  the  proposed  change  to 
FMVSS  571.108  will  guarantee  that  at  least 
a  miniiBum  level  of  brightness,  or  sterance. 
will  be  maintained  regardless  of  the  length, 
area,  or  shape  of  the  lighting  device.  This 
will  allow  lighting  designers  to  fully  realize 
all  of  the  benefits  of  styling  and  flexibility  of 
LED  lighting  and  provide  a  conspicuous  and 
understandable  signal  device  whether  it  he  in 
tail.  stop,  or  turn  mode. 

NHTSA  believes  that  a  responsive 
amendment  to  Standard  No.  108  must 
take  into  consideration  the  views  of 
both  SAE  11889  and  Hewlett-Packard, 
whether  the  amendment  be  based  on 
either,  or  both,  or  some  third  way. 
Therefore,  the  agency  invites  comment 
on  the  appropriateness  of  the  SAE  and 
Hewlett-Packard  viewpoints  for 
resolving  the  apparent  design 
restrictions  as  they  relate  to  LEDs  and 
other  miniature  light  sources. 

As  noted  also  in  the  interpretations, 
the  luminous  flux  of  I-t?n  light  sources, 
unlike  filament  light  sources,  drops 
rapidly  as  their  temperature  increases. 
NHTSA  stated  that  photometric 
confoitnance  should  be  judged 
immediately  upon  application  of  the 
LED  signal  lamp.  Left  unstated,  but 
Implied,  is  that  conformance  should  be 
demonstrated  at  any  temperature  in  the 
motoring  environment. 

Paragraphs  3.1.5.2  and  3.1.5.3  of  SAE 
J1889.  respectively,  state  a  temperature 
condition  for  testing  to  photometric 
maxima  and  minima.  For  measurements 
to  the  maximum  requirements,  the  test 
device,  imenergized.  is  stabilized  at  the 
laboratory's  ambient  temperature,  23+/5 
degrees  C.  It  is  then  energized  and  the 
maximum  values  within  60  seconds  of 
the  initial  "on"  time  are  recorded.  For 
measurements  to  the  minimum 
requirements,  the  device  is  also 
stabilized  within  the  same  temperature 


range  but  in  an  energized  condition 
until  either  heat  buildup  saturation  has 
occurred,  or  30  minutes  has  elapsed, 
whichever  first  occurs.  Measurements 
are  then  taken  of  the  already  energized 
lamp.  Although  this  demonstration 
procedure  is  clear,  it  does  not  replicate 
the  environment  in  which  real  lamps 
must  produce  correct  signals  for  the 
transmission  of  safety  information. 
However,  it  may  be  the  only  practicable 
demonstration  procedure  given  the 
characteristics  in  use  of  LEDs.  The 
question  for  NHTSA  is  whether  it 
should  adopt  a  procedure  that  does  not 
directly  correlate  to  the  real  world  use 
of  a  lamp  with  l£Ds. 

NHTSA  has  decided  not  to  propose 
the  adoption  of  paragraphs  3.1.5.2  and 
3.1.5.3  in  the  hope  that  industry  will 
adopt  a  more  representative  procedure. 
Arguably,  the  point  in  time  at  which  it 
is  most  important  that  a  signal  lamp 
convey  its  message  is  upon  its 
activation.  Further,  NHTSA  believes 
that  activation  of  a  stop  signal  is  likely 
to  be  momentary  in  nature,  that  is  to 
say,  less  than  a  minute  per  brake 
application,  and  that  of  a  turn  signal, 
less  than  two  minutes.  NHTSA  is 
concerned,  however,  about  the  effect  of 
photometric  degradation  upon  hazard 
warning  signals  and  other  signal  lamps 
that  remain  energized  for  long  periods. 
Hazard  warning  Tamps  are  frequently 
operated  for  extended  periods  of  time, 
some  State  laws  requiring  their  use  to 
indicate  vehicles  moving  at  speeds  less 
than  40  mph.  Of  course,  they  are  used 
to  indicate  as  well  the  presence  of  a 
vehicle  which  may  have  been  disabled 
in  the  roadway  or  adjacent  to  it.  NHTSA 
has  tentatively  concluded  that,  imtil 
there  is  further  rulemaking  on  the 
subject,  LED-equipped  lamps  (other 
than  those  used  for  hazard  warning 
signals)  and  those  required  to  be 
energized  during  headlamp  use  are  to  be 
tested  for  photometries  in  the  same 
manner  as  conventional  ones,  that  is  to 
say.  at  ambient  laboratory  temperature 
and  upon  activation  of  the  signal.  With 
respect  to  LEDs  used  to  provide  the 
hazard  warning  signal,  NHTSA  is 
following  the  procedure  of  J1889  and 
proposing  that  such  lamps  meet 
photometric  requirements  of  the  SAE 
standards  on  turn  signals  that  are 
incorporated  by  reference  in  Standard 
No.  108  when  the  lamp  Is  stabilized  at 
23+/  -  5  degrees  C  and  allowed  to 
operate  continuously  imtil  either  the 
internal  heat  buildup  has  stabilized  or 
for  30  minutes,  whichever  occurs  first. 

n.  Long  and  Short  Arc  Discharge 
Systems 

Long  and  short  arc  discharge  light 
sources  will  soon  become  part  of  the 
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design  of  future  lighting  systems.  Long 
arc  light  sources,  such  as  neon  tubes, 
appear  to  be  intended  for  signal  lamp 
use.  initially  as  a  CHMSL  that  will 
surround  the  rear  window  glazing  or  be 
within  it.  These  sources  are  permitted 
because  Standard  No.  108  does  not 
specify  requirements  for  signal  light 
sources.-Short  arc  light  sources  will  be 
used  initially  in  headlamp  systems,  and 
NHTSA  anticipates  their  eventual  use  in 
signal  lamps. 

Arc  light  sources  do  not  operate  at 
voltages  specified  in  Standard  No.  108 
for  comphance  testing,  those  normally 
found  on  contemporary  vehicles.  This 
incompatibility  with  Standard  No.  108 
must  be  rosolvod  before  arc  light  sources 
are  introduced  on  motor  vehicles. 

Specifically,  long  arcs  operate  at  a 
hundred  volts  or  more,  depending  on 
the  arc  length  and  the  gas  employed.  For 
battery-powered  lamps,  such  as  those  on 
motor  vehicles,  this  means  that  the 
lamps  must  have  electronic  ballasts  that 
provide  electric  power  in  accordance 
with  the  needs  of  the  lamp.  There  is  no 
standardized  manner  in  which  to  test 
the  light  sources,  absent  the  ballasts. 
Thus,  to  establish  a  compliance  test  for 
lamps  using  long  arcs  will  be  difficult, 
if  not  impossible. 

Some  time  ago.  NHTSA  amended 
Standard  No.  108  to  adopt  specifications 
for  integral  beam  headlamps.  Short  arcs 
(including  their  ballast  systems)  are 
permissible  non-replaceable  light 
sources  for  this  type  of  headiighting 
system.  For  short  arc  lamps,  the  light 
source,  and  its  necessary  electru.nic 
ballast  and  high  voltage  wiring  are  an 
integral  part  of  the  headlamp  as.sembly, 
and  the  lamp  can  be  tested  for 
photometries  at  the  12.8  volts  specified 
by  the  Standard.  However,  this  is  the 
only  part  of  Standard  No.  108  that  has 
been  developed  and  promulgated  with 
short  arc-type  hghting  in  mind.  To 
allow  short  arcs  for  other  lamp 
applications,  NHTSA  believes  that 
industry  ipust  codify  interchangeability 
taking  in'o  account  the  desire  of  the 
industry  to  have  replaceable  balla.sts. 
The  SAE  appears  to  be  close  to 
beginning  this  effort,  as  it  is  nearing 
completion  of  a  Recommended  Practice 
for  use  of  short  arc  light  sources  on 
motor  vehicles. 

With  the  thought  of  developing 
appropriate  amendments  to  Standard 
No.  108  to  facilitate  the  introduction  of 
long  and  short  arc  discharge  technology, 
NHTSA  would  Uke  to  have  comments 
on  the  following: 

A.  Identification  of  the  performance 
requirements  and/or  test  procedures 
specified,  or  incorporated  by  reference, 
in  Standard  No.  108  that  should  be 
modified  to  accommodate  the 


installation  of  arc  discharge  light 
sources  in  lamps  required  by  the 
standard. 

B.  Specification  of  the  performance 
requirements  and/or  test  procedures 
that  should  be  added  to  Standard  No. 
108  to  accommodate  the  installation  of 
arc  discharge  light  sources  while 
maintaining  the  present  level  of  safety 
achieved  by  incandescent  filament  light 
sources. 

C.  Identification  of  any  special 
considerations  that  should  be  made  to 
accommodate  the  concept  of  a  single 
light  source  whose  light  is  distributed  to 
the  vehicle's  lamps  by  lamp  pipes,  and 
an  opinion  as  to  whether  it  is  premature 
to  consider  regulation  of  this  concept. 

D.  An  opinion  of  when  Standard  No. 
108  should  be  amended  to 
accommodate  the  use  of  arc  light 
sources  in  production  motor  vehicles. 

Proposed  Effective  Date 

Because  the  proposed  amendments 
would  not  impose  any  additional 
burden  and  are  intended  to  clarify 
application  of  existing  requirements,  it 
is  hereby  tentatively  found  that  an 
effective  date  earlier  than  180  days  after 
issuance  of  the  final  rule  would  be  in 
the  public  interest.  The  final  rule  would 
be  effective  30  days  after  its  publication 
in  the  Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Office  of  Management  and  Budget 
has  informed  NHTSA  that  it  will  not 
re\iew  this  rulemaking  action  under 
Executive  Order  12866.  It  has  been 
determined  that  the  rulemaking  action 
is  not  significant  under  Department  of 
Transportation  regulator^'  policies  and 
procedures.  The  effect  of  the  rulemaking 
action  would  be  to  adopt  terminology 
more  suitable  to  new  technologies,  and 
would  not  impose  any  additional 
burden  upon  any  person.  Impacts  of  the 
proposal  would,  therefore,  be  so 
minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  1  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle  and 
lighting  equipment  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 


affected  as  the  price  of  new  motor 
vehicles  should  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Poficy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment 
as  it  does  not  affect  the  present  inethod 
of  manufacturing  motor  vehicle  lighting 
equipment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safely 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  and 
questions  presented.  It  is  requested  but 
not  required  that  10  copies  be 
submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-p>age  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  priman," 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
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information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
infonnation  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  dot.kct 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  hjjther 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspectioa 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
superx-isor  will  return  the  postcard  by 
mail 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  pari  .571  he 
amended  as  follows: 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392.  1401.  140  l. 
1407;  delegation  of  authority  at  49  CFR  1  50. 

2.  Section  571.108  would  be  amended 
by  revising  paragraphs  85. 1.1. 27(a)(5) 
and  S5. 1.1. 2 7(b)(5),  and  by  adding 
paragraphs  35. 1.1.33  and  S5.1.1.34  to 
read  as  follows: 

§  571 . 1 08    Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  EquipfnenL 

•  •         •         •         • 

S5. 1.1.27(a)  *   •   • 

(5)  Shall  provide  for  convenient 
replacement  of  the  light  source(s) 
without  special  tools. 

•  •        •        •        • 

0))*  •  • 


(5)  Shall  provide  for  convenient 
replacement  of  the  light  source(s) 
without  special  tools. 

•  •  *  m  •  _ 

S5.1.3.33     Instead  of  being  designed 
to  conform  to  photometric  requirements 
based  an  the  number  of  lighted  sections 
(compartments),  each  stop  lamp  and 
turn  signal  lamp  that  is  equipped  with 
light-emitting  diodes  or  other  miniature 
light  sources  where  more  than  one  light 
source  is  necessary  for  achieving 
photometric  compliance  shall  be 
designed  to  conform  to  photometric 
requirements  based  on  the  dimension  of 
the  function  of  the  lamp  that  is  tested. 
The  equivaltiit  of  one  lighted  section  is 
a  m.aximuj-.i  horizontal  or  vertical  linear 
dim.ension  of  the  effective  projected 
luminous  lens  area  that  is  less  than  150 
mm:  of  two  lighted  sections.  150  mm- 
300  mi-B;  and  of  three  lighted  sections, 
more  ti)an  300  mm. 

Or 

Sj.1.1.33     Instead  of  being  designed 
to  conform  to  photometric  requirements 
based  OBi  the  number  of  lighted  sections 
(compartJnentb),  each  stop  lamp  and 
turn  signal  lamp  that  is  equipped  with 
light-emitting  diodes  or  other  miniature 
light  sources  where  more  than  one  light 
source  \s  necessary  for  achieving 
phutonletric  compliance  with  this 
standard  shall  be  considered  to  be  a 
single  compartment  provided  that  the 
lamp  is  designed  such  tht't  the 
ma.ximum  horizontal  cr  vertical 
distance  between  the  apparent  optical 
centers  of  the  closest  adjacent  liaht 
sources  v\ithin  a  lighted  section  of  the 
lamp  is  not  greater  than  2.0  cm.  an.i  that 
if  there  is  more  than  one  lighted  section, 
there  shall  be  not  more  than  2.0  cm 
between  the  edge  of  the  closest  adjacent 
lighted  section  and  the  apparent  optical 
center 


S5. 1.1.34     Each  lamp  that  provides  a 
hazard  warning  signal,  and,  if  equipped 
with  hght-emitting  diodes,  each  tail, 
license  plate,  side  marker,  backup, 
identification,  clearance,  and  parking 
lamp,  shall  be  designed  to  conform  to 
the  photometric  requirements 
appropriate  for  its  type  when  the  lamp 
is  stabilized  at  23-«-/  -  5  degrees  C  and 
allowed  to  operate  continuously  until 
either  the  internal  heat  buildup  has 
stabilized  or  for  30  minutes,  whichever 
occurs  first. 

Issued  on:  April  4.  1994 
Barry  Ftlrice, 

Associate  Administrator  for  Rulemaking, 
(FR  Doc.  94-8347  Filed  4-7-94;  8  45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Reopening  of  the  Public  Comment 
Period  on  Proposed  Endangered 
Status  for  the  California  Red-legged 
Frog  (Rana  Aurora  Draytonii) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  Rule;  Notice  of  Public 

Hearing  and  Reopening  of  Public 

Comment  Period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  (Act),  gives  notice  that  a 
public  hearing  will  be  held  on  the 
proposed  endangered  status  for  the 
California  red-legged  frog  [Rana  aurora 
drayionii].  The  hearing  will  allow  all 
interested  parties  to  submit  oral  or 
wTitten  comments  on  the  proposal.  In 
addition,  the  Service  reopens  the  public 
comment  period  from  April  8,  1994  to 
May  27,  1994. 

DATES:  The  public  hearing  will  be  held 
from  6  p.m.  to  8  p  m.  on  Thursday,  May 
12,  1994.  in  Sacj-amento.  California. 
Comments  from  all  interested  parties 
must  be  re<:eivcd  by  May  27,  1994.  Any 
comments  received  after  the  closing 
data  mf>y  not  be  considered  in  the  final 
decision  on  this  proposal. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Radisson  Hotel,  500  Leisure 
Lane,  Sacramento,  California.  Written 
comments  and  materials  should  be  sent 
directly  to  the  Acting  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Sacramento  Field  Office,  2800  Cottage 
Way,  room  R-1803,  Sacramento, 
California  95825-184B.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  J.  Miller,  Sacramento  Field  Office, 
at  the  above  address  (telephone  (916) 
967-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  historical  range  of  the  California 
red-legged  frog  extended  from  the 
vicinity  of  Point  Reyes  National 
Seashore,  Marin  County.  California, 
coastally  and  from  the  vicinity  of 
Redding,  Shasta  County,  California, 
inland  southward  to  northwestern  Baja 
California,  Mexico.  Today,  the 
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California  red-logged  frog  is  found 
primarily  in  wetlands  and  streams  in 
coastal  drainages  of  central  California.  It 
has  bren  extirpated  from  75  percent  of 
its  former  range.  Seventy-seven  percent 
of  remaining  subpopulations  currently 
are  threatened  by  one  or  more  factors, 
including:  (1)  Introduction  of  e.xotic 
predators  and  competitors,  (2)  urban 
encroachment,  (3)  construction  of  large 
and  small  reservoirs,  water  diversions 
and  well  development,  (4)  flood  control 
maintenance,  [3]  grazing,  and  (6)  timb-;r 
harvest.  Only  44  drainag'^s.  with  the 
majority  being  in  Monterey,  S.inta 
Barbar,!,  a'ifl  San  Luis  Obispo  Counties, 
cuiTfr.ily  provide  habitat  free  from  the 
above  t^i>-tats.  Fragmentation  of  habit.if. 
however,  renders  these  siibpopulitinns 
v^alnerable  to  random  extinction 
(i,tochasfic)  events.  Only  three  areas 
currently  support  over  350  adults.  A 
rule  proposing  to  list  the  California  red- 
legged  frog  as  an  endangered  species 
was  published  in  the  Federal  Register 
(59  PR  4885)  on  Frbniarv  2.  1994. 


Subsection  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  et  seq.],  requires 
that  a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  The 
Service  received  6  written  requests  for 
a  public  hearing  from  various  agencies, 
organizations,  and  individuals.  As  a 
result,  the  Service  has  scheduled  a 
public  hearing  for  May  12, 1994,  from 
6  p.m.  to  8  p.m.  at  Sacramento, 
California. 

Parties  wishing  to  make  statements  for 
the  record  should  bring  a  copy  of  their 
statemf'nls  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  presmt  at  the 
hearing  nere.ssitates  such  a  limitation. 
The'-e  are,  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  uhe 
.Service.  The  comment  period  closes  on 
May  27,  1994.  Written  comments  should 
be  submitted  to  the  Service  in  the 
ADDRESSES  section. 


Author 

The  primary  author  of  this  notice  is 
Ms.  Karen  J.  Miller,  Sacramento  Field 
Office,  at  the  above  address. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  {16  U.S.C. 
1361-1407;  16  U.S.C. 1531-1543;  16 
U.S.C.  4201-4245;  Pub.  L  99-625,  100 
Stat.  3500;  unless  otherwise  noted.) 

List  of  Subject  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  April  4.  1904. 

Don  Weathers. 

Act,:ig  Rpgional Director.  Fpgicn  1,  L'.S.  F:-h 
anri  \Mldhfe  Service. 

Notic  e  of  Public  Hearing  on  Proposed 
E.ndaneered  Status  for  the  California  red- 
Ifiggfd  frog  {Fiona  aurora  draytcnii). 
IFR  Dec.  94-8417  Filed  4-7-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
connnnittee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Elkhom  Slough  Watershed,  Monterey 
and  San  Benito  Counties,  CA 

AGENCY:  Soil  Conservation  Service, 
USD  A. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2){c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Elkhom  Slough  Watershed  Project, 
Monterey  and  San  Benito  Counties. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  C.  Wyman,  Acting  State 
Conservationist,  Soil  Conservation 
Service,  2121-C  Second  Street.  Davis, 
CA  95616,  telephone  (916)  757-8200. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Henry  C.  Wyman,  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  watershed 
protection  to  reduce  non-point  source 
pollution  in  Elkhom  and  Moro  Cojo 
Sloughs.  The  plan  proposes 
establishment  of  a  technical  assistance 
team  to  work  with  growers  and 
landowners  on  the  development  of 
practices  to  reduce  erosion,  sediment 
yield,  and  pesticide  transport  from  land 
in  the  drainage  basin  above  the  two 
sloughs.  The  plan  envisions  treating 


approximately  5,390  acres  of  cropland 
over  a  period  of  about  8  years. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Henry  C.  Wyman. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  E)Cecutive  Order  12372.  which  requires 
interRovemmental  consultation  with  State 
and  focal  officials.) 

Dated;  March  29.  1994. 
M.J.  Collins. 

Assistant  State  Consen'otionist. 
[PR  Doc,  94-8397  Filed  4-7-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  13-94] 

Foreign-Trade  Zone  9 — Honolulu,  HI; 
Request  for  Manufacturing  Authority, 
Pacific  Allied  Products  (Plastic 
Containers) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Department  of 
Business,  Economic  Development  & 
Tourism  of  the  State  of  Hawaii,  grantee 
of  FTZ  9,  requesting  authority  on  behalf 
of  Pacific  Allied  Products,  Ltd.,  to 
manufacture  plastic  food/beverage 
containers  under  zone  procedures 
within  FTZ  9,  which  includes  a  general- 
purpose  site  at  the  Campbell  Industrial 
Park.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
forinally  filed  on  March  25.  1994. 

Pacific  Allied  operates  a 
manufacturing  facility  at  the  Campbell 
Industrial  Park  site.  The  facility  (10 


employees)  is  used  to  produce 
recyclable  plastic  containers  for  food 
and  beverage  products.  The  primary 
inputs  are  generally  sourced  abroad, 
including  polyethylene  terythalate  (HTS 
3907.60.0010,  duty  rate  9%+3.1/kilo) 
and  high  density  polyethylene  (HTS 
3901.20.0000.  duty  rate  12.5%).  The 
finished  containers  produced  under 
zone  proceduies  would  be  sold  to 
Hawaiian  food  and  beverage  processors, 
whose  products  are  targeted  for 
Hawaiian  and  foreign  markets. 

The  application  requests  authority  to 
allow  Pacific  Allied  to  conduct  certain 
manufacturing  under  zone  procedures. 
This  would  allow  Pacific  Allied  to 
choose  the  duty  rate  that  applies  to  the 
plastic  containers  (3%)  for  the  foreign 
components  noted  above  (duty  rates 
9.0-12.5%).  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  international 
competitiveness  of  the  Pacific  Allied 
facility,  and  because  this  would  reduce 
costs  for  food  processors  located  in 
Hawaii  it  would  also  help  them  compete 
with  foreign  producers. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  7, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  22, 1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office.  4106  Federal  Building,  300  Ala 

Moana  Blvd..  Honolulu,  Hawaii  96813 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce.  Room 

3716. 14th  Street  &  Constitution 

Avenue  NW.,  Washington.  DC  20230. 

Dated:  April  1.1994. 
fohn  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  94-8490  Filed  4-7-94;  8.45  am] 
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Intemational  Trade  Administration 
IA-670-8241 

Preliminary  Affirmative  Determination 
of  Critical  Circumstances;  Silicon 
Carbide  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration. 
Commerce. 
action:  Notice. 

EFFECTIVE  DATE:  April  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Steve  Alley,  Office  of 
Antidumping  Investigations,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V.,  Washington. DC  20230: 
telephone:  (202)  482-1777  or  (202)  482- 
5288,  respectively. 

PRELIMINARY  CRITICAL  CIRCUMSTANCES 
DETERMINATION:  The  Department  of 
Commerce  (DOC)  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  in  this  investigation 
on  December  8, 1993  (58  FR  64549).  On 
March  1, 1994.  petitioner  in  this 
investigation  alleged  that  critical 
circum.stances  exist  with  respect  to 
imports  of  silicon  carbide  from  the 
People's  Republic  of  China  (PRC). 

Since  this  allegation  Regarding  critical 
circumstances  was  filed  later  than  20 
days  before  the  scheduled  date  of  the 
preliminary  determination,  19  CFR 
353.16(b)(2)(ii)  requires  that  we  issue 
our  preliminary  critical  circumstances 
determination  not  later  than  30  days 
after  the  allegation  was  filed. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  "Act"),  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circum.stances  exist 
if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  w  hich  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  8  relatively  short  period. 

History  of  Dumping 

In  this  investigation,  the  first  criterion 
of  analysis  is  addressed  in  Petitioner's 
March  1, 1994  submission.  Petitioner 
established  that  there  is  a  history  of 


dumping  of  silicon  carbide  by  the  PRC 
by  providing  documentation  concerning 
both  a  1986  finding  of  dumping  and  a 

1993  review  of  antidumping  measures 
in  the  European  Community.  (See 
Exhibits  1-3  of  petitioner's  March  1. 

1994  submission). 

Inasmuch  as  we  have  determined  that 
there  is  a  history  of  dumping  of  the 
subject  merchandise,  the  Department 
does  not  need  to  determine  whether  the 
importers  of  this  merchandise  knew,  or 
should  have  known,  that  the 
merchandise  was  being  sold  at  less  than 
fair  value. 

Massive  Imports 

Having  preliminarily  found  that  there 
is  a  history  of  dumping  of  the  subject 
merchandise,  we  need  to  consider 
whether  the  imports  of  the  merchandise 
have  been  massive. 

Pursuant  to  19  CFR  353.16(f)  and 
353.16(g),  the  Department  considers  the 
following  when  determining  whether 
imports  have  been  massive  over  a 
relatively  short  period  of  time: 

(1)  Volume  and  value  of  the  imports; 

(2)  Sea.sonal  trends  (if  applicable):  and 

(3)  The  share  of  domestic 
consumption  accounted  for  by  the 
imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  t.he  petition  (the  "pre-filing 
period"  and  the  "post-filing  period"). 
Under  19  CFR  353.16(f)(2).  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  the 
imports  will  not  be  considered  to  be 
"massive." 

To  determine  whether  there  have 
been  massive  imports  over  a  relatively 
short  period  of  time,  the  Department 
examines  shipment  information 
submitted  by  the  respondent  or  import 
statistics,  when  respondent-specific 
shipment  information  is  not  available. 
On  March  4, 1994,  the  Department  sent 
letters  to  respondents  requesting 
information  regarding  shipments  of 
silicon  carbide  for  the  period  of  January 
1991  to  December  1993.  All  six 
participating  respondents  in  this 
investigation  submitted  the  requested 
shipment  information. 

C3ur  analysis  is  based  on  the 
company-specific  information  supplied 
by  respondents.  Because  the  timing  of 
the  allegation  (after  the  completion  of 
verification  and  close  to  the  scheduled 
date  for  the  final  determination) 
precluded  on-site  verification  of  this 
information,  the  Department  also 
referred  to  U.S.  Customs  IM-115  entry 
data  to  corroborate  respondents' 


reported  shipment  information, 
pursuant  to  section  771(18)(E)  of  the 
Act. 

To  determine  whether  there  have 
been  massive  imports  of  silicon  carbide, 
we  compared  export  volumes  for  the 
five  months  subsequent  to  the  filing  of 
the  petition  (July  through  November 
1993)  to  the  five  months  prior  to  the 
filing  of  the  petition  (February  through 
June  1993).  This  period  of  review  was 
selected  on  the  basis  of  the 
Department's  practice  of  using  the 
longest  period  for  which  information  is 
available  up  until  the  effective  date  of 
the  preliminary  determination  (which  in 
this  investigation  was  December  8, 
1993).  We  were  unable  to  consider 
changes  in  import  penetration,  pursuant 
to  19  CFR  353.16(f)(l)(iii),  because  the 
available  data  did  not  permit  an  analysis 
of  the  post-filing  period.  Nevertheless, 
based  on  respondents'  shipment 
information  and  U.S.  Customs  entry 
data,  we  find  that  imports  of  silicon 
carbide  from  the  PRC  have  been  massive 
over  a  relatively  short  period  for  two  of 
the  respondents  in  this  investigation — 
Shaanxi  Minmetals  (Shaanxi)  and 
Xiamen  Abrasives  Company  (Xiamen). 
Our  finding  is  based  on  determining 
that  imports  from  Shaanxi  and  Xiamen 
increased  more  than  15%  during  the 
five  month  post-filing  period.  The  other 
four  respondents  in  this  investigation — 
Seventh  Grinding  Wheel  Factory  Import 
and  Export  Corporation,  Import/Export 
Trading  Corporation  of  Inner  Mongolia 
Autonomous  Region.  Qinghai  Metals 
and  Minerals  Import  and  Export 
Corporation,  and  Hainan  Feitian 
Electrontech  Company.  Limited — were 
not  responsible  for  massive  imports. 
(For  a  summary  of  our  calculations,  see 
memo  to  the  file  of  March  28. 1994).  For 
the  Chinese  exporters  that  did  not 
respond  to  the  Department's 
questionnaire,  we  find  that  imports  of 
si  liconr  carbide  from  the  PRC  were 
massive,  based  on  the  best  information 
otherwise  available  (BIA). 

In  conclusion,  given  that  (1)  there  has 
been  a  history  of  dumping,  and  (2) 
imports  from  certain  respondents  have 
been  massive,  we  preliminarily  find  that 
critical  circumstances  exist  for  two 
respondents  in  this  investigation — 
Shaanxi  and  Xiamen.  We  also 
preliminarily  find  that  critical 
circumstances  exist  for  all  exporters 
who  did  not  participate  in  this 
investigation. 

FINAL  CmnCAL  CmCUMSTANCES 
DETERMINATION:  We  wrill  make  a  final 
determination  concerning  critical 
circumstances  when  we  make  our  final 
determination  in  this  investigation,  Le., 
by  April  22, 1994. 
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ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Public  Comnient 

Since  this  preliminary  critical 
circumstances  determination  is  being 
made  after  the  due  date  for  case  briefs 
in  this  investigation,  we  will  accept 
written  comments  on  this  preliminary 
determination  of  critical  circumstances 
until  April  4, 1994;  rebuttal  comments 
must  be  submitted  no  later  than  April  5, 
1994. 

This  determination  is  published 
pursuant  to  section  733(fl  of  the  Act. 

Dated;  March  31. 1.994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-8491  Filed  4-7-94;  845  ami 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an  export 
trade  certificate  of  review,  application 
No.  94-00001. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  the  Northeast  Florida  Export 
Trading  Company,  Inc.  ("NEFETC"). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Friedrifch  R.  Crupe,  Acting.Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretar>'  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may. 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 


Description  of  Certified  Conduct 

Export  Trade 

1.  Products  and  Services 
All  products  and  services. 

2.  Export  Trade  Facilitation  Ser\-ices  (as 
They  Relate  to  the  Export  of  Products 
and  Services) 

All  Export  Trade  Facilitation  Services 
in  connection  with  the  export  of 
Products  and  Services,  including 
consulting,  international  market 
research,  advertising,  marketing, 
insurance,  product  research  and  design, 
legal  assistance,  transportation,  trade 
documentation,  freight  forwarding, 
communication  and  processing  of 
foreign  orders,  warehousing,  foreign 
exchange  and  financing. 

Export  !^arkets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Trust  Territory  of 
the  Pacific  Islands)  and  the  Republic  of 
South  Africa. 

Export  Trade  Activities  and  Methods  of 
Operation 

NEFETC  may: 

1.  Require  that  exporters  using  its 
Export  Trade  Facilitation  Services  sign 
exclusive  dealing  contracts  allowing 
NEFETC  to  be  their  sole  Export 
Intermediary  for  sales  to  specified 
markets, 

2.  Require  exporters  using  its  Export 
Trade  Facilitation  Services  to  e.xport 
through  the  Jacksonville  Port  Authority 
Aviation  and  Marine  Facilities. 

3.  Sign  exclusive  distributorship 
agreements  with  other  Export 
Intermediaries  which  require  such  other 
Export  Intermediaries  not  to  handle 
competing  Products  and  Services. 

4.  Sign  exclusive  arrangements  with 
its  clients  that  require  NEFETC  not  to 
represent  competing  companies. 

Definitions 

Export  Intermediary  means  a  person 
who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

Terms  and  Conditions  of  Certificate 

(a)  NEFETC  will  not  intentionally 
disclose,  directly  or  indirectly,  to  any 
supplier  of  Products  and  Services  any 
information  about  any  other  supplier's 


costs,  production,  capacity,  inventories, 
domestic  prices,  domestic  sales,  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  such  information  is  already 
generally  available  to  the  trade  or 
public. 

(b)  NEFETC  will  comply  with 
requests  made  by  the  Secretary  of 
Commerce  on  behalf  of  the  Secretary  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate  of  Review.  The  Secretary 
of  Commerce  will  request  such 
information  or  documents  when  either 
the  Secretary  or  the  Attorney  General 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N\V.,  Washington.  DC  20230. 

Dated;  April  5,  1994. 
Friedrich  R.  Crupe, 

Acting  Director.  Office  of  Export  Trading 
Com  pa  ny  Affairs. 

|FR  Doc.  94-8493  Filed  4-7-94;  8;45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Slovak  Republic 

April  4,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  April  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5350.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
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SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
pubhshed  on  November  29,  1993).  Also 
see  58  FR  33259,  published  on  June  16. 
1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

April  4.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasiirv.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  10,  1993,  by  the 
Chairman,  Committee  for  the  implementation 
of  Textile  Agrpcments.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  which  began  on  June  1, 
1993  and  extends  through  May  31,  1994. 

Effective  on  April  11,  1994.  you  are 
directed  to  amend  the  directive  dated  June 
10,  1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  .States  and  the 
Slovak  Republic: 
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Category 

Adjusted  twelve-montti 
limit ' 

410  

434,807  square  me- 
ters. 
11,346  (jozen. 
18,344  dozen. 
107,853  numbers. 

433  

435  

443  

1  The  limits  have  not  tjeen  adjusted  to  ac- 
count for  any  imports  exported  after  May  31, 
1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fonngn  affairs 
exception  to  the  rulemaking  provisions  of  5 
I'.S.C.  553(a)(1). 


Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  94-«492  Filed  4-7-94:  8:45  am) 
BILUNG  CODE  U1(M>R-F 


COMMrriEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletion  from 
the  procurement  list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blmd  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  May  9,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  1993.  February  11  and  18. 
1994  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
54559.  59  FR  6622  and  8170)  of 
proposed  additions  to  and  deletion  from 
the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
ser\ices  to  the  Government. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  v^ll  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Commissary  Shelf  Stocking  and 

Custodial.  Naval  Air  Station.  Moffett 

Field.  San  Jose.  California 
Grounds  Maintenance.  U.S.  Army 

Reserve  Center.  2800  Crestline  Road, 

Fort  Worth.  Texas 
Grounds  Maintenance,  U.S.  Army 

Reserve  Center,  3315  9th  Street, 

Wichita  Falls.  Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Accordingly,  the  following  service  is 
hereby  deleted  from  the  procurement 
list:  Janitorial/Custodial.  U.S.  Army 
Reserve  Facility,  14631  S.E.  192nd 
Street,  Renton.  Washington. 
Beverly  L.  Milkman. 
Executive  Director. 

[FR  Doc.  94-8479  Filed  4-7-94;  8:45  am] 
BILUNG  CODE  6a20-33-P 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  9.  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
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fOfl  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Bedpan.  Plastic 

6530-00-014-1018 

6530-00-494-8121 

6530-00-049-0428 

^4PA:  The  Association  for  Retarded 

Citizens  of  St.  Clair  County  Port 

Huron,  Michigan 
Original  and  Duplicate  Microfiche, 

Program  1566-S  7690-00-NSH-O018 
(Requirements  for  Wright-Patterson  Air 

Force  Base,  Ohio) 


NPA:  Ohio  Valley  Goodwill 
Rehabilitation  Center,  Inc.. 
Cincinnati,  Ohio 

Sen  ices 

Janitorial/Custodial 

Basewide 

Fort  Sheridan,  Illinois 

NPA:  Ada  S.  McKinley  Community 

Services,  Chic:ago,  Illinois 
Janitorial/Custodial 
HQ,  U.S.  Strategic  Command 
Buildings  500.  501,  502,  515.  522.  591 

and  597 
Offutt  Air  Force  Base.  Nebraska 
NPA:  Goodwill  Industries,  Inc.,  Omaha. 

Nebraska 

Janitorial/Custodial 
U.S.  Amy  Reser\'e  Center 
2513-15  Gravel  Road 
Fort  Worth,  Texas 

NPA:  Goodwill  Industries  of  Fort  Worth. 
Fort  Worth.  Texas. 

Beverly  L-  Milkman, 

Executive  Director. 

|FR  Doc.  94-8480  Filed  4-7-94;  8:45  am] 

BILUNG  CODE  «82ft-3»-P 


DEPAFTTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Industry  Executive  Subcommittee  of 
ttie  National  Security 
Telecommunications  Advisory 
Committee 

agency:  National  Commmiications 

System. 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Friday.  April 
29.  1994  from  9  a.m.  to  3  p.m.  at  the 
Mitre-Hayes  Building,  7525  Colshire 
Drive,  McLean.  VA  27006.  The  agenda 
is  as  follows: 

— Call  to  Order 

— Operations  Working  Group/Plans 

Working  Group 
— mS-OMNCS-COP  NSTAC  Issues  Ad 

Hoc  Croup 
— Network  Security  Steering  Committee 
— NS/EP  Panel 
— National  Information  Infrastructure 

Task  Force 
— Network  Reliability  and  Security 

Working  Group 
— NE/EP  Implications  of 

Telecommunications  Legislation 
— New  Business 
— Adjoorrunent 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 


will  he  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (703)  692-9274  or  write 
the  Manager,  National  Communications 
System,  701  S.  Court  House  Road, 
Arlington,  VA  22204-2198. 

Dated:  April  4. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-8399  Filed  4-7-94;  8:45  ami 

BILUNQ  CODE  S0QO-O4-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  9, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW..  room  4682,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  jf 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
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Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
cf  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  0MB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 

Dated:  April  4,  1994. 

Wallace  McPherson, 

Acting  Director.  Information  Ffsoiirces 
Management  Sen  ice. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Interim  Title  I  State  Plan  for  the 
State  Vocational  Rehabilitation  Services 
Program  and  the  Title  VI.  Part  C  State 
Plan  Supplement  for  the  State 
Supported  Employment  Services 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  81. 
Burden  Hours:  7.436. 

Recordkeeping  Burden: 
Recordkeepers:  81.  Burden  Hours: 
1,521,787. 

Abstract:  The  Rehabilitation  Act  of 
1973,  as  amended,  requires  each  State  to 
submit  a  State  Plan  for  VR  sen  ices  and 
a  supplement  for  supported 
emplo^Tnent  ser\  ices  to  receive  Federal 
funds.  The  State  Plan  is  the  basis  upon 
which  RSA  monitors  State  VR  agency 
compliance  with  statutory  and 
regulatory  provisions. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Resolution  of  Applicant/Client 
Appeals. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  81. 
Burden  Hours:  162. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  form  will  be  used  to 
meet  specific  data  requirements, 
collecting  information  on  the  number 
and  types  of  Vocational  Rehabihtation 


agency  applicant/client  appeals 
handled,  the  types  of  complaints/issues, 
and  the  resolution  of  those  appeals.  The 
Department  will  use  the  information  to 
monitor  program  management  and 
compliance. 

(FR  E)oc.  94-S408  Filed  4-7-94;  8:45  am] 
BILUNQ  CODE  4000-01-M 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  15,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Ghenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Gary  Green,  Department  of 
Education,  400  Mar>'land  Avenue,  SW., 
room  4682,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green,  (202)  401-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 


Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
pubhc;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  April  4,  1994. 
Wallace  McPherson, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  cf  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  Goals  2000:  Educate  America 
Act. 

Abstract:  This  form  will  provide 
assistance  to  State  agencies  to  improve 
the  quality  of  education  for  all  students 
by  supporting  a  long-term  effort  of 
coherent  and  coordinated 
improvements.  The  Department  will  use 
the  information  to  ensure  that  statutory 
requirements  will  be  fulfilled. 

Additional  Information:  An  expedited 
review  is  appropriate  for  the  Goals  2000 
Application  Package  due  to  the  short 
timespan  between  Congressional 
approval  and  Presidential  signature  on 
the  legislation  and  the  date  which  funds 
are  available  and  should  be  awaTded. 
Final  approval  by  Congress  of  S.  1150 
and  H.R.  1804  is  pending  with  the  bill 
in  conference  at  this  time.  Funds  are 
available  July  1,  1994. 

A  technical  assistance  conference  will 
be  held  April  19-21.  1994,  in 
Washington,  DC,  for  six  representatives 
from  each  State,  representing  the 
governor's  office  and  the  State 
educational  agency.  At  this  time  the 
Department  of  Education  will  provide 
assistance  regarding  the  preparation  of 
the  application  for  FY  1994  funds.  It  is 
critical  that  an  approved  application 
package  is  available  for  distribution  at 
the  beginning  of  that  conference.  Thus 
our  target  date  for  approval  is  Friday, 
April  15,  1994. 

Frequency:  One-time. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  57. 
Burden  Hours:  1,140. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

jFR  Doc.  94-8407  Filed  4-7-94;  8:45  am) 

BtLUNG  CODE  40WM>1-M 


Institute  for  International  Public  Policy 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  definitions 
and  proposed  prioritv  for  fiscal  vear 
1994. 
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SUMMARY:  The  Secretar)'  proposes  a 
competitive  priority  for  fistal  year  (FY) 
1994  under  the  Institute  for 
International  Public  Policy  program. 
This  program  is  designed  to 
significantly  increase  the  number  of 
African  Americans.  Hispanic 
Americans,  and  other  underreprt^seiited 
minorities  in  the  international  service. 
The  Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  this 
identified  national  need.  The  priority  is 
intended  to  encourage  applicants  to 
develop  consortial  arrangements  that 
include  historically  Black  colleges  and 
universities,  institutions  of  higher 
education  serving  substantial  numh»Ts 
of  African  Americans.  Hispanic 
Americans,  or  other  underrepresented 
minority  students,  and  institutions  of 
higher  education  with  programs  to  train 
foreign  service  professionals. 
DATES:  Comments  must  be  rtH:eived  on 
or  before  May  9,  1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Raiph  Hines,  U.S. 
Department  of  Education,  400  Mar>!and 
Avenue  SW.,  Washington.  DC  20202- 
5332. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Hines.  Telephone:  (202)  732- 
6066.  Individuals  who  u.se  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-^00-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Institute  for  International  Public  PoliLy 
program  will  provide  a  grant  to  a 
consortium  of  institutions  of  higher 
education  to  conduct  a  program 
designed  to  significantly  increase  the 
number  of  African  Americans.  Hispanic 
Americans,  and  other  underrepresented 
minorities  in  the  international  ser\  ir^. 

Title  VI.  Part  C.  section  621  of  the 
Higher  Education  Act  of  1965.  as 
amended,  states  that  an  eligible 
recipient  is  a  consortium  that  consists  of 
at  least  one  or  more  from  each  of  the 
following  categories:  (1)  An  institution 
eligible  for  assistance  under  Part  B  of 
title  III  of  the  Higher  Education  Act  of 
1965.  as  amended;  (2)  an  institution  of 
higher  education  that  serves  substantial 
numbers  of  African  Americans  or  other 
underrepresented  minority  students; 
and  (3)  an  institution  of  higher 
education  with  programs  in  training 
foreign  service  professionals. 

Many  of  the  students  this  program  is 
designed  to  serve  are  enrolled  in 
institutions  in  categories  (1)  and  (2).  The 
Secretary  believes  that  the  purposes  of 
the  legislation  can  be  best  carried  out  by 
a  consortiuin  that  includes  at  least  one 


institution  from  categories  (1),  (2),  and 
(3).  Therefore,  the  Secretary  proposes  to 
establish  a  competitive  priority  for 
applications  from  consortia  that  include 
historl(  ally  Black  colleges  and 
uni\er>ities,  institutions  serving 
substantial  numbers  of  African 
Americans.  Hispanic  Americans  or 
other  iinderrepre.sented  minorities,  and 
institutior.s  that  offer  programs  to  train 
forf'i^n  service  professionals. 

The  Sw  rp\-.n  v\iil  announce  the  final 
priority  i:T  a  notice  in  the  Federal 
RegistPr  The  final  priority  will  be 
det^'nnined  by  responses  to  this  notice. 
and  othi^r  considerations  of  the 
Deparlmeiif   Fending  of  the  grant 
depends  on  ;!ie  nature  of  the  final 
priority  and  the  qualify  of  the 
apphaitions  rei  eived.  The  publication 
of  this  propo.sed  priority  does  not 
prt?(;lude  the  Sec  retary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Setretary  to  funding  only  this 
priority,-.  subjt-tJ  to  meeting  applicable 
rulemaking  requi.-ements. 

Note:  This  no»u.p  of  prt)pi;s«'d  priority  doj's 
not  s(,ii(  It  applications  .A  notice  inviiing 
c-pplif  aiions  limit  r  this  cor-:pet!tion  will  \x' 
put.lishi'ci  in  the  Federal  RegLster  concurn'nt 
w;;h  orfolloHiig  puliiiiaticm  of  the  noticpof 
firiii!  pri'irity 

Priority 

Un(ier  34  CFR  7.5.105{c)(2)(i)  the 
Secretary  proposes  to  give  preference  to 
applicfitions  that  meet  the  following 
competitive  priority.  The  Secretary 
proposes  to  award  15  points  to  an 
applicetion  that  meets  this  competitive 
priority  in  a  particulaiiy  effective  way 
These  points  v\  ould  bt;  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  this  program; 

Consortia  that  include  at  least  one 
institution  from  each  of  the  following 
categories:  (1)  Historically  Black 
colleges  and  universities  as  defined  in 
section  322  of  the  Higher  Education  Act 
of  19t;5.  as  amended;  (2)  institutions  of 
higher  education  that  serve  substantial 
numbers  of  African  Americans. 
Hispanic  Americans,  or  other 
underrepresented  minority  students; 
and  (3)  institutions  of  higher  education 
with  programs  in  training  foreign 
service  professionals. 

Definitions 

The  statute  states  that  one  of  the 
members  of  an  eligible  consortium  may 
be  an  institution  of  higher  education 
that  serves  substantial  numbers  of 
African  AmericTia  or  other 
underrepresented  minority  students. 
The  Secretary  proposes  to  define 
"substantial"  to  mean  at  least  25  percent 
of  the  enrolled  undergraduate  student 
population  at  an  institution.  The 
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Secretar)'  also  proposes  to  define 
"underrepresented  minorities"  to 
inc  lude  African  Americans.  Hispanic 
Americans.  Asian  Americans.  American 
Indians,  Alaskan  Natives.  Native 
Hnwaiians.  and  Pacific  Islanders. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
<ind  flie  ret-,ulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  proces.ses 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fii;anc:tal 
assistance. 

In  accordance  with  this  order,  this 
ciocument  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
c;omment  period,  in  suite  2100,  490 
L'Enfant  Plaza  East.  Washington,  DC. 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Monda"  through  Friday  of  each 
week  except  Federal  holidavs. 

Program  Authority:  20  U.SC.  1131-1131f. 

((;<it<il()^  of  Fcdi^ral  Domestic  Assistance 
NurnlxT  84  269) 

D.itf'd  M.m-.h  31.  ]ci94 

David  A.  Longanecker. 

Assistant  Sfcrctaryfor  Po^tscrnndary 
Education 

|FK  Doc.  94-8406  Filed  4-7-.q4;  8:45  ami 
BiLUNQ  CODE  400&-0I-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-56-000] 
Franklin  County  PUD  No.  1;  Filing 

April  4,  1994. 

Take  notice  that  on  March  28, 1994, 
Franklin  County  PUT)  No.  1  tendered  for 
filing  a  letter  requesting  that  the 
Commission  waive  the  annual 
requirements  to  file  FERC  Form  715.    . 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
cr  protests  should  be  filed  on  or  before 
April  12.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser.-o  to  make 
protestants  parties  to  the  proce(^din^\ 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sf^  ntury. 
IFK  Doc.  94-8405  Filed  4-7-94.  8  45  nml 

BILUNG  CODE  6717-01-M 


Office  of  Fossil  Energy 

[Docket  No.  ERA-FC-81-012] 

Tucson  Electric  Power  Co.;  Rescission 
of  Prohibition  Order  Issued  Under  the 
Powetplant  and  Industrial  Fuel  Use  Act 
of  1978 

AGENCY:  Office  of  Fossil  EnefKy.  DOE. 
ACTtON:  Notice  of  rescission  of 
prohibition  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  E.nergy  gives  notice 
that  on  March  31.  1994.  it  issued  an 
order  rescinding  the  final  Prohibition 
Order  issued  on  July  15.  1981,  to  the 
Tucson  EitH:tric  Power  Company  [TEP] 
by  the  Economic  Regulator)- 
Administration  (46  FR  379G0,  luly  23. 
1981)  under  the  Powerplant  a.".d 
hiciustriol  Fuel  Use  Act  of  1978  (42 
I'.S.C.  8301  et  Si^.).  This  rescission 
permits  TFF"  to  continue  to  use  oil  or 
natural  gas  as  a  primary  energy  .source 
in  Its  Ir\ington  Generating  Station  Units 
1.2.  and  3. 

This  aciion  is  being  taken  at  the 
request  of  TEP  because  of  changed 
circumstances  regarding  the  et.;onomic 
and  financial  feasibility  of  converting 
the.se  generating  units  to  coal  as  an 
energy  source. 

A  copy  of  this  rescission  order  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Progranis  Docket 
Room,  room  3F-056.  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-7751. 
The  docket  room  is  open  betwt»en  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC,  April  4.  1994. 
Anthony  J.  Como, 

Director.  Office  of  Coal  &■  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
jFR  Doc.  94-B477  Filed  4-7-94;  8:45  am) 
BtLUNOCOOC  M30-*1-^ 


Western  Area  Power  Administration 

Collections  From  Central  Valley 
Project  Power  Contractors  To  Carry 
Out  the  Restoration,  Improvement  and 
Acquisition  of  Environmental  Habitat 
Provisions  of  the  Central  Valley  Project 
Improvement  Act  of  1992 

AGENCY:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  final  procedures  for 

the  a.^sessment  and  collection  of 

restoration  fund  pa\Tnents  from  the 

Centra!  Valley  Project  power 

contractors. 

SUMMARY:  T'v  Centra!  Valley  Project 
(CVTl  Impr-/.  t-.Tient  Act  of  1992  (Aci) 
(Pub.  L.  102-r)75,  106  Stat.  4706  et  seq.) 
establishes  in  the  Treasury  of  the  United 
States  the  "Central  Valley  Project 
Restoration  Fund"  to  carr%'  out  the 
habitat  restoration,  improvement,  and 
acquisition  provisions  of  the  Act.  The 
Act  further  requires  the  Secretary  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
from  CVP  water  and  power  contractors 
The  Secretan,-  of  the  Interior,  through 
the  Bureau  of  Reclamation 
(Ret;lamation).  is  responsible  for 
determining  the  CVT  water  contractors' 
share  and  the  CVT  power  contradors' 
share  of  the  Restoration  Fund  payments. 
Because  Western  Area  Power 
Administration  (Wt^stem)  is  responsible 
for  the  marketing  of  CVP  power  and 
maintains  all  CVP  power  contracts. 
Western  has  agreed  to  assess  and  collect 
the  total  CVP  power  contractors'  share 
of  the  Restoration  Fund  payments,  as 
determined  by  Reclamation,  from,  the 
CVT  power  contractors.  By  publication 
of  this  notice.  Western  establishes 
procedures  to  accomplish  the 
assessment  and  collection  of  Restoration 
Fund  payments  from  the  CVT  power 
contractors  as  required  by  the  Act. 
DATES:  The  final  procedures  will 
become  effective  May  9,  1994  and  will 
remain  in  effect  until  superseded. 
ADDRESSES:  Information  regarding  this 
final  procedure,  including  spreadsheet 
analysis,  com.ments.  letters, 
memorandums,  and  other  supporting 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  these 
procedures,  is  available  for  public 
inspection  and  copying  at  Western's 
Sacramento  Area  Office  located  at  1825 
Bell  Street,  suite  105.  Sacramento,  CA 
95825-1097. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Feider,  Area  Manager,  Sacramento 
Arna  Office,  Western  Area  Power 
Administration.  1S25  Bell  Street,  suite  tOS. 
Sacraroento,  CA  95825-1097.  (916)  649- 
4418. 


SUPPLEMENTARY  INFORMATION:  Section 
3407  of  the  Act  establishes  in  the 
Treasury  of  the  United  States  the 
"Central  Valley  Project  Restoration 
Fund"  to  carry  out  the  habitat 
restoration,  improvement,  and 
acquisition  provisions  of  the  Act.  The 
Act  further  requires  the  Secretar>'  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
from  CVT  water  and  power  contractors. 
The  Secrefarj-  of  the  Interior,  through 
Reclamation,  is  responsible  for 
determining  and  collecting  the  CVT 
water  contractors'  share  and  the  CV  P 
power  contractors'  share  of  the  annual 
Restoration  Fund  payments. 

Because  Western  is  responsible  for  the 
marketing  of  CVT  power,  Western  has 
agreed  to  administer  the  assessment  and 
collection  of  the  Restoration  Fund 
payments  from  the  CVT  powe-- 
contractors.  Western  has  executed  a 
Letter  of  Agreement  with  Reclamation  to 
establish  procedures  for  deoo-siting  the 
collections  from  the  CVP  power 
contractors  into  the  Restoration  Fund. 

The  total  power  Restoration  Fund 
paym.ent  obligation,  determined  by 
Rt^clamation,  will  be  assessed  to  the 
CVT  power  contractors.  Every  month 
each  CVT  power  contractor  will  receive 
a  bill  rt'flecting  the  amount  to  be  paid 
into  the  Rf^storation  Fund.  The  CVT 
power  contractor  will  pay  that  amount 
to  Western,  who  will  deposit  all 
amounts  collecled  from  the  CVT  power 
contractors  into  the  Re.-Jtoralion  Fund. 

Acron>-ms  and  Definitions 

Descriptions  of  the  acronyms  and 
definitions  used  in  this  Federal  Register 

notice  may  be  found  in  the  Final 
Procedures. 

Public  .Notice  and  Commeots 

The  process  used  by  Western  to 
ensure  involvement  of  interested  parties 
in  the  developnient  of  these  final 
procedures  for  asse.ssing  and  collecting 
Restoration  Fund  payments  from  the 
CVT  power  contractors  is  summarized 
below. 

1.  On  October  1.  1993,  Western  issued 
a  letter  to  all  CVP  customers 
announcing  Reclamation's 
determination  of  a  total  power 
Restoration  Fund  payment  obligation  of 
S7.092.800  for  fiscal  year  [FY)  1994. 

2.  On  October  29.  1993.  in  a  letter  to 
all  CVT  power  customers.  Western 
announced  the  plans  to  implement 
collections  from  the  CVP  power 
contractors  for  the  Restoration  Fund  on 
an  interim  basis,  beginning  with  a 
November  24.  1993.  bill. 

3.  A  Federal  Register  notice  was 
published  at  58  FR  62343.  November  26. 
1993.  officially  announcing  the 
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proposed  procedures  for  the  assessment 
and  collection  of  the  Restoration  Fund 
payments  from  the  CVP  power 
contractors,  initiating  the  public 
consultation  and  comment  period, 
announcing  the  public  information 
forum  and  public  comment  forum,  and 
presenting  procedures  for  public 
participation. 

4.  On  December  1, 1993,  in  a  letter  to 
all  CVP  customers  and  interested 
parties.  Western  announced  that  the 
public  consultation  and  comment 
period  had  begun;  announced  the  dates, 
times,  and  locations  of  the  public 
information  forum  and  the  public 
comment  forum;  and  enclosed  a  copy  of 
the  November  25, 1993,  Federal 
Register  notice. 

5.  At  the  public  information  forum 
held  on  December  16, 1993,  Western's 
staff  presented  the  proposed  procedures 
for  the  assessment  and  collection  of 
Restoration  Fund  payments  and 
discussed  the  methodologies  and 
studies  that  were  used  in  developing  the 
proposed  procedures. 

6.  A  public  comment  forum  was  held 
on  December  16, 1993,  to  give  the 
public  the  opportunity  to  comment  for 
the  record.  Three  persons  representing 
customers  made  oral  comments. 

7.  Fifteen  comment  letters  were 
received  during  the  30-day  consultation 
and  comment  period.  The  consuhation 
and  comment  period  ended  December 
26,  1993.  All  formally  submitted 
comments  have  been  considered  in  the 
preparation  of  the  final  procedures. 

8.  On  December  30,  1993,  copies  of  all 
uTitten  comments  received  during  the 
30-day  comment  period  were  sent  to  all 
C\T  customers  and  interested  parties. 

9.  Based  on  customer  comments 
regarding  the  proposed  assessment  and 
collection  method,  Western  analyzed 
various  alternative  methods  to  address 
certain  concerns.  Upon  request.  Western 
shared  these  analyses  at  a  Northern 
California  Power  Agency  members 
meeting  on  January  13, 1994,  and  a  CVT 
Customer  Technical  Committee  Meeting 
on  January  19, 1994. 

10.  On  February  3,  1994,  in  a  letter 
addressed  to  the  Restoration  Fund 
commentors,  Western  provided  copies 
of  all  handouts  distributed  during  the 
meetings  specified  in  item  9  above. 

Comments 

During  the  30-day  consultation  and 
comment  period.  Western  received  15 
written  comments  from  14  different 
sources.  In  addition,  three  persons 
commented  during  the  December  16, 
1993,  public  comment  forum. 

Written  comments  were  received  from 
the  following  sources: 

Alameda,  City  of  (California) 


Arvin  Edison  Water  Storage  District 

(California) 
Calaveras  Public  Power  Agency  (California) 
Modesto  Irrigation  District  (California) 
Palo  Alto,  City  of  (California) 
Petarshagen,  Mr.  George  F.  (California) 
Redding,  City  of  (California) 
Roseville,  City  of  (California) 
Sacramento  Municipal  Utility  District 

(California) 
Santa  Clara,  Qty  of  (California) 
Shasta  Lake,  City  of  (California) 
Trinity  County  Public  Utility  District 

(California) 
Tuolomne  County  Public  Power  Agency 

(California) 
VVestlands  Water  District  (California). 

Representatives  of  the  following 
organizations  made  oral  comments: 

Redding.  City  of  (California) 
Roseville.  City  of  (California) 
Sacramento  Municipal  Utility  District 
(California). 

Most  of  the  comments  Western 
received  dealt  with  assessing  the  total 
Restoration  Fund  payment  obligation  to 
scheduled  or  delivered  energy,  the 
authority  to  collect  interim  bills  and 
assess  late  pa^inent  charges  during  the 
interim  period,  the  issuance  of  separate 
bills,  and  establishing  a  review  process 
for  the  final  procedures.  Additional 
comments  were  received  regarding 
assessing  excess  energy  and  capacity 
sales,  excluding  first  preference 
customers  from  the  assessment, 
assessing  project  use,  changing  the 
amount  allocated  to  power  by 
Reclamation,  and  conducting  an 
informal  workshop.  Discussion  of  the 
comments  will  be  grouped  by  these 
issues,  with  all  other  comments  placed 
under  the  heading  of  "Other,"  In  some 
cases  Western  will  address  several 
comments  with  one  response.  The 
comments,  paraphrased  for  brevity,  and 
responses  are  presented  below. 

Assessing  to  Scheduled  or  Delivered 
Energy 

Comment:  The  agricultural  power 
users  consider  Western's  proposal  to  be 
a  fair  and  equitable  method  of  allocating 
Restoration  Fund  payment  obligations. 

Comment:  The  proposal  states  that 
total  collections  will  be  the  same  each 
month  which  could  penalize  seasonally 
diverse  customers.  It  seems  appropriate 
that  the  collections  more  nearly  reflect 
monthly  revenues. 

Comment:  Energy  alone  is  not  an 
adequate  assessment  factor  to  reflect 
utilization  of  the  CVP.-  Factors  such  as 
actual  demand  and  CVP  allocation  used 
either  separately  or  together  could  be 
more  representative  than  just  energy 
alone. 

Comment:  The  proposal  is  likely  to 
foster  a  market  environment  in  which 
Western's  scheduling  power  contractors 


compete  against  other  Western  power 
contractors  to  minimize  the  impact  of 
the  Restoration  Fund.  Establish  the 
assessment  based  on  a  system-wide  per- 
kilowatthour  fkWh)  basis. 

Comment:  By  assessing  monthly 
energy.  Western  would  distort  recently 
approved  rates  by  effectively  increasing 
the  energy  rate  but  not  the  other  charges 
included  in  bills.  This  could  cause  an 
undesirable  and/or  unexpected  response 
by  customers  who  have  resource 
flexibility. 

Comment:  An  assessment  of  the 
payment  as  a  fixed  surcharge  based  on 
a  percentage  of  monthly  energy 
entitlement  would  totally  eliminate  the 
incentive  to  avoid  restoration  payments 
through  reducing  scheduled  energy. 

Comment:  Assess  the  Restoration 
Fund  payment  obligation  based  on  total 
Contract  Rate  of  Delivery  (CRD).  Under 
the  proposed  plan,  contract  users  could 
direct  their  energy  needs  from  other 
sources  in  order  to  evade  payment  of  the 
Restoration  Fund  assessment  leaving 
customers  with  limited  resource  options 
to  pay  a  larger  portion  of  the  payment. 

Comment:  The  recent  CVP  rate 
process  found  that  a  40-percent  capacity 
and  60-percent  energy  split  is  most 
equitable.  The  Restoration  Fund 
collections  should  also  be  assessed  in 
this  manner. 

Comment:  Western  has  considered  the 
cost  allocation  i.ssue  in  length,  in  the 
CVP  general  rate  case  proceeding,  and 
determined  that  the  appropriate 
allocation  of  revenue  requirements 
(costs)  is  40  percent  to  capacity/60 
percent  to  energy.  We  recommend 
Western  utilize  this  same  methodology 
to  allocate  the  Restoration  Fund  costs. 

Comment:  Diversify  the  proposal  to 
collect  50  percent  on  capacity  sales  and 
50  percent  on  energy  sales;  this  will 
distribute  and  dilute  any  uncontrollable 
price  signals  and  discourage  defensive 
gaming. 

Response:  Western  shares  in  the 
concerns  of  customers  who  felt  the 
proposed  method  would  (1)  penalize 
seasonally  diverse  customers,  (2)  send 
adverse  pricing  signals,  and/or  (3)  allow 
for  adverse  actions  on  behalf  of  certain 
customer  groups.  Therefore,  Western 
has  decided  to  prorate  the  total 
Restoration  Fund  payment  obligation 
among  actual  delivered  or  scheduled 
energy  and  capacity  on  a  50/50  basis. 

Western  considered  the  comments 
recommending  the  allocation  be  based 
on  actual  energy  entitlement  or  CRD. 
Western  believes  the  assessment  should 
reflect  actual  use  of  the  CVP  power 
system  and  not  a  customer's  upper  limit 
on  use  of  the  CVP  system. 

Western  agrees  that  extensive 
analyses  for  the  recent  CVP  rate  process 
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indicated  that  Western's  costs  are  best 
represented  in  a  40-percent  capacity  60- 
percent  energy  ratio.  Western  also 
agrees  that  heavily  assessing  CVP  energy 
costs  may  send  adverse  pricing  signals. 
However,  as  stated  above,  it  is  We.stem's 
position  that  the  Restoration  Fund 
should  be  assessed  based  on  the  actual 
use  of  the  resource  provided  rather  than 
the  costs  associated  with  that  resource 
use.  The  50/50  basis  was  chosen 
because  it  reflects  an  as.sessment  to  both 
types  of  long-term  power  services 
available  from  the  CVP.  Adverse  pricing 
signals  that  may  be  caused  by  an 
inequitable  assessment  to  capacity  or 
enen^  will  be  reduced  wiih  a  50- 
percent  delivered  or  scheduled  energy, 
50-percent  delivered  or  schuduled 
capacity  as,sessmenl. 

Authority  To  Assess  and  Collect 
Interest  on  Interim  Bills 

Comment:  Will  interest  accrue  on 
interim  billing  or  after  the  public 
process  becomes  final? 

Comment:  Western  does  not  have  the 
authority  to  require  customers  to  pay 
interim  bills  or  assess  interest  before  a 
final  procedure  is  adopted. 

Comment:  Western  should  formally 
acknowledge  that  pa>'ment  daring  the 
interim  period  is  optional. 

Comment:  We  appreciate  your  interest 
to  minimize  cash  flow  impacts  by 
starting  collections  as  soon  as  possible. 
However,  some  customers  may  prefer  to 
wait  until  the  public  process  is 
complete.  We  suggest  that  the  interim 
procedures  be  made  optional. 

Comment:  CunvnX  contract  provisions 
do  not  provide  for  the  assessment  of  the 
Restoration  Fund  fees. 

Response:  Western  initiated  the 
interim  assessment  and  collection 
process  during  the  public  process  to 
reduce  the  economic  impact  to  the  CVP 
power  contractors,  to  proactively 
support  the  provisions  of  the  Act.  and 
to  assist  Reclamation.  Payments  made 
by  the  CVP  power  contractors  during 
the  interim  period  are  considered  by 
Western  to  be  optional.  Bills  not  paid 
during  the  interim  period  did  not  accrue 
interest.  All  billing  notices  sent  to  the 
CVP  power  contractors  during  the 
interim  period  stated,  "Interim  billing  is 
not  subject  to  a  late  charge  assessment." 
Although  Restoration  Fund  payments 
are  not  included  in  the  CVT  power  sales 
contracts,  collection  is  mandated  by  the 
Act.  Adoption  of  these  final  procedures 
provides  Western  the  legal  authority  to 
colleci  Restoration  Fund  payments. 
Interest  will  accrue  on  Restoration  Fund 
bills  in  the  first  billing  cycle  30  days 
after  the  publication  of  the  final 
procedures  in  the  Federal  Register. 


Separate  Billing 

Comment:  Are  the  bills  separate?  Why 
is  there  a  separate  bill  versus  inclusion 
in  the  current  power  bill  from  Western? 

Comment:  Does  the  Act  mandate 
monthly  payments?  What  governed  the 
timing  of  the  collection?  Could 
collections  be  made  on  a  quarterly 
basis? 

Comment:  The  Act  provides  for 
annual,  not  monthly,  payments  to  be 
collected  from  the  CVP  water  and  power 
customers. 

Comment:  We  would  like  to  avoid  the 
administrative  burden  of  an  additional 
monthly  bill. 

Comment:  We  support  the  Western 
proposal  to  utilize  a  separate  billing  for 
the  Restoration  Fund.  This  approach 
allows  all  parties  to  clearly  identify  the 
payments  that  are  being  made  pursuant 
to  the  Central  Valley  Project 
Improvement  Act. 

Comment:  We  support  the  proposed 
separate  billing;  this  will  aid  in  tracking 
our  share  of  the  Restoration  Fund. 

Response:  Western  will  use  separate 
bills  to  assess  the  Restoration  Fund 
payments  to  the  CVP  power  contractors. 
The  Secretary  of  the  Interior,  through 
Reclamation,  is  responsible  for 
determining  and  collecting  the  CVP 
water  contractors'  share  and  the  CVP 
power  contractors'  share  of  the  annual 
Restoration  Fund  payments.  Because 
Western  is  responsible  for  the  marketing 
of  CVP  power.  Western  has  agreed  to 
administer  the  assessment  and 
collection  of  the  Restoration  Fund 
payments  from  the  CVP  power 
contractors  on  behalf  of  Reclamation. 
Western  is  assessing  the  total 
Restoration  Fund  payment  obligation 
among  the  CVP  power  contractors  as  a 
pass-through  surcharge  from 
Reclamation.  The  Restoration  Fund 
assessment  is  not  associated  with 
current  CVP  rates  or  power  revenues; 
the  funds  will  not  flow  through  the  CVP 
power  repayment  study,  nor  will  they 
be  deposited  into  the  Reclamation  Fund 
to  be  applied  to  the  repayment  of  CVP 
investment.  In  addition,  the  amounts 
collected  for  the  Restoration  Fund  are 
deposited  into  a  separate  Treasury 
account  and  late  payment  interest 
charges  are  assessed  in  a  different 
manner  than  those  imposed  by  the 
General  Power  Contract  Provisions 
included  in  the  CVP  power  contractors' 
power  sales  contracts.  Western  has 
adopted  assessment  and  collection  of 
the  Restoration  Fund  payments  on  a 
monthly  basis  to  assure  adequate  cash 
flow  to  Reclamation  to  carry  out  the 
goals  of  the  Act. 


Establish  a  Review  Process  for  the  Final 
Procedures 

Comment:  What  would  happen  if  the 
Act  is  overturned  or  its  implementation 
is  delayed? 

Comment:  Is  there  a  sunset  clause? 
What  will  happen  if  Congress  increases 
the  limit  significantly? 

Comment:  Is  the  proposed  procedure 
permanent  for  the  duration  of  the  Fund? 

Comment:  Include  an  opportunity  to 
reopen  the  public  process  in  the  final 
methodology,  in  case  of  unforeseen 
problems. 

Comment:  Build  in  the  flexibility  to 
review  every  2,  3.  or  5  years  at  the 
longest. 

Comment:  We  recommend  that  the 
final  procedures  include  a  statement 
that  Western  will  automatically  reopen 
the  surcharge  matter  for  comment  and 
revision,  in  conjunction  with  the  CVP's 
normal  5-year  ratemaking  process. 

Comment:  The  assessment  method 
should  include  a  review  process  to 
accommodate  change  and 
improvements  that  will  become 
necessary  as  we  gain  experience  with 
the  method  and  its  effects. 

Response:  Western  agrees  with 
customer  comments  and  concerns  and 
has  included  a  review  process  in  the 
final  procedures.  Minimally,  Western 
will  review  the  assessment  method 
every  5  years  from  the  effective  date  of 
the  final  procedures  or  if  one  of  the 
following  occurs: 

(1)  If  there  is  a  significant  change  to 
or  suspension  of  the  legislation, 

(2)  If  a  material  issue  arises,  or 

(3)  If  an  apparent  inequity  in  the 
assessment  method  is  discovered. 

Assess  Excess  Capacity  and  Energy 
Sales 

Comment:  Why  were  Energy  Account 
Number  2  (EA2)  and  excess  capacity 
sales  excluded  from  the  allocation? 

Comment:  Does  Western  do  any  other 
sales  to  Pacific  Gas  and  Electric 
Company  (PG&E)? 

Comment:  Entities  receiving  excess 
energy  may  escape  an  assessment;  this 
will  increase  the  assessment  to  long- 
term  power  contractors,  and  the 
increased  assessment  would  be  for 
energy  not  yet  received.  This  does  not 
appear  equitable. 

Comment:  Seasonal  CVP  capacity  is 
provided  by  CVP  generating  facilities 
and  "impwcts"  the  CVP  waten\'ays  in 
the  same  manner  normal  sales  of  CVP 
capacity  and  energy  might  "impact" 
waterways.  To  disregard  an  allocation  to 
this  t>pe  of  sale  would  allow  certain 
customers  to  benefit  from  CVP  power 
without  paying  for  a  portion  of  the 
Restoration  Fund. 
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Comment:  Excess  power  sales  should 
be  assessed  because  those  end  users  are 
also  benefiting  from  the  CVP. 

Response:  Western  sells  two  types  of 
surplus  power:  surplus  energy  and 
surplus  capacity.  Surplus  power  is  only 
available  for  sale  by  Western  after 
contractual  obligations  are  fulfilled. 
Western  proposed  the  total  power 
Restoration  Fund  payment  obligation  be 
assessed  to  the  CVP  power  contractors 
that  purchase  power  on  a  long-term 
basis  because  Western  believes  that  the 
assessment  should  be  made  on  power 
sales  that  are  predictable  during  the  year 
and  should  be  billed  to  customers  that 
are  fully  benefiting  from  the  CVT 
resource.  By  definition,  this  excludes 
sales  of  surplus  power  because  surplus 
power  is  not  normally  available  for  a 
period  in  excess  of  1  year. 

Surplus  energy  is  normally  sold  to 
PG&E,  under  contract  number  14-06- 
200-2948A,  into  EA2.  Later,  Western 
may  repurchase  the  energy  from  PG&E 
at  rates  that  reflect  savings  incurred  by 
PG&E  in  the  original  purchase  price 
from  Western.  If  EA2  sales  are  assessed 
a  portion  of  the  total  power  Restoration 
Fund  payment  obligation,  the  increased 
cost  to  PG&E  would  be  reflected  in  the 
repurchase  of  the  energy  upon 
withdrawal  from  EA2,  which  would 
result  in  a  higher  cost  for  energy.  Such 
higher  costs  will  be  passed  on  to  the 
CVT  power  customers  in  future  power 
rates  or  the  revenue  adjustment  clause. 

Excess  capacity  sales  may  be  offered 
to  scheduling  utilities  normally  at  rates 
that  reflect  Western's  costs  associated 
with  capacity.  Revenues  from  these 
sales  increase  the  total  revenue  available 
for  CVP  repayment.  If  the  excess 
capacity  sales  included  the  Restoration 
Fund  assessment,  less  revenue  would  be 
available  for  the  repayment  of  CVP 
investm.ent.  Furthermore,  Western's 
excess  capacity  sales  compete  in  the 
market  and  the  addition  of  the 
Restoration  Fund  assessment  may  make 
this  service  noncompetitive. 

Fxclude  First  Preference  Customers 
From  the  Assessment 

Comment:  Western's  proposed 
procedures  for  the  collection  of 
Restoration  Fund  payments  provides  for 
t.vo  exclusions:  EA2  sales  and  excess 
capacity  sales.  A  third  exclusion  should 
be  added  for  first  preference  customers 
because  these  customers'  counties 
natural  resources  were  appropriated  to 
build  facilities  of  the  CVP  and  because 
the  fish  and  wildlife  restoration  goals 
for  the  Trinity  River  are  not  funded  by 
the  Restoration  Fund,  but  by  the  Trinity 
River  Basin  Fish  and  Wildlife 
Restoration  Program  (Pub.  L.  98-541). 


Response:  The  Act  was  designed  to 
benefit  many  interests  within  the  State 
of  California.  In  section  3402  of  the  Act, 
Congress  provided  for  a  wide  variety  of 
purposes.  These  purposes  include  the 
protection,  restoration,  and 
enhancement  offish,  wildlife,  and 
associated  habitats  in  the  Central  Valley 
and  Trinity  River  basins  of  California; 
an  attempt  to  achieve  a  reasonable 
balance  among  competing  demands  for 
the  use  of  CVP  water;  and  other  benefits 
to  particular  areas  of  the  State  of 
California,  and  to  the  State  as  a  whole. 
Because  the  Act  and  the  Restoration 
Fund  were  designed  to  service  varied 
interests,  including  those  within  the 
first  preference  customers'  home 
counties,  Western  has  chosen  not  to 
make  payment  into  the  Restoration 
Fund  connected  to  benefits  to  be 
received  from  the  Restoration  Fund. 

The  first  preference  customers  have, 
by  legislation,  been  allowed  a 
significant  benefit  over  other  preference 
entities  in  Western's  service  area.  Other 
preference  entities  must  compete  for  an 
allocation  of  Federal  power  under  each 
marketing  plan,  and  many  eligible 
preference  entities  receive  no  allocation. 
Congress  sought  to  compensate  these 
counties  for  the  natural  resources 
appropriated  when  the  Trinity  and  New 
Melones  facilities  were  constructed  by 
allowing  them  this  first  preference.  In 
all  other  respects,  the  first  preference 
customers  are  to  be  treated  as  any  other 
CVT  preference  power  customer.  See, 
Trinity  County  Public  Utilities  District, 
et  al.  V.  Harrington,  781  F.2d  163  (9th 
Cir.  1986).  Western  has  chosen  not  to 
administratively  extend  benefits  of  the 
first  preference  customers  by  excusing 
them  from  payments  made  into  the 
Restoration  Fund. 

Project  Use 

Comment:  Are  project  use  sales  being 
assessed? 

Comment:  Wouldn't  the  amount 
charged  to  preference  customers  be  less 
if  project  use  was  assessed  by  Western? 

Response:  Project  use  is  assessed  by 
Reclamation  in  the  amount  allocated  to 
the  water  contractors.  Because  the 
allocation  percentage  used  by 
Reclamation  to  determine  the  total 
power  Restoration  Fund  payment 
obligation  if  for  commercial  power  only, 
and  does  not  include  project  use,  these 
sales  will  not  be  assessed. 

Changing  the  Amount  Allocated  to 
Power  by  Reclamation 

Comment:  Revise  the  proposed 
procedures  and  eliminate  any  reference 
of  the  willingness  to  pay  whatever 
Reclamation  requests  into  the 
Restoration  Fund.  Congress,  not 


Reclamation,  determined  the  amount  to 
be  allocated  to  power  and  water. 

Comment:  The  18  percent  that 
Reclamation  has  assessed  to  power 
needs  to  be  addressed  and  made  more 
equitable  to  all  CVP  users  by  placing  a 
larger  portion  on  water  users  and  less  on 
electric  contractors. 

Comment:  Establish  a  balancing 
account  to  ensure  sufficient  funds  by 
collecting  10  percent  more  than 
Reclamation  assesses. 

Response:  Western  does  not  have  the 
legal  authority  to  increase  or  decrease 
the  amount  allocated  to  power  by 
Reclamation.  The  Act  states,  "*   *   'the 
Secretary  shall  assess  and  collect  annual 
mitigation  and  restoration  fund 
payments  •   *   *  that  will  result  in 
collection,  during  each  fiscal  year,  of  an 
amount  that  can  be  reasonably  expected 
to  equal  the  amount  appropriated  each 
year  *   •  *  the  Secretary  shall  require 
the  CVP  wafer  and  power  contractors  to 
make  such  additional  annual  payments 
as  are  necessary  to  yield  *   •   •  the 
amount  required  *   *   *."  Although 
Western  has  in  the  past  and  will  in  the 
future  attempt  to  work  with 
Reclamation  to  assure  that  Restoration 
Fund  allocations  are  reasonable, 
Reclamation  has  final  authority  under 
the  Act  to  determine  the  level  of 
allocations.  Western  is  collecting  the 
Restoration  Fund  assessment  to  the  CVP 
power  contractors  under  the  terms  of  an 
agreement  between  Western  and 
Reclamation.  Issues  regarding  the 
amount  allocated  to  power  by 
Reclamation  should  be  addressed  to 
Reclamation. 

Conduct  an  Informal  VVorlcshop  Prior  to 
Publication  of  Final  Procedures 

Comment:  An  informal  workshop 
might  help  to  develop  a  mutually 
acceptable  surcharge  for  the  CVP  power 
customers. 

Comment:  Allowing  only  5  days 
between  the  public  information  meeting 
and  public  comment  forum  and  the  final 
written  comments  is  too  restrictive.  We 
urge  you  to  extend  the  comment  period 
or  hold  an  additional  workshop  prior  to 
publishing  the  final  procedures  in  the 
Federal  Register. 

Response:  Western  believes  that 
interested  parties  had  adequate  time  to 
comment  on  its  proposed  procedures.  In 
response  to  customer  comments 
regarding  the  proposed  assessment  and 
collection  method.  Western  attended 
informal  workshops  and  analyzed 
various  alternative  methods  to  address 
certain  concerns.  Upon  request.  Western 
shared  these  analyses  at  a  Northern 
California  Power  Agency  members 
meeting  on  January  13, 1994,  and  a  CVP 
Customer  Technical  committee  meeting 
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on  January  19,  1994.  On  February  3, 
1994,  in  a  letter  addressed  to  the 
Restoration  Fund  commentors.  Western 
provided  copies  of  all  handouts 
distributed  during  the  above-mentioned 
meetings. 

Other 

Comment:  Will  Restoration  Fund 
payment  impact  the  current  CVP  rates? 

Response:  No.  Western  is  assessing 
the  total  pou'er  Restoration  Fund 
payment  obligation  among  the  CVP 
power  contractors  as  a  pass-through 
surcharge  from  Reclamation.  The 
Restoration  Funds  are  not  associated 
with  current  CVP  rates  or  power 
revenues;  the  funds  will  not  flow 
through  the  CVP  power  repayment 
study  nor  will  they  be  deposited  into 
the  Reclamation  Fund  to  be  applied  to 
the  repayment  of  CVT  investment. 

Comment:  The  proposed  procedure 
involves  retroactive  billing  which  is 
precedent  setting  and  undesirable. 

Response:  Western  has  revised  the 
final  procedures.  Under  the  final 
procedures,  CVT  power  contractors  will 
know  the  amount  of  the  Restoration 
Fund  assessment  at  the  time  the  power 
purchase  is  made.  The  assessment 
month  is  now  defined  as  the  period  1 
month  prior  to  the  billing  month.  This 
is  consistent  with  Western's  other 
current  power  billing  practices. 

Comment:  The  assessment  to  the 
power  contractors  should  be  based  on 
CVP  revenue  requirements. 

Response:  Western  feels  that  basing 
the  Restoration  Fund  assessment  on 
revenue  requirements  would  reflect  the 
cost  of  the  resources  rather  than  the  use 
of  those  resources.  It  is  Western's 
position  that  the  Restoration  Fund 
should  be  assessed  based  on  the  actual 
use  of  the  resource  provided  rather  than 
the  costs  associated  with  that  resource. 

Comment:  Western's  assessment 
includes  both  water  and  electric 
contract  users,  therefore  users  with  both 
water  and  power  contracts  receive  a 
double  assessment. 

Response:  The  Act  requires  an 
assessment  to  both  CVP  power  and 
water  contractors.  While  this  type  of 
customer  may  or  may  not  be  the  only 
customers  receiving  two  separate 
Restoration  Fund  assessments,  these 
customers  are  receiving  the  benefit  of 
two  clearly  separable  resources. 

Changes  to  Proposed  Procedures 

Western  has  considered  all  comments 
received  during  the  30-day  consultation 
and  comment  period  from  the  CVP 
customers  and  interested  parties  and 
has  made  changes  to  the  proposed 
procedures.  While  the  decisions 
outlined  in  the  final  procedures  may  not 


reflect  a  consensus  on  every  issue. 
Western  believes  the  final  procedures  to 
be  an  equitable  distribution  of  the  total 
Restoration  Fund  payment  obligation 
among  the  CVP  power  customers.  The     ■ 
final  procedures  will  provide  the 
mechanism  required  to  assess  and 
collect  an  amount  that  can  be 
reasonably  expected  to  equal  the 
amount  appropriated  by  Congress  and 
allocated  to  power  by  Reclamation. 

The  proposed  procedures  provided 
that  the  total  power  Restoration  Fund 
payment  obligation  assigned  by 
Reclamation  be  prorated  over  the  FY  to 
determine  a  total  monthly  obligation. 
Each  month  the  total  monthly  obligation 
was  assessed  to  the  CVT  power 
contractors  as  a  ratio  of  the  individual 
power  contractor's  delivered  or 
scheduled  energy  to  the  total  delivered 
or  scheduled  energy  recorded  in  the 
assessment  month.  The  assessment 
month  was  previously  defined  as  the 
month  2  months  prior  to  the  billing 
month.  This  definition  has  been 
changed:  the  assessment  month  will  be 
1  month  prior  to  the  billing  month.  In 
the  final  procedures,  the  total  power 
restoration  fund  payment  obligation  will 
be  assessed  on  a  50/50  basis  to  both 
delivered  or  scheduled  energy  and 
capacity.  An  energy  and  capacity 
multiplier  will  be  derived  from  the  prior 
FY  actual  delivered  or  scheduled  energy 
and  capacity,  adjusted  for  any 
anticipated  changes  to  the  CVP  power 
contractor  base.  The  muUiplier  will  then 
be  applied  during  the  assessment  month 
to  each  power  contractor's  actual 
current  year  delivered  or  scheduled 
energy  and  capacity. 

The  final  procedures  include  a  mid- 
year review  of  the  assessment  method. 
If  the  actual  amount  assessed  is  25 
percent  greater  or  less  than  the  projected 
assessments,  Western  will  adjust  the 
energy  and  capacity  multipliers.  The 
CVT  power  contractors  will  be  notified 
by  letter,  and  the  adjusted  multipliers 
will  be  applied  for  the  remaining 
months  of  the  current  FY.  All  other 
deviations  in  the  amounts  actually 
collected  or  assessed  will  be  rolled  into 
the  following  FY  assessment.  Finally. 
Western  has  agreed  to  review  the  final 
procedures  at  a  minimum  of  every  5 
years  or  to  accommodate  for  unforeseen 
changes  or  problems. 

Interim  Billing  Adjustments 

The  total  power  Restoration  Fund 
payment  obligation  assigned  by 
Reclamation  to  the  CVT  power 
contractors  for  FY  1994  is  $7,092,800.  In 
an  effort  to  implement  collections  for 
the  Restoration  Fund,  Western  began 
issuing  bills  during  an  interim  period  on 
November  24,  1993.  The  total  power 


Restoration  Fund  payment  obligation 
was  prorated  among  the  CVP  power 
contractors,  and  since  November  1993, 
each  CVP  power  contractor  has  received 
a  bill  reflecting  this  prorated  amount. 
The  amount  assessed  and  collected  from 
the  CVP  power  contractors  during  the 
interim  period  will  be  compared 
retroactively  to  the  amount  that  should 
be  assessed  and  collected  under  the 
terms  of  the  fina!  procedures,  as  follows: 

Western  will  prorate  the  FY  1994  total 
Restoration  Fund  payment  obligation  of 
$7,092,800  assessing  50  percent  of  the 
total  to  delivered  or  scheduled  energy 
and  50  percent  to  delivered  or 
scheduled  capacity.  This  results  in  an 
equal  assessment  of  $3,546,400  to 
delivered  or  scheduled  energv  and 
capacity.  Western  has  determined  the 
FY  1993  total  delivered  or  scheduled 
energy  and  capacity  and  has  made 
adjustments  for  anticipated  changes  to 
the  CVP  power  contractor  base.  The  FY 
1994  energy  multiplier  will  be  equal  to 
$3,546,400'divided  by  the  adjusted 
delivered  or  scheduled  energy  of 
7,314,510  megawatt-hours,  or  0.48 
mills/kWh.  The  FY  1994  capacity 
multiplier  will  be  equal  to  $3,546,400 
divided  by  the  adjusted  delivered  or 
scheduled  capacity  of  14,373 
megawatts,  or  $0.25/kilowaft-year. 
These  multipliers  will  then  be  applied 
to  each  CVT  power  contractor's  actual 
energy  and  capacity  since  October  1. 
1993,  to  determine  the  total  Restoration 
Fund  payment  due  from  the  contractor. 

The  total  Restoration  Fund  payment 
due  will  be  netted  with  the  total 
Restoration  Fund  payments  assessed 
and  collected  during  the  interim  period. 
Any  resulting  increase/decrease  will  be 
assessed  in  the  first  Restoration  Fund 
bill  issued  after  the  final  procedures 
become  effective,  which  is  30  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  If  a  CVT  power 
contractor  has  paid  more  during  the 
interim  period  than  should  have  been 
collected  under  the  terms  of  the  final 
procedures,  that  CVT  power  contractor 
will  not  receive  an  additional  FY  1994 
assessment  until  the  over-collection 
meets  the  current  FY  1994  obligation. 
Late  payment  charges  will  accrue  on 
delinquent  Restoration  Fund  pa>'ments 
in  accordance  with  the  terms  outlined 
in  the  final  procedures. 

Final  Procedures 

Acronyms  and  Definitions 

As  used  herein,  the  following 
acronyms  and  definitions  apply: 
Assessment  Month:  The  service  month 
which  is  1  month  prior  to  the  billing 
month.  The  data  derived  from  this 
service  month  will  serve  as  the  basis 
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for  calculating  the  monthly 
Restoration  Fund  bills. 

Billing  Month:  The  month  each  CVT 
power  contractor  will  be  billed  for  the 
Restoration  Fund  payment. 

CVP:  Central  Valley  Project, 

C\'P  Power  Contractor:  Any  entity 
purchasing  firm  capacity  and/or 
energy  from  Western  for  a  period  in 
excess  of  1  year. 

CVP  Power  Contractor's  Bestoration 
Fund  Payment:  The  amount  recorded 
as  payable  on  the  CVP  power 
contractor's  Restoration  Fund  bill. 

FY:  Fiscal  year  beginning  October  1  and 
ending  September  30. 

kWh:  KiTowatthour. 

Reclamation:  Bureau  of  Reclamation, 
United  States  Department  of  the 
Interior. 

Restoration  Fund:  The  Central  Valley 
Project  Restoration  Fund  created  by 
section  3407  of  Public  Law  102-575, 
106  Stat.  4726  et  seq. 

Restoration  Fund  Bill:  The  instrument 
prepared  and  issued  monthly  by 
Western  as  a  mechanism  for  collecting 
the  Restoration  Fund  payments  from 
the  CVT  power  contractors. 

Total  Power  Restoration  Fund  Payment 
Obligation:  The  total  annual 
Restoration  Fund  payment  obligation 
calculated  and  assigned  to  the  CVT 
power  contractors  by  Reclamation. 

Western:  Western  Area  Power 
Administration,  United  States 
Department  of  Energy. 

Determination  of  the  Total  Power 
Bestoration  Fund  Payment  Obligation 

Reclamation  is  responsible  for 
determining  the  total  power  Restoration 
Fund  payment  obligation  for  the  CVT 
power  and  water  contractors.  Prior  to 
each  FY  Reclamation  will,  by  written 
communication,  provide  to  Western's 
Area  Manager,  Sacramento  Area  Office, 
the  amount  determined  to  be  the  total 
power  Restoration  Fund  payment 
obligation,  and  a  detailed  explanation  of 
the  computation  of  the  am.ount.  Upon 
receiving  the  written  communication 
from  Reclamation,  Western  will  notify 
the  CVT  power  contractors  of  the  total 
power  Restoration  Fund  payment 
obligation,  and  the  multipliers  to  be 
used  in  assessing  that  obligation  to  the 
CVP  power  contractors. 

Assessing  the  Total  Power  Bestoration 
Fund  Payment  Obligation 

Each  FY,  Western  will  prorate  the 
total  power  Restoration  Fund  payment 
obligation  to  both  delivered  or 
scheduled  energy  and  capacity.  Western 
will  assess  50  percent  of  the  total  power 
Restoration  Fund  payment  obligation  to 
delivered  or  scheduled  energy  and  50 
percent  to  delivered  or  scheduled 


capacity.  Western  will  determine  an 
energy  and  capacity  multiplier  based  on 
the  prior  FY  total  delivered  or 
scheduled  energy  and  capacity  amounts, 
adjusted  for  any  anticipated  changes  in 
the  CVP  power  contracior  base.  The 
total  power  Restoration  Fund  payment 
obligation  for  the  current  FY  to  be 
prorated  to  energy  will  be  divided  by 
the  adjusted  prior  FY  delivered  or 
scheduled  energy  to  determine  the 
energy  multiplier.  The  same  process 
will  be  repeated  using  the  total  power 
Restoration  Fund  payment  obligation 
prorated  to  capacity  divided  by  the 
adjusted  prior  FY  delivered  or 
scheduled  capacity  to  determine  the 
capacity  multiplier.  During  the 
assessment  month,  these  multipliers 
will  then  be  applied  to  each  CV  P  power 
contractor's  schedul?d  or  delivered 
energy  and  capacity  to  determine  the 
power  contractor's  Restoration  Fund 
peyment.  The  total  amount  recorded  in 
the  assessment  month  will  be  reflected 
in  the  CVP  power  contractor's 
Restoration  Fund  bill. 

A.s.';es.s/ng  the  To'al  Po:\er  RvMorntion 
Fund  PaxTTiPnt  Obligation 

Reclamation  is  responsible  for 
determ.ining  the  total  power  Restoration 
Fund  payment  obligation  for  the  CVT 
power  and  water  cont.'actors.  Prior  to 
each  FY  Reclamation  will,  by  written 
communication,  provide  to  Western's 
.\rea  Manager,  Sacramento  Area  Office, 
the  amount  determined  to  be  the  total 
power  Restoration  fund  payment 
obligation,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  written  communication 
from  Reclamation,  Western  will  notify 
the  CVT  power  contractors  of  the  total 
power  Restoration  Fund  payment 
obligation,  and  the  multipliers  to  be 
used  in  assessing  that  obligation  to  the 
CVT  power  contractors. 

Assessing  the  Total  Power  Bestoration 
Fund  Payment  Obligation 

Reclamation  is  responsible  for 
determining  the  total  power  Restoration 
Fund  payment  obligation  for  the  CVT 
power  and  water  contractors.  Prior  to 
each  FY  Reclamation  will,  by  uTitten 
communication,  provide  to  Western's 
Area  Manager,  Sacram.ento  Area  Office, 
the  amount  determined  to  be  the  total 
power  Restoration  fund  payment 
obligation,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  written  communication 
from  Reclamation,  Western  will  notify 
the  CVP  power  contractors  of  the  total 
power  Restoration  Fund  payment 
obligation,  and  the  multipliers  to  be 
used  in  assessing  that  obligation  to  the 
CVP  power  contractors. 


Assessing  the  Total  Power  Restoration 
Fund  Payment  Obligation 

Reclamation  is  responsible  for 
determining  the  total  power  Restoration 
Fund  payment  obligation  for  the  CVP 
power  and  water  contractors.  Prior  to 
each  FY  Reclamation  will,  by  written 
communication,  provide  to  Western's 
Area  Manager,  Sacramento  Area  Office, 
the  amount  determined  to  be  the  total 
power  Restoration  fund  payment 
obligation,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  written  communication 
from  Reclamation,  Western  will  notify 
the  CVT  power  contractors  of  the  total 
power  Restoration  Fund  payment 
obligation,  and  the  muhipliers  to  be 
used  in  assessing  that  obligation  to  the 
CVT  power  contractors. 

Assessing  the  Total  Power  Restoration 
Fund  Payment  Obligation 

Reclamation  is  responsible  for 
determining  the  total  power  Restoration 
Fund  payment  obligation  for  the  CVP 
power  and  water  contractors.  Prior  to 
each  FY  Reclamation  will,  by  written 
communication,  provide  to  Western's 
Area  Manager,  Sacramento  Area  Office, 
the  amount  determined  to  be  the  total 
power  Restoration  fund  payment 
obligation,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  written  communication 
from  Reclamation, Western  will  notify 
the  CVT  power  contractors  of  the  total 
power  Restoration  Fund  payment 
obligation,  and  the  multipliers  to  be 
used  in  assessing  that  obligation  to  the 
CVT  power  contractors. 

Collection  of  CVP  Power  Contractor's 
Bestoration  Fund  Bill 

Each  CVT  power  contractor  will 
receive  a  Restoration  Fund  bill  on  or 
about  the  25th,  but  no  later  than  the 
30th,  of  each  billing  month  designating 
the  amount  payable.  Within  20  days  of 
the  date  shown  on  the  Restoration  Fund 
bill,  the  total  amount  payable  as  set 
forth  on  the  bill  will  be  due.  The  first 
Restoration  Fund  billing  cycle,  for  each 
FY,  will  begin  at  least  30  days  after  (1) 
October  1  or  (2)  the  date  written 
notification  of  the  total  power 
Restoration  Fund  payment  obligation  is 
received  from  Reclamation,  whichever 
occurs  later. 

Payment  Due  Date 

All  CVP  power  contractors' 
Restoration  Fund  payments  are  due  and 
payable  by  the  CVP  power  contractors 
before  the  close  of  business  on  the  20th 
calendar  day  after  the  date  of  issuance 
of  each  Restoration  Fund  bill  or  the  next 
business  day  thereafter  if  said  day  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
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Late  Payment  Charges  Assessed  to 
Delinquent  Restoration  Fund  Payments 

Western  will  calculate  and  assess  late 
payment  charges  on  all  CVP  power 
Restoration  Fund  payment  obligations 
which  are  not  paid  in  full  by  the  due 
date  as  specified  above.  The  late 
payment  charge  will  be  the  interest 
accrued  on  all  unpaid  balances  and  will 
be  compounded  quarterly  at  the  average 
prime  interest  rate  values  published  in 
the  Federal  Reserve  Bulletin  for  each 
calendar  quarter. 

Deposit  of  CVP  Power  Contractor's 
Restoration  Fund  Payments  into  the 
Restoration  Fund 

On  or  about  the  21st  day  of  the  month 
following  each  billing  month,  Western 
will  deposit  all  of  the  CVP  power 
contractors'  Restoration  Fund  payments 
received,  including  late  payment 
charges,  into  the  Restoration  Fund. 

Adjustment  to  Collections 

By  April  30,  Western  will  review  the 
Restoration  Fund  assessments,  for  the 
period  October  1  through  March  31.  If 
the  actual  amount  being  assessed  is  25 
percent  greater  or  less  than  projected 
assessments.  Western  will  adjust  the 
delivered  or  scheduled  energy  and 
capacity  multipliers  for  the  remaining 
months  of  the  current  FY.  The  CVP 
power  contractors  will  be  notified  by 
letter,  no  later  than  May  15,  of  any 
adjustment  to  the  multipliers.  Beginning 
June  1,  and  continuing  throughout  the 
balance  of  the  current  FY,  the  adjusted 
multipliers  will  be  applied  to  the  CVP 
power  contractors'  delivered  or 
scheduled  energy  and  capacity.  All 
other  deviations,  in  the  amounts 
actually  collected  or  assessed,  will  be 
rolled  into  the  following  FY  and  added 
to  or  subtracted  from  the  amount  to  be 
assessed  in  that  FY. 

Review  Process 

Minimally,  Western  will  review  the 
assessment  method  every  5  years  or  if 
one  of  the  following  occurs: 

(1)  If  there  is  a  significant  change  to 
or  suspension  of  the  legislation, 

(2)  If  a  material  issue  arises,  or 

(3)  If  an  apparent  inequity  in  the 
assessment  method  is  discovered. 

Availability  of  Information 

Information  regarding  this  final 
procedure,  including  spreadsheet 
analysis,  comments,  letters, 
memorandums,  and  other  supporting 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  these 
procedures,  is  available  for  public 
inspection  and  copying  at  Western's 
Sacramento  Area  Office  located  at  1825 


Bell  Street,  suite  105,  Sacramento,  CA 
95825-1097. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.,  each  ' 
agency,  when  required  to  publish 
proposed  procedures,  is  further  required 
to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  de.scribe  the  impact  of  the 
procedures  on  small  entities.  Western 
has  determined  that  (1)  This  rulemaking 
relates  to  services  offered  by  Western 
and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act  and  (2)  the  impacts 
of  an  assessment  from  Western  would 
not  cause  a  substantial  adverse 
economic  impact  to  such  entities.  The 
requirements  of  this  Act  can  be  waived 
if  the  head  of  the  agency  certifies  that 
the  rule  wjll  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory'  review  under  Executive 
Order  12866:  accordingly,  no  clearance 
of  this  procedure  by  the  Office  of 
Management  and  Budget  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508).  Reclamation  is 
performing  a  programmatic 
environmental  impact  statement  (PELS) 
on  implementation  of  the  Act.  Western 
is  a  cooperating  agency  in  that  PEIS. 
The  proposed  procedures  for  the 
Restoration  Fund  payments  covered  by 
this  notice  fall  within  Western's  routine 
activities  and  operations  categorical 
exclusion  issued  January  7, 1993,  and 
will  have  no  environmental  impact. 

Issued  at  Golden,  Colorado,  March  30. 
1994. 

William  H.  Clagett, 

Administrator. 

|FR  Doc.  94-8478  Filed  4-7-94;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4710-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  21.  1994  Through 
March  25,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  Eimended. 
Requests  for  copies  of  EPA  comments  , 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

Summary  of  Rating  Definitions 

Environmental  Impact  of  the  Action 

LO — Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclo.sed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EU — Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  work 
with  the  lead  agency  to  reduce  these 
impacts. 

EO — Environmentally  Unsatisfactor)' 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
unsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
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at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1 — Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analy.sis 
or  data  collection  is  necessar\-,  but  the 
reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2 — Insufficient  Information 

The  draft  EIS  does  not  contain 
sufHcier.*  information  for  EPA  to  fully 
assess  e.-'viromnental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stjge.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
pu.'poses  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

DRAFT  EISs 

ERP  No.  D-AFS-E65043-00  Ratine 
EC2,  Ked-Cockaded  Woodpecker  (RCW) 
(Picoides  borealis)  Repopulation, 
Habitat  Management  Areas, 
Implementation,  National  Forests  in  the 
Southern  Region. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  due  to  oil  and  gas  seismic 
exploration.  EPA  recomimended  more 
stringent  restriction  on  oil  and  gas 
exploration  and  encouraged  uneven- 
aged  timber  harvesting  instead  of  even- 


aged  cutting,  as  a  mean  to  preserve 
habitat  diversity. 

ERP  No.  D-CGD-K50010-CA  Rating 
EC2,  Ford  Bridge  (Known  as  Henry  Ford 
(Badger  Avenue)  Railroad  Bridge) 
Replacement  Project,  Implementation, 
across  the  Cerritos  Channel  of  Los 
Angeles  and  Long  Beach  Harbor, 
Approval  of  Permits.  Los  Angeles 
County,  C'\. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
project's  potential  air  quality  impacts 
and  the  possibility  that  sediments 
proposed  for  dredging  may  contain 
elevated  DDT  levels.  EPA  requested 
clarification  of  these  issues  in  the  final 
EIS. 

ERP  No.  D-COE-L390.50-\VA  Rating 
EC2.  Southwest  Harbor  Cleanup  and 
Redevelopment  Project,  Construction, 
NPDES  Permit,  from  SVV  Spokane  Street 
to  Elliott  Bay  and  from  Harbor  Avenue 
S\V  to  the  West  Waterway.  Port  of 
Seattle,  King  County,  WA. 

Summary:  EPA  had  environmental 
concerns  due  to  the  lack  of  information 
on  contamination  at  the  Wyckoff 
property  and  lack  of  Clean  Air  Act 
conformity  determination. 

ERP  No.  I>-IBR-K39049-C.\  Rating 
EC2,  Coachella  Canal  Lining  Water 
Project,  Construction,  Operation  and 
Funding,  Riverside  and  Imperial 
Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
mitigation  plan  and  requested 
additional  information  on  supply  and 
quality  of  mitigation  water. 

ERP  No.  D-SFW-F60005-IN  Rating 
LOl,  Patoka  River  Wetlands  Projec-t, 
Land  Acquisition  for  Fish  and  Wildlife 
Protection  and  Management,  Funding 
and  Section  404  Permit.  Gibson  and 
Pike  Counties,  IN. 

Siimmory;  EPA  had  no  objections  to 
the  proposed  projert. 

ERP  No.  D-US.A-K11051-CA  Rating 
EC2,  Sacramento  Army  Depot  Disposal 
and  Reuse,  Implementation, 
Sacramento.  El  Dorado,  Placer  and  Yolo 
Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  comprehensive  analysis  of 
cumulative  impacts  and  Clean  Air  Act 
conformity  requirement.  Clariilcation  of 
these  issues  was  requested. 

ERP  No.  DC-NOA-K9C007-00  Rating 
LOl,  Pacific  Coast  Groundfish  Fishery 
Management  Plan,  Amendment  No.  8, 
Fixed  Gear  Sablefish  Individual  Quotas 
Program,  Approval  and  Implementation, 
off  the  Coast  of  WA,  OR  and  CA. 

Summary:  EPA  had  no  objections 
with  the  proposed  action. 


Final  EISs 

ERP  No.  F-BOP-D80022-PA, 
Philadelphia,  PA.  Metropolitan 
Detention  Center  (MDC),  Construction 
and  Operation,  City  of  Philadelphia.  PA. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  F-FAA-C51015-NI.  Newark 
International  Airport  Installation  and 
Operation  of  an  Instrument  Landing 
System  on  Runway  11,  Funding  and 
Airport  Layout  Plan  Approval,  Essex 
and  ITnion  Counties,  NJ. 

Summary:  EPA  had  no  objection  to 
the  proposed  project. 

ERP  No.  F-UAF-E11032-FL. 
Homestead  Air  Force  Ba.se  (AFB) 
Disposal  and  Reuse,  Implementation, 
Dade  County,  FL. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
air  quality  analysis  and  requested 
additional  clarification. 

ERP  No.  FA-COE-E36013-MS. 
Mississippi  River  and  Tributaries  Flood 
Control  Plan,  Updated  Information, 
Yazoo  Projects,  Yazoo  River  Basin, 
several  counties,  MS. 

Summary:  EPA  continued  to  have 
environmental  concerns  regarding  the 
sufficiency  and  success  of  the  proposed 
mitigation.  Verification  will  only  be 
determined  during  the  subsequent 
monitoring  effort  and  any  shortcomings 
will  need  to  be  rectified. 

Dated:  April  5,  1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 
IFR  Doc.  94-8495  Filed  4-7-94;  8.45  am} 

BILLINQ  CODE  S560-6&-U 


[ER-FRL-4710-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  En\ironmental  Impact 
Statements  Filed  March  28, 1994 
Throueh  April  01, 1994  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  940109,  Legislative  Draft  OS. 
BLM,  AZ,  Arizona  Statewide  Wild 
and  Scenic  Rivers,  Suitable  or 
Nonsuitable  Designation,  National 
Wild  and  Scenic  Rivers  System, 
several  counties,  AZ  Due:  July  07, 
1994,  Contact:  Phillip  Moreland  (602) 
650-0509. 

EIS  No.  940110,  Draft  EIS,  COE.  WI,  Fort 
McCoy  Family  Housing  Project  for 
Military  Personnel,  Site  Selection, 
Construction,  Funding.  Permits  and 
Licen.ses  Approval,  Monroe,  Jackson, 


Juneau,  LaCrosse  and  Vemon 
Counties,  WI,  Due:  May  23, 1994, 
Contact:  Larry  Van  Winkle  (703)  355- 
7625. 

ETS  No.  940111.  Final  EIS,  FAA.  WA, 
Seattle-Tacoma  International  Airport 
Improvement,  South  Aviation 
Support  Area,  Airport  Layout  Plan, 
Airport  Master  Plan,  Funding.  Section 
10  and  404  Permits  and  NPDES 
Permit.  Port  of  Seattle.  King  County. 
WA,  Due:  May  09.  1994.  Contact: 
Cayia  Morgan  (206)  227-2653. 

EIS  No.  940112,  Draft  EIS.  BPA,  WA.  ID. 
WY.  CO,  CA,  OR,  MT,  UT.  NM.  NV. 
AZ,  PacifiCorp  Capacity  Power  Sale 
Contract  for  1100  Megawatts  (MW) 
Long-Term  Confrad  for  Peaking 
Capacity.  Implementation.  WA.  OR. 
ID.  MT,  WY,  UT,  CO,  CA.  NV.  AZ. 
NM  and  British  Columbia.  Due:  May 
23.  1994.  Contact:  Roy  Fox  ( J03)  230- 
5878. 

EIS  No.  940113.  Draft  Supplement. 
FHW,  MN.  1-35/  Washington  Avenue 
South  in  Minneapolis  to  1-35  in 
Bumsville  Improvements. 
Construction  and  Reconstruction. 
Additional  Information.  Funding. 
COE  Section  404  and  10  Pennits  and 
U.S.  COD  Permit.  Cities  of 
Mimieapolis  and  Bumsville. 
Hennepin  and  Dakota  Counties.  MN. 
Due:  May  23.  1994.  Contact:  Steven 
Bahler  (612)  290-3259. 

EiS  No.  940114.  Draft  EIS.  BLM.  CA. 
Mesquite  Regional  Landfill  Project. 
Inipiementation.  Federal  Land 
Exchange.  Right-of-Way  Approval. 
Conditional-Use-Permit  and  General 
Plan  Amendment,  Lnperial  County. 
CA.  Due:  July  06.  1994.  Contact: 
Thomas  Zale  (619)  353-1050. 

EIS  No.  940115.  Draft  Supplement.  NPS. 
IN.  Gary  Marina  Development, 
Updated  Information  for  the  New 
Access  Alternatives.  Approval  and 
Right-of-Way  Permit.  Indiana  Dunes 
National  Lakeshore.  City  of  Garv.  Lake 
County.  IN.  Due:  June  07.  1994. 
Contact:  Dale  Engquist  (219)  926- 
7561. 

EIS  No.  940116,  Final  EIS,  AFS,  CO. 
Mountain  Plover  (Charadruis 
Montanus)  Management  Strategy. 
Implementation.  Pawnee  National 
Grassland,  Arapaho  and  Roosevelt 
National  Forests,  Weld  County.  CO. 
Due:  May  09, 1994.  Contact:  Jeffrey  M. 
Losche (303J  353-5004. 

EIS  No.  940117,  Draft  EIS.  GSA.  CA. 
Sacramento  Federal  Building — United 
States  Courthouse.  Site  Selection  and 
Construction  within  a  portion  of  the 
Central  Business  District,  City  of 
Sacramento.  Sacramento  County,  CA. 
Due:  May  23, 1994,  Contact:  Albert  P. 
Liu  (510)  744-5256. 
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EIS  No.  940118.  Revised  Draft  EIS.  FRC. 
NB.  Kingsley  Dam  Project  (FERC.  No. 
1417)  and  North  Platte/Keystone 
Diversion  Dam  (FERC.  No.  1835) 
Hydroelectric  Project,  Updated 
Information.  Application  for  Licenses. 
Near  the  Confluence  of  the  North/ 
South  Platters.  Keith.  Lincoln. 
Garden,  Dawson  and  Grasper 
Counties,  NB.  Due:  May  23. 1994, 
Contact:  J.  Ronald  McKitrick  (202) 
219-2783. 

EIS  No.  940119.  Final  EIS.  NOA. 
American  Lobster  Fishery 
Management  Plan  Amendment  5, 
Elimination  or  Prevention  of  Over 
fishing  in  the  Exclusive  Economic 
Zone  (EE/l.  .A.pproval  and  Permits, 
U.S.  Atk-.-.tic  Coast.  Due:  May  09, 
199  4,  Contact;  Rolland  A.  Schmitten 
(301) 713-2239. 

Dated:  April  5.  1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  ofFedenil 
Activities. 

[FR  Doc.  9-4-R494  Filed  4-7-94;  8:4.^  am] 

BILUNQ  CODE:  6S«0-4(MJ 


[FRL-4861-3] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 

Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Art.  Public  Ixiw  92-463, 
notiv.f  is  hereby  given  that  various 
committees  of  the  Science  Advisory' 
Board  (SAB)  will  meet  on  the  dates  and 
timts  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  all  meetings  will  be  on  a  fi-rst- 
come  basis.  For  further  information 
concerning  each  meeting,  please  contact 
the  individuals  listed  below.  Documents 
that  are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  S,'\B  Office.  Many  of  the  meetings 
listed  below  include  discussion  of 
issues  relevant  to  the  SAB's 
Environmental  Futures  Project.  The 
Environmental  Futures  effort  is 
described  in  58  FR  48063.  dated 
September  14,  1993. 

1.  Ecological  Processes  and  Effects 
Committee 

The  Wildlife  Criteria  Subcommittee  of 
the  Ecological  Processes  and  Effects 
Committee  (EPEC)  of  the  SAB  will  meet 
on  April  27-28.  1994.  at  the  Holiday  Inn 
Georgetown,  2101  Wisconsin  Avenue, 
NW.,  Washington.  DC  20007.  The 
Subcommittee  will  engage  in  a 
consultation  with  Agency  staff  regarding 
the  development  of  national  wildlife 


criteria.  The  meeting  is  open  to  the 
public,  and  will  begin  at  1  p.m.  on  April 
27.  To  obtain  a  draft  agenda,  please 
contact  Ms.  Mary  Winston,  SAB  Staff 
Secretary,  at  (202)  260-6552  or 
INTERNET  address  WINSTON. 
MARY@EPAMAIL.EPA.GOV,  or  by  mail 
to  Ecological  Processes  and  EfTects 
Committee.  Science  Advisory  Board 
(1400F).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460.  Single  copies  of  the  briefing 
materials  provided  to  the  Subcommittee 
are  available  from  the  EPA  Water 
Resource  Center  (RC-4100).  401  M 
Street.  SW..  Wasshington,  DC  20460, 
telephone  (202)  260-7786.  Anyone 
wishing  to  make  a  brief  oral 
presentation  at  the  meeting  must  notify 
Stephanie  Sanzone.  Designated  Federal 
Official  for  the  Committee,  at  (202)  260- 
6557  and  forward  thirty-five  (35)  copies 
of  a  written  statement  to  her  no  later 
than  April  22.  1994.  Oral  comments  to 
the  Committee  will  be  limited  to  five 
minutes  per  individual,  and  should  not 
be  repetitive  of  previously  submitted 
WTitten  statements. 

2.  Drinking  Water  Committee 

The  Drinking  Water  Committee 
(DWC)  of  the  SAB  will  meet  on  April 
27-28.  1994.  from  8.30  a.m.  to  5  p.m.  at 
the  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue  NW.,  Washington. 
DC  20007.  At  the  meeting,  the 
Committee  will; 

(a)  Be  briefed  on  the  Agency's 
treatment  of  relative  source 
contribution; 

(b)  Review  the  Infomiation  Collet^ion 
Rule  proposed  by  the  Agency  on 
February  10.  1994  (59  FR6332);  and 

(c)  Conduct  a  discussion  and  work 
session  concerning  the  Committee's 
contribution  to  the  S.'kB's 
Environmental  Futures  Initiative.  The 
Committee  has  been  provided  with 
copies  of  the  Information  Collection 
Rule.  This  document  is  available  by 
calling  the  Drinking  Water  Hotline  at  1- 
800-426-4791  or  writing  to  the  EPA 
Water  Resource  Center,  401  M  Street 
SW..  (Mail  Code  RC-^100).  Washington, 
DC  20460.  The  report  is  not  available 
from  the  Science  Advisory  Board.  No 
background  documents  are  available  for 
items  (a)  and  (c)  above. 

To  obtain  a  draft  agenda,  please 
contact  Ms.  Mary  Winston.  SAB  Staff 
Secretary,  at  (202)  260-6552  or 
INTERNET  address  WINSTON. 
MARY@EPAMAIL.EPA.GOV.  or  by  mail 
to  Drinking  Water  Committee.  Science 
Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington.  DC  20460. 
Members  of  the  public  wishing  to  make 
a  brief  oral  presentation  at  the  meetmg 
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must  notify  Mr.  Manuel  Gomez, 
Designated  Federal  Official  for  the 
Committee,  at  (202)  260-2563  and 
forward  thirty-five  (35)  copies  of  a 
written  statement  to  him  no  later  than 
April  22, 1994.  Oral  comments  to  the 
Committee  will  be  limited  to  five 
minutes  f)er  individual,  and  should  not 
be  repetitive  of  previously  submitted 
written  statements. 

3.  Bioaccumulation  Subcommittee 

On  April  28-29. 19S  ^.  the 
Bioaccumulation  Subcorrmittee.  a  joint 
subcommittee  of  the  Drir.l  ing  Water 
Committee  and  the  Ecolo;,ical  Processes 
and  Effects  Committee  of  the  SAB,  will 
meet  at  the  Holiday  It""  Georgetown 
(location  listed  above)  beginning  at  3 
p.m.  on  April  28  and  ending  no  later 
than  4  p.m.  on  April  29.  The 
Bioaccumulation  Subcommittee  will:  (a) 
Review  the  Thoniann  model  for 
bioaccumulation  and  its  application  by 
the  Agency;  and  (b)  conduct  a 
consultation  on  strategies  to  address 
is'^ues  of  bioaccumulation  by  the 
Af.ency  in  the  future. 

Single  copies  of  the  background 
m  iterials  provided  to  the  Subcommittee 
a.  e  available  from  the  EPA  Water 
R  source  Center  {RC-4100),  401  M 
S-  reel.  SW.,  Washington,  DC  20460. 
ttr it-phone  (202)  260-7786.  For  copies  of 
tl  e  agenda  and  other  practical  meeting 
ii  formation,  please  contact  Ms.  Mary 
V  inston.  Staff  Secretary,  at  (202)  260- 
f  .52,  or  INTERNET  address  WINSTON. 
?.tARY€EP AMAIL.EPA.GOV.  For  more 
d, 'ailed  information  concerning  the 
Subcommittee  meeting,  please  contact 
Mr.  Manuel  R.  Gomez,  Ulesignated 
Federal  Official  (DWC),  or  Ms. 
Stephanie  Sanzone.  Designated  Federal 
Official  (EPEC),  Science  Advisor^'  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Members  of  the  public  who  w^h  to 
make  a  brief  oral  presentation  to  the 
Subcommittee  must  contact  Mr.  Gomez 
or  Ms.  Sanzone  no  later  than 
Wednesday,  April  22, 1994,  in  order  to 
be  included  on  the  Agenda.  In  general, 
oral  presentations  will  be  limited  to  five 
minutes  per  individual  or  group  and 
should  not  be  repetitive  of  previously 
submitted  oral  or  WTitten  statements. 
Written  statements  of  any  length  (at 
least  35  copies)  may  be  provided  to  the 
Committee  up  until  the  meeting. 

4.  Radiation  Advisory  Committee 

The  Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC), 
will  conduct  a  planning,  coordination 
and  review  meeting  on  Wednesday,  May 
4  through  Thursday,  May  5, 1994  at  the 
Marriott  Crv'stal  Gty  Courtyard,  2899 


Jefferson  Davis  Highway,  Arlington,  VA 
22202  (tel.  703-549-3435).  On 
Wednesday,  May  4,  1994  the  RAC  will 
meet  at  9  a.m.  and  adjourn  no  later  than 
6  p.m.  On  Thursday,  May  5,  1994  the 
RAC  will  meet  starting  at  8:30  a.m.  and 
will  adjourn  no  later  than  4  p.m. 

The  topics  likely  to  be  covered 
include  a  consultation  on  either  Clean- 
up Standards  for  Radionuclides  or  Low- 
Level  Waste  Research.  The  RAC 
anticipates  a  closure  dis(  i";sion  on  its 
own  self-initiated  Radon  Science 
Initiative  (RSI)  study,  a  prn;.^ess  report 
on  its  efforts  on  the  Radint:on 
Environmental  Futures  Prr  ;ect,  and  a 
progress  report  on  its  own  self-initiated 
study  on  a  RAC  Retrospective,  which  is 
a  reflective  study  of  the  impacts  and 
value  of  the  RAC's  past  reviews  to  the 
conduct  of  the  Agency's  radiation- 
related  activities.  Additionally,  there  are 
likely  to  be  courtesy  briefings  by  the 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  staff  on  a  number  of  topics, 
including  the  following:  Biological 
Effects  on  Ionizing  Radiation  (BEIR)  VI. 
Waste  Isolation  Pilot  Plant  (WIPP) 
Qassification  Criteria.  Waste 
Clas.sification,  and  Low  Linear  Energy 
Transfer  (LET)  Uncertainty.  The  meeting 
is  open  to  the  public  and  seating  will  be 
on  a  first  come  basis. 

Any  member  of  the  public  wishing 
further  information,  sut.h  as  a  proposed 
agenda  for  the  meeting  should  contact 
E^.  K.  Jack  Kooyoorrjian,  Designated 
Federal  Official,  or  N'.'-s.  Diana  L.  Pozun, 
Staff  Secretary-;  Science  Advisory  Board 
(140O-F);  U.S'.  Envirnmicntal  Protection 
Agency;  401  M  Stro<H.  SW.,  Washington. 
DC  20460,  Phone:  (2021  260-6552  or 
FAX  (202)  260-7118.  Copies  of  the  draft 
Radon  Science  Initiative  (RSI)  study 
will  be  available  at  the  time  of  the 
meeting.  Otherwise,  there  are  no 
documents  on  any  of  the  above  review 
topics  available  to  the  public.  Members 
of  the  public  who  wish  to  make  a  brief 
oral  presentation  should  contact  Dr. 
Kooyoomjian  no  later  than  April  27, 
1994  in  order  to  have  time  reser\'ed  on 
the  agenda.  Written  statements  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Committee  up  until  the 
meeting. 

5.  Radiation  Environmental  Futures 
Subcommittee 

The  Radiation  Environmental  Futures 
Subcommittee  (REFS)  of  the  Radiation 
Advisory  Committee  (R.\C),  Science 
Advisory  Board  (SAB)  will  conduct  a 
meeting  on  Friday,  May  6,  1994  at  the 
Marriott  Crystal  City  Courtyard,  2899 
Jefferson  Davis  Highway,  Arlington,  VA 
22202  (tel.  703-549-3435).  On  Friday, 
May  6,  1994  the  RAC  will  meet  at  8:30 
a.m.  and  adjourn  no  later  than  4  p.m. 


The  REFS  will  continue  development  of 
a  draft  report  on  the  topic  of  radiation 
environmental  futures.  At  this  time,  a 
draft  report  is  not  available.  The 
meeting  is  open  to  the  public  and 
seating  will  be  on  a  first  come  basis. 
Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  for  the  meeting  should  contact 
Dr.  K.  Jack  Kooyoomjian.  Designated 
Federal  Official,  or  Mrs.  Diana  L.  Pozun, 
Staff  Secretary;  Science  Advisory  Board 
(1400-F);  U.S.  Environmental  Protection 
Agency;  401  M  Street,  SW..  Washington, 
DC  20460,  Phone:  (202)  260-6552  or 
FAX  (202)  260-7118.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  should  contact  Dr. 
Kooyoomjian  no  later  than  April  27, 
1994  in  order  to  have  time  reserved  on 
the  agenda.  Written  statements  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Committee  up  until  the 
meeting. 

6.  Research  Strategics  Advisory 
Committee 

The  Research  Strategies  Advisory' 
Committee  (RSAC)  of  the  Science 
Advisory  Board  (SAB)  v'ill  meet  from 
8:30  a.m.  to  5  p.m.  on  May  12  and  13, 
1994  to  review  a  contractor  prepared 
report  on  the  EPA  Laboratory  Study. 
The  Committee  will  meet  in  the  EPA 
Conference  Center  adjacent  to  the 
Washington  Information  Center  at  the 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW..  Washington,  DC 
20460.  The  meeting  is  open  to  the 
public,  however,  seating  at  the  meeting 
is  limited  and  will  be  on  a  first  come 
basis.  On  May  12  the  meeting  will  be 
held  in  Room  4  South  and  on  May  13 
the  meeting  will  be  held  in  Room  3 
North. 

The  SAB  has  been  asked  by  EPA 
Administrator  Carol  M.  Browner  to 
review  an  assessment  of  the 
management,  missions,  staffing, 
facilities,  and  services  of  the  EPA 
laboratories  (including  laboratories 
operated  by  the  Office  of  Research  and 
Development,  EPA  program  offices,  and 
ten  regional  environmental  services 
laboratories).  The  objectives  of  this 
as.sessment  are  to  develop  a  baseline  of 
all  of  EPA's  laboratories,  to  assess 
options  to  enhance  the  quality, 
effectiveness,  and  efficiency  of 
laboratory,  and  to  provide  institutional 
flexibility  needed  for  current  and  future 
roles  and  missions.  This  study  will  be 
completed  in  late  April.  As  part  of  the 
review,  the  SAB  has  been  asked  to 
evaluate  the  adequacy  of  the  data 
collection  and  analysis,  the  relevance  of 
the  analysis  to  the  objectives  of  the 
study,  and  EPA's  needs  for  scientific 
and  technical  information  with  respect 


to  their  impact  on  the  quality  of  science 
now  and  in  the  future. 

To  obtain  single  copies  of  the  report, 
please  contact  Mr.  Jerrj-  Graham,  (202) 
260-7500,  Office  of  Research  Program 
Management  (8102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S\V., 
Washington,  DC  20460.  Anyone  wishing 
to  obtain  an  agenda  for  this  meeting  or 
to  make  a  presentation  at  the  meeting 
m.ust  notify  Dr.  Edward  S.  Bender. 
Designated  Federal  Official,  at  (202) 
260-2562.  Research  Strategies  Advisory 
Committee.  Science  Advisory  Board 
(HOOF).  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S\V..  Washington. 
DC  20460.  or  at  INTERNET  address 
BENDER.  EDWARD® 
EP.\MAIL.EPA.GOV.  For  written 
statements,  please  provide  thirty-five 
(35)  copies  to  him  no  later  than  April 
28, 1994.  Oral  comments  to  the 
Committee  will  be  limited  to  five 
minutes  per  individual,  and  should  not 
be  repetitive  of  previously  submitted 
written  statements. 
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7,  Environmental  Futures  Committee 

The  Envirormiental  Futures 
Committee  (EFC)  of  the  SAB  will 
conduct  public  meetings  from  8:30  a.m. 
to  5  p.m.  on  the  following  dates:  May 
18-19. 1994  and  June  15-16, 1994.  Both 
meetings  will  be  held  at  the  Marriott 
Crystal  City  Courtyard,  2899  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202. 

The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
SAB  at  the  request  of  Administrator 
Brovnier  to  assist  the  Agency  in 
anticipating  environmental  problems, 
issues  and  opportimities.  The  charge  to 
this  Committee  includes:  developing  a 
procedure  for  short  and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection;  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  firom  the 
examinations  of  future  developments 
and  recommend  actions  for  EPA  to 
address  them.  At  these  meetings,  the 
EFC  will  receive  briefings  on  Futures 
issues;  discuss  the  overall  progress  of 
the  project  (including  tracking  the 
activities  of  the  SAB  Standing 
Committees  that  are  involved  in  the 
project);  and  begin  to  develop  its  drafl 
report.  A  final  Committee  product  is 
anticipated  in  late  1994. 

These  meetings  are  open  to  the 
public,  but  seating  is  limited  and 
available  on  a  first  come  basis.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meetings  or 
who  vtrishes  to  submit  oral  or  written 


comments  (at  least  35  copies)  should 
contact  one  of  the  Designated  Federal 
Officials,  Mr.  Robert  Flaak  or  Dr. 
Edward  Bender,  Science  Advisory 
Board  (Mail  Code  1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
telephone  (202)  260-6552;  FAX  (202) 
260-7118,  or  via  The  INTERNET  at: 
FLAAK.ROBERT@EPAMAIL.EPA.COV. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory-  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  v\Titten 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  March  30,  1994. 
A.  Robert  Flaak. 

Acting  Staff  Director,  Science  Adviaory  Board. 
(PR  Doc  94-8462  Filed  4-7-94:  8:45  am) 
BtlXINQ  CODE  6Sa»-60-P 


[AMS-  FRL-4861-2] 

Air  Pollution  Control;  Ozone  Transport 
Commission;  Recommendation  that 
EPA  Adopt  Low  Emission  Vehicle 
Program  for  the  Northeast  Ozone 
Transport  Region 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Enviromnental  Protection 
Agency  (EPA)  is  now  in  the  process  of 
reviewing  the  recommendation  of  the 
Northeast  Ozone  Transport  Commission 
(OTC)  that  EPA  require  all  State 
members  of  the  OTC  to  adopt  an  OTC 
Low  Emission  Vehicle  program  for  the 
entire  Northeast  Ozone  Transport 
Region.  The  Agency  must  approve, 
disapprove  or  partially  approve  and 
partially  disapprove  the 
recommendation  of  the  OTC 
DATES:  EPA  will  hold  a  public  hearing 
on  the  OTC  recommendation  on 


Monday,  May  2, 1994  from  1  p.m.  to 
4:30  p.m.  (EDT)  and  on  Tuesday,  May 
3, 1994  from  9  a.m.  to  4:30  p.m.  (EDT). 
ADDRESSES:  The  hearings  will  be  held  at 
the  Fifth  Floor  Auditorium,  Connecticut 
Department  of  Envirormiental  Protection 
Building,  79  Ehn  Street  Hartford. 
Connecticut  06106.  In  compliance  with 
the  Americans  with  Disabihties  Act, 
accommodations  will  be  provided  for 
persons  with  hearing  impairments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Shields,  Office  of  Mobile  Sources, 
USEPA,  401  M  Street,  SW,,  Washington. 
DC  20460,  telephone:  (202)  260-3450. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  has  previously  issued  a  Federal 
Register  notice  describing  the  OTC 
p)etition,  on  Friday,  March  18, 1994  at 
59  FR  12914-12916.  The  Agency  will 
issue  a  further  Federal  Register  notice 
in  mid  April  that  will  provide  specific 
information  and  more  detail  regarding 
the  process  EPA  intends  to  follow  in 
reaching  a  decision.  The  notice  will  also 
describe  and  discuss  significant  issues 
related  to  the  petition. 

Dated:  April  1.  1994. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  94-8460  Filed  4-7-94;  8:45  ami 
BILUNG  CODE  65«fr-60-F 


[FRL-4a81-1] 

Notice  of  Availability  of  1993  RCRA 
inspection  Manual 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Availabihty  of  inspection 
manual. 

SUMMARY:  The  Envirormiental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  final  inspection 
giiidance  entitled  The  1993  RCRA 
Inspection  Manual.  This  manual 
replaces  the  RCRA  Inspection  Manual 
completed  in  1988.  The  manual 
provides  guidance  concerning  the 
procedures  and  checklists  employed  by 
duly  authorized  inspectors  during 
RCRA  inspections  pursuant  to  section 
3007  of  the  Resource  Conservation  and 
Recovery  Act. 

Although  this  manual  is  intended  for 
use  by  RCRA  field  inspectors  to  assist 
them  in  their  performance  of 
Compliance  Evaluation  Inspections  of 
RCRA  generators,  transporters,  and 
treatment,  storage,  and  disposal 
facilities,  with  this  notice,  we  are  also 
making  it  available  to  the  public. 
ADDRESSES:  Copies  of  the  document 
entitled  The  1993  RCRA  Inspection 
Manual  are  available  for  viewing  at  all 
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EPA  libraries  and  the  RCRA/Superfund 
docket.  The  docket  number  is  F-94- 
RI2A-FFFFF.  The  docket  is  located  at 
EPA  Headquarters  (room  M2616).  410  M 
Street  SW.,  Washington,  DC  20460  and 
is  open  from  9  a.m.  to  4  p.m.,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  202-260-9327  for 
appointments.  Copies  cost  $.15/page.  In 
addition,  this  document  is  also  available 
for  purchase  through  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  at  (703)  487- 
4600:  The  1993  RCRA  Inspection 
Manual.  (NTIS  #  PB94-963-605). 

Dated:  April  1, 1994. 
Bruce  M.  Diamond, 
Director,  Office  of  Waste  Programs 
Enforcement. 
(FR  Doc.  94-8461  Filed  4-7-94;  8:45  am) 

BILUNG  COOC  6540-SO-F 

[OPPTS-59977A;  FRL-4770-5] 

Certain  Chemicals;  Premanufacture 
Notices;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

SUMMARY:  This  notice  corrects  the  Dates 
section  for  a  premanufacture  notice 
which  published  in  the  Federal  Register 
of  March  17, 1994  by  removing  the 
review  periods  for  two  entries  that  were 
inadvertently  included  and  by  adding 
the  review  period  for  two  that  were 
mistakenly  left  off  the  list. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  17,  1994  (59 
FR  12604),  FR  Doc.  94-6171,  OPPTS- 
59977,  the  Dates  section  i«  corrected  to 
read  as  follows: 
DATES:  Close  of  review  periods: 

Y  94-38,  February  10, 1994. 
Y 94-39,  February  15, 1994. 

Y  94-40,  February  16, 1994. 
Y 94-41,  February  21, 1994. 

Y  94-42.  February  22,  1994. 
Y 94-43,  February  24, 1994. 

Y  94-44,  February  22, 1994. 

Y  94-45,  94-46,  94-47,  94-48.  94-49, 
February  28, 1994. 

List  of  Subjects 

Environmental  protection. 
Premanufacture  notification. 


Dated:  March  28, 1994. 
Frank  V.  Caesar, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-8463  Filed  4-7-94;  8:45  am) 

eajJNG  CODE  eS60-S0-F 

[0PPTS-693a5;  FRL-477a-€] 

Certain  Chemicals;  Application  of  Test 
Marketing  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
marketing  purposes  under  section 
5(h)(1)  of  TSCA.  Requirements  for  test 
marketing  exemption  (TME) 
applications,  which  musteither  be 
approved  or  denied  within  45  days  of 
receipt  are  discussed  in  EPA's  final  rule 
published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This 
notice,  issued  under  section  5(h)(6)  of 
TSCA,  announces  receipt  of  two 
applications  for  exemption,  provides  a 
summary,  and  requests  comments  on 
the  appropriateness  of  granting  these 
exemptions. 

Writter}  comments  by: 

T  94-8,  March  24,  1994. 

T  94-9,  March  24,  1994. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-59335)"  and  the 
specific  TME  number  should  be  sent  to: 
Document  Control  Office  Center  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Rm.  G-099  ET 
Washington,  DC  20460,  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW. 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
b>'  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  docket  Office  ETG-102  at  the 
above  address  between  12  noon  and  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 


194-6 

Manufacturer.  Confidential. 

Close  of  Review  Period.  April  7,  1994. 

Chemical.  (G)  Alkylamine  salt, 
naphthenic,  sulfonic  acids,  oil-soluble, 
sodium  salt. 

Use/Production.  (G)  Dispersion  aid. 
Prod,  range:  Confidential. 

T94-9 

Close  of  Review  Period.  April  7, 1994. 

Manufacturer.  Confidential. 

Chemical.  (G)  Starch-g-poly  (methyl 
acrylate). 

Use/Production.  (G)  Foam  loose  fill 
and  foam  sheet  packing  material  Prod, 
range:  900,000-1,500,000  kg/yr. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  March  28, 1994. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-8464  Filed  4-7-94;  8:45  ami 

BILUNG  CODE  «560-50-F 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Board  of  Directors  of  the  Export-import 
Bank  of  the  United  States 

Time  and  Place:  Monday,  April  11, 
1994,  at  9:30  a.m.  The  meeting  will  be 
held  at  Eximbank  in  room  1141,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 

Agenda:  1.  Reinventing  Eximbank: 
Working  Capital  Guarantee  Program 
Additionality;  2.  Option  1: 
Additionality,  Small  Business,  and  the 
Working  Capital  Guarantee  Program;  3. 
Option  2:  Additionality  Accepted;  4. 
Reinventing  Eximbank:  Working  Capital 
Guarantee  Program  Changes. 

Public  Participation:  The  meeting  will 
be  open  to  public  observation.  In  order 
to  permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Loretta 
Carrier,  room  1112,  811  Vermont 
Avenue,  NW.,  Washington,  DC  20571. 
(202)  566-8893,  not  later  than  Friday. 
April  8, 1994.  If  any  person  wishes 
auxiliary  aids  (such  as  a  sign  language 
interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  April  8, 1994,  Loretta  Carrier,  room 
1112,  811  Vermont  Avenue,  NW.. 
Washington,  DC  20571.  Voice:  (202) 
566-8893  or  TDD:  (202)  535-3913. 

Further  Information:  For  further 
information,  contact  Loretta  Carrier. 


room  1112, 811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  (202)  566-8893 
Tamzen  C.  Reitan, 

Vice  President,  Management  Services:  and 

Human  Resources. 

IFR  Doc.  94-8424  Filed  4-7-94.  8;45  am! 

BILUNG  CODE  6690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1-6950] 

On  February  28, 1994,  COMSAT  Mobile 
Communications  (CMC)  Filed  its 
Proposed  Non-Accounting  Compliance 
Plan  (PLAN)  in  Response  to  the 
Requirements  Set  Forth  in  the  Order, 
Communications  Satellite  Corporation, 
8  FCC  Red  1531  (1993) 

File  Nos.  I-S-P-92-001  and  I-S-P-91- 
004 

April  4,  1994. 

In  this  Public  Notice  we  amend  the 
pleading  cycle  established  in  Public 
Notice,  Report  No.  1-6939  (March  9. 
1994). 

Amended  Pleading  Cycle  Established 

Comments:  April  25,  1994; 

Reply  Comments:  May  9,  1994. 

In  its  Plan,  CMC  seeks  approval  of 
certain  proposed  noji-structural 
safeguards  to  permit  the  elimination  of 
structural  safeguards  for  CMC's 
enhanced  maritime  services,  as  set  forth 
in  Communications  Satellite 
Corporation,  8  FCC  Red  1531  (1993). 

Interested  parties  may  file  comments 
on  the  proposed  plan  no  later  than  April 
25, 1994.  Reply  comments  may  be  filed 
no  later  than  May  9, 1994. 

An  original  and  four  copies  of  all 
comments  and  replies  must  be  filed  in 
accordance  with  Commission  rule 
1.51(c),  47  CFR  1.51(c).  In  addition,  one 
copy  of  each  pleading  should  be  filed 
with  International  Transcription 
Service,  the  Commission's  duplicating 
contractor,  at  its  offices  at  2100  M  St., 
NW.,  suite  140,  Washington,  DC  20037, 
and  one  copy  at  the  International 
Reference  Room,  1919  M  Street,  NW., 
room  533,  Washington,  DC  20554. 

For  further  information  concerning  this 
matter,  please  contact  Jennifer  A.  Manner. 
International  Policy  Division,  Common 
Carrier  Bureau,  (202)  632-7265.  or  Mary 
Cobbs  and  June  Alston  at  (202)  632-7265. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary.  • 

[FR  Doc.  94-8387  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  6712-01-M 
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Applications  for  Consolidated 
Proceeding 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city 
and  state 

File  No. 

MM 

docket 

No. 

A.  Cum- 

BPED-920508MD .. 

94-27 

berland 

Commu- 

nities Com- 

munica- 

tions Corp; 

Pioneer, 

TN. 

B.  The 

BPED-920810MA. 

Moody 

Bible  Insti- 

tute of  Chi- 

cago; 

Crossville. 

TN. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29,  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

1.  307(b) — Noncommercial  Educational 

FM— A  and  B 

2.  Comparative — Noncommercial 

Educational  FM — A  and  B 

3.  Ultimate— A  and  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  Inc.  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037;  telephone 
(202) 857-3800. 

Linda  B.  Blair, 

Assistant  Chief.  Audio  Service  Division,  Mass 
Media  Bureau. 

IFR  Doc.  94-8423  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-955-0R] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-955-DR),  dated  August 
24, 1992,  and  related  determinations. 
EFFECTIVE  DATE:  April  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Robert 
Adamcik  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Paul  Hall  as  Federal 
Coordinating  Officer  for  this  disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  94-8469  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  6718-02-M 


[FEMA-1020-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1020-DR),  dated 
March  31,  1994,  and  related 
determinations. 
EFFECTIVE  DATE:  April  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Georgia  dated  March  31,  1994.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
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catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  31, 1994: 

Catoosa,  Walker,  Whitfield.  Murray,  and 
Rabun  Counties  for  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
William  C.  Tidball, 
ChiefofStaff. 
[FR  Doc  94-S470  Filed  4-7-94;  8:45  ami 

BILUNG  CO06  (TU-OI-M 

[FEMA-1014-OR] 

Virginia;  Amencknent  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM.A). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia.  (FEXW- 
1014-DR),  dated  March  10, 1994,  and 
related  determinations. 
EFFECTIVE  DATE:  March  28.  1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  645-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  dated  March 
10. 1994.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  10, 1994: 

Cities  of  Bristol,  Buena  Vista, 
Fredericksburg.  Petersburg,  Radford,  Roancke 
and  Richmond  and  the  County  of  Amherst 
for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  \o. 
83.516,  Disaster  Assistance) 
Richard  W.  Krinun, 

Associate  Director,  Pesponse  and  Recovery 
Directorate. 

[FR  Doc.  94-8468  Filed  4-7-94.  8:45  am] 
BILUNG  cooe  CTIS-Oa-M 


FEDERAL  RESERVE  SYSTEM 

Credit  CooMnercial  d*  France  SJk.  and 
Berliner  Handato-und  Frankfurter 
Bank;  AppUcations  To  Engage  in 
Certain  Nonbanking  Activities 

Credit  Commercial  de  France  S.A., 
Paris,  France,  and  Berliner  Handels-und 
Frankfurter  Bank,  Fr»ikfurt  am  Main, 
Germany  fApplicants),  have  applied 
pursuant  to  section  4(cK8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 


1843(c)(8))  (BHC  Act)  and  §  225.23  of 
the  Board's  Regulation  Y  (12  CFR 
225.23),  to  retain  control  of 
Charterhouse  North  America.  Inc..  New 
York,  New  York,  and  its  subsidiaries 
(Company),  and  thereby  engage  in  the 
fbllowing  nonbanking  activities: 

1.  Acting  as  agent  in  the  private 
placement  of  securities; 

2.  Providing  advice,  including 
rendering  fairness  opinions  and 
providing  valuation  services,  in 
connection  with  mergers,  acquisitions, 
divestitures,  joint  ventures,  leveraged 
buyouts,  recapitalizations,  capital 
Structurings,  and  financing  transactions 
(including  private  and  public  financings 
and  loan  syndications),  and  conducting 
financial  feasibility  studies,  pursuant  to 
S  225.25(b)(4)(vi)(A)(I)  of  the  Board's 
Regulation  Y; 

3.  Providing  financial  and  transaction 
advice  regarding  the  structuring  and 
arranging  of  swaps,  caps,  and  similar 
fransactions  relating  to  interest  rates, 
currency  exchange  rates  or  prices,  and 
economic  and  financial  indices,  and 
similar  transactions,  pursuant  to 

S  225.25(b)(4)(vi)(A)(2)  of  the  Board's 
Regulation  Y; 

4.  Providing  portfolio  investment 
advice,  including  providing  investment 
Jesearch  and  advice  to,  and  promoting 
and  assisting  direct  investment  by, 
investors  in  real  prof>erty.  pursuant  to 
S225.25(b)(4Miii)  of  the  Board's 
Regulation  Y;  and 

5.  Arranging  commercial  real  estate 
equity  financing,  pursuant  to 

$  225.25(b)(14l  of  the  Board's  Regulation 
Y. 

Applicants  seek  approval  to  conduct 
the  proposed  activities  throughout  the 
ynited  States. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  bariking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto".  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Peserve  System.  516  F.2d  1229  (D.C.  Cir. 
1975).  These  considerations  are  (1) 
whether  banks  generally  have  in  tact 
provided  the  proposed  services,  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 


well  to  provide  the  proposed  services, 
and  (3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237,  In  additirai,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806,  January  5, 
1984. 

Applicants  state  that  the  Board 
previously  has  determined  by  regulation 
that  certain  of  the  proposed  activities, 
when  conducted  within  the  limitations 
established  by  the  Board  in  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)  (4)  and  (14)  (certain 
investment  and  financial  advisory 
services  and  real  estate  equity  financing 
activities).  See  also  The  Royal  Bank  of 
Scotland  Group  pic,  76  Fedieral  Reser\e 
Bulletin  866  (1990).  Applicants 
maintain  that  Company  will  engage  in 
these  proposed  activities  in  conformity 
with  the  limitations  established  by  the 
Board  in  Regulation  Y  and  in  previous 
interpretations  and  orders. 

Applicants  also  maintain  that  the 
Board  previously  has  determined  by 
order  that  the  proposed  private 
placement  activities,  when  conducted 
within  the  limitations  established  by  the 
Board  in  its  previous  orders,  are  closely 
related  to  banking,  and  consistent  with 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  See  Bankers  Trust  New 
York  Corporation.  75  Federal  Reserve 
Bulletin  829  (1989).  Applicants  state 
that  Company  wrtll  conduct  the 
proposed  private  placement  activities  in 
conformity  with  the  conditions  and 
limitations  established  by  the  Board  in 
prior  cases. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  tlM  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competitkHi,  or 
gains  in  efficiency,  that  outwreigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflkts  of 
interests,  or  unsound  hanking 
practices."  12  U.S.C.  1843(cX8). 

Applicants  believe  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicants  maintain  that 
the  proposal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 


Applicants  state  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  applications, 
and  does  not  represent  a  determination 
by  the  Board  that  the  proposal  meets  or 
is  likely  to  meet  the  standards  of  the 
BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551.  not  later  than  April  27, 
1994.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Resen.  e 
System.  April  4.  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-8426  Filed  4-7-94;  8:45  am) 
BILUNG  CODE  S210-01-P 


Federal  Register  /  Vol.  59.  No.  68  /  Friday,  April  8.  1994  /  Notices 


16815 


Futura  Banc  Corp.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  2 
1994. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  Futura  Banc  Corp.,  Urbana,  Ohio; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Champaign  National  Bank  and 
Trust,  Urbana.  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1.  CNB  Holdings  Inc..  Pulaski, 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
Community  National  Bank  (in 
organization).  Pulaski.  Virginia,  a  de 
novo  bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Northern  Trust  Corporation, 
Chicago,  Illinois,  and  Northern  Trust  of 
Florida  Corporation,  Chicago,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  Beach  One  Financial  Services,  Inc., 
Vero  Beach.  Florida,  and  thereby 
indirectly  acquire  Beach  One  Financial 
Services,  Inc..  Vero  Beach,  Florida,  and 
The  Beach  Bank  of  Vero  Beach,  Vero 
Beach,  Florida. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Mabrey  Bancorporation,  Inc., 
Okmulgee,  Oklahoma;  to  acquire  48.78 
percent  of  the  voting  shares  of  CSB,  Inc., 
Bixby,  Oklahoma,  and  thereby 
indirectly  acquire  Citizens  Security 
Bancshares,  Inc..  Bixby.  Oklahoma,  and 
Citizens  Security  Bank  and  Trust 
Company,  Bixby.  Oklahoma.  In 
connection  with  this  application,  CSB,- 
Inc..  Bixby.  Oklahoma;  has  applied  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Citizens  Security  Bancshares,  Inc., 
Bixby.  Oklahoma,  and  thereby 
indirectly  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Security  Bank 
&  Trust  Company,  Bixby,  Oklahoma. 


2.  PCI  Holdings,  Inc.,  St.  Mary's 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  97.33  percent  of 
the  voting  shares  of  St.  Mary's  State 
Bank.  St.  Mary's,  Kansas. 

3.  Stockgrowers  State  Banc 
Corporation,  Ashland.  Kansas,  to 
acquire  100  percent  of  the  voting  shares 
of  Peoples  Bank,  National  Association. 
Cold  Water.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  4.  1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-8428  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  621041-F 


Progressive  Bancshares,  Inc.;  Notice 
of  Application  to  Engage  De  Novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
propcs.il  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  h'^aring. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  28,  1994. 
A.  Federal  Reserve  Bank  of  Qevcland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Clev-eland,  Ohio 
44101: 

1.  Progressive  Bancshares.  Inc.. 
Lexington,  Kentucky;  to  engage  de  r.ovo 
through  its  subsidiary  Progressive 
Mortgage  Company,  Lexington, 
Kentucky,  in  originating,  making  or 
acquiring  for  the  company's  account  or 
the  accounts  of  others,  residential 
mortgage  loans,  commercial  mortgage 
loans,  and  construction  mortgage  loans, 
and  to  ser\ice  residential  mortgage 
loans,  commercial  mortgage  loans,  and 
constniction  mortgage  loans  for  the 
company  or  the  accounts  of  others 
pursuant  to  §  225.25fb)(l)  of  the  Board's 
Regulation  Y;  provididing  residential 
and/or  commercial  appraisal  servict  s 
for  itself  and  others  pursuant  to  § 
225.25(b)(13)  of  the  Board's  Regulation 
Y;  acting  as  agent  or  broker  for  credit 
life  insurance  and  disability  insurance 
or  mortgage  payment  insu.Tinre  in 
conjunction  with  the  origination  of 
loans  pursuant  to  §  225.25(b)(8/  cf  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Feileriil  Rf'S''r\o 
System.  April  4,  1994. 
Jennifer  J.  Johnson, 
A:isociate  Secretary  of  the  Board. 
|FR  Doc.  94-8429  Filed  4-7-94:  8  4'i  .;rr.! 

BILUNG  CODE  621(M>1-F 


Rickey  Earl  Stuckey,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Ai.l  (12 
U.S.C.  18i;(i)(7J). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Bo.Trd 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  recei\  ed 
not  later  than  April  28, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 


7.  Rickey  Ear!  Stuckey,  Colquitt, 
C«orgia;  to  retain  .10  percent  and  to 
acquire  an  additional  3.27  percent,  for  a 
total  of  11.52  percent  of  the  voting 
shares  of  Peoples  Community 
Bancshares,  Inc.,  Colquitt,  Georgia,  and 
thereby  indirectly  acquire  Peoples 
Community  Bank,  Colquitt,  Georgia  and 
Peoples  Community  Bank,  Columbia. 
Alabama. 

2.  Sheila  A.  Stuckey,  Colquitt. 
Georgia;  to  retain  .10  percent  and  to 
acquire  an  additional  3.27  percent,  for  a 
total  of  11.52  percent  of  the  voting 
shares  of  Peoples  Community 
Bancshares,  Inc.,  Colquitt,  Georgia,  and 
thereby  indirectly  sr.quire  Peoples 
Community  Bank,  Colquitt.  Georgia  and 
Peoples  Community  Bank.  Columbia, 
.\labama. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vine  President)  22UO 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.John  Thomas  T^lkington.  Lubbock. 
Texas;  to  acquire  7.02  percent,  for  a  total 
of  28.54  percent,  cf  the  voting  shares  of 
Lubbock  National  Bancshares,  Inc., 
Lubbock,  Texas,  and  thereby  indirectly 
acquire  Lubbot.k  National  Bank, 
LubbocJc,  Texas. 

BfXi.-d  of  Governors  of  the  Fc:der;>!  R.-'scne 
System.  April  4.  1994. 
Jennifer  J.  Johnsan. 
AiS('>f:ate  Sfirei-iry  of  the  Board. 
|FR  Doc.  94-8430  Filnd  4-7-94.  8:45  air.j 

BILLIMQ  CODE  6210-01-F 


United  Missouri  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  Bpolied  under  §  225.23(a)(2)  or  (0 
of  the  Beard's  Regulation  Y  (12  CP'R 
225.23(a)(2)  or  (f))  for  the  Boa.-d's 
approval  under  section  4fc)(8)  of  the 
Bank  Holding  Company  Art  (12  U.S.C. 
1843('.)(8))  and  §  223.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secunties  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  ^5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unie'-s  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
irnniediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 


produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hew  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  2, 19S4. 

A.  Federal  Reser\'e  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  United  Missouri  Bancshares,  Inc., 
Kansas  City,  Missouri;  to  expand  the 
activites  of  United  Missouri  Brokerage 
Serv  ices.  Inc.,  Kansas  City,  Missouri,  to 
inc:lude  full  service  brokerage  activities, 
including  the  provision  of  investment 
advice  pursuant  to  §§  225.25(b)(15)(ii) 
and  225.25(b)(4)(iii)  and  (iv)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  4,  1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Di)C.  94-8431  Filed  4-7-94;  8:45  air.J 

BILLING  CODE  SZlOCI-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Thursday,  April  21,  * 
19ri4  from  9  a.m.  to  4:30  p.m.  in  room 
7313  of  the  General  Accounting  Office, 
441  G  St.,  NVV..  Washington,  DC 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  the  Entity  and 
Display  Exposure  Draft.  (2)  the  options 
paper  on  Revenue  Recognition,  (3) 
options  for  Physical  Property  and  Land, 
(4)  and  Measurement  and  Recognition. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 


JMI 


should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St.,  NE.,  room  1001, 
Washington,  DC  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463,  Section  10(a)(2),  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015(1990)). 

Dated:  April  4,  1994. 
Ronald  S.  Young, 

Executive  Director. 

IFR  Doc.  94-8392  Filed  4-7-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  (or  Health  Care  Policy  and 
research 

I  'eeting 

In  accordance  with  section  10(a)  of 
t -e  Federal  Advisory  Committee  Act 
Cntle  5,  U.S.C,  Appendix  2) 
a.mouncement  is  made  of  the  following 
a  Ivisory  committee  scheduled  to  meet 
djring  the  month  of  April  1994: 

iVame;  Health  Care  Policy  and  Research 
S, fecial  Emphasis  Panel. 

Date  and  Time;  April  13.  1994,  8:30  a.m. 

P/ace;  Holiday  Inn  Qowr.e  Flaza,  1750 
Ri'Clcvillc  Pike.  Confr^renco  Room  TB.^, 
R  ckville,  M3r>!Hnd  20852. 

Open  April  13.  8:30  a.m.  to  9  a.m.  Clo.'iod 
i'.:  rcmain<it.'r  of  meeting. 

Purpose:  The  Panel  is  charg«;d  with 
cf  ndu"in^  'he  initial  review  of  applic;itiuns 
for  cvoprr.U'.-f)  agreements  submr.tcd  in 
nsponso  lo  the  sjircial  RFA  HS-34-003, 
"illV  Cost  and  Services  L'tilization  .Study" 
for  the  research  grant  pr(.igram  administered 
bv  the  Agency  f')r  Hoalth  Care  Policy  and 
R.rsrarch  f  AHCP.K). 

A^pnda:  The  open  session  of  the  moeling 
on  April  13  from  8  30  a.m.  to  9  a.m.  wiii  he 
devoted  to  a  business  meeti.is  covcri.^g 
admin ist.Titive  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
complex,  technically-oriented  applications. 
In  accordance  with  the  Federal  Advisory 
Ci.,mmittee  Act.  Title  5.  U.S.C,  Appendix  2 
and  Title  5,  U.S.C,  552b{c)(b),  the 
Admlr.istafor.  AHCPR,  has  made  a  formal 
detemination  that  these  latter  sessions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  inform.ation  is  exempt 
from  mandatory  disclosure. 

After  the  meeting,  anyone  wishing  to 
obtain  a  roster  of  members,  minutes  of  the 


meeting,  or  other  relevant  information  should 
contact  Gerald  E.  Calderone,  Ph.D.,  Agency 
for  Health  Care  Policy  and  Research,  Suite 
602,  2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Date:  April  1.1994. 
J.  Jarreft  Clinton, 
A  dministrv  tor. 
(FR  Doc.  94-8421  Filed  4-7-94;  8:45  am) 

BILUNO  CODE  4160-00-P 


Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C,  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committee  scheduled  to  meet 
during  the  month  of  April  1994: 

Name:  Health  Care  Policy  2nd  Research 
Sp)ecial  Emphasis  Panel. 

Date  and  Time:  April  14, 1994,  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Conference  Room  TBA, 
Rockville,  Maryland  20852. 

Open  April  14,  8:30  a.m.  to  9  a.m.  Closed 
for  r»;mainder  of  meeting. 

Purpose:  This  Sf>ecial  err.phasis  panel  is 
cha.-gi^d  with  conducting  the  expedited 
Initial  re\  iew  of  grant  applications 
addressing  research  topics  related  to  health 
care  for  persons  with  acquired  immune 
drficirncv  .syndrome  (AIDS)  and  other 
rt'lated  human  immunodoficirncy  virjs  (HIV) 
diseases  for  the  research  grant  program 
administered  bv  the  Agency  for  Health  Care 
Polity  .md  Research  (AHCPR). 

A:;rrd.i:  The  open  session  of  the  meeting 
on  April  14  from  8.30  a.m.  to  9  am,  will  be 
dt'vcfd  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing 
complex  applications  dealing  with  the 
Ofj^flnization.  financing,  cost,  quality  and 
effei  tivcness  of  ser\icos  for  HiV/.AID.'^.  In 
acrr.rd.'.r.ce  with  the  Fed-Tii!  .*.(i.i-ory 
Committee  Act,  Title  5.  US  C.  A;,ptndix  2 
and  Title  5.  U.S.C  .  552b;cHC.).  the 
Administrator,  AHCPR,  has  made  a  formal 
dcti  n.iin.ition  that  these  la:tcr  sessions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  informcition  conce.-ning 
i:idividuiils  associated  with  the  gn^nt 
appiicntions.  This  information  is  cxen-.pt 
from  niindatory  liisclosure. 

Aft'T  the  meeting,  anyore  wishing  to 
obtain  a  roster  of  meinljers.  minutes  of  the 
meeting,  or  ot^'er  relevant  iiiformation  should 
contact  r^rald  E.  Calderonp.  Ph.D..  .Agency 
f(ir  Health  Care  Policy  and  Research.  Suite 
602,  2101  East  !effer':on  Strei-t.  Rockville, 
Mar>!  ind  20852.  Telephone  (301)  594-1449. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  April  1,  1994. 
J.  Jarrett  Clinton, 
Administrator. 
[FR  Doc.  94-8422  Filed  4-7-94;  8:45  am) 

BILLING  CODE  41«0-M-P 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of  a 
Sutx»mmtttee  of  the  National  Cancer 
Advisory  Board 

Pursuant  to  Public  Law  92-^63, 
notice  is  hereby  given  of  the  meeting  of 
the  Subcommittee  to  Review  Clinical 
Trial  Activities  on  April  10, 1994.  The 
meeting  will  take  place  from  7:30  a.m. 
to  adjournment  in  the  Sussex  Room,  San 
Francisco  Westin  St.  Francis  Hotel,  335 
Powell  Street.  San  Francisco,  California 
94102. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  entire  meeting  will  be  closed  to  the 
public  to  review  procedures  and 
recommendations  regarding  clinical 
trials.  This  discussion  could  reveal 
personal  information  concerning 
individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  contact  person  for  additional 
information  is  Ms.  Carole  Frank, 
Committee  Management  Specialist, 
National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708). 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Catalog  of  Federal  Domestic  Assistance 
Program  Xiimbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93  394.  Cancer 
D<;tecfinn  and  Diai;nosis  Research;  93  395. 
Cancer  Treatment  Research;  93.39G,  Cancer 
Biol'igy  Research:  93.397.  Cancer  Centers 
Support;  93  398.  Qmcer  Research  Manpower; 
93.399.  Cancer  Control. 
Dated:  April  4.  1994. 
Susan  K.  Feidman, 
Committee  Mancgfment  Officer.  .NY//. 
|FR  Doc.  94-8412  Filed  4-7-94;  8:-15  am) 

BILUNG  CODE  4140-01^ 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hi?ruby  given  of  the  meeting  of 
the  following  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(r)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract,  proposals,  and'or 
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cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  a  patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  an/or 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  April  29, 1994. 

Time  of  Meeting:  9  a.m.  until 
adjournment. 

Place  of  Meeting:  6120  Executive 
Blvd.,  Executive  Plaza  South, 
Conference  Room  434,  Rockville.  MD. 

Agenda:  Review  of  proposals  received 
in  response  to  RFP-NIH-DC-94-13. 

Contact  Person:  Dr.  Mary  Nekola, 
Scientific  Review  Administrator, 
NIDCD/SRB.  Executive  Plaza  South, 
room  400C.  Bethesda,  Maryland  20892, 
(301) 496-8683. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  1,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-8413  Filed  4-7-94;  8:45  am] 
BILUNG  COOE  4140-01-M 


NIH  Technology  Assessment 
Workshop  on  the  Persian  Gulf 
Experience  and  Health 

Notice  is  hereby  given  of  the  NIH 
Technology  Assessment  Workshop  on 
"The  Persian  Gulf  Experience  and 
Health,"  which  will  be  held  April  27- 
29. 1994,  in  the  Masur  Auditorium  of 
the  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892.  This  conference  is  sponsored  by 
the  NIH  Office  of  Medical  Applications 
of  Research,  the  Department  of  Health 
and  Human  Services,  the  Department  of 
Defense,  the  Department  of  Veterans 
Affairs,  and  the  Environmental 
Protection  Agency.  The  conference 
begins  at  8:30  a.m.  on  April  27,  8  a.m. 
on  April  28,  and  9  a.m.  on  April  29.  The 
meeting  is  open  to  the  public  at  no 
charge. 

The  purpose  of  this  Technology 
Assessment  Workshop  is  to  examine  the 
available  information  relating  to 
environmental  exposure  of  troops 
serving  in  the  Persian  Gulf  and  the 
reported  illnesses,  to  determine  if  an 
increased  incidence  of  unexpected 
illnesses  occurred,  and  to  attempt  to 
develop  a  working  case  definition  for 
that  illness.  In  addition,  plausible 


etiologies  and  biological  explanations 
for  the  illness  will  be  considered  and 
recommendations  for  future  research 
will  be  made. 

The  exposure  of  U.S.  and  coalition 
forces  to  the  unique  environment  of  the 
Persian  Gulf  region  during  Operations 
Desert  Shield  and  Desert  Storm  has 
resulted  in  a  controversy  about  the 
possible  health  effects  that  may  have 
been  caused  by  that  exposure.  Few 
battlefield  casualties  occurred  and 
relatively  little  illness  was  seen 
immediately  following  the  troop 
buildup  and  the  short  conflict.  Since 
then,  however,  there  have  been 
numerous  reports  of  illness  from  troops 
who  were  participants,  and  many  of 
them  attribute  their  health  problems  to 
their  wartime  experience.  Most  of  the 
unexplained  cases  of  illness  include 
symptoms  that  are  often  vague — fatigue, 
weakness  and  malaise,  skin  rash, 
headache,  and  respiratory  symptoms. 
But  reports  of  illness  extend  beyond  the 
troops  own  physical  symptoms.  Some 
veterans  have  reported  illnesses  in  their 
spouses  and  birth  defects  in  children 
conceived  after  the  conflict. 

While  it  is  clear  that  troops  were 
exposed  to  many  potentially  toxic 
substances  present  in  the  wartime 
environment  fumes  and  smoke  from  oil 
well  fires,  diesel  fumes,  toxic  paints, 
pesticides,  and  depleted  uranium — it  is 
uncertain  whether  troops  were  exposed 
to  chemical  or  biological  weapons.  Nor 
is  it  clear  whether  the  variety  of 
symptoms  and  illnesses  reported  by 
U.S.  troops  constitute  a  distinct 
syndrome.  Numerous  responses  have 
been  generated  as  a  result  of  the 
veterans  complaints.  Troop  registries 
have  been  set  up  by  the  Department  of 
Defense  and  Department  of  Veterans 
Affairs,  and  special  referral  centers  for 
clinical  evaluation  of  complaints  have 
been  established. 

Research  proposals  have  been 
solicited,  and  epidemiological 
surveillance  is  ongoing. 

After  1 V2  days  of  presentations  and 
discussion  by  the  audience,  an 
independent  non-Federal  panel  will 
weigh  the  scientific  evidence  and  write 
a  draft  statement  in  response  to  the 
following  key  questions: 

•  What  is  the  evidence  for  an 
increased  incidence  of  unexpected 
illnesses  attributable  to  service  in  the 
Persian  Gulf  War? 

•  If  unexpected  illnesses  have 
occurred,  what  are  the  components  of 
the  most  practical  working  case 
definition(s)  based  on  the  existing  data? 

•  If  unexpected  illnesses  have 
occurred,  what  are  the  plausible 
etiologies  and  biological  explanations 
for  these  unexpected  illnesses? 


•  What  future  research  is  necessary? 

On  the  second  day  of  the  workshop. 
time  has  been  allocated  for  eight  5- 
minute  oral  presentations  by  Persian 
Gulf  veterans.  Those  veterans  wishing  to 
give  testimony  must  submit  a  written 
request  along  with  a  copy  of  their 
written  testimony  to  Technical 
Resources.  Inc.,  ATTN:  Ann  Besignano, 
3202  Tower  Oaks  Boulevard,  Rockyille, 
Maryland  20852,  by  5  p.m.  EST.  April 
18, 1994.  If  more  than  eight  requests  to 
testify  are  received,  presenters  will  be 
chosen  by  lot.  All  veterans  selected  will 
be  notified  in  writing  or  by  telephone, 
if  a  telephone  number  has  been 
supplied,  by  April  21. 

On  the  final  day  of  the  meeting,  the 
panel  chairman  will  read  the  draft 
statement  to  the  workshop  audience  and 
invite  comments  and  questions. 

Information  on  the  workshop  program 
and  registration  material  may  be 
obtained  from:  Ann  Besignano, 
Technical  Resources,  Inc.,  3202  Tower 
Oaks  Blvd.,  suite  200,  Rockville, 
Maryland  20852,  (301)  770-3153. 

The  final  workshop  statement  will  be 
submitted  for  publication.  The  interim 
statement  will  be  available  beginning 
April  29.  1994,  from  the  NIH  Consensus 
Program  Information  Service,  P.O.  Box 
2577,  Kensington,  Maryland  20891, 
phone  1-800-NIH-OMAR  (1-800-644- 
6627). 

Dated:  March  30, 1994. 
Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

(FR  Doc.  94-8414  Filed  4-7-94;  8:45  am) 

BILLING  CODE  4140-01-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Pub.  L. 
96-511,  The  Paperwork  Reduction  Act. 
The  following  clearance  packages  have 
been  submitted  to  OMB  since  the  last 
list  was  published  in  the  Federal 
Register  on  Friday.  March  25, 1994. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Supplement  to  Claim  of  Person 
Outside  the  United  States— 0960-0051. 
The  information  on  form  SSA-21  is 
used  by  the  Social  Security 
Administration  to  determine  continuing 
entitlement,  proper  benefit  amount,  and 
withholding  tax  liability  of  aliens  who 
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lived,  live,  or  are  planning  to  live, 
outside  the  U.S.  for  more  than  6  months. 
The  respondents  are  such  aliens. 

Number  of  Respondents:  35,000 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  2,917  hours 

2.  Request  for  Withdrawal  of 
Application — 0960-0015.  The 
information  on  form  SSA-521  is  used 
by  the  Social  Security  Administration  to 
effectuate  and  record  an  applicant's 
withdrawal  of  his  or  her  claim  for 
benefits.  The  respondents  are  applicants 
who  choose  to  withdraw  their  claims  for 
benefits. 

Number  of  Respondents:  100,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  8,333  hours 

3.  Claim  for  Amounts  Due  in  the  Case 
of  a  Deceased  Beneficiary — 0960-0101. 
TV  information  on  form  SSA-1724  is 
used  by  the  Social  Security 
Administration  to  determine  which 
appUcant  should  receive  any 
underpayment  that  is  due  a  deceased 
beneficiary.  The  respondents  are 
applicants  for  such  underpayments. 

Number  of  Respondents:  300,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  50,000  hours 

4.  Claimemt's  Statement  about  Loan  of 
Food  or  Shelter;  Statement  about  Food 
or  Shelter  Provided  to  Another— 0960- 
NEW.  The  information  on  forms  SSA- 
5062  and  SSA-L5063  will  be  used  by 
the  Social  Security  Administration  to 
determine  whether  food  or  shelter 
provided  to  a  recipient  of  Supplemental 
Security  Income  (SSI)  payments  should 
be  counted  as  income.  The  respondents 
are  SSI  recipients  who  receive  food  or 
shelter  and  individuals  who  provide  it 
to  them. 

Number  of  Respondents:  131,080 
Frequency  of  Response:  On  occasion 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  21,847  hours 
OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 


Date:  April  4, 1994. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  94-8327  Filed  4-7-94;  8:45  am] 
BILUNQ  CODE  41M-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

pocket  No.  N-94-1917;  FR-3350-N-78] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  NoUce. 


summary:  This  Notice  identifies 
unutilized,underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
pubhshing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies. 


and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
wall  be  available  exclusively  for 
homeless  use  for  a  p>eriod  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857: 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  Use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  fisted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  proj)erties  identified  in  this 
Notice  (j.e..  acreage,  floor  plan,  existing 


16820 


Federal  Register  /  Vol.  59.  No.  68  /  Friday.  April  8.  1994  /  Notices 


sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims.  CECPW-FP.  U.S.  Army  Center  for 
Public  Works.  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  355- 
3475;  (This  is  not  a  toll-free  number). 

D.ited:  March  31.  1994. 
Jacquie  M.  Lawing, 

Df^puty  Assistant  Secretary  for  Economic 
Dewloptnent. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  04/08^94 

Suitable/Available  Properties 

Buildings  (by  State) 
Ah'.bama 

Bldg.  24501 

Fort  Rucker 

Fort  Rucker  Co:  Dale  AL  36362-5138 

Laiidholdiog  Agency:  Army 

Property  Number:  2 1 94 1 0242 

Status:  Unutilized 

Comment:  100  sq.  ft.;  cnncrpto  block;  needs 
rr-hab.;  most  recent  ust? — sentry  station;  off- 
site  use  only 

Arizona 

Bldg.  67116 
Fort  Huacfauca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
l.andholding  Agency:  Army 
Property  Number  219410243 
Status:  Unutilized 

Comment:  1,784  sq.  ft.;  1  storj';  wood;  most 
rtK.ent  use — admin.;  off-site  use  only 

Bldg.  67205 
Fort  Huachura 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Lundhoiding  Agency:  Army 
Property  Number  219410244 
Status:  Unutilized 

Qimment:  2,166  sq.  ft.;  2  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  67207 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Laudholding  Agency:  Army 

Property  Number:  219410245 

Status:  Unutilized 

Comment:  2,166  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only 
BklR.  67213 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  .Agency:  Army 
Property  Number:  219410246 
Status:  Unutilized 
Comment:  2.594  sq.  ft.;  1  .story;  wood;  most 

rec-ent  use — admin.;  off-site  use  only 
Bidg.  73913 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  65635- 
Landholding  Agf^ncy:  Army 
Property  Number  219410247 
Status:  Unutilized 
Comment:  910  sq.  ft.;  1  stor>';  wood;  most 

recent  use — admin.;  off-site  use  only 
Hldg.  80001 
I'lr:  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 


Landholding  Agency:  Army 
Property  Number:  219410246 
Status:  Unutlliznd 

Comment:  1,958  sq.  ft.;  2  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  83027 

Fort  Huachuca 

Siem  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219410249 

Status:  Unutilized 

Comment:  1,993  sq.  ft.;  2  story;  wood;  most 

reoent  use — admin.;  off -site  use  only 
Bldg,  84007 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410250 
Status:  Unutilized 
Comment:  2,0(M  sq.  ft.;  2  story,  wood;  most 

recent  use — admin.;  off-site  use  only 
Bldg.  68320 
Fort  Huachuca 

SierTB  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410251 
Status:  Unutilizod 
Comment:  1.531  sq.  ft.;  1  story;  wood;  most 

n<ent  use — ^recreation  center;  off-site  use 

only 

Bldg.  30126 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  65635- 

Landholding  Agency:  Army 

Property  Number  219410252 

Status:  Unutilized 

Comment:  B.324  sq.  ft.;  1  story;  wood;  most 

recent  use — inaintenace;  off-site  use  only 
Bldg,  64014 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219410253 
Status:  Unutilized 
Comnient:  2.260  sq.  ft;  1  story;  wood;  most 

rt!Cent  use — maintenance;  off-site  use  only 

Colorado 

Bldg.  T-740 

Fort  Carson 

Qiltirado  Springs  Co:  El  Paso  CO  8091 3- 

Landholding  Agency:  Army 

Property  Number  219410254 

Status:  Unutilized 

Comment:  2,382  sq.  ft.;  1  story;  wood;  needs 

rehab  ;  presence  of  asbestos;  most  recent 

use — admin.;  off-site  use  only 

Bldg.  T-741 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Armv 

Property  Number  219410255 

Status:  Unutilized 

Comment:  7,528  sq.  ft.;  1  story;  wood;  most 

needs  rehab.;  presence  of  asbestos;  most 

recent  use — admin.;  off-site  use  only 
Bldg  T-1817 
Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Landholding  Agency:  Army 
Property  Number:  219410256 
Status:  Unutilized 
Comment:  5,310  sq.  ft.;  2  s-tory;  wood;  needs 

rt+iab.;  presence  of  asl)esto8;  most  rec:ent 

use — admin.;  off-site  use  only 


Bldg.  T-2740 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Ag«ncy:  Army 

Properly  Number  219410257 

Status:  Unutilized 

Comment:  1.916  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — admin.;  off-site 

use  only 
Bldg.  T-6049 
Fort  Carson 

Colorado  Springs  Co:  El  Pas<jCO  80913- 
Landholding  Agency:  Army 
Property  Number:  219410258 
Status:  Unutilized 
Comment:  19,344  sq.  ft.;  2  story;  concrete 

block;  needs  rehab.;  presence  of  astjestos; 

most  recent  use — youth  center;  off-site  use 

only 
Bldg.  T-106 
Fort  Cars<^in 

Colorado  Springs  Co:  El  Paso  CO  80913- 
Lai'.dholding  Agency;  Army 
Property  Number  219410259 
Status:  Unutilized 
Comment:  25,749  sq.  ft.;  1  story;  wood;  needs 

rehab.;  presence  of  asbestos;  most  recent 

use — storage;  off-site  use  only 

Bldg.  T-3853 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Profjerty  Number:  219410260 

Status:  Unutilized 

Comment:  160  sq.  ft.;  1  story;  wood;  needs 
rehab.;  most  recent  use — storage;  off-site 
use  only 

Bldg.  T-6028 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  219410261 

Status:  Unutilized 

Comment:  10.193  sq.  ft.;  1  story;  wood;  needs 
rehab. ;  presence  of  asbestos;  most  recent 
use — storage;  off-site  use  only 

Bldg.  S-6275 

Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  8091 3- 

Land holding  Agency:  Army 

Property  Number  219410262 

Status:  Unutilized 

Comment:  679  sq.  ft.;  1  story;  concrete  block; 
needs  rehab.;  most  recent  use — storage;  off- 
site  use  only 

Bldg.  T-6093 

Fort  Carson 

Colorado  Springs  Co:  El  Pa-so  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  219410263 

Status:  Unutilized 

Comment:  2.150  sq.  ft.;  1  story;  wood; 
presence  of  asbestos;  most  recent  use — 
maintenance  shop;  off-site  u.se  only 

Georgia 

Bldg.  10501 

lort  Ckjrdon 

Fort  Gordon  Co:  Richmond  GA  30905 — 

Landholding  Agency:  Army 

Property  Number:  219410264 

Status:  Unutilized 

Comment:  2,516  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — i)ffire;  off-site  use 

onlv 
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Bldg.  10601 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219410265 

Status:  Unutilized 

Comment:  1,334  sq.  ft.;  1  sfor>';  wood;  most 

recent  use — office;  off-site  use  only 
Bldg.  20303 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  G.\  30905- 
Landhoiding  Agency:  Armv 
Property  Number:  219410266 
Status:  Unutilized 
Comment:  2.376  sq.  ft,:  1  storv;  wood:  needs 

rehab.;  most  recent  use — office;  off-site  use 

only 

Bldg.  41504 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219410267 

Status:  Unutilized 

Comment:  2.516  sq.  ft.;  1  ston,-;  wood:  needs 

rehab.;  most  recent  use — store;  off-site  use 

only 

Bldg.  963 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agencv:  Array 

Property  Nu.-p.ber:  219410268 

Status:  Unutilized 

Comment:  18.471  sq.  ft.:  1  story;  wood;  needs 
rehab.;  most  recent  use — warehouse;  off- 
site  use  only 

Bldg.  11813 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  G.^  30905- 

Landholding  Agency:  Army 

Property  Number:  219410269 

Status:  Unutilized 

Comment:  70  sq.  ft.;  1  story:  metal;  needs 

rehab.;  most  recent  use — storage;  off-site 

use  only 

Bldg.  21314 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219410270 

Status:  Unutilized 

Comment;  85  sq.  ft.;  1  story:  needs  rehab.; 

most  roc'int  use — storage;  off-site  use  only 
Bldg.  951 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  21 94 10271 
Status:  Unutilized 
Comment:  17,825  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — workshop;  off-site 

use  only 

Bldg.  12809 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219410272 

Status:  Unutilized 

Comment:  2,788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 

Bldg.  10306 

Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 


Property  Number:  219410273 

Status:  Unutilized 

Comment:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  ofT-site  use 

only 

Hawaii 

Bldg.  P-69 

Fort  DcRussy 

Honolulu  Co:  Honolulu  HI  96815- 

Landholding  Agency:  Armv 

Property  Number:  219410274 

Status-  Unutilized 

Comment:  620  sq.  ft  ;  1  story:  hollow  tile; 

good  condition;  most  recent  use— beach 

bath  house;  off-site  use  only 

Kansas 

Bldg.  166.  Fort  Riiev 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agpncy:  Army 

Property  Numb<fr:  219410325 

Status:  Unutilized 

Cxjmment:  3.803  sq.  ft..  3-story  brick 
residence,  needs  rehab,  presence  of 
asbestos,  located  within  .National 
Registered  Historic  District 

Kentucky 

Bldg.  7 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410275 

Status:  Unutilized 

Comment:  3.500  sq.  ft.;  most  recent  use — 

admin.;  off-site  use  only 
Bidg.  15 
Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  .\rmy 
Property  Number:  219410276 
Status:  Unutilized 
Comment:  7.759  sq.  ft.;  most  recent  use — 

admin.;  off-site  use  onlv 
Bldg.  2731 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410277 
Status:  Unutilized 
Comment:  2.750  sq.  ft.;  most  recent  use — 

admin.;  off-site  use  only 
Bldg.  2770 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410278 
Status:  Unutilized 
Comment:  2,750  sq.  ft.;  most  recent  use — 

admin.;  off-site  use  only 
Bldg.  2784 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410279 
Status:  Unutilized 
Comment:  3.250  sq.  ft.;  most  recent  use — 

admin.;  off-site  use  only 
Bldg.  2963 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219410280 
Status:  Unutilized 


Comment:  1.850  sq.  ft.;  most  recent  use — 
admin.;  off-site  use  only 

Bldg.  103 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410281 

Status:  Unutilized 

Comment:  8,962  sq.  ft.;  most  recent  use — 

barracks;  off-site  use  only 
Bldg.  105 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410282 
Status:  Unutilized 
Comment:  18.015  sq.  ft.;  most  recent  use — 

barracks;  off-site  use  only 
Bldg.  2732 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agencv:  Armv 
Property  .Number:  219410283 
Status:  U'nntilizcd 
Comment:  2.950  Sq.  ft.;  most  recent  use — 

dining  school;  off-site  use  only 
Bldg.  2772 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410284 
Status:  Unutilized 
Comment:  2.350  sq.  ft.;  most  recent  use — 

dining  building;  off-site  use  only 
Bldg.  2733 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army  '' 

Property  Number:  219410285 
Status:  Unutilized 
Comment:  2,200  sq.  ft.;  most  recent  use — 

classroom  bldg.;  off-site  use  only 
Bldg.  2735 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410286 
Status:  Unutilized 
Comment:2,208  sq.  ft.;  most  recent  uSe — 

classroom  bldg.;  off-site  use  only 
Bldg.  3133 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410287 
Status:  Unutilized 
Comment:  2.200  sq.  ft.,  most  recent  use — 

classroom  bldg.;  off-site  use  only 
Bldg.  3135 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Armv 
Property  Number:  219410288 
Status:  Unutilized 
Comment:  2,200  sq.  ft.;  most  recent  use — 

classroom  bldg.;  off-site  use  only 
Bldg.  3172 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410289 
Status:  Unutilized 
Comment:  2,500  sq.  ft.;  most  recent  use — 

classroom  bldg.;  off-site  use  only 
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Blil4  3174 
Fort  Campb-"-!! 

Fort  Campbell  Co:  Christian  KY  422:3- 
Landholding  Agency:  Army 
Proprrry  Number.  219410290 
Status:  L'ruitiiized 

Comment:  2.350  sq.  ft  ;  most  r^'Cf^nt  use— 
class.-oom  bl  Jg  ;  off-site  use  o.^h' 

Bldg.  3180 

Fort  Campbell 

Fort  CJarr.pbp'.l  Co:  Christian  KY  42223- 

Lar.i^holding  Agency:  Army 

Property  Num.bcr  219410291 

Status:  Unutilized 

Gimmont:  2.750  sq.  ft.-,  most  recent  use — 

classroom  bldg  ;  off-site  use  only 
Bldg  2102 
Fort  Campb<  U 

Fort  Campb"ii  Co:  Christian  KY  42223- 
Landholding  .A^-ncy:  Army 
Property  Number:  219410292 
Status:  L'nutiuZL-d 
Comnienl.  2,750  sq.  ft.;  mo.st  recent  usl — 

shop,  off-site  use  only 

Bldg  5613 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  41223- 

Landholding  Agency:  A.-Tny 

Pniperty  Number:  219410293 

Status.  L'nuti'izi-d 

Comment:  10,496  sq.  ft.;  most  recent  uso — 

shfjp;  off-site  use  only 
Pldg  610 
Fort  Campbell 

Fort  Campl)el!  Co:  Christian  KY  42223- 
Lan.'holding  Agency:  Army 
Property  Number:  219410296 
Stilus:  Unutili?e-d 
Oimmen':  224  sq  ft.,  needs  rehtib  ;  most 

n-cent  use — storage;  off-site  use  only 

Eld;,  2155 
Fort  Campbell 

F'jrt  Cjirr  pbell  Co:  Christian  KY  42223- 
1  andhoiding  Agency:  Army 
Property  Number  219410297 
Status.  Unutilized 

Comment:  2.250  sq.  ft.;  most  rcc'  nt  use — 
stoi-^e;  cft-site  use  only 

Bldg.  2511 

Fort  Campbell 

Fort  Canipfx;!!  Co:  Christian  KY  42223- 

Landholding  Agency:  Armv 

Property  Numbor  219410295 

Status:  Unutilized 

C^jmrn-^nt:  5,310  sq.  ft.;  most  n-crnt  use — 

sl'>rage;  off-site  use  only 
Bldf;  5410 
Fort  C.'impbeli 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Armv 
Property  Number  219410299 
Status:  Unutilized 
0.)niment;  1.000  sq.  ft.;  needs  rehab.;  most 

recent  use — storage,  off-site  uso  only 
Bldg.  6550 
Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Armv 
Property  Number  219410300 
Status:  Unutilized 
Comment:  25.701  sq.  ft.:  most  recent  use — 

storage;  off-site  use  only 
Bldg.  7162 
Ftirt  Campbell 


Fort  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410301 
Status:  Unutilized 

Convr.ent:  1.256  sq  ft  ,  most  recent  use — 
storage;  off-site  use  onlv 

Bldg.  5185 
Fort  Campbell 

Fon  Campbell  Co-  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Ni^mber:  219410302 
Status:  Unutilized 

Comment.  357  sq  ft.;  needs  rehab  ;  most 
recent  use — pas  station;  off-site  use  only 

Bidg.  5395 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

l^ndholdiiig  Agencs-;  Arr.iy 

Property  Number:  219410303 

Status:  Unvitilized 

Comment.  200  sq.  ft.;  nerds  r;hab.;  most 
rtrent  use — gas  station;  off-site  use  only 

Bldg.  5406 

Fort  Campbell 

Fort  Ca.mpbell  Co:  Christian  KY  42223- 

Landholding  Agency:  .Army 

Property  NumVjer:  219410304 

Status:  Unutilized 

Comment:  8,208  sq.  ft  :  1  story;  presence  of 
asbestos;  nee<is  refiRb  ;  most  recent  use — 
vehicle  maintenance  shop;  ofl-f.ite  use  only 

Bldg.  5408 

Fort(.!^mpbell 

Fort  Campbell  Cx>:  Christian  KY  42223- 

Laniiholding  Agf-ncy:  Army 

Property  Number:  219410305 

.Status:  LInutilized 

Comment;  1.350  sq.  ft.;  1  stor.-;  presence  cf 
nsbehtos;  necus  rehab.;  most  f^K-ent  use — 
vehicle  maintenance  shop;  i  ff-sitetise  only 

nldg.  5411 

Fort  r^mpbt'll 

Fort  Camjsbell  Cx5:  Christidn  KY  42223- 

Lanciholding  Agency;  Army 

Pniperty  Number:  219410.!06 

Status:  Unutilized 

Qimmnit:  1,350  sq  ft  ;  1  story-;  presence  of 
asbestos;  needs  rr-hab.;  most  ret  '.nt  use — 
vt'hicle  maintenance  sliup;  off-site  use  only 

r.L%  5413 

Flirt  Crtm[)i)ell 

Fort  Cimpbell  Co.  Christian  KY  42223- 

Landholding  Agency:  Army 

Property;  Number:  219410307 

Status.  Unutilized 

Comment:  8,208  sq.  ft  ;  1  Eton,-;  r.erds  rehab.; 
presence  of  asln-stos;  m.ost  recr^nt  use — 
vfhicle  maintenance  shop;  off-site  use  only 

Bldp  5415 

Fort  Campbell 

Fort  Camptell  Co:  Christian  KY  42223- 

Laadholdmg  Agency:  Army 

Property  Number:  219410308 

Status:  Unutilized 

Comment;  1.350  sq.  ft.;  1  storv';  needs  rehab.; 
presence  of  asbestcs;  most  recent  use — 
vi-hicle  maintenance  shop;  off-site  use  only 

Bldg  5417 

Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410309 

Status:  Unutilized 


Comment:  8.208  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5418 

Fort  Cam.pbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Projx-rty  Number:  219410310 

Status:  Unutilized 

Comment:  2.732  sq  ft.,  1  story;  needs  rehab.; 
presence  of  asbestos;  miost  recent  use — 
vehicle  maintenance  shojj;  off-site  use  only 

Bldg.  5419 

Fort  Campbt^li 

Fort  Campbell  Co:  Christian  KY  42223- 

Lnndholding  Agency;  Armv 

Property  Number:  219410311 

Status:  Unutilized 

Comm.ent:  2,732  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  05451,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219410337 
Status:  Unutilized 

Comment:  200  sq.  ft..  1  story,  needs  rehab- 
presence  of  asbestos,  most  recent  use — 

military  vehicle  gas  station 
Bldg.  05624,  FortCaa-Dbcll 
Ft.  Cimpbfdl  Co:  Christi.m  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410338 
Status:  Unutilized 
Comment:  2,732  sq.  ft.,  1  stor,'.  needs  rehab., 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
nidiJ.  05625,  Fort  Campbell 
Ft.  Camplwll  Co:  Christian  KY  42223- 
Landholding  Agency:  A.Ti-iy 
Proptrt>  Num.Ur:  219410339 
Status:  Unutilized 
Comm.ent:  2,732  sq.  ft.,  1  stop,-,  needs  rehab.. 

presence  of  asbestos,  n!;)st  recent  use — 

maintenance  shop 
Bldg.  05711.  Fort  Campbell 
Ft.  Campbell  C^:  Christian  KY  42223- 
Landhoiding  Agency:  .Army 
Property  Num.ber:  2194)0340 
Status;  Unutiiized 
Co.Tim.cnt:  10,944  sq.  ft.,  l-sT.iry.  ne^ds  rehab. 

presence  of  aslKfstos,  most  recent  use — 

maintenance  shop 
Bldg.  05713,  Fort  Campbell 
Ft.  Campbell  Cx):  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410341 
Status:  Unutilized 
Comment:  10,944  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  m.ost  recent  use — 

maintenance  shop 
Bldg.  05811,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Num.ber:  219410342 
Status:  Unutilized 
Comment:  1.010  sq.  ft.,  1 -story,  needs  rehab. 

presence  of  asbestos,  most  recent  us 

dispatch  bldg. 

Bldg.  05813,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410343 
Status:  Unutilized 
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Comment:  2,700  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

vehicle  shop 
Bldg.  05815,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410344 
Status:  Unutilized 
Comment:  1,350  sq.  ft.,  l-storj-,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  05817,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410345 
Status:  Unutilized 
Comment:  3.108  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 

Bldg.  05819,  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410346 

Status:  Unutilized 

Comment;  3,376  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop 
Bldg.  05823.  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219410347 
Status:  Unutilized 
Comment:  2,732  sq.  ft.,  l-stor\',  needs  rehab. 

presence  of  asbestos,  most  .'■ecent  use — 

maintenance  shop 

Bldg.  05829.  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number;  219410348 

Status;  Unutilized 

Comment;  3.376  sq.  ft.,  1-ston,'.  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
maintenance  shop 

Bldg.  5422 

Fort  Campbell 

Fort  Campbt'U  Co:  Cliristian  KY  42223- 

Landholding  Agency;  Army 

Prop«>rty  Number;  219410349 

Status;  L'nutilizpd 

Comnieii!   2.732  sq.  ft.,  l-st(,r\'.  n-f}ds  rehnb, 
pro'if  n..,,i>  r'f  Hsbestos,  most  recent  us.j — 
vel:u  It:  niuiitpnaniie  shnp;  off-site  use  rr.ly 

Bldg.  5423 

Fort  Campbell 

Fort  Campbrll  Co;  Christian  KY  42223- 

Liindholding  Agonrv:  Army 

Property  Number:  2i9410'i30 

Status:  L'nulilized 

Comment:  2.732  sq.  ft.,  l-<torv,  nrrds  rehab, 
presence  of  asbestos,  most  recent  u-e — 
velucle  maintenance  shop;  off-site  use  only 

Bldg.  5526 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410351 

Status;  Unutilized 

Comment:  2,732  sq.  ft.,  l-stor>',  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
vehicle  maintenance  shop;  offsitc  use  only 

Bldg.  5427 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 


Property  Number:  219410352 

Status:  Unutilized 

Comment:  2,732  sq.  ft.,  1-story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5708 

Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410353 

Status;  Unutilized 

Comment;  1.350  sq.  ft.,  1-sfory.  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
vehicle  maintenance  shop:  off-site  use  only 

Bldg.  5712 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number:  219410354 

Status;  Unutilized 

Comment:  2,732  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5715 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  219410355 

Status;  Unutilized 

Comment:  10,944  sq.  ft.;  1  story;  needs 
rehab.;  presence  of  asbestos;  most  recent 
use — vehicle  maintenance  shop;  off-site 
use  only 

Bldg.  5716 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  .Agency:  Army 

Property  Number:  219410355 

Status:  Unutilized 

Comment:  2.732  sq.  ft.;  1  storv';  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5717 

FortCampbtll 

Fort  Camplt  11  Co:  Christian  KY  42223- 

Lauiiholding  Ag("n;  y:  A.-mv 

Property  .N'umbfr;  2'l9410357 

Status:  Unutiiiznd 

C.-.n-;mrTjt:  10.944  sq.  ft.;  1  story;  needs 
rehab  ;  pre'joncc  of  asbestos:  m.ost  recent 


use — vehif  lo  m.iintcniincc  sh.op;  off-site 

use  only 
Bldg.  5722 
Fort  Canipt>i  11 

FurtCamphf'il  Co:  Christi.in  KY  42223- 
Landholding  A_t',cn(  v;  Army 
Property  NumlxT:  219410358 
Status:  Ur.utiliz'jd 
Comnioiit:  3.247  sq.  ft.;  1  story;  needs  rehab.; 

prisrnce  of  aibostos;  most  recent  use — 

vehicle  maintenance  shop:  off-site  use  only 
Bldg.  5723 
Fort  ('nmpbell 

Fort  Campbell  Co:  Christian  KY  42223- 
Landholding  Agencv:  Anr.y 
Property  Numt>er;  219410359 
Status:  Unutilized 
Comment;  10.944  sq.  ft.;  1  story;  needs 

rehab.;  presence  of  asbestos;  most  recent 

use — vehicle  maintenance  shop;  off-site 

use  only 
Bldg.  5724 
Fort  Campbell 
Fort  Campbell  Co;  Christian  KY  42223- 


Landholding  Agency:  Army 

Property  Number  219410360 

Status;  Unutilized 

Comment:  2,732  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5725 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219410361 

Status:  Unutilized 

Comment:  10,944  sq.  ft.;  1  story;  needs 
rehab.;  presence  of  asbestos;  most  recent 
use — vehicle  maintenance  shop;  off-site 
use  only 

Bldg.  5727 

Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219410362 

Status:  Unutilized 

Comment;  10,944  sq.  ft.;  1  story;  needs 
rehab.;  presence  of  asbestos;  most  recent 
use — vehicle  maintenance  shop;  off-site 
use  only 

Bldg.  5728 

Fort  Campbell 

Fort  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Number  219410363 

Status:  Unutilized 

Comment;  3.108  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Bldg.  5730 

Fort  Campbell 

Fort  Campbell  Co;  Christian  KY  42223- 

Landholding  Agency;  Army 

Property  Numbe.--;  219410364 

Status:  Unutilized 

Comment;  9.000  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use  only 

Michigan 

Bi(!g.  306 

Arsenal  Acres 

24140  Mound  Rd. 

Wan-en  Ml  48091- 

Landholiling  .Agnnc  v  .Arrry 

Property  Number:  :i9410j..'6 

Status:  Unutilized 

Qimment:  2.443  sq.  ft.;  2  story  colonial  style 

home,  secured  area  w/alternate  access 
Bldg.  307 
Arst  na!  Acrr.s 
21140  Mound  Rd. 
Warren  MI  48C91- 
L.^ndh<jld;ng  Agp;;cy:  .Army 
Property  ^.'umb«■r;  219410j:7 
St.itu.s:  Uiiutiiized 
Qimment:  2.4  53  sq.  ft..  2  stor>'  colonial  style 

home,  secured  area  w/alternate  access 
Bldg.  308 
Arsenal  Acres 
24140  Mound  Rd. 
Warren  MI  46091- 
Landhoiding  Agcncv:  Army 
Property  Number:  219410328 
Status:  U'nutiiizrd 
Comment:  205  sq.  ft.,  1 -story  brick,  secured 

area  w/altemate  access 

Montana 

Bldg.  T-1 ,  Fort  Missoula 
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Missoula  Co;  Missoula  MT  59801- 

Landholding  Agency:  Army 

Property  Number:  219410330 

Status:  Unutilized 

Comment:  10,231  sq.  ft.,  2-story,  wood  frame, 

presence  of  asbestos,  most  recent  use — gen. 

inst.  bldg. 
Bldg.  T-18.  Fort  Missoula 
Missoula  Co:  Missoula  MT  59801- 
Landholding  Agency:  Army 
Property  Number:  219410331 
Status:  Unutilized 
Comment:  42  sq.  ft.,  1-story,  concrete,  most 

recent  use — dist.  XFMR  bldg. 

Bldg.  T-19,  Fort  Missoula 

Missoula  Co:  Missoula  MT  59801- 

Landholding  Agency:  Army 

Property  Number:  219410332 

Status:  Unutilized 

Comment:  300  sq.  ft.,  1-story,  wood  frame. 

most  recent  use — valve  house 
Bldg.  P-17.  Fort  Missoula 
Missoula  Co:  Missoula  MT  59801- 
Landholding  Agency:  Army 
Property  Number:  219410333 
Status:  Unutilized 
Comment:  204  sq.  ft.,  1-story,  concrete,  most 

recent  use — pump  station 
Bldg.  P-20.  Fort  Missoula 
Missoula  Co:  Missoula  MT  59801- 
Landholding  Agency:  Army 
Property  Number:  219410334 
Status:  Unutilized 
Comment:  204  sq.  ft.,  1-story,  concrete,  most 

recent  use — pump  station 
Bldg.  P-21,  Fort  Missoula 
Missoula  Co:  Missoula  MT  59801- 
Landholding  Agency;  Army 
Property  Number:  219410335 
Status;  Unutilized 
Comment:  252  sq.  ft.,  l-ston,-,  concrete,  most 

recent  use — substation  bldg. 
Bldg.  P-24,  Fort  Missoula 
Missoula  Co;  Missoula  MT  59801- 
Landhojding  Agency:  Army 
Property  Number:  219410336 
Status:  Unutilized 
Comment:  46,322  sq.  ft.,  2-story,  concrete/ 

stucco,  most  recent  use — admin. 

Oklahoma 

Bldg.  T-282 

Fort  Sill 

Lawton  Co;  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number:  219410236 

Status;  Unutilized 

Comment:  2.420  sq.  ft..  2-stor\-.  wood  frame, 

most  recent  use; — admin.,  off-site  use  only 
Bldg.  T-2937 
Fort  Sill 

Lawton  Co;  Comanche  OK  23501-5100 
Landholding  Agency:  Army 
Property  Number:  219410237 
Status:  Unutilized 
Comment:  3,740  sq.  ft..  1-story,  wood  frame, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  T-2908 
Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number:  219410238 
Status;  Unutilized 


Conment;  3.745  sq.  ft.,  1-story,  wood  frame, 
most  recent  use— classroom,  off-site  use 
only 

South  Carolina 

Bldg.  10-412 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number;  219410190 

Status:  Unutilized 

Comment:  4,800  sq.  ft.,  wood  frame,  2-story, 
needs  rehab.,  off-site  use  only,  utilities 
upgrade,  most  recent  use — barracks 

Bldg.  10-413 

Fort  Jackson 

Fort  Jackson  Co;  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410191 

Status:  Unutilized 

Comment;  4,800  sq.  ft.,  wood  frame,  2-story, 
needs  rehab.,  off-site  use  only,  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-417 

Fort  Jackson 

Fort  Jackson  Co;  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number;  219410192 

Status:  Unutilized 

Comment:  4,800  sq.  ft.,  wood  frame,  2-story, 
needs  rehab.,  off-site  use  only,  utilities 
upgrade,  most  recent  use — barracks 

Bldg.  10-418 

Fort  Jackson 

Fort  Jackson  Co;  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410193 

Status:  Unutilized 

Conjment;  4,800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-422 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number;  219410194 

Status:  Unutilized 

Comment;  4,800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-423 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number;  219410195 

Status;  Unutilized 

Comment:  4,800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-427 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410196 

Status:  Unutilized 

Comment:  4.800  sq.  ft.;  wood  frame;  2  stor}-; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-431 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410197 

Status:  Unutilized 


Comment:  4,800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-432 

Fort  Jackson 

Fort  Jack.son  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410198 

Status;  Unutilized 

Comment;  4.800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  10-433 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number;  219410199 

Status:  Unutilized 

Comment:  4.800  sq.  ft.;  wood  frame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — barracks 

Bldg.  9608 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410200 

Status:  Unutilized 

Comment:  4,720  sq.  ft.;  wood  firame;  2  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — enlisted 
quarters 

Bldg.  2459 

Fort  Jackson 

Fort  Jackson  Co;  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410201 

Status;  Unutilized 

Comment;  2,250  sq.  ft.;  wood  frame;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — administration 

Bldg.  5410 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410202 

Status;  Unutilized 

Comment:  2,700  sq.  ft.;  wood  frame;  1  story; 
off-site  use  only;  utilities  upgrade;  most 
recent  use — administration 

Bldg.  6450 

Fort  Jackson 

Fort  Jackson  Co;  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410203 

Status;  Unutilized 

Comment:  5.340  sq.  ft.;  wood  frame;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — administration 

Bldg.  6451 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410204 

Status:  Unutilized 

Comment;  8,940  sq.  ft.;  wood  frame;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — administration 

Bldg.  6502 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency;  Army 

Property  Number:  219410205 

Status:  Unutilized 

Comment;  2,750  sq.  ft.;  concrete  frame;  1 
story;  needs  rehab.;  off-site  use  only; 


utilities  upgrade;  most  recent  use — 

administration 
Bldg.  2458 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410206 
Status:  Unutilized 
Comment:  2,250  sq.  ft.;  wood  frame;  1  story; 

needs  rehab.;  off-site  use  only;  utilities 

upgrade;  most  recent  use — NCO  club 
Bldg.  5492 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410207 
Status:  Unutilized 
Comment:  2.379  sq.  ft.;  wood  frame;  1  story; 

off-site  use  only;  utilities  upgrade;  most 

recent  use — information  management 

office 
Bldg.  10-*00 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410208 
Status:  Unutilized 
Comment:  1,170  sq.  ft.;  wood  frame;  1  story; 

needs  rehab.;  off-site  use  only;  utilities 

upgrade;  most  recent  use — headquarters 

building 

Bldg.  10-401 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410209 

Status:  Unutilized 

Comment:  1.040  sq.  ft.;  wood  frame:  1  story; 
off-site  use  only;  utilities  upgrade:  most 
recent  use — headquarters  building 

Bldg.  2433 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410210 

Status:  Unutilized 

Comment:  3,108  sq.  ft.;  wood  frame;  1  story; 
off-site  use  only;  limited  utilities:  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — storage 

Bldg.  2443 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410211 

Status:  I'iiutilized 

Comment:  3.108  sq.  ft.;  wood  frame:  1  stor>'; 
off-site  use  only;  limited  utilities:  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — storage 

Bldg.  5495 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410212 

Status:  Unutilized 

Comment:  3,175  sq.  ft.;  wood  frame;  1  story; 
off-site  use  only;  limited  utilities;  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — storage 

Bldg.  9609 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 


Federal  Register  /  Vol.  59,  No.  68  /  Friday.  April  8,  1994  /  Notices 


16825 


Property  Number:  219410213 

Status:  Unutilized 

Comment:  992  sq.  ft.;  wood  frame;  1  story; 

off-site  use  only;  limited  utilities;  needs 

rehab,  or  utilities  uf)grade;  most  recent 

use — storage 
Bldg.  10-419 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410214 
Status:  Unutilized 
Comment:  1.040  sq.  ft.;  wood  frame;  1  story; 

needs  rehab.;  off-site  use  only;  utilities 

upgrade;  most  recent  use — storage 
Bldg.  10-420 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Armv 
Property  Number:  219410215 
Status:  Unutilized 
Comment:  2.280  sq.  ft.;  wood  frame;  1  story; 

off-site  use  only;  limited  utilities;  needs 

rehab,  or  utilities  upgrade;  most  recent 

use — storage 
Bldg.  10-424 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410216 
Status:  Unutilized 
Comment:  1,040  sq.  ft.:  wood  frame:  1  storv; 

off-site  use  only;  limited  utilities;  needs 

rehab,  or  utilities  upgrade;  most  recent 

use — storage 
Bldg.  10-^36 
Fort  lackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410217 
Status:  Unutilized 
Comment:  100  sq.  ft.;  wood  frame;  1  story; 

off-site  use  only;  limited  utilities;  needs 

rehab.;  most  recent  use — shed 
Bldg.  7532 
Fort  Jackson 

Fort  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410218 
Status:  Unutilized 
Comment:  wood  frame;  1  story;  off-site  use 

only:  limited  utilities:  needs  rehab,  or 

utilities  upgrade:  most  recent  use — food 

storage 

Bldg.  9421 

Fort  lackson 

Fort  jac  kson  Co:  Richland  SC  29207- 

Landholding  Agency:  .\nny 

Property  .Number:  219410219 

Status:  Unutilized 

Comment:  2.997  sq.  ft.:  wcxxl  frame:  1  storv; 
needs  rehab.:  off-site  use  only:  utilities 
upgrade;  most  recent  use — operations  bldg. 

Bldg.  9423 

Fort  Jackson 

Fort  lackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410220 

Status:  Unutilized 

Comment:  3.108  sq.  ft.;  wood  frame:  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade:  most  recent  use — platoon 
operations 

Bldg.  9424 


Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number.  219410221 
Status:  Unutilized 

Comment:  3,230  sq.  ft.;  wood  frame;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — platoon 
operations 
Bldg.  9425 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410222 
Status:  Unutilized 

Comment:  3,230  sq.  ft.;  wood  fr^me;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — platoon 
operations 
Bldg.  10-404 
Fort  Jackson 

Fort  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Numher:  219410223 
Status:  Unutilized 

Comm.ent:  4,050  sq.  ft.;  concrete  block  frame; 
1  story;  needs  rehab.;  off-site  use  only; 
utilities  upgrade;  most  recent  use — 
classrooms 
Bldg.  10-411 
Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410224 
Status:  Unutilized 

Comment:  1.170  sq.  ft.;  wood  frame;  1  storv; 
off-site  use  only;  limited  utilities;  needs' 
rehab,  or  utilities  upgrade;  most  recent 
use — classrooms 
Bldg.  10-416 
Fort  Jackson 

Fort  jack.'ion  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Numtier:  219410225 
Status:  Unutilized 

Comment:  1,170  sq.  ft.:  wood  frame;  1  story; 
off-site  use  only;  limited  utilities;  needs' 
rehab,  or  utilities  upgrade:  most  recent 
use — classrooms 
Bldg.  6452 
Fort  Jackson 

Fort  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410226 
Status:  Unutilized 

Comment:  8,940  sq.  ft.;  wood  frame:  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — medical  offices 
Bldg.  5493 
Fort  Jackson 

Fort  lackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Armv 
Property  Number:  219410227 
Status:  Unutilized 

Comment:  9.000  sq.  ft  ;  wood  frame:  1  story; 
off-site  use  only:  utilities  upgrade;  most 
recent  use — medical  storage 
Bldg.  5494 
Fort  lackson 

Fort  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number:  219410228 
Status:  Unutilized 

Comment:  3.175  sq.  ft.;  wood  ft^me;  1  ston,. 
off-site  use  only;  limited  utilities;  needs 
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rehab,  or  utilities  upgrade;  most  recent 
use — warehouse 

Bldg.  6300 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landhoiding  Agency:  Army 

Property  Number:  219410229 

Status:  Unutilized 

Comment:  12.149  sq.  ft.;  wood  frame;  1  storj-; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — training  facility 

Bldg.  10-405 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410230 

Status:  Unutilized 

Comment:  100  sq.  ft.;  wood  frame;  1  story; 
off-site  use  only;  limited  utilities;  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — range  support  facility 

Bldg.  10-415 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Armv 

Property  Number:  219410231 

Status:  Unutilized 

Comment:  2,268  sq.  ft.;  wood  frame;  1  storj-; 
needs  rehab.;  off-site  u.se  only;  utilities 
upgrade;  most  recent  use — dining  hall 

Bldg.  10-425 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410232 

Status:  Unutilized 

Comment:  2,268  sq..ft.;  wood  frame;  1  stor>'; 
off-site  use  only;  limited  utilities,  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — dining  facility 

Bldg.  10-421 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410233 

Status:  Unutilized 

Comment:  1,170  sq.  ft.;  wood  frame;  1  story; 
off-site  use  only;  limited  utilities;  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — day  room 

Bldg.  10-426 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Armv 

Property  Number:  219410234 

Status:  Unutilized 

Comment:  1,170  sq.  ft.;  wood  ft^me;  1  story; 
needs  rehab.;  off-site  use  only;  utilities 
upgrade;  most  recent  use — orderly  room 

Bldg.  10-429 

Fort  Jackson 

Fort  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410235 

Status:  Unutilized 

Comment:  1.040  sq.  ft.;  wood  frame;  1  story-; 
off-site  use  only;  limited  utilities;  needs 
rehab,  or  utilities  upgrade;  most  recent 
use — arms  room 

Texas 

Bldg.  128,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
L.indholding  Agency:  Army 
Property  Number:  219410312 


Status:  Unutilized 

Comment:  2,000  sq.  ft.;  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  132,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410313 
Status:  Unutilized 
Comment:  2.0O0  sq.  ft.;  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  240.  Fort  Hood 
Fort  Hood  Co;  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410314 
Status:  Unutilized 
Comment:  2,000  sq.  ft.;  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  315,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410315 
Status:  Unutilized 
Comment:  2,400  sq.  ft.;  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  316.  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410316 
Status:  Unutilized 
Comment:  1,500  sq.  ft.;  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  317,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410317 
Status:  Unutilized 
Comment:  2.000  sq.  ft.;  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 

Bldg  856,  Fort  Hood 

Fort  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219410318 

Status:  Unutilized 

Comment:  20.742  sq.  ft.;  1-story,  most  recent 

use — self  service  supply  center,  off-site  use 

only 
Bldg.  943,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  2194103'l9 
Status:  Unutilized 
Comment:  10,530  sq.  ft.;  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  3436,  Fort  Hood 
Fort  Hood  Co:  Bell  TX  76544- 
Landhclding  Agency:  Army 
Property  Number:  219410320 
Status:  Unutilized 
Comment:  1,080  sq.  ft.;  1 -story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  3437,  Fort  Hood 
Ft.  Hood  Co.  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410321 
Status:  Unutilized 
Comment:  1,080  sq.  ft.,  l-stcr\',  needs  rtihab, 

most  recent  use — storage,  off-site  use  only 
Bldg.  4480,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410322 
Status:  Unutilized 
Comment:  2,160  sq.  ft.,  1-story,  most  recent 

use— storage,  off-site  use  only 


Bldg.  5708.  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Armv 

Property  Number:  219410323 

Status:  Unutilized 

Comment:  2.798  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  57029.  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410324 
Status:  Unutilized 
Comment:  2.798  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 

Virginia 

Bldg.  3502 

Fort  Eustis 

Newport  News  VA  23604-5327 

Landholding  Agency:  Army 

Property  Number;  219410239 

Status:  Unutilized 

Comment:  1.200  sq.  ft..  1  story;  metal;  needs 

rehab.;  most  recent  use — golf  cart  storage; 

off-site  use  only 
Bldg.  3535 
Fort  Eustis 

Newport  News  VA  23604-5327 
Landholding  Agency:  Army 
Property  Number:  219410240 
Status:  Unutilized 
Comment:  1,200  sq.  ft..  1  story;  metal;  most 

recent  use — golf  cart  storage,  off-site  use 

only 
Bldg.  1503 
Fort  Eustis 

Newport  News  VA  23604- 
Landholding  Agency:  Army 
Property  Number:  219410241 
Status:  Unutilized 
Comment:  3.663  sq.  ft..  1  story;  wood;  needs 

major  rehab.;  most  recent  use — reserve 

center;  off-site  use  only 
Quarters  19201  &  19209 
Fort  Lee 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219410365 
Status:  Unutilized 
Comment:  8,370  sq.  ft.  2  story  family  quarters 

with  6  units  each;  off-site  use  only 
Quarters  19202,  19204,  19206, 
19208,  19211  &  19213 
Fort  Lee 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219410366 
Status:  Unutilized 
Comment:  8,404  sq.  ft.  each  2  stor>'  f.imily 

quarters  with  6  units  each;  off-site  use  only 

Quarters  19203.  19205,  19207 

Fort  Lee 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219410367 

Status:  Unutilized 

Comment:  9.416  sq.  ft.  2  story  family  quarters 

with  8  units  each;  off-site  use  only 
Quarters  19210.  19214 
Fort  Lee 

Fort  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number:  219410368 
Status:  Unutilized 


JMI 
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Comment;  7,084  sq.  ft.  2  story  family  quarters 
with  6  units  each;  off-site  use  only 

Quarter  19212 

Fort  Lee 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219410369 

Status:  Unutilized 

Comment:  14,098  sq.  ft.;  2  story  family 
quarters  with  12  units;  off-site  use  only 

Land  (by  State) 

Montana 

Land,  Fort  Missoula 

Missoula  Co:  Missoula  MT  59801- 

Landholding  Agency:  Army 

Property  Number:  219410329 

Status:  Unutilized 

Comment:  10.97  acres  (including  roads  and 

parking  area),  most  recent  use — military 

post 

[FR  Doc.  94-8207  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  4210-29-M 


Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-94-3688;  FR-3589-N-02] 

Amendments  to  the  Notice  of  Fund 
Availability  (NOFA)  for  Supportive 
Housing  for  the  Elderly 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Amendment  to  Lhe  notice  of 
fund  availability  for  FY  94. 

SUMMARY:  On  February  2. 1994.  HUD 
published  at  59  FR  5038,  a  Notice  of 
Fund  Availability  (NOFA)  announcing 
the  availability  of  $499,361,500  to  fund 
7,745  units  under  the  Section  202 
Supportive  Housing  for  the  Elderly 
Program.  The  funds  were  allocated  to 
field  offices  for  applications  in 
metropolitan  and/or  nonmetropolitan 
areas. 

Because  the  allocations  to  some  field 
offices  were  not  sufficient  to  develop 
feasible  projects  in  both  metropolitan 
and  nonmetropolitan  areas,  the  funds 
were  allocated  to  only  one  of  the 
geographical  areas.  Field  Offices  that 
had  an  allocation  for  only  one  area 
could  not  accept  applications  for  the 
other  area. 

In  order  for  these  applications  to  also 
compete,  HUD  has  decided  that  these 
Field  Offices  can  accept  applications  for 
projects  in  areas  where  they  do  not  have 
funds  allocated.  However,  these 
applications  can  only  be  funded  after  all 
other  approvable  applications  submitted 
in  response  to  the  advertised  allocation 
area  have  been  funded.  Field  Offices 
must  still  follow  the  outstanding 
procedures  for  recommending  projects 


for  selection  fi-om  the  field  office 
allocation.  Pursuant  to  24  CFR 
889.300(f),  unused  funds  remaining  in 
the  field  office  allocation  can  then  be 
used  to  fund  projects  in  another  field 
office  but  within  the  same  State. 
Thereafter,  unused  funds  can  be  used  to 
fund  other  projects  within  the  region  in 
either  allocation  area.  All  remaining 
approvable  applications  including  those 
submitted  to  offices  which  did  not  have 
funds  allocated  for  the  particular 
allocation  area  would  then  compete  in 
rank  order  for  the  remaining  unused 
funds.  In  this  way,  the  Department 
believes  fairness  is  provided  to  sponsors 
whose  applications  were  responsive  to 
the  February  2,  1994  NOFA  as  well  as 
to  those  sponsors  who  would  not  have 
had  a  chance  to  compete. 

To  accommodate  tnis  change  in 
submission  eligibility,  HUD  is  extending 
the  application  deadline  date  by  one 
week.  All  applications  for  Section  202 
capital  advances  must  be  received  by 
HUD  at  the  appropriate  address  by  4 
p.m.  local  time  on  May  10,  1994. 

Except  as  previously  noted,  this 
NOFA  will  follow  the  same  guidance 
regarding  eligibility,  submission 
requirements,  available  amounts, 
selection  criteria  and  application 
processing  as  previously  published  in 
the  February  2,  1994  NOFA  (59  FR 
5038). 

Application  Package:  The  application 
package  can  be  obtained  from  the 
appropriate  Field  Office  identified  in 
appendix  A.  and  the  Multifamily 
Housing  Clearinghouse,  P.O.  Box  6424, 
Rockville,  MD  20850;  telephone  1-800- 
955-2232.  A  checklist  of  steps  and 
exhibits  involved  in  the  application 
process  is  included  in  the  application 
package. 

DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA 
is  4  p.m.  local  time  on  May  10,  1994. 
The  application  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  applicants,  HUD  will  not  consider 
any  application  that  is  received  after  the 
deadline.  Sponsors  should  take  this  into 
account  and  submit  applications  as 
early  as  possible  to  avoid  risk  brought 
about  by  unanticipated  delays  or 
delivery-related  problems.  In  particular. 
Sponsors  intending  to  mail  applications 
must  provide  sufficient  time  to  permit 
delivery  on  or  before  the  deadline  date. 
Acceptance  by  a  Post  Office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (FAX),  COD,  and  postage  due 
applications  will  not  be  accepted. 
ADDRESSES:  Applications  must  be 
delivered  to  the  Director  of  the  Housing 
Development  Division  in  the  HUD  Field 
Office  for  your  jurisdiction.  A  listing  of 


HUD  Field  Offices,  their  addresses  and 
telephone  numbers  (including  TDD 
telephone  numbers)  are  attached  as 
appendix  A  to  this  NOFA.  HUD  will 
date  and  time  stamp  incoming 
applications  to  evidence  timely  receipt, 
and  upon  request,  provide  the  applicant 
with  an  acknowledgement  of  receipt. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  your  jurisdiction. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
220),  the  information  collection 
requirements  have  been  assigned  0MB 
Control  Number  2502-0267. 

Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington,  DC  20410. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6{a)  of 
Executive  Order  No.  12612,  Federalism, 
has  determined  that  this  NOFA  does  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  NOFA 
merely  notifies  the  public  of  the 
availability  of  capital  advances  and 
project  rental  assistance  for  supportive 
housing  for  the  elderly. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
significantly  affect  family  formation, 
maintenance,  or  general  well-being,  and. 
thus,  is  not  subject  to  review  under  the 
order. 

D.  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
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Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabihty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14. 
1992,  HLT)  published  at  57  FR  19-12. 
additional  information  that  gave  the 
public  (including  applicants  fcr,  and 
recipients  of,  HUD  a.ssistance)  further 
information  on  the  implementation. 
public  access,  and  disclosure 
requirements,  cf  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

1.  Dotumentation  and  Public  Access 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
iiiclude  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HLT)  assistance  awarded  on  a 
competitive  basis.  (See  24-CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

2.  Disclosures 

HLT)  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Foim  2380)  will  be  made 
available  along  with  the  applicant 
di3<.losure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
Ail  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  Jajiuar)-  16,  1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

E.  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 


application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  oe  made 
available  for  public  inspection  for  a  five- 
year  p>eriod  begirming  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  ail  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  CFR  12.14(a)  and 
12.16(b).  and  the  notice  published  in  the 
Federal  Register  on  January  16.  1992 
(57  FR  1942).  for  further  information  on 
these  requirements.) 

F.  Section  103 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  became 
effective  on  June  12.  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  compet'tion 
announced  today.  The  requirements  of 
th'j  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
sucx:essful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  c^n  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Coun.sel.  or 
Headquarters  coun.sel  for  the  program  to 
which  the  question  pertains. 

G.  Lobbying 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C  3537b)  contains  two 
provisions  dealing  with  efforts  to 


influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  infiuence  the 
award  of  assistance  or  the  taking  of  a 
managem.ent  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
infiuence.  The  second  restricts  the 
payment  cf  fees  to  those  wiso  are  paid 
to  influence  the  award  of  HUD 
assistance^  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  ret  eipt  of  as.';i-;tance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17,  1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
infiuence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule. 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Director. 
Office  of  Ethics,  room  2158.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW..  Washington. 
DC  20410.  Telephone:  (202)  70B-3815 
(TDD/Voice).  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  bo 
obtained  from  the  local  HUD  office. 

//.  Prohibition  Against  U^bbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)(lhe  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants  or  loans  from 
using  appropriated  funds  for  lobbying 
the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection 
with  a  specific  contract,  grant  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements  or  loans  unless 
tlie  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

/.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.181,  Housing  for  the  Elderly  or 
Handicapped. 
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Authority:  Section  202,  Housing  Act  of 
1959.  ns  ara(?nded  (12  U.S.C.  1701ql.  section 
7(d).  Dppartmont  of  Housing  and  Urban 
Development  Act  (42  U  S.C.  3535(d)). 

Dated:  April  4.  1994. 

Nicolas  P.  Retsina.*, 

Assistant  S^r-wryfor  Hvissing,  Federal 
Hous'nfi  Corpm^isir.ner. 

Appendix  A— irjD  Field  Offices 

Regional  end  Fifid  Office  Dirpttory 

Region  I 

Boston,  Massachi.S'^tts  fffiJonal  Office 

Jepr.ne  Mcliallam,  Dinn.tor — Housing 
I>t'vc!o[iTiont,  HL'D-Bostvn  Rfi^iondl 
Office.  Rc-om  'r,7S.  Thomas  P.  O'Neill,  Jr. 
Ffidoral  Buikiii  g,  10  (lausewav  Strfot, 
Bcstji,  Ma.srK'-.hui-etts  02222-1092,  (617) 
565-523<..  F:!X  (617)  S()3-"257 

Harlford,  Cor.n'xticut  Office  fAj 

Romld  Blark.  Dir«>ctor,  Housing 
Developmoni.  HL'D  Hartford  OfHoe.  330 
Main  Strcol.  Hertford  Connecticut  06106- 
1360.  (203)  240-4523,  F.ix  (203)  250-4674 

Manchester.  Nen  Hcrr.ptknv  Office  (D) 

Lcrcn  W.  &)le.  Dinv.tor,  Housing 
Development.  HUD-M.-i.nrhestor  Office. 
Noiris  Cotton  Federal  Building.  275 
Chestnut  Street.  Ma-nchesi!  r,  N-.-w 
Hampshi.-e  03103- .e4fi7.  (oOi)  6(>6-7b81. 
Fkx  (603)  66^7730 

Providence.  Fhode  Island  Office  (H) 

Wichae!  Dziok.  Director,  Housing 

Development.  HUD-Providence  Office.  330 
)ohn  O.  Pastorp  Foderal  Building  and  U.S. 
Post  C;ffice — Kennedy  Plaza.  Providence, 
Rhode  Island  02902-1785.  (401)  528-5351. 
Fax (401) 528-5312 

Rt»gicn  il 

New  York  Regional  Office 

Martin  Sckalor.  Director.  Housing 
Development,  Regional  Housing 
Commissi  'nor,  Hl'D-New  York  Regional 
Office.26  Foderal  Plaza.  New  York,  New 
York  1027E-0068,  (212)  264-6500,  Fax 
(212)  264-0245 

Buffalo.  New  York  Office  (A) 

Robert  Rifcnberick.  Director.  Housing 
Development.  HUDBuffaio  Office.  5th 
Floor.  Lafayette  Court.  455  Main  Street. 
Buffalo.  New  York  l'.2O3-1780.  (716)  846- 
5755.  Fax  (716)  846-5752 

Newark.  New  Jersey  Office  (A) 

Geraldinc  McGann,  Director.  Housing 
Development.  HUD-Newark  Office.  1 
Newark  Center.  Newark.  New  Jersey 
07102-5504.  (201)  622-7900  Ext.  3102,  Fax 
(201)645-2323 

Region  III 

Philadelphia  Regional  Office 

Michael  J.  Pcrretta.  Director.  Housing 
Development,  HUD-Philadelphia  Regional 
Office.  Liberty  Square  Building.  105  South 
7th  Street.  Philadelphia.  Pennsylvania 
19106-3392,  (215)  597-2560,  Fax  (215) 
597-9627 


Baltimore.  Maryland  Office  (A) 

Candacc  L  Simms,  Director,  Housing 
Development,  HUD-BdJtimore  Office.  5th 
Floor.  City  Crescent  Building.  10  South 
Howard  Street.  Baltimore.  Mar>!and 
21201-2505.  (410)  962-2520,  Fax  (410) 
962-4947 

Charleston.  West  Viq^inia  Office  (B) 
Robert  J.  Gibson.  Chief.  Housing 

Development.  HUD-Charleston  Office. 

Suite  708.  405  Capitol  Street.  Charleston. 

West  Virginia  25301-1795.  (304)  347-7000. 

Fax  (304) 347-7050 

Pittsburgh.  Pennsylvania  Office  (A) 
Edward  Palombizio.  Directo- — Housing 
Development.  HUD-Pittsburgh  Office.  412 
Old  Post  Office  Courthouse.  7th  Avenue  & 
Grant  Street.  Pittsburgh.  Pennsylvania 
15219.  (412)  644-6428.  Fax  (412)  644-6499 

Richmond.  Virginia  Office  (A] 
Charlie  Famuliner.  Director — Housing 
Development,  HUD-Kichmond  Office.  The 
3600CcnL-e.  3600  West  Broad  Street,  P.  O 
Box  90331,  Richmond,  Vi.'ginia  23230- 
0331,  (804)  278^507,  Fax  (804)  771-2314 

Washington.  DC  Office  (A) 

Felicia  Williams.  Dire<;tor — Housing 
Development.  HUDWashington.  DC 
Office.  Suite  300.  Union  Center  Plaza. 
Phase  n,  820  First  Street.  NE  .  Washington. 
DC  20002-4205.  (202)  273-9200.  Fax  (202) 
275-0779 

Region  IV 

At!i:ntii.  Georgia  Ri-gional  Office 

Gayle  F.  Burbidge,  Director — Housing 
Development.  Richard  B.  Kussel!  Federal 
Building,  75  Spring  Street.  SW  .  Atlanta. 
Georgia  30303-3388.  (404)  331-5136.  Fax 
(404)  331-0845 

Birmingham.  Alabama  Office  (A)  ' 

Martha  K.  Andus,  Acling  Director — Housing 
Development.  HUD-Bimiingham  Office, 
Suite  300,  Beacon  Ridge  Tower.  600 
B©»^con  Parkway  West.  Birmingham. 
Alabama  3^209-3144.  (205)  290-7617,  Fax 
(205)  290-7593 

CAinhbt'on  Office  (A) 

AUwrto  Rosado.  Director — Housing 
Development,  HUD-CaribbeaT  Office,  New 
San  Juan  Office  Building,  159  Carlos  E. 
Chardon  Avenue.  San  Juan.  Puerto  Rico 
00918-1804.  (609)  766-6U1.  Fax  (809) 
766-5995 

Columbia,  South  Carolina  Office  (A) 

Keene  R.  LaFountain.  Director — Housing 
Development.  HliD-Columbia  Office, 
Strom  Thurmond  Federal  Building.  1835 
Assembiv  Street.  Columbia.  South  Carolina 
29201-2480.  (803)  765-5592.  Fax1803) 
765-5515 

Greensboro,  North  Carolina  (A) 

Deniel  A.  McCanless.  Director — Housing 
Development.  HUD-Greensboro  Office. 
Koger  Building.  2306  West  Meadowvicw 
Road.  Greensboro.  North  Carolina  27407- 
3707.  (919)  547^001.  Fax  (919)  547-4015 


fockson,  Mississippi  Office  (A) 

Reba  G.  Cook.  Director — Housing  ' 
Development.  HUD-Jackson  Office.  Dr. 
A.H.  McCoy  Federal  Building.  100  West 
Capitol  Street.  Room  910.  Jackson, 
Mississippi  39269-1096,  (t>01)  965-5308, 
FAX  (601)  965-4773 

Jacksonville.  Florida  Office  I  A) 

Donald  E,  Odcnthal,  Director — Housing 
Development,  Hn>-|acksonville  Office, 
Suite  2200.  Southern  Bell  Tower.  301  West 
Bay  Street.  Jacksonville,  Florida  32202- 
5121.  (904)  232-2626.  Fax  (904)  232-37r.9 

Knoxville,  Tennessee  Office  lA} 

John  E.  Robbins.  Director — Housing 
Management,  HUDKnoxville  Office,  Third 
Floor,  John  J.  Duncan  Federal  Building. 
710  Locust  Street.  SW..  Knoxville. 
Tennessee  37902-2526.  (615)  545-4384. 
Fax  (615)  545-4569 

Louisville,  Kentucky  Office  I  A) 

David  A.  Powell,  DL-rnrtor — Housing 
Development,  Hl'D- Louisville  Office,  601 
West  Broadway,  P.O.  Box  1044,  Louisville 
Kentucky  40201-1044.  (502)  582-5251, 
Fax (502) 582-6074 

Nashville,  Tennessee  Office  (B) 

Ed  M.  Phillips,  Director — Housing 

Development.  HUD-Nashviile  Office.  Suite 
200.  251  Cumberland  B«'nd  Drive. 
Nashville.  Tennessee  37223-1803,  (615) 
736-5213,  Fax  (615)  73IV2018 

Region  V 

Chicago,  Illinois  Regional  Office 

Louis  Berra,  Director — Housing 
D<'ve!opment.  HUD-Cl.icago  Regional 
Office,  Ralph  Metcalfe  Federal  Building.  77 
West  Jackson  Boulevard.  Chicago.  Illinois 
60604-3507.(312)  353-5680.  Fax  (312) 
353-0121 

Cincinnati,  Ohio  Office  (Bl 

Loustine  Tuck.  Director — Housing 
Development.  HUD-C^incinnati  Offi(«. 
Room  9002.  Federal  Office  Building.  550 
Main  S'rcet.  Cincinnati.  Ohio  45202-3253. 
(513)  C84-2884  Fax  (513)  684-6224 

Oevehmd.  Ohio  Office  (Rj 

Phillip  J.  Ciaconia.  Director — Housing 
Development.  HL'D-Cle\ eland  Office. 
Room  420.  One  Playhouse  Square.  1375 
Euclid  Avenue.  Qevdand.  Ohio  44114- 
1570.  (216)  522-4065.  Fax  (216)  522-2975 

Columbus,  Ohio  Office  (Al 

Don  Jakob,  DinK.tor — Housing  Development. 
HLT)-Coliimbus  Office.  200  North  High 
Street,  Columbus.  Ohio  43215-2499,  (614) 
469-5737,  Fax  (614)  469-2432 

Detroit.  Michigan  Office  (A) 

Robert  Brown,  Directcr — Housing 
Development,  HUD-Detroit  Office,  Patrick 
V.  Mc.Namara  Federal  Building.  477 
Michigan  Avenue,  Detroit.  Michigan 
48226-2592.  (313)  226-7900.  Fax  (313) 
226-4394 

Grand  Rapids.  Michigan  Office  (B) 

John  Milchick.  Director — Housing 
Development,  HUD-Grand  Rapids  Ofllce. 
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2922  Fuller  Avenue,  NE.,  Grand  Rapids, 
Michigan  49505-3499,  (616)  456-2100,  Fax 
(616) 456-2191 

Indianapolis,  Indiana  Office  (A) 

Erica  Dobreff,  Director — Housing 
Development.  HUD-Indianapolis  Office, 
'  151  North  Delaware  Street,  Indianapolis, 
Indiana  46204-2526.  (317)  226-6303,  Fax 
(317)226-6317 

Milwaukee,  Wisconsin  Office  (A) 

Lester  Marriner,  Director — Housing 
Development,  HUD-Milwaukee  Office, 
Suite  1380,  Henry  S.  Reuss  Federal  Plaza. 
310  West  Wisconsin  Avenue.  Milwaukee, 
Wisconsin  53203-2289,  (414)  297-3214, 
Fax  (414)  297-3947 

Minneapolis-St.  Paul,  Minnesota  (A) 

John  Buenger.  Director — Housing 
Development,  HL'D-Minneapolis-St.  Paul 
Office,  220  Second  Street,  South, 
Mmneapolis.  Minnesota  55401-2195,  (612) 
370-3000,  Fax  (612)  370-3220 

Rrgion  V'l 

Forth  Worth.  Texas  Regional  Office 

Larry  Mumford,  Director — Housing 
Development,  HUD-Forth  Worth  Regional 
Office.  1600  Throckmorton,  P.O.  Box  2905, 
Fort  Worth,  Texas  76113-2905,  (817)  885- 
5401,  Fax  (817)  885-5629 

Houston.  Texas  Office  (B) 

Allen  J.  Novosad.  Director — Housing 
Development,  HUD-Houston  Office,  Suite 
200,  Norfolk  Tower,  2211  Norfolk, 
Houston,  Texas  77098-^096,  (713)  653- 
3274,  Fax (713) 653-3319 

Litde  Rock.  Arkansas  Office  (A) 

Nathan  Abernafhy,  Director — Housing 
Development,  HL'D-Little  Rock  Office, 
Suite  900,  TCBY  Tower,  425  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201-3488. 
(501)  324-5931,  Fax  (501)  324-5900 

New  Orleans,  Louisiana  Office  (A) 

Jose  A.  Pagan.  Director — Housing 
Development,  HUD-New  Orleans  Office, 
Fisk  Federal  Building.  1661  Canal  Street, 
New  Orleans,  Louisiana  70112-1887,  (504) 
589-7200.  Fax  (504)  589-2917 

Oklahoma  City,  Oklahoma  Office  (A) 

Sherry  Hunt,  Acting  Director — Housing 
Development,  HUD-Oklahoma  City  Office, 
Murrah  Federal  Building,  200  N.W.  5th 
Street,  Oklahoma  73102-3202,  (405)  231- 
4181,  Fax  (405)  231-4648 

Son  Antonio,  Texas  Office  (A) 

Robert  W.  Hicks,  Acting  Director — Housing 
Development,  HUD-San  Antonio  Office, 
Washington  Square  Building,  800  Dolorosa 
Street,  San  Antonio,  Texas  78207-4563, 
(210)  229-6800,  Fax  (210)  229-6753 

Region  VII 

Kansas  City,  Kansas  Regional  Office 

Richard  Kluge,  Director — Housing 
Development.  HUD-Kansas  City  Regional 
Office,  Room  200.  Gateway  Tower  II.  400 
State  Avenue.  Kansas  City,  Kansas  66101- 
2406.  (913)  23&-2162 


Des  Moines.  Iowa  Office  (B) 

Donna  Davis,  Director — Housing 
Development,  HUD-Des  Moines  Office, 
Room  239,  Federal  Building,  210  Walnut 
Street,  Des  Moines,  Iowa  50309-2155. 
(515)  284-4512,  Fax  (515)  284-4743 

Omaha,  Nebraska  Office  (A) 

Robert  E.  Peterson.  Director — Housing 
Development,  HL'D-Omaha  Office, 
Executive  Tower  Centre.  10909  Mill  Valley 
Road,  Omaha,  Nebraska  68154-3955,  (402) 
492-3101,  Fax (402) 492-3150 

St.  Louis,  Missouri  Office  (A) 

Jov  Miller,  Director — Housing  Development, 
HUD-St.  Louis  Office,  Third  Floor,  Robert 
A.  Young  Federal  Building.  1222  Spruce 
Street.  St.  Louis,  Missouri  63103-2836, 
(314)  539-6560,  Fax  (314)  539-6575 

Region  VIII 

Denver.  Colorado  Regional  Office 

Arthur  Tonilli.  Director — Housing 
Development,  HUD-Dcnver  Regional 
Office.  Executive  Tower  Building,  1405 
Curtis  Street,  Denver,  Colorado  80202- 
2349,  (303)  844-4513,  Fax  (303)  844-2475 

Region  IX 

San  trancisco.  California  Regional  Office 

Jayna  Hulbert  Humphrey,  Director — Housing 
Development,  HUD-San  Francisco  Regional 
Office,  Philip  Burton  Federal  Building  and 
L'.S.  Courthouse,  450  Golden  Gate  Avenue, 
P.O.  Box  36003.  San  Francisco,  California 
94J02-3448,  (415)  556-4752.  Fax  (415) 
55fe-m76 

Honolulu,  Hawaii  Office  (A) 

Jill  Hurt,  Director — Housing  Development, 
HOD-Honolulu  Office,  Suite  500,  Seven 
Waterfront  Plaza,  500  Ala  Moana  Blvd., 
Honolulu,  Hawaii  96813-4918,  (808)  541- 
1323,  Fax  (808)  541-3146 

Los  Angeles,  California  Office  (A) 

Joe  L.  Hirsch,  Director — Housing 
Development,  HUD-Los  Angeles  Office, 
1615  West  Olympic  Boulevard.  Los 
Angeles,  California  90015-3801,  (213)  251- 
7122,  Fax  (213)  251-7096 

Phoenix,  Arizona  Office  (B) 

Laura  Massie,  Director — Housing 
Development,  HL'D-Phoenix  Office,  Suite 
600,  Two  Arizona  Center,  400  North  5th 
Street,  Phoenix,  Arizona  85004-2361,  (602) 
379-4434,  Fax  (602)  379-3985 

Sacramento.  California  Office  (B) 

Williams  F.  Bolton,  Director — Housing 
Development,  HUD-Sacramento  Office, 
Suite  200.  777  12th  Street,  Sacramento, 
California  95814-1977.  (916)  551-1351, 
Fax  (916)  551-2899 

Region  X, 

Seattle,  Washington  Regional  Office 

John  H.  Taylor,  Director — Housing 
Development,  HUD-Seattle  Regional  Office, 
Suite  200,  Seattle  Federal  Office  Building, 
909  First  Avenue,  Seattle,  Washington 
98104-1000,  (206)  220-5101.  Fax  (206) 
553-4405 


Anchorage,  Alaska  Office  (A), 

Gene  Dobrzynski,  Chief — Housing 
Development,  HUD-Anchorage  Office, 
Suite  401.  University  Plaza  Building,  949 
East  36th  Avenue.  Anchorage.  Alaska 
99508-4135.  (907)  271-4170.  Fax  (907) 
271-3667 

Portland,  Oregon  Office  (A), 

Thomas  Q  Cusack,  Director — Housing 
Development,  HUI>-Portland  Office.  520 
S.W.  6th  Avenue.  Portland.  Oregon  97204- 
1596.  (503)  326-2561.  Fax  (503)  326-3097 

[FR  Doc.  94-6400  Filed  4-7-94;  8:45  am] 
BILUNO  CODE  4210-37-P 


DEPARTMErfT  OF  THE  INTERIOR 
Office  of  the  Secretary 

[WO-270-4333-02-24 1A]       , 

Nomination  of  Significant  Caves 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  and  call  for  nominations. 

SUMMARY:  The  Secretary  of  the  Interior 
is  calling  for  nominations  for  the  listing 
of  significant  caves  on  lands 
administered  by  the  Department  of  the 
Interior.  This  call  for  nominations  is  in 
response  to  provisions  in  the  Federal 
Cave  Resources  Protection  Act  of  1988, 
which  directs  the  Secretaries  of  the 
Interior  and  Agriculture  to  prepare  and 
maintain  a  list  of  significant  caves.  Any 
person  or  organization  may  submit 
nominations. 

DATES:  Nominations  to  be  considered  for 
the  initial  listing  of  significant  caves 
must  be  received  by  October  5, 1994. 
Nominations  received  after  this  date 
will  be  considered  for  subsequent 
listing. 

FOR  FURTHER  INFORMATION  CONTACT:  Hal 
Hallett.  Bureau  of  Land  Management 
(270),  1849  C  Street.  NVV.,  Washington. 
DC  20240,  telephone  (202)  452-7794. 
SUPPLEMENTARY  INFORMATION:  In  Order  tO 
be  considered  for  nomination,  Federal 
caves  are  required  to  meet  one  or  more 
of  the  criteria  listed  in  43  CFR  37.11(c). 
Nominations  are  required  to  follow  the 
prescribed  format  set  forth  in  an 
instruction  packet  that  is  available  from 
the  State  or  Regional  Offices  of  the 
Bureau  of  Land  Management,  Bureau  of 
Reclamation,  Fish  and  Wildlife  Service, 
or  National  Park  Service.  Copies  of  the 
instruction  packet  can  also  be  obtained 
by  wTiting  the  Headquarters  Office  of 
any  of  the  agencies  listed  below. 
Bureau  of  Land  Management,  Attn: 

WO-270,  1849  C  Street,  NW.. 

Washington,  DC  20240. 
Bureau  of  Reclamation,  Attn:  W-6500, 

1849  C  Street,  NW,  Washington,  DC 

20240. 
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Fish  and  Wildlife  Service,  Division  of 
Refuges,  Attn:  Cave  Coordinator.  4401 
Fairfax  Drive.  Arlington.  VA  22203. 

National  Park  Service.  Wildlife  and 
Vegetation  Division,  P.O.  Box  37127. 
suite  500,  Washington.  DC  20013-    , 
7127. 

Dated:  March  25. 1994. 
Piet  deWitt. 

Aciing  Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-8388  Filed  4-7-94:  8:45  am] 

BILUNQ  CODE  4310-e4-P 


Bureau  of  Land  Management 
{CA-068-84-441 0-1 2] 

1994  Amendment  to  ttie  California 
Desert  Conservation  Area  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  change  the 
land-use  designation  on  certain  public 
lands  in  Inyo  County,  California  within 
the  California  Desert  District  from 
Multiple  Use  Class  "Limited"  to 
"Unclassified". 

SUMMARY:  Pursuant  to  43  CFR  1610.2(c) 
and  1610.3-l(d)  implementing  the 
Federal  Lands  Policy  Management  Act 
of  1976.  an  amendment  has  been 
proposed  to  the  existing  land 
management  plan  for  the  California 
Desert  Conservation  Area  (CDCA),  Inyo 
County,  California.  The  California 
Desert  Conservation  Area  Plan 
designated  land  use  categories  for  all 
public  lands  within  the  CDCA.  This 
amendment  would  change  the  land  use 
designation  on  approximately  160  acres 
of  public  lands  located  in  Section  10  of 
T.  20  N..  R.  7E.,  SBM,  in  the  community 
of  Tecopa,  Inyo  County,  California,  from 
Multiple  Use  Class  (MUC)  Limited  to 
Unclassified.  TTiis  land  use  designation 
change  would  make  the  affected  public 
lands  available  for  sale  or  exchange  out 
of  federal  owTiershlp  under  the  Land 
Tenure  Adjustment  Element  of  the 
CDCA  Plan. 

SUPPLEMENTARY  INFORMATION:  The 
current  land  use  designation  for  the 
affected  public  lands  is  "Limited".  This 
classification  does  not  provide  for  sale 
or  exchange  of  lands  out  of  federal 
ownership,  even  when  such  lands  are 
scattered,  isolated  parcels  that  are 
difficult  to  manage.  TTie  "Unclassified" 
land  use  designation  would  give  the 
Bureau  of  Land  Management  the 
flexibility  to  sell  or  exchange  these 
public  lands  for  high  priority 
acquisition  area  lands  within  the  CDCA. 
Environmental  issues  to  be  addres.sed 
in  the  environmental  assessment 
include  potential  affects  on  the  nearby 


Area  of  Critical  Environmental  Concern 
and  general  resource  issues.  The 
affected  lands  are  not  within  critical 
habitat  designated  for  any  threatened  or 
endangered  species.  Other  issues 
include  potential  surveying  needs  for 
the  area. 

DATES:  Written  comments  must  be 
postmarked  by  May  9. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management.  Barstow  Resource  Area, 
150  Cool  water  Lane.  Barstow,  CA 
92311,  Attn:  Mike  DeKeyrel. 

Information  on  the  proposal  will  be 
available  at  the  Barstow  Resource  Area 
office  located  in  Barstow.  In  addition, 
copies  of  the  proposal  and  a  map  of  the 
affected  area  may  be  obtained  by  calling 
or  writing  the  Bureau  of  Land 
Management  (BLM),  Barstow  Resource 
Area  office  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  DeKeyrel,  Bureau  of  Land 
Management.  Barstow  Resource  Area, 
phone  (619) 256-3591. 

Dated:  March  30,  1994. 
Karia  ICH.  Swansoa. 

Acting  Area  Manager. 

[FR  Doc.  94-8432  Filed  4-7-94;  8:45  ain] 

BILUNO  CODE  431fr-40-M 

[CA-050-71 23-02-6257] 

Closure  Order  of  Public  Lands  in  Lake 
and  Mendocino  Counties,  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Closure  of  Public  Lands  in  Lake 
and  Mendocino  Counties,  California. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  closure  of  lands  administered  by 
the  Bureau  of  Land  Management  (BLM) 
for  use  from  ONE  HOUR  AFTER 
SUNSET  TO  ONE  HOUR  BEFORE 
SUNRISE  in  accordance  with 
regulations  contained  in  43  CFR  subpart 
8364.1(a).  This  closure  shall  apply  only 
to  those  lands  included  in  the  Off- 
Highway  Vthicle  staging  areas.  These 
staging  areas  are  located  at  the 
Knoxville  and  South  Cow  Mountain 
Recreation  Areas.  Each  staging  area  will 
occupy  ten  acres  of  public  land. 

This  "Day  Use  Only"  policy  will 
apply  to  the  Oakwood  Springs  Staging 
Area  T.  14  N.,  R.  11  W..  Section  3. 
SVVy4N\VV4NWV4.  encompassing  ten 
acres  in  Lake  County;  South  Cow 
Mountain  Staging  Area.  T.  14  N..  R.  11 
W..  Section  4.  NW'ASW'ASWV*, 
encompassing  ten  acres  in  Mendocino 
County  and  the  Knoxville  Northern 
Trailhead  Staging  Area.  T.  12  W..  R.  5 
W.,  Section  28,  NWV4SWV.SEV4. 


encompassing  ten  acres  in  Lake  County. 
The  closure  will  not  apply  to  any  peace 
officers,  firefighters,  or  any  other 
emergency  service  personnel  while  in 
the  performance  of  their  duties. 
Exemption  to  this  closure  may  be 
granted  to  groups  or  individuals  by 
permit  from  BLM. 

DATE:  This  Closure  of  Public  Lands  will 
become  efliective  immediately. 
SUPPLEMENTARY  INFORMATION:  These 
Staging  areas  were  exclusively 
constructed  w^ith  "Day  Use  Only" 
activities  in  mind.  No  overnight 
accommodations  were  constructed.  The 
nocturnal  closure  of  these  areas  is 
necessary  to  reduce  vandalism, 
excessive  public  drinking,  and 
inappropriate  uses  which  haN-e  been 
occurring  after  dark.  The  Bureau  of 
Land  Management  will  continue  to 
manage  these  areas  for  daylight 
recreational  activities.  These  Staging 
areas  will  be  posted  "Day  Use  Only", 
closed  ONE  HOUR  AFTER  SUNSET  TO 
ONE  HOUR  BEFORE  SUNRISE.  These 
supplementary  regulations  on  nocturnal 
closure  do  not  supersede  regulations 
already  established.  Violations  of  these 
supplementary  regulations  under 
authority  of  43  CFR  B3€4.1(a)  are  subject 
to  a  fine  not  to  exceed  51,000  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  C.  Adams,  Clear  Lake  Resource 
Area  Outdoor  Recreation  Planner, 
Bureau  of  Land  Management.  Clear  Lake 
Resource  Area,  555  Leslie  Street,  Ukiah, 
California  office  at  (707)  468^000. 
Renee  Snyder. 

Clear  Lake  Besource  Area  Manager. 
IFR  Doc.  94-8343  Filed  4-7-94;  8  45  ami 

BILUNG  CODE  4310-4e-M 


[CA-060-04-S44O-1O-B026:  2-00160] 

Availability 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that  a 
joint  draft  Environmental  Impact 
Statement  and  EnWronmental  Impact 
Report  (EIS/EIR)  has  been  prepared  by 
the  Bureau  of  Land  Management  and  the 
County  of  Imperial  for  the  proposed 
Mesquite  Regional  Class  III  Landfill. 
The  proposed  federal  action  analyzes 
the  environmental  effects  of  a  land 
exchange  for  approximately  1.750  acres, 
rights  of  way  for  a  railroad  spur  and  a 
gas  pipeline  plus  an  amendment  to  the 
California  Desert  Plan. 
DATES:  For  Public  Hearings  and 
Comments:  A  90-day  public  review 
period  has  been  established  for  this 
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document.  Comments  concerning  the 
adequacy  or  accuracy  of  this  document 
will  be  considered  in  preparation  of  the 
Final  EIS/EIR.  Written  comments  on 
this  docimient  will  be  accepted  through 
July  6, 1994.  Two  public  hearings  will 
be  held  during  the  public  comment 
period  to  receive  verbal  testimony  on 
the  following  dates:  7  p.m.  PDT, 
Wednesday.  May  25. 1994.  at  the  El 
Centro  Community  Center,  375  South 
First  Street,  El  Centro,  California  92243. 
(619-337-4555);  7  p.m.  PDT,  Thursday, 
May  26, 1994,  at  the  Desert  Expo  Center, 
Fine  Arts  Building.  46-350  Arabia 
Street,  Indio.  California  92201  (619- 
863-8247). 

ADDRESSES:  Written  comments  must  be 
filed  no  later  than  July  6. 1994, 
reference  BLM  CA-29617,  and  should 
be  addres-sed  to  Bureau  of  Land 
Management,  1661  South  4th  Street,  El 
Centro,  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Zale,  Multi-Resource  Staff 
Chief,  Bureau  of  Land  Management,  El 
Centro  Resource  Area,  1661  South  4th 
Street,  El  Centro,  California  92243. 

SUPPLEMENTARY  INFORMATION:  Gold 

Fields  Mining  Co.  (Gold  Fields), 
Western  Waste  Industries,  and  S.P. 
Environmental  Systems  have  formed  a 
(Partnership)  that  would  own  and 
develop  the  landfill  located  contiguous 
to  the  site  of  the  currently  operating 
Mesquite  Gold  Mine  and  Ore  Processing 
Facility  (Mesquite  Mine)  in  eastern 
Imperial  County.  The  project  would 
include  the  unloading  and  loading  of 
Municipal  Solid  Waste  (MSW)  residue 
containers,  placement  of  MSW  into  the 
landfill,  rail  and  equipment 
maintenance,  landfill  gas  recovery  and 
destruction  by  fiaring  or  utilization  of 
energy  recovery  techniques,  leachate 
collection  and  processing  and  waste 
water  treatment.  Temporary  storage  of 
recyclable  materials  from  originating 
transportation  operations  (in  accordance 
with  AB939)  will  also  be  provided. 

The  proposed  project  would  involve 
4,250  acres,  of  which  2,290  acres  would 
be  utilized  for  the  landfill  footprint  and 
ancillary  facilities.  The  proposed 
landfill  is  designed  to  accommodate  up 
to  600  million  tons  of  MSW  residue  and 
would  have  an  operational  life  of  100 
years.  MSW  would  be  collected  from 
population  centers  in  Southern 
California,  including  Imperial  County, 
by  local  collection  vehicles  and  taken  to 
existing  or  future  transfer  stations/ 
material  recovery  faciHties  (MRFs) 
where  it  would  be  sorted  and  processed 
to  remove  recyclables,  hazardous 
materials,  and  other  unacceptable 
wastes  in  accordance  with  AB939.  From 
these  locations,  MSW  residue  would  be 


transferred  to  railroad  loading 
intermodals  where  it  would  be  loaded 
for  rail  haulage  to  the  Mesquite  Regional 
Landfill  project  site.  Truck  transfer  of 
Imperial  County  MSW  residue  could 
also  occur  (based  on  future  decisions 
made  by  local  officials)  after  processing 
at  local  transfer  stations/MRFs.  The 
estimated  rate  of  growth  of  daily  MSW 
volumes  would  be  4,000  tons  per  day 
(tpd)  for  Year  1  of  operations,  increasing 
up  to  20,000  tpd  after  Year  7.  The 
estimated  daily  number  of  trains  that 
would  be  required  would  be  one  train 
during  Year  1  (4,000  tpd),  increasing  to 
5  trains  after  Year  7  (20,000  tpd).  The 
proposed  maximum  daily  volume  of 
MSW  residue  would  be  20,000  tons  per 
day  averaged  over  a  two  week,  12  day 
period.  The  actual  rate  of  growth  and 
operational  life  of  the  landfill  will 
depend  upon  market  conditions  for 
MSW  disposal  in  communities  that 
choose  to  use  the  regional  landfill. 

In  addition  to  the  No  Action 
Alternative,  four  alternatives  to  the 
proposed  action  are  considered  in  the 
EIS/EIR  and  include:  Smaller  Landfill 
Footprint  (Alternative  I);  Reduced  Daily 
Volumes  (Alternative  II);  Alternative 
Mesquite  Regional  Landfill  Site 
(Altomative  III);  and  Larger  Project 
(increased  daily  MSW  residue  volumes 
and  larger  landfill  footprint) 
(Alternative  IV).  The  EIS/EIR  analyzes 
the  effects  of  the  proposed  action  and 
alternatives  on  such  environmental 
issues  including  but  not  limited  to:  air 
quality,  social  and  economic  impacts, 
ground  and  surface  water  quality, 
endangered  and  other  special  status 
plants  and  animals,  cultural  or 
historical  and  visual  resources. 

Dated:  April  1, 1994. 
G.  B«n  Koski, 

Area  Manager. 

(FR  Doc.  94-7804  Filed  4-7-94;  8:45  am) 

BILUKQ  CODE  431Q-40-M 

[CA-010-04-4210-05:  CA-<J4040] 

Notice  of  Realty  Action;  Direct  Sale  of 
Public  Lands,  Calaveras  County,  CA 

AGENCY:  Dept.  of  the  Interior,  Bureau  of 
Land  Management. 
REALTY  ACTION:  Direct  Sale  of  Public 
Land,  Calaveras  County,  CA-34040. 

SUMMARY:  The  following  described 
public  land  is  being  considered  for 
direct  sale  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21,  1976  (43  U.S.C. 
1713): 

Calaveras  County,  California 

T.  6N..  R.  13E..M.D.M. 
Sec.  26;  lot  8. 


Comprising  3.22  acres,  more  or  less. 

The  above  tract  is  a  wedge-shaped 
parcel  of  public  land  that  is  difficult  to 
manage  in  Federal  ownership.  The  3.22 
acre  tract  of  public  land  would  be  sold 
to  the  heirs  of  Fred  Ault.  Sr.  at  fair 
market  value.  An  additional  $50.00  non- 
returnable  mineral  conveyance 
processing  fee  would  be  required. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals. 
All  necessary  clearances  including 
clearances  for  archeology  and  for  rare 
plants  and  animals  would  be  completed 
prior  to  pny  conveyance  of  title  by  the 
U.S.  The  proposal  is  consistent  with  the 
Bureau's  land  use  plans  that  support  the 
disposal  of  small  difficult  to  manage 
tracts. 

The  above  described  land  is  hereby 
segregated  from  settlement,  location  and 
entry  under  the  public  land  laws  and 
the  mining  laws  for  a  period  of  270  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESSES:  Interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Folsom  Resource  Area 
Manager,  63  Natoma  Street,  Folsom, 
California  95630.  Comments  must  be 
received  within  45  days  of  publication 
of  this  notice. 

FOR  ADDmONAL  INFORMATION:  Contact 
Marianne  W.  Lopez  at  (916)  985-4474  or 
at  the  address  above. 
D.K.  Swickard, 
Area  Manager. 

IFR  Doc.  94-8416  Filed  4-7-94;  8:45  ami 
BtLUNO  CODE  4310-40-M 


[CA-0-tO-03-435(M>3] 

Seasonal  Visitation  Restriction  Order 
for  the  Carrizo  Plain  Natural  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  a  Seasonal 
Visitation  Restriction  Order  on  Public 
Lands  within  the  Carrizo  Plain  Natural 
Area,  Kern  and  San  Luis  Obispo 
Counties,  in  the  Caliente  Resource  Area, 
Bakersfield  District,  California. 

SUMMARY:  This  emergency  action 
seasonally  restricts  public  visitation  on 
BLM-administered  rock  outcrops  within 
the  Carrizo  Plain  Natural  Area  due  to 
the  presence  of  sensitive  species  of  birds 
of  prey  during  a  critical  part  of  their  life 
cycle  and  restricts  vehicular  use  of 
certain  roads  due  to  fire  hazard  and 
seasonal  storms.  The  public  lands 
affected  by  this  restriction  are  located 
within  Kern  and  San  Luis  Obispo 
Counties,  California. 


SUPPLEMENTARY  INFORMATION:  Effective 
on  the  date  of  publication,  and  pursuant 
to  43  CFR  part  8360  and  43  CFR 
8364.1(a).  all  visitation  within  0.25 
miles  of  any  rock  outcrop  in  the  vicinity 
of  and  including  Painted  Rock  is 
unlaw  ful.  This  prohibition  includes  all 
outcrops  within  public  lands  in  T32S, 
R20E.  Sections  8,  16,  and  17,  Mount 
Diablo  Base  and  Meridian.  Access  shall 
be  limited  to  persons  canning  written 
permission  from  the  Authorized  Officer 
or  those  participating  in  an  authorized 
guided  tour.  Unauthorized  individuals 
within  0.25  miles  of  the  base  of  a  rock 
outcrop  or  climbing  on  a  rock  outcrop 
within  the  above  described  area  will  be 
in  violation  of  this  Seasonal  Visitation 
Restriction  Order. 

Effective  on  the  date  of  publication, 
and  pursuant  to  43  CFR  part  8360  and 
43  CFR  8364.1(a),  roads  presenting  a  fire 
hazard  due  to  vegetative  growth  will  be 
closed  to  vehicular  travel  during  the  dry 
fire  season.  Roads  may  also  be  closed 
seasonally  after  heavy  rains  to  prevent 
road  damage  and  provide  for  public 
safety.  All  such  roads  will  be  posted 
with  appropriate  signs  to  advise  of  the 
closures. 

This  Seasonal  Visitation  Restriction 
Order  will  be  in  effect  from  the  date  of 
publication  in  the  Federal  Register  until 
June  30.  1994,  for  the  Painted  Rock  Area 
and  on  an  as  needed  basis  for  the  road 
closures.  Until  the  Resource 
Management  Plan  is  approved  similar 
use  restrictions  may  be  enforced  in 
subsequent  years  if  the  Authorized 
Officer  determines  that  sensitive 
resources  need  seasonal  protection.  Use 
restrictions  intended  to  protect  nesting 
raptors  will  generally  occur  from  April 
1  to  June  30  and  road  closures  will 
occur  from  June  1  to  September  30  for 
fire  restrictions  and  December  1  to  April 
15  for  storm  damage.  Maps  of  the 
affected  area  and  information 
concerning  guided  tours  are  available 
from  the  Caliente  Resource  Area  Office, 
3801  Pegasus  Drive,  Bakersfield, 
California  93308-6837.  This  emergency 
visitation  restriction  has  three  purposes: 
to  limit  visitor-caused  disturbance  to 
nesting  birds  of  prey  to  a  level 
compatible  with  successful  nesting 
while  allowing  for  educational  and 
recreational  use;  to  reduce  accidental 
fires  caused  by  vehicular  travel  on  roads 
heavily  overgrown  with  annual  grasses; 
and  to  reduce  damage  to  roads  after 
seasonal  storms  while  promoting  public 
safety  on  these  roads. 

Bureau  of  Land  Management 
employees  and  Carrizo  Plain 
cooperators  are  exempt  from  this  order 
while  in  the  course  of  their  official 
duties. 


Federal  Register  /  Vol.  59.  No.  68  /  Friday,  April  8,  1994  /  Notices 


16833 


Any  person  who  fails  to  comply  with 
this  restriction  order  may  be  subject  to 
a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Penalties  are  contained  in  43  CFR 
8360.0-7. 

Dated:  March  29,  1994. 
James  Wesley  Abbott, 

Caliente  Resource  Area  Manager. 

[FR  Doc.  94-8396  Filed  4-7-94;  8:45  ami 

BILUNG  CODE  4J10-40-M 


[MT-940-04-473CM)2] 

Land  Resource  Management 

AGENCY:  Bureau  cf  Land  Management. 
Montana  State  Office,  Interior. 
ACTION:  Notice. 


SUMMARY:  The  plat  of  survey  of  the 
following  described  land  accepted 
March  21,  1994,  will  be  officially  filed 
in  the  Montana  State  Office,  Billings, 
Montana,  May  9, 1994. 

Principal  Meridian,  Montana 

T.  31  N..R.  2VV. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  Adjusted  Original 
Meanders  of  the  Right  and  Left  Banks  of 
the  Marias  River,  through  Section  19, 
and  the  subdivision  of  Section  19,  and 
the  survey  of  portions  of  Medial  lines 
and  Median  lines  of  abandoned 
channels  of  the  Marias  River,  and 
certain  division  of  reliction  lines. 
Township  31  North, "Range  2  West, 
Principal  Meridian,  Montana. 

The  triplicate  original  of  the 
preceding  described  plat  will  be 
immediately  placed  in  the  open  files 
and  will  be  available  to  the  pubfic  as  a 
matter  of  information. 

If  a  protest  against  this  survey,  as 
shown  on  the  plat,  is  received  prior  to 
the  date  of  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest.  The  protested  plat  of  survey 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed.  This  survey 
was  executed  at  the  request  of  the 
Lewistown  District  Office.  ' 
EFFECTIVE  DATE:  March  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  222  North 
32nd  Street.  P.O.  Box  36800,  Billings, 
Montana  59107-6800. 

Dated:  March  31.  1994. 
Thomas  P.  Loimie, 
Acting  State  Director 
IFR  Doc.  94-8433  Filed  4-7-94;  8:45  am] 
BILUNG  CODE  4310-ON-M 


[NV-942-04-4730-02] 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at  10 
a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Parrish.  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520,  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  September  8, 1993: 

Mount  Diablo  Meridian,  Nevada 

T.  5  S.,  R.  60  E. — Dependent  Resurvey. 

2.  This  survey  was  approved 
September  3, 1993  and  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

3.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  September  15,  1993: 

Mount  Diablo  Meridian,  Nevada 

T.  42  N..  R.  22  E.— Dependent  Resurvey. 

4.  This  sur\'ey  was  approved 
September'  8. 1993  and  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  October  4.  1993: 

Mount  Diablo  Meridian,  Nevada 

T.  38  N.,  R.  59  E— Dependent  Resurvey. 

6.  This  survey  was  approved 
September  30, 1993  and  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

7.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  October  26,  1993: 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  61  E— Dependent  Resurvey. 

8.  This  survey  was  approved  October 
21,  1993  and  was-executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

9.  The  Plat  of  Sur\'ey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  December  2.  1993: 
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Mount  Diablo  Meridian,  Nevada 

T.  13  .NI.,  R.  70  E.— Depeadent  Resuney. 

10.  This  survey  was  accepted 
November  30, 1993  and  was  executed  to 
meet  certain  administrative  needs  of  the 
National  Park  Service. 

11.  The  Plat  of  Sur\'ey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office.  Reno,  Nevada 
on  December  21, 1993: 

Mount  Diablo  Meridian,  Nevada 

T.  18  .NI..  R.  20 E— Supplemental  Plat. 

12.  This  plat  was  accepted  December 
16, 1993  and  was  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

13.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  Januarys,  1994: 

Mount  Diablo  Meridian,  Nevada 

T.  30  N.,  R.  56 E— Dependent  Resurvey. 

14.  This  survey  was  approved 
December  30, 1993  and  was  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

15.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  Januarj- 19, 1994: 

Mount  Diablo  Meridian,  Nevada 

T.  20  N.,  R.  20  E— Supplemental  Plat. 

16.  This  plat  was  accepted  January  13, 
1994  and  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

17.  The  Plat  of  Survey  of  lands 
described  below  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  March  10,  1994: 

Mount  Diablo  Meridian,  Nevada 

T.  20  N  .  R.  56  E.— Dependent  Resurvey. 

10.  T).h  sur\'ey  was  approved  March 
7,  1994  LCii  Wu.=;  executed  to  meet 
certain  ad.Tiin.strative  needs  of  the 
Bureau  of  Land  M'lr.agement. 

19.  The  Fl:t3  of  Sur\ey  of  lands 
described  be'.ow  w;!)  be  officially  filed 
at  the  Nevjda  S'.a'e  Cffice,  Reno, 
Nevada,  on  June  1, 1994: 

Mount  Diablo  Meridian.  Nevada 

T.  27  U..  R.  52  ■---  E — Df-pcndont  Resun-t;y 

and  Sun'-jv 
T.  36  ' '2  N.,  R.  53  E.— Dopenderji  Resuney 

and  Sun.ev 
T.  37  N..  R.  5 3  E..— Dependent  Rc-sunry, 

Indep'i.-.dent  Rjsurvpv  and  Survey 
T.  37  .\'.,  R.  54  E.— Dependent  Resur\"ey 

20.  These  surveys  were  approved 
March  24,  1994  and  were  executed  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

21.  Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 


classifications,  and  the  requirements  of 
applicable  laws,  those  portions  of  the 
lands  listed  in  paragraph  19  as  "Survey" 
will  be  open  to  application,  petition, 
and  disposal,  including  application 
under  the  mineral  leasing  laws  at  10:00 
a.m.  on  June  1, 1994.  All  such  valid 
applications  received  on  or  prior  to  June 
1,  1994,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing. 

24.  All  the  lands  have  been  and 
continue  to  be  open  under  the  mining 
law. 

25.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 

John  S,  Parrish, 

Chief  Cadastral  Suneyor,  \evada. 

IFR  Doc.  94-8415  Filed  4-7-94;  8;45  am] 

BILLtNQ  CODE  4310-HC-M 


INTERNATIONAL  TRADE 
COMMISSION 

international  Trade  Commission, 
Practice  Relating  to  Administrative 
Protective  Orders 

AGENCY:  U.S.  International  Trade 
Comrr.ission. 

ACTION:  Sum.mary  of  Commission 
practice  relating  to  admini-strative 
protective  orders. 

SUMMARY:  This  notice  p.-cvides  a 
summary  by  the  U.S.  Inttmaiicnal 
Trade  Commissicn  (Ccmm; .  ..on)  of  its 
investigations  of  breaches  ci 
admiti-strative  protective  orders  (APOs) 
issued  ii  connection  wl'.h  invtst'gatioas 
ur.d;  t  Tiil-j  Vil  end  sncticn  337  of  ihc 
Tariff  Act  Gf  1930. 

This  notice  is  intended  to  inform  the 
public  of  the  Ccmmissicn's  experience 
with  A?0  breaches.  The  Commission 
also  ir.ttnds  thai  this  notice  will  educate 
and  alert  rep-estntatives  of  parties  to 
Commission  proceedings  as  to  soma 
specific  types  of  .APO  breaches 
encountered  by  the  Commission.  This 
notice  is  illustrative  only  and  does  not 
limit  the  Commission's  rules  or 
standard  APO.  The  notice  does  not 
provide  an  exclusive  list  of  conduct  that 
will  be  deemed  to  be  a  breach  of  the 
Commission's  APOs,  and  does  not 
indicate  how  the  Commission  will  rule 
in  future  cases. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Bardos,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3102. 
SUPPLEMENTARY  INFORMATION:  The 
discussion  below  illustrates  APO  breach 
investigations  that  the  Commission  has 
completed  including  a  description  of 
actions  taken  in  response  to  breaches. 
The  discussion  covers  breach 
investigations  completed  during  1993 
with  respect  to  antidumping  and 
counterx'ailing  duty  cases.  Also 
discussed  are  the  Commission's 
investigations  completed  during  1993  of 
possible  violations  of  Commission  rule 
207.3,  commonly  known  as  the  "one 
day  rule."  Finally,  in  the  interest  of 
providing  as  much  information  to 
practitioners  as  possible  on  APO 
practice,  this  notice  also  discusses 
breach  investigations  completed  during 
the  period  1988-1993  with  respect  to 
investigations  under  section  337  of  the 
Tariff  Act  of  1930. 

The  Commission  will  report  a 
summary  of  its  actions  in  response  to 
violations  of  Commission  APOs 
periodically  in  an  effort  to  educate  those 
obtaining  access  under  an  APO  of  the 
common  problems  encountered  in 
handling  business  proprietary 
information  (BPI)  and  confidential 
business  information  (CBI).  This  Is  the 
fourth  notice  of  its  kind,  the  previous 
ones  having  been  published  at  56  FR 
4645-4850  (Feb.  6,  1991);  57  FR  12335 
(Apr.  9.  1992);  and  58  FR  21991  (Apr. 
26, 1993).  Tne  Commission  intends  to 
publish  sum.maries  at  least  annually, 
and  more  frequently  as  appropriate. 

As  part  of  tne  effort  to  educate 
practitioners  about  APO  practice,  the 
Comm.i.ssion's  Secretary  issued  in 
September  1991  Ar.  Introduciion  to 
Administrative  Protective  Order 
Practice  in  Antidumping  and 
Countervailing  Duty  Investigations.  This 
document  is  available  upon  request 
from  the  Office  of  tha  Secretary,  U.S. 
Inlemational  Trade  Com.mission,  500  E 
Street,  SW.,  Washington,  DC  23436, 
teleplione  202-205-2000. 

L  Title  VIi  AcL-ninislralive  Protective 

Orders 

A.  In  Ccr.t'r:}} 

APOs  are  issued  in  Corrimission 
investigations  under  Title  VII  of  the 
Tariff  Act  of  1930  to  provide  access  to 
BPI  to  certain  party  representatives 
under  conditions  designed  to  protect  the 
confidentiality  of  such  information.  The 
Commission  is  required  to  disclose 
under  APO  to  the  authorized 
representatives  of  interested  parties  vho 
are  parties  to  an  investigation  BPI 
collected  by  the  Commission  in  the 
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course  of  such  investigations.  19  U.S.C. 
1677f.  The  Commission  has 
impiemented  procedures  governing  this 
disclosure,  which  is  accomplished 
under  an  APO  issued  by  the  Secretary 
to  the  Commission.  19  CFR  207.7.  An 
important  provision  of  the 
Commission's  rules  relating  to  APOs  is 
the  "one  d.-y  ~Ao"  that  provides  parties 
with  an  extra  d.;iy  in  whic:h  lo  file  the 
public  version  of  certain  submissions 
containing  BFI.  19  CFR  207.3.  Tha  one 
day  rule,  which  a!;;o  permits  ;  orrection 
of  the  bracketing  of  BPI  durin<^  that  extra 
day,  was  intended  to  reduce  the 
incidence  of  APO  breaches  caused  by 
inadequate  bracketing  and  improper 
placem.cnt  of  BPI.  The  Commission 
urpes  parties  to  mal.e  use  of  tVie  rule. 

The  Setn-tar)-  to  the  Commis.'-.ion 
provides  BPI  only  to  "authorized 
applicants"  who  ogree  to  be  bound  by 
the  terms  and  conditions  of  an  APO. 
The  standard  /J'O  fonn  for 
antidumping  and  counten-niling  duty 
investigations  i.ssued  by  the 
Commission  requires  the  applicant  to 
swear  that  hi;  or  she  will. 

(1)  Not  divulge  any  of  the  BPI 
obtained  under  tlie  /iPO  and  not 
Otherwise  available  to  him,  to  any 
person  other  than 

(i)  Personnel  of  the  Commission 
concerned  with  the  investigation, 

(ii)  The  per>on  or  agency  from  whom 
the  BPi  was  obtained, 

(.ii)  A  person  whose  application  for 
di:-;c!osure  of  BPI  under  the  APO  has 
been  g-snted  by  the  Secretory,  and 

(iv)  Other  persons,  suc:h  as  paral.-gals 
find  clerical  stafj",  who  (a)  are  employed 
or  supervised  by  and  under  the 
direction  and  control  of  the  authorized 
upplicant  or  anoiher  authorized 
applicant  in  the  same  firm  whose 
appiintion  has  been  gnmled;  fb)  have  a 
need  thereof  in  connet:tion  with  the 
investigation;  (c)  are  not  involved  in 
competitive  decisionmaking  for  aii 
interested  party  which  is  a  party  to  the 
investigation;  and  (d)  have  submitted  to 
the  Secretary  a  .signed  Acknowledgment 
for  Clerical  Personnel  in  the  form 
attached  hereto  (the  cuthcrized 
applicant  shall  also  sign  such 
acknowledgment  and  will  be  deemed 
rvsponsible  for  such  persons" 
compliance  with  the  APO); 

(2)  Use  such  BPI  solely  for  the 
purposes  of  the  above-captioned 
Commission  investigation  or  for  judicial 
or  binational  panel  review  of  such 
Commission  investigation; 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (l)  concerning 
BPI  disclosed  under  the  APO  without 
first  having  received  the  wxitten  consent 
of  the  Secretary  and  the  party  or  the 


attorney  of  the  party  from  whom  such 
BPI  was  obtained; 

(4)  Whenever  materials  (e.g., 
documents,  computer  disks,  etc.) 
containing  such  BPI  are  not  being  used, 
.store  such  material  in  a  locked  file 
cabinet,  vault,  safe,  or  other  suitable 
container  (N.B.:  storage  of  BPI  on  so- 
called  hard  disk  computer  media  is  to 
be  avoided,  because  mere  erasure  of 
djta  from  such  media  may  not 
irrecoverably  destroy  the  BPI  and  may 
result  in  violation  of  paragraph  C  of  the 
/J'O); 

(5)  Serve  all  materials  containing  BPI 
disclosed  under  the  APO  as  directed  by 
the  Secretary  and  pursuant  to  section 
207.7(0  of  the  Commission's  rules; 

(5)  Transmit  each  document 
containing  BPI  disclos<;d  under  the 
APO: 

(i)  With  a  cover  sheet  identifying  the 
document  as  containing  BPI, 

(ii)  With  all  BFi  enclosed  in  brackets 
and  each  page  warning  tha*  the 
document  contains  BPI, 

(iiij  If  the  document  is  to  be  filed  by 
a  deadline,  with  each  page  markei^ 
"Bracketing  of  BPI  not  final  for  one 
bu.^inoss  day  after  date  of  filing,"  and 

(iv)  If  by  mail,  within  two  envelopes, 
the  inner  one  sealed  and  marked 
"Bu.siness  Propr;etar>  Information — To 
be  o[>ened  only  by  [nam.e  of  recipient)", 
and  the  outer  one  sealed  and  not 
marked  as  containing  BPI; 

(7)  Comply  with  the  provisions  of  the 
APO  and  §207.7  of  t)ie  Commission's 
ruk's; 

({:)  Make  true  and  accurate 
representations  in  the  authorized 
applicant's  application  and  promptly 
notify  the  Secretary  of  any  changes  that 
occur  after  the  sub.r.ission  of  the 
application  end  that  affect  the 
representations  made  in  the  application 
[eg.,  change  in  personnel  a.ssigned  to 
the  mvestif-ation); 

(9)  Report  promptly  end  confirm  in 
WTiting  to  the  Secretary  any  possible 
breach  of  the  APO;  and 

(10)  Acknowledge  that  breach  of  the 
APO  may  subject  die  authorized 
applicant  and  other  persons  to  such 
sanctions  as  the  Commission  deems 
appropriate,  including  the 
administrative  sanctions  set  out  in  the 
APO. 

Breach  of  the  protective  order  may 
subject  an  applicant  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Referral  to  the  United  States 
Attorney; 


(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional, 
referral  to  the  ethics  panel  of  the 
appropriate  professional  as.sociatJon; 
and 

(4)  Such  other  ad.ministrative 
sanctions  as  the  Com.mission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefs  submitted  by,  or 
on  behalf  of,  the  offender  or  the  party 
represented  by  the  offender,  and  denial 
of  further  access  to  business  proprietary 
information  in  the  current  or  any  future 
investigations  before  the  Com.mission. 

Commission  employees  are  not 
signatories  to  the  Commission's  APOs 
and  do  not  obtain  a^^cess  to  BPI  through 
the  APO  procedure.  Consequently,  they 
are  not  subject  to  the  .\POs' 
requirements  with  respect  to  the 
handling  of  BPI.  However,  Commission 
emplo>'ees  are  subject  to  strict  statutory 
and  regulator)-  constraints  concerning 
BPI,  and  face  severe  penalties  for 
noncompliance.  See  18  U:S.C.  1905; 
Title  5,  U.S.  Code;  and  Commission 
personnel  policies  implementing  the 
statutes.  Although  the  Privacy  Act  (5 
U.S.C.  552a)  limits  the  Commission's 
authority  to  di.sclose  personnel  actions 
against  agency  employees,  this  should 
not  load  the  public  to  conclude  that  no 
such  actions  have  been  taken. 

B.  Investigations  of  Alleged  APO 
Preaches 

In  an  antidumping  or  countervailing 
duty  investigation,  the  inve.stig.ition  of 
an  alleged  AI^O  breach  gene.'-ally 
proceeds  as  follows  The  Secretary, 
acting  under  delegated  authority,  issues 
to  the  alleged  breacher  a  letter  of  inquiry 
to  ascertain  the  alleged  bre.icher's  views 
on  whether  a  breech  h.as  occurred.  If. 
based  on  the  respon.'-.e  m.nde  to  such  a 
letter  of  inquirv'.  the  Commission 
determines  that  a  breach  has  ot  curred. 
the  Commission  issues  a  s.'i  on  J  letter 
asking  the  breacher  to  addrt^.ss  the 
questions  of  mifi},atmg  circumstances 
and  possible  sanctions  or  otlier  actions. 
The  Commission  then  determines  what 
action  to  take  in  rt^spon.se  to  the  breach. 
However,  in  some  c;ar.es,  the 
Commission  has  determined  that 
although  a  breach  has  occurred 
sanctions  are  not  warranted,  and 
therefore  has  found  it  unnecessary  to 
issue  a  second  letter  concerning  what 
sanctions  might  be  appropriate.  The 
Commission  retains  sole  authority  to 
make  final  determinations  regarding  the 
existence  of  a  breach  and  the 
appropriate  action  to  be  taken  if  a 
breach  has  occurred. 

The  records  of  Commission 
investigations  of  alleged  APO  breaciies 
in  antidumping  and  countervailing  duty 
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cases  are  not  publicly  available  and  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  section  135(b)  of  the  Customs  and 
Trade  Act  of  1990, 19  U.S.C.  1677f(g). 

The  breach  most  frequently 
investigated  by  the  Commission 
involves  the  APO's  prohibition  of  the 
dissemination  of  BPI  to  unauthorized 
persons.  Such  dissemination  usually 
occurs  as  the  result  of  failure  to  delete 
BPI  from  public  versions  of  documents 
filed  with  the  Commission  or  of 
transmission  of  proprietary  versions  of 
documents  to  unauthorized  recipients. 
Other  breaches  have  involved:  the 
failure  to  properly  bracket  BPI  in 
proprietary  documents  filed  with  the 
Commission;  the  failure  to  immediately 
report  known  violations  of  an  APO;  and 
the  failure  to  adequately  supervise  non- 
legal  personnel  in  the  handling  of  BPI 
in  certain  circumstances. 

Sanctions  for  APO  violations  serve 
two  basic  interests:  (a)  preserving  the 
confidence  of  submitters  of  BPI  in  the 
Commission  as  a  reliable  protector  of 
BPI,  and  (b)  disciplining  breachers  and 
deterring  future  violations.  As  the 
Conference  Report  fo  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
observed,  "the  effective  enforcement  of 
limited  disclosure  under  administrative 
protective  order  depends  in  part  on  the 
extent  to  which  private  parties  have 
confidence  that  there  are  effective 
sanctions  against  violation."  H.R.  Conf. 
Rep.  No.  576, 100th  Cong.,  1st  Sess.  623 
(1988). 

The  Commission  has  worked  to 
develop  consistent  jurisprudence,  not 
only  in  determining  whether  a  breach 
has  occurred,  but  also  in  selecting  an 
appropriate  response.  In  determining 
the  appropriate  response,  the 
Commission  generally  considers 
mitigating  factors  such  as  whether  the 
breach  was  unintentional,  lack  of  prior 
breaches  committed  by  the  breaching 
party,  the  corrective  measures  taken  by 
the  breaching  party,  the  promptness 
with  which  the  breaching  party  reported 
the  violation  to  the  Commission,  and 
any  relevant  circumstances  peculiar  to 
the  situation. 

C.  Specific  Investigations  in  Which 
Breaches  Were  Found 

The  following  case  studies  are 
presented  to  illustrate  the  various  types 
of  APO  breaches  found  by  the 
Commission  and  the  actions  taken  by 
the  Commission.  In  addition,  the  case 
studies  discuss  the  factors  considered 
by  the  Commission  as  mitigating  the 
offense  in  particular  instances.  The 
Commission  has  not  included  some  of 
the  specific  facts  in  the  descriptions  of 
investigations  where  such  disclosure 


could  reveal  the  identity  of  a  particular 
breacher.  Thus,  in  some  cases,  apparent 
inconsistencies  in  the  facts  set  forth  in 
this  notice  result  from  the  Commission's 
inability  to  disclose  particular  facts 
more  fully. 

The  following  discussion  covers  the  9 
instances  in  which  breaches  of  APOs 
and/or  violations  of  the  one  day  rule  in 
antidumping  and  countervailing  duty 
investigations  were  found  in  1993: 

Case  1:  Two  attorneys  failed  to 
bracket  BPI  in  the  confidential  version 
of  a  submission,  and  three  other 
attorneys  acted  in  a  similar  fashion  with 
respect  to  another  submission.  The 
Commission  found  that  breaches  had 
occurred,  but  found  that  they  were 
mitigated  by  the  facts  that  (1)  the 
breaches  were  inadvertent,  (2) 
expeditious  action  was  taken  to  correct 
the  errors,  (3)  only  persons  under  the 
APO  and  the  Commission  received  the 
confidential  submissions,  and  (4)  there 
was  no  public  disclosure  of  BPI.  The 
attorneys  were  issued  warning  letters. 

Case  2:  Two  attorneys  and  their 
secretary  breached  an  APO  by  serving  a 
copy  of  the  BPI  version  of  a  prehearing 
brief  on  a  law  firm  which  was  on  the 
public  service  list  but  not  on  the  APO 
list.  The  secretary  apparently  confused 
the  two  lists.  One  of  the  attorneys  whose 
firm  was  responsible  for  sending  the 
brief  had  signed  the  protective  order 
adcnowledgement  for  clerical  personnel, 
agreeing  to  exercise  direction  and 
control  over  personnel  handling  BPI. 
The  error  was  discovered  by  the 
attorney  who  received  it.  The 
Commission  issued  private  letters  of 
reprimand  to  both  attorneys  and  the 
secretary. 

Case  3:  An  attorney  disclosed  BPI  at 
a  public  Commission  hearing.  While 
finding  a  breach  of  the  APO,  the 
Commission  considered  as  mitigating 
the  inadvertence  of  the  breach  and  the 
lack  of  prior  breaches  by  the  attorney. 
The  Commission  issued  a  warning  letter 
to  the  attorney. 

Case  4:  One  attorney  telefaxed  BPI  to 
his  clients'  marketing  officials  who  were 
not  covered  by  the  APO.  The 
Commission  found  that  this  breach  was 
mitigated  by  the  unintentional  nature  of 
the  breach,  and  the  attorney's  prompt 
recovery  of  the  data  in  question.  The 
Commission  issued  a  private  letter  of 
reprimand  to  the  attorney,  and  in 
aadition  required  that  in  his  next 
appearance  before  the  Commission,  the 
attorney  must  work  under  the 
supervision  of  a  more  senior  attorney 
who  would  also  be  responsible  for 
overseeing  the  attorney's  handling  of 
BPI  documents. 

Case  5:  Two  attorneys  were  involved 
in  the  unauthorized  release  of  BPI.  A 


paralegal  under  their  supervision  picked 
up  documents  from  opposing  counsel 
that,  unbeknownst  to  her,  included  BPI. 
Although  opposing  counsel  warned  the 
first  attorney  that  the  material  contained 
BPI,  that  attorney  failed  to  inform  the 
paralegal  and  the  second  attorney  of  the 
inclusion  of  BPI.  Unaware  of  the 
existence  of  the  BPI,  the  second  attorney 
directed  the  paralegal  to  distribute 
copies  of  the  material  to  the  attorneys' 
clients  and  to  hearing  witnesses.  In 
addition  to  the  paralegal's  disclosure, 
the  first  attorney  himself  distributed 
copies  of  the  material  to  his  clients 
without  checking  for  BPI. 

The  Commission  determined  that  the 
two  attorneys  had  breached  the  APO  by 
improperly  disclosing  BPI.  The  first 
attorney,  who  knew  of  the  presence  of 
BPI,  was  held  responsible  both  for  the 
unauthorized  disclosure  of  BPI  and  for 
the  failure  to  properly  supervise  the 
paralegal,  in  particular  the  failure  to 
alert  her  to  the  existence  of  the  BPI.  The 
Commission  found  these  mitigating 
factors:  (1)  The  breach  was  inadvertent, 
(2)  the  attorney  had  not  breached  an 
APO  previously,  and  (3)  the  attorney 
took  expeditious  action  to  retrieve  the 
data  and  to  notify  the  Commission.  The 
Commission  issued  a  public  letter  of 
reprimand  to  the  first  attorney.  The 
Commission  found  similar  factors 
mitigated  the  second  attorney's  breach, 
and  that  in  addition  she  had  no  reason 
to  anticipate  the  existence  of  the  BPI, 
which  was  not  prominently  marked  as 
such  on  its  cover  sheet  by  opposing 
counsel.  The  Commission  issued  a 
warning  letter  to  the  second  attorney. 

Case  6:  Three  attorneys  failed  to 
delete  fully  all  BPI  from  the  public 
version  of  their  prehearing  brief.  The 
Commission  found  a  breach,  but 
determined  it  was  mitigated  because:  (1) 
The  attorneys  took  mmediate  steps  to 
notify  the  Commission  and  retrieve  the 
pages  with  BPI  and  to  provide  the 
Commission  with  the  corrected  pages, 
(2)  the  BPI  was  not  disclosed,  and  (3) 
this  was  the  attorneys'  first  breach  of 
APO.  The  Commission  issued  warning 
letters  to  the  attorneys. 

Case  7:  One  attorney  and  a  secretary 
served  on  a  law  firm  not  covered  by  the 
APO  a  copy  of  the  BPI  version  of  a 
prehearing  brief  The  Commission 
determined  that  a  breach  had  occurred, 
but  that  it  was  mitigated  by  (1)  the 
senders'  prompt  notification  of  the 
Commission  and  attempts  to  correct  the 
error,  (2)  the  lack  of  actual  disclosure  of 
BPI,  and  (3)  the  fact  that  this  was  the 
first  time  the  individuals  had  breached 
an  APO.  The  Commission  issued 
warning  letters  to  both  the  attorney  and 
the  secretary. 


Case  8:  Two  attorneys  violated 
Commission  rules  regarding  timeliness 
of  changes  to  submitted  documents.  The 
first  attorney  violated  the  one  day  rule 
by  making  dianges  in  a  post-conference 
brief  beyond  the  bracketing  changes 
allowed  by  the  rule,  and  failed  to 
request  an  extension  of  time  to  file 
additions  to  the  brief.  The  Commission 
issued  a  warning  letter  to  the  first 
attorney.  The  second  attorney  filed 
exhibits  four  days  after  the  filing  of  the 
original  brief  without  requesting  an 
extension  of  time.  Because  the 
submission  was  made  four  days  after  the 
original  filing,  this  was  not  technically 
a  violation  of  the  one  day  rule,  but 
according  to  the  rules  the  filing  should 
have  been  accompanied  by  a  request  for 
an  extension  of  time.  While  finding  a 
violation  of  the  rules,  the  Commission 
found  as  a  mitigating  circumstance  the 
fact  that  the  late  filing  was  not 
surreptitious,  but  the  attorney  explained 
in  a  cover  letter  that  the  information 
submitted  was  not  previously  available. 
The  Commission  issued  a  warning  letter 
to  the  second  attorney. 

Case  9:  Two  attorneys  were  found  to 
have  violated  an  APO  and  the  one  day 
rule  by  failing  to  bracket  BPI  contained 
in  confidential  submissions.  They  also 
failed  to  include  in  the  confidential 
version  of  a  brief  a  warning  that 
bracketing  was  not  final  for  one 
business  day.  The  Commission  found  as 
mitigating  circumstances  that  this  was 
the  attorneys'  first  violation  and  that  no 
disclosure  of  BPI  occurred.  Warning 
letters  were  issued  to  both  attorneys. 

D.  Investigations  in  Which  No  Breach 
Was  Found 

During  1993,  the  Commission 
completed  14  investigations  relating  to 
antidumping  and  countervailing  duty 
cases  in  which  no  breach  was  found. 
The  reasons  for  a  finding  of  no  breach 
included: 

(1)  The  information  allegedly 
mishandled  by  the  alleged  breacher 
consisted  entirely  of  information 
pertaining  to  the  alleged  breacher's  own 
client: 

(2)  The  information  in  question  was 
not  BPI;  and 

(3)  The  information  in  question  was 
available  to  the  alleged  breacher  from 
sources  other  than  disclosure  under  the 
APO. 

II.  Section  337  Administrative 
Protective  Orders 

APOs  are  issued  in  section  337 
investigations  pursuant  to  statute  and 
the  Commission's  rules.  19  U.S.C. 
1337(n):  19  CFR  210.37.  APO  practice  in 
section  337  investigations  differs  in 
i:iiportant  respects  from  APO  practice  in 
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title  Vn  investigations.  Notably,  in  the 
section  337  context,  it  is  the  presiding 
Administrative  Law  Judge  rather  than 
the  Secretary  who  issues  the  APO.  The 
terms  of  the  APO  may  differ  fi-om  case 
to  case.  Further,  the  one  day  rule  does 
not  apply. 

In  a  section  337  investigation  that  is 
no  longer  before  the  administrative  law 
judge  but  is  before  the  Commission,  the 
investigation  of  an  alleged  APO  breach 
generally  proceeds  in  the  following 
manner.  The  Secretary  issues  a  letter  of 
inquiry  to  ascertain  the  alleged 
breacher's  views  on  whether  a  breach 
has  occurred.  If.  based  on  the  response 
made  to  such  a  letter  of  inquiry,  the 
Commission  determines  that  a  breach 
has  occurred,  the  Commission  issues  a 
second  letter  asking  the  breacher  to 
address  the  questions  of  mitigating 
circumstances  and  possible  sanctions  or 
other  actions.  The  Commission  then 
determines  what  action  to  take  in 
response  to  the  breach.  The  Commission 
retains  sole  authority  to  make  final 
determinations  regarding  the  existence 
of  a  breach  and  the  appropriate  action 
to  be  taken  if  a  breach  has  occurred. 

In  section  337  investigations  that  are 
before  the  presiding  Administrative  Law 
Judge,  it  is  the  judge  who  presides  over 
the  inquiry  into  any  alleged  APO 
breaches. 

Breaches  have  involved  the 
unauthorized  dissemination  of  CBI:  the 
use  of  CBI  for  purposes  other  than  the 
investigation:  and  the  failure  to  return 
or  destroy  CBI  in  a  timely  manner.  The 
following  are  the  two  instances  (of  the 
8  alleged  breaches  investigated)  in 
which  breaches  of  APOs  in  section  337 
investigations  were  found  during  the 
period  1988-1993: 

Case  JO:  Eleven  attorneys, 
representing  several  parties  to  an 
investigation,  committed  a  variety  of 
APO  breaches.  All  eleven  failed  to 
return  or  destroy  confidential  business 
information  after  the  end  of  the 
investigation.  The  Commission  issued 
private  letters  of  reprimand  to  the  nine 
attorneys  who  committed  only  that 
breach. 

In  addition  to  improperly  retaining 
the  confidential  business  information, 
two  attorneys  committed  additional 
violations,  the  first  of  the  two  also  used 
the  information  in  preparing  a  brief  for 
use  in  a  court  action,  thus  violating  the 
APO's  requirement  that  the  information 
was  to  be  used  solely  for  the  purposes 
of  the  Commission  investigation  and 
any  appeals  therefrom.  The 
Commission,  finding  that  the  first 
attorney  had  exhibited  a  deliberate 
disregard  of  his  obligations  under  the 
APO,  issued  to  the  first  attorney  a 
public  letter  of  reprimand  and  barred 


him  from  access  to  confidential  business 
information  in  any  Commission 
investigation  for  three  months.  The 
second  attorney  of  the  two  not  only 
improperly  retained  the  confidential 
business  information  but  also  disclosed 
it  to  unauthorized  persons  and  failed  to 
report  that  disclosure  promptly  to  the 
Commission  or  the  presiding 
administrative  law  judge.  The 
Commission  found  as  a  mitigating 
circumstance  a  terminal  illness  in  his 
family  during  the  proceedings.  The 
second  attorney  received  a  public  letter 
of  reprimand. 

Case  11:  During  oral  argument  before 
a  court,  an  attorney  disclosed 
confidential  business  information.  The 
Commission  found  a  breach  of  APO. 
although  it  was  mitigated  by  its 
inadvertence,  the  attorney's  subsequent 
cooperation  with  the  Commission  to 
rectify  the  error,  and  the  fact  that  this 
was  his  first  breach  of  an  APO.  The 
Commission  issued  a  private  letter  of 
reprimand.  The  Commission  notes  that 
this  breach  occurred  before  the 
Commission  had  adopted  its  policy  of 
issuing  warning  letters  where 
appropriate  mitigating  circumstances 
are  present. 

By  order  of  the  Commission. 

Issued:  April  4,  1994. 
Donoa  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-6472  Filed  4-7-94;  8:45  ami 

BIUJNO  OOOe  7020-02-^ 

[Investigation  No.  731-TA-658  (Final)] 

Class  150  Stainless  Steel  Threaded 
Pipe  Fittings  From  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
658  (Final)  under  section  735(h)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  Ifi73d(b)) 
(the  Act)  to  determine  whether  an 
indu.stry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injur>',  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  class  150 
stainless  steel  threaded  pipe  fittings," 


'  For  purposes  of  this  invest igation.  class  150 
stainless  steel  threaded  pi(>e  fittings  are  defined  as 
cast  or  forged  stainless  steel  products  used  to 
conned  pipe  sections  with  an  ability  to  withstand 
normal  pressure  service  (150  pounds  per  square 
inch  (psi)  at  3S0°F  and  300  psi  at  -  20  to  150"F) 

ContinuMl 
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provided  for  in  subheadings  7307.19.90, 
7307.22.10,  7307.22.50,  and  7307.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  March  5,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  S\V., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  class  150 
stainless  steel  threaded  pipe  fittings 
from  Taiwan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on 
August  2,  1993,  by  Alloy  Stainless 
Products  Co.,  Totawa,  NJ,  and  Capital 
Manufacturing  Co.,  Columbus,  OH. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 


as  well  as  resistance  to  corrosion  or  extreme 
temperatures,  or  prevention  of  metallic 
contamination  to  materials  in  the  svstem  Included 
in  the  scope  of  this  investigation  are  both  finished 
and  unTmished  class  150  stainless  steel  threaded 
pipe  fittings  of  any  siZB. 


investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  July  11,  1994,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  July  26,  1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  July  15, 1994. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  July  19, 1994, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  July  20,  1994.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 


provisions  of  §  207.24  of  the 
Commission's  rales.  The  deadline  for 
filing  posthearing  briefs  is  August  3, 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  August  3, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  §  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  5,  1994. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-8476  Filed  4-7-94;  8:45  ami 

BILLING  CODE  7020-02-P 


[Investigation  No.  337-TA-3581 

Certain  Recombinantty  Produced 
Human  Growth  Hormones;  Decision  To 
Review  and  Modify  an  Initial 
Determination  Designating  tti« 
Investigation  "More  Complicated" 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
and  modify  an  initial  determination  (ID) 
(Order  No.  82)  issued  on  March  2, 1994. 
by  the  presiding  administrative  law 
judge  (ALJ)  in  the  above-captioned 
investigation  designating  the 
investigation  "more  complicated." 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3104. 
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SUPPLEMENTARY  INFORMATION:  The 
Ccmmission  instituted  this  ' 

investigation,  which  concerns 
alle;.^ations  of  section  337  violations  in 
the  importation  of  recomhinantly 
produ'-.ed  human  growth  hormone  on 
Sep'e-iher  29,  1993.  Complainant 
Gt-i-'Mtech  Inc.  ("Genentech")  alleges 
infna;  ►ment  of  claims  of  four  U.S. 
Let'f  rs  i  attnt  owned  by  Genentech. 

On  Febi-uary  25,  1994.  respondents 
Bio-Technolog.-  General  Corp.  and 
Biotechnology  General  (Israel) 
(collectively,  •'BTG")  filed  a  motion  to 
designate  the  investigation  "more 
complicated."  The  presiding  ALJ's  ID 
granting  the  motion  indicated  that  the 
investigation  should  be  designated 
"more  complicated"  because  BTG 
needed  additional  time  to  complete 
discovery  in  this  investigation,  which 
involves  many  factually  and  legally 
complex  issues  concerning  the  validity 
and  enforceability  of  numerous  claims 
of  four  patents.  The  ID  extended  the 
deadline  for  issuance  of  the  ALJ's  final 
ID  by  one  month,  or  until  July  29,  1994, 
and  stated  that  "(ejxtension  of  the 
Commission  action  by  one  month  would 
make  the  Commission's  statutory 
deadline  October  31,  1994."  No 
petitions  for  review  of  the  ID  were  filed. 
No  agency  comments  were  received. 
After  consideration  of  the  record, 
including  the  ID.  the  Commission 
determined  on  its  motion  to  review  the 
ID  and  to  modify  it  by  striking  the 
statement  concerning  the  statutory 
deadline  for  Commission  action.  "This 
statement  is  not  consistent  with  section 
337(b).  which  provides  that  the 
statutory  deadline  in  "more 
complicated"  investigations  is  18 
months  after  the  date  of  institution.  The 
statutory  deadline  for  completion  of  the 
investigation  is  therefore  March  29, 
1995.  However,  the  Commission  expects 
to  complete  this  investigation  prior  to 
the  statutory  deadline.  In  all  other 
respects,  the  Commission  adopted  the 
ID  as  the  determination  of  the 
Commission. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  §§210.55  and 
210.59(a)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure  (19  CFR 
210.55.  210.59(a)).  Copies  of  the  ID,  the 
Commission  order  modifying  the  ID, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  S\V..  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 


information  on  this  matter  can  be 
obtained  by  contacting  the 
Comm.ission's  TDD  terminal  on  202- 
205-1810. 

Ddtpti:  Ap.'il  4,  1994. 
By  order  of  the  Commission. 
Donna  R.  KoeLnke, 

Si-iTftan: 

|FR  Doc.  94-6473  Filed  4-7-94;  8.45  am) 

BILLING  CODE  702O-02-P 


[Investigations  Nos.  701-TA-359  and  731- 
TA-686-687  (Preliminary)] 

Certain  Steet  Wire  Rod  From  Belgium 
and  Germany 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines.^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Belgium  of  certain  steel  wire  rod.3 
provided  for  in  subheadings  7213.31.30, 
7213.31.60.  7213.39.00.  7213.41.30. 
7213.41.60.  7213.49.00.  7213.50.00. 
7227.20.00.  and  7227.90.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Further,  the  Commission  determines.^ 
pursuant  to  sections  703(a)  and  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207  2(0). 

•  Vice  Chairman  Watson  and  Commissioner 
Crawford  dissenting. 

'  For  purposes  of  these  investigations,  certain 
steel  wire  rod  is  defined  as  hot-roiled  carbon  steel 
and  aliov  steel  wire  rod.  in  irregularly  wound  coils. 
of  approximatelv  round  cross  section,  between  5.08 
mm  (0  20  incti)  and  19.0  mm  (0.75  inch)  in 
diameter.  The  following  products  are  excluded  from 
the  scope  of  these  investigations: 

— Steel  wire  rod  5  5  mm  or  less  in  diameter,  with 
tensile  strength  greater  than  or  equal  to  1040  MPa. 
and  having  the  following  chemical  content,  by 
weight:  carbon  greater  than  or  equal  to  0.79  percent. 
aluminum  less  than  or  equal  to  0.005  percent, 
phosphorus  plus  sulfur  less  than  or  equal  to  0.04 
percent,  and  nitrogen  less  than  or  equal  to  0.006 
percent  (te.-roed  "1080  tire  cord"  quality  wire  rod); 

— Free  machining  steel  containing  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of  bismuth.  0.08 
percent  or  more  of  sulfur,  more  than  0.4  percent  of 
phosphorus,  more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of  tellurium: 

— Stainless  steel  rods,  tool  steel  rods,  free-cutting 
steel  rods,  resulfurized  steel  rods,  ball  bearing  steel 
rods,  high-nickel  steel  rods,  and  concrete 
reinforcing  bars  and  rod»;  and 

— Wire  rod  7  9  to  18  mm  in  diameter,  containing 
0  48  to  0.73  percent  carbon  by  weight,  and  having 
partial  decarburization  and  seams  no  more  than 
0.075  mm  in  depth  (termed  valve  spring  quality 
wire  rod). 

'Chairman  Newquist  dissenting. 


1671b{a)  and  1673b(a)).  that  there  is  no 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is 
niaterially  retarded,  by  reason  of 
in.po.-ts  from  Germany  of  certain  steel 
wire  rod.  that  ere  alleged  to  be 
subsidized  by  the  Government  of 
Germany  and  sold  in  the  United  States 
at  LTFV. 

Background 

On  February  14,  1994.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by 
Connecticut  Steel  Corp.,  Wallingford, 
CT;  Georgetown  Steel  Corp., 
Georgetown.  SC;  North  Star  Steel  Texas, 
Inc..  Beaumont.  TX;  Co-Steel  Raritan 
River  Steel  Co..  Perth  Amboy.  NJ; 
Keystone  Steel  &  Wire  Corp.'.  Peoria.  IL; 
and  Northwestern  Steel  &  Wire  Co., 
Sterling,  !L,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  subsidized  imports  of  certain 
steel  wire  rod  from  Germany  and  LTFV 
imports  from  Belgium  and  Germany. 
Accordingly,  effective  February  14. 
1994,  the  Commission  instituted 
countervailing  duty  investigation  No. 
701-TA-359  (Preliminary)  and 
antidumping  investigations  Nos.  731- 
TA-686-687  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  22.  1994 
(59  FR  8483).  The  conference  was  held 
in  Washington.  DC.  on  March  4.  1994, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  31, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2760 
(March  1994),  entitled  "Certain  Steel 
Wire  Rod  from  Belgium  and  Germany: 
Investigations  Nos.  701-TA-359  and 
731-TA-686-687  (Preliminary)." 

Issued:  April  4,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  94-8474  Filed  4-7-94:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  for  Victims  of  Crime 

Comprehensive  Program 
Announcement  for  Fiscal  Year  1994 

AGENCY:  Department  of  Justice.  Office  of 

Justice  Programs,  Office  for  Victims  of 

Crime. 

ACTION:  Public  announcement  of  the 

discretionary  program  plan  for  Fiscal 

Year  1994  and  availability  of 

discretionary  funds. 

SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC)  publishes  this  notice  to:  (1) 
Announce  its  discretionary  program 
plan  for  FY  1994,  and  (2)  to  announce 
the  availability  of  new  and  continuation 
discretionary  funds  for  training  and 
technical  assistance  and  direct  services 
to  victims  of  crime.  Application 
information  is  provided  in  seciions  III- 
VIII.  Discretionary  grants  are  awarded 
by  OVC  to  advance  its  advocacy  role  on 
behalf  of  crime  victims  and  improve 
services  to  crime  victims. 
DATES:  Program  Announcement  is 
effective  April  7.  1994. 
ADDRESS:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  633  Indiana 
Avenue,  N\V.,  room  1352,  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Wells,  Administrative  Officer, 
(202)  307-5988,  or  the  OVC  staff 
members  identified  in  relation  to  - 
identified  programs. 
SUPPLEMENTARY  INFORMATION:  This 

Program  Announcement  is  outlined  as 
follows: 

I.  Introductio.T 

li.  Description  of  Continuation  Programs 

lil.  Description  of  New,  Competitive 

Progrdms 
IV  Solicitatio.^.s  for  FY  95 

V.  Eligibility  Requirements 

VI.  Application  Requirements 

VII.  Procedurss  for  Selection 

VIII.  Submission  Requirements 

IX.  Civil  Righls  Co.T.pUance 

I.  Introduction 

Justice  is  not  merely  the  meting  out  of 
punishment  but  the  making  whole  those 
who  have  been  harmed.  The  rare  and 
concern  for  victims  is  a  critical  factor  in 
our  Federal  Government's 
determination  to  provide  fairness  to  all 
our  citizens.  The  Office  for  Victims  of 
Crime  (OVC)  is  the  Federal  agency 
devoted  to  the  needs  of  crime  victims 
and  to  making  sure  that  the  rest  of  the 
criminal  justice  system  recognizes 
victims'  distress  and  victims'  rights. 

OVC  is  a  component  of  the  Office  of 
Justice  Programs  within  the  U.S. 
Department  of  Justice.  The  Office  serves 


as  the  Federal  focal  point  for  improving 
the  treatment  of  crime  victims  and 
ensuring  that  their  rights  and  interests 
are  met.  In  addition  to  its  role  as  a 
national  victims'  advocate,  OVC  is 
responsible  for  administering  two 
formula  grant  programs  authorized  by 
the  Victims  of  Crime  Act,  as  amended 
(the  state  victim  assistance  and 
compensation  grant  programs), 
supporting  national  scope  training  and 
technical  assistance  activities  via 
discretionary  grants,  and  providing 
training  and  technical  assistance  for 
Federal  and  state  law  enforcement 
personnel  involved  in  investigations, 
prosecutions,  corrections  and  the 
provision  of  direct  services  to  victims  of 
crime.  See  42  U.S.C.  10601-10605. 

OVC  plays  a  crucial  role  in  the  Justice 
Department's  comprehensive  plan  to 
build  safe  neighborhoods.  The  Justice 
Department  Icnows  all  too  well  that  law 
enforcement  alone  can  not  create  safe 
and  secure  communities.  Consequently, 
the  Justice  Department  is  determined  to 
develop  partnerships  with  other  Federal 
agencies,  state  and  local  governments 
and  community  based  agencies  to  build 
an  ethic  of  non-violence  on  all  fi-onts. 
OVC  is  working  intimately  with  OJP 
programs  to  insure  that  attention  to 
victims  is  well  integrated  into  the  anti- 
violence  initiative.  Attention  to  victims 
helps  to  build  these  resilient 
communities  both  by  assuaging  the  pain 
suffered  by  the  victims,  and  in  many 
instances  stirring  the  conscience  of  the 
perpetrator  so  they  are  dissuaded  from 
harming  again. 

OVC  will  use  its  discretionary  funds 
in  the  most  cost-effective  and  creative 
way  possible.'  This  year  OVC  has 
developed  a  program  plan  that 
explicitly  recognizes  the  need  for 
partnerships:  PARTT^jERSHIPS  WITHIN 
THF.  JUSTICE  DEPARTME\T, 
PARTNERSHIPS  Wmi  OTHER 
FEDERAL  AGENCIES,  PARTNERSHIPS 
WITH  STATE  ANT)  LOC^L 
GOVERNMENTS,  and  PARTNERSHIPS 
WiTil  NON-PROFIT 
ORGANIZATIONS-^  For  example,  OVC 


■  Difitreiicnar)'  dollars  are  limited  to  two 
pur;io».<; — training  and  d'.-et  t  services  to  Federal 
crime  victims.  These  dollars  c.innot  bo  used  to 
suppnrt  demonstration  f)r<j;e(:ts.  research. 
evalu  itions  or  prevention. 

-The  Office  for  Victims  of  Crime  will  award 
Sl.:fi.!4  i.ooo  in  C.-ime  Vioiims  Fjnd  duiUrs  to 
support  the  two  formui.j  grant  programs  authorized 
by  the  Victims  of  Crime  Act — crime  \ict,:n 
comper.s.-i'.ion  and  crine  \ic«iir'  asri.^'.^r.ce.  VOCA 
crime  victims  compens-ition  doii.irs  supplement 
stn^p  dcilars  to  prcvid'.'  finini.idl  assistarre  to 
innrKorl  crime  victims  for  oi.'  ..f-pccket  expenses 
resisting  from  a  vioier.l  crime.  VC>C.^  eligible 
expenses  incljde  medical  cxpen.^es  inchidirg 
meri!,il  health  counseling  and  care,  funeral 
exp.'nses.  and  lost  w,-ges.  V(X"..^  cri.me  victim 
as^.^la^.ce  dollars  are  awarded  to  stales  lo  support 


will  co-monitor  grants  with  other  OJP 
bureaus  and  offices,  include  joint- 
funded  projects  within  the  Department, 
and  provide  bonus  points  to  applicants 
whose  proposals  complement 
Department  of  Justice  and  other  Federal 
initiatives,  including  the  Pulling 
American  Cities  Together  (PACT) 
project.  Operation  Weed  and  Seed, 
Comprehensive  Cities  Program,  etc. 

Fiscal  Year  1994  grants  will  be 
awarded  to  improve  assistance  rendered 
by  the  Federal,  State,  local  and  tribal 
criminal  justice  systems  and  allied 
professionals.  This  includes  victim 
assistance  programs  in  Indiem  country. 
Upon  selection  of  the  successful 
applications,  OVC  intends  to  fund  the 
programs  described  herein  up  to  the 
amounts  noted.  Additional  funding  may 
become  available  and  applied  to  these 
or  other  programs.  OVC  will  fund  14 
new  and  8  continuation  programs  which 
include  63  individual  projects. 

Discretionary  grants  for  new  programs 
are  generally  awarded  through  a 
competitive  process.  The  programs  are 
open  to  a  broad  range  of  organizations. 
Awards  will  be  made  to  organizations 
and  agencies  that  offer  the  greatest 
potential  for  achieving  the  objectives 
outlined  in  the  description  of  each 
program.  Selections  will  be  made  on  the 
basis  of  the  information  contained  in  the 
applications  received.  All  applications 
will  be  reviewed  and  rated  by  a  peer 
panel  of  experts  in  the  program  areas. 
The  panel  will  make  recommendations 
for  funding  to  the  Director  of  OVC.  The 
panel  will  assign  numerical  values  by 
rating  competing  applicants  based  on 
the  point  distribution  identified  in  the 
Selection  Criteria  section  of  each 
program  description.  As  indicated 
above,  additional  points  will  be  given  to 
applicants  whose  sice  selections  and 
project  proposals  complement  other 
Federal  funding  initiatives  and  whose 
project  proposals  build  upon  previously 
developed  materials  as  a  cost-saving 
measure  and  enhancement  to  existing 
training  materials.  Letters  will  be  sent  to 
all  applicants  notifying  them  that  their 
proposal  has  been  selected  or  not 
selected.  OVC  will  negotiate  specific 


JMI 


state  and  locsl  direct  .services  prog'-.ms  such  as  rape 
crisis  centers,  domestic  vioU  nee  shelters,  child 
abuse  trtalmer.t  programs  survivor  of  homicide 
victims  programs,  drunk  drivir.g  crash  victims 
programs,  etc.  VOCA  victim  a'.s;slance  funds 
support  direct  senices  such  as  crisis  intervention. 
shelter,  criminal  justice  advocacy,  hotline  services, 
etc. 

OVC  will  a!,5o  ccrrunit  S240.000  in  FT  1994 
discretionary  dollars  to  support  the  National 
Victims  Resource  Center,  an  information 
clearinghouse  for  crime  victims,  victim  advocates 
and  service  providers,  crimin.il  justice 
professionals,  and  allied  professionals  interested  in 
crime  victims  issues. 


terms  of  the  awards  with  the  selected 
applicants. 

For  continuation  programs,  the 
awards  are  limited  to  specific  applicants 
who  have  previously  received  at  least 
one  year  of  funding  and  the  program  is 
a  multi-year  effort.  Most  of  these 
grantees  were  selected  initially  through 
a  competitive  process.  Continuation 
awards  will  be  negotiated  directly  with 
current  grantees  to  continue  program 
activities  or  with  the  designated 
organizations  that  are  uniquely  qualified 
to  provide  specific  services. 

Continuation  funding  consideration 
for  an  additional  project  period  for 
previously  funded  discretionary  grant 
progranis  will  be  based  upon  several 
factors,  including: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
of  the  Victims  of  Crime  Act  (VCXIA); 

•  Responsiveness  to  OVC,  OJP  and 
Department  of  Justice  FY  1994  program 
priorities; 

•  Compliance  with  performance 
requirements  of  prior  grant  years; 

•  Compliance  with  fiscal  and 
regulatory  requirements; 

•  Compliance  with  any  special 
conditions  of  award;  and 

•  Availability  of  funds. 

II.  Description  of  Continuation 
Programs 

OVC  has  not  outlined  the  statement  of 
purpose,  goals,  objectives,  and  strategy 
in  this  program  announcement  for 
continuation  funding.  This  information 
will  be  outlined  in  the  application  kits, 
grant  award  documents,  and 
reimbursable  agreements  for  the 
programs  which  follow: 

Assistance  to  Victims  of  Federal  Crime 
in  Indian  Country 

$775,545 

OVC  will  fund  continuation  grants  for 
19  states  (Arizona,  Colorado,  Idaho, 
Iowa,  Kansas,  Michigan,  Minnesota, 
Mississippi,  Montana,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Utah, 
Washington,  Wisconsin,  and  Wyoming) 
and  46  tribal  subgrantee  victim 
assistance  programs  which  were  first 
funded  in  cycles  from  FY  1989  to  93. 
The  program  objective  is  to  provide 
continued  support  to  Native  American 
communities  in  remote  sections  of 
Indian  country  where  crime  victim 
assistance  services  have  previously  been 
unavailable  or  scarce.  Program  services 
include  crisis  intervention  and 
counseling  to  provide  emotional 
support  to  victims  following  a  violent 
crime;  emergency,  short-term  child  care 
or  temporary  shelter  for  family  violence 
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victims;  help  in  participating  in  Federal 
criminal  justice  proceedings;  and 
payment  for  forensic  medical 
examinations  for  sexual  assault  victims. 
Funds  may  also  be  used  for  salaries  for 
victim  service  providers.  No 
applications  will  be  solicited. 

Emergency  Assistance  for  Victims  of 
Federal  Crimes 

$100,000 

OVC  will  support  services  for  victims 
of  Federal  crime  when  assistance  that  is 
essential  to  a  victim's  recovery  cannot 
be  obtained  from  any  other  source  as 
authorized  by  VOCA  (42  U.S.C.  10603 
(c)(1)(B)).  These  funds  may  be  accessed 
by  Federal  victim-witness  coordinators 
only  to  support  direct  services  such  as 
emergency  shelter,  crisis  inter\'ention, 
and  counseling.  Through  the 
continuation  of  this  program,  funds  will 
be  made  available  for  victim-witness 
coordinators  in  U.S.  Attorneys'  and  FBI 
offices  to  assist  victims  of  Federal  crime. 
Funds  are  made  available  through 
Reimbursable  Agreements  (RA)  within 
the  Department;  thus,  no  applications 
will  be  solicited. 

Training  and  Technical  Assistance  for 
Victim-Witness  Coordinators  and 
Prosecutors  in  U.S.  Attorneys'  Offices 

$193,000 

To  continue  efforts  to  improve  the 
response  of  the  Federal  criminal  justice 
system  to  the  needs  and  rights  of  crime 
victims.  OVC  will  enter  into  a 
Reimbursable  Agreement  (RA)  with  the 
Executive  Office  for  United  States 
Attorneys.  This  OVC  initiative  will 
support  training  and  technical 
assistance  programs  for  Federal  victim- 
witness  coordinators  and  prosecutors  as 
authorized  by  VOO\  (42  U.S.C.  10603 
(c)(1)(B)).  Funding  activities  will 
specifically  support:  (1)  Reimbursement 
for  travel  and  per  diem  expenses  for 
attendance  at  OVC  approved  or 
sponsored  training  sessions  and 
conferences  on  victim  and  witness 
assistance  ($137,000);  (2) 
reimbursement  to  Federal  Districts  for 
the  provision  of  specialized  district- 
specific  training  involving  victims' 
rights  legislation,  and  compliance  with 
the  Attorney  General  Guidelines  for 
Victim  and  Witness  Assistance,  the 
Victim  and  Witness  Protection  Act,  the 
Victims'  Rights  and  Restitution  Act, 
and/or  the  Victims  of  Child  Abuse  Act. 
($50,000);  and  (3)  reimbursement  for 
participation  in  the  White  Collar  Crime 
Victim's  Technical  Assistance  Group 
which  will  be  convened  to  discuss  and 
develop  an  informational  pamphlet  for 
Federal  victims  of  white  collar  crime 
and  fraud  ($8,000).  As  these  activities 


will  be  implemented  through  an  (RA) 
within  the  Department  of  Justice,  no 
applications  will  be  solicited. 

Training  and  Technical  Assistance  for 
Federal  Law  Enforcement  Officers 

$176,500 

The  Victims  of  Crime  Act  (VOCA) 
provides  that  Crime  Victims  Fund 
dollars  may  be  used  to  provide  victim 
assistance  training  that  improves  the 
Federal  criminal  justice  system  response 
to  crime  victims  (42  U.S.C.  10603 
(c)(1)(B)).  To  promote  the  rendering  of 
victim  services  by  Federal  law 
enforcement  officers.  OVC  will  enter 
into  Reimbursable  and  Interagency 
Agreements  with  the  following  Federal 
agencies:  The  Federal  Bureau  of 
Investigation  (FBI),  the  Departme.nt  of 
Treasury's  Federal  Law  Enforcement 
Training  Center  (FLETC),  and  the 
Department  of  Interior  (DOI).  The  FBI 
agreement  ($75,000)  will  provide  funds 
to  support  the  expansion  of  victim 
assistance  programs  within  the  FBI.  The 
FLETC  agreement  ($50,000)  will  support 
basic  and  advanced  training  for  Federal 
law  enforcement  officers  at  FLETC,  a 
training  conference  for  Federal  criminal 
justice  personnel  on  bias  crime,  regional 
train-the-trainer  activities,  and  Federal 
agency  specific  training  sessions.  The 
Interagency  Agreement  with  DOI 
($3,500)  will  support  the  publication  of 
150,000  victim  and  witness 
informational  brochures,  printed  in  both 
English  and  Spanish,  for  distribution  to 
crime  victims  by  the  6,000 
commissioned  law  enforcement 
personnel  in  DOI  bureaus. 

This  program  will  also  provide  travel 
funds  ($48,000)  to  sponsor  the 
attendance  of  Federal  law  enforcement 
personnel  at  OVC  approved  training 
sessions,  i.e.  Indian  Nations:  Justice  for 
Victims  of  Crime  Conference,  training 
provided  by  the  National  Center  for 
Prosecution  of  Child  Abuse,  and  the 
Dallas,  Texas,  Crimes  Against  Children 
Conference.  Because  these  activities  will 
be  supported  through  Interagency 
Agreements  and  travel  funding,  no 
applications  will  be  solicited. 

Reproduction  of  Federal  Victim 
Assistance  Information  Materials 

$81,000 

The  Victims  of  Crime  Act  (VOCA) 
authorizes  the  use  of  Crime  Victims 
Fund  dollars  to  prepare  and  disseminate 
informational  materials  that  describe 
services  and  rights  due  victims  and  to 
assist  victims  to  participate  in  the 
Federal  criminal  justice  svstem  (42 
U.S.C.  10603  (c)(1)(B)).  In  the  pa.st,  OVC 
has  supported  the  development  of  video 
tapes,  informational  materials,  and 
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brochures  that  assist  victims  of  Federal 
crime  as  well  as  Federal  law 
enforcement  officers.  These  materials 
explain  victim  needs,  rights  and 
services  essential  for  effective  victim 
participation  in  the  Federal  criminal 
justice  system.  In  FY  1994,  OVC  will 
continue  to  reproduce,  develop,  and 
disseminate  such  informational 
materials,  i.e.,  brochures  that  explain 
crime  victim  compensation  benefits; 
videos  that  assist  child  victims  in 
understanding  their  role  as  witnesses; 
brochures  for  Federal  law  enforcement 
officers  that  explain  services  available  to 
Federal  crime  victims;  special  materials 
for  victims  of  white  collar  crime, 
robbery,  and  domestic  violence;  and 
handbooks  for  Federal  Victim  Witness 
Coordinators  that  detail  services 
available  at  state  and  local  levels.  No 
applications  will  be  solicited  as 
materials  will  be  reproduced  within  the 
Department  of  Justice  or  as  the  result  of 
.  Interagency  Agreements. 

Crime  Victims  and  Corrections:  Agenda 
for  the  90's  (Phase  IV— Regional 
Military  Correctional  Institutions) 

$20,000 

Continued  funding  will  be  provided 
to  support  activities  to  improve  services 
for  Federal  victims  of  crime  during  the 
post-sentencing  phases  of  criminal  cases 
prosecuted  in  military  courts.  Military 
correctional  facilities  are  a  part  of  the 
Federal  correctional  system.  Funding 
will  broaden  the  scope  of  a  current  grant 
with  the  National  Victim  Center  (NVC) 
to  provide  training  to  regional  military 
correctional  institutions.  During  the 
current  grant  (Phase  III),  NVC  provided 
training  at  the  United  States 
Disciplinary  Barracks  (USDB)  at  Fort 
Leavenworth,  Kansas.  Funds  will  be 
used  to  provide  training  at  regional 
military  correctional  institutions. 
Because  this  will  support  the  expansion 
of  an  existing  grant,  appHcations  will 
not  be  solicited  in  FY  94. 

The  Spiritual  Dimension  in  Victim 
Services 

$40,000 

This  training  and  technical  assistance 
project  will  be  implemented  by  the 
current  OVC  grant  recipient,  the 
Spiritual  Dimension  in  Victim  Services. 
Victims  commonly  seek  assistance 
services  from  clergy  in  the  wake  of 
crime.  These  professionals  are  often  not 
trained  on  how  to  effectively  respond. 
Thus,  the  continuing  goal  of  this  project 
is  to  provide  clergy  with  appropriate 
skills  training  on  how  best  to  address 
the  needs  of  crime  victims.  This 
supplement  will  be  used  specifically  to 
extend  the  current  project  into  the 


Denver,  Colorado  metropolitan  area,  a 
designated  Weed  and  Seed  site,  and  also 
to  provide  hospital  and  police  chaplains 
with  victim  services  training,  including 
guidance  on  death  notification.  No 
additional  applications  will  be  solicited 
in  FY  1994. 

Civil  Legal  Remedies  Against 
Perpetrators 

$20,000 

This  training  and  technical  assistance 
program  will  be  implemented  by  the 
current  OVC  recipient,  the  National 
Victim  Center  (NVC).  The  training 
curriculum,  presented  at  regional 
training  conferences,  apprises  non- 
lawyer  victim  service  providers  on  how 
to  best  assist  crime  victims  in 
understanding  their  legal  rights  and 
remedies  against  perpetrators,  and  in 
determining  how  and  when  to  attain 
qualified  legal  assistance  in  appropriate 
cases.  Civil  judgements  can  help  crime 
victims  cover  expensive,  long-term  costs 
that  are  oftentimes  incurred  in  the 
aftermath  of  crime.  Additional  project 
funding  is  awarded  in  recognition  of 
continued  field  demand  for  the  training 
and  NVC"s  successful  efforts  in  raising 
alternative  funding  to  support  this 
successful  project.  Fiscal  Year  1994 
funding  will  be  used  to  update  the 
training  materials  and  to  efficiently 
present  these  project  products  during  at 
least  two  additional  training  events. 

Children 's  Justice  Act  Discretionary 
Grant  Program  for  Native  Americans 

$869,119 

The  Victims  of  Crime  Act  (VOCA)  (42 
U.S.C.  10601(g)(1))  authorizes  the  award 
of  grants  for  the  purpose  of  assisting 
IncUan  tribes  in  developing, 
establishing,  and  operating  programs 
designed  to  improve  the  handling, 
investigation,  and  prosecution  of  child 
abuse  cases,  particularly  child  sexual 
abuse  cases.  This  funding  supports  the 
continuation  of  three  successful  projects 
awarded  under  the  CJA  program  in  FY 
1993  and  up  to  eight  new  projects  in  FY 
19^4. 

III.  Description  of  New,  Competitive 
Programs 

Trainers  Bureau 

$75,000 

Purpose:  The  purpose  of  this  program 
is  to  improve  services  to  crime  victims 
by  providing  training  and  technical 
assistance  to  victim  assistance  programs 
and  other  agencies  that  deal  with  crime 
viotims. 

Background:  The  field  of  victim 
services  has  grown  in  recent  years  in 
response  to  expanding  needs  of  crime 


victims  for  supportive  services  in  the 
wake  of  their  victimization.  In  some 
cases,  existing  victim  assistance 
agencies  have  had  to  expand  to  serve 
increasing  numbers  of  victims  who  need 
their  services.  In  other  cases,  new 
agencies  have  been  created  to  meet 
newly  emerging  needs,  such  as  the 
needs  of  victims  of  campus  crime  and 
stalking.  In  addition,  a  nimiber  of 
agencies  that  have  not  traditionally 
provided  services  to  crime  victims  (for 
example,  corrections  agencies)  are  now 
expected,  and  sometimes  legally 
mandated,  to  serve  victims. 

With  the  growth  of  the  victim  service 
field  has  come  an  increasing  demand  f  jr 
technical  assistance  and  staff  training. 
Agencies  are  stretching  their  limited 
resources  to  be  able  to  make  additional 
services  available.  Often,  few  resources 
are  left  to  ensure  that  the  services 
offered  are  appropriate  and  effective  in 
meeting  clients'  needs,  and  that  the 
organization  is  operating  efficiently. 

In  past  years,  OVC  has  sponsored 
regional  and  state  training  conferences 
to  address  the  needs  of  service  providers 
for  training  in  basic  job  skills.  New 
mechanisms  are  needed,  however,  if 
OVC  is  to  flexibly  respond  to  the 
emerging  needs  of  an  increasingly 
sophisticated  and  complex  field. 

The  Trainers  Bureau  is  being 
developed  as  one  such  mechanism.  This 
evolving  program  resource  is  being 
officially  initiated  with  this  program 
announcement. 

Goals  and  objectives:  (A)  To  stimulate 
the  development  of  professional 
expertise  in  the  field  of  victim  services 
by: 

1.  Identifying  consultants  that  can 
serve  as  a  resource  for  OVC  and  the 
field; 

2.  Providing  assistance  in  developing 
model  programs,  policies  and  practices; 
and 

(B)  To  provide  effective,  high  quality 
training  and  short-term  technical 
assistance  by: 

1.  Encouraging  agencies  to  articulate 
specific,  limited  training  and  technical 
assistance  needs; 

2.  IDesigning  training  and  technical 
assistance  support  individually  tailored 
to  meet  agency  needs; 

3.  Identifying  qualified  consultants  to 
deliver  the  training  and  technical 
assistance;  and 

4.  Promoting  administrative  support 
for  the  skills  and/or  technology  being 
transferred. 

(C)  To  create  a  mechanism  for 
delivering  cost-effective  training  and 
technical  assistance  by: 

1 .  Targeting  resources  to  meet 
specific,  high  priority  needs;  and 


Federal  Register  /  Vol.  59,  No.  68  /  Friday.  April  8.  1994  /  Notices 


16843 


2.  Using  all  discretionary  funds  to  pay 
direct  costs  of  consultants. 

Program  strategy:  This  training       «. 
initiative  creates  a  mechanism  for 
supporting  cost-effective  training  and 
technical  assistance  to  victim  assistance 
programs  and  other  agencies  that  deal 
with  crime  victims.  OVC  will  serve  as 
a  broker  for  expert  consulting  services 
in  response  to  requests  for  assistance 
from  eligible  agencies. 

Through  the  Trainers  Bureau  OVC 
will  respond  to  requests  for  training  and 
technical  assistance  by  providing 
consultants  who  are  experts  in  the  field 
of  victim  services.  This  will  include 
skilled  trainers  capable  of  conducting 
high  quality  workshops  on  a  wide  range 
of  victim-related  topics  at  conferences, 
seminars,  and  other  types  of  training 
events.  It  will  also  include  professionals 
capable  of  providing  appropriate, 
effective  on-site  technical  assistance  to 
address  significant  operational  problems 
or  needs  commonly  experienced  by 
agencies.  The  experts  will  have  agreed 
to  make  their  services  available,  upon 
request  of  OVC,  whenever  possible 
within  the  constraints  of  their 
professional  and  personal  schedules. 

Eligible  agencies  can  request 
assistance  by  submitting  the  following 
information: 

•  A  description  of  the  problem  to  be 
addressed  and  an  explanation  of  why  it 
cannot  be  addressed  with  existing 
resources; 

•  A  suggested  plan  or  .specific  action 
to  address  the  problem; 

•  An  estimate  of  the  number  of  hours/ 
days  of  assistance  needed; 

•  The  name  of  an  agency  contact 
person; 

•  The  signature  of  the  executive 
officer  of  the  agency. 

Applications  for  assistance  should  be 
sent  to:  Trainers  Bureau,  Office  for 
Victims  of  Crime,  633  Indiana  Avenue, 
N\V.,  Washington.  DC  20531. 

Applications  will  be  reviewed  within 
30  days  of  their  receipt.  Once  an 
application  has  been  approved,  the 
request  will  be  matched  for  assistance 
with  appropriate  available  consultants. 
The  recipient  agency  may  select  one  or 
more  consultants  or  request  the  services 
of  another  individual  or  individuals 
who  will  be  approved  by  OVC  as 
quahfied  to  provide  the  assistance.  The 
designated  consultant(s)  will  draw  up  a 
training/technical  assistance  plan  that 
responds  directly  to  the  identified  needs 
of  the  agency;  all  parties  (i.e.,  OVC,  the 
recipient  agency  and  the  consultant) 
must  agree  to  the  plan. 

Within  30  days  after  the  training  or 
technical  assistance  has  been  provided, 
the  recipient  agency  vdll  submit  to  OVC 
an  evaluation  of  the  trainer/consultant. 


The  evaluation  will  assess  the  extent  to 
which  the  planned  assistance  was 
executed,  as  well  as  the  effectiveness  of 
the  consultant{s)  and  the  intervention. 

Eligibility  requirements:  Agencies 
eligible  for  training  and  technical 
assistance  through  the  Trainers  Bureau 
include  state  and  local  victim  service 
agencies,  state  and  national  victims 
coalitions,  criminal  justice  system 
agencies,  U.S.  Attorneys  Offices,  Native 
American  subgrantees,  and  other 
agencies  that  regularly  assist  crime 
victims. 

Applications  will  be  reviewed  and 
selected  based  upon  the  following 
criteria: 

•  Clarity  of  the  request,  including  the 
description  of  the  problem; 

•  Potential  impact  of  the  assi.stance; 

•  Commitment  of  resources  from 
other  sources  to  support  the  training 
and  technical  assistance  request;  and 

•  Need  for  Federal  support  to  provide 
the  assistance. 

Special  consideration  will  be  given  to 
requests  where  the  assistance  would 
have  statewide  or  regional  impact,  or 
build  inter-agency  or  multi-disciplinary 
capacity  to  deliver  ser\  ices. 

Over  the  course  of  the  award  period, 
OVC  anticipates  rect  Iving  requests  from 
a  variety  of  types  of  agencies  providing 
serv'ices  that  address  a  range  of  crimes 
(e.g..  homicide,  .sexual  assault,  domestic 
violence)  and  cat.'gorios  of  victims  (e.g.. 
children,  women,  the  elderly). 

Award  period.  Funds  will  be  available 
to  address  requests  throughout  the 
duration  of  Fi.>fxl  Years  1994  and  1995. 

Award  amount:  No  money  will  be 
directly  awarded  to  successful 
applicants.  OVC  will  pay  consultants  a 
daily  rate  of  up  to  S200  per  day  and 
reimburse  them  for  travel  expenses  in 
accordance  with  Federal  guidelines 
throughout  Fiscal  Years  1994  and  1995. 
Approved  on-site  assistance  will  be 
short-term,  generally  between  one  and 
three  days  in  duration.  A  maximum  of 
$2,500  will  be  allocated  to  each  training 
or  technical  assistance  event. 

Due  date:  Applications  will  be 
accepted  for  consideration  throughout 
the  award  period. 

Contact:  For  further  information, 
either  as  an  agency  wishing  to  apply  for 
assistance  or  a  party  interested  in 
serving  as  a  consultant,  contact  Susan 
Laurence,  Special  Projects  Division, 
OVC,  (202)  514-6444. 

Immediate  Response  to  Emerging 
Problems 

$100,000 

Purpose:  The  purpose  of  this  program 
is  to  improve  services  to  victims  of 
violent  crime  in  communities  that  have 


experienced  crimes  resulting  in 
multiple  victimizations. 

Background:  Violence  in  America  is 
becoming  more  frequent,  leaving 
thousands  of  traumatized  crime  victims 
in  its  wake.  Although  communities 
understand  the  devastation  caused  by 
violent  crime  and  usually  are  able  to 
respond  effectively  to  individual 
victims,  incidents  resulting  in  muUiple 
victimization  often  tax  existing  service 
delivery  systems  beyond  their 
capabilities.  Crimes  such  as  mass 
murders,  serial  rapes,  terrorist 
bombings,  and  street  violence  create 
situations  that  require  increased 
technical  assistance  and  staff  training  to 
respond  effectively  to  the  large  number 
of  crime  victims. 

The  Victims  of  Crime  Act  (VOCA)  of 
1984.  as  amended  (42  U.S.C.  10601.  et 
seq),  provides  funding  from  the  Crime 
Victims  Fund  for  programs  that  provide 
training  and  technical  assistance  to 
Federal  criminal  justice  agencies,  states, 
units  of  local  government,  and  other 
public  and  private  organizations  in 
activities  related  to  crime  victims. 
VOCA  also  requires  the  coordination  of 
victim  services  provided  by  the  Federal 
government  with  victim  services  offered 
by  public  agencies  and  nonprofit 
organizations. 

OVC  supports  many  grant  programs 
and  Federal  Interagency  Agreements  to 
fulfill  these  requirements.  One  program, 
the  "Emergency  Assistance  for  Victims 
of  Federal  Crime,"  supports  direct 
services  for  vidims  of  Federal  crime 
when  essential  ser\  ices  cannot  be 
obtained  from  any  other  sourf:e.  This 
program  is  available  to  offices  of  U.S. 
Attorneys.  The  Immediate  Response  to 
Emerging  Problems  Program  is  modeled 
after  the  Emergency  Assistance  for 
Victims  of  Federal  Crime  Program,  but 
will  allow  OVC  the  flexibility  to 
respond  to  requests  for  training  or 
technical  assistance  from  communities 
and  Federal,  state,  and  local  agencies 
that  have  unique  muhiple-victim  needs. 
This  jointly  funded  OVC/BJA  program 
will  provide  a  victim  assistance  rapid 
response  mechanism  previously 
unavailable  to  communities. 

Goals: 

•  To  improve  services  to  multiple 
victims  of  violent  crime  by  providing 
training  and  short-term  technical 
assistance  to  communities  that  have 
experienced  an  incident  or  incidents 
resulting  in  large  numbers  of  crime 
victims; 

•  To  respond  to  the  specific  needs  of 
agencies  and  communities  in  crisis 
situations  in  a  timely  manner  and 

•  To  increase  the  coordination  among 
Federal,  state,  and  local  agencies  to 


provide  effective  victim  assistance 
services;  and 

•  To  maximize  available  resources 
and  reduce  duplication  of  efforts. 

Objectives: 

•  To  provide  specific,  limited  training 
and  technical  assistance  based  on  the 
articulated  needs  of  a  community 
requiring  immediate  assistance  to 
provide  services  to  muhiple  victims  of 

a  violent  crime; 

•  To  encourage  agencies  or 
communities  to  articulate  specific, 
limited  training  and  technical  assistance 
needs; 

•  To  individually  tailor  training  and 
technical  assistance  to  the  requestor's 
needs;  and 

•  To  identify  qualified  individuals  to 
deliver  the  training  and  technical 
assistance  in  a  timely  manner. 

Program  strategy:  This  initiative 
creates  a  mechanism  for  offering 
technical  assistance  to  communities 
suffering  from  the  results  of  violent 
crime  and  multiple-victim  cases.  OVC 
and  BJA  will  arrange  technical 
assistance  services  in  response  to 
requests  for  assistance  from  eligible 
agencies. 

This  program  will  accept  requests 
from  victim  service  agencies,  Federal, 
state,  and  local  criminal  justice  system 
agencies'.  U.S.  Attorneys  Offices,  Native 
American  tribes,  and  other  agencies  that 
regulaply  deal  with  crime  victims. 
Requests  for  assistance  will  be 
submitted  on  agency  letterhead  and 
signed  by  the  executive  director/officer 
of  the  agency.  The  letter  will  include  the 
following  information: 

•  A  clear  statement  of  the  facts 
surrounding  the  current  situation; 

•  A  description  of  how  the  request  for 
assistance  is  supported  by  major 
community  agencies,  including  a  list  of 
the  local,  state,  and  Federal  agencies 
involved  and  a  description  of  their 
support  for  the  request; 

•  A  description  of  the  "victimization" 
issues,  numbers  of  victims,  and  the 
impact  of  the  crime  on  the  victims  and 
the  community; 

•  Applicants  may  also  attach  copies 
of  newspaper  articles  or  other 
documentation  to  provide  background 
information; 

•  An  explanation  of  why  the 
community  cannot  address  the  situation 
with  existing  resources; 

•  A  description  of  the  specific 
technical  assistance  requested,  the 
expected  recipients  of  the  technical 
assistance,  and  the  desired  outcome; 

•  If  knowm,  a  description  of  the 
knowledge  or  skills  required  by  the 
consultants  providing  the  technical 
assistance; 


•  An  estimate  of  the  anticipated 
timeframe  for  the  provision  of  the 
technical  assistance; 

•  A  description  of  the  final  product(s) 
sought  from  those  providing  technical 
assistance  upon  the  completion  of  the 
delivery  of  such  services  (e.g.,  WTitten 
report,  verbal  report,  workshops,  WTitten 
assessment);  and 

•  The  name  and  phone  number  of  the 
agency  contact  person  who  will  be 
responsible  for  answering  additional 
questions  and  coordinating  with  OVC, 
should  the  request  be  approved. 

Requests  should  be  sent  to:  Immediate 
Response  for  Emerging  Problems,  Office 
for  Victims  of  Crime,  633  Indiana 
Avenue,  N\V,  Washington,  DC  20531. 

Requests  may  also  be  transmitted  by 
facsimile  to  OVC  at  (202)  514-6383. 

OVC  will  review  the  requests  within 
48  hours  (2  working  days)  of  receipt. 
The  OVC  Director  will  approve  or 
disapprove  requests.  If  applicable, 
requests  will  be  coordinated  with  other 
Office  of  Justice  Program  (OJP)  bureaus. 
After  the  request  has  been  approved  or 
disapproved,  OVC  will  contact  the 
requesting  agency  by  telephone  and 
then  follow-up  with  a  written  reply. 

If  a  request  is  approved,  names  of 
appropriate  individuals  consuhants  will 
be  selected,  as  appropriate.  Consultants 
have  agreed  to  make  their  services 
available,  upon  request  of  OVC  or 
another  OJP  Bureau,  whenever  possible 
within  the  constraints  of  their 
professional  and  personal  schedules. 
Requesting  agency  may  request  the 
services  of  particular  individuals  who 
can  be  approved  by  OVC  as  qualified  to 
provide  the  assistance. 

Because  this  program  requires  timely 
responses  to  requests  for  assistance  for 
victim  issues  and  problems  relating  to 
recent  acts  of  violence,  OVC  envisions 
a  Hexible  program  format.  Communities 
will  be  able  to  request  site-specific 
training  and  technical  assistance 
including,  but  are  not  li.mited  to,  crisis 
intervention,  victim  assistance  staff 
augmentation,  death  notifications, 
critical  incident  stress  debriefings,  and 
community  coordination. 

Within  30  days  after  the  technical 
assistance  has  been  provided,  the 
recipient  agency  will  submit  to  OVC  a 
brief  assessment  of  the  assistance 
provided.  The  assessment  will  describe 
the  extent  to  which  the  training  or 
technical  assistance  helped  to  address 
the  community's  need,  as  well  as  the 
effectiveness  of  the  consultant(s)  and 
the  intervention. 

Eligibility  requirements:  Requests  will 
be  accepted  from  victim  service 
agencies.  Federal,  state,  and  local 
criminal  justice  system  agencies,  U.S. 
Attorneys  Offices.  Native  American 


tribes,  and  other  agencies  that  regularly 
deal  with  cases  involving  multiple 
crime  victims. 

Selection  criteria:  Requests  will  be 
reviewed  and  selected  based  upon  the 
following  criteria: 

•  Clarity  of  the  request,  including  the 
description  of  the  problem  and  need  for 
the  assistance; 

•  Potential  impact  of  the  assistance; 

•  Need  for  Federal  support  to  provide 
the  assistance;  and 

•  Ability  for  OVC  to  respond. 
Award  period:  Funds  will  be  available 

to  address  requests  submitted 
throughout  Fiscal  Years  1994-1995,  or 
until  such  date  as  the  limited  funds 
($100,000)  are  depleted. 

Award  amount:  No  money  will  be 
awarded  directly  to  successful 
applicants.  OVC  and  BJA  will  absorb  all 
costs  in  accordance  with  Federal 
guidelines.  Approved  on-site  assistance 
will  be  short-term,  generally  between 
one  and  three  days  in  duration.  No 
funding  limitation  has  been  established 
for  this  program,  although  it  is 
anticipated  that  the  funding  of  requests 
for  assistance  will  not  exceed  $10,000. 
OVC  and  BJA  have  designated  only 
$100,000  for  this  program  and  large 
awards  could  exhaust  available 
resources  to  the  detriment  of  other 
communities  seeking  assistance. 

Due  date:  Applications  will  be 
accepted  for  consideration,  beginning  60 
days  after  publication  of  this  notice,  and 
throughout  FY  94-95. 

Contact:  For  further  information, 
contact  Sue  Shriner,  Federal  Crime 
Victims  Division,  or  David  Osborne  at 
(202) 514-6444. 

Anti-Stalking  Initiative 

$18,000 

OVC  will  partially  support  a  regional 
seminar  series  for  states  on 
implementing  anti-stalking  codes  and 
the  provision  of  services  to  stalking 
victims  to  include  the  preparation  and 
filing  of  restraining  orders.  The  overall 
project  will  assist  policy  makers  in 
assessing  the  strengths  and  weaknesses 
of  existing  state  laws  as  well  as  in 
reviewing  alternative  approaches  to 
achieving  enforcement  objectives. 
OVC's  contribution  will  allow  for  a 
subject-matter  expansion  to  include 
civil  protection  orders  and  other  victim- 
related  issues  so  as  to  encourage 
national  and  state  victim  advocate 
participation  and  provide  technical 
assistance  on  the  effective 
implementation  of  protective  orders. 
Because  this  initiative  complements  an 
existing  Bureau  of  Justice  Assistance 
grant  awarded  to  the  National  Criminal 
Justice  Association,  this  project  is  not 
open  to  competition. 


Resource  Packages  for  Children 
Required  To  Testify  in  Federal  Court 

$70,000 

Purpose:  The  purpose  of  this  project 
is  to  develop  and  print  four  camera- 
ready  products  for  inclusion  in  a  child 
victim  assistance  resource  package.  The 
package  will  be  distributed  to  Federal 
criminal  justice  personnel  in  their  effort 
to  assist  child  victims  and  witnesses  of 
Federal  crime. 

The  child  victim  assistance  resource 
package  will  include:  (1)  A  camera- 
ready  Instructors'  Guide  on  effective 
approaches  when  working  with  children 
within  the  Federal  court  process;  (2)  two 
separate  camera-ready  "Going-To-Court 
Answer  and  Activity  Books"  for  child 
victims/witnesses — one  for  Native 
American  children  who  are  required  to 
testify  in  either  Federal  or  Tribal  court 
and  one  specific  to  the  Federal  court 
process;  and  (3)  camera-ready  brochures 
for  parents/guardians  that  outline  the 
child's  role  in  Federal  court,  child 
victims'  and  witnesses'  rights,  answers 
to  typical  questions  asked  by  child 
victims/witnesses,  and  a  description  of 
the  Federal  criminal  justice  process.  The 
products  will  be  disseminated  to 
Federal  victim-witness  coordinators 
from  the  94  U.S.  Attbmeys'  Offices  and 
will  be  made  available  for  use  by  other 
Federal  jurisdictions  and  service 
providers  as  well.  Applications  will  be 
solicited. 

Background:  Children  who  report  or 
witness  abuse  not  only  suffer  emotional 
ramifications  of  the  abuse,  but  are  often 
called  on  to  participate  in  an  adversarial 
and  adult-oriented  criminal  justice 
system.  Children  are  routinely  exposed 
to  confusing  information,  adult-oriented 
courtroom  procedures,  and  unfamiliar 
language.  Without  careful  coordination 
and  attention  to  their  needs,  children 
can  easily  be  victimized  by  the  criminal 
justice  system. 

Congress  recognized  the  need  to 
accommodate  the  needs  and  abilities  of 
child  witnesses  when  it  enacted  the 
Crime  Control  Act  of  1990,  Public  Law 
101-647,  which  includes  the  Victims  of 
Child  Abuse  Act  of  1990.  This 
legislation  places  responsibility  on 
Federal  investigators,  prosecutors  and 
victim-witness  coordinators  to  develop 
procedures  and  services  that  allow 
children  to  participate  as  witnesses  in 
the  Federal  criminal  justice  system. 
Federal  victim-witness  coordinators  are 
responsible  for  the  Federal  victim/ 
witness  program  and  for  implementing 
the  new  provisions  of  the  law  for 
victims  of  Federal  crime.  Fortunately, 
coordinators  can  provide  in-office  and/ 
or  in-court  preparation  material  and 
orientation  activities  that  may  help  to 
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alleviate  the  potential  trauma 
experienced  by  children  who  are 
required  to  testify  in  court.  This 
program  is  authorized  under  42  U.S.C. 
10603  (c)(1)(B). 
Goals: 

•  Improve  the  response  of  Federal 
criminal  justice  personnel  to  the  rights 
and  needs  of  children  required  to  testify 
in  Federal  court; 

•  Develop  four  separate  booklets  for 
inclusion  in  one  child  victim  assistance 
resource  package  intended  for 
distribution  to  Federal  victim-witness 
coordinators;  and 

•  Help  alleviate  the  potential  trauma 
experienced  by  children  required  to 
testify  in  Federal  court. 

Objectives: 

•  To  produce  a  child  victim 
assistance  resource  package  and 
material  that  can  be  utilized  by  Federal 
victim-witness  coordinators; 

•  To  design  and  print  camera-ready 
Instructors'  Guides  (to  be  included  in 
the  resource  packages)  on  effective 
approaches  when  working  with  children 
within  the  Federal  court  process  and 
effective  methods  on  how  to  tailor 
victim  assistance  services  to  meet  the 
district-specific  needs  of  child  victims 
and  their  families.  The  Instructor's 
Guide  should  include  state-of-the-art 
information  for  victim-witness 
coordinators  on  setting  up  a  courtroom- 
orientation  class,  creating  their  own 
district-specific  court-orientation 
material  (word  games,  puzzles,  and 
other  material  that  can  be  personalized 
to  the  district,  etc.),  and  how-to  primers 
for  working  with  special  needs  victims, 
i.e.,  physically  and  developmentally 
disabled,  hearing/sight  impaired,  etc.); 

•  To  design  and  print  camera-ready 
"Going-To-Court  Answer  and  Activity 
Books  "  for  child  victims/witnesses  (to 
be  included  in  the  resource  packages). 
The  first  book  should  be  designed  for 
Native  American  children  who  are 
required  to  testify  in  either  Federal  or 
Tribal  court  and  should  closely  parallel 
the  characters  and  information  provided 
in  the  Department  of  Justice  (DOJ)  video 
entitled,  "B.  J.  Learns  About  Federal  and 
Tribal  Court."  The  second  book  should 
be  specific  to  the  Federal  court  process 
and  closely  parallel  the  characters  and 
information  provided  in  the  DOJ  video 
entitled,  "Inside  Federal  Court;" 

•  To  design  and  print  camera-ready 
brochures  for  parents/  guardians  (to  be 
included  in  the  resource  packages)  that 
outline  the  child's  role  in  Federal  court, 
child  victims'  and  witnesses'  rights, 
answer  typical  questions  asked  by  child 
victims/witnesses,  and  describe  the 
Federal  criminal  justice  process; 


•  To  produce  child  victim  assistance 
resource  packages  that  contain  the 
printed  resource  material;  and 

•  To  develop  a  plan  to  disseminate 
the  developed  products  to  Federal 
victim-witness  coordinators  nationwide. 

Prog^m  strategy:  This  solicitation 
invites  applications  for  a  grantee  to 
develop  resource  packages  composed  of 
printed  material  that  will  enhance  the 
ability  of  Federal  victim- witness 
coordinators  to  assist  child  victim/ 
witnesses.  The  overall  objective  is  to 
combine  the  expertise  of  an  organization 
that  is  well  experienced  in  assisting 
child  victims  and  witnesses  with  the 
expertise  witHin  DOJ  to  produce 
information  and  products  each  Federal 
District  can  use  to  improve  the  response 
to  children  who  are  required  to  testify    " 
in  Federal  court.  Accordingly,  the 
grantee  must  review  two  existing  DOJ 
videos  for  child  witnesses  and  work 
closely  with  the  OVC  program  specialist 
throughout  the  grant  period  as  the 
products  are  developed  (the  "Instructors 
Guide"  to  implementing  child  victim- 
witness  services;  the  two  "Going  -to- 
Court"  answer  and  activity  books;  and 
the  brochure  for  parents/guardians). 
Project  activities  will  need  to  be 
carefully  coordinated  within  the 
Department  of  Justice  prior  to  final 
approval  of  project  products. 

The  grant  activities  and  products 
include: 

•  A  review  of  existing  material, 
including  DOJ  material  and  videos,  that 
help  orient  child  victim/witnesses  to  the 
Federal  criminal  justice  system; 

•  An  identification  of  child  victim/ 
witness  needs  (by  developmental/age 
level  and  by  special  needs),  and  the 
development  and  printing  of  camera- 
ready  Instructors'  Guides  for  victim- 
witness  coordinators  that  references 
these  victim  needs  and  details  how 
victim-witness  coordinators  may  help 
child  victim/witnesses  prepare  for 
court; 

•  The  development  and  printing  of 
camera-ready  "Going-To-Court  Answer 
and  Activity  Books"  for  child  victims/ 
witnesses  who  are  required  to  testify  in 
Federal  court; 

•  The  development  and  printing  of 
camera-ready  brochures  for  parents/ 
guardians  that  explain  their  child's  role 
and  what  they  as  parents  can  do  to 
support  and  assist  the  child.  The 
brochures  will  also  outline  the  phases  of 
the  criminal  justice  process  and  the 
various  child  victims'  and  witnesses' 
rights  associated  with  each  step  or 
phase  of  the  criminal  justice  process; 

•  The  development  of  the  package 
that  will  contain  the  printed  products; 

Eligibility  criteria:  in  order  to  be 
eligible  for  funding,  each  applicant  must 
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demonstrate  experience  in  the  following 
areas: 

•  Experience  in  developing  model 
material  for  use  by  criminal  justice 
personnel, 

•  Experience  in/knowledge  of  child 
devf  loprnent  issues; 

•  Demonst'-ated  L".c;%  ledge  in 
asses«.int^  the  needs  and  abilities  of  child 
victJms/vvitresses;  and 

•  Demonstrnted  kncv\ ledge  in 
rosfi.-'.  hinij  and  developing  appropriate 
strr.'ogies  for  preparing  children  to 
testify  in  court. 

Stlpction  cnterin:  All  applica.nts  will 
be  evaluated  ar.d  rated  based  on  the 
extent  to  which  ihey  meet  the  following 
crite.na: 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined  (10 
points] 

•  Clarity  c.r.d  appropriateness  cf 
program  ic  pigmentation  plan  and  time- 
task  plan  (25  points). 

•  Cost  effectiveness  of  the  propcsed 
budget  and  investment  of  applirant's 
own  researcli  capability  (25  points). 

•  Qualificati'Dns  of  the  Progiam  Staff 
(30  points) 

•  Organizational  capability  (10 
points) 

Aword  period:  This  award  will 
provide  support  for  the  development 
and  distribution  of  child  victim 
assistance  resource  material  over  a  12 
month  period. 

Award  amount:  Up  to  570,000  has 
been  allocated  to  support  one 
cooperative  agreement. 

Due  djte.  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  announcemient. 

Contact:  For  further  information,  or  to 
obtain  a  ccpies  of  "B.  J.  Learns  About 
Federal  and  Tribal  Court,"  and  "Inside 
Federal  Court, "  contact  Laura  Federline, 
Federal  Crime  Victims  Division,  OVC, 
(202)  514-f.414. 

Victim  Assistance  Training  for  Military 
Victim  Assistance  Providers 

$100,000 

Purpose:  The  purpose  of  this  program 
is  to  improve  direct  services  to  victims 
of  crime  on  military  installations  by 
providing  training  to  m.ilitary  criminal 
justice  personnel  and  service  providers. 

Bac't ground:  The  Victims  of  Crime 
Act  of  1934,  as  amended  (42  U.S.C. 
10601  et  seq  ),  earmarked  a  portion  of 
the  Crime  Victims  Fund  to  provide 
direct  si;rvices  to  victims  of  Federal 
crim.e,  train  Federal  criminal  justice 
personnel  in  responding  to  victims  of 
Federal  crime,  and  support  the 
preparation  of  informational  material 
regarding  services  to  victims  of  Federal 
crime.  The  Victims  Rights  and 


Restitution  Act  of  1990  (42  U.S.C. 
10606, 10607)  strengthens  this  mandate 
by  establishing  a  Federal  Victims  Bill  of 
Rights  8nd  enhancing  government 
responsibility  and  authority  to  ensure 
that  Federal  crime  victims  are  treated 
with  compas'iion,  dignity,  and  respect. 

OVC  is  responsible  tor  training 
Federal  criminal  justice  personnel  in  the 
delivery  of  service:,  to  vii  tinis  of  Federal 
crimes  (42  U.S.C.  10603  (dj(3)(A)).  For 
programmatic  purposes,  crimes  that 
occur  on  militiiry  installations  f^re 
considered  to  bo  within  Federal 
jiirisdiction. 

OVC  routinely  coordinates  victim  and 
witness  assistan^.e  programs  and 
training  activities  with  ail  Federal 
agencies  that  have  law  enforcement 
functions.  The  Department  of  Defense 
(DOD),  like  the  Dvpiirtment  of  Justice 
(DOI).  is  a  nv  Iti-faceted  agency  with 
investigative  proiHCutorial,  and 
correction?.!  responsibilities.  Because  of 
these  siir  ilri.-ities.  i'  is  rr, .I'lialiy 
beneficial  to  both  DOD  and  DOJ  to  share 
resourC' s  and  expf-tise. 

In  trie  past  year.  OVC  has  coordinated 
various  training  and  tichnical  assistaaco 
efforts  wilh  EXjD.  F.xan  pies  include:  a 
Memo  M  .id  urn  of  Uid'  rsiaridin^  vvith 
the  DOD  O.Ti.  e  of  Fcn.ily  Policy, 
Support,  and  Services  to  share  resources 
to  improve  the  Yi'i',\.'sz]  response  to  child 
abuse  and  nt't,lfct-  a  training  session  for 
the  Air  Force's  Oll're  of  Special 
Investigations  on  sexual  assault  and 
rape;  a  tr.Rinin^  for  Federal  prosecutors, 
including  miiiiiary  prosecutors,  on 
handling  ctiild  abuse  and  exploitation 
cases;  and  a  joint  DOJ-DCD  Symposium 
on  Victim  and  Witness  Assistance.  This 
project  will  corti.'!L:e  thcst;  cooperative 
efforts  between  DOJ  and  DOD. 

Goals: 

•  To  provide  vini.m  assistance 
training  to  mditary  criminal  ju3tif;e 
personnel  and  di.  ;-i  t  service  providers 
in  the  ereas  of  pr.')i;ram  dovelopnient. 
program  manat;err,ent,  ar,d  direct 
services  to  vie  tin. ^  cf  Federal  crime; 

•  To  ccmbine  tie  expertise  and 
resources  of  the  gr  .ntee,  OVC,  and  the 
Department  of  D'  ftnse  to  provide 
compn-hensive  skills  training  en  crime 
victims'  issues; 

•  To  dissemiraie  effective  strategies 
for  improving  services  to  cri.me  victims; 
and 

•  Tg  increase  Ih-^^  coordination  among 
military  communi'.ies,  state  and  local 
victim  assistance  ai.'Pi'.cies,  and  Federal 
criminal  justice  pt-rsonnel  to  provide 
effective  victim  a.-sistance  services. 

Objectives: 

•  To  develop  and  implement  a  cost- 
effective  strategy  for  providing  training 
to  military  service  providers,  utilizing 
existing  victim  assistance  training 


curricula  i.e.,  developed  previously  by 
the  applicant,  in  the  public  domain,  or 
which  the  applicant  has  permission  to 
use; 

•  To  identify  military  specific  topical 
areas  for  the  training  agenda  (using  an 
Advisory  Board  of  military 
representatives  identified  by  OVC); 

•  To  develop  three  identical  cost- 
effective  training  conferences  (Eastern, 
Western,  and  Midwest  sections  of  the 
United  States)  for  approximately  three 
days  each  for  200  personnel  at  each 
location; 

•  To  identify  potential  trainers; 

•  Conduct  training; 

•  To  evaluate  the  training;  and 

•  To  develop  conference  reports 
assessing  the  results  of  the  training 
conferences  and  making 
recommendations  for  future  activities 
with  military  service  providers. 

Prc'jiram  sJratf^y:  This  solici'ation 
invites  applications  for  a  grantee  to 
provide  coT.prehensive  victim 
assistance  training  to  military  criminal 
justice  personnel  and  direct  service 
P'-ov  idrrs.  bised  on  a  previously 
dovetoped  curriculum. 

The  grantee  will  work  wilh  OVC  staff 
and  a  Project  Advisorv  Committee  of 
representatives  from  the  various 
military  services  to  expand  the  core 
curriculum  to  meet  the  unique  needs  of 
military  communities.  Training 
conferences  supported  by  this  grant  will 
address  the  provision  of  direct  services 
to  crime  victims,  including  unique 
aspects  of  jurisdictional  issues,  and  the 
development  of  victim  assistance 
programs  that  include  various  Federal, 
state,  and  local  resources  for  crime 
victims. 

Because  the  training  will  employ 
existing  curriculum  materials,  OVC 
envisions  that  a  major  portion  of  the 
proposed  budget  will  be  allotted  for 
conference  trainers.  Selected  trainers 
should  include  representatives  from  the 
military  services.  A  limited  portion  of 
the  budget  will  be  allotted  for  the 
reproduction  cf  the  training  manual/ 
materials  or  reproduction  of 
supplemental  m.ateriais  as  well  as  for 
conference  logistics,  grantee  staff  time, 
and  travel. 

The  applicant  should  attach  copies  of 
the  existing  victim  assistance  training 
materials  that  the  applicant  proposes  to 
use  as  the  core  curriculum  for  the 
military  conferences.  The  applicant  may 
also  suggest  and  describe  supplemental 
materials  for  the  training  conferences. 

Eligibility  requirements:  Applications 
will  be  accepted  from  public  and  non- 
profit organizations  which  have: 

•  Experience  in  the  management  and 
development  of  large  victim  assistance 
training  conferences; 


•  Knowledge  of  the  issues  associated 
with  the  criminal  justice  system's 
handling  of  crime  victims;  and 

•  Organizational  experience  and 
financial  capability  to  administer  this 
training  initiative. 

Selection  cnfer/a;  In  determining 
which  applicant  to  fund,  OVC  will 
consider  the  following: 

•  Experience  in  developing  and 
delivering  victim  assistance  training.  (20 
points) 

•  Project  design  that  constitutes  an 
effective  approach  to  meet  the  goals  and 
objectives  of  this  program.  (20  points) 

•  Clarity  and  appropriateness  of  the 
program  implementation  plan  &  time- 
task  plan.  {^0  points) 

•  Budget:  Cost  effectiveness  of  the 
proposed  training— i.e.  appropriateness 
of  costs  in  relation  to  the  proposed 
strategy.  (20  points) 

•  Qualifications  of  staff  identified  to 
implement  the  program.  (20  points) 

Award  period:  The  award  will 
provide  support  over  a  12  month  period. 

Award  amount:  OVC  will  make  up  to 
$100,000  available  for  this  program 
initiative. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  announcement. 

Contact:  For  further  information 
contact  Sue  Shriner,  Federal  Crime 
Victims  Division,  OVC,  (202)  514-6444. 

State  Crime  Compensation  Program 
Training  Initiative 

$63,000 

Purpose:  The  purpose  of  this  training 
and  technical  assistance  project  is  to 
improve  the  effectiveness  and  efficiency 
of  services  received  by  state  and  Federal 
crime  victims  from  state  crime 
compensation  programs. 

Background:  The  training  component 
of  this  initiative — a  national 
compensation  conference — will  address 
the  on-going  need  for  training  and 
technical  assistance  for  State  victim 
compensation  programs  including  the 
need  for  outreach  to  victims  of  Federal 
crimes'.  This  national  training 
conference  will  focus  on  enhancing 
program  management  and  evaluation 
techniques  with  the  goal  of  improving 
services  to  crime  victims. 

The  second  component  of  this 
initiative  will  support  the  development 
of  model  crime  victim  compensation 
program  standards  to  better  assess 
program  performance  and  services  to 
crime  victims.  Currently,  no  such 
standards  exist.  The  standards  that  are 
developed  through  this  initiative  will 
assist  State  compensation  programs  in 
evaluating  and  improving  their 
performance  against  a  set  of  model 
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victim  compensation  program 
standards. 
Goals: 

•  To  provide  for  a  national  training 
and  technical  assistance  conference  for 
staff  and  administrators  of  State  crime 
compensation  programs; 

•  To  convene  a  National  Training 
Conference  for  State  compensation 
program  staff  and  administrators. 

•  To  encourage  the  development  and 
implementation  of  model  State 
compensation  program  standards;  and 

objectives: 

•  To  conduct  a  needs  assessment,  or 
survey,  of  State  compensation  programs 
which  identifies  particular  topics  for 
inclusion  in  a  national  training 
conference. 

•  To  establish  a  Project  Planning 
Committee  for  the  development  of 
model  program  standards.  Members  of 
the  committee  shall  include,  but  shall 
not  be  limited  to,  compensation 
program  administrators  and  staff;  Victim 
Witness  Coordinators;  representatives 
from  the  victim  services  field,  such  as 
rape  crisis  centers  and  domestic 
violence  shelters;  and  prosecutor-based 
victim  witness  programs. 

•  To  develop  program  performance 
standards  which  address  the  following 
critical  elements: 

1.  Maintenance  of  fiscal  stability; 

2.  Expeditious  and  efficient  claims 
processing; 

3.  Efficient  decision-making  process; 
and 

4.  Effective  outreach  and  sensitive 
communication. 

•  To  conduct  workshops  on  the 
implementation  of  the  program 
standards  at  regional  and  national 
training  conferences  for  State  crime 
victim  compensation  administrators  and 
staff. 

•  To  draft,  at  the  completion  of  the 
project,  a  report  which  delineates  the 
model  program  standards. 

Program  strategy:  This  solicitation 
invites  applications  for  the  development 
and  support  of  a  national  training 
conference,  and  the  development  of 
comprehensive  program  standards. 

In  connection  with  the  training 
conference,  the  grant  funds  may  be  used 
to  support  the  salary  of  the  conference 
coordinator  and  a  part-time 
administrative  assistant;  development 
and  reproduction  of  training  materials 
including  brochures  and  letters;  the  use 
of  audio  visual/equipment;  a  survey  of 
states  regarding  training  needs;  costs  to 
use  training  presenters  and  facilitator 
which  may  include  state  comp>ensation 
administrators,  staff,  and  Federal 
victim-witness  coordinators;  travel 
expenses  for  the  project  coordinator  and 
assistant  only;  conference 


administrative  costs  including  the  site, 
telephones,  rent,  postage,  photocopying, 
supplies,  etc. 

Prior  to  the  conference,  the  grantee 
will  survey  state  compensation 
programs  regarding  specific  training 
needs;  identify  and  develop  a  training 
curriculum  and  conference  agenda; 
select  conference  presenters  and  a 
facilitator;  and  will  develop  a 
conference  resource  handbook  and 
evaluation  questionnaire. 

Project  funds  will  be  allocated  for  the 
development  of  comprehensive  model 
program  standards.  The  grantee  will 
establish  an  Advisory  Committee 
consisting  of  various  representatives 
from  the  victim  services  field,  including 
at  least  one  person  employed  in  a  victim 
assistance  agency  such  as  a  sexual 
assault  center  or  domestic  violence 
shelter.  The  Advisory  Committee  will 
survey  state  compensation  programs  on 
the  development  of  program 
performance  standards.  A  draft  of 
proposed  program  standards  will  be 
distributed  to  State  program 
administrators,  the  National 
Organization  for  Victim  Assistance,  and 
the  National  Victim  Center  for 
comment.  A  discussion  section  will  be 
incorporated  in  the  preamble  to  the  final 
report  which  will  address  any 
comments  received  from  the  draft.  Once 
developed,  these  standards  can  be  used 
as  an  assessment  tool,  to  improve 
services,  expand  programs,  and  justify 
the  need  for  increased  resources. 

Eligibility  requirements:  Applicants 
will  be  accepted  from  any  State  agency 
and/or  public  nonprofit  agency. 
However,  applicants  must  adequately 
substantiate  the  following: 

•  Understanding  of  the  purpose  and 
operation  of  state  compensation 
programs; 

•  UnderstandingofVOCA  program 
requirements  for  state  compensation 
programs; 

•  Understanding  of  diversity  of  state 
compensation  programs  based  on 
administrative  structure  and  stafiing; 

•  Experience  in  developing 
standards; 

•  Experience  in  organizing  and 
implementing  conferences;  and 

•  Understanding  of  government  cost 
principles. 

Selection  criteria:  In  determining 
which  applicant  to  fund,  OVC  will 
consider  the  following: 

•  Letters  of  commitment  from  two- 
thirds  of  the  state  compensation 
programs  to  participate  in  grant  related 
activities.  (30  points) 

•  Past  experience  in  organizing 
national  conferences.  (25  points) 

•  Commitment  of  resources  to 
support  conference.  (15  points) 
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•  Knowledge  of  and  experience  in 
addressing  needs  of  state  compensation 
programs.  (30  points] 

Award  period:  The  award  period  will 
provide  support  over  an  24  month 
period.  Thus,  funding  for  this  project 
will  not  be  available  until  October  1, 
1994. 

Award  amount:  OVC  will  make  a  total 
of  $63,000  available  for  this  program 
initiative,  as  follows:  $45,000  for  a 
national  state  compensation  program 
training  conference;  and  $18,000  for 
developing  model  program  standards. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  pubhshed  announcement. 

Contact:  For  further  information 
contact  Cheryl  Grosso,  Acting  State 
Compensation  and  Assistance  Director. 
OVC,  (202)  307-5948. 

State/Regional  Conference  Training 
Initiative 

$200,000 

Purpose:  The  purpose  of  this  program 
is  to  provide  Federal  support  for  state 
and  regional  victim  assistance  training 
conferences. 

Background:  OVC  is  continuing,  on  a 
competitive  basis,  the  mini-grant 
conference  training  initiative  that  was 
launched  in  1993.  Grants  of  up  to 
$10,000  each  will  be  awarded  to 
selected  applicants  for  the  purpose  of 
conducting  statewide  training 
conferences  as  well  as  launching  a 
multi-state/regional  training  initiative. 
A  maximum  of  $30,000  will  be  awarded 
to  selected  applicants  to  support 
regional  training  conferences. 

This  program  provides  a  cost-efficient 
method  for  rendering  Federal  support  to 
training  events  conducted  on  a  state  or 
regional  level  that  includes 
participation  by  victim  advocates  and 
service  providers  at  the  Federal,  state 
and  local  levels.  OVC  will  use  it  as  a 
vehicle  for  disseminating  information 
on  model  programs,  policies  and 
practices,  many  of  which  have  been 
developed  through  OVC  sponsored 
training  and  technical  assistance 
projects.  States/regions  will  have  access 
to  Federal  training  and  technical 
assistance  dollars  to  address  locally 
identified  training  needs.  The  initiative 
is  also  responsive  in  that  it  supports 
existing  professional  networks  of  victim 
assistance  providers  and  advocates;  at 
lea.st  half  of  the  states  have  networks 
and/or  coalitions  that  annually  convene 
a  training  event  for  professionals  who 
assist  crime  victims.  Simultaneously,  in 
state/regions  where  the  network  or 
coalition  may  be  unable  to  convene  an 
annual  event,  it  sparks  interest  and 
offers  resources  for  other  organizations 


to  conduct  local  training  events. 
Training  offered  locally  conserves  vital 
resources  by  limiting  the  amount  of 
funds  and  staff  time  spent  on  travel,  and 
it  also  offers  an  important  networking 
value. 

Crime  victims  often  require  effective 
referrals  and  assistance  as  they  move 
among  the  various  agencies  of  the 
criminal  justice  system  and  allied 
professions:  from  filing  a  complaint 
with  law  enforcement  to  undergoing 
direct  examination,  as  a  witness,  by  a 
prosecutor;  from  filing  an  application 
with  the  state  to  obtain  comp^^nsation  to 
addressing  subrogation  issues 
subsequent  to  recovering  on  a  civil 
judgement.  These  conferences  will  bring 
multi-disciplinary  professionals 
together  representing  Federal,  state, 
local  and  tribal  agencies  and  provide 
training  on  how  each  profession  might 
better  work  with  the  others  to  address 
the  critical  needs  of  crime  victims. 

Cooys  and  objectives: 

(A)  To  offer  cost  efficient  victim 
a.ssistance  training  and  technical 
assistance  to  professionals  at  regional, 
Federal,  state  and  local  levels  by: 

1.  Financially  supporting  professional 
victim  assistance  networks  organized  for 
the  purpose  of  offering  training  at  state 
or  regional  victim  assistance 
conferences; 

2.  Making  experienced,  high  quality 
trainers  available  locally; 

3.  Offering  OVC  staff  expertise  on 
training  issues  and  effective  trainers, 
and  materials  developed  through  OVC- 
sponsored  national  scope  training  and 
technical  assistance  projects  available  to 
local  service  providers;  and 

4.  Supporting  training  that  focuses  on 
strengthening  practical  job  skills. 

(B)  To  provide  training  support  that  is 
responsive  to  locally  identified  needs: 

1.  Allowing  victim  serving  agencies  to 
determine  the  appropriate  scope,  either 
statewide  or  regional,  for  the  training 
event; 

2.  Encouraging  representatives  of 
local  agencies  to  tailor  the  conference  to 
address  what  they  have  assessed  as 
important  local  needs; 

3.  Supporting  a  conference  that 
selects  skilled  trainers  from  the  local 
area  and  from  other  parts  of  the  country 
to  present  important  topics;  and 

4.  Providing  minimal  budget 
requirements  so  that  local  conference 
cost  concerns  can  be  accommodated. 

(C)  To  promote  coordination  and 
collaboration  among  the  various 
professions  interacting  with  crime 
victims  by: 

1.  Encouraging  victim  advocates 
across  disciplines  to  be  actively 
involved  in  planning  the  conference: 


2.  Encouraging  the  inclusion  of 
training  that  features  multi-disciplinary 
approaches  to  dealing  with  crime 
victims; 

3.  Stimulating  interaction  among 
professionals  and  volunteers  from  the 
many  different  disciplines  that  deal 
with  crime  victims  by  bringing  them 
together  as  conference  participants;  and 

4.  Promoting  training  topics  that 
target  the  unique  needs  of  a  range  of 
crime  victims  who  are  served  in 
Federal,  state,  local  and  tribal  criminal 
justice  systems. 

(D)  To  promote  coordination  and 
collaboration  across  jurisdictions  by: 

1.  Encouraging  victim  advocates  from 
Federal,  state,  local  and  tribal  criminal 
justice  systems  to  plan  a  training 
conference  that  addresses  the  unique 
needs  of  victims  in  each  criminal  justice 
system;  and 

2.  Providing  information  on  the  needs 
of  victims  that  participate  in  the  Federal 
criminal  justice  system  so  that  local 
service  providers  are  able  to  respond  to 
those  needs. 

Program  strategy:  States  and  groups  of 
contiguous  states  are  invited  to  apply 
for  funds  under  this  program  to  support 
state  or  regional  victim  assistance 
training  conferences.  Conferences  are  to 
be  multi-disciplinary  in  scope, 
incorporating  training  for  personnel 
from  victim  service,  criminal  justice, 
medical  and  mental  health  agencies  and 
other  allied  professions.  Training 
should  include  both  basic  skills 
building  workshops  and  more  advanced 
seminars  for  experienced  service 
providers.  Applicants  are  encouraged  to 
design  conferences  that  include  a  wide 
range  of  victim-related  topics  and 
address  specific,  locally  identified 
needs.  A  portion  of  workshop  time  must 
be  devoted  to  Federal  crime  victim 
issues  that  are  priorities  for 
participating  Federal  agencies  (bank 
robbery,  bias-related  crimes,  white 
collar  crime,  crimes  occurring  on 
Federal  enclaves  such  as  military  or 
Indian  reservations). 

Grantee  agencies  are  required  to 
identify  a  conference  planning 
committee  to  carry  out  the  task  of 
planning  the  conference.  The  committee 
is  to  include  representatives  from  the 
variety  of  professional  disciplines  that 
deal  with  crime  victims  and  from 
different  geographic  areas  of  the  state  or 
region  to  be  served.  It  is  recommended 
that  the  committee  include 
representatives  from  state  agencies  that 
administer  victim  assistance  and 
compensation  (VOCA)  programs;  state 
and  local  criminal  justice  agencies; 
when  applicable,  victim  assistance 
coordinators  horn  military  and  Indian 
reservations;  and  private  non-profit 
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organizations  such  as  state  coalitions  on 
sexual  assault,  domestic  violence  and 
child  abuse,  as  well  as  local  chapters  of 
Mothers  Against  Drunk  Driving  and 
Parents  of  Murdered  Children.  In 
addition,  all  selected  applicants  will  be 
required  to  involve  their  respective 
Federal  victim-witness  coordinators  in 
the  planning  process. 

OVC  has  developed  a  broad  menu  of 
training  topics  on  subjects  considered 
by  the  Office  to  be  significant  to  the 
field  of  victim  services.  Many  cf  these 
topics  are  related  to  prior  OVC  funded 
training  and  technical  assistance 
projects  and  Federal  Crime  victim 
issues.  Grantees  will  be  expected  to 
include  in  their  conference  agenda  a 
number  of  workshops  from  the  OVC  list. 
At  least  30  percent  of  the  fund  award 
must  be  us-^d  to  cover  cost  of  workshops 
selected  from  the  OVC  menu;  these 
funds  will  cover  consultant  fees  of  up  to 
$200  per  day  and  travel  expenses  for 
trainers,  and  the  cost  of  training 
materials  and  audio-visual  equipment. 
The  remainder  of  the  grant  funds  may 
be  used  to  cover  other  conference- 
related  costs  allowable  under  Federal 
guidelines,  such  as  facility  expenses, 
printing  and  mailing  costs,  etc. 
OVC  does  not  expect  applicant  agencies 
to  include  in  their  grant  applications  a 
detailed  conference  agenda,  listing 
specific  workshop  topics  or  proposed 
presenters.  Rather,  the  conference 
planning  committee  will  be  responsible 
for  developing  the  agenda  in 
collaboration  with  OVC  program 
managers.  In  preparing  proposed 
budgets  for  the  conference,  however,  it 
is  important  to  allocate  the  appropriate 
amount  of  funds  to  cover  OVC  approved 
workshops. 

For  more  information  about  OVC's 
menu  of  training  topics  and  to  discuss 
cost-related  details,  all  interested 
applicants  are  encouraged  to  contact  the 
OVC  contact  person. 

Eligibility  requirements:  Eligible 
applicants  include  state  agencies  and 
qualified  private  organizations  with 
sufficient  capability  to  manage  a 
statewide  or  a  regional  victim  assistance 
training  conference.  To  be  eligible  for 
funding,  the  applicant  must  also  be 
designated,  in  writing,  by  the  Victim 
Compensation  and  Victim  Assistance 
(VOCA)  Administrators  of  the  applicant 
stdteis)  as  the  appropriate  organization 
to  sponsor  the  conference.  Letters  of 
designation  must  be  included  in  the 
application.  Agencies  responsible  for 
administering  the  State  Victim 
Assistance  and  State  Victim 
Compensation  (VOCA)  programs  are 
also  eligible  applicants. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 


extent  to  which  they  meet  the  following 
weighted  criteria.  In  general,  all 
applications  received  will  be  reviewed 
in  terms  of  their  responsiveness  to  the 
minimum  program  application 
requirements  and  the  program  goals  and 
objectives.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OVC  competition  and 
Peer  Review  Guidelines.  The  selection 
criteria  and  their  point  values  are  as 
follows: 

•  The  training  needs  of  the  applicant 
are  clearly  stated  and  thoughtfully 
identified.  Applications  should  reflect  a 
responsiveness  to  the  specific  needs  of 
each  state  and  federal  district  and  the 
constituencies  within  the  state  or 
region,  taking  into  consideration  types 
of  crime,  gaps  in  services  and 
knowledge,  lack  of  coordination  among 
service  providers  and  legislative 
mandates.  (15  points) 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (15 
points) 

•  The  project  design  is  sound  and  the 
management  structure  is  adequate  to  the 
successful  implementation  of  the 
project.  (Total  25  points)  This  criterion 
includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan.  (15  points) 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (25 
points) 

•  Budgeted  costs  are  reasonable, 
allowable  and  cost  effective  for  the 
activities  to  be  undertaken.  (10  points) 

•  Funding  preference  will  be  given  to 
applications  received  from  applicants 
who  have  not  previously  benefitted 
from  grant  project  support.  (10  points) 

Award penoc/;  The  av»ard  will 
provide  support  over  no  longer  than  a 
12  month  period. 

Award  amount:  OVC  will  make 
awards  in  amounts  up  to  $10,000  to 
selected  applicants  for  the  state  grants. 
Awards  in  amounts  up  to  $30,000  will 
be  made  to  applicants  submitting 
proposals  for  regional  victim  assistance 
training  conferences. 

Due  da<e;  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Cheryl  Gross,  Acting  Director, 
State  Compensation  and  Assistance 
Division  at  (202)  307-5947. 


Training  and  Technical  Assistance  for 
Native  American  Children's  Justice  Act 
Grantees 

$100,000 

Purpose:  The  purpose  of  this  program 
is  to  provide  comprehensive,  skills- 
building  training  and  technical 
assistance  to  Indian  tribes  and 
organizations  that  have  received  a  grant 
from  the  Children's  Justice  Act  Grant 
Program  for  Native  Americans  (CJA). 

Background:  The  CJA  program  is 
designed  to  develop  model  projects  in 
Native  American  communities  for  the 
purpose  of  improving  the  investigation, 
prosecution  and  handling  of  cases  of 
child  abuse,  especially  child  sexual 
abuse,  in  a  manner  that  increases 
support  for  and  reduces  trauma  to  child 
victims.  Due  to  the  uniqueness  of  each 
tribe  and  variations  in  size,  location, 
availability  of  resources  and  services, 
legal  structures  and  law  enforcement 
jurisdictions,  OVC  believes  training  and 
technical  support  is  critical  to  allowing 
these  programs  to  achieve  their  stated 
goals  and  objectives. 

Child  sexual  abuse  cases  on  Indian 
reservations  may  be  handled  a  mjTiad  of 
different  ways.  The  cases  may  be 
investigated  by  state  police,  tribal 
police,  BLA  criminal  investigators,  the 
FBI  or  others.  Cases  may  be  prosecuted 
in  Federal,  state,  tribal,  or  a  combination 
of  these  courts.  Formal  protocols  may  or 
may  not  exist  between  agencies.  In 
instances  where  they  exist,  they  may  be 
fragmented  rather  than  incorporate  a 
multi-disciplined  approach  for  handling 
child  sexual  abuse.  OVC  seeks  to  ensure 
that  all  tribal  programs  funded  by  the 
CJA  initiative  are  provided  the  training 
and  technical  assistance  necessary  to 
implement  the  projects  successfully. 

This  grant  will  provide  the  necessary 
training  andy'or  technical  assistance  for 
the  tribes  to  develop  a  multidisciplinary 
approach  to  investigating,  prosecuting, 
treating  and  advocating  for  child  sexual 
abuse  victims.  Training  efforts  will 
focus  on  a  multi-disciplinary  approach 
that  minimizes  the  trauma  suffered  by 
the  child  victim  and  maximizes  the 
opportunity  to  provide  assistance  and 
services  needed  to  support  the  child's 
recovery.  Coordination  of  all  tribal, 
Federal  and  state  agencies  involved  in 
child  abuse  cases  as  well  as  strategies 
for  accomplishing  systemic  change  so 
that  the  improvements  become  part  of 
an  institutionalized  tribal  response 
should  also  be  addressed  in  the  training 
and  technical  assistance. 

Goal: 

•  To  assist  CJA  grantees  to  meet  the 
goals  of  their  grants  and  to  improve  the 
handling  of  child  victim  cases  through 
the  provision  of  culturally  relevant 
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training  and  technical  assistance 
services.  It  is  anticipated  that  eight 
different  grantees  will  require  these 
services. 
Objectives: 

•  To  identify  and  assess  CJA  grantees' 
needs  for  training  and  technical 
assistance  (OVC  anticipates  that  there 
will  be  eight  active  CJA  programs  in 
Native  American  communities  that  will 
need  trainine  and  technical  assistance); 

•  To  develop  a  training  plan  and 
curriculum  for  each  grantee  based  upon 
the  assessment;  the  curriculum  will  be 
composed  of  the  agenda  and  training 
materials  to  be  used  on  site; 

•  To  provide  on-site  training  and 
technical  assistance,  including 
telephone  technical  assistance,  to  the 
grantees  that  enables  them  to 
successfully  implement  changes  to 
improve  the  handling  of  child  abuse 
cases; 

•  To  assist  the  grantees  develop 
protocols,  manuals,  curriculum  and 
other  victim  related  materials  that  can 
be  adapted  by  different  tribes; 

•  To  identify  and  collect  exemplary 
program  materials  such  as  protocols, 
training  agendas,  and  brochures 
describing  available  ser\'ices,  tribal 
codes,  etc.,  and  make  the  materials 
available  to  CJA  grantees  as  examples  of 
workable  implementation  materials; 

•  To  design,  develop,  and 
disseminate  Indian-specific  resource 
materials  to  the  erantees.  and; 

•  To  work  with  OVC  staff  to  develop 
skills-building  workshops  for  the  OVC/ 
NCCAN  training  seminar  for  CJA 
grantees  in  November  of  1994. 

Program  strategy:  The  recipient  of  this 
grant  will  be  expected  to  establish 
communication  with  each  of  OVC's 
current  CJA  grantees,  review  their  grant 
applications,  develop  a  needs 
assessment  form,  and  complete  a  needs 
assessment  survey  that  identifies  the 
grantees'  training  and  technical 
assistance  needs.  The  recipient  will 
then  be  expected  to  categorize,  establish 
priorities  and  develop  a  comprehensive 
training  and  technical  assistance 
strategy  and/or  delivery  plan.  The  plan 
would  be  based  upon  information 
collected  during  the  assessment  phase 
of  the  project  and  should  include  such 
information  as:  The  types  of  technical 
assistance  to  be  provided,  the  steps 
necessary  to  adapt  suitable  resources  to 
the  grantee's  needs,  the  location  for 
providing  the  assistance,  the  consultants 
that  will  be  used  as  presenters, 
anticipated  attendance  at  thb  training, 
the  reason  such  training/technical 
assistance  was  selected,  the  cost  of  such 
training,  the  method  to  be  used  to  assess 
the  effectiveness  of  such  training,  the 
period  during  which  the  training/ 
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technical  assistance  is  to  be  provided, 
and  a  plan  for  responding  to  follow-up 
training  and  technical  assistance 
requests.  Additionally,  the  grantee  will 
work  with  OVC  staff  to  develop  several 
workshops  to  be  included  in  the  OVC/ 
NCCAN  training  seminar  for  CJA 
grantees. 

The  training  and  technical  assistance 
delivery  plan  is  subject  to  review  and 
approval  by  OVC.  Upon  OVC's  final 
approval  of  the  plan,  the  recipient  will 
provide  a  2-day  on-site,  individualized 
training  session  at  each  tribe  or  a 
regional  training  session  for  several 
tribes  if  regional  training  would 
accomplish  the  same  objectives. 

OVC  recognizes  that  tne  requests  for 
training  and  technical  assistance  may 
exceed  the  availability  of  resources. 
Therefore,  it  is  critical  that  the  recipient 
develop  a  delivery  plan  that  maximizes 
available  resources.  The  recipient  of  this 
grant  can  assume  that  the  CJA  grantees 
have  the  necessary  funds  for  travel, 
lodging  and  per  diem  expenses  for  one 
regional  training  session,  if  regional 
training  is  selected.  Project  costs  will 
covar  up  to  16  visits  per  year  to 
reservation  sites  (2  trips  to  8  projects), 
the  development  and  printing  of 
materials  needed  to  implement  the 
training,  travel  and  per  diem  for  staff 
and  consultants,  and  consultant's  fees. 

Eligible  applicants:  Public  or  private, 
non-profit  agencies  or  organizations  are 
eligible  to  apply.  Applicants  must 
demonstrate  knowledge  of  the  subject 
matter  and  have  expertise  and 
experience  in  providing  training  and 
technical  assistance  on 
multidisciphnary  responses  to  child 
sexual  abuse.  During  the  selection 
process,  preference  will  be  given  to 
organizations  which  have  staff  members 
who  are  experienced  in  working  with 
Native  American  organizations  and  who 
have  expertise  in  handling  child  sexual 
abuse  cases  and  related  issues. 

Selection  criteria: 

•  The  goals  and  objectives  of  the 
propjosed  project  are  clearly  defined.  (15 
points) 

•  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  This  criterion  includes: 

(1)  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan.  (15  points) 

(2)  The  qualifications  of  staff 
identified  to  manage  and  implement  the 
program.  (10  points) 

•  In-depth  knowledge  of  the 
multidisciplinary  approach  to  child 
sexual  abuse  investigation,  prosecution, 
and  treatment  as  well  as  an 
understanding  of  the  jurisdictional 
issues  involved  in  law  enforcement  and 


criminal  prosecution  of  child  sexual 
abuse  cases  in  Indian  country  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (20  . 
points) 

•  Experience  in  organizing  and 
implementing  conferences  and 
experience  in  the  ability  to  adapt 
suitable  victims  related  materials  and 
resources  to  the  cultural  diversity  of 
Indian  tribes  is  clearly  delineated.  (20 
points) 

•  A  detailed  budget  which 
demonstrates  the  cost-effectiveness  of 
the  project  including  the  use  of 
available  resources,  and  which  indicates 
the  time  commitment  of  the  key  staff  of 
the  project.  Budgeted  costs  must  be 
reasonable,  allowable  and  cost  effective 
for  the  activities  to  be  undertaken.  (20 
points) 

Award  period:  This  recipient  will  be 
eligible  for  funding  for  24  months. 

Award  amount:  This  is  planned  as  a 
24  month  effort.  OVC  will  make 
$100,000  available  for  the  first  12 
months  of  this  program  initiative. 
Continuation  funding  of  $100,000  will 
be  available  for  an  additional  12  months 
if  the  grantee  demonstrates  success  in 
the  first  12  month  award  period. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  announcement. 

Contact:  For  further  information 
contact  Cathy  Sanders,  Federal  Crime 
Victims  Division,  (202)  514-6445. 

National-Scope  Training  on 
Implementation  of  Victim  Services 
Within  Community  Policing 

$250,000 

Purpose:  Within  the  context  of 
community  policing,  to  promote  an 
effective  response  to  the  needs  of  crime 
victims  by  law  enforcement  officers. 

Background:  Law  enforcement  contact 
with  the  victim  should  not  cease  upon 
apprehension  of  an  offender, 
particularly  within  a  community 
policing  jurisdiction  where  ofBcers  may 
very  well  know  the  victim  and  will 
likely  come  into  contact  with  him  or  her 
after  case  closure.  Thus,  victim  services 
is  key  to  effective  community  policing. 
Indeed,  victim  satisfaction  with  law 
enforcement's  response  is  a  good 
evaluation  measure  of  the  success  of  a 
community  policing  approach. 

Both  OVC  and  Bureau  of  Justice 
Assistance  (BJA)  funding  will  be  used  to 
fund  the  awarded  project. 

Goals: 

•  OVC  will  complement  on -going  and 
new  Office  of  Justice  Programs 
community  policing  projects  through 
this  training  and  technical  assistance 
project. 


•  This  project  is  designed  to 
institutionalize  victim  services  as  an 
essential  component  of  community 
policing  approaches. 

Objectives: 

•  Within  the  context  of  community 
policing,  to  identify  services  necessary 
for  an  effective  law  enforcement 
response  to  crime  victims. 

•  To  present  the  identified  services 
within  the  context  of  a  community 
policing  protocol,  offering  agencies 
implementation  guidance. 

•  To  effectively  present  and 
disseminate  all  project  products  through 
training  within  at  least  four  community 
policing  jurisdictions. 

Project  strategy:  All  project  products 
v/ill  be  developed  under  the  guidance 
and  subject  to  the  approval  of  a  muUi- 
disciplinary  project  steering  committee. 
Membership  will  be  subject  to  OVC  and 
BjA  approval  and  will  include  a  broad 
representation  from  law  enforcement 
organizations. 

The  principal  project  product  is  a 
victim  services  protocol  for  community 
policing  law  enforcement  officers.  This 
"how  to"  protocol  will  identify  critical 
victim  services  as  well  as  alternate 
strategies  for  addressing  the  needs  of 
various  types  of  crime  victims  including 
sexual  assault  victims,  survivors  of 
homicide  victims,  domestic  violence 
victims,  etc.  Annotations  will  be 
developed  to  guide  agency 
implementation  and  will  address  agency 
variances  such  as  considerations  unique 
to  rural  and  urban  law  enforcement 
agencies.  The  protocol  will  include,  as 
well,  strategies  for  providing 
community  residents  and  victims  with 
protection  from  harassment  and 
intimidation,  strategies  for  offering  long- 
term  support  to  victimized  community 
members  and  suggested  ways  for 
generating  trust  between  victimized 
residents  and  law  enforcement  officers. 
The  protocol  will  be  based  on  the 
results  of  a  literature  assessment  as  well 
as  input  from  model  community 
policing  agencies  which  offer  victim 
services. 

Additional  products  will  be  derived 
from  the  protocol,  including  a 
corresponding  video-tape  which  would 
be  suitable  for  roll  call  presentation, 
pilot  training  presentations  of  the 
protocol,  development  and 
presentation(s)  of  a  train-the-trainers* 
curriculum  and  development  of 
prototype  law  enforcement  information 
materials  for  crime  victims,  such  as  a 
pocket  card  identifying  local  referrals 
and  victim  rights.  At  a  minimum,  the 
grantee  will  conduct  a  pilot  training  of 
officers  within  four  community  policing 
jurisdictions  on  protocol  elements,  and 
based  on  the  results,  will  refine  the 
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protocol  and  training  products,  if 
necessary.  The  protocol  will  be  printed 
in  the  form  of  a  "How  To"  resource 
manual  for  community  policing  law 
enforcement  agencies,  ft-oject  funding 
will  be  used  to  disseminate  broadly  all 
products  including  to  new  jmd  existing 
Weed  and  Seed  sites,  jurisdictions 
participating  in  the  PACT  and 
Comprehensive  Cities  projects.  The 
number  of  training  curriculum 
presentations  conducted  and  the 
number  of  protocol  manuals  printed  and 
disseminated  will  be  as  permitted  under 
the  budget. 

The  selected  grantee  will  also  be 
asked  to  incorporate  substantive 
elements  of  OVC  hate  crime  and  elder 
abuse  training  curricula  into  the  project 
products.  The  selected  grantee  will  also 
undertake  all  necessary  efforts  to 
institutionalize  basic  protocol  elements 
into  basic  and  in-service  law 
enforcement  training. 

Upon  the  conclusion  of  the  project, 
the  grantee  will  draft  a  report 
summarizing  the  project  protocol, 
capable  of  nationwide  distribution  in 
the  form  of  an  OVC  Bulletin.  All 
products  will  be  subject  to  OVC  and  BJA 
approval. 

Eligibility  requirements:  To  be  eligible 
for  funding,  the  applicant  must  have  a 
capacity  to  train,  nationwide,  and  must 
have  experience  in  training  law 
enforcement  officers. 

Selection  criteria:  A\\  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  following 
weighted  criteria. 

•  The  problem  to  be  addres.sed  by  the 
project  is  clearly  stated.  (5  points) 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  particularly  in 
relation  to  identified  project  products. 
(15  points) 

2.  The  qualifications  of  staff  identiHed 
to  manage  and  implement  the  program. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  with 
providing  law  enforcement  training, 
particularly  within  the  context  of  victim 
services  and  community  policing,  will 


be  taken  into  account  during  the 
selection  process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
provide  support  over  no  longer  than  a 
24  month  period.  Thus,  funding  for  this 
project  will  not  be  available  until 
October  1,1994. 

Award  amount:  OVC  will  make  up  to 
$250,000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Duane  Ragan,  Special  Projects 
Division,  OVC  at  (202)  514-6444. 

Victim  Assistance  Academy 

$125,000 

Purpose:  The  purpose  of  this  project 
is  to  maie  high  quality  intensive 
training  available  to  OVC  staff  and 
victim  service  providers  who  are 
committed  to  serving  crime  victims  and 
the  victim  services  profession. 

Background:  This  project  will  provide 
victim  assistance  professionals  with 
intensive  skills  training  over  a  two  week 
period.  The  Academy  training 
presentation  will  be  conducted  in 
Washington.  DC  during  the  Summer  of 
1995.  OVC  anticipates  that  this  project 
will  be  an  initial  step  toward 
establishing  a  regular  training  event  on 
an  annual  basis.  The  annualized  event 
may  serve  as  a  precursor  for  the 
eventual  establishment  of  a  victim 
assistance  academy  or  institute  in 
Washington,  DC. 

Goals: 

•  Subject  to  OVC  approval,  to 
develop  and  present  a  one-week,  40 
hour  long  intensive,  skills  training  for 
the  victim  assistance  providers. 

•  To  recruit  and  involve  qualified 
trainers  to  present  the  training  topics. 

•  To  invite  and  facilitate  the 
attendance  of  a  select  group  of  30  victim 
assistance  advocates,  as  well  as  OVC 
staff,  to  participate  in  the  training 
academy;  grant  funds  will  be  used  to 
cover  travel  and  per  diem  costs  of 
participants  and  trainers. 

•  To  develop  and  make  available  all 
necessary  training  materials,  including 
trainee  evaluation  survey. 

•  To  develop  and  broadly 
disseminate  the  substance  of  the 
training. 

Objectives: 

•  To  develop  a  training  topic  list, 
which  will  serve  as  a  rudimentary 
agenda,  as  well  as  specific  learning 
objectives  for  the  OVC  Director's 
approval. 

•  To  identify,  recommend  and  upon 
OVC  approval,  to  retain  qualified 


trainers  to  address  the  learning 
objectives. 

•  Upon  OVC  approval,  to  prepare  a 
fair  and  equitable  method  for  soliciting 
and  selecting  victim  assistance  trainees. 

•  To  handle  all  logistics  related  to 
conducting  the  training. 

•  To  produce  a  video  capturing  the 
highlights  of  the  training  event. 

•  To  evaluate  participant  satisfaction 
with  the  training  and  to  present 
recommendations  for  similar  future 
events. 

Program  strategy:  The  selected  grantee 
will  work  closely  with  OVC  to  establish 
a  training  agenda  and  will  take 
appropriate  measures  to  recruit 
qualified  trainers.  A  fair  and  equitable 
process  for  selecting  trainees  will  also 
be  developed  and  implemented  by  the 
selected  applicant.  OVC  will  approve  all 
selection  requirements,  selected  trainee 
candidates — professionals 
demonstrating  a  commitment  to  making 
a  long-term  contribution  to  the  victims 
movement  and  trainers.  Among  other 
things,  project  funds  will  be  used  to 
recruit  trainers;  cover  travel  and  per 
diem  costs  of  selected  trainees  as  well 
as  materials  compilation.  OVC  will 
work  with  the  selected  grantee  to  locate 
adequate  Federal  facilities  to  conduct 
the  training.  The  project  products  will 
include  a  one  week  training  event  for 
victim  assistance  professionals,  and 
OVC  staff,  and  training  materials  as  well 
as  a  video  tape  of  training  highlights 
and  intended  for  broad  dissemination. 

Eligibility  requirements:  The  selected 
applicant  must  have  experience  in 
developing  an  appropriate  victims 
assistance  training  agenda,  the 
administrative  capacity  to  im.plement 
the  project,  as  well  as  a  willingness  to 
work  in  close  collaboration  with  OVC  to 
implement  this  project. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  specified 
weighted  criteria. 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  particularly  in 
relation  to  identified  project  products 
(15  points). 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program. 
(10  points) 


•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  with 
providing  victim  assistance  will  be 
taken  into  account  during  the  selection 
process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (20  points) 

Award  period:  The  award  will 
provide  support  over  no  longer  than  a 
18  month  period.  Thus,  funding  for  this 
project  will  not  be  available  until 
October  1,  1994. 

Award  amount:  OVC  will  make  up  to 
S125,0C0  available  for  this  project. 

Contact:  For  further  information 
contact  Bob  Hubbard,  OVC  at  (202)  307- 
5950. 
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Multi-purpose  Educational  Curriculum 
for  Young  Victims 

$175,000 

Purpose:  To  develop  curricula  and 
training  materials  for  victim  advocates, 
school  personnel  and  youth  groups  to 
(1)  teach  adolescents  to  outreach  and 
provide  peer  support  for  young  victims 
of  crime  and  (2)  to  identify  effective 
ways  of  resolving  interpersonal  conflict 
without  violence. 

Background:  While  statistics  reveal  a 
reduction  in  overall  rates  of  violent 
crime  during  the  past  few  years, 
victimization  among  youth  has 
skyrocketed.  This  project  will  assist 
victim  service  providers  in  conducting 
outreach  to  youth  and  in  identifying  the 
range  of  choices  available  when  confiict 
arises.  Youth  confide  in  and  seek 
support  from  peers;  they  look  for 
assistance  from  friends  who  care  but 
often  do  not  know  how  best  to  respond 
to  critical  needs  that  emerge  as  a  result 
of  victimization.  The  absence  of  coping 
skills  oftentimes  results  in  inappropriate 
responses  to  violence,  such  as 
retaliation,  truancy,  suicide,  etc. 

The  need  for  victim  assistance  and 
youth  service  organizations  to  develop 
approaches  to  heighten  victimization 
awareness  and  provide  guidance 
regarding  effective  conflict  resolution 
cannot  be  underscored.  This  can  be 
accomplished  through  curricula  and 
training  materials  that  allows  victims  of 
crime  to  share  the  physical  and 
emotional  impact  of  their  victimization 
and  to  channel  their  desire  for 
retribirtion  in  non-violent  ways.  This 
project  has  multiple  benefits:  crime 
victims  gain  a  therapeutic  benefit  in 
sharing  with  others  who  might  be 
spared  similar  suffering;  youth  learn 
about  the  consequences  of  crime  in  their 
lives— how  it  affects  family  and  friends 
and  how  they  might  best  respond  to 


such  crises;  youth  are  provided  with  a 
forum  to  explore,  possibly,  their  own 
victimization  and  to  empathize  with 
others  who  have  been  victimized;  they 
are  apprised  of  local  service  providers 
and  the  types  of  supportive  services  that 
they  offer;  and  youth  are  exposed,  as 
well,  to  the  victim  assistance  profession 
and  may  be  inspired  to  volunteer  with 
local  providers.  Once  apprised  of  the 
personal  and  often  long-term  injuries 
sustained  by  crime  victims,  and 
alternative  means  for  resolving  conflicts, 
potential  offenders  may  also  very  well 
become  dissuaded  from  committing 
crime. 
Goals: 

•  To  develop  training  curricula  and 
materials  for  victim  service  providers, 
youth  groups  and  school  personnel  on 
ways  to  provide  outreach  and  assistance 
to  victimized  youth. 

•  To  train  victim  services  providers 
on  ways  to  strengthen  the  support 
network  for  victimized  youth. 

•  To  train  professionals  who  interact 
with  young  people  to  implement 
conflict-resolution  training. 

Objectives: 

•  The  development  and/or  integration 
of  an  existing  multi-purpose  curriculum 
on  confiict-resolution  and  victimization 
to:  (a)  Instruct  youth  on  appropriate 
responses  to  victimization  and  the 
availability  of  local  resources  and 
referrals,  (b)  discourage  youth  from 
victimizing  others,  and  (c)  to  encourage 
youth  cooperation  with  law 
enforcement. 

•  To  conduct  pilot  training 
presentations  and  refine  project 
products. 

•  To  provide  victim  assistance 
providers  with  technical  assistance 
strategies  to  guide  on-going  relations 
with  schools  and  youth  groups. 

•  To  educate  youth  on  the  devastating 
impact  of  crime  on  victims,  their 
families,  friends  and  the  community. 

Program  strategy:  This  project  will 
produce  an  assessment  and 
consolidation  of  existing  literature  on 
victimization  and  conflict  resolution 
curricula;  a  stand  alone  curricula, 
replete  with  implementation 
annotations  for  a  variety  of  settings, 
capable  of  presentation  by  victim 
service  providers,  educational 
professionals,  and  youth  groups  urban 
and  suburban  settings;  the  development 
of  training  tools  to  assist  in  the 
presentations;  pilot  presentations  of  the 
curriculum  within  a  cooperating  high- 
crime  school  district  and,  at  least  one 
youth  service  organization  (e.g.,  Boys 
and  Girls  Clubs  of  America,  Scouts, 
etc.).  Youth  service  professionals,  law 
enforcement  and  juvenile  criminal 
justice  professionals  will  also  be 
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involved  in  presentations  of  the 
curriculum  and  in  guiding  discussion 
among  youth.  The  recipient  will  widely 
disseminate  project  products  and  will 
also  draft  a  monograph  summarizing  the 
essence  of  project  for  publication  by 
OVC  as  a  bulletin. 

The  target  audience  will  consist  of 
junior  high  and  high  school  students  as 
well  as  youth  participating  in  activities 
sponsored  by  private  youti  services 
agencies  (focusing  on  youth  at  risk  of 
becoming  victims  of  crime). 

A  Project  Advisory  Committee 
consisting  of  professionals  experienced 
in  this  subject  area  and  with  these 
audiences  will  be  convened  to  guide  the 
project  and  approve  all  products. 
Appointment  of  Project  Advisory 
Committee  members  will  be  subject  to 
OVC  approval. 

Eligibility  requirements:  Qualified 
recipients  must,  at  a  minimum, 
demonstrate  a  comprehensive 
knowledge  of  the  impact  of  crime  and 
victim  services,  conflict-resolution 
techniques  as  well  as  appropriate 
teaching  methods.  Applicants  should 
also  be  able  to  demonstrate  a  familiarity 
with  previously  developed  curricula  on 
this  subject  and  an  expertise  in 
developing  curricula  for  public  school 
settings. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  address  the 
following  weighted  criteria. 

•  Statement  of  the  problem  to  be 
addressed  by  the  project.  (5  points) 

•  The  goals  ana  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  Adequacy  of  the 
project  management  structure  and 
feasibility  of  the  time  task  plan, 
particularly  in  relation  to  identified 
project  products.  (35  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  The 
qualifications  of  staff  Identified  to 
manage  and  implement  the  program.  (10 
points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  with 
providing  victim  assistance  and  a 
background  in  conflict  resolution  will 
be  taken  into  account  during  the 
selection  process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
provide  support  over  an  18  month 


period.  Thus,  funding  for  this  project 
will  not  be  available  until  October  1, 
1994. 

Award  amount:  OVC  will  make  up  to 
$175,000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Susan  Laurence,  Special 
Projects  Division,  OVC  at  (202)  307- 
5950. 

Support  for  Grieving  and  Bereaved 
Children 

$75,000 

Purpose:  The  goal  of  this  project  to 
assist  victim  service  providers  in 
effectively  responding  to  the  needs  of 
children  who  are  grieving  as  a  result  of 
violence. 

Background:  Victim  assistance 
providers  are  often  called  upon  to 
support  survivors  of  homicide  victims 
and  others  who  grieve  as  a  result  of 
violent  crime.  Grieving  children  have 
special  needs  that  victim  assistance 
providers  are  not  always  prepared  to 
address.  It  is  critical  that  children 
receive  support  and  assistance 
throughout  the  grieving  process.  This 
project  will  help  by  providing  victim 
assistance  providers  with  appropriate 
guidance  and  technical  assistance,  in 
the  form  of  age  appropriate  videotapes 
and  literature. 

Goals: 

•  To  assist  victim  assistance 
providers  in  effectively  responding  to 
the  special  needs  of  children  grieving  as 
a  result  of  crime. 

Objectives: 

•  To  produce  age  appropriate 
videotapes  for  presentation  by  victim 
assistance  providers  for  children  trj'ing 
to  effectively  cope  with  grief  issues. 

•  To  develop  a  guidebook  and  two 
hour  training  curriculum  for  victim 
service  providers,  assisting  them  in 
using  the  project  products  and  in 
guiding  discussions  about  grief  and 
violent  crime  issues. 

•  To  broadly  disseminate  the 
products  through  a  mailing, 
presentations  of  a  training  curriculum 
and  a  monograph  reflecting  brief, 
substantive  guidance  for  victim 
assistance  professionals. 

Program  strategy:  Project  products 
will  entail  the  development  of  a  "How 
To"  guidebook  and  two-hour  training 
curriculum  for  victim  service  providers 
as  well  as  a  videotape  series  for  use  by 
victim  service  providers  (including 
school  counsellors,  youth  program 
personnel,  etc.)  when  responding  to 
grieving  children  who  have  survived  or 
witnessed  homicide  or  other  violent 


crimes,  such  as  domestic  and  spousal 
abuse. 

The  guidebook  will  address  topics 
such  as  a  description  of  the  grieving 
process  in  children;  appropriate  death 
notification  for  children;  building 
effective  school  and  community  support 
services  for  grieving  children;  sensitive 
interviewing  techniques  for  child 
witnesses  of  violence;  and  appropriate 
expectations  of  grieving  children  by 
teachers  and  other  adult  supervisors. 
The  book  will  offer  age  specific 
guidance  and  will  assist  the  user  in 
discussing  issues  after  a  videotape 
viewing.  Victim  service  providers  will 
be  able  to  make  effective  use  of  the 
guidebook  even  if  they  do  not  have  the 
benefit  of  project  training. 

Three  short  (20  to  25  minute) 
videotapes  will  be  developed  for  4-6.  7- 
11,  and  12-16  year  old  children, 
respectively.  Each  will  help  "predict 
and  prepare"  child  viewer  audiences  for 
the  range  of  emotions  that  they  may 
experience  as  part  of  the  grieving 
process.  All  tapes  will  be  focussed  on 
grief  issues  experienced  as  a  result  of 
violent  crime. 

Finally,  the  grant  recipient  will 
produce  a  training  curriculum  designed 
to  enable  OVC  speakers  (and  other 
trainers)  to  impart  to  teachers,  school 
administrators,  social  workers,  victim 
service  providers,  and  others,  reliable 
and  practical  information  on  how  to 
effectively  assist  grieving  children  and 
how  to  best  use  the  other  project 
products. 

All  grant  products  will  be  subject  to 
OVC  approval  and  designed  to  respond 
to  the  needs  of  children  from  diverse 
cultural  and  ethnic  backgrounds. 

Eligibility  requirements:  Qualified 
applicants  should  possess  expertise  in 
assisting  child  sur\ivors  of  homicide 
and  other  violent  crimes. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  following 
weighted  criteria. 

•  Statement  of  the  problem  to  be 
addressed  by  the  project.  (5  points) 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  particularly  in 
relation  to  identified  project  products 
(15  points). 
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2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  with 
providing  victim  assistance  to  children 
will  be  taken  into  account  during  the 
selection  process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-efft'cti\c  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
provide  support  over  no  longer  than  a 
12  month  period. 

Award  amount:  OVC  will  make  up  to 
573,000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Duane  Ragan,  Special  Projects 
Division,  OVC  at  (202)  514-6444. 

Training  and  Technical  Assistance  on 
Media  Issues  Impacting  Crime  Victims 

550,000 

Purpose:  To  promote  an  effective  and 
sensitive  m.edia  response  to  crime 
victim  concerns  and  needs. 

Background:  Both  crime  victims  and 
their  sur\'ivors  are  at  risk  of  secondary 
victimization  through  exposure  to 
media  questions  that  intrude  on  the 
victim's  private  grief,  jarring 
photographic  images  of  injured  or  slain 
victims,  as  well  as  public  disclosure  by 
the  media  of  their  identities 
(particularly  in  sensitive  cases,  such  as 
sexual  assauhs).  The  goal  of  this  project 
is  to  train  victim  service  providers,  at 
the  state  and  local  level,  on  effective 
stratf^ies  for  encouraging  sensitive  and 
dignified  media  reporting  and  visual 
depictions  involving  victims  and 
survivors  of  homicide,  sexual  assault, 
and  other  violent  crimes,  and  ways  to 
minimize  victim  suffering  commonly 
experienced  as  a  result  of  insensitive 
press  coverage  of  the  crime. 

Goal: 

•  To  train  victim  assist.ance  providers 
on  ways  to  encourage  effective  and 
sensitive  media  coverage  and  treatment 
of  crime  victims. 

Objectives: 

•  To  develop  a  resource  guide,  for  use 
by  victim  service  providers,  on 
strategies  for  sensitizing  the  media  to 
victim  needs,  concerns  and  rights. 

•  To  test  pilot  the  substance  of  the 
resource  guide  at  a  presentation  on 
victim  issues  before  members  of  the 
media  and  based  thereon,  to  refine  the 
project  products, 

•  To  develop  a  monograph,  capable  of 
being  re-printed  in  the  form  of  an  OVC 


Bulletin,  that  provides  the  reader  with 
a  condensed  version  of  the  substance  of 
the  resource  guide. 

Progmm  strategy:  The  project's  goal 
will  be  achieved  through  the 
development  and,  to  the  extent  allowed 
under  the  budget,  the  printing  of  a 
resource  guide  for  victim  service 
providers.  This  product  will  include 
strategics  for  achieving  an  eflective 
profeh;^ion?.l  rriationship  with  the 
media— one  that  scnes  to  protect  crime 
\  ictima  and  addresses  their  concerns. 
The  guide  wi'A  also  contain  a 
pr'^sentation  curriculum  for  formaliy 
sensitizing  members  of  tlie  media  about 
victim  issues.  The  curriculum  section  of 
the  resource  guide  will  be  pilot  tested  at 
a  professional  paihering  of  media 
profisdionals  arid  thf n  lefi.ned. 
Substantively,  iho  devekiped  product 
will  assist  victim  service  providers  in 
educating  s'ate  and  local  media 
professional  groups  about  victim  issues, 
i.e,  tho  trauma  of  victimization;  victim 
privacy;  confid-^ntiality  of  victim 
identities  in  sexual  assault  and  abuse 
cases;  and  approaches  to  investigating 
and  reporting  rows  stories  that 
minimize  the  risk  of  additional  trauma 
to  crime  victims.  Finally,  the  substance 
of  the  resource  guide  will  also  be 
redrafted  in  a  condensed  version — a 
monograph  capable  of  being  reprinted 
as  an  OVC  Bulletin. 

Eligibility  requirements:  Qualified 
applicants  possess  expertise  in  victim 
issues,  as  well  as  contacts  within  the 
print  and  broadcast  media. 

Selection  criteria:  AW  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  following 
weighted  criteria. 

•  Statement  of  the  problem  to  be 
addressed  by  the  project.  (5  points) 

•  The  goals  ana  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  end  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  paiticularly  in 
relation  to  identified  project  products 
(15  points). 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  progreim. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  in 
providing  victim  assistance  and  in 


establishing  effective  relations  with  the 
media  will  be  taken  into  account  during 
the  selection  process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
pro\  ide  support  over  no  longer  tlian  a 
12  month  period. 

Award  amount:  OVC  w ill  make  up  to 
S50.000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  announcement. 

Contact:  For  further  information 
contact  Melanie  Smith,  Special  Projects 
Division,  OVC  at  (202)  514-6444. 

Training  Mental  Health  Providers  to 
Assist  Crime  Victims 

SGO.OCO 

Purpose:  To  proniote  an  effective 
response  to  crime  victim  needs  by 
mental  health  professionals  and  to 
bridge  a  professional  gap  between 
mental  health  professionals  and  victim 
ser\  ice  providers. 

Background:  Victims  o^  crime  often 
seek  out  support  and  counselling  from 
mental  health  professionals  in  the 
aftermath  of  crime.  Emotional  and 
psychological  trauma  suffered  as  a 
result  of  crime  is  imique.  Mental  health 
professionals  are  not  always  trained  to 
provide  an  effective  response.  Thus,  this 
project  is  intended  to  enhance  treatment 
by  making  such  professionals  aware  of 
crime  victimization  issues. 

This  training  and  technical  assistance 
project  is  also  intended  to  bridge  a  gap 
between  the  victim  assistance  and 
mental  health  counselling  professions. 
There  is  an  overlap  between  the  two 
professions  in  liiat  counselling  is  offered 
to  crime  victims  by  members  of  both. 
This  project  will  identify  the  goals  of 
each  profession  and  will  suggest 
strategies,  to  be  implemented  at  the  state 
and  local  level,  for  enhancing  tlie 
professional  relationship  between 
mental  health  professionals  and  victim 
service  providers. 

Goal: 

•  To  enhance  the  provision  of 
appropriate  mental  health  services  to 
crime  victims  and  to  facilitate  effective 
referrals  by  victim  assistance  providers 
to  mental  health  practitioners. 

Objectives: 

•  To  develop  a  training  manual  and 
training  curriculum  for  mental  health 
service  providers  and  victim  service 
providers  on  mental  health  issues 
uniquely  experienced  by  crime  victims. 

•  To  aeveiop  strategies  on  creating  an 
effective  relationship  among  both  the 
victim  assistance  and  mental  health 
profession — one  that  serves  crime 
victims  well. 
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•  To  present  the  developed 
curriculum  at  a  professional  gathering  of 
mental  health  professionals,  i.e.  a 
conference  workshop  conducted  by  the 
American  Psychological  Association. 

•  Within  the  context  of  service  crime 
victims*  needs,  to  make  mental  health 
professionals  and  victim  assistance 
providers  familiar  with  each  other's 
professional  objectives. 

•  To  assist  victim  assistance 
professionals  in  identifying  specific 
behaviors  or  circumstances  that  might 
merit  victim  referral  to  a  mental  health 
practitioner. 

•  To  develop  a  monograph,  capable  of 
being  re-printed  in  the  form  of  an  OVC 
Bulletin,  that  provides  the  reader  with 

a  condensed  version  of  the  substance  of 
the  manual. 

Program  strategy:  The  grant  recipient 
will  convene  a  one  or  two-day  working 
group  of  mental  health  and  victim 
assistance  professionals  to  outline  the 
content  of  the  grant  products.  The 
developed  training  manual  will  cover 
basic  topics  such  as  the  trauma  of 
victimization;  identifying  and  assessing 
signs  of  crisis  and  post-traumatic  stress 
disorder  that  arise  from  crime 
victimization;  and  developing  treatment 
plans  for  specific  kinds  of  victimization, 
(e.g.,  domestic  violence,  sexual  assauh, 
sexual  abuse,  homicide  survivors,  etc.). 
It  will  also  identify  both  written  and 
institutional  sources  of  more  in-depth, 
current  information  for  practitioners 
treating  crime  victims.  The  companion, 
training  curriculum  will  serve  as  a 
training  guide  for  participants  in  OVC's 
Trainers  Bureau,  as  well  as  other 
instructors,  who  wish  to  provide 
training  on  crime  victims'  mental  health 
needs.  The  grant  recipient  will  present 
the  training  products  at  one  or  a  series 
of  conferences  involving  members  of 
national  psychological  organizations,  as 
well  as  victim  service  providers.  To  the 
extent  allowed  under  the  budget,  copies 
of  the  project  manual  will  be  printed. 
Finally,  a  condensed  version  of  the 
manual,  capable  of  being  distributed  in 
the  form  of  an  OVC  Bulletin,  will  be 
drafted. 

Victims  of  Federal  as  well  as  state  and 
local  crime  will  be  assisted  through  the 
project  products. 

Eligibility  requirements:  Qualified 
applicants  must  possess  expertise  in 
mental  health  treatment  for  victims  in  a 
clinical  setting  and  must  demonstrate  a 
commitment  to  present  the  developed 
curriculum  and  materials  at  a  national 
conference  attended  by  mental  health 
practitioners.  Review  criteria  will 
include  the  applicant's  plan  to  select 
and  consolidate  existing,  relevant 
information  on  victims'  mental  health 
issues  into  a  concise  and  practical 


training  manual;  and  its  proposed  plan 
to  present  the  training  products  to  as 
wide  a  national  audience  as  possible. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  following 
weighted  criteria. 

•  Statement  of  the  problem  to  be 
addressed  by  the  project.  (5  points) 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successRil 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1.  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  particularly  in 
relation  to  identified  project  products. 
(15  points) 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  in 
providing  victim  assistance  and  contacts 
with  mental  health  organizations 
capable  of  disseminating  project 
products  throughout  the  country.  (25 
points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
provide  support  over  no  longer  than  a 
12  month  period. 

Award  amount:  OVC  will  make  up  to 
$60,000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Duane  Ragan,  Special  Projects 
Division,  OVC  at  (202)  514-6444. 

Field-Initiated.  Topic-Specific  Training 
and  Technical  Assistance 

$100,000 

Purpose:  The  purpose  of  this  program 
is  to  provide  funding  support  for  up  to 
two  projects  at  $50,000  each  that  will 
improve  the  quality  of  services  to  crime 
victims.  The  awarded  funding  will  be 
used  to  support  the  development  of 
training  materials  and  the  provision  of 
training  on  a  variety  of  specific  topics 
relating  to  crime  victims  and  of  concern 
to  victim  service  providers,  law 
enforcement,  mental  health 
practitioners,  the  clergy,  and  others  who 
play  a  critical  role  in  responding  to 
victims. 


Background:  Violent  crime  and  the 
knowledge  that  any  person,  without 
provocation  or  warning  can  become  a 
victim  of  crime,  has  increased  the  need 
for  competent  personnel  to  assist  crime 
victims  in  the  aftermath  of  a  crime.  A 
fundamental  component  to  providing 
high-quality  services  to  crime  victims  is 
trained,  competent  direct  service 
providers. 

To  expand  the  cadre  of  skilled 
professionals  and  volunteers  providing 
high  quality  services,  each  year  OVC 
funds  training  for  direct  service 
providers.  With  this  program,  OVC  is 
again  soliciting  proposals  for  developing 
and  conducting  training  and  technical 
assistance.  However,  the  focus  of  this 
program  is  the  provision  of  training  on 
specific  topics  relating  to  crime  victims. 
OVC  expects  that  such  a  training  format 
will  serve  as  an  opportunity  to  address 
timely,  relevant  issues  relating  to  crime 
victims  and  appropriate  for 
concentrated  examination,  discussion, 
and  instruction.  Examples  of  specific 
topics  may  include,  but  are  not  limited 
to,  how  to  provide  effective  services  for 
survivors  of  homicide  victims,  victims 
of  gang  violence,  elderly  abuse  victims, 
adults  molested  as  children,  drunk 
driving  crash  victims,  spouse  abuse, 
child  abuse,  etc.  Previous  years  topic- 
specific  solicitations  have  yielded  grant 
awards  for  training  and  technical 
assistance  in  the  areas  of  drug-related 
crimes,  bias  crimes,  and  elder  abuse. 

There  are  many  new  and  innovative 
approaches  to  assisting  victims  in  the 
aftermath  of  a  crime.  OVC  is  soliciting 
applications  which  will  improve  the 
quality  of  victim  services.  Targeted 
personnel  to  be  trained  include,  but  are 
not  limited  to,  victim  service  providers, 
mental  health  practitioners,  judges, 
prosecutors,  clergy,  law  enforcement, 
etc.  Since  the  amount  of  money 
available  for  such  training  is  limited  and 
the  on-going  need  for  training  is 
extensive,  preference  will  be  given  to 
proposals  which  utilize  or  build  upon 
existing  training  curriculums  focused  on 
the  specific  topic  or  audience. 

Goal: 

•  To  develop-end  offer  topic-specific 
training  to  direct  victims  service 
providers,  mental  health  practitioners, 
judges,  prosecutors,  clergy  and  others  so 
that  services  to  victims  of  crime  will  be 
improved. 

Objectives: 

•  To  assess  existing  research  and 
training  programs  on  the  topic. 

•  To  develop  a  training  curriculum. 

•  To  develop  a  training  and  technical 
assistance  package  for  presentation. 

•  To  provide  training  and  technical 
assistance. 
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Progmm  strategy:  Specific  products 
will  be  produced  at  each  stage  of  each 
funded  project. 

Stage  I — Assessment 

As  part  of  the  assessment,  the  selected 
applicant's  first  quarterly  report  will 
describe  efforts  to  ensure  that  the 
topical  materials  to  be  presented  are  up- 
to-date,  comprehensive,  and  adoquate  in 
scope. 

5ta^  n— Curriculum  Development 

As  a  result  of  work  undertaken  during 
the  training  curriculum  development 
stage,  a  training  curriculum  will  be 
developed  based  on  material  collected 
and  reviewed  during  stage  one. 

Stage  in— Development  of  Training  and 
Technical  Assistance  Package 

The  training  and  technical  assistance 
package  for  presentation  will  include,  at 
a  minimum: 

•  Identification  of  training  and 
technical  assistance  personnel. 

•  The  development  of  a  training 
agenda. 

•  The  development  of  a  draft  and 
final  training  manual.  Comprehensive 
training  manuals  that  detail  the  project's 
design  and  operation  must  be  developed 
to  encourage  and  facilitate  replication  of 
the  training  event. 

•  The  development  of  a  report 
summarizing  the  project,  capable  of 
nationwide  distribution  in  the  form  of 
an  OVC  Bulletin. 

Stage  IV — Provision  of  Training  and 
Technical  Assistance 

Finally,  during  the  training  and 
technical  assistance  provision  stage,  the 
applicant  will  be  expected  to  explain 
the  methods  and  approaches  to  be 
employed  to  implement  this  stage. 
Products  to  be  completed  will  include, 
at  a  minimum: 

•  A  training  event(s): 

•  An  evaluation  of  the  training;  and 

•  A  final  report. 

Eligibility  requirements:  Applications 
are  invited  from  public  and  private 
agencies  and  organizations  having  an  in 
depth  knowledge  and  expertise  in  the 
subject  of  their  application.  Applicants 
must  demonstrate  that  they  have  ample 
expertise  and/or  prior  experience  in  the 
design  and  conduct  of  a  project  of  a 
nature  similar  to  that  for  which  they  are 
applying. 

Selection  criteria:  In  determining 
which  applications  to  fund.  OVC  will 
consider  the  following: 

A.  The  topic  to  be  addressed  by  the 
project  is  clearly  stated.  Applicants 
should  include  a  background  section 
demonstrating  a  clear  understanding  of 
the  state-of-the-art  regarding  the  topic 


and  a  statement  justifying  the  need  of 
victim  service  providers  and  other 
professionals  for  the  proposed  training. 
(15  points) 

B.  Goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

C.  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  (20  points) 

D.  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  This  criterion  includes: 
adequacy  and  appropriateness  of  the 
project  management  structure  and  the 
feasibility  of  ihe  time  task-plan;  and,  the 
qualifications  of  staff  identified  to 
manage  the  project,  and  develop  and 
deliver  training  in  the  proposed  topical 
area  to  be  addressed  by  the  grant 
project,  including  the  clarity  and 
appropriateness  of  position 
descriptions,  required  qualifications  and 
selection  criteria  relative  to  the  specific 
functions  set  out  in  the  implementation 
plan.  (20  points) 

E.  Organi7ational  capability  is 
demonstrated  at  a  level  sufficient  to 
successfully  support  the  project.  This 
criterion  includes  the  extent  and  quality 
of  organizational  experience  in  the 
development,  delivery,  and 
coordination  of  programs  of  a  similar 
nature.  (15  points) 

F.  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  to  be  undertaken.  This 
criterion  includes  completeness  and 
appropriateness  of  the  proposed  costs  in 
relation  to  the  proposed  strategy  and 
tasks  to  be  accomplished.  The  u.se  of 
materials  already  proven  to  be  effective 
and  their  contribution  to  cost 
containment  will  be  considered.  (20 
points) 

A  were/  period:  The  award  period  will 
provide  support  over  a  12  month  period. 

Amount  of  award:  OVC  will  maJce  up 
to  $100,000  available  for  this  program 
effort.  Grants  up  to  $50,000  each  will  be 
awarded  for  individual  projects. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  fhim  the 
date  of  this  published  announcement. 

Contact:  For  further  information 
contact  Jo  Morrow,  Special  Projects 
Division.  OVC  at  (202)  514-6444. 

rv.  Solicitations  for  FY  1995 

Children 's  Justice  Act  Discretionary 
Grant  Program  for  Native  Americans 

$698,771 

The  Victims  of  Crime  Act  (VOCA) 
authorizes  the  award  of  grants  for  the 
purpose  of  assisting  Indian  tribes  in 
developing,  establishing,  and  operating 
programs  designed  to  improve  the 


handling,  investigation,  and  prosecution 
of  child  abuse  cases,  particularly  child 
sexual  abuse  cases  (42  U.S.C.  10601 
{gj(l)).  This  funding  will  support  the 
continuation  of  successful  projects 
awarded  under  the  CJA  program  in  FY 
1994.  Only  the  current,  active  CJA 
grantees  need  apply.  These  funds  will 
be  awarded  early  in  FY  1995.  Current 
grantees  may  contact  Cathy  Sanders, 
Federal  Crime  Victims  Division,  (202) 
514-6445. 

Investigation  and  Handling  of  Child 
Sexual  Abuse  Cases 

$30,000 

The  goal  of  this  project  is  to  provide 
support  for  specialized  training  for 
Federal  criminal  justice  professionals  at 
the  National  Symposium  on  Child 
Sexual  Abuse.  The  grant  will  be 
awarded  in  early  FY  1995  and  the 
training  will  be  offered  in  the  Spring  of 
1995  at  the  Eleventh  Naticnal 
Symposium.  A  Federal  Training  Day 
preceding  the  symposium  and  a 
separate  Federal  training  curriculum  to 
address  issues  uniqut-ly  experienced  by 
Federal  criminal  justice  professionals 
will  be  supported  with  this  funding  (42 
U.S.C.  10603(c)(1)(B)).  Funds  will  cover 
registration  fees  for  the  Federal  criminal 
justice  personnel  selected  to  attend  the 
training  symposium.  Teams  of  Federal 
prosecutors,  DOJ  Victim-Witness 
Coordinators,  criminal  investigators, 
and  other  members  of  Federal  District 
multidisciplinary  teams  will  attend.  The 
training  will  promote  a  comprehensive 
multi-disciplinary  approach  among 
these  professionals. 

This  program  will  be  implemented  by 
the  National  Children's  Advocacy 
Center  of  Huntsville.  Alabama,  the 
sponsor  of  the  National  Symposium  on 
Child  Sexual  Abuse.  No  other 
applications  will  be  solicited  in  FY  94. 

Twelve  Years  Later  Symposium 

$20,000 

OVC  will  use  $20,000  in  training  and 
technical  assistance  dollars  to  host  a 
symposium  to  present  findings  and  offer 
technical  assistance  to  victim  service 
providers  on  the  implementation  of  the 
68  recommendations  found  in  the 
President's  Task  Force  on  Victims  of 
Crime.  OVC  plans  to  contract  for  the 
services  of  experts  in  the  field  to  author 
articles  assessing  the  implementation  of 
victims  rights  and  services  and 
forwarding  recommendations  to  further 
improve  the  plight  of  crime  victims. 
Potential  article  authors  include 
medical  professionals,  judges, 
psychologists,  law  enforcement  officers, 
and  other  representatives  from  the  many 
professions  who  interface  with  victims 


of  crime.  The  consultantyauthors*  article 
would  reflect  their  perceptions  based  on 
extensive  expertise  in  the  victims'  field. 
OVC  Vkrill  review  their  work  and  arrange 
for  a  formal  release  of  the  publication 
via  a  symposium  hosted  by  the  Attorney 
General.  This  project  would  serve  to 
stimulate  the  effective  provision  of 
victim  services  throughout  the  country. 
This  project  will  be  managed  in-house. 
therefore,  no  applications  are  being 
solicited. 

For  further  information  regarding 
participation  as  either  an  author  of  an 
article  for  the  ref>ort  or  attendance  at  the 
symposium,  please  contact:  Melanio 
Smith,  Spyecial  Projects  Division,  (202) 
514-6444. 

Resources  for  National  Crime  Victims' 
nights  Week  J 995 

$20,000 

Purpose:  The  purpose  of  this  project 
is  to  draw  national  attention  to  National 
Crime  Victims  Rights  Week.  1995, 
through  the  development  and 
dissemination  of  materials  in  the  form 
of  a  kit  and  in  the  development  of 
appropriate  public  relations  strategies. 

Background:  Compared  to  prior  years. 
OVC  is  allocating  additional  OVC 
resources  for  the  purpose  of  assisting  in 
the  publication  of  a  National  Crime 
Victims  Rights  Week  kit.  OVC  hopes 
that  funding  and  a  comf)etitive  award 
process  will  generate  innovative  ideas 
for  commemorating  this  important 
annual  event.  National  Crime  Victims 
Rights  Week  heightens  public  awareness 
on  the  plight  of  innocent  victims  of 
crime.  We  hope  that  the  kit  produced 
under  this  project  will  effectively  assist 
victim  service  providers  in  igniting 
public  advocacy  efforts  for  victim  rights. 
The  product  will  be  subject  to  OVC 
approval  and  will  be  distributed  to  at 
least  5.000  organizations,  including 
OVC  victim  assistance  subgrantees,  state 
victim  compensation  programs  and 
others  throughout  the  United  States. 

Goal: 

•  This  project  is  proposed  to  solicit 
creative,  innovative  ideas  for 
commemorating  National  Crime 
Victims'  Rights  Week.  1995  and 
heightening  public  awareness  of  victim 
issues  nationwide. 

Objectives: 

•  "To  address  the  goal  of  this  project 
through  the  development  and 
dissemination  of  a  Crime  Victims  Rights 
Week  kit. 

•  To  disseminate  the  project  product 
nationwide  and  in  a  timely  manner. 

Program  strategy:  Though 
appropriations  will  be  solicited  and 
received  in  1994,  an  award  will  not  be 
made  until  early  Fiscal  Year  1995. 
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Project  applications  should  include 
ideas  for  effectively  and  creatively 
conducting  outreach  to  the  public  in  all 
areas  of  the  country.  Project 
apphcations  may  also  include  strategies 
for  obtaining  public  service 
announcement  scripts;  suggestions  for 
observance  of  the  Week  at  the  state, 
local  and  Federal  levels;  detailed 
suggested  logistics  for  carrying  out  an 
observance  on  a  community-wide  basis; 
ideas  on  the  development  of  a 
commemorative  poster;  implementation 
of  a  product  distribution  plan.  etc. 
Drafts  will  be  accepted  in  a  form  of  the 
applicant's  choosing:  a  concept  paper; 
an  annotated  table  of  contents;  outline 
for  the  resource  book;  art  work  or 
sketches  to  be  included  in  the 
guidebook,  and/or  cover  design:  or  a 
rough  draft  of  the  contents  to  show 
wTiting  ability,  style  and  format. 

Eligibility  requirements:  Knowledge  of 
victim  issues  and  previous  work  in 
generating  public  awareness  with 
respect  to  National  Crime  Victims 
Rights  Week. 

Selection  criteria:  All  applicants  will 
be  evaluated  and  rated  based  on  the 
extent  to  which  they  meet  the  following 
weighted  criteria.  In  general,  all 
applications  received  will  be  reviewed 
in  terms  of  their  responsiveness  to  the 
minimum  program  application 
requirements  as  well  as  the  stated 
program  goals  and  objectives. 
Applications  will  be  evaluated  by  a  peer 
review  panel  according  to  the  OVC 
Competition  and  Peer  Review  Guidance. 
The  selection  criteria  and  their  point 
values  are  as  follows: 

•  Statement  of  the  problem  to  be 
addressed  by  the  project.  (5  points) 

•  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined.  (10 
points) 

•  The  project  design  or  strategy  is 
sound  and  contains  program  elements 
directly  linked  to  the  achievement  of 
project  objectives.  (20  points) 

•  The  project  management  structure 
is  adequate  to  the  successful 
implementation  of  the  project.  (Total  25 
points).  This  criterion  includes: 

1 .  Adequacy  of  the  project 
management  structure  and  feasibility  of 
the  time  task  plan,  particularly  in 
relation  to  identified  project  products 
(15  points). 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program. 
(10  points) 

•  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully. 
Previous  experience  and  history  in 
providing  victim  assistance  and  in 
commemorating  National  Crime  Victims 
Rights  week  through  the  publication  of 


materials  will  be  taken  into  account 
during  the  selection  process.  (25  points) 

•  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  for  the 
activities  to  be  undertaken.  (15  points) 

Award  period:  The  award  will 
provide  support  over  no  longer  than  a 
12  month  period. 

Award  amount:  OVC  will  make  up  to 
$20,000  available  for  this  project. 

Due  date:  Applications  must  be 
received  no  later  than  60  days  from  the 
date  of  this  published  Announcement. 

Contact:  For  further  information 
contact  Jo  Morrow,  Special  Projects 
Division,  OVC  at  (202)  514-6444. 

Solicitation  of  Concept  Papers  for  FY    ' 
1995 

OVC  is  soliciting  concept  papers  (5- 
10  pages)  for  innovative  training  and 
technical  assistance  programs  that  may 
be  considered  for  funding  in  FY  1995. 
The  purpose  of  this  effort  is  to  identify 
innovative  ideas  to  improve  the 
response  to  the  nation's  crime  victims 
through  the  provision  of  training  and 
technical  assistance.  Often,  successful 
virtim  assistance  approaches  are 
fashioned  to  address  a  unique  need  in 
a  particular  community.  OVC  is  seeking 
input  from  the  victim  assistance  field  by 
soliciting  innovative  ideas  that  describe 
now  ways  of  meeting  the  needs  of  crime 
victims. 

Concept  pap>ors  may  focus  on  the 
needs  of  a  specific  group  of  crime 
victims,  such  as  victims  of  workplace 
violenc-e,  may  focus  on  improving  the 
qualify  of  services,  or  may  focus  on  a 
new  concept  or  design  for  providing 
services  (e.g.,  child  advocacy  centers). 
Such  concept  papers  will  permit  OVC  to 
identify  program  areas  of  primary 
interest  to  the  field,  to  determine 
program  funding  priorities,  to  identify 
emerging  issues,  and  to  explore 
innovative  ideas  that  address  crime 
victims  needs. 

Concept  papers  will  be  reviewed  as 
part  of  OVC's  FY  1995  program 
planning  process.  The  papers  should 
support  the  development  of  training 
materials  and  the  delivery  of  training  on 
specific  topics  relating  to  crime  victims. 
Topics  discussed  in  the  concept  papers 
also  should  address  the  needs  of  victim 
service  providers,  law  enforcement, 
mental  health  practitioners,  the  clergy, 
or  others  who  play  a  critical  role  in 
responding  to  victims  of  crime. 

A  brief  program  narrative  should  be 
included  to  describe  the  need  for  any 
project  described  in  a  concept  pa{>er.  the 
process  by  which  the  project  would  be 
undertaken,  the  method  of  determining 
the  effects  and  quality  of  the  project, 
and  the  possible  products  arising  from 
the  project. 
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The  submission  of  a  concept  paper 
does  not  in  any  way  constitute  a 
commitment  by  OVC  to  award  a  grant  to 
support  any  program  proposed  in  the 
concept  paper. 

Concept  papers  should  be  submitted 
to  David  Osborne,  OVC.  (202)  307-5947 
for  consideration.  The  concept  papers 
will  be  reviewed  in  conjunction  with 
Administration  priorities,  OVC 
legislative  mandates,  and  staff  input 
during  the  development  of  OVC's  FY 
1995  discretionary  program  planning 
priorities.  Invitations  to  submit 
applications  for  funding  on  a 
competitive  basis  will  be  announced  in 
OVC's  FY  1995  program  plan.  A  specific 
invitation  by  OVC  to  submit  a  grant 
application  as  a  result  of  the  concept 
paper  review  process  will  not  in  any 
way  constitute  a  commitment  by  OVC  to 
award  a  grant  to  support  that  proposed 
project. 

IV.  Eligibility  Requirement 

In  addition  to  special  eligibility 
requirements  listed  within  the 
individual  program  descriptions  above, 
the  following  will  apply.  Applications 
are  invited  from  public  and  private 
agencies  and  organizations. 
Applications  will  be  accepted  from  for- 
profit  agencies  as  long  as  they  agree  to 
waive  any  profit  and  accept  only  actual 
allowable  costs.  Applicants  must 
demonstrate  that  they  have  ample 
expertise  and/or  prior  experience  in  the 
design  and  conduct  of  projects  of  a 
nature  similar  to  that  for  which  they  are 
applying. 

Applicants  must  also  demonstrate 
that  they  have  the  management 
capability,  fiscal  integrity,  and  financial 
responsibility,  including  but  not  limited 
to  an  acceptable  accounting  system  and 
internal  controls,  and  compliance  with 
grant  fiscal  requirements.  Applicants 
who  fail  to  demonstrate  that  they  have 
the  capability  to  manage  the  program 
will  be  ineligible  for  funding 
consideration. 

V.  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative.  All 
applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  (Section  V,  Application 
Requirements)  in  Part  IV,  Program 
Narrative  of  the  application  (SF-424). 
The  program  narrative  of  the  application 
should  not  exceed  35  double-spaced 
pages  in  length. 

In  accordance  with  Executive  Order 
No.  12549,  28  CFR  67.510,  applications 
must  also  provide  Certifications 
Regarding  Lobbying,  Debarment. 


Suspension,  and  other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements  (OJP  Form  4061/6),  which 
will  be  supplied  with  the  application 
package,  and  must  be  submitted  with 
the  application. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000. 

The  following  information  must  be 
included  in  the  application  (SF-424) 
Part  IV  Program  Narrative: 

A.  Organizational  Capability- 
Applicants  must  demonstrate  that  they 
are  eligible  to  compete  for  this  grant  on 
the  basis  of  the  eligibility  criteria 
established  in  Section  IV  of  this 
solicitati  :'n.  Applicants  must  concisely 
describe  their  organizational  experience 
with  respect  to  the  eligibility  criteria 
specified  in  each  program  description 
listed  above.  Applicants  must 
demonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative.  Applicants  are  invited 
to  append  examples  of  prior  work 
products  of  a  similar  nature  to  their 
application. 

Applicants  must  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this  agreement  are 
disbursed  and  accounted  for  properly. 
Applicants  who  have  not  previously 
received  Federal  funds  will  be  asked  to 
submit  a  copy  of  the  Office  of  Justice 
Programs  Accounting  System  and 
Financial  Capability  Questionnaire  (OJP 
Form  7120/1).  Copies  of  the  form  will  be 
provided  in  the  application  kit  and  must 
be  prepared  and  submitted  along  with 
the  application.  Other  applicants  may 
be  requested  to  submit  this  form.  The 
CPA  certification  (Section  H)  is  required 
only  of  those  applicants  who  have  not 
previously  received  Federal  funding. 

B.  Program  Goals  and  Objectives.  A 
brief  statement  of  the  applicant's 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  application  should  also 
include  a  problem  statement  and  a 
discussion  of  the  potential  contribution 
of  this  program  to  the  field. 

C.  Program  Strategy.  Applicants 
should  describe  the  proposed  approach 
for  achieving  the  goals  and  objectives  of 
each  program.  A  detailed  discussion  of 
how  the  activities  and  products  of  each 
program  would  be  accomplished  should 
be  included. 

D.  Program  Implementation  Plan. 
Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program,  describe 


how  they  will  allocate  available 
resources  to  implement  the  project,  and 
also  describe  how  the  program  will  be 
managed. 

The  plan  must  also  include  an 
organizational  chart  depicting  the  roles 
and  describing  the  responsibilities  of 
key  organizational  and  functional 
components  and  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  major  stages  of  the 
project.  Applicants  must  present 
detailed  position  descriptions, 
qualifications,  and  selection  criteria  for 
each  position.  This  documentation  and 
individual  resumes  may  be  submitted  as 
appendices  to  the  applications. 

E.  Time-Task  Plan.  Applicants  must 
develop  a  time-task  plan  for  the 
duration  of  the  project  periods,  clearly 
identifying  major  milestones  and 
products.  "This  must  include  designation 
of  organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
activities  and  products.  Applicants 
should  also  indicate  the  anticipated  cost 
schedule  per  month  for  the  entire 
project  period. 

F.  Products.  Applicants  must 
concisely  describe  the  interim  and  final 
products  of  each  stage  of  the  program. 

G.  Program  Budget.  Budgets  must  be 
accompanied  by  a  detailed  justification 
for  all  costs,  including  the  basis  for 
computation  of  these  costs. 
Applications  containing  contract(s) 
must  include  detailed  budgets  for  each 
organization's  expenses. 

H.  Evaluation.  Each  grant  recipient 
will  be  required  to  submit  formal 
findings  from  an  assessment  or 
evaluation,  within  60  days  of  the 
completion  of  each  year's  activities  and 
within  90  days  of  project  completion. 
Each  application  must  provide  a  plan 
for  assessing  or  evaluating  the  project. 

VI.  Procedures  for  Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  established  weighed  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  minimum 
program  application  requirements  set 
forth  in  Section  IV.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OVC  Competition  and 
Peer  Review  Guidance. 

Applications  submitted  in  response  to 
the  competitive  announcements  will  be 
evaluated  by  a  peer  review  panel.  The 
results  of  the  peer  review  will  be  a 
relative  aggregate  ranking  of 
applications  in  the  form  of  "Summary  of 
Ratings."  These  will  ordinarily  be  based 
on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review 
recommendations,  in  conjunction  with 


the  results  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assist  OVC  in  considerin;.',  competing 
applications  and  in  st:lection  of  the 
application  for  funding.  The  final  award 
d(H.isk)n  will  he  made  hy  the  OVC 
Direclor. 

VII.  Submission  Rwjuiremenls 

Al!  or.piioants  responding  to  this 
st  !ic  itytion  cse  suhj.-'^t  to  the  following 
rf.i\'>cments: 

1 .  Upon  request  ?o  OVC,  the  nee fssary 
fonns  for  appiication  wiil  b«»  provided, 
aJon-'  with  rVpTrt-ji(  nt  of  fustice 
ccnification  irforn-.^'ion. 

2.  Apniicanls  mist  suhr/iit  the 
or!.;in:!l  sipnal  ppplicalion  (Standard 
Form  1?A)  and  two  copii  s  to  OVC. 
Applii.TirUssli'-.uid  F'lso  include 
Cfit:nr.,j!!;:;>.;i  Rr-tj  Ki-ciin^  Lol  b\  ipg; 
Debai!V>t:n»:  Su'=p<.i.:.;..;  i  and  other 
Rosporisibih'y  Matters;  and  Drii:^  Fn<e 
Vvori'.phji.o  Requirements  fFcrm  4081/6). 
in  orriorto  ii*'tn  the  n-iriri-'T.t-iitc  of  the 
DnrvFrtHJ  Wnrkplu  'j  A.  f  of  IMfiR  (Pub. 
L.  I'jn-fjG.n,  tit'9  V.  sjh^tle  D)  nnd  the 
r'is;:lo!-.u:-.?  c? Lobl  ■.ing  Activities  Form. 
(SF  LLL)  in  erccrdanc  wiih  31  U.S.C. 
13,^-2. 

3  All  anpIiu->tions  must  he  nreivoi 
by  mail  cr  hani  de-Ii>,  ered  to  OVC  by  5 
p.m.  F.S.T.  by  the  eslahlished  deadline. 
Thoso  applif  alions  .'-.ent  by  mail  should 
be  addressed  to:  Office  for  Virtims  of 
Cri/ne,  U.S.  Dt'partrr.t'nt  of  Justice,  633 
Iridi.-ir.a  Avt;nue.  NW.,  Wdshin(,'ton.  DC 
20.531.  Hand  delivered  apphcntions 
m.u.^t  be  taken  to  OVC.  633  Indiana 
Avenue.  N^W.,  room  1352.  Washington. 
EXZ  lx;tA-een  tha  hours  of  8  a.m.  and  5 
p.m.  except  Saturdays,  Sundays  or 
Federal  hohdays. 

OVC  vvili  n'ltiiy  applicants  in  writing 
of  the  receipt  of  their  epplication. 
Subsequently,  applicants  will  be 
notified  by  letters  as  to  the  decision 
made  regarding  wh  nher  or  not  their 
submission  will  be  recommended  for 
funding.  Applications  will  be  reviewed 
as  Fesr  Review  Panels  can  be  convened. 
Every  effort  will  bo  made  to  review 
applications  in  a  timely  manner. 

Xlll.  Civil  Rights  Compliance 

A.  All  recipients  of  OVC  assistance, 
including  and  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Victims  of  Crime 
Act  of  1S84,  as  amended,  42  U.S.C. 
10604  (e);  title  VI  of  the  Civil  Rights  Act 
of  1964,  as  amended,  42  U.S.C.  2000d, 
et  seq.;  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended;  subtitle  A, 
title  n  of  the  Americans  with 
Disabilities  Act  (ADA  of  1990),  42 
U.S.Q  12101.  et  seq.;  title  IX  of  the 
Education  Amendments  of  1972.  as 
amended,  20  U.S.C.  1681-1683;  the  Age 
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Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101,  et  ^aq.; 
Department  of  Justice  non- 
Discrimination  Regulations,  28  CFR  part 
42,  subparts  C.  D,  E,  and  G;  and 
Department  of  Justice  regulations  on 
disability  discrimination,  28  CFR  part 
35  and  part  39. 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
a.'.ency  makes  a  finding  of 
discrim.infition  after  a  due  process 
h<"arirp,  on  the  gni^nds  of  race,  color. 
relid.-^n,  nstion..!  origin,  sex,  or 
disril)iiity  apainst  a  recipient  of  funds, 
the  recipient  will  forward  a  copy  of  the 
fi!.Ji.".g  to  th'>  Office  for  Civii  Pvights, 
Oi'':  e  of  Ji.f-t.te  r."jjjr.jir.s. 
Carolyn  A.  Il'^htcwcr, 
Acting  Dirfvtor.  Offurfor  Victims  of  Crime. 
[FK  Doc.  i<i-P     <H  r.ird  4-7-95;  8:^5  a.Til 
EiLUNiS  COOE  «-'.i-;6-«> 


DEPART M.iNT  0.'=  LADOR 

Emp'oymcrt  Sland.irds 
Admiiiistrarion,  V;age  and  Hour 
Division 

Miriimum  Wajcs  for  Federal  and 
Fs^ora'.'y  Assi»<'.ed  ConsUuction; 
General  Wage  Dc*t<.vrrimation  Decisions 

Cknerul  v\,it;e  d>  Nrn;iniT''on  decisions 
of  the  Sw-.rf'ary  of  L^boraro  is.sued  in 
acLC."iance  w  iih  ai>,iiu  &Lie  law  and  are 
based  on  the  i.ifcr.ation  obtained  by 
the  Department  of  Ubor  from  its  study 
of  local  waj^e  cond;'.iors  and  d'lta  made 
available  from  o!hrr  stiurres.  They 
speci.'y  tlie  basic  hn';rly  wag<:>  ntes  and 
fringe  benefits  vvh^f  h  are  deTi-im'ned  to 
be  prevailing  Fir  the  described  classes  of 
laborers  and  mech.Hiiit  s  employed  on 
constructioii  pro;^;  ts  of  a  similar 
character  and  m  iho  lo';alities  specified 
therein. 

)  he  deterniinotion  in  these  decisions 
of  prevailing  rates  and  fringe  beru^fits 
have  been  made  in  accordance  with  29 
era  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  io  tiie  provisions  of 
the  Davis-Bacon  Ac  t  of  Mm  h  3.  1931, 
as  amended  (40  Stat.  1494,  as  amended, 
40  U.S.C.  27Cv^)  and  of  other  Federal 
statutes  referred  to  in  29  CI'K  part  1, 
Appendix,  as  well  as  si;ch  .additional 
statutes  as  may  from  time  to  time  be 
enacted  containiag  provisions  for  the 
pajTiient  of  wagc-s  determined  to  be 
prevailing  by  tlie  Secretary  of  Labor  in 
accordance  with  the  Davis-Uacon  Act. 
The  prevailing  .-ates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereor>prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  pre.<;cribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  cau».es  proc  edures  to  be 
i.T. practical  and  contrary  to  the  public 
intf're^t. 

Gen"ral  w  pge  determination 
dvciiions,  end  mcKi:.1rritions  r^nd 
s'jpersed.'as  Oet.i<,;<jr:s  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  cr  on  tj,e  d.ite  writt.  m  no'i.e 
is  rect'iv-<d  by  the  a  ;tnry,  v\.    r-.  ..t  is 
earlier.  These  dec  isions  are  t.i  i-e  used 
in  accordance  with  the  provisions  of  29 
CF.K  ports  1  a.-^.d  5.  A>  rr.rdinply.  the 
applicable  de;  ision.  together  with  any 
modihc.ation.=  ifsu'^d.  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  wiihin  tl,e 
geegra['hic  area  indicated  as  required  by 
an  applicable  Fed.'ra!  prev.iling  wage 
law  and  29  CFR  part  5.  The  wage  rates 
a-'.d  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Ofhce  (CPOl  docu.mcat  entitled 
"Crt-neral  Wage  Determinations  Issued 
Under  7  he  Davis-Oacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
confradors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  o'-ganization,  cr 
governmental  agc-ncy  having  an  interest 
in  the  rates  deto.-rr;ined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  inform, ition  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
WTiting  to  the  U.S.  Department  of  Labor. 
Employment  Standarcis  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  '"General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 
New  York 
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NY940062  (Apr.  8, 1994) 
Ny940063  (Apr.  8, 1994) 
NY940064  (Apr.  8. 1994) 
NY940065  (Apr.  8. 1994) 
NY940066  (Apr.  8. 1994) 
NY940067  (Apr.  8. 1994) 
NY940068  (Apr.  8. 1994) 
NY940069  (Apr.  8. 1994) 

Volume  IV 

Indiana 

IN940022  (Apr.  8, 1994) 
1N940023  (Apr.  8. 1994) 
IN940024  (Apr.  8, 1994) 
IN940O25  (Apr.  8. 1994) 
IN940026  (Apr.  8. 1994) 
IN940027  (Apr.  8, 1994) 
IN940028  (Apr.  8, 1994) 
1N940029  (Apr.  8. 1994) 
IN940030  (Apr.  8. 1994) 
IN940031  (Apr.  8. 1994) 
IN940032  (Apr.  8,  1994) 
IN940033  (Apr.  8, 1994) 
IN940034  (Apr.  8, 1994) 

Volume  V 

Louisiana 

LA940050(Apr.  8, 1994) 
Texas 

TX940111  (Apr.  8,  1994) 

Volume  VI 

North  Dakota 

ND940O27  (Apr.  8. 1994) 
ND940028  (Apr.  8. 1994) 
ND940029(Apr.  8.  1994) 
ND940030  (Apr.  8.  1994) 
ND940047  (Apr.  8.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Hsted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  II 
None 
Volume  III 

Florida 

F1.940045  (Feb.  11.199-1) 
I'ieorgia 

CA940050  (Feb.  11,1994) 

CA940053  (Feb.  11.1994) 

Volume  rv 

Illinois 

IL940018  (Feb.  11, 1994) 
Wisconsin 

WI940018  (Feb.  11.1994) 

WI940020  (Feb.  11.1994) 

Volume  V 

Kansas 

KS940006  (Feb.  11,  1994) 
KS940007  (Feb.  11.1994) 
KS940008  (Feb.  11.1994) 


ICS940009  (Feb. 

1994) 

KS940O12  (Feb. 

1994) 

KS940013  (Feb. 

1994) 

KS940015  (Feb. 

1994) 

KS940O16  (Feb. 

1994) 

KS940017  (Feb. 

1994) 

KS940018  (Feb. 

1994) 

KS940019  (Feb. 

1994) 

KS940020  (Feb. 

1994) 

KS940021  (Feb. 

1994) 

KS940O22  (Feb. 

1994) 

KS940023  (Feb. 

1994) 

KS940026  (Feb. 

1994) 

Nebraslca 

NE940001  (Feb. 

1994) 

NE94OO03  (Feb. 

1994) 

NE940009  (Feb. 

1994) 

Texas 

TX940011  (Feb.  11 

1994) 

TX940050  (Feb. 

11 

1994) 

TX940073  (Feb. 

11 

1994) 

p(940107  (Feb. 

11 

1994) 

Volume  V7 

Ca 

lifomia 

CA940001  (Feb. 

11 

,1994) 

CA94OO02  (Feb. 

11 

,1994) 

CA940OO4  (Feb 

11 

,1994) 

Oregon 

OR940004 (Feb 

11 

,  1994) 

Washington 

WA940010(Feb 

.1' 

1,1994) 

\VA940019  (Feb 

.  1 

I,  1994) 

VVA940026  (Feb 

.  11,1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3233. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  ail  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  1st  day  of 
April  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[PR  Doc.  94-8294  Filed  4-7-94;  8:45  am) 
BUXINQ  code  4S1»-27-M 


Employment  and  Training 
Administration 

Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 
ACUON:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  Ccire  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N4456,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
D*?partment  of  Labor,  Room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATIGN  CONTACT: 

Regarding  the  Attestation  Process 

Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  num.ber). 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 


law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S  C 
1101(a)(15)(H)(i)(a)>and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Part 
655  and  29  CFR  Part  504,  55  FR  50500 
(December  6.  1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  \vhich  have 
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submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 


Division  of  Foreign  Labor  Certifications  Approved 

[01/01/94  to  02/24/94] 


documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  14th  day  of 
the  March  1994. 

Robert  A.  Schaerfl, 

Director.  United  States  Employment  Senice. 

Attestations 


CEO-name/facillty  name/address 


Mr-^m"?  R^l",r°T>l^^H^!l'^y  !^^^'l^^''-  "^•'  ''^^  ^^  So^^erton  Avenue,  Somerton.  85350  602-627-8108 
Mr.  T,m  J.  Badgley,  Thunderb.rd  Health  Care  Qr.,  Sunnse  Healthcare  Corp..  Phoenix,  85040  6^-^il^21. 


Garden  Grove,  92643,  714-537-6160 


Mr.  Mary  A  Meyers,  AMI  Garden  Grove  Hospital'and  Medical  Ctr..  ^c,,^,,  o.uve  t,^^^  /i«-rv*/-^nKn 

Mr.  Russell  Stromberg,  Cent.nela  Hospital  M^,cal  Ct.,  555  East  HaTdy  Stree  Tr^'lew^'  9Q^^2?^^<C^o2^ 

Mr.  Douglas  Schuttz,  Ufa  Care  Center  of  San  GabneJ,  909  West  sfnta  Anrta  S  r^efSbS"  ll^6tiSi<^'^^ 

Mr.  Edv^ard  L.  Martmez,  Los  Angeles  County  &  U.  of  S.  Califom.a  Medical  Center  LoTArSSfg^JS^?^?^!?? 

Ms.  Ellen  L  Kuykandall  El  Dorado  Convalescent  Hospital,  3280  Washington  Street  PlaSe  9^7' 91  SiS^a   • 

M  •  SI  R^p'-  ^«^"«:«^ V^f^^onal  Hospital,  2500  Alhambra  Avenue.  Martinez,  9455?51  £37Sll 30  - 

K  ■  ?.np  Hornr^  °^i.°"t*^  l""^  ^^'"^  ^^®'  ^^^^2  Hubbard  Street.  Sylmar,  9  342,  8  a^-S^9        

Mr.  June  Hernandez,  Apache  Junction  Health  Ctr.,  Foot  Hill  Care  Center  Torrance  90502  602-98Wl7nn 

MfKJ^'?''"r'^'^"^^"L'  ^°"^^-  ^°^^''  3020  E.  15th  Sfrelt,  OaSw^'s^cJgS^e's   

M  ■  Chri^D^rl!-'^'  n^l""^  S"^  "?^^''  ^°^°  ^^"'"^  ^^'^  E^'-  LOS  Angeles.  9bo67,  3i5-2^T!^igo      

K  •  S^h«i^^'.    ?^°'^.^n'^'^'  ^^"'^''  ■'^'*^  '''°^^  A^«""e,  Modesta  95350,  209^578-1211  

Mr.  Michael  Kerr,  Lakewood  Regional  Medical  Ctr..  3700  E.  South  Street  Lakewood  9071?  'i^nU'^ro^^ 

Mr.  Richard  Matros.  Care  West  Park  Central,  Care  EnlerpnsS^lest  SnS;  S^  ^l^wliSl  

Mr.  RK^hard  Matros,  Care  West  Anza,  Care  Enterpnses  West,  El  Caji)n,  92020  714-^4-4^43^     

Mr'  r>2^'h  ^/l°^-  9^'^  )^^^'  °^^*^'^-  ^^^  Enterprises  West,  Huntington  Beach.  92648  714::544^'3 

M  ■  R^hS  Kf  °''  ?''  ^"*  Washington  Manor,  Care  Enterpnses  W^st,  San  Leandra.  9457V7i^44^-3 

m;:  S.^!:^:^  ^T.I-  ^t?.  r^.tt\  ^aa^!^^-^^  ^^^^I-^  west,  Bumngame,  94010,  714-54^-4443   '^' 


•544-4443 


Richard  Matros,  Care  West  Huntington.  vJleyrCareEnTer^ses  We  t^^^^^^^^ 
Mr  Douglas  Shepherd,  Nabonal  Rehabilitation  Hospital.  Washington,  20010  202T7-TS0 
Mc  M        J^  •.^'°'''*^®"*^  Hosprtal.  1150  Varnum  Street,  NE..  Washington,  20017  202-269^7000 

^l  ?,.^I  n  ^^"Sf"^- Washington  Hospital  Center.  110  Irving  Street,  NW.,  Washingt^,  20010  202^^-7i60 
K^rSpv  K^  r';'^T^K,  "rl^  ^^'^'  "^-  '^'°  C^°^'«^  Street,  Blountstown.  ^424  904-67t-5S  " 

M  ■  P^^  K- Graver,  Sr    Norths.de  Hospital.  Galencare  Inc..  St.  Petersburg.  33709,  813-52^5073       

M     M^     «=    Rosasco  Jr.,  Mercy  Hospital,  3663  South  Miami  Avenue,  Miami,  33133,  305-285-2100 


2361. 


Casper.  Greynolds  Park  Manor,  Inc..  17400  West  Dixie  Highway,  North  Miami  Beach,  "331 'eo', 

Mc  ^oltfnlT?'  ^b  Pf'«;^^"^9  General  Hospital.  6500  38th  Avenue  North,  St.  Petersburg,  33710,  813-384-141 
Ms.  Josefma  B^Lardizabal,  Gem  Care  Center.  550  9th  Street.  Miami  Beach,  33139,  305-M1-3321  '''■^^*^'^' 

ii'  n  I  J^»,      '     """^  S'"^'  '^e^'*^'  ^^-  '^^OO  Alton  Road,  Miami  Beach,  33140  305-674-2406     

Mr.  Ralph  Aleman.  Cedars  Medical  Center.  1400  NW.  12th  Avenue,  Miami.  33136.  305-325^991  

Mo  Dl°Jrf  *  ^°^f;  '^'^'^'  C^"<^^e"*s  Hospital.  6125  SW.  31  st  Street.  Miami.  33155,  305-666-65ii 

Mfnfn  m'^h^Tv^'^'^"  ^°""^  '^^'^^"^  "°5P*^^'-  ^^  E^»  l^anon  Street.  Madison,  32350,  904-97il227T 
Mr.  Dan  MaMock.  Taylor  Regional  Hospital,  Macon  Highway.  Hawkinsville,  31 036,  912-783-0200        '"^'''^' ' 

Mr'  r?~  2'  K      •  ^*^^!^°°?^^.  ^l^^*"  C^^e-  3700  Cascade  Palmetto  Rd..  Atlanta,  30331.  404-964^"950 

Mr.  Gary  K.  Kajiwara.  Kuakini  Health  System.  347  N.  Kuakini  Street,  Honolulu,  9681 7.  808-547-91 48  

Mr.  Jack  Schnell,  Clark  Manor  Convalescent  Ctr..  7433  N.  Clark  Street.  Chicago,  60626,  312-338-8778 

Mc  uul?!^  «■  ^"^*5'"-  Carrington  Care  Center.  Ltd..  759  Kane  Street.  South  Elgin.  60177,  70*^97-3310 

K?iE  ,^J'^Y*^IT?°^  "^^'^^  ^^'^  ^^■'  6^25  S.  Kenwood  Avenue,  Chicago,  60637  312-752^  


506-944- 


Martin  J.  Bukacek  St.  Joseph  Home  of  Chrcago,  I,  2650  N.  RkJgeway  Avenue,  Chicago  '60647  312-2351^8600 
Ms.  Dolores  C.  Schroder.Lake  Shore  Nursing  Centre,  7200  N.  Shendan  Rd.,  ChK:k9o,^i6^2-97i-72M^ 


Mr.  Marvin  l^rmelstein.  Parklane  Nursing  Centre.  9125  South  Pulaski.  Evergreen  Park.  60642  70ft-425-3400 

Mr.  Michael  Elkes.  Lakeview  Nursing  and  Geriatrk:  Centre.  Inc..  Chicago,  60614  312-348^M)55  ^^  

MS.  Joann  Birdzell,  SL  Elizabeth's  Hospital.  1431  N.  Claremont  Avenue.  Chicago,  60622  312-633^'9i7 

f '^^^T?^^'  Co"""*^  Pa^  'nc-  901  South  Austin  Boulevard.  Chicago,  60644  312-287-5959 

Fred  Oskin  Northwest  Home  for  the  Aged.  6300  N.  California,  Chicago,  60659,  31 2-973-1 900      

Stephen  Wemstein.  Doctors  Hospital  of  Hyde  Park,  5800  South  Stony  Island  Ave..  Ch«:ago.  60&37"3\2^^eA3^^' 


Mr 
Mr 
Mr. 


State 


AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

DC 

DC 

DC 

DC 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

HI 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 


Approval 
date 


01/19/94 
01/24/94 
01/05/94 
01/05«4 
01/10/94 
01/12/94 
01/12/94 
01/13/94 
01/14/94 
01/21/94 
01/26,'94 
01/27/94 
02/01/94 
02/01/94 
02/16/94 
02/16/94 
02/16/94 
02/16/94 
02/16/94 
02/16/94 
01/05/94 
01/05/94 
01/05/94 
02/01/94 
01/05/94 
01/24/94 
01/31/94 
01/31/94 

02/01/94 
02/09/94 
02/09/94 
02/16/94 
02/16/94 
02/17/94 
01/12/94 
01/25/94 
02/01/94 
01/05/94 
01/05/94 
01/05/94 
01/05/94 
0l/06«4 
01/31/94 
02/01/94 
02/02/94 
02/03/94 
02/07/94 
02AD9/94 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations— <^ontinued 

101/01/94  to  02/24/94) 


CEO-nane/faciWy  name/address 


State 

Approval 
date 

IL 

02/14/94 

IL 

02/16/94 

LA 

01/14/94 

MD 

02/14/94 

ME 

02J0M94 

Ml 

01/13/94 

Ml 

01/26/94 

Ml 

02/07/94 

MN 

01/11/94 

MO 

02/16/94 

MS 

01/05/94 

MS 

01/21/94 

MS 

01/31/94 

MS 

02/14/94 

NC 

01/26/94 

NJ 

01/05/'94 

NJ 

01/24/94 

NJ 

02/01/94 

NJ 

02/01/94 

NJ 

02/04/94 

NJ 

02/24.'94 

NM 

02'04'94 

NV 

01/10/94 

NV 

01/24/94 

NV 

01/27/94 

NY 

01/03/94 

NY 

01/12/94 

NY 

01/13/94 

NY 

01/21/94 

NY 

01/24/94 

NY 

01/31/94 

NY 

02/03/94 

NY 

02/04/94 

NY 

02/09/94 

NY 

02/09/94 

NY 

02/14/94 

NY 

02/16/94 

NY 

02/16/94 

OH 

01/26/94 

SC 

01/12,'94 

tx 

01/05/94 

TX 

01/05/94 

TX 

01/06/94 

TX 

01/07/94 

TX 

01/12/94 

TX 

01/21/94 

TX 

02/01/94 

TX 

02/02/94 

TX 

02/04/94 

TX 

02/04/94 

TX 

02/07/94 

VA 

02/01/94 

Wl 

01/05/94 

WV 

02/16/94 

Mr.  Michael  Kaplan,  Forest  Villa,  Ltd.,  6840  W.  Tou^ly  Avenue.  Nlles,  60648.  703-547-8994 

Mr.  Michael  Kaplan.  York  Convalescent  Center,  127  W.  Drversey,  EInnhurst.  60126.  708-530-5225  

Mr.  David  J.  Fine.  Tulane  University  Medical  Ctr„  Administrators  of  the  Tulane  Ed..  New  Orleans.  701 12,  504-588-5471 

Mr.  Larry  Beck,  The  Good  Samantan  Hospital  of  Maryland.  Baltimore,  21239.  410-532-3755 

Ms.  Darlene  Grover,  Inti  Nurses  AHiance,  RR  «5.  Bcw  2635.  Brunswick.  04011,  207-729-5895 

Ms.  Betsy  J.  Perry.  Rtdgeview  Manor  Nursing  Home,  HCR.  Kalamazoo.  49006.  616-375-4550 

Mr.  James  E.  Miller.  Detroit  Riverview  Hospital,  7733  East  Jefferson  Avenue,  Detroit,  48214,  313-499-4145  

Mr.  Rod  C.  Pany*.  Silverbrook  Manor.  Honzon  Healthcare  Corp.,  Niles,  49120,  616-684-4320 „. 

Mf.  Thomas  Yardic.  West  Side  Health  Care.  Inc..  153  Concord  Street,  St.  Paul.  55107.  612-222-1815  

Mr.  Shael  Bellows.  Woodbine  Healthcare  Centre.  2900  Kendalwood  Parkway.  Gladstone.  64119.  816-453-1222  

Ms.  Patsy  Johnson.  Sharkey/Issaquena  Community  H,  P.O.  Box  339.  Rolling  Fork.  39159.  601-873-4396 „ 

Mr.  Lewis  T.  Peeples.  Parkvtew  Regional  Medical  C*..  100  McAuley  Dnve.  Vicksburg.  391S0.  601-631-2131  

Mr.  H.J.  Blessit.  South  Sunflower  County  Hospital.  121  East  Baker  Street,  Indianola,  38751.  601-837-5235  

Mr.  Gary  C.  Morse,  Tyler  Holmes  Memorial  Hosp.,  409  Tyler  Holmes  Drive,  Winona,  38967,  601-283-4114  

Mr.  Cecil  A.  Butler,  Brookshire  Nursing  Center,  Brookshire,  Inc.,  Hillsborough,  27278,  919-644-6714  

Ms.  Francine  Ehrlich,  Waten/iew  Healthcare,  536  Ridge  Road,  Cedar  Grove,  07009,  201-239-9300  

Mr.  Lester  M.  Bornstein,  Newark  Beth  Israel  Medical  Ct..  201  Lyons  Avenue,  Newark.  07112,  201-926-7000  

Mr.  Gaudalupe  L.  Dagayday.  Alfa  Health  Care  Group,  Inc..  1429  Chestnut  Avenue,  Hillside.  07205,  908-687-1143 

Ms.  Leonora  Pilao-Dw/yer,  King  David  Care  Ctr.  of  Atlantic  City,  Atlantic  City.  08401,  609-344-2181  

Mr.  Irv  J.  Diamond,  South  Amboy  Memorial  Hospital,  1540  Bordentown  Avenue.  So.  Amboy.  08879.  908-721-1000  

Mr.  John  G.  Magliaro,  Columbus  Hospital,  495  N.  13th  Street,  Newark,  07137.  2C1-268-1495 

Sr.  Paola  Canziani,  Casa  Angelica,  5629  Isleta  Blvd.  SW.,  Albuquerque.  87105,  505-877-5763 

Mr.  John  Schaper,  NYE  Regional  Medical  Ctr.  P.O.  Box  391,  Tonopah,  89049,  702-482-6233 

Mr.  Rehard  Munger.  Mt.  Grant  General  Hospital.  1st  and  A  Sts.,  Hawthor'Te,  89415,  702-945-2461  

Mr.  James  E.  Majenjs,  JPM  Corporation,  931  TahoeBlvd.  #4,  Incline  Vil'age,  89^51,  702-831-7720  

Elaine  Berg,  The  New  York  Eye  and  Ear  Infi.,  Second  Ave.  at  14th  Street,  New  York,  10003,  212-979-;000 

Mr.  Michael  Memtcke,  Rockaway  Care  Center,  353  Beach  48th  Street,  Edgemere,  11691.  718-471-5000  

Ms.  Anisha  K.  Casimir.  Hurtig  Evans  hntemational.  I.  200  North  Ave.,  Suite  5,  New  Rochelle,  10801,  914-636-5500  

Ms.  Susana  Dugay,  Lifeline  Health  Services  International  Corp.,  Jamaica  Estates.  11432,  718-479-1100 

Mr.  John  W.  Rowe,  The  Mount  Sinai  Hospital.  One  Gustave  L.  Levy  Place,  New  York.  10029,  212-241-8875  

Ms.  Louise  Kane.  Community  Hospital  of  Brooklyn.  Inc.,  Brooklyn.  11229.  718-377-7900 

Mr.  Belen  Senng.  Global  Employment  and  Management  Inc..  Flushing,  11354,  718-321-8736  

Mr.  Henry  Olshm.  Astoria  General  Hospital.  25-10  3Dth  Avenue.  Long  Island,  11102,  718-932-1000 

Mr.  Paul  Svensson,  The  Parkway  Hospital,  70-35  113  Street,  Forest  HiHs,  11375,  718-990-4170 

Ms.  Jody  Meddy.  Haym  Salomon  Home  for  the  Aged,  2300  Cropsey  Avenue.  Brooklyn  1 1214,  718-373-1700  

Mr.  Jacob  RemgoW,  Hebrew  Home  for  the  Aged  at  Riverdale/Palisade  Nursing  Home,  Bronx,  10471,  718-549-8700 

Ms.  Lucy  Sarkis,  South  Beach  Psychiatric  Ctr..  NYS  Office  of  Mental  Health,  Staten  Island.  10305,  718-667-2300 

■Mr.  John  R.  Ahearn.  The  Hospital  for  Special  Surgery,  New  York,  10C21,  212-606-1000 

Mf.  William  L  Stewart  Autumnwood  of  Sylvania,  4111  Holland-Sytvania  Rd..  Toledo,  53623,  419-882-2087  

1^.  Shenwin  D.  Welch.  Cheraw  Healthcare,  Inc..  P.O.  Box  967.  Cheraw,  29520,  803-537-5253  

Ms.  Jolyn  West  Scheirman,  JWS  Health  Consultantj,  Inc.,  3730  Kirby  Drive.  Houston.  77030,  713-522-5355 _ 

Mr.  Ortille  B.  Ramsey.  Jr..  Diviserfied  Medical  Staffing.  Inc..  Corpus  Chnsti.  78472.  512-853-6004  

Mr.  Ban-ett  L.  Brown.  Terrell  Community  Hospital,  1551  Highway  34  South.  Tenetl.  75160.  214-583-7611  

Dr.  Ron  J.  Anderson,  ParWand  Memonal  Hospital,  5201  Harry  Hines  Blvd.,  Dallas.  75235.  214-590-8011  

Mr.  David  B.  DikJy.  East  Texas  Medkal  Ctr.— Tyler,  1000  S.  Beckham,  Tyler,  75701.  903-531-8016  

Mr.  Alan  Homes.  Frio  Hospital,  320  Berry  Ranch  Rd.  Pearsall,  78061,  210-334-3617 

Mr.  Thomas  Kennedy.  Rolling  Plains  Memonal  Hosp..  Nolan  County  Hospital  District,  Sweetwater,  79556.  915-23&-1701 

Mr.  Spencer  Guimaein.  Mary  Dickerson  Menrional  Hcsp..  1001  Dickerson  Drive,  Jasper.  75971,  409-384-2575 

Mr.  B.J.  Neely,  Parmer  County  Community  Hospital,  1307  Cleveland  Avenue,  Friona.  79035,  806-247-2754  

Ms.  Lois  Jean  Moore.  Hams  County  Hospital  District,  Houston.  77054.  713-746-6435 _ 

Mr.  Charles  N.  Butts,  East  Texas  Med.  Ctr.— Prttsburg.  414  Quitman  Street.  Pittsburg.  75686,  90^-856-4500 „ 

Mr.  Charles  V.  Rice.  Int'l  Health  Sen/k»s,  Inc..  5160  Parkstone  Drive,  Chantilly,  22021.  703-222-3900  _ 

Ms.  Jane  C.  Elliott,  Bel  Air  HeaJih  Care  Center.  9350  W.  Fond  du  Lac  Avenue,  Milwaukee,  53225,  414-438-4360  _. 

Mr.  Forrest  W.  Calico,  =Man  Appalachian  RegT  HospHal.  Appalachian  Regl  Healthcare.  Inc.,  Man.  25635,  606-281-2440 

Total  Attestations:  102.  1 


IFTi  Doc.  94-8389  Filed  4-7-94;  8:45  am] 
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Mirte  Safety  and  Healtti  Administration 

Summary  of  Decisions  Granting  In 
Wfttole  or  in  Part  Petitions  for 
IModifica^on 

AOENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affinnative  decisions 
issued  by  the  Administrators  for  Coal 
Nfine  Safety  and  Health  and  Metal  and 


Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  iBodify 
the  application  of  a  laandatarf  safety 
staxuiard  to  a  mine  if  the  SecretKy 
determines  either  that  an  alternate 
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method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
Regulations  and  Variances.  MSHA. 
room  627,  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 

Dated:  March  30, 1994. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations  and 
Variances. 

AfGrmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-80-91-M. 

FR  Notice:  45  FR  61396, 

Petitioner:  ASARCO.  Inc. 

Reg  Affected:  30  CFR  57.4260  (previously 
57.4-27). 

Summary  of  Findings:  Petitioner's  granted 
petition  for  modification  was  reviewed  and  it 
was  noted  that  conditions  at  the  mine  remain 
unchanged  from  conditions  in  existence 
when  the  petition  was  granted.  Based  on  this 
review,  MSHA  has  issued  a  Proposed 
Amended  Decision  and  Order.  The 
petitioner's  proposal  to  locate  20-lb  fire 
extinguishers  throughout  underground  stopes 
instead  of  on  mobile  equipment  considered 
acceptable  alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-81-17-M. 

FR  Notice:  46  FR  25726. 

Petitioner:  Mississippi  Potash.  Inc. 

Reg  Affected:  30  CFR  57.4260  (previously 
57.4-27). 

Summary  of  Findings:  Petitioner's  granted 
petition  for  modification  was  reviewed  and  it 
was  noted  that  conditions  at  the  mine  remain 
unchanged  from  conditions  in  existence 
when  the  petition  was  granted.  Based  on  this 
review,  MSHA  has  issued  a  Proposed 
Amended  Decision  and  Order.  The 
petitioner's  proposal  to  provide  fire 
protection  equivalent  to  fire  extinguishers  on 
certain  types  of  mobile  equipment  with 
trailing  cables  considered  acceptable 
alternate  method.  Granted  with  conditions. 

Docket  No.:  M-81-41-M.  M-81-42-M.  and 
M-81-43-M. 

FR  Notice:  46  FR  45453. 


Petitioner:  United  Salt  Corporation. 

Reg  Affected:  30  CFR  57.4131  (previously 
57.4-42):  57.4560  (previously  57.4-62); 
57.4533  (previously  57.4-43). 

Summary  of  Findings:  Petitioner's  granted 
petitions  for  modification  were  reviewed  and 
it  was  noted  that  conditions  at  the  mine 
remain  unchanged  from  conditions  in 
existence  when  the  petitions  were  granted. 
Based  on  this  review,  MSHA  has  issued 
Proposed  Amended  Decisions  and  Orders. 
The  petitioner's  proposal,  in  the  event  of  a 
fire  in  the  structure  which  houses  the  mine 
openin^and  main  fan,  to  immediately  shut 
off  the  fan,  sound  an  alarm,  and  activate  a 
diesel  blower  on  the  surface,  connected  to 
the  escape  shaft,  to  positive-pressure 
ventilate  the  escape  shaft  and  refuge  room 
and  reverse  the  usual  flow  of  air  so  that 
combustion  products  are  not  drawn  into  the 
mine,  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-84-14-M. 

FR  Notice:  49  FR  23256. 

Petitioner:  Western  Ag-Minerals  Company 
(previously  Duval  Corp.). 

Reg  Affected:  30  CFR  57.4260  (previously 
57.4-27). 

Summary  of  Findings:  Petitioner's  granted 
petition  for  modification  was  reviewed  and  it 
was  noted  that  conditions  at  the  mine  remain 
unchanged  from  conditions  in  existence 
when  the  petition  was  granted.  Based  on  this 
review,  MSHA  has  issued  a  Proposed 
Amended  Decision  and  Order.  The 
petitioner's  proposal  to  mount  fire 
extinguishers  on  each  of  the  face  electrical 
safety  centers  in  lieu  of  mounting  them  on 
the  equipment,  and  to  have  fire  extinguisher- 
equipped  diesel  equipment  accompany 
trailing  cable-type  equipment  when  it  is 
moved  from  one  section  to  another, 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-86-3-M. 

FR  Notice:  51  FR  8377. 

Petitioner:  Homestake  Mining  Company. 

Reg  Affected:  30  CFR  57.14105  (previously 
57.14029). 

Summary  of  Findings:  Petitioner's  granted 
petition  for  modification  was  reviewed  and  it 
was  noted  that  conditions  at  the  mine  remain 
unchanged  from  conditions  in  existence 
when  the  petition  was  granted.  Based  on  this 
review,  MSHA  has  issued  a  Proposed 
Amended  Decision  and  Order.  The 
petitioner's  proposal  to  replace  worn  out 
brushes  on  the  generators  of  Ross  and  Yates 
Hoist  MG  sets  while  the  power  is  off  but  the 
armatures  are  rotating  considered  acceptable 
alternate  method.  Granted  with  conditions. 

Docket  No.:  M-87-01-M. 

FR  Notice:  52  FR  7946. 

Petitioner:  Montana  Resources,  Inc. 

Reg  Affected:  30  CFR  56.14132  (previously 
56.9087). 

Summary  of  Findings:  Petitioner's  granted 
petition  for  modification  was  reviewed  and  it 
was  noted  that  conditions  at  the  mine  remain 
unchanged  from  conditions  in  existence 
when  the  petition  was  granted.  Based  on  this 
review,  MSHA  has  issued  a  Proposed 
Amended  Decision  and  Order.  The 
petitioner's  proposal  to  equip  all  trucks  with 
highly  visible  back  up  lights  which  operate 
automatically  when  trucks  are  in  reverse  and 


to  use  audible  horns  to  communicate 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-20-M. 

FR  Notice:  56  FR  65514. 

Petitioner:  Cyprus  Thompson  Creek 
Mining  Co. 

Reg  Affected:  30  CFR  56.6309. 

Summary  of  Findings:  Petitioner's  proposal 
to  design  and  construct  an  oil  recycling 
system  that  filters  used  oil  and  blends  the 
recycled  product  with  fuel  oil  for  use  in 
blasting  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-11-M. 

FR  Notice:  57  FR  43477. 

Petitioner:  Magma  Copper  Company. 

Reg  Affected:  30  CFR  57.1 1059. 

Summary  of  Findings:  Petitioner's  proposal 
to  use  an  independent  ventilation  system  that 
converts  to  a  one-hour  self-contained 
breathing  apparatus  instead  of  a  two-hour 
breathing  apparatus  considered  acceptable 
alternate  method.  Granted  with  conditions. 

Docket  No.:  M-92-35-C. 

FR  Notice:  57  FR  13763. 

Petitioner:  Cordero  Mining  Company. 

Reg  Affected:  30  CFR  77.1607(u). 

Summary  of  Findings:  Petitioner's  proposal 
to  use  a  portable  hydraulic  unit  (power  pack) 
for  towing  heavy  equipment  instead  of  tow 
bars  considered  acceptable  alternate  method. 
Granted  during  the  towing  operation  of  large 
disabled  trucks  that  are  equipped  with 
steering  systems  and  brake  systems  that 
require  hydraulic  or  air  pressure  for  normal 
operation,  with  conditions. 

Docket  No.:  M-92-120-C. 

FR  Notice:  57  FR  47123. 

Petitioner:  Eastern  Associated  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.364(b}  (previously 
75.305). 

Summary  pf  Findings:  Petitioner's  proposal 
to  establish  evaluation  points  to  monitor  the 
quantity  and  quality  of  air  entering  and 
leaving  the  affected  area  in  lieu  of  weekly 
examinations  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-126-C 

FR  Notice:  57  FR  47124. 

Petitioner:  Freeman  United  Coal  Mining 
Company. 

Reg  Affected:  30  CFR  75.902. 

Summary  of  Findings:  Petitioner's  proposal 
to  use  a  vacuum  contactor  circuit  device 
instead  of  a  circuit  breaker  considered 
acceptable  alternate  method.  Granted  for  the 
one  995-volt,  150  horsepower  pump  motor, 
that  is  mounted  on  separate  rubber  tired 
carrier,  located  at  the  hydraulic  pumping 
stations  for  the  longwall  working  sections  of 
the  Orient  No.  6  Mine,  with  conditions. 

Docket  No.:  M-92-129-C 

FR  Notice:  57  FR  47124. 

Petitioner:  Consolidation  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(2) 
(previously  75.305). 

Summary  of  Findings:  Petitioner's  proposal 
to  establish  check  points  to  evaluate  the 
quantity  and  quality  of  air  leaving  and 
entering  the  affected  area  in  lieu  of  weekly 
examinations  considered  acceptable  alternate 
method.  Granted  for  the  establishment  of  air 
monitoring  stations  in  the  No.  1  entry 
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(return)  of  the  Mains  East  intake,  with 
conditions. 

Docket  No.:  M-92-152-C 

FR  Notice:  57  FR  56377. 

Petitioner:  Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.340  (previously 
75.1105). 

Summary  of  Findings:  Petitioner's  proposal 
to  use  an  underground  battery-charging 
Station  to  charge  the  motor  when  the  mine  is 
idle  and  to  deenergize  the  station  while  the 
mine  is  in  operation. 

Docket  No.:  M-92-161-C. 

FR  Notice:  57  FR  59360. 

Petitioner:  Drummond  Company,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's  proposal 
to  use  h;!;h->  oltage  cables  to  pwwer  longwall 
equipn'.ent  considered  acceptable  alteniate 
method  Granted  with  conditions. 

Docket  No.:  M-92-177-C. 

FR  Notice:  57  FR  62391. 

Petitioner:  Consolidation  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b). 

Summary  of  Findings:  Petitioner's  proposal 
to  establish  check  points  to  monitor  the 
quantity  and  quality  of  air  entering  and 
leaving  the  affected  area  in  lieu  of  weekly 
examinations  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-93-02-C 

FR  Notice:  58  FR  8065. 

Petitioner:  Cyprus  Shoshone  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's  proposal 
to  increase  the  maximum  length  of  the  dual 
longwall  input  cables  from  1,000  feet  to  1,250 
feet  to  supply  2,400  volt  alternating  current 
from  the  load  center  to  the  longwall 
controller  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-93-07-C. 

FR  Notice:  58  FR  8065. 

Petitioner:  McElrov  Coal  Company. 

Reg  Affected;  30  CFR  75.364(b)  (formerly 
75.305). 

Sum.Tiary  of  Findings:  Petitioner's  proposal 
to  establish  monitoring  stations  at  the  1- 
North  Return  and  the  Left  Return  of  2-North 
before  they  enter  the  affected  aircourses  and 
continue  using  monitoring  stations  at  the  1- 
Sculh  entries  of  the  affected  return  aircourse 
daily,  as  described  in  petition  for 
modification,  docket  number  M-92-142-C 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-93-11-C. 

FR  Notice:  58  FR  9575. 

Petiti>)ner:  Baylor  Mining,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's  proposal 
to  install  a  low-level  carbon  monoxide 
detection  system  in  all  belt  entries  used  as 
intake  aircourses  considered  acceptable 
alternate  method.  Granted  for  the  use  of  the 
slope  haulage  conveyor  belt  in  a  return 
aircourse,  with  conditions. 

Docket  No.:  M-93-16-C. 

FR  Notice:  58  FR  9575. 

Petitioner:  Utah  Fuel  Company. 

Reg  Affected:  30  CFR  75.333(d)(3). 

Summary  of  Findings:  Petitioner's  proposal 
to  use  single  drive-through  doors  in  the 
longwall  and  longwall  development  sections 


of  the  mine  and  to  open  them  only  during 
non-mining  in  the  inby  section  and  only  to 
gain  access  considered  acceptable  alternate 
method.  Granted  for  the  use  of  single  drive- 
through  haulageway  doors  in  longwall  panels 
which  use  yield  pillar  design  for  ground 
control  purposes,  with  conditions. 

Docket  No.:  M-93-31-C. 

FR  Notice:  58  FR  16554. 

Petitioner:  Black  Beauty  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's  proposal 
to  plug  and  mine  through  oil  and  gas  wells 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-93-39-C. 

FR  Notice:  58  FR  16554. 

Petitioner:  Martinka  Coal  Company. 

Reg  Affected:  30  CFR  75.36  4 Hjjd). 

Siffnmary  of  Findings:  Petitioner's  proposal 
to  establish  evaluation  points  to  monitor  the 
quantity  and  quality  of  air  entering  and 
leaving  the  affected  area  and  have  a  certified 
person  examine  the  evaluation  points  on  a 
weekly  basis  considerod  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-93-44-C. 

FR  Notice:  58  FR  18419.,, 

Petitioner:  Western  Mingo  Coal  Co. 

Reg  Affected;  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's  proposal 
to  install  a  low-level  carbon  monoxide 
detection  system  in  all  belt  entries  used  as 
intake  air  courses  considered  acceptable 
alternate  method.  Granted  with  conditions. 

Docket  No.:  M-93^9-C 

FR  Notice:  58  FR  26166. 

Petitioner:  Coal  Miners,  Inc. 

Reg  Affected:  30  CFR  75.360(b)(6). 

Summary  of  Findings:  Petitioner's  proposal 
to  test  for  methane  and  oxygen  deficiency 
during  the  preshift  examination  at  each  main 
split  of  air  to  each  working  section  and 
examine  at  least  one  entry  of  the  intake  air 
course  once  a  week  considered  acceptable 
alternate  method.  Granted  for  the  area  of  Lhe 
mine  developed  prior  to  November  15, 1992, 
where  entries  and  rooms  were  driven  more 
than  20  feet  off  the  intake  aircourse  without 
a  crosscut  or  more  than  2  crosscuts  off  the 
intake  aircourse  without  permanent 
ventilation  controls  where  intake  air  passes 
through  or  by  these  entries  or  rooms  to  a 
working  section  where  anyone  is  scheduled 
to  work  during  the  oncoming  shift,  with 
conditions. 

Docket  No.:  M-93-50-<:. 

FR  .Notice:  58  FR  26166. 

Petitioner:  Consolidation  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(2). 

Summary  of  Findings:  Petitioner's  proposal 
to  establish  evaluation  check  points  to 
monitor  the  quantity  and  quality  of  air 
entering  and  leaving  the  affected  area 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  Ki-93-53-C 

FR  Notice:  58  FR  26166. 

Petitioner:  Gridner  Mining  Company. 

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's  proposal 
to  u$e  hand-held  continuous-duty  methane 
and  oxygen  indicators  instead  of  machine 
mounted  methane  monitors  on  permissible 
thr«-wheel  tractors  with  drag  bottom 


buckets  considered  acceptable  alternate 
method.  Granted  for  the  permissible  three- 
wheel  battery-powered  tractors  used  to  load 
coal,  with  conditions. 

Docket  No.:  M-93-54-C  (superseding 
Docket  Mo.  M-91-013-C). 

FR  Notice:  58  FR  26166. 

Petitioner:  Trapper  Mining,  Inc. 

Reg  Affected:  30  CFR  75.1304(a). 

Summary  of  Findings:  Petitioner  proposed 
that  certain  provisions  in  MSHA's  December 
9, 1991,  Decision  and  Order,  docket  number 
M-91-1 3-C,  be  amended.  One  of  the  terms 
of  that  Decision  and  Order  required  an  on- 
site  ins(>ection  by  MSHA  before  the  oil 
recycling  and  blending  facility  was  put  into 
operation.  During  the  course  of  this  on-site 
inspection,  several  discrepancies  with  the 
Decision  and  Order  were  discovered.  This 
revised  petition  for  modification  supersedes 
docket  number  M-91-1 3-C.  The  alternate 
method  is  considered  acceptable  and  the 
petition  is  granted  with  conditions. 

Docket  No.:  M-93-5&-C. 

FR  Notice:  53  FR  26167. 

Petitioner:  Tanglewood  Energy,  Inc. 

Reg  Affected;  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's  proposal 
to  maintain  a  wide  clearance  of  less  than  6 
feet  between  crosscuts  No.  8  and  No.  9 
adjacent  to  two  cribs,  between  crosscuts  No. 
10  and  No.  11  adjacent  to  one  crib,  and 
between  crosscuts  No.  11  and  No.  12  adjacent 
to  one  crib  and  timber  considered  acceptable 
alternate  method.  Granted  for  the  No.  2  belt 
entry  of  South  Mains,  with  conditions. 

Docket  No.:  M-93-58-C 

FR  Notice:  58  FR  29640. 

Petitioner:  B  and  B  Coal  Company. 

Reg  Affected:  30  CFR  75.340. 

Summary  of  Fiifdings:  Petitioner's  proposal 
to  charge  batteries  on  the  mine's  locomotive 
when  all  miners  are  out  of  the  mine  and  to 
have  intake  air  ventilating  the  charging 
stations,  at  the  No.  1  chute  of  the  active 
gangway  level,  continue  through  the  last 
open  crosscut  and  into  the  monkey  airway 
(return)  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.;  M-93-64-C. 

FR  Notice;  58  FR  29640. 

Petitioner;  U.S.  Steel  Mining  Compiany. 
Inc. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings;  Petitioner's  proposal 
to  install  SHD+GC  SliD-CGC,  or  SHD- 
Center-GC  cable  on  its  high-voltage  longwall 
system  considered  acceptable  alternate 
method.  Granted  for  the  high-voltage 
longwall  system  located  in  the  Cumberland 
Mine,  with  conditions. 

Docket  No.:  M-93-69-C. 

FR  Notice:  58  FR  32728. 

Petitioner;  The  Pittsburgh  and'Midway 
Coal  Mining  Company. 

Reg  Affected:  30  CFR  77.1605(k). 

Summary  of  Findings:  Petitioner's  proposal 
to  eliminate  berms  or  guardrails  and  to  install 
and  maintain  reflectors  near  the  outer  edge 
of  the  roadway  in  areas  where  there  is  a 
recovery  zone  between  the  outer  edge  of  the 
traveled  roadway  and  the  tangent  of  the 
embankment  slope  considered  acceptable 
alternate  method.  Granted  with  conditions. 

Docket  No.;  M-93-73-C. 
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FR  Notice:  58  FR  32728. 

Petitioner:  Philippi  Development,  Inc. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's  proposal 
to  post  signs  along  the  relevant  portion  of  the 
escapeway  where  there  is  an  indication  of  a 
tight  clearance,  and  to  install  two  switches 
that  would  allow  for  immediate 
deenergization  of  the  belt  lines  in  an 
emergency  or  when  the  belt  needs  to  be 
stopped  immediately  considered  acceptable 
alternate  method.  Granted  for  the  No.  2  belt 
conveyor  of  1  Northeast  belt  lines,  with 
conditions. 

Docket  No.:  M-93-157-C. 

FR  Notice:  56  FR  41234. 

Petitioner:  Clinchfield  Coal  Company. 

Rjg  Affected:  30  CFR  75.1710-l(a). 

Summary  of  Findings:  Petitioner's  proposal 
that  the  use  of  canopies  not  be  required 
considered  acceptable  alternate  method. 
Granted  for  the  end-driven  Jov  21-SC  shuttle 
car  and  the  end-driven  Joy  lOSC-22  shuttle 
cars  in  mining  heights  less  than  54  inches 
and  the  center-driven  Joy  21-SC  shuttle  cars 
in  mining  heights  less  than  48  inches. 

Docket  No.:  M-93-209-C. 

FR  Notice:  58  FR  51388. 

Petitioner:  Jim  Walter  Resources,  Inc. 

Reg  Affected;  30  CFR  75.T002. 

Summary  of  Findings:  Petitioner's  prop<jsal 
to  use  2300  A.Q  high-voltage  cable  to  supply 
power  to  permissible  lor.gwall  face 
equipment  in  or  inby  the  last  open  crosscut 
considered  acceptable  alternate  method. 
Granted  for  the  permissible  longwall 
equipment  located  in  the  No.  3  Mine  and  No. 
4  Mine,  with  conditions. 

Docket  No.:  M-93-278-C. 

FR  Notice:  SS  FR  58566. 

Petitioner:  B.^ylor  Mining,  Inc. 

Reg  Affected:  30  CFR  75.352. 

Summary  of  Fmdings:  Petitioner's  proposal 
to  install  a  low-level  carbon  monoxide 
detection  and  methane  monitoring  system  in 
ail  belt  entries  used  as  return  air  courses  and 
to  maintain  ventilation  at  50  fpm  or  greater 
in  the  belt  conveyor  entry  considered 
acceptable  alternate  method.  Granted  for  the 
use  of  the  slope  haulage  conveyor  belt  in  the 
return  air  course  during  initial  mine 
development,  with  conditions. 

[FR  Doc.  94-6419  Filed  4-7-94;  8:45  ami 

BILUNO  CODE  4510-43-P 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by  May 
9. 1994.  Comments  may  be  submitted  to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  or  by  telephone 


(703)  306-1243.  Copies  of  materials  may 
be  obtained  at  the  above  address  or 
telephone. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Dan  Chenok,  Desk  OfHcer,  OMB. 
722  Jackson  Place,  Roo.-n  3208.  NEOB. 
Washington,  DC  20503. 

Title:  Survey  of  Earned  Doctorates  in 
the  United  States. 

Affected  Public:  Individuals. 

Respondents/Reporting  Burden: 
39,500  respondents  annually:  20 
minutes  per  response. 

Abstract:  Data  collected  from  research 
doctorates  when  they  earn  their  degree 
is  used  by  fn  e  Tederal  agencies  for 
program  planning,  program  evaluation, 
policy,  and  data  dissemination.  These 
data  are  especially  used  to  describe  the 
participation  of  women,  racial/ethnic 
minorities,  and  foreign  citizens. 

Dated:  April  4,  1994. 
Herman  G.  Fleming, 
Reports  Oearance  Officer. 
IFR  Doc.  94-8390  Filed  4-7-94;  8:45  ami 

BILLING  CODE  7S55-01-M 


Advisory  Panel  for  Anthropological 
and  Geographic  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  Five  meetings. 

Name:  Advisor>  Panel  for  Anthropological 
and  Gt!ographic  Sciences  »  1757. 

Date  €r  Time  April  24-25.  1994;  9  a.m.-5 
p.m. 

P/ace.  Disneyland  Hott^l,  1150  West 
Cerritos  Avenue,  Villa  14,  .^naheim,  CA 
92802. 

Contact  Person:  John  E.  Yellen,  Program 
Director  for  Archaeology,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Archaeology  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  fr  Time:  May  6. 1994;  9  a.m.-5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  room 
310.2,  Arlington,  VA  22230. 

Contact  Person:  John  E.  Yellen,  Program 
Director  for  Archaeometry,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone;  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
archaeometry  proposals  as  part  of  the 
selection  process  for  awards. 

Date  &  Time:  May  13,  1994;  1  p.m.  (EST) 

Place:  Via  Conference  call  with  Program 
Director. 

Contact  Person:  John  E  Yellen  at  the 
National  Science  Foundation,  4201  Wilson 


Boulevard,  room  995.  Arlington.  Virginia 
22230.  Telephone:  (703)  306-1759. 

Agenda:  To  review  and  evaluate  systematic 
collections  proposals  as  part  of  the  selection 
process  for  awards. 

Date  6-  Time:  April  25-26.  1994;  9  a.m.-5 
p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
370,  Arlington,  VA  22230. 

Confacf  Person:  Dr.  Stuart  Plattner, 
Program  Director  for  Cultural  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  ( ii'tunil 
anthropology  proposals  as  part  of  •;  e 
selection  process  for  awards. 

Dofe  6-  Time:  May  3. 1994;  8.30  a.m.-5 
p.m. 

P/oce:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevurd.  room 
320.  Arlington,  VA  22230. 

Contact  Person  Dr.  Robin  Cantor  of  Dr. 
Thomas  |.  Baervv-ald,  Coordinators  for  Human 
Dimensions'Economics  of  Global  Chanpe, 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)306-1754. 

Agenda.  To  review  and  evaluate  human 
dimension  and  global  chjnge  proposals  as 
part  of  the  selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financirtl  support 

Reason  for  Clo^-irg:  The  proposals  being 
reviewed  include  infurmation  of  a 
propriet.iry  or  cr.nfiti.-ntidl  nature,  i.acluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  mHtiers  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  April  5.  1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  94-8449  Fj'pd  4-7-94;  8:45  am] 

BILUNG  COOE  755&-01-M 


Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Astronomical  Sciences 
(#1186) 

Date  and  Time:  April  26, 1994 

Place:  Room  1060,  NSF,  4201  Wilson 
Blvd..  Arlington,  VA 

Type  of  Meeting:  Qosed 

Contact  Person:  Dr.  James  P.  Wright, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  30&- 
1819. 
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Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  nominations/ 
applications  submittpd  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  NSF  Young  Investigator 
Awards  as  part  of  the  selection  process  for 
awards. 

Heason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  a«^ociated  with  the 
nominations.  These  matters  are  exempt 
under  5  U.S.C.  552  b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshint.  .\ct. 

Dated:  April  5,  1994. 
M.  Rebecca  Winkler. 
Committee  Miinagemen:  \^jficer. 
IFR  Doc.  94-8447  Filfd  4-7-94;  8;45  ami 

BILUNG  CODE  7$55-01-M 


Engineering  Advisory  Committee; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Mame:  Advisory  Committee  for 
Er  i^ineering. 

Date  and  T/me;  April  21-22, 1994;  9:30 
a. 1.1.-5  00  p.m.,  Thursday.  April  21;  8:30 
a  n.-l2;00  Noon,  friday,  April  22. 

Place:  National  Science  Foundation.  4201 
\\  ilson  Boulevard,  Room  375,  Arlington,  VA 
2.230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  William  S.  Butcher, 
i*  .ivisory  Committee  for  Engineering, 
f.dtional  Science  Foundation.  4201  Wilson 
Boulevard,  Room  505,  Arlington,  VA  22230. 

Hinutes:DT.  William  S.  Butcher  at  the 
above  address. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for  the 
Engineering  Directorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

Reason  for  late  notice:  Difficulty  in 
scheduling  an  acceptable  meeting  date  for  all 
members. 

Dated:  April  5,  1994. 
M.  Rebecca  Winkler, 

Committee  Management. 

[FR  Doc.  94-8448  Filed  4-7-94;  8:45  am] 

BILUNQ  CODE  7SS5-01-M 


Advisory  Panel  for  Systematic  and 
Population  Biology;  Correction 

The  dates  for  the  meeting  of  the 
Advisory  Panel  for  Systematic  and 
Population  Biology  were  incorrect.  The 
correct  dates  are  April  26-29,  1994. 

The  notice  for  this  meeting  originally 
appeared  in  the  March  10th  issue  of  the 
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11329. 

Dated:  April  5,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-8450  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  7S50-01-M 


POSTAL  RATE  COMMISSION 
[Docket  No.  R90-1] 

Postal  Rate  and  Fee  Changes,  1990; 
Notice 

A|)ril4, 1994. 

Notice  is  hereby  given  that  the 
Presiding  Officer  has  rescheduled  the 
hearing  in  the  above-designated 
proceeding  previously  scheduled  for 
Friday,  April  8,  1994,  to  June  9-10, 
1994,  at  9:30  a.m.,  in  the  Commission's 
Hearing  Room,  suite  300, 1333  H  Street, 
NJVV.,  Washington,  DC. 
diaries  L.  Clapp, 
Secretary'. 
[FR  Doc.  94-8466  Filed  4-7-94;  8:45  am] 

BILUNG  CODE  7710-rw-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Application  for 
Hospital  Insurance  Benefits. 

(2)  Form(s)  submitted:  AA-6,  AA-7, 
AA-S. 

(3)  OMB  Number.  3220-0082. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  575. 

(9)  Total  annual  responses:  575. 

(10)  Average  time  per  response:  .1322 
hours. 

(11)  Total  annual  reporting  hours:  76. 

(12)  Collection  description:  The  Board 
administers  the  Medicare  program  for 


JMI 


persons  covered  by  the  railroad 
retirement  system.  The  collection 
obtains  information  about  non-retired 
employees  and  survivor  applicants 
needed  for  enrollment  in  the  plan. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 
Qea ranee  Officer. 
[FR  Doc.  94-8394  Filed  4-7-94;  8:45  am] 

BILUNG  CODE  7905-01-M 


Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Survivor 
Questionnaire. 

(2)  Form(s)  submitted:  RL-94-F. 

(3)  OMB  Number:  3220-0032. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  o/ request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  26,500. 

(9)  Total  annual  responses:  26,500. 

(10)  Average  time  per  response: 
.17377  hours. 

(11)  Total  annual  reporting  hours: 
4,605. 

(12)  Collection  description:  Under 
section  6  of  the  Railroad  Retirement  Act, 
benefits  are  payable  to  the  survivors  or 
the  estates  of  deceased  railroad 
employees.  The  collection  obtains 
information  about  the  survivors  if  any, 
payment  of  burial  expenses  and 
administration  of  estate  when  unknown 
to  the  Railroad  Retirement  Board.  The 
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information  will  be  used  to  determine  investment  objectives.  Proposed  Upon  written  request  copy  available 

whether  and  to  whom  benefits  are  paragraph  {a)(18)  of  rule  204-2  would  from:  Securities  and  Exchange 

Payable.  require  advisers  to  retain  in  their  Commission,  Office  of  Filings  and 

ADDITIONAL  INFORMATION  OR  COMMENTS:  records  copies  of  custodian  account  Information  Services,  Washington,  DC 

Copies  of  the  form  and  supporting  statements  received  by  the  advisers.  20549. 
documents  can  be  obtained  from  Dennis        The  Commission  estimates  that  the 

Eagan,  Lhe  agency  clearance  officer  total  increase  in  the  annual  burden  Form  i2b-25 _.    File  No.  270-71. 

(312-751—4693).  Comments  regarding  associated  with  rule  204-2  would  be  '^°'™  13E4H File  No.  270-355. 

the  information  collection  should  be  1.150,511  hours.  Approximalely  ^^^  '•'^iC,  RLG         File  No.  270-356. 

addressed  to  Ronald  J.  Hodapp,  Railroad  818,048  houi-s  are  attributable  to  an  ^  ^  ^^i'  ''■'^■ 

Retirement  Beard.  844  North  Rush  increase  in  the  numbti- cf  registered  rTisIt  pie  No.  270-354. 

Street.  Chicago,  Illinois  60611-2092  and  investment  advisers,  and  332,463  hours  Rule  iv-4  Fi't  nT  2-0^347' 

the  0MB  re\iewer,  Laura  Oliven  (202-  are  a'tributable  to  the  proposed  Rule  i^.°-5  !!!!!!!"!""!    File  No  270-348 

395-731C),  OfHce  of  Manag*'ment  and  amendments  lo  n;le  204-2.  The  total  Rule  ISg-B  ..!.!!!!"!!!!!!    File  Ko.  270-349^ 

Budget,  room  3C02.  Nev,-  E.xecutive  burden  for  rule  204-2  would  be  Rule  ISg-TCa) File  No.  270-35o' 

Office  Building,  Washington,  DC  20503.  increased  from  3.703.616  hours  to  Rule  45 File  No.  270-164. 

Dennis  Eagaii,  4,854,127  hours.  Form  N-S.'VR  File  No.  270-292. 

Ckamr.cc  Officer.  Proposed  Rule  lOb-10  pursuant  to  the         '^"J.*'  l^Ac2-l.  Form      File  No.  270-95. 

jFR  Due.  94-8395  Fik.j4-7-')4;  8.45  ami  Securities  Exchange  Act  of  1934.  Pul^KAf--'  Fc  rni      F,V  No  7-n-9QR 

B!LUNOCOOE7so^,-*.  requires  broi  er-dealcrs  effecting  j^l^         ^' "^'^      H.e  No.  2.0-298. 

_^_______________^______  transactions  in  securities  to  provide  Rulcira-S  F,le  .No  2to-53 

written  nut;  *~r,Ttion  to  the  customer  at  or        v»    •      •    i_      , 

SECURITIES  AND  EXCHANGE  before  the  c -^i   pleti., :.  o!  the  transaction  p,,'^f' ^^  ','^T  >' "''T  P'T,'' ":' !"  ^^' 

COMMISSION  <^=at  dLsdoH  >  informatirn  abcul  the  ^tlT?-}  ^^^duction  Aci  of  1.    '.:  (44 

transaction.  It  is  estii-.atfd  that  3,900  ^^^-  ^^^'^  et  seq.),  that  l.)c  £e..u:ities 

Under  Review  by  the  Office  cf  broker-dealers  currcntlv  jpend  84.6  f "?  ^'''-'?^"8e  Commission 

>.<anagcr;-.ent  and  Eudgot  million  hours  compU  ins;  with  Rule  (  Cc.mmis.Mon")  has  submitt'-d  to  the 

10l)-10  annua"v       '  Otl.ce  and  Manrsjfmer.t  Dudj/l  request 

L-neTzT^fg^^^OO^'''^'''^^  ^''^'"  ^'  Proposed  Ruie'l5c2-1 3  pursuant  to  [o'"  ^^^^nsion  on  the  follow  inp  rules  and 

tponWritt;n  r^uert  Ccpy  Available  t-^^^^^i^Ii^'^'^^''  "^S^m  12b-25  is  a  notification  of  a  late 

From:  Securities  and  E,xchap.,-o  rL(,uircs  bi  o.^er-deaiers  e  .ecting  ^.j,      ^       registrant  It  is  estima'ed  that 

admission,  Office  of  1  iiin.s  and  ^'^-JJl/r^^SS^lo  I- ^  '°  '-''  -^P-^-'^  -'"  ^^Zt^, 

NW     VVas.iington.  DC  20.)49.  .     tmsirt-nn  ih-t  r^  w  Ioq.-q  response  wi-h  a  total  ar.nuol  burden  of 

Lxwns.on.  Kiue  loba..-!  and  1  orm  .   r         ..        .      .  ,t     .  ..       ,  .  10,66j  hours. 

MSD:  File  No.  270-83.  In  I'^o'lTif.? "InnT  '""""''°^-  '^  '^  Proposed  Form  12i:4H  is  used  bv 

Pmpost'd  nevisions:  Rule  204-2:  File  ^"''^  'P^^'^'^.  ^^f^  ^^O  brokors.  dealers  -^^^^^  inccrporat..d  or  orginized  under 

No.  270-215.  «nd  mumc.pa   securities  dealers  will  ,3,,.,  ^f  ^  f^^K      ,^,,,,^.'ff,^,  ^^^ 

Ne.v;  Proposed  Rule  10l>-10-rile  No.  'P""^„'*?'',^'!''°!?  ^°"'^  cc^.^lymg  ^^gj.;      3  .^^^^^  ^^^^.^  ^^-^  their  own 

270-389;  Proposed  Rule  15c2-13-File  '''f  ^^'^  15c2-13  annua,  y.  securities  where  loss  th.n  10  percent  of 

No  270-390.  Gereral  comments  may  be  directed  to  the  class  cf  such  so.  urities  are  held  bv 

Notice  IS  hereby^iven  that,  pvrsuant  Gary  Uaxman  at  the  add. -ess  below.  U.S.  holders.  It  is  esti.T.ated  th.it  20    ' 

to  the  Paperwork  ifeducticn  Act  of  1980  Comments  concommg  the  ace  uracy  of  respondents  will  file  Fonn  13E4H 

(44  U.S.C.  3501  ct  seq).  the  Securities  t^e  estimated  average  burden  hours  for  g^^^g,,,,  ^,  ^  burden  hers  per  response 

and  E.xchange  Commission  has  compliance  with  SLC  rules  and  forms  ^.jf^  a  total  annul!  burden  of  40  hours, 

submitted  to  the  Of.Hce  of  Management  should  be  directed  to  John  J.  Lane.  Proposed  Form  14D1C  w-u'd  be  used 

and  Budget  approval  for  fellow ing  rules  Associate  Executive  Dire<,tor.  Securities  by  third  parti^-:  n,  kin-  a  ca"=h  tender  or 

and  forms:  and  Exchange  Commission  450  5th  exchange  offer  for  a  class  of  c.x.u'rities  of 

Rule  15Ba2-l  rnd  Form  MSD.  Street  NW..  Washington.  DC  20549  and  ^  foreign  issuer  in  order  to  furnish  home 

pursuant  to  the  Securities  Exchange  Act  Gary  Uaxman.  Clearance  Officer.  Office  country  disc'c^u.-e  do<  un-nts  It  is 

of  1934.  provides  the  form  of  of  Information  and  Regulatory  Affairs.  estimated 'that  17  respondents  w",ll  file 

application  for  registration  with  the  Paperwork  Reduction  Act  Numbers  y^^  14D1C  annuaiiv  at  2  burden  hours 

Commission  by  bank  muninpal  3235-0083,  and  3235-0278.  Office  of  ppr  responr.o  with  a  total  annual  burden 

securities  dealers.  Approximately  forty  Management  and  Budget,  room  3208,  of  34  hours. 

respondents  incur  an  estimated  average  New  Executive  Office  Building.  Proposed  Form  F-12  would  be  used 

of  one  and  one-half  burden  hours  to  Washington,  DC  20503.  by  foreign  private  is.s.iers  to  register 

comply  with  this  rule.  Dated:  Maah  23, 1994.  securities  in  an  exchange  offer.  It  is 

Proposed  amendments  to  Rule  204-2  Margaret  H.  McFarland.  estimated  that  20  respondents  will  file 

is  the  general  recordkeeping  rule  under  Deputy Secrt-iarr  ^°^  f-12  annu-i'v  at  2  burden  hours 

the  Investment  Advisers  Act  of  1940  ,r.„r^'  '    ^,    ,  .  ner  resnnnso  viM'ti  a  total  flminl  hiir,)(.n 

(■•Advisers  Act").  Proposed  paragraph  '^«  ^^-  ^^-^"^  ^'"'^  ^"^"^^^  «^«  ^1  of  4S^hou?s 

(a)(17)  of  rule  204-2  would  require  «"-"'*°  ^^  ««"«'--  Rule  ISg^S  reqi.ires  that  brokers  and 

investment  advisers  subject  to  the  dealers  disclo.se  to  customers  current 

recordkeeping  requirements  of  the  Forms  Under  Review  by  Office  of  quotation  prices  or  similar  market 
Advisers  Act  to  retain  in  their  records  Management  and  Budget  information  in  connection  with 
any  documents  that  the  advisers  receive              '                         =*  transactions  in  certain  low-priced,  over- 
describing  their  clients'  financial                    Agency  Clearance  Officer— ]ohn  J.  the-counter  securities  ("penny  stocks"), 
situations,  investment  experience,  and  Lane  (202)  942-8800.  It  is  estimated  that  approximately  270 


16868 


Federal  Register  /  Vol.  59.  No.  68  /  Friday,  April  8,  1994  /  Notices 


respondents  inciir  an  average  bvirden  of 
100  hours  annually  to  comply  with  the 
rule. 

Rule  15g-4  requires  brokers  and 
dealers  effecting  treinsactions  in  penny 
stocks  for  or  with  customers  to  disclose 
the  amount  of  compensation  received  by 
the  broker-dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  armually  to  comply 
with  the  rule. 

Rule  15g-5  requires  brokers  and 
dealers  to  disclose  to  customers  the 
amount  of  compensation  to  be  received 
by  their  sales  agents  in  connection  with 
penny  stock  transactions.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 

Rule  15g-6  requires  brokers  and 
dealers  that  sell  penny  stocks  to  their 
customers  to  provide  monthly  account 
statements  containing  information  with 
regard  to  the  permy  stocks  held  in 
customer  accounts.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  90  hours  annually  to 
comply  with  the  rule. 

Proposed  rule  15g-7(a)  would  require 
brokers  and  dealers  that  effect 
transactions  in  penny  stocks  and  are  the 
only  market  makers  with  respect  to  such 
securities  to  disclose  this  fact  in 
connection  with  such  transactions.  It  is 
estimated  that  approximately  270 
respondents  would  incur  an  average 
burden  of  50  hours  annually  to  comply 
with  the  rule. 

Rule  45  sets  forth  the  requirements  for 
loans  and  capital  contributions  to 
associate  companies  in  a  registered 
holding  company  system,  including 
reporting  requirements  to  enable  the 
Commission  to  monitor  intrasystem 
loans.  It  is  estimated  that  approximately 
14  respondents  incur  an  average  burden 
of  45.5  hours  annually  to  comply  with 
the  rule. 

Form  N-SAR  is  used  by  registered 
investment  companies  for  annual  or 
semi-annual  reports  required  to  be  filed 
with  the  Commission.  Approximately 
4,400  registered  investment  companies 
each  spend  from  6  to  31.5  hours 
annually  complying  with  the 
requirements  of  the  form. 

Rule  17Ac2-l(c)  and  Form  TA-1  is 
used  by  transfer  agents  to  register  with 
the  Commission,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  or  the  Federal 
Deposit  Insurance  Corporation,  and  to 
amend  their  registration.  Approximately 
350  respondents  incur  an  estimated 
average  burden  of  one  and  one-half 
hours  annually  to  comply  with  the  rule, 
for  a  total  annual  burden  of  525  hours. 


Rule  17AC2-2  and  Form  TA-2 
requires  registered  transfer  agents  to  file 
en  annual  report  of  their  business 
activities.  Approximately  1,000 
respondents  that  are  exempt  from 

f)roviding  certain  information  contained 
n  the  form  incur  an  estimated  average 
burden  of  one  hour  armually  to  comply 
with  the  rule.  An  additional  400 
respondents  incur  an  estimated  average 
burden  of  five  hours  armually  to  comply 
with  the  rule. 

Rule  17a-8  clarifies  the  authority  of 
self-regulatory  organizations  to  assure 
compliance  by  brokers  and  dealers  with 
the  requirements  of  the  Currency  and 
Foreign  Transactions  Reporting  Act  of 
1970  (31  U.S.C.  1051-1143)  ("Currency 
Act").  It  is  anticipated  that 
epproximately  8,600  broker-dealers  are 
subject  to  the  rule,  which  does  not 
Impose  any  burden  in  addition  to  that 
imposed  under  the  Currency  Act.  See 
OMB  file  number  1505-0063. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N\V.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  (Paperwork 
Reduction  Act  Nos.  3235-0058,  3235- 
0400,  3235-0401, 3235-0402,  3235- 
0392,  3235-0393, 3235-0394, 3235- 
0395,  3235-0396, 3235-0154,  3235- 
0330,  3235-0084,  3235-0337,  3235- 
0092),  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  31. 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-8403  Filed  4-7-94;  8:45  am] 

BILUNQ  CODE  801&-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

April  4,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Emerging  Markets  Income  Fund  II,  Inc. 


Common  Stock,  S.OOl  Par  Value  (File  No. 
7-12188) 
Eott  Energy  Partners  L.P. 
Units  of  LP  Interest,  No  Par  Value  (File  No. 
7-12189) 
Latin  American  Discovery  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12190) 
Storage  USA,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12191) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  25, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
vvTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-8439  Filed  4-7-94;  8:45  am) 

BILUNG  COOe  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

April  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0(1){B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Cold  Metal  Products,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12192) 
Frontier  Adjusters  of  America,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12193) 
Highlander  Income  Fund,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12194) 
Hi  Shear  Technology  Corporation 
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Common  Stock,  $.001  Par  Value  (File  No 
7-12195) 
Rhodes  Incorporated 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12196) 
Titan  Holding,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No  7- 
12197) 
Executive  Risk,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12198) 
Emerging  Markets  Floating  Rate  FuTid,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No 
7-12199) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  25,  1994, 
vvTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
WTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NVV..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-8440  Filed  4-7-94;  8:45  am] 

BILLING  CODE  MlO-OI-M 


[Release  No.  34-33853;  File  No.  SR-CBOE- 
93-19,  Amendment  No.  1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  a  Proposal  To  Extend 
Market  Maker  Margin  and  Capital 
Treatment  to  Certain  Market  Maker 
Orders  Entered  Off  the  Trading  Floor 

April  1,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  16,  1994, 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 


prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  April  20,  1993.  the  CBOE 
submitted  to  the  Commission  a  proposal 
to  extend  market  maker  capital  and 
margin  treatment  to  orders  entered  by 
CBOE  market  makers  from  off  the 
Exchange  floor,  provided  that  at  least 
75%  of  their  total  transactions  on  the 
Exchange  are  executed  in  person  and 
not  through  the  use  of  orders.i  In 
Amendment  No.  1  the  CBOE  proposes 
to  modify  its  proposal  to  require  that 
80%,  rather  than  75%,  of  a  market 
maker's  total  transactions  on  the 
Exchange  be  executed  in  person  on  the 
CBOE's  floor.  In  addition.  Amendment 
No.  1  states  that  the  off-floor  orders  for 
which  a  market  maker  receives  market 
maker  treatment  shall  be  subject  to  the 
obligations  of  CBOE  8.7(a),  "Obligations 
of  Market  Makers,"  and  in  general  shall 
be  effected  for  the  purpose  of  hedging, 
reducing  the  risk  of,  rebalancing  or 
liquidating  open  positions  of  the  market 
maker. 

The  te.xt  of  the  proposal  is  available 
at  the  Office  of  the  Secretar>'.  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator)'  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Al  Self-Eegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

Currently,  under  CBOE  Rule  8.1. 
"Market  Maker  Defined,"  only 
transactions  initiated  on  the  floor  of  the 
CBOE  count  as  market  maker 
transactions.  Thus,  only  market  maker 
transactions  initiated  on  the  CBOE's 
floor  qualify  for  favorable  capital 


treatment  and  for  favorable  margin 
treatment  under  CBOE  Rule  12.3(b)(2). 
even  if  such  orders  are  entered  to  adjust 
or  hedge  the  risk  of  positions  of  the 
market  maker  that  result  from  his  on- 
floor  market  making  activity. 2 

The  CBOE  states  that  the  purpose  of 
its  proposal  is  to  accommodate  the  need 
of  CBOE  market  makers  occasionally  to 
adjust  or  hedge  options  positions  in 
their  market  maker  accounts  at  times 
when  they  are  not  physically  present  on 
the  trading  floor,  without  diluting  the 
requirement  that  the  trading  activity  of 
market  makers  must  fulfill  their  market 
making  obligations  and  must  contribute 
to  the  maintenance  of  a  fair  and  orderly 
market  on  the  Exchange.  Under  current 
CBOE  Rule  8.7.  "Obligations  of  Market 
Makers."  and  Interpretations  adopted 
thereunder,  all  CBOE  market  makers  are 
obligated  to  effect  no  less  than  75%  of 
their  total  contract  volume  in  their 
appointed  classes  of  options,  and  to 
effect  not  less  than  25%  of  their  total 
transactions  in  person  on  the  trading 
floor  and  not  by  entry  of  orders. 

The  Exchange  believes  that  limiting 
market  maker  treatment  to  on-floor 
orders  is  contrary  to  the  practical  reality 
that  market  makers  cannot  reasonably 
be  expected  to  be  physically  present  on 
the  trading  floor  every  minute  of  every 
day  that  the  market  is  open.  Yet,  as  a 
practical  matter,  that  is  essentially  what 
tlie  current  rules  require.  Since  a  market 
maker  cannot  effectively  adjust  his 
positions  or  engage  in  hedging  or  other 
risk  limiting  opening  transactions  from 
off  the  Exchange  floor  without  incurring 
a  significant  economic  penalty,  CBOE 
market  makers  must  either  be  physically 
present  on  the  Exchange  floor  at  all 
times  while  the  market  is  open,  or  face 
significant  risks  of  adverse  market 
movements  during  those  times  when 
they  must  necessarily  be  absent  from  the 
trading  floor. 

Further,  CBOE  Rule  8.1  currently 
disallows  market  maker  treatment  for  all 
off-floor  orders  without  regard  to  the 
individual  market  maker's  overall  level 
of  commitment  toward  meeting  his 
market  making  responsibilities,  as 
evidenced  by  his  record  of  engaging  in 
in-person  transactions.  Thus  CBOE  Rule 
8.1  not  only  disallows  market  maker 
treatment  in  circumstances  where  the 
market  maker  is  more  than  adequately 
meeting  his  obligations,  but  by  imposing 
costs  on  certain  hedging  or  risk- 
adjusting  transactions  of  market  makers, 
the  rule  may  actually  prevent  CBOE 
'market  makers  from  effectively 


'  See  Securities  Exchange  Act  Release  No.  32500 
dune  23.  1993).  58  FR  35060. 


^Questions  of  margin  and  capital  treatment  do 
not  arise  in  connection  with  closing  transactions 
initiated  from  off  the  floor,  since  thev  only  reduce 
or  eliminate  existing  positions. 
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discharging  their  market  making 
obligations  and  may  expose  them  to 
unacceptable  levels  of  risk. 

The  proposed  rule  change  would 
remedy  this  situation  by  imposing  a 
more  stringent  in-person  requirement  on 
those  market  makers  who  choose  to 
receive  market  maker  treatment  for 
transactions  executed  as  a  result  of  off- 
floor  orders.  In  place  of  the  existing 
25%  in-person  requirement  of  Exchange 
Rule  8.7,  Interpretation  .03,  the 
amended  proposal  would  require 
market  makers  who  choose  to  receive 
market  maker  treatment  for  off-floor 
orders  to  satisfy  the  more  stringent 
requirement  that  80%  of  their  total 
transactions  must  be  executed  in  person 
and  not  through  the  use  of  orders.  In 
addition,  the  market  makers  would  be 
required  to  satisfy  all  of  the  other 
existing  obligations  imposed  on  market 
makers,  including  the  requirement  that 
75%  of  their  total  contract  volume  in 
each  calendar  quarter  be  in  appointed 
classes.  Amendment  No.  1  also  clarifies 
that  the  off-fioor  transactions  of  a 
market  maker  should  constitute  a  course 
of  dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  and  that  no  market 
maker  should  enter  into  off-floor 
transactions  or  enter  off-floor  orders  that 
are  inconsistent  with  such  a  course  of 
dealings  as  prescribed  in  CBOE  Rule 
8.7(a)  for  all  market  maker  transactions.^ 
Further,  Amendment  No.  1  states  that 
such  off-floor  market  maker  transactions 
in  general  should  be  effected  for  the 
purpose  of  hedging,  reducing  the  risk  of, 
rebalancing  or  liquidating  open  market 
maker  positions. 

The  CBOE  believes  that  the  amended 
proposal  represents  a  more  appropriate 
and  realistic  treatment  of  market  maker 
transactions  initiated  from  off  the 
trading  floor  than  what  is  provided  for 
under  existing  Exchange  Rule  8.1.  The 
CBOE  believes  that  extending  favorable 
margin  and  capital  treatment  for  off- 
floor  transactions  only  to  those  market 
makers  who  submit  to  an  80%  in-person 
requirement  should  have  the  effect  of 
increasing  the  extent  to  which  market 
maker  transactions  contribute  to 
liquidity  and  to  the  maintenance  of  fair 
and  orderly  markets  on  the  CBOE  by 
providing  for  a  greater  degree  of  in- 
person  trading  by  market  makers  and  by 
enabling  market  makers  to  better 
manage  the  risk  of  their  market  making 
activities.  Thus,  the  CBOE  believes  that 


3 CBOE  Rule  8.7(a)  states  that  the  transactions  o^ 
a  market  maker  should  constitute  a  course  of 
dealings  reasonably  calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly  market,  and  no 
market  maker  should  enter  into  transactions  or 
make  bids  or  offers  that  are  inconsistent  with  such 
a  course  of  dealings. 


JMI 


the  proposed  amendment  is  consistent 
with  and  in  furtherance  of  the  objectives 
of  section  6(b)(5)  and  section  11(a)  of 
the  Act  in  that  it  will  promote  the 
maintenance  of  fair  and  orderly  markets 
on  the  CBOE  and  will  contribute  to  the 
protection  of  investors  and  the  public 
interest. 

(Bj  Self-Begulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Beceived  From 
Memt)ers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 


refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
29, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFaxland, 
Deputy  Secretary. 

[FR  Doc.  94-8442  Filed  4-7-94;  8:45  am) 
BtLUNG  CODE  MIO-OI-M 


[Release  No.  34-^849;  File  No.  SR-CSE- 
94-01] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  the  Exchange's  Policy 
Governing  Quality  of  Markets 

April  1,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  25, 1994, 
the  Cincinnati  Stock  Exchange,  Inc. 
("CSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend 
the  policy  of  the  Exchange  governing 
the  quality  of  its  markets. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


« 17  CFR  200.3(>-3(a)(12)  (1993). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CSE  has  grown  as  a  direct  result 
of  the  mandate  in  section  llA  of  the 
Act.  15  U.S.C.  78k-l.  to  modernize  this 
country's  securities  market.  The  CSE 
states  that,  through  its  automated 
trading  system,  the  National  Securities 
Trading  System  {"NSTS").  the  CSE  has 
eliminated  the  need  for  a  physical, 
centralized  trading  floor,  replacing  it, 
and  all  its  attendant  overhead,  with  an 
efficient,  computerized  auction  market 
which  provides  market  information  and 
trading  interaction  equivalent  to  that 
provided  on  the  traditional  Hoors  of  the 
other  exchanges.  The  CSE  also  has 
replaced  the  specialist  system  with  a 
competing  specialist/open  book  system. 
Finally,  the  CSE  states  that  it  is  the  only 
exchange  that  provides  automatic 
executions  to  other  stock  exchanges  in 
the  Intermarket  Trading  System  ("ITS"). 
According  to  the  CSE,  this  makes  the 
CSE's  quotes  the  firmest  quotes  in  the 
national  market  system. 

The  CSE  is  no  longer  the  smallest 
regional  stock  exchange,  having  recently 
passed  both  of  its  two  closest  regional 
rivals  in  trade  and  share  volume. 
Drawing  upon  the  value  of  the  CSE's 
preferencing  initiative  and  the  strength 
of  the  Exchange's  affiliation  with  the 
Chicago  Board  Options  Exchange, 
which  manages  the  CSE's  computer 
facility.  Cincinnati  has  experienced  a 
fourfold  growth  in  trade  volume  and  a 
threefold  growth  in  share  volume  during 
the  past  two  years.  The  CSE  currently 
receives  seven  to  nine  times  as  many 
ITS  commitments  to  trade  from  the 
primary  market  as  it  generates  to  the 
primary  market,  a  standard  unmatched 
by  any  othe:  regional  exchange. 

In  order  to  continue  this  trend  of 
increasing  participation  as  a  competitive 
alternative  marketplace  in  the  national 
market  system,  the  CSE  proposes  to 
make  two  major  changes  to  its  quality  of 
markets  policy.  First,  the  Exchange 
proposes  to  eliminate  the  use  of 
autoquoting.  The  CSE  will  define 
autoquoting  as  the  computerized 
tracking  of  either  the  primary  market 
quote  or  the  national  best  bid  or  offer. 
Elimination  of  autoquoting.  in 
combination  with  the  new  spread 
parameter  policy  described  below,  will 
encourage  all  CSE  market  makers  to 
make  deeper,  more  competitive  markets. 

Consistent  with  its  character  as  an 
electronic  marketplace,  the  CSE  will 
permit  its  specialists  to  generate  their 
quotes  with  computers  as  long  as  they 
do  not  autoquote  and  as  long  as  their 
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quotes  are  accessible.  Accessibility  will 
be  defined  by  quantifiable  standards 
involving  ITS  inbound  activity,  price 
improvement,  and  the  number  of  quotes 
generated.  In  addition,  all  CSE  market 
makers,  whether  they  generate  their 
quotes  automatically  or  manually,  will 
be  limited  to  a  specific  number  of 
quotes  depending  on  the  number  of 
issues  they  trade  and  the  number  of 
trades  they  produce. 

The  second  change  to  the  Exchange's 
quality  of  markets  policy  is  a  proposal 
to  narrow  the  maximum  allowable 
quotation  spread  that  may  be  entered  by 
a  CSE  specialist  in  a  particular  security 
to  125%  of  the  average  of  the  three 
narrowest  quotation  spreads  for  that 
security  then  being  disseminated  by  the 
CSE  and  all  the  other  ITS  participant 
market  centers.^  The  proposal  also 
reaffirms  the  CSE's  commitment  to 
minimum  size  quotations  of  500  shares 
for  "active"  stocks  [ie.,  stocks  with 
greater  than  five  million  shares  of 
consolidated  monthly  volume)  and  200 
shares  for  "inactive"  stocks.  The  CSE 
believes  that  its  proposal  will  make  the 
CSE  the  most  stringent  of  any  regional 
exchange  with  respect  to  its  spread  and 
size  parameters. 

In  combination,  the  elimination  of 
autoquoting  and  the  narrowing  of 
allowable  quotation  spread  parameters 
represent  a  serious  commitment  by  the 
CSE  to  improve  the  quality  and 
credibility  of  its  marketplace.  These 
changes  will  add  liquidity  to  the 
national  market  system,  provide  a  better 
opportunity  for  order  interaction,  and 
improve  the  CSE's  ability  to  compete. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
intended  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'  The  Commission  has  requested  data  from  the 
Exchange  showing  that  the  rule  change  will  result 
in  narrower  maximum  allowable  quotations 
spreads. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  wrritten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submis.sion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communif  aliens  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-94— 01 
and  should  be  submitted  by  April  29, 
1994. 

For  thp  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-8402  Filed  4-7-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exciiange, 
Incorporated 

April  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1S34  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Almi  ResiJentia!  Properties  Trust 
Sharps  cf  Beneficial  Interest.  SOI  Par 
Value  (File  No.  7-12215) 
Bowa'er.  Inc. 
Depositary  Shares  (rep.  M.  sh.  PRIDES  Ser. 
B  Cv.  Pfd.,  Sl.OO  Par  Value)  (File  No.  7- 
12216) 
Bowatpr,  Inc. 
Depositon-  Shares  (rep.  lU  sh.  8.40%  Ser. 
C  Cm.  Pfd..  Sl.OO  Par  Value]  (File  No.  7- 
12217) 
Capital  RE  LLC 

7.65%  Mon.  Inc.  Pfd.  Shs.  (MIPS)  (File  No. 
7-12218) 
Qistalerias  de  Chili  S.S. 

American  Depositary  Shares  (rep.  3  shs. 
Com.  Without  Par' Value)  (File  No.  7- 
12219) 
Empresas  La  Modema,  S.A.  de  CV. 
American  Depositary  Shares  (rep.  Ord. 
Partic.  Certificates')  (File  No.  7-12220) 
Glimcher  Realty  Tnjst 
Common  Shares  of  Beneficial  Interest  (File 
No.  7-12221) 
Institute  Mobiliare  Italiano.  SPA 
American  Depositary  Shares  (rep.  3  sh. 
Com..  LIT  5.CO0)  (File  No.  7-12222) 
Kaiser  Aluminum  Corp. 

8.255%  PRIDES.  Cv.  Pfd.,  S.05  Par  Value 
(File  No.  7-12223) 
Mid-America  Apartment  Communities,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12224) 
Morgan  Stanley  Africa  Investment  Fund.  Inc. 
Common  Stock,  SOI  Piir  Value  (File  No.  7- 
12225) 
Morgan  Stanley  Finance,  PLC 

7.80%  Cap.  Units  (File  No.  7-12226) 
Natiora!  Health  Investors,  Inc. 
8.5%  Cm.  Cv.  Pfd.,  S.Ol  Par  Value  (File  No. 
7-12227) 
O'Suilivan  Industries  Holdings,  Inc. 
Common  Stock,  Sl.OO  Par  Value  (File  No.  7- 

12226) 
Occidental  Petroleum  Corp. 

S3  00  Cm  EXY-Indcf?d  Cv.  Pfd.  Sto<.k. 
SI  00  Par  Value  (File  No.  7-12229) 
Pacific  Gulf  Properties.  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12230) 
Plavtcx  Products,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12231) 
Public  Sen  ice  Electric  &  Gas  Co. 
6.75%  Cm  Pfd.  S25.00  Par  Value  (File  No. 
7-12232) 
Security  Connecticut  Corp. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12233) 
Walden  Residential  Properties,  Inc. 


Common  Stock,  S.Ol  Par  Value  (File  No.  7- 

12234) 
Great  Western  Financial 
a75%  Cm.  Cv.  Dep.  Pfd.,  Sl.OO  Par  Value 

(File  No.  7-12235) 

These  securities  are  listed  and 
re^stered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  25, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursua.nt  to  such  applications 
are  consistent  •with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
M^ket  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-8444  Filed  4-7-94;  8;45  anil 
BILLING  CODE  8010-01-M' 


[Rtlease  No.  34-<}3851;  File  No.  SR-MCC- 
94-01] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Processing  of  Basket 
Trades 

April  1.  1994. 

On  January  7,  1994,  the  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MCC-94-01)  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  to  amend  its  rules  relating  to 
the  processing  of  basket  trades.  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  February  15,  1994.2 
No  comment  letters  were  received.  This 
order  approves  the  proposal. 

I.  Description 

The  proposal  amends  MCC's  rules 
relating  to  the  processing  of  trades  in 
the  Chicago  Basket  ("CXM")  product 
which  is  traded  on  the  Chicago  Stock 


Exchange  ("CHX").3  The  CXM  is  a 
basket  of  stocks  that  is  comprised  of 
twenty-five  shares  of  each  of  the  stocks 
included  in  the  Chicago  Mercantile 
Exchange's  MMI  stock  index  futures 
contract.* 

Basket  trades  are  defined  by  MCC  as 
trades  in  a  group  of  securities  that  an 
exchange  or  market  place  self-regulatory 
organization  ("SRO")  has  designated  as 
eligible  for  execution  in  a  single  trade. 
MCC's  current  rules  relating  to  basket 
trades  permit  MCC  to  accept  from  an 
exchange  or  marketplace  SRO  locked-in 
basked  trade  data.  C3n  T-i-1,  MCC  reports 
the  locked-in  basket  trades  to 
participants  on  a  basket  purchase  and 
sales  report.  For  each  participant,  MCC 
aggregates  the  trade  data  to  arrive  at  an 
aggregate  basket  purchase  figure  and  an 
aggregate  basket  sale  figure.  Aggregate 
buy  side  and  aggregate  sell  side  basket 
transactions  are  then  "burst"  into  their 
component  securities,  which  are  eligible 
for  MCC's  continuous  net  settlement 
("CNS")  system,  for  clearance  and 
settlement.  The  CNS  system  nets  all 
component  securities  of  the  burst  basket 
with  each  participant's  other 
transactions  in  the  component 
securities.  This  results  in  an  individual 
participant  being  either  a  net  buyer  or 
a  net  seller  in  each  of  a  basket's 
com.ponent  securities.  These  positions 
are  refiected  on  the  appropriate  CNS 
purchase  and  sales  report. 

The  proposed  rule  provides  an 
alternative  clearing  process  for  trades  in 
the  CXM.  The  alternative  must  be 
elected  on  an  account-by-account  basis 
(as  opposed  to  a  trade-by-trade  basis). 
Under  this  alternative,  rather  than 
aggregating  all  buy  transactions  and  all 
sell  transactions  in  one  account  prior  to 
the  separation  of  the  CXM  into  its 
component  stocks,  MCC  will  separate 
each  basket  transaction  into  its 
component  securities  without  the 
aggregation  process.  N?CC  will  report 
this  information  to  the  electing 
participant  instead  of  the  participant's 
aggregate  net  buy  and  aggregate  net  sell 
basket  information.  According  to  MCC, 
the  proposed  alternative  will  make  it 
easier  for  participants  to  allocate  the 
correct  number  of  shares  with  the 
proper  execution  prices  to  customers 
and  will  make  it  easier  for  participants 


•15U.S.C.  78(b)(1)  (1988). 
'Securities  Exchange  Act  Rplease  No.  33595 
(Fabriiarv  8.  1994),  59  FR  7274. 


'  For  a  detailod  dcsciiplion  of  the  CXM  product. 
rrf<!r  (o  Securities  Exchange  Act  Release  No.  33053 
(October  15. 1993).  58  FR  4610  (File  No.  SR-CHX- 
93-181  forder  approving  proposed  rule  change). 

*  The  Chicago  Mercantile  Exchange's  MMI  is  a 
stock  index  futures  contract  which  is  based  on  the 
American  Stock  Exchange's  Major  Market  Index. 
The  Major  Market  Index  is  a  broad-based,  price- 
weighted  index  currently  ba.sed  on  twenty  stocks 
listed  on  the  New  York  Stock  Exchange. 
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to  identify  trades  for  cancellation  and 
correction. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.* 
The  Commission  believes  that  the 
alternative  settlement  process  is 
consistent  with  MCX^'s  obligations  under 
this  section  because  the  alternative 
settlement  process  will  make  it  easier 
for  participants  to  allocate  the  correct 
number  of  shares  with  the  proper 
execution  prices  to  customers  and  will 
make  it  easier  for  participants  to 
identify  trades  for  cancellation  or 
correction. 

In  addition,  the  Commission  believes 
that  the  alternative  settlement  process  is 
consistent  with  MCC's  other  obligation 
under  section  17A(b)(3)(F)  to  assure  the 
safeguarding  of  securities  and  funds  that 
are  in  its  custody  or  control  or  for  which 
it  is  responsible.6  MCC  participants  who 
trade  or  have  customers  who  trade 
baskets  and  choose  the  alternative 
settlement  process  will  be  subject  to  the 
same  financial  responsibility  and 
reporting  requirements  as  other  MCC 
participants.  Furthermore,  because  the 
baskets  will  be  burst  into  their 
component  securities  for  processing  and 
because  MCC  currently  processes  trades 
in  the  underlying  component  securities, 
MCC's  existing  risk  management 
systems  wiJl  apply  to  the  alternative 
processing  of  basket  trades. 

III.  Conchision 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  AcL 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-94-01)  be,  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFariand , 

Deputy  Secretary. 

[FR  Doc  94-8441  Filed  4-7-94;  8:45  ain| 
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[Release  No.  34-33854;  FU«  Na  SR-PSE- 
94-09] 

Self-Regulatory  Organizatfons;  Fiftng 
and  Order  Granting  Acceloratod 
Approval  of  Proposed  Rule  Change  by 
the  Pacific  Stocit  Exchange  Relating  to 
Extension  of  the  Exchange's  Lead 
Maricet  Maker  System  Pilot  Program 

Aprill.1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  31. 1994. 
the  Pacific  Stock  Exchange  Inc.  ("PSE") 
or  ("Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proi>osed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  PSE  requests  an  extension  to  its 
Lead  Market  Maker  System  ( "LMM") 
Pilot  program  until  September  30. 1994. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
PSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  sp)ecified  in  Item 
fV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
.statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Introduction 

On  January  17, 1990,  the  Commission 
approved,  on  a  pilot  basis,  a  PSE 
proposal  to  establish  a  Lead  Market 
Maker  system  in  order  to  enhance  the 
ability  of  the  Exchange  to  compete  in  a 
multiple  trading  environment. 

The  Coirunission  initially  approved 
the  LMM  pilot  program  to  continue  for 
eighteen  months  to  July  31, 1991.'  The 


Commission  has  granted  two  extensions 
to  the  pilot  program  in  order  for  both 
the  Commissioo  and  PSE  to  more 
closely  examine  the  functioning  of  the 
pilot  program.2  The  PSE  has  submitted 
pilot  program  reports  to  the  Commission 
on  September  18, 1992  and  July  26, 
1993.  On  July  26, 1993,  the  Exchange 
requested  permanent  approval  of  the 
pilot  program.3  The  PSE  is  requesting 
this  time  extension  in  order  to  provide 
additional  time  for  evaluation  of  the 
program. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  promote  just 
dnd  equitable  principles  of  trade  and 
will  contribute  to  the  protectioD  of 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Recei\-ed  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
program  until  September  30, 1994  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6  and  the 
rules  and  requirements  thereunder.* 
The  Commission  concludes,  as  it  did 
when  approving  the  commencement  of 
the  pilot  program,  that  the  PSE  proposal 
may  enhance  the  market-making 
mechanism  on  the  PSE,  thereby 
improving  the  markets  for  listed  options 


'  See  Securities  Exchange  Aa  Rel«i.<«  No.  27631 
(lanuary  17.  1990).  55  VR  2462  (^inuar>-  24.  1990) 


(approving  SH-PSE-a»-27  and  Ametvlnwnt  No  1 
thereto)  ("Pilot  Approval  Order"). 

'  Se«  Securities  Exchai^e  Act  Release  No.  310t>3 
(August  21.  1992).  57  FR  39255  (August  2a.  19921: 
and  Securities  Exchange  Act  Release  No.  31Gas 
(December  22.  1992).  57  FR  31635  (nprpmber  30. 
1992). 

1  See  File  No.  SR-PSE-93-16. 

« 15  U.S.C  78ffb)  (19621 
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on  the  Exchange.  Specifically,  the 
Commission  believes  the  LMM  pilot 
may  improve  the  PSE's  market  making 
capabilities  by  creating  long-term 
commitments  to  options  classes. 
Moreover,  the  pilot  program  will 
continue  with  adequate  due  process 
safeguards  in  the  LMM  selection  and 
termination  procedures  and  retain 
procedures  that  prevent  the  misuse  of 
material  non-public  LMM  information 
by  either  an  LMM  or  a  broker-dealer 
affiliated  with  an  LMM. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  PSE  has 
not  indicated  that  there  have  been  any 
problems  associated  with  the  operation 
of  the  LMM  system.  In  addition,  because 
the  Commission  has  not  received  any 
adverse  comments  concerning  the 
Exchange's  pilot  program,  the 
Commission  believes  good  cause  exists 
to  approve  the  extension  of  the  pilot 
program  on  an  accelerated  basis  to  alio  .v 
it  to  continue  uninterrupted. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argument  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-94-09  and  should  be  submitted 
by  April  29, 1994. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
94-09)  is  approved  through  September 
30. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-8401  Filed  4-7-94;  8:45  am] 

BILLING  CODC  BOIO-OI-M 


[Release  No.  34-33850;  File  No.  SR-Phlx- 
93-53] 

Self'Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rul«  Change  To  Adopt  Rule  708,  Acts 
Detrimental  to  the  Interest  or  Welfare 
of  the  Exchange 

April  1.  1994. 

On  November  4,  1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commis.sion"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  adopt  new  Phlx  Rule  708, 
Acts  Detrimental  to  the  Interest  or 
Welfare  of  the  Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33302 
(December  8.  1993).  58  FR  65610 
(December  15, 1993).  No  comments 
were  received  on  the  proposal. 

The  Phlx  proposes  to  adopt  rule  708, 
Acts  Detrimental  to  the  Interest  or 
Welfare  of  the  Exchange.^  The  proposed 
rule  concerns  unethical  behavior  not 
necessarily  related  to  trading  principles 
or  the  handling  of  accounts  covered  by 
Phlx  Rule  707,  Just  and  Equitable 
Principles  of  Trade.*  The  Exchange 
states  that  the  new  rule  will  serve  as  a 
more  appropriate  jurisdictional  basis  for 
acts  such  as  those  listed  in  Commentary 
.01  to  the  rule.  The  following  is  the  text 
of  tbe  rule: 

Acts  Detrimental  to  the  Interest  or  Welfare  of 

the  Exchange 

Role  708.  A  member,  member  organization, 
or  person  associated  with  or  employed  by  a 
member  or  member  organization  shall  not 
engage  in  acts  detrimental  to  the  interest  or 
welfare  of  the  Exchange. 
Commentary  .01 

Acts  which  could  be  deemed  detrimental 
to  the  interest  or  welfare  of  the  Exchange 
include,  but  are  not  limited  to,  the  following: 


(a)  Conviction  or  guilty  plea  to  any  felony 
charge  or  any  securities  or  fraud-related 
criminal  misconduct; 

(b)  Use  or  attempted  use  of  unauthorized 
assistance  while  taking  any  securities 
industry  or  Exchange-related  qualification 
examination; 

(c)  Failure  to  make  a  good  faith  effort  to 
pay  any  fees,  dues,  fines  or  other  monies  due 
and  owing  to  the  Exchange; 

(d)  Destruction  or  misappropriation  of 
Exchange  or  memljer  property; 

(e)  Misconduct  on  the  trading  floor,  in 
violation  of  the  Exchange's  Order  and     • 
Decorum  Regulations,  that  is  repetitive, 
egregious  or  of  a  publicly  embarrassing 
nature  to  the  Exchange. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (5)  and  (6) 
of  the  Act. 5  Section  6(b)(5)  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public.  Section 
6(b)(6)  requires  that  the  rules  of  an 
exchange  provide  that  its  members,  and 
persons  associated  with  its  members,  be 
appropriately  disciplined  for  violation 
of  the  rules  of  the  exchange. 

The  Commission  believes  that 
adoption  of  Phlx  Rule  708,  Acts 
Detrimental  to  the  Interest  or  Welfare  of 
the  Exchange,  should  enable  the 
Exchange  to  enforce  its  rules  by 
providing  a  more  direct  jurisdictional 
basis  upon  which  to  initiate  disciplinary 
action  under  Phlx  Rule  960,  which 
contains  the  Exchange's  disciplinary 
process  and  procedures.o  Specifically, 
Phlx  Rule  708  will  provide  disciplinary 
jurisdiction  for  things  such  as  failure  to 
make  a  good  faith  effort  to  pay  fees, 
dues,  fines  or  other  monies  due  to  the 
Exchange,  and  unethical  or 
inappropriate  actions  that  do  not  readily 
fit  under  Phlx  Rule  707.'  The 


5  15U.S.C.  78s(bK2)  (1982). 

<■  17  CFR  200.3C>-3(a)(12)  (1993). 


'15U.S.C78s(b)(l)(1988). 

2  17  CFR  240.19b-4  (1993). 

'Other  nationa)  securities  exchanges  have  similar 
.ulej  prohibiting  acts  detrimental  to  the  interest  or 
welfere  of  the  exchange.  See  New  York  Slock 
Exchange  Rule  476(a)(7):  American  Stock  Exchange 
Con$titution.  section  4(j). 

<Phlx  Rule  707  provides;  "A  member,  member 
orgariization.  or  person  associated  with  or 
employed  by  a  member  or  member  organization 
shall  not  engage  in  conduct  inconsistent  with  just 
and  equitable  principles  of  trade." 


» 15  U.S.C.  78f(b}  (5)  and  (6)  (1988). 

•^  Under  Phlx  Rule  960  the  Exchange  prepares  a 
statement  of  charges,  the  respondent  is  given  15 
business  days  to  file  a  written  answer,  and  a  hearing 
t>efore  a  Hearing  Panel  is  held  upon  the  request  of 
the  respondent  or  upon  a  motion  of  the  Business 
Conduct  Committee.  The  Business  Conduct 
Committee  reviews  the  entire  record  of  the 
disciplinary  proceedings,  and,  by  a  majority  of  the 
members  voting,  makes  a  written  decision  whether 
the  respondent  has  committed  violations  and  the 
appropriate  sanctions  therefor.  Sanctions  may 
include  expulsion,  suspension,  fines,  censure, 
limitations  or  termination  as  to  activities,  functions, 
operations,  or  association  with  a  member  or 
member  organization,  or  any  other  ntling  sanction.- 
The  respondent  has  15  business  days  to  petition  the 
Disciplinary  Review  Committee  for  review  of  the 
decision. 

'  The  Commission  notes  that  some  of  the 
enumerated  actions  {e.g.,  conviction  of  e  felony 
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Commission  believes  that  allowing  the 
Phlx  to  initiate  disciplinary  proceedings 
for  failure  to  make  a  good  faith  effort  to 
pay  a  fee.  due,  fine  or  other  monies  due 
to  the  Exchange,  will  aid  in  deterring 
behavior  violative  of  the  Phlx  Rules. 

In  addition,  new  rule  708  will  provide 
the  Exchange  with  clear  authority  to 
bring  actions  against  Exchange  members 
according  to  the  procedures  contained 
in  Phlx  Rule  960  for  repetitive  or 
egregious  violations  of  the  Phbc  Rule  60 
Order  and  Decorum  Regulations.  Under 
Phlx  Rule  60.  a  Floor  OfRcial  or 
Exchange  Official  may  impose  on 
members  and  member  organizations 
assessments  not  to  exceed  $1,000.00  per 
occurrence  for  breaches  of  regulations 
which  relate  to  administration  of.  and 
order,  decorum,  health,  safety  and 
welfare,  on,  the  exchange.^  The 
Business  Conduct  Committee  may  then 
determine  that  there  is  probable  cause  to 
conclude  that  the  actions  violate  new 
Rule  708  and  recommend  that 
disciplinary  actions  be  taken  bv  the 
Exchange  under  rule  960.' 

Although  the  Commission  believes 
the  Phlx  already  has  the  ability  to  bring 
repetitive  and  egregious  violations  of 
any  of  its  rules  to  the  Business  Conduct 
Committee  for  consideration  for  full 
disciphnary  proceedings,  and  expects  it 
to  do  so  in  appropriate  situations,  the 
Commission  does  not  belie\e  it  is 
unreasonable  to  state  this  specifically  in 
a  separate  rule  to  make  it  clear  to 
members  that  egregious  violations  will 
be  prosecuted  appropriately. 

The  Commission  believes  that  the 
new  rule  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  enable 


charge)  sut^ects  a  person  to  a  sututory 
disqualificalson.  as  definad  in  section  3(a)(39)  of  the 
Act,  and  emphasires  that  the  Exchange  currently 
has  other  bases  on  which  to  disciplin*  a  member 
subject  to  a  ktatutofy  disqnalincation. 

•There  currently  are  seven  rule  60  Regulations 
which  address  smoking,  food,  liquids  and 
beverages,  identification  badges/access  cards,  order, 
visitors  and  appticams.  dx«9a.  and  proper 
utilization  of  the  security  system.  Each  regulation 
contains  its  own  schedule  of  fines  per  occurrence. 

In  addition,  the  P^bi  currently  has  pending  with 
the  Commi.'.iion  «  proposed  rule  change  to  add 
language  to  Regulation  4  (Order)  under  rule  60 
which  provides  that  in  instances  where  an  act 
violating  the  regulation  is  deemed  particularly 
egregioua,  or  when  an  individual  has  established  a 
pattern  of  order  vioJations.  fvro  Floor  Officials  may 
refer  to  the  matter  to  the  Business  Conduct 
Committee.  See  Commission  File  Na  SR-Phlx-94- 
14. 

■Phlx  Rule  960.2fe)  states  that  whenever  it 
appears  lo  the  Business  Conduct  Committee  that 
there  is  probabte  cause  for  finding  a  violation 
within  the  disciplinary  jurisdiction  of  the  Exdianga 
it  shall  direct  the  stafT  of  the  Exchange  to  prepare 
a  statement  of  charges.  The  Rule  also  provides  that 
whenever  the  Business  Conduct  Committee 
determines  that  vioJations  hdve  not  occurred  or  thai 
disciplinary  action  is  not  wananted,  it  shall  so 
in.siruct  the  Exchange's  staff. 


the  Exchange  to  ensure  proper  conduct 
by  its  members,  which  leads  to  more 
efficient  and  reliable  markets,  and  is 
consistent  with  section  6(bM6)  of  the  Act 
in  that  the  rule  provides  that  its 
niembers,  and  persons  associated  with 
its  members,  may  be  appropriately 
disciplined  for  violation  of  the  rules  of 
the  Exchange. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-Phlx-93-53) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegatod 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-8404  Filed  4-7-94.  845  am) 
BILUhta  CODE  aoio-oi-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

April  4.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Cold  Metal  Products.  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12200) 
EMPHESYS  Financial  Group,  Inc. 
Common  Stock,  $.01  Par  Vahie  (File  No.  7- 
12201) 
Puget  Sound  Power  &  Light  Company 
Adj.  Cum.  Preferred  Stock  Series  B  S'-ii 
Conv.  (File  No.  7-12203) 
Titan  Holding.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12204) 
International  Colin  Enragy  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
12205) 
Frontier  Adjusters  of  America.  Inc. 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
122006) 
Rhodes,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12207) 
Executive  Risk,  Inc. 
Common  Stock,  S  01  Par  Value  (File  Na  7- 
12208) 
Bankers  Trust  New  York  Corporation 
Depositary  Shares,  Preferred  Stock  (File 
No.  7-12209) 
Storage  USA,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12210) 
Ralcorp  Holdings,  Inc. 


When  Issued  Cominon  Stock.  $.01  Par 
Value  (File  No.  7-12211) 
Digital  Equipment  Corporatku 
Dep.  Shares  S'/*  Pc  Cum.  Preferred  Stock. 
Si. 99  Par  Value  (File  Na  7-12212) 
Ameriquest  Technologies,  Inc. 
Common  Stixrk,  $.01  Par  Value  (File  No  7- 
12213) 
Exploration  Company  of  Louisiana,  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No  7- 
12214) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  25, 1994, 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  EX: 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintraiance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delf^afed 
authority. 
lonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-8443  Filed  04-07-94;  8:45  am) 

BILUNG  COOe  KHiMn-M 


[R«l.  No.  IC-2018S;  811-3628] 

Home  Investors  Government 
Guaranteed  Incom*  Fund,  Inc.;  Notice 
of  Application  for  Deregtatration 

April  1,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act "). 


"'15U.S.C78.s(b)t2)fl988). 

••  17  CFR  200.30-3(am2)  (19931 


APPLICANT:  Home  Investors  Government 
Guaranteed  Income  Fund,  Inc  (doing 
business  as  SunAmerica  Federal 
Securities  Fund). 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  16,  1994. 

HEARING  OR  NOTlFICAnON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


16876 


Federal  Register  /  Vol.  59,  No.  68  /  Friday.  April  8,  1994  /  Notices 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  26.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
v^Titing  to  the  SEC's  Secretar>-. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  733  Third  Avenue,  3rd  Floor, 
New  York.  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney.  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Mar>  land 
corporation.  On  December  23. 1982, 
applicant  registered  under  section  8(a) 
of  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8[b)  of  the 
Act  and  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  April  8, 1983.  and  applicant 
commenced  its  initial  public  offering  on 
that  date. 

2.  On  March  31, 1993,  applicant's 
Board  of  Directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  substantially  all  of  its 
assets  and  liabilities  to  the  SunAmerica 
Federal  Securities  Fund  (the  "Acquiring 
Fund"),  a  newly  created  series  of 
SunAmerica  Income  Portfolios 
(renamed  SunAmerica  Income  Funds) 
in  exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-8  of 
the  Act,  applicant's  directors 
determined  that  the  sale  of  applicant's 
assets  to  the  Acquiring  Fund  was  in  the 
best  interest  of  applicant's  shareholders, 
and  that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result.i 


'  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and  common  officers.  Although 
purchases  and  sales  between  affiliated  persons 


3.  The  directors  of  applicant 
concluded  that  the  reorganization 
would  benefit  applicant's  shareholders 
by  resulting  in  economies  of  scale  from 
combining  a  separate  investment 
company  into  one  series  of  a  series 
investment  company. 

4.  Preliminary  proxy  materials 
soliciting  shareholder  approval  of  the 
reorganization  were  filed  with  the  SEC 
on  June  17,  1993.  Definitive  proxy 
materials  were  filed  with  the  SEC  on 
July  30.  1993.  On  or  about  July  30.  1993. 
pro.x>'  materials  were  distributed  to 
applicant's  shareholders.  At  a  special 
meeting  held  on  September  23, 1993, 
holders  of  a  majority  of  the  outstanding 
voting  shares  of  applicant  approved  the 
reorganization. 

5.  Immediately  prior  to  the 
reorganization,  applicant  had  9.874,500 
shares  of  common  stock  outstanding, 
having  an  aggregate  net  asset  value  of 
5104,472,219  and  a  net  asset  value  per 
share  of  $10.58.  On  October  1,  1993, 
applicant  transferred  substantially  all  of 
its  assets  and  liabilities  to  the  Acquiring 
Fund  in  exchange  for  shares  of  the 
Acquiring  Fund.  The  number  of  shares 
of  the  Acquiring  Fund  issued  to 
applicant  was  determined  by  dividing 
the  value  of  applicant's  assets  by  the  net 
asset  value  of  an  Acquiring  Fund  share 
immediately  prior  to  the  reorganization. 
The  shares  received  in  exchange  for 
applicant's  assets  were  distributed  to 
applicant's  shareholders  pro  rata  in 
complete  liquidation  of  applicant. 

6.  The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  proxy 
materials  expenses.  Such  expenses, 
which  are  not  expected  to  exceed 
S50JD00.  were  borne  by  the  applicant 
and  SunAmerica  Income  Portfolios. 

7.  At  the  time  of  filing  of  the 
application,  applicant  had  no 
shareholders,  assets,  or  liabilities.  All  of 
applicant's  liabilities  and  obligations 
not  discharged  by  October  1. 1993  were 
assumed  by  the  Acquiring  Fund. 
Applicant  Is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  in,  and  does  not  propose 
to  engage  in,  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs. 

8.  On  January  24,  1994,  applicant 
filed  Articles  of  Dissolution  with  the 
Deportment  of  Assessments  and 
Taxation  of  the  State  of  Maryland. 


generally  are  prohibited  by  section  17(a)  of  the  Act, 
rule  J7a-8  provides  an  exemption  for  certain 
purchases  and  sales  among  investment  companies 
that  are  affiliated  persons  of  one  another  solely  by 
reason  of  having  a  common  investment  adviser, 
common  directors,  and/or  common  officers. 


For  thfi  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  11  ty  Secretary. 
IFR  Doc.  94-8435  Filed  4-7-94;  8:45  am) 

BILLING  CODE  8010-01-M 


[Rel.  No.  IC-20136;  812-6302] 

The  Laurel  Funds,  Inc.  et  at.;  Notice  of 
Application 

April  1.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Laurel  Funds,  Inc. 
("Laurel  Funds").  The  Boston  Company 
Investment  Series  ("TBC  Investment 
Series").  The  Boston  Company  Fund 
("TBC  Fund").  The  Boston  Company 
Tax-Free  Municipal  Funds  ("TBC  Tax- 
Free  Municipal  Funds"),  Funds 
Distributor,  Inc..  Mellon  Bank,  N.A. 
("Mellon"),  and  The  Boston  Company, 
Inc.  ("TBC"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
(a)  under  section  17(b)  granting  an 
exemption  from  section  17  (a)  and  (b) 
permitting  certain  joint  transactions 
under  section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
soek  an  order  under  section  17(b)  for  an 
exemption  from  section  17(a)  and  an 
order  under  section  17(d)  and  rule  17d- 
1  to  permit  certain  series  of  Laurel 
Funds  to  acquire  all  or  substantially  all 
of  the  assets  of  corresponding  series  of 
TBC  Investment  Series,  TBC  Fund,  and 
TBC  Tax-Free  Municipal  Funds  in 
exchange  for  shares  of  the  series  of 
Laurel  Funds. 

FILING  DATE:  The  application  was  filed 
on  January  31, 1994,  and  amended  on 
March  21, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  26. 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  in  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary, 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NVV.,  Washington.  DC  20549. 
Applicants:  Laurel  Funds,  909  A  Street, 
Tacoma,  Washington  98402.  TBC 
Investment  Series,  TBC  Fund,  and  TBC 
Tax-Free  Municipal  Funds,  One 
Exchange  Place,  Boston,  Massachusetts 
02109.  Funds  Distributor.  Inc., 
Exchange  Place,  10th  Floor,  Boston, 
Massachusetts,  02109.  Mellon.  One 
Mellon  Bank  Center,  Pittsburgh, 
Pennsylvania,  15258.  TBC.  One  Boston 
^lace.  Boston,  Massachusetts,  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  O'Hanlon,  Senior  Attomev,  at 
(202)  272-3922  or  C.  David  Messrnan. 
Branch  Chief,  at  (202)  272-3018  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Laurel  Funds  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation 
and  registered  under  the  Act.  Laurel 
Short-Term  Government  Securities 
Fund  ("Laurel  Bond"),  Laurel  Prime 
Money  Market  I  Fund  ("Laurel  Prime 
I"),  Laurel  U.S.  Treasury  Money  Market 
I  Fund  ("Laurel  Treasury  I"),  and  Laurel 
Tax-Exempt  Money  Market  Fund 
("Laurel  Tax-Exempt")  (collectively,  the 
"Acquiring  Funds")  are  series  of  Laurel 
Funds.  Mellon  serves  as  investment 
adviser  to  each  of  the  Acquiring  Funds. 

2.  TBC  Investment  Series,  TBC  Fund, 
and  TBC  Tax-Free  Municipal  Funds  are 
open-end  management  investment 
companies  organized  as  Massachusetts 
business  trusts  and  registered  under  the 
Act.  Short-Term  Bond  Fund  ("TBC 
Bond")  is  a  series  of  TBC  Investment 
Series.  Cash  Management  Fund  ("TBC 
Cash")  and  Government  Money  Fund 
("TBC  Government")  are  series  of  TBC 
Fund.  Tax-Free  Money  Fund  ("TBC 
Tax-Free")  is  a  series  of  TBC  Tax-Free 
Municipal  Funds.  TBC  Bond.  TBC  Cash, 
TBC  Government,  and  TBC  Tax-Free 
collectively  are  referred  to  herein  as  the 
"Acquired  Funds."  Mellon  currently 
serves  as  the  investment  adviser  for 
each  of  the  Acquired  Funds.  The  Boston 
Company  Advisors.  Inc.  ("Boston 
Advisors")  formerly  served  as  the 
investment  adviser  for  each  of  the 
Acquired  Funds. 

3.  Mellon  is  a  wholly-owned 
subsidiary  of  Mellon  Bank  Corporation. 
Boston  Advisors  is  a  wholly-owned 
subsidiary  of  TBC,  which  is  an  indirect 
wholly  owned  subsidiary  of  Mellon 
Bank  Corporation. 
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4.  As  of  September  30, 1993,  TBC 
owned  more  than  25%  of  the 
outstanding  shares  of  TBC  Bond.  TBC 
subsequently  transferred  a  number  of 
these  shares  to  Funds  Distributor,  Inc.. 
and  TBC  currently  owns  18.69%  of  the 
outstanding  shares  of  TBC  Bond.  Funds 
Distributor.  Inc.  currently  owns  5.62% 
of  the  outstanding  shares  of  TBC  Bond. 
Mellon  currently  holds  with  the  power 
to  vote  9%  of  the  outstanding  shares  of 
Laurel  Prime  I.  Mellon  also  currently 
holds  with  the  power  to  vote  5%  of  the 
outstanding  shares  of  Laurel  Treasury  I 
and  Laurel  Tax-Exempt.  The  initial 
offering  of  shares  of  Laurel  Bond  is 
expected  to  commence  in  April  1994. 
and  initially  Mellon  may  own  more  than 
5%  of  Laurel  Bond's  outstanding  shares. 

5.  Each  Acquiring  Fund  proposes  to 
acquire  all  or  substantially  all  of  the 
assets  of  its  corresponding  Acquired 
Fund  in  exchange  for  its  shares:  (a) 
Laurel  Bond  would  acquire  all  or 
substantially  all  of  the  assets  of  TBC 
Bond  in  exchange  for  shares  of  Laurel 
Bond;  (b)  Laurel  Prime  I  would  acquire 
all  or  substantially  all  of  the  assets  of 
TBC  Cash  in  exchange  for  shares  of 
Laurel  Prime  I;  (c)  Laurel  Treasury'  I 
would  acquire  all  or  substantially  all  of 
the  assets  of  TBC  Government  in 
exchange  for  shares  of  Laurel  Treasury 
I;  and  (d)  Laurel  Tax-Exempt  would 
acquire  all  or  substantially  all  of  the 
assets  of  TBC  Tax-Free  in  exchange  for 
shares  of  Laurel  Tax-Exempt. 

6.  The  Acquired  F'unds  will  endeavor 
to  discharge  all  their  knowTi  liabilities 
and  obligations  prior  to  the  closing  date. 
Each  of  the  Acquiring  Funds  will 
assume  all  liabilities,  expenses,  costs, 
charges,  and  reserves  or  obligations  of 
its  corresponding  Acquired  Fund 
reflected  on  an  unaudited  statement  of 
assets  and  liabilities  of  such  Acquired 
Fund  on  the  valuation  date.  The 
Acquiring  Funds  will  not  assume  any 
other  liabilities.' 

7.  In  connection  with  the  proposed 
reorganizations.  Laurel  Funds  will  enter 
into  separate  Agreements  and  Plans  of 
Reorganization  ("Plans")  with  each  of 
TBC  Investment  Series.  TBC  Fund,  and 
TBC  Tax-Free  Municipal  Funds.  Forms 
of  the  Plans,  including  the  consideration 
to  be  paid  or  received  by  the  funds 
involved,  have  been  reviewed  by  the 
directors  of  Laurel  Funds  and  the 


'  II  is  anticipated  that  (he  liabilities  of  each 
Acquired  Fund  to  Ije  reflected  in  the  closing 
statement  of  assets  and  liabilities  will  consist  of  all 
the  known.  non<ontingenl  liabilities  of  such 
Acquired  Fund  that  are  liquidated  in  amount.  Hon 
the  valuation  dale  there  exists  any  kjiown 
contingent  liability  or  any  known  absolute  but 
unquantified  liability,  the  parlies  to  the 
reorganization  will  agree  to  an  appropriate 
procedure  for  the  satisfaction  of  such  liability,  such 
as  insurance,  indemnity  or  eslablish.Tient  of  reser\'e. 


trustees  of  TBC  Investment  Series.  TBC 
Fund,  and  TBC  Tax-Free  Municipal 
Funds,  including  the  directors  and 
trustees  who  are  not  "interested 
persons"  of  each  company,  and  thev 
have  approved  the  reorganizations.  Each 
board  based  its  decision  to  approve  the 
reorganizations  on  a  number  of  factors, 
including:  (a)  The  capabilities  and 
resources  of  the  Acquiring  Funds' 
investment  adviser;  (b)  expense  ratios 
and  published  information  regarding  the 
fees  and  expenses  of  th*-  funds;  (c)  the 
terms  and  conditions  of  the 
reorganizations,  and  whether  the 
reorganizations  would  resuh  in  the 
dilution  of  shareholder  interests:  (d)  the 
compatibility  of  the  funds'  investment 
objectives,  policies,  and  restrictions,  as 
well  as  service  features  available  to 
shareholders;  (e)  the  absence  of  any 
costs  of  the  reorganizations  to  the  funds; 
and  (f)  the  favorable  tax  consequences  of 
the  reorganizations. 

8.  The  proposed  reorganizations  will 
be  submitted  for  approval  by  the 
shareholders  of  TBC  Cash.  TBC 
Government,  and  TBC  Tax-Free  at 
meetings  tentatively  scheduled  to  be 
held  on  May  20,  1994.  The  approval  of 
shareholders  of  TBC  Bond  will  be 
sought  in  the  second  half  of  1994. 
Approval  will  be  solit-ted  pursuant  to  a 
prospectus/proxy  statement  comparing 
the  Acquiring  Funds  and  the  Acquired 
Funds,  and  describing  the  proposed 
reorganizations  and  the  reasons 
therefore.  Assuming  that  the  required 
shareholder  votes  are  obtained  at  the 
shareholder  meetings,  the  valuation  date 
of  the  reorganizations  involving  TBC 
Cash.  TBC  Government,  and  TBC  Tax- 
Free  is  expected  to  be  May  20, 1994,  and 
the  closing  date  is  expected  to  be  May 
23.  1994. 

9.  The  number  of  shares  of  each 
Acquiring  Fund  to  be  issued  to  the 
corresponding  Acquired  Fund  will  be 
determined  on  the  basis  of  relative  net 
asset  values  on  the  valuation  date,  by 
dividing  the  net  value  of  the  assets  of 
each  Acquired  Fund  by  the  net  as.sot 
value  of  a  share  of  the  corresponding 
Acquiring  Fund. 

As  soon  as  practicable  after  the 
closing  date,  each  of  the  Acquired 
Funds  will  liquidate  and  distribute  pro 
rata  to  its  shareholders  of  record  the 
shares  of  the  corresponding  Acquiring 
Fund  received  by  it  pursuant  to  the 
reorganization.  After  such  distribution 
and  the  winding  up  of  its  affairs,  each 
of  the  Acquired  Funds  will  be 
terminated. 

10.  The  expenses  of  the 
reorganizations  will  be  borne  by  Millon. 
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Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  Act  provides, 
in  pertinent  part,  that  any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  any  other  person  is 
an  affiliated  person  of  that  person. 

2.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security 
or  other  property. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied. 

4.  As  noted  above,  the  Acquiring 
Funds  and  tlie  Acquired  Funds  have  a 
common  investment  adviser.  Thus,  the 
proposed  reorganizations  would  be 
exempt  from  the  provisions  of  section 
17(a)  by  virtue  of  rule  17a-8,  but  for  the 
fact  that  the  Acquiring  Funds  and  the 
Acquired  Funds  may  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  Because  TBC.  at  the 
commencement  of  discussions  regarding 
the  reorganizations,  owned  more  than 
25%  of  TBC  Bond's  outstanding  shares, 
TBC  Bond  and  Laurel  Bond  may  be 
deemed  to  be  part  of  a  common  control 
group.  Additionally,  to  the  extent  that 
Mellon  holds  more  than  5%  of  the 
outstanding  shares  of  each  of  Laurel 
Prime  I.  Laurel  Treasury  I,  and  Laurel 
Tax-Exempt,  it  may  be  deemed  to  be  an 
affiliated  person  of  each  such  fund. 
Also,  because  Funds  Distributor,  Inc. 
ovms  more  than  5%  of  the  outstanding 
shares  of  TBC  Bond,  it  may  be  deemed 
to  be  an  alTi  Hated  person  of  that  fund. 
Although  the  nature  of  these  affiliations 
precludes  applicants  from  relying  on 
rule  17a-8,  applicants  represent  that  the 
respective  boards  have  made  the 
findings  required  by  rule  17a-8,  and 
these  findings  and  the  bases  therefore 
will  be  recorded  fully  in  the  minutes  of 
the  board  of  each  company. 

5.  Section  17(b)  provides  that  the 
Commission  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 


overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

6.  Applicants  assert  that  the  term  of 
the  proposed  reorganizations  satisfy  the 
standards  of  section  17(b).  Applicants 
note  that  the  board  of  directors  or  board 
of  trustees  of  each  company  involved  in 
the  reorganizations,  including  the 
independent  directors  or  trustees,  has 
concluded  that  the  reorganizations  are 
in  Ihe  best  interests  of  the  funds  and 
that  the  interests  of  the  existing 
shareholders  of  the  funds  would  not  be 
diluted  as  a  result  of  the 
reorganizations.  Applicants  submit  that 
the  terms  of  the  proposed 
reorganizations  are  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  in  that  they  are  reasonable  and  fair, 
do  not  involve  overreaching,  and  are 
consistent  with  the  investment  policies 
of  each  of  the  Acquired  Funds  and 
Acquiring  Funds. 

7.  Section  17(d)  of  the  Act  prohibits 
any  affiliated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal  from 
effecting  any  transaction  in  which  such 
registered  company  is  a  joint,  or  joint 
and  several,  participant  with  such 
person  in  contravention  of  such  rules 
and  regulations  as  the  Commission  may 
prescribe  for  the  purpose  of  limiting  or 
preventing  participation  by  such 
registered  company  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
such  other  participant.  Rule  17d-l 
under  the  Act  provides  that  no  joint 
transaction  covered  by  the  rule  may  be 
consummated  unless  the  Commission 
grants  exemptive  relief  after  considering 
whether  the  participation  of  the 
investment  company  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

8.  Because  Mellon  holds  more  than 
5%  of  the  outstanding  shares  of  Laurel 
Prime  I,  Laurel  Treasury  1,  and  Laurel 
Tax-Exempt,  and  serves  as  the 
investment  adviser  for  these  funds,  and 
Funds  Distributor,  Inc.  owns  more  than 
5%  of  the  outstanding  shares  of  TBC 
Bond,  and  serves  as  distributor  for  that 
Fund,  the  Acquired  Funds  and  the 
Acquiring  Funds  may  be  considered 
affiliated  persons  or  affiliated  persons  of 
affiliated  persons  of  each  other.  In 
addition,  the  proposed  sale  of  assets  of 
each  Acquired  Fund  to  the 
corresponding  Acquiring  Fund  and  the 
related  transactions  involved  in  each 


reorganization  might  be  deemed  to  be  a 
joint  enterprise  or  arrangement 
prohibited  by  section  17(d)  and  rule 
17d-l. 

9.  Applicants  assert  that  the 
participation  in  each  reorganization  by 
each  fund  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  is  not  on  a  basis  different  fi"ora 
or  less  advantageous  than  that  of  other 
participants. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Dep  u  ty  Secreto  ry. 

[FR  Doc.  94-8437  Filed  4-7-94;  8:45  am) 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20187;  812-8806] 

PFL  Life  Insurance  Company,  et  al. 

April  1,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  PFL  Life  Insurance 
Company  ("PFL  Life"),  PFL  Endeavor 
Variable  Annuity  Account  ("Variable 
Account"),  and  AEGON  USA  Securities. 
Inc.  ("AEGON  Securities"). 
RELEVANT  1940  ACT  SECTIONS:  An 
Amended  Order  is  requested  under 
Seclion  6(c)  of  the  1940  Act  for 
exemptions  from  Sections  26(a)  and 
27(c)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  amended  order  to  permit  the 
deduction  from  the  assets  of  the 
Variable  Account  of  a  mortality  and 
expense  risk  charge  and  a  distribution 
charge  under  certain  individual  flexible 
premium  variable  annuity  contracts  (the 
"contracts").  The  amended  order  would 
supersede  a  prior  order  that  permitted 
the  deduction  of  the  mortality  and 
expense  risk  charge  by  permitting  the 
additional  deduction  for  the  distribution 
charge. 

FILING  DATE:  The  application  was  filed 
on  January  31. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
amended  order  granting  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing.  Interested  persons  may 
request  a  hearing  on  the  application  by 
wrriting  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  26, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
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Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
WTiler's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N\V.,  Washington,  DC  20549. 
Applicants,  c/o  Craig  D.  Vermie,  Esq., 
PFL  Life  Insurance  Company.  4333 
Edgewood  Road  NE.,  Cedar  Rapids, 
Iowa  52499. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations  and 
Statements 

1.  Applicants  filed  an  application  on 
January  12,  1993  (the  "Original 
Application"),  for  an  order  pursuant  to 
section  6(c)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  under 
the  Contracts.  A  notice  was  issued  on 
February  22,  1993  (investment  Company 
Act  Release  No.  19278).  An  order  was 
issued  on  March  23,  1993  (Investment 
Company  Act  Release  No.  19345) 
granting  the  requested  exemptions  from 
sections  26(a)(2)  and  27(c)(2)  of  the  1940 
Act.  This  application  for  an  amended 
order  seeks  relief  to  permit  the 
deduction  of  a  distribution  financing 
charge  as  well  as  the  mortality  and 
expense  risk  charge. 

2.  PFL  Life  (formerly  known  as  NN 
Investors  Life  Insurance  Companv)  is  a 
stock  life  insurance  company 
incorporated  under  the  laws  of  Iowa  on 
April  19, 1961.  PFL  Life  is  an  indirect 
wholly-owned  subsidiary  of  AEGON 
USA,  Inc.  which,  in  turn,  is  indirectly 
owned  by  AEGON  n.v. 

3.  The  Variable  Account  is  registered 
with  the  Commission  under  the  1940 
Act  as  a  unit  investment  trust.  The 
Variable  Account  is  divided  into  a 
number  of  subaccounts,  each  of  which 
invests  solely  in  a  specific 
corresponding  portfolio  of  the  Endeavor 
Series  Trust  (the  "Series  Fund")  or  in 
the  shares  of  the  Janus  Growth  Portfolio 
of  the  WRL  Series  Fund,  Inc.  (the  "Janus 
Growth  Portfolio"). 

4.  The  Contracts  may  be  purchased  on 
a  non-tax  qualified  ba.sis  or  may  be 


purchased  and  used  in  connection  with 
retirement  plans  or  individual 
retirement  accounts  that  qualify  for 
favorable  federal  income  tax  treatment. 
The  Contracts  may  be  purchased  with 
an  initial  premium  payment  of  at  least 
$25,000.  Contract  owners  may  allocate 
premium  payments  to  one  or  more 
subaccounts  of  the  Variable  Account, 
each  of  which  will  invest  in  a 
corresponding  portfolio  of  the  Series 
Fund  or  the  Janus  Growth  Portfolio.  The 
minimum  amount  allocable  to  any 
subaccount  is  $500. 

5.  AEGON  Securities  (formerly  known 
as  MidAmerica  Management 
Corporation)  will  ser\'e  as  the 
distributor  and  principal  underwriter  of 
the  Contracts. 

6.  If  an  annuitant  who  is  not  the 
Contract  owner  dies  before  the  annuity 
commencement  date,  then  the  owTier 
will  become  the  annuitant.  In  the  event 
that  the  annuitant  (who  also  is  the 
Policy  owner)  dies  before  the  annuity 
commencement  date,  a  death  benefit  is 
payable  to  the  beneficiary-  upon  receipt 
of  due  proof  of  death,  and  will  be  the 
greater  of  (i)  the  Contract  value  on  the 
date  proof  of  death  and  election  of  the 
method  of  settlement  are  received,  or  (ii) 
the  total  premiums  paid  less  any  partial 
surrenders  plus  interest  at  an  annual 
rate  of  5  percent. 

7.  Prior  to  the  annuity  commencement 
date,  a  Contract  owner  may  surrender 
all  or  a  portion  of  the  Contract  value,  or 
transfer  Contract  value  between 
subaccounts  of  the  Variable  Account. 
The  minimum  amount  that  can  be 
withdrawm  from  a  subaccount  is  S500. 
The  minimum  amount  that  can  be 
transferred  from  one  subaccount  to 
another  is  the  lesser  of  $500  or  the 
entire  subaccount  value.  PFL  Life 
currently  imposes  no  charge  for  any 
transfers,  but  reserves  the  right  to 
impose  a  $25  charger  the  thirteenth  and 
each  subsequent  transfer  request  made 
by  the  Contract  owner  during  a  single 
Contract  year. 

8.  PFL  Life  will  deduct  an  annual 
contract  maintenance  charge  of  the 
lesser  of  2%  of  Contract  value  or  $35  per 
Contract  year.  This  charge  will  be 
deducted  pro  rata  horn  each  subaccount 
in  which  the  Contract  owner  is  invested 
at  the  end  of  each  Contract  year  prior  to 
the  annuity  commencement  date  to 
compensate  PFL  Life  for  the 
administrative  services  provided  to 
Contract  owners.  PFL  Life  also  deducts 

a  daily  administrative  expense  charge 
from  the  assets  of  each  subaccount  of 
the  Variable  Account.  This  charge  is 
equal  to  an  effective  annual  rate  of  .15% 
of  the  net  assets  of  the  subaccount.  PFL 
Life  does  not  anticipate  any  profit  from 
any  of  these  administrative  charges,  and 


will  monitor  its  administrative  expenses 
and  the  proceeds  of  these  charges  on  at 
least  an  annual  basis,  to  ensure 
compliance  with  Rule  26a-l  under  the 
1940  Act. 

9.  PFL  Life  will  deduct  the  aggregate 
premium  ta.xes  paid  on  behalf  of  a 
particular  Contract  from  the  Contract 
value  on  the  annuity  commencement 
date  (or  upon  full  surrender  or  payment 
of  the  death  benefit).  No  charges 
currently  are  made  for  federal,  state,  or 
local  taxes  other  than  premium  taxes. 
PFL  Life  reserves  the  right  to  deduct 
such  taxes  from  the  Variable  Account  in 
the  future. 

10.  PFL  Life  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks 
under  the  Contracts.  The  charge  is  equal 
to  an  effective  annual  rate  of  1.25%  of 
the  value  of  the  net  assets  in  the 
Variable  Account.  Of  that  amount, 
approximately  .45%  is  attributable  to 
mortality  risks,  and  approximately  .80% 
is  attributable  to  expense  risks.  The 
mortality  risk  borne  by  PFL  Life  arises 
from  its  obligation  to  make  monthly 
annuity  payments  regardless  of  how 
long  all  annuitants  or  any  individual 
annuitant  may  live.  The  expense  risk 
borne  by  PFL  Life  is  that  the  deductions 
for  administrative  costs  under  the 
Contracts  may  be  insu.Tcienf  to  cover 
the  actual  costs  incurred  by  PFL  Life. 

11.  PFL  also  incurs  a  risk  in 
connection  with  the  death  benefit 
guarantee.  On  the  Contract  owner  s 
death,  PFL  will  pay  the  greater  of  (a)  the 
Contract  value,  or  (b)  premium 
payments  (net  of  withdrawals)  plus  5% 
annual  interest. 

12.  PFL  Life  imposes  a  daily  charge 
designed  to  compensate  it  for  the  cost  of 
distributing  the  Contracts. '  This  charge 
is  equal  to  an  effective  annual  rate  of 
0.25%  of  the  value  of  the  net  assets  in 
the  Variable  Account.  This  charge  will 
cease  after  the  tenth  contract 
anniversary  or  at  such  time  as  the 
cumulative  amount  of  the  charge  equals 
8.5%  of  the  cumulative  premium 
payments  for  a  Contract,  whichever 
occurs  first.  To  the  extent  that  this 
charge  does  not  completely  cover  the 
cost  of  distributing  the  Contracts,  the 
excess  costs  will  be  met  from  PFL  Life's 
general  account  funds,  which  may 
include  amounts  derived  from  the 
charge  for  mortality  and  expense  risks. 
No  front-end  load  is  deducted  under  the 
Contracts,  and  no  deferred  sales  load  is 
deducted  from  the  proceeds  of  partial 
withdrawals  or  surrenders. 


'  Applicants  represent  ihdi.  during  the  Noiii  e 
Period,  the  application  will  be  amended  to  n-fioct 
this  representation. 
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13.  PFL  Life  will  bear  all  distribution 
and  sales  expenses  of  the  Contracts, 
including  the  payment  of  sales 
commissions  to  registered  broker- 
dealers.  PFL  Life  will  keep  all  revenues 
from  the  distribution  financing  charge  to 
partially  offset  its  distribution  and  sales 
expenses  with  respect  to  the  Contracts. 
If  the  distribution  financing  charge  is 
insufficient  to  cover  the  actual 
distribution  expenses,  then  PFL  Life 
will  bear  the  loss.  Conversely,  if  the 
charge  proves  more  than  sufficient,  then 
the  excess  will  be  profit  to  PFL  Life  and 
will  be  available  for  any  proper 
corporate  purpose.  The  charge  is  not 
designed  or  expected  to  generate  a 
profit. 

14.  PFL  Life  will  monitor  the  Variable 
Account  to  ensure  that  aggregate 
deductions  for  the  distribution 
financing  charge  do  not  exceed  8.5%  of 
aggregate  pajTnents  for  any  Contract 
owner. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Sections  26(a)(2)  and  27(c)(2).  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefore  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services.  Applicants 
request  exemptions  from  sections 
26(a)(2)  and  27(c)(2)  of  the  1940  Act  to 
the  extent  relief  is  necessary  to  permit 
the  deduction  from  the  Variable 
Account  of  the  mortality  and  expense 
risk  charges  and  distribution  financing 
charge  under  the  contracts. 

2.  Applicants  submit  that  PFL  Life  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks  and  for  bearing  distribution  costs, 
and  that  the  charge  of  1.25%  for 
mortality  and  expense  risks  is  consistent 
with  the  protection  of  investors  because 
it  is  a  reasonable  and  proper  insurance 
charge.  The  Applicants  also  submit  that 
the  charge  of  1.25%  for  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  PFL  Life's 
analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees,  and 


benefits  guaranteed  by  the  Contracts. 
PFL  Life  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of,  its  comparative  sun.'ey. 

3.  If  the  mortahty  and  expense  risk 
charge  is  insufficient  to  cover  actual 
costs  and  assumed  risks,  the  loss  will 
fall  on  PFL  Life.  Conversely,  if  the 
charge  is  more  than  sufficient  to  cover 
costs,  any  excess  will  be  profit  to  PFL 
Life.  If  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  viewed 
by  the  Commission  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
a  sales  charge.  PFL  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  PFL  Life  at  its 
admini.strative  offices  and  will  be 
available  to  the  Commission. 

4.  PFL  Life  represents  that  the 
distribution  financing  charge  of  0.25?<> 
is  a  reasonable  and  proper  charge.  No 
front-end  or  deferred  sales  charges  are 
imposed  under  the  Contracts. 

Because  PFL  Life  will  ensure  that  the 
aggregate  deductions  for  the  distribution 
financing  charge  under  any  Contract 
will  never  exceed  8.5%  of  the  aggregate 
payments  under  that  Contract,  the 
difference  between  the  proposed 
distribution  arrangement  and  an  8.5% 
front-end  sales  load  is  that  the 
distribution  financing  charge 
deductions  will  either  be  smaller,  later, 
or  both  smaller  and  later  than  such  a 
front-end  load.  Accordingly,  the 
proposed  distribution  financing  charge 
would  be  more  favorable  to  Contract 
owners  than  a  front-end  sales  load  of 
8.5%.  PFL  Life  has  concluded  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Contract  owners.  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  that  will  be  maintained 
by  PFL  Life  at  its  administrative  offices 
and  will  be  available  to  the 
Commission. 

5.  Applicants  undertake  to  include,  in 
the  prospectus  forming  part  of  the 
registration  statement  for  the  Contracts 
under  the  Securities  Act  of  1933,  as  it 
may  from  time  to  time  be  amended, 
statements  (a)  describing  the  purpose  of 
the  distribution  financing  charge,  and 
(b)  stating  that  the  staff  of  the  Securities 
and  Exchange  Commission  deems  such 


charge  to  constitute  a  deferred  sales 
charge.2 

6.  PFL  Life  also  represents  that  the 
Variable  Account  will  only  invest  in 
management  investment  companies 
which  undertake,  in  the  event  such 
companies  adopt  plans  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plans  under  Rule 
12b-l. 

Conclusion 

Applicants  assert  that;  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)  and  27(c)(2)  of  the  1940  Act  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charges  and  the 
distribution  financing  charge  under  the 
Contracts  meet  the  standards  in  section 
6(c)  of  the  1940  Act.  In  this  regard,  the 
Applicants  assert  that  the  e.xemptions 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  policies 
and  purposes  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  94-8438  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  S010-01-M 

[Release  No.  35-26018] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  1,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  25. 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 


'  Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  redect 
this  representation. 


declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
request  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Corporation 
(70-8339) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
has  filed  an  application-declaration 
pursuant  to  sections  6(a),  7,  9(a),  10  and 
13(f)  of  the  Act  and  Rules  50  and  80- 
91  thereunder.  CSW  requests  approval 
of  its  proposed  acquisition 
("Transaction")  of  El  Paso  Electric 
Company  ("EPE"  and  after  completion 
of  its  reorganization  in  bankruptcy, 
"REPE"),  the  issuance  of  securities  in 
connection  with  the  acquisition,  the 
addition  of  EPE  to  the  existing  CSW 
system  service  agreement  ("Service 
Agreement"),  and  certain  related 
transactions,  as  described  herein. 

EPE  is  a  Texas  electric  utility 
company  and  a  debtor-in-possession  in 
bankruptcy  reorganization  proceedings 
pending  in  the  Bankruptcy  Court  for  the 
Western  District  of  Texas  ("Bankruptcy 
Court").  EPE  is  engaged  in  the 
generation  and  distribution  of  electricity 
through  an  interconnected  system  to 
approximately  261.000  retail  customers 
in  El  Paso,  Texas  and  an  area  of  the  Rio 
Grande  Valley  in  west  Texas  and 
southern  New  Mexico,  and  to  wholesale 
customers  located  in  southern 
California,  Texas,  New  Mexico  and 
Mexico.  EPE  has  one  subsidiary  which 
it  expects  to  dispose  of  in  the  first 
quarter  of  1994.  EPE's  generating 
facilities  have  a  net  capacity  of  1,497 
megawatts  ("MWs"),  consisting  of  an 
entitlement  of  600  MWs  from  Palo 
Verde  Nuclear  Generating  Station  Units 
1,  2  and  3  and  104  MWs  from  the  Four 
Comers  Generating  Project,  and 
generating  capacity  of  246  MWs  from 
the  Rio  Grande  Power  Station,  478  MWs 
from  the  Newman  Power  Station  and  69 
MWs  from  the  Copper  Station.  EPE  also 
owns  various  transmission  lines  and 
associated  substations  and  other 
equipment. 

CSW  is  a  registered  electric  utility 
holding  company.!  The  Operating 
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Companies  are  public  utility  companies 
engaged  in  generating,  purchasing, 
transmitting,  distributing  and  selling 
electricity.  They  supply  electric  service 
to  approximately  1.6  million  retail 
customers.  CP&L  and  West  Texas 
operate  in  south  and  central  west  Texas, 
respectively;  PSC-OK  operates  in 
eastern  and  southwestern  Oklahoma; 
and  SWEPCO  operates  in  northeastern 
Texas,  northwestern  Louisiana  and 
western  Arkansas. 

Summary  of  the  Transaction 

To  effect  the  Transaction.  EPE  will 
merge  with  a  shell  subsidiary  to  be 
established  by  CSW  ("CSW  Sub"),2  with 
EPE  as  the  surviving  corporation.  As  a 
result  of  the  Transaction,  EPE  will 
become  a  wholly  owned  subsidiary  of 
CSW.  Simuhaneously  with  the  merger,' 
EPE's  plan  of  reorganization  ("Plan") 
will  become  effective.  As  part  of  the 
reorganization  and  merger,  in  exchange 
for  existing  EPE  securities  and  claims 
against  EPE.  EPE's  current  stockholders 
and  creditors  will  receive  shares  of  CSW 
common  stock,  $3.50  par  value  ("CSW 
Common  Stock"),  securities  of  REPE 
("New  EPE  Securities")  and/or  cash. 
The  total  Transaction  consideration  will 
be  approximately  $2.1  billion,  exclusive 
of  cash  retained  by  EPE  and  paid  out  to 
EPE  creditors  and  preferred 
shareholders  prior  to  the  date  on  which 
the  Plan  becomes  effective  ("Effective 
Date")  and  exclusive  of  bonds  to  be 
issued  in  pledge  as  security  for  other 
obligations.  Because  the  Plan  and 
merger  agreement  allow  CSW  to 
substitute  CSW  Common  Stock  for 
certain  of  New  EPE  Securities  and  to 
substitute  cash  for  CSW  Common  Stock, 


>  CSW  own*  all  of  ihe  outstanding  shares  of 
common  stock  of  Central  Power  and  Light  Company 
("CPftL").  Public  Service  Company  of  Oklahoma 


("PCS-OK"),  Southwestern  Electric  Power 
Company  ("SWEPCO"),  West  Texas  Utilities 
Company  ("West  Texas'T  (collectively.  "Operating 
Companies").  Transok.  Inc  CTransok ").  CSW 
Credit.  Inc.  ("Credit").  CSW  Energv.  inc 
("Energy"),  and  Central  and  South  West  Services. 
Inc.  ("Services").  CSW  owns  80%  of  the 
outstanding  shares  of  common  stock  of  CSW 
Leasing.  Inc.  ("Leasing").  In  addition.  Energy  holds 
interests  in  several  power  projects. 

Transok  is  a  natural  gas  gathering,  transmission 
and  processing  company  which  transports  for  and 
sells  natural  gas  to  PSC-OK  and  for  the  other 
Operating  Companies,  as  well  as  processes, 
transports  and  sells  natural  gas  to  and  for  non- 
afflliates.  Services  performs  various  accounting, 
engineering,  tax.  legal,  tmancial.  electronic  dau 
processing,  centralized  power  dispatching  and 
other  services  for  the  CSW  system.  Credit  purchases 
accounts  receivable  of  the  Operating  Companies. 
Transok.  and  unafTiliated  electric  and  gas  utilities. 
Energy  pursues  cogeneration  projects  and  other 
energy  ventures.  Leasing  Invests  In  leveraged  leases. 

aCSW  Sub  will  be  formed  solely  for  the  purpose 
of  effecting  the  Transaction,  and  all  authorized 
shares  of  CSW  Sub  common  stock  of  1,000  shares, 
SO.Ol  par  value  per  share,  will  be  issued  to  CSW 
at  the  price  of  SI  per  share  and  held  by  it  until 
consummation  of  the  Transaction,  at  which  time 
such  shares  will  be  converted  into  shares  of  REPE 
common  stock. 


the  exact  amount  and  mixture  of  CSW 
Common  Stock.  New  EPE  Securities  and 
cash  has  not  yet  been  determined.  In 
addition,  because  the  amount  of 
consideration  to  be  paid  to  holders  of 
EPE  common  stock  is  subject  to  certain 
contingencies,  the  total  Transaction 
consideration  may  be  somewhat  higher 
than  $2.1  billion.  It  is  currently 
anticipated  that  the  consideration  will 
consist  of  approximately  $773  miUion 
in  CSW  Common  Stock,  approximately 
$1.19  billion  in  New  EPE  Securities,  and 
aporoximately  $149  million  in  cash. 

Under  the  Plan  and  merger  agreement, 
CSW  may  issue  a  maximum  of 
approximately  $925  million  in  CSW 
Common  Stock  to  EPE  creditors  and 
shareholders.  In  addition,  certain 
options  to  purchase  EPE  common  stock, 
if  not  exercised  prior  to  the  Effective 
Date,  will  be  converted  into  options  to 
purchase  shares  of  CSW  Common  Stock. 

Interconnection 

CSW  states  that  EPE  is  physically 
interconnected  with  the  CSW  electric 
utility  system  through  the  transmission 
system  of  Southwestern  Public  Service 
Company  ("SPS").3  SPS  and  EPE  are 
interconnected  at  EPE's  transmission 
substation  near  Artesia,  New  Mexico. 
SPS  has  three  points  of  interconnection 
with  the  Operating  Companies:  A  115 
KV  interconnection  with  West  Texas 
near  its  Shamrock  substation:  a  230  KV 
interconnection  with  PSC-OK  at  the 
Oklahoma-Texas  state  hne  by  a 
transmission  line,  jointly  owned  by 
PSC-OK  and  SPS,  connecting  PSC-OK's 
Elk  City  substation  and  SPS's 
Harrington/Nichols  substation:  and  a 
345  KV  interconnection  with  PSC-OK  at 
its  Oklaunion  substation 

In  order  to  gain  access  to  the  SPS 
transmission  system,  EPE  and  CSW 
(through  Services,  as  agent  for  the 
Operating  Companies)  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  ("FERC")  on 
November  4, 1993  seeking  an  order 
pursuant  to  section  211  of  the  Federal 
Power  Act  ("FPA")  to  require  SPS  to 
provide  firm  and  non-firm  transmission 
services  in  connection  with  the  transfer 
of  power  and  energy  between  the  EPE 
and  CSW  control  areas  at  rates  and  on 
terms  and  conditions  that  the  FERC 
determines  to  be  just  and  reasonable. 
Through  its  section  211  application 
with  the  FERC.  CSW  intends  to  enter 
into  an  agreement  with  SPS  giving  EPE 
and  PSC-OK  the  right  to  use  the  SPS 


'  It  is  noted  here  that  SPS  was  also  interested  in 
acquiring  EPE  and  held  intensive  negotiations  with 
EPE.  However,  on  September  17.  1993,  the 
Bankruptcy  Court  entered  an  order  denying  SPS's 
motion  for  permission  to  file  a  competing  plan  of 
reorganization. 
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transmission  system  connecting  the 
utility  assets  of  EPE  with  those  of  PSC- 
OK.  If  wheeling  through  the  SPS  system 
cannot  be  obtained  on  a  timely  basis  or 
ultimately  is  determined  not  to  be 
available  under  the  FPA,  CSW  states 
that  it  would  implement  an  alternative 
plan  of  integration,  including 
construction  of  transmission  facilities 
by  one  or  more  of  the  Operating 
Companies. 

EPE  New  Securities 

Under  the  Plan,  the  New  EPE 
Securities  that  will  be  issued  are  as 
follows:  Reorganized  EPE  First  Mortgage 
Bonds  (Series  A,  B.  C  and  X)  ("FMBs"), 
Reorganized  EPE  Second  Mortgage 
Bonds  (Series  A,  B.  X.  Y,  and  Z) 
("SMBs"),  Reorganized  EPE  Secured 
Floating  Rate  Notes  (Classes  3A,  5A  and 
6A)  ("Secured  Notes"),  Reorganized  FPE 
Senior  Floating  Rate  Notes  (Classes  11 
and  13)  ("Senior  Floating  Rate  Notes") 
and  Reorganized  EPE  Senior  Fixed  Rate 
Notes  (Series  A  and  Class  13)  ("Senior 
Fixed  Rate  Notes")  in  the  maximum 
aggregate  principal  amounts  of  S400 
million,  $500  million,  S250  million. 
$125  million  and  $525  million, 
respectively,  and  Reorganized  EPE 
Preferred  Stock  ("Preferred")  with  a 
maximum  aggregate  value  (calculated  as 
set  forth  in  the  Plan)  of  $68  million.'" 
These  maximum  levels  reflect  the 
options  of  CSW  and  creditors  for 
distributions  of  securities  and  bonds  to 
be  issued  in  pledge  as  security  for  other 
obligations,  and  therefore  exceed  the 
total  amount  of  the  New  EPE  Securities 
projected  to  be  issued.  In  addition, 
holders  of  the  Series  A  and  Series  B 
FMBs  and  Series  A  SMBs  have  the  right 
(to  be  exercised  not  later  than  five  davs 
before  the  Effective  Date)  to  have  REPE. 
at  its  expense,  cause  to  be  underwritten 
and  sold  in  a  registered  secondary 
offering  such  bonds  within  60  days  after 
the  Effective  Date.* 

FMBs 

The  FMBs  will  consist  of  Series  A,  B, 
C  and  X  and  will  be  issued  under  an 
indenture,  pursuant  to  which  State 
Street  Bank  and  Trust  Company  will  act 
as  trustee.  The  Series  A  and  Series  B 
FMBs  will  mature  on  the  fifth  and 


♦CSW  proposes  to  deviate  from  the  Commission's 
Statement  of  Policy  Regarding  First  Mortgage  Bonds 
(HCAR  No.  13105,  Feb.  16. 1956.  as  modified  bv 
HCAR  No.  16369.  May  8.  1969)  and  the 
Commission's  Statement  of  Policy  Regarding 
Preferred  Stock  (HCAR  No.  13106,  Feb.  16.  1956.  as 
modified  by  HCAR  No.  16758.  iune  22.  1970)  with 
respect  to  the  issuance  of  the  FMBs  and  SMBs  and 
the  Preferred. 

'To  the  extent  that  such  sales  does  not  provide 
the  holder  with  net  proceeds  equal  to  the  pciticipdl 
amount  of  the  bonds  so  sold,  then  REPE  must  pay 
such  holder  cash  in  an  amount  of  such  deficiencv. 


fifteenth  anniversaries  of  the  Effective 
Date,  respectively;  provided  that,  by 
timely  notice  to  the  recipients  thereof, 
CSW  may  elect  another  maturity  for 
such  series  of  not  less  than  five  nor 
more  than  thirty  years  which  will  be  in 
increments  of  five  years  if  a  maturity  of 
greater  than  fifteen  years  is  chosen.  The 
Series  C  FMBs  will  mature  on  the  eighth 
anniversary  of  the  Effective  Date  or  such 
shorter  maturity  as  CSW  may  elect.  The 
Series  A,  B  and  C  FMBs  will  bear 
interest  semi-annually  in  arrears  at  a  per 
annum  rate  equal  to  a  "Market  Basket 
Rate"  (as  defined  in  the  Plan)  to  be 
determined  based  on  the  actual  maturity 
and  rating  of  each  series  of  such  bonds. 

Neither  the  Series  A  nor  the  Series  B 
F\IBs  will  be  redeemable  prior  to  the 
fifth  anniversary  of  their  issuance.  On 
and  after  such  date,  the  Series  A  and 
Series  B  FMBs  will  be  redeemable  at 
redemption  prices  calculated  in 
accordance  with  the  Plan.  The  Series  C 
FMBs  will  be  redeemable  at  any  time  in 
whole  or  in  part  at  redemption  prices 
calculated  in  accordance  with  the  Plan. 

The  Series  X  FMBs  will  be  issued  to 
partially  secure  the  pav-ment  of  the 
principal  and  interest  due  on  the  Class 
3A  Secured  Notes.  The  Series  X  FMBs 
will  mature  on  the  same  dates  and  bear 
interest  at  the  same  rates  as  the  Class  3A 
Secured  Notes.  The  Series  X  FMBs  will 
be  redeemable  only  upon  an 
acceleration  of  the  maturity  of  the  Class 
3A  Secured  Notes. 

Additional  FMBs  may  be  issued  by 
REPE  only  upon  the  basis  of:  (i)  66^/3% 
of  bondable  property  (including 
bondable  property  existing  on  the 
Effective  Date  less  an  amount  that 
would  be  utilized  if  the  66^/-i%  test  were 
applied  to  the  issuance  of  the  bonds  on 
suah  date),  (ii)  retired  bonds  and  (iii)  the 
deposit  of  cash.  A  net  earnings  test  of 
two  times  interest  requirements  may  be 
applicable  in  certain  situations. 

SMBs 

SMBs  will  consist  of  Series  A,  B,  X, 
Y  and  Z,  and  under  certain 
circumstances  specified  below.  Series  D, 
E  and  F,  and  will  be  issued  under  an 
indenture,  pursuant  to  which  IBJ 
Schroder  Bank  &  Trust  Company  will 
act  as  trustee.  The  Series  A  SMBs  will 
mature  on  the  tenth  anniversary  of  the 
Effective  Date;  provided  that,  by  timely 
notice  to  the  recipients  thereof,  CSW 
may  elect  another  maturity  for  such 
series  of  not  less  than  five  nor  more  than 
thirty  years  which  will  be  in  increments 
of  five  years  if  a  maturity  of  greater  than 
fifteen  years  is  chosen.  The  Series  B 
SMBs  will  mature  on  the  eighth 
anniversary  of  the  Effective  Date  or  such 
shorter  maturity  as  CSW  may  elect.  The 
Series  A  and  B  SMBs  will  bear  interest 


semi-annually  in  arrears  at  a  per  annum 
rate  equal  to  a  "Market  Basket  Rate"  to 
be  determined  based  on  the  actual 
maturity  and  rating  of  each  series  of 
such  bonds. 

The  Series  A  SMBs  will  not  be 
redeemable  prior  to  the  fifth  anniversary 
of  their  issuance.  On  and  after  such 
date,  the  Series  A  SMBs  will  be 
redeemable  at  redemption  prices 
calculated  in  accordance  with  the  Plan. 
The  Series  B  SMBs  will  be  redeemable 
at  any  time  in  whole  or  in  part  at 
redemption  prices  calculated  in 
accordance  with  the  Plan. 

The  Series  X,  Y  (sub-series  Y-1 
through  Y-«)  and  Z  SMBs  will  be  issued 
to  secure  the  payment  of  the  principal 
and  interest  due  on  certain  secured 
notes  or  the  payment  of  certain 
reimbursement  and  other  obligations 
described  in  such  bonds.  These  pledged 
SMBs  will  mature  on  the  same  dates 
and  bear  interest  at  the  same  rates  as  the 
obligations  which  such  bonds  secure. 
The  pledged  SMBs  will  be  redeemable 
only  upon  an  acceleration  of  the 
maturity  of  the  obligations  which  such 
bonds  secure. 

In  the  event  the  Maricopa  pollution 
control  revenue  bonds  ("PCBs")  are  not 
refimded  on  the  Effective  Date  as 
contemplated  by  the  Plan,  REPE  will 
issue  Series  D,  E  or  F  pledged  SMBs,  as 
the  case  may  be,  to  replace  the  existing 
EPE  Series  D,  E  or  F  Second  Mortgage 
Bonds,  as  applicable,  currently  securing 
the  Maricopa  PCBs.  Upon  refunding,  the 
Maricopa  PCBs  will  no  longer  be 
secured. 

Additional  SMBs  may  be  issued  only 
upon  the  basis  of:  (i)  33V:i%  of  bondable 
property  additions  after  the  Effective 
Date,  (ii)  retired  bonds  and  (iii)  the 
deposit  of  cash.  A  net  earnings  test  of 
two  times  interest  requirements  may  be 
applicable  in  certain  situations. 

Secured  Floating  Rate  Notes 

The  Secured  Notes  will  consist  of 
Class  3A,  Class  5A  and  Class  6A.  The 
Class  3A  Secured  Notes  will  be  issued 
under  a  term  loan  agreement  among 
REPE,  the  holders  of  such  notes,  and  an 
agent  acting  for  such  holders.  The  Class 
5A  Secured  Notes  will  be  issued  under 
four  separate  term  loan  agreements 
(each  having  substantially  similar  terms 
and  conditions)  between  REPE  and  the 
holders  of  the  Class  5(a),  5(b)  and  5(c) 
claims.  The  Class  6A  Secured  Notes  will 
be  issued  under  a  term  loan  agreement 
among  REPE.  the  holders  of  such  notes, 
and  Canadian  Imperial  Bank  of 
Commerce,  as  agent  for  such  holders. 

The  Class  3A  and  Class  5A  Secured 
Notes  will  mature  on  the  earlier  of 
December  31,  1997  and  the  last  business 
day  of  the  month  in  which  the  third 


anniversary  of  the  Effective  Date  occurs. 
The  Class  6A  Secured  Notes  virill  mature 
on  the  earlier  of  December  31, 1998  and 
the  last  business  day  of  the  month  in 
which  the  fourth  anniversary  of  the 
Effective  Date  occurs. 

The  Class  3A,  Class  5A  and  Class  6A 
Secured  Notes  will  each  be  payable  in 
equal  quarterly  principal  installments 
commencing  on  the  earher  of  December 
31, 1994  and  the  last  business  day  of  the 
month  in  which  the  first  anniversary  of 
the  Effective  Date  occurs  (provided  that, 
if  the  En'ective  Date  occurs  after 
December  31, 1994,  any  such 
installments  that  would  otherwise  have 
been  payable  prior  to  the  Effective  Date 
will  be  payable  on  the  last  business  day 
of  the  month  in  which  the  Effective  Date 
occurs). 

The  Class  3A  and  Class  6A  Secured 
Notes  will  bear  interest  at  a  rate  equal 
to  the  3-month  London  interbank 
offered  rate  ("LIBOR")  plus  150  basis 
points  (or,  at  the  option  of  REPE.  at  the 
respective  agent's  adjusted  reference 
rate  plus  50  basis  points),8  payable  at 
the  end  of  each  interest  period.  The 
Class  5A  Secured  Notes  will  bear 
interest  at  a  rate  equal  to  the  LffiOR 
(resetting,  at  the  option  of  REPE.  at  1 ,  3 
or  6  months)  plus  150  basis  points  (or, 
at  the  option  of  REPE,  at  the  respective 
holder's  adjusted  reference  rate  plus  50 
basis  points),  payable  at  the  end  of  each 
interest  period  (but  in  any  event  not  less 
often  than  quarterly). 

The  Second  Notes  will  be  prepayable 
by  REPE  at  any  time  in  whole  or  in  part 
without  premium,  subject  only  to 
LIBOR  breakage  costs,  if  any.  In 
addition,  the  Qass  5A  Secured  Notes 
will  provide  that  the  net  proceeds  of  any 
remarketing  or  refunding  after  the 
Effective  Date  of  any  Maricopa  PCBs 
purchased  prior  to  the  Effective  Date 
through  draws  on  letters  of  credit 
("LCs")  issued  by  the  holders  of  such 
notes  will  be  applied  to  repay  the 
principal  of  such  notes.  The  Class  3A 
Secured  Notes  will  be  secured  by  bonds, 
one-third  of  which  wrill  be  Series  X 
FMBs  and  two-thirds  of  which  will  be 
Series  X  SMBs;  the  Qass  5A  Secured 
Notes  will  be  secured  by  Series  Y  S\fBs; 
and  the  Class  6A  Secured  Notes  will  be 
secured  by  Series  Z  SMBs.  Such  Series 
X  FMBs  and  Series  X,  Series  Y  and 
Series  Z  SMBs  will  be  issued  and 
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•The  terra  "adjusted  reference  rate"  means,  with 
respect  to  any  bank,  a  rate  determined  with 
reference  to  such  hank's  "base"  or  "prime"  rale. 
such  determination  to  be  made  according  to  the 
formula  customarily  applied  by  such  hank  to  its 
domestic  loans  priced  with  reference  to  such  rate, 
which  formula  may  require  that  such  rate  be  the 
higher  of  such  "base"  or  "prime"  rate  and  the  sum 
of  a  specified  margin  plus  a  rate  determined  with 
reference  to  certificates  of  deposit  and/or  federal 
funds. 


deposited  as  security  for  the  payment  of, 
and  will  have  interest  and  payment 
terms  identical  to  those  in.  the  Class  3A. 
Class  5A  and  Class  6A  Secured  Notes, 
as  the  case  may  be.  However,  no 
principal  or  interest  will  be  payable  on 
such  bonds  except  if,  and  to  the  extent 
that,  the  corresponding  payment  on  the 
related  Class  3A,  Qass  5A  or  Qass  6A 
Secured  Notes  remains  unpaid  after  the 
due  date  thereof. 

Senior  Fixed  Rate  Notes 

The  Senior  Fixed  Rate  Notes  will 
consist  of  Series  A  and  Class  13  and  will 
be  issued  under  an  indenture,  pursuant 
to  which  United  States  Trust  Company 
of  New  York  will  act  as  trustee.  The 
Series  A  Senior  Fi.xed  Rate  Notes  will 
mature  at  the  end  of  the  quarter 
immediately  following  the  tenth 
anniversary  of  the  earlier  of  the  Effective 
Date  and  December  31,  1994.  The  term 
of  the  Series  A  Senior  Fixed  Rate  Notes 
may  be  adjusted  at  the  election  of  CSVV 
provided  that  such  term  may  not  exceed 
10  years.  The  Class  13  Senior  Fixed  Rate 
Notes  will  mature  on  the  ninth 
anniversary  of  the  earlier  of  the  Effective 
Date  and  Etecember  31,  1994. 

The  Senior  Fixed  Rate  Notes  will  bear 
interest  semi-annually  in  arrears  at  a  p)er 
annum  rate  equal  to  a  "Market  Basket 
Rate"  to  be  determined  pursuant  to  the 
Plan  based  on  the  actual  maturity  and 
rating  of  each  series  of  such  notes.  The 
Senior  Fixed  Rate  Notes  will  be 
redeemable  at  any  time  in  whole  or  in 
part  at  redemption  prices  calculated  in 
accordance  with  the  Plan. 

Senior  Floating  Rate  Notes 

The  Senior  Floating  Rate  Notes  will 
consist  of  Class  11  and  Class  13.  The 
Senior  Floating  Rate  Notes  will  be 
issued  under  separate  term  loan 
agreements  among  REPE,  the  holders  of 
such  notes,  and  an  agent  acting  for  such 
holders. 

The  Senior  Floating  Rate  Notes  will 
mature  on  the  seventh  anniversary  of 
the  earlier  of  the  Effective  Date  and 
December  31,  1994,  and  will  each  be 
payable  in  equal  quarterly  principal 
installments  commencing  at  the  end  of 
the  quarter  after  the  earlier  of  the  fifth 
anniversary  of  the  Effective  Date  and 
December  31.  1994  (provided,  that  the 
maturity  and  amortization  schedule  of 
such  notes  will  be  adjusted  prior  to  the 
Effective  Date,  if  necessary,  such  that 
the  maturity  thereof  is  not  greater  than 
the  maturity  of  the  Series  A  Senior 
Fixed  Rate  Notes,  as  selected  by  CSW). 

The  Senior  Floating  Rate  Notes  will 
bear  interest  at  a  rate  equal  to  3-month 
LIBOR  plus  200  basis  pwints  (or,  at  the 
option  of  REPE,  9t  the  respective  agent's 
adjusted  reference  rate  plus  100  basis 


points),  payable  at  the  end  of  each 
interest  period  (but  in  any  event  not  less 
often  than  quarterly).  The  Senior 
Floating  Rate  Notes  will  be  prepayable 
by  REPE  at  any  time  in  whole  or  in  part 
without  premium,  subject  only  to 
LIBOR  breakage  costs,  if  any.  REPE  will 
be  required  to  redeem  all  of  the 
outstanding  Class  11  and  Class  13 
Senior  Floating  Rate  Notes  if  at  any  time 
less  than  33  V3%  of  the  Series  A  Senior 
Fixed  Rate  Notes  issued  on  the  Effective 
Date  remain  outstanding.  In  addition, 
the  Class  11  Senior  Floating  Rate  Notes 
will  include  provisions  for  the 
mandatory  prepayment  thereof  from  the 
proceeds  of  any  remarketing  or 
refunding  of  the  Fannington  Series  A 
1983  PCBs  paid  for  or  purchased  prior 
to  the  Effective  Date  with  a  draw  on  the 
Farmington  PCB  LC 

Letters  of  Credit  Supportins  MaricoDa 
PCBs 

The  post-Effective  Date  obligations  of 
REPE  with  respect  to  replacement  LCs 
supporting  the  Maricopa  PCBs  will  be 
governed  by  separate  letter  of  credit  and 
reimbursement  agreements  between 
REPE  and  the  respective  issuers  of  such 
replacement  LCs.  Such  replacement  LCs 
will  be  scheduled  to  expire  (i)  in  the 
case  of  the  replacement  LC  for  the 
Maricopa  Series  A  1983  PCBs.  on  the 
earlier  of  December  31. 1997  and  the 
third  anniversary  of  the  Effective  Date, 
(ii)  in  the  case  of  the  replacement  LC  few 
the  Maricopa  Series  E  1984  PCBs.  on  the 
last  day  of  the  fourth  month  following 
the  earlier  of  December  31, 1998  and  the 
fourth  anniversary  of  the  Effective  Date, 
and  (iii)  in  the  case  of  the  replacement 
LC  for  the  Maricopa  Series  A  1985 
PCBs.  on  the  earlier  of  December  31, 
1998  and  the  fourth  anniversary  of  the 
Effective  Date,  in  each  case  with  a  one- 
year  extension  at  the  option  of  REPE. 

Drawings  under  the  replacement  LCs 
may  be  treated  as  loans  by  the 
respective  issuer  to  REPE.  Such  loans 
would  mature  on  the  stated  termination 
date  of  the  relevant  replacement  LC, 
would  be  payable  in  equal  quarterly 
installments  (commencing  on  the  last 
day  of  the  calendar  quarter  in  which  the 
90th  day  following  the  relevant  drawing 
occurs),  would  bear  interest  at  a  rate 
equal  to  LIBOR  (resetting,  at  the  option 
of  REPE.  at  1,  3  or  6  months)  plus  150 
basis  points  (or,  at  the  option  of  REPE, 
at  the  respective  issuer's  adjusted 
reference  rate  plus  50  basis  points),  and 
would  be  prepayable  by  REPE  at  any 
time  in  whole  or  in  part  without 
premium,  subject  only  to  LIBOR 
breakage  costs,  if  any.  Reimbursement 
obligations  in  respect  of  the  replacement 
LCs  (including  those  treated  as  loans. 


1'j384 


Federal  Register  /  Vol.  59.  No.  68  /  Friday.  April  8.  1994  /  Notices 

• —  — 


together  with  interest  thereon)  will  be 
secured  by  pledged  Series  Y  SMBs. 

LC  commissions  will  be  payable  to 
the  respective  issuers  of  the  replacement 
LCs  at  an  initial  rate  per  annum  equal 
to  0.75%  of  the  amount  available  to  be 
drawn  under  such  LC.  such  rate 
increasing  by  0.125%  per  annum  on 
each  anniversary  of  the  earlier  of 
December  31. 1994  and  the  Effective 
Date. 

Letter  of  Credit  Supporting  Farminglon 
PCBs 

The  post-FJfective  Date  obligations  of 
REPE  with  respect  to  the  replacement 
LC  supporting  the  Farmington  PCBs  will 
be  governed  by  a  letter  of  credit  and 
reimbursement  agreement  between 
REPE  and  the  issuer  of  such 
replacement  LC.  Such  replacement  LC 
will  be  scheduled  to  expire  on  the  last 
day  of  the  sixth  month  after  the 
scheduled  final  maturity  date  of  the 
Class  13  Senior  Floating  Rate  Notes. 

Drawings  under  such  replacement  LC 
may  be  treated  as  loans  by  such  issuer 
to  REPE.  Such  loans  would  mature  on 
the  stated  termination  date  of  the 
replacement  LC.  would  be  payable  in 
equal  quarterly  installments 
(commencing  on  the  last  day  of  the 
calendar  quarter  in  which  the  90th  day 
following  the  relevant  drawing  occurs), 
would  bear  interest  at  a  rate  equal  to 
LIBOR  (resetting,  at  the  option  of  REPE, 
at  1,  3  or  6  months)  plus  150  basis 
points  (or,  at  the  option  of  REPE,  at  the 
issuer's  adjusted  reference  rate  plus  50 
basis  points),  and  would  be  prepayable 
by  REPE  at  any  time  in  whole  or  in  part 
without  premium,  subject  only  to 
LIBOR  breakage  costs,  if  any. 
Reimbursement  obligations  in  respect  of 
the  replacement  LC  (including  those 
treated  as  loans,  together  with  interest 
thereon)  will  be  secured  by  pledged 
Series  Y  SMBs. 

LC  commissions  will  be  payable  to 
the  issuer  of  such  replacement  LC  at  an 
initial  rate  equal  to  0.625%  per  annum 
of  the  amount  available  to  be  drawn 
under  such  LC.  such  rate  increasing  on 
the  first  seven  anniversaries  of  the 
earlier  of  December  31,  1994  and  the 
Effective  Date  to  0.75%  per  annum. 
0.875%  per  annum.  1%  per  annum. 
1.125%  per  annum.  1.25%  per  annum, 
1.625%  per  annum  and  2%  per  annum, 
respectively. 

Preferred  Stock 

The  Preferred  will  provide  for 
cumulative  cash  dividends  payable 
quarterly  at  a  rate  equal  to  a  "Market 
Basket  Rate"  to  be  determined  based  on 
the  actual  rating  of  such  stock.  The 
Preferred  will  be  redeemable  at  any  time 
in  whole  or  in  part  at  redemption  prices 


calculated  in  accordance  with  the  Plan 
plus  accrued  dividends.  In  addition,  on 
each  of  the  eleventh,  twelfth,  thirteenth 
and  fourteenth  anniversaries  of  the 
Effective  Date.  REPE  is  required  to 
redeem  one-twentieth  of  the  originally 
issued  Preferred,  and  on  the  fifteenth 
anniversary,  it  is  required  to  redeem  all 
outstanding  Preferred,  in  each  case  at  a 
redemption  price  equal  to  the 
liquidation  value  of  such  stock. 

The  Preferred  will  be  entitled  to  vote 
only  in  the  following  limited 
circumstances:  (i)  Amendments  to  terms 
of  the  Preferred  which  are  adverse  to  the 
holders  thereof  (including  increases  in 
authorized  number  of  shares);  (ii) 
creation  of  a  class  of  stock  having  a 
preference  superior  to  the  Preferred  or 
of  a  security  convertible  into  any  kind 
of  stock;  (iii)  issuance  of  additional 
Preferred  or  parity  stock  (unless  an 
earnings  test  is  met);  and  (iv)  merger  or 
sale  of  all  or  substantially  all  of  REPE's 
assets.  In  addition,  if  dividends  are  in 
default  in  an  amount  at  least  equal  to 
four  quarterly  dividends,  the  Preferred, 
voting  as  a  class,  will  be  entitled  to  elect 
a  majority  of  the  REPE  Board  of 
Directors. 

Rule  50 

CSW  requests  an  exemption  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  subsection  (a)(5) 
thereunder  for  the  issuance  of  CSW 
Common  Stock  and  the  New  EPE 
Securities.  In  addition,  CSW  requests 
authorization  to  retain  one  or  more 
experienced  investment  banking  firms 
to  assist  in  the  determination  of  the 
"Market  Basket  Rate"  for  the  New  EPE 
Securities.  It  may  do  so. 

Addition  of  EPE  to  the  Service 
Agreement 

CSW  seeks  authority  to  add  EPE  as  a 
party  to  the  Service  Agreement  effective 
immediately  upon  the  consummation  of 
the  transaction.  However,  the  full 
assimilation  of  EPE  into  the  CSW 
system  is  expected  to  occur  over  a 
number  of  years.  Under  the  proposed 
phase-in  arrangements.  EPE  will  bear 
one-third  of  its  pro-rata  allocation  of 
Ser\  ices'  indirect  charges  during  the 
first  twelve  months  after  the  Effective 
Date,  two-thirds  during  the  second 
twelve  months  after  the  Effective  Date, 
and  the  full  allocation  thereafter.  EPE 
would  bear  its  full  share  of  direct 
charges  by  Services  for  functions  such 
as  information  processing.  This  phase-in 
procedure  for  indirect  charges  will 
require  an  amendment  to  section  3  of 
the  Service  Agreement,  which  governs 
the  allocation  of  costs  among  the  parties 
for  services  performed  by  Services. 


Reacquisition  by  EPE  of  Ownership  of 
the  Palo  Verde  Assets 

On  November  15, 1993.  EPE  entered 
into,  and  on  December  8.  the 
Bankruptcy  Court  approved,  settlement 
agreements  ("OP  Settlements")  with  the 
beneficiaries  of  the  trusts  ("Palo  Verde 
Owner  Participants")  holding  title  to 
certain  interests  in  the  Palo  Verde 
Nuclear  Generating  Station.  The  Plan 
and  the  OP  Settlements  provide  for  EPE 
to  reacquire  ownership  of  the  Palo 
Verde  interests  previously  sold  and 
leased  back  by  EPE. 

Under  the  Plan,  holders  of  the  Palo 
Verde  bonds  will  be  treated  as  creditors 
of  the  EPE  estate  and  will  receive 
consideration  equal  to  95.5%  of  their 
claims,  to  be  allowed  in  the  amount  of 
$700  million,  together  with  post- 
petition  interest  at  LIBOR  plus  200  basis 
points  from  July  29.  1993.  Pursuant  to 
the  OP  Settlements,  the  liens  of  the  Palo 
Verde  bondholders  and  the  Palo  Verde 
indenture  trustees  will  be  discharged, 
and  the  Palo  Verde  indenture  trustees 
will  transfer  their  rights  with  respect  to 
the  leased  Palo  Verde  assets  to  REPE 
and  exchange  releases  with  the  Palo 
Verde  Owner  Participants.  Subject  to 
the  approval  of  the  Nuclear  Regulatory 
Commission,  the  Palo  Verde  Owner 
Participants  will  transfer  their  interests 
in  the  leased  Palo  Verde  assets  to  REPE, 
release  their  claims  for  any  additional 
damage  amounts  under  the  Palo  Verde 
leases,  retain  $288.4  million  previously 
drawn  under  related  LCs,  and  be 
released  from  claims  by  EPE  and  other 
creditors.  After  the  consummation  of  the 
Transaction  and  the  OP  Settlements,  the 
Palo  Verde  assets  will  be  used  for  the 
benefit  of  EPE's  operations  and 
customers. 

There  will  be  no  change  in  the  extent 
of  EPE's  utilization  of  the  Palo  Verde 
Nuclear  Generating  Station,  the 
percentage  of  costs  that  EPE  is  to  bear, 
or  the  percentage  of  capacity  it  is 
entitled  to  receive.  As  a  consequence  of 
the  settlement,  $956.9  million  will  have 
been  paid  on  account  of  the  Palo  Verde 
claims,  including  the  $288.4  million 
received  by  the  Palo  Verde  Owner 
Participants  as  a  result  of  their  draws  on 
the  Palo  Verde  LCs,  for  the  reacquisition 
of  the  leased  Palo  Verde  assets  and  lease 
rejection  damages.  Of  this  amount,  the 
Bankruptcy  Court  has  determined  that 
$605  million  is  reflective  of  the  fair 
market  value,  based  on  the  regulatory 
book  value  as  of  June  30, 1993,  of  the 
assets  which  are  being  reacquired,  and 
$351.9  million  is  attributable  to  lease 
rejection  damages. 
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Ocean  State  Power,  et  al.  (70-8373) 

Ocean  State  Power  ("OSP')  and 
Ocean  State  Power  II  ("OSP  11") 
(collectively,  "Applicants")  both  located 
at  P.O.  Box  561.  Harrisville.  Rhode 
Island  02830.  each  electric  public-utility 
subsidiary  companies  of  both  Eastern 
Utilities  Associates  ("EUA")  and  New- 
England  Electric  System  ("NEES"). 
registered  holding  companies,  have  filed 
an  application-declaration  under 
sections  6(a).  7  and  12(c)  of  the  Act  and 
Rule  42  thereunder. 

The  Applicants,  each  Rhode  Island 
general  partnerships  propose  to  enter 
into  financing  arrangements  whereby 
they  may  borrow  up  to  S25  million 
aggregate  principal  amount  of  secured 
revolving  debt  (■■Rfcvoivcr").^  As 
evidence  of  the  Revolver,  Applicants 
propose  to  issue,  through  )une  1,  1995, 
notes  ("Notes")  with  maturities  not  in 
excess  often  years  from  the  date  of  the 
initial  borrowing  under  the  RevoK -r 
("Final  Maturity"). 

The  Notes  will  bear  interest  at  a 
floating  rate  not  to  exceed  the  then 
current  market  rate  for  revolving  debt  of 
comparable  issuers.  The  Notes  mav  be 
prepaid  in  whole  or  in  part  bv  the 
Applicants  at  any  time  prior  to  the  Rnal 
maturity  date  without  premium  or 
penalty.  The  principal  amount  of 
optional  prepayments  may  be 
reborrowed  by  the  Applicants  anv  time 
prior  to  the  Final  Maturity  date,  the 
Notes  may  be  subject  to  mandatory 
prepayment,  without  penalty  or 
premium,  upon  the  occurrence  of 
certain  loss  events.,  which  prepayment 
obligation  may  be  limited  in  certain 
situations.  The  Notes  may  be  renewed, 
replaced  or  extended,  for  additional 
periods  pursuant  to  the  terms  of  the 
Revolver  Loan  Agreement,  including 
any  renewal,  replacement  or  extension 
of  the  Revolver  Loan  Agreement. 

The  obligations  of  the  Applicants 
under  the  Notes  will  be  secured,  jointly 
and  severally,  under  a  security 
agreement  dated  as  of  October  19,  1992. 
as  amended,  among  the  Applicants  and 
Slate  Street  Bank  and  Trust  Company, 
as  collateral  agent  ("Guarantor  Security 
Agreement").  All  of  the  collateral 
subject  to  the  Guarantor  Security 
Agreement  will  be  shared  ratably  and 
pari  passu  in  right  of  security  among 
one  or  more  lending  institutions 
(collectively,  "Lender")  and  the  holders 


'The  investors  in  both  partnprship.i.  and  their 
respective  ownership  and  voting  interests,  are 
identical.  The  partners  in  OSP  and  OSP  n  are  IC.M 
Ocean  State  Corporation,  a  subsidiary  of  |. 
Malcov^slti  Company.  Inc..  TCPL  Power  Ltd..  a 
subsidiary  of  TransCanada  Pipelines  Limited. 
Narragansett  Energy  Resources  Company,  a 
subsidiary  company  of  NEES.  and  EUA  Ocean  Stale 
Corporation,  a  subsidiary  company  of  Et'A. 


of  the  notes  issued  in  connection  with 
the  refinancing  of  the  construction  and 
term  financing  of  the  two  units  of  a  500 
M\V  combined  cycle  electric  generating 
facility  owmed  by  the  Applicants.  In 
order  to  become  entitled  to  the  benefits 
of  the  Guarantor  Security  Agreement, 
the  Lender  v.ill  execute  a  supplement 
thereto.  The  Guarantor  Security 
Agreement  creates  a  first-priority 
security  assignment  of  the  Applicants' 
interests  in  their  respective  unit  power 
agreements  subject  only  to  the  e.xclusive 
security  interest  of  Te.nnessee  Gas 
Pipeline  Company,  in  certain 
components  of  the  revenues  received 
under  their  respective  unit  power 
agreements. 

The  Applicants  propose  to  use  the 
proceeds  from  the  Revolver  to  fund 
capital  expenditures,  to  pay  transaction 
costs  and  other  costs  in  connection  with 
the  financing,  and  to  provide  liquidity 
in  general. 

The  Applicants  request  that  the 
Commission  reserve  jurisdiction, 
pending  completion  of  the  record,  with 
respect  to  any  renewal  or  extension  of 
the  Notes  for  additional  periods  in 
excess  often  years  from  the  date  of 
initial  borrowing  under  the  Revolver. 

Consolidated  Natural  Gas  Co.,  et  aL 
(70-8387) 

Consolidated  Natural  Gas  Co. 
("CNG"),  CNG  Tower.  f,25  Liberty 
Avenue,  Pittsburgh,  Penn.sylvania 
15222.  a  registered  holding  company, 
The  East  Ohio  Gas  Co.  ("Ohio").  171? 
Ea.st  9lh  Street.  Cleveland.  Ohio  44114. 
a  local  distribution  company  ("LDC") 
and  a  subsidiary  company  of  CNG,  and 
The  River  Gas  Company  ("River"),  324 
4th  Street,  Marietta,  Ohio  45750,  also  an 
LDC  and  a  subsidiary'  company  of  CNG, 
have  filed  an  application-declaration 
under  sections  6(a),  7,  9{a),  10  and  12(c) 
of  the  Act  and  Rule  42  thereunder.  The 
application-declaration  proposes  to 
merge  Ohio  and  River. 

CNG  is  a  registered  holding  company 
with  fifteen  subsidiaries  engaged  in 
natural  gas  exploration,  production, 
transmission,  storage,  distribution,  and 
research  and  other  activities  related  to 
the  natural  gas  business.  Ohio  is  the 
largest  LIX:  in  the  CNG  system,  serves 
the  northeastern  region  of  Ohio,  and  has 
over  2,000  employees.  River  serves  the 
Marietta  area  in  southeastern  Ohio  and 
has  50  employees. 

To  effect  the  combination.  Ohio  and 
River  propose  to  conclude  an 
Agreement  and  Plan  of  Merger 
("Agreement"),  to  which  CNG  will 
consent.  The  Agreement  will  provide  for 
Ohio  to  survive  the  combination,  upon 
which  each  share  of  River  common 


stock,  $100  par  value,8  will  be 
cancelled,  and  each  share  of  Ohio 
common  stock,  $50  par  value,  will 
continue  to  be  one  share  of  Ohio 
common  stock,  $50  par  value.' 

Upon  the  combination,  Ohio  shall 
acquire  all  rights,  privileges,  powers  and 
franchises  of  both  Ohio  and  River.  It 
also  shall  acquire  all  restrictions, 
disabilities,  liabilities  and  duties  of  both 
Ohio  and  River.  All  indebtedness  of 
River  shall  become  indebtedness  of 
Ohio,  and  all  capital  and  retained 
earnings  of  River  shall  become  capital 
and  retained  earnings  of  Ohio.  The 
River  properties  that  Ohio  will  acquire 
will  be  recorded  on  its  books  on  the 
basis  of  the  value  with  which  River 
recorded  them  on  its  books. 

It  is  proposed  that  River  will  become 
a  division  of  Ohio.  It  is  stated  that  no 
changes  in  general  functional  activities 
are  needed  for  River  to  make  the 
transition  from  a  stand-alone 
corporation  to  a  division  of  Ohio  and 
that  no  organizational  changes  are 
expected  to  Ohio.  Finally,  it  states  that 
for  most  Ohio  employees  the  proposed 
combination  will  result  in  no  change. 

By  order  dated  June  30,  1993  (HCAR 
No.  25841)  ("Order"),  CNG  was 
authorized  to  finance  its  system  from 
July  1,  1993  through  June  30,  1994.  The 
Order  authorized  Consolidated  to 
provide  up  to  $10  million  to  River 
through:  (i)  Open  account  advances,  (ii) 
long-term  loans,  and  (iii)  the  purchase 
of  River  common  stock,  $100  par  value. 
Since  July  1,  1993.  CNG.  under  the 
Order,  has  refinanced  long-term  loans  to 
River  in  the  amount  of  $1,125  million. 
On  December  31.  1993,  there  was.  under 
the  Order,  $4.65  million  in  open 
account  advances  to  River.  The 
application-declaration  requests 
Commission  approval  for  Ohio  to 
assume  the  amount  of  unused  advances, 
loans,  and  stock  purcha.ses  authorized 
under  the  Order. 

Public  Senice  Co.  or  Oklahoma  (70- 
8389) 

Public  Service  Company  of  Oklahoma 
("PSCO"),  P.O.  Box  201.  Tulsa. 
Oklahoma  74102,  em  electric  utility 
subsidiary  company  of  Central  and 
South  West  Corporation,  a  registered 
holding  company,  has  filed  a 
declaration,  pursuant  to  section  12(d)  of 
the  Act  and  Rule  44  promulgated 
thereunder,  for  the  sale  of  certain 
electrical  distribution  facilities  to  St. 
Francis  Hospital,  Inc.  ("St.  Francis"),  a 


"On  December  31.  1993.  River  had  authorized 
common  stock  of  70.000  shares.  5100  par  value,  and 
outstanding  common  stock  of  35.500  shares. 

"On  December  31.  19<)3.  Ohio  had  authorized 
common  stock  of  4.500.000  shares.  $50  par  vakp. 
and  outstanding  common  -.lock  of  3.159.353  shar's. 
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non-profit  Oklahoma  corporation  and  a 
commercial  customer  of  PSCO. 

PSCX)  owns  and  maintains,  relative  to 
its  transmission  and  distribution 
system,  certain  electrical  distribution 
facilities  located  on  PSCO  property  and 
on  the  premises  of  St.  Francis  in  Tulsa, 
Oklahoma.  The  distribution  facilities 
consist  of  four  15KV  1200  amp  vacuum 
circuit  breakers,  two  15KV  vacuum  tie 
breakers,  four  15  KV  aluminum 
conductor  circuits,  and  associated 
equipment. 

The  declaration  proposes  that  St. 
Francis  purchase  the  distribution 
facilities  for  $166,871,  which  price  was 
reached  through  arms-length  negotiation 
and  is  based  on  the  depreciated 
replacement  value  of  the  distribution 
facilities  found  in  the  Handy-Whitman 
Index.  PSCO  records  reflect  an  original 
cost  of  $159,431  and  a  book  value — net 
of  depreciation — of  $129,357  for  the 
distribution  facilities  on  I>ecember  31, 
1993. 

Since  1989,  St.  Francis  has  received 
electric  service  from  the  distribution 
facilities  and  is  the  sole  customer 
provided  electric  service  from  such 
facilities.  The  distribution  facilities  are 
not  adaptable  for  electric  service  for 
other  customers.  After  the  purchase,  in 
accordance  with  standard  PSCO  electric 
ser\  ice  price  schedules,  St.  Francis  is 
expected  to  save  about  $150,000 
annually.  Oklahoma  expects  to  use  the 
proceeds  of  the  proposed  sale  for  its 
general  operational  funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
drU^ated  authority. 
Margaret  H.  McFarland, 
Dfpu  ty  Secretary. 
!FR  Doc.  94-8434  Filed  4-7-94;  8:45  ami 
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DEPAFrrMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  April  1.1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
5  ich  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 


tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  45599 

Date  filed:  March  30,  1994 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  27, 1994 

Description:  Application  of  Corse-Air 
International,  S.A.  pursuant  to  section 
402  of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  renewal  of  its 
foreign  air  carrier  permit,  authorizing  it 
to  engage  in  charter  foreign  air 
tran.sportation,  carr}'ing  persons, 
property  and  mail  between  a  point  or 
points  in  France  (including  French 
possessions)  and  any  point  or  points  in 
the  United  States. 
Phyllis  T.Kay  lor. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  94-8420  Filed  4-7-94;  8:45  am) 
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Federal  Aviation  Administration 
Noise  Exposure  Map  Notice 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMKIARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Fairbanks  International 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  part  150  by  the  State  of  Alaska. 
This  program  was  submitted  subsequent 
to  a  determination  by  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
Fairbanks  International  Airport  were  in 
compliance  with  applicable 
requirements  effective  September  22. 
1988.  The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  September  21, 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  March  25, 
1994.  The  public  comment  period  ends 
May  9,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Hyman,  907-271-5446;  Federal 
Avietion  Administration;  Alaskan 
Region;  Airports  Division,  AAL-612B; 
222  West  7th  Avenue,  Box  14, 
Anchorage,  Alaska,  99513.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 


SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Fairbanks 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
September  21, 1994.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  com.pliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Fairbanks  International  Airport, 
effective  on  March  25, 1994.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surroujiding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  September  21, 
1994. 

The  FAA"s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
CTeate  an  undue  burden  on  interstate  of 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 


Federal  Aviation  Administration,  800 
Independence  Avenue,  S\V.,  Room 
617,  Washington,  D.C.  20591, 

Federal  Aviation  Administration, 
Alaskan  Region;  Airports  Division, 
222  West  7th  Avenue,  Box  14, 
Anchorage,  Alaska  99513, 

Mr.  Doyle  C.  Ruff,  Manager,  Fairbanks 
International  Airport,  P.O.  Box  60369. 
Fairbanks,  Alaska  99705. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Anchorage.  .Maska  March  25, 
1994. 

Russel  S.  Hathaway, 

Manager.  Airports  Division.  Alaskan  Region. 
[FR  Doc.  94-8485  Filed  4-7-94,  845  am) 
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Administration  (FAA).  DOT. 
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SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  28, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington.  DC  20591 .  ^ 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA). 


800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  IX;.  on  April  4, 
1994. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Fegulations. 

Petitions  for  Exemption 

Docket  No.:  27631. 

Petitioner:  LesAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
provide  flight  instruction  in 
experimental  gyroplanes  for 
compensation  or  hire. 

Dispositions  of  Petitions 

Docket  No.:  26056. 

Petitioner:  AVIA  Training. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1):  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2).  (e)(3)  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(-l)  and  (2);  61.191(c);  and  Appendix 
A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Accelerated 
Ground  Training,  Inc.  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements. 

Grant.  March  28,  1994.  Exemption  \'o. 
5169B 

Docket  No.:  26797. 

Petitioner:  Aviation  Management 
Associates,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123,  93.125  and  93.129. 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit 
Trans  World  Express  Inc.  to  conduct 
separate  access  landing  system  (SALS) 
commuter  operations  at  John  F. 
Kermedy  International  Airport  using 
short  takeoff  and  landing  (STOL)  aircraft 
and  special  procedures. 

Grant,  March  24,  1994.  Exemption  So. 
5433A 

Docket  No.:  26898. 

Petitioner:  Viscount  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c). 

Description  of  Relief  Sought:  To  allow 
Viscount  Air  Services  to  exercise  the 


privileges  of  exemption  No.  5593,  as 
amended,  which  p)ermits  members  of 
Air  Transport  Association  of  America  to 
operate,  after  May  16. 1994.  under  a 
FAA-approved  Airplane  Retirement 
Schedule  until  December  31. 1998. 
certain  airplanes  that  do  not  have  one  or 
more  digital  flight  data  recorders. 

Grant.  March  25,  1994.  Exemption  No. 
5593G 

Docket  No.:  27460. 

Petitioner:  Gavin  Flying  Service.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d): 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c).  (e)(2),  (e)(3)  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.191(c);  and  Appendix 
A  of  part  61. 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements. 

Grant.  March  28.  1993.  Exemption  No. 
5861 

Docket  No.:  27522. 

Petitioner:  Northeast  Air  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  these  carriers  to 
continue  to  operate  selected  fleet 
aircraft  after  April  20.  1994,  without  an 
approved  ground  proximity  warning 
system. 

Denial,  March  28,  1994.  Exemption  No. 
5863 

Docket  No.:  27562. 

Petitioner:  Business  Express,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153. 

Description  of  Relief  Sought:  To 
operate  certain  Beechcraft  1900C 
airliners  without  an  approved  ground 
proximity  warning  system  installed  for 
a  period  of  180  days  beyond  April  20, 
1994. 

Denial,  March  28,  1994.  Exemption  No. 
5862 

Docket  No.:  27630. 

Petitioner:  CirrusAir. 

Sections  of  the  FAR  Affected;  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
its  aircraft  operating  under  the 
provisions  of  part  135. 

Grant.  March  25.  1994,  Exemption  No. 
5858 

Docket  No.:  27639. 

Petitioner:  Hickman-Wheeler  Aero 
Club. 

Sections  of  the  FAR  Affected:  14  CFR 
141.27(c)(2). 
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Description  of  Relief  Sought:  To  allow 
the  petitioner  to  reapply  for  a 
provisional  pilot  school  certificate  less 
than  180  days  after  the  date  of  the 
expiration  of  its  previous  certificate. 

Grant.  March  25.  J994.  Exemption  iVo. 
5859 

|FR  Doc.  94-8484  Filed  4-7-94;  8;45  ami 

BILLING  CODE  4eiO-13-M 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Charter  Renewal 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  charter  for  the  National 
Motor  Carrier  Advisory  Committee  (the 
Committee)  has  been  renewed  for  a  two- 
year  period  of  time  from  1994  through 
1996,  effective  on  January  29, 1994.  The 
Committee  acts  in  an  advisory  capacity 
to  the  Federal  Highway  Administrator. 
It  makes  recommendations  intended  to 
improve  the  safety  and  productivity  of 
the  motor  carrier  industry  and  the- 
effectiveness  of  the  FHVVA's  programs 
and  policies.  The  Committee  reviews 
research  projects,  regulations,  and 
programs  including  those  involving 
commercial  motor  vehicle  licensing  and 
taxation,  uniformity,  and  safety. 
Meetings  of  the  Committee  are  open  to 
the  public  and  must  be  announced  in 
the  Federal  Register.  Copies  of  the 
Committee's  charter  are  available  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Douglas  J.  McKelvey,  HIA-20,  Room 
3104.  400  Seventh  Street,  SVV., 
Washington,  DC  20590,  (202)  366-1861. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  for  legal  Federal  holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on;  April  1,  1994. 
Rodney  E.  Slater, 

Ffderal  Highway  Administrator. 

IFR  Doc.  94-8391  Filed'4-7-94:  8;45  am] 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Relocation  of 
a  Portion  of  the  Milter  Highway 
Between  West  59th  Street  and  West 
72nd  Street  in  New  York  City 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA,  as  lead  federal 
agtjncy.  in  cooperation  with  the  New 


York  State  Department  of 
Transportation  (NYSDOT)  and  the  New 
York  State  Urban  Development 
Corporation  (UDC),  as  co-lead  agencies, 
intends  to  prepare  and  circulate  an 
Environmental  Impact  Statement  (EIS) 
for  a  project  that  would  provide  for  the 
relocation  of  a  portion  of  the  Miller 
Highway  between  West  59th  Street  and 
West  72nd  Street  on  the  west  side  of 
Manhattan,  New  York  City.  For 
preparation  and  development  of  the 
tasks  associated  with  the  environmental 
studies,  the  "Project  Area,"  is  defined  as 
the  sites  and  the  immediate  adjacent 
area  where  actual  construction  of  the 
project  components  would  occur.  The 
"Study  Area,"  including  both  a  primary 
study  area  in  which  detailed 
investigations  will  be  completed  and  a 
secondar\-  study  area  in  which  more 
generalized  assessments  will  be 
completed,  encompasses  the  geographic 
area  from  the  Hudson  River  on  the  west, 
to  Central  Park  West  on  the  east,  and 
from  West  42nd  Street  on  the  south  to 
West  96th  Street  on  the  north. 

The  EIS  scoping  process  will  consist 
of  a  public  scoping  meeting  to  provide 
the  general  public  an  opportunity  to 
comment  and  an  interagency  scoping 
meeting  to  obtain  comments  from 
federal,  state,  and  local  agencies.  The 
public  and  interagency  scoping 
meetings  will  be  held  in  the  vicinity  of 
the  project  area  at  dates,  times  and 
places  to  be  announced.  In  addition, 
involved  and  interested  agencies  and 
persons  will  be  provided  an  opportunity 
to  submit  written  comm.ents 
representing  concerns  and  issues  they 
believe  should  be  addressed  in  the  EIS. 

SUPPLtMENTARY  INFORMATION: 

Information,  data,  opinions  and 
comments  obtained  through  the  scoping 
process  will  be  considered  in  preparing 
the  EIS.  The  purpose  of  this  Notice  of 
Intent  is  to  inform  the  public  and  local, 
state  and  federal  government  agencies 
that  an  EIS  will  be  prepared  and  to 
provide  those  interested  with  the 
opportunity  to  present  their  opinions, 
comments,  information  or  other  relevant 
observations  concerning  the 
environmental  impacts  related  to  the 
implementation  of  this  proposal. 

A  copy  of  a  draft  "EIS  Scoping 
Document,"  describing  the  purpose  and 
need  for  the  proposed  action,  the 
altemef  ives  under  consideration,  and 
the  methods  and  criteria  to  be  applied 
in  completing  the  EIS  will  be  made 
available  prior  to  the  public  and 
interagency  scoping  meetings.  This 
document  will  be  finalized  based  on  the 
information,  opinions,  comments  and 
other  data  received  during  the  scoping 


process,  and  will  form  the  basis  for 
further  studies. 

Goals  for  the  Relocated  Miller 
Highway  Project  were  developed  as  part 
of  a  comprehensive  planning  study 
conducted  by  UDC,  in  consultation 
with,  among  others,  NYSDOT,  the  New 
York  Metropolitan  Transportation 
Council,  the  New  York  City  Department 
of  Ti-ansportation,  and  New  York  City 
Department  of  City  Planning.  The  goals 
of  the  projects  identified  in  that  study 
are  to: 

•  Maintain  and  improve  the  park 
environment  on  the  West  Side  of 

Manhattan; 

•  Maintain  or  enhance  safe  and 
efficient  transportation  along  the  West 
Side  Highway  corridor  in  the  study  area; 

•  Achieve  physical  compatibility 
between  the  highway  and  surrounding 
existing  and  proposed  development; 

•  Minimize  adverse  social,  economic 
and/or  environmental  consequences  to 
the  surrounding  community. 

The  project  is  a  transportation 
improvement  project  of  substantial  cost 
which  will  create  significant  urban 
design,  recreational  and  economic 
development  opportunities.  However,  it 
is  not  expected  to  have  a  substantial 
effect  on  capacity,  traffic  flow,  level  of 
service,  or  mode  share  at  the  corridor  or 
subarea  scale,  since  it  will  merely 
replace  the  existing  section  of  the  Miller 
Highway.  It  will  include  no  additional 
capacity  or  new  egress/access  points  to 
the  arterial  roadway  system  within 
Manhattan. 

Major  actions  to  be  addressed  in  the 
EIS  will  include,  but  may  not  be  limited 
to,  a  No  Build  alternative,  two  highway 
build  alternatives  with  alignments 
parallel  to  the  existing  roadway,  a 
transit  alternative  and  a  transportation 
systems  management  (TSM)  alternative. 

FOR  FURTHER  INFORMATION,  QUESTIONS 
AND/OR  COMMENTS  CONTACT:  Mr.  Harold 
J.  Brown,  Division  Administrator, 
Federal  Highway  Administration,  New 
York  Division,  Leo  W.  O'Brien  Federal 
Building,  room  911,  Clinton  Avenue  & 
North  Pearl  Street,  Albany.  New  York 
12207;  Mr.  Ben  Zodikoff,  New  York 
State  Urban  Development  Corporation. 
1515  Broadway,  New  York,  New  York 
10036;  or  Mr.  Philip  J.  Clark,  New  York 
State  Department  of  Transportation, 
State  Campus  Building  5-405,  Albany, 
Ne\^  York  12232. 
Charles  E.  Bosner, 

District  Engineer.  Federal  Highway 
Administration.  Albany,  New  York. 
IFR  Doc.  94-8330  Filed  4-7-94;  8:45  am] 
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Innovative  Financing;  Test  and 
Evaluation  Project  TE-045;  tnformation 

AGENCY:  Federal  Highway 
Administration  (FHWA).  (DOT). 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  assure  wide  dissemination  of 
information  about  the  FHWA  Innovative 
Financing-Test  and  Evaluation  Project 
TE-045.  The  FHWA.  which  established 
this  projeci  by  a  March  14, 1994. 
memorandum  to  its  regional  and 
division  offices,  is  publishing  the 
memorandum.  The  FHWA's  authority  to 
advance  this  project  is  contained  in  23 
U.S.C.  307(a)  and  is  part  of  the  FHWA 
implementation  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  (Pub,  L.  102-240,  io5 
Stat.  1914). 

FOR  FURTHER  INFORMATION  CONTACT: 
Specific  questions  on  FHWA  innovative 
financing:  Test  and  Evaluation  Project 
TE-045  should  be  directed  to  the 
contact  persons  named  in  the 
memorandum  or  to  FHWA  Regional 
Office  or  FHWA  Division  Office  in  your 
State. 

Issued  on:  April  4.  1994. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 
Memorandum 

U.S.  Dcpartmont  of  Transportation,  Federal 
Highway  Adminisfration.  Datfi:  March  14. 
1994.  Innovative  Financing — Test  and 
Evaluation  ProJRct,  TE-045,  From: 
Administrator. 

Foreword 

The  President's  vision  for  long-term 
prosperity  for  the  Nation  means 
investing  in  America.  That  investment 
includes  transportation.  Our  network  of 
highways  sustains  our  economy  and  ties 
our  country  together  by  ensuring  the 
safe  and  rapid  transport  of  people  and 
products.  Executive  Order  12893. 
"Principles  for  Federal  Infrastructure 
Investments,"  signed  by  the  President 
on  January  26,  1994,  signals  the 
Administration's  belief  that  inve.stment 
in  transportation  will  lay  the  foundation 
for  economic  growth  in  the  next 
century. 

The  challenge  is  to  encourage  prudent 
investment,  to  tap  into  the  potential  of 
global  competitiveness,  and  to  boldly 
create  a  dymamic  period  of  construction 
within  the  budgetary  constraints  facing 
ail  levels  ol  government.  Secretary  Peiia. 
responding  to  that  challenge,  has  asked 
us  to  explore  innovative  ways  to  meet 
the  transportation  needs  of  the  Nation. 
In  support  of  the  Secretary's  initiative, 
FHWA  has  formed  an  Innovative 
Financing  Task  Force. 


The  Task  Force  recognizes  that  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  provides  the 
States  with  new  flexibility  for  funding 
their  surface  transportation  capital 
programs.  While  the  States  have  been 
strong  supporters  of  the  fiexibility 
provided  by  ISTEA  and  have 
demonstrated  an  increasing  use  of  this 
fiexibility,  the  complexity  and  newness 
of  some  financing  issues  have 
challenged  their  ability  to  use  the 
innovative  financing  provisions.  The 
goal  for  FHWA  is  to  identify  additional 
actions,  including  establishing 
incentives  and  the  removal  of  existing 
barriers,  to  encourage  States,  private 
investors,  and  the  financial  community 
to  increa.se  investment  in  transportation. 

The  FHWA  can  provide  national 
leadership  on  innovative  financing  with 
the  States  by  creating  a  record  of 
achievement.  We  believe  the  best 
approach  to  this  challenge  is  to  identify 
specific  pro)ects,  develop  a  plan  of 
finance,  and  offer  those  projects  as 
examples  of  creative  financing 
solutions.  Developing  good  examples  is 
a  key  element  of  this  proactive  effort.  To 
stimulate  and  advance  such  projects,  I 
have,  by  this  memorandum,  established 
FHWA  Test  and  Evaluation  Project  TE- 
045  "Innovative  Financing." 

Tt;.-st  and  Evaluation  Projects 

These  Test  and  Evaluation  Projects 
•should  develop  innovative  financing 
concepts  which  hold  the  most  potential 
to  increase  investment  or  reduce  public 
agency  costs.  For  example,  areas 
suggested  for  consideration  include: 

1.  Broader  interpretation  of  ISTEA 
section  1012  (ISTEA  Toll  Provisions)  to 
permit  more  fiexible  definition  of 
certain  section  1012  terms,  loan 
provisions,  and  increased  local 
discretion,  and  investment 
opportunities; 

2.  More  flexible  interpretation  of 
current  title  23  State  matching  share 
requirements  to  allow  "adjustable" 
matching,  section  1044  "soft-match" 
credits,  other  changes  in  State  matching 
funds,  or  other  cash  flow  management 
modifications: 

3.  Increased  ability  to  generate  and 
use  for  highway  purposes  highway- 
related  income  from  leases,  lease 
options,  air  rights,  license  fees, 
easements,  rights-of-way  and 
concessions,  or  a  combination  thereof  to 
increase  the  marketability  of 
transportation  investment  opportunities: 

4.  Expanded  interpretation  of 
highway  bond  regulations  to  allow  for 
innovative  debt  or  credit  enhancement 
instruments  or  other  investment 
banking  arrangements; 


5.  Use  of  Federal  aid  to  promote 
public-private  partnerships  in 
investment,  and  permit  more  innovative 
contracting;  and 

6.  Increased  incentives  to  encourage 
that  revenues  from  taxes,  tolls,  fees,  or 
other  sources  be  pledged  to  capital 
highway  bonds,  and/or  create 
transportation  revolving  funds. 

These  concepts  are  offered  as 
illustrations  only.  Other  ideas  with  the 
potential  to  leverage  investment  or 
reduce  public  agency  costs  are 
encouraged  and  will  be  considered. 

The  FHWA  has  general  discretion  to 
conduct  financing,  research  and 
development  under  23  U.S.C.  307(a). 
Under  Test  and  Evaluation  Projects. 
FHWA  will  make  Ml  use  of  ISTEA  and 
other  FHWA  regulatory  and  statutory 
fiexibility.  TE-045  projects  must 
comply  with  non-title  23  statutory  and 
regulatory  requirements  such  as  the 
National  Environmental  Policy  Act. 
Qvil  Rights,  relocation  assistance,  and 
the  Clean  Air  Act  as  well  as  with  title 
23  statutory  and  regulatory 
environmental  requirements  (e.g.. 
section  4(0(23  U.S.C.  138)). 

Proposnis 

The  proposals  for  candidate  projects 
should  describe: 

1.  The  project  specifics; 

2.  Project  funding — regular  Federal 
aid  as  well  as  other  funding  sources; 

3.  Status  of  major  Federal  clearances 
and  design: 

4.  Financing  innovation,  and  how  its 
use  on  a  test  and  evaluation  basis  could 
benefit  other  projects: 

5.  Incentives  required  (i.e..  financial, 
administrative,  design,  project  fast- 
tracking); 

6.  How  the  proposed  project  will 
leverage  public  investment  in  highways; 
and 

7.  The  timeline  for  advancing  the 
project  including  key  milestones. 

Proposals  must  be  for  ISTEA-elipible 
projects;  new  construction  and 
reconstruction  projects  are  appropriate. 
Those  proposals  which  meet  major 
Federal  clearance  requirements  will 
receive  preference  in  the  review 
process.  Upon  acceptance  of  a  State's 
proposal,  the  project  will  be  advanced 
by  the  FHWA  offices  in  a  normal  hut 
expedited  manner. 

States'  proposals  should  be  submitted 
to  the  Office  of  the  FHWA  Deputy 
Administrator  (HOA-2)  through  the 
regional  and  division  offices  with  an 
initial  submission  by  April  29. 
Questions  may  be  directed  to  either  Mr. 
Jerry  Poston— HNG-12  (202)  366-0450 
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or  Mr.  Bruce  Cannon— HPP-20  (202) 
366-9208. 

IFR  Doc.  94-8501  Filed  4-7-94;  845  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Abraham  Lincoln  Federal  Savings 
Assoc,  Dresher,  PA;  Notice  of 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5  (d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Abraham  Lincoln 
Federal  Savings  Association.  Dresher, 
Pennsylvania  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
25.  1994. 

Dated:  April  5,  1994. 

By  the  Office  of  Thrift  Supen.ision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-8451  Filed  4-7-94.  8:45  a.-nj 

BILUNQ  CODE  S720-01-M 


Delta  Federal  Savings  Bank, 
Westminster,  CA;  Notice  of 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Delta  Federal  Savings 
Bank,  Westminster,  California 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  25,  1994. 

Dated:  April  5, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-8452  Filed  4-7-94.  845  am] 
BILUNO  CODE  6720-01-M 


Federal  Savings  Association  of 
Virginia,  Falls  Church,  VA;  Notice  of 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 


Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Federal  Savings 
Association  of  Virginia,  Falls  Church, 
Virginia  ("Association"),  with  the 
Resohjtion  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
11,  1994. 

Dat«d:  Aprils,  1994. 

By  the  Office  of  Thrift  Supr-n.  ision. 
Kimberly  M.  White, 
Corporate  Technician. 


Irving  Federal  Bank  for  Savings, 
Chicago,  IL;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Irving  Federal  Bank  for 
Savings,  Chicago,  Illinois 
("As$ociation"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  18,  1994. 

Dated:  April  5,  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Ooc.  94-8453  Filed  4-7-94:  845  am] 
BILLING  CODE  6720-01-M 


Lemont  Federal  Savings  Assoc, 
Lemont,  III;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Lemont  Federal  Savings 
Association,  Lemont,  Illinois 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  February  25, 1994. 

Dated:  April  5,  1994. 

By  the  Office  of  Thrift  Super\'ision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-8453  Filed  4-7-94;  3:45  a.Til 
BILUNG  CODE  «720-01-M 


Liberty  Federal  Savings  Bank, 
Warrenton,  VA;  Notice  of  Replacement 
of  Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 


Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Liberty  Federal  Savings 
Bank,  Warrenton,  Virginia 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  25, 1994. 

Dated;  April,  5, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-8459  Filed  4-7-94:  8:45  am] 
BILUNQ  CODE  6720-01-M 


Life  Federal  Savings  Bank,  Clearwater, 
FL;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Life  Federal  Savings 
Bank,  Clearwater,  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  March  11, 1994, 

Dated:  April  5. 1994. 

By  the  Office  of  Thrift  Super\ision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-8455  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  6720-01-M 


The  Pioneer  Federal  Savings  and  Loan 
Assoc,  Prairie  Village,  KS;  Notice  of 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conser\ator  for  The  Pioneer  Federal 
Savings  and  Loan  Association,  Prairie 
Village,  Kansas  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  March 
11,1994. 

Dated:  April  5, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-8456  Filed  4-7-94;  8:45  am) 

BILUNG  CODE  6720-01-M 
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Potomac  Federal  Savings  Bank,  Silver 
Spring,  MD;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Potomac  Federal 
Savings  Bank,  Silver  Spring,  Marj'land 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  Februar/  25,  1994, 

Dated:  April  5,  1994. 

By  the  Office  of  Thrift  Super\ision. 
KJmberly  M.  White, 
Corporate  Technician. 
|FR  Doc.  94-8457  Filed  4-7-94;  8:45  arnl 

BILLING  CODE  6720-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  Wan  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 


463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  in  room  530  at  VA  Central 
Office,  810  Vermont  Avenue,  NVV., 
Washington.  DC  20420,  from  May  4. 
1994  through  May  6, 1994.  The  meeting 
will  convene  at  9:00  a.m.  each  day  and 
will  be  open  to  the  public.  Seating  is 
limited  and  will  be  available  on  a  first- 
come,  first-served  basis. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
Veterans  who  are  former  prisoners  of 
war,  and  to  make  recom.mendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  Comm.ittee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  benefits 
deliver^',  including,  but  not  limited  to, 
the  following:  education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  war;  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war;  past  and 
current  legislative  issues  affecting 
former  prisoners  of  war;  the  various 


disabilities  and  sequelae  of  long-term 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  miay  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
J.  Gary  Hickman,  Director, 
Compensation  and  Pension  Service  (21), 
room  276,  Department  of  Veterans 
AlTairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Submitted 
material  must  be  received  at  least  five 
business  days  prior  to  the  meeting. 
Members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

A  report  of  the  meeting  and  a  roster 
of  Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  March  29,  1994. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  94-8393  Filed  4-7-94;  845  am) 
BILLING  CODE  S320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nrteetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday.  April  12, 
1994,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agency 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Reports  of  the  Office  cf  Inspector  General. 

Recommendations  with  respect  to  the 
initiition.  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  tcrminatior.- 
cf-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8).  and 
(c)(9){A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  resolution 
activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street, 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 


to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at (202)  898-6757. 

Dated:  April  5. 1994 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acti.tg  Executive  Secretary. 
IFR  Doc.  94-8562  Filed  4-6-94.  11:21  am] 
BILLiNa  CODE  6714-C1-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  April  12,  1994,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resob.  ed  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

RefX)rts  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  offfcers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re: 
Amendment  to  an  Existing  System  of 
Records — Insured  Bank  Liquidation  Record 
System. 

Memorandum  re:  Contract  to  Support  the 
Development  and  Implementation  of  the 
Corporate  Information  Architecture  Program. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications, 
Requasts,  Submittals,  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation,"  which  would 
revise  application  and  publication 
requirements  for  the  establishment  and 
relocation  of  remote  service  facilities. 

Memorandum  and  resolution  re:  (1) 
Proposed  amendments  to  Appendix  A  to  Part 
325  of  the  Corporation's  rules  and 
regulations,  entitled  "Capital  Maintenance." 
which  would  address  the  regulatory  capital 
treatment  of  recourse  arrangements  and 
direct  credit  substitutes  that  expose  banks, 
bank  holding  companies,  and  thrifts  to  credit 
risk,  and  (2)  advance  notice  of  proposed 
rulerrjaking  seeking  comment  on  a 
preliminary  proposal  to  adopt  a  multi -level 


approach  for  assessing  risk-based  capital 
against  bank  and  thrift  participants  in  certain 
asset  securitization  transactions. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  335  of  the  Corporation's 
rules  and  regulations,  entitled  "Securities  of 
Nonmember  Insured  Banks,"  which  relate  to 
registration  and  reporting  requirements  for 
nonmember  insured  banks  with  securities 
registered  under  section  12  of  the  Securities 
Exchange  Act  of  1934. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information  . 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  April  5.1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary- 
IFR  Doc.  94-8561  Filed  4-6-94;  11:21  am] 

BILLING  CODE  6714-01-M 

FEDERAL  DEPOSrT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  April  5.  1994. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re:  First  Gibraltar  Bank,  FSB. 
Dallas,  Texas,  Case  No.  412-00345-94- 
BOD 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Recommendations  regarding 
administrative  enforcement  proceedings. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
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(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove.  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NVV.,  Washington,  DC. 

Dated:  April  5, 1994. 
Federal  Deposit  Insurance  Corporation. 
Patti  C.  Fox. 

Acting  Deputy  Executive  Serretory: 
|FR  Doc.  94-8560  Filed  4-6-94;  11:21  am) 

BILLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
April  13.  1994. 

PLACE:  Marriner  S.  Eccies  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 
STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

Siiminary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulation  | 
(Collection  of  Checks  and  Other  Items  by 
Federal  Reserve  Banks  and  Funds  Transfers 
through  Fedwire)  to  conform  the  warranties 
and  other  provisions  to  Regulation  CC 
(Availability  of  Funds  and  Collection  of 
Checks)  and  the  Uniform  Commercial  Code. 
(Proposed  earlier  for  public  comment:  Docket 
No.  R-0821) 

Discussion  Agenda 

2.  Proposed  interpretation  of  the  System's 
Policy  Statement  on  Payments  System  Risk 
regarding  the  treatment  of  Government- 
sponsored  enterprises. 

3.  Proposals  regarding  amendments  to 
Regulation  DD  (Truth  in  Savings)  concerning 
calculation  of  the  annual  percentage  yield  for 
certain  time  accounts.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0812) 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 


will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  EXZ 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  April  6.  1994. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-8558  Filed  4-6-94;  11:20  am] 

BILUNG  CODE  621(M)1-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 

a.m.,  Wednesday,  April  13, 1994, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccies  Federal 

Resen'e  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnoi  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  Systtm  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  6.  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-8559  Filed  4-6-94:  11:20  am] 

BILLING  CODE  6210-01-P 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  9:00  a.m..  April  18,  1994. 

PLACE:  National  Finance  Center,  First 

Floor,  Director's  Conference  Room, 

USDA/NFC  Building  No.  350.  NASA 

Space  Facility.  13800  Old  Gentilly 

Road.  New  Orleans,  Louisiana. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  March  21. 

1994,  Board  meeting 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director 

3.  Briefings  by  National  Finance  Center  and 

Board  staff  on: 
a.  Recordkeeper  organization  and  activity 


b.  Recordkeeper  budget 

c.  Thrift  Savings  Plan  system  review 

d.  Implementation  of  audit 
recommenddtions 

CONTACT  PERSON  FOR  MORE  INFORMATIOfi: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  .■\pril  5,  1994. 
Roger  W.  Mehle. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  94-8531  Filed  4-6-94;  9:03  am) 

BILLING  CODE  67MM)1-M 


NATIONAL  WOMEN'S  BUSINESS  COUNCIL 

Notice  of  Meeting 

SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Women's  Business  Council 
announces  a  forthcoming  Council 
Meeting.  The  meeting  will  cover  action 
items  to  be  taken  by  the  National 
Women's  Business  Council  in  Fiscal 
Year  1994  including  but  not  limited  to 
increasing  procurement  opportunities 
and  access  to  capital  for  women 
business  owners. 

DATES:  May  2.  1994.  8  ro  a.m.  to  9:15 
a.m. 

ADDRESSES:  J  W.  Marriott  Hotel.  1331 
Pennsylvania  Avenue,  NW., 
Washington.  DC. 
STArus:  Open  to  the  public. 
CONTACT:  For  further  information 
contact  Amy  Millman,  Executive 
Director  or  Juliette  Tracey.  Deputy 
Director.  National  Women's  Business 
Council,  409  Third  Street,  SW.,  Suite 
5850,  Washington,  DC  20024,  (202)  205- 
3850. 

Gilda  Washington. 

Administrative  Officer.  National  Womvn's 
Business  Council. 

[FR  Doc.  94-8532  Filed  4-6-94;  9.04  ami 

BILUNG  CODE  682t>-AB-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  11,  1994. 

An  open  meeting  will  be  held  on 
Tuesday,  April  12,  1994,  at  11:00  a.m. 
a  closed  meeting  will  be  held  on 
Thursday,  April  14,  1994,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 
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The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  fh^t.  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  April 
12,  1994.  at  11:00  a.m.,  will  be': 

As  part  of  its  ongoing  effort  to  address  the 
special  needs  of  foreign  companies  entering 
t.he  U.S.  public  markets,  the  Commission  will 
consider  whether  to  adopt  proposals  to:  (1) 
.Streamline  reporting  and  registration 
requirements  for  foreign  private  issuers;  (2) 


address  certain  issues  raised  by 
communications  in  connection  with  offerings 
by  foreign  companies  and  exempt  and 
offshore  offerings  by  U.S.  companies;  and  (3) 
expand  safe  harbor  protection  for  certain 
anah-st  reports. 

For  further  inforrriRtion,  please  contact 
Sandra  F.  Kinsey  or  Annemarie  Tiernev  at 
(202)  272-3246. 

The  Commission  will  also  (onsider 
proposals  to  streamline  financial  statement 
requirements  for  US.  issuers  relating  to 
significant  foreign  equity  invtistees  and 
business  acquisitions  proposals  to  strea.-nline 
financial  schedule  requirements  for  all 
issuers  and  proposals  with  respect  to  foreign 
issuers  reporting  currency  and  operations  in 
hypcrinfiationan,-  economies. 

For  further  information,  please  contact 
Wayne  Carnall  at  (202)  272-2553. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  April 
14,  1994,  at  2:30  p.m.,  will  be:  ' 


Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 
Opinions. 

At  times,  changes  in  com.mission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  farther 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Michael 
Schlein  (202)  272-2000. 

Dated;  April  5.  199-J. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  ■94-8586  Filed  4-6-94;  1:11  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
Dubiishe-d  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  docurrjent  categones 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Municipal  Interest  Rates  for  Second 
Quarter  of  1994 

Corrt'ction 

In  notice  document  94-7846 
appearing  on  pap.e  15371  in  the  issue  of 
Friday,  April  1,  1994,  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  94-7840"  should 
read  "FR  Doc.  94-784R". 

BILUNa  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings 

Correction 

In  notice  document  94-7390, 
beginning  on  page  14608.  in  the  issue  of 
Tuesday.  March  29, 1994.  make  the 
following  correction: 

On  page  14608.  in  the  first  column, 
under  SUMMARY:,  in  the  seventh  line, 
after  the  word  '"than"  insert  "30  days 
from". 

BILLING  CODE  1S0M)1-D 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1904 
[Docket  No.  R-01] 

Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents 

Correction 

In  rule  document  94-7778  beginning 
on  page  15594  in  the  issue  of  Friday. 
April  1.  1994  make  the  following 
correction: 

On  page  15594,  in  the  first  column. 
under  DATES:,  in  the  second  line,  "or 
before"  should  be  .'•emoved. 

BILLING  CODE  1 505-01 -D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33779;  File  No.  SR-NYSE- 
93-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Additions  to  the  "List  of 
Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  to  Rule 
476A" 

Convction 

In  notice  document  94-7052 
beginning  on  page  14231.  in  the  issue  of 
Friday.  March  25.  1994.  make  the 
following  corrections: 

On  page  14232,  in  the  first  column,  in 
third  bullet  paragraph,  in  the  first  line, 
'•Rule  346(bj  and  Oh--"  should  read 
"Rule  346(b)  and  (e)—'\ 

On  the  same  page,  in  the  first  column, 
in  the  fourth  bullet  paragraph,  in  the 
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first  line,  "Rule  346(gl—"  should  read 
"Rule  346(f)— '•. 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  175 

[T.D.  94-22] 

Decision  on  Domestic  Interested  Party 
Petition  Concerning  Classification  of 
Load  Roller  Products  for  Fork  Lift 
Trucks 

Correction 

In  rule  document  94-6496  appearing 
on  page  13450  in  the  issue  of  March  22, 
1994.  make  the  follouing  correction: 

On  page  13450.  in  the  first  column, 
under  DATES:  in  the  fourth  line.  "April 
21,  1994"  should  read  "April  29,  1994". 

BILUNG  CODE  1505-01-D 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  94-26] 

Testing  of  Pressed  and  Toughened 
(Specially  Tempered)  Glassware 

Correction 

In  notice  document  94-6638. 
appearing  on  page  13531.  in  the  issue  of 
Tuesday.  March  22.  1994.  make  the 
following  correction: 

On  page  13531.  in  the  first  column, 
the  docket  number  should  read  as  set 
forth  above. 

BILUNG  CODE  1 505-01 -O 


Friday 

April  8,  1994 


Part  II 


Small  Business 
Administration 


13  CFR  Parts  107  and  121 

Small  Business  Investment  Companies 

and  Small  Business  Size  Standards; 

Rules 


16898 


Federal  Register  /  Vol.  59,  No.  68  /  Friday,  April  8,  1994  /  Rules  and  Regulations 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Leverage;  Participating 
Securities;  Conditions  Affecting  Good 
Standing  of  Licensees 

agency:  Small  Business  Administration 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
certain  of  the  changes  to  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  made  by  the  "Small  Business 
Equity  Enhancement  Act  of  1992 
(September  4, 1992)."  The  changes 
implemented  by  this  rule  relate  to 
Leverage  provided  to  SBICs  by  SBA,  and 
include  increasing  from  $35  million  to 
$90  million  the  amount  of  Leverage  that 
may  be  outstanding  to  any  one  Licensee 
or  group  of  Licensees  under  common 
controU  incrementally  reducing  the 
maximum  ratio  of  Leverage  to  capital  as 
capital  is  increased,  establishing  a  new 
form  of  Leverage  (Participating 
Securities)  which  will  be  available  to 
Licensees  that  make  Equity  Capital 
Investments  in  small  concerns, 
permitting  Specialized  SBICs  that  are 
organized  as  limited  partnerships  to 
obtain  Leverage  from  SBA  in  the  form 
of  a  preferred  limited  partnership 
interest,  and  making  other  technical 
changes  necessary  to  implement  the 
legislation. 

DATES:  This  final  rule  is  effective  April 
25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Klapp,  Acting  Director,  Office 
of  Program  Development;  telephone 
(202)  205-6515. 

SUPPLEMENTARY  INFORMATION:  On  August 
5, 1993,  SBA  published  two  proposed 
rules  to  implement  certain  changes  to 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (Act),  made  by  title  IV 
of  Public  Law  102-366  (September  4, 
1992).  See  58  FR  41852  and  58  FR 
41882.  The  first  of  the  two  rules 
proposed  changes  in  the  way  financial 
assistance  (Leverage)  is  provided  to 
small  business  investment  companies 
(SBICs  or  Licensees),  including  the 
creation  of  a  new  form  of  Leverage 
called  Participating  Securities,  which 
would  be  available  to  Licensees  making 
equity-type  investments  in  small 
concerns.  The  second  of  the  two  rules 
proposed  changes  affecting  the  licensing 
and  operations  of  SBICs. 

The  public  was  afforded  a  sixty-day 
period  in  which  to  submit  comments  on 
the  two  proposed  rules  to  the  Agencv. 
In  recognition  of  the  complexity  of  the 
subject  matter  involved,  SBA  reopened 
and  extended  the  comment  period  on 


both  proposed  rules  until  November  18, 
1993.  See  58  FR  57568  (October  26, 
1993). 

After  receiving  and  giving  careful 
consideration  to  approximately  109 
comment  letters,  SBA  is  today  finalizing 
both  proposed  rules.  This  final  rule 
finalizes  the  proposed  rule  concerning 
Leverage,  Participating  Securities  and 
other  miscellaneous  matters.  The  final 
rule  immediately  following  this  rule  in 
the  Federal  Register  (Operations  Rule) 
finalizes  the  proposed  rule  concerning 
licensing  and  operations  of  SBICs. 

In  addition,  SBA  is  simultaneously 
finalizing  in  this  separate  part  of  the 
Federal  Register  the  proposed  rule 
published  on  July  29,  1993  (58  FR 
40603),  which  revises  one  of  the  size 
standards  for  the  SBIC  Program  (Size 
Rule). 

1.  General  Leverage  Provisions 

a.  Introduction 

SBA  is  finalizing  the  renumbering  and 
reorganization  of  the  "Leverage" 
sections  of  the  SBIC  Program  regulations 
(§  107.210  through  §  107.263)  as 
proposed.  SBA  intends,  at  a  later  date, 
to  conform  the  remainder  of  the  SBIC 
Program  regulations  (part  107  of  title  13 
of  the  Code  of  Federal  Regulations)  to 
the  new  numbering  system  used  in  the 
Leverage  sections. 

Ab  in  the  proposed  rule,  the  term 
"Licensee"  used  in  this  final  rule 
always  includes  SBICs  licensed  under 
the  authority  of  section  301(c)  of  the  Act 
(section  301(c)  Licensees)  and  SBICs 
licensed  under  the  authority  of  section 
301(d)  of  the  Act  (section  301(d) 
Licensees).  A  section  301(c)  Licensee  is 
sometimes  referred  to  as  a  Regular  SBIC 
because  there  is  no  restriction  on  the 
type  of  Small  Concern  that  it  may  assist. 
A  section  301(d)  Licensee  is  sometimes 
referred  to  as  a  Specialized  SBIC  or 
SSBIC  because  it  is  only  authorized  to 
assist  Small  Concerns  owned  by  persons 
whose  participation  in  the  free 
enterprise  system  is  hampered  because 
of  social  or  economic  disadvantages. 

b.  Application  Procedures 

In  proposed  §  107.210,  SBA  set  forth 
the  application  procedures  and  basic 
eligibility  requirements  for  obtaining 
Leverage  from  SBA.  SBA  received  fifty- 
eight  (58)  comment  letters  on  this 
section,  many  of  which  addressed  the 
requirement  in  §  107.210(c)(2)  that 
applicants  for  Leverage  demonstrate  a 
need  for  the  Leverage  funds. 

Tlie  requirement  for  a  demonstration 
of  need  is  not  a  new  concept  for  the 
SBIC  Program.  Historically,  a  Licensee 
was  considered  to  "need"  Leverage  if 
sixty-five  percent  (65%)  of  its  private 


capital  had  been  invested  or  committed 
to  investments  in  Small  Concerns. 
However,  if  a  Licensee  had  significant 
available  resources  of  its  own  (e.g., 
unfunded  commitments  from  investors), 
it  was  generally  considered  not  to  be  in 
need  of  Leverage. 

SBA  proposed  an  exception  to  this 
general  rule  for  applicants  for 
Participating  Securities  Leverage:  SBA 
would  disregard  the  applicant's 
temporary  excess  liquidity  resulting 
from  unfunded  commitments  or 
drawdowns  of  commitments  if  the 
Licensee  had  invested  at  least  fifty 
percent  (50%)  of  its  Leverageable 
Capital  1  and  Leverage  in  Equity  Capital 
Investm.ents  (the  required  investment 
category  for  issuers  of  Participating 
Securities).  Under  this  exception, 
though.  Licensees  with  unfunded 
commitments  would  probably  find 
themselves  ineligible  for  their  first 
issuance  of  Participating  Securities 
Leverage  unless  fifty  percent  (50%)  of 
their  Leverageable  Capital  had  already 
been  invested  in  Equity  Capital 
Investments. 

The  comments  received  by  SBA 
questioned  the  appropriateness  of 
requiring  Licensees  to  make  Equity 
Capital  Investments  in  order  to  be 
eligible  for  Participating  Securities 
Leverage.  They  argued  that  such  a 
requirement  was  inconsistent  with  the 
intent  of  the  legislation,  which  required 
that  Equity  Capital  Investments  be  made 
with  the  proceeds  of  Participating 
Securities. 

The  comments  also  argued  in  favor  of 
extending  to  Debenture  and  Preferred 
Securities  issuers  the  same  ability  to 
demonstrate  a  need  for  Leverage  while 
commitments  from  investors  remain 
unfunded. 

SBA  agrees  with  the  comments.  If  any 
Licensee  has  invested  fifty  percent 
(50%)  of  its  Leverageable  Capital  plus 
outstanding  Leverage  and  is  in 
compliance  with  SBA  regulations,  it 
should  be  eligible  for  SBA  Leverage. 
This  should  be  true  for  all  Licensees, 
not  just  those  that  issue  Participating 
Securities,  and  should  be  true  regardless 
of  the  type  of  investments  that  have 
been  made  by  the  Licensee  (assuming, 
of  course,  that  the  Licensee's  past 
investments  have  been  in  eligible  Small 
Concerns).  The  proposed  rule  has  been 
revised  and  finalized  accordingly. 

It  should  be  noted  here  that  eligibility 
for  Leverage  does  not  mean  that 
Leverage  necessarily  will  be  available 
and  forthcoming.  In  the  event  that  the 
demand  for  Leverage  exceeds  the 
available  supply,  SBA  will  allocate 


1  This  term  and  the  related  term  "Regulator^' 
Capital"  are  defined  in  the  Operations  Rule. 
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Leverage  among  the  eligible  applicants 
unless  and  until  additional  funds  or 
guarantee  authority  is  made  available  to 
meet  such  demand. 

r.  Fees 

As  proposed.  §  107.210(dj  increased 
the  user  fee  charged  in  connection  with 
obtaining  Leverage  to  two  percent  (2%) 
of  the  face  amount  of  Debentures,  and 
instituted  the  same  two  percent  (2%)  fee 
for  Participating  Securities.  SBA 
received  twenty-two  (22)  comments  on 
this  subject,  some  objecting  to  an 
increased  ice  for  Debenture  Leverage 
unless  there  were  a  corresponding 
increase  in  the  cost  of  administering 
such  Leverage,  and  others  objecting  to 
increased  foes  in  general  unless  the  fees 
could  be  used  to  offset  the  costs  of 
managing  the  SBIC  Program. 

SBA  believes  the  increased  fees  are 
necessary  to  maintain  the  current 
Debenture  program  and  implement  the 
new  Participating  Securities  program. 
SBA  currently  is  able  to  use  such  fees 
to  pay  the  costs  associated  with  the 
Leverage  fundings,  including  the  fees  of 
parties  with  which  it  contracts  to 
perform  services  attendant  to  these 
fundings.  Any  excess  fees  are  deposited 
in  the  U.S.  Treasury  and  are  counted 
when  determining  the  "subsidy  rate"  of 
the  particular  SBIC  program  that 
generated  the  fees.  The  subsidy  rate  for 
a  program  is  a  measurement  that 
determines  the  multiple  of  SBA 
guarantee  authority  that  can  be  made 
available  for  each  dollar  appropriated  to 
that  program  by  Congress.  Fees  in 
excess  of  actual  costs  associated  with 
the  Leverage  fundings  have  the  effect  of 
reducing  the  particular  SBIC  program's 
subsidy  rate,  thereby  resulting  in  more 
"guarantee  dollars"  being  available  for 
the  program  participants.  This  is  a 
benefit  to  all  Licensees  seeking 
Le\-erage.  especially  when  appropriated 
funds  are  being  curtailed  due  to 
budgetary  constraints.  SBA  is  therefore 
finalizing  the  provision  as  proposed:  the 
new  user  fee  will  be  two  percent  (2%) 
for  all  Debenture  and  Participating 
Securities  issuers. 

d.  Subordination  of  Debentures 

Proposed  §  107.210(f)(5)  clarified  that 
when  SBA  agrees  to  subordination  with 
respect  to  Debentures  guaranteed  after 
July  1,  1991.  the  amount  of 
indebtedness  to  which  such 
subordination  applies  is  fixed  at  the 
time  SBA  subordinates,  and  is  limited 
then  and  later  to  the  lesser  of  two 
hundred  percent  (200%)  of  the 
Licensee's  Leverageable  Capital,  or  SIO 
milUon.  Any  indebtedness  of  the 
Licensee  in  excess  of  that  amount, 
V.  hether  in  existence  at  the  time  SBA 


subordinates  or  acquired  subsequently, 
will  not  benefit  horn  SBA's 
subordination. 

The  comments  received  on  this 
provision  were  supportive  of  the 
change.  The  provision  is  adopted  as 
proposed. 

e.  Restrictions  on  Third  Party  Debt 

As  explained  under  the  proposed 
rule.  Licensees  have  been  permitted  to 
apply  for  and  obtain  financing  from 
third  parties  without  obtaining  SBA's 
prior  approval  or  even  notifying  the 
Agency,  except  upon  the  filing  of 
aimual  financial  statements.  Third  party 
lenders  have  viewed  SBA  Leverage, 
which  is  unsecured  and  generallv 
subordinate,  as  part  of  the  capital  base 
of  the  Licensee.  In  some  cases,  third 
party  financing,  when  aggregated  with 
Leverage,  has  exceeded  a  prudent  level 
of  indebtedness,  and  SBA  has  been 
forced  to  suffer  large  losses  upon  the 
distribution  of  a  Licensee's  assets  in 
liquidation,  receivership  or  bankruptcy 
proceedings. 

Concern  over  SBA's  creditor  position 
prompted  the  Agency  to  tighten  its 
terms  of  subordination  in  July  1991.  See 
56  FR  31777.  The  subordination  limits 
then  adopted,  however,  have  not 
discouraged  some  Licensees  from 
incurring  large  amounts  of  secured  third 
party  debt.  Recognizing  its  obligation  to 
further  protect  its  exposure  as  the 
largest  creditor  of  most  debtor 
Licensees.  SBA  proposed  that  it  have 
the  right  to  approve  ail  new  third  party 
debt  of  a  Licensee. 

As  proposed,  §  107.210(f)(6)  required 
that,  after  September  30.  1993. 
Licensees  would  need  to  obtain  the 
written  approval  of  SBA  before 
incurring  or  refinancing  any  third  party 
debt  or  obtaining  any  line  of  credit.  In 
addition  to  conventional  third  party 
debt,  this  restriction  covered  guarantees 
by  Licensees  and  other  voluntarily 
assumed  contingent  liabilities. 
Licensees  with  existing  lines  of  credit 
were  required  to  have  such  lines 
approved  by  SBA  before  increasing  the 
amounts  outstanding  above  the  balance 
owed  on  September  30. 1993. 

SBA  received  45  comments  on  this 
provision;  all  were  opposed  to  the 
proposal  as  written.  'The  comments 
expressed  concern  that  the  need  for 
prior  approval  from  SBA  could  be  very 
damaging  to  SBIC  business  operations. 
They  suggested  elimination  of  the 
requirement  of  prior  approval  for  a 
Licensee's  normal  business  credit 
arrangements,  for  its  short-term  bridge 
debt  and.  up  to  a  certain  safe-harbor 
level,  for  any  third-party  debt. 

After  considering  these  comments. 
SBA  has  concluded  that  it  can  eliminate 


entirely  the  requirement  for  prior 
approval  of  a  Licensee's  unsecured 
third-party  debt  and  still  protect  the 
Agency's  interest  in  the  Licensee.  This 
change,  reflected  in  the  final  rule, 
should  allow  Licensees  to  engage  in 
their  ordinary  business  credit 
arrangements  without  interference  firom 
SBA. 

SBA  is  not  convinced,  however,  that 
secured  third-party  debt,  of  any  amount, 
should  be  incurred  by  a  Licensee 
without  SBA's  prior  approval.  SBA 
understands  the  SBIC  industry's 
concern  regarding  the  prior  approval 
process;  in  the  past.  SBA  may  not  have 
been  able  to  respond  to  SBIC  requests 
for  approval  in  other  matters  as 
expeditiously  as  both  the  SBICs  and 
SBA  might  have  liked.  While  SBA 
expects  to  deal  with  all  requests  for 
prior  approval  on  a  timely  basis,  SBA  is 
prepared  to  commit  itself  to  a  thirty-day 
lum-around  on  certain  requests.  Thus, 
the  final  rule  pi-ovides  that  if  a  Licensee 
is  in  regulatory  compliance  and  has 
SBA  Leverage  not  in  excess  of  1.5  times 
its  Leverageable  Capital,  and  if  the 
Licensee's  request  is  for  approval  of  a 
secured  line  of  credit  which  would  not 
cause  its  aggregate  third-party  debt  to 
exceed  fifty  percent  (50%)  of 
Leverageable  Capital,  then  the 
Licensee's  request  for  prior  approval 
will  be  considered  approved  unless  SBA 
notifies  it  otherwise  within  thirty  (30) 
days  of  recei\-ing  the  request.  It  should 
be  noted  that  all  debt,  whether  secured 
or  unsecured,  uill  be  aggregated  to 
determine  whether  the  Licensee  may 
avail  itself  of  the  thirty-day  turn-around. 

When  making  its  determination  as  to 
whether  a  Licensee's  request  for  secured 
third-party  debt  should  be  approved, 
SBA  will  take  into  consideration  various 
factors  including,  but  not  limited  to,  the 
amount  of  secured  indebtedness  relative 
to  other  debt  of  the  Licensee  and  the 
amount  of  secured  indebtedness  relative 
to  the  value  of  the  Licensee's  collateral 
proposed  to  be  granted  as  security. 

Licensees  are  reminded  that  once  a 
line  of  credit  is  approved  by  SBA. 
subsequent  draw-downs  mider  the  line 
of  credit  do  not  require  SBA  approval. 

The  final  rule  extends  the  date  after 
which  SBA  approval  will  be  required 
from  September  30,  1993.  to  the  date  of 
publication  of  this  final  pjle.  Licensees 
with  existing  secured  lines  of  credit  are 
reminded  to  obtain  SBA  approval  of 
such  lines  before  increasing  the 
amounts  outstanding  above  the  balance 
owed  on  the  date  of  publication. 

The  final  rule  also  clarifies  that  if  a 
Licensee  has  no  Leverage,  it  is  not 
required  to  have  its  third-party  debt 
approved  by  SBA. 
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/.  Maintenance  of  Unimpaired  Capital 
(i)  General 

Former  §  107.203(d)  required 
Leveraged  Licensees  to  maintain  Private 
Capital  in  an  amount  sufficient  to  avoid 
a  condition  of  Capital  Impairment. 
Under  that  regulation,  a  section  301(c) 
Licensee  was  Capitally  Impaired  and 
was  in  violation  of  §  107.203(d)  if  its 
Undistributed  Net  Realized  Earnings 
deficit,  together  with  any  Llnrealized 
Depreciation  in  excess  of  Unrealized 
Appreciation,  exceeded  fifty  percent 
(50%)  of  Private  Capital.  For  a  section 
301(d)  Licensee,  the  applicable 
percentage  was  seventy-five  percent 
(75%). 

The  proposed  regulation  on  Capital 
Impairment  (§  107.210(h))  allowed,  for 
the  first  time,  varying  degrees  of 
impairment  depending  upon  differences 
in  the  composition  of  the  portfolios  of 
Licensees.  The  proposal  took,  the  form  of 
two  grid  structures,  each  consisting  of 
nine  (9)  categories  for  section  301(c)  and 
section  301(d)  Licensees,  respectively. 
The  proposed  rule  continued  to  permit 
a  higher  percentage  of  impairment  for  a 
section  301(d)  Licensee  than  for  a 
section  301(c)  Licensee  whose  situation 
was  otherAise  identical.  However,  the 
differential  was  reduced  to  five  (5) 
percentage  points  from  the  former 
twenty-five  (25)  percentage  points.  In 
addition,  the  proposed  rule  recognized 
the  delay  in  profitability  that  is 
expected  to  occur  in  venture  investing. 

The  rationale  for  moving  to  a  grid 
structure  that  would  allow  an  equity 
investor  SBIC  a  higher  permissible  level 
of  capital  impairment  than  a  lender 
SBIC  was  set  forth  in  the  proposed  rule. 
Essentially,  the  proposed  structure 
recognized  that  in  a  venture  portfolio, 
especially  during  the  early  years,  there 
are  likely  to  be  considerable  losses 
before  profits  are  realized,  and  a  Capital 
Impairment  Percentage  of  fifty  percent 
(50%)  or  more  may  exist  even  when  the 
portfolio  has  genuine  long-term  value. 
However,  for  a  Licensee  which  only 
provides  loan  financing,  a  Capital 
Impairment  Percentage  of  fifty  percent 
(50%)  generally  indicates  a  significant 
operating  deficit  that  caimot  be  offset  by 
appreciation  in  the  portfolio. 

Also  new  in  the  proposed  regulation 
on  Capital  Impairment  was  the 
treatment  of  net  Unreahzed 
Appreciation.  Under  the  old  Capital 
Impairment  concept.  Licensees  have 
been  required  to  treat  net  Unrealized 
Depreciation  as  if  it  represented  realized 
losses,  but  they  received  no 
corresponding  credit  for  net  Unrealized 
Appreciation.  The  proposed  regulation 
acknowledged  the  existence  of  net 
Unrealized  Appreciation  in  a  Licensee's 


portfolio,  yet  attempted  to  avoid 
providing  incentives  for  Licensees  to 
inflate  their  portfolio  values  artificially. 
Thus,  SBA  proposed  to  allow  partial 
recognition  of  net  Uru-ealized 
Appreciation  in  the  computation  of 
Capital  Impairment,  to  an  extent  which 
would  vary  depending  on  whether  or 
not  the  portfolio  securities  were 
Publicly  Traded  and  Marketable. 

The  proposed  rule  also  provided  that 
a  violation  of  the  Capital  Impainnent 
regulation  would  constitute  an  event  of 
default  with  respect  to  Debentures  and 
Preferred  Securities  (§  107.261(d)),  and 
that  such  a  violation  also  would  affect 
the  good  standing  of  a  Licensee  issuing 
Participating  Securities  (§  107.262(d)). 
In  all  cases.  Licensees  were  afforded  an 
opportunity  to  cure  a  violation  before 
SBA  could  impose  any  of  the  remedies 
available  to  it  under  the  proposed 
regulations. 

The  thirty-nine  (39)  comments 
received  on  the  Capital  Impairment 
proposal  generally  were  unfavorable. 
While  there  was  little  objection  to  the 
grid  structure  per  se,  there  was  strong 
objection  to  the  permissible  Capital 
Impairment  percentages  located  within 
the  grid.  The  respondents  happily 
accepted  the  relatively  high  percentages 
available  to  the  equity-investor  SBICs, 
but  felt  that  the  proposed  percentages 
for  lender  SBICs  were  excessively  low. 
Specialized  SBICs  also  argued  that  the 
percentages  for  section  301(d)  Licensees 
were  unfair,  and  that  SBA  should  return 
to  a  single  percentage  (75%)  for  all 
Specialized  SBICS,  regardless  of 
portfolio  composition  or  amount  of 
Leverage. 

SBA  has  decided  to  retain  the  grid 
structure  for  the  section  301(c) 
Licensees,  and  to  increase  their 
permissible  levels  of  Capital  Impairment 
by  Ave  (5)  percentage  points  across  the 
boaid.  Thus,  a  section  301(c)  Licensee 
would  be  permitted  to  have  impaired 
Regulatory  Capital  of  anywhere  from 
thirty-five  percent  (35%)  to  seventy 
percent  (70%),  depending  on  the 
Licensee's  portfolio  mix  and  its 
Leverage  ratio.  SBA  believes  this  is  an 
appropriate  resolution  as  it  balances  its 
own  concerns  with  those  of  SBICs,  as 
expressed  in  the  comments. 

For  section  301(d)  Licensees,  SBA 
intends  to  return  to  the  current 
permissible  level  of  Capital  Impairment. 
All  Specialized  SBICs  will  be  permitted 
a  Capital  Impairment  level  of  seventy- 
five  percent  (75%),  regardless  of 
portfolio  mix  or  Leverage  ratio.  The 
differential  between  the  Regular  and 
Specialized  SBICs  will  be  from  five  (5) 
percentage  points  for  an  equity  investor 
Licensee  to  forty  (40)  points  for  a  lender 
Licensee.  This  differential  is  a 


recognition  of  the  more  limited,  and 
often  riskier,  pool  of  small  business 
concerns  in  which  a  Specialized  SBIC 
may  make  investments. 

There  were  also  a  number  of 
comments  on  the  subject  of  net 
Unrealized  Appreciation,  arguing,  for 
the  most  part,  in  favor  of  full 
recognition  of  all  net  Unrealized 
Appreciation  as  an  offset  to  realized 
losses,  or  for  looser  standards  for 
recognizing  net  Unrealized 
Appreciation  on  private  securities. 

SBA  continues  to  believe  that  full 
recognition  of  all  net  Unrealized 
Appreciation  is  inappropriate  and  that 
the  proposed  standards  for  recognizing 
net  Unrealized  Appreciation  on  private 
securities  are  sufficiently  liberal. 
Licensees  will  now,  for  the  first  time,  be 
permitted  some  credit  for  net 
Unrealized  Appreciation.  Accordingly, 
SBA  is  not  prepared  to  loosen  these' 
criteria  further. 

The  final  Capital  Impairment  issue 
addressed  in  the  comment  letters  was 
the  length  of  the  forbearance  periods  for 
issuers  of  Participating  Securities.  SBA 
understands  the  industry's  desire  for  a 
longer  period  of  forbearance,  but 
believes  that  the  four  and  five  year 
allowances  that  were  proposed,  together 
with  the  increased  permissible 
percentages  agreed  to  in  this  final  rule, 
should  be  adequate  for  a  Licensee  with 
a  minimally  successful  portfolio. 

SBA  also  reminds  the  SBIC  industry 
that  Capital  Impairment  is  a  curable 
violation.  See  §§  107.261(d)(5)  and 
107.262(d)(3).  In  fact,  special  cure 
methods  are  available  to  Participating 
Securities  issuers.  See  §  107.210(h)(7). 

One  final  change  has  been  made  to 
the  proposed  Capital  Impairment 
provision;  it  concerns  the  inclusion  of 
non-cash  gains  in  the  computation  of 
Capital  Impairment.  Under  the  former 
definition  of  Capital  Impairment,  all 
amounts  required  by  SBA  accounting 
rules  to  be  classified  as  Non-cash  Gains/ 
Income  (as  reported  on  SBA  Form  468) 
were  excluded  from  the  Capital 
Impairment  formula.  SBA  believes  this 
provision  was  too  stringent,  and  that 
Licensees  should  be  able  to  receive 
credit  in  the  impairment  computation 
for  non-cash  gains  under  certain 
circumstances.  However,  when  the 
Agency  rewrote  the  Capital  Impairment 
test  in  the  proposed  rule,  full  credit  was 
mistakenly  permitted  for  all  Non-cash 
Gains7lncome  of  a  Licensee,  regardless 
of  the  source.  This  error  was  the 
consequence  of  using  the  term 
"Undistributed  Reafized  Earnings," 
which  Includes  all  Non-cash  Gains/ 
Income,  in  the  computation.  The 
unintended  result  of  this  change  was 
that  delinquent  accrued  interest 
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coaverted  into  a  note,  interest  income 
accrued  on  deferred-interest  notes  and 
other  components  of  Non-cash  Gains/ 
Income  which  may  be  uncertain  as  to 
collectibility  would  be  counted  as 
realized  earnings  in  determining  Capital 
Impairment. 

It  was  SBA's  intent  when  drafting  the 
proposed  Capital  Impairment  provision 
to  give  capital  gains  credit  only  for 
certain  Non-cash  Gains/Income: 
Specifically,  those  that  the  Agency  felt 
had  the  greatest  certainty  of 
measurement  and  collectibility.  In  this 
final  rule,  SBA  has  clarified  that  the 
only  Non-cash  Gains/Income  that  may 
be  counted  when  computing  Capital 
Impairment  are  those  Non-cash  Gains/ 
Income  that  are  realized  in  the  form  of 
Publicly  Traded  and  Marketable 
securities  or  investment  grade  debt 
instruments. 

A  debt  instrument  would  not  be 
considered  investment  grade  for 
purposes  of  this  rule  unless  it  had 
actually  been  rated  "BBB"  or  "Baa",  or 
better,  by  Standard  &  Poor's  Corporation 
or  Moody's  Investment  Service, 
respectively.  A  non-rated  debt 
instrument  issued  by  a  company  with 
outstanding  investment  grade  debt  also 
could  be  considered  investment  grade  if 
the  Licensee  were  to  obtain  a  wTittcn 
opinion  from  an  investment  banking 
firm  acceptable  to  SBA  stating  that  the 
non-rated  debt  instrument  is  equivalent 
in  risk  to  the  issuer's  investment  grade 
debt. 

The  following  is  an  example  of  how 
this  rule  operates:  If  a  Licensee  sells  a 
portfolio  investment  with  a  basis  of 
$200,000  and  receives,  exchange. 
General  Electric  stock  worth  $300,000 
plus  a  below  investment  grade 
promissory  note  for  $150,000,  the 
Licensee  should  include  in  the  Capital 
Impairment  computation  $100,000  of 
the  $250,000  of  Non-cash  Gains/Income 
it  received. 

In  order  to  implement  this  change,  the 
final  rule  adds  a  new  defined  term, 
"Includible  Non-cash  Gains/Income",  to 
§  107.3  to  represent  those  non-cash 
gains  for  which  SBA  will  give  credit  for 
purposes  of  Capital  Impairment.  In  the 
final  version  of  §  107.210(h),  the 
Licensee  computes  Capital  Impairment 
by  starting  wi\h  Undistributed  Net 
Realized  Earnings,  which  is  net  of  all 
Non-cash  Gains/Income,  and  adds  back 
Includible  Non-cash  Gains/Income. 
Undistributed  Net  Realized  Earnings  has 
been  added  to  the  definitions  section  of 
the  regulation.  This  should  be  a  familiar 
term  to  all  Licensees  because  of  its 
appearance  on  SBA  Form  468.  See 
§107.3. 

The  final  rule  also  clarifies  that  a 
Licensee's  Unrealized  Gain  (Loss)  on 


Securities  Held  must  reflect  the 
estimated  tax  effects  associated  with  the 
future  realization  of  gains  or  losses.  See 
the  definition  of  Unrealized  Gain  (Loss) 
on  Securities  Held  (§  107.3). 

In  summarj',  the  Capital  Impairment 
proposal  is  finalized  as  proposed  except 
for  a  five  (5)  percentage  point  increase 
for  Regular  SBICs,  a  return  to  the 
seventy-five  percent  (75%)  test  for 
Specialized  SBICS,  and  the  inclusion  of 
only  a  limited  class  of  non-cash  gains. 

This  final  rule  repeats  the  summary  of 
the  computation  of  Capital  Impairment 
as  it  appeared  in  the  summary  of  the 
proposed  rule.  The  only  change  is  the 
use  of  "Undistributed  Net  Realized 
Earnings  plus  Includible  Non-cash 
Gains/Income"  instead  of 
"Undistributed  Realized  Earnings",  as 
discussed  above. 

(ii)  Computation  of  Capital  Imp.iirment 
Percentage 

If  Unrealized  Gain  (Loss)  on 
Securities  Held  is  zero  or  positive,  and 
the  sum  of  Undistributed  Net  Realized 
Earnings  plus  Includible  Non-cash 
Gains/Income  is  also  zero  or  positive,  no 
Capital  Impairment  exists  and  no 
further  calculations  are  necessary.  If 
either  or  both  amounts  are  less  than 
zero,  the  Licensee  must  make  the 
calculations  described  in  §§  107.210(h) 
(3)  and  (4).  Depending  upon  the  results 
of  interim  calculations  in  these 
paragraphs,  the  Licensee  may  be 
required  to  compute  a  Capital 
Impairment  Percentage. 

(iii)  Determination  of  Capital 
Impairment  Violation 

As  with  the  proposed  rule,  a  Licensee 
will  not  be  in  violation  of  §  107.210(h) 
simply  by  having  a  Capital  Impairment 
Percentage  greater  than  zero.  Violations 
of  §  107.210(h)  arise  out  of  an  excessive 
Capital  Impairment  Percentage.  For 
section  301(d)  Licensees,  Capital 
Impairment  of  more  than  seventy-five 
percent  (75%)  is  considered  excessive; 
for  section  301(c)  Licensees,  maximum 
permissible  Capital  Impairment 
percentages  are  set  forth  in  a  table  in  the 
regulation. 

(iv)  Special  Rules  for  Licensees  With 
Outstanding  Participating  Securities 

(A)  General.  All  Leveraged  Licensees, 
including  Licensees  with  outstanding 
Participating  Securities,  are  required  to 
compute  their  Capital  Impairment 
Percentages  in  the  same  maimer.  A 
Licensee  with  outstanding  Psirticipating 
Securities  may.  for  as  long  as  five  years 
following  its  initial  issuance  of 
Participating  Securities,  have  a  Capital 
Impairment  Percentage  higher  than  the 
applicable  table  permits  (but  not  as  high 


as  eighty-five  percent  (85%))  without 
thereby  being  in  violation  of 
§  107.210(h)  if  it  meets  the  other 
requirements  set  forth  in 
§  107.210(h)(7).  In  addition,  a  Licensee 
that  meets  the  requirements  set  forth  in 
§  107.210(h)(7)  (i)  or  (ii)  will  be  afforded 
an  opportunity  to  cure  on  terms  that 
may  be  more  favorable  than  those 
available  to  other  Licensees. 

(B)  Curable  Capital  Impairment 
Percentage  during  first  48  months 
following  initial  issuance  of 
Participating  Securities.  During  the  first 
forty-eight  (48)  months  after  initially 
issuing  Participating  Securities,  a 
Licensee  with  outstanding  Participating 
Securities  will  not  be  impaired  if:  (1)  Its 
Capital  Impairment  Percentage  is  less 
than  eighty-five  percent  (85%);  (2)  at 
least  two-thirds  of  its  outstanding 
Leverage  consists  of  Participating 
Securities;  and  (3)  at  least  two-thirds  of 
its  Loans  and  Investments,  valued  at 
cost,  are  Equity  Capital  Investments. 

(C)  Curable  Capital  Impairment 
Percentage  during  first  60  months 
following  initial  issuance  of 
Participating  Securities.  During  the  first 
sixty  (60)  months  after  initially  issuing 
Participating  Securities,  a  Licensee  with 
outstanding  Participating  Securities  will 
not  be  impaired  if:  (1)  Its  Capital 
Impairment  Percentage  is  less  than 
eighty-five  percent  (85%);  (2)  at  least 
two-thirds  of  its  outstanding  Leverage 
consists  of  Participating  Securities;  and 
(3)  at  least  two-thirds  of  its  Loans  and 
Investments,  valued  at  cost,  are  Start-up 
Financings.  For  the  purposes  of  this 
regulation,  a  Start-up  Financing  is  an 
Equity  Capital  Investment  in  a  growth- 
oriented  Small  Concern  that,  at  the  time 
of  the  investment,  (1)  has  not  been  in 
existence,  in  any  form,  for  more  than 
three  fiscal  years,  (2)  has  not  had 
positive  cash  flow  or  sales  exceeding  $5 
million  in  any  fiscal  year,  and  (3)  is  not 
formed  for  the  purpose  of  acquiring  any 
existing  business. 

(D)  Cure  of  Capital  Impairment. 
During  the  fifth  year  following  its  initial 
issuance  of  Participating  Securities,  a 
Licensee  that  meets  the  requirements 
described  in  paragraph  (B)  above  may 
cure  its  Capital  Impairment  by  taking 
one  or  more  of  the  follovdng  actions 
within  thirty  (30)  days  after  it 
determines  that  it  has  a  condition  of 
Capital  Impairment.  The  Licensee  may 
increase  its  Regulatory  Capital  2  by 
depositing  in  an  escrow  account 
satisfactory  to  SBA  a  cash  contribution 
equal  to  fifteen  percent  (15%)  of 


sThis  increase  in  Regulatory  Capital  operates 
only  to  cure  what  would  otherwise  be  a  Capital 
Impairment.  It  does  not  increa,se  the  Licensee's 
eligibility  for  Leverage. 
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outstanding  Leverage;  or  it  may  provide 
SBA  with  a  guarantee  satisfactory  to 
SBA,  for  the  benefit  of  SBA,  equal  to 
fifteen  percent  (15%)  of  its  outstanding 
Leverage.  In  addition  to  the  normal 
credit  considerations  that  would 
determine  whether  a  guarantee  is 
satisfactory  to  SBA,  the  terms  of  the 
guarantee  must  provide  that  any 
guarantee  fee  that  otherwise  would  be 
due  the  guarantor  from  the  licensee, 
and  any  other  sums  that  would  be  due 
the  guarantor  by  virtue  of  the 
guarantor's  right  of  subrogation,  must  be 
deferred  and  subordinated  to  the  full 
repayment  of  all  outstanding  Leverage 
plus  any  unpaid  Earned  Prioritized 
Payments  (as  defined  in  §  107.3)  and 
earned  Adjustments  (discussed  below 
under  §  107.243(d)). 

During  the  sixth  year  following  its 
initial  issuance  of  Participating 
Securities,  a  Licensee  that  meets  the 
above  requirements  may  cure  its  Capitad 
Impairment  by  taking  one  of  the  actions 
described  in  the  preceding  paragraph, 
except  that  the  amount  of  the  cash 
deposit  or  guarantee  shall  be  equal  to 
thirty  percent  (30%)  of  outstanding 
Leverage.  Any  amount  deposited 
previously  may  be  used  as  a  credit 
against  the  thirty  percent  (30%) 
requirement 

2.  Leverage  for  Section  301(c)  Licensees 

No  comments  were  received  on 
proposed  §  107.220;  accordingly,  it  is 
finalized  as  proposed.  This  section 
provides  Leverage  requirements  for 
section  301(c)  Licensees,  and  reflects 
amendments  to  the  Act  contained  in 
Section  402  of  Public  Law  102-366. 
Section  107.220  permits  SBA  to  provide 
Leverage  to  section  301(c)  Licensees 
through  the  purchase  or  guarantee  of 
Debentures  and/or  Participating 
Securities.  After  March  31, 1993.  a 
section  301(c)  Licensee's  amount  of 
Leverage  outstanding  at  any  time  shall 
not  exceed  three  hundred  percent 
(300%)  of  its  Leverageable  Capital  up  to 
$15  million;  two  hundred  percent 
(200%)  of  its  Leverageable  Capital  of 
more  than  $15  million,  but  not  more 
than  $30  million;  and  an  amount,  not 
exceeding  $15  million,  which  is  equal  to 
one-hundred  p)ercent  (100%)  of  its 
Leverageable  Capital  over  $30  million. 
The  aggregate  amount  of  outstanding 
Leverage  by  any  Licensee  or  group  of 
two  or  more  Licensees  under  Common 
Control  3  shall  not  exceed  $90  miUion. 
On  a  case-by-case  basis,  SBA  may  grant 
an  exception  to  this  ceiling  to  a  group 
of  Licensees  under  Common  Control 
and  permit  a  higher  amount,  subject  to 
such  terms  and  conditions  as  SBA 


^This  term  is  defined  in  the  Operations  Rule. 


considers  appropriate  to  minimise  risk 
of  loss  in  the  event  of  default.  In  no 
event,  however,  shall  the  aggregate 
amount  of  a  Licensee's  Participating 
Securities  exceed  two  hundred  percent 
(200%)  of  Leverageable  Capital. 

A  "grandfather  clause"  is  provided  for 
Licensees  that,  on  March  31,  1993,  have 
outstanding  Debentures  in  excess  of 
three  hundred  percent  (300%)  of 
Leverageable  Capital,  so  that  such 
Licensees  are  not  required  to  prepay 
such  excess.  Such  Licensees  also  may 
apply  to  issue  additional  Debentures  or 
Participating  Securities  solely  to  pay  the 
amount  due  on  such  maturing 
Debentiu^es.  The  maturity  date  of  any 
new  Debenture  or  Participating 
Securities  issued  for  this  purpose  may 
not  be  later  than  September  30,  2002. 

3.  Leverage  for  Section  301(d)  Licensees 

In  proposed  §  107.230,  SBA  described 
some  of  the  terms  and  conditions  of 
Leverage  for  section  301(d)  Licensees. 
SBA  may  provide  Leverage  to  section 
301(d)  Licensees  through  the  purchase 
or  guarantee  of  Debentures  and.' or 
Participating  Securities,  and/or  through 
the  purchase  of  Preferred  Securities.  As 
further  described  below,  the  proposed 
rule  provided  that  section  301(d) 
Licensees  would  be  eligible  for 
subsidized  Debenture  Leverage  and  for 
Preferred  Securities  Leverage  up  to  a 
maximum  of  four  hundred  percent 
(400%)  of  Leverageable  Capital  or  S35 
million,  whichever  is  less.  Leverage  in 
excess  of  that  amount  would  be 
nonsubsidized. 

Six  (6)  comments  were  received  on 
proposed  §  107.230.  The  comments 
were  supportive  of  the  prop>osal,  except 
for  the  ceiling  of  $35  million  for 
subsidized  Leverage.  As  the  comments 
recognized,  however,  the  $35  million 
ceiling  on  subsidized  Leverage  is 
statutory  in  origin.  Section  402  of  Pubhc 
Law  102-366,  which  increased  the 
general  Leverage  ceiling  for  the  SBIC 
program  above  its  prior  level  of  $35 
milhon,  established  the  subsidized 
Leverage  ceiling  for  section  301(d) 
Licensees.  The  regulation  cannot  permit 
a  higher  amount  of  subsidized  Leverage 
than  is  permitted  by  the  Act. 

SBA  therefore  is  fmaUzing  §  107.230 
as  proposed,  with  the  exception  of  one 
minor  change,  designed  to  correct  an 
error.  The  fom-  percent  (4%)  dividend 
on  preferred  stock  and  the  four  percent 
(4%)  return  on  the  preferred  limited 
partnership  interest  accrue  on  an  annual 
basis  (rather  than  on  a  daily  basis,  as 
stated  in  the  proposed  rule). 

The  Articles  of  section  301(d) 
Licensees  are  required  to  be  conformed 
to  the  requirements  discussed  in 
paragraphs  a.  or  b.  below,  as 


appropriate,  in  order  to  issue  Preferred 
Securities  after  the  date  hereof. 

a.  Preferred  Stock 

In  the  case  of  corporate  Licensees,  the 
preferred  stock  purchased  by  SBA  prior 
to  November  21, 1989,  shall  be  non- 
voting stock  with  a  three  percent  (3%) 
cumulative  preferred  dividend  paid  out 
of  Retained  Earnings  Available  for 
Distribution.  Preferred  stock  issued  after 
November  21,  1989,  shall  provide  for 
foiu-  percent  (4%)  preferred  cumulative 
dividends  payable  out  of  Retained 
Earnings  Available  for  Distribution. 
Four  percent  (4%)  preferred  stock  shall 
be  redeemed  not  later  than  fifteen  (15) 
years  after  issuance  at  a  price  not  less 
than  par  value  plus  unpaid  dividends 
accrued  to  the  redemption  date.  SBA 
may  guarantee  non-subsidized 
Debentures  offered  for  sale  by  a 
Licensee  immediately  prior  to  the 
redemption  of  its  four  percent  (4%) 
preferred  stock  in  such  amounts  as  will 
permit  simultaneous  redemption  of 
such  stock. 

b.  Preferred  Limited  Partnership  Interest 

Section  412  of  Public  Law  102-366 
authorizes  unincorporated  section 
301(d)  Licensees  to  issue  preferred 
limited  partnership  interests  to  SBA 
which  would  have  the  same  terms  and 
conditions  as  the  four  percent  (4%) 
preferred  stock  described  immediately 
above  (that  is,  a  pi^ferred  and 
cumulative  return  at  an  annual  rate  of 
four  percent  (4%).  payable  from 
Retained  Earnings  Available  for 
Distribution).  Such  preferred  limited 
partnership  interests  shall  be  redeemed 
not  later  than  fifteen  (15)  years  from  the 
date  of  issuance  at  a  price  not  less  than 
SBA's  contributed  capital  plus 
accumulated  and  unpaid  distributions 
through  the  redemption  date.  SBA  may 
guarantee  non-subsidized  Debentures 
issued  by  a  section  301(d)  Licensee 
immediately  preceding  such  redemption 
in  such  amounts  as  will  permit 
simultaneous  redemption  of  such 
preferred  limited  partnership  interests. 

C.  Leverage  Ceiling 

As  in  the  proposed  rule,  §  107.230(c) 
establishes  maximum  Leverage 
eligibility  for  section  301(d)  Licensees. 
All  types  of  Leverage  issued  by  such 
Licensees  shall  be  aggregated  for 
purposes  of  determining  Leverage 
eligibihty,  including  aggregation  of 
Leverage  issued  by  Licensees  under 
Common  Control  As  stated  earlier, 
section  301(d)  Licensees  are  eligible  for 
maximiun  subsidized  Leverage 
(consisting  of  Preferred  Securities  and 
Debentin-es  issued  with  a  rate  reduction) 
of  four  hundred  percent  (400%)  of 
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Levarageable  Capital  or  S35  million, 
whichever  is  less.  Section  301(d) 
Licensees  also  are  eligible  for 
nonsubsidized  Leverage  in  excess  of  S35 
million,  subject  to  the  amounts  and 
conditions  specified  for  section  301(c) 
Licensees. 

In  order  to  qualify  for  Leverage 
exceeding  three  hundred  percent 
(300%)  of  Leverageable  Capital,  at  least 
thirty  percent  (30%)  of  the  Licensee's 
Total  Funds  Available  for  Investment 
must  be  invested  in  or  committed  to 
Venture  Capital  Financing  of 
Disadvantaged  Concerns,  and  a  Licensee 
must  maintain  thirty  pyrcont  (30^o)  of 
its  Total  Funds  Available  for  Investment 
in  such  investments  while  Leverage  in 
excess  of  three  hundred  percent  (300%) 
of  Levercgcable  Capital  is  outstanding. 
For  the  purpose  of  meeting  the  thirty 
percent  (30%)  test,  the  Venture  Capital 
Financings  shall  be  valued  at  cost.  The 
present  definition  of  Venture  Capital 
Financing  remains  unchanged  and  is  set 
forth  in  §  107.230(c)(3)(iii). 

d.  Second  Tier  of  Preferred  Securities 

As  in  the  proposed  rule,  SBA  is 
authorized  to  purchase  Preferred 
Securities  in  amounts  in  excess  of  one 
hundred  percent  (100%)  of  Leverageable 
Capital,  but  not  in  excess  of  two 
hundred  percent  (200%)  of  Leverageable 
Capital,  from  certain  Licensees.  These 
are  section  3Cl(d)  Licensees  with 
Leverageable  Capital  of  $500,000  or 
more,  or  section  301(d)  Licensee 
licensed  on  or  before  October  13,  1971, 
regardless  of  the  amount  of  Leverageable 
Capital.  In  either  case,  a  Licensee  must 
have  Qualified  Investments  (as  defined 
in  §  107.230(c)(4)(iv))  equal,  at  cost,  to 
the  amount  of  Preferred  Securities  in 
excess  of  one  hundred  percent  (100%) 
of  Leverageable  Capital.  Comm.itments 
to  make  Qualified  Investments  may  be 
counted  to  satisfy  this  requirement. 

It  should  be  noted  that  the  definition 
of  Qualified  Investments  is  similar,  but 
not  identical  to,  the  definition  of 
Venture  Capital  Financing  as  set  forth  in 
§  107.230(c)(3)(iii).  The  most  important 
difference  is  that  a  secured  debt 
instrument  may  qualify  as  a  Venture 
Capital  Financing  but  would  not  qualify  . 
as  a  Qualified  Investment. 

e.  Participating  Securities 

Section  107.230(c)(6)  authorizes 
section  301(d)  Licensees  to  issue 
Participating  Securities  in  an  amount 
not  exceeding  two  hundred  percent 
(200%)  of  Leverageable  Capital,  less  an 
amount  equal  to  Licensee's  outstanding 
Preferred  Securities.  Prioritized 
Payments  and  Profit  Participation  on 
Participating  Securities  issued  by 


section  301(d)  Licensees  shall  not  be 
subsidized. 

/.  Other  Provisions 

Section  107.230(d)  describes  the  types 
of  Debentures  which  section  301(d) ' 
Licensees  may  issue,  and  §  107.230(e) 
permits  section  301(d)  Licensees,  in 
SBA's  discretion,  to  retire  Debentures 
through  the  issuance  of  Preferred  or 
Participating  Securities. 

Section  107.230(f)  is  a  recodification 
of  former  §  107.201(a)(2)(iii). 

4.  Participating  Securities 

As  proposed.  §§  107.240  tlirough 
107.247  described  special  rules  which 
would  apply  to  Licensees  issuing 
Participating  Securities. 

SBA  received  many  comments  on 
these  proposed  rules.  Most  were  very 
supportive,  although  many  suggestions 
for  improving  the  proposal  were 
received.  Comments  related  to  specific 
provisions  of  the  Participating 
Securities  are  addressed  in  the 
discussion  of  those  respective  sections 
of  the  rule. 

The  Sm.all  Business  Equitv 
Enhancement  Act  of  1992  (title  IV  of 
Pub.  L.  102-366)  was  a  mandate  for  a 
new  relationship  between  SBA  and  the 
venture  capital  community.  The  salient 
feature  of  this  new  relationship  is  the 
creation  of  Participating  Securities. 
These  are  equity-type  securities  with  the 
characteristics  of  preferred  stock  or  a 
preferred  limited  partnership  interest. 

SBA  recognizes  that  venture  capital 
companies  usually  make  initial  equity 
capital  investments,  manage  their 
portfolios  (making  follow-on 
investments  as  necessar>'),  and  finally 
sell  their  investments  as  they  mature', 
with  the  objective  of  realizing  capital 
gains.  As  investments  are  sold,  funds 
customarily  are  distributed  to  investors 
rather  than  reinvested. 

Under  this  rule,  as  a  means  of 
financing  Licensees  that  issue 
Participating  Securities,  SBA  will 
guarantee  the  payment  of  Prioritized 
Payments  on,  and  the  Redemption  Price 
of,  the  Participating  Securities  to  an 
authorized  Trust  or  pool  which 
purchases  the  Participating  Securities. 
Prioritized  Payments  are  the  equivalent 
of  dividend  payments  of  the 
Participating  Securities.  As  an 
inducement  for  its  guarantee,  SBA  will 
be  entitled  to  a  share  in  the  profits  that 
are  generated  from  investments  made 
while  the  Participating  Securities  are 
outstanding  (Profit  Participation). 
Pass-through  Trust  Certificates 
evidencing  rights  in  the  Trust  or  pools 
of  guaranteed  Participating  Securities 
will  be  sold  to  investors.  The  rights  and 
obligations  evidenced  in  the  Trust 


Certificates  also  will  be  guaranteed  by 
SBA.  The  proceeds  of  the  sale  of  the 
Trust  Certificates  will  be  used  to  fund 
the  Participating  Securities. 

SBA  anticipates  that  the  Prioritized 
Payments  made  by  Licensees  that  issue 
Participating  Securities  normally  will 
not  be  adequate  to  fand  debt  ser\ice 
obligations  of  the  guaranteed  Trust 
Certificates  in  the  early  years  of  the 
Participating  Securities'  existence. 
Accordingly,  SBA  will  be  called  upon  to 
make  such  payments.  Over  the  duration 
of  a  Participating  Security's  life.  SBA 
expects  to  be  repaid  most  of  such 
guarantee  payments  through  a 
combination  of  Earned  Prioritized 
Payments  and  Profit  Participation.  Since 
Prioritized  Payments  on  Participating 
Securities  are  payable  only  to  the  extent 
of  earnings,  SBA  realizes  that  the 
repayment  of  its  guarantee  payments 
will  depend  upon  the  ability  of  its 
Licensees  to  operate  profitably  as  equity 
investors. 

SBA  understands  that  venture  capital 
equity  investments  in  Small  Concerns 
are  risky  on  an  individual  basis,  and 
that  losses  on  such  investments 
frequently  occur  earlier  than  profits.  It 
anticipates  that  Licensees  issuing 
Participating  Securitip<:  will  incur  losses 
in  the  early  years  of  their  investment 
cycle  as  investments  in  a  limited 
number  of  portfolio  concerns  prove 
unprofitable  and  are  written  off.  SBA 
recognizes  that  it  mu.-'  be  patient  in 
expecting  profitable  operations  from 
Licensees  with  Participating  Securities. 
At  the  same  time.  SBA  has  the 
responsibility  to  assure  that  publicly- 
guaranteed  funds  are  administered 
pradenfly  by  capable  managers. 
Accordingly,  SBA  has  sought  to 
formulate  an  economic  and  regulatory 
structure  which  will  enhance  the 
likelihood  that  Licensees  participating 
in  the  program  will  be  successful. 

In  issuing  this  final  rule,  SBA  believes 
that  it  can  fulfill  the  objectives  of  the 
Small  Business  Equity  Enhancement 
Act  of  1992  to  foster  a  venture  capital 
industry  that  is  able  to  ser\e  the  needs 
of  eligible  Small  Concerns,  create  or 
retain  jobs,  expand  the  tax  base,  and 
achieve  other  objectives  such  as 
commercialization  of  technology, 
supporting  manufacturing  firms, 
fostering  urban  and  rural  business 
development,  and  stimulating  exports. 

SBA  recognizes  that  its  guarantee  of 
Participating  Securities  will  be  an 
essential  factor  in  the  decision  of 
investors  to  fund  Licensees,  and  that 
such  investors  will  need  to  have 
confidence  in  SBA's  long-term 
investment  philosophy.  While  SBA 
intends  that  Participating  Securities 
serve  as  patient  capital,  investors  must 
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recognize  SBA's  special  responsibilities 
to  protect  public  funds  and  assiue 
compliance  with  program  objectives  and 
regulations. 

It  should  be  noted  that  section  410  of 
Public  Law  102-366  authorized 
inclusion  in  a  Licensee's  private  capital 
of  investments  by  public  and  private 
pension  funds  as  well  as  limited 
investments  by  state  and  local 
governments.  The  form  of  Participating 
Sec\irities  has  been  structured  with  the 
intention  of  avoiding  the  imposition  of 
Unrelated  Business  Taxable  Income 
(UBTI)  on  certain  tax-exempt  investors. 
SEA  believes  that  pension  funds  and 
other  tax-exempt  investors  will  &nd  it 
advantageous  to  invest  in  SBICs  using 
Participating  Securities.  Since  such 
institutional  investors  historically  have 
provided  investment  capital  to  the 
private  venture  capital  industry  and 
have  acquired  expertise  in  selecting 
managers  and  monitoring  investments, 
SBA  anticipates  that  SBICs  will  benefit 
from  this  investor  expertise.  SBA  also 
hopes  to  benefit  from  the  expertise  of 
institutional  investors  to  help  assure  the 
profitability  of  the  Licensees  that  issue 
Participating  Securities. 

a.  General  Pmvisions 

Proposed  §  107.241  set  forth  general 
provisions  for  Licensees  issuing 
Participating  Secxuities.  This  section 
reflects  SBA's  effort  to  use  marketplace 
dynamics  to  assure  a  successful 
program. 

(i)  Minimum  Regulatory  Capital 

Proposed  §  107.241(a)  set  forth 
minimum  capital  requirements  for 
eligibility  to  issue  Participating 
Securities.  In  general,  a  Licensee  would 
be  required  to  have  Regulatory  Capital 
of  at  least  510  million  in  order  to  be 
considered  eligible  to  issue  Participating 
Securities.  A  Licensee  with  less  than 
SlO  million,  but  not  less  than  $5 
million,  in  Regulatory  Capital  also  could 
be  eligible  if  it  were  able  to  demonstrate 
to  SBA's  satisfaction  that  if  could  be 
financially  viable  over  the  long  term. 

SBA  received  nineteen  (19)  comments 
on  this  provision,  with  some  comments 
favoring  the  minimum  capital 
requirements  and  others  opposing  them. 
Many  of  those  opposed  to  the 
requirements  argued  in  favor  of  a  $5 
million  threshold,  and  voiced  the 
concern  that  larger  SBICs  may  not  serve 
the  needs  of  smaller  businesses  and 
early-stage  companies. 

SBA  shares  the  concern  that  SBICs 
capitalized  at  over  $10  million  may  not 
be  oriented  toward  investing  in  smaller 
concerns.  SBA  is  addressing  that 
concern  by  requiring  all  Licensees  to 
make  a  certain  percentage  of  their 


investments  in  companies  that  are 
smaller  than  the  maximum  size 
permitted  under  the  Size  Rule.  This 
requirement  appears  in  §  1 07.1 01  (i)  and 
is  more  fuUy  discussed  in  the 
Operations  Rule. 

In  view  of  this  requirement,  SBA  is 
comfortable  with  the  $10  million 
minimum  capital  requirement,  and  feels 
it  is  warranted  for  the  following  reasons: 

(1)  A  Licensee  making  venture  capital 
type  investments  with  Regulatory 
Capital  of  less  than  $10  million 
normally  will  be  incurring  excessively 
high  fibced  and  marginal  costs  relative  to 
the  amount  of  its  capital;  and 

(2)  Successfully  raising  $10  milfion 
for  venture  capital  investments 
constitutes  a  significant  affirmation  by 
the  investment  community  of  the 
management  capabilities  of  a  Licensee. 
A  more  detailed  discussion  of  SBA's 
rationale  for  adopting  the  $10  milUon 
threshold  may  be  found  in  the  proposed 
rule  at  58  FR  41856. 

As  stated  above,  SBA  will  consider 
ruthorizing  the  issuance  of  Participating 
Securities  by  a  Licensee  with  Regulatory 
Capital  of  less  than  $10  milhon,  but  not 
less  than  $5  million,  if  the  Licensee  can 
show  that  it  has  a  reasonable  prospect 
of  being  profitable  over  the  long  term. 
Thus,  a  Licensee  with  Regulatory 
Capital  of  less  than  $10  million  might 
qualify  to  issue  Participating  Securities 
if  it  is  B  subsidiary  of  a  bank,  bank 
holding  company,  or  other  large 
organization  which  undeirtakes  to 
subsidize  management  expenses  of  the 
Licensee  and  to  provide  management 
personnel  and  operation  support. 

A  Licensee  with  Regulatory  Capital  of 
less  than  $10  million  also  may  be 
acceptable  to  SBA  if  it  operates  in  a 
rural  area  or  within  a  specific 
geographic  area,  such  as  a  reasonably 
compact  and  focused  urban  area.  Any 
such  Licensee  must  have  management 
with  proven  expertise  in  the  types  of 
investpients  proposed  and  must  show, 
through  its  plan  of  operations,  how  it 
can  be  operated  soundly  and  profitably 
over  ike  long  term  without  depleting  its 
capital  base  through  excessive  overhead. 

It  should  be  noted  that  some  readers 
may  have  misunderstood  the 
significance  of  the  $10  milUon 
threshold.  Raising  $10  million  will  not 
automatically  quaUfy  an  applicant  for 
licensing  as  an  SBIC  that  will  issue 
Participating  Securities.  As  has  always 
been  the  case,  applicants  for  licensing 
must  demonstrate  financial  viabihty  and 
qualified  management,  regardless  of  the 
afnount  of  their  Regulatory  Capital.  It  is 
possible  that  a  license  applicant  with 
$10  million  in  Regulatory  Capital  will 
have  such  high  overhead  expenses  or 
such  inexperienced  management  that  its 


likelihood  of  profitability  is  put  into 
question.  SBA  would  not  issue  a  license 
under  such  circiunstances.  Under 
ordinary  circumstances,  however,  it  can 
be  expected  that  $10  million  should 
serve  as  adequate  capital  for  licensing  as 
an  SBIC  in  the  Participating  Securities 
program. 

(ii)  Equity  Capital  Investments 

Since  no  comments  were  received  on 
proposed  §  107.241(b),  SBA  is  finalizing 
it  as  proposed.  This  section  requires 
Licensees  issuing  Participating 
Securities  to  invest  an  amount  equal  to 
the  Original  Issue  Price  of  such 
securities  solely  in  Equity  Capital 
Investments.  Equity  Capital  Investments 
must  be  maintained  at  such  level  and 
may  be  reduced  only  by  the  amount  of 
repayments  of  such  Participating 
Securities.  "Equity  Capital  Investments" 
means  common  or  preferred  stock, 
limited  partnership  interests,  options, 
and  warrants  or  similar  equity 
instruments,  including  subordinated 
debt  with  equity  featvues  if  such  debt 
provides  only  for  interest  payments 
contingent  upon  and  limited  to  the 
extent  of  earnings.  Equity  Capital 
Investments  in  the  form  of  debt  may  not 
be  amortized. 

(iii)  Management  and  Ownership 
Diversity 

Proposed  §  107.241(c)  required  that 
there  be  some  diversity  between  the 
ownership  and  the  management  of  a 
Licensee  that  issues  Participating 
Securities.  The  eight  comments  on  this 
provision  were  mixed,  with  some 
supporting  the  proposal  as  an 
appropriate  means  of  preventing  self- 
dealing,  and  others  opposing  the 
proposal  as  unduly  restrictive. 

SBA  believes  that  the  benefits  of  this 
proposal  far  outweigh  any 
inconvenience  to  Licensees.  It  is 
important  that  Licensees  issuing 
Participating  Seciuities  have  investors 
who  are  independent  of  management 
and  who  have  a  substantial  stake  in  the 
Licensee's  financial  performance.  SBA 
believes  that  the  presence  of  such 
investors  will  help  to  assure  that 
Licensees  are  operated  with  the 
objective  of  optimizing  returns  and 
protecting  the  interests  of  all  investors, 
including  SBA.  The  proposal  is 
therefore  finalized  without  change. 

Under  paragraph  (1)  of  §  107.241(c), 
SBA  will  consider  the  diversity 
requirement  satisfied  if  at  least  three  (3) 
unaffihated  shareholders  or  Umited 
partners  (only  one  is  required  in  the 
case  of  Institutional  Investors)  own,  in 
the  aggregate,  at  least  thirty  percent 
(30%)  of  a  Licensee  or  Licensee's 
ultimate  parent  entity.  Such  diversity 
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also  will  be  deemed  to  be  achieved  if  a 
Licensee  or  its  ultimate  parent  entity  is 
publicly  traded  under  U.S.  securities 
laws.  The  independence  and  ability  of 
investors  to  exercise  ov'ersight  is 
maintained  by  the  prohibition  against 
the  delegation  of  voting  rights  contained 
in  paragraph  (2)  of  §  107.241(ci  An 
exception  is  made  for  certain  proxies 
and  the  use  of  unaffiliated  advisors  so 
as  not  to  interfere  with  the  routine 
operations  of  a  Licensee. 

(iv)  Management  Fees 

Under  proposed  §  107.241(d),  a 
Licensee  issuing  Participating  Securities 
would  be  subject  to  a  ceiling  on  its 
Management  Expenses  of  2.5%  of 
Combined  Capital  (Regulatory  Capital 
plus  outstanding  Leverage),  plus 
$125,000  in  the  case  of  Licensees  with 
Combined  Capital  of  less  than  $20 
million.  SBA  could  permit  a  higher 
amount  or,  in  the  case  of  larger  funds, 
require  a  lower  amount. 

SBA  received  sixteen  (16)  coimnonts 
on  this  proposal.  A  frequently-appF:.3ring 
objection  was  that  the  regula*or> 
provision  was  more  restrictive  than  the 
underlying  statutory  provision.  Another 
objection  concerned  SEA's  ability  to 
unilaterally  reduce  allowable 
Management  Expenses  for  larger  funds. 

It  is  true  that  tne  proposal  was  more 
restrictive  than  the  underlying  sta*uTor\- 
provision.  Section  403  of  Public  Law 
102-366  provided  a  oeilmg  on 
Management  Expenses  only  far 
purposes  of  computing  SBA's  Profit 
Participation.  In  the  proposed  rule,  SBA 
extended  the  ceiling  to  a  Participating 
Securities  issuer's  actual  expenditur^is 
for  Management  Expenses,  but  allowed 
for  an  amount  in  excess  of  the  ceiline  if 
there  were  a  clearly  demonstrable  need. 
SBA  felt  that  the  Management  Expenses 
allowed  under  the  proposal  were 
adequate  for  most  Licensees  and  were 
consistent  with  current  venture  capital 
industry  practices. 

Based  on  the  comments.  SBA  has 
reconsidered  its  pyosition.  Under  this 
final  rule,  a  Licensee  issuing 
Participating  Securitiers  will  be  subject 
to  the  limits  discussed  above  only  for 
purposes  of  computing  Earmarked 
Profits,  which  (as  further  discussed 
below)  determine  the  amounts  that  may 
be  allocated  to  Earned  Prioritized 
Payments  and  to  Profit  Participation. 
See  §  107.242(d).  Accordingly, 
§  in7.241(d),  as  finalized,  no  longer 
provides  that  a  Licensee's  actual 
Management  Expenses  are  subject  to 
percentage  limits;  however,  the  section 
still  provides  that  actual  Management 
Expenses  must  be  approved  by  SBA. 

It  should  be  understood  by  readers 
ntnv  to  the  SBIC  Program  that  SBA 


presently  approves,  and  will  continue  to 
approve,  the  management  compeDsation 
for  all  Licensees,  not  just  issuers  of 
Participating  Securities.*  Management 
compensation  is  but  one  component  of 
Management  Expenses,  which  includes 
such  additional  items  as  office  expenses 
and  office  and  equipment  rentals.  See 
the  definition  of  Management  Expenses 
in  §  107.3.  Depending  on  the  particular 
circumstances  of  the  Licensee,  approved 
management  comp«isation  and 
Management  Ex-penses  for  a  larger  fund 
may  be  lov^-er,  on  a  percentage  basis, 
than  approved  amounts  for  a  smaller 
fund. 

This  final  rule  also  now  provides  that 
Licensees  placed  under  "restricted 
operations"  under  §  107.262(d)  are 
required  to  re-obtain  SBA's  approval  of 
their  Management  Expenses  (or.  for 
issuers  of  Preferred  Securities,  their 
management  compensation)  at  the  time 
restricted  operations  are  imposed. 

(v)  Third-Party  Debt  (Temporary  Debt) 

Proposed  §  107.241(e)  li.mited  the  type 
and  amount  of  third-party  debt  that  a 
Licensee  issuing  Parti cif>a ting  Securities 
could  incur,  and  required  that  the 
Licensee  obtain  the  written  approval  of 
SBA  before  incurring  any  such  debt 
Under  the  proposal,  the  only  third-party 
debt  that  Licensees  issuing  Participating 
Securities  woul.l  be  permitted  to  have 
would  be  'Temporary  Debt"  in  an 
amount  not  to  exceed  fifty  percent 
(50%)  of  Leverageabie  Capital. 
Licensees  would  have  to  pav  off  and 
remain  free  of  all  Temporary  Debt  for  at 
least  thirty  (30)  consecutive  dais  diiring 
each  fiscal  year. 

The  fifteen  (15)  corr.mrnts  r-;)ce;ved  on 
this  provision  objected  to  the 
requirement  that  a  Licensee  obtain  prior 
SBA  approval  in  o.'-der  to  incur 
Temporary  Debt.  The  reci-ire.mf  nt  was 
characterized  as  unduly  restrictive  and 
unnecessary.  As  with  the  comments 
discus.sed  above  under  "Third-party 
Debt"  (subsection  l.(e)  above),  concern 
was  expressed  over  possible  delavs  in 
SBA's  response  time. 

SBA  continues  to  believe  that  prior 
SBA  approval  of  third-party  debt  is  an 
important  component  of  its 
administration  of  the  SBIC  Program. 
This  is  true  for  all  Licensees,  including 
those  that  issue  Participating  Securities. 
In  order  to  unify  its  approach  to  third- 
party  debt.  SBA  is  finalizing 
§  10'7. 241(e)  so  that  it  conforms  to  the 
general  Third-party  Debt  provision 


'  Licensees  wi:.*-.  OLts*.s.ic!i.-5g  Le\'«>rage  t.uM  have 
increases  in  their  managciaent  compensation 
approved  before  such  increases  tre  adoptt'd 
Licensees  witn  no  outstanding  Leverage  mav  ho-.e 
incredses  in  their  manBgemt'nl  ron'.pr-nsation 
approved  after  !he  fdCt. 


discussed  above,  in  other  words,  if  an 
issuers  of  Participating  Securities  is  in 
regulatory  compliaiice  and  has  Leverage 
not  in  excess  of  1.5  times  its 
Leverageable  Capital,  and  if  the 
Licensee's  request  is  for  approval  of  a 
secured  line  of  credit  which  -would  not 
cause  its  aggregate  third-party  debt  to 
exceed  the  Temporary  Debt  limitation  of 
fifty  percent  (50%)  of  Leverageable 
Capital,  then  the  Licensee's  request 
shall  be  considered  approved  unless 
SBA  notifies  it  otherwise  within  thirty 
(30)  days  of  receiving  the  request. 
Unsecured  Temporary  Debt  up  to  the 
permissible  level  of  Temporary  Debt 
shall  not  require  prior  approval. 

(vi)  Liquidity  Requirement 

Proposed  §  107.241(f)  established  a 
liquidity  requirement  for  Licensees 
issuing  Participating  Securities  in  order 
to  assure  that  such  Licensees  have 
sufficient  cash  to  cover  their  operating 
overhead  during  the  ensuing  year.  A 
Licensee  would  have  a  condition  of 
Liquidity  Impairment  if  the  Liquidity- 
Ratio  (as  defined  in  ^107.241(0(2;) 
obtained  by  dividing  Total  Current 
Funds  Available*  by  Total  Current 
Funds  Required  is  less  than  1.20  *vo 
Distributions  could  be  made  if  they 
would  cause  a  condition  of  Liquiditv 
Impairme.nt. 

Few  comments  were  received  on  this 
provision.  Some  opposed  the  concept  as 
an  unnecessary  administrative  b-jrden; 
others  recommended  different 
weightings  to  some  of  the  calculation 
inputs. 

SBA  considers  this  prevision 
important  and  does  not  agree  that  it  is 
burdensome  to  the  Licensee.  SBA 
considers  it  essential  that  Licensee*, 
maintain  a  lt-\e!  of  liquid  assets 
sufficient  to  meet  operating  expe;-ij.es, 
make  necessary  follow-on  invesLmer.ts. 
and  allow  investments  to  be  held  until 
they  mature  and  can  be  sold  in  the 
normal  course  of  business.  Accordiftglv. 
SBA  is  finalizing  the  provision  v\-ithnut 
change. 

(vii)  Mandatan,-  Redemption 

No  comments  were  received  on 
proposed  §  107.24irg),  which  recui.-i-d 
that  Participating  Securities  be 
redeemed  not  later  than  fifteen  (l.S) 
years  after  their  issue  date.  The 
provision  is  finalized  without  change. 
As  stated  in  the  proposed  rule,  th? 
redemption  date  generally  wiU  be  ten 
(10)  years  after  the  date  of  issue  and 
always  will  be  the  same  as  the  matuntv 
date  of  the  Trust  Certificates. 


•<  Section  107.241(00  inciuoes  t  stlf-eK;).r.:.o:  j.-> 
chart  !fta!  sho»-s  now  '.iw  respective  valiit-.  far  To:«l 
Current  Funds  ,f  vaiiable  ar»d  To;ai  Carre:.'.  Fli  r» 
Required  ore  lo  be  delerm.ned. 
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(viiij  Priority  in  Liquidation 

No  comments  were  received  on 
proposed  §  107.241(h),  which  provided 
that  upon  liquidation  of  a  Licensee,  the 
Redemption  Price  of  any  Participating 
Securities,  plus  any  Prioritized 
Payments,  Profit  Participation  and  other 
amounts  that  may  be  due  SBA,  shall  be 
senior  in  priority  to  all  other  equity 
interests  of  the  Licensee.  The  provision 
is  finalized  without  change. 

As  explained  in  the  proposed  rule, 
SBA  recognizes  that  Prioritized 
Payments  and  Profit  Participation  are 
distributable  only  to  the  extent  of  profits 
on  Earmarked  Assets,  notwithstanding 
the  cumulative  feature  of  Prioritized 
Payments.  When  a  Licensee  is 
liquidated,  however,  there  can  be  no 
Distributions  to  investors  before 
amounts  due  SBA,  its  agent,  or  Trustee 
are  paid. 

b.  Computation  of  Earmarked  Profits 
(Losses) 

SBA  received  no  comments  on  the 
computation  of  Earmarked  Profits 
(Losses),  proposed  §  107.242.  The 
provision  is  finalized  as  it  was 
proposed,  except  for  minor  wording 
changes  in  the  paragraph  on  Earmarked 
Investment  Expenses.  Since  it  should 
prove  useful  to  have  a  complete 
summary  of  the  Participating  Securities 
regulations  in  one  document,  SBA  is 
reprinting  here  the  discussion  on  the 
computation  of  Earmarked  Profits 
(Losses)  that  appeared  in  the  proposed 
rule. 

There  are  seven  steps  in  the 
computation  of  Earmarked  Profits 
(Losses)  as  set  forth  in  §  107.242.  (Please 
note  that  SBA  will  provide  the 
spreadsheet  templates  and/or  other 
software  necessary  for  making  the 
ensuing  calculations.) 

(i)  Step  1 :  Determination  of  Earmarked 
Assets 

Earmarked  Assets  are  a  Licensee's 
Loans  and  Investments  e  that  are 
outstanding  at  the  time  a  Licensee 
issues  Participating  Securities^  or 
acquired  while  Participating  Securities 


«  "Lo3ns  and  investments"  is  a  term  that  is 
defLrt'd  in  this  rule  as  "Portfolio  St-curiti'js,  Assets 
Acquired  in  Liquidation.  Operating  Concerns 
.^cqiii.'ed,  and  Other  Securities  Received  as  set  forth 
in  the  Statement  of  Financial  Position  (SBA  Form 
466)". 

'A  company  licensed  on  or  before  Ma.-ch  31, 
1093  msy  elect  to  exclude  its  entire  portfolio  as  it 
existed  on  that  date  (but  not  less  than  its  entire 
portfolio]  from  the  category  of  "Earmarked  i^ssets." 
I:i  addition,  if  a  company  licensed  on  or  before  such 
ddte  is  refinancing  outstanding  Debentures  by  the 
issiiance  of  Participati.ng  Securities,  the  company's 
entire  portfolio  must  be  included  ;n  Ear.marked 
Assets.  Special  rules  for  such  Lice.".sees  are  loc.it<'d 
in  5  107.247. 


are  outstanding,  plus  any  non-cash 
assets  given  in  consideration  for  the 
disposition  or  exchange  of  any  such 
asset.  Even  after  all  Participating 
Securities  have  been  redeemed. 
Earmarked  Assets  maintain  such  status. 
See  §  107.242(b). 

(ii)  Step  2:  Calculating  the  Earmarked 
Asset  Ratio 

This  step  establishes  \l\e  percentage  of 
a  portfolio  that  is  earmarked.  Since  a 
Licensee  m.ay  have  non-Earmarked 
Assets  deriving  from  assets  acquired 
after  all  Participating  Securities  have 
been  redeemed,  or  determined  imdor 
the  special  rule's  governing  SBlCs 
licensed  on  or  before  March  31,  1993 
(see  §  107.247).  it  is  necessary  that  all 
Licensees  calculate  an  Earmarked  Asset 
Ratio  (E-^R)  as  delineated  in 
§  107.242(c).  The  ratio  is  calculated  on 
a  weighted  average  basis  (that  is,  on  a 
month-by-month  basis,  which  is  then 
averaged)  for  the  year  or  fraction  of  the 
year  in  question.  For  companies 
licensed  after  March  31,  1993  that  have 
not  yet  redeemed  any  Participating 
Securities.  EAR  will  equal  one  hundred 
percent  {100°o).  The  formula  is: 

EAR=[(EA+UPPS)/(L&I+UPPS)]xlOO 

where: 

E.'\=Earmarked  Assets  valued  at  cost 

UFFS^L'ninvested  proceeds  of 
Participating  Securities 

L&I=Tctal  Loans  and  Investments 
(valued  at  cost). 

The  example  that  follows  would 
apply  only  to  companies  licensed  on  or 
before  March  31,  1993.  Assume  that 
such  a  Licensee  had  $15  million  in 
Loans  and  Investments,  issued  $10 
miiiion  of  Participating  Securities  two 
months  prior  to  the  close  of  its  fiscal 
year,  and  had  elected  to  exclude  its  pre- 
existing portfolio  from  being  Earmarked 
Assets  (as  permitted  in  §  107.247).  The 
following  calculations  would  apply: 

Values  at  Close  of  Month  1 


Values  at  Close  of  Month  2 


Earmarked 
assets 

Uninvested 
proceeds 

Loans  and  in- 
vestments 

52.000,000 

$8,000,000 

316,000.000 

Ear- 
marked 
assets 

Uninvested 
proceeas 

Loans  and  invest- 
ments 

Zero  ..^. 

1 

510,000,000 

515,000,000  (ac- 
quired on  or 
before  3/31/93). 

If  the  Licensee  invested  $2  million 
from  the  proceeds  of  Participating 
Securities  during  the  next  month,  and 
sold  SI  million  of  assets  for  cash,  the 
following  would  occur: 


As  of  the  close  of  Month  1,  the 
Licensee's  (interim)  EAR  was  40  percent 
[(0=10,000,000)/ 
(1.5,000,000=10,000.000)]. 

As  of  the  close  of  Month  2,  for  Montli 
2,  (interim)  EAR  was  41.666  percent 
[(2,000.000+8,000.000)/ 
(16.000.000+8.000.000)1. 

As  of  the  close  of  the  Licensee's  fiscal 
year,  the  Licensee's  EAR  was  40.833 
percent  ((40+41. 666)/2l  or 
[(2.000.000+18.000,000)/ 
(31,000,000+18,000,000)].  For  the 
purposes  of  the  calculations  hereafter 
discussed,  this  Licensee's  EAR  is  40.833 
percent. 

(iii)  Step  3:  Ascertaining  Earmarked 
Investment  Income 

Earmarked  Investment  Income  (EII)  is 
defined  in  §  107.242(d)(1)  by  the 
formula: 

EII=IDA+([IIF+OI]xEAR) 
where 
IDA=All  income  directly  attributable  to 

Earmarked  Assets 
IIF=Interest  on  idle  funds 
OI=Other  income  not  attributable  to 

specific  assets 
EAR=Earmarked  Asset  Ratio 

Thus,  if  IDA  were  Si. 000.000  and 
other  income  not  attributable  to  specific 
assets  were  $500,000.  EII  would  be: 
(Sl.000,000+(S500.000x40.833%))or 

$1,204,165. 

(iv)  Step  4:  Calculating  Earmarked 
Investment  Expenses 

As  defined  in  §  107.242(d)(2). 
Earmarked  Investment  Expenses  has 
two  components — Management 
Expenses  and  non-Management 
Expenses. 

For  the  purposes  of  the  calculations  in 
§  107.242(d)(2).  Management  Expenses 
means  the  lesser  of  (1)  Licensee's 
approved  Management  Expenses 
multiplied  by  its  E.^R;  or  (2)  2.5  percent 
of  the  product  of  the  Licensee's 
Combined  Capital,  multiplied  by  its 
EAR  (plus,  in  the  case  of  a  Licensee 
whose  Combined  Capital  is  less  than 
$20  million,  an  additional  sum  equal  to 
the  product  of  $125,000  and  the 
Licensee's  EAR).  Expressed  in  formula 
terms,  this  would  be: 
Management  Expense 

(ME)=0.025x(CCxEAR)  for  a 
Licensee  with  Combined  Capital 
(CC)  of  $20  million  or  more. 
ME  =  (l.0.025x{CCxEAR})  + 

(S125,000xEAR)]  for  a  Licensee 
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with  Combined  Capital  of  less  than 
$20  million. 

The  second  component  of  Ea.Tiiarked 
Investment  Expense  is  non-Mdnagcment 
Expense.  Some  non-Management 
Expenses  can  be  attributed  directly  to 
Earmarked  Assets  and,  of  course,  are  to 
be  allocated  to  Earmarked  Investment 
Expenses.  In  addition.  Licensee  must 
allocate  to  Earmarked  Investment 
Expense  a  sum  equal  to  the  product  of 
non-Management  Expense  net 
attributable  to  specific  assets 
(specifically  including  inrerpst  on  SRA- 
guaranteed  Debentures)  times  Licensee's 
Earmarked  Asset  Ratio.  See 
§107.242(d}(2)(ii). 

The  sum  of  the  above-described  . 
Management  and  no2>Mar;agement 
Expenses  constitutes  Earmark*'d 
In\estment  Expeises. 

(v)  Step  5:  Deterrrming  Earmarked  IxJet 
hivestni'.;nt  Income  (Lo-;>) 

Subtract  Earmarked  Ir.vestmenl 
Expenses  (step  4}  f-om  Earmarked 
Investment  income  to  deto.-mins' 
Earniarkt.d  Nn  In'.os'ir.'Tit  Inrcrr.e 
(Loss)  (step  3). 

(vi)  Step  b.  Do)pn;:ir.;;;g  Earmarked 
Realized  C^in  (Los=;]  on  Securities 

Section  107.242;e)  se's  forth  rules  foi 
defermining  gain  or  loss  on  securities 
that  constitute  Earmarked  .'Assets 
(Earmarked  Realized  Gain  (Los;-)  en 
Ser  unties).  For  the  purpo.se  of 
determining  whether  a  gain  or  a  loss  has 
been  realized  8  on  the  saie  of  an 
Earmarked  Asset,  the  asset's  cost  bcisis 
and  net  sales  price  shall  be  used.  The 
asset's  cost  basis  shall  not  be  incn  ast-d. 
even  by  capitalization  of  unpaid 
interest,  except  that  if  the  basis  of  an 
investment  in  an  unincorporated  Small 
Concern  is  appropriately  determmed  bv 
using  the  equity  method  of  accounting, 
the  Licensee's  basis  may  be  increased  by 
the  Licensee's  share  of  the  Small 
Concern's  income.  See  §  107.242(e)(,3). 

(vii)  Step  7:  Computing  Earmarkfd 
Profits  (Losses) 

Earmarked  Profits  (Losses)  must  be 
computed  no  less  frequently  than 
annually  as  of  the  close  of  a  Licensee's 
fiscal  year,  and  at  such  other  times  as 
Licensee  elects  to  make  a  Distribution. 
See  §  107.242(3).  The  computation  is 
simple  enough:  Earmarked  Profits 
(Losses)  is  the  sum.  positive  or  negative, 
of  Earmarked  Net  Investment  Income 


(Loss)  and  Earmarked  Realized  Gain 
(Loss)  on  Securities.  See  §  107.242(f). 

c.  Computation,  .location,  and 
Distribution  of  Prioritized  Pcyments 

(i)  Introduction 

Proposed  §  107^43  provided  for  the 
computation,  allocation,  and  pavmeat  of 
Prioritized  Payments.  7"hese  pavments 
are  preferred  and  cumulative  at  the 
Trust  Certificate  Rate,  which  is  the  rate 
SBA  guarantees  to  pay  annually  to  the 
Trust  Certificate  holders.  Prioritized 
Payments  resemble  dividends  on 
preferred  stock  or  equivalent 
distribution  on  preferred  or  se.iior 
limited  partnership  interests. 

The  few  comments  received  on  this 
portion  of  the  prof»osed  r^..]"  objerted 
only  to  the  Adjustment?  to  the 
Prioritized  Pciyments.  In  centra!,  the 
Adjustments  are  additional  amounts 
that  become  payable  to  SR.\  in  the  event 


»Unj-Bali7Pd  Apprpcidtiun  or  L'n.-wi:zpd 
Depraciation.  as  t.he  case  nwy  be.  on  EarmerKpd 
As.sets  that  are  DistributBd  s.*ia;i  be  racogp.ized  at,  iS 
the  appreciation  or  depreciation  were  rcdlizfd  a! 
me  time  of  the  In-Kind  DisL'ibution.  See 
^  107.242(3)(4),  and  see  also  5  107  245((>I(.ii.  ^^iiic  h 
reUitRS  to  Tn-Kind  Distribuiio.ns 


the  Licensee  has  sufticiiml  profits.  Thev 
are  t\,e  re.^ult  of  th'-i  compounding  thot 
mu.st  be  performed  by  a  Licensee  if  it 
does  not  pay.  at  the  end  of  its  fiscal 
year,  an  dToount  equal  to  its  annual 
Prioritized  Po\  ments  D-jrmg  the  course 
o!  the:  ye:;r.  S3.\  will  hdve  been  making 
the  intercbt  payments  as  they  come  due 
under  Trust  Certificates  issued  against  a 
pool  containing  the  Licensee's 
Participating  Securities.  SB.\'s  pd>ment 
will  be  an  amount  eq.iel  to  the 
Prioritized  Payments  on  eli  the 
Participating  Securities  in  the  pool.  The 
Licensees  are  not  expected  to  i)e  able  to 
reimburse  SB.-\  immediately  for  those 
payments,  SBA  ma\  wait  years  for 
reimbursf-m-uit.  and  m.ay  nen'er  be 
reimbursed  ful.y.  The  Adjustments  are 
intended  as  partial  compensation  to 
SBA  for  the  time- value  of  the  payments 
the  Agency  m^.kes  in  the  interim.  The 
Adjustments  also  help  to  lovier  the 
subsidy  rate  for  the  Participating 
Securities  program.  For  these  reasc-ns, 
SB.\  feels  it  is  important  to  retain  the 
proposed  concept  of  compounding  of 
Prioritized  Payments  in  this  final  rule. 
It  should  be  emphasized  that  the 
Adju.stments.  like  the  Prioritized 
Paymients  themselves,  are  not  due  and 
payable  unless  the  Licensee  has 
sufficient  Earmarked  Profits  to  pay 
them. 

As  a  reminder  to  the  reader,  the 
calculation  of  Prioritized  Payments  is  to 
be  performed  at  least  annually  within 
ninety  (90)  days  after  the  end  of  the 
Licensee's  fiscal  year,  and  also  at  the 
end  of  any  fiscal  quarter  for  which  a 
Distribution  is  contemplated.  If  the 
Licensee  has  cumulative  Earmarked 
Profits.  Prioritized  Payments  up  to  the 
amount  of  such  profits  are  characterized 
as  Earned  Prioritized  Pavments  and  are 


to  be  distributed  automaticallv  v.-iihin 
(90)  days  after  the  end  of  the  Licensee  s 
fiscal  year,  except  to  the  extent  Lhat 
such  Distribution  would  create  a 
condition  of  Liquidity  Impairment. 

A  Licensee  with  Participating 
Securities  or  Earmarked  .Assets  m  rts 
portfolio  is  prohibited  from  making  any 
Distributions  that  are  considered  to  be  a 
return  on  capital  until  all  Pnontired 
Payments  have  been  distributed.  Before 
returns  of  capital  can  t>e  made,  ail 
Earned  Prioritized  PayTnents  must  have 
been  distributed.  See  §  107.245.  We 
repeat  in  paragraphs  ui)  tnrough  (viij 
below,  for  the  reader's  tienefit,  the 
detailed  discussion  of  the  computation 
of  Earned  Prioritised  Payments  a.id 
Earned  Adjustments  that  appeared  in 
the  proposed  rule.  Tt;cre  arc  no  chanc.-s 
to  the  related  regulatory  provis:T;ns  ;n 
this  final  rule. 

(ii)  Establishm.  nt  of  Prioritized 
Payment  Accounts 

To  assist  in  the  process  of 
det'-rmining  whether,  or  when,  a 
Licensee  is  ri^ponsiMe  for  raak.:;i^ 
payments,  two  Prioriti.-^-.-d  Payment 
accounts  must  be  estabhshed:  A 
Prioritized  Payment  A:.rjmuidt:o--. 
Account  (.*.A)  which  ;;:  a  memor;;i;d'..::i 
at  count,  and  a  Prioritized  Pavmert 
D*-Tribution  Account  IDA)  which  ;t  a 
habiiity  account.  For  the  sake  tf 
simplicity,  the  hypoth.-'tical  exanpli-s 
!-et  [urth  in  p^racTi.pns  [in)  and  !,\  ] 
below  illustrate  the  cr.M, potations  dt  the 
fi-cal  y".ir  en.l  'ollowirit:  the  first 
issuance  of  P;..-tjcipating  Securttiev 

(ii:)  Initial  ahocations  1 1  Prioritized 
Payment  .'\cci!muiatK)n  Account 

1  he  PriGriti/--ed  Paymf^nt 
Af  crumuiation  Account  iniliallv  n'fiects 
the  "accrual"  (as -a  memorandum.  entr\' 
only)  of  Prioriti2;ed  I'ayments. 
Compjtations  involvi.ig  this  atcoun! 
always  b°gin  with  the  er.Lr,-  of  a  sum 
equal  to  all  Prioritized  PavTuentb  for  the 
fi.scal  period  in  question  Por  example, 
if  a  Licensee  had  issued  SlO  million  of 
eight  percent  (8°^  )  Participating 
Securities  at  the  beginning  of  its  fis^hl 
year,  the  initial  amount  to  be  added  to 
the  AA  at  the  close  of  the  fiscal  vee: 
would  be  SaOO.OOO.  See  §  107.2-i3fbl(l). 
As  subsequently  explained,  the 
Adjustments  referred  to  abo\'e  ma v  also 
be  added  to  this  account. 

(iv)  Initial  Allocations  to  Prioritized 
Payment  Distribution  .Account  (DA) 

The  first  step  in  determining  ivhrtt 
should  be  added  to  the  DA  is  to 
ascertain  cumulative  Earmarked  P.-oIits 
(Losses).  If,  at  the  fiscal  year  end 
following  the  first  issuance  of 
Participating  Securities,  the  LiceJisee 
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has  cumulative  Earmarked  Profits,  that 
sum  constitutes  Distributable  Earmarked 
Profits. 

The  second  step  is  to  compare 
Distributable  Earmarked  Profits  with  the 
balance  in  the  AA.  The  lesser  of  the  two 
is  subtracted  from  the  AA  and  is  added 
to  the  DA.  This  amount  now  constitutes 
Earned  Prioritized  Payments.  See 
§  107.243(c). 

For  example,  suppose  that  Earmarked 
Profits  were  $20,000.  Since  $20,000  is 
less  than  the  $800,000  of  Prioritized 
Payments,  $20,000  is  subtracted  from 
the  AA  and  is  added  to  the  DA.  At  this 
point  there  would  be  $780,000  in  the 
AA  and  $20,000  in  the  DA.  The  latter 
sum  represents  Earned  Prioritized 
PajTnents  and  is  the  amount  the 
Licensee  will  distribute  to  SBA  or  the 
Trust,  unless  such  Distribution  would 
cause  a  Liquidity  Impairment.  See 
§  107.243(c). 

(v)  Subsequent  Allocations  to 
Prioritized  Payment  Accumulation 
Account  and  to  Prioritized  Payment 
Distribution  Account 

Subsequent  allocations  to  these 
accounts  will  be  made  similarly,  except 
that  Distributable  Earmarked  Profits  for 
subsequent  years  are  calculated  by 
subtracting  from  cumulative  Earmarked 
Profits  all  previous  Earned  Prioritized 
Payments  and  all  earned  Adjustments 
(as  described  below)  for  prior  fiscal 
periods. 

In  our  example,  at  the  end  of  the 
second  year  following  issuance  of  $10 
million  of  eight  percent  (8%) 
Participating  Securities,  an  additional 
5800,000  would  be  allocable 
preliminarily  to  the  AA,  bringing  that 
account  (temporarily)  up  to  $1,580,000. 
If  Earmarked  Profits  for  the  second  year 
were  $40,000,  cumulative  Earmarked 
Profits  would  be  $60,000.  Ignoring  for 
the  moment  "earned  Adjustments", 
Distributable  Earmarked  Profits  for  Year 
2  would  be  $40,000.  Since  $40,000  is 
less  than  41,580,000,  the  sum  of  $40,000 
would  be  added  to  the  DA  and 
subtracted  from  the  AA.  Thus,  at  the 
close  of  Year  2,  the  balance  in  the  AA 
would  be  $1,540,000  (exclusive  of  any 
Adjustments)  and,  assimiing  no 
Distribution  of  Earned  Prioritized 
Payments  had  been  made  to  SBA,  the 
balance  in  the  DA  would  be  $60,000. 

In  making  these  calculations. 
Earmarked  Losses  are  disregarded. 
Thus,  if  the  Licensee  had  Earmarked 
Profits  of  $20,000  for  the  first  year  and 
Earmarked  Losses  of  $100,000  during 
the  second  year,  the  $20,000 
"obligation"  already  reflected  in  the  DA 
would  have  been  unaffected.  See 
§  107.243(d). 


(vi)  Distributions  of  Prioritized 
Payments 

With  one  exception,  a  Licensee  is 
required  to  remit  the  balance  in  its  DA 
to  ^A,  its  agent  or  Trustee  within  90 
days  after  the  end  of  the  Licensee's 
fiscal  year,  or  before  any  Distribution  is 
made  to  its  own  investors,  as 
appropriate.  Any  amount  remitted  to 
SBA  is  subtracted  from  the  DA.  If  a 
Licensee  has  issued  Participating 
Securities  on  more  than  one  occasion. 
Prioritized  Payments  are  made  in  order 
of  maturity  of  the  underlying 
Participating  Security. 

As  an  exception,  a  Licensee  is 
excused  from  remitting  the  balance  in 
the  DA  to  the  extent  that  such 
remittance  would  cause  the  Licensee  to 
violate  the  hquidity  requirement  set 
forth  in  §  107.241(f).  Thus,  if  a  Licensee 
has  Earned  Prioritized  Payments  of 
$1,400,000,  and  a  cash  balance  of 
$1,800,000,  but  needs  to  retain 
$1,000,000  in  cash  to  attain  the  required 
liquidity  ratio,  the  Licensee  must  remit 
only  $800,000  to  SBA.  See 
§  107.243(c)(3)(iii).  Failure  to  make 
Distributions  because  of  insufficient 
liquidity  does  not  trigger  a  regulatory 
violation. 

(vii)  Adjustments  to  Prioritized 
Payments 

A  Licensee's  failure  to  make  timely 
distributions  of  Earned  Prioritized 
Payments  in  an  amount  equal  to 
Prioritized  Payments  results  in  the 
accumulation  of  additional  amounts 
which  may  become  payable  to  SBA, 
subject  to  the  existence  of  sufficient 
Earmarked  Profits.  If,  at  the  end  of  any 
fiscal  year,  there  is  an  unpaid  balance  in 
the  AA,  an  amount  equal  to  the  average 
mcmthly  balance  in  that  account  is 
multiplied  by  a  rate  equal  to  the  average 
of  the  rates  on  new  Trust  Certificates 
(TCs)  sold  to  the  public  a  during  the 
Licensee's  fiscal  year,  and  the  product  is 
added  to  the  balance  in  the  AA  as  a 
supplement  to  Prioritized  Payments.  See 
§  107.243(d)(1). 

Similarly,  if  there  is  an  unpaid 
balance  in  the  DA  account  at  the  end  of 
the  Licensee's  fiscal  year,  an  amount 
equal  to  the  average  monthly  balance  in 
that  account  is  multiplied  by  a  rate 
equal  to  the  average  of  the  rates  on  new 
TCs  sold  to  the  public  during  the 
Licensee's  fiscal  year,  and  the  product  is 
added  to  the  balance  in  the^A,  not  to 
tha  balance  in  the  DA.  See 
§  107.243(d)(2). 

These  additional  amounts  added  to 
tha  AA  are  referred  to  as 
"Adjustments".  Once  added  to  the  AA, 


the  Adjustments  are  indistinguishable 
from  Prioritized  Payments;  they  are 
characterized  as  "earned"  and 
transferred  to  the  DA  in  the  same 
manner  as  Prioritized  Payments  are 
characterized  as  "earned." 

As  long  as  unpaid  Earned  Prioritized 
Payments,  including  earned 
Adjustments,  are  outstanding,  the 
Licensee  must  make  the  calculations 
described  in  this  paragraph  "c"  as  of  the 
end  of  each  subsequent  fiscal  quarter 
until  all  such  amounts  are  paid  in  full. 
See  §  107.243(c)(3). 

d.  Calculation  and  Allocation  of  Profit 
Participation 

(i)  Introduction 

In  proposed  §  107.244,  SBA  described 
its  right  to  a  percentage  of  the  profits  of 
a  Licensee  issuing  Participating 
Securities.  In  consideration  for  its 
guarantee  of  a  Licensee's  Participating 
Securities,  SBA  'o  has  a  contractual  right 
to  Profit  Participation  consisting  of  a 
specified  percentage  of  the  Licensee's 
Earmarked  Profits.  The  percentage  is 
determined,  in  part,  by  the  ratio  of 
outstanding  Participating  Securities 
Leverage  to  Leverageable  Capital. 

SBA  received  eighteen  (18J  comments 
on  the  subject  of  the  Profit  Participation. 
Most  complained  that  the  regulations 
should  provide  a  mechanism  for 
offsetting  prior  distributions  of  profits  to 
SBA  against  subsequent  losses  of  the 
Licensee.  This  so-called  "levelling  up" 
is  a  component  of  many  venture  capital 
funds,  and  is  designed  to  ensure  that 
partners  ultimately  receive  only  their 
agreed-upon  profit  shares. 

SBA  was  aware  of  this  issue  when  it 
drafted  the  proposed  rule.  Under  the 
Distributions  section  of  the  preamble  to 
the  proposed  rule  (section  4.e.(vi)),  SBA 
discussed  the  reasons  for  not  including 
a  level-up  in  the  proposed  rule.  See  58 
FR  41862.  SBA  believed  then,  and 
continues  to  believe,  that  Section  403  of 
Public  Law  102-366  prohibits  a 
recharacterization  of  amounts  already 
distributed  to  SBA.  There  is  no 
discretion  on  SBA's  part  to  include  a 
"levelling-up"  provision  in  this  final 
rule. 

Even  if  a  recharacterization  of 
distributed  amounts  were  legally 
permissible,  SBA  believes  that  it  would 
be  extremely  difficult  to  calculate 
because  of  the  complexity  produced  by 
changes  in  SBA's  profit  share  (the  Profit 
Participation)  and  its  share  of 
Distributions  under  §§  107.245  (c)  and 
(d).  SBA's  profit  share  in  a  Licensee  is 
increased  when  new  Participating 


"SBA  will  publish  a  notice  of  the  TC  rate  from 
time  to  time  in  the  Federal  Register. 


loNeither  the  holders  of  TCs,  nor  the  Trust  itself 
has  any  interest  in  the  Profit  Participation  to  which 
SBA  may  be  entitled. 
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Securities  are  issued  by  the  Licensee 
and/or  the  Licensee's  Leverageable 
Capital  is  decreased.  SBA's  profit  share 
is  decreased  when  approved  increases 
in  Leverageable  Capital  occur.  At  the 
same  time,  SBA's  share  of  Distributions 
(in  the  form  of  returns  on  capital  or 
retiuns  of  capital]  is  changed  as 
increases  or  decreases  occiu-  in  either 
the  Licensee's  Leverageable  Capital  or 
its  Leverage  outstanding.  See  discussion 
of  §§  107.245  (c)  and  (d)  below.  SEA 
currently  does  not  have  a  mechanism 
that  can  account  accurately  for  all  these 
changes  in  order  to  identify  what  SBA's 
share  of  Distributions  would  have  been 
if  "losses  after  profits"  were  taken  into 
account. 

SBA  also  believes  that  there  should  be 
less  need  for  a  recharacterization  of 
distributed  amounts  if  the  Licensee  has 
been  valuing  its  portfolio  investments 
fairly,  especially  the  determination  of 
Unrealized  Depreciation  on  Loans  and 
Investments.  SBA  regulations  require 
Licensees  to  reduce  their  Undistributed 
Net  Realized  Earnings  by  their 
Unrealized  Depreciation  on  Loans  and 
Investments  in  order  to  determine 
Retained  Earnings  Available  for 
Distribution  (READ).  See  §  107.3. 
Distributions  of  SBA's  Profit 
Participation,  which  the  commenters 
would  like  to  be  able  to  recharacterize 
as  a  return  of  capital,  can  only  be  made 
out  of  the  Licensee's  READ.  Therefore, 
if  the  Licensee  has  not  grossly 
underestimated  its  Unrealized 
Depreciation,  the  Licensee's  READ  and 
consequently  its  Distributions  of  Profit 
Participation  to  SBA  should  already 
reflect,  to  some  degree,  future  realized 
losses.  There  should  be  reduced  need 
for  a  major  recharacterization  of  earlier 
distributed  amounts  when  the  later 
losses  are  actually  realized. 

In  conclusion,  in  the  absence  of  a 
statutory  amendment  allowing  for  a 
recharacterization,  a  satisfactory 
mechanism  to  implement  the  change, 
and  a  compelling  justification  of  the 
need  for  it,  SBA  is  finalizing  the 
proposed  rule  without  incorporating  a 
level-up  or  recharacterization  of  prior 
distributions.  SBA  expects  that 
discussions  on  the  subject  will  continue 
between  it  and  interested  industry 
members  and  that  it  might  at  some  time 
in  the  future  propose  a  different 
resolution. 

The  method  for  computing,  allocating 
and  distributing  the  Profit  Participation 
is  described  below.  Although  the 
method  has  been  simplified  from  that 
set  forth  in  the  proposed  rule,  the  result 
is  identical. 

In  summary,  §  107.244  mandates  the 
establishment  of  a  Profit  Participation 
Account  to  reflect  the  allocation  and 


distribution  of  the  Profit  Participation 
due  SBA.  The  sum  to  be  allocated  is 
determined  by  multiplying  the  Base  for 
Profit  Participation,  if  positive,  by  the 
apphcable  Profit  Participation  Rate. 

(ii)  Computing  the  Profit  Participation 
Base 

The  computation  of  the  Profit 
Participation  Base  is  to  be  made  at  the 
end  of  the  Licensee's  fiscal  year  and  at 
the  end  of  any  fiscal  quarter  for  which 
a  Distribution  is  contemplated.  Briefly, 
the  Base  for  Profit  Participation  (Base)  is 
a  number  equal  to  year-to-date 
Earmarked  Profits  (Losses)  minus  year- 
to-date  Prioritized  Payments  and 
Adjustments,  minus  any  unused  loss 
carryforward,  as  determined  in  the 
manner  hereafter  discussed. 

(iii)  Determination  of  Unused  Loss 
Carrj'forward 

To  determine  its  unused  loss 
carryforward,  a  Licensee  must  look  back 
to  the  Base  computed  at  the  end  of  its 
previous  fiscal  year  (the  "Previous 
Base").  If  the  Previous  Base  was  zero  or 
greater,  then  the  Licensee's  unused  loss 
carryforward  is  zero.  However,  if  the 
Previous  Base  was  less  than  zero,  then 
the  unused  loss  carryfoward  is  equal  to 
the  Previous  Base.  During  or  at  the  end 
of  its  first  year  of  operation,  a  Licensee 
has  no  Previous  Base  and,  therefore,  no 
loss  carry  forward. 

In  effect,  a  Previous  Base  which  is 
negative  reflects  all  prior  losses  and 
Accumulated  Prioritized  Payments  of 
the  Licensee,  which  are  carried  forward 
to  offset  future  earnings.  Conversely,  a 
Previous  Base  which  is  positive  is  not 
carried  forward  because  once  Earmarked 
Profits  are  used  as  the  basis  for  an 
allocation  to  tlie  Profit  Participation 
Account,  they  are  disregarded  in  any 
subsequent  allocation  or  computation. 
See  §  107.244(b)(2). 

Some  illustrations  may  help  clarify 
this  concept.  Assume  that  a  Licensee 
had  issued  $10  milHon  of  8  percent 
Participating  Securities  on  July  1. 1994, 
the  first  day  of  its  fiscal  year,  and  had 
Earmarked  Profits  of  $20,000  as  of  the 
close  of  the  fiscal  year,  June  30,  1995. 
The  Licensee's  Base  would  be 
(5780,000),  computed  by  subtracting 
Prioritized  Payments  of  $800,000  for 
Earmarked  Profits  of  $20,000  (the 
unused  loss  carryfoward  would  be  zero 
because  the  Licensee  had  not  previously 
computed  a  Base).  Now  assume  that 
fiscal  year  1995-96  was  extremely 
successful  and  that  the  Licensee's 
Earmarked  Profits  for  that  year  were  $2 
million.  Since  the  Previous  Base  was 
negative,  it  would  be  the  Licensee's 
unused  loss  carryforward.  The  new 
Base,  therefore,  would  be  $420,000: 


(($2,000,000  current  period  Earmarked 
Profits— $800,000  current  period 
Prioritized  Payments]  -$780,000 
unused  loss  carryforward). 

As  a  second  example,  assiune  that  the 
Licensee  had  instead  posted  an 
Earmarked  Loss  of  $20,000  during  the 
first  year  that  Participating  Securities 
were  outstanding.  The  unused  loss 
carryforward  would  be  $820,000.  At  the 
end  of  the  second  year,  the  Base  for 
Profit  Participation  would  be  only 
$380,000 
([$2,000,000  -  $800,000]  -  $820,000). 

(iv)  Computing  Profit  Participation 
Rates 

(A)  When  computation  is  required; 
general  rules.  Computation  of  a  Profit 
Participation  Rate  for  the  relevant  fiscal 
period  must  be  made  at  least  annually 
or  prior  to  any  Distribution.  A  Licensee 
should  use  one  of  the  two  formulas,  as 
appropriate,  which  are  set  forth  in 
paragraphs  (B)  and  (C),  below.  Except  as 
described  in  paragraph  (E)  below,  the 
Profit  Participation  Rate  that  any 
particular  Licensee  must  use  depends 
on  the  highest  ratio  of  Leverageable 
Capital  to  Participating  Securities 
outstanding  which  has  ever  been 
computed  for  such  Licensee.  This  is  the 
Participating  Securities  to  Leverageable 
Capital  (PLC)  ratio. 

(B)  Participating  Securities  not  at  any 
time  in  excess  of  Leverageable  Capital. 
Subject  to  the  indexing  described  in 
paragraph  (D)  below,  for  a  Licensee 
whose  outstanding  Participating 
Securities  have  never  exceeded  its 
Leverageable  Capital,  the  Profit 
Participation  Rate  is  equal  to  the  PLC 
ratio  multiphed  by  nine  percent  (9%). 
Thus,  the  Profit  Participation  Rate=PLC 
ratiox0.09.  For  a  Licensee  that  has  a  PLC 
ratio  equal  to  exactly  one  hundred 
percent  (100%)  of  Leverageable  Capital, 
the  Profit  Participation  Rate  is  nine 
percent  (9%);  for  every  other  Licensee 
described  in  this  paragraph  (B),  the 
Profit  Participation  Rate  is  less  than 
nine  percent  (9%). 

(C)  Participating  Securities  in  excess 
of  Leverageable  Capital  at  any  time. 
Subject  to  the  indexing  described  in 
paragraph  (D),  for  a  Licensee  whose 
outstanding  Participating  Securities 
have  exceeded  its  Leverageable  Capital, 
the  Profit  Participation  Rate  is  equal  to 
nine  percent  (9%)  plus  an  additional 
percentage  equal  to  the  product  of  .03 
multiplied  by  an  amount  obtained  by 
subtracting  one  (1)  from  the  PLC  ratio. 
In  other  words,  Profit  Participation 
Rate=.09+(.03x[PLC  ratio  - 1  ]).  If  a 
Licensee  has  $10  million  in 
Leverageable  Capital  and  $15  million  in 
Participating  Securities,  the  PIC  ratio 
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=1.5  and  Profit  Participation  Rate  equals 
10.5  percent,  .09+(.03x[1.5-ll). 

(D)  Indexing.  No  indexing  of  the  Profit 
Participation  Rate  is  required  if,  on  the 
date  the  Participating  Securities  wore 
issued,  the  yield-to-maturity  rate  on 
Treasury  bonds  with  a  remaining  term 
often  years  (the  "Treasury  Rate")  is 
exactly  eight  percent  (8%).  Otherwise, 
the  Profit  Participation  Rate  calculated 
in  accordance  with  §  107.244(c)  (2)  or 
(3)  shall  be  adjusted  upward  or 
downward  proportionately  to  such 
Treasury  Rate  (that  is,  by  the  percentagp, 
rather  than  the  same  number  of 
percentage  points  or  basis  points,  by 
which  the  Treasury  Rate  may  bo  above 
or  below  eight  percent  (8%)). 

For  example,  if  the  Treasury  Rate 
were  ten  percent  (10%)  and  the 
unindexed  Profit  Participation  Rate 
were  nine  percent  (9%),  the  appropriate 
indexed  Rate  would  be  11.25  percent. 
Ten  (10)  is  twenty-five  percent  (25%) 
more  than  eight  (8);  125  percent  of  nine 
percent  (9%)  is  11.25  percent. 

If  a  Licensee  has  issued  Participating 
Securities  on  two  or  more  occasions, 
any  indexing  of  the  Profit  Participation 
Rate  vrill  be  based  on  the  average 
Treasury  Rate  for  all  such  issuances, 
weighted  to  reflect  the  dollar  amount  of 
each  issue  and  the  portion  of  the  fiscal 
period  during  which  each  issue  was 
outstanding.  See  §  107.244{c)(4){ii). 

(E)  Approved  increases  in 
Leverageable  Capital.  Computation  of 
the  Profit  Participation  Rate  is  not  to  be 
affected  by  any  subsequent  increase  in 
Leverageable  Capital,  except  to  the 
extent  that  (1)  the  increase  in 
Leverageable  Capital  is  the  result  of  the 
funding  of  unfunded  commitments  or 
the  conversion  to  cash  of  assets 
previously  recognized  by  SBA  as  a  part 
of  Private  Capital,  but  not  of 
Leverageable  Capital,  or  (2)  such 
increase  is  expressly  provided  for  in  a 
plan  of  operations  previously  approved 
by  SBA.  See  §  107.244(c)(5).' 

(v)  Computing  Profit  Participation 

The  amount  of  SBA's  Profit 
Participation  for  a  fiscal  year  or  fiscal 
year-to-date  is  computed  by  multiplying 
the  Base  as  of  the  end  of  such  period  by 
the  Profit  Participation  Rate  for  such 
period,  and  subtracting  from  the  result 
any  amounts  of  Profit  Participation  that 
were  paid  or  reserved  for  payment  to 
SBA  for  any  prior  interim  period  during 
the  same  fiscal  year. 

Any  computation  of  Profit 
Participation  made  as  of  the  close  of  an 
interim  fiscal  qu.irter  is  subject  to 
adjustment  whenever  any  subsequent 
interim  distributions  are  contemplated, 
and  at  tlie  end  of  the  fiscal  year,  in  order 
to  accovmt  for  any  increase  in  the  Profit 


Participation  Rate.  If  the  Profit 
Participation  Rate  decreases  as  a  result 
of  an  approved  increase  in  Leverageable 
Capital,  Profit  Participations  already 
computed  for  any  interim  periods  shall 
not  be  adjusted.  See  §  107.244(d)(3). 

(vi)  Allocation  of  Profit  Participation 

Prior  to  any  Distributions,  and  in  any 
event  within  90  days  following  the  end 
of  tha  Licensee's  fiscal  year,  the  amount 
of  any  Profit  Participation  calculated  in 
accordance  with  §  107.244(d)  shall  be 
allocated  to  a  Profit  Participation 
Account.  Funds  equal  to  the  amount 
allocated  to  this  account  shall  be 
reserved  for  SBA  and  shall  not  be 
available  for  reinvestment  in  Small 
Concerns  or  for  any  other  use  by  the 
Licensee;  these  funds  shall  be 
distributed  only  to  SBA. 

(vii)  Distribution  of  Profit  Participation 

Distribution  of  allocated  Profit 
Participation  shall  be  made  at  the  same 
time  that  profits  are  distributed  to  the 
Licensee's  investors,  either  as  a  tax 
Distribution  or  as  a  return  on  capital. 

e.  Distributions 

(i)  General 

Proposed  §  107.245  set  forth 
restrictions  and  other  conditions  on  a 
Licensee's  Distributions  other  than 
Prioritized  Payments.  All  Prioritized 
Payments  must  be  paid  before  any 
Distributions  are  made  that  are 
classified  as  a  tax  Distribution  or  a 
return  on  capital.  Earned  Prioritized 
Payments  and  earned  Adjustments,  as 
recorded  in  the  DA,  must  be  paid  before 
any  Distributions  are  made  that  are 
classified  as  returns  of  capital. 
Distributions  pursuant  to  §  107.245  may 
be  made  only  to  the  extent  that  they  do 
not  cause  a  condition  of  Liquidity 
Impairment.  See  §  107.241(f). 

Comments  received  on  proposed 
§  107.245  are  addressed  in  the  particular 
subsection  (Tax  Distributions,  Returns 
on  Capital,  or  Returns  of  Capital)  to 
which  such  comments  relate. 

(ii)  Tax  Distributions 

(A)  General.  Pursuant  to  proposed 
§  107.245(b),  a  Licensee  that  is 
organized  as  a  fimited  partnership,  S 
Corporation,  or  similar  pass-through 
entity,  could  elect  to  make  an  annual 
Di.stribution  from  Retained  Earnings 
Available  for  Distribution  (READ)  to 
each  of  its  investors  (specifically 
including  SBA)  in  amoimts  not  greater 
than  the  "Maximum  Tax  Liability"  (as 
computed  in  paragraph  (B)  below)  for 
Federal  and  State  income  taxes  on  the 
Federal  taxable  income  imputed  to  each 
investor  for  that  fiscal  year.  Since  SB.\ 
i;;  r.pt  a  t;ix-paying  entity,  the  amount  of 


SBA's  share  of  any  such  Distribution 
would  be  determined  by  multiplying  the 
tax  Distribution  to  all  partners  by  SBA's 
"Profit  Participation  Rate",  determined 
in  accordance  with  §  107.244.  Anything 
that  SBA  received  as  its  share  of  a  tax 
Distribution  would  be  credited  first 
against  Profit  Participation  as  described 
below. 

Some  comments  warned  that  the 
Agency's  interest  would  not  be 
protected  adequately  if  Licensees  were 
permitted  to  make  tax  Distributions 
based  on  annual  profits,  without  regard 
to  the  tax  benefit  that  had  been 
conferred  on  investors  by  prior  years* 
losses.  A  cumulative  measure  of  income 
comparable  to  that  used  for  Prioritized 
Payments  or  returns  on  capital  was 
recommended. 

While  not  disagreeing  with  the  need 
for  protection,  SBA  believes  that  the 
final  rule  offers  adequate  safeguards 
against  an  unfair  result.  A  Licensee's 
ability  to  make  a  tax  Distribution  is 
always  dependent  upon  the  existence  of 
sufficient  Retained  Earnings  Available 
for  Distribution.  Tax  Distributions  can 
only  be  made  from  a  Licensee's  READ, 
which  is  a  cumulative  measure  of 
income.  Although  a  Licensee  may 
compute  a  Maximum  Tax  Liability 
(which  is  based  on  annual  income)  in 
excess  of  its  Retained  Earnings 
Available  for  Distribution,  its  tax 
Distribution  can  never  exceed  its  READ. 
Thus,  prior  years'  losses  do  affect  a 
Licensee's  ability  to  make  a  tax 
Distribution. 

Furthermore.  SBA  has  revised  the 
proposed  tax  Distribution  provision  to 
clarify  that  to  the  extent  a  Licensee  is 
unable  or  elects  not  to  make  a  tax 
Distribution  for  any  fiscal  year  within 
ninety  (90)  days  following  the  end  of 
such  fiscal  year,  it  shall  have  no  right  to 
make  such  Distribution  at  any  late-r  date. 
With  this  clarification,  SBA  has  decided 
to  finalize  the  proposal  on  tax 
Distributions. 

There  are  two  other  important 
limitations  on  the  right  of  a  Licensee  to 
make  tax  Distributions.  There  can  be  no 
unpaid  Prioritized  PajTnents  and  the 
Distribution  can  not  cause  the  Licensee 
to  have  a  "Liquidity  Impairment". 

Although  §  107.245(b)  refers  to  "tax 
Distributions",  the  amounts  distributed 
may  exceed  any  true  tax  liability 
(particularly  for  those  investors  that  are 
exempt  from  Federal  or  State  taxation). 
Other  than  SBA.  every  investor  in  a 
Licensee  that  is  a  pass-through  entity  is 
presumed  conclusively  (1)  to  be  a 
resident,  for  tax  purposes,  of  the  State 
in  which  the  Licensee's  principal  office 
is  located;  and  (2)  to  be  liable  to  pay 
Federal  and  State  income  taxes  at  the 
highest  marginal  lax  rates  applicable  to 
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each  category  of  income  (such  as 
ordinary  income  as  opposed  to  capital 
gains).  If  individuals  are  taxed  at  a 
higher  rate  than  corporations,  every 
investor  will  be  presumed  conclusively 
to  be  an  individual  even  if  actually  a 
corporation  or  a  pension  fund.  See 
§  107.245(b). 

(B)  Computation  of  tax  Distribution  to 
Investors.  The  maximum  amount 
potentially  distributable  to  all  investors 
(including  SBA)  is  determined  by 
multiplying  the  aggregate  amounts  of 
ordinary  income  and  capital  gains 
imputed  to  investors  by  the  highest 
combined  marginal  Federal  and  State 
tax  rates  appHcable  to  each  categorv', 
taking  into  account  the  deductibility  of 
State  taxes  when  computing  Federal 
taxes.  Local  taxes  (for  example,  county 
and  city  taxes)  are  disregarded  for  this 
purpose. 

By  way  of  illustration,  assume  uhat  at 
the  end  of  the  Licensee's  first  fiscal  vear. 
SI. 000  in  ordinary  income  had  been 
imputed  to  all  investors  (including  tax- 
exempt  organizations).  If  the  highest 
rate  of  Federal  tax  on  ordinary  income 
is  thirty-five  percent  (35°o)  and  the 
highest  rate  of  State  tax  on  ordinary 
income  is  five  percent  (5%).  it  is 
conclusively  presumed  that  investors 
will  have  to  pay  $50  in  State  income 
taxes  on  the  Si  .000  in  t.ne  Licensee's 
hands.  But  since  the  S50  pavabie  to  the 
State  is  deductible  from  the  investors' 
Federal  taxable  income,  their  Federal 
income  tax  liability  is  based  on  only 
S950.  and  is  therefore  equal  to  5332.50. 
The  maximum  amount  that  may  be 
distributed  to  investors  (including  SB.A) 
pursuant  to  §  107.245fb)  would  be 
S332.50  plus  S50.00  or  S382.50  (not 
$400,  which  would  be  forty  percent 
(40%)  of  SI. 000). 

The  proposed  rule  incorrectly 
suggested  that  SBA's  share  of  the  tax 
Distribution  was  in  addition  to  the  tax 
Distribution  to  investors  as  computed 
above.  SBA  is  here  c!arif\-ing  that,  in 
accordance  with  section  403  of  Public 
Law  102-366.  the  tax  Distribution  to 
investors  as  computed  above  includes 
SBA's  tax  Distribution.  In  other  words. 
the  amount  calculated  as  the  tax 
Distribution  for  all  investors  is  not 
available  for  distribution  to  all  non-SBA 
investors;  SBA's  portion  must  be 
deducted  for  distribution  to  SBA. 

(C)  Computation  of  tax  Distributions 
to  SBA.  The  amount  to  be  remitted  to 
SBA  is  computed  by  multiplying  the 
total  tax  Distribution  as  computed  above 
by  the  Profit  Participation  Rate 
computed  in  accordance  with 
§  107.244(c).  The  amount  of  such  tax 
Distribution  to  SBA  shall  be  subtracted 
from  the  Profit  Participation  Account 
referred  to  above. 


(iii)  Returns  on  Capital 

(A)  General.  Proposed  §  107.245(c) 
established  requirements  for  all 
Distributions  in  the  form  of  returns  on 
capital  and  some  Distributions  in  the 
form  of  returns  of  capital.  The  proposal 
provided  that  after  making  all 
Prioritized  Payments  and  any  tax 
Distributions,  a  Licensee  with  READ 
would  be  required,  within  90  days 
following  the  close  of  its  fiscal  year  (or 
in  its  discretion,  a  fiscal  quarter),  to 
make  Distributions  under  this  section  to 
its  investors  and  SB.'^  to  the  extent  that 
they  would  not  cause  a  Liquidity 
Impairment.  In  appropriate 
circumstances,  SBA  could  waive  this 
requirement.  All  such  Distributions  to 
investors  must  be  made  from  READ  (and 
would  be  returns  on  capital); 
Distributions  to  SBA  may  or  may  not  be 
from  READ  (and  may  be  returns' on 
capital  or  returns  of  capital). 

A  number  of  comments  indicated 
dissatisfaction  with  the  requirement  that 
Distributions  be  made  within  90  days  of 
the  Licensee's  fiscal  year  end.  They 
argued  that  it  can  often  be  impnident  for 
a  Licensee  to  distribute  all  of  its  profits, 
and  expressed  concern  over  potential 
delays  in  obtaining  waivers  from  SBA. 

SBA  is  particularly  sympathetic  to 
issues  affecting  the  pmdent 
management  of  Licensees.  The  Liquidity 
Impairment  test  itself  is  imposed  on  all 
Distributions  to  ensure  that  Licensees 
are  pmdent  managers  of  their  cash 
flows.  Still,  SBA  recognizes  that 
prudent  management  of  cash  flow  and 
investments  meani  more  than  merely 
satisfying  the  Liquidity  Impairment  test, 
and  that  there  will  be  times  when  a 
Licensee  should  refrain  from 
distributing  all  profits.  While  SB.\ 
believes  that  the  waiver  provisio.n  will 
help  to  prevent  the  imprudent 
distribution  of  a  Licensee's  profits,  it 
agrees  with  the  need  for  prompt 
consideration  of  waiver  requests. 

In  order  to  assure  Licensees  that 
requests  for  prior  approval  will  be 
processed  on  a  timely  basis,  the  final 
rule  provides  that  the  Licensee's  request 
for  prior  approval  will  be  considered 
approved  unless  SBA  notifies  it 
othenvise  within  Lhirty  (30)  days  of 
receiving  the  request.  All  requests  for 
prior  approval  should  be  accompanied 
by  sufficient  information  for  SB.-^  to 
make  an  informed  decision. 

SBA  has  concluded  that  Licensees 
may  need  more  than  ninety  (90)  days 
after  their  respective  fiscal  year-ends  to 
calculate  and  make  Distributions  under 
§  107.245(c).  Accordingly,  this  final  rule 
provides  that  a  Licensee  is  required  to 
make  such  Distributions  within  120 
days  of  the  end  of  its  fiscal  year. 


Each  Licensee  that  expects  to  need 
prior  approval  under  §  107.245(c) 
should  make  sure  its  request  is  received 
by  SBA  before  the  ninetieth  day  after  its 
fiscal  year  end  so  that  SBA  is  able  to 
respond  before  the  arrival  of  the  120th 
day,  when  Distributions  must  be  made. 
SBA  believes  that  with  the  addition  of 
a  definitive  thirty-day  response  time. 
Licensees  should  be  able  to  plan  for 
their  needs  and  yet  meet  the 
requirements  of  the  regulation. 
The  balance  of  §  107.245(c)  is 
finalized  as  it  was  proposed.  It  provides 
that  while  f.he  dollar  amount  of  Profit 
Participation  is  determined  by  formula 
according  to  the  ratio  of  Participating 
Securities  to  Leverageable  Capital,  the 
actual  amo'unt  to  be  distributed  to  SBA 
when  there  is  a  return  on  capital  to 
private  investors  is  a  function  of  the 
ratio  of  total  Leverage  (Debentures,  and 
Preferred  Securities,  and  Participating 
Securities)  to  Leverageable  Capita!   See 
§107.245(r) 

As  with  the  proposed  rule,  if  SB.\ 
determines  that  the  value  of  the 
Licensee's  assets  are  materially 
overstated  and  if  SBA  provides  the 
Licensee  with  timely  notice  of  such 
determination  in  advd.^^e  of  a  proposed 
Distribution.  SBA  reserves  the  right  to 
restrict  Distributions. 

Distributions  paid  to  .SI3.A  under 
^  107.245!c)  nre  appli-^d  in  the  following 
sequence: 

(i)  Profit  Farticipatio.-.: 
(ii)  Dividends  or  equivalent 
distributions  on  Preferred  Securi'.irs; 
(iii)  Redemption  or  prepayment  of 
outstanding  Participating  Securities; 
(iv)  Redemption  or  prepayment  of 
outstanding  Preferred  Securities;  and 

(v)  Repayment  of  principal  of 
outstanding  Dcbentun>->.  If  there  an? 
restrictions  on  prepavmr-.'^.t  of 
outstanding  Debentures,  that  part  of 
SBA's  share  of  a  Distribution  that  is  to 
be  applied  toward  such  prepavT.ient 
shall  be  deposited  in  an  escrow  account 
on  such  terms  and  conditions  as  SBA 
may  prescribe. 

It  is  noted  that  Distributions  to  SBA 
will  be  made  from  READ  only  to  lb." 
extent  of  Profit  Participation  and 
dividends  or  equivalent  distributions,  if 
any,  on  Preferred  Securities.  To  the 
extent  that  a  Distribution  is  applied  as 
a  rcpaym.enf  or  redemption  of  Leverage, 
it  shall  not  reduce  READ. 

(B)  Computation  of  S3A  s  share.  As.  in 
the  proposed  rule,  if  outstanding 
Leverage  is  more  than  two  hundred 
percent  (200%)  of  Leverageable  Cap;tal, 
SBA's  share  of  any  Distribution  un  !er 
§  107.245(c)  shall'be  in  the  ratio  of 
Leverage  to  Leverageable  Capital.  !t 
other  words,  if  a  Licensee  has 
outstanding  Leverage  equal  to  three 
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hundred  percent  (300%)  of  Leverageable 
Capital.  SBA's  share  shall  be  V*  or 
seventy-five  percent  (75%)  of  any  such 
Distribution  and  SBA  would  be  entitled 
to  $3  for  every  SI  distributed  to  other 
investors.  If  outstanding  Leverage  were 
two  hundred  fifty  percent  (250%)  of 
Leverageable  Capital.  SBA  would  be 
entitled  to  $2.50  for  every  $1  distributed 
to  other  investors. 

If  outstanding  Leverage  is  more  than 
one  hundred  percent  (100%)  of 
Leverageable  Capital,  but  not  more  than 
two  hundred  percent  (200%),  SBA's 
share  of  any  such  Distribution  shall  be 
equal  to  the  aggregate  shares  of  all  other 
investors.  For  every  S\  distributed  to 
other  investors,  SB.\  shall  receive  SI. 

If  outstanding  Leverage  is  not  more 
than  one  hundred  percent  (100%)  of 
Leverageable  Capital,  SBA's  share  of  any 
such  Distribution  shall  be  a  percentage 
equal  to  the  Profit  Participation  Rate. 

(iv)  Returns  of  Capital 

Under  this  heading,  it  is  appropriate 
to  discuss  comments  received  regarding 
the  definition  of  "Retained  Earnings 
Available  for  Distribution"  (READ).  Any 
changes  in  that  definition  would  affect 
the  allocation  of  Distributions  between 
returns  on  capital  and  returns  of  capital 
for  companies  with  Participating 
Securities.  It  should  be  noted,  however, 
that  REi*JD  is  a  defined  term  which 
applies  to  all  Licensees.  Any  change  in 
the  definition  would  actually  have  a 
more  significant  effect  on  Licensees 
without  Participating  Securities  because 
they  are  subject  to  much  stricter 
limitations  on  their  abiUty  to  return 
capital  to  investors. 

In  general,  the  comments  expressed 
the  opinion  that  READ  should  include 
Unrealized  Appreciation  as  an  offset  to 
Unrealized  Depreciation.  In  other 
words.  READ  would  be  defined  to  mean 
Undistributed  Net  Realized  Earnings 
less  net  Unrealized  Depreciation. 

SBA  understands  the  arguments  of  the 
industrj'.  including  issues  of  fairness 
and  good  faith,  but  remains 
unconvinced.  As  a  general  rule,  the 
portfolio  valuation  process  is  not 
sufficiently  reliable  to  allow  Unrealized 
Appreciation  to  be  a  component  of 
READ  without  introducing  an  undue 
risk  of  premature  distributions.  While 
the  calculation  of  Capital  Impairment 
allaws  for  an  offset  of  Unrealized 
Appreciation  against  Unrealized 
Depreciation,  and  even  gives  credit 
against  realized  Icsses  for  some  net 
Unrealized  Appreciation.  Capital 
Impairment  and  READ  serve  different 
purposes  in  the  SBiC  Program.  The 
former  is  a  regulatory  measure  of 
financial  health;  the  latter  is  the  basis 
for  distributing  cash  out  of  the 


company.  Accordingly.  SBA  intends  to 
retain  the  conser\'ative  measure  of 
READ  in  its  final  rule,  defining  READ  to 
mean  Undistributed  Net  Realized 
Earnings  less  Uru-ealized  Depreciation. 

SBA  recognizes  that  there  may  be 
occasions  when  otherwise  unauthorized 
distributions  should  be  approved.  A 
Licensee  may  request  SB.\'s  prior 
approval  lO  make  a  distribution  in 
excess  of  REIAD  in  accordance  with  the 
provisions  of  §  107.1201.  In  considering 
such  requests.  SBA  will  consider  all 
relevant  factors,  including  the  existence 
of  Unrealired  Appreciation. 

Since  there  were  no  other  comments 
on  §  107.245(d).  SB.^  is  finalizing  it 
without  any  other  change.  It  provides 
that  after  paying  all  Earned  Prioritized 
Payments  including  earned  Adjustments 
in  the  DA,  and  all  allocated  Profit 
Participation,  and  provided  the  Licensee 
does  not  have  a  condition  of  Capital 
Impairment,  a  Licensee  that  has  either 
outstanding  Participatino  Securities  or 
Earmarked  Assets  in  its  portfolio  may 
return  capital  to  its  investors  and  SBA. 
pursuant  to  the  terms  set  forth  in 
§  107.245(d).  This  provision  allows  an 
exception  to  §  107.802.  which  prohibits 
Licensees  from  distributing  capital  in 
excess  of  two  percent  (2%)  per  year 
without  the  prior  written  approval  of 
SBA.  subject  to  certain  n'Strictions. 
However,  unless  SBA  decides  otherwise 
on  a  case-by-case  basis,  any  such 
Distribution  shall  be  subject  to  the 
liquidity  requirement  in  §  107.241(0- 

Generally,  Distributions  in  the  form  of 
returns  of  capital  shall  'oe  made  to  SBA 
and  private  investors  in  the  ratio  of 
Leverage  to  Leverageable  Capital  as  of 
the  date  of  the  proposed  Distribution. 
For  example,  if  outstanding  Leverage  is 
equal  to  three  hundred  percent  (300%) 
of  Leverageable  Capital,  SBA's  share 
will  be  S3  for  every  $1  distributed  to  the 
private  investors. 

If,  howe\  er.  a  Licensee  has  a  Capital 
Impairment  Percentage  greater  than 
zero,  the  relative  shares  of  SB.-\  and  the 
private  investors  must  be  computed 
differently.  In  such  a  case.  Leverageable 
Capital  for  the  purposes  of  §  107.245(d) 
is  deemed  to  bo  Le  ^-erageable  Capital 
multiplied  by  a  percentage  equal  to  the 
difference  between  one  hundred  percent 
(100%)  and  the  Licensee's  Capital 
Impairment  Percentage.  A.ssuming  a 
Licensee  had  510,000,000  of 
Levcragetble  Capital  and  a  Capital 
Impairment  Percentage  of  forty-two 
percent  (92%),  the  Licensee's 
Leverageable  Capital  for  purposes  of  this 
computation  will  be  deemed  to  be 
55.800,000  ([100%  -42%1  x 
1$10,000,000]). 

The  proceeds  of  SBA's  share  of  any 
capital  Distribution  shall  be  credited  in 
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the  manner  prescribed  for  returns  on 
capital  under  §  107.245(cl,  as  set  forth  in 
§  107.245(c)(5). 

(v)  In-Kind  Distributions 

No  comments  were  received  on  the 
subject  of  In-kind  Distributions, 
proposed  §  107.245(e).  The  provision  is 
therefore  finalized  in  the  form  in  which 
it  was  proposed.  Under  §  107.245(e), 
Distributions  of  READ  or  of  capital  need 
not  be  in  cash,  but  may  be  in  the  form 
of  portfolio  securities,  subject  to  certain 
restrictions.  The  securities  to  be 
distributed  musrt  be  Publicly  Traded  and 
Marketable,  as  defined  in  §  107.3.  at  the 
time  of  Distribution. 

At  the  time  a  corporate  Licensee 
declares  an  In-kind  Distribution,  or  an 
Unincorporated  Licensee  actually  makes 
one,  the  Licensee  must  impute  a  gain  or 
loss  to  the  securities  in  question, 
determined  as  of  the  date  of  the 
declaration  or  distribution,  as  the  case 
may  be.  Such  imputed  gain  or  loss  shall 
be  used  to  calculate  Earmarked  Profits 
pursuant  to  §  107.242(e)  as  if  it  were  a 
realized  gain  or  loss. 
,  All  Distributions  of  securities  that 
constitute  part  of  an  In-kind 
Distribution  must  be  made  on  a  pro-rata 
basis  to  each  investor,  including  SBA,  as 
if  the  securities  previously  had  been 
converted  to  cash  and  the  proceeds 
constituted  the  entire  Distribution.  A 
Licensee  may  not  distribute  a 
disproportionate  percentage  of  the  stock 
of  company  A  to  investor  X  and  a 
disproportionate  share  of  the  stock  of 
company  B  to  investor  Y,  even  if  the 
values  of  the  shares  of  A  and  B  are 
equal. 

SBA's  share  of  an  In-kind  Distribution 
shall  be  deposited  with  the  Central 
Registration  Agent  (CRA)  unless  SBA 
and  the  Licensee  agree  that  the  Licensee 
will  dispose  of  SBA's  share  of  such 
securities.  If  the  Licensee  disposes  of 
SBA's  share  of  securities,  it  shall  remit 
the  proceeds  promptly  to  SBA  or  to 
SBA's  designated  agent  or  Trustee. 

/.  Post-Redemption  Obligations 

No  comments  were  received  on 
proposed  §  107.246.  which  described 
the  continuing  obligations  of 
Participating  Securities  issuers  after 
their  Participating  Securities  have  been 
redeemed.  The  section  is  finalized 
without  change,  except  to  clarify  that 
post-redemption  Distributions  of 
Accumulated  Prioritized  Payments  are 
to  be  computed  and  paid  on  a  quarterly 
basis,  but  otherwise  in  the  same  manner 
as  before  redemption. 

If,  after  redeeming  all  of  its 
outstanding  Participating  Securities,  a 
Licensee  has  both  Earmarked  Assets  in 
its  portfolio  and  an  unpaid  outstanding 
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balance  in  the  Prioritized  Pajinent 
Accumulation  Account  (AA),  the 
Licensee  remains  "obligated"  to 
deteimine,  at  the  end  of  each  fiscal 
quarter,  whether  any  Prioritized 
PajTnents  have  become  Earned 
Prioritized  Paj-ments  and  to  distribute 
such  amoimts  to  SBA  in  accordance 
with  §  107.243.  See  §  107.246(a).  After 
the  last  Earmarked  Asset  has  been 
disposed  of,  and  any  resulting  Earned 
Prioritized  Payments  paid  to  SBA,  the 
Licensee  is  under  no  further  obligation 
to  pay  the  remaining  balance,  if  anv,  in 
the  AA.  See  §  107.246(b). 

Section  107.246(c)  overrides  the 
language  of  §  107.245(e)  (In-kind 
Ehstributions)  in  cases  involving  In-kind 
Distributions  to  be  made  after 
redemption  of  all  Participating 
Securities  if  there  are  also  unpaid 
Prioritized  Payments.  Under 
§  107.246(c),  no  In-kind  Distributions  of 
Earmarked  Assets  may  be  made  unless 
SBA  is  paid  a  sum  equal  to  the  full 
amount  of  the  unpaid  Prioritized 
Payments  or  the  full  amount  of 
Unrealized  Appreciation  on  the 
Earmarked  Assets  in  question, 
whichever  is  less.  Subject  to  this  rule, 
a  Licensee  that  has  fully  redeemed  its 
Participating  Securities  may  distribute 
Earmarked  Assets  that  are  not  Publicly 
Traded  and  Marketable  if  it  has  SBA's' 
prior  written  consent  to  such 
Distribution  and  to  the  valuation 
assigned  by  the  Licenspe. 

g.  Special  Rules  for  Companies  Licensed 
On  or  Before  March  31.  1993 

(i)  General 

SB.^  did  not  receive  any  comments  on 
proposed  §  107.247.  the  special  rules  for 
companies  licensed  on  or  before  March 
31.  1993.  The  section  is  therefore 
finalized  without  change.  It  provides 
that  a  company  licensed  on  or  before 
March  31, 1993  that  thereafter  applies 
for  SBA's  guarantee  of  its  Participating 
Securities  must  meet  certain  procedural 
requirements  not  applicable  to  other 
Licensees.  These  companies  are  also 
afforded  certain  exemptions  or  options 
not  available  to  companies  licensed 
after  March  31,  1993.  See  §  107  247.  The 
details  are  set  forth  below. 

(ii)  Special  Requirements 

When  applying  for  SBA's  guarantee  of 
a  first  issuance  of  Participating 
Securities,  any  company  licensed  on  or 
before  March  31,  1993  must  submit 

(a)  A  valuation  report  for  each 
portfolio  asset  as  of  the  date  of  the 
financial  statements  that  accompany  the 
application,  and  as  of  the  end  of  each  of 
the  preceding  three  years,  and 


(b)  A  copy  of  each  portfolio  concern's 
last  annual  report  and/or  fiscal  year-end 
financial  statements,  and  most  recent 
interim  financial  statements.  See 
§  107.247(d).  This  information  is 
required  in  addition  to  the  financial 
information  that  all  Licensees,  including 
companies  Hcensed  after  March  31, 
1993,  are  required  to  submit  in 
connection  with  an  application  for 
SBA's  guarantee  of  their  Participating 
Securities. 

If  the  Licensee  has  negative 
Undistributed  Realized  Earnings  and/or 
a  net  Unrealized  Loss  on  Securities 
Held,  SBA  may  make  its  approval  of  the 
Licensee's  request  for  a  guarantee  of 
Participating  Securities  contingent  upon 
a  quasi-reorganization  in  accordance 
with  generally  accepted  accounting 
principles.  See  §  107.247(d)(2). 

If  the  financial  statements  of  the 
Licensee  submitted  with  the  application 
are  interim  financial  statements,  the 
Licensee  shall  have  a  limited  scope 
audit  performed  by  its  SBA-approved 
independent  accountants.  These 
accountants  shall  use  whatever  auditing 
procedures  are  necessary  to  enable  them 
to  express  an  opinion  on  the  Licensee's 
Statement  of  Financial  Position  and  the 
accompanying  Schedule  of  Investments. 

(iii)  Refinancing  of  Debentures 

Subject  to  the  two  following 
conditions,  a  company  licensed  on  or 
before  March  31,  1993  may  use  part  or 
all  of  the  proceeds  of  Participating 
Securities  to  repay  or  prepay  Debentures 
outstanding  on  that  date.  The  Licensee 
must  demonstrate  to  SBA  that  it  has 
outstanding  Equity  Capital  Investments, 
valued  at  cost,  in  an  amount  equal  to  the 
amount  of  Participating  Securities  that 
would  be  used  to  refinance  the 
outstanding  Debentures  that  are  to  be 
repaid  or  prepaid.  The  Licensee  also 
may  not  elect  to  exclude  any  of  its  pre- 
existing portfolio  from  the  category  of 
Earmarked  Assets. 

A  Licensee  that  pays  or  prepays  an 
outstanding  Debenture  after  it  has 
issued  Participating  Securities  is 
presumed  to  have  used  the  proceeds  of 
the  Participating  Securities  for  this 
purpose  unless  it  can  demonstrate  the 
availability  of  other  funds  to  pay  the 
principal  amount  of  the  Debenture  in 
question.  See  §  107.247(a). 

(iv)  Exclusion  of  Pre-Existing  Portfolio 
Assets 

Unless  a  Licensee  intends  to  use  part 
or  all  of  the  proceeds  from  the  issuance 
of  Participating  Securities  to  repay  or 
prepay  a  Debenture  outstanding  on 
March  31,  1993,  it  may  elect,  when  its 
first  application  for  SB.A's  guarantee  is 
submitted,  to  exclude  all,  but  not  less 


than  all.  portfolio  assets  outstanding  on 
March  31.  1993  from  the  category  of 
Earmarked  Assets.  In  such  event,  SBA  is 
not  obligated  to  extend  its  guarantee  if 
it  concludes  that  exclusion  of  the 
Licensee's  March  31, 1993  portfolio 
would  significantly  decrease  SBA's 
chances  of  obtaining  a  satisfactory 
return  on  its  guarantee. 

5.  Financing  by  Use  of  SBA  Guaranteed 
Trust  Certificates 

Proposed  §  107.250  was  a 
recodification  of  existing  §  107.201(c). 
revised  to  include  the  new  Participating 
Securities.  No  comments  were  received 
on  the  proposal,  which  is  therefore 
finalized  without  substantive  change. 

6.  Conditions  Affecting  Good  Standing 
of  Leveraged  Licensees 

a.  Introduction 

SBA  received  forty-three  (43) 
comment  letters  concerning  SBA's 
proposed  remedies  for  regulatory 
violations  by  Leveraged  Licensees 
{§  §  107.261  and  107.262).  SBA  had 
proposed  to  separate  the  remedies  for 
violations  by  issuers  of  Debentures  and 
Preferred  Securities  (§  107.261)  from  the 
remedies  for  violations  by  issuers  of 
Participating  Securities  (§  107.262).  The 
comments  supported  the  distinction 
made  between  Debentures  and 
Participating  Securities.  The  suggestion 
that  remedies  be  different  for  Preferred 
Securities  and  Participating  Securities, 
however,  was  opposed  by  Specialized 
SBICs.  These  Licensees  objected  to  the 
characterization  of  Preferred  Securities 
as  more  akin  to  Debentures  than 
Participating  Securities.  They  argued 
that  the  Preferred  Security,  which  has 
attributes  of  both  debt  and -equity 
securities,  should  be  treated  as  an  equity 
security  for  purposes  of  the  remedies 
section.  They  expressed  concern  that  if 
Preferred  Securities  continue  to  carrv 
the  same  remedies  as  Debentures,  tax- 
exempt  entities  such  as  pension  funds 
will  refrain  from  investing  in 
Specialized  SBICs  in  order  to  avoid 
incurring  Unrelated  Business  Taxable 
Income  (LiBTI). 

SBA  expresses  no  opinion  as  to 
whether  tax-exempt  entities  investing  in 
Specialized  SBICs  that  issue  Preferred 
Securities  would  incur  UBTI  as  a  result 
of  SBA's  former  remedies  (former 
§  107.203)  or  its  proposed  remedies 
(proposed  §  107.261).  Nevertheless.  SB.A 
believes  that  there  is  sufficient 
justification  for  treating  Preferred 
Securities  as  if  they  were  an  equity-lvpe 
security  and  relocating  them  into  the 
Participating  Securities  remedies 
section  (§  107. 2G2).  The  rule  is  finahzeJ 
with  this  change. 
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The  overall  structure  of  the  remedies 
sections  remains  otherwise  intact.  In 
order  to  maintain  the  separation 
between  the  two  sections  on  remedies, 
no  cross-default  provisions  are  provided 
between  Debentures,  on  the  one  hand, 
and  Preferred  Securities  and 
Participating  Securities,  on  the  other.  !f 
a  Licensee  has  both  Debentures  and 
Participating  Securities,  a  default  luider 
the  former  will  not  automatically  trigger 
a  "default"  imder  the  latter,  and  vice 
versa. 

b.  General  Conditions  and  Remedies 

Many  comments  on  the  proposed 
remedies  sections  objected  to  the 
requirement  that  all  Licensees  issuing 
Leverage  after  publication  of  this  final 
rule  amend  their  articles  of 
incorporation  or  partnership  agreements 
to  indicate  consent,  in  advance,  to 
SBA's  right  to  require  the  removal  of 
officers,  directors,  or  general  partners 
and  to  the  appointment  of  SBA  or  its 
designee  as  receiver  of  the  Licensee  for 
the  purpose  of  continuing  to  operate  the 
company.  See  §  §  107.261(f)  and  107.262 
(b)  and  (c).  Such  remedies  would  only 
take  effect  upon  the  occurrence  of 
certain  specified  violations  involving, 
for  the  most  part,  fraudulent  activities  or 
willful  actions. 

The  principal  effect  of  the  consent  to 
a  receivership  would  be  that  SBA  would 
be  entitled  to  the  receivership  promptly, 
as  a  matter  of  right.  Except  upon  the 
occurrence  of  an  automatic  event  of 
default  under  a  Debenture  (see 
§  107.26irb)).  Licensee's  consent  would 
not  include  consent  to  a  receivership  for 
the  Dispose  of  liquidating  the  company. 

The  comments  objected  strongly  to 
the  consent  provision,  particularly  as  it 
relates  to  Debenture  issuers 
{§  107.261(f)).  They  recommended  that 
SBA  rely  upon  its  current  statutory 
authority  for  removal  of  management 
and/or  the  appointment  of  a  receiver, 
which  allows  a  Licensee  the 
opportunity  to  challenge,  in  advance, 
SBA's  intended  action.  Unfortunately, 
SBA  has  found  that  SBICs  have  used 
that  opportunity  to  delay  the  availability 
of  SBA's  remedy  while  they  file  for 
protection  under  Federal  bankruptcy 
laws. 

SBA  looked  carefully  at  the  specific 
violations  that  could  trigger  the  advance 
consent  remedies.  The  Agency  is 
convinced  that,  with  one  small 
exception,  the  advance  consent  is 
appropriate  for  the  ver\-  serious  nature 
of  the  defaults  in  question. 

The  one  exception  is  the  payment 
default  bv  issuers  of  Debentures 
(§  107.261(c)(7)).  SBA  intends  to 
continue  its  customary  practice  of 
affording  Licensees  an  opportunity  to 


cure  payment  defaults.  The  proposed 
rule  would  have  permitted  SBA  to  use 
its  remedial  powers  before  allowing  the 
Licensee  an  opportunity  to  cure  its 
payment  default.  Accordingly,  SB.'l  is 
moving  the  default  referred  to  as 
"Failure  to  make  payment"  from  the 
category  of  non-curabie  defaults 
(§  107.261(c))  to  the  categor>'  of  curable 
defaults  (§  107.261(d)). 

With  this  change,  a  Licensee  issuing 
Debentures  after  the  effective  date  of 
this  rule  will  be  required  to  consent  in 
advance  to  the  forced  removal  of 
management  and  the  appointment  of  an 
operating  receivership  for  the  following 
events:  fraud,  fraudulent  transfers, 
willful  conflicts  of  interest,  willful 
noncompliance,  repeated  events  of 
default,  transfer  of  control  of  the 
Licensee,  uncured  excessive  fees, 
uncuied  improper  Distributions  and 
uncured  payment  defaults. 

These  consent  provisions  will  not 
apply  to  any  Licensee  which  only  has 
Leverage  issued  prior  to  the  effective 
date  of  this  final  rule.  Prospectively, 
howe\'er.  the  consent  will  be 
incorporated  in  all  newly-issued 
Debentures.  Preferred  Securities,  and 
Participating  Securities.  As  a  result,  for 
Licensees  with  Leverage  issued  both 
before  and  after  the  effective  date  of  this 
rule,  the  Licensee  will  be  deemed  to 
have  consented  to  a  receivership  upon 
the  occurrence  of  a  default  under 
Leverage  issued  after  such  date,  but  not 
if  the  default  is  only  under  Leverage 
issued  before  such  date. 

SBA  also  is  making  clear  in  this  final 
rjle  that  while  the  Agency  determines 
appropriate  cure  periods  for  curable 
violations  on  a  case-by-case  basis,  the 
cure  period  under  §  107.261  or 
§  107,262  will  never  be  less  than  fifteen 
(15)  days.  As  with  the  proposed  rule,  an 
opportunity  to  cure  is  made  available  in 
the  final  rule  under  §§  107.261(d)  and 
107.262(c).  In  response  to  comments 
from  Licensees,  this  final  rule  also 
affords  an  issuer  of  Participating 
Securities  or  Preferred  Securities  an 
opportunity  to  cure  before  being  placed 
under  "restricted  operations."  See 
§  107.262(d). 

SBA  does  not  agree  with  the 
recommendation  in  some  comment 
letters  that,  in  the  case  of  bankruptcy, 
voluotary  assignment  for  the  benefit  of 
creditors,  and  transfers  of  control. 
Licensees  issuing  Participating  or 
Preferred  Securities  still  should  have 
the  opportunity  to  remove  the 
responsible  party  and/or  otherwise 
effect  a  cure  before  SBA  can  use  its 
remedial  powers.  SBA  believes  strongly 
that  if  one  of  these  violations  occurs,  the 
Agency  must  be  free  to  exercise  its 
remedies  as  rapidly  as  possible,  since 


time  may  be  of  the  essence  in  preserving 
any  value  left  in  the  company. 

SBA  is  concerned  that  it  may  have 
risked  ceding  too  much  of  its  regulatory 
responsibility  in  formulating  the 
proposed  remedy  for  Capital 
Impairment  for  Participating  Securities 
issuers  (and  now  Preferred  Securities 
issuers)  under  §  107.262(d)(3),  which 
remedy  may  not  be  adequate  in  the  case 
of  "extreme"  Capital  Impairment.  The 
remedy  proposed  for  Capital 
Impairment  was  to  place  the  Licensee 
under  restricted  operations,  a  status 
which  allows  SBA  to  control  the  flow  of 
money  in  and  out  of  the  Licensee  until 
the  violation  is  cured.  This  is 
appropriate  for  Capital  Impairment 
levels  of  under  one  hundred  percent 
(100%),  when  a  Licensee's  Regulatory 
Capital  (but  not  SBA's  investment)  has 
essentially  been  lost.  When  Capital 
Impairment  equals  or  exceeds  one 
hundred  percent  (100%),  SBA  believes 
it  must  have  the  ability  to  take  necessary 
action  to  protect  its  investment. 

Since  SBA  considers  Capital 
Impairment  of  at  least  one  hundred 
percent  (100%)  as  equivalent  in  risk  to 
actual  insolvency  because  it  means  that 
the  Licensee  has  lost  one  hundred 
percent  (100%)  of  its  Regulatory  Capital, 
the  remedies  available  for  a  Licensee's 
insolvency  will  now  be  available  for 
extreme  Capital  Impairment.  These 
remedies  include  Licensee's  consent  to 
the  forced  removal  of  management  and/ 
or  the  appointment  of  a  receiver  for  the 
purpose  of  continuing  to  operate  the 
company.  Accordingly,  in  this  final 
rule,  a  provision  for  extreme  Capital 
Impairment  is  added  to  the  insolvency 
default.  Since  issuers  of  Participating 
Securities  can  be  expected  to  have  high 
Capital  Impairment  during  the  earlier 
years  of  the  security's  life,  with  the 
impairment  level  declining  as  later 
profits  are  taken,  such  Licensees  will  be 
exempted  from  the  extreme  Capital 
Impairment  provision  until  the  end  of 
the  eighth  (8lh)  year  following  the 
Licensee's  initial  issuance  of 
Participating  Securities. 

A  Licensee  with  extreme  Capital 
Impairment  will  be  afforded  an 
opportunity  to  cure  such  impairment 
only  if  it  has  not  already  'ueen  afforded 
an  opportunity  to  cure  a  lesser  degree  of 
Capital  Impairment  under 
§  107.262(d)(3).  In  other  words,  SBA 
does  not  intend  to  permit  a  second  cure 
period  if  a  Licensee  has  failed  to  cure 
during  its  prior  opportunity. 

The  remaining  provisions  in  the 
remedies  sections  are  finalized  as 
proposed.  A  more  detailed  discussion  of 
the  violations  and  associated  remedies 
for  the  different  types  of  Leverage 
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securities  is  provided  in  paragraphs  c. 
and  d.  below. 

c.  Licensees  With  Outstanding 
Debentures;  Events  of  Default 

As  finalized.  §  107.261  will  apply  to 
all  Licensees  issuing  Debentures  after 
the  effective  date  of  this  rule.  As  with 
the  former  regulation  (§  107.203),  all 
such  Licensees  will  be  deemed  to  have 
consented  to  the  remedies  provision  in 
effect  on  the  date  of  issuance  of 
Debentures  as  if  such  remedies  were 
fully  set  forth  in  the  Debentures.  Such 
remedies  include,  but  are  not  limited  to. 
a  right  to  acceleration  or  redemption  of 
the  Debentures  and  the  estabiishmcnt  of 
a  receivership  with  SBA  or  its  designee 
as  receiver. 

As  with  the  proposed  rule,  §  107.261 
seti,  forth  three  (3)  categories  of  defaults 
or  viola'i.nns  that  could  result  in  the 
accelerntinn  of  a  Licensee's  outstanding 
Leverage  and  the  appointment  of  SBA  as 
receiv'jr  of  the  Licensee.  The  first  such 
category,  set  forth  m  §  107.261(1)), 
consists  of  three  (3)  e\ents  that 
aut.omaticaily  accelerate  ell  outstanding 
Leverage  without  notice  or  deriiand  to 
the  Licensee,  and  allow  SBA  to  i^ply 
for  receivership  of  the  Licensee  witricut 
Licensee's  objection. 

The  events  in  question  are  insolvency, 
a  voluntary  assignment  for  the  benptlt  of 
creditors,  and  the  fiiing  of  a  voluntriry 
or  invoi-jjitary  petition  for  relief  under 
the  Bankruptcy  Code.  A  Licensee  is 
insolvent  for  purposes  of  this  regulation 
and  §  107.262(b)  if  its  liabilities  exceed 
its  assets  or  if  it  is  unable  to  pay  its 
debts  as  they  come  due,  even  if  its  assets 
e.xceed  its  liabihties  at  the  time. 

Under  the  second  category-  of  defaults, 
upon  WTitten  notice,  SBA  may  demand 
immediate  repa>Tnent  or  redemption  of 
all  outstanding  Debentures,  or  take  any 
other  action  permitted  under  the  Act 
See  §  107.261(c).  As  finalized,  nine  (9) 
defaults  are  included  in  this  categorv, 
all  of  which  include  an  element  of 
either  willfuhiess  or  actual  fraud.  No 
opportunity  to  cure  the  default  will  be 
afforded  the  Licensee.  Moreover,  for  si.x 
(6)  of  the  defaults  in  this  category  the 
Licensee  already  will  have  consented  to 
SBA's  right  to  require  the  Licensee  to 
replace  officers,  directors,  or  general 
partners  with  persons  approved  by  SB.A., 
and  to  SBA's  appointment  as  receiver 
for  the  purpose  of  continuing  Licensees 
operations.  See  §  107.261(f).  It  should  be 
noted  that  the  written  notice 
contemplated  under  §  107.261(c)  is 
notification  by  SBA  that  the  Licensee  s 
Leverage  must  be  immediately  repaid  or 
redeemed,  not  a  notice  that  SBA  will 
make  such  a  demand  in  the  future. 

With  respect  to  the  third  category  of 
nine  (9)  violations  or  defaults.  SBA  will 


afford  the  Licensee  the  opportunity  to 
cure  its  violations.  See  §  107.261(d). 
"Failure  to  make  payment"  has  been 
moved  to  this  section  of  the  regulations, 
and  is  now  a  curable  default.  As 
discussed  above,  SBA  will  never  require 
that  a  default  be  cured  in  less  than 
fifteen  (15)  days.  If  the  Licensee  fails  to 
cure  to  SBA's  satisfaction,  SBA  may 
accelerate  and/or,  in  the  case  of  three  (3) 
of  the  violations,  pursue  the  other 
remedies  discussed  in  the  previous 
paragraph.  See  §  107.261(f). 

Section  107.261(e)  authorizes  SBA  to 
impose  a  limited  sanction  on  Licensees 
that  repeatedly  fail  to  comply  with  one 
or  more  "non-substantive"  provisions  of 
t.'ie  Act  or  the  regulations.  Such 
Licensees  will  be  denied  additional 
Lf  vmj;p.  and  also  may  be  required  to 
take  actions  necessary  to  co.Tie  into  full 
compliance.  If,  under  such 
circu.mstances,  a  Licensee  wr-re  to  fail  to 
take  the  steps  necessarv  to  act  omplish 
the  remedial  actions  required  by  SB.^, 
such  Licensee's  Debentures  could  be 
accelerated,  or  other  remedies, 
including  a  receivership,  could  be 
instituted.  See  §  107. 26'l (c)(7). 

SB.-\  is  repeating  here  the  guidance  it 
provided  in  the  proposed  rule  regarding 
tlie  distinction  between  "subsiantive" 
and  "non-substantive"  provisions  of  the 
Ac!  and  the  regulations  promulgated 
under  it.  SBA  considers  each  of  the 
provisions  of  the  Act  and  the 
r^gulaticns  to  have  an  important 
purpose.  Even  a  roouLstion  as  seemingly 
minor  as  the  one  that  requires  all 
License>-^s  to  maintain  a  listed  telephone 
number  and  regular  business  hours 
serves  a  significant  purpose:  Licensees 
should  be  accessible  to  their 
communities,  not  just  their  friends.  An 
unlisted  telephone  number  or  irregular 
business  hours,  in  the  absence  of  other 
violations,  should  not  be  equated  v/ith 
more  serious  violations,  however.  Thus 
su:h  violations  are  not  as  significant  or 
"substantive"  as  are  violations  due  to 
unacceptably  high  levels  of  capital 
impairment  or  financings  that  are 
tainted  by  confiicts  of  interest. 
Accordingly,  phone  listing  and  business 
hour  requirements  will  be  characterized 
as  "non-substantive",  as  will  other 
housekeeping-type  requirements.  All 
otlier  requirements  under  the  Act  and 
the  regulations,  specifically  including 
the  filing  of  required  financial  and 
disclosure  forms  with  SBA,  will  be 
considered  "substantive". 

d.  Licensees  With  Outstanding 
Participating  Securities  and/or  Preferred 
Securities:  Conditions  Affecting 
Licensee's  Good  Standing 

As  discussed  above,  SBA  is  extending 
the  reach  of  §  107.262  to  cover 


violations  under  Preferred  Securities  in 
addition  to  those  under  Participating 
Securities.  As  finalized.  §  107.262  will 
apply  to  any  Licensee  that  issues 
Participating  Securities  or.  af^er  the  date 
hereof.  Preferred  Securities.  It  will 
continue  to  apply  until  the  Licensee 
repays  or  redeems  its  Preferred 
Securities,  or  repays  or  redeems  its 
Participating  Securities  and  sells  or 
otherwise  liquidates  its  Earmarked 
Assets. 

Section  §  107.262  sets  forth  four  (4) 
categories  of  events  that  would  affect 
prejudicially  a  Licensee's  good  standing. 
The  remedies  available  to  SB.A  under 
this  section,  and  the  Licensee's  consent 
to  such  remedies,  are  required  to  be  set 
forth  in  the  articles  of  incorporation  or 
partnership  agreement  of  the  Licensee 
prior  to  its  issuance  of  Participating 
Securities  or,  after  the  effective  date  cf 
this  rule.  Preferred  Securities. 

The  first  category  of  events  set  forth 
in  §  107.262(b)  consists  of  six  (6)  events, 
the  occurrence  of  any  of  which  will 
permit  SBA  to  take  certain  action.  If  the 
offending  Licensee  is  a  corporation. 
SB.^  can.  upon  notice  to  the  Licensee, 
require  the  Lirensr-e  to  n  place,  with 
individuals  approved  by  SBA,  one  or 
more  of  its  officers  and/or  a  sufficient 
numler  of  its  directors  to  constitute  a 
majority  of  the  board.  If  the  offending 
Licensee  is  a  partnership,  SBA  can, 
upon  notice  to  the  Licensee,  require  the 
remove!  of  the  responsible  party  and/or 
reqiire  nplacement  of  the  general 
partner  by  a  new  general  partner 
sele.-t'-d  by  the  Licensee  tiut  approved 
bv  SB.A.  Alternatively,  or  in  addition  to 
the  r'-MLHiies  just  described.  SBA  can 
apply  for  the  institution  of  an  operating 
rcceiwrship.  with  SBA  or  its  designee 
as  recePver.  As  in  the  case  of  Debenture 
Lever-)f.e.  Licensees  with  Participating 
Securities  or  Preferred  Securities  will  be 
dec.':>"d  'o  ha\e  consented  to  such 
receiv-.rship. 

Fa:  ti.m  107.262(c)  lists  three  (3) 
ev  :ais  vvi;h  remedies  identical  to  those 
provided  under  §  107.262(b).  SBA 
wnJd  h.ne  the  right  to  avail  itself  of 
such  .-erriedies  only  if  the  Licensee 
filled  to  remove  the  person(s)  identified 
by  .SB.\  as  responsible  for  the  violation 
and  or  to  cure  the  violation  within  a 
time  period  of  not  less  than  fifteen  (15) 
days,  as  determined  by  SBA.  One  of  the 
three  (3)  events  in  this  category  is  the 
willful  or  repeated  noncompliance  by 
the  Licensee  with  the  substantive 
provisions  of  the  Act  or  regulations. 
Repeated  noncompliance  should  be 
understood  to  mean  an  additional 
violation  of  a  statutory  or  regulatory 
provision  after  the  Licensee  has  been 
notified  of  the  initial  violation.  If  a 
Licensee  willfully  distributes  amounts 
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in  excess  of  Distributions  permitted  by 
SBA,  such  action  will  constitute  willful 
noncompliance  under  §  107.262(c).  not 
merely  an  "improper  distribution" 
•mder  §  107.262(d). 

Section  107.262(d)  lists  eleven  (11) 
events,  the  occurrence  of  any  of  which 
will  allow  SBA,  on  written  notice  to  the 
Licensee,  to  take  certain  action  aimed  at 
controlling  the  flow  of  money  in  and  out 
of  the  Licensee  until  such  time  as  the 
Licensee  were  to  cure  the  event(s)  to 
SBA's  satisfaction.  SBA  may  prohibit 
Distributions  to  parties  other  than  SBA, 
its  agent  or  Trustee.  SBA  also  may 
prohibit  the  Licensee  from  investing  in 
any  Small  Concern  which  it  is  not 
currently  financing  unless  it  were 
legally  bound  to  make  such  investment. 
SBA  may.require  that  any  unfunded 
commitments  to  invest  in  the  Licensee 
be  funded  as  soon  as  possible.  If  the 
Licensee  fails  to  comply  with  the 
restrictions  imposed  by  SBA  (as 
described  above),  SBA  can  apply  for  the 
institution  of  an  operating  receivership 
with  SBA  or  its  designee  as  receiver, 
again  without  any  objection  from  the 
Licensee.  As  mentioned  above  under  the 
discussion  of  Management  Expenses, 
Licensees  placed  under  restricted 
operations  will  be  required  to  re-obtain 
SBA's  approval  of  their  Management 
Expenses  or.  in  the  case  of  Preferred 
Securities  issuers,  their  management 
compensation. 

Section  107.262(e),  regarding  repeated 
non-substantive  violations,  corresponds 
to  §  107.261(e).  previously  discussed.  If 
a  Licensee  fails  to  take  the  steps 
necessary  to  accomplish  the  remedial 
actions  required  by  SBA  under 
§  107.262(e).  SBA  may  take  the  actions 
described  in  the  preceding  paragraph  to 
control  the  flow  of  money  in  and  out  of 
the  Licensee. 


e.  Non-Waiver 

No  comments  were  received  on 
proposed  §  107.263,  which  is  a 
recodification  and  amplification  of  the 
non-waiver  provision  formerly  found  in 
§  107.203(b)(5).  It  has  been  and  will 
continue  to  be  SBA's  policy  to  attempt 
to  resolve  all  problems  with  a  Licensee 
before  taking  formal  remedial  action. 
Section  107.263  clarifies  that  if  SBA 
does  not  resort  to  the  full  measure  of  the 
remedies  available  under  §§  107.261 
and  107.262.  or  does  so  only  after  a 
delay,  SBA  will  not  be  deemed  to  have 
waived  its  right  to  pursue  such  remedies 
in  connection  with  either  the  original 
default  or  any  subsequent  default. 


Compliance  With  Executive  Orders 
12866, 12612  and  12778  and  the 
Regulatory  Flexibility  and  Paperwork 
Redaction  Acts 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  will  be  a  significant 
regulatory  action  for  purposes  of  E.O. 
12866  because  it  will  have  an  annual 
effect  on  the  economy  of  more  than 
$100  million.  For  purposes  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  it  also  will  have  a  significant 
economic  impact  on  a  substantial 
nun^er  of  small  entities. 

This  final  rule  is  being  adopted 
pursuant  to  a  statutor>'  mandate  (Section 
415  of  Pub.  L.  102-366)  which  requires 
SBA  to  promulgate  regulations 
implementing  The  Small  Business 
Equity  Enhancement  Act  of  1992. 

Prominent  among  the  statutory 
provisions  implemented  by  this  final 
rule  is  the  creation  of  a  new  class  of 
SBA-guaranteed  securities  (Participating 
Securities),  as  further  described  in  this 
rule.  The  potential  benefits  of  this  final 
rule,  and  in  particular  the  Participating 
Securities  provisions,  include  attracting 
new  capital  into  the  SBIC  Program  from 
a  variety  of  sources.  This  new  capital, 
together  with  SBA  Leverage,  will 
substantially  e.xceed  $100  million  per 
year  and  ultimately  will  be  invested  by 
SBlCs  in  eligible  small  business 
concerns. 

Financing  small  concerns  is 
consistent  with  the  Administration's 
goal  to  encourage  the  formation  of  new 
businesses  and  the  growth  of  existing 
businesses.  While  it  is  not  possible  to 
quantify  the  anticipated  benefits  of  this 
regulatory  action,  it  is  expected  that  the 
availability  of  new  capital  to  small 
businesses  will  result  in  a  substantial 
number  of  new  jobs  and  associated 
increases  in  payroll,  corporate  and 
capital  gains  tax  revenues. 

The  potential  costs  of  this  regulation 
cannot  be  quantified  or  estimated.  A 
portion  of  the  cost  to  the  government  of 
administering  the  Participating 
Securities  program  is  expected  to  be 
offset  by  the  two  percent  (2%)  user  fee 
imposed  on  Licensees  issuing  such 
securities.  Potential  costs  of  this 
regulation  to  Licensees  can  not  be 
quactified;  however,  no  Licensee  is  ever 
require  to  issue  Participating  Securities 
or  any  other  form  of  Leverage. 

There  are  no  reasonably  feasible 
alternatives  to  this  final  rule  that  would 
accomplish  the  intent  and  direction  of 
Title  rV  of  Public  Law  102-366. 

Executive  Order  12612 

SBA  certifies  that  this  final  rule  will 
have  no  Federalism  implications 


warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Executive  Order  12778 

SBA  certifies  that  this  final  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  E.O.  12778. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  ch.  35.  SBA 
certifies  that  this  final  rule  will  impose 
no  additional  reporting  or 
recordkeeping  requirements. 

[Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business.  Reporting  and 
record-keeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  title  13.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  Title  III  of  the  Small  Business 
Investment  Act,  15  U.S.C.  681  etseq.;  15 
U.S.C.  687(c);  15  U.S.C.  683;  15  U.S.C  687d; 
15  U.S.C.  687g;  15  U.S.C.  687b;  15  U.S.C. 
687m.  as  amended  by  Pub.  L.  102-366. 

2.  Section  107.1  is  amended  by 
adding  at  the  end  the  following  two 
sentences,  to  read  as  follows: 

§  1 07.1    Scope  of  Part  1 07. 

*   *   *  Provisions  of  this  part  which 
are  not  mandated  by  the  Act  shall  not 
supersede  existing  State  law.  A  party 
claiming  that  a  conflict  exists  shall 
submit  an  opinion  of  independent 
counsel,  citing  authorities,  for  SBA's 
resolution  of  the  issues  involved. 

3.  Section  107.3  is  amended  by 
revising  the  definitions  for  "Leverage" 
and  "SBA"  and  by  adding  additional 
definitions,  in  alphabetical  order,  to 
read  as  follows: 

§  107.3    Definition  of  terms.2 

Accumulated  Prioritized  Payments 
means  Prioritized  Payments  which  are 
not  payable  as  of  any  given  date  because 
the  Licensee  has  insufficient  cumulative 
Earmarked  Profits.  It  is  the  aggregate  of 
cumulative  Prioritized  Payments  less 
Earned  Prioritized  Payments. 


2  Terms  defined  in  this  section  are  capitalized 
hereafter. 
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Affiliate  or  Affiliates  has  the  meaning 
set  forth  in  §121.401. 

»        »        »        •        » 

Central  Registration  Agent  or  CRA 
means  one  or  more  agents  appointed  by 
SBA  for  the  purpose  of  issuing  TCs  and 
performing  the  functions  enumerated  in 
§  107.250Cb)  and  performing  similar 
functions  for  Debentures  and 
Participating  Securities  funded  outside 
the  pooling  process. 
***** 

Combined  Capital  means  the  sum  of 
Regulator^'  Capital  and  outstanding 
Leverage. 

•  *        *        •        * 

Debentures  means  debt  obligations 
issued  by  Licensees  pursuant  to  section 
303(a)  of  the  Act  and  held  or  guaranteed 
by  SBA. 

•  •         •         •         • 

Distributable  Earmarked  Profits  shall 
have  the  meaning  set  forth  in 
§  107.243(c)(2)  and  shall  be  the  source 
for  allocation  of  Prioritized  Pa>-ments 
pursuant  to  Seel  ion  303(g)(2)  of  the  Act. 

Distribution  means  any  transfer  of 
cash  or  non-cash  assets  to  SBA,  its  agent 
or  Trustee,  or  to  partners  in  an 
Unincorporated  Licensee,  or  to 
shareholders  in  a  Corporate  Licensee. 
Distributions  shall  include  interest  on 
Debentures,  returns  on  Preferred 
Securities.  Prioritized  Payments  and 
adjustments  thereto  pursuant  to 
§  107.243(d),  Profit  Participation, 
returns  on  capital  to  private  investors, 
repayment  of  Leverage  and  returns  of 
Private  Capital.  Capitalization  of 
Retained  Earnings  Available  for 
Distribution  shall  constitute  a 
Distribution. 

Earmarked  Assets  shall  have  the 
meaning  set  forth  in  §  107.242(b)  (See 
also  §107.247). 

Earmarked  Profits  (Losses)  mean  the 
aggregate  amount  of  Earmarked  Net 
Investment  Income  (Loss)  and 
Earmarked  Realized  Gain  (Loss)  on 
Securities  which  becomes  the  basis  for 
Prioritized  Payments  and  Profit 
Participation  (See  §  107.242). 

Earned  Prioritized  Payments  means 
Prioritized  Payments  which  have  been 
distributed,  or  are  distributable  or 
deferred  in  accordance  with 
§  107.243(c). 

Equity  Capital  Investments  means 
investments  in  a  Small  Concern  in  the 
form  of  common  or  preferred  stock, 
limited  partnership  interests,  options, 
warrants,  or  similar  equity  instruments, 
including  subordinated  debt  with  equity 
features  if  such  debt  provides  only  for 
interest  payments  contingent  upon  and 
limited  to  the  extent  of  earnings.  Equity 
Capital  Investments  shall  not  require 
amortization.  Equity  Capital 


Investments  may  be  guaranteed; 
however,  neither  Equity  Capital 
Investments  nor  such  guarantee  shall  be 
collateralized  or  otherwise  secured. 

***** 

Guaranty  Agreement  means  the 
contract  entered  into  by  SBA  which  is 
a  guarantee  of  the  full  faith  and  credit 
of  the  United  States  Government  as  to 
timely  payment  of  principal  and  interest 
on  Debentures  or  the  redemption  price 
of  and  Prioritized  Pav-ments  on 
Participating  Securities  and  SBA's  rights 
in  connection  with  such  guarantee. 

Includible  Non-Cash  Gains  means 
those  non-cash  gains  (as  reported  on 
SBA  Form  468)  that  are  realized  in  the 
form  of  Publicly  Traded  and  Marketable 
Securities  or  investment  grade  debt 
instruments.  For  purposes  of  this 
definition,  investment  grade  debt 
instruments  means  those  instruments 
that  are  rated  "BBB"  or  "Baa",  or  better, 
by  Standard  &  Poor's  Corporation  or 
Moody's  Investors  Service,  respectively. 
Non-rated  debt  m.ay  be  considered  to  be 
investment  grade  if  Licensee  obtains  a 
WTitten  opinion  from  an  investment 
banking  firm  acceptable  to  SBA  stating 
that  the  non-rated  debt  instrument  is 
equivalent  in  risk  to  the  issuer's 
investment  grade  debt. 
***** 

Leverage  means  the  aggregate 
outstanding  amount  of  the  Original 
Issue  Price  of  a  Licensee's  Debentures, 
Participating  Securities,  and  Preferred 
Securities. 
***** 

Loans  and  Investments  means 
Portfolio  Securities,  Assets  Acquired  in 
Liquidation  of  Portfolio  Securities, 
Operating  Concerns  Acquired,  and 
Notes  and  Other  Securities  Received,  as 
set  forth  in  the  Statement  of  Financial 
Position  (SBA  Form  468). 

Management  Expenses  means,  for 
Licensees  which  have  Participating 
Securities  or  have  Earmarked  Assets  in 
their  portfolios,  those  expenses  that 
include  salaries,  office  expenses,  travel, 
business  development,  office  and 
equipment  rental,  bookkeeping  and  the 
development,  investigation  and 
monitoring  of  investments,  but  shall  not 
include  the  cost  of  services  provided  by 
specialized  outside  consultants,  outside 
lawryers  and  independent  pubfic 
accountants,  if  they  perform  services  not 
generally  expected  of  a  venture  capital 
company,  nor  shall  such  term  include 
the  cost  of  services  provided  by  any 
Associate  of  the  Licensee  which  are  not 
part  of  the  normal  process  of  making 
and  monitoring  venture  capital 
financings.  See  also  §  107.903. 


Original  Issue  Price  means  the  price 
paid  by  the  purchaser  for  securities  at 
the  time  of  issuance. 

Participating  Securities  means 
preferred  stock,  preferred  limited 
partnership  interests,  or  similar 
instruments,  including  debentures 
having  interest  payable  only  to  the 
extent  of  earnings,  all  of  which  are 
subject  to  the  terms  set  forth  in 
§§  107.240  through  107.247  and  section 
303(g)  of  the  Act. 

*  •        »        *        • 

Pool  means  an  aggregation  of  SBA 
guaranteed  Debentures  or  SBA 
guaranteed  Participating  Securities 
approved  by  SBA. 

*  •        •        *        • 

Preferred  Securities  means  nonvoting 
preferred  stock  issued  to  SBA  by  a  for- 
profit  section  301(d)  Corporate  Licensee, 
or  securities  having  similar 
characteristics  issued  by  a  section 
301(d)  Licensee  organized  as  a  nonprofit 
corporation,  or  nonvoting  preferred 
limited  partnership  interests  issued  by  a 
section  301(d)  Unincorporated  Licensee. 
(See  also  §107.230) 

Prioritized  Payments  means  amounts 
which  are  preferred  and  cumulative  and 
are  distributable  to  the  holder  of 
Participating  Securities  provided  the 
issuing  Licensee  has  sufficient 
cumulative  Earmarked  Profits,  and  may 
be  represented  by  dividends  on 
preferred  stock  or  interest  on  qualifying 
Debentures  issued  by  a  corporate 
Licensee,  or  priority  returns  on 
preferred  limited  partnership  interests 
issued  by  limited  partnership  Licensees. 
For  a  given  fiscal  period.  Prioritized 
Payments  shall  be  the  amount  resulting 
from  multiplying  the  Redemption  Price 
of  Participating  Securities  by  the  Trust 
Certificate  Rate,  weighted  to  reflect  the 
number  of  days  such  securities  were 
outstanding. 

*  »         •         *         » 

Profit  Participation  means  a  specified 
percentage  of  a  Licensee's  Earmarked 
Profits  which  is  computed  in 
accordance  with  §  107.244  and  to  which 
SBA  is  entitled,  by  agreement,  in 
consideration  for  its  guarantee  of  such 
Licensee's  Participating  Securities. 

Publicly  Traded  and  Marketable 
means  securities  that  are  salable  without 
restriction  or  that  are  salable  within  12 
months  pursuant  to  Rule  144  of  the 
Securities  Act  of  1933,  as  amended,  by 
the  holder  thereof  (or  in  the  case  of  an 
In-kind  Distribution  by  the  distributee 
thereof),  and  are  of  a  class  which  (a)  is 
traded  on  a  regulated  stock  exchange,  or 
(b)  is  listed  in  the  Automated  Quotation 
System  of  the  National  Association  of 
Securities  Dealers  (NASDAQ),  or  (._)  has. 
at  a  minimum,  at  least  two  market 
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makers  as  defined  in  the  relevant 
sections  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  and  in  all  cases 
the  quantity  of  which  can  be  sold  over 
a  reasonable  period  of  time  without 
having  an  adverse  impact  upon  the 
price  of  the  stock. 

Qualified  Investments  shall  have  the 
meaning  set  forth  in  §  107.230(c)(4)(iv). 
***** 

Realized  Gain  (Loss)  on  Securities 
means  tlie  amount  by  which  proceeds 
from  the  disposition  of  Loans  and 
Investments  are  greater  than  (less  than) 
the  cost  or  other  basis  permitted  by 
SB  A.  Disposition  of  Loans  and 
Investments  shall  include  sale, 
exchange,  write-off,  recoveries  from 
prior  disposition,  or  any  other  such 
transaction  resulting  in  recognition  of  a 
gain  or  loss. 

Redemption  Price  means  the  amount 
required  to  be  paid  by  the  issuer,  or 
successor  to  the  issuer,  of  Preferred  or 
Participating  Secvirities  to  repurchase 
such  securities  from  the  holder.  The 
Redemption  Price  shall  be  the  Original 
Issue  Price  less  any  prepayments  or 
prior  redemptions. 

Retained  Earnings  Available  for 
Distribution  means  Undistributed  Net 
Realized  Earnings  less  any  Unrealized 
Depreciation  on  Loans  and  Inve.'.tments 
(as  reported  on  SBA  Form  468),  and 
represents  the  amount  that  may  be 
distributed  to  investors  (including  SBA) 
or  transferred  to  Private  Capital. 

SBA  means  the  Small  Business 
Administration,  409  Third  Street,  SW.. 
Washington.  DC  20416. 
***** 

Tmst  means  the  legal  entity  created 
for  the  purpose  of  holding  guaranteed 
Debentures  or  Participating  Securities 
and  the  guaranty  agreement  related 
thereto,  receiving,  holding  and  making 
any  related  payments,  and  accounting 
for  such  pajTnents. 

Trust  Certificate  Rate  means  a  fixed 
rate  determined  at  the  lime  Participating 
Securities  are  issued  by  the  Secretary  of 
the  Treasury  taking  into  consideration 
the  current  average  market  yield  on 
outstanding  marketable  obligations  of 
the  United  States  with  maturities 
comparable  to  the  maturities  of  the 
Trust  Certificates  being  guaranteed  by 
SBA,  adjusted  to  the  nearest  one-eighth 
of  one  percent. 

Trust  Certificates  (TCs)  means 
certificates  issued  by  SBA,  its  agent  or 
Trustee  and  representing  ownership  of 
all  or  a  fractional  part  of  a  Trust  or  Pool 
of  Debentures  or  Participating 
Securities. 

Trustee  means  the  trustees  or  trustees 
of  a  Trust. 

Undistributed  Net  Realized  Earnings 
i:!eans  Undistributed  Realized  Earnings 


less  Non-cash  Gains/Income  as  reported 
on  SBA  Form  468. 

Undistributed  Realized  Earnings 
means  the  cumulative  sum  of  Not 
Investment  Income  plus  Realized  Gain 
(Loss)  on  Sale  of  Securities,  less  the 
cumulative  sum  of  Distributions  of 
Earned  Prioritized  Payments  and  Other 
Distributions  made  from  Retained 
Earnings  Available  for  Di.'rtribu'ion. 
***** 

Unrealized  Appreciation  moans  the 
amount  by  which  a  Licensee's  valuation 
of  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partner(s)  in  accordance  with 
Licensee's  valuation  policies,  exceeds 
the  costljasis  thereof. 

Unrealized  Depreciation  means  the 
amount  by  which  a  Licensee's  valuation 
of  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partner(s)  in  accordance  with 
Licensee's  valuation  policies,  is  below 
the  cost  basis  thereof. 

Unrealized  Gain  (Loss)  on  Securities 
Held  means  the  amount  by  which  a 
Licensee's  aggregate  valuation  of  its 
Loans  and  Investments  is  above  (below) 
their  aggregate  cost  basis,  and  is  equal 
to  the  sum  of  the  Unrealized 
Appreciation  and  Unrealized 
Depreciation  on  all  Loans  and 
Investments,  net  of  estimated  future 
income  tax  expense  or  estimated 
realizable  future  income  tax  benefit,  as 
appropriate. 

Venture  Capital  Financing  shall  have 
the  meaning  set  forth  in  §  107.230(c)(3). 

4.  Part  107,  title  13,  of  the  Code  of 
Federal  Regulations  is  amended  by 
removing  the  undesignated  center 
heading  "Borrowing  by  Licensee"  and 
§§  107.201  through  §  107.205  and  by 
adding  after  §  107.105  the  undesignated 
center  heading  "Leverage"  and 
§§  107.210  through  107.263  to  read  as 
follows: 

Leverage 

§  107.210    Leverage — General. 

(a)  General.  (1)  SBA  may  purchase  or 
guarantee  three  types  of  Licensee 
securities: 

(i)  Debentures, 

(ii)  Preferred  Securities,  and 

(iii)  Participating  Securities. 

(2)  All  Licensees  issuing  Preferred 
Securities  after  August  16, 1982,  or 
Debentures  or  Participating  Securities 
shall  be  deemed  to  have  agreed  to  the 
terms  and  conditions  set  forth  in 
§§  107.260  through  107.263  as  in  effect 
at  the  time  of  such  issuance  and  as  if 
fully  set  ioTth  in  such  Preferred 
Securities,  Debenture  or  Participating 
Securities. 

(b)  Application  procedures.  All 
Leverage  applications  shall  bo  filed  with 


SBA's  Investment  Division  located  at 
409  Third  Street  SW.,  Washington.  DC 
20416. 

(1)  A  section  301(c)  Licensee  may 
apply  for  Debentures  pursuant  to 
section  303(b)  of  the  Act  on  SBA  Form 
1022.  and  for  Participating  Securities 
pursuant  to  section  303(g)  of  the  Act  on 
SBA  Form  1022B,  in  accordance  with 
accompanying  instructions. 

(2)  A  section  301(d)  Licensee  may 
apply  for  Debentures  pursuant  to 
section  303rb)  of  the  Act  on  SBA  Form 
1022,  for  Preferred  Securities  pursuant 
to  section  303(c)  of  the  Act  on  SBA 
Form  1022A,  and  for  Participating 
Securities  pursuant  to  section  303(g)  of 
tlie  Act  on  SBA  Form  1022B,  in 
accordance  with  accompanying 
instructions. 

(c)  Basic  requirements.  Leverage 
applicants  shall  demonstrate  to  SBA's 
satisfaction  that  they  meet  the  following 
requirements: 

(1)  EligibiUty  for  the  amount  of 
Leverage  requested  in  accordance  with 
§  107.220  for  section  301(c)  Licensees 
and  §  107.230  for  section  301(d) 
Licensees. 

(2)  A  need  for  I^everage  as  evidenced 
by  Licensee's  investment  activity  and  its 
lack  of  sufficient  funds  available  for 
investment;  Pro\ided,  however,  that  a 
Leverage  applicant  that  has  invested  at 
least  fifty  percent  (50%)  of  its  aggregate 
Leverageable  Capital  and  outstanding 
Leverage  shall  be  presumed  to  lack 
sufficient  funds  available  for 
investment. 

(3)  Adequacy  of  Private  Capital  and 
an  ability  to  meet  its  obligations. 

(4)  Applicants  for  Participating 
Securities  shall  meet  the  requirements 
of  §  107.241  in  addition  to  all  other 
Leverage  requirements. 

(5)  Compliance  with  the  regulations 
as  set  forth  in  this  part. 

(d)  Fees  and  charges.  (1)  Licensees 
offering  Debentures  or  Participating 
Securities  for  sale  to,  or  for  guarantee 
by,  SB.^  are  required  to  pay  a  one-time 
fee  equal  to  two  percent  (2%)  of  the  face 
amount  of  the  Participating  Securities  or 
of  the  Debentures. 

(2)  The  fee  on  Debentures  or 
Participating  Securities  which  are 
issued  for  the  purpose  of  refunding 
maturing  obligations  shall  be  paid 
before  such  Debentures  or  Participating 
Securities  are  purchased  or  guaranteed. 
If  the  Licensee's  Debentiues  or 
Participating  Securities  evidence  a  new 
indebtedness,  as  distinguished  from  the 
refinancing  of  a  pre-existing 
indebtedness,  the  foe  shall  be  deducted 
from  the  proceeds  remitted  to  the 
Licensee. 

(3)  No  portion  of  the  fee  shall  be 
rcfimdable  upon  prepayment  of  any 
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Debenture  or  early  redemption  of  any 
Participating  Security  by  the  Licensee. 

(4)  SBA  may  establish'  a  fee  structure 
for  the  performance  of  services  by  the 
CRA;  however,  SBA  shall  not  collect 
any  fee  for  the  guarantee  of  TCs. 

(e)  Employment  of  SBA  officials. 
Without  the  prior  written  consent  of 
SBA,  for  a  period  of  two  years  after  the 
date  of  the  most  recent  Leverage  issued 
by  Licensee  (or  the  receipt  of  anv  SBA 
Assistance  as  defined  in  part  105  of  this 
chapter),  Licensee  shall  not  employ,  or 
tender  any  offer  of  employment  to,  or 
retain  for  professional  services,  any 
person  who  on  or  within  one  year  prior 
to  such  date; 

(1)  Served  as  an  officer,  attornev. 
agent,  or  employee  of  SBA;  and 

(2)  As  such,  occupied  a  position  or 
engaged  in  activities  which  SB.^  shall 
have  determined  invoked  discretion 
with  respect  to  the  granting  of 
Assistance  under  the  Act. 

(fj  SBA  guarantee.  (1)  SBA  may  in  its 
discretion  agree  to  guarantee  a 
Licensee's  Debentures  or  Participating 
Securities  unconditionally,  irrespective 
of  the  validity,  regularity  or 
enforceability  of  such  Debenturrs  or 
Participating  Securities  or  any  other 
circumstances  which  might  constitute  a 
legal  or  equitable  discharge  or  defense 
of  a  guarantor  and,  pursuant  to  its 
guarantee,  make  timely  payments  of 
principal  and  interest  on  such 
Debentures  or  the  Redemption  Price  of 
and  Prioritized  Payments  on  such 
Participating  Securities,  irrespective  of 
any  default  by  the  issuing  Licensee  or 
acceleration  of  the  maturity  of  such 
Debentures  by  SBA,  or  the  inability  of 
the  Licensee  to  pay  the  Redemption 
Price  of  or  to  make  the  Prioritized 
Payments  on  such  Participating 
Securities,  or  any  early  redemption  of 
the  Participating  Securities  by  SBA 
pursuant  to  §107.245. 

(2)  SBA  in  its  discretion  may  arrange 
for  public  or  private  financing  under  its 
guarantee  authority.  Such  financing 
arranged  by  SBA  may  be  accomplished 
by  the  sale  of  individual  Debentures  or 
Participating  Securities,  aggregations  of 
Debentures  or  Participating  Securities, 
or  Pools  or  Trusts  of  Debenturt^s  or 
Participating  Securities  issued  or  sold 
pursuant  to  §  107.250.  Persons 
interested  in  providing  funds  to 
Licensees  witJi  SBA's  guarantee  shall 
notify  SBA  by  letter,  certifv'ing  any 
direct  or  indirect  beneficial  interest,  or 
actual  or  potential  voting  rights,  in  any 
Licensee,  or  in  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with,  any 
Licensee.  These  reporting  requirements 
are  approved  under  OMB  No  3245- 
0081. 


(3)  No  SBA  guarantee  shall  be 
extended  to  anv  entity: 

(i)  Having  a  direct  or  indirect 
beneficial  interest  of  ten  or  more  percent 
in  the  Regulatory  Capital  of  the  Licensee 
whose  securities  are  to  be  guaranteed,  or 
in  any  Person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
Commion  Control  with,  such  Licensee; 
or 

(ii)  Having  such  interest  in  another 
Licensee  which  has  received  or  is  about 
to  receive,  pursuant  to  any 
understanding,  arrangement,  cross- 
dealing,  reciprocal  or  circular 
arrangement,  any  direct  or  indirect 
financing  (or  commitment  for  financing) 
from  another  lender  with  SBA's 
guarantee. 

(iii)  SBA  may  void  any  guarantee 
obtained  in  violation  of  this  paragraph 
(f)(3).  but  the  foregoing  shall  not  apply 
to  lenders  whose  borrowers  are  selected 
or  approved  by  SBA  or  its  agents. 

(4j  In  the  event  SBA  pays  a  claim 
under  its  guarantee,  it  shall  be 
subrogated  fully  to  the  rights  satisfied 
by  such  payment;  and  no  state  law,  and 
no  Federal  law,  shall  preclude  or  hmit 
SBA's  exercise  of  its  ownership  rights 
acquired  by  subrogation  upon  payment 
under  its  guarantee. 

(5)  With  respect  to  Debentures 
guaranteed  after  July  1,  1991,  SBA's 
claim  against  any  Licensee  shall  be 
subordinated,  as  of  the  effective  date  of 
SBA's  guarantee,  in  the  event  of  the 
insolvency  of  such  Licensee,  only  in 
favor  of  existing  and  future 
indebtedness  outstanding  to  lenders,  not 
including  Associates  of  a  Licensee,  and 
only  to  the  extent  that  tlie  aggregate 
amount  of  such  indebtedness  does  not 
exceed  the  lesser  of  two  hundred 
percent  (200%)  of  such  Licensee's 
Regulatory  Capital,  or  SlO  million; 
Provided,  however. 

(i)  That  in  its  sole  discretion  SBA  may 
agree  in  advance  and  in  writing  to  a 
subordination  in  favor  of  an  Associate 
or  in  favor  of  one  or  more  loans  from 
Lending  Institutions  or  other  lenders 
that  would  cause  the  aggregate  amount 
of  outstanding  senior  debt  to  exceed  the 
foregoing  limitation; 

(ii)  That  nothing  contained  in  these 
regulations  shall  limit  the  authority  of 
SBA  to  refuse  to  subordinate  its  claims 
against  any  Licensee  if  SBA  determines 
at  the  time  of  issuing  its  guarantee,  that 
the  exercise  of  reasonable  investment 
prudence  and  the  financial  soundness  of 
the  Licensee  warrant  such  a  refusal;  and 

(iii)  That  nothing  contained  in  these 
regulations  shall  affect  the  seniority  of 
any  indebtedness  created  prior  to  July 
1 1 ,  1991 ,  over  the  claims  of  SBA 
derived  from  any  debenture(s)  and/or 
guarantee(s)  outstanding  as  of  that  date. 


(6)  After  April  8,  1994,  no  Licensee 
with  outstanding  Leverage  may  incur 
secured  debt  or  refinance  existing 
indebtedness  with  secured  debt  without 
the  prior  written  approval  of  SBA.  If  a 
Licensee  is  in  regulatory  compliance 
and  has  Leverage  not  in  excess  of  one 
hundred  fifty  percent  (150%)  of  its 
Leverageable  Capital,  and  the  request  is 
for  approval  of  a  secured  line  of  credit 
which  would  not  cause  its  aggregate 
indebtedness  (other  than  Leverage)  to 
exceed  fifty  percent  (50%)  of  its 
Leverageable  Capital,  then  the  Licensee 
may  consider  its  request  approved 
unless  notified  otherwise  by  SBA  within 
thirty  (30)  days  of  SBA's  receipt  of  such 
request.  This  paragraph  (f)(6)  applies  to 
secured  debt,  secured  guarantees  and 
other  contingent  obligations  voluntarily 
assumed,  and  the  establishment  of 
secured  lines  of  credit.  Unless  otherwise 
agreed  to  by  SBA  in  WTiting,  Licensees 
with  existing  secured  lines  of  credit 
shall  have  such  lines  approved  before 
increasing  the  amounts  outstanding 
thereunder.  SBA's  approval  under  this 
paragraph  may  be  conditioned  upon 
such  restrictions  and  limitations  as  it 
may  determine. 

(g)  SBA  sale  of  Leverage  securities. 
Upon  such  conditions  and  for  such 
consideration  as  it  deems  reasonable. 
SBA  may  sell,  assign,  transfer,  or 
otherwise  dispose  of  any  Preferred 
Security.  Debenture,  Participating 
Security,  or  other  security  held  by  or  o.-; 
behalf  of  SBA  in  connection  with 
Leverage.  Upon  notice  by  SB.\.  Licensee 
will  make  all  payments  of  principal, 
dividends,  interest,  Prioritized 
Payments,  and  redemptions  as  shall  t>e 
directed  by  SBA.  Licensee  shall  be 
liable  for  all  damage  or  loss  which  SB.^ 
may  sustain  by  reason  of  such  disposal, 
up  to  the  amount  of  Licensee's  liability 
under  such  security,  plus  court  costs 
and  reasonable  attorney's  fees  incurred 
by  SBA. 

(h)  Maintenance  of  unimpaired 
capital.  Each  Licensee  with  Leverage 
shall  maintain  its  Regulatory  Capital  in 
sufficient  a.mounts  to  avoid  a  condition 
of  Capitol  Impairment.  A  condition  of 
Capital  Impairment  shall  be  a  condition 
affecting  Licensee's  good  standing 
pursuant  to  §§  107.261(d)  and 
107.262(d). 

(1)  Definition  of  Capital  Impairment 
A  condition  of  Capital  Impairment  shall 
exist  when  a  Licensee's  Capital 
Impairment  Percentage  exceeds  the 
maximum  permissible  level  set  forth  in 
paragraph  (h)(5)  of  this  section. 

(2)  Preliminary  Impairment  Test.  If 
Unrealized  Gain  (Loss)  on  Securities 
Held  is  zero  or  greater,  and  the  sum  of 
L'ndistributed  Net  Realized  Earnings 
plus  Includible  Non-Cash  Gains  is  also 
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zfiru  or  greater,  no  Capital  Impairment 
exists  and  no  further  procedures  shall 
be  performed  pursuant  to  this  paragraph 
(h).  Otherwise,  a  Licensee  shall  compute 
its  "Adjusted  Unrealized  Gain  (Loss)  on 
Securities  Held"  in  accordance  with 
paragraph  (3)  below. 

(3)  Adjusted  Unrealized  Gain  (Loss) 
on  Securities  Held,  (i)  When  a  Licensee 
has  Unrealized  Depreciation  m  excess  of 
Unrealized  Appreciation  on  securitiss 
held,  the  Licensee's  Adjusted 
Unrealized  Gain  (Lossl  on  Securities 
Held  shall  be  equal  to  its  I'nrealized 
Gain  (Loss)  on  Securities  Held. 

(ii)  When  a  Licensee  has  Unrealized 
Appreciation  in  excess  of  Unrealized 
Depreciation  on  securities  held,  the 
Licensee's  Adjusted  Unrealized  Gain 
(Loss)  on  Securities  Held  shall  be  the 
sum.  net  of  estimated  future  income  tax 
expense,  of  eighty  percent  (80%)  of  the 
portion  of  such  excess  which  consists  of 
Unrealized  Appreciation  on  Pubiicly 
Traded  and  Marketable  securities  and 
fifty  percent  (50%)  of  the  ponion  of 
such  excess  which  consists  of 
Unrealized  Appreciation  on  securities 
which  meet  the  following  criteria; 

(A)  The  Small  Concern  whicb  issued 
the  security  received  a  significant 
subsequent  equity  financing  by  an 
investor  whose  objectives  were  not 
primarily  strategic  and  at  a  price  that,  in 
SBA's  judgment,  would  conclusively 
support  the  Unrealized  Appreciation; 

(B)  Such  financing  represents  a 
substantial  investment  in  the  form  of  an 
arm's  length  transaction  by  a 
sophisticated  new  investor  in  the 
issuer's  securities;  and 

(C)  Such  financing  occurred  within 
twenty-four  (24)  months  of  the  date  of 
the  calculation  of  the  hnpairment 
Percentage  or.  if  the  financing  did  not 
occur  within  such  twenty-fcur  (24) 
month  period,  the  Small  Concern's  pre- 
tax cash  fiow  from  operations  for  the 
most  recent  fiscal  year  was  at  least  fen 
percent  (10%)  of  the  Small  Concern's 
average  contributed  capital  for  such 
fiscal  year. 

(4)  Computing  the  Capital  Impairment 
Percentage.  Licensee  shall  add  Adjusted 
Unrealized  Gain  (Loss)  on  Securities 
Held  to  the  sum  of  Undistributed  Net 
Realized  Earnings  plus  Iircludible  Non- 
Cash  Gains.  If  the  result  is  zero  or 
greater,  no  Capital  Impairment  exits  and 
no  further  computations  shall  be 
perfonned  pursuant  to  this  paragraph 
(h).  If  the  result  is  less  than  zero. 
Licensee  shall  drop  the  negative  sign. 
divide  by  Regulatory  Capital  (excluding 
Treasury  Stock),  and  multiply  by  one 
hundred  (100).  The  result  shall  be 
Licensee's  Capital  Impairment 
Percentage. 


(5)  Determination  of  maximum 
pennissible  Capital  Impairment 
Percentage,  (i)  A  section  301(c)  Licensee 
shall  determine  its  maximum 
permissible  Capital  Impairment 
Percentage  at  the  intersection  of  its 
Leverage  Percentage  and  its  Fquity 
Investment  Percentage  in  the  table  in  . 
paragraph  (hK6)  of  this  section.  As  used 
in  such  table,  "Equity  Investments" 
includes  those  Debt  Securilies  which, 
after  consideration  of  all  of  tlie  terms, 
conditions  and  documentation  of  such 
financing,  are  determined  by  Licensee's 
Board  of  Directors  or  General  Pa!tner(s) 
to  have  in  e.xcess  of  fifty  percent  (50%) 
of  the  anticipated  return  on  such 
financing  represented  by  the  potential 
for  equity  appreciation. 

(iij  A  9octicn  301(d)  Licensee's 
maximum  permissible  Capital 
Impairment  Percentage  is  seventy-five 
percent  (75%). 

(6)  Capitol  Impairment  condition.  If 
Licensee's  Capital  Impairment 
Percentage  is  greater  than  its  maximum 
permissible  Capital  Impairment 
Percentage,  Licensee  has  a  condition  of 
Capital  Irnpairment;  Provided,  however, 
that  untij  the  close  of  Licensee's  fiscal 
year  next  succeeding  April  25,  1995,  a 
section  301(c)  Licensee  shall  not  have  a 
condition  of  Capital  Impairment  if  its 
Capital  Impairment  Percentage  is  less 
than  or  equal  to  fifty  percent  (50%). 

Note:  The  .symbols  used  bflow  j-iave  the 
following  meanings:  >  mea;is  "greater  than"; 
>  nuans  "greater  trian  or  equal  to";  <  means 
"less  than";  and  *  means  "not  greater  than". 

Maximum   Permissible   Capital   Im- 


pairment Percentages  For 
TioN  301(c)  Licensees 


Sec- 


Leverage  per- 

Percentage  of  porHollo  in 

equity  investments  (at 

cost) 

>67%    1    >40% 
equity    j    equity 

<40% 
equity 

>200  

*200  

>-;oo 

50 
60 
70 

40 
50 
55 

35 
40 
45 

(7)  Forbearance  for  Licensees  with 
outatar.ding  Participating  Securities,  (i) 
At  any  time  during  the  first  forty-eight 
(48)  months  following  its  initial 
issuance  of  Participating  Securities,  any 
Licensee  which  has  Leversg?  consisting 
of  a  minimum  of  two-diirds 
Participiating  Securities  and  has  at  least 
two-thirds  of  its  Loans  and  Investm.ents, 
at  cost,  in  Equity  Capital  Investments, 
shall  not  be  considered  to  have  a 
condition  of  Capital  Impairment  unless 
such  Licensee's  Capita)  Impairment 
Percentage  equals  or  exceeds  eighty-five 
percent  (85%). 


(ii)  At  any  time  during  the  first  sixty 
(60)  months  following  its  initial 
issuance  of  Participating  Securities,  a 
Licensee  which  has  Leverage  consisting 
of  a  minunum  of  two-thirds 
Participating  Securities  and  has  at  least 
two-thirds  of  its  Loans  and  Investment, 
at  cost,  in  Start-up  Financings  shall  not 
be  considered  to  have  a  condition  of 
Capital  Impairment  unless  such 
Licensee's  Capital  Impairment 
Percentage  equals  or  exceeds  eighty-five 
percent  (85%).  "Start-up  Financing" 
shall  mean  an  Equity  Capital  Investment 
in  a  growth-oriented  Small  Concern 
which: 

(A)  Is  engaged  in  activities  including, 
but  not  limited  to,  technology 
development  or  commercialization, 
manufacturing,  and/or  exporting; 

(R)  At  the  time  of  the  investment  has 
not  been  in  existence,  in  any  form,  for 
more  than  three  fiscal  years; 

(C)  Has  not  had  sales  exceeding  $5 
milliou  or  positive  cash  flow  in  any 
fiscal  year;  and 

(D)  Is  not  formed  for  the  purpose  of 
acquiring  any  existing  business. 

(iii)  At  any  time  during  the  fifth  year 
following  its  initial  issuance  of 
Participating  Securities,  any  Licensee 
which  meets  the  Leverage  and 
investment  ratios  set  forth  in  paragraph 
(h)(7)(i)  of  this  section,  and  does  not 
have  a  Capital  Impainnent  Percentage 
which  equals  or  exceeds  eighty-five 
percent  (85%).  shall  not  be  considered 
to  have  a  condition  of  Capital 
Impairment  if,  within  thirty  (30)  days  of 
Licensee's  determination  that  it  has  a 
condition  of  Capital  Impairment,  such 
Licensee  either: 

(.^)  Increases  its  Regulator)'  Capital  by 
a  cash  contribution  equal  to  fifteen 
perjent  (15%)  of  its  outstanding 
Leverage  and  places  such  funds  in  an 
escrow  account,  or  other  account 
satisfactory  to  SBA,  for  the  benefit  of 
SBA,  or 

(B)  Provides  SBA  with  a  guarantee 
satisfactory  to  SBA,  for  the  benefit  of 
SBA,  equal  to  fifteen  percent  (15%)  of 
its  outstanding  Leverage. 

(iv)  At  any  time  during  the  sixth  year 
following  its  initial  issuance  of 
Participating  Securities,  any  Licensee 
which  meets  the  Leverage  and 
investment  ratios  set  forth  in  paragraph 
(h)(7)(i)  of  this  section,  and  does  not 
have  a  Capital  Impainnent  Percentage 
which  equals  or  exceeds  eighty-five 
percent  (85%),  shall  not  be  considered 
to  have  a  condition  of  Capital 
Impainnent  if,  within  thirty  (30)  days  of 
Licensee's  determination  that  it  has  a 
condition  of  Capital  Impairment,  such 
Licensee  either: 

(A)  Increases  its  Regulator^'  Capital  by 
a  cash  contribution  equal  to  thirty 
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percent  (30%)  of  its  outstanding 
Leverage  and  places  such  funds  in  an 
escrow  account,  or  other  account 
satisfactory  to  SBA.  for  the  benefit  of 
SBA,  or 

(B)  Provides  SBA  with  a  guarantee 
satisfactor>'  to  SBA.  for  the  benefit  of 
SBA,  equal  to  thirty  percent  (30%)  of  its 
outstanding  Leverage;  Provided, 
however,  that  any  escrowed  funds  or 
guarantee  received  pursuant  to 
paragraphs  (h)(7)(iii)  of  this  section 
shall  be  credited  toward  the 
requirements  of  this  paragraph 
(h)(7)(iv). 

(v)  Any  funds  placed  in  an  escrow  or 
other  account  pursuant  to  paragraph 
(h)(7)  (iii)  or  (iv)  of  this  section  shall  not 
be  eligible  for  Leverage  purposes. 

(vi)  Any  fee  and/or  any  claim  to 
repayment  by  the  party  making  the 
capital  contribution  or  by  the  guarantor 
must  be  deferred  and  subordinate  to  all 
outstanding  Leverage  plus  any  unpaid 
Earned  Prioritized  Payments  and  other 
earntd  amounts. 

(yii)  ,\ny  funds  in  the  escrow  account 
ajid/or  any  guarantee  received  by  SBA 
under  this  paragraph  (h)(7)  of  this 
section  shall  be  utilized  to  pay  or  repay 
any  amounts  due  SBA  in  the  event  of  an 
acceleration  or  mandatory  redemption 
under  §  107.261.  or  shallbe  released 
and  returned  to  Licensee  at  such  time  as 
the  sum  of  Licensee's  Adjusted 
Lnreolized  Gain  (Loss)  on  Securities 
Held  and  Undistributed  Net  Realized 
Earnings  plus  Includible  Non-Cash 
Gains  is  determined  by  SBA  to  be  zero 
or  greater. 

(»)  Quarterly  Requirement  and 
rcocedure.  Each  Licensee  is  responsible, 
on  a  quarterly  basis,  for  determining 
whether  it  has  a  condition  of  Capital 
Impairment  and  for  promptly  notifying 
SBA  if  It  has  such  condition;  Provided, 
bowver.  that  SBA  is  not  precluded 
from  making  it  with  determination. 

(i)  Collection  or  compromise  of  SBA 
claims.  SBA  may,  upon  such  conditions 
and  for  such  consideration  as  it  deems 
reasonable,  collect  or  compromise  all 
claims  relating  to  Preferred  or 
Participating  Securities  or  obligations 
held  or  guaranteed  by  SBA.  and  all  legal 
or  equitable  rights  accruing  to  SBA. 

§  1 07.220    Leverage  for  301  (c)  Licensees. 

(a)  General.  SBA  may  provide 
Leverage  to  any  Section  301(c)  Licensee 
through  the  purchase  or  guarantee  of 
Debentures  and/or  Participating 
Securities. 

(b)  Leverage  formula.  After  March  31. 
1993.  the  amount  of  Leverage  a  section 
301(c)  Licensee  may  have  outstanding  at 
any  time  shall  not  exceed  the  following 
amounts: 


(1)  If  Leverageable  Capital  is  not  more 
than  $15,000,000.  Leverage  shall  not 
exceed  three  hundred  percent  (300%)  of 
Leverageable  Capital; 

(2)  If  Leverageable  Capital  is  more 
than  $15,000,000  but  not  more  than 
530,000,000,  Leverage  shall  not  exceed 
$45,000,000  plus  two  hundred  percent 
(200%)  of  the  mount  of  Leverageable 
Capital  over  $15,000,000; 

('H)  If  Leverageable  Capital  is  more 
than  530.000.000.  Leverage  shall  not 
exceed  575.000.000  plus  one  hundred 
percent  (100%)  of  the  amount  of 
Leverageable  Capital  over  530.000,000, 
but  not  to  exceed  an  additional 
515,000.000. 

(c)  .\/a.\;777U777  Umits  and  exceptions. 
Notwiih.standing  paragraph-(b)  of  this 
section,  in  no  event  shall  the  aggregate 
amount  of  outstanding.  Leverage  of  any 
Licensee  or  group  of  two  or  more 
Licensees  (including  both  section  301(c) 
and  section  301(d)  Licensees)  under 
Conimon  Control  exceed  590,000,000 
unless  SBA  determines,  on  a  case-by- 
rase  basis,  to  permit  a  higher  aggregate 
amount  for  companies  under  Common 
Control  and  SBA  imposes  such 
additional  tenns  a:id  conditions  as  it 
determines  appropriate  to  minimize  the 
risk  of  loss  to  SBA  in  the  event  of 
default. 

(d)  Grandfather  clause.  Nothing  in 
these  provisions  shall  require  any 
section  301(c)  Licensee  that  on  March 
31,  1993.  has  outstojiding  Debentures  in 
excess  of  three  hundred  percent  (300%) 
of  Leverageable  Capital  to  prepay  such 
e.xcess.  Any  such  Licensee  may  apply 
for  an  additional  Debenture  guarantee  or 
Participating  Security  gu-irantee, 
provided  that  the  proceeds  are  used 
solely  to  pay  the  amount  due  on  any 
such  matun.ig  Debenture,  The  maturity 
of  such  new  Debenture  or  Participating 
Security  shall  not  be  later  than 
September  30.  2002, 

(e)  Limits  on  Participatinii  .Securities. 
The  aggregate  amount  of  I'articipating 
Secu.'-uies  outstanding  from  a  Licensee 
shall  not  exceed  two  hundred  percent 
(200%)  of  Leverageable  Capital. 

§  107.230    Leverage  for  301  (d)  Licensees. 

(a)  General.  SB.A  may  pro\ide 
Leverage  to  any  Section  301(d)  Licensee 
through  the  purchase  or  guarantee  of 
Debentures  and/or  Part.icipating 
Securities,  and/or  Liirough  the  purchase 
of  Preferred  Securities. 

(b)  Articles  requirements  for  Preferred 
Securities  Leverage.  In  addition  to  the 
requirements  specified  in  §107.101,  no 
Preferred  Securities  will  be  acquired  bv 
SBA  from  any  Section  301(d)  Licensee' 
unless  the  following  provisions  are 
contained  in  such  Licensee's  Articles: 


(1)  Corporate  Section  301  (d) 
Ucensees.  (i)  Payment  of  dividends  to 
SBA.  Preferred  stock  issued  by  a 
corporate  Section  301(d)  Licensee  to 
SBA  after  November  21. 1989,  shall 
provide  for  the  preferred  payment  of 
cumulative  dividends  at  a  rate  of  four 
percent  (4%)  per  annum  on  the  par 
value  of  such  stock,  accruing  from  the 
date  of  issuance  to  the  date  of  payTnent. 
both  inclusive.  Such  dividends  shall  be 
declared  and  payable  from  Retained 
Earnings  Available  for  Distribution 
before  any  amount  shall  be  set  aside  for 
or  paid  to  any  other  class  of  stock.  In  the 
event  SBA  has  received  less  than  four 
percent  (4%)  in  any  fiscal  year,  tlie 
deficiency  shall  be  payable  on  a 
preferred  basis  from  subsequent 
Retained  Earnings  Available  for 
Distribution  without  interest  thereon. 
Before  any  declaration  of  dividends  or 
any  Distribution  (other  than  to  SBA),  all 
dividends  accumulated  and  unpaid  on 
Preferred  Securities  issued  to  SBA  shall 
be  paid.  The  dividend  rate  on  nonvoting 
Preferred  Securities  purchased  bv  SBA 
prior  to  November  21 ,  1989,  shal'l 
remain  three  pe.-cent  (3%)  of  their  par 
value  and  otherwise  be  subject  to  the 
provisions  of  this  paragraph. 

(ii)  Mandatory  redemption  of 
Preferred  Securities.  Preferred  Securities 
purchased  by  SB.\  on  or  after  November 
21.  1989,  shall  be  redeemed  bv  the 
issuer  not  later  than  fifteen  (15)  years 
from  the  date  of  issuanro,  at  a  price  not 
less  than  the  par  value,  plus  any  unpaid 
dividends  accrued  to  the  redemption 
date.  SBA  may,  in  its  discretion, 
guarantee  Debentures  offered  for  sale  by 
such  Licensee  at  'he  Debenture  sale 
immediately  prf^reding  such  fifteenth 
anniversan,-  date,  pursuant  to  section 
321  of  the  Act.  in  such  amounts  as  will 
permit  the  simultaneous  redemption  of 
such  Preferred  Securities,  including  all 
or  any  part  of  accrued  and  unpaid 
dividends,  for  immediate  payment  to 
SBA.  SB.A  shall  not  pay  any  part  of  the 
interest  on  such  Debentures  except 
pursuant  to  its  guarantee.  See  also 
§  107.2.30(f), 

(2)  Unincorporated  Section  301  (d I 
Licensees,  (i)  Payment  of  Dictrihuticns 
to  SBA.  Preferred  limited  pa.rtnership 
interests  issued  to  SBA  by  a  limited 
partnership  section  301  (d)  Licensee 
shall  provide  for  Distributions  to  SBA 
on  a  preferred  and  cumulative  basis  at 
an  annual  rate  of  four  percent  (4%)  on 
the  entire  amoimt  of  SB.\'s  capital 
contribution  (with  no  adjustments  other 
than  those  rcfiecting  prior  returns  of 
capital),  accruing  from  the  date  of 
issuance  to  the  date  of  Distribution,  both 
inclusive.  SBA  shall  be  paid  from 
Retained  Earnings  Available  for 
Distribution.  In  the  event  SB.^  has 
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received  less  than  four  percent  (4%)  in 
any  fiscal  year,  the  deficiency  shall  be 
payable  on  a  preferred  basis  from 
subsequent  Retained  Earnings  Available 
for  Distribution  without  interest 
thereon.  Before  any  allocation  or 
Distribution  (other  than  to  SBA),  all 
accumulated  and  unpaid  Distributions 
on  preferred  limited  partnership 
interests  issued  to  SBA  shall  be  paid. 

(ii)  Mandatory  redemption  of 
preferred  limited  partnership  interest. 
Preferred  limited  partnership  interests 
shall  be  redeemed  by  the  issuer  not  later 
than  fifteen  (15)  years  from  the  date  of 
issuance,  at  a  price  not  less  than  the 
amount  of  SBA's  contributed  capital, 
with  no  adjustments  other  than  those 
reflecting  prior  returns  of  capital,  plus 
any  accumulated  and  unpaid 
Distribution  to  and  including  the 
redemption  date.  SBA  may,  in  its 
discretion,  guarantee  Debentures  offered 
for  sale  by  such  Licensee  at  the 
Debentiue  sale  immediately  preceding 
such  fifteenth  anniversary  date, 
pursuant  to  section  321  of  the  .^ct,  in 
such  amounts  as  will  permit  the 
simultaneous  redemption  of  such 
preferred  limited  partnership  interests, 
including  all  or  any  part  of  accumulated 
and  unpaid  Distributions,  for  immediate 
payment  to  SBA.  SBA,  shall  not  pay  any 
part  of  the  interest  on  such  Debentures 
except  pursuant  to  its  guarantee.  See 
also  §  107.230(f). 

(c)  Maximum  Leverage — General  .-Ml 
Leverage  issued  by  Section  301(d) 
Licensees  shall  be  aggregated  for 
purposes  of  determining  Leverage 
eligibility.  Subject  to  the  limitations  on 
Leverage  issued  by  Licensees  under 
Common  Control  set  forth  in 
§  107.220(c),  the  total  amount  of 
Leverage  permissible  to  a  section  301(d) 
Licensee  shall  be  determined  as  follows: 

(1)  Maximum  Subsidized  Levt^rage.  A 
section  301(d)  Licensee  or  group  of  such 
Licensees  under  Common  Control  shall 
be  eligible  for  maximum  subsidized 
Leverage  of  four  hundred  percent 
(400%)  of  Leverageable  Capital  or 
$35,000,000.  v^hichever  is  less,  subject 
to  the  exceptions  and  limitations  set 
forth  in  paragraphs  (c)  (3)  through  ff>)  of 
this  section.  For  purposes  of  this 
paragraph,  "subsidized  Leverage" 
means  Preferred  Secunties  and 
Debentures  issued  with  a  rate  reduction 
or  subsidy. 

(2)  Leverage  above  $35,000,000.  A 
section  301(d)  Licensee  is  eligible  for 
Leverage  in  excess  of  535,000.000.  in 
the  amounts  and  subject  to  the 
conditions  set  forth  in  §  107.220  (b)  and 
(c);  Pro\ided,  however,  that  the 
aggregate  amount  of  sub.sidized 

Le\  erace  issued  by  such  Licensee  or 


group  of  such  Licensees  under  Common 
Control  shall  not  exceed  $35,000,000. 

(3)  Conditions  for  Leverage  exceeding 
300  percent,  (i)  To  qualify  for  Leverage 
exceeding  three  hundred  percent 
(300%)  of  Leverageable  Capital,  at  least 
thirty  percent  (30%)  of  a  section  301(d) 
Licensee's  Total  Funds  Available  for 
Investment  must  be  invested  in  (or 
committeed  to)  Venture  Capital 
Financings.  Licensee  must  maintain 
thirty  percent  (30%)  of  its  Total  Funds 
Available  for  Investment  in  such 
investments,  at  their  cost  basis, 
subsequent  to  issuing  Leverage  in  excess 
of  three  hundred  percent  (300%)  of 
Leverageable  Capital.  See  also 
§§  107.2ol(d)(9)  and  107.262(d)(9). 

(ii)  "Total  Funds  Available  for 
Investment"  means  ninety  percent  of 
the  sum  of  total  current  assets  plus 
Loans  and  Investments  on  a  cost  basis 
and  net  of  current  maturities. 

(iii)  "Venture  Capital  Financing" 
means  an  investment  in  a 
Disadvantaged  Concern  represented  by 
ESquity  Securities  as  defined  in  §  107.3 
with  no  repurchase  requirement  for  at 
least  five  (5)  years,  except  as  may  be 
appro\ed  specifically  by  SB.-\  under 
§107.801  for  purposes  of  relinquishing 
Control  over  a  Small  Concern;  any  right 
to  purchase  Equity  Securities  in 
conjunction  with  the  purchase  of  Equity 
or  Debt  Securities  which,  after 
consideration  of  all  of  the  terms, 
conditions  and  documentation  of  such 
financing,  are  determined  by  licensee's 
Board  of  Directors  or  General  Partner(s) 
to  have  in  excess  of  fifty  percent  (50%) 
of  the  anticipated  return  on  such 
financing  represented  by  the  potential 
for  equity  appreciation;  or  Debt 
Securities  or  Loans  which  are 
subordinated  by  their  terms  to  all 
borrowings  of  the  issuer,  except 
borrowings  from  officers,  directors,  and 
owners  of  the  Small  Concern,  or  Close 
Relatives  thereof,  and  which  are  not 
amortized  during  the  first  three  (3) 
years.  A  Financing  which  originally 
qualified  as  a  Venture  Capital  Financing 
but  which  is  currently  carried  as  "assets 
acquired  in  liquidation  of  portfolio 
securities"  or  "operating  concerns 
acquired"  shall  continue  to  qualify  as  a 
Venture  Capital  Financing,  at  original 
cost. 

(4)  Second  Tier  Preferred  Securities 
Leverage.  SBA  is  authorized  to  purchase 
Preferred  Securities  from  a  section 
301(d)  Licensee  in  amounts  in  excess  of 
one  hundred  percent  (100%)  of 
Leverageable  Capital,  but  not  in  excess 
of  two  hundred  percent  (200%)  of 
Leverageable  Capital,  Provided: 

(i)  Its  license  was  iss.ied  on  or  before 
Cktober 13, 1971; or 


(ii)  Its  license  was  issued  after 
October  13,  1971,  and  Licensee  has 
Leverageable  Capital  of  $500,000  or 
more;  and 

(iii)  In  either  case,  it  has  Qualified 
Investments  (or  commitments  to  make 
such  investments),  at  cost,  equal  to  the 
amount  of  Preferred  Securities  in  excess 
of  one  himdred  percent  (100%)  of 
Leverageable  Capital — See  also 
§  107.262(d)(9). 

(iv)  For  this  purpose,  "Qualified 
Investments"  means,  subject  to 
§§  107.320  and  107.801,  an  investment 
in  a  Disadvantaged  Concern  represented 
by  stocit  of  any  class  (including 
preferred  stock)  or  limited  partnership 
interests,  or  shares  of  any  eligible 
sjmdicate,  business  trust,  joint  stock 
company  or  association,  mutual 
corporation,  cooperative  or  other  joint 
venture  for  profit;  or  unsecured  debt 
instruments  which  are  subordinated  by 
their  terms  to  all  other  borrowings  (as 
distinguished  from  all  other  debts  and 
obligations)  of  the  issuer  and  which, 
after  consideration  of  all  of  the  terms, 
conditions  and  documentation  of  such 
instrum.ents,  are  determined  by 
Licensee's  Board  of  Directors  or  General 
Partner(s)  to  have  in  excess  of  fifty 
percent  (50%)  of  the  anticipated  return 
on  such  financing  represented  by  the 
potential  for  equity  appreciation. 
"Qualified  Investments"  shall  not 
include  a  debt  secured  by  any 
agreement  with  a  third  party,  whether  or 
not  a  security  interest  has  been  created 
in  any  asset  of  such  tiiird  party,  with  or 
without  recourse  against  such  third 
party. 

(5)  Son-Cumulative.  If  a  Financing 
qualifies  as  both  a  Venture  Capital 
Finajicing  and  a  Qualified  Investment, 
such  Financing  may  be  construed  as 
both  a  Venture  Capital  Financing  and  a 
Quahfied  Investment. 

(6)  Participating  Securities  Leverage. 
The  aggregate  of  a  section  301(d) 
Licensee's  outstanding  Participating 
Securities  and  Preferred  Securities  shall 
not  exceed  two  hundred  percent  (2G0?o) 
of  Leverageable  Capital.  The  Prioritized 
Payments  and  the  Profit  Participation  on 
Participating  Securities  issued  by 
section  301(d)  Licensees  shall  not  be 
adjusted  by  any  subsidy  or  rate 
reduction. 

(d)  Debentures  issued  by  section 
301ld)  Licensees.  Subject  to  the 
limitations  of  paragraph  (c)  of  this 
section,  section  301(d)  Licensees  may 
issue  three  types  of  Debentures: 

(1)  Debentures  guaranteed  by  SBA 
pursuant  to  section  303(c)  of  the  Act. 
During  the  first  five  (5)  years  of  the  term 
of  such  Debentures,  the  rate  of  interest 
payable  by  the  issuer  shall  be  three 
hundred  (300)  basis  points  below  the 
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interest  rate  stated  on  the  face  of  the 
Debenture. 

(2)  Debentures  guaranteed  by  SBA 
pursuant  to  section  303(b)  of  the  Act. 
Such  Debentures  are  not  entitled  to  a 
reduced  interest  rate. 

(3)  Debentures  purchased  by  SBA 
pursuant  to  section  303(c)  of  the  Act. 
Such  Debentures  shall  be  entitled  to  a 
reduced  interest  rate  determined 
according  to  section  317  of  the  Act. 
They  shall  specify  both  the  subsidized 
interest  rate  and  the  non-subsidized 
interest  rate  (as  prt>scribed  bv  sections 
317  and  303(b)  of  the  Act),  together  with 
the  dates  between  which  each  applies. 

(e)  Exchange  of  outstanding 
Debentures  for  Preferred  or  Participating 
Securities.  (1)  Subject  to  the  conditions 
applicable  to  the  issuance  of  Preferred 
or  Participating  Securities,  a  section 
301(d)  Licensee  may.  in  SBA's 
discretion,  retire  Debentures  through  the 
issuance  of  such  securities.  A  section 
301(d)  Licensee  proposing  to  exchange 
its  outstanding  Debentures  shall  be 
required  to  pay  all  unpaid  accrued 
interest  plus  any  applicable  prepayment 
penalties,  ft^s,  and  other  charges  as  a 
condition  of  such  exchange. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (e)(1)  cf  this  section 
paragraph.  Debentures  purchased  or 
guaranteed  by  SBA  on  the  basis  of  funds 
not  included  in  Leverageable  Capital 
may  not  be  retired  through  issuance  of 
Preferred  or  Participating  Securities. 
Such  Debentures,  to  the  extent 
purchased  or  guaranteed  by  SBA  on  the 
basis  of  ineligible  funds,  shall  be  paid 
at  maturity,  unless  such  maturity  is 
extended  by  SBA.  In  this  regard!^  SBA 
shall  have  discretion  to  extend  such 
maturity  to  a  date  not  more  than  fifteen 
(1 5)  years  from  the  date  cf  issuance  if 
it  believes  such  extension  is  necessary' 
to  achieve  an  orderly  liquidation  of  the 
indebtedness. 

(f)  Preferred  Securities — voluntary 
redemption  rights.  A  section  301(d) 
Licensee  may  redeem  Preferred 
Securities  purchased  by  SBA,  in  whole 
or  in  part,  on  any  dividend  payment 
date  or  distribution  of  capital  date 
(pro\'ided  that  it  gives  SBA  at  least 
thirty  days  prior  written  notice).  It  shall 
do  so  by  paying  SBA  the  Original  Issue 
Price  of  such  securities,  but  not  less 
than  $50,000  in  any  one  transaction, 
plus  any  dividends  or  distributions 
accumulated  and  unpaid  to  the  date  of 
reden\ption.  SBA  is  authorized  to  sell 
Preferred  Securities  purchased  on  or 
before  November  20,  1989  to  the  issuer 
at  a  price  less  than  the  svun  of  the 
Original  Issue  Price  and  any  unpaid 
dividends  or  distributions.  SBA  shall 
determine  the  sale  price  of  such 
Preferred  Securities  in  its  sole  discretion 


after  considering  such  factors  as  it 
deems  appropriate.  These  factors  shall 
include,  but  not  be  limited  to,  the 
market  value  of  such  securities,  the 
value  of  benefits  previously  provided 
and  anticipated  to  accrue  to  the  issuer, 
the  amount  of  dividends  previously 
paid,  accrued,  aiid  anticipated,  and 
SBA's  estimate  of  any  anticipated 
redemption.  In  such  event,  SBA  may 
guarantee  Debentures  issued  by  the 
Licensee  in  order  to  accomplish  the 
repurchase  of  such  Preferred  Securities: 
Provided,  however,  that  SBA  shall  not 
pay  any  part  of  the  interest  on  such 
Debentures,  except  pursuant  to  its 
guarantee.  See  also  §§  107.230(b)(l)(ii) 
and  107.230(b)(2)(ii). 

§107.240    Participating  Securities. 

The  provisions  of  §§  107.241  through 
107.247  shall  apply  to  Participating 
Securities  and  all  Licensees  issuing 
such  securities. 

§107.241    Participating  Securtttes— 
General. 

(a)  Minimum  capital.  Subject  to 

§  107.101(d),  a  Licensee  with  Regulator)' 
Capital  of  $10  miUion  or  more  shall  be 
eligible  to  issue  Participating  Securities. 
A  Licensee  with  Regulatory  Capital  of 
less  than  $10  million  shallbe  eligible  to 
issue  Participating  Securities  if  it 
demonstrates  to  SBA's  satisfaction  that 
it  can  be  financially  viable  over  the  long 
term  with  such  lesser  amount;  Provided, 
however,  that  no  application  to  issue 
Participating  Securities  shall  be 
considered  if  the  Licensee's  Regulatory 
Capital  is  less  than  $5  million.^ 

(b)  Investment  requirements.  Any 
Licensee  issuing  Participating  Securities 
shall  invest  an  amount  equal  to  the 
Original  Issue  Price  of  such  .securities 
solely  in  Equity  Capital  Investments. 
After  the  initial  investment  of  such 
funds,  unless  SBA  permits  ctherwise, 
such  Licensee  shall  maintain  Equity 
Capital  Investments  as  of  the  end  of 
each  fiscal  year  with  an  orig  nal  cost  of 
not  less  than  the  outstanding  balance  of 
Participating  Securities. 

(c)  Management  and  ow'nership 
diversity.  Unless  otherwise  approved  by 
SBA,  Licensee  applying  for  Participating 
Securities  shall  have  diversity  between 
management  and  ownership.  As  long  as 
any  Earmarked  Assets  remain  in  its 
portfolio,  the  Licensee  shall  maintain 
such  diversity.  This  diversity  may  be 
established  only  by  satisfying  both  of 
the  following  requirements: 

(1)  The  Licensee  shall  meet  at  least 
one  of  the  following  three  conditions: 

(i)  The  Licensee  or  its  ultimate  parent 
shall  have  three  or  more  shareholders  or 
limited  partners  who,  in  the  aggregate, 
have  not  less  than  a  thirty  percent  (30%) 


interest  in  such  Licensee's  Regulatory 
Capital  and  who  (except  for  such  status 
as  a  shareholder  or  limited  partner)  are 
not  Associates  of,  or  Affiliates  of  any 
Associate  of,  such  Licensee;  or 

(ii)  The  Licensee  or  its  ultimate  parent 
shall  have  one  or  more  Institutional 
Investors  that  are: 

(A)  Regulated  by  state  or  Federal 
authorities  satisfactory  to  SBA, 

(B)  Public  or  private  employee 
pension  funds, 

(C)  Trusts,  foundations,  or 
endowTnents  which  are  exempt  from 
Federal  income  taxation,  or 

(D)  Other  Institutional  Investors 
satisfactory  to  SBA,  who  directly  or 
indirectly  have  in  the  aggregate  not  less 
than  a  thirty  percent  (30%)  interest  in 
such  Licensee's  Regulatory  Capital  and 
who  (except  for  such  status  as  a 
shareholder  or  limited  partner)  are  not 
Associates  of,  or  Affiliates  of  any 
Associate  of,  such  Licensee;  or 

(iii)  The  common  stock  or  limited 
partnership  interests  of  Licensee,  or  at 
least  one  class  of  voting  common  stock 
or  the  limited  partnership  interests  of 
the  ultimate  parent  (if  any)  of  Licensee, 
is  publicly  traded.  For  purposes  of  this 
paragraph  (c)(1),  "ultimate  parent"  shall 
mean  an  entity  that  directly  or 
indirectly  has  an  interest  of  more  than 
fifty  percent  (50%)  of  the  Regulatory 
Capital  of  a  Licensee. 

(2)  Shareholders  or  limited  partners  of 
a  Licensee  shall  not  have  delegated  their 
voting  rights  to  any  other  person  or 
entity  without  prior  SBA  approval. 
Publicly  traded  Licensees  are  exempt 
from  this  provision.  This  restriction  also 
shall  not  apply  to  proxies  given  to  vote 
at  single  specified  meetings,  or  to 
delegation  of  such  rights  to  investment 
advisors  that  are  not  Affiliates  of  the 
Licensee  except  for  their  shareholder  or 
partner  status. 

(d)  Approved  Management  Expense. 
Every  Licensee  that  has  Participating 
Securities  outstanding  or  has  Earmarked 
Assets  in  its  portfolio  shall  have  its 
Management  Expenses  approved  by 
SBA  at  the  time  of  bcensing  and  prior 
to  any  proposed  increases  in  such 
Expenses. 

(e)  Temporary  Debt.  (1)  The  only  debt 
other  than  Leverage  that  any  Licensee 
with  outstanding  Participating 
Securities  may  incur  shall  be  Temporary 
Debt.  Each  such  Licensee  must  obtain 
the  prior  written  approval  of  SBA  before 
incurring  any  secured  Temporary  Debt. 
If  a  Licensee  which  is  in  regulatory 
compliance  and  which  has  Leverage  not 
in  excess  of  one  hundred  fifty  percent 
(150%)  of  its  Leverageable  Capital  shall 
request  approval  for  a  secured  line  of 
credit  which  would  not  cause  its 
aggregate  indebtedness  (other  than 
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Leverage)  to  exceed  fifty  percent  (50%) 
of  Leverageable  Capital,  then  the 
Licensee  may  consider  its  request 
approved  unless  notified  otherwise 
vdthin  thirty  (30)  days  of  SBA's  receipt 
of  such  request. 

(2)  For  this  purpose,  the  term 
"Temporary  Debt"  means  qualified 
short-term  borrowings  of  a  Licensee  for 
the  purposes  of  providing  funds  for  a 
particular  Financing  of  a  Small  Concern 
or  funds  to  maintain  a  Licensee's 
operating  liquidity,  which  are  borrowed 
from  regulated  financial  institutions  or 
regulated  credit  companies  or,  if 
approved  by  SBA  on  a  case-by-case 
basis,  from  non-regulated  lenders, 
including  shareholders  or  partners. 

For  a  borrowing  to  qualify  as 
Temporary  Debt,  total  borrowings 


outstanding  may  not  exceed  fifty 
percent  (50%)  of  Licensee's 
Leverageable  Capital,  and  all  such 
borrowings  must  be  paid  off  for  at  least 
thirty  (30)  consecutive  days  during  the 
Licensee's  fiscal  year  so  that  Licensee 
has  no  Temporary  Debt  during  such 
thirty-day  period.  A  Licensee  with 
indebtedness  which  does  rot  meet  the 
requirements  of  Temporary  Debt  must 
eliminate  such  indebtedness  to  qualify 
for  issuance  of  Participating  Securities, 
(f)  Liquidity  requirements.  A  Licensee 
with  outstanding  Participating 
Securities  shall  maintain  adequate 
liquidity  so  as  to  avoid  a  condition  of 
Liquidity  Impairment  (as  defined  in 
para^-aph  (f)(1)  of  this  section).  Such  a 
condition  shall  affect  the  Licensee's 
good  standing  pursuant  to  §  107.262(c). 

Calculation  of  SBIC  Liquidity  Ratio 


(1)  Definition  of  Liquidity  Impairment. 
A  condition  of  Liquidity  Iinpairment 
shall  exist  when  a  Licensee's  Liquidity 
Ratio,  as  determined  in  paragraph  (f)(2) 
of  this  section  is  less  than  1.20.  Each 
Licensee  is  responsible  for  calculating 
whether  it  has  a  condition  of  Liquidity 
Impairment  as  of  the  close  of  its  fiscal 
year,  at  the  time  of  application  for 
Leverage,  or  at  such  time  as  Licensee 
contemplates  making  any  Distribution. 
SBA  shall  have  the  right  to  make  the 
final  determination  in  this  regard. 

(2)  Computation  of  Liquidity  Ratio. 
Licensee's  Liquidity  Ratio  shall  be  equal 
to  its  Total  Current  Funds  Available 
divided  by  its  Total  Current  Fimds 
Required,  as  determined  in  accordance 
with  the  following  table: 


Financial  account 


Cash  and  Invested  Idle  Funds 

Commitments  From  Investors 

Other  Cun-ent  Assets 

Current  Portion  ot  Maturities , 

Publicly  Traded  &  Marketable  Securities 

Anticipated  Operating  Revenue  tor  next  12  months  

Total  Ccunent  Funds  Available 

Current  Liabilities  „ 

Commitments  Outstanding 

Anticipated  Operating  Revenue  tor  next  12  months  ....„ 

Anticipated  Interest  Expense  tor  next  12  months  » 

Contingent  Liabilites  (Guarantees)  4 — 

Total  Cunent  Funds  Required j, 

Liquidity  Ratio:  (A/B)  ^ , 

'  As  determined  by  Licensee's  management,  pursuant  to  a  plan  of  operations. 


As  re- 
ported 
on  SBA 
form  468 


V) 


V) 
V) 


Wt. 


1.00 
1.00 
1.00 
.50 
.65 
1.00 


1.00 

.75 

1.00 

1.00 

.25 


Weight- 
amount 


(g)  Redemption.  The  redemption  date 
of  Participating  Securities  shall  be  the 
same  as  the  maturity  date  of  the  Trust 
Certificates  for  the  Trust  containing 
such  securities.  In  no  event  shall  such 
date  be  later  than  fifteen  (15)  years  after 
the  issue  date.  Participating  Securities 
shall  be  redeemed  at  the  Redemption 
Price  plus  any  impaid  Earned 
Prioritized  Payments  and  any  additional 
earned  amounts  due  pursuant  to 
§  107.243(c)  and  (d). 

(h)  Priority  in  Liquidation.  In  the 
event  of  liquidation  of  a  Licensee,  the 
Redemption  Price  of  Participating 
Securities,  together  with  any  Prioritized 
Payments,  any  additional  amounts  due 
pursuant  to  §  107.243  (c)  and  (d),  and 
any  Profit  Participation  allocated 
pursuant  to  §  107.244(e),  shall  be  senior 
in  priority  for  all  purposes  to  all  other 
equity  interests  in  the  issuing  Licensee, 
whenever  created. 


§  107^42    Computation  of  Earmarked 
Profits  (Losses). 

(a)  Frequency  of  Calculation.  A 
Licensee  that  has  Participating 
Securities  outstanding  or  has  Earmarked 
Assets  in  its  portfolio  shall  compute 
Earmarked  Profits  (Losses)  no  less 
frequently  than  at  the  end  of  its  fiscal 
year  and  at  such  other  times  as  Licensee 
elects  to  make  a  Distribution. 

(b)  Earmariced /Assets.  "Earmarked 
Assets"  means  Loans  and  Investments 
that  exist  at  the  time  Participating 
Securities  are  issued  or  that  are  acquired 
by  Licensee  while  Participating 
Securities  are  outstanding  and  non-cash 
assets  received  in  exchange  for  any  such 
assets.  Notwithstanding  Licensee's 
redemption  of  all  or  part  of  its 
Participating  Securities,  Licensee's 
Earmarked  Assets  shall  retain  such 
status  until  their  disposition. 
Investments  made  subsequent  to  the 


complete  repayment  or  redemption  of 
all  Participating  Securities  are  not 
considered  Earmarked  Assets  unless 
Licensee  issues  additional  Participating 
Securities,  at  which  time  all  of 
Licensee's  Loans  and  Investments  again 
become  Earmarked  Assets.  For  special 
rules  providing  exclusions  applicable  to 
companies  licensed  prior  to  March  31, 
1993,  see  §107.247. 

(c)  Earmarked  Asset  Ratio.  To 
compute  Earmarked  Profits  (Losses), 
Licensee  first  shall  compute  an 
Earmarked  Asset  Ratio  for  the  fiscal  year 
or  portion  thereof,  as  appropriate. 
Earmarked  Asset  Ratio  means,  at  cost 
basis,  the  ratio  of  Earmarked  Assets  plus 
the  proceeds  of  Participating  Securities 
not  yet  invested  to  Licensee's  total 
Loans  and  Investments  plus  the 
proceeds  of  Participating  Securities  not 
yet  invested,  stated  as  a  percentage.  The 
Earmarked  Asset  Ratio  shall  be 
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computed  on  the  respective  weighted 
average  amounts  of  Earmarked  Assets, 
total  Loans  and  Investments,  and 
uninvested  proceeds  of  Participating 
Securities  outstanding  during  such 
fiscal  year  or  portion  thereof. 

(d)  Determining  Earmarked  Xet 
Investment  Income  (Loss). 

(1)  Determining  Earmarked 
Investment  Income,  (i)  Licensee  shall 
allocate  to  Earmarked  Investment 
Income  all  income  which  is  directly 
attributable  to  such  Earmarked  Assets. 

(ii)  Licensee  shall  multiply  interest  on 
idle  funds  and  other  income  not 
attributable  to  specific  assets  by  the 
Earmarked  Asset  Ratio. 

(iii)  The  aggregate  of  (d)(1)  (i)  and  (ii) 
of  this  section  shall  be  Earmarked 
Investment  Income. 

(2)  Determining  Earmarked 
Investment  Expenses,  (i)  Earmarked 
Investment  Expenses.  Earmarked 
Investment  Expenses  shall  be  equal  to 
the  sum  of: 

(A)  Management  E.xpenses  as 
computed  pursuant  to  paragraph 
(d)(l)(ii)  of  this  section  and 

(B)  Non-Management  Expenses  as 
computed  pursuant  to  paragraph 
(d)(l)(iii)  of  this  section. 

(ii)  Management  Expenses.  For  the 
purpose  of  determining  Earmarked 
Investment  Expenses,  Management 
Expenses  shall  be  the  lesser  of: 

(A)  Licensee's  approved  Management 
Expenses  times  its  Earmarked  Asset 
Ratio,  or 

(B)  An  amount  determined  by 
multiplying  Licensee's  Combined 
Capital  times  its  Earmarked  Asset  Ratio 
times  2.5  percent,  and  adding  5125,000 
times  the  Earmarked  Asset  Ratio  to  the 
product  if  Licensee's  Combined  Capital 
is  less  than  $20,000,000. 

(iii)  Non-Management  Expenses. 
Licensee  shall  allocate  to  Earmarked 
Assets  those  non-Management  Expenses 
which  are  directly  attributable  to  such 
assets.  Licensee  shall  add  to  this  amount 
the  product  obtained  by  multiplying  the 
Earmarked  Asset  Ratio  by  those  non- 
Management  Expenses  not  attributable 
to  specific  assets.  Interest  on  Debentures 
shall  be  considered  a  non-Management 
Expense. 

(3)  Earmarked  Net  Investment  Income 
(Loss).  Earmarked  Investment  Income  in 
paragraph  (d)(1)  of  this  section  shall  be 
reduced  by  Earmarked  Investment 
Expenses  in  paragraph  (d)(2)  of  this 
section  to  determine  Earmarked  Net 
Investment  Income  (Loss). 

(e)  Determining  Earmarked  Realized 
Gain  (Loss)  on  Securities.  Licensee  shall 
compute  its  Earmarked  Realized  Gain 
(Loss)  on  Securities  by  subtracting  the 
basis  of  such  assets  from  their  net  sales 
price,  in  accordance  with  the  following: 


(1)  The  cost  of  an  asset  shall  be  the 
basis  used  for  computing  Reahzed  Gain 
(Loss),  unless  another  basis  is  permitted 
by  SBA. 

(2)  If  an  exchange  of  assets  occurs,  the 
basis  of  the  acquired  asset(s)  shall  be  the 
cost  of  the  original  asset  being 
exchanged. 

(3)  The  basis  of  Earmarked  Assets 
shall  be  increased  only  by  additional 
financings  to  the  Small  Concern,  or  by 
Licensee's  share  of  the  income  of  an 
unincorporated  Small  Concern  in  which 
Licensee's  basis  is  appropriately 
determined  using  the  equity  method  of 
accounting.  The  basis  of  Earmarked 
Assets  shall  not  be  increased  by 
capitalization  of  interest. 

(4)  Unrealized  Appreciation  or 
(Unrealized  Depreciation)  on  Earmarked 
Assets  that  are  being  distributed  as  an 
In-Kind  Distribution  shall  be  recognized 
as  Realized  Gain  (Loss)  on  Securities. 
(See  §  107.245(e)(3)) 

(f)  Determining  Earmarked  Profits 
(Losses).  The  aggregate  of  Earmarked 
Net  Investment  Income  (Loss)  and 
Earmarked  Reahzed  Gain  (Loss)  on 
Securities  (paragraphs  (d)  and  (e)  of  this 
section  shall  be  Earmarked  Profits 
(Losses)  for  the  relevant  period. 

§  1 07.243    Computation.  Allocation,  and 
Distribution  of  Prioritized  Payments. 

(a)  General.  Prioritized  Payments 
shall  be  classified  as  either 
Accumulated  Prioritized  Payments  or 
Earned  Prioritized  Payments.  Earned 
Prioritized  Payments  (and  additional 
"earned"  amounts  determined  under 
this  section)  shall  be  allocated  from 
Distributable  Earmarked  Profits  and 
distributed  from  the  Prioritized  Payment 
Distribution  Account.  Such 
Distributions  shall  occur  before  any 
other  Distribution  and  accordingly  shall 
not  be  included  in  Distributions  to  SBA 
asset  forth  in  §107.245. 

(b)  Accounts.  Licensee  shall  establish 
the  following  two  accounts  in  its  books 
and  records: 

(1)  Prioritized  Payment  Accumulation 
Account.  The  Prioritized  Payment 
Accumulation  Account  shall  be  a 
memorandum  account  to  which 
Licensee  shall  add  all  Prioritized 
Payments  on  its  Participating  Securities 
and  any  additional  amounts 
("Adjustments'!)  required  under 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section.  Licensee  shall  deduct  from  the 
Prioritized  PajTnent  Accumulation 
Account  all  Earned  Prioritized 
Payments  and  those  Adjustments  which 
are  considered  "earned"  according  to 
the  same  criteria  applied  to  Prioritized 
Payments  in  paragraph  (c)  of  this 
section.  The  balance  in  this  account 
shall  represent  Licensee's  Accumulated 


Prioritized  Payments  and  unearned 
Adjustments. 

(2)  Prioritized  Payment  Distribution 
Account.  The  Prioritized  Payment 
Distribution  Account  shall  be  a  liability 
account  to  which  Licensee  shall  add  all 
Earned  Prioritized  Pa>'ments  and  earned 
Adjustments  and  from  which  Licensee 
shall  deduct  all  Distributions  of  Earned 
Prioritized  Payments  and  earned 
Adjustments.  The  balance  in  this 
account  shall  represent  Licensee's 
undistributed  Earned  Prioritized 
Payments  and  earned  Adjustments. 

(c)  Allocation  and  Distribution  of 
Prioritized  Payments.  At  the  end  of  each 
fiscal  year,  and  at  the  end  of  any  fiscal 
quarter  for  which  a  Distribution  is 
contemplated.  Licensee  shall  perform 
the  following  procedures: 

(1)  Add  to  the  Prioritized  Payment 
Accumulation  Account  all  Prioritized 
Payments  for  the  relevant  fiscal  period. 

(2)  Determine  the  cumulative  sum  of 
Earmarked  Profits  (Losses)  and  subtract 
from  such  sum  all  Earned  Prioritized 
Payments  and  earned  Adjustments 
previously  allocated  to  the  Prioritized 
Payment  Distribution  Account.  The 
result,  if  greater  than  zero,  shall  be 
Licensee's  Distributable  Earmarked 
Profits. 

(3)  If  Licensee  has  Distributable 
Earmarked  Profits: 

(i)  Licensee  shall  allocate  to  the 
Prioritized  Payment  Distribution 
Account  an  amount  equal  to  the  lesser 
of  Distributable  Earmarked  Profits  or  the 
balance  in  the  Prioritized  Pa\Tnent 
Accumulation  Account. 

(ii)  Licensee  shall  reduce  the 
Prioritized  Payment  Accumulation 
Account  by  the  amount  allocated  to  the 
Prioritized  Payment  Distribution 
Account  in  paragraph  (c)(3)(i)  of  this 
section. 

(iii)  Subjects  to  the  liquidity 
requirement  set  forth  in  §  107.241(f) 
Licensee  shall  distribute  an  amount 
equal  to  the  balance  in  its  Prioritized 
Payment  Distribution  Account  to  SBA, 
or  its  designated  agent  or  Trustee, 
within  ninety  (90)  days  after  the  end  of 
Licensee's  fiscal  year  or  before  any  other 
Distribution  is  made,  as  appropriate. 
The  Prioritized  Payment  Distribution 
Account  balance  shall  be  reduced  by 
such  Distribution. 

(iv)  If  Licensee  has  issued 
Participating  Securities  on  more  than 
one  occasion,  Prioritized  Pa^vments  shall 
be  made  on  such  Participating 
Securities  in  order  of  issue  date. 

(4)  If  a  Licensee  has  no  Distributable 
Earmarked  Profits,  no  allocation  shall  be 
made  to  the  Prioritized  Payment 
Distribution  Account. 

(d)  Adjustments  to  Prioritized 
Payment  Accumulation  Account.  The 
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Prioritized  Pajinent  Accumulation 
Account  shall  be  subject  to  the 
■  following  adjustments: 

(1)  If,  at  the  end  of  any  fiscal  year, 
there  exists  any  balance  in  the 
Prioritized  Pa>inent  Accumulation 
Account.  I  icensee  shall  add  to  such 
account  an  amount  equal  to  the  product 
of  the  average  balance  in  such  account 
during  such  fiscal  year,  multiplied  by 
the  average  Trust  Certificate  Rate  in 
effect  diuing  such  fiscal  year. 

(2)  If,  at  the  end  of  any  fiscal  year, 
there  remains  any  undistributed  balance 
in  the  Prioritized  Payment  Distribution 
Account,  Licensee  shall  compute  an 
additional  amount  equal  to  the  product 
of  the  average  outstanding  balance  in 
such  account  during  such  fiscal  year, 
multiplied  by  the  average  Trust 
Certificate  Rate  in  effect  during  such 
fiscal  ypar.  Such  amount  shall  be  added 
to  the  Prioritized  Payment 
Accumulation  Account. 

(3)  If,  after  Licensee  has  performed  the 
procedures  required  in  paragraphs  (c), 
(d)(1)  and  (d)iZ)  of  this  section,  there 
remains  any  undistributed  balance  in 
the  Priorit'TCd  Payment  Distribution 
Account.  ^  ,;ensee  shall  continue  to 
perfann  the  prc'ccdurcs  in  this  §  107.243 
as  of  the  end  of  each  subsequen!  fiscal 
quarter  until  such  amounts  are  paid  in 
full. 

§  107.244    Computation  and  Allocation  of 
Profit  ParticlpatJon. 

(a)  Profit  Participation  .'^.cccunt. 
Licensee  shall  establish  a  Profit 
Participation  Account  in  its  books  and 
records  which  shall  reflect  the 
cdlocatiun  and  distribution  of  Profit 
Participation.  This  account  shall  be 
reduced  by  any  ta.x  Distribution  made  to 
SBA,  or  its  designated  agent  or  Trustee, 
pursuant  to  107.245rD)  or  other 
Distributions  pursuant  to  107.245(c). 

(b)  Computing  the  Base  for  Profit 
Participation.  At  the  end  of  each  fiscal 
year,  and  at  the  end  of  any  fiscal  quarter 
for  which  a  Distribution  is 
contempl.-^'ed.  Licensee  shall  compute 
and  mainid.n  a  record  of  its  Base  for 
Profit  Participation  ("Base")  according 
to  the  following  procedure: 

(1)  Base.  The  Base  shall  be  equal  to 
Earmarked  Profits  (Losses)  minus 
Prioritized  Payments  and  any 
Adjustments  for  the  fiscal  year  or  fiscal 
year-to-date,  as  appropriate,  minus  any 
unused  loss  carryforward  from  prior 
fiscal  years. 

(2)  Unused  loss  carryforward.  If 
Licensee  has  not  previously  computed  a 
Base  for  Profit  Participation  at  the  end 
of  a  fiscal  year,  or  if  the  Base  computed 
at  the  end  of  Licensee's  previous  fiscal 
year  (the  "Previous  Base")  was  zero  or 
greater.  Licensee's  unused  loss 


carryforward  shall  be  zero.  If  the 
Previous  Base  was  less  than  zero. 
Licensee's  unused  loss  carryforward 
shall  be  equal  to  Previous  Base. 

(c)  Profit  Participation  Rates.  A 
Licensee  which  issues  Participating 
Securities  shall  compute  a  Profit 
Participation  Rate  for  the  relevant  fiscal 
year  or  fiscal  year-to-dats  in  accordance 
with  the  following  procedure: 

(1)  Subject  to  paragraph  (c)(5)  of  this 
section,  the  applicable  Profit 
Participation  Rate  shall  be  based  upon 
the  hi^est  ratio  of  Participating 
Securities  Leverage  to  Leverageable 
Capital  which  has  ever  been  outstanding 
for  such  Licensee,  regardless  of  any 
repayment  or  redemption  (the  "PLC 
ratio"). 

(2)  Subject  to  any  indexing  required 
in  paragraph  (c)(4)  of  this  section  if  the 
PLC  Rartio  is  one  or  less,  the  Profit 
Participation  Rate  shall  be  equal  to  the 
PLC  ratio  times  nine  percent  (9%). 

(3)  Subject  to  any  indexing  required 
in  paragraph  (4)  of  this  section,  if  the 
PLC  Ratio  is  more  than  one  but  not 
gruciter  than  two,  the  Profit  Participation 
Rate  shall  be  computed  as  follows: 

(i)  Nine  percent  (9%),  plus 
(ii)  Tlie  PLC  Ratio  mim;s  one,  times 
three  percent  (3%). 

(4)  Th(3  Profit  Participation  Rate  shall 
be  inde.xed  to  thp  yield-to-maturity  on 
Treasiijy  bonds  with  a  remaining  tenn 
of  tpn  (10)  years  (the  "Treasury  Rate"), 
according  to  the  following  procedures: 

(i)  Llcansefs  that  have  issued 
Participating  Securities  on  only  one 
occasion.  If,  on  the  date  Participating 
Securities  are  issued,  the  Treasury  Rate 
is  other  than  eight  percent  (8%).  the 
Profit  Participation  Rates  specified  in 
paragraphs  (c)  (2)  and  (3)  of  this  section 
shall  be  adjusted  proportionately,  that 
is,  by  the  percentage  difference  between 
such  Treasury  Rate  and  eight  percent 
(8%).  For  example,  if  the  Treasury  Rate 
were  eight  percent  (8%)  when  a 
Licensee  issued  Participating  Securities 
equal  to  one  hundred  percent  (100%)  of 
Leverageable  Capital,  the  Profit 
Participation  Rate  would  be  nine 
percent  (9%)  pursuant  to  paragraph 
(c)(2)  of  this  section.  If  the  Treasury  Rate 
were  ten  percent  (10%)  at  the  time  of 
issuance,  however,  the  Licensee's  Profit 
Participation  Rate  would  be  11.25 
percent 

[{<.10-.08}/.08)-t-l}x.09xl00=11.25%l 

(ii)  Licensees  that  have  issued 
Participating  Securities  on  more  than 
one  occasion.  If,  on  any  of  the  dates 
Participating  Securities  are  issued,  the 
Treasury  Rate  is  other  than  eight  percent 
(8%): 

(A)  Licensee  shall  compute  an  average 
of  such  Treasury  Rates  for  all  issuances 


of  Participating  Seciuities,  weighted  to 
reflect  the  dollar  amount  of  each 
issuance  and  the  portion  of  the  fiscal 
period  during  which  each  issuance  was 
outstanding.  For  example,  if  a  Licensee 
issued  $10  million  of  Participating 
Securities  on  the  first  day  of  its  fiscal 
year  when  the  Treasury'  Rate  was  eight 
percent  (8%),  and  another  SI 5  million 
on  the  300th  day  of  its  fiscal  year  when 
the  Treasury  Rate  was  ten  percent 
(10%),  then  the  weighted  average 
Treasury  Rate  computed  as  of  the  end  of 
the  fiscal  year  would  be  8.42%. 
(15,000,o6ox  (365  -  300)/365=2,671.233; 
10,000,000+2,671,233=12,671.233 
weighted  average  Participating 
Securities; 

{(10.000,000x.08)+(2,671.233x.l0)}y 
12,671.233=8.42%  weighted  average 
Treasury  Rate] 

(B)  The  Profit  Participation  Rates 
specified  in  paragraphs  (c)  (2)  and  (3)  of 
this  section  then  shall  be  adjusted  by 
the  percentage  difference  between  the 
weighted  average  Treasury  Rate  and 
eight  percent  (8%).  In  the  example  given 
in  paragraph  (c)(4){ii)(A)  of  this  section, 
if  the  S25  million  of  Participating 
Securities  issued  were  equal  to  two 
hundred  percent  (200%)  of  Leverageable 
Capital,  the  Profit  Participation  Rate  for 
the  fiscal  year  would  be  12.63%. 
({(<.0842-.08</ 

.08)-t-l}x.l2xl00=12.63%l 

(5)  The  computation  of  the  Profit 
Participation  Rale  shall  not  be  modified 
due  to  an  increase  in  the  Leverageable 
Capital  of  Licensee  unless  the  increase: 

[i]  Is  the  result  of  the  takedown  of 
commitments  or  the  conversion  of  non- 
cash assets,  provided  such 
commitments  or  assets  were  included  in 
the  Licensee's  Private  Capital;  or 

(ii)  Is  expressly  provided  for  in  a  plan 
of  operations  submitted  to  and  approved 
by  SBA  in  writing. 

(d)  Computing  the  Profit 
Participation.  If  the  Base  for  the  relevant 
fiscal  period,  as  determined  in 
paragraph  (b)  of  this  section,  is  greater 
than  zero.  Licensee  shall  compute  the 
Profit  Participation  in  accordance  with 
the  following  procedure: 

(1)  The  Profit  Participation  for  the 
fiscal  year  or  fiscal  year-to-date  shall  be 
the  result  obtained  by  multiplying  the 
Base  by  the  Profit  Participation  Rate 
determined  in  paragraph  (c)  of  this 
section. 

(2)  Such  Profit  Participation  shall  be    . 
reduced  by  any  amoimts  of  Profit 
Participation  that  were  distributed  or 
reserved  for  distribution  to  SBA,  or  its 
designated  agent  or  Trustee,  for  any 
interim  period(s)  during  such  fiscal 
year. 

(3)  Any  computation  of  Profit 
Participation  made  on  the  basis  of  an 
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interim  fiscal  quarter  shall  be  adjusted, 
both  at  fiscal  year-end  and  whenever 
any  additional  interim  Distributions  are 
made,  to  account  for  any  increase  in  the 
Profit  Participation  Rate. 

(e)  Allocation  of  Profit  Participation. 
Prior  to  any  Distribution  and  in  any 
event  within  ninety  (90)  days  following 
the  end  of  the  Licensee's  fiscal  year,  the 
Licensee  shall  allocate  to  its  Profit 
Participation  Account  the  amount  of 
Profit  Participation  calculated  pursuant 
to  paragraph  (d)  of  this  section.  F'onds 
equal  to  amounts  allocated  to  the 
Licensee's  Profit  Participation  Account 
shall  be  reser\-ed  for  distribution  to 
SBA,  its  designated  agent  or  Trustee; 
such  amounts  shall  not  be  available  for 
reinvestment  in  Small  Concerns  or  for 
anv  other  use  by  the  Licensee. 

(f)  Distribution  of  Allocated  Profit 
Participation.  Distribution  of  allocated 
Profit  Participation  shall  be  made  at  the 
same  time  that  profits  are  distributed  to 
private  capital  investors  either  as  tax 
Distributions  or  as  other  returns  on 
capital  (see  §107.245). 

§107.245    DistributionsT 

(a)  General.  Distributions  shall  only 
be  made  based  on  computations  and 
allocations  as  of  the  end  of  a  Licensee's 
fiscal  year  or  fiscal  quarter  (reflecting 
results  for  the  fiscal  year-to-date).  For 
purposes  of  this  §107.245.  Prioritized 
payments  shall  not  be  considered  a 
Distribution,  but  Profit  Participation 
shall  be  considered  a  Distribution  and 
shall  be  included  in  Distributions  made 
to  SBA,  or  its  designated  agent  or 
Trustee,  imder  paragraphs  (b)  and/or  (c) 
of  this  section. 

(b)  Distributions  for  tax  purposes. 
After  all  Prioritized  Payments  have  been 
paid,  and  subject  to  the  liquidity 
requirements  set  forth  in  §  107.241(f).  a 
Licensee  that  is  operating  as  a  limited 
partnership,  an  "S  Corporation",  or  an 
equivalent  pass-through  entity  for  tax 
purposes,  may  make  an  annua! 
distribution  from  Retained  Earnings 
Available  for  Distribution  to  its 
investors  (including  SBA)  in  an  amount 
not  greater  than  the  Licensee's 
Maximum  Tax  Liability.  SBA,  or  its 
designated  agent  or  Trustee,  shall 
receive  a  "tax  Distribution"  equal  to  its 
Profit  Participation  Rate  specified  in 

§  107.244(c)  times  the  Maximum  Tax 
Liability.  For  purposes  of  this 
paragraph,  the  term  "Maximum  Tax 
Liability"  means  the  aggregate  amount 
of  income  allocated  to  partners  or 
shareholders  for  Federal  income  tax 
purposes  with  respect  to  the  fiscal  vear 
of  the  Licensee  immediately  preceding 
such  Distribution,  multiplied  by  the 
highest  combined  marginal  Federal  and 
State  income  tax  rates  for  corporations 


or  individuals,  whichever  is  higher,  on 
each  type  of  income  included  in  such 
return.  For  purposes  of  this  paragraph, 
the  term  "State  income  tax"  means  the 
state  income  tax  of  the  State  where  the 
Licensee's  principal  place  of  business  is 
located. 

(c)  Returns  on  Capital.  After  all 
Prioritized  Payments  and  tax 
Distributions  permitted  under  paragraph 

(b)  of  this  section  have  been  made,  and 
the  liquidity  requirement  set  forth  in 

§  107.241(f)  has  been  satisfied,  a 
Licensee  which  has  Participating 
Securities  outstanding  or  has  Earmarked 
Assets  shall  make  Distributions  to  its 
investors,  specifically  including  SBA,  or 
its  designated  agent  or  Tmstee,  as  if  it 
were  an  investor,  in  the  ratios/ 
percentages  specified  below  within  one 
hundred  twenty  (120)  days  after 
Licensee's  fiscal  year  end.  Subject  to 
prior  written  approval  from  SBA,  a 
Licensee  may  withhold  from  such 
Distributions  reasonable  reser\'es 
necessary  to  protect  Licensee's 
investments  or  relati\e  position  in 
Loans  and  Investments  and  to  meet 
contingent  liabilities,  without  giving 
rise  to  a  payment  failure  in  violation  of 
§  107.262(d)(6).  Under  no  circumstances 
shall  such  reserves  be  used  to  make 
investments  in  additional  portfolio 
companies.  A  Licensee  requesting  prior 
approval  under  this  paragraph  may 
consider  its  request  approved  if  SBA  has 
not  notified  the  Licensee  otheru-ise 
within  thirty  (30)  days  of  receipt  of  such 
request.  A  Licensee  may  make 
Distributions  pursuant  to  this  paragraph 

(c)  as  of  the  end  of  any  fiscal  quarter, 
subject  to  the  same  restrictions  as 
provided  in  this  section.  All 
Distributions  under  this  paragraph  (c)  to 
private  investors  shall  be  from  Retained 
Earnings  Available  for  Distribution  and 
shall  be  a  return  on  capital. 
Distributions  of  Profit  Participation  to 
SBA,  its  designated  agent  or  Trustee, 
also  shall  be  from  Retained  Earnings 
Available  for  Distribution.  Distributions 
under  this  paragraph  to  SBA,  its 
designated  agent  or  Trustee,  which  are 
in  e.xcess  of  the  Profit  Participation  shall 
be  from  Retained  Earnings  Available  for 
Distribution  if  they  are  applied  to 
dividends  or  equivalent  distiibutions  on 
Preferred  Securities  (as  provided  in 
paragraph  (c)(5)  of  this  section,  but  shall 
be  from  other  than  Retained  Earnings 
Available  for  Distribution  if  they  are 
applied  as  a  repayment  or  redemption  of 
Leverage  (see  paragraph  (c)(5)  of  this 
section).  All  Distributions  pursuant  to 
this  paragraph  shall  be  calculated  as 
follows: 

(1)  When  the  amount  of  Leverage 
outstanding  as  of  the  date  of  the 
proposed  Distribution  is  more  than  two 


hundred  percent  (200%)  of  Leverageable 
Capital,  Distribution  to  the  private 
investors  and  to  SBA.  its  designated 
agent  or  Trustee,  shall  be  made  in  the 
ratio  of  Leverageable  Capital  to 
Leverage. 

(2)  When  the  amount  of  Leverage 
outstanding  as  of  the  date  of  the 
proposed  Distribution  is  niore  than  one 
hundred  percent  (100%)  but  not  more 
than  two  hundred  percent  (200%)  of  the 
amount  of  Leverageable  Capital, 
Distributions  to  private  investors  and  to 
SBA,  its  designated  agent  or  Trustee, 
shall  be  made  in  a  one-to-one  (1;1)  ratio. 

(3)  When  the  amoimt  of  Lex  erage 
outstanding  as  of  the  date  of  the 
proposed  Distribution  is  one  hundred 
percent  (100%),  or  less,  of  the  amount 
of  Leverageable  Capital,  SB.\'s 
percentage  share  of  such  DisU^ibution 
shall  be  at  the  Profit  Participation  Rate. 

(4)  SBA  may  restrict  Distributions 
under  this  paragraph  (c)  if  SB.^ 
determines  that  the  value  of  Licensee's 
assets  are  materially  overstated, 
provided  that  SBA  gives  the  Licensee 
notice  of  such  determination  in  advance 
of  the  proposed  Distribution. 

(5)  Distributions  to  SB.A,  its 
designated  agent  cr  T:^r,Xzc,  undci  this 
paragraph  (c)  shall  be  applied  first  to 
Profit  Participation;  second,  to  the 
extent  there  remain  any  Retained 
Earnings  Available  for  Distribution,  to 
dividends  or  equivalent  distributions  on 
Preferred  Securities,  third,  as  a 
redemption  of  Participating  St^curities;    ' 
foiu-th,  as  a  redemption  of  Preferred 
Securities;  and  fifth,  as  the  repayment  of 
principal  of  any  outstanding 
Debentures,  such  rcpaymfcrit  to  be  rrL:idc 
into  e.scrow  on  terms  and  conditions 
determined  by  SBA. 

(d)  Returns' of  capital. 
Notwithstanding  §  107.802.  after  all 
Earned  Prioritized  Payments  and  any 
additional  earned  amounts  computed 
pursuant  to  §  107.243  (l)  and  (d)  and  al! 
Profit  Participation  computed  pursuant 
to  §  107.244(e)  have  been  distributed, 
and  provided  Licensee  does  not  have  a 
condition  of  Capita]  hnpairment,  a 
Licensee  which  has  Partir'pating 
Securities  outstanding  o:  has  Earmarked 
As.sets  may  return  capital  to  its 
investors,  cpecifically  including  SBA, 
its  designated  agent  or  Trustee,  as  if  it 
were  an  investor.  It  m»ay  do  so,  however, 
only  if  the  amount  of  such  Distribution 
does  not  reduce  Licensee's  Regulatory 
Capital  below  the  minimum  required,  or 
cause  Licensee  to  have  excess  Leverage 
contrary-  to  Section  303  of  the  Act.  Any 
return  of  capital  under  this  paragraph 
shall  be  made  to  private  investors  and 
to  SBA  in  the  ratio  of  Leverageable 
Capital  to  Levera^^e  as  of  the  datt.  of  the 
proposed  Distribution;  Provided, 
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however,  thdt  if  a  Licensee  is  required 
to  compute  a  Capital  Impairment 
Percentage  xmdei  §  107.210(h),  such 
ratio  shall  be  modified  by  replacing 
Leverageable  Capital  with  the  product  of 
Leverageable  Capital  multiplied  by  the 
complement  of  the  Capital  Impairment 
Percentage.  For  this  purpose, 
"complement"  means  a  percentage 
equal  to  one  hundred  percent  (100%) 
minus  the  Capital  Impairment 
Percentage,  but  not  less  than  zero. 
Notwithstanding  the  above,  returns  of 
capital  shall  be  subject  to  the  liquidity 
requirement  set  forth  in  §  107.241(f) 
unless  SBA's  prior  written  approval  is 
obtained.  Any  amounts  received  by 
SBA,  its  designated  agent  or  Trustee, 
under  this  paragraph  (d)  shall  be 
applied  to  Leverage  in  the  order  set 
forth  in  paragraph  (c)(5)  of  this  section. 

(e)  In-KJrd  Distributions.  A  Licensee 
making  a  Listribution  pursuant  to 
paragraph  (c)  or  (d)  of  this  section  may 
elect  to  make  such  Distribution  in  the 
form  of  securities  (an  In-Kind 
Distribution),  subject  to  the  following 
conditions: 

(1)  An  In-Kind  Distribution  may  be 
made  only  if  the  specific  securities  to  be 
distributed  are  Pubhcly  Traded  and 
Marketable  at  the  time  of  Distribution. 

(2)  An  In-Kind  Distribution  may  be 
made  only  if  the  Distribution  of  each 
security  is  made  to  all  investors  and  to 
SBA,  its  designated  agent  or  Trustee, 
pro-rata  based  on  the  amounts  that 
would  have  been  distributed  to  each  if 
such  Distributions  were  in  cash. 

(3)  A  Licensee  making  an  In-Kind 
Distribution  shall  impute  a  gain  (loss) 
on  the  securities  being  distributed  as  if 
such  securities  were  being  sold,  using 
the  value  o'"  >:ach  securities  as  of  the 
declaration  date  of  the  planned 
Distribution  in  the  case  of  a  corporate 
Licensee,  and  on  the  distribution  date  in 
the  case  of  an  Unincorporated  Licensee. 
Such  gain  (loss)  shall  be  included  in  the 
calculation  of  Earmarked  Profits 
(Losses)  pursuant  to  §  107.242(e)  as  if  it 
were  realized. 

(4)  A  Licensee  making  an  In-Kind 
Distribution  shall  deposit  SBA's  share  of 
such  securities  for  disposition  wiih  the 
CR.\  which  will  select  a  Disposition 
Agent.  Alternatively,  if  Licensee  agrees, 
SBA  may  direct  that  the  Licensee 
dispose  of  SBA's  share.  If  Licensee 
disposes  of  SBA's  share,  it  shall  remit 
the  proceeds  promptly  to  SBA,  its 
designated  agent  or  Trustee.  As  used  in 
this  paragraph,  the  term  "Disposition 
.^genl"  means  a  Person  who  is 
knowledgeable  about  and  proficient  in 
the  market   .g  of  thinly  traded 
<i!curities. 


§107.146    Post-redemption  obligations. 

After  all  Participating  Securities  have 
been  redeemed,  a  Licensee  shall  have 
the  following  obligations: 

(a)  When  a  Licensee  has  Accumulated 
Prioritized  Payments  as  specified  in 

§  107.243  and  has  not  disposed  of  all 
Earmarked  Assets  as  specified  in 
§  107.242(b),  Licensee's  obligation  to 
distribute  such  Accumulated  Prioritized 
Payments  shall  continue  and 
Distributions  shall  be  made,  at  the  end 
of  each  fiscal  quarter,  from  EHstributable 
Earmarked  Profits,  if  any,  computed  as 
sot  forth  in  §107.243. 

(b)  After  the  disposition  of  all 
Earmarked  Assets,  if  there  remain  any 
Accumulated  Prioritized  Payments,  the 
obligation  to  make  such  payments  shall 
be  extinguished. 

(c)  Notwithstanding  §  107.245.  from 
the  time  of  redemption  of  all 
Participating  Securities  and  until  all 
Earmarked  Assets  have  been  disposed 
of.  Licensee  shall  not  make  any  In-Kind 
Distributions  of  such  assets  unless  it 
pays  to  SBA  such  sums,  up  to  the 
amount  of  the  Unrealized  Appreciation 
on  such  assets,  as  may  be  necessary  to 
pay  in  full  any  Accumulated  Prioritized 
Payments.  Prior  to  making  any  such 
distribution  of  assets  which  are  not 
Publicly  Traded  and  Marketable, 
Licensee  shall  obtain  the  unritten 
approval  of  SB.A,  specifically  including 
approval  of  the  valuation  of  such 
asset(s). 

§  107.247    Special  Rules  for  Companies 
Licensed  on  or  Before  March  31, 1993. 

Companies  licensed  on  or  before 
March  31,  1993  that  apply  for 
Participating  Securities  are  subject  to 
the  following  special  rules: 

(a)  Election  to  exclude  pre-existing 
portfolio.  If  the  proceeds  of  the 
Participating  Security  are  not  used  to 
refinance  outstanding  Debentures  at  the 
time  of  its  first  application  for 
Participating  Securities,  such  Licensee 
may  elect  to  have  its  entire  portfolio  in 
existence  as  of  March  31,  1993  excluded 
from  classification  as  Earmarked  Assets. 
Payment  or  prepayment  of  any 
outstanding  Debenture  shall  be 
presumed  to  be  a  refinancing  of  such 
Debaiture  unless  Licensee  can 
demonstrate  to  the  satisfaction  of  SBA 
that  it  had  financial  resources  to  pay  the 
principal  amount  due  on  the  Debenture 
independent  of  the  proceeds  of  the 
Participating  Securities. 

(b)  Non-Election.  If  such  Licensee 
does  not  elect  to  exclude  such  assets, 
they  shall  be  considered  Earmarked 
Assets,  and  SB.\  shall  receive  a  Profit 
Participation  on  such  Earmarked  Assets 
in  aacorda.^ce  with  the  conditions 
specified  in  §  107.244. 
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(c)  Refinancing  Debentures  with 
Participating  Securities.  SBA  may 
permit  the  proceeds  of  a  Participating 
Security  to  be  used  to  pay  the  principal 
amount  due  on  outstanding  Debentures 
of  such  Licensee,  provided  Licensee  has 
outstanding  Equity  Capital  Investments 
in  an  amount,  at  cost,  equal  to  the 
amount  of  the  Debentures  being 
refinanced,  and  Licensee  has  not  elected 
to  exclude  assets  from  Earmarked 
Assets. 

(d)  Requirements  for  first  issuance  of 
Participating  Securities.  Whether  or  not 
a  company  licensed  prior  to  March  31, 
1993  elects  to  exclude  its  portfolio 
under  paragraph  (a)  of  this  section,  such 
Licensee's  application  for  a  guarantee  of 
its  first  issuance  of  Participating 
Securities  shall  be  subject  to  the 
following  requirements: 

(1)  Licensee  shall  submit  a  valuation 
report  for  each  of  its  Loans  and 
Investments  as  of  the  date  of  the 
financial  statements  submitted  with  its 
application  and  as  of  the  end  of  each  of 
the  prior  three  fiscal  years,  together  with 
the  last  annual  report  (and/or  fiscal 
year-end  financial  statements)  and  most 
recent  interim  financial  statements  of 
each  Small  Concern. 

(2)  If  Licensee  has  negative 
Undistributed  Realized  Earnings  and/or 
a  net  Unrealized  Loss  on  Securities 
Held,  SBA  may  require  Licensee  to 
undergo  a  quasi-reorganization  in 
accordance  with  generally  accepted 
accounting  principles. 

(3)  If  Licensee's  financial  statements 
submitted  with  its  application  are 
interim  financial  statements.  Licensee 
shall  have  a  limited  scope  audit 
performed  by  its  SBA-approved 
independent  public  accountant.  For 
purposes  of  this  paragraph,  "limited 
scope  audit"  means  auditing  procedures 
sufficient  to  enable  the  independent 
public  accountant  to  express  an  opinion 
on  the  Statement  of  Financial  Position 
and  the  accompanying  Schedule  of 
Investments. 

§  1 07.250    Financing  by  use  of  SBA 
Guaranteed  Trust  Certificates  ("TCs"). 

(a)  Authority.  (1)  Fu/7  Faith  and 
Credit.  Sections  321  (a)  and  (b)  of  the 
Act  authorize  SBA  or  its  CRA  to  issue 
TCs,  and  SBA  to  guarantee  the  timely 
payment  of  the  principal  and  interest 
thereon.  Any  guarantee  by  SBA  of  such 
TC  shall  be  limited  to  the  principal  and 
interest  due  on  the  Debentures  or  the 
Redemption  Price  of  and  Prioritized 
Payments  on  Participating  Securities  in 
any  Trust  or  Pool  backing  such  TC.  The 
full  faith  and  tredit  of  the  United  States 
is  pledged  to  the  paj'ment  of  all 
amounts  due  under  the  guarantee  of  any 
TC. 
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(2)  Periodic  Exercise  of  Authority. 
SBA  shall  issue  guarantees  of 
Debentures  and  Participating  Securities 
under  section  303  and  of  TCs  under 
section  321  of  the  Act  at  three  month 
intervals,  or  at  shorter  intervals,  taking 
into  account  the  amount  and  number  of 
such  guarantees  or  TCs, 

(3)  Terms  and  Conditions  of  the  TCs. 
TCs  shall  provide  for  a  pass-through  to 
their  holders  of  all  amounts  of  principal 
and  interest  paid  on  the  Debentures,  or 
the  Redemption  Price  of  and  Prioritized 
Payments  on  the  Participating 
Securities,  in  the  Pool  or  Trust  against 
which  they  are  issued.  SBA  shall 
determine  the  legal  and  other  terms  and 
conditions  of  TCs  in  conjunction  with 
the  Secretar>-  of  the  Treasury  and  its 
own  statutory'  authority  and  such  other 
requirements  as  may  be  mandated  by 
law.  The  interest  rate  on  Debentures  or 
the  Prioritized  Payment  rate  on  Lhe 
Participating  Securities  in  a  Trust  or 
Pool  shall  be  determ.ined  pursuant  to 
section  303  fb)  or  (g).  respectively,  of  the 
Act. 

(4)  Section  301  (d I  Suhsidv.  Subject  to 
the  limits  of  §  107.203(c).  if  SBA 
guarantees  Debentures  of  a  section 
301(d)  Licensee,  section  303(d)  of  the 
Act  requires  SBA  to  make  payments  to 
the  CRA,  or  to  the  bolder  of  any  such 
Debenture,  sufficient  to  reduce  tlie 
effective  rate  of  interest  to  such  Licensee 
during  the  first  f!\e  years  of  the  term  of 
such  Debenture  by  three  percentage 
points. 

(5)  Rights  of  Prepaywfnt  of 
Debentures  or  Early  Redemption  of 
Participating  Securities  on  a  TC. 

(i)  Tne  rights,  if  any,  of  a  Licensee  to 
prepay  any  Debenture  or  make  early 
redemption  of  any  Participating 
Security  are  established  by  the  terms  of 
such  securities,  and  no  such  right  is 
created  or  denied  by  the  regulations  in 
this  part. 

(ii)  SBA's  rights  to  purchase  or  prepay 
and  Debenture  without  premium  are 
established  by  the  terms  of  Ure  Guaranty 
Agreement  relating  to  the  Debenture. 
SBA's  rights  to  redeem,  at  any  time,  any 
Participating  Security  without  premium 
are  established  by  the  terms  of  the 
Guaranty  Agreement  relating  to  die 
Participating  Security. 

(iii)  Any  prepayment  of  a  Debenture 
or  early  redemption  of  a  Participating 
Security  pursuant  to  tlie  terms  of  the 
Guaranty  Agreement  relating  to  such 
securities,  shall  reduce  the  SB.\ 
guarantee  of  timely  payment  of 
principal  and  interest  on  a  TC  in 
proportion  to  the  amount  of  principal  or 
Redemption  Price  that  such  prepaid 
Debenture  or  redeemed  Participating 
Security  represents  in  the  Trust  or  Pool 
backing  such  TC. 


(iv)  SBA  shall  be  discharged  from  its 
guarantee  obligation  to  the  holder  or 
holders  of  any  TC,  or  any  successor  or 
transferee  of  such  holder,  to  the  extent 
of  any  such  prepayment,  whether  or  not 
such  successor  or  transferee  shall  have 
notice  of  any  such  prepavn-cnt. 

(v)  Interest  on  prepaid  "Debentures  and 
Prioritized  Payments  on  Participating 
Securities  shall  accrue  only  through  the 
date  of  such  voluntary  prepayment  or 
SBA  payment,  as  the  case  may  be. 

(vi)  In  the  event  that  all  Debentures  or 
Participating  Securities  constituting  a 
Trust  or  Pool  are  prepaid,  the  TCs 
backed  by  such  Trust  or  Pool  shall  be 
redeemed  by  payment  of  the  unpaid 
principal  and  interest  on  the  TCs; 
Provided,  however,  that  in  the  case  of 
the  prepayment  of  a  Debenture  pursuant 
to  the  provisions  of  the  Guaranty 
Agreement  relating  to  the  Debenture,  the 
CRA  shall  pass  through  pro  rata  to  the 
holders  of  the  TCs  any  such 
prepayments  including  any  prepayment 
penalty  paid  by  the  obligor  Licensee 
pursuant  to  the  terms  of  the  Debenture. 

(R)  SBA  ownership  rights.  In  the  event 
SB.^  pays  a  claim  under  the  gu'irantee 
of  a  TC,  it  shall  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment;  no 
state  or  Federal  law  shall  preclude  or 
limit  SBA's  exercise  of  its  ownership 
rights  acquired  by  subrogation  upon 
payment  under  its  guarantee. 

(7)  Pool  or  Trust  approval.  SBA  shall 
approve  the  formation  cf  each  Pool  or 
Trust. 

(8)  Pool  or  Trust  attributes.  SBA  may, 
in  its  discretion,  establish  the  size  of  the 
Pools  and  their  composition,  the  interest 
rate  on  the  TCs  issued  against  Trusts  or 
Pools,  fees,  discounts,  premiums  and 
other  charges  made  in  connection  with 
the  Pools,  Trusts,  and  TCs,  r.nd  any 
other  characteristics  of  a  Pool  or  Trust 

it  deems  appropriate. 

fb)  functions  of  the  CP^A.  Pursuant  to 
a  contract  entered  into  with  SBA,  the 
CRA  shall  do  the  following  as  agent  of 
SBA: 

(1)  Issuance  of  the  TCs.  Upon  the 
formation  of  any  Pool  or  Trust  approved 
by  SBA,  CR.^  shall  issue  TCs,  in  the 
form  prescribed  by  SBA,  upon  the 
primary  sale  cf  Debentures  or 
Participating  Securities,  and  shall  issue 
or  effect  the  transfer  of  TCs  upon  the 
sale  of  original  issue  TCs  in  any 
secondary  market  transaction. 

(2)  Receipt  of  amounts  due  on 
Debentures  and  Participating  Securities. 
CRA  shall  receive  payments  from 
Licensees  of  amounts  due  on 
Debentures  and  Participating  Securities, 
and  amounts  paid  under  voluntary 
prepayments  or  prepayments  by  SBA 
pursuant  to  the  terms  of  the  relevant 
Guaranty  Agreements. 


(3)  Payments  of  amounts  due  on  TCs. 
CRA  shall  make  periodic  payments  as 
scheduled  or  required  by  the  terms  of 
the  TCs,  and  pay  all  amounts  required 
to  be  paid  upon  prepayment  of 
Debentures  or  redemption  of 
Participating  Securities. 

(4)  Custody  of  Debentures  and 
Participating  Securities  and 
Documentation.  CR,A  shall  hold  and 
safeguard  all  Debentures  and 
Participating  Securities  constituting 
Trusts  or  Pools  and  shall  release,  upon 
instructions  of  SBA,  the  Dentures  and 
Participating  Securities  paid  in  full  at 
maturity  or  prepaid  in  full  prior  to 
maturity.  CRA  also  shall  be  custodian  of 
such  ether  documentation  as  SbA  shall 
direct  by  written  instructions. 

(5)  Registration  of  Debentures  and 
Participating  Securities  and  TCs.  CRA 
shall  provide  for  the  registration  of  all 
pooled  Debentures  and  Participating 
Securities,  all  Pools  and  Trusts,  and  all 
TCs.  With  respect  to  each  sale  of 
Debentures  or  Participating  Securities, 
such  registration  shall  include: 

(i)  The  identification  of  the  selling 
License; 

(ii)The  interest  rate  to  be  paid  on  the 
Debentures: 

(iii)  The  Prioritized  Payment  rate  to  be 
paid  on  the  Participating  Securities; 

(iv)  .Ml  commissions,  fees,  and/or 
discounts  paid  to  brokers  and  dealers  in 
TCs  or  others; 

(v)  Identification  of  each  purchaser 
and  anv  subsequent  purchaser  of  any 
TC; 

(vi)  The  interest  rate  on  any  TC; 

(vii)  The  pri(.e  paid  by  any  purcha.ser 
for  a  TC; 

(viii)  The  fee  of  the  CR.'\;  And 

(ix)  Such  other  information  as  SBA 
may  deem  appropriate  or  that  may  be 
customary  in  the  markets  for 
transactions  of  similar  type. 

(6)  FideUty  bond  or  insurance.  CRA 
shall  provide  a  fidehty  bond  or 
insurance  in  such  amount  as  SBA  m.ay 
require  to  fully  protect  the  interest  of 
the  government. 

(7)  Other  necessary  functions.  CK\ 
shall  perform  such  other  functions  as 
SBA  may  deem  necessary  to  implement 
the  provisions  of  this  section. 

(c)  SBA  regulation  of  disclosure  and 
Brokers  and  Dealers.  (1)  Dii-closure  to 
purchasers.  Prior  to  any  .sale  of  a 
Debenture,  Participating  Security,  or  TC, 
SBA  shall  require  the  seller,  or  the 
broker  or  dealer  as  agent  for  the  seller, 
to  disclose  to  the  purchaser,  in  a  form 
prescribed  or  approved  by  SBA, 
specified  information  on  the  terms, 
conditions,  and  yield  of  such 
instrument. 

(2)  Brokers  and  Dealers.  Each  broker, 
dealer,  and  Pool  or  Trust  assembler 
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approved  by  SBA  piu^uant  to  these 
regulations  shall  either  be  regulated  by 
a  Federal  financial  regulatory  agency,  or 
be  a  member  of  the  National  Association 
of  Securities  Dealers  (NASD),  and  shall 
be  in  good  standing  in  respect  to 
compliance  with  the  financial,  ethical, 
and  reporting  requirements  of  such 
body.  They  also  shall  be  in  good 
standing  with  SBA  as  determined  by  the 
SBA  Associate  Administrator  for 
Investment  (see  paragraph  (c)(3)(v)  of 
this  section)  and  shall  provide  a  fidelity 
bond  or  insurance  in  such  amount  as 
SBA  may  require.  Nothing  in  these 
provisions  shall  affect  the  applicability 
of  the  securities  laws,  as  that  term  is 
defined  in  section  3(a)(47)  of  the 
Securities  Exchange  Act  of  1934,  or  any 
of  the  rules  and  regulations  thereunder. 
or  otherwise  supersede  or  limit  the 
jurisdiction  of  the  Securities  and 
Exchange  Commission  or  any  authority 
at  any  time  conferred  under  the 
securities  laws. 

(3)  Suspension  and/or  termination  of 
Broker  or  Dealer.  SBA  shall  exclude 
from  the  sale  and  all  other  dealings  in 
Debentures,  Participating  Securities  or 
TCs  any  broker  or  dealer: 

(i)  If  such  broker's  or  dealer's 
authority  to  engage  in  the  securities 
business  has  been  revoked  or  suspended 
by  a  supervisory  agency.  When  such 
authority  has  been  suspended,  such 
broker  or  dealer  will  be  suspended  by 
SBA  for  the  duration  of  such  suspension 
by  the  supervisory  agency. 

(ii)  If  such  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  its  fitness  to  participate  in  the  market 
for  Debentures,  Participating  Securities 
or  TCs,  such  broker  or  dealer  may  be 
suspended  while  the  charge  is  pending. 
Upon  conviction,  participation  may  be 
terminated. 

(iii)  When  such  broker  or  dealer  has 
suffered  an  adverse  final  civil  judgment, 
holding  that  such  broker  or  dealer  has 
committed  a  breach  of  trust  or  violation 
of  law  or  regulation  protecting  the 
integrity  of  business  transactions  or 
relationships,  participation  in  the 
market  for  Debentures,  Participating 
Seciuities  or  TCs  may  be  terminated. 

(iv)  When  such  broker  or  dealer  has 
failed  to  make  full  disclosure  of  the 
information  required  by  §  107.250(c)(1) 
of  this  part,  such  broker's  or  dealer's 
participation  in  the  market  for 
Debentures,  Participating  Securities  or 
TCs  may  be  terminated. 

(v)  Proceedings  to  terminate  such 
broker's  or  dealer's  participation  in  the 
market  for  Debentures,  Participating 
Securities  or  TCs  shall  be  conducted  in 
accordance  with  Part  134  of  this  Title. 
SBA  may,  for  any  of  the  reasons  stated 


above,  suspend  the  privilege  of  any 
broker  or  dealer  to  participate  in  this 
market.  SBA  shall  give  wTitten  notice  at 
least  ten  (10)  business  days  prior  to  the 
effective  date  of  such  suspension.  Such 
notice  shall  inform  the  broker  or  dealer 
of  the  opportunity  for  a  hearing 
pursuant  to  part  134  of  this  Title.  The 
Assistant  Administrator  of  the  Office  of 
Hearings  and  Appeals  or  an 
Administrative  Law  Judge  of  such  office 
shall  be  the  reviewing  official  for 
purposes  of  §§  134.32(b)(7)  and  134.34. 

(a)  Access  to  records.  The  CRA  and 
any  broker,  dealer  and  Pool  or  Trust 
assembler  operating  under  the 
regulations  in  this  part  shall  make  all 
books,  records  and  related  materials 
associated  with  Debentures, 
Participating  Securities  and  TCs 
available  to  SBA  for  review  and  copying 
purposes.  Such  access  shall  be  at  such 
party's  primary  place  of  business  during 
normal  business  hours. 

(e)  Selling  Debentures,  Participating 
Securities  and  TCs.  The  function  of 
locating  purchasers,  and  negotiating  and 
closing  the  sale  of  Debentures. 
Participating  Securities  and  TCs,  may  be 
performed  either  by  SBA  or  an  agent 
appointed  by  SBA.  Nothing  in  the 
regulations  in  this  part  shall  bo 
interpreted  to  prevent  the  CRA  from 
acting  as  SBA's  agent  for  this  purpose. 

(f)  Agents.  SBA  will  appoint  or  cause 
to  be  appointed  agent(s)  to  perform 
functions  necessary  to  market  and 
service  Debentures,  Participating 
Securities,  or  TCs  pursuant  to  this  part. 

(1)  Selling  Agent.  As  a  condition  of 
guaranteeing  a  Debenture  or 
Participating  Security,  SBA  shall  cause 
each  Licensee  to  appoint  a  Selling  Agent 
lo  perform  functions  which  include,  but 
are  not  limited  to: 

(i)  Selecting  qualified  entities  to 
become  pool  or  Trust  assemblers 
("Poolers").  Such  actions  shall  be 
subject  to  SBA  prior  written  approval 
and  to  the  provisions  of  paragraph  (c)(2) 
of  this  section. 

(ii)  Receiving  guaranteed  Debentures 
end  Participating  Securities  as  well  as 
negotiating  the  terms  and  conditions  of 
periodic  offerings  of  Debentures  and/or 
TCs  with  Poolers  on  behalf  of  Licensees. 

(iii)  Directing  and  coordinating 
periodic  sales  of  Debentures  and 
Participating  Securities  and/or  TCs. 

(iv)  Arranging  for  the  production  of 
the  Offering  Circular,  certificates,  and 
such  other  documents  as  may  be 
required  from  time  to  time. 

(2)  Fiscal  Agent.  SBA  shall  appoint  a 
Fiscal  Agent  to: 

(i)  Establish  performance  criteria  for 
Poolers. 

(ii)  Monitor  and  evaluate  the  financial 
markets  to  determine  those  factors  that 


will  minimize  or  reduce  the  cost  of 
funding  Debentures  or  Participating 
Securities. 

(iii)  Monitor  the  performance  of  the 
Selling  Agent,  Poolers,  CRA,  and  the 
Trustee. 

(iv)  Perform  such  other  functions  as 
SBA,  from  time  to  time,  may  prescribe. 

§  1 07.260    Conditions  affecting  good 
standing  of  Licensees  with  Leverage. 

Licensees  with  outstanding 
Debentiues  issued  after  April  25, 1994 
are  subject  to  the  provisions  of 
§  107.261.  Licensees  with  outstanding 
Preferred  Securities  issued  after  April 
25,  1994  and/or  with  outstanding 
Participating  Securities  or  with 
Earmarked  Assets  in  their  portfolios  are 
subject  to  the  provisions  of  §  107.262. 

§107.261    Conditions  affecting  Issuers  of 
Debentures. 

(a)  Applicability.  The  provisions  of 
this  section  apply  to  Licensees  issuing 
Debentures  after  April  25, 1994.  All 
such  Licensees  shall  be  deemed  to  have 
agreed  to  the  terms,  conditions  and 
remedies  set  forth  in  this  section,  as  in 
effect  at  the  time  of  such  issuance  and 
as  if  fully  set  forth  in  such  Debentures. 
Debentures  issued  prior  to  April  25, 
1994  shall  continue  to  be  governed  by 
the  remedies  in  effect  at  the  time  of  their 
issuance. 

(b)  Automatic  Events  of  Default. 
Without  notice,  presentation  or  demand, 
the  entire  indebtedness  evidenced  by 
Debentures,  including  accrued  interest, 
and  any  other  amounts  owed  SBA  with 
respect  thereto,  shall  be  immediately 
due  and  payable,  and  Licensee  shall  be 
deemed  to  have  consented  to  the 
appointment  of  SBA  or  its  designee  as 
receiver  of  Licensee  pursuant  to  Section 
311(c)  of  the  Act,  upon  the  occurrence 
of  any  one  or  more  of  the  following 
events: 

(1)  Insolvency.  Licensee  becomes 
equitably  or  legally  insolvent. 

(2)  Voluntary  assignment.  Licensee 
makes  a  voluntary  assignment  for  the 
benefit  of  creditors  without  SBA's  prior 
written  approval. 

(3)  Bankruptcy.  A  petition  is  filed  by 
Licensee  in  commencement  of  any 
bankruptcy  or  reorganization 
proceeding,  receivership,  dissolution  or 
other  similar  creditors'  rights 
proceeding,  or  such  action  is  initiated 
against  Licensee  and  is  not  dismissed 
within  60  days. 

(c)  Events  of  Default  with  notice. 
Upon  written  notice,  SBA  may  declare 
the  entire  indebtedness  evidenced  by 
Debentures,  including  accrued  interest, 
and/or  any  other  amoimts  owed  SBA 
with  respect  thereto,  immediately  due 
and  payable,  and  SBA  may  avail  itself 
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of  any  remedy  available  under  the  Act, 
specifically  including  institution  of 
proceedings  for  the  appointment  of  SBA 
or  its  designee  as  receiver  of  Licensee 
pursuant  to  Section  311(c)  thereof,  upon 
the  occurrence  of  any  one  or  more  of  the 
following  events  as  determined  by  SBA: 

(1)  Fraud.  Licensee  commits  a 
fraudulent  act  which  causes  detriment 
to  SBA's  pHJsition  as  a  creditor  or 
guarantor. 

(2)  Fraudulent  transfers.  Licensee 
makes  any  transfer  or  incurs  any 
obligation  that  is  fraudulent  under  the 
terms  of  11  U.S.C  548. 

(3)  Willful  conflicts  of  interest. 
Licensee  willfully  violates  §  107.903. 

(4)  Willful  non-compliance.  Licensee 
willfully  violates  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  Section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(5)  Repeated  Events  of  Default.  At  any 
time  after  being  notified  by  SBA  of  the 
occurrence  of  an  Event  of  Default  under 
paragraph  (d)  of  this  section,  Licensee 
engages  in  similar  behavior  which 
results  in  another  occurrence  of  the 
same  Event  of  Default. 

(6)  Transfer  of  Control.  Licensee 
violates  §  107.104  and/or  willfully 
violates  §  107.501,  and  such  violation 
results  in  a  transfer  of  Control  of 
Licensee. 

(7)  Non<ooperation  under 

§  107.261(e).  Licensee  fails  to  take 
appropriate  steps,  satisfactory  to  SBA,  to 
accomplish  such  action  as  SBA  may 
have  required  pursuant  to  paragraph  (e) 
of  this  section. 

(8)  Kon-notification  of  Events  of 
Default.  Licensee  fails  to  notify  SBA  as 
soon  as  it  knows  or  reasonably  should 
have  known  that  any  Event  of  Default 
exists  as  set  forth  in  this  section. 

(9)  Non-notification  of  defaults  to 
others.  Licensee  fails  to  notify  SEA  in 
writing  within  ten  days  from  the  date  of 
a  declaration  of  an  event  of  default  or 
nonperformance  by  Licensee  under  any 
note,  debenture  or  indebtedness  of 
Licensee  issued  to,  or  held  bv.  anvone 
other  than  SBA. 

(d)  Events  of  Default  with  opportunity 
to  cure.  Upon  written  notice  by  SB.'V  to 
a  Licensee  of  the  existence  of  one  or 
more  of  the  following  Events  of  Default 
as  determined  by  SBA,  and  the 
provision  by  SBA  of  an  opportunity  to 
cure  such  default(s)  within  a  time 
period  of  not  less  than  fifteen  (15)  days, 
and  only  if  Licensee  fails  to  cure  such 
defauh(s)  to  SBA's  satisfaction  within 
such  time  p)eriod.  SBA  may  declare  the 
entire  indebtedness  evidenced  by 
Debentures,  including  accrued  interest, 
and/or  any  other  amounts  owed  SBA 


with  respect  thereto,  to  be  immediately 
due  and  payable,  and  SBA  may  avail 
itself  of  any  remedy  available  under  the 
Act.  specifically  including  institution  of 
proceedings  for  the  appointment  of  SBA 
or  its  designee  as  receiver  of  Licensee 
pursuant  to  Section  311(c)  thereof: 

(1)  Excessive  fees,  (i)  If  SBA  has 
previously  approved  an  aggregate 
amount  to  be  paid  for  salaries  or  other 
compensation  of  officers,  directors, 
employees,  or  fees  paid  to  Investment 
Advisers/Managers,  and  such  amount 
has  increased  without  SBA's  prior 
written  approval,  or  (ii)  if  SBA  has 
previously  approved  a  formula  for  the 
aggregate  amount  to  be  paid  for  salaries 
or  other  compensation  of  officers, 
directors,  or  employees,  or  fees  paid  to 
Investment  Advisers/Managers,  and  the 
aggregate  amount  paid  exceeds  the 
formula  amount  or  the  formula  has 
changed  viithout  SBA's  prior  written 
approval. 

(2)  Improper  Distributions.  Licensee 
makes  any  Distribution  to  its 
shareholders  or  partners,  except  with 
the  prior  WTitten  consent  of  SBA,  other 
than: 

(i)  As  permitted  under  §  107.802: 
(ii)  Payments  out  of  Retained  Earnings 
Available  for  Distribution  based  on 
either  the  shareholders'  pro-rata 
interests  or  the  provisions  for  profit 
distributions  in  Licensee's  partnership 
agreement,  as  appropriate;  and 

(iii)  Distributions  by  Licensees  issuing 
Participating  Securities  as  permitted 
under  §§  107.243  and  107.245. 

(3)  Failure  to  make  pa\7nent.  Unless 
otherwise  approved  by  SBA.  failure  by 
Licensee  to  make  timely  payment  of  any 
amount  due  under  any  security  or 
obligation  of  Licensee,  issued  to,  held  or 
guaranteed  by  SB.\. 

(4)  Failure  to  maintain  Regulatory 
Capital.  Licensee  fails  to  maintain  its 
minimum  Regulator^'  Capital  as 
required  under  these  regulations  or. 
without  the  prior  written  consent  of 
SBA,  reduces  its  Regulatory  Capital, 
e.xcept  as  permitted  bv  §§  107.245  and 
107.802. 

(5)  Capital  Impairment.  Licensee  has 
a  condition  of  Capital  Impairment  as 
determined  under  §  107.210(h). 

(6)  Cross-defaalt.  Failure  of  Licensee 
to  pay  any  amount  when  due  on  any 
obligation  greater  than  Si 00, 000  or  the 
occurrence  of  any  event  or  the  existence 
of  any  condition,  the  effect  of  which 
default  or  event  or  condition  is  to  cause 
or  to  permit  such  obligation  to  become 
due  or  to  become  payable  (with  or 
without  notice)  prior  to  its  stated 
maturity,  unless  Licensee  pays  such 
amount  within  any  applicable  grace 
period  or  contests  the  payment  of  such 


obhgation  in  good  faith  by  appropriate 
proceedings. 

(7)  Nonperformance.  Nonperformance 
or  violation  by  Licensee  of  one  or  more 
of  the  terms  and  conditions  of  any  note. 
Debenture,  or  other  obligation  of 
Licensee  issued  to.  held  or  guaranteed 
by  SBA,  or  of  any  agreement  with  or 
conditions  imposed  by  SBA  in  its 
administration  of  the  Act  and  the 
regulations  promulgated  thereunder. 

(8)  Noncompliance.  Except  as 
otherwise  provided  in  paragraph  (c)(5) 
of  this  section,  failure  of  Licensee,  as 
determined  by  SBA.  to  comply  with  one 
or  more  of  the  substantive  provisions  of 
the  Act,  specifically  including  but  not 
limited  to  the  provisions  summarized  in 
section  310(c)  of  the  Act,  or  any 
substantive  regulation  promulgated 
under  the  Act. 

(9)  Failure  to  maintain  investment 
ratios.  Failure  of  Licensee  to  maintain 
the  investment  ratio  for  Leverage  in 
excess  of  three  hundred  percent  (300%) 
of  Leverageable  Capital  (§  107.230(c)(3)). 
if  apphcable  to  such  Licensee,  as  of  the 
end  of  each  fiscal  year.  For  this  purpose. 
any  prepayment,  sale,  or  disposition  of 
Venture  Capital  Financing,  increase  in 
Leverageable  Capital,  and  receipt  of 
additional  Leverage,  within  120  days 
prior  to  the  end  of  the  fiscal  year  shall 
be  disregarded  in  determining  whether 
Licensee  meets  the  foregoing 
requirement  as  of  the  close  of  its  fiscal 
year. 

(p)  Repeated  non-substantive 
violations.  If  a  Licensee  repeatedly  fails 
to  comply  with  any  one  or  more  of  the 
non-substantive  provisions  of  the  Act  or 
any  non-substantive  regulation 
promulgated  thereunder.  SB.^,  after 
written  notification  to  the  Licensee  and 
until  such  condition  is  cured  to  SBA's 
satisfaction,  shall  deny  additional 
Leverage  to  such  Licensee  and/or 
require  such  Licensee  to  take  such 
actions  as  SBA  may  determine  to  be 
appropriate  under  the  circumstance's. 

if)  Consent  to  removal  of  officers, 
directors,  or  general  partners  and 'or 
appointment  of  receiver.  The  Articles  of 
any  Licensee  issuing  Debenturos  aftfr 
April  25.  1994.  shall  include  the 
following  provisions  as  a  condition  to 
the  purchase  or  guarantee  by  SBA  of 
such  Leverage.  Upon  the  o(  currence  of 
any  of  the  events  specified  in  13  CFR 
107.261(c)  (1)  through  (6)  or  107.261(d) 
(1)  througli  (3)  as  determined  by  SBA. 
SBA  shall  have  the  right,  and  Licensee 
consents  to  SBA's  exercise  of  such  right: 

(1)  With  resped  to  a  Corporate- 
Licensee,  upon  written  notice,  to  require 
Licensee  to  replace,  with  individuals 
approved  by  SBA.  one  or  more  of 
Licensee's  officers  and/ or  such  number 
of  directors  of  Licensee's  board  of 
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directors  as  is  sufficient  to  constitute  a 
majority  of  such  board;  or 

(2)  With  respect  to  an  Unincorporated 
Licensee,  upon  written  notice,  to  require 
Licensee  to  remove  the  person(s) 
responsible  for  such  occurrence  and/or 
to  remove  the  general  partner  of 
Licensee,  whicn  general  partner  shall 
then  be  replaced  in  accordance  with 
Licensee's  Articles  by  a  new  general 
partner  approved  by  SBA;  and/or 

(3)  Witn  respect  to  either  a  Corporate 
or  Unincorporated  Licensee,  to  obtain 
the  appointment  of  SBA  or  its  designee 
as  receiver  of  Licensee  pursuant  to 
section  311(c)  of  the  Act  for  the  purpose 
of  continuing  to  operate  Licensee.  The 
appointment  of  a  receiver  to  liquidate  a 
Licensee  shall  not  be  within  such 
consent,  but  shall  instead  be  governed 
by  the  relevant  provisions  of  the  Act. 

S  107.262    Conditions  affecting  Issuers  of 
Preferred  Securities  and/or  Participating 
Securities. 

(a)  Applicability.  The  conditions  of 
this  section  apply  to  Licensees  issuing 
Preferred  Securities  after  April  25, 1994, 
and  to  Licensees  with  outstanding 
Participating  Securities  or  with 
Earmarked  Assets  in  their  portfolios. 
The  Articles  of  any  such  Licensee  shall 
include  the  provisions  of  this  §  107.262 
as  a  condition  to  the  purchase  by  SBA 
of  Preferred  Secvirities,  or  as  a  condition 
to  the  guarantee  by  SBA  of  Participating 
Securities  and  for  so  long  as  the 
Licensee  owns  Earmarked  Assets. 
Preferred  Securities  issued  prior  to 
April  25, 1994  shall  continue  to  be 
governed  by  the  remedies  in  effect  at  the 
time  of  their  issuance. 

(b)  Consent  to  removal  of  officers, 
directors,  or  general  partners,  and /or 
appointment  of  receiver.  Upon  the 
occurrence  of  any  of  the  conditions  set 
forth  below,  as  determined  by  SBA,  SBA 
shall  have  the  following  rights,  and 
Licensee  consents  to  SBA's  exercise  of 
any  or  all  of  such  rights:  With  respect 

to  a  Corporate  Licensee,  upon  written 
notice,  to  require  Licensee  to  replace, 
with  individuals  approved  by  SBA,  one 
or  more  of  Licensee's  officers  andVor 
such  number  of  directors  of  Licensee's 
board  of  directors  as  is  sufficient  to 
constitute  a  majority  of  such  board;  or 
with  respect  to  an  Unincorporated 
Licensee,  upon  written  notice,  to  require 
Licensee  to  remove  the  person(s) 
responsible  for  such  occurrence  and/or 
to  remove  the  general  partner  of 
Licensee,  which  general  partner  shall 
then  be  replaced  in  accordance  with 
Licensee's  Articles  by  a  new  general 
partner  approved  by  SBA;  and/or  with 
respect  to  either  a  Corporate  or 
Unincorporated  Licensee,  to  the 
appointment  of  SBA  or  its  designee  as 


receiver  of  Licensee  pursuant  to  section 
311(c)  of  the  Act  for  the  purpose  of 
continuing  to  operate  Licensee.  The 
appointment  of  a  receiver  to  liquidate  a 
Licensee  shall  not  be  within  such 
consent,  but  shall  instead  be  governed 
by  the  relevant  provisions  of  the  Act. 
The  conditions  shall  be  as  follows: 

(1)  Insolvency  or  extreme  Capital 
Impairment.  Licensee  becomes 
equitably  or  legally  insolvent,  or  has  a 
Capital  impairment  Percentage  of  one 
hundred  percent  (100%)  or  more 
("extreme  Capital  Impairment")  and  has 
not  cured  such  Capital  Impairment 
within  the  time  limits  set  by  SBA  in 
wrriting.  In  this  regard,  no  issuer  of 
Participating  Securities  shall  be  deemed 
to  have  a  condition  of  extreme  Capital 
Impairment  during  the  first  eight  (8) 
years  following  its  initial  issuance  of 
Participating  Securities,  and  no 
Licensee  shall  be  afforded  an 
opportunity  to  cure  under  this 
paragraph  if  it  has  already  been  afforded 
an  opportunity  to  cure  its  Capital 
Impairment  under  paragraph  (d)(3)  of 
this  section. 

(2)  Voluntary  assignment.  Licensee 
makes  a  voluntary  assignment  for  the 
benefit  of  creditors. 

(3)  Bankruptcy.  Licensee  commences 
any  bankruptcy  or  reorganization 
proceeding,  receivership,  dissolution  or 
other  similar  creditors'  rights 
proceeding,  or  such  action  is  initiated 
against  Licensee  and  is  not  dismissed 
within  sixty  (60)  days. 

(4)  Transfer  of  Control.  Licensee 
violates  §  107.104  and/or  willfully 
violates  §  107.601,  and  such  violation 
results  in  a  transfer  of  Control  of 
Licensee. 

(5)  Fraud.  Licensee  commits  a 
fraudulent  act  which  causes  serious 
detriment  to  SBA's  position  as  a 
guarantor. 

(6)  Fraudulent  transfers.  Licensee 
makes  any  transfer  or  incurs  any 
obligation  that  is  fraudulent  under  the 
termsof  IIU.S.C.  548. 

(c)  Failure  to  remove.  Upon  the 
occurrence  of  any  of  the  conditions  set 
forth  below,  as  determined  by  SBA.  and 
only  if  Licensee  fails  to  remove  the 
per6on(s)  SBA  identifies  as  responsible 
for  such  occurrence  and/or  cure  such 
occurrence  to  SBA's  satisfaction  within 
a  time  period  determined  by  SBA  (but 
not  less  than  fifteen  (15)  days).  SBA 
shall  have  the  following  rights,  and 
Licensee  consents  to  SBA's  exercise  of 
any  or  all  of  such  rights:  With  respect 
to  a  Corporate  Licensee,  upon  written 
notice,  to  replace  one  or  more  of 
Licensee's  officers  and/or  such  number 
of  directors  of  Licensee's  board  of 
directors  as  is  sufficient  to  constitute  a 
majority  of  such  board;  or  with  respect 


to  an  Unincorporated  Licensee,  upon 
written  notice,  to  require  Licensee  to 
remove  the  person(s)  responsible  for 
such  occurrence  and/or  to  remove  the 
general  partner  of  Licensee,  which 
general  partner  shall  then  be  replaced  in 
accordance  with  Licensee's  Articles  by 
a  new  general  partner  approved  by  SBA; 
and/or  with  respect  to  either  a  Corporate 
or  Unincorporated  Licensee,  to  obtain 
the  appointment  of  SBA  or  its  designee 
as  receiver  of  Licensee  pursuant  to 
section  311(c)  of  the  Act  for  the  purpose 
of  continuing  to  operate  Licensee.  "The 
appointment  of  a  receiver  to  liquidate  a 
Licensee  shall  not  be  within  such 
consent,  but  shall  instead  be  governed 
by  the  relevant  provisions  of  the  Act. 
The  conditions  shall  be  as  follows: 

(1)  Willful  conflicts  of  interest. 
Licensee  willfully  violates  §  107.903. 

(2)  Willful  or  repeated 
noncompliance.  Licensee  willfully  or 
repeatedly  violates  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(3)  Failure  to  comply  with  restrictions 
under  Section  107.262(d).  Licensee  fails 
to  comply  with  the  restrictions  imposed 
by  SBA  under  paragraph  (d)  of  this 
section. 

(d)  Consent  to  restricted  operations. 
Upon  the  occurrence  of  any  of^e 
conditions  set  forth  in  this  paragraph 
(d),  as  determined  by  SBA,  and  until 
such  condition(s)  are  cured  to  SBA's 
satisfaction  within  a  time  period 
determined  by  SBA  (but  not  less  than 
fifteen  (15)  days),  upon  written  notice 
SBA  shall  have  the  follownng  rights,  and 
Licensee  consents  to  SBA's  exercise  of 
any  or  all  of  such  rights:  To  prohibit 
Licensee  from  making  any  additional 
investments  except  for  investments 
pursuant  to  legally  binding 
commitments  entered  into  by  Licensee 
prior  to  such  notice  and,  subject  to 
SBA's  prior  written  approval, 
investments  that  are  necessary  to  protect 
Licensee's  investment;  until  all  Leverage 
is  redeemed  and  amounts  due  are  paid, 
to  prohibit  Distributions  by  the  Licensee 
to  any  party  other  than  SBA,  its  agent 
or  Trustee;  to  require  all  commitments 
to  Licensee  to  be  funded  at  the  earliest 
time(s)  permitted  in  accordance  with 
Licensee's  Articles;  and  to  review  and 
re-determine  Licensee's  approved 
Management  Expenses  or,  for  Preferred 
Securities  issuers,  Licensee's  approved 
management  compensation.  The 
conditions  shall  be  as  follows: 
(1)  Removal  Conditions.  Any 
condition  occurs  which  is  listed  in 
paragraph  (b)  or  (c)  of  this  section. 
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(2)  Failure  to  maintain  Regulatory 
Capital.  Licensee  fails  to  maintain  its 
minimum  Regulatory  Capital  as 
required  by  these  regulations. 

(3)  Capital  or  Liquidity  Impairment. 
Licensee  has  a  condition  of  Capital 
Impairment  as  determined  under 

§  107.210(h)  or,  if  applicable  to  such 
Licensee,  a  condition  of  Liquidity 
Impairment  as  determined  under 
§  107.241(f),  and  fails  to  cure  the 
impainnent  within  time  limits  set  by 
SBA  in  writing. 

(4)  Improper  Distributions.  A  Licensee 
makes  any  Distribution  to  its 
shareholders  or  partners  other  than 
those  permitted  by  §§  107.245  and 
107.802. 

(5)  Excessive  Management  Expenses 
or  fees.  Without  the  prior  WTitten 
consent  of  SBA: 

(i)  Licensee  incurs  Management 
Expenses  in  excess  of  those  permitted 
under  §  107.241(d),  if  applicable  to  such 
Licensee;  or 

(ii)  If  SBA  has  previously  approved  an 
aggregate  amount  to  be  paid  for  salaries 
or  other  compensation  of  officers, 
directors,  employees,  or  fees  paid  to 
Investment  Advisers/Managers, 
Licensee  increases  such  amount;  or 

(iii)  If  SBA  has  previously  approved  a 
formula  for  the  aggregate  amount  to  be 
paid  for  salaries  or  other  compensation 
of  officers,  directors,  or  employees,  or 
fees  paid  to  Investment  Advisers/ 
Managers,  Licensee  pays  an  aggregate 
amount  in  excess  of  the  formula  amount 
or  changes  the  formula. 

(6)  Failure  to  make  payment.  Licensee 
fails  to  pay  any  amounts  due  under 
Preferred  Securities  or  required  by 

§§  107.240  through  107.247,  unless 
otherwise  permitted  by  SBA. 

(7)  Noncompliance.  Except  as 
otherwise  provided  for  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  SBA 
determines  that  Licensee  has  failed  to 
comply  with  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  pro\isions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  imder  the  Act. 

(8)  Failure  to  maintain  diversity. 
Licensee  fails  to  maintain  diversity 
between  management  and  ownership  as 
required  by  §  107.241(c),  if  applicable  to 
such  Licensee. 

(9)  Failure  to  maintain  investment 
ratios.  Licensee  fails  to  maintain  the 
investment  ratios  or  amounts  required 
for  Participating  Securities 

(§  107.241(b))  or  Leverage  in  excess  of 
three  hundred  percent  (300%)  of 
Leverageable  Capital  (§  107.230(c)(3))  or 
Preferred  Securities  in  excess  of  one 
hundred  percent  (100%)  of  Leverageable 
Capital  (§  107.230(c)(4)).  if  applicable  to 


such  Licensee,  as  of  the  end  of  each 
fiscal  year.  In  this  regard,  any 

(i)  Prepayment,  sale,  or  disposition  of 
Equity  Capital  Investments  or  Venture 
Capital  Financing  or  Qualified 
Investments,  as  appropriate, 

(ii)  Increase  in  Leverageable  Capital, 
or 

(iii)  Receipt  of  additional  Leverage, 
occurring  within  one  hundred  twenty 
(120)  days  prior  to  the  end  of  the  fiscal 
year  shall  be  disregarded  in  determining 
whether  Licensee  meets  the  foregoing 
requirements  as  of  the  close  of  its  fiscal 
year. 

(10)  Nonperformance.  Licensee 
violates  or  fails  to  perform  one  or  more 
of  the  terms  and  conditions  of  any 
Participating  Security  or  Preferred 
Security  or  of  any  agreement  with  or 
conditions  imposed  by  SBA  in  its 
administration  of  the  Act  and  the 
regulations  promulgated  thereunder. 

(11)  Noncooperation  under  Section 
107.262(ej.  Licensee  fails  to  take 
appropriate  steps,  satisfactory  to  SBA,  to 
accomplish  such  action  as  SBA  may 
have  required  pursuant  to  paragraph  (e) 
of  this  section. 

(e)  Repeated  non-substantive 
violations.  If  a  Licensee  repeatedly  fails 
to  comply  with  any  one  or  more  of  the 
non-substantive  provisions  of  the  Act  or 
any  non-substantive  regulation 
promulgated  thereunder,  SBA,  after 
written  notification  to  the  Licensee  and 
until  such  condition  is  cured  to  SBA's 
satisfaction,  shall  deny  additional 
Leverage  to  such  Licensee  and/or 
require  such  Licensee  to  take  such 
actions  as  SBA  may  determine  to  be 
appropriate  under  the  circumstances. 

§  107.263    Non- waiver. 

No  failure  to  exercise  or  delay  in 
exercising  any  right  or  remedy  under 
the  .^ct  or  the  regulations  in  this  part 
shall  operate  as  a  waiver  of  any  such 
right  or  remedy  by  SBA.  No  failure(s)  by 
SBA  to  require  the  performance  by 
Licensee  of  any  one  or  more  of  the  terms 
or  provisions  of  any  debt  instrument. 
Preferred  Security  or  Participating 
Security  of  Licensee  issued  to,  held,  or 
guaranteed  by  SBA  shall  in  any  way 
affect  SBA's  right  to  enforce  the  same. 
Similarly,  SBA's  waiver  of,  or  failure  to 
enforce,  any  term  or  provision  of  any 
debt  instrument,  Preferred  Security  or 
Participating  Security  of  Licensee  issued 
to,  held,  or  guaranteed  by  SBA  or  of  any 
event  or  condition  set  forth  in 
§§  107.261  or  107.262  shall  not  be  taken 
or  held  to  be  a  waiver  of  any  succeeding 
breach  of  any  such  term  or  provision  or 
condition. 

5.  Section  107.901  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


§  1 07.901    Prohibited  use  of  funds. 

*  •        •        »        • 

(a)  Relending,  reinvesting,  etc.  For 
relending  or  reinvesting,  if  its  primarj- 
business  activity  involves,  directly  or 
indirectly,  providing  funds  to  others, 
the  purchase  of  debt  obligations, 
factoring,  or  long-term  leasing  of 
equipment  with  no  provision  for 
maintenance  or  repair;  Provided, 
however,  that  Venture  Capital 
Financings  (as  defined  in 
§  107.230(c)(3))  of  a  Disadvantaged 
Concern  engaged  primarily  in  relending 
or  reinvesting  activities  shall  be 
permitted,  except  for  banks  and  savings 
and  loan  associations  not  insured  by 
agencies  of  the  Federal  Government, 

and  agricultural  credit  companies.  *   *   • 

•  •        »        »        « 

6.  Section  107.906  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  107.906    Violations  based  on  false  filings 
and  nonperformance  of  agreements  with 
SBA. 

•  •         •         •         • 

(a)  Nonperformance.  Nonperformance 
of  any  of  the  requirements  of  any 
Debenture,  Participating  Security  or 
Preferred  Security  issued  to,  held  or 
guaranteed  by  SBA,  or  of  any  written 
agreement  with  SBA. 
***** 

7.  Section  107.1004  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§  1 07. 1 004    Reporting  changes  not  subject 
to  prior  SBA  approval. 

(a)  Changes  to  be  reported.  Any 
change  of  Licensee's  name,  address, 
telephone  number,  officers,  directors,  or 
other  participants  in  the  management  of 
Licensee,  articles,  operating  area, 
investment  policy,  or  increase  in 
capitalization  not  otherwise  required  to 
be  submitted  for  prior  approval  (see,  for 
example,  §  107.601)  shall  be  reported  to 
SBA  not  later  than  thirty  days  after 
these  events.  •   •   • 

*  •        •        •        • 

Dated;  Februar>-  25,  1994. 
Erskine  B.  Bowles, 

Administrator. 

[FR  Doc.  94-7843  Filed  4-7-94;  3:45  am] 
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ACTION:  Final  rule. 


summary:  This  final  nile  adopts 
proposed  rules  published  bythe  Small 
Business  Administration  (SBA)  on 
August  5, 1993.  The  purpose  of  this  rule 
is  to  implement  certain  provisions  of  the 
Small  Business  Equity  Enhancement 
Act  of  1992.  and  to  clarify  and  simplify 
the  regulations  governing  Small 
Business  Investment  Companies 
(Licensees)  in  order  to  encourage 
increased  private  investment  in 
Licensees. 

erFECTIVE  DATE:  April  25.  1994. 

ADDRESSES:  Robert  D.  Stillman, 
Associate  Administrator  for  Investment; 
Small  Business  Administration;  suite 
6300;  409  3rd  Street,  S\V.,  Washington. 
DC  20416. 

FOR  FUf^THER  INFORMATION  CONTACT: 

Marvin  D.  Klapp,  Acting  EHrector,  Office 
of  Program  Development;  Telephone 
(202)  205-€515. 

SUPPLEMENTARY  INFORMATION: 

Alter  Ego  Financing 

SB.\  had  proposed  to  amend  its 
regulations  in  order  to  permit  Licensees 
to  extend  Financial  Assistance  to  a 
S.-nall  Concern  whose  sole  business  Has 
the  leasing  of  commercial  or  industrial 
real  estate  to  an  operating  concern 
under  identical  ownership.  In  the  Small 
Business  Investment  Company  Program 
there  has  never  been  an  "alter  ego" 
exception  to  the  general  rule  that  forbids 
Financial  Assistance  to  Small  Concerns 
engaged  in  leasing  real  estate,  although 
other  programs  administered  by  SBA 
had  such  exceptions  in  their  rules.  See 
13  CFR  §§  108.8(d)  and  120.101-2(e). 
One  reason  for  the  proposal  was  to  bring 
the  rules  of  the  Small  Business 
Investment  Company  Program  into 
greater,  though  not  absolute,  conformity 
with  these  rules.  However,  SBA  has 
since  published  proposals  that  would 
change  these  other  "alter  ego"  rules. 
Accordingly,  SBA  has  decided  to  defer 
consideration  of  the  rule  proposed  on 
August  5. 1993  until  it  has  completed 
the  rule-making  process  with  respect  to 
Parts  108  and  120  of  its  regulations.  It 
should  be  clearly  understood  that  the 
proposed  rule  is  neither  withdrawn  nor 
adopted  in  final  to  become  effective 
simultaneously  with  the  adoption  of 
final  amendments  to  Parts  108  and  120. 
Licensees  also  are  reminded  that  no 
existing  rule  forbids  the  extension  of 
Financial  Assistance  to  an  eligible  Small 
Concern  for  the  acquisition  of  industrial 
or  commercial  real  estate  on  which  their 
business  operations  will  be  conducted. 


Associate  of  a  Licensee 

The  proposal  to  amend  the  definition 
of  Control  Person  in  coiuiection  with 
the  proposal  to  allow  limited 
partnerships  to  serve  as  a  general 
partner  of  a  Licensee  elicited  a  number 
of  comments  raising  issues  that  SBA 
deemed  best  addressed  by  a  change  in 
the  definition  of  Associate  of  a  Licensee. 

Generally  speaking,  an  investor  with 
an  equity  interest  of  10  percent  or  more 
in  a  Licansee  will  continue  to  fall 
within  the  definition  of  Associate  of  a 
Licenses,  without  regard  to  w  helher  that 
equity  interest  consists  of  stock  or  a 
limited  partner's  interest.  The  rule 
reflects  SBA's  assumption  that  anyone 
with  a  10  percent  equity  interest  in  a 
Licensee  will  have  a  degree  of  influence 
with  tho  Licensee's  management,  even  if 
such  influence  can't  be  openly  exercised 
by  virtue  of  the  investor's  stTus  as.  a 
limited  partner.  However,  the  statutory 
changes  intended  to  make  the  program 
more  attractive  to  large  in.'".titutional 
investors,  and  the  response  received  by 
SBA  in  connection  with  its  prop.isal  to 
amend  the  definition  Control  Person, 
have  persuaded  SBA  of  the  necessity  to 
draw  a  distinction  between  a  limited 
partner  whose  policy  in  dealing  with 
the  Licensee  and/or  the  gr-neral  partner 
is  likely  to  be  "hands  off,  and  a  limited 
partner  that  is  likely  to  seek  to  influence 
the  gonsral  partner.  Accordingly,  the 
distinction  is  being  drawn  between  the 
generality  of  investors  with  a  stake  of  10 
percent  or  more  in  the  Licensee,  and  an 
Institutional  Invebtor  whose  investment 
as  a  limited  partner  in  the  Licensee  does 
not  represent  more  than  33  percent  of 
the  Licensee's  partnership  capital  and 
does  not  exceed  5  percent  of  such 
investor's  net  worth. 

Commitment 

Although  the  proposed  new  definition 
of  "Cornmitnient"  is  being  adopted 
without  change,  the  comments  received 
indicate  a  need  for  a  more  detailed 
explanation  of  SBA's  underlying 
purpose.  Since  "Commitment"  is  being 
defined  as  an  undertaking  by  a  Licensee 
to  Finance  a  Small  Concern,  there  was 
some  concern  as  to  whether  the  use  of 
the  word  "commitment"  to  describe  an 
Institutional  Investor's  undertaking  to 
make  future  investments  in  a  Licensee 
might  not  be  unduly  confusing.  Upon 
consideration,  the  term  "commitment", 
which  is  the  term  used  in  the  Act,  will 
continue  to  be  used  to  describe  an 
Institutional  Investor's  undertaking  or 
obligation,  the  context  will  preclude 
confusion  on  the  reader's  part. 

SBA  intends  to  apply  the  new 
definition  primarily  to  determine 
whether  a  Licensee  is  inactive  within 
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the  meaning  of  §  107.902,  and  whether 
the  Licensee  is  obligated  to  return  part 
of  any  processing  fee  it  may  have 
collected  pursuant  to  §  107.402(d),  as 
adopted  this  day.  Therefore  SBA  has  no 
particular  concern  with  the  terms  of  any 
Commitment  or  purported  Commitment 
extended  after  the  adoption  of  this 
regulation  that  has  been  fully  funded  by 
a  Financing  to  a  Small  Concern. 

The  new  definition  of  "Commitment" 
assigns  a  meaning  to  the  term  that  is 
narrower  than  the  sense  in  which  many 
Licensees  have  used  the  term.  SBA,  in 
practice,  has  never  considered  a  general 
stattjment  of  willingness  to  extend 
Financing  to  constitute  a  Commitment. 
Now.  SBA's  position  is  a  matter  of 
rciord.  Even  though  the  new  definition 
of  "Commitment"  excludes  a  number  of 
Intters  that  some  Licensees  may  have 
previously  considered  to  be 
commitments,  the  effect  of  such 
exclusion  will  not  be  as  disruptive  as 
some  comments  have  predicted. 

In  general,  the  new  definition  will  nol 
be  used  to  test  a  Licensee's  need  for 
Leverage.  However,  the  definition  of 
Commitment  will  be  used  in  the  review 
of  any  application  submitted  for 
Preferred  SeK:urities  Leverage  in  excess 
of  100  percent  of  the  Licensee's 
Levpiageable  Capital,  or  Leverage  in 
exc!>ss  of  300  percent  of  the  Licensee's 
Leverageable  Capital.  This  distinction  is 
manddtod  by  the  language  of  sections 
303(c)(1)(E)  and  303(c)(4)  of  the  Act, 
respectively,  both  of  which  speak  of 
"funds*   *   Megally  committed". 

Some  comments  had  expressed 
concern  that  the  new  definition  of 
Commitment  would  impair  the  right  of 
a  Licensee  to  provide  additional 
Financing,  pursuant  to  §  107.706,  to  a 
portfolio  concern  that  was  no  longer  a 
Small  Concern.  In  response  to  these  and 
other  comments,  SBA  has  revised 
paragraph  (a)  of  §  107.706  to  eliminate 
existing  restrictions  or  preconditions 
with  respect  to  further  Financing  of 
portfolio  concerns  that  have  ceased  to 
be  eligible  solely  because  they  have 
ceased  to  be  Small  Concerns,  but  which 
have  not  yet  made  a  public  offering  of 
their  securities. 

Two  themes  ran  through  almost  all 
the  comments  submitted  to  SBA.  One 
was  that  "reasonable  conditions 
precedent"  should  be  further  defined  or 
described;  the  other  was  that 
completion  of  the  Licensee's  due 
diligence  process  with  results 
satisfactory  to  the  Licensee  should  be 
considered  a  reasonable  condition 
precedent.  Although  SBA  is  reluctant  to 
provide  a  list  of  reasonable  conditions 
precedent  in  the  regulation  for  fear  that 
such  list  might  be  regarded  as  an 
exclusive  one,  it  is  willing  to  describe 
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"reasonable  conditions  precedent"  in 
general  terms.  A  "reasonable  condition 
precedent"  is  one  that  does  not  lie 
within  the  Licensee's  ability  to  cause  or 
prevent.  "Completion  of  due  diligence 
with  results  satisfactory  to  the  Licensee" 
is  an  example  of  a  condition  precedent 
that  lies  within  the  Licensee's  control. 
On  the  other  hand,  requirements  that  a 
disinterested  person  verify-  the  value  of 
the  Small  Concern's  assets  or  its  net 
worth,  or  that  there  be  no  adverse 
change  in  the  Small  Concern's  financial 
condition  between  the  date  of  the 
commitment  and  the  scheduled 
disbursement  date,  or  that  the  Small 
Concern  do  or  achieve  something  that 
lies  reasonably  within  its  capacity 
would  all  be  considered  a  "reasonable 
condition  precedent." 

Common  Control 

The  proposed  definitions  of 
"Common  Control"  and  of  "Control"  are 
adopted  with  an  editorial  change.  The 
last  two  sentences  of  the  proposed 
definition  of  "Control",  beginning  with 
the  words  "Two  or  more  Licensees 
*   *   *"  have  been  moved,  without 
change,  to  the  definition  of  "Common 
Control." 

A  change  in  the  present  definition  of 
"Control"  and  a  new  definition, 
"Common  Control"  both  were  made 
necessary  because  section  402  of  Public 
Law  102-366  (September  4, 1992) 
imposed  a  $90  million  ceiling  on  the 
aggregate  amount  of  Leverage  of  all 
forms  that  might  be  outstanding  in  any 
Licensee,  or  in  any  group  of  Licensees 
under  common  control,  "unless  the 
Administration  determines  on  a  case  by 
case  basis  to  permit  a  higher  amount  for 
companies  under  common  control  and 
imposes  such  additional  terms  and 
conditions  as  it  determines  appropriate 
to  minimize  the  risk  of  loss  to  the 
Administration  in  the  event  of  default." 

SBA  believes  that  Congress  did  not 
intend  the  words  "commonly 
controlled"  to  mean  only  "commonly 
owned",  since  there  are  many  different 
methods  of  control  other  than  mere 
ownership  of  record.  Rather,  SBA 
believes  that  Congress  intended  to  limit 
the  dollar  amount  for  which  SBA  would 
be  at  risk  as  a  result  of  the  business 
judgment  of  a  single  management  group, 
even  though  the  managers  are  not  the 
owners.  Consequently,  the  intention  of 
this  regulation  is  that  two  or  more 
Licensees  will  be  presumed  to  be 
"commonly  controlled"  if  there  is  an 
affiliate  relationship  between  or  among 
them,  which  could  be  based  upon 
ownership  of  stock  or  partnership 
capital  of  the  Licensees,  or  upon 
management  (including  arrangements 
that  are  characterized  as  investment 


advisory  contracts  in  which  the  adviser 
participates  in  tVie  -wlertion  of  the 
Licensee's  investments)  by  affihated 
persons  or  entities,  even  if  there  is  no 
affiliation  between  or  among  the  owners 
of  the  Licensees.  The  presumption  that 
two  or  more  Licensees  are  "Commonly 
Controlled"  is  not  precluded  solely 
because  of  the  absence  of  any  affiliation 
between  or  among  their  respective 
owTiers,  or  any  interlock  of  their 
respective  officers  and/or  directors,  or 
general  partners  or  Control  Persons. 
Subject  to  the  right  of  any  Licensee  to 
present  evidence  or  arguments  in 
rebuttal.  Licensees  shall  be  presumed  to 
be  under  "Common  Control"  under  the 
terms  of  the  proposed  rule  if  day-to-day 
management  is  contracted  out  to  a 
single  entity,  or  to  two  or  more  affihated 
entities. 

The  fact  of  common  ovmership  need 
not  compel  the  conclusion  of  Common 
Control  if  it  can  be  satisfactorily 
demonstrated  to  SBA  that,  for  example, 
two  or  more  Licensees  under  common 
ovkTiership  operate  under  entirely 
different  management  teams,  are  located 
in  different  regions,  and  pursue 
different  investment  plans.  On  the  other 
hand,  the  presumption  of  Common 
Control  would  not  be  rebutted  by  a 
showing  that  two  or  more  Licensees  are 
separately  owned  and  that  each  has  a 
separate  board  of  directors  or  general 
partner,  if  it  also  appeared  that  each 
board  or  general  partner  had  effectively 
delegated  operational  control  to  a 
common  adviser/manager. 

Although  public  comment  was 
generally  favorable,  one  comment 
considered  the  S90  million  Leverage 
ceiling  for  a  single  Licensee  to  be 
excessive.  It  is  apparent  from  other 
provisions  of  Public  Law  102-366  that 
Congress  intended  to  make  as  much  as 
$90  million  available  to  qualifying 
Licensees. 

Another  comment  urged  that  two  or 
more  Licensees  with  different 
owTiership  and  different  directors  and/ 
or  general  partners  not  be  considered 
under  Common  Control  solely  because 
the  day-to-day  management  has  been 
delegated  to  a  common  manager. 

SBA  believes  that  any  definition  of 
"Common  Control"  that  did  not  cover 
the  case  of  a  common  manager  would  be 
too  narrow,  especially  with  regard  to  a 
company  whose  investors  were  led  to 
believe  that  their  company  would  be 
run  by  a  particular  management  team. 

Yet  another  comment  objected  to  the 
use  of  the  words  "or  otherwise"  in  the 
first  sentences  of  the  respective 
definitions  of  "Control"  and  "Common 
Control."  In  each  case,  "or  otherwise" 
appears  at  the  end  of  a  list  of  the  means 
by  which  one  might  obtain  or  exercise 


control  over  a  business.  Concern  was 
expressed  that  an  institutional  investor 
intending  ultimately  to  form  its  own 
wholly  owned  Licensee  might  be 
reluctant  to  become  a  10  percent  Umited 
partner  in  another  Licensee  lest  SBA 
consider  both  Licensees  to  be  under 
common  control,  thus  limiting  the 
amount  of  Leverage  available  to  the 
wholly  owned  Licensee. 

SBA  understands  these  concerns, 
which  are  believed  to  arise  not  so  much 
from  the  definitions  of  Common  Control 
and  Control  as  from  the  definition  of 
Control  Person,  which  has  also  been 
revised. 

With  regard  to  Common  Control  and 
Control,  the  point  of  both  definitions  is 
to  address  the  factual  issue  of  whether 
A  controls  Licensee  X.  without 
distinction  as  to  how  A  came  to  control 
X.  SBA  does  not  wish  to  leave  open  the 
possibihty  that  someone  might  control  a 
Licensee  and  yet  not  be  covered  by 
these  definitions;  and  it  is  not  confident 
that  an  enumeration  consisting  only  of 
"ownership,  management,  [or]  contract" 
represents  all  the  ways  by  which  A 
might  control  X.  For  example,  if  A  were 
a  10  percent  limited  partner  in  Licensee 
X,  and  the  general  partner  received  no 
salary  or  management  fee  ft-om  X,  but 
was  instead  an  at-will  employee  of  A, 
A's  control  of  the  general  partner's 
salary  might  justify  a  conclusion  that  A 
actually  controls  X,  even  though  A  is 
only  a  10  percent  limited  partner. 

Control  Person 

The  proposed  amendment  is  adopted 
with  changes  to  meet  some  of  the 
concerns  touched  upon  in  the 
discussion  of  Common  Control  and 
Control.  Some  of  these  concerns  have 
already  been  touched  upon  in 
discussing  the  change  in  the  definition 
of  "Associate  of  a  Licensee". 

The  term  "Control  Person"  is 
concededly  a  misnomer  as  applied  to 
some  of  the  persons  described  in  the 
definition.  For  many  years  SBA's 
regulations  have  defined  the  term 
"Associate  of  a  Licensee"  to  include  any 
person  with  an  equity  interest  of  10 
percent  or  more  in  a  Licensee;  it  was 
thought  that  a  person  with  a  10  percent 
interest  or  more  would  have  a 
significant,  even  if  sometimes  informal, 
influence  over  the  Licensee's 
operations.  When  SBA  decided  to  allow 
Licensees  organized  as  limited 
partnerships  to  have  a  corporate  general 
partner,  it  was  necessary-  to  coin  a  term 
to  cover  those  persons  that  might 
control,  or  at  least  influence,  the 
Licensee's  corporate  general  partner  and 
thus  the  Licensee  itself  even  though 
they  themselves  might  have  no  direct 
relationship  to  the  Licensee.  The  term 
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chosen  to  describe  such  persons  was 
"Control  Person",  even  though  it  is 
defined  in  language  that  includes 
persons  that  could  only  be  described  as 
potentially  having  an  influential,  but 
not  controlling,  voice  in  the  Licensee's 
affairs.  On  the  one  hand.  SBA's 
intention  was  to  bring  such  persons 
within  the  definition  of  "Associate  of  a 
I  jcensee"  in  order  to  prevent  self- 
dealing  by  or  in  favor  of  such  persons. 
On  the  other  hand,  it  was  never  SBA's 
intention  to  create  a  presumption  that 
an  ownership  interest  of  10  percent  or 
more  in  an  entity  that  ser\'es  as  a  general 
partner  of  the  Licensee  would,  by  itself, 
constitute  control  over  the  Licensee, 
even  though  the  language  of  the 
proposal  may  have  given  that 
impression.  Accordingly,  the  final 
regulation  draws  a  distinction  between 
a  Person  that  has  an  interest  in  a 
corporation  or  partnership,  including  a 
limited  partnership  interest,  that  ser\es 
directly  or  indirectly  as  a  general 
partner  of  a  Licensee,  and  also 
participates  in  that  entity's  operations 
and  thus  ultimately  in  the  Licensee's 
investment  decisions;  and,  in  contrast,  a 
passive  investor  in  the  same  kind  of 
entity.  In  the  case  of  a  participant  in  the 
entity's  affairs,  an  interest  of  10  percent 
or  more  will  bring  such  Person  within 
t>ie  definition  of  Control  Person.  A 
passive  investor  with  an  interest  of  less 
t>ian  33  percent  in  an  entity  that  serves 
d.rectly  or  indirectly  as  a  general 
partner  of  a  Licensee  is  now  excluded 
from  the  definition  of  Control  Person. 

Cost  of  Money  (COM) 

SBA  proposed  three  regulatory 
changes  intended  to  increase  the  income 
a  Licensee  might  derive  from  Loans  end 
Debt  Security  Financings. 

The  first  proposal,  amending  the 
definition  of  COM  to  allow  Licensees  to 
impose  upon  Small  Concerns  certain 
additional  fees  and  charges  that  would 
be  excluded  from  the  computation  of 
COM.  is  adopted  as  final  without 
change.  The  other  two  regulatory 
proposals  intended  to  allow  a  Licensee 
to  charge  more  for  Financial  Assistance 
will  be  discussed  hereafter. 

All  comments  were  favorable,  though 
some  expressed  the  view  that  SBA  had 
not  gone  far  enough.  One  comment 
urged  that  the  definition  of  COM 
explicitly  exclude,  in  addition  to  any 
other  excluded  fees,  charges  and  fees 
paid  to  non-Associate  consultants, 
accountants,  and  lawyers. 

SBA  does  not  believe  that  any  further 
amendment  to  the  definition  is  needed 
to  accomplish  the  objective  sought  by 
this  comment.  COM  is  defined  in  terms 
of  payments  to  a  Licensee  and  its 
Associates.  Thus,  payments  to  non- 


Associates  for  technical  and 
professional  services  are  already 
excluded  from  the  definition. 

Another  comment  had  urged  that  a 
Licensee  be  allowed  to  charge  a  fee. 
excluded  from  COM  calculation,  for 
arranging  finemcing  from  an  Associate  of 
that  Licensee  regularly  engaged  in 
investment  banking.  While  SBA 
conaders  this  proposal  to  be  worthy  of 
serious  consideration,  SBA  declines  to 
adopt  it  at  this  time. 

Tne  amended  definition  of  COM  no 
longer  excludes  commitment  fees. 
Instead,  the  definition  permits  Licensees  - 
to  charge  a  processing  fee  of  up  to  3 
percent  of  the  requested  amo'.mt  of 
Financing,  without  including  it  in  COM; 
and  to  collect  this  fee,  in  full  or  in  part, 
before  processing  the  Small  Concern's 
application.  In  other  words,  a  Licensee 
may  charge  interest  at  the  maximum 
permissible  rate,  and  collect  an 
additional  processing  fee,  not  to  exceed 
3  percent  of  the  amount  of  the 
Financing.  If  the  Financing  closes,  the 
Licensee  may  collect  or  retain  the  full 
amount  of  the  processing  fee,  even  if  no 
commitment  was  extended,  and  no  part 
of  this  fee  will  be  included  in  the 
computation  of  COM.  On  the  other 
hand,  if  the  Licensee  has  collected  a 
processing  fee  equal  to  3  percent  of  the 
requested  Financing,  any  additional  fee. 
whether  based  on  the  extension  of  a 
commitment,  or  otherwise,  will  be 
included  in  computation  of  COM. 

Ahhough  the  regulaton,'  changes  will 
permit  a  Licensee  to  require  a 
processing  fee  before  processing  an 
application  for  Financing,  §  107.402 
makes  it  clear  that  it  is  not  intended  that 
any  Licensee  will  derive  a  profit  from  a 
rejected  application.  In  such  a  case,  the 
Licensee  must  return  the  entire  amount 
of  any  processing  fee  collected  in  excess 
of  certain  specified  out-of-pocket  costs. 
See  §  107.402,  as  adopted.  If  the 
application  is  rejected,  the  Small 
Concern  will  have  no  obligation  to 
reimburse  the  Licensee  for  any 
additional  expenses  the  Licensee  may 
have  incurred,  even  if  the  Licensee  has 
previously  charged  a  smaller  advance 
prooessing  fee  than  it  might  have 
chareed.  or  no  processing  fee  at  all. 

If  the  Licensee  does  provide 
Financing,  the  Small  Concern  also  may 
be  required  to  reimburse  the  Licensee 
for  out-of-pocket  conveyance  and/or 
recordation  fees,  taxes,  and  reasonable 
closing  costs.  Such  reimbursement, 
which  may  be  required  in  addition  to 
the  processing  fee,  is  not  to  be  included 
in  the  computation  of  COM. 

The  definition  of  COM  also  would 
allow  Licensees  to  impose  upon  Small 
Concerns  three  other  charges,  in 
addition  to  presently-excluded  Charges, 


that  would  be  excluded  from  the 
computation  of  COM. 

By  agreement  with  a  Small  Concern, 
a  Licensee  may  receive  a  reasonable  fee 
for  its  efforts  in  arranging  financing 
from  non-SBIC  non-Associate  sources, 
and  the  amount  of  such  fee,  whether  or 
not  the  Licensee  itself  participates  in  the 
financing,  is  excluded  from  the 
computation  of  COM. 

A  Licensee  may  require  the  Small 
Concern  to  reimburse  it  for  the 
reasonable  and  necessary  costs  incurred 
by  the  Licensee  in  monitoring  the 
Financing,  and  the  amount  of  such 
reimbursement  is  excluded  from 
computation  of  COM. 

A  Licensee  that  has  a  "watchdog" 
director  serving  on  the  board  of  a  Small 
Concern  pursuant  to  §  107.903(f)  may 
receive  reasonable  director's  fees,  not  in 
excess  of  those  paid  to  outside  directors; 
and  such  fees  are  not  to  be  included  in 
computing  COM. 

Finally,  the  language  presently  found 
in  the  definition  of  COM  that  requires 
a  Licensee,  in  the  event  of  prepayment 
under  certain  circumstances,  to  refund 
unearned  front-end  charges  has  been 
moved  to  §  107.402(f),  and  v\ill  be 
discussed  later. 

Disadvantaged  Concern 

The  definition  is  revised  to  reflect 
SBA's  current  position,  but  SBA  expects 
to  undertake  a  separate  rule-making  in 
the  near  future  on  this  subject. 

Institutional  Investor 

Snction  410  of  Public  Law  102-366 
added  a  definition  of  "private  capital" 
to  the  Act  that,  among  other  things, 
requires  SBA  to  recognize  "unfunded 
commitments  from  Institutional 
Investors  that  meet  criteria  established 
by  the  Administration"  as  part  of  a 
Licensee's  Private  Capital  for  certain 
purposes.  Accordingly,  SBA  proposed  a 
definition  of  "Institutional  Investor" 
which  is  now  adopted  with  a  number  of 
changes. 

The  most  important  change  entails  the 
imposition,  with  one  exception,  of  a 
minimum  net  worth  requirement  on  all 
entities  or  persons  that  which  to  be 
considered  Institutional  Investors,  so 
that  their  unfunded  commitments  may 
be  recognized  by  SBA  as  a  part  of  a 
Licensee's  Private  Capital  for  regulatory 
purposes.  The  net  worth  requirement 
does  not  affect  any  Person  that  actually 
makes  an  equity  investment  in  a 
Licensee,  but  only  SBA's  recognition  of 
an  unfunded  commitment  for  regulatory 
purposes. 

Even  though  SBA  does  not  extend 
Leverage  against  unfunded 
commitments,  the  inability  of  an 
investor  to  fund  a  commitment  may 
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adversely  affect  SBA's  risks  with  respect 
to  Leverage  previously  extended. 
Although  it  was  SBA's  intenUon  to 
define  "Institutional  Investor"  broadly 
and  inclusively  it  is  also  important  that 
there  be  a  substantial  probabihty  that 
the  conunitment  recognized  by  SBA  will 
be  fully  funded  when  the  time  comes. 
This  probability  does  not  necessarily 
exist  with  respect  to  every  institution 
that  falls  within  the  proposed  definition 
of  Institutional  Investor.  Accordingly, 
SBA  has  determined  to  impose  a  $1 
million  minimtun  net  worth  test  upon 
all  entities  that  seek  to  qualify  as 
Institutional  Investors,  and  a  $2  milUon 
minimum  net  worth  standard  upon  all 
persons  that  seek  to  qualify.  However, 
while  the  final  rule  exempts  individuals 
who  are  Accredited  Investors  from  the 
$2  million  net  worth  test,  such 
individuals  will  be  considered 
Institutional  Investors  only  if  such 
person's  commitment  is  backed  by  a 
letter  of  credit  from  another  Institutional 
Investor. 

At  this  point  it  is  appropriate  to  note 
that  while  an  Accredited  Investor  with 
a  net  worth  of  less  than  S2  million  is  the 
only  kind  of  individual  who  will  be 
required  to  provide  a  letter  of  credit  in 
order  to  be  considered  an  Institutional 
Investor,  it  does  not  follow  that  SBA 
will  automatically  recognize  as  a  part  of 
a  Licensee's  Private  Capital  the  full 
amount  of  the  commitment  made  by 
every  individual  Institutional  Investor 
with  a  net  worth  of  S2  million  or  more. 

Unless  an  individual  Institutional 
Investor  has  a  net  worth  of  $10  million 
or  more,  a  letter  of  credit  from  another 
Institutional  Investor  will  be  required  to 
back  up  that  part  of  the  com.Tiitmrnf 
that  exceeds  10  percent  of  the 
Institutional  Investor's  net  worth.  See 
the  definition  of  Private  Capital. 

Another  change  relates  to  the 
requirement  of  a  letter  of  credit.  A 
number  of  comments  had  pointed  out 
that  compliance  with  the  proposed 
requirement  that  an  individual 
investor's  (unfunded)  commitment  be 
backed  by  a  letter  of  credit  from  a 
qualified  Institutional  Investor  was  not 
feasible  in  the  case  of  a  commitment 
that  was  not  to  be  fully  funded  within 
one  year;  banks  and  similar  Institutional 
Investors  normally  do  not  issue  letters 
of  credit  with  terms  in  excess  of  one 
year. 

Upon  reflection,  SBA  will  recognize  a 
commitment  backed  by  a  one-year  letter 
of  credit  as  long  as  the  letter  of  credit 
is  renewed  or  replaced  at  its  expiration 
with  another  letter  equal  to  the 
unfunded  amount  of  the  commitment, 
expiring  on  the  anniversary  of  its 
issuance  or  on  the  date  the  commitment 
is  to  be  fullv  fimded.  whichever  shall 


first  occur.  An  unfunded  conunitment 
not  backed  by  a  current  letter  of  credit 
shall  cease  to  be  recognized  as  a  part  of 
Regulatory  Capital  as  of  the  date  the 
letter  of  credit  expires,  which  may  cause 
the  Licensee  to  be  in  violation  of  any 
regulatory  restrictions  or  requirements 
that  are  expressed  in  terms  of  the 
Licensee's  Regulatory  Capital. 

Another  change  represents  a  response 
to  certain  inquiries  concerning  foreign 
investors.  SBA  never  intended  that  an 
individual  investor  who  meets  the 
standards  set  forth  in  the  definition  of 
"Institutional  Investor"  should  be 
excluded  from  the  definition  solely 
because  he  or  she  was  not  a  permanent 
resident  of  the  United  States,  as  long  as 
he  or  she  irrevocably  designates  an 
agent  in  the  L'nited  States  for  ser\-ice  of 
process.  The  definition  is  amended  to 
reflect  this  intention. 

Private  Capital 

With  one  significant  change,  and  with 
tiiree  changes  of  an  editorial  nature,  the 
definition  of  Private  Capital  is  adopted 
as  proposed. 

The  proposed  definition  had  allowed 
"funds  invested  which  are  income 
derived  from  the  investment  of  grants 
that  have  been  made  by  a  state  or  local 
government  agency  or  instrimientahty 
into  a  nonprofit  corporation  or 
institution  exercising  discretionary 
authority  with  respect  to  such  funds, 
and  funds  invested  by  a  State  financing 
agency,  or  similar  agency  or 
instru-Tientality,  to  the  extent  sucii 
funds  are  derived  from  such  agencv's 
income  and  not  fiora  eppropriated  State 
or  local  funds"  to  be  included  in  the 
Regulatory  Capital  of  a  Section  3Cl{d} 
Licensee,  subject  to  the  limitation  that 
the  aggregate  air-ount  of  such  funds  and 
funds  invested  in  the  Licensee  directly 
by  any  State  or  local  government  or 
instrumentality  might  not  exceed  40 
percent  of  that  Licensee's  Regulators 
Capital.  This  40  percent  limit  is  not  in 
the  final  version.  Thus,  a  Section  30i;d) 
Licensee  may  be  capitalized  entirely 
with  such  indirect  funds. 

However,  it  does  not  follow  that  a 
State  or  local  govemment.il  entity 
supphing  such  funds  to  a  section  301(d) 
Licensee  can  control  the  Licensee. 
Section  301(b)  of  the  Act  requires  SBA 
to  make  a  positive  determination  as  to 
the  probability  of  successful  operation 
by  any  applicant  before  it  may  issue  a 
license,  specifically  considering  the 
applicant's  prospects  of  "adequate 
profitability".  In  making  this 
detennination,  SBA  considers  it 
essential  that  control  of  a  Licensee  be  in 
hands  other  than  the  reprpsentatives  of 
public  sector  investors. 


One  editorial  change  has  been  made 
to  reflect  the  fact  that,  while  the  law 
requires  unfunded  binding 
commitments  to  invest  In  a  Licensee  to 
be  treated  as  a  part  of  the  Licensee's  ' 
Regulatory  Capital  for  some  pxuposes, 
fundamental  accounting  principles 
forbid  the  inclusion  of  unfund^ 
commitments  in  "paid-in  capital  and 
paid-in  surplus." 

The  proposed  definition  of  Private 
Capital  included  a  paragraph  (4) 
providing  in  relevant  part  that  for  the 
purpose  of  determining  whether  a 
Licensee  was  in  compliance  with 
certain  cited  regulations,  the  term 
Private  Capital  used  in  each  such 
regulation  should  be  considered  to 
mean  "Regulatory  Capital".  For  ease  of 
reference,  the  term  Regulatory  Capital 
has  been  substituted  in  each  cited 
regulation  and  the  corresponding 
language  of  paragraph  ((4)  is  deleted. 

To  encourage  license  applicants  to 
assist  Small  Concerns  as  soon  as  thev 
are  able,  even  before  they  receive  a 
Ucense,  language  has  been  added  to 
make  it  clear  that  securities  of  eligible 
Small  Concerns  Financed  by  an 
applicant  or  by  the  applicant's  investors 
after  the  date  its  license  application  has 
been  physically  received  by  the  Office 
of  Investment,  but  before  the  license  is 
issued,  will  be  regarded  as  a  part  of 
Regulatory  Capital  for  Licensing  and 
other  purposes,  subject  to  SBA 
approval.  The  added  language  reflects 
SB.^'s  prrsonf  practice. 

Section  301(d)  Licensee 

The  proposed  definition  is  adopted 
with  editorial  changes  that  conform  to 
the  changes  in  the  definition  of 
Disadvantaged  Concern. 

Limited  Partnerships 

The  proposed  rule  is  adopted  wiih 
one  significant  change.  The  requirement 
that  the  funds  of  a  corporate  or  limited 
partnership  general  partner  not  invested 
in  the  Licensee  be  either  co-invested 
with  those  of  the  Licensee  or  invested 
in  "idle  funds"  investments  is 
eliminated.  SB.A  has  never  Leveraged 
such  funds,  and  SBA  does  not  hold 
genc-al  partners  as  such  personally 
liable  for  the  repayment  of  Leverag«* 
obligations.  No  purpose  is  ser\ed  bv 
treating  such  general  partners 
differently  from  unleveraged  LicenspHs. 

Operational  Requirements 

Except  as  hereafter  noted.  SBA  adopts 
as  final  its  proposal  to  amend  §  107.101 
regarding  operational  requirements  in 
order  both  to  increase  the  chances  of 
successful  operation  on  the  part  of 
Licensees,  and  to  minimize  SB.A's 
exposure  to  loss. 
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A  company  that  applies  for  a  license, 
or  a  Licensee  that  applies  for  leverage, 
must  demonstrate  to  SBA  that  its 
management  has  something  more  than 
general  business  experience.  Such 
applicant  or  Licensee  must  show  that 
management  has  experience  making  the 
sizes  and  types  of  loans  or  investments 
in  Small  Concerns  of  the  sizes  and  types 
contemplated  in  the  Licensee's  Plan  of 
Operations. 

SBA's  experience  has  shown  that 
companies  entering  the  SBIC  program 
with  only  the  statutory  minimum 
amount  of  capital  have  little  chance  of 
carrying  on  the  "successful  operations" 
and  achieving  the  "adequate 
profitability"  required  by  section  301(c) 
of  the  Act.  Accordingly,  every  applicant 
will  be  required  to  have  sufficient 
capital  in  excess  of  the  minimum  to 
operate  soundly  and  profitably  within 
the  context  of  its  plan  of  operations  as 
approved  by  SBA.  Each  prospective 
Licensee  must  have  sufficient  capital  so 
that  it  will  be  able  to  pay  its  expenses 
without  dissipating  its  Regulatory 
Capital.  Based  on  SBA's  experience, 
given  Licensees'  fixed  expenses  for 
management  and  rent,  and  their  costs  of 
due  diligence,  even  in  the  case  of 
straight  loans,  SBA  believes  that  a 
stand-alone  company  bearing  the  full 
expense  of  rent,  management, 
accounting  services,  etc.  has  only  a 
limited  prospect  of  profitability  if  its 
Regulatory'  Capital  is  less  than  S5 
million.  Accordingly.  SBA  would  prefer 
that  applicants  have  minimum  capital  of 
S5  miUion  before  admission  to  the 
program.  It  does  not  follow,  though,  that 
SBA  will  never  hereafter  license  a 
company  with  Regulatory  Capital  of  less 
than  $5  million.  In  appropriate  cases, 
consideration  will  be  given  to  the 
possibility  that  the  applicant's  overhead 
expenses  may  be  substantially  less  than 
customary  because  they  will  be  shared 
with  other  companies  having  similar 
investment  policies,  or  undenvritten  by 
the  applicant's  investors. 

SBA's  experience  also  has  shown  that 
the  portfolio  valuation  process  is  a 
weakness  of  some  Licensees. 
Accordingly,  SBA  has  taken  steps  to 
improve  the  process  and  the  valuation 
standards.  Each  Licensee  is  required  to 
adopt  a  policy  for  the  valuation  of  its 
portfolio  investments,  to  evaluate 
portfolio  investments  in  accordance 
with  such  policy,  and  to  report  such 
evaluations  to  SBA.  For  their  guidance. 
SBA  adds  an  Appendix  III  to  Part  107 
setting  forth  the  basis  upon  which 
valuation  guidelines  should  be  framed. 
Appendix  III  as  adopted  differs 
somewhat  from  its  proposed  form 
because  of  SBA's  response  to  comments 
it  has  received. 


VVitb  the  widespread  use  of 
computers  in  virtually  all  businesses, 
SBA  is  in  the  process  of  developing 
systems  to  enable  SBICs  to  perform  their 
reporting  requirements  through 
electronic  transmission  fi-om  the  most 
commonly  used  types  of  personal 
computers.  SBA  will  provide  SBICs 
with  custom  software  that  will  enable 
SBICs  to  perform  their  reporting  tasks 
more  easily,  more  accurately,  and  more 
quickly.  To  this  end,  SBA  is  requiring 
all  SBICs  to  have  personal  computers,  to 
run  SBA-provided  software,  and  to 
report  electronically  as  directed  by  SBA 
by  June  30.  1994. 

The  final  version  of  §  107.101  adopted 
today  includps  a  naw  paragraph  (i)  that 
was  not  a  p<irt  of  the  original  proposal. 
The  combination  of  the  tendency  within 
the  Small  Business  Investment 
Company  industry  toward  the  formation 
of  larger  companies  and  increases  in  the 
size  standards  applicable  to  the  industry 
(see  58  FR  40603,  proposed  July  29, 
1993  and  adopted  as  firal 
simultaneously  herewith)  raises  the 
possibility  that  the  flow  of  investment 
capital  into  smaller  concerns  may  be 
substantially  reduced.  Accordingly, 
SBA  will  require  Licensees  to  ensure 
that  a  percentage  of  the  Financings  they 
extend  in  the  future  go  to  Smaller 
Concenis — concerns  that  qualify  as 
Small  either  under  the  standard  set  forth 
in  13  CFR  §  121.802(a)(2)(i)  as  in  effect 
on  January  1, 1993.  or  under  the 
industry-  size  standard  in  effect  at  the 
time  of  the  Financing — as  defined  in 
§  107.3.  A  Licensee  that  fails  to  meet  the 
goal  set  forth  in  this  regulation  may 
make  no  Financings  of  concerns  that  do 
not  qualify  as  Smaller  Concerns  until  it 
has  brought  itself  into  compliance. 

At  the  end  of  each  Licensee's  first  full 
fiscal  year  following  the  adoption  of  this 
rule,  at  least  10  percent  of  the  dollar 
amount  of  all  Financings  made  by  the 
Licensee  between  those  dates  shall  have 
been  extended  to  such  Smaller 
Concerns.  At  the  end  of  each  subsequent 
fiscal  year  following  the  adoption  of  this 
rule,  tiie  cumulative  dollar  amount  of 
Financings  extended  to  such  Smaller 
Concerns  by  each  Licensee  since  the 
adoption  of  this  rule  must  equal  at  least 
20  percent  of  the  cumulative  total  of 
Financings  over  the  same  period.  For 
the  purpose  of  determining  whether  a 
Licensee  has  achieved  these  objectives, 
a  change  of  ownership  Financing 
pursuant  to  §  107.711  in  which  the 
resulting  concern  qualifies  as  a  Smaller 
Concern  will  be  counted  as  a  Financing 
of  such  Smaller  Concern. 

The  purpose  of  this  rule  is  to  insure 
a  continued  flow  of  Financial 
Assistance  to  Smaller  Concerns  despite 
the  adoption  of  a  new  size  standard. 


Therefore  the  rule  does  not  mean  that  a 
certain  percentage  of  the  Licensee's 
portfolio  as  of  the  end  of  any  (full)  fiscal 
year  following  the  adoption  of  this  rule 
must  consist  of  investments  in  Smaller 
Concerns.  In  the  case  of  any  present 
Licensee.  100  percent  of  its  portfolio  on 
the  date  of  this  final  rule  would  consist 
of  investments  in  Smaller  Concerns. 
Thus,  such  Licensee  would  be  free  to 
operate  for  a  number  of  years  without 
Financing  any  Smaller  Concerns  if  the 
rule  were  addressed  to  a  specific 
percentage  of  portfoUo  as  of  the  close  of 
a  fiscal  year.  Such  a  result  would  be 
inconsistent  with  the  previously- 
declared  purpose  of  the  rule,  which  is 
aimed  at  future  investments.  Given  the 
purpose  of  the  rule,  events  such  as 
prepayments,  the  sale  or  exchange  of 
portfolio  securities,  or  the  write-down 
or  write-off  of  portfolio  securities  will 
not  affect  the  Licensee's  compliance. 

Nor  does  the  rule  necessarily  require 
a  specific  percentage  of  Financings  to 
Smaller  Concerns  within  any  given 
fiscal  year;  the  object  of  the  rule  is  a 
cumulative  percentage  as  of  the  end  of 
a  period.  The  wording  of  the  rule  is 
intended  to  imply  a  carry-forward  from 
one  fiscal  year  to  the  next,  of  Financings 
to  Smaller  Concerns  made  after  the 
effective  dale  of  the  rule. 

Calculation  of  Cost  of  Money  Ceiling 

The  proposal  to  allow  Licensees  to 
calculate  an  alternative  Cost  of  Money 
Ceiling  based  on  their  own  weighted 
average  cost  of  money  is  adopted  with 
a  number  of  significant  changes. 

Until  now.  the  maximum  permissible 
rate  of  interest  that  any  Licensee  might 
impose  upon  any  Small  Concern  was 
calculated  with  reference  to  the  rate  of 
interest  on  the  SB.'V-guaranteed 
debentures  underlying  the  most  recent 
offering  of  trust  certificates  to  the 
public.  While  the  existing  rule 
facilitated  the  determination  of  a 
uniform  ceiling  throughout  the  industry, 
it  ignored  the  actual  interest  expense  on 
the  debenture  leverage  drawn  down  by 
any  individual  Licensee. 

SBA  had  originally  proposed  to 
amend  §  107.302  to  allow  Licensees  that 
have  been  leveraged  through  the  sale  of 
debentures  to  use  their  own  weighted 
average  cost  of  funds  borrowed  from 
SBA,  or  vnth  SBA's  guarantee,  as  the 
case  may  be,  as  an  alternative  basis  for 
calculating  their  respective  interest  rate 
ceilings.  Although  companies  licensed 
under  section  301(d)  of  the  Act  that  sell 
debentures  to  SBA  (or  to  the  public  with 
SBA's  guarantee)  may  enjoy  the  beneHts 
of  a  subsidized  interest  rate  for  the  first 
five  years  of  the  debenture's  term,  this 
subsidy  is  to  be  disregarded  in  the 
calculation  of  the  alternative  interest 
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rate  ceiling.  On  the  other  hand, 
Licansees  that  have  sold  Preferred 
Securities  (stock  or  limited  partnership 
interests)  or  Participating  Securities  may 
not  include  dividends  or  distributions 
on  such  securities  in  the  calculation  of 
their  alternative  interest  rate  ceilings. 

The  entire  focus  of  the  proposal  was 
on  Leveraged  Licensees,  partly  because 
section  305  of  the  Act.  as  amended  by 
section  411  of  Public  Law  102-366, 
spoke  only  of  "companies  which  have 
issued  debentures  pursuant  to  this  Act", 
and  partly  because  it  was  assvimed  that 
non-Leveraged  Licensees  did  not  utihze 
borrowed  funds.  The  final  regulation 
reflects  the  numerous  comments  that 
informed  SBA  that  non-Leveraged 
Licensees  do  indeed  have  borrowings, 
albeit  from  other  soiures.  Accordingly, 
the  final  rule  will  allow  a  Licensee  to 
utilize  Weighted  Average  Cost  of 
Qualified  Borrowings  (including  SBA- 
guaranteed  Debentures)  rather  than 
Weighted  Average  Cost  of  Leverage  as 
an  alternative  basis  for  the  calculation  of 
its  Cost  of  Money  limit. 

The  use  of  the  term  "■Quahfied 
Borrowings",  defined  in  §  107.3,  is 
intended  to  discourage  a  Licensee's 
acceptance  of  extremely  high  (above- 
market)  interest  loans,  presumably  from 
Associates,  for  the  purpose  of 
maximizing  the  COM  that  the  Licensee 
may  then  impose  upon  a  Small  Concern. 

It  should  be  understood  that  under 
the  terms  of  the  regulation  as  proposed 
and  adopted,  the  Weighted  Average  Cost 
of  Qualified  Borrowings  that  is  to  be 
used  by  a  Licensee  is  its  cost  over  the 
Licensee's  preceding  fiscal  year, 
certified  to  SBA  when  the  Licensee's 
Annual  Report  (Form  468)  is 
transmitted.  However,  it  is  also  SBA's 
intehtion  to  make  this  alternative 
method  available  as  soon  as  possible  to 
any  Licensee  that  may  wish  to  use  it 
without  waiting  until  the  end  of  its 
fiscal  year. 

Following  the  publication  of  this  final 
rule,  any  Licensee  may  promptly  certify 
its  Weighted  Average  Cost  of  Quahfied 
Borrowings  to  SBA  as  if  this  regulation 
had  been  in  effect  prior  to  the  close  of 
the  Licensee's  preceding  fiscal  year. 
Solely  for  the  purposes  of  determining 
whether  the  notification  is  timely 
within  the  meaning  of  §  107.302(f),  SBA 
will  regard  the  effective  date  of  this  rule 
as  the  closing  date  of  the  Licensee's 
fiscal  year.  In  other  words,  if  the 
Licensee's  fiscal  year  ends  on  December 
31,  and  this  rule  is  adopted  as  final  on 
the  following  May  1.  a  Licensee  may 
certify  a  Weighted  Average  Cost  of 
Borrowed  Funds  based  on  the  fiscal  year 
that  closed  on  the  preceding  December 
31,  and  the  required  notification  to  SBA 


will  be  considered  timely  if  made 
writhin  30  days  after  May  1. 

If  a  Licensee  does  not  make  a  timely 
certification  of  its  Weighted  Average 
Cost  of  Qualified  Borrowings,  it  will  be 
presumed  that  its  Weighted  Average 
Cost  of  Borrowed  Funds  for  the 
preceding  fiscal  year  is  zero,  so  that  the 
COM  ceiling  applicable  to  its 
Financings  will  be  that  based  on  the 
current  Etebenture  Rate.  It  should  be 
understood  clearly  that  the  interest  rate 
ceiling  based  on  the  Debenture  Rate 
remains  the  only  permissible  ceiling 
applicable  to  Loans  or  Debt  Security 
Financings  committed  or  disbursed 
prior  to  the  certification  of  the 
Licensee's  Weighted  Average  Cost  of 
Quahfied  Borrowings. 

Since  each  Licensee  may  have  its  own 
individual  COM  ceiling,  SBA  proposed 
a  solution  to  the  question  of  the 
appUcable  ceiling  when  two  or  more 
Licensees  participate  in  a  joint 
financing.  See  §  107.302(g)  as  proposed. 
In  response  to  comments,  SBA  has 
determined  to  adopt  a  simpler  final  rule. 
The  apphcable  COM  fimit  for  a  joint 
financing  is  the  highest  of  any  of  the 
three  following  ceilings: 

(1)  A  ceiling  based  on  the  current 
Debenture  Rate,  which  is  the  same  for 
all  Licensees  at  any  given  time; 

(2)  A  ceiling  determined  with 
reference  to  the  lead  lender's  Weighted 
Average  Cost  of  Qualified  Borrowings; 
or 

(3)  A  ceiUng  equal  to  the  weighted 
average  of  the  highest  ceiling  available 
to  each  participating  Licensee.  If  a 
Licensee  has  not  certified  a  Weighted 
Average  Cost  of  Quahfied  Borrowings  to 
SBA  at  the  time  it  participates  in  a  joint 
financing,  or  has  no  Qualified 
Borrowrings,  the  "highest  ceiUng 
available"  to  such  Licensee  is,  of  course, 
a  ceiling  based  on  the  cxurent  Debenture 
Rate.  SBA  acknowledges  that  on 
occasion  some  participating  Licensees 
may  be  able  to  collect  interest  and/or 
other  charges  for  the  use  of  money  in 
excess  of  the  limit  that  would  apply  if 
they  had  done  the  Financing  separately: 
but  SBA  considers  that  such  situations 
will  arise  only  rarely,  and  the  excess 
cost  to  the  Small  Concern  will  be 
minimaL 

SBA  had  proposed  to  adopt  a  new 
rule  that  would  limit  both  the  amoimt 
of  default  penalty  that  a  Licensee  may 
impose,  and  the  circmnstances  under 
which  a  penalty  might  be  imposed. 
Based  upon  the  comments  received. 
SBA  now  believes  that  a  rule  limiting 
post-default  interest  to  the  maximum 
rate  permitted  by  the  Cost  of  Money 
ceiling  in  effect  at  the  time  of  default 
may  be  insufficient  to  deter  defiberate 
defauh.  Accordingly,  the  final  rule  will 


permit  a  Licensee  to  impose  and  collect 
a  default  penalty  not  to  exceed  7 
percentage  points  over  the  rate  specified 
in  the  Note  or  Loan  Agreement,  for  as 
long  as  the  default  shall  continue. 

As  proposed,  the  rule  would  have 
allowed  a  default  penalty  to  be  imposed 
only  if  the  Small  Concern  failed  to  make 
payment  in  accordance  with  the  terms 
of  its  obligation.  The  final  rule  will  also 
allow  a  default  penalty  to  be  imposed 
for  failure  to  furnish  required  reports  or 
other  information.  Inasmuch  as  SBA 
will  require  Licensees  to  furnish 
information  concerning  the  economic 
impact  of  the  loans  and  investments 
they  make,  and  to  verify  the  use  of 
Financing  proceeds  by  Small  Concerns; 
and  to  obtain  the  necessary 
documentation  pertaining  to  such  use 
and  to  economic  impact  generally,  SBA 
considers  the  Licensee's  ability  to 
impose  a  monetary  sanction  on  the 
Small  Concern  both  an  inducement  to 
the  Licensee  to  force  compUance  by  the 
Small  Concern  and  an  indispensable 
tool  for  that  purpose. 

Regulatory  Relief  for  Unleveraged 
Licensees 

As  directed  by  section  408  of  Pubhc 
Law  102-366,  SBA  reviewed  and 
proposed  to  revise  those  regulations 
"intended  to  provide  for  the  safety  and 
soundness  of  leveraged  Licensees  with 
a  view  toward  exempting  unleveraged 
Licensees  from  compliance  with  such 
regulations,  or  promulgating  different 
rules  for  unleveraged  Licensees.  SBA's 
proposal  to  exempt  unleveraged 
Licensees  from  compUance  with 
§  107.303  (overline  limitation)  is 
adopted  as  proposed. 

SBA's  proposal  to  relieve  unleveraged 
Licensees  from  compliance  with 
§  107.708  (idle  funds)  is  also  adopted 
without  change.  SBA's  proposal  to 
amend  §  107.708  as  it  applies  to 
Leveraged  Licensees  uill  be  discussed 
later. 

The  language  of  §  107.708  now 
reflects  SBA's  position  with  respect  to  a 
Licensee's  deposit  of  idle  funds  in  an 
Associate  bank,  which  has  always  been 
that  such  a  deposit  does  not  constitute 
the  Financing  of  an  Associate  unless  the 
Licensee  is  receiving  a  lower  interest 
rate  than  the  Associate  gives  the  public. 
In  the  case  of  an  unleveraged  Licensee, 
SBA  will  not  consider  the  deposit  of 
funds  with  an  Associate  bank  to 
constitute  self-dealing,  even  if  the 
Licensee  accepts  a  lower  interest  rate 
than  the  Associate  gives  the  pubUc. 

SBA  does  not  intend  that  any 
Licensee  shall  simultaneously  be 
leveraged  and  exempted  from 
compliance  with  §§  107.303  and 
107.708.  or  with  any  other  regulations 
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that  may  later  be  made  inapplicable  to 
unleveraged  Licensees.  Accordingly,  no 
Leverage  is  to  be  made  available  to  any 
imleveraged  Licensee  that  is  not,  at  the 
time  of  the  request  for  Leverage,  in 
compliance  with  regulations  applicable 
to  Licensees  with  outstanding  Leverage. 

Economic  Impact 

SBA  had  proposed  to  add  a  paragraph 
(c)  to  §  107.304  to  require  that  each 
Portfolio  Financing  Report  (Form  1031) 
set  forth  the  economic  impact  expected 
to  result  from  the  financing  in  terms  of 
job  creation  or  retention,  expanded 
business  activity,  or  other  identified 
indicators  of  economic  impact.  In 
response  to  comments,  SBA  has 
determined  that  it  would  be  more 
appropriate  to  require  the  Licensee  to 
include  in  its  own  annual  reports  to 
SBA  additional  information  reflecting 
the  actual  economic  impact  of  its 
Financing  on  each  Portfolio  Concern, 
instead  of  requiring  the  Licensee  to 
submit  its  predictions  of  economic 
impact. 

Verification  of  Use  of  Proceeds 

SBA's  proposal  to  require  Licensees  to 
take  reasonable  steps  to  verify  the  use  of 
Financing  proceeds  by  portfolio 
concerns  is  adopted  with  certain 
changes  intended  to  clarify  what  is 
expected  of  Licensees. 

The  purpose  of  this  regulation  is  to 
reduce  the  possibility  that  Licensee 
funds  may  be  used  for  purposes  beyond 
the  contemplation  of  the  Act  or  for 
purposes  forbidden  by  the  regulations;  it 
is  intended  to  make  existing 
prohibitions  more  effective. 

For  example,  §  107.901(c)  has  long 
forbidden  the  extension  of  Financing  to 
concerns  engaged  in  the  operation  of 
rental  real  estate,  but  the  scope  of  the 
prohibition  is  not  limited  to  concerns 
that  openly  hold  themselves  out  (to  the 
Licensee,  at  least)  as  being  engaged  in 
the  operation  of  rental  real  estate.  Also 
prohibited  is  the  use  of  Licensee  funds 
to  acquire  or  improve  rental  real  estate 
even  if  the  Small  Concern's  primary 
business  (at  least  immediately  before  the 
Financing)  is  classifiable  other  than  as 
a  prohibited  Major  Group  65  activity. 
SBA  seeks  to  make  it  as  difficult  as 
possible  for  a  Small  Concern  to  divert 
funds  from  the  legitimate  purpose 
represented  to  the  Licensee  and 
reported  to  SBA  on  the  Form  1031.  As 
the  preceding  sentence  suggests,  SBA 
considers  the  diversion-of-proceeds 
problem  to  be  one  primarily  involving 
innocent  Licensees  that  have  been 
wrongfully  induced  by  a  Small  Concern 
to  make  a  Financing. 

Certainly  a  Small  Concern's 
representations  pertaining  to  the 


eligibility  of  the  end  use  of  its  funds  are 
as  material  as  those  pertaining  to  the 
value  of  its  assets  or  its  revenues.  Nor 
should  a  Small  Concern  be  able  to 
deceive  Licensees  with  impunity  as  to 
the  ultimate  intended  use  of  Financing 
proceeds.  While  the  cooperation  of 
Licensees  is  necessary  to  prevent  such 
deceit,  the  real  obligation  should  fall 
upon  the  Small  Concerns  themselves. 
Accordingly,  the  regulation  adopted 
today  clarifies  the  Licensee's  duty  to 
verify  that  the  use  of  funds  was  in 
accordance  with  the  representations 
made  to  the  Licensee.  "To  assist  the 
Licensee  in  obtaining  such  information, 
SBA  hts  adopted  other  regulations  that 
will  permit  a  Licensee  to  impose  a 
substantial  default  penalty  on  a  Small 
Concern  that  fails  to  furnish  required 
post-financing  information  (see 
§  107.302(h))  and  that  allow  a  Licensee 
to  recover  from  the  Small  Concern  the 
reasonable  and  necessary  out-of-pocket 
expenses  incurred  in  monitoring  the 
Financing  (see  paragraph  (7)  of  the 
definidon  of  Cost  of  Money). 

Accordingly,  Licensees  will  be 
requirad  to  enter  in  their  owti  files,  and 
to  maintain  therein,  the  expected  date  of 
a  post-closing  review  for  the  purpose  of 
monitoring  use  of  proceeds,  which  shall 
be  not  later  than  90  days  after  the 
scheduled  use  of  the  funds. 

In  conducting  a  post-closing  review  or 
monitoring  the  subsequent  activities  of 
a  portfolio  concern,  Licensees  should  be 
alert  to  the  possibility  of  diversion  of 
proceeds.  If  post-Financing  financial 
statements  from  the  Small  Concern,  or 
visits  to  the  Small  Concern,  disclose 
substantia!  amounts  of  newly-created 
non-trade  receivables  or  investment 
assets,  suspicion  is  warranted. 

Similarly,  since  "working  capital"  is 
always  understood  to  mean  money  for 
use  in  the  portfolio  concern's  business, 
as  represented  to  the  Licensee  and 
reported  on  the  Form  1031,  a  request  for 
a  "working  capital"  loan  that  seems 
wholly  out  of  proportion  for  an 
enterprise  of  the  Small  Concern's  size  in 
the  same  line  of  business  should  be  a 
warning  signal. 

Prepajmient  Penalties 

Most  of  the  substance  of  the  proposed 
§  107.402  has  already  been  discussed  in 
connection  with  the  proposed  definition 
of  Cost  of  Money.  However,  the 
proposed  §  107.402  reflected  a  new 
approach  to  the  treatment  of 
prepayment  penalties  by  a  Licensee  that 
has  also  charged  front-end  fees.  Under 
the  rule  adopted  today,  which  is 
substantially  as  proposed,  every 
Licensee  may  charge  a  reasonable 
prepayment  penalty  for  voluntary 
prepayment  without  regard  to  front-end 


charges,  but  a  Licensee  that  charges  an 
excessive  prepayment  penalty  shall  be 
required  to  refund  the  entire  amount  of 
the  penalty  to  the  Small  Concern. 

A  number  of  comments  had  sought 
some  guidance  as  to  what  SBA  would 
consider  a  reasonable  prepayment 
penalty.  Accordingly,  the  regulation 
clarifies  that  SBA  will  presvune  that  a 
prepayment  penalty  equal  to  5  percent 
of  the  outstanding  balance  in  the  first 
year  of  the  Financing's  term,  and 
declining  by  one  percentage  point  per 
year  until  the  fifth  year,  is  a  reasonable 
prepayment  penalty.  The  formula  is  that 
employed  in  the  case  of  prepayment  of 
SBA-guaranteed  Debentures.  SBA 
considers  this  a  more  precise  and  useful 
standard  than  one  referring  to  a  penalty 
"customary  for  financial  institutions  in 
the  geographic  area  in  which  the 
financing  is  being  made." 

If  a  Licensee  has  imposed  front-end 
charges  that  are  not  specifically 
excluded  from  computation  of  COM 
(such  as  points,  discounts,  or  processing 
fees  in  excess  of  3  percent)  such  charges 
shall  be  prorated  over  the  stated  term  of 
the  Financing  and  if  the  sum  of  interest 
and  unearned  front-end  charges  exceeds 
the  applicable  COM  limit,  the  excess 
shall  be  repaid  to  the  Small  Concern. 

Special  Situations  for  Short-Term 
Financing 

The  proposal  to  amend  §  107.403(b)(1) 
by  adding  a  narrow  exception  to  the 
general  requirement  that  all  Financings 
have  a  term  of  at  least  five  years  is 
adopted  without  change.  The  new 
exception  is  created  in  favor  of  Small 
Concerns  that  have  received  government 
contracts  under  Federal,  State,  or  local 
set-aside  programs  for  "minority"  or 
"disadvantaged"  concerns,  so  that 
Licensees  may  provide  the  short-term 
contract  financing  that  the  Small 
Concern  needs  to  perform  the  contract. 

Although  such  Financing  would  only 
go  to  firms  receiving  contracts  under 
set-aside  programs  wherein  eligibility 
had  been  established  by  the  contracting 
agency.  Licensees  extending  short-term 
contract  Financing  would  have  a 
responsibility  to  assure  that  the  Small 
Concern  in  question  is  a  "Disadvantaged 
Concern",  as  defined  in  §  107.3. 

Consideration  for  Issuance  of  Licensee's 
Securities 

The  proposal  to  amend  §  107.705  to 
allow  a  Licensee  to  issue  its  securities 
in  exchange  for  non-cash  assets 
approved  by  SBA  is  adopted  with  an 
editorial  change. 

Paragraph  (4)  of  the  definition  of 
"Private  Capital",  as  originally 
proposed,  had  included  a  warning 
concerning  future  Financings  of,  and/or 
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assumptions  of  Control  over,  concerns 
whose  securities  were  exchanged  with 
the  Licensee  for  stock  or  partnership 
interests  therein.  The  intended  gist  of 
the  warning  was  that  if  the  legality  of  a 
certain  action  or  Financing  depends 
upon  the  need  to  protect  a  Licensee's 
investment,  a  Licensee  that  has  only 
issued  its  stock  or  partnership  interests 
in  exchange  for  secimties  of  a  Small 
Concern  is  not  considered  to  have  any 
investment  to  protect.  This  warning 
language,  adopted  without  change,  will 
now  be  a  part  of  §  107.705  as  adopted; 
it  is  transferred  from  paragraph  (4)  of 
the  definition  of  Private  Capital. 
However,  this  restriction  will  not  apply 
to  securities  of  eligible  Small  Concerns 
tliat  SBA  has  approved  for  inclusion  in 
Regulatory  Capital. 

Retention  of  Investments 

The  final  version  of  §  107.706  differs 
substantially  from  the  proposed  version. 
Section  107.706  originally  had 
addressed  the  right  of  a  Licensee  to 
retain  its  investment  in.  and  to  provide 
additional  Financing  to,  a  concern  that 
had  ceased  to  be  a  Small  Concern.  SBA 
had  proposed  to  broaden  the  scope  of 
the  regulation  to  cover  the  case  in  which 
a  concern's  eligibility  is  lost,  either 
because  it  ceases  to  be  an  alter  ego  of 
another  eligible  concern,  or  because  it 
has  shifted  its  activity  into  an  ineligible 
line  of  business.  The  policy  decision, 
previously  discussed,  to  defer  adoption 
of  an  alter  ego  rule  required  the 
elimination  of  all  such  references  in  the 
proposed  rule.  The  other  changes, 
discussed  below,  respond  to  comments 
received  from  the  public. 

The  proposed  rule  would  have  left 
imtouched  the  present  rule  restricting 
the  right  of  Licensees  to  provide 
additional  Financing  to  concerns  whose 
growth  and  expansion  was  such  as  to 
take  them  out  of  the  definition  of  Small 
Concern.  After  further  consideration, 
SBA  is  persuaded  that  growth  and 
expansion  are  desirable  processes  that 
should  neither  restrict  the  access  of  the 
successful  portfolio  concern  to 
additional  Financing  from  the  Licensees 
that  Financed  it  when  it  was  small,  or 
the  right  of  the  Licensees  to  take 
additional  advantage  of  an  unusually 
promising  investment  opportunity. 
Accordingly,  paragraph  (a)  has  been 
revised  to  allow  a  Licensee  with  a  pre- 
existing investment  in  a  concern  that  is 
no  longer  small  to  make  additional 
investments  imtil  the  portfolio  concern 
makes  a  public  offering  of  its  securities; 
and,  even  after  that,  to  exercise  options, 
warrants  or  other  rights  to  acquire 
Equity  Securities  of  the  portfolio 
concern. 


The  regulation  adopted  this  day  with 
respect  to  additional  Financing  of 
concerns  that  have  become  ineligible  by 
reason  of  a  change  in  business 
operations  represents  the  reconciliation 
of  two  conflicting  policy  considerations. 
On  the  one  hand,  if  SBA  regulations 
declare  Small  Concerns  engaged  in 
certain  lines  of  business  to  be  ineligible, 
it  makes  no  sense  to  allow  Licensees  to 
Finance  an  initially-eligible  concern  so 
that  it  can  shift  its  business  activities 
into  an  ineligible  area.  On  the  other 
hand,  SBA  recognizes  that  subsequent 
and  unforeseen  occurrences  may  require 
a  Small  Concern  to  shift  its  activities 
into  an  ineligible  area. 

Accordingly,  the  final  regulation 
distinguishes  between  the  case  of  a 
concern  that  becomes  ineligible  by 
reason  of  a  change  in  its  business 
activities  within  one  year  after  the 
Licensee's  Financing  and  that  of  a 
concern  that  changes  its  business 
activities  more  than  a  year  after  the 
Licensee's  Financing.  The  regulation 
provides  that  if  the  concern  moves  into 
an  ineligible  line  of  business  within  one 
year  from  the  date  of  the  Licensee's 
Financing,  a  rebuttable  presumption 
will  arise  that  the  change  in  business 
activity  was  contemplated  by  the  Small 
Concern  at  the  time  of  the  Licensee's 
Financing.  Accordingly,  the  Licensee 
shall  have  the  right  to  treat  such  change 
as  a  default  or  other  breach  of  covenant 
on  the  Small  Concern's  part,  and  to  sue 
for  any  resulting  damages.  See 
§  107.305.  The  Licensee  may  also  divest 
itself  of  the  investment  if  it  considers 
such  action  to  be  in  its  best  interests. 
However,  the  Licensee's  retention  of 
such  an  investment  in  its  portfolio  is  a 
matter  of  balancing  of  program  integrity 
against  possible  loss  to  the  Licensee, 
which  is  something  that  can  only  be 
done  on  a  case-by-case  basis. 
Accordingly,  requests  for  retention  of 
the  investment  should  be  accompanied 
by  evidence  tending  to  rebut  the 
presiunption  of  bad  faith  on  the  part  of 
the  Small  Concern  by  a  showing  that  the 
change  in  the  Small  Concern's  business 
was  prompted  by  a  change  in 
circumstances  subsequent  to  the  date  of 
the  Licensee's  Financing  and  not 
reasonably  foreseeable  by  the  Small 
Concern. 

If  the  change  in  business  activity  takes 
place  more  than  one  year  or  more  after 
the  Licensee's  Financing,  of  if  the 
presumption  of  regulatory  violation  has 
been  rebutted,  the  Licensee  may  provide 
additional  Financing,  but  only  to  the 
extent  necessary  to  prevent  loss  of  its 
original  investment.  SBA  intends  to 
allow  only  the  most  narrow  exception  to 
its  policy  forbidding  the  Financing  of 


concerns  engaged  in  ineligible  business 
activities. 

A  change  that  takes  place  within  one 
year  gives  the  Licensee  the  option  to 
treat  the  event  as  a  default  and  to 
accelerate  the  maturity  of  all 
obligations.  If  the  Licensee  wishes  to 
retain  its  investment  in  the  portfolio 
concern,  it  must  obtain  SBA's  approval; 
and  to  obtain  such  approval,  it  must 
rebut  the  presumption  that  the  change 
was  within  the  contemplation  of  the 
parties,  and,  hence,  in  violation  of  the 
appUcable  regulation,  at  the  time  of  the 
Licensee's  Financing.  The  Licensee  may 
rebut  this  presiunption  with  evidence 
that  the  change  was  the  result  of 
changed  circumstances,  unforeseen  at 
the  time  of  the  Licensee's  Financing. 

A  change  that  takes  place  more  than 
a  year  after  the  Licensee's  Financing 
may  be  treated  by  the  Licensee  as  a 
default,  but  there  is  neither  a 
presumption  that  the  change  was  within 
the  contemplation  of  the  parties  at  the 
time  of  the  Licensee's  Financing,  nor  a 
requirement  of  SBA  approval  should  the 
Licensee  decide  to  retain  its  investment. 

Purchase  of  Portfolio  Securities  From 
SBA  or  From  Licensees  in  Liquidation 

SBA's  proposal  to  amend  §  107.707  to 
clarify  the  authority  of  Licensees  to 
purchase  seciuities  of  Small  Concerns 
from  SBA.  as  either  the  receiver  or  the 
assignee  of  another  Licensee,  is  adopted 
without  change. 

Licensees  are  reminded  that 
§  107.403(b)(3)  presently  allows  them  to 
purchase  securities  of  a  Small  Concern, 
including  its  promissory  notes,  from  any 
(non-Associate)  non-issuer  (including 
the  receiver  of  a  failed  financial 
institution),  provided  such  acquisition 
"constitutes  a  reasonably  necessary  part 
of  the  overall  sound  financing  of  such 
concern."  In  contrast,  §  107.707 
contains  no  such  restriction  and  is 
therefore  narrowly  drawn.  SBA  has 
determined  that  no  benefit  to  the 
Program  or  to  small  business  would 
result  from  broadening  the  scope  of 
§  107.707  to  allow  the  purchase  of  a 
Small  Concern's  Notes  from  the 
hquidators  of  a  failed  lending 
institution  when  such  purchase  is  made 
for  its  own  sake,  and  not  as  a 
"reasonably  necessary  part  of  the  overall 
sound  financing  of  such  concern." 

Idle  Funds  Investments 

So  far  as  this  proposal  deals  with 
unleveraged  Licensees,  its  effects  have 
already  been  discussed.  That  part  of  the 
proposal  dealing  with  investments  of 
idle  funds  by  Leveraged  Licensees  is 
adopted  with  certain  changes. 

Tne  final  regulation  clarifies  in  two 
ways  the  authority  of  Leveraged 
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Licensees  to  invest  in  repurchase 
agreements  (repos). 

The  subject  matter  of  the  repo  may 
only  be  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by,  the  United  States;  it  is  not  enough 
that  such  Federal  or  Federally- 
guaranteed  obligations  serve  as 
collateral  security  for  the  performance 
of  a  repo  whose  subject  is  some  other 
kind  of  security. 

The  seciuities  underlying  the  repo 
must  be  maintained  in  a  custodial 
account  at  a  Federally-insured 
institution.  They  may  not  remain  in  the 
hands  of  a  party  that  is  not  itself 
Federally-insured;  and  they  may  not  be 
held  as  commingled  assets  of  the 
custodial  institution. 

The  proposed  regulation  would  not 
have  allowed  Licensees  to  maintain  idle 
funds  deposits  in  excess  of  the 
insurance  limit.  The  final  regulation 
permits  Licensees  to  maintain  idle 
funds  in  a  Federally-insured  institution 
in  excess  of  the  insurance  limit,  but 
only  if  that  institution  is  "well 
capitalized"  in  accordance  with  the 
standard  set  forth  in  12  CFR 
325.103(b)(1),  as  amended  from  time  to 
time. 

Financing  Changes  of  Ownership 

The  proposed  rule  is  adopted  with 
three  changes. 

The  effect  of  the  only  significant 
substantive  change  is  to  allow  non- 
Leveraged  Licensees  to  Finance  changes 
of  ownership  if  the  debt-to-equity  ratio 
of  the  resulting  concern  is  no  higher 
than  8  to  1.  As  proposed,  the  ratio  had 
been  7  to  1. 

The  focus  of  §  107.711  as  proposed 
and  adopted  is  the  concern  that  would 
emerge  from  the  transfer  of  ownership, 
giving  effect  to  all  financings,  mergers 
and  reorganizations  contemplated  by 
the  parties.  In  fact,  the  terra 
"contemplated"  has  been  substituted  for 
"agreed  to"  to  cover  the  case  in  which 
two  or  more  parties  agree  in  principle 
on  a  general  course  of  conduct,  but  have 
not  reached  definitive  agreement  on  all 
points. 

If  the  concern  resulting  from  the 
consummated  acquisition  will  have  no 
more  than  500  full-time  equivalent 
employees,  the  Licensee  may  finance 
the  acquisition.  If  the  concern  resulting 
from  the  consummated  acquisition  will 
have  more  than  500  full-time  equivalent 
employees,  the  Licensee  may  still 
finance  the  acquisition  if,  and  only  if, 
the  resulting  concern  also  meets  either 
one  of  two  alternative  debt/ equity  ratio 
tests.  If  the  Licensee  in  question  has 
outstanding  Leverage,  the  resulting 
concern's  debt/equity  ratio  may  not 
exceed  5:1;  in  the  case  of  an 


unleveraged  Licensee,  the  applicable 
debt/equity  ratio  may  not  exceed  8:1. 

The  regulation  contains  a  paragraph 
(b)(2)(iii)  that  excludes  certain  classes  of 
debt  and  other  obligations  from  the 
category  of  "debt"  for  the  purpose  of 
determining  the  resulting  concern's 
debt/equity  ratio.  To  preclude 
confusion,  the  paragraph  has  been 
slightly  modified  to  include  contingent 
liabilities  within  the  definition  of 
"debt". 

It  should  be  understood  that  §  107.711 
does  not  constitute  an  amendment  of 
the  size  standards.  The  standards  to  be 
set  forth  in  §  107.711  are  applicable  only 
in  the  context  of  financing  a  change  of 
ownership. 

Minimum  Capital  Requirements 

The  proposal  to  amend  §  107.712(c)  is 
adopted  without  change;  the 
amendment  is  a  clerical  one,  mandated 
by  statute. 

Compliance  With  Executive  Orders 
12866  and  12612, 12778,  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Ttis  final  r.ile  will  be  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  because  it  will 
have  an  annual  effect  on  the  economy 
of  more  than  $100  million,  and,  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601.  et  seq..  it  is  likely  to 
have  a  substantial  impact  upon  a 
number  of  small  entities. 

Much  of  this  final  rule  is  adopted 
pursuant  to  a  statutory  mandate  (section 
415  of  Pub.  L.  102-36'6)  that  requires 
SBA  to  promulgate  regulations 
implementing  The  Small  Business 
Equity  Enhancement  Act  of  1992. 

Among  the  statutory  provisions  to  be 
implemented  by  regulation  is  a 
definition  of  "Private  Capital"  that 
includes  funds  invested  by  State  and 
local  governments  and  their 
instrumentalities,  and  by  pension  funds 
managed  by  State  or  local  govenunent 
officials.  Another  provision  mandates 
the  recognition  of  unfunded 
commitments  of  institutional  investors 
as  a  part  of  "Private  Capital"  for  certain 
purposes.  The  effect  of  these  provisions 
is  to  encourage  the  investment  of 
additional  capital  in  the  Small  Business 
Investment  Company  program;  and  the 
amount  of  such  new  capital,  together 
with  SBA  Leverage,  is  expected  to  be 
substantially  in  excess  of  $100  million 
per  year. 

The  potential  benefits  of  this 
regulation  have  been  set  forth  under 
Supplementary  Information.  Tlie 
potential  cost  of  this  regulation  cannot 
be  quantified  or  estimated. 


Executix-e  Order  12612 

SBA  certifies  that  this  regulation  will 
not  have  federahsm  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Executive  Order  12278 

For  the  purposes  of  Executive  Order 
12278,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

Paperwork  Reduction  Act 

This  final  rule  will  impose  only 
minimal  additional  recordkeeping  and 
reporting  requirements  on  Licensees 
and  on  the  Small  Concerns  Financed  by 
them.  SBA  believes  that  much  of  the 
information  needed  to  ensure  that  funds 
advanced  by  Licensees  are  used  by 
Small  Concerns  in  accordance  wiih  the 
Act  and  regulations,  or  to  verify  the 
effect  of  the  program  in  terms  of  job 
creation  and  additional  tax  purposes,  or 
to  verify  that  Licensee  Financing  of 
changes  of  ownership  serves  a  public 
purpose  by  encouraging  the 
preservation  or  creation  of  jobs,  is 
customarily  provided  by  Small 
Concerns  as  part  of  their  business  plan 
projections,  or  developed  by  Licensees 
as  part  of  its  due  diligence. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs — ^business.  Small  businesses. 

For  the  reasons  set  forth  above,  part 
107  of  title  13,  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  Title  III  of  the  Small  Business 
Investment  Act,  15  U.S.Q  681  et  seq.,  as 
amended;  15  U.S.C.  6871c);  15  U.S.C  683;  15 
U.S.C.  687d;  15  U.S.C.  687g:  15  U.S.C.  687b; 
15  U.S.C.  687m,  as  amended  by  Pub.  L.  102- 
366. 

2.  Section  107.1  is  amended  by 
adding  at  the  end  the  follovnng  two 
sentences,  to  read  as  follows: 

§107.1    Scope  of  Part  107. 

•   *   *  Pro\isions  of  this  part  which 
are  not  mandated  by  the  Act  shall  not 
supersede  existing  State  law.  A  party 
claiming  that  a  conflict  exists  shall 
submit  an  opinion  of  independent 
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counsel,  citing  authorities,  for  SBA's 
resolution  of  the  issues  involved. 

•  •        *        *        • 

3.  Section  107.3  is  amended  by 
revising  the  definitions  of  "Control". 
"Control  Person",  "Cost  of  Money", 
"Disadvantaged  Concern"  "Private 
Capital",  and  "Section  301(d)  Licensee" 
and  by  adding  definitions  of 
"Commitment",  "Common  Control". 
"Institutional  Investor",  "Leverageable 
Capital",  "Qualified  Borrowing", 
"Regulatory  Capital",  "Section  301(c) 
Licensee",  and  "Smaller  Concern"  in 
the  appropriate  alphabetical  order  and 
by  revising  paragraph  (b)  of  the 
definition  of  "Associate  of  a  Licensee". 
to  read  as  follows: 

§  107.3    Definition  of  terms.^ 

•  ♦        »         »         • 

Associate  of  a  Licensee  means: 

•  »        •        *        • 

(b)(1)  Any  Person  ovtTiing  or 
controlling,  directly  or  indirectly,  ten 
percent  or  more  of  any  class  of  stock  of 
a  Corporate  Licensee;  or  (2)  any  Person 
owming  or  controlling,  directly  or 
indirectly,  a  limited  partner's  interest 
representing  ten  percent  or  more  of  the 
partnership  capital  of  an 
Unincorporated  Licensee;  Provided, 
however,  That  if  a  Person  described  in 
the  preceding  paragraph  (b)(2)  of  this 
definition  is  an  Institutional  Investor 
and  the  amount  of  such  Person's 
investment  in  a  Licensee,  including 
commitments,  does  not  exceed  5 
percent  of  that  Person's  net  worth,  then 
such  Person  shall  not  be  considered  an 
Associate  unless  the  amount  of  such 
Person's  limited  partnership  interest 
represents  33  percent  or  more  of 
partnership  capital. 

•  •        *        *        • 

Commitment  means  a  written 
agreement  between  a  Licensee  and  a 
Small  Concern  that  obligates  the 
Licensee  to  provide  Financing  (except  a 
guarantee)  to  a  Small  Concern  (whose 
eligibility  has  already  been  determined 
by  the  Licensee)  in  a  fixed  or 
determihable  sum,  by  a  fixed  or 
determinable  future  date.  In  this  context 
the  term  "agreement"  means  that  there 
has  been  agreement  on  the  principal 
economic  terms  of  the  Financing; 
Provided,  however,  that  the  terms  of  the 
Commitment  may  include  reasonable 
conditions  precedent  not  within  the 
control  of  the  Licensee  to  the  Licensee's 
obligation  to  fund  the  Commitment. 

•  •        •        *        * 

Common  Control  mean's  a  condition 
where  two  or  more  Licensees  either 


'Terms  defined  in  this  seclion  are  capitalized 
hereafter. 


through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person.  Two  or 
more  Licensees  are  presumed  to  be 
under  Common  Control  if  they  are 
affihates  of  each  other  by  reason  of 
common  ownership  or  common  officers, 
directors,  or  general  partners;  or  if  they 
are  managed  or  their  investments  are 
significantly  directed  either  by  a 
common  independent  investment 
advisor  or  managerial  contractor,  or  by 
two  or  more  such  contractors  that  are 
affihates  of  each  other.  This 
presumption  may  be  rebutted  by 
evidence  satisfactory'  to  SBA.  The  term 
"affiliate"  is  defined  in  §  121.401  of  this 
title. 

Control  means  the  possession,  direct 
or  indirect,  of  the  power  to  direct  or 
cause  the  direction  of  the  management 
and  pohcies  of  a  Licensee  or  a  Small 
Concern,  whether  through  the 
ownership  of  voting  securities,  by 
contract,  or  otherwise. 

Control  Person  means  (a)  A  general 
partner  of  an  Unincorporated  Licensee, 
including  all  general  partners  of  a 
partnership  serving  either  as  a  general 
partner  of  an  Unincorporated  Licensee 
or  as  a  general  partner  of  any  other 
(intervening)  partnership,  fimited  or 
general,  that  serves  directly  or  indirectly 
as  a  general  partner  of  an 
Unincorporated  Licensee; 

(b)  Any  officer,  director,  agent  or 
employee  of  a  corporate  genera!  partner 
of  an  Unincorporated  Licensee,  or  of 
any  corporation  that  is  a  general  partner 
in  a  partnership  serving  as  a  general 
partner  of  an  Unincorporated  Licensee, 
or  as  a  general  partner  of  any  other 
(intervening)  partnership,  limited  or 
general,  that  serves  directly  or  indirectly 
as  a  general  partner  of  an 
Unincorporated  Licensee; 

(c)  Any  Person  that  participates  in  the 
investment  decisions  of  the  general 
partner  of  an  Unincorporated  Licensee 
and  owns  or  controls,  directly  or 
indirectly,  an  interest  of  10  percent  or 
more  as  a  stockholder  in.  or  limited 
partner  of,  any  corporation  or  limited 
partnership  that  serves  directly  or 
indirectly  as  a  general  partner  of  such 
Unincorporated  Licensee; 

(d)  Any  Person  that  does  not 
participate  in  the  investment  decisions 
of  the  general  partner  of  an 
Unincorporated  Licensee  and  owns  or 
controls,  directly  or  indirectly,  an 
interest  of  40  percent  or  more  as  a 
stockholder  in,  or  limited  partner  of, 
any  corporation  or  hmited  partnership 
that  serves  directly  or  indirectly  as  a 
general  partner  of  such  Unincorporated 
Licensee. 


Cost  o/Afoney  generally  includes  all 
consideration  that  a  Small  Concern  and/ 
or  its  affihates  is  (are)  contractually 
obligated  to  pay  to  a  Licensee  and/or  the 
Associates  of  such  Licensee  in 
connection  with  Financial  Assistance 
from  such  Licensee,  such  as  interest, 
discounts,  points,  fees,  commissions, 
and  any  other  thing  of  value,  except  as 
hereinafter  set  forth. 

(a)  The  following  fees  and  charges  are 
not  to  be  included  in  calculating  Cost  of 
Money: 

(1)  Processing  fees  determined  in 
accordance  with  §  107.402; 

(2)  Out-of-pocket  conveyance  and/or 
recordation  fees  and  taxes; 

(3)  Reasonable  closing  costs; 

(4)  A  reasonable  fee  for  arranging 
financing  from  non-SBIC  non-Associate 
sources  of  capital,  whether  or  not  the 
Licensee  participates  in  such  financing, 
if  there  is  a  written  agreement  in 
advance  with  the  Small  Concern  to  pay 
such  fee; 

(5)  Fees  for  management  consulting 
services,  but  only  if  calculated  on  a  per 
hour,  commercially  reasonable  basis  for 
services  actually  rendered, 

(6)  Prepavment  penalties  pursuant  to 
§107.402; 

(7)  Reasonable  and  necessary  out-of- 
pocket  expenses  incurred  in  monitoring 
the  finanr'ng;  and 

(8)  Board  of  Director  fees  not  to 
exceed  those  paid  to  other  outside 
directors  and  pursuant  to  §  107.90?;0. 

(b)  All  other  fees  and  charges  sha!)  be 
included  in  calculating  Cost  of  Monoy. 

•  •        »        •        » 

Disadvantaged  Concern  means  a 
Small  Concern  that  is  at  least  50  pe.'cent 
ov\Tied,  and  controlled  and  managed,  by 
a  person  or  persons  whose  participation 
in  the  free  enterprise  system  is 
hampered  because  of  social  or  economic 
disadvantages. 

•  •        *        •        • 

Institutional  Investor  means  any  of  the 
following  classes  of  entities  having  a  net 
worth  of  not  less  than  Si  million;  or  of 
persons  having  a  net  worth  of  not  less 
than  S2  million,  exclusive  of  the  value 
of  the  equity  in  his  or  her  most  valuable 
residence,  unless  otherwise  specified: 

(a)  Entitips.  (1)  Any  State  or  National 
bank,  trust  company,  savings  bank,  or 
savings  and  loan  association,  incliiding 
any  such  institution  investing  the  funds 
of  others  in  a  fiduciary  capacity; 

(2)  Any  insurance  company 

(3)  Any  1940  Act  Investment 
Company  or  Business  Development 
Company,  as  defined  in  the  Investment 
Company  Act  of  1940,  as  amended; 

(4)  Any  holding  company  of  the 
foregoing; 

(5)  Any  employee  benefit  or  pension 
plan  established  for  the  benefit  of 
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employees  of  the  Federal  government  or 
any  State,  their  political  subdivisions,  or 
any  agency  or  instrumentality  thereof; 

(6)  Any  employee  benefit  or  pension 
plan,  as  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended; 

(7)  Any  trust,  foundation  or 
endowment  exempt  from  Federal 
income  taxation  under  the  Internal 
Revenue  Code,  as  amended; 

(8)  Any  corporation,  partnership,  or 
other  entity  with  a  net  worth  in  excess 
of  $10,000,000; 

(9)  Any  State,  its  respective  political 
subdiWsions.  or  any  agency  or 
instrumentality  thereof; 

(10)  Any  entity  whose  primary- 
purpose  is  to  manage  and  invest  non- 
Federal  funds  on  behalf  of  any  of  the 
foregoing  Institutional  Investors;  or 

(11)  Any  other  entity  that  SBA  shall 
determine  to  be  an  Institutional 
Investor. 

(b)  Persons.  (l)(i)  Any  individual  with 
a  personal  net  worth  of  less  than  S2 
million  who  is  an  Accredited  Investor  as 
defined  by  the  Securities  Act  of  1933.  as 
amended,  and  whose  commitment  to 
the  Licensee  is  backed  by  a  letter  of 
credit  from  a  qualified  Institutional 
Investor; 

(ii)  Any  individual  whose  personal 
net  worth  (exclusive  of  the  value  of  his 
or  her  most  valuable  residence)  is  equal 
to  not  less  than  ten  times  the  amount  of 
his  or  her  commitment;  or 

(iii)  Any  individual  whose  personal 
net  worth  (exclusive  of  the  value  of  any 
equity  in  liis  or  her  most  valuable 
residence)  equals  or  exceeds  $10 
million:  Provided,  however.  That  the 
commitment  of  any  individual  who  is 
not  a  permanent  resident  of  the  United 
States  shall  also  be  backed  by  an 
irrevocable  appointment  of  an  agent 
wthin  the  United  States  for  the  service 
of  process. 

(2)  See  paragraph  (b)  of  the  definition 
of  Private  Capital  for  restrictions  on  the 
amount  of  an  Institutional  Investor's 
commitment  that  vdU  be  recognized  by 
SBA  as  a  part  of  a  Licensee's  Private 
Capital.  See  also  the  definition  of 
Regulatory  Capital  in  §  107.3.  and 
§  107.241(c). 
***** 

Leverageable  Capital  means 
Regulatory  Capital,  excluding  imfimded 
commitments  and  qualified  non-private 
funds  whose  source  is  Federal  funds. 

*        *        *        ft        * 

Private  Capital — (a)  General.  Private 
Capital  means  the  combined  private 
(non-governmental)  paid-in  capital  and 
paid-in  surplus  of  a  Corporate  Licensee, 
or  the  private  (non-governmental) 
p;u1nership  capital  of  an 


Unincorporated  Licensee,  plus 
unfunded  binding  commitments  by  an 
Institutional  Investor  (including 
commitments  evidenced  by  a 
promissory  note)  to  purchase  stock  or 
limited  partnership  interests  in.  or  to 
make  capital  contributions  to  a 
Licensee.  The  private  paid-in  capital 
and  paid-in  surplus  of  a  Corporate 
Licensee,  or  the  private  partnership 
capital  of  an  Unincorporated  Licensee, 
may  include  funds  invested  by  a  public 
or  private  pension  fund;  and  qualified 
nonprivate  funds  as  described  in 
paragraph  (c)  of  this  definition. 
Notwithstanding  the  fortigoing,  non- 
cash assets  purchased  by  a  license 
appliCcUit  and  non-cash  assets 
contributed  to  a  Licensee  or  a  license 
applicant  will  not  be  considered  part  of 
Private  Capital,  except  as  permitted  by 
§  107.7G.5(a)  (1)  through  (6).  or  unless 
approved  by  SBA. 

(b)  Exclusions.  Private  Capital  shall 
not  include: 

(1)  Funds  borrowed  by  a  Licensee 
from  any  source. 

(2)  Leverage  funds  obtained  as  a  result 
of  SBA's  purchase  or  guarantee  of 
securities. 

(3)  Funds  obtained  directly  or 
indirectly  from  any  Federal.  State,  or 
local  government,  or  agency  or 
instrumentality  thereof,  unless  such 
funds  are  qualified  nonprivate  funds,  or 

(4)  That  part  of  a  commitment  from  an 
Institutional  Investor  with  a  net  worth 
of  less  than  $10  million  that  exceeds  10 
percent  of  such  Institutional  Investor's 
not  worth,  except  to  the  extent  that  such 
excess  is  backed  by  a  letter  of  credit 
from  another  Institutional  Investor. 

(c)  Qualified  uonphvote  funds. 
"Qualified  nonprivate  funds"  means: 

(1)  Funds  dirtictly  or  indirectly 
invested  in  any  Licensee  on  or  before 
August  16.  1982  by  any  Federal  agency 
except  SBA.  pursuant  to  a  statute 
explicitly  mandating  the  inclusion  of 
such  funds  in  "Private  Capital"; 

(2)  Funds  directly  or  indirectly 
invested  in  any  Licensee  by  any  Federal 
agency  pursuant  to  a  statute  that  is 
enacted  after  September  4,  1992, 
explicitly  mandating  the  inclusion  of 
such  funds  in  "Private  Capital"; 

(3)  Funds  in\e5ted  in  any  Licensee  by 
any  State  or  local  government  entity, 
including  the  amount  of  any  guarantee 
extemled  by  such  entity:  and 

(4)  In  any  section  30i(d)  Licensee  or 
such  applicant,  funds  invested  which 
are  income  derived  from  the  investment 
of  grants  that  have  been  made  by  a  state 
or  local  government  agency  or 
instrumentality  into  a  nonprofit 
corporation  or  institution  exercibing 
discretionary  authority  with  respect  to 
such  funds;  and  funds  invested  by  a 


State  financing  agency,  or  similar 
agency  or  instrumentality,  to  the  extent 
such  funds  are  derived  from  such 
agency's  income  and  not  from 
appropriated  State  or  local  funds; 
Provided,  however,  that  for  any  Licensee 
or  apphcant,  the  funds  described  in 
paragraph  (c)(3)  of  this  definition  shall 
not  exceed  33%  of  Regulatory  Capital. 
***** 

Qualified  Borrowing  means  a  loan  to 
a  Licensee  bearing  interest  at  a  rate  not 
in  excess  of  the  usual  rate  charged  on 
the  date  of  the  loan  by  banks  in  the 
locality  in  which  the  Licensee's 
principal  office  is  located;  and/or  a 
Debenture  purchased  or  guaranteed  by 
SBA.  See  §107.302. 
***** 

Regulatory  Capital. — (a)  General. 
Regulatory  Capital  means  Private 
Capital,  excluding  non-cash  assets 
contributed  to  a  Licensee  or  a  license 
applicant  and  non-cash  assets 
purchased  by  a  license  applicant  unless 
such  assets  have  been  converted  to  cash 
or  have  been  approved  by  SBA  for 
inclusion  in  Regulatory  Capital.  For 
purposes  of  this  definition,  sales  of 
contributed  non-cash  assets  with 
recourse  or  borrowing  against  such 
assets  shall  not  constitute  a  conversion 
to  tash. 

(b)  Exclusions.  The  amoimt  of  a 
commitment,  the  collectibihty  of  which 
SBA  determines  to  be  questionable, 
shall  also  be  excluded  from  Regulatory 
Capital. 
***** 

Section  301  (cj  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  limited  liability  company 
or  a  limited  partnership  organized  in 
accordance  with  §  107.4,  and  licensed 
pursuant  to  section  301(c)  of  the  Act. 

Section  301(d)  Licensee  means  an 
SBIC  organized  as  a  for-profit 
corporation,  a  non-profit  corporation,  a 
limited  liability  company  or  a  limited 
partnership  organized  in  accordance 
with  section  107.4.  and  licensed 
pursuant  to  section  301(d)  of  the  Act. 
Such  Licensees  are  permitted  to  provide 
assistance  only  to  Disadvantaged 
Concerns. 
***** 

Smeller  Concern  means  a  concern  that 
together  with  its  affiUates  does  not  have 
net  worth  in  excess  of  $6.0  million,  and 
does  not  have  average  net  income  after 
Federal  income  taxes  (excluding  any 
carry-over  losses)  for  the  preceding  two 
years  in  excess  of  $2.0  million;  or  a 
concern  that  together  with  its  affiliates, 
meets  the  size  standard  in  effect  at  the 
time  of  the  Financing  for  the  industry  in 
which  it  is  then  primarily  engaged,  and 
excluding  its  affiliates  meets  the  size 
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standard  in  effiect  at  the  time  of  the 
Financing  for  the  industry  in  which  it 
is  then  primarily  engaged. 

*  »        *        •        » 

4.  Section  107.4  is  amended  by 
revising  paragraphs  (b)  (1).  (2)  and  (3)(i), 
by  revising  the  fourth  sentence  in 
paragraph  (c),  and  b^'  adding  a  new- 
paragraph  (0,  to  read  as  follows: 

§  107.4    Limited  Partnership  SBIC. 

*  •        •        »         • 

(b)  Application.   •   •   • 

(1)  Number  of  General  Partners.  A 
Licensee  shall  have  as  its  general 
partners  at  least  two  individuals;  or  one 
or  more  corporations  (including  limited 
liability  corporations),  or  one  or  more 
partnerships  (including  limited 
partnerships),  or  any  combination  of 
individuals,  and/or  corporations,  and/or 
partnershi{>s.  General  partners  of  a 
general  partner  of  an  Unincorporated 
Licensee  shall  be  considered  for  all 
purposes  to  be  general  partners  of  such 
Licensee.  For  the  status  of  limited 
partners  of  a  limited  partnership  that 
serves  as  a  general  partner  of  a  Licensee, 
see  the  definition  of  Control  Person  in 
§107.3. 

(2)  General  Partner  A  general  partner 
which  is  a  corporation,  limited  liability 
company  or  limited  partnership  (an 
"Entity  General  Partner")  shall  be 
organized  under  state  law  solely  for 
service  as  such  and  its  Articles  or 
Certificate  of  Incorporation  or  Limited 
Partnership  Agreem.ent  or  other  similar 
governing  instrument  (which,  in  each 
case,  shall  accompany  the  license 
application)  shall  specify  that  no  person 
shall  serve  as  an  officer,  director  or 
general  partner  without  SBA's  approval. 
No  Entity  General  Partner  may  serve  as 
such  for  any  other  Licensee  and  where 
an  Entity  General  Partner  is  a  limit[>d 
partnership,  such  partnership  shall  be 
subject  to  the  number  of  general 
partners  defined  in  paragi-aph  (b)(1)  of 
this  section.  An  Entity  General  Partner 
is  subject  to  the  same  examination  and 
reporting  requirements  as  a  Licensee 
under  §  310(b)  of  the  Act.  The 
restrictions  and  obligations  imposed 
upon  a  Licensee  by  §§  107.210  through 
107.263.  and  107.601.  107.603.  107.701, 
107.702,  107.703.  107.709,  107.801, 
107.802, 107.803,  107.1001,  107.1002, 
and  107.1004  apply  also  to  an  Entity 
general  partner  of  a  Licensee. 

(3)  Articles  of  Partnership.   '  *  * 
(i)  The  partnership  shall  have  a 

minimum  duration  of  not  less  than  the 
longer  of  ten  years  or  two  years 
following  the  maturity  of  the  last- 
maturing  security  issued  by  the 
partnership  evidencing  Leverage  from 
SBA.  After  10  years  and  provided  all 
Leverage  has  been  repaid  or  redeemed 


and  provided  that  all  amounts  due  SBA, 
its  agency,  or  trustee  have  been  paid,  the 
partnership  may  be  terminated  by  a  vote 
of  the  Licensee's  partners,  (For  purposes 
of  this  provision  SBA  shall  not  be 
considered  a  partner.) 

•  •        •        •        • 

(c)  Obligations  of  a  Control  Person. 

*  •   *  The  conditions  specified  in 

§§  107.210  through  107.263  shall  apply 
to  all  general  partners;  the  conditions 
specified  in  §  107.210(e)  shall  apply  to 
all  Control  Persons.  •   •   • 

(f)  Special  Leverage  requirement.  Prior 
to  the  extension  of  any  Leverage,  an 
Unincorporated  Licensee  shall  furnish 
^SBA  with  evidence  that  it  qualifies  as  a 
partnership  for  tax  purposes,  either  by 
a  ruling  from  the  Internal  Revenue 
Service,  or  by  any  opinion  of  counseL 

5.  Section  107.101  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  by  adding  a  new  paragraph  (d), 
by  revising  the  introductory  text  of 
newly  designated  paragraph  (e).  and  by 
adding  new  paragraphs  (g).  (h)  and  (i).' 
to  read  as  follows: 

§  1 07. 101    Operational  requirements. 

*  •         •         •         » 

(a)  Management.  Each  Licensee  shall 
have  and  maintain  qualified 
management  (or  an  Investment  Adviser/ 
Manager  pursuant  to  §  107.709)  in 
charge  of  its  operations  who  will  be 
available  during  normal  business  hours 
to  the  public.  Any  manager  of  a 
Licensee  shall  be  deemed  an  officer 
thereof  When  applying  for  a  lirense  or 
for  Leverage,  a  Licensee  must 
demonstrate,  to  the  satisfaction  of  SBA. 
that  its  management  has  the  knowledge, 
experience  and  capability  necessary  for 
investing  in  the  types  of  businesses 
contemplated  by  the  .Act.  these 
regulations,  and  Licensee's  Plan  of 
Operations.  Neither  management,  nor 
any  board  of  directors,  nor  any  general 
partner  shall  be  controlled  either 
directly  or  indirectly  by  investors  of 
qualified  non-private  funds. 

•  *        *        •        • 

(d)  General  capital  requirements. 
Each  company  shall  have  at  licensing, 
and  thereafter  shall  maintain  Regulatory 
Capital  adequate  to  assure  a  reasonable 
prospect  that  the  company  will  be 
operated  soundly  and  profitablv  over 
the  long  term,  and  managed  actively  and 
prudently  in  accordance  with  its  articles 
or  partnership  agreement  and  within  Lhe 
context  of  its  Plan  of  Operations,  as 
approved  by  SBA.  In  this  regard,  SBA 
shall  determine  the  ability  of  the 
company  to  be  economically  viable, 
both  prior  to  licensing  and  prior  to 


approving  any  request  for  financing, 
taking  into  consideration  the  income 
and  losses  which  the  company 
anticipates  on  its  Loans  and 
Investments,  and  the  experience  and 
qualifications  of  the  company's  owner's 
and  managers.  Compliance  with  these 
requirements  shall  be  determined 
within  the  context  of  capital  impairment 
and  other  regulations  that  relate  to 
safety  and  soundness. 

(e)  Minimum  Capital.  Any  company 
licensed  after  April  8,  1994  shall  have 
Regulatory  Capital  in  U.S.  dollars 
sufficient  to  meet  the  requirements  of 
paragraph  (d)  of  this  section,  but  in  do 
case  shall  a  Licensee  have  Regulatory 
Capital  (not  including  commitments  to 
invest  in  a  Licensee)  less  than  the 
following  minimum  levels: 
•         •         »         •         • 

(g)  Valuation  guidelines  and 
responsibility.  (1)  Each  Licensee  shall 
adopt  a  wTitten  Valuation  Policy  for  its 
use  in  determining  the  value  of  its 
Loans  and  Investments,  and  each 
applicant  for  a  License  shall  submit 
such  Policy  as  part  of  its  application. 
Such  Policy  shall  adhere  to  the 
provisions  of  Appendix  III.  The  boards 
of  directors  of  corporations  and  the    - 
general  partners  of  partnerships  shall 
have  sole  responsibihty  for  adopting  the 
Licensee's  valuation  pohcy  and. 
pursuant  thereto,  for  valuing  Loans  and 
Investments  of  such  Licensee.  Loans 
and  Investments  shall  be  valued 
individually  and  in  the  aggregate  by  the 
Board  of  Directors  or  General  Partners  at 
least  semiannually — as  of  the  end  of  the 
second  quarter  of  Licen.see's  fiscal  year 
and  as  of  the  end  of  Licensee's  fiscal 
year.  Provided  however.  That  Licensees 
without  Leverage  need  onlv  perform 
valuations  as  of  tije  end  of  the  fiscal 
year  On  a  case -by-case  basis,  SBA  may 
require  valuations  to  be  made  more 
frequently. 

(2)  Licensee  shall  forward  valuation 
reports  to  SBA  within  90  days  of  the 
end  of  the  fiscal  year  in  the  case  of 
annual  valuations,  and  within  thirty 
days  following  the  close  of  other 
reporting  periods,  \faterial  changes  in 
valuations  shall  be  reported  not  less 
often  than  quarterly  within  thirty  davs 
following  the  close  of  the  quarter. 

(3)  Only  valuations  performed  as  of 
the  fiscal  year-end  are  required  to  be 
reviewed  by  the  Licensee's  independent 
public  accountant.  Such  accountant 
shall  have  responsibility  to  rev  iew  the 
Licensee's  valuation  procedures  and  the 
implementation  of  such  procedures, 
including  adequacy  of  documentation 
Such  accountant  also  shall  have 
reporting  responsibilities  regarding  the 
results  of  this  review  (see  Appendix  I. 
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section  III  and  section  V,  paragraphs  I 
and  I). 

(4)  Any  Licensee  that  adopts  the  exact 
wording  of  those  parts  of  section  III  of 
Appendix  III.  entitled  "Valuation 
Policy",  that  are  set  in  bold  type, 
without  any  additions  or  changes  will 
be  presumed  to  have  an  acceptable 
Valuation  Policy.  A  Licensee  may  write 
a  policy  which  differs  from  the  bold 
type,  but  must  have  such  policy 
approved  by  SBA,  in  writing. 
Applicants  for  either  a  301(c)  or  301(d) 
license  must  submit  their  Valuation 
Policies  for  approval  as  part  of  the 
licensing  application  process. 

(h)  Computer  requirements.  By  June 
30, 1994  all  Licensees  shall  have  a 
personal  computer  facility  with  modem 
capable  of  running  software  provided  by 
SBA  and  person(s)  trained  in  the  use  of 
SBA-provided  software  and  shall 
electronically  transmit  information  and 
reports  as  required  by  SBA.  Such 
Licensees  shall  use  such  software  for  the 
purpose  of  reporting  specific  financial 
information  required  by  SBA. 

(i)  Financing  of  Smaller  Concerns.  As 
of  the  close  of  the  Licensee's  first  full 
fiscal  year  commencing  on  or  after  April 
8, 1994,  at  least  10  percent  of  the 
cumulative  dollar  amount  of  Financing 
extended  during  the  period  between 
April  8,  1994  and  the  close  of  such 
fiscal  year  shall  consist  of  Financings  of 
Smaller  Concerns.  As  of  the  close  of 
each  subsequent  fiscal  year,  the 
cumulative  dollar  amount  of  Financing 
extended  to  Smaller  Concerns  shall  be 
no  less  than  20  percent  of  the  total 
dollar  amount  of  Financing  extended 
since  April  8. 1994.  Unless  a  Licensee 
is  in  compliance  with  the  requirements 
of  this  paragraph.  Financing  may  be 
e.xtended  only  to  a  Smaller  Concern.  A 
Financing  extended  pursuant  to 
§  107.711  in  which  the  resuUing 
concern  qualifies  as  a  Smaller  Concern 
will  be  considered  a  Financing  of  a 
Smaller  Concern. 

6.  Section  107.103  is  revised  to  read 
as  follows: 

§107.103    Public  notice. 

SBA  shall  publish  notice  of  the 
license  application  in  the  Federal 
Register.  It  shall  include  such 
appropriate  information  as  the  name 
and  location  of  the  proposed  Corporate 
Licensee,  its  area  of  operation,  the 
names  and  addresses  of  its  officers, 
directors,  and  owners  of,  or  persons 
controlling  10  or  more  percent  of  its 
voting  stock;  and  in  the  case  of  an 
Unincorporated  Licensee,  its  name, 
location,  and  area  of  operation,  and  the 
names  and  addresses  of  its  Control 
Persons.  If  any  Control  Person  is  a 
corporation,  the  notice  shall  set  forth 


the  names  and  addresses  of  any  officers, 
directors,  and  owners  of,  or  persons 
controlling  10  percent  or  more  of  the 
stock  of  such  corporation.  In  the  case  of 
an  Unincorporated  Licensee,  the  notice 
shall  also  include  the  name  and  address 
of  each  owner  of  10  percent  or  more  of 
the  Licensee's  Regulatory  Capital.  The 
public  shall  be  afforded  reasonable 
opportunity  for  the  submission  of 
written  comments.  The  proposed 
Licensee  shall  publish  a  similar  notice 
in  a  newspaper  of  general  circulation  in 
the  city  or  proposed  area  of  operation, 
and  shall  furnish  a  certified  copy  to 
SBA  within  10  days  of  the  date  of 
publication. 

7.  Section  107.302  is  revised  to  read 
as  follows: 

§  107.302    Cost  of  money;  loans  and  debt 
securities. 

Subject  to  lower  ceilings  prescribed 
by  local  law,  Cost  of  Money  on  Loans 
and  Debt  Securities  shall  not  exceed  the 
higher  of  the  following: 

(a)  Loans.  The  higher  of  either  the 
Licensee's  certified  Weighted  Average 
Cost  of  Qualified  Borrovsings,  computed 
in  accordance  with  paragraph  (e)  of  this 
section,  or  the  current  Debenture  Rate, 
plus,  in  either  case,  7  percentage  points, 
rounded  off  to  the  next  lower  eighth  of 
one  percent;  Provided,  however;  That  if 
the  current  Debenture  Rate  is  8  percent 
per  annum  or  lower,  a  Licensee  is 
permitted  to  charge  up  to  15  percent. 

fb)  Debt  securities.  The  higher  of 
either  the  Licensee's  certified  Weighted 
Avarage  Cost  of  Qualified  Borrowings, 
computed  in  accordance  with  paragraph 
(e)  of  this  section,  or  the  current 
Debenture  Rate,  plus,  in  either  case,  6 
percentage  points,  rounded  off  to  the 
next  lower  eighth  of  one  percent; 
Provided,  however;  That  if  the  current 
Debenture  Rate  is  8  percent  per  annum 
or  lower,  a  Licensee  is  permitted  to 
charge  up  to  14  percent. 

(c)  Maximum  Cost  of  Money.  The 
maximum  Cost  of  Money  on  any 
specific  Financing  shall  be  determined 
with  reference  to  either  the  Licensee's 
certified  Weighted  Average  Cost  of 
Qualified  Borrowings  or  the  Debenture 
Rate  in  effect  as  of  the  day  the  Licensee 
collects  a  processing  fee  or  enters  into 
a  Commitment,  or  makes  the  first 
disbursement,  whichever  shall  first 
occur. 

(d)  Effective  date.  The  Cost  of  Money 
limitation  in  effect  on  April  24,  1994 
shall  remain  applicable  to  all 
Financings  committed  or  disbursed  on 
or  before  that  date. 

(e)  Computation  of  Weighted  Average 
Cost  of  Qualified  Borrowings.  Licensee's 
Weighted  Average  Cost  of  Qualified 


Borrowings  (as  a  percent)  shall  be 
computed  as  follows: 
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where: 

\V=Weighted  Average  Cost  of  Qualified 

Borrowings 
A=Dollar  amotmt  of  Interest  on 

Qualified  Borrowings  still 

outstanding  at  the  end  of  the  prior 

fiscal  year,  as  found  on  Form  468. 

(SSBICs  are  presumed  to  have  paid 
.        interest  at  the  coupon  rate,  without 

regard  to  any  subsidy  payments  by 

SBA) 
P=Outstanding  principal  amount  of 

Qualified  Borrowings  at  the  end  of 

the  prior  fiscal  year,  net  of  related 

fees 
D=Days  outstanding  for  prior  fiscal  year 
i=Individual  Note,  Debenture,  or  other 

debt  instrument  ■ 
n=N umber  of  Notes,  Debentures,  or 

other  debt  instruments  outstanding 

at  end  of  fiscal  year 
I=sura  of 

This  equation  is  read  as:  Multiply  the 
principal  balance  (net  of  Leverage  fees) 
of  each  Note,  Debenture,  or  other  debt 
instrument  still  outstanding  at  the  end 
of  the  preceding  fiscal  year  by  the 
number  of  days  that  the  instrument  was 
outstanding  in  that  fiscal  year  and 
divide  this  product  by  365;  take  the  sum 
of  these  amounts  and  divide  that  sum 
into  total  interest  expense  for  those 
Qualified  Borrowings  still  outstanding 
at  the  end  of  the  fiscal  year;  finally 
multiply  the  resulting  number  by  100, 
(f)  Notification  of  Weighted  Average 
Cost  of  Qualified  Borrowings.  A 
Licensee  that  wishes  to  utilize  its 
Weighted  Average  Cost  of  Qualified 
Borrowings  as  the  basis  of  an  alternative 
COM  ceiling  for  its  next  succeeding 
fiscal  year  shall  transmit  a  written 
certification  of  its  Weighted  Average 
Cost  of  Qualified  Borrowings  to  SBA  as 
a  part  of  its  Annual  Financial  Report 
(SBA  Form  468)  for  the  prior  fiscal  year; 
provided  however,  that  where  such 
licensee  provides  Financing  using  the    ' 
Weighted  Average  Cost  of  Qualified 
Borrowings  before  submitting  its 
Annual  Financial  Report,  such  Licensee 
shall  submit  its  certified  Weighted 
Average  Cost  of  Qualified  Borrowings  as 
an  attachment  to  the  SBA  Form  1031  for 
each  such  financing.  Such  Weighted 
Average  Cost  of  Qualified  Borrowings 
shall  be  reviewed  by  the  Licensee's 
independent  public  accountant,  who 
shall  provide  a  certification  that  the 
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Weighted  Average  Cost  of  Qualified 
Borrowingi  was  calculated  in 
accordance  with  SBA's  regulations. 
Failure  to  submit  timely  a  certified 
Weighted  Average  Cost  of  Qualified 
Borrowings  in  such  manner  shall 
constitute  a  binding  waiver  of 
Licensee's  right  to  use  its  Weighted 
Average  Cost  of  Qualified  Borrowings  as 
the  basis  for  an  alternative  Cost  of 
Money  limitation  for  the  remainder  of 
the  Licensee's  fiscal  year,  unless  for 
good  cause  shown,  SBA  grants  written 
approval  for  its  use. 

fg)  Application  of  Weighted  Average 
Cost  of  Qualified  Borro\*ings  to 
Financings  Involving  Multiple 
Licensees.  (1)  If  two  or  more  Licensees 
participate  in  the  same  Financing  of  a 
Small  Concern,  the  basis  for 
determining  the  applicable  COM  ceiling 
shall  be  the  highest  of  any  of  the 
following: 

(i)  The  current  Debenture  Rate;  or 

(ii)  The  certified  Weighted  Average 
Cost  of  Qualified  Borrowings  of  the  lead 
Licensee  in  the  Financing;  or 

(iii)  The  weighted  average  of  the 
Weighted  Average  Cost  of  Quafified 
Borrowings  of  all  Licensees 
participating  in  the  Financing. 

(2)  For  the  purposes  of  the  calculation 
in  paragraph  (qKl)(iii)  of  this  section, 
the  Weighted  Average  Cost  of  Qualified 
Borrowings  of  a  Licensee  that  has  not 
certified  such  cost  to  SBA  or  that  has  no 
<*        outstanding  Qualified  Borrowings  shall 
be  the  Debentiire  Rate  in  effect  at  the 
time  of  the  FinaiK±ig. 

(h)  Default  Penahies.  In  the  event  of 
a  monetary  default  by  a  Small  Concern 
or  a  failure  to  provide  any  post- 
Financing  report  or  other  document 
required  by  the  terms  of  the  Loan 
Agreement  or  SBA  regulaticms. 
Licensees  may,  by  way  of  default 
penalty  tmd  without  regard  to  any  Cost 
of  Money  Umit  that  may  othCTvvise  be 
applicable,  raise  the  interest  rate  by  as 
much  as  seven  percentage  points  over 
the  rate  specified  in  the  Financing,  until 
such  time  as  the  default  shall  be  cured. 

8.  Section  107.303  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (b)  as  paragraph  (c),  by 
adding  a  new  paragraph  (b).  and  by 
revising  the  newly  designated  paragraph 
(c)  introductory  text,  (cM6)  and  the 
example  that  follows  newly  designated 
paragraph  (c)(7),  to  read  as  follows: 

§107.303    Overline  rimltatlon. 

(a)  Leveraged  Licensees.  Without 
written  SBA  approval,  the  aggregate 
amoimt  of  funds  di^Hirsed  foe  securities 
acquired  (exclusive  of  write-down),  and 
of  Commitments  and  giuaranties  issued 
for  a  Small  Concern  (including  affiliated 
concerns  as  defined  in  §  121.401  of  this 


chapter)  shall  not  exceed  twenty  percent 
of  a  Licensee's  Regulatory  Capital: 
Pro\ided.  however.  That  iar  section 
301(d)  Licensees  the  limitation  shall  be 
thirty  percent. 

fb)  Non-Leveraged  Licensees.  Any 
Licensee  that  does  not  have  outstanding 
Leverage  shall  be  exempt  from  this 
section;  Provided,  however,  that  no 
Leverage  will  be  extended  to  any 
Licensee  imtil  such  Licensee  is  in 
compliance  with  paragraph  (a)  of  this 
section. 

(c)  Increased  Limit.  For  purposes  of 
this  section  only,  Regulatory  Capital 
may  include  the  net  unrealized  gains  of 
a  Licensee  represented  by  marketable 
seciirities  and  support  an  additional 
overline  limitation  (increased  limit) 
subject  to  the  following  conditions: 
•         •        »        •        • 

(6)  By  availing  itself  of  this  increased 
limit.  Licensee  agrees  that,  in  the  event 
the  net  unrealized  gains  show  a 
reduction  on  the  first  business  day  of 
any  calendar  quarter  and  for  at  least 
thirty  days  thereafter,  below  seventy 
percent  of  the  net  unrealized  gains. 
Licensee  will  (not  later  than  ninety  (90) 
days  from  such  date)  cause  to  be 
injected  sufficient  Regulatory  Capital  to 
restore  support  for  the  increased  Hmit  or 
reduce  the  increased  hmit  of  its 
investments  to  a  point  at  which  no 
investment  exceeds  20  percent  of  the 
sum  of  its  Regulatory  Capital  plus  the 
remaining  net  unreahzed  appreciation 
represented  by  marketable  securities. 

Example:  On  January  15, 1995  the  Licensee 
documents  net  unrealized  gains  of  SIOO.OOO. 
Licensee  adds  SIOO.OOO  to  its  Regulatory 
Capital  and  increases  its  overline  limitation 
accordingly.  Licensee  now  makes  C7n«  or 
more  investments  in  reliaiK:e  on  this 
increased  limit.  Hereafter,  on  each 
subsequent  first  business  day  of  April.  July, 
October,  and  January,  Licensee  must 
document  net  unrealized  gains  of  a  least 
SIOO.OOO.  On  April  15.  1996  Licensee  can 
document  further  net  unrealized  gains  for  an 
aggregate  of  $150,000  and  invest  pursuant  to 
an  increased  limit  of  530.000  (20%  of 
$150,000).  Following  the  first  business  day  of 
April,  1997,  Licensee  documents  net 
unrealized  gains  of  onK  Si 20.000.  All 
investments  within  the  increased  limit 
remain  undiminished  in  the  portfolio. 
Licensee  is  now  required  to  cause  to  be 
injected  sufiicient  cash  into  Regulatory 
Capital  before  July  1. 1997,  so  that  the  sum 
of  the  remaining  net  unrealized  gains  and  the 
added  cash  equals  at  least  five  times  the 
increased  limit  of  its  largest  investment.  In 
the  altemetive,  Licensee  must  reduce  before 
July  1, 1997,  its  overline  investments  made 
in  reliance  od  this  subsection  so  that  none 
will  exceed  20  percent  of  Regulatory  Capital 
plus  $24i)00.  Any  further  reduction  «rf  net 
unrealized  gains  will  require  additional 


proportionate  injection  of  cash  or  reduction 

of  investments. 


9.  Section  107304  is  amended  by 
revising  the  heading  and  paragraphs 
(a)(1)  and  (b)  and  by  adding  pcuagraph 
(c)  to  read  as  follows: 

§107.304    Stee  status,  flnancW  report,  and 
non-dlscftmtnatkm. 

(a)*    •    • 

(1)  The  Licensee  has  determined  that 
the  concern  being  assisted  is  a  Small 
Concern  based  on  the  financial  size 
standards  set  forth  in  §  121.802(a)t3)(i) 
or  the  single  industry  standard  covering 
the  industry  in  which  the  applicant 
Small  Concern  is,  or  will  be,  primarily 
engaged  as  set  forth  in 
§  121.802(a)(3)(ii);  or  SBA  has 
determined  at  the  request  of  the  • 
Licensee  or  of  such  concern  that  the 
latter  is  a  Small  Concern.  The  Licensee 
and  the  Small  Concern  shall  execute 
SBA  Form  480,  Size  Status  Declaration, 
including  Licensee's  representation  that 
applicable  size  standards  have  been 
met,  unless  the  size  determination  has 
been  made  by  SBA. 
•        •        •        •        • 

(b)  Financial  reports. — (1)  Initio/ 
Financing  decision.  In  considering  any 
Financing  for  a  Small  Concern  the 
Licensee  shall  require  the  concern  to 
submit  such  financial  statements,  plans 
of  operation  (including  intended  use  of 
financing  proceeds),  cash  fiow  analyses 
and  projections  as  are  necessary  to  ' 
support  the  Licensee's  investment 
decisions,  considering  the  size  and  type 
of  the  business  and  the  amount  of  the 
Finaoci.ag  being  considered.  Such 
materials  shall  be  in  English  aiul  shall 
be  retained  by.  and  become  a  part  of  the 
permanent  record  of,  the  Licensee. 

(2)  Subsequent  reports.  The  terms  of 
the  Financing  shall  require  each  assisted 
Small  Concern  to  forward  to  the 
Licensee,  at  least  aimually,  such 
financifil  statements  (including 
verifitaf'on  of  the  use  of  financing 
proceeds)  as  are  necessary  to  verify  not 
only  the  financial  condition  of  the  Small 
Concern  for  the  purpose  of  valuing  the 
Licon.see's  investment  therein,  but  also 
the  continued  eligibility  of  such  Small 
Concern.  Such  statements  shall  be  in 
English  and  be  certified  by  the  chief 
financial  officer,  general  partner,  or 
proprietor  of  such  Small  Concern  and 
shall  be  retained  by,  and  become  a  part 
of  the  permanent  records  of.  the 
Licensee.  If  the  Licensee  shall  deem  it 
appropriate,  considering  the  size  and 
type  of  the  business  involved,  the 
Licensee  may  accept,  lor  financial  and 
valuation  purposes  only.  •  complete 
copy  of  the  Federal  income  tax  return, 
including  all  appropriate  schedules 
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thereto,  filed  by  the  business  or  by  the 
proprietor,  as  the  case  may  be.  The 
foregoing  requirements  shall  not  apply, 
however,  when  the  Licensee  acquires 
the  securities  from  an  underwriter  in  a 
public  offering  (see  107.404),  in  which 
event  the  Licensee  shall  keep  copies  of 
all  reports  furnished  by  such  Small 
Concern  to  the  holders  of  its  securities. 

(c)  Economic  impact.  When  a 
Licensee's  Form  468  is  forwarded  to 
SBA  it  shall  be  accompanied  by  an 
assessment  of  the  economic  impact  of 
each  Financing,  specifying  the  full-time 
equivalent  jobs  created  or  retained,  the 
impact  of  the  financing  on  the  business 
in  terms  of  expanded  revenue  and  taxes, 
and  other  appropriate  economic  benefits 
including,  but  not  limited  to,  technology 
development  or  commercialization, 
minority  business  development,  urban 
or  rural  business  development, 
expansion  of  exports  and  assistance  to 
manufacturing  firms  (SIC  Major  Groups 
20-39) 

10.  Part  107  is  amended  by  adding  a 
new  §  107.305  before  the  heading 
"Equity  Capital"  to  read  as  follows: 

§  1 07.305    Use  of  proceeds. 

Proceeds  of  financings  by  a  Licensee 
shall  be  used  by  the  Small  Concern  for 
its  sound  financing  and  for  its  growth, 
modernization,  or  expansion  and  such 
use  shall  be  reported  on  SBA  Form 
1031.  Accordingly,  Licensees  shall 
obtain  sufficient  information  to  give 
reasonable  assurance  that  the  proposed 
financing  will  be  used  for  purposes 
intended  by  the  Act  and  this  Part  of  the 
regulations.  Financing  documents  shall 
contain  provisions  which  require  the 
Small  Concern  to  provide  information 
specified  in  §  107.304(b),  and  which 
give  the  Licensee  and/or  SBA  access  to 
the  Small  Concern's  records  to  confirm 
such  use  of  proceeds.  The  Licensee  shall 
conduct  a  reasonable  post  closing 
review  within  90  days  after 
disbursement  of  the  proceeds  to  assure 
that  proceeds  were  used  for  the 
intended  purposes.  The  financing 
documents  shall  also  provide  that  any 
diversion  by  a  Small  Concern  of 
financing  proceeds  from  their  reported 
use  without  the  Licensee's  prior  written 
consent  shall  constitute  an  event  of 
default  when  the  Licensee  has  made  a 
loan  or  a  violation  of  a  covenant  with 
the  Licensee  when  the  Licensee  has 
made  an  investment.  The  financing 
documents  also  shall  specify  that  such 
event  of  default  or  covenant  violation 
shall  give  the  Licensee  the  right  to 
demand  immediate  repayment  of  the 
financing.  Nothing  in  this  paragraph 
shall  be  construed  to  restrict  the 
Licensee's  right  to  sue  the  Small 
Concern  for  any  additional  damages  it 


may  sustain  as  a  result  of  the  improper 
diversion  of  funds  or  to  bring  suit 
against  the  individuals  responsible  for 
such  diversion  of  funds.  Any 
imauthorized  diversion  that  comes  to 
the  attention  of  a  Licensee  shall  be 
reported  promptly  to  SBA  for  such 
action  against  the  Small  Concern  as  SBA 
may  consider  proper.  See  also 
§  107.906(b). 

11.  Section  107.401(a)(5)  is  revised  to 
read  as  follows: 

§107.401    SBIC  guaranty  of  loans. 

(a)  *  •   • 

(5)  The  total  guaranties  issued  and 
outstanding  for  all  Small  Concerns  shall 
not  exceed  one  hundred  percent  of 
Regulatory  Capital. 

•  •        •        *        • 

12.  Section  107.402  is  amended  by 
revising  paragraphs  (a)  and  (d)  and 
adding  paragraphs  (e),  (f),  and  (g)  to  read 
as  follows: 

§  107.402    Commitments. 

(a)  General.  A  Licensee  is  authorized 
to  enter  into  a  written  Commitment  to 
furnish  Financing  to  a  Small  Concern. 

*  •        *        «        * 

(d)  Processing  fees.  A  Licensee  is 
authorized  to  charge  a  processing  fee,  in 
no  event  to  exceed  three  percent  of  the 
amount  of  Financing  requested: 
Provided,  however.  That  if  the  amount 
of  Financing  offered  in  response  by  the 
Licensee  and  agreed  to  by  the  Small 
Concern  is  a  lesser  amount,  the 
maximum  processing  fee  may  not 
exceed  three  percent  of  such  lesser 
amount.  A  processing  fee  that  does  not 
exceed  the  foregoing  limits  shall  not  be 
considered  part  of  the  Small  Concern's 
Cost  of  Money.  A  processing  fee  that 
exceeds  the  foregoing  limits  shall,  to  the 
extent  of  such  excess,  be  considered 
part  of  the  Small  Concern's  Cost  of 
Money. 

(1)  Collection  of  processing  fee.  (i) 
The  processing  fee  may  be  collected,  in 
full  ot  in  part,  when  the  Licensee 
accepts  the  Small  Concern's  application 
for  financing,  or  such  fee  may  be 
deducted  from  Financing  proceeds. 
When  the  application  is  accepted  for 
processing,  however,  the  Licensee  shall 
furnish  the  applicant  Small  Concern 
with  a  written  statement  setting  forth: 

(A)  The  maximum  Cost  of  Money 
determined  with  reference  to  Licensee's 
certified  Weighted  Average  Cost  of 
Qualified  Borrowings,  if  any,  or  the 
present  Debenture  Rate,  as  appropriate; 

(B)  A  date  by  which  Licensee  will 
notify  the  applicant  of  its  decision;  and 

(C)  The  specific  processing  services  to 
be  performed  by  the  Licensee. 

(ii)  Failure  to  furnish  such  statement 
shall  cause  the  amount  of  any 


processing  fee  to  be  included  in  Cost  of 
Money  if  the  requested  Financing 
closes,  or  shall  obligate  Licensee  to 
refund  the  entire  amount  of  the 
processing  fee  if  the  request  for 
Financing  is  denied. 

(2)  Partial  refund  of  processing  fee 
when  Financing  does  not  close. 

(i)  No  Commitment  extended.  If  the 
Licensee  has  not  provided  a 
Commitment  and  the  Small  Concern 
and  the  Licensee  do  not  close  the 
Financing,  that  part  of  the  processing 
fee  in  excess  of  Eligible  Costs,  hereafter 
enumerated,  that  were  incurred  by  the 
Licensee  shall  be  refunded  within  thirty 
days  to  the  Small  Concern,  together 
with  a  detailed  accounting  of  the 
Eligible  Costs  incurred  by  the  Licensee. 

(ii)  Commitment  extended.  If  the 
Licensee  has  provided  a  Commitment 
and  the  Small  Concern  and  the  Licensee 
do  not  close  the  Financing,  any  refund 
of  the  processing  fee,  in  whole  or  in 
part,  is  dependent  upon  which  party 
caused  the  Financing  not  to  close,  as 
follows: 

(A)  Failure  to  close  attributable  to 
Small  Concern.  If  the  Financing  does 
not  close  due  to  actions  of  the  Small 
Concern,  the  Licensee  is  entitled  to 
retain  the  processing  fee,  not  to  exceed 
three  percent  of  the  amount  of  the 
Licensee's  Commitment.  If  Eligible 
Costs  exceed  the  processing  fee. 
Licensee  may  obtain  reimbursement  for 
such  excess  Eligible  Costs  only  if  the 
Small  Concern  has  entered  into  a 
contractual  agreement  providing  for 
such  reimbursement.  If  no  such 
contractual  agreement  exists,  a  Small 
Concern  shall  not  be  required  to  pay  an 
additional  processing  fee,  even  if  the 
amount  of  the  Licensee's  Eligible  Costs 

.  exceed  the  amount  of  the  processing  fee 
advanced  by  the  Small  Concern. 

(B)  Failure  to  close  attributable  to 
Licensee.  If  the  failure  to  close  is 
attributable  to  actions  of  the  Licensee, 
that  part  of  the  processing  fee  in  excess 
of  Eligible  Costs  incurred  by  the 
Licensee  shall  be  refunded  to  the  Small 
Concern  within  thirty  days,  together 
wdth  a  detailed  accounting  of  the 
Eligible  Costs  incurred  by  the  Licensee. 

(3)  Eligible  costs.  As  used  in  this 
Section,  Eligible  Costs  means:  (i)  Actual 
computed  costs  incurred  in  the 
segregation  of  money  to  fund  a 
Commitment,  if  one  was  extended; 

(ii)  Ordinary  and  reasonable  out-of- 
pocket  expenses  necessary  to  process 
the  application  and  perform  due 
diligence,  and 

(iii)  Actual  costs  paid  to  non- 
AsSociates  of  the  Licensee  for 
speciahzed  application  processing 
services  which  are  not  ordinarily 
performed  by  the  Licensee. 
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(e)  Additional  fees.  If  the  Small 
Conrem  and  the  Licensee  close  the 
Financing,  Licensee  is  authorized  to 
deduct  from  the  proceeds  the  unpaid 
remainder  of  any  processing  fee 
previously  agreed  upon,  not  to  exceed  3 
percent  of  the  total  Financing  provided 
at  the  closing,  and,  in  addition,  to 
charge  the  Small  Concern  for  Eligible 
Costs  incurred  by  the  Licensee  and 
reasonable  closing  costs.  Such  fees  and 
charges  shall  not  be  included  in  the 
calculation  of  Cost  of  Money. 

(f)  Prepayment  penalties.  A  Licensee 
may  charge  a  reasonable  penalty  for 
prepayment  of  a  Financing  v^rhich  shall 
be  excluded  from  the  Cost  of  Money 
calculation.  If  such  prepayment  penalty 
is  considered  by  SBA  to  be 
xmreasonable,  however.  Licensee  shall 
not  be  entitled  to  such  prepa}'ment 
penalty,  and  if  the  penalty  has  been 
collected,  shall  refund  the  entire 
prepayment  penalty  to  the  Small 
Concern.  A  prepayment  penalty  equal  to 
5  percent  of  the  outstanding  balance 
during  the  first  year  of  any  Financing, 
declining  by  one  percentage  point  per 
year  through  the  fifth  year,  will  be 
considered  a  reasonable  penalty. 

(g)  Front-end  charges,  if  a  Licensee 
has  imposed  front  end  charges  such  as 
points,  discount,  loan  origination  fee,  a 
processing  fee  to  the  extent  it  exceeds 
three  percent,  or  other  such  charges, 
regardless  of  the  label  the  Licensee  may 
apply,  that  are  not  specifically  excluded 
from  Cost  of  Money,  such  charges  shall 
be  prorated  over  the  stated  term  of  the 
Financing.  In  that  case,  the  sum  of 
interest  and  unearned  front-end  charges 
shall  not  exceed  the  Cost  of  Money  limit 
in  effect  at  the  time  of  the  Financing; 
and  in  the  event  of  prepayment,  any 
resulting  excess  Cost  of  Money  shall  be 
returned  to  the  Small  Concern. 

13.  Section  107.403  is  amended  by 
revising  paragraph  fb)(l),  to  read  as 
follows: 

§  1 07.403    Other  Permissible  Financing. 

(b)"   •  • 

(1)  Short-term  Financing.  Financing 
with  a  term  of  less  than  five  years  when 
it  constitutes: 

(i)  Interim  financing  in  contemplation 
of  long-term  Financing  of  a  Small 
Concern  by  the  Ocensee  or  a  group 
including  the  Licensee  and  others  in  an 
amount  at  least  equal  to  such  total 
interim  financing:  Provided,  however. 
That  the  maximum  aggregate  period  for 
short-term  Financing  in  contemplation 
of  long-term  Financing  shall  not  exceed 
one  yean  or 

(ii)  Protection  of  prior  investments;  or 

(iii)  Financing  ovraership  change 
pursuant  to  §  107.711;  or 


(iv)  Financing  required  by  a  Small 
Concern  to  perform  a  contract  that  it  has 
been  awarded  under  any  Federal.  State, 
or  local  government  set-aside  program 
for  "minority"  or  "disadvantaged" 
contractors. 

This  paragraph  (b)(1)  supplements  the 
authority  to  make  short  term 
investments  in  Disadvantaged  Concerns 
under  §  107.301(a). 

15.  Section  107.501(c)  is  amended  by 
revising  the  last  sentence  thereof,  to 
read  as  follows: 

§  1 07.501    Management  services. 

(c)  Management  Services  Corporation. 
*  *  •  Licensee's  investments  in  and 
receivables  from  such  corporation  shall 
not  exceed  3  percent  of  the  Licensee's 
Regulatory  Capital. 

15.  Section  107.601  is  amended  by 
revising  the  first  sentence  of  paragraph 
(g)  and  by  revising  paragraph  (h)(1).  to 
read  as  follows: 

§107.601    Changes  In  ownerstilp  or  control 
of  Licensee. 


(g)  PuWiC  notice.  SBA  shall  publish 
notice  in  the  Federal  Register 
concerning  the  application  for  approval 
of  a  proposed  transfer  of  Control  over  a 
Licensee,  including  such  appropriate 
information  as  the  name  and  location  of 
the  Licensee  and  of  the  proposed 
transferees  who  will  own  ten  or  more 
percent  of  any  class  of  its  Regulatory 
Capital.  •  •  • 

(n)  Standards  governing  SBA 
approval.  (1)  SBA  may,  as  a  condition 
of  approving  a  proposed  transfer  of 
Control,  require  an  increase  in 
Licensee's  Regulatory  Capital. 

16.  Section  107.705  is  amended  by 
adding  a  new  paragraph  (a)(8)  to  read  as 
follows: 

S  107.705    Consideration  for  issuance  of 
Licensee  securities. 

(a)  •   •   * 

(8)  With  SBA's  prior  written  approvd, 
contributed  non-cash  assets:  Provided, 
however.  That  for  the  purposes  of 
§§  107.403(b),  107.706(b),  and  107.710, 
under  which  the  legality  of  certain 
Financings  is  conditional  upon  a  need 
to  protect  the  Licensee's  investment, 
and  for  the  purpose  of  §  107.801,  under 
which  assumption  of  control  over  a 
Small  Concern  is  permitted  only  to 
protect  the  Licensee's  investment. 
Licensees  are  not  considered  to  have 
any  investment  to  protect  In  such 
contributed  assets  imless  such  assets  are 
included  in  Regulatory  Capital. 


17.  Section  107.706  is  revised  to  read 
as  follows: 

§  107.706    Retention  of  investments. 

(a)  Change  in  size.  A  Licensee  may 
retain  its  investment  in  a  concern  which 
qualified  as  small  at  the  time  of  initial 
financing,  but  which  subsequently 
became  large.  Subject  to  §  107.303, 
additional  Financing  may  be  provided 
at  any  time  before  such  concern  makes 

a  public  offering  of  its  securities.  In 
addition,  stock  options,  warrants,  or 
other  rights  to  purchase  Equity 
Securities  of  such  concern,  if  acquired 
while  the  concern  qualified  as  a  Small 
Concern,  may  be  exercised  even  after  a 
public  offering  has  been  made. 

(b)  Change  in  business  activity  or 
ownership — (1)  Change  within  one  year 
of  Licensee  Financing.  Without  SBA's 
written  approval,  a  Licensee  may  not 
retain  its  investment  in  a  Portfolio 
Concern,  small  or  otherwise,  that  has 
become  ineligible  by  reason  of  a 
subsequent  change  in  such  concern's 
business  activity  within  one  year  from 
the  date  of  the  Licensee's  initial 
Financing.  Any  such  change  shall  be 
presumed  to  have  been  within  the 
contemplation  of  the  Small  Concern  at 
the  time  of  the  Licensee's  Financing, 
and  shall  constitute  a  default  or  breach 
of  the  terms  of  the  Licensee's  Financing 
by  the  Small  Concern,  thereby  giving 
the  Licensee  the  right  to  demand 
immediate  repayment  of  all 
indebtedness  and  redemption  of  all 
equity  investments  in  such  concern.  See 
§  107.305.  A  Licensee's  request  to  SBA 
for  approval  to  retain  its  investment 
shall  be  accompanied  by  evidence 
sufficient  to  rebut  this  presumption  that 
the  Small  Concern's  change  to  an 
ineligible  business  activity  within  one 
year  of  the  Licensee's  Financing  was 
within  the  contemplation  of  the  Small 
Concern  at  the  time  the  Licensee 
provided  Financing  and,  hence,  in 
violation  of  applicable  regulations.  Such 
presumption  may  be  rebutted  by  a 
showing  that  the  change  in  business 
activity  was  prompted  by  an  unforeseen 
change  in  circumstances. 

(2)  Change  more  than  one  year  after 
Financing;  additional  Financing.  If  SBA 
has  granted  approval  for  the  retention  of 
an  investment  as  provided  in  paragraph 
(b)(1)  of  this  section,  or  if  the  change  to 
an  ineligible  business  has  taken  place 
more  than  one  year  after  the  Licensee's 
initial  Financing,  additional  FinaiKing 
may  be  provided  to  the  extent  necessary 
to  protect  the  Licensee  against  the  loss 
of  the  amount  of  its  original  investment. 

18.  Section  107.707  is  revised  to  read 
as  follows: 
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§  107.707    PurchasM  of  securities  from 
another  Licensee  or  from  SBA. 

A  Licensee  may  exchange  with  or 
purchase  for  cash  from  another 
Licensee,  or  from  SBA  as  the  receiver  or 
assignee  of  another  Licensee  or  former 
Licensee.  Portfolio  securities  (or  any 
interest  therein),  but  only  on  a  non- 
recourse basis,  and  only  if: 

(a)  The  Licensee  shall  not  have  at  any 
time  more  than  one-third  of  its  total 
assets  (valued  at  cost)  invested  in  such 
securities;  and 

fb)  The  Licensee,  if  it  has  previously 
sold  Portfolio  securities  (or  any  interest 
therein)  on  a  recourse  basis,  shall 
include  the  amount  for  which  it  may  be 
contingently  liable  in  its  overline  limit 
under  §107.303. 

19.  Section  107.708  is  revised  to  read 
as  follows: 

§107.70B    Deposits  and  in vestmenU  of  idie 
funds. 

(a)  General.  Except  as  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section,  all 
funcU  of  a  Licensee  (other  than  a  petty 
cash  fund  of  up  to  $2,000)  shall  be 
deposited  without  delay  in  an  account 
in  a  federally  insured  financial 
institution. 

(b)  Leveraged  Licensees.  (1)  Funds  of 
a  Licensee  with  outstanding  Leverage, 
or  that  has  applied  for  Leverage,  that  are 
not  invested  in  Small  GDncems  and  not 
reasonably  needed  for  its  day-to-day 
operations  shall  be  invested  in: 

(i)  Direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States,  the  remaining 
maturities  of  which  do  not  exceed 
fifteen  months;  or 

(ii)  In  repurchase  agreements  with 
federally  insured  institutions,  the 
maturity  of  which  does  not  exceed 
seven  days,  in  which  the  securities 
being  sold  and  repurchased  shall  only 
be  direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by  the  United  States,  such  securities  to 
be  maintained  in  a  custodial  account  at 
a  federally  insured  institution;  or 

(iii)  In  certificates  of  deposit  maturing 
within  one  year  or  less  issued  by  a 
federally  insured  institution,  up  to  the 
amount  of  insurance;  or 

(iv)  In  a  deposit  account  in  a  federally 
insured  institution,  up  to  the  amount  of 
^the  insurance,  subject  to  a  withdrawal 
restriction  not  to  exceed  one  year; 

(2)  Provided,  however.  That  funds  in 
excess  of  the  insured  amount  may  be 
"maintained  in  certificates  of  deposit  or 
a  deposit  account  in  a  federally  insured 
institution  which  is  deemed  to  be  "well 
capitalized"  in  accordance  with  the 
definition  set  forth  in  regulations  of  the 
Federal  Deposit  Insurance  Corporation, 
ns  amended  (12  CFR  325.103);  and 


Provided,  further.  That  nothing  in  this 
paragraph  shall  be  interpreted  to  forbid 
the  temporary  deposit,  not  to  exceed  30 
days,  of  Licensee's  funds  in  excess  of 
the  insured  amount  in  a  federally 
insured  institution  in  a  transfer  account 
established  to  facilitate  the  receipt  and 
disbursement  of  funds  or  to  hold  funds 
necessary  to  honor  Commitments  issued 
by  the  Licensee.  For  the  purposes  of  this 
paragraph  (b)  a  deposit  in.  or  repurchase 
agreement  with,  a  federally  insured 
institution  that  is  an  Associate  of  the 
Licensee  shall  not  be  considered  a 
Financing  of  such  Associate  if  the  terms 
of  such  deposit  or  repurchase  agreement 
are  the  same,  or  more  favorable,  than 
those  available  to  the  general  public. 

(c)  Non-Leveraged  Licensees.  Funds  of 
an  unleveraged  Licensee  that  are  not 
invested  in  Small  Concerns  and  not 
reasonably  needed  for  its  day-to-day 
operations  and  exempt  from  the 
provisions  of  paragraph  (b)  of  this 
section,  but  nothing  contained  in  this 
paragraph  shall  be  deemed  to  authorize 
any  Licensee  to  Finance  an  Associate  in 
violation  of  §  107.903,  or  to  engage  in 
any  other  activity  prohibited  by  this 
part.  No  Leverage  will  be  extended  to 
any  Licensee  until  such  Licensee  is  in 
compliance  with  paragraph  (b)  of  this 
section.  For  purpose  of  this  paragraph, 
a  Licensee's  deposit  of  funds  in  a 
federally  insured  institution  that  is  an 
Associate  of  the  Licensee  is  not 
considered  a  Financing  of  an  Associate 
under  §107.903. 

20.  Section  107.710  is  amended  by 
revising  paragraph  (b)(3),  to  read  as 
follows: 

§  107J10    Assets  In  liquidation. 

***** 

fb)  Preservation  of  assets.  *  *   * 
(3)  In  addition  to  the  amounts 
authorized  by  paragraphs  (a)  and  (b)  of 
this  section,  a  Licensee  may  make  the 
following  required  expenditures 
allocable  to  such  assets  in  an  aggregate 
amount  which,  together  with  its  total 
investment  attributable  thereto,  and  its 
expenditures  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section  do  not  exceed  35 
percent  of  its  Regulatory  Capital,  except 
as  specifically  approved  in  writing  by 
SBA:  Prior  mortgage  interest;  principal 
payments;  taxes  and  necessary 
insurance  coverage. 
•        «        »        »        » 

21.  Section  107.711  is  revised  to  read 
as  follows: 

§  1 07.71 1     Financing  changes  of 
ownership. 

(a)  GeneraL  A  Licensee  may  finance  a 
change  of  ownership  in  a  Small  Concern 
when  it  will  promote  the  sound 
development  or  preserve  the  existence 


of  the  Small  Concern;  or  will  assist  in 
creation  of  a  Small  Concern  as  a  result 
of  a  corporate  divestiture,  or  facilitate 
ownership  in  a  Disadvantaged  Concern. 
(b)  Special  size  standard;  debt/equity 
ratios.  In  determining  whether  the 
existence  of  a  Small  Concern  has  been 
preser\-ed,  or  whether  a  Small  Concern 
has  been  created  as  a  result  of  a 
divestiture,  the  Licensee  must  make  an 
assessment  of  the  concern  as  though  the 
change  of  control  had  been 
accomplished,  giving  effect  to  all 
contemplated  financings,  mergers,  and 
acquisitions. 

(1)  Concerns  Hith  not  more  than  500 
employees.  Such  Financings  shall  be 
permitted  where  the  resulting  concern 
has  been  determined  to  be  small  (see 

§  107.304(a)(1))  and  its  fiill-Ume 
equivalent  employment  does  not  exceed 
500  employees. 

(2)  Concerns  mth  more  than  500 
employees.  If  the  full-time  equivalent 
employment  exceeds  500  employees, 
the  Financing  will  only  be  permitted 
when  the  concern  meets  one  of  the 
following  debt/ equity  ratio  tests: 

(i)  If  the  Financing  is  provided  by  a 
Licensee  with  outstanding  Leverage,  the 
Concern's  ratio  of  debt  to  equity  is  no 
more  than  5  to  1; 

(ii)  If  the  Financing  is  provided  by  a 
Licensee  with  no  outstanding  Leverage, 
the  Concern's  ratio  of  debt  to  equity  is 
no  more  than  8  to  1. 

(iii)  As  used  herein,  "debt"  means 
long-term  debt,  including  contingent 
liabilities,  but  exclusive  of  accounts 
payable,  short-term  working  capital 
loans  which  require  that  the  Concern 
have  no  outstanding  balance  for  at  least 
30  consecutive  days  during  its  fiscal 
year,  operating  leases,  letters  of  credit 
and  subordinated  notes  payable  to  the 
seller,  and  any  other  liabilities  approved 
by  SBA  on  a  case-by-case  basis;  and 
"equity"  means  common  and  preferred 
stock  in  the  case  of  a  corporation,  or 
contributed  capital  in  the  case  of  a 
partnership. 

22.  Section  107.712  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows; 

§  1 07.71 2    Section  301  (d)  Ucensee  wholly 
or  partly  owned  by  Licensee  companies. 

***** 

(c)  Capital  contribution.  The  capital 
contribution  of  a  participant  Licensee  in 
excess  of  the  minimum  capital 
($1,500,000,  which  shall  be  in  cash  or 
cash  equivalents,  in  U.S.  dollars)  of  the 
section  301(d)  Licensee,  may 
(notwithstanding  §  107.705(a))  be 
represented  by  securities  of  Small 
Concerns  eligible  for  investment  by  a 
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section  301(d)  Licensee,  at  cost  or  value, 
whichever  is  lower.  •  •   • 

•        *        •        •        ■ 

23.  Section  107.901(a)  is  amended  by- 
revising  the  last  sentence  thereof  to  read 
as  follows: 

§  107.901    Prohibited  uses  of  funds. 

No  funds  may  be  provided  to  a  Small 
Concern: 

(a)  Relending,  reinvesting,  etc.  *   *   • 
Without  SBA's  prior  written  approval, 
all  Financings  pursuant  to  this  proviso 
shall  not  exceed  the  Licensee's 
Regulatory  Capital  as  of  the  close  of  any 
full  fiscal  year.8 
***** 

24.  Part  107  is  amended  by  adding,  at 
the  end  thereof,  a  new  Appendix  III,  to 
read  as  follows: 

Appendix  in  to  Part  107— Valuation 
Guidelines  for  SBICs 

/.  Introduction 

This  appendix  describes  the  policies  and 
procedures  to  which  Licensees  (SBICs  and 
SSBICs)  must  conform  in  valuing  their  Loans 
and  Investments  and  provides  guidance  as  to 
the  techniques  and  standards  which  are 
generally  applicable  to  such  valuations. 

The  need  for  clearly  defined  valuation 
policies  and  procedures  and  understandable 
techniques  arises  in  connection  with  the 
requirement  that  Licensees  report  the  worth 
of  their  portfolios  to  investors  and  SEA.  This 
information  assists  SBA  in  its  assessment  of 
the  overall  operational  performance  and 
financial  condition  of  individual  Liuf-nsees 
and  of  the  industry. 

//.  0\era!I Guidelines 
A.  Definitions 

1.  Asset  Value  means  the  amount  that  the 
general  partners  or  board  of  directors  of  an 
SBIC  have  established  as  a  current  value  in 
a(  cordance  with  its  Valuation  Policy. 

2.  Marketable  Securities  means  securities 
for  which  market  quotations  are  readily 
available  and  the  market  is  not  "thin",  either 
in  absolute  terms,  or  relative  to  the 
potentially  saleable  holdings  of  the  Licensee 
and  other  investors  with  saleable  blocks  of 
such  securities.  These  securities  are  valued 
as  follows: 

(a)  For  over-the-counter  stocks,  taking  the 
average  of  the  bid  price  at  the  close  for  the 
valuation  date  and  the  preceding  two  days. 
and 

(b)  For  listed  stocks,  taking  the  average  of 
the  close  for  the  valuation  date  and  the 
preceding  two  days.  This  classification  does 
not  include  securities  which  are  subject  to 
resale  restrictions,  either  under  securities 
laws  or  contractual  agreements,  although 
other  securities  of  the  same  class  mav  be 
freely  marketable. 

3.  Other  Securities  means  all  Loans  and 
Investments  not  defined  in  paragraph  A  (2)  of 


» 1940  Act  Companies  are  re.minded  that  sections 
12(d)  (2)  and  (3)  of  that  Act  impose  additional 
restrictions  on  certain  Investments  otherwise 
permitted  by  this  §  107.901(a). 


this  section.  Such  securities  shall  be  valued 
at  Asset  Value.  Most  SBIC  and  SSBIC 
investments  will  fall  in  this  classification. 

4.  Valuation  Policy  means  the  official 
document  of  a  Licensee  that  definitively  sets 
forth  the  Licensee's  methods  of  valuing 
Loans  and  Investments  in  accordance  with 
the  requirements  of  §101  (g)  and  this 
appendix. 

B.  Objective 

The  goal  of  a  Licensee's  valuation  process 
is  to  value  its  Loans  and  Investments. 
However,  the  very  nature  of  Licensees' 
investments  sometimes  makes  the 
determination  of  fair  market  value 
problematical.  In  most  cases  there  is  no 
market  for  the  investment  at  the  time  of 
valuation.  Therefore,  except  where  market 
quotations  are  readily  available  and  the 
markets  are  not  "thin",  the  Boards  of 
Directors  or  General  Partners  are  necessarily 
responsible  for  determining  in  good  faith  the 
value  of  Loans  and  Investments. 

Determination  of  value  will  depend  upon 
the  circumstances  In  each  case.  No  exact 
formula  can  be  devised  that  will  be  generally 
applicable  to  the  multitude  of  different 
valuation  issues  that  will  arise.  This  is 
especially  true  for  semiannual  valuation 
updates  of  relatively  new  investments  for 
which  current  results  either  exceed  or  do  not 
meet  the  Small  Concern's  forecasts.  A  sound 
valuation  should  be  based  upon  all  of  the 
relevant  facts,  with  common  sense  and 
informed  judgment  influencing  the  process  of 
weighing  those  facts  and  determining  their 
significance  in  the  aggregate. 

C.  General  Considerations 

The  Asset  Value  of  Loans  and  Investments 
will  depend  up>on  the  circumstances  of  each 
mdividual  case  and  will  be  based  upon  the 
nature  of  the  asset  and  the  stage  of  a 
company's  existence. 

In  negotiating  the  terms  .-'.nd  conditions  of 
an  investment  with  a  Small  Concern,  the 
Licensee,  in  effect,  establishes  an  initial 
valuation  for  the  investment,  which  is  cost. 
Cost  shall  be  the  Asset  Value  until  there  is 
a  basis  to  increase  or  decrease  the  valuation. 

Unrealized  appreciation  should  be 
recognized  when  warranted,  but  should  be 
limited  to  those  investments  that  have  a 
sustained  economic  basis  for  an  increase  in 
value.  Temporary  market  fluctuations  or  a 
temporary  increase  in  earnings  should  not  be 
the  cause  or  sole  reason  for  appreciation. 

Unrealized  depreciation  should  be 
recorded  when  portfolio  companies  show 
sustained  unfavorable  financial  performance. 
Continuous  close  scrutiny  of  Loans  and 
Investments  will  provide  insight  into  the 
business  cycles  and  problems  encountered  by 
small  business  concerns.  This  insight  will 
allow  the  Licensee  to  differentiate  between  a 
temporary  downturn  or  setback  and  a  long- 
term  problem  indicating  a  measurable 
decline  in  Asset  Value. 

When  a  decline  in  Asset  Value  appears 
permanent,  a  complete  or  partial  \^Tite-off  of 
the  asset  (i.e.,  recording  a  realized  loss  rather 
than  unrealized  depreciation)  should  occur. 
Some  of  the  more  obvious  indications  of 
permanent  impairment  of  an  investment 
include  the  termination  of  business 
operations,  a  petition  for  bankruptcy 


protection  or  liquidation,  or  the  absence  of  a 
verifiable  forwarding  address  of  the  business 
or  its  proprietor(s).  Less  obvious  situations 
may  include  the  loss  of  major  revenue 
accounts,  the  shut  down  of  a  critical 
distribution  channel,  an  adverse  legal  or 
regulatory  ruling,  or  the  expiration  of  a 
priority  claim  on  collateral  in  a  distressed 
Small  Concern.  These  and  other  jxissible 
circumstances  should  be  assessed  on  a  case- 
by-case  basis,  with  supporting 
documentation  on  file. 

D.  Valuation  Responsibility 

As  specified  in  13  CFR  107.101tg).  the 
Licensee's  Board  of  Directors  or  General 
Partners  have  the  sole  responsibility  for 
determining  Asset  Value.  In  determining 
Asset  Value,  the  Board  of  Directors  or 
General  Partners  must  satisfy  themselves  thai 
all  appropriate  factors  relevant  to  a  good  faith 
valuation  have  been  considered  and  that  the 
methods  used  are  reasonable  and  prudent 
and  are  consistently  applied.  Although  the 
Board  of  Directors  or  General  Partners  have 
the  ultimate  responsibility  for  determining 
Asset  Value,  they  may  appoint  management 
or  other  persons  to  assist  them  in  such 
determinations  and  to  provide  supporting 
data  and  make  the  necessary  calculations 
pursuant  to  the  Board's  or  General  Partner  s 
direction.  It  is  essential  that  a  careful, 
conservative,  yet  realistic  approach  be  taken 
by  Licensees  in  determining  the  .\sset  Valut 
of  each  Loan  and  Investment. 

As  part  of  the  annual  audit  of  the 
Licensee's  financial  statements,  the 
Licensee's  independent  public  accountanl 
has  responsibility  to  review  the  Licensee's 
valuation  procedures  and  implementation  cf 
such  procedures  including  adequacy  of 
documentation.  The  independent  public 
accountant  also  has  reporting  responsibili'.v 
regarding  the  results  of  this  review.  (See 
appendix  1  to  this  part,  section  III  and  section 
V,  paragraphs  I  and  J). 

E.  Frequency  of  Valuation 

Loans  and  Investments  shall  be  valued 
individually  and  m  the  aggregate  by  the 
Board  of  Di.'ectors  or  General  Partners  at  ha<' 
semiannually — as  of  the  end  of  the  second 
qua.'-ter  of  Licensee's  fiscal  year  and  as  of  '.'-.e 
end  of  Licensee's  fiscal  year,  Provided 
however.  That  Licensees  without  Leverajje 
need  only  perform  valuations  once  a  year.  On 
a  case-by-case  basis,  SB.A  may  require 
valuations  to  be  made  more  frequently.  Onl> 
valuations  performed  as  of  the  fiscal  year-end 
are  required  to  be  reviewed  by  the  Licensees 
independent  public  accountant,  as  discussed 
in  paragraph  D.  of  this  section.  Each  Licf-n<:ti 
shall  forward  a  valuation  report  to  SBA 
within  90  days  of  the  end  of  its  fiscal  year 
in  the  case  of  annual  valuations,  and  within 
thirty  days  following  the  close  of  other 
reporting  periods.  Material  changes  in 
valuations  shall  be  reprarted  not  less  often 
than  quarterly  within  thirty  days  following 
the  close  of  the  quarter.  Since  the  valuations 
will  only  be  as  sound  as  the  timeliness  of  the 
financial  information  upon  which  they  are 
based,  Licensees  shall  require  frequent 
financial  statements  from  Small  Concerns 
Monthly  financial  statements  are  normally 
appropriate. 


^ol 
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F,  Written  Valuation  Policy 

Each  Licensee  shall  establish  a  wTitten 
Valuation  Policy  approved  by  its  Board  of 
Directors  or  General  Partners  that  includes  a 
statement  of  policies  and  procedures  that  are 
consistent  with  section  III  of  this  appendix. 

C.  Documentation 

Each  Licensee  shall  prepare  and  retain  in 
its  permanent  files  a  valuation  report  as  of 
each  valuation  date  documenting,  for  each 
portfolio  security,  the  cost,  the  current  Fair 
Value  and  the  previous  Fair  Value,  plus  the 
methodology  and  supf>orting  data  used  to 
determine  the  value  of  each  such  portfolio 
security.  The  minutes  of  meetings  of  Boards 
of  Directors  or  General  Partners  at  which 
valuations  ax«  determined  will  contam  a 
resolution  confirming  that  the  valuations  of 
each  portfolio  security  were  determined  in 
accordance  with  Licensee's  duly  adopted 
valuation  procedures  and  will  incorporate  by 
reference  the  valuation  report  signed  by  each 
Director  or  General  Partner  along  witii  any 
dissenting  valuation  opinions. 

H.  Instructions 

In  section  III  below,  certain  sentences  are 
in  bold  tyf)e  and  others  are  in  regular  type. 
Those  sentences  that  are  in  bold  type 
generally  should  be  included  in  the 
Valuation  Policy  of  each  Licensee.  However, 
this  exact  wording  is  not  mandatory  and  may 
be  modified,  substituted,  added  to.  or 
omitted.  Sentences  in  regular  type  are 
commentary  provided  by  SBA  that  need  not 
be  included  in  a  Licensee's  Valuation  Policy, 
but  may  be  adapted,  if  desired. 

I.  -Approval 

1  Any  Licensee  that  utilizes  the  exact 
wording  of  Section  111  that  is  set  in  bold  type, 
without  any  additions,  deletions,  or  changes 
will  be  presumed  to  have  an  acceptable 
Valuation  Policy-  However,  it  is 
acknowledged  that  this  wording  may  not  be 
directly  applicable  to  all  Licensees,  and  if  a 
Valuation  Policy  by  an  existing  Licensee  is 
written  which  differs  from  the  bold  tv-pe, 
approval  by  SBA,  in  wTiting.  of  the  Valuation 
Policy  must  be  obtained.  If  changes  ficm.  the 
bold  t>-pe  are  minor,  it  is  sug.i;esied  that  the 
Licensee  indicate  deletions  with  a  caret  (-) 
and  underline  additions. 

2-  Applicants  for  either  a  301(c)  or  3(Jl(d) 
License  must  submit  their  Valuation  Policies 
for  approval  as  part  of  the  licensing 
application  process. 

///-  ValuaUon  Policy 
A.  General 

1-  The  Board  of  Directors  [General 
Partners]  have  sole  respionsibility  for 
determining  the  Asset  Value  of  each  of  the 
Loans  and  Investments  and  of  the  portfolio 
in  the  aggregate 

2.  Loans  and  Investments  shall  be  valued 
individually  and  ia  the  aggregate  at  least 
semi-annually — as  of  the  end  of  the  second 
quarter  of  the  fiscal  year-end  and  as  of  the 
end  of  the  fiscal  year.  1*  *   *  at  least 
annually — as  of  the  end  of  the  fiscal  year  ) 
Fi-?cal  year-end  valuations  are  avidited  as  set 
forth  in  13  CFR  part  107  appendix  III.  section 
II.  paragraph  D. 

.1.  This  Valuation  Policy  is  intended  to 
'>ri)\  ide  a  consistent,  conservative  basis  for 


establishing  the  Asset  Value  of  the  portfolio. 
The  Policy  presumes  that  Loans  and 
Investments  are  acquired  with  the  intent  that 
they  are  to  be  held  until  maturity  or  disposed 
of  in  the  ordinary  course  of  business. 

B.  Interest-Bearing  Securities 

1.  Loans  shall  be  valued  in  an  amount  not 
greater  than  cost  w'ith  Unr«^a!ized 
Depreciation  being  recognized  when  value  is 
impaired.  The  valuation  of  loans  and 
associated  interest  receivables  on  interest- 
bearirg  securities  should  reflect  the  portfolio 
concern's  current  and  projected  financial 
condition  and  operating  results,  its  pa\Tnent 
history  and  its  ability  to  generate  sufficient 
cash  Fiow  to  make  payments  when  due. 

2-  When  a  valuation  relies  more  heavily  on 
asset  versus  earnings  approaches,  additional 
criteria  should  include  the  seniority  of  the 
debt,  the  na^Jre  of  any  pledged  collateral,  the 
extend  to  which  the  security  interest  is 
perfectc-d,  the  net  liquidation  value  of 
tangiHe  business  assets,  and  tlie  personal 
integrity  and  overall  financial  standing  of  the 
owners  of  the  business.  In  those  instances 
where  a  loan  valuation  is  based  on  an 
analysis  of  certain  collateralized  assets  of  a 
business  or  assets  outside  the  business,  the 
valuation  sliould,  at  a  minimum,  consider  the 
net  liquidation  value  of  the  collateral  after 
reasonable  selling  expenses.  Under  no 
circumstances,  however,  shall  a  valuation 
based  on  the  underiyir.g  coUalera',  be 
considered  as  justification  for  any  type  of 
loan  appreciation. 

3.  Appropriate  unrealized  depreciation  on 
pEst  due  interest  which  is  converted  into  a 
security  (or  added  to  aa  existing  security) 
should  be  recognized  when  collection  is 
doubtful.  Collection  is  presuiiipd  lo  be  in 
doubt  when  one  or  both  of  the  following 
conditions  occur: 

(i)  Interest  payments  are  more  than  120 
days  past  due;  or 

(ii)  The  small  concern  is  in  bankruptcy, 
insolvent,  or  there  is  substantial  doubt  about 
its  ability  to  continue  as  a  going  concern. 

a.  Licensees  may  rebut  this  presum.ption  by 
providing  evidence  of  ccllectibili'y 
satisfactory  to  SB.A.  Such  evidence  may 
include  the  exi-^tence  of  collateral,  the  value 
of  which  has  been  verified  through  an 
appraisal  by  an  independent  professional 
apprBiser  arcf^ftable  to  SBA.  Such  an 
appmisul  shall  be  at  liquidaucn  value  (net  of 
liquidation  costs)  and  i.hall  have  been 
performed  wi;h;n  the  12  months  immediately 
preceding  the  valuation  date.  In  considering 
whi'ther  collateral  provides  an  appropriate 
basis  for  \'alualicns.  SBA  will  review  the 
Licensee's  rperating  history  for  evidence 
conoeming  its  willingness  and  ability  to 
pursue  available  remedies  (including 
{or"closu.'-e)  in  dtf.iult  situaiiijnn, 

b.  For  those  Licensees  primarily  involved 
in  making  loans,  the  ur.e  of  a  loan 
classification  system  is  strongly  encouraged 
to  help  m.inage  porlf;;lios  and  determine 
Assat  Values,  with  loans  that  warrant  extra 
a'tt-ntion  being  fiagged  by  SRIC  management. 
Such  a  "watch  list"'  can  also  be  used  to  report 
to  the  Board  of  Direc'ors  or  Geiicral 
Partner(s).  For  each  loan  placed  on  the  watch 
list,  a  reason  or  slate.T.snt  should  desrri.be  the 
particular  situation.  Danger  signals  that 
should  aiert  the  SBIC  to  potential  problems 


include  delinquency,  a  lack  of  profitability, 
weak  or  decreasing  equity,  increasing  debt 
load,  a  deteriorating  cash  position,  an 
abnormal  increase  in  accounts  payable, 
inaccurate  financial  information,  insurance 
cancellation,  judgments  and  tax  liens,  family 
problems,  loss  of  employees,  collateral 
problems,  slowdown  in  inventory  turnover, 
poor  maintenance  of  plant  and  equipment, 
and  hea\'y  reliance  on  short  term  debt 

c.  Upon  careful  consideration  of  all  the 
relevant  factors,  the  Board  of  Directors  or 
General  Partners  shall  determine  which  loans 
require  recognition  of  Unrealized 
Depreciation.  It  is  a  good  rule  of  operation  for 
an  SBIC  to  j>erforra  downward  valuations 
earlier  rather  than  later.  When  the  quality  of 
a  loan  recovers,  a  higher  Asset  Value  may 
subsequently  be  assigned. 

4.  The  carrying  value  of  interest  bearing 
secunties  shall  not  be  adjusted  for  changes  in 
interest  rates. 

5.  Valuation  of  convertible  debt  may  be 
adjusted  to  reflect  the  value  of  the  underlying 
equity  security  net  of  the  conversion  price. 

a.  Accepted  methods  for  valuing 
convertible  debentures  generally  involve  one 
of  two  approaches.  The  first  approach  views 
the  debenture  as  a  debt  obligation.  Under  this 
approach,  the  SBIC  or  SSBIC  should  utilize 
the  loan  valuation  techniques  de? cribed  in 
this  section  above.  The  second  approach 
considers  the  conversion  of  all  convertible 
securities  of  the  same  class  into  their 
common  stock  equivalent,  taking  into 
account  dilution,  and  a  subsequent  valuation 
of  the  SBiC's  or  SSBIC's  proportionate  equity 
interest.  Valuation  of  this  equity  interest 
should  follow  the  equity  valuation 
techniques  described  in  Paragraph  C.  of  this 
section. 

b.  Normally,  the  reported  value  is  the 
higher  of  these  two  altprnntives.  However. 
Licensees  should  disregard  higher  equity 
values  and  retain  lower  debt-based 
valuations  if  there  are  circumstances  which 
make  conversion  undesirable.  When  equity 
considerations  govern  the  Asset  Value 
assigned,  all  underlying  factors  should  be 
disclosed. 

C.  Equity  Securities — Private  Companies 

1.  Investment  cost  is  presumed  to  represent 
value  except  as  indicated  elsewhere  in  these 
guidelines. 

2.  Valuation  should  be  reduced  if  a 
company's  performance  and  potential  have 
significantly  deteriorated.  If  the  factors  which 
led  to  the  reduction  in  valuation  are 
oven,x>me,  the  valuation  may  be  restored. 

3.  The  anticipated  pricing  of  a  Small 
Concern's  future  equity  financing  should  be 
considered  as  a  basis  for  recognizing 
Unrealized  Depreciation,  but  not  for 
Unrealized  Appreciation,  if  it  appears  likely 
that  equity  will  be  sold  in  the  foreseeable 
future  at  a  price  below  the  Licensee's  current 
valuation,  then  that  prospective  offering 
price  should  be  weighed  in  the  valuation 
process. 

4.  Valuation  should  be  adjusted  to  a 
subsequent  significant  equity  financing  that 
includes  a  meaningful  portion  of  the 
financing  by  a  sophisticated,  unrelated  new 
investor.  A  subsequent  significant  equity 
financing  that  includes  substantially  the 
same  group  of  investors  as  the  prior  financing 
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should  generally  not  be  the  basis  for  an 
adjustment  in  valuation.  A  financing  at  a 
lower  price  by  a  sophisticated  new  investor 
should  cause  a  reduction  in  value  of  prior 
securities. 

5.  If  substantially  all  of  a  significant  equity 
financing  is  invested  by  an  investor  whose 
objectives  are  in  large  part  strategic,  or  if  the 
financing  is  led  by  such  an  investor,  it  is 
generally  presumed  that  no  more  than  50% 
of  the  increase  in  investment  price  compared 
to  the  prior  significant  equity  financing  is 
attributable  to  an  increased  valuation  of  the 
company. 

6.  Where  a  company  has  been  self- 
financing  and  has  had  positive  cash  flow 
from  operations  for  at  least  the  past  two  fiscal 
years.  Asset  Value  may  be  increased  based  on 
a  very  conser\-ative  financial  measure 
regarding  P/E  ratios  or  cash  flow  multiples. 
or  other  appropriate  financial  measures  of 
similar  publicly-traded  companies, 
discounted  for  illiquidity.  Should  the  chosen 
valuation  cease  to  be  meaningful,  the 
valuation  may  be  restored  to  a  cost  basis,  or 
in  the  event  of  significant  deterioration  in 
performance  or  potential,  to  a  valuation 
below  cost  to  reflect  impairment. 

a.  Under  these  conditions,  valuation  factors 
that  may  be  considered,  include: 

dl  The  utilization  of  a  multiple  of 
earnings,  cash  flow,  or  revenues,  which  are 
commensurate  with  the  multiples  which  the 
market  currently  accords  to  comparable 
companies  in  similar  businesses  and 
industries,  with  an  appropriate  discount  for 
conditions  such  as  illiquidity  or  a  minority 
position.  Care  should  be  taken  to  use  only 
comparable  companies,  including  not  only 
business  similarities  but  also  similarities  as 
to  size,  financial  condition,  and  earnings 
outlook.  However,  in  order  for  comparative 
m.arket  prices  to  be  meaningful,  data  for  a 
representative  sample  or  similar  companies 
must  be  available. 

(2)  Among  the  more  important  factors  to  be 
considered  in  a  particular  case  are  (i)  The 
nature  of  the  business,  (ii)  the  risk  involved, 
and  (lii)  the  growth,  stability  or  irregularity 
of  earnings  and  cash  flows.  A  company  with 
a  positive  earnings  trend  and  a  favorable 
outlook  may  command  a  capitalization  factor 
(multiplier)  in  the  marketplace  tnat  will 
result  in  a  stock  valuation  well  above  book 
value.  When  the  gross  value  of  a  small 
concern  is  computed  by  applying  a 
capitalization  rate  to  pre-interest.  pre-tax 
earnings,  the  value  of  equity  securities  is 
derived  by  subtracting  the  outstanding  debt 
of  the  concern  from  the  gross  value.  While 
capitalization  rates  do  vary,  an  appropriate 
rate  can  be  determined  by  analyzing  rates  for 
comparable  companies  in  the  same  industry. 
Investigating  similar  companies  in  the  same- 
industry  or  geographic  area  can  be  done 
directly  or  through  published  material  from 
sources  such  as  the  Value  Line.  Standard  and 
Poor's,  Robert  Morris  and  Associates,  or  any 
other  of  the  numerous  sources  available  for 
comparative  industry  data. 

(.1)  Another  method  discounts  the  present 
value  of  estimated  future  proceeds  to  a 
Licensee  including  dividend  income  and 
sales  of  securities,  using  a  discount  rate  that 
reflects  the  degree  of  risk  of  the  equity 
interest. 


(4)  One  may  also  utilize  the  recent  sale 
prices  of  comparable  blocks  of  the  issuer's 
securities  in  arm's  length  transactions. 

b.  Equity  interests  or  limited  partnership 
interests  without  the  benefit  of  stock 
certificates  and  which  generally  define  a 
certain  percentage  of  the  profits  to  be 
allocated  to  each  of  the  investors  based  on  its 
relative  contributions  should  be  valued  in  a 
manner  similar  to  the  valuation  methods 
described  in  this  section. 

7.  With  respect  to  portfolio  companies  that 
are  likely  to  face  bankruptcy  or  discontinue 
operations  for  some  other  reason,  liquidating 
value  may  be  employed.  This  value  may  be 
determined  by  estimating  the  realizable  value 
(often  through  professional  appraisals  or  firm 
offers  to  purchase)  of  all  assets  and  then 
subtracting  all  !i,fbilities  and  all  associated 
liquidation  costs. 

a.  Liqiiidation  value  will  dapend  on  the 
decri'Dsing  value  of  wasting  assets,  the  costs 
expenenced  by  the  busincs  being  liquidated, 
the  expenses  birne  by  the  Licensee  in  order 
to  be  able  to  realize  any  liquidating  value,  the 
elapsed  time  until  such  net  proceeds  can  be 
realized,  the  rcr.kir.g  of  the  Licensee's  claims 
relative  tc  other  security  interests  and 
subordination  agreements,  and  the 
probability  of  any  ultimate  realization  of 
value. 

b.  Incorporating  thi.s  approach  as  a  normal 
step  in  valuation  can  pro\  ide  improved 
understanding  of  the  downside  of  an 
investment. 

c.  Licensees  should  recognize  unrealized 
appreciation  or  depreciation,  as  appropriate, 
on  Assets  Acquired  in  liquidation  of  Loans 
and  Investments.  In  order  to  recognize 
Unrealized  Appreciation,  asset  values  must 
l)e  verified  hy  an  appraisal  which  meets  all 
the  conditions  specified  in  the  preceding 
paragraph;  provided,  however,  that  if  the 
assets  acquired  constitute  a  going  concern, 
such  assets  may  be  appraised  as  a  going 
concern  rather  than  at  liquidation  value. 
Unrealized  .Appreciation  m.iy  not  be 
recognized  if  the  Licensee  do»s  not  benefit 
from  such  appreciarioii.  For  ex.imple.  an 
asset  acquired  through  foreclosure  should  not 
be  carried  at  a  value  greater  than  the 
defaulted  loan  balance  plus  any  expenses 
and  penalties  to  which  the  Licensee  is 
entitled. 

8.  Warrants  should  be  valued  at  the  excess 
of  the  value  of  the  underlying  security  over 
the  exercise  price. 

a.  Valuation  of  debt  with  detachable 
warrants  can  be  done  similarly  to  convertible 
debt  by  treating  the  debt  and  warrants  as  a 
unit,  or.  alternatively,  the  debt  can  be  valued 
on  its  own  basis  as  a  debt  instrument,  and     • 
the  warrants  separately.  If  the  warrants  are 
valued  separately,  the  following  factors  must 
be  taken  into  account: 

(1)  Current  value  of  issued  shares. 

(2)  The  differential  between  the  exercise 
price  and  the  underlying  share  values  if  the 
current  share  values  are  higher  than  the 
exercise  price. 

(3)  Time  until  expiration  d<itts  are  reached 
or  dates  of  changes  in  terms  of  exercise 
prices. 

(4)  \umbt!r  of  shares  into  which  the 
warrants  are  exercisable  on  various  dates. 

(5)  Restrictions  on  sale  of  the  underlving 
stcx-k. 


(6)  Restrictions  on  the  transferability  of  the 
warrants. 

(7)  Registration  rights  for  the  warrants  or 
the  underlying  shares. 

(8)  Financial  ability  of  the  Licensee  to 
perform  the  exercise  of  its  rights  or  to  sell  it 
warrants. 

(9)  The  ultimate  desirability,  if  any,  of 
exercising  the  rights  given  by  the  warrants. 
D.  Equity  Securities— Public  Companies 

1.  Public  securities  should  be  valued  as 
follows: 

(a)  For  over-the-counter  stocks,  take  the 
average  of  the  bid  price  at  the  close  for  the 
valuation  date  and  the  preceding  two  davs. 
and 

(b)  For  listed  stocks,  take  the  average  of  the 
close  for  the  valuation  date  and  the  preceding 
two  days. 

a.  However,  securities  are  not  deemed  to  be 
freely  marketable  in  those  situations  wherein 
such  securities  are  very  thinly  or  infrequentlv 
traded,  or  may  be  lacking  in  mily 
representative  market  quotations,  or  where 
the  market  for  such  securities  cannot  absorb 
the  quantity  of  shares  which  the  Licensee 
and  similar  investors  may  want  to  sell. 

b.  In  such  cases.  Asset  Value  must  be 
detenr.med  by  the  Board  of  Directors  or 
Generai  Partners. 

2.  The  valuation  of  public  securities  that 
are  restricted  should  be  discounted 
appropriately  until  the  securities  mav  be 
freely  traded.  Such  discounts  typicallv  range 
from  10%  to  40%,  but  the  discounts  can  be 
more  or  less,  depending  upon  the  resale 
restrictions  under  securities  laws  or 
contractual  agreements. 

3.  When  the  number  of  shares  held  is 
substantial  in  relation  to  the  average  daily 
trading  volume,  the  valuation  should  be 
discounted  by  at  least  10%,  and  generally  bv 
more. 

Dated:  March  1, 1994. 
Erskine  B.  Bowles, 

liR  D'x:.  94-7844  Filed  04-07-94;  8  45  am] 
BILLING  CODE  802S-01-M 


13  CFR  Part  121 

Small  Business  Size  Standards: 
Increase  Size  Standard  of  Small 
Business  Concerns  Eligible  for 
Assistance  by  Small  Business 
Investment  Companies 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rujp. 


SUMMARY:  The  Small  Business 
Administration  (SEA)  is  revising  one  of 
th^  two  size  standards  that  establish 
eligibility  criteria  for  small  business 
co.ncerns  applying  for  assistance  fiom 
Small  Business  Investment  Companies 
(SBICs).  This  action  increases  the 
ceilings  on  the  primary  standard  used, 
the  SBIC  Standard,  from  SB  millinn  net 
worth  and  S2  million  after-tax  net 
income,  to  S18  million  net  worth  and  Sfi 
millinn  after-tax  net  income. 
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This  action  is  consistent  with  the 
current  program  restructuring  resulting 
from  the  enactment  of  recent  legislation, 
and  updates  the  existing  standard  for 
inflation  since  the  last  adjustments  in 
1979. 

The  increased  standard  benefits  small 
businesses  by  restoring  eligibility  to 
many  concerns  that  lost  this  status 
solely  because  of  the  effects  of  inflation. 
The  increased  standard  also  permits  the 
SBlCs  with  higher  levels  of  private 
capital,  particularly  those  new  licensees 
entering  the  Program  as  a  result  of  the 
legislative  changes,  to  provide  follow-on 
investments  and  equity-oriented 
financing  to  growth-oiiented  small 
business  concerns. 
EFFECTIVE  DATE:  April  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Stillman,  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Slreet, 
SW.,  suite  6300,  Washington.  DC  20416. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  July  29, 
1993,  (58  FR  40603),  SBA  published  a 
Proposed  Rule  to  revise  the  two-test 
standard  that  SBICs  use  as  the  primpr\' 
size  standard  determining  eligibility  fo: 
small  business  concerns  applying  for 
financial  and/or  management  assistance 
under  the  SEIC  Program. 

Concerns  applying  for  assistance  must 
be  eligible  for  the  Program  under  one  of 
two  standards:  The  two-test  standard  for 
net  worth  and  after-tax  net  income 
{herein  called  the  "SBIC  Standard"  or 
"Standard")  [§121.802  (a)(2)(i)]  or,  the 
single-test  standard,  stated  in  number  of 
employees  or  annual  revenues,  that  is 
specified  for  the  applicant's  industrv 
[§121.802(a)(2)(ii)]. 

SBA  proposed  to  increase  only  the 
two  tests  in  the  SBIC  Standard.  The  net 
worth  test  would  be  increased  from  S6 
million  to  518  million  and  the  after-tax 
net  income  test  would  be  increased  from 
S2  million  to  $6  million.  As  an 
alternative,  the  applicant  concern  would 
continue  to  have  the  option  of 
qualif\'ing  under  the  industry  size 
standard. 

The  current  action  dates  from  a 
September  1990  proposal  to  reinstate  a 
third  test,  an  assets  test,  in  the  SBIC 
Standard.  The  assets  test  had  been 
eliminated  by  a  regulatory  amendment 
in  1979.  In  1990,  a  gross  assets  test  of 
$20  million  was  proposed  to  be  applied 
only  to  SBIC  change  of  ownership 
financings.  The  purpose  of  this  proposal 
was  to  prevent  SBICs  from  participating 
in  highly  leveraged  transactions  where 
the  concern  financed  appeared  to  be 
other  than  small.  While  SBIC 


regulations  do  not  preclude  change  of 
ownership  transactions,  SBA  found  it 
necessary  to  have  the  ability  to  monitor 
and  control  these  transactions  to 
prevent  the  violation  of  Program 
integrity.  Following  Federal  Register 
publication  and  evaluation  of  the  public 
comments  received  in  response,  SBA 
withdrew  this  proposal,  in  July  1991,  for 
further  analysis. 

SBA's  July  29,  1993,  proposal  for  a 
change  in  the  SBIC  Standard  was  the 
result  of  an  extensive  review  and 
restructuring  of  the  SBIC  Program  which 
occurred  over  the  intervening  two-year 
period.  The  proposal  focused  on  an 
update  of  the  net  worth  and  net  income 
components  of  the  Standard  to  facilitate 
the  Program  changes  underway, 
particularly  the  legislative  changes 
recently  enacted,  and  to  adjust  for 
inflation.  SBA  no  longer. proposed  to 
reinstate  an  assets  test  to  address  the 
leveraged  buyout  issue  as  the 
administration  of  these  transactions  was 
determined  to  be  an  eligibility  issue 
suitable  for  coverage  in  the  SBIC 
financing  regulations  rather  than  a  size 
issue.  Consequently,  SBA  sought, 
through  a  separate  proposed  rule  (58  FR 
41852)  which  covered  a  number  of 
operating  regulations,  to  amend  the 
SBIC  regulations  applicable  to  change  of 
ownership  transactions  (§107.711)  in 
order  to  address  this  issue. 

The  proposed  SBIC  Standard  was  a 
vital  part  of  the  structural  changes, 
along  with  the  revisions  in  part  107,  that 
were  initiated  to  strengthen  and 
improve  the  SBIC  Program.  Overall,  the 
Program  revitalization  efforts  underway 
are  designed  to  enhance  the  SBIC 
Program  to  be  a  more  effective  tool  in 
providing  small  business  concerns 
access  to  risk  capital  in  a  way  that  will 
result  in  job  creation,  economic  growth, 
and  other  national  objectives  being 
achieved. 

Discussion  of  Comments 

In  response  to  the  July  29,  1993, 
proposal,  SBA  received  30  letters  from; 
managers  of  currently  licensed  SBICs, 
investors  and  venture  capitalists 
planning  to  form  SBICs,  investors  who 
have  submitted  license  applications  for 
new  SBICs,  individual  members  of 
SBA's  Investment  Advisory  Council, 
and  trade  associations  representing 
SBICs.  Almost  all  comments,  e.xcept  for 
one,  supported  the  proposed  increase  in 
the  SBIC  Standard  and  contained  one  or 
more  comments  regarding  the  need  for 
an  increased  standard  and  its  benefits. 

Typical  comments  in  support  of  the 
incnjase  were  that  the  proposal.  Was  a 
long-overdue  and  appropriate 
adjustment;  would  increase  capital 
available  for  financing;  was  more  in  line 


with  the  larger  capital  structures  of 
businesses  now  approaching  SBICs  for 
financing,  particularly  since  new  starts 
have  become  more  capital  intensive  in 
the  1990s;  would  allow  for  multiple 
rounds  of  financing  for  established 
small  businesses;  and  would  increase 
financing  for  small  businesses  having 
the  potential  for  growth  and  job 
creation.  One  commentator  also 
recommended  that  there  be  periodic, 
automatic  adjustments  in  the  size 
standard  to  offset  inflation. 

The  one  exception  offered  a  counter 
proposal  for  a  small  increase  than  SBA 
proposed.  The  counter  proposal 
maintained  that,  while  the  Proposed 
Rule  met  the  expectations  of  the  SBIC 
industry,  only  an  inflation  adjustment 
should  be  made  to  double  the  present 
Standard,  to  a  net  worth  of  $12  million 
and  not  income  of  $4  million. 

Response 

The  Proposed  Rule  stated  that  there 
were  two  elements  contributing  to  the 
increase  in  the  Standard.  About  half  of 
the  increase  in  the  Standard  was 
attributable  to  the  restructuring  of  the 
SBIC  Program  as  a  result  of  title  IV  of 
Public  Law  102-366  in  order  to  address 
the  need  for  financing  growth-oriented 
and  development-stage  small 
businesses.  The  remainder  of  the 
increase  was  an  inflationary  adjustment. 

However,  the  counter  proposal  would 
limit  the  increase  in  the  Standard  to 
only  an  inflation  adjustm.ent  thus 
eliminating  a  significant  portion  of  the 
SBICs'  capability  to  provide  the  type  of 
small  business  financing  envisioned  by 
Public  Law  102-366. 

In  addition,  limiting  the  increase 
would  restrict  the  formation  of  SBICs 
with  higher  amounts  of  private  capital, 
as  also  envisioned  by  the  legislation 
which  has  key  provisions  intended  to 
encourage  .SBICs  to  significantly 
increase  their  levels  of  private  capital. 
Under  these  provisions,  some  SBICs 
will  continue  to  have  private  capital  of 
less  than  SIO  million,  while  some  new 
SBICs  will  have  as  much  as  S50  million 
in  private  capital.  The  optimum  size  of 
SBICs  electing  to  issue  the  new  security, 
created  by  the  legislation,  is  expected  to 
be  SIS  to  $20  million  in  private  capital. 
These  SBICs  will  typically  invest  from 
$200,000  to  $1  million  in  one  small 
business  since  each  SBIC  is  able  to 
invest  up  to  20%  of  its  private  capital 
in  any  one  small  business  concern.  The 
increased  SBIC  Standard  will  allow  the 
SBICs  with  higher  amounts  of  private 
capital  the  flexibility  to  invest  up  to 
20%  of  their  private  capital  in  the 
multiple  rounds  of  financings  needed  to 
grow  a  small  business  from  its  initial 
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founding  to  its  take-off  as  a  successful 
venture. 

In  essence,  increasing  the  SBIC 
Standard  by  only  an  inflation 
adjustment  would  accommodate 
retroactive,  or  historical,  trends  and 
restore  the  purchasing  power  of  the 
dollar  which  was  eroded  from  1979  to 
1992.  However,  such  an  increase  would 
ignore  the  current  and  prospective  goals 
of  the  Program  restructuring  already 
underway.  This  restructuring  is 
designed  to  strengthen  and  e.xpand  the 
capabilities  of  SBICs  to  finance  small 
businesses  so  that  they  can  increase 
their  contribution  to  economic  growth 
and  job  creation. 

Therefore,  after  careful  review  of  the 
public  comments  noted  above  together 
with  other  Program  and  economic  data, 
SBA  is  adopting  the  rule  as  proposed, 
with  both  a  historical  inflation 
adjustment  and  an  adjustment  for 
curronl  Program  needs. 

(k)mpliance  With  Executive  Orders 
12866. 12612  and  12778.  and  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Regulatory- 
Flexibility  Act 

Although  this  Hnal  rule  is  expected  to 
have  d  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq),  it 
will  not  constitute  a  significant  rule  for 
the  purpose  of  Executive  Order  12866. 
since  its  annual  economic  effect  is  less 
than  Si 00  million.  An  initial  regulator)' 
flexibility  analysis  of  this  proposal  is  as 
follows. 

(1)  Dt;scription  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  99.7%  of  all  firms 
in  the  United  States  could  be  eligible  for 
SBIC  financmg  after  the  adoption  of  this 
final  rule  (estimate  based  on  Internal 
Revenue  Service  Statistics  of  Income, 
1988  for  active  corporations).  By 
comparison,  when  the  current  standard 
was  adopted  in  1979,  approxiniatc'y 
99  6%  of  all  firms  were  eligible  for  SBIC 
assistance.  In  absolute  tenns.  under  the 
proposed  standard,  approximately  7,000 
addition.ll  firms  would  gain  eligibility 
as  small  businesses.  Many  cf  these 
concerns  probably  had  small  businrtss 
status  under  the  1979  standard,  but 
since  then  have  lost  eligibiiity  bocausp 
of  goneral  price  increases  due  to 
inflation. 

However,  it  should  be  noted  that  the 
Standard  sets  the  ceiling  on  how  the 
target  population  is  defined  and  on  the 
r:;tire  population  potentially  eligible  for 
Sr.iC  assistance.  In  practice,  the  level  of 


private  capital  invested  in  an  individual 
SBIC  and  the  SBICs  investment  plan 
actually  set  the  limits  on  each  small 
business  financing. 

Actual  Program  experience  shows  the 
enormous  gap  between  the  total 
population  eligible  for  SBIC  financing 
and  the  number  that  actually  participate 
in  the  Program.  The  total  number  of 
business  concerns  that  fit  under  the 
current  SBIC  Standard  and.  therefore. 
are  potentially  eligible  for  SBIC 
assistance,  is  approximately  3.6  miUion 
small  concerns.  By  contrast,  the  number 
of  financings  annually  from  both 
Regular  SBICs  and  Specialized  SBICs 
averages  2,000  per  year,  based  on  Fiscal 
1991  and  1992  data.  Overall,  from  1960 
to  1991,  almost  70,000  different  small 
business  concerns  received  financing 
under  the  SBIC  Program. 

Moreover,  a  review  of  the  initial 
capitalization  of  SBICs  indicates  that 
based  on  the  levels  of  private  capital 
there  are  three  types  of  SBICs  each 
sen  ing  a  limited  segment  of  potentially 
eligible  concerns  for  SBIC  financing:  the 
Regular  SBICs  with  a  minimum  private 
capital  of  S2.5  million  and  having  a 
balanced  portfolio  with  a  primary 
emphasis  on  providing  debt  financing  to 
small  business;  the  SSBlCs  with 
minimum  private  capital  of  $1.5  million 
and  specializing  in  financing  small 
businesses  that  are  owned  by  persons 
who  are  socially  or  economically 
disadvantaged;  and  venture  capital 
SBICs  which  tend  to  have  higher  levels 
of  private  capital  in  order  to  provide 
equity  oriented  financings  to  growth 
oriented  small  business  concerns. 

Since  current  Program  changes  are 
designed  to  expand  the  private  capital 
of  all  types  of  SBICs,  the  proposed 
Standard  will  allow  SBICs  with  higher 
levels  of  private  capital  to  provide  larger 
amounts  of  financings  to  sm.ill  business 
concerns.  However,  the  optimum  size 
venture  capital  SBIC  is  expected  to  be 
.SlO  to  S20  million  in  private  capital. 
There  will  be  SBICs  with  private  capital 
of  less  than  $10  million  and  some  SBICs 
will  have  as  m.uch  as  550  million  in 
private  c-.pital.  .\[  the  lower  levels  (e.g.. 
from  $1  million  to  S5  million),  an  SBIC 
will  typically  invest  fiom  $200,000  to  $1 
million  in  one  small  business  since  each 
SBIC  is  :ible  to  invest  up  to  20%  of  its 
private  capital  in  any  one  small 
liusiness  concern. 

Moreover,  the  SBIC  St.mdard  is  a 
program  Standard  applicable  only  to 
small  bu.siness  concerns  that  apply  for 
financing  from  an  SBIC.  As  such,  Lhe 
change  affects  only  potential  clients  of 
SBICs  and  does  not  alter  the  definition 
of  a  small  bu.'-.incss  for  the  wide  variety 
of  business  development,  financial 


assistance  and  procurement  assistance 
programs  offered  by  SBA. 

The  proposed  Standard  does  not 
impose  a  regulatory  burden  because  it 
does  not  regulate  or  control  business 
behavior. 

(2)  Description  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
Rule 

SB.^  has  provided  above  in  the 
Supplementary  Information  a 
description  of  the  reasons  why  this 
action  is  being  taken  and  a  statement  of 
the  reasons  for  and  objectives  of  this 
proposed  rule. 

(3)  Legal  Basis  for  the  Proposed  Rule 

The  legal  basis  for  this  rule  is  sections 
3(a)  and  5(b)  of  the  Small  Business  Act, 
15  U.S.C.  632(a)  and  634(b)(6). 

(4)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards  for  small 
business  concerns. 

(5)  Significant  Alternatives  to  Proposed 
Rule 

This  rule  sets  forth  changes  from  the 
current  size  standard  in  order  to 
establish  the  most  appropriate 
definition  of  small  business  concerns 
eligible  for  assistance  under  the  SBIC 
Program.  There  are  no  significant 
alternatives  to  defining  a  small  business 
concern  oth'jr  than  developing  another 
alternative  size  standard.  As  discussod 
in  the  Supplementary'  Informntion 
above,  the  SBIC  Program  already 
provides  two  options  for  determining 
the  eligibility  of  applicant  concerns,  and 
this  proposal  applies  to  only  one  of 
those  options.  A  review  of  the  SBIC 
portfolio  indicated  that  almost  all 
applicant  concerns  were  efigible  under 
the  single  size  standard  covering  the 
industry'  in  which  the  applicant  ccncorn 
was  primarily  engaged  even  though 
these  firms  chose  to  qualify  under  the 
SBIC  Standard  instead  of  the  industry- 
based  standards. 

Executive  Order  12612 

SB.A  certifies  that  this  rule  will  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

Paperwork  Reduction  Act 

SBA  certifies  that  this  rule, 
promulgated  as  final,  will  not  add  any 
new  reporting  or  recordkeeping 
requirements  under  the  r\Tpor\vnrk 
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Reduction  Act  of  1980.  44  U.S.C. 
Chapter  35. 

Executive  Order  12778 

SBA  certifies  that  this  rule  is 
prepared,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  E.0. 12778. 

List  of  Subjects  in  13  CFR  Part  121 

Financial  assistance — small  business 
concerns.  Small  Business  Investment 
Companies.  Small  Business  Investment 
Company  Program. 

Accordingly,  part  121  of  13  CFR  is 
amended  as  follows: 

PART  121<-SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a)  and  644(c). 

§121.802    [Amended] 

2.  Section  121.802(a)(2)  is  amended 
by  removing  the  words  "Small  Business 
Investment  Company,". 

3.  Section  121.802  is  amended  by 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(4)  and  by  adding  a  new 
paragraph  (a)(3)  to  read  as  follows: 

§  1 21 .802    Establishment  of  the  Size 
Standard. 

(a)  •   •   * 

(3)  SBIC  Standard.  For  financial  and/ 
or  management/technical  assistance 
under  the  Small  Business  Investment 
Company  Program,  an  applicant 
concern  must  meet  one  of  the  following 
standards: 


(i)  Together  with  its  affihates,  it  does 
not  have  net  worth  in  excess  of  $18 
million,  and  does  not  have  average  net 
income  after  Federal  income  taxes 
(excluding  any  carry-over  losses)  for  the 
preceding  2  completed  fiscal  yeexs  in 
excess  of  $6  million;  or 

(ii)  Together  with  its  affiliates,  it 
meets  the  size  standard  for  the  industry 
in  which  it  is  primarily  engaged  and, 
excluding  its  affiliates,  meets  the  size 
standard  for  the  industry  in  which  it  is 
primarily  engaged.  These  size  standards 
are  set  forth  in  §  121.601. 
***** 

Dated:  March  1, 1994. 
Ersldne  B.  Bowles, 

Administrator. 

[FR  Doc.  94-7845  Filed  4-7-94;  8:45  am) 
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Mine  Safety  and  Health  Administration 


Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations;  Mine 
Shift  Atmospheric  Conditions;  Respirable 
Dust  Sample;  Notice 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations;  Mine 
Shift  Atmospheric  Conditions; 
Respirable  Dust  Sample 

agency:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Extension  of  comment  periods. 

SUMMARY:  In  response  to  requests  from 
the  mining  community  for  additional 
time  in  which  to  prepare  their 
comments,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending 
the  periods  for  public  comment  on  two 
notices  addressing  coal  mine  respirable 
dust.  The  comment  period  will  be 
extended  for  the  notices  addressing:  (1) 
The  use  of  single,  full-shift  respirable 
dust  measurements  to  determine 
noncompliance  under  the  MSHA  coal 
mine  respirable  dust  program;  and  (2) 
the  joint  finding  by  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  that  the  average 
concentration  of  respirable  dust  to 
which  each  miner  in  the  active 
workings  oi  a  coal  mine  is  exposed  can 


be  measured  accuratolv  over  a  single 
shift. 

DATES:  All  comments  and  information 
must  ba  submitted  on  or  before  May  20, 
1994.  Commenters  are  encouraged  to 
send  comments  on  a  computer  disk  with 
their  original  comments  in  hard  copy. 
ADDRESSES:  Send  comments  to  the  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  room  631,  Ballston  Tower 
No.  3,  4015  Wilson  Boulevard, 
Arhngton,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  VV.  Silvey,  Director.  Office  of 
Standards,  Regulations  and  Variances. 
MSHA,  (703)  235-1910. 
SUPPl-EMENTARY  INFORMATION:  On 
February  18,  1994,  MSHA  pubhshed  a 
notice  in  the  Federal  Register  (59  FR 
8356)  announcing  its  intention  to  use 
single,  full-shift  respirable  dust 
measurements,  in  addition  to  the 
average  of  multiple,  full-shift  respirable 
dust  samples  to  determine 
noncompliance  and  issue  citations  for 
violations  of  the  respirable  dust 
standard  under  the  MSHA  coal  mine 
respirable  dust  program. 

Concurrently,  the  Secretary  of  Labor 
and  the  Secretarv  of  Health  and  Human 


Services  jointly  published  a  notice  in 
the  Federal  Register  (59  FR  8357) 
announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  with  section 
202(f)(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Based  on  this 
finding,  the  Secretaries  are  proposing  to 
rescind  the  finding  i.ssued  on  July  17, 
1971,  and  affirmed  on  February  23, 
1972. 

The  comment  periods  for  these 
notices  were  scheduled  to  close  on 
April  19,  1994;  but,  in  response  to 
requests  from  the  mining  community  for 
additional  time  in  which  to  prepare 
their  comments,  MSHA  is  extending  the 
comment  period  to  May  20,  1994.  All 
interested  parties  are  encouraged  to 
submit  comments  prior  to  that  date. 

Dated:  April  4,  1994. 

J.  Davitt  McAteer, 

Assistant  Secretarv  for  Mine  Safety  and 
Health. 

!FR  Doc.  94-8471  Filed  4-7-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Advisory  Council  on  tfie  National 
Information  Infrastructure;  Notice  of 
Open  Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTL\), 
Commerce. 

ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  Advisory  Council  on  the 
National  Information  Infrastructure, 
created  pursuant  to  Executive  Order 
12864,  as  amended. 

summary:  The  President  established  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nil.  In  addition,  the  Council  shall 
advise  the  secretary  on  a  national 
strategy  for  promoting  the  development 
of  a  Nil.  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
afTordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  hiformation 
Administration  has  been  designated  to 
provide  secretariat  services  for  the 
Council. 

authority:  Executive  Order  12864. 
signed  by  President  Clinton  on 
September  15, 1993,  and  amended  on 
December  30,  1993. 
dates:  The  meeting  uill  be  held  on 
Monday,  April  25,  1994.  from  8:30  a.m. 
until  4:30  p  n. 

ADDRESSES:  The  rneeti.ng  will  lake  place 
at  the  officos  of  National  Public  Radio 
at  635  Massachusetts  Avenue,  N\V.. 
Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sarah  Maloney  (or  Ms.  Ahson 
Andrews,  alternate).  Designated  Federal 
Officer  for  the  Advisory  Council  on  the 
Nil  and  Chief,  Policy  Coordination 
Division  at  the  National 
Telecommunications  and  Information 
Administration  (NTIA);  U.S. 
Department  of  Commerc"e.  Room  4892; 
14th  Street  and  Constitution  Avenue, 
NW.;  Washington,  DC  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc  gov. 
SUPPLEMENTARY  INFORMATION:  Current 
members  of  the  Advisory  Council  on  the 
National  Information  bifrastr\ictu.'^ 
include: 


Mr.  Morton  Bahr,  President, 

Communications  Workers  of  America, 

AFL-CIO 
Dr.  Toni  Carbo  Bearman,  Dean  and 

Professor,  School  of  Library  and 

Information  Science,  University  of 

Pittsburgh 
Ms.  Bonnie  L.  Bracey,  Teacher,  Ashlawn 

Elementary  School,  Arlington  County 

Public  Schools 
Mr.  John  F.  Cooke,  President,  The 

Disney  Channel 
Ms.  Esther  Dyson,  President,  EDventure 

Holdings,  Inc. 
Dr.  Craig  I.  Fields.  Chairman  and  Chief 

Executive  Officer,  Microelectronics 

and  Computer  Technology  Corp. 
Ms.  Lynn  Forester,  President  and  Chief 

Executive  Officer,  FirstMark 

Holdings,  Inc. 
Honorable  Carol  Fiikunaga,  Senator. 

Stat  a  of  Hawaii 
Mr.  HavTies  G.  Griffin,  President  and 

Chief  Elx^cutive  Officer,  Vanguard 

Cellular  Systems.  Ir.c. 
Dr.  George  H.  Heilmeier,  President  and 

Chietf  Executive  Officer,  Bellcore 
.Vis.  Susan  Herman,  Cteneral  Manager, 

Department  of  Telecommunications, 

City  of  Los  Angeles 
Mr.  James  R.  Houghton.  Chairman  and 

Chief  Executive  Officer,  Corning 

Incorporated 
Mr.  Stanley  S.  Hubbard.  CJiairman. 

Preside.nt,  and  Chief  Executive 

Officer,  Hubbard  Broadcasting 
Mr.  Robert  L.  Johnso.n,  President,  Black 

Entertainment  Television 
Dr.  Rc^rt  E.  Kahn,  President, 

Corporation  for  National  Research 

Initiatives 
Ms.  Deborah  Kaplan,  Vice  President. 

World  Institute  on  Disability 
Mr.  Mitchell  Kapor,  Chairman, 

Electrorac  Frontier  Foundation,  Inc. 
Mr.  Delano  E.  Lewis.  President  and 

Chief  Executive  Officer,  Natiorval 

Public  Radio 
Mr.  Alex  J.  Mandl.  Executive  Vice 

President,  AT&T  and  Chief  E.xecutive 

Officer,  Communications  Services 

Group 
Mr.  Edward  R.  McCracken,  President 

and  Chief  Executive  Officer,  Silicon 

Graphics.  Inc. 
Dr.  Nathan  P.  Myhrvold.  Senior  Vice 

President.  Advanced  Technology, 

Microsoft  Corporation 
Mr.  N.M.  fMac)  Norton,  Jr..  Attorney -at- 

Lavv,  Wright.  Lindsey.  and  Jennings 
Mr.  Vance  K.  Opperman,  President, 

West  Publishing  Company 
Ms.  Jane  Smith  Patterson,  Advisor  to  the 

Go'/emor  of  North  Carolina  for  Policy, 
Budget,  and  Technology.  State  of 
North  Carolina 


Mr.  Bert  C.  Roberts,  Jr.,  Chairmein  and 
Chief  Executive  Officer,  MCI 
Communications  Corp. 

Mr.  John  Sculley 

Ms.  Joan  H.  Smith,  Chairman,  Oregon 
Public  Utility  Commission. 

Agenda 

1 .  Meetings  of  Three  Mega  Projects 
(separate  rooms). 

Members  assigned  to  each  of  the  three 
projects  will  meet  together.  The  projects 
are: 
Vision  and  Goals  Driven  by  Specific 

Applications 
Access  to  the  Nil 
Privacy,  Security,  and  Intellectual 

Property. 

2.  Mega  Project  Croups  Meet  with 
Appropriate  Federal  Government 
Representatives  (separate  rooms). 

3.  Press  Conference. 

4.  Short  Reports  &■  Discussion  from 
Project  Groups. 

5.  Technology  Application 
Demonstrations  and/or  Discussions. 

6.  Report  on  Privacy  and  Intellectual 
Property. 

7.  Public  Discussion,  Questions  and 
Answers. 

8.  S'ext  Meeting  Date  and  Agenda 
Items. 

PUBLIC  PARTICIPATION:  The  meeting, 
including  the  project  group  meetings, 
will  be  open  to  the  public,  with  limited 
seating  available  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Alison  Andrews  at  202-481-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Council's  affairs  at  any  time  before 
or  after  the  meeting.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Council  meetings  may  be  obtained 
through  Bulletin  Board  Services  at  202- 
501-1920,  202-482-1199, over  the 
Internet  at  iitf.doc.gov,  or  from  the  U.S. 
Department  of  Commerce,  National 
Telecommunications  and  Information 
Administration,  room  4892, 14th  Street 
and  Constitution  Avenue,  NW.; 
Washington,  DC  20230;  Telephone  202- 
482-1835. 
Larry  Irving, 

As.<!istant  Secretary  for  Communications  and 
Infcrmation. 
iFR  Doc.  94-8580  Filed  4-6-94;  l:2fi  pml 
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Order  Now! 

The  United  States 
Government  Manual 
T  993/94 

As  the  otticidi  hdruli)ook  oi  the  Federal  Government, 
the  Manual  is  the  best  source  of  informatiofi  on  the 
dctivities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  lej^islative,  judicial,  and  executive 
branches.  It  also  includes  intormation  on  quasi-official 
agencies  and  international  ori;ani.Mtions  in  uhich  the 
United  States  partici|)afes. 

Particularly  helpful  for  those  intercMed  in  v\here  to  go 
and  who  to  see  about  a  subject  oi  particul.u  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telef)hone  numbers  for  use  in 
obtaining  specifics  on  consumer  actj\  ities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  intert^st.  The  MvnutI  also  includes 
comprehensive  name  and  agency/sul)|cx"t  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferrcni,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  f)ublished  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Aciministration. 

$30.00  per  copy 
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Superintendent  of  Documents  Publicalion.s  Order  Form 


*6395 


Charge  your  order. 
It's  easy! 


To  fa\  jour  orders  (202)  512-2250 

l-—. '    «  E.J>.  r'^'i''^^' ■^'■ii'-l  nit.-    _ (-"Pi*-"^  "I  I'll-' The  L'nUed  Stall's  Government  Manual,  1993/94  S  N  ()()9  OiM)  (MiOSV  ^ 

atS^().f)()($.n.50forc'ign)  each.  ""    " 

Hie  loUil  cost  *.l  my  oidcr  is  $ .  Price  includes  regular  domcMic  postage  and  handling  and  is  subject  lo  chan-e. 


'(  n>ii;>riny  or  fH.'rv>iial  naiTH) 


(  Adililion.il  address  nllLiiIion  liiii) 


(Slrrct  .idJrcss) 


(CiU.  St.itc,  /ipeuiU.) 


(PIl'.isc  i\pL  v)r  pnni) 


Please  choose  method  of  payment: 

□  Check  payable  lo  the  Superintendent  of  Documents 
CJGPO  Deposit  Account 


□  visa  □  MasterCard  .Account 


□ 


Tl,,      ,,       ,  ,  Thank  YOU  for 

Your  order: 


(naylimc  phone  including  area  cikIc) 


(Purchase  order  no  ) 


(.Aulhon/.nj:  sipnaiurel  C^>;.  9  9i' 

Mail  to:     Superintendent  of  Documents 

PO.  Box  3719,S4.  Pittsburgh,  PA  1.S1SO-7Q54 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  ttie 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
Ifseasyl 


Order  ProcMSing  Code: 

*5420 


i^^j 


I I   YES,  please  enter . 


To  fax  your  orders  (202)  512-2233 


_  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 
can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Qass  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


1 

(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

1 

(City,  State.  Zip  code) 

(Daytime  phone  including  area  code) 

1 

Q  $65  Regular  Mail 


For  privac}^  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 
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To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
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Presidential  Documents 


Proclamation  6664  of  April  7,  1994 
Cancer  Control  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

April  1994  has  been  designated  Cancer  Control  Month.  For  the  past  56 
years,  the  President  of  the  United  States,  at  the  request  of  the  Congress 
has  designated  one  month  each  year  to  focus  public  attention  on  the  progress 
that  we.  as  a  Nation,  have  made  with  regard  to  this  devastating  disease. 
I  his  Proclamation  continues  to  be  a  national  statement  of  hope  that  one 
day  we  will  understand,  control,  and  eliminate  cancer. 

It  would  be  hard  to  exaggerate  the  toll  cancer  exacts.  Each  year  more  than 
1  million  Americans  are  diagnosed  with  cancer,  and  nearly  one-half  that 
many  die  of  the  disease.  We  face  an  awesome  challenge  in  controlling 
cancer-one  that  can  be  met  only  through  research  and  the  implementation 
of  research  results. 

Breast  cancer  is  the  most  common  cancer  among  American  women  and 
epitomizes  the  challenge  of  our  mission  to  protect  and  improve  women's 
health.  Breast  cancer  is  widely  prevalent  and  takes  a  tragically  large  toll 
on  women's  lives.  Yet  there  are  realistic  prospects  for  its  eventual  prevention 
and  cure.  The  strategies  used  to  foster  the  translation  of  scientific  knowledge 
into  clinical  mnovations  toward  eradicating  breast  cancer  also  serve  as  proto- 
types for  the  treatment  of  other  malignancies. 

Likewise,  prostate  cancer  is  the  most  frequently  diagnosed  cancer  among 
men  and  the  second  leading  cause  of  male  cancer  deaths.  Researchers  con- 
tinue to  direct  their  efforts  toward  understanding  the  biology  of  this  disease 
m  order  to  design  more  effective  therapies,  search  for  more  effective  screening 
methods,  and  ultimately,  prevent  its  occurrence. 

The  National  Cancer  Institute,  the  American  Cancer  Society,  and  other  organi- 
zations are  intensifying  the  effort  in  cancer  prevention  research.  Programs 
to  identify  environmental  and  occupational  causes  of  malignancy  continue 
to  be  at  the  forefront  of  this  research.  Current  studies  address  the  links 
between  cancer  risks  and  exposure  to  pesticides,  proximity  to  sources  of 
environmental  toxins  and  occupational  carcinogens,  air  pollution,  drinking 
water  contaminants,  and  electromagnetic  radiation. 

We  now  know  that  every  one  of  us  can  join  the  fight  against  cancer.  The 
role  played  by  the  public  is  just  as  important  as  the  role  played  by  the 
most  highly  trained  scientists.  Each  of  us  can  adopt  a  lifestyle  that  lowers 
our  chances  of  getting  cancer. 

In  cancer  control,  nothing  is  more  important  than  understanding  and  striving 
to  reduce  the  effects  of  smoking,  implicated  in  at  least  one-third  of  all 
cancer  deaths  each  year.  Some  50  million  A:.,c-icans  smoke— most  are  adults, 
but  a  significant  number  are  teenagers.  S.nokpfb  hc^r  the  brunt  of  our  annual 
national  tragedy  of  more  than  200,000  cases  uf  lung  and  mouth  cancers 
and  more  than  100,000  cases  of  pancreatic,  kitin.-x.'and  bladder  cancers. 
No  new  drug— no  new  prevention  or  screening  tf-hnique— would  strike 
as  powerful  a  blow  in  our  fight  against  cancer  as  the  single  decision  by 
millions  of  smokers  to  quit  their  habit  once  and  for  all. 

Thanks  to  our  progress  in  cancer  research,  more  than  one-half  of  the  people 
diagnosed  with  cancer  survive  their  disease  t>  )oars  or  more.  Such  sur\ivnl 
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rates  were  not  even  a  whispered  hope  for  cancer  patients  just  one  generation 
ago.  The  years  ahead  hold  promise  of  important  advances  in  the  prevention 
and  treatment  of  cancer.  Together  we  will  continue  to  work  so  that  fewer 
people  will  have  to  suffer  from  cancer  and  its  aftermath,  so  that  fewer 
lives  will  be  jeopardized,  and  so  that  fewer  people  will  lose  their  loved 
ones  to  this  disease. 

In  1938,  the  Congress  passed  a  joint  resolution  (52  Stat.  148;  36  U.S.C. 
150)  requesting  the  President  to  issue  an  annual  proclamation  declaring 
April  as  "Cancer  Control  Month." 

NOW.  THEREFORE.  I.  VVILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  April  1994  as  Cancer  Control  Month.  I 
invite  the  Governors  of  the  50  States  and  the  Commonwealth  of  Puerto 
Rico,  the  Mayor  of  the  District  of  Columbia,  and  the  appropriate  officials 
of  all  other  areas  under  the  American  flag,  to  issue  similar  proclamations. 
I  also  ask  health  care  professionals,  private  industry,  advocacy  groups,  com- 
munity groups,  insurance  companies,  and  all  other  interested  organizations 
and  individual  citizens  to  unite  during  this  month  to  publicly  reaffirm 
our  Nation's  continuing  commitment  to  controlling  cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


0O"tUAfL*AN  ^j\Oood^^^ 


Rules  and  Regulations 


16963 


Federal  Register 

Vol.  59,  No.  69 

Monday,  April  11.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510, 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  250  and  251 

Donation  of  Foods  for  Use  in  the 
United  States,  Its  Territories  and 
Possessions  and  Areas  Under  its 
Jurisdiction  (Soup  Kitchens  and  Food 
Banks),  and  the  Emergency  Food 
Assistance  Program 

AGENCY:  Food  and  Nutrition  Sen,ice. 

USDA, 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Food  Distribution  Program  Regulations 
and  the  Emergency  Food  Assistance 
Program  (TEFAP)  Regulations  to  codify 
previously  proposed  food  distribution' 
provisions  contained  in  the  Hunger 
Prevention  Act  of  1988  and  several 
nondiscretionarj'  food  distribution 
requirements  contained  in  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  and  the  Food.  Agricuhure, 
Conservation,  and  Trade  Act 
Amendments  of  1991.  The  statutory- 
requirements  contained  in  this  final  rule 
address:  Distribution  of  additional 
commodities  to  emergency  feeding 
organizations,  soup  kitchens,  and  food 
banks;  use  of  Emergency  Food 
Assistance  Program  administrative 
funds;  State  and  local  maintenance-of- 
effort  requirements;  priority  in  the 
distribution  of  commodities  to  existing 
networks  and  organizations  under 
TEFAP;  and  explicit  inclusion  of 
hospitals  and  facilities  caring  for  needv 
infants  and  children  as  charitable 
institutions.  In  addition  to  codif\ing 
provisions  contained  in  the  above  laws, 
this  final  rule  implements  previously 
proposed  discretionary  changes 
initiated  by  the  Department  in  order  to 
reduce  the  administrative  burden 
imposed  upon  State  agencies  and  to 
make  the  Department's  regulations  more 
consistent. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  May  11. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  K.  Cohen.  Chief.  Program 
Administration  Branch,  Food 
Distribution  Division.  3101  Park  Center 
Drive,  room  502,  Alexandria,  Virginia 
22302.  telephone  (.703)  305-2662. 

SUPPLEMENTARY  INFORMATION: 
Classification 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and.  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (5  U.S.C. 
601-612).  The  Administrator  of  the 
Food  and  Nutrition  Service  (FNS)  has 
certified  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Most  of  the  new  provisions  in  this  rule 
affect  State  agencies.  While  some  of  the 
recipient  agencies  affected  by  this  rule 
may  be  considered  "small  entities,"  the 
cost  of  compliance  with  the  changes  in 
this  rule  will  be  minimal  because  the 
time  and  cost  of  preparing  any 
paperwork  relative  to  participation  will 
be  very  limited. 

Executive  Order  12372 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.550  and  10.568  and  are  subject 
to  the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V  and  the  final  rule- 
related  notices  published  at  48  FR 
29114,  June  24,  1983  and  49  FR  22676, 
May  31,  1984). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
additional  recordkeeping  and  reporting 
requirements  contained  in  this  final  rule 
are  subject  to  review  and  approval  by 
the  Office  of  Management  and  Budget. 
Current  reporting  and  recordkeeping 
requirements  were  approved  under 
Control  Number  0584-0293. 


Statutory  Effective  Dates 

The  provisions  of  the  Hunger 
Prevention  Act  of  1988,  Public  Law 
100-435.  on  the  following  subjects  were 
effective  September  19.  1988:  (1)  The 
distribution  of  additional  commodities 
for  use  by  emergency  feeding 
organizations,  soup  kitchens  and  food 
banks;  (2)  the  use  of  TEFAP 
administrative  funds  for  the  costs  of 
providing  recipients  information  on 
commodity  storage  and  handling;  (3)  the 
distribution  of  commodities  that  have 
been  donated  by  persons  or  entities 
other  than  USDA  by  emergency  feeding 
organizations;  (4)  the  increase  in  the 
amount  of  TEFAP  administrative  funds 
passed  through  by  States  to  emergency 
feeding  organizations  from  20  percent  to 
40  percent;  (5)  the  use  of  volunteer 
workers  for  the  distribution  of  non- 
USDA  commodities  by  State  agencies 
and  emergency  feeding  organizations; 
(6)  State  and  local  maintenance-of-effort 
requirements;  and  (7)  the  authority  for 
States  to  give  priority  to  existing 
networks  and  organizations  that 
distribute  food  to  low-income 
households  when  distributing 
commodities  under  TEFAP  (as  reflected 
in  §§  250.3  (definitions  of  "soup 
kitchen"  and  "food  bank"),  250.52, 
251.3  (definition  of  "formula").  251.4 
(c)(3),  (h)  and  (i),  251.6(a)(4).  251.7(a), 
251.8(d).  251.10  (e)(7),  (g)  and  (h)  of  this 
final  rule). 

The  provisions  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624, 
relating  to  the  use  of  TEFAP 
administrative  funds  for  repackaging 
and  processing  certain  commodities  and 
the  specific  inclusion  of  hospitals  and 
facilities  caring  for  needy  infants  and 
children  in  the  definition  of  charitable 
institutions  (as  reflected  in 
§§  251.8(d)(l)(i)  and  250.3  (definition  of 
"charitable  institution")  of  this  final 
rule)  were  effective  November  28,  1990. 
The  provision  of  ihe  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991,  Public  Law  102- 
237,  establishing  a  priority  system  for 
the  distribution  of  commodities  to  soup 
kitchens  and  food  banks  (as  reflected  in 
§  250.52(a)  of  this  final  rule)  was 
effective  February  2.  1992.  Affected 
parties  should  already  be  complying 
with  the  mandates  of  this  legislation. 
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Good  Cause  Determinations 

This  final  rule  incorporates  several 
new  statutory  requirements  which  were 
not  contained  in  a  prior  proposed  rule-. 
The  nondiscretionary  requirements  of 
the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990.  Public  Law  101- 
624.  that  address  the  specific  inclusion 
of  hospitals  and  facilities  caring  for 
needy  infants  and  children  in  the 
definition  of  charitable  institutions,  and 
the  allowable  use  of  TEFAP 
administrative  funds  to  pay  costs 
incurred  for  the  processing  and 
repackaging  of  TEFAP  commodities.  It 
also  incorporates  the  nondiscretionary 
requirements  of  the  Food.  Agriculture. 
Coaservation,  and  Trade  Act 
Amendments  of  1991,  Public  Law  102- 
237,  that  establish  a  priority  system  for 
the  distribution  of  section  1 10 
commodities.  In  light  of  the 
nondiscretionary  nature  of  these 
requirements  and  since  the  legislatively 
mandated  effective  dates  of  these 
requirements  were  Noyember  28,  1990. 
and  February  1.  1992,  respectively,  the 
Administrator  of  FNS  has  found,  in 
accordance  with  5  U.S.C.  553(b).  that 
prior  notice  and  comment  are 
impracticable,  unnecessary  and  contrary 
to  the  public  Interest,  and  that  good 
cause  exists  for  publishing  revisions  to 
§§  250.3  (definition  of  "charitable 
institution").  250.52(a).  and 
251.8(d)(l)(i)  without  prior  public 
notice  and  comment.  This  final  rule  also 
emends  §  251.10(e)(2Kii)  to  revise  the 
current  requirement  that  monitoring 
visits  of  distribution  sites  must  be 
conducted  simultaneously  with  actual 
commodity  distribution  and/or 
eligibility  determinations.  It  has  come  to 
the  Department's  attention  that  it  is  not 
always  possible  for  reviews  to  be 
conducted  in  a  manner  that  meets  this 
requirement  Accordingly,  this  ruie 
amends  §  251.10(eK2)(ii)  to  require  that 
reviews  be  conducted  simultaneously 
with  actual  distribution  and/ or 
eligibility  determinations  only  to  the 
m^mum  extent  feasible.  Since  this 
change  serves  to  reduce  the 
administrative  burden  currently 
imposed  on  State  agencies,  the 
Administrator  has  found,  in  accordance 
with  5  U.S.C.  553(b),  that  prior  notice 
and  comment  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
publishing  revisions  to  §  251.10(e)(2)(ii) 
without  prior  public  notice  and 
comment. 

Executive  Order  12776 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
justice  Reform.  This  rule  is  intended  to 


have  preemptive  effect  with  respect  to 
any  Sate  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  provided  by 
State  or  local  governments.  For  disputes 
involving  procurements  by  distributing 
and  recipient  agencies,  this  includes 
any  administrative  appeal  procedures  to 
the  extent  required  by  7  CFR  Part  3016. 

Background 

As  stated  above,  this  final  rule 
incorporates  into  program  regulations 
certain  nondiscretionary  requirements 
of  the  Food.  Agriculture.  Conservation 
and  Trade  Act  of  1990  (the  FACT  Act). 
Public  Law  101-624.  and  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (the  FACT  Act 
Amendments).  Public  Law  102-237. 
With  the  exception  of  the  provisions 
relating  to  the  requirements  of  Public 
Law  101-624  and  Public  Law  102-237. 
and  a  modification  to  the  monitoring 
requirement  for  distribution  sites,  all 
provisions  of  this  final  rule  were 
published  in  a  proposed  rule  on  April 
6.  1990  (55  FR  12838).  That  proposal 
and  the  pubhc  comments  submitted  to 
the  Department  on  discretionary 
provisions  are  discussed  below. 

Food,  A^cuhure,  Conservation,  and 
Trade  Act  (^1990 

The  FACT  Act  was  enacted  on 
November  28.  1990.  The  major  purposes 
of  Title  XVII  of  the  FACT  Act  were  to 
reauthorize  and  improve  the  Food 
Stamp  Program  and  certain  Food 
Distribution  Programs.  This  rulemaking 
implements  the  nondiscretionary 
provisions  contained  in  the  FACT  Act 
that  relate  to  the  domestic  distribution 
of  commodities.  The  provisions  that 
affect  the  Food  Stamp  Program  have 
been  Implemented  through  several 
separate  rulemakings.  In  addition, 
separate  rulemakings  are  being 
promulgated  to  incorporate  the 
discretionary  domestic  commodity 
provisions  Included  in  the  FACT  Act 
into  the  Department's  regulations. 

In  aoooraance  with  the  provisions  of 
the  FACT  Act.  this  final  rule  amends 
current  regulations  to:  (1)  Delete  the 
word  "Temporary"  from  the  title  of  the 
Emergency  Food  Assistance  Program; 
(2)  e>^licitly  include  hospitals  and 
facilities  caring  for  needy  infants  and 


children  in  the  definition  of  diaritable 

institutions;  and  (3)  permit  the  use  of 
TEFAP  administrative  funds  to  pay 
costs  associated  with  the  processing  and 
repackaging  of  TEFAP  commodities. 
Follo^t-ing  is  a  detailed  discussion  of  the 
regulatory  changes  being  made  in  this 
final  rule  to  reflect  these  provisions. 

Change  in  Program  Name  (Part  25 1 ) 

Section  1772(a)  of  the  FACT  Act 
struck  the  word  "Temporary"  from  the 
title  of  the  authorizing  Itgislation 
contained  in  Public  Law  98-8  and 
.^inaraed  the  short  title.  "Title  11— 
Emergency  Food  Assistance  Act  of 
1983."  In  order  to  avoid  confusion 
during  the  following  discussions,  the 
incorporation  of  this  change  in  the 
Department's  ruferences  to  the  law.  the 
program  name,  and  the  commonly-used 
acronym  need  to  be  clarified.  Due  to  this 
change,  the  authorizing  legislation  will 
be  referred  to  hereinafter  as  EFAA 
instead  of  TEFAA.  In  addition,  the 
program's  name  has  changed  from  the 
Temporary  Emergency  Food  Assi.<:tanc(> 
Program  to  the  Emergency  Food 
Assistance  Program.  In  response  to  this 
legislative  change,  this  final  nile 
changes  the  title  of  7  CFR  Part  251  by 
deleting  the  word  "Temporary." 
However,  the  Department  has  decided 
to  continue  to  use  the  program's  original 
acron>Tn.  TEFAP.  and  now  wrill  refer  to 
"the  Fjnergency  Food  Assistance 
Program"  whenever  the  acronym  needs 
to  be  established. 

Charitable  Institution  Definition 
(§250.3) 

Section  1771(b)  of  the  FACT  Act 
amended  section  4(a)  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973 
(Public  Law  93-86;  7  U.S.C.  612c  note) 
and  section  416(a)(3)  of  the  Agricultural 
Act  of  1949  (7  U.S.C.  1431(a)(3))  to 
explicitly  include  hospitals  and 
facilities  caring  for  needy  infants  and 
children  in  the  category  of  institutions 
eligible  for  commodity  donations  under 
these  authorities.  While  these 
institutions  are,  by  definition,  eligible  to 
receive  donations  as  charitable 
institutions  under  current  regulations, 
§  250.3  of  this  final  rule  is  nonetheless 
being  amended  to  specifically  identify 
these  institutions  in  the  definition  of 
charitable  institutions. 

Repackaging  and  Processing  Costs 
(§25lMdHW}) 

Section  1772(d)  of  the  FACT  Act 
amended  section  204  of  the  EFAA  to 
permit  emergency  feeding  organizations 
tu  use  TEFAP  administrative  funds  to 
pay  costs  associated  with  the 
repackaging  end  processing  of  USDA 
commodities  that  are  made  available 
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under  the  EFAA  and  section  1 10  of  the 
Hunger  Prevention  Act  of  1988  (Hunger 
Prevention  Act).  This  final  rule  revises 
§  251.8{d)(l)(i)  to  incorporate  this 
nondiscretionary  legislative  mandate. 
For  further  discussion  of  this  provision, 
please  refer  to  "Restructuring  of 
Administrative  Cost  Provisions"  later  in 
this  preamble. 

Hunger  Prevention  Act  of  1968 

In  addition  to  certain 
nondiscretionary  provisions  in  the 
FACT  Act  and  the  FACT  Act 
Amendments,  this  final  rule 
incorporates  certain  requirements 
contained  in  the  Hunger  Prevention  Act. 
The  major  purposes  of  the  Hunger 
Prevention  Act  are  to  require  the 
Secretar)'  to  purchase  additional 
commodities  for  distribution  to  low- 
income  households,  improve  the  Child 
Nutrition  and  Food  Stamp  Programs, 
and  provide  other  hunger  relief  to  needy 
households  and  the  homeless.  The 
commodity  provisions  contained  in  the 
Hunger  Prevention  Act  were  addressed 
in  a  proposed  rule  amending  Parts  250 
and  251  which  was  published  in  the 
Federal  Register  on  April  6.  1990  (55  FR 
12838).  The  proposed  rule  addressed 
the  commodity  provisions  contained  in 
the  Hunger  Prevention  Act  relative  to. 
(1)  The  distribution  of  additional 
commodities  for  use  by  emergency 
feeding  organizations,  soup  kitchens, 
and  food  banks;  (2)  the  use  of  TEFAP 
administrative  fund^  to  pay  for  the  costs 
of  providing  information  on  commodity 
storage  and  handling  to  recipients;  (3) 
the  distribution  of  commodities  that 
have  been  donated  by  persons  or 
entities  other  than  USDA  by  emergency 
feeding  organizations;  (4)  the  increase  in 
the  amount  of  administrative  funding  to 
be  passed  through  by  States  to 
emergency  feeding  organizations  from 
20  percent  to  40  percent;  (5)  the  use  of 
volunteer  workers  and  distribution  of 
non-USDA  commodities  by  State 
agencies  and  emergency  feeding 
organizations;  (6)  State  and  local 
maintenance-of-effort  requirements;  and 
(7)  the  authority  for  States  to  give 
priority  to  existing  networks  and 
organizations  that  distribute  food  to 
low-income  households  when 
distributing  commodities  under  TEFAP. 

The  proposed  rule  also  addressed 
certain  discretionary  changes  to 
provisions  in  part  251  which:  (1) 
Reduced  the  required  TEFAP 
monitoring  by  State  agencies;  (2) 
clariHed  the  State  matching 
requirements  for  TEFAP  a^ninistrative 
funds;  (3)  included  references  to  7  CFR 
part  3016;  and  (4)  dianged  reference  to 
the  form  used  to  report  State  and  local 
TEFAP  costs.  The  proposed  rule 


afforded  the  general  public  60  days  in 
which  to  comment 

A  total  of  37  comment  letters  were 
received  on  the  proposed  rule. 
Respondents  represented  14  State 
agencies.  2  cities.  2  counties  and  19 
interested  groups.  Despite  general 
support  of  the  proposed  rule,  the 
following  issues  were  raised  by  some 
commenters:  Limitations  on  the 
distribution  of  section  110  soup 
kitchen/food  bank  commodities 
resulting  from  the  Hunger  Prevention 
Act's  definition  of  food  banks  and  soup 
kitchens;  the  organization  of  regulations 
pertaining  to  the  administration  and 
distribution  of  soup  kitchen/food  bank 
commodities  obtained  under  section 
110  of  the  Hunger  Prevention  Act; 
authorization  for  the  Secretary  to 
establish  procedures  which  allow  non- 
USDA  commodities  to  be  used  to 
supplement  USDA  commodities;  and 
the  decrease  in  the  monitoring  for 
emergency  feeding  organizations. 

The  remainder  of  this  preamble 
discusses  the  provisions  contained  in 
the  proposed  rule,  the  comments 
received  in  response  to  that  rule,  and 
the  Department's  response  to  the 
comments  on  discretionary  provisions 
as  implemented  through  this  final  rule. 
For  a  more  comprehensive 
understanding  of  the  provisions 
contained  in  this  final  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  rule. 

Additional  Conunodities 

Additional  TEFAP  Commoditin 
(§251.4(hn 

Section  104  of  the  Hunger  Prevention 
Act  amended  the  EFAA  to  add  sections 
213  and  214.  Section  214  required  the 
Secretary  to  spend  $120  million  to 
purchase,  process  and  distribute 
additional  commodities  during  each  of 
Fiscal  Years  1989  and  1990.  Paragraph 
(a)  of  section  213  mandated  that  these 
commodities  be  provided  to  States  for 
distribution  to  emergency  feeding 
organizations.  Section  1772  of  the  FACT 
Act  extended  the  Secretary's  authority 
to  purchase  additional  commodities  (or 
distribution  through  TEFAP  through 
Fiscal  Year  1995. 

In  order  to  clarify  the  eligibility  of 
emergency  feeding  organizations  to 
receive  these  commodities,  a  new 
paragraph  (h)  was  added  to  §  251.4  in 
the  proposed  rule.  Commenters  did  not 
oppose  this  provision.  Since  section 
1 772(g)  of  the  FACT  Act.  enacted 
subsequent  to  the  proposed  rule, 
extended  the  Secretary's  purchase 
authority  through  Fiscal  Year  1995.  the 
provisions  contained  in  paragraph  (h)  of 
§251.4  ofthe  proposed  rule  relative  to 


the  types  of  additional  TEFAP 
conunodities  emergency  feeding 
organizations  are  eUgible  to  receive  have 
been  retained  in  this  final  rule. 

In  addition,  section  105(c)  of  the 
Hunger  Prevention  Act  amended  section 
203B(a)  ofthe  EFAA  to  grant  States  the 
option,  when  allocating  TEFAP 
conunodities  within  the  State,  to  give 
priority  to  existing  food  bank  networks 
and  other  organizations  whose  ongoing 
primary  function  is  to  facilitate  the 
distribution  of  food  to  low-income 
households.  This  provision  was 
included  in  §  251.4(h)  ofthe  proposed 
rule,  and  is  retained  this  final  rule. 

Section  110  Commodities  for  Soup 
Kitchens/Food  Banks 

Section  110(c)  of  the  Hunger 
Prevention  Act  required  the  Secretary  to 
purchase,  process,  and  distribute 
additional  commodities  to  States.  The 
Hunger  Prevention  Act  authorized  the 
distribution  of  these  commodities  to 
soup  kitchens  and  food  banks  in 
addition  to  the  commodities  otherwise 
made  available  to  these  organizations. 
Section  1774(a)  ofthe  FACT  Act 
amended  section  110  to  extend  the 
Secretary's  authority  to  purchase 
additional  commodities  for  distribution 
to  these  organizations,  and  provided 
that  there  are  authorized  to  be 
appropriated  S40  million  for  each  of 
Fiscal  Years  1992  through  1995. 
However,  only  $32  million  was 
appropriated  for  Fiscal  Years  1992  and 
1993.  The  specific  provisions  relative  to 
the  distribution  of  these  commodities  as 
they  were  proposed  and  the  comments 
received  are  discussed  in  detail  below. 

Organization  of  Regulations 

A  few  comments  were  received 
concerning  the  profxised  placement  of 
the  provisions  regarding  tne  distribution 
ofthe  section  110  commodities  In  both 
parts  250  and  251.  Commenters 
expressed  concern  that  the  separation  of 
regulations  led  to  confusion  and 
unnecessary  delays  in  administering  the 
program  in  cases  where  the  State  agency 
responsible  for  distributions  to 
charitable  Institutions  was  not  also  the 
State  agency  administering  TEFAP.  Two 
commenters  recommended  the 
consolidation  of  all  regulations 
regarding  section  110  commodities  in 
the  TEFAP  regulations  (part  251). 

It  should  be  noted  that  section  110  of 
the  Hunger  Prevention  Act  did  not 
amend  the  EFAA;  thus,  the  distribution 
of  commodities  under  this  section  is  not 
directly  a  part  of  TEFAP.  Therefore  the 
Department  decided,  in  implementing 
the  legislation,  to  treat  food  banks  and 
soup  kitchens  that  serve  the  needy  with 
section  110  commodities  as  recipient 
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agencies  under  the  Food  Distribution 
Program  regulations  (part  250). 
Conversely,  authorization  for  the  receipt 
of  TEFAP  administrative  funds  by 
institutions  receiving  section  110 
commodities  is  contained  in  section 
2G4(a)(l)  of  the  EFAA.  Thus,  for 
administrative  funding  purposes,  these 
institutions  are  considered  emergency 
feeding  organizations  and  are  governed 
by  TEFAP  regulations  (part  251). 

In  addition,  part  251  contains  certain 
requirements  which  are  not  appropriate 
for  soup  kitchens  and  food  banks 
receiving  section  110  commodities. 
Such  provisions  in  part  251  include 
requiring  individual  certification  of 
recipients  and  certain  recordkeeping 
and  reporting  requirements.  Rather  than 
include  all  regulations  regarding  section 
110  commodities  in  part  251  along  with 
a  host  of  exceptibns  to  existing 
regulations  that  do  not  apply,  the 
Department  will  continue  to  address  the 
section  110  provisions  as  appropriate 
through  both  parts  250  and  251. 

Since  implementation  of  the 
provisions  of  the  Hunger  Prevention  Act 
of  1988,  it  has  been  brought  to  the 
Department's  attention  that  there  is 
considerable  confusion  relating  to  the 
structure  of  the  proposed  regulations 
resulting  from  the  fact  that  many  soup 
kitchens  and  food  banks  receive 
commodities  through  both  the 
Department's  donations  to  charitable 
institutions  and  through  section  110.  As 
indicated  above,  the  Department  will 
continue  to  address  provisions  for 
outlets  receiving  section  110 
commodities  through  both  parts  250  and 
251.  However,  for  the  purpose  of 
clarification,  this  final  rule  has  been 
restructured  to  move  all  of  the 
provisions  for  the  receipt  of  section  110 
commodities  from  §  250.41  to  new 
§  250.52.  For  commodities  received 
through  the  Department's  donations  to 
charitable  institutions,  soup  kitchens 
and  food  banks  must  continue  to 
comply  with  the  provisions  of  §  250.41: 
for  section  110  commodities,  the 
provisions  of  the  new  §  250.52  will 
apply.  Requirements  relating  to  soup 
kitchens  and  food  banks  receiving 
TEFAP  administrative  funds  will 
continue  to  be  addressed  in  part  251. 
The  specific  provisions  contained  in 
§  250.52  are  discussed  in  further  detail 
below. 

Definition  of  Eligible  Institutions 
(§§250.3  and  250.52(a)) 

The  Hunger  Prevention  Act 
specifically  defines  the  types  of  food 
banks  and  soup  kitchens  that  are 
eligible  to  receive  commodities 
purchased  under  section  110.  In  section 
110(b)(3).  the  Hunger  Prevention  Act 


defines  "food  bank"  as  "public  and 
charitable  institutions  that  maintain  an 
established  operation  involving  the 
provision  of  food  or  edible 
commodities,  or  the  products  thereof,  to 
food  pantries,  soup  kitchens,  hunger 
relief  centers,  or  other  food  or  feeding 
centers  that  provide  meals  or  food  to 
needy  persons  on  a  regular  basis  as  an 
integral  part  of  their  normal  activities." 
In  section  110(b)(6),  the  Hunger 
Prevention  Act  defines  "soup  kitchen" 
as  "public  and  charitable  institutions 
that  maintain  an  established  feeding 
operation  to  provide  food  to  needy 
homeless  persons  on  a  regular  basis  as 
an  integral  part  of  their  normal 
activities."  Section  110(e)(2)(A)  of  the 
Hunger  Prevention  Act  further  specifies 
that  in  determining  the  amount  of 
commodities  that  will  be  accepted  by 
soup  kitchens  and  food  banks.  States 
shall  give  priority  to  institutions  that 
provide  "meals"  to  homeless 
individuals. 

The  proposed  rule  incorporated  the 
definitions  of  "soup  kitchen  '  and  "food 
bank"  and  the  procedures  for 
distributing  section  110  commodities  to 
these  organizations  in  §  250.41(d). 

While  the  Hunger  Prevention  Act 
clearly  defines  "food  bank"  and  "soup 
kitchen"  and  stipulates  that  section  110 
commodities  are  to  be  directed  to  the 
needy  and  homeless,  several 
commenters  opposed  the  Department's 
proposed  implementation  of  its 
provisions.  Three  commenters  rejected 
the  regulatory  proposal  that 
commodities  be  distributed  only  to  soup 
kitchens  and  food  banks  as  defined  by 
the  Hunger  Prevention  Act.  Their 
principal  concern  was  that  many  rural 
areas  do  not  have  access  to  food  bank 
networks  or  soup  kitchens  and  thus 
would  be  excluded  from  receiving  the 
additional  commodities  authorized 
under  section  110.  One  commenter 
recommended  that  "food  pantries"  be 
eligible  to  receive  commodities  in  areas 
where  soup  kitchens  and  food  bank 
warehouses  do  not  exist.  Another 
suggested  that  alcohol  treatment  centers 
and  domestic  violence  shelters  should 
be  considered  eligible  for  section  110 
commodities  on  the  basis  that  without 
the  Services  of  these  agencies,  their 
clients  could  potentially  be  homeless. 
Only  two  commenters  supported  the 
limitation  of  distribution  of  section  110 
commodities  to  soup  kitchens  and  food 
banks  that  provide  meals  to  homeless 
individuals. 

Subsequent  to  the  publication  of  the 
proposed  rule.  Congress  passed  the 
FACT  Act.  Section  1774(a)(2)(B)  defines 
"food  pantr>'"  as  "a  public  or  pnvate 
nonprofit  organization  that  distDbutes 
food  to  low-income  and  unenj)loyed 


households,  including  food  from 
sources  other  than  the  Department  of 
Agriculture,  to  relieve  situations  of 
emergency  and  distress."  Section 
1774(a)(3)  of  the  FACT  Act  addressed 
the  unintended  exclusion  of  some  States 
which  have  food  pantries  rather  than 
food  banks  by  allowing  distribution  to 
food  pantries  in  some  instances.  Since 
the  Department  intends  to  exercise  some 
discretion  in  implementing  this 
provision,  the  distribution  of  section 
110  commodities  to  food  pantries  will 
be  addressed  in  a  separate  proposed 
rule.  However,  since  section  1774(a) 
became  effective  on  February  1,  1992, 
affected  State  distributing  agencies 
should  already  be  complying  with  this 
statutory  requirement. 

On  Decern Der  13,  1991,  Congress 
passed  the  FACT  Act  Amendments. 
Public  Law  102-237.  Section  922(a)(2) 
of  Public  Law  102-237  amended  section 
110  of  the  Hunger  Prevention  Act  to 
establish  a  priority  system  for  the 
distribution  of  these  commodities, 
which  at  least  partially  addresses  the 
above  comments.  As  discussed  below, 
this  final  rule  reflects  the  priority 
distribution  system  set  forth  in  Public 
Law  102-237.  The  remaining 
commodity  provisions  contained  in 
Public  Law  102-237  will  be  addressed 
through  a  separate  proposed 
rulemaking. 

The  priority  system  for  the 
distribution  of  section  110  commodities 
presented  in  this  final  rule  increases  the 
number  and  types  of  institutions  eligible 
to  receive  and  distribute  these 
commodities.  However,  as  required  by 
statute,  §  250.52(a)(1)  of  this  final  rule 
continues  to  mandate  that  distributing 
agencies  give  first  priority  in  the 
distribution  of  these  commodities  to 
soup  kitchens,  as  defined  in  §  250.3,  and 
other  like  organizations  that  serve  meals 
to  homeless  persons,  and  to  food  banks 
for  distribution  to  such  organizations.  If 
distributing  agencies  determine  that 
they  will  not  likely  exhaust  their 
allocation  of  section  110  commodities 
through  distribution  to  this  first  priority 
group,  the  distributing  agency  must 
make  the  remaining  commodities 
available  to  food  banks  for  distribution 
to  the  second  priority  group,  institutions 
that  distribute  commodities  to  the 
needy.  Eligibihty  to  receive  the 
commodities  for  household 
consumption  from  such  institutions 
must  be  established  through  a  means 
test  as  determined  appropriate  by  the 
distributing  agency.  If  a  food  bank 
determines  that  it  will  not  likely 
exhaust  its  allocation  of  section  110 
commodities  through  distribution  to 
this  second  priority  group,  it  may 
distribute  the  remaining  commodities  to 
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institutions  that  serve  meals  to  needy 
individuals  but  whose  programs  do  not 
use  a  means  test  as  part  of  their 
eligibility  criteria,  provided  that  such 
organizations  have  documented,  to  the 
satisfaction  of  the  food  bank,  that  they 
do.  in  fact,  serve  predominantly  needy 
persons.  Examples  of  this  third  priority 
group  include  domestic  violence 
shelters,  child  care  centers  and  alcohol 
rehabilitation  centers. 

Section  250.52(a)  of  this  final  rule  is 
revised  to  provide  for  the  distribution  of 
section  110  commodities  in  accordance 
with  the  priority  system  described 
above.  In  addition,  the  definitions  of 
"food  bank"  and  "soup  kitchen"  have 
been  deleted  from  this  section  and 
incorporated  in  §  250.3.  "Definitions." 
for  the  purpose  of  consistency. 

Tax-Exempt  Status  (§  250.52(b)) 

Sections  250.41(d)(2)(ii)  and 
250.41(d)(3)(ii)  of  the  proposed  rule 
required  that  soup  kitchens  and  food 
banks  must  have  obtained  recognition  of 
tax-exempt  status,  or  have  applied  for. 
and  be  moving  toward,  obtaining 
recognition  of  their  tax-exempt  status  by 
the  Internal  Revenue  Ser\'ice.  or  be 
currently  operating  a  Federal  program 
requiring  nonprofit  status.  The  proposed 
rule  would  allow  them  12  months  to 
receive  recognition  of  Federal  tax- 
exempt  status.  No  comments  were 
received  opposing  this  provision.  Thus, 
it  is  retained  in  §  250.52(b)  of  this  final 
rule  with  minor  revisions  emphasizing 
recognition  of  tax-exempt  status  by  the 
Internal  Revenue  Service  and  clarifying 
that  the  12-month  grace  period  runs 
from  the  effective  date  of  the 
organization's  approval  for 
participation,  not  from  the  date  of  filing 
v\'ith  the  Internal  Revenue  Service,  and 
that  documentation  of  recognition  of 
tax-exempt  status  must  be  not  only 
obtained,  but  also  forwarded  to  the  State 
distributing  agency,  within  that  period. 
So  as  not  to  penalize  soup  kitchens  or 
food  banks  for  delays  which  are  beyond 
their  control,  when  a  soup  kitchen  or 
food  bank  has  not  received  a  decision 
on  its  application  for  tax-exempt  status 
in  the  required  12-month  perioid, 
§  250.52(b)  of  this  final  rule  also  permits 
such  an  organization  to  continue 
participation  in  the  program  if  the 
distributing  agency  determines  that  it 
has  provided  sufficient  documentation 
of  compliance  with  all  IRS  requirements 
and  provided  information  to  IRS  in  a 
timely  manner. 

Participation  Data  and  Household 
Distribution- (§  250.52(c)(2)) 

The  proposed  rule  recognized  that 
soup  kitchens,  unlike  certain  other 
types  of  charitable  institutions,  have 


been  established  for  the  specific 
purpose  of  providing  assistance  to  the 
indigent.  Thus,  the  Department  belie\'es 
that  it  is  reasonable  to  asstime  that 
individuals  seeking  a  meal  at  a  soup 
kitchen  are  needy.  Based  on  this 
premise.  §  250.41{d)(2)(iii)  of  the 
proposed  rule  provided  for  the 
distribution  of  section  110  commodities 
on  the  basis  of  the  number  of  meals 
expected  to  be  served  daily,  as 
submitted  by  the  soup  kitdien  or  food 
bank  that  has  an  agreement  with  the 
State  and  approved  tw  adjusted  by  the 
distributing  agency,  rather  than  using 
the  detailed  formula  required  for  other 
charitable  institutions. 

SecUons  250.41(d)(3)(iij)  (A)  and  (B) 
of  the  proposed  rule  also  provided  that 
distributing  agencies  must  base  the 
distribution  of  commodities  to  food 
banks  on:  (1)  The  number  of  meals  to  be 
ser\ed  daily  in  a  congregate  meal  setting 
by  institutions  receiving  commodities 
from  the  food  bank;  and  (2)  the  number 
of  needy  households  that  meet  the 
State's  eligibility  criteria  for 
participation  in  TEFAP  that  will  be 
provided  food  for  home  consumption  by 
such  institutions. 

Given  that  commenters  did  not 
oppose  these  provisions,  the  provision 
conceniing  the  number  of  congregate 
meals  projected  to  be  served  is  retained 
in  §  250.52(c)(2)(iJ  of  this  final  rule  as 
proposed,  with  certain  technical 
changes  to  clarify  that  projections  must 
contain  the  number  of  days  that  meals 
will  be  served  during  the  agreement 
period.  The  provision  concerning 
household  distribution  is  contaLaed  in 
§  250.52(c)(2)(ii)  of  this  final  rule  with  a 
change  to  the  eligibility  determination. 
In  instances  in  which  section  110 
commodities  are  made  available  for 
distribution  to  households. 
§  250.41(d)(3)(iii)(C)  of  the  proposed 
rule  required  food  banks  to  ensure  that 
organizations  receiving  the  commodities 
distribute  them  only  to  households 
which  meet  the  eligibility  criteria 
established  bv  the  State  pursuant  to 
§  251.5(b)  of  the  TEFAP  regulaUons. 
However,  section  922(a)  of  Public  Law 
102-237  amended  section  110(jK2)  of 
the  Hunger  Prevention  Act  to  authorize 
institutions  that  distribute  commodities 
to  the  needy  for  home  consumption  to 
determine  eligibility  through  a  means 
test  that  has  been  determined 
appropriate  by  the  distributing  agency. 
Thus,  the  State  need  not  require  the 
same  eligibility  criteria  it  has 
estabhshed  for  TEFAP.  Sections  250.52 
(c)(2)(ii)  and  (c)(6)(ii)  of  this  final  rule 
have  been  revised  to  reflect  this  current 
legislative  provision. 

Section  250.41(d)(3)(iii)  of  the 
proposed  rule  also  required  that  food 


banks  ensure  that  organizations 
distributing  section  1 10  commodities  to 
households  comply  with  the  provisions 
contained  in  §  251.10(f)  concerning  the 
limitation  on  unrelated  activities  (e.g.. 
recipients  cannot  be  required  to  register 
to  vote  as  a  condition  for  receiving 
USDA  commodities).  Since  commenters 
did  not  oppose  this  provision,  it  has 
been  retained  in  §  250.52(c)(6)(i)  of  this 
final  rule. 

Allocation  of  Additional  Commodities 
by  the  Department 

Section  214  of  the  EFAA  and  seaion 
1 10  of  the  Hunger  Prevention  Act 
require  the  Secretary  to  allocate,  on  an 
annual  basis,  the  additional  TEFAP  and 
soup  kitchen/food  bank  commodities  to 
States  based  on  a  formula  that  takes  into 
account  each  State's  population  of  low- 
income  and  unemployed  persons  as 
percentages  of  the  national  totals.  Each 
State  s  share  of  commodities  must  be 
based  60  percent  on  the  number  of 
households  within  the  Slate  which  have 
incomes  below  the  poverty  line  and  40 
percent  on  the  average  monthly  number 
of  unemployed  persons  v^ithin  the  State. 
These  sections  also  require  that  such 
additional  commodities  be  allocated 
among  States  on  the  basis  of  value. 

Soup  Kitchen/Food  Bank  Commodities 
(§  250.52(d)(1)) 

In  accordance  with  the  legislative 
provisions  described  above. 
§  250.41(d)(4)(i)  of  the  proposed  rule 
incorporated  the  allocation  formula  and 
provided  for  the  annual  allocation, 
based  on  value,  of  section  110 
commodities  by  the  Department. 

TEFAP  Commodities  (§§  251.3  and 
251.7(a)) 

The  definition  of  "formula"  was 
revised  in  §  251.3  of  the  proposed  rule 
to  more  closely  follow  the  wording 
relative  to  the  60/40  formula  contained 
in  section  214  of  the  EFAA  and  to 
clarify  that  surplus  commodities  made 
available  for  distribution  through 
TEFAP  will  continue  to  be  allocated 
based  on  the  amount  of  commodities  in 
poimds  while  the  purchased 
commodities  will  be  allocated  based  on 
value.  In  addition,  §  251.7(a)  of  the 
proposed  rule  was  revised  to  provide  for 
the  allocation  formula  of  the  purciiascHl 
commodities  to  be  adjusted  once  a  year. 

Comments  in  response  to  the 
provisions  contained  in  the  proposed 
rule  relative  to  the  Department's 
allocation  of  section  110  and  TEFAP 
commodities  addressed  the  use  of  the 
60/40  formula.  Two  commenters 
supported  the  use  of  the  60/40  formula, 
vs  hereas  one  commenter  expressed 
roncem  that  current  allocations  are 
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based  on  1980  poverty  statistics  and 
stated  that  more  up-to-date  information 
should  be  utilized  when  making 
allocations.  Although  the  Census  is 
conducted  once  every  10  years,  it 
represents  the  best  available  source  of 
national  data  on  low-income  persons. 
Since  no  better  data  base  is  available, 
the  Department  must  accept  the 
limitations  resulting  from  the  relative 
infrequency  of  the  Census.  It  should  be 
noted,  however,  that  the  program 
allocation  data  base  has  been  updated 
based  on  the  results  of  the  1990  Census. 

Until  such  time  as  the  Department 
identifies  the  existence  of  data  more 
appropriate  for  use  in  allocating  TEFAP 
and  section  110  commodities,  the 
allocation  formula  described  in 
§§251.3,  251.7(a)  and  250.52(d)(1)  of 
this  final  rule  will  continue  to  be  used. 

Allocation  of  Section  110  Commodities 
by  States  (§  250.52(d)(3)) 

Section  250.41(d)(4)(iii)  of  the 
proposed  rule  required  State 
distributing  agencies  to  use  the  data 
reported  in  the  agreement  by  soup 
kitchens  and  food  banks  to  allocate 
section  110  commodities.  This  section 
of  the  proposed  rule  also  required  that 
section  110  commodities  be  allocated  in 
a  manner  that  ensures  that  commodities 
will  not  be  made  available  in  quantities 
that  are  in  e.xcess  of  anticipated  use  or 
the  ability  of  the  organization  to  accept 
and  store  the  commodities.  Since  no 
comments  were  received  concerning 
this  provision,  it  is  retained  in 
§  250.52(d)(3)  of  this  final  rule  with 
language  clarifying  that  the  distributing 
agency  may  critically  review  and  adjust 
the  estimates  as  appropriate. 

Reallocation  of  Additional  Commodities 
(§§  250.52(d)(4)  and  251.3) 

When  a  State  determines  that  it  will 
not  accept  all  of  its  share  of  the 
additional  TEFAP  commodities,  section 
214(g)  of  the  EFAA,  as  added  by  section 
104  of  the  Hunger  Prevention  Act, 
requires  tj^e  Department  to  reallocate 
these  commodities  on  the  basis  of  the 
same  60/40  formula  that  is  used  for  the 
initial  allocation.  Section  251.3  of  the 
proposed  rule  e.xpanded  the  definition 
of  "formula"  to  include  the  reallocation 
requirement.  This  final  rule  retains  the 
definition  as  proposed. 

When  a  State  determines  that  it  will 
not  accept  all  of  its  share  of  section  110 
commodities,  section  110(e)  of  the 
Hunger  Prevention  Act  requires  the 
Department  to  reallocate  these 
commodities  in  a  fair  and  equitable 
manner  among  States  that  have  already 
accepted  the  full  amount  of  their 
allocation  and  have  requested 
additional  amounts.  This  procedure  for 


reallocating  section  110  commodities 
was  included  in  §  250.41(d)(4)(iv)  of  the 
proposed  rule. 

One  commenter  suggested  that  the 
Department  set  aside  a  particular  month 
of  the  year  to  make  reallocations  to 
afford  each  soup  kitchen/food  bank  the 
opportunity  to  plan  ahead  accordingly. 
Unfortunately,  this  recommendation  is 
not  feasible.  Often  the  commodities 
have  been  purchased  for  the  proximate 
shipping  period,  forcing  the  Department 
to  reallocate  commodities  turned  back 
by  States  immediately.  Thus,  the 
proposed  reallocation  formula  is 
retained  without  modification  in 
§  250.52(d)(4)  of  this  final  rule.  The 
Department  will  continue  to  review  its 
procurement  methods  so  that 
reallocations  can  be  as  responsive  to 
State  plarming  needs  as  possible. 

Notification  of  Acceptance  of 
Additional  Commodities  (§§ 
250.52(d)(2)  and  251.4(c)(3)) 

Section  214(g)  of  the  EFAA  and 
section  110(e)  of  the  Hunger  Prevention 
Act  require  that  each  State  promptly 
notify  the  Secretary  when  it  has 
determined  that  it  will  not  accept  any  or 
all  of  its  allocation  of  the  additional 
TEFAP  or  section  110  commodities.  So 
that  reallocations  can  be  made  and 
deliveries  can  be  arranged  in  a  timely 
manner.  §§250.41(d)(4)(ii)  and 
251.4(c)(3)  of  the  proposed  rule  required 
State  agencies  to  notify  the  Department 
at  least  30  days  prior  to  the  shipping 
period  of  the  amount  of  the 
coirmodities  which  they  will  accept. 
Since  no  comments  were  received  in 
response  to  these  provisions,  they  are 
retained  in  §§  250.52(d)(2)  and 
251.4(c)(3)  of  this  final  rule  as  proposed, 
with  clarification  that  the  requirement 
for  notification  applies  to  the  beginning 
of  the  shipping  period. 

State  Maintenance-of-Effort 
Requirement  (§§  250.52(f)  and 
251.10(h)) 

Section  214(i)  of  the  EFAA.  as  added 
by  section  104  of  the  Hunger  Prevention 
Act.  prohibits  a  State  which  uses  its 
own  funds  to  provide  commodities  or 
services  to  organizations  receiving  funds 
or  services  under  that  section  from 
diminishing  the  level  of  support  it 
provides  to  such  organizations  or  from 
reducing  the  amount  of  fimds  available 
for  other  nutrition  programs  in  the  State 
in  each  fiscal  year.  This  provision  was 
incorporated  in  §  251.10(h)  of  the 
proposed  rule,  and  is  retained  in  the 
final  rule. 

The  proposed  rule  also  incorporated 
tha  requirement  in  section  110(h)(3)  cf 
the  Hunger  Prevention  Act  that  local 
agencies  receiving  section  110 


commodities  provide  assurance  to  the 
State  that  donations  of  food  from  other 
sources  will  not  be  diminished  as  a 
result  of  the  receipt  of  the  section  110 
commodities.  To  implement  this 
provision,  §  250.41(d)(6)  of  the  proposed 
rule  required  that  distributing  agencies 
obtain  this  assurance  from  each 
institution  prior  to  making  commodities 
available.  The  proposed  rule  mandated 
that  this  assurance  be  provided  in 
writing  and  maintained  on  file  by  the 
distributing  agency.  Commenters  did 
not  oppose  this  method  for  ensuring 
compliance  with  the  Hunger  Prevention 
Act.  Thus,  the  provision  is  retained  in 
§  250.52(f)  of  this  final  rule. 

Emergency  Food  Assistance  Program 
Administrative  Funds 

Allowable  Costs 

Administrative  Costs  for  Additional 
Commodities  (§§  250.52(e),  251.6(a)(4), 
251.8(d)  (1)  and  (2),  and  251.10(e)(7)) 

Section  204(a)(1)  of  the  EFAA,  as 
amended  by  section  105  of  the  Hunger 
Prevention  Act,  authorizes  States  and 
emergency  feeding  organizations  to  use 
TEFAP  administrative  funds  to  pay 
costs  associated  with  the  distribution  of 
commodities  provided  under  section 
214  of  the  EFAA  and  section  110  of  the 
Hunger  Prevention  Act. 

Section  250.41(d)(5)  of  the  proposed 
rule  included  this  provision  and 
required  that  soup  kitchens  and  food 
banks  receiving  foods  under  section  110 
enter  into  a  TEFAP  agreement  in  order 
to  receive  TEFAP  administrative  funds 
for  costs  associated  with  the  distribution 
of  section  110  commodities. 
Commenters  did  not  oppose  this 
requirement.  The  Department  believes 
that  this  arrangement  will  ensure 
accountability  by  applying  the  same 
requirements  for  the  use  of  all  TEFAP 
administrative  funds,  whether  used  by 
traditional  TEFAP  emergency  feeding 
organizations  or  soup  kitchens/food 
banks.  In  addition,  this  will  mean  that 
funds  provided  to  soup  kitchens  and 
food  banks  may  be  counted  toward  the 
amount  of  TEFAP  funds  a  State  agency 
is  required  to  pass  through  to  emergency 
feeding  organizations  in  accordance 
with  the  provisions  contained  in 
§  251.8(d)(3)(i).  This  requirement  is 
retained  in  §  250.52(e)  of  this  final  rule 
with  minor  revisions. 

The  provision  allowing  the  use  of 
TEFAP  funds  to  cover  the  costs 
associated  with  the  distribution  of 
section  110  commodities  was  also 
included  in  §  251.8(d)(1)  of  the 
proposed  rule.  As  stated  in  the  proposed 
rule,  the  Department  will  continue  to 
make  all  TEFAP  administrative  funds 
available  only  to  the  TEFAP  State 
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agencies.  When  it  is  determined  that 
TEFAP  administrative  funds  will  be 
made  available  to  pay  costs  associated 
with  the  distribution  of  section  110 
commodities  and  the  State  agency 
responsible  for  TEFAP  is  not  also' 
responsible  for  the  distribution  of 
section  110  commodities.  §  251.8(d)(1) 
of  the  proposed  rule  required  the 
TEFAP  State  agency  to  enter  into  an 
agreement  with  the'entity  which  will 
receive  and.  if  applicable,  allocate  the 
TEFAP  funds  in  connection  with 
section  110  commodities.  This 
agreement  would  be  with  either:  (1)  The 
soup  kitchens  or  food  banks;  or  (2)  the 
distributing  agency  responsible  for  the 
distribution  of  section  110  commodities, 
which  would  in  turn  enter  into  a  TEFAP 
agreement  with  each  soup  kitchen  and 
food  bank.  The  proposed  rule  provided 
for  the  agreement  to  be  in  the  form  of 
the  TEFAP  agreement  currently  being 
used  for  emergency  feeding 
organizations  or  an  amended  charitable 
institution  agreement  which  requires 
compliance  with  §  251.8.  which  governs 
the  use  of  TEFAP  administrative  funds, 
and  §§  251.10  (a)  (records)  and  (e)  (State 
monitoring). 

The  administration  of  T^FAP  funds 
allotted  to  a  State  becomes  more 
complicated  when  the  State  agency 
responsible  for  TEFAP  is  not  the  agency 
responsible  for  the  distribution  of 
section  110  commodities.  As  stated  in 
the  proposed  rule,  when  TEFAP  funds 
will  be  made  available  to  pay  costs 
associated  with  the  distribution  of 
section  110  commodities,  it  will  be  the 
responsibility  of  the  two  State  agencies 
to  determine  how  to  allocate  TEFAP 
administrative  funds  between  the  State 
agencies  and  among  the  emergency 
feeding  organizations,  including  any 
soup  kitchens/food  banks  with  TEFAP 
agreements.  To  ensure  proper 
monitoring  of  the  distribution  of  TEFAP 
funds  within  the  State.  §  251.6(a)(4)  of 
the  proposed  rule  required  TEFAP  State 
agencies  to  describe  in  the  State  plan 
how.these  funds  will  be  allocated 
between  State  agencies  and  among 
emergency  feeding  organizations, 
including  soup  kitchens  and  food  banks. 
In  addition.  §  251.10(e)(7)  of  the 
proposed  rule  required  TEFAP  State 
agencies  to  ensure  that  emergency 
feeding  organizations  receiving  funds 
for  the  distribution  of  section  110 
commodities  are  reviewed  to  ensure 
compliance  with  the  provisions 
contained  in  §251.8. 

Most  commenters  supported  the 
proposed  regulations  on  the  payment  of 
funds  for  storage  and  distribution  costs, 
and  the  need  for  States  to  enter  into 
agreements  with  organizations  receiving 
section  110  commodities  and  to 


describe  the  allocation  of  funds  in  their 
plan.  Thus,  the  requirements  described 
above  are  retained,  as  proposed,  in 
§§  251.6(a)(4).  251.8(d)(2)  and 
251.10(e)(7)  of  this  final  rule  with  minor 
clarifv'ing  changes. 

Due  to  commenter  concern  about  the 
difficulty  of  administering  one  program 
through  two  State  agencies,  the 
Department  would  like  to  emphasize 
that  States  have  the  authority  to 
structure  the  administration  and 
distribution  of  section  110  commodities 
in  the  fashion  they  deem  most  efficient 
and  accountable.  The  Department 
recognizes  that  there  may  be  some 
dissension  among  State  agencies 
regarding  the  allocation  of  funds.  As 
stated  in  the  preamble  to  the  proposed 
rule,  when  the  allocation  of  these  funds 
cannot  be  mutually  agreed  upon  by  the 
State  agencies,  the  Department 
anticipates  that  the  necessary  decisions 
will  be  made  by  the  Governor's  office. 

Administrative  Costs  for  Non-USDA 
Commodities  (§§  251.8(d)  (l)(ii)  and 
(2)(ii)) 

Section  102  of  the  Hunger  Prevention 
Act  added  a  new  section  203D(b)  to  the 
EFAA.  which  authorizes  States  and 
emergency  feeding  organizations  to  use 
funds  made  available  under  the  EFAA 
to  pay  costs  incurred  for  the  storage, 
handling  and  distribution  of 
commodities  which  have  been  donated 
by  persons  or  entities  other  than  USDA. 
Section  251.8(d)(1)  of  the  proposed  rule 
incorporated  this  provision;  and  is 
retained  in  §§  251.8(d)  (l)(ii)  and  (2)(ii) 
of  this  final  rule  with  certain  clarifying 
changes  which  are  described  below. 

Costs  of  Providing  Information  to 
Recipients  (§251.8(d)(l)(i)) 

Section  109(c)  of  the  Hunger 
Prevention  Act  amended  section 
204(a)(2)  of  the  EFAA  to  permit 
emergency  feeding  organizations  to  use 
TEFAP  funds  to  cover  the  costs  of 
providing  information  on  the 
appropriate  storage  and  preparation  of 
USDA  commodities  to  persons 
participating  in  TEFAP.  This  provision 
was  included  in  §  251.8(d)(3)  of  the 
proposed  rule,  and  is  retained  in  the 
final  rule,  although  it  has  been  moved 
to  §  251.8(d)(l)(i).  This  provision  is 
discussed  in  more  detail  below. 

Restructuring  of  Administrative  Cost 
Provisions  (§§251.3  (Definition  of 
"Storage  and  Distribution  Costs")  and 
251.8(d)) 

Currently,  the  allowable  uses  of 
TEFAP  administrative  funds  are  set 
forth  in  §  251.3(fl  in  the  definition  of 
■"storage  and  distribution  costs."  Now 
that  TEFAP  administrative  funds  may 


be  used  not  only  in  connection  with 
TEFAP  commodities,  but  also  in 
connection  with  both  section  110 
commodities  and  other  commodities 
under  varying  circumstances,  a  single 
definition  setting  forth  the  allowable 
uses  of  these  funds  has  become 
awkward.  In  order  to  clarify  the 
administrative  costs  for  which  TEFAP 
administrative  funds  may  be  used,  the 
definition  of  "storage  and  distribution 
costs"  has  been  removed  from  this  final 
rule,  and  §  251.8(d)  has  been 
restructured  to  perform  the  now  more 
complex  function  previously  served  by 
the  definition. 

The  EFAA  does  not  explicitly 
authorize  the  use  of  TEFAP 
administrative  funds  to  pay 
administrative  costs  associated  with 
USDA  commodities  other  than  those 
provided  under  TEFAP  and  section  110. 
A  requirement  that  reimbursable 
administrative  costs  associated  with 
TEFAP  and  section  110  commodities  be 
separated  from  costs  generated  in  the 
management  of  USDA  commodities 
received  from  other  sources  would 
impose  a  burden  on  many  local  program 
operators  which  they  could  not 
reasonably  be  expected  to  meet.  This 
burden  would  make  commodity 
distribution  more  difficult  without  any 
compensatory  increase  in  either  the 
quality  of  service  to  participants  or 
program  accountability. 

Typically,  local  organizations  receive 
commodities  from  several  sources.  For 
example,  a  soup  kitchen  receiving 
commodities  under  section  110  may 
also  get  commodities  as  a  charitable 
institution,  as  well  as  donations  from 
non-USDA  sources.  Some  USDA 
commodities  received  under  different 
authorities  are  identical  in  type  and 
package  size,  and  thus  cannot  be 
distinguished  from  each  other  unless 
segregated  upon  receipt  so  as  to  be  able 
to  identify  storage  costs  by  commodity 
source.  Furthermore,  it  would  be 
burdensome  for  local  organizations  to 
record  the  staff  time  spent  handling 
USDA  commodities  received  under 
different  legislative  authorities  so  as  to 
assure  that  only  time  devoted  to  TEFAP 
and  section  110  commodities  is 
reimbursed  with  TEFAP  administrative 
funds.  Therefore,  permitting  local 
organizations  to  use  such  funding  to 
handle  section  110  commodities,  but 
not  the  USDA  commodities  they  receive 
as  charitable  institutions,  would  be 
unreasonable.  It  would  also  be  illogical 
to  permit  the  use  of  TEFAP 
administrative  funds  for  the  storage, 
handling,  and  distribution  of  non-USDA 
commodities,  as  the  EFAA  clearly  does, 
while  prohibiting  the  use  of  funds  for 
the  same  costs  associated  with  USDA 
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commodities  not  provided  under 
TEFAP  or  section  lia 

By  allowiiig  those  costs  associated 
with  the  storage,  handling,  and 
distribution  of  non-U^XA  commodities, 
as  well  as  TEFAP  and  section  110 
commodities,  we  believe  the  EFAA 
intended  to  streamline  commodity 
management  at  the  local  level. 
Therefore,  the  Department  believes  that 
it  is  fully  within  die  intent  of  Congress, 
as  well  as  prudent  from  a  management 
perspective,  to  allow  TEFAP 
administrative  funds  to  be  used  for  the 
same  categories  of  costs  for  all  USDA 
commodities  received  by  organizations 
participating  in  TEFAP  or  receiving 
section  110  commodities.  This  policy 
would  include  the  costs  of  processing 
and  repackaging  all  USDA  commodities, 
regardless  of  the  authority  under  which 
they  are  provided. 

Thus.  §  251.8(d)(l)(i}  of  the  final  rule 
consolidates  the  allowable  uses  of 
TEFAP  administrative  funds  in 
connection  with  the  distribution  of 
USDA  commodities.  This  section 
contains  the  allowable  uses  previously 
contained  in  the  definition  of  "storage 
and  distribution  costs,"  incorporates  the 
addition  of  repackaging  and  processing 
costs  as  allowable  administrative  costs 
in  connection  with  all  USDA 
commodities  received  by  organizations 
which  get  commodities  under  TEFAP  or 
section  110,  and  includes  the  provision 
from  §  251.8(d)(3)  of  the  proposed  rule 
authorizing  emergency  feeding 
organizations  to  use  TEFAP 
administrative  funds  to  pay  costs 
inaured  for  providing  information  to 
recipients  relative  to  the  appropriate 
storage  and  preparation  of  USDA 
commodities. 

Section  251.8(d)(l)(ii]  of  the  final  rule 
provides  that  TEFAP  administrative 
funds  may  also  be  used  for  the  direct 
costs  associated  with  the  intrastate 
distribution  of  non-USDA  commodities. 
This  section  further  makes  clear  that 
such  costs  are  limited  to  the  costs  of 
storing,  handling  and  distributing  these 
commodities  and  that  State-level 
expenditures  are  allowable  only  for 
costs  associated  with  commodities 
which  are  ultimately  distributed  by 
emergency  feeding  organizations  or 
soup  kitchens/food  banks  receiving 
TEFAP  administrative  funds.  These 
restrictions  are  necessary  to  comply 
with  the  limitations  in  section  203D(b) 
of  the  EFAA,  which  authorizes  the  use 
of  TEFAP  administrative  funds  in 
connection  with  non-USDA 
commodities.  A  related  provision  in 
§251.8(d)(2)(i)  of  the  final  rule  requires 
local  organizations  to  have  entered  into 
an  agreement  pursiiant  to  §  251.2(c)  (for 
the  receipt  of  TEFAP  commodities)  or 


§  251^dK2)(ii)  (for  the  receipt  of 
administrative  fUnds  in  coimection  with 
the  distribution  of  section  110 
commodities)  in  order  to  be  ehgible  to 
receive  TEFAP  funds  for  non-USDA 
commodities. 

Finally,  the  provisions  from  proposed 
§  251.8(d)(1)  regarding  the  agreements 
necessary  for  soup  kitchens/food  banks 
to  receive  TEFAP  administrative  funds 
for  section  110  commodity  distribution 
are  moved  to  §  251.8(dK2),  and 
references  to  "storage  and  distribution 
costs"  throughout  the  regulation  have 
been  changed  to  "administrative  costs" 
to  reflect  the  broader  uses  of  TEFAP 
administrative  funds  now  permitted. 

Distribution  Charges  (§  251.8(d)(3)(ii)) 

One  commenter  was  concerned  that 
proposed  §  251.8<d)(2)(ii)  would 
prohibit  States  %vith  commercial 
distribution  systems  from  charging  a  fee 
to  soap  kitchens  for  the  storage  and 
handling  of  section  110  commodities. 
The  Department  appreciates  the 
commenter 's  request  for  clarification. 
Proposed  §  251.8(d)(2)(ii)  prohibited 
State  agencies  iram  charging  for 
commodities  made  available  to 
emergency  feeding  organizations. 
However,  this  prohibition  does  not 
apply  to  instances  in  which  State 
agencies  provide  section  110 
commodities  to  soup  kitchens  and  food 
banks.  Confusion  regarding  this 
regulation  stems  from  the  "dual 
identity"  soup  kitdiens  and  food  banks 
have  when  they  receive  section  110 
commodities:  For  purposes  of  eligibility 
to  receive  TEFAP  administrative 
funding,  they  are  considered  to  be 
emergency  feeding  organizations:  for  all 
other  purposes,  they  are  classified  as 
recipnent  agencies.  Thus,  State  agencies 
may  charge  soup  kitchens  and  food 
banks  for  costs  incurred  at  the  State 
level  for  intrastate  transportation  and 
storage  of  section  110  commodities  as 
long  as  State  agencies  comply  with  the 
provisions  in  §  250.15(a)(2)  governing 
fees  for  recipient  agencies.  Section 
251.8(d)(3)(ii)  of  this  final  rule  makes 
clear  that  the  prohibition  on  fees  applies 
only  to  commodities  made  available 
under  Part  251. 

Local  Support  (§  251.8(d)(3)(i)) 

Section  103(b)  of  the  Hunger 
Prevention  Act  amended  §  204(a)(2)  of 
the  EFAA  to  increase  the  percentage  of 
Federal  TEFAP  administrative  funds 
which  must  be  made  available  to,  or 
expended  on  behalf  of,  emergency 
feeding  organizations  from  20  percent  to 
40  percent. 

Section  251.8(d)(3)  of  this  final  rule 
also  clarifies  that  the  40  percent  pass- 
throcgh  should  not  be  applied  to  the 


amount  of  funds  provided  to  each  State 
agency;  rather,  the  requirement  applies 
to  the  total  TEFAP  grant  of  the  State. 
When  TEFAP  administrative  funds  are 
made  available  to  pay  costs  associated 
with  the  distribution  of  section  110 
commodities.  aiKl  the  State  agency 
administering  TEFAP  is  not  the  agency 
responsible  for  the  distribution  of 
section  110  commodities,  the  TEFAP 
State  agency  is  responsible  for  ensuring 
that  the  40-percent  requirement  is  met. 
If  the  TEFAP  State  agency  makes  funds 
available  to  the  State  agency  responsible 
for  section  110  commodities,  only  the 
amount  of  funds  ultimately  provided  to 
emergency  feeding  organizations,  or 
used  to  pay  costs  on  their  behalf,  may 
count  toward  the  State's  40-percent 
requirement  Any  funds  retained  by  the 
distributing  agency  to  pay  State-level 
administrative  costs  associated  with  the 
distribution  of  section  110  commodities 
must  be  matched  in  accordance  with  the 
provisions  contained  in  §  251.9(a). 
For  the  purpose  of  clarification, 
§  251.8(d](2)(i)  of  the  proposed  rule  was 
also  amended  to  reference  "Federal 
Temporary  Emergency  Food  Assistance 
Program  administrative  funds"  in  lieu  of 
"State  funds."  No  comments  were 
received  in  response  to  this  change, 
which  more  accurately  describes  the 
funds  in  question.  Since  this 
clarification  will  help  to  ensiue  that  40 
percent  of  the  "Federal"  grant  is  passed 
on  to  emergency  feeding  organizations 
or  expended  on  their  behalf,  the  term 
"Federal  Emergency  Food  Assistance 
Program  administrative  funds"  is 
retained  in  §  251.8(d)(3)(i)  of  this  final 
rule  with  the  following  changes:  (1) 
Deletion  of  the  word  "Temporary,"  (2) 
use  of  the  tenn  "administrative  costs" 
rather  than  "storage  and  distribution 
costs,"  emd  (3)  restructuring  of  the 
paragraph  for  the  sake  of  clarity. 

State  Matching  Requirement  (§§  251.9(a) 
and  251.9(c)) 

The  proposed  rule  amended  §  251.9(a) 
to  clarify  that  the  portion  of  the  TEFAP 
grant  the  State  is  required  to  match  is 
that  portion  which  is  retained  by  the 
State  agency  to  pay  State-level  storage 
and  distribution  costs.  No  comments 
were  received  concerning  the  clarifying 
language.  Thus,  §  251-9(a)  of  this  final 
rule  is  retained  as  proposed  with  a 
change  in  terminology  from  "storage 
and  distribution  costs"  to 
"administrative  costs." 

An  area  of  concern  during 
development  of  the  proposed  rule 
involved  a  limitation  on  the  types  of 
State  expenditures  which  meet  the 
matching  requirements  for  TEFAP. 
Section  204(a)(4)  of  the  EFAA  requires 
States  to  match  the  portion  of  Federal 
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TEFAP  funds  Which  is  retained  by  the 
State  to  pay  State-level  administrative 
costs.  This  section  also  prohibits  States 
from  passing  the  cost  of  the  matching 
requirements  on  to  emergency  feeding 
organizations.  In  §  251.9(c)  of  the 
current  regulations,  the  Department 
limits  the  types  of  contributions  w^hich 
may  count  toward  the  match  to 
contributions  (cash  or  in-kind)  for  costs 
which  could  otherwise  be  allowable  as 
State-level  administrative  costs.  It  was 
pointed  out  that  this  provision 
prohibited  States  from  counting  two 
types  ot  State  expenditures  toward 
meeting  the  match:  (1)  State- 
appropriated  funds  which  were  used  to 
pay  local-level  costs  associated  with  the 
distribution  of  commodities;  and  (2)  any 
in-kind  contributions  made  by  the  State 
agency  to  an  emergency  feeding 
organization. 

The  Department  re-evaluated  this 
provision  together  with  Department- 
wide  rules  describing  allowable 
contributions  toward  matching 
requirements.  The  proposed  rule 
eliminated  the  restriction  in  §  251.9(c) 
that  any  contributions  to  the  matching 
requirement  be  limited  to  State-level 
storage  and  distribution  costs.  Two 
commenters  supported  this  revision; 
none  opposed  it.  Thus,  as  proposed, 
§  251.9(c)  of  this  final  rule  allows  the 
following  contributions  to  be  counted 
toward  meeting  the  match:  Any  cash 
outlay  of  the  State  agency  specifically 
identifiable  as  an  allowable  State-  or 
local-level  administrative  cost, 
including  the  outlay  of  money 
contributed  to  the  State  agency  by  other 
public  agencies  and  institutions,  and 
private  organizations  and  individuals; 
in-kind  contributions  by  the  State 
agency  or  third  parties  identifiable  as 
being  used  to  defray  State-level 
administrative  costs;  and  State  agency 
in-kind  contributions  toward  a  local- 
level  administrative  cost.  However,  the 
prohibition  against  passing  on  the  costs 
of  the  matching  requirement  to 
emergency  feeding  organizations 
remains.  Therefore,  only  those 
emergency  feeding  organization  cash  or 
in-kind  contributions  which  can  be 
specifically  identified  as  addressing 
State-level  administrative  costs  may  be 
counted  toward  the  match. 

As  set  forth  in  current  regulations,  in 
order  for  a  third-party  in-kind 
contribution  to  be  classified  as  an 
allowable  cost  for  the  purposes  of 
meeting  the  State's  matching 
requirement,  the  cost  must  be 
specifically  identified  as  addressing 
State-level  storage  and  distribution 
costs.  For  purposes  of  clarification. 
§  251.9(c)  of  this  final  rule  also  includes 
the  following  criteria  %vhich  must  be 


met  in  order  for  a  third-party  in-kind 
contribution  to  quahfy  as  a  State-level 
storage  and  distribution  cost  for 
purposes  of  meeting  the  match:  (1)  In  its 
administration  of  food  assistance 
programs,  the  State  has  performed  this 
type  of  function  over  a  sustained  period 
of  Ume  in  the  past;  (2)  the  function  was 
not  previously  performed  by  the  State 
on  behalf  of  emergency  feeding 
organizations;  and  (3)  the  State  would 
normally  perform  the  function  as  part  of 
its  responsibility  in  administering 
TEFAP  or  related  food  assistance 
programs  if  it  were  not  provided  as  an 
in-kind  contribution. 

Procedures  for  the  Distribution  of  Non- 
USDA  Commodities  (§251.4(i)) 

Section  203D(b)  of  the  EFAA,  as 
added  by  section  102  of  the  Hunger 
Prevention  Act,  also  requires  that  the 
Secretary  establish  procedures  for  the 
distribution  of  commodities  which  have 
been  donated  by  persons  or  entities 
other  than  USDA.  The  Department 
responded  to  this  legislative  provision 
by  proposing  in  §  251.4(i)  that 
emergency  feeding  organizations  be 
permitted  to  distribute  such 
commodities  either  in  conjunction  with 
or  separate  from  the  distribution  of 
USDA  commodities. 

Two  commenters  stressed  that  this 
legislative  requirement  should  be 
clarified.  They  suggested  that  any 
procedures  which  are  developed  should 
(1)  apply  only  to  combined  distributions 
of  USDA  commodities  and  non-USDA 
commodities,  and  (2)  neither  hinder 
current  efiiective  practices,  nor  conflict 
with  the  donation-handhng  procedures 
as  outlined  by  the  Internal  Revenue 
Service  in  section  170(e)(3)  of  the 
Internal  Revenue  Code.  The  Department 
agrees  that  State  agencies  and 
emergency'  feeding  organizations  should 
have  maximum  flexibility  In 
distributing  these  non-USDA 
commodities;  thus,  no  additional 
regulatory  requirements  were  imposed. 
Accordingly,  this  provision  is  retained 
in  §  25 1 .4(i)  of  this  final  rule  as 
proposed. 

References  to  7  CFR  Part  3016 
(§  251.9(c)  and  2S1.10(a)(2)) 

The  proposed  rule  amended 
§§  251.9(c)  and  251.10(a)(2)  to  correct 
references  to  the  Department's  Uniform 
Federal  Assistance  Regulations.  As 
stated  in  the  proposed  rule,  previously 
all  grant  programs  were  governed  by 
regulations  at  7  CFR  part  3015. 
However,  on  March  11. 1988.  new 
regulations  were  published  at  7  CFR 
part  3016  whidi  cover  all  USDA  grants 
except  open-ended  entitlements.  The 
references  to  part  3015  in  the  matdling 


and  recordkeeping  sections  of  this  final 
nile  have  been  changed  to  part  3016. 
and  the  language  describing  these 
provisions  has  been  revised  as 
proposed. 

Report  of  Administrative  Costs — ^Forin 
FNS-687(§  251.10(d)(1)) 

Section  251.10(d)(1)  of  the  proposed 
rule  was  revised  to  require  that  Form 
FNS-667.  Report  of  Storage  and 
Distribution  Costs  (TEFAP),  be  used  for 
reporting  TEFAP  administrative  cost 
data.  Since  it  has  been  determined  that 
the  revised  Standard  Form  (SF)  269, 
Financial  Status  Report,  is  inappropriate 
for  use  in  TEFAP  because  it  does  not 
separately  identify  the  State-  and  local- 
level  components  of  total  program  costs, 
comments  on  the  proposed  rule 
supported  use  of  Form  FNS-667. 
Therefore,  §251. 10(d)(1)  of  this  final 
rule  retains  the  requirement  that  Form 
FNS-667  be  used  for  reporting  TEFAP 
cost  data.  As  stated  in  the  preamble  to 
the  proposed  rule,  FNS  has  obtained 
Office  of  Management  and  Budget 
approval  for  the  use  of  this  form  in 
accordance  with  procedures  estabUshed 
under  the  Paperwork  Reduction  Act  of 
1980.  As  discussed  above,  the  title  of 
the  form  has  been  changed  from  "Report 
of  Storage  and  Distribution  Costs 
(TEFAP)"  to  "Report  of  Administrative 
Costs  (TEFAP)." 

Stale  Monitoring  Requirement 
(§2S1.10(e)) 

The  Department  has  been  asked  by 
States  and  emergency  feeding 
organizations  to  eliminate  the  current 
requirement  for  annual  State  agency 
reviews  of  all  emergency  feeding 
organizations.  The  Department  agrees 
that  the  reduction  in  the  volume  of 
available  USDA  commodities  justifies  a 
reduction  in  the  mcMiitoring  burden 
imposed  upon  State  agencies  and 
emergency  feeding  organizations. 
Therefore,  proposed  §251. 10(e)(2)(i) 
reduced  the  required  Slate  agency 
reviews  of  emergency  feeding 
organizations  by  requiring  an  annual 
review  of  at  least  25  percent  of  all 
emergency  feeding  organizations  and  a 
review  of  all  such  emei^gency  feeding 
organizations  not  less  frequently  than 
once  every  four  years. 

Ten  commenters  supported  this 
reduction.  Three  commenters,  however, 
asserted  that  monitoring  requirements 
should  be  strengthened  rather  than 
weakened.  One  commenter  wondered 
what  procedure  should  be  followed  if 
the  State  agency  contract  requires  an 
annual  evaluation. 

The  reduction  in  the  monitoring 
burden  is  retained  in  §  2S1.10(e)(2Mi)  of 
this  final  rule.  In  addition  to  tlw  support 
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received  from  commenters,  the 
Department  is  committed  to  reducing 
the  administrative  burden  currently 
imposed  on  States  while  ensuring 
accountability.  It  should  be  emphasized, 
however,  that  the  25-percent-per-year 
requirement  comprises  the  minimum 
monitoring  requirement.  If  a  State 
agency  sees  the  need  to  implement  more 
stringent  monitoring  standards,  it  is 
encouraged  to  do  so. 

In  addition  to  comments  addressing 
the  proposed  amendment  of  the  annual 
requirement  for  reviews  of  emergency 
feeding  organizations,  the  Department 
received  comments  relative  to  the 
review  requirements  for  distribution 
sites.  Section  251.10(e){2)(ii)  of  the 
current  regulations  mandates  an  annual 
review  of  one-third  or  50,  whichever  is 
fewer,  of  all  distribution  sites  within  the 
State.  The  regulations  further  require 
that  the  re\iews  be  conducted 
simultaneously  with  actual  distribution 
and/or  eligibility  determinations.  The 
Department  has  been  made  aware, 
tfirough  comments  made  in  response  to 
the  proposed  rule  and  consultation  with 
State  agencies,  that  in  some  instances, 
e.g.,  when  distributions  are  conducted 
Statewide  on  the  same  day,  it  is  not 
possible  for  reviews  to  be  conducted 
simultaneously  with  actual  distribution 
and/or  eligibility  determinations.  Since 
the  Department  is  in  agreement  with  the 
concerns  expressed  and  seeks  to  reduce 
the  administrative  burden  currently 
imposed  on  States,  §  250.10(e)(2)(iil  of 
this  final  rule  is  revised  to  require  that, 
to  the  maximum  extent  feasible,  reviews 
be  conducted  simultaneously  with 
actual  distribution  and/or  eligibility 
determinations. 

Besides  reducing  the  monitoring 
requirement,  the  proposed  rule  revised 
§  251.10(e)(7)  to  require  that  soup 
kitchens  and  food  banks  which  receive 
TEFAP  funds  for  the  storage,  handling 
and  distribution  of  commodities 
obtained  under  section  110  of  the 
Hunger  Prevention  Act  be  included  in 
the  TEFAP  State  agency's  monitoring 
system  to  ensure  compliance  with  the 
provisions  contained  in  §  251.8.  The 
proposed  rule  permitted  the  delegation 
of  this  responsibility  to  the  distributing 
agency  which  administers  distributions 
to  charitable  institutions.  However, 
under  the  proposed  rule,  the  TEFAP 
State  agency  retained  the  ultimate 
responsibility  for  ensuring  that  the 
review  requirements  are  met. 
Commenters  did  not  object  to  this 
provision;  thus  it  is  retained  in 
§  251.10(e)(7)  of  this  final  rule. 

Volunteer  Workers  (§  251.10(g)) 

Section  203D(c)  of  the  EFAA,  added 
by  section  102  of  the  Hunger  Prevention 


Act,  requires  States  and  emergency 
feeding  organizations  to  continue  to  use, 
to  the  maximum  extent  practicable, 
volunteer  workers,  as  well  as 
commodities  and  other  foodstuffs 
donated  by  charitable  and  other 
organizations,  in  the  operation  of 
TEFAP.  This  requirement  was  included 
in  §  251.10(g)  of  the  proposed  rule.  This 
requirement  is  retained,  as  proposed,  in 
§  251.10(g)  of  this  final  rule. 

Food  Bank  Demonstration  Projects 

Section  1 773(e)  of  the  FACT  Act 
amended  section  4  of  the  Commodity 
Distribution  Reform  Act  and  WIC 
Amendments  of  1987,  Public  Law  100- 
237,  to  authorize,  on  a  permanent  basis, 
the  distribution  of  USDA  commodities 
to  needy  individuals  and  families 
through  community  food  banks.  Since 
the  provisions  governing  the 
demonstration  projects  were  never 
included  in  regulations,  this  legislative 
revision  is  referenced  in  this  preamble 
to  advise  the  general  public  that  this 
provision  is  now  permanent  but  will  not 
be  included  in  the  Code  of  Federal 
Regulations.  No  additional  sites  will  be 
accepted  for  participation  as  community 
food  banks  under  Public  Law  100-237. 

Deletion  of  Obsolete  Provision 

As  discussed  in  the  preamble  to  the 
proposed  rule,  section  202A  of  the 
EFAA,  which  authorized  the 
distribution  of  additional  quantities  of 
flour,  commeal,  and  cheese,  has 
expired.  The  proposed  rule  deleted 
reference  to  the  obsolete  provision  in 
§  251.4(d)(3)  of  the  TEFAP  regulations. 
This  deletion  is  also  made  in  the  final 
rule.  The  reference  to  this  provision  in 
§  251.4(h)  of  the  proposed  rule  has  also 
been  deleted  in  this  final  rule. 

In  addition  to  the  changes  described 
above,  a  few  nonsubstantive  revisions 
which  simply  serve  to  clarifv  the 
regulatory  wording  have  been  made  in 
this  final  rule. 

List  of  Subjects 

7  CFB  Part  250 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs,  Food  donations.  Food 
processing,  Grant  programs-social 
programs,  Indians,  Infants  and  children. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

7  CFB  Part  251 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs,  Food  donations.  Grant 
programs-social  programs,  Indians, 
Infants  and  children,  Price  support 


programs,  Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  parts  250  and  251 
are  amended  as  follows: 

PART  250-DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C  612c, 
612c  note,  1431.  1431b,  1431e,  1431  note, 
1446a-l,  1859;  15  U.S.C.  713c;  22  U.S.C. 
1922;  42  U.S.C.  1751,  1755,  1758.  1760.  1761, 
1762a,  1766.  3030a.  5179,  5180. 

2.  Section  250.3  is  amended  as 
follows: 

a.  The  definition  of  Charitable 
institutions  is  amended  by  adding  the 
words  ",  including  hospitals  and 
facilities  caring  for  needy  infants  and 
children,"  after  the  word  "institution" 
in  the  first  sentence  of  paragraph  (c); 
and 

b.  definitions  of  Food  bank  and  Soup 
kitchen  are  added  in  alphabetical  order 
to  read  as  follows: 

§250.3    Definitions. 

*         *         *         «        * 

Food  bank  means  a  public  or 
charitable  institution  that  maintains  an 
established  operation  involving  the 
provision  of  food  or  edible 
commodities,  or  the  products  thereof,  to 
food  pantries,  soup  kitchens,  hunger 
relief  centers,  or  other  food  or  feeding 
centers  that  provide  meals  or  food  to 
needy  persons  on  a  regular  basis  as  an 
integral  part  of  its  normal  activities. 
***** 

Soup  kitchen  means  a  public  or 
charitable  institution  that  maintains  fui 
established  feeding  operation  to  provide 
food  to  needy  homeless  persons  on  a 
regular  basis  as  an  integral  part  of  its 
normal  activities. 


3.  In  §  250.41,  the  first  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§250.41    Charitable  Institutions. 

(a)  Distribution.  (1)  With  the 
exception  of  section  110  commodities, 
which  are  to  be  distributed  in 
accordance  with  the  provisions  of 
§  250.52,  the  distributing  agency  shall 
distribute  donated  food  only  to  those 
charitable  institutions  which  have 
entered  into  a  written  agreement  for 
participation  in  the  program  with  the 
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distributing  agency  in  accordance  with 

§  250.12(b).  •   •   • 

•        •        •        •        • 

4.  A  new  §  250.52  Is  added  to  read  as 
follows: 

§250.52    Section  1 10  commoditlvs. 

(a)  Donations.  Distributing  agencies 
shall  make  commodities  donattxi  to  the 
State  under  section  1 10  of  the  Hunger 
Prevention  Act  of  1988  available  to  soup 
kitchens  and  food  banks,  as  defined  in 
§  250.3.  Such  distributions  shall  be 
made  on  the  following  priority  basis: 

(1)  Soup  kitchens.  The  distributing 
agency  shall  offer,  or  otherwise  make 
available,  Its  full  allocation  of 
commodities  to  soup  kitchens  and  other 
like  organizations  that  prepare  meals  for 
the  homeless  and  to  food  banks  for 
distribution  to  such  organizations. 

(2)  Institutions  that  sei\e  only  low- 
income  recipients.  If  the  distributing 
agency  determines  that  it  is  not  likely  to 
exhaust  its  allocation  of  commodities 
under  this  section  through  distribution 
to  institutions  referred  to  in  paragraph 
(a)(1)  of  this  section,  it  shall  make  the 
remaining  commodities  available  to 
food  banks  for  distribution  to 
institutions  that  exclusively  ser\e  the 
needy.  When  such  institutions 
distribute  commodities  to  individuals 
for  home  consumption,  eligibility  for 
such  commodities  shall  be  established 
through  a  means  test  as  determined 
nporopriate  by  the  distributing  agency. 

(3)  Other  institutions.  If  a  ftxxlbank 
determines  that  it  is  not  likely  to 
exhaust  its  allocation  of  commodities 
through  distribution  to  institutions 
referred  to  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  it  may  make  the 
remaining  commodities  available  to 
in.stitutions  that: 

(i)  Document,  to  the  satisfaction  of  the 
food  bank,  that  they  serve  meals 
predominantly  to  needy  persons;  and 

(ii)  Do  not  employ  a  means  test  to 
determine  eligibility  for  such  meals. 

(b)  Tax-exempt  status.  Prior  to  making 
section  110  donated  food  available,  the 
distributing  agency  shall  ensure  that  the 
soup  kitchen/food  bank  has  obtained 
recognition  of  tax-exempt  status  under 
the  Internal  Revenue  Code,  has  made 
application  ior  recognition  of  such 
status  and  is  moving  toward  compliance 
with  the  requirements  for  recognition  of 
lax-exempt  status,  or  is  currently 
of>erating  another  Federal  program 
requiring  such  tax-exempt  status.  If  the 
Internal  Revenue  Ser%ice  (IRS)  denies  a 
participating  organization's  application 
for  recognition  of  tax-exempt  status,  the 
organization  shall  immediately  notify 
the  distributing  agency  of  such  denial, 
and  the  distributing  agency  shall 
inrminate  the  organization's  agreement 


and  participation  immediately  upon 
receipt  of  such  notification.  If 
docimaentation  of  IRS  recognition  of  tax- 
exempt  status  has  not  been  obtained  and 
forwarded  to  the  distributing  agency 
within  12  months  of  the  effective  date 
of  the  organization's  approval  for 
participation,  the  distributing  agency 
shall  terminate  the  organization's 
agreement  and  participation  until  such 
time  as  documentation  of  IRS 
recognition  of  tax-exempt  status  is 
obtained,  unless  the  organization 
documents  to  the  distributing  agency's 
satisfaction  that  it  has  made  good  faith 
efforts  to  obtain  recognition  of  its  tax- 
exempt  status  and  that  such  recognition 
has  not  been  provided  due  to  no  fault 
of  the  organization.  It  shall  be  the 
responsibility  of  the  soup  kitchen/food 
bank  to  document  that  it  has  complied 
with  all  IRS  requirements  and  has 
provided  all  information  requested  by 
IRS  in  a  timely  manner. 

(c)  Agreements.  The  distributing 
agency  shall  distribute  section  110 
commodities  only  to  those  soup 
kitchens  and  food  banks  which  have 
entered  into  an  agreement  for 
partic  ipation  in  the  program  with  the 
distributing  agency  in  accordance  with 
§  250.12(b).  In  addition  to  the  terms  and 
conditions  set  forth  in  §  250.12(b), 
wTitten  agreements  shall,  at  a  minimum, 
include; 

(1)  The  name  and  location  of  the 
organization; 

(2)  Total  number  of  meals  expected  to 
be  served  or  commodities  provided  to 
households  for  home  consumption 
during  the  agreement  period,  to  be 
determined  as  follows: 

(i)  The  total  number  of  meals  to  be 
served  in  a  congregate  meal  setting  shall 
be  determined  by  projecting  the  average 
number  of  meals  to  be  served  daily  and 
the  number  of  days  meals  will  be  served 
during  the  agreement  period;  and 

(ii)  The  number  of  needy  households 
to  be  provided  food  for  home 
consumption  shall  be  determined  by 
projecting  the  number  of  households  to 
be  served  during  the  agreement  period 
(in  accordance  with  the  method  set  by 
the  distributing  agency)  which  meet  the 
eligibility  criteria  which  the  distributing 
agency  has  determined  appropriate 
pursuant  to  paragraph  (a)(2)  of  this 
section; 

(3)  For  congregate  meal  service, 
indication  of  whether  the  organization 
will  employ  the  services  of  a  food 
service  management  company  to 
conduct  its  food  service  operations; 

(4)  Assurance  that  proper  inventory 
controls  v\'ill  be  maintained; 

(5)  Assurance  that  all  reports  will  b«' 
submitted  as  required  by  the 
distributing  agency;  and 


(6)  In  instances  in  whidi  the  donated 
food  will  be  made  available  to  an 
institution  for  household  distribution, 
assurance  that  the  fopd  bank  will  ensure 
that  the  institution  distributing  the 
commodities  will: 

(i)  Comply  with  the  limitation  on 
unrelated  activities  estabhshed  imder 
§  251.10(f)  of  this  chapter  and 

(ii)  Limit  distribution  of  the  donated 
food  to  those  households  which  meet 
the  eligibihty  criteria  as  determined 
appropriate  by  the  distributing  agency 
pursuant  to  paragraph  (a)(2)  of  this 
section. 

(d)  Quantities  of  donated  foods.  (1) 
Donated  food  purchased  under  section 
1 10  of  the  Hunger  Prevention  Act  of 
1988  will  be  allocated  to  States  by  the 
Department  on  the  basis  of  a  formula 
that  compares  each  State's  population  of 
low-income  and  unemployed  persons  to 
the  national  statistics.  Each  State's  share 
of  commodities,  as  measured  by  their 
value,  shall  be  based  60  percent  on  the 
number  of  persons  in  households  within 
the  State  having  incomes  below  the 
poverty  level  and  40  percent  on  the 
number  of  unemployed  persons  within 
the  State.  The  Department  will  notify 
each  State  of  the  types  and  amounts  of 
such  commodities  allotted  to  the  State 
under  the  formula  when  funds  have 
been  appropriated  for  the  purchase  of 
such  commodities.  The  Department  will 
make  annual  adjustments  to  the 
commodity  allocations  for  each  State, 
based  on  updated  unemployment 
statistics,  which  will  be  effective  for  the 
entire  fiscal  year,  except  that  such 
allocations  shall  be  subject  to 
re.allocation  or  transfer  in  accordance 
with  paragraph  (d)(4)  of  this  section  and 
§  250.13(a). 

(2)  The  distributing  agency  shall 
notify  the  appropriate  FNSRO  of  the 
amount  of  the  donated  food  it  will 
accept  no  later  than  30  days  prior  to  the 
beginning  of  the  shipping  period. 

(3)  The  distributing  agency  shall 
accept  or  adjust  the  data  reported  in  the 
agreement  by  soup  kitchens  and  f(K>d 
banks  to  determine  the  number  of  meals 
to  be  served  to  needy  persons  and  the 
number  of  needy  households  to  be 

ser\  ed  in  order  to  allocate  the  donated 
food  in  an  equitable  maimer  that 
ensures  that  commodities  will  not  be 
made  available  in  quantities  in  excess  of 
anticipated  use  or  the  ability  of  the 
organization  to  accept  and  store  the 
commodities. 

(4)  In  instances  in  which  a  State 
determines  that  it  will  not  accept  its  fidl 
allocation,  the  Department  will 
reallocate  these  commodities  in  a  fair 
and  equitable  manner  among  those 
States  that  8ct:ept  the  full  amount  of 
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their  allocations  and  request  additional 
amounts. 

(e)  Funding.  Soup  kitchens  and  food 
banks  receiving  section  110 
commodities  shall  be  eligible  to  receive 
Emergency  Food  Assistance  Program 
administrative  funds  for  use  in 
accordance  with  the  provisions  set  forth 
in  §  251.8(d)(l)(ii)  of  this  chapter, 
provided  that  they  have  entered  into  an 
agreement  in  accordance  with 
§  251.8(d)(2)  of  this  chapter. 

(0  Maintenance  of  effort.  Prior  to 
making  donated  food  available,  the 
distributing  agency  shall  obtain  wTitten 
assurance  from  the  soup  kitchen  or  food 
bank  that  food  donations  from  other 
sources  will  not  be  diminished  as  a 
result  of  donated  foods  being  made 
available  under  section  110  of  the 
Hunger  Prevention  Act  of  1988.  This 
assurance  statement  shall  be  maintained 
on  file  by  the  distributing  agency. 

(g)  Food  service  management 
companies,  histitutions  preparing 
congregate  meals  vdth  section  110 
commodities  may  employ  food  serv  ice 
management  companies  to  coft^uct  food 
ser\ice  operations  in  accordance  with 
§  250.12(c). 

PART  251— THE  EMERGENCY  FOOD 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  Part  251 
continues  to  read  as  follows: 

Authority:  Pub.  L.  98-8.  as  amended  (7 
U.S.C  612c  note). 

2.  The  Part  heading  is  revised  as  set 
forth  above. 

3.  In  §  251.2,  paragraph  (c)  is 
amended  by  removing  the  words 
"storage  and  distribution  costs"  in  the 
first  sentence  and  adding  in  their  place 
the  words  "administrative  costs". 

4.  In  §  251.3,  paragraph  (d)  is  revised 
to  read  as  follows,  paragraph  (f)  is 
removed,  and  paragraph  (g)  is 
redesignated  as  paragraph  (f)- 

§251.3    Definitions. 

•        *         *         *         « 

(d)  Formula  means  the  formula  used 
by  the  Department  to  allocate  among 
States  the  commodities  and  funding 
available  under  this  part.  The  amount  of 
such  commodities  and  funds  to  be 
provided  to  each  State  will  be  based  on 
each  State's  population  of  low-income 
and  unemployed  persons,  as  compared 
to  national  statistics.  Each  State's  share 
of  commodities  and  funds  shall  be 
biised  60  percent  on  the  number  of 
persons  in  households  within  the  State 
having  incomes  below  the  poverty  level 
and  40  percent  on  the  number  of 
unemployed  persons  within  the  State. 
The  surplus  commodities  will  be 
allocated  to  States  on  the  basis  of  their 


weight  (pounds),  and  the  commodities 
purchased  under  section  214  of  the 
Emergency  Food  Assistance  Act  of  1983 
will  be  allocated  on  the  basis  of  their 
value  (dollars).  In  instances  in  which  a 
State  determines  that  it  will  not  accept 
the  full  amount  of  its  allocation  of 
commodities  purchased  under  section 
214  of  the  Emergency  Food  Assistance 
Act  of  1983,  the  Department  will 
reallocate  the  commodities  to  other 
States  on  the  basis  of  the  same  formula 
used  for  the  initial  allocation. 
***** 

5.  In  §251.4: 

a.  A  new  paragraph  (c)(3)  is  added; 

b.  paragraph  (d)(3)  is  revised,  and  the 
concluding  text  beginning  with  the 
word  'Cheese'  is  removed; 

c.  paragraphs  (h),  (i)  and  (j)  are 
redesignated  as  paragraphs  (j),  (k)  and 
(1),  and  new  paragraphs  (h)  and  (i)  are 
added; and 

d.  the  references  to  "paragraph  (j)(4)" 
ia  newly  redesignated  paragraph  (1)  are 
removed,  and  references  to  "paragraph 
(!)(4)"  are  added  in  their  place. 

The  revision  and  additions  read  as 
fallows: 

§251.4    Availability  of  commodities. 

***** 

(c)  Allocations.  •   •    • 

(3)  State  agencies  shall  notify  the 
appropriate  FNSRO  of  the  amount  of  the 
commodities  they  wall  accept  not  later 
than  30  days  prior  to  the  beginning  of 
the  shipping  period. 

(d)  Quantities  requested.  •    •   * 

(3)  Establish  distribution  rates,  based 
on  household  size,  to  be  used  by 
emergency  feeding  organizations  which 
provide  commodities  to  needy  persons 
in  households. 
•         •         *         *         • 

(h)  Distribution  to  emergency  feeding 
organizations.  Emergency  feeding 
organizations  shall  be  eligible  to  receive 
commodities  which  are  made  available 
under  sections  202  and  214  of  the 
Emergency  Food  Assistance  Act  of  1983. 
State  agencies  may  give  priority  in  the 
distribution  of  these  commodities  to 
existing  food  bank  networks  and  other 
organizations  whose  ongoing  primary 
function  is  to  facilitate  the  distribution 
of  food  to  low-income  households, 
including  food  from  sources  other  than 
the  Department. 

(i)  Distribution  of  non-USDA  foods. 
Emergency  feeding  organizations  may 
incorporate  the  distribution  of  foods 
which  have  been  donated  by  charitable 
organizations  or  other  entities  with  the 
distribution  of  USDA-donafed 
commodities  or  distribute  them 
separately. 


6.  In  §  251.6,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§251.6    Distribution  plan. 

ia)  Contents  of  the  plan.  *  *  * 
(4)  A  description  of  the  State's 
formula  for  allocating  administrative 
funds  among  State  agencies  and 
emergency  feeding  organizations, 
including,  if  applicable,  soup  kitchens 
and  food  banks  receiving  administrative 
funds  in  connection  with  commodities 
which  are  made  available  under  section 
110  of  the  Hunger  Prevention  Act  of 
1988  in  accordance  with  §  251.8(d)(1): 
and 
***** 

7.  In  §  251.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

§251.7    Formula  adjustments. 

(a)  Commodity  adjustments.  The 
Department  will  make  adjustments  to 
the  commodity  allocation  formula  for 
each  State,  based  on  updated 
unemployment  statistics,  as  follows: 

(1)  Surplus  commodities.  Adjustments 
will  be  made  semi-armually  effective  on 
January  1  and  )uly  1  of  each  fiscal  year: 
and 

(2)  Purchased  commodities. 
Adjustments  will  be  made  annually  and 
will  be  effective  for  the  entire  fiscal 
year,  subject  to  reallocation  or  transfer 
in  accordance  with  this  peirt. 
***** 

8.  Section  251.8  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)  to  read  as  follows: 

§  251 .8    Payment  of  funds  for 
administrative  costs. 

***** 

(d)  Use  of  funds— (\)  Allowable 
administrative  costs.  Funds  made 
available  under  this  part  shall  be  used 
by  State  agencies  or  emergency  feeding 
organizations  only  for  the  follovsnng 
administrative  costs: 

(i)  USDA  commodities.  Funds  may  be 
used  for  the  direct  costs  associated  with 
the  intrastate  distribution  of 
commodities  donated  under  this  part 
and  under  section  110  of  the  Hunger 
Prevention  Act  of  1988  by  emergency 
feeding  organizations.  In  addition, 
emergency  feeding  organizations  that 
also  receive  commodities  under  part  250 
of  this  chapter  may  use  the  funds 
provided  under  this  part  for  direct  costs 
associated  with  the  distribution  of  such 
commodities.  These  costs  include  the 
costs  paid  by  an  emergency  feeding 
organization  or  paid  by  a  State  agency 
on  behalf  of  an  emergency  feeding 
organization  for: 

(A)  Transporting,  storing,  handling, 
repackaging,  processing,  and 
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distributing  commodities  incurred  after 
they  are  received  by  the  organization; 

(B)  Costs  associated  with 
determinations  of  eligibility, 
verification,  and  documentation; 

(C)  Costs  of  providing  information  to 
persons  receiving  USDA  commodities 
concerning  the  appropriate  storage  and 
prepantion  of  such  commodities; 

(Dj  Costs  involved  in  publishing 
announcements  of  times  and  locations 
of  distribution;  and 

(E)  Costs  of  recordkeeping,  auditing, 
and  other  administrative  procedures 
required  for  program  participation. 

(ii)  Non-USDA  commodities.  Funds 
may  also  be  used  by  emergency  feeding 
organizations  for  the  direct  costs 
associated  with  the  intrastate 
distribution  of  commodities  donated  by 
persons  or  entities  other  than  USDA. 
provided,  however,  that  these  costs 
shall  be  limited  to  the  costs  of  storing, 
handling  and  distributing  such 
commodities.  State-level  costs  shall  be 
allowable  only  to  the  extent  that  the 
commodities  are  ultimately  distributed 
by  emergency  feeding  organizations 
which  have  entered  into  agreements 
with  the  State  agency  in  accordance 
with  paragraph  (d)(2)  of  this  section. 

(2)  Agreements,  (i)  In  order  to  be 
eligible  for  funds  under  paragraph  (d)(1) 
of  this  section,  emergency  feeding 
organizations  shall  have  entered  into  an 
agreement  pursuant  to  §  251.2(c)  for  the 
receipt  of  donated  foods  under  this  part 
or  an  agreement  pursuant  to  paragraph 
(d)(2)(ii)  of  this  section  for  the  receipt  of 
funds  in  connection  with  section  110 
commodities. 

(ii)  In  instances  in  which 
administrative  funds  are  made  available 
in  connection  with  section  110 
commodities  and  the  State  agency 
responsible  for  the  distribution  of 
TEFAP  commodities  and  funds  is  not 
also  responsible  for  the  distribution  of 
section  110  commodities,  the  State 
agency  responsible  for  the 
administration  of  TEFAP  shall  enter 
into  an  agreement  with  the  soup 
kitchens/food  banks  (as  described  in 
§  250.52(c)  of  this  chapter)  requesting 
the  funds,  or  with  the  State  agency 
responsible  for  the  distribution  of 
section  110  commodities,  which  will 
then  enter  into  agreements  with  those 
soup  kitchens  and  food  banks.  The 
agreement  with  the  soup  kitchen  or  food 
bank  shall  require  compliance  with  the 
provisions  of  this  section  and 
§  251.10(a)  and  (e). 

(3)  Local  support,  (i)  Not  less  than  40 
percent  of  the  Federal  Emergency  Food 
Assistance  Program  administrative 
funds  allocated  to  the  State  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be: 


(A)  Provided  by  the  State  agency  to 
emergency  feeding  organizations  as 
either  reimbursement  or  advance 
payment  for  administrative  costs 
incurred  by  emergency  feeding 
organizations  in  accordance  with 
paragraph  (d)(1)  of  this  section,  except 
that  emergency  feeding  organizations 
may  retain  advance  payments  only  to 
the  extent  that  they  actually  incur  such 
costs;  or 

(B)  Directly  expended  by  the  State 
agency  to  cover  administrative  costs 
incurred  by,  or  on  behalf  of.  emergency 
feeding  organizations  in  accordance 
with  paragraph  (d)(1)  of  this  section. 

(ii)  State  agencies  shall  not  charge  for 
commodities  made  available  under  this 
part  to  emergency  feeding  organizations. 

*  •        *        •        » 

9.  Section  251.9  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows- 

§  251 .9    Matching  of  funds. 

(a)  State  matching  requirement.  The 
State  shall  provide  a  cash  or  in-kind 
contribution  equal  to  the  amount  of  the 
Federal  Emergency  Food  Assistance 
Program  administrative  funds  received 
under  §  251.8  and  retained  by  the  State 
agency  for  State-level  costs.  Any  portion 
of  the  Federal  grant  passed  through  for 
administrative  costs  incurred  at  the 
local  level  or  directly  expended  by  the 
State  agency  for  such  local-level  costs 
(in  accordance  with  §  251.8(d)(3))  shall 
be  exempt  from  the  State  match 
requirement. 

•  »        •        •        » 

(c)  Applicable  contributions.  States 
shall  meet  the  requirements  of 
paragraph  (a)  of  this  section  through 
cash  or  in-kind  contributions  from 
sources  other  than  Federal  funds  which 
are  prohibited  by  law  from  being  used 
to  meet  a  Federally  mandated  State 
matching  requirement.  Such 
contributions  shall  meet  the 
requirements  set  forth  in  7  CFR  3016.24. 
In  accordance  with  7  CFR  3016.24(b)(1), 
the  matching  requirement  shall  not  be 
met  by  contributions  for  costs  supported 
by  another  Federal  grant,  except  as 
provided  by  Federal  statute.  Allowable 
contributions  are  only  those 
contributions  for  costs  which  would 
othervkise  be  allowable  as  State  or  local- 
level  administrative  costs. 

(1)  Cash.  An  allowable  cash 
contribution  is  any  cash  outlay  of  the 
State  agency  for  a  specifically 
identifiable  allowable  State-  or  local- 
level  administrative  cost,  including  the 
outlay  of  money  contributed  to  the  State 
agency  by  other  public  agencies  and 
institutions,  and  privatex)rganizations 
and  individuals.  Examples  of  cash 


contributions  include,  but  are  not 
limited  to,  expenditures  for  office 
supplies,  storage  space,  transportation, 
loading  facilities  and  equipment, 
employees'  salaries,  and  other  goods 
and  services  specifically  identifiable  as 
State-  or  local-level  administrative  costs 
for  which  there  has  been  a  cash  outlay 
by  the  State  agency. 

(2)  In-kind,  (i)  Allowable  in-kind 
contributions  are  any  contributions, 
which  are  non-cash  outlays,  of  real 
property  and  non-expendable  personal 
property  and  the  value  of  goods  and 
services  specifically  identifiable  with 
allowable  State  adininistrative  costs  or, 
when  contributed  by  the  State  agency  to 
an  emergency  feeding  organization, 
allowable  local-level  administrative 
costs.  Examples  of  in-kind  contributions 
include,  but  are  not  limited  to.  the 
donation  of  office  supplies,  storage 
space,  vehicles  to  transport  the 
commodities,  loading  facilities  and 
equipment  such  as  pallets  and  forklifts. 
and  other  non-cash  goods  or  services 
specifically  identifiable  with  allowable 
State-level  administrative  costs  or,  when 
contributed  by  the  State  agency  to  an 
emergency  feeding  organization, 
allowable  local-level  administrative 
costs.  In-kind  contributions  shall  be 
valued  in  accordance  with  7  CFR 
3016.24(c)  through  3016.24(0. 

(ii)Tn  order  for  a  third-party  in-kind 
contribution  to  qualify  as  a  State- level 
administrative  cost  for  purposes  of 
meeting  the  match,  all  of  the  following 
criteria  shall  be  met: 

(A)  In  its  administration  of  food 
assistance  programs,  the  State  has 
performed  this  type  of  function  over  a 
sustained  period  of  time  in  the  past; 

(B)  The  function  was  not  previously 
performed  by  the  State  on  behalf  of 
emergency  feeding  organizations;  and 

(C)  The  State  would  normally  perform 
the  function  as  part  of  its  responsibility 
in  administering  TEFAP  or  related  food 
assistance  programs  if  it  were  not 
provided  as  an  in-kind  contribution. 

•        •        •        •        • 

8.  In  §251.10; 

a.  Paragraph  (a)(2)  is  amended  by 
removing  reference  to  "3015"  and 
adding  a  reference  to  "3016"  in  its 
place; 

b.  the  third  sentence  of  paragraph 
(d)(1)  is  revised; 

c.  paragraph  (e)(2)  is  revised;  and 

d.  new  paragraphs  (e)(7).  (g)  and  (h) 
are  added. 

The  revisions  and  additions  read  as 
follows: 

§251.10    Miscellaneous  provisions. 
«         •         •         «         « 

(d)  Reports.  (1)  *   *   *  The  data  shall 
be  identified  on  Form  FNS-667,  Report 


I 
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of  Administrative  Costs  (TEFAP),  and 
shall  be  submitted  to  the  appropriate 
FNS  Regional  Office  on  a  quarterly 
basis.  •  •  • 

•  •        •        •        •  . 

(e)  State  monitoring  system.  •  •  * 

(2)  Unless  specific  exceptions  are 
approved  in  writing  by  the  FNS 
Regional  Office,  the  State  monitoring 
system  shall  include: 

(i)  An  annual  review  of  at  least  25 
percent  of  all  emergency  feeding 
organizations  and  a  review  of  all  such 
organizations  not  less  frequently  than 
once  every  four  years;  and 

(ii)  An  annual  review  of  one-third  or 
50,  whichever  is  fewer,  of  all 
distribution  sites  within  the  State,  to  be 
conducted,  to  the  maximum  extent 
feasible,  simultaneously  with  actual 
distribution  and/or  eligibility 
determinations. 

•  •        •        *        • 

(7)  State  agencies  shall  ensure  that 
emergency  feeding  organizations  which 
receive  administrative  funds  in 
connection  with  commodities  made 
available  under  section  110  of  the 
Hunger  Prevention  Act  of  1988  are 
reviewed  at  the  frequency  stipulated  in 
paragraph  (e)(2)(i)  of  this  section  to 
ensiu*  compliance  with  the  provisions 
contained  in  §  251.8. 

•  •        *        *        • 

(g)  Use  of  volunteer  workers  and  non- 
USDA  commodities.  In  the  operation  of 
the  Emergency  Food  Assistance 
Program,  State  agencies  and  emergency 
feeding  organizations  shall,  to  the 
maximum  extent  practicable,  use 
volunteer  workers  and  foods  which 
have  been  donated  by  charitable  and 
other  tj-pes  of  organizations. 

(h)  Maintenance  of  effort.  If  the  State 
uses  its  own  funds  to  provide 
commodities  or  services  to 
organizations  receiving  funds  or 
services  under  section  214  of  the 
Emergency  Food  Assistance  Act  of  1983, 
the  State  shall  not  diminish  the  level  of 
support  it  provides  to  such 
organizations  or  reduce  the  amount  of 
funds  available  for  other  nutrition 
programs  in  the  State  in  each  fiscal  year. 

Dated:  April  3,  1994. 
William  E.  Ludwig. 
Administrator. 

|FR  Doc.  94-8505  Filed  4-8-94;  8;45  am) 
BItUNO  CODE  3410-30-U 


7  CFR  Part  273 

[Amendment  No.  352] 

Food  Stamp  Program:  Performance 
Standards  for  the  Employment  and 
Training  Program 

AGENCY:  Food  and  Nutrition  Service, 

USDSA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  Food 
Stamp  Program  regulations  as  a  result  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991, 
enacted  December  13, 1991.  Section 
907(b)  of  the  Act  mandates  that  the 
performance  standard  for  the  Food 
Stamp  Employment  and  Training  (E&T) 
Program,  meaning  the  percent  of 
persons  subject  to  the  work 
requirements  of  the  Food  Stamp  Act 
who  must  be  served  by  a  State's  E&T 
Program,  shall  not  exceed  10  percent  in 
each  of  Fiscal  Years  1992  and  1993,  and 
15  percent  in  each  of  Fiscal  Years  1994 
and  1995.  This  final  rule  sets  the 
performance  standard  at  10  percent 
through  Fiscal  Year  1995.  This  change, 
pursuant  to  Congressional  mandate,  is 
expected  to  result  in  more  targeted  E&T 
Programs,  improved  quality  of  services 
provided  and  enhanced  coordination 
among  Federal  employment  programs. 
DATfS:  Effective  September  30, 1991. 

In  accordance  with  Section  1101(d)(3) 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991 
(Pub.  L.  102-237),  the  program 
modifications  set  forth  in  this  rule  were 
effective  September  30, 1991.  State 
agencies  were  subsequently  instructed 
through  a  Food  and  Nutrition  Service 
(FNS)  directive  dated  December  31, 
1991,  to  implement  such  modifications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  final  rule 
should  be  directed  to  Ellen  Henigan, 
Supervisor,  Work  Program  Section, 
Food  Stamp  Program,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  716.  Alexandria, 
Virginia  22302.  The  telephone  number 
is  (703) 305-2762. 

SUPKEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  part  3015, 


subpart  V  (48  FR  29115,  June  24. 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovenunental  consultation 
with  State  and  local  officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
pohcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  Implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the  DATES 
section  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  appUcation  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
Food  Stamp  Program  the  administrative 
procedures  are  as  follows: 

(1)  For  program  benefit  recipients — 
State  adndnistrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7;  and 

(3)  For  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-12).  The  Administrator  of  the  Food 
and  Nutrition  Service  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  affected  to  the 
extent  that  they  must  administer  their 
EmplovTnent  and  Training  Programs  in 
a  manner  that  meets  the  minimum 
performance  standard,  which  will  be 
revised  pursuant  to  this  rulemaking. 

Paperwork  Reduction  Act 

The  provisions  of  this  final  rule  do 
not  contain  new  or  additional  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507).  The  provisions  at  7 
CFR  273.7(c)(6)  relating  to  the 
submission  of  the  Form  FNS-583, 
Employment  and  Training  (E&T) 
Program  Report,  are  currently  approved 
under  0MB  No.  0584-0339.  Public 
reporting  burden  for  Form  FNS-583  is 
estimated  to  be  231,827  hours  annually, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  inform^on. 
Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  sent  to  Department  of 
Agriculture,  Clearance  Officer.  OIRM. 
room  404-W,  Washington.  DC  20251; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building. 
Washington.  DC  20503.  Attn:  Laura 
Oliven.  Desk  Officer  for  FNS. 

Public  Participation  and  Effective  Date 

This  action  codifies  legislative 
mandates  contained  in  section  907(b)  of 
Public  Law  102-237.  which  became 
effective  September  30. 1991.  State 
agencies  were  instructed  through  a  Food 
and  Nutrition  Service  directive  dated 
•December  31,  1991,  to  implement  the 
changes  set  forth  in  the  legislation.  As 
a  result,  for  each  of  Fiscal  Years  1992 
and  1993,  the  performance  standards  for 
the  Food  Stamp  Emploj-ment  and 
Training  Program  were  set  at  10  percent 
for  each  State  agency.  State  agencies 
have  already  been  notified  that  the  10 
percent  performance  standard  will 
remain  in  effect  for  Fiscal  Year  1994. 
and  the  performance  standard  for  Fiscal 
Year  1995.  pursuant  to  this  rule,  will 
remain  at  the  10  percent  level.  Neither 
at  the  time  the  original  instruction  was 
issued,  nor  since  that  time,  has  the  Food 
and  Nutrition  Service  received  any 
adverse  comments  on  the  performance 
standards  established  for  the  State 
agencies.  During  the  two  years  these 
performance  standards  have  been  in 
effect,  the  reduction  from  the  previously 
established  50  percent  performance 
standard  has  been  noncontroversial  and 
programmaticallv  beneficial.  Therefore, 
pursuant  to  5  U.S.C.  553(b)(B),  the 
Department  has  determined  that  good 
cause  exists  to  pubUsh  this  final  rule 
without  prior  public  notice  and 
comment,  as  such  publication  would  be 
unnecessary  for  the  reasons  stated 
herein.  For  the  same  reasons,  the 
Department  has  determined,  pursuant  to 
5  U.S.C.  553(d)(3),  that  good  cause 
exists  to  forego  publication  of  this  rule 
and  solicitation  of  public  comment 
thirty  (30)  days  before  its  effective  date; 
instead  making  it  effective  upon 
publication. 

Background 

As  mandated  by  Section  6(d)(4)(K){i) 
of  the  Food  Stamp  Act  of  1977.  as 
amended  (7  U.S.C.  2015{d)(4)(K)(i)). 
State  agencies  are  required  to  place  a 
minimum  number  of  eligible  persons 


into  their  E&T  Programs.  To  ensure  this 
requirement  is  met.  the  Department  sets 
a  minimimi  performance  standard  for 
each  year.  For  Fiscal  Years  (FYs)  1990 
and  1991  the  performance  standard  was 
set  at  50  percent  in  keeping  with 
previous  statutory  requirements.  In 
accordance  with  7  CFR  273.7{p)(2), 
sanctions  may  be  invoked  if  a  State 
agency  fails  to  meet  the  standard  set  by 
the  Department. 

In  determining  if  a  State  agency  had 
met  the  standard  during  FYs  1990  and 
1991,  FNS  divided  the  number  of  E&T 
mandatory  participants  placed  in  an 
E&T  component  (numerator)  by  the  total 
number  of  E&T  mandatory  participants 
eligible  to  be  placed  (denominator).  The 
denominator  is  the  number  of  work 
registrants  not  exempted  from  E&T 
under  the  approved  State  E&T  Plan.  If 
a  State  agency  serves  volunteers,  FNS 
added  the  number  of  volunteers  placed 
to  both  the  numerator  and  the 
denominator. 

Section  907  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act 
Amendmepts  of  1991  (Pub.  L.  102-237) 
amended  section  6(d)(4)(K)(i)  of  the 
Food  Stamp  Act  to  lower  the  Food 
Stamp  E&T  Program  performance 
standard  to  a  level  not  to  exceed  10 
percent  in  FYs  1992  and  1993,  and  15 
percent  in  FYs  1994  and  1995.  This 
change  allowed  the  State  agencies  to 
serve  fewer  persons  in  FYs  1992  and 
1993,  thereby  concentrating  limited 
resources  on  more  intensive 
components. 

A  recent  study  of  the  Food  Stamp  E&T 
Program  found  that  in  FY  1988  E&T  had 
no  effect  on  participant's  emplo\-ment 
and  earnings  and  only  a  relatively  small 
effect  on  average  food  stamp  benefit 
levels.  This  study,  which  was 
conducted  for  the  Department  by  Abt 
Associates,  Inc.  (Evaluation  of  the  Food 
Stamp  Employment  and  Training 
Program,  1990).  examined  the  E&T 
Program  during  its  first  full  year  of 
operation.  At  that  time,  most 
participants  (78  percent)  were  assigned 
to  low-cost  components,  such  as  job 
search  and  job  search  training.  The 
evaluators  concluded  that  substantial 
revision  of  the  program  would  be 
required  to  increase  its  effectiveness  and 
recommended  greater  emphasis  on 
targeting  and  service  deliver}-,  including 
increased  use  of  more  intensive 
services. 

Other  research  to  date  has  not 
conclusively  demonstrated  that 
intensive,  long-term  interventions  to  a 
limited  number  of  people  yield  greater 
success  ratios  than  short-term 
interventions  with  larger  numbers  in 
large  caseload  programs,  such  as  the 
Food  Stamp  E&T  Program.  According  to 


Judith  Gueron  and  Daniel  Friedlander 
{■'Are  High-Cost  Services  More  Effective 
Than  Low-Cost  Services?."  1990. 
Manpower  Demonstration  Research 
Corporation  (MDRC)).  the  research 
suggests  that  a  program  that  provides 
primarily  low-cost  services  to  as  many 
people  as  possible  may  have  the  greatest 
aggregate  impact  on  earnings  or  welfare 
payments.  On  the  other  hand,  using  the 
same  resources  to  serve  fewer  people 
with  higher  cost  components  may 
produce  lower  aggregate  effects,  but  may 
help  program  enrollees  achieve  higher 
average  earnings. 

Another  study  suggests,  however,  that 
low-cost  approaches  must  exceed  a 
certain  threshold  level  of  intensity  for 
these  positive  impacts  to  occur. 
According  to  Judith  Gueron  and  Edward 
Pauly  (From  Welfare  to  Work.  1991. 
MDRC).  research  shows  that 
employment  and  earning  impacts  did 
not  occur  when  resources  per  eligible 
individual  were  so  limited  that  staff 
could  only  process  and  sanction  cases 
and  provide  virtually  no  direct 
assistance,  even  in  the  job  search 
component.  The  study  cited  in  From 
Welfare  to  Work  evaluated  the 
Department  of  Health  and  Human 
Services'  Work  Incentive  Program  in 
Cook  County,  Illinois  in  1985,  where  the 
average  cost  per  participant  was  $157. 
In  comparison,  the  evaluation  of  the 
Food  Stamp  E&T  Program  reported  an 
average  cost  per  participant  of  $135  in 
FY  1988. 

It  is  the  Department's  view  that  a 
meaningful  program  should  reach  a 
reasonable  number  of  persons.  This  rule 
requires  State  agencies  to  serve  no  less 
than  10  percent  of  the  E&T  mandatory- 
population  beginning  in  FY  1992.  That 
is,  at  least  10  percent  of  the  E&T 
mandatory  population  would  begin 
participation  (i.e.,  be  placed)  in  an  E&T 
component.  A  State  agency  that 
provides  for  voluntary  participation  in 
the  E&T  Program  would  be  credited  by 
including  the  number  of  volunteers 
placed  in  both  the  numerator  and 
denominator  of  the  performance  level 
formula,  just  as  is  done  currently. 
The  performance  standard  will 
remain  at  10  percent  through  FY  1995. 
Although  the  statute  allows  the 
Secretary  to  increase  the  level  to  no 
more  than  15  percent  in  FY  1994.  it  is 
the  Department's  view  that  an  increase 
would  not  be  in  the  liest  interest  of  the 
State  agencies,  or  those  individuals 
being  served  by  the  program.  We 
anticipate  that  many  State  agencies,  in 
response  to  the  lower  performance 
standard,  have  been  and  will  continue 
to  revamp  their  programs  to  offer  more 
intensive  components.  A  corresponding 
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decrease  in  broad-based  services  is  also 
expected. 

Lowering  the  performance  standard  to 
10  percent  for  FYs  1992-1995  allows 
State  agencies  greater  flexibility  in 
designing  and  operating  their  E&T 
Programs.  Placing  10  percent  of  eligibles 
into  components  is  a  minimum  level  of 
performance  and  State  agencies  are  free 
to  exceed  that  level  as  they  see  fit.  This 
change  enables  State  agencies  to  target 
their  program  to  the  appropriate 
population.  State  agencies,  that  choose 
to  do  so.  could  provide  a  broader 
spectrum  of  services  covering  a  larger 
portion  of  the  population. 

The  Department  recognizes  the 
importance  of  State  flexibility  in  the 
design  of  programs  that  are  best  suited 
to  meet  the  needs  of  each  State's  E&T 
population;  however,  the  Department 
also  wants  to  encourage  the  State 
agencies  to  provide  E&T  services  to  as 
many  work  registrants  as  possible.  We 
invite  the  State  agencies  to  design 
programs  that  would  assist  an  even 
higher  percentage  of  E&T  eligibles  than 
10  percent,  while  effectively  meeting 
the  objectives  of  the  E&T  Program. 

The  Department  retains  the  current 
provisions  at  7  CFR  273.7(o){8) 
concerning  variations  in  performance 
standards  with  some  necessary 
modifications  to  the  current  language.  A 
performance  standard  below  10  percent 
may  be  approved  if  determined  to  be 
warranted  by  the  Department. 

However,  the  Department  retains  the 
current  provision  at  7  CFR 
273.7(o)(8)(ii)  which  establishes  a 
minimum  percentage  of  persons  placed 
below  which  no  State  agency  may  fall, 
regardless  of  the  intensity  of  program 
components  offered  or  the  type  of 
persons  served.  Specifically,  no  State 
agency  may  receive  approval  for  a  plan 
that  provides  for  a  performance 
standard  which  would  be  more  than  40 
percent  below  the  nationwide  standard. 
For  example,  with  the  nationwide 
performance  standard  at  10  percent,  the 
Department  will  not  approve  any  State 
E&T  plan  with  anticipated  performance 
levels  lower  than  6  percent. 

The  Department  also  retains  the 
current  provisions  at  7  CFR  273. 7(p) 
concerning  a  State  agency's  failure  to 
meet  the  established  performance 
standard.  State  agencies  which  fail  to 
meet  their  established  performance 
standard  may  be  subject  to  a 
disallowance  of  funds.  The  sanction 
provisions  at  7  CFR  273. 7(p)  have  also 
been  clarified  to  include  a  cross 
reference  to  the  current  provision  at  7 
CFR  273.7(d)(l)(i)(B)  which  stipulates 
that  a  State  agency  shall  not  receive 
performance-based  funding  for  a  given 
fiscal  year  if  it  did  not  meet  its 


performance  standard  (as  established 
prospectively)  for  the  second  preceding 
fiscal  year. 

Implementation 

In  accordance  with  section  1101(d)(3) 
of  Public  Law  102-237,  the  program 
modifications  set  forth  in  this  rule  were 
effective  September  30,  1991.  State 
agencies  were  subsequently  instructed 
through  a  Food  and  Nutrition  Service 
directive  dated  Dfcember  31, 1991,  to 
implement  such  modifications.  The 
provisions  of  this  final  rule,  therefore, 
are  effective  upon  publication. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CYE  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps, 
Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Students. 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  L'.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(133) 
is  added  to  read  as  follows: 

§  272.1    General  terms  and  conditions. 

***** 

(g)*   *   * 

(133)  Amendment  No.  352.  The 
provisions  of  this  amendment  are 
effective  April  11,  1994. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.7: 

a.  Paragraph  (o)(7)  is  revised; 

b.  Paragraph  (o)(8)(l)  is  amended  by 
revising  the  first  sentence; 

c.  A  new  paragraph  (p)(4)  is  added. 
The  addition  and  revisions  read  as 

follows: 

§273.7    Work  requirements. 


(o)'    *   * 

(7)  Percentage  of  persons  to  be  placed. 
Beginning  in  Fiscal  Year  1992, 10 
percent  of  the  number  of  mandatory 
E&T  participants,  plus  volunteers  who 
participated,  shall  be  placed  in  an  E&T 
Program.  This  performance  standard 


shall  remain  in  effect  through  Fiscal 
Year  1995. 

(8)  Variations  in  performance 
standards,  (i)  The  Department  will 
adjust  the  performance  standard  for  an 
individual  State  agency  if  the  State 
agency  can  show,  prospectively,  that  the 
components  it  plans  to  offer  or  the  type 
of  participant  it  plans  to  serve  will 
require  significantly  higher  levels  of 
service.  •  •  * 
*        •        •        •        • 

(p)*   .  * 

(4)  In  addition  to  the  disallowance 
described  in  paragraph  (p)(2)  of  this 
section,  a  State  agency  shall  not  receive 
performance-based  funding  for  a  giver 
fiscal  year  in  accordance  with  paragraph 
(d)(l)(i)(B)  of  this  section,  if  the  State 
agency  does  not  meet  its  performance 
standard  (as  establish  prospectively)  fi;r 
the  second  preceding  fiscal  year. 

Dated:  March  29,  1994. 
William  E.  Ludwig. 
Administrator. 
(FR  Doc.  94-8585  Filed  4-8-94;  8:45  am] 

BILLING  CODE  3410-30-U 


UNITED  STATES  ENRICHMENT 
CORPORATION 

10  CFR  Part  1101 

Sunshine  Regulations;  Meetings 

AGENCY:  United  States  Enrichment 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Enrichment 
Corporation  (Corporation)  is  adopting 
this  final  rule  to  implement  section  3  of 
the  Government  in  the  Sunshine  Act. 
These  implementing  regulations 
establish  procedures  for  conducting 
meetings  of  the  Board  of  Directors  in 
compliance  with  the  Sunshine  Act. 

EFFECTIVE  DATE:  April  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Moore,  General  Counsel, 
United  States  Enrichment  Corporation, 
Two  Democracy  Center,  6903  Rockledge 
Drive,  Bethesda.  MD  20817  or  telephone 
(301) 564-3200. 

SUPPLEMENTARY  INFORMATION:  On 
February  25,  1994  (59  FR  9150).  the 
Corporation  published  a  proposed  rule 
pursuant  to  section  3  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C.  552b(g) 
(Sunshine  Act).  The  period  for  public 
comment  extended  through  March  25, 
1994.  The  Corporation  received  no 
comments  with  regard  to  the  proposed 
rule.  These  final  regulations  are  adopted 
by  the  Corporation,  without  change  as 
published  below. 
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Background 

The  United  States  Enrichment 
Corporation,  an  agency  and 
instrumentality  of  the  United  States, 
was  established  by  the  Energy  Policy 
Act  of  1992.  Public  Law  102-486,  106 
Stat.  2923,  as  a  wholly-owned 
Government  corporation.  The 
Corporation  has  undertaken  the 
uranium  enrichment  enterprise  formerly 
operated  by  the  Department  of  Energy. 
Among  other  things,  the  Corporation 
was  established  as  the  Government's 
exclusive  agent  for  the  marketing  and 
sale  of  enriched  uranium  and  uranium 
enrichment  and  related  service. 
Pursuant  to  the  Energy  Policy  Act.  the 
powers  of  the  Corporation  are  vested  in 
a  five-member  Board  of  Directors,  the 
members  of  which  are  to  be  appointed 
by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate. 

In  connection  with  its  legitimate 
activities,  the  Board  of  Directors  of  the 
Corporation  may  hold  meetings  for  the 
purpose  of  conducting  or  disposing  of 
official  business  of  the  Corporation. 
Pursuant  to  the  Energy  Policy  Act,  the 
Board  of  Directors  of  the  Corporation 
shall  meet  not  less  than  quarterly.  The 
Corporation  is  issuing  these  regulations 
pursuant  to  section  3  of  the  Sunshine 
Act  to  ensure  compliance  with  its 
provisions. 

In  general,  the  Sunshine  Act  provides 
safeguards  designed  to  provide  public 
access  to  meetings  of  the  Corporation's 
Board  of  Directors,  while  preserving  the 
Corporation's  ability  to  effectively  and 
efficiently  conduct  its  business. 
Specifically,  the  Sunshine  Act  requires 
the  Corporation  to  make  meetings  of  a 
quorum  of  its  Board  of  Directors  open  to 
public  observation,  except  as  provided 
for  in  the  Act. 

Final  Rule 

As  a  whole,  these  regulations  provide 
the  procedures  for  providing  public 
notice  of  meetings  of  the  Corporation's 
Board  of  Directors,  holding  open 
meetings  and  closing  meetings  in 
accordance  with  the  Sunshine  Act. 
Section  1101.3  establishes  standards  for 
public  observation  of  the  meetings  of 
the  Corporation's  Board  of  Directors. 
Section  1101.4  establishes  procedures 
by  which  the  Corporation  will  provide 
notice  to  the  public  of  meetings  of  its 
Board  of  Directors.  Section  1101.5  sets 
out  the  procedures  for  closing  such 
meetings,  while  section  1101.6 
establishes  the  criteria  for  closing 
meetings.  Finally,  section  1101.7 
establishes  procedures  for  the 
maintenance  of  transcripts  of  dosed 
meetings. 


Paperwork  Reduction  Act 

The  Corporation  certifies  that  these 
regulations  do  not  require  additional 
reporting  under  the  criteria  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Executive  Order  12291 

These  regulations  do  not  constitute  a 
"major  rule"  within  the  meaning  of  E.O. 
12291  because  they: 

(1)  Do  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  Do  not  result  in  a  major  increase 
in  the  cost  of  financial  institution 
operations  or  governmental  supervision; 
and 

(3)  Do  not  have  a  significant  adverse 
effect  on  competition  (foreign  or 
domestic),  employment,  investment 
productivity  or  innovation  within  the 
meaning  of  E.O.  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b).  the 
Corporation  certifies  that  these 
regulations  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 
These  regulations  implement  the 
Sunshine  Act,  which  is  concerned  with 
pubhc  access  to  meetings  of  the 
Corporation's  Board  of  Directors.  By  its 
terms,  the  Sunshine  Act  does  not 
address  private  business  or  corporate 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  10  CFR  Fart  1101 

Administrative  practice  procedure, 
Public  meetings.  Records,  Sunshine  Act. 

Issued  in  Washington,  DC,  April  1.  1994. 
WUliam  H.  Timbers,  Jr., 
President  and  Chief  Executive  Officer. 

For  the  reasons  set  out  in  the 
preamble,  new  Chapter  XI  in  title  10  of 
the  Code  of  Federal  Regulations, 
consisting  of  part  1101  is  established  to 
read  as  follows: 

CHAPTER  XJ-UNfTED  STATES 
ENRICHMENT  CORPORATION 

PART  1101— SUNSHINE  ACT 
REGULATIONS 

Sec. 

1101.1  Purpose  aod  scopa 

1101.2  Dermitions. 

1101.3  Open  meetings. 

1101.4  Notice  of  meetings. 

1101.5  Procedure  for  closing  meetings. 

1 101 .6  Criteria  for  closing  meetings. 

1 101 . 7  Tranicripts  of  closed  meetings. 
llOl.a  Report  to  Congress. 

AodMiritjr:  5  V.SX:.  SS2b. 


S  1101.1    Purpose  and  scofM. 

(a)  The  provisions  of  this  part  are 
intended  to  implement  the  requirements 
of  section  3(a)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b  for  the 
United  States  Enrichment  Corporation 
("Corporation"). 

fb)  Nothing  in  this  pwrt  expands  or 
limits  the  present  rights  of  any  person 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552),  except  that  the 
exemptions  set  forth  in  §  1101.6  shall 
govern  in  the  case  of  any  request  made 
pursuant  to  the  Freedom  of  Information 
Act  to  copy  or  inspect  the  transcripts, 
recordings,  or  minutes  described  in 
§1101.7. 

(c)  Nothing  in  this  part  authorizes  the 
Corporation  to  withhold  from  any 
individual  any  record,  including 
transcripts,  recordings,  or  minutes 
required  by  this  part,  which  is  otherwise 
accessible  to  such  individual  under  the 
Privacy  Act  (5  U.S.C.  552a). 

(d)  The  requirements  of  chapter  33  of 
title  44  of  the  United  States  Code  shall 
not  apply  to  transcripts,  recordings,  and 
minutes  described  in  §  1101.7. 

§1101.2    Definitions. 

For  the  purposes  of  this  part: 

Agency  means  any  agency,  as  defined 
in  5  use.  552(e),  headed  by  a  collegial 
body  composed  of  two  or  more 
Individual  members,  a  majority  of 
whom  are  appointed  to  such  position  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  and  any 
subdivision  thereof  authorized  to  act  on 
behalf  of  the  agency. 

Board  mecms  the  Board  of  Directors  of 
the  Corporation. 

Corporation  means  the  United  States 
Enrichment  Corporation. 

Meeting  means  the  deliberations  of  at 
least  a  quorum  of  the  Corporation  Board 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  or  disposition 
of  official  Corporation  business.  A 
meeting  may  "oe  conducted  imder  this 
part  through  telephone  or  similar 
communications  equipment  by  means  of 
which  all  participants  can  hear  each 
other.  The  term  meeting  does  not      ' 
include  deliberations  required  or 
permitted  by  §  1101.4  or  §  1101.5  and 
does  not  include  the  process  of  notation 
voting  by  circulated  memorandum  for 
the  purpose  of  expediting  consideration 
of  routine  matters. 

Member  means  an  Individual  who  is 
a  member  of  the  Corporation  Board. 

Chorum  means  the  number  of 
members  authorized  to  conduct 
Corporation  business  pursuant  to  the 
Corporation's  bylaws. 

11101^   OpenmeeOnga. 

Members  shall  not  jointly  conduct  or 
dispose  of  Corporation  business  other 


I 
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than  in  accordance  with  this  part. 
Except  as  provided  in  §  1101.6,  ever>' 
portion  of  every  meeting  of  the 
Corporation  shall  be  open  to  public 
observation,  and  the  Corporation  shall 
provide  suitable  facilities  therefor.  The 
public  is  invited  to  observe  and  listen  to 
all  meetings  of  the  Corporation,  or 
portions  thereof,  open  to  public 
observation,  but  may  not  participate  in 
the  deliberations  at  such  meetings  or 
record  any  portion  of  such  meetings  by 
means  of  electronic  or  other  devices  or 
cameras. 

§  11 01 .4    Notice  of  meetings. 

(a)  The  Corporation  shall  make  a 
public  announcement  of  the  time,  place, 
nd  subject  matter  of  each  meeting, 
whether  it  is  to  be  open  or  closed  to  the 
public,  and  the  name  and  telephone 
number  of  a  Corporation  official  who 
can  respond  to  requests  for  information 
about  the  meeting. 

(b)  Such  public  announcement  shall 
be  made  at  least  one  week  before  the 
meeting  unless  a  majority  of  the 
members  determine  by  a  recorded  vote 
that  the  Corporation  business  requires 
that  such  meeting  be  called  at  an  earlier 
date.  If  an  earlier  date  is  so  established, 
the  Corporation  shall  make  such  public 
announcement  at  the  earliest  practicable 
time. 

(c)  Following  a  public  announcement 
required  by  paragraph  (a)  of  this  section, 
the  time  or  place  of  the  meeting  may  be 
changed  only  if  the  Corporation 
publicly  announces  the  change  at  the 
earliest  practicable  time.  The  subject 
matter  of  a  meeting  or  the  determination 
to  open  or  close  a  meeting  or  portion  of 
a  meeting  to  the  public  may  be  changed 
following  the  public  announcement 
required  by  paragraph  (a)  of  this  section 
only  if  a  majority  of  the  members 
determine  by  a  recorded  vote  that  the 
Corporation  business  so  requires  and 
that  no  earlier  announcement  of  the 
change  was  possible  and  if  the 
Corporation  publicly  announces  such 
change  and  the  vote  of  each  member 
upon  such  change  at  the  earliest, 
practicable  time. 

(d)  In  addition  to  any  other  means 
which  the  Corporation  may  choose, 
public  announcements  required  by  this 
section  shall  be  made  by  posting  a 
notice  in  the  reception  area  of  the 
Corporation's  headquarters  at  6903 
Rockledge  Drive,  Bethesda,  Mar\land 
20817. 

(e)  Immediately  following  each  public 
announcement  required  by  this  section, 
notice  of  the  time,  place,  and  subject 
matter  of  a  meeting,  whether  the 
meeting  is  open  or  closed,  any  change 
in  one  of  the  preceding,  and  the  name 
and  phone  number  of  the  Corporation 


official  designated  to  respond  to 
requests  for  information  about  the 
meeting  shall  be  submitted  for 
publication  in  the  Federal  Register. 

(f)  Votes  taken  pursuant  to  tnis 
section  may  be  conducted  through  any 
means  which  the  Corporation  Board 
determines  are  appropriate,  including  a 
notation  voting  process. 

§  1101.5    Procedure  for  closing  meetings. 

(a)  Action  under  §  1101.6  to  close  a 
meeting  shall  be  taken  only  when  a 
majority  of  the  members  vote  to  take 
such  action.  A  separate  vote  shall  be 
taken  with  respect  to  each  meeting,  a 
portion  or  portions  of  which  are 
proposed  to  be  closed  to  the  public 
pursuant  to  §  1101  6,  or  with  respect  to 
any  information  which  is  proposed  to  be 
withheld  pursuant  to  §  1101.6.  A  single 
vote  may  be  taken  with  respect  to  a 
series  of  meetings,  a  portion  or  portions 
of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any 
information  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in 
such  scries  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  (30)  days  after  the 
initial  meeting  in  such  series.  The  vote 
of  each  member  participating  in  such 
vote  shall  be  recorded  and  no  proxies 
shall  be  allowed. 

(b)  Notwithstanding  that  the  members 
may  have  already  voted  not  to  close  a 
meeting,  whenever  any  person  whose 
interests  may  be  directly  affected  by  a 
portion  of  a  meeting  requests  that  the 
agency  close  such  portion  to  the  public 
for  any  of  the  reasons  referred  to  in 
paragraphs  (e),  (f),  or  (g)  of  §  1101.6,  the 
Board,  upon  request  of  any  one  of  its 
members  made  prior  to  the 
commencement  of  such  portion,  shall 
vote  by  recorded  vote  whether  to  close 
such  portion  of  the  meeting. 

(c)  Within  one  day  of  any  vote  taken 
pursuant  to  this  section,  the  Corporation 
shall  make  publicly  available  a  written 
copy  of  such  vote  reflecting  the  vote  of 
each  member  on  the  question.  If  a 
portion  of  a  meeting  is  to  be  closed  to 
the  public,  the  Corporation  shall,  within 
one  day  of  the  vote  taken  pursuant  to 
this  section,  make  publicly  available  a 
full  written  explanation  of  this  action 
closing  the  portion  together  with  a  list 
of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 
Information  to  be  made  publicly 
available  pursuant  to  this  paragraph  (c) 
shall  be  posted  in  the  reception  area  of 
the  Corporation's  headquarters. 

(d)  For  every  meeting  closed  pursuant 
to  §  1101.6,  there  shall  be  a  certification 
by  the  General  Counsel  of  the 
Corporation  stating  whether,  in  his  or 
her  opinion,  the  meeting  may  be  closed 


to  the  public  and  each  relevant 
exemptive  provision.  A  copy  of  such 
certification  shall  be  retained  by  the. 
Corporation  and  shall  be  made  publicly 
available. 

(e)  Votes  taken  pursuant  to  this 
section  may  be  conducted  through  any 
means  which  the  Corporation  Board 
determines  are  appropriate,  including  a 
notation  voting  process. 

§  1 1 01 .6    Criteria  for  closing  meetings. 

Except  in  a  case  where  the  Board 
finds  that  the  public  interest  requires 
otherwise,  the  second  sentence  of 
§  1101.3(a)  shall  not  apply  to  any 
portion  of  a  meeting  and  such  portion 
may  be  closed  to  the  public,  an  the 
requirements  of  §§  1101.4  and  1101.5 
(a),  (b),  and  (c)  shall  not  apply  to  any 
information  pertaining  to  such  meeting 
otherwise  required  by  this  part  to  be 
disclosed  to  the  public,  where  the  Board 
properly  determines  that  such  portion 
or  portions  of  its  meeting  or  the 
disclosure  of  such  information  is  likely 
to: 

(a)  Disclose  matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy  and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Corporation: 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute: 

(1)  Requires  that  the  rpatters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld,  including 
section  1314  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  42  U.S.C.  2297b- 
13,  with  reference  to  trade  secrets  and 
commercial  and  financial  information, 
and  section  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  42  U.S.C. 
2168,  with  reference  to  particular 
information  regarding  the  facilities 
leased  by  the  Corporation  from  the  U.S. 
Department  of  Energy; 

(a)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
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or  infonnation  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  infonnation  would: 

(1)  Interfere  with  enforcement 
proceedings, 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication, 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy, 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source, 

(5)  Disclose  investigative  techniques 
and  procedures,  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information  contained  in 
or  related  to  examination,  operating  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions; 

(i)  Disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  action  of  an  agency,  except 
that  this  provision  shall  not  apply  in 
any  instance  where  such  an  agency  has 
already  disclosed  to  the  public  the 
content  or  nature  of  its  proposed  action, 
or  where  such  an  agency  is  required  by 
law  to  mal^e  such  disclosure  on  its  own 
initiative  prior  to  taking  final  action  on 
such  proposal;  or 

(j)  Specifically  concern  the 
Corporation's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the 
Corporation  of  a  particular  case  of 
formal  agency  adjudication  pursuant  to 
the  procedures  in  5  U.S.C.  554  or 
otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing. 

§  1101.7    Transcripts  of  closed  meetings. 

(a)  For  every  meeting  closed  pursuant 
to  §  1101.6,  the  presiding  officer  of  the 
meeting  shall  prepare  a  statement 
setting  forth  the  time  and  place  of  the 
meeting,  and  the  persons  present,  and 
such  statement  shall  be  retained  by  the 
Corporation. 

(b)  The  Corporation  shall  maintain  a 
complete  transcript  or  electronic 
recording  adequate  to  record  fully  the 
proceedings  of  each  meeting,  or  portion 
of  a  meeting,  closed  to  the  public, 
except  that  in  the  case  of  a  meeting,  or 
portion  of  a  meeting,  closed  to  the 


public  pursuant  to  paragraph  (h)  or  (j) 
of  §  1101.6,  the  Corporation  shall 
maintain  either  such  a  transcript  or 
recording,  or  a  set  of  minutes.  Such 
minutes  shall  fully  and  clearly  describe 
all  matters  discussed  and  shall  provide 
a  full  and  accurate  summary  of  any 
actions  taken,  and  the  reasons  therefor, 
including  a  description  of  each  of  the 
views  expressed  on  any  item  and  the 
record  of  any  rollcall  vote  (reflecting  the 
vote  of  each  member  on  the  question). 
All  dociunents  considered  in 
connection  with  any  action  shall  be 
identified  in  such  minutes. 

(c)  The  Corporation  shall  maintain  a 
complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  the 
minutes,  or  a  complete  electronic 
recording  of  each  meeting,  or  portion  of 
a  meeting,  closed  to  the  public,  for  a 
period  of  at  least  two  (2)  years  after  such 
meeting,  or  until  one  year  after  the 
conclusion  of  any  Corporation 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

(d)  Within  a  reasonable  time  after  the 
adjournment  of  a  meeting  closed  to  the 
public,  the  Corporation  shall  make 
available  to  the  public,  at  the 
Corporation's  headquarters,  the 
transcript,  electronic  recording,  or 
minutes  of  the  discussion  of  any  item  on 
the  agenda,  or  of  any  item  of  the 
testimony  of  any  witness  received  at  the 
meeting,  except  for  such  item  or  items 
of  such  discussion  or  testimony  as  the 
Corporation  determines  to  contain 
information  which  may  be  withheld 
under  §  1101.6.  Copies  of  such 
transcript,  electronic  recording  or 
minutes  shall  be  furnished  to  any 
persons  at  the  actual  cost  of  duplication 
or  trans;:ription. 

§  1 1 01 .8    Report  to  Congress. 

The  Corporation  shall  report  to  the 
Congress  annually  regarding  its 
compliance  with  the  requirements  of  the 
Government  in  the  Sunshine  Act.  5 
U.S.C.  552b. 

IFR  Doc.  94-8504  Filed  4-8-94.  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  336 
[Docket  No.  92N-034e] 
RIN  0905-nAA06 

Antiemetic  Drug  Products  for  Over* 
The-Counter  Human  Use;  Amendment 
of  Final  Monograph 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  final  monograph  for 
over-the-counter  (OTC)  antiemetic  drug 
products  to  revise  a  required  warning 
and  to  add  a  similar  warning  for 
antiemetic  drug  products  labeled  for  use 
only  for  children  under  12  years  of  age. 
This  final  rule  will  ensure  that  warnings 
for  ingredients  contained  in  OTC 
antiemetic  drug  products  are  the  same 
as  those  required  for  related  ingredients 
used  in  other  OTC  drug  products  (eg., 
antihistamines,  antitussives,  and 
nighttime  sleep-aids).  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  April  11,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-SIO), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockv  illp.  .MD  20857. 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  30,  1987  (52 
FR  15886).  FDA  issued  a  final 
monograph  for  OTC  antiemetic  drug 
products  (21  CFR  part  336)  that 
included  the  following  warning 
statement  in  §  336.50(c)(1)  (21  CFR 
336.50(c)(1))  for  all  antiemetics;  "Do  not 
take  this  product  if  you  have  asthma, 
glaucoma,  emphysema,  chronic 
pulmonary  disease,  shortness  of  breath, 
difficulty  in  breathing,  or  difficultv  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  bv  a 
doctor." 

In  §  341.72  of  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  published  in  the  Federal 
Register  of  January  15,  1985  (50  FR  2200 
at  2215),  the  agency  proposed  this  same 
warning  for  all  OTC  antihistamines. 
Antihistamines  should  not  be  used  bv 
people  who  have  any  obstructive 
pulmonary  disease  in  which  clearance 
of  secretions  is  a  problem.  The  agenrv 
stated  that  respiratory  distress 
symptoms,  such  as  difficulty  in 
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breathing  and  shortness  of  breath,  are 
characteristic  of  chronic  obstructive 
pulmonary  disease.  The  agency 
com  luded  that  such  descriptive  terms 
should  be  included  in  the  warning  in 
addition  to  the  names  of  the  diseases,  in 
order  to  provide  more  information  to  the 
consumer. 

In  the  final  monograph  for  OTC 
antihistamine  drug  products,  published 
in  the  Federal  Register  of  December  9, 
1992  (57  FR  58356  at  53374),  the  agency 
revised  this  warning  to  include  the 
broader  phrase  "breathing  problem"  to 
describe  symptoms  such  as  shortness  of 
breath  and  difficulty  in  breathing 
related  to  obstructive  pulmonary- 
disease.  The  change  in  wording  will 
allow  consumers  to  recognize 
respiratory  distress  s>Tnptoms  more 
readily.  The  agency  also  removed  the 
descriptive  term  "asthma"  from  the 
warning  and  replaced  the  term  "chronic 
pulmonary  disease"  with  the  term 
"chronic  bronchitis."  The  revised 
warning,  which  apf>ears  in 
§  341.72(c)(2)  of  the  final  monograph  (21 
CFR  341.72(c)(2)),  reads  as  follows:  "Do 
not  take  this  product,  unless  directed  by 
a  doctor,  if  you  have  a  breathing 
problem  such  as  emphysema  or  chronic 
bronchitis,  or  if  you  have  glaucoma  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland." 

In  me  Federal  Rc^ster  of  August  26. 
1993158  FR  45216  and  45217),  the 
agency  proposed  to  revise  the  same 
warning  in  §  336.50(c)(1)  for 
diphenhydramine  and  the  other 
antiemetic  ingredients  listed  in  §  336.10 
(21  CFR  336.10)  (58  FR  45216  at  45217) 
and  the  same  warning  in  §  338.50(c)(3) 
(21  CFR  338.50(c)(3))  for 
diphenhydramine  used  as  an  OTC 
nighttime  sleep-aid  (58  FR  45217  at 
45218)  to  be  consistent  with  the 
warning  in  §  341.72(c)(2)  for  OTC 
antihistamine  drug  products. 

No  comments  were  received  in 
response  to  the  proposed  monograph 
amendment.  Therefore,  the  agency  is 
finalizing  the  amendment  as  proposed. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  also  finalizing 
the  amendment  to  the  final  monograph 
for  OTC  nighttime  sleep-aid  drug 
products  mentioned  above. 

In  tbe  proposal  (58  FR  45216  at 
45217),  the  agency  advised  that  any 
final  rale  resulting  from  the  proposal 
would  be  effective  12  months  after  its 
date  of  publication  in  the  Federal 
Register.  Therefore,  on  or  after  April  11, 
1995,  any  OTC  drug  product  that  is  not 
in  compliance  with  the  final  rule  may 
not  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 


drug  product  subject  to  the  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  %vith  the  rule  regardless  of 
the  date  the  product  was  initially 
introduced  or  initially  delivered  for 
ii-troduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specitlc  comment  on  the  economic 
impact  cf  this  rulemaking  (58  FR  45216 
at  45217).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Ordt^r 
12866,  or  a  regulatory  flexibility 
analvsis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
rulemaking  for  OTC  antiemetic  drug 
products  is  not  expected  to  have  an 
impact  on  small  businesses.  This  final 
rule  will  require  a  minor,  one-time 
labeling  revision,  which  matnufacturers 
will  have  1  year  to  implement.  The 
impact  of  this  final  rule  appears  to  be 
minimal.  Therefore,  the  agency 
concludes  that  this  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12866.  Further,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbei  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  actron  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  336 

Labeling,  Over-the-counter  drugs. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  336  is 
amended  as  follows: 

PART  936— ANTIEMETIC  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  336  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502.  503,  505. 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  351,  352.  353, 
355.  360,  371). 

2.  Section  336.50  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 


§  336.50    Labeling  of  antiemetic  drug 
products. 


( 1 )  For  products  containing  any 
ingredient  identified  in  §336.10— (i) 
When  labeled  for  use  in  adults  and  for 
those  products  that  can  be  and  are 
labeled  for  use  in  children  under  12 
years  of  age.  "Do  not  take  this  product, 
unless  directed  by  a  doctor,  if  you  have 
a  breathing  problem  such  as  emphysema 
or  chronic  bronchitis,  or  if  you  have 
glaucoma  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland." 

(ii)  For  those  products  that  can  be  and 
are  labeled  only  for  children  under  12 
years  of  age.  "Do  not  give  this  product 
to  children  who  have  a  breathing 
problem  such  as  chronic  bronchitis  or 
who  have  glaucoma,  without  first 
consulting  the  child's  doctor." 
•        *         «        •        * 

Dated;  March  4. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy 

(FR  Doc.  94-8511  Filed  4-6-94:  8:45  am] 

BILUNQ  CODE  4160-01-F 


21  CFR  Part  338 
[Docket  No.  92N-0349] 
RIN  090S-AA06 

Nighttime  Sleep-Aid  Drug  Products  for 
O^-ttie-Counter  Human  Use; 
Amendment  of  Final  Monograph 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  amend  the  final  monograph  for 
over-the-counter  (OTC)  nighttime  sleep- 
aid  drug  products  to  revise  a  warning 
required  for  products  that  contain 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride.  This 
final  rule  will  ensure  that  warnings  are 
the  same  for  diphenhydramine  salts 
whether  the  ingredient  is  used  in  OTC 
nighttime  sleep-aid,  antihistamine,  or 
antitussive  drug  products.  This  final 
rule  is  part  of  the  ongoing  review  of 
OTC  dnig  products  conducted  by  FDA. 
EFFECTIVE  DATE:  April  11.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  14, 1989 
(54  FR  6814).  FDA  issued  a  final 
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monograph  for  OTC  nighttime  sleep-aid 
drug  products  (21  CFR  part  338)  that 
included  the  following  warning 
statement  in  §  338.50(c)(3)  (21  CFR 
338.50(c)(3))  for  products  containing 
diphenhydramine  sahs:  "Do  not  talce 
this  product  if  you  have  asthma, 
glaucoma,  emphysema,  chronic 
pulmonary  disease,  shortness  of  breath, 
difficulty  in  breathing,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor." 

hi  §  341.72  of  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  published  in  the  Federal 
Register  of  January  15,  1985  (50  FR  2200 
at  2215).  the  agency  proposed  this  same 
warning  for  all  OTC  antihistamines. 
Antihistamines  should  not  be  used  by 
people  who  have  any  obstructive 
pulmonary  disease  in  which  clearance 
of  secretions  is  a  problem.  The  agency 
stated  that  respiratory  distress 
symptoms,  such  as  difficulty  in 
breathing  and  shortness  of  breath,  are 
characteristic  of  chronic  obstructive 
pulmonary  disease.  The  agency 
concluded  that  such  descriptive  terms 
should  be  included  in  the  warning  in 
addition  to  the  names  of  the  diseases,  in 
order  to  provide  more  information  to  the 
consumer. 

In  the  final  monograph  for  OTC 
antihistamine  drug  products,  published 
in  the  Federal  Register  of  December  9, 

1992  (57  FR  58356  at  58374).  the  agency 
revised  this  warning  to  include  the 
broader  phrase  "breathing  problem"  to 
describe  symptoms  such  as  shortness  of 
breath  and  difficulty  in  breathing 
related  to  obstructive  pulmonary 
disease.  The  change  in  wording  will 
allow  consumers  to  recognize 
respiratory  distress  symptoms  more 
readily.  The  agency  also  removed  the 
descriptive  term  "asthma"  from  the 
warning  and  replaced  the  term  "chronic 
pulmonary  disease"  with  the  term 
"chronic  bronchitis."  The  revised 
warning,  which  appears  in 

§  341.72(c)(2)  ofthe  final  monograph  (21 
CFR  341.72(c)(2)).  reads  as  follows:  "Do 
not  take  this  product,  unless  directed  by 
a  doctor,  if  you  have  a  breathing 
problem  such  as  emphysema  or  chronic 
bronchitis,  or  if  you  have  glaucoma  or 
difficulty  in  urination  due  to 
enlargement  ofthe  prostate  gland." 
In  me  Federal  Register  of  August  26. 

1993  (58  FR  45216  and  45217),  the 
agency  proposed  to  revise  the  same 
warning  in  §  336.50(c)(1)  (21  CFR 
336.50(c)(1))  for  diphenhydramine  and 
the  other  antiemetic  ingredients  listed 
in  §  336.10  (21  CFR  336.10)  (58  FR 
45216  at  45217)  and  the  same  warning 
in  §  38.50(c)(3)  for  diphenhydramine 
used  as  an  OTC  nighttime  sleep-aid  (58 


FR  45217  at  45218)  to  be  consistent  with 
the  warning  in  §  341.72(c)(2)  for  OTC 
antihistamine  drug  products. 

No  comments  were  received  in 
response  to  the  proposed  monograph 
amendment.  Therefore,  the  agency  is 
finalizing  the  amendment  as  proposed. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  also  finalizing 
the  amendment  to  the  final  monograph 
for  OTC  antiemetic  drug  products 
mentioned  above. 

In  the  proposal  (58  FR  45217  at 
45218),  the  agency  advised  that  any 
final  rule  resulting  from  the  proposal 
would  be  effective  12  months  after  its 
date  of  publication  in  the  Federal 
Register.  Therefore,  on  or  after  April  11, 
1995,  any  OTC  drug  product  that  is  not 
in  compliance  with  the  final  rule  may 
not  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  the  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (58  FR  45217 
at  45218).  The  agency  has  examined  the 
economic  consequences  of  this  final 
mle  and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  E.xecutive  Order 
12866.  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
rulemaking  for  OTC  nighttime  sleep-aid 
drug  products  is  not  expected  to  have  an 
impact  on  sm&ll  businesses.  This  final 
rule  will  require  a  minor,  one-time 
labeli.ng  revision,  which  manufacturers 
will  have  1  year  to  implement.  The 
impact  of  this  final  rule  appears  to  be 
minimal.  Therefore,  the  agency 
concludes  that  this  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
128B6.  Further,  the  agency  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects  in  21  CFR  Part  338 

Labeling,  Over-the-counter  drugs. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissionc- 
of  Food  and  Drugs,  21  CFR  part  338  is 
amended  as  follows: 

Part  338— NIGHTTIME  SLEEP-AID 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  338  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503.  505. 
510.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352.  353. 
355.  360,  371). 

2.  Section  338.50  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  338.50    Labeling  of  nighttime  sleep-aid 
products. 

*  •         *        •         • 

(c)  •  •  • 

(3)  "Do  not  take  this  product,  unless 
directed  by  a  doctor,  if  you  have  a 
breathing  problem  sucl^  as  emphysema 
or  chronic  bronchitis,  or  if  you  have 
glaucoma  or  difficulty  in  urination  due 
to  enlargement  ofthe  prostate  gland." 

•  <■•>* 

Dated:  March  4.  1994. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(FR  Dot;.  94-8533  Filed  4-8-94;  8:45  ami 

BILUNG  CODE  416O-01-F 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514  . 
[Rulemaking  No.  102] 

Camp  Counselors;  Limitation  of 
Program  Participation 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Agency  hereby  amends 
existing  regulations  governing  camp 
counselor  exchanges  in  order  to  permit 
a  limited  opportunity  for  program 
participation  in  excess  of  two  summers. 
DATES:  This  interim  rule  will  take  effect 
April  11,  1994.  The  Agency  will  accept 
written  comments  regarding  this  rule  for 
thirty  days  from  date  of  publication. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
United  States  Information  Agency, 
Office  of  the  General  Counsel. 
Rulemaking  102.  301  4th  Street,  SVV., 
Washington.  DC  20547. 


I 
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FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  S.  Colvin,  Assistant  General 
Counsel,  United  States  Information 
Agency.  301  4th  Street,  S\V.. 
Washington,  DC  20547;  telephone.  (202) 
619-6829. 

SUPPLEMENTARY  INFORMATION:  On  March 
19. 1993,  the  Agency  formally 
promulgated  final  regulations  governing 
its  administration  of  the  Exchange 
Visitor  Program.  Set  forth  in  this  final 
rule  were  regulations  affecting  camp 
counselor  exchanges  including  a 
provision  which  specifically  limited 
camp  counselor  exchange  participation 
to  no  more  than  two  summers. 

In  an  effort  to  adopt  consensus 
regulations,  the  Agency  discussed 
proposed  regulations  with  all  sponsors 
conducting  camp  counselor  exchange 
programs.  Consensus  regulations  were 
in  fact  adopted  as  a  result  of  these 
lengthy  discussions.  However, 
subsequent  to  the  publication  of  final 
regulations,  objections  regarding  the 
limitations  placed  upon  repeat  program 
participation  were  raised.  These 
objections  were  brought  to  the  Agency's 
attention  and  in  A  effort  to  resolve 
them  the  Agency  agreed  to  review  the 
policy  underlying  its  decision  to  Umit 
program  participation  to  not  more  than 
two  summers. 

The  Agency's  interest  in  setting  forth 
a  limitation  on  participation  in  camp 
c.our.selor  exchanges  is  twofold; 

(i)  To  ensure  that  the  Exchange  Visitor 
Program  does  not  become  a  vehicle  for 
the  staffing  of  camps  with  inexpensive 
fofpign  labor;  and 

(ii)  To  ensure  that  the  opportunity  for 
program  participation  is  extended  to  the 
widest  possible  number  of  interested 
persons.  Seeking  to  reach  an  acceptable 
balance,  the  .Agency  elefted  to  imposo  a 
two  summers  of  participation  rule  to 
meet  these  dual  policy  objectives.  All 
program  sponsors  acquiesced  in  this 
limitation  which  was  in  fact  a  relaxation 
of  the  then  existing  rule  which  limited 
participation  to  one  summer. 

Although  consensus  had  been  reached 
between  the  Agency  and  designated 
camp  counselor  exchange  sponsors, 
camps  throughout  the  United  States 
found  the  two  summers  of  participation 
limitation  to  be  unworkable.  The  camps 
brought  these  problems  forward  and  the 
Agency  again  examined  the  relative 
interests  of  the  participants,  sponsors, 
and  camps  and  determined  that  a 
modification  of  the  Umitation  was 
appropriate. 

Accordingly,  the  Agency  has 
determined  that  §  514.30  should  be 
amended  in  order  to  permit  repeat 
participation  in  excess  of  two  summers 
for  a  percentage  of  each  sponsor's  camp 


counselor  exchange  participants.  Based 
upon  representations  made  to  the 
Agency  by  the  American  Camping 
Association,  the  Agency  is  satisfied  that 
provisions  which  allow  no  more  than 
ten  pefcent  of  a  sponsor's  participants  to 
participate  more  than  twice  is  sufficient 
to  meet  the  needs  of  the  United  States 
camping  community.  The  Agency  is 
also  satisfied,  in  light  of  representations 
made  by  the  American  Camping 
Association  that  repeat  counselors  will 
not  be  used  for  inappropriate  staffing 
purposes. 

Public  Comment 

The  Agency  invites  conunent  from  the 
public  on  this  regulation 
notwithstanding  that  it  is  under  no  legal 
requirement  to  do  so.  The  designation  of 
exchange  visitor  sponsors  and  the 
administration  of  the  Exchange  Visitor 
Program  are  deemed  to  be  foreign  affairs 
functions  of  the  United  .States.  The 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(l)(1989)  specifically  exempts 
such  function's  from  the  requirements  of 
the  Act. 

The  information  collection 
requirement  contained  in  this  regulation 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
provisions  of  the  Papenvork  Reduction 
Act.  In  accordance  with  5  U.S.C.  605(b). 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
i.^lpact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  1(b)  of  EO.  12291.  nur  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordaju;e 
with  E.O.  12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 

n.''ed:  .Mwa.h  \7,  ;qq4 
Les  (in, 
C*  nf-ral  Coun'ifl 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows; 

AuthDrity:  8  U.SC.  noi(a)(15)(J).  1162. 
1258.  22  U.S.C  1431-1442.  2451-2460; 
Reorg  Plan.  No.  2  of  1977;  E.O.  12048;  USIA 
Delegation  Order  No.  85-5  (50  FR  27393). 

2.  Section  514  30  is  amended  by 
removing  paragraph  (b)(3);  by  revising 
the  last  sentence  of  paragraph  (i)  to  read 
as  set  forth  below;  and  by  adding 
paragraph  (j)  to  read  as  follows: 

§  51 4.30    Camp  counselors. 


(1)  •   *  •  Such  report  shall  reflect  the 
participant's  name,  camp  placement, 
and  the  number  of  times  the  participant 
has  previously  p£^rticipated  in  a  camp 
counselor  exchange. 

(j)  In  order  to  ensure  that  as  many 
different  individuals  as  possible  are 
recruited  for  participation  in  camp 
counselor  programs,  sponsors  shall  limit 
the  number  of  participants  who  have 
previously  participated  more  than  once 
in  any  camp  counselor  exchange  to  not 
more  than  ten  percent  of  the  total 
number  of  participants  that  the  sponsor 
placed  in  the  immediately  preceding 
year 

(FR  Dot.  94-6538  Filed  4-8-94;  8:45  amj 
BILUNG  COOC  B330-01-M 


DEPARTMENT  OF  THE  TREASURY 
InteiTial  Revenue  Service 
26  CFR  Part  1 

(TO  8487) 

RIN  1545-AR51 

Minimum  Coverage  Requirements; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  cf^ntains  a 
correction  to  the  final  regulations  (TD 
8487).  which  was  published  in  the 
Federal  Register  for  Friday,  September 
3.  1993  (58  FR  46835).  The  amendments 
to  the  final  regulation  provide  minimum 
coverage  requirements. 

EFFECTIVE  DATE:  January  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Munroe,  (202)  622-4606  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  410(b)  of  the  Internal  Revenue 
Code  of  1986. 

Need  for  Correction 

As  published.  TD  8487  contains 
instructional  language  which  may  prove 
to  be  misleading  and  is,  therefore, 
clarified. 

Correction  of  Publication 

Accordingly,  the  publication  of  fmaJ 
regulations  (TD  8487).  which  were  the 
subject  of  FR  Doc.  93-21379.  is 
corrected  as  follows: 

On  page  46842.  column  2.  preceding 
§  1.410(b)-6.  in  instnictional  "Par.  9.". 


JMI 
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paragraph  2,  line  2.  the  language  "(d)(2), 

and  (g)  as  set  forth  below."  is  corrected 

to  read  •■(d)(2)(i),  (d)(2)(ii).  and  (g)  as  set 

forth  below.". 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  94-8510  Filed  4-8-94;  845  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[CGD  92-100a] 
RIN2115-AE3S 

Noxious  Liquid  Substances  Lists 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  Noxious  Liquid  Substances  (NLSs) 
regulations  to  include  substances 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  is  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  updates  the 
current  lists  of  oil-like  and  non-oil-like 
NLSs  allowed  for  carriage. 
EFFECTIVE  DATE:  May  11.  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406, 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Faj-ne,  Hazardous  Materials 
Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel,  Office  of 
Chief  Counsel. 

Regulatory  History 

On  May  24.  1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Noxious 
Liquid  Substances  Lists  in  the  Federal 
Register  (58  FR  29940).  The  Coast  Guard 
received  no  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 


Related  Rulemakings 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  a  final  rule  concerning  bulk 
hazardous  materials  tables  in  46  CFR 
parts  30. 150.  151,  and  153  (CGD  92- 
100). 

Background  and  Purpose 

The  Coast  Guard  is  revising  its  lists  of 
Category  D  NLSs  and  Categories  C  and 
D  oil-like  NLSs  to  reflect  new  entries 
added  to  table  30.25-1  of  46  CFR  part 
30  and  tables  1  and  2  of  46  CFR  part  153 
by  a  separate  rulemaking  appearing 
elsewhere  in  this  edition  of  the  Federal 
Register  (CGD  92-100).  These  are 
chemicals  recently  authorized  by  Coast 
Guard  regulations  or  added  to  the  IMO's 
Chemical  Codes.  Other  chemical  names 
are  modified  or  deleted  in  accordance 
with  IMO  terminology.  This  rulemaking 
is  administrative  in  nature  and  is 
intended  to  update  Coast  Guard 
chemical  lists  in  33  CFR  part  151. 

Discussion  of  Comments  and  Changes 

1.  In  paragraph  (c)  of  the  "Discussion 
of  Proposed  Amendments,"  in  the 
NPRM.  the  entry  sodium  silicate 
solution  was  shown  as  having  its  Pol. 
Cat.  "downgraded"  to  III,  from  D.  As  a 
result,  the  entry  would  then  be  deleted 
from  the  list  in  §  151.47.  This  was  in 
error.  This  entry's  Pol.  Cat.  is  in  fact 
being  "upgraded"  to  C  Therefore,  this 
entry  is  not  being  deleted  from  the  list 
at  this  time.  As  noted  elsewhere  in  the 
NPRM,  "upgrades"  will  be  incorporated 
by  a  future  rulemaking. 

2.  In  the  NPRM,  new  entries  to  the  list 
of  category  D  NLSs  in  §  151.47  were 
indicated  by  a  plus  sign,  "+",  preceding 
the  name.  For  this  final  rule,  the  "+"  is 
omitted. 

Regulatory  Assessment 

This  rulemaking  is  not  a  significant 
regulatory  action  under  Executive  Order 
12366,  and  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
It  is  also  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;' February  26.  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulator}'  Assessment  is 
unnecessary.  This  nilemaking  is 
administrative  in  nature  and  merely 
updates  NLS  lists  by  adding  cargoes 
recently  authorized  by  the  Coast  Guard 
or  added  to  the  IMO  Chemical  Codes 
and  by  making  other  non-substantive 
editorial  changes  and  corrections. 

Small  Entities 

This  final  rule  is  merely 
administrative  in  nature.  This  final  rule 


will  result  in  no  additional  costs  to 
industry.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq]  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Because 
this  rulemaking  is  administrative  in 
nature  and  will  merely  update  current 
lists  in  Coast  Guard  regulations,  there 
will  be  no  Federalism  implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that,  under 
section  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
rulemaking  is  an  administrative  update 
of  current  lists  to  add  chemicals  already 
approved  imder  Coast  Guard  regulation 
or  international  law  and  clearly  will 
have  no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  151 

Admini.strative  practice  and 
procedure,  Oil  pollution,  PenaUies. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE  AND  MUNICIPAL  OR 
COMMERCIAL  WASTE 

1.  The  authority  citation  for  part  151 
continues  to  read  as  follows; 

Authority:  33  U  S  C.  1321(j)(l)(q  and 
1903(b).  E  O.  11735,  3  CFR.  1971-1975 
Comp  .  p.  793;  49  CFR  1  46. 

2.  The  hst  in  §  151.47  is  revised  to 
read  as  follows: 
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§  1 51 .47  Category  D  NLSs  other  than  oil- 
like Category  D  NLSs  that  may  t>e  carried 
under  this  part 

•     •     •     *     • 

Acetophenone 

Acr>lonitrile-St>Tene  copolymer  dispersion 

in  Polyether  polyol 
iso-&cyclo-Alkane(Cl(>-Cll)      " 
Alkenyi(Cll+)amine 
Alkyl(C8+)amine.  Alkenyl  {Cl2+)  acid  ester 

mixture 
Alkyl  dithiothiadiazole  (C6-C24) 
Alkyl  ester  copol>-raer  (C6-C18) 
Alkyl  phenol  sulfide  (C8-C40) 
Ammonium  hydrogen  phosphate  solution 
Ammonium  nitrate  solution  (45%  or  less) 
Ammonium  nitrate.  Urea  solution  (2%  or  less 

NH3) 
Ammonium  phosphate.  Urea  solution 
Ammonium  polyphosphate  solution 
Ammonium  sulfate  solution  (20%  or  less) 
Amyl  alcohol  (iso-,  n-,  sec-,  piimary) 
Animal  and  Fish  oils,  n.o.s.  [see  also  Oil. 

edible) 
Animal  and  Fish  acid  oils  and  distillates. 

n.o.s. 
Ar>l  poly  olefin  (C11-C50) 
Brake  fluid  base  mixtures 
sec-Butyl  acetate 
Butylene  glycol 
iso-Butyl  formate 
n-Butyl  formate 
gamma-ButjTolactone 
Calcium  hydroxide  slurry 
Calcium  long  chain  alkyl  sulfonate  (Cll- 

C50) 
Calcium  long  chain  alkyl  phenate  (C8-C40) 
Calcium  long  chain  alkyl  phenate  sulfide 

(C8-C40) 
Caprolactam  solutions 
Choline  chloride  solution 
Citric  acid  (70%  or  less) 
Cyclohexanol 
Decahydronaphthalene 
Decane 

Decylbenzene  (n-) 
Diacetone  alcohol 
Dialkvl(ClO-Cl4)  benzenes 
Dialkyl(C7-Cl3)  phthalates 
Diethylene  glycol  butyl  ether  acetate 
Diethyiene  glycol  dibutyl  ether 
Diethylene  glycol  ethyl  ether  acetate,  see 

P0LY(2-«)ALKYLENE  GLYCOL  M0N0ALKYL(C1- 

C6)  ETHER  ACETATE 
Diethylene  glycol  methyl  ether  acetate,  see 

P0LY(2-e)ALKYLENE  GLYCOL  M0N0ALKYL(C1- 

C6)  ETHER  ACETATE 
Diethylene  glycol  phenyl  ether 
Diethylene  glycol  phthalate 
Di-(2-ethylhexyl)adipate 
Di-(2-ethylhexyl)phthalate 
l,4-Dihydro-9,10-dihydroxy  anthracene. 

disodium  salt  solution 
Diisobutyl  ketone 
Diisodecyl  phthalate 
Diisononyl  adipate 
Diisononyl  phthalate 
2.2-Dimethylpropane-l,3-diol 
Dinonyl  phthalate 
Dipropylene  glycol  dibenzoate 
Dipropylene  glycol  methyl  ether,  see  P0LY(2- 

e)ALKYLENE  GLYCOL  MONOALKYL(CI-Ce) 

ETHER 
Ditridecyl  phthalate 
Diundecyl  phthalate 
Dodecenylsuccinic  acid,  dipotassium  salt 

solution 


2-Ethoxyethanol 

Ethoxy  triglycol  (crude) 

Ethyl  acetate 

Ethyl  acetoacetate 

Ethyl  butanol 

Ethylenediaminetetraacetic  acid,  tetrasodium 

salt  solution 
Ethylene  glycol 
Ethylene  glycol  acetate 
Ethylene  glycol  dibutyl  ether 
Ethylene  glycol  ethyl  ether 
Ethylene  glycol  isopropyl  ether 
Ethylene  glycol  methyl  butyl  ether 
Ethylene  glycol  methyl  ether 
Ethylene  glycol  methyl  ether  acetate 
Ethylene  glycol  phenyl  ether 
Ethylene  glycol  phenyl  ether,  Diethylene 

glycol  phenyl  ether  mixture 
2-Ethylhexanoic  acid 
Ethyl  propionate 
Ferric  hydroxyethylethylene  diamine 

triacetic  acid,  trisodium  salt  solution 
Formamide 
Glycerine  (83%),  Dioxanedimethanol  (17%) 

mixture 
Glyoxal  solution  (40%  or  less) 
Heptanoic  acid 

Hexamethylenediamine  adipate 
Hexaijiethylenetetramine  solutions 
Hexaaoic  acid 
Hexanol 
N-(Hydroxyethyl)ethylenediamine  triacetic 

acid,  trisodium  salt  solution 
Isophorone 
Lactic  acid 

Latex  (ammonia  (1%  or  less)  inhibited) 
Long  chain  alkaryl  sulfonic  acid  (C1&-C60) 
Magnesium  long  chain  alkaryl  sulfonate 

(C11-C50) 
Magnesium  long  chain  alkyl  phenate  sulfide 

(C8-C20) 
3-Methoxybutyl  acetate 
Methyl  acetoacetate 
Methyl  alcohol 
Methyl  butenol 
Methyl  butyl  ketone 
Methyl  isobutyl  ketone 
Methyl  tert-butyl  ether 
Methyl  butynol 
Methyl  propyl  ketone 
N-Methyl-2-p>TTolidone 
MyTcene 
Naphthalene  sulfonic  acid-formaldehyde 

copolymer,  sodium  salt  solution 
Nonanoic  acid  (all  isomers) 
NonaBoic.Tridecanoic  acid  mixture 
Nonyl  methacr>iate 
Noxious  Liquid  Substance,  (17)  n.o.s. 
Octadecenoamide  solution 
Octanoic  acid 
Octyl  acetate 
Oil.  edible: 

Babassu 

Beechnut 

Castor 

Cocoa  butter 

Coconut 

God  liver 

Com 

Cottonseed 

Fjsh 

Groundnut 

Hazelnut 

Nutmeg  butter 

Olive 

Palm 


Palm  kernel 

Peanut 

Poppy 

Raisin  seed 

Rapeseed 

Rice  bran 

Safflower 

Salad 

Sesame 

Soya  bean 

Sunflower  seed 

Tucum 

Vegetable 

Walnut 
Oil,  misc: 

Animal,  n.o.s. 

Coconut  oil.  esterified 

Coconut  oil,  fatty  acid  methyl  ester 

Lanolin 

Linseed 

Neatsfoot 

Oiticica 

Palm  oil.  fatty  acid  methyl  ester 

Palm  oil.  methyl  ester 

Perilla 

Pilchard 

Soya  bean  (epoxidized) 

Sperm 

Tung 

Whale 
Olefin/Alkyl  ester  copoljTner  (molecular 

weight  2000+) 
Oleic  acid 

Palm  kernel  acid  oil.  methyl  ester 
Palm  kernel  oil,  fatty  acid  methyl  ester,  see 

PALM  KERNEL  ACID  OIL,  METHYL  ESTER 
Palm  stearin 
Pentaethylenehexamine 
Pentanoic  acid 
Poly(2-8)alkylene  glycol  monoalkyl(Cl-C6) 

ether 
Poly(2-8)alkylene  glycol  monoalkyl(Cl-C6) 

ether  acetate 
Polyalkylene  glycols,  Polyalkylene  glycol 

monoalkyl  ethers  mixtures 
PolyalkyI  methacrylate  IC1-C20) 
Polyether  (molecular  weight  2000+) 
Polyethylene  glycol  monoalkyl  ether 
Polyolefin  amide  alkeneamine  (C28+) 
Polyolefin  amide  alkeneamine  borate  (C28- 

C250) 
Polyolefin  amide  alkeneamine  polyol 
Polyolefin  anhydride 
Polyolefin  ester  (C28-C250) 
Polyolefin  phenolic  amine  (C28-C250) 
Polyolefin  phosphorosulfide,  barium 

derivative 
Polypropylene  glycol 
n-Propyl  acetate 

Propylene  glycol  monoalkyl  ether 
Propylene  glycol  ethyl  ether,  see  PROPYLENE 

GLYCOL  MONOALKYL  ETHER 
Propylene  glycol  methyl  ether,  see 

PROPYLENE  GLYCOL  MONOALKYL  ETHER 
Propylene  glycol  methyl  ether  acetate 
Propylene  glycol  phenyl  ether 
Sodium  acetate  solution 
Sodium  benzoate  solution 
Sodium  carbonate  solution 
Soybean  oil  (epoxidized) 
Sulfohydrocarbon  (C3-C88) 
Tallow 

Tallow  fatty  acid 
Tetrasodium  salt  of 
Ethylenediaminetetraacetic  acid  solution 


JMI 
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Triethylene  glycol  ethyl  ether,  see  P0LY(2- 
^ALKYLENE  GLYCOL  M0N0ALKYL(C1-C6) 
ETHER 

Triethylene  glycol  methyl  ether,  see  P0LY(2- 
8)ALKYLENE  GLYCOL  MONOALKYL(C1-C6) 
ETHER 

Triethyl  phosphate 

Trimethylol  propane  polyethoxylate 

Tripropylene  glycol  methyl  ether,  see  P0LV(2- 

8)ALKYLENE  GLYCOL  MONOALKYL(C1-C6) 

ETHER 
Trisodium  salt  of  N-(Hydroxyethyl)- 

ethylenediamine  triacetic  acid  solution 
Urea,  Ammonium  mono-  and  di-hydrogen 

phosphate.  Potassium  chloride  solution 
Urea,  Ammonium  nitrate  solution  (2%  or  less 

NH,) 
Urea.  Ammonium  phosphate  solution 
Vegetable  oils,  n.o.s.  (see  also  Oil,  edible) 
Vegetable  acid  oils  and  distillates,  n.o.s. 
Waxes: 

Candelilla 

Camauba 


S  151.49    [Amended] 

3.  In  §  151.49(a),  remove  tho  word 
"Cylclohexane"  and  add,  in  its  place, 
the  word  "Cyclohexane";  remove  the 
word  "2-Methyl-l-pentene"  and  add,  in 
its  place  the  words  "2-Methyl-l- 
pentene,  see  Hexene  (all  isomers)"; 
remove  the  words  "(all  isomers"  of  the 
entry  "Pentene  (all  isomers"  and  add  in 
their  place  the  words  "(all  isomers)"; 
and  remove  the  word  "Toulene"  and 
add,  in  its  place  the  word  "Toluene". 

§151.49    [Amended] 

4.  In  §  151.49(a),  the  following  new 
entries  are  added  In  chemically  proper 
alphabetized  order 


Aviation  alkylates 
Cycloheptane 
Cyclopentane 
Hexane  (all  isomers) 
Isopropylcyclohexane 
Methyl  cyclohexane 
Olefin  mixtures  (C5-C7) 
iso-Propylcyclohexane 

§151.49    [Amended] 

5.  In  §  151.49(b),  remove  the  entries 
"Alkyl(C9-Cl7)  benzenes"  and 
"Dodiecane  (all  isomers)". 

Dated:  February  28, 1994. 
R.C  North, 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 

Office  of  Marine  Safety.  Security  and 

Environment 

(FR  Doc.  94-8363  Filed  4-8-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-4861-4] 

Texas:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Texas  has 
applied  for  final  authorization  of  a 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
reviewed  Texas'  application  and  has 
decided,  subject  to  public  review  and 
comment,  that  Texas'  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus.  EPA  intends 
to  approve  Texas'  hazardous  waste 
program  revision,  subject  to  the 
authority  retained  by  EPA  in  accordance 
with  the  Hazardous  and  Solid  Waste 
Amendments  of  1984.  Texas' 
application  for  the  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  This  final  authorization  for 
Texas  shall  be  effective  June  27, 1994 
unless  EPA  publishes  a  prior  Federal 
Register  [FR]  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Texas'  program  revision  application 
must  be  received  by  the  close  of 
business  May  26, 1994. 
ADDRESSES:  Copies  of  the  Texas  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Texas  Natural  Resource 
Conservation  Commission,  1700  N. 
Congress  Avenue,  Austin,  TX  78711- 
3087.  and  U.S.  EPA,  Region  6  Library, 
12th  Floor,  First  Interstate  Bank  Tower 
at  Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  65202,  phone  (214)  655- 
6444.  Written  comments,  referring  to 
Doclcet  Niunber  TX-94-2,  should  be 
sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch,  U.S.  EPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue.  Dallas,  Texas 
7S202,  (214)  655-8528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dick  Thomas,  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section  (6H-HS).  RCRA  Programs 


Branch,  U.S.  EPA  Region  6,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
(214) 655-8528. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  "the  Act"),  42  U.S.C  6926(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Htizardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  parts  260-266 
268, 124, and  270. 

B.  Texas 

Texas  received  final  authorization  to 
implement  its  hazardous  waste 
management  program  on  December  12, 
1984.  effective  December  26, 1984  (see 

49  FR  48300).  This  authorization  was 
clarified  in  a  notice  pubfished  in  the 
Federal  Register  on  March  26, 1985  (set* 

50  FR  11858).  Texas  received  final 
authorization  for  revisions  to  its 
program  in  notices  published  in  the 
Federal  Register  on  January  31, 1986, 
effective  October  4, 1985  (see  51  FR 
3952),  on  December  18, 1986,  effective 
February  17,  1987  (see  51  FR  45320),  on 
March  1, 1990,  effective  March  15, 1990 
(see  55  FR  7318),  on  May  24, 1990, 
effective  July  23, 1990  (see  55  FR 
21383).  on  August  22, 1991.  effective 
October  21. 1991  (see  56  FR  41626),  and 
on  October  5. 1992,  e£fective  December 
4. 1992  (see  57  FR  45719).  On  December 
8. 1992.  the  Texas  Water  Commission 
(TWC)  submitted  a  final  complete 
program  revision  application  for 
additional  program  approvals.  (In  1991. 
Texas  Senate  Bill  2  created  the  Texas 
Natural  Resources  Conservation 
Commission  (TNRCC)  which  combined 
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the  functions  of  the  fonner  Texas  Water 
Commission  and  the  former  Texas  Air 
Control  Board.  The  transfer  of  functions 
to  the  TNRCC  from  the  two  agencies 
became  effective  on  September  1,  1993. 
Under  Chapter  361  of  the  Texas  Health 
and  Safety  Code,  the  TNRCC  has  sole 
responsibility  for  the  administration  of 
laws  and  regulations  concerning 
hazardous  waste).  Today,  Texas  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 
EPA  reviewed  Texas'  application,  and 
made  an  immediate  final  decision  that 
Te.xas'  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 


Texas.  The  public  may  submit  written 
comments  on  EPA's  final  decision  until 
May  28,  1994.  Copies  of  Texas" 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Texas'  program  revision 
shall  become  effective  75  days  from  the 
date  this  notice  is  published,  unless  an 
adverse  uTitten  comment  pertaining  to 
the  State's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received.  EPA  will  publish 
either:  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  the  comment 
that  either  affirms  that  the  immediate 


final  decision  takes  effect  or  reverses  the 
decision. 

Texas'  program  revision  application 
includes  State  regulatory  changes  that 
are  equivalent  to  the  rules  promulgated 
in  the  Federal  RCRA  implementing 
regulations  in  40  CFR  parts  124,  260- 
262,  264.  265,  and  270  that  were 
published  in  the  Federal  Register 
through  June  30, 1990.  This  proposed 
approval  includes  the  provisions  that 
are  listed  in  the  chart  below.  This  chart 
also  lists  the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements.  (As  a 
result  of  the  Texas  reorganization 
presented  above,  TNRCC  rules,  once 
codified  at  Title  31  Texas 
Administrative  Code,  are  now  codified 
at  Title  30  Texas  Administrative  Code). 


Federal  Citation 


1.  California  List  Waste  Land  Disposal  Restrictions,  July 
8.  1987  [52  FR  25760],  as  amended  on  October  27. 
1987  [52  FR  41295].  (Checklists  39  and  39.1).  , 


2.  Exception  Reporting  for  Small  Quantity  Generators  of 
Hazardous  Waste,  September  23,  1987  [52  FR 
35894].  (Checklist  42). 

3.  HSWA  Codification  Rule  2;  Permit  Application  Re- 
quirements Regarding  Corrective  Action,  December  1 , 
1987  [52  FR  45788).  (Checklist  44A). 

4.  HSWA  Codification  Rule  2;  Corrective  Action  Beyond 
Facility  Boundary,  December  1,  1987  [52  FR  45788]. 
(Checklist  44B). 

5.  HSWA  Codification  Rule  2;  Corrective  Action  for  Injec- 
tion Wells,  December  1.  1987  [52  FR  45788).  (Check- 
list 44C). 

6.  HSWA  Codification  Rule  2;  Permit  Modification.  De- 
cember 1,  1987  [52  FR  45788).  (Checklist  44D), 

7.  HSWA  Codification  Rule  2;  Permit  as  a  Shield  Provi- 
sion. December  1,  1987  [52  FR  45788).  (Checklist 
44E). 

8.  HSWA  Codification  Rule  2;  Permit  Conditions  to  pro- 
tect Human  Health  and  the  Environment,  December  1. 

1987  [52  FR  45788).  (Checklist  44F). 

9.  HSWA  Codification  Rule  2;  Post-Closure  Permits,  De- 
cember 1.  1987  [52  FR  45788].  (Checklist  44G). 

10.  Technical  Correction  to  Checklist  23,  Small  Quantity 
Generators.  July  19.  1988  [53  FR  27162].  (Checklist 
47). 

11.  Farmer  Exemptions;  Technical  Corrections,  July  19, 

1988  [53  FR  27164).  (Checklist  48). 


J 


12.  Land  Disposal  Restrictions  for  First  Third  Schedulei 
Wastes,  August  17,  1988  [53  FR  31138),  as  amended 
on  February  27,  1989  [54  FR  8264],  (Checklists  50 
and  50.1). 

13.  Hazardous  Waste  Management  System;  Standards 
for  Hazardous  Waste  Storage  and  Treatment  Tank 
Systems,  September  2,  1988  [53  FR  34079).  (Check- 
list 52). 

14.  Land  Disposal  Restriction  Amendments  to  First  Third 
Scheduled  Wastes,  May  2,  1989  [54  FR  18836]. 
(Checklist  62). 

15.  Land  Disposal  Restrictions  for  Second  Third  Sched- 
uled Wastes,  June  23.  1989  [54  FR  26594).  (Checklist 
63). 


State  analog 


Texas  Solid  Waste  Disposal  Act  (TSWDA)  §§361.017  and  361.024;  Texas  Health 
and  Safety  Code  Ann.  (THSC)  (Vernon's  Supp.  1991),  effective  June  7.  1991.  as 
amended;  30  Texas  Administrative  Code  (TAC)  §305.51  (c),  §335.2(j). 
§335.1 12(a)(1),  §335. 152(a)(1).  and  §335.431(c).  all  effective  November  23. 
1993;  and  31  TAC  §335.77,  effective  September  1,  1989,  as  amended. 

TSWDA  §§361.017.  and  361.024;  THSC  (Vernon's  Supp.  1991).  effective  June  7. 
1991,  as  amended;  31  TAC  §335.13(c),  (d)  and  (g),  effective  March  31.  1992.  as 
amended;  and  30  TAC  §335.74,  effective  November  23.  1993. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991).  effective  June  7. 
1991,  as  amended;  and  30  TAC  §305.50(4)(A).  effective  November  23,  1993. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991),  effective  June  7. 
1991,  as  amended;  30  TAC  §335.166(5).  and  30  TAC  335.167(c),  effective  No- 
vember 23,  1993. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vemon's  Supp.  1991).  effective  June  7. 
1991,  as  amended;  and  30  TAC  §335.l21(f),  and  §335.1 21  (e)(1)-(3),  both  effec- 
tive November  23,  1 993. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991).  effective  June  7, 
1991,  as  amended;  and  31  TAC  §  305.62(d)(3).  effective  September  1.  1989.  as 
amended. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991),  effective  June  7, 
1991,  as  amended;  and  30  TAC  §305.124,  effective  November  23.  1993. 

TSWDA  §§361.017,  and  361.024.  THSC  (Vernon's  Supp.  1991),  effective  June  7, 
1991,  as  amended;  and  30  TAC  §305.50(14),  effective  November  23.  1993. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991).  effective  June  7. 
1991,  as  amended;  and  30  TAC  §335.2(i)  effective  November  23.  1993. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991),  effective  June  7. 
1991,  as  amended;  and  31  TAC  §  335.78(e)  and  §  335.78(f)(2),  both  effective  Sep- 
tember 1 ,  1 989,  as  amended. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991).  effective  June  7, 
1991,  as  amended;  and  30  TAC  §335.41(d)(4)  and  §335.61  (b)  and  (e),  all  effec- 
tive November  23,  1993. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991).  effective  June  7. 
1991,  as  amended;  30  TAC  §335.112  (a)(1)  and  (a)(4),  §335.152  (a)(1)  and 
(a)(4),  §335.21 1(b),  and  §335.431(c).  all  effective  November  23,  1993. 

TSWDA  §§361.017,  and  361.024.  THSC  (Vemon's  Supp.  1991),  effective  June  7, 
1991.  as  amended;  30  TAC  §335.1,  §335.112  (a)(6)  and  (a)(9),  and  §335.152 
(a)(5)  and  (a)(8),  all  effective  November  23.  1993. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vemon's  Supp.  1991).  effective  June  7, 
1991,  as  amended;  and  30  TAC  §335.431(c),  effective  November  23,  1993. 

TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991).  effective  June  7, 
1991.  as  amended;  and  30  TAC  §  335.431(c)  effective  November  23.  1993. 
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Federal  Citaton 


16.  Land  Disposal  Restrictions:  Correction  to  the  First 
Third  Scheduled  Wastes,  September  6,  1989  [54  FR 
36967.  as  amended  on  June  13,  1990  (55  FR  23935] 
(Checklists  66  and  66.1). 

17.  Reportat»te  Quantity  Adjustment  Methyl  Bromide  Pro- 
duction Wastes,  October  6,  1989  [54  FR  41402] 
(Checklist  68). 

18.  Reportable  Quantity  Adjustment  (F024  &  F025)   De- 
cember 11,  1989  [54  FR  50968].  (Checklist  69). 

19.  Listing  of  1.1-Dimethyl-hydrazine  Production  Wastes 
May  2.  1990  [55  FR  18496].  (Checklist  75). 

20.  HSWA  Codification  Rule:  Double  Liners:  Correction 
May  9.  1990  [55  FR  19262].  (Checklist  77). 

21.  Land   Disposal   Restrictions   for   Third   Scheduled 
Wastes,  June  1.  1990  [55  FR  22520].  (Checklist  78H). 


22.  Organic  Air  Emission  Standards  for  Process  Vents 
and  Equipment  Leaks,  June  21.  1990  [55  FR  25454] 
(Checklist  79). 

23.  Identification  and  Listing  of  Hazardous  Waste;  Treat- 
ability Studies  Sample  Exemption,  July  19,  1983  [53 
FR  27290).  (Checklist  49). 

24.  Hazardous  Waste  Management  System:  Standards 
for  Hazardous  Waste  Storage  and  Treatment  Tank 
Systems,  September  2,  1988  [53  FR  34079].  (Check- 
list 52N). 

25.  Identification  and  Listing  of  Hazardous  Waste:  and 
Designation,  Reportable  Quantities  and  Notification 
September  13,  1988  [53  FR  35412].  (Checklist  53). 

26.  Permit  Modifications  for  Hazardous  Waste  Mariage- 
ment  Facilities,  September  28,  1988  [53  FR  37912],  as 
amended  on  October  24,  1988  [53  FR  41649].  (Check- 
lists 54  and  54.1). 


27.  Statistrcal  Methods  for  Evaluating  Ground-Water 
Monitoring  Data  from  Hazardous  Waste  Facilities,  Oc- 
tober 11,  1988  [53  FR  39720].  (Checklist  55). 


State  anabg 


TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991).  effective  June  7 
vS>bef23T9S^"  ^"^  ^  """^^  §335.21  Kb)  and  §335.431(0.  both  effectrve  f*>^ 

TSWDA  §§361.017.  and  361.024,  THSC  (Vernon's  Supp.  1991),  effective  June  7 
991,  as  amended;  30  TAC  §335.1  and  §335.29,  both  effective  November  23* 
1993. 

TSWDA  §§361.017,  and  361.024.  THSC  (Vernon's  Supp.  1991).  effective  June  7 
II  I'J^  amended:  and  30  TAC  §335.1  and  §335.29,  both  effective  Novembe^ 

TSWDA  §§361.017.  and  361.024,  THSC  (Vernon's  Supp.  1991),  effective  June  7 

991.  as  amended:  30  TAC  §335.1  and  §335.29.  both  effective  November  23* 

1993.  ' 

TSWDA  §§361.017.  and  361.024.  THSC  (Vernon's  Supp.  1991),  effective  June  7 
1991  as  amended:  and  30  TAC  §335. 168(c)  and  §335. 173(c).  both  effective  No- 
vember 23,  1 993. 

TSWDA  §§361.017,  and  361.024,  THSC  (Vernon's  Supp.  1991),  effective  June  7 
1991.  as  amended:  and  30  TAC  §305.69(1)  Appendix  I.B.I.b..  §335.1  §335  29 
§335.62(2).  § 335.69(a)(4).  §335.111(c).  §335.112  (a)(1)  and  (a)(lbHa)(i3)' 
§  335. 152(a)(9Ha)(1 2),  and  §  335.431(c),  all  effective  NoverrOer  23  1993 
TSWDA  §§361.017,  and  361.024.  THSC  (Vernon's  Supp.  1991),  effective  June  7 
1991,  as  amended:  30  TAC  §335.1.  §305.50(4)(A).  §335.2(j),  §335.112  (a)(1)' 
l^llV-k  <3><J!)-  «"d  'a)(20).  §335.115(4).  §335.152  (a)(1).  (a)(4),  (a)(16  and 
(a)(1 7),  and  §335.1 55(3),  all  effective  November  23,  1993  '"''*»     '  ""^ 

TSWDA  §§361.017  and  361.024;  THSC  (Vernon  1990),  effective  September  1 
1989,  as  amended;  Texas  Water  Code  (TWC)  §§5.103.  5.105.  and  26  011  (Ver- 
non 1990),  effective  September  1,  1985,  as  amended:  and  31  TAC  §335  1  and 
§  335.2(g),  both  effective  August  1,  1990. 
TSWDA  §§361.017,  and  361.024;  THSC  (Vernon  1990).  effectrve  September  1 
1989,  as  amended;  TWC  §§5.103.  5.105.  and  26.011   (Vernon  1990)    effective 
September  1,  1985,  as  amended;  31  TAC  §335.1,  effective  August  1    1990-  and 
31  TAC  §335.1 12(a)(6)  and  §335.152  (a)(5),  (a)(8)  and  (a)(9),  all  effective  Decem- 
ber 13,  1991,  as  amended. 
TSWDA  §§361.017,  and  361.024;  THSC  (Vernon  Iggo),  effective  September  1 
1989,  as  amended:  TWC  §§5.103,  5.105,  and  26.011   (Vemon  1990),  effective 
September  1,  1985,  as  amended;  and  31  TAC  §335  1,  effective  August  1    1990 
TSWDA  §§361.017,  and  361.024;  THSC  (Vernon  1990),  effective  September  1 
1989,  as  amended:  TWC  §§5.103,  5.105,  and  26.011  (Vemon  1990),  effective 
September  1,  1985,  as  amended;  Texas  Open  Records  Act   TEX    REV    CIV 
STAT.    ANN.    art.6262-17a    (Vemon    1990);    31    TAC    §305.2,    §305  66     and 
§335.124,  all  effective  November  23,  1993;  3l  TAC  §305.62(a),  effective  October 
29,  1990;  31  TAC  §335.1 12(a)(6),  §335.152  (a)(3)  and  (a)(5),  all  effective  Decem- 
ber   13.    1991.    as    amended;    31    TAC    §305.64(a)    and    (g).    and   §305  144 
§  305.62(d)(3),  §305.62(e)(2)(C)(iv)-(e)(2)(C)(xi),  all  effective  October  29  1990-  31 
TAC  §305.62(e),  effective  July  17,  1989;  31  TAC  305.100,  effective  October  8 
1990;  31  TAC  §305.102,  §305.171,  and  §305.172(10),  all  effective  October  29* 
1990;  31  TAC  §  305.69(a),  §305.69(a)(i)(AHa)(1)(C),  §305.69  (a)(2)  and  (a)(3)' 
§305.69       (b)       and       (b)(1).       §305.69(b)(i)(A)-(b)(1)(D),       §305.69;b)(2) 
§305.69(b)(2)(AHb)(2)(G),       §305.69(b)(3Hb)(6),       §305.69(b)(6)(AHb)(6)(C)' 
§305.69     (b)(6)(C)(i)     and     (b)(6)(C)(ii),     §305.69     (b)(6)(D)     and     (b)(6)(E) 
§ 305.69(b)(7),  §305.69(b)(7)(AHb)(7)(C),  §305.69   (b)(7)(C)(i)   and  (b)(7)(C)(ii) 
§  305.69(b)(7)(D),   §305.69   (b)(8)   and   (b)(9),  §305.69   (b)(9)(A)  and  (b)(9)(B) 
§305.69(b)(10Hb)(14),  §305.69(b)(14)(A)-(b)(14)(C),  §305.69(b)(15).  §305.69(c)' 
§305.69(0(1),      §  305.69(0(1  )(AH0(1)(D),      §305.69(0(2),      §305.69(O(2)(A)- 
(0(2)(F),     §305.69(O(3)-(O(6),     §305.69(d),     §305.69     (d)(1)     and     (d)(2) 
§  305.69(d)(2)(A),     §305.69     (d)(2)(B)(i)     and     (d)(2)(B)(ii),     §  305.69(d)(2)(C) 
§305.69(6),     §305.69     (0(1)     and     (0(2).     §305.69     (e)(2)(A)     and    (e)(2)(B) 
§  305.69(e)(3).  §305.69(O(3)(AHO(3)(C),   §305.69  (0(4)   and   (e)(5),  §305  69 
(e)(5)(A)  and  (e)(5)(B),  §305.69(O(5)(B)(iHO(5)(B)(v),  §  305.69(e)(6).  §305  69 
(e)(6)(A)    and    (e)(6)(B),    §305.69(f),    §305.69    (f)(1)    and    (f)(2),    §305 69(g) 
§ 305.69(g)(1),  §305.69(g)(1)(AHg)(1)(E),  § 305.69(g)(2),  and  §305.1 84(1  )-(3),  all 
effective  October  29,  1990. 
TSWDA  §§361.017,  and  361.024;  THSC  (Vemon  1990),  effective  September  1 
1989,  as  amended;  TWC  §§5.103.  5.105.  and  26.011   (Vernon  1990).  effective 
September  1,  1985,  as  amended;  31  TAC  §335.157  (a)(1)  and  (a)(2),  §335  158 
§335.1 63(1  )(A),  §335.163  (1)(A)(i)  and  (1)(A)(ii),  §335.1 63(1  )(C),  §335.163(7),' 
§335.163  (7)(A)  and  (7)(B),  §335.163(8).  §335.163(8)(A)-(8)(E),  §335.163(9), 
§335.163(9)(AH9)(F),    §335.163(10),    § 335.1 64(3)-(6),    §335.164    (6)(A)    and 
(6)(B),        §335.164(7),        §335.164(7)(A)-(7)(D),        §335.164(7)(D)(iH7)(D)(iv), 
§335.164(7)(E),    §335.164    (7)(E)(i)    and    (7)(E)(ii),    §335.164    (7)(E)(i.)(l)    and 
(7)(E)(ii)(ll),         §  335.1 64(7)(F),         §  335.1 64(7)(F)(i)-(7)(F)(iv),         §335.164(8) 
§335.165(3).   §335.165   (3)(.A)   and   (3)(B).   §335.165(4),  §335.165   (4)(A)  and 
(4)(B),  and  §335.165(6)-(10),  all  effective  October  29,  1990. 
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Federal  Citation 


State  analog 


28.  identification  and  Listing  o(  Hazardous  Waste;  R9- 
moval  of  Iron  Oextran  from  ttie  List  of  HazardoiB 
Wastes,  October  31.  1S88  [53  FR  43878].  (Checklist 
56). 

29.  Identification  and  Listing  of  Hazardous  Waste;  Re- 
moval of  Strontium  Sulfide  from  ttie  List  of  Hazardous 
Wastes.  October  31.  1988  [53  FR  43881].  (Checklist 
57). 

30.  Hazardous  Waste  Miscellaneous  Units;  Standards 
applicable  to  Owners  and  Operators,  January  9,  1930 
(54  FR  615).  (Checklist  59). 

31.  AmerKJment  to  Requirements  for  Hazardous  Waste 
Incinerator  Permits,  January  30,  1989  [54  FR  9596J. 
(Checklist  60). 

32.  Delay  of  Closure  Period  for  Hazardous  Waste  Marv 
agement  Facilities.  August  14.  1989  [54  FR  33376J. 
(Checklist  64). 


33.  Mintng  Waste  Exctusior  I.  September  1.  1989  [54  FR 
36592).  (Checklist  65). 


34.  Testing  and  Monitoring  Activities,   September  29, 
1989  [54  FR  40260}.  (Checklist  67). 


35.  Ctianges  to  Pail  124  Not  Accounted  for  by  Present 
Checklists.  June  30.  1983  [48  FfR  30113);  July  26, 
1988  [53  FR  28118);  September  26.  1988  [53  FR 
373961;  and  January  4.  1989  [54  FR  246).  (Checklist 
70). 


36.  Mining  Waste  Exclusion  It,  January  23.  1990  [55  FR 
2322).  (Checklist  71). 


37.  Modification  of  F019  Listing,  February  14.  1990  [55 
FR  5340).  (Checklist  72). 


38.  Testing  and  Monitoring  Activities;  Technical  Correc- 
ttons,  March  9.  1990.  [55  FR  8948).  (Checklist  73). 


39.  Criteria  for  Listing  Toxic  Wastes;  Technical  Amend- 
ment May  4. 1990  (55  FR  18726).  (Checklist  76). 


40.  Financial  Responsitjility;  Settlement  Agreement 
(Amendment  to  Checklist  24's  Optional  Designation  of 
264.113  and  265.113).  June  26.  1990  [55  FR  25978]. 
(Checklist  24A). 


TSWDA  §§361.003;  THSC  (Vernon  1990).  effective  September  1.  1989,  as  amend- 
ed; TWC  §§5.103,  5.105,  and  26.011  (Vernon  1990).  effective  September  1.  1985. 
as  amended;  and  31  TAC  §335.1.  effective  August  1,  1990. 

TSWDA  §§361.003(11);  THSC  (Vernon  1990),  effective  September  1.  1989.  as 
amended;  TWC  §§5.103,  5  105.  and  26.011  (Vernon  1990).  effective  September 
1,  1985,  as  amended;  and  31  TAC  §335.1,  effective  August  1.  1990. 

TSWDA  §§361.003.  361.024,  361  088;  THSC  (Vernon  1990).  effective  September  1. 
1989.  as  amended;  TWC  §§5.103.  5.105,  and  26.011  (Vernon  1990).  effective 
September  1.  1985.  as  amended;  and  31  TAC  §305.50(4),  effective  July  17.  1989. 

TSWDA  §§361.003.  361.024.  361.088;  THSC  (Vernon  1990).  effective  September  1. 
1989.  as  amended;  TWC  §§5.103,  5.105,  and  26.011  (Vemon  1990).  effective 
September  1,  1985.  as  amended;  and  31  TAC  §305.174.  effective  Octotjer  29. 
1990. 

TSWDA  §§361.017  and  361.024;  THSC  Chapter  361  (Vernon's  Supp.  1992).  effec- 
tive September  1.  1989.  as  amended;  TWC  §§5.103.  5.105.  and  27.019  (Vernon 
1992).  effective  September  1,  1985,  as  amended;  31  TAC  §§335.152(a), 
335.152(a)(1),  335.152(a)(5),  335.152(a)(6).  335.112(a),  335.112(a)(1). 
336.112(a)(6).  and  335.112(a)(7),  all  effective  December  13.  I99i;  and  31  TAC 
305.69(h).  Appendix  I.  D.l.f.,  effective  October  29. 1990. 

TSWDA  §§361.003.  361.017.  and  361.024;  THSC  Chapter  361  (Vernon's  Supp. 
1992),  effective  September  1.  1989.  as  amended;  TWC  §§5.103.  5.105.  and 
26.011.  (Vemon  1992).  effective  September  1,  1985.  as  amended;  and  31  TAC 
335.1.  effective  August  4,  1989. 

TSWDA  §§361.003.  361.017.  and  361.024.  THSC  Chapter  361  (Vernon's  Supp. 
1992).  effective  September  1,  1989,  as  amended;  TWC  §§5.103.  5.105,  and 
26.011.  (Vernon  1992).  effective  Septemt>er  1.  1985.  as  amended;  and  31  TAC 
§§335.2(j)  and  335.29.  both  effective  November  23.  1993. 

TSWDA  §§361.017.  361.024.  361.032.  361.066.  and  361.068;  THSC  Chapter  361 
"(Vemon's  Supp.  1992).  effective  September  1,  1989.  as  ameixled;  TWC  §§5.103. 
5.105.  26.011.  and  27.019  (Vemon  1992),  effective  September  1.  1985.  as  amend- 
ed;  31  TAC  281.22.  effective  July  14.  1987;  31  TAC  §§305.42.  305.44.  305.62, 
305.102.  305.103.  and  305.105,  305.127  (1)(B).  (2)  and  (3).  305.142.  and  305.144. 
all  effective  October  29.  1990;  305.143,  31  TAC  305.66.  effective  April  21.  1989; 
31  TAC  §§305.100.  305.101.  305.121.  305.122(a).  305.125.  and  305.128,  afl  ef- 
fective October  8,  1990;  31  TAC  §§305.123,  305.124.  305.141,  305.142,  305.143. 
and  305.146.  all  effective  June  19.  1986;  and  31  TAC  305.145.  effective  April  8, 
1987. 

TSWDA  §§361.003.  361.017.  and  361.024;  THSC  Chapter  361  (Vemon's  Supp. 
1992),  effective  Septemtier  1.  1989.  as  amended;  TWC  §§5.103.  5.105,  arxl 
26.011.  (Vemon  1992).  effective  September  1.  1985.  as  amended;  31  TAC  335.1. 
effective  August  4.  1989;  and  31  TAC  335.10(a)(6).  effective  November  23.  1993. 

TSWDA  §§361.003,  361.017.  and  361.024.  THSC  Chapter  361  (Vemon's  Supp. 
1992).  effective  September  l,  1989.  as  amended.  TWC  §§5.103.  5.105.  and 
26.011.  (Vemon  1992).  effective  September  1,  1985.  as  amended;  31  TAC  335.1, 
effective  August  4,  1989. 

TSWDA  §§361.003.  361.017.  and  361.024,  THSC  Chapter  361  (Vemon's  Supp. 
1992).  effective  September  1.  1989,  as  amended.  TWC  §§5.103.  5.105.  and 
26.011.  (Vemon  1992).  effective  September  1.  1985.  as  amended;  and  31  TAC 
§§335.2(j)  and  335.29.  effective  Novembe'  23.  1993. 

TSWDA  §§361.003.  361.017.  and  361.024,  THSC.  Chapter  361  (Vernon's  Supp. 
1992).  effective  September  1.  1989.  as  amended;  TWC  §§5.103.  5.105.  and 
26.011  (Vemon  1992).  effective  September  1.  1985.  as  amended;  and  31  TAC 
335.1.  effective  August  4.  1989. 

TSWDA  §§361.017  and  361.024.  THSC  Chapter  361  (Vemon's  Supp.  1992).  effec- 
tive September  1,  1989.  as  amended;  TWC  §§5.103.  5.105.  and  27.019  (Vemon 
1992).  effective  September  1.  1985.  as  amended;  and  31  TAC  §§335.1 12(a)(6) 
and  335.152(a)(5).  both  effective  December  13.  1991. 


Texas  is  not  authorized  to  operate  the 
Federal  prograin  on  Indian  lands.  This 
authority  remains  with  EPA. 

C  Decision 

I  conclude  that  Texas'  application  for 
a  program  revision  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Texas  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 


Texas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Texas  also  has 
primary  enforcement  respwjnsibilities. 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA.  and  to  take  enforcement 


actions  under  sections  3008.  3013  and 
7003ofR(3lA. 

D.  Codification  in  Part  272 

EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Texas'  program  and  for  incorporation  by 
reference  of  those  provisions  of  Texas' 
statutes  and  regulations  that  EPA  will 
enforce  under  section  3008,  3013,  and 
7003  of  RCRA.  Therefore,  EPA  is 
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reserving  amendment  of  40  CFR  pari 
272.  subpart  E,  until  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Exwutive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Texas'  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  This  authorization 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(A).  6926.  6974(b). 

Dated:  March  21.  1994. 
loe  D.  Winkle. 

Acting  Regional  Administrator 
|FR  Doc.  94-8579  Filed  4-8-94;  8.45  am] 
BiLUNO  CODE  6e«0-60-P 


40  CFR  Part  271 
tFRL-4861-8] 

Ohio  and  Wisconsin:  Schedules  of 
Compliance  for  Modification  of 
Hazardous  Waste  Programs 

AGENCY:  Environmental  Protection 
Agency,  Region  V. 
ACTION:  Notice  of  Ohio's  and 
Wisconsin's  compliance  schedules  to 
adopt  program  modifications. 

SUMMARY:  On  September  26.  1986. 
USEPA  promulgated  amendments  to  the 
deadlines  for  modifications  to  the  State 
Resource  Conservation  and  Recovery 
Act  (RCRA)  programs  and  published 
requirements  for  States  to  be  placed  on 
a  compliance  schedule  to  adopt 


necessary  program  modifications. 
USEPA  is  today  publishing  compliance 
schedules  for  Ohio  and  Wisconsin  to 
modify  their  respective  programs,  in 
accordance  with  40  CFR  271.21(g)  to 
adopt  Federal  program  modifications. 
EFFECTIVE  DATE:  January  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Maher.  Ohio  Regulatorv  Specialist. 
Office  of  RCRA.  USEPA.  Region  V.  77 
W.  Jackson.  HRM-7J.  Chicago.  Illinois 
60604.  (312)  886-6085.  Margaret 
Millard.  Wisconsin  Regulatorv 
Specialist.  Office  of  RCR.^.  USEPA. 
Region  V.  77  W.  Jackson.  HRM-7J. 
Chicago,  Illinois  60604,  (312)  353-1440. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
Federal  hazardous  waste  program 
within  a  State  is  granted  by  I'SEPA  if 
the  Agency  finds  that  the  .State  program: 
(1)  Is  "equivalent"  to  the  Federal 
program;  (2)  is  "consistent"  with  the 
Federal  program  and  other  State 
programs;  and  (3)  provides  for  adequate 
enforcement  (section  SOOSfb),  42  U.S.C. 
6926(b)).  USEPA  regulations  for  final 
authorization  appear  at  40  CFR  271.1 
through  271.25.  In  order  to  retain 
authorization,  a  State  must  revise  its 
program  to  adopt  new  Federal 
requirements  by  the  cluster  deadlines 
and  procedures  specified  in  40  CFR 
271.21.  See  51  FR  33712,  September  22, 
1986,  for  a  complete  discussion  of  these 
procedures  and  deadlines. 

B.  Ohio 

Ohio  received  final  authorization  of 
its  base  hazardous  waste  program  on 
June  30.  1989  (54  FR  27173).  The  State 
received  authorization  for  program 
revisions  effective  June  7,1991,  (56  FR 
14203)  and  August  19.  1991  (56  FR 
23088). 

C.  Wisconsin 

Wisconsin  received  final 
authorization  for  its  base 
hazardouswaste  program  on  January  31. 
1986  (51  FR  3783).  Wisconsin  received 
subsequent  authorization  for  revisions 
to  its  program  that  became  effective  on 
June  6.  1989  (54  FR  22278).  Januarv  22. 
1990  (54  FR  48243),  and  April  24,  1992 
(57  FR  15029). 

D.  Schedules 

The  States  have  agreed  to  obtain  the 
needed  hazardous  waste  program 
revisions.  Pursuant  to  40  CFR  271.21, 
USEPA  expects  the  States  to  have 
obtained  these  revisions  by  December 
31,  1994.  Ohio  and  Wisconsin  are  to 
complete  program  revisions  for  the 
following  Federal  requirements: 


Wood  Preser\ing  Listing;  Technical 
Correction— 56  FR  30192; 

Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces; 
Corrections  and  Technical  .■Xmendmi'nts 
1—56  FR  32688; 

Land  Disposal  Restrictions  for  Elwtric 
.'Vrc  Furnace  Dust  (K061)— 54  FR  41 164; 

Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces; 
Technical  Amendments  II — 56  FR 
42504; 

Exports  of  Hazardous  Waste; 
Technical  Correction— 56  FR  43704; 

Linors  and  Leak  Detection  Systems  for 
Hazardous  Wasv  Disposal  Systems— 56 
FR  03462; 

Second  Correction  to  the  Third  Third 
Land  Disposal  Restrictions— 57  FR 
08086; 

Hazardous  Debris  Case-bv-Case 
C:ap3city  Variance— 57  FR  20766  and; 
and 

Lead  Bearing  Materials:  Case-by-Case 
Capacity  Variance 57  FR  28626. 

Authority:  This  action  is  issued  under 
authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Ac\.  as 
amended  by  the  RCR.A  of  1976,  as  anu-nded. 
42  use.  6912(a),  6926.  and  6974(b) 

Dated:  Mart  h  28,  1994 
Valdas  V.  Adainkus, 
Regional  Administrator 
IFR  Dot.  94-8577  Filed  4-8-94.  8  45  .iml 
BILLING  CODE  65eO-60-F 


40  CFR  Parts  750  and  761 
[OPPTS-66011A;  FRL  4766-5] 
R!N  2070-AB20 

Polychlorlnated  Biphenyls; 
Exemptions  From  Prohibition  Against 
Manufacturing,  Processing,  and 
Distribution  In  Commerce,  and  Use 
Authorization 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Section  6(e)  of  the  Toxic 
Substances  Control  .Act  (TSCA)  bans  the 
manufacture,  processing,  distribution  in 
commerce,  and  the  use  of  PCBs  unless 
the  PCBs  are  totally  enclosed  Section 
6(e)  gives  EPA  authority,  however,  to 
authorize  these  activities  if  the 
Administrator  finds  that  they  will  not 
present  an  unreasonable  risk  of  iniur\-  to 
health  and  the  environment.  This  final 
rule  addresses  six  individual  petitions 
under  TSCA  section  6(e)(3)(B)  for 
exemptions  from  the  prohibition  against 
the  manufacture,  processing  and 
distribution  in  commerce  of 
polychlorinated  biphenyls  (PCBs).  In 
this  final  rule,  EPA  denies  two  petitions 


and  grants  three  petitions:  the  sixth 
petition  has  been  withdrawn  by  thn 
petitioner.  EPA  is  also  promulgating  one 
use  authorization  under  TSCA  section 
6(e)(2)(B).  In  addition,  EPA  is  amending 
the  Interim  Procedural  Rules  at  40  CFR 
pan  750  to  require  certain  petitioners  to 
reapply  for  EPA  approval  to  continue 
PCB  activities  that  EPA  has  previously 
approved. 

DATES:  This  final  rule  shall  become 
effective  May  25.  1994.  In  accordance 
with  40  CFR  23.5  (50  FR  7271).  this  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  eastern 
daylight  time  on  April  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics,  Rm 
E-543B.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Telephone:  (202)  554-1404. 
TDD:  (202)  554-0551.  FAX:  (202)  554- 
5603  (document  requests  only). 
SUPPLEMENTARY  INFORMATION:  Section 
6(e)  of  the  Toxic  Substances  Control  Act 
(TS(;A)  bans  the  manufacture, 
processing,  distribution  in  commerce, 
and  the  use  of  K"Bs  unless  the  PCBs  are 
totally  enclosed.  Set:tion  6(c)  givps  ET'.\ 
authority,  however,  to  authorize  these 
PCB  activities  if  the  Administrator  finds 
that  they  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  TSCA  provides  that 
EPA  may  sot  terms  and  conditions, 
including  recordkeeping  and  reporting 
requirements,  for  granting  an 
exemption. 

I.  Background 

A  Statutory  Authority 

Section  6(e)  of  TSCA.  15  LI.S.C. 
2605(e).  generally  prohibits  the 
manufacture  of  PCBs  after  January  1. 
1979.  the  processing  and  distribution  in 
commerce  of  PCBs  after  July  1. 1979, 
and  the  use  of  PCBs  after  October  11, 
1977,  unless  otherwise  authorized. 
While,  section  6(e)(2)(A)  of  TSCA  bans 
the  use  of  PCBs  in  any  manner  other 
than  a  totally  enclosed  manner,  section 
6(e)(2)(B)  provides  that  the 
Administrator  may  by  rule  authorize  the 
use  of  PCBs  if  such  use  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  Section  6(e)(3)(A)  of 
TSCA  prohibits  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs  in  a  manner  other 
than  totally  enclosed.  Section  6(e)(3)(B) 
provides  that  any  p)erson  may  petition 
the  Administrator  for  an  exemption 
from  the  prohibition  on  the 
manufacture,  processing,  and 
distribution  in  commerce  of  PCBs.  The 
Administrator  may  by  rule  grant  an 


exemption  if  the  Administrator  finds 
that  "p)  an  unreasonable  risk  of  injury 
to  health  or  the  environment  would  not 
rt^sult.  and  (ii)  good  faith  efforts  have 
be*m  made  to  develop  a  chemical 
substance  which  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  cnvirormient  and  which  may  be 
substituted  for  such  polychlorinated 
biphenyl"  (15  U.S.C.  2605(e)(3)(B)(i)  - 
(ii)).  iTie  Administrator  may  set  terms 
and  conditions  for  an  exemption  and 
may  gra.^t  an  exemption  for  not  more 
than  1  year 

R  Hcgulatory-  Authority 

EPA's  Intrrim  Procedural  Rule  for 
Manufacturing,  Processing,  and 
Distribution  in  Commerce  Exemptions 
describes  the  required  content  for  the 
manufacturing,  processing,  and 
distnbution  in  commerce  exemption 
petitions  and  the  procedures  EPA 
follows  in  rulemaking  on  exemption 
petitions.  Those  rules  were  published 
initially  in  the  Federal  Register  of 
November  1.  1978  (43  FR  50905),  and  of 
May  31.  1979  (44  FR  31558)  and  are 
codified  at  40  CFR  750.10  through 
750.41.  EPA's  Procedural  Rule  for 
rulemaking  under  section  6  of  TSCA, 
which  governs  use  authorizations  for 
PCBs.  is  found  at  40  CFR  750.1  through 
750.9 

('..  History  of  this  Buhwaking 

EPA  received  for  consideration  six 
new  exemption  petitions  under  TSCA 
section  6(e)(3)(B)  which  are  the  subject 
of  this  final  rule.  The  requests  for 
exemption  are  as  follows: 

1.  Petition  for  approval  to  distribute 
in  commerce  for  export  small  quantities 
of  PCBs  for  the  purpose  of  research  and 
development  (ManTech  Environmental 
Technology  Inc.,  petitioner). 

2.  Petition  for  approval  to  process  and 
distribute  in  commerce  for  export  small 
quantities  of  PCBs  for  the  purpose  of 
research  and  development  (Restek 
Corporation,  petitioner). 

3  Petition  for  approval  to  import  from 
C:anad8.  PCBs  in  oil  and  soil  for 
laboratory'  analysis,  and  to  export  the 
unused  portions  of  these  samples 
following  their  analysis  (National  Chem 
Lab,  petitioner). 

4  Petition  for  approval  to  import 
capacitors  and  voltage  transformers, 
which  were  inadverttmtiy  shipped  into 
Canada,  back  to  the  United  States  for  the 
purpose  of  disposal  (General  Motors, 
petiticmer).  The  General  Motors'  petition 
was  subsequently  withdrawn. 

5.  Petition  for  approval  to  distribute 
in  commerce  for  export  PCB- 
Contamlnated  Transformers  for  salvage 
to  the  Far  East  (Joseph  Simon  Sons, 
petitioner). 


6.  Petition  for  approval  to  process  and 
distribute  in  commerce  analytical 
reference  samples  derived  from  acttial 
waste  materials  (R.T,  Corporation, 
petitioner). 

The  proposed  rule  for  these 
exemption  petitions  and  the  amendment 
to  the  Interim  Procedural  Rules  were 
published  on  March  2.  1992  (57  FR 
7349).  No  substantive  comments  were 
received  on  the  proposal  that  would 
impact  EPA's  decision  to  grant  or  deny 
a  particular  exemption  petition. 
However,  the  Small  Business 
Administration  commented  on  whether 
EPA  had  properly  exercised  its 
cijrtification  authority  under  the 
Regulatory  Flexibility  Act  (RFA)  and 
had  fully  articulated  its  reasons  for 
certifying  there  was  no  significant 
impact  on  a  substantia!  number  of  small 
entities.  This  comment  resulted  in 
changes  to  the  language  under  unit 
VIII. B.  of  the  preamble  to  this  final  rule. 
where  the  authority  to  make  the 
certification  under  the  RFA  and  EPA's 
rationale  for  the  certification  is  stated 
more  precisely.  In  addition,  comments 
were  received  concerning  the  Interim 
Procedural  Rules.  (See  unit  VII  - 
Changes  to  the  Interim  Procedural 
Rules). 

II.  Unreasonable  Risk  Finding 

Section  6(e)(3)(B){i)  of  TSCA  requires 
a  petitioner  to  demonstrate  that  granting 
an  exemption  would  not  result  in  an 
iinrta-sonable  risk  of  injury  to  health  or 
the  environment. 

To  determine  whether  a  risk  is 
unreasonable.  EPA  balances  the 
probability  that  harm  will  occur  to 
health  or  the  environment  against  the 
benefits  to  society  from  granting  or 
deriving  each  petition.  Specifically,  EPA 
considers  the  following  factors: 

A.  Efft:cts  of  PCBs  on  Human  Health 
and  the  Environment 

In  deciding  whether  to  grant  an 
exemption.  EPA  considers  the 
magnitude  of  exposure  and  the  effects  of 
PCBs  on  humans  and  the  environment. 

1 .  Health  effects.  EPA  has  determined 
that  PCBs  are  toxic  and  persistent.  PCBs 
ca.n  enter  the  body  through  the  lungs, 
gastrointestinal  tract,  and  skin,  can 
circulate  throughout  the  body,  and  can 
be  stored  in  the  fatty  tissue. 

2.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known,  which  decompose 
very  slowly  once  they  are  released  in 
the  environment.  PCBs  are  absorbed  and 
stored  in  the  fatty  tissue  of  higher 
organisms  as  they  bioaccumulate  up  the 
food  chain  through  invertebrates,  fish. 
and  mammals,  l^is  ultimately  results  in 
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human  exposure  throu^  consumption 
of  PCB-containing  food  sources. 

3.  Risks.  Toxlaty  and  exposure  are 
the  two  basic  components  of  risk.  Based 
on  animal  data.  EPA  concluded  that  in 
addition  to  chloracue,  PCBs  may  cause 
developmental  toxicity,  reproductive 
effects,  and  oncogenicity  in  humans. 
EPA  also  concluded  that  PCBs  present 
a  hazard  to  the  environment. 

A  lengthy  discussion  of  these  factors 
is  provided  in  the  preamble  to  the 
August  24. 1988  proposed  exemption 
rule  (53  FR  32327)  (Docket  No.  OPTS 
66008F1. 

B.  Benefits  and  Costs 

The  benefits  to  society  of  granting  an 
exemption  vary,  depending  on  the 
activity  for  which  the  exemption  is 
requested.  The  reasonably  ascertainable 
costs  of  denying  an  exemption  vary, 
depending  on  the  individual  petitioner 
EPA  has  taken  benefits  and  costs  into 
consideration  when  evaluating  each 
exemption  petition. 

ni.  Good  Fahh  EfForts  Finding 

SecUon  6{e)(3)(B)(ii)  of  TSCA  requires 
petitioners  to  demonstrate  a  good  faith 
effort  to  develop  a  chemical  substance 
which  does  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment  and  which  may  be 
substituted  for  PCBs.  EPA  considers 
several  factors  in  determining 'whether  a 
petitioner  has  demonstrated  good  faith 
efforts.  For  each  petition.  EPA  considers 
the  kind  of  exemption  the  petitioner  is 
requesting  and  whether  the  petitioner 
expended  time  and  effort  to  develop  or 
search  for  a  substitute.  In  each  case,  the 
burden  is  on  the  petitioner  to  show 
specifically  what  it  did  to  substitute 
non-PCB  material  for  PCBs  or  to  show 
why  it  was  not  feasible  to  substitute 
non-PCBs  for  PCBs.  To  satisf>  this 
finding  for  requests  for  an  exemption  to 
import  PCBs.  a  petitioner  must  show 
why  such  activity  must  occiu^  in  the 
United  States  and  what  steps  will  be 
taken  to  eliminate  the  need  to  import 
PCBs  in  the  future. 

rV.  Explanation  of  Class  Exemption  for 
Research  and  Development 

Distinct  from  its  authority  to  exempt 
PCBs  from  the  ban  on  manufacturing, 
processing,  and  distribution  in 
comnaerce.  EPA  may  also  authorize  the 
use  of  PCBs,  EPA  authorized, 
indefinitely,  the  use  of  PCBs  in  small 
quantities  for  research  and  develc^ment 
in  the  Use  Authorization  Rule.  40  CFR 
761.30(i).  published  in  the  Federal 
Register  of  July  10. 1984  (Docket  No. 
OPTS  660G8B).  "Small  quantiUes  for 
research  and  development"  is  defined  at 
40  CFR  761.3  as  "any  quantity  of  PCB« 


(1)  that  is  originally  padLaged  in  one  or 
more  hermetically  sealed  containers  of  a 
volume  of  no  more  than  five  (5.0) 
milliliters,  and  (2)  that  is  used  only  for 
purposes  of  scientific  experimentation 
or  analysis,  or  chemical  research  tm,  or 
analysis  of  PCBs.  but  not  ior  research  or 
analysis  for  the  development  of  a  PCB 
product."  The  processing  and 
distribution  in  commerce  of  PCBs  in 
small  quantities  for  use  in  research  and 
development  is  allowed  via  a  class 
exemption  in  the  PCB  Exemptions  Rule. 
40  CFR  761.80(g).  published  in  the 
Federal  Register  of  August  8, 1986  (51 
FR  28556)  (Docket  No.  OPTS  66008E) 
This  rule  eliminated  the  need  for  each 
person  who  processes  and  distributes 
PCBs  in  commerce  to  file  an  indixidua! 
exemption  petition.  EPA  placed  the 
following  terms  and  conditions  on  the 
class  exemption:  (a)  That  all  processors 
and  distributors  maintain  records  of 
their  PCB  activities  for  a  period  of  5 
years:  and  (b)  that  any  person  or 
company  that  expects  to  distribute  in 
commerce  100  grams  (0.22  lb.)  or  more 
of  PCBs  for  research  and  development 
in  1  ^vai  must  report  to  EPA  and 
identify-  the  sites  of  PCB  activities  and 
the  quantities  of  F*CBs  to  be  distributed 
in  commerce.  At  that  time  EPA  stated  it 
would  automatically  renew  the  class 
exemption  unless  the  petitioner 
changed  the  quantity  of  PCBs  or  manner 
of  processing  and  distributing  PCBs  in 
commerce.  In  granting  a  class 
exemption.  EPA  retains  the  authority  to 
terminate  the  class  exemption,  or  to 
exclude  any  distributor  from  the  class 
exemption,  upon  determining  that  the 
activities  allowed  in  the  class 
exemption  will  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
eiivironmenl.  .\ny  changes  in  the 
disposition  of  the  class  exemption,  or 
the  status  of  individuals  within  the  class 
exemption,  will  be  published  in  a  notice 
of  proposed  rulemaking;  and  members 
of  the  class  will  be  allowed  to  continue 
activities  until  a  final  rule  is 
promulgated. 

\'.  Dt^KMttion  of  Pending  Exemption 
Petitions 

A  Import 

EPA  received  one  exemption  petition 
to  import  PCBs. 

General  Motors  Corp.  (Gh4C}.  On 
August  31. 1987.  CMC  requested  an 
exemption  to  import  PCBs  into  the 
United  States  from  Canada,  solely  for 
the  purpose  of  disposal,  in  indoor 
constant  voltage  transformers.  On 
February  14,  1991.  CMC  withdrew  this 
petition.  As  a  result,  no  action  vras 
taken  by  EPA  on  the  CMC  exemptkn 
petition. 


B.  Import  and  Export 

EPA  received  one  exemption  petition 
to  import  and  export  PCBs. 

National  Chem  Lab.  On  December  3. 
1987.  EPA  received  a  petition  fi-om 
National  Chem  Lab  to  import  small  test 
samples  of  oil  and  soil  from  Canadian 
Electric  Utilities,  and  to  export  these 
sam.ples  following  their  analysis. 

a.  Current  petition.  The  sample  sizes 
would  be  less  than  6  milliliters  per 
sample  of  oil  and  less  than  4  ounces  of 
soil.  These  samples  would  then  be 
analyzed  for  PCB  content.  Following 
their  analysis  these  small  laboratory  test 
samples  would  be  exported  back  to  the 
utility  that  submitted  them.  National 
Chem  Lab  estimates  that  5.072  ounces 
by  volume  or  0.283  pounds  by  weight  of 
PCBs  would  be  utihzed  per  year.  TTiese 
figures  were  based  on  a  sample 
submittal  rate  of  10.000  per  year  with  15 
percent  of  the  submitted  samples 
containing  PCB  concentrations  over  50 
ppm. 

The  residue  that  evolves  from 
distillation  of  the  solvent  used  in  the 
extraction  process  would  be  packaged  in 
a  common  Department  of 
Transportation  (DOT)  approved 
container  and  sent  to  an  incinerator  for 
disposal  as  required  bv  the  PCB  disposal 
rules  of  40  CFR  761.60.  The  extremely 
small  amounts  of  PCBs  that  would  be 
retained  by  National  Chem  Ldb  in 
testing  for  a  contamination  level  would 
be  disposed  of  in  the  Unitod  States  as 
required  in  the  PCB  disposal  rules.  The 
economic  consequences  of  denial  would 
cc>t  National  Chem  Lab  an  estimated 
income  of  $150,000  per  year  and  result 
in  a  staffing  level  of  three  fewer 
employees.  National  Chem  Lab  also 
maintained  that  this  exemption  would 
enable  it  to  expand  its  facilities  and 
generate  jobs  in  an  area  of  Eastern 
Washington  which  badly  needs  jobs  in 
non-8gncuitural  enterprises. 

b.  Df^ision  on  petition  EPA  has 
determined  to  deny  this  exemption 
petition.  EPA  has  determined  that  the 
import  (manufacture)  of  PCBs  into  the 
United  States  and  the  distribution  in 
commerce  of  PCBs  present  an 
unreasonable  risk  of  injury  to  health  and 
the  environment  (See  40  CFR  761.20 
and  44  FR  31514.  31537.  May  31. 1979). 
EPA  has  also  stated  that  "[ijt  is  the  clear 
intent  of  TSCA  to  minimize  the  addition 
of  PCBs  to  the  environment  of  the 
United  States."  Id.  In  1980,  EPA  closed 
the-border  to  encourage  foreign 
countries  to  develop  their  ovtrn  capacity 
for  properly  handling  and  disposing  of 
PCB  waste.  (See  45  FR  29115.  May  1. 
1980.  filed  at  Docket  No.  OPTS  66008). 
Also.  National  Chem  Lab  has  failed  to 
provide  evidence  that  both  Canadian 
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and  provincial  border  officials  will 
accept  the  PCBs  when  they  are  returned 
to  Canada  upon  completion  of  the  PCB 
analysis. 

Further,  EPA  has  determined  that  the 
petitioner  has  not  met  the  good  faith 
efforts  criterion.  Although  no  non-PCB 
substitutes  for  PCB  anahlical  standards 
currently  exist,  the  petitioner  has  not 
demonstrated  or  provided  any 
convincing  rationale  as  to  whv  there  is 
a  necessity  for  the  Pf  Bs  to  be  imported 
into  the  United  States,  solely  for  the 
purpose  of  analysis.  According  to  the 
Canadian  Association  for  Environmental 
Analytic  al  Laboratories,  there  are 
analytic  al  laboratories  within  Canada 
for  conducting  PCB  analvsis  (See  Docket 
No.  OPTS  G60n).  EPA  does  not  want  to 
encourage  the  expansion  of  PCB 
products  or  PCB  services  for  companies 
when  there  are  feasible  alternatives 
already  in  place. 

Implied  in  the  petitioner's  exemption 
application  is  a  request  to  export  the 
samples  after  analysis.  Since  EPA  is 
denying  the  request  to  import,  it  is  not 
addressing  the  request  to  export  the 
samples  back  to  their  site  of  generation 
after  analysis.  No  comments  were 
submitted  to  EPA  for  further 
consideration  during  the  comment 
period. 

C.  Export 

EPA  received  two  petitions  relating  to 
PCBs  involved  in  research  and 
development.  Also,  the  same  petitioners 
requested  to  export  the  PCBs.  These 
petitions  are  discussed  in  this  section. 
In  addition,  this  section  addresses  the 
petition  to  export  and  distribute  in 
commerce  drained  PCB-Contaminated 
Transformers. 

1.  ManTech  Environmental 
Technology.  Inc.  and  Subsidiary 
(ManTech).  On  November  16,  1987, 
NSIT  (formerly  known  as  Northrop 
Services,  Inc.)  submitted  an  exemption 
petition  to  export  small  quantities  of 
PCBs  for  research  and  development  to 
the  international  monitoring  community 
for  use  in  the  identification  and 
quantification  of  environmental 
contaminants.  The  annual  export 
amount  is  estimated  to  be  less  than  500 
grams  of  PCBs.  On  February  12,  1991, 
NSIT  amended  its  petition  and  notified 
EPA  that  the  company  name  had  been 
changed  to  ManTech. 

a  Current  petition.  ManTech  obtains 
PCBs  for  environmental  monitoring 
purposes  and  prepares  analytical 
reference  standards  which  are  provided 
for  a  charge  to  laboratories  engaged  in 
monitoring  activities. 

The  PCB  standards  will  be  available 
in  solution  (1.5  ml  each)  or  in  neat, 
essentially  pure  form  in  50  to  100  mg 


aliquots.  PCBs  in  the  form  of  Aroclor 
mixtures  as  well  as  individual  isomers, 
will  be  distributed  in  sealed  2-ml 
ampuls  in  accordance  with  the  class 
exemption  requirements.  The  total 
amount  of  PCBs  to  be  exported  in  1  year 
will  not  exceed  500  grams. 

The  standards  will  be  packaged  in 
sealed,  glass  primary  ampules,  labeled 
and  pieced  in  heat-sealed  bags  with 
appropriate  labelling.  The  neat 
standards  will  then  be  wrapped 
individually  in  several  layers  of 
absorbent  packaging  material,  placed  in 
a  secondary  heat-sealed  bag,  and  then  in 
a  standard  corrugated  cardboard 
container  which  will  be  filled  with 
cushioning  material  and  sealed  with 
reinforrod  jiaper  tape. 

Solution  standards  will  be  placed  in 
the  first  heat-sealed  bag,  then  placed  in 
form-fitting  styrofoam  containers  which 
are  wrapped  in  cellucrepe  material  and 
placed  in  a  secondary  heat-sealed  bag. 
They  will  then  be  inserted  into  a 
padded  mailer  and  sealed  with 
fiberglass  tape. 

According  to  the  letter  submitted  by 
ManTech  on  February  21,  1991,  there  is 
a  charge  for  the  standards  which  should 
accrue  an  estimated  amount  of  $60,000 
per  year  in  sales  from  the  foreign 
distribution  of  the  analylical  samples. 

In  its  petition  ManTech  also  states 
that  it  will  support  and  encourage  good 
quality  assurance  practices  to  several 
thousand  laboratories  in  93  foreign 
countries. 

b.  Decision  on  petition.  EPA  has 
detemjined  to  grant  the  ManTech 
petition.  The  Agency  generally  treats 
petitions  for  exemption  to  export  PCBs 
more  stringently  than  petitions  to 
distribute  PCBs  within  the  United 
States.  This  is  because  once  the  PCBs 
cross  beyond  our  borders,  the  United 
States  loses  its  ability  to  monitor  the 
handling  and  distribution  activities,  to 
inspect  the  receiving  facilities  for  any 
regulatory  violations,  or  to  protect 
health  or  the  environment  from  releases 
of  those  PCBs  that  might  lead  to 
additional  PCB  contamination  in  this 
country.  However,  EPA  believes  that 
those  concerns  are  mitigated  in  the 
export  of  PCBs  in  small  quantities  for 
research  and  development  particularly 
given  the  viscosity,  quantify,  marking, 
and  packaging  of  the  PCBs,  as  well  as 
the  careful  handling  of  the  PCBs  by 
trained  personnel  as  described  in  the 
petition.  Since  there  are  no  substitutes 
for  PCB  analytical  samples,  the  good 
faith  efforts  finding  has  been  met.  No 
comments  were  submitted  to  EPA  for 
further  consideration  during  the 
comment  period. 

ManTecn  is  prohibited  from,  exporting 
PCBs  in  excess  of  the  amour i.s  aad 


quantities  specified  in  its  petition  (i.e., 
less  than  500  grams/year),  and  will  be 
required  to  petition  EPA  and  obtain  an 
exemption  prior  to  an  increase  in  the 
quantity  or  a  change  in  the  manner  of 
handling  PCBs  under  the  ManTech 
exemption.  EPA  will  consider  any  such 
change  as  a  new  exemption  petition  and 
address  the  request  by  rulemaking.  If 
ManTech  wishes  to  continue  its  export 
activities  beyond  the  1-year  timeframe, 
according  to  the  EPA  approved 
exemption,  a  certified  letter,  pursuant  to 
the  amended  Interim  Procedural  Rules 
promulgated  in  this  rule,  must  be 
submitted  to  EPA  at  least  6  months  prior 
to  the  expiration  of  the  exemption. 

2.  Restek  Corporation.  On  June  8, 
1990,  Restek  requested  an  exemption  to 
process  and  distribute  in  commerce  for 
export  small  quantities  of  PCBs  for 
research  and  development  to  calibrate 
analytical  instruments. 

a.  Current  petition.  Restek  seeks  to 
process  and  distribute  small  quantities 
(less  than  100  grams/year)  of  PCBs  for 
research  and  development  under  40 
CFR  761.80.  The  PCBs  will  be 
purchased  from  companies  already 
exempted  by  EPA,  then  diluted  to  a 
concentration  of  1 ,000  jig/mL  in  solvent. 
The  only  processing  will  be  to  prepare 
gravimetric  standards  of  the  PCBs.  The 
concentration  of  these  standards  will  be 
verified  by  gas  chromatography.  Once 
verified,  these  solutions  will  be 
packaged  in  a  flame-sealed,  amber  glass 
ampul  in  volumes  of  1  milliliter.  The 
sealed  ampuls  will  be  overwrapped  in  a 
plastic  tube  with  adequate  cushioning  to 
prevent  damage  during  shipment.  These 
solutions  will  be  shipped  via  common 
carrier  domestically  and  exported  to 
foreign  customers.  Restek  will  comply 
with  all  relevant  DOT  and  overseas 
shipping  regulations. 

All  processing  and  distribution  will 
be  periformed  at  the  Restek  facility  at 
110  Benner  Circle.  Bellefonte,  PA.  The 
estimated  amount  of  PCBs  to  be 
processed  and  distributed  in  commerce, 
both  domestic  and  foreign,  will  not 
exceed  100  grams  per  year.  Restek  states 
that  the  small  amounts  of  laboratory 
waste  generated  during  the  production 
procedures  will  be  collected  and 
disposed  of  in  accordance  with  all 
Federal.  State,  and  local  regulations, 
and  the  total  amount  of  waste  will  be 
less  than  1  gram  per  year.  Restek  states 
that  all  PCBs  will  be  handled  by 
qualified  organic  chemists. 

There  are  no  substitutes  available 
which  can  be  used  to  calibrate 
analytical  instrumentation  for  PCBs. 
Restek  estimates  that  the  cost  of  denial 
of  this  petition  could  cause  a  loss  of 
business  amounting  to  $280,000  per 
year. 
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b.  Decision  on  petition.  EPA  has 
detennined  to  grant  the  Restek  petition. 
As  stated  above,  EPA  generally  treats 
petitions  for  exemption  to  export  RGBs 
more  stringently  than  petitions  to 
distribute  PCBs  within  the  United 
States.  This  is  because  once  the  PCBs 
cross  beyond  our  borders,  the  United 
States  loses  its  ability  to  monitor  the 
handling  and  the  distribution  activities, 
to  inspect  the  receiving  facilities  for  any 
regulatory  violations,  or  to  protect 
health  or  the  environraent  from  releases 
of  those  PCBs  that  might  lead  to 
additional  PCB  contamination  in  this 
country.  However.  EPA  beheves  that 
those  concerns  are  mitigated  in  the 
export  of  PCBs  in  small  quantities  for 
research  and  development  particularly 
given  the  viscosity,  quantity,  marking, 
and  packaging  of  the  PCBs  involved,  as 
well  as  the  careful  handUng  of  the  PCBs 
by  trained  personnel  as  described  in  the 
petition.  Further,  since  no  PCB 
substitutes  exist  for  anaUlical  standards 
of  PCBs.  the  good  faith  efforts  criterion 
has  been  met.  No  comments  were 
submitted  to  EPA  for  fiuther 
consideration  during  the  comment 
period. 

Restek  is  prohibited  from  exporting 
PCBs  in  excess  of  the  amounts  and 
quantities  specified  in  their  exemption 
petition  (less  than  100  grams/year),  and 
will  be  required  to  petition  EPA  to 
obtain  an  exemption  prior  to  an  increase 
in  the  quantity  or  a  change  in  the 
manner  of  handUng  PCBs  under  the 
Restek  exemption.  EPA  will  consider 
any  such  change  as  b  new  exemption 
petition  and  address  the  request  by 
rulemaking.  If  Restek  wishes  to  continue 
its  export  activities  beyond  the  l-yeax 
timeframe,  according  to  the  EPA 
approved  exemption,  a  certified  letter, 
pursuant  to  the  amended  Interim 
Procedural  Rules  promulgated  in  this 
rule,  must  be  submitted  at  least  6 
months  prior  to  the  expiration  of  the 
exemption. 

3.  Joseph  Simon  Sons,  Inc..  On  Apnl 
9. 1987,  Joseph  Simon  Sons.  Lnc. 
requested  an  exemption  to  distribute  in 
commerce  and  export  for  disposal  PCB- 
Contaminated  Transformers  that  have 
been  drained  of  all  free-flowing  Uquids. 

a.  Current  petition.'The  drained 
electrical  transformers  would  be 
packaged  in  shipping  containers  at 
locations  in  the  states  of  Utah. 
Cahfomia,  and  Washington  and  then 
shipped  to  the  Far  East  for  salvage.  To 
ensure  that  all  the  drained  electrical 
transformers  being  exported  had 
contained  fluid  vnth  a  PCB 
concentration  of  less  than  500  ppm. 
Joseph  Simon  Sons  would  require  its 
customers  to  provide  analytical  reports 
showing  the  serial  number  of  each  unit 


and  the  PCB  concentration.  The 
estimated  pounds  of  drained  electrical 
transformers  to  be  processed  from  each 
of  the  3  states  identified  would  be  1 
milUon  pounds. 

b.  Decision  on  petition.  EPA  has 
determined  to  deny  this  request  for  an 
exemption.  EPA  has  detennir>ed,  due  to 
the  large  amounts  of  PCBs  and  the 
availability  of  an  alternative  option, 
namely  reclassifying  the  transformers  to 
non-PCB  status,  that  this  petition  fails 
the  unreasonable  risk  and  good  faith 
efforts  criteria  as  required  in  TSCA 
section  6(e)(3)(B).  EPA  is  very  stringent 
regarding  the  export  of  PCBs  because 
once  the  PCBs  cross  beyond  our  borders, 
the  United  States  loses  its  ability  to 
monitor  the  handUng  and  distribution 
activities,  to  inspect  the  receiving 
facilities  for  any  regulatory  violations, 
or  to  protect  health  or  the  environment 
from  releases  of  those  PCBs.  Thus,  EPA 
has  found  that  the  manufacturing, 
processing  and  distribution  in 
commerce  of  PCBs  and  PCB  Items  for 
export  in  concentrations  of  50  ppm  or 
greater  present  an  unreasonable  risk  of 
injury  to  health  and  the  environment 
within  the  United  States  (40  CFR 
761.20). 

This  petition  requests  to  export  a  large 
amount,  approximately  3  million 
pounds,  of  drained  PCB-Contaminated 
Electric  Equipment  to  the  Far  East  fcx- 
salvage.  Generally.  EPA  does  not  allow 
export  of  PCB-contaminated  equipment 
for  disposal  because  some  countries 
have  failed  to  develop  safe  methods  of 
PCB  disposal  and  salvaging,  and 
because  EPA  has  limited  abihty  to 
ensure  that  such  activities,  including 
reuse  of  the  salvaged  material,  does  not 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment  in  the 
United  States. 

The  Agency  has  previously 
recognized  that  PCB  contamination  is  a 
global  problem,  and  that  use  and  other 
activities  cormected  with  PCBs  outside 
the  United  States  may  lead  to  additional 
PCB  contamination  of  this  country.  EPA 
concluded  in  1979  that  the  distribution 
in  commerce  of  certain  PCBs  for  export 
constitutes  an  linreasonable  risk  of 
injury  to  health  and  the  environment  in 
the  United  States  (44  FR  31514.  May  31, 
1979]  and  maintains  that  the  activities 
proposed  by  the  petitioner  would 
present  an  unreasonable  risk. 

Further,  in  determining  whether  good 
faith  efforts  have  been  taken  to  develop 
a  substitute  for  PCBs.  EPA  considers 
whether  alternatives  are  available  to  the 
person  requesting  an  exemption.  In  this 
case,  there  is  a  safer  alternative  available 
to  petitioners,  namely  that  the 
transformer  be  reclassified  to  non-PCB 
status  through  a  drain,  flush,  and  refill 


process  according  to  40  CFR 
761.30(aX2Hv).  Such  non-PCB 
transformers  could  then  be  exported  for 
any  purpose  acowding  to  40  CFR 
761.20(b)(2).  Because  a  readily  available 
substitute  for  PCB-contaminated 
equipment  exists,  namely 
decontaminated  equipment,  the  good 
faith  efforts  critericm  has  not  been  meL 
No  comments  were  submitted  to  EPA 
for  further  consideration  during  the 
comment  period. 

D.  Processing  and  Distribution  in 
Commerce 

EPA  received  one  petition  requesting 
an  exemption  to  allow  the  processing 
and/or  distribution  in  commerce  of 
PCBs. 

R.T.  Corporation  (RTCorp.).  On 
March  31. 1989.  RTCorp.  requested  an 
exemption  to  process  and  distribute  in 
commerce  PCBs  as  anal)1ical  reference 
samples  derived  from  actual  waste 
materials.  Even  if  RT  Corp.  obtains  such 
an  exemption,  use  of  such  samples  is 
banned  unless  authorized  by  rule.  EPA 
is  creating  such  a  use  authorization  in 
this  rule.  (See  unit  VI.  of  this  preamble 
for  a  further  discussion.) 

a.  Current  petition.  RT  Corp.  seeks  to 
blend  samples  containing  PCBs  in 
various  materials  that  have  been  taken 
from  spills  and  Superfund  sites, 
duplicating  real  world  laboratory 
situations.  These  samples  will  provide 
EPA.  contract  labs,  and  other  facihties 
with  interlaboratory  comparabihty  and 
access  to  real  world  references.  RT  Corp. 
states  that  these  procedures  will  be  done 
under  controlled  conditions  by  trained 
and  experienced  personnel  using 
practices  that  are  designed  to  minimize 
human  and  environmental  exposure  to 
hazardous  substances.  An  estimated 
annual  amount  of  approximately  .5 
pound  of  PCB  samples  will  be 
distributed  in  commerce  to 
environmental  analytical  laboratories  in 
small  quantities  for  inhouse  QuaUty 
Assurance/Quality  Control  programs  by 
Federal,  State  and  municipal 
govenmients,  and  other  clients  wanting 
to  ensure  the  accuracy  of  their  analytical 
results. 

These  reference  samples,  which 
average  50  grams  in  weight,  will  be 
blended  to  homogeneity,  packaged  into 
10  to  50  gram  aliquots,  and  then 
marketed  exclusively  to  laboratories. 
The  total  estimated  annual  amount  of 
PCB-Contaminated  material  at  <500 
ppm  concentration  levels  to  be  allowed 
under  the  exemption  will  be  between 
500  to  1.0O0  poimds.  This  equates  to 
approximately  .5  pound  of  pure  PCB&. 
The  values  of  the  analytes  of  intaretf  are 
determfiined  by  a  round-robin  analysis  by 
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as  many  laboratories  as  necessary  to 
attain  a  95  percent  level  of  confidence. 

RT  Corp.  states  that  these  samples 
will  be  shipped  in  accordance  with  all 
DOT  shipping  requirements  and  that 
they  will  be  packaged  in  hermetically 
sealed  containers  bearing  the  PCB 
warning  label.  Once  the  PCBs  are 
distributed  in  commerce,  the  risk  of 
exposure  to  humans  and  the 
environment  will  be  minimized  by  the 
small  quantities  of  PCBs  used  in  most 
applications,  by  the  matrix  containing 
the  PCBs,  and  by  the  careful  handling 
procedures  typical  of  laboratory  work. 

b.  Decision  on  petition.  EPA  has 
determined  to  grant  the  RT  Corp. 
petition.  EPA  believes  that,  due  to  the 
small  quantities  of  PCBs  in  these 
reference  samples  as  well  as  the  careful 
handling  of  the  PCBs  by  trained 
personnel,  there  is  no  unreasonable  risk 
presented  by  granting  this  exemption 
petition  request.  The  good  faith  efforts 
criterion  has  been  met  because  there  are 
no  substitutes  for  the  "real  world"  waste 
samples  of  PCB  material  associated  with 
this  activity.  RT  Corp.  must  comply 
with  all  Federal,  State,  and  local  laws 
governing  the  handling  of  these 
samples.  In  addition,  once  the  use  of  the 
samples  is  complete,  all  of  the  disposal 
requirements  contained  in  40  CFR  part 
761  apply. 

One  commenter  to  the  proposal 
expressed  support  for  issuing  this  use 
authorization.  However,  it  was  also 
suggested  by  this  commenter  that  EPA 
broaden  this  authorization  to  include 
samples  processed  and  distributed  in 
connection  with  R&D  activities.  As 
noted  by  the  commenter.  EPA  has 
already  solicited  comments  on  this 
revision  in  the  June  10. 1991  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  with  respect  to  amendments 
to  the  PCB  disposal  rules.  A  broader 
application  of  this  use  authorization  is 
more  appropriately  addressed  by  the 
proposed  Disposal  Amendments  in  that 
the  Agency  will  be  able  to  obtain  more 
extensive  public  comment  and  conduct 
a  more  comprehensive  review  of  this 
issue. 

RT  Corp.  is  prohibited  from 
distributing  in  commerce  PCBs  in 
excess  of  the  amounts  and  quantities 
specified  in  this  petition  (i.e..  less  than 
.5  pound  of  PCBs).  and  will  be  required 
to  petition  EPA  and  obtain  an 
exemption  prior  to  an  increase  in  the 
quantity  or  a  change  in  the  manner  of 
handling  PCBs  under  the  RT  Corp. 
exemption.  EPA  will  consider  any  such 
change  a  new  exemption  petition  and 
address  the  request  by  rulemaking.  If  RT 
Corp.  wishes  to  continue  its  processing 
and  distribution  activities  beyond  the  1- 
year  timeframe,  according  to  the  EPA 


approved  exemption,  a  certified  letter, 
pursuant  to  the  amended  Interim 
Procedural  Rules  promulgated  in  this 
rula.  must  be  submitted  at  least  6 
months  prior  to  the  expiration  of  the 
exemption. 

VI.  Use  Authorization  for  Analytical 
Reference  Samples  Derived  from  Waste 
Materials 

EPA  is  granting  a  use  authorization 
for  analytical  reference  samples  that 
contain  PCBs  and  are  derived  from 
waste  materials  provided  that  the 
samples  have  been  processed  and 
distributed  in  commerce  pursuant  to  an 
exemption  granted  under  TSCA  section 
6(e)(3)(B).  As  discussed  above.  EPA  has 
already  granted  an  authorization  for  the 
use  of  PCBs  in  small  quantities  for 
research  and  development  (40  CFR 
761.30(j)).  Also  discussed  above  are  the 
reasons  EPA  is  granting  an  exemption 
for  analytical  reference  samples  derived 
from  waste  materials.  These  samples  do 
not  fit  the  definition  for  the  use 
authorization  granted  under  40  CFR 
761.30(j),  and  therefore,  use  of  these 
samples  requires  an  authorization. 

EPA  has  determined  to  authorize  the 
use  of  PCB  analytical  reference  samples 
derived  from  waste  materials  when  the 
samples  have  been  processed  and 
distributed  in  commerce  pursuant  to  an 
exemption  granted  under  TSCA  section 
6(e)(3)(B).  EPA  has  determined  that  the 
use  of  such  samples  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  because  such  samples 
will  be  handled  by  laboratories  that 
have  established  procedures  for 
handling  PCBs.  Further.  EPA  has 
determined  that  the  use  of  such  samples 
will  further  efforts  to  implement, 
comply  with,  and  enforce  the 
requirements  for  PCBs  under  TSCA. 
Once  the  use  of  such  samples  is  over, 
persons  who  have  used  the  samples  are 
subject  to  any  Federal.  State,  and  local 
law  governing  the  disposal  of  the  PCBs. 
including  the  rules  found  in  40  CFR  part 
761. 

VII.  Changes  to  Interim  Procedural 
Rule 

In  this  rule.  EPA  is  adopting 
procedures  for  renewing  exemptions.  A 
petitioner  granted  an  exemption  in  this 
rule  or  in  any  future  rule,  and  who 
wishes  to  renew  that  exemption,  must 
submit  a  letter  by  certified  mail  to  EPA 
stating  that  a  renewal  is  desired  and 
certifying  that  the  specific  type(s)  of 
PCB  activities,  the  procedures  for 
handling  the  PCBs.  the  amount  of  PCBs 
handled,  and  all  other  activities 
specified  in  the  original  e.xemption 
request  have  not  been  changed. 


To  provide  EPA  with  sufficient  time 
to  include  the  renewal  submission  in 
the  next  PCB  exemption  rulemaking,  the 
request  and  certification  must  be  sent  by 
certified  mail  and  received  by  EPA  at 
least  6  months  prior  to  the  expiration 
date  of  the  existing  exemption. 

If  the  renewal  submission  is  not 
received  at  least  6  months  prior  to  the 
expiration  date,  the  original  exemption 
activities  must  cease  at  the  1-year 
expiration  date.  If  there  are  any 
increases  from  the  original  petition  in 
the  amounts  of  PCBs  or  any  changes  in 
the  manner  in  which  they  are  handled, 
EPA  will  consider  the  submission  to  be 
a  petition  for  a  new  exemption. 

This  amendment  does  not  affect 
exemption  petitions  granted  under 
§761. 80(g)  or  petitions  granted  by  EPA 
prior  to  the  effective  date  of  this  final 
rule,  provided  the  type  of  activities,  the 
procedures  for  handling  the  PCBs,  and 
any  other  terms  of  the  exemption  have 
not  changed.  However,  any  petitioner 
granted  an  exemption  in  a  prior  rule 
who  wishes  to  alter  the  activities  as 
previously  approved  by  the  Agency  in 
granting  the  exemption  must  submit  a 
new  petition  and  must  refrain  from  any 
of  the  new  activities  until  EPA  makes  a 
determination  on  that  petition  by 
rulemaking.  EPA  will  review  the  new 
petition  during  the  next  rulemaking 
process  and  determine  whether  to  grant 
or  deny  the  exemption. 

A  commenter  suggested  EPA  refine  its 
procedures  and  the  time  it  takes  to 
respond  to  an  exemption  petition. 
Ideally.  EPA  would  like  to  respond  to 
exemption  petitions  more  expeditiously; 
however,  this  is  not  practical.  Several 
factors  influence  the  review  and 
processing  of  exemptions,  such  as,  the 
complexity  of  issues,  the  number  of 
petitions  and  the  structure  of  the 
rulemaking  process.  Although  the 
schedule  for  responding  to  exemption 
petitions  may  not  be  aggressive  enough 
for  some,  in  this  rulemaking,  EPA  has, 
to  the  extent  possible,  modified  the 
filing  procedures  for  the  exemption 
rulemaking  process. 

One  commenter  suggested  that  to 
relieve  the  resource  burden  necessary  to 
carry  out  the  rulemaking  process,  EPA 
should  also  automatically  renew 
petitions  that  are  based  on  a  renewal 
letter,  and  that  involve  minor  changes 
that  do  not  present  an  unreasonable  risk 
to  health  and  the  enviroimient.  EPA 
agrees  that  allowing  automatic  renewal 
for  minor  changes  would  provide  more 
flexibility.  However,  TSCA  only 
authorizes  the  Administrator  to  grant 
exemptions  by  rule,  if  he/she 
determines  the  activity  in  question  does 
not  present  an  unreasonable  risk  to 
health  and  the  environment  and  that  the 
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petitioner  has  met  the  good  faith  effort 
criteria  (15  U.S.C.  6(e)(3)(B)). 
Consequently,  the  Administrator  cannot 
forego  rulemaking  and  renew  all 
exemptions  automatically  vvithout  an 
analysis  of  risk  as  suggested  by  the 
commenter, 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  FlexibiHty 
Act  (the  Act),  5  U.S.C.  603,  EPA 
prepared  an  initial  regulatory  flexibility 
analysis,  which  describes  the  impacts  of 
the  rule  on  small  business  entities  in 
connection  with  the  proposed 
rulemaking. 

In  this  analysis,  EPA  tried  to  estimate 
the  cost  of  this  proposed  rule  on  the 
small  businesses  whose  petitions  EPA 
has  denied.  For  purposes  of  this 
regulatory  flexibility  analysis,  EPA 
considers  a  small  business  to  be  one 
whose  annual  sales  revenues  were  less 
than  $40  million.  This  cutoff  is  in 
accordance  with  EPA's  definition  of  a 
small  business  for  purposes  of  reporting 
under  section  8(a)  of  TSCA,  which  was 
published  in  the  Federal  Register  of 
November  16,  1984  (49  FR  45430). 


Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  which 
provides  that  section  603  of  the  Act 
"shall  not  apply  to  any  proposed  or 
final  rule  if  the  Agency  certifies  that  the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities," 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  EPA  is  sending  a  copy  of  this 
rule  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

EPA  further  notes  that  section  606  of 
the  Act  states  that  the  requirements  of 
section  603  do  not  alter  in  any  manner 
standards  otherwise  applicable  by  law 
to  Agency  action.  Current  law,  section 
6(e)(3)(.^)  and  (B)  of  TSCA  and  EPA's 
PCB  Ban  Rule.  40  CFR  part  761, 
prohibits  the  manufacture,  processing, 
and  distribution  in  commerce  of  PCBs. 
This  rule,  under  section  6(e)(3)(B)  of 
TSCA,  would  exempt  persons  from 
these  prohibitions  where  petitioners 
have  demonstrated  that  granting  an 
exemption  would  not  result  in  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  and  that  they  have 
made  good  faith  efforts  to  develop 
substitutes  for  PCBs.  Both  small  and 
large  businesses  must  meet  the  same 
statutory  standard.  Thus,  even  if  EPA 
believed  that  it  was  an  economically 
desirable  policy  to  grant  an  exemption 
petition  for  a  small  business,  it  could  do 
so  only  if  the  small  business  met  the 
requirements  set  forth  in  TSCA.  This 
rule  would  not  add  to  the  burden  placed 
on  small  businesses,  it  would  only 
remove  the  prohibition  placed  on  such 
businesses  through  granting  an 
exemption.  Owners  of  individual  small 
businesses  who  elect  to  petition  the 
Administrator  to  engage  in  activities 
otherwise  banned  by  the  statute  have 
aheady  considered  the  economic 
consequences  of  conducting  these 
activities,  and  nonetheless  have  opted  to 
pursue  an  authorization  for  these 
activities.  Finally,  because  this  rule 
basically  would  benefit  some  small 
entities,  without  imposing  direct 
economic  costs  on  others,  EPA  believes 
that  it  is  appropriate  to  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq..  authorizes 
the  Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  Agencies.  Under  OMB  Control 
Number  2070-0021,  OMB  has  approved 
a  general  information  collection  request 
submitted  by  EPA  for  purposes  of 


collecting  information  for  rulemakings 
on  PCB  exemption  petitions,  and  for  any 
recordkeeping  or  reporting  conditions  to 
PCB  exemption  petitions  granted  by 
EPA. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

EX.  Official  Rulemaking  Record 

For  the  convenience  of  the  public  and 
EPA,  all  of  the  information  originally 
submitted  and  filed  in  dockets  number 
OPTS-66001, 66002, 66008-66008K 
(manufacturing,  processing,  and 
distribution  in  commerce  exemptions)  is 
being  consolidated  into  this  docket 
(docket  number  OPTS-66011). 

Public  comments  are  not  listed 
because  these  documents  are  exempt 
from  Federal  Register  listing  under 
TSCA  section  19(a)(3).  A  public  record, 
along  with  a  complete  index,  is 
available  for  inspection  in  the  Non- 
Confidential  Information  Center, 
Monday  through  Friday  (excluding 
hohdays)  from  12  noon  to  4  p.m.  in 
Room  G-102  (401  M  St..  SW., 
Washington,  DC). 

Previous  Rulemaking  Record 

Previous  rulemaking  related  to 
exemptions  are  cited  in  the  Index  to  the 
Rulemaking  Record  for  Polychlorinated 
Biphenyls,  Manufacturing,  Processing, 
and  Distribution  in  Commerce; 
Exemptions,  Docket  Number  OPTS 
66011  at  A2-File. 

List  of  Subjects 

40  CFR  Part  750 

Adminstrative  practice  and 
procedure,  chemicals.  Environmental 
protection.  Hazardous  substances. 

40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30,  1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I, 
Subchapter  R  is  amended  as  follows: 

PART  750— [AMENDED] 

1.  In  part  750. 

a.  The  authority  citation  for  part  750 
continues  to  read  as  follows: 
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Authority.  15  U.S.C  2605. 

b.  In  §750.11  by  removing  paragraph 
(b),  by  redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (b)  and  (c), 
respectively,  by  revising  newly 
designated  paragraph  (b),  by  designating 
the  undesignated  text  appearing  at  the 
end  of  the  section  as  paragraph  (d)  and 
revising  it.  and  by  adding  new 
paragraph  (e)  to  read  as  follows: 

S750. 11    Filing  of  petitions  for  exemption. 


(b)  Where  to  file.  All  petitions  must  be 
submitted  to  the  following  location: 
OPPT  Document  Control  Officer  (7407). 
Environmental  Protection  Agency,  401 
M  St ,  SVV..  Washington.  DC  20460. 
•     •     •     •     • 

(d)  Request  for  further  information. 
The  Agency  reserves  the  right  to  request 
further  information  as  to  each  petition 
prior  to  or  after  pubhcation  of  the  notice 
of  proposed  rulemaking  required  by 
§750.13. 

(e)  Renewal  requests.  (1)  Any 
petitioner  who  has  been  granted  an 
exemption  under  section  6(e)(3)(B)  of 
TSCA,  on  or  after  May  25, 1994.  and 
who  seeks  to  renew  that  exemption 
without  changing  its  terms,  must  submit 
a  letter  by  certified  mail  to  EPA 
requesting  that  the  exemption  be 
granted  for  the  following  year. 

(i)  This  letter  must  contain  a 
certification  by  the  petitioner  that  the 
type  of  activities,  the  procedures  for 
handhng  the  PCBs,  the  amount  of  PCBs 
handled,  and  any  other  aspect  of  the 
exemption  have  not  changed  from  the 
original  exemption  p>etition  request. 

(ii)  This  letter  must  be  received  by 
EPA  at  least  6  months  prior  to  the 
expiration  of  the  existing  exemption. 

(iii)  If  a  petitioner  fails  to  make  a 
submission  or  the  submission  is  not 
timely  under  this  section,  the  exemption 
will  expire  1  year  from  the  effective  date 
of  granting  that  exemption. 

(iv)  EPA  will  address  a  timely 
submission  of  a  renewal  request  by 
rulemaking  and  either  grant  or  deny  the 
request. 

(2)  Any  petitioner  who  has  been 
granted  an  exemption  on  or  after  May 
25,  1994,  and  who  seeks  to  increase  die 
amount  of  PCBs  handled  or  to  change 
the  type  of  activities,  the  procedures  for 
handling  the  PCBs.  and  any  other  aspect 
of  their  existing  exemption  must  submit 
a  new  exemption  petition  to  EPA.  The 
existing  exemption  activity  may 
continue  until  the  new  submission  is 
addressed  by  rulemaking,  provided  the 
activity  conforms  to  the  tenns  of  the 
current  exemptioo  approved  by  EPA. 
and  the  petitioner  compliee  with  the 


conditions  of  paragraph  {e)(l)  of  this 
section. 

(3)  Any  petitioner  who  has  been 
granted  a  TSCA  section  6(e)(3)(B) 
exemption  in  a  rule  prior  to  May  25, 
1994,  and  who  seeks  to  increase  the 
amount  of  PCBs  handled  or  to  change 
the  type  of  activities,  the  procedures  for 
handling  the  PCBs,  and  any  other  aspect 
of  their  existing  exemption  must  submit 
a  new  exemption  petition  to  EPA.  The 
existing  exemption  activity  may 
continue  imtil  the  new  submission  is 
addressed  by  rulemaking,  provided  the 
activity  conforms  to  the  terms  of  the 
original  exemption  approved  by  EPA. 

§§750.13  and  750.14  [Amended] 

c  In  §§750.13  and  750.14  change  the 
reference  "§750. 11(d)"  to  read 
"§750.11(c)". 

d.  Section  750.31  is  amended  by 
removing  paragraph  fb),  by 
redesignating  paragraphs  (c),  (d)  and  (e) 
as  paragraphs  (b),  (c)  and  (d), 
respectively,  by  revising  newly 
designated  paragraph  fb),  and  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§750.31     Filing  of  petitions  fof  exemption. 


(b)  Where  to  file.  All  petitions  must  be 
submitted  to  the  following  location: 
OPPT  Document  Control  Officer  (7407), 
East  Tower,  Environmental  Protection 
Agency,  401  M  St.,  SVV.,  Washington, 
DC  20460. 
•     •     *     *     • 

(e)  Renewal  requests.  (1)  Any 
petitioner  who  has  been  granted  an 
exemption  under  40  CFR  761.80,  except 
paragraph  (g)  of  40  CFR  761.80,  on  or 
after  May  25,  1994,  and  who  seeks  to 
renew  that  exemption  without  changing 
its  terms,  must  submit  a  letter  by 
certified  mail  to  EPA  requesting  that  the 
exemption  be  granted  for  the  following 
yeai. 

(i)  This  letter  must  contain  a 
certification  by  the  petitioner  that  the 
type  of  activities,  the  procedures  for 
handling  the  PCBs.  the  amount  of  PCBs 
handled,  and  any  other  aspect  of  the 
exemptioii  have  not  changed  from  the 
ori^nal  exemption  petition  request. 

(il)  This  letter  must  be  received  by 
EPA  at  least  6  months  prior  to  the 
expiration  of  the  existing  exemption. 

(iii)  If  a  petitioner  fails  to  make  a 
submission  or  the  submission  is  not 
timely  under  this  section,  the  exemption 
will  expire  1  year  from  the  effective  date 
of  granting  that  exemption. 

(iv)  EPA  will  addi^  a  timely 
submission  of  a  renewal  request  by 
ruiemaking  and  either  grant  or  deny  the 
request. 


(2)  Any  petitioner  who  has  been 
granted  an  exemption  on  or  after  May 
25, 1994.  and  who  seeks  to  increase  the 
amount  of  PCBs  handled  or  to  change 
the  type  of  activities,  the  procedures  for 
handling  the  PCBs.  and  any  other  aspect 
of  their  existing  exemption  must  submit 
a  new  exemption  petition  to  EPA.  The 
existing  exemption  activity  may 
continue  until  the  new  submission  is 
addressed  by  rulemaking,  provided  the 
activity  conforms  to  the  terms  of  the 
current  exemption  approved  by  EPA, 
and  the  petitioner  complies  with  the 
conditions  of  paragraph  (e)(1)  of  this 
section. 

(3)  Any  petitioner  who  has  been 
granted  a  TSCA  section  6(e)(3)(B) 
exemption  in  a  rule  prior  to  May  25. 
1994.  and  who  seeks  to  increase  the 
amount  of  PCBs  handled  or  to  change 
the  type  of  activities,  the  procedures  for 
handling  the  PCBs,  and  any  other  aspect 
of  their  existing  exemption  must  submit 
a  new  exemption  petition  to  EPA.  The 
existing  exemption  activity  may 
continue  until  the  new  submission  is 
addressed  by  rulemaking,  provided  the 
activity  conforms  to  the  terms  of  the 
original  exemption  approved  by  EPA. 

PART  761— [AMENDED] 

2.  In  part  761 

a.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607.  2611, 
2614  and  2616. 

b.  In  §761.30  by  adding  paragraph  (p) 
to  read  as  follows: 

§761.30  Authorizations. 

*     •     •     •     * 

(p)  Analytical  reference  samples. 
PCBs  in  analytical  reference  samples 
derived  from  waste  materials  may  be 
used  only  when  the  samples  originated 
from  a  person  who  has  been  granted  an 
exemption  to  process  and  distribute  in 
commerce  sudi  samples  under  TSCA 
section  6(e)(3)(B).  Once  the  use  of  such 
samples  is  completed,  disposal  of  such 
samples  is  governed  by  all  applicable 
Federal,  State,  and  local  laws,  including 
the  rules  contained  in  this  part. 

c.  In  §761.80  by  adding  paragraphs 
(c)(2)  and  (mM7)  and  by  revising 
paragraphs  (h)  and  (q)  to  read  as 
follows: 

§761.80    Manufacturing,  procMsingand 
distribution  In  conuneroe  exemptions. 


(c)  •  •  • 

(2)  ManTech.  Research  Triangle  Park, 
NO  27709. 


(h)  The  Administrator  grants  the 
follovtdng  petitioners  an  exemption  for  1 


JMI 
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year  to  process  and  distribute  in 
commerce  PCBs  for  analytical  reference 
samples  derived  from  actual  waste 
materials: 

(1)  R.T.  Corporation.  Laramie,  \VY 
82070. 

(2)  [Reserved] 
»     »     *     *     • 

(m)  •  *  * 

(7)  Restek  Corporation,  Bellefonte.  PA 
16823. 

(n)  The  1-year  exemption  granted  to 
petitioners  in  paragraphs  (a)  through 
(c)(1).  (d).  (f).  and  (m)(l)  through  (m)(6) 
of  this  section  shall  be  renewed 
automatically  as  long  as  there  is  no 
increase  in  the  amount  of  PCBs  to  be 
processed  and  distributed,  imported 
(manufactured),  or  exported,  nor  any 
change  in  the  manner  of  processing  and 
distributing,  importing  (manufacturing), 
or  exporting  of  PCBs.  If  there  is  such  a 
change,  a  new  exemption  petition  must 
be  submitted  to  EPA  and  it  will  be 
addressed  through  an  exemption 
rulemaking.  In  such  a  case,  the  activities 
granted  under  the  existing  exemption 
may  continue  until  the  new  petition  is 
addressed  by  rulemaking,  but  must 
conform  to  the  terms  of  the  existing 
exemption  approved  by  EPA.  The  1- 
year  exemption  granted  to  petitioners  in 
paragraphs  (c)(2),  (h)  and  (m)(7)  of  this 
section  may  be  extended  pursuant  to  40 
CFR  750.11(e)  or  750.31(e). 


|FR  Doc,  94-8465  Filed  4-8-94;  8:45  am] 
BILUNG  CODE  eS6&-50-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3180 

[WO-610-411 1-02-241 1-24  1A;  Circular  No. 
2652] 

RIN  1004-AB73 

Onshore  Oil  and  Gas  Unit  Agreements: 
Unproven  Areas;  Correction. 

agency:  Bureau  of  Land  Management, 

Inferior. 

ACTION:  Final  rule;  corrections. 


SUMMARY:  This  document  corrects  errors 
in  the  final  rule  amending  regulations 
on  onshore  oil  and  gas  unit  agreements: 
Unproven  areas,  published  in  the 
Federal  Register  on  November  2,  1993 
(58  PR  58630). 

EFFECTIVE  DATE:  December  2.  1993. 
ADDRESSES:  Inquiries  and  suggestions 
should  be  sent  to:  Director  (610),  Bureau 
of  Land  Management.  1849  C  Street. 
N\V..  Washington.  DC  20240. 


FOR  FURTHER  INFORMATION  CONTACT: 
Erick  Kaarlela.  (202)  452-0340,  or 
Wayne  Stevens,  (916)  978^735. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  that  is  the  subject  of  these 
corrections  amended  43  CFR  part  3180, 
Onshore  Oil  and  Gas  Unit  Agreements: 
Unproven  Areas,  to  provide 
compensatory  royalty  for  unleased 
Federal  tracts  included  within  unit 
participating  areas;  to  clarify  the 
effective  date  of  approval  for  unit 
agreements;  and  to  revise  the  appeal 
provisions  (43  CFR  part  3180.  subpart 
3185)  for  consistency  with  the  related 
provisions  in  the  Onshore  Oil  and  Gas 
Operating  Regulations.  43  CFR  part 
3160. 

As  pubhsheds  the  final  rule  contained 
some  errors  that  are  in  need  of 
correction.  The  final  rule  also  contained 
misleading  language  in  certain 
provisions  relating  to  compensatory 
royalty  for  unleased  Federal  tracts 
included  in  participating  areas.  These 
provisions  must  be  clarified  to  reflect 
prooerly  the  basic  intent  of  the  rule. 

The  following  corrections  are  made  in 
the  final  rule  amending  43  CFR  part 
3180.  Onshore  Oil  and  Gas  Unit 
Agreements:  Unproven  Areas,  which 
was  published  on  November  2,  1993  (58 
FR  58630). 

1.  On  page  58630.  middle  column, 
correct  the  first  line  of  second  full 
paragraph  to  read  "The  comments  cite 
Ptasynski  and" . 

2.  On  page  58630.  middle  column, 
correct  the  third  line  from  the  bottom  to 
read  "the  unit  operator  without 
compensation". 

3.  On  page  58630.  right  column, 
correct  the  twelfth  line  from  the  bottom 
to  read  "the  rule  is  consistent  with  this 
approach". 

§3181.5    [Con-ected] 

4.  On  page  58632.  right  column, 

§  3181.5,  remove  all  after  "30  CFR  part 
206,"  in  line  12  and  replace  with 
"provided  that  no  additional  royalty 
shall  be  due  on  any  production  subject 
to  compensatory  royalty  under  this 
provision." 

§3186.1     [Corrected] 

5.  On  page  58633,  middle  column, 
§  3 1 86. 1 ,  section  1 2  of  model  unit 
agreement,  correct  line  13  from  the  top 
to  read  "the  several  tracts  of  unitized 
land  and". 

§3186.1     [Corrected] 

6.  On  page  58633.  middle  column. 
§  3186.1,  section  12  of  model  unit 
agreement,  correct  lines  23  and  24  from 
the  top  to  read  "allocated  to  the  working 
interest  owner{s)  of  each  tract  of 
unitized  land  in  said  participating". 


§3186.1    [Corrected] 

7.  On  page  58633,  right  column, 
§3186.1,  section  17  of  model  unit 
agreement,  correct  line  2  of  paragraph 
(b)  to  read  "approved  under  section  11 
of  this  agreement". 

§3186.1    [Corrected] 

8.  On  page  58633.  right  column, 
§3186.1.  section  17  of  model  unit 
agreement,  correct  line  11  of  paragraph 
(b)  to  read  "holding  working  interests  in 
committed  leases  within", 

§3186.1    [Corrected] 

9.  On  page  58633,  right  column. 
§3186.1,  section  17  of  model  unit 
agreement,  correct  line  22  of  paragraph 
(b)  to  read  "the  committed  tracts  within 
the". 

§3186.1    [Corrected] 

10.  On  page  58633,  right  column, 
§3186.1,  section  17  of  model  unit 
agreement,  correct  line  26  of  paragraph 
(b)  to  read  "royalty  assessment  imder 
section  14". 

Dated:  March  31.  1994. 
Mat  Nlillenbach, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-8446  Filed  4-8-94:  8:45  ami 

BILUNG  CODE  4310-a4-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30,  40,  98, 147, 150, 151, 
and  153 

[CGD  92-100] 

RIN2115-AE35 

Bulk  Hazardous  Materials 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  on  carriage  of  bulk 
hazardous  materials  by  adding  cargoes 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  by  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  updates  the 
bulk  hazardous  materials  tables  and 
better  informs  persons  shipping  a  bulk 
hazardous  material  of  that  material's 
compatibility  and  special  handling 
requirements. 

effective  dates:  May  11,  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
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U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SVV.,  room  3406, 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Payne,  Hazardous  Materials 
Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel,  Office  of 
Chief  Counsel. 

Regulatory  History 

On  May  24,  1993,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Bulk 
Hazardous  Materials  in  the  Federal 
Register  (58  FR  29890).  The  Coast  Guard 
received  three  letters  commenting  on 
the  proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Related  Rulemakings 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  a  final  rule  concerning 
noxious  liquid  substances  lists  in  33 
CFR  151.47  and  151.49  (CGD  92-lOOa). 

Background  and  Purpose 

This  rulemaking  is  administrative  in 
nature  and  is  updating  various  Coast 
Guard  hazardous  materials  tables  in  46 
CFR  parts  30.  150.  151.  and  153  to 
include  new  chemicals  and 
requirements  authorized  by  Coast  Guard 
regulations  or  international  law.  This 
rulemaking  also  makes  other  non- 
substantive editorial  changes  and 
corrections. 

For  the  bonofit  of  interested  parties, 
the  IMO  has  published,  in  MEPC/ 
Circular  265,  April  6,  1993  (successor  to 
MEPC/Circular  214).  a  method  to 
detennine  the  Pollution  Category  (Pol. 
Cat.)  and  ship  type  (ST)  for  previously 
unclassified  cargoes  consisting  of  a 
mixture  of  previously  classified, 
pollutant  only,  components.  Copies  of 
the  MEPC/Circular  265  are  available 
from  IMO  by  UTiting  to:  IMO 
Secretariat,  Publications  Section,  4 
Albert  Embankment,  London  SEl  7SR, 
United  Kingdom;  telex  23588.  telefax 
44-71-587-3210. 

Discussion  of  Comments  and  Changes 

1.  In  this  final  rule,  a  number  of  minor 
and  non-substantive  editorial  and 
typographical  corrections  and  changes 
have  been  made  to  various  tables.  These 
changes  include  correction  of  the 


alphabetical  order  of  entries  in  the 
tables  and  lists,  deleting  the  ■■(  )"  or 
"(  )"  from  a  Pol.  Cat.,  or  conversion  of 
IMO  terminology  into  Coast  Guard 
terminology.  Computerized  IMO  tables 
and  lists  were  used  to  generate  the  Coast 
Guard's  revisions  to  its  tables  and  lists. 
Inadvertently,  some  of  the  terminology 
was  not  changed  prior  to  publishing  the 
NPRM. 

2.  Comments  received: 

(a)  One  comment  requested  that  a 
current  cargo  name,  now  being  cross- 
referenced  to  another  cargo  name,  be 
retained  as  an  entry  in  the  regulations. 
Specifically,  the  entry  diisobutyl 
carbinol  is  cross-referenced  to  the  entry 
nonyl  alcohol.  The  comment  noted  that 
tiie  entry  name  diisobutyt  carbinol  is  the 
product  name  used  by  the  company.  As 
the  regulations  now  stand,  either  name 
may  be  used  as  a  cargo  name,  however, 
the  referenced  name,  in  this  case  nonyl 
alcohol,  is  the  preferred  name.  In  order 
to  relieve  an  unnecessary  burden  on 
industry,  the  Coast  Guard  agrees  to 
retain  the  entry  name  diisobutyl 
carbinol  in  its  regulations  for  the 
foreseeable  future  while  still  cross- 
referencing  it  to  the  entry  nonyl  alcohol 
as  used  in  the  international  chemical 
codes  and  U.S.  regulations. 

fb)  Oine  comment  requested  that  the 
Pol.  Cat.  for  the  entry  sodium  silicate  be 
retained  as  "D"  instead  of  the  noted 
future  proposed  change  to  "C".  In  the 
appendix  to  the  notice  of  proposed 
rulemaking,  a  list  of  future  "upgrades" 
to  current  entries  in  Coast  Guard 
regulations  was  brought  to  the  public's 
attention.  This  rulemaking  does  not 
change  the  Pol.  Cat.  of  this  commodity. 
The  change  will  be  addressed  by  a 
future  rulemaking.  However,  the  point 
brought  out  in  the  comment  is  of 
importance  to  the  Coast  Guard  in 
allowing  time  necessary  to  review  the 
data  submitted  with  the  comment,  and 
to  make  any  necessary  proposals  to  the 
international  bodies,  of  which  the  Coast 
Guard  is  a  party,  in  order  to  revise  this 
Pol.  Cat.,  if  warranted.  The  Coast  Guard 
notes  that  the  change  in  Pol.  Cat.  of  this 
or  any  commodity  does  not.  at  this  time, 
effect  tjie  domestic  carriage  in  barge. 

(r)  The  final  comment  raised  the 
following  issues; 

(1)  In  table  151.05  the  comment 
recommended  that  the  concentration  for 
benzene  in  the  entry  "benzene,  toluene, 
xylene  mixture  [having  0.5%  benzene  or 
more)"  be  increased  to  10%  as  in  other 
entries With  benzene  as  a  component. 
Tlie  Coast  Guard  had  noted  this 
anomaly  since  pubHcation  of  the  NPRM, 
and  agrees  with  the  commer.t  The  Coast 
Guard  will  modify  this  con.pnfrution 
accordingly. 


(2)  In  table  151.05  and  table  1  of  part 
153  the  comment  recommended  the 
entry  "benzene  hydrocarbon  mixtures 
(having  10%  benzene  or  more)"  and  the 
revised  entry  "benzene,  toluene,  xylene 
mixture  (having  10%  benzene  or  more)" 
be  combined  into  one  entry.  The  Coast 
Guard  does  not  accept  this 
recommendation.  These  two  entries 
have  been  included  in  its  regulations  to 
accommodate  various  commercial 
products  of  long  standing. 

(3)  In  table  151.05  the  comment 
recommended  the  entry  "butadiene"  be 
renamed  "butadienes,  inhibited"  to  be 
consistent  v^th  the  listing  in  the 
Research  and  Special  Programs 
Administration  (RSPA),  DOT 
regulations  at  49  CFR  172.101.  table 
172.101  for  packaged  cargoes,  also 
noting  that  this  nomenclature  is  used  by 
the  United  Nations  (U.N.).  The  Coast 
Guard  does  not  accept  this 
recommendation.  The  entry 
"butadiene  "  is  the  proper  cargo  name  in 
both  the  Coast  Guard's  bulk  cargo 
regulations  and  the  IMO  (also  a  U.N. 
body)  international  chemical  codes 
when  moving  this  conunodity  in  bulk 
by  the  water  mode. 

(4)  In  table  151.05  recommended  the 
entry  "caustic  soda  solution"  be 
renamed  "sodium  hydroxide  solution" 
to  bo  consistent  with  the  listing  in  49 
CFR  table  172.101  for  packaged  cargoes, 
also  noting  that  this  is  U.N. 
nomenclature.  The  Coast  Guard  does 
not  accept  this  recommendation.  The 
entry  "caustic  soda"  is  a  proper  cargo 
name  of  long  standing  in  the  Coast 
Guard's  bulk  cargo  regulations  based 
upon  its  use  by  the  caustic  chemical 
industry.  However,  the  Coast  Guard 
takes  this  opportunity  to  note  that  the 
IMO  chemical  codes  use  the  name 
"sodium  hydroxide  solution"  when 
moving  this  commodity  in  bulk  by  the 
water  mode.  Therefore,  the  Coast  Guard 
had  previously  included  and  cross- 
referenced  the  international  cargo  name 
to  the  U.S.  domestic  cargo  name,  thus 
allowing  the  use  of  either.  Also, 
indirectly,  the  comment  made  the  same 
recommendation  for  the  entry  "caustic 
potash  solution".  For  the  reasons  set  out 
above,  this  entry  will  continue  to  be 
listed  along  with  its  appropriate  cross- 
reference,  "potassium  hydro.xide 
solution". 

3.  Subsequent  to  the  publishing  of  the 
NPRM,  the  Coast  Guard  received  test 
data  showing  the  compatibility  between 
two  commodities  previously  not 
permitted  to  be  stowed  adjacent  to  each 
other.  To  reflect  this  new  information, 
the  Coast  Guard  is  including,  as  a  new 
exception  to  the  chart  in  appendix  I  of 
46  CFR  part  150,  the  commodities 
isodecyl  alcohol  and  caustic  soda 
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solution.  50%.  Industry  may  now 
transport  these  conunodities  in  adjacent 
tanks  onboard  tank  vessels.  Inclusion  of 
this  exception  in  the  final  rule  will 
relieve  an  unnecessary  burden  on 
industry. 

Also,  the  Coast  Guard  is  changing  the 
compatibility  group  for  the  commodity 
"soyabean  oil  (epoxidized)"  from  its 
t  urrent  group  40  (glycol  ethers),  to 
group  34  (esters).  This  action  is  being 
taken  at  this  time  after  discussions  with 
the  producer  indicated  that  the 
properties  of  the  product  are  more 
similar  to  those  of  esters  than  glycol 
fibers. 

4.  In  this  final  rule,  several 
corrections  are  made  to  entries  in  table 
1  of  part  153,  as  pubhshed  in  the  NPRM. 
They  are: 

(a)  For  the  entr>'  "Butylbenzene  (all 
isomers)",  in  the  "cargo  containment 
system"  column,  type  "11"  is  changed  tu 
read  "III".  This  change  did  not  appear 
in  the  NPRM,  nor  was  it  listed  in  the 
table  of  changes  in  the  preamble  to  that 
notice.  This  omitted  change  represents  a 
"downgrade"  and  relieves  a  burden  on 
industf}'.  The  omission  was  an 
oversight,  and  is  corrected  ia  this  final 
rule. 

(b)  For  the  entry  "Butyraldehyde  (all 
isomers)",  in  the  "pcilution  r^itugory" 
column,  inadvertently,  category  "B" 
was  not  changed  to  read  "C"  as 
proposed  This  is  corrected  in  the  final 
role. 

(c)  The  Pol.  Cat.  for  the  entry  "l.l- 
Dichloroethane"  was  proposeit  to  be 
c  hanged  to  "D",  fn^m  "13".  However, 
t.his  change  was  applied  inadvertently  'o 
the  entry  "Dichlorubi.-nzene  [i\\ 
isomers)".  The  Pol.  Cat.  for  "1.1- 
Dichloroethane"  is  corrected  to  read 

"D "  as  proposed,  and  the  correct  Pol. 
Cat..  "B",  for  "Dichlorobenzerie  (ail 
i.somers)"  is  reinstated  in  the  final  rule 

(d)  The  three  "dichloropropane" 
entries,  created  from  the  prior  entr)- 
"1.1-.  1.2-,  or  1,3-Dichloropropane" 
were  li.sted  without  the  proposed 
change  to  the  Pol.  Cat.  for  each  entry. 
The  appropriate  Pol.  Cat.  is  "C"  for  the 
"1,1-"  and  "1,2-"  isomers,  and  the 
appropriate  Pol,  Cat.  is  "D  '  for  the 
"1,3-"  isomer.  These  entries  ere 
corrected  in  the  final  rule. 

(e)  The  entry  "methylamyl  ketone" 
was  proposed  for  deletion  from  the  table 


because  its  Pol.  Cat.  was  "downgraded" 
from  "C"  to  "D".  Inadvertently,  the 
entry  "methylamyl  alcohol"  was  deleted 
instead.  In  this  final  rule  the  entry 
"methylamyl  ketone"  is  deleted,  and  the 
entry  "methylamyl  alcohol"  is 
reinstated. 

(0  For  the  entry  "Sodium  hydrogen 
sulfide  (6%  or  less),  Sodium  carbonate 
(3%  or  less)  solution",  in  the  "pollution 
category"  column,  inadvertently, 
category  "[C]"  was  not  changed  to  read 
"B"  as  propo.sed.  and  in  the  special 
requirements  column.  ".409"  was  not 
included.  These  entries  are  corrected  in 
the  final  rule. 

(g)  Upon  review  of  the  NPRM,  it  was 
detennined  that  several  entries,  both 
new  and  existing  had  special 
requirement  ".903"  incorrectly 
included.  These  entries  are;  Alkar>'l 
polyether  (C9-C20);  alpha- 
methylstyrene;  the  noxious  liquid 
entries  numbered  5,  6,  7,  8.  11,  12,  13. 
and  14;  sulfuhydrocarbon,  long  chain 
(Cl8+)  alkylamine  mixture;  undecanoic 
acid;  and  zinc  alky.l  dithiophosphate 
(C3-C14).  Special  requirement  ".903" 
has  been  deleted  from  those  entries  in 
this  final  rule. 

(h)  In  the  footnotes  at  the  bottom  of 
the  table,  old  footnote  "20"  is  now 
included  under  the  new  footnote  "a". 

5.  The  Coast  Guard  was  informed  of 
a  typographical  error  in  table  1  of  par! 
153  f r  r  the  entry  vinylidene  chloride 
Liste<i  in  the  special  requirement 
coli:mn  for  this  vnXry  is  ".550". 
Res»  arch  of  the  regulatory  history  for 
this  cargo  revef.led  that  ".550"  appeared 
for  the  first  time  in  a  final  rule 
published  Msrrh  12.  1987  (52  FR  7765). 
and  has  been  retained  in  the  special 
requirements  column  for  this  entry 
since  that  time.  Thei-e  is  no  special 
reqai.'-ement  ".550".  However,  prior  to 
the  March  12,  1987  rulemaking,  special 
requirement  ".500",  the  requirement  for 
inert  gas  systems,  was  listed  for  this 
entry.  In  this  final  rale  this 
typographical  error  of  ".550"  is 
corrected  to  read  ".500".  The  Coast 
Guard  is  appreciative  of  the  assistance 
it  received  in  discovering  this 
typographical  error. 

A  second  typographical  error  was 
noted  in  table  1  in  the  fire  protection 
system  column  for  the  entry  ammonium 
hydroxide  (28%  or  less  NH3),  a  "2".  It 

Tabu;  of  Changes 


has  been  determined  that  this  "2"  was 
part  of  the  computer  coding  for  bold 
face  print  which  was  not  completely 
deleted  between  its  first  use  in  the 
rulemaking  published  December  5,  1968 
and  the  nilemaking  published  December 
6,  1990  wherein  all  bold  face  print  was 
removed  from  the  table  and  replaced  by 
Roman  type.  This  typographical  error  is 
corrected  in  this  final  rule. 

6.  Subsequent  to  pubUshing  the 
NPRM.  the  IMO  reevaluated  the  Pol. 
Cat.  and  ship  type  of  a  number  of  entries 
based  upon  revised  hazard  profiles 
assigned  by  a  GESAMP  (Group  of 
Experts  on  the  Scientific  Aspects  of 
Marine  Pollution)  working  gro.ip  on  the 
Evaluation  of  the  Hazards  of  Harmful 
Substances  Carried  by  Ships  (LHS).  at  a 
meeting  held  in  February  1993.  Several 
entries  have  been  "downgraded"  as  a 
result  of  these  new  profiles.  They  are: 
ammonium  sulfide  solution  {45%  or 
less);  caustic  potash  solution  (i.e.. 
potassium  hydroxide  solution);  and 
sodium  sulfide  solution  (15%  or  less). 
See  tlie  Table  of  Changes  below  for 
identification  of  changes.  Additionally, 
a  number  of  "upgrades"  occurred  These 
"upgrades"  will  be  summarized  in  a 
future  rulemaking  for  the  information  of 
interested  parties. 

Concurrently,  the  IMO  revised  the 
name  of  two  of  the  new  entrit>s.  They 
are  "alkyl  benzene/-indane/-indene 
(C12-C17  total  carbon)"  to 
"alkylbenzene,  cikylindane.  alkylindene 
mixture  (each  C12-C17) ",  and  "sodium 
fartratfs  and  mono-/di-succinate 
solution"  to  "sodium  tartrates,  sodium 
succinates  solution".  These  name 
changes  are  refiected  in  this  final  nile. 

Note:  Now  entrit-s  to  the  various  tables  are 
indicated  by  a  plus  sign,  "■■»•".  prec  eding  the 
name,  however,  this  svmbol  will  be  deleted 
befo.'e  puhlicalion  in  the  Code  of  Federal 
Reguiarions.  Changes  to  existing  entries  are 
indicated  by  a  bullet,  "•",  precediiij}  the 
name  and  in  boldface  type  within  the  table 
where  possible. 

The  Table  of  Changes  below  lists  all 
changes  to  existing  entries  with  e  brief 
explanation  where  helpful.  This  table 
has  been  slightly  modified  from  that 
which  appeared  in  the  NPRM  to  reflect 
the  changes  and  corrections  noted 
above. 


Cargo  nanne 


Current 


Proposed 


Pollution  category 


Current 


Proposed 


Comments 


Acrylic  acid 


Acrylonitriie-Styfene     copolymer 
dispersion  in  Po»yether  polyo*. 


^k)  change 
No  change 


No  change 
(Dl 


No  change 
D 


46  CFR  153.  Table  i:  Protective 
clothing  requirement  added. 
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Table  of  Changes— Continued 


Cargo  name 


Current 


Alcoholic  12-01 5)  poly(1-3) 

ethoxylates. 
Alcohol(CT2-Cl5)         pol\:3-li) 

ethoxylates. 

•Alcohols  (C13  and  abovp)  

Alkyl(C9-C17)  Isenzenes   

♦Alkylbenzene/-indane/-inc  ie 
mixture    (C12-C17   total    car- 
tX3n). 

Ammonium  hydrogen  phosp!  ^:e 
solution. 

Ammonium  polyphosphate  solu- 
tion. 

•Ammonium  sulfide  sclut!or;i45% 
or  less). 

Amy!  acetate  (iso-,  n-)  

(commercial,  iso-,  n-,  sec-)  Amyl 
acetate. 

Benzene  hydrocartxjn  mixtures 
(having  10%  Benzene  or 
more). 

♦Benzene,  Toluene,  Xylene  mix- 
tures (having  0.5%  Benzene 
or  more). 

Beizene,  Toluene,  Xylene  mix- 
tures (having  10%  Benzene  or 
more). 

BL'yl  acetate  (iso-.  n-)  

Biryl  acetate  (sec-)  

♦&jtyl  benezene  (all  isomers)  .... 

(p-.  crude)  Butyraldehyde 


isf -Butyraldehyde  

rv  Butyraldehyde 

E.;tyrolactone  (gamnoa) 
C.lcium  alkyl  salicylate 


Calcium  naphthenate  in  Minera' 
oil. 

Cart»n  dioxide,  liquid 

♦Caustic  potash  solution  


Chlorobenzene 


4-Chloro-2-methylphenoxyacetic 
acid,  dimethylamine  salt  solu- 
tion. 

1 ,5,9-Cyclododecatrlene 


Cyclohexanol 


Cyclohexanol 


Cyclohexanone, 
mixture. 

Cymene  (para-)  

Decaldehyde  (iso-)  

Decaldehyde  (n-)  

DialkyI  (C10-C14)  benzenes  .... 

Dibutyl  phthalate  (ortho-) 

Dichlorobenzenes  (all  isomers) 

1,1-Dichloroethane  

1,1-.  1,2-,  1 ,3-Dichloropropane 


2.2-Dichloroprop(onic  add 


Proposed 


Alcohol(Cl2-Cl5) 
ethoxylates. 

Alcohcl(Cl2-Cl6) 
ethoxylates. 


pol>(1-5)- 
poly(7-19) 


2,6-Diethylaniline      No  change 


Alcohols  (C13+)   

Alkyl(C9+)benzen€S  

Alkylt>enzene,  Alkylindane. 

Alkylindene      nrnxrure      (each 

C12-C17). 
No  change 


No  change 
No  change 


Amyl  acetate  (all  isomers) 
Amyl  acetate  (all  isomers) 

No  change  , 


Benzene,  Toluene.  Xylene  mix- 
tures (having  lC)^4i  Benzene  or 
more). 

No  change 


(ISO-,  n-)  Butyl  acetate 

sec-Butyl  acetate 

No  change  


1.  (crude)  Butyraldehyde 

2.  Butyraldehyde  (all  isomers)  ... 

Butyraldehyde  (all  isomers)   

Butyraldehyde  (all  isomers)   

gamma-Buiyrolactone  

Calcium  long  chain  alkyl  salicy- 
late (CIS*). 


Cartxjn  dioxide,  liquefied 
No  change  


No  change 
No  change 

No  change 

No  change 
No  change 


p-Cymene  i 

iso-Decaldehyde 

rvDecaldehyde  

No  change 

orr^o-Dibutyl  phthalate  

Dichlorot)enzene  (all  isomers) 
No  change  

1.  1,1-Dichloropropane 

2.  1 ,2-Dichloropropane 

3.  1 ,3-Dichloropropane 

No  change _ 


Pollution  category 


Current 


No  change 

A 


No  change 

D 
No  c  flange 


1'  ] 

@D 

8 

No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 

B 

B 

No  change 

Not  applicable 

No  change 

No  change 


Not  applicable 
C 

No  change 

[C] 

[B] 


IC] 

No  change 
No  change 
No  change 

[D] 
No  change 
No  change 

B 

B 

B 

B 
No  change 

[C] 


Proposed 


No  change 
B 


No  change 

III 
No  change 


D 

D 

C 

No  change 
No  change 

No  change 
No  ctiange 
No  change 


No  change 
No  change 
No  change 

» 

C 

No  change 

Not  applicable 

No  change 

No  change 


Not  applicable 
D 

No  change 

C 


D 

No  change 
No  change 
No  change 

D 
No  change 
No  change 

D 

C 

C 

D 
No  change 


Comments 


46  CFR  153.  Table  1:  Type  It  to 
III  Cargo  containment  system; 
additional  requirements. 


46  CFR   153.  Table  1:  Delete 

Special  requirement  .372. 
46  CFR  30,  Table  30.25-1. 
46  CFR  153,  Table  1. 

46  CFR  153,  Table  1:  "^ootnote 


46  CFR  151,  Table  ^51.05:  Irv 
crease  benzene  concentra- 
tion. 

46  CFR  153,  Table  1:  Footnote. 


46  CFR  30,  Table  30^5-1. 
46  CFR  30,  Table  30.25-1. 
46  CFR  153.  Table  1:  Type  II  to 
III  Cargo  containment  system. 
46  CFR  153,  Table  1. 


46  CFR  151,  Table  151.05. 
46  CFR  30,  Table  30.25-1. 


46  CFR  153,  Table  1:  To  be  de- 
leted, product  no  tonger  pro- 
duced. 

46  CFR  151,  Table  151.05. 

46  CFR  153,  Table  1:  Reduced 
requirements. 

46  CFR  153,  Table  1:  Type  II  to 
III  Cargo  containment  system. 


46  CFR  153.  Table  1:  Type  III  to 
I  Cargo  containment  system; 
additional  requirement. 

46  CFR  153,  Table  1:  Delete 
from  table. 


46  CFR  30,  Tatde  30.25-1. 
46  CFR  30,  Table  30.25-1 . 
46  CFR  30,  Table  30.25-1. 

46  CFR  30,  TaWe  30.25-1. 
46  CFR  153,  Table  1. 


46  CFR  153.  Table  1:  Protective 
clothing  requirement  added. 
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Table  of  Changes — Continued 


Cargo  name 


Current 


Diethylene  glycol  butyl  ether  ac- 
etate. 

Diethylene  glycol  ethyl  ether  ac- 
etate. 

Diethylene  glycol  methyl  ether  ... 

Diethylene   glycol   methyl   ether 
acetate. 

Diethylene  glycol  phthalate  

Dimethyl  hydrogen  phosphite  

Dimethyl  polysiloxane  

Dipropylene  glycol  methyl  ether  . 

Dodecytamine,    Tetradecylamine 
mixture. 

Drilling    twine    {containing    Zinc 

salts). 
Epoxylated  Hnear  alcohols,  Ci1- 

C15. 

Ethyl-3-ettx)Kypropionate  

Ethyl  hexyt  tallate  

Fatty  acid  (saturated,  Ci3  and 

above). 
Fish     solubles     (water     biased 

fishmeal  extracts). 

Grease  

Hydrofluorosilicic    acid    (25%    or 

less). 


^-nyafOxy-4-(methylthio)butarx>ic 

acid 
Magnesium  nonyl  phenol  sulfide 

M^nesium  sulfonate  _ 


Methacrytonrtrite , 

Methyl  amyl  ketone 


Methyl  diethanolamine 

<;-Methyl-1-pentene 

4-MethyH-penten6 

Methyl  pentene  

2-Methylpyridine  

3-MettTylpyridine  ._ 

4-Methylpyridine  

N-Methyi-2-pyrrolidone 

4^alpha-Methytstyrene  .. 


Motor     fuel     antt-krxx*     com- 
pounds      (containing       lead 

alkyls)- 
Myrcene  


Naphtha,  cracking  fraction 
o-Nitrochlorot)enzene  


■fNLS  entries  number  5.  6,  7.  8, 
11.  12,  13  and  14. 

Nonene  _ 

Nonyl  ak»hol  (all  isomers)  

Nonyl   phenol   suifkle   (90%   or 


Proposed 


Poly(2-8)alkylene  glycol 

monoalkvl(Cl-C6)  ether  ace- 
tate. 

Poly(2-e)alkytene  gtycol 

rTKinoaB<yl(Cl-C6)  ether  ace- 
tate. 

Poly(2-8)alkytene  giycol 

monoaikyl(Cl-C6i  ether. 

Poly(2-8)aikylene  gtycol 

monoalkyl(Cl-C6)  ether  ace- 
tate. 

No  change  

No  char»ge 

No  change  

Poly(2-8)alkylene  glycol 

monoalkyl(Cl-C6)  ether. 

No  change  


No  change 


No  change 

Fatty  acid  (saturated,  C13*) 
No  change  


Fluorosilicic  acid  (30%  or  less) 


No  change 


Magnesium  k)ng  chain  alkyl 
phenate  sulfide  (C8-C20). 

Magnesium  long  chain  alkaryl 
sulfonate  (C11-C50). 

No  change  

No  change 


No  change 


Hexene  (all  isomers) 
Hexene  (all  isomers) 
Hexene  (all  isomers) 

No  change 

No  change 

No  change 

No  change 


No  change 
No  change 

No  change 


o-Chloronitrobenzene 


No  change 


Nonene  (aJI  isomers) 

No  change  

Alkyl  phenol  suiTide  (C8-C40) 


Pollution  category 


Current 


No  change 

No  chaige 

C 
No  change 

[D] 
« 

[III] 
No  change 

(C] 


[C] 

No  change 

(D) 

Not  applicable 

(CI 

« 

B 
C 

!C] 

No  change 

[C] 
No  char>ge 

B 
■       [B] 

B 

B 

Noctiange 
Not  Etppltcable 

IB] 

No  change 

No  change 

Noctiange 

|C] 

« 


Proposed 


No  change 

No  change 

D 
No  change 


D 

B 

III 

No  change 


C 

No  change 

III 

Not  app>licab)e 

C 

[D] 
D 

D 

D 


No  ctiange 

C 
No  char»ge 

D 

C 

D 

D 

No  change 
Not  applicabie 


No  change 

No  change 

No  change 
C 
ID] 


Comments 


46  CFR   t53.  Table   1     Delete 
from  tabie. 


46  CFR  153.  Table  i:  Type  III  to 

II  Cargo  containment  system 
and  reduced  requirements. 

46  CFR  153,  Table  1:  Type  II  to 

III  Cargo  containment  system. 
To  be  deleted  from  ail  tables. 


To  be  deleted  from  all  tables 


To  be  deleted  from  all  tables. 

46  CFR  151.  Table  151.05:  In- 
crease in  concentration  per- 
mitted to  be  camed;  Protec- 
tive clothing  requirement 
added. 

46  CFR  153.  Table  l  Reduced 
requirements. 

46  CFR  30,  Table  30.25-1 

46  CFR  30,  Table  30.25-1 


46  CFR    153,   Table    1,   Delete 

from  table 
46  CFR  153,  Table  1;  Reduced 

requirements. 
46  CFR  153,  Table  1 
46  CFR  153.  Table  1 
46  CFR  30.  Table  30.25-1 


46  CFR   153,  Table   1;   Delete 

from  tatjle. 
46  CFR  153,  Table  1:  Reduced 

requirement. 
46  CFR  151.  Tatjle  151.05;  Pro- 
tective   ctothing     requirement 

added. 
46  CFR   153,  Table  1:  Delete 

from  table. 
To  be  deleted  from  afl  tables. 
46  CFR  153,  Tat)le  1:  Additional 

requirements. 
46  CFR  153,  Table  1:  Reduced 

requirement 

46  CFR  30,  Table  30.25-1. 
46  CFR  30.  Table  30.25-1 . 
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Table  of  Changes — Continued 


Cargo  name 


Current 


•Oil,       misc.:       Soya       bean 

(epoxtdized). 

Octyl  nitrates  (all  isomers) 

Palm  kernel  oil,  fatty  acid  

Palm  kernel  oil.  fatty  ackj  methyl 

ester. 

n-Paraffins  (C10-C20) 

Phenol 

Phosphorous,  elemental 

Pine  oil „.. 

Potyalkyl(Cl8-C22)    acrylate    in 

Xylene. 

Polyalkylene  oxide  polyol  

Polyglycerol  

Polyisobutylene „ 

Poty(20)oxyethylene         sortjitan 

monooleate. 

Polypropylene  

Potassium  oleate  

Propionaldehyde 

Propyl  acetate  (iso-)  

Propyl  acetate  (n-)  

Propyl  alcohol  (iso-) 

Propyl  alcohol  (rv)  .._ 

Propylbenzene  (Iso-)  

Propyltienzene  (rv)  

Propylene  glycol  ethyl  ether  

Propylene  glycol  methyl  ether  .... 

Sodium  acetate  solution  

Sodium  tDenzoate  solution  

Sodium  aluminate  solution  


Sodium  chlorate   solution   (50% 
or  less). 

•Sodium   hydrogen   sulfide   (6% 

or    less).    Sodium    carbonate 

(3%  or  less)  solution. 
Sodium      hypochlorite      solution 

(15%  or  less). 
Sodium      hypochlorite      solution 

(15%  or  less). 

Sodium  polyacrylate  solution 

Sodium  sulfate  solution  

♦Sodium  sulfide  solution  (15%  or 

less). 
Tetradecylt)enzene  

TriarylprxDsphate  


l.l,l-Trich!oroethane 
1,1,2-Tnchloroethane 


Tnchloroethylene  

1 ,2,3-Trichloropropane 


Tridecylbenzene  

Triethylene  glycol  ethyl  ether  

Triethylene  glycol  methyl  ether  .. 

Trimethylbenzenes  (all  Isomers) 
2,2,4-Tnmethylpentanedlol-l  ,3- 

diisobutyrate. 
2.2,4-Trimethyl-3-pentanol-1 - 

Isobulyrate. 


Proposed 


No  change 


methyl 


Alkyl(C7-C9)  nitrates  

Palm  kernel  acid  oil 

Palm    kernel    acid    oil, 
ester. 

rvAikanes  (C10+)  

No  change  

Phosphorous,  white  (elemental) 

No  change 

No  change 


No  change 

No  change 

Poly('i+)jsobutylene 
No  change 


Poly(5+)propylene  

No  change _ 

No  change 

iso-Propyl  acetate  

n-Propyl  acetate  

Iso-Propyl  alcohol 

n-Propyl  alcohol  

iso-Propylbenzene 

n-Propylbenzene  

Propylene       glycol       monoalkyi 

ether. 
Propylene       glycol       monoalkyi 

ether. 

No  change  

Sodium  benzoate  solution 

Sodium  aluminate  solution  (45% 

or  less). 
No  change  


No  change 


Pollution  category 


Current 


No  change 


Sodium     hypochlor;te      solution 

(25%  or  less)^ 
Sodium  poly(4+)acrylate  solution 

No  change  

No  change , 


No  change 


Triisopropylated 
phates. 

No  change 

No  change 


phenyl     phos- 


No  change 
No  change 

No  change 


Poly(2-8)alkylene'  glycol 

monoalkyl(Cl-C5)  ether. 
Poly(2-8)alkylene  glycol 

monoalkyl(Cl-C6)  ether. 
Trimethylbenzene  (all  Isomers)  .. 
2,2,4-Trimethyl-l  ,3-pentanediol 

diisobutyrate. 
2,2,4-Trimethyl-l  ,3-pentanediol- 

1-isobutyrate. 


A 

No  change 

[CI 

No  change 

B 

Not  applicable 

[B] 

IC] 

[CI 

[III] 
[III) 
[B] 

[Ml] 

[D] 
D 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 

[D] 

[D] 

Not  applicable 

Not  applicable 


[C] 

No  change 
Not  applicable 

|lll] 

[III] 

B 

|C] 

No  change 

B 
B 

B 
B 

[C] 

No  Change 

No  change 

No  change 
No  change 

No  change 


Proposed 


[D] 

B 

No  change 

[D] 

No  change 

C 

Not  applicabie 

C 

C 

C 

III 
III 


III 

c 
c 

No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 

D 

D 

Not  applicable 

Not  applicable 


B 

No  change 

Not  applicable 

III 
III 
C 

[D] 

No  change 

C 
C 

C 
C 

[D] 

No  change 

No  change 

No  cfianga 
No  change 

No  change 


Comments 


46  CFR  153,  Table  1:  Delete 
from  table. 


46  CFR  151,  Table  151.05. 


46  CFR   153.  Table  1:  Delete 
from  table. 


46  CFR  30, 
46  CFR  30, 
46  CFR  30, 
46  CFR  30. 
46  CFR  30, 
46  CFR  30. 


Table  30.25-1. 
Table  30.25-1. 
Table  30.25-1. 
Table  30.25-1. 
Table  30.25-1. 
TaWe  30.25-1. 


46  CFR  151,  Table  151.05. 

46  CFR  151,  Table  151.05:  Pro- 
tective clothir>g  requirement 
added. 

46  CFR  153,  Table  1:  Additional 
requirement. 

46  CFR  153,  Table  1:  Protective 

clothing  requirement  added. 
46  CFR  151.  Table  151.05. 


46  CFR   153.  Table  1:  Delete 

from  table. 
46  CFR  30.  Table  30.25-1. 


46  CFR  153.  Table  1:  Additional 
requirement. 

46  CFR  153,  Table  1:  Additional 

requirement. 
46  CFR   153,  Tab)?  1:  Delete 

from  table. 


46  CFR  30,  Table  30.25-1. 
46  CFR  30,  Table  30.25-1. 
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Table  of  Changes— Continued 


Cargo  name 


Current 


Tripropylene  glycol  methyl  ether 
+Undecanoic  acid  


Undecyl  alcohol  . 
Undecylbenzene 


•Vinylidene  chloride 
Waxes  


Proposed 


Poly(2-8)alkylene  glycol 

monoalkyl(Cl-C6)  ether. 
No  change 


J-Undecyl  alcohol 
No  change 


No  change 
No  change 


Pollution  category 


Current 


No  change 

No  change 

No  change 
[C] 

B 
[D] 


Proposed 


No  change 
No  change 

No  change 

[D] 

D 
D 


+  denotes  newly  added  items. 

Items  with  a  bullet  (•)  or  in  boldface  are  changes  since  the  notice  of  proposed  rule  making. 


Comments 


46  CFR  153,  Table  1;  Reduced 

requirement. 
46  CFR  30,  Table  30.25-1. 
46  CFR   153.  Table   1:   Delete 

from  taWe. 
46  CFR  153,  Table  1:  Conection 

of  special  requirement. 


Regulatory  Assessment 

This  rulemaking  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and.  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
It  is  also  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulator}'  Assessment  is 
unnecessary.  This  rulemaking  is 
adm.inistrative  in  nature  and  updates 
the  chemical  tables  by  adding  cargoes 
recently  authorized  by  the  Coast  Guard 
or  added  to  the  IMO  Chemical  Codes 
and  makes  other  non-substantive 
editorial  changes  and  corrections. 

Small  Entities 

This  final  rule  is  merely 
administrative  in  nature.  This  final  rule 
will  result  in  no  additional  costs  to 
industry'.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Because 
this  rulemaking  is  administrative  in 
nature  and  will  merely  update  current 
chemical  tables  in  Coast  Guard 


regulations,  there  are  no  federalism 
implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  action  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is  an 
administrative  update  of  current  tables 
to  add  chemicals  already  approved 
under  Coast  Guard  regulation  or 
international  law  and  clearly  will  have 
no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation, 
Penalties.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  40 

Cargo  vessels.  Hazardous  materials 
transportation,  Marine  safety. 
Occupational  safety  and  health, 
Seamen.  Vinyl  chloride. 

46  CFR  Part  98 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety,  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 

46  CFR  Part  147 

Hazardous  materials  transportation. 
Labeling.  Marine  safety,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  150 

Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 


health.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safetv. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  30.  40.  98,  147.  150.  151.  and 
153  as  follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3506.  3703:  49  L'.S.C. 
1804:  49  CFR  1.45,  1.46:  Section  30.01-2  also 

issued  under  the  authority  of  44  U.SC.  3507. 

§  30.25-1     [Amended] 

2.  In  §  30.25-1,  revise  table  30.25-1  to 
read  as  follows: 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bui"  Liquid 
Cargoes 


Cargoes 


Acetone  

Acetophenone  

Acetyl  tributyl  citrate  

•Acrylonitrile-Styrene  copoly- 
mer dispersion  in  Polyether 
polyol 

•Alcohols  (C13  and  above), 
see  Alcohols  (C13-I-)  

+Alcohols  (C13+) 

Alcoholic  t>everages.  n.o.s 

Alcohol(C&-Cl  7)(secondary) 
poly(3-6)ethoxylates 


Pollution 
category 


@D 

* 


III 


I 
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Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 

Polkjtkjn 
category 

Alcohol(C6-C1 7)(seconclary) 

po»y(7-12)ethoxylates 

B 

•Alcoho)(Cl2-Cl5)         poly(1- 

3)etiioxylates,                   see 

Alcohol(Cl2-Cl5)     poly(1- 

6)etttoxylate« 

A 

•Alcohol(C12-Cl5)          poJy{3- 

1 1  )ettioxylates,                 see 

Alcohol(C12-C15)     pory(1- 

6),  or  poly(7-19)ethoxylates 

A 

+Alcohol(Cl2-Cl5)         poty(1- 

6)ethoxylates 

A 

+Alcoho)(Cl2-Cl5)         po)y(7- 

i9)€thoxylates 

B 

>Alcohol(Cl2-Cl5) 

po)y(20+)ethoxylates 

c 

•ffvAlkanes  (C10+)  

III 

+iso-   &   cycto-Alkanes   (ClO- 

C11)  

D 

*lso- &cyclo-Alkane4(Cl2+)  .. 

III 

•^Alkaryl  poJyether  (C9-C20)  .... 

B 

+Alkenyl(C11-t-)  amine 

D 

Alkenylsuccinic  acid  

« 

Alkenylsuccintc  anhydride  

f 

■fAlky<(C&^)am)ne,           Alkenyl 

(C12+)  ackj  ester  mixture 

D 

•Alkyl(C9-C17)  benzenes,  see 

Alkyl(C»^)benzenes 

III 

*Alkyl(C9+)t)enzenes  

III 

Alkylbenzenesulfonk:  ackl  (4% 

or  less) - : 

f 

+Alkyl     dithiothiadiazoie     (C6- 

C24)  

D 

+Alkyl   ester   copolymer    (C6- 

C18)  

[D] 

+Alkyl  phenol  sulfide  (C8-C40) 

[D] 

•Alkyl  phthalates  (n-),  see  indi- 

vidual phthalates  

Alkyl    succinate    formaUehyde 

hydroxyannino       condensate 

(3.2%  Of  less)  

1 

AminoethyWiethanolamine, 

Amirxjethylettianolamine    so- 

lution   

III 

•Amyl  acetate  (iso-,   n-),   see 

Amyl  acetate  (all  isomers)  . 

C 

+Amyl  acetate  (all  isomers) 

C 

Amy!  alcohol  (iso-.  n-.  sec-,  pri- 

mary)   

D 

Amyl  ateohd  (tert-)  

III 

Amylene.  see  Pentene  (all  iso- 

mers)   _ 

C 

Amy*  methyl  ketone,  see  Mettv 

yt  amyt  ketone 

c 

AfTjyl  tallate 

f 

•fAnimai  and  Fish  oils,  n.o.s. 

(see  also  Oil.  edible,  or  OA, 

misc.)  _ 

D 

Incluchng: 

CodUveroil 

Lanolin 

Neatsfooloil 

PUchardoU 

Spermoi 

•f  Animal  and  Fish  acid  oils  and 

distilates,  n.a«.  

D 

Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


I  Cargoes 

including: 
Animal  acid  oil 
Fish  add  oil 
Lard  acid  oil 
Mixed  acid  oil 
Mixed  general  acid  oil 
Mixed  hard  acid  oil 
Mixed  soft  acid  oil 

+Aryl  polyolefin  (C11-C50)  

Asphalt 

Asphalt  blending  stocks: 

Roofers  flux  

Straight  run  residue 

♦Barium  tong  chain  alkaryl 
sulfonate  (C11-C50) 

♦Barium  tong  chain  alkyl(C8- 
Cl4)phenate  sulfide 

Behenyl  akx)hol  

Benzene  tricartxixylic  ackj 
tribctyt  ester  

Benzyl  atoohol  

Bicyclic  terpenel  polyamine 
amide  salt  

Brake  fluid  base  mixtures 
(oontaining  Poly(2- 

8)alkylene(C2-C3)  glycols. 
Pplyalkylene<C2-ClO)  glycol 
morK)alkyl(Cl-C4)  ethers, 
and  their  borate  esters) 

Butane  

Buttne.  see  Butylene. 

Butene  oligomer 

•Oso-,  n-)  Butyl  acetate  

•sec-Butyl  acetate  _.. 

Butyl  akxjhol  (iso-,  n-,  sec-, 
tert-)  

Butyl  benzyl  phthalate 

Butylene 

Butylene  glycol  

•  1 ,3-Butylerte  glycol,  see  Butyl- 
ene glycol 

Butylerw  polygtycol,  see  Butyl- 
ene glycol 

iso-Butyl  formate  

n-Butyl  formate  

Butyl  heptyl  ketone 

•Butyl  methyl  ketone,  see 
Meth>l  butyl  ketone 

Butyl  stearate  

Butyl  toluene 

•gamma-Butyrolactone 

Cakjium  alkylphenate  

♦Calcium  alkyl(C9)phenoi  sul- 
fKie,  polyolefin 
phosphorosutfide  mixture 

•Calcium  aikyt  salicylate,  see 
Calcium  long  chain  alkyl 
sallcylata  (C13+)  

Catoium  amino  nonyl  phenolate 

Cakaum  cartxixylate  

♦Calcium  k>ng  chain  alkaryl 
sulfonate  (C11-C50) 

♦Calcium  k>ng  chain  alkyl 
phenate  (C8-C40)  .„ 

♦Calcium  kxig  c^n  alkyi 
phenate  sutfkle  (C8-C40)  ..._ 

♦Caickjm  king  chain  alkyl  salio- 
ylate  (Cl3+) 


PolKjtton 
category 


D 
I 


[B] 

[A] 
III 

III 
C 


D 
LFG 

B 
C 
D 

III 

A 

LFG 

D 


@D 

D 

@D 

[C] 


III 

@A 
D 

» 


C 
# 
f 

0 

[D] 

D 

C 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 

Pollution 
category 

♦Cak:ium  long  chain  phenolk: 

amine  (C8-C40)  

III 

Caprolactam  solutions 

0 

•Carbon   black   base    (printing 

ink  base  material) „ 

• 

•Cetyl  alcohol  (hexadecanol). 

see  Alcohols  (C1 3*)  

Cetyl-Stearyl  atoohol  _. 

III 

Cleaning  spirit  (unleaded)  

« 

tCoal  tar 

A 

•Cumene      {see     also     Iso- 

Propylbenzene)  

b 

Cycloallphatic  resins 

1 

Cyclohexane 

C 

•Cyclohexanol  

D 

1 ,3-Cyclopentadiene         dimer 

(molten) 

B 

•Cydopentadiene       polymers. 

see        1 ,3-Cyclopentadiene 

dimer  (molten) „... 

•p-Cymene  

c 

Decahydronaphthalene  _ 

0 

•iso-DecakJehyde 

&c 

•n-Decaktehyde 

@B 

•Decane,       see       n-Alkanes 

(C10+) 

111 

Decene  

B 

♦Decyl  acetate  

b 

Decyl  akX)hol  (all  isomers)  

B 

Decylbenzene  (n-)  

D 

Detergent  alkylate  

D 

Diacetone  atoohol „ 

0 

Pialkyl(Cl(>-C14)  benzenes  .„.. 

D 

Dialkyl(C7-Cl3)  phthalates  ...._ 

D 

•Dibutyl  carbinol,  see  Nonyl  al- 

cohol (all  Isomers) 

c 

•o/t/JoDibutyl  phthalate 

A 

Dicyclopentadiene,     see     1 ,3- 

Cyctopentadiene  dimer  (mol- 

ten)   

B 

Diethylbenzene 

C 

Diethylene  glycol  

III 

Diethylene  glycol  butyl  ether  .... 

III 

Diethvlene   glycol    butyl   ether 

acetate  

D 

Diethylene  glycol  dibutyl  ether  . 

D 

Diethylene  glycol  diethyl  ether  . 

III 

Diethylene  glycol  ethyl  ether  .... 

III 

•Diethylene  glycol  ethyl  ether 

acetate,         see        Po{y(2- 

8)alkytene                  glycol 

monoalkyt(C1-C6)       ether 

acetate 

D 

♦Diethylene      glycol      n-hexyl 

ether,  see  Poly(2-8)alkylene 

glycol         monoalkyl(Cl-C6) 

ether 

D 

•Diethylene  glycol  methyl  ether. 

see  Poly<2-8)alkyteft6  gly- 

col         monoalky((C1-C8) 

ettier 

0 

•Diethylene  glycol  methyl  ether 

acetate,        see        Poly(2> 

8)alkylen«                  glycol 

monoallcyl(C1-C8)       ether 

acetate _._ 

D 

Diethylene  glycol  phenyl  ether  . 

f 

•Diethylene  glycol  phlhalete  ._.. 

D 

JMI 
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Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 

Pollution 
category 

♦Diethylene  glycol  propyl  ether, 

see  Poly(2-8)alkylene  glycol 

monoalkyl(C1-C6)  ether 

D 

Di-(2-ethylhexyl)adipate 

D 

•Di-{2-ethylhexyl)phthalate,  see 

Oialkyl(C7-C13)  phthalates 

D 

Diethyl  phthalate 

c 

Diglycidyl  ether  of  Bisphenol  A 

B 

Diheptyl  phthalate 

III 

Dihexyl  phthalate 

III 

•Diisobutylcarbinol,  see  Nonyl 

alcohol  (all  Isomers) 

c 

Dilsobutylene  

B 

Diisobutyl  ketone  

D 

Diisobutyl  phthalate  

b 

•Dlisodecyl      phthalate,       see 

Dialkyl(C7-C13)  phthalates 

D 

Diisononyl  adipate  

D 

•Dlisononyl      phttialate,      see 

Dlalkyl(C7-Cl3)  phthalates 

D 

Diisooctyl  phthalate  

III 

Diisopropylbenzene     (all     iso- 

mers)   

A 

Diisopropyl  naphthalene 

D 

Dimethyl  adipate 

6 

•Dimethylbenzene.               see 

Xylenes  

Dimethyl  glutarate  

c 

Dimethyl  phthalate 

c 

•Dimethyl  polysiloxane  

III 

2,2-Dimethylpropane-1 ,3-diol  ... 

D 

Dimethyl  succinate  

c 

•Dinonyl        phthalate,        see 

Dialkyl(C7-C13)  phthalates 

D 

Di(octylphenyl)amine  

« 

Dioctyl  phthalate 

III 

Dipentene  

c 

Diphenyl 

A 

Diphenyl,   Diphenyl  ether  mix- 

ture   

A 

Diphenyl  ether  

A 

Diphenyl  ether,  Biphenyl  phenyl 

ether  mixture  

A 

Dipropylene  glycol  

III 

+Dipropylene  glycol  butyl  ether. 

see  Poly(2-8)alkylene  glycol 

monoalkyl(C1-C6)  ether 

D 

Dipropylene  glycol  dibenzoate  . 

[D] 

•Dipropylene      glycol      methyl 

ether,  see  Poly(2-8)alkylene 

glycol      monoalkyl(C1-C6) 

ether 

D 

Distillates: 

Flashed  feed  stocks 

1 

Straight  mn 

1 

•Ditridecyl       phthalate,       see 

Dlalkyl(C7-C13)  phthalates 

D 

•Diundecyl      phthalate,      see 

Dlalkyl(C7-C13)  phthalates 

D 

Dodecane  (all  isomers)  

III 

Dodecanol  

b 

Dodecene  (all  isomers)  

b 

+Dodecyl         alcohol,         see 

Dodecanol 

B 

Dodecylbenzene 

III 

Dodecyl  phenol 

A 

+Dodecyl  xylene 

III 

Drilling    mud    (low   toxicity)    (if 

flammable  or  combustible)  ... 

[III] 

Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 


Ethane  

2-Ethoxyethanol 

2-Ethoxyethyl  acetate 

•Ethoxylated  alcohols,  C11- 
C15,  see  the  alcohol 
polyethoxylates  

Ethoxy  triglycol  (crude) 

Ethyl  acetate 

Ethyl  acetoacetate 

Ethyl  alcohol  

Ethyl  amyl  ketone  

Ethylbenzene 

Ethyl  butanol 

Ethyl  butyrate  

Ethyl  cyclohexane  

Ethylene 

Ethylene  cartxjnate  

Ethylene  glycol  

Ethylene  glycol  acetate  

Ethylene  glycol  butyl  ether  

Ethylene  glycol  butyl  ether  ace- 
tate   

Ethylene  glycol  tert-butyl  ether  . 

Ethylene  glycol  diacetate  

Ethylene  glycol  dibutyl  ether  .... 

Ethylene  glycol  ethyl  ether,  see 
2-Ethoxyethanol  

Ethylene  glycol  ethyl  ether  ace- 
tate, see  2-Ethoxyethyl  ace- 
tate   

Ethylene  glycol  isopropyl  ether 

Ethylene  glycol  methyl  butyl 
ether 

Ethylene  glycol  methyl  ether  .... 

Ethylene  glycol  methyl  ether 
acetate  

Ethylene  glycol  phenyl  ether  .... 

Ethylene  glycol  phenyl  ether, 
Diethylene  glycol  phenyl 
ether  mixture 

Ethylene-Propylene  copolymer 
(in  liquid  mixtures)  

Ethyl-3-ethoxypropionate 

•2-Ethylhexaldehyde,  see  Octyl 
aldehydes 

•2-Ethylhexanoic  acid,  see 
Octanoic  acid  (ail  isomers) 

2-Ethylhexanol,  see  Octanol 
(all  isomers)  

•Ethylhexoic  acid,  see  2- 
Ethylhexanoic  ackj 

Ethyl  hexyl  phthalate  

Ethyl  propionate  

Ethyl  toluene 

•Fatty  acid  (saturated,  C13  and 
above),  see  Fatty  add 
(saturated,  013+)  

+Fatty  acid  (saturated,  Cl 3+)  .. 

Fatty  acid  amides  

Formamide  

Furfuryl  alcohol  

tGas  oil,  cracked .'. 

Gasoline  blending  stocks: 

Alkylates  

■fReformates  

Gasolines: 

tAutomotive  (containing 
not  over  4.23  grams 
lead  per  gallon) 


Pollution 
category 


LFG 
D 
C 


D 

D 

D 

III 

C 

C 
@D 

C 

C 
LFG 

III 

D 

D 

III 

C 

III 
C 

[Dl 


C 
D 

D 
D 

D 
D 


D 

[III] 
C 


D 
@C 


C 
D 
B 


III 
III 
* 
D 
C 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 


t  Aviation     (containing    not 
over   4.86   grams    lead 

per  gallon) 

Casinghead  (natural) 

Polymer  

tStraight  run 

Glycerine  

+Glycerine  (83%), 
Dioxanedimethanol  (17%) 
mixture  

•  Glycerol,  see  Glycerine  

Glycerol  polyalkoxylate 

Glyceryl  triacetate 

'Glycidyl  ester  of  tertiary  car- 
boxy  lie  acid,  see  Glycidyl 
ester  of  tridecyl  acetic  acid  ... 

+Glycidyl  ester  of  CIO 
trialkylacetic  acid,  see 
Glycidyl  ester  of  tndecyl  ace- 
tic acid 

Glycidyl  ester  of  tridecyl  acetic 
acid  

•  Glycidyl  ester  of  versatic  acid, 

see  Glycidyl  ester  of  tridecyl 
acetic  acid 

•  Glycol  diacetate.  see  Ethylene 

glycol  diacetate  

Glycols,  Resins,  &  Solvents 
mixture  

•  Glycol  triacetate,  see  Glyceryl 

triacetate  

Glyoxal  solution  (40%  or  less)  . 

•Heptadecane,  see  n-Alkanes 
(010+)  

Heptane  (all  isomers)  

Heptanoic  acid 

Heptanol  (all  isomers)  

Heptene  (all  isomers)  

Heptyl  acetate  

•Herbicide  (CT5  -H22  -N02 
-CI),  see  Metolachlor  

•Hexaetnylene  glycol,  see  Pol- 
yethylene glycol  

Hexamethylene  glycol  

Hexamethylenetetramine  solu- 
tions   

Hexane  (all  isomers)  

Hexanoic  acid  

Hexanol  

Hexene  (all  isomers)  

Hexyl  acetate 

Hexylene  glycol  

•Hog  grease,  see  Lard 

2-Hydroxy-4- 
(methylthiG)butanoic  acid  

Hydroxy  terminated 

poly  butadiene.  see 

Polybutadiene.   hydroxyl  ter- 
minated. 

Isophorone 

Jet  fuels: 

JP-1  (kerosene) 

JP-3  

+JP-4  

JP-5  (kerosene,  heavy) 

JP-8  

Kerosene  

Lactic  acid  

Lard  


Pollution 
category 


III 


B 

B 


iil 

C 
D 
C 
C 
B 


III 

111 

D 
C 
D 
D 
C 
B 
III 


I 
I 
I 
I 
@\ 
I 

D 
Ml 
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Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 

Pollution 
category 

+ Latex  (ammonia  (1%  of  less) 

inhibited)  

D 

Latex,  liquid  synthetic 

III 

includng: 

Styrene-butadiene 

rubber  

III 

Ca'tjoxylated  styrene- 

butadiene      copoly- 

mer   

III 

4  Long  chain  alkaryl  polyether 

(C11-C20)  

C 

+Long    chain    alkaryl    sulfonk: 

acid  (C16-C60) 

D 

♦Long  chain  alkylphenate/Phe- 

nol  sulfide 

III 

♦Magnesium  tong  chain  alkaryl 

sulfonate  {C11-C50) 

D 

♦Magnesium  tong  chain  alkyl 

phenate  sulfide  (C8-C20) 

[D] 

♦Magnesium   long  chain   alkyl 

salicylate  (Cl1+) 

C 

•Magnesium  nonyl  phenol  sul- 

fide,  see  Magnesium  long 

chain  alkyl  phenate  sulfide 

(C»-C20)  

(D) 

•Magnesium     sulfonate,     see 

Magnesium      long      chain 

alkaryl  sulfonate  (C11-C50) 

D 

Maiek:  anhydride  copolymer  .... 

1 

2-Mercaptot)en20thia20l  (in  liq- 

uid mixtures)  

« 

Methane 

LFG 

3-Methoxy-1-butanol 

III 

3-Methoxybutyl  acetate  

D 

1-MettX)xy-2-propyl  acetate 

« 

•Methoxy    triglycol    (triethylene 

glycol    methyl    ether),    see 

Poly(2-8)alkylene       glycol 

monoalkyl(C1-C6)  ether 

Methyl  acetate  

III 

Methyl  acetoacetate  

D 

Methyl  alcohol  

III 

Methyl  amyl  acetate  

c 

Methyl  amyl  alcohol 

c 

•Meth-yl  amyl  ketone 

D 

•Methyl  butaml,  see  the  amyl 

■ilcohols 

Methyl  outenol  

D 

Methyl  butyl  ketone  

D 

Methyl  butynol  

D 

Methyl  butyrate  

c 

Methyl  ethyl  ketone  

III 

Methyl  formal  (dimethyl  lorrrtal) 

« 

Methyl  hepty!  ketone  

B 

Methyl    isobutyl    carbinol.    see 

Methyl  amyl  ateohol  

c 

Methyl  isobutyl  ketone 

D 

3-Methyl-3-methoxybutanol  

III 

3-Methyl-3-methoxybutyl     ace- 

tate   

III 
A 

Methyl  naphthalene  

•Methyl  pentene.  see  Hexene 

(all  isomers) 

♦Methyl  propyl  ketone  

D 

•N-Methyl-2-pyrrolkJone  

D 

Methyl  tert-butyl  ether  

D 

Metolachlof  „... 

@B 

Mineral  spirits  

1 

•Myrcene  

D 

Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes — Continued 


Cargoes 


Naphtha: 

•+Aromatic     (having    less 

than  10%  Benzene) 

Heavy  

Paratfinic  

tPetroleum  

•'Solvent 

Stoddard  Solvent 

tVamish      makers'      and 
painters'  (75%)  

Naphthalene  sulfonk;  acid-form- 
aldehyde copolymer,  sodium 
salt  solution 

Naphthenk:  acid 

Nonane  (all  isomers)  

Nonanok;  acid  (all  isomers) 

Nonanoic,  Tridecanoic  acid 
mixture  

•Non«ne  (all  Isomers) 

♦Nonyl  acetate  

•Nonyl  alcohol  (all  isomers)  

Nonyl  methacrylate  monomer  .. 

Nonyl  phenol  

Nonyl  phenol  poly  (4- 
12)Bthoxylates 

•Nonyl  phenol  sulfide  (90%  or 
less),  see  Alkyl  phenol  sul- 
fid«  (08-040) 

♦Noxfeus  liqukj,  N.F..  (1)  n.o.s. 
("trade  name"  contains  "prirv 
ciple  components")  ST  1, 
Cat  A  (if  combustible) 

♦Noxtous  liquid.  P.,  (2)  n.o.s. 
("trade  name"  contains  "prin- 
ciple components")  ST  1, 
Cat  A 

♦Noxfcus  Ik^ukl.  N.F.,  (3)  n.o.s. 
("trade  r»ame"  contains  "prin- 
ciple components")  ST  2, 
Cat  A  (if  combustible) 

♦Noxbus  liquid.  P.,  (4)  n.o.s. 
("trade  name"  contains  "prirv 
ciple  components")  ST  2, 
Cat  A 

♦Noxbus  llqukl,  N.F.,  (5)  n.o.s. 
("trade  name"  contains  "prin- 
ciple comportenfs")  ST  2, 
CatB  (if  combustible)  

♦  Noxbus  liquid,  N.F.,  (6)  n.o.s. 

("irede  name"  contains  "prin- 
ciple components")  ST  2, 
Cat  B,  mp.  equal  to  or  great- 
er than  15  deg.  C  (if  com- 
bustible)   

♦  Noxbus  liquid.  P.,  (7)  n.o.s. 

("trade  name"  contains  "prin- 
ciple   components")    ST    2, 

Cat  B 

♦Noxbus  liquid,  P.,  (8)  n.o.s. 
("trade  Tiame"  contains  "prin- 
ciple components")  ST  2. 
Cat  E,  mp.  equal  to  or  great- 
er than  1 5  deg.  C  

♦  Noxbus  liqukj,  N.P.,  (9)  n.o.s. 

("trade  name"  contains  "prlrv- 
ciple  components")  ST  3. 
Cat  A  (if  combustttfle)  


Pollution 
category 


@l 
@\ 
©I 
I 
@l 


@l 


D 
A 
C 
D 

@D 
B 
C 
C 

D 

A 

B 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 


♦Noxious  liqukj.  P.,  (10)  n.o.s. 
("trade  name"  contains  "prin- 
ciple components")  ST  3, 
Cat  A 

♦Noxious  liquid,  N.P.,  (11) 
n.o.s.  ("trade  name"  contains 
"principle  components")  ST 
3,  Cat  B  (if  combustibie) 

♦Noxious  Ik^uid,  N.F.,  (12) 
n.o.s.  ("trade  name"  contains 
"principle  components")  ST 
3,  Cat  B,  mp.  equal  to  or 
greater  than  15  deg.  C  (H 
combustible) 

♦Noxious  liquid,  P.,  (13)  n.o.s. 
("trade  name"  contains  "prin- 
ciple components")  ST  3, 
Cat  B 

♦Noxbus  liquid.  P.,  (14)  n.o.s. 
("trade  name"  contains  "prin- 
ciple components")  ST  3. 
Cat  B,  mp.  equal  to  or  great- 
er than  1 5  deg.  C  

♦Noxbus  liquid,  N.F..  (15) 
n.o.s.  ("trade  name"  contains 
"principle  components")  ST 
3.  Cat  C  (if  combustible) 

♦Noxious  liquid.  P..  (16)  n.o.s. 
("trade  name"  contains  "prirv 
ciple  components")  ST  3. 
Cat  C 

Noxious  liqukl.  n.o.s.  (17) 
("trade  name."  contains 
"principal  components").  Cat- 
egory D  (if  flammable  or 
combustit}le) 

Norvrxjxious  liqukl,  n.o.s.  (18) 
("trade  name,"  contains 
"principal  components"),  Ap- 
pendix III  (if  flanvnable  or 
combustible) 

•Octadecene,  see  the  olefin  or 
alpha-olefin  entries  

Octadecenoamide  solutbn 
(oleamide)  

Octane  (all  isomers)  

Octanob  acid  (all  isomers) 

Octanol  (all  isomers)  

Octene  (ail  isomers)  

Octyl  acetate  

•Octyl  alcohol  (iso-,  n-),  see 
Octanol  (all  isomers) 

Octyl  aldehydes  

Octyl  decyl  adipate 

Octyl  epoxytallate  

•Octyl  phthalate  (Di-(2- 
ethylhexyl)phthalate),  see 
Dialkyl(C7-C13)  phthalates 

Oil,  edible: 

Babassu  

Beechnut  

Castor 

Cocoa  txjtter 

Coconut  

Cod  liver  

Corn 

Cottonseed  

Pish,  n.o.s 


Pollutbn 
category 


B 


III 


[DJ 
C 
D 
C 

B 
D 


B 

lii 
f 


D 
D 
D 
D 
0 
0 
O 
D 
D 
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Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  uouto 
Cargoes— Continued 


Cargoes 


Grapeseed 

Groundnut _ 

Hazelnut  _ 

Lard  _ 

Maize,  see  .Com  oil 

Mustard  seed  ._ 

Nutmeg  txjtter  

Olive  _ 

Palm  

Palm  kernel  

Peanut 

Poppy  

Raisin  seed  

Rapeseed  

Rice  bran 

Safflower  

Salad  „ „.. 

Sesame  _.. 

Soya  tjean 

Sunflower,  see  Sunflower 
seed 

Sunflower  seed  

Tucum  

Vegetable,  n.o.s 

Walnut  „ 

Oil,  fuel: 

No.  1  (kerosene)  

No.  1-D 

No.  2 

No.  2-D 

No.  4 

No.  5 

No.  6 _ 

Oil,  misc: 

Absorption  

Aliphatic 

Animal,  n.o.s 

Aromatic  

Aviation  F2300  

Clarified  

Coal  

'Coconut     oil,     esteritied, 
see    Coconut   oil,    fatty 

acid  methyl  ester  

Coconut  oil,  fatty  acid  

Coconut    OH,     fatty    acid 

methyl  ester 

'Coconut  oil,  methyl  ester, 
see   Coconut   oil,    fatty 

acid  methyl  ester  

Cottonseed,  fatty  acid,  see 
Cottonseed  oil,  fatty  acid 

Croton . 

tCrude _ 

Diesel  

+Gas,  high  pour  . 

Gas,  low  pour „ 

Gas,  low  sulfur 

Heartcut  distillate „ 

Lanolin _ 

Linseed „ 

Lubricating 

Mineral „ 

Mineral  seal 

Motor  „ 

Neatsfoot  ._ 

OiticJca „ 

Patm  oil,  fatty  acid  methyl 
ester 


Pollution 
category 


I 

D 
0 
@lll 
D 
« 
D 
D 
0 
D 
D 
0 
D 
D 
0 
D 
D 
D 
D 

D 
D 
D 
D 
D 


I 

@l 
@l 

D 

I 
@l 

I 

« 


C 
0 


c 
• 

I 

I 

@t 

@H 

<§>\ 
I 

D 
0 
I 
I 

@t 
I 

0 

0 


Table  30.25-t— Ust  of  Flammable 
AND  Combustible  Bulk  bouio 
Cargoes— Continued 


Cargoes 


•Palm    oH    methyl   ester, 
see  Palm  oit,  fatty  acid 

metfiyl  ester 

Penetrating 

Perilla  

Pilchard  

Pine  _ 

Range 

Residual  

Resin  „ 

Resinous  petroleum  

Road __ 

Rosin  

Seal  _ 

Soapstock „ _ 

Soya  bean  (epoxidized)  _.. 

Sperm _ 

Spindle  „ 

Spray „„ 

TaH 

Tall,  fatty  acid 

Tanner's  

Transformer „ „ 

Tung  

Turbine  

Whale  

White  (mineral) 

Wood  „.... 

♦aipha-Olefins  (C6-C18)  

alpha-Olefins  (C13-C18) 

♦Olefin  mixtures  (C5-C7)  

^Olefin  mixtures  (C5-C 15)  

•Olefins  (01 3+,  all  isomers)  

+Olefin/Alkyl    ester    copolymer 

(molecular  weight  2000+)  

Oleic  acid 

'Oleyl    alcohol    (octadecenol), 

see  Alcohols  (013+)  

•Organic      amine      70,      see 
Aminoethyldlethanolamine. 
Aminoethylethanolamtne    so- 
lution   

♦Palm  kernel  acid  oil,  methyl 

ester  „ 

Palm  stearin  

•n-Paraffins  (C10-C20),  see  r>- 

Alkanes  (C10«)  _ „.... 

•Pentadecanol.    see    Alcohols 

(013*) 

•Pentaethylene  glycol,  see  Pol- 
yethylene glycols  

PentaethyJenehexamine  

Pentane  (all  isomers) 

Pentanoic  acid 

Penfene  (all  Isomers)  

Petrolatum  

1-PhenyH-xylyl  ethane 

Phosphosulfurized  btcyclic  ter- 

pene „ 

•Phthalate  plasticizers,  see  in- 
dividual phthalates 

Pinene  

Polyalkenyl  succinic  anhydride 

amine  

Polyalkylene  glycols, 

Polyalkylene  glycol 

monoalkyi  ethers  mixtures  .... 


Pollutkjn 
category 


I 

D 
D 
C 
@l 
I 
f 

@\ 
I 

B 
I 

ff 

[D] 
0 
I 

« 
B 
C 
« 
I 

D 
I 

D 
@l 
t 
B 
III 
C 
B 
lU 

0 
D 


[DI 
D 

Itt 


0 
C 
D 
C 

III 
C 


B 

« 

@D 


Table  3025-t— Ust  of  Flammable 
MO  Combustible  Bulk  Uquio 
Cargoes— Conlinoed 


Cargoes 


♦Polyalkylene  glycol  butyt 
ether,  see  Po«y(2-8)alkvlene 
glyco*  monoalkyl(Cl-C6) 
ether _,. 

+Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether 

♦Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C^  ether  ace- 
tate   

Polyalkylene  oxide  polyol 

*Polyalkyl  methaaylate  (Cl~ 
C20)  „._ 

Polyamine,  amide  mixture 

PolytJutadiene,  hydroxy!  termi- 
nated   

PolytHJtene _, 

Polydimethylsiloxane 

♦Polyether  (molecular  weight 
2000+) 

Polyethylene  glycol 

Polyethylene  glycol  dimettiyt 
ether 

♦Polyethylene  glycol  monoalkyi 
ether,  see  Poly(2-8)alkylene 
glycol  moooalkyl(Cl-C6) 
ether 

♦Polyglycerlne.  Sodium  satts 
solution  (containing  less  than 
3%  Sodium  hydroxide)  

•Polygtycerol 

•Poly(4*)isotxjtylene  

Polymerized  esters 

♦Polyolefin  (molecular  weight 
300+) 

♦Polyolefin  amide  alkenearrwie 
(C28+)  

♦Polyolefin  amide  alkeneamine 
borate  (C28-C250) _ 

♦Polyolefin  amkle  alkeneamine 
molytxJenum  oxysulfide  

♦Polyolefin  amide  alkeneamine 
polyol 

♦Polyolefin  anhydride 

♦Polyolefin  ester  (C28-C250)  .. 

♦Polyolefin  phenolk:  amine 
(C28-C250)  

♦Polyolefin  phosphorosulfide, 
barium  denvative  (C28- 
C250) 

•Poly(20)oxyethylene  sorbrtan 
monooleate  

•Poly(5*)Dropylene 

Polypropylene  glycol  

Polypropylene  glycol  methyl 
ether 

Polysiloxane  

Polystyrene  dialkyi  maleate 

•Potassium  oleate  _ 

Propane  

•rvPropoxypropanol  (propyl- 
ene glycol  propyl  ether). 
see       Propylene       glycol 

monoalkyt  ether  _ 

•fso-Propyl  acetate 

•n-Propyl  acetate _ 

•iso-Propyl  ateohd  „ 

•n-Propyl  akxihol  

•iso-Propylbenzene  (see  also 
Cumene)  


Pollution 
category 


0 
D 


D 
C 

IDJ 
I 

[III] 
III 
I 

0 
III 

Ul 


IH 

tu 

III 
I 

Ul 

D 

D 

Ul 

D 

D 
□ 


ni 
m 

D 

III 
Ul 
I 

c 

LFG 


O 
III 
D 

III 
III 


17010         Federal  Register  /  Vol.  59,  No.  69  /  Monday,  April  11,  1994  /  Rules  and  Regulations 


JMI 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 

Pollution 
category 

•n-Propylbenzene 

iso-PropylcycJohexane 

C 

c 

Propylene  

Propylene-bufylene  copolymer . 
+ProDvlene  cartx>nate 

LFG 
III 
[III] 

Propylene  dimer 

c 

Propylene  glycol 

III 

+Propylene  glycol  n-butyl  ether, 
see       Propylene       glycol 
monoalkyi  ether 

•Propylene  glycol  ethyl  ether, 
see       Propylene       glycol 
monoalkvl  ether 

D 
D 

•Propylene  glycol  methyl  ether, 
see       Propylene       glycol 
monoalkyi  ether 

D 

+Propylene  glycol  methyl  ether 
acetate  

Propylene     glycol     monoalkyi 
ether 

-f  Propylene  glycol  phenyl  ether 

■fPropylene  glycol  propyl  ether. 
see        Propylene        glycol 
monoalkyi  ettier  

D 

D 

[D] 

D 

Propylene    polymer    (in    liquid 

mixtures) 

Propylene  tetramer 

« 
B 

Propylene  trimer 

•Pseudocumene,                 see 
TrimethyltMnzenes  

B 

•Rum,     see     Ateohollc     bev- 
erages, n.o.s 

•Sodium  acetate.  Glycol,  Water 
mixture  (containing  1%  or 
less,  Sodium  hydroxide)  .... 

•Sodium  acetate  solution 

•Sodium  benzoate  solution 

-t-Sodium  long  chain  alkyl  salic- 
ylate (C13*)  

» 
D 
D 

[C] 

Sodium  sulfonate 

» 

•Stearic  acid,  see  Fatty  acid 
(saturated,  C13*)  

III 

Stearyl  alcohol  (octadecanol)  ... 

+Sulfohydrocart)on  (C3-C88)  .. 

-fSulfohydrocartxjn,  long  chain 

(C18+)  aikylamine 

III 
D 

B 

Sulfolane 

Tallow  

III 
D 

•Tallow  alcohol,  see  Ateohols 

(C13+) 

Tallow  fatty  acid  

III 

D 

Tallow  a/fcy/ nitrile 

# 

Tetradecanol 

•Tetradecene,  see  the  olefin  or 
alpha-olefin  entries  

III 

•Tetradecylbenzene  

Tetraethylene  glycol  

ID] 

III 

Tetrahydronaphthalene  

•Jetrapropylbenzene,           see 
Alkyl(C9+)benzenes 

C 

Toluene 

•Triarylphosphate,               see 
Triisopropyiated       phenyl 
phosphates 

Tributyt  phosphate 

C 

A 
B 

Trrcresyl  phosphate  (less  than 
1%  of  the  ortho  isomer) 

•Tridecane,     see     n-Alkanes 
(C10+) 

A 
III 

Table  30.25-1— List  of  Flammable 
AND  (Combustible  Bulk  Liquid 
Cargoes — Continued 


Cargoes 


Tridecanoic  acid 

•  Tridecanol,      see      Alcohols 

(C13*)  ...*. 

•Tndeoene,  see  Olefins 
(C13*)  

♦Tridecyl  acetate  

•Tridecylbenzene 

Triethylbenzene 

Triethylene  glycol  

Triethylene  glycol  butyl  ether  ... 

Triethylene  glycol  butyl  ether 
mixture  

Triethylene  glycol  di-(2- 
ethyibutyrate)  

Triethylene  glycol  ether  mixture 

•Triethylene  glycol  ethyl  ether, 
see  Poly(2-8)alkylene  gly- 
col monoalkyi(C1-C6) 
ether 

•Triethylene  glycol  methyl 
ether,  see  Poly(2-8)aikylene 
glycol  monoalkyl(C1-C6) 
ether  

Triethyl  phosphate 

Triisooctyl  trimeliitate 

Triisopropanolamine  

+Triisopropylated  phenyl  phos- 
phates   

Trimethyltjenzenes  (all  iso- 
mers)   

Trimethylol  propane 
polyethoxylate  

•2,2,4-Trlmethyl-1,3- 
pentanediol  ditsobutyrate  .. 

2,2,4-Trimethyl-3-pentanol-1 - 
isobutyrate 

Tripropylene,  see  Propylene 
trimar 

Tripropylene  glycol  

•Tripropylene  glycol  methyl 
ether,  see  Poly(2-8)alkylene 
glycol  monoalkyl(C1-C6) 
ether  

Trixylenyl  phosphate  

+Trixylyl  phosphate.  see 
Trixylenyl  phosphate 

Turpentine  

•tTurpentine  substitute,  see 
White  spirit  (low  (15-20%) 
aromatic)  

•Undecanol,  see  J-Undecyl  al- 
cohol   

Undecene  

•  7-Undecyl  alcohol  

•Undecylbenzene  

+Vegetable    oils,    n.o.s.    (see 

a/so  Oil,  edible) 


Pollution 
category 


ID] 

A 


[C] 

« 


D 
D 

« 
III 

A 

B 

D 

Mi 

# 
@B 


D 
A 

A 
B 


@B 


B 

B 

ID] 


Table  30.25-1— List  of  Flammable 
AND  Combustible  Bulk  Liquid 
Cargoes— Continued 


Cargoes 


Including: 

Beechnut  oil 

Castor  oil 

Cocoa  butter 

Coconut  oil 

Corn  oil 

Cottonseed  oil 

Groundnut  oil 

Hazelnut  oil 

Unseed  oil 

Nutmeg  butter 

Oiticica  oil 

Olive  oil 

Palm  kernel  oil 

Palm  oil 

Peel  oil  (oranges  and 
lemons) 

Perilla  oil 

Poppy  oil 

Raisin  seed  oil 

Rapeseed  oil 

Rice  bran  oil 

Safflower  oil 

Salad  oil 

Sesame  oil 

Soya  txan  oil 

Sunflower  seed  oil 

Tucum  oil 

Tung  oil 

Walnut  oil 
+\/egetable  acid  oils  and  dis- 
tillates, n.o.s 

Including: 

Corn  acid  oil 

Cottonseed  acid  oil 

Dark  mixed  acid  oil 

Groundnut  acid  oil 

Mixed  acid  oil 

Mixed  general  acid  oil 

Mixed  hard  acid  oil 

Mixed  soft  acid  oil 

Rapeseed  acid  oil 

Safflower  acid  oil 

Soya  acid  oil 

Sunflower   seed   acid 
oil 
Vinyl  acetate-fumarate  copoly- 
mer   

•Waxes: 

Candelilla 

Carnauba 

Paraffin 

Petroleum  

•i  White  spirit,  see  White  spirit 

(low  (15-20%)  aromatic)  

tWhite  spirit  (low  (15-20%)  ar- 
omatic)   

»Wine,     see    Alcoholic     bev- 
erages, n.o.s 

Wool  grease  

Xylenes  (ortho-,  meta-,  para-)  .. 
+Zinc    alkaryl    dithiophosphate 

(C7-C16)  

4-Zinc     alkyl     dithiophosphate 

(C3-C14)  

Zinc  dialkyldithiophosphate  


Pollution 
category 


« 

D 

@D 
@D 

ill 

* 


« 
C 


B 


+  denotes  newly  added  products. 
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Items  wrth  a  bullet  («)  or  in  boldface  are 
changes  per  CGD  92-100. 

Explanation  of  Symtxjts:  As  used  m  this 
table  the  toOcwtng  starxJs  for: 

A.  B.  C,  D— NLS  Category  of  Annex  II  of 
MARPOL  73/78. 

I — Considered  an  "oil"  under  Annex  I  of 
MARPOL  73,73. 

Ill— Appendix  III  of  Annex  II  (non-NLS  car- 
goes) of  MARPOL  73/78, 

LFG — Liquefied  flanvnable  gas. 

« — No  determination  of  NLS  status.  For 
shipping  on  an  oceangoing  vessel,  see  46 
CFR  153.900(c). 

(  ] — A  MLS  category  in  brackets  indicates 
that  the  product  is  provisionally  categorized 
and  that  further  data  are  necessary  to  conv 
plete  the  evaluation  of  its  poHution  hazat-ds. 
Until  the  hazard  evaluation  is  completed,  ttie 
pollution  category  assigned  is  used. 

@ — The  NLS  category  has  been  assigned 
by  the  U.S.  Coast  Guard,  in  absence  of  one 
assigned  by  the  IMO.  The  category  is  based 
upon  a  GESAMP  Hazard  Profile  or  by  analogy 
to  a  closely  related  product  ha-^nr,g  an  NLS  as- 
signed. 

T— The  provisions  contained  In  46  CFR  part 
197,  sutjpart  C,  may  apply  to  this  cargo. 

Abbreviations  for  Noxious  liquid  Car- 
goes: 

N.F.— non-flammable  (flash  point  greater 
than  60  degrees  C  (140  degrees  F)  cc). 

F.— flammable  (flash  point  less  than  or 
equal  to  60  degrees  C  (140  degrees  F)  cc). 

n.o.s. — not  otherwise  specified. 

ST— Ship  type. 

Cat — Pollution  category. 

Words  in  italics  are  not  part  of  the  the  cargo 
name  but  may  be  used  in  addition  to  the 
cargo  name. 

When  one  entry  references  another  entry  by 
use  of  the  word  "  see",  and  both  names  are  in 
roman  type,  either  name  may  be  used  as  the 
cargo  name  (e.g..  Diethyl  ether,  see  Ethyl 
ether).  However,  the  referenced  entry  is  pre- 
ferred. 


PART  40— SPECIAL  CONSTRUCTIOM, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CARRYING 
CERTAIN  FLAMMABLE  OR 
COMBUSTIBLE  DANGEROUS 
CARGOES  IN  BULK 

3.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703:  E.G. 
12234.  45  FR  58801.  3  CFR  1980.  Comp..  p. 
277;  49  CFR  1.46. 

§40.01-1    (Amended! 

4.  In  §40.01-1,  remove  the  words 
"Table  30.25-5"  and  add,  in  their  place. 
the  words  "Table  151.05". 

§40.01-6    [Removed] 

5.  Section  40.01-5  is  removed; 

§40.15-1    [Amended] 

6.  In  §40.15-l(a)(3)  and  (e).  remove 
the  words  "29  CFR  1910.93qfg)"  and 
add,  in  their  place,  the  words  "Zg  CFR 
1910.1017". 

PART  98— SPECIAL  CONSTRUCTION, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

7.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3306, 
3703;  49  U.S.C.  App.  1804.  E.O.  12234,  45  FR 
58801.  3  CFR,  1980  Comp..  p.  277;  49  CFR 
1  46. 

§98.01-1     [Amended] 

8.  In  §98.01-l(e),  remove  the  words 
"Table  151.01-lOlb)"  and  add,  in  their 
place,  the  words  "Table  151.05". 


PART  147— HAZARDOUS  SHIPS' 
STORES 

9.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.O.  12234.  45 
FR  58801,  33  CFR.  1980 Comp..  p.  277:  49 
CFR  1.46. 

$147.45    [Amended] 

10.  In  §  147.45(0(4),  reiaove  the  word 
"protable"  and  add.  in  its  place,  the 
word  "portable". 

11.  In  §  147.45(h)(1),  remove  the 
words  "(f)(4)"  and  add,  in  their  place, 
the  words  "(f)(3)". 

12.  In  §  147.45(h)(2).  remove  die 
words  "(f)(3)"  and  add,  in  their  piace. 
the  words  "(f)(4)". 

§147.95    [Amended] 

13.  In  §  147.95fb),  remove  the  word 
"matter"  and  add,  in  its  place,  the  word 
"master". 

PART  15(^-C0MPATlBn>rTY  OF 
CARGOES 

14.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  46  U.SC  3306.  3703:  49  CFR 
1.45,  1.46.  Section  150.105  issued  under  44 
U.S.C.  3507;  49  CFR  1.45. 

Table  I  to  Part  150    [Revised] 

1 5.  Table  I  is  revised  to  read  as 
follows: 


Table  f— Alphabetical  List  of  Cargoes 


Chemical  name 


Acetaldehyde  _ 

Acetic  acid  '^^^ 

Acetic  anhydride  „.„ " 

Acetone '^^ 

Acetone  cyanohydrin  

Acetonitrile  

Acetophenone '"| 

Acetyl  tributyl  citrate  

Acrolein  

Acrylamide  solution 

Acrylic  acid [[ 

Acrylonitrile  _ 

Acrylonitrile-Styrene  copolymer  dispersion  in  Polyether  potyol , 

Adiponitrile  

■fAlachlor  technical 

•Alcohols  (0134) 


Group 
No. 


Alcoholic  beverages 

•Alcohol  polyethoxylates 


Alcohol  polyethoxylates,  secondary 
+Alkanes  (C6-C9)  


KO-Alkanes  (010+) 


19 

24 

11 
2  18 

1.20 

37 
18 
34 

219 

10 

24 
2  15 

20 
37 
33 
20 

20 
20 

20 
31 

31 


CHRIS 
code 


AAD 
AAC 
ACA 
ACT 
ACY 
ATN 
ACP 

ARL 

AAM 

ACR 

ACN 

ALE 

ADN 

ALH 

ALY 


Related  CHRIS 
codes 


ALK 


jDhimniPDCt 

TFA 

APIUAPV/APW 

(APK/APU 

AEA/AEB 

HXX/HMX/OAX/ 

NAX 
DCC'OOGTRO 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


+iso-  &  cyclo-Aikanes  (C10-C11)  

••-Alkane  (C14-C17)  sulfonic  acid,  sodium  salt  solution 

♦Alkaryl  polyether  (C9-C20)  „ 

■••AlkenyKCl  1  ♦)amide  _ 

+Alkenylsuccinic  anhydride - 

Alky!  acrylate-Vinyl  pyridine  copolymer  in  Toluene _ 

+Alkyl(C8+)amine,  Alkenyl  (C12+)  acid  ester  mixture  

•»-Alkyl{C3-C4)t)en2enes  

+Alky1{C5-C8)ben2enes  „ 

•Alkyl(C94)t)enzenes  

•-fAlkylbenzene,  Alkylindane,  Alkyllndene  mixture  (each  C12-C17) 

Alkylbenzenesutfonk:  acid _ 

Alkylt>enzenesulfonic  acid,  sodium  salt  solutions 

+Alkyl  dithiothiadiazole  (C6-C24) _ 

+Alkyl  ester  copolymer  {C6-C18) 

+Alkyl(C7-C9)  nitrates _ 

+Alkyl  phenol  sulfide  (C8-C40)  

Alky!  phthaiates _ 

Allyl  alcohol „ 

Alfyl  chlorido 

Mummium  chloride.  WydrotWoric  acid  solution „ 

Alurmnum  &uHate  solution 

2-(2-Aminoethoxy)ethanol 

AminoethyUiethanolamine,  Aminoethylethanolamine  solutfon 

Aminoethylethanoiamine 1 , 

N-Aminoethylpiperazine _ 

2-Amino-2-hydroxymethy\-t  ,3-propanediol  solution  

2-Amirx)-2-methyl-1-propanol  

Ammonia,  anhydrous 

Ammonium  bisulfite  solution 

•Ammonium  hydrogen  phosphate  solution  

Amnwnium  hydroxide  (28%  or  less  Ammonia) 

Ammonium  nitrate  solution  

Ammonium  nitrate.  Urea  solution  (containing  Ammonia) 

•Ammonium  nitrate.  Urea  solution  (not  containing  Ammonia) 

•Amrrxjnium  polyphosphate  solution  

Ammonium  sulfate  solution  

Amnx)nium  sulfide  solution 

Ammonium  thiocyanate.  Ammonium  thiosulfate  solution 

Ammonium  thiosulfate  solution 

Amyl  acetate 

Amylakx)hol 

•Amylene,  see  Pentene  

•Amyl  methyl  ketone,  see  Methyl  amyl  ketone 

Amyl  taliate  

Aniline  

♦Animal  arxJ  Fish  oils,  n.o.s 

♦Animal  and  Fish  acid  oils  and  distillates,  n.o.s 

Anthracene  oil  (Coal  tar  fraction),  see  Coal  tar 

♦Aryl  polyolefin  (C11-C50) 

Asphalt 

Asphalt  blending  stocks,  roofers  flux 

Asphalt  t>lending  stocks,  straight  run  residue  

Aviation  alkylates  

♦Barium  torrg  chain  alkaryl  sulfonate  (C11-C50) 

♦Barium  long  chain  alkyl(C8-Cl  4)phenate  sulfide  

Behenyl  atooho)  

Benzene  

Benzene  hydrocart»n  mixtures  (having  10%  Benzene  or  more)  

Benzenesulfonyl  chloride , 

Benzene,  Toluene,  Xylene  mixtures 

Benzene  tricartwxylic  acid,  trioctyl  ester 

Benzylacetate  

Benzyl  akx>hol 

Benzyl  chkiride 

Brake  fluid  base  mixtures „ 

Butadiene 

Butadiene,  Butylene  mixtures  (cont.  Acetylenes) 


Group 

CHRIS 

Related  CHRIS                 ^B 

No. 

code 

codes                       ^H 

31 

AKI 

34 

AKA 

41 

AKP 

11 

AKM 

11 

AAH 

32 

AAP 

34 

AAA 

32 

AKC 

PBY/BBE                             ^H 

32 

AKD 

32 

AKB 

DBZ/UDB/DDB/                   ^M 
TRB/TDB                         ^m 

32 

AIH 

1.20 

ABS 

33 

ABT 

33 

ADT 

34 

AES 

234 

AKKI 

ONE                                    ^B 

34 

AKS 

34 

M5 

ALA 

15 

ALC 

^^B 

0 

AHS 

US 

ASX 

ALM                                  ^B 

8 

AEX 

8 

8 

AEE 

7 

AEP 

43 

AHL 

8 

APR 

6 

AMA 

2  43 

ABX 

ASU                                    ^M 

0 

AMI 

6 

AMH 

'0 

ANR 

AMN                                      ^M 

6 

UAS 

43 

ANU 

UAT                                    ^1 

43 

AMO 

APP                                        ^M 

43 

Af^E 

AMS                                      ^M 

5 

ASS 

ASF                                       ^M 

0 

ACS 

43 

ATV 

ATF                                       ^M 

34 

AEC 

lAT/AML/AAS/                     ^0 
AYA                                   ^H 

20 

AAI 

lAA/AAN/ASE/                     ^H 

APM                                  ^M 

30 

AM2 

PTX                                       ^H 

18 

AMK 

MAK                                   ^^M 

34 

9 

ANL 

34 

AFN 

34 

AFA 

33 

AHO 

COR                                   H 

30 

AYF 

33 

ASP 

ACU                                    H 

33 

ARF 

33 

ASR 

33 

AVA 

GAV                                    H 

34 

BCA 

34 

BCH 

20 

32 

BNZ 

32 

BHB 

1.20 

BSC 

32 

BTX 

34 

34 

BZE 

21 

BAL 

I^HI 

36 

BCL 

20 

BFX 

30 

BDI 

30 

BBM 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Butane 

Butene " 

Butene  oligomer 

Butyl  acetate 

Butyl  acrylate  

Butyl  alcohol  

Butylamine  

Butylt)enzene  

Butyl  benzyl  phthalate  

n-Butyl  butyrate 

Butylene 

Butylene  glycol 

Butylene  oxide  

Butyl  ether 

Butyl  formate 

iso-Butyl  isobutyrate  

Butyl  hepty)  Ketone 

Butyl  methacrylate  _ 

eutyl  methactvlate.  Oecyl  (romacrvtale.  Cetyl-Eicosvl  methacrvlate  mixture 

Butyl  phenol,  Formaldehyde  resin  in  Xylene 

■hn-Butyl  propionate 

Butyl  toluene  

Bufyraldehyde 

ButyrKj  aciO  

gamma-Butyrotactone  

+Ca/c/um  aW<yl(C9)pheno/  sulfide,  po/yo/efin  phos-  phorosulfide  mixture 

Calcium  bromide  solution  

Calcium  bromide.  Zinc  bromide  solution,  see  Drilling  brine  (containing  Zinc  salts) 

Calcium  chloride  solution  ....*. 

Calcium  hypochlorite  solutions 

♦Calcium  long  chain  alkaryl  sulfonate  (C11-C50)  

■(•Calcium  long  chain  alkyl  phenate  (C8-C40) 

■♦■Calcium  long  chain  alkyl  pheriate  sulfide  (C8-C40)  

•t-Calcium  tong  chain  alkyl  salteylate  (C13-^) 

•fCalcium  tong  chain  phenolic  amine  (C8-C40) 

Cateium  nitrate.  Magnesium  nitrate,  Potassium  chloride  solution 

Catoium  sulfonate,  Cateium  cartwnate,  Hydrocartwn  solvent  mixture 

Camphor  oil  

Caprolactam  solution  

Carbolic  oil  

Carbon  black  tase 

Cartxjn  disulfide 

Cartxjn  tetrachloride  , 

Cashew  nut  shell  oil  (untreated) 

Caustic  potash  solution  

Caustic  soda  solution  

Cetyl-Eicosyl  methacrylate  mixture  

■fCetyl-Stearyl  alcohol 

Chlorinated  paraffins  (C10-C13) .' 

Chlorinated  paraffins  {C14-C17) 

Chlorine 

Chloroacetic  ackl  solution 

Chlorobenzene „ 

Chlorodifluoromethane 

Chloroform  

Chlorohydrins 

4-Chloro-2-methylpher>oxyacetic  acid,  Dimethylamine  salt  solution  

•Chloronltrobenzene  

Chloropropionic  acid 

Chlorosulfonic  acid  

Chlorotoluene 

Choline  chtoride  solutions 

■f  Citric  acid 

Coal  tar  

Coal  tar  pitch  

■fCobatt  naphthenate  in  solvent  naphtha 

Coconut  oil,  fatty  acid  

Corn  syrup  


Group 
No. 


31 
30 
30 
34 

14 
320 


32 
34 
34 
30 
220 
16 
41 
34 
34 

ia 

14 

u 

34 
32 

19 
4 

1.30 

34 
43 
43 
43 

5 
34 
34 
34 
34 

7 
34 
33 
18 
22 
21 
33 
38 
36 

4 
J5 

25 

14 
20 
36 
36 
>0 

4 
36 
36 
36 
17 

9 
42 

4 
■0 
36 
20 

4 
33 
33 
34 
34 
43 


CHRIS 
code 


BMX 

BOL 
BAX 

BAR 


BTY 

BBE 
BPH 
BUB 
BTN 
BUG 
BTO 
BTE 

BIB 
6HK 

BMH 

OCR 

BPN 
BUE 
SAE 
BRA 
BLA 
CPX 


CCS 

CAY 
CAN 
CPI 
OAK 


CPO 
CLS 
CBO 

CBB 
CBT 
OCN 
CPS 
CSS 
CEM 

CLH 

CLX 

CHM 

CRB 

MCF 

CRF 

CHD 

COM 

GNO 

CPM 

CSA 

CHI 

ceo 

CIS 

COR 

CTP 

CNS 

CFA 

CSY 


Related  CHRIS 
codes 


IBT/BUT 
IBUBTN 

IBA/BCN/BTA/ 

BYA 
BAimTC 
lAUBAN/BAS/ 

BAT 
lAM/BAM/BTL/ 

BUA 


IBL 


BFI/BFN 


BMI/BMN 


SAO/BTR/SFA 
IBR 


CBM 
DZB 
CLC 
CHZ/CHU/CHY 


CHUMCA 


CIAJCIP 
CTM/CTO/CRN 

err 

OCT 


17014         Federal  Register  /  Vol.  59.  No.  69  /  Monday.  April  11.  1994  /  Rules  gnd  Regulations 


Table  I— Alphabettcal  List  of  Cargoes— Continued 


Chemical  name 


Cottonseed  oil.  fatty  acid  ._ 

Creosote  

Cresois - 

Cresylate  spent  caustic  - 

Cresylic  acid  — 

■fCresyfic  acid,  dephenolized - 

Cresytic  acid,  sodium  salt  solution  

-fCresylic  add  tar     .  _    

Crotonaldetryde  _ 

Cumene  - 

Cycloaliphatic  resins  

1 ,5,a-Cyclododecatriene 

Cydoheptane — 

Cyclohexane  — 

Cydohexane  oxidation  product  acid  water 

Cydohexanol  ...» — 

Cydohexanone  - 

Cydohexanone,  Cydohexanol  mixtures 

Cydohexyi  acetate  .„ _ 

Cydohexyiamine 

•1 ,3-Cydopentadiene  dimer  

Cydoperrtadiene,  Styrene,  Benzene  mixtures 

Cydopentane - 

Cydofsentene - 

Cymene - - 

Decahydronaphthalene  _._ - 

Decaldehyde  ..._ - 

•Decane,  see  n-Alkanes  (CIO*')  

Decanoic  add  ._ - 

Decerre - 

•fDecyl  acetate  - — - 

Decyl  acrylate  ._ 

Decyl  alcohol  .._ — - 

Decylbenzerw  ._ — 

■f  Decyloxytetrahydro-thiophene  dioxide 

Dextrose  solution  _ 

Diacetone  alcohol  _ 

Dialkyl(ClO-Cl4)  benzenes 

•Dialkyl(C7-C13)  phthalates  


Group 
No. 


Diammonium  saM  of  Zinc  EDTA  solution 

Ditxjtylamine  

-t-DitMJtyl  hydrogen  phosphonate  — 

Oitxjtyl  phthalate 

Dichloroberuene - 

Dichlorodifluoromethane  _ 

1,1-Oichloroethane ~ 

2,2'-Dichloroethyl  ether  .._ 

•f  1  .B-Dichlorohexane  .._ 

2,2'-Dichloroisopropyt  ether _ 

Dichloromettiane - 

2,4-Dichlorophenol - 

2.4-OictilocDpherK)xyacetic  acid.  Diethanolamine  saH  soltition  

2,4-Dictilorophenoxyacet)c  acid.  Dimettiylamtne  salt  solution 

2.4-Dichlofophenoxyacetic  acid.  Triisopropanolamine  sal  solution 
Dichloropropane - 


1 .3-Dichloropropene  _ ~ 

Dichloropropene.  Dichtoropropane  mixtures  

2.2-DictTloropfcp)onic  acid  - 

•Dicydopentadiene.  see  1  >Cyclopentadiene  dimer 

Didecyl  dimethyl  ammonium  chloride.  Ethanol  mixture  solution  . 
•f  Diphenylamine.  reaction  product  with  2.2,4-TrimettTylperrtefie  . 

Diettianolamine 

Diett^nolamine  salt  of  2.4-Dichlorophenoxyacetic  actd  solution 

Diethylamine  

Diethyiaminoethanol  

2,6-Diethylaniline  

Diethylbenzene  


CHRIS 
code 


34 

2  21 

21 
5 

21 

21 
5 
5 

219 

32 

31 
30 
31 
31 
4 
20 
18 

318 

34 
7 
30 
30 
31 
30 
32 
33 
19 
31 
4 
30 
34 
14 

J20 

32 

0 

43 

220 
32 
34 


CFY 
OCT 
CRS 
CSC 
CRY 
CAD 

CRX 
CTA 

CUM 

CYT 
CYE 
CHX 

CHN 
CCH 
CYX 
CYC 
GHA 
CPD 
CSS 
CYP 
CPE 
CMP 
DHN 

DDC 
OCO 
OCE 
DYA 
DAT 
DAX 
DBZ 
DHT 
DTS 
DAA 
DAB 
DAH 


43 
7 
34 
34 
36 
36 
36 
41 
36 
36 
36 
21 
43 

1.20 
243 

36 

15 

15 

4 

30 

43 

7 

8 

43 

7 

8 

9 

32 


Related  CHRIS 
codes 


CCW/CWD 
CRUCSUCSO 


CSC 


OPT 


DSZ 

DBA 

DHD 

DPA 

DBX 

DCF 

DCH 

DEE 

DHX 

DCI 

DCM 

DCP 

DDE 

DAO 

DTI 

DPX 

DPS 

DMX 
OCN 
DPT 
DDX 
DAK 
DEA 
DDE 
DEN 

DMN 
DEB 


DA/OAL 


lAI/DAR 

ISA/DAN 

AKB 


OHP/Die/DOP/ 
DiF/DTP/DUP/ 

ODtommot 

EHE 


OBM/DBO/OeP 


DDA/DSX 

DPB/OPP^OPC/ 

DPL 
OPU/DPF 


CPO 


DAE 


Federal  Register  /  Vol.  59.  No.  69  /  Monday,  April  11,  1994  /  Rules  and  Regulations         17015 


Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Diethylene  glycol 

Diethylene  glycol  butyl  ether  !!!!!!!!!!!!."""!!"!!!"!.!"""!""! 

Diethylene  glycol  butyl  ether  acetate  !!.!.!!.!!!!!!"!!"!!!"!!!!!!!"!! 

Diethylene  glycol  dibutyl  ether !.!"!!!!!!!"!""!!!!!!!."."" 

♦Diethylene  glycol  diethyl  ether ..""!!""""""!""!". 

Diethylene  glycol  ethyl  ether  !.!!!.!!!!. r.!!!Z!!!!!!!!!!l!!" 

•Diethylene  glycol  ethyl  ether  acetate,  see  Poly(2-8)alkylene  glycol  rnoiioalkyi(C1-^)  ether  acetetes 

♦Diethylene  glycol  n-hexyl  ether,  see  Poly(2-8)alkylene  glycol  monoalkyl(Cl-C6)  ether 

•Diethylene  glycol  methyl  ether,  see  Poly(2-«)alkylene  glycol  monoalkyl(Cl-C6)  ether  

Diethylene  glycol  methyl  ether  acetate,  see  Poly(2-8)alkylene  glycol  monoalkyi(C1-C6)  ether  acetate 

Diethylene  glycol  phenyl  ether  

Diethylene  glycol  phthalate ; !""!!!!.!!!"!!!!'.." 

♦Diethylene  glycol  propyl  ether,  see  Poly(2-8)alkylene  glycol  monoalkyl(Cl^6)  ether  !!!!I"!!!!."!!I!!!.!!!'" 

Diethylenetriamine  

♦Diethylenetriamine  pentaacetic  acid,  pentasodium  salt  solution ."i]]|| 

Diethylethanolamine  ' 

Diethyl  ether "."'"!!!^"""''""!""!"""I!"!!"!! 

Dt-(2-€thylhexyl)adipafe  "."!"""!!!!!!!!!"". 

Di-(2-ethylhexyl)phosphoric  acid  

•DK2-ethylhexyl)phthalate,  see  Dlalkyl(C7-C13)  phthalates '"!!r.!!!!!"""l'"'""""!l.'I!I!!"Z!!!!!ll 

Diethyl  phthalate  

Diethyl  sulfate  !.!.!!!!!.""!!!!"!!I!I""!!'l"" 

Digtycidyl  ether  of  Bisphenol  A i"!!!.!".!!"'!!!!""!!!!!!!!!^!! 

Diglycklyl  ether  of  Bisphenol  F !!!!.!!"!"""!!..! 

Diheptyl  phthalate  !!!!!!!!!!...!!!!"!!"!"!!"!""^' ..!"" 

Di-rvhexyl  adipate "...."!!!"!!!!!!!!!'!'"!! 

Diisotxjtylamine !!!.!!!!!!!!"!!!!!!!!! 

•Diisobutyl  carbinol,  see  Nonyl  alcohol  !!..""!""!""""! 

Diisobutylene  !...!..!..!"''" 

Diisobutyl  ketone  !."""!!!.!!"!^'''."!!! 

Diisobutyl  phthalate  !!!!!!!!!!"!!!'' 

•Diisodecyl  phthalate,  see  Dlalkyl(C7-C13)  phthalates  

Diisononyl  adipate  '  " 

•Diisononyl  phthalate,  see  Dialkyl(C7-C13)  phthalates "1!"!!!!!^!!!!!!!!".".!.!.!!!!!!!^.!!!.! 

Diisooctyl  phthalate ' " 

Diisopropanolamine  

Diisopropylamine  [ 

Diisopropylt)en2ene  

Diisopropyl  naphthalene  ['__[ 

N.N-Dimethylacetamide  " ''.^^^|' 

N,N-Dimethylacetamide  solution  

Dimethyl  adipate  ...'....''."'". 

Dimethylamine  "  " 

Dimethylamine  solution 

Dimethylamine  salt  of  4-Chk)ro-2-methylphenoxyacetic  acid  solution  

Dimethylamine  salt  of  2,4-Dichlorophenoxyacetic  acid  solution  

2,6-Dimethylaniline  : ' 

Dimethylcyclicsiloxane  hydrolyzate  

N,N-Dimethyteyclohexylamine  

Dimethylethanolamine  

Dimethylformamide  

Dimethyl  furan 

Dimethyl  glutarate 

Dimethyl  hydrogen  phosphite  

Dimethyl  naphthalene  sulfonic  acid,  sodium  salt  solution 

Dimethyloctanok:  acid 

Dimethyl  phthalate 

Dimethylpolysiloxane  

2,2-Dimethylpropane-1,3-diol [ 

Dimethyl  succinate 

Dinrtrotoluene  

•Dinonyl  phthalate,  see  Dialkyl(C7-Cl3)  phthalates 

•Dioctyl  phthalate.  see  Dlalkyl(C7-Cl3)  phthalates 

1,4-Dioxane 

Dipentene 

Diphenyl  

♦Diphenylamines,  alkylated 

Diphenyl,  Diphenyl  ether  mixture  

Diphenyl  ether 

Diphenyl  ether,  Diphenyl  phenyl  ether  mixture  


Group 
No. 


240 
40 
34 
40 
40 
40 
34 
40 
40 
34 
40 
34 
40 
J7 
43 
8 
41 
34 
1 
34 

34 

34 

41 

41 

34 

34 

7 

20 

30 

18 

34 

34 

34 

34 

34 

8 

7 

32 

32 

10 

10 

34 

7 

7 

9 

'  -0 

9 

34 

7 

8 

10 

41 

34 

-•34 

:34 

4 

34 

34 

20 

34 

42 

34 

34 

41 

30 

32 

7 

33 

41 

41 


CHRIS 
code 


DEG 
DME 
DEM 
DIG 

DGE 
DGA 
DHE 
DGM 
DGR 
DGP 
DGL 
DGO 
DET 

DAE 

DEH 
DEP 
DIE 

DPH 

DSU 

BDE 

DGF 

DHP 

DHA 

DBU 

DBC 

DEL 

DIK 

DIT 

DID 

DNY 

DIN 

DIG 

DIP 

DIA 

DIX 

Dll 

DAC 

DLS 

DLA 

DMA 

CDM 
DAD 
DMM 

DXN 
DMB 
DMF 

DGT 

DPI 

DNS 

DMO 

DTL 

DMP 

DDI 

DSE 

DNM 

DIF 

DOP 

DOX 

DPN 

DIL 

DAJ 

DDO 

OPE 

DOB 


Related  CHRIS 
codes 


PAF 

PAG 
PAG 
PAF 


PAG 


EET 


DAH/DDO/ 
DOP.  DA  H 


BPA 


NNS 

DAH 
DAH 


DMG/DMY  DMC 
DDA/DSX 


DTT/D\'LDNU 

DAH 

DAH 


DTH 
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Table  1— ALf=HABETiCAL  List  of  Cargoes— Continued 


Chemical  name 


Group 

CHRIS 

Related  CHRIS 

No. 

code 

codes 

12 

DPM 

'0 

DPR 

7 

DNA 

40 

DPG 

40 

DBG 

PAG 

34 

DGY 

40 

DPY 

33 

DFF 

33 

DSfl 

34 

DTP 

DAH 

34 

DUP 

DAH 

31 

DOC 

PFN 

20 

DDN 

LAL 

30 

DOZ 

DOC/OOD 

34 

27 

DTA 

DDN 

32 

DDB 

AKB 

=  0 

DSA 

7 

DOT 

43 

DOS 

0 

DOH 

14 

DDM 

14 

DDP 

21 

DOL 

32 

DXY 

43 

DRB 

43 

DZB 

33 

DRM 

43 

DRM 

17 

EPC 

18 

31 

ETH 

8 

MEA 

40 

EEO 

EGE 

34 

EEA 

20 

APU/APV/APW 

{EOOf&iPfEOPJ 
EOT/ETD) 

40 

ETG 

34 

ETA 

34 

EAA 

14 

EAC 

2  20 

EAL 

27 

EAM 

7 

EAN 

18 

EAK 

ELK 

32 

ETB 

20 

EBT 

7 

EBA 

34 

EBR 

36 

ECL 

20 

ECT 

31 

ECY 

7 

ECC 

30 

ETL 

20 

ECH 

20 

ETC 

27 

EDA 

EMX 

43 

EDS 

36 

EDB 

236 

EDC 

220 

EGL 

34 

EGO 

40 

EGM 

40 

34 

EMA 

34 

EGY 

40 

EGB 

40 

EGE 

EEO 

34 

EGA 

Diphenylmethane  diisocyanalB _ 

Diphenylol  propane-Epichtorohydrin  resins  „ „ 

Di-rvpropylamine _ - _ „ 

Dipropylene  glycol  

■t-Dipropylene  glycol  butyl  ether,  see  Poly(2-8)alkylene  glycol  monoalkyl(C1-C6)  ether , 

Dipropylene  glycol  dibenzoate - _ _... 

Dipropylene  gJyool  m&thyi  ether  _ 

Distillates,  flashed  feed  stocks  

Distillates,  straight  run  ...„ „ 

•Ditridecyl  phlhalate,  se«Dlalkyl(C7-C13)  phthaiates _ __ 

•Diundecyi  phthalate.  seeDiaHcyl(C7-C13)  phthaiates 

Dodecane _ 

Dodecanol _ _ 

Dodecene _. 

2-Dodecenylsuccin(C  acid,  dipotassium  salt  solution  „ _ 

Dodecylamine,  Telradecylamine  mixture  

•Dodecyl  alcohol,  see  Dodecanol  

Dodecylbenzene „„ 

Dodecyltsenzenesulfonic  acid  _ „ 

+Dodecy1(*me*Tylamine.  Tetradecyldimethylamine  mixture „ 

Dodecyl  dipihenyl  ether  disJfonate  solution 

+Dodecyl  hydroxypropyl  sulfide 

Dodecyl  methacrylate  

Dodecyl-Pentadecyl  methacrylate  mixtures  

Dodecyl  phenol  _ ;. „ 

♦Dodecyl  xylene  

Drilling  brine  (containing  Calaunri,  Potassium  or  Sodium  salts)  

Drilling  brine  (containing  Zinc  salts)  

Drilling  mud  (low  toxicity)  (if  Mammable  or  combustible) 

Drilling  mud  (low  toxicity)  (if  non-flammable  or  non-combustible)  

Epichlorohydrin  

Epoxy  resin  _ „ 

Ethane _ „ 

Ethanolamine  _ 

•2-Ethoxyethanol  » „ 

2-Ethoxyethyl  acetate  „ « 

•Ethoxylated  alcohols,  C11-C15,  see  the  alcohol  poyletioxylates 


I 


t- 


Ethoxy  triglycol 

Ettiyl  acetate  

Ethyl  acetoacetate  _ 

Ethyl  acrylate  _ 

Ethyl  alcohol  

Ethylamine _ 

Ethylamine  solution _ 

Ethyl  annyl  ketone  „ 

Ethyltjenzene  

Ethyl  butanol  _.„ _ 

N-Ethyl-n-butylamine  „ 

Ethyl  butyrate  _ 

Ethyl  chloride  „ 

Ethyl  chiorothioformate  „ _ 

•♦■Ethyl  cyclohexane _ _ 

N-Ethylcyclohexylamine _ 

Ethylene  „ _ 

Ethylene  chlorohydrin  _ 

Ethylene  cyanohydrin  _ 

Ethylenediamine  „ _ 

Ethylenediaminetetracetic  acid,  tetrasodium  salt  solution 

Ethylene  ditjromide  

Ethytene  dichloride  „ 

Ethylene  glyooi  _ _ 

Ethylene  glycol  acetate  .„ 

Ethylene  glycol  txityl  ether  _ 

Ethylene  glycol  tert-butyl  ether ,. 

Ethylene  glycol  butyl  ether  acetate  i 

Ethylene  glycol  diacetate  „ 1 

Ethylene  glycol  dibutyl  ether 

•Ethylene  glycol  ethyl  ether ^ 

Ethylene  glycol  ethyl  ether  acetate 


-J 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


♦Ethylene  glycol  hexyl  ether 

Ethylene  glycol  isopropyl  ether 

••■Ethylene  glycol  methyl  tnjtyl  ether ,^''Z 

Ethylene  glycol  methyl  ether  

Ethylene  glycol  methyl  ether  acetate  !!!"!!!!! 

♦Ethylene  glycol  monoalkyi  ethers ..,", 

Ethylene  glycol  phenyl  ether  

Ethylene  glycol  phenyl  ether.  Diethylene  glycol  phenyl  ether  mixture 

Ethylene  glycol  propyl  ether  

Ethylene  oxide  

Ethylene  oxide.  Propylene  oxide  mixture  

♦Ethylene-Propylene  copolymer 

Ethylene-Vinyl  acetate  copolymer  emulsion 

Ethyl  ether 

Ethyl-3-ethoxypropionate  

•2-Ethylhexaldehyde,  seeOctyl  aldehydes 

•2-Ethylhexanok:  acid,  seeOctanoic  acids 

•2-Ethylhexanol,  seeOctanol  

2-Ethylhexyl  acrylate 

2-Ethylhexylamine __ 

Ethyl  hexyl  phthalate  

•Ethyl  hexyl  tallate 

Ethylidene  nortwrnene 

Ethyl  methacrylate  

2-Ethyl-6-methyl-N-(l'-methyt-2-methoxyethyl)aniline  

o-Ethyl  phenol  

Ethyl  propionate  

2-Ethyl-3-propylacrolein  

Ethyl  toluene  

•Fatty  acids  (saturated,  013*)  

Fatty  acid  amides  

Ferric  chloride  solution  

Ferric  hydroxyethylethylenediaminetriacetic  acid,  trisodium  salt  solution  .... 

Ferric  nitrate.  Nitric  acid  solution  

Fish  solubles  (water  based  fish  meal  extracts) 

♦Fluorosilicic  acid  

Formaldehyde,  Methanol  mixtures  

Formaldehyde  solution  

Formamide 

Formic  acid  

Fructose  solution  

Fumaric  adduct  of  Rosin,  water  disp)ersion 

Furfural 

Furfuryl  alcohol  : 

Gas  oil,  cracked  

Gasoline  blending  stock,  alkylates  

Gasoline  blending  stock,  reformates  

Gasolines: 

Automotive  (not  over  4.23  grams  lead  per  gal.)  

Aviation  (not  over  4.86  grams  lead  per  gal) 

Casinghead  (natural)  

Polymer 

Straight  run  „ 

Glutaraldehyde  solution  

Glycerine 

♦Glycerine,  Dioxanedimethanol  mixture 

Glycerol  polyalkoxylate  

Glyceryl  triacetate  

Gylcidyl  ester  of  tridecylacetic  acid  

•Glycidyl  ester  of  Versatic  add,  see  Gylcidyl  ester  of  tridecylacetic  acid 

Glycol  diacetate  

Glycols.  Resins,  and  Solvents  mixture 

Glyoxal  solutions 

♦Glyoxylic  acid 

Heptane  

rvHeptanoic  acid 

Heptanol 

Heptene  

Heptyl  acetate 

•Herbicide  (C15-H22-N02-CI),  see  Metolachlor  

♦  Hexaethylene  glycol,  see  Polyethylene  glycol  


Group 
No. 


40 
40 
40 
40 
34 
40 
40 
40 
40 
'0 
16 
30 
43 
41 
34 
19 

4 
20 
14 

7 

34 

34 

••30 

14 

9 
21 
34 
^9 
32 
34 
33 

1 
•43 

3 
43 

1 

•-19 

--19 

10 

•-4 

43 

43 

19 
;20 
33 
33 
33 

33 
33 
33 
33 
33 
19 
•'20 
20 
34 
34 
34 
34 
34 
33 
19 
4 
31 
4 
20 
30 
34 


CHRIS 
code 


40 


EGH 

EGi 

EMB 

EME 

EGT 

EGC 

EPE 

EDX 

EGP 

EOX 

EPr^ 


EET 

EEP 

EHA 

EHO 

EHX 

EAI 

EHM 

EHE 

EHT 

ENB 

ETM 

EEM 

EPL 

EPR 

EPA 

ETE 

FAD 

FCS 

FHX 

FNN 

FSO 

FSJ 

MTM 

FMS 

FAM 

FMA 

FAR 

FFA 

FAL 

GOC 

GAK 

GRF 

GAT 
GAV 
GCS 
GPL 
GSR 
GTA 
GCR 
GDM 


GLT 


GOS 
GAC 
HMX 
HEP 
HTX 
HPX 
HPE 


Related  CHRIS 
codes 


OAL 
OAY 
OCX 


SRA 

FCL 
STA 


AVA 


HPI/HPT 

HTN 
HTE 

MCO 
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Table  I— Alphabetical  List  of  Cargoes — Continued 


Chemical  name 


Group 

CHRIS 

Related  CHRIS 

No. 

code 

codes 

20 

43 

HAM 

HMD 

7 

HMC 

HMD 

7 

HMT 

7 

HTS 

7 

HMI 

:;3i 

HXS 

IHA/HXA 

4 

HXO 

20 

HXN 

30 

HEX 

HXE/HXT/MPN/ 
MTN 

34 

HAE 

HSA 

20 

HXG 

1 

HCL 

1 

HCS 

1 

HFS 

FSJ 

'0 

HPN/HPS/H°0 

..=0 

HAI 

43 

het 

4 

HBA 

218 

IPH 

7 

IP! 

12 

IPD 

30 

IPR 

32 

CUM 

33 

JPO 

33 

JPT 

33 

JPF 

33 

JPV 

33 

JPE 

43 

33 

KRS 

18 

5 

KPL 

5 

KPL 

0 

LTA 

37 

LNI 

30 

LTX 

43 

LLS 

LTX 

34 

LRA 

43 

43 

41 

LCP 

0 

LCS 

21 

7 

LCE 

1.20 

34 

MAS 

34 

MPS 

34 

MLS 

MPS 

34 

MSE 

MAS 

11 

MLA 

33 

5 

SMB 

218 

MSO 

7 

MSS 

SMD 

4 

MAD 

14 

MRD 

15 

MET 

31 

MTH 

20 

34 

MOA 

34 

MPO 

40 

MTG 

34 

MTT 

34 

MAE 

30 

MAP 

14 

MAM 

2  20 

MAL 

+Hexamethylene  gtyco) 

-«-Hexamethylenediamine  adipate  solution 

Hexamethylenediamine  solution 

Hexamettiylenetetramine  

Hexamethylenetetramine  solutions 

Hexamettiylenimine  

Hexane 

Hexanoic  acid  

Hexanol 

•Hexene  


Hexyl  acetate  

Hexylene  glyco) 

Hydrochloric  acid 

Hydrochloric  acid,  spent  

•Hydrofluorosilictc  acid,  see  Fluorosiliclc  acid 

Hydrogen  peroxide  solutions  

2-Hydroxyethyl  acryiate 

N-(Hydroxyethyl)ethylenediaminetriacetic  acid,  trisodium  salt  solution 

2-Hydroxy-4-{nnethylthio)t)utanoic  acid  

Isophorone 

Isophorone  diamine  

Isophorone  diisocyanate 

Isoprene 


Isopropylbenzene 
Jet  fuels: 

JP-1   


JP-3  

JP^  

JP-5  

JP-8  

Kaolin  clay  slurry 
Kerosene 


Ketone  residue I 

Kraft  black  liquor 

Kraft  pulping  liquors  (Black,  Green,  or  White)  

+Lactic  acid 

Lactonitrile  solution 

+Latex  (ammonia  inhibited)  

Latex,  liquid  synthetic  

Laurie  acid  

Lignin  liquor  _ 

+Liquid  Streptomyces  solubles _ 

+Long  chain  alkaryl  pdyether  (CI  1-C20)  J. 

+Long  chain  alkaryl  sulfonic  acid  (C16-C60) _ 

+Long  chain  alkylphenate/Phenol  sulfide  

+Long  chain  polyetheramine  in  alkyl(C2-C4)benzenes  ...» 

Magnesium  chloride  solution  _ 

+Magnesium  long  chain  alkaryl  sulfonate  (C11-C50)  

+Magnesium  long  chain  alkyl  phenate  sulfide  (C8-C20)  ._ 

^Magnesium  long  chain  alkyl  salicylate  (C11+)  

•Magnesium  nonyl  phenol  sulfide,  see  Magnesium  long  chain  alkyl  phenate  sulfide  (C8-C20) 

•Magnesium  sulfonate,  see  Magnesium  long  chain  sulfonate  (C11-C50) 

Maleic  anhydride 

Maleic  anhydride  copolymer , 

Mercaptobenzothiazol,  sodium  salt  solution 

Mesityl  oxide  

Metam  sodium  solution „ , 

Methacrylic  ackl  

♦Metfiacrylic  resin  in  Ethylene  dichloride  

Methacrykjnitrile  

Methane  


3-Mettx)xy-1 -butanol  

3-MethoxytKJtyl  acetate 

1 -Methoxy-2-propyl  acetate  

•Methoxy  triglycol  

Methyl  acetate  

Methyl  acetoacetate 

Methyl  acetylene,  Propadiene  mixture 

Methyl  acryiate 

Methyl  alcohol  
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Methylamtne 

Methylamine  solutions  

Methyl  amyl  acetate ^  ^ 

•Methyl  amyl  alcohol  

Methyl  amyl  ketone !..!'"!!!!."!!!" 

Methyl  bromide  !.!!.!!"!! 

Methyl  butenol  !""""'..'."" 

Methyl  tx/tyl  ketone 

Methyl  tert-butyl  ether L!!!!!!!!!!!^.!'!!!^!'! 

Methylbutynoi 

3-Methyl  butyraldehyde  !!!..l^'! 

Methyl  butyrate  !.!!!.^!!! 

Methyl  chtoride '. 

Methylcyclohexane  

Methylcyclopentadiene  dimer  

Methyl  diethanolamine 

4,4'-Methylene  dianiline  (43%  or  less),  Polymethylene  polyphenylamine,  o-DichlofObenzene  mixtures 

2-Methyl-5-ethylaniline  

Methyl  ethyl  ketone 

2-Methyl-5-ethylpyridine 

Methyl  formal  

Methyl  formate  

4-N-Methylglucamine  solution 

Methyl  heptyl  ketone 

2-Methyl-2-hydroxy-3-butyne  !.!..!!!'.'^!"1.!"!''" 

Methyl  isoamyl  ketone  

•Methyl  tsobJtyl  carbinol,  see  Methyl  amyl  alcohol  

Methyl  isobutyl  ketone 

Methyl  methacrylate 

3-Methyl-3-methoxybutanol  

3-Methyl-3-methoxybutyl  acetate 

Methyl  naphthalene  

Methylolureas 

2-Methyl  pentane  

•2-Methyl-i-pentene,  see  Hexene  

•4-Methyl-l-pentene,  see  Hexene  

+Methyl  propyl  ketone  

Methylpyridine 

N-Methyl-2-pyrrolidone  

Methyl  salicylate  

alpha-Methylstyrene 

Metolachlor  

Mineral  spirits 

Molasses 


Molasses  residue 

Monochlorodifluofomethane  _ 

Morpholine  

Motor  fuel  antiknock  compounds  containing  lead  alkyls  

Myrcene  

Naphtha: 

Coal  tar  solvent  

•Cracking  fraction 

Petroleum  

Solvent 

Stoddard  solvent 

Varnish  Makers'  and  Painters'  

Naphthalene 

Naphthalene  sulfonic  acid-formakjehyde  copolymer,  sodium  salt  solution 

Naphthalene  sulfonic  ackj,  sodium  salt  solution  

Naphthenic  acid 

Naphthenic  acid,  sodium  salt  solution  ..., 

Neodecanoic  acid  

Nitrating  acid 

Nitric  ackj  (70%  or  less)  

Nitric  ackJ  (greater  than  70%)  

Nitrobenzene 

•o-Nitrochlorobenzene,  see  Chloronltrobenzene 

Nitroethane  

o-Nitrophenol  

Nitropropane  

Nitropropane,  Nitroethane  mixtiJe  


Group 
No. 


7 

7 

34 

20 

18 

36 

20 

18 

•Ml 

20 

19 

34 

36 

31 

30 

8 

9 

9 

•18 

9 

41 

34 

43 

18 

20 

18 

20 

•18 

14 

20 

34 

32 

19 

31 

30 

30 

18 

9 

9 

34 

30 

34 

33 

20 

0 

36 

.'7 

'0 

30 

33 
-33 
33 
33 
33 
33 
32 

0 
34 

4 
43 

4 
'0 

3 
'0 
42 
42 
42 

;o 

42 
42 


CHRIS 
code 


MTA 
MSZ 
MAC 
MAA 
MAK 
MTB 
MBL 
MBK 
MBE 
MBY 

MBU 
MTC 
MCY 
MCK 
MDE 
MDB 
MEN 
MEK 
MEP 
MTF 
MFM 
MGC 
MHK 
MHB 

MIC 
MIK 
MMM 


MNA 
MUS 

MPN 

MTN 
MKE 

MPY 
MES 
MSB 
MCO 

MNS 


MCF 
MPL 
MFA 

MRE 

NCT 

PTN 

NSV 

NSS 

NVM 

NTM 

NFS 

NSA 

NTI 

NTS 

NEA 

NIA 

NCD 

NTB 

NTE 
NTP 
NPM 
NNM 


Related  CHRIS 
codes 


MIC 


WAB 


MAK 
MAA 


IHA 

HEX 

HEX 

MPR'MPE/MPF 


NAC 

CNO/CNP 

NIPNPH 
NPN  MPP 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Group 

CHRIS 

Related  CHRIS 

No. 

code 

codes 

42 

NIT 

NIE/NTT/NTR 

31 

NAX 

NAN 

4 

NNA 

NAI/NIN 

4 

NAT 

30 

NOO 

NON/NNE 

34 

NAE 

2  20 

NNS 

NNI/NNN/DBC 

14 

NMA 

21 

NNP 

40 

NPE 

40 

NPE 

AKS/NPS 

0 

30 

10 

ODD 

31 

OAX 

lOO/OAN 

4 

OAY 

OAA/EHO 

2  20 

OCX 

lOA/OTA/EHX 

30 

OTX 

OTE 

34 

OAF 

OAE 

2  20 

OCX 

lOA/OTA 

19 

OAL 

lOC/OLX/EHA 

34 

ODA 

34 

OET 

234 

ONE 

AKN 

21 

34 

OBB 

VEO 

34 

OBN 

VEO 

34 

OCA 

VEO 

34 

OCB 

VEO 

2  34 

OCC 

VEO 

34 

OCL 

AFN 

34 

OCO 

VEO 

34 

OCS 

VEO 

234 

OFS 

AFN 

34 

VEO 

34 

OGN 

VEO 

34 

OHN 

VEO 

34 

OLL 

AFN 

34 

OLD 

AFN 

34 

ONB 

VEO 

34 

OOL 

VEO 

2  34 

OPM 

VEO 

34 

OPO 

VEO 

34 

OPN 

VEO 

34 

OPY 

VEO 

34 

VEO 

34 

ORA 

VEO 

34 

ORP 

VEO 

34 

ORB 

VEO 

34 

OSF 

VEO 

34 

OSL 

VEO 

34 

OSS 

VEO 

34 

OSB 

VEO 

34 

OSN 

VEO 

34 

OTC 

VEO 

34 

OVG 

VEO 

34 

OWN 

VEO 

33 

OON 

33 

OOD 

33 

OTW 

33 

OTD 

33 

OFR 

33 

OFV 

33 

OSX 

33 

OAS 

33 

34 

OMA 

AFN 

Nrtrotoluene 

Nonane  

Nonanoicacid  

+Nonanoic,  Tridecanolc  acid  mixture  

•Nonene  

+Nonyt  acetate 

•Nonyl  alcohol 

Nonyl  methacrylate 

Nonyl  phenol 

•Nonyl  phenol  (ethoxylated)  

Nonyl  plhenol  poty(4-12)ethoxylates  

•Nonyl  phenol  sulfide  solution,  see  Alkyl  phenol  sultlde  (C8-C40) 

Noxious  Liquid  Sutjstance.  n.o.s.  (NLS's) 

1-Octadecene  

Octadecerx)amide 

Octane  


•Octanotc  ackj 

■fOctanol 

Octene  


+n-Octyl  acetate 

•Octyl  alcohol.  seeOctanol 

•Octyl  aldehyde  

Octyl  decyl  adipate  

Octyl  epoxytallate  

•Octyl  nitrate,  see  Alkyt(C7-C9)  nitrates 

Octyl  phenol 

Oil,  edit)le: 

•Batjassu  

♦Beechnut 

•Castor 

♦Cocoa  butter 

•Coconut 

+Cod  liver  

•Com  

•Cottonseed 

•Fish  

♦Grapeseed  

+Groundnut 

♦Hazelnut 

♦Lanolin  

•Lard 

♦Nutmeg  butter 

•Olive 

•Palm 

•Palm  kernel  

•Peanut 

♦Poppy  

♦Poppy  seed 

♦Raisin  seed 

•Rapeseed  

•Rice  bran 

•Satflower  

♦Salad 

♦Sesame 

•Soya  tiean 

•Sunflower  seed  

•Tucum  

•Vegetable 

♦Walnut 

Oil,  fuel: 

No.  1  

No.  1-D  

No.  2  

No.  2-D  

No.  4  

No.  5  

No.  6  

misc: 

Absorption 

Aliphatic  _ 

♦Animal 


Oil. 


JMI 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Aromatic 

Clarified 

Coal ;.;;;; 

Coconut  oil,  fatty  acid  methyl  ester 

Cotton  seed  oil,  fatty  acid 

Crude  "..I" 

Diesel  

Heartcut  distillate  

+Lanolin  

Linseed  

Lut)ricating  

Mineral  

Mineral  seal  

Motor 

•Neatsfoot 

Oiticica  

Palm  oil,  fatty  acid  methyl  ester  

Penetrating  

■t-Perilla !.!!!'!!"""""!!!! 

♦Pilchard 

Pine !.!.!""!'!"!! 

Range  

Residual "' 

Resin 

Resirrous  petroleum 

Road !.!.!!!!!!!!!!!!!!!!!!! 

Rosin 

Seal !."!!!!"!"!!!!!!!!!!"!""!! 

Soapstock  ' 

•Soybean  (epoxidized)  

•Sperm 

Spindle 

Spray  

Tall  " 

Tall,  fatty  acid  

Tanner's 

Transformer  

Tung 

Turt)ine 

White  (mineral)  

+Olefin/Alkyl  ester  copolymer  (molecular  weight  2000+)  

Olefin  mixtures 

alpha-Olefins  (C6-C18)  mixtures  

•Olefins  (CI  3^) 

Oleic  acid 

Oleum  ]  __ 

+Oleylamine 

Oxyalkylated  alkyl  phenol  formaldehyde  

+Palm  kernel  acid  oil  

♦Palm  kernel  ackJ  oil,  methyl  ester  

•Palm  kernel  oil,  fatty  acid,  see  Palm  kernel  acid  oil  

•Palm  kernel  oil,  fatty  ackl  methyl  ester,  see  Palm  kernel  acid  oil,  metfiyl  ester 

Palm  stearin 

•n-Paraffins  (C10-C20),  seervAikanes  (C10*) 

Paraldehyde 

Pentachloroethane 

•Pentadecanol,  see  Alcohols  (013*) 

1 ,3-Pentadiene 

•fPentaethylenehexamine  

Pentaethylenehexamine,  Tetraethylenepentamine  mixture  

Pentane 

+Pentanok:  acid  

Pentene 

Pentene,  Miscellaneous  hydrocartwn  mixture  

3-Pentenenitrile 

Pentyl  aldehyde  

+n-Pentyl  propionate 

Perchloroethylene 

Petrolatum 

Phenol 

l-PhenyH-xylyl  ethane  


Group 


33 
33 
33 
34 
34 
33 
33 
33 
34 
33 
33 
33 
33 
33 
33 
34 
34 
33 
34 
34 
33 
33 
33 
33 
33 
33 
33 
34 
34 
34 
33 
33 
33 
34 

=  34 
33 
33 
34 
33 
33 
34 
30 
30 
30 
34 

..JO 
10 
33 
34 
34 


34 
31 
19 
36 
20 
30 
7 

7 

31 
4 
30 
2  30 
37 
19 
34 
36 
33 
21 
32 


CHRIS 
code 


OCF 

OCM 
CFY 
OIL 
CDS 

OLL 

OLS 

OLE 

OMN 

OMS 

OMT 

ONF 

001 

OPE 

OPT 

OPR 

OPL 

OPI 

ORG 

ORS 

ORD 
ORN 

OIS 

OSP 
OSD 
OSY 
OTL 
TOF 
OTN 
OTF 
OTG 
0TB 

OCP 

0AM 

OLA 
OLM 
OLY 

PNO 
►'NF 


PMS 
PFN 
PDH 
PCE 
PDC 
PDE 
PEN 
PEP 
PTY 
POC 
PTX 

PNT 

PPE 
PER 
PTL 
PHN 
PXE 


Related  CHRIS 
codes 


AFN 


AFN 


AFN 


EVO 
AFN 


OFX/OFY 


ALY 

PDN 


IPT/PTA 
PTE 


17022         Federal  Register  /  Vol.  59.  No.  69  /  Monday.  April  11.  1994  /  Rules  and  Regulations 


Table  I— Alphabetical  List  of  Caagoes— Continued 


JMI 


Chemical  name 


Phosphoric  acid  .... 

Phosphorus 

Phthalic  anhydride 

+alpha-Pinene 

••■beta-Pinene 

•Pinene  


•Pine  oil  „ _ 

Polyalkenyl  succinic  anhydride  amine 

Polyalkyl(C18-C22)  aciytete  in  Xylene  

+Polyalkylene  glycol  butyl  ether,  see  Poly(2-8)alkylene  glycol  nx5noalkyl(Cl-C6)  ether 

+Poly{2-8)alkylene  glycol  monoalkyl(Cl-C6)  ether 

+Poly(2-8)alky1ene  glycol  monoalkyl(Cl-C6)  ether  acetate 

Polyalkylene  glycols,  Polyalkylene  glycol  monoalkyi  ethers  mixtures 

Pdyalkylene  oxide  poJyol  _ 

^Polyalkyl  memacrylate  ^C1-C20) 

Polybutadtene.  hydroxyl  terminated  

Polybutene _ 

+PQjy(2+)cyclic  aromatics  _ 

Polydimethylsitoxane  „ 

+PolyettTer  (rrKjIecular  weight  2000+) 

Polyethylene  glycol 

Polyethylene  glycol  dimethyl  ether  

•Polyethylene  glycol  monoalkyi  ether,  see  Poly(2-8)alkytene  glycol  monoalkyl(Cl-C6)  ether 

Polyethylene  polyamines  ._ 

Polyferric  sulfate  solution  ._ 

■f  Polyglycerine,  Sodium  salts  solution  (containing  less  ttian  3%  Sodium  hydroxide) 

Polyglycerol 

+Poly(4+)isobutylene  _ , 

Polymethylene  polypheny!  isocyanate 

Polymettiylsitoxarw  _ 

■fPolyolefin  (molecular  weight  300+)  

+Polyolefin  amide  alkaneamirie  (C28+)  

+Polyotefin  amide  alkeneamine  borate  (C2&-C250) 

+Polyolerin  amide  alkeneamine  nxjlytidenum  oxysulfida 

•fPolydefin  amide  alkeneamine  polyd  

+Polyo*efinam)ne  in  alky»<C2-C4)benrenes „ 

+Polyolefin  anhydrkJe  « 

♦Polyolefin  ester  (C28-C250)  „ 

+Polyolefin  phenolc  amine  (C28-C250)  _ 

+Polyolefin  phosphorosulfide,  tjarium  derivative  (C28-C250)  

Poly(20)oxyethylene  sorbitan  monooleate  * 

Polypropylene  „ „ 

♦Poly(5+)propy1ene _ 

Polypropylene  glycol _ „ 

Polypropylene  glycol  methyl  ether 

•Polysiloxane  

■fPotassium  chloride  solution 

Potassium  hydroxide  solution 

Potassium  oleate  _ ^ 

♦Potassium  thkjsullate  solution _ 

Propane 


i-Propar>tl,  Mesityt  oxkle,  Isophorone  mixture  ^ „. 

Propandamine  ..„ _ 

Propionaldehyde „ 

Propionic  acid  :. 

Propionic  anhydride  .._ 

Propionitrile _ _ 

•n-Propoxypropanol,  see  Propylene  glycol  monoalkyi  ether  

Propyl  acetate _ _ 

Propyl  alcohol  _ 

Propylamine  „ _ ,. 

Propyltjenzene  , 

+n-Propyl  chtoride ^ 

iso-Propyteyclohexane  „ 

Propylene „ _ 

Propylene-butylene  copolymer  _ 

Propylene  dimer  _ _ _ 

Propylene  glycol  

♦Propylene  glycol  n-txjtyl  ether,  see  Propylene  glycol  monoalkyi  ether  ... 
•Propylene  glycol  ethyl  ether,  see  Propylene  glycol  monoalkyi  either  .. 
•Propylene  glycol  methyl  ether,  see  Propylene  glycol  monoarkyi  ether 


Group 

CHRIS 

Related  CHRIS 

No. 

code 

codes 

1 

PAC 

10 

PPW/PPR/PPB 

11 

PAN 

30 

PIO 

30 

PIP 

30 

PIN 

PIO/PIP 

33 

POL 

OPI 

33 

14 

PIX 

40 

PGB 

PAG 

40 

PAG 

34 

PAF 

40 

PPX 

20 

PAO 

14 

PMT 

20 

30 

PLB 

32 

PCA 

34 

41 

PYR 

40 

40 

40 

PEE 

PAG 

27 

PEB 

34 

PSS 

2  20 

PGT 

20 

GCR 

30 

12 

PPI 

34 

30 

7 

POD 

34 

PAB 

7 

7 

PAP 

7 

POP 

11 

PAR 

34 

POS 

7 

PPH 

34 

PPS 

• 

34 

PSM 

30 

PLP 

30 

40 

PGC 

40 

PGM 

34 

DMP 

43 

PCS 

(DRB) 

25 

CPS 

34 

POE 

0 

PTF 

31 

PRP 

7 

PMI 

8 

PAX 

MPA/PLA 

19 

PAO 

4 

PNA 

11 

PAH 

37 

PCN 

40 

PXP 

PGfc 

34 

lAC/PAT 

220 

IPA/PAL 

7 

IPP/PRA/IPO 

32 

PBZ 

36 

PRO 

31 

IPX 

30 

PPL 

30 

PBP 

30 

PDR 

2  20 

PPG 

40 

PGD 

PuE 

40 

PGY 

PGE 

40 

PME 

PGE 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Group 
No. 


CHRIS 
code 


Related  CHRIS 
codes 


■•■Propylene  glycol  methyl  ether  acetate  

Propylene  glycol  monoalkyl  ether 

■•^Propylene  glycol  phenyl  ether  

■^Propylene  glycol  propyl  ether,  see  Propylene  glycol  monoalkyl  ether  

Propylene  oxide  

Propylene  tetramer  

Propylene  trimer  

Propyl  ether  

•Pseudocumene,  see  Trimethylbenzene 

Pyridine  

Pyridine  bases  

Rosin  oil  

Rosin  soap  (disproportkjnated)  solution 

•Rum,  see  Alcoholtc  beverages  

Salicylaldehyde 

Sewage  sludge  

■•■Sodium  acetate.  Glycol,  Water  mixture  (not  containing  Sodium  hydroxide) 

•fSodium  acetate.  Glycol,  Water  mixture  (containing  Sodium  hydroxide) 

Sodium  acetate  solution  

Sodium  alkyl  sulfonate  solution  

Sodium  aluminate  solution  

Sodium  benzoate  solution  

Sodium  borohydride.  Sodium  hydroxide  solution 

Sodium  cartxjnate  solutions  

Sodium  chlorate  solution  

Sodium  cyanide  solution 

Sodium  dichromate  solution  

Sodium  dimethyl  naphthalene  sulfonate  solution 

Sodium  hydrogen  sulfide,  Sodium  cartwnate  solution 

Sodium  hydrogen  sulfite  solution  

Sodium  hydrosulfide  solution 

Sodium  hydrosulfide.  Ammonium  sulfide  solution 

Sodium  hydroxide  solution  

Sodium  hypochlorite  solution 

■^Sodium  long  chain  atkyi  salicylate  (Cl3-f)  

Sodium  2-mercaptobenzothia20l  solution 

Sodium  naphthalene  sulfonate  solution  

Sodium  nitrite  solution  

Sodium  polyacrylate  solution  

Sodium  salt  of  Ferric  hydroxyethylethylenediammetriacetic  acid  solution  ..., 

Sodium  silicate  solution  

Sodium  sulfide,  Hydrosulfide  solution  

■fSodium  sulfide  solution 

-^Sodium  sulfite  solution 

•■fSodium  tartrates.  Sodium  succinates  solution  

Sodium  thiocyanate  solution 

Sorbitol  solutions  

•Stearic  acid,  see  Fatty  adds  (saturated,  C13-^) 

■^Stearyl  alcohol  

Styrene 

Sulfolane  

■^Sulfohydrocarbon  (C3-C88)  

■►Sulfohydrocartion,  long  chain  (C18-^)  alkyiamine  mixture 

■^Sulfonated  polyacrylate  solutions  

Sulfur 

Sulfurk:  acid  

Sulfuric  acid,  spent  

Tall  oil  

■►Tall  oil  fatty  ackJ,  barium  salt 

Tall  oil  soap  (disproportionated)  solution  

Tallow 

Tallow  fatty  acid 

•Tallow  fatty  alcohol,  see  Alcohols  (C13-f) 

Tallow  nitrite 

1,1,2.2-Tetrachloroethane 

•Tetradecanol,  see  Alcohols  (013*-) 

•Tetradecene,  see  the  olefins  entires  

Tetradecyltienzene  

Tetraethylene  glycol 

Tetraethyler>epentamine  

Tetrahydrofuran  


34 
40 
40 
40 
16 
30 
30 
41 
32 

9 

9 
33 
43 
20 
19 
43 
?34 

5 
34 
43 

5 
34 

5 

5 
'  -0 

5 
'  --0 
:34 
=  0 
43 
=  5 
:5 
-'5 

5 
34 

5 
34 

5 

:43 
43 

-43 

■   -0 

43 

43 

43 

'   =0 

20 

34 

20 

30 

39 

33 

7 

=  43 
'0 
'2 
2 
34 
0 
43 

:34 

;34 
20 
37 
36 
20 
30 
32 

40 

7 

41 


PGN 
PGE 
PGP 

POX 
PTT 
PTR 


PRO 
PRB 
ORN 
RSP 

SAL 


PME/PGY 
PGE 


IPE/PRE 
TI^E/TRE 


SAO 

SAP 

SAP 

SAO 

SAN 

SSU 

SAU 

SEN 

SEX 

SBH'SEI 

SCE 

SDD 

SDC 

SCS 

SCN 

SDL 

SCR 

DNS 

BBS 

SHX 

SHR 

SSA 

CSS 

SHP 

SHC 

SLS 

SMB 

SNS 

SNI 

SNT 

STA 

FHX 

SSN 

SBC 

SSHSSi  SSJ 

SDR 

SUP 

SUB 

STM 

SIS 

SCY 

SBT 

SRA 

FAD 

STV 

STX 

SFL 

SFO 

SFX 

SXX 

SFA 

SAC 

OTL 

TOB 

TOS 

TLO 

TFD 

TFA 

ALY 

TEC 

TTN 

ALY 

TTD 

TDB 

AKB 

TTG 

TTP 

THF 

Table  1— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Group 
No. 


CHRIS 
code 


Related  CHRIS 
codes 


TetrahydronapWhaiene  _ 

•  1.2,3.5-Tetramelhylben2ene,  see  Tetramethytbenzene 

■fTetramethyJbenzene  

Tetrasodium  salt  of  EDTA  solution , 

Titanium  tetrachloride  — _ _ 

Toluene  _ 


Toluenediamine  

Toluene  diisocyanate 
o-Toluidine  _ 


•Triarylphosphate,  see  Trilsopropylated  phenyt  phosphates  

Tributyl  phosphate  ._ * 

1 ,2,4-Trichlorobenzene  - „ 

1,1.1-Trichloroettiane _ - 

1,1,2-Trichloroethane ~ 

Trichloroethylene  — 

1 .2,3-Trichloropropane ^ „ 

1,1,2-Trichloro-1^,2-trifluoroettiane 

Tricresyl  phosphate  _ 

•Tridecane,  seen-Allcanes  (CKU-) _ 

+Tridecanoic  acid 

•Tridecand,  see  Alcohols  (C13-f)  _ 

•Tridecene.  s«e  Olefins  (CI S-f) 

+Tridecy1  acetate  ^ 

Tridecytbenzene _ ~ • 

Triethanolamine  _ - _ 

Triethylamine  „ _ 

Triethylberuene  - ^ 

Triethylene  glycot  „ if. 

Triethylene  glycol  butyl  ether i. 

Triethylene  glycol  butyl  ether  mixture 

Triethylene  glycol  di-(2-ethylbutyrate)  „ 

Triethylene  glycol  ether  mixture 

•Tnethylene  glycol  ethyl  ether,  see  Poty(2-8)atky1ene  glycol  monoalkyi(C1-C6)  ether  

+Triethylene  glycol  methyl  ether,  see  Poly(2-8)alkytene  glycol  monoatky1(C1-C6)  ether  

Triethylenetetramine  _ 

Triethyl  phosphate  _ 

Triethyl  phosJDhite  

+Trifluralin  in  Xylene  ., 

Triisobutylene _ ^ 

Triisooctyl  trimellitate  

Triisopropanolamine 

Tnisopropanolamlne  salt  of  2.4-Dichlorophenoxyacetlc  aCid  solution 

+Triisopropylated  phenyl  phosphates 

Trimethylacetic  acid  .._ 

+Trimethylannine  solution 

Trimethyltjenzene  

Tnmethylhexamethylenediamine  (2,2,4-  and  2,4,4-)  

Trimethylhexamethylene  diisocyanate  (2,2,4-  and  2.4,4-)  

Trimethylol  propane  polyethoxylate 

•2.2,4-Trimethyi  pentanediol-1 ,3-diisobutyrate,  see  2,2,4"Trinnethyl-1,3-pentanedio1  diisobutyrate 

+2.2,4-Trimethyl-1,3-perTtanediol  diisobutyrate  

2,2,4-Trim€thyl-1,3-pentanedioH-isobutyrate  

2,2,4-Trimethyl-3-pentanol-1-isobutyrate  

Trimethyl  phosphite  _ „ , 

+Triphenylborane,  Caustic  soda  solution  

•Tnpropylene,  see  Propylene  trimer  , 

Tripropylene  glycol 

•Tripropylene  glycol  methyl  ether,  see  Poty(2-8)atKy1ene  gfycol  monoalkyt(C1-C6)  ether  

Trisodium  nitrilotriacetate 

+Trisodium  phosphate  solution 

Tnxylenyl  phosphate  ._ 

Turpentine  ..„ _._ 


Undecanoic  add  

Undecanol „ 

Undecene _ 

Undecyl  alcohol  _ 

Undecylt)enzene  „ 

Urea,  Arrvrxjnium  mono-  and  di-hydrogen  phosphate.  Potassium  chloride  solutio'- 

Urea,  Ammonium  nitrate  solution  (containing  Ammonia) 

•U'ea,  Ammonium  nitrate  solution  (not  containing  Ammonia)  

Urea,  Ammonium  phosphate  solution  „ 


32 
32 
32 
43 
2 

32 
9 
12 
9 
34 
34 
36 

2  36 
36 

:36 
36 
36 
34 
31 
34 
20 
30 
34 
32 
28 
7 
32 
40 
40 
40 
34 
40 
40 
40 

27 

34 
234 
18 
30 
34 

8 
43 
34 

4 

7 
32 

7 
12 
20 


34 

34 

34 

2  34 

5 
30 
40 
40 
34 

5 
34 
30 

4 
20 
30 
20 
32 

0 

6 
43 
43 


THN 
TTB 
TTC 


TTC 
TTB 
EOS 


TOL 
TOA 
TOI 
TLI 

TBP 
TCB 
TOE 
TCM 
TCL 
TCN 
TTF 

TRD 

TON 
TOC 
TAE 
TR6 
TEA 
TEN 
TEB 
TEG 


TGD 

TGE 

TGY 

TET 

TPS 

TPI 

TFX 

TIB 

TIP 

TPL 

TAA 

TMT 

TRE 

THA 

THI 

TPR 


TMP 

TPP 
TPB 

TGC 
TGM 

TSP 
TRP 
TPT 
UDA 

UOC 
UNO 
UOB 
UPX 
UAS 
UAT 
UAP 


TPL 


Tcon^cp 

ALY 

AKB 


PAG 

PAG 


DTI 


TME/TMB/TMO 


PTR 
PAG 


UND 
AKB 
ANU 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Valeraldehyde  

Vanillin  black  liquor 

+Vegetable  acid  oils  and  distillates,  n.o.s. 

+Vegetatte  oils,  n.o.s 

Vegetable  protein  solution  

Vinyl  acetate  


Vinyl  acetate-Fumarate  copolymer 

Vinyl  chloride  

Vinyl  ethyl  ether  

Vinylidene  chtoride 

Vinyl  neodecanate  

Vinyltoluene  

Waxes;  

Camaut>a 

Paraffin  


White  spirit  (low  (15-20%)  aromatic) 

Xylene  

Xylenols 


♦Zinc  alkaryl  drttwphosphate  (C7-C16) 
+Zinc  alkyt  dithtophosphate  (C3-C14)  .. 
Zinc  bromkle,  Cateium  bromide  solution, 


see  Drilling  brine  (containing  Zinc  salts) 


Group 
No. 


19 

5 

34 

34 
43 
13 
34 
35 
13 
35 
13 
13 


34 
31 
33 
32 
21 
34 
34 
43 


+  denotes  newty  added  products. 

Items  with  a  bullet  (•)  or  in  boldface  are  changes  per  CGD  92-100. 

1  Because  of  very  high  reactiviw  or  unusual  conditions  of  carriage  or  potential  compatibility  problems  this  product 
jroup  m  the  Compatibility  Chart.  For  additional  compatibility  information,  contact  Commandant  (G-MTH)  U  S  Coast 
sW.,  Washington,  D.C.  20593-0001.  Telephone  (202)  267-1577. 

2  See  Appendix  I— Exceptions  to  the  Chart. 


CHRIS 
code 


VBL 
VAO 
VEO 

VAM 

VCM 

VEE 

VCI 

VND 

VNT 

WAX 

WCA 

WPF 

WSL 

XLX 

XYL 

ZAD 

ZAP 


Related  CHRIS 
codes 


IVA/VAL/VAK 


WSP 

XLM/XLO/XLP 


DZB 


IS  rx)t  assigned  to  a  specific 
Guard,  2100  Second  Street. 


Table  II  to  part  150    [Amended] 

16.  In  Table  II,  amend  the  designated 
Compatibility  Groups  as  follows: 

(a)  In  Compatibility  Group  1,  Non- 
Oxidizing  Mineral  Acids,  removo  the 
entry  "Hj'drofluorosilicic  acid". 

(b)  In  Compatibility  Group  20, 
Alcohols,  Glycols,  remove  the  entry 
"Alcohols  (C13  and  above)'",  and  add  in 
its  place  the  entry  "Alcohols  (Cl3-t-)". 

(c)  In  Compatibility  Group  30. 
Olefins,  remove  the  entry 
"Cyclopentadiene  polymers";  removo 
the  entry  "alpha-Olefins  {Cl3  and 
above)",  and  add  in  its  place  the  entry 
"alpha-Olefins  (Cl3+)";  and  romove  the 
entry  "Pinene". 

(d)  In  Compatibility  Group  31, 
Paraffins,  remove  the  entr}-  "n-Paraffins 
{C10-C20)". 

(e)  In  Compatibility  Group  32, 
.\romatic  Hydrocarbons,  remove  thf 
entry  "Alkyl(C9-Cl7)  benzenes". 

(f)  In  Compatibility  Group  33, 
Miscellaneous  Hydrocarbon  Mixtures. 
remove  the  entries  "Herbicide  (Cl5- 
H22-N02-C1)".  "Magnesium  nonyl 
phenol  sulfide",  "Naphtha:  Cracking 
fraction",  and  "Nonyl  phenolsulfide 
solution". 

(g)  In  Compatibility  Group  34,  Esters, 
remove  the  entries  "Alkyl  phthalates" 
"Calcium  naphthenate  in  Mineral  oil" 
and  "Ethyl  hexj'l  tallate";  remove  the 
entry  "Fatty  acid  (saturated,  Cl3  and 
above)",  and  add  in  its  place  the  entry 


"Fatty  acid  (saturated,  C13+)";  remove 
the  entries  "Glycidyl  ester  of  Versatic 
acid",  "Glycol  diacctate",  "Magnesium 
sulfonate",  "Octyl  nitrate";  remove  the 
entry  "Palm  kernel  oil,  fattv  acid",  and 
add  in  its  place  the  entr\'  "Palm  kernel 
acid  oil";  remove  the  entry-  "Palm  kernel 
oil,  fatty  acid  methyl  ester",  and  add  in 
its  place  the  entry  "Palm  kernel  acid  oil, 
mcth\  1  cstfr";  remove  the  entry  and 
"Triarylphosphate";  and  remove  the 
entr>-  "2.2,4-Trimethyl  penlanediol-1.3- 
diisobutyrate".  and  add  in  its  place  the 
entry-  "2,2,4-Trimethyl-1.3-pentanediol 
diisobutyrate". 

(h)  In  Co.Tipatibility  Group  40.  Ghccl 
ethers,  remove  the  entry  "Diethvlene 
glycol",  and  add  in  its  place  the  entry 
"Diethylonc  glycol  z";  and  remove  the 
entry  "Oil,  misc:  Soybean 
(epoxidized)". 

(i)  In  Compatibility  Group  41 ,  Ethers, 
for  the  entry  "Digylcidyl  ether  of 
Bisphenol  A",  remove  the  word 
"Digylcidyl",  and  add  in  its  place  the 
word  "Diglycidyl". 

(j)  In  Compatibility  Group  42, 
Nitrocompounds,  add  the  entry  "o- 
Chloronitrobenzene"  to  precede  the 
entry-  "Dinitrotoluene";  and  removp  the 
entry-  "o-Nitrochloro-benzene" 

17.  In  Table  11.  add  the  following  ne\\ 
entries  in  the  designated  Coinpstibilit\ 
Groups,  in  chemically  proper 
alphabetized  order 


Table  II — Grouping  of  Cargoes 

*     •     *     •     * 

0   Unassigned  Cargoes 

Deryloxytotrahydro-thiophene  dio.xide 

Dodecyl  hydroxypropyl  sulfide 

I,actic  acid 

Long  chain  alkanl  sulfonic  acid  (Clfi-CfiO) 

F'otassium  thiosulfate  solution 

Tall  oil  fatty  acid,  barium  salt 

1.  Non-Oxidizing  Mineral  Ac  ids 

FUiorosiliLit  acid 

4.  Og.inic  Acids 

Citric  acid 

Glynxylic  ac  id 

Nonanoic,  Tridw  anoic  acid  mixture 

PfntdHoic  acid 

.5  Caustits 

Cresylic  ac  id  tar 

Sodiiim  acetate.  Glycol.  Water  mixture 

(containing  Sodium  hydroxide) 
Triphenylborane.  Caustic  soda  sol-jiinr, 
Trisodium  phosphate  solution 

7  Aliphatic  Amines 

Calcium  long  chain  phenolic  amine  (C»- 

C40) 
Diphenylamine,  reaction  produc  t  wiih 

2.2.4-Trimethylpentene 
Diphenviamines.  alkvlated 
Doderyldinieth\  lamiiKj. 

Tetraderyldimethylamine  mixture 
Long  chain  po!vetheram;np  in  a!kvl(C2- 

C4)benzenes 
Olevlamine 

Pentaethvlenehexamine 
''oivolcfin  amide  alkeneamine  (C28+) 
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Polyolefin  amide  alkeneamine 

molybdenum  oxysulfide 
PolyoleHn  amide  alkeneamine  f>olyol 
Polyolefmamine  in  alkyl(C2-C4)benzenes 
Polyolefin  phenolic  amine  (C28-C250) 
Prof)anil,  Mesityl  oxide,  Isophorone 

mixture 
Sulfohydrocarbon.  long  chain  (Cl8+) 

alkylamine  mixture 
Trimethylamine  solution 

10.  Amides 
Alkenyl(Cll+)amide 

11.  Organic  Anhydrides 

Alkenylsuccinic  anhydride 
Polyolefin  anhydride 

14.  Acrylates 

Methacrylic  resin  in  Ethylene  dichloride 
Polyalkyl  methacrylate  (C1-C20) 

18.  Ketones 

Methyl  propyl  ketone 
Trifluralin  in  Xylene 

20.  Alcohols,  Gylcols 

Cetyl-Stearyl  alcohol 

Glycerine,  Dioxanedimethanol  mixture 

Hexamethylene  glycol 

Octanol  2 

Polyglycerine,  Sodium  salts  solution 

(containing  less  than  3%  Sodium 

hydroxide)  2 
Stearyl  alcohol 

21.  Phenols,  Cresols 

Cresylic  acid,  dephenolized 

Long  chain  alkylpher.ate/Phenol  sulfide 

30.  Olefins 

Aryl  polyolefin  (C11-C50) 

Ethylene-Propylene  copoljTner 

Latex  (ammonia  (1%  or  less)  inhibited) 

aJpha-Pinene 

beta-Pinene 

Poly(4+)i3obutylene 

Polyolefin  (molecular  weight  300-t-) 

Poly(5+)propylene 

31.  Paraffins 

Alkanes  (C6-C9) 

n-Alkanes  (C10+) 

iso-  &  cyclo-Alkanes  (ClO-Cll) 

Ethyl  cyclohexane 

32.  Aromatic  Hydrocarbons 

Alkyl(C3-C4)benzenes 

Alkyl(C5-C8)benzer.es 

Alkyl{C9-»-)benzenes 

Alkylbenzene,  Alkylindane.  Alkviir.dene 

mi.xture  (each  C12-C17) 
Dodecyl  xylene 
Poly(2+)cyclic  aromatics 

33.  Miscellaneous  Hydrocarbon  Mixtures 

Alachlor  technical 

Alkyl  dithiothiadiazole  (C6-C24) 

Sulfohydrocarbon  (C3-C88) 

34.  Esters 

Alkane  (C14-C17)  sulfonic  acid,  sodium 

salt  solution 
Alkyl(C8+)amine,  Alkenyl  IC12*)  acid 

ester  mixture 
Alkyl  ester  copol\Tner  (CS-Cl  8) 
A  Iky  1(C7-C9)  nitrates  2 


Alkyl  phenol  sulfide  (C8-C40) 

Animal  and  Fish  oils,  n.o.s. 

Animal  and  Fish  acid  oils  and  distillates, 

n.o.s. 
Barium  long  chain  alkaryl  sulfonate  (Cll- 

C50) 
Barium  long  chain  alkyl(C8-Cl4)phenate 

sulfide 
n-Butyl  propionate 
Calcium  alkyUCQlphenol  sulfide, 

polyolefin  phosphorosulfide  mixture 
Calciwm  long  chain  alkaryl  sulfonate  (Cll- 

C50) 
Calcium  long  chain  alkyl  phenate  (C8-C40) 
Calcium  long  chain  alkyl  phenate  sulfide 

(Ca-C40) 
Calcium  long  chain  alkyl  salicylate  (CIS-*^) 
Cobah  naphthenate  in  solvent  naphtha 
Decyl  acetate 

Dibutj'l  hydrogen  phosphonate 
Magnesium  long  chain  alkaryl  sulfonate 

(C11-C50) 
Magnesium  long  chain  alkyl  phenate 

sulfide  (C8-C20) 
Magnesium  long  chain  alkvl  salicylate 

(Cn+) 
Nonyl  acetate 
n-Octyl  acetate 
Oil.  edible: 

Beechnut 

Cocoa  butter 

Cod  liver 

Grapeseed 

Groundnut 

Hazelnut 

Lanolin 

Nulroeg  butter 

Poppy 

Poppy  seed 

Raisin  seed 

Salad 

Sesame 

Walnut 
Oil.  iTiisc: 

Animal 

Lanolin 

Pilchard 

Perilla 

Soyabean  (epoxidized) 
Olefin/Alkyl  ester  copolymer  (molecular 

weight  2000+) 
n-Pentyl  propionate 
Poly(2-8)alkylene  glycol  monoalkyl{Cl-C6) 

ether  acetate 
Polyolefin  amide  alkeneamine  borate  (C28- 

C250) 
Polyolefin  ester  (C2&-C250) 
Polyolefin  phosphorosulfide.  barium 

derivative  (C28-C250) 
Propylene  glycol  methyl  ether  acetate 
Sodium  acetate.  Glycol,  Water  mixture  (not 

containing  Sodium  hydroxide)  2 
Sodium  long  chain  alkyl  salicylate  (Cl3+) 
Tridacanoic  acid 
Tridecyl  acetate 

Triiscpropylated  phenyl  phosphates 
Vegetable  acid  oils  and  distillates,  n.o.s. 
Vegetable  oils,  n.o.s. 
Zinc  alkaryl  dithiophosphate  (C7-C16) 
Zinc  alkyl  dithiophosphate  (C3-C14) 

36.  Hdlogenated  Hydrocarbons 

1.6-Dichlorohexane 
n-Propyl  clilonde 

40.  Glycol  L'.hers 

Diethyl'  I'.e  glycol  diethyl  ether 


Dicthylene  glycol  n-hexyl  ether 
Diethylene  glycol  propyl  ether 
Dipropylene  glycol  butyl  ether 
Ethylene  glycol  hexyl  ether 
Ethylene  glycol  methyl  butyl  ether 
Ethylene  glycol  monoalkyi  ethers 
Hexaethylene  glycol 
Polyalkylene  glycol  butyl  ether 
Poly(2-8)alkylene  glycol  monoalkyl(Cl-C6) 

ether 
Polyethylene  glycol  monoalkyi  ether 
Propylene  glycol  n-butyl  ether 
Propylene  glycol  phenyl  ether 
Propylene  glycol  propyl  ether 
Triethylene  glycol  methyl  ether 

41.  Ethers 

Alkaryl  polyether  (C9-C20) 

Long  chain  alkaryl  polyether  (C11-C20) 

Polyether  (molecular  weight  2000+) 

43.  Miscellaneous  Water  Solutions 

Diethylenetriamine  pentaacetic  acid, 

pentasodium  salt  solution 
Hexamethylenediamine  adipate  solution 
Liquid  Streptomyces  solubles 
N-Methylglucamine  solution 
Potassium  chloride  solution 
Sodium  sulfide  solution 
Sodium  sulfite  solution 
Sodium  tartrates.  Sodium  succinates 

solution 
Sulfonated  polyacrylate  solutions  2 


Appendix  I  to  Part  150    [Amended] 

18.  In  appendix  I  (a),  add  the  new 
entry  "Isobutyl  alcohol  (20)"  to  precede 
the  entry  "Ethyl  alcohol  (201"  in  the 
column  "Compatible  with"  for  the  entry 
"Caustic  potash,  50%  or  less  (5)"  in  the 
"Member  of  reactive  group"  column. 

19.  Appendix  I  (a)  is  further  revised 
by  adding  the  new  entry  "iso-Decyl 
alcohol  (20)"  to  follow  the  entry  "Decyl 
alcohol  (20)"  in  the  column 
"Compatible  with"  for  the  entry 
"Caustic  soda,  50%  or  less  (5)"  in  the 
"Member  of  reactive  group"  column. 

20.  In  appendix  I  (b),  add  the 
following  new  entries  in  chemically 
proper  alphabetized  order  to  read  as 
follows: 


Acrylonitrile  (15)  is  not  compatible  with 

Group  5  (Caustics). 
Alkyl(C7-C9)  nitrates  (34)  is  not 

compatible  with  Group  1,  Non-oxidizing 

Mineral  Acids. 
1.4-Butylene  glycol  (20)  is  not  compatible 

with  Caustic  soda  solution,  50%  or  less 

(5). 
Caustic  soda  solution,  50%  or  less  (5)  is 

not  compatible  with  1.4-Butylene  glycol 

(20). 
Methacrylonitrile  (15)  is  not  compatible 

with  Group  5  (Caustics). 
Polyglycerine,  Sodium  salts  solution  (20)  is 

not  compatible  with  Groups  1,  4, 11, 16, 

17,  19,21  and  22. 
Sodium  acetate.  Glycol,  Wafer  mixture  (1% 

or  less  Sodium  hydroxide)  (34)  is  not 

compatible  with  Group  12  (Isocyanates). 
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Sulfonated  polyacrylate  solution  (43)  is  not 
compatible  with  Group  5  (Caustics). 
•      •      »      *      • 

21.  Appendix  I  (b)  is  further  revised 
as  follows: 

(a)  Remove  the  words  "Octyl  nitrates 
(all  isomers)  (34)  is  not  compatible  with 
Group  1,  Non-oxidizing  Mineral  Acids." 
and  add,  in  their  place,  the  words 
"Octyl  nitrates  (all  isomers),  see 
Alkyl(C7-C9)  nitrates.". 

(b)  Remove  the  entry  "Naphthas, 
cracking  fraction  (33)  is  not  compatible 
with  strong  acids,  caustics  or  oxidizing 
agents."  in  its  entirety. 

PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

.     22.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903.  40  U.S.C.  3703; 
49  CFR  1.46. 


Tabic  151.05    [Amended] 

23.  In  Table  151.05,  remove  all 
boldfaced  type  wherever  it  may  appear 
and  add,  in  its  place,  Roman  type. 

24.  In  table  151.05,  amend  the  "Cargo 
identification/Name"  column,  as 
follows: 

(a)  For  the  entry  "Benzene,  Toluene, 
Xylene  mixtures  [having  0.5%  Benzene 
or  more)",  by  adding  a  bullet  (•)  to 
precede  the  name,  and,  by  removing 
"0.5%"  and  adding,  in  its  place,  "10%" 
in  bold  face  type. 

(b)  For  the  entry  "Carbon  dioxide, 
liquid",  by  adding  a  bullet  (•)  to  precede 
the  name,  and,  by  removing  the  word 
"liquid"  and  adding,  in  its  place,  the 
word  "liquefied". 

(c)  For  the  entry  "Phosphorous, 
elemental",  by  adding  a  bullet  (•)  to 
precede  the  name,  and.  by  removing  the 
word  "elemental"  and  adding,  in  its 
place,  the  words  "white  [elemental]"  in 
bold  face  type. 

(d)  For  tne  entry  "Sodium  aluminate 
solution",  by  adding  a  bullet  (•)  to 
precede  the  name.  and.  by  adding 

Table  151.05— Summary  of  Minimum  Requirements 


"(45%  or  less)"  in  bold  face  type 
following  the  word  "solution". 

(e)  For  the  entry  "Sodium 
hypochlorite  solution  (15%  or  less)",  by 
adding  a  bullet  (•)  to  precede  the  name! 
and.  by  removing  "15%"  and  adding,  in 
its  place,  "20%"  in  bold  face  type. 

Tabte  151.05    [Amended] 

25.  In  table  151.05  amend  the  entr\- 
"Motor  fuel  anti-knock  compounds 
(containing  lead  alkyls)"  and  the  entr>- 
"Sodium  chlorate  solution  (50%  or 
less)",  in  the  "Special  requirements" 
column,  by  adding  ".50-73"  in  bold 
face  type,  in  numerical  order. 

26.  In  table  151.05,  remove  the 
following  entries  in  their  entirety: 

(a)  iso-Butyraldehyde, 

(b)  n-But>Taldehyde, 

(c)  Hydrofluorosi licit  acid  (25%  or  less). 

(d)  Octyl  nitrates  (all  isomers). 

27.  In  table  151.05.  add  the  following 
new  entries  in  chemically  proper 
alphabetized  order: 


Cargo  identificatKXi 


Name 


Hull 
Pressure   Temp.    ^^ 


Cargo 
seg- 
rega- 
tion 

tank 


Tanks 


Cargo  transtor 


T/08 


Vent 


Gaug- 
ing de- 
wce 


Pip*ng 
class 


Control 


Environmental 

control 
Fw»  pro- 
Cargo      tectKm 
Cargo      t^an-     required 


tanks 


diing 
space 


Special  require- 
ments (section 
»>  46  CFR  part 

151) 


Elet> 
tncal 
haz- 
ard 
class- 
group 


Temp 

control 


Tank 
mtemai 
irspeci 


"Stan.     _?!?" 
nod — 


Alkyl(C7-C9)  nrtrales 


Ajmos.      An*. 


Integral  Gravity 


Open       Open 


II         G-1  NR       Vent  Ves     50-61 

N  .£0-66  . 


NA  NA 


•iso-Butyraldehyda.  see 
ButyraMehyda  (all 
laomars). 

•n-ButyraWehyde.  see 
ButyraMahyd*  (an 
IsonMrm). 

ButyraMehyde  (all  iso- 
mers). 

o-Chloronitrobeniene 


DodecyWimethyiamine. 
Tetradecyl- 
dimetnylamine  mijcture. 

Etttytene  glycol  moooalkyi 

ettieis. 
Ettiytane  glycol  hexyi 

ether 

FiuorosiUoc  aod  (3C%  or 
•ess). 


•MydroHuorosilCJC  acxj 
(25%  or  less),  see 
Fhiotokllteic  acid 
(30%orl«M). 

o-Nitfotoluene 


Atmos.      Amb 


Atrr>os.      Amb. 


Atmos.      Amb 


Atmos.      Amb,         III 
Atmos.     Amb.         Ill 


Mmoi.      Amb 


II 


'i;2i 


Integra'  Gravity 
Integral  Gravity 
Integral  Gravity 

Integral  G'aviTy 
Integral  Gravity 

Ind  G'a^ry  


PV  Open 

PV  Closed 

open  Open 

PV  Rest; 

Open  Open 

PV  Ctosea 


•Octyl  nrtratas  (all  iso- 
mer^), see  Mkyl(C7- 
C9)n)tnt*s 

1 .2.4-Trtctiiorobenien«  _ 


Almos.      Amt. 


Ajmos.     Amt>. 


Ill    Irt05'3i  G'avty 

2i. 


PV    Oosed 


Tnpnenyltxxane  (10%  or         Atmos.     Amt)  III 

less).  Caustic  soda  so- 
lution. 

Tnsodium  phosphate  so-         Atmos      Amb,         III 
lutioo,  Elev. 


In    Irtegrai  Gravity  ... 
2<i 

PV 

Restr 

li    Integra)  Gravity 

2. 

Ooen 

Open 

11    Ir-iegrai  G-avity  .. 

2i 

Goer 

Open 

II         G-1            NR       Vent  Ves     S5-'(hy         .             KT         NA             G 
F 

I         G-1  NR       Vent  Yes     50-5   .„ NA         NA  G 

r  .50-73  

II         G-1  NR      Vent  Yes     56-i|b|  NA         NA  G 

N 

II         G-1  NR      \Jer,i  Yes    No  I-C         NA  G 

F 
II         0-1  NR      Vent  Yes    No      NA         NA  G 

N 

II         G-1  NR       vent  No    .50-20 I-B         NA  4 

f  .50-22  

J0-7J 

.sft-rr 

I         G-1  NR       Veni  Yas     50-5  1-0         NA  G 

F  "lO-TS  

II         G-1  NR      veni  Yes    No        t-D         NA  G 

F 

II         G-1            NR         NR  No     b6-i(a;   (bi.  (c;          NA         NA             G 

II         G-1  NR         NR  No    .50-73 NA         NA  G 

56-i(ai.  Ic)  .. .. 
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Table  151.05— Summary  of  Minimum  Requirements — Continued 


Cargo  identification 


Name 


Pressure  Temp. 


Cargo, 

lank 


Tanks 


Cargo  transfer      Environmental 
control 


Elec- 


Tank 


Type 


Gauo- 
ing  c 


c;,-  —^     Special  require-     trical    T«mn    internal 

71^     ,JZ^     ments  (section      haz-    Ir^  inspect 
Cargo     lection       ,.  4=  f-Vn  ^a-       art     "H™      n» 


lL     PV'ng     r^n,,^     Crnr.      hl^    r^l^      ,n  46  CFR  pari       anj 
d»-     ^1^    Control    Cargo      han-     requirea  161)  class 


tanks 


dling 
space 


class- 
group 


mslall. 


no*— 
years 


See  Table  2  o*  Part  153  for  additional  cargoes  permitted  to  be  earned  t>y  lankbarge. 
Items  witn  a  bullel  (•)  or  m  bo4dfac«  are  cnanqes  ler  CGD  97-'nn  ■ 


§151.12-6    [Amended] 


28.  In  §  151.12-5,  add  the  following 
new  entry  in  chemically  proper 
alphabetized  order  to  the  list  of  Category 
DNLSs: 


Ethylene  glycol  monoalkyl  ethers 


§151.50-20    [Amended] 

29.  In  §  151.50-20(b)(l),  add  the 
words  "Fluorosilicic  Acid — 50  pounds 
per  square  inch  gauge."  before  the  entry 
"Hydrochloric  Acid — 50  pounds  per 
square  inch  gauge."  and  remove  the 
words  "Hydrofluorosilicic  Add — 50 
pounds  per  square  inch  gauge."  and 
add,  in  their  place,  the  words 
"Hydrofluorosilicic  Acid,  see 
Fluorosilicic  Acid.". 

30.  In  §  151.50-20(k),  add  the  words 
"fluorosilicic  acid  in  §  151.50-77," 
before  the  entry  "hydrochloric  acid  in 
§  151.50-22"  and  remove  the  words 
"hydrofluorosilicic  acid  in  §  151.50-77" 
and  add,  in  their  place,  the  words 
"hydrofluorosilicic  acid,  see 
fluorosilicic  acid". 


§151.50-77    [Amended] 

31.  The  section  heading  for  §  151.50- 
77  is  revised  to  read  as  follows: 

§151.50-77    Fluorosilicic  acid  (30%  or 
less)  (hydrofluorosilicic  acid). 

§151.50-86    [Amended] 

32.  The  section  heading  for  §  151.50- 
86  is  revised  to  read  as  follows: 

§  151.50-86    AII(yi(C7-C9)  nitrates. 

PART  15^-SHIPS  CARRYING  BULK 
LIQUID,  LIQUEFIED  GAS.  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

33.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C.  1804. 
Sections  153.470  through  153.491,  153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  under  33  U.S.C 
1903(b). 

34.  In  part  153,  remove  "(G-MSC)" 
wherever  it  appears  and  add  in  its  place, 
"(MSC)". 

35.  In  §  153.0,  paragraphs  (b)(1)  and 
(b)(3)  through  (b)(6)  are  revised  to  read 
as  follows: 

§153.01   Availability  of  materials. 


1 


(b)*** 

(1)  IMO  Secretariat,  Publications 
section,  4  Albert  Embankment,  London 
SEl  7SR,  United  Kingdom.  Telex  23588; 

(2)  *  *  * 

(3)  Baker,  Lyman  &  Company,  3220 
South  I-IO  Service  Road,  Metairie,  LA 
70001. 

(4)  UNZ  &  Company,  190  Baldwin 
Avenue,  Jersey  City,  NJ  07306. 

(5)  Southwest  Instrument  Company, 
235  West  7th  Street,  San  Pedro,  CA 
90731. 

(6)  Marine  Education  Textbooks,  124 
North  Van  Avenue,  Houma,  LA  70363- 
5895. 

§153.9    [Amended] 

36.  In  §  153.9(a),  footnote  2  is 
removed. 

§153.560    [Amended] 

37.  The  section  heading  to  §  153.560 
is  revised  to  read  as  follows: 

§  153.60    Special  requirements  for 
Alkyl(C7-C9)  nitrates. 

Table  1     (Revised) 

38.  Table  1  is  revised  to  read  as 
follows: 


Table  1  .—Summary  of  Minimum  Requirements 


Cargo  name 

IMO 
Annex  II 
pollution 
category 

Haz. 

Car 

cents 

mei 

syst 

JO 

lin- 

nt 

»m 

Vent 
height 

Vent 

Gauge 

Fire 
protec- 
tion 
system 

Special  requirements  in  46  CFR 
Part  153 

Elec- 
trical 
hazard 
class 
and 
group 

a. 

b. 

c. 

d. 

e. 

«■ 

g- 

h. 

i. 

1- 

Acetic  acid  

D 
D 
A 

III 
D 

D 
B 

D 

S 
S 

S/P 

s 
s 

s 

S/P 

s 

Ill 
II 

4m 
4m 
B/3 

B/3 
NR 

4m 
B/3 

4m 

PV 
PV 
PV 

PV 
Open 

PV 
PV 

PV 

Restr 
Restr 
Closed 

Restr 
Closed 

Restr 
Closed 

Restr 

A 
A 
A 

A 
NSR 

A 
A 

A 

.238(a),  .527,  .554 

.238(a),  .526,  .527,  .554 

.238(a).   .316.   .336,    .408,   .525. 

.526.     .527.     .912(a)(2).     .933, 

.1002,  .1004,  .1020,  .1035. 

.525,  .526,  .1020  

.409,     .525(a).     (c).     (d),     (e), 

.912(a)(1),      .1002(a),      .1004, 

.1020. 
.238(a).    .526,    .912(a)(1),    .933, 

.1002(a).  .1004. 
.236(a),  (c),  (d),  .316,  .408,  .525, 

.526,    .527,    .912(a)(1).    .1004. 

.1020. 
.526  

l-D 

Acetic  anhydride  

^-0 

Acetone  cyanohydrin  

Acetonitrlle  

Acrylamide  solution  (50% 
or  less). 

•Acrylic  acid 

Acrylonitrile  

II 

II 
II 

II 

1 

II 

1 
1 

1 

1 

1 

l-D 

M) 
MA 

l-D 
l-D 

Adiponitrile  

l-D 

JMI 
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Table  l  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

+Alachlor  technical  (90% 
Of  more). 

Alcohol  (C6-C17)  (sec- 
ondary) poly{3- 
6)ethoxylates. 

Alcohol  (C6-C17)  (sec- 
ondary) poly  (7-1 2)- 
ethoxylates. 

•Alcohol(C12-Cl5) 
poly(1 -3)ethoxylates, 
see    Alcotiol(C12-C15) 
poly(1 -6)ettioxylates. 

•Alcohol(Cl2-Cl5) 
poly(3-1 1  )ethoxylates, 
see    Alcohol(C12-Cl5) 
poly (1-6)     or    poly (7- 
19)«thoxylates. 

+Alcohol(C12-Cl5) 
poly(1  -6)ethoxylates. 

+Alcohol(Cl2-Cl5) 
poly(7-1 9)ethoxylates. 

+Alcohol(Cl2-Cl5) 
poly(20+)ethoxylates. 

+Alkanes(C&-C9)  {all  iso- 
mers). 

+Alkane(C14-Cl7)  sul- 
fonic acid,  sodium  salt 
solution  (65%  or  less). 

+Alkaryl  polyether  (C9- 
C20). 

Alkyl  acrylate-Vinyl  pyri- 
dine copolymer  in  Tolu- 
ene. 

+Alkyl(C3-C4)benzenes 
(all  isomers). 

+Alkyl(C5-C8)ben2enes 
(all  isomers). 

••t-Alkylbenzene, 
Alkylindane, 
Alkytlndene       mixture 
(each  C12-C17). 

Alkylbenzenesulfonic  acid 
(greater  than  4%). 

Alkyltjenzeriesulfonic  acid, 
sodium  salt  solution. 

+Alkyl(C7-C9)  nitrates 

Allyl  alcohol 

Allyl  chloride 

Aluminum  chloride  s_  (30% 
or  less),  Hydrochloric 
acid  (20%  or  less)  solu- 
tion. 

2-(2-Aminoethoxy)  ethanol 

Aminoethylethanolamine  ... 
N-Aminoethylpiperazine  .... 
2-Amino-2-methyl-1  -pro- 

panol  (90%  or  less). 
Ammonia   aqueous    (28% 

or  less),  see  Ammonium 

hydroxide  (28%  or  less 

NH,). 
Ammonium  hydroxide 

(28%  or  less  NH  j). 


IMO 
Annex  II 
pollution 
category 


b. 


B 
A 


D 
D 
D 


Haz. 


c. 


S/P 
P 


A 

P 

B 

P 

C 

P 

C 

P 

B 

P 

6 

P 

C 

P 

A 

P 

A 

P 

A 

P 

C 

S/P 

C 

P 

A 

S/P 

B 

S/P 

B 

S/P 

D 

s 

s 
s 
s 


S/P 


Cargo 
contain- 
ment 
system 


III 


Vent 
height 


e. 


NR 
NR 

NR 


NR 
NR 
NR 
4m 
NR 

NR 

4m 
NR 
NR 

NR 

NR 

NR 
B/3 

B/3 

4m 

NR 

NR 
4m 
NR 


4m 


Vent 


f. 


Open 
Open 

Open 


Open 

Open 

Open 

PV 

Open 

Open 
PV 

PV 

Open 

Open 

Open 

Open 

Open 
PV 

PV 
PV 

Open 

Open 

PV 

Open 


PV 


Gauge 


9- 


Open 
Open 

Open 


Open 
Open 
Open 
Restr 
Open 

Open 
Restr 

Restr 
Open 
Open 

Open 

Open 

Open 
Closed 

Closed 
Restr 

Open 

Open 
Restr 
Open 


Restr 


Fire 
protec- 
tion 
system 


h. 


A,C 

A 


A 
A 
A 
A 
NSR 

A,  B 
A 

A 
A 
A 

A.  B 

NSR 

A,  B 
A 

A 
NSR 


A,  C, 

D 
A 
A 
A 


A,  B, 
C 


Special  requirerrients  in  46  CFR 
Part  1 53 


.238(a),  .409,  .440,  .488,  .908(a). 

(b). 
.409  


.409.  .440,  .908(a),  (b) 


.409  

.409,  .440,  .908(a)  

None 

.409  

.440,  .908(3)  

.409;  (.440,  .908(a))'   

.409  

.409  

.409   

.409   

.440,  .908(a)  

.440,  .903,  .908(a),  (b)  

.409,  .560,  .1002  

.316,  .408,  .525,  .526.  .527,  .933, 

.1020. 
.316,  .408.  .525,  .526.  .527,  .1020 
.252,  .526,  .527.  .554,  .557,  .933, 

.1045,  .1052. 

236(b),  (c),  .409 

.236(a),  (b),  (c),  (g) 

.236(b),  (c),  .409,  .526  

.236(a),  (b),  (c),  (g) 

.236(b),  (c),  (f).  .526,  .527  


Elec- 
trical 
hazard 
class 
and 
group 


)■ 


NA 
NA 

NA 


NA 
NA 
NA 
l-D 
NA 

NA 
NA 

l-D 
l-D 
NA 

NA 

NA 

NA 
1-C 

l-D 
l-B 

NA 

NA 
l-C 
l-D 


l-D 
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Table  l.— Summary  of  Minimum  Requirements — Continued 

Elec- 

IMO 

Cargo 

Fire 

trical 

^  ^N 

Cargo  name 

Annex  II 
poUution 

Haz. 

contain- 
ment 

Vent 
height 

Vent 

Gauge 

protec- 
tion 

Special  requirements  in  46  CFR 
Part  153 

hazard 
class 

d9 

category 

system 

system 

arx] 
group 

a. 

b. 

c. 

d. 

e. 

f. 

9- 

h. 

.. 

i- 

Ammonium  nitrate  solution 

D 

S 

II 

NR 

Open 

Open 

NSR 

.238(d),  .252,  .336.  .409.  .554(a). 

NA 

(greater  than  45%  and 

(b). 

less  than  93%). 

•Ammonium   suttide   solu- 

0 

S  P 

11 

B.-3 

PV 

Closed 

A,  C 

.236(a),  (b),  (c),  (g).  .316.  .408. 

l-D 

tior,  (45%  or  less). 

.525.    .526.    .527,    .933.    .1002, 
.1020. 

cc 

Ammontum       thiocyanate 

c 

p 

III 

NR 

Open 

Open 

NSR 

None  

NA 

oo 

(25%   or    less).    Anvno- 

nium  thiosuitate  (20%  or 

less)  solution. 

Ammonium  thiosulfate  so- 

c 

p 

III 

NR 

Open 

Open 

NSR 

.440,  .908(b)  

NA 

39 

lution  (60%  or  less). 

•(commercial,  iso-,  n-,  sec- 

«•      N^ 

)     Amyl     acetate,     see 

Amyl  acetate  (all  iso- 

mers). 

-Amyl    acetate    (all    iso- 

c 

p 

III 

4m 

PV 

Restr 

A 

.409  

l-D 

mers). 

Aniline  

c 

S/P 

II 

b;3 

PV 

Closed 

A 

.316,  .408.  .525,  .526,  .933.  .1020 

l-D 

Anthracene   oil    (Coal   tar 

fraction),  see  Coal  tar. 

Aviation      alkylates      (C8 

c 

p 

III 

4m 

PV 

Restr 

B 

.409  

l-C 

VP 

paraffins        and       iso- 
parafTins.  b.  pt.  95-120 
deg.  C). 

♦  Barium  long  chain  aikaryl 

[B] 

p 

III 

NR 

Open 

Open 

A 

.409;  (.440.  .903,  .908(a))'  

NA 

sultonate  (C1 1-050). 

4      ^ 

♦Barium  long  chain  alkyl 

(A) 

p 

II 

NR 

Open 

Open 

A 

.409   

NA 

1      1 

(C8-C14)    phenate   sul- 

1       I 

fide. 

Benzene  hydrocartxDn  mix- 
tures2  (tiaving  10%  Ben- 

02 

S,P 

III 

B/3 

PV 

Rp<^tr 

A,  B 

.316,    .440,    .526,    .908(b).    .933. 
.1060. 

l-D 

ncoii 

zene  or  more). 

Benzenesultonyl  chloride  .. 

D 

s 

III 

4m 

PV 

Restr 

A,  B, 
D 
B 

.236(a),  (b).  (c).  (g).  .409,  .526  

^-D 

Benzene,  Toluene,  Xylene 

@C2 

S'P 

III 

B.'S 

PV 

Restr 

.316,  .440,  .526,  .908(b).  .1060  .... 

f-0 

mixtures^    (having    10% 

Benzene  or  more). 

)94 

Benzyt  acetate  

Benzyl  alcohol 

c 
c 

B 

p 

p 

S.'P 

III 

III 
It 

NR 
NR 
B,'3 

Open 
Open 
PV 

Open 
Open 

f;in<w»rl 

A 
A 
A   B 

None  _ 

None 

\-0 
l-D 

Benzyl  chloride  

.316.     .408,     .525.     .526.     .527. 

.912(a)(2).  .1004.  .1020. 

W> 

V^I^JO^VI 

^,    O 

Biitene  oligomer 

B 

p 

III 

NR 

Open 

Open 

A 

None „ _. 

NA 

(iso-,  n-)  Butyl  acetate  

C 

p 

III 

4m 

PV 

Restr 

A 

.409  „ „.. 

i-O 

(iso-,  rv)  Butyl  acrylate  

D 

S/P 

II 

4m 

PV 

Restr 

A 

.409,    .526.    .912(a)(1),    .1002(a). 
(b),  .1004. 

W) 

Butylaniine  (all  isomers)  ... 

C 

SP 

ir 

B/3 

PV 

Restr 

A 

.236(b),  (c),  .316,  .408,  .525,  .526. 
.527,  .1020. 

1-0 

Butylbenzene  (all  isomers) 

Butyl  benzyl  phthalate  

n-Butyl  butyrate „. 

A 
A 

c 

p 
p 

p 

III 
II 
III 

4m 
NR 
4m 

PV 
Open 

PV 

Restr 
Open 
Restr 

Rp<;tr 

A 
A 

A 

.409  

l-D 

.409  

1-0 

.409   „ 

.372.     .409.     .440.     .500.     .526. 
.530(a).    (c).    (eH9).    (mHo). 

l-O 

i-e 

1 ,2-Butyiene  oxide  

c 

S'P 

III 

4m 

PV 

A.  C 

ncou 

.1010,  .10T1. 

n-Butyl  ettier  

C 

SP 

III 

B/3 

PV 

Restr 

A.  D 

.500,  .525,  .526,  .1020 _ 

l-C 

Butyl  heptyt  ketone  

iso-Butyl  rsobutyrate  

[C] 
[Bl 

p 
p 

Ml 
III 

NR 
4m 

Open 
PV 

Open 
Restr 

A 
A 

None 

NA 

.409  „_ 

K) 

Butyl  methacrylate  

D 

s 

III 

4m 

PV 

Restr 

A,  D 

.526.     .912(a)(1),    .1002(a).    (b). 

1-0 

.1004. 

Butyl  methacrylate,   Decyl 

D 

s 

III 

4m 

PV 

Restr 

A.  C. 

.912(a)(1).  .1002(a),  (b).  .1004  .._ 

1-0 

methacrylate,         Cetyl- 

D 

Eicosyl        methacrylate 

mixture. 

+n-Butyl  propionate 

C 
@A 

p 
p 

III 
II 

4m 
NR 

PV 
Open 

Restr 
Open 

A 
A 

.409  

1-0 

Butyl  toluene _ 

.409   „ 

l-D 

JMI 

•(crude)  Butyraktehyde  .... 

« 

s 

II 

4m 

PV 

Open 

A 

.409.  .526  

l-C 

i 
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Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

•iso-Butxraldehyde,  see 
Butyraldehyde  (all  Iso- 
mers). 

•n-Butyraldehyde.  see 

Butyraldehyde  (all  Iso- 
mers). 

+Butyraldehyde  (all  Iso- 
mers). 

Butyric  acid  

♦Calcium  alkyl(C9)phenol 
sulfide,  polyoletin 

phosphorosulfide  mix- 
ture. 

•Calcium  alkyl  salicylate, 
see  Calcium  long 
chain  alkyl  salicylate 
(C13*). 

•Calcium  bromide.  Zinc 
bromide  solution,  see 
Drilling  brine  (containing 
Zinc  salts). 

Calcium  hypochlorite  solu- 
tion (15%  or  less). 

Calcium  hypochlorite  solu- 
tion (more  than  15%). 

^Calcium  long  chain  alkyl 
salicylate  (C13+). 

Camphor  oil  

Cartwiic  oil  

Cartxin  disulfide 

Carbon  tetrachloride  

Cashew  nut  shell  oil  (un- 
treated). 

•Caustic  potash  solution  ... 

Caustic  soda  solution  

Cetyl-Eicosyl  methacrylate 
mixture. 

Chlorinated  paraffins 

(C10-C13). 

Chloroacetic  acid  (80%  or 
less). 

•Chlorobenzene 

Chloroform  

(crude)  Chlorohydrins  

•4-Chlcro-2-methyl- 
phenoxyacetic  acid, 

dimethylamine  salt  solu- 
iion. 

•+o-Chloronrtroben2ene 

2-     or     3-Chloropropionic 

acid. 
Chlorosulfonic  acid  

o-Chlorotoluene  

m-Chlorotoluene  

p-Chlorotoluene  

Chlorotoluenes  (mixed  iso- 
mers). 
Coal  tar 


IMO 
Annex  II 
pollution 
category 


D 
A 


C 

B 

C 

B 
A 


B 
D 

D 

D 

III 


B 
B 
D 
C 


B 
C 
C 
A 
B 
B 
A 
A 


Haz. 


S/P 

S 
P 


S/P 

S/P 

p 

S/P 

S/P 

S/P 


S'P 

s 

s 

s 
s 


S/P 

S/P 
S/P 

s 

P 


S/P 
S/P 
S/P 
S/P 
S/P 
S/P 
S/P 
S/P 


Cargo 
contain- 
ment 
system 


III 
III 


III 

III 

II 
II 

II 
III 


III 
III 
III 


III 

III 
II 
III 


III 


111 


Vent 
height 


e. 


4m 

4m 
NR 


4m 

4m 

NR 

4m 
B/3 

8/3 

B;3 

4m 

NR 
NR 
NR 

NR 

B/3 

4m 
B/3 
B'3 

NR 


B3 

NR 
B/3 

4m 
4m 
4m 
4m 
4m 


Vent 


PV 

PV 
Open 


PV 

PV 

Open 

PV 
PV 

PV 

PV 
PV 

Open 
Open 
Open 

Open 

PV 

PV 
PV 
PV 
Open 


PV 

Open 

PV 

PV 

PV 

PV 

PV 

PV 


Gauge 


Open 

Restr 
Open 


Restr 

Restr 

Open 

Open 
Closed 

Closed 

Closed 
Restr 

Open 
Open 
Open 

Open 

Closed 

Restr 
Restr 
Closed 
Open 


Closed 

Open 

Closed 

Restr 

Restr 

Restr 

Restr 

Restr 


Fire 
protec- 
tion 
system 


A 
A,  B 


NSR 

NSR 

A.  B 

A,  B 
A 


NSR 
A.  B 

NSR 
NSR 
A,  C, 

D 
A 

NSR 

A,  B 

NSR 

A 

NSR 


A,  B, 

C,  D 
A 

NSR 

A,  B. 

C 
A,  B, 

C 
A,  B. 

C 
A,  B, 

C 
8.  D 


Elec- 
trical 
hazard 

Special  requirements  in 

46CFR 

Part  153 

class 

and 

group 

.409,  .526  . 

1. 

1- 
l-C 

.238(a),  .554  

i-D 

1     U 

.409   

NA 

.238(d)  

NA 

.238(d)  

NA 

(.440,  .903, 

.908(a))'  

NA 

.409   

1-D 

.408,    .440, 

.525,    .526, 

.9C3;o>. 

NA 

.933,  .1020. 
.236(0),    .252.    .408,    .500,    .515. 

.520,    .525,    .526.    .527,    .1020 

.1040. 
.316,  .409,  .525,   526.  .527     ^020 
.526,  .933  

.236(3).  (c),  (g),  .933 

.236(a),  (c),  (g:.  .933  

.912(3!(1).  .lG02(a),  (b),  .1004  


)-A 


I 

!  NA 
I  NA 

i  NA 
'  NA 

;a 


.408 


!  NA 


.238(e).  .408,  .440.  .554,  .908/b)  ..  !  1-D 


.409.  .526  

409,  .525,  .526,  .527,  .1020 

.408,  .525,  .526.  .1020  

.236(a),  (b),  (c),  (g)  


•  1-D 

NA 

I  1-D 

(  NA 


.316,  .336,  .408.  .440,  .525.  52€,  '  NA 
.9C8(a),  (b).  .933,  .1020.  ■ 

.238(a),  (b),  .440,  .554.  .90&(.i).  NA 
(b).  1 

.408,  .525.  .526,  .527,  .554.  .555.  •  1-B 
.602,  .933,  .1000,  .1020.  .1045.     i 

.409,  .526  I  1-D 

.409,  .526  I  1-D 


.409,  .440,  .526,  .908(b) 
.409,  .526   


!-D 
1-D 


.409,  .933,  .1050  !  )-D 
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Cargo  name 


IMO 
Annex  It 
ponution 
category 


Haz. 


Cargo 

contairv 

ment 

system 


Vent 
height 


Vent 


Gauge 


Fire 
protec- 
tion 
system 


Special  requirements  in  46  CFR 
Part  153 


Elec- 
trical 
hazard 
class 
and 
group 


a. 

Coal  tar  naphtha  solvent  .. 

Coal  tar  pitch  (molten)  

♦Cotalt     naphthenate     in 
solvent  naphtha 

Coconut  oil,  fatty  acid  

Cottonseed  oil,  fatty  acid  .. 
Creosote  (coal  tar)  

Creosote  (wood)  

Cresols  (all  isomers) 

Cresols  with  less  than  5% 

Phenol,  see  Cresols  (all 

isomers) 
Cresols  with  5%  or  more 

Phenot,  see  Phenol 
Cresylate    spent    caustic 

(mixtures  of  Cresols  and 

Caustic  soda  solutions). 
♦Cresylic  acid, 

dephenolized. 
Cresylic  acid,  sodium  salt 

solution,   see  Cresylate 

spent  caustic. 

Crotonaldehyde 

Cumene  

•  1.5,9-Cyclododecatriene  . 

Cycloheptane  

Cyclohexane  

Cvclohexanone  

•Cyclohexanone, 
Cyclohexanol  mixture. 

Cyclohexyl  acetate 

Cyclohexylamine  

1 .3-Cyclopentadiene  dimer 
(nnotten). 

Cyclopentane  

Cyclopentenc  

p-Cymene  

iso-Decaldehyde  

n-Decaldehyde  ..„ 

Decanoic  acid  

Decene  

♦Decyl  acetate  

(iso-.  n-)  Decyl  acrylate  .... 

Decyl  alcohol  (all  isomers) 
+Decyloxytetrahydro- 

thiophene  dioxide. 
Diammonium  salt  of  Zirv; 

ethylenediamine 

tetraacetic  acid  solution^. 
Dibutylamine  

+Dibutyl    hydrogen    phos- 

phonate. 
•orTf)o-Dilxityl  phthalate  .... 
•Dichlorobenzene  (alt  iso- 

mers)i. 

•1,1-Dichloroethane  

2,2'-Dichlofoethyl  ether 

+1,6-Dichlorohexane 

2.2'-Dichlofo:-r.r)ropyl 

ether. 


b. 


e. 


f. 


i. 

.409,  .526,  .933,  .1060 
.252.  .409,  .933,  .1060 
.409,  .526  

.440.  .903.  .908(a).  (b) 

.440.  .903.  .908(a) 

.409   

.409   

.409,  .440.  .908(b) 


.236(a),  (c).  .933 


1^ 

\-o 

\-D 

NA 
NA 
l-D 

NA 


B 
D 
A 

C 

[CI 
A 


B 
B 
A 

C 
C 
D 
D 

B 
C 

B 

C 

B 

C 
@C 
@B 

C 

B 

B 

A 

B 
A 


A 

B 

D 

B 
B 
C 


SIP 

S 

S/P 

P 
p 

&p 

S/P 
S/P 


SP 


S.'P 


S/P 

p 
s^-p 

p 
p 
s 
s 

p 

S.V 


p 
p 
p 
p 
p 
p 
p 
p 
&p 

p 

S'P 


S.P 

p 
p 

S/P 

S 

SP 
SiP 
SP 


III 
III 
II 


III 
II 

II 

II 


II 
III 
I 

III 
III 
III 
III 

III 
III 


III 
III 
III 
III 
III 
III 
III 
III 


III 
11 

III 


III 
III 


III 
II 
II 


4m 
4m 
4m 

NR 
NR 
NR 

NR 

NR 


NR 


NR 


a'3 
4m 
4m 

4m 
4m 
4m 

4m 

4m 
4m 

4m 

4m 
4m 
4m 
NR 
NR 
NR 
4m 
NR 
NR 

NR 

6/3 

NR 


4m 

NR 

NR 
4m 

4m 
4m 
4m 
B/3 


PV 
PV 
PV 

Open 
Open 
OJjen 

Open 

Open 


Open 
Open 


PV 
PV 
PV 

PV 
PV 
PV 
PV 

PV 
PV 

PV 

PV 

PV 

PV 

Open 

Open 

Open 

PV 

Open 

Open 

Open 
PV 

Open 


PV 

Open 

Open 
PV 

PV 

PV 
PV 
PV 


ResU 
Restf 
Restr 

Open 
Open 
Open 

Open 

Open 


Open 
Open 


Restr 
Restr 
Restr 

Restr 
Restr 
Restr 
Restr 

Restr 
Restr 

Restr 

Restr 
Restr 
Restr 
Open 
Open 
Open 
Restr 
Open 
Open 

Open 
Restr 

Open 


Restr 

Open 

Open 
Restr 

Restr 
fipEtr 
Restr 

ReRtr 


A,  D 

B,  D 
A.  D 

A 
A 
A,  B, 

D 
A,  B, 

D 
A.  B 


NSR 


A.  B 


A 
A 
A 

A 
A 
A 
A 

A 

A,  C, 
D 
A 


C. 
D 


A 
A 

NSR 


A.  B, 

C.  D 
A 

A 
A,B. 

D 
A.  B 
A 

A.  B 
A.  B, 

C,  D 


.409 


.316,  .409.  .525.  .526,  .527,  .1020 

.409  _ 

.236(b),  (c),  .408,  .526,  .9t2(a)(1). 
.1002(a).  (b),  .1004. 

.409  

.409,  .440,  .908(b)  

.236(a).  (b),  .526  ._ „_ 

.236(a),  (b).  .526  

.409   _ 

.236(a),  (b),  (c).  (g).  .526  

.409,  .440,  .488,  .908(a).  (b)  

.409   

.409   

.409   

None  

None  

.440.  .903.  .908(a).  (b)  

.409  

.409   

.236(3).  (b).  (c),  .409.  .912(a)(1), 
.1002(a).  (b),  .1004. 

.409,  .440,  .908(b)  _ 

.409.  .526  _..._ 

.238(e)  

.236(b).  (c),  .526 

.409.  .440.  .908(a)  

.409  

.236(a),    (b).    .409.    .440,    .488'. 

.526.  .908(a),  (b)'. 

.409,  .526,  .527  

.236(a),  (b),  .409,  .526  

.409,  .526  ..„ „ 

.236(a).   (b).   .316,   .408(a),   .440. 

.525.  .526.  .1020. 


NA 


NA 


l-C 
kO 
W3 

l-D 
t-D 
t-D 

l-D 

k-O 

1-0 

l-C 

l-D 
»-D 
(-0 
l-C 
l-C 
NA 
1-0 
NA 
1-0 

M> 
NA 

i-a 


l-C 

NA 

l-D 
1-0 

t-D 
l-C 
NA 
l-D 
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Table  1.— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

Dichloromethane 

2,4-Dichlorophenol<  

2,4-Dichlorophenoxyacetic 
acid,  diethanolamine  salt 
solution. 

2,4-Dichlorophenoxyacetic 
acid,  dimethylamine  salt 
solution. 

2 ,4-Dichlorophenoxyacetic 
acid,  triisopropanol- 

amine  salt  solution. 

•1,1-,  1,2-,  or  1,3- 
Dichloropropane,  see  in- 
dividual entries. 

+  1.1-Dichloropropane  

+  1,2-Dichloropropane  

+  1,3-  Dichloropropane  

1 ,3-Dichloroproper>e  

Dichloropropene, 
Dichloropropane        mix- 
tures. 

•2.2-Dichloropropionic  acid 

Diethanolamine  

Diethylamine  

Diethylaminoethanol,     see 

Diethylethanolamine 
•2,6-Diethylaniline 

Diethylbenzene  

Diethylenetnamine  

Diethylethanolamine  

Diethyl  ether,  see  Ethyl 
ether 

Di-(2-ethylhexyl)  phos- 

phoric acid. 

Diethyl  phthalate  

Diethyl  sulfate  

Diglycidyl  ether  of 
Bisphenol  A. 

Diglycidyl         ether         of 

-   Bisphenol  F. 

Di-n-hexyl  adipate 

Diisotxjtylamine 

Dlisobutylcarbinol  

Diisobutyler^e  

Diisotxjtyl  phthalate  

Diisoproparralamine  

Diisopropylamine  

Diisopropylbenzene        (all 

isomers). 
N,N-Dimethylacetamide  .... 

N  ,N-Dimethylacetamide 

solution  (40%  Of  less). 

Dimethyl  adtpate  

Dimethylamine        solution 

(45%  or  less). 
Dimethylamine        solution 

(over  45%  but  not  over 

55%). 


IMO 
Annex  II 
pollution 
category 


b. 


D 

A 


C 

c 

D 

B 


III 
C 


C 
D 
C 


C 
B 
B 


B 
C 

@c 

B 
B 
C 
C 

A 

D 

D 

B 
C 


Haz. 


c. 


S 

S/P 

S/P 
S/P 
S/P 


S/P 

S/P 

S 

S/P 

S/P 


S 

S/P 


S/P 

p 
s 

S/P 


S/P 

p 

S/P 

P 


p 

S/P 

p 
p 
p 

S/P 

S/P 

p 
s 
s 
p 

S/P 

S/P 


Cargo 
contain- 
ment 
system 


III 


III 
III 


III 
III 


III 
III 


II 

III 

III 

III 
III 


Vent 
height 


4m 
4m 

NR 


NR 


NR 


B/3 
B/3 
B/3 
B/3 

B/3 


4m 

NR 
B/3 


NR 

4m 
NR 
4m 


NR 

NR 
4m 
NR 

NR 

NR 
4m 

NR 
4m 
NR 
NR 
B/3 

NR 

B/3 

B'3 

NR 
B''3 

B/3 


Vent 


PV 
PV 

Open 


Open 


Open 


PV 
PV 
PV 
PV 

PV 


PV 

Open 
PV 


Open 

PV 

Open 

PV 


Open 

Open 

PV 

Open 

Open 

Open 
PV 

Open 
PV 
Open 
Open 

PV 

Open 

PV 

PV 

Open 
PV 

PV 


Gauge 


Restr 
Restr 

Open 


Open 


Open 


Restr 
Restr 
Restr 
Closed 

Closed 


Restr 

Open 
Restr 


Open 

Restr 
Open 

Restr 


Open 

Open 

Closed 

Open 

Open 

Open 
Restr 

Open 
Restr 
Open 
Open 
Closed 

Open 

Restr 

Restr 

Open 
Restr 

Closed 


Fire 
protec- 
tion 
system 


NSR 
A,  B, 

C,  D 
NSR 


NSR 


NSR 


B 
B 
B 
B 

,  B, 
C,  D 


B,  C. 
D 
A 
A 
A,  C 


A,  B, 

C,  D 
A 

A,  D 
A 


A 
A,  B, 

C.  D 
A 
A 
A 
A 
A 

A 

B 

B 

A 
A,  C, 

D 
A,  C, 

D 


Special  requirements  in  46  CFR 
Part  153 


1. 

.526  

.236(a),   (b),   (c),   (g),   .409,   .440, 

.500,  .501,  .526,  .908(b),  .933. 
.236(a),  (b),  (c),  (g),  .409  

.409  

.409  

.409,  .525,  .526,  .1020  

.409.  .525,  .526,  .1020  

.409,  .525,  .526,  .1020  

.316,  .336,  .408.  .525.  .526,  .527, 

.1020. 
.316,  .336,  .408,  .526,  .527  

.238(e),    .266.    .500.    .501,    .554, 

.933 

23o(b).  (c)  

.236(a),   (b),   (c),   (g),   .525,   .526, 

.527,  .1020. 

.235(b),  .409,  .440,  .908(b)  

.409   

.236(b),  (c)  

.236(3),  (b),  (c),  (g),  .526  

.236(b),  (c)  

None  

.236(a),  (c),  (d),  .526  

.409,  .440,  .908(a)  

.409,  .440,  .908(a)  

.409   

.236(a),  (b),  (c).  (g),  .409.  .525(a), 

(c),  (d),  (e),  .526,  .1020. 

None  

.409   

.409,  .440,  .908(a)  

.236(b),  (c),  .440,  .908(a).  (b)  

.236(b),  (c),  .408,  .525,   526,  .527, 

.1020. 
.409   

.236(b),    .316,    .525.    .526.    .527. 

.1020. 
.236(b),  .316,  .526  

.409,  .440,  .908(b)  

.236(a),   (b),   (c),   (g),   .525.   .526, 

.527,  .1020. 
.236(a),  (b),   (c),   (g),   .316,   .408, 

.525,  .526,  .527,  .1020. 


Elec- 
trical 
hazard 
class 
and 
group 


)• 


l-D 
l-D 

NA 


NA 


NA 


l-D 
l-D 
l-D 
l-D 

l-D 


NA 

NA 
l-C 


NA 

l-D 
NA 
l-C 


l-D 

l-D 
l-D 

NA 

NA 

NA 
l-C 

l-D 
l-D 
l-D 
l-D 
l-C 

l-D 

l-D 

l-D 

NA 
l-C 

l-C 
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Cargo  name 


IMO 
Annex  II 
pollution 
category 


Haz. 


Cargo 

corrtain- 

ment 

system 


Vent 
height 


Vent 


Gauge 


Fire 
protec- 
tion 
system 


Special  requirements  in  46  CFR 
Part  153 


Elec- 
trical 
hazard 
class 
and 
group 


a. 

Dinwthylamine  solution 
(over  55%  t>ut  not  over 
65%). 

2.6-Dimethylaniltne  

N,N-Dimethylcyclo- 
hexylamine. 

Dimethylethanolamine  

Dimethylformamide  

Dimethyl  glutarate 

•Dimethyl  hydrogen 

phosphite. 

Dimethyl  naphthalene  sul- 
fonic acid,  sodium  salt 
solution. 

Dimethyloctanoic  acid 

Dimethyl  phthalate 

Dimethyl  succinate 

Dinitrotoluene  (molten)*  .... 

1 ,4-Dioxane 

Dipentene 

Diphenyl 

•fbiphenylamines, 

alkylated. 
■fDiphenylamine,     reaction 

product      with      2.2,4- 

Trimethylpentene. 
Diphenyl,    Diphenyl    ether 

mixtures. 

Diphenyl  ether 

Diphenyl    ether,    Biphenyl 

phenyl  ether  mixture. 
Diphenylmethane 

diisocyanates. 

Diphenylol  propane- 

epichlorohydrin  resins. 
Di-rvpropylamine 

Dodecanot 

Dodecene  (all  isomers) 

Dodecyl'     alcohol,      see 

Dodecanol 
•Dodecylamine, 

Tetradecylamine  mixture. 
+Dodecyldimethylamine, 

Tetradecyldimethylamine 

mixture. 
Dodecyl     diphenyl     ether 

dlsulfor^ate  solution. 
♦Dodecyl      hydroxypropyl 

sulfide. 

Dodecyl  methacrylate  

Dodecyl-Pentadecyl  meth- 
acrylate mixture. 

Dodecyl  phenol 

•Drilling   brine   (containing 

Zinc  safts). 

Epichlorohydrin  

Ettianolamine  

2-Ethoxyethyl  acetate  

Ethyl  acrylate  

Ethylamine  


c. 


e. 


I. 

.236(a).  (b),   (c).  (g).  .316.  .372. 
.408,  .525.  .526,  .527,  .1020. 

.236(b).  .409.  .440,  .908(b)  

.236(a),  (b).  (c).  (g),   .316,  .409, 
.525,  .526,  .527,  .1020. 

.236(b).  (c).  .526 

.236(b).  .526  

None  

.526 

None  

.440.  .903,  .908(b)  

None 

.440,  .908(b)  

.316,  .408,  .440,  .525,  .526,  .527, 
.908(a).  (b),  .1020. 

.408.  .525.  .526.  .1020  

.409  

.408   

.409   

.408  

.408  

.409   

.409  

.236(a).  (b),  .316.  .409.  .440,  .500. 

.501.  .525.  .526.  .602,  .908(a). 

.1000.  .1020. 
.440.  .908(a)  

.236(b),     (c),     .409.     .525,     .526. 
.1020. 

.409.  .440.  .488.  .908(a).  (b)  

.409   

.236(b),  (c),  .526  

.236(b),  .409  

.409.  .440.  .488.  .908(a) 

.409  

.236(b).  (c),  .912(a)(1).  .1004 

.912(a)(1).  .1002(a).  (b).  .1004  

.408  

.409  

.316.  .408.  .525.  .526.  .527.  .1020 

.236(b).  (c).  .526 

.409  

.409.      .526.      .527.      .912(a)(1). 

.1002(a).  (b).  .1004. 
.236(b).  (c),  .252.  .372.  .525.  .526. 

.527.  .1020. 


I- 


(CJ 

c 

D 
D 
C 

B 

[A] 


C 
C 

c 

B 

D. 
C 
A 
A 


A 
A 


B 

C 

B 
B 

A 

A 

B 

[A] 

III 

III 

A 
B 

C 
D 
C 
A 


S'P 

S/P 

S/P 

S 
S 

p 

S/P 


p 
p 
p 

S/P 
S 

p 
p 
p 

S,P 


p 

p 

S/P 


p 

S/P 

p 
p 

S/P 
S'P 

S/P 

p 

s 
s 

p 
p 

S/P 

s 
p 

S/P 

S/P 


III 

II 

III 
ni 
III 
III 

III 


III 
III 

lis 

II 

HI 
I 

II 


III 
III 


III 

III 

III 
III 

I 

II 

II 

III 

II 

III 
III 

I 
III 

II 
III 
III 
II 

II 


B/3 

NR 

B/3 

4m 
4m 
NR 
4m 

NR 


NR 
NR 
NR 
B/3 

B/3 
4m 
NR 
NR 

NR 


NR 

NR 
NR 

B/3 


NR 

4m 

NR 
NR 

4m 
NR 

NR 
NR 

NR 

NR 

NR 
NR 

B/3 
NR 
4m 
4m 

B/3 


PV 

Open 

PV 

PV 
PV 
Open 
PV 

Open 


Open 
Open 
Open 
PV 

PV 
PV 
Open 
Open 

Open 


Open 

Open 
Open 

PV 


Open 

PV 

Open 
ojaen 

PV 
Open 

Open 

Open 

Open 
Open 

Open 
Open 

PV 
Open 
PV 
PV 

PV 


Closed 

Open 

Restr 

Restr 
Restr 
Open 
Restr 

Open 


Open 
Open 
Open 
Closed 

Closed 
Restr 
Open 
Open 

Open 


Open 

Open 
Open 

Closed 


Open 

Restr 

Open 
Open 

Restr 
Open 

Open 

Open 

Open 
Open 

Opjen 
Open 

Closed 
Open 
Restr 
Restr 

Closed 


A.  C, 
D 

B.C. 

D 
A.  C 

A.  D 
A,  D 
A 
A,  D 

NSR 


A 
A,  B 

A.  B. 

Ce. 

D 
A.  B 


A.  D 

B.  C, 
D 

NSR 

A 

A.  C 
A.  C. 

D 
A 

NSR 

A 
A 
A 
A 

C.  D 


l-C 

l-D 

NA 

\-C 
l-D 
NA 
NA 

NA 


l-D 
l-D 
NA 
l-C 

l-C 
l-D 
l-D 
NA 

NA 


l-D 

l-D 

NA 

NA 


NA 

l-C 

l-D 
l-D 

NA 
NA 

NA 

NA 

l-D 
NA 

l-D 
NA 

l-C 
l-D 
l-C 
l-D 

l-D 
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Table  i.— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

Ethylamine  solution  (72% 
or  less). 

Ethyl  amy!  ketone  

Ethytbenzene  

N-Ethylbutylamine 

Ethyl  butyrate 

Ethylcyctohexarve  

N-Ethylcyctohexylaniine  ... 
Ethylene  chkxohydrin  

Ethylene  cyanohydnn  

EttTylenediamine  

Ethylene  dibromtde  

Ethylene  dichlohde  

Ethylene  glycol  butyl  ether 

acetate. 
Ethylene  glycol  diacetate  .. 
Ethylene  glycol  ethyl  ether 

acetate,         see         2- 

Ethoxyethyl  acetate 
♦Ethylene  glycol 

moncatkyi  ethers. 

♦  Ethylene     glycol     propyl 

ether,  see  Ethylene  gly- 
col monoalkyl  ethers. 

Ethylene  oxide  (30%  or 
less).  Propylene  oxtde 
mixture. 

Ethyl  ether 

•  Ethy  l-3-ethoxypropionate 

2-Ethy1hexanol  

2-Ethy»hexyl  acrylate 

2-Ethylhexytamine 

Ethyl  hexyl  phthalate  

EthylJdene  norbomene 

Ethyl  methacrylate  

Ethylphenol  

2-Ethyl-3-propylacrolein  .... 

Ethyl  toluene  

Ferric  chloride  solutions  .... 

Ferric    nitrate,    Nitric    acid 

solution. 
♦Fluorosilicic  actd  (30%  or 

less). 
Formaldehyde     (50%     or 

fTXjre).     Methanol     mix- 
tures. 
Formaldehyde        solution 

(37%  to  50%). 

Formic  acid  

Fumaric  adduct  of  rosin, 

water  dispersion. 

Furfural _... 

Furfuryt  alcohol  

Gljtaraldehyde       solution 

(50%  or  less). 


IMO 
Annex  II 
pollution 
category 


C 
C 

C 

C 

c 

D 
C 

D 
C 
B 

B 

C 


c 

@c 

B 
B 

C 

B 


A 
B 
B 
C 

C 

C 

I 


D 
B 

C 
C 
D 


Haz. 


S/P 


P 
P 

S/P 

P 
P 

s 

S/P 

s 

S'P 
S'P 

S/P 

p 


p 
p 

S/P 
S/P 

p 

S/P 


S/P 

S/P 

p 

S/P 
S'P 
S/P 
S/P 

S/P 

s 

p 

S/P 

P 
s 


Cargo 
contain- 
ment 
system 


III 
III 
III 


III 


III 


III 

II 

III 
III 

III 


III 
III 


III 
III 

III 

III 
III 

III 
III 
III 


Vent 
height 


B/3 


4m 
4m 
4m 

4m 
4m 
4m 
B/3 

NR 
4m 
B/3 

4m 
NR 

NR 


4m 


B/3 

4m 

4m 
NR 
NR 

a'3 

NR 

B/3 

4m 

NR 
4m 
4m 
NR 

4m 

B/3 

4m 

4m 

4m 
NR 

4m 
NR 
NR 


Vent 


PV 


PV 
PV 
PV 

PV 
PV 
PV 
PV 

Open 

PV 

PV 

PV 
Open 

Open 


PV 


PV 


PV 

PV 

Open 

Open 

PV 

Open 
PV 

PV 

Open 
PV 
PV 
Open 

PV 

PV 

PV 


PV 

PV 
Open 

PV 

Open 

Open 


Gauge 


9- 


Closed 


Reslr 
Restr 
Restr 

Restr 
Restr 
Restr 
Closed 

Open 
Restr 
Closed 

Restr 
Open 

Open 


Restr 


Closed 


Closed 

Restr 
Open 
Open 

Restr 

Open 
Restr 

Restr 

Open 
Restr 
Restr 
Open 

Restr 

Restr 

Closed 


Restr 

Restr 
Open 

Restr 
Open 
Open 


Fire 
protec- 
tion 
system 


A,  C 


A 
A 
A 

A 
A 

A,  C 
A,  D 

A 
A 
NSR 

A,  B 
A 


A.  C 


A 
A,  B, 

CD 
A.  B. 

D 
8 
A 
A 
NSR 

NSR 

NSR 

A 


A 
NSR 

A 
A 
NSR 


Special  requirerDents  in  46  CFR 
Pan  153 


.236(a).  (b).  (c).  (g).  J72.  .408. 

.525(a),  (c),  (d).  (e),  .526.  .527, 

.1020. 

.409  

.409  

.236(a).  (b),  (c),  (g).  .409,  .525(a), 

(c).  (d).  (e).  .526.  .1020. 

.409  

.409  „ 

.236(a).  (b).  (c).  (g).  .409,  .526  

.316.  .408.  .525.  .526,  .527.  .933, 

.1020. 

None 

.236(b).  (c),  .440.  .526,  .908(b)  

.408.     .440,     .525.     .526.     .527, 

.908(b),  .1020. 

.236(b).  .408.  .526 

None 

None  

.409  


.252.  .372,  .408,  .440,  .500.  .525. 
.526.  .530.  .1010,  .1011.  .1020. 


.440, 


(b). 


.236(g).    .252.    .372.    .408. 

.500.  .515.  .526,  .527. 

.409  

None 

.409.     .912(a)(1).     .1002(a) 

.1004. 
.236(b),     (c),     .409,     .525,     .526. 
.  .1020. 

None  

.236(b).  .409.  526 

.526.     .9l2<a)(1).     .1002(a).     (b). 

.1004. 

.409  

.409,  .440,  .526,  .908(b) 

.409  

.409,    .440,    .554,    .555,    .908(b), 

.1045. 
.408,  .526,  .527.  .554.  .555.  .559. 

.933,  .1045. 
.252,  .526,  .527,  .554.  .555.  .933. 

.1045. 
.526.  .527  


.440.  .526.  .527,  .908(b) 


.238(b),  (c),  .526,  .527.  .554 
.409.  .440.  .908(a)  


.526  

None  

None  NA 


Elec- 
trical 
hazard 
class 
and 
group 


) 


l-D 


l-D 
l-D 
l-C 

1-0 
1-0 
l-C 
1-0 

NA 
1-0 

NA 

t-D 
l-C 

l-D 


l-C 


1-8 

l-C 

NA 
l-D 
1-0 

l-D 

NA 

1-0 

K) 
\-C 
1-0 
l-B 

l-B 

t-B 

l-B 

l-B 

1-0 

NA 

l-C 
l-C 


17036         Federal  Register  /  Vol.  59,  No.  69  /  Monday,  April  11,  1994  /  Rules  and  Regulations 


Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


IMO 
Annex  II 
pollution 
category 


Haz. 


Cargo 
contain- 
ment 
system 


Vent 
height 


Vent 


Gauge 


Fire 
protec- 
tion 
system 


Special  requirenients  in  46  CFR 
Part  153 


Elec- 
trical 
hazard 
class 
and 
group 


a. 

GlyckJyl  ester  of  C10 
TrialkyI  acetic  acid,  see 
Glycidyl  ester  o<  Tridecyl 
acetic  acid. 

Glycidyl  ester  of  Tridecyl 
acetic  acid. 

Heptane  (all  isomers)  

Heptanol  (all  isomers) 

Heptene  (all  isomers)  

Heptyl  acetate 

Hexamethylenediamine 
solution. 

HexamettiyleneirrMne  

hlexane  (all  isomers) 

Hexene  (all  isomers) 

Hexyl  acetate 

Hydrochloric  acid  

Hydrogen  peroxide  solu- 
tions (over  8%  txjt  not 
over  60%). 

Hydrogen  peroxide  solu- 
tions (over  60%  txit  not 
over  70%). 

2-Hydroxyethyl  acrylate  .... 

•2-Hydroxy-4-(methyl- 
thio)txjtano<c  acid. 

Isophorone  cfiamine 

Isophorone  diisocyanate^  . 


Isoprene 


d. 


J- 


Isopropylbenzene,  see  Cu- 

mene 
Lactonitrile   solution   (80% 

or  less). 


Laurie  acid  

>Long       chain       alkaryl 
polyether(C11-C20). 

4-Long  chain 

polyetheramine  in 

alkyl(C2-C4)i}enzenes. 

■fMagrwsium    IOf>g    chain 
alkyl  salicylate  (C1U). 

Maleic  anhydride^  

Mercaptot>enzothiazol,  so- 
dium salt  solution,  see 
Sodium-2-mercapto- 
benzothiazol  solution 

Mesityl  oxide 

Metam  sodium  solution 

Methacrylic  acid _ 

■fMethacrylic  resin  in  Ethyl- 
ene dichlohde. 
•Methacryionitrile  

Methyl  acrylate 

Methylamine  solution  (42% 
or  less). 


C 

C 
C 
B 
C 

C 
C 
C 
B 
0 


B 

c 

D 
B 


B 
C 


C 
D 


P 
P 
P 
P 
S/P 

S/P 
P 
P 
P 
S 

S/P 


S/P 

S/P 
P 

S 

S/P 

S/P 
S/P 


p 
p 


p 

S 


D 

S 

A 

S/P 

D 

s 

B 

S/P 

D 

s 

B 

S/P 

C 

S/P 

III 


III 
III 
III 
III 


III 
III 

III 


III 

III 


III 

III 

III 


NR 

4m 
4m 
4m 
NR 
4m 

4m 
4m 
4m 
4m 
4m 

B/3 


B/3 

B/3 

NR 

4m 
B/3 

4m 
B/3 


NR 
NR 

4m 


NR 
4m 


4m 
NR 
4m 

4m 

B/3 

4m 
B/3 


Open 

PV 

PV 

PV 

Open 

PV 

PV 
PV 
PV 
PV 
PV 

PV 


PV 

PV 

Open 

PV 
PV 

PV 
PV 


Open 
Open 

PV 


Open 
PV 


PV 

Open 

PV 

PV 

PV 

PV 
PV 


Open 

Restr 
Restr 
Restr 
Open 
Restr 

Restr 
Restr 
Restr 
Restr 
Restr 

Closed 


Closed 

Closed 

Open 

Restr 
Closed 

Restr 
Closed 


Open 
Open 

Restr 


Open 
Restr 


Restr 
Open 
Restr 

Restr 

Closed 

Restr 
Closed 


A 
A 
A 
A 
A 

A,C 

A 

A 

A 

NSR 

NSR 


NSR 

A 

A 

A 
A,  B. 

Ce. 

D 
B 


A,  C. 
D 


A 
A,  B 


A,  B 
^A,C 


A 

NSR 

A 

A,  B 

A 

A.  B 

A.C. 
D 


.409  

.409  

.409  

.409  

None 

.236(b),  (c),  .409,  .440.  .526, 

.908(b). 

.236(a),  (b),  (c),  (g),  .526  

.409  

.409  

.409  

.252.  .526,  .527,  .554,  .557,  .i933, 

.1045,  .1052. 
.238(a),  (c),  .355,  .409,  .440(a) 

(1)&(2),  .500,  .933,  .1004(a)(2). 

.1500. 
.238(a),  (c),  .355,  .409,  .440(a) 

(1)&(2).  .500.  .933.  .1004(a)(2), 

.1500. 
.408,  .525,  .526,  .912(a)(1),  .933. 

.1002(a),  (b),  .1004,  .1020. 
.440,  .903,  .908(3) 

.236(b),  (c),  .526 

.236(a),  (b),  .316,  .500,  .501.  .526. 
.602.  .1000.  .1020. 

.372,  .440,  .912(a)(1),  .1002(a). 
(b).  .1004. 


.238(d),  .252,  .316,  .336,  .408. 
.440.  .525.  .526.  .527.  .908(a), 
.912(a)(2).  .1002,  .1004,  .1020, 
.1035. 

.440,  .488,  .908(a),  (b)  

(.440,  .903,  .908(a))i  

.409.  .440.  .903.  .908(a) 

(.440,  .903,  .908(a))i  

None 

.236(b).  (c).  .409,  .526  

236(a),  (b),  (c),  (g),  .409  

.238(a),  .526,  .gi2(a)(1),  .1002(a). 

.1004. 
.236(b).  .408.  .440.  .526.  .908(a)  .. 

.236(b),  .316,  .408.  .525,  .526. 

.527.   .912(a)(1).   .1002(a). 

.1004.  .1020. 
.409.   .526.   .527.  .912(a)(1). 

.1002(a).  (b).  .1004. 
.236(a).  (b).  (c).  (g).  .316,  .408. 

.525.  .526.  .527.  .1020. 


NA 

l-D 
l-D 
l-D 
NA 
l-D 

l-C 
l-D 
l-D 
l-D 
l-B 

NA 


NA 

NA 

NA 

NA 
NA 

l-D 
l-D 


NA 
NA 

l-D 


NA 
l-D 


1-0 
NA 
NA 

l-D 

NA 


l-D 
l-D 
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Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

Methylamyl  acetate 

•Methyiamyl  alcohol  

Methyl  butyrate  

Methylcyclohexane  

Methylcyclopentadiene 

dimer. 
•Methyl  diethanolamine  .... 
Methylene    chloride,     see 

Dichloromethane 
2-Methyl-6-ethylaniline 

2-Methy1-5-ethylpyridine  .... 
Methyl  formate  

Methyl  heptyl  ketone 

2-Methyl-2-hydroxy-3- 

butyne. 
Methyl  methacrylate 

+Methyl  naphthalene  (mol- 
ten). 

•2-Methyl-1-pentene,  see 
Hexene  (all  Isomers). 

•4-Methyl-l-pentene,  see 
Hexene  (all  isomers). 

•2-Methylpyndine  

•3-Methylpyridine  

•4-Methylpyridine  

Methyl  salicylate  

•alpha-Methylstyrene  

Metolachlor  

Morpholine  

Motor  fuel  anti-knock  con> 

pounds  (containing  lead 

alkyls). 

IMaphthalene  (molten)  

Naphthalene  sulfonic  acid, 

sodium     salt     solution 

(40%  or  less). 

Naphthenic  acid  

Naphthenic    acid,    sodium 

salt  solution. 

Neodecanoic  acid  

Nitrating  acid   (mixture  of 

sulfuric  and  nitric  acids). 

Nitric  acid  (70%  or  less)  ... 

Nitrobenzene 

•o-Nitrochlorobenzene, 
see  o-Chloronltro- 

benzene. 

o-Nitrophenol  (molten) 

1-  or  2-Nitropropane^ 

Nitropfopane  (60%), 

Nitroethane   (40%)  mix- 

ture^. 
(0-,  p-)  Nitrotoluene  

Nonane  (all  isomers)  


IMO 
Annex  II 
pollution 
category 


b. 


C 
C 
C 
C 
B 


B 

D 


D 
A 


D 

C 

D 

B 
A 

@B 
D 
A 


A 
[A] 


A 
[A] 

C 
C 


c 

B 


D 
D 


C 
C 


Haz. 


P 
P 
P 
P 
P 


S'P 
S/P 

s 

p 
s 

s 

SIP 


s 

S/P 

s 

p 

S/P 

p 
s 

S/P 


S/P 

P 


p 
p 

p 

S/P 


S/P 
S/P 

S/P 

S 
S 

S/P 

p 


Cargo 
contain- 
ment 
system 


d. 


Ill 


II 

II 

II 

III 
III 


III 


III 
III 


Vent 
height 


4m 

4m' 

4m 

4m 

4m 

NR 


NR 

NR 
B/3 

4m 
4m 

4m 

4m 


B/3 
B/3 
B/3 

NR 

4m 

NR 
4m 
B/3 


4m 
NR 


NR 
NR 

NR 
B/3 


4m 
B/3 

B/3 

4m 
4m 

By3 

4m 


Vent 


f. 


PV 
PV 
PV 
PV 
PV 

Open 


Open 

Open 
PV 

PV 
PV 

PV 

PV 


PV 

PV 

PV 

Open 
PV 

Open 

PV 

PV 


PV 
Open 


Open 
Open 

Open 
PV 


PV 
PV 

PV 

PV 
PV 

PV 
PV 


Gauge 


g- 


Restr 
Restr 
Restr 
Restr 
Restr 

Open 


Open 

Open 
Restr 

Restr 
Restr 

Restr 

Restr 


Closed 

Closed 

Ck)sed 

Open 
Restr 

Open 
Restr 
Closed 


Restr 
Open 


Open 
Open 

Open 
Closed 


Restr 
Closed 

Closed 

Restr 
Restr 

Closed 
Restr 


Fire 
protec- 
tion 
system 


A.  B. 

C,  D 
A.  D 
A 

A 
A.  B, 

CD 
A.  B 

A,  D 


A.  C 

A,  C 

A.  C. 
D 
A 
A.  D 

A 
A 

A.  B. 
C 

A.  D 

NSR 


A 
NSR 

A 
NSR 


NSR 
A.  D 


A.  C. 

D 

'A.  C 

^A.  C 


A.  B 

B.  C 


Special  requirements  in  46  CFR 
Part  153 


I. 

.409  

.409  

.409  

.409  

.409  

.236(b),  (c)  

None  

.236(b),  .409  

.372.  .408,  .440.  .525.  .526.  .527 
.1020. 

.409  

.236(b).  (d).  (f).  (g),  .409,  .526  

.526,     .912(a)(1),     .1002(a),     (b) 

.1004. 
.409  


.236(b),  .408,  .525(a),  (c),  (d),  (e). 

.1020. 
.236(b).  .408,  .525(a),  (c).  (d).  (e). 

.1020. 
.236(b).    .408.    .440.   .525(a).    (c), 

(d),  (e).  .526,  .908(b).  .1020. 

.409  

.409,    .526,    .912(a)(1),    .1002(a), 

(b),  .1004. 

None 

.236(b),  (c) 

.252.  .316.  .336.  .408.  .525.  .526, 

.527,  .933,  .1020,  .1025. 

.409,  .440,  .908(b)  

None  

.409  

.409  

None  

.316.  .408.  .526.  .527,  .554,  .555. 

.556,    .559.    .602,    .933.    .1000. 

.1045. 
.408.  .526.  .527.  .554,  .555.  .559. 

.933,  .1045. 
.316,  .336,  .408.  .440.  .625,  .526. 

.908(b),  .933,  .1020. 


.440,    .525.    .526.    .908(a).    (b), 
.1020. 

.526  

.236(b).  .526  

.316.     .408.     .440.     .525,     .526, 

.908(b).  .1020. 
.409  


Elec- 
trical 
hazard 
class 
and 
group 


1-0 
l-D 
l-D 
l-D 
l-B 

l-C 


NA 

l-D 
l-D 

l-D 
1-0 

l-D 

1-0 


l-D 

l-D 

1-0 

l-D 
l-D 

NA 
l-C 
l-D 


l-D 
NA 


NA 
NA 

NA 
l-B 


l-B 
1-0 

NA 

l-C 
l-C 

l-D 
l-D 


17038  Federal  Register  /  Vol.  59.  No.  69  /  Monday.  April  11.   1994  /  Rules  and  Regulations 


9  94 


Table  1.— Summary  of  Minimum  Requirements— Continued 

Elec- 

IMO 

Cargo 

■* 

Fire 

trical 

Cargo  name 

Annex  II 
pollution 
category 

Haz. 

contairv 

merrt 

system 

Vent 
height 

Vent 

Gauge 

protec- 
tion 
system 

Special  requirements  in  46  CFR 
Part  153 

hazard 

class 

and 

group 

a. 

b. 

0. 

d. 

e. 

t 

9- 

h. 

1. 



1 

•Nonene  (all  isomers)  

B 

P 

Ill 

4m 

PV 

Restr 

A 

.409  ."! „.. 

l-D 

+NorTyl  acetate 

c 

p 

HI 

NR 

Open 
Open 

Open 
Open 

A 

.409   

None ^ 

l-O 
l-D 

Nonyl  alcohol  (all  isomers) 

C 

P 

III 

NR 

A 

Nonyl  phenol 

A 

p 

II 

NR 

Open 
Open 

Open 
Open 

A 

.409  _.„ _ 

.409.  .440,  .488\  .908(a).  (b)  

l-O 

M3 

Nonyt      phenol      poly(4- 

B 

P 

III 

NR 

A 

12)ethoxylates. 

Noxious   liquid,    N.F.,    (1) 

A 

P 

1 

NR 

Open 

Open 

A 

.408  

NA 

n.o.s.      ("trade     name" 

contains  "principal  conv 

poner^s")  ST  I.Cat  A. 

Noxious     liquid,     F.,     (2) 

A 

P 

1 

4m 

PV 

Restr 

A 

.408  

NA 

n.oj.     ("uade     name" 

contains  "pnncipat  com- 

1 

ponents")  ST  1 ,  Cat  A. 

1 

Noxious    liqwd,    N.F.,    (3) 

A 

P 

II 

NR 

Open 

Open 

A 

.409  

NA 

n.o.s.     ("trade     name" 

contains  "principal  conv 

ponents")  ST  2,  Cat  A. 

Noxious     liqutd,     F.,     (4) 

A 

P 

II 

4m 

PV 

Restr 

A 

.409   

NA 

n.o.s.     ("trade     name" 

contains  "principal  com- 

ponents") ST  2,  Cat  A. 

•Noxious   liquid,   N.F.,   (5) 

B 

P 

II 

NR 

Open 

Open 

A 

.409;  (.440,  .908)'   

NA 

n.o.s.     ("trade     name" 

contains  "principal  com- 

ponents") ST  2.  Cat  B. 

•Noxious  liqujd,  N.F..  (6) 

B 

P 

II 

NR 

Open 

Open 

A 

.409,       .440.       .488,       .908(bV. 

NA 

n.o.s.     r^ade     name" 

(.908(a))'. 

contains  "prirKipal  conv 

ponents")  ST  2.  CaJ  B. 

mp.  equal  to  or  greater 

than15deg.C. 

•Noxious    liquid,    F..     (7) 

B 

P 

II 

4m 

PV 

Restr 

A 

409;  (.440,  .908)'  

NA 

n.o.s.     ("trade     name" 

contains  "principal  conrv 

' 

ponents")  ST  2.  Cat  B. 

•Noxious    liquid.    F..    (8) 

B 

P 

II 

4m 

PV 

Restr 

A 

.409.        .440,        .488,        .908(b); 

NA 

n.o.s.      ("trade     name" 

(.908(a))'. 

contains  "principal  com- 

ponents") ST  2.  Cat  B. 

mp.  equal  to  or  greater 

than  I5deg.  C. 

Noxious   liquid,    N.F..    (9) 

A 

P 

III 

NR 

Open 

Open 

A 

None  „ 

NA 

n.o.s.     ("trade     name" 

contains  "principal  conrv 

ponents")  ST  3.  Cat  A. 

Noxioijs    liquid.    F..    (10) 

A 

P 

III 

4m 

PV 

Restr 

A 

.409  

NA 

n.o.s.     ("irade     name- 

contains  "principal  com- 

ponents") ST  3,  Cat  A. 

•Noxious  liquid.  N.F.,  (11) 

B 

P 

III 

NR 

Open 

Open 

A 

(.440.  .908)'    

NA 

n.oA     ("trade     narrw" 

contains  "principal  com- 

ponents") ST  3.  Cat  B. 

•Noxious  liquid,  N.F.,  (12) 

B 

P 

III 

NR 

Open 

Open 

A 

.440.  .488,  .908(b);  (.908|a))»  

N.». 

n.o.s.     ("trade     name" 

contains  "principal  com- 

ponents") ST  3,  Cat  B, 

mp.  equal  to  ot  greater 

thar»  15  deg.  C. 

' 

•Noxious    liquid,    F..    (13) 

B 

P 

III 

4m 

PV 

Restr 

A 

.409;  (.440.  .908)»  

NA 

n.o.s.      ("trade     name" 

contains  "principal  conv 

ponents")  ST  3.  Cat  B. 

1 

JMI 
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Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

•Noxious  liquid,  F.,  (14) 
n.o.s.  ("trade  name" 
contains  "principal  com- 
ponents") ST  3,  Cat  B, 
mp.  equal  to  or  greater 
than  15  deg.  C. 

Noxious  liquid,  N.F.,  (15) 
n.o.s.  ("trade  name" 
contains  "principal  com- 
ponents") ST  3,  Cat  C. 

Noxious  liquid,  F.,  (16) 
n.o.s.  ("trade  name" 
contains  "principal  corrv 
ponents")  ST  3,  Cat  C. 

Octane  (all  isomers)  

Octanol  (all  isomers) 

Octene  (all  isomers)  

Octyl  aldehydes  

•Octyl  nitrates  (all  iso- 
mers), see  Alkyl(C7- 
09)  nitrates. 

Olefin  mixtures  (C5-C7)  ... 

Olefin  mixtures  (C5-C 15)  . 

aipha-Olefins  (C6-C18) 
mixtures. 

Oleum  

•Palm  kernel  acid  oil  

Paraldehyde 

Pentachloroethane 

1 ,3-Pentadiene 

Pentane  (all  isomers) 

Pentene  (all  isomers) 

+n-Pentyl  propionate 

Perchloroethylene  

•Phenol  (or  solutions  with 
5%  or  more  Pherwl). 

1 -Phenyl-l-xylyl  ethane  

Phosphoric  acid  

Phthalic  anhydride  (mol- 
ten). 

Pinene 

•Pine  oil  

•Polyalkyl(Cl8-C22)  acry- 
late  in  Xylene. 

•Polyalkylene  oxide  polyol 

+Poly(2+)cyclic  aromatics  . 

Polyethylene  polyamines  .. 

Polyferric  sulfate  solution  .. 

Polymethylene  polyphenyl 
isocyanate*. 

+Polyolefinamine  in 

alkyl(C2-C4)t)en2enes. 

+Polyolefin  phosphoro- 
sulfide,  barium  deriva- 
tive (C28-C250). 

Potassium  hydroxide  solu- 
tion, see  Caustic  potash 
solution 

+Potassium  oleate 

+Propanil,  Mesityl  oxide, 
Isophorone  mixture. 

iso-Propanolamine  

n-Propanolamine 


IMO 
Annex  II 
pollution 
category 


b. 


C 
C 
6 
C 
C 
C 
C 
B 
C 

C 
D 
C 

B 
0 

c 
c 

A 
C 
C 
D 


C 

[B] 

C 
C 


C 

P 

c 

P 

B 

P 

B 

P 

c 

P 

B 

P 

B 

P 

Haz. 


c. 


S/P 


P 

S/P 
S/P 
S/P 

p 
p 
p 

S/P 
S/P 

p 

S 

S/P 

P 
p 
p 

p 
p 

S/P 
S/P 

s 


p 

S/P 
S/P 
S/P 


Cargo 
contain- 
ment 
system 


III 


III 
II 
III 
III 
III 
III 
III 
II 

III 
Hi 


II 
III 


III 


Vent 
height 


e. 


4m 


NR 


4m 


4m 
NR 

4m 
4m 


4m 
4m 
4m 

B/3 


NR 
4m 
B/3 
4m 
4m 
4m 
4m 
4m 
B/3 

NR 
NR 

4m 

4m 
NR 

4m 

NR 
4m 
NR 
NR 
B/3 

4m 

NR 


NR 

4m 

NR 
NR 


Vent 


PV 


Open 


PV 


PV 
Open 
PV 
PV 


PV 
PV 
PV 

PV 


Open 

PV 

PV 

PV 

PV 

PV 

PV 

PV/ 

PV 

Open 
Open 
PV 

PV 

Open 

PV 

Open 

PV 

Open 

Open 

PV 

PV 

Open 


Open 
PV 

Open 

Open 


Gauge 


Restr 


Open 


Restr 


Restr 
Open 
Restr 
Restr 


Restr 
Restr 
Restr 

Closed 


Open 
Restr 
Restr 
Restr 
Restr 
Restr 
Restr 
Restr 
Closed 

Open 
Open 
Restr 

Restr 
Open 
Restr 

Open 
Restr 
Open 
Open 
Closed 

Restr 

Open 


Open 
Restr 

Open 

Open 


Fire 
protec- 
tion 
system 


NSR 


A,  B 

A 

NSR 

A,  B 

A 

A 

A 

NSR 

A 

A,  B 
NSR 
A,  D 

A 
A 
A 

A 

A,  D 
A 

NSR 
A,  C6, 

D 
A 

A.  B 


A 
A,  B 

A 

A,  D 


Special  requirements  in  46  CFR 
Part  153 


.409,       .440, 
(•908(a);v 


.488,        .908(b); 


(.440,  .903,  .908)'   

(.440,  .903,  .908)'   

.409  

None 

.409  

.409,  .440,  .908(b) 

.409  

.409  

.409.  .440,  .908(a),  (b)  

.316.  .408,  .440,  .526,  .527,  .554. 

.555.  .556,  .602.  .908(a),  .933, 

.1000,  .1045,  .1052. 

.440,  .903.  .908(a),  (b)  

.440,  .908(b)  

.316,  .409,  .525,  .526,  .1020 

.526,  .912(a)(1),  .1002,  .1004  

.409  

.409   

.409   

.526  

.408,     .440,     .488.     .525,     .526. 

.908(a),  (b),  .933,  .1020. 

None 

.554,  .555,  .558,  .1045.  .1052 

.440.  .908(a),  (b)  

.409  

.440,  .908(a)  

.409,  .440,  .903,  .908(a)  

.440,  .903.  .908(a) 

.409   

.236(b).  (c).  .400,  .440,  .908(b)  

.238(d)  

.236(a),  (b),  .409.  .500.  .501.  .525. 

.526,  .602,  .1000,  .1020. 
.409,  .440.  .903,  .908(a) 

(.440,  .903.  .908(a))'  


.409  

.409.  .440,  .526,  .908(a),  (b)  

.236(b),     (c),     .440,     .526,     .903, 

.908(b). 
.236(b),  (c),  .440,  .526,  .908(b) 


Elec- 
trical 
hazard 
class 
and 
group 


I- 


NA 


NA 


NA 


l-D 
l-D 
l-D 
l-C 


l-D 
l-D 
l-D 

l-B 


NA 
l-C 
NA 
l-D 
l-D 
l-D 
l-D 
NA 
l-D 

NA 
l-B 
l-D 

l-D 
l-D 
NA 

NA 
l-D 
NA 
NA 
NA 

l-D 

NA 


NA 
NA 

l-D 

NA 


I 
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Table  1.— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


IMO 
Annex  II 
polhdion 
category 


Haz. 


Cargo 

contairv 

ment 

system 


Vent 
tieight 


Vent 


Gauge 


Fire 
protec- 
tion 
system 


Special  requirements  in  46  CFR 
Part  153 


Elec- 
trical 
hazard 
class 
and 
group 


a. 

ProptonaWehyde 

Propionic  acid 

Propionic  anhydride  

Propionitrile 

iso-Propylamine  

n-Propylamine 

n-Propylbenzene 

■»-n-Propyl  chloride 

iso-Propytayclohexane  

Propylene  dimer 

Propylene  oxide  

Propylene  tetramer 

Propylene  trimer  

iso-Propyl  ether 

Pyridine  _ 

Rosin,  see  Rosin  oil. 

Rosin  oil  

Rosin  soap 

(dispfoportionated)  soiu- 
tioa 

-t-SocSum  afuminate  solu- 
tion. 

Sodium  borohydride  (15% 
or  less),  Sodium  hydrox- 
ide solution. 

Sodium  chlorate  solution 
(50%  or  less). 

Sodium  dichromate  solu- 
tion (70%  or  less). 

•Sodium  dimethyl  naph- 
thalene sulfonate  solu- 
tion, see  Dimethyl  naph- 
thalene sulfonic  acid, 
sodium  salt  soiutioa 

•Sodium  hydrogen  sulfide 
(6%  or  less).  Sodium 
cartxmate  (3%  or  less] 
soiutioa 

Sodium  hydrogen  sulfite 
solution  (35%  or  less). 

Sodium  hydrosulfKJe  solu- 
tion (45%  Of  less). 

Sodium  hydrosultide,  Arrv 
monkim  sulfide  solution. 

Sodium  hydroxide  solution, 
see  Caustic  soda  solu- 
tion 

•Sodium  hypoctJtorrte  solu- 
tion (15%  or  less). 

♦Sodium  long  chain  all<yl 
salicylate  (C13-*-). 

Sodium-2-mercapto- 
benzothiazol  solution. 

•Sodium  N-methyldithio- 
cartamate  solution,  see 
Metam  sodium  solution. 


t). 


c. 


a. 


f. 


9- 


.316.  .526,  .527  ....„ 

.238(a),  .527,  .554 

.238(a).  .526 

.252.  .316,  .336,  .408.  .525.  .526. 

.527,  .1020. 
.236(b).  (c).  .372.  .408.  .440.  .525. 

.526,  .527,  .1020. 
.236(b).  (0),  .408.  .500,  .525,  .526, 

.527,  .1020. 

.409  „ 

.409 „... 

.409,  .440,  .903,  .908(a) 

.409   

.372.  .408.  .440,  .500,  .526.  .530, 

.1010.  .1011. 

.409  -. 

.409  

.409,  .500,  .515,  .912(a)(1)  

.236(b),  .409 _._ 

.409.  .440,  .488.  .908(a),  (b)  

.409  

.236(a).  (b).  (c),  (g).  .933  

.236(a).  (b),  (c),  (g),  .440,  .903(a). 
.933. 

.409.  .933,  .1065  

.236(b),     (c).     .408,     .525.     .933. 
.1020. 


I. 


D 
0 
C 
C 

C 

C 

C 
D 
C 
C 
D 

B 

B 
D 
D 

B 
B 

D 
C 

rti 

C 


D 
B 
B 


C 
IC) 
B 


S 
S 

S/P 
S/P 

S/P 

S'P 

p 

S 

p 
p 
s 

p 
p 
s 
s 

p 

p 


s 

S/P 

s 

S'P 


s 

S/P 
SP 


s;p 
p 

S/P 


lit 
lit 
III 
II 


lit 
tit 
III 

III 
II 

III 
III 
III 


III 
III 


III 
III 

III 

II 


III 


HI 
II 


III 
III 
III 


4m 
4m 
4m 
B/3 

B/3 

B/3 

4m 
4m 
4m 
4m 
B/3 

4m 
4m 
4m 
4m 

NR 
NR 

NR 
NR 

NR 

b;3 


NR 

NR 
4m 
B/3 


4m 
NR 
NR 


PV 
PV 
PV 
PV 

PV 

PV 

PV 
PV 
PV 
PV 
PV 

PV 
PV 
PV 

PV 

Open 
Open 

Open 
Open 

Open 
Open 


Open 

Open 

PV 

PV 


PV 

Open 

Open 


Restr 
Restr 
Restr 
Closed 

Closed 

Closed 

Restr 
Restr 
Restr 
Restr 
Closed 

Restr 
Restr 
ResU 
Restr 

Open 
Open 


Open 
Open 

Open 
Closed 


Open 

Open 
Restr 
■Closed 


Restr 
Open 
Open 


A 
A 
A 
A,  D 

C.  D 

A,  C. 
D 
A 

A.  B 
A 
A 
A.  C 

A 
A 
A 
A 

A 
A 


NSR 
NSR 

NSR 
NSR 


NSR 

NSR 
NSR 
A,  C 


NSR 

A 

NSR 


l-C 
1-0 
1-0 

1-0 

l-D 

l-D 
1-0 
1-0 

NA 
l-B 

1-0 

»-o 

l-D' 
1-0 

1-0 
NA 


NA 
NA 

NA 

NA 


.409   

None  

.409.  .440,  .526,  .908(b).  .933  

236(a).  (b).  (c),  (g),  .316,  .372, 
.408,  .525,  .526,  .527.  .933. 
.1002,  .1020. 


.236(3).  (b).  .933  

(.440,  .903,  .908(a))' 


NA 

NA 
NA 
NA 


.236(a).  (b),  (c).  (g).  .409,  .440. 
.908(b).  .933. 


NA 
NA 
NA 
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Table  1 .— Su^4MARY  of  N4inimum  ReouwEMEffrs— Continued 


Cargo  name 


a. 

•Sodium  naphthalene 
sulfonate  solution  (40% 
or  less),  see  Naph- 
thalene sulfonic  acid, 
scKfium  satt  solution 
(40%  or  (ess). 

•Sodium  naphthenate  so- 
lution, see  Naphthentc 
acid,  sodium  salt  solu- 
tion. 

Sodium  nitrite  solution  

♦Sodium  petroleum 

sulfonate. 

•♦Sodium  sulfide  solution 
(15%  or  less). 

♦Sodium  sulfite  solution 
(25%  or  less). 

•♦Sodium  tartrates.  So- 
dium succinates  sohj- 
tion. 

Sodium  thiocyanate  solu- 
tion (56%  or  less). 

Styrene  monomer 

♦Sulfohydrocartwn,  long 
chain  (C18+)  alkylamine 
moitufQ- 

Sulfur  (molten)  

Sulfuric  acid  


Tall  oil  (crude  and  distilled) 
Tall   oil,   fatty   acid    (resin 

acids  less  than  20%). 
♦Tall  oil  fatty  acid,  barium 

salt 
Tall  oil  soap 

(disproportionated)  solu- 

tioa 
1,1.2,2-Tetrachloroethane  . 
Tetraethylenepentamine3  .. 

Tetranydrofuran  

Tetrahydronaphttialene 

1 ,2,3.5-Tetramethyl- 

benzene. 

Toluene 

Toluenediamine  

Toluene  aiisocyanate^  

o-Tolu»dine _. 

Tritxjtyl  phosphate  „ _. 

1 ,2,4-Trichlorot>enzene  _... 

•1.1,1-Trichloroethane  

•1,1,2-Trichkxoethane 

•Trichloroethytene  ._ 

•1.2,3-Trichloropfopane  .... 

l,l,2-Trichloro-1,2,2- 

tnfluoroethane. 
"f  heresy!   phosphate    (less 

than   1%   of   the   ortho 

isomer^ 


IMO 
Annex  II 
poHution 
category 


b. 


B 

B 

C 

c 

D 

B 
B 
B 


III 
C 


B 
C 

B 

B 


B 
D 
0 
C 
C 

C 
C 


C 

B 
B 

C 
C 
C 
C 


Haz. 


c. 


S/P 
&P 

SIP 

p 
s 

p 

S/P 

P 


s 

S/P 


p 
p 

S/P 

p 


S/P 

s 
s 

p 
p 

p 

S/P 


S/P 


S/P 

p 

S/P 

p 

Sff> 
S/P 
S/P 


Cargo 
contain- 
ment 
system 


III 
III 
III 

III 
III 


111 

III 
III 

III 

111 


III 
III 
III 


III 
II 


III 
II 

III 
III 
III 
II 

III 


Vent 
height 


NR 
NR 

B/3 

NR 

NR 

NR 
4m 
NR 


NR 
NR 


NR 
NR 

NR 

NR 


B/3 
NR 
4m 
NR 
NR 

4m 
B/3 


4m 


B/3 
NR 
4m 

NR 
B/3 
B/3 
B/3 

f^ 

NR 


Vent 


Open 
Open 

PV 

Open 

Open 

Open 

PV 

Open 


Open 
Open 


Open 
Open 

Open 

Open 


PV 

Open 

PV 

Open 

Open 

PV 
PV 


PV 

PV 

Open 

PV 

Open 
PV 
PV 
PV 

Open 

Open 


Gauge 


Open 
Open 

Closed 

Open 

Open 

Open 
Open 
Open 


Open 
Open 


Open 
Open 

Open 

Open 


Restr 
Open 
Restr 
Open 
Open 

Restr 
Closed 


Closed 


Closed 

Open 

Restr 

Open 
Restr 
Restr 
Closed 

Open 

Open 


Fire 
protec- 
tion 
system 


NSR 
A 

NSR 

NSR 

A.  B 

NSR 
A,  B 
A,  B 


NSR 
NSR 


NSR 
A 

A,  D 
A 
A 

A 

A.  B. 
C.  D 

A,  C«. 
D 

A.  C 
A 
A.  B. 

C 
A 

NSR 
NSR 
A.  B. 

CD 
NSR 


Special  requirements  in  46  CFR 
Part  153 


.408.  .525(a),  (c),  (d),  (e).  .1020  ... 
.409,  .440,  .908(a) 

.236(a),    (b).    .409,    .440,    .526, 

.908(b). 
.409,  .440.  .908(b) _.... 

.238(e) 

.238(a),  .409 _ 

.236(b),  .409,  .912(a)(1).  .l0C2(a). 

(b).  .1004. 
.409;  (.440.  .908(a))'  

.252,  .440,  .526,  .545  

.440,     .554,     .555,     .556,     .602, 

.908(a).  (b),  .933,  .1000,  .1045, 

.1046,  .1052. 

.409,  .440,  .488,  .908(a),  (b)  „. 

.440,  .908(a),  (b)  

.409,  .440,  .908(a)  

.409,  .440,  .908(a),  (b)  

.316,  .409,  .525,  .526,  .1020 

.236(b),  (c),  (g)  

.526,  .912(a)(2),  .1004  

None  

None _ 

.409  

.236(a),  (b),  (c),  (g),   .316,  .408, 

.440,  .525,  .526,  .527,  .908(a), 

(b),  .933.  .1020. 
.236(b),    .316,    .408,    .440.    .500, 

.501,    .525,    .526,    .527,    .602, 

.908(b),  .1000.  .1020. 
.316.  .408,  .525.  .526.  .933,  .1020 

.409  „ 

.409,  .440,  .526,  .908(b) 

.409  

.409.  .525.  .526,  .933.  .1020 

.316.  .409.  .525,  .526.  .1020 

.316.  .408.  .525,  .526.  .933,  .1020 

None „ 

.409  _ 


Elec- 
trical 
hazard 
dass 
and 
group 


NA 
NA 

NA 

NA 

NA 

NA 

l-D 


i-c 

l-B 


NA 
NA 

|9a 


NA 


NA 
I-C 
I-C 
l-D 
l-D 

l-D 

NA 


l-D 


l-D 
l-O 

l-D 

l-D 
1-0 
l-D 
l-D 

l-D 
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Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 


a. 

Tricresyl  phosphate  (1%  or 
more  of  the  ortho  iso- 
mer). 

-Triethanolamine 

Triethylamine  

Triethylbenzene  

Triethylene  glycol  di-(2- 
ethylbutyrate). 

Trlethylenetetramine  

Triethyl  phosphite  

+Trif!uralin  in  Xylene  

•♦■Triisopropylated      phenyl 

phosphates. 

Trimethylacetic  acid  

+Trimethylamine     solution 

(30%  or  less). 

•Trimethylbenzene  (all  iso- 
mers). 
Trimethylhexamethylenedi- 

amine  (2,2,4-  and  2,4,4- 

isomers). 
Trimethylhexa.methylene 

diisocyanate  (2,2,4-  and 

2,4,4-  isomers)  8. 
2,2,4-Trimethy1-1,3- 

pentanediol-1- 

Isobutyrate. 

Trimethyl  phosphite  

+1,3,5-Tnoxane 

Trixyl^yl  phosphate 

Trixylyl     phosphate,     see 

Trixylenyl  phosphate. 

Turpentine 

•Undecanoic  acid 

1-Undecene  

J-Undecyl  alcohol  

Urea,    Ammonium    nitrate 

solution  (containing 

morethan2<!''oNH3). 

iso-Valeraldehyde  

n-Valeraldehyde 

Vinyl  acetate  

Vinyl  ethyl  ether  

•Vinylidene  chloride 

Vinyl  neodecanate  

Vinyltoluene  

White  spirit  (low  (15-20%) 

aromatic). 
Xylenes^    (Oftho-,    meta-, 

para-). 

Xylenol  

■fZinc        alkaryl        dithio- 

phosphate  (C7-C16). 


IMO 
Annex  II 
pollution 
category 


D 
C 

A 
[C] 

D 

# 

[A] 
A 

D 
C 


B 

D 


D 
A 


B 
C 
B 
B 
C 


C 
D 
C 
C 


B 

A 

B 

C 

B 
C 


Haz. 


S'P 


s 

S/P 

p 
p 

s 
s 

S'P 

p 
s 

S/P 


p 
s 

S/P 


s 
s 
p 


p 
p 
p 
p 

SIP 


S/P 

s 

S/P 
S/P 


S/P 
S/P 

p 
p 

S/P 

p 


Cargo 
contain- 
ment 
system 


III 
II 


III 
H 


III 
III 
I 


III 


III 
III 

in 
II 


III 
111 
II 


Vent 
height 


4m 


NR 
B/3 

NR 
NR 

NR 

b;3 

4m 
NR 

4m 
B/3 


4m 
NR 

B/3 

NR 


4m 
4m 
NR 


4m 
NR 
NR 
NR 
4m 


4  m 
4m 
4  m 
4m 


4m 

NR 

4m 

4m 

4m 

NR 
NR 


Vent 


PV 


Open 
PV 

Open 
Open 

Open 
PV 

PV 
Open 

PV 
PV 


PV 
Open 

PV 

Open 

PV 
PV 
Open 


PV 

Open 

Open 

Open 

PV 


PV 
PV 
PV 
PV 


PV 

Open 

PV 

PV 

PV 

Open 
Open 


Gauge 


Closed 


Open 
Restr 

Open 
Open 

Open 
Restr 

Restr 
Open 

Restr 
Closed 


Restr 
Open 

Closed 

Open 


Restr 
Restr 
Open 


Restr 
Open 
Open 
Open 
Restr 


Restr 
Restr 
Open 
Closed 


Restr 

Open 

Restr 

Restr 

Restr 

Open 
Open 


Fire 
protec- 
tion 
system 


h. 


A.  B 


A 

A.B. 
C 
A 

A 

A 

A.B, 
D 
A.B 
A 

A,  C 
A,  C 


A 
A,  C 

A,  Ce 


A,  D 
A,  D 
A 


A.B 

A,  B, 
D 
A 


A,  B 
A,  B 


Special  requirements  in  46  CFR 
Part  153 


.408,  .525(a),  (c),  (d),  (e),  .1020 


.236(a).  (b).  (c),  (g) 

.236(b).     (c),     .525.     .526.     .527, 
.1020. 

.409  

None 

.236(a),  (b),  (c)  

.526  

.409,  .526  

.409  

.238(a),  .266,  .554  

.236(a),  (b),  (c),  (g),   .372,  .408. 

.440,  .525,  .526,  .527,  .908(b). 

.1020. 
.409  

.236(a),  (b).  (c),  (g),  .409  

.316,  .409,  .500,  .501,  .525.  .526. 
.602,  .1000,  .1020. 

None  

.409,  .526,  .602.  .1000  

.409  

.408  

.409  

.440.  .908(3),  (b)  

.409  

.440,  .908(b)  

.236(b),  .526 

.500,  .526  

.500,  .526  

.912(a)(1),  .1002(a).  (b).  .1004  

.236(b).   (d).   (f).   (g).   .252.    .372. 

.408,    .440,    .500,    .515.    .526, 

.527,    .912(a)(1),    .1002(a),    (b), 

.1004. 
.236(a),  (b),  .372,  .409,  .440,  .500. 

.526,  .527.  .912(a)(1),  .1002(a). 

(b),  .1004. 
.409,     .912(a)(1),     .1002(a),     (b). 

.1004. 
.236(a),      (b),      (c),      (g),      .409. 

.912(a)(1),  .1002(a).  (b).  .1004. 
.409  

.409,  .440,  .908(b)8  

.409,  .440,  .908(a),  (b)  

(.440,  .903.  .908(a))'  


Elec- 
trical 
hazard 
class 
and 
group 


I- 


l-D 


l-C 
l-C 

l-D 
l-C 

l-C 
NA 

l-D 
NA 

l-D 
l-C 


l-D 
NA 

NA 

l-D 


l-D 
l-C 
NA 


l-D 
NA 
l-D 
l-D 
l-D 


l-C 
l-C 
l-D 
l-C 


l-D 

NA 

l-D 

NA 

l-D 

NA 
NA 
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Table  1  .—Summary  of  Minimum  Requirements— Continued 


Cargo  name 

IMO 
Annex  II 
pOlubon 
category 

Haz. 

Cargo 
contain- 
ment 

system 

Vent 
he*gN 

Vent 

Gauge 

Fire 

protec- 

tioo 

system 

Special  requirements  m  46  CFR 
Part  153 

Elec- 
trical 
hazard 
class 
and 
group 

a 

b. 

c. 

d. 

e. 

f. 

9- 

h. 

i. 

>. 

+Zlnc         alkyl         dlthio- 
phosp^<ate  (C3-CU). 

B 

P 

Ill 

. 

NR 

Open 

Open 

A,  B 

.409;  (.440.  .908(a))'  

MA 

+  denotes  newly  added  products. 

Items  wrth  a  bullet  (•)  or  in  boldface  are  changes  per  CGD  92-i00. 

Column  Heading  Footnotes: 

.l.Jl^  ^^  name  must  be  as  rt  fPpears  in  this  column  (see  153.900,  153.907).  Wo-ds  in  rtalics  are  not  part  o<  the  cargo  name  but  rrav  be 
used  in  additwn  to  the  cargo  name.  When  one  entry  references  another  entry  by  use  of  the  word  "see",  and  both  naWT are  iVwo^t^*  e! 
ther  name  may  be  used  as  the  ca/go  name  (e.g..  Diethyl  ether,  see  Ethyl  ether).  However,  the  referenced  entry  is  preferfed 
The  provisions  contained  in  46  CFR  part  197,  subpart  C.  apply  to  liquid  cargoes  containing  0.5%  or  more  benzene  by  yok;me. 

b.  This  column  lists  the  IMO  Annex  II  Pollution  Category. 

A,  B,  C,  D— NLS  Category  of  Annex  II  of  MARPOL  73/78 
111— Appendix  III  of  Annex  II  (non-NLS  cargoes)  of  MARPOL  73/78. 

•-—No  determination  of  NLS  status.  For  shipping  on  an  oceangoing  vessel,  see  46  CFR  153  900(c) 

( ]— A  NLS  category  in  brackets  indicates  that  the  product  is  provisionally  categorized  and  that  further  data  are  necessary  to  comoiete  the 
evaluation  of  its  poHution  hazards.  Until  the  hazard  evaluation  .s  competed,  the  poJM.on  category  aLoned  is  \^      '^ecessary  to  complete  the 

'  rP^fKi^!^..Jr^^^^^  K^U^  assigned  by  the  U.S.  Coast  Guard,  in  absence  of  one  assigned  by  the  IMO  The  category  ,s  based  upon 
a  GESAMP  Hazard  Profite  or  by  anatogy  to  a  closely  related  product  havtng  an  NLS  assigned.        "  '  a    y  =>  ^^-^  "M" 

c.  This  cokimn  lists  the  haza.d(s)  of  ttie  commodity. 

S — The  comnrxxfity  is  included  because  of  its  safety  hazards. 

P— The  comnryxjity  is  incJuded  because  of  its  pollution  hazards. 

S/P— The  commodity  is  included  because  of  both  its  safety  and  pollution  hazards. 

d.  This  column  lists  the  type  of  containment  system  the  cargo  must  have  (see  153  230  through  153  232) 

e.  This  column  lists  ttie  height  of  any  vent  nser  required  (see  153.350  and  153  351) 

f.  This  column  lists  any  vent  controJ  vafve  required  (see  153.355). 

g.  This  column  lists  the  type  of  gauging  system  required  (see  153.400  through  153.406). 

rho  Jil!f  c^"^!!!!^^^'®  ^^!  !l^  '?1!'[^.?.°!^'°?.^>'^^^"'  requtred.  Where  rr>ore  than  one  system  is  listed,  any  listed  system  may  be  used.  A  dry 

t^rffnn  c  L^^T.^V"°'  ^  ^!i^n^.^.^^'  ^i^  °'  '^^^^  ^'^'^^  ^^ss  ^  ^^  chemcal  system  ,s  listed  as  an  afterrat^e  or  the  subst^ 
tution  IS  approved  by  Comm.andant  (G-MTH)  (see  153.460).  The  types  are  as  (ottows:  ^  ^  ^  -=  »ui«i 

A  is  a  foam  system  for  water  sokible  cargoes  (polar  solvent  toam). 
B  is  a  foam  system  for  water  insoluble  cargoes  (non-polar  solvent  foarr.) 
C  is  a  water  spray  system. 
D  is  a  dry  chemical  system. 

NSR  means  there  is  no  special  requirement  applying  to  fire  protection  systems, 
i.  This  column  lists  sections  that  apply  to  the  cargo  n  addition  to  the  general  requirements  of  this  part.  The  153  Part  number  ts  omired 

c  Ll^'®."^V?^Jl  ''!^®  'f^l  electrical  hazard  class  and  group  used  for  the  cargo  when  determinmg  requirements  for  electrrcal  equipment  under 
Subchapter  J  (Electrical  Engineering)  of  this  chapter.  =      ->  h    h'  -"= 

A  number  of  electrical  hazard  class  and  group  assignments  are  based  upon  that  whch  appears  in  '■Classification  of  Gases,  Liquids  and  Vo»a- 
I' Id*  i^T»i  i!!!^  '^i  ExplosiorvProof  Electncal  Equipment",  Publication  NMAB  353-5.  Natonal  Academy  Prebs,  1982.  when  rwt  appearing  m 
NFPA  497M    V.anual  for  Classification  of  Gases,  Vapors  and  Dusts  for  Electrical  Equipment  tn  Hazardous  (Classified)  Locations  " 

L  . , r  .  ®*^*^.^'^^'''^  *^*  "°'  ^PP*y  '°  weather  deck  locations  (see  46  CFR  Part  in)  for  organic  acids:  Chlorosullonc  acid  Hvdrochkxic 
acid.  Nitrating  ac«r,  Nrtnc  actd  (70%  or  less);  Oleum;  Phosphoric  acid;  Surtunc  acid.  ,     y         ^^^ 

Abbreviations  used  in  the  Table: 
NR — No  requirement. 
NA — Not  appfcaWe. 

Abbreviations  for  Noxious  Liquid  cargoes: 

N.F.— non-flammable  (flash  point  greater  th.an  60  deg  C  (140  deg  F)  c'osed  cup  (cc)) 

F.— Hdmrnable  (flash  point  less  than  or  equal  to  60  deg  C  (140  cteg  F)  closed  cup  (cc)), 

n  o  s. — not  otherwise  speci'ied. 

ST — Ship  type. 

Cat — Pollution  category 

Footnotes  for  Specific  Cargoes: 

1 .  Special  applicability: 

^to"'*^S  ^"^  -908(3)  apply  to  the  chemical,  and  mixtures  containing  the  chemical,  with  a  viscosity  of  25  mPa.s  at  20  deq  C  (68  deg  F) 
Eo'^f  2  908(b)  apply  to  ffie  chemical,  and  mixtures  containing  tf>e  chemical,  with  a  meitmg  point  of  0  deg  C  (32  deg  F)  and  above 

153.488  applies  to  ttie  cnemical,  and  mixtures  containing  the  chemicaL  wth  a  me«ing  point  of  15  deg  C  (59  deg  F)  and  atx)ve. 

2.  Benzene  containing  cargoes. 

Applies  to  mixtures  containing  no  other  components  with  safety  hazards  and  where  the  pollution  category  is  C  or  less. 

3.  Diammonium  salt  of  Zinc  ethylenediammetetraacetic  aad  solution,  Tetraethylenepentamme. 

Aluminum  is  a  questionable  matenal  of  construction  wrth  this  cargo  since  pitting  and  corrosion  has  been  reported  The  IMO  Chemical 
Code  prohibits  aluminum  as  a  material  of  constr'jction  for  this  cargo. 

4.  2,4-Dichlorophenol. 

Some  tank  pitting  has  been  reported  when  this  cargo  is  contamtnated  with  water,  incfuding  moisture  in  the  air.  The  iMO  Chemical  Code 
requires  that  the  vapor  space  over  this  cargo  tse  Kept  dry. 

5.  Dinitrotoluene. 
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DirHtrotoluene  stwuld  rrat  be  carried  in  deck  tanks. 

6.  Diphenylmethane     diisocyanate;     Isophorore     diisocyanate;      Polymethylene     polyphenyl     isocyanate;     Toluene     diisocyanate* 
Trimethylhexaniethylene  diisocyanate  (2,2.4-  and  2,4,4-  isomers). 

Water  is  effective  in  extinguishing  open  air  fires  but  wi«  generate  hazardous  quantities  of  gas  if  put  on  the  cargo  in  enclosed  spaces. 

7.  Maleic  anhydride;  1-  or  2-Nitropropane;  Nitropropane  (60<!'b),  NItroethane  (40%)  mixture. 

Dry  chemicai  extinguishers  should  not  be  used  on  fires  involving  these  cargoes  since  some  dry  chemicals  may  react  with  the  cargo  and 
cause  an  explosion. 

8.  Xylenes. 

Special  requirement  .908(b)  only  applies  to  the  para-  (p-)  isomer,  and  mixtures  containing  the  para-  isomer  having  a  melting  point  of  0  deq 
C  (32  deg  F)  or  more. 


Tat><e  2    [Revised] 


39.  Table  2.  excluding  the 
introductory  text,  is  revised  to  read  as 
follows: 

Table  2— Cargoes  Not  Regulated  Under 
Subchapters  O  or  O  of  This  Chapter 
When  Carried  in  Bulk  on  Non- 
oceangoing  Barges 


Cargoes 


2-Amino-2-hydroxymethyt-1 .3- 
propanediol  solution. 

•Ammonium  hydrogen  phosphate 
solution. 

Ammonium  nitrate  solution  (45%  or 
less). 

•Ammonium  nitrate,  Urea  solution 
(2%  or  less  NH  ]).  see  also  Urea, 
Ammonium  nitrate  solution 
(2%  or  less  NH,). 

Ammonium  phosphate  solution  

•Ammonium  phosphate,  Urea  solu- 
tion, see  also  Urea,  Ammonium 
phosphate  solution. 

•Anrwronium  polyphosphate  solu- 
tion. 

Ammonium  sulfate  solution  (20%  or 
less). 

Apple  juree  

Cateium  Ixomide  solution  

Calcium  cartxmate  slurry 

Cateium  chloride  soMkmi 

Cateium  hydroxkJe  slurry  

Cateium  nitrate.  Magnesium  nitrate. 
Potassium  chloride  solution. 

Chtorinated  paraffins  (C 1 4-C 1 7) 
(with  52%  Chlorine). 

2-Chioro-4-ethylamtno-6- 
isopropylamino-S-triazir^e  solution. 

Choline  chloride  solution  

Clay  slurry 

Coal  slurry 

Dextrose  solution 

Diettiylenetriamine  pentaacette 
ackj,  pentasodium  salt  solution. 

1.4-Dihydro-9.10-dihydroxy  anthra- 
cene, disodium  salt  solution. 

Dodecenylsuccinte  acid, 

dipotassium  salt  solution. 

Drilling  brine  (containing  Calcium, 
Potassium,  or  Sodium  salts). 

•Drilling  brine  (containing  Zinc 
salts). 

Drilling  mud  (k>w  toxteity)  (if  non- 
flammable and  non-combustible). 


Pollution 
Cat- 
egory 


III 
D 

D 
D 


D 


D 

D 

III 
III 
III 


D 
III 
III 
III 


D 
D 
III 
B 

[III] 


Ethylenediaminetetraacetic  acid, 
tatrasodium  salt  solution. 

Ethylene-Vinyl  acetate  copolymer 
(emulsion). 

Ferric  hydroxyethylethylenediamine 
triacetic  acid,  trisodium  salt  solu- 
tion. 

•Fish  solubles  (water  based  fish 
meal  extracts). 

Fructose  solution  

Glucose  solution  

Glycine,  sodium  salt  solution  

•HaKamethylenediamine  adipate 
solution. 

N-{Hydroxyethyl)ethylenediamine 
triacetic  acid,  trisodium  salt  solu- 
tion. 

Kaolin  clay  solution 

Kaolin  slurry  

Kratt  pulping  Ikjuor  (free  alkali  con- 
tent, 1%  or  less)  including:  Black, 
Qreen,  or  White  liquor. 

Lignin   liquor   (free  alkali   content, 
1%  or  less) 
includir}g:. 

Calcium  lignosulfonate  solution 
■ — •  Sodium  lignosulfonate  solution 

Lignin  sulfonic  acid,  sodium  salt  so- 
lution. 

Magnesium  chloride  solution  

Magnesium  hydroxide  slurry 

MilK 

Molasses 

Molasses  residue  (from  fermenta- 
tion). 

+Naphthenic  acid,  sodium  salt  solu- 
tion. 

■f-Noxious  liquid,  N.F.,  (1)  n.o.s. 
("trade  name"  contains  "principle 
components")  ST  1,  Cat  A  (if 
rx>n-flammable  or  non-combus- 
tible). 

+Noxious  liqukj,  N.F.,  (3)  n.o.s. 
(■•trade  name"  contains  "principle 
components")  ST  2,  Cat  A  (if 
non-flammable  or  non-combus- 
tfble). 

+Noxious  liqukj,  N.F.,  (5)  n.o.s. 
("trade  name"  contains  "principle 
components")  ST  2,  Cat  B  (if 
non-flammable  or  non-combus- 
tible). 

♦Noxious  liquid,  N.F.,  (6)  n.o.s. 
("trade  name"  contains  "'principle 
con^xjnents")  ST  2,  Cat  B,  mp. 
equal  to  or  greater  tfian  15  deg. 
G  (if  non-flammable  or  rmn-com- 
bustible). 


« 
III 
III 
D 

D 


III 

» 


@ 

II 


[II 
[A] 
A 


+Noxious  liqukJ,  N.F.,  (9)  n.o.s. 
("trade  name"  contains  "principle 
components'")  ST  3,  Cat  A  (if 
norhflammable  or  rK>n-combus- 
tible). 

+Noxious  Ik^uid,  N.F.,  (11)  n.o.s. 
("trade  name"  contains  "principle 
components")  ST  3,  Cat  B  (if 
non-flammable  or  non-con^MS- 
tible). 

+Noxious  liqukJ.  N.F.,  (12)  n.o.s. 
("trade  name"  contains  "principle 
components")  ST  3,  Cat  B,  mp. 
equal  to  or  greater  than  15  deg. 
C  (if  non-flammable  or  non-com- 
bustible). 

♦Noxious  liqukl,  N.F.,  (15)  n.o.s. 
("trade  name"  contains  "principle 
components")  ST  3,  Cat  C  (if 
norhflammable  or  non-comt>us- 
tiUe). 

Noxious  liqukl,  n.o.s.  (17)  ("trade 
name,"  contains  "principal  conf>- 
ponents").  Category  D  (if  non- 
HammaUe  or  rmrycomtnjstible). 

Non-noxk)us  Ik^ukj,  n.o.s.  (18) 
("trade  name,"  contains  "prin- 
cipal components").  Appendix  III 
(if  non-flammat}le  or  non-conh 
bustible). 

Pentasodium  salt  of 

Diethylenetriamine  pentaacette 
acid  solution,  see 

Diethylenetriamine  pentaacetic 
ackl,  pentasodium  salt  solution. 

Polyaluminum  chlorkle  solution 

Sewage  sludge,  treated  (treated  so 
as  to  pose  no  additional 
decompositional  and  fire  hazard; 
stable,  non-corrosiva,  non-toxic, 
non-flammable). 

Silica  slurry  

Sludge,  treated  (treated  so  as  to 
pose  no  additional 

decompositional  and  fire  hazard; 
stable,  non-corrosive,  non-toxic, 
non-flammable). 

Sodium  aluminosilicate  slunry 

Sodium  cartx)nate  sdutton 

Sodium  naphthenate  solution  (free 
alkali  content,  3%  or  less),  see 
Naphttiente  acid,  sodium  salt  so- 
lution. 

•Sodium  polyt4'f)acrylate  solutkm 

•Sodium  silteate  solutk>n  

•Sodium  sulfate  solutkxi 

Sort)itol  solution  


B 


B 


III 


III 


III 


[III] 
I 


III 
D 


ill 

D 
III 

III 


JMI 


Federal  Register  /  Vol.  59.  No.  69  /  Monday,  April  11.  1994  /  Rules  and  Regulations         17045 


Cargoes 


Tetrasodium  salt  of 

Ethylenediamineietraacetic    acid 
solution,  see 

Ethylenediaminetetraacetic    acid, 
tetrasodium  salt  solution. 

1,1,1-Trichloroethane 

1 ,1 ,2-Trichloro-1 .2.2-trifluofoethane 

Trisodium  salt  of  N-(Hydroxyethyl)- 
ethylenedlaminetriacetic  acid  so- 
lution, see  N- 
(Hydroxyethyl)ethylenediamine 
triacetic  acid,  trisodium  salt  solu- 
tion. 

Urea.  Ammonium  mono-  and  di-hy- 
drogen  pixjsphate,  Potassium 
chloride  solution. 

•Urea,  Ammonium  nitrate  solution 
(2%  or  less  NHj),  see  also  Am- 
monium nitrate.  Urea  solution 
(2%  or  less). 

•Urea.  Ammonium  phosphate  solu- 
tion, see  also  Ammonium  phos- 
phate. Urea  solution. 

Urea  solution 

Vanlllan  t)lack  liquor  (free  alkali 
content.  1%  or  less). 

Vegetable  protein  solution 
(hydrolysed). 

Water  

•Zinc  bromide,  Catcium  bromide 
solution,  see  Drilling  brine  (corv 
taining  Zinc  salts). 


Pollution 
Cat- 
egory 


C 

C 
D 


III 
« 


III 


♦  denotes  newty  added  products. 
Items  with  a  bullet  (•)  or  in  boldface  are 
changes  per  CGD  92-100. 

Explanation  of  Symbols:  As  used  in  this 
table,  the  following  startd  for: 

A,  B,  C,  D— NLS  Category  of  Annex  II  of 
MA8P0L  73/78. 

I — Considered  an  "oil"  under  Annex  I  of 
MARPOL  73/78. 

Ill— Appendix  III  of  Annex  II  (non-NLS  car- 
goes) of  MARPOL  73/78. 

LFG — Liquefied  flammable  gas. 

# — No  determination  of  NLS  status.  For 
shipping  on  an  oceangoing  vessel,  see  46 
CFR  153.900(c). 

[  1— A  NLS  category  in  brackets  indkates 
that  ttie  product  is  provisionally  categorized 
and  that  furttier  data  are  necessary  to  corrv 

eete  the  evaluation  of  its  poRutkxi  hazards, 
ntil  the  hazard  evaluation  is  completed,  the 
pollution  category  assigned  Is  used. 


Cargo  name 


@The  NLS  category  has  been  assigned  by 
the  U.S.  Coast  Guard,  in  absence  of  one  as- 
signed by  ttie  IMO.  The  category  is  based 
upon  a  GESAMP  Hazard  Profile  or  by  anakjgy 
to  a  closely  related  product  having  an  NLS  as- 
signed. 

Abbreviations  for  Noxious  liquid  Car- 
goes: 

N.F.— non-flammable  (flash  point  greater 
than  60  degrees  C  (140  degrees  F)  cc). 
n.cs. — not  otherwise  specified. 
ST— Ship  type. 
Cat — Pollution  category. 


Appendix  III  [Redesignated] 

40.  Appendix  III  is  redesignated  as 
Appendix  II. 

Dated:  February  28, 1994. 
R.  C  North, 

Captain.  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection. 

Appendix  I 

Note — The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Summary:  The  information  contained 
in  this  appendix  is  for  informational 
purposes  only.  The  table  below  lists 
"upgrades"  to  current  entries  in  the 
IMO  Chemical  Codes  and  Coast  Guard 
tables  and  lists.  This  table  was  prepared 
from  documents  from  the  following 
BCH  meetings:  BCH  19  (September  Il- 
ls. 19891,  BCH  20  (October  1-5, 1990). 
BCH  21  (September  9-13, 1991)  and 
BCH  22  (September  7-11. 1992). 

Since  publication  of  the  notice  of 
proposed  rulemaking,  four  additional 
entries  have  been  identified  as  having 
"upgraded"  requirements  in  the 
Chemical  Codes.  They  are  isophorone 
diisocyanate,  propionaldehyde. 
sulfolane  and  triethyl  phosphite.  These 
are  now  included  in  the  table  below 
with  a  "+"  to  identify  that  they  have 
been  added  to  the  table  since 
publication  of  the  notice  of  proposed 
rulemaking. 

Additionally,  the  IMO  reevaluated  the 
Pol.  Cat.  and  ship  type  of  a  number  of 
entries  based  upon  revised  GESAMP 

Table  of  "Upgrades" 


Hazard  Profiles  from  the  EHS  28 
meeting  held  in  February  1993,  and  a 
number  of  "upgrades  '  occurred.  These 
"upgrades"  will  be  summarized  in  a 
future  rulemaking  for  the  information  of 
interested  parties. 

Several  entries  have  also  been 
"downgraded"  as  a  result  of  these  new 
profiles.  One  entry,  potassium  chloride 
solution  (10%  or  more),  under  "Drilling 
brine  (containing  Calcium,  Potassium  or 
Sodium  salts"  in  the  NPRM's  "upgrade" 
table  had  its  Pol.  Cat.  "downgraded"  to 
"III",  thereby  reinstating  its  previous 
designation.  The  entry  "Drilling  brine 
(containing  Calcium,  Potassium  or 
Sodium  salts",  in  its  entirety  has  been 
removed  fi-om  the  "upgrade"  table 
published  today. 

One  entry,  "sodium  hydrogen  sulfide 
(6%  or  less),  sodium  carbonate  (3%  or 
less  solution"  listed  in  the  table  of 
"upgrades"  published  in  the  NPRM  has 
been  finalized  by  this  final  rule.  This 
action,  the  addition  of  special 
requirement  153.409  in  table  1  of  part 
153,  was  a  correction,  and  not  an 
"upgrade". 

Included  below  is  a  list  of  entries  in 
table  1  of  part  153  to  which  the  IMO 
will  be  adding  the  equivalent  of  special 
requirement  153.409,  and  a  second  list 
of  entries  to  which  the  IMO  will  change 
the  current  gauging  requirement  to 
"restricted  gauging". 

"Upgrades"  to  current  entries  in  the 
various  tables  consist  of  increased 
carriage  requirements  or  revised,  higher 
Pol.  Cat.'s.  The  Coast  Guard  does  not 
consider  a  change  in  Pol.  Cat.  from  a 
provisional  category,  designated  by 
having  square  brackets  "[  ]"  around  it, 
to  a  final  Pol.  Cat.  as  an  "upgrade"  or 
"downgrade".  It  is  considered  a  final 
assignment  and  takes  effect  immediately 
upon  IMO's  removal  of  provisional 
status. 

All  "upgrades"  as  are  currently 
known  are  addressed  in  this  appendix. 


Current 


(ISO-,  n-)  Butyl  acetate  .. 

sec-Butyl  acetate 

iso-Butyl  acrylate 

rt-Butyl  acrylate 

(iso-,  n-)  Butyl  acrylate  . 

rvButyl  butyrate 

-t^lso-Butyl  isobutyrate  ... 
Calcium     hypochlorite 

(15%  or  less). 
Calcium     hypochlorite 

(more  than  15%). 
Crotonaklehyde 


solution 


solution 


Proposed 


Butyl  acetate 
Butyl  acetate 
Butyl  acrylate 
Butyl  acrylate 
Butyl  acrylate 
Butyl  butyrate 
Butyl  butyrate 
No  change  ... 


(all  isomers)  . 
(aH  isomers)  . 
(all  isomers) 
(all  isomers) 
(all  isomers) 
(all  isomers) 
(all  isomers) 


No  change 
No  change 


Pollution  category 


Current 


No  change 

D 

Not  applicable  ... 

Not  applicable 

D 

C 

[Bl 

No  change 

No  char>ge 

B 


Proposed 


No  change 

C 

Notapplcable 

Not  applicable 

B 

B 

B 

No  change 

No  char>ge 

A 


Comments 


46  CFR  30.  Table  30.25-1. 
46CFR  151,  Table  151.05. 
46  CFR  151,  Table  151.05. 
46  CFR  153,  Tabte  1. 


46  CFR  153,  Table  1:  Change  in 
materials  of  construction. 

46  CFR  153.  Table  1:  Change  in 
materials  of  construction. 
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Table  of  "Upgrades"— Continued 


Cargo  name 


Current 


Cunnene  

2,4-DichlorophefK)xyacetic     acid, 

diniettiylamine  salt  solution. 
2,4-Dictik)fophenoxyacetic      acid, 

triisopropanoiamine    salt    soiu- 

tioa 

Diettianoiamine 

•Diethyltjenzene  

Diethytene  gtycol  

Diettiytene  gtycol  txrtyl  ettier 


Diettiylene  gfycot  ethyl  ettier 
Dinitrotoluene  (molten)  


•Dodecyl  diphenyl 

disullonate  solution. 


ether 


Epichlorohydrin  . 
2-Ethoxyettianol 


Ethylt>enzene 

Ethylene  glycol  butyl  ether 


Ethylene  glycol  tert-tjutyl  ether 


Ethylene  glycol  ethyl  ettier 


Ethylene  glycol  isopropyl  ether 


Ethylene  glycol  methyl  ether 


•Ethylene  glycol  methyl  ether  ac- 
etate. 

Ethylene  oxide  (30%  or  less), 
Propylene  oxide  mixture. 

2-Ethyl-3-propylacrolein 


+lsophorDne  diisocyanate 
Metam  socfium  solution  .... 


Methyl  alcohol  

Motor  fuel  anti-knock  compounds 
(containing  lead  alkyls). 

(0-,  p-)Nitrotoluene  

Octyl  acetate  


Pentane  (all  isomers) 
Pentene  (all  isomers) 
Perchloroethylene 


Pinene  

Polypropylene  glycol  methyl  ether 
♦ProprionakJehyde  


iso-Propyftjer^ene 
rv-Propylbenzene  .. 
Propylene  oxide  .... 


Proposed 


Propylbenzene  (all  isomers) 
No  change  


No  change 


No  change  

No  change  „ 

No  change  

Poly(2-6)alky1ene  glycol 

moncaikyl(G1-C6)  ether. 
Poly(2-8)alkylene  glycol 

monoalkyl(Cl-C6)  ether. 
No  change  


No  change 


No  change 

Ethylene  glycol  njonoalkyl  ethers 


No  change  

Ethylene  glycol  monoalkyl  ethers 

Ethylene  glycol  monoalkyi  ethers 

Ethylene  glycol  monoalkyi  ethers 

Ethylene  glycol  monoalkyi  ethers 

Ethylene  glycol  monoalkyi  ethers 


No  chiange 

No  change 

No  change 

No  change 

No  change 

No  char>ge 
No  change 

No  change 
No  Change 

No  change 

No  change 

No  ctiange 


1.  alptia-Pinene  

2.  tieta-Pinene  

Poly(2-8)alkyiene  glycol 

monoalkyl(C1-C6)  ether. 
No  ctiange  


Propylt)enzene  (all  isomers) 
Propylbenzene  (all  isomers) 
No  ctiange  .... 


Pollution  category 


Current 


B 
No  change 

No  change 

III 
C 
III 
III 

III 

B 

B 


C 

No  change 


III 
No  change 
No  change 
No  change 

D 

D 

B 

No  change 

No  change 

III 
No  change 

C 
D 

No  change 

No  change 

f^o  ctiange 


B 
B 


B 
C 
D 


Proposed 


A 
No  change 

No  change 


D 
A 
D 
D 

D 

A 

A 


A 
No  change 


B 
D 


No  change 

No  change 

No  change 

C 
C 

A 

No  ctiange 

No  change 

D 
No  change 

B 
C 

No  change 

No  change 

No  ctiange 

A 
B 
D 


A 
A 
C 


Comments 


46  CFR  153,  Table  1:  Materials 
of  construction  requirement 

46  CFR  153,  Table  1:  Materials 
of  cor^struction  requiremenL 


46  CFR  153,  Table  1:  Additional 
requirements. 

46  CFR  153,  Table  1:  Type  III 
to  II  Cargo  containment  sys- 
tem; reduced  requirements. 

46  CFR  30,  Table  30.25-1:  De- 
lete from  table  (health  safety 
hazards). 

46  CFR  30,  Table  30.25-1:  De- 
lete from  tabie  (health  safety 
hazards). 

46  CFR  30,  Table  3025-1:  De- 
lete from  table  (health  safety 
hazards). 

46  CFR  30,  Table  30.25-1:  De- 
lete from  table  (health  safety 
hazards). 

46  CFR  30,  Table  30.25-1:  De- 
lete from  table  (health  safety 
hazards). 

46  CFR  30,  Table  30.25-1:  De- 
lete from  table  (health  safety 
hazards). 

46  CFR  153,  Table  1:  Add  to 
table. 


46  CFR  153,  Table  1:  Reduced 

requirements. 
46  CFR  153,  Table  1:  Type  III  to 

II  Cargo  containment  system. 
46  CFR  153,  Table  1:  Type  III  to 

II  Cargo  containment  system. 

46  CFR  153,  Table  1:  Type  II  to 
I  Cargo  containment  system. 

46  CFR  153,  Table  1:  Add  to 

table. 
46  CFR  153.  Table  1:  Additional 

requirement. 
46  CFR  153,  Table  1:  Additional 

requirement. 
46    CFR    153,    Table    1:    Vent 

height,  4m  to  B/3;  additional 

requirement. 


46  CFR  153,  Taole  1:  Additional 
requirements. 
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Table  of  "Upgrades"— Continued 


Cargo  name 


Current 


■^-Sodium  hydrogen  sulfite  solution 

(35%  or  less). 
Sodium  silicate  solution 

■♦•Sulfolane  

•1,2,3,5-Tetramethylbenzene  


•Tridecanoic  acid 

Triethylene  glycol  butyl  ether 
♦Triethyl  phosphite  


Trimethylbenzene  (all  isomers) 

Undecanoic  acid 

iso-Valeraldehyde 

rvValerakJehyde  

Valeraldehyde  (iso-,  n-) 


Proposed 


Sodium  hydrogen  sulfite  solution 

(45%  or  less). 
No  change  


No  change  

Tetramethyltjenzene 

mers). 
No  change  


(all     iso- 


Poly{2-8)aIkylene  glycol 

monoalkyl(Cl-C6)  ether. 
No  change  


No  change  

No  change  

Valeraldehyde  (all  isomers) 
Valeraldehyde  (all  isomers) 
Valeraldehyde  (all  isomers) 


Pollution  category 


Current 


III 
C 

Ml 


B 
C 

No  change 

D 

Not  applicat>le 


Proposed 


D 
A 

B 

D 

B 

A 
B 

No  charvge 

C 

Not  applicable 


+  denotes  newly  added  items. 

Items  with  a  bullet  (•)  or  in  boldface  are  changes  since  the  notice  of  proposed  rule  making. 


Comments 


46  CFR  153,  Table  l:  Add  to 
table. 


46  CFR  153.  Table  1:  Add  to 
table. 


46  CFR  153,  Table  1:  Additional 
requirements. 


46  CFR  153.  Table  1. 
46  CFR  153.  Table  1. 
46  CFR  151,  Table  151.05. 


In  addition  to  the  changes  indicated 
in  the  above  table — 

(a)  The  entries  in  table  1,  part  153 
listed  below  will  have  special 
requirement  153.409  added: 

Acetic  acid 

Acetic  anhydride 

Acetonitrile 

Acrylic  acid 

Benzene  hydrocarbon  mixtures 

Benzene,  Toluene,  Xylene  mixtures 

Butene  oligomer 

n-Butyl  ether 

Butyl  methacrylate 

Calcium  hypochlorite  solution  (more  than 

15%) 
Cresylate  spent  caustic 
Cyclohexanone 
Cyclohexylamine 
Dibutylamine 
Diethylamine 
Diethylethanolamine 
Diethyl  sulfate 

Dimethylamine  solution  (45%  or  less) 
Dimethylethanolamine 
Dimethylformamide 
Dimethyl  naphthalene  sulfonic  acid, 

sodium  salt  solution 
Diphenylol  propane-epichlorohydrin 

resins 
Dodecylamine,  Tetradecylamine  mixture 
Ethylamine 
Ethylenediamine 
Ethyl  methacrylate 
Formaldehyde  (50%  or  more).  Methanol 

mixtures 
Formaldehyde  solution  (37%  to  50%) 
Formic  acid 
Furfural 
Heptyi  acetate 
Hexamethyleneimine 
Isophorone  diisocyanate 
Isoprene 
Laurie  acid 
Methyl  methacrylate 
Morpholine 


Naphthalene  sulfonic  acid,  sodium  salt 

solution  (40%  or  less) 
o-Nitrophenol  (molten) 
1-  or  2-Nitropropane 
Nitropropane  (60%).  Nitroethane  (40%) 

mixture 
Noxious  liquid  "substance"  (9) 
Noxious  liquid  "substance"  (11) 
Noxious  liquid  "substance"  (12) 
Paraldehyde 
1,3-Pentadiene 
Propionaldehyde 
Propionic  acid 
Tetrahydrofuran 
Triethylamine 
Triethyl  phosphite 
1-UndecyI  alcohol 
Valeraldehyde  (all  isomers) 
Vinyl  acetate 

(b)  The  entries  in  table  1,  part  153 
listed  below  will  have  the  current 
gauging  requirement  changed  to 
restricted  gauging: 

Butyraldehyde  (all  isomers) 
Camphor  oil 
Styrene  [monomer) 
Vinyl  acetate 

At  this  time,  the  amendments  are 
scheduled  for  implementation  on  July  1, 
1994. 

Any  future  "upgrades"  will  be  the 
subject  of  a  rulemaking  to  include  them 
in  the  various  Coast  Guard  tables  and 
lists  to  coincide  vnih  IMO's  publication 
of  the  next  set  of  amendments  to  the 
Codes  scheduled  for  approximately 
three  years  from  the  July  1, 1994 
amendments. 

|FR  Doc.  94-8362  Filed  4-8-94;  8:45  ami 
BILUNG  CODE  4910-14-P 


46  CFR  Part  171 
[CGD  9S-041] 
RIN2115-AD33 

Domestic  Passenger  Vessel  Damage 
Stability  Standards 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  partial  suspension  of 

regulation;  correction. 


SUMMARY:  This  notice  corrects  the 
EFFECTIVE  DATE  of  a  notice  of  partial 
suspension  published  February  25.  1994 
in  the  Federal  Register  (59  FR  9099) 
concerning  an  indefinite  susp>ension  of 
the  effective  date  of  46  CFR  171.080(e), 
Damage  Stability  Standards  for 
Inspected  Passenger  Vessels,  for  all 
vessels  not  requiring  a  SOLAS 
Passenger  Ship  Safety  Certificate.  The 
EFFECTIVE  DATE  included  an  incorrect 
section  reference  which  might  mislead 
readers  as  to  the  application  of  the 
suspensiori. 

EFFECTIVE  DATE:  Effective  February  25, 
1994,  the  application  of  46  CFR 
171.080(e)  is  suspended  indefinitely  for 
all  vessels  not  requiring  a  SOLAS 
Passenger  Vessel  Safety  Certificate. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
P.L.  Carrigan,  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH- 
3),  room  1308.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC  20593-0001.  telephone: 
(202)  267-2988,  telefax:  (202)  267-1816. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  suspension  was  published  on 
February  25.  1994.  The  sentence  in  the 
EFFECTIVE  DATE  section  on  page  9099. 
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contains  the  incorrect  reference  "the 
application  of  46  CFR  171.210(e)  is 
suspended  indefinitely"  rather  than  the 
correct  reference,  46  CFR  171.080(e). 
This  incorrect  reference  might  mislead 
readers  as  to  the  application  of  the 
suspension.  Therefore,  the  Coast  Guard 
is  publishing  this  correction  document 
to  rectify  this  reference  in  the  EFFECTIVE 
DATE  section. 

Correction 

On  page  9099.  third  column,  line  15, 
delete  the  reference  "170.210(e)"  and 
replace  with  the  reference  "171.080(e)" 
so  that  the  sentence  reads  "Effective 
Februar>-  25,  1994,  the  application  of  46 
CFR  171.080(e)  is  suspended 
indefinitely  for  all  vessels  not  requiring 
a  SOLAS  Passenger  Vessel  Safety 
Certificate." 

Dated;  March  31.  1994. 
R.C.  North. 

'  Captain.  U.S.  Coast  Cuofd,  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 

[FR  Doc.  94-8601  Filed  4-8-94;  8.45  am) 

BILUNQ  CODE  4910-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  940398-4098;  I.D.  033094C] 

Interim  Exemption  for  Commercial 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (MMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment;  extension  of  expiration 
date  and  conforming  amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
extend  the  expiration  date  of  the 
regulations  governing  the  interim 
exemption  for  commercial  fisheries  for 
a  1-month  period  until  May  1,  1994. 
This  extension  is  required  by  Public 
Law  103-228  enacted  March  31,  1994. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
April  1.  1994.  The  expiration  date  of 
part  229  is  extended  from  April  1,  1994. 
to  May  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Eagle,  Fishery  Biologist. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East 
West  Highway,  Silver  Spring,  MD 
20910. 

SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Protection  Act 


Amendments  of  1988  (Pub.  L.  100-711, 
signod  November  23. 1988)  established 
a  new  section  114  in  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.;  the  MMPA)  which  directed  the 
Secretary  of  Commerce  (SecretarvO  to 
implement  an  interim  exemption  for 
certain  incidental  takings  of  marine 
mammals  by  commercial  fishermen 
during  the  period  November  23.  1988, 
through  October  1.  1993.  For 
background  on  this  issue  please  refer  to 
earlier  regulatorv  actions  (56  FR  23958. 
May  24.  1991;  57  FR  59832.  December 
16,'l992;  and  58  FR  51788,  October  5. 
1993). 

The  primary  objective  of  the  interim 
exemption  is  to  provide  a  means  for 
collecting  reliable  information  about 
interactions  between  commercial  fishing 
activities  and  marine  mammals  while 
allowing  commercial  fishing  to 
contiriue.  Based  upon  this  and  other 
relevant  information,  the  Secretary  was 
also  directed  to  develop  a  suggested 
regime  that  would  govern  the  incidental 
taking  of  marine  mammals  following  the 
termination  of  the  interim  exemption  " 
program  on  October  1,  1993.  With 
significant  input  from  the  general 
public,  that  report  was  formally 
submitted  to  the  Committee  on 
Commerce,  Science,  and  Transportation 
of  the  U.S.  Senate,  and  the  Committee 
on  Merchant  Marine  and  Fisheries, 
House  of  Representatives,  on  December 
4,  1992  and  released  to  the  general 
public  on  December  16,  1992  (57  FR 
59832). 

After  release  of  the  final  report, 
representatives  of  environmental 
organizations,  animal  welfare  groups, 
and  the  fishing  industry  met  to  develop 
their  own  proposal,  which  was  released 
in  late  June  1993.  On  July  27,  1993,  H.R. 
2760  was  introduced  into  the  House  of 
Representatives,  which  incorporated 
many  of  the  ideas  in  the  original  NMFS 
proposal,  as  well  as  those  of  the  other 
interestf^d  parties.  A  hearing  on  this  bill 
was  held  on  August  4,  at  which  time  it 
became  clear  that  additional  changes  to 
H.R.  2750  were  necessary. 

During  August,  a  series  of  meetings 
involving  Senate  and  House  staff,  NMFS 
representatives,  fishing  industry 
representatives,  and  members  of 
environmental  and  animal  welfare 
communities  were  held.  In  order  to 
address  the  concerns  raised  during 
those  meetings  and  still  allow 
commercial  fishing  to  continue,  tlie 
House  and  Senate  passed  H.R.  3049  on 
September  21,  and  September  22,  1993, 
respectively.  That  bill  e.'.toncipj  the 
period  during  which  the  S^crf  iar\'  was 
directed  to  implement  the  i':ierim 
exemption  until  April  1,  l'j94.  The 


President  signed  that  bill  on  September 
30.  1993. 

The  Senate  introduced  a  bill  (S.  1636) 
to  establish  a  permanent  regime  to 
govern  interactions  between  marine 
mammals  and  commercial  fishing 
operations  on  November  8, 1993. 
Differences  between  S.  1636  and  H.R. 
2760  were  not  resolved  by  late  March. 
1994.  To  avoid  potential  disruption  of 
commercial  fishing  operations  while 
final  details  of  the  bill  were  completed, 
the  House  and  Senate  passed  H.R.  4122, 
which  extended  the  interim  exemption 
until  May  1, 1994.  on  March  24, 1994. 
and  March  25.  1994.  respectively,  and 
was  signed  by  the  President  March  31. 
1994.  Upon  enactment  H.R.  4122 
became  P.L.  103-228. 

This  final  rule,  therefore,  extends  the 
expiration  date  of  the  regulations 
governing  the  interactions  between 
commercial  fishing  and  marine 
mammals  published  in  the  previous 
extension  (58  FR  51788.  October  5, 
1993)  from  April  1.  1994,  to  May  1, 
1994,  in  order  to  comply  with  the 
requirements  of  section  114  of  the 
MMPA,  as  re\ised  by  PL.  103-228. 

Classification 

This  rule  is  jot  subject  to  review 
under  E.O.  12.166.  Under  section  114  of 
the  MMPA  as  imended  by  P.L.  103-228. 
the  Secretary  n  ust  extend  the  expiration 
date  of  the  regu  ations  implementing  the 
interim  exempt, -m  program  until  May  1. 
1994.  Therefore,  lotice  and  comment 
are  unnecessary  uiidor  5  U.S.C. 
553(b)(B).  Delayed  effectiveness  is  also 
uimecessary  under  5  U.S.C.  553(d)(1) 
because  this  extension  continues  an 
existing  provision  of  law. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  5,  1994. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
s\ntional  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  229  is  amended 
as  follows: 

PART  229— INTERIM  EXEMPTION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq..  unless 
otherwise  noted. 

2.  At  54  FR  21921.  May  19, 1989.  a 
new  part  229  was  added  and  due  to 
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expire  on  October  1, 1993.  which  was 
extended  to  April  1. 1994  at  58  FR 
51788,  October  5. 1993.  This  expiration 
date  is  extended  until  May  1. 1994. 


§229.1    [Amended] 

3.  In  §  229.1.  paragraph  (b)  is 
amended  by  revising  the  date  "April  1, 


1994"  to  read  "May  1. 1994"  in  the  two 

places  it  appears. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  273 
[Amendment  No.  353] 
RIN  0584-AA96 

FSP;  Income  Exemption  for  Homeless 
Households  in  Transitional  Housing 
Required  by  the  MicKey  Leiand 
Childhood  Hunger  Relief  Act 

agency:  Food  and  Nutrition  Service. 

USD  A. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
Food  Stamp  Program  regulations  to 
implement  section  13914  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Mickey  Leiand  Childhood  Hunger 
Relief  Act),  which  amended  section 
5(k)(2)(F]  of  the  Food  Stamp  Act  of  1977 
to  require  that  the  full  value  of  any 
public  or  general  assistance  housing 
payments  made  to  a  third  party  on 
behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  from  the  household's  income 
for  food  stamp  purposes.  The  provision 
in  this  rule  supersedes  an  earlier 
proposed  regulatory  change  contained 
in  a  rulemaking  published  in  the 
Federal  Register  on  February  3,  1992. 
The  earlier  proposed  rule  would  have 
implemented  section  1721  of  the 
Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act  and  section  906  of  the 
Food,  Agriculture.  Conservation,  and 
Trade  Act  Amendments  of  1991,  which 
allowed  households  living  in 
transitional  housing  to  exclude  from 
their  income  for  food  stamp  purposes 
only  a  portion  of  any  pubhc  or  general 
assistance  housing  payments  made  to  a 
third  party  on  their  behalf. 
DATES:  Comments  must  be  received  on 
or  before  June  10, 1994  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour, 
Eligibihty  and  Certification  Rulemaking 
Sectioi  .  Certification  Policy  Branch, 


Program  Development  Division,  Food 
and  Mutrition  Service.  USDA,.3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Comments  may  also  be  datafaxed 
to  the  attention  of  Ms.  Seymour  at  (703) 
305-2454.  All  WTitten  comments  will  be 
open  for  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p  m..  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria.  Virginia, 
Room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  proposed  rule  is  being  issued  in 
conformance  with  Executive  Order 
12868. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24,  1983), 
this  Progr.am  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601.  et  seq.).  Ellen  Haas,  the 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  certified  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  end  local  welfare  agencies  will  be 
the  most  affected  to  the  ex-tent  that  they 
administer  the  Program. 

Papenvork  Reduction  Act 

This  proposfd  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"effective  date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
m.ust  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  program  benefit  recipients — 
State  administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quaUty  control  (QC) 
liabilities); 

(3)  For  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Background 

On  February  3,  1992.  the  Department 
published  a  proposed  rule  at  57  FR  3961 
to  implement  section  1721  of  the 
Mickey  Leiand  Domestic  Hunger  Relief 
Act  (Pub.L.  101-624,  Title  XVH,  104 
Stat.  3786,  November  28,  1990)  (the 
1991  Leiand  Act)  and  section  906  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  Amendments  of  1991  (Pub.L. 
102-237,  105  Stat.  1818,  Decem.ber  13, 
1991).  The  proposed  provision  would 
have  revised,  in  its  entirety,  paragraph 
{c)(l)(ii)(D)  of  7  CFR  273.9  to  allow  an 
income  exclusion  for  households  living 
in  transitional  housing  of  an  amount 
equal  to  50  percent  of  the  maximum 
shelter  allowance  provided  to  families 
receiving  Aid  to  Famihes  with 
Dependent  Children  (AFDC)  residing  in 
permanent  housing  under  a  State 
agency's  approved  AFDC  plan  which 
included  an  identifiable  AFDC  shelter 
allowance  or  component.  The  proposed 
rule  specified  that  this  provision  would 
not  apply  to  those  States  which  did  not 
have  a  separately  identifiable  shelter 
allowance  or  component  in  their 
approved  AFDC  plans.  Comments  were 
solicited  on  the  provisions  of  the 
proposed  rulemaking  through  March  4, 
1992.  and  a  total  of  three  comments 
were  received. 
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Subsequent  to  publication  of  the 
proposed  rule  and  prior  to  the 
publication  of  a  final  rule,  section  13914 
of  Chapter  3  Title  Xm  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993, 
Public  Law  103-66  (the  Mickey  Leland 
Childhood  Hunger  Relief  Act),  (the  1993 
Leland  Act)  revised  section  5(k)(2)(F)  of 
the  Food  Stamp  Act.  7  U.S.C. 
2014(k)(2)(F),  to  require  that  the  full 
amount  of  any  public  assistance/general 
assistance  (PA/GA)  housing  assistance 
payments  made  to  a  third  party  on 
behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  &x)ra  a  household's  income  for 
food  stamp  purposes.  Because  section 
13914  of  the  1993  Leland  Act 
supersedes  section  1721  of  the  1991 
Leland  Act  and  section  906  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991,  the 
Department  is  not  finalizing  the 
provision  of  the  February  3,  1992 
proposed  rrde.  Instead,  the  Department 
is  proposing  a  new  revision  of 
paragraph  (c)(l)(ii)(D)  of  7  CFR  273.9 
that  implements  section  13914  of  the 
1993  Leland  Act. 

In  regard  to  the  three  comments 
received  on  the  February  3,  1992 
proposed  rule,  two  are  still  pertinent  to 
this  rulemaking  and  the  Department 
addresses  them  below.  The  third 
comment  referred  to  the  regulatory 
language  of  the  proi>osed  rule,  which 
has  been  superseded,  and  therefore  is  no 
longer  pertinent  and  will  not  be 
addressed. 

The  first  commenter  wTote  to  support 
the  Department's  decision  to  make  the 
definition  of  "transitional  housing" 
flexible.  In  the  preamble  of  the  proposed 
rule  (57  FR  3962),  the  Department  chose 
not  to  promulgate  regulations  which 
would  define  the  term  "transitional 
housing."  The  Department  felt  that  the 
intent  of  the  1991  Leland  Act  would 
best  be  served  by  allowing  State 
agencies  to  make  case-by-case 
determinations  as  to  whether  housing 
for  homeless  households  was 
transitional  or  permanent  using  the 
Department  of  Housing  and  Urban 
Development's  (HUD)  definition  of 
transitional  housing  as  an  evaluation 
criterion.  The  commenter  was  pleased 
with  this  decision  as  HUD's  flexible 
definition  does  not  require  the  absence 
of  cooking  facilities  for  housing  to  be 
considered  transitional  and  does  not 
exclude  any  specific  type  of  housing. 
The  commenter  noted  that  the  omission 
of  any  type  of  temporary  housing,  such 
as  welfare  hotels,  from  this  provision 
would  unfairly  make  eligibility  for  the 
exclusion  contingent  upon  the  chance 
assignment  of  households  to  temporary 
housing. 


The  Department  notes  that  the 
definition  of  transitional  housing  set 
forth  in  and  referred  to  in  the  February 
3, 1992  proposed  rule,  set  forth  in 
section  422(12)(A)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
Public  Law  100-77,  42  U.S.C. 
11382(12)(A).  was  repealed  by  section 
1403(a)  of  the  Housing  and  Community 
Development  Act  of  1992.  Public  Law 
102-550,  Title  XTV  (Stewart  B. 
McKinney  Homeless  Housing 
Assistance  Amendments  Act  of  1992) 
106  Stat.  4013.  October  28,  1992  (the 
1992  McKinney  Act).  Section  424(b)  of 
the  1992  McKinney  Act,  42  U.S.C. 
11384(b).  now  states  that  housing  is 
transitional  if  its  purpose  "is  to  facilitate 
the  movement  of  homeless  individuals 
and  families  to  permanent  housing 
within  24  months  or  such  longer  period 
as  the  Secretary  [of  Housing  and  Urban 
Development]  determines  necessary." 
Like  its  predecessor,  the  current 
definition  of  transitional  housing  does 
not  exclude  specific  types  of  housing 
and  does  not  require  the  presence  of 
cooking  facilities  for  a  dwelling  to  be 
considered  housing.  The  Department 
wishes  to  emphasize  in  this  proposed 
rule  that  it  still  intends  to  afford  State 
agencies  latitude  in  determining 
whether  housing  is  transitional. 

The  second  commenter  asked  that  the 
Department  write  a  provision  that 
would  allow  food  stamps  to  be  issued  to 
homeless  households  in  transitional 
housing  on  an  immediate,  emergency 
basis,  perhaps  by  issuing  only  half  the 
amount  of  stamps  for  which  households 
may  be  eligible.  The  commenter  argued 
that  households  often  encounter  delays 
in  receiving  benefits  because  of 
problems  providing  information  that  has 
been  lost  in  their  moves.  The 
commenter  also  felt  that  five  working 
days  is  a  unduly  long  time  to  wait  to 
receive  food  stamps,  especially  if  a 
weekend  is  involved.  The  Food  Stamp 
Act  of  1977,  as  amended,  is  specific 
regarding  the  procedures  for  expedited 
service  of  benefits.  Section  11(e)(9)  of 
the  Food  Stamp  Act,  7  U.S.C.  2020(e)(9), 
allows  State  agencies  to  have  up  to  five 
days  (calendar  days,  not  working  days) 
after  the  date  of  application  to  issue 
benefits  to  a  household  eligible  for 
expedited  ser\'ice.  The  Department  has 
no  authority  to  change  this  time  period. 
However,  State  agencies  are  not 
prohibited  from  issuing  benefits  to 
household  eligible  for  expedited 
services  in  less  than  five  days  so  long  as 
the  procedural  and  other  requirements 
for  e.xpedited  service  are  met. 

Implementation 

Section  13971  of  the  1993  Leland  Act 
requires  that  the  provisions  of  this 


rulemaking  be  effective  September  1 , 
1994.  Prior  to  September  1. 1994.  State 
agencies  should  continue  to  follow  the 
requirements  of  section  1781  of  the  1991 
Leland  Act,  which  allows  households 
living  in  transitional  housing  to  exclude 
from  their  income  for  food  stamp 
purposes  only  a  portion  of  any  PAyCA 
housing  assistance  payments  made  to 
third  parties  on  their  behalf.  On 
September  1. 1994,  State  agencies  must 
implement  the  provision  of  this 
rulemaking,  which  allows  households 
hving  in  transitional  housing  to  exclude 
from  their  income  for  food  stamp 
purposes  only  the  full  amount  of  any 
PA/GA  housing  assistance  payments 
made  to  third  parties  on  their  behalf. 
Any  variances  resulting  from 
implementation  of  the  provision  of  this 
amendment  shall  be  excluded  from 
Quality  Control  error  analysis  for  120 
days  from  this  required  implementation 
date  in  accordance  with  7  CFR 
275.12(d)(2){vii).  The  provision  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date. 
The  current  caseload  shall  be  converted 
to  these  provisions  at  the  household's 
request,  at  the  time  of  recertification,  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first.  The  State  agency 
must  provide  restored  benefits  to  such 
households  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  implementation  date, 
restored  benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later. 

List  of  Subjects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Accordingly,  part  273  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  7  U  S  C  2011-2032. 

PART  273— CERTIFICATK>N  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.9.  paragraph  (c)(])(ii)(D)  is 
revised  to  read  as  follows: 

§  273.9    Income  and  deductions. 

«         •        •         •        • 

(c)  Income  excluf.ions.  •  •  • 
(D*  •  • 
(ii)'   •  • 
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(D)  Housing  assistance  payments 
made  to  a  third  party  on  behalf  of  a 
household  residing  in  transitional 
housing  for  the  homeless; 

M  •  •  *  * 

Dated:  March  31.  1994. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart61 

[OocketNo.PRM-61-2] 

New  England  Coalition  on  Nuclear 
Pollution,  Inc.;  Denial  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  New 
England  Coalition  on  Nuclear  Pollution, 
Inc.  (PRM-61-2).  The  petitioner 
requested  that  the  NRC  amend  its 
regulations  regarding  waste 
classification  of  low-level  radioactive 
waste  (LLW)  to  restrict  the  number  and 
types  of  waste  streams  which  can  be 
disposed  of  in  near-surface  disposal 
facilities  and  prepare  a  supplemental 
Environmental  Impact  Statement  (EIS). 
The  NRC  is  denying  the  petition 
because  the  "new  information"  as 
presented  by  the  petitioner  is  not 
sufficient  to  invalidate  the  existing 
classification  system  or  justify  that  NRC 
prepare  a  supplemental  EIS. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  the  petitioner's  response  to 
these  comments,  and  the  NRC's  letter  to 
the  petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555,  Telephone:  301-492-3877  or 
Robert  Hogg,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone:  301-504-2579. 


SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  July  23.  1992  (57  FR  32743).  the 
Nuclear  Regulatory  Commission 
published  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  the  New 
England  Coalition  on  Nuclear  Pollution. 
Inc.  The  petitioner  requested  that  the 
NRC  amend  10  CFR  part  61  concerning 
the  classification  of  low-level 
radioactive  waste  for  near-surface 
disposal  to  restrict  the  number  and 
types  of  waste  streams  which  may  be 
disposed  of  in  these  disposal  facilities. 
The  petitioner  believes  the  requested 
changes  are  necessary  because  of 
significant  new  information  concerning 
intrusion  into  LLW  disposal  facilities 
that  was  not  available  at  the  time  the 
original  EIS  was  developed.  Because  of 
the  new  information,  the  petitioner 
argues  that  the  NRC  must  prepare  a 
supplemental  EIS  since  the  premises 
leading  to  the  conclusions  reached  in 
the  original  EIS  have  substantially 
changed. 

The  petition  is  based  on  three 
purported  changes  that  the  petitioner 
believes  have  occurred  since  the  rule 
was  promulgated.  The  petitioner  asserts 
that  these  changes  affect  the  basis  used 
to  promulgate  10  CFR  part  61. 

1.  The  petitioner  argues  that  the 
original  EIS  was  based  on  a  500  mrem 
per  year  dose  to  "inadvertent 
intruders."  Revised  guidance  by 
international  organizations  has  reduced 
dose  limits  for  individual  members  of 
the  public  to  100  mrem  per  year  and 
this  new  criterion  has  been  incorporated 
into  10  CFR  part  20.  The  petitioner 
presumes  that  the  intruder  and  public 
dose  limits  are  integrally  linked.  The 
petitioner  asserts  that  this  revised  dose 
limit  should  also  be  incorporated  into 
the  waste  classification  system  and  that 
this  would  impact  waste  streams 
allowed  to  be  disposed  of  in  LLW 
facilities. 

2.  The  petitioner  states  that  the  three 
intrusion  scenarios  that  the  NRC 
considered  in  the  development  of  10 
CFR  part  61  do  not  define  a  broad 
enough  spectrum  of  possible  events.  Of 
particular  concern  is  that  the  NRC  used 
regulatory  discretion,  rather  than 
scientific  data,  to  exclude  deliberate 
intnision.  The  petitioner  states  that 
recent  studies  conducted  at  the  behest 
of  the  State  of  Vermont  show  that,  when 
intrusion  is  deliberate,  the  ability  of 
near-surface  facilities  to  properly 
provide  isolation  for  all  of  the  cuurrently 
classified  LLW  streams  is  questionable. 

3.  The  petitioner  states  tnit  because 
most  currently  planned  LLW  facihties 
are  using  an  engineered  structure  to 
isolate  the  waste,  the  cost  differential 


between  shallow-land  burial  facilities, 
assumed  in  the  EIS.  and  a  geologic 
repository  (for  high-level  waste]  has 
significantly  changed  since 
promulgation  of  10  CFR  part  61. 
Because  cost  considerations  were  a 
factor  in  the  development  of  the  waste 
classification  system,  a  supplemental 
EIS  is  needed. 

Public  Conunents  on  the  Petition 

The  notice  of  receipt  of  petition  for 
rulemaking  invited  interested  persons  to 
submit  written  comments  concerning 
the  petition.  The  NRC  received  14 
comment  letters.  Three  comment  letters 
were  received  from  States  (two  from 
Vermont),  three  from  private 
organizations,  three  from  associated 
industries  (including  one  disposal  site 
operator),  three  from  private 
individuals,  one  from  a  university,  and 
one  from  the  Department  of  Energy.  The 
comments  generally  focussed  on  the 
main  elements  of  the  petition — revision 
of  the  10  CFR  part  61  waste 
classification  system  and  the 
petitioner's  rationale  for  this  change.  In 
addition,  the  Commission  received 
responses  from  the  petitioner  on  many 
of  the  points  raised  by  the  commenters. 
The  comments  and  responses  were 
reviewed  and  considered  in  the 
development  of  NRC's  decision  on  this 
petition.  These  comments  and  responses 
are  available  in  the  NRC  Public 
Document  Room.  Following  is  a 
summary  of  the  significant  comments. 

Four  of  the  commenters  supported 
this  petition  for  rulemaking.  'They 
supported  the  concept  of  changing  the 
classification  system  to  restrict  the  more 
hazardous  components  of  currently 
defined  LLW,  although  not  necessarily 
in  the  same  way  as  proposed  in  the 
petition. 

One  commenter  stated  that  the 
definitions  of  LLW  and  high-level 
radioactive  waste  should  be  changed  to 
essentially  require  that  waste  which 
presents  a  potential  hazard  after  100 
years  be  defined  as  high-level 
radioactive  waste.  Disposal  of  such 
newly  defined  high-level  radioactive 
waste  would  be  the  responsibility  of  the 
Federal  government. 

A  second  commenter  believes  that  the 
bases  for  developing  the  part  61 
classification  system  are  not 
conservative,  and  therefore,  the  petition 
should  be  accepted  to  protect  the  public 
from  disposal  of  waste  containing  long- 
lived  radionuclides. 

A  third  commenter  believes  that 
restricting  the  longevity  hazard  (long- 
hved  radionuclides)  would  increase 
public  acceptance  of  LLW  disposal 
facilities  and  eliminate  program  delays. 
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The  fourth  commenter,  the  Vermont 
Department  of  Public  Service,  believes 
that  the  classification  system  should  be 
revised  to  reclassify  non-fuel  reactor 
components  as  greater  than  Class  C.  It 
is  stated  that  these  components,  in 
Vermont,  produce  99  percent  of  the 
activity,  while  comprising  less  than  one- 
half  of  one  percent  of  the  volume.  These 
components  are  easily  segregated,  and 
can  be  stored  in  spent  fuel  pools.  The 
commenter  believes  the  reclassification 
"could  assist  the  State  processes 
established  by  the  Low-Level 
Radioactive  Waste  Pohcy  Amendments 
Act  of  1985." 

The  other  ten  commonters  believe  that 
granting  the  petition  would  not  only  be 
unwarranted,  as  the  petitioner  has  not 
made  a  justifiable  case  for  changing  the 
waste  classification  system,  but  would 
also  cause  significant  and  unnecessarv 
problems  for  the  disposal  of  LLW. 
Problems  cited  include  major 
uncertainty  and  delay  while  the  NRC 
was  developing  a  new  rule,  the  creation 
of  "orphan"  wastes  that  would  not  be 
acceptable  at  LLW  sites,  and  the 
inaccurate  use  of  existing  information. 
For  example,  the  petitioner  refers  to  a 
study  by  Rogers  and  Associates 
Engineering  Corporation  (RAE)  prepared 
for  the  Vermont  Low-Level  Radioactive 
Waste  Authority.  Several  commenters, 
including  RAE  and  the  Vermont  Low- 
Level  Radioactive  Waste  Authority, 
commented  that  the  petitioner  has 
incorrectly  used  the  results  of  this  study 
to  assess  facility  performance  and  that 
this  study  does  not  support  the 
petitioner's  request. 

The  commenters  argued  that  10  CFR 
part  61,  and  supporting  documentation, 
provide  a  sound  regulatory  basis  for 
protection  of  public  health  and  safety 
and  that  the  petitioner  has  not  provided 
any  new  significant  information  to 
justify  changing  the  current  rules.  These 
commenters  further  argued  that  the 
petitioner  is  inappropriately  applying 
requirements  in  10  CFR  part  20  to 
potential  intruder  exposures  at  a  closed 
disposal  site.  They  noted  that  Part  20 
limits,  and  the  international 
recommendations  upon  which  they  are 
based,  are  regulatory  dose  limits  for 
routine  exposures  and  are  not  uniquely 
pertinent  to  accidents,  inadvertent 
intrusion,  or  other  hypothetical  events. 

Some  commenters  also  took  exception 
to  the  petitioner's  goal  of  protecting 
against  willful,  purposeful,  or 
intentional  intrusion  instead  of  the 
inadvertent  intruder.  They  stated  that  to 
protect  against  deliberate  misuse  of 
disposed  waste  would  be  unnecessarily 
conservative  and  unwarranted.  One 
commenter  noted  that  mining  activities 
on  a  previously  closed  LLW  disposal 


site  (an  activity  postulated  by  the 
petitioner)  would  constitute  possession 
of  source,  byproduct,  or  special  nuclear 
material  and  would  be  regulated  under 
the  statutory  basis  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Several  commenters  were  concerned 
that  a  revised  classification  system 
would  generate  an  "orphan"  class  of 
waste.  These  wastes  would  not  be 
accepted  at  an  LLW  site  and  would  have 
to  be  stored,  pending  disposal  at  a  high- 
level  waste  or  other  appropriate  facility, 
resulting  in  additional  radiation 
exposure  due  to  the  extra  handling  and 
storage  required.  These  commenters 
stated  that  the  current  classification 
system  provides  an  adequate  level  of 
protection  of  public  health  and  safety. 

Other  commenters  believe  that 
revising  the  classification  system 
unnecessarily  would  be  extremely 
disruptive  until  new  regulations  were 
finalized. 

Finally,  several  commenters  did  not 
see  a  need  to  develop  a  supplemental 
EIS  because  in  their  view  no  significant 
new  information  has  been  provided. 

Reasons  for  Denial 

The  NRC  is  denying  the  petition  for 
the  following  reasons; 

1.  The  NRC  believes  that  the 
petitioner  is  incorrect  in  asserting  that 
recommendations  by  international  and 
national  standards  organizations  (the 
International  Committee  on  Radiological 
Protection  (ICRP)  and  the  National 
Council  on  Radiation  Protection  and 
Measurements  (NCRP)}  on  public  dose 
limits  applicable  to  licensee  operations 
should  also  be  applied  to  hjTpothetical 
inadvertent  intrusion  at  a  closed  LLW 
facility.  In  fact,  the  ICRP  '  distinguishes 
between  limits  for  the  conduct  of 
operations  where  exposures  might  be 
expected  and  the  approach  to  be  taken 
for  "potential  exposures,"  which  are 
hypothetical  or  postulated.  The  new  10 
CFR  Part  20  limit  was  adopted  to 
impose  restrictions  on  the  releases  from 
currently  operating  licensed  facihties  or 
on  the  ways  that  current  licensees 
conduct  operations.  In  contrast  to  this, 
the  LLW  classification  system 
specifically  addressed  limiting  potential 
exposures  to  an  inadvertent  intruder 
who  might  hypothetically  pursue 
activities  at  a  closed  LLW  disposal 
facihty  following  loss  of  institutional 
control.  Inadvertent  intrusion  is  a 
hypothetical  exposure  scenario 
evaluated  in  the  EIS  to  support  the 
concentration  limits  for  classifying 


radioactive  wastes.  It  is  a  separate  and 
different  evaluation  from  the  evaluation 
performed  under  §61.41  to  demonstrate 
protection  of  the  general  population 
from  releases  of  radioactivity.  The 
NRC's  calculations,  based  on 
conservative  assumptions  about 
intrusion  activities,  demonstrated  that  if 
inadvertent  intrusion  were  to  occur,  the 
one  or  few  individuals  involved  might 
receive  radiation  exposure  of  the  order 
of  200  mrem,  well  below  500  mrem  per 
year  goal  selected  as  the  dose  rate 
limitation  guideline. 

In  its  final  EIS,  as  noted  by  the 
petitioner,  the  NRC  summarized  the 
rationale  for  retaining  the  500  mrem 
limitation  guideline  as  follows; 

NRC's  selection  of  the  500  mrem  hm.!  wis 
based  on  (1)  public  opinion  gained  through 
the  four  regional  workshops  held  on  the 
preliminary  draft  of  Part  61;  (2)  its 
acceptance  by  national  and  international 
standards  organizations  (eg.  ICRP)  as  an 
acceptable  exposure  limit  for  members  of  ihe 
public;  and  (3)  the  results  of  analyses 
presented  in  Chapter  4  of  ihe  draft  EIS  = 

However,  a  fuller  explanation  for 
having  selected  this  dose  limitation 
guideline  can  be  found  in  the  Draft 
Environmental  Impact  Statement  (DEIS) 
on  10  CFR  part  61  {NLTlEG-0782,  Vol. 
1) '.  At  that  time,  three  candidate  values 
of  different  order  of  magnitude  were 
under  consideration;  25  mrem  per  year, 
500  mrem  per  year,  and  5000  mrem  per 
year.  While  noting  the  similarity  of  the 
selected  value  to  the  then  current 
effective  public  dose  limit  in  10  CFR 
part  20,  the  DEIS  went  on  to  explain  the 
considerations  for  selection.  Selection  of 
the  25  mrem  per  year  value  would  likeiv 
have  resulted  in  considerably  more 
costs,  more  changes  in  existing  practices 
and  greater  reduction  in  disposal 
efficiency  than  the  other  two 
candidates.  This  was  cited  as 
"especially  important  considering  the 
hypothetical  nature  of  the  intrusion 
event."  The  5000  mrem  per  year 
alternative  was  seen  to  involve 
approximately  the  same  costs  and 
impacts  as  the  500  mrem  per  year 
alternative.  The  higher  value  was 
considered  to  potentially  result  in 
allowing  disposal  of  larger  quantities  of 
long-lived  isotopes,  which  could  result 


'  Annals  of  the  ICRP,  ICRP  Publication  60,  "1990 
Recommendations  of  the  International  Commission 
on  Radiological  Protection."  Volume  21.  pages  25- 
49  and  70-77. 


2  Final  Environmental  Impact  Statement  on  10 
CFR  part  61  "Licensing  Requirements  for  Land 
Disposal  of  Radioactive  Waste."  November  1992. 
NUREG-0945.  Vol.  2.  page  B-41.  (response  to  issue 

'  Copies  of  NUREGs  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S.  Government 
Printing  Office.  P.  O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  Va.  22161.  A  copy  is  also 
available  for  inspection  and/or  copying  at  the  NTC 
Public  Document  Room.  2120  L  Street.  NW.  (Lovver 
Level),  Washington.  DC. 
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in  moderately  higher  intruder  hazards 
extending  for  long  time  periods. 
Therefore.  500  mrem  per  3reai  was 

selected  as  a  general  dose  rate  limitation 
guideline  few  the  inadvertent  intruder. 

In  the  final  EIS.  the  NRC  noted  that 
the  EPA.  in  conuoenting  on  the  DEIS 
and  the  proposed  10  CFR  part  61,  stated 
that  it  was  not  appropriate  to  include  a 
dose  hmit  for  intrusion  in  the 
regulations  because  the  licensee  would 
not  be  able  to  monitor  or  demonstrate 
compliance  with  a  dose  hniit  related  to 
an  event  which  might  occur  hundreds  of 
years  in  the  future.  Consequently,  the 
final  rule  for  10  CFR  part  61  did  not 
include  a  dose  limit  for  inadvertent 
intrusion.  However,  provisions, 
including  waste  classificauon,  were 
included  in  the  final  rule  to  reduce  the 
likelihood  and  magnitude  of  exposures 
to  potential  intruders. 

Finally,  as  noted  above.  ICRP 
distinguishes  between  limits  for  the 
conduct  of  operations  where  exposures 
might  be  expected  and  the  approach  to 
be  taken  for  "potential  e.xposures," 
which  are  hypothetical  or  postulated.  In 
the  former  case,  the  ICRP  proposed 
imposition  of  dose  limits  but  in  the 
latter  case  recommended  that  the 
probability  of  postulated  events  or 
scenarios  be  considered  along  with  their 
consequences.  The  ICRP  noted  that  the 
initial  focus  in  controlling  the 
consequences  of  potential  or  postulated 
events  should  be  "prevention,"  that  is. 
by  incorporating  provisions  to  reduce 
the  probability  of  the  postulated  events 
which  may  lead  to  radiation  exposures. 
The  existence  of  multiple  controls  in  the 
final  rule  to  reduce  the  likelihood  of 
exposures  to  postulated  inadvertent 
intruders  at  closed  LLW  sites  was,  and 
continues  to  be,  wholly  consistent  with 
the  ICRP  perspective.  These  multiple 
controls  are  specifically  identified  or 
included  in  §§61.7,  61.12,  61.14.  61.42. 
61.52,  and  61.59  and  are  intended  to 
prevent  inadvertent  intrusion  and  to 
reduce  potential  exposure  if  intrusion 
were  to  occur. 

For  these  reasons,  the  NRC  does  not 
believe  that  the  current  ICRP  or  NCRP 
recommendation  that  the  public  dose 
limit  be  100  mrem  per  year  constitutes 
new  information  which  would  warrant 
modifying  these  regulations.  The  NRC 
believes  that  the  provisions  of  10  CFR 
part  61  provide  an  acceptable  level  of 
protection  to  the  public  and  the 
inadvertent  intruder. 

2.  The  NRC  believes  that  the 
petitioner  has  not  provided  adequate 
information  to  justify  considering 
'deliberate'"  intrusion  scenarios.  The 
NRC  believes  that  to  protect  against 
deliberate  intrusion  would  be 
unnecessarily  conservative  and 


If 


unwarranted.  The  NRC  regulations 
ciarre«tly  include  provisions  to  protect 
against  intrusion  by.  for  example, 
requiring  government  land  ownership. 
records,  and  the  use  of  markers.  In  order 
to  deliberately  intrude  into  the  LLW 
site,  an  individual  will  have  to  break  the 
law  and  overlook  the  hazard.  In  the 
development  of  10  CFR  part  61,  the  NRC 
stated,"*   •   *  it  would  appear  to  be 
difficult  to  establish  regulations 
designed  to  protect  a  future  individual 
who  recognizes  a  hazard  but  then 
chooses  to  ignore  the  hazard."* 

The  NRC  also  believes  the  likelihood 
of  deliberate  intrusion  is  very  small. 
Deliberate  intruders  would  have  to 
ignore  the  hazard  information  on 
markers.  The  future  value  of  LLW  as  a 
material  cannot  be  accurately  assessed, 
but  the  NRC  believes  that  its  value 
would  be  unlikely  to  warrant  illegal 
actions  that  in  themselves  would  be 
hazardous,  and  would  require  a 
significant  amount  of  time  and  effort 
the  value  of  LLW  were  to  become 
significant,  then  it  is  likely  that 
responsible  institutions  would  assess 
risks  and  would  make  rational  decisions 
regarding  use  or  control  of  the  site. 
Although  the  NRC  is  not  relying  on 
institutional  controls  beyond  100  years, 
the  NRC  believes  that  relevant  records 
will  be  preserved,  and  remain  accessible 
for  hundreds  of  years  after  closure.  This 
would  reduce  the  hkelihood  and  level 
of  exposure  of  inadvertent  or  deliberate 
intrusion.  For  example,  if  intrusion  did 
not  occur  until  500  years  after  closure, 
the  exposure  would  be  limited  to  a  few 
mrem  as  calculated  in  the  EiS.  The  NRC, 
therfilore.  believes  that  its  current 
treatment  of  intrusion  continues  to 
reflect  a  rational  and  acceptable 
approach.  The  NRC  current  regulations 
provide  reasonable  assiirance  of 
protection  against  an  inadvertent 
intruder.  And  while  not  directly 
protecting  against  the  deliberate 
intruder,  the  NRC  believes  that  such  an 
intrusion  is  unlikely  to  happen, 
therefore,  the  risk  is  very-  small. 

3.  The  NRC  believes  that  the 
petitioner's  request  for  a  supplemental 
EIS.  due  to  increased  costs  of  current 
disposal  plans  (including  engineered 
structures),  is  not  valid  for  several 
reasons.  First,  the  NRC  considered  a 
range  of  different  disposa!  options  and 
costs,  including  tlie  nse  of  engineered 
barriers  and  strdctures.  in  the 
development  of  10  CFR  part  61. 
Shallow-land  burial,  as  had  been 
practiced  at  corrunercial  disposal  sites. 


*Drafl  Environmental  I.-npact  S»?.^.-t:.  .it  on  10 
CFR  part  61  "Licensirg  RequirerTrf>-.i*.«  for  Land 
Dispcsel  of  Radioactive  Waste."  Sfnembor  1981. 
NURK<J-0782.  Volume  2.  page  1-  ;. 


was  considered  as  the  base  case  for 
analysis.  Two  improved  shallow-land 
disposal  alternatives  were  also 
considered.  The  use  of  engineered 
barriers  was  anticipated  and  included  in 
cost  impact  analyses  as  the  upper  bound 
alternative.  Second,  although  the 
petitioner  is  correct  in  stating  that  LLW 
disposal  costs  for  new  facilities  have 
significantly  increased  since 
promulgation  of  the  rule,  so  have  the 
expected  costs  for  other  potential 
methods  of  waste  disposal,  including 
geologic  disposal,  referred  to  by  the 
petitioner.  Third,  as  noted  by  one  of  the 
commenters,  much  of  the  increased  cost 
for  new  LLW  disposal  facilities  is 
independent  of  the  disposal  technology 
used.  That  is,  the  increased  costs  for  site 
characterization,  licensing,  public 
involvement,  and  administration  for  all 
disposal  sites  would  tend  to  minimize 
long-term  cost  differentials  between 
shallow-land  burial  with  and  without 
engineered  structures.  The  petitioner  is 
erroneously  asserting  that  costs  were  a 
prime  consideration  in  the  selection  of 
the  waste  classification  system. 
Although  costs  were  considered  in  the 
EIS,  the  NRC  principally  looked  to 
identify  and  implement  improvements 
in  the  disposal  of  LLW,  such  as  the 
development  of  the  waste  classification 
system,  to  help  ensure  adequate 
protection  of  the  public  health  and 
safety  and  the  environment.  The  costs  of 
developing  and  constructing  a  facility 
were  not  the  prime  consideration. 

In  addition  to  the  three  reasons  above. 
the  NRC  has  also  qualitatively 
considered  the  effect  of  imposing  a 
classification  system  as  indicated  in  the 
petition.  The  benefit  would  be  to  reduce 
the  potential  radiation  exposure  of  a 
very  small  number  of  individuals  after 
the  end  of  the  institutional  control 
period.  A  realistic  estimate  of  the 
benefit,  as  shown  in  the  EIS.  would  be 
a  100  mrem  reduction  in  dose  (from  200 
mrem  to  100  mrem  pcT  year)  to  one  or 
a  few  individuals  per  site,  100  years 
after  closure.  To  maximize  the  benefit, 
the  intrusion  would  need  to  occur 
relatively  shortly  after  the  end  of  the 
institutional  control  period,  since  the 
100  mrem  difference  between  the 
existing  classification  system  and  that 
suggested  by  the  petitioner  becomes 
smaller  with  time.  As  discussed  earlier, 
as  the  time  period  increases  beyond  ICO 
years  to  500  years,  potential  exposures 
reduce  to  only  a  few  mrem  for  the 
existing  classification  system. 

Not  only  are  the  perceived  benefits 
exceedingly  small,  but  if  a  revised 
classification  system  were  imposed,  the 
NRC  beUeves  that  it  would  result  in 
significant  negative  impacts.  First,  it 
would  take  years  to  revise  the  waste 
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classification  regulations.  Ehiring  this 
time,  current  efforts  by  the  States  and 
compact  organizations  to  develop  LLW 
facilities  could  be  severely  impacted  as 
they  would  not  know/  what  waste  would 
be  acceptable  in  a  LLW  facility.  Second, 
as  provided  in  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985,  States  will  continue  to  be 
responsible  to  provide  for  disposal  of 
waste  that  is  classified  A,  B,  and  C 
under  the  existing  classification  system 
in  10  CFR  part  61.  If  a  new  classification 
system  were  developed  that  resulted  in 
some  currently  acceptable  waste  being 
unacceptable  for  a  LLW  facility,  either 
Congressional  action  would  be 
necessary  to  change  the  Act  to  make  the 
Federal  Government  responsible  for  the 
waste  or  the  States  would  be  forced  to 
develop  alternative  methods  to  dispose 
of  this  new  class  of  waste.  And  third, 
additional  operational  exposures  could 
be  expected  to  occur  as  specific  waste 
would  need  to  be  segregated,  handled, 
treated,  stored,  and  transported  while 
awaiting  alternative  disposal  facilities. 

In  sum,  no  new  significant 
information  has  been  provided  by  the 
petitioner  that  would  call  into  question 
the  basis  for,  or  conclusion  of,  the  final 
EIS.  On  the  other  hand,  in  a  qualitative 
analysis,  it  is  clear  that  granting  the 
petition  would  result  in  significant 
negative  impacts  relative  to  the  small 
potential  reduction  in  intruder 
exposures.  Therefore,  a  supplemental 
EIS  is  not  needed. 

For  reasons  cited  in  this  dogument, 
the  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  29:h  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Cormriission. 

lames  M.  Taylor. 

Executive  Director  for  Operations. 

|FR  Doc.  94-8546  Filed  4-S-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-46] 

Proposed  Amendment  to  Class  E 
Airspace;  Idaho  Falls,  ID 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Idaho  Falls.  Idaho,  Class  E 
airspace.  This  action  is  necessary  to 
accommodate  an  amendment  to  an 
instnmient  approach  procedure  for  the 


Fanning  Field  Airport.  Idaho  Falls, 
Idaho.  Airspace  reclassification,  in 
effect  as  of  September  16,  1993,  has 
discontinued  the  use  of  the  term 
"transition  area,"  replacing  it  with  the 
designation  "Class  E  airspace."  The  area 
would  be  depicted  on  aeronautical 
charts  to  provide  reference  for  pilots. 
DATES:  Comments  must  be  received  on 
or  before  May  13,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch.  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  93-ANM-46,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-^056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  BrowTi.  ANM-535,  Federal 
Aviation  Administration,  Docket  No. 
93-ANM-46.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056; 
Telephone:  (206)  227-2530. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif>'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ANM-46."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


persormel  concerned  with  this 
rulemaking  wrill  be  filed  in  the  docket. 

Availability  of  NTRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal  , 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulation  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Idaho  Falls. 
Idaho,  to  accommodate  an  amendment 
to  an  instrument  approach  procedure  for 
the  Fanning  Field  Airport.  Idaho  Falls. 
Idaho.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Airspace  reclassification,  in  effect  as  of 
September  16.  1993,  has  discontinued 
the  use  of  the  term  "transition  area." 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9A  dated  )une  17, 
1993,  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  as  of  September  16,  1993  (58 
FR  36298;  July  6,  1993).  The  Class  E  air- 
space designation  listed  in  this 
document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarv  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant  or 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
foUows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348;a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amende<n 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  ID  E5  Idaho  Falls.  ID  [Revised] 

Idaho  Falls,  Fanning  Field.  ID 

(lat.  43''30'52"N,  long.  112''04'13"W) 
Pocatello  VORTAC 

Oat.  42°52'13"N,  long.  ri2'39V8'yV) 
Burley  VORTAC 

(lat.  42'34'49"N,  long.  113"'51'57"\V) 
Idaho  Falls  VOR/DNfE 
(lat.  43°31'06"N.  long  112''03'50"\V) 
That  ainpace  extending  upward  from  700 
fee<  above  the  surfiace  within  10.2  miles 
northwest  and  4.3  miles  southeast  of  the 
Idaho  Falls  WOBJIME  036"  and  216°  radials 
extending  from  27.2  miles  northeast  to  15.1 
miles  southwest  of  the  VOR/DME,  and 
within  7.9  miles  southeast  and  5.3  miles 
northwest  of  the  029°  radial  of  the  Pocatello 
VORTAC  extending  bom  2ai  to  40.9  miles 
northeast  of  the  VORTAC;  that  airspace 
extending  upward  firom  1200  feet  above  the 
surface  bounded  by  a  line  beginning  at  the 
intersection  of  long.  112°3O'03"\V,  and  the 
south  edge  of  V-298,  extending  east  along  V- 
298  to  tha  west  edge  of  V— 465,  southwest  on 
V-465  to  the  intersection  of  V-465  and  long. 
112'WrOO"W,  south  along  112°00'00"W  to 
the  north  edge  of  V-4,  west  on  V-4  to  the 
24.4  mile  radius  of  the  Burley  VORTAC. 
thence  counter-clockwise  via  the  24.4  mile 
radius  to  the  south  edgge  of  V-269.  then  east 
along  the  south  edge  of  V-269  to  the  25.3 
mile  radius  of  the  Pocatello  VORTAC,  thence 
clockwise  via  the  25.3  mile  radius  to  lat. 
43*05'46"N,  long.  113°08'15"W;  to  lat. 
43"20'30"N,  long  112"45'3r'\V;  to  lat. 
43°32'T)0"N,  long.  112"35'03"W;  to  lat. 
4r50'20"N,  long.  112°30'03"W.  then  direct 
to  the  point  of  beginning:  excluding  that 


airspac*  within  Federal  Airways,  the  Jackson 
Hole  Airport,  Wyoming,  and  the  Rexhurg/ 
Madison  County  Airp>crt,  Idaho,  Class  E 
airspace  areas. 
•         •         •         *         * 

Issued  in  Seattle,  Washington,  on  March 
28.  1994. 
Templs  H.  JohnsoD,  Jr., 

Manager.  Air  Traffic  Division,  Northwest 

Mountain  Region. 

IFR  EkiC.  94-8570  Filed  4-8-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  S4-ANM-181 

Propoeed  Establishment  of  Class  E 
Airspace;  Leadville,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  the  Leadville,  Colorado,  Class 
E  Airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  Lake  County 
Airport,  Leadville,  Colorado.  Airspace 
reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
replacing  it  with  the  designation  "Class 
E  airspace."  The  area  would  be  depicted 
on  aeronautical  charts. 
DATES!  Comments  must  be  received  on 
or  before  May  25,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  System 
Management  Branch.  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-18, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  Informal  docket  may  also  bw 
examined  during  normal  business  hours 
at  the  address  Usted  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536.  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-18, 1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-253b. 

SUPPLEMENTARY  INFORMATION: 

Comnents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  ruleniaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factuai  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited,  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  94-ANM-18."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  sp)ecified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  In  this  notice  may  be  changed 
in  the  light  of  comments  received.  AU 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  ANM-530, 1601 
Lind  Avenue  SW..  Renton,  Washington 
98055—4056.  Communications  must 
identify  tire  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circiilar  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
establish  Class  E  airspace  at  Leadville, 
Colorado,  to  accommodate  a  new 
instrument  approach  procedure  at  Lake 
County  Airport.  Airspace 
reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area," 
and  airspace  extending  upward  &om 
700  feet  or  more  above  the  surface  of  the 
earth  is  now  Class  E  airspace.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datmn  83. 
Class  E  airspace  areas  extending  upward 
fi-om  700  feet  or  more  above  the  siuface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  740D.9A  dated  June 
17, 1993,  and  effective  September  16, 
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1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1363  Comp.,  p.  389;  49  U.S  C.  106(g);  14  CFR 
11.69 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth.  ^ 


ANM  CO  E5  UadvUle,  CO  [New) 

Lake  County  Airport,  CO 
(lat.  39°13'13'?^.  long.  10C°18'58"\V) 

Leadville  NDB  CO 
(lat.  39»13'28'TM,  long.  lOe^lS'SSnV) 
That  airspace  extending  uprward  from  700 

feet  above  tiie  surface  bouoded  by  a  line 

beginning  at: 

lat.  39°30"00"N..  long.  106*'40'00"\V.; 


to  lat.  ag'SCOOT'l.,  long.  105*58'00"W.: 
to  lat.  39°57'0O"N.,  long.  105*5B"00"W.; 
to  Ut.  Sg'^Z'OO'N.,  long.  106''58'00"W.; 
to  lat  39°57'00"N.,  long.  106''40'00"W.; 
to  the  point  of  beginning. 
•         •         •         *         * 

Issued  in  Seattle,  Washington,  on  March 
28, 1994. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division,  Northwest 

Mountain  Region. 

|FR  Doc.  94-8569  Filed  4-8-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  502 
[Rulemaking  No.  200] 

Educational,  Scientific  and  Cultural 
Material;  Wortd-Wlde  Free  Flow 
(Export-Import)  of  Audio- Visual 
Materials 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Agency  proposes  new   ■ 
regulations  governing  its 
implementation  of  the  Agreement  for 
Facilitating  the  International  Circulation 
of  Visual  and  Auditory  Materials  of  an 
Educational,  Scientific  and  Cultural 
Character  (Beirut  Agreement  of  1948).  A 
recent  decision  by  tlie  United  States 
Court  of  Appeals  (9th  Circuit)  and 
Congressional  enactment  of  legislation 
affecting  the  Agency's  implementation 
of  the  Beirut  Agreement  indicate  that 
new  regulations  be  advanced. 
DATES:  Public  comments  will  be 
accepted  until  May  11, 1994. 

ADDRESSES:  Stanley  S.  Colvin,  Assistant 
General  Counsel.  Office  of  the  General 
Counsel,  room  700,  United  States 
Information  Agency,  301  4th  Street, 
SW.,  Washington.  DC  20547. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
room  700,  United  States  Information 
Agency,  301  4th  Street.  SW.. 
Washington,  DC  20547,  (202)  619-6829. 
SUPPLEMENTARY  WFORMATION:  Since  its 
establishment  in  1946,  the  United 
Nations  Educational,  Cultural,  and 
Scientific  Organization  (UNESCO)  has 
endeavored  to  promote  the  free  flow  and 
exchange  of  scientific  and  educational 
material  between  nations  through  the 
ehmination  of  import  and  customs 
duties  on  such  material.  The  Agreement 
for  Facihtating  the  International 
Circulation  of  Visual  and  Auditory 
Materials  of  an  Educational,  Scientific. 


and  Cultural  Character  (Third  General 
Session  of  UNESCO;  Beirut.  Lebanon; 
1948;  17  U.S.T.  1578),  hereinafter,  the 
"Agreement,"  is  the  first  fruit  borne  by 
this  international  collaborative  effort. 
The  Agreement  pwDvides  an  exemption 
from  import  duties  and  licenses,  special 
taxes,  quantitative  restrictions  and  other 
restraints  and  costs  for  certain  types  of 
audio-visual  material. 

Adopted  by  U>JESCO  in  1948.  the 
Agreement  entered  into  force  and  effect 
August  12, 1954.  Although  an  original 
signatory  to  the  Agreement,  United 
States  ratification  was  delayed  until 
May  26. 1960.  Formal  U.S. 
implementation  of  the  Agreement  was, 
in  turn,  delayed  until  passage  of  Public 
Law  89-634  on  October  8.  1966. 
Pursuant  to  E.O.  11311,  responsibility 
for  implementation  of  the  Agreement 
was  delegated  to  the  Agency.  Twenty- 
nine  nations  are  signatory  to  the 
Agreement  and  an  additional  twenty- 
eight  countries  participate  imder  the 
terms  of  the  Agreement  on  an  informal 
basis. 

The  Agency  implements  and 
administers  the  Agreement  in  the  case 
of  exports  through  the  issuance  of  a 
Certificate  of  International  Educational 
Character.  Material  for  which  this 
Certificate  has  been  issued  is  ordinarily 
afforded  duty-free  entry  into  countries 
participating  in  the  Agreement.  The 
Agency  facilitates  the  duty-free  entr>'  of 
qualified  audio-visual  material  into  the 
United  States  through  the 
authentication  of  a  Certificate  issued  by 
a  foreign  government. 

Simply  put,  the  Agreement  covers 
educational,  scientific,  and  cultural 
audio-visual  material  which  is  generally 
used  for  educational  or  instructional 
purposes.  Pursuant  to  Article  I  of  the 
Agreement,  visual  and  auditory  material 
shall  be  deemed  to  be  of  an  educational, 
scientific,  and  cultural  character: 

(a)  WTien  their  primarj'  primary  purpose  or 
effect  is  to  instruct  or  inform  through  the 
development  of  a  subject  or  asp>ect  of  a 
subject,  or  when  their  content  is  such  as  to 
maintain,  increase  or  diffuse  knowledge,  and 
augment  international  understanding  and 
goodwill;  and 

(b)  When  the  materials  are  re|wesentative. 
authentic  and  accurate:  and 

(c)  When  the  technical  quality  is  such  that 
it  does  not  interfere  with  the  use  made  of  the 
material. 

Under  the  Agreement,  favorable 
import  treatment  has  not  been  extended 
to  material  which  has  as  its  primary 
purpose  or  effect  to  amuse  or  entertain, 
to  inform  concerning  timely  current 
events,  i.e.  spot  news,  to  stimulate  the 
use  of  a  special  process  or  product, 
advertise,  or  to  raise  funds.  The 
Agreement  specifically  provides  for  the 
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favorable  import  treatment  of  (i)  films, 
filmstrips  and  microfilm  in  either 
negative  form,  exposed  and  developed, 
or  positive  form,  printed  and  developed; 
(ii)  sound  recordings  of  all  types  and 
forms;  (iii)  glass  slides;  models,  static 
and  moving;  wall  charts,  maps,  and 
posters.  These  materials  are  afforded 
favorable  import  treatment  only  upon  a 
determination  by  the  government  of  the 
importing  country  that  they  are 
educational,  scientific,  and  cultural  in 
character. 

A  Judicial  Challenge 

On  December  5,  1985,  a  group  of 
independent  filmmakers,  producers, 
distributors,  and  a  membership 
association  filed  suit  against  the  Agency 
in  United  States  District  Court  for  the 
Central  District  of  California.  Plaintiffs 
alleged  that  the  Agency-promulgated 
regulations  governing  administration  of 
the  Agreement  violated  their 
Constitutional  right  of  free  speech.  The 
district  court  agreed  with  Plaintiffs  and 
found  that  the  regulations  were 
unconstitutional  on  their  face.  See 
Bullfrog  Films.  Inc.  v.  Wick.  646  F. 
Supp.  492  (CD.  Cal.  1986).  The  district 
court  was  upheld  on  appeal.  See 
Bullfrog  Films.  Inc.  v.  Wick.  847  F.2d 
502  (9th  Cir.  1988). 

The  Courts  determined  that  the 
regulations,  as  promulgated,  were 
unconstitutionally  vague  and  permitted 
the  Agency  to  engage  in  impermissible 
content  analysis.  In  response  to  the 
district  court  decision.  Bullfrog  I,  the 
Agency  published  revised  regulations 
on  November  16,  1987.  See  52  Fed.  Reg. 
43,753  (1987).  Plaintiffs  immediately 
sought  district  court  review  and  were 
again  successful  when  the  court  found, 
pursuant  to  unpublished  decision  filed 
May  13,  1988,  that  the  revised 
regulations  were  facially 
unconstitutional.  On  September  9,  1988, 
the  district  court  ordered  the  Agency  to 
promulgate  new  regulations  consistent 
with  the  Constitution. 

The  Agency  sought  appellate  review 
and  was  granted  a  stay  of  the  district 
court's  order.  During  the  pendency  of 
this  second  appeal  the  Agency 
continued  to  administer  the  Agreement 
pursuant  to  the  revised  regulations 
published  on  November  16,  1987.  A 
second  appellate  decision.  Bullfrog  II, 
was  rendered  March  12, 1992.  See 
Bullfrog  Films.  Inc.  v.  Wick.  959  F.2d 
782  (9th  Cir.  1992). 

In  the  Bullfrog  II  decision  the  circuit 
court  found  three  of  the  four  grounds 
upon  which  the  Agency  had  sought 
appellate  review  to  be  moot  due  to 
newly  enacted  Congressional 
legislation.  This  legislation,  discussed 
more  fully  infra,  directs  the  Agency  to 


refrain  from  the  content  analysis  that 
the  courts  had  found  objectionable.  The 
circuit  court  remanded  a  fourth  ground 
of  appeal  on  the  basis  that  the  court 
below  had  not  ruled  on  the  matter.  In  its 
opinion,  the  Bullfrog  II  court 
determined  that  the  Agency  should  be 
afforded  an  opportunity  to  administer 
the  Agreement  in  light  of  the  new 
legislation  and  promulgate  revised 
regulations  consistent  with  both  the 
decisions  of  the  courts  and  the 
legislative  directives. 

A  Legislative  Initiative 

while  the  issues  surrounding  Agency 
administration  of  the  Agreement 
continued  to  wend  their  way  through 
the  courts.  Congressional  interest  iu  this 
matter  was  piqued.  Pursuant  to  Section 
207  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1992 
and  1993,  Public  Law  101-138,  105  Stat. 
647  (1991),  Congress  enacted  legislation 
which  addresses  Agency  administration 
of  the  Agreement.  In  administering  the 
Agreement,  the  Agency  may  not 
consider  visual  or  auditory  material  to 
fail  to  qualify  as  being  of  international 
educational  character: 

(1)  Because  il  advocates  a  particular 
position  or  viewpoint,  whether  or  not  it 
presents  or  acknowledges  opp»osing 
viewpoints; 

(2)  Because  it  might  lend  itself  to 
misiOterpretation.  or  to  misreprese.ntation  of 
the  United  States  or  other  countries,  or  their 
people  or  institutions; 

(3)  Because  it  is  not  representative, 
authentic,  or  accurate  or  does  not  represent 
the  current  state  of  factual  know  ledge  of  a 
subject  or  aspect  of  a  subject  unless  the 
material  contains  widespread  and  gross 
misstatements  of  fact; 

(4)  Because  it  does  not  augment 
international  understanding  and  goodwill, 
unless  its  primar>'  purpose  or  efTect  is  not  to 
instruct  or  inform  through  the  development 
of  a  subject  or  aspect  of  a  subject  and  its 
content  is  not  such  as  to  maintain,  increase 
or  diffuse  knowledge;  or 

(5)  Because  in  the  opinion  of  the  agency 
the  material  is  propaganda. 

This  legislation  is  intended  to  cure 
the  Constitutional  infirmities  under 
which  the  previously  promulgated 
regulations  allegedly  labored.  The 
legislation  is  intended  to  also  eliminate 
the  vagueness  surrounding  what 
material  the  Agency  will  certify  or 
authenticate  and  to  limit  the  permissible 
scope  of  content  analysis  which  the 
Agency  may  undertake  in  its 
determination  of  whether  to  certify  or 
authenticate  submitted  material.  Th«* 
House  Conference  Report  illustrates  the 
legislative  intent  underlying  the  passage 
of  this  provision.  The  Conferees  state 
adoption  of  Section  207  is  necessary: 


*   *   *  to  ensure  that  the  United  States 
implements  the  Beirut  Agreement  in 
conformity  with  its  purpose  and  with  the 
First  Amendment  to  the  Constitution  of  the 
United  States.  The  provision  is  intended  to 
ensure  that  govenunent  regulations  do  not 
frustrate  the  purpose  of  the  Agreement  by 
empowering  U.S.  government  officials  to 
make  subjective  judgments  about  the 
political  content  or  message  of  documentary 
films,  and  thereby  impede  their  circulation 
abroad  by  denial  of  educational  certification. 
Adoption  of  the  provision  is  also  designed  to 
ensure  that  determinations  by  the  U.S. ' 
Government  of  the  educational  character  of 
documentary  films  are  viewpoint  neutral. 

H.R.  Conf  Rep.  No.  238, 102dCong..  1st 
Sess.  126  (1991),  reprinted  in  1991 
U.S.C.C.A.N.  384.  468. 

Pursuant  to  this  Rulemaking  the 
Agency  seeks  to  reconcile  the  terms  of 
the  Agreement  with  the  language  of 
Section  207  and  the  decisions  rendered 
in  Bullfrog  I  and  Bullfrog  II. 

Executive  Response 

Section  207  directs  continued  Agency 
implementation  and  administration  of 
the  Agreement.  The  terms  of  the 
.'Agreement  require  that  the  Agency 
ascertain  that  material  submitted  for 
certification  or  authentication  is  of  an 
international  educational,  scientific,  and 
cultural  character.  Some  degree  of 
content  analysis  is  required  and  the 
courts  have  recognized  this  fact.  The 
Agency  henceforth  will  exercise  only 
that  level  of  analysis  necessary  to 
determine  whether  the  material  meets 
the  threshold  requirement  of 
educational,  scientific,  and  cultural 
character. 

Integral  to  this  minimal  content 
analysis  is  the  requirement  that 
submitted  material  instruct  or  inform. 
This  requirement  is  met,  pursuant  to  the 
proposed  definition  set  forth  at  §  502.2, 
through  the  submission  of  material 
which  is  intended  to  teach,  train  or 
impart  knowledge  through  a  reasoned 
development  of  a  subject  which  aids  the 
viewer  or  listener  in  a  learning  process. 
Submitted  material  must  be  free  of 
widespread  and  gross  misstatements pf 
fact. 

The  criteria  which  the  Agency 
proposes  to  utilize  in  its  certification 
and  authentication  review  process  are 
set  forth  at  §  502.3.  In  adopting  this 
criterte  the  Agency  has  examined  the 
opinions  rendered  in  Big  Mama  Rag, 
Inc.  V.  United  States,  631  F.2d  1030 
(D.C.  Cir.  1980).  and  National  Alliance 
V.  United  States.  710  F.2d  868  (D.C.  Cir. 
1983).  The  Agency  is  of  the  opinion  that 
the  proposed  regulations  wall, 
consistent  with  the  opinion  rendered  in 
National  Alliance,  focus  the  required 
analysis  upon  the  method  of 
presentation  rather  than  the  content  of 
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expression.  Material  which  instriicts  or 
informs  (an  Agreement  requirement) 
and  is  free  of  widespread  and  gross 
misstatements  of  fact  (a  Section  207 
directive)  will  be  certificated  or 
authenticated  regardless  of  viewpoint. 

Public  Comment 

The  Agency  is  soliciting  public 
comment  on  these  proposed  regulations 
notwithstanding  that  it  is  under  no  legal 
requirement  to  do  so.  Agency 
administration  and  implementation  of 
the  Beirut  Agreement,  an  international 
treaty,  is  a  foreign  affairs  function  of  the 
United  States.  The  Administrative 
Procedure  Act.  5  U.S.C.  553  (a)(l)(1989). 
specifically  exempts  from  application  of 
the  Act  foreign  affairs  functions  of  the 
United  States.  A  thirty  day  period  for 
comment  is  hereby  extended.  This 
action  may  not  be  deemed  a  waiver  of 
the  foreign  affairs  exemption  expended 
the  Agency  under  the  terms  of  the 
Administrative  Procedure  Act. 

In  accordance  with  5  U.S.C.  605(5). 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  Ifb)  of  E.O.  12291,  nor  docs  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

The  reporting  and  regulatory 
requirement  associated  with  this  rule  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35. 

List  of  Subjects  in  22  CFR  Part  502 

Audiovisual  material,  Education. 
Exports,  Imports,  Trade  agreements. 

Accordingly,  the  Agency  proposes  to 
amend  22  CFR  Part  502  as  follows: 

PART  502— [REPLACED] 

1.  The  authority  citation  for  22  CFR 
Fart  502  continues  to  read: 

Authorit>-:  5  U.S.C.  301;  19  U.S.C.  2051. 
2052;  22  U.S.C.  1431  et  seq. :Puh.  L.  101-138: 
E.O.  11311;  31  re  13413:  3  CTR  1966-1900 
Comp..  page  593. 

2.  Part  502  is  revised  to  read  as 
follows: 

PART  502— WORLD-WIDE  FREE  FLOW 
OF  AUDIO-VISUAL  MATERIALS 

502.1  Purpose 

502.2  Definitions 

502.3  Certification  and  Authentication 
Criteria 

502.4  Certification  Procedures — Exports 
502  5     Authentication  Procedures — Imports 
502.6    Consultation  with  Subject  Matter 

S])ecialists 


502.7  Review  and  Appeals  Procedures 

502.8  Coordination  with  U.S.  Custom.s 
Service 

502.9  Genera!  Information 

§  502.1     Purpose. 

The  United  States  Information  Agency 
administers  the  "Beirut  Agreement  of 
1948",  a  multinational  treaty  formally 
known  as  the  Agreement  for  Facilitating 
the  International  Circulation  of  Visual 
and  Auditory  Material  of  an 
Educational,  Scientific  and  Cultural 
Character.  This  Agreement  facilitates 
the  free  flow  of  educational,  scientific 
and  cuhural  audio-visual  materials 
between  nations  by  providing  favorable 
import  treatment  through  the 
elimination  or  reduction  of  import 
duties,  licenses,  taxes,  or  restrictions. 
The  United  States  and  other 
participating  governments  facilitate  this 
favorable  import  treatment  through  the 
issuance  or  authentication  of  a 
certificate  that  the  audio-visual  material 
for  which  favorable  treatment  is  sought 
conforms  with  criteria  set  forth  in  the 
Agreement. 

§502.2    Definitions. 

Agency — means  the  United  States 
Information  Agency. 

Applicant — means  (1)  the  United 
States  holder  of  the  "basic  rights"  in  the 
material  submitted  for  export 
certification;  or  (2)  the  holder  of  a 
foreign  certificate  seteking  import 
authentication. 

Application  Form — means  the 
Application  for  Certificate  of 
International  Educational  Character 
(Form  IAP-17)  which  is  required  for 
requesting  Agency  certification  of 
United  States  produced  audio-visual 
materials  under  the  provisions  of  the 
Beirut  Agreement. 

Attestation  Officer — moans  the  Chief 
Attestation  Officer  of  the  United  States 
and  any  member  of  his  or  her  staff  wiLh 
authority  to  issue  Certificates  or 
Importation  Documents. 

Audio-visual  materials — means  (1) 
films,  filmstrips  and  microfilm  in 
exposed  and  developed  negative  form, 
or  in  positive  form,  viz.,  masters  or 
prints,  teletranscriptions,  kinescopes, 
videotape,  or  prints  therefrom,  (2) 
electronic  sound  recordings  and  sound/ 
picture  recordings  of  all  types  and  forms 
or  pi-essings  and  transfers  therefrom;  (3) 
slides,  photographs,  and  transparencies; 
(4)  moving  and  static  models,  charts, 
globes,  maps  and  posters. 

Authentication — means  the  process 
through  which  an  applicant  obtains  a 
United  States  Imf>ortation  Document  for 
Audio-visual  Materials  (Form  IA-862). 

Basic  rights — means  the  world-wide 
non-restrictive  ownership  rights  in 


audio- visual  materials  from  which  the 
assignment  of  subsidiary  rights  (such  as 
language  versions,  television,  limited 
distribution,  reproduction,  etc.)  are 
derived. 

Beirut  Agreement — means  the 
"Agreement  for  Facilitating  the 
International  Circulation  of  Visual  and 
Auditory  Materials  of  an  Educational, 
Scientific,  or  Cultural  Character." 

Certificate — ^means  a  document 
attesting  that  the  named  material 
complies  with  the  standards  set  forth  in 
Article  I  of  the  Beirut  Agreement  issued 
by  (1)  the  appropriate  government 
agency  of  the  State  wherein  the  material 
to  which  the  certificate  relates 
originated,  or  (2)  by  the  United  Nations 
Educational,  Scientific  and  Cultural 
Organization. 

Certification — m.eans  the  process  of 
obtaining  a  certificate  attesting  that  - 
audio-visual  materials  of  United  States 
origin  being  exported  from  the  United 
States  comply  with  the  standards  set 
forth  in  Article  I  of  the  Beirut 
Agreement  (as  interpreted  pursuant  to 
Section  207  of  Public  Law  101-138). 

Collateral  instructional  material- 
means  a  teacher's  manual,  study  guide, 
or  similar  instructional  material 
prepared  or  reviewed  by  a  bona  fide 
subject  matter  specialist.  Such  material 
must  delineate  !*ie  informational  or 
instructional  objectives  of  the  audio- 
visual material  and  illust.-ate  or  explain 
how  to  utilize  such  material  to  attain  the 
stated  objectives. 

Committee  on  Attcstatjcn — means  the 
committee  which  advises  the 
Attestation  Officer  on  matters  of  policy 
and  the  evaluation  of  specific  materials. 

Director — means  the  Director  of  the 
United  States  Information  Agency. 

Exports — means  educational, 
scientific,  and  cultural  audio-visual 
material  of  I'nited  States  o.-igin.  being 
sent  from  the  United  States. 

Importation  Document — means  the 
United  States  Importation  Document  for 
Audio-visual  Materials  (Form  IA-862) 
issued  by  the  Chief  Attestation  Officer 
of  the  United  States  which  attests  that 
materials  of  foreign  origin  entering  the 
United  States  comply  with  the 
standards  set  forth  in  Art.icle  I  of  the 
Beirut  Agreement  (as  interpreted 
pursuant  to  Section  207  of  Public  Law 
101-138)  and  is  therefore  entitled  to 
duty-free  entry  into  the  United  States 
pursuant  to  the  provisions  of  the  United 
States  Customs  Bureau  Harmonized 
Tariff  System  Item  No.  9817.00.4000. 

Imports — means  educational, 
scientific,  and  cultural  audio-\isual 
material  of  foreign  origin  being  brought 
into  the  united  States. 

Instruct  or  inform — means  to  teach, 
tiain  or  impart  knowledge  through  a 
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reasoned  development  of  a  subject  or 
aspect  of  a  subject  to  aid  the  viewer  or 
listener  in  a  learning  process.  The 
instructional  or  informational  character 
of  audio-visual  material  may  be 
evidenced  by  the  presence  of  collateral 
instructional  material. 

Knowledge — means  a  body  of  facts 
and  principles  acquired  by  instruction, 
study,  research,  or  experience. 

Review  Board — means  the  panel 
appointed  by  the  Director  to  review 
appeals  filed  by  applicants  from 
decisions  rendered  by  an  Attestation 
Officer. 

Subject  matter  specialist — means  an 
individual  who  has  acquired  special 
skill  in  or  knowledge  of  a  particular 
subject  through  professional  training  or 
practical  experience. 

§  502.3    Certification  and  authentication 
criteria. 

(a)  The  Agency  shall  certify  or 
authenticate  audio-visual  materials 
submitted  for  review  as  educational, 
scientific  and  cultural  in  character  and 
in  compliance  with  the  standards  set 
forth  in  Article  I  of  the  Beirut 
Agreement  when: 

(1)  Their  prim.ary  purpose  or  effect  is 
to  instruct  or  inform  through  the 
development  of  a  subject  or  aspect  of  a 
subject,  or  when  their  content  is  such  as 
to  maintain,  increase  or  diffuse 
knowledge,  and  augment  international 
understanding  and  goodwill;  and 

(2)  The  materials  are  representative, 
authentic,  and  accurate;  and 

(3)  The  technical  quality  is  such  that 
it  does  not  interfere  with  the  use  made 
of  the  material. 

(b)  The  Agency  will  not  certify  or 
authenticate  any  audio-visual  material 
submitted  for  review  which: 

(1)  Does  not  primarily  instruct  or 
inform  through  the  development  of  a 
subject  or  aspect  of  a  subject  and  its 
content  is  not  such  as  to  maintain, 
increase  or  diffuse  knowledge. 

(2)  Contains  widespread  and  gross 
misstatements  of  fact. 

(3)  Is  not  technically  sound. 

(4)  Has  as  its  primary  purpose  or 
effect  to  amuse  or  entertain. 

(5)  Has  as  its  primary  purpose  or 
effect  to  inform  concerning  timely 
current  events  (newsreels.  newscasts,  or 
other  forms  of  "spot"  news). 

(6)  Stimulates  the  use  of  a  special 
process  or  product,  advertises  a 
particular  organization  or  individual, 
raises  funds,  or  makes  unsubstantiated 
claims  of  exclusivity. 

(c)  In  its  administration  of  the  criteria 
set  forth  in  this  section,  the  Agency 
shall  not  fail  to  qualify  audio- visual 
material  because: 


|1)  It  advocates  a  particular  position 
or  viewpoint,  whether  or  not  it  presents 
or  acknowledges  opposing  viewpoints; 

(2)  It  might  lend  itself  to 
misinterpretation,  or  to 
misrepresentation  of  the  United  States 
or  other  countries,  or  their  people  or 
institutions; 

(3)  It  is  not  representative,  authentic, 
or  accurate  or  does  not  represent  the 
current  state  of  factual  knowledge  of  a 
subject  or  aspect  of  a  subject  unless  the 
material  contains  widespread  and  gross 
misstatements  of  fact; 

(4)  It  does  not  augment  international 
understanding  and  goodwill,  unless  its 
primary  purpose  or  effect  is  not  to 
instruct  or  inform  through  the 
development  of  a  subject  or  an  aspect  of 
a  subject  and  its  content  is  not  such  as 
to  maintain,  increase  or  diffuse 
knowledge;  or 

(5)  In  the  opinion  of  the  agency  the 
material  is  propaganda. 

§502.4    Certification  procedures — Exports. 

(a)  Applicants  seeking  certification  of 
U.S.  produced  audio-visual  materials 
shall  submit  to  the  Agency  a  completed 
Application  Form  for  each  subject  or 
series  for  which  certification  is  sought. 
Collateral  instructional  material,  if  any. 
and  a  copy  or  example  of  the  material 
must  accompany  the  .Application  Form. 

(b)  Upon  an  affirmative  determination 
by  the  Agency  that  the  submitted 
materials  satisfy  the  Certification  and 
Authentication  Criteria  set  forth  in 

§  502.3  of  this  part,  a  Certificate  shall  be 
issued.  A  copy  of  such  Certificate  must 
accompany  each  export  shipment  of  the 
certified  material. 

§  502.5    Auttientication  procedures — 
Imports. 

(a)  Applicants  seeking  Agency 
authentication  of  foreign  produced 
audio-visual  materials  shall  submit  to 
the  Agency  a  bona  fide  foreign 
certificate,  a  copy  or  example  of  the 
material  for  which  authentication  is 
sought,  and  related  collateral 
instructional  material,  if  any. 

(b)  Upon  an  affirmative  determination 
by  the  Agency  that  the  submitted 
materials  satisfy  the  Certification  and 
Authentication  Criteria  set  forth  in 

§  502.3  of  this  part,  an  Importation 
Document  shall  be  issued.  A  copy  of 
such  Importation  Document  must  be 
presented  to  United  States  Customs  at 
the  port  of  entry. 

§  502.6    Consultation  with  subject  matter 
speciaiifttK. 

(a)  The  Agency  may,  in  its  discretion, 
solicit  the  opinion  of  subject  matter 
specialists  for  the  purpose  of  assisting 
the  Agency  in  its  determination  of 


whether  materials  for  which  export 
certification  or  import  authentication  is 
sought  contain  widespread  and  gross 
misstatements  of  fact. 

(b)  As  necessary,  the  Agency  may 
determine  eligibility  of  material  for 
certification  or  authentication  based  in 
part  on  the  opinions  obtained  from 
subject  matter  specialists  and  the 
Committee  on  Attestation. 

§  502.7    Review  and  appeal  procedures. 

(a)  An  applicant  may  request  a  formal 
review  of  any  adverse  ruling  rendered 
by  the  Attestation  Officer.  Such  request 
for  review  must  be  made  in  writing  and 
received  no  more  than  30  days  from  the 
date  of  the  Attestation  Officer's 
decision. 

fb)  The  request  for  review  must  set 
forth  all  arguments  which  the  applicant 
wishes  to  advance  in  support  of  his  or 
her  position  and  any  data  upon  which 
such  argument  is  based.  A  copy  of  the 
material  for  which  certification  or 
authentication  has  been  denied  must 
accompany  the  request  for  review.  The 
request  for  review  should  be  addressed 
as  follows:  Attestation  Program  Review 
Board,  U.S.  Information  Agency,  301  4th 
Street.  SW.,  Washington,  DC  20547. 

(c)  The  Review  Board  shall  render  the 
applicant  a  written  decision,  reversing 
or  affirming  the  ruling  of  the  Attestation 
Officer,  within  30  days  from  receipt  of 
the  request  for  review.  Such  decision 
shall  constitute  final  administration 
action. 

§  502.8    Coordination  with  U.S.  Customs 
Service. 

(a)  Nothing  in  the  regulations  in  this 
part  shall  preclude  examination  of 
imported  materials  pursuant  to  the 
Customs  laws  and  regulations  of  the 
United  States  as  codified  at  19  U.S.C. 
1305  and  19  CFR  10.121,  or  the 
application  of  the  laws  and  regulations 
governing  the  importation  or 
prohibition  against  importation  of 
certain  materials  including  seditious  or 
salacious  materials  as  set  forth  at  19 
U.S.C.  1305. 

(b)  Agency  authentications  of  a 
foreign  certificate  for  entry  under  HTS 
Item  No.  9817.00.4000  will  be  reflected 
by  the  issuance  of  an  Importation 
Document.  A  copy  of  each  Importation 
Document  issued  by  the  Agency  will  be 
simultaneously  furnished  the  United 
States  Customs  Service. 

(c)  Customs  User  Fee:  Articles  • 
delivered  by  mail,  which  are  eligible  for 
duty-free  entry  under  the  regulations  in 
this  part  are,  additionally,  not  subjected 
to  the  standard  Customs  User  Fee 
normally  imposed  by  the  United  States 
Customs  Service,  provided  there  has 
been  a  timely  filing  with  the  appropriate 
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United  States  Customs  Service  office  of 
the  documentation  required  by  the 
regulations  in  this  part. 

§  502.9    General  information. 

(a)  General  information  and 
application  forms  may  be  obtained  by 
WTiting  to  the  Attestation  Office  as 
follows:  Chief  Attestation  Officer  of  the 
United  States.  United  States  Information 
Agency.  301  4th  Street.  SW., 
Washington,  DC  20547;  or  calling  (202) 
475-0021. 

fb)  Completed  applications  should  be 
sent  to  the  above  address.  Direct  Mail 
Deliveries  (UPS.  Express  Mail,  etc.) 
should  be  sent  to:  Chief  Attestation 
Officer  of  the  United  States.  United 
States  Information  Agency.  301  4th 
btreet.  SW..  Washington.  DC  20547. 

Dated:  March  17,  1994. 
Les  Jin, 

UenemI  Counsel 

[FR  Dec.  94-8047  Filed  4-8-94;  8:45  am] 
BILLING  CODE  8230-01 -M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  989 

RIN0701-AA36 

Environmental  Impact  Analysis 
Process  (EIAP) 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Air 
Force  is  proposing  to  revise  its 
regulations  to  update  the  Air  Force 
process  for  National  Environmental 
Policy  Act  compliance.  This  revision 
provides  policy  and  guidance  for 
consideration  of  environmental  matters 
in  the  Air  Force  decision-making 
process.  The  United  States  Air  Force  is 
proposing  a  revision  to  the 
implementing  procedures  that  apply  to 
the  Air  Force  decision-making  process. 
It  implements  the  Council  on 
Environmental  Quality  Regulations.  The 
public  is  invited  to  participate  in  this 
rulemaking  by  submitting  comments  to 
the  point  of  contact  listed  below. 

DATES:  Comments  must  be  received  no 
later  than  June  10,  1994. 

ADDRESSES:  Comments  should  be 
submitted  to:  HQ  USAF/CEVP,  1260  Air 
Force  Pentagon,  Washington,  DC  20330- 
1260. 

FOR  FURTHER  !NFORMATIOf<  CONTACT:  Mr. 
Kenneth  L.  Reinertson  or  Jack  Bush  on 
(703)  695-8942, 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  has 
determined  that  this  proposed  rule  is 
not  a  major  rule  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  The  Secretary  of  the 
Air  Force  has  certified  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulator}'  Flexibility  Act,  5  U.S.C.  601- 
612,  because  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act,  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use.  This  proposed  rjle  revises  Air 
Force  Regulation  (AFR)  19-2, 
Environmental  Impact  Analysis  Process 
(EIAP),  10  August  1982, 

List  of  Subjects  in  32  CFR  Fart  989 

Environmental  Protection, 
Environmental  Impact  Statements. 

Therefore,  32  CFR  Part  989  is 
proposed  to  be  revised  to  read  as 
follows: 

SUBCHAPTER  T— ENVIRONMENTAL 
PROTECTION 

PART  989— ENVIRONMENTAL  IMPACT 
ANALYSIS  PROCESS  (EIAP) 

989  1  Purpose. 

989.2  Concept. 

989.3  Responsibilities. 

989.4  Initial  considerations. 

989.5  Organizational  relationships. 

989.6  Budgeting  and  funding, 

989.7  Requests  from  non-Air  Force  agencies 
or  entities 

989.8  Analysis  of  alternatives. 

989.9  Lead  and  cooperating  agencA . 

989.10  Tiering. 

989.11  Combining  EIAP  with  other 
documentation. 

989.12  Air  Force  Form  813,  Request  for 
Environmental  Impact  Analysis. 

989.13  Categorical  exclusion  (CATEX). 

989.14  Environmental  assessment  (ELA). 

989.15  Finding  of  no  significant  impact 
(FONSI). 

989  16  Environmental  impact  statement 
(EIS). 

989.17  Notice  of  intent  (NOI). 

989.18  Scoping. 

989.19  Draft  EIS. 

989.20  Final  EIS. 

989.21  Record  of  decision  (ROD). 

989.22  Mitigation. 

989.23  Public  notification. 

989.24  Base  closure  and  realigrunent. 

989.25  Classified  actions. 

939.26  Occupational  safety  and  health. 

989.27  Airspace  proposals. 

989.28  Air  quality. 

989.29  Pollution  prevention, 

989.30  Special  emergency  procedures. 

989.31  Reporting  requirements. 

989.32  Definitions. 

989.33  Categorical  exclusions. 

989.34  Environmental  considerations — 
global  commons. 


Sec. 

989.35  Environmental  considerations — 
foreign  nations  and  protected  globai 
resources. 

989.36  Procedures  for  holding  puniit 
hearings. 

Authority:  10  L.S  C.  8013 

§989.1     Purpose. 

The  procedures  in  this  part  are 
essential  to  achieve  and  maintain 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (Pub.  L.  91-190,  42  U.S.C. 
4321-4347)  and  the  Council  on 
Environmental  Quality  (CEQj 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA  (40 
CFR  parts  1500  through  1508.  referred 
to  as  the  "CEQ  Regulations").  Further 
requirements  are  contained  in  32  CFR 
part  188  (Department  of  Defense 
Directive  (DoDD)  6050.1). 
Environmental  Effects  in  the  United 
States  of  DoD  Actions,  and  DoD 
Instruction  (DoDI)  5000.2.  Defense 
Acquisition  Management  Policies  and 
Procedures.!  To  comply  with  NEPA  and 
complete  the  Environmental  Impact 
Analysis  Process  (EIAP).  the  CEQ 
regulations  and  this  part  must  be  used 
together.  Air  Force  aciuaies  in  foreign 
countries  will  comply  with  this  part  and 
Executive  Order  12114.  Environmental 
Effects  Abroad  of  Major  Federal  Actions, 
and  32  CFR  part  187  (DoDD  6050.7). 
Environmental  Effects  Abroad  of  Major 
DoD  Actions. 

§  989.2    Concept. 

(a)  This  pa.-l  provides  a  framework  on 
how  to  comply  with  NEPA  according  to 
Air  Force  Policy  Directive  (.*  FPD)  32- 
70.  Environmental  Quality.* 

(b)  Major  Commands  (MAJCOMs) 
provide  additional  implementing 
guidance  in  their  supplemental 
publications  to  this  part  MAJCOM 
supplements  must  identif)'  the  specific 
offices  that  have  implementation 
responsibility  and  include  any  guidance 
needed  to  comply  with  this  part.  All 
references  to  MAJCOMs  in  this  part 
include  the  Air  National  Guard 
Readiness  Center  (ANGRC)  and  other 
agencies  designated  as  "MAJCOM 
equivalent"  by  HQ  USAF. 

§  989.3    Responsibilities. 

(a)  Office  of  the  Secretary  of  the  Air 
Force. 

(1)  The  Assistant  Secretary  of  the  Air 
Force  for  Manpower.  Reserve  Affairs. 
Installations  and  Environment  (SAF/ 
MI): 


'  Copies  of  the  publication  are  available,  at  cost, 
from  the  National  Technical  Information  Service, 
U.S.  Department  of  Commerce.  5285  Port  Roval 
Road.  Springfield.  VA  22151. 

JSee  footnote  1  to  §089.1. 
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(i)  Promulgates  and  oversees  policy  to 
ensure  integration  of  environmental 
considerat'ons. 

(ii)  Determines  the  level  of 
environmental  analysis  required  for 
especially  important,  visible,  or 
controversial  Air  Force  proposals  and 
approves  selected  Environmental 
Assessments  (EAs)  and  Findings  of  No 
Significant  Impact  (FONSIs). 

(iii)  Is  the  Uaison  on  environmental 
matters  with  Federal  agencies  and 
national-level  public  interest 
organizations. 

(iv)  Is  the  approval  authority  for  all 
En\ironmental  Impact  Statements  (EISs) 
prepared  for  Air  Force  actions,  whether 
classified  or  unclassified. 

(2)  The  General  Counsel  (SAF/GC): 
(i)  Provides  final  legal  advice  to  SAF/ 

MI,  HQ  USAF,  and  HQ  USAF 
Environmental  Protection  Committee 
(EPCLon  NEPA  questions. 

(3)  Office  of  Legislative  Liaison  (S.^F/ 
LL): 

(i)  DistrHutes  draft  and  final  EISs  to 
congressional  delegations. 

(ii)  Reviews  and  provides  the  Office  of 
the  Secretary  of  Defense  (OSD)  with 
analyses  of  the  Air  Force  position  on 
proposed  and  enrolled  legislation  and 
executive  department  testimony  dealing 
with  EIAP  issues. 

(4)  Office  of  Public  Affairs  (SAF/PA): 
(i)  Re\iews  environmental  documents 

requiring  Office  of  the  Secretary  of  the 
Air  Force  approval  prior  to  public 
release. 

(ii)  Assists  the  environmental 
planning  function  and  the  Air  Force 
Legal  Ser\'ices  Agency,  Trial  Judiciary 
Division  (AFLSA/JAJT)  in  planning  and 
conducting  public  scoping  meetings  and 
hearings. 

(iii)  Ensures  that  public  affairs  aspects 
of  all  EIAP  actions  are  conducted  in 
accordance  with  AFI  35-202. 
Environmental  Community 
Involveme  1 3. 

(iv)  The  National  Guard  Bureau. 
Office  of  Public  Affairs  (NGB/PA)  will 
assume  the  responsibilities  of  SAF/TA 
for  the  EIAP  involving  the  National 
Guard  Bureau,  Air  Directorate. 

(b)  Headquarters  United  States  Air 
Force  (HQ  USAF).  The  Civil  Engineer 
(HQ  USAF/CE)  formulates  and  oversees 
execution  of  EIAP  policy.  The  National 
Guard  Bureau  Air  Directorate  (NGB/CF) 
oversees  the  EIAP  for  Air  National 
Guard  actions. 

(c)  MAJCOMs,  Air  Force  Resene 
(AFRES).  ANG.  and  Field  Operating 
Agencies  (FOAs).  These  organizations 
establish  procedures  that  comply  with 
this  part  wherever  they  are  the  host  unit 
for  preparing  and  using  required 


environmental  documentation  in 
making  decisions  about  proposed 
actions  and  programs  within  their 
commands. 

(1)  Air  Force  Center  for 
Environmental  Excellence  (AFCEE).  The 
AFCEE  Environmental  Conservation 
and  Planning  Directorate  (AFCEE/EC) 
provides  technical  assistance  to  major 
commands  and  the  Base  Conv'ersion 
Agency. 

(2)  Air  Force  Regional  Compliance 
Offices  (RCOs).  RCOs  review  other 
agency  environmental  documents  that 
may  ha^■e  an  impact  on  the  Air  Force. 
Requests  for  review  of  such  documents 
should  be  directed  to  the  proper  RCG 
(Atlanta,  Dallas,  or  San  Francisco)  along 
with  any  relevant  comments.  The  RCO: 

(i)  Notifies  the  proponent,  after 
receipt,  that  the  RCO  is  the  single  point 
of  contact  for  the  Air  Force  re\iew  of  the 
document. 

(ii)  Requests  comments  from 
potentially  affected  installations, 
MAJCOMs,  the  ANG,  and  HQ  USAF,  as 
required. 

(iii)  Consolidates  comments  into  the 
Air  Force  official  response  and  submits 
the  final  response  to  the  proponent. 

(iv)  Provides  to  HQ  USAF,  the 
appropriate  MAJCOMs  and  installations 
a  copy  of  the  final  response  and  a 
complete  set  of  all  review  comments. 

(3)  Headquarters  Air  Force  Materiel 
Command  (HQ  AFMC).  HQ  AFMC  is 
responsible  for  applying  EL\P  to  all 
proposed  Air  Force  weapons  systems 
and  modifications  to  existing  systems. 
These  documents  may  be  used  as  a  basis 
for  tiering  documents  in  subsequent 
system  beddown  environmental 
analyses  (see  §  989. 10).  HQ  .AFMC 
ensures  that: 

(i)  Environmental  documents  for 
acquisition  of  systems  required  for 
Defense  Acquisition  Board  (DAB) 
decisions  are  completed  prior  to  DAB 
milestone  decisions. 

(ii)  Detailed  guidance  on  the  EIAP  for 
acquisition  programs,  contained  in  DoDI 
5000.2,  part  6,  Section  I;  DoD  Manual 
5000. 2~M,  part  4,  Section  F  (Integrated 
Program  Summary)  ■*;  Air  Force 
supplements,  is  complied  with  or  is 
followed.  Analysis  requirements  in  this 
part  apply  where  the  Air  Force  is  the 
sole  acquisition  agent  or  the  lead  service 
for  joint  programs. 

(iii)  EIAP  studies  involving  real 
property,  facilities,  personnel,  and 
training  to  support  acquisition  programs 
are  coordinated  through  the  HQ  .\PMC 
environmental  planning  fjnctior.. 

(d)  Environmental  Planning  Function 
(EPFj.  The  EPF  is  the  interdisciplinary 


staff,  at  any  level  of  command, 
responsible  for  the  EL\P.  The  EPF: 

(1)  Assists  the  proponent  in  preparing 
a  DOPAA  and  actively  supports  the 
proponent  during  all  phases  of  the 
EIAP. 

(2)  Evaluates  proposed  actions  and 
completes  Sections  II  and  III  of  AF  Form 
813,  Request  for  Environmental  Impact 
Analysis,  subsequent  to  submission  by 
the  proponent  and  determines  whether 

a  Categorical  Exclusion  (CATEX) 
applies.  The  EPF  responsible  official 
signs  the  AF  Form  813  certification. 

(3)  Identifies  and  documents,  with 
technical  advice  from  the 
bioenvironmental  engineer  and  other 
staff  members,  environmental  quality 
standards  that  relate  to  the  action  under 
evaluation. 

(4)  Prepares  environmental 
documents,  or  obtains  technical 
assistance  through  Air  Force  channels 
or  contract  support  and  adopts  the 
documents  as  official  Air  Force  papers 
when  completed  and  approved. 

(5)  Ensures  the  EIAP  is  conducted  on 
base-and  MAJCOM-level  plans, 
including  contingency  plans  for  the 
training,  movement,  and  operations  of 
Air  Force  personnel  and  equipment. 

(6)  Prepares  the  Notice  of  Intent  (NOI) 
to  prepare  an  EIS  with  assistance  from 
the  proponent  and  the  Public  Affairs 
Office. 

(7)  Prepares  applicable  portions  of  the 
Certificate  of  Compliance  for  each 
military  construction  project  according 
to  .AFI  32-10215. 

(e)  Proponent.  Each  office,  unit,  or 
activity  at  any  level  that  initiates  Air 
Force  actions  is  responsible  for: 

(1 )  Notifying  the  EPF  of  a  pending 
action  and  completing  Section  I  of  the 
AF  Form  813,  including  a  Descripfion  of 
Proposed  Action  and  Alternatives 
(DOPAA),  for  submittal  to  the  EPF. 

(2)  Identifving  key  decision  points 
and  coordinating  with  the  EPF  on  EIAP 
phasing  to  ensure  that  environmental 
documents  are  available  to  the  decision- 
maker before  the  final  decision  is  made 
and  ensuring  that  activities  associated 
with  the  proposal  are  not  implemented 
until  the  EIAP  is  complete. 

(3)  Integrating  the  EIAP  into  the 
planning  stages  of  a  proposed  program 
or  action  and,  with  the  EPF. 
determining  as  early  as  possible 
whether  to  prepare  an  EIS. 

(4)  Presenting  the  DOPAA  to  the  EPC 
for  review  and  comment. 

(5)  Coordinating  with  the  EPF  prior  to 
organizing  public  or  interagency 
meetings  which  deal  with  EIAP 
elements  of  a  proposed  action  and 


'  See  footnote  1  to  §  989.1. 
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involving  persons  or  agencies  outside 
the  Air  Force. 

(6)  Subsequent  to  the  decision  to 
prepare  an  EIS,  assisting  the  EPF  and 
Public  Affairs  Office  in  preparing  a  draft 
NOI  to  prepare  an  EIS.  All  NOIs  must 
be  forwarded  to  HQ  USAF/CEV  for 
revievk'  and  publication  in  the  Federal 
Register. 

(f)  Environmental  Protection 
Committee  (EPC).  The  EPC  helps 
commanders  assess,  review  and  approve 
EIAF  documents. 

(g)  Staff  Judge  Advocate  (S}A).  The 
Staff  Judge  Advocate: 

(1)  Advises  the  command-level 
proponent  EPF  and  EPC  on  CATEX 
determinations  and  the  legal  sufficiency 
of  environmental  documents. 

(2)  Advises  the  EPF  during  the 
scoping  process  of  issues  that  should  be 
addressed  in  EISs  and  on  procedures  for 
the  conduct  of  public  hearmgs. 

(3)  Coordinates  the  appointment  of 
the  independent  hearing  officer  with 
AFLSA/JAJT  (or  NGB/]A)  and  provides 
support  for  tlie  hearing  officer  in  cases 
of  public  hearings  on  the  draft  EIS. 

The  proponent  pays  administrative 
and  TDY  costs.  The  hearing  officer 
presides  at  hearings  and  makes  final 
decisions  regarding  hearing  procedures, 
with  concurrence  from  AF/CEV  (or 
ANGRC/CEV). 

(4)  Promptly  refers  all  matters  causing 
or  likely  to  cause  substantial  public 
controversy  or  litigation  through 
channels  to  AFLSA/J.\CE  (or  NGB/JA). 

(h)  Public  Affairs  Officer.  This  officer: 

(1)  Advises  the  EPF.  the  EPC,  and  the 
proponent  on  public  affairs  implications 
of  proposed  actions  and  reviews 
environmental  documents  for  public 
affairs  issues. 

(2)  ,^dvi.ses  the  EPF  during  the 
scoping  process  of  issues  that  should  be 
addressed  in  the  EIS. 

(3)  Prepares,  coordinates,  and 
distributes  news  releases  related  to  the 
proposal  and  associated  EIAP 
documents. 

(4)  Notifies  the  media  (television, 
radio,  newspaper)  and  purchases 
advertisements  when  newspapers  will 
not  run  notices  free  of  charge. 

(5)  For  more  comprehensive 
instructions  about  public  affairs 
activities  in  environmental  matters,  see 
AFI  35-202  6. 

(i)  Medical  Service.  The  Medical 
Service,  represented  by  the 
bioenvironmental  engineer,  provides 
technical  assistance  to  EPFs  in  the  areas 
of  environmental  health  standards, 
environmental  effects,  and 
environmental  monitoring  capabilities. 
The  Air  Force  Armstrong  Laboratory. 


'•See  iootnote  1  to  § 989.i. 


Occupational  and  Environmental  Health 
Directorate,  provides  additional 
technical  support. 

(j)  Safety  Office.  The  Safety  Office 
provides  technical  assistance  to  EPFs  to 
ensure  consideration  of  safety  standards 
and  requirements. 

§  989.4    Initial  considerations. 

Air  Force  personnel  will: 

(a)  Consider  and  document 
environmental  effects  of  proposed  Air 
Force  actions  through  Environmental 
Assessments  (EAs),  Environmental 
Impact  Statements  (EISs).  Findings  of 
No  Significant  Impact  (FONSIs).  and 
Records  of  Decision.  The  Air  Force  also 
considers  the  AF  Form  813.  the  EIS 
Record  of  Decision  (ROD),  and 
documents  prepared  according  to 
Executive  Order  (E.O.)  12114  to  be 
environmental  documents. 

(b)  Evaluate  proposed  actions  for 
possible  categorical  exclusion  (CATEX) 
from  environmental  impact  analysis 
(§989.33).  C.^TEXs  may  apply  to 
actions  in  the  United  States,  its 
territories  and  possessions,  and  abroad. 

(c)  Make  environmental  documents, 
comments,  and  responses,  including 
those  of  other  federal,  state,  and  local 
agencies  and  the  public,  part  of  the 
record  available  for  review  and  use  at  all 
levels  of  decision-making. 

(d)  Ensure  that  alternatives 
considered  by  the  decision-maker  are 
both  reasonable  and  within  the  range  of 
alternatives  analyzed  in  the 
environmental  documents. 

(e)  Review  the  specific  alternatives 
analyzed  in  the  EIAP  when  evaluating 
the  proposal  prior  to  decision-making. 

(f)  Pursue  the  objective  of  furthering 
foreign  policy  and  national  security 
interests  while  at  the  same  time 
considering  important  environmental 
factors. 

(g)  Consider  the  environmental  effects 
of  actions  that  affect  the  global 
commons. 

(h)  Carry  out  actions  that  affect  the 
environment  of  a  foreign  nation  in  a 
way  that  allows  consideration  of  the 
environment,  existing  international 
agreements,  and  the  sovereignty  of  other 
nations  (§989.35). 

(i)  Determine  whether  any  foreign 
government  should  be  informed  of  the 
availabihty  of  environmental 
docum,ents.  Formal  arrangements%vith 
foreign  governments  concerning 
environmental  matters  and 
communications  with  foreign 
governments  concerning  environmental 
agreements  will  be  coordinated  with  the 
Department  of  State  by  SAF/MIQ 
through  the  Assistant  Secretary  of 
Defense.  This  coordination  requirement 
does  not  apply  to  informal  working- 


level  communications  and 
arrangements. 

§989.5    Organizational  relationships. 

The  host  EPF  manages  the  EIAP  using 
an  interdisciplinary  team  approach. 
This  is  especially  important  for  tenant- 
proposed  actions,  because  the  host 
command  is  responsible  for  the  EIAP  for 
actions  related  to  the  host  command's 
installations. 

(a)  The  host  command  prepares 
environmental  documents  internally  or 
directs  the  host  base  to  prepare  the 
environmental  documents. 
Environmental  document  preparation 
may  be  by  contract  (requiring  the  tenant 
to  fund  the  EIAP),  or  by  the  tenant  unit. 
Regardless  of  the  preparation  method, 
the  host  command  will  ensure  the 
required  environmental  analysis  is 
accomplished.  The  host  EPC  must 
approve  the  EIAP  documents  before  a 
decision  is  made  on  the  proposal  and  an 
action  is  undertaken. 

(b)  For  aircraft  beddown  and  unit 
realignment  actions,  program  elements 
are  identified  in  the  Program  Objective 
Memorandum.  Subsequent  Program 
Change  Requests  must  include  AF  Form 
813.  When  a  program  for  a  given  year 
has  sufficient  support.  HQ  USAF/XOO 
notifies  the  host  command  or  NGB/XO 
to  initiate  the  EIAP.  For  classified 
actions.  MAJCOMs  and  ANG  begin 
reporting  monthly  EIAP  status  to  HQ 
USAF/XO  (copy  to  SAF/MIQ  and  HQ 
USAF/CEV)  while  the  proposal  is  still 
classified,  and  upon  declassification,  to 
HQ  USAF/CEV.  MAJCOMs  and  ANG 
continue  reporting  until  the  EI.\P  is 
complete  for  all  projects. 

(c)  To  ensure  timely  initiation  of  the 
EI.\P.  SAF/AQ  forwards  information 
copies  of  all  Mission  Need  Statements 
(MNSs)  and  System  Operational 
Requirements  Documents  (SORDs)  to 
SAF/MIQ.  HQ  USAF/CEV  (or  ANGRC/ 
CEV),  the  Air  Force  Medical  Operations 
Agency.  Aerospace  Medicine  Office 
(AFMOA/SG).  and  the  affected 
MAJCOM  EPFs. 

(d)  The  MAJCOM  of  the  scheduling 
unit  managing  affected  airspace  is 
responsible  for  preparing  and  approving 
environmental  analyses.  The  scheduling 
unit's  higher  headquarters  may  choose 
whether  to  prepare  the  en\  ironmental 
document,  but  is  ultimately  responsible 
for  EIAP  document  accomplishment  and 
approval. 

§  989.6    Budgeting  and  funding. 

Contract  EIAP  efforts  are  proponent 
MAJCOM  responsibilities.  For  HQ 
AFMC,  the  system  program  office  or 
project  office  budgets  and  funds  EI,\P 
efforts  relating  to  research, 
development,  testing,  and  evaluation 
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activities.  Each  year,  the  EPF  budgets  for 
the  anticipated  EIAP  workload  based  on 
reports  of  command  proponents.  If 
proponent  offices  exceed  the  budget  in 
a  given  year  or  identify  unforeseen 
requirements,  the  proponent  offices 
must  provide  the  remaining  funding. 

S  989.7    Requests  from  non-Air  Fores 
agwiciM  or  entitles. 

Non-Air  Force  agencies  or  entities 
may  request  the  Air  Force  to  undertake 
an  action,  such  as  issuing  a  permit  or 
outleasing  Air  Force  property,  that  may 
ultimately  benefit  the  requester  or  an 
agency  other  than  the  Air  Force.  The 
EPF  and  other  Air  Force  staff  elements 
must  identify  such  requests  and 
coordinate'  with  the  proponent  of  the 
non-Air  Force  proposal,  as  well  as  with 
concerned  state,  local,  and  tribal 
authorities. 

(a)  Air  Force  decisions  on  such 
proposals  must  take  into  consideration 
the  potential  environmental  impacts  of 
the  applicant's  proposed  activity  (as 
described  in  an  Air  Force  environmental 
doctiment),  insofar  as  the  proposed 
action  involves  Air  Force  property  or 
programs,  or  requires  Air  Force 
approval. 

(b)  The  Air  Force  may  require  the 
requester  to  prepare,  at  the  requester's 
expense,  an  analysis  of  environmental 
impacts  (40  CFR  1506.5).  or  the 
requester  may  be  required  to  pay  for  an 
EA  or  nS  to  be  prepared  by  a  contractor 
selected  and  supervised  by  the  Air 
Force.  The  EPF  may  permit  requesters  to 
submit  draft  EAs  for  their  proposed 
actions,  except  for  actions  described  in 

§  989.16(a)  dnd  (b),  or  for  actions  the 
EPF  has  reason  to  beUeve  will 
ultimately  require  an  EIS.  In  the  latter 
case,  the  EPF  has  the  responsibility  to 
prepare  the  environmental  document. 
The  fact  that  the  requester  has  prepared 
environmental  documents  at  its  own 
expense  does  not  commit  the  Air  Force 
to  allow  or  undertake  the  proposed 
action  or  its  alternatives.  "The  requester 
is  not  entitled  to  any  preference  over 
other  potential  parties  with  whom  the 
Air  Force  might  contract  or  make 
similar  arrangements. 

(c)  In  no  event  is  the  requester  who 
prepares  or  funds  an  environmental 
analysis  entitled  to  reimbursement  from 
the  Air  Force.  When  requesters  prepare 
environmental  documents  outside  the 
Air  Force,  the  Air  Force  must 
independently  evaluate  and  approve  the 
scope  and  "ontent  of  the  environmental 
analyses  before  using  the  analyses  to 
fulfill  EIAP  requirements.  Any  outside 
environmental  analysis  must  evaluate 
reasonable  alternatives  as  defined  in 
§989.8. 


§  989.8    Analysis  of  alternatives. 

The  Air  Force  must  analyze 
reasonable  alternatives  to  the  proposed 
action  and  the  "no  action"  alternative  in 
all  EAs  and  EISs,  as  fully  as  the 
proposed  action  alternative. 

(a)  "Reasonable"  alternatives  are 
those  that  meet  the  underlying  purpose 
and  seed  for  the  proposed  action  and 
that  would  cause  a  reasonable  person  to 
inquire  further  before  choosing  a 
particular  course  of  action.  Reasonable 
alternatives  are  not  limited  to  those 
directly  within  the  power  of  the  Air 
Force  to  implement. 

They  may  involve  another 
government  agency  or  military  service 
to  assist  in  the  project  or  even  to  become 
the  lead  agency.  The  Air  Force  must 
also  consider  reasonable  alternatives 
raised  during  the  scoping  process  (see 
§989.18)  or  suggested  by  others,  as  well 
as  combinations  of  alternatives.  The  Air 
Force  need  not  analyze  highly 
speculative  alternatives,  such  as  those 
requiring  a  major,  unlikely  change  in 
law  or  governmental  policy.  If  the  Air 
Force  identifies  a  large  number  of 
reasonable  alternatives,  it  may  limit 
alternatives  selected  for  detailed 
environmental  analysis  to  a  reasonable 
range  or  to  a  reasonable  number  of 
examples  covering  the  full  spectrum  of 
alternatives. 

(b)  The  Air  Force  may  expressly 
eliminate  alternatives  from  detailed 
analysis,  based  on  reasonable  selection 
standards  (for  example,  operational, 
technical,  or  environmental  standards 
suitable  to  a  particular  project). 
Proponents  may  develop  written 
selection  standards  to  firmly  establish 
what  is  a  "reasonable"  alternative  for  a 
particular  project,  but  they  must  not  so 
narrowly  define  these  standards  that 
they  unnecessarily  limit  consideration 
to  the  proposal  initially  favored  by 
proponents.  This  discussion  of 
reasonable  alternatives  applies  equally 
to  EAs  and  EISs. 

(c)  Except  where  excused  by  law,  the 
Air  Force  must  always  consider  and 
assess  the  environmental  impacts  of  the 
"no  action"  alternative.  "No  action" 
may  mean  either  that  current 
management  practice  will  not  change  or 
that  the  proposed  action  will  not  take 
place.  If  no  action  would  result  in  other 
predictable  actions,  those  actions 
should  be  discussed  within  the  no 
action  alternative  section.  The 
discussion  of  the  no  action  alternative 
and  the  other  alternatives  should  be 
comparable  in  detail  to  that  of  the 
proposed  action. 

§  989:9    Lead  and  cooperating  agency. 

When  the  Air  Force  is  a  cooperating 
agency  in  the  preparation  of  an  ELS,  the 


Air  Force  reviews  and  approves 
principal  environmental  documents 
within  the  EIAP  as  if  they  were 
prepared  by  the  Air  Force.  The  Air 
Force  executes  a  Record  of  Decision  for 
its  program  decisions  that  are  based  on 
an  EIS  for  which  the  Air  Force  is  a 
cooperating  agency.  SAF/MIQ  is  the  Air 
Force  authority  that  approves  all  EISs, 
whether  the  Air  Force  is  the  lead  or  a 
cooperating  agency.  The  Air  Force  may 
also  be  a  lead  or  cooperating  agency  on 
an  EA  using  similar  procedures,  but  the 
MAJCXDM  EPC  reteuns  approval 
authority  unless  otherwise  directed  by 
HQ  USAF.  Before  invoking  provisions 
of  40  CFR  1501.5(e),  the  lowest 
authority  level  possible  resolves 
disputes  concerning  which  agency  is  the 
lead  or  cooperating  agency. 

§989.10    Tiering. 

The  Air  Force  should  use  tiered  (40 
CFR  1502.20)  environmental 
documents,  and  environmental 
documents  prepared  by  other  agencies, 
to  eliminate  repetitive  discussions  of  the 
same  issues  and  to  focus  on  the  issues 
relating  to  specific  actions.  If  the  Air 
Force  adopts  another  federal  agency's 
environmental  document,  subsequent 
Air  Force  environmental  documents 
may  also  be  tiered. 

§  989.11    Combining  EIAP  with  other 
documentation. 

(a)  The  EPF  combines  environmental 
analysis  with  other  related 
documentation  when  practicable  (40 
CFR  1506.4)  following  the  procedures 
prescribed  by  the  CEQ  regulations  and 
this  part. 

(b)  The  EPF  must  integrate 
comprehensive  planning  (AFI  32- 
7062)  I  with  the  requirements  of  NEPA 
and  the  EIAP.  Prior  to  making  a  decision 
to  proceed,  the  EPF  must  analyze  the 
environmental  impacts  that  could  result 
from  implementation  of  a  proposal 
identified  in  the  comprehensive  plan. 

§989.12    Air  Force  Form  813,  Request  for 
Environmental  Impact  Analysis. 

The  Air  Force  uses  AF  Form  813  to 
document  the  need  for  environmental 
analysis  or  for  certain  CATEX 
determinations  for  proposed  actions. 
The  form  helps  narrow  and  focus  the 
issues  to  potential  adverse 
environmental  impacts.  AF  Form  813 
must  be  retained  with  the  EA  or  EIS  to 
record  the  focusing  of  environmental 
issues.  The  rationale  for  not  ^dressing 
environmental  issues  must  also  be 
recorded  in  the  EIAP  document. 


■•  See  footnote  1  to  §  989.1. 
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§989.13    Categorical  exdusion  (CATEX). 

(a)  CATEXs  apply  to  those  classes  of 
actions  that  do  not  individually  or 
cumulatively  have  potential  for 
significant  effect  on  the  environment 
and  do  not,  therefore,  require  further 
environmental  analysis  in  an  EA  or  an 
EIS.  The  list  of  Air  Force-approved 
CATEXs  is  in  §  989.33.  Command 
supplements  may  not  add  CATEXs  or 
expand  the  scope  of  the  CATEXs  in 
§989.33. 

fl))  Characteristics  of  categories  of 
actions  that  usually  do  not  require 
ciiher  an  EIS  or  an  ElA  (in  the  absence 
of  extraordinary  circumstances)  include: 

(1)  Minimal  adverse  effect  on 
environmental  quality. 

(2)  No  significant  change  to  existing 
environmental  conditions. 

(3)  No  significant  cumulative 
(•nvironmental  impact. 

(4)  Socioeconomic  effei:ts  only. 

(5)  Similarity  to  actions  previously 
assessed  and  found  to  have  no 
significant  environmental  impacts. 

tc)  CATEXs  apply  to  actions  in  the 
United  States  and  abroad.  General 
exemptions  specific  to  foreign  nations 
ajid  protected  global  resources  are  in 
§  089.35.  The  EPF  or  other  decision- 
maker forward^  requests  for  additional 
excm.ption  determinations  (see 
§  989.35(c)(2))  for  actions  that  will  have 
an  impact  on  foreign  nations  and 
protected  global  resources  to  HQ  USAF/ 
CEV  with  a  justification  letter. 

(d)  Normally,  any  decision-making 
level  may  determine  the  appHcability  of 
a  CATEX  and  need  not  formally  record 
the  determination  on  AF  Form  813. 
except  as  noted  in  the  CATEX  list. 

§989.14    Environmental  assessment  (EA). 

(a)  When  a  proposed  action  is  one  not 
usually  requiring  an  EIS  and  is  not 
categorically  excluded,  the  EPF  must 
prepare  an  EA  (40  CFR  1508.9).  Ever>' 
EA  must  lead  to  either  a  Finding  of  No 
Significant  Impact  (FONSI),  a  decision 
to  prepare  an  EIS,  or  no  decision  on  the 
proposal. 

(b)  Whenever  a  proposed  action 
usually  requires  an  EIS.  the  EPF 
responsible  for  the  EIAP  may  prepare  an 
E.'\  to  definitively  determine  if  an  EIS  is 
required  based  on  the  analysis  of 
environmental  impacts.  Alternatively, 
the  EPF  may  choose  to  bypass  the  EA 
and  proceed  with  preparation  of  an  EIS. 

(c)  An  EA  is  a  vnitten  analysis  which 
scr\'es  to: 

(1)  Provide  analysis  sufficient  to 
determine  whether  to  prepare  an  EIS  or 
FONSI. 

(2)  Aid  the  Air  Force  in  compljnng 
with  the  NEPA  when  no  EIS  is  required. 

(d)  An  EA  discusses  the  need  for  the 
proposed  action,  reasonable  alternatives 


to  the  proposed  action,  the  affected 
environment,  the  environmental 
impacts  of  the  proposed  action  and 
alternatives  (including  the  "no  action" 
alternative),  and  a  listing  of  agencies 
and  persons  consulted  during 
preparation. 

(e)  The  format  for  the  EA  is  the  same 
as  the  EIS.  The  alternatives  section  of  an 
EA  and  an  EIS  are  similar  and  should 
follow  the  alternatives  analysis 
guidance  outlined  in  §  989.8. 

(f)  The  EPF  should  design  the  EA  to 
facilitate  rapidly  transforming  the 
document  into  an  EIS  if  the 
environmental  analysis  reveals  a 
significant  impact. 

(g)  Certain  EAs  require  SAF/MIQ 
approval  because  they  involve  topics  of 
special  importance  or  interest.  Unless 
directed  otherwise  by  SAF/MIQ,  the 
EPF  must  forward  the  following  types  of 
EAs  to  SAF/MIQ  through  HQ  USAF/ 
CEV  (copy  to  AFCEE/EC  for  technical 
review),  along  with  an  unsigned  FONSI: 

(1)  EAs  for  actions  where  the  Air 
Force  has  wetlands  or  fioodplains 
compliance  responsibilities  (E.O.  11988 
and  E.O.  1 1990).  A  Finding  of  No 
Practicable  Alternative  (FONPA)  must 
be  submitted  to  HQ  USAF/CE\'  when 
the  alternative  selected  is  located  in 
wetlands  or  fioodplains,  and  must 
discuss  why  no  other  practicable 
alternative  exists  to  avoid  impacts.  Refer 
to  AFI  32-7064.  Integrated  Natural 
Resources  Management.* 

(2)  System  acquisition  EAs. 

(3)  All  EAs  on  non-Air  Force  agency 
proposals  that  require  an  Air  Force 
decision,  such  as  use  of  Air  Force 
property  for  highways  and  joint-use 
proposals. 

(4)  EAs  for  actions  that  require  the  Air 
Force  to  make  conformity 
determinations  pursuant  to  the  Clean 
Air  Act,  as  amended,  and  the 
implementing  rules.  Conformity 
determinations  are  made  bv  SAF/MIQ, 
see  §989.28. 

(h)  A  few  examples  of  actions  that 
normally  require  preparation  of  an  EA 
(except  as  indicated  in  the  CATEX  list) 
include: 

(1)  Pubhc  land  withdrawals  of  less 
than  5.000  acres. 

(2)  Minor  mission  realignments  and 
aircraft  beddowns. 

(3)  Building  construction  on  base 
within  developed  areas. 

(4)  Minor  modifications  to  Military 
Operating  Areas  (MOAs),  air-to-ground 
weapons  ranges,  and  military  training 
routes. 

(5)  Remediation  of  hazardous  waste 
disposal  sites. 

(i)  Abbreviated  environmental 
assessment.  In  special  circumstances, 


'See  footnote  1  to §989.1. 


when  the  potential  environmental 
impacts  of  a  proposed  action  are  clearly 
insignificant  (as  documented  on  AF 
Form  813)  and  none  of  the  CATEXs  in 
§  989.33  apply,  the  EPF  can  use  an 
abbreviated  EA  to  assess  the  action.  At 
a  minimum,  the  abbreviated  EA  will 
consist  of: 

(1)  AF  Form  813  with  attachments 
analyzing  the  proposed  action  and 
alternatives. 

(2)  A  concise  description  of  the 
affected  environment. 

13)  A  concise  FONSI.  signed  by  the 
installation  or  MAJCOM  EPC 
Chairperson  (see  §  989.15). 

(j)  The  Air  Force  should  involve 
environmental  agencies,  apphcants.  and 
the  public  in  the  preparation  of  EAs  to 
the  extent  practicable  (40  CFR 
1501.4(b)).  The  extent  of  involvement 
usually  coincides  with  the  magnitude 
and  complexity  of  the  proposed  action 
and  its  potential  environmental  effect 
on  the  area.  While  the  document  is  in 
preparation,  the  EPF  does  not  need  to 
provide  it  to  the  general  public  or  to 
regulatory  agencies,  but  may  distribute 
it  to  potentially  interested  individuals 
and  agencies.  For  proposed  actions 
described  in  §  989.15(f).  consider 
whether  the  EIS  scoping  process 
described  in  §  989.18  would  be 
appropriate. 

§  989.15    Finding  of  no  significant  impact 
(FONSI). 

(a)  The  FONSI  (40  CFR  1508.13) 
briefly  describes  why  an  action  would 
not  have  a  significant  effect  on  the 
environment  and  thus  will  not  be  the 
subject  of  an  EIS.  The  FONSI  must 
summarize  the  EA  or  have  it  attached 
and  incorporated  by  reference,  and  must 
note  any  other  environmental 
documents  related  to  the  action. 

(b)  If  the  EA  is  not  attached,  the 
FONSI  must  include: 

(1)  Name  of  the  action. 

(2)  Brief  description  of  the  action 
(including  alternatives  considered  and 
the  chosen  alternative). 

(3)  Brief  discussion  of  anticipated 
environmental  effects. 

(4)  Conclusions  le?ding  to  the  FONSI. 

(5)  All  mitigation  actions  that  will  be 
adopted  with  implementation  of  the 
proposal  (see  §989.22). 

(c)  Keep  FONSIs  as  brief  as  possible. 
Most  FONSIs  should  not  exceed  two 
typewTitten  pages.  Stand-alone  FONSIs 
without  an  attached  EA  mav  be  longer. 

(d)  For  actions  of  regional  or  local 
interest,  disseminate  the  FONSI 
according  to  §  989.23.  The  MAJCOM 
and  NGB  are  responsible  for  release  of 
FONSIs  to  regional  offices  of  federal 
agencies,  the  state  single  point  of 
contact  (SPOC),  and  state  agencies 
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concurrent  with  local  release  by  the 
installations. 

(e)  The  EPF  must  provide  the  FONSI 
and  complete  EA  to  organizations  and 
individuals  requesting  them  and  to 
whomever  the  proponent  or  the  EPF  has 
reason  to  believe  are  interested  in  the 
action.  The  EPF  provides  copies  of  the 
documents  without  cost  to  organizations 
and  individuals  requesting  them,  to  the 
extent  practicable.  The  FONSI 
transmittal  date  (date  of  letter  of 
transmittal)  to  the  SPOC  or  other 
interested  party  is  the  official 
notification  date. 

(1)  The  EPF  must  make  the  draft  EA/ 
FONSI  available  to  the  affected  public 
(40  CFR  1501.4(e)(1)),  unless  disclosure 
is  precluded  for  security  classification 
reasons.  Before  making  a  final 
determination  to  prepare  an  EIS.  or 
before  the  FONSI  is  signed  and  the 
action  is  implemented,  the  EPF  must 
allow  sufficient  time  to  receive 
comments  from  the  public.  The  time 
period  will  reflect  the  magnitude  of  the 
proposed  action  and  its  potential  for 
controversy.  The  EPF  considers 
comments  and  incorporates  them, 
where  appropriate,  into  the  EA  as  noted 
in  §  989.19(d). 

(2)  As  a  rule,  the  same  organizational 
level  that  prepares  the  EA  reviews  and 
recommends  the  FONSI  for  approval  bv 
the  EPC.  MAJCOMs  may  decide  the 
level  of  EA  approval  and  FONSI 
signature. 

(3)  Air  Force  staff  must  get  permission 
to  deviate  from  the  procedures  outlined 
in  this  part  from  SAF/MIQ  in 
accordance  with  §  989.30,  Special  and 
emergency  procedures. 

(f)  In  the  following  circumstances,  the 
draft  FONSI  is  made  available  for  public 
review  for  at  least  30  days  before  a  final 
determination  on  EIS  preparation  is 
made  or  before  FONSI  approval  and 
implementing  the  action  (40  CFR 
1501.4(e)(2)): 

(1)  When  the  proposed  action  is.  or  is 
closely  similar  to.  one  that  usually 
requires  preparation  of  an  EIS  (see 
§989.16). 

(2)  If  it  is  an  unusual  case,  a  new  kind 
of  action,  or  a  precedent-setting  case  in 
terms  of  its  potential  environmental 
impacts. 

(3)  If  the  proposed  action  would  be 
located  in  a  floodplain  or  wetland. 

{  989.1 6    Environmental  impact  statement 
(EIS). 

(a)  Certain  classes  of  environmental 
impacts  require  preparation  of  an  EIS 
(40  CFR  part  1502).  These  include,  but 
are  not  limited  to: 

(1)  Potential  for  significant 
degradation  of  the  environment. 


(2)  Potential  for  significant  threat  or 
hazard  to  public  health  or  safety. 

(3)  High  public  controvei-sy 
concerning  the  significance  or  nature  of 
the  biophysical  environmental  impact  of 
a  proposed  action. 

fb)  Certain  other  actions  normally,  but 
not  always,  require  an  EIS.  These 
include,  but  are  not  Hmited  to; 

(1)  Public  land  withdrawals  of  over 
5,000  acres  (Engle  Act.  43  U.S.C.  155- 
158). 

(2)  Establishment  of  new  air-to- 
ground  weapons  ranges. 

(3)  Site  selection  of  new  airfields. 

(4)  Site  selection  of  major 
installations. 

(5)  Development  of  major  new 
weapons  systems  (at  decision  points 
that  involve  demonstration,  validation, 
production,  deplo\-ment,  and  area  or 
site  selection  for  deployment). 

(6)  Establishing  or  expanding 
supersonic  training  areas  over  land 
below  30,000  feet  MSL  (mean  sea  level). 

(7)  Reuse  and  disposal  of  closing 
installations. 

§  989.17     Notice  of  intent  (NOi). 

The  EPF  must  furnish  to  HQ  USAF/ 
CEV  the  NOI  (40  CFR  1508.22) 
describing  the  proposed  action  for 
publication  in  the  Federal  Register.  The 
EPF,  through  the  host  base  public  affairs 
office,  will  also  provide  the  NOI  to 
newspapers  and  other  media  in  the  area 
potentially  affected  by  the  proposed 
action.  The  EPF  must  provide  copies  of 
the  notice  to  the  proper  state  SFOC  (E.O. 
12372)  and  must  also  distribute  it  to 
requesting  agencies,  organizations,  and 
individuals.  The  EPF  must  also  forward 
the  completed  DOPAA  along  with  the 
draft  NOI  to  HQ  USAF  for  review. 

§989.18    Scoping. 

After  publication  of  the  NOI  for  an 
EIS,  the  EPF  must  initiate  the  public 
scoping  process  (40  CFR  1501.7)  to 
determine  the  scope  of  issues  to  be 
addressed  and  to  help  identify 
significant  environmental  issues  to  be 
analyzed  in  depth.  Methods  of  scoping 
range  from  soliciting  written  comments 
to  conducting  public  scoping  meetings 
(see  40  CFR  1501.7  and  1506.6(e)).  The 
purpose  of  this  process  is  to  de- 
emphasize  insignificant  issues  and 
focus  tlie  scope  of  the  environmental 
analysis  on  significant  issues  (40  CFR 
1500.4(g)).  The  result  of  scoping  is  that 
the  proponent  and  EPF  determine  the 
ranga  of  actions,  alternatives,  and 
impacts  to  be  considered  in  the  EIS  (40 
CFR  1508.25).  The  EPF  must  send 
meeting  plans  for  scoping  meetings  to 
AF/CEV  (or  ANGRC/CEV)  for  SAF/MIQ 
concurrence  no  later  than  30  days  prior 
to  the  first  scoping  meeting.  Scoping 


meeting  plans  are  similar  in  content  to 
public  hearing  plans  (see  §  989.36). 

§989.19    Draft  EIS. 

(a)  The  EPF  prepares  a  Preliminary 
Draft  EIS  (PDEIS)  (40  CFR  1502.9)  based 
on  the  scope  of  issues  decided  on 
during  the  scoping  process.  The  format 
of  the  EIS  must  be  in  accordance  with 
the  format  recommended  in  the  CEQ 
regulations  (40  CFR  1502.10  and 
1502.11).  The  CEQ  regulations  indicate 
that  EISs  are  normally  fewer  than  150 
pages  (300  pages  for  proposals  of 
unusual  complexity).  The  EPF  provides 
a  sufficient  number  of  copies  of  the 
PDEIS  to  HQ  USAF/CEV'for  HQ  USAF 
EPC  review  and  AFCEE/EC  for  technical 
revie^v. 

(h)  After  the  HQ  USAF  EPC  review. 
the  EPF  makes  anv  necessary  revisions 
to  the  PDEIS  and  forwards  it  to  HQ 
USAF/CEV  as  a  Draft  EIS  for  security 
and  policy  review.  Once  the  Draft  EIS  is 
approved,  HQ  USAF/CEV  notifies  the 
EPF  to  print  sufficient  copies  of  the 
Draft  EIS  for  distribution  to 
congressional  delegations  and  interested 
agencies.  After  congressional 
distribution,  the  EPF  sends  the  Draft  EIS 
to  all  others  on  the  distribution  list.  HQ 
USAF/CEV  then  files  the  document 
with  the  Environmental  Protection 
Agency  (EPA)  and  provides  a  copy  to 
the  Deputy  Under  Secretary  of  Defense 
for  Environmental  Security. 

(c)  Public  review  of  draft  EIS  (40  CFR 
1502.19). 

(1)  The  public  comment  period  for  the 
Draft  EIS  is  at  least  45  days  from  the 
publication  date  of  the  notice  of 
availability  of  the  Draft  EIS  in  the 
Federal  Register.  EPA  publishes  in  the 
Federal  Register,  each  week,  a  notice  of 
availability  of  EISs  filed  during  the 
preceding  week.  This  pubhc  comment 
period  may  be  extended  an  additional 
15  days,  af  the  request  of  the  EPF.  If  the 
Draft  EIS  is  unusually  long,  the  EPF  may 
distribute  a  summary  to  the  public  with 
an  attached  list  of  locations  (such  as 
public  libraries)  where  the  entire  Draft 
EIS  may  be  reviewed.  The  EPF  must 
distribute  the  full  Draft  EIS  to  certain 
entities,  for  example  agencies  with 
jurisdiction  by  law  or  agencies  with 
special  expertise  in  evaluating  the 
environmental  impacts,  and  anyone  else 
requesting  the  entire  Draft  EIS  (40  CFR 
1502.19). 

(2)  The  EPF  holds  pubhc  hearings  on 
the  Draft  EIS  according  to  the 
procedures  in  40  CFR  1506.6  (c)  and  (d). 
Hearings  take  place  no  sooner  than  15 
days  after  the  Federal  Register  notice  of 
availability  and  at  least  15  days  before 
the  end  of  the  comment  period. 
Scheduling  hearings  toward  the  end  of 
the  comment  period  is  encouraged  to 
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allow  the  public  to  obtain  and  more 
thoroughly  review  the  Draft  EIS.  The 
EPF  must  provide  hearing  plans  to  HQ 
USAF/CEV  (or  ANGRaCEV)  for  SAF/ 
MIQ  concurrence  no  later  than  30  days 
prior  to  the  first  public  hearing.  See 
§989.35  for  pubUc  hearing  procedures. 

(d)  Response  to  comments  (40  CFR 
1503.4).  The  EPF  must  incorporate  its 
responses  to  comments  in  the  Final  EIS 
by  either  modihang  the  text  or 
providing  a  written  explanation  in  the 
comments  section.  The  EPF  may  group 
comments  of  a  similar  nature  together  to 
comprise  a  common  response  and  may 
also  respond  to  individuals  separately. 
Comments  that  are  not  substantive,  that 
merely  oppose  the  proposal,  that  debate 
the  purpose  or  need  for  it,  or  that 
otherwise  do  not  call  for  a  response  that 
would  enhance  the  environmental 
analysis,  do  not  require  a  specific 
response. 

§989^0    Final  E(S. 

(a)  If  changes  in  the  Draft  EIS  are 
minor  or  Umited  to  factual  corrections 
and  responses  to  comments,  the 
proponent  may,  with  the  prior  approval 
of  SAF/MIQ,  prepare  a  document 
containing  only  Draft  EIS  comments.  Air 
P'orce  responses,  and  errata  sheets  of 
changes  staffed  to  the  HQ  USAF  EPC  for 
coordination.  However,  the  proponent 
must  submit  the  Draft  EIS  and  all  of  the 
above  documents,  with  a  new  cover 
sheet  indicating  that  it  is  a  Final  EIS  (40 
CFR  1503.4(c)].  to  HQ  USAF/CEV  for 
filing  with  the  EPA  (40  CFR  1506.9).  If 
more  e.xtensive  modifications  are 
required,  the  EPF  must  prepare  a 
Preliminary  Final  EIS  incorporating 
these  modifications  for  coordination 
within  the  Air  Force.  Regardless  of 
which  procedure  is  followed,  the  Final 
EIS  must  be  processed  in  the  same  way 
as  the  Draft  EIS,  except  that  the  public 
need  not  be  invited  to  comment  during 
the  30-day  post-filing  waiting  period. 
Tlie  EPF  does  not  need  to  respond  to 
public  comments  received  during  this 
period. 

fb)  The  EPF  processes  all  necessary 
revisions  or  supplements  to  EISs  (40 
CFR  1502.9)  in  the  same  way  as  the 
original  draft  and  final  EIS,  except  that 
a  new  scoping  process  is  not  required. 

§  989^1    Record  of  (ieciston  (ROD). 

(a)  A  ROD  (40  CFR  1505.2)  is  a 
concise  public  document  stating  what 
an  agency's  decision  is  on  a  sf>ecific 
action.  The  ROD  may  be  integrated  into 
any  other  document  required  to 
implement  the  agency's  decision.  A 
decision  on  a  course  of  action  may  not 
be  made  until  30  days  after  publication 
of  the  notice  of  availability  of  the  Final 
EIS  in  the  Federal  Register.  EPA  files 


notices  of  availability  every  Friday,  and 
only  on  Friday. 

Typically,  notices  appear  in  the 
Federal  Register  four  working  days  after 
the  EPA  filing. 

(b)  The  Air  Force  must  announce  the 
ROD  to  the  affected  public  as  specified 
in  §  989.23,  Public  notification,  except 
for  classified  portions.  The  ROD  should 
be  concise  and  should  explain  the 
conclusion,  the  reason  for  the  selection, 
and  the  alternatives  considered.  The 
ROD  must  identify  the  course  of  action 
(proposed  action  or  an  alternative)  that 
is  considered  environmentally 
preferable  regardless  of  whether  it  is  the 
alternative  selected  for  implementation. 
The  ROD  should  summarize  all  the 
major  factors  the  agency  weighed  in 
making  its  decision,  including  essential 
considerations  of  national  policy. 

(c)  The  ROD  must  state  whether  the 
selected  alternative  employs  all 
practicable  meems  to  avoid,  minimize, 
or  mitigate  environmental  impacts  and. 
if  not,  explain  why.  The  MAJCOM 
prepares  proposed  RODs.  formally  staffs 
them  to  SAF/MIQ  for  verification  of 
adequacy',  and  forvk'ards  them  to  the 
final  decision-maker  for  signature. 

§989.22    Mltigati4n. 

(a)  When  preparing  EIAP  documents, 
indicate  clearly  whether  mitigation 
measures  (40  CFR  1508,20)  must  be 
implem.cnted  for  the  alternative 
selected.  Discuss  mitigation  measures  in 
terms  of  "will"  and  "would"  when  such 
measures  have  already  been 
incorporated  into  the  proposal.  Use 
terms  like  "may"  and  "could"  when 
proposing  or  suggesting  mitigation 
measures.  Both  the  public  and  the  Air 
Force  community  need  to  know  what 
commitments  are  being  considered  emd 
selected,  and  who  will  be  responsible 
for  implementing,  funding,  and 
monitoring  the  mitigation  measures. 

(b)  The  proponenr  funds  and 
implements  mitigation  measures  in  the 
mitigation  plan  that  are  approved  by  the 
decision-maker.  Where  possible,  the 
proponent  should  include  the  cost  of 
mitigation  as  a  line  item  in  the  budget 
for  a  proposed  project.  The  proponent 
must  keep  the  EPF  informed  of  the 
status  of  mitigation  measures  when  the 
proponent  implements  the  action.  The 
EPF  monitors  the  progress  of  mitigation 
implementation  and  reports  its  status  to 
HQ  USAF/CEV  on  a  periodic  basis.  The 
EPF  must  also  provide  the  results  of 
relevant  mitigation  monitoring  to  the 
public  upon  request. 

(c)  The  proponent  may  "mitigate  to 
insignificance"  potentially  significant 
environmental  impacts  found  during 
preparation  of  an  EA,  in  lieu  of 
preparing  an  EIS.  The  FONSI  for  the  EA 


must  include  these  mitigation  measures. 
EA.'FONSI  mitigation  commitments  are 
legally  binding  and  must  be  carried  out 
as  the  proponent  implements  the 
project.  If,  for  any  reason,  the  project 
profKinent  later  abandons  or  revises  in 
environmentally-adverse  ways  the 
mitigation  commitments  made  in  the 
FONSI.  the  proponent  must  prepare  a 
supplemental  EIAP  document  before 
continuing  the  project.  If  potentially 
significant  environmental  impacts 
would  result  from  any  project  revisions, 
the  proponent  must  prepare  an  EIS. 

(a)  Mitigation  plan.  For  each  FONSI 
or  ROD  containing  mitigation  measures, 
the  proponent  pubhshes  a  plan 
specifically  idenLif>'ing  each  mitigation, 
discussing  how  the  proponent  will 
execute  the  mitigations,  identifying  who 
will  fund  and  implement  the 
mitigations,  and  stating  when  the 
proponent  will  complete  the  mitigation. 
The  mitigations  discussed  in  the  FONSI 
should  be  limited  to  only  those  actions 
that  mitigate  a  significant  environmental 
impact  to  insignificance.  Any  other 
mitigation  measures  to  which  the 
proponent  wants  to  commit  itself 
should  be  discussed  in  the  body  of  the 
EA.  The  mitigation  plan  will  be 
forwarded  to  HQ  USAF/CEV  for  review- 
within  90  days  from  the  date  of 
signature  of  the  FONSI  or  ROD. 

§  989.23    Public  notification. 

Except  as  provided  in  §989.25, 
Classified  actions,  public  notification  is 
required  for  various  aspects  of  the  EIAP. 

(a)  Activities  that  require  pubUc 
notification  include: 

(1)  The  FONSI  for  an  EA. 

(2)  Preparation  of  an  EIS  (Notice  of 
Intent). 

(3j  Public  scoping  meetings. 

(4)  Availability  of  the  Draft  EIS. 

(5)  Public  hearings  on  the  Draft  EIS 
(which  may  be  included  in  the  Notice 
of  Availability  for  the  Draft  EIS). 

(6)  Availability  of  the  Final  EIS. 

(7)  The  Record  of  Decision  for  an  EIS 
and  associated  mitigations. 

(b)  For  actions  of  local  concern,  the 
list  of  possible  notification  methods  in 
40  CFR  1506.6(b)(3)  is  only  illustrative. 

The  EPF  may  use  other  equally 
effective  means  of  notification  as  a 
substitute  for  any  of  the  methods  listed. 
Because  many  Air  Force  actions  are  of 
limited  interest  to  persons  or 
organizations  outside  the  Air  Force,  the 
EPF  may  limit  local  notification  to  the 
single  point  of  contact  (E.O.  12372); 
local  government  representatives,  and 
local  news  media.  For  all  FONSI  or  EIS 
notices,  if  the  news  media  fail  to  carry 
the  story  and,  in  the  case  of  a  FONSI, 
if  the  action  requires  that,  after  public 
notice  of  the  FONSI,  30  days  must  pass 
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before  a  decision  or  any  action  is 
permissible  (see  §989.1 5(f)).  the  public 
affairs  officer  must  purchase  an 
advertisement  in  the  local  newspaper(s) 
of  general  circulation  (not  "legal" 
newspapers  or  "legal  section"  of  general 
newspapers). 

(c)  For  the  purpose  of  EIAP.  the  EPF 
satisfies  the  requirement  of  local 
notification  when  it  sends  written 
notification  to  the  state  SPOC  or  other 
organization  (date  of  letter  of 
notification)  or  when  the  local  media 
carries  the  story  (date  of  story), 
whichever  occiu^  first.  Authority  to 
approve  the  publication  of  notices  in 
newspapers  is  delegated  as  specified  in 
the  Secretary  of  the  Air  Force  Order 
650.5.  Operations  and  maintenance 
funds  pay  for  the  advertisements. 

§  989.24    Base  closure  and  realignment 

Base  closure  or  realignment  may 
entail  special  requirements  for 
environmental  analysis.  The  permanent 
base  closure  and  realigimient  law,  10 
U.S.C.  2687,  requires  a  report  to 
Congress  when  an  installation  where  at 
least  300  DoD  civilian  personnel  are 
authorized  to  be  employed  is  closed,  or 
when  a  realigimient  reduces  such  an 
installation  by  at  least  50  percent  or 
1,000  personnel,  whichever  is  less.  In 
addition,  other  base  closure  laws  may  be 
in  effect  during  particular  periods.  Such 
non-permanent  closure  laws  frequently 
contain  provisions  limiting  the  e.xtent  of 
environmental  analysis  required  for 
actions  taken  under  them.  Such 
provisions  may  also  add  requirements 
for  studies  not  necessarily  required  by 
NEPA.  When  dealing  with  base  closure 
or  realignment  EIAP  documents, 
MAJCOMs  and  HQ  USAF  offices  should 
obtain  legal  advice  on  special 
congressional  requirements.  Consult 
with  HQ  USAF/XOO.  the  HQ  USAF 
focal  point  for  the  realigmnent  process, 
decision  dociunents,  and  congressional 
requirements. 

9  989.25    Classified  actions  (40  CF  R 
1507.3(e)). 

(a)  Classification  of  an  action  for 
national  defense  or  foreign  policy 
purposes  does  not  relieve  the 
requirement  of  complying  with  NEPA. 
In  classified  matters,  the  Air  Force  must 
prepare  and  make  available  normal 
NEPA  environmental  analysis 
doamients  to  aid  in  the  decision- 
making process;  however,  Air  Force 
staff  must  prepare,  safeguard  and 
disseminate  these  documents  according 
to  estabUshed  procedures  for  protecting 
classified  documents.  If  an  EIAP 
docLunent  must  be  classified,  the  Air 
Force  may  modify  or  eliminate 
associated  requirements  for  public 


notice  (including  publication  in  the 
Federal  Register)  or  public  involvement 
in  the  EIAP.  However,  the  Air  Force 
should  obtain  comments  on  classified 
proposed  actions  or  classified  aspects  of 
generally  unclassified  actions,  from 
public  agencies  having  jurisdiction  by 
law  or  special  expertise,  to  the  extent 
that  such  review  and  comment  is 
consistent  with  security  requirements. 
Where  feasible,  the  EPF  may  need  to 
help  appropriate  personnel  from  those 
agencies  obtain  necessary  security 
clearances  to  gain  access  to  documents 
so  they  can  comment  on  scoping  or 
review  the  documents. 

(b)  Where  the  proposed  action  is 
classified  and  "unavailable"  to  the 
public,  the  Air  Force  may  keep  the 
entire  NEPA  process  classified  and 
protected  under  the  applicable 
procedures  for  the  classification  level 
pertinent  to  the  particular  information. 
At  times  (for  example,  during  weapons 
system  development  and  base  closures 
and  realignments),  certain  but  not  all 
aspects  of  NEPA  documents  may  later 
be  declassified.  In  those  cases,  the  EPF 
should  organize  the  EIAP  documents,  to 
the  extent  practicable,  in  a  way  that 
keeps  the  most  sensitive  classified 
information  (which  is  not  expected  to  be 
released  at  any  early  date)  in  a  separate 
annex  that  can  remain  classified;  and 
the  rest  of  the  EIAP  documents,  when 
declassified,  will  then  be 
comprehensible  as  a  unit  and  suitable 
for  release  to  the  public.  Thus,  the 
documents  will  reflect,  as  much  as 
possible,  the  nature  of  the  action  and  its 
environmental  impacts,  as  well  as  Air 
Force  compliance  with  NEPA 
requirements. 

(c)  Where  the  proposed  action  is  not 
classified,  but  certain  aspects  of  it  need 
to  be  protected  by  security 
classification,  the  EPF  should  tailor  the 
EIAP  for  a  proposed  action  to  permit  as 
normal  a  level  of  public  involvement  as 
possible,  but  also  fully  protect  the 
classified  part  of  the  action  and 
environmental  analysis.  In  some 
instances,  the  EPF  can  do  this  by 
keeping  the  classified  sections  of  the 
EIAP  documents  in  a  separate,  classified 
annex. 

(d)  For  actions  in  paragraph  (b)  of  this 
sectioo,  a  NOI  or  NOA  will  not  be 
published  in  the  Federal  Register  until 
the  proposed  action  is  declassified.  For 
actions  in  paragraph  (c)  of  this  section, 
the  FederaJ  Register  will  run  an 
unclassified  NOI  which  will  advise  the 
public  that  at  some  time  in  the  future 
the  Air  Force  may  or  will  publicly 
release  a  declassified  dociunent. 

(e)  The  EPF  similarly  protects 
classified  aspects  of  FONSIs.  RODs.  or 
other  enviroiunental  documents  that  are 


part  of  the  EIAP  for  a  proposed  action, 
such  as  by  preparing  separate  classified 
annexes  to  unclassified  documents,  as 
necessary. 

(f)  Whenever  a  proponent  believes 
that  EIAP  docimients  should  be  kept 
classified,  the  EPF  must  make  a  report 
of  the  matter  to  SAF/MIQ,  including 
proposed  modifications  of  the  normal 
El.\P  to  protect  classified  information. 
The  EPF  may  make  such  submissions  at 
whatever  level  of  security  classification 
needed  to  provide  a  comprehensive 
understanding  of  the  issues.  SAF/MIQ, 
with  support  from  SAF/GC  and  other 
staff  elements  as  necessary,  makes  final 
decisions  on  EIAP  procedures  for 
classified  actions.  §  989.26  Occupational 
safety  and  health. 

Assess  direct  and  indirect  impacts  of 
proposed  actions  on  the  safety  and 
health  of  Air  Force  employees  and 
others  at  a  work  site.  Normally, 
compliance  with  Occupational  Safety 
and  Health  Administration  (OSHA)  ' 
standards  will  mitigate  hazards.  The 
EIAP  docvunent  does  not  need  to  specify 
such  compliance  procedures.  However, 
the  EIAP  documents  should  discuss 
impacts  that  require  a  change  in  work 
practices  to  achieve  an  adequate  level  of 
health  and  safety. 

§989.27    Airspace  proposals. 

The  DoD  and  the  Federal  Aviation 
Administration  (FAA)  nave  entered  into 
a  Memorandum  of  Understanding 
(MOU)  that  outlines  various  airspace 
responsibilities. 

(a)  For  purposes  ofcomplJar.ee  with 
NEPA,  the  DoD  is  the  "lead  agency"  for 
all  proposals  initiated  by  DoD,  with  the 
FAA  acting  as  the  "cooperating  agency." 
Where  airspace  proposals  initiated  by 
the  FAA  affect  military  use.  the  roles  are 
reversed.  The  proponent's  action 
officers  (civil  engineering  and  local 
airspace  management)  must  ensure  that 
the  FAA  is  fully  integrated  into  the 
airspace  proposal  and  related  EIAP  ft'om 
the  very  beginning  and  that  the  action 
officers  review  the  FAA's 
responsibilities  as  a  cooperating  agency. 
The  proponent's  Airspace  Manager 
develops  the  preliminary  airspace 
proposal  per  appropriate  FAA 
handbooks  and  the  FAA-DoD  MOU.  The 
preliminary  airspace  proposal  is  the 
basis  for  initial  dialogue  between  DoD 
and  the  FAA  on  the  proposed  action.  A 
close  working  relationship  between  DoD 
and  the  FAA,  through  the  FAA  Regional 
Air  Force  Representative,  greatly 
facilitates  the  airspace  proposal  process 
and  helps  resolve  many  NEPA  issues 
during  the  EIAP. 

(b)  m  addition  to  serving  as  a 
cooperating  agency  pursuant  to  CEQ 
regulations,  the  FAA  agrees  to: 
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(1)  Provide  to  DoD  information  and 
technical  expertise  as  it  relates  to  the 
proposed  action. 

(2)  Provide  FAA  representation,  as 
appropriate,  at  interagency  meetings 
and  at  scoping  and  public  hearings  on 
the  proposal. 

(3)  Resolve  or  respond  to 
environmental  issues  raised  during  the 
NEPA  process  concerning  the  regulation 
of  non-participating  aircraft  outside  the 
proposed  Special  Use  Airspace  (SUA). 

(4)  Identify  and  evaluate  the 
environmental  impacts  relating  to  the 
regulation  of  non-participating  aircraft 
outside  the  proposed  SUA  if  an  EIS  or 
EA  is  required. 

(5)  Furnish  DoD  the  names  of 
organizations,  agencies  or  individuals 
the  FAA  believes  may  be  interested  in 
the  DoD  proposal.     - 

(6)  Notify  DoD  of  FAA-proposed 
airspace  actions  and  coordinate  with 
DoD  components  that  may  be  affected. 

(c)  As  lead  agency,  the  military' 
services  have  responsibility  under  this 
MOU  to: 

(1)  Notify  the  FAA  of  a  DoD  proposal 
for  designation  or  modification  of  SUA 
at  the  earliest  practicable  time  in  the 
development  of  the  proposal. 

(2)  Notify  the  FAA  and  coordinate  the 
proposed  action  with  other  DoD 
components  at  the  earliest  practicable 
time  in  the  development  of  the 
proposal. 

(3)  Identify  and  evaluate  the 
environmental  impacts  of  the  proposed 
action  and  reasonable  alternatives. 

(4)  Integrate  FAA's  analysis  of  the 
environmental  impacts  with  the  DoD 
analysis  of  environmental  impacts. 

§989.28    Air  quality. 

All  EL\P  documents  must  addre.ss 
applicable  conformity  requirements  and 
the  status  of  compliance.  Conformity 
applicability  analyses  and 
determinations  are  separate  and  distinct 
requirements  and  should  be 
documented  separately. 

§  989.29    Pollution  prevention. 

Section  6602(b)  of  the  Pollution 
Prevention  Act  of  1990  established  a 
national  policy  to  prevent  or  reduce 
pollution  at  the  source,  whenever 
feasible.  Pollution  prevention 
approaches  should  be  applied  to  all 
pollution-generating  activities.  The 
environmental  document  should 
analyze  potential  pollution  that  may 
result  from  the  proposed  action  and 
alternatives  and  must  incorporate 
pollution  prevention  measures 
whenever  feasible.  Where  pollution 
cannot  be  prevented,  the  environmental 
analysis  and  proposed  mitigation 
measures  should  include,  wherever 


possible,  recycling,  energy  recovery, 
treatment,  and  environmentally  safe 
disposal  actions  (see  AFI  32-7080)9. 

§  989.30    Special  and  emergency 
procedures. 

(a)  Special  procedures.  During  the 
EIAP.  unique  situations  may  arise  that 
require  different  EIAP  strategies  other 
than  those  set  forth  in  this  part.  These 
situations  may  warrant  modification  of 
the  procedures  in  this  part.  EPFs  should 
only  consider  procedural  deviations 
when  the  resulting  process  would 
benefit  the  Air  Force  and  still  comply 
with  NEPA  and  CEQ  regulations.  EPFs 
must  forward  all  requests  for  procedural 
deviations  to  HQ  USAF/CEV  (or 
ANGRC/CEV)  for  review  and  approval 
by  SAF/MIQ. 

(b)  Emergency  procedures  (40  CFR 
1506.11).  Certain  emergency  situations 
may  make  it  necessary  to  take 
immediate  action  having  significant 
environmental  impact,  without 
observing  all  the  provisions  of  the  CEQ 
regulations  or  this  part.  If  possible, 
promptly  notify  HQ  USAF/CEV  before 
undertaking  emergency  actions  that 
would  otherwise  not  comply  with  NEPA 
or  this  part.  The  notification 
requirement  does  not  apply  where 
emergency  action  must  be  taken  without 
delay. 

§989.31     Reporting  requirements. 

(a)  EAs,  EISs.  and  mitigation  measures 
will  be  tracked  through  the  Work 
Information  Management  System- 
Environmental  Subsystem  (WIMS-ES), 
as  required  by  AFI  32-7002. 
Environmental  Information 
Management  Systems  'o.  ANGRC/CE 
will  provide  EIAP  updates  to  HQ  USAF/ 
CEV  through  the  WIMS-ES. 

(b)  All  documentation  will  be 
disposed  of  according  to  AFI  37-138  'K 

§989.32    Definitions. 

(a)  All  definitions  listed  in  the  CEQ 
regulations.  40  CFR  part  1508.  apply  to 
this  part.  In  addition,  the  following 
definitions  apply: 

(1)  Description  of  proposed  action 
and  alternatives  (DOPAA).  An  Air  Force 
document  that  is  the  framework  for 
assessing  the  environmental  impact  of  a 
proposal.  It  describes  the  purpose  and 
need  for  the  action,  the  alternatives  to 
be  considered,  and  the  rationale  used  to 
arrive  at  the  proposed  action. 

(2)  Environmental  impact  analysis 
process  (EIAP).  The  Air  Force  program 
that  implements  the  National 
Environmental  Pohcy  Act. 


»Se€  footnote  1  to  §989.1. 
'oSee  footnote  1  to  §989.1. 
"See  footnote  1  to  §989.1. 


(3)  Finding  of  no  practicable 
alternative  (FONPA).  Documentation  in 
accordance  with  Executive  Orders 
11988  and  11990  that  explains  why 
there  are  no  practicable  alternatives  to 
an  action  affecting  a  wetland  or 
floodplain,  based  on  appropriate  EIAP 
analysis  or  other  documentation. 

(4)  Interdisciplinary.  An  approach  to 
environmental  analysis  involving  more 
than  one  discipline  or  branch  of 
learning. 

(5)  National  Environmental  Policy  Act 
of  1969  (NEPA).  The  basic  national 
charter  to  protect  the  environment  that 
requires  all  federal  agencies  to  consider 
environmental  impacts  when  making 
decisions  regarding  proposed  actions. 

(6)  Pollution  prevention.  "Source 
reduction,"  as  defined  imder  the 
Pollution  Prevention  Act.  and  other 
practices  that  reduce  or  eliminate 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  in  the 
protection  of  natural  resources  by 
conservation. 

(7)  Proponent.  Any  office,  unit,  or 
activity  that  initiates  a  proposed  action. 

(8)  Scoping.  A  public  process  for 
proposing  alternatives  to  be  addressed 
and  for  identify-ing  the  significant  issues 
related  to  a  proposed  action. 

(9)  United  States.  All  states, 
commonwealths.  District  of  Columbia, 
territories  and  possessioas  of  the  United 
States,  and  all  waters  and  airspace 
subject  to  the  territorial  jurisdiction  of 
the  United  States.  The  territories  and 
possessions  of  the  United  States  include 
the  Virgin  Islands.  American  Samoa. 
Wake  Island.  Midway  Island.  Guam. 
Palmyra  Island.  Johnston  Atoll.  Navassa 
Island,  and  Kingman  Reef 

(b)  The  following  definitions  apply 
only  to  proposed  actions  outside  of  the 
United  States: 

(1)  Environment.  The  natural  and 
physical  environment.  It  does  not 
include  social,  economic,  and  other 
environments.  Social  and  economic 
effects  do  not  apply  to  any  requirements 
for  environmental  analysis  abroad. 

(2)  Federal  action.  An  action 
implemented  or  funded  directly  by  the 
U.S.  Government.  It  does  not  include: 

(i)  Action  in  which  the  United  States 
takes  part  in  an  advisory,  information- 
gathering,  representational,  or 
diplomatic  capacity  and  does  not 
implement  or  fund  the  action. 

(ii)  Action  taken  by  a  foreign 
government  or  in  a  foreign  country  in 
which  the  United  States  is  a  beneficiary 
of  the  action  without  implementing  or 
funding  the  action. 

(iii)  Action  in  which  foreign 
governments  use  funds  derived 
'  indirectly  from  United  States  funding. 
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(3)  Foreign  nation.  A  geographic  area 
(land,  water,  and  airspace)  outside  of 
the  United  States  that  is  under  the 
jurisdiction  of  one  or  more  foreign 
governments;  an  area  under  military 
occupation  by  the  United  States  alone  or 
jointly  with  any  other  foreign 
government;  and  any  area  that  is  the 
responsibility  of  an  international 
organization  of  governments.  "Foreign 
nation"  includes  contiguous  zones  and 
fisheries  zones  of  foreign  nations. 
"Foreign  government"  in  this  context 
includes  governments  (regardless  of 
whether  they  are  recognized  by  the 
United  States),  political  factions,  and 
organizations  that  exercise 
governmental  power  outside  the  United 
States. 

(4)  Global  commons.  Geographic  areas 
that  are  outside  the  jurisdiction  of  any 
nation,  including  the  oceans  outside 
territorial  limits.  Global  commons  do 
not  include  contiguous  zones  and 
fisheries  zones  of  foreign  nations. 
Antarctica,  although  part  of  the  global 
commons,  is  covered  by  NEPA  to  the 
extent  ordered  by  the  courts  and  will 
generally  be  treated  as  though  it  were 
U.S.  territory  for  purposes  of  NEPA 
evaluations. 

(5)  Major  action.  An  action  of 
considerable  importance  that  involves 
substantial  amounts  of  time,  money,  and 
resources  and  affects  the  environment 
on  a  large  geographic  scale  or  has 
substantial  environmental  effects  on  a 
more  limited  geographical  area.  The 
action  is  substantially  different  from 
other  previously  analyzed  and  approved 
actions  with  which  the  action  under 
consideration  may  be  associated. 
DeplojTTient  of  ships,  aircraft,  or  other 
mobile  military  equipment  is  not  a 
major  action  for  purposes  of  this  part.  A 
major  Air  Force  action  is  a  major  federal 
action  implemented  or  funded  directly 
by  the  Air  Force  and  over  which  the  Air 
Force  exercises  some  control,  or  a  major 
federal  action  for  which  the  Air  Force 
has  been  designated  as  the  lead  agency. 

(6)  Protected  global  resource.  Natural 
or  ecological  resources  of  global 
importance  designated  for  protection  bv 
the  President,  or  in  the  case  of  a 
resource  protected  by  international 
agreement  binding  on  the  United  States, 
by  the  Secretary  of  State. 

§  989.33    Categoricai  exclusions. 

(a)  Proponent/EPF  responsibility. 
Although  a  proposed  action  may  qualify 
for  a  categorical  exclusion  from  the 
requirements  for  environmental  impact 
analysis  under  NEPA.  this  exclusion 
does  not  relieve  the  EPF  or  the 
proponent  of  responsibility  for 
complying  with  all  other  environmental 
requirements  related  to  the  proposal. 


including  requirements  for  permits, 
state  regulatory  agency  review  of  plans, 
and  so  on. 

(b)  Additional  analysis. 
Circumstances  may  arise  in  which 
usually  categorically  excluded  actions 
may  have  an  environmental  impact  and. 
therefore,  may  generate  a  requirement 
for  further  environmental  analysis. 
Examples  of  situations  where  such 
unique  circumstances  may  be  present 
include: 

(1)  Actions  of  greater  scope  or  size 
than  generally  experienced  for  a 
particular  category  of  action. 

(2)  Potential  for  degradation  (even 
though  slight)  of  already  marginal  or 
pool  environmental  conditions. 

(3)  Initiating  a  degrading  influence, 
activity,  or  effect  in  areas  not  already 
significantly  modified  from  their  natural 
condition. 

(4)  Use  of  unproven  technology'. 

(5)  U.se  of  hazardous  or  toxic 
substances  that  may  come  in  contact 
with  the  surrounding  environment. 

(6)  Presence  of  threatened  or 
endangered  species,  archaeological 
remains,  historical  sites,  or  other 
protected  resources. 

(7)  Proposals  adversely  affecting  areas 
of  critical  environmental  concern,  such 
as  prime  or  unique  agricultural  lands, 
wetlands,  coastal  zones,  wilderness 
areas,  floodplains,  or  wild  and  scenic 
river  areas. 

(c)  CATEX  list.  Actions  that  are 
categorically  excluded  in  the  absence  of 
uniaue  circumstances  are: 

(IJ  Routine  procurement  of  goods  and 
services. 

(2)  Routine  Commissar}-  and 
Exchange  operations. 

(3)  Routine  recreational  and  welfare 
activities. 

(4)  Normal  personnel,  fiscal  or 
budgeting,  and  administrative  activities 
and  decisions  including  those  involving 
military  and  civilian  personnel  (for 
example,  recruiting,  processing,  paying, 
and  records  keeping). 

(5)  Preparing,  revising,  or  adopting 
regulations,  instructions,  directives,  or 
guidance  documents  that  do  not, 
themselves,  result  in  an  action  being 
taken. 

(6)  Preparing,  revising,  or  adopting 
regulations,  instnjctions,  directives,  or 
guidance  dociunents  that  implement 
(without  substantial  change)  the 
regulations,  instructions,  directives,  or 
guidance  documents  from  higher 
headquarters  or  other  federal  agencies 
with  superior  subject  matter 
jurisdiction. 

(7)  Continuation  or  resumption  of  pre- 
existing actions,  where  there  is  no 
substantial  change  in  existing 
conditions  or  existing  land  uses  and 


where  the  actions  were  originally 
evaluated  in  accordance  with  applicable 
law  and  regulations,  and  surrounding 
circumstances  have  not  changed. 

(8)  Performing  interior  and  exterior 
construction  within  the  5-foot  line  of  a 
building  without  changing  the  land  use 
of  the  existing  building,  provided  the 
structure  is  not  eligible  for.  or  listed  in, 
the  National  Register  of  Historic  Places. 

(9)  Repairing  and  replacing  real 
property  installed  equipment.' 

(10)  Routine  facility  maintenance  and 
repair  that  does  not  involve  disturbing 
significant  quantities  of  hazardous 
materials  such  as  asbestos. 

(11)  Actions  similar  to  other  actions 
which  have  been  determined  to  have  an 
insignificant  impact  in  a  similar  setting 
as  established  in  an  EIS  or  an  EA 
resulting  in  a  Findiflg  of  No  Significant 
Impact.  The  EPF  must  document 
application  of  this  CATEX  on  AF  Form 
813,  specifically  identifying  the 
previous  environmental  document 
which  provides  the  basis  for  this 
determination. 

(12)  Installing,  operating,  modifying, 
and  routinely  repairing  and  replacing 
utility  and  communications  systems, 
data  processing  cable,  and  similar 
electronic  equipment  that  use  existing 
rights  of  way,  easements,  distribution 
systems,  or  facilities. 

(13)  Installing  or  modifying  airfield 
operational  equipment  (such  as  runway 
visual  range  equipment,  visual  glide 
path  systems,  and  remote  transmitter  or 
receiver  facilities)  on  airfield  property 
and  usually  accessible  only  to 
maintenance  personnel. 

(14)  Installing  on  previously 
developed  land,  equipment  that  does 
not  substantially  alter  land  use  (i.e.. 
land  use  of  more  than  one  acre).  This 
includes  outgrants  to  private  lessees  foi 
similar  construction.  The  EPF  must 
document  application  of  this  CATEX  on 
AF  Form  813. 

(15)  Laying-away  or  mothballing  a 
production  facility  or  adopting  a 
reduced  maintenance  level  at  a  closing 
installation  when  (i)  agreement  on  any 
required  historic  preservation  effort  has 
been  reached  with  the  state  historic 
preservation  officer  and  the  Advisory 
Council  on  Historic  Preservation,  and 
(ii)  no  degradation  in  the  envirorunental 
restoration  program  will  occur. 

(16)  Acquiring  land  and  ingrants  (50 
acres  or  less)  for  activities  otherwise 
subject  to  C-\TEX.  The  EPF  must 
document  application  of  this  CATEX  on 
AF  Form  813. 

(17)  Transferring  land,  facilities,  and 
personal  property  for  which  the  General 
Services  Administration  (GSA)  is  the 
action  agency.  Such  transfers  are 
e.xcluded  only  if  there  is  no  change  in 
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land  use  and  GSA  complies  with  its 
NEPA  requirements. 

(18)  Transferring  administrative 
control  of  real  property  within  the  Air 
Force  or  to  another  military  department 
or  to  another  federal  agency,  including 
returning  public  domain  lands  to  the 
Department  of  the  Interior. 

(19)  Granting  easements,  leases, 
licenses,  rights  of  entry,  and  permits  to 
use  Air  Force  controlled  property  for 
activities  that,  if  conducted  by  the  Air 
Force,  could  be  categorically  excluded 
in  accordance  with  this  section.  The 
EPF  must  document  application  of  this 
CATEX  on  AF  Form  813. 

(20)  Converting  in-house  services  to 
contract  sen.'ices. 

(21)  Routine  personnel  decreases  and 
increases,  including  workforce 
conversion  to  either  on-base  contractor 
operation  or  to  military  operation  from 
contractor  operation  (excluding  base 
closure  and  realignment  actions  which 
are  subject  to  congressional  reporting 
under  10  U.S.C.  2687). 

(22)  Routine,  temporary  movement  of 
personnel,  including  deplojments  of 
personnel  on  a  temporary  duty  (TDY) 
basis  where  existing  facilities  are  used. 

(23)  Personnel  reductions  resulting 
from  workload  adjustments,  reduced 
personnel  funding  levels,  skill 
imbalances,  or  other  similar  causes. 

(24)  Study  efforts  that  involve  no 
commitment  of  resources  other  than 
personnel  and  funding  allocations. 

(25)  The  analysis  and  assessment  of 
the  natural  environment  without 
altering  it  (inspections,  audits,  surveys, 
investigations)  This  CATEX  includes 
the  granting  of  any  permits  necessarj'  for 
such  sur\-eys,  provided  that  the 
technology  or  procedure  involved  is 
well  understood  and  there  are  no 
adverse  environmental  impacts 
anticipated  from  it.  The  EPF  must 
document  application  of  this  CATEX  on 
AFForm  813. 

(26)  Undertaking  specific 
investigatory  activities  to  support 
remedial  action  activities  for  purposes 
of  cleanup  of  hazardous  spillage  or 
waste  sites  or  contaminated 
groundwater  or  soil.  These  activities 
include  soil  borings  and  sampling, 
installation,  and  operation  of  test  or 
monitoring  wells.  This  CATEX  applies 
to  studies  that  assist  in  determining 
final  cleanup  actions  when  they  are 
conducted  in  accordance  with 
interagency  agreements,  administrative 
orders,  or  work  plans  previously  agreed 
to  by  EPA  or  state  regulators. 

(Note:  This  CATEX  does  not  apply  to  the 
selection  of  the  remedial  action.) 

(27)  Normal  or  routine  basic  and 
applied  scientific  research  confined  to 


the  laboratory  and  in  compliance  with 
all  applicable  safety,  environmental, 
and  natural  resource  conservation  laws. 

(28)  Routine  transporting  of 
hazardous  materials  and  wastes  in 
accordance  with  applicable  federal, 
state,  interstate,  and  local  laws. 

(29)  Emergency  handling  and 
transporting  of  small  quantities  of 
chemical  surety  material  or  suspected 
chemical  surety  material,  whether  or  not 
classified  as  hazardous  or  toxic  waste, 
from  a  discovery  site  to  a  permitted 
storage,  treatment,  or  disposal  facility. 

(30)  Immediate  responses  to  the 
release  or  discharge  of  oil  or  hazardous 
materials  in  accordance  with  an 
approved  Spill  Prevention  and 
Response  Plan  or  Spill  Contingency 
Plan  or  that  are  otherwise  consistent 
with  the  requirements  of  the  National 
Contingency  Plan.  (Long-term  cleanup 
and  remediation  activities  should  be 
evaluated  separately.) 

(31)  Relocating  a  small  number  of 
aircraft  to  an  installation  with  similar 
aircraft  that  does  not  result  in  an 
increase  of  total  flying  hoiu-s  or  the  total 
number  of  aircraft  operations,  a  change 
in  flight  tracks,  or  an  increase  in 
permanent  personnel  or  logistics 
support  requirements  at  the  receiving 
in.stallation. 

(32)  Infrequent  and  temporary  (for 
less  than  30  days)  increases  in  air 
operations  up  to  50  percent  of  the 
typical  installation  aircraft  operation 
rate  or  increases  of  50  operations  a  day, 
whichever  is  greater. 

(33)  Flying  activities  that  comply  with 
the  federal  aviation  regulations,  that  are 
dispersed  over  a  wide  area  and  that  do 
not  frequently  (more  than  once  a  day) 
pass  near  the  same  ground  points.  (This 
CATEX  does  not  cover  regular  activity 
on  established  routes  or  within  special 
use  airspace.) 

(34)  Supersonic  flying  operations  over 
land  and  above  30,000  feet  mean  sea 
level  (MSL),  or  over  water  and  above 
10,000  feet  MSL  and  more  than  15 
nautical  miles  from  land. 

(35)  Formal  requests  to  the  FAA,  or 
host-nation  equivalent  agency,  to 
establish  or  modify  special  use  airspace 
(for  example,  restricted  areas,  warning 
areas,  military  operating  areas)  and 
military'  training  routes  for  subsonic 
operations  that  have  a  base  altitude  of 
3,000  feet  above  ground  level  or  higher. 
The  EPF  must  document  appUcation  of 
this  CATEX  on  AF  Form  813.  which 
must  accompany  the  request  to  the 
FAA. 

(36)  Adopting  airfield  approach, 
departure,  and  en  route  procedures  that 
do  not  route  air  traffic  over  noise- 
sensitive  areas,  including  residential 
neighborhoods  or  cultural,  historical. 


and  outdoor  recreational  areas.  The  EPF 
may  categorically  exclude  such  air 
traffic  patterns  at  or  greater  than  3,000 
feet  above  ground  level  regardless  of 
underlying  land  use. 

(37)  Participating  in  "air  shows"  and 
fly-overs  by  Air  Force  aircraft  at  non-Air 
Force  public  events  after  obtaining  FAA 
coordination  and  approval. 

(38)  Conducting  Air  Force  "open 
houses"  and  similar  events,  including 
air  shows,  golf  tournaments,  home 
shows,  and  the  like,  where  crowds 
gather  at  an  Air  Force  installation,  so 
long  as  crowd  and  traffic  control,  etc., 
have  not  in  the  past  presented 
significant  safety  or  enviromnental 
impacts. 

§989.34    Environmental  considerations- 
global  commons. 

(a)  General  information. 

(1)  Purpose.  This  section  covers  the 
procedures  for  evaluating  the 
environm.ental  effects  of  major  Air  Force 
actions  that  may  significantly  affect  the 
environment  of  the  global  commons. 
The  focus  is  not  on  the  place  of  the 
action  but  on  the  location  of  the  affected 
environment.  This  section  contains  all 
the  procedural  requirements  for 
evaluating  environmental  impacts  of  Air 
Force  actions  that  affect  the  global 
commons. 

(2)  Limitations  on  actions.  Air  Force 
proponents  must  meet  the  requirements 
of  this  section  for  proposed  Air  Force 
actions  involving  the  global  commons 
before  taking  any  action  that  either  does 
significant  harm  to  the  environment  or 
limits  the  choice  of  reasonable 
alternatives. 

(3)  Emergencies.  If,  under  emergency 
circumstances,  a  proponent  must  take" 
action  that  does  significant  harm  to  the 
environm.ent  without  first  meeting  the 
requirements  of  this  section,  the  Air 
Force  must  consult  with  the  appropriate 
Assistant  Secretary'  of  Defense  as  soon 
as  possible.  This  includes  actions  that 
must  be  taken  to  promote  the  national 
defense  or  security  and  that  cannot  be 
delayed,  and  actions  necessary  to 
protect  life  or  property. 

(b)  Environmental  document 
requirements. 

(1)  General  information.  When  a 
proposed  action  is  determined  to  be  a 
major  Air  Force  action  significantly 
affecting  the  environment  of  the  global 
commons,  the  EPF  must  prepare  an  EIS, 
as  described  in  this  paragraph,  to  inform 
the  responsible  decision-making  official 
of  pertinent  environmental 
considerations.  The  EIS  may  be  a 
specific  EIS  for  the  particular  action,  a 
generic  EIS  covering  the  entire  class  of 
similar  actions,  or  a  programmatic  EIS. 
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(2)  Combining  documents.  The  EPF 
may  combine  environmenUiI  documents 
with  other  federal  agency  documents  to 
reduce  duplication.  If  a  ciurent  and 
acceptable  EIS  for  a  particular  action 
already  exists,  regardless  of  which 
federal  agency  prepared  it.  a  new  EIS  is 
not  required  by  this  part.  

(3)  Collective  statements.  The  EPF 
should  consider  using  generic  and 
programmatic  EISs.  Generic  EISs  may 
include  actions  with  relevant 
similarities  such  as  common  timing, 
environmental  effects,  alternatives, 
methods  of  implementation,  or  subject 
matter. 

(4)  Tiering.  Consider  tiering  of  EISs  to 
eliminate  repetitive  discussions  of  the 
same  issues  and  to  focus  on  the  issues 
ripe  for  discussion.  Tiering  covers 
general  matters  in  broader  EISs, 
followed  by  narrower  statements  or 
analyses  that  focus  on  discrete- actions. 

(5)  Environmental  assessments  (EAs). 
The  purpose  of  an  EA  is  to  help 
determine  whether  an  EIS  is  required 
for  a  particular  action.  The  EA  should: 

(i)  Be  concise  but  include  enough 
information  so  the  EPF  can  determine, 
first,  whether  the  proposed  action  is 
major  and,  sectmd,  whether  it 
significantly  harms  the  environment  of 
the  global  commons. 

(ii)  Include  consideration  of  the  need 
for  the  proposed  action,  a  description  of 
the  action  and  reasonable  shematives, 
and  the  environmental  eHiects. 

(iii)  Be  available  to  the  public  (in  the 
United  States)  on  request  unless  there 
are  security  restrictions.  The  EPF  is  not 
required  to  distribute  the  EA  for  public 
comment. 

(iv)  Go  to  HQ  USAF/CEV  for  review 
of  actions  that  are  above  MA)COM 
approval  authority. 

(v)  Document  a  decision  not  to 
prepare  an  EIS. 

(c)  Environmental  Impact  Statements 
(EISs). 

(1)  General  information.  EISs  must  be 
concise  and  no  longer  than  necessary  to 
permit  an  informed  consideration  of  the 
environmental  effects  on  the  global 
commons  of  the  proposed  action  and 
the  reasonable  alternatives.  If  an  action 
requiring  an  EIS  also  has  effects  on  the 
environment  of  a  foreign  nation  or  on  a 
resource  designated  as  one  of  global 
importance,  the  EIS  does  not  need  to 
consider  these  effects.  The  procedures 
for  considering  these  effects  are  in 
§989.35. 

(2)  Draft  EJS.  The  EPF  prepares  EISs 
in  two  stages.  The  first,  or  Draft  EIS. 
should  be  complete  enough  to  permit 
analysis  and  comment.  The  EPF  sends 
proposed  Draft  EISs  to  AFCEE/EC  for 
technical  and  functional  review.  After 
this  review,  the  EPF  makes  a 


recommendation  as  to  whether  the 
proposed  I}raft  EIS  will  be  released  as 
a  Draft  EIS.  Prior  to  public  release, 
security  and  policy  approval  must  be 
obtained.  If  released  as  a  Draft  EIS,  it  is 
available  to  the  pubhc,  within  the 
United  States,  for  comment.  HQ  USAF/ 
CEV  informs  the  Department  of  State 
and  other  interested  federal  agencies  of 
the  availability  of  the  Draft  EIS,  and 
these  agencies  may  comment  on  it. 

(3)  Final  EIS.  The  Final  EIS  considers, 
either  individually  or  collectively, 
substantive  comments  received  on  the 
draft  EIS.  The  Final  EIS  is  available  to 
the  public  in  the  United  States. 

(4)  Supplemental  EIS.  The  EPF  should 
add  supplements  to  the  Draft  or  Final 
EIS  to  cover  substantial  changes  to  the 
proposed  action  that  are  relevant  to  the 
environment  of  the  global  commons. 
The  EPF  should  use  supplements  when 
significant  new  information  or 
circumstances  arise  that  bear  on  the 
proposed  action  or  its  environmental 
effects  on  the  global  commons.  The  EPF 
circulates  supplemental  EISs  for 
comment  unless  the  Assistant  Secretary 
of  Defense  approves  alternative 
procedures. 

(5)  EIS  content.  The  EIS  includes: 
(i)  Summary. 

(ii)  Consideration  of  the  purpose  and 
need  for  the  proposed  action. 

(iii)  A  description  of  the  proposed 
action  and  reasonable  alternatives. 

(iv)  The  environmental  effects  of  the 
proposed  action  and  reasonable 
alternatives. 

(v)  A  brief  description  of  the 
environment  of  the  global  commons 
affected  by  the  proposed  action  and 
reasonable  alternatives. 

(vi)  Analysis,  in  comparative  form,  of 
the  eavirorunental  effects  on  the  global 
commons  of  the  proposed  action  and 
reasonable  alternatives. 

(vii)  List  of  preparers. 

(viii)  List  of  agencies,  organizations, 
and  persons  to  whom  copies  of  the  EIS 
are  sent. 

(ix)  Appendices. 

(6)  Incomplete  information.  State 
clearly  in  the  EIS  why  relevant 
information  is  missii^,  whether 
unavailable  or  scientifically  uncertain. 

(d)  Additional  requirements  and 
procedures. 

(1)  Hearings.  The  Air  Force  does  not 
require  public  hearings,  but  considers, 
in  appropriate  cases,  holding  or 
sponsoring  public  hearings.  Consider 
the  factors  listed  in  this  paragraph  when 
deciding  whether  to  hold  public 
hearings.  However,  If  one  or  more 
factors  indicates  that  public  hearings 
would  not  be  substantially  beneficial  to 
the  Air  Force,  the  Air  Force  need  not 
proceed.  Factors  to  consider  include: 


(i)  Foreign  relations  sensitivities. 

(ii)  Whether  the  hearings  would 
infringe  or  appear  to  infringe  the 
sovereign  responsibiUties  of  another 
government 

(iii)  Requirements  of  domestic  and 
foreign  government  confidentiality. 

(iv)  Requirements  of  national  security. 

(v)  Whether  the  hearings  could 
produce  meaningful  information. 

(vi)  Time  considerations. 

(vii)  Requirements  for  commercial 
confidentiahty. 

(2)  Decision.  Attach  relevant 
environmental  docimients  developed 
under  this  section  to  the  proposal  for 
action  allowing  officials  to  consider  the 
environmental  effects  of  the  action.  One 
method  for  tracking  and  recording  the 
review  process  is  for  the  decision-maker 
to  sign  and  date  a  copy  of  the  EIS, 
indicating  that  the  decision-maker  has 
considered  it  in  the  decision-making 
process.  Other  recording  methods  are 
also  acceptable. 

(3)  Timing.  The  Air  Force  can  make 
no  decision  on  a  proposed  action  until 
at  least  90  days  after  the  Draft  EIS  is 
released  or  30  days  after  the  Final  EIS 
is  released,  whichever  is  later  (in  both 
cases  dated  from  publication  of  notices 
in  the  Federal  Register).  The  90-day 
period  and  the  30-day  period  may  run 
concurrently.  The  public  comment 
period  runs  for  not  less  than  43  days. 
The  Assistant  Secretary  of  Defense  may 
reduce  the  30-day,  45-day,  and  9G-day 
periods  if  there  is  a  showing  of  probable 
important  adverse  effects  on  national 
security  or  foreign  policy.  Send  any 
requests  for  extensions  of  public 
comment  periods  to  HQ  USAF/CEV. 

(4)  Classified  information.  The  Air 
Force  safeguards  EAs  and  EISs  that 
cover  classified  proposals.  Classified 
information  is  not  released  to  the 
public.  The  Air  Force  may  issue  only 
unclassified  portions  of  environmental 
documents  to  the  public. 

§  989.35    En  vi  ronmental  considerations- 
foreign  nations  and  protected  global 
resources. 

(a)  General  information.  This  section 
covers  the  procedures  and  requirements 
for  informing  United  States  Air  Force 
officials  of  pertinent  environmental 
considerations  when  ofiicials  are 
considering  whether  to  authorize  or 
approve  major  Air  Force  actions  that 
may  significantly  afi'ect  the  environment 
of  a  foreign  nation  or  a  protected  global 
resource. 

(b)  Actions  covered.  The  requirements 
in  this  section  apply  only  to  the 
following  actions: 

(1)  When  a  host  nation  is  not 
participating  or  otherwise  involved  in  a 
major  Air  Force  action,  EIAP 
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documentation  is  required  only  when 
that  action  may  significantly  affect  the 
environment  of  the  host  nation.  This 
category  focuses  on  the  geographical 
location  of  the  enviromnental  harm  and 
not  on  the  location  of  the  action. 

(2)  If  a  host  nation  is  involved  or 
otherwise  participating  in  the  action, 
ElAP  documentation  is  required  when: 

(i)  The  project  or  activity  generates  a 
product,  emission,  or  effluent  that  is 
prohibited  or  strictly  regulated  by 
federal  law  in  the  United  States  because 
its  toxic  effects  on  the  environment 
create  a  serious  public  health  risk. 

(ii)  A  project  or  activity  is  prohibited 
or  strictly  regulated  in  the  United  States 
by  federal  law  to  protect  the 
envirormient  against  radioactive 
substances. 

(3)  ElAP  documentation  is  required 
when  major  Air  Force  actions  may 
significantly  harm  protected  natural  or 
ecological  resources  of  global 
importance.  The  President  of  the  United 
States  designates  protected  global 
resources.  In  the  case  of  a  resource 
protected  by  international  agreement 
binding  on  the  United  States,  the 
Secretary  of  State  designates  the 
resource. 

(c)  Exemptions.  There  are  general 
exemptions  from  the  requirements  of 
this  section.  The  Secretary  of  Defense 
has  the  authority  to  approve  additional 
exemptions. 

(1)  General  exemptions.  The  following 
actions  are  exempt  from  the  procedural 
and  other  requirements  of  this  section: 

(i)  Actions  that  the  Air  Force 
determines  do  not  significantly  affect 
the  environment  of  a  foreign  nation  that 
is  not  participating  in  the  action,  or  that 
do  not  cause  significant  harm  to  a 
designated  resource  of  global 
importance. 

(ii)  Presidential  actions.  These 
include  signing  bills  into  law;  signing 
treaties  and  other  international 
agreements;  issuing  executive  orders; 
issuing  Presidential  proclamations;  and 
issuing  Presidential  decisions, 
instructions,  and  memoranda.  Further 
exempted  actions  include  those  the  Air 
Force  takes  to  prepare  or  help  prepare 
recommendations,  advice,  or 
information  for  the  President  on  one  of 
the  actions  by  the  President.  Actions  not 
included  are  actions  the  Air  Force  takes 
to  implement  or  carry  out  these 
Presidential  mandates. 

(iii)  Actions  of,  or  directed  by,  the 
President  or  a  cabinet  officer  during  the 
course  of  armed  conflict.  The  term 
"armed  conflict"  refers  to  situations 
where  Congress  declares  war  or  enacts 
a  specific  authorization  for  the  use  of 
armed  forces;  Congress  prescribes  a 
report  under  the  War  Powers 


Resolution;  and  the  armed  forces  use 
weapons  either  defensively  or 
offensively  where  hostilities  have 
occurred  or  are  expected  to  occur.  This 
exemption  applies  as  long  as  the  armed 
conflict  continues. 

(iv)  Actions  of,  or  directed  by,  the 
President  or  a  cabinet  officer  involving 
the  national  security  or  national 
interest.  The  Assistant  Secretary  of 
Defense  makes  determinations  in 
writing  concerning  the  effects  of  Air 
Force  actions  on  national  security  or 
national  interest. 

(v)  Secretary  of  Defense-directed 
actions  involving  intelligence 
components  or  under  Executive  Order 
12036.  Intelligence  components  include 
the  Defense  Intelligence  Agency,  the 
National  Security  Agency,  the  offices  for 
the  collection  of  specialized 
intelligence,  the  Office  of  Naval 
Intelligence,  and  the  Air  Force  Office  of 
Intelligence. 

(vi)  Decisions  and  actions  on  arms 
transfers  to  foreign  nations  that  come 
out  of  the  Office  of  the  Assistant 
Secretary  of  Defense,  the  Defense 
Security  Assistance  Agency,  and  the 
other  responsible  offices  within  DoD 
components.  The  term  "arms  transfers" 
includes  the  grant,  loan,  lease, 
exchange,  or  sale  of  defense  articles  or 
defense  ser\'ices  to  foreign  governments 
or  the  guarantee  of  credit  along  with 
these  transactions. 

(vii)  Votes  and  other  actions  in 
international  conferences  and 
organizations.  These  include  all 
decisions  and  actions  of  the  United 
States  concerning  representation  of  its 
interests  at  international  organizations 
and  at  multilateral  conferences, 
negotiations,  and  meetings. 

(viii)  Disaster  and  emergency  relief 
actions. 

(ix)  Actions  involving  export  licenses, 
export  permits,  or  export  approvals, 
other  than  those  relating  to  nuclear 
activities.  These  include  Air  Force 
advice  to  the  Department  of  State  about 
issuing  munitions  export  licenses  under 
the  Arms  Export  Control  Act;  Air  Force 
advice  to  the  Department  of  Commerce 
regarding  granting  export  ficenses  under 
the  Export  Administration  Act;  and 
direct  DoD  exports  of  defense  articles 
and  services  to  foreign  governments  and 
international  organizations  that  are 
exempt  from  munitions  export  licenses 
under  the  Arms  Ejcport  Control  Act.  The 
term  "export  approvals"  does  not 
include  direct  loans  to  finance  exports. 

(x)  Actions  relating  to  nuclear 
activities  and  nuclear  material,  except 
actions  that  provide  a  foreign  nation 
with  a  nuclear  production  or  utilization 
facility  (as  defined  in  the  Atomic  Energy 


Act  of  1954)  or  with  a  nuclear  waste- 
management  facility. 

(2)  Additional  exemptions.  DoD  may 
establish  additional  exemptions  that 
apply  only  to  DoD  operations.  There  are 
two  types  of  additional  exemptions: 
case-by-case  and  class. 

(i)  Case-by-case  exemptions. 
Exemptions  other  than  those  specified 
above  may  arise  because  emergencies, 
national  security  considerations, 
exceptional  foreign-pohcy  requirements, 
or  other  special  circumstances  prevent, 
or  are  inconsistent  with,  preparing 
environmental  docimientation  and 
taking  other  actions  prescribed  by  this 
section.  The  following  procedures  apply 
for  anproving  these  exemptions. 

(Aj  Emergencies.  This  category 
includes  actions  that  cannot  be  delayed, 
that  must  be  taken  to  promote  the 
national  defense  or  security,  and  actions 
necessary  for  protecting  lifie  or  property. 
The  Secretary  of  the  Air  Force  is 
authorized  to  approve  emergency 
exemptions  on  a  case-by-case  basis.  DoD 
must  consult  as  soon  as  possible  with 
the  Department  of  State  and  the  Council 
on  Environmental  Quality  on  emergency 
exemptions.  The  requirement  to  consult 
as  soon  as  possible  is  not  a  requirement 
for  prior  consultation.  The  Secretary  of 
the  Air  Force  must  make  a  report  of  the 
emergency  action  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel),  who,  with  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs),  carry  out  the  necessary 
consultations. 

(B)  Other  circumstances.  National 
security  considerations,  exceptional 
foreign-policy  requirements,  and  other 
special  circumstances  not  identified  in 
paragraph  (c)(2)(i)(A)  may  prevent  or  be 
inconsistent  with  preparing 
environmental  documentation.  In  these 
circumstances,  the  Secretary  of  the  Air 
Force  may  exempt  a  particular  action 
from  the  enviroiunental  dociunentation 
requirements  of  this  section.  The 
Secretary  of  the  Air  Force  may  make 
such  an  exemption  only  after  obtaining 
prior  approval  from  the  Assistant 
Secretary  of  Defense,  who  must  consult 
with  the  Department  of  State  and  other 
appropriate  agencies  before  appro\ing 
the  exemption.  The  requirement  for 
prior  consultation  is  not  a  requirement 
for  prior  approval. 

(ii)  Class  exemption.  Certain 
circumstances  may  warrant  a  class 
exemption  for  a  group  of  related  actions 
rather  than  a  specific  exemption.  The 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel)  may 
establish  class  exemptions,  but,  along 
with  the  Assistant  Secretary  of  Defense 
(International  Security  Affairs),  must 
consult  with  the  Department  of  State 


1T074 


Federal  Register  /  Vol.  59,  No.  69  /  Monday,  April  11,  1994  /  Proposed  Rules 


and  other  appropriate  agencies  before 
approving  the  exemption.  The 
requirement  for  prior  consultation  is  not 
a  requirement  for  prior  approval.  The 
Secretary  of  the  Air  Force  must  submit 
requests  for  class  exemptions  to  the 
Assistant  Secretary  of  Defense  after 
coordination  with  other  interested  DoD 
components. 

■     (d)  Environmental  document 
requirements.  This  section  describes  the 
procedures  for  preparing  environmental 
studies  or  reviews,  when  required  by 
this  section,  and  the  exceptions  to  the 
requirement  to  prepare  environmental 
studies  or  reviews.  If  a  current  and 
acceptable  environmental  document 
already  e.xists  for  a  particular  action, 
regardless  of  which  federal  agency 
prepared  it,  this  section  does  not  require 
a  new  document. 

(1)  There  are  two  types  of 
environmental  documents  that  Air 
Force  officials  must  use  when 
considering  the  environmental  effects  of 
actions  covered  by  this  section: 

(i)  Environmental  studies:  bilateral  or 
multilateral  environmental  studies  of 
the  proposed  action,  prepared  by  the 
United  States  and  one  or  more  foreign 
nations  or  by  an  international  body  or 
organization  of  which  the  United  States 
is  a  member  or  participant. 

(ii)  Environmental  reviews:  concise 
reviews  of  the  environmental  issues  of 
the  proposed  action,  prepared 
unilaterally  by  the  United  States. 

(2)  Forwarcl  all  environmental  studies 
to  HQ  USAF/CEV  for  coordination 
among  appropriate  federal  agencies.  HQ 
USAF/CEV  reviews  all  environmental 
reviews  for  actions  above  the  MAJCOM 
approval  authority. 

(3)  HQ  USAF/CEV  makes 
environmental  studies  and  reviews 
available  to  the  Department  of  State  and 
other  interested  federal  agencies,  and, 
on  request,  to  the  United  States  public, 
according  to  paragraph  (d)(4)  of  this 
section.  HQ  USAF/CEV  may  also  inform 
interested  foreign  governments  or 
furnish  copies  of  the  studies,  according 
to  paragraph  (d)(4)  of  this  section.  HQ 
USAF/CEV  does  not  need  to  distribute 
studies  before  preparing  the  final 
version  of  the  document  or  before  the 
proponent  implements  the  action  upon 
which  the  study  or  review  is  based. 

(4)  The  requirements  regarding  the 
preparation,  content,  and  distribution  of 
envirorunental  studies  and  reviews  in 
the  international  context  must  remain 
r.exible.  Air  Force  officials  determine 
specific  procedures  on  a  case-by-case 
basis,  and  procedures  may  change  if 
necessary  to: 

(i)  Allow  the  Air  Force  to  act 
promptly.  Considerations  such  as 
national  security  and  foreign 


government  involvement  may  require 
prompt  action  that  takes  precedence  in 
the  environmental  review  process. 

(ii)  Avoid  adverse  impacts  on 
relations  between  the  United  States  and 
foreign  governments  and  international 
organizations. 

(iii)  Avoid  infringement,  or  the 
appearance  of  infringement,  of  the 
sovereign  responsibilities  of  another 
government.  Exercise  care  in  collecting 
information  and  preparing  and 
distributing  environmental 
documentation  for  actions  in  which 
another  nation  is  involved  or  that  affect 
the  environment  and  resources  of 
another  nation.  Unless  the  EIAP 
respects  the  sovereign  authority  of  the 
involved  nation,  the  nation  may  view 
the  EIAP  as  an  interference  in  its 
international  affairs  and  its 
responsibility  for  evaluating 
environmental  requirements. 

(iv)  Ensure  the  following: 

(A)  Requirements  of  governmental 
confidentiality.  Protect  sensitive  foreign- 
affairs  information  and  information 
obtained  from  another  government  with 
the  understanding  that  the  information 
would  be  protected  from  disclosure 
regardless  of  its  classification. 

(B)  S'ational  security  requirements. 
Protect  classified  information  and  other 
national  security  interests. 

(C)  Availability  of  meaningful 
information.  Information  on  the 
environment  of  foreign  nations  may  be 
unavailable,  incomplete,  or  not 
susceptible  to  a  meaningful  evaluation, 
particularly  where  the  affected  foreign 
nation  is  not  a  participant  in  the 
analysis.  These  limitations  may  reduce 
or  substantially  change  the  usual 
content  of  the  environmental  study. 

(D)  The  extent  of  Air  Force 
participation  and  its  involvement  in 
decision-m-.iking.  As  Air  Force 
involvement  qnd  control  in  decision- 
making decreases,  the  need  for  an  in- 
depth  environmental  review  and 
analysis  diminishes. 

(E)  International  commerce, 
commercial  confidentiality,  competitive, 
and  export-promotion  factors.  Protect 
domestic  and  foreign-trade  secrets  and 
confidential  business  information  from 
disclosure.  Export-promotion  factors 
include  not  unnecessarily  hindering 
United  States  exports. 

(e)  Environmental  studies. 

(1)  General  information. 

(i)  An  environmental  study  is  an 
analysiis  of  the  likely  environmental 
effects  of  the  action  being  considered.  It 
includes  a  review  of  the  affected 
environment,  significant  actions  to 
avoid  environmental  harm  or  riherwise 
improve  the  environment,  and 
significant  environmental 


considerations  and  actions  by  the  other 
participating  nations,  bodies,  or 
organizations. 

(ii)  The  environmental  study  is 
prepared  as  a  cooperative  task  and 
consequently  is  used  for  actions  that 
provide  strictly  regulated  or  prohibited 
products  or  projects  to  a  foreign  nation, 
as  well  as  to  actions  that  affect  a 
protected  global  resource. 

(2)  Whether  to  prepare  an 
environmental  study.  HQ  USAF/CEV 
decides  whether  a  proposed  action  is 
one  that  would  do  significant  harm  to 
one  of  the  environments  covered  by  this 
section  only  after  consulting  with 
involved  foreign  governments  or 
organizations.  If  decision-makers  decide 
not  to  pursue  an  action,  the  file  will 
record  that  decision  and  the  names  of 
the  decision-makers  who  took  part.  If 
decision-makers  decide  to  prepare  a 
study,  except  as  provided  by  this 
section,  the  proponents  may  not 
proceed  with  any  proposed  activity  that 
would  do  significant  harm  to  the 
environment  pending  the  completion  of 
the  study. 

(3)  Content  of  the  study.  The 
environmental  study  analyzes  the 
environmental  aspects  of  the  proposed 
action  for  consideration  in  the  decision- 
making process.  The  content  of  each 
study  will  vary  to  some  degree  because 
of  the  relative  difficulty  or  ease  of 
obtaining  sensitive  information  from 
foreign  governments  and  the  differing 
availability  of  useful  and 
understandable  information.  However, 
the  study  should  consider  the  following; 

(i)  A  general  review  of  the  affected 
environment. 

(ii)  The  predicted  environmental 
effects. 

(iii)  Significant  governmental  actions 
regarding  the  proposed  action  to  protect 
or  improve  the  environn.ent. 

(iv)  Whether  the  affected  foreign 
government  or  international 
organization  made  a  specific  decision 
not  to  act  to  protect  or  enhance  the 
environment. 

(f)  Environmental  reviews. 

(1)  General  information. 

(i)  An  environmental  review  is  a 
survey  of  the  important  environmental 
issues  surrounding  a  proposed  action.  A 
review  includes  identif)'ing  these  issues 
and  reviewing  any  United  States  or 
foreign  government  analyses  of  the 
environmental  effects  of  the  proposed 
action. 

(ii)  The  proposing  installation  or 
MAJCOM  usually  prepares  an 
environmental  review  either  unilaterally 
or  along  with  another  federal  agency. 
While  an  environmental  review  may 
apply  to  any  of  the  actions  previously 
identified,  it  is  also  uniquely  suitable 
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(because  the  United  States  unilaterally 
prepares  it)  for  actions  that  affect  the 
environment  of  a  nation  not  involved  in 
the  action. 

(2)  Whether  to  prepare  an 
pn\ironmentGl  review.  Decision-makers 
must  have  enough  information  upon 
which  to  base  a  decision  about  vthether 
the  proposed  action  would  do 
significant  harm  to  the  environments 
covered  in  this  section.  If  officials  make 
a  negative  decision,  they  must  make  a 
record  of  that  decision  and  its  basis.  If 
they  make  a  decision  to  prepare  a 
review,  then,  except  as  provided  by  this 
section,  the  proponent  may  not  take  any 
action  on  the  proposal  that  would  do 
significant  environmental  harm  before 
the  review  is  complete. 

(3)  Content  of  the  re\ie:v.  An 
environmental  review  is  a  survcv  of  the 
important  environmental  issues 
associated  with  the  proposed  action  that 
are  under  Air  Force  consideration.  It 
does  not  include  all  possible 
environmental  issues,  and  it  does  not 
include  the  detailed  evaluation  required 
in  an  environm.ental  impact  statement 
under  this  section.  Because  no  foreign 
government  or  international 
organization  takes  part  in  preparing  the 
review,  its  content  may  be  limited 
because  of  limited  availability  of 
information  and  foreign  relations 
sensitivities.  Additional  en\-ironmrntaJ 
document  requirements  are  listed  in 
paragraph  (d)(4)  of  this  section.  If 
practicable,  the  review  should  include 
the  following: 

(i)  A  statement  of  the  proposed  a<:tion 
including  its  timetable,  physical 
features,  geoeral  operating  plan,  and 
other  similar  broad-gauge  descriptive 
factors.    ■ 

(ii)  Identification  of  the  important 
environmental  issues  involved. 

(iii)  IdeDtificatioD  of  present  or  future 
Air  Force  mitigative  actions  that  will 
detjease  the  impact  on  or  improve  the 
en\'ironment. 

(iv)  A  description  of  present  or  future 
government  actions  by  any  participating 
and  affected  foreign  nations  which  will 
affect  environmental  considerations. 

§  989.36    Procedures  for  holding  putjJic 
hearings. 

(a)  General  information. 

(1)  The  Air  Force  sohcits  the  views  of 
the  public  and  special  interest  groups 
and,  in  appropriate  cases,  holds  public 
hearings  on  the  Draft  EIS. 

(2)  The  Office  of  the  Judge  Advocate 
General,  through  the  Air  Force  Legal 
Services  Agencv/Trial  Judiciary 
Division  (AFLSA/JAJT)  and  its  field 
organization,  is  responsible  for 
conducting  public  hearings. 


(3)  The  proponent  EPF  establishes  the 
date  and  location,  arranges  for  hiring  the 
court  reporter,  funds  temporary  duty 
costs  for  the  hearing  officer,  makes 
logistical  arrangements  (for  example, 
publishing  notices,  arranging  for  press 
coverage,  obtaining  tables  and  chairs, 
etc.),  and  forwards  the  transcripts  of  the 
hearings  to  AFLSA/JAJT. 

(b)  Notice  of  hearing  (40  CFH  1506.6). 

(1)  Public  affairs  officers: 

(i)  Announce  public  hearings  and 
assemble  a  mailing  list  of  individuals  to 
be  in\ited. 

(ii)  Distribute  announcements  of  a 
hearing  to  all  interested  individuals  and 
agencies,  including  the  print  and 
electronic  media. 

(iii)  Under  certain  circumstances, 
purchase  an  advertisement  announcing 
the  time  and  place  of  the  hearing  as  well 
as  other  pertinent  particulars. 

(iv)  Distribute  the  notice  in  a  timely 
manner  so  it  will  reach  recipients  or  be 
published  at  least  15  days  before  the 
hearing  date.  Distribute  notices  fewer 
than  15  days  before  the  hearing  date 
when  you  have  substantial  justification 
and  if  the  justification  for  a  shortened 
notice  period  appears  in  the  notice. 

(2)  If  an  action  has  effects  of  national 
concern,  publish  notices  in  the  Federal 
Register  and  mail  notices  to  national 
organizations  that  have  an  interest  in 
the  matter. 

(i)  Because  of  the  longer  lead  time 
required  by  the  Federal  Register,  send 
out  notices  for  publication  in  the 
Federal  Register  to  arrive  at  HQ  VSAF/ 
CEV  no  later  than  30  days  before  the 
hearing  date. 

(3)  TTie  notice  should  include: 

(i)  Date,  time,  place,  and  subject  of  the 
hearing. 

(ii)  A  description  of  the  general  format 
of  the  hearing. 

(iii)  The  name  and  telephone  number 
of  a  person  to  contact  for  moie 
information. 

(iv)  The  request  that  speakers  submit 
(in  writing  or  by  return  call)  their 
intention  to  participate,  with  an 
indication  of  which  environmental 
impact  (or  impacts)  they  wish  to 
address. 

(v)  Any  limitation  on  the  length  of 
oral  statements. 

(vi)  A  suggestion  that  speakers  submit 
statements  of  considerable  length  in 
WTiting. 

(vii)  A  summary  of  the  proposed 
action. 

(viii)  The  offices  or  location  where  the 
Draft  EIS  and  any  appendices  are 
available  for  examination. 

(c)  Availability  of  the  draft  EIS  to  the 
public.  The  EPF  makes  copies  of  the 
Draft  EIS  available  to  the  public  at  an 
Air  Force  installation  or  other  suitable 


place  in  the  vicinity  of  the  proposed 
action  and  public  hearing. 

(d)  Place  of  the  hearing.  The  EPF 
arranges  to  hold  the  hearing  at  a  time 
and  place  and  in  an  area  readily 
accessible  to  military  and  civilian 
organizations  and  individuals  interested 
in  the  proposed  action.  Generallv,  the 
EPF  should  arrange  to  hold  the  hearing 
in  an  off-base  civilian  facihty,  which  is 
more  accessible  to  the  public. 

(e)  Hearing  officer. 

(1)  The  AFLSA/JAJT  selects  a  judge 
advocate,  who  is  a  military  judge  with 
experience  in  conducting  pubLc 
meetings,  to  preside  over  hearings.  The 
hearing  officer  does  not  need  to  have 
personal  knowledge  of  the  project,  other 
than  familiarity  with  the  Draft  EIS.  In  no 
event  should  the  hearing  officer  be  the 
Staff  Judge  Advocate  of  the  proponent 
command,  have  participated  personally 
in  the  development  of  the  project,  or 
have  rendered  legal  advice  or  assistance 
with  respect  to  it  [or  be  expected  to  do 
so  in  the  future).  The  principal 
qualification  of  the  hearing  officer 
should  be  the  ability  to  conduct  a 
hearing  as  an  impartial  participant.  (2) 
The  primary  duties  of  the  hearing  officer 
are  to  make  sure  that  the  hearing  is 
orderly,  is  recorded,  and  that  interested 
parties  have  a  reasonable  opportunity  to 
speak.  The  presiding  officer  should 
direct  the  speakers'  attention  to  the 
purpose  of  the  hearing,  which  is  to 
consider  the  environmental  impacts  of 
the  proposed  project  Each  speaker 
should  have  a  time  limit  to  provide 
maximum  public  input  to  the  decision- 
maker. 

(f)  Record  of  the  hearing.  The  hearing 
officer  must  make  sure  a  verbatim 
transcribed  record  of  the  hearing  is 
prepared,  including  all  stated  positions, 
all  questions,  and  all  responses.  The 
hearing  officer  should  append  all 
wTitten  submissions  that  parties  pro\  ide 
to  the  hearing  officer  during  the  hearing 
to  the  record  as  attachments.  The 
hearing  officer  should  also  append  a  list 
of  persons  who  spoke  at  the  hearing  and 
submitted  written  comments  and  a  list 
of  the  organizations  or  interests  they 
represent  with  addres.ses.  The  hearing 
officer  must  make  sure  a  verbatim 
transcript  of  the  hearing  is  pro\  ided  to 
the  EPF  for  inclusion  as  an  appendix  to 
the  Final  EIS.  The  officer  should  also 
ensure  that  all  persons  who  request  a 
copy  of  the  transcript  get  a  copy  when 

it  is  completed.  Copying  charges  are 
determined  according  to  40  CFR 
1506.6(f). 

(g)  Hearing  format.  Use  the  format 
outlined  in  this  paragraph  as  a  general 
guideUne  for  conducting  a  hearing. 
Hearing  officers  should  tailor  the  format 
to  meet  the  hearing  objectives.  These 
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objectives  provide  information  to  the 
public,  record  opinions  of  interested 
persons  on  environmental  impacts  of 
the  proposed  action,  and  set  out 
alternatives  for  improving  the  EIS  and 
for  later  consideration. 

(1)  Organizing  speakers  by  subject.  If 
time  and  circumstances  permit,  the 
hearing  officer  should  group  speakers  by 
subject  matter.  For  example,  all  persons 
wishing  to  address  water  quality  issues 
should  make  their  presentations  one 
after  the  other  so  the  EIS  preparation 
team  can  review  the  transcript  and  make 
summaries  from  it  more  easily. 

(2)  Record  of  attendees.  The  hearing 
officer  should  make  a  list  of  all  persons 
who  wish  to  speak  at  the  hearing  to  help 
the  hearing  officer  in  calling  on  these 
individuals,  to  ensure  an  accurate 
transcript  of  the  hearing,  and  to  enable 
the  officer  to  send  a  copy  of  the  Final 
EIS  (4  CFR  1502.19)  to  any  person, 
organization,  or  agency  that  provided 
substantive  comments  at  the  hearing. 
The  hearing  officer  should  assign 
assistants  to  the  entrance  of  the  hearing 
room  to  provide  cards  on  which 
individuals  can  voluntarily  write  their 
names,  addresses,  telephone  numbers, 
organizations  they  represent,  and  titles; 
whether  they  desire  to  make  a  statement 
at  the  hearing;  and  what  environmental 
area(s)  they  wish  to  address.  The 
hearing  officer  can  then  use  the  cards  to 
call  on  individuals  who  desire  to  make 
statements.  However,  the  hearing  officer 
will  not  deny  entry  to  the  hearing  or  the 
right  to  speak  to  people  who  decline  to 
submit  this  information  on  cards. 

3.  Introductory  remarks.  The  hearing 
officer  should  first  introduce  himself  or 
herself  and  the  EIS  preparation  team. 
Then  the  hearing  officer  should  make  a 
brief  statement  on  the  purpose  of  the 
hearing  and  give  the  general  ground 
rules  on  how  it  will  be  conducted.  This 
is  the  proper  time  to  welcome  any 
dignitaries  who  are  present.  The  hearing 
officer  should  explain  that  he  or  she 
does  not  make  any  recommendation  or 
decision  on  whether  the  proposed 
project  should  be  continued,  modified, 
or  abandoned  or  how  the  EIS  should  be 
prepared. 

(4)  Explanation  of  the  proposed 
action.  The  Air  Force  EIS  preparation 
team  representative  should  next  explain 
the  proposed  action,  the  alternatives, 
the  potential  environmental 
consequences,  and  the  EIAP. 

(5)  Questions  by  attendees.  After  the 
EIS  team  representative  explains  the 
proposed  action,  alternatives,  and 
consequences,  the  hearing  officer 
should  give  attendees  a  chance  to  ask 
Questions  to  clarify  points  they  may  not 
have  understood.  The  hearing  officer 
may  have  to  reply  in  writing,  at  a  later 


date,  to  some  of  the  questions.  While  the 
Air  Force  EIS  preparation  team  should 
be  as  responsive  as  possible  in 
answering  questions  about  the  proposal, 
they  should  not  become  involved  in 
debate  with  questioners  over  tlie  merits 
of  the  proposed  action.  Cross- 
examination  of  speakers,  either  those  of 
the  Air  Force  or  the  public,  is  not  of  an 
informal  hearing.  If  necessary,  the 
hearing  officer  m.ay  limit  questioning  or 
conduct  portions  of  the  hearing  to 
ensure  proper  lines  of  inquir\'.  However, 
the  hearing  officer  should  include  all 
questions  in  the  hearing  record. 

(6)  Statement  of  attendees.  The 
hearing  officer  must  give  the  persons 
attending  the  hearing  a  chance  to 
present  oral  or  written  statements.  The 
hearing  officer  should  be  sure  the 
recorder  has  the  name  and  address  of 
each  person  who  submits  an  oral  or 
written  statement.  The  officer  should 
also  permit  the  attendees  to  submit 
vvTitten  statements  within  a  reasonable 
time,  usually  two  weeks,  following  the 
hearing.  The  officer  should  allot  a 
reasonable  length  of  time  at  the  hearing 
for  receiving  oral  statements.  The  officer 
may  waive  any  announced  time  limit  at 
his  or  her  discretion.  The  hearing  officer 
may  allow  those  who  have  not 
previously  indicated  a  desire  to  speak  to 
identify  themselves  and  be  recognized 
only  efter  those  who  have  previously 
indicated  their  intentions  to  speak  have 
spoken. 

(7)  Ending  or  extending  a  hearing. 
The  hearing  officer  has  the  power  to  end 
the  hearing  if  the  hearing  becomes 
disorderly,  if  the  speakers  become 
repetitive,  or  for  other  good  cause.  In 
any  such  case,  the  hearing  officer  must 
make  a  statement  for  the  record  on  the 
reasons  for  terminating  the  hearing.  The 
hearing  officer  may  also  extend  the 
hearing  beyond  the  originally 
announced  date  and  time.  The  officer 
should  announce  the  extension  to  a  later 
date  or  time  during  the  hearing  and 
prior  to  the  hearing  if  possible. 

(h)  Adjourning  the  hearing.  After  all 
persons  have  had  a  chance  to  speak, 
when  the  lieanng  has  culled  a 
representative  view  of  public  opinion, 
or  when  the  time  set  for  the  hearing  and 
any  reasonable  extension  of  time  has 
ended,  the  hearing  officer  adjourns  the 
hearing.  In  certain  circumstances  (for 
example,  if  the  hearing  officer  believes 
it  is  likely  that  some  participants  will 
introduce  new  and  relevant 
information),  the  hearing  officer  may 
justify  scheduling  an  additional, 
separate  hearing  session.  If  the  hearing 
officer  makes  the  decision  to  hold 
another  hearing  while  presiding  over 
the  original  hearing  he  or  she  should 
announce  that  another  public  hearing 


will  be  scheduled  or  is  under 
consideration.  The  officer  gives  notice 
of  a  decision  to  continue  these  hearings 
in  essentially  the  same  way  he  or  .she 
announced  the  original  hearing,  time 
permitting.  The  Public  Affairs  officer 
provides  the  required  public  notices  and 
directs  notices  to  interested  parties  in 
coordination  with  the  hearing  officer. 
Because  of  lead  time  constraints,  SAF/ 
MIQ  may  waive  Federal  Register  notice 
requirements  or  advertisements  in  local 
publications.  At  the  conclusion  of  the 
hearing,  the  hearing  officer  should 
inform  the  attendees  of  the  deadline 
(usually  two  weeks)  to  submit 
additional  written  remarks  in  the 
hearing  record.  The  officer  should  also 
notify  attendees  of  the  deadline  for  the 
commenting  period  of  the  Draft  EIS. 
Patsy  J.  Conner, 

Air  Force  Federal  Register LioL^on  Officer. 
|FR  Doc.  94-8574  Filed  4-8-94;  8:45  am) 
BILLING  CODE  3910-01-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Extension  of  Rural  Delivery  Service 
and  Elimination  of  Multiple  Route 
Service  Options  on  Rural  and  Higliway 
Contract  Delivery  Routes 

agency:  Postal  Ser\ice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  change 
would  amend  Domestic  Mail  Manual 
Transition  Book  parts  156  and  157  to 
permit  extensions  of  rural  delivery 
service  to  customers  regardless  of  their 
proximity  to  the  delivery  post  office  and 
eliminate  duplication  and  coirfmingling 
of  carrier  and  post  office  service 
responsibilities. 

DATES:  Comments  must  be  received  on 
or  before  May  11,  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Delivery  Policies  and  Programs,  U.S. 
Postal  Service,  room  7142,  475  I.'Enfant 
Plaza  SW.,  Washington,  DC  20260- 
2802.  Copies  of  all  written  comments 
will  be  available  for  public  inspection 
and  photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Estes,  (202)  268-3543. 
SUPPLEMENTARY  INFORMATION:  In  certain 
rural  post  offices  (i.e.,  CAG  A  through 
K)  postal  regulations  presently  prohibit 
extension  of  delivery  service  to 
customers  within  a  .25-mile  radius  of 
the  post  office,  unless  they  erect  a  box 
along  the  carrier's  established  line  of 
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travel.  Consistent  with  the  Postal 
Service's  policy  that  customers  are 
entitled  to  one  fonn  of  free  dehvery 
service,  customers  who  live  within  the 
.25-mile  radius  and  choose  not  to  erect 
a  box  along  the  carrier's  line  of  travel 
may  receive  free  general  delivery  service 
or,  for  a  fee,  use  post  office  box  service. 

The  "quarter-mile  rule"  requires 
increasing  numbers  of  customers  to  go 
to  their  post  offices  to  obtain  their  mail. 
Customers  with  physical  limitations  and 
senior  citizens  are  sometimes  unable  to 
leave  their  homes  or  travel  the  distance 
to  the  post  office.  Although  customers 
can  erect  mailboxes  along  the  carrier's 
line  of  travel,  this  still  may  require  some 
travel  for  the  customer  and  lead  to 
community  concerns  about  mailbox 
placement  and  added  vehicle  stopping 
on  certain  roads.  Additionally,  conflicts 
between  postal,  personal,  and/or 
business  schedules  can  sometimes  limit 
customers'  access  to  their  mail,  in 
contrast  to  tha  convenience  of  service 
received  by  community  residents 
outside  the  prescribed  radius  who 
receive  carrier  delivery. 

The  Postal  Service  recognizes  the 
customer  concerns  cited  above 
regarding  the  "quarter-mile  rule." 
Therefore,  it  proposes  to  eliminate  the 
prohibition  on  extensions  of  rural 
delivery  service  within  the  .25-mile 
radius  of  non-city  delivery  post  offices. 
Extensions  of  service  will  be  considered 
based  on  customer  density,  distance, 
quality  of  road  maintenance,  and  other 
criteria  currently  applied  to  other 
requesters.  Additionally,  after 
customers'  requests  for  extension  of 
rural  delivery  under  this  rule  are 
approved,  they  will  no  longer  routinely 
be  eligible  for  free  general  delivery 
service. 

Consistent  with  the  Postal  Service's 
responsibility  to  provide  efficient  and 
effective  delivery  and  collection  service, 
39  U.S.C.  403,  404.  the  proposed  rule 
would  also  permit  the  ehmination  of 
unnecessary,  duplicative  service. 
Presently,  in  rural  delivery  areas  where 
multiple  routes  travel  the  same  road,  a 
rural  or  highway  contract  route 
customer  may  choose  the  carrier  and/or 
post  office  to  provide  delivery;  or  these 
customers  may  receive  delivery  and 
collection  service  from  more  than  one 
carrier.  This  arrangement  can  confuse 
service  patterns  and  postal  boundaries. 
Such  duplicative  service  increases 
postal  operating  expenses  and  can  cause 
conflicts  with  addresses  assigned  by 
cities  or  counties. 

To  avoid  duplication  of  service  and 
ensure  efficient  delivery  patterns,  the 
Postal  Service  proposes  to  eliminate 
service  by  multiple  routes  and  the 
commingling  of  service  areas.  Where  the 


presence  of  multiple  routes  has  caused 
commingled  deliveries  by  more  than 
one  carrier  and/or  post  office,  postal 
customer  service  and  sales  districts  may 
designate  which  post  office  will  provide 
delivery.  The  determination  will  reflect 
the  affected  customers'  preferences, 
actual  municipal  identity  and/or 
geographic  place  names,  the  proximity 
of  the  serving  post  office,  and  other 
service  or  operational  factors. 
Postmasters  will  designate  a  single  rural 
or  highway  contract  route  to  provide 
delivery.  Where  new  service  is 
established  or  extended,  customer 
ser\'ice  and  sales  districts  will  designate 
which  post  office  will  provide  delivery, 
in  accordance  with  current  guidelines 
and  procedures,  and  f>ostmasters  will 
designate  a  single  rural  or  highway 
contract  route  to  provide  delivery. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
553  (bl,  (c)l  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual  Transition 
Book,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  HI 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S  C  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406.  3621,  3626,  5001. 

2.  Revise  156.22,  156.25. 156.26,  and 
157.32  (d)  of  the  Domestic  Mail  Manual 
Transition  Book  to  read  as  follows: 

156     RURAL  SERVICE 


156.2    Delivery  Routes 

*         •         •         *         * 

156.22    Extensions.  Requests  or 
petitions  for  extensions  of  rural  routes 
should  be  submitted  to  the  postmaster 
of  the  office  from  which  the  route 
emanates.  Form  4027  is  available  from 
the  postmaster  for  these  requests. 
Extensions  should  ordinarily  serve  an 
average  of  at  least  one  family  per  mile 
of  additional  travel,  including  retrace. 
Other  factors  considered  include 
financial  transactions  and  type  and 
volume  of  mail.  Roads  generally  should 
be  public,  must  be  kept  in  good 
condition,  and  be  passable  for  vehicles 
year-round.  If  an  extension  is  proposed 
over  a  road  not  maintained  by  road 
authorities,  the  postmaster  must  obtain 


and  submit  with  Form  4027  a  letter  from 
the  person  responsible  for  maintaining 
the  road.  The  letter  must  state  that  the 
road  vnll  be  kept  passable  at  all  times 
and  include  the  statement  "It  is 
understood  that  if  the  road  is  not 
properly  maintained,  rural  delivery 
service  will  be  withdrawn."  Rural  mail 
dehvery  may  be  extended  to  families 
and  businesses  at  any  post  office,  if  such 
service  is  requested  and  other 
requirements  are  met.  For  extensions  to 
mobile  home,  trailer,  and  recreational 
vehicle  parks,  see  155.251  and  155  252. 
•        •        •        •        * 

156.25    Multiple  Routes 

156.251  Existing  Service.  Where 
routes  from  two  or  more  post  offices 
travel  the  same  road,  customer  service 
and  sales  districts  may  determine  which 
office  provides  delivery  service.  Factors 
considered  in  this  determination 
include  the  affected  customers' 
preferences,  actual  municipal  identity 
and/or  geographic  place  names,  the 
proximity  of  the  serving  post  offic»?.  and 
other  service  or  operational  factors. 
Postmasters  determine  which  route 
provides  delivery.  Delivery  service  is 
not  provided  from  more  than  one  post 
office  andJoT  route. 

156.252  New  Service.  Where  new 
service  is  to  be  established  or  extended 
from  a  road  traveled  by  carriers  from 
two  or  more  post  offices,  customer 
service  and  sales  districts  must 
designate  which  post  office  provides 
delivery,  in  accordance  with  current 
guidelines  and  procedures.  Postmasters 
determine  which  route  provides 
delivery.  Delivery  service  is  not 
provided  from  more  than  one  post  office 
and/or  route. 

1 56.26  Highway  Contract  Delivery: 
[Delete  156.26  and  renumber  156.27  as 
156.26.) 

157    High  way  Con  tract  Service 


157.3    Box  Delivery  and  Collection 

•  •        *        •        • 

157.32    Availability.  Contract  route 
box  delivery  and  collection  service  is 
provided  without  charge  to  customers 
who:  [Add  new  157. 32d  as  follows) 

•  *        *        •        * 

d.  Request  delivery  and  collection 
service  from  the  post  office  to  which 
mail  is  addressed.  Use  Form  5431.  If 
another  post  office  provides  delivery  in 
the  area,  the  customer  service  and  sales 
district  determines  which  post  office 
provides  service.  Postmasters  determine 
which  route  provides  service.  Delivery 
service  is  not  provided  from  more  than 
one  post  office  and/or  route. 
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An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Cliief  Counsel,  Legislative. 
(FR  Doc.  94-8587  Filed  4-8-94;  8:45  am] 
BILLING  CODE  7710-ia-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-8-1-5733;  FRL-4851^ 

Approval  and  Promulgation  of 
Implementation  Plans;  Louisiana  State 
Implementation  Plan  Revision;  Major 
Source  Definition  Corrections  for 
Reasonably  Available  Control 
Technology  (RACT)  Rules;  Volatile 
Organic  Compounds  (VOC)  RACT 
Catch-ups 

AGENCY:  Environmental  Protoction 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  the  Louisiana  State 
Implementation  Plan  (SIP)  adopted  by 
the  Louisiana  Department  of 
Environmental  Quality  on  October  20, 
1992.  The  Governor  of  Louisiana 
submitted  these  revisions  to  the  EPA  on 
November  10. 1992.  This  SIP  revision 
contains  regulations  which  require  the 
implementation  of  RACT  for  various 
types  of  VOC  sources.  These  revisions 
are  necessitated  by  the  inclusion  of 
Livingston  Parish  in  the  Baton  Rouge 
nonattainment  area,  and  the  removal  of 
the  distinction  between  rural  and  urban 
ozone  nonattainment  areas,  called  for  by 
the  Clean  Air  Act  Amendments  (CAAA) 
of  1990.  In  addition,  the  rules  have  been 
revised  to  reflect  the  lowering  of  the 
major  source  definition  from  100  tons 
per  year  to  50  tons  to  insure  all  major 
sources  adopt  RACT.  This  action  is 
being  taken  under  section  110  and 
subchapter  L  part  D.  of  the  Clean  Air 
Act  (CAA),  as  amended  in  1990. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  11,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief.  Air 
Planning  Section  (6T-AP).  USEPA. 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
hours  at  the  above  location  and  at  the 
following  locations: 

U.S.  Environmental  Protection 
Agency.  Region  6.  Air  Programs  Branch 
(nT-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 


Louisiana  Department  of 
Environmental  Quality,  Air  Quahty 
Division,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 

Anyone  wishing  to  review  these 
documents  at  the  USEPA  office  is  asked 
to  contact  the  person  below  to  schedule 
an  appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
655-7219. 
SUPPiEMENTARY  INFORMATION: 

Background 

Under  the  pre-amended  Clean  Air 
Act.  ozone  nonattainment  areas  were 
required  to  adopt  RACT  rules  for 
sources  of  VOC  emissions.  The  EPA 
issued  three  sets  of  control  technique 
guideline  (CTG)  documents, 
establishing  a  "presumptive  norm"  for 
RACT  for  various  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were:  (1) 
Group  I — those  issued  before  January 
1978  (15  CTGs);  (2)  Group  II— those 
issued  in  1978  (nine  CTGs);  and  (3) 
Group  III — those  issued  in  the  early 
1980's  (five  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  The  EPA  determined  that  the 
area's  attainment  date  determined 
which  RACT  rules  that  the  arua  needed 
to  adopt  and  implement.  Under  C.^A 
section  172,  ozone  nonattainment  areas 
were  generally  required  to  attain  the 
ozone  standard  by  December  31,  1982. 
Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  II  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  to  as  late  as  December  31,  1937. 
under  CAA  section  172  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  non-CTG  sources. 
The  Baton  Rouge  serious 
nonattainment  area  consists  of  six 
parishes-East  and  West  Baton  Rouge. 
Ascension.  Iber\'ille,  Livingston,  and 
Pointe  Coupee.  Under  the  pre-amended 
Act,  the  EPA  designated  the  Baton 
Rouge  area  as  nonattainment.  This  area 
included  East  and  West  Baton  Rouge 
Parishes.  The  State  established  a  pre- 
enactment  attairunent  date  of  1Q82  for 
the  Baton  Rouge  nonattainment  area 
and,  therefore,  RACT  was  required  for 
Group  I  and  Group  II  CTGs. 

However,  the  Baton  Rouge  r.r'^a  did 
not  attain  the  ozone  standard  by  the 
1982  attainment  date.  Therefore,  the 
area  was  called  upon  to  adopt  the  Group 
III  QTGs.  The  area,  however,  continued 


to  exceed  the  ozone  standard.  On  May 
26.  1988,  the  EPA  notified  the  Governor 
of  Louisiana  that  portions  of  the  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  post-1987  SIP  call). 
The  SIP  planning  called  for  the  air 
quality  area  to  be  expanded  to  include 
the  entire  Metropolitan  Statistical  Area 
(MSA).  This  decision  was  based  on  the 
conclusion  that  the  parameters 
considered  in  defining  the  areas  that 
comprise  the  MSA  are  basically  the 
same  factors  that  influence  the 
formation  of  ozone,  namely  large 
population  centers  and  high  commuter 
activity  and  that  sources  (e.g.,  vehicles) 
throughout  the  MSA  contribute  to  the 
area's  nonattainment.  Consequently, 
Ascension,  St.  James  ',  Iberville '. 
Livingston,  and  Pointe  Coupee  Parishes 
were  included  in  the  SIP  call  area.  On 
November  15,  1990,  amendments  to  the 
1977  CAA  were  enacted  (Public  Law 
101-549,  104  Stat.  2399.  codified  at  42 
U.S.C.  7401-7671q).  In  amended  section 
182(a)(2)(A)  of  the  CAA.  Congress 
statutorily  adopted  the  requirement  that 
pre-enactment  ozone  nonattainment 
areas  that  retained  their  designation  of 
nonattainment  and  were  classified  as 
marginal  or  above,  fix  their  deficient 
RACT  rules  for  ozone  by  May  15,  1991. 
The  Baton  Rouge  area  retained  its 
designation  of  nonattainment  and  was 
classified  as  serious  (56  FR  56694- 
November  6,  1991).  Louisiana  corrected 
these  rules  in  a  series  of  submissions. 
These  rules  were  proposed  for  approval 
on  September  30.  1992  (see  57  FR 
45012).  Pre-amendment  guidance 
distinguished  between  urban  and  rural 
nonattainment  areas,  "urban"  and 
"rural"  being  defined  by  population. 
Since  urban  areas  were  believed  to  need 
more  controls  than  rural  areas,  and 
CTGs  were  not  meant  to  be  all- 
encompassing,  States  also  had  to 
develop  RACT  for  non-CTG  sources  in 
urban  nonattainment  areas.  For  the 
purposes  of  the  post-1987  SIP  calls. 
East  and  West  Baton  Rouge  Parishes 


1  Mt  monitoring  data  since  the  post-1987  SIP  call 
indicates  that  St.  James  Parish  may  have  attained 
the  National  Ambient  .\ir  Quality  Standards 
(NAAQS)  for  ozone.  It  has  retained  its 
nonattainment  designation  but  is  classified  as  an 
incomplete  data  area.  Therefore,  St.  James  Parish  is 
not  subject  to  section  182(a)(2)(A)  of  the  amended 
act.  Louisiana  has.  however,  corrected  any 
deficiencies  regarding  enforceability  of  existing 
rules  applicable  to  St.  James  Parish,  which  is  a 
requirement  before  the  parish  can  be  redesignated 
to  attainment.  See  the  General  Preamble  57  FR 
13496.  St  13525  (April  16,  1992). 

2  Although  Iberville  and  Pointe  Coupee  were  not 
part  of  the  MSA.  the  EPA  included  these  parishes 
in  the  SIP  call  area  t>ecause  of  their  proximity  to 
the  MSA  and  their  nonattainment  status  based  upon 
the  most  recent  air  monitoring  data. 
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were  urban  nonattainment,  and 
Ascension,  Iberville,  Pointe  Coupee,  and 
St.  James  Parishes  were  rural 
nonattainment.  The  distinction  between 
urban  and  rural  did  not  affect  most  of 
these  revisions  because,  generally, 
Louisiana  adopted  rules  on  a  statewide 
basis.  But  it  should  be  noted  that  some 
of  the  rules  did  not  apply  to  the  same 
degree  in  all  of  the  parishes  covered  by 
the  posf-1987  SIP  calls. 
Section  182(b)(2)  of  the  amended  CAA 
requires  States  to  adopt  R.^CT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  R.ACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG — i.e.,  a  CTG  issued  prior  to  the 
enactment  of  the  CAAA  of  1990;  (2) 
RACT  for  sources  covered  by  a  post- 
enactment  CTG;  and  (3)  RACT  for  all 
major  sources  not  covered  by  a  CTG. 
This  R,ACT  requirement  mandates  that 
nonattainment  areas  that  previously 
were  exempt  from  certain  VOC  RACT 
requirements  "catch  up"'  to  those 
nonattainment  areas  that  became  subject 
to  those  requirements  during  an  earlier 
period.  In  addition,  it  requires  newly 
designated  ozone  nonattainment  areas 
to  adopt  RACT  rules  consistent  with 
those  for  previously  designated 
nonattainment  areas. 

The  major  source  definition  for 
serious  areas  has  been  lowered  under 
the  amended  CAA  to  sources  that  emit 
or  have  the  potential  to  emit  50  tons  per 
year  (TPY)  or  greater  of  VOCs. 
Therefore,  since  the  Baton  Rouge  area  is 
designated  as  serious,  the  State  was 
required  to  adopt  RACT  rules  for  all 
sources  in  the  area  which  e.xceed  this 
cut-off.  Prior  to  revision,  two  CTG 
source  categories  did  not  require 
controls  down  to  the  50  TPY  level- 
petroleum  drycleaners  and  graphic  arts 
sources.  The  Baton  Rouge 
nonattainment  area  inventory  does  not 
contain  any  major  sources  (potential  to 
emit  50  TPY  or  greater)  of  petroleum 
drycleaners.  To  meet  the  requirements 
of  the  CTG  major  source  definition,  the 
State  extended  the  applicability  of 
RACT  rules  for  graphic  arts  sources  to 
sources  with  a  potential  to  emit  50  TPY 
and  greater.  The  Louisiana  Department 
of  Environmental  Quality  (LDEQ)  also 
reduced  the  cut-off  exemption  to  50 
TPY  (potential  to  emit)  in  some  existing 
regulations  applicable  to  the  Baton 
Rouge  nonattainment  area.  However,  for 
non-CTG  sources.  Louisiana 
Administrative  Code 
(LAC):33.III.2115(H)  changed  the  cutoff 
exemption  to  50  TPY.  rather  than  50 
TPY  potential  to  emit  as  required  by  the 
major  source  definition  in  the  CAA 
section  132(c).  Therefore.  EPA's 


approval  of  LAC:33:III. 2115(H)  is 
contingent  on  the  State's  submission  to 
EPA  of  a  negative  declaration  stating 
that  no  non-CTG  sources  exist  in  the 
Baton  Rouge  nonattainment  area  which 
have  a  potential  to  emit  of  50  TPY  or 
more  of  VOCs,  and  that  none  are 
expected. 

In  addition  to  the  pre-enactment 
nonattainment  area  retaining  its 
nonattainment  designation,  the  EPA 
also  extended  the  nonattainment  area 
boundaries  to  include  Livingston  Parish 
(56  PR  56694),  because  all  portions  of  an 
MSA  must  be  included  in  serious  and 
above  nonattainment  areas.  Therefore, 
Livingston  Parish  is  subject  to  RACT  as 
defined  in  section  182(b)(2).  And,  under 
the  RACT  catch-up  provision  of  section 
182(b)(2)  and  (c),  the  State  was  required, 
for  Livingston  Parish,  to  submit  RACT 
rules  covering  all  pre-enactment  CTGs, 
to  identify  all  sources  that  the  State 
anticipates  will  be  covered  by  a  post- 
enactment  CTG,  and  to  submit  non-CTG 
rules  for  all  remaining  major  sources, 
including  those  with  a  potential  to  emit 
50  TPY  or  greater  of  VOC  emissions.  An 
explanation  of  which  rules  have  been 
revised  to  include  Livingston  Parish  is 
addressed  below  under  the  heading  EPA 
Evaluation. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog. 
Therefore,  rules  were  required  as  part  of 
an  effort  to  achieve  the  NAAQS  for 
ozone.  The  following  is  the  EPA's 
evaluation  and  proposed  action  for 
Louisiana  Air  Code:  Title  33:  Rules 
2103,  Storage  of  Volatile  Organic 
Compounds;  2109,  Oil/Water 
Separation;  2115,  Waste  Gas  Disposal; 
2123.  Organic  Solvents;  2125,  Vapor 
Degreasers;  2131,  Filling  of  Gasoline 
Storage  Vessels;  2135.  Bulk  Gasoline 
Terminals;  2143.  Graphic  Arts  (Printing) 
by  Rotogravure  and  Flexographic 
Processes. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
VOC  rule,  the  EPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  CAA  and  the  EPA 
regulations,  as  found  in  section  110  and 
part  D  of  the  CAA  and  40  CFT?  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents. 

To  evaluate  these  rules,  the  EPA  used 
the  CTGs  and  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies  and 
Deviations"  (Clarification  to  Appendix 
D.  of  November  24,  1987:  52  FR  45044). 
In  general,  the  technical  review  of  these 


rules  was  completed  for  the  RACT  "fix- 
up"  approval.  For  further  information, 
see  the  RACT  "fix-up"  Technical 
Support  Document.  Further  technical 
review  was  not  necessary  because 
changes  only  extend  the  geographic 
coverage  of  existing  rules  and  lower  the 
existing  source  cutoffs  to  be  consistent 
with  CAA  requirements. 

The  following  rule  revisions  have 
been  submitted,  and  the  EPA  proposes 
full  approval: 

LAC:33:III.2103.  2109,  2115.  2131,  2135 
Changes  were  made  to  these  rules  to 
include  the  nonattainment  parish  of 
Livingston.  Under  the  CAAA  of  1990. 
Livingston  Parish  became  part  of  the 
Baton  Rouge  MSA  and  hence  a  part  of 
the  nonattainment  area. 
LAC:33:in.2123,  2125,  2143  Changes  were 
made  to  these  rules  to  include  those 
parishes  that  were  exempted  from 
certain  RACT  requirements  due  to  their 
"rural"  classification.  RACT  catch-up 
removes  the  distinction  between  'urban' 
and  "rural"  nonattainment  areas 
Included  parishes  are  Ascension. 
Iberville,  and  Pointe  Coupee. 
LAC;33:III  2143.  Graphic  Arts  (Printing)  by 
Rotogravure  and  Flexographic  Provf  sses. 
Section  182(b)(2)(C)  of  the  CAAA 
requires  the  institution  of  RACT  for  all 
major  sources.  This  rule  was  revised  to 
be  applicable  to  sources  with  a  potential 
to  emit  at  least  50  TPY  of  VOCs  to  insure 
all  major  sources  are  covered  by  RACT 
LAC:33;in.2n5(H).  Waste  Gas  Disposal 
Exemptions.  This  rule  was  revised  to 
insure  that  all  non-CTG  major  sources 
adopt  R.^CT.  The  revision  covers  sources 
with  at  least  50  TPY  of  VOC  emissions. 
This  revision  in  itself  does  not  fully 
satisfy  section  182  (b)(2)(c),  since  the 
revision  does  not  identify  those  sourcf>s 
with  a  "potential  to  emit"  50  TPY.  As 
mentioned  previously,  the  State  miist 
present  a  negative  declaration 
concerning  non-CTG  major  sourtes  m 
the  Baton  Rouge  nonattainment  ar^a  for 
final  approval  of  these  revisions  to 
proceed.  Additionally,  this  rule  is 
designed  to  exempt  waste  gas  streams 
that  are  small  and  are  not  part  of  the 
emissions  of  certain  facilities.  Changes 
were  made  to  the  exemptions  portion  of 
this  rule  to  allow  for  the  State  to  grant 
exemptions  to  the  Waste  Gas  Dispos.il 
rule  requirements  without  the  need  for 
EPA  approval  if  specific  emissions 
criteria  are  met.  Prior  to  this  revision. 
EPA  evaluation  of  all  exemption  requests 
was  required.  However,  since  certain 
emission  levels  are  specifically 
quantified  for  exemptions,  the  EP.A 
believes  it  is  unnecessary  to  review 
applications  based  on  emission  level 
criteria.  However,  the  EPA  must  still 
evaluate  and  approve  any  exemption 
application  that  is  based  on  economic, 
safety,  or  im.practical  considerations. 

Proposed  Action 

The  EPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  C-^A. 


EPA  regulations,  and  EPA  policy.  The 
EPA  has  determined  that  the  proposed 
rules,  with  the  exception  of  LAC:33:ni. 
2115,  meet  the  CAA's  requirements  and 
today  is  proposing  approval  under 
section  110(k)(3]  of  the  above 
mentioned  rules  and  is  soliciting  public 
comments.  Final  approval  of  these 
revisions  will  be  based  upon  receipt  by 
EPA  of  the  aforementioned  letter  of 
negative  declaration  for  major  non-CTG 
sources  in  the  Baton  Rouge  area. 
Comments  submitted  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section 
of  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SLP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  EPA.  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Executive  Order  12291 

This  action  has  been  classified  as  a 
table  two  action  by  the  Regional 
Administrator  under  the  procedures 


published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6,  1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
table  two  and  three  SIP  revisions  from 
the  requirements  of  section  three  of 
Executive  Order  12291  for  a  period  of 
two  years  (54  FR  2222).  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  table  two  and  three  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  the  EPA's  request.  This 
request  continues  in  effect  under  ■ 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping,  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  31.  1094. 
)oe  a  Winkle, 

Acting  Begional  Administrator. 
[FR  Doc.  94-8578  Filed  4-8-94;  8:45  am] 

BILLING  CCO€  6560-5a-F 


40  CFR  Part  261 
[SW-fftL-4861-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed 
Amendment 

AGEh4CV:  Environmental  Protection 

Agency. 

ACTIOM:  Proposed  amendment  and 

request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing  to 
modify  an  exclusion  from  the  lists  of 
hazardous  wastes  previously  granted  for 
certain  solid  wastes  generated  by  POP 
Fasteners  (POP)  in  Shelton, 
Connecticut.  This  action  is  taken  in 
response  to  a  petition  for  amendment 
submitted  by  POP  to  increase  the 
maximum  annual  waste  volume  covered 
in  its  exclusion.  The  exclusion  was 
granted  under  regulations  that  allow 
generators  to  petition  EPA  to  remove 
their  waste  from  hazardous  waste 
control  by  excluding  them  from  the 
hazardous  waste  lists. 
DATIS:  EPA  is  requesting  public 
comments  on  this  proposed 
amendment.  Comments  will  be  accepted 
until  May  11, 1994.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 


Any  person  may  request  a  hearing  on 
this  proposed  amendment  by  filing  a 
request  with  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste,  whose 
address  appears  below,  by  April  26, 
1994.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (5305),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Delisting 
Section,  Waste  Identification  Branch, 
CAD/OSW  (5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-94-DHWA-FFFFF". 

Requests  for  a  hearing  should  be 
addressed  to  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste  (5304). 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

The  RCRA  regulatory  docket  for  this 
proposed  amendment  is  located  at  the 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW..  Washington,  DC 
20460,  and  is  available  for  viewing 
(Room  M2616)  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  260-9327 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
30.15  per  page  for  additional  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346.  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Shen-yi  Yang,  Office  of  Solid 
Waste  (5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-1436. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  5, 1990,  POP  Fasteners 
(POP),  a  division  of  Black  and  Decker 
Corporation,  of  Shelton,  Connecticut 
petitioned  the  Agency  under  §§  260.20 
and  260.22,  to  exclude  from  hazardous 
waste  control  its  F006  metal  hydroxide 
filter  cake  resulting  from  the  treatment 
of  wastewater  originating  from  its 
electroplating  operation.  In  support  of 
its  petition,  POP  submitted  sufficient 
information  to  EPA  to  allow  the  Agency 
to  determine  that:  (1)  The  waste  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  no  other 
hazardous  constituents  or  factors  that 
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could  cause  the  waste  to  be  hazardous 
are  present  in  the  waste  at  levels  of 
regulatory  concern.  After  evaluating  the 
petition,  the  EPA  pubUshed  its  final 
decision  in  the  Federal  Register  (57  FR 
57673.  December  7. 1992)  to  exclude 
POP's  waste  from  the  lists  of  hazardous 
waste  contained  at  §§  261.31  and 
261.32. 

POP's  final  exclusion  only  applies  to 
the  process  and  waste  volume  (a 
maximum  of  300  cubic  yards  generated 
annually)  covered  by  its  original 
petition.  Any  waste  generated  in  excess 
of  300  cubic  yards  per  year  must  be 
handled  as  hazardous  unless  an 
amendment  to  its  final  exclusion  is 
granted. 

II.  Disposition  of  Petition  for 
Amendment 

POP  Fasteners,  Shelton,  Connecticut 

A.  Petition  for  An  Amendment 

As  a  result  of  its  business  growth, 
POP  petitioned  the  Agency  on  May  10, 
1993  for  an  amendment  to  its  1992  final 
exclusion  for  an  increase  of  its  annual 
maximum  waste  generation  from  300 
cubic  yards  to  1,000  cubic  yards. 

POP  stated  in  its  April  19.  1993  letter 
that:  (1)  The  increase  in  the  filter  cake 
generation  was  attributable  to  an 
increase  in  rivet  production  since  the 
petition  was  filed;  (2)  there  have  been 
no  changes  in  the  manufacturing 
process,  feed  materials,  or  waste  water 
treatment  process;  and  (3)  the  hours  of 
POP's  operation  have  increased. 

To  confirm  that  the  waste 
characteristics  have  not  changed,  POP 
submitted  results  from  the  analyses  of 
one  filter  cake  composite  for  all  Toxicity 
Characteristic  (TC)  constituents  listed  in 
40  CFR  261.24  and  nickel  using  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SVV-846  Method 
1311).  POP  also  submitted  a  signed 
certification  dated  May  10, 1993  stating 
that  all  submitted  information  is  true, 
acciuate,  and  complete. 

B.  Agency  Evaluation 

The  Agency  reviewed  its  previous 
decision  to  grant  POP's  original 
delisting  petition  (57  FR  37921,  57  FR 
57673  and  the  administrative  record  in 
docket)  and  the  analytical  results 
provided  by  POP  in  support  of  this 
petition.  The  analytical  results 
submitted  to  support  this  amendment 
show  that  the  constituents  detected  in 
the  waste  sample,  as  well  as  their 
respective  leachate  concentration  levels, 
are  consistent  with  the  waste  data  in 
POP's  original  petition.  Furthennore. 
POP  has  certified  that  there  have  been 
no  changes  in  process  or  feed  materials. 


Therefore,  the  Agency  believes  that  the 
waste  characteristics  have  not  changed. 

The  Agency  evaluated  th«  potential 
impact  of  POP's  petitioned  waste  on 
human  health  and  the  environment,  at 
the  increased  annual  maximum  waste 
volume,  following  the  same  approach 
used  in  POP's  original  petition 
evaluation.  Specifically,  the  Agency 
evaluated  the  waste  using  the  requested 
annual  maximum  waste  volume 
estimate  of  1,000  cubic  yards  and  the 
maximum  reported  leachate 
concentration  of  POP's  waste  using  the 
same  ground-water  model  described  in 
the  Agency's  original  decision  (see  57 
FR  37921,  August  21, 1992  and  the 
RCRA  docket  "F-92-PEEP-FFFFF"  to 
that  rule).  The  Agency  notes  that  the 
modeling  results  are  the  same  for  300 
and  1,000  cubic  yards,  and  the 
increased  waste  volume  has  no 
significant  impact.  Thus,  the 
constituents  in  POP's  waste  would  not 
leach  and  migrate  at  concentrations 
above  the  Agency's  health-based  levels 
used  in  delisting  decision-making. 

EPA  also  considered  the  impact  of  the 
increased  waste  voliune  on  potential 
risks  posed  by  other  exposure  routes 
(i.e.,  air  emission,  surface  water).  Since 
the  total  concentration  levels  of 
hazardous  constituents  of  concern  in  the 
petitioned  waste  and  the  active  landfill 
area  remain  unchanged,  the  Agency 
believes  that  no  significant  exposure  to 
contaminants  via  air  emission  and 
surface  runofT  from  POP's  petitioned 
waste  is  likely.  See  57  FR  37921  (August 
21. 1992).  57  FR  57673  (December  7, 
1992),  and  the  RCRA  docket  for  these 
notices  for  a  detailed  description  of  the 
evaluation. 

C.  Conclusion 

The  Agency  believes  that  POP's  waste 
is  non-hazardous  at  the  maximum 
generation  rate  of  1,000  cubic  yards  per 
year,  and  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  proposes  to  amend  POP's 
exclusion  to  reflect  a  waste  volume 
increase.  This  proposed  amendment 
would  only  apply  to  the  process  covered 
by  POP's  original  petition,  and  would 
allow  a  maximum  annual  waste  volume 
of  1.000  cubic  yards.  All  other 
conditions  hsted  in  POP's  exclusion 
would  remain  unchanged.  Waste 
generated  in  excess  of  1,000  cubic  yards 
per  year  or  from  changed  processes 
would  remain  hazardous  unless  a  new 
exclusion  is  granted. 

III.  Effective  Date 

This  amendment,  if  finally  published, 
will  become  effective  immediately  upon 
such  final  publication.  The  Hazardous 
and  Solid  Waste  Amendments  of  1 984 


amended  secticm  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  conununity 
does  not  need  the  six-month  period  to 
come  into  comphance.  That  is  the  case 
here,  because  this  amendment,  if 
finalized,  would  reduce  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  In  light  of  the 
unnecessary  hardship  and  expense  that 
would  be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
pubUcation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010, 
EPA  believes  that  this  amendment 
should  be  effective  immediately  upon 
final  publication.  These  reasons  also 
provide  a  basis  for  making  this 
amendment  effective  immediately,  upon 
final  publication,  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 
proposal  to  amend  an  exclusion  is  not 
significant,  since  its  effect  would  be  to 
reduce  the  overall  costs  and  economic 
impact  of  EPA's  hazardous  waste 
management  regulations.  This  reduction 
would  be  achieved  by  excluding 
additional  amount  of  waste  generated  at 
a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  Therefore,  this  rule  would 
not  be  a  significant  regulation,  and  no 
cost/benefit  assessment  is  required.  The 
Office  of  Management  and  Budget 
(OMB)  has  also  exempted  this  rule  from 
the  requirement  for  OMB  review  under 
section  6  of  Executive  Order  12866. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  use.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  pubUc  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  amendment,  if  promulgated,  vdll 
not  have  any  adverse  economic  impact 
on  any  small  entities  since  its  effect 
would  be  to  reduce  the  overall  costs  of 
EPA's  hazardous  waste  regulations  and 


17082 


Federal  Register  /  Vol.  59,  No.  69  /  Monday,  April  11,  1994  /  Proposed  Rules 


would  be  limited  to  one  facility. 
Accordingly,  I  hereby  certify-  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  fle.xibility 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  amendment  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 


Roduction  Act  of  1980  (Pub.L.  96-511. 
44  U.S.C.  3501  et  seq.]  and  have  been 
assigried  OMB  Control  Number  2050- 
0033. 

VII.  List  of  Subjects  in  40  CFR  Part  261 

En\ironmental  protection,  Hazardous 
Waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Dated:  March  14.  1094. 
Michael  Shapiro, 

Dirpctcr.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  emended  as  follows: 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

Appendix  IX — [Amended] 

2.  In  Table  1  of  appendix  IX  of  part 
261,  the  entry  for  "POP  Fasteners, 
Shelton,  Connecticut"  is  revised  to  read 
as  follows: 


Table  1.— Wastes  Excluded  From  Non-specific  Sources 


Facility 


Address 


Waste  description 


POP  Fasteners Shelton,  Connecticut 


Wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  F006)  generated  from 
electroplating  operations  (at  a  maximum  annual  rate  of  1,000  cubic  yards)  after 
[date  of  publication  of  final  rule).  In  order  to  confirm  ttiat  the  characteristics  of  the 
waste  do  not  change  significantly,  the  facility  must,  on  an  annual  basis,  analyze  a 
representative  composite  sample  for  the  constituents  listed  in  §261.24  using  the 
method  specified  therein.  The  annual  analytical  results,  including  quality  control 
information,  must  be  compiled,  certified  according  to  §260.22(i)(12),  maintained 
on  site  for  a  minimum  of  five  years,  and  made  available  for  inspection  upon  re- 
quest by  any  employee  or  representative  of  EPA  or  the  State  of  Connecticut. 
Failure  to  maintain  the  required  records  on  site  will  be  considered  by  EPA,  at  its 
discretion,  sufficient  basis  to  revoke  the  exclusion  to  the  extent  directed  by  EPA. 
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BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

p.D.  031494B] 

Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals,  Harbor 
Seal 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  conduct 
status  review;  request  for  comments. 

SUMMARY:  NMFS  is  initiating  a  status 
review  of  both  subspecies  of  the  harbor 
seal  found  in  Alaska,  Phoca  vitulina 
richardsi  and  P.  v.  stejnegeri,  to 
determine  if  any  population  stock  of 
this  species  should  be  designated  as 
depleted  under  the  Marine  Mammal 
Protection  Act  (MMPA).  The  status 
review  will  result  in  a  population  stock 


assessment  for  this  species  in  the  State 

of  Alaska. 

DATES:  Comments  must  be  received  by 

June  10,  1994. 

ADDRESSES:  Comments  should  be 

addressed  to  Dr.  William  W.  Fo.x,  Jr., 

Director,  Office  of  Protected  Resources, 

F/PR.  NMFS,  1335  East-West  Highwav, 

Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Shaw,  Protected  Resources 

Management  Division,  Alaska  Region, 

NMFS  (907)  586-7235  or  Michael 

Pavne,  Office  of  Protected  Resources, 

NMFS,  (301)  713-2322. 

SUPPIEMENTARY  INFORMATION: 

Background 

Aerial  surveys  were  conducted  during 
1991-1993  to  obtain  minimum 
population  estimates  of  harbor  seals  on 
haulout  sites  located  throughout  coastal 
Alaska  during  their  autumn  molt  period 
(AugustySeptember).  During  1991. 
Bristol  Bay.  Prince  William  Sound,  and 
the  Copper  River  Delta  were  surveyed 
(Loughlin,  1992).  During  1992,  the  south 
side  of  the  Alaska  Peninsula  from 
Unirrak  Pass  to  Prince  William  Sound, 
and  the  entire  Kodiak  Archipelago 
including  Chirikof  Island  and  the 


Semidi  Islands,  were  surveyed 
(Loughlin,  1993).  During  1993.  the 
survey  included  southeast  Alaska.  The 
results  of  these  surveys,  when  compared 
to  counts  and  surveys  conducted 
previously  (Pitcher  and  Calkins,  1979; 
Pitcher,  l'989;  1990),  indicate  a 
statistically  significant  decline  in  the 
number  of  harbor  seals  in  the  central 
and  western  Gulf  of  Alaska,  including 
Prince  William  Sound. 

Counts  on  Tugidak  Island,  once  a 
major  haulout  and  breeding  site,  and 
other  areas  of  the  Kodiak  Archipelago, 
declined  by  90  percent  between  the  late- 
1970s  and  1992  (Loughlin,  1993). 
Surveys  conducted  at  selected  trend 
sites  in  Prince  William  Sound  also 
indicate  a  60  percent  decline  between 
1984  and  1992  (Frost  and  Lowry,  1993). 

The  counts  from  the  eastern  Bering 
Sea  have  resulted  in  less  clear  trends 
than  those  in  the  Gulf  of  Alaska, 
although  the  data  still  indicate  that  a 
decline  has  occurred.  A  series  of  counts 
conducted  in  Bristol  Bay  fluctuated 
from  1966  to  1976.  but  have  since 
declined  by  50  percent  between  1976 
and  1991.  However,  the  number  of  seals 
counted  in  1991  were  slightly  greater 
than  those  from  1966  (Loughlin,  1992). 
Counts  at  Nanvak  Bay.  in  northern 
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Bristol  Bav,  declined  by  90  percent  froin 
1975  to  1991  (Loughlin,  1992). 

The  preliminary  results  from  the  1993 
NMFS  survey  in  southeastern  Alaska, 
when  compared  to  earlier  data  collected 
from  Glacier  Bay  (Matthews,  1992; 
Streveler.  1979;  Calarabokidis  et  al., 
1987),  Sitka  and  Ketchikan  (Calkins  and 
Pitcher,  1984;  Pitcher.  1989),  indicate  a 
stable  population. 

During  1994,  NMFS  plans  to  conduct 
aerial  sur\-eys  throughout  the  Aleutian 
Islands.  A  comprehensive  population 
assessment  has  never  been  completed  in 
this  region  of  Alaska. 

Biological  Information  Solicited 

Section  115  of  the  MMPA  specifies 
the  procedure  to  be  followed  when  the 
Secretary  of  Commerce  (Secretary) 
designates  a  species  or  population  stock 
as  depleted.  Such  a  determination  shall 
be  made  solely  on  the  basis  of  the  best 
scientific  information  available  and 
shall  only  occur  after  a  call  to  assist  the 
Secretary  in  obtaining  that  information. 
If  the  Secretar>'  determines,  after 
consultation  with  the  Marine  Mammal 
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Commission,  that  a  species  or 
population  stock  is  below  its  optimum 
sustainable  population,  then  it  shall  be 
designated  as  depleted  by  issuance  of  a 
rule  after  notice  and  opportunity  for 
public  comment. 

At  this  time.  NMFS  is  initiating  a 
status  review  of  the  harbor  seal  in 
Alaska  to  determine  whether 
designation  of  the  species  or  any 
population  stock,  as  depleted  under  the 
MMPA  is  warranted.  To  ensure  that  the 
review  is  comprehensive,  NMFS  is 
requesting  interested  parties  (including 
individuals  associated  with  the  State  of 
Alaska,  regional  management 
authorities,  Alaskan  Native 
organizations,  resource  user  interests, 
and  public  interest  groups  with 
expertise  in  the  biology,  ecolog)-  or 
population  dynamics  of  harfxir  seals)  to 
submit  comments  concerning  the  status 
of  the  harbor  seal  in  Alaska,  including 
any  distinct  population  stock  or 
segment  of  the  species.  It  is  requested 
that  data,  information,  and  comments  be 
accompanied  by:  (1)  Supporting 
documentation,  such  as  maps. 


bibliographic  reference,  or  reprints  of 
pertinent  publications  and  (2)  the 
person's  name,  address,  and  any 
association,  institution,  or  business  that 
the  person  represents. 

The  status  review  will  describe,  to  the 
greatest  extent  possible,  for  each 
identifiable  population  stock  of  harbor 
seal  in  Alaska,  the  geographic  range,  a 
minimum  population  estimate,  the 
trend  in  abundance,  net  productivity 
rate,  an  estimate  of  anthropogenic 
mortality  and  a  description  of  any 
commercial  fishery  that  interacts  with 
each  stock,  and  specify  whether  the 
population  stock  is  at,' above,  or  below, 
the  maximum  net  productivity  level. 

References 

A  hst  of  references  is  available  upon 
request  (.see  ADDRESSES). 

Dated:  Apnl  1.  1994. 

Herbert  VV.  Kaufman, 

Deputy  Director.  Office  ofProtfKlfd 
Resources. 

(FR  Doc.  94-8540  Filed  4-8-91.  8:45  a.-n| 
BILLIWG  CODE  1510-22-^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfx>rity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication, 
Committee  on  Governmental 
Processes  and  Committee  on 
Rulemaking 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92—463),  notice  is  hereby  given  of 
meetings  of  the  Committee  on 
Adjudication,  Committee  on 
Governmental  Processes  and  Committee 
on  Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 
AGENCY:  Committee  on  Adjudication. 
DATES:  Thursday.  April  28,  1994,  1:30 
p.m.  and  Friday,  May  6,  1:30  p.m. 
ADDRESSES:  Office  of  the  Chairman. 
Administrative  Conference.  2120  L 
Street  NW..  suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller.  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street  NW.,  suite 
500.  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

AGENCY:  Committee  on  Governmental 
Processes. 

DATES:  Tuesday,  April  19, 1994.  2  p.m. 
and  Tuesday.  May  3,  2  p.m. 
ADDRESSES:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street  NW.,  suite  500,  Washington,  DC. 
FOR  FURTHER  INFORMATION:  Deborah  S. 
Laufer.  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street  NW.,  suite 
500,  Washington.  DC  20037.  Telephone: 
(202)  254-7020. 

AGENCY:  Committee  on  Rulemaking. 
DATES:  Friday,  April  22, 1994,  9  a.m. 
ADDRESSES:  Office  of  the  Chairman. 
Administrative  Conference.  2120  L 
Street  NW..  suite  500.  Washington,  DC. 
FOR  FURTHER  INFORMATION:  Nancy  G. 
Miller,  Office  of  the  Chairman. 


Administrative  Conference  of  the 
United  States.  2120  L  Street  NW,,  suite 
500.  Washington,  DC  20037.  Telephone: 
(202)254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Adjudication  will  meet  to 
discuss  comments  that  the  Committee 
might  file  on  the  Social  Security 
Administration  Disability  Process 
Reengineering  Team's  Disability  Process 
Design  Proposal.  If  discussion  is 
completed  on  April  28,  the  May  6 
meeting  would  be  cancelled. 

The  Committee  on  Governmental 
Processes  will  meet  to  continue 
discussion  of  Mr.  Arnold  Leibowitz's 
report  on  asset  forfeiture,  remission  and 
mitigation  procedures  which  have  been 
utilized  by  the  Immigration  and 
Naturalization  Service,  the  Customs 
Service,  and  other  agencies. 

The  Committee  on  Rulemaking  will 
meet  to  continue  discussion  of  Professor 
Roy  A.  Schotland's  report  on  E.xemption 
8  of  the  Freedom  of  Information  Act. 
which  covers  certain  bank  information. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  two  days  prior  to  the 
meeting.  The  chairman  of  each 
committee,  if  he  deems  it  appropriate, 
may  permit  members  of  the  public  to 
present  oral  statements  at  the  meeting. 
Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting. 
Minutes  of  each  meeting  will  be 
available  on  request. 

Dated:  April  6. 1994. 
Jeffrey  S.  Lubbers, 

Reseorch  Director. 

IFR  Doc.  94-«677  Filed  4-8-94;  8:45  am] 

BILUNO  CODE  ei1<M)1-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gilt  Edge  Anchor  Hill  Project,  Black 
Hills  National  Forest  SD 

AGEWCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  United  States 
Department  of  Agriculture,  will  prepare 
an  environmental  impact  statement 


(EIS)  in  response  to  a  Plan  of  Operations 
submitted  by  Brohm  Mining 
Corporation  for  a  portion  of  an  open-pit 
gold  mine,  four  miles  southeast  of 
Deadwood,  South  Dakota.  The  proposed 
project  calls  for  development  of  the 
Anchor  Hill  area  as  an  expansion  of 
Brohm's  existing  Gilt  Edge  Mine.  Brohm 
proposes  to  expand  their  existing 
mining  operations  onto  unpatented 
mining  claims  on  National  Forest 
System  (NFS)  lands.  Black  Hills 
National  Forest.  They  propose  to 
develop  a  portion  of  an  open  pit  and 
waste  rock  dump,  private  land  access 
road  relocation  and  topsoil  stockpiles 
on  NFS  land. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  May  6,  1994. 
ADDRESSES:  Send  written  comments  to  J. 
Thomas  Millard,  District  Ranger, 
Spearfish/Nemo  Ranger  District,  2014 
North  Main,  Spearfish.  South  Dakota 
57783. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Lundorff.  District  Minerals  Staff, 
(605)  642-4622,  or  Don  Murray.  Forest 
Minerals  Program  Officer  at  (605)  578- 
2744. 

SUPPLEMENTARY  INFORMATION:  Brohm 
Mining  Corporation  submitted  a  Plan  of 
Operations  in  March  of  1989  for  a  much 
more  extensive  use  of  National  Forest 
System  (NFS)  land.  That  plan  was 
withdrawn  and  a  new  plan  was 
submitted  in  January  of  1994. 

The  recently  proposed  project  is  an 
open-pit  mine  development  which 
would  include  37  acres  of  NFS  land. 
Layback  of  an  open  pit  highwall  would 
encroach  onto  NFS  land,  disturbing 
approximately  12.3  acres.  A  portion  of 
the  waste  rock  dump  and  associated 
haul  road  would  be  placed  on  NFS 
lands,  covering  approximately  10.7 
acres.  Other  disturbances  on  NFS  lands 
would  include  the  relocation  of  an 
access  trail  road  affecting  0.7  acres  of 
NFS  land,  a  waste  rock  area  affecting  6.5 
acres  of  NFS  land,  and  topsoil 
stockpiles  possibly  covering  6.8  acres  of 
NFS  land.  The  total  anticipated 
disturbance  on  NFS  lands  is 
approximately  37  acres. 

The  Gilt  Edge  Anchor  Hill  project  lies 
entirely  within  portions  of  Sections  5,  6, 
7  and  8,  Township  4  North  and  Range 
4  East,  Black  Hills  Meridian,  Lawrence 
County,  South  Dakota. 

Issues:  The  development  of  open  pit 
mining  in  the  Black  Hills  is  currently  a 
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controversial  issue  in  the  State  of  South 
Dakota.  Preliminary  issues  include 
impacts  to  surface  and  ground  water, 
reclamation  of  the  site,  effects  on 
wildlife,  effects  on  other  land  owners, 
and  the  social  and  economic  impacts  on 
local  communities.  It  was  deemed  that 
this  project  is  a  major  federal  action  that 
could  significantly  affect  the  quality  of 
the  human  environment,  and  that  an 
environmental  impact  statement  would 
be  prepared. 

Public  Participation  and  Scoping:  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 
used  in  the  preparation  of  the  Draff  EIS. 

The  scoping  process  includes: 
— Identifying  potential  issues. 
— Identifying  major  issues  to  be 

analyzed  in  depth. 
— Identifying  potential  environmental 

effects  of  this  project  including  direct, 

indirect,  and  cumulative  effects  and 

connected  actions. 

Contacts  will  be  through  the  new 
media,  by  letter  or  personal  contact. 

Two  informational  pubic  open  houses 
are  scheduled.  The  first  will  be  April  11, 
1994,  in  Deadwood,  South  Dakota  and 
the  second  on  April  12,  1994,  in 
Spearfish,  South  Dakota. 

Roberta  A.  Moltzen,  Forest 
Supervisor,  Black  Hills  National  Forest. 
Custer,  South  Dakota,  is  the  responsible 
official.  The  Forest  Service  is  the  lead 
agency;  cooperating  agencies  may  be 
identified  during  scoping.  The  Forest 
Service  is  responsible  for  approving  a 
Plan  of  Operations.  The  Environmental 
Protection  Agency  is  responsible  for 
issuing  a  modified  NPDES  permit.  The 
State  of  South  Dakota  issues  mining 
permits. 

The  analysis  is  expected  to  take  about 
one  year.  The  Draft  Environmental 
Impact  Statement  is  scheduled  to  be 
completed  and  available  for  review  in 
February  1995.  The  Final 
Environmental  Impact  Statement  is 
scheduled  to  be  completed  October 
1995. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
a  minimum  of  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  state,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 


participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  510.  553.  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Mode!.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Ser\  ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  En\ironmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Please  note  that  comments  on  the  draft 
environmental  impact  statement  will  be 
regarded  as  public  information. 

Dated:  March  28,  199-1. 
Roberta  A.  Moltzen, 
Forest  Supervisor. 
[FR  Doc.  94-8573  Filed  4-8-94;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  May  4. 
1994, 10:30  a.m..  Herbert  C.  Hoover 
Building,  room  161 7M2,  14th  Street  & 
Pennsylvania  Avenue,  N\V.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 


of  export  controls  applicable  to 
materials  or  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Introduction  of  members  and  visitors. 

3.  Election  of  new  Chairman. 

4.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356.  dealing  with  the  U.S.  and 
COCOM  control  programs  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  hmited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members 
presentation  materials  should  be 
forwarded  two  weeks  prior  to  the 
meeting  to  the  address  below:  Ms.  Lee 
Ann  Carpenter,  ODAS/EA'BXA,  room 
3886C,  U.S.  Department  of  Commerce. 
Washington,  EXZ  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  22,  1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  April  6. 1994. 
Betty  Anne  Ferrell, 

Director.  TAC  Unit. 

|FR  Doc.  94-8610  Filed  4-8-94.  845  am) 
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International  Trade  Administration 

[A-6dO-008] 

Color  Television  Receivers  From  tiie 
Republic  of  Korea;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION;  Notice  of  preliminnry  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioners,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea.  The  review  covers  exports  of  this 
merchandise  to  the  United  States  during 
the  period  April  1, 1992,  through  March 
31, 1993.  Three  companies  failed  to 
respond  to  our  questionnaire  and 
received  a  rate  based  on  the  best 
information  available.  For  the  remaining 
four  companies,  we  have  preliminarily 
determined  that  there  were  no  kno\vn 
shipments  of  the  subject  merchandise 
during  the  period  of  review. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Wendy  Frankel.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone;  (202)  482-5253.  ' 

SUPPLEMENTARY  INFORMATION: 

BackgTOOnd 

On  April  30, 1993,  the  Independent 
Radionic  Workers  of  America,  the 
United  Electrical  Workers  of  America, 
the  International  Brotherhood  of 
Electrical  Workers,  the  International 
Union  of  Electronic,  Electrical,  Salaried. 
Machine  and  Furniture  Workers,  AFL- 
QO,  and  Industrial  Union  Department, 
AFL-CIO  (the  Unions),  the  petitioners 
in  this  proceeding,  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  (CTVs),  complete  or 
incomplete,  from  the  Republic  of  Korea 
(ROK)  (49  FR  18336.  April  30.  1984)  in 
accordance  with  19  CFR  353.22(a).  On 
May  27. 1993.  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  initiation  of  this  rev  iew  which 
covers  seven  manufacturers/exporters 
for  the  period  April  1,  1992,  through 
March  31. 1993  (58  FR  30,767).  The 


Department  is  now  conducting  this 
review  pursuant  to  section  751  of  the 
Tariff  Act  ofl930.  as  amended  (the 
Tariff  Act). 

The  petitioners  requested  that  the 
Depfirtment  review  seven 
manufacturers/exporters  for  the  period 
April  1, 1992,  through  March  31, 1993. 
Four  respondents,  Daewoo  Electronics 
Co.,  Ltd.  (Daewoo),  Goldstar  Electronics 
Co..  Ltd.  (Goldstar),  Samwon 
Electronics,  Inc.  (Samwon),  and 
Samsung  Electronics  Co.,  Ltd. 
(Samsung),  indicated  that  they  had  no 
sales  during  the  period  of  review  (POR). 
Three  companies,  Quantronics 
Manufacturing  Korea,  Ltd. 
(Quentronics),  Tongkook  General 
Electronics,  Inc.,  and  Cosmos 
Electronics  Manufacturing  Korea,  Ltd., 
did  not  respond  to  our  requests  for 
information.  As  the  best  information 
available  [EL\)  under  776(c)  of  the  Tariff 
Act,  when  a  company  fails  to  provide 
the  information  requested  in  a  timely 
manner,  the  Department  considers  the 
company  uncooperative  and  generally 
assigns  to  that  company  the  higher  of  (a) 
the  highest  rate  assigned  to  any 
company  in  any  previous  review, 
including  the  less-than-fair-value 
investigation  (LTFV),  or  (b)  the  highest 
rate  for  a  responding  company  with 
shipments  during  the  FOR.  Therefore, 
we  have  used  the  highest  rate  from  the 
LTFV  investigation,  which  was  16.57 
percent,  in  determining  the  margins  for 
these  three  companies  for  tliis  review, 
because  this  rate  is  higher  than  the 
highest  rate  in  the  current  review. 

Scope  of  Review 

The  products  covered  by  this  review 
include  color  television  receivers, 
complete  and  incomplete,  from  the 
ROK.  The  order  covers  all  CT\'s 
regardless  of  tariff  classification.  During 
tlie  POR,  the  subject  merchandise  was 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8528.10.60,  8529.90.15,  8529.90,20  and 
8540.11.00.  The  IITS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Preliminary  Results  of  Review 

Because  four  of  the  respondents  stated 
they  had  no  sales  during  the  POR,  on 
June  24, 1993,  the  Department  requested 
the  U.S.  Customs  Service  (Customs)  to 
confirm  that  there  was  no  record  of 
entries  of  the  subject  merchandise  from 
the  ROK  during  Uie  POR.  We  received 
no  affirmative  responses  from  Customs. 

On  July  23, 1993,  petitioners  provided 
the  Department  with  import  data  from 
the  Port  Import-Export  Reporting 


Service  (PIERS)  (a  private  for-profit 
computerized  data  bank)  and  alleged 
that  Samsung,  Daewoo  and  Goldstar 
"exported"  to  the  United  States  CTVs 
from  the  ROK.  The  information 
submitted  by  the  petitioners  included: 
Type  of  product  imported,  product 
code,  weight  of  cargo,  cargo's  number  of 
units,  date  of  arrival,  exporter's  name 
and  location,  U.S. -based  importer's 
name  and  its  location,  point  of  origin, 
and  the  name  of  the  U.S.  port  of 
discharge.  All  three  respondents, 
mentioned  on  the  list,  submitted 
comments  regarding  petitioners' 
allegations. 

Goldstar,  in  its  August  17, 1993, 
comments,  claimed  that  the  PIERS  data 
bank  is  merely  a  "compilation  of 
manifests  of  vessels  that  discharge  cargo 
at  U.S.  commercial  seaports." 
Additionally,  Goldstar  pointed  out  that 
the  submitted  database  djoes  not  contain 
the  official  Customs  entry  information, 
lacks  HTS  classification,  and  does  not 
distinguish  between  the  merchandise 
discharged  at  the  U.S.  seaport  for 
consumption  entry  into  the  U.S.  and 
merchandise  that  is  transshipped  to 
third  country  destinations.  E)espite  the 
limited  information,  Goldstar  argues 
that  it  was  able  to  determine  that  all  the 
shipments  listed  in  PIERS  by  the 
petitioners  were  either:  (1)  Shipments  of 
CTVs  passing  through  the  U.S. 
commercial  seaports  without  entry  into 
the  United  States;  or  (2)  imports  of 
printed  circuits  boards  (PCBs)  into  the 
United  States  that  are  not  subject  to  the 
scope  of  the  antidumping  duty  order  on 
CTVs  from  the  ROK. 

On  September  1, 1993,  Daewoo 
submitted  a  rebuttal  to  the  petitioners' 
allegations  echoing  Goldstar's  concerns 
about  the  inadequacy  of  the  data 
submitted  to  the  Department. 
Additionally,  Daewoo  points  out  that 
frequently  the  PIERS  listing  shows  as 
'U.S.  based  importer"  a  freight 
forwarder  or  intermediate  consignee 
rather  than  an  actual  U.S.  importer. 
Moreover,  Daewoo  claims  that  the 
review  of  virtually  all  of  its  "entries," 
submitted  by  the  petitioners,  reveals 
final  destinations  of  the  cargo  in  third 
country  markets  such  as  Mexico  or 
Areentina. 

On  October  5. 1993,  Samsung  also 
responded  to  the  petitioners'  allegations 
by  pointing  out  that  with  the  exception 
of  one  destination.  Saddle  Brook,  New 
Jersey,  all  of  Samsung's  other  shipments 
were  made  to  third  country  markets. 
With  regard  to  the  Saddle  Brook,  New 
Jersey  destination,  given  the  limited 
information.  Samsung  was  not  able  to 
determine  whether  any  of  the  shipments 
represented  covered  merchandise  or 
were  even  destined  for  the  U.S.  market. 
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Further,  Samsung  claims  that  the  PIERS 
listings  offer  insufficient  information  to 
link  petitioners'  claims  with  Samsung's 
entry  documents. 

On  February  25,  1994,  the  Department 
again  requested  information  from 
Customs  as  to  whether  any  entries  of  the 
subject  merchandise  had  been  made 
during  the  FOR.  On  March  21.  1994, 
Customs  responded  with  a  list  of  entries 
indicating  that  certain  merchandise, 
under  the  covered  HTS  item  numbers, 
had  entered  the  United  States.  The 
Department  provided  this  information 
to  the  respondents  with  a  request  for  an 
explanation  as  to  the  nature  of  these 
entries.  On  March  28,  1994,  we  received 
information  from  each  of  the 
respondents  supporting  their  claims  that 
the  entries  in  question  were  of 
merchandise  which  is  not  subject  to  the 
antidumping  duty  order  on  CTV's  from 
the  ROK.  Respondents  certified  that  the 
entries  consisted  either  of  merchandise 
destined  for  third  country  markets  or 
contained  television  parts  not  covered 
by  the  antidumping  duty  order. 

Therefore,  we  preliminarily  determine 
that  Daewoo,  Goldstar,  Samwon,  and 
Samsung  had  no  shipments  of  the 
subject  merchandise  during  the  period 
April  1,  1992,  through  March  31, 1993. 
The  cash  deposit  rates  established  in  the 
final  results  of  the  prior  administrative 
review  for  those  firms,  published  in  the 
Federal  Register  on  March  23,  1994  (59 
FR  13700),  will  remain  in  effect  for  this 
review. 


Manufacturer/exporter 

Margin 
percent- 
age 

Daewoo  Electronics  Co.,  Ltd 

Goldstar  Electronics  Co.,  Ltd  

Samwon  Electronics,  Inc 

Cosmos   Electronics   Manufactur- 
ing Korea  

Quantronics  Manufacturing  Korea. 
Ltd 

'1.23 
'0.00 
'0.53 

16.57 

16  57 

Samsung  Electronics  Co.,  Ltd 

TangkooK    General    Electronics. 
Inc  

'0.37 
16  57 

'  No  stiipments;  rate  from  previous  review. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
.Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  place  no 
later  than  44  days  after  publication  of 


this  notice.  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise. 

On  March  25,  1993,  the  Court  of 
International  Trade  (CIT),  in  FIcral 
Trade  Council  v.  Untied  States.  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
v.  United  States,  Slip  Op.  93-83, 
decided  that  once  an  "all  others"  rate  is 
established  for  a  company,  it  can  only 
be  changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  Therefore,  the  "all  others" 
rate  will  be  13.90  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation  (49  FR  7620.  March  1. 
1984). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930,  as  amended, 
and  19  CFR  353.22{c)(1993). 

Dated:  April  3,  1994. 
Susan  G.  Essennan, 
Assistant  Secretary-  for  Import 
Administration. 
IFR  Doc.  94-861 1  Filed  4-8-94;  8.45  am) 

BfLUNG  COOE  3S1»-0S-M 


North  American  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

agency:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 
review. 

SUMMARY:  On  March  30.  1994  P. 
Quintaine  &  Son  Ltd..  of  Brandon 
Manitoba  filed  a  First  Request  for  Panel 
Review  with  the  U.S.  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  A  Request  for  Panel  review 
was  also  filed  by  Pr>me  Pork  Ltd.,  of  St. 
Malo,  Manitoba  and  Earle  Baxter 
Trucking  LQ..  of  Millbank.  Ontario. 
Panel  review  was  requested  of  the  final 
countervailing  duty  determination  made 
by  the  International  Trade 
Administration  in  the  administrative 
review  respecting  Live  Swine  from 
Canada.  This  determination  was 
published  in  the  Federal  Register  on 
March  16. 1994  (59  FR  12243).  The 
NAFTA  Secretariat  has  assigned  Case 
Number  USA-94-1 904-01  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary.  NAFTA  Secretariat,  suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-543». 
SUPPLEMENTARY  INFORMATK)N:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 


Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  \he  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  PR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  March  30. 
1994,  requesting  panel  review  of  the 
final  countervailing  duty  administrative 
review  described  above. 

Rule  39(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  April  29, 1994): 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
16. 1994):  and 

(c)  the  panel  review  shall  be  Hmited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  5. 1994. 
James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
[PR  Doc.  94-8612  Filed  4-8-94;  8:45  am] 

BILUNO  CODE  351(MiT-M 


National  Instituta  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award's  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseeirs 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday,  April  20. 
1994,  from  8:30  a.m.  to  5  p.m'.  The 
Board  of  Overseers  consists  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  April  20, 
1994,  will  be  for  the  Board  of  Overseers 
to  receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Panel  of 
Judges  of  the  Malcolm  Baldrige  National 
Quality  Award.  These  reports  and 
discussions  will  cover  the  following 
topics:  overview  of  the  Award  process; 
status  of  the  1993/1994  Award  Cycles; 
update  of  potential  new  award 
categories:  the  responsibility  of  winning 
companies;  the  future  definition  and 
determination  of  category  conflict;  and 
techncJogy  transfer  discussions 
regarding  the  Quest  for  Excellence 
Conference  and  State  and  local 
networks. 

DATES:  The  meeting  will  convene  April 
20, 1994,  at  8:30  a.m.,  and  adjourn  at  5 
p.m.  on  April  20, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room  (seating  capacity  36, 
includes  24  participants),  Gaithersburg, 
Maryland  20899. 

FOR  n«THER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithwsburg.  Maryland  20899, 
telephone  number  (301)  975-2036. 

Dated:  April  5, 1994. 
Samuel  Kramer, 

Associate  Director 

(FR  Dot  94-8500  Filed  4-8-94;  8:45  am) 

BaUJNG  CODE  1510-13-M 


Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advi.sor>'  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Judges  Panel  of  the 
Malcolm  Baldrige  National  Quality 
Award  on  Tuesday,  April  19,  1994.  from 


8:30  a.m.  to  5  p.m..  and  on  Wednesday, 
April  20, 1994,  from  8:30  a.m.  to  5  p.m. 
The  Judges  Panel  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce. 

The  meeting  will  be  composed  of  two 
parts.  On  April  19, 1994,  the  Judges 
Panel  will  meet  to  hold  final  review  of 
the  1993  Award  Cycle;  establish  the 
1994  Award  Cycle,  including  examiner 
selection  and  training;  review  of 
evaluations  of  applicants  not  selected 
for  an  award;  review  improvements  on 
the  feedback  and  judging  processes,  and 
discuss  future  plans  for  the  Award 
program.  This  meeting  will  include  a 
working  lunch.  On  April  20, 1994,  there 
will  be  a  combined  meeting  of  the 
members  of  the  Judges  Panel  and  the 
Board  of  Overseers  to  review  the  Award 
process,  including  the  potential  of  new 
award.categories  and  the  1993  and  1994 
Award  cycles;  discuss  the  responsibility 
of  winning  companies;  the  future 
definition  and  determination  of  category 
conflict;  and  technology  transfer  as  it 
applies  to  the  Quest  for  Excellence 
Conference  and  State  and  local 
networks.  The  meeting  on  April  19, 
1994.  scheduled  to  begin  at  8:30  a.m. 
and  end  at  5  p.m.,  will  be  closed. 

DATES:  The  meeting  will  convene  on 
April  19, 1994,  at  8:30  a.m.  and  end  at 
5  p.m.  on  April  20,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Bldg.  Conf. 
Rm.  (seating  capacity  36,  with  18 
participants  on  April  19,  and  24 
participants  on  April  20, 1994), 
Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
number  (301)  975-2036. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  March 
4, 1994,  that  the  meeting  of  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  be  closed  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  (5  U.S.C.  app.  2,  section 
10(d)).  that  the  portions  of  this  meeting 
which  involve  examination  of  records 
and  discussion  of  matters  mentioned  in 
(5)  above  may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(4)  of 
Title  5.  United  States  Code,  since  those 
portions  of  the  meeting  are  likely  to 
disclose  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  which  is  privileged  or 


confidential.  All  other  portions  of  the 
meeting  will  be  open  to  the  public. 

Dated;  April  5,  1994. 
Sa'nuel  Kramer, 
Associate  Director. 

IFR  Doc.  94--6499  Filed  4-8-94;  8:45  am] 
BILUNQ  CODE  3eiO-1»-M 


National  Oceanic  and  Atmospheric 
Admtntstration 

D-D.  040494D] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  on  April  25-27,  1994,  in 
Guam  and  the  Northern  Mariana 
Islands.  On  April  25,  from  7;30  a.m. 
until  5:00  p.m..  and  April  2B,  from  8:00 
a.m.  until  noon,  the  Council  will  meet 
at  the  Pacific  Star  Hotel.  627-B  San 
Vitores  Road,  Tumon  Bay.  GU; 
telephone:  (671)  649-7827.  On  April  27. 
from  8:00  a.m.  until  5:00  p.m..  the 
Council  will  meet  at  the  Saipan 
Diamond  Hotel.  Susupe  Beach  Road, 
Chalan  Kanoa,  Saipan.  MP;  telephone: 
(670) 234-5900. 

The  following  topics  will  be 
discussed: 

(1)  Reports  from  islanders  and  fishery 
agencies  on  the  status  of  fisheries 
throughout  the  region,  and  pre\'ious 
Council  actions. 

(Z)  Recommendation  to  Secretary  of 
Commerce  to  remove  Council  Members 
for  fishery  law  violation. 

(3)  Draft  1993  annual  reports  for 
pelagic  species  and  bottomfish. 

(4)  International  Fisheries 
Management,  including  status  of 
Interior/Commerce  interagency  task 
force  to  review  Federal  fishery  policy  in 
the  Pacific.  Food  and  Agricultural 
Organization  of  the  United  Nations  high 
seas  fishing  vessel  licensing  agreement 
and  proposed  U.S.  implementing 
legislation,  application  of  Federal  laws 
in  Guam  and  the  Northern  Mariana 
Islands,  and  coordination  of  U.S.  fishery 
management  policy  in  the  Pacific. 

(5)  Fishery  management  issues 
specific  to  Guam  and  the  Northern 
Marianas,  including  fishing  activity  in 
adjacent  countries,  domestic  and  foreign 
fisheries,  fisheries  research,  and  native 
rights  issues. 
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(6)  Requefit  for  Experimental  Fishery 
Permit  for  deep-water  shrimp  in  the 
Northwestern  Hawaiian  Islands. 

(7)  Administrative  matters,  including 
executive,  budget  and  program  issues, 
revision  of  Statement  of  Organization. 
Practices,  and  Procedures  regarding 
conflict  of  interest,  and  revision  of 
committee  memberships. 

(8)  Program  planning  matters, 
including  Magnuson  Act 
reauthorization,  NMFS-proposed  social 
sciences  program. 

Western  Pacific  Fisheries  Information 
Network  funding,  and  proposed  Food 
and  Drug  Administration  seafood  safety 
regulations. 

T»)  Fishermen's  Forums  in  both  Guam 
and  Saipan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Dh-ector, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Suite  1405. 
Honolulu,  HI.  96813:  telephone:  (808) 
541-1974. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  physically  accessible  to 

people  with  disabilities.  Requests  for 

sign  language  interpretation  or  other 

auxiliary  aids  should  be  directed  to 

Kitty  M.  Simonds;  telephone:  (808)  541- 

1974.  at  least  10  days  prior  to  the 

meeting  date. 

Dated:  April  5.  1994. 

David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 

Consen-ation  and  Management.  National 

Marine  Fisheries  Service. 

(PR  Doc.  94-8603  Filed  4-8-94;  8:45  a.m.] 

BILLING  CODE  3Sia.£2-F 


n.D.  032494AJ 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Serv-ice,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  a  Scientific  Research 
Permit  (P520B). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Richard  Coleman.  55  South  Judd 
Street.  #1809,  Honolulu,  Hawaii  96817. 
has  been  issued  a  permit  to  take  (harass) 
humpback  whales  [Megoptera 
novaeangliae),  and  several  other  species 
of  cetaceans  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s); 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  East-W-est  Highway. 
Room  13130.  Silver  Spring.  MD  20910 
(301/713-2289): 


Director.  Southwest  Region,  NMFS. 
501  W.  Ocean  Boulevard,  Suite  4200, 
Long  Beach.  CA  90802-4213  (310/980- 
4016):  and 

Coordinartor.  Pacific  Area  Office. 
Southwest  Region.  NMFS,  2570  Dole 
Street.  Room  106.  Honolulu.  HI  96822- 
2396  (808/955-8831). 

SUPPLEMENTARY  INFORMATION:  On 

February  7,  1994.  notice  was  published 
in  the  Federal  Register  (59  FR  5569) 
that  the  above-named  individual  had 
submitted  a  request  for  a  scientific 
research  permit  to  take,  over  a  5-year 
period,  during  observational  andphoto- 
identification  studies,  humpback  whales 
[Megaptera  nox'oeangliap),  Hawaiian 
spinner  dolphins  [Stenella  longirostris), 
bottlenose  dolphins  [Tursiops 
truncatus),  short  finned  pilot  whales 
[Globicephah  macroiiryTicus].  spotted 
dolphins  [Stenella  attenuata).  sperm 
whales  (Physeter  macrocephalus),  killer 
whales  [Orcinus  orca).  false  killer 
whales  [Pseudorca  cras&idens).  melon 
headed  whales  [Peponocephala  electro), 
pygmy  killer  whales  [Feresa  attenuata], 
Risso's  dolphins  [Grampus  griseus), 
rough-toothed  dolphins  [Steno 
bredanensis),  striped  dolphins  [Stenella 
coeruleoalba],  fin  whales  [Balaenoptera 
pbysalus).  Bryde's  whales  [Balaenoptera 
edeni),  Blainville's  beaked  whales 
[Mesoplodon  densirostris],  Cuvier's 
beaked  whales  [Ziphius  cm-irosths]. 
pygmy  sperm  whales  [Kogia  breviceps). 
dwarf  sperm  whales  [Kogia  simus), 
minke  whales  [Balaenoptera 
acutorostrata),  right  whales  [Balaena 
glacialis],  blue  wiiales  [Balaenoptera 
musculus).  ginko-toothed  beaked 
whales  [Mesoplodon  ginkgodens), 
Fraser's  dolphins  [Lagenodelphis  hosei). 
and  southern  bottlenosed  whales 
[Hyperoodon  planifrons).  The  requested 
permit  has  been  issued,  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  {50CFR  part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildfife  (50  CFR  part  222). 

Issuance  of  this  Permit  as  required  by 
the  ESA  of  1973  was  based  on  a  finding 
that  such  Permit:  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA. 

Dated;  April  5.  1994. 
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Herbert  W.  Kaufinan, 

Deputy  Director.  Office  of  Protected 
Resources.  Xational  Marine  Fisheries  Ser.ice. 
iFR  Doc.  9-1-8541  Filed  4-8-94;  8  45  am) 
BILLING  COOC  351i>-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Exempt  Certification  Stamp  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  United  Mexican 
States 

April  5,  1994. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreem.ents 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Custom.s  providing  for 
the  use  of  a  new  certification  stamp  for 
folklore  exempt  goods. 

EFFECTIVE  DATE:  April  15,  1994. 

FOH  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  E.xecutive  Order  11651  of  .March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S  C.  1854). 

Beginning  on  April  15, 1994,  the 
Government  of  the  United  Mexican 
States  will  begin  issuing  a  new 
certification  stamp  for  shipments  of 
folklore  exempt  products,  produced  or 
manufactured  in  Mexico  and  exported 
from  Mexico  on  or  after  April  15,  1994. 
There  will  be  a  one-month  grace  period 
from  April  15,  1994  to  May  15,  1994, 
during  which  goods  exported  from 
Mexico  may  be  accompanied  by  either 
the  old  or  the  new  exempt  certification 
stamp.  Goods  exported  from  Mexico  on 
or  after  May  15, 1994  must  be 
accompanied  by  the  new  exempt 
certification  stamp. 

A  fascimile  of  the  certification  stamp 
is  on  file  at  the  U.S.  Department  of 
Commerce.  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NVV,  room  3106,  Washington,  DC. 


See  59  FR  69350,  published  on 
December  30,  1993. 
Rita  0.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  TeJitile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  5,  1994. 
ComrBissioner  of  Customs, 
Department  of  the  Treasun.  Washington,  DC 
20229. 

Dear  Co.mmissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  27,  1993,  by  the 
Chairman,  Committee  for  the  l.Tiplementation 
of  Textile  Agreements.  That  directive 
establishes  an  export  visa  arrangement  for 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  tha  United  Mexican  States. 

Effective  on  April  15,  1994,  you  are 
directed  to  amend  the  directive  dated 
December  27,  1993  to  provide  for  the  use  of 
a  new  exempt  certification  stamp  issued  by 
the  Government  of  the  United  Mexican  States 
to  accompany  shipments  of  hand-loomed 
fabrics  of  a  cottage  industry;  hand-made 
cottage  industry  goods  made  of  such  hand- 
loomed  fabrics;  and  traditional  folklore 
handicraft  textile  and  apparel  goods, 
produced  or  manufactured  in  Mexico  and 
exported  from  Mexico  on  and  after  April  15, 
1994. 

Goods  exported  from  Mexico  from  April 
15.  1994  to  May  15,  1994  may  be 
accompanied  by  either  the  old  or  the  new 
exempt  certication  stamp.  Goods  exported 
from  Mexico  after  May  15, 1994  must  be 
accompanied  be  the  new  exempt  certification 
stamp. 

A  facsimile  of  the  exempt  certification 
stamp  is  enclosed  with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  the  new  export 
certification  stamp  shall  be  denied  entry. 

Tha  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.G  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Choirrnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Dt>c.  94-8609  Filed  4-8-94;  8:45  am] 
BILUNC  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Same  cf  Comm.ittee:  Army  Science  Board 
(ASB). 


Dote  of  Meeting:  25-26  April  1994. 

Time  of  Meeting:  0800-1700. 

Place:  HDQA,  U.S.  Army  Missile 
Command,  Redstone  Arsenal,  Huntsville,  AL. 

Agenda:  The  Army  Science  Board's 
independent  assessment  on  "Missile  Shelf 
Life"  will  meet  for  discussions  with  selected 
program  management  and  support 
organizations  concerning  specific  aspects  of 
shelf  life  for  the  missile  systems  under  their 
direct  control.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c) 
of  title  5,  U.S.G,  specifically  subparagraph 
(1)  and  (4)  thereof,  and  title  5,  U.S.G, 
appendix  2,  subsection  10(d).  The 
proprietary  and  classified  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  all  portions  of  the 
meeting.  The  ASB  Administrative  Officer 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc.  94-8706  filed  4-&-94;  8:45  am] 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  26  April  1994. 

Time  of  Meeting:  0830-1100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Gapabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.G,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.G,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-8707  Filed  4-8-94;  8:45  am) 
BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  Burton 
Technologies,  inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
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DE-FG01-94CE15613  to  Biirton 
Technologies,  Inc.  The  proposed  grant 
wfll  provide  funding  in  the  estimated 
amount  of  $94,949  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  development  of  his  Patented 
Wear  Resistant  Composite  Structure  of 
Vitreous  Fiber  Containing  Convoluted 
Fibers  process  for  making  Metal 
Reinforced  Carbon  Composite  (MRCC) 
materials.  Materials  produced  by  this 
process  have  properties  which 
contribute  to  reduced  wear  and  reduced 
friction  in  energy-intensive  devices, 
thereby  increasing  life  and  reliability 
and  improving  energy  efficiency. 

FOR  FLIRTHER  INFORMATION  COtfTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  Attn:  Rose  Mason,  HR- 
.S 3 1.23,  1000  Independence  Ave..  SW., 
Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Burton 
Technologies,  Inc.,  is  meritorious  besed 
on  the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation. 
The  co-inventors.  Dr.  R.  A.  Burton,  who 
will  be  principal  investigator,  and  Mr. 
R.  Gaines  Burton,  who  will  be  the 
business  representative,  will  use  their 
skills,  experience  and  equipment  to 
produce  prototypes  of  their  invention  to 
be  tested  in  outside  laboratories.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations. because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  March  30. 
1994. 

Arnold  A.  Gjeratatl. 

Acting  Director.  Headquarters  Opewtinns 
Division  "B",  Office  of  Placement  and 
A  dm  in  istration . 

|FR  Doc.  94-8590  Filed  4-6-94;  8  45  am] 
BILLING  CODE  ««SIM>1-^ 


Financial  Assistance  Awafd:  Dr. 
Michael  Whalen-Shaw 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-94CE15602  to  Dr.  Michael 
Whalen-Shaw.  The  proposed  grant  will 
provide  funding  in  the  estimatad 
amount  of  $99,858  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  development  of  his  replacement 
of  thermally  produced  calcined  clay 
with  chemically  structured  pigments 
and  methods  for  same. 

FOR  FURTHER  INFORMATION  CONTACT: 
Plea.se  vrriXe  the  U.S.  Department  of 
Energy,  Office  of  Placen^.ent  and 
Administration,  Attn:  Rose  Mason,  HR- 
531.23,  1000  Independence  Ave..  SW.. 
Washington,  DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  lo'CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Dr. 
Michael  Whalen-Shaw  is  meritorious 
based  on  the  general  evaluation  required 
by  10  CFR  600.14(d)  and  the  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  solicitation.  The  principal 
investigator  and  inventor  has  eight 
patents  in  paper  coatings  and  related 
areas.  The  proposed  project  is  not 
eligible  for  financial  assistance  under  a 
recent,  current  or  planned  solicitation 
because  the  funding  program,  the 
Energy  Related  Invention  Program 
(ERIP).  has  been  structured  since  its 
beginning  in  1975  to  operate  without 
competitive  solicitations  becau.se  the 
authorizing  legislation  directs  ERIP  to 
provide  support  for  worthy  ideas 
submitted  by  the  public.  The  program 
has  never  issued  and  has  no  plans  to 
i-^sue  a  competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington.  DC  on  M.irch  30. 
1994. 

Amdld  A.  Gjerstad, 

Acting  Director.  Headquarters  Operations 

Division  "B",  Office  of  Placement  and 

Administration. 

|FR  Doc.  94-8591  Filed  4-«-94;  8:45  anil 

BILLING  CODE  «4aft-01^ 


Privacy  Act  of  1974;  €stab(ishment  of 
a  New  Routine  Use  ler  an  Existing 
System  of  Records  and  Elimination  of 
a  System  of  Records 

AGENCY:  Departnwnt  of  Energy  (DOE). 
ACTION:  Elimination  of  one  .s\stem  of 
records  and  establishment  of  a  new 
routine  use  for  an  existing  system. 


SUMMARY:  DOE  proposes  to:  (1) 
Eliminate  a  System  of  Records  and 
consolidate  those  records  into  an 
existing  System  of  Records:  (2)  estabiifih 
a  routine  use  for  DOE-28:  and  (3) 
provide  current  information  on  system 
location  and  records  storage.  The  new 
routine  use  for  DOE-28  will  allow  the 
disclosure  of  training  records  of 
employees  involved  in  the  management 
of  hazardous  waste  to  federal  and  state 
regulatory  agencies  which  require  the 
records  to  successfully  perform  their 
functions.  In  addition,  DOE  is  proposing 
to  maintain  in  DOE-28  records 
currently  in  DOE-80  "Quality 
Assurance  Training  and  Qualification 
Records."  DOB-28  will  also  include 
routine  uses  fisted  for  DOE-BO  and 
include  machine  readable  media  in  the 
types  of  records  maintained  in  the 
system.  The  revisions  reflect  this  new 
method  of  storage. 

DATES:  The  revised  system  of  records 
will  become  e£fecti\e  without  further 
notice  on  May  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deni.se  B.  Diggin,  Chief  of  FOI/PA.  HR- 
831, 1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-6025. 
or  Abel  Lopez.  Office  of  General 
Counsel,  GC-43.  1000  Independence 
Avenue,  SW.,  Washington. DC  20585, 
(202)  586-8618,  or  Qiarles  R.  Tiemey, 
Director  of  Professional  and  Technical 
Training  and  De\'elopment,  HR-33, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  275-7036. 
SUPPLEMENTARY  INFORMATION:  On 
September  9,  1993,  the  Department 
published  a  revision  to  an  existing 
system  of  records  as  required  by  xhe 
Privacy  Act  of  1974  (Pub.  L.  93-579,  5 
U.S.C.  552b).  In  that  notice  DOE 
proposed  to  revise  a  system  of  records, 
DOE-28,  "General  Training  Records." 
The  proposed  revisions  include 
establishing  a  new  routine  use  and 
incorporating  records  currently 
maintained  in  DOE-80.  The  new  routine 
use  will  allow  disclosure  of  training 
records  of  professional  and  technical 
DOE  and  E)OE  contractor  employees 
involved  in  the  processing  of  hazardous 
waste  to  agencies  that  need  the 
information  to  perform  certain 
regulatory  functions.  DOE-28  and  DOE- 
80  will  be  consolidated  to  maintain 
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training  records  in  one  system  rather 
than  in  different  systems. 

Response  to  Comments  Received 

The  first  comment  was  that  the 
preamble  restricted  the  types  of  records 
that  would  be  available  to  state 
regulators  because  the  preamble 
language  limits  the  records  addressed  in 
the  text  of  the  notice.  The  preamble  is 
used  to  explain  the  revisions  being 
proposed  and  is  not  legally  binding.  The 
language  incorporated  in  the  system 
notice  concerns  the  records  that  may  be 
provided  to  state  regulators  pursuant  to 
a  routine  use  and  is  not  as  limited  as  the 
preamble.  To  address  the  concerns 
however,  the  notice  has  been  revised.  In 
this  publication  the  areas  o' concern 
have  been  eliminated. 

A  second  comment  objected  to  the 
requirement  that  state  and  local  officials 
given  access  to  the  training  records 
under  the  routine  uses  section  sign  an 
agreement  to  protect  the  confidentiality 
of  the  personal  information  contained  in 
the  training  records.  It  stated  that  the 
Department  of  Energy  has  no  authority 
to  condition  the  release  of  records 
contained  in  a  Department  of  Energy 
system  of  records  and  that  state  law 
prohibits  inspectors  from  signing  an 
agreement  to  protect  the  confidentiality 
of  information  contained  in  the  records. 

In  response  to  that  comment,  DOE 
eliminated  the  requirement  that  an 
agreement  be  signed  and  instead 
reiterated  that  slate  and  local  officials 
are  subject  to  the  same  provisions  DOE 
officers  and  employees  are  subject  to 
under  the  Privacy  Act.  The  objective  is 
to  ensure  that  personal  privacy 
information  is  protected  while  allowing 
officials  access  to  information  needed  to 
perform  other  regulatory  functions. 

In  response  to  the  comment  that  the 
provision  would  violate  state  law,  the 
Department  is  unable  to  determine  how 
a  violation  of  state  law  will  occur.  The 
com.ment  states  that  once  the  State  has 
acquired  copies  of  the  records  then 
those  records  become  public  records 
under  the  state  public  records  law. 
According  to  the  comment,  state  open 
records  laws  require  the  release  of 
public  records  unless  a  federal  statute 
exempts  or  prohibits  disclosure  of  the 
records.  With  certain  exceptions,  the 
Privacy  Act  is  a  federal  statute  which 
prohibits  disclosure  of  personal  records 
and/or  information  maintained  in  a 
system  of  records. 

The  text  of  the  system  notice  is  sot 
forth  below. 


Issued  in  Washington,  DC  on  April  6, 1994. 

Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

DOE>^28 

SYSTf  M  name: 

General  Training  Records. 

SECunrrv  classification: 
Unclassified. 

SYSTiM  location: 
The  locations  listed  as  items  1 

through  21  in  Appendix  A,  as  well  as 

the  following  locations: 

U.S.  Department  of  Energy,  Allied 
Bendix  Corporation,  Kansas  City 
Division,  P.O.  Box  1159,  Kansas  City, 
MO  64141. 

U.S.  Department  of  Energy,  Bettis 
Atomic  Power  Laboratory.  P.O.  Box 
79,  West  Mifflin,  PA  15122-0079. 

U.S.  Department  of  Energy,  Dayton  Area 
Office,  P.O.  Box  66.  Miamisburg,  OH 
45342. 

U.S.  Department  of  Energy,  Kansas  City 
Area  Office,  Box  410202,  Kansas  City. 
MO  64141. 

U.S.  Department  of  Energy,  Knolls 
Atomic  Power  Laboratory,  P.O.  Box 
1072,  Schenectady,  NY  12301. 

U.S.Department  of  Energy,  Los  Alam.os 
Area  Office,  528  35th  Street.  Los 
Alamos.  NM  87544. 

U.S.  Department  of  Energy,  Naval 
Petroleum  Reserves.  P.O.  Box  1. 
Tupman.  CA  93276. 

U.S.  Department  of  Energy, 
Westinghouse  Electric  Corporation, 
Battis  Atomic  Power  Laboratory, 
Naval  Reactors  Facility.  P.O.  Box 
2068,  Idaho  Falls.  ID  83403-2068. 

U.S.  Department  of  Energy,  West  Valley 
Demonstration  Project.  P.O.  Box  919. 
West  Valley,  New  York  14171. 

U.S.  Department  of  Energy,  Strategic 
Petroleum  Reserve.  900  Commerce 
Road  East,  New  Orleans,  LA  70123. 

U.S.  Department  of  Energy,  Yucca 
Mountain  Project  Office,  2753  South 
Highland  Avenue.  Las  Vegas,  NV 
89109. 

U.S.  Department  of  Energy.  Office  of 
Civilian  and  Radioactive  Waste 
Management.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  requested 
and/or  participated  in  training  programs 
administered  by  DOE,  other  agencies,  or 
other  training  organizations. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  resume,  assigned  number, 
occupational  series,  training  requests 
and  authorizations,  grade,  organization, 


date  of  birth,  social  security  number. 
home  address  and  telephone  number 
and  special  interest  area,  education 
completed,  course  name,  justification 
for  attending  the  course,  direct  and 
indirect  costs  of  training,  coded 
information  dealing  with  purpose,  type, 
source  of  170;  training  evaluations, 
course  evaluation  forms,  training 
examinations,  training  attendance 
records,  lesson  plans,  training 
assignment  sheet,  reading  assignment 
sheets,  position  qualification  statement, 
self  study  sheet,  verification  records  of 
employment  and  education,  position 
descriptions,  accounting  records  and 
central  personnel  data  file  quarterly 
training  report. 

AUTHORmr  FOR  MAIffTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  in  Title  HI  of 
the  Department  of  Energy  Organization 
Act;  Executive  Order  12009;  Nuclear 
Waste  Policy  Act  of  1982  (Pub.  L.  97- 
425);  Nuclear  Waste  Policy  Amendment 
Act  of  1987  (Pub.  L.  100-203); 
Government  Employees  Training  Act  of 
1958;  Federal  Personnel  Manual 
Bulletin  290-15;  Federal  Personnel 
Manual,  Chapter  410  and  Appendix  A 
thereto. 

PURPOSE: 

This  system  of  records  is  maintained 
to  ensure  that  employees  are  receiving 
appropriate  training  and  certification  to 
perform  successfully  in  their  position. 
Appropriate  local,  state  and  federal 
agencies  use  certain  records  maintained 
in  this  system  to  ensure  Departmental 
compliance  with  other  regulatory 
requirements. 

ROiniNE  USES  Of  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDINO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  information  in  these  records  may 
be  transmitted  to  Federal  agencies, 
including  the  Office  of  Personnel 
Management,  for  purposes  of 
determining  eligibility  for  training  and 
as  source  docimients  for  training 
reports;  to  training  institutions  that 
personnel  have  requested  to  attend;  and 
to  other  Federal  agencies  as  necessary 
for  payment  of  training. 

Records  may  be  provided  to  state  and 
local  governments,  the  Nuclear 
Regulatory  Commission  (NRC),  and 
other  Federal  agencies  that  conduct 
audits  to  determine  whether  DOE  and 
contractor  personnel  satisfy  quality 
assurance  requirements  for  activities 
necessary  to  obtain  a  license  from  the 
NRC  for  the  construction,  operation  and 
closing  of  a  nuclear  waste  repository 
and/or  a  Monitored  Retrievable  Storage 
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(?vlRS)  facility.  These  activities  will  also 
include  research  and  development,  site 
characterization,  transportation,  waste 
packaging,  handling,  design, 
maintenance,  performance 
confirmation,  inspection,  fabrication, 
and  development  and  production  of 
repository  waste  forms. 

A  record  from  this  system  of  records 
may  be  disclosed  to  researchers  for  the 
purpose  of  conducting  an  epidemiologic 
study  of  workers  at  a  DOE  facility  if 
their  proposed  studies  have  been 
reviewed  by  the  National  Academy  of 
Sciences  or  another  independent 
organization,  and  deemed  appropriate 
for  such  access.  A  researcher  and  all 
persons  not  employed  by  the  U.S. 
Government,  unless  specifically 
mentioned,  granted  access  to  this  record 
shall  be  required  to  sign  an  agreement 
to  protect  the  confidentiality  of  the  data 
and  be  subject  to  the  same  restrictions 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  federal,  state  or 
local  government  officials  where  the 
regulatory  program  being  implemented 
is  applicable  to  the  DOE  or  contractor 
program  and  requires  that  such  access 
be  provided  for  the  conduct  of  the 
regulator)'  agencies*  activities.  State  and 
local  officials  who  obtain  access  to  this 
record  shall  be  subject  to  the  same 
restrictions  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

A  record  from  this  system  of  records 
may  be  disclosed  to  members  of  a  DOE 
advisory  committee  for  purposes  of 
conducting  a  review  of  the  DOE 
epidemiological  program.  Members  of  a 
E>OE  advisory  committee  who  obtain 
access  to  the  records  shall  be  subject  to 
the  same  restrictions  applicable  to  DOE 
officers  and  employees  under  the 
Privacy  Act. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records;  machine  readable 
media  or  microform. 

retrievability: 
By  name  and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  secured  file 
cabinets  with  access  limited  to  those 
whose  official  duties  require  access. 
Access  to  computer  maintained  records 
is  by  password  only. 

RETENTION  AND  DISPOSAL: 

Training  requests  and  authorizations 
are  retained  for  3  years  and  then 
destroyed.  Other  training  records  are 


maintained  at  a  facility  pursuant  to  the 
appropriate  provisions  of  an  applicable 
statute  or  are  incorporated  in  the 
individual's  personnel  folder.  Records 
are  destroyed  by  magnetic  erasure, 
shredding,  burning  or  burial  in  a 
sanitary  landfill  or  incinerator  as 
appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Director,  Professional  and 
Technical  Training  Development.  HR- 
33. 1000  Independence  Avenue,  SVV.. 
Washington.  DC  20585. 

Field  Offices:The  managers,  directors, 
or  administrators  of  field  locations  2 
through  21  in  Appendix  A  and  those 
identified  in  this  System  of  Records,  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTinCATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director. 
Freedom  of  Information  and  Privacy 
Acts.  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  as  icems  1  through  21  in 
Appendix  A:  in  accordance  with  DOEs 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16. 
19801). 

b.  Required  identifying  information: 
Complete  name,  the  geographic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individuals  and  the 
individual's  supervisors. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None, 
[FR  Doc.  94-8593  Filed  4-8-94;  8:45  am) 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 


ACTION:  Notice  of  request  submitted  for 
expedited  review  by  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIAJ  has  submitted  the 
energy  information  collection(s)  listed  ;it 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  etseq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  bv  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntarv-.  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  llie  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  ab.stract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  DOE  has  requested  expedited 
OMB  approval  by  April  15,  1994.  The 
Desk  Officer  may  be  telephoned  at  (202) 
395-3084.  (Also,  please  notify-  the  ELA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information 
Administration. 

2.  EIA-887. 

3.  N.A. 

4.  DOE  Customer  Surveys. 

5.  New — A  copy  of  the  Supporting 
Statement  is  published  below.  Any 
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qaestion  can  be  directed  to  Jay 
Casselberry,  EI-73,  U.S.  Department  of 
Energy.  1' '"O  Indepyendence  Ave.,  SW., 
Washington.  DC  20585.  (Phone  202- 
254-5346  or  TAX  202-254-9700). 

6.  On  occasion. 

7.  Voluntary. 

8.  Individuals  or  households,  State  or 
local  governments.  Farms,  Businesses  or 
other  for-profit,  Federal  agencies  or 
employees.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

9.  100.000  respondents. 

10.  1  response. 

11.  .25  hours  per  response. 

12.  25.000  hours. 

13.  EIA  887  will  be  used  to  contact 
users  and  beneficiaries  of  DOE  products 
or  other  ser;  ices  to  determine  how  DOE 
can  better  improve  its  services  to  meet 
their  needs.  Information  is  needed  to 
make  DOE  products  more  effective, 
efficient,  and  responsive  and  at  a  les.ser 
cost.  Respondents  will  be  users  and 
beneficiaries  of  DOE  products  and 
services  (i  tderal.  State,  and  local 
government  representatives,  industrv', 
trade  associations,  consultants,  libraries, 
and  individuals). 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  R«>duction  Act  of  198Q.  (Pub.  L 
No.  96-511).  which  amended  chapter  35  of 
title  44  United  States  Code  (See  44  I'.S  C. 
3506(a)  a.nd  (c)(1)). 

Issued  in  Washington.  DC.  April  4. 1994. 

Johjn  Gross, 

Acting  Director.  Statistical  Standards,  Energy 
Information  Administration. 

SupfMnting  Statement,  DOE  Customer 
Surveys,  ElA-887 

Introduction: 

The  Department  of  Energ>'  (DOE) 
requests  an  expedited  approval  by  April 
15.  1994,  of  8  three-year  generic 
clearance  from  the  Office  of 
Management  and  Budget  (0MB)  to 
conduct  cu.^tomer  surveys.  The  focus 
will  be  to  contact  users  of  DOE  products 
or  other  services  and  indix-iduals  or 
businesses  in  partnership  agreements 
with  the  Department  to  determine  their 
needs,  and  how  the  department  can 
improve  its  products  and  services  to 
better  meet  these  needs.  The  surveys 
will  be  conducted  by  various 
components  of  the  department  vv-ith 
support  from  the  Energy  Information 
Administration.  Information  is  needed 
to  make  DOE  products  and  services 
more  effective,  efficient,  and  responsive 
at  a  lesser  cost.  Both  quantitative  and 
qualitative  studies  will  be  undertaken. 
The  objective  of  quantitative  studies  are 
to  ask  "questions  concerning 
satisfaction  with  timeliness,  courtesy, 
accuracy  and  other  particular  asjjects  of 
the  agency's  operations."  Examples  of 


qualitative  studies  are  "a  focus  group  of 
customers  assembled  to  discuss  a 
specific  set  of  que.stions"  and  "a 
cognitive  laboratory  experiment  that 
asks  volunteer  subjects  to  tell  what  they 
are  thinking  as  they  read  a  sur\'ey 
question." 

For  each  study  that  the  department 
undertakes  under  this  generic  clearance, 
we  will  notifv'  OMB,  at  least  two  weeks 
in  ad\ance,  and  provide  them  with  a 
summary  of  objectives,  specific  burden 
estimates,  and  all  final  or  near  final 
survey  instruments  (focus  group  scripts, 
test  questions,  etc.)  covered  by  the 
generic  clearance  for  inclusion  in  the 
OMB  public  docket  prior  to  their  use.  If 
we  do  not  hear  that  you  disapprove  of 
a  customer  survey  within  ten  davs,  then 
DOE  wiill  assume  OMB  has  no 
objections  and  may  conduct  the  survey. 

Before  any  proposal  is  forwarded  to 
OMB.  6n  adequate  internal  review  to 
ensure  that  the  Paperwork  Reduction 
Act  rules  are  carried  out.  along  with  an 
evaluation  of  the  proposed  sun,-e^'.  will 
be  conducted.  All  Energy  Information 
Administration  program  office  directors 
will  be  provided  copies  of  the  proposed 
survey  for  review  and  comment.  ELA 
will  verify  that  the  material  submitted  to 
OMB  is  accurate,  timely,  and  complete. 
Copies  will  also  be  provided  to  contacts 
throughout  the  Department  for  their 
review  and  comment. 

EIA's  Office  of  Stati.stical  Standards 
will  also  prepare  a  progress  reporting 
schedule  on  an  annual  basis  for 
summarizing  actual  burden,  reporting 
results  achieved,  and  any  problems  or 
revisions  needed  to  the  basic  clearance 
agreement.  ' 

A.  Justification 

1.  Legal  authority.  The  authority  for 
the  voluntary  customer  surveys  is 
Executive  Order  12862,  "Setting 
Customer  Service  Standards,"  signed 
September  11,  1993,  aimed  at: 

Ensuring  that  the  Federal  Government 
provides  the  highest  quality  service  possible 
to  the  American  people."  The  Executive 
Order  establishes  an  explicit  goal  for  the 
quality  of  serv  ice — "Customer  service  equal 
to  the  bpst  in  business."'  That  is — "The 
highest  quality  of  service  delivered  to 
customers  by  private  organizations  providing 
a  comparable  or  analogous  service. 

2.  Uses  of  data.  The  data  will  be  used 
to  assist  the  Department  in  satisfying  its 
customers'  needs.  The  information  will 
be  analyzed  to  determine  areas 
important  to  our  customer";,  assess  our 
performance  in  these  areas,  and  to 
develop  strategies  to  better  meet 
customer  expectations.  Resuhs  will  be 
shared  throughout  the  Department  and 
with  other  agencies  in  seminars  and 
through  presentations  at  meetings,  e.g., 


the  American  Statistical  Association's 
Energy  Committee  meetings.  Reports 
and  publications  wUl  also  reflect  the 
results. 

The  data  from  the  customer  surveys 
will  be  used  in  conjunction  with  data 
from  other  sources,  surveys  of 
employees,  input  from  management, 
agency  audits,  performance  reviews, 
and  complaint  and  suggestion  systems. 

3.  Technological  consjderatiovs  to 
reduce  burden.  One  of  the  goals  of  this 
effort  is  to  obtain  the  information 
required  with  a  minimum  amount  of 
burden  on  the  public.  The  information 
will  be  gathered  through  personal  or 
telephone  interviews,  focus  groups,  or 
by  mail  questionnaires. 

4.  Efforts  to  identify  duplication.  This 
effort  does  not  duplicate  any  other 
survey  being  done  by  DOE  or  other 
Federal  agencies.  Other  Federal  agencies 
are  conducting  user  surveys,  but  are  not 
soliciting  comments  on  the  usefulness 
of  DOE  products.  This  effort  does 
involve  contacts  with  other  agencies, 
especially  OMB,  Bureau  of  Labor 
Statistics  (BLS).  and  Census.  In 
addition,  staff  members  have  and  will 
take  classes  on  customer  surveys  given 
by  the  Joint  Program  in  Survey 
Methodology. 

5.  Analysis  of  similar,  existing 
information.  We  are  keeping  abreast  of 
what  other  Federal  agencies  are  doing 
regarding  customer  surveys.  Stan 
Freedman  of  EIA  is  on  a  committee 
organized  by  OMB  that  is  looking  into 
customer  surveys.  Jerry  Coffey.  OMB. 
gave  a  presentation  at  the  ASA 
Subcommittee  on  Energy  Statistics 
November  1993  meeting  regardiitg  this 
topic  and  OMB's  role.  EIA  also 
coordinated  the  OMB  approval  for  the 
Federal  Energy  Regulatory 
Commission's  Form  FERC-597, 
"Customer  Satisfaction  Survey,"  (OMB 
No.  1902-0163)  and  has  pretested  under 
the  EIA-882(T).  ""Generic  Clearance  for 
Questionnaire  Testing.  Evaluation,  and 
Research,"  (OMB  No.  1905-0186). 

6.  Provisions  for  reducing  burden  on 
small  businesses.  One  of  tlw  main 
purposes  of  this  effort  is  to  gather 
information  needed  without  putting 
significant  additional  burden  on  small 
businesses.  Small  samples  will  be  used 
to  select  respondents  and  the  number  of 
questions  on  the  surveys  wrill  be  kept  to 
a  minimum.  However,  small  businesses, 
as  well  as  the  agency,  will  benefit  by  the 
government  being  more  responsive  to 
their  needs. 

7.  Consequences  of  less  frequent 
reporting.  Without  this  information 
collection,  DOE  would  not  be  able  to 
determine  the  kind  and  quality  of 
serv  ice  customers  want,  their  level  of 
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satisfaction,  or  ways  in  which  to 
improve  service  to  its  customers. 

8.  Compliance  with  5  CFF  7320.6.  The 
department  will  adhere  to  all  the 
guidelines  in  5  CFR  1320.6. 

9.  Consultations  outside  the  agency,  a. 
DOE  has  consulted  with  and/or  received 
relevant  materials  from  several  agencies, 
including  the  BLS.  OMB,  and  Census 
Bureau. 

b.  There  are  no  unresolved  problems 
regarding  consultations  conducted  on 
this  clearance  package. 

c.  DOE  staff  nave  attended  several 
seminars  where  customer  surveys  have 
been  discussed,  and  will  attend  more 
when  offered. 

DOE/EIA  staff  will  continue  to  review- 
pertinent  literature,  seek  advice  from 
academia.  industry,  and  others. 

10.  Provisions  regarding 
confidentiality.  Respondents  will  be 
advised  that  their  participation  is 
voluntary  and  at  this  time  any 
information  they  provide  will  be 
summarized  and  will  become  a  matter 
of  public  record.  We  are  currently 
studying  whether  handling  the 
information  as  non-confidential  would 
adversely  affect  response  rates.  If  we 
determine  it  would  and  decide  to 
protect  the  confidentiality,  we  will 
inform  OMB  at  that  time. 

11.  Questions  of  a  sensitive  nature. 
The  questions  being  asked  will  not  be  of 
a  sensitive  nature. 

12.  Annualized  cost,  (a)  The  cost  to 
the  Federal  Government  is  $500,000. 

(b)  There  is  no  cost  to  respondents  for 
participating  in  this  sur\'ey  except  for 
their  time  which  is  estimated  at  $36  an 
hour  (100,000  respondents  x  l  report  x 
.25  hours  =  25.000  x  .25  hours  x  $36  = 
S900.000).  There  are  no  plans  to 
remunerate  participants. 

13.  Estimate  of  respondent  burden 
(Annualized).  The  annual  respondent 
burden  is  estimated  to  be  25.000  hours. 
(100.000  respondents  x  l  report  x  .25 
hours  (15  min.)  =  25,000  burden  hours] 

14.  Summary  of  changes  in 
respondent  burden.  Not  applicable.  This 
is  a  new  collection. 

15.  Schedule  of  data  collection  and 
publication.  Specific  customer  surveys 
will  be  submitted  to  OMB  for  review 
and  the  information  will  be  collected 
unless  OMB  disapproves  within  ten 
days.  The  results  will  be  used  by  the 
Department  to  analyze  customer 
satisfaction.  Papers  may  be  written  and 
presented  at  public  meetings,  or 
published  in  service  reports  or  policy 
guidelines. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

1.  Bespondent  description.  The 
respondents  are  intended  to  be  users  of 


DOE  products  or  ser\ices  and  others 
involved  with  DOE  in  partnership 
agreements  (providing  oil  and  gas 
products  for  sale,  offering  investment 
partnerships  for  commercial 
demonstrations,  and  delivering 
information  rights  in  the  form  of 
exclusive  intellectual  property,  etc.) 
Respondents  include  other  Federa' 
agencies,  the  military-.  State  and  local 
50vernments,  defense  contractcs,  U.S. 
industrial  firms,  universities, 
educational  programs,  medical  and 
health  care  communities,  utilities, 
energy  suppliers,  energy  equipment 
vendors,  trade  associations,  consultants, 
libraries,  and  individuals. 

2.  Procedures  for  collecting  the 
information.  Departmental  staff  or  DOE 
contractors  will  conduct  the  surveys  by 
telephone  or  by  mail,  conduct  focus 
groups,  or  cognitive  techniques. 

3.  Methods  to  maximize  response 
rates  and  to  deal  with  statistical  issues 
of  non-response.  Participation  is 
voluntary.  When  possible,  respondents 
will  be  notified  in  advance  by  letter, 
questions  will  be  designed  so  that  they 
are  easy  to  answer,  and  follow-up 
callbacks  will  be  repeated  when 
necessary  to  maximize  response  rates. 

4.  Tests  or  procedures.  The  questions 
to  be  asked  will  be  similar  to  those  used 
by  other  Federal  agencies  in  their 
customer  surveys.  If  respondents  are 
unable  to  supply  the  data,  questions 
will  be  reworded.  Results  of  these 
.should  make  the  agency  more  effective 
and  efficient  in  responding  to 
customers. 

To  ensure  quality  while  the  data  are 
being  collected,  special  attention  will  be 
paid  to  (<t)  the  percentage  of  sampled 
customers  contacted,  (b)  interviewer 
response  rate  performance,  (c)  extent  of 
questions  read  as  worded,  (d) 
questionnaire  completion  rates  as  the 
survey  progresses,  (e)  response  rates  of 
individual  sur\'ey  items,  and  (f)  daily 
records  on  problems  arising  in  the  data 
collection  and  calls  coming  into  the 
agency  regarding  the  survey. 

5.  Name  and  telephone  number  of 
individual.  Nancy  Kirkendall.  Chief 
Statistician  of  EIA's  Office  of  Statistical 
Standards  may  be  contacted  on  202- 
254-5353  regarding  the  statistical 
aspects  of  the  customer  sun.eys.  Mr.  Jay 
Casselberry,  a  Team  Leader  in  the 
Statistical  Standards  Division,  may  be 
contacted  on  (202)  254-5348  regarding 
other  aspects  of  these  surveys. 

[FR  Doc.  94-8596  Filed  4-8-94;  8:45  am) 
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Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administraiion,  DOE. 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 


SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  ft  seg.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requin^m.ents 
collected  by  the  Department  of  Energy 
(DOE), 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  nun-iber(.s):  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title:  (."))  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (R)  Frequency  of 
collection;  (7)  Response  obligation,  i  e.. 
mandator)-,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (1 1)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  May 
11,  1994.  If  you  anticipate  th;'t  you  will 
be  submitting  comments  but  fir;.!  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  vou  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possibla  The  Desk  Officer  ma\  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EL^  contact  li.stod 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulato.-y 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
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Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-871A  (FS). 

3.  1905-0145. 

4.  Commercial  Buildings  Energy 
Consumption  Survey — Building 
Questionnaire,  Federal  Supplement. 

5.  Revision. 

6.  One-time. 

7.  Voluntary. 

8.  Federal  agencies  or  employees. 

9.  900  re<:nondents. 

10.  1  response. 

11.  .5  hours  per  response. 

12.  450  hours. 

13.  The  EL\-871A  (FS)  collects  data 
rn  energy  consumption  in  Federal 
buildings  and  the  characteristics  of 
ihese  buildings.  The  survey  fulfills 
planning,  analyses  and  decision-making 
needs  of  DOE,  other  Federal  agencies. 
State  governments,  and  the  private 
sector.  Respondents  are  managers  of 
Federally-owned  commercial  buildings 
in  Federal  Regions  m,  VI,  and  IX. 

1.  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM). 

2.  NWPA-830R-A-G. 

3.  1901-0260. 

4.  Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste. 

5.  Revision. 

6.  Quarterly,  On  occasion. 

7.  Mand  .'.jry. 

8.  Businebses  or  other  for-profit. 

9.  100  respondents. 

10.  4.25  responses. 

11.  37.94  hours  per  respon.se. 

12.  16.125  hours. 

13.  The  NWPA-830R-A-G  is 
designed  to  serve  as  the  service 
document  for  entries  into  the  DOE 
accounting  records  to  transmit  data  from 
utilities  concerning  payment  of  their 
contribution  to  the  Nuclear  Waste  Fund. 
This  form  is  used  by  electric  utilities, 
vendors,  and  owners  of  nuclear-fuel  to 
purchase  the  services  of  DOE  for 
disposal  of  their  spent  nuclear  fuel  and 
high-level  waste. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L. 
No.  96-511),  which  amended  Chapler  35  of 
Title  44  United  States  Code  (Sw  44  U.S.C 
3506  (a)  and  (c)(1)). 

Issued  in  \"'Hshington,  DC  April  4.  1994 
Yvoone  M.  Bishsp, 
Director.  Statistical  Standards.  Energv 
Information  Administratioa. 
jFR  Doc.  94-«595  Filed  4-S-94;  8:45  am] 
BILUNC  CODE  MS»4l-r 


Office  of  Energy  Researcti 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Pursuasnt  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Same:  High  Energv  Phvsics  Advisory 
Panel  (HEP AP). 

Date  and  Time:  Monday,  May  23, 1994,  9 
a.m. -3  p.m. 

Place:\J.S.  Department  of  Energ_v.  room 
IE- 245, 1000  Independence  Avenue,  S\V  , 
Washington,  DC  20585. 

Cortact  Dr.  Enioe  T.  Ritter.  Executive 
Secretary.  High  Ejiergy  Physics  Advisory 
Panel.  U.S.  Department  of  Energy,  ER-221. 
GTN.  Washington.  DC  20585,  Telephone: 
(301)  903-4829. 

Purpose  of  Panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  resp>ect 
to  the  high  energy  physics  research  program. 

Tentative  .Agenda:  Monday.  May  23, 1994. 
— Presentation  and  Discussion  of  the  Report 

of  the  HEP.^P  Subpanel  on  the  Future 

Vision  for  High  Eneigy  Physics. 
— Reports  on  and  Discussions  of  Topics  of 

GeDeral  Interest  in  High  Energy  Physics. 
— Public  CommPHt  (10  minute  rule). 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the  Panel 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  memtx^r 
of  the  public  who  wishes  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meetung  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Minutes:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Buildirp,  1000 
Independence  Avenue  SW..  Washington,  DC 
between  9  a.m.  and  4  p.m.,  Mond.iy  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  April  5,  1994 

Marda  L.  Morris. 

Deputy  A  dvisory  Committee  Kfanagemen  t 
Officer. 

!FR  Doc.  94-8597  Filed  4-8-94;  8:45  am] 

BILLING  CODE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL94-S3-000,  et  aL] 

Arizona  Public  Service  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  30,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Arizona  PubKc  Service  Company 

[Docket  No.  EL94-53-000) 

Take  notice  that  on  March  18, 1994, 
Arizona  Public  Service  Company 
(Company),  tendered  for  filing  a  plan  for 
passing  through  fuel  supplier  refunds  to 
wholesale  customers  subject  to  the 
Company's  Fuel  Adjustment  Cost  (FAC) 
Clause.  Additionally,  APS  has  filed 
revised  FAC  rate  sheets  affirmirtg  the 
Company's  practice  of  crediting 
applicable  fuel  amounts  when  it  is 
issued  refunds/credits  from  fuel 
suppliers  or  vendors.  APS  aiso  requests 
waiver  of  18  CFR  35.3,  35.19a  and,  to 
the  extent  necessary,  18  CFR  35.14. 

Copies  of  this  filing  have  been  served 
upon  the  affected  parties,  as  follows: 


Custonief  name 


Electrical  District  >4o.  3 

Tohomo  O'Odtiam  Utility 
Auttiorityi  

Wellton-Motiawk  Irrigation 
&  Drainage  District 

Arizona  Power  Auttwrrty 

Colorado  River  Indian  Irri- 
gation Project 

Electrical  District  No.  1  

Town  of  Wickentxjrg  

Southern  California  Edison 
Company 

Electhcal  District  No.  6 

Electrical  District  No.  7 

Electrical  District  No.  8 _ 

Aguila  Irrigation  District  

McMullen  Valley  Water 
Conservation  &  Drainage 
District  

Tonopah  Irrigation  District  .. 

Citizens  Utilities  Company  . 

Harquatiala  Valley  Power 
District  

Buckeye  Water  Conserva- 
tion &  Drainage  District ._ 

Roosevelt  Irrigation  District 

Maricopa  County  Municipal 
Water  Conservation  Dis- 
trict   _... 

City  of  Williams 

San  Carlos  Indian  Irrigation 
Project 


APS-FPC/ 

FERCrate 

schedule  No. 


12 

S2 

58 
59 

65 
68 
74 

]20 
126 
128 
140 
141 


142 
143 
149 

153 

155 

158 


168 
192 

S201 


'  Previously  Papago  Tribal  UtiMy  Authority. 
?  Previously  APS-FPC  Rate  Sctiedule  No. 
66. 

the  California  Public  Utilities 
Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  April  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  lES  Utilities  Inc. 

(Docket  No.  EL94-54-O00J 

Take  notice  that  on  March  24.  lt»9«. 
lES  Utilities  Inc.  (lESU),  tendered  For 
filing  a  Plan  of  Refund  and  Request  for 
Waiver  seeking  Commission 
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authorization  to  refund,  through  its  fuel 
adjustment  clause,  credits  received  from 
the  U.S.  Department  of  Energy  for 
overcharges  of  spent  nuclear  fuel 
disposal  costs.  lESU  also  requests  that 
Commission  authorization  be  made 
effective  July  1,  1986. 

Copies  of  this  filing  have  been  sent  to 
the  Iowa  State  Utilities  Board  and  to 
lESU's  jurisdictional  customers. 

Comment  date:  April  15.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

iDocket  No.  ER94-924-000I 

Take  notice  that  on  March  25.  1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  request  for 
deferral  of  Cominis.=:ion  action  for 
fourteen  (14)  days  in  the  above  Docket, 
to  allow  time  for  providing  additional 
Stone  Creek  Hydroelectric  Project  cost 
support  data. 

Comment  date:  April  15.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  &  Light  Company 

lDtx:ket  No.  ER94-1027-000] 

Take  notice  that  on  March  9.  1994. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  Service 
Agreements  with  Tampa  Electric 
Company  for  transmission  service  under 
FPL's  Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  April  1,  1994.  or  as 
soon  thereafter  as  practicable. 

FPL  states  that  tnis  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Commenf  dofe;  April  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

IDocket  No.  ER94-1 06 5-000] 

Take  notice  that  on  March  28.  1994, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18CFR  35.13  of  the 
Commission's  Rules  and  Regulations,  an 
Amendment  to  its  March  18.  1994,  filing 
of  Revision  No.  1  of  Appendix  A  and 
Revision  No.  1  of  Appendix  E  for  the 
Transmission  Service  and  Operating 
Agreement  between  PacifiCorp  and 
Deseret  Generation  &  Transmission 
Cooperative  (Deseret)  dated  May  1 . 
1992. 

PacifiCorp  renewrs  is  request, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  an  effective  date  of  March  20, 1994 
be  assigned  to  Revision  No.  1  of 
Appendix  A  and  to  Revision  No.  1  of 
Appendix  fc. 


Copies  of  this  amended  filing  were 
supplied  to  Deseret,  the  Utah  Public 
Service  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  Apnl  13.  1994.  in 
accx)rdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

[Docket  No.  ER94-1082-0O01 

Take  notice  that  on  March  23. 1994. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  Service  Agreement  dated 
March  4.  1994  between  Howell  Power 
Systems.  Inc.  and  Idaho  Power 
Company  under  Idaho  Power's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1. 

Comment  dn'e:  April  13.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 

(Docket  No.  ER94-108&-0001 

Take  notice  that  on  March  24,  1994, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing; 

(1)  An  amendment  to  its  existing 
transmission  service  agreement  with 
Ccrgill  Fertilizer,  Inc.  (Cargill); 

(2)  An  interconnection  agreement 
with  Qirgill;  and 

(3)  An  amendment  to  the 
interconnection  agreement. 

Tampa  Electric  proposes  an  effective 
date  of  April  1. 1994  for  the  submittals, 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Cargill  and  the  Florida  Public 
Service  Commission. 

Comment  date:  April  13,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Sierra  Pacific  Power  Company 

[D<x.kcf  No.  ER94-1087-0001 

Take  notice  that  on  March  24.  1994. 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  pursuant  to  section 
205  of  the  Federal  Power  Act  (the  Act) 
and  18  CFR  part  35  et  seq.  the 
"Operating  Agreement  between  Sierra 
Pacific  Power  Company.  Plumas-Sierra 
Rural  Electric  Cooperative,  Northern 
California  Power  Agency,  and  Pacific 
Gas  &  Electric  Company"  dated 
February  18. 1994  (Operating 
Agreement). 

In  order  to  be  in  strict  compliance 
with  the  Commission's  notice 
requirements.  Sierra  proposes  that  the 
filing  be  made  effective  on  May  23, 
1994,  that  being  the  date  60  days  after 
the  date  of  the  filing.  However,  Sierra 
requests  that  the  Commission  (1)  review 
the  filing  on  an  expedited  basis  and  (2) 
make  the  filing  effective  as  soon  as 


possible.  Sierra  requests  waiver  of  the 
60-day  notice  requirement  of  section 
205  of  the  Act  and  any  regulation  to 
allow  for  an  immediate  effective  date. 

Comment  dofe.- April  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Senrice  Company 

[Docket  No.  ER94-10&8-OO0I 

Take  notice  that  on  March  25. 1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P) 
tendered  for  filing  an  Amendment  to 
Sales  Agreement  l>etween  CL&P  and 
UNITIL  Power  Corporation  (UNITIL 
Power)  (FERC  Rate  Schedule  No.  CL&P 
535).  NUSCO  requests  a  June  1. 1994 
effertive  date. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  Part  35  of  the 
Commission's  regulations. 

Commenfdafe;  April  13.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER94-1 089-000] 

Take  notice  that  on  March  28,  1994. 
Public  Service  Company  of  Colorado 
tendered  for  filing  two  revisions  to  its 
FERC  Electric  Service  Rate  Schedule. 
FERC  No.  47.  Under  the  proposed 
amendments  Public  Service  is  seeking 
to  revise  the  duties  and  responsibilities 
related  to  the  operation  and 
maintenance  of  two  specific  substations 
used  to  provide  transmission  service  to 
the  Western  Area  Power  Administration 
under  Rate  Schedule  FERC  No.  47. 
Neither  of  the  projKJsed  amendments 
will  have  any  impact  on  the  rates  for 
service  under  this  rate  schedule. 

Public  Service  requests  an  effective 
date  of  December  18.  1993,  for  the 
proposed  amendments. 

Copies  of  the  filing  were  served  upon 
the  Western  Area  Power  Administration 
Loveland  Area  Office,  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commis.sion  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  Apri]  13.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
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with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
185.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-8535  Filed  4-8-94:  8  45  a.Til 
WLLINO  CODE  6717-01-P 


Pocket  No.  EG94-40-000,  et  at.] 

NGR  Gladstone  Operating  Services  Pty 
Ltd,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  31. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NRG  Gladstone  Operating  Services 
Pty  Ltd 

IDocket  No.  EG94-40-000) 

On  March  25,  1994,  NRG  Gladstone 
Operating  Services  Pty  Ltd  ("NRG 
Gladstone"),  with  its  principal  office  at 
the  Gladstone  Power  Station,  Hanson 
Road,  Gladstone,  Queensland  4680, 
Australia,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

NRG  Gladstone  states  that  it  is  a 
corporation  organized  under  the  laws  of 
the  Australian  Capital  Territory.  NRG 
Gladstone  will  be  engaged  directly  and 
exclusively  in  operating  and 
maintaining  the  Gladstone  Power 
Station,  a  predominantly  coal-fired 
electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  approximately  1627  MVV. 
Energy  and  capacity  from  the  facility 
will  be  sold  at  wholesale  to  the 
Queensland  Electricity  Commission  of 
Queensland,  Australia,  and  at  retail  to 
an  industrial  customer  in  Queensland, 
Australia.  None  of  the  electric  energy 
generated  by  the  facility  will  be  sold  to 
consumers  in  the  United  States.  NRG 
Gladstone  represents  that,  as  operator  of 
the  Gladstone  Power  Station,  it  has  an 
agency  relationship  with  the  persons 
who  sell  electric  energy  from  the  Power 
Station. 


Comment  date:  April  14.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  Department  of 
Entrgy — Southeastern  Power 
Administration  (Jim  Woodruff  Project) 

(Docket  No.  EF94-303 1-000) 

Take  notice  that  on  March  21,  1994. 
the  Deputy  Secretary  of  Energy 
submitted  proposed  rates  for  power 
from  the  )im  VVoodruff  Project  of  the 
Southeastern  Power  Administration, 
with  a  request  for  final  confirmation  and 
approval  of  the  rates  by  the 
Commission.  Final  approval  is  sought 
for  the  rates  for  the  period  beginning 
September  30. 1994  and  ending 
September  19,  1995. 

Comment  date:  April  18,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3. 1'nited  States  Department  of 
Energy — Bonneville  Power 
Acbninistration 

IDocket  No.  EF94-2091-OO0J 

Take  notice  that  on  March  30.  1994. 
the  Bonneville  Power  Administration 
(Bonneville)  tendered  for  filing  a 
proposed  rate  (CO-94  Capacity 
Ownership  Rate)  pursuant  to  section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  839e(a)(2).  Bonneville  further 
states  in  its  filing  that  in  accordance 
with  sections  7(a)(2)  and  7(i)(6)  of  the 
Northwest  Power  Act,  16  U.S.C. 
83Se{a)(2)  and  839e(i)(6).  and  pursuant 
to  18  CFR  300.10(3)(ii).  it  requests 
interim  approval  of  CO-94.  to  be 
effective  no  later  than  60  days  from  the 
date  of  its  filing.  March  30. 1994. 
Bonneville  further  states  that  it  requests 
waiver  of  the  requirements  of 
§  300.10(a)(3)(iii)  pursuant  to  18  CFR 
300.13.  and  asks  the  Commission  to 
grant  final  approval  of  CO-94  pursuant 
to  18  CFR  300.21  as  expeditiously  as 
possible,  but  no  later  than  90  days  from 
the  date  of  its  filing.  March  30,  1994. 
Bcmneville  asserts  that  expeditious 
approval  will  permit  Pacific  Northwest 
scheduling  utilities  and  joint  agencies  to 
use  the  rights  provided  by  this 
transaction  as  soon  as  possible,  and 
would  enable  Bonneville  not  only  to 
collect  the  payments  for  the  estimated 
Capacity  Ownership  price  but  to  also 
use  the  receipts  to  return  funds  to  the 
United  States  Treasury. 

Bonneville  states  that  the  rate  for 
which  it  seeks  confirmation  and 
approval  is  a  new  rate  to  recover  a  share 
of  the  actual  capital  and  related  costs 
associated  with  (a)  the  sale  of  725  MW 
of  transmission  capacity  on  the  Pacific 
Northwest  Alternating  Current  Intertie 


for  the  life  of  the  facilities  and  (b)  any 
upgrades  to  the  bitertie  that  Capacity 
Oiwners  elect  to  participate  in. 
Bonneville  further  states  that  it  requests 
approval  of  the  CO-94  Capacity 
Ownership  Rate  for  an  indefinite  period 
to  correspond  with  the  life-of-facilities 
capacity  rights. 

Comment  date:  April  27, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sunshine  State  Power  B.V. 

IDocket  No.  EG94-41-O09) 

On  March  25, 1994,  Sunshine  State 
Power  B.V.  ("Sunshine"),  with  its 
principal  office  at  1221  Nicollet  Mall, 
Suite  700.  Minneapolis,  Minnesota 
55403,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Sunshine  states  that  it  is  a  corporation 
organized  under  the  laws  of  The 
Netherlands.  Sunshine  will  be  engaged 
directly  and  exclusively  in  owning  a 
20%  undivided  interest  in  the 
Gladstone  Power  Station,  a 
predominantly  coal-fired  electric 
generating  facility  with  a  maximum  net 
power  production  capacity  of 
approximately  1627  MW.  Sunshine  will 
sell  its  pro  rata  share  of  energy  and 
capacity  from  the  facility  at  wholesale  to 
the  Queensland  Electricity  Commission 
of  Queensland,  Australia,  and  at  retail  to 
an  industrial  customer  in  Queensland, 
Australia.  None  of  the  electric  energy 
generated  by  the  facility  will  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  April  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Sunshine  State  Power  (No.  2)  B.V. 

lDock.et  No.  EG94-39-0001 

On  March  25, 1994,  Sunshine  State 
Power  (No.  2)  B.V.  ("Sunshine  2").  with 
its  principal  office  at  1221  Nicollet  Mall, 
Suite  700,  Minneapolis,  Minnesota 
55403,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Sunshine  2  states  that  it  is  a 
corporation  organized  under  the  laws  of 
The  Netherlands.  Sunshine  2  will  be 
engaged  directly  and  exclusively  in 
owning  a  17.5%  undivided  interest  in 
the  Gladstone  Power  Station,  a 
predominantly  coal-fired  electric 
generating  facility  with  a  maximum  net 
power  production  capacity  of 
approximately  1627  MW.  Sunshine  2 
will  sell  its  pro  rata  share  of  energy  and 
capacity  from  the  facility  at  wholesale  to 
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the  Queensland  Electricity  Commission 
of  Queensland,  Australia,  and  at  retail  to 
an  industrial  customer  in  Queensland. 
Australia.  None  of  the  electric  energy 
generated  by  the  facility  will  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  April  14,  1994,  in 
accordance  with  Standard  Paragraph  E 
nt  the  end  of  this  notice. 

6.  Nevada  Power  Company 

[D<x.kot  No.  EL92-?1-O011 

Take  notice  that  on  March  4. 1994. 
Nevada  Power  Company  tendered  for 
filing  copies  of  its  revised  FERC  Rate 
Schedule  41  to  its  request  for  waiver. 

Comment  data:  April  14.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kentucky  Utilities  Company 

IDf^cket  No.  ER94-209-OOO) 

Take  notice  that  on  February  23,  1994. 
Kentucky  Utilities  Company  (KU] 
tendered  for  filing  a  letter  advising  the 
Commission  that  it  will  provide  the 
information  requested  by  staff  in  its 
Ianuar>'  28.  1994  letter. 

On  March  22.  1994,  KU  tendered  for 
filing  a  revised  Interchange  Agreement 
between  KU  and  East  Kentucky  Power 
Cooperative. 

Comment  date:  April  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  cf  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-8.S36  Filed  4-«-94;  8:45  am) 
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[Docket  No.  CP94-304-000,  et  al.] 

Colorado  ]nterstate  Gas  Company,  et 
al.;  Natural  Gas  Certiricate  Filings 

March  31.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cokn-ado  Interstate  Gas  Company 

IDocket  No.  CP94-304-000! 

Take  notice  that  on  March  22, 1994. 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944.  filed  in  Docket  No. 
CP94-304-O00  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gns  Act 
(18  CFR  157.205)  for  authorization  to 
construct  a  new  delivery  and  receipt 
facility,  under  CIG's  blanket  certificate 
i.s.sued  in  Docket  No.  CP83-21-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Com.mission  and  open  to  public 
inspection. 

CIG  proposes  to  construct  a  new 
delivery  and  receipt  facility  to  be 
located  in  Carbon  County.  VVvoming. 
The  facilities,  it  is  said,  would  be 
constructed  fomWilliams  Field 
Services — Rocky  Mountain  Region 
Company  (Williams)  for  the  purpose  of 
delivering  gas  to  its  new  processing 
facility  and  the  receipt  of  gas  by  CIG 
from  Williams.  CIG  states  that  the 
estimated  capacity  of  the  proposed 
delivery  facility  is  30.000  Mcf  of  natural 
gas  per  day. 

Comment  date:  May  16,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Wisconsin  Natural  Gas  Company. 
Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-308-000] 

Take  notice  that  on  Mardi  28,  1994, 
Wisconsin  Natural  Gas  Company 
(Wisconsin  Natural),  233  Lake  Avenue, 
Racine,  Wisconsin  53401  and  Natural 
Gas  Pipeline  Company  of  America 
(Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  jointly  referred 
to  as  Applicants,  filed  in  Docket  No. 
CP94-308-000  a  joint  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
CommLssion's  R^ulations  under  the 
Natural  Gas  Act  for  (a)  permission  and 
approval  for  Wisconsin  Natural  to 
abandon  pipeline  facilities  by  sale  to 
Natural  and  (b)  a  certificate  of  public 
convenience  and  necessity  authorizing 
Natural  to  acquire  and  operate  such 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Wisconsin  Natural  states  tliat  it  is  a 
Wisconsin  corporation  engaged  in  the 
distribution  of  natural  gas  to  sales  and 
transportation  customers  in  the  state  of 
Wisconsin  subject  to  regulation  by  the 
Public  Service  Commission  of 
Wisconsin  (Wisconsin  Commission). 
Wisconsin  Natural  explains  that 
effective  January'  1, 1994,  Wisconsin 
Southern  Gas  Company  (Wisconsin 
Southern),  also  engaged  in  the 
distribution  of  natural  gas  to  sales  and 
transportation  customers  in  Wisconsin, 
was  merged  into  Wisconsin  Natural. 
Wisconsin  Natural  states  that  in 
reviewing  the  property  owned  by 
Wisconsin  Southern  prior  to  the  merger, 
it  became  aware  of  the  fi»it  that 
Wisf:onsin  Southern  owned  160  feet  of 
10-inch  pipe  located  in  the  state  of 
Illinois  between  the  Wisconsin-Illinois 
border  and  a  meter  station  owned  by 
Natural  in  McHenry  County.  Illinois. 
Wisconsin  Natural  states  that  gas  to  the 
southern  part  of  what  was  Wisconsin 
Southern's  system  is  delivered  by 
Natural  through  this  meter  station  and 
that  this  service  is  continuing  to 
Wisconsin  Natural  following  the  merger. 

Wisconsin  Natural  states  that  the  160 
feet  of  pipe  in  Illinois  is  on  an  easement 
held  by  Natural,  that  the  pipe  was 
constructed  in  1961  by  Wisconsin 
Southern  under  authority  granted  by  the 
Wisconsin  Commission  and  that  no 
customers  are  served  from  the  pipe  in 
Illinois. 

Wisconsin  Natural  explains  that  the 
situation  described,  i.e.,  a  Wisconsin 
distributor  owning  pipe  in  Illinois,  is 
unintentional  and.  as  current  owner  of 
the  pipe,  it  seeks  approval  to  abandon 
the  pipe  by  sale  to  Natural  at  the  pipe's 
net  depref,iated  value  cf  approximately 
S40. 

Natural  requests  authority  to  acquire 
and  operate  the  pipe  in  interstate 
comm.irce  as  a  part  of  its  system. 
Appli  ;:ants  explain  that  no  service  to 
any  ci">tomers  will  be  terminated  as  a 
result  of  the  transaction  and  that 
Wisconsin  Natural  will  rectnve  gas  from 
Natural  at  the  Wisconsin-Illinois  border 
instead  of  at  Natural's  meter  station  in 
McHenry  County.  Illinois. 

Comment  date:  April  21.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Company 

[Docket  No.  CP94-313-000| 

Take  notice  that  on  March  29, 1994, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  tJox  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP94-3 13-000.  a 
request  pursuant  to  §  157.205  of  the 
Commission  s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  tor 
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authorization  to  construct  and  operate  a 
delivery  point,  pipeline,  metering  and 
appurtenant  facilities  for  service  to 
Alabama  Gas  Corporation  (Alagasco), 
under  the  authorization  issued  in 
Docket  No.  CP82-406-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  construct  and 
operate  certain  measureiiient  and  other 
appurtenant  facilities  in  order  to 
provide  transportation  service  to 
Alagasco  at  a  delivery  point  for  use  so 
that  Alagasco  may  provide  natural  gas 
service  to  a  new  Alabama  Power 
Company  peaking  plant  in  Greene 
County.  Alabama.  Southern  states  that 
the  meter  station  will  consist  of  four  12- 
inch  orifice  meters,  one  6-inch  turbine 
meter  and  other  appurtenant  facilities.  It 
is  stated  that  Southern  proposes  to 
locate  the  facilities  at  or  near  Mile  Post 
135.575  of  its  South  Main  Lines  in 
Marengo  County.  Alabama.  Southern 
states  that  Alagasco  will  own  the 
facilities  and  Southern  will  construct 
and  operate  them  at  Alagasco's  expense. 
It  is  estimated  that  the  cost  of  the 
construction  and  installation  of 
Southern's  tap  and  interconnection 
facilities  is  approximately  $338,200.  It 
States  that  Alagasco  has  agreed  to 
reimburse  Southern  for  the  cost  of  the 
facilities. 

Southern  states  that  it  will  transport 
gas  on  behalf  of  Alagasco  pursuant  to  its 
Rate  Schedules  FT  and  IT.  It  is  stated 
that  Alagasco  does  not  propose  to  add 
any  transportation  demand  to  its  firm 
service  as  a  result  of  the  addition  of  the 
delivery  point.  It  is  estimated  that  the 
average  annual  volumes  for  delivery  at 
the  new  point  will  be  1.852  Mmcf 
which  is  equivalent  to  an  estimated 
daily  average  of  5.073  Mcf.  Southern 
states  that  the  installation  of  the 
proposed  facilities  will  have  no  adverse 
effect  on  its  peak  day  or  annual 
requirements. 

Comment  date:  May  16, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  AN'R  Pipeline  Company 

IDocket  No,  CP94-31S-0001 

Take  notice  that  on  March  29, 1994, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP94-315- 
000  an  abbreviated  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act, 
as  amended,  and  §§  157.7  and  157.18  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
to  abandon  a  natural  gas  transportation 
service  for  Bridgeline  Gas  Distribution 


Company  (Bridgeline),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  it  proposes  to 
abandon  transportation  service  for 
Bridgeline  pursuant  to  an  agreement 
dated  July  19, 1983,  as  amended, 
designated  as  Rate  Schedule  X-149 
under  Original  Volume  No.  2  of  ANR's 
FERC  Gas  Tariff.  ANR  states  that  the 
service  was  authorized  in  Docket  Nos. 
CP84-462-000  and  CP84-462-001,  as 
amended  in  Docket  No.  CP90-214-000. 
It  is  indicated  that  the  agreement 
underlying  the  service  was  to  remain  in 
effect  for  an  initial  period  of  ten  years. 
It  is  also  indicated  that  at  the  end  of  the 
initial  period,  Bridgeline  would  have 
the  option  to  extend  the  term  for  an 
additional  two  years.  ANR  states  that 
the  initial  period  expired  January'  25, 
1994,  and  was  not  extended  by 
Bridgeline.  Accordingly,  ANR  requests 
permission  to  abandon  the  service 
designated  as  Rate  Schedule  X-149.  No 
facilities  are  proposed  to  be  abandoned. 

Comment  date:  April  21,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs    • 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 


are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  94-8537  Fiicd  4-8-94;  8:45  am] 
BILLING  CODE  t717-01-P 


Office  of  Fossil  Energy 

National  Coal  Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Coal  Council. 

Date  and  Time:  Wednesday,  May  4. 1994, 
9  a.m.  to  12  Noon. 

Place:  The  Ritz-Carlton,  Pentagon  City, 
1250  S.  Hayes  Street,  Arlington,  VA  22202. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washingt6n,'DC  20585,  Telephone: 
202/58&-3867. 

Purpose  of  the  Council:  To  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  Agenda 

-Call  to  order  by  William  R.  Wahl. 
Chairman  of  the  National  Coal  Council. 

—Remarks  by  Chairman  Wahl. 

— Remarks  by  the  Honorable  Hazel  R. 
OLeary.  Secretary  of  Energy  (Invited). 

— Informal  dialogue  with  the  Secretary  of 
Energy. 

— A  panel,  made  up  of  ofFicials  from  other 
agencies  and  chaired  by  the  Honorable 
William  White,  Deputy  Secretary  of 
Energy,  that  will  discuss  the  Council's 
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recent  report  on  the  Clean  Coal  Technology 

program. 
— Fifteen-minute  break. 
— Reports  of  Council's  Standing  Committees: 

— Finance  Committee — Ken  Smith, 
Chairman 

— Coal  Policy  Committee — )oe  Craft. 
Chairman 

— Nominating  Committee — George 
Nicolozakes,  Chairman — Election  of 
1994-95  Officers 
— Discussion  of  any  other  business  properly 

brought  before  the  Council. 
— Public  comment — lO-minute  rule. 
— .Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statrment 
with  the  Council  will  be  permitted  to  do  so. 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  f)crtaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  fi\  e  days  prior  to 
the  .meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  A-.ailable  Un  public  review  and 
copyi.ng  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue  S\V..  Washington.  DC, 
between  9  a.m.  and  4  p  m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC.  on  April  5. 
1994. 

Marcia  Morris, 

Deputy  Advisory- Committee  Management 

Officer. 

[FR  Doc.  94-8592  Filed  4-8-94;  8:45  am] 
BILUNG  CODE  645&-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44607;  FRL-4773-4] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  tributyl  phosphate 
(TBP)  (CAS  No.  126-73-8),  submitted 
pursuant  to  a  final  test  rule.  Test  data 
were  also  received  for  acrylic  acid  (CAS 
No.  79-10-7)  and  4-vinylcycIohexene 
(4-VCH)  (CAS  No.  100-40-3)  pursuant 
to  a  testing  consent  order.  All 
submissions  were  submitted  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 


Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St.,  SVV., 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received.  Under  40  CFR  790.60,  all 
TSCA  section  4  consent  orders  must 
contain  a  statement  that  results  of 
testing  conducted  pursuant  to  these 
testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  TBP  were  submitted  by 
the  Synthetic  Organic  Chemical 
Manufacturers  Association,  Inc.. 
Tributal  Phosphate  Task  Force  on  behalf 
of  the  test  sponsors  and  pursuant  to  a 
test  rule  at  40  CFR  799.5000.  They  were 
received  by  EPA  on  Februar}-  25, 1994. 
The  submissions  describe  an 
oncogenicity  study  of  TBP  in  the  rat  and 
in  the  mouse  via  dietar)'  administration. 
This  chemical  is  used  in  aircraft 
hydraulic  fluids;  for  extraction  and 
separation  processes  in  the  Plutonium 
Uranium  Reduction  Extraction  process; 
as  a  defoamer  in  the  paper  industn,';  in 
textile  sizers.  inks,  and  lacquers;  and  as 
a  plasticizer. 

Test  data  for  acn>  lie  acid  were 
submitted  by  the  Basic  Acrj-lic 
Monomer  Manufacturers  Association  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  March  10,  1994.  The  submissions 
describe  a  reproduction  toxicity  study 
with  acrylic  acid  in  rats:  continuous 
administration  in  the  drinking  water 
over  2  generations;  with  one 
amendment.  This  chemical  is  used  in 
surface  coatings;  poiyacr\'lic  acid  and 
salts,  including  superabsorbant 
polymers,  detergents,  water  treatment 
and  dispersnnts;  textiles  and 
nonwovens;  exports;  adhesives  and 
sealants;  leather  and  polishes;  paper 
coating;  miscellaneous  acid  and  ester 
USPS,  including  specialty  acrj'lates. 

Test  data  for  4-VCH  were  submitted 
by  the  Chemical  Manufacturers 
Association  Butadiene  Panel  on  behalf 
of  the  test  sponsors  and  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  March  15,  1994.  The  submission 
describes  a  subchronic  toxicity  study  by 
the  inhalation  route  in  rats  and  mice. 
This  chemical  is  used  as  an 
intermediate  in  the  manufacture  of  4- 


vinylcyclohexene  mono-  and 
diepoxides.  which  are  used  to  make 
epoxy  resins,  polyesters,  coatings,  and 
plastics;  and  may  also  be  used  in  the 
manufacture  of  flame  retardants. 
insecticides,  plasticizers.  and 
antioxidants. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44607).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office,  rm.  ET- 
Gi02,  401  M  St..  SW..  Washington.  DC 
20460. 

Authority:  15  U  S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  April  4.  1994. 

Charles  M.  Auer. 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  94-8575  Filed  4-8-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Aprils,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contract  Timothy  Fain.  Office  of 
Management  and  Budget.  Room  3221 
NEOB.  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0176. 
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Title:  Application  for  Lov?  Power  T\'. 
TV  Translator  or  TV  Booster  Station 
License. 
Form  S'umber:  FCC  Form  347. 
Action:  Revision  of  currently  approved 

collection. 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  and  husiiiesses  or  other 
for-profit  (including  small 
businesses). 
t'reqvency  of  Resporsf.  On  oc  t  asion 

reporting  requirement. 
Estimated  Annual  Burden:  406 

responses;  2. .5  hours  averat'e  burden 
per  response;  1.015  hours  total  annual 
burden. 
Seeds  and  Uses:  FCC  Form  347  is 
required  to  be  Hied  when  applying  for 
a  Low  Power  T*.levision.  TV' 
Translator  orT\'  Booster  Sintion 
License.  On  9/18/«)2.  the  Commission 
adopted  a  Memorandum  Opin,on  and 
Order  which  eliminated  tht 
requirement  that  broadcast  c;pp!,>.,ants 
report  pending  litigation.  The  portion 
of  the  question  with  pendi  ng 
litigation  has  been  eliminated.  The 
form  has  also  been  redesigned  for 
(    inclusion  of  fee  collection  data, 
I     forfeiture  clause,  and  An?i-E>nig 
Abuse  Act  certification.  The  data  js 
used  by  FCC  staff  to  confirm  that  the 
station  has  been  built  to  terms 
specified  in  the  outstanding 
construction  permit.  Data  is  then 
extracted  from  FCC  Form  347  for 
inclusion  in  the  subsequent  license  to 
operate  the  station. 
OSW  Sumber:  3060-0066. 
Title:  Application  for  Renewal  of 
Instructional  Television  Fixed  Station 
and/or  Response  Station(s)  and  Low 
Power  Relav  Station(s). 
'^orm  .Xumbe'r:  FCC  Form  330-R. 
Be.sponc/enfs;  State  or  local  governments 

and  non-profit  institutions. 
'^n-quenry  of  Response:  Other;  once 

every  10  years. 
Estimated  Annual  Burden:  2  responses; 
2.5  hours  average  burden  per 
response;  5  hours  total  annual  burden. 
\eeds  and  Uses:  FCC  Form  330-R  is 
used  by  licensees  of  Instructional 
Television  Fixed  (ITFS),  Response, 
and  Low  Power  Relay  Stations  to  file 
for  renewal  of  their  licenses.  On  9/18/ 
92,  the  Commission  adopted  a 
Memorandum  Opinion  and  Order 
which  eliminated  the  requirement 
that  broadcast  applicants  report 
pending  litigation.  The  portion  of  the 
question  with  pending  litigation  has 
been  eliminated.  The  data'is  used  by 
FCC  staff  to  ensure  that  the  licensee 
continues  to  meet  basic  Commission 
policies  and  rules,  as  well  as  statutory 
requirements  to  remain  a  lie  ensee  of 
an  ITFS  station. 


Federal  Itegii^er  /  Vol.  59.  No.  69  /  Monday.  April  11.  1994  /  Notices 


Fedcrel  Communications  Commission. 
William  F.  Caton, 

Acting  Seavtarv. 

jFR  Dec.  94-8554  Filed  4-8-94;  8  45  cLT.I 
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PubHc  InfotTnatton  Coftecticn 
Requlremefrts  Submitted  to  Otfrce  of 
Management  artd  Budget  tor  Review 

Ap.'ii  4.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  coliwlion 
requirements  to  OMB  for  review  and 
clearance  under  the  Paf)erwork 
Redaction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  mav  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street.  S\\..  suite 
140,  Wnshington,  DC  20037,  (202)  857- 
3.!300,  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Com.iijunications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget.  Room  3221 
NEOB,  Washington.  DC  20503,  (202) 
395-3561. 

OMB  Sam  her  3060-0016 
Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  a  Low- 
Power  TV',  TV  Translator  or  TV 
Booster  Station 
Form  Number:  FCC  Form  346 
Action:  Revision  of  currently  approved 

collection 
Respondents:  Individuals  or 
households,  state  or  local 
govarnments,  and  businesses  or  other 
for-profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  Annual  Burden:  1.250 
responses;  28.166  hours  average 
burden  per  response:  35.208  hours 
total  annual  burden 
iVeeds  and  Uses:  FCC  Form  346  is  u.sed 
by  licensees/permittees/applicants 
when  applying  for  authoriiv  to 
construct  or  raake  changes  in  a  Low 
Power  Television,  TV  Translator  or 
TV  Booster  B.'-oadcast  Station.  On  9/ 
18/92,  the  Commission  adopted  a 
Memorandum  Opinion  and  Order, 
whici  eliminated  the  requirement 
that  a  broadcast  applicant  report 
pending  litigation.  The  portion  of  the 
question  with  pending  litigation  has 
been  eliminated.  The  data  is  used  by 
FCC  Haff  to  determine  if  the  applirint 
is  quelified,  meets  basic  statutorv'  and 
treaty  requirements  and  v^ill  not'cause 
interference  to  otf>er  authorized 
broadcast  services. 
OMB  >kimher:  3060-0104 


Title:  Temporary  Permit  to  Operate  a 
Part  90  Radio  Station 

Form  Xumber:  FCC  Form  572 

Respondents:  Individuals  or 
households,  state  or  local 
^governments,  nonprofit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  2,000 
recordkeepers,  .10  hours  average 
burden  per  recordkeeper.  200  hours 
total  annual  burden 

Seeds  and  Uses:  In  accordance  with 
FCC  Rules,  applicants  are  required  to 
complete  FCC  Fom;!  572  to  have 
immediate  authorization  to  0f)erate  2- 
way  radio  equiprrvent  in  Part  90  radio 
services.  This  permit  is  valid  for  180 
days  from  the  date  the  required  FCC 
licen.se  application  form  are  mailed  to 
the  FCC.  Applicants  eligible  to  hold  a 
radio  station  authorization  in  the 
Private  Land  mobile  Radio  Service 
may  use  this  form  as  a  temporary' 
permit  to  operate  their  equiprrvent 
during  processing  of  an  application 
for  license  grant. 

Fcdi^r.il  ('ommi;rirat)cms  Ccnmission. 

William  F.  Caton. 

Acting  Secretary 

IFR  Doc.  94-8553  Filt-d  4-8-94;  8;45  ami 
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PubHc  Information  Coltection 
Approved  by  Office  of  Managemerrt 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  iias  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission, 
(202) 632-6934. 

Federal  Communications  CommissMM 

OMB  Control  S'o.:  3060-0012 
Title:  Application  for  Additional  Time 
to  Construct  a  Radio  Station  (Under  47 
CFR  parts  21,  23.  and  25),  POC  Form 
701 
Expiration  Date:  03/31/97 
Estimated  Annual  Burden:  400  total 
hours;  2  hours  per  response. 

Description:  FCC  Form  701  is  used 
when  applying  for  additional  time  to 
construct  a  radio  or  satellite  station. 
FCC  Form  701  is  used  by  agency  staff 
personnel  to  determine  vi'bether  to  grant 
the  applicant's  request  for  an  additional 
period  of  time  to  construct  a  station. 
The  for.m  is  being  revised  to  display  the 
03/31/97  expiration  date  and  to 
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incorporate  the  certification  required  by 
47  CFR  1.2002  implementing  section 
5301  of  the  Anti-Drug  Abuse  Act  of 
1988.  A  Public  notice  will  be  issued  to 
announce  the  availability  of  the  revised 
form  and  the  deadline  for  filing  the 
current  May  1991  edition. 

0MB  Control  No.:  3060-0048 

Title:  Application  for  Consent  to 
Transfer  of  Control  (Under  47  CFR  parts 
21.  23  or  25).  FCC  Form  704 

Expiration  Date:  03/31/97 

Estimated  Annual  Burden:  6400  total 
hours;  8  hours  per  response. 

Descripr/on  .Section  310(d)  of  the 
Communications  Act  of  1934.  as 
amended,  requires  that  common  carriers 
and  noncommon  carrier  permittees  or 
licensees  contemplating  a  transfer  of 
control  apply  for  authority  to  make  such 
transfer.  FCC  Form  704  is  used  for  this 
purpose.  Information  is  used  by  the 
Com.mission  personnel  to  determine 
whether  an  entity  seeking  control  of  an 
existing  permittee  or  licensee  is  legally 
and  financially  qualified  to  become  a 
common  carrier  or  noncommon  carrier 
telecommunications  licensee.  FCC  Form 
704  is  being  revised  to  display  the  03/ 
31/97  expiration  date  and  to  incorporate 
the  certification  required  by  47  CFR 
1.2002  implementing  section  5301  of 
the  Anti-Drug  Abuse  Act  of  1988.  A 
Public  Notice  will  be  issued  to 
announce  the  availability  of  the  revised 
FCC  Form  704  and  the  deadline  for 
filing  the  current  May  1991  edition. 

OMB  Control  No:  3060-0093 

Title:  Application  for  Renewal  of 
Radio  Station  License  in  Specified 
.Sen.  ices,  FCC  Form  40,5 

Expiration  Dote:  03/31/97 

Estimated  Annual  Burden:  1215  total 
hours;  2.25  hours  per  response. 

Description:  FCC  Form  405  is  used  by 
all  common  carriers  and  Multipoint 
Distribution  Service  noncommon 
carriers  to  apply  for  renewal  of  radio 
station  licenses.  Section  307(c)  of  the 
Communications  Act  of  1934  limits  the 
term  of  common  carrier  radio  licenses  to 
ten  years  and  requires  that  written 
applications  be  submitted  for  renewal. 
Applicants  granted  developmental  and 
special  temporary  authority  are  required 
to  apply  for  renewal  in  shorter 
intervals — usually  one  year  after  date  of 
grant  and  annually  thereafter. 
Commission  staff  evaluate  the 
information  submitted,  review  the 
particulars  and  conditions  of  the  current 
authority,  and  take  action  to  renew  the 
license  for  a  new  term.  FCC  Form  405 
is  being  revised  to  display  the  03/31/97 
expiration  date  and  to  incorporate  the 
certification  required  by  47  CFR  1.2002 
implementing  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988.  A  Public 
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Notice  will  be  issued  to  announce  the 
availability  of  the  revised  form  and  the 
deadline  for  filing  the  current  February 
1991  edition. 

OMB  Control  No:  3060-0403 

ri//e;  Certification  of  Completion  of 
Construction  Under  Part  21,  FCC  Form 
494A 

Expiration  Date:  03/31/97 

Estimated  Annual  Burden:  1666  total 
hours;  .33  hours  per  response. 

Description:  FCC  Form  494A  is  used 
by  telecommunications  entities  to  notify 
the  Commission  that  construction  of  the 
conditionally  licensed  facility  has  been 
completed  and  is  operational.  The 
information  is  used  by  Commission  staff 
to  verify  completion  of  construction  and 
the  obligations  in  the  conditional 
license.  FCC  Form  494A  is  being  revised 
to  display  the  02/27/97  expiration  date 
and  to  incorporate  thfe  certification 
required  by  47  CFR  1.2002 
implementing  section  5301  of  the  Anti- 
Dmg  Abuse  Act  of  1988.  A  Public 
Notice  will  be  issued  to  announce  the 
availability  of  the  revised  form,  and  the 
deadline  for  filing  the  current  May  1991 
edition. 

OMB  Control  No:  3060-0539 

Title:  Licensing  Policies  and 
Procedures  for  Low-Earth  Orbit  Satellite 
Operating  Below  1  CHz— CC  Docket  No. 
92-76. 

Expiration  Date:  3060-0539 

Estimated  Annual  Burden:  4032  total 
hours;  1008  hours  per  response 

Description:  In  the  Report  and  Order 
issued  in  CC  Docket  92-76,  the 
Amend.ment  of  the  Commission's  Rules 
to  Establish  Rules  and  Policies 
Pertaining  to  a  Non-Voice,  Non- 
G«ostationar>  Mobile-Satellite  Ser\-ice. 
the  Commission  adopted  rules  and 
requirements  required  for  authority  to 
construct,  launch  and  operate  a 
domestic  mobile-satellite  service 
sjstem.  This  information  will  be  used 
by  the  Commission  to  determine 
whether  the  proposed  systems  are 
electromagnetically  compatible  with 
other  authorized  users  of  the  affected 
and  adjacent  frequencies  and  whether 
the  proposed  system  will,  and  continue 
to.  operate  consistently  with  the  public 
interest. 

Federal  Communications  Ctimmission 

VV'illiani  F.  Caton, 

Acting  Secretary: 

jFR  Doc.  94-8552  Filod  4-8-9-}:  8  45  ami 
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FEDERAL  MARITIME  COMMISSION 

American  President  Lines,  Ltd,  et  a!.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street  N\V.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No  :  202-000130-105. 
Title:  Trans-Pacific  Freight 
Conference  of  Japan. 
Parties: 

American  President  Lines,  Ltd. 

Hapag-Llovd  AG 

Mitsui  O.S'.K.  Lines.  Ltd. 

A. P.  Moller-Maersk  Line 

Neptune  Orient  Lines  Limited 

Kawasaki  Kis^n  Kaisha.  Ltd 

Synopsis:  The  pro,'^  ^.-d  amendment 
would  permit  the  Conference  Chairman 
to  attend,  and  participate  in  (without 
voting  privileges),  meetings  of  the 
Trans-Pacific  S'abilization  Agreement's 
Japan  Owners'  Policy  Committee  and 
Japan  Advisorv'  Subcommittee.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-003103-108 
Title:  Japan-Atlantic  &  Gulf  Freight 
Con  ference 
Parties: 

Hapag-Llovd  AG 

Mit.sui  O.S'.K.  Lines,  Ltd. 

A. P.  Moller-Maersk  Line 

Neptune  Orient  Lines  Limited 

Nippon  Yusen  Kaisha 

Wilhelmsen  Lines  AS 

Synopsis:  The  proposed  amendment 
would  permit  the  Conference  Chairman 
to  attend,  and  participate  in  (without 
voting  privileges),  meetings  of  the 
Trans-Pacific  Stabilization  Agrecmient's 
Japan  Owners'  Policy  Committee  and 
Japan  Advisor)-  Subcommittee.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  224-200599-003 
Title:  Port  of  Oakland/Yusen 
Terminals.  Inc. 
Parties: 


17104 


Federal  Regfeter  /  Vol.  59,  No.  69  /  Monday.  April  11,  1994  /  Notices 


Port  of  Oakland 

Yusen  Terminals,  Inc.  ("Yusen") 
Synopsis:  The  Agreenient  provides  for 
a  flat  wharfage  rate  of  $42.00  per 
container  for  Hapag-Lloyd  cargo 
transshipped  from  the  Matson  Terminal 
to  Yusen  premises  for  outbound 
loading,  subject  to  future  rale  and 
wharfage  increases. 

Agreement  No.:  224-200856 
Title:  Port  of  New  York  &  New  Jersey/ 
Italia  Di  Navigazione  Container 
Incentive  Agreement 
Parties: 
Port  of  New  York  &  New  Jersey 

(■•Port") 
Italia  Di  Navigazione  ("Itaha") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Italia  a  container 
incentive  of  S20.00  for  each  import 
container  and  S30.00  for  each  export 
container  loaded  or  unloaded  from  a 
vessel  at  the  Port's  marine  terminals 
during  calendar  year  1994.  provided 
each  container  is  shipped  by  rail  to  or 
from  points  more  than  260  miles  from 
the  Port. 

Dated:  April  6.  1994. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
|FR  Doc.  94-8604  Filed  4-8-94;  8:45  am] 

BILUNG  COOe  S730-0V4II 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1«84  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 
License  Xumher:  3535. 
Name:  Pacific  Freight  Group 

International. 
Address:  9730  S.  LaCienega  Blvd.. 

Inglewood,  CA  90304. 
Date  Flevoked:  February  4,  1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  290. 

Name:  Globe  Shipping  Co.,  Inc. 

Address:  Hemisphere  Center  US  1  &  9 

Intl.  Way,  Newark.  NJ  07114. 
Date  Revoked:  February  11.  1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3395. 
Name:  Profreight  Intematicwial,  Inc. 
Address:  704  Ginesi  Drive.  Morganville, 

NJ 07751. 


Date  Revoked:  February  12. 1994. 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  787. 
Nome;  H.H.  Elder  &  Son. 
Address:  533  Glendale  Blvd..  Los 

Angeles,  CA  90026. 
Date  Revoked:  February  20, 1994. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  2340. 

Name:  Royal  Freight  Brokers,  Inc. 

Address:  53  Camden  Place,  New  Hvde 

Park.  N'Y  11040. 
Date  Re\-oke<J:  March  14, 1994. 
fleoson;  Surrendered  license 

voluntarily. 
License  Number:  882. 
Name:  Dorf  International  Ltd. 
Address:  525  E.  86th  Street,  New  York, 

NY  10028. 
Date  Revoked:  March  16, 1994. 
Reason:  Surrendered  license 

voluntarily. 
Bryant  L.  VanBraUe. 

Director.  Bureau  of  Tariffs.  Certification  and 

Licensing. 

[FK  Doc  94-%05  Filed  4-8-<M;  8:45  ami 

BILUNC  COOC  t73(>-01-M 


FEDERAL  RESERVE  SYSTEM 

Fulton  Financial  Corporation,  et  al.; 
Foimations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
223.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statemerrf  of  why  a 
WTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
spacifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  May  6, 
1994. 

A.  Federal  Reserrv  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1 .  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  merge  with 
Mid-Atlantic  Barikorp,  Hagerstown, 
Maryland,  and  thereby  Indirectly 
acquire  Hagerstown  Trust  Company, 
Hagertowm,  Marvland. 

2.  Glen  Rock  State  Bancorp,  Inc.,  Glen 
Rock,  Pennsylvania,  to  become  a  bank 
tiolding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Glen 
Rock  State  Bank,  Glen  Rock. 
Pennslyvania.  The  Bank  will  be  merged 
with  a  newly  formed  interim  state  bank. 
Glen  Rock  Interim  State  Bank.  Upon  the 
effective  date  of  the  mei^r,  the 
resulting  bank  will  be  Glen  Rock  Interim 
State  Bank  which  will  change  its  name 
to  Glen  Rock  State  Bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.VV.,  Atlanta,  Georgia 
30303; 

1 .  Westide  Financial  Corporation, 
Kennesaw.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
VVestside  Bank  &  Trust  Company, 
Kennesaw.  Georgia. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  HSB  Financial  Corporation, 
Harwood,  Noth  Dakota;  to  become  a 
bank  holding  company  by  acquiring 
97.6  percent  of  the  voting  shares  of 
Harwood  State  Bank,  Harwood,  Noth 
Dakota. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1 .  Olney  Bancsbares  of  Texas,  Inc., 
Olney,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Thirdtier,  Inc., 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Olney  Bancorp  of 
Delaware,  Inc.,  Wilmington,  Delaware; 
Olney  Bancsbares,  Inc.,  Olney,  Texas; 
First  Coleman  National  Bank,  Coleman, 
Texas;  Graham  National  Bank,  Graham, 
Texas;  The  First  National  Bank  of 
Olney.  Olney.  Texas;  and  Farmers 
National  Bank.  Seymour,  Texas.  In 
connection  with  this  applicaition, 
Thirdtier,  Inc.,  Wilmington,  Delaware; 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  p)ercent  of 
the  votirtg  shares  of  Olney  Bancorp  of 
Delaware,  Inc.,  Wilmington,  Delaware; 
Olney  Bancsbares,  Inc.,  Olney,  Texas; 
First  Coleman  National  Bank,  Coleioan, 
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Texas;  Graham  National  Bank,  Graham, 
Texas;  The  First  National  Bank  of 
Olney,  Olney,  Texas;  and  Fanners 
National  Bank,  Seymour,  Texas. 

Board  of  Governors  of  the  Fcdrral  Rt":er\'p 
System,  April  5. 19?4. 

Jennifer  J.  Johnson, 

Associate  .Serrefary  cfLhe  Board. 

[FR  Di;c  94-8&57  Filed  4-3-&4:  3;-i5  an.) 

BILUNQ  CODE  S^^O^I-F 


Harrison  Carter  Leak,  111;  Change  In 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  May  2,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Harrison  Carter  Leak,  III,  St. 
Francisville,  Louisiana;  to  acquire  an 
additional  3.06  percent,  for  a  total  of 
25.26  percent,  of  the  voting  shares  of  St. 
FranrisvillG,  Bancshares,  Inc.,  St. 
Louisville,  Louisiana,  and  thereby 
indirectly  acquire  Bank  of  St. 
Francisville,  St.  Francisville,  Louisiana. 

Board  of  Governors  of  thp  Federal  Rpspr\c 
System.  April  5.  1994. 
Jennifer  J.  Johnson, 

Associatf!  Secretary  cf  the  Board. 

[FR  DcK.  94-8563  Filed  4-8-94;  H  4.S  rt:n| 

BILUNQ  CODE  63  f  0-01 -F 


Otto  Bremer  Foundation;  Application 
to  Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Boards  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Ro.yjlation  Y  as  clo.sely  related  to 
banking  and  permissible  for  bank 
holdirg  companies.  Unie.ss  otherwise 
notrj.  such  cclivities  will  be  conducted 
throughout  the  United  States. 

Tne  application  is  av.iilable  for 
im!::od;ate  in.-^rcction  at  the  Federal 
Fi'-prva  Dank  indicaied.  Once  the 
aj.p:i.jati"!n  has  been  accepted  for 
processing,  it  will  also  he  avaihible  for 
inspection  at  the  offices  of  the  Board  of 
Govo.-nors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasondbly  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  re.sources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcfing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  2,  1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  .M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

J.  Otto  Bremer  Foundation,  St.  Paul, 
Minnesota;  to  engage  de  novo  through 
its  subsidiary'  B.'-emer  Financial 
Corporation,  St.  Paul,  Minnesota,  in 
Leasing  real  propertv  pursuant  to  § 
225. 25;b)f5)(i)  of  the"  Board's  Regulation 
Y. 

Bii-irii  of  Governore  of  the  Fcdpral  Hi-sprvo 
Systom,  April  5,  1994. 

Jennifer  J.  Johnson, 

AKsrKicte  Secretary  of  the  Board. 

IFR  Doc.  91-8S56  Filed  4-8-94;  8  i^  a.m) 

BILLING  CODE  621M)1-F 


Signet  Banking  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFP.  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pennissible  for  bank 
holding  ccnpnnics.  Unless  otherA-ise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  F'ederal 
Re.serve  Bank  indiccted.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6,  1994. 

A.  Federal  Resrrve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Vii-ginia  23261: 

I.  Signet  Bnnking  Corporation , 
Richmond.  Virginia;  to  merge  with 
Pioneer  Financial  Corporation,  Chester. 
Virginia,  and  thereby  indirectly  acquire 
Pioneer  Federal  Savinps  and  Loan  Bank. 
Chester,  Vi.'-);inia,  and  thereby  engage  in 
operati.Tg  a  savings  and  loan  association 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Re;;ulation  Y. 

Board  of  Governors  of  the  Federal  Rt>:ervt; 
.Systpm,  April  5,  1994. 

Jennifer  J.  Johnsua. 

Associate  Secretary  of  the  Board 

|FR  Doc.  93-8564  Filed  4-8-93;  8  45  am) 

BILUNQ  CODE  SSKMI-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[GNs  2229] 

Food  and  Drug  Administration 

Statement  of  Organixation,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Ser\ices  (35  FR  3685,  Februar>-  25, 
1970,  and  56  FR  29484,  June  27,  1991. 
as  amended  most  recently  in  pertinent 
part  at  49  FR  33052,  August  20,  1984) 
is  amended  to  reflect  a  change  in  title 
from  the  Division  of  Contracts  and 
Grants  Management  to  the  Office  of 
Contracts  and  Grants  Management 
(OCGM)  within  the  Office  of 
Management,  Office  of  Management  and 
Systems,  Food  and  Drug  Administration 
(FD.^).  FDA  proposes  establishing  this 
Office  to  oversee  and  direct  the 
Agency's  increasing  contracts  and  grants 
responsibilities.  The  creation  of  the  new 
office  will  provide  for  a  clearer 
delineation  of  responsibilities,  afford 
flexibility  for  the  steady  growlh  that  is 
continuous  in  this  area,  and  provide 
better  ser\'ice  to  the  Agency. 

Under  Section  HF-B,  Organization:  1. 
Delete  subparagraph  (h-6)  Division  of 
Contracts  and  Grants  Management 
(HFA78)  and  insert  a  new  subparagraph 
(h-6)  under  the  Office  of  Management 
and  Systems  (HFA6),  Office  of 
Management  (HFA7)  reading  as  follows: 

(b-€)  Office  of  Contracts  and  Grants 
Management  (HFA78) 

Provides  leadership,  direction,  and  staff 
advisory  services  for  the  FDA  acquisitions 
and  assistance  management  programs. 
Coordinates  activities  of  FDA  centers  and 
offices  to  insure  proper  development  of 
extramural  program  requirements. 

Serves  as  the  Agency  focal  point  for 
developing,  coordinating,  and  implementing 
FDA  policies  and  procedures  pertaining  to 
grants  management;  coordinates  all 
administrative  matters  related  to 
acquisitions,  grants,  cooperative  agreements, 
interagency  elements,  and  memoranda  of 
understanding. 

Collaborates  with  program  offices  in  the 
development  of  extramural  spending  plans 
Provides  advisor)-  service  to  program  and 
management  personnel  on  business  and 
administrative  matters  related  to 
acquisitions,  grants,  cooperative  agreements. 
interagency  agreements,  and  memoranda  of 
understanding. 

Provides  representation  to  HHS.  PHS.  FDA. 
bn6  other  Government  study  groups  and 
committees  concerned  with  contracts  and 
assistance  management  administration. 

Maintains  liaison  with  the  PHS  Office  of 
Management  on  contracts  and  grants 


management  policy  and  procedural  and 
operating  matters;  sen-es  as  FDA  focal  point 
for  the  processing  of  audit  reports  and  for 
liaison  with  the  DHHS  Office  of  Inspector 
General. 

Dtited.  March  28.  1994. 
David  A.  Kessier, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  94-8517  Filed  4-8-94;  8:45  am) 
eiLUNG  CODE  4160-01-M 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory-  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  May  1994: 

Same:  Advisory-  Committee  on  Infant 
Mortality 

Date  and  Tirr.e:  May  19-20, 1994,  8:30  a.,ai. 

PVoce:  GeorgRtown  Inn.  1310  Wisconsin 
Avenue,  N\V..  Washington.  DC  20007. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  on  the 
following:  Department  programs  which  are 
directed  at  reducing  infant  mortality  and 
improving  the  health  status  of  pregnant 
women  and  infants;  how  best  to  coordinate 
the  variety  of  Federal,  State,  local  and  private 
programs  and  efforts  that  are  designed  to  deal 
witli  the  health  and  social  problems 
impacting  on  infant  mortality;  and  the 
i.T.plementation  of  the  Healthy  Start  initiative 
and  intant  mortality  objectives  from  Healthy 
People  2000:  National  Health  Promotion  and 
Disease  Prevention  Objectives. 

Agenda:  Topics  that  will  be  discussed 
include:  Presentation  on  folic  acid  and 
pr^nancy;  sleep  positions  in  infancy  and 
SIDS;  Surgeon  General's  Report  on  Smoking 
and  Health. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Dr.  Peter  van 
Dyck.  Executive  Sccretar)',  Advisory 
Committee  on  Infant  Mortality.  Health 
Resources  and  Services  Administration,  room 
18-44.  Parklawn  Building.  5600  Fishers 
Lace,  Rockville.  Mar>  land  20857,  Telephone 
(301)443-2204. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Ms.  Kerry  P. 
Nesseler.  Maternal  and  Child  Health  Bureau. 
Health  Resources  and  Services 
Administration.  Telephone  (301)  443-2204. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  April  5.  1994 
Jackie  E.  Baum, 

Advisory-  Committee  Management  Officer, 

HHSA 

IFR  Doc.  94-8534  Filed  4-8-94;  8:45  ami 
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National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Design  and  Screening  of  Protease- 
Resistant  Synthetic  Peptides  With  the 
Anti-Tumor  and  Immunodulating 
Activity 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action;  Notice. 

SUMMARY:  The  National  Institute  of 
Allergy  and  Infectious  Diseases  (NIAID) 
of  the  National  Institutes  of  Health  is 
seeking  capability  statements  from 
parties  interested  in  entering  into  a 
Cooperative  Research  and  E)evelopment 
Agreement  (CRADA)  on  a  project  to 
design  and  screen  protease-resistant 
synthetic  peptides  with  anti-tumor  and 
immunomodulating  activity.  This 
project  is  with  the  Laboratory  of 
Immunology  (LI).  The  proposed  project 
is  based  on  NIAID's  identification  and 
on  biochemical  characterization  of 
functionally  important  individual 
proteins/enzymes  or  surface  receptors 
which  have  been  implicated  in  the 
lymphocyte  activation/differentiation  or 
as  having  anti-tumor  activity.  These 
proteins  include: 

(1)  The  novel  set  of  ectoproteins 
(enyzmes),  which  are  located  on  the  cell 
surface  and  utilize  extracellular  ATP 
lectoprotein  phosphatases,  ectoprotein 
kinases  and  ectoATPases  as  well  as  the 
purir.ergic  receptors  (ATP-receptor)l; 
and 

(2)  Intracellular  catalytic  subunit  of 
the  cAMP-dependent  protein  kinase. 
The  goal  is  to  develop  specific  reagents 
(protease-resistant  synthetic  peptides 
and  monoclonal  antibody)  which  will 
either  mimic  the  cytotoxic  properties  of 
ATP  or  will  inhibit  extracellular  ATP- 
utilizing  ecto-enyzmes.  Our  main  efforts 
now  are  to  obtain  the  detailed 
information  (cDNA  cloning,  antibody 
production,  analysis  of  transfectants) 
about  these  enzymes  and  receptors.  The 
availability  of  such  structural 
information  is  required  for  the 
development  of  new  pharmacologically 
active  drugs.  Capability  statements 
should  include:  (1)  technical  expertise 
of  proposed  Collaborator  Principal 
Investigator  and  laboratory  group  in 
molecular  cloning  and  antibody 
production,  (2)  ability  of  Collaborator  to 
prepare  or  order  highly  purified 
synthetic  peptides,  and  (3)  ability  to 
adequately  contribute  funding  to 
support  required  research. 
ADDRESSES:  Capability  statements  shall 
be  submitted  to:  Dr.  Harold  T 


Safferstein,  Technology  Transfer 
Branch,  National  Institute  of  Allergy 
and  Infectious  Ehseases,  National 
Institutes  of  Health,  Building  31,  room 
7A32,  9000  Rockville  Pike,  Bethesda. 
Mainland  20892;  Tel:  301-496-2644. 
DATES:  May  11.  1994. 

Ddted:  March  31, 1994. 
Donald  P.  Christoferson, 
Acting  Director.  Office  ofTethnolnry- 
Transfer. 

[FR  Doc.  94-8607  Filfd  4-8-S4;  8:45  am| 
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National  Institute  of  Mental  Heattti; 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advi.soiy  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  May  1994. 

The  meeting  will  be  open  to  the 
public  as  indicated  below  for  the 
discus.sion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  Sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92^63. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  • 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer.  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane. 
Rockville.  MD  20857,  Area  Code  301- 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertainin;^  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Nnme:  National  Advisory 
Mental  Health  Council. 

Contact:  Carolyn  StTete.  Ph.D., 
Parklawn  Building,  room  9-105. 
Telephone:  301-443-3367. 

Meeting  Date:  May  16-17,  1994. 

Place: 

May  16 — Conference  Rooms  D  and  E, 
Parklawn  Building,  5600  Fishers 
I^ne,  Roc:k villa.  MD  20857. 


May  17 — Building  31.  Conference  Room 
10,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 
Open:  May  17,  9  a.m.  to  adjournment. 
Closed:  May  16,  9:30  a.m.  to  5  p.m. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Citalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176.  ADA.MH.A 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281.  Mental  Research  Scientist 
De\eIopment  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282. 
Mental  Health  Research  Ser\-ice  Awards  for 
Res'-arch  Training;  and  93.921.  ADAMHA 
.Science  Education  Partnership  Award) 

Dated:  April  4.  1994. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NtH 
[FR  Doc.  94-8606  Filed  4-8-94;  8:45  am| 
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Prospective  Grant  of  Exclusive 
License:  Use  of  Monoclonal  Antitiodies 
Having  Binding  Specificity  to  Tag-72 
and  Human  Carcinomas  for  Targeting 
Tumor  Necrosis  Factor  and 
Phospholipase  A2  Activating  Protein 
as  Cancer  Therapeutics 

AGENCY:  National  In.stitutes  of  Health. 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFT? 
404.7{3l(l)(i)  that  the  National  In.stitutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Ser\'ices.  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  Nujnber  07/073.685 
entitled  "Second  Generation 
Monoclonal  Antibodies  Having  Binding 
Specificity  to  Tag-72  and  Human 
Carcinomas  and  Methods  fur  Employing 
the  Same""  to  Enzon,  Inc.,  having  a  place 
of  business  in  Piscataway,  NJ.  The 
patent  rights  in  this  invention  has  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C, 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  use.  209  and  37  CFR  404  7. 


The  field  of  use  would  be  limited  to 
using  the  monoclonal  antibodies  of  the 
subject  invention  with  Tumor  Necrosis 
Factor  (TNF)  and/or  Phospholipase  A2 
Activating  Protein  (PLAP)  as 
immunoconjugates  for  cancer  therapy. 

The  subject  invention  relates  to 
monoclonal  anti-tumor  antibodies, 
including  CC49,  which  recognizes  the 
tumor  associated  glycoprotein,  TAG-72. 
The  CC49  antibody  may  be  used  to 
develop  potential  therapeutics  for 
cancers  expressing  the  TAG-72  antigen. 
The  TAG— 72  antigen  is  expressed  on  at 
least  75%  of  colorectal  cancers;  85%  of 
ovarian,  endometrial,  gastric,  and 
pancreatic  cancers;  60%  of  prostate 
cancers;  and  approximately  50%  of 
breast  and  lung  cancers. 

Of  particular  importance  is  the  fact 
that  B72.3,  the  first  generation 
monoclonal  antibody  specific  for  TAG- 
72.  was  the  first  and  continues  to  be  the 
only  monoclonal  antibody  to  be 
approved  by  the  Food  and  Drug 
.'\dministration  (FDA)  for  in-vivo  use. 
The  CC49  monoclonal  antibody  of  the 
subject  invention  is  the  second 
generation  monoclonal  antibody 
specific  for  the  TAG-72  glycoprotein 
and  in  pre-clinical  studies  has  shown 
superior  results  over  the  first  generation 
FDA  approved  B72.3. 

Requests  for  a  copy  of  the  patent 
application,  inquiries,  comments  and 
other  materials  relating  to  the 
contemplated  licen.se  should  be  direcrted 
to:  Mr.  Daniel  R.  Passed .  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  copies  of  the  patent 
application.  Properly  filed  competing 
applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  contemplated  li'ense. 
Only  written  comments  and/or 
application  for  a  license  whi<,h  are 
received  by  the  NIH  Office  of 
Technology  Transfer  within  sixt\  (60) 
days  of  this  notice  will  be  considered. 

Dated:  April  1.  1994. 
Donald  P.  ChrLsloferson, 

Acting  Din\-tor.  Office  ofTechnolof^- 

Transfer. 

[FR  D(X.  94-8f.n8  Filed  4-8-94;  8  45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU-49608] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  1\'  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97—451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  UTU-49608  for  lands  in  Summit 
County,  Utah,  was  timely  filed  and 
required  rentals  accruing  from 
November  1. 1993,  the  date  of 
Termination,  have  been  paid. 

The  lessees  have  agreed  to  new  lease 
tern;s  for  rentals  and  royalties  at  rales  of 
Si  per  acre  and  16-/1  percent, 
respectively.  The  S500  administrative 
fee  has  been  paid  and  the  lessees  have 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  LTU— 49608, 
effective  November  1.  1993,  subject  to 
the  original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
Robert  Lopez, 

Chiff,  Minerals  Adjudicaticn  Section. 
iFK  Doc.  94-8545  Filed  4-8-94;  8.45  ami 

8ILUNC  CODE  4310-OO-M 

National  Park  Service 

Maine  Acadian  Culture  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisor\'  Committee 
Art  (Pub.  L.  92-463)  that 'the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Thursdav, 
.^pril  21.  1994.  The  meeting  will 
(onvene  at  7  p.m.  in  the  Allagash 
Elementary  School,  .Mlngash,  Aroostook 
County,  Maine. 

The  eleven-member  Mnine  .Acadian 
Culture  Preservation  Commission  was 
appointed  by  the  Secretary-  of  the 
interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
.543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to  the  development  and 
i.mplementation  of  an  interpretive 
pro>;,ram  of  Acadian  culture  in  the  state 
of  Maine;  and  the  selection  of  sites  for 
interpretation  and  preservation  by 
riv.Tns  of  cooperative  agreements. 


The  Agenda  for  this  meeting  is  as 
follows; 

1.  Review  and  approval  of  the 
summary'  report  of  the  previous 
meeting. 

2.  Approval  of  the  Maine  Acadian 
Culture  Preservation  Commission's 
annual  report  (FY  1993). 

3.  Reports  of  certain  Maine  Acadian 
Culture  Preservation  Commission 
working  groups. 

4  Report  of  the  National  Park  Ser\ice 
planning  team. 

5  Opportunity  for  public  comment. 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  m.eeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Supe.'^in'.endent.  Acadia 
NaticM-.al  Park.  Interested  persons  may 
make  oral/written  presentations  to  t.he 
Commission  or  Vile  written  statements. 
Such  requests  should  be  made  to  the 
Superintendent  at  least  seven  days  prior 
to  the  m.eeting  by  writing  to 
Superintendent,  Acadia  National  Park, 
P.O.  Bo.x  177,  B.ar  Harbor,  Maine  04609, 
or  call  (207)  288-5472. 

Dated:  Mdfch  29.  1994. 
lohn  C.  Reed. 

Actipg  Regiona!  Direitor. 

IFR  Doc   94-8497  Filed  4-8-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32473]  , 

Chicago  and  North  Western 
Transportation  Company;  Trackage 
Rights  Exemption;  Minnesota 
Commercial  Railway  Company 

The  Minnesota  Commercial  Railway 
Company  (MCR)  has  agreed  to  grant 
overhead  trackage  rights  to  Chicago  and 
North  Western  Transportation  Company 
(C&M\V)  over  approximately  8  miles  of 
rail  line  between  the  St.  Anthony 
Interlocking  in  St.  Paul  and  New 
Brighton,  MN.  The  trackage  rights  were 
to  become  effective  on  April  1,  1994.' 

This  notice  is  filed  under  49  CFR 
liao, 2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ob  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 


<  I  iiil>-r  "iy  Cf'R  1 160  4(g).  a  verified  nolice  of 
(■\frr.p!.cr.  rr.uji  L-f  T.let!  wiih  the  Comml.ssior.  a: 
lfd<i'  ore  vset\  iiefore  '.he  truna  tlon  is 
conbi.ir..Tiuied  Eers.isr  the  r.olice  of  cxemptior,  \vh> 
not  Hied  until  Md.-th  25.  1^94,  consurr.malion 
■•hou.d  iol.e  place  on  u:  a'ler  April  1.  I'i'.H,  rather 
Ih.-ir.  M<irch  25.  1994.  es  •.r.d.n.a'fd  in  the  leriHed 
notire  of  i'xe:-.pU''>n 


JMI 


filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Thomas  F.  Flanagan,  Attorney, 
Chicago  and  North  Western 
Transportation  Company,  165  North 
Canal  Street.  Chicago.  IL  60606-1551. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
W'pstf-rn  Hv.  Co. — Trackage  Bights — B.V. 
3t4  ICC.  605  (1978).  as  modified  in 
Mt-ndocino  Coast  Ry..  Inc. — Lease  and 
Opt^mte.  360  I.C.C.  653  (1980). 

Derided:  .'Kpril  5,  1994. 

By  the  Corr.rr.ission.  Joseph  H.  Dettmar, 
.\ctir.g  Dirprtor,  Office  of  PnKoedings. 
Sidney  L.  Strickland,  Jr., 
5pfrp(.)rv 

iPR  Doc  94-3551  Filed  4-8-94;  8:45  ami 
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(Service  Order  No.  1516] 

Dardenelle  &  Russeliville  Railroad  Co.; 
Authorized  To  Operate  Lines  of 
Arkansas  Midland  Railroad  Co. 

In  1992.  the  Arkansas  Midland 
Railroad  Company  (AMR)  acquired  from 
the  Union  Pacific  Railroad  Company 
{UP)  as  part  of  a  131-mile  package,  four 
disconnected  line  segments.  Each  of  the 
branch  lines  acquired  by  AMR  extend 
from  the  same  North/South  LT  line  in 
central  Arkansas.  Five  (5)  active 
shippers  (International  Paper  Company, 
Gifford-Hill  &  Company.  Barksdale 
Lumber  Company.  Bean  Lumber 
Com.pany.  and  G&S  Roofing  Products 
Company,  Inc.).  and  one  inactive 
shipper  (Cargill)  are  located  on  the 
Norman  Branch.  The  line  extends 
approximately  52.9  miles  from  its 
connection  with  UP  at  Gurdon,  AR  to 
Birds  Mill,  AR,  which  is  the  end  of  the 
line. 

Discussion 

On  December  3.  1993.  a  storm  caused 
flooding,  washouts,  and  landslides  that 
seriously  affected  the  Norman  Branch. 
On  December  15.  1993,  the  AMR 
embargoed  31  miles  of  the  line  from 
Pikes  Junction  to  Birds  Mill  as  a  result 
of  the  storm  damage.  This  embargo 
affected  Barksdale  Lumber,  Bean 
Lumber,  and  G&S  Roofing.  On  Februarj' 
22.  1994.  AMR  embargoed 
approximately  17  additional  miles  of 
the  line  which  included  service  to 
Gifford  Hill  &  Company  located  at 
Delight.  AR. 

On  December  29. 1993.  after  the 
initial  embargo  was  placed  in  effect,  a 
complaint  was  filed  by  G&S  Roofing 
(G&S)  indicating  that  AMR's  cessation 


of  operations  was  depriving  G&S  of 
essential  rail  service.  On  December  30, 
1993.  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance 
(OCCA)  assigned  a  Special  Agent  to 
make  an  on-site  investigation  of  the 
Norman  Branch  situation.  On  the  basis 
of  its  inquiry,  OCCA  determined  that  a 
technical  evaluation  of  the  track 
conditions  by  the  Federal  Railroad 
Administration  (FRA)  had  not  been 
made  since  June  of  1993  and  that  an 
updated  FRA  assessment  of  the 
condition  of  the  line  was  necessary.  The 
Commission  asked  FRA  to  inspect  the 
line  and  provide  a  report.  FRA's  report, 
dated  March  2,  1994,  concluded  that  the 
line  was  in  poor  condition;  that 
extensive  rehabilitation  was  necessary 
to  bring  the  line  up  to  Class  I  (10  mile 
per  hour)  standard,  and  that  operations 
over  the  line  in  its  current  condition 
would  likely  result  in  derailments. 

On  March  18,  1994,  as  supplemented 
on  March  22,  1994.  attorneys  for  the 
Dardanelle  &  Russellville  Railroad 
Company  (DRRC)  and  its  newly  formed 
non-carrier  subsidiary,  the  Caddo. 
Antoine.  Little  Missouri  Railroad 
Company  (CALM)  filed  a  request  with 
the  Commission  requesting  directed 
service  authority  to  operate 
approximately  49  miles  of  the  AMR  line 
currently  under  embargo,  and  trackage 
rights  over  approximately  3  miles  of  the 
remaining  portion  of  the  Norman 
Branch  that  AMR  continues  to  operate. 
DRRC/CALM's  filing  also  requests  "that 
it  be  entitled  to  all  other  benefits  set 
forth  in  49  U.S.C.  11125". 

The  Commission  also  received  filings 
by  affected  shippers  indicating  the 
urgency  of  the  situation  and  the 
potential  impact  on  certain  areas 
including  points  in  Arkansas  and 
Louisiana,  if  a  shutdown  of  their 
industries  were  to  occur  because  of  lack 
of  service.  In  addition,  Gifford-Hill 
Company,  Inc.  indicated  in  its  filing  to 
the  Commission  that  it  has  a  contract 
with  the  State  of  Louisiana  to  deliver 
640  cars  of  aggregate  to  be  used  in  a 
current  highway  construction  project, 
and  that  it  requires  service  by  March  28, 
1994.  The  Commission  also  received  a 
filing  from  the  UP  Railroad  in  support 
of  a  directed  service  order  by  the 
Commission.  UP's  stated  objective  is  the 
immediate  restoration  of  service. 

On  March,  25.  1994,  AMR  filed  a 
reply  to  DRRC/CALM's  request 
indicating  that  it  does  not  oppose  an 
order  by  the  Commission  allowing 
DRRC/CALM  access  to  the  embargoed 
portion  of  the  line  on  the  basis  of  a 
proposed  120-day  lease  agreement,  so 
long  as  DRRC/CALM  agres  to: 
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(1)  Indemnify  AMR  for  any  liability  that 
might  occur  as  a  result  of  DRRC/CALMs 
operation  of  AMR's  northern  line  segment; 

(2)  Assume  sole  responsibility  for 
maintenance  of  the  northern  line  segment; 
and  pursuant  to  authority  granted  by  the 
Commission, 

(3)  Assume  sole  responsibility  for  all 
common  carrier  obligations  to  shippers  on 
the  northern  line  segment:  and 

(4)  Assure  that  operations  comply  with  all 
applicable  State  and  Federal  safety 
regulations. 

During  the  120-day  period,  and 
pursuant  to  Commission  authority, 
AMR  would  allow  operations  over  the 
southern  line  segment  to  affect 
interchange  with  the  UP  at  Gurdon. 

On  March  28,  1994,  DRRC/CALM 
filed  a  joint  rebuttal  statement  to  AMR's 
March  25  comments.  In  its  pleading, 
DRRC/CALM  seeks  to  refute  statements 
made  by  AMR  and  addresse^MR's 
proposal  for  the  120-day  use  of  its  line 
by  DRRC/CALM. 

Section  11123(a)  of  the  Interstate 
Commerce  Act  authorizes  the 
Commission  to  take  immediate  action  in 
situations  where  it  finds  that  a  shortage 
of  equipment,  congestion  of  traffic,  or 
other  failure  in  traffic  movement  exists 
which  creates  an  emergency  situation  of 
such  magnitude  as  to  have  substantial 
adverse  effects  on  rail  service  in  the 
United  States  or  a  substantial  region  of 
the  United  States  (emphasis  added). 
Under  these  circumstances,  the 
Commission  can,  for  an  initial  period  of 
not  more  than  30  days, 

(A)  Suspend  any  car  service  rule  or 
practice; 

(B)  Take  action  during  the  emergency 
to  promote  service  in  the  interest  of  the 
public  and  commerce,  regardless  of  the 
ownership  of  equipment,  on  terms  of 
compensation  the  carriers  establish 
between  themselves,  subject  to  Section 
11123(b)(2); 

(C)  Require  joint  or  common  use  of 
facilities,  on  terms  of  compensation  the 
carriers  establish  between  themselves, 
or  as  set  by  the  Commission  in  a  later 
proceeding  pursuant  to  Section 
11123(b)(2)  when  the  carriers  cannot 
agree. 

Conclusions 

We  believe  that  the  authority 
requested  for  operations  over  AMR  is 
not  appropriate  under  49  U.S.C.  11125. 
Under  that  statutory  provision,  directed 
service  may  be  ordered  when  a  carrier 
cannot  transport  the  traffic  offered  to  it 
because:  it  lacks  the  cash  needed  to 
continue  operations;  a  court  has  ordered 
cessation  of  operations;  or  it  has 
discontinued  operations  without 
requisite  authority  from  the  Commission 
under  49  U.S.C.  10903.  None  of  those 
conditions  is  present  here.  AMR  has  not 


been  determined,  nor  does  it  contend  to 
be  cashless.  Also,  there  is  no  court  order 
requiring  AMR  to  cease  operations,  and. 
while  operations  on  the  line  have 
ceased  due  to  unsafe  track  conditions 
and  an  embargo,  the  line  in  question  has 
not  been  abandoned, 

/VMR  retains  the  common  carrier 
obligation  to  continue  operations  unless 
and  until  it  receives  authority  from  the 
Commission  to  abandon  the  line. 
However,  there  is  an  immediate  need  for 
rail  service  over  the  AMR's  Norman 
Branch,  especially  considering  the 
urgency  of  aggregate  shipments  to  the 
State  of  Louisiana  for  a  highway 
construction  project.  AMR  has  indicated 
that  it  is  willing  to  allow  DRRC/CALM 
to  operate  the  Norman  Branch  line 
under  specified  proposed  conditions 
and  DRRC/CALM  has  expressed  a 
willingness  to  rehabilitate  the  line  to  the 
extent  necessary  and  to  provide  service 
to  shippers.  Based  upon  these 
circumstances  and  the  statutory 
requirements,  an  emergency  service 
order  under  49  U.S.C.  11123  is 
appropriate,  is  responsive  to  the 
.shipper's  service  needs,  and  will  allow 
overhead  trackage  rights  by  the  DRRC/ 
CALM  to  interchange  traffic  with  the 
UP. 

In  view  of  the  need  for  continued  rail 
service  over  AMR's  Norman  Branch, 
and  DRRC/CALM's  willingness  to 
provide  this  service  and  limited  track 
rehabilitation,  this  decision  grants  the 
requests  of  interested  parties  for  interim 
service  authority  to  DRRC/CALM  on  the 
terms  and  conditions  noted  below. 

The  emergency  nature  of  the  situation 
compels  us  to  conclude  that  advance 
public  notice  and  hearings  would  be 
impractical  and  contrary  to  the 
immediate  public  interest  in  assuring 
the  immediate  resumption  of  essential 
rail  transportation  services. 
Accordingly,  we  exercise  our  authority 
under  49  U.S.C.  11123(a)(1)  to  waive 
advance  public  notice  in  the  present 
circumstances. 

Section  11123  permits  us  to  authorize 
service  for  an  initial  period  of  not  more 
than  30  days,  with  an  option  to  extend 
authority  beyond  30  days  after  a 
hearing,  if  cause  exists.  We  believe  this 
authority  to  be  necessary  here  at  least 
for  an  initial  30-day  period.  Any 
interested  party  may  file  comments  on 
this  action  during  this  period  relating  to 
the  necessity  and  appropriateness  of 
continuing  this  order  in  effect  beyond 
the  initial  30-day  period  by  filing  a 
statement  in  affidavit  form  within  10 
calendar  days  after  service  of  this  order. 
All  filings  should  be  addressed  to 
Bernard  Gaillard,  Director,  Office  of 
Compliance  and  Consumer  Assistance, 
Interstate  Commerce  Commission, 


I 
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Washington,  DC  20423;  and  in  the  lower 
left  hand  corner  of  the  envelope  in  large 
letters  should  be  printed,  "OCCA- 
4412."  An  original  and  10  copies  should 
be  filed  of  all  statements.  Interested 
parties  wishing  to  review  the  public 
docket  file  may  do  by  calling  202-927- 
5538  for  an  appointment  at  the 
Commission's  Headquarters  in 
Washington,  DC. 

Terms  and  Conditions 

Effective  Date 

Service  Order  No.  1516  shall  be 
effective  at  12:01  a.m..  March  29, 1994. 
but  operations  by  DRRC/CALM  may 
commence  only  upon  consummation  of 
an  agreement  between  DRRC/CALM  and 
AMR  on  the  terms  and  conditions 
described  herein  and  upon  notice  to  the 
Commission  by  DRRC/CALM  that 
repairs  have  been  made  consistent  with 
FRA  standards  to  allow  safe  operations 
to  commence  over  pertinent  portions  of 
the  Norman  Branch. 

Expiration  Date 

Unless  otherwise  modified  by  the 
Commission,  Service  Order  No.  1516 
will  expire  at  11:59  p.m..  on  April  27, 
1994. 

Compensation 

DRRC/CALM's  authority  under 
Service  Order  No.  1516  is  expressly 
conditioned  upon  its  agreeing  to: 

(1)  indemnify  AMR  for  any  liability  that 
might  occur  as  a  result  of  DRRC/CALM's 
operation  of  AMR's  northern  line  segment; 

(2)  its  assumption  of  responsibility  for 
maintenance  of  the  northern  line  segment; 

No  further  compensation  during  the 
initial  period  of  this  order  is 
contemplated. 

Track  Safety 

In  accordance  with  the  above, 
operations  by  DRRC/CALM  may 
commence  only  upon  consummation  of 
an  agreement  between  DRRC/CALM  and 
AMR  on  the  terms  and  conditions 
described  herein  and  upon  notice  to  the 
Commission  by  DRRC/CALM  that  FRA's 
safety  exceptions  in  its  March  2, 1994 
report,  are  resolved  to  the  extent 
necessary  to  allow  safe  operations  to 
commence  over  pertinent  portions  of 
the  Norman  Branch. 

Cars  and  Operating  Equipment 

In  operating  AMR's  line.  DRRC/CALM 
shall  use  its  own  cars  and  operating 
equipment,  or  cars  of  other  AMR 
connections  as  agreed  to  by  those 
connections. 

Employees 

In  providing  service  under  this 
service  order,  DRRC/CALM  shall 


comply  with  the  requirements  of  49 
U.S.C.  ni23(a)(3)  with  respect  to  AMR 
employees  required  for  this  operation. 

Rates      ' 

Rates  and  charges  shall  be  those 
applicable  to  the  line  and  in  effect  at  the 
time  DRRC/CALM  commences 
operations.  DRRC/CALM  shall  not  seek 
changes  in  AMR  rates  and  charges 
during  the  initial  period  of  this  order. 
All  revenues  from  such  charges  shall 
accrue  to  the  account  of  DRRC/G\LM 
during  the  effective  period  of  this  order, 
and  shall  not  constitute  assets  of  AMR. 

Liability  for  Expenses 

Any  rehabilitation,  operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  and  liability  of  DRRC/ 
CALM.  Any  such  costs  or  expenditures 
shall  not  b#Ueemed  an  obligation  or 
liability  of  the  United  States 
Government.  DRRC/CALM  shall  hold 
the  United  States  Government  harmless 
from  any  claim  arising  out  of  the 
authorized  operations. 

Operational  Difficulties 

Any  operational  difficulties 
associated  with  the  authorized 
operations  shall  be  resolved  by  DRRC/ 
CALM  and  any  other  affected  party 
through  negotiated  agreement,  or.  when 
the  parties  cannot  reach  agreement,  by 
the  Commission. 

We  find:  1.  DRRC/CALM  has 
requested  the  Commission  to  permit  it 
to  provide  continued  rail  ser\'ice  over 
those  portions  of  the  /VMR  lines 
included  in  the  Norman  Branch  which 
it  determines  to  be  operationally  safe, 
and.  accordingly,  shall  so  notify  the 
Commission. 

2.  To  prevent  transportation  and 
economic  disruptions  in  this  area  of 
Arkansas,  and  to  assure  the  immediate 
continued  movement  of  critically 
needed  commodities  to  adjoining 
regions  of  the  United  States  including 
Louisiana,  it  is  necessary  for  the 
Commission  to  authorize  DRRC/CALM 
to  operate  AMR's  Norman  Branch  line 
under  49  U.S.C.  11123,  conditioned  up- 
on a  waiver  of  any  compensation  from 
the  Federal  government  and  DRRC/ 
CALfvl's  agreement  to  hold  the  United 
States  Government  harmless  from  any 
claim  arising  out  of  the  authorized 
operations. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered:  1.  Based  upon  its 
undertaking  to  do  so  upon  the  terms  and 
conditions  noted  above.  DRRC/CALM  is 
authorized  under  49  U.S.C.  11123  to 
enter  up©n  and  operate  AMR's  Norman 


Branch  pursuant  to  the  terms  of  this 
service  order. 

(a)  Entry  by  DRRC/CALM  on  the  lines 
of  AMR  may  occur  on  the  date  and  time 
authorized  in  this  decision  provided  it 
reaches  an  agreement  with  AMR  and 
gives  appropriate  notification  to  the 
Commission  that  the  lines  to  be 
operated  have  been  made  safe  for  that 
operation.  Operations  by  DRRC  may 
continue  no  later  than  the  thirtieth  day 
from  the  effective  date  of  this  decision. 

2.  Operations  performed  under 
authority  of  this  order  shall  conform  to 
the  directions  and  conditions  prescribed 
above. 

3.  All  submissions  filed  in  this 
proceeding  should  refer  to  Ser\'ice 
Order  No.  1516  and  should  be  sent  to 
the  Commission's  headquarters  at  12th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20423.  As  noted  above, 
an  original  and  10  copies  should  be 
submitted. 

4.  The  provisions  of  this  decision 
shall  apply  to  intrastate,  interstate,  and 
foreign  commerce. 

5.  The  Commission  retains 
jurisdiction  to  modify,  supplement,  or 
reconsider  this  decision  at  any  time. 

6.  Notice  to  the  general  public  of  this 
decision  shall  be  given  by  publication  in 
the  Federal  Register.  The  decision  will 
be  served  on  the  Federal  Railroad 
Administration,  the  Association  of 
American  Railroads.  American  Short 
Line  Railroad  Association.  DRRC/ 
CALM.  AMR.  and  UP. 

7.  This  decision  and  order  shall 
become  effective  at  12:01  a.m..  on 
March  29.  1994. 

8.  Unless  otherwise  modified  by  the 
Commission,  this  order  will  expire  at 
11:59  p.m..  on  April  27.  1994. 

9.  DRRC/CALM's  request  for  directed 
service  under  49  U.S.C.  11125  is  hereby 
denied. 

Decided;  March  28.  1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips.  Commissioners 
Simmons,  and  Philbin. 
Sidney  L.  Strickland.  Ir.. 
Secretary. 
[FR  Doc.  94-8550  Filed  4-8-94;  8:45  am] 

BtLUNG  CODE  703&-O1-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Fuel  Celt 
Commercialization  Group 

Notice  is  hereby  given  that,  on  March 
3.  1994.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 


Federal  Register  /  Vol.  59.  No.  69  /  Monday,  April  11.  1994  /  Notices 


17111 


Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Fuel  Cell 
Commercialization  Group  ("FCCG")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  resignation 
and  withdrawal  of  three  members  from 
the  FCCG.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Baltimore  Gas  &  Electric 
Co.,  Minnesota  Power,  and  the  National 
Rural  Electric  Cooperative  Association 
are  no  longer  members  of  the  FCCG. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  FCCG.  Membership  in  the 
FCCG  remains  open  subject  to  certain 
adjustments  in  the  membership  benefits 
available  to  members  joining  hereafter. 
The  FCCG  intends  to  file  additional 
wTitten  notification  disclosing  all 
changes  in  membership. 

On  September  21,  1990,  the  FCCG 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  October  25, 1990,  55 
FR  43050. 

The  last  notification  was  filed  with 
the  Department  on  November  30. 1993. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  28,  1993,  58  FR  68662. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  94-8526  Filed  4-8-94.  8  45  am) 

BILLING  CODE  4410-01-M 


[AAG/A  Order  No.  84-94] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Justice  Management  Division, 
Department  of  Justice  (DOJ)  proposes  to 
establish  a  new  system  of  records 
entitled  "Debt  Collection  Offset 
Payment  System.  Iustice/JMD-009." 

title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  new  routine  uses  of  a  system  of 
records.  The  Office  of  Management  and 
Budget  (0MB),  which  has  oversight 
responsibility  under  the  Act,  requires 
that  it  be  given  a  40-day  period  in  which 
to  review  the  system. 

Therefore,  please  submit  any 
comments  by  May  11,  1994.  The  public, 
0MB,  and  the  Congress  are  invited  to 
send  written  comments  to  Patricia  E. 


Neely,  Systems  Policy  Staff.  Justice 
Management  Division,  Department  of 
Justice.  Washington,  DC  20503  (room 
850,  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r). 
DOJ  has  provided  a  report  on  the 
proposed  new  system  to  OMB  and  the 
Congress. 

Dated:  March  25.  1994. 
Stephen  R.  Colgate, 

Assistant  A  ttorney  General  for 
Administration. 

Justice/JMIM)09 

System  Name: 

Debt  Collection  Offset  Payment 
System.  Justice/JMD-009 

System  Location: 

Department  of  Justice  (DOJ).  Justice 
Data  Center,  1151D  Seven  Locks  Road, 
Rockville,  Md. 

Categories  of  Individuals  Covered  by  the 
System: 

Federal  debtors.  Federal  debtors 
include  (but  may  not  be  limited  to) 
those  who  have  received  overpayments 
through  direct  financial  assistance, 
those  who  owe  debts  of  restitution 
based  on  civil  or  criminal  judgments 
entered  by  Federal  courts,  and  those 
who  have  obtained  insured  or 
guaranteed  loans  from  Federal  agencies, 
and  (a)  whose  delinquent  debts  have 
been  sent  by  client  Federal  agencies  to 
the  DOJ  for  enforced  collection  through 
litigation  or  (b)  whose  delinquent  debts 
are  owed  directly  to  the  DOJ. 

Categories  of  Records  in  the  System: 

Automated  records  include  a  data 
base  of  delinquent  debts  by  debtor 
name,  taxpayer  address  and  Taxpaver 
Identification  Number  (TIN),  type  of 
government  claim  involved,  and  the 
Federal  agency  entitled  to  notice  of 
funds  collected.  (Such  debts  are  rrferred 
by  United  States  Attorneys  (USAs)  (from 
client  Federal  agencies),  and  by  other 
DOJ  components.)  The  data  base  also 
includes  (1)  information  idenfifving 
those  delinquent  debtors  who  are 
present  or  former  Federal  employees,  or 
members  of  the  Armed  Forces  and 
whose  salaries  or  other  Federal  benefit 
payments  may  be  eligible  for 
administrative  offset  by  their  respective 
employers  (and  whose  debts  may  be 
referred  to  such  agencies  for  such 
offsets).  (2)  voluntar>'  payments  made  to 
the  DOJ  lockbox,  and  (3)  debt  amounts 
offset  by  the  Internal  Revenue  Service 
(IRS)  against  income  tax  refunds. 
Manual  records  include  computer- 
generated  reports  that  list  all  delinquent 
debtors  by  name,  TIN.  tax  year,  and  the 
USA  or  other  DOJ  component  (and/or 


other  Federal  agency)  that  referred  the 
delinquent  debt  for  collection,  the 
referring  agency's  claim  number,  the 
status  of  the  account,  and  the  balance 
owed. 

Authority  for  Maintenance  of  the 
System: 

Section  3  of  Pub.  L.  No.  102-589.  the 
Cash  Management  Improvement  Act 
Amendments  of  1992. 

Purpose  of  the  System :     "• 

This  system  of  records  is  used  first  to 
determine  whether  administrative  offset 
of  the  delinquent  debts  can  be  made  by 
Federal  agencies  again^  compensation 
due  delinquent  debtors  who  are  present 
or  former  employees  of  such  agencies, 
or  present  or  former  members  of  the 
Armed  Forces.  Second,  it  is  used  to  refer 
delinquent  debts  to  the  IRS  for  offset 
against  any  income  tax  refunds  that  may 
be  due  the  debtors  under  the  IRS 
Federal  Income  Tax  Refund  Offset 
Program,  to  record  data  on  any  offsets 
made,  and  to  maintain  historical  data  on 
delinquent  debtor  payments  through  the 

Program. 

t 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

DOJ  may  disclose  relevant 
information  from  this  system  as  follows: 

(a)  To  the  IRS  to  obtain  the  mailing 
address  of  a  taxpayer  for  the  purpose  of 
locating  such  taxpayer  to  collect  or  to 
compromise  a  debt  owed  by  the 
taxpayer  to  the  United  States. 

(b)  To  the  Department  of  Defense 
(DOD)  and  United  States  Postal  Service 
(USPS)  to  conduct  computer  matching 
programs  to  identify  and  locate  debtors 
who  receive  Federal  salaries,  and/or 
pension,  annuity  or  other  Federal 
benefit  payments.  Except  where  such 
debts  are  paid  voluntarily,  the  debts  of 
those  individuals  who  have  been  so 
identified  will  be  returned  to  the  DOJ 
component,  or  to  the  USA  for  referral  to 
the  appropriate  Federal  agency,  for 
collection  by  administrative,  salarv-,  or 
other  procedure  to  offset  Federal 
pavments. 

(c)  To  the  IRS  to  conduct  computer 
matching  programs  to  identify 
individuals  entitled  to  refunds  against 
which  tax  refund  offsets  would  be 
appropriate  and  to  enable  the  IRS  to 
offset  the  taxpayer's  tax  refund.  (A  tax 
refund  offset  may  be  initiated  where  the 
debt  cannot  be  offset  against  the 
payment  of  Federal  benefits  such  as 
Federal  salaries,  annuities,  pensions, 
etc.) 

(d)  To  notify  client  agencies  as  to  the 
status  of  payments  and  to  make 
inquiries  and  reports  as  necessary 
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during  the  processing  of  debt  collection 
payments,  whether  such  payments  are 
made  voluntarily  or  whether  they  are 
collected  through  the  tax  refund  offset 
procedure. 

(e)  To  contractor  employees  operating 
the  Nationwide  Central  Intake  Facility 
to  account  for  debtor  payments  that 
have  been  received.  (See  the  "Debt 
Collection  Management  System,  Justice/ 
JMD-006"  which  describes  debtor 
records  maintained  by  the  Nationwide 
Central  Intake  Facility.) 

(f)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  DOJ  or 
contract  private  counsel  are  authorized 
to  appear  when  any  of  the  following  is 
a  party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  DOJ  or  contract  private 
counsel  to  be  arguably  relevant  to  the 
litigation:  (1)  DOJ,  or  any  component 
thereof,  or  contract  private  counsel,  or 
(2)  any  employee  of  DOJ  or  contract 
private  counsel  in  his  or  her  official 
capacity  or  (3)  any  employee  of  DOJ  or 
contract  private  counsel  in  his  or  her 
individual  capacity  where  DOJ  has 
agreed  to  represent  the  employee,  or  (4) 
the  United  States,  where  DOJ  or  contract 
private  counsel  determines  that  the 
litigation  is  likely  to  affect  DOJ  or  any 
of  its  components. 

(g)  To  volunteer  student  workers  and 
students  working  under  a  college  work- 
study  program  as  is  necessary  to  enable 
them  to  perform  their  duties. 

(h)  To  employees  or  to  contract 
personnel  to  access  the  records  for 
Privacy  Act  training  purposes. 

(i)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2.unless  it  is 
determined  that  release  of  the  .specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

(j)  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(k)  To  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System: 

Storage: 

Periodic  reports  are  stored  in  binders; 
automated  data  is  stored  on  magnetic 
tape. 


Retrievability: 

Records  are  retrieved  by  debtor's 
name  erTIN. 

Safeguards: 

Access  to  the  facility  where  the 
records  are  maintained  requires 
identification  clearance  by  a  security 
officer  or  guard.  Paper  records  are 
maintained  in  a  locked  room  during 
non-duty  hours.  Access  to  automated 
data  requires  the  use  of  the  proper 
passwords  and  user  identification  codes 
by  personnel  with  security  clearances. 
Finally,  only  those  personnel  who 
require  access  to  perform  their  duties 
may  access  these  records. 

Retention  and  Disposal: 

Paper  records  are  shredded  after  five 
years;  automated  information  will  be 
erased  ten  years  after  the  related  case 
files  reported  in  the  Debt  Collection 
Enforcaement  System,  Justice/USA-015, 
have  been  closed.  (Pending  approval  of 
the  NARA). 

System  Manager  and  Address: 

Deputy  Assistant  Attorney  General. 
Debt  Collection  Management,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530. 

Notification  Procedures: 

Address  requests  to  the  system 
manager  identified  above. 

Records  Access  Procedures: 

Address  requests  for  access  to  the 
system  manager  identified  above. 
Clearly  mark  the  envelope  "Privacy 
Access  Request."  Include  in  the  request 
the  debtor's  name,  TIN,  address,  and 
any  other  identifying  information  which 
may  be  of  assistance  in  locating  the 
record,  e.g.,  name  of  the  case  or  Federal 
agency  to  whom  the  debtor  is  indebted. 
In  addition,  include  the  notarized 
signature  of  the  debtor  as  well  as  the 
name  end  address  of  the  individual  to 
receive  the  information  if  other  than  the 
debtor. 

Contesting  Records  Procedures: 

Address  requests  to  contest  to  the 
system  manager  identified  above.  State 
clearly  and  concisely  the  information 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information. 

Record  Source  Categories: 

USAs  on  behalf  of  Federal  agencies; 
DOJ  components;  DOD,  USPS.  IRS.  and 
the  debtor. 


Systems  Exempted  from  Certain 
Provisions  of  the  Act: 

None. 

[FR  Doc.  94-8522  Filed  4-8-94;  8:45  amj 
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Antitrust  Division 

United  States  v.  International 
Association  of  Machinists  and 
Aerospace  Workers,  et  al.;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16  (b)  through  (h).  that 
a  proposed  Final  Judgment.  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia,  in  United  States  v. 
International  Association  of  Machinists 
and  Aerospace  Workers,  et  al..  Civil 
Action  No.  94-0690.  The  Complaint  in 
this  case  alleged  that  the  International 
Association  of  Machinists  and 
Aerospace  Workers  ("lAM")  and  three 
individuals,  Tom  Ducy,  William 
O'Driscoll  and  William  Winpisinger. 
had  violated  Section  8  of  the  Clayton 
Act.  Section  8  prohibits  the  same  person 
from  serving  as  an  officer  or  director  of 
two  competing  companies.  The 
Complaint  alleged  that  the  lAM  served 
on  the  boards  of  two  competing  airlines 
Northwest  Airlines  Corporation  and 
Trans  World  Airlines.  Inc..  through  its 
representatives,  the  three  individual 
defendants. 

On  March  30.  1994,  the  United  States 
and  the  defendants  filed  a  Stipulation  in 
which  they  consented  to  the  entry  of  a 
proposed  Final  Judgment  providing  the 
relief  the  United  States  seeks  in  the 
Complaint.  The  proposed  Final 
Judgment  enjoins  the  lAM  and  the 
individual  defendants  from  conduct  that 
would  facilitate  coordination  between 
competing  airlines  or  that  would 
facilitate  the  exchange  of  confidential 
information  between  the  two  carriers. 
The  proposed  final  judgment  prohibits 
the  lAM  board  representatives  from 
disclosing  confidential  information  to 
lAM  representatives  on  the  boards  of 
other  airlines  or  to  any  other  person  not 
employed  by  the  airline  on  whose  board 
they  sit.  The  lAM  representatives  are 
also  enjoined  from  entering  into  or 
soliciting  agreements  in  violation  of  the 
antitrust  laws  with  LAM  representatives 
on  the  boards  of  other  carriers  and  hotn 
engaging  in  communications  with  other 
LAM  representatives  with  the  purpose  or 
effect  of  reducing  competition  between 
the  two  airlines.  Furthermore,  the 
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proposed  Final  Judgment  enjoins  the 
lAM  from  acting  as  a  conduit  for 
exchanges  of  confidential  information 
and  provides  that  the  lAM  shall  require 
future  board  representatives  to  agree  to 
be  bound  by  the  terms  of  the  proposed 
Final  Judgment. 

Public  comment  Is  invited  within  the 
stat-.ilory  fiO-day  comment  period.  Such 
ccmments,  nnd  responses  thereto,  will 
he  published  in  the  Federal  Rpgister 
and  filed  wiil;  the  Court.  Comments 
rhouid  be  diioctod  to  Roger  W  Fones, 
Chief,  Transpcrtalicij,  Energy  and 
Agricultur-j  Section,  Antitrust  Division, 
DepartmerU  of  Justice,  room  9104,  STiS 
Fourth  Street  NW.,  Washington,  DC 
20001,  (telephone:  202-307-6351). 
Constance  K.  Robinson, 
Dirxtnr  of  OpTOtions,  Antitrust  Division. 

Stipulation 

Civil  Action  No.:  940690 

Filed:  March  30.  1994. 

Judge  Richey. 

United  States  of  America,  Plaintiff,  v. 
International  Association  of  Madiinists  and 
Aerospace  Workers,  et  al..  Defendants. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  motion  of  any  party  or  upon  tho 
Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  16),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  Plaintiff  has  not 
withdr:jw-n  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
Proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
filing  that  notice  with  the  Court; 

3.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  without  prejudice 
to  any  party  in  this  or  any  oth(;r 
proceeding. 

Dated:  March  30, 1994. 

For  Plaintiff  United  States  of  America: 
Anne  K.  Bingaman, 
Assistant  Attorney  General 
Steven  C  Sunshine, 
Constance  K.  Robinson. 
Roger  W.  Fones, 
Mary  Jean  Moltenbrey, 
Attorneys.  U.S.  Department  offustice. 
Michael  D.  Billiel. 


Federal  Register  /  Vol.  59,  No.  69  /  Monday,  April  11,  1994  /  Notices 


17113 


DC  Bar  9394377. 

Attornpy,  U.S.  Department  ofJusUce, 

Antitrust  Division.  555  Fourth  Street.  .\W.. 

room  9104.  Washington.  DC  20001.  (202) 

307-6666. 

For  Dcfen.'lants  International  Association 
of  Machinists  and  Aerospace  Workers,  Tom 
Du.-y.  William  ODriscoil,  and  William  W. 
\V;;'pin3ingfir; 
Allison  Beck. 
General  Cconstl.  Intcrnaticnol  Associaiion  of 

Sfr,'J,ini:its  and  Aerospace  Workers.  9000 

Machinists  Place.  Upper  Marlborn,  MD 

20772. 

Final  Judgment 

PL-iintiff.  United  States  of  America, 
filed  its  Complaint  on  March  30,  1994. 
Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  en'ry  of  the  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Ordered,  Adjudged,  and  Decreed,  as 
follows: 


Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  actiorrand  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  under  section  8  of  the 
Clayton  Act,  15  U.S.C.  19. 

// 

Definitions 

As  used  herein,  the  term: 

(A)  Airline  means  any  scheduled  air 
passenger  carrier  as  defined  in  49  U.S.C. 
1301(3)  or  1301(22): 

(B)  Confidential  Information  means 
non-public  information  relating  to  an 
airline's  costs,  performance,  service, 
operations,  pricing,  marketing, 
scheduling,  equipment  purchasing, 
route  selection  decisions  or  plans,  or 
any  other  commercial  decisions,  learned 
by  virtue  of  an  1AM  Board 
Representative's  service  on  the  board  of 
directors  of  an  airline. 

(C)  Grand  Ixidge  means  the  Grand 
Lodge  of  the  International  Association 
of  Machinists  and  Aerospace  Workers, 
AFL-CIO.  and  all  directors,  officers, 
employees,  members,  agents, 
consultants,  representatives,  or  other 
persons  acting  for  or  on  behalf  of  any  of 
them; 

(D)  ZAM  means  the  International 
A.ssociation  of  Machinists  and 


Aerospace  Workers.  AFL-QO  each  of 

its  divisions  and  subdivisions, 
including  Districts  and  Locals, 
subsidiaries,  and  affiliates,  each  other 
person  directly  or  indirectly,  wholly  or 
in  part,  owned  or  controlled  by  it,  and 
all  directors,  officers,  employees, 
members,  agents,  consuhants. 
representatives,  or  other  persons  acting 
for  or  on  behalf  of  any  of  them; 

(Ej  lAM  Board  Eepresputative  means 
an  individual  who  the  LVM  nom.inates 
or  appoints  to,  or  who  represents  the 
lAM  en,  the  board  of  directors  of  any 
airline; 

(F)  Information  Relating  to  Labor 
Pelotions  means  all  information 
required  to  fulfill  the  lAM's  duty  of  fair 
representation  relating  to  wages,  hours,  . 
benefits,  grievances,  strikes,  organizing 
efforts,  past  practices,  and  other  terms 
and  conditions  of  employment  for  any 
employee  represented  by  the  LAM 
pursuant  to  the  Railway  Labor  Act  (45 
U.S.C.  151,  etseq); 

(G)  Person  means  any  natural  person, 
corporation,  firm,  company,  sole 
proprietorship,  partnership,  association, 
institution,  governmental  unit,  labor 
union,  or  other  legal  entity;  and 

(H)  Relating  to  means  concerning, 
pertaining  to,  referring  to,  or  relevant  to. 

Ill 
Applicability 

(A)  This  Final  Judgment  applies  to  the 
defendants  and  to  each  of  their 
successors,  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  anv 
rights  to  any  third  party. 

A' 

Prohibited  Conduct 

1.  Defendant  lAM  shall  require  any 
lAM  Board  Representative  to  refrain 
from: 

(A)  Engaging,  directly  or  indirectly,  in 
any  communications  of  Confidential 
Information  with  any  L'VM  Board 
Representative  on  the  board  of  directors 
of  any  other  airline; 

(B)  Disclosing,  directly  or  indirectly, 
any  Confidential  Information  of  the 
airline  of  which  he  or  she  is  a  director 
to  any  person  who  is  not  employed  by 
such  airline; 

(C)  Voluntarily  receiving,  directly  or 
indirectly,  any  Confidential  Information 
(except  Information  Relating  to  Labor 
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Relations)  from  the  lAM  relating  to  any 
other  airline; 

(D)  Agreeing  with  (or  soliciting  an 
agreement  by)  any  other  lAM  Board 
Representative  serving  on  the  board  of 
directors  of  any  other  airline  that  their 
respective  airlines  would  reduce  or 
eliminate  actual  or  potential 
competition  between  them  in  violation 
of  sections  1  or  2  of  the  Sherman  Act  (15 
U.S.C.  1-2) — including  any  agreement, 
understanding,  or  solicitation  of  an 
agreement  to: 

(i)  Increase  any  current  fare; 

(ii)  Refrain  from  decreasing  any 
current  fare: 

(iii)  Set  the  amount,  duration  or 
restrictions  of  any  future  fare; 

(iv)  Eliminate,  reduce,  or  narrow  any 
current  fare,  including  any  promotion  or 
discount  fare; 

(v)  Refrain  from  introducing  or 
e.xtending  any  promotion  or  discount 
fare; 

(vi)  Reduce  or  refrain  from  advertising 
any  service  or  fare; 

(vii)  Reduce  flight  schedules, 
frequency,  or  capacity; 

(viii)  Eliminate  or  reduce  existing 
ser\ice; 

(ix)  Refrain  from  establishing  any 
service;  or 

(x)  Limit,  set  the  price  of,  or  refrain 
from  providing  any  service  to  any  other 
airline,  including  gates,  ticketing. 
facilities,  or  ground  handling, 
on  any  route  or  for  any  service  for 
which  the  two  airlines  are  actual  or 
potential  competitors. 

(E)  Engaging  directly  in  any 
communications  with  any  1AM  Board 
Representative  on  the  board  of  directors 
of  any  other  airline  with  the  purpose  or 
effect  of: 

(i)  Increasing  any  current  fare; 

(ii)  Decreasing  any  current  fare; 

(iii)  Affecting  any  future  fare; 

(iv)  Eliminating,  reducing,  or 
narrowing  any  current  fare,  including 
any  promotion  or  discount  fare; 

(v)  Introducing  or  extending  any 
promotion  or  discount  fare;  or 

(vi)  Reducing  or  refraining  from 
advertising  of  any  service  or  fare, 
on  any  route  or  for  any  service  for 
which  the  two  airlines  are  actual  or 
potential  comp)etitors. 

(F)  Engaging  directly  in  any 
communications  with  any  lAM  Board 
Representative  on  the  board  of  directors 
of  any  other  airline  with  the  purpose  or 
effect  of: 

(i)  Eliminating  or  reducing  flight 
frequency  or  capacity; 

(ii)  Eliminating  or  reducing  existing 
service; 

(iii)  Establishing  any  service;  or 

(iv)  Limiting,  withholding  or  pricing 
services  provided  to  any  other  airline, 


including  gates,  ticketing,  facilities,  and 
ground  handling, 
on  any  route  or  for  any  service  for 
which  the  two  airlines  are  actual  or 
potential  competitors,  provided 
however  that  this  paragraph  does  not 
prohibit  communications  that  the 
defendant  establishes  are  primarily 
Information  Relating  to  Labor  Relations. 

2.  Defendants  Tom  Ducy,  William 
O'DriscoU  and  William  Winpinsinger 
are  enjoined  and  restrained  from  doing 
anjihing  prohibited  by  this  Final 
Judgment,  including  prohibitions  1(A)- 
(F) above. 

3.  The  Grand  Lodge  is  enjoined  and 
restrained  from: 

(.\)  Nominating  or  appointing  as  an 
lAM  Board  Representative,  any  person 
unless  such  person  certifies  in  v\Titing 
that  he  or  she  agrees  to  be  bound  by  the 
terms  of  this  Final  Judgment,  including 
prohibitions  1(A)-{F)  above; 

(B)  Nominating  or  appointing  as  an 
L^l  Board  Representative  any  person 
who  is  an  active  official  or  employee  of 
a  District  Lodge  or  Local  Lodge  which 
already  has  another  active  official  or 
employee  serving  as  an  lAM  Board 
Representative  on  the  board  of  another 
airline; 

(C)  Disclosing,  directly  or  indii-ectly, 
any  Confidential  Information  (except 
Information  Relating  to  Labor  Relations) 
obtained,  directly  or  indirectly,  from 
any  L\M  Board  Representative  serving 
on  the  board  of  directors  of  an  airline  to 
any  person  who  is  not  employed  by  that 
airline; 

(D)  Diclosing,  directly  or  indirectly, 
any  Confidential  Information  (except 
Information  Relating  to  Labor  Relations) 
obtained,  directly  or  indirectly,  from 
any  L\M  Board  Representative  to  any 
other  lAM  Board  Representative  on  the 
board  of  directors  of  any  other  airline. 

V\ 

Compliance  Program 

(A)  The  Grand  Lodge  is  ordered  to 
maintain  an  antitrust  compliance 
program,  which  shall  include 
designating,  within  30  days  of  entry  of 
this  Final  Judgment,  an  Arititrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  antitrust 
compliance  program  and  with  the 
purpose  of  achieving  compliance  with 
this  Final  Judgment.  The  Antitrust 
Compliance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  current  and  proposed  activities  of 
the  Grand  Lodge  to  ensure  that  it 
complies  with  this  Final  Judgment.  The 
Antitrust  Compliance  Officer  shall  be 
responsible  from  the  date  of  entry  of  this 
Final  Judgment  for  accomplishing  the 
following  activities: 


(1)  Distributing,  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  this  Final  Judgment  to  all  officers  of 
the  L\M; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  who  succeeds  to  a  position 
described  in  Section  V(A)(1); 

(3)  Obtaining  from  each  officer  of  the 
Grand  Lodge  an  annual  WTitten 
certification  that  he  or  she: 

(1)  Has  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  Final 
Judgment;  and 

(2)  Has  been  advised  and  understands 
that  his  or  her  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court. 

(4)  Maintaining  a  record  of  recipients 
,  to  whom  the  Final  Judgment  has  been 

distributed  and  from  whom  the 
certification  in  section  V(A)(3)  has  been 
obtained. 

(B)  The  Antitrust  Compliance  Officer 
shall  be  responsible  for  distributing  a 
copy  of  the  Final  Judgment  to  any 
person  nominated  or  appointed  by  the 
Grand  Lodge  as  an  lAM  Board 
Representative,  and  obtaining  from  such 
person  a  written  certification  that  he  or 
she: 

(1)  Has  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  Final 
Judgment;  and 

(2)  Has  been  advised  and  understands 
that  his  or  her  failure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court. 

17 

Certification 

(A)  Within  75  days  after  the  entry  of 
this  Final  Judgment,  the  Grand  Lodge 
shall  certif)'  to  the  plaintiff  whether  it 
has  designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  section  V 
above. 

(B)  For  four  years  after  the  entry  of 
this  Final  Judgment,  on  or  before  its 
anniversarj'  date,  the  Grand  Lodge  shall 
file  with  the  plaintiff  a  statement  as  to 
the  fact  and  manner  of  its  compliance 
with  the  provisions  of  of  section  V(A). 

V7/ 

Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principal  office,  be 


permitted,  subject  to  any  lt>gally 
recognized  privilege: 

(1)  Access  during  such  defendant's 
office  hours  to  inspect  and  copy  all 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  employees  or 
agents  of  such  defendant,  who  may  have 
(ounsel  present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  EHvision  made  to  any 
defendant's  principal  office,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
section  \TI  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 

.  to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

17// 

Further  Elements  of  the  Final  Judgment 

(A)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  can->-  out  or 
construe  this  F"inai  Judgment,  to  modif\- 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
viohnions  of  its  provisions. 

(B)  Thi3  Final  Judgment  shail 
ti-rmir.ate  ninety  (90)  days  after  the 
Grand  I  oHee  or  any  District  or  Local 
LoQi^t!  ceases  to  h^ve  the  right  to  have 
an  lAM  Board  Representative  on  the 
beards  of  directors  of  more  than  one 

(C)  Entr>'  of  this  Final  Judgment  is  in 
the  public  intere.st. 

Certificate  of  Service 

I  hereby  certify  that  I  have  c  aused  a 
copy  of  t.he  foregoing  proposed  Final 
Judgment  to  be  served  on  counsel  for 
defendants  in  this  matter  in  the  manner 
set  forth  below: 

By  first  cla.ss  mail,  postage  prepaid: 
Allison  Beck,  General  Counsel, 
Int(>rnational  Association  of  Machinists 
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and  Aerospace  Workers,  9000 
Machinists  Place,  Upper  Marlboro,  MD 
20772.  For  defendants  International 
Association  of  Machinists  and 
Aerospace  Workers.  Tom  Ducy,  William 
O'Driscoll,  and  William  W. 
Winpisinger. 

Dated:  March  30.  1Q94. 
Michael  D.  Billiel. 

DC  Bar  $394377.  Antitrust  Division.  U.S. 
Department  of  Justice.  555  Fourth  Street.  NIV. . 
Washington.  DC 20001.  (202]  307-6666. 

Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  16  (b}-{h).  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  defendants  International 
Association  of  Machinists  and 
Aerospace  Workers,  Tom  Ducy,  William 
O'Driscoll.  and  William  Winpisinger,  in 
this  civil  antitrust  proceeding. 

/ 

Nature  and  Purpose  of  the  Proceeding 

On  March  30, 1994,  the  United  States 
filed  a  civil  antitrust  complaint  alleging 
that  the  International  Association  of 
Machinists  and  Aerospace  Workers 
C'lAM")  and  the  three  individual 
defendants,  who  serve  as  the  lAM's 
representatives  on  the  boards  of 
Northwest  Airlines  Corporation 
("Northwest")  and  Trans  Worid 
Airlines,  Inc.  ("TWA"),  had  violated 
section  8  of  the  Clayton  Act,  15  U.S.C. 
19.  .Section  8  bars  the  same  person  from 
serving  as  an  officer  or  director  of  two 
competing  companies.i 

The  Complaint  alleges  that  the  lAM 
serves  as  a  director  of  both  Northwest 
and  TWA  through  its  representatives, 
the  three  individual  defendants. 
Pursuant  to  agreements  entered  into 
with  the  two  airlines  in  1993.  the 
international  president  of  the  lAM 
appointed  Tom  Ducy,  former  general 
secretary  and.treasurer  of  the  L\M.  to 
the  Northwest  board  of  direr  tors  and 
William  O'Driscoll,  the  current 
president  of  lAM  Districrt  142,  .--nd 
William  W.  Winpisinger,  the  fcrner 
president  of  the  L\M,  to  the  TWA  board 
of  directors.  The  Complaint  seeks  relief 
that  will  prevent  the  defendants  from 
continuing  to  violate  section  8. 


1  ,Sf>c';nn  8  provides  in  rplevar.l  part;  "No  wrson 
sh.ill,  al  the  same  time,  sene  as  a  directur  ot  ofric*>r 
in  dny  two  corporations  •   *   *  t.hal  are  lAJ  en^Rpd 
In  w.hale  or  in  part  in  con-.mcrre;  and  (3)  by  virtue 
of  their  businesj  and  location  of  operation, 
competitors,  so  thai  the  eliminaoon  of  conpet.tion 
by  agreemeni  between  ihem  would  co.-.'siitijle  a 
vio^ilion  of  any  of  the  antitrust  laws."  is  U.S.C 
1'J(a)(l ).  The  term  "person"  int  liiiics  corporations 
and  associations.  15  I'  S  C.  12 


On  March  30,  1994,  the  United  States 
and  the  defendants  filed  a  Stipulation  in 
which  they  consented  to  the  entry  of  the 
proposed  Final  Judgment  that  provides 
the  relief  the  United  States  seeks  in  the 
Complaint.  Under  the  proposed  Final 
Judgment,  the  defendants  will  be 
prohibited  from  exchanging  confidential 
information  or  from  engaging  in 
communications  that  could  facilitate 
anticompetitive  coordination  between 
TWA  and  Northwest.  The  proposed 
Final  Judgment  would  also  prevent 
anticcmf)etitive  coordination  between 
or  among  other  airlines  that  in  the 
future  have  lAM  representatives  on  their 
boards  of  directors.  The  lAM  will 
further  be  required  to  institute  a 
compliance  program  to  ensure  that  it 
does  not  renew  the  alleged  violation. 
Additionally,  the  proposed  Finai 
Judgment  requires  that  the  1AM  file 
annual  reports  with  the  Government 
certifying  that  it  has  complied  with 
section  V(A)  of  the  Final  Judgment. 

The  United  States  and  the  defendants 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment  after 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
16  (b)-(h),  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  proposed  Final  Judgment  provides 
that  its  entry  does  not  constitute  any 
evidence  against  or  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law. 

Entry  of  the  proposed  Final  Judgment 
will  terminate  the  action  against  the 
defendants,  except  that  the  Court  will 
retain  jurisdiction  over  the  matter  for 
further  proceedings  that  may  be 
required  to  interpret,  enforce,  or  modify 
the  Final  Judgment,  or  to  punish 
violations  of  any  of  its  provisions.  The 
Final  Judgment  will  terminate  ninety 
days  after  no  part  of  the  LAM  (the  Grand 
Lodge  or  any  District  or  Local  Lodge) 
has  the  right  to  have  a  representative  o;i 
the  board  of  more  than  one  airline. 

// 

Description  of  the  Practices  Involved  in 
the  Alleged  Violations 

Se<  tion  8  of  the  Clavlon  Act  is  a 
prophylactic  provision  designed  to 
prevent  re.stramts  on  competition  that 
may  arise  from  interlocking  directorates 
or  management.  Interlocks  can  restrict 
competition  both  by  facilitating 
coordination  between  competing 
companies  and  by  providing  a  condtiil 
for  the  exchange  of  competitively 
sensitive  inform.ition.  Congress 
intended  section  8  "to  nip  in  the  bud 
incipient  violations  of  the  antitrust  laws 
by  removing  the  opportunity  or 
temptation  to  such  violations  through 
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interlocking  directorates."  United  States 
V.  Sears,  Roebuck  6-  Co.,  Ill  F.  Supp. 
614.  616  (S.D.N.Y.  1953).  The 
"opportunity  or  temptation"  for 
antitrust  violations  arises  not  only 
where  the  same  natural  person  serves  as 
a  director  or  officer  of  competing 
companies,  but  also  where  an  entity 
such  as  a  corporation  or  labor  union 
ser\es  as  a  director  or  officer  of  two 
companies  through  representatives  or 
deputies. 

In  this  case,  the  L^M  serves  as  a 
director  of  Northwest  and  TWA. 
impo.-tant  actual  and  potential 
competitors  in  the  air  passenger 
transportation  industry,  competing  for 
passengers  on  thousands  of  routes  both 
within  the  United  States  and  between 
the  United  States  and  international 
destinations.  In  1993.  the  lAM  entered 
into  agreements  with  TWA  pursuant  to 
which  the  airline's  employees  agreed  to 
wage  reductions  in  exchange  for  an 
equity  interest  in  the  company  and 
representation  on  TWA's  board  of 
directors.  Pursuant  to  these  agreements. 
the  president  of  the  lAM  appointed 
William  W.  Winpisinger.  former 
president  of  the  1AM.  and  William 
O'DriscoU.  chairman  of  District  142  of 
the  lAM,  to  the  TWA  board  of  directors. 
In  August  1993,  the  lAM  entered  into 
similar  agreements  with  Northwest.  The 
president  of  the  lAM  appointed  Tom 
Ducy,  former  secretary/treasurer  of  the 
I.\M  to  the  Northwest  board  of  directors. 

As  a  result  of  the  restructuring  of 
Northwest  and  TWA.  the  same 
individual — the  president  of  the  lAM — 
has  the  power  to  appoint  directors  of 
two  important  competitors,  raising  the 
competitive  concerns  under  section  8. 
With  representatives  on  the  boards  of 
both  Northwest  andTWA,  the  I  AM 
could  have  the  opportunity  to  facilitate 
exchanges  of  confidential  information  or 
facilitate  anticompetitive  coordination 
between  the  two  airlines.  Because 
members  of  the  lAM  are  employees  and 
sha.-eholders  of  both  Northwest  and 
TWA,  they  would  potentially  benefit 
from  a  reduction  of  competition 
between  the  two  airlines,  and  thus  the 
I.AM  may  also  have  the  incentive  to 
engage  in  such  anticompetitive  conduct 

For  example,  the  lAM  representatives 
may  be  able  to  use  their  positions  as 
directors  to  coordina'e  decisions  by  the 
two  airlines  on  pricing  cr  entry  and  exit 
of  particular  markets  in  such  a  way  that 
competition  between  Northwest  and 
TW.\  is  reduced.  The  directors  may  also 
be  in  a  position  to  exchange  inform.otion 
on  competitively  sensitive  subjects  such 
as  future  pricing  or  marketing  stratejiies. 
Such  anticompetitive  conduct,  while 
potentially  in  the  interest  of  the  union 
members/shareholders  at  both  airlines. 


would  harm  consumers.  The  proposed 
Final  Judgment  is  designed  to  prevent 
such  abuses  from  arising  out  of  the 
lAM's  representation  on  the  boards  of 
m.ultiple  airlines.  In  formulating  the 
relief  in  the  proposed  Final  Judgment, 
however,  the  Department  has  taken  into 
account  the  limited  antitrust  immunity 
that  applies  to  certain  activities  of  labor 
unions.  See  Connell  Construction  Co.  v. 
Plumbers  &■  Stecmfitters  Local  Union 
So.  ICO,  421  U.S.  616(1975). 

Moreover,  in  the  near  future  the  lAM 
may  atrquire  the  rii;ht  to  name 
representatives  to  the  boards  of 
additional  airlines.  The  proposed  Final 
Judgment  will  also  apply  to  any  future 
interic'Cks.  and  will  prevent  anv 
anticompetitive  communications  in 
those -Situations  as  well. 

in 

E.yplar.ation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
intended  to  insure  that  the  lAM's 
representatives  on  airline  boards  of 
directors  do  not  have  the  ability  to  use 
their  position  to  restrain  competition, 
either  by  engaging  in  coordination  or  by 
exchanging  sensitive  business 
information.  The  proposed  Final 
Judgment  creates  a    fire  wall"  between 
the  directors  to  prevent  the  types  of 
anticompetitive  conduct  that  is  the 
target  of  Section  8. 

A.  Prohibited  conduct.  Section  IV  of 
the  proposed  Final  Judgment  contains 
prohibitions  that  run  against  both  the 
individual  defendants  and  the  lAM. 
Section  IV(1)  provides  that  the  lAM 
shall  require  its  present  and  any  future 
board  representatives  to  refrain  from 
certain  types  of  conduct.  Section  IV(2) 
requires  the  individual  defendants  to 
abide  by  the  terms  of  the  decree, 
including  the  prohibitions  in  Section 
IV{1).  Section  IV(3)  contains  injunctions 
against  the  LA.M  it.self. 

Sections  IV'(l)  (.'\)-{C)  are  intended  to 
prevent  L\M  directors  from  exchanging 
confidential  competitively  sensitive 
information  thdt  they  learn  about 
through  their  board  position.  Section 
IV(1)(A)  prohibits  lAM  directors  on  the 
boards  of  different  airlines  from 
e.xchar.ging  certain  confidential 
information.  Section  IV(1)(B)  prohibits 
an  lAM  representative  from  disclosing 
confidential  ir.formation  of  the  airline  of 
which  he  or  she  is  a  director  to  any 
person  not  employed  by  that  airliiie. 
Section  IVIDIC)  prohiLits  an  L\M 
representative  from  voluntarily 
rfxreiving  confidential  information  from 
the  L\M  An  exception  to  iV(l)(C)  is 
made  for  information  relating  to  labor 
relations.  "Inform.ation  relating  to  labor 


relations"  is  specifically  defined,  and  is 
limited  to  enumerated  subjects  closely 
related  to  labor  relations,  where 
communication  of  the  information  is 
required  to  fulfill  the  lAM's  duty  of  fair 
representation  of  the  employees  it 
represents. 

Section  IV(1){D)  prohibits  an  L\M 
director  from  agreeing  with  or  soliciting 
an  agreement  by  an  lAM  director  on  the 
board  of  another  airline  that  would 
reduce  or  eliminate  competition 
between  the  two  carriers  in  violation  of 
the  Sherman  Act.  The  provision  lists 
several  types  of  agreements  that  would 
fa!!  under  this  prohibition,  including 
agreements  to  increase  fares,  eiim.inate 
discount  td.-es,  eliminate  or  reduce 
service,  cr  refrain  from  establishing  new 
ser\ice. 

Sections  IV(lj  (E)  and  (F)  enjoin  the 
lAM  directors  from  engaging  in 
communications  with  LAM 
representatives  on  the  board  of  another 
airline  that  have  the  purpose  or  effect  of 
reducing  comipetition  between  the  two 
carriers.  These  provisions  are  designed 
to  prevent  the  lAM  representatives  from 
using  their  positions  to  facilitate 
coordination  between  the  airlines.  The 
LA.M  representatives  are  specifically 
enjoined  from  discussing  competitively 
sensitive  subjects,  including  current  or 
future  pricing  and  decisions  on 
increasing  or  reducing  capacity  or 
frequency.  The  lAM  directors  may 
engage  in  communications  about  the 
subjects  listed  in  IV(1)(F),  however,  if 
the  communications  are  related  to  labor 
relations.  For  example,  a 
communication  about  legitimate  strike- 
related  activities  of  the  union,  while 
relating  to  reductions  in  service,  would 
not  violate  IV(l){F)(ii). 

The  prohibitions  of  Section  IV(3)  run 
against  the  LAM.  Section  IV(3){A) 
prohibits  the  LAM  from  appointing  any 
person  to  the  board  of  directors  of  any 
airline  unless  that  person  certifies  in 
writing  that  he  or  she  agrees  to  be  bound 
by  the  terms  of  the  proposed  Final 
Judgment,  including  the  prohibitions  in 
section  IV(1)  (.A)-(F).  Thus,  future  lAM 
board  representatives  will  be  prevented 
from  using  their  position  to  facilitate 
coordination  between  airlines  or  the 
exchange  of  confidential  information.  In 
order  to  prevent  the  possibility  that  lAM 
officials  with  close  day-to-day  contacts 
will  sit  on  the  boards  of  competing 
carriers,  section  IV(3)(B)  prohibits  the 
LAM  from  having  active  officers  or 
employees  of  the  same  District  or  Local 
Lodge  from  serving  concurrently  on  the 
boards  of  more  than  one  airline. 

Sections  IV(3)  (C)-(D)  are  designed  to 
prevent  the  L\M  from  acting  as  a 
conduit  for  exchanges  of  confidential 
information  that  are  proscribed  by 
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section  IV(1).  Section  IV(3)(C)  prohibits 
the  LAM  from  disclosing  confidential 
information  received  from  an  JAM 
representative  on  the  board  of  any 
airline  to  any  person  not  employed  by 
that  airline.  Section  IV(3)(D)  prohibits 
the  lAM  from  disclosing  confidential 
information  obtained  from  an  lAM 
representative  on  the  board  of  any 
airline  to  any  JAM  representative  on  the 
board  of  any  other  airline.  These 
provisions  have  exceptions  for 
information  related  to  labor  relations. 

B.  Compliance  program  and 
certification.  In  addition  to  the 
prohibition  contained  in  Section  IV,  the 
lAM  is  obligated  under  Section  V  to 
establish  an  antitrust  compliance 
program.  This  program  would  require 
the  lAM  to  designate  an  Antitrust 
Compliance  Officer  within  30  days  of 
the  entry  of  the  Final  Judgment,  the 
Antitrust  Compliance  Officer  would  be 
responsible  for  distributing  copies  of  the 
Final  Judgment  to  designated 
individuals.  All  officers  of  the  Grand 
Lodge  of  the  L^M  would  be  required  to 
certify  annually  that  they  understand 
and  agree  to  abide  by  the  terms  of  the 
Final  Judgment.  Inaddition,  the 
Antitrust  Compliance  Officer  is 
responsible  for  obtaining  written 
certification  from  any  person  appointed 
by  the  LAM  as  a  director  of  an  airline 
that  he  or  she  agrees  to  be  bound  by  the 
terms  of  the  Final  Judgment.  For  four 
years  after  the  entry  of  the  Final 
Judgment  the  Antitrust  Compliance 
Officer  must  file  an  annual  certification 
with  the  Government  as  to  the  lAM's 
compliance  with  the  provisions  of 
section  V. 

C.  Effect  of  the  proposed  final 
judgment  on  competition.  The  relief  in 
the  proposed  Final  Judgment  is 
designed  to  prohibit  the  LAM  and  its 
representatives  on  the  boards  of 
competing  airlines  from  engaging  in  the 
type  of  anticompetitive  conduct  that 
section  8  seeks  to  prevent.  The  proposed 
Final  Judgment  will  prevent  the  lAM 
representatives  from,  directly  or 
indirectly,  facilitating  coordination 
between  airlines  or  from  exchanging 
confidential  information.  The 
Department  of  Justice  believes  that  the 
proposed  Final  Judgment  contains 
sufficient  provisions  to  prevent  antitrust 
violations  by  the  LAM  and  the 
representatives  it  has  or  will  appoint  to 
the  boards  of  Northwest,  TVVA,  or  any 
other  airline.  At  the  same  time, 
however,  the  proposed  Final  Judgment 
allows  the  LAM,  through  its  board 
representatives,  to  protect  the  interests 
of  its  members. 


IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Claylon  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  section  5(aJ  of  the  Clayton 
Act,  15  U.S.C.  16(a).  the  Judgment  has 
no  prima  facie  effect  in  any  subsequent 
lawsuits  that  may  be  brought  against 
any  defendant  in  this  matter. 


Procedures  Available  for  Modification 
of  the  Proposed  Final  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Roger  W. 
Fones,  Chief,  Transportation,  Energy  & 
Agriculture  Section,  U.S.  Department  of 
Justice,  Antitrust  Division,  555  Fourth 
Street,  NW.,  room  9104,  Washington, 
rx:  20001,  within  the  60-day  period 
provided  by  the  Act.  These  comments, 
and  the  Department's  responses,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry. 

V7 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  of  the 
case  against  the  LAM  and  the  individual 
defendants.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  cost  to  the 
United  States,  and  is  not  warranted 
because  the  proposed  Final  Judgment 
provides  relief  that  will  remedy  the 
violations  of  the  Clayton  Act  alleged  in 
the  United  States'  Complaint. 

17/ 

Determinative  Materials  and  Documents 

No  materials  and  documents  of  the 
type  described  in  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15U.S.C.  16(b).  were  used  in 
formulating  the  proposed  Final 
Judgment. 

Dated:  March  30.  1994. 


Respectfully  submitted, 
Michael  D.  BUliel, 

DC  Bar  *394377,  Attorney,  U.S.  Department 
of  Justice.  Antitrust  Division,  555  Fourth 
Street,  NW..  room  9104,  Washington.  DC 
20001.(202)307-6666. 

Certificate  of  Service 

I  hereby  certify  that  I  have  caused  a 
copy  of  the  foregoing  Competitive 
Impact  Statement  to  be  served  on 
counsel  for  deferidants  in  this  matter  in 
the  manner  set  forth  below: 

By  first  class  mail,  postage  prepaid: 
Allison  Beck,  General  Counsel, 
International  Association  of  Machinists 
and  Aerospace  Workers,  9000 
Machinists  Place,  Upper  Marlboro,  MD 
20772.  For  defendants  International 
Association  of  Machinists  and 
Aerospace  Workers,  Tom  Ducy.  William 
O'Driscoll,  and  William  W. 
Winpisinger. 

Dated:  March  30. 1994. 
Michael  D.  Billiel, 

DC  Bar  M394377.  Antitrust  Division.  US 
Deportment  of  Justice.  555  Fourth  Street.  ,VIV  . 
Washington.  DC  20001,  (202)  307-6666 
[FR  Doc.  94-6521  Filed  4-8-94;  8:45  ami 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— CAD  Frameworfc 
Initiative,  Inc. 

Notice  is  hereby  given  that,  on  March 
7,  1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  CAD  Framework 
Initiative,  Inc.  ("CFI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  these  changes  are  as 
follows: 

(1)  Semiconductor  Research  Corp., 
Research  Triangle  Park,  NC,  has  joined 
as  a  new  Corporate  Member; 

(2)  John  Chilton,  Scotts  Valley,  CA, 
has  joined  as  a  new  individual  member; 

(3)  Vantage  Analysis  Systems,  Inc., 
has  merged  with  Viewlogic  Systems. 
Inc.,  Freemont,  CA,  which  will  maintain 
its  membership  as  Sponsor; 

(4)  Siemens  Nixdorf  has  not  renewed 
its  Corporate  Membership;  and 

(5)  Associate  Members:  Applied 
Phvsics  Lab;  Canadian  Microelectronics; 
CNET-Grenoble:  CPCD-Telelabs;  and 
Massachusetts  Institute  of  Technology 


have  not  renewed  their  memberships  in 

cn. 

On  December  30, 1988.  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10456). 
A  correction  notice  was  published  on 
April  20, 1989  (54  FR  16013). 

The  last  notification  was  filed  with 
the  Department  on  November  1. 1993.  A 
notice  was  published  in  the  Federal 
Re^ster  pursuant  to  section  6(b)  of  the 
Acton  February  15, 1994  (59  FR  7268). 
OmrtaiMy  K.  Bohin«wi. 
Director  of  Operations.  A/ititwst  Division. 
{PR  Doc  94-8530  Filed  4-8-94;  8:45  am] 

BILUNO  COOe  44tO-01-« 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993    Microelectronics  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on 
February  4. 1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specifically,  the  changes  are  as  follows: 
(1)  Amoco  Technology  Company, 
Naperville,  IL,  has  agreed  to  become  a 
participant  in  MCC's  Optoelectronics 
Technology  Study:  and  (2)  The  Merkle 
Foundation,  New  York,  NY,  has  agreed 
to  become  a  participant  in  MCC's  First 
Cities  Project. 

On  December  21. 1984.  MCC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b]  of  the 
Act  on  January  17. 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  November  12, 1993. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  17. 1994  (59  FR  8020). 
Constance  K.  Robuuon, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  94-8528  Filed  4-8-94;  6:45  am] 

BILLatQ  OOOE  M10-01-II 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Feasibility  of  Catalytic 
Preheating  Using  Latent  Heat  Energy 
Storage 

Notice  is  hereby  given  that,  on 
January  25, 1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  General  Motors 
Corporation,  AC  Rochester.  Flint,  MI, 
has  become  a  new  member  of  the 
project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open  and  the  members 
intend  to  file  additional  vmtten 
notification  disclosing  all  changes  in 
membership. 

On  October  18, 1993,  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  14, 1994,  59  FR  2439. 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  94-8529  Filed  4-8-94;  8:45  am) 

BILUNO  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — X  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
December  17, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act").  X 
Consortium,  Inc.  (the  "Corporation") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  follovdng  have  become 
members  of  the  Corporation:  ATR 
Human  Information  Processing  Research 
Laboratories.  Kyoto,  JAPAN;  Gallium 
Software,  Inc.,  Nepean,  Ontario, 


CANADA;  Investment  Management 
Services.  Inc.,  New  York,  NY; O'Reilly 
&  Associates,  Inc.,  Arlington,  VA;Tedi- 
Source,  Inc.,  Altamonte  Springs,  FL; 
Tektronix,  Inc.,  Wilsonville,  OR;  Kuboita 
Pacific  Computer,  Santa  Clara,  CA; 
Visual  Information  Technologies,  Inc., 
Piano.  TX;  V.I,  Corporation.  North 
Hampton,  MA;  Motorola.  Inc..  Urbana, 
IL;  CETIA.  Toulon.  FRANCE;  Metheus 
Corporation,  Beaverton.  OR;  Novell. 
Inc.,  Summit,  NJ;  Object  Management 
Group,  Inc.,  Framingham,  MA;  and  V.L 
Corporation.  Northampton,  MA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  researdh 
project  remains  open,  and  the 
Corporation  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  September  15,  1993,  the 
Corporation  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  10, 1993  (58  FR 
59737). 

Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  94-8527  Filed  4-8-94:8:45  am) 
BtLUNG  OOOE  4419-01-M 


Federal  Bureau  of  investigation 

National  Crime  Information  Center 
(NCIC)  Advisory  Policy  Board  ~ 

The  National  Crime  Information 
Center  (NQC)  Advisory  Policy  Board 
will  meet  on  May  10-11.  1994,  from  9 
a.m.  until  5  p.m.,  at  the  Sheraton  Plaza 
Hotel  at  the  Florida  Mall.  1500  Sand 
Lake  Road.  Orlando.  Florida,  telephone 
407-859-1500.  to  formulate 
recommendations  to  the  Director. 
Federal  Bureau  of  Investigation  (FBI)  on 
the  security,  policy,  and  operation  of 
NCIC  and  related  systems. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  NCIC  2000 
and  Integrated  Automated  Fingerprint 
Identification  System  (lAFIS)  projects, 
implementation  of  a  national  instant 
criminal  background  check  system  in 
compliance  with  the  Brady  Handgun 
Violence  Prevention  Act,  and  other 
matters. 

The  meeting  will  be  open  to  the 
public  on  a  first -come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  NQC 
or  related  matters  wnth  the  Board,  before 
or  after.  Anyone  wishing  to  address  this 
session  of  the  meeting  should  notify  the 
Designated  Federal  Employee,  at  least 
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24  hours  prior  to  the  start  of  the  session. 
The  notification  may  be  by  mail, 
telegram,  cable,  or  a  hand-delivered 
note.  It  should  contain  the  requestor's 
name;  corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed;  and  the  time 
needed  for  presentation.  A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specially  approved  by  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  the 
Designated  Federal  Employee,  Mr.  Virgil 
L.  Young,  Jr.,  Section  Chief,  Programs 
Development  Section,  CJIS  Division, 
FBI,  10th  and  Pennsylvania  Avenue, 
Northwest,  Washington,  DC  20535, 
telephone  202-324-5084. 

Dated:  April  4,  1994. 
Virgil  L.  Young,  Jr., 

Section  Chief,  Programs  Development 
Section,  Federal  Bureau  of  Investigation, 
Designated  Federal  Employee. 
[FR  Doc.  94-8520  Filed  4-S-94:  8:45  am] 

BILUNG  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplo>Tnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Appendix 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  21, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  hplnw. 
not  later  than  April  21, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  EKI  20210. 

Signed  at  Washington,  DC  this  28th  day  of 
March.  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 


Bonis  Sportswear  (Wkrs)  

Seagate  Technology  (Wkrs)  

ACI  Amerca,  Inc  (ABGW)  

Tricon  Timber.  Irx:  (Wkrs)  

Southern   tllinois   Oil    Producers 

(Co). 

S  &  M  Sportswear  (Wkrs) 

Lockheed  (Wkrs) 

Rolls  Royce  Ind.,  Ferranti  Pack- 
ard (UE). 

Elkem  Metals  Co  (USWA)  

Compressor    Components    Tex- 
tron (UAW). 

Amax  Oil  &  Gas,  Inc  (Wkrs)  

Tektronix,  Inc  QMkrs)  

Progress  Lighting,  Inc  (IBEW)  .... 
Portco    Corp.,    Twine    Division 

(Wkrs). 
Michigan  California  Lumber  Co 

(LFIW). 

Rose  Oil  Co  (Co)  

F.E.  Cooper  Lumber  Corp  (Wkrs) 
Bristol  Consolidators.  Inc  (Wkrs) 
J.E.    Morgan    Apparel,    PT,    #1 

(Wkrs). 
J.E.    Morgan    Apparel.    PT,    «2 

(Wkrs). 
J.E.    Morgan    Apparel,    PT,    #3 

(Wkrs). 
J.E.  Morg  an  Apparel,   PT,   #4 

(Wkrs). 
J.E.    Morgan    Apparel,    PT,    »5 

(Wkrs). 
J.E.    Morgan    Apparel,    PT,    #6 

(Wkrs). 
J.E.    Morgan    Apparel,    PT,    »7 

(Wkrs). 
J.E.    Morgan   Apparel,    PT,    #8 

(Wkrs). 


Location 


Tampa,  FL  

Bloomington,  MN 

Memphis,  TN  

Drummond,  MT  .. 
OIney,  IL  

Throop,  PA  

Ft.  Worth,  TX  

Dunkirk,  NY  

Ashtabula,  OH  ... 
Danville,  PA  

Houston,  TX 

Beaverton,  OR  ... 
Philadelphia,  PA 
Vancouver,  WA  .. 

Camino,  CA  

Rosehill,  KS  

Johnstown,  PA  ... 
Greenville,  PA  .... 
Wadestxjro,  NC  . 

Wadesboro,  NC  . 

Wadesboro,  NC  . 

Wadesboro,  NC  ., 

Albemarle,  NC  .... 

Albemarle,  NC  .... 

Pageland,  SC  

Great  Falls,  SC  ... 


Date  re- 
ceived 


03/28/94 
03/28/94 
03/28/94 
03/28/94 
03/28/94 

03/28/94 
03/28/94 
03/28/94 

03/28/94 
03/28/94 


Date  ol  (peti- 
tion 


02/03/94 
01/05/94 
02/14/94 
03/09/94 
03/16/94 

03/1 7/94 
03/16/94 
03/17/94 

03/'22'94 
03/15/94 


Petition  No. 


29,647 
29,648 
29,649 
29,650 
29,651 

29,652 
29,653 
29.654 

29,655 
29,655 


03/28/94 
03/28/94 
03/28/94 
03/28/94 

03/16/94 
03/15/94 
03/18/94 
03/11/94 

29,657 
29.658 
29,659 
29,660 

03/28/94 

03/14/94 

29,661 

03/28/94 
03/28/94 
03/28/94 
03/2a'94 

03/15/94 
03/21/94 
03/14/94 
03/10/94 

29.662 
29,663 
29,664 
29,665 

03/28/94 

03/10/94 

29,665 

03/28/94 

03/10/94 

29,667 

03/28/94 

03/10/94 

29,668 

03/28/94 

03/10/94 

29,669 

03/28/94 

03/10/94 

29,670 

03/28/94 

03/10/94 

29,671 

03/28/94 

03/10/94 

29.672 

Articles  produced 


Shorts,  Pants,  &  Skirts. 
Air  Bearings  and  Sliders. 
Glass  Top  Tables. 
Timber. 
Crude  Oil. 

Cutting,  Sewing  of  Sportswear. 
Fighter  Aircraft. 
Power  Transformers. 

Ferrosilicon  &  Magnesium  Ferrosilicon. 
Jet  Engine  Parts. 

Oil  and  Gas. 
Spectrum  Analyzers. 
Commercial  Lighting  Fixtures. 
Twine. 

Industrial  and  Dimension  Lumber. 

Oil  and  Gas. 

Railroad  Ties  &  Bridge  Timbers. 

Warehouse  and  Delivery. 

Ladies",  Men's  &  ChiWrens  Undenvear 

Ladies',  Men's  &  ChiWren's  Underwear. 

Ladies'.  Men's  &  ChiWren's  UndenA-ear. 

Ladies',  Men's  &  ChiWren's  Unden^ear. 

Ladies',  Men's  &  ChiWren's  Unden^fear. 

Ladies',  Men's  &  ChiWren's  Underwear. 

Ladies',  Men's  &  ChiWren's  Undenwear. 

Ladies',  Men's  &  ChiWren's  Underwear. 
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Appendix— Continued 


Petitioner  (unkxVworlwrs/rrrT^ 


Leco  Alumina  Graphite  (Wkrs) 
Leco  Research  Center  (Wkrs)  . 
Leco  Manufacturing  (Wkrs)  


Mobil  Research  &  Development 

Corp  (Co). 
Leviton       Manuiacturing       Co 

(IBEW). 
Leviton  Manufacturing  (IBEW)  .... 

Southwest  Royalties,  Inc  (Wkrs) 


Location 


Augusta,  GA  

Grovetown,  GA 

Grovetown,  GA 

OaHas.  TX  

MeMIe,  NY 

Maspeth  Queens,  NY 
ka,  TX 


Date  re- 
ceived 


03/28/94 
03/28/94 
03/28/94 
03/28/94 
03/28/94 
03/28/94 
03/28/94 


t^e  of  peti- 
tion 


03/10/94 
03/10/94 
03/10/94 
03/'ia/94 
12/29/93 
12/29/93 
12/11/94 


Petition  No. 


29,673 
29,674 
29,675 
29,676 
29,677 
29,678 
29,679 


Articles  produced 


Aluminum  Graphite  Shroud,  Fused  Sili- 
ca. 

Aluminum  Graphite  Shroud,  Fused  Sili- 
ca. ,^ 

Aluminum  Graptfite  Shroud,  Fused  Sili- 
ca. 

Oil  and  Gas. 

Metal  Stampings  for  Electrical  Switch- 
es. 

Metal  Stampings  for  Electrical  Sviritch- 
es. 

Oil. 


IFR  Doc.  94-8582  Filed  4-8-94;  8:45  am] 

BUllNG  COOC  4S1»<3»4M 


n'A-W-29^11 

Hoechst  Celanese  Corp.;  Intermediates 
I  Building,  Coventry,  Rl;  Amended 
Certification  Regarding  Eligibiiity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
March  4, 1994,  applicable  to  all  workers 
of  the  subject  firm  engaged  in 
employment  related  to  the  production  of 
dye-making  raw  materials.  The 
certification  notice  was  published  in  the 
Federal  Register  on  March  18, 1994  (59 
FR  12984). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  A  few 
workers  were  laid  off  a  few  days  prior 
to  the  Department's  impact  date  of 
January  28,  1994.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  who  were  adversely  affected 
by  increased  imports.  Accordingly,  the 
Diepartment  is  amending  the 
certification  with  a  new  impact  date  of 
January  1, 1994. 

The  amended  notice  applicable  to 
TA-W-29,301  is  hereby  issued  as 
follows:  All  workers  of  the 
Intermediates  I  Building  engaged  in  the 
production  of  dye-making  raw  materials 
at  Hoechst  Celanese  Corporation. 
Conventry,  Rhode  Island  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  1, 1994 
and  before  March  1,  1994  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 


si^n 


DC.  this  31st  day  of 


Signed  at  Washington, 
March  1994. 
Manrin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-8581  Filed  4-8-94;  8:45  am] 

BILUNC  CODE  4510-30-M 


Office  of  Federal  Contract  Compliance 
Programs 

Blaine  Construction  Co.,  Inc.; 
Debarment 

agency:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  Debarment,  Blaine 
Construction  Company,  Inc. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  Blaine  Construction 
Company,  Inc.  (hereafter  "Blaine"),  as 
an  digible  bidder  on  Government 
contracts  and  subcontracts  and  federally 
assisted  construction  contracts  and 
subcontracts.  The  debarment  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Blackwell,  Director  Program 
Policy,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Ave..  N\V., 
room  C-3325,  Washington,  DC  20210, 
(202-219-9430). 

SUPPLEMENTARY  INFORMATION:  On  March 
9,  1994,  pursuant  to  41  CFR  60-30. 32(c), 
the  Administrative  Law  Judge  issued  a 
Decision  and  Order:  (1)  Finding  Blaine 
in  violation  of  Executive  Order  11246, 
as  amended,  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  793).  and  the  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended  (38  U.S.C.  2012), 
and  their  respective  implementing 
regulations;  (2)  cancelling  all  Federal 
contracts  and  subcontracts  and  all 
federally  assisted  construction  contracts 
and  subcontracts  of  Blaine,  and  of  its 
officers,  (including  Bruce  T.  Blaine.  Ken 


Thompson,  and  R.  Kirk  Blosch).  agents, 
ser\'ants,  employees,  direct  or  beneficial 
owners,  divisions  or  subsidiaries,  and 
those  persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise;  declaring  Blaine 
ineligible  for  extensions  or  other 
modifications  of  any  existing 
Government  contracts  or  subcontracts; 
and  declaring  Blaine  and  its  successors, 
officers,  agents,  servants,  employees, 
direct  or  beneficial  owners,  divisions  or 
subsidiaries,  and  those  persons  in  active 
concert  or  participation  with  them  who 
receive  actual  notice  of  the  order  by 
personal  service  or  otherwise  ineligible 
for  the  award  of  any  Government 
contracts  or  subcontracts  for  at  least  160 
days  and  thereafter,  until  Blaine 
satisfies  the  Deputy  Assistant  Secretan,- 
for  Federal  Contract  Compliance 
Programs  that  is  in  compliance  v\ith 
Executive  Order  11246,  as  amended, 
section  503  of  the  Rehabilitation  Act 
and  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act.  A  copv  of 
the  Decision  and  Order  is  attached. 

Signed  April  1. 1994,  Washington.  DC. 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  Programs. 

In  the  matter  of  United  States  Departir.rnt 
of  Labor,  Office  of  Federal  Contract 
Compliance  Programs,  Plaintiff  v.  Blaine 
Construction  Company.  Inc.,  Defendant.  Qisf 
No:  94-OFC-4. 

Decision  and  Order 

By  Motion  received  February  2. 1994 
the  Solicitor  moved  for  Default 
Judgment  and  for  Sanctions  against 
defendant  Blaine  Construction 
Company,  Inc.,  (BCC)  for  failure  of  BCC 
to  request  a  hearing  or  to  respond  to  the 
Complaint  and  Requests  For  Admission, 
or  to  file  an  Answer  to  the  Amended 
Compliant. 

February  16, 1994 1  issued  an  ORDER 
TO  SHOW  CAUSE,  ordering  BCC  to 
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show  good  cause,  by  March  4, 1994  why 
the  Motions  of  the  Solicitor  should  not 
be  granted. 

No  response  has  been  received  to  the 
ORDER  TO  SHOW  CAUSE. 
Accordingly,  the  motions  of  the 
Solicitor  are  granted,  and  default 
judgment  is  hereby  entered. 

The  Plaintiffs  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  are 
attached  hereto,  made  a  part  of  this 
ORDER,  and  are  approved. 

It  is  so  Ordered. 
Edward  C  Burcfa, 
Administrative  Law  Judge. 

Service  Sheet 

Case  Name:  U.S.  Dept.  of  Labor  v.  Blaine 
Construction  Co.  Inc. 

Case  No.;  94-OFC-4. 

Title  of  Document:  Decision  and  Order. 

A  copy  of  the  above  document  was  sent  to 
the  following;' 

Thomas  S.  Williamson,  Jr..  Office  of  the 

Solicitor,  U.S.  Department  of  Labor,  Room 

N-2464.  200  Constitution  Ave.  NW.. 

Washington,  DC  20210.  Attn:  L.  Denise 

Calambos 
Blaine  Construction  Co.  Inc.,  2180  South 

2700  West  Sah  Lake  Qty.  UT  84119 
Division  of  Civil  Rights,  Office  of  the 

Solicitor.  U.S.  Dept.  of  Labor,  Room  N- 

2464.  200  Constitution  Ave.  NW.. 

Washington.  DC  20210  Attn;  Counsel  for 

Litigation 
Tedrick  A  Housh.  Jr.,  Regional  Solicitor.  U.S. 

Department  of  Labor,  2106  Federal  Office 

Bldg..  911  Walnut  Street,  Kansas  City,  MO 

64106 
Solicitor  of  Labor,  O/Solicitor— USDOL, 

Room  S-2002.  200  Constitution  Ave.  NW., 

Washington.  DC  20210 
Director,  Office  of  Administrative  Appeals, 

U.S.  Department  of  Labor.  Room  S--4309, 

200  Constitution  Ave.  NW.,  Washington, 

DC  20210 
Special  Counsel  to  the  Assist  Secretary  of 

Labor,  U.S.  Department  of  Labor, 

Employment  &  Training  Admin..  Room  N- 

4671.  200  Constitution  Ave.  NW.. 

Washington,  DC  20210 
Office  of  Federal  Contract  Compliance 

Programs.  U.S.  Department  of  L.abor,  Room 

C-3325.  200  Constitution  Ave.  NW.. 

Washington,  DC  20210. 

Dated:  March  9, 1994. 
Mae  Wong. 

United  States  Department  of  Labor 
Office  of  Administrative  Law  Judges 

In  the  matter  of:  United  States  Department 
of  Labor.  Office  of  Federal  Contract 
Compliance  Programs.  Plaintiff,  v.  Blaine 
Construction  Company.  Inc.,  Defendant.  Case 
No.  94-OFC-4. 


Plaintiffs  Proposed  Findings  of  Fact 
and  Conclusions  of  Law  * 

1.  Findings  of  Fact 

1.  Blaine  Construction  Company,  Inc. 
("BCC")  is  a  general  construction 
contractor  specializing  in  cement  mason 
work.  Defendant's  principal  place  of 
business  is  in  Salt  Lake  City,  Utah. 

2.  From  at  least  February  1992, 
through  March  1993,  Defendant  has 
held  a  Federal  or  federally  assisted 
construction  contract  of  $10,000  or 
more. 

3.  On  or  about  January  15. 1992. 
Bruce  T.  Blaine,  President  of  BCC. 
received  a  letter  from  OFCCP  notifying 
him  that  his  company  would  be  subject 
to  compliance  review. 

4.  On  March  10.  1992,  OFCCP 
commenced  a  compliance  review  of 
Defendant.  The  review  period  covered 
September  1991  through  February  1992. 

5.  On  March  20. 1992.  OFCCP  issued 
and  hand  delivered  to  BCC  a  Notice  of 
Violation  indicating  its  finding  that 
Defendant  was  not  in  compliance  with 
the  requirements  of  Executive  Order 
11246,  section  503,  and  VEVRA. 

6.  On  March  24, 1992,  OFCCP  and 
Defendant  entered  into  a  Conciliation 
Agreement  resolving  the  deficiencies 
identified  during  the  compliance 
review. 

7.  Defendant  agreed  in  the 
Conciliation  Agreement  to  provide 
OFCCP  with  two  personnel  activity 
reports.  The  reports  were  to  include 
information  on  the  number  of  vacancies, 
the  number  of  contacts  with  recruitment 
sources  made  to  fill  those  vacancies,  the 
number  of  applications  received,  the 
number  of  hires,  and  the  number  of 
regular  and  overtime  hours  worked  by 
Defendant's  employees.  This 
information  was  to  be  broken  down  by 
craft  and  Defendant  agreed  to  provide 
sjsecific  information  on  the  number  of 
women  hired  and  the  number  of  regular 
and  overtime  hours  worked  by  women. 

8.  The  Conciliation  Agreement  was  to 
remain  in  full  force  and  effect  until 
OFCCP  determined  that  Defendant  had 
submitted  two  acceptable  reports  as 
defined  by  the  Agreement. 

9.  The  first  personnel  activity 
summary  report  was  due  on  September 
15.  1992.  and  was  intended  to  cover  the 
period  of  March  1, 1992,  through 
August  31, 1992. 

10.  Defendant  did  not  file  a  personnel 
report  on  September  15. 1992. 

11.  On  September  16, 1992,  Ken 
Thompson.  Vice  President  of  BCC, 


>  All  the  statemenu  contained  in  this  document 
have  been  drawn  from  the  Amended  Administrative 
Complaint  and  OFCCP's  Requests  for  Admission. 
Because  BCC  never  answered  those  requests,  they 
should  be  deemed  admitted. 


contacted  OFXXIP  and  stated  that  he  did 
not  know  that  a  personnel  activity 
report  was  required.  Mr.  Thompson  told 
OFCCP  that  he  would  work  with  the 
controller  of  BCC  to  complete  the  report 
and  that  he  would  address  the  issue 
immediately. 

12.  On  or  about  September  18, 1992. 
BCC  received  a  letter  from  Joseph 
Gallegos,  District  Director  of  OFCCP. 
requesting  that  the  personnel  activity 
report,  which  was  due  on  September  15, 
1993,  be  forwarded  within  five  days. 

13.  On  September  24, 1992,  BCC  still 
had  not  provided  OFCCP  with  a 
personnel  activity  report  and  did  not 
return  a  phone  call  from  OFCCP's 
investigator. 

14.  On  September  25, 1992,  BCC 
failed  to  return  a  phone  call  from  the 
OFCCP  investigator  inquiring  about  the 
report. 

15.  By  letter  dated  October  6. 1992, 
OFCCP  notified  Defendant  that  it  was  in 
violation  of  the  Conciliation  Agreement 
for  failure  to  file  a  report.  OFCCP 
provided  Defendant  15  days  in  which  to 
respond. 

16.  BCC  received  OFCCP's  letter  on  or 
about  October  12. 1992. 

17.  Defendant  failed  to  demonstrate  in 
vkrriting  that  it  had  not  violated  the 
Conciliation  Agreement 

18.  On  October  14, 1992.  the  Vice 
President  of  BCC  called  OFCCP  and 
stated  that  OFCCP  would  have  the 
personnel  activity  report  by  November 
2. 1992. 

19.  BCC  failed  to  provide  OFtXP  with 
a  personnel  activity  report  on  November 
2,.1992. 

20.  On  November  6, 1992.  the  Vice 
President  of  BCC  assured  the  District 
Director  of  OFCCP  that  he  would  have 
BCC's  report  by  no  later  than  3:30  p.m. 
on  November  9. 1992. 

21.  BCC  failed  to  provide  OFCCP  with 
the  personnel  rejXMt  on  November  9, 
1992. 

22.  On  November  10, 1992,  the  Vice 
President  of  BCC  spoke  to  the  District 
Director  of  OFCCP  and  stated  that  the 
report  would  be  delivered  that  day. 

23.  BCC  failed  to  deliver  a  report  to 
OFCCP  on  November  10, 1992. 

24.  Defendant  has  never  filed  with 
OFCCP  the  personnel  activity  report 
originally  due  on  September  15. 1992. 

25.  Under  the  terms  of  the 
Conciliation  Agreement,  the  second 
personnel  activity  summary  report  was 
due  on  March  15, 1993,  and  was  to 
cover  the  period  of  September  1. 1992. 
through  February  28, 1993. 

26.  Defendant  failed  to  file  a  report  on 
March  15. 1993. 

27.  Defendant  agreed  in  the 
Conciliation  Agreement  to  notify 
employment  and  recruitment 
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organizations  when  job  vacancies  arose. 
Those  organizations  included  the 
Turning  Point  Program  and  the  Utah 
State  Job  Service. 

28.  BCC  has  failed  to  notify  those 
employment  and  recruitment 
organizations  of  any  job  vacancies  since 
signing  the  Conciliation  Agreement  on 
March  24, 1992. 

2.  Conclusions  of  Law 

1.  The  Office  of  Administrative  Law 
Judges  has  jurisdiction  over  this  matter 
pursuant  to  sections  201,  208,  and  209 
of  Executive  Order  11246,  and  41  CFR 
60-1.26  and  4 1  CFR  part  60-30  of  the 
Secretary  of  Labor's  implementing 
regulations.  This  Court  is  empowered  to 
issue  a  final  order  determining  whether 
BCC  is  in  current  violation  of  its 
contractual  obligations  under  the  Order 
and  its  implementing  regulations  and  to 
recommend  appropriate  remedies  and 
sanctions.  41  CFR  60-30. 32(c) 

2.  Defendant  is  a  Government 
contractor,  subcontractor  or  Federally 
assisted  construction  contractor  within 
the  meaning  of  the  Executive  Order, 
Section  503  and  VEVRA.  At  all  material 
times  BCC  has  been  subject  to  the 
contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  the  Executive  Order, 
section  503,  VEVRA  and  the 
implementing  regulations  issued 
thereunder. 

3.  At  all  times  pertinent  hereto. 
Defendant  has  been  required  to  abide  by 
the  affirmative  action  requirements  set 
forth  in  41  CFR  part  60^. 

4.  Defendant  breached  its  obligations 
under  the  Conciliation  Agreement 
entered  into  on  March  24,  1992. 

5.  The  actions  described  in 
paragraphs  1  to  28  supra  violate 
Executive  Order  11246,  Section  503, 
VEVRA  and  the  regulations 
promulgated  thereunder. 

6.  The  Executive  Order,  and  its 
implementing  regulations  authorize 
sanctions,  including  contract 
cancellation  and  debarment.  See, 
section  209  of  the  Executive  Order  and 
41  CFR  60-250.28  and  41  CFR  741.28. 


7.  Sanctions  are  appropriate  when  a 
contractor  has  failed  to  abide  by  the 
terms  of  conciliation  agreement,  and  is 
in  violation  of  the  Executive  Order. 

8.  For  these  reasons,  I  order  that  all  of 
BCC's  Federal  contracts  and 
suboontracts  immediately  be  canceled 
and  that  BCC,  its  officers,  agents, 
subadiaries,  and  successors,  be 
declared  ineligible  to  receive  any 
Government  contracts  or  subcontracts  or 
for  extensions  or  other  modifications  of 
any  existing  Government  contracts  or 
subcontracts,  for  a  period  of  at  least  180 
days,  and  thereafter  until  BCC  has 
demonstrated  to  the  Director  of  OFCCP 
that  it  has  established  and  will  carry  out 
emplo>Tnent  practices  in  compliance 
with  the  Executive  Order,  Section  503 
and  VEVRA. 

OFCCP  requests  that  these  proposed 
Findings  of  Fact  and  Conclusions  of 
Law  be  adopted  by  the  Administrative 
Law  Judge. 

Respectfully  Submitted, 
Thomas  S.  Williamson,  Jr., 
Solicitor  of  Labor. 
James  D.  Henry, 
Associate  Solicitor. 
DebrB  A.  Millenson, 
Sen  icr  Trial  A  ttorney. 
L.  Denise  Galambos, 
Attorney. 

U.S.  Department  of  Labor,  Office  of  the 
Solicitor,  Division  of  Civil  Rights,  200 
Constitution  Ave.,  NVV..  Room  N-2464, 
Washington,  DC  20210,  (202)  219-8000. 

Attorneys  for  Plaintiff. 

[FR  Doc.  94-8583  Filed  4-8-94;  8:45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 

Appendix 


Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a]  of 
subchapter  D,  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  April  21, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  April  21,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  room 
C-4318,  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  4th  day  of 
April,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Location 

Date  re- 
ceived at 
Governor's 
office 

Petition  No. 

Articles  produced 

Frigidaire  Company;  Athens  Range  Pro<l- 
ucts  (Co.). 

Boss  Manutacturing  Company  (Wkrs)  

B  and  B  Garment  Works  (Co.)  

Attiens,  T 

El  Paso,  ■ 
Parsons, 
Casper,  V 
St.  Steph 

Conyers, 

u 

03-'21/94 

Oa'21/94 
03/22/94 
03/25/94 
03/2a'94 

03/28/94 

NAFTA-00058  .... 

NAFTA-00059  .... 
NAFTA-00060  .... 
NAFTA-00061  .... 
NAFTA-00062  .... 

NAFTA-O0063  .... 

GR  Style  Range  (stove). 

Leather  work  gloves. 

Active  wear  tor  men  and  women. 

rx 

TN 

VY  

m,  SC 

GA  

WOTCO  (Wkrs)  

Reliance  CommTTech;   Reliable   Electric 

Division  (Co.). 
USA  Enterprises,  Inc.  (Wkrs)  

Dump  beds  for  heavy  mining  equipment. 
Enclosures  for  telecommunications. 

Men's  pants. 
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APPE^40^X— Continued 


Petitioner  (uniorVwortcers/finn) 


ABEPP  Acquisition  CofpTDBA  Abbot  and 

Co;  Manchester  Division  (Co.). 
Layne  and  Bowler;   Division  of  Auroa 

Pump  Company  (Wkrs). 
International  Paper  Container  Division; 

Container  Division  (Wkrs). 
Standard  Products  Company;  Campbell 

Plastics  (iUE). 
Innetech,  Inc.;  Production  (Wkrs)  


Location 


Manchester.  TN  . 

Memphis,  TN  

Presque  Isle,  ME 
Schenectady,  NY 
Roanoke.  VA  ..... 


Date  re- 
ceived at 
Governor's 
office 


03^29/94 
03/29/94 
Oa/30/94 
03/30/94 
03/31/94 


Petition  No. 


NAFTA-00064  .... 
NAFTA-00065  .... 
NAFTA-00066  .... 
NAFTA-00067  .._ 
NAFTA-OOOeS  .... 


Artides  produced 


Electrical  wiring  harnesses. 

Verbcle  turt)ine  pumps. 

Comjgated       containers       (cadboard 

boxes). 
Automotive  txxly  side  molding. 

Plastic  lens  (plastic  lens  fabrication  sys- 
tem). 


|FR  Doc  94-8584  Filed  4-^-94;  8;45  am] 

BILUNG  CODE  451(>-«>-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Arts  m  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended  notice  is 
hereby  given  that  a  meeting  of  the  Arts 
in  Education  Advisory  Panel  (Arts  Plus 
I  Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  April  26-28, 1994. 
The  panel  will  meet  from  9  a.m.  to  5:30 
p.m.  on  April  26,  from  9  a.m.  to  5:30 
p.m.  on  April  27,  and  from  8:30  a.m.  to 
5  p.m.  on  April  28.  The  meeting  will  be 
held  in  Room  730,  at  the  Nancy  Hanks 
Center,  1100  Peimsylvania  Avenue, 
N\V.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:15  p.m.  to  5  p.m. 
on  April  28  for  a  Policy  Discussion  and 
Guidelines  Review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on 
April  26-27  and  8:30  a.m.  to  3:15  p.m. 
on  April  28,  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)(6)  and  (9){B)  of  section 
552b  of  title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 


approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532, 
TYY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  OfTicer.  National 
EndowTnent  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  April  6.  1994. 
Yvonne  \f.  Sabine, 

Director.  Office  of  Panel  Operation,  National 

Endowment  for  the  Arts. 

[PR  Doc  94-8598  Filed  4-8-94;  8:45  am] 

BILUNG  COOC  7M7-01-M 


NUCI.EAR  REGULATORY 
COMMISSION 

Proposed  Generic  Letter  Titled  "Marfc  i 
and  Marfc  H  Steel  Containments;" 
Decision  Not  To  Issue 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  decision  not  to  issue 
a  proposed  generic  letter. 

summary:  On  November  21.  1992,  the 
NRC  published  a  proposed  generic  letter 
in  the  Federal  Register  (57  FR  54860) 
for  public  comment.  The  proposed 
generic  letter  recommended  actions  to 
be  taJcen  by  licensees  of  operating 
boiling-water  reactor  plants  with  Mark  I 
and  Mark  II  steel  containments  to 
implement  certain  inservice  inspection 
procedures  that  would  preventa 
potential  inadvertent  loss  of 
containment  integrity  and  maintain 
continued  conformity  with  their 
licensing  bases.  The  comment  period  for 
this  proposed  generic  letter  expired  on 


December  21, 1992.  Comments  wen 
received  from  eleveo  organizations:  six 
from  nuclear  utilities,  two  Erooi  industry 
groups,  two  bora  architect/engineering 
companies,  and  one  from  a  citizens 
group.  Only  the  citizens  group 
supported  the  issuance  of  the  proposed 
generic  letter.  As  an  alternative  to  the 
proposed  generic  letter,  the  two 
industry  groups,  the  Nuclear 
Management  and  Resources  Council 
(NUMARC)  and  the  Boiling  Water 
Reactor  Owners'  Group  (BWROG). 
proposed  a  model  containment 
inspyection  program  (OP)  which  they 
believe  to  be  cost  effective  and  to  be 
able  to  resolve  the  concerns  of  the  NRC 
staff.  The  six  nuclear  utilities  and  two 
architect/engineering  companies 
indicated  their  support  for  the  OP. 
Concurrent  with  the  proposal  of  the  CIP. 
the  American  Society  of  Mechanical 
Engineers  (ASMEJ  has  developed 
containment  inspection  criteria  that  the 
NRC  will  consider  for  implementation 
through  the  rulemaking  process.  The 
NRC  staff  has  determined  that  the 
concerns  with  Mark  I  and  Mark  11 
containment  inspections  will  be  best 
addressed  within  the  context  of  any 
NRC  rulemaking  on  the  ASME 
containment  inspection  criteria. 
Therefore,  the  NRC  has  decided  not  to 
issue  the  proposed  generic  letter. 

DATES:  Not  applicable. 

ADDRESSES:  Not  applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.P.  Tan  (301) 504-3315. 

SUPPLEMENTARY  INFORMATION:  The 
NUMARC  and  BWROG  CIP  is  also 
addressed  in  a  NRC  letter  to  Mr.  Lesley 
A.  England,  BWROG  Chairman,  dated 
February  3, 1994.  This  letter  is  available 
in  the  Public  Document  Room  under 
accession  number  9402090256. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  April  1994. 
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For  the  Nuclear  Regulatory  Commission. 
Andrew  J.  Kugler, 

Acting  Chief,  Generic  Communications 
Branch.  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Beactor 
Regulation. 

IFR  Doc.  94-8549  Filed  4-8-94:  8:45  ami 

BILUNO  CO06  7590-01-M 


Docket  No.  50-289 

GPU  Nuclear  Corp.;  Three  Mile  Island 
Nuclear  Station,  Unit  1;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  Mr.  Robert  Gary 
(Petitioner),  on  behalf  of  the 
Pennsylvania  Institute  for  Clean  Air 
(PICA),  dated  July  10,  1992.  regarding 
the  Three  Mile  Island  Nuclear  Station, 
Unit  1  (TMI-1). 

The  Petitioner  alleged  a  number  of 
deficiencies  with  offsite  emergency 
planning  for  Three  Mile  Island  that,  in 
the  Petitioner's  view,  rendered 
evacuation  plans  "essentially  non- 
operational."  Petitioner  requested  that, 
upon  verification  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  of  these  deficiencies,  the 
Commission  order  the  "power  down  '  of 
TMI-1  and  not  permit  power  operations 
until  the  discrepancies  are  corrected 
and  a  valid,  workable  emergency 
evacuation  plan  is  in  place.  The  notice 
of  Receipt  of  Petition  for  Director's 
Decision  under  10  CFR  2.206  was 
published  in  the  Federal  Register  on 
August  13.  1992  (57  FR  36415). 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  the 
Petition.  The  reasons  for  this  denial  are 
explained  in  the  "Director's  Decision 
Under  10  CFR  2.206"  (DD-94-G3), 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
room,  the  Gelman  Building,  2120  L 
Street,  NVV.,  Washington,  DC  20555,  and 
at  the  Local  Public  Document  room  for 
TMI-1  located  in  the  Government 
Publications  Section,  State  Library  of 
Pennsylvania,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105.      ' 

A  copy  of  the  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  to  review  in  accordance 
with  10  CFR  2.206(c).  As  provided  in 
this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of  the 
issuance  of  the  Decision,  unless  the 
Commission,  on  its  own  motion. 


institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  31sf  day 
of  March  1994. 

For  the  Nuclear  Regulatory  Commission. 

WillUm  T.  Russell, 

Director.  Office  ofXuclear  Reactor 
Reguhtion. 

[FR  Doc.  94-8547  Filed  4-8-94:  8:45  am) 

BILLINC  CODE  7S90-01-M 


Consideration  of  Amendment  to 
Chemetron  Corporation  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulator>' 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SUB-1357,  issued  to 
Chemetron  Corporation,  for  the 
decommissioning  of  its  facilities  at  the 
Bert  Avenue  site  in  Newburgh  Heights, 
Ohio,  and  at  the  Harvard  Avenue  site 
and  McGean-Rohco  complex  in 
Cuyahoga  Heights,  Ohio. 

The  licensee  requested  the 
amendment  in  a  letter  dated  March  24, 
1994,  subsequent  to  its  submittal  of  a 
remediation  plan  for  the  Bert  Avenue, 
Harvard  Avenue,  and  McGean-Rohco 
sites.  The  amendment  would  authorize 
the  licensee  to  decommission  the  Bert 
Avenue,  Harvard  Avenue,  and  McGean- 
Rohco  sites  in  accordance  with  the 
remediation  plan  and  to  dispose  onsite 
a  portion  of  the  depleted  uranium 
contaminated  wastes. 

Contamination  at  the  facility  resulted 
from  chemical  catalyst  production 
operations,  using  depleted  uranium, 
that  took  place  from  1965  to  1972. 
Remediation  at  the  site  was  attempted 
with  varying  levels  of  effort  since  1972. 

The  NRC  will  require  the  licensee  to 
remediate  the  Bert  Avenue,  Harvard 
Avenue,  and  McGean-Rohco  sites  to 
meet  the  NRC's  criteria,  and,  during  the 
decommissioning  activities,  to  maintain 
effluents  as  low  as  reasonably 
achievable. 

Prior  to  the  issuance  of  the  proposed 
amendment,  the  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

The  NRC  hereby  provides  notice  that 
this  fs  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  Informal  Hearing 
Procedures  for  Adjudication.s  in 
Materials  Licensing  Proceedings,  of  the 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a)  any  person 
whose  interest  may  be  affected  by  this 


proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(c), 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville,  MD 
20852; or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requester  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
he  .served,  by  delivering  it  personally  or 
by  mail,  to: 

(1)  The  applicant,  Chemetron 
Corporation,  to  the  attention  of  Mr. 
David  Sargent,  President,  2100  New 
River  Center,  200  East  Las  Olas 
Boulevard,  Fort  Lauderdale,  FL  33301; 
and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  informal  Hearing  Procedures 
for  Adjudications  in  Material  Licensing 
Proceedings  in  10  CFR  part  2.  subpart  L. 

For  further  details  with  respect  to  tiie 
proposed  action,  see  the  licensee's 
request  for  license  amendment  dated 
March  24.  1994,  and  the  remediation 
plan,  dated  October  1,  1993,  and 
remediation  plan  supplements  dated 
November  1, 1993,  and  November  11, 
1993,  which  are  available  for  inspection 
at  the  NRC's  Local  Piiblic  Document 
Room  at  the  Garfield  Heights  Branch 
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Library,  in  Garfield  Heights,  Ohio,  and 
at  the  NRC's  Public  Document  Room, 
2120  L  Street  N\V..  Washington.  DC. 

Diited  at  Rockville,  Mar\  hi.nd.  this  4th  dav 
of  April,  1994. 

Tor  the  Nuclear  Regulatory  Conimi.ssion 
fohn  H.  Austin, 

('.h.it'f.  Decommissiordng and Ih auluton' 
/jsi.es  Branch,  Dixision  of  Lr»-Li\f!  WnstP 
Afa.niJijenjpnf  and  DerGm:r.:<.-  hnin^.  Office  of 
.\t.(  Itrar  Siiterial  Safety  and  Si  ff  innards. 
IFK  Doc.  94-8548  Filed  4-8-94;  8  Af,  nn\] 
BXLING  CODE  759O-01-M 


PENSION  BENEFIT  GUA.S.ANTY 
CORPORATION 

Request  for  a  Ccilection  of  Information 
Under  the  Paperwork  Reduction  Act; 
Customer  Satisfsction  Fociis  Groups 

AGENCY:  Pension  Benrfit  Ciunrnntv 

Corporation. 

ACTiON:  Notice  of  requrst  fnp  OMR 

approval. 


SUMMARY:  The  Pension  Bi-neflt  Cuaranty 
Corporation  ("PBGC")  has  requested 
ti-.it  the  Office  of  Management  and 
r.uuf;et  I'OMB")  approve  a  new 
<  nilt'Ction  of  information  undf^r  the 
rnperwork  Reduction  .^c  t  The  purpose 
of  this  information  collection,  which 
will  be  conducted  through  focus  group 
nieetings.  is  to  help  the  agency  assess 
the  efficiency  and  effectiveness  with 
vsiiic!)  it  serves  participants  and 
beneficiaries  and  design  actions  to 
address  identified  problems  The  effect 
of  ti-.is  notice  is  to  advise  the  public  of 
the  PBGC's  request  for  OMB  approval 
of.  and  to  solicit  public  t  oninient  on, 
this  collection  of  information. 
ADDRESSES:  All  written  comments  (nt 
least  three  copies)  should  be  addressed 
to:  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Pension  Benefit  Guarantv 
Co.-poration.  725  17th  Street,  N'W.,  room 
320ri,  Washington.  DC  2050.3.  The 
request  for  approval  will  be  available  for 
public  inspection  at  the  PBGC 
Co:nniij:iications  and  Public  Affairs 
Deparl;.ient.  suite  240.  1200  K  Street, 
N"\V..  Washington.  DC  20005,  i)etween 
tile  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renae  R.  Hubbard,  Special  Counsel,  or 
Holli  Beckerman  Jaffe.  Attorney.  Office 
of  the  General  Counsel.  Suite  340.  1200 
K  Street.  NW..  Washmgton,  DC  20005. 
202-326--t024  (202-326-4179  for  TFY 
.nnd  TDD).  (These  are  not  loll-free 
luimbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1080  (44 
r.S  C.  Chapter  35)  establislu-s  policit's 


and  procedures  for  controlling  the 
paperwork  burdens  imposed  by  Federal 
agencies  on  the  public.  The  Act  vests 
the  Office  of  Management  and  Budget 
(OMB)  with  regulatory  responsibility 
over  these  burdens,  and  OMB  has 
promulgated  rules  on  the  c  learance  of 
collections  of  i.^.formaticn  by  Federal 
agencies. 

E.xecutive  Order  128fi2,  Setting 
Customer  Ser.  i< :e  Standards,  states  that, 
in  order  to  carry  O'lt  the  principles  of 
the  National  P«:rfcrmance  Review,  the 
^edl'^':l  Gcvemment  n;act  l.-e  customer- 
driven.  It  directs  all  executive 
depiirtments  and  ag'r'ncies  that  provide 
sienificant  sen.  ices  di-^valv  to  t.he 
pu'^r.  to  pr.cvido  these  iservices  in  a 
n;a;iner  t!iat  seek~;  'o  meet  the  customer 
servic  e  standa'-ds  estab!i<^hed  in  the 
Execui  ^.e  Order 

In  1^1-2.  the  Pensio!-.  Benefit  Guarantv 
Corporation  (  I'BGC"!  began 
estnhl.siiing  forma!  customer  .service 
standards  through  a  \  oluntary  Customer 
Satisf,'-rt  on  S.irvey.  The  ultimate  goal  of 
the  Pr>GC's  Customer  Satisfaction 
Survey  data  is  to  assist  its  program 
mana^fTS  in  assessing  the  efficiency  and 
eifectiveness  of  their  programs  serving 
participor.ts  ond  in  des.gning  actions  to 
addre.ss  identified  problerr.s.  PBGC's 
initial  sur\ey  program  was  part  of 
PBGC's  effc.-t  to  address  the 
requirements  of  the  Chief  Financial 
Officers  At1  of  icqo  (CFOs  Act).  31 
U  S.C.  501  pt  seq  .  which  requires  the 
CFO  of  each  age:u:y  covered  by  the  Act 
to  df.eiop  an  integrated  aj;ency 
accouiiting  and  financial  measurement 
system  providing  for  the  'systematic 
measurement  of  perforfna:ice."  That 
survey  al.so  conformed  to  the  OMB- 
established  Task  Force  agreement  that 
customer  satisfaction  can  be  measured 
by  a  survey  of  a  statistically  valid 
sample  of  people  receiving  the  agencies' 
ser\ii:es. 

The  O.N^B-approved  methodology  for 
PBGC's  sur\ey  program  was  an  initial 
pilot  siirvey  involving  200  customers 
followed  by  annual  large  scale 
telephone  Und.  if  necessary,  follow -up 
mail)  surveys  involving  approximately 
4.000  customers.  The  pilot  was 
conducted  in  1992.  PBGC  has 
determined,  however,  that  the  planned 
telephone  surveys  will  be  unnecessariiv 
costly  (compared  to  mail  surveys)  and 
that  the  use  of  information  learned  from 
focus  groups  will  enhance  the  value  of 
any  larger  survey.  The  PBGC,  therefore, 
has  det;ided  to  comply  with  Executive 
Order  12862  through  a  two-step 
methodology  that  it  believes  will  be 
more  cost-effedive  and  produce  more 
accurate  results,  i.e..  focus  groups 
followed  bv  mail  survevs. 


Because  the  mail  survey  questions 
will  depend,  in  part,  on  the  customer 
expectations  identified  in  the  focus 
group  meetings,  the  PBGC  is  requesting, 
at  this  time,  approval  of  the  focus  group 
information  collection  only.  The  PBGC 
will  publish  an  additional  notice,  with 
request  for  comments,  on  the  second 
step  of  the  proposed  methodologv.  i.e., 
the  mail  survey,  at  a  later  date. 

This  vcluritary  collection  of 
infcr:natio:i  will  put  a  slight  burden  on 
a  very  small  percentage  of  the  public. 
Thr<:'e  ff(  us  grncD  meetings  of  10  to  12 
f  ustomers  will  be  held.  The  36 
cus'.cmers  w:!!  be  selected  from  the 
325  000  participants  and  beneficiaries 
in  PiiGC-trus'ji'd  prnsicn  plans.  The 
PBCtC  estirruT.es  tlsat  the  total  burden 
hours  for  each  respondent  w  ill  be  3 
hours,  cons. .-ting  of  a  fc>cus  group 
meeting  la«ti;iB  2  hours  and  round-trip 
transportation  !i:.ie  of  1  hour,  for  a  total 
of  108  burden  hours  (36  respondents  at 
an  estimated  3  hours  each). 

l.-^-um!  at  Wiishi.ngtwn,  !>::,  this  5lh  dov  i.f 
Apr;i.  1994. 
Martin  Slate. 

£\e(  iitive  Dirfctcr.  ^^'P.^.•o^  Benpfil  Ctiarrinty 
Cnrprratirn 

|FR  Do(    ^4-8519  Filrd  4-8-94   8:4S  .ini 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  S4-33862;  International  Sertes 
Release  No.  645] 

Notice  of  Modification  of  Class 
Exemption  Letter  Regarding 
Application  of  Cooling-Off  Periods 
Under  Rule  10b-6  to  Distributions  of 
Foreign  Securities 

On  March  4,  1993,  the  Division  of 
Market  Regulation  ("Division"),  acting 
pursuant  to  delegated  authority,  granted 
an  exemption  from  Rule  lOb-6  under 
the  Securities  Exchange  Act  of  1934 
("Exch.ange  Ac:t")  with  respect  to  t.he 
appii<:ation  of  tlie  "cooliiig-c'l"  periods 
contained  in  Rule  lOb-6  during 
distributions  of  foreign  securities  in  the 
United  States.  .See  Securities  Exchange 
Act  Release  No.  31943  (March  4,  1993). 
58  FR  13288  ("1993  Exemption  Letter"). 

Bvised  upon  its  experience  with  the 
1993  Exemption  Letter,  on  April  4, 
1994,  the  Division  sent  the  following 
letter  to  Marc  E.  Lackritz,  President. 
Swurities  Industry  Association, 
.modifying  c;crtain  conditions  of  the 
1993  Exemption  Letter.  These 
modifii  otions  supersede  the  1993 
Exemption  Letter  and  are  published  to 
provide  notice  of  ♦he  modifications. 
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Dated:  Aprils.  1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

.April  4. 1994. 

Marc  E.  Lackritz,  Esq. 

President.  Securities  Industry  Association. 

UOl  Eye  Street,  NW.,  Suite  1000, 

Washington.  DC  20005-2223. 

Be:  Application  of  Cooling-Off  Periods  Under 
Pule  10t>-6  to  Distributions  of  Foreign 
Securities  File  S'o.  TP  94-1 1 

-  Dear  Mr.  Lackritz:  On  March  4.  1993,  the 
Commission  granted  an  exemption  from  Rule 
lOb-6  ("Rule  lOb-6'  or  "Rule"] '  under  the 
Securities  Exchange  Act  of  1934  ("Exchange 
Act")  with  respect  to  the  application  of  the 
■■cooIing-ofT"  periods  contained  in  Rule  10b- 
6  during  distributions  of  foreign  securities  in 
the  L'nited  .States.^  Based  upon  its  experience 
with  the  1993  Exemption,  the  Commission 
has  determined  to  modify  that  exemption  as 
set  forth  below.  The  exemption  from  Rule 
lOb-6  granted  herein  supersedes  the  1993 
Exemption. 

To  facilitate  multinational  distributions  of 
foreign  securities,  the  Commission  has 
determined  to  grant  an  exemption  from  Rule 
lOb-6  under  the  Exchange  Act  that  clarifies 
the  application  of  the  Rule's  cooling-off 
periods  to  foreign  securities. ^  The  exemption 
permits  participants  in  a  distribution 
("distribution  participants"!  of  foreign 
securities  in  the  L'nited  States  and  their 
"affiliated  purchasers,"*  to  bid  for  and 
purcha.se  such  securities,  any  securitit^  of 
the  .same  class  and  series,  or  any  right  to 
purchase  such  securities  (collectively, 
"related  securities")  in  solicited  brokerage 
and  principal  transactions  until  two  or  nine 
business  days  prior  to  the  commencement  of 
offers  or  sales  of  the  foreign  security  lx;ing 
distributed  in  the  United  States,  subject  to 
certain  conditions  as  more  fully  described 
below. 5 


'17a-"R240.10b-6. 

•>  Securities  ELxcbinge  Act  Release  No.  32  943 
(March  4,  1993).  58  FR  13288  ("igga  ELxemplionl 

'  For  purpijses  of  this  exemption,  the  te.Tn 
"foreign  security"  means  a  .security  is.sued  bv  a 
"foreign  government"  or  a  "foreign  private  issuer." 
as  those  terms  are  defined  under  Rule  3b— 4  under 
the  Exchange  Ad.  17  CFR  240.3b-4.  Cf  Proposed 
Rule  3b-10(d),  Securities  Exchange  Act  Release  No. 
28733  (Januarv  3,  1991).  56  FR  820.  822  ("Rule  3b- 
10  Re!e.ise "). 

■•"Affi'irfi.-;d  purch.iwr"  is  defined  in  17  CFR 
240.10b-6(c  )(6).  Generally,  an  affiliated  piirch.^s.T 
includes  Hny  person  acting  in  concert  with  the 
issuer  or  other  person  making  the  distributior..  ar.v 
affiliate  who  directly  or  indi.-«!ctly  controls 
purchases  by  the  issuer  or  o;hcr  person,  or  whose 
purchases  are  controlled  by  or  under  common 
control  with  the  issuer  or  o:h^r  person;  a  brok-er- 
dealer  affiliate;  and  a  non-broker-dealer  afHliate  t.h.^t 
regularly  purchases  securities  for  its  own  acrour.t 
or  for  another's  account  or  recommends  or  exprti.se.s 
investment  discretion  with  respect  to  the  p;jr(  Kase 
or  sale  of  securities. 

•>  In  Letter  wgarding  Rule  106-6  Interpretation  of 
■Business  Day-  l]u\y  29,  1991),  [19911  Fed.  Sec.  L. 
Rep.  (Cr.H)1  79.751  (hereinafter  "Business  Day 
Letter"],  the  Division  of  Market  Regulation 
("Division")  took  the  interpretive  position  lh.it  the 
exceptions  to  the  Rule  contained  in  paragraphs 
(aX4)(v).  (a)(4)(xi).  and  (8)(4)(xii)  were  available  to 
"specified  foreign  securities  markets,"  as  defined  in 


I.  Rule  lOb-6 

Rule  lOb-6  is  an  anti-manipulation  rule 
that  is  intended  to  prevent  |>art)cip>ants  in  a 
distribution  of  securities  from  artificially 
conditioning  the  market  for  the  securities  in 
order  lo  facilitate  the  distribution,  and  to 
protect  the  integrity  of  the  securities  trading 
markat  as  an  indepyendent  p.ricing 
mechanism.  The  Rule  prohibits  issuers, 
underwriters,  prospective  underwriters, 
dealers,  brokers,  and  other  persons  who  hd\-e 
agreed  to  participate  or  are  particip.iting  in 
the  distribution  and  their  affiliated 
purchasers  from  bidding  for  or  purchasing,  or 
inducing  others  to  purchase,  the  securities 
being  distributed,  or  any  related  security, 
until  they  have  completed  their  participation 
in  the  distribution. 

Rule  lOb-6  contains  exceptions  to  its 
general  prohibitions  that  are  intended  to 
permit  an  orderly  distribution  of  securities  or 
to  limit  disruptions  in  the  market  for  the 
securities  being  distributed.  The  exceptions 
to  the  Rule  contained  in  paragraphs  (a)(4)(v). 
(a)(4)(xj).  and  (a)(4)(xii)  permit  distribution 
participants  to  bid  for  or  purchase  the 
distribution  securities  and  related  securities 
in  principal  transactions  until  two  or  nine 
business  days"  before  the  commencement  of 
offers  or  sales  of  such  securities  {e.g..  the 
effective  date  of  the  registration  statement  in 
the  case  of  public  offerings).  Whether  the 
security  qualifies  for  the  use  of  the  two  or 
nine  business  day  cooling-off  period 
contained  in  the  exceptions  depends  upon 
the  price  and  public  float  of  the  subject 
security.  For  stock  with  a  minimum  share 
price  7  of  USS5.00  and  a  public  float "  of  at 
least  400,000  shares,  the  cooling-off  period  is 
two  business  days.  For  other  securities,  the 
cooling-off  period  is  nine  business  days. 

n.  Application  of  the  Rule  to  Multinational 
Offerings 

SinGE  shortly  after  the  Commission 
adopted  Rule  lOb-6  in  1955.  the  Commission 
has  taken  the  position  that,  with  respect  to 
multinational  distributions  occurring  In 
whole  or  in  part  in  the  United  States.  Rule 
lOb-6  applies  to  all  distribution  pa.1icipants 
and  their  affiliated  purchasers,  wherever  they 
are  located  or  effect  transactions.  9  Thus, 


Proposed  Rule  3b-10(fl.  Ruls  3b-12  Rele.^se.  56  FK 
at  822.  Business  Day  Letter  aX  1  79.751  :i.3.  The 
exemption  granted  herein  replaces  t.h.it  interpretive 
position  of  the  Division. 

"The  two  business  day  cooling, -cff  period  hns 
been  i;iterpre|pd  as  a  period  of  n.T  I'ss  than  48 
hours  immediately  prior  to  the  cnr.jnencement  of 
offers  or  sales  of  the  secuntiss  bei.ng  distributed 
where  siich  period  I'.cludes  two  C-o.-nple'e  trading 
davs  {it.  including  »a.Tie  ddy  opening  and  clor.r.g) 
in  the  principal  market  for  the  srrurily  The  nine 
busines*  day  coolirg-off  period  is  cairulaied  in  a 
similar  rnanner.  See  Business  Day  Letter. 

'  In  fi»ner«l,  the  share  price  is  the  average  price 
over  a  two- week  period.  See  17  OR  240.10b- 
B(C)(7). 

"The  public  float  is  calculated  bv  s.it)trnci;ng 
from  th«  total  number  ^f  shares  of  str<»  outstanding 
the  number  of  shares  held  by  offi  .ers.  directors,  and 
any  per»ons  who,  directly  or  iiiriirf  rt.'y.  are  the 
owners  of  10%  or  more  of  the  sto  li  in  di.stribution. 
17CFR240  10b-6(c)(7). 

"See.  e/;..  Letters  regarding  Royal  D.itch 
Petroleum  Co.  (December  23.  1957);  Philips  .Ni.V 
(Vt.iv  15.  1962):  Standard  Oii  Co  (New  ]ene\] 


when  a  distribution  occurs  in  the  United 
States,  the  restrictions  of  Rule  lOb-6  apply  to 
the  activities  of  non-U.S.  distribution 
participants  conducted  outside  the  United 
.States. 

While  the  fundamental  restrictions  of  the 
Rule  apply  to  all  distributions  in  the  United 
States,  the  availability  of  the  cooling-off 
periods  contained  in  paragraphs  (a)(4)(v), 
(a)(4)(xi).  and  (a}(4)(xii)  of  the  Rule  with 
respect  to  foreign  securities  is  not  clear 
because  not  all  of  the  terms  and  the 
assumptions  underlj-ing  Rule  lOb-6  made 
concerning  domestic  securities  appear  to  be 
valid  with  respect  to  foreign  securities.  For 
example,  ba.sed  on  its  experience  with  the 
U.S.  markets,  the  Commission  determined 
th.it  it  was  appropriate  to  provide  a  shorter 
cooling-off  period  for  securities  trading  at 
USS5.00  or  more  per  share  (and  having  a 
minimum  public  float).  This  may  not  be  an 
appropriate  price  level  for  foreign  securities 
because  the  shares  of  many  substantial 
foreign  issuers  trade  at  prices  below  the 
equivalent  of  USS5.00  per  share.  Foreign 
spcurities.  moreover,  rarely  (if  ever)  trade  in 
U.S.  dollars.  Accordingly.  the«USS5.00  price 
requirement  literally  cannot  be  satisfied  for 
such  securities.'"  Also,  the  Rule's  method  lor 
determining  a  security's  price  incorporates 
U.S.  market  features  that  do  not  apply  to 
foreign  securities  transactions." 

Moreover,  unlike  the  case  with 
transactions  effected  by  U.S.  distribution 
participants.'z  the  Commission  does  not  have 


(Febnia-n/  6. 1970):  S.S.  Kresge  ft  Co.  (April  14. 
1972).  For  purposes  of  Rule  lOb-6.  the  term 
"distribution"  means  an  offering  of  seciirities. 
whether  or  not  subject  to  registration  under  the 
Securities  Act  of  1933.  that  is  distinguished  from 
ordinary  trading  transactions  by  the  magnitude  of 
the  offering  and  the  presence  of  special  selling 
efforts  and  selling  method*.  17  CFR  240.10b-6(c)IS) 
•     '"Foreign  secu.-ities  trading  In  the  form  of 
ordinary  shares  or  depositary  shares  qualify  for  the 
exceptions  providing  for  two  business  day  cooling- 
off  periods  if  the  foreign  ordinary  or  depositary 
shares  have  a  minimu.-n  share  price  of  USS5.o6  and 
a  public  float  of  at  !p.asl  400,000  shares  In  the 
Unir<>ii  States.  If  either  the  ordinary  shares  or 
depositary  share?  qualify  in  the  United  States  for 
the  cooling-off  periods  contained  in  the  Rule  10l>- 
6  exi  ( ptions.  ba.sed  on  the  USS5  00/400.000  share 
criteria,  ihe  ordinary  and  depositary  .shares 
where\er  traded  also  would  qi;alify  for  Ihe  cooling- 
off  periods  under  Ruie  !0b-6.  Where  foreign 
ordiaary  or  depositary  shares  trading  in  the  Dnifrd 
.States  do  not  satisfy  the  US$5.OO/40O,0OO  share 
I -it^ria.  transactions  in  foreign  ordinary  or 
deposit.-!ry  shares  may  qualiK-  for  the  exemption 
granted  herein.  If  oiihcT  the  ordinary  shares  or  t.Se 
cl?positdr\'  shams  qualify  for  this  exemption, 
cislribuljon  participants  and  their  affiliated 
pu.'cha.sers  could  effect  transactions  in  the  foreign 
ordinary  or  depo.sitary  shares  until  the 
cominencement  of  the  applicable  cooling-off  period 
in  all  jurisdictions,  includi.ig  the  United  Stale*. 
subject  to  the  tc-rms  of  Ihe  exemption. 

1 '  For  example,  paragraph  (c)(7)  of  Rule  lOb-6 
references  the  last  sale  reporting  mechanism  (or 
swuritios  trading  in  the  US.  securities  markets. 

"In  particular.  Rule  17a-3  under  the  Exchange 
Act.  17  CFR  240.1 7a-3.  requires  that  broker-deale.-s 
mai.e  records  of,  inter  alia,  each  securities 
transaction  effected  for  customer  or  proprietary 
accounts.  Moreover.  Rule  17a— 4  under  the 
Exchange  Act.  17  CFR  240.17a-l,  requires  that  such 
records  be  maintained  for  specified  periods,  and 
that  the  records  be  promptly  furnished  to  the 
Commission  upon  request. 


Federal  Register  /  Vol.  59.  No.  69  /  Monday.  April  11.  1994  /  Notices 


17127 


a  comparable  ability  to  obtain  records  of 
transactions  in  foreign  securities  markets  by 
non-U. S.  participants.  This  can  hamper  the 
Commission's  ability  to  determine  whether 
foreign  distribution  participants  have 
observed  the  restrictions  of  the  Rule,  or  have 
otherwise  engaged  in  manipulative  activity 
during  the  distribution  period.  Particularly  in 
the  context  of  the  short  time-frames 
contained  in  the  cooling-ofT  periods,  it  is 
essential  that  the  Commission  be  able  to 
obtain  prompt  access  to  transaction 
information  where  manipulative  activitv 
appears  to  have  been,  or  to  be,  taking  place 
during  a  distribution  to  U.S.  investors.  As  a 
result  of  these  uncertainties,  the  Commission 
has  taken  the  position  that  the  cooling-off 
periods  contained  in  paragraphs  (a)(4)(v), 
|a)(4Kxi).  and  (aK4)(xii)  are  not  automatically 
available  with  respect  to  distributions  of 
foreign  securities  made  in  whole  or  in  part 
in  the  I'nited  States." 

The  Commission  has  granted  exemptions. 
however,  from  Rule  10b--6  which  provide 
two  or  niae  business  day  cooling-off  periods 
for  participants  in  a  distribution  of  foreign 
securities  in  the  United  States.  The 
exemptions  have  been  issued  in  connection 
with  distributions  of  foreign  securities 
possessing  certain  qualities  comparable  to 
those  of  domestic  securities  that  would 
qualify  for  use  of  the  exceptions.  Those 
qualities  have  included,  infer  alia,  a  large 
U.S.  dollar  value  of  total  market 
capitalization,  a  significant  U.S.  dollar  value 
of  public  float,  and  a  significant  trading 
volume.  In  general,  these  exemptions  have 
not  turned  on  whether  the  securities  traded 
at  the  equivalent  of  USS5.00  per  share.'*  In 
addition,  the  transactions  permitted  by  these 
exemptions  were  subject  to,  among  other 
things,  the  commitment  of  fxrsons  relying  on 
the  exemptions  to  m.aintain  and  provide  the 
Commission  with  access  to  trading  records 
upon  request.'^ 

m.  Exemption 

To  clarify  the  appiication  of  the  Rule's 
cooling-off  periods  to  foreign  securities  and 
thus  reduce  the  burdens  and  costs  to  issuers 
and  underwriters  who  otherwise  miust  seek 
exemptions  from  the  Commission  on  a  case- 
by-case  basis,  the  Commission  hereby  grants 
an  exemption  from  Rule  lOb-6  pursuant  to 
paragraph  (j)  of  the  Rule  «  to  permit 


"See.  e.g..  Letters  regarding  Banco  de  Santander, 
S.A.  (October  23. 19871. 11987-88]  Fed.  Sec.  L.  Rep 
(CCH)  1 78.532:  Societe  Nationale  Elf  Aquitaine 
(June  7. 1991).  [1991]  Fed.  Sec.  L.  Rep.  (CCH) 
1 79.734;  Distributions  of  Certain  SEAQ  and  SEAQ 
International  Securities  (July  12. 1993).  [1993]  Fed. 
Sec  L  Rep.  (.CCH)  1 76.707;  Business  Day  Letter. 

'«  See.  e.g..  LSE  Letter:  China  Steel  Corp.  (May  15, 
1992),  (19921  Fed.  Sec.  L.  Rep.  (CCH)  1 76.274: 
Telefonos  de  Mexico.  SA.  deC.V.  (May  10. 1991). 
11991)  Fed.  Sec  L  Rep.  (CCH)  1 79.731;  Orbital 
Engine  Corp.  Ltd.  (November  21.  1991),  11991-92) 
Fed.  Sec  L  Rep.  (CCH)  1 76.058. 

<!)  See  National  Australia  Bank  Ltd.  (July  31 , 
1989)  (available  on  LEXIS):  C.H.  Beazer  (Holdings) 
PLC  (May  27. 1987).  (1987-88]  Fed.  Sec.  U  Rep. 
(CCH)  1  78.664. 

'»  See  17  CFR  240.l0b-6(j).  The  staff  is  currently 
engaged  in  a  review  of  Rule  10b-6  and  related 
provisions  under  the  Exchange  Act.  The 
Commission  has  determined  to  proceed  by 
exemption  as  described  herein  because,  following 


participants  in  a  distribution  of  foreign 
securities  in  the  United  States  and  their 
affiliated  purchasers  to  bid  for  and  purchase 
the  securities  being  distributed  and  related 
securities  in  solicited  brokerage  and 
principal  transactions  until  two  or  nine 
business  days  prior  to  the  commencement  of 
offers  or  sales  of  the  foreign  security  being 
distributed  in  the  United  States,  subject  to: 
The  condition  that  the  distribution 
participants  and  their  affiliated  purchasers 
shall  not.  from  the  time  each  becomes  a 
distribution  participant  until  the  completion 
of  the  dis'ribution,  effect  any  transactions  in 
the  security  being  distributed  or  related 
securities  that  are  made  for  the  purpose  of 
creating  actual,  or  apparent,  active  trading  in 
or  raising  the  price  of  such  securities;  and  the 
additional  conditions  described  below. 

.1  Sotice  Fequirement 

A  participant  in  a  distribution  of  foreign 
securities  relying  on  the  exemption  granted 
herein  is  required  to  provide  a  written  notice 
("Notice")  to  the  Director  of  the  Division 
prior  to  the  commencement  of  offers  or  sales 
of  the  foreign  security  being  distributed  in 
the  Unitt^d  States."  the  Notice  must: 

(1)  State  that  the  distribution  participant 
and  its  affiliated  purchasers  are  aware  of  the 
terms  and  conditions  of  the  exemption; 

(2)  Stiite  which  cooling-off  period  [i.e.,  two 
or  nine  business  days)  is  claimed; 

(3)  Contain: 

(a)  The  identity  of  the  issuer  of  the  foreign 
security  and.  where  applicable,  any  selling 
shareho!der(s).  and  the  managing  and  other 
underwriters); 

(b)  The  identity  of  the  security  being 
distributed; 

(c)  The  identity  of  all  distribution 
participants  on  whose  behalf  the  Notice  is 
filed,'"* 

(d)  The  identity  of  the  Principal  Market,  as 
that  term  is  defined  herein;  and 

(4)  Make  the  applicable  representations 
relating  to  transaction  recordkeeping  and 
record  production,  as  discussed  below. 

The  Notice  may  be  provided  by  the  person 
relying  on  the  exemption  directly  or  through 
an  agent.  >« 

B.  Nine  Business  Day  Cooling-Off  Period 

A  nine  bi:siness  day  cooling-off  period  is 
available  for  a  security  of  any  foreign  issuer, 
provided  that:  (a)  Transaction  records  are 
kept  by  distribution  participants  and  their 


the  sia.Ts  review,  the  Commission  may  determine 
to  modify  this  exemption  or  amend  the  provisions 
of  the  Rule  with  regard  to  the  application  of  the 
Rule's  cooling-ofT  periods  to  foreign  securities. 

"The  Notice  should  be  sent  to  the  Division's 
Office  of  Trading  Practices. 

'"Information  regarding  distribution  participants 
may  be  provided  in  two  phases,  i.e..  prior  to  the 
commencement  of  the  applicable  cooling-off  period 
the  Notice  should  contain  the  names  of  all 
distribution  participants  identified  at  that  time: 
shortly  after  the  commencement  of  offers  and  sales 
the  Notice  must  be  supplemented  with  the  names 
of  any  additional  distribution  participants  who 
have  relied  on  this  exemption.  The  Notice  is  not 
required  to  contain  the  names  of  affiliated 
purchasers. 

■*For  example,  the  managing  underwriter  of  an 
underwriting  syndicate  may  provide  notice  on 
behalf  of  other  members  of  the  syndicate. 


affiliated  purchasers;  and  (b)  the  records  are 
available  to  the  Commission  up>on  request 

1.  Record  Maintenance 

Distribution  participants  and  their 
affiliated  purchasers  are  required  to  make 
records  of  transactions  in  the  securities  being 
distributed  or  any  related  securities  during 
the  p)eriod  commencing  on  the  later  of  the 
date  one  month  prior  to  the  commencement 
of  the  offers  or  sales  in  the  distribution  in  the 
United  States  or  the  date  on  which  the 
person  becomes  a  participwnt  in  the 
distribution,  and  ending  when  the 
distribution  in  the  United  States  is  either 
completed  or  abandoned  ("Covered 
Period"). 2"  The  records  must  be  maintained 
for  at  least  two  years  from  the  date  thereof 
The  required  transaction  information  is  that 
generally  recorded  by  a  broker-dealer  in  the 
ordinary  course  of  its  business,  i.e.:  (a)  The 
name  of  the  security  that  is  the  subject  of  the 
transaction;  (b)  the  date  of  the  transaction;  (c) 
the  price  and  size  of  the  transaction;  (d)  the 
securities  market  where  the  transaction  was 
effected;  (e)  whether  the  transaction  was 
effected  for  a  customer  or  a  proprietary 
account;  (f)  whether  the  transaction  was  a 
purchase  or  a  sale;  and  (g)  the  identity  of  the 
account  on  whose  behalf  the  transaction  was 
effected. 

If  local  law  does  not  require  the  creation 
and  maintenance  of  such  records,  however, 
then  the  Notice  provided  to  the  Commission 
by  the  distribution  participant  must  include 
a  cnmimitment  to  maintain  such  records  and 
a  statement  that  the  distribution  participant 
has  advised  its  affiliated  purchasers  of  the 
requirement  to  maintain  transaction  records 
and  that  they  have  agreed  to  maintain  such 
records 

2.  Record  Production 

Distribution  participants  are  required  to 
make  the  transaction  information  available  to 
the  Commission  or  its  staff,  upion  request, 
through  either:  (a)  A  comprehensive 
information  sharing  and  enforcement 
assistance  agreement  or  understanding  with 
a  foreign  securities  authority  ("FS.^")  •'  or  a 
foreign  financial  regulator>'  authority 
("FFR-A")  -•  that  provides  the  Commission 


»The  one  month  period  will  enable  the 
Commission  to  obtain  information  regarding  trading 
during  the  distribution  period  taking  place  prior  to 
the  cooling-off  period.  This  information  is  relevant 
to  the  condition  to  the  exemption  that  manipulative 
transactions  undertaken  priorxo  the  cooling-off 
period  would  rr.ake  the  exemption  unavailable. 

"  FSA  is  defined  in  section  3(a)(50)  of  the 
Exchange  Act  as  "any  foreign  government,  or  any 
governmental  body  or  regulatory  organization 
empowered  by  ■  foreign  government  to  administer 
or  enforce  its  laws  as  they  relate  to  securities 
matters."  15  U.S.C  78c(a)(50). 

25  FFRA  is  defined  in  section  3(a)(5l)  of  the 
Exchange  Act  to  include  any:  (a)  FSA:  (b)  other 
governmental  body  or  foreign  equivalent  of  a  self- 
regulatory  organization  empowered  by  a  foreign 
government  to  administer  or  enforce  its  laws 
relating  to  the  regulation  of  fiduciaries,  trusts, 
commercial  lending,  insurance,  trading  in  contracts 
of  sale  of  a  commodity  for  future  delivery,  or  other 
instruments  traded  on  or  subject  to  the  rules  of  a 
contract  market,  board  of  trade,  or  foreign 
equivalent,  or  other  financial  activities,  or  (c) 
mcmt>ership  organization  a  function  of  which  is  lo 

Continued 
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with  the  ability  to  obtain  such  transaction 
information  when  securities  prices  appear  to 
have  been  manipulated  during  a  li.S. 
distribution  ("Information  Sharing 
Agreement"); "  or  (b)  a  sptx;ific  written 
commitment  by  the  di'^tributicn  p.irtitipants 
to  be  included  in  the  Notice.  This 
commitment  would  contain  the  following:  (1) 
A  statement  that  the  required  information 
will  t«  provided  to  the  (.>)mniission  or  its 
staff  upon  request;  *••  (C)  tiie  name(s)  of  ih(> 
prrson(s)  on  whose  behalf  such  notice  is 
being  provided;  and  (3)  a  statt^meni  that  the 
distribution  participants  have  examined  the 
laws  of  the  countries  in  which  the  relevant 
information  is  maintained  and  pt-rsons  witii 
knowledge  of  that  information  are  Itjcatcd. 
and  have  determined  that  they  are  in  a 
position  to  provide  the  relevant  information 
to  the  Commission  upon  the  Commission's 
request,  provided  that,  with  respect  to 
customer  information,  distribution 
participants  and  their  affiliated  purchasers 
may  commit  to  use  their  best  efforts  to 
provide  such  information  to  the  Commission 
to  the  extent  permitted  by  applicable  law 
(and  where  the  ability  to  supply  such 
customer  information  under  applicable  law  is 
unclear  or  uncertain,  requesting  the 
appropriate  govenunentai  body  for 
guidance). 

A  distribution  participant  would  be 
required  to  produce,  upon  request, 
transaction  records  of  its  affiliated  purchasers 
if  such  records  are  in  the  possession  or 
control  of  the  distribution  f>articipant  or  if 
the  distribution  participant  otherwise  has 
access  to  the  records.  Affiliated  purchasers 
would  be  expected  to  provide  the  required 


regulate  participation  of  its  members  in  activities 
listed  above.  5  U.S.C.  78(c)(5l). 

J'Cunently.  the  following  Information  Sharing 
Agreements  with  the  following  jurisdicf  Ions  qualify 
urtder  this  standard:  Argentina.  International  Series 
Release  No.  354  (December  18.  1991).  50  SEC 
Docket  878;  Australia.  International  Series  Release 
No.  599  (October  20,  1993).  55  SEC  Docket  841; 
Brazil.  Inlernalional  Series  Release  No.  7  (July  1, 
1988),  43  SEC  Docket  206:  Ontario.  Quebec,  and 
Bhtisb  Columbia.  International  Series  Release  No. 
6  (lanuary  7,  1988),  43  SEC  Docket  186;  Chile. 
Inlernational  Series  Release  No.  548  dune  3,  1993). 
54  SEC  D</ckct  737;  France.  Inlernational  .Series 
Release  No.  117  (January  12.  1990).  45  SEC  Docket 
726;  Italy.  International  Series  Relea.se  No.  547  (Mav 
18.  1993).  54  SEC  Docliet  347;  /apan.  International  ' 
Series  Release  No.  5  (May  23.  1986).  43  SEC  Docket 
184:  AfeAr;co.  Inlernational  Sories  Release  No.  181 
(October  22,  1990).  47  SEC  Docket  1 128:  the 
Netherlands.  International  Series  Release  No.  115 
(January  12,  1990).  45  SEC  Docket  715:  Norn'ay. 
Interraiional  Series  Release  No.  321  (September  30. 
1991).  49  SEC  Docket  1747;  Spain.  Internatior.dl 
Series  Release  No.  429  (July  30.  1992),  51  SEC 
Docket  2838;  and  the  United  Kingdom.  IntPrn.iiioii.(l 
Scries  Release  No.  323  (September  30.  199i),  49 
SEC  Docket  1767. 

5'The  transaction  information  would  be  rr^ade 
available  at  the  principal  office  of  such  distribution 
participant  for  inspection  and  copying  by  an 
authorized  representative  of  the  Commission.  If  it 
is  not  feasible  for  the  Commission  to  examine  such 
records  at  such  principal  office  and  if  the  expense 
of  doing  so  is  not  unreasonabla.  a  copy  of  the 
records  must  be  furnished  to  the  Commission  at  its 
office  in  Washington.  D.C,  and  representatives  of 
such  distribution  participant  would  be  made 
available  (in  person  or  by  telephone)  to  respond  to 
inquiries  of  the  Division  prompted  by  such  records. 


Ir.formation  to  their  affiliated  distribution 
participants  and  would  Ite  expected  not  to 
take  any  actions  that  would  impede 
Commission  access.  Any  person  who  frills  t.> 
comply  with  th?  conditions  of  the 
t'xtmption,  including  a  failure  to  provide 
rpq.'osfcd  information,  would  not  be 
permitted  to  rely  on  the  exr-mption  in  future 
distributions.-'* 

C  T-.v.j  Pw^inpss  Day  Coolingoff  Ph-riod 

A  tKo  busines?  tir;  cooling-off  p-ri'id  i'; 
available  for  eriuity  focuriiics  of  any  foreign 
is.su"?  whiv!:  (a)  the  cr.ndi'iuns  (^.^scribnd 
above  in  pn.'-agraphs  B.l.  and  B.2.  rr:lating  to 
rpcordkerpingand  production  are  satisfirMl; 
(!•)  the  aggregate  worldwide  published 
avenige  daily  trading  volume  in  the  offered 
security^"  during  any  20  consecutive 
businpss  day  period  within  fiO  consecutive 
calendar  days  prior  to  the  Covered  Period 
("Reference  Period")  equals  or  exceeds  the 
equivalent  of  USS250.000  as  calculated  from 
transactions  published  by  an  FFR,^  or  a 
registered  U.S.  national  securities  exchang-? 
or  association; :'  and  (c)  the  offered  security's 
Principal  Market  -■<  requires,  at  a  minimum, 
contemporaneous  trade  reporting  n  to  an 
FFRA.'" 

Tha  foregoing  exemption  from  Rule  lOb-6 
is  strictly  limited  to  the  application  of  the 
Rule  tD  the  class  of  transactions  described 
herein,  and  is  subject  to  compliance  with  the 
conditions  set  forth  above  and  the 
Commission's  continuing  ability  to  obtain 
investigatory  information  regarding  trading 
in  the  relevant  foreign  market  with  respect  to 
the  exemption  set  forth  herein.  In  addition, 
distribution  participants  and  affiliated 
purchasers  relying  on  this  exemption  are 
directed  to  the  anti-fi-aud  and  anti- 
manipulation  provisions  of  the  Exchange 
Act,  perticularly  sections  9(a)(2)  and  10(b) 


"Upon  a  showing  of  good  cause,  however,  the 
Commission  or  the  Division  may  determine  that  It 
Is  not  necessary  under  the  circumstances  that  the 
exemption  be  denied. 

'"The  published  trading  volume  for  the  offered 
security  also  would  include  the  aggregate  published 
volumt  of  depositary  shares,  including  American 
Deposila.-y  Shares,  adjusted  for  the  ratio  between 
depositary  shares  and  ordina.-y  shares. 

2"  In  order  to  calculate  the  U.S.  dollar  value. 
d;»trib»:ion  participants  would  oithtr:  (a)  obtain  th<? 
averoge  of  the  trading  value  in  US.  dollars  duri.ig 
the  Reference  Period;  or,  (b)  obtain  an  average 
trading  value  in  local  currency  for  the  Reference 
Period  and  apply  a  cuntjnt  exchange  rate  to  obtain 
the  dollar  value  of  the  average  trading  volume.  The 
exchange  rate  would  be  the  current  rate  of  exchange 
between  the  currency  in  which  the  security  :rades 
and  the  U.S.  dollar,  as  obtained  from  at  le.ist  one 
ba-k  tllal  regularly  conducts  currency  exriiange 
operation.";.  See.  eg..  Proposed  Rule  3b-10!a),  Rule 
3b-10  Rtlease.  56  FR  at  822. 

^  "Pt.ncipal  Market"  is  the  sing,'e  securities 
market  with  the  largest  published  aggregate  trading 
voluma  for  that  cla.ss  of  the  fjreign  issuer's 
securities  during  the  Reference  Period.  Cf  Proposed 
Rule  3l»-10(e),  Rule  3b-10  Release.  56  FR  at  822. 

"Contemporaneous  trade  reporting  for  these 
purposes  would  be  deemed  to  exist  where  trades 
effected  on  a  nmrket  are  reported  to  an  FFRA  within 
a  twenty- four  hour  period. 

""  If  the  Principal  Market  is  a  foreign  securities 
exchange  thjjt  satisfies  this  contemporaneous  trade 
reporti»g  criterion,  then  any  other  transaction, 
wherever  effected,  would  qualify  for  the  sam« 
cooling-off  period  for  purposes  of  this  exemptinn 


and  Rule  lOb-5  thereunder.  This  exemption 
is  subject  to  modification  or  revocation  if  the 
Commission  determines  that  such  action  is 

nixressary  or  appropriate. 

R<-sponsibility  for  compliance  with  these 
and  any  cthf^r  applicable  provisions  of  the 
federal  securities  laws  must  rest  with  each 
individunl  distribution  partici^-wnt  and  its 
affiliated  purchasers.  The  Division  expresses 
no  view  with  respect  to  any  other  questions 
the  cia.ss  of  transactions  covered  by  the 
exemption  might  raise,  including  but  not 
limited  to,  the  applicability  cf  any  other 
foderal  or  state  laws  to.  such  'j-ansactions. 

For  the  Commission,  by  the  Division  of 
Market  (Regulation,  pursuant  to  delegated 
authority. 

Brandon  Becker, 

D/rertor. 

|FR  Doc.  94-8516  Filed  4  -S-94;  8:45  amj 
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[Release  No.  34-33855;  File  No.  SR-CBOE- 
94-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Boaitl 
Options  Exchange,  Inc.,  Relating  to  an 
Extension  to  and  Amendment  of  the 
Pilot  Program  for  Fees  Due  for  Post- 
Trade  Date  SutHnlssion  of  Trade 
Information 

April  4, 1994. 

Pursuant  to  section  19{b)tl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  30, 1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
March  31. 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.'  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to:  (1)  Extend 
until  September  30. 1994,  a  pilot 
program  allowing  the  Exchange  to 
collect  fees  from  members  who  submit 
trade  information  pursuant  to  CBOE 


'  In  Amendment  No.  1.  the  Exchange  requests 
that  the  pilot  program  for  post-trade  date 
submission  of  trade  information  be  extended  for  siji 
months  instead  of  four  months  as  originally 
proposed.  See  Letter  from  Daniel  Schneider,  Schiff 
Hardin  k  White,  to  Brad  Ritter.  Attorney.  OfRca  of 
Derivatives  and  Equity  Oversight.  Division  ol 
Market  Regulation  ("Division"),  Commission,  dated 
March  31. 1994. 
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Rule  6.51 2  after  the  trade  date  ("As  of 
Adds")  for  more  than  a  prescribed 
percentage  of  transactions  in  any  month; 
(2)  revise  the  fee  schedule  under  CBOE 
Rule  2.26  for  As  of  Adds  submitted  by 
individual  members;  (3)  alter  the 
manner  in  which  the  fees  for  As  of  Adds 
are  calculated  against  individual 
members;  and  (4)  make  clarifying 
revisions  to  paragraphs  (b)  and  (c)  of 
Rule  2.26.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  CBOE  Rule  2.22.  the  Exchange 
may  impose  fees  on  members  for  the  use 
of  Exchange  facilities  or  for  any  services 
provided  or  privileges  granted  by  the 
Exchange.  Under  Rule  2.26.  fees  for  As 
of  Adds  are  imposed  for  use  of  the 
CBOE's  overnight  and  next-day  late- 
submission-trade-match  processing 
services  when  that  use  exceeds  a  level 
the  Exchange  considers  to  be 
"nominal."  The  Exchange  represents 
that  the  As  of  Adds  fees  help  to 
reimburse  the  Exchange  for  the 
administrative  burdens  and  costs  of 
processing  post-trade  date  submissions, 
and  creates  an  incentive  for  members  to 
avoid  submitting  trade  data  after  the 
trade  date. 

On  October  1. 1993.  the  Commission 
approved,  on  a  pilot  basis  until  March 
31. 1994.  a  proposed  rule  change 


2  CBOE  Rule  6.51  provides,  among  other  things, 
that  (1)  a  participant  in  each  transaction  to  be 
designated  by  the  Exchange  shall  immediately 
report  the  transaction  to  the  Exchange,  (2)  for  each 
transaction  on  the  Exchange  in  which  he 
participates,  a  member  shall  report  the  transaction 
as  promptly  as  possible  to  the  member  for  which 
such  transaction  was  made  and/or  to  the  member 
that  will  clear  such  transaction,  and  (3)  each 
business  day.  each  Clearing  Member  shall  file  with 
the  Exchange  trade  information  covering  each 
Exchange  transaction  made  by  it  or  on  its  behalf 
during  the  business  day 


allowing  the  CBOE  to  establish  and 
collect  fees  from  members  who  submit 
more  than  a  stated  percentage  of  As  of 
Adds  during  any  month.3  Specifically, 
pursuant  to  the  pilot  program,  any 
Exchange  member  firm  that  fails  for 
more  than  a  stated  monthly  percentage 
of  transactions  to  submit  required 
transaction  information  on  the  date  a 
transaction  is  executed  incurs  a 
transaction  fee  of  $3.00  for  each  such 
trade  in  excess  of  the  stated  monthly 
percentage.  Individual  exchange 
members,  however,  incur  a  transaction 
fee  of  $3.00  for  each  As  of  Add  during 
the  relevant  period  once  they  exceed 
their  stated  monthly  percentage. 
Because  the  Exchange  expects  the 
number  of  As  of  Adds  to  decrease  over 
time  as  a  result  of  these  fees,  the 
maximum  allowable  percentage  of  .\s  of 
Adds  per  month  is  structured  to 
decrease  periodically,  individual 
members  and  clearing  members  that 
incur  fees  pursuant  to  this  rule  may 
submit  a  request  for  verification  to  the 
Exchange  pursuant  to  Part  A  of  Chapter 
XIX  of  the  CBOE  Rules  and  may  appeal 
these  fees  pursuant  to  Part  B  of  Chapter 
XIX. 

The  Exchange  represents  that  during 
the  six  months  in  which  As  of  Adds  fees 
have  been  imposed  under  the  pilot 
program,  the  Exchange  and  CBOE 
members  have  gained  considerable 
experience  with  the  fee  program. 
Among  other  things,  the  E.\change  states 
that  it  has  seen  the  Exchange-wide 
percentage  of  As  of  Adds  submissions 
remain  approximately  constant  despite 
the  fact  that  there  was  a  substantial 
increase  in  Exchange  trade  volume 
during  the  pilot  program. <  According  to 
past  experience,  the  Exchange 
represents  that  the  Exchange-uide 
percentage  of  As  of  Adds  submissions 
typically  increases  during  periods  cf 
increased  Exchange  trading  vclume. 
Accordingly,  the  Exchange  believes  the 
As  of  Adds  fees  imposed  pursuant  to  the 
pilot  program  have  been  effective  in 
promoting  a  reduced  volume  of  As  cf 
Adds  submissions. 

The  Exchange  represents  that 
approximately  250  individual  members 
who  have  been  assessed  As  of  Adds  fees 
since  October  1993,  however,  continue 
to  make  late  submissions  in  excess  of 
the  "nominal"  percentage  level  at  least 
every  other  month.  The  Exchange 


3  See  Securities  Exchange  Act  Release  No.  32999 
(October  1,  1993).  58  FR  53003  (October  13.  1993) 
("Exchange  Act  Release  No.  32999"). 

*  Telephone  conversation  among  Dan  Schneider. 
Schiff  Hardin  &  Waite.  Sharon  L,aw»on.  Assistant 
Director,  Office  of  Derivatives  and  Equity  Oversight. 
Division,  Commission,  and  Brad  Ritter,  Attorney. 
Office  of  Derivatives  and  Equity  Oversight 
Division,  Commission,  on  March  30,  1994. 


believes  those  individual  members 
impose  extra  trade  resolution  costs  on 
the  Exchange,  their  clearing  firms  and 
other  members  by  requiring  significant 
levels  of  special  handling  for  the 
processing  of  their  late  submissions.  As 
a  result,  in  addition  to  extending  the 
pilot  program  for  As  of  Adds  fees  until 
September  30. 1994.  the  Exchange  is 
also  proposing  to  amend  the  pilot 
program  with  respect  to  individual 
members. 

Under  the  proposal,  the  Exchange 
would  alter  the  manner  in  which  As  of 
Adds  fees  are  assessed  against 
individual  members.  First,  individual 
members  who  exceed  their  stated 
monthly  percentage  of  allowable  As  of 
Adds  submissions  will  be  assessed  a  fee 
for  only  the  number  of  As  of  Adds 
exceeding  the  monthly  allowable 
percentage.  Under  the  present  pilot 
program,  an  individual  member  can 
incur  relatively  sizeable  fees  even  if  that 
member  exceeds  his  monthly  stated 
percentage  by  only  one  As  of  Add.  The 
proposed  amendment  will  conform  the 
manner  in  which  As  of  Adds  fees  are 
computed  against  individual  members 
with  the  procedures  used  for  clearing 
members.  Secondly,  in  response  to  the 
number  of  individual  members  who,  on 
a  regular  basis,  continue  to  submit  more 
than  a  "nominal"  number  of  As  of 
Adds,  the  Exchange  proposes  to 
increase  the  As  of  Adds  fee  for 
individual  members  from  $3.00  to 
$10.00  for  each  trade  exceeding  an 
individual  member's  stated  monthly 
percentage.  The  Exchange  believes  that 
this  change  will  efficiently  reduce  the 
number  of  As  of  Adds  submissions  bv 
individual  members  and.  therefore, 
reduce  the  burdens  and  costs  associated 
with  the  handling  As  of  Adds. 

The  Exchange  further  believes  that  the 
As  of  Adds  fees,  as  proposed,  are  set  at 
relatively  modest  levels.  Under  the 
proposal,  the  Exchange  states  that  no 
individual  member  is  likely  to  incur  a 
fee  in  excess  of  $800  per  month,  and 
that  most  assessments  are  likely  to  be 
between  $50  and  $250  per  month. 
Moreover,  as  is  the  case  currently  und^r 
the  pilot  program,  any  member  assessed 
an  As  of  Adds  fee  may  request 
verification  from  the  Exchange  pursuant 
to  Part  B  of  Chapter  XIX  of  the  CBOE 
Rules  and  may  appeal  the  fee 
assessment  pursuant  to  Part  A  thereof 

In  contrast  to  the  change  in  fee  level 
for  individual  members,  the  fee  level  for 
clearing  members  is  not  proposed  to  be 
changed.  The  Exchange  represents  that 
in  its  experience,  delays  and  errors  by 
individual  members  are  the  direct  cause 
for  most  late  trade  submissions. 
Moreover,  at  the  $3.00  level,  the 
Exchange  states  that  clearing  members 
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pay  substantial  fees  even  though 
individual  members,  rather  than 
clearing  members,  have  primary  control 
over  the  timing  of  submissions. 
Accordingly,  the  Exchange  believes  that 
the  $3.00  fee  level  for  clearing  members 
remains  both  appropriate  in  absolute 
terms  and  equitable  in  relation  to  the  fee 
assessed  against  individual  members. 

Finally,  in  addition  to  the  changes 
discussed  above,  certain  clarifying 
amendments  are  proposed  to  be  made  to 
paragraphs  (b)  and  (c]  of  Rule  2.26. 
These  amendments  are  being  made  to 
(1)  clearly  distinguish  between  the 
treatment  of  individual  members  and 
clearing  m.embers  under  the  rule  and  (2) 
specify  that  a  member  firm  may  use  the 
verification  and  appeal  processes  of 
Chapter  XIX  to  dispute  that  it  acted  as 
the  clearing  member  for  a  particular 
individual  member  (or  members)  during 
the  relevant  time  period. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(.T)  of  the 
Act  in  particular  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  charges 
among  CROE  members. 

(B)  Self-Pegulatory  Organization  '.s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  WTitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistf  nt  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)(5). * 
Specifically,  the  Commission  finds  as  it 
did  in  originally  approving  the  pilot 
program  that  imposing  fees  on  members 
who  submit  As  of  Adds  for  more  than 
a  prescribed  percentage  of  transactions 
in  any  month  is  likely  to  offset  the 
carrying  costs  incurred  by  Exchange 


members  as  a  result  of  these  post-trade 
date  submissions,  make  trade 
comparisons  on  the  CBOE  more  efficient 
in  terms  of  the  time  and  expense 
involved  in  trade  processing,  and 
reduce  the  risk  exposure  to  investors 
and  Exchange  clearing  members. e 
Additionally,  the  Commission  continues 
to  believe  that  the  pilot  program  does 
not  raise  any  due  process  concerns 
because  of  the  availability  of  the 
verification  and  appeals  processes.^ 

The  Commission  believes  that  the 
proposal  to  alter  the  manner  in  which 
As  of  Adds  fees  are  calculated  against 
individual  members  is  appropriate  and 
more  equitable  that  the  manner  in 
which  such  fees  are  currently 
calculated.  Specifically,  by  charging 
individual  members  a  fee  for  only  those 
As  of  Adds  in  excess  of  their  stated 
monthly  percentage,  the  situation  is 
avoided  whereby  an  individual  member 
is  assessed  a  significant  fee  for 
exceeding  its  stated  monthly  percentage 
by  only  one  or  a  few  trades. 
Additionally,  the  Commission  believes 
that  calculating  the  As  of  Adds  fees  for 
individual  members  in  the  same  manner 
as  for  clearing  members  is  more  an 
equitable  arrangement  by  which  to 
impose  these  fees  and  will  be  less  likely 
to  cause  confusion  among  Exchange 
members  as  to  the  applicability  of  the 
rule. 

The  Commission  finds  that  the 
proposed  amendments  to  sections  (b) 
and  (c)  of  Rule  2.26  are  merely 
clarifying  amendments  which  may  serve 
to  avoid  any  confusion  as  to  the  manner 
in  which  the  rule  applies  to  individual 
members  and  clearing  members.  As  a 
result,  the  Commission  believes  that 
these  amendments  are  consistent  with 
the  Act. 

Finally,  with  respect  to  the  proposal 
to  increase  the  As  of  Adds  fee  for 
individual  members  from  53.00  to 
SIO.OO,  the  Commission  has  some 
concerns  as  to  whether  assessing  a  fee 
of  $10.00  per  trade  against  individual 
members  but  only  S3. 00  per  trade 
against  clearing  members  constitutes  an 
equitable  allocation  of  fees  among 
members  for  purposes  of  the  Act. 


M5U.S.C.  7Bf(b)(5)(19B8). 


'See  Exchange  .^ct  Release  No.  32999.  supra  note 
3. 

'id.  The  Commission  notes  that  the  Exchange 
shall  issue  a  regulatory  circular  to  all  CBOE 
members  and  options  managers  r.olifving  Ihem  of 
the  extension  of  the  pilot  program  as  amended 
herein.  The  regulatory  circular  also  shall  expressly 
state  that  all  members  assessed  a  fee  pursu,int  to  the 
pilot  program  may  submit  a  reque.st  for  verification 
and  may  appeal  the  fees  asses.sed  pursuant  to 
Chapter  XIX  of  the  CBOE  Rules.  Telephone 
conver.sation  between  Daniel  Schneider.  Schiff 
Hardin  &  Waite.  and  Brad  Rittcr,  Attorney.  Office 
of  Derivatives  and  Equity  Oversight.  Division. 
Commission,  on  April  4.  1994. 


Although  the  Exchange  believes  the  fees 
that  can  be  incurred  are  relatively 
modest,  the  Commission  believes  that 
fee  assessments  of  up  to  $800  per  month 
can  be  substantial.  Nevertheless, 
because  such  high  fees  would  only  be 
imposed  on  the  most  egregious 
offenders  of  Rule  2.26,  the  Commission 
believes  the  fee  structure  is  not  totally 
unreasonable.  Furthermore,  the 
Exchange  has  represented  that  in 
determining  the  number  of  As  of  Adds 
submissions  each  month,  it  cannot 
determine,  without  reviewing  each 
individual  trade,  whether  a  particular 
As  of  Adds  was  submitted  late  due  to 
the  fault  of  an  individual  member  or 
that  member's  clearing  firm.a  As  a 
result,  in  determining  whether  a 
member  has  exceeded  its  stated  monthly 
percentage  of  allowable  As  of  Adds, 
each  As  of  Add  processed  by  a  member 
firm  is  counted  against  both  that 
member  firm  and  the  individual 
member  who  executed  the  transaction. ^ 
Despite  these  concerns,  the  Commission 
finds  that  the  proposed  increase  for 
individual  members  is  consistent  with 
the  Act  based  on  the  representations  by 
the  Exchange  that  in  its  experience, 
most  As  of  Adds  submissions  are  the 
result  of  late  submissions  by  individual 
members  rather  than  by  clearing 
members,  and  that  clearing  members 
often  times  are  delayed  in  submitting 
trade  data  because  individual  members 
fail  to  submit  trade  data  to  the  clearing 
members  in  a  timely  manner.  As  a 
result,  the  Commission  believes  that  the 
proposed  rule  change  may  serve  to 
reduce  the  number  of  monthly  As  of 
Adds  submissions  by  individual 
members  which  should  benefit  all 
Exchange  members,  and  ultimately 
investors,  by  increasing  the  efficiency 
with  which  Exchange  transactions  are 
processed  as  well  as  helping  the 
Exchange  to  defray  the  additional  costs 
it  incurs  with  the  processing  of  those 
transactions. 

Because  of  the  Commission's 
concerns,  however,  during  the  six 
month  extension  of  the  pilot  program 
the  Exchange  will  be  required  to:  (1) 
Reformulate  the  As  of  Adds  fee  pilot 
program  to  ensure  that  the  costs  borne 
by  the  Exchange  in  processing  As  of 
Adds  are  assessed  against  those 
members  responsible  for  generating 
those  costs  and  that  the  fees  imposed 
are  equitably  allocated  between 
individual  members  and  clearing 


"  Telephone  conversation  among  Daniel 
Schneider.  Schiff  Hardin  &  Waite.  )oanne  Moffic- 
Silver.  Associate  General  Counsel  and  Chief 
Enforcement  Attorney.  CBOE.  and  Brad  Rilter. 
Office  of  Derivatives  and  Equity  Regulation. 
Division.  Commission,  on  March  25.  1994. 

••  Id. 
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members;  and  (2)  ensure  that  members, 
whether  individual  members  or  clearing 
members,  that  consistently  submit  more 
than  what  the  Exchange  deems  to  be  a 
"nominal"  number  of  As  of  Adds  during 
a  relevant  period,  are  appropriately 
sanctioned  for  violating  Exchange  rule 
6.51.10 

In  order  for  the  Commission  to  be  able 
to  adequately  assess  the  changes  to  the 
pilot  program  subsequently  proposed  by 
the  Exchange,  the  Exchange  will  be 
required  to  submit  to  the  Commission  or 
before  June  30, 1994,  a  report 
commencing  with  the  inception  of  the 
pilot  program  on  October  1,  1993,  and 
detailing  for  clearing  members  and  for 
individual  members  as  separate  groups: 
(1)  The  number  of  individual  members 
and  clearing  members  that  have  been 
assessed  As  of  Adds  fees;  (2)  the  range 
of  the  fees  imposed  from  the  highest  to 
lowest,  and  the  average  monthly  fee 
imposed;  (3)  whether  the  Exchange  has 
received"  any  complaints,  either  written 
or  otherwise,  on  the  operation  of  the 
pilot  program;  (4)  the  number  of  times 
that  a  request  for  verification  and/or  an 
appeal  has  been  lodged  concerning  As 
of  Adds  fee,  and  the  subsequent 
disposition  of  such  actions;  (5)  the 
number  of  As  of  Adds  submitted  for 
each  month  during  the  pilot  program 
both  as  an  absolute  number  and  as  a 
percentage  of  total  Exchange  trades;  and 
(6)  whether  the  Exchange  has  taken  any 
disciplinary  action  against,  or 
commenced  any  investigations, 
examinations,  or  inquiries  concerning, 
any  of  its  members  for  any  post-trade 
date  submission  of  trade  data,  and  the 
disposition  of  such  actions.  In  addition, 
any  request  for  permanent  approval  or 
extension  of  the  pilot  should  be 
submitted  to  the  Commission  pursuant 
to  Rule  19(b)  no  later  than  June  30. 
1994. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  pilot  program  to  remain  in 
effect  until  September  30,  1994  without 
interruption.  Additionally,  the 
Exchange  has  represented  that  no 
problems  have  arisen  and  no  complaints 
have  been  received  concerning  the  pilot 


'"See  supra  note  2.  The  Commission  notes  that 
the  Exchange  has  already  incorporated  certain 
violations  of  Rule  6.51  into  the  Exchange's  Minor 
Rule  Violation  Plan.  See  Exchange  Rule  17.50(g)(5). 
The  Exchange  may  wish  to  consider  further 
amending  its  Minor  Rule  Violation  Plan  to  better 
address  those  individual  and  clearing  members  that 
consistently  submit  more  than  a  nominal  number  of 
As  of  Adds.  In  addition,  the  Commission  continues 
10  expect  the  CBOE  to  bring  full  disciplir^ary 
proceedings  against  members  for  egregious  or  repeat 
violations  of  Rule  6.51. 


program  since  its  implementation.  >> 
Accordingly,  the  Commission  believes  it 
is  consistent  with  sections  6(bH5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-11  and  should  be 
submitted  by  May  2,  1994. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ^z  that  the 
proposed  rule  change  (SR-CBOE-94- 
11),  extending  the  pilot  program  for  fees 
related  to  As  of  Adds  until  September 
30.  1994,  as  amended,  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFaiiand, 

Depu  ty  Secretary 

|FR  D<K.  94-8515  Filed  4-8-94;  6:45  ami 

BILLING  CODE  801(M>1-M 


1 '  Telephone  conversation  between  JoanneMoftic 
Silver.  -Associate  Genera)  Counsel  and  Chief 
Enforcement  Attorney,  CBOE,  and  Brad  Ritter. 
Attorney.  Office  of  Derivatives  and  Equity 
Oversight,  Division,  Commission,  on  March  18. 
1994. 

'-15U.S.C.  7Bs(b)(2)(1988). 

n  17  CFR  200.30-3(a)(l2)  (1993). 


[flaleese  No.  34-33848;  FU«  No.  SR-NASO- 
94-08] 

Self-Regulatory  Organizations;  Notice 
and  immediate  Effectiveness  of 
Proposed  Ririe  Change  t>y  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Definition  of  Eligible 
Securities  Contained  in  the  Codified 
Rules  of  the  OTC  Bulletin  Board 
Service 

April  1,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  15, 1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the  Act 
and  Rule  19b-4  thereunder,  the  NASD 
hereby  files  this  proposed  rule  change  to 
incorporate  into  the  codified  rules  of  the 
OTC  Bulletin  Board  Ser\ice  ("OTCBB" 
or  "Service")  language  reflecting  the 
eligibility  of  certain  securities  listed  on 
regional  stock  exchanges  in  the  United 
States.  Following  is  the  full  text  of  the 
codified  rules  as  hereby  amended.  New 
language  is  in  italic:  deletions  are  in 
brackets. 

OTC  Bulletin  Board  Service  Rules 

Section.  3 

The  following  categories  of  securities 
shall  be  eligible  for  quotation  in  the 
Service: 

(a)  any  domestic  equity  security  that 
is  not  listed  on  The  Nasdaq  Stock 
Market  sm  ["Nasdaq")  or  a  registered 
national  securities  exchange  in  the  U.S., 
1:1  except  that  equity  securitit<^  Ihnt  ore 
(i)  listed  on  one  or  more  regional  stock 
exchanges  and  (ii)  do  not  qualify  for 
dissemination  of  tranbariion  reports  »T7 
the  facilities  of  the  Consolidated  Tape 
shall  be  considered  eUgiblc;  end 

(b)  any  foreign  equity  security  or 
American  Depositar\-  Receipt  ("ADR") 
that  is  not  listed  on  (The)  Nasdaq  IStOfi 
Market]  or  a  registered  national 
securities  exchange  in  the  U.S..  except 
that  foreign  equity  securities  orADRs 
that  are  (i)  listed  on  one  or  more 
regional  stock  exchanges  and  (ii)  do  not 
qualify  for  dissemination  of  transaction 
reports  via  the  facilities  of  the 


\ 


17132 


Federal  Register  /  Vol.  59,  No.  69  /  Monday.  April  11,  1994  /  Notices 


Consolidated  Tape  shall  be  considered 
eligible. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  rule  change  is  to 
incorporate  specific  language  into  the 
codified  OTCBB  rules,  which  reflects 
that  non-Tape  B  eligible  securities  may 
be  quoted  in  the  Service.  The  necessity 
for  this  rule  proposal  traces  to  the  fact 
that  the  codified  rules  were  approved  by 
the  SEC  1  before  the  Commission 
approved  a  separate  NASD  rule 
proposal  dealing  solely  with  the  concept 
of  OTCBB  eligibility  for  regional  listings 
that  are  not  "reported  securities," 
within  the  meaning  of  Rule  llAa3- 
1(a)(4)  under  the  Act.z  The  instant  rule 
proposal  simply  incorporates  the 
appropriate  language  in  a  form  that  is 
compatible  with  the  definition  of 
OTCBB-eligible  securities  in  the  existing 
rules  covering  the  Service. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
15A(b)  (6)  and  (11)  of  the  Act.  Section 
15A(b)(6)  requires,  in  pertinent  part, 
that  NASD  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  in  general  to  protect  investors  and 
the  public  interest.  Section  15A(b)(ll) 
authorizes  the  NASD  to  adopt  rules 
governing  the  form  and  content  of 
quotation  information  dissemination  by 
member  firms  relating  to  securities 


'  See  Release  No.  33433  (January  5,  1994).  59  FR 
1772  (order  approving  File  No.  SR-NA.SD-93-56). 

'  See  Release  No.  33507  (lanuary  24,  1994),  59  FR 
4300  (order  approving  File  No.  St<-NA.SD-93-24). 


traded  over-the-counter.  The  NASD 
believes  that  the  proposed  rule  change 
is  fully  consistent  with  these  statutory 
provisions  and  is  essential  to  the 
meaning  and  administration  of 
established  rules  defining  the  universe 
of  securities  eligible  for  quotation  in  the 
Senice. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
section  19Cb)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation.  Specifically,  with  its 
approval  of  File  No.  SR-NASD-93-24 
on  January  24,  1994,  the  Commission 
approved  the  concept  of  expanding  the 
universe  of  securities  eligible  for 
quotation  in  the  OTCBB  to  include 
equities  listed  on  regional  exchanges 
that  are  not  reported  securities  covered 
by  the  Consolidated  Tape  Flan. 
However,  because  the  proposal  that 
codified  the  OTCBB  rules  was 
submitted  to  the  Commission  between 
the  time  that  the  NASD  submitted  the 
proposal  to  expand  the  securities 
eligible  for  the  OTCBB  (File  No.  SR- 
NASD-93-24)  and  the  time  that  the 
Commission  approved  that  expansion, 
the  NASD  did  not  include  in  its  general 
codification  proposal  the  present 
amended  section  that  expands  the 
securities  eligible  for  the  OTCBB. 
Hence,  the  instant  rule  proposal  is 
necessary  to  incorporate  specific 
language  into  Section  3  of  the  codified 
rules  to  reflect  the  definitional  change 
approved  by  the  SEC  when  it  acted  on 
File  No.  SR-NASD-93-24.  The  instant 
proposal  therefore  deals  exclusively 
with  the  meaning  and  administration  of 
a  previously  approved  rule  change  and 
warrants  immediate  effectiveness 
pursuant  to  section  19(b)(3)  of  the  Act. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 


Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  2, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-8512  Filed  4-&-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 


[Release  No.  IC-20190;  812-8828] 

The  Life  Insurance  Company  of 
Virginia,  et  al. 

April  4,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  The  Life  Insurance 
Company  of  Virginia  (the  "Company"), 
Life  of  Virginia  Separate  Account  4  (the 
"Account"),  and  Forth  Financial 
Securities  Corporation  ("Forth     • 
Financial"). 

RELEVANT  1940  ACT  SECTIONS: 
Exemptions  requested  under  section 
6(c)  ft-om  sections  2(a)(32),  22(c), 
26(a)(2),  27(c)(1),  and  27(c)(2)  of  the 
1940  Act  and  Rule  22c-l  under  the 
1940  Act. 
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SUMMARY  OF  APPUCATJON:  Applicants 
seek  an  order  to  allow  them  to  assess  a 
1.25%  mortality  and  expense  risk 
charge  and  a  maximum  enhanced  death 
benefit  charge  equal  to  .35%  of  the 
Average  Guaranteed  Minimum  Death 
Benefit. 

FILING  DATES:  The  application  was  filed 
on  February  11,  1994  and  amended  on 
March  28. 1994  ana  March  31.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  WTiting  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  April  29.  1994,  and  must 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or.  for  lawj-ers.  a  certificate  of 
service.  Hearing  requests  must  state  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC  s 
Secretary. 

ADDRESSES:  Secretar>',  SEC.  450  5th 
Street.  N\V..  Washington,  DC  20549. 
.Applicants.  The  Life  Insurance 
Company  of  Virginia.  6610  W.  Broad 
Street.  Richmond.  Virginia  23230. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  504-2802.  or  Mic  hael 
V.  Wible.  Special  Counsel,  at  (202)  272- 
2060.  Office  of  Insurance  Products. 
Division  of  Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  originally  chartered 
under  the  laws  of  the  Commonwealth  of 
Virginia  on  March  21,  1871,  and  is 
principally  engaged  in  the  oifering  of 
life  insurance  policies  and  annuity 
contracts.  The  Company  is  admitted  to 
do  business  in  49  states  and  the  Distrit:t 
of  Columbia  and,  as  of  December  31, 
1993,  has  assets  of  appro.ximately  SB  9 
billion.  The  Company  is  a  wholly- 
ovNTied  subsidiarj'  of  Aon  Corporation,  a 
holding  company  principally  engaged 
through  subsidiaries  in  the  insurance 
and  the  insurance  brokerage  business. 

2.  The  Account  was  estanlished  by  the 
Company  as  a  separate  account  under 
the  laws  of  the  Commonwealth  of 
Virginia  on  August  19.  1987.  The 
Account  is  registered  with  the 
Com.mission  under  the  1940  Act  as  a 
unit  investment  trust,  and  curn^nfly  has 


twenty-two  subaccounts  (the 
"Subaccounts").  The  Company  will 
establish  new  Subaccounts  for  each 
investment  option  offered  in  connection 
with  the  flexible  premium  variable 
deferred  annuity  contracts  (the 
"Contracts")  to  be  funded  by  the 
Account.  Each  Subaccount  will  invest 
exclusively  in  the  shares  of  a  specific 
corresponding  portfolio  of  the  Variable 
Insurance  Products  Fund,  the  Variable 
In.^urance  Products  Fund  II.  the 
Neube.'ger  &.  Berman  Advisers 
Management  Trust,  the  Life  of  Virginia 
Series  Fund,  Inc..  the  Oppenheimer 
\'ariable  Account  Fund,  or  the  Janus 
Aspen  Series  (coi!ecti\eiy,  the 
■'Funds").  The  Funds  are  registered 
under  the  1940  Act  as  open-end 
managciient  investment  companies. 
Incom.e  and  both  realized  gains  and 
losses  from,  the  assets  of  each 
Subaccount  will  be  credited  to  or 
cha.'^ed  against  that  Subaccount 
without  regard  to  income,  gains,  or 
losses  of  any  other  Subaccount,  or 
income,  gains,  or  losses  arising  out  of 
any  other  business  that  the  Company 
may  conduct. 

3.  Forth  Financial,  an  affiliate  of  the 
Company,  will  serve  as  the  principal 
underwriter  of  the  Contracts.  Forth 
Financial  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934,  as 
amended,  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc.  The  Contracts  will  be 
offered  on  a  continuous  basis  and  w  ill 
be  sold  by  registered  representatives  of 
Forth  Financial.  The  Contracts  also  may 
be  sold  by  individuals  who  were 
registered  repre.sentatives  of  broker- 
dealers  who  have  entered  into  written 
sales  agreements  with  Forth  Financial. 

4.  The  Company  intends  to  offer  two 
classes  of  Contracts,  each  of  which  will 
be  an  individual  flexible  premium 
variable  deferred  annuity  contract.  Each 
class  of  Contract,  although  based  on  the 
same  core  design,  is  designed  for  use  in 
a  different  market,  and  therefore  will 
differ  from  the  other  class  with  respect 
to  certain  charges  deducted,  the  death 
benefit  provisions,  and  compensation 
schedules  payable  in  connection  with 
the  sale  of  the  Contracts.  The  two 
classes  of  Contracts  are  referred  to 
herein  as  the  "Ciass  One  Contracts"  and 
the  'Class  Two  Contracts."  Each  of  the 
two  classes  of  Contracts  will  provide  for 
the  accumulation  of  values  on  a  variable 
basis,  a  fixed  basis,  or  both,  and  for  the 
payment  of  periodic  annuity  benefits  on 
a  variable  basis  or  a  fixed  basis.  The 
Contracts  m.ay  be  used  in  connet;tion 
with  a  retirement  plan  qualified  under 
sections  401,  403(a),  403(b).  408,  or  457 
of  the  In'emal  Rwenue  Code  or  in 


connection  with  plans  that  are  not  so 
qualified.  No  front-end  sales  charge  will 
be  deducted  from  either  the  initial 
purchase  payment  or  from  any 
subsequent  purchase  payment. 

5.  Contract  owners  may  choose  from 
either  standard  or  enhanced  death 
benefit  options.  Under  the  Contracts,  the 
death  benefit  will  be  payable,  and  the 
amount  of  the  death  benefit  will  be 
determined,  on  the  business  day 
coi.ncident  with  or  nexi  following  the 
day  on  \\hich  the  Company  has  recei\ td 
due  proof  of  death  and  an  election  bv 
the  beneficiary-  as  to  how  the  death 
benefits  should  be  paid.  For  Cla.ss  One 
Contracts,  t!;e  a.mount  of  the  standard 
death  benefit  will  depend  upon  v\  hethtr 
or  not  the  Contract  has  been  in  effect  for 
seven  years.  I'p  to  the  seventh 
anniversury  of  a  Ciass  One  Contract,  the 
death  benefit  will  be  equal  to  the  greater 
of  (a)  purchase  payments  paid  less 
partial  surrenders,  plus  their  applicable 
surrender  charges  or  (b)  the  Account 
Value  en  the  date  the  Company  nH:eives 
proof  of  death.  After  a  Class  One 
Contract's  se\enth  anniversary,  the 
death  benefit  will  be  equal  to  the  grtater 
of  (a)  the  death  benefit  on  the  last  day 
of  the  previous  seven  year  period,  plus 
purchase  payments  paid  since  then, 
reduced  by  any  partial  surrenders,  plus 
their  applicable  surrender  charges  or  (b) 
the  Account  Value  on  the  date  the 
Company  receives  proof  of  death.  For 
Class  Two  Contracts,  the  amount  of  the 
standard  death  benefit  will  depend 
upon  whether  or  not  the  Contract  has 
been  in  effect  for  six  years.  Up  to  the 
si.xth  anniversary  of  a  Class  Two 
Contract,  the  death  benefit  will  be  equal 
to  the  greater  of  (a)  purchase  payments 
paid  reduced  by  any  applicable 
premium,  tax  and  any  partial  surrenders, 
plus  their  surrender  charges  or  (b)  the 
Account  Value  on  the  date  the  Company 
re<  eived  proof  of  the  .Annuitant's  death. 
After  a  Class  Two  Contract's  sixth 
anniversary-,  the  death  benefit  will  be 
equal  to  the  greater  of  (a)  the  death 
benefit  on  the  last  day  of  the  previous 
six  year  period,  plus  any  pi'rciiase 
payment  paid  since  then,  reduced  by 
any  app!.t:abie  premium  tax  and  any 
partial  surrenders,  plus  their  surrender 
charg'^s  or  (h)  the  .Account  Value  on  the 

•  date  the  Company  receives  proof  of  the 
Annuitant's  death. 

6.  L'nder  both  Class  One  and  Class 
Two  Contracts,  eligible  Contract  owners 
may  ele<:t.  th.'ough  a  .--ider  to  the 
applicable  Contrad,  a  death  benefit 
option  that  pa\s  out  an  enhanced  death 
benefit.  If  the  Contract  owner  elects  the 
rider  to  the  Contract,  the  death  Ix'nefit 
will  equal  the  greater  of  the  standard 
death  benefit  or  the  enhanced  death 
benefit.  The  enhanced  death  benefit 
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equals  the  greater  of  (a)  the  Guaranteed 
Minimum  Death  Benefit,  or  (b)  the 
Account  Value  on  the  date  the  Company 
receives  proof  of  the  Annuitant's  death. 
On  the  Contract  date,  the  Guaranteed 
Minimum  Death  Benefit  equals  the 
premiums  paid.  At  the  end  of  each 
valuation  period  af^er  the  Contract  date, 
the  Guaranteed  Minimum  Death  Benefit 
equals  the  le>;ser  of:  (a)  The  total  of  all 
purchase  payments,  multiplied  by  two. 
less  partial  surrenders,  plus  surrender 
charges,  made  prio^  ;>  or  d'i.ring  the 
valuation  period  or  (Ij)  the  G;;aranteed 
Minimum  Death  Ber.'jfif  at  the  end  of 
the  preceding  valurtion  period, 
increased  as  specified  below,  plus  any 
additional  purchase  payment.^  during 
the  current  valuation  period  less  any 
partial  surrende'"s,  plus  surrender 
charges,  made  during  the  currsnt 
valuation  period.  Until  the  anniversary 
on  which  the  Annuitant  attains  age  80, 
the  Company  credits  the  Guaranteed 
Minimum  Death  Benefit  at  the  end  of 
the  prec;eding  valuation  period  with  a 
6%  annual  rate  of  interest.  For  amounts 
allocated  to  Subaccounts  inve.<;ting  in 
money  market  portfolios,  how  e%  er,  the 
interest  accumulation  is  the  lesser  of  (a) 
the  net  in\-estment  factor  for  th.^t 
Subaccount  for  the  valuation  period, 
minus  one  or  (b)  a  6%  annual  rate  of 
interest.  For  amounts  allocated  to  the 
fixed  account,  the  Company  will 
increase  the  Guaranteed  Minimum 
Death  Benefit  by  the  lesser  of  (a)  the 
current  rate  of  interest  credited  under 
that  allocation  option  or  (b)  a  6%  annual 
nte  of  interest.  After  the  anniversary  on 
which  the  Annuitant  attains  age  BO.'the 
Company  will  no  longer  credit  interest 
to  the  Guaranteed  Minimum  Death 
Benefit. 

7.  If  a  beneficiary  under  a  Class  One 
Contract  surrenders  more  than  60  days 
from  the  date  the  Company  receives  due 
proof  of  an  Annuitant's  death  or  more 
than  one  year  after  the  date  of  death,  the 
Surrender  Value  will  be  payable  instead 
of  the  standard  or  enhanced  death 
benefit.  !f  a  beneficiary  under  a  Class 
Two  Contract  surrenders  more  than  90 
days  after  the  Annuitant's  death,  and./or 
if  the  deceased  Annuitant  was  agp  81  or 
older  on  the  policy  date,  the  Surrender 
Value  will  be  payable  instead  of  the 
st.ondard  or  enhanced  death  benefit. 

8.  On  each  Contract  anniversan,- 
through  the  maturity  date,  the  Company 
will  deduct  an  Annua!  Contract  Charge 
of  $25  from  the  Account  Value  of  both 
Class  One  and  Class  Two  Contracts  as 
partial  compensation  for  its  cost  of 
processing  applications,  establishing 
Contract  records,  premium  collection, 
recordkeeping,  processing  death  benefit 
claims,  surrenders,  partial  surrenders, 
t-ansfers,  and  reporting  and  overhead 


costs.  If  the  Contract  is  surrendered 
other  than  on  a  Contract  anniversary,  a 
full  $25  fee  in  the  case  of  both  Class  One 
and  Class  Two  Contracts  will  be 
deducted.  Even  if  its  ConL'-act 
maintenance  expenses  increase,  the 
Company  guarantees  that  it  will  not 
increase  the  amount  of  the  Annual 
Contract  Charge.  The  Company  will 
waive  the  Annual  Contract  Charge  for 
Contract  owners  whose  Account  Value 
exceeds  $75,000.  The  Annual  Contract 
Charge  for  each  class  of  Contracts  will 
not  be  greater  than  the  Company's 
average  expected  cost,  without  profit,  of 
administering  that  class  of  Contracts. 
Applicants  intend  to  reiy  on  Rules  26a- 
1  and  6c-8(c)  under  the  1940  Act  for  the 
neces.sary  exemplive  relief  to  permit 
imposition  of  the  Annual  Contract 
Charge. 

9.  The  Company  will  impose  a  daily 
Administrative  Charge  against  the 
Account  under  each  class  of  Contracts 
to  compensate  it  for  administrative 
expenses  it  will  bear  in  connection  with 
the  Contracts  and  the  Account. 
Administrative  expenses  will  include, 
among  other  things,  the  Company's 
expenses  with  respect  to  (a)  processing 
applications.  Contract  changes,  tax 
reporting,  surrenders,  partial  surrenders, 
death  claims,  and  initial  and  subsequent 
purchase  payments;  (b)  preparing  and 
mailing  annual  and  semiannual  reports 
to  Contract  owners  and  making 
regulatory  compliance  reports;  and  (c) 
paying  overhead  costs.  For  incurring 
these  administrative  expenses  in 
connection  with  the  Contracts  and  the 
Account,  the  Company  vvill  deduct  a 
daily  Administrative  Charge  at  an 
annual  rate  of  .15%  of  the  value  of  net 
as.sets  in  each  Subaccount  from  all 
classes  of  Contracts.  This  rate  will  be 
guaranteed  not  to  increa.se  for  the 
duration  of  the  Contract.  The 
Administrative  Charge  will  not  be 
greater  than  the  Company's  .tvorage 
expected  cost  without  profit,  of  the 
administrative  services  to  be  provided 
for  the  life  of  the  Controct.s.  The 
Administra'i\'e  Charge  is  d'^'5.:^nf^d  oniv 
to  reimburse  the  Compan\  for  its 
administrative  expenses  on  a 
cumulative  basis.  .Applicants  intend  to 
rely  on  Rule  26.^-1  under  the  1940  Act 
for  the  necessary  ext-.-^nptive  relief  to 
pormit  imposition  of  the  Administrative 
Charge. 

10.  No  deductions  for  sales  expenses 
will  be  made  fiom  purchase  payments 
with  respect  to  pny  class  of  Contracts. 
However,  und  ir  the  Contracts,  a 
Contingent  Df  ffmid  Sales  Charge  may 
be  assessed  ajjainst  the  amount 
surrendered.  The  amount  surrendered 
subject  to  the  charge  will  be  the  lesser 
of  fa)  the  amount  surrendered  and  fb) 


total  purchase  payments.  less  the  total 
of  all  surrender  amounts  previously 
deemed  to  reduce  those  purchase 
payments.  Under  the  Contracts,  the 
length  of  time  from  the  Company's 
receipt  of  a  purchase  payment  to  the 
time  of  the  Contract  owner's  surrender 
or  partial  surrender  will  determine 
whether  the  Contingent  Deferred  Sales 
Charge  will  be  deducted.  Under  Class 
One  Contracts,  the  surrender  charge 
percentage  will  be  as  follows: 


Charge 

Number  of 
years  from  re- 
ceipt of  pur- 
chase payment 

6%  

1 

5%  

4%  

2-4 
5 

2%  

0%  

6 

7  and  over. 

Under  Class  Two  Contracts,  the 
surrender  charge  percentage  will  be  as 
follows: 


Charge 

Number  of 
years  from  re- 
ceipt of  pur- 
chase payment 

6%  

4%  

0-3 
4 

2%  „ 

0%  „ 

5 

6  and  over. 

Under  both  Class  One  and  Class  Two 
Contracts,  for  the  first  partial  surrender 
during  each  Contract  year,  the  Company 
will  waive  the  Contingent  Deferred 
Sales  Charge  with  respect  to  the  first 
10%  of  the  Account  Value  that  is 
subject  to  the  charge.  With  respect  to 
full  surrenders,  the  Company  will  waive 
the  first  10%  of  .Account  Value  subject 
to  the  Contingent  Deferred  Sales  Charge 
if  there  have  been  no  prior  partial 
surrenders  during  that  Contract  year.  In 
determining  which  amounts  are  being 
withdrawn  for  purposes  of  computing 
the  Contingent  Deferred  Sales  ciiarge. 
partial  surrenders  and  surrenders  will 
be  deemed  made  from  purchase 
payments  on  a  first-in.  first-out  basis. 
Applicants  intend  to  rely  on  Rule  6r- 
S(b)  under  the  1940  Act  fcr  the 
necessary  exemptive  relief  to  permit 
imposition  of  the  Contingent  Deferred 
Sales  Charge  on  partial  surrenders  and 
siirrenders  from  Contracts. 

11.  The  Contingent  Deferred  Sales 
Charge  will  be  imposed  on  Class  One 
and  Class  Two  Contracts  to  permit  the 
Company  to  recover  certain  sales 
expenses  that  it  advances,  including 
compensation  paid  for  selling  the 
Contracts,  the  cost  of  printing 
prospectuses  and  sales  literature,  as 
well  as  any  advertising  costs.  The 
proceeds  of  this  charge  may  not  be 
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sufficient  to  cover  these  expenses.  To 
the  extent  they  are  not,  the  Company 
will  cover  the  shortfall  from  its  general 
account  assets,  which  may  include 
profits  from  the  charges  for  mortality 
and  expense  risks  described  below. 

12.  A  Contract  owner  will  have  the 
flexibility  to  transfer  assets  among  the 
different  Subaccounts  and  to  the  fixed 
account  at  any  time  prior  to  the 
Contract's  maturity  date.  No  charge  will 
be  imposed  for  the  first  such  transfer 
made  during  any  calendar  month. 
However,  the  Company  may  deduct  a 
Transfer  Charge  of  $10  for  each 
subsequent  transfer  made  during  a 
calendar  month.  The  Transfer  Charge 
will  not  be  greater  than  the  Company's 
average  expected  cost,  without  profit,  of 
the  transfer  administrative  services  to  be 
provided  for  the  life  of  the  Contracts. 

13.  For  Class  One  and  Class  Two 
Contracts,  the  Company  will  deduct  a 
daily  Mortality  and  Expense  Risk 
Charge  from  the  Account  at  an  annual 
rate  of  1.25%  of  the  value  of  the  average 
daily  net  assets  in  each  Subaccount 
attributable  to  those  classes  of  Contracts. 
The  Company  will  assume  two 
mortality  risks  under  each  Class  of 
Contracts:  (a)  That  the  annuity  rates 
under  the  Contracts  cannot  be  changed 
to  the  detriment  of  Contract  owners 
even  if  Annuitants  live  longer  than 
projected;  and  (b)  that  the  Company 
may  be  obligated  to  pay  a  claim  for  a 
standard  death  benefit  in  excess  of  a 
Contract  owner's  Account  Value.  The 
Company  also  will  assume  an  expense 
risk  through  its  guarantee  not  to 
increase  the  charges  for  issuing  the 
Contracts  and  administering  the 
Contracts  and  the  Account,  regardless  of 
its  actual  expenses,  including  Contract 
maintenance  costs,  administrative  costs, 
mailing  costs,  data  processing  costs,  and 
costs  of  other  services. 

14.  If  a  Class  One  or  Class  Two 
Contract  owner  selects  the  enhanced 
death  benefit  option,  the  Company  will 
deduct,  through  the  cancellation  of 
accumulation  units,  a  charge  at  each 
Contract  anniversary  or  upon  surrender 
to  compensate  it  for  the  increased  risks 
associated  with  providing  the  enhanced 
death  benefit.  The  enhanced  death 
benefit  charge  is  assessed  at  the 
begirming  of  each  Contract  year  after  the 
first,  and  at  the  time  of  full  surrender. 
The  maximum  enhanced  death  benefit 
charge  equals  .35%  of  the  Average 
Guaranteed  Minimum  Death  Benefit. 
The  Average  Guaranteed  Minimum 
Death  Benefit  is  the  mean  of  the 
beginning  and  ending  Contract  year 
values  for  the  Guaranteed  Minimum 
Death  Benefit.  Upon  surrender,  the 
Average  Guaranteed  Minimum  Death 
Benefit  equals  the  mean  of  the 


beginning  Contract  year  value  for  the 
Guaranteed  Minimum  Death  Benefit  and 
the  Guaranteed  Minimum  Death  Benefit 
value  at  the  time  of  surrender.  Upon 
surrender,  the  Company  prorates  the 
enhanced  death  benefit  charge  to  reflect 
that  portion  of  the  Contract  year 
completed.  By  using  the  mean  of 
Guaranteed  Minimum  Death  Benefit 
values  to  calculate  the  enhanced  death 
benefit  charge.  Applicants  state  that  the 
Company  can  provide  an  enhanced 
death  benefit  at  a  lower  cost  to  Contract 
owners  than  if  some  other  standard, 
such  as  Account  Value,  were  used  to 
calculate  the  enhanced  death  benefit 
charge.  For  example,  if  a  Contract 
owner's  Account  Value  appreciates  by 
6%  or  more  in  a  Contract  year  and  the 
enhanced  death  benefit  charge  were 
taken  as  a  percentage  of  Account  Value, 
the  enhanced  death  benefit  charge 
would  fully  reflect  the  appreciation  in 
Account  Value.  However,  under  the 
Contracts,  since  the  enhanced  death 
benefit  charge  reflects  the  mean  of 
Guaranteed  Minimum  Death  Benefit 
values  and  the  Guaranteed  Minimum 
Death  Benefit  cannot  increase  more  than 
6%  in  any  given  Contract  year,  the 
enhanced  death  benefit  charge  will 
never  reflect  an  increase  of  more  than 
6%  from  the  prior  year's  Average 
Minimum  Guaranteed  Death  Benefit. 

15.  If  the  charges  for  mortality  and 
expense  risks,  including  the  enhanced 
death  benefit  charge,  are  insufficient  to 
cover  actual  costs,  the  loss  will  be  borne 
by  the  Company;  conversely,  if  the 
amounts  deducted  prove  more  than 
sufficient,  the  excess  will  be  a  profit  to 
the  Company.  The  charges  for  mortality 
and  expense  risks  will  not  be  assessed 
against  the  fixed  account  value  or  to 
monies  that  have  been  applied  to 
purchase  a  fixed  annuity  option  under 

a  Contract. 

16.  Certain  states  and  other 
governmental  entities  may  impose  a 
premium  tax.  ranging  up  to  3.5%  of 
purchase  pajTnents.  If  applicable,  the 
tax  will  be  deducted,  either  from  a 
purchase  payment  when  received,  from 
amounts  surrendered  or  withdrawn, 
from  death  benefit  proceeds,  or  from  the 
amount  applied  to  effect  an  annuity  at 
the  time  annuity  payments  commence. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  or  persons, 
securities,  or  transactions  from  the 
provisions  of  the  1940  Act  and  the  rules 
promulgated  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Applicants  respectfully 
request  that  the  Commission,  pursuant 
to  Section  6(c)  of  the  1940  Act.  grant  the 
exemptions  set  forth  below  in 
connection  with  Applicants'  assessment 
of  charges  for  mortality  and  expense 
risks,  including  the  charge  for  providing 
an  enhanced  death  benefit  option,  under 
the  Contracts. 

2.  Section  26(a)(2)(C)  of  the  1940  Act 
provides  that  no  payment  to  the 
depositor  of,  or  principal  underwriter 
for.  a  registered  unit  investment  trust 
shall  be  allowed  the  trustee  or  custodian 
as  an  expense  except  compensation,  not 
exceeding  such  reasonable  amount  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian 
Section  27(c)(2)  of  the  1940  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  underwriter 
for  such  company  from  selling  periodic 
payment  plan  certificates  unless  the 
proceeds  of  all  payments,  other  than 
sales  loads,  on  such  certificates  are 
deposited  with  a  trustee  or  custodian 
having  the  qualifications  prescribed  in 
section  26(a)(1)  of  the  1940  Act.  and  are 
held  by  such  trustee  or  custodian  under 
an  agreement  containing  substantially 
the  provisions  required  bv  sections 
26(a)(2)  and  26(a)(3)  of  the  1940  Act. 

3.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  charges  for  mortality 
and  expense  risks  under  the  Contracts 
with  the  enhanced  death  benefit  will 
never  exceed  an  amount  equal  to  the 
sum  of  1 .25%  of  the  value  of  the  net 
assets  in  the  Account  plus  .35%  of  the 
Average  Guaranteed  Minimum  Death 
Benefit  on  an  annual  basis.  Of  the 
1.25%  deducted  from  the  net  assets  in 
the  Account,  approximately  .35%  is 
attributable  to  exf)ense  risks  and 
approximately  .90%  is  attributable  to 
mortality  risks.  Applicants  also 
represent  that  the  charge  for  the 
enhanced  death  benefit  will  never 
exceed  an  annual  rate  of  .35%  of  the 
Average  Guaranteed  Minimum  Death 
Benefit. 

4.  Applicants  submit  that  each  of 
these  charges  is  consistent  with  the 
protection  of  investors  because  each 
such  charge  is  a  reasonable  and  proper 
insurance  charge.  As  described  above, 
in  return  for  these  amounts,  the 
Company  will  assume  certain  risks, 
under  the  Contracts.  In  each  case,  the 
charges  for  mortality  and  expense  risks 
are  reasonable  charges  to  compensate 
the  Company  for  the  risk  that  (a) 
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Annuitants  under  each  Class  of 
Contracts  will  live  longer  as  a  group 
than  has  been  anticipated  in  setting  the 
annuity  rates  guaranteed  in  that  Class  of 
Contracts,  (b)  the  Company  may  be 
oblioated  to  pay  a  death  benefit  claim  in 
excess  of  a  Contract  owner's  Account 
Value,  and  (c)  adminis'.rativo  expenses 
of  each  Cla.ss  of  Contracts  will  be  greater 
thnn  the  amounts  derived  from  the 
Administration  Fee  and  the  Annual 
Contract  Charge  assessed  under  that 
CInss  of  Contracts. 

5.  The  Company  also  represents  that 
the  Mortality  and  Expense  Risk  Charge 
of  1.25%  per  annum  assumed  by  the 
Comp-'-ny  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products.  This  representation  is  based 
upon  the  Company's  analysis  of 
publicly  available  information  about 
simildr  industry  products,  taking  into 
consideration  such  factors  as  the  current 
charge  levels,  existence  of  charge  level 
guarantees,  and  guaranteed  annuity 
rates.  The  Company  will  maintain  and 
make  available  to  the  Commission  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  its 
comp>arative  survey. 

6.  Applicants  also  submit  that  the 
charge  equal  to  .^5%  of  the  Average 
Guaranteed  Minimum  Death  Beneflt  is 
reasonable  in  relation  to  the  risks 
assumed  by  the  Company  in  connection 
with  the  enhanced  death  benefit.  In 
arriving  at  this  determination,  the 
Company  ran  a  large  number  of 
computer  generated  trials  at  various 
issue  ages  to  determine  the  expected 
cost  of  the  enhanced  death  benefit.  First, 
hypothetical  asset  returns  were 
projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  thus  generated, 
hypothetical  account  values  were 
calculated  by  applying  the  projected 
asset  returns  to  the  initial  value  in  a 
hypothetical  account.  Each  account 
value  so  calculated  was  then  compared 
to  the  amount  of  the  enhanced  death 
benefit  payable  in  the  event  of  the 
hypothetical  Contract  owner's  or 
participant's  death  during  the  year  in 
question.  By  analyzing  the  results  of 
several  thousand  such  simulations,  the 
Company  was  able  to  determine 
actuarially  the  level  cost  of  providing 
the  enhanced  death  benefit.  Based  on 
this  analysis,  the  Company  determined 
that  a  charge  equal  to  .35%  of  the 
Average  Guaranteed  Minimum  Death 
Benefit  was  a  reasonable  charge  for  the 
enhanced  death  benefit.  The  Company 
undertakes  to  maintain  at  its  home 
office  a  memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
in  detail  the  methodology  used  in 


determining  that  the  risk  charge  equal  to 
.35%  of  the  Average  Guaranteed 
Minimum  Death  Benefit  for  the 
enhanced  death  benefit  is  reasonable  in 
rt'lttion  to  the  risks  assumed  by  the 
Company  under  the  Contracts. 

7.  Applicants  acknowledge  that  to  tha 
extent  the  Company's  mortality 
experience  and  unnjirr.bursed  expenses 
arj  less  than  anticipated,  the  charges  for 
manaiity  and  exp9n?.e  risks,  including 
tl.a  ynhancod  death  benefit  charge,  may 
be  B  source  of  profit,  which  wouki 
incrf)ase  the  general  assets  of  the 
Company  available  to  pay  distribution 
expenses  that  the  Company  must  bear. 
Under  such  circumstances,  the  charges 
for  mortality  and  expense  risk  might  be 
vifnved  by  the  Commission  as  providing 
for  some  or  all  of  the  costs  related  to  the 
distribution  of  the  Contracts.  The 
Company  cannot  with  certainty  predict 
the  amount  of  profit  that  may  result 
from  these  charges.  In  fact,  such  a  profit 
may  not  occur,  in  which  case  the 
Company  would  still  be  required  to  pay 
all  of  the  expenses  relating  to  the 
distribution  of  the  Contracts.  The  fact 
that  the  Company  will  not  deduct  a 
sales  charge  from  purchase  payments 
invested  in  the  Contracts  does  not  alter 
this  fact.  Thus,  the  Company  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  Owners  of  each 
Class  of  Contracts.  The  basis  for  this 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  and  which  will  be  ■ 
available  to  the  Commission. 

8.  The  Company  also  represents  that 
the  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  any  such 
company  adopts  a  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors,  a  majority  of 
whom  are  not  interested  persons  of  the 
investment  company,  formulate  and 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

9.  Applicants  also  respectfully  request 
that  the  Commission,  pursuant  to 
section  6(l)  of  the  1940  Act.  grant  the 
exemptions  set  forth  telow  to  permit  the 
Applicants  to  assess  the  enhanced  death 
benefit  charge  upon  surrender  where  the 
Coctract  owner  has  elected  the 
enhanced  death  benefit. 

10.  Section  2(a)(32)  of  the  1940  Act 
defines  "redeemable  security"  as  any 
security  under  the  terms  of  which  the 
holder,  upon  its  presentation  to  the 
issuer,  is  entitled  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets,  or  the 
cash  equivalent  thereof.  Applicants 
submit  that  the  imposition  of  a  prorated 


enhanced  death  benefit  charge  upon 
surrender  does  not  violate  section 
2(a)f32)  of  the  1940  Act.  As  described, 
the  Company  assesses  the  enhanced 
death  benefit  charge  to  compensate  it  for 
the  increa.sed  risk  it  bears  if  a  Contract 
owner  elects  the  enhanced  death  benefit 
option.  The  enhanced  death  benefit 
represents  an  optional  insurance  benefit 
that  the  Company  may  provide  through 
the  life  of  the  Contract  and  for  which  it 
is  entitled  to  receive  compensation.  By 
deducting  a  prorated  enhanced  death 
benefit  charge  upon  a  Contract  owner's 
surrender,  the  Contract  owner  merely 
compensates  the  Company  for  the 
additional  risk  the  Company  bears 
during  the  period  between  the  last 
Contract  anniversary  and  the  date  of 
surrender.  Accordingly,  the  deduction 
of  a  prorated  enhanced  death  benefit 
charge  upon  surrender  is  a  legitimate 
charge  for  an  optional  insurance  benefit, 
and  therefore,  does  not  reduce  the 
amount  of  the  Account's  current  net 
assets  a  Contract  owner  would 
otherwise  be  entitled  to  receive. 

11.  Rule  22c-l  promulgated  under 
section  22(c)  of  the  1940  Act,  in 
pertinent  part,  prohibits  a  registered 
investment  company  issuing  a 
redeemable  security  from  selling, 
redeeming,  or  repurchasing  any  such 
secTirity  except  at  a  price  iMsed  on  the 
current  net  asset  value  of  such  security. 
Applicants  submit  that  the  assessment 
of  the  enhanced  death  benefit  charge 
upon  surrender  does  not  alter  a  Contract 
owner's  current  net  asset  value.  As 
previously  described,  the  Company 
deducts  the  enhanced  death  benefit 
charge  through  the  cancellation  of  a 
Contract  owner's  accumulation  units. 
Accordingly,  the  assessment  of  the 
enhanced  death  benefit  charge  upon 
surrender,  or  at  any  other  time  during 
the  life  of  a  Contract,  will  not  alter  the 
Contracts'  current  net  asset  value. 

12.  Section  27(c)(1)  of  the  1940  Act. 
in  pertinent  part,  makes  it  unlawful  for 
any  registered  investment  company 
issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  or 
underwriter  of  such  company,  to  sell 
any  such  certificate  unless  such 
certificate  is  a  redeemable  security. 
Applicants  submit  that  the  assessment 
of  a  prorated  enhanced  death  benefit 
charge  upon  a  Contract  owner's 
surrender,  which  is  fully  disclosed  in 
the  prospectus,  should  not  be  construed 
as  a  restriction  on  redemption. 
Applicants  maintain  that  the  Contracts 
are  redeemable  securities  and  that  the 
imposition  of  the  prorated  enhanced 
death  benefit  charge  upon  surrender 
represents  nothing  more  than  the 
proportionate  deduction  of  an  insurance 
charge  that  is  deducted  through  the  life 


of  the  Contract.  Moreover,  as  Applicants 
previously  stated,  the  charge  is  only 
assessed  if  the  Contract  owner  has 
elected  the  enhanced  death  benefit 
option. 

Applicants'  Conclusion 

Applicants  request  exemptions  from 
sections  2(a)(32).  22(c).  26(a)(2).  27(c)(1) 
and  27(c)(2)  of  the  1940  Act  and  Rule 
22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  daily  deduction 
from  the  assets  of  the  Account  of  a 
Mortality  and  Expense  Risk  Charge  at  an 
annual  rate  of  1.25%  and  the  deduction 
of  an  enhanced  death  benefit  charge 
equal  to  .35%  of  the  Average 
Guaranteed  Minimum  Death  Benefit  as 
described  herein.  For  the  reasons  set 
forth  above.  Applicants  believe  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  pwlicv  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margara*  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  94-S514  Filed  4-a-94;  SaS  am) 
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[Retease  No.  IC-20189;  FHe  No.  8-l2--e70<q 

Northwestern  Mutual  Life  Insurance 
Company,  et  al. 

April  4. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Northwestern  Mutual  Life 
Insurance  Company  ("Northwestern"). 
Nortliwestem  Mutual  Index  500  Stock 
Fund,  Inc.  Northwestern  Mutual  Select 
Bond  Fund,  Inc..  Northwestern  Mutual 
Money  Market  Fund,  Inc..  Northwestern 
Mutual  Balanced  Fund.  Inc., 
Northwestern  Mutual  Aggressive 
Growth  Stock  Fund,  Inc.,  Northwestern 
Mutual  International  Equity  Fund,  Inc 
(together,  the  "Variable  Annuity 
Funds"),  Northwestern  Mutual  Variable 
Life  Series  Fund,  Inc.  (the  "Series 
Fund"),  NML  Variable  Annuity  Account 
B  ("Account  B"),  Northwestern  Mutual 
Variable  Life  Account  (the  "Variable 
Life  Account")  and  Northwestern 
Mutual  Investment  Services,  Inc. 
("NMIS"). 

RELEVANT  1M0  ACT  SECTKJNS:  Exemption 
requested  under  section  17(b)  from  the 
provisions  of  sections  17(a)i(l)  and 


17(a)(2)  of  the  1940  Act  and  pursuant  to 
section  6(c)  from  sections  9(a),  13(a). 
15(a),  and  15(b)  of  the  1940  Act  and 
Rule  6e-2(b)(15)  thereunder. 
SU»«MARV  OF  APPUCATlON:  Applicants 
seek  an  order  that  would  permit  the 
combination  of  each  of  the  Variable 
Annuity  Funds  into  the  Series  Fund. 
Northwestern,  the  Series  Fund  and  the 
Variable  Life  Account  also  seek  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
granting  exemptions  from  Sections  9(a). 
13(a),  15(a),  and  15(b)  of  the  1940  Act 
and  Rule  6e-2{b)(15)  thereunder  to  the 
extent  necessary  to  permit  the  shares  of 
the  Series  Fund  to  be  purchased  and 
held  after  the  propMJsed  combination  by 
the  Variable  Life  Account  as  well  as  by 
any  flexible  premium  variable  life 
insurance  separate  account  that 
Northwestern  may  establish  in  the 
future. 

FILING  DATES:  The  application  was  filed 
on  November  26.  1993  and  amended  on 
March  28,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  29,  1994.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTifing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants.  The  Northwestern  Mutual 
Life  Insurance  Company.  720  East 
Wisconsin  Avenue.  Milwaukee, 
Wisconsin  53202. 

FOR  FURTHER  WFORIdATKJN  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  or  Wendell  M.  Faria,  Deputy 
Chief  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
I.'ivestment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicants'  Represeotations 

1.  Northwestern  is  a  mutual  life 
insurance  company  that  was  organized 
by  a  special  act  of  the  Wisconsin 
Legislature  in  1857.  Northwestern  is 
licensed  to  do  business  as  a  life 


insurance  company  in  all  states  and  the 
District  of  Columbia,  and  has  offered 
variable  annuity  contracts  since  1969 
and  variable  life  insurance  policies 
since  1984. 

2.  Northwestern  at  present  operates 
three  variable  annuity  separate 
accounts,  including  Account  B,  and  the 
Variable  Life  Account  for  variable  life 
insurance.  Account  B  and  the  Variable 
Life  Account  were  established  in  1968 
and  1983,  respectively,  as  separate 
investment  accounts  of  Northwestern 
pursuant  to  the  Wisconsin  separate 
account  provisions,  and  are  registered 
under  the  1940  Act  as  unit  investment 
trusts.  Acxajunt  B  is  the  separate  account 
used  for  all  variable  annuity  contracts 
offered  by  Northwestern,  except  for 
contracts  offered  to  tax-qualified 
corporate  pension  and  profit  sharing 
plans  and  HR-10  plans.  Account  B  and 
each  of  the  other  variable  annuity 
separate  accounts  consist  of  six 
divisions  and  invest  their  assets  entirely 
in  shares  of  the  six  corresponding 
Variable  Annuity  Funds.  The  Variable 
Life  Account  consist  of  four  divisions 
which  invest  in  corresponding 
portfolios  of  the  Series  Fund.  The 
variable  life  insurance  policies  are 
scheduled  premium  and  single 
premium  variable  life  insurance 
policies,  all  of  them  "variable  life 
insurance  contracts"  as  defined  by  Rule 
6e-2(c)(l)  under  the  1940  Act. 

3.  The  Variable  Annuity  Funds  and 
the  Series  Fund  are  Maryland 
corporations  registered  under  the  1940 
Act  as  open-end  management 
investment  companies.  The  Series  Fund 
is  presently  comprised  of  four 
investment  portfolios:  The  Index  500 
Stock  Portfolio,  the  Select  Bond 
Portfolio,  the  Money  Market  Portfolio 
and  the  Balanced  Portfolio.  The 
investment  objectives,  policies  and 
restrictions  of  each  of  these  portfolios 
are  essentially  identical  to  those  of  the 
corresponding  Variable  Annuity  Fund. 

4.  Snares  of  the  Variable  Annuity 
Funds  and  the  Series  Fund  are 
registered  under  the  Securities  Act  of 
1993  (the  "Seciu-ities  Act"),  and  are 
offered  only  to  Northwestern  and  its 
separate  accounts.  As  of  September  30, 
1993.  Accx>unt  B  ou-ned  57.3%  of  the 
outstanding  shares  of  the  International 
Equity  Fund  and  more  than  two-thirds 
of  the  outstanding  shares  of  ea<:h  of  the 
other  Variable  Annuity  Funds.  The 
remaining  shares  were  held  by  other 
variable  annuity  separate  accounts, 
except  that  Northwestern  held  4.5%  of 
the  outstanding  shares  of  the  Aggressive 
Growth  Stock  Fund  and  32.8%  of  the 
out.standing  shares  of  the  International 
Equity  Fund  as  general  assets.  These 
shares  were  acquired  by  Northwestern 
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when  the  Funds  were  organized. 
Northwestern  has  redeemed  these 
shares  of  the  Aggressive  Growth  Stock 
Fund. 

5.  NMIS  is  a  wholly-owned,  second 
tier  subsidiary  of  Northwestern,  and  is 
the  investment  adviser  to  the  Variable 
Annuity  Funds  and  the  Series  Fund. 
NMIS  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  and  is  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934. 

6.  On  November  4. 1993.  the  directors 
of  the  Variable  Annuity  Funds  and  the 
Series  Fund  unanimously  adopted 
resolutions  approving  a  proposal  to 
combine  the  Variable  Annuity  Funds 
into  the  Series  Fund  on  or  about  May  1. 
1994.  The  proposal  contemplates  that 
the  Index,  Bond,  Money  Market  and 
Balanced  Funds  will  each  be  combined 
into  the  corresponding  portfolio  of  the 
Series  Fund,  and  that  two  additional 
portfolios  will  be  created  within  the 
Series  Fund  with  investment  objectives, 
policies  and  restrictions  identical  to 
those  of  the  Aggressive  Growth  Stock 
Fund  and  the  International  Equity  Fund 
in  order  that  those  two  funds  may  be 
combined  into  the  respective  new 
portfolios.  The  principal  purpose  of  the 
proposed  combination  is  to  achieve 
economies  of  scale  and  administrative 
efficiency. 

7.  TheAgreement  and  Flan  of 
Reorganization  ("Agreement")  adopted 
by  the  directors  provides  that  each 
Variable  Annuity  Fund  on  the  closing 
date  will  transfer  all  of  its  assets  to  the 
corresponding  portfolio  of  the  Series 
Fund  in  exchange  for  shares  of  that 
portfolio  having  an  aggregate  net  as.set 
\a!ue  equal  to  the  aggregate  value  of  the 
net  assets  acquired  from  each  Variable 
Annuity  Fund.  For  purposes  of  the 
t:ans.action,  the  assets  and  liabilities  of 
each  Variable  Annuity  Fund  and  each 
Portfolio  of  the  Series  Fund  will  be 
valued  as  of  the  close  of  trading  on  the 
New  York  Stock  Exchange  on  the 
bu'^iness  day  next  preceding  the  closing 
cale  in  accordance  with  the  valuation 
procedures  described  in  the  Funds' 

r.  gistration  statements.  Thereafter,  each 
Variable  Annuity  Fund  will  distribute 
the  shares  of  the  corresponding  Series 
Fund  Portfolio  to  the  Variable  Annuity 
Fund  shareholders  in  exchange  for  their 
Variable  Annuity  Fund  shares,  on  a  pro 
rata  basis.  The  Series  Fund  shares 
issued  in  the  transaction  were  registered 
under  the  Securities  Act  on  Form  N- 
14. »  Northwestern  will  pay  all  expenses 


'  .\  registration  statement  on  Fotm  S-14  (File  No. 
J  )-7;638)  was  filed  for  the  Series  Fund  on 
February  24, 1994.  The  registration  staiemer.l 
i:    luding  all  exhibits  thereto  and  financial 
s'jiements.  is  incorporated  into  the  application. 


of  the  Funds  attributable  to  the 
proposed  combination. 

8.  A  special  meeting  of  the 
shareholders  of  each  of  the  Variable 
Annuity  Funds  is  planned  to  take  place 
in  April  1994.  Prior  to  the  meeting. 
Northwestern  will  solicit  voting 
instructions  from  the  Account  B 
variable  annuity  contractowners  and 
payees,  and  Northwestern  will  vote  the 
Account  B  shares  of  each  Variable 
Annuity' Fund  in  accordance  with  the 
instructions  it  receives,  as  required  by 
the  provisions  of  the  Account  B  variable 
annuity  contracts.  The  Account  B  shares 
of  each  Variable  Annuity  Fund  for 
which  no  voting  instructions  are 
received  will  be  voted  in  the  same 
proportions  a-,  tnose  for  which 
instructions  are  received. 

9.  The  rest  of  the  shares  of  the 
Variable  Annuity  Funds  (except  for  the 
shares  held  as  Northwestem's  general 
assets)  are  held  by  variable  annuity 
separate  accounts  funding  contracts  for 
tax-qualified  corporate  pension  and 
prcfit  sharing  plans  and  HR-10  plans. 
These  separate  accounts  are  not 
investment  companies  by  reason  of 
Section  3{c)(ll)  of  the  1940  Act.  The 
employee  plans  that  hold  the  contracts 
funded  by  the  separate  accounts  are 
subject  to  requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERIS.A"),  which  generally  provide  that 
assets  of  the  plans  must  be  administered 
solely  in  the  interest  of  plan  participants 
and  beneficiaries.  According  to 
Applicants,  ERIS.\  has  been  interpreted 
by  its  adm.inistrators  and  the  courts  to 
meaa  that  proxies  for  securities  held  as 
plan  assets  must  be  voted  in  accordance 
with  ERIS.'^  fiduciary  concepts.  The 
Variable  .Annuity  Fund  shares  held  for 
the  pension  separate  accounts  are  not 
plan  Bssets  as  such  because,the  plan 
holds  contracts  issued  by  the  pension 
separate  accounts  rather  than  shares  of 
the  Var'able  Annuity  Funds.  Applicants 
state,  however,  that  the  policy  of  ERISA 
sug;.;ests  that  the  Variable  Annuity  Fund 
shares  should  be  voted  based  on  the 
intelligent  exerci.se  of  discretionary 
authority  on  behalf  of  plan  participants 
r.nd  b-^neficia.'-ies.  Northwestern  intends 
to  vote  the  Variable  Annuity  Fund 
shares  held  for  these  pension  separate 
accounts,  and  the  shares  held  as 
Northwestem's  general  assets,  in  favor 
of  the  proposed  transaction. 

10.  Applicants  represent  that  in 
accordance  with  Maryland  General 
Corporation  Law,  the  proposed 
combination  will  not  take  place  unless 
it  has  been  approved  by  the  affirmative 
vote  of  at  least  two-thirds  of  the 
outstanding  shares  of  each  of  the 
Variable  Annuity  Funds.  In  addition. 
Applicants  represent  that  they  will  not 


proceed  with  implementation  of  the 
proposal  unless  the  proposal  also 
receives  the  support  of  at  least  two- 
thirds  of  the  Account  B  shares  of  each 
Fund. 

11.  In  addition  to  the  required 
approval  by  the  shareholders  of  each  of 
the  Variable  Annuity  Funds,  the 
Agreement  provides  that  the  Funds 
must  receive  from  the  Commission  the 
requested  order  of  exemption,  and  must 
receive  an  opinion  of  tax  counsel  to  the 
effect  that  the  combination  of  the  Funds 
will  qualify  as  a  tax-free  reorganization 
under  the  Internal  Revenue  Code  of 
1986. 

12.  Implementation  of  the  proposed 
combination  of  the  funds  will  have  no 
economic  impact  on  values,  fees  or 
charges  under  the  variable  annuity 
contracts  or  the  rights  or  interests  of 
owners  and  payees.  The  proposed 
transactions  also  will  have  no  economic 
impact  on  owners  of  Northwestem's 
variable  life  insurance  policies  except 
for  the  indirect  effect  on  the  Series 
Fund's  investment  performance  and 
expenses  which  may  result  from  an 
increase  in  the  size  of  its  assets. 

Applicants'  Legal  Analysis  Under 
Section  17 

1.  Because  Northwestern  owns  all  of 
the  outstanding  voting  securities  of  each 
of  the  Variable  Annuity  Funds  and  each 
of  the  Portfolios  of  the  Series  Fund  and 
Section  2(a)(9)  of  the  1940  Act 
establishes  a  presumption  that  a  person  . 
owning  25%  or  more  of  another 
persons  outstanding  voting  securities 
controls  the  latter  person,  each  of  the 
Variable  Annuity  Fund  and  each 
Portfolio  of  the  Series  Fund  are 
presumed  to  be  under  the  common 
control  of  Northwestern.  The  Variable 
Annuity  Funds  are  therefore  affiliated 
persons  of  the  Series  Fund  and  its 
Portfolios. 

2.  Section  17(a)  of  the  1940  Act  makes 
it  un!av.ful  for  any  affiliated  person  of 

a  registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal  (a)  knowingly  to  sell  any 
security  or  other  property  to  such 
registered  com.pany  or  (b)  knowingly  to 
purchase  f.-om  such  registered  company 
anv  security  or  other  property.  Because 
the  Funds  are  affiliated  persons  of  each 
other,  the  sale  of  the  assets  of  the 
Variable  .Annuity  Funds  to  the  Series 
Fund,  and  their  purchase  by  the  Series 
Fund,  would  violate  Section  17(a). 

3.  Rule  17a-8  under  the  1940  Act 
permits  affiliated  registered  investment 
companies  to  merge  under  certain 
conditions,  notwithstanding  the 
prohibitions  of  section  17(a).  One  of 
those  conditions  stipulates  that  the 
investment  companies  be  affiliated 


solely  because  they  share  common 
officers,  directors,  or  a  common 
investment  adviser.  Applicants  beliove 
that  the  exemption  provided  by  Rule 
17a-8  may  not  be  available  to  them,  in 
that  the  Variable  Annuity  Funds  and  the 
Series  Fund  may  be  deemed  to  be 
fiffiiiatod  in  ways  not  contemplated  by 
the  n.!le.  Nonetheless,  Applicants  hav'? 
complied  with  Rule  17a~a"s  other 
conditions.  SpeciHcally.  the  directors  of 
the  Variable  Annuity  Funds  and  the 
Series  Fund,  including  a  majority  of  the 
disinterested  directors,  have  determined 
that  the  proposed  ccmbination  is  in  the 
best  interest  of  the  shareholders  of  the 
Variable  Annuity  Funds  and  the  Series 
Fund,  and  have  approved  the  form  of 
the  Agreement. 

4.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission,  upon 
application,  shall  grant  an  order 
exempting  a  proposed  transaction 
otherwise  barred  by  section  17(a)  if 
evidence  establishes  that  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act.  The 
Applicants  contend  that  the  proposed 
transaction  meets  these  tests. 

5.  In  considering  and  evaluating  the 
proposed  combination  from  the 
perspective  of  both  the  Variable 
Annuity  Funds  and  the  Series  Fund  and 
its  Portfolios,  and  their  respective 
shareholders,  the  directors  recognized 
that  the  investment  objectives,  policies 
and  restrictions  of  each  of  the  existing 
Portfolios  of  the  Series  Fund  are 
identical  in  all  relevant  respects  to  the 
investment  objectives,  policies  and 
restrictions  of  the  corresponding 
Variable  Annuity  Funds.  The  diret:tors 
recognized,  further,  that  the  two 
Portfolios  to  be  created  and  added  to  the 
Series  Fund  will  have  investment 
objectives,  policies  and  restrictions 
identical  to  the  other  two  Variable 
Annuity  Funds,  i.e..  the  Aggressive 
Growth  Stock  Fund  and  the 
International  Equity  Fund. 

6.  Applicants  state  that  the  directors 
hav-e  given  particular  attention  to  the 
management  fees  and  other  expenses 
paid  and  incurred  by  the  respective 
Funds  currently  and  in  the  context  of 
the  proposed  combination.  For  the 
Series  Fund  the  present  management 
agreement  provides  for  compensation  at 
the  annual  rate  of  V.o  of  1%  of  the 
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Funds  net  assets.  The  manager  pavs  all 
expenses  of  the  Series  Fund  except 
interest,  faxes  and  brokerage 
commissions,  and  any  extraordinary  or 
non-recurring  expenses  incurred  in 
connection  with  the  operation  of  the 
FunJ.  The  Series  Fund  accordingly  has 
pev»r  incurred  any  expenses  exr  ept  for 
brok'-^ragy  cornmissions  and  the 
nianngement  foe  of  30  basis  points.  The 
prcf.rnt  8d\isory  agreement  for  the 
Index  Fund  p-ovides  for  a  management 
fee  at  the  annual  rate  of  vio  of  1%  of  the 
Fund's  net  assets.  The  Index  Fund  bears 
certain  internal  expenses  not  borne  by 
the  Series  Fund  Portfolios,  but  these  are 
falling  as  a  percentage  of  the  Index 
Fund's  assets  as  the  Index  Fund's  size 
increases.  Total  expenses  for  the  Index 
Fund  in  1992  were  26  basis  points.  The 
proposed  combination  of  the  Index 
Fund  into  the  Index  500  Stork  portfolio 
of  the  Series  Fund  requires  that  the 
managenient  agreement  for  the  Series 
Fund  be  revised  to  conform  the  expense 
structure  to  that  of  the  present  Index 
Fund  arrangement.  For  the  Bond  Fund 
and  the  Balanced  Fund  the  present 
investment  advisory  agreements  provide 
for  management  compensation  at  the 
annual  rate  of  Vio  of  1%  of  assets  on 
as.sets  in  exce.ss  of  S50  million  and 
further  reduced  to  Vio  of  1%  on  assets 
in  excess  of  $100  million.  This  was  also 
the  schedule  for  the  Money  Market 
Fund  until  May  1,  1993,  when  the 
management  fee  was  reduced  to  30  basis 
points.  Each  of  these  three  funds  bears 
certain  internal  expenses.  For  the 
Balanced  Fund,  with  assets  in  excess  of 
$1.5  billion,  total  expenses  came  to 
about  31  basis  points  in  1992,  including 
the  management  fee.  For  the  Bond  Fund 
and  the  Money  Market  Fund  the 
corresponding  expenses  were  about  47 
and  48  basis  points,  respectively, 
reflecting  the  fact  that  these  Funds  are 
much  smaller.  The  proposed 
combination  of  the  funds  will  retain  the 
present  cost  and  fee  structure  for  the 
Select  Bond  Portfolio,  Money  Market 
Portfolio  and  the  Balanced  Portfoho  of 
the  Series  Fund,  with  expenses  of  30 
basis  points.  The  directors  recognized 
that  this  proposal  should  substantially 
benefit  the  present  shareholders  of  the 
Bond  Fund  and  also  result  in  a  slightly 
lower  expense  level  for  the  present 
shareholders  of  the  Balanced  Fund  and 
the  Money  Market  Fund.  For  the 
Aggressive  Growth  Stock  Fund  and  the 
International  Equity  Fund,  the 
management  fees  and  other  expenses  are 
higher,  and  the  existing  structure  of 
costs  and  fees  for  these  Funds  will  be 
retained  for  the  two  corresponding 
Series  Fund  Portfolios  proposed  to  be 
created.  Applicants  acknowledge  that 


the  proposed  combination  of  these  two 
Funds  into  the  Series  Fund  will  not 
have  an  immediate  effect  on  costs,  but 
they  note  that  the  availability  of  thest? 
investment  options  will  be 
advantageous  for  the  present  owners  of 
variable  life  insurance  policies  and  the 
participation  of  the  Variable  Life 
Account  in  these  Portfolios  should  tend 
to  increase  the  rate  of  growth  for  these 
Portfolios,  with  corresponding 
efficiencies  which  should  be  con.sistenf 
with  enhanced  performance  for  the 
present  shareholders  as  welL 

7.  The  Applicants  note  that  the 
combination  of  the  Funds  as  propo.sed 
will  reduce  revenues  received  from  the 
present  shareholders  of  the  Bond  and 
Balanced  Funds  and  the  Index  Portfolio 
of  the  Series  Fund,  and  the  Funds" 
adviser  will  bear  increased  expense.s. 
Based  on  1992  asset  sizes.  Applicants 
have  calculated  that  the  cost  impact  of 
the  proposed  changes  would  amount  to 
$356,000.  With  the  proposed 
combination  of  the  Funds,  these  costs 
would  be  at  least  partly  offset  by 
anticipated  savings,  primarily  for 
accounting  .staff  and  audit  fees.  In- 
addition.  Northwestern  expects  to  add 
three  new  investment  options  for  both 
variable  life  insurance  and  variable 
annuities  by  May  1994.  and  may 
develop  additional  options  in  the  future. 
The  Applicants  state  that  these  plans 
can  be  accommodated  most  efficiently 
by  combining  all  of  the  present 
operations  info  the  Series  Fund  and 
adding  more  series  as  management  and 
the  directors  of  the  Fund  may 
determine. 

8.  Applicants  believe  that  the 
proposed  combination  of  the  Funds  will 
have  no  adverse  tax  consequences  for 
the  Funds  or  their  shareholders. 
Northwestern  will  pay  the  costs  of  the 
transaction,  including  the  cost  of 
soliciting  voting  instructions  from 
ccnfractowmers  and  any  costs  incurred 
by  the  Series  Fund  in  liquidating  any 
securities  received  from  the  Variable 
Annuity  Funds  that  are  inconsistent 
with  the  investment  objectives  and 
policies  of  the  respective  Portfolios  of 
the  Series  Fund.  There  will  be  no 
dilution  of  any  investor's  interest  as  a 
result  of  the  transaction. 

9.  Applicants  assert  thai,  as  a  mutual 
life  insurance  company.  Northwestern 
has  no  reason  to  prefer  one  group  of  its 
contradowners  over  another  group. 
From  Northwestern 's  perspective,  the 
sole  purpose  of  the  Funds  is  to  serve  as 
investment  funding  vehicles  for 
Northwestern 's  variable  contracts. 
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Applicants'  Legal  Analysis  Under 
Section  6(c) 

1.  After  the  Substitution,  the  Series 
Fund  will  be  used  as  the  underlying 
investment  vehicle  for  both  Account  B 
and  the  Variable  Life  Account,  and  may 
bo  ust>d  by  any  flexible  premium 
variable  life  insurance  separate  account 
that  Northwestern  may  establish  in  the 
future.  The  use  of  a  single  management 
company  as  the  underlying  investment 
vehicle  for  both  variable  annuities  and 
variable  life  insurance  is  referred  to  cis 
'"mixed  funding."  Rule  6e-2(b)(15) 
under  the  1940  Act  precludes  mixed 
funding.  However,  Northwestern  and 
the  Variable  Life  Account  rely  on  Rule 
6e-2  for  certain  exemptions  from  the 
1940  Act  as  they  offer  scheduled 
premium  variable  life  insurance 
policies.  Applicants  therefore  request  an 
exe.mption  under  section  6(c)  of  the 
1940  Act  from  sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  1940  Act,  and  Rule  6e- 
2(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  the  Variable  Life 
Account  to  purchase  and  hold  shares  of 
the  Series  Fund  after  the  proposed 
combination  of  the  Variable  Annuity 
Fu.'ids  into  the  Series  Fund. 

2.  Sections  9(a)(1)  and  9(a)(2)  of  the 
1940  Act  generally  disqualify  any 
person  convicted  of  certain  offenses, 
and  any  affiliate  of  such  person,  from 
functioning  in  various  capacities  with 
respect  to  a  registered  investment 
company.  Section  9(a)(3).  among  other 
things,  makes  it  unlawful  for  any 
fompany  to  serve  as  depositor  for  a 
registered  investment  company  if  an 
affiliated  person  of  that  company  is 
subject  to  a  disqualification  set  forth  in 
section  9(a)(1)  or  section  9(a)(2).  Rule 
fie-2(b)(15)  provides  exemptions  from 
section  9(a)  under  certain  circumstances 
and  limitations  to.  in  effect,  permit  a  life 
insurance  company  to  Sf;rve  as  depositor 
for  a  \  ariable  life  insurance  separate 

ac  count  even  if  one  or  more  of  its 
employees  or  other  affiliates  may  be 
ineligible  under  section  9(a).  These 
exemptions  limit  the  application  of  the 
disability  restrictions  to  employees  and 
other  affiliates  who  directly  participate 
in  the  management  of  the  underlying 
management  company.  The  partial  relief 
in  Rule  6e-2(b)(15)  from  the 
requirements  of  section  9  limits,  in 
effect,  the  monitoring  of  an  insurer's 
personnel  that  would  otherwise  be 
r.ticessary  to  ensure  compliance  with 
section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
section  9.  Applicants  contend  that  those 
rules  recognize  that  it  is  not  ne<;essary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policies 
ond  provisions  of  the  1940  Act  to  apply 


the  provisions  of  section  9(a)  to  all  of 
the  individuals  involved  in  the 
insurance  organization  \vhere  most  of 
them  have  no  ir.\  olvement  with 
investment  companies. 

3  Rule  6e-2  permits  an  insurance 
company  to  disn:>gard  the  voting 
instructions  of  its  contractowners  in 
certain  limit'.'d  circumstances.  Ru!e6e- 
2(bi(15){iii)  prcvides  pa.^ial  exemptions 
f.'-om  section  13(c).  15(a).  and  15fb)  of 
the  1940  .\ct  ;.o  the  extent  that  those 
securities  have  been  deemed  by  the 
Com.mi.ssion  to  require  "pass  through" 
voting  with  rt-spect  to  underlying  fund 
shares  held  by  a  separate  account. 
Applicants  cont»;nd  that  the  limits  on 
"pass  through"  voting  privileges 
contained  in  Rule  6e-2(b)(15)(iii)  also 
should  apply  under  mixed  funding. 

4.  The  Applicants  maintain  that  Rule 
Ge-2  recognizes  that  a  variable  life 
insurance  contract  is  subject  to 
extensive  state  regulation  of  insurance. 
In  adopting  rule  6e-2(b)(15)(iii).  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority:  (1)  Pursuant  to  stale 
insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisers,  or  principal  underwriters;  and 
(2)  to  require  an  insurer  to  drav?  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  centracto\N7iers  over  the  insurer's 
objection. 

5.  Applicants  maintain  that  the  right, 
under  Rule  6e-2(b)(15),  of  the  company 
to  disregard  policyowners'  voting 
instructions  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts. 
Under  Rule  6e-2fb)(15),  an  insurer  can 
disregard  contractowner  voting 
instructions  only  with  respect  to  certain 
specified  items  and  under  certain 
specified  conditions.  The  potential  for 
disagreement  is  limited  by  the 
requirement  in  Rule  Ge-2  that  tlie 
insurance  company  override  of  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 

6.  Applicants  submit  that  these  rights 
of  the  state  insurance  authorities  and 
the  insurance  company  to  override 
contractowners'  voting  instructions  in 
certain  limited  circumstances  are  not 
inconsistent  with  mi.xed  funding. 
Applicants  note  that  the  NAIC  Model 
Regulation  permits  the  use  of  a  single 
underlying  fund  for  different  separate 
accounts,  and  suggests  that  it  is  not 
likely  that  insurance  regulators  would 
find  an  investment  policy,  principal 
underwriter,  or  investment  adviser  in- 
appropriate for  one  insurance  product 
but  not  for  another.  Applicants  observe 


that  the  provisions  of  the  separate 
account  statutes  and  regulation  of 
Wisconsin.  Northwestem's  domiciliary- 
state,  are  consistent  with  the  NAIC 
Model  Regulation  on  these  points.  They 
observ  e  that  Northwestern  has  already- 
been  operating  separate  funds  with 
identical  investment  objectives, 
policies,  and  limitations  for  variable 
annuities  and  for  variable  life  insurance 
for  almost  ten  years,  and  that  no  basis 
for  distinguishing  the  investment 
program  for  variable  annuities  from  the 
parallel  program  for  variable  life 
insurance  has  been  'dentified. 

7,  The  Applicants  submit  that  mixed 
funding  would  be  of  benefit  to 
shareholders  of  both  the  Series  fund  and 
the  Variable  Annuity  Funds,  as  well  as 
variable  life  insurance  policyowners 
and  variable  annuity  contractowners. 
Mi.xed  funding  should  benefit  owners  of 
all  of  Northwestem's  variable  contracts 
by  eliminating  some  portion  of  the  costs 
of  operating  and  administering  separate 
funds  for  variable  annuities  and  variable 
life  insurance.  Furthermore,  granting  the 
requested  relief  should  result  in  an 
increased  amount  of  assets  available  for 
investment  by  the  Series  Fund.  This 
may  benefit  all  variable  contractowners 
by  promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  Series  Fund  Portfolios 
more  feasible. 

Applicants'  Conditions  for  Section  6(c) 
Relief 

If  the  requested  order  is  granted,  the 
Applicants  consent  to  the  following 
conditions: 

1.  The  directors  of  the  Series  Fund,  a 
majority  of  whom  shall  be  disinterested 
directors,  will  monitor  the  Series  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  interests 
of  the  variable  life  insurance 
policyowners  and  the  variable  annuity 
contract  owners  and  any  future  owners 
in  the  Series  Fund.  An  irreconcilable 
material  conflict  may  arise  from  a 
variety  of  reasons,  including: 

(i)  An  action  by  any  state  insurance 
regulatory  authority; 

(ii)  A  cKange  in  applicable  federal  of 
state  insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities; 

(iii)  An  administrative  or  judicial 
decision  in  any  relevant  proceeding; 

(iv)  The  manner  in  which  the 
investments  of  any  Portfolio  are  being 
managed; 

(v)  A  difference  in  voting  instructions 
given  by  variable  life  insurance 
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policyowners,  variable  annuity  contract 
owners  or  any  future  owners;  or 

fvi)  A  decision  by  Northwestern  to 
disregard  the  voting  instructions  of 
variable  life  insurance  policyowners. 

2.  Northwestern  will  report  any 
potential  or  existing  conflicts  to  the 
directors  of  the  Series  Fund. 
Northwestern  will  be  responsible  for 
assisting  the  directors  in  carrving  out 
their  responsibilities  under  these 
conditions,  by  providing  the  directors 
with  all  information  reasonably 
necessary  for  the  directors  to  consider 
any  issues  raised.  This  includes,  but  is 
not  limited  to.  an  obligation  of 
Northwestern  to  inform  the  direc:tors 
whenever  voting  instructions  are 
disregarded. 

3.  If  it  is  determined  by  a  majority  of 
the  directors  of  the  Series  Fund,  or  a 
majority  of  its  disinterested  directors, 
that  a  material  irreconcilable  conflict 
exists,  then  Northwestern  shall,  at 
Northwestern 's  expense  and  to  the 
extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
disinterested  directors),  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  up  to  and  including: 

(i)  Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Series  Fund  or  any  Portfolio 
therein  and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  Portfolio,  if  any,  of  the  Series 
Fund)  or  submitting  the  question 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
variable  life  insurance  policyowners, 
variable  annuity  contract  owners  or 
future  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  or  class  (i.e..  variable  annuity 
contract  owners,  variable  life  insurance 
policyowners,  or  future  owners)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  members  of  the  affected 
group  the  option  of  making  such  a 
change;  and 

(ii)  Establishing  a  new  registered 
management  investment  company  or 
managed  separate  account. 

If  a  material  irreconcilable  conflict 
arises  because  of  Northwestern 's 
decision  to  disregard  voting  instructions 
and  that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote.  Northwestern  may  be  required  by 
the  Series  Fund  to  withdraw  the 
investment  of  any  of  its  separate 
accounts  from  the  Series  Fund,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  For  the 
purposes  of  the  conditions  set  forth  in 
this  paragraph,  a  majority  of  the 
disinterested  directors  shall  determine 
whether  or  not  any  proposed  action 


adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  shall 
the  Series  Fund  be  required  to  establish 
a  new  funding  medium  for  any  variable 
contract.  Northwestern  shall  not  be 
required  by  this  condition  to  establish  a 
new  funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
group  materially  adversely  affected  by 
the  irreconcilable  material  conflict. 

4.  The  determination  by  the  directors 
of  the  existence  of  any  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
writing  to  Northwestern. 

5.  Northwestern  will  provide  pass- 
through  voting  privileges  to  all  variable 
life  insurance  policyowners,  variable 
annuity  contract  owners  or  future 
owners  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners. 
Northwestern  shall  be  responsible  for 
assuring  that  each  of  its  separate 
accounts  participating  in  the  Series 
Fund  calculates  voting  privileges  in  a 
manner  consistent  with  the  other 
separate  accounts  and  in  accordance 
with  the  provisions  of  the  respective 
variable  contracts. 

6.  The  Series  Fund  shall  disclose  in 
its  prospectus  that  (1)  shares  of  the 
Series  Fund  are  offered  to  separate 
accounts  of  Northwestern  which  fund 
both  variable  life  insurance  policies  and 
variable  annuity  contracts,  (2)  due  to 
differences  of  tax  treatment  or  other 
considerations,  the  interests  of  variable 
life  insurance  policyowners,  variable 
annuity  contract  owiiers  or  future 
owners  participating  in  the  Series  Fund 
might  at  some  time  be  in  conflict,  and 
(3)  the  directors  of  the  Series  Fund  will 
monitor  for  any  material  conflicts  and 
determine  what  action,  if  any.  should  be 
taken.  The  Series  Fund  shall  also  notify 
Northwestern  that  disclosure  regarding 
potential  risks  of  mixed  funding  may  be 
appropriate  in  prospectuses  for  the 
variable  life  insurance  policies  and  the' 
variable  annuity  contracts. 

7.  All  reports  received  by  the  directors 
of  potential  or  existing  conflicts,  and  all 
actions  of  the  directors  with  regard  to 
determining  the  existence  of  a  conflict, 
and  determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  meeting  of  the  directors  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

8.  If  and  to  the  extent  that  Rule  6e- 
2  is  amended  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  the  rules  thereunder  with  respect 
to  mixed  funding  on  terms  and 


conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  Application,  then  the 
Series  Fund  and/or  Northwestern,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2,  as  amended,  to  the  extent  such 
rules  are  applicable. 

Conclusion 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  section  17(b)  of 
the  1940  Act  exempting  the  proposed 
combination  of  the  Funds  from  the 
provisions  of  section  17(a)(1)  and 
17(a)(2)  of  the  1940  Act.  Applicants 
submit  that,  for  reasons  stated  above, 
the  terms  of  the  proposeAtransadion. 
including  the  consideration  to  be  paid 
and  received,  are  reasonable  and  fair  to 
each  Variable  Annuity  Fund  and  the 
Series  Fund,  to  each  portfolio  of  the 
Series  Fund  and  to  shareholders  and 
owners  of  variable  annuity  contracts 
and  variable  life  insurance  policies 
invested  in  each  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Furthermore,  the  proposed 
transaction  will  be  consistent  with  the 
policies  of  each  Fund  and  each  Portfolio 
of  the  Series  Fund  and  with  the  general 
purposes  of  the  1940  Act. 

2.  In  addition,  Northwestern,  the 
Series  Fund  and  the  Variable  Life 
Account  request  an  ojder  of  the 
Commission  pursuant  to  section  6(( )  of 
the  1940  Act  for  exemptions  from 
sections  9(a),  13(a),  15(a),  15(b)  of  the 
1940  Act  and  Rule  6e-2(b)(15) 
thereunder  to  the  extent  necessan.  to 
permit  the  Variable  Life  Account,  and 
any  flexible  premium  variable  life 
insurance  separate  account  that 
Northwestern  may  establish  in  the 
future,  to  purchase  and  hold  shares  uf 
the  Series  Fund  after  the  proposed 
combination  of  the  Variable  Annuity 
Funds  into  the  Series  Fund. 

3.  Northwestern,  the  Series  Fund  and 
the  Variable  Life  Account  submit  that, 
for  the  reasons  stated  above,  the 
exemptions  are  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegaiod 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-8513  Filed  4-*-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  •270S] 

Washington;  Declaration  of  Disaster 
Loan  Area 

Whatcom  County  and  the  contiguous 
counties  of  Okanogan  and  Skagit  in  the 
State  of  Washington  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  which  occurred  on  January  27, 1994 
in  the  City  of  Bellingham.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on  June 
3, 1994  and  for  economic  injury  until 
the  close  of  business  on  January  4, 1995 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

or  other  locally  announced  locations. 
The  interest  rates  are: 


For  physical  damage: 

Percent 

Homeowners     W»i     Credit 

Availatjle  Elsewttere „... 

7250 

Homeowners  Without  Credit 

Availat)le  Elsewhere 

3.625 

Businesses      With      Credit 

Available  Elsewhere 

7.900 

Businesses    and    tlon-Profit 

Organizations         Wiltxxjt 

Credit  Available  Elsewtiere 

4.000 

Others   (Including  Non-Profit 

Organizations)  With  Credit 

AvaHafole  Elsewhere 

7125 

For  Economic  Injury:  • 

Businesses  and  Small  Agn- 

cultural  Cooperatives  With- 

out Credit  Available  Else- 

where   

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  270805  and  for 
economic  injury  the  number  is  822300. 

(Catalog  of  Fedpral  Domestic  ^ssiitance 
Program  Nos,  59002  and  590081. 

Dated:  .^prn  A.  19i>J 
Erskine  B.  Bowles, 

AdminiiinJor. 

[FR  Doc.  94-660;,  Fi'.'d  4-8-94;  R  45  drr.l 

BILLING  CODE  B025-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 


ACTION:  Notice  cf  rf-po.r; 
submitted  for  re\  it;w. 


requirements 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 


DATES:  Comments  should  be  submitted 
May  11,  1994.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  0MB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (S i^.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW., 
5th  floor.  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building. 
Washington.  DC  20503. 
Ti f/e:  Personal  Financial  Statement. 
Form  No.:  SBA  Form  413. 
Frequency:  On  occasion. 
Description  of  Respondents:  Small 

Business  Loan  Applicants. 
Annual  Responses:  132,712. 
Annual  Burden:  199,068. 

Dated:  March  10,  1994. 
Deo  Verbillis, 

Chief,  Administrative  Information  Bmnch. 
[PR  Ddc.  94-6506  Filed  4-8-94;  8  45  am] 

BILUNfi  CODE  802$-01-M 


[License  No.  02-0511] 
License  Surrender 

Notice  is  hereby  given  that  Bridj^er 
Capital  Corporation  ('"Bridger").  a 
Delaware  corporation,  has  sarrendei-ed 
its  license  to  op>erate  ar.  a  s.'^naA  busine>s 
investment  company  under  the  Small 
Business  Investment  Ac*,  of  IsSis,  as 
amended  ("the  Act").  Bridger  was 
licensed  by  the  Srr.jll  Business 
Adrrunistration  on  Apr;!  5.  1983. 

Under  the  authority  vested  bv  the  .\ct 
and  pursuant  to  the  regul  jtions 
promulgated  thereundor,  the  sii.Tendf  r 
of  the  license  was  accepted  on 
September  27.  1993,  and  accordingiy. 
all  rights,  privilege.';,  and  frcnchisss 
derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  March  31. 1994. 
Robert  D.  Stillman, 

Associofe  Administrator  for  Investment. 
[FR  Doc.  94-8509  Filed  4-8-94;  8:45  am] 

BILUNG  CODE  802S-01-M 


[License  No.  06/0&-0279] 
License  Surrender 

Notice  is  hereby  given  that  Retzloff 
Capital  Corporation  "Retzloff"),  a  Texas 
corporation,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  Retzloff  was 
licensed  by  the  Small  Business 
Administration  on  December  8, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  March 
10, 1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  March  30, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-8508  Filed  4-6-94;  8:45  am] 

BILUNG  CODE  aa2S^>1-M 


[License  No.  04/05-0095] 
License  Surrender 

Notice  is  hereby  given  that  Southeast 
Venture  Capital  Limited  I  ("Southeast"). 
a  Florida  limited  partnership,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
AcA  of  1958,  as  amended  ("the  Act"). 
Southeast  was  licensed  by  the  Small 
Business  Administration  on  November 
24.  1980,  and  reissued  August  14. 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  17, 1993,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
l!:erefrom  have  been  terminated. 

f(J.\'.a!o>;  cf  Federal  Domestic  Assistance 
Prot;fdni  No.  59.011,  Small  Business 
li.vfstmcrrt  Companies) 

D,it':d:  M:irch  31,  1994. 
Robert  D.  Stillman, 

Associate  .'\dministrator  for  Investment. 
IKR  Doc.  94-8507  Filed  4-8-94;  8:45  am] 
BILUNG  CODE  802S-41-M 


[License  No.  04/04-0260] 

Cordova  Capital  Partners,  L.P. — 
Enhanced  Appreciation;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  December  14, 1993,  a  notice  was 
published  in  the  Federal  Register  (58 


FR  65414]  stating  that  an  application 
had  been  filed  by  Cordova  Capital 
Partners,  L.P. — Enhanced  Appreciation, 
Atlanta,  Georgia  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1993))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  January  13,  1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0260  on 
March  24,  1994,  to  Cordova  Capital 
Partners,  LP. — Enhanced  Appreciation 
(Licensee)  to  operate  as  a  small  business 
investment  company. 

The  Licensee  has  initial  private 
capital  of  $8,112,500.  Cordova  Capital 
Partners,  L.P.  owns  30.8  percent  of  the 
Licensee:  no  individual  beneficially 
owns  10  percent  or  more  of  the  licensee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  April  4. 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-8599  Filed  4-8-94;  8:45  am] 

BILLING  CODE  802S-01-M 
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OEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  21-20A; 
Supplier  Surveillance  Procedures 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-20A,  Supplier 
Surveillance  Procedures,  for  review  and 
comments.  The  proposed  AC  21-20A 
provides  information  and  guidance 
concerning  an  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  requirements  of  the 
Federal  Aviation  Regulations  (FAR)  part 
21.  Certification  Procedures  for  Products 
and  Parts. 

DATES:  Comments  submitted  must 
identify  the  proposed  AC  2 1-20 A  File 
Number  A-220-0004,  and  be  received 
by  May  11,1994. 

ADDRESSES:  Copies  of  the  proposed  AC 
21-20A  can  be  obtained  from  and 


comments  may  be  returned  to  the 
following:  Department  of 
Transportation,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Manufacturing 
Division,  Production  Certification 
Branch,  AIR-220.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Courtney.  Federal  Aviation 
Administration,  Aircraft  Manufacturing 
Division,  Production  Certification 
Branch.  AIR-220,  room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  at  phone 
number  (202)  267-^361. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  AC  21-20A  provides 
information  and  guidance  concerning 
surveillance  of  suppUers  to  U.S. 
production  approval  holders  (PAH)  by 
the  PAH  and  the  Federal  Aviation 
Administration.  Further,  this  AC 
includes  procedures  that  utilize  bilateral 
airworthiness  agreements  pertaining  to 
certification  of  components 
manufactured  outside  the  United  States. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  21-20A 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  21-20A  may  be  examined  before 
and  after  the  comment  closing  date  in 
room  815,  FAA  Headquarters  Building 
(FOB-lOA),  800  Independence  Avenue, 
SW.,  Washington.  DC  20591,  between  8 
a.m.  and  4  p.m.  on  weekdays,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  on  March  15, 
1994. 

Michael  Gallagher. 

Manager,  Aircraft  Manufacturing  Division. 
[FR  Doc.  94-8572  Filed  4-10-94;  8:45  am] 
BILUNO  CODE  4910-13-M 


Civil  Tiltrotor  Development  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Qvil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC)  to  be 


held  May  20  from  9  a.m.  to  5  p.m.  The 
meeting  will  take  place  at  the  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC,  in  room  8ABC. 

The  agenda  for  the  initial  meeting  of 
the  CTRDAC  will  include:  a  review  of 
the  purpose,  makeup,  and  expected 
outcome  of  the  committee;  briefings  on 
current  tiltrotor  endeavors;  and. 
development  of  plans  and  processes 
needed  to  fulfill  the  committee's 
chartered  objectives. 

Since  access  to  the  FAA  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Lenora  Harris.  Staff  Assistant  to  the 
Designated  Federal  Official,  on  (202) 
267-8787  prior  to  May  2.  Attendance  is 
open  to  the  interested  public,  but 
limited  to  space  available.  With  the 
approval  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Noncommittee  members 
wishing  to  present  oral  statements, 
obtain  information,  or  who  plan  to 
access  the  building  to  attend  the 
meeting  should  also  contact  Ms.  Harris. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Committee  ai 
any  time. 

Issued  in  Washington,  DC.  on  April  t, 
1994. 

Richard  A.  Weiss, 

Designated  Federal  Official.  Civil  Tiltrotor 

Development  Advisory  Committee. 

[FR  Doc.  94-8568  Filed  4-8-94;  8:45  am) 

BILUNG  CODE  4V10-1S-M 


[Summary  Notice  No.  PR-04-q 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  petitions  for 

rulemaking  received  and  of  dispositions 

of  prior  petitions;  Correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  summary  described  for 
Docket  No.  25148  in  a  notice  of 
petitions  for  rulemaking  published  on 
March  24, 1994,  (59  FR  13897).  This 
action  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3939. 
SUPPLEMENTARY  INFORMATION:  The 
document  was  published  on  March  24, 
1994  and  incorrectly  stated  the 
petitioner  to  be  Mr.  James  E.  Landry. 
The  correct  petitioner  is  the  Coalition  to 


Implement  the  National  Airline 
Commission  Report. 

Issued  in  Washington.  DC  on  April  3. 1994. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Begulations. 
(FR  Etoc.  94-8571  Filed  4-8-94;  6:45  am) 
BILLING  CODE  4«10-13-M 

DEPARTMEm*  OF  THE  TREASURY 

Customs  Service 
rr.0.94-3^ 

Amendments  to  Customs  Bond 
Cancellation  Standards 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

summary:  Under  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988,  the 
Secretary  of  the  Treasury  is  reqmred  to 
publish  guidelines  for  cancellation  of 
bond  charges.  The  guidelines  in  effect  at 
the  time  the  Act  was  promulgated  were 
published  by  Treasury  Decision  89-48, 
dated  April  14, 1989.  This  document 
amends  certain  portions  of  the 
guidelines  that  have  proven  to  be 
inequitable  or  outdated,  provides  for 
new  guidelines  for  cases  in  which 
petitions  are  filed  untimely  and  for 
certain  violations  of  regulations  that 
have  recently  been  promulgated,  and 
republishes  those  guidelines  which 
have  worked  successfully.  The  authority 
to  promulgate  these  guidelines  was 
delegated  to  the  Commissioner  of 
Customs  by  Paragraph  1  of  Treasury 
Department  Order  No.  165.  revised  (T.D. 
53654). 

FOfl  FURTHER  MFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch,  U.S. 
Customs  Service,  Franklin  Court.  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229,  (202)  482-6950. 
EFFECTIVE  DATE:  These  guidelines  will 
take  effect  on  April  11, 1994  and  shall 
be  applicable  to  all  cases  which  are 
currently  open  at  the  petition  or 
supplemental  petition  stage.  No  second 
supplemental  petitions  shall  be 
accepted  solely  to  gain  the  benefit  of  a 
less  harsh  guideline. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  1904  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub. 
L.  100-418)  amended  section  623  of  the 
Tariff  Act  of  1930  (19  U.SXL  1623)  by 
adding  the  following  sentence  at  the  end 
of  section  623(c)  of  the  Tariff  Act  of 
1930  (19  U.S.C  1623<c)): 

In  order  to  assure  uniform,  reeson^Ie  and 
equitable  ikKUioiu,  the  Secretary  ofttie 


Treasuiy  shall  publish  guidelines 
establishing  standards  for  setting  the  terms 
and  conditions  for  cancellation  of  bonds  or 
charges  thereunder. 

In  TX).  89-48.  dated  April  14, 1989, 
the  text  of  guidelines  for  cancellation  of 
claims  for  liquidated  damages  in  effiect 
at  the  time  of  enactment  of  the  Omnibus 
Trade  and  Competitiveness  Act  was 
published.  Because  of  changing 
enforcement  priorities  and  the  need  for 
more  efficient  administrative 
processing,  the  guidelines  require 
amendment.  Through  this  document. 
Customs  is  publishing  those  changes. 

New  Sections  XI  and  XII  Added  to 
Guidelines 

The  most  significant  change  involves 
the  addition  of  a  new  Section  XII  to  the 
guidelines  governing  the  cancellation  of 
any  claim  for  liquidated  damages  in 
which  the  petition  for  relief  is  filed 
untimely.  Under  the  provisions  of 
§  172.12(b)(1)  of  the  Customs 
Regulations  (19  CFR  172.12(b)(1)).  a 
bond  principal  has  60  days  from  the 
date  of  mailing  of  the  notice  of  liability 
for  liquidated  damages  to  file  a  petition 
for  relief.  If  the  principal  does  not  pay 
the  claim,  arrange  to  pay  the  claim  or 
file  a  petition  within  the  60-day  period, 
then  the  surety  is  notified  of  the  claim. 
Pursuant  to  the  provisions  of 
§  172.12(b)(2)  of  the  Regulations  (19 
CFR  172.12(b)(2)).  the  surety  has  60 
days  after  notification  to  file  a  petition 
for  relief. 

Under  the  provisions  of  §  172.2(a)  of 
the  Regulations  (19  CFR  172.2(a)).  if  any 
party  Eable  for  liquidated  damages  fails 
to  pay,  make  arrangements  to  pay  or  file 
a  petition  for  relief,  the  district  director 
shall  promptly  refer  the  claim  to  the 
Department  of  Justice.  If  no  response  is 
received  from  both  the  principal  and 
surety,  Customs  will  issue  bills  to  both 
parties,  demanding  payment  of  the 
unpaid  claims.  Billing  is  required  before 
referral  of  the  matter  to  the  Department 
of  Justice  for  commencement  of  judicial 
collection  action  in  the  Court  of 
International  Trade. 

Under  the  provisions  of  §  172.23  of 
the  RagulaUons  (19  CFR  172.23).  no 
petition  may  be  entertained  after  a  claim 
has  been  referred  to  the  Department  of 
Justice.  In  the  past.  Customs  has 
articulated  that,  as  a  matter  of  policy,  no 
late  petitions  would  be  entertained  even 
if  the  matter  had  not  yet  been  referred  . 
to  the  Department  of  Justice,  but  the 
petitioning  period  had  expired.  Under 
current  procedures,  if  a  principal  or 
surety  wishes  to  respond  to  the  claim 
after  billing  has  begun  but  referral  has 
not  yet  occurred,  it  may  only  do  so 
through  the  submission  of  an  offer  in 
compromise  pursuant  to  the  provisions 


of  title  19.  United  States  Code,  section 
1617.  and  section  161.5  of  the  Customs 
Regulations  (19  CFR  161.5).  Before 
acceptance  of  any  offer.  Customs  must 
seek  approval  of  the  Office  of  Genera! 
Counsel  of  the  Treasury. 

Through  this  document.  Customs  is 
changing  its  policy  with  regard  to 
acceptance  of  late  petitions.  Petitions 
which  are  not  filed  timely  will  be 
honored,  but  mitigation  will  be  less 
generous  than  that  offered  in  those 
situations  where  petitions  are  filed 
timely. 

Under  new  guidelines  for  mitigation 
to  be  offered  when  a  petition  is  filed 
late,  the  district  director  will  dt-termine. 
based  on  the  record  and  information 
submitted  in  the  untimely  filed  petition, 
as  to  appropriate  mitigation  that  would 
have  been  afforded  had  the  petition 
been  filed  timely.  The  district  director 
will  then  calculate  the  number  of 
calendar  days  the  petition  is  late. 
Weekends  and  holidays  will  not  be 
excluded  from  the  calculation  of 
number  of  days  late.  He  will  then 
multiply  the  number  of  calendar  days 
late  by  0.1  percent.  A  calculation  similar 
to  that  used  to  determine  mitigation  in 
late  filing  of  entry  summary  cases  will 
then  be  used,  as  the  mitigation  amount 
will  be  multiplied  by  the  number  of 
days  late  times  0.1  percent.  A  minimum 
additional  payment  of  $100  on  a  late 
petition  mitigation  will  be  required. 

For  example,  on  November  1, 
Customs  issues  a  CF-5955A  against  a 
bonded  carrier,  indicating  that  the 
carrier  is  liable  for  liquidated  damages 
of  $100,000  for  delivering  merchandise 
directly  to  the  consignee  in  violation  of 
the  provisions  of  19  CFR  18.8  and  its 
custodial  bond.  The  petition  for  relief  is 
due  from  the  bond  principal  by  January 
1.  A  petition  is  received  on  January  21, 
some  20  days  late.  A  review  of  the 
petition  shows  that  entry  was  not  made 
on  the  merchandise  nor  were  estimated 
duties  paid  by  the  consignee.  Had  an 
entry  been  filed,  duties  of  $9,900  would 
have  been  paid.  The  carrier  was  shown 
to  have  had  a  good  record  of 
compliance,  militating  toward 
mitigation  in  the  low  end  of  the  $100- 
$1,000  range  for  that  type  of  violation. 
Accordingly,  had  the  petition  been  filed 
timely,  mitigation  to  $10,000  ($9,900  in 
an  amount  equal  to  approximate  lost 
revenue  plus  $100)  would  have  been 
afforded.  Insofar  as  the  petition  was  20 
days  late,  the  time  of  lateness  (20  dajrs) 
will  be  multiplied  by  0.1  percent, 
resulting  in  a  multiplier  of  2  percent. 
The  $10,000  mitigation  will  be 
multiplied  by  2  percent,  resulting  in  a 
calculation  of  $200.  The  $200  amount  is 
compared  to  the  minimum  charge  of 
$100  for  a  late  petition.  Insofar  as  the 
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computed  amount  is  higher  than  the 
minimum  amount,  $200  would  be 
added  to  the  mitigation.  Mitigation 
would  then  be  afforded  in  the  amount 
of  $10,200. 

As  noted,  under  current  procedures 
no  petitions  are  accepted  after  billing  of 
the  principal  and  surety  has 
commenced.  While  we  are  rescinding 
that  policy  through  this  document,  in  no 
case  will  a  petition  be  accepted  after  the 
billing  cycle  has  ended  and  the  case  has 
been  determined  by  Customs  to  be 
eligible  to  be  included  in  any  surety 
sanctioning  action  pursuant  to  the 
provisions  of  §113.38  of  the  Regulations 
(19  CFR  113.38). 

Inasmuch  as  both  the  principal  and 
surety  have  separate  jjetitioning  times,  a 
question  arises  as  to  whether  the  late 
charge  will  apply  to  a  bond  principal 
who  fails  to  file  a  petition  in  the  time 
period  afforded  to  him  by  regulation, 
but  then  files  a  petition  during  the  time 
period  afTorded  to  surety.  Because  the 
principal  failed  to  respond  timely 
during  the  time  period  pennitted  to 
him.  Customs  takes  the  view  that  his 
petition  will  be  considered  to  be  late, 
even  if  filed  during  the  time  period 
afforded  to  surety,  and  mitigation  will 
reflect  that  late  filing. 

A  new  section  XI  is  added  to  llie 
guidelines  to  provide  cancellation 
standards  involving  claims  for 
liquidated  damages  assessed  against 
Centralized  Examination  Station  (CES) 
operators  for  violations  of  their 
custodial  bond.  A  Final  Rule  was 
published  in  the  Federal  Register  on 
January  22.  1993  (58  FR  5596)  as 
Treasury  Decision  (T.D.)  93-6.  whereby 
Cu.stoms  amended  the  Regulations  to 
provide  for  a  new  Part  118  (19  CFR  part 
118)  and  other  amendments  delineating 
the  duties  and  responsibilities  of  CES 
operators.  They  are  required,  pursuant 
to  new  section  19  CFR  118.4(g).  to 
maintain  a  Customs  custodial  bond  in 
an  amount  set  by  the  district  director. 
I'lit*  terms  of  the  Customs  custodial 
bond  are  found  in  §113.63  of  the 
Cu.stoms  Regulations  (19  CFR  113.63). 
Under  the  provisions  of  new  section  19 
CFR  151.15(b)  (also  added  by  T.D.  93- 
6),  CES  operators  assume  liability  for 
merchandise  for  which  they  receive  or 
for  which  they  transport  to  the  CES 
under  their  operator's  bond.  Many  of 
these  violations  are  similar  to  those 
arising  from  breaches  of  §  113.62(0  of 
the  basic  importation  bond  which 
involve  failure  to  deliver  to  or  hold 
merchandise  at  the  place  of  examination 
(current  Section  X  of  the  Guidelines). 
Accordingly,  the  cancellation  standards 
relating  to  failure  to  keep  merchandise 
safe  in  the  CES  or  failure  to  deliver 
mert-handise  to  the  CES  will  be  similar. 
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The  explanation  of  changes  to  Section  X 
will  detail  these  standards. 

The  CES  operator  is  also  responsible, 
under  the  provisions  of  19  CFR  118.4(h), 
for  the  maintenance  and  retention  of 
records  connected  with  the  operation  of 
the  CES.  Failing  to  maintain  those 
records  would  involve  a  violation  not 
involving  merchandise  and  would  result 
in  liquidated  damages  of  $1,000  for  each 
day  the  violation  conUnues.  The  bond 
cancellation  standards  for  these  cases 
will  mirror  the  guidelines  used  for 
cancellation  of  claims  incurred  by 
bonded  warehouse  operators  for 
violations  not  involving  merchandise. 
The  background  information  to  the 
c:hanges  to  Section  VII  describes  these 
guidelines. 

Changes  to  Section  I 

Section  I  of  the  bond  cancellation 
.standards  includes  guidehnes  for  the 
cancellation  of  charges  for  late  fifing  of 
entry  summaries.  The  Option  1 
immediate  payment  of  a  preset 
mitigated  amount  in  lieu  of  filing  a 
petition  for  relief  is  an  extremely 
successful  procedure  and  is  being 
retained  in  late  filing  of  entry  summary 
cases.  For  those  violators  who  do  not 
wish  to  take  advantage  of  the  Option  1 
mitigated  amount,  petitioning  rights 
will  be  protected;  however,  under  new 
guidelines,  a  party  who  chooses  to 
petition  for  relief  in  a  late  filing  case 
will  no  longer  necessarily  be  afforded 
the  Option  1  mitigation  amount.  If  the 
petitioning  party  fails  to  show  that  the 
violation  did  not  occur  or  that  it 
occurred  as  a  result  of  Customs  error, 
the  district  director  may  cancel  the 
claim  upon  payment  of  an  amount  no 
less  than  $100  greater  than  the  Option 
1  amount. 

Under  the  current  guidelines,  when  a 
petition  for  refief  is  filed  in  a  late  filing 
case,  a  distinction  is  made  between 
when  the  entry  summary  is  late  by  less 
than  30  days  and  when  it  is  late  by  more 
than  30  days.  Different  criteria  apply  to 
the  review  of  those  two  types  of 
petitions.  This  distinction  has  proved  to 
be  meaningless.  Petitions  are  generally 
filed  on  the  basis  that  the  violation  did 
not  occur,  or  that  it  occurred  as  a  result 
of  contributory  Customs  error.  In 
general,  petitions  are  submitted  without 
regard  to  whether  the  entry  summary 
was  more  or  less  than  30  days  late. 
Additionally,  the  factors  delineated  in 
the  current  guidehnes  to  be  considered 
when  the  entry  summary  is  more  than 
30  days  late  are  not  consistent  with  the 
Option  1  procedure  which  does  not  turn 
on  the  intent  of  the  violator,  the 
circumstances  causing  the  lateness  or 
the  past  record  of  the  violator. 
Accordingly.  Cu,stoms  is  eliminating  the 


distinction  in  the  guidelines  between 
cases  that  are  late  by  more  or  less  than 
30  days. 

The  current  guidelines  note  that 
ordinarily,  mitigation  granted  under 
Option  2  shall  not  be  in  an  amount  less 
than  that  determined  in  accordance 
with  Option  1  unless  extraordinary 
mitigating  factors  are  present.  It  has 
been  Customs  experience  that  those 
extraordinary  circumstances  generally 
relate  to  contributory  Customs  error  or 
inaccurate  detection  of  the  violation. 
Accordingly,  the  guidelines  are  being 
amended  to  reflect  this  fact. 

The  guidelines  do  not  indicate 
whether  applicable  merchandise 
processing  fees,  harbor  maintenance 
fees  and  internal  revenue  taxes  are 
included  in  the  term  "withheld  duty" 
for  purposes  of  mitigation  of  late  filing 
cases.  Questions  have  arisen  as  to  the 
propriety  of  inclusion  of  these  fees  and 
taxes  in  the  withheld  duties  upon  which 
mitigation  is  based.  In  our  view,  the 
Government  is  deprived  of  not  only 
duties  but  also  these  fees  when  an  entry 
summary  is  filed  and  payment  of  duties 
and  fees  is  tendered  late.  Accordingly, 
the  guidelines  are  amended  to  provide 
a  definition  of  "withheld  duties"  to 
include  any  fees  and  charges  that  are 
due  and  owing  at  the  time  of  filing  of 
the  entry  summary. 

With  the  streamlining  of  the  entry 
process  and  the  onset  of  automation, 
multiple  entry  siunmaries  are  often  filed 
by  Customs  brokers  either  in  a 
combined  single  statement  with  a  single 
duty  check  attached  or  a  single 
electronic  fund  transfer  occurring  to 
satisfy  the  appropriate  duties,  fees  and 
taxes.  (This  electronic  fund  transfer  is 
known  as  the  Automated  Clearing 
House,  or  ACH.)  On  occasion,  an  entry 
statement  check  or  an  electronic  fund 
transfer  will  be  filed  untimely.  Because 
each  individual  entry  summary  on  the 
statement  is  covered  by  its  own 
importation  bond,  when  an  untimely 
filing  occurs  separate  claims  for 
liquidated  damages  are  generated  for 
each  entry  summary.  Multiple 
assessments  arise  stemming  from  the 
same  incident.  Bond  cancellation 
standards  call  for  mitigation  of  each 
claim  separately.  This  could  involve 
mitigation  of  $100  or  $200  per  entry 
summary  (depending  upon  whether 
Customs  must  bill  for  duties  or  the 
duties  are  paid  voluntarily  prior  to 
billing)  plus  the  concomitant  interest 
charges. 

Multiple  liquidated  damages 
assessments  arise  against  numerous 
bonded  parties  because  of  a  single  error 
made  with  regard  to  the  filing  of  the 
statement.  An  electronic  fund  transfer 
that  is  deficient  a  small  amount  of 
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money  on  a  large  payTTient  of  duties  will 
result  in  rejection  of  an  entire  statement. 
In  these  instances,  mitigation  based  on 
each  individual  bond  breach  could 
provide  an  anomalous  result  and  prove 
counterproductive  to  Customs  desire  to 
encourage  the  filing  of  statement  entries. 
Accordingly,  the  bond  cancellation 
guidelines  are  being  amended  to  permit 
the  district  director,  in  his  or  her 
discretion,  to  grant  extraordinary'  relief 
from  multiple  claims  for  liquidated 
damages  when  a  statement  is  filed 
untimely.  If  it  appears  from  the  facts 
available  at  the  time  of  the  breach  that 
a  Customs  broker  is  responsible  for  the 
untimely  filing  of  the  statement,  the 
district  director  is  afforded  the 
discretion  to  mitigate  all  claims  arising 
from  the  breach  in  the  same  manner  as 
an  Option  1  calculation,  except  that 
rather  than  take  a  $100  base  charge  for 
each  entry  in  the  statement  or  batch  (as 
the  traditional  guidelines  dictate),  one 
S500  base  amount  may  be  taken  in 
settlement  of  all  claims  from  the 
statement  or  batch.  The  appropriate 
interest  calculation  shall  be  added  to  the 
S500  base  amount  to  arrive  at  the  nnal 
Option  1  figure.  If  the  responsible 
broker  fails  to  pay  such  Option  1 
iriitigation  within  the  time  period 
prescribed  or  fails  to  petition  for  relief, 
the  mitigation  will  be  withdrawn  and 
liquidated  damages  will  be  issued 
Ggainst  all  bond  principals  who  have 
entries  included  in  the  statement.  Those 
cases  will  then  be  treated  individually 
within  appropriate  guidelines.  District 
directors  are  encouraged  to  use  the  S500 
guideline  for  first-time  violators.  Use  of 
these  guidelines  on  subsequent 
violations  is  at  the  districi  dire<:tors' 
discretion. 

In  Treasury'  Decision  93-37, 
published  in  the  Federal  Register  on 
May  28, 1993,  (=58  FR  30979),  Customs 
amended  the  provisions  of  the  basic 
importation  and  entry  bond  to  provide 
for  liquidated  damages  when  estimated 
di;tin'S.  fees  and  taxes  are  paid  in  an 
iir.timely  manner,  when  an  estimated 
duty  check  is  returned  unpaid  by  a 
financial  institution  cr  when  an 
electronic  fund  transfer  is  made  without 
suffii-ient  funds  in  the  debited  account. 
This  claim  for  liqi'iciated  damages  is 
assessed  cnly  when  the  entry- 
documents  are  filed  orelectronicallv 
submitted  timely,  but  the  estimated 
duty  payment  is  not  timely.  A  cLiim  for 
liquidated  damages  of  double  the 
unpaid  estimated  duties,  fees  and  taxes 
is  assessed.  The  new  bond  cancellation 
standards  are  amended  to  include  those 
violations  in  the  Option  1  late  filing  of 
entry  summary  guidelines. 

Treasury  Decision  93-37  also 
amended  the  provisions  of  the 


international  carrier  bond  to  provide  for 
liquidated  damages  against  international 
carriers  who  collect  passenger 
processing  fees  as  required  by  law,  but 
who  fail  to  remit  those  fees  to  Customs 
in  a  timely  manner.  Under  the 
provisions  of  §  24.22(g)  of  the  Customs 
Regulations  (19  CFR  24.22(g)),  carriers 
are  required  to  pay  passenger  processing 
fees  over  to  Customs  no  later  than  31 
days  after  the  close  of  the  calendar 
quarter  in  which  they  were  collected. 
The  failure  to  re.Tiit  the  collected  fees  as 
required  by  regulation  results  in 
assessment  of  liquidated  damages  equal 
to  two  times  the  collected  but 
unremitted  fees.  The  guidelines  for 
canijrllation  of  ciiims  for  late  filing  of 
estimated  duly  payments  are  amended 
to  include  guidelines  for  those  claims 
established  for  late  remission  of 
collacted  passenger  processing  fees. 

Chafwrs  to  Section  II 

Set:tion  II  includes  the  .standards  for 
canoeilation  of  claims  resulting  from 
breaches  of  Ter.porary  Importation 
Bonds  (TIBs). 

L'nder  currer.t  guidelines,  if 
merchandise  is  exported  or  destroyed 
but  not  within  the  bond  period,  or  if  it 
was  exported  but  not  under  Customs 
supervision  (iT  required),  or  if  it  was 
timely  e\por*ed  or  destroyed  but 
Cus*i;n-,s  vvas  not  notified  (See  C.S.D. 
91-W  for  timeliness  of  notification 
req.iirements)  .•^o  as  to  cancel  the  bond, 
the  guidelines  call  for  cancelling  the 
clairr  for  liquidated  damages  upon 
paymeiit  of  an  amount  between  1  and  5 
perctnt  of  the  "bond  amount"  but  not 
less  than  Si  GO.  This  language  has 
caused  some  confusion,  insofar  as  the 
bond  amount  i^  often  the  full  amount  of 
a  term  bond.  The  bond  amount  can  far 
exceed  any  doable  the  duty  or  110 
percent  of  the  duty  claim  that  might 
arise  because  of  a  breach.  Accordingly. 
Custoins  is  amendin",  this  guideline  hv 
replai,i;-.g  the  phrase  "bond  amount" 
with  the  term  "the  clajri." 

Customs  ha.-,  determined  that  less 
(ulpobility  exists  in  those  cases  where 
the  ilierchandise  is  exported  or 
destroyed  in  a  t;.T!ely  fashion  and  the 
req  li.red  proof  is  filed  untimely  as 
opposed  to  those  instances  where  the 
mercl'.andise  is  exported  or  destroved 
outside  the  bond  period.  Therefore,  the 
fornwT  claims  v.  ill  continue  to  be 
cancelled  upon  payment  of  an  amount 
between  1  =!!  d  ",  percent  of  the  claim  for 
liquidated  da.Ti.ijjrs  (usually  double  or 
110  percent  o*  the  duties),  but  in  the 
latter  instances  (exportation  or 
destruction  c  utside  the  bond  period), 
the  claims  v\ill  he  cancelled  upon 
payment  of  in  amount  between  5  and  10 


percent  of  the  claim,  but  not  less  than 
$200. 

Under  current  guidelines,  relief  is 
granted  to  one  times  the  duty  on 
merchandise  which  is  sold  but  later 
exported.  This  does  not  take  into 
account  whether  merchandise  is 
exported  within  or  outside  of  the  bond 
period.  Customs  is  amending  the 
guidelines  to  grant  relief  to  one  times 
the  duty  on  merchandise  which  is  sold 
but  later  exported  within  the  bond 
period.  For  merchandise  which  is  sold 
but  later  exported  outside  the  bond 
period,  the  claim  for  liquidated  damages 
will  be  cancelled  upon  payment  of  an 
amount  equal  to  one  and  one-half  times 
the  duty.  No  relief  shall  be  granted  in 
these  cases  involving  liquidated 
damages  of  110  percent  of  the  duties. 

Under  current  policy,  when  Customs 
wishes  to  supervise  the  exportation  or 
destrurtion  of  TIB  merchandise,  the 
entry  is  designated  at  the  time  of 
presentation  for  Customs  supervision  of 
exportation  or  destruction.  If  the 
importer  fails  to  obtain  Customs 
supervision  of  exportation  or 
de^truction,  despite  the  specific 
designation  by  Customs,  he  receives  the 
same  mitigation  as  the  irnporter  who 
receives  the  requisite  supervision  but 
does  so  outside  the  bond  period. 
Customs  is  of  the  viev..-  that,  inasmuch 
as  super\ision  of  exportation  or 
destmcticn  is  required  so  infrequently, 
the  TIB  importer  who  fails  to  obtain 
such  supervision  should  receive  less 
generous  mitigation.  Accordingly,  the 
guidelines  are  amended  to  take  an 
amount  between  ton  and  twenty-five 
percent  of  the  claim  amount,  but  not 
less  than  $500,  when  supervision  is 
required  but  not  obtained. 

'I  IBs  are  sometimes  taken  on  goods 
that  are  otherwise  duty-free.  Under  the 
provisions  of  ^  19.31(f)  of  the  Customs 
Regulations  (19  CR  lO.Slin).  the  district 
director  is  ernpcvei-ed  to  require  a  bend 
anvount  necessary  to  p^-otect  the 
revenue.  In  thos?  instances  where  a 
breach  ocLurs  regarding  of!;erwise  duty- 
free merchandise.  Customs  should 
follow  the  csppropriate  guideline  ba.sed 
on  the  circumstances  surrounding  the 
breach,  but  in  no  case  should  Customs 
cancel  the  claim  upon  payment  of  an 
amount  less  than  two  times  the 
applicable  merchandise  processing  fee 
cr  SlOO,  wliichever  is  greater. 

Cbnnges  to  Section  III 

Section  III  includes  bond  cancellation 
standards  for  claims  which  arise  from 
violation  of  a  custodial  bond  maintained 
by  a  bonded  carrier.  With  the 
proliferation  of  overnight  courier 
services,  the  volume  of  violations 
involving  misdelivery  of  in-bond 


murthandise  has  risen.  These  result  in 
violations  of  19  CFR  18.8  and  the 
assessment  of  claims  for  liquidated 
daniiiees.  In  many  instancx's.  infomiai 
entries  are  filed  on  the  misdolivered 
men  handise.  The  claims  for  liquidated 
dr.mages  are  generally  cancslled  upon 
payment  of  SlOO.  an  amount  that  often  ■ 
exceeds  the  value  of  the  miidehvered 
mere  h.indise.  Accordingly,  Section  HI  of 
the  Customs  Bond  Cancellation 
StanOards  is  amended  to  provide  for 
cancellation  upon  payment  of  an 
amoi.nf  between  S50  and  $1,000  of  any 
(laim  for  vthich  entry  is  made  and 
duties,  fees  and  taxes  are  paid  via  the 
informal  entry  process. 

Additionally,  many  times  in-bond 
violations  are  discovered  when  carriers 
come  forward  and  disclose  the 
violations  to  Customs.  In  order  to 
entourage  this  behavior,  new  guidelines 
have  been  promulgated  to  penTiit 
mitigation  to  as  low  as  S25  per  entrv 
when  the  in-bond  carrier  brings  surii 
violations  to  Customs  attention. 

CKxasionally,  the  merchandise  which 
is  not  properly  delivered  or  is  delivered 
short  is,  in  fact,  restricted  merchandise. 
In  those  instances,  mitigation  guidelines 
based  upon  a  loss  of  revenue  do  not  tale 
into  account  the  possible 
inadmissibility  of  the  merchandise. 
Accordingly,  the  guidelines  are 
amended  to  specifically  address  these 
situations.  Where  the  principal  or  surety 
can  show  that  entry  was  made,  duties 
were  paid  and  the  merchandise  was 
found  to  be  admissible,  the  claim  shall 
bo  cancelled  upon  payment  of  an 
amount  between  $100  and  $1,000, 
con.sistent  with  guidelines  for 
admissible  merchandise;  however,  in 
those  instances  where  the  bond 
principal  cannot  show  that  entry  was 
made,  duties  were  paid  and  the' 
merchandise  was  found  to  be 
admissible,  the  claim  shall  be  cant.eiled 
upon  payment  of  an  amount  equal  to  the 
duties  pius  an  amount  between  25  and 
50  percent  of  the  value  of  the 
merciiandise,  but  not  less  than  $250. 

Finally,  the  in-bond  guidelines  are 
amended  to  permit  use  of  the  Option  I 
mitigation  procedures  when  the 
violation  involves  the  late  delivery  of 
in-bond  merchandise  or  the  late 
delivery  of  in-bond  documents  to 
Customs. 

Changes  to  S(iction  I\' 

Section  IV  of  the  bond  canceli:ition 
standards  includes  guidelines  for 
cancellation  of  claims  arising  from 
failure  to  rf;deliver  merchandise  to 
Customs  custody.  An  anomalous 
situation  results  under  current 
guidelines  for  cancellation  of  claims  for 
failing  to  mark  merchandise  with  the 
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country  of  origin  (as  retiuired  by  the 
provisions  of  19  U.S.C.  1304)  when  the 
merchandise  is  not  marked  and 
liquidation  of  the  ent.n,  has  become 
final,  which  would  preclude  Customs 
from  as.sessing  marking,  duties.  Pursuant 
to  current  guidelines,  if  liquidation  is 
final,  thereby  barring  the  assessment  of 
marking  duties,  claims  are  cancelled 
upon  payment  of  an  amount  equal  to  no 
less  than  50  percent  of  the  value.  This 
placf-s  the  bond  principal  whose  ent-i-y 
has  been  liquidated  and  such 
liquidation  has  become  Tmal  at  a 
mitigation  disadvantage  compared  to 
the  bond  principal  whose  entry  has  not 
been  liquidated. 

The  latter  principal,  if  a  first-time 
violator,  would  receive  mitigation  to  an 
amount  between  10  and  25  percent  of 
the  value  of  the  merchandise,  afler 
marking  duties  have  been  deposited. 
This  would  leave  this  principal  with  an 
ultimate  liability,  combining  the 
payment  of  marking  duties  and  the  bond 
charge  cancellation  amount,  of  between 
20  and  35  percent  of  the  value  of  the 
shipment.  Rather  than  further  penalize 
the  principal  whose  entry  has  been 
liquidated  and  such  liquidation  has 
become  final.  Customs  is  amending  the 
guidelines  to  provide  for  mitigation  to 
an  amount  between  20  and  35  percent 
of  the  value  of  the  meifhandise  for  the 
first-time  violator  whose  entry  has  been 
liquidated  and  such  liquidation  has 
become  final  and  to  an  amount  between 
35  and  60  percent  of  the  value  of  the 
merchandise  to  the  subsequent  violator 
who.se  entry  has  been  liquidated  and 
such  liquidation  has  become  final, 
thereby  barring  the  a.ssessment  of 
marking  duties. 

The  guidelines  are  amended  to  add  a 
section  dealing  with  cancellation  of 
bond  claims  that  arise  from  failing  to 
redeliver  merchandise  that  is  marked 
with  a  false  designation  of  origin  in 
violation  of  the  provisions  of  15  U.S.C. 
1124  and  1125.  These  guidelines, 
designated  as  a  new  paragraph  F 
provide  for  mitigation  less  generous 
than  that  afforded  violations  involving 
failing  to  inark  merchandise  with  the 
country  of  origin. 

The  guidelines  for  cancellation  of 
claims  for  violation  of  other  Customs 
statutes  and  regulations  permit 
cancellation  of  claims  incurred  by  first- 
time  violators  upon  payment  of  an 
amount  between  one  and  five  percent  of 
the  value  of  the  merchandise.  This 
guideline  does  not  pro\  ide  CustomtS 
with  sufficient  mitigation  flexibility. 
Accordingly,  Customs  amends  the 
guidelines  to  permit  cancellation  of 
claims  incurred  by  first-time  violators 
upon  payment  of  an  amount  betw(»en 


one  and  fifteen  percent  of  the  value  of 
the  merchandise. 

A  new  guideline  has  been  formn'ated 
for  cases  that  involve  failure  to  prov  ide 
a  sample  to  Customs.  Under  current 
guidelines,  if  an  importer  fails  to 
provide  a  sample  and  liquidated 
damages  result,  the  importer  will 
receive  mitigation  in  the  one  to  five 
percent  range  because  this  is  considervcf 
to  he  a  violation  of  other  Customs 
statutes  or  regulations.  If  an  importer 
has  a  violative  shipment,  and  a  sample 
will  serve  to  provide  evidence  of  the 
shipment's  inadmissibility,  the  importer 
could  benefit  in  mitigation  from  failing 
to  provide  that  sample. 

For  example,  if  an  import  spet.ialist 
requests  a  sample  to  determine  whether 
a  shipment  of  merchandise  bears  a 
genuine  or  counterfeit  trademark  and 
the  importer  provides  the  sample  and  a 
violation  is  determined  to  exist,  any 
resultant  claim  for  liquidated  damages 
would  be  cancelled  using  the  guidelines 
for  trademark  violative  goods  (generally 
a  25-50  percent  result).  Under  current 
guidelines,  by  failing  to  provide  a 
sample,  the  importer  would  be  granted 
relief  in  the  one  to  five  percent  range. 
The  guidelines  are  amended  to  provide 
that  a  claim  for  liquidated  damages  for 
failure  to  provide  a  sample  will  be 
cancelled  consistent  with  guidelines  in 
effect  for  any  violation  that  is  suspected 
with  regard  to  the  sample. 

Finally,  a  new  guideline  is 
promulgated  which  will  provide  that  in 
any  case  where  redelivery  or 
c:omplianc.e  with  country  of  origin 
marking  occurs,  but  not  in  a  timely 
manner  (i.e.,  outside  the  30-day 
n>delivery  period  or  any  other 
redelivery  period  which  may  be 
designated  by  the  district  director),  the 
claim  shall  be  cancelled  upon  payment 
of  $100  or  one  percent  of  the  value  of 
the  shipment,  whichever  is  higher,  but 
in  no  case  shall  the  amount  exceed 
$1,000.  This  guideline  will  only  be 
appropriate  for  compliance  that  occurs 
prior  to  the  is.suance  of  the  Notice  of 
Claim  for  Liquidated  Damage,s. 

Change  to  Section  VI 

Section  VI  of  the  bond  cancellation 
guidelines  covers  Guidelines  for 
Cancellation  of  Claims  Arising  From 
Failure  to  Timely  File  Shipper's  Export 
Declarations  (SEDs).  The  guidelines 
provide  for  relief  for  the  first  and  second 
violations  incurred  by  a  carrier,  but  aftor 
two  violations,  no  relief  is  afforded  from 
any  claim.  These  guidelines  do  not  take 
into  account  the  fact  that  most  carriers 
file  large  numbers  of  SEDs  each  year 
and  that  three  violations  may  be  a  very 
small  number  when  considering  the 
total  number  of  SEDs  filed.  Accordingly. 
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Customs  is  amending  the  guidelines  to 
remove  the  references  to  first  or  second 
violations.  All  claims  will  be  cancelled 
upon  payment  of  an  amount  between  25 
and  50  percent  of  the  claim  but  not  less 
than  $100,  except  that  no  relief  shall  be 
granted  from  any  claims  written  for  S50 
or  S  lOO.  If  this  mitigation  does  not  have 
a  deterrent  effect  upon  a  chronic 
violator,  then  cancellation  upon 
payment  of  an  amount  exceedinj^  50 
percent  (or  denial  of  relief)  may  be 
warranted.  In  order  to  promote 
admin;.strative  efficiency,  the  guidelines 
are  also  being  amended  to  permit 
Option  1-type  mitigation  in  failure  to 
file  SED  cases. 

Change  to  Section  17/ 

In  Treasury  Decision  92-81  (57  FR 
37692).  Customs  published  a  Final  Rule 
amending  the  Customs  Regulations  to 
provide  for  regulations  specific  to  duty- 
free stores.  The  bond  cancellation 
standards  for  violations  of  warehouse 
bond  regulations  are  amended  to  make 
clear  that  they  are  also  applicable  to 
duty-free  stores. 

Lnder  current  policy,  claims  for 
liquidated  damages  for  non- 
merchandise  violations  relating  to  the 
maintenance  of  a  bonded  warebouse  are 
issued  at  Sl.OOO  for  each  day  that  a 
violation  continues.  For  e.xample,  under 
the  provisions  of  §  19.12(a)(4)  of  the 
Regulations  (19  CFR  19.12(a)(4)).  a 
bonded  warehouseman  is  required  to 
update  a  permit  file  folder  related  to  a 
bonded  warehouse  entrj-  within  two 
business  days  after  any  transaction 
related  to  that  entry  (generally  a 
withdrawal  for  consumption)  is 
accomplished.  By  failing  to  update 
within  two  business  days,  he  is  in 
breach  of  his  bond.  If  the  violation 
continues  for  100  business  days,  he  will 
be  liable  for  liquidated  damages  of 
$100,000.  This  has  provided  some 
overly  harsh  claims  for  liquidated 
damages  for  relatively  minor  violations. 

Through  this  document.  Customs 
amends  Section  VII  of  the  Customs 
Bond  Cancellation  Standards  to  provide 
for  a  limit  of  SIO.OOO  on  any  continuing 
warehouse  bond  violation  not  involving 
merchandise.  The  promulgation  of  this 
cap  on  assessment  of  the  claims  will  not 
affect  guidelines  for  cancellation 
currently  in  effect,  but  w  ill  serve  to 
eliminate  overly  harsh  assessments  and 
concomitantly  harsh  cancellation 
amounts.  The  guidelines  are  also 
amended  to  permit  implementation  of 
Option  1  procedures  in  all  warehouse 
bond  cases  that  involve  claims  for 
liquidated  damages  based  upon  defaults 
not  involving  merchandise. 

The  current  guidelines  for  claims 
arising  firom  defaults  involving 


nien.handise  do  not  accurately  reflect 
conimercial  reality.  The  guidelines 
include  3  categor)-  of  defaults  arising 
from  clerical  error  or  mistake,  that  is  a 
non-negligent,  inndvertent  error.  Under 
Customs  Directives  issued  concerning 
assessment  of  these  claims,  district 
dirut;tcrs  are  given  broad  discretion  to 
issue  claims  for  liquidated  damages 
when  breaches  are  detected.  Issuance  of 
clriims  for  liquidated  damages  for 
violetions  arising  from  clerical  error  or 
mistake,  as  a  matter  of  policy,  is 
unnecessar)  in  order  to  e.'^courage 
compliance.  .A.(xordingly,  if  a  claim  for 
liquidated  damages  is  established  and 
the  warehouse  proprietor  can  show  that 
the  claim  arose  from  clerical  error  or 
mistake  and  no  loss  of  revenue 
otxiirred,  then  tl'.e  claim  will  be 
cancelled  without  payment.  If  a  loss  of 
revenue  occurred,  it  shall  be  prima  facie 
evidence  that  something  other  than 
clerical  error  or  mistake  occurred  and 
other  sections  of  the  guidelines  should 
be  followed. 

The  guidelines  for  cancellation  of 
claims  arising  from  defaults  involving 
men:handise  which  are  based  upon 
negligence  do  not  distinguish  between 
those  violations  involving  merchandise 
that  do  not  net;essarily  involve  a  threat 
to  the  revenue  (i.e..  manipulation  of 
merchandise  without  Customs  permit  or 
not  in  accordance  with  the  activity 
described  in  the  permit)  and  those 
which  do  involve  a  threat  to  the  revenue 
(i.e..  removal  of  merchandise  from  the 
warehouse  without  permit,  or  failure  to 
loc:ate  or  account  for  merchandise  in  the 
warehouse).  The  guidelines  are 
amended  to  provide  for  a  revenue-based 
distinction  in  violations  involving 
merc;handise.  Violations  involving 
merchandise  which  result  from 
negligence  but  involve  no  loss  of 
revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
fifteen  percent  of  the  value  of  the 
merchandise  but  not  less  than  $100  nor 
more  than  SIO.OOO.  No  distinction  shall 
be  made  between  violations  involving 
restricted  merchandise  and  violations 
involving  merchandise  which  is  not 
rtistricted;  however,  if  the  violation  does 
involve  restricted  merchandise,  that 
shall  be  considered  to  be  an  aggravating 
factor  which  will  result  in  less  generous 
mitigation.  Violations  involving 
men;handise  which  result  from 
negligence  but  involve  a  potential  loss 
of  revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
three  times  the  loss  of  revenue  on  the 
mert;handise  which  cannot  be 
acoDunted  for.  unless  that  merchandise 
is  restricted,  in  whicii  case  the  claim 
shall  be  cancelled  upon  payment  of  an 


amount  between  three  and  five  times 
the  loss  of  revenue  but  in  no  case  less 
than  10  percent  of  the  value  of  such 
merchandise.  If  the  violation  is  found  to 
be  intentional  in  nature,  then  no  relief 
from  the  claim  shall  be  granted.  ' 

Change  to  Section  VIII 

Under  Section  VIII  of  the  guidelines, 
a  reference  is  made  to  cancellation  of 
claims  for  liquidated  damages  arising 
from  violation  of  airport  security 
regulations  as  published  in  §  122.14  of 
the  Customs  Regulations  (19  CFR 
122.14).  In  Treasury  Decision  90-fl2.  the 
provisions  of  §  122.14  were  renumbered 
as  19  CFR  122.181  et  seq.  The 
guidelines  are  amended  to  reflect  that 
change. 

For  violations  involving  unauthorized 
entry  into  a  secured  area,  failure  to 
openly  display  or  possess  the 
identification  card,  strip  or  seal,  or 
failure  to  surrender  identification  upon 
demand  by  an  authorized  Customs 
officer,  under  current  guidelines  a  first 
violation  is  cancelled  upon  payment  of 
$200.  a  second  violation  is  cancelled 
upon  payment  of  $500  and  a  third  or 
subsequent  violation  results  in  no 
mitigation.  If  a  bond  principal  has  three 
employees  or  contractors  who  enter  into 
a  secured  area  without  authorization, 
three  violations  immediately  occur  and 
any  benefit  given  for  a  first  or  second 
violation  dissipates.  In  order  to  provide 
a  district  director  with  more 
administrative  discretion,  the  first, 
second  and  third  violation  distinctions 
are  being  eliminated.  The  district 
director  will  be  able  to  cancel  any  claim 
arising  from  the  violative  conduct 
described  above  upon  payment  of  an 
amount  between  $250  and  $500.  A 
district  director  will  always  have  the 
discretion  to  deny  relief  in  these  cases 
based  upon  articulable  aggravating 
factors.  Inasmuch  as  the  district  director 
will  be  afforded  the  noted  discretion, 
old  paragraph  F  of  the  guidelines,  which 
permits  greater  mitigation  to  a  prior 
violator  who  does  not  incur  a  violation 
for  six  months,  is  being  eliminated. 

The  guidelines  for  airport  security 
violations  are  also  being  amended  to 
permit  the  district  director  to  apply 
Option  1  mitigation  procedures,  if  the 
facts  of  a  particular  case  are  undisputed 
and  tlie  circumstances  surrounding  such 
case  so  warrant. 

Change  to  Section  IX 

As  with  the  guidelines  relating  to  the 
cancellation  of  claims  arising  from 
violation  of  the  warehouse  bond,  the 
guidelines  for  cancellation  of  claims 
arising  from  violation  of  the  provisions 
of  the  Foreign  Trade  Zone  bond  also  do 
not  reference  any  cap  on  the  assessment 


of  claims  for  violations  which  do  not 
involve  merchandise.  For  purposes  of 
liquidated  damages  assessment  (as 
opposed  to  penalties  which  are  assessed 
under  the  provisions  of  19  U.S.C.  81s), 
as  a  matter  of  policy,  the  guidelines  are 
amended  to  provide  that  claims  will  not 
be  issued  for  any  continuing  violation  in 
an  amount  that  exceeds  $10,000.  The 
promulgation  of  this  cap  on  assessment 
of  the  claims  will  not  affect  guidelines 
for  cancellation  currently  in  effect,  but 
will  serve  to  eliminate  overly  harsh 
assessments  and  concomitantly  harsh 
cancellation  amounts. 

The  guidelines  are  also  amended  to 
permit  implementation  of  Option  1 
procedures  in  all  foreign  trade  zone 
claims  for  liquidated  damages  based 
upon  defaults  not  involving 
merchandise. 

As  with  warehouse  bond  violations, 
the  current  guidelines  for  claims  arising 
from  defaults  involving  merchandise  do 
not  accurately  reflect  commercial 
reality.  The  guidelines  include  a 
category  of  defaults  arising  from  clerical 
error  or  mistake,  that  is  a  non-negligent, 
inadvertent  error.  Under  Customs 
Directives  governing  Foreign  Trade 
Zones  issued  concerning  assessment  of 
these  claims,  district  directors  are  given 
broad  discretion  to  issue  claims  when 
breaches  of  the  bond  are  detected. 
Issuance  of  claims  for  liquidated 
damages  for  violations  arising  from 
clerical  error  or  mistake  is  not  always 
necessary,  as  a  matter  of  policy,  in  order 
to  encourage  compliance.  Accordingly, 
if  a  claim  for  liquidated  damages  is 
established  and  the  Foreign  Trade  Zone 
proprietor  can  show  that  the  claim  arose 
from  clerical  error  or  mistake  and  no 
loss  of  revenue  occurred,  then  the  claim 
will  be  cancelled  without  payment.  If  a 
loss  of  revenue  occurred,  that  fact  shall 
be  prima  facie  evidence  that  something 
other  than  clerical  error  or  mistake 
occurred  and  other  sections  of  the 
guidelines  should  be  followed. 

The  guidelines  for  cancellation  of 
claims  arising  from  defaults  involving 
merchandise  which  are  based  upon 
negligence  do  not  distinguish  between 
those  violations  involving  merchandise 
that  do  not  necessarily  involve  a  threat 
to  the  revenue  (i.e.,  manipulation  of 
merchandise  in  the  zone  without 
Customs  permit  or  not  in  accordance 
with  the  activity  described  in  the 
permit)  and  those  which  do  involve  a 
threat  to  the  revenue  (i.e.,  removal  of 
merchandise  from  the  zone  without 
permit,  or  failure  to  locate  or  account  for 
merchandise  in  the  zone).  The 
guidelines  are  amended  to  provide  for  a 
revenue-based  distinction  in  violations 
involving  merchandise.  Violations 
involving  merchandise  which  result 


Federal  Register  /  Vol.  59.  No.  69  /  Monday,  April  11,  1994  /  Notices 


17149 


from  negligence  but  involve  no  loss  of 
revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
fifteen  percent  of  the  value  of  the 
merchandise  but  not  to  exceed  $10,000. 
No  distinction  shall  be  made  between 
violations  involving  restricted 
merchandise  and  violations  involving 
merchandise  which  is  not  restricted; 
however,  if  the  violation  does  involve 
restricted  merchandise,  that  shall  be 
considered  to  be  an  aggravating  factor 
which  will  result  in  less  generous 
mitigation.  Violations  involving 
merchandise  which  result  fi-om 
negligence  but  involve  a  potential  loss 
of  revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
three  times  the  loss  of  revenue  on  the 
merchandise  which  cannot  be 
accounted  for,  unless  that  merchandise 
is  restricted,  in  which  case  the  claim 
shall  be  cancelled  upon  payment  of  an 
amount  between  three  and  five  times 
the  loss  of  revenue,  but  in  no  case  less 
than  10  percent  of  the  value  of  such 
merchandise.  If  the  violation  is  found  to 
be  intentional  in  nature,  then  no  relief 
from  the  claim  shall  be  granted. 

Change  to  Section  X 

The  current  guidelines  for 
cancellation  of  claims  for  liquidated 
damages  arising  from  the  failure  to  hold 
merchandise  at  the  place  of  examination 
in  violation  of  the  provisions  of 
§  113.62(f)  of  the  Regulations  (19  CFR 
113.62(f)),  are  based  on  a  standard  that 
involves  a  determination  by  the 
deciding  officer  of  a  level  of  culpability 
(clerical  error,  negligence,  intentional 
violation)  of  the  bond  principal.  This 
standard  is  not  followed  in  the 
guidelines  in  use  for  other  similar 
misdelivery-type  violations. 
Accordingly,  through  this  document. 
Customs  is  abandoning  the  standard  of 
finding  a  level  of  culpability. 

In  order  to  establisn  a  violation  under 
the  provisions  of  19  CFR  1 13.62(f). 
Customs  must  show  that  the  bond 
principal  obtained  permission  from 
Customs  to  have  his  merchandise 
examined  at  a  place  which  is  not  in  the 
charge  of  a  Customs  officer  (e.g.,  his 
business  premises,  a  Centralized 
Examination  Station)  and  that  the  bond 
principal  failed  to:  hold  the 
merchandise  at  such  place  until 
released  by  Customs;  transfer  such 
merchandise  to  any  place  directed  by 
Customs;  or  keep  all  seals  and  cording 
intact. 

Through  this  document.  Customs 
amends  the  current  guidelines  so  that 
when  a  party  fails  to  hold  the 
merchandise  for  examination  or  fails  to 
transfer  the  merchandise  to  another 
place  upon  instruction  from  Customs 


obtained  before  the  merchandise  was 
released,  the  claim  will  be  cancelled 
upon  the  following  terms:  (1)  If  either 
the  bond  principal  or  surety  files  an 
entry  summary  and  pays  estimated 
duties,  taxes  and  fees,  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  between  $100  and  $1,000  if 
the  merchandise  was  not  suspected  by 
Customs  to  be  restricted  or  prohibited; 

(2)  if  neither  the  bond  principal  nor 
surety  files  an  entry  summary  and  pays 
estimated  duties,  taxes  and  fees. 
Customs  will  cancel  the  bond  claim 
upon  payment  of  an  amount  equal  to  the 
estimated  duties,  taxes  and  fees  that 
would  have  been  due  plus  an  amount 
between  $100  and  $1,000  if  the 
merchandise  was  not  suspected  by 
Customs  to  be  restricted  or  prohibited; 

(3)  if  the  merchandise  not  held  for 
examination  was  suspected  of  being 
restricted  or  prohibited,  and  the  bond 
principal  files  an  entry  summary,  pays 
estimated  duties,  taxes  and  fees  and  the 
merchandise  was  deemed  admissible 
with  that  entry  summary,  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  between  $100  and  $1,000;  (4) 
if  the  merchandise  not  held  for 
examination  was  suspected  of  being 
restricted  or  prohibited,  and  the  bond 
principal  does  not  file  an  entry 
summary  or  pay  estimated  duties  or 
provide  a  showing  that  the  merchandise 
was  deemed  admissible.  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  equal  to  the  estimated  duties, 
taxes  and  fees  plus  an  amount  between 
25  and  50  percent  of  the  value  of  the 
merchandise,  but  not  less  than  $250; 
and  (5)  if  the  violation  is  determined  to 
be  intentional  in  nature,  no  relief  will  be 
afforded. 

For  a  violation  which  involves  the 
failure  to  keep  any  Customs  seal  or 
cording  intact  until  the  merchandise  is 
examined,  the  claim  shall  be  cancelled 
upon  payment  of  an  amount  between 
SlOO  and  $500  if  there  is  no  evidence  to 
indicate  the  merchandise  in  the  sealed 
or  corded  shipment  was  the  subject  of 
tampering.  If  there  is  evidence  of 
tampering,  the  claim  shall  be  cancelled 
upon  payment  of  an  amount  equal  to  the 
value  of  any  missing  merchandise. 

Finally,  an  additional  sentence  shall 
be  added  to  the  guidelines  to  indicate 
that  when  the  term  "value"  is  used  in 
any  provision  of  these  guidelines  it 
means  value  as  determined  under  19 
U.S.C.  1401a  and  not  domestic  value. 

The  new  Section  XI  of  the  bond 
cancellation  standards  relating  to  CES 
operators  will  employ  the  same 
guidelines  as  those  described  in  the 
changes  to  Section  X  with  regard  to 
violations  involving  faihire  to  keep 
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merchandise  safe  or  deliver  that 
merchandise  to  the  CES. 

The  text  of  the  guidelines,  as 
modiHed,  is  set  forth  below. 

Dated:  March  30, 1994. 
Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

[FR  Doc.  94-6542  Filed  4-6-94;  8:45  am] 

BILLING  COOE  482«-0»-P 


DEPARTMEffT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0M6 
Review:  Notice  of  Default  and  Intention 
To  Foreclose,  VA  Form  26-€550a 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  E>epartment  of  Veterans  Affairs 
has  submitted  to  ON4B  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hoiu^,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB.  Room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  May  11. 1994. 

Dated:  March  31,  1994. 

By  direction  of  the  Secretary'. 
B.  Michael  Berber, 
Director.  Records  Management  Service. 

Extension 

1.  Notice  of  Default  and  Intention  to 
Foreclose,  VA  Form  26-6550a. 

2.  The  form  is  used  by  holders  of 
guaranteed  or  insured  loans  to  notify 

V  A  of  a  loan  that  is  in  default  by  reason 
of  nonpayment  of  installments. 


3.  Businesses  or  other  for-profit. 

4.  28,333  hours. 

5.  20  minutes. 

6.  On  occasion. 

7.  85,000  respondents. 

[FR  Doc.  94-8565  Filed  4-8-94;  8:45  ami 

BILUNC  CODE  8320-01-M 


Infomftation  Collection  Under  0MB 
Review:  Veteran's  Application  In 
Acquiring  Specially  Adapted  Housing 
of  Special  Home  Adaptation  Grant,  VA 
Form  2&-4555 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  Room  3002,  Washington.  DC 
20503, (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  May  11,  1994. 

Dated:  March  31,  1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Sen-ice. 

Extension 

1.  Veteran's  Application  in  Acquiring 
Specially  Adapted  Housing  or  Special 
Home  Adaptation  Grant,  VA  Form  26- 
4555. 

2..The  form  is  used  to  gather  the 
necessary  information  to  determine  the 
veteran's  eligibility  to  specially  adapted 
housing  or  the  special  home  adaptation 
grant. 


3.  Individuals  or  households. 

4.  133  hours. 
5. 10  minutes. 

6.  On  occasion. 

7.  800  respondents. 

[FR  Doc.  94-8566  Filed  4-6-94;  8:45  amj 
BILLING  CODC  S32fr-01-M 


Information  Collection  Under  OMB 
Review:  Equal  Opportunity 
Compliance  Review  Report,  VA  Form 
27-8734,  and  Supplement  to  Equal 
Opportunity  Compliance  Review 
Report,  VA  Form  27-8734a 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbers),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  appUcable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002.  Washington,  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  May  11, 1994. 

Dated:  March  31,  1994. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

Reinstatement 

1.  Equal  Opportunity  Compliance 
Review  Report,  VA  Form  27-8734,  and 
Supplement  to  Equal  Opportunity 
Compliance  Review  Report,  VA  Form 
27-8734a. 

2.  The  forms  are  used  to  gather 
information  from  post-secondary 
proprietary  schools  below  college  level 
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and  their  students  and  instructors  to 
verify  compliance  by  recipients  of  VA 
Federal  financial  assistance.  The 
information  is  used  to  assure  that  VA 
federally  funded  programs  are  operated 
and  participants  are  assured  equal 
access  and  equal  treatment  in 


compliance  with  equal  opportunity 
laws. 

3.  Individuals  or  households — State  or 
local  governments— Businesses  or  other 
for-profit — Federal  agencies  or 
employees — Non-profit  in.stitutions — 
Small  businesses  or  organizations. 


4.  247  hours. 

5.  1  hour  and  15  minutes. 

6.  On  occasion. 

7.  2228  respondents. 

IFR  Doc.  94-8567  Filed  4-8-94;  8:45  ami 

BILUNG  CODE  S320-01-tf 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  59  No.  69 
Monday.  April  11.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pot>lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  U.S.C.  552b: 

DATE  AND  TIME:  April  13.  1994.  10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  NE.. 
room  9306,  Washington.  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  cdded  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro.  998th  Meeting — 
April  13, 1994.  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

Project  No.  2727-036.  Bangor  Hydro- 
Electric  Company 
CAH-2. 
Project  No.  3459-013,  Cascade  Water 
Power  Development  Corporation 
CAH-3. 
Project  No.  2232-286.  Duke  Power 
Company 
CAH-*. 
Project  No.  8369-024,  Village  of  Saranac 
Lake,  Inc. 
CAH-5. 
Project  No.  9886-020.  Valatie  Falls  Hydro 
Power.  Inc. 
CAH-6. 

Omitted 
CAH-7. 

Project  No.  432-008.  Carolina  Power  & 
Light  Company  Project  No.  2748-001, 
North  Carolina  Electric  Membership 
Corporation 
CAH-8. 
Project  No.  460-005,  City  of  Tacoma, 
Washington 
CAH-9. 
Project  No.  2113-028,  Wisconsin  Valley 
Improvement  Company 


Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER94-975-000,  New  England 
Power  Company 
CAE-2. 
Docket  No.  ER94-994-000,  New  England 
Power  Company 
CAE-3, 

Docket  No.  ER94-230-000.  Tenaska 
Washington  Partner  II,  L.P. 
CAE-4. 

Docket  No.  ER94-306-0O0,  Keystone 
Cogeneration  Service  Companv,  L.P. 
CAE-5. 
Docket  No.  EC94-3-000,  Illinois  Power 
Company 
CAE-6. 
Docket  No.  TX94-3-001,  Minnesota 
Municipal  Power  Agency  v.  Southern 
Minnesota  Municipal  Power  Agency 
CAE-7. 
Docket  No.  ER94-416-001,  Cleveland 
Electric  Illuminating  Company 
CAE-8. 

Docket  No.  AC94-1 7-001,  Midwest  Power 
Systems,  Inc. 
CAE-k 

Docket  No.  ER92-51 7-002.  Southern 
CcEnpany  Services,  Inc. 
CAE-IO. 

Docket  No.  TX93-2-002.  City  of  Bedford. 
Virginia,  City  of  Danville,  Virginia,  City 
of  Martinsville,  Virginia,  Town  of 
Richlands,  Virginia  and  Blue  Ridge 
Power  Agency 
CAE-n. 

Omitted 
CAE-12. 

Omitted 
CAE-13. 

Docket  No.  EG94-3O-000,  SEI  Holdings  V, 
Inc. 
CAE-14. 

Docket  No.  EG94-31-000,  LG&E  Power 
Marketing,  Inc. 
CAE-15. 
Docket  No.  EG94-29-0O0,  DesarroUo 
Petacalco,  S.  De  R.  L.  De  C.V. 
CAE-16. 

Docket  No.  EL90-^0-004,  Gulf  Power 
Company 

Conseat  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  PR94-2-000.  Enron  Storage 
Company 
CAG-2. 
Docket  No.  RP91-41-021.  Columbia  Gas 
Transmission  Corporation 
CAG-3. 

Omitted 
CAG-4. 

Docket  Nos.  RP94-1 79-000  and  RP94-86- 
000.  Natural  Gas  Pipeline  Company  of 
America 
CAG-5. 
Docket  No.  RP94-1 82-000,  Arkla  Energy 
Resources  Company 
CAG-«. 


Docket  Nos.  RP94-1 02-001  and  000. 
Carnegie  Natural  Gas  Company 
CAG-7. 
Docket  Nos.  RP94-151-000  and  001,  Texas 
Eastern  Transmission  Corporation 
CAG-8. 
Docket  Nos.  RP89-34-O00.  RP89-257-O00 
and  RP90-2-000,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-9. 

Docket  No.  RP94-163-O00,  Northwest 
Pipeline  Corporation 
CAG-1 0. 
Omitted 

CAG-1 1. 

Omitted 
CAG-1 2. 

Omitted 
CAG-13. 

Docket  No.  RP94-1 25-002.  Texas  Gas 
Transmission  Corporation 
CAG-14. 

Docket  No.  RP93-168-001,  LFCGas 
Company  v.  Northwest  Pipeline 
Corporation 
Docket  No.  RP93-1 74-002,  Northwest 
Pipeline  Corjxsration 
CAG--[S. 

Docket  No.  AC93-116-001,  Northern 
Border  Pipeline  Company 
CAG-1 6. 

Docket  Nos.  TA89-1^3-004  and  RP89- 
39-005,  Williams  Natural  Gas  Companv 
CAG-1 7. 
Docket  No.  RP93-147-003.  Tennessee  Gas 
Pipeline  Company 
CAG-18. 
Docket  No.  GP94-6-001.  Railroad 
Commission  of  Texas,  NGPA  Section 
107(c)(5)  Determination,  FERC  No.  ID94- 
00515 
CAG-1 9. 
Docket  No.  IS94-4-002.  All  American 
Pipeline  Company 
CAG-20. 
Docket  No.  RP91^203-O38,  Tennessee  Gas 
Pipeline  Company 
CAG-2 1. 

Omitted 
CAG-22. 
Docket  No.  RP93-167-002.  Trunkline  Gas 
Company 
CAG-23. 

Omitted 
CAG-24. 

Docket  Nos.  RP93-187-003.  005.  006. 
CP8&-54&-O06.  RP93-62-007. 008, 000 
and  RS92-1 5-008,  Equitrans,  Inc. 
CAG-25. 
Docket  Nos.  RP89-224-010,  RP89-203- 
007.  RP90-139-012  and  RP91-6»-003, 
Southern  Natural  Gas  Company 
CAG-26. 
Docket  No.  RP92-1 34-008.  Southern 
Natural  Gas  Company 
CAG-27. 

Docket  Nos.  RP8&-209-039.  CP86-24fr- 
010,  CP88-6-012.  CP88-329-013.  CPS»- 
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478-008,  IN86-5-019.  RP84-42-014, 
RP86-93-015,  RP86-158-017.  RP87-34- 
017,  RP88-8-017.  RP88-27-030.  RP88- 
92-029,  RP88-263-021,  RP88-264-025, 
RP8&-265-013,  RP89-138-014.  RP90- 
91-004,  RP91-198-O02,  TC88-6-01S, 
CP87-524-014  and  CP88-44O-007,  Koch 
Gateway  Pipeline  Company 
CAG-28. 
Docket  No.  AC94-106-000.  Louisiana- 
Nevada  Transit  Company 
CAG-29. 
Docket  Nos.  MG88-1 2-006  and  007, 
Mississippi  River  Transmission 
Corporation 
Docket  No.  MG88-4  7-004,  Texas  Gas 

Transmission  Corporation 
Docket  No.  MG91-6-000,  Wyoming 
Interstate  Company,  Ltd. 
CAG-30. 

Docket  No.  MG91-1-003,  Natior.a!  Fuel 
Gas  Supply  Corporation 
CAG-31. 

Docket  Nos.  OR94-3-000.  OR94-4-000. 
OR92-8-000  and  OR93-5-000,  SFPP. 
LP. 
CAG-32. 
Docket  No.  GP94-7-000,  Railroad 
Commission  of  Texas,  Tight  Formation 
Determination — Texas-158,  Sprabeiry 
(Trend  Area)  Formation.  FERC  No.  JD94- 
03253T 
CAG-33. 
Docket  No.  RS92-3-O08.  Arkla  Energy 
Resources  Company 
CAG-34. 
Docket  No.  CP93-2  58-002.  Mojavp 
Pipeline  Company 
CAG-35. 


Docket  No.  CP94-166-001,  Viosca  Knoll 
Gathering  System 
CAG-36. 
Docket  Nos.  CP80-34-012  and  CP93-558- 
001,  Panhandle  Eastern  Pipe  Line 
Company 
Docket  Nos.  CP80-35-O12  and  014. 
Colorado  Interstate  Gas  Company 
CAG-37. 

Omitted 
CAG-38. 
Docket  No.  CP92-595-001,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-39. 
Docket  No.  CP92-606-001.  Great  Ukes  Gas 
Transmission  Limited  Partnership 
CA&-40. 

Docket  No.  CP93-75-002.  Sunrise  Energy 
Company  v.  Transwestem  Pipeline 
Compmny 
CAG-41. 

Omitted 
CAG-^2. 

Omitted 
CAG-43. 

Docket  No.  CP93-64  2-000.  Nora 
Transmission  Company 
CAG-44. 

Omitted 
CAG-45. 
Docket  No.  CP90-1 391-003.  Southern 
Natural  Gas  Company 
CAG-46. 
Docket  No.  RP94-56-O01,  Northern  Border 
Pipeline  Company 
CAG-47. 
Docket  No.  CP93-568-002.  Nora 
Transmission  Company 
CAG-4P. 


Docket  No.  RS92-30-009.  Carnegie  Natural 
Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Reserved 

Miscellaneous  Agenda 

M-1. 
Study  of  Hydroelectric  Licensing  in  the 
State  of  Hawaii.  Report  to  Congress. 

Oil  and  Gas  Agenda 

/.  Pipeline  Fate  Matters 
PR-1. 

Omitted 

//.  Festructuring  Matters 
RS-1. 
Docket  Nos.  RS92-24-015  and  016,  Texas 

Gas  Transmission  Corporation.  Order  on 

rehearing. 

///.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  April  6,  1994. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-8719  Filed  4-7-94;  12:45  pmj 
BILUNQ  CODE  6717-01-P 
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Corrections 


Federal  Register 

Vol.  59,  No.  69 
Monday,  April  11,  1994, 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  56 

[Docket  No.  PY-92-004] 
RIN  0581-AA60 

Voluntary  Shell  Egg  Grading 

Correction 

In  proposed  rule  document  94-8031 
beginning  on  page  15866  in  the  issue  of 
Tuesday,  April  5, 1994,  make  the 
following  corrections: 

§56.231    [Corrected] 

On  page  15868,  in  §  56.231,  in  the 
table,  in  the  third  column: 

1.  The  heading  should  read  "U.S. 
nest-run percent  AA  quality^". 

2.  The  fourth  entry,  "6"  should 
appear  opposite  "Checks". 

3.  The  fifth  entry,  "3"  should  appear 
opposite  "Loss". 

MLUNO  CODC  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-287-000,  et  al.] 

Norttiem  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

Correction 

In  notice  document  94-7479 
beginning  on  page  14850  in  the  issue  of 


Wednesday,  March  30,  1994  make  the 
following  corrections: 

1.  On  page  14851,  in  the  first  column, 
in  the  second  line,  under  Tennessee  Gas 
Pipeline  Co.  the  docket  number  should 
read  "[Docket  No.  CP94-293-000r'. 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  line,  under 
Colorado  Interstate  Gas  Company  and 
Williston  Basin  Interstate  Pipeline 
Company  the  docket  number  should 
read  "[Docket  No.  CP94-294-000]". 

BILUNO  COOe  1505-0 1-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  FA92-63-001,  et  al.] 

Public  Service  Company  of  Oklahoma, 
et  al.;  Electric  Rate  and  Corporate 
Regulafon  Filings 

Correction 

In  notice  document  94-8096 
beginning  on  page  15898  in  the  issue  of 
Tuesday,  April  5,  1994,  make  the 
following  correction: 

On  page  15900,  in  the  second  column, 
in  entry  15.,  the  docket  number  should 
read  "[Docket  No.  ER94-1076-000r'. 

BILUNG  CODE  1505-01 .0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  76 

[AD-FRL^845-9] 
RIN  2060-AD45 

Acid  Rain  Program;  Nitrogen  Oxides 
Emission  Reduction  Program 

Correction 

In  rule  document  94-5721  beginning 
on  page  13538  in  the  issue  of  Tuesday, 


March  22, 1994,  make  the  following 
corrections: 

1.  On  page  13538,  in  the  first  column, 
the  CFR  parts  should  haave  read  as  set 
forth  above. 

§9.1    [Corrected] 

2.  On  page  13564,  in  §  9.1,  the  table 
should  have  read  as  set  forth  below. 


40  CFR  dtatioo 


0MB  control 
No. 


Nitrogen  Oxides  Emission  Reduction  Program 
76.8-76.15 


206(H>Z58 


BILLING  CODE  150fr«1-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD  8508] 
RIN  1545-AE26 

Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders 

Correction 

In  the  correction  to  93-31928 
published  in  the  issue  of  Monday, 
March  7, 1994,  on  page  10675.  in  the 
second  column,  in  the  introductory 
paragraph,  in  the  first  line,  "proposed 
rule  document"should  read  "rule 
document". 

BILLING  CODE  1505-01-0 


f     g      H 


Monday 
April  11,  1994 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  27  and  29 

Airworthiness  Standards;  Occupant 

^=  5  Protection  in  Normal  and  Transport 

sis  Category  Rotorcraft;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 
[Docket  No.  27681;  Notice  No.  94-8] 
RIN  2120-AE88 

Airworthiness  Standards;  Occupant 
Protection  in  Normal  and  Transport 
Category  Rotorcraft 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  improve 
occupant  protection  standards  in 
normal  and  transport  category  rotorcraft. 
The  proposed  standards  would 
significantly  increase  the  static  design 
ultimate  inertial  load  factors  for 
restraining  heavy  items  located  above  or 
behind  the  occupied  areas  during 
emergency  landings.  These  increased 
load  factors  would  also  apply  to  certain 
fuel,  cargo,  and  baggage  compartments. 
These  proposals  would  further  enhance 
occupant  protection  and  complement 
the  standards  previously  adopted  for 
occupant  restraint  in  normal  and 
transport  category  rotorcraft  in  the  event 
of  a  survivable  emergency  landing. 
CATES:  Comments  must  be  received  on 
or  before  July  11, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  or  delivered  in 
triplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10),  Docket  No.  27681,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591.  Comments  may 
be  examined  in  Room  915G  weekdays 
between  9  a.m.  and  5  p.m.,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Major,  Regulations  Group 
(ASW-lll).  Rotorcraft  Directorate, 
Aircraft  Certification  Service.  FAA.  Fort 
Worth,  Texas  76193-0111.  telephone 
number  (817)  624-5117. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  v^itten  data,  views,  or 
arguments  on  this  proposed  rule. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  should  identify 
the  regulatory  docket  number  and 
should  be  submitted  in  triplicate  to  the 


Rules  Docket  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27681."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
comraenter. 

Availability  of  NTRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Public  Affairs,  Attn: 
Public  Inquiry  Center,  APA-200,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

Background 

On  June  3,  1987,  the  FAA  issued 
NPRM  No.  87-4  (52  FR  20938)  to  amend 
the  rotorcraft  airworthiness  standards  to 
improve  occupant  protection  in  the 
event  of  a  survivable  emergency 
landing.  Comments  and  alternative 
proposals  were  received  at  a  public 
meeting  on  April  20,  1988,  in  Fort 
Worth,  Texas.  Written  comments  and 
alternative  proposals  submitted  are 
contained  in  Rules  Docket  No.  25287. 

As  part  of  the  notice,  tne  FAA 
proposed  that  Federal  Aviation 
Regulations  (FAR)  §§  27.561(c)  and 
29.561(c)  contain  an  increased 
"forward"  static  design  ultimate  inertial 
load  fector  (load  factor)  for  external 
items  of  mass  located  above  or  behind 
the  occupants.  The  increased  load 
factors  proposed  by  Notice  No.  87-4 
were  based  on  information  in  Report 
No.  DOT/FAA/CT-85/11,  "Analysis  of 
Rotorcraft  Crash  Dynamics  for 
Development  of  Improved 
Crashworthiness  Design  Criteria,"  June 
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1985.  This  report  is  contained  in  Rules 
Docket  No.  25287.  In  comments  to 
NPRM  No.  87-4,  the  Aerospace 
Industries  Association  (AIA)  and  others 
recommended  increasing  the  existing 
load  factors  for  sideward  and  downward 
loads  and  further  increasing  the 
proposed  forward  load  factor.  These 
recommendations  were  more  restrictive 
than  the  standards  proposed  and  could 
not  be  adopted  without  proper  public 
notice  and  procedure.  The  proposals  in 
Notice  No.  87-4  were  adopted  as  a  final 
rule  in  Amendments  27-25  and  29-29 
(54  FR  47310,  November  13, 1989).  The 
FAA  stated  in  the  preamble  to  the  final 
rule  that  it  would  consider  the 
comments  to  Notice  No.  87-4  as  a  basis 
in  any  future  rulemaking  activity. 

On  February  13,  1992,  following  an 
announcement  in  the  Federal  Register 
(56  FR  63545,  December  4, 1991).  a 
working  group  chartered  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  met  to  consider 
certain  recommendations  submitted  to 
Rules  Docket  25287.  The  working  group, 
chaired  by  a  representative  from  AIA, 
included  technical  specialists  in  crash 
dynamics  loads  and  design  criteria  from 
two  major  helicopter  manufacturers  and 
representatives  from  the  National 
Business  Aircraft  Association  (NBAA), 
Helicopter  Association  International 
(HAI),  Emergency  Medical  Services 
(EMS),  and  the  FAA  Rotorcraft 
Directorate.  This  broad  participation  is 
consistent  with  FAA  policy  to  have  all 
known  interested  parties  involved  as 
early  as  practicable  in  the  rulemaking 
process. 

Two  tasks  were  assigned  by  the  ARAC 
to  the  working  group,  as  follows: 

Task  1 

Determine  the  need  for  new  or  revised 
standards  and  make  a  recommendation 
concerning  whether  the  design  load 
factors  should  be  increased  for  items  of 
mass  located  above  and  behind,  above, 
or  behind  the  passenger  compartment. 

Task  2 

Determine  the  need  for  new  or  revised 
standards  and  make  a  recommendation 
concerning  whether  §§  27.785(f)(2)  and 
29.785(f)(2)  should  be  clarified  to 
specify  the  1.33  fitting  factor  for  seats 
also  applies  to  berths  and  litters. 

ARAC  Task  1  Synopsis 

The  working  group  explored  the 
merits  of  the  increases  in  load  factors 
and  of  an  additional  rearward  load 
factor  of  1.5g.  Discussion  centered  on 
the  potential  increase  in  safety,  current 
design  practices,  weight  impact,  and 
benefit  versus  cost  of  the  proposed 
changes. 
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At  the  request  of  the  ARAC  working 
^raup,  a  manufacturer's  technical 
specialist  explained  how  the  AIA 
ascertained  the  following  proposed 
increased  load  factors:  a  forward  load 
fnctcr  increase  from  8g  to  12g,  a 
sideward  load  factor  increase  from  2g  to 
H^,  and  a  downward  load  fnctor  increase 
from  4g  to  12g. 

An  AL\  rotorcraft  committee  reached 
a  consensus  on  the  proposed  load 
factors  after  determining  that  the 
increased  load  factors  are  more 
compatible  with  occupant  restraint 
requirements  than  are  current  load 
fiictors  for  items  of  mass.  This 
determination  of  increased  load  factors 
for  items  of  mass  included  a  review 
which  showed  that  current  design 
practices  to  meet  stiffness  and  fatigue 
rt^quirements  provide  sufficient  backup 
structure  to  restrain  items  of  mass  with 
minimal  increase  in  attachment  strength 
requirem.ents.  This  committee  proposed 
increases  in  the  required  load  factors 
that  would  enhance  occupant  safety 
without  introducing  changes  to  current 
design  practices. 

The  ARAC  working  group  concluded 
tliat  safety  would  be  enhanced  by  the 
proposed  changes.  The  number  of  lives 
saved  could  not  be  quantified  from 
information  available  to  the  AIA  Crash 
Dynamics  working  group  that  was 
formed  before  issuance  of  NPRM  No. 
87-^.  The  ARAC  working  group  agreed 
that  the  potential  for  increased  safety 
resulting  from  the  changes  justified  the 
need  for  preparing  an  F.AA  benefits  and 
cost  comparison.  A  summary  of  the 
resulting  benefits  and  cost  comparison 
is  included  in  this  notice. 

The  AR.\C  working  group  determined 
that  the  proposal  to  add  a  new  1.5g 
rearward  load  factor  would:  (1)  Provide 
an  appropriate  structural  design 
condition  for  seats  and  (2)  enhance 
siifety.  They  also  determined  that  the 
cost  impact  would  be  minimal  because 
the  proposed  12g  forward  load  factor 
would  provide  inherently  a  1.5g 
rearward  capability. 

The  ARAC  working  group  determined 
that  certification  costs  for  analysis  or 
tests  to  substantiate  compliance  with 
the  proposed  changes  would  be 
neoligible.  Further,  the  working  group 
technical  specialists  agreed  that  the 
increased  load  factors  would  have 
minimal  and  in  some  cases  no  weight 
impact  on  a  new  rotorcraft  design, 
particularly  when  current  design 
practices  are  considered. 

ARAC  Task  2  Synopsis 

The  working  group  studied  the  use  of 
a  1.33  attachment  factor  for  litters  and 
berths.  Accident  and  incident  data  from 
EMS  helicopter  operations  olitained 


from  a  major  helicopter  manufacturer 
were  presented.  The  information 
showed  that  occupants  of  litters 
experienced  fewer  severe  injuries  and 
fatpiities  than  seated  helircoter 
occupants  in  comparable  arcidents. 
Additionally,  it  was  noted  that  part  23 
transport  airplane  standards 
{5  25.783(0(3))  do  not  apply  the  1.33 
attachment  fact  or  'o  berths  or  litters, 
and  no  s:t;nifirar,t  need  for  increased 
crashworthiness  '"cr  large  airplanes  hns 
been  documented:  i.e..  no  one  has 
proposed  the  addition  of  the  1.33 
attachm.ent  factor  to  §  25.783(0.  The 
AR.A.C  workintj  group  concluded,  based 
on  an  analysis  of  rotorcraft  accident 
information  and  similar  standards  in 
part  25.  that  the  current  airworthiness 
standards  provide  a  high  level  of  safety, 
and  that  a  change  in  the  litter  and  berth 
standards  to  add  the  1.33  attachment 
factor  is  not  necessary  at  this  time. 

However,  during  an  ARAC  meeting,  a 
European  Joint  Airworthiness  Authority 
(JA.\)  representative  requested  that  the 
FAA  defer  any  decision  while  the  JAA 
reviews  the  accident  and  incident  data. 
The  JA.^  suggested  that  data  may  reveal 
a  relationship  between  the  possible 
application  of  a  1.33  attachment  factor 
and  the  lack  of  serious  occupant 
injuries;  that  is.  a  1.33  attachment  factor 
may  be  already  included  in  most  current 
designs.  Therefore,  this  proposal  is 
being  deferred  to  provide  for  additional 
review  by  the  ].\.\  and  for  possible 
consideration  in  a  future  AR.-\C  project. 

ARAC  Summary- 

The  working  group,  and  subsequently 
the  AR-^C.  recommended  that  the  FA.A 
revise  the  certification  standards  for 
normal  and  transport  category  rotorcraft 
by  increa.sing  the  load  factor 
requirements  in  §§  27.561(c)  and 
29.561(c).  Specifically,  the  ARAC 
recomnjended  the  following  changes;  a 
forward  load  factor  increa.se  from  8g  to 
12g.  a  sideward  load  factor  increase 
from  2g  to  6g.  a  downward  load  factor 
increase  from  4g  to  12g.  and  the 
addition  of  a  new  rearward  load  factor 
of  1.5g.  AR,-\C  also  recommended 
adding  a  new  n-arward  load  factor  of 
1.5g  to  §§  27.5Bia))  and  29.561(bJ. 

FAA  Evaluation  of  ARAC 
Rpcommendatjon 

The  F.'V.A  has  reviewed  the 
information  contained  in  the  AR,^C 
recommendation  in  conjunction  with 
comments  to  Notice  of  Proposed 
Rulemaking  (NPR.M)  No.  87-4.  During 
this  review  the  F.\A  evaluated  the  tests 
and  analyses  that  support  load  factors 
higher  than  those  proposed  in  NPRM 
No.  87-4;  these  are  the  loiid  factors 
proposed  in  this  notice.  The  FA.\ 


specificallv  evaluated  comments  to 
NPRM  No.  87-4  by  the  AIA  and  the 
Bri'ish  Civil  .\viation  Authoritv  (CAA) 
These  com.ments  are  contained'ir,  Ru'es 
Docket  No  2=^287  The  MA  and  CAA 
com.ments  include  various  new  and 
increased  load  factors  ranging  frcm  9g  'o 
12e  for  a  forward  load  factor  and  6.5g 
to  12t;  for  a  downw-jrd  load  factor  that 
V  ere  e'-iua!ed  by  the  .^P^^C.  The 
ARAC  review  of  these  v.arious  load 
fit  tors  r>'sul»ed  in  a  proposal  to  incrcv 
the  forward  load  factor  from  Bg  to  12ij. 
the  sidew:,rd  lead  fader  frcm  2g  to  Fa. 
the  downward  lo.id  factor  from  4gto 
12t;.  :ii:d  to  add  a  new  rearward  load 
fnctor  of  1.5g.  The  new  ^nd  increased 
load  f.-,<  tcrs  can  be  met  by  current 
ro'on  rift  desiyns  with  small  increases 
in  atloclimer.t  sizes  and  with  the 
resultant  minimum  increase  in  cost. 

The  FA.\  concluded  that  the  AR.AC 
proposals  incorporate  the  best 
(ombination  of  new  and  increased  lor.d 
factors  recom.mended  in  the  AIA  and 
CA.A  proposals.  Crashworthiness  would 
be  improved  through  significant 
increases  in  strength  for  retention  of 
items  of  mass,  such  as  engines  and 
transmissions,  w  ith  negligible  increases 
in  ( ost  and  weight.  Also,  the  FAA 
evaluation  showed  that  the  increa.sed 
factors  for  retention  of  items  of  mass 
complement  the  higher  load  factors  for 
o(.(.upant  restraint  contained  in 
§§  27.5fil(b)  and  29.5610)).  Accordinglv. 
the  F.AA  has  determined  that  the 
benefits  of  increasing  the  load  factors  for 
items  of  m.ass  located  above  or  behind 
occupied  areas  would  outweigh  an\  co.->t 
of  providing  Lhe  necessary  increa.sed 
attaclimcnt  and  support  strength. 

Discussion  of  Related  Rules 

.•\fter  the  working  group's  meeting 
and  deliberations,  the  F.AA  determined 
t.hni  it  would  be  helpful  to  clarify  the 
intent  of  the  group's  propos^ils  relative 
to  current  targo  and  baggage 
compartment  standards.  Amendments 
27-27  and  29-31  (55  FR  38966. 
September  21,  1990)  to  §*;  27.787  and 
20  7f>7,  resp*'t,ti\ely,  require  cargo  and 
baggage  con-.partmenls  to  restrain  the 
compartment  <  ontents  under  emergent  \ 
landingconditions  to  the  extent  of  the 
load  factors  as  spet:ified  in  ?;§  27.561 
and  29.561.  The  VAJK  is  not  proposing 
am.onding  these  .sections  but  is 
providi.ig  clarification  for  application  cf 
the  proposed  clnnges  relative  to  the 
current  cargo  and  baggage  compartment 
standards  of  §§  27.787  and  29.787.  Since 
baggage  and  cargo  compartn.ents  may  be 
located  in  the  passenger  compartment 
under  certain  operating  rules,  such 
compartments  must  meet  the  load  factor 
requirements  in  §§27.561(1))  or 
29.561(h)  Other  cai^o  and  baggage 
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compartments  if  located  "above  or 
behind  the  new  passenger 
compartment"  must  meet  the  load  farJor 
requirements  in  §§  27.561(c)  or 
29.561(c)  in  accordance  with  S}f}27  7rt7 
and  29.787. 

General  Discussion  of  the  Proposals 

Normal  and  transport  catet;orv 
rotorcraft  are  subject  to  comparable 
eniergenc7  landing  conditions  and. 
therefore,  are  subject  to  the  same  lev^l 
of  occupant  protection  contained  in  the 
eraergency  landing  standards  in 
§§  27.561  and  29.561.  These  proposals, 
if  adopted,  respond  to  the 
recommendations  for  increased  load 
factors  and  supplement  the  occupant 
protection  standards  in  Amendments 
27-25  and  29-29.  The  European  )oint 
Airworthiness  Authorities  committee 
concurs  with  the.se  proposals. 

Sections  27.561  and  29.561 

Sections  27.561  and  29.561  would  be 
amended  by  adding  a  new  paragraph 
(b)(3)(v)  that  would  require  seats  and 
items  of  mass  to  sustain  a  rearward  load 
resulting  from  a  1.5g  load  factor.  This 
would  further  protect  occupants  from 
impact  with  injurious  objects  behind  the 
occupant  in  the  event  of  an  accident. 
Also,  the  load  factors  of  paragraphs  (c) 
(2).  (3),  and  (4)  would  be  increased,  and 
paragraph  (5)  would  be  added  as 
recommended  by  the  ARAC  These 
increased  load  factors  would  enhance 
protection  of  occupants  from  items  of 
mass  including  cargo  and  baggage 
compartments  located  above  or  behind 
the  (Tew  and  passenger  compartment. 

Regulatory  Evaluation  Summary 

Introduction 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefits  to  society  outweigh  the 
potential  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agendes 
to  analyse  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  th<; 
fcffeds  of  regulatory  changes  on 
international  trade.  In  conductint;  thesi;' 
analyses  or  assessments,  the  FAA  has 
detennined  that  this  rule:  (l)  Would 
generate  benefits  exceeding  its  costs  and 
is  nonsignificant  as  defined  in  Executive 
Order  12866;  (2)  is  not  significant  as 
defined  in  DOTs  Policies  and 
Procj^dures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 


not  affect  international  trade.  These 
analyses,  available  in  the  docket,  are 
summacized  below. 

Costs     I 

.'\s  notod  previously,  the  incrt^ased 
fonvard,  sideward,  and  downward  load 
factors  could  he  accon^imodated  vsithout 
introducing  cJ^.angcis  to  airrent  design 
prai  tices.  In  many  raso.<;.  sizeable 
in.:r^;as9s  in  load  factors  have  been  met 
by  the  use  of  lari;er  bolts  and/or 
fasteners  and  minor  reinforcements  to 
attach  items  of  mass  'o  the  rotorcraft 
str.jtture.  The  proposed  addition  of  1.5g 
rearward  load  factors  for  it^ms  of  mass 
outside  or  inside  the  cabin  would 
require  no  production  modifications 
because  the  12g  and  16g  forward  load 
factors  would  inherently  result  in 
.sufficient  stnictural  strength  to  meet  the 
1.5g  rearward  requirement. 

Consequently,  the  propor^^d  revisions 
and  amendments  would  impose  little  or 
no  incramental  costs  on  rotorcraft 
manufacturers.  Additionally,  they 
would  impose  no  o   minimal  weight 
pcnaltias  and  operating  costs  on 
rotorcraft  operators. 

Bonrfits 

Occupant  safety  would  be  enhanced 
by  the  proposals,  but  is  difficult  to 
quantify.  The  FAy\  study,  "Analysis  of 
Rotocraft  Crash  Dynamics  for 
Development  of  Improved 
Crashworthiness  Design  Criteria" 
(Report  No.  DOT/FAA/CT-85'11,  June 
1985),  identified  separation  of  items  of 
mass  from  the  rotorcraft  structure  and 
penetration  into  occupied  areas  as  one 
of  14  hazards  associated  with  otherwise 
fiurvivable  rotorcraft  accidents.  Such 
penetration  occurrences  resulted  in 
approximately  one  injur>-  (at  least 
moderate)  per  year.  The  benefits  of 
averting  just  one  such  occurrence  would 
more  than  offset  the  negligible  costs  of 
the  proposed  rule.  The  FAA.  tiierefore. 
finds  the  proposed  chang^^  to  be  cost 
beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RF.^)  was  enacted  by  0)ngress  to 
ensure  tliat  small  entities  are  not 
unneces-sarily  and  di.iproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regcl.ifon/ 
Flexibility  .\nalysis  if  a  rule  has  a 
significant  ef;onomic  impart,  eiiher 
det.-imental  or  bencfficial,  on  a 
substantia!  number  of  small  entities. 
Based  on  the  criteria  of  FAA  Order 
2100.14A,  R.^ulator>-  Flexibility  Criteria 
and  Guidance,  the  FAA  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small 
manufacturers  or  operators  of  rotorcraft. 

International  Trade  Impact  Assessment 

The  proposed  mle  would  have  no 
effect  on  the  sale  of  foreign  products 
domestically  or  the  sale  of  U.S.  products 

in  foreign  markets. 

Federalism  Implications 

The  regulations  proposed  by  this 
riotire  would  not  have  substantial  direct 
effects  on  the  .slates,  on  the  relationships 
between  the  national  government  and 
the  stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  n(:cordanc:e  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  stated  above, 
including  the  findings  in  the  Regulatory 
Flexibility  Determination  and  the 
International  Trade  Impact  Analysis,  the 
FAA  has  determined  that  this  proposed 
regulation  is  not  a  significant  regulatory 
action  under  Executive  Order  1286B.  In 
addition,  the  FAA  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This 
proposal  is  not  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February-  26. 
1979).  An  initial  regulatory  evaluation 
of  the  proposal,  including  a  Regulatory 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  the  section 
entitled  "FOR  FURTHER  INFORMATTOH 
CONTACT." 

List  of  Subjects  inl4  CFR  Parts  27  aod 
29 

Air  transportation.  Aircraft,  Aviation 
safety.  Rotorcraft.  Safety. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviatioa 
Administration  proposes  to  amend  part* 
27  and  29  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  27  and  29)  as 
follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27. 
ctmtinues  to  read  as  follows: 

Authority:  VJ  U.S.d  i:i44,  1354(a).  1355. 
1421,  1423,  1425,  1428.  1429,  1430;  and  49 

I-.S.C.  l(Wi(K). 
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2.  Section  27.561  is  amended  by 
adding  new  paragraphs  {b)(3)(v)  and 
(c)(5)  and  revising  paragraphs  (c)(2), 
(c)(3),  and  (c)(4)  to  read  as  follows: 

§27.561    General. 

*        •        »        •        • 

(b)*   •  • 

(3)*    *   * 

(v)  Rearward — l.Sg 

(c)  •   •   * 

(2)  Forward — 12g 

(3)  Sideward — 6g 

(4)  Downward — 12g 

(5)  Rearward — l.Se 


PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

3.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344,  1354(a),  1355, 
1421.  1423,  1424.  1425,  1428,  1429,  1430: 
and  49  U.S.C.  106(g). 

4.  Section  29.561  is  amended  by 
adding  new  paragraphs  (b)(3)(v)  and 
(c)(5)  and  revising  paragraphs  (c)(2), 
(c)(3).  and  (c)(4)  to  read  as  follows: 

§29.561     General. 


(b)*   •   • 

(3)*   *   • 

(v)  Rearward — l.Sg 

(c)*   •   • 

(2)  Forward— 12g 

(3)  Sideward — 6g 

(4)  DowTiward — 12g 

(5)  Rearward — 1.5g 

•        •        •        •        • 

Issued  in  Washington.  DC.  on  April  4 
1994. 

Elizabeth  Yoest. 

Acting  Director.  Aircraft  Certification  Service. 
IFR  Doc.  94-8461  Filed  4-8-Q4  R;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart61 

[Docket  No.  27682;  Notice  No.  94-9] 

RIN  2120-AF32 

Recent  Flight  Experience:  Pilot  in 
Command 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  the  Federal  Aviation  Regulations 
(FAR)  governing  the  recent  flight 
experience  requirements  for  pilots  in 
command  (PICs).  This  proposal  would 
provide  relief  from  essentially 
redundant  recency  requirements  for 
PICs  serving  in  part  121  and  part  135  air 
carrier  operations.  This  proposal  was 
undertaken  in  response  to  the  Air 
Transport  Association  (ATA)  petition 
for  exemption  or  other  regulatory  relief. 
By  adopting  this  proposal,  the  air  carrier 
industry,  which  already  complies  with 
recency  requirements  found  in  parts  121 
and  135,  would  be  relieved  of 
unnecessary  duplication  of 
recordkeeping  while  maintaining  an 
equivalent  level  of  safety. 
DATES:  Comments  must  be  received  by 
June  10, 1994. 

ADDRESSES:  Comments  on  this 
amendment  may  be  mailed  in  triplicate 
or  delivered  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-10). 
Docket  No.  27682,  800  Independence 
Avenue,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown,  Project  Development 
Branch,  AFS-240.  Air  Transportation 
Division,  Office  of  Flight  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-8096. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposal  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 


triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposal  contained  in  this  notice  may 
be  dianged  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comment,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dodcet  No.  27682"  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center.  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRMs 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

This  proposal  would  amend  §  61.57 
by  providing  relief  from  essentially 
redundant  recency  requirements  and 
from  the  recordkeeping  burden  for  parts 
121  and  135  certificate  holders  and  their 
PICs.  It  is  based  on  a  petition  for 
exemption  or  other  regulatory  relief 
from  ATA.  ATA  requested  relief  from 
essentially  duplicative  recordkeeping 
requirements  related  to  the  recency  of 
experience  for  part  121  PICs.  This 
"duplication"  arises  because  certificate 
holders  are  currently  required  to 
maintain  records  under  §  121.683 
showing  compliance  with  both  §  61.57 
and  currency  requirements  of  part  121. 
The  FAA  agrees  that  part  121  air  carriers 
already  have  training  and  checking 
requirements  in  place  that  are 
equivalent  to  §61.57  recency 
requirements  and  that  maintaining 
records  of  compliance  with  both  of 


these  requirements  is  essentially 
redundant. 

The  FAA  has  decided  that  the 
appropriate  response  to  the-ATA 
petition  is  to  propose  a  change  to  the 
existing  regulations.  In  addition,  the 
FAA  has  determined  that  it  is 
appropriate  to  propose  the  same  relief  to 
part  135  certificate  holders  as  they  also 
have  training  and  checking 
requirements  already  in  place  that  are 
equivalent  to  the  recency  requirements 
of  §61.57. 

Discussion  of  the  Proposal 

ATA  petitioned  on  behalf  of  its 
affected  member  airlines  and  other 
similarly  situated  airlines  for 
exemption,  or  other  appropriate 
regulatory  relief,  from  the  requirements 
of  §§  61.57(e)  and  121.683(a)(1).  A 
summary  of  the  ATA  petition  was 
published  in  the  Federal  Register  on 
March  9,  1993,  (58  FR  16576).  and  one 
comment  was  received  from  the  Air 
Line  Pilots  Association  (ALPA).  ALPA 
generally  agreed  with  the  intent  of  the 
petition  but  was  concerned  that  pilots 
who  had  been  absent  from  flying  for 
long  periods  of  time  and  pilots  trained 
annually,  instead  of  semiannually, 
under  "single  visit  exemptions," 
discussed  below,  would  not  be  current. 
The  FAA  has  considered  all  facts  and 
circumstances  presented  by  the 
petitioner  and  comments  made  by 
ALPA. 

Under  §  61.57.  Recent  flight 
experience,  paragraphs  (a)-(b)  are 
reserved,  paragraph  (c)  concerns  general 
experience,  paragraph  (d)  concerns 
night  experience,  and  paragraph  (e) 
concerns  instrument  experience. 
Currently,  under  §  61.57,  PICs  serving  in 
part  121  and  part  135  operations  are 
excluded  from  compliance  with 
paragraph  (c).  PICs  serving  in  part  121 
(and  some  part  135)  operations  are 
excluded  from  compliance  with 
paragraph  (d).  All  parts  121  and  135 
PICs,  however,  must  comply  with 
paragraph  (e). 

The  FAA  agrees  with  the  premise  of 
the  ATA  petition.  It  is  not  the  intent  of 
the  FAA  to  require  duplicative  recency 
requirements  for  PICs  serving  in  part 
121  or  part  135  air  carrier  operations. 
The  FAA  does  intend,  however,  that 
each  PIC  serving  in  these  air  carrier 
operations  receive  adequate  recency 
experience. 

Currently,  part  121  and  part  135 
certificate  holders  record  all  flight  time. 
It  is  common  industry  practice  for  air 
carriers  to  file  instrument  flight  rules 
(IFR)  flight  plans  and  perform 
navigation  solely  by  reference  to 
instruments  regardless  of  meteorological 
conditions.  As  a  result,  almost  all  flight 


Federal  Register  /  Vol.  59.  No.  69  /  Monday.  April  11,  1994  /  Proposed  Rules 


17163 


time  logged  by  PICs  in  parts  121  and 
135  air  carrier  operations  is  in  IFR  but 
is  not  broken  down  into  instrument 
meteorological  conditions  (IMC)  or 
visual  meteorological  conditions  (VMC). 
Therefore,  in  order  for  PICs  in  parts  121 
and  135  air  carrier  operations  to  comply 
with  §  61.57(e)  they  must  log  separately 
their  flight  time  in  and  out  of  IMC. 
Under  §§  121.683  and  135.63.  parts  121 
and  135  certificate  holders  must  also 
keep  additional  records  of  their  PICs' 
IFR  flight  time  in  and  out  of  IMC  to 
show  that  their  PIC  comply  with 
§  61.57.  The  FAA  finds  that  having  both 
pilots  and  certificate  holders  separately 
log  flight  hours  in  and  out  of  IMC 
meteorological  conditions  is  redundant. 
This  duplicative  logging  of  flight  time  is 
an  unnecessary  burden  on  both  the  PICs 
and  the  air  carriers  and  adds  no  safety 
benefits. 

The  FAA  has  determined  that  both 
part  121  and  part  135  certificate  holders 
have  recency  requirements  in  place,  in 
addition  to  their  normal  day  to  day 
operations,  that  are  at  least  equivalent  to 
the  recency  requirements  of  §  61.57. 
Therefore,  the  specific  requirements  to 
obtain  recent  flight  experience  under 
§61.57  are  imnecessary  for  part  121  and 
part  135  air  carrier  op>erations. 

The  FAA  has  considered  ALPA's 
comment  to  ATA's  petition  concerning 
the  single  visit  exemption.  The  single 
visit  approach  to  checking,  which 
allows  air  carriers  to  certify  competency 
of  pilots  through  a  12-month  visit 
instead  of  at  6-month  intervals  as 
required  by  §  121.441(a)(1),  is  a  part  of 
the  Advanced  Qualification  Program 
(AQP)  concept.  The  FAA  has  reviewed 
the  single  visit  exemptions  to  determine 
if  training  and  checking  under  a  single 
visit  exemption  or  a  future  AQP  would 
be  equivalent  to  the  requirements  of 
§61.57.  SFAR  58,  which  authorizes 
AQP's,  provides  for  approval  of  an 
alternate  method  of  compliance  for 
qualifying,  training,  certifying,  and 
otherwise  ensuring  competency  of 
crewmembers  who  are  trained  and 
qualified  to  serve  in  operations  under 
parts  121  and  135.  The  FAA  has  granted 
exemptions  to  several  part  121  operators 
to  use  the  single  visit  concept,  with 
certain  conditions  and  limitations, 
while  these  carriers  are  awaiting  AQP 
approval.  Experience  under  these 
exemptions  has  shown  that  a  level  of 
IFR  competency  equivalent  to  that 
required  by  parts  61,  121,  and  135  can 
be  maintained. 

This  proposed  amendment  would 
avoid  unnecessary-  recordkeeping  for  the 
air  carrier  pilots  during  the  time  they 
are  performing  part  121  or  135  flights. 
Additionally,  this  proposal  relieves 
parts  121  and  135  certificate  holders 


from  the  need  to  keep  a  record  of  their 
pilots'  comphance  with  §61.57.  Pilots 
are  still  personally  responsible  for 
showing  currency  when  they  are  flying 
in  an  operation  conducted  under  part 
91. 

The  FAA  has  decided  not  to  extend 
this  proposed  amendment  to  part  125 
operators.  Most  part  125  training  and 
checking  rules  are  not  equivalent  to 
those  in  parts  121  and  135,  nor  do  they 
need  to  be.  Although  some  part  125 
operators  have  approached  training 
programs  which  exceed  part  125 
requirements,  these  programs  have  been 
submitted  by  choice,  not  to  meet  a  FAA 
requirement. 

The  FAA  concludes  that  the  proposed 
amendment  would  provide  an 
equivalent  level  of  safety.  Part  121  and 
part  135  pilots  are  required  and  are 
expected  to  be  trained  to  the  highest 
level  of  qualification.  Current  air  carrier 
operations  and  the  availability  of 
simulators  ensure  part  121  and  part  135 
air  carrier  pilots  maintain  currency  far 
beyond  the  minimum  requirements  of 
§61.57. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  this  proposal 
eliminates  duplicative  recordkeeping  for 
U.S.  carriers  and  has  no  effect  on  actual 
currency. 

Regulatory  Analysis 

The  FAA  has  determined  that  this 
proposed  rule  is  not  a  significant 
rulemaking  action  as  defined  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  The  anticipated 
costs  and  benefits  associated  with  this 
proposed  rule  are  summarized  below. 

Tne  estimated  benefit  of  the  proposed 
rule  is  the  relief  from  recordkeeping  for 
parts  121  and  135  certificate  holders 
and  pilots.  There  are  about  18,000 
captains  working  for  parts  121  and  135 
certificate  holders.  It  is  estimated  that 
each  of  them  would  meet  the  relevant 
requirement  for  §  61.57  after  flying 
about  five  days  every  6  months  and 
spending  5  minutes  per  day  logging 
their  flying.  After  that,  the  regulation 
would  require  no  additional 
recordkeeping.  The  FAA  estimates  that 
about  14,900  hours  would  be  used  for 
recordkeeping  purposes.  Given  that  the 
median  monthly  earnings  for  a  captain 
(for  majors,  nationals,  and  regionals)  in 
1992  dollars  is  about  Sll.lOO  or  about 
$135  per  hour,  then  the  industry  could 
realize  a  potential  annual  cost  savings  of 


about  $2.01  million  aimually.  Ho%vever, 
if  the  recordkeeping  duties  were 
performed  by  the  first  officer  or  flight 
engineer,  then  the  potential  savings 
would  not  be  as  great. 

There  would  be  no  incremental  costs 
associated  with  this  proposed  rule  since 
there  would  be  an  equivalent  level  of 
recent  flight  experience  requirements 
for  parts  121  and  135  PICs;  in  essence 
only  the  recordkeeping  requirements 
would  be  relaxed.  The  FAA  has 
concluded  that  there  would  be  no 
degradation  of  safety.  Therefore,  the 
FAA  has  concluded  that  the  proposed 
rule  is  cost  beneficial. 

Regulatory  Flexibility  Determination 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980  (Pub.  L. 
96-354)  to  ensure  that  small  entities  are 
not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  proposed 
rues  that  may  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

The  Regulatory  Flexibility  Criteria 
and  Guidance.  FAA  Order  2100.14A. 
sets  guidelines  for  determining  whether 
small  entities  are  significantly  affected 
by  regulations.  The  fleet  size  for  an 
operator  of  aircraft  for  hire  to  be 
considered  a  small  entity  is  nine  or 
fewer  aircraft.  The  threshold  annualized 
cost  levels  for  operators  of  aircraft  for 
hire  in  1992  dollars  was  $4,575  for 
unscheduled  operators.  Because  the  cost 
threshold  for  scheduled  operators 
would  be  higher,  the  FAA  presents  the 
cost  data  for  the  unscheduled  operator 
as  a  worst  case  scenario. 

The  proposed  rule  would  not  have  a 
significant  economic  impact,  positive  or 
negative  on  small  entities.  The  entities 
that  would  be  affected  are  national  and 
regional  air  carriers.  The  median  salary 
of  captains  for  national  and  regional  air 
carriers,  but  not  major  carriers,  in  1992 
dollars  was  between  S3.000  and  $5,800 
per  month  or  between  $30  and  $58  per 
hour.  Assuming  it  would  take  an 
additional  50  minutes  a  year  for  the 
captains  of  these  small  entities  (9  or 
fewer  aircraft)  to  separately  record  their 
flight  time  in  and  out  of  IMC.  at  $58  per 
hour,  approximately  95  captains  would 
have  to  be  employed  by  one  of  these 
small  entities  before  they  would  reach 
their  threshold  annualized  cost  level  of 
$4,575.  There  are  no  small  entities 
employing  95  captains.  Therefore,  a 
substantial  number  of  small  entities 
would  not  suffer  a  significant  economic 
impact  as  a  result  of  this  proposed  rule. 
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International  Trade  Impact  Assessment 

The  Office  of  Mjinagement  and  Budget 
directs  agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  This  rule  will  have  no  economic 
impact  on  U.S.  operators  international 
operations  since  the  rule  only  affects 
parts  121  and  135  certificate  holders 
and  is  not  a  requirement  for  foreign 
operators  nor  is  it  required  for  U.S.  air 
carriers  to  operate  in  foreign  operations. 
Based  on  this  information,  the  FAA 
concludes  that  the  proposed  rule  change 
would  have  no  impact  on  international 
trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  or  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
the  FAA  has  considered  the  information 
collection  impact  associated  with  this 
proposed  rule  and  finds  that  the 
proposal,  if  adopted,  would  result  in 
some  reduction  in  required 
recordkeeping.  The  FAA  requests 
comments  on  this  issue  and  will  nddre.ss 
its  findings  in  the  final  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  The  FAA 
certifies  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  In  addition,  this 
proposal  is  not  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979). 

List  of  Subjects  in  14  CFR  Part  61 

Airmen.  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

The  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  61  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Autliority:  49  U.S.C.  App.  1354(a).  1355, 
1421,  1422,  and  1427;  49  U.S.C.  108(g). 

2.  Section  61.57  is  revised  to  read  as 
follows: 

§  61.57    Recent  flight  experience:  Pliot  in 
command. 

(a)-(b)  [Reserved] 

(c)  General  experience.  No  person 
may  act  as  pilot  in  command  of  an 
aircraft  carrying  passengers,  nor  of  an 
aircraft  certificated  for  more  than  one 
required  pilot  flight  crewmember, 
unless,  within  the  preceding  90  days, 
that  person  has  made  three  takeoffs  and 
three  landings  as  the  sole  manipulator 
of  the  flight  controls  in  an  aircraft  of  the 
same  category  and  class  and,  if  a  tvpe 
rating  is  required,  of  the  same  type.  If 
the  aircraft  is  a  tailwheel  airplane,  the 
landings  must  have  been  made  to  a  full 
stop  in  a  tailwheel  airplane.  For  the 
purpose  of  meeting  the  requirements  of 
the  paragraph,  a  person  may  act  as  pilot 
in  command  of  a  flight  under  day  VFR 
or  day  IFR  if  no  persons  or  property 
other  than  as  necessary  for  compliance 
thereunder,  are  carried. 

(d)  Night  experience.  No  person  may 
act  as  pilot  in  command  of  an  aircraft 
carrying  passengers  during  the  period 
beginning  1  hour  after  sunset  and 
ending  1  hour  before  sunrise  (as 
published  in  the  American  Air 
Almanac)  unless,  within  the  preceding 
90  days,  that  person  has  made  at  least 


three  takeoffs  and  three  landings  to  a 
full  stop  during  that  period  in  the 
category  and  class  of  aircraft  to  be  used. 

(e)  Instrument  Experience. 

(1)  Recent  IFR  experience.  No  pilot 
may  act  as  pilot  in  command  under  IFR, 
nor  in  weather  conditions  less  than  the 
minim ums  prescribed  for  VFR,  unless 
that  pilot  has,  within  the  past  6  calendar 
months — 

(i)  In  the  case  of  an  aircraft  other  than 
a  glider,  logged  at  least  6  hours  of 
instrument  time  under  actual  or 
simulated  IFR  conditions,  at  least  3  of 
which  were  in  Hight  in  the  category  of 
aircraft  involved,  including  at  least  6 
instrument  approaches,  or  passed  an 
instrument  competency  check  in  the 
category'  of  aircraft  involved. 

(ii)  In  the  case  of  a  glider,  logged  at 
least  3  hours  of  instrument  time,  at  least 
half  of  which  were  in  a  glider  or  an 
airplane.  If  a  passenger  is  carried  in  the 
glider,  at  least  3  hours  of  instrument 
flight  time  must  have  been  in  gliders. 

(2)  Instrument  Competency  Check.  A 
pilot  who  does  not  meet  the  recent 
instrument  experience  requirements  of 
paragraph  (e)(1)  of  this  section  during 
the  prescribed  time  or  6  calender 
months  thereafter  may  not  serve  as  pilot 
in  command  under  IFR,  nor  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR,  until  that  pilot 
passes  an  instrument  competency  check 
in  the  category  of  aircraft  involved, 
given  by  an  FAA  inspector,  a  member  of 
an  armed  force  of  the  United  States 
authorized  to  conduct  flight  tests,  an 
FAA-approved  check  pilot,  or  a 
certificated  instrument  fiight  instructor. 
The  Administrator  may  authorize  the 
conduct  of  part  or  all  of  this  check  in 

a  pilot  ground  trainer  equipped  for 
instruments  or  an  aircraft  simulator. 

(f)  This  section  does  not  apply  to 
operations  conducted  under  parts  121  or 
135  of  this  chapter. 

Issuod  in  Washington,  DC,  on  March  31, 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

IFR  Doc.  94-8482  Filed  4-8-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPani21 

[Docket  No.  2  721 9;  Notice  No.  94-7] 
RIN  2120-AD74 

Protective  Breathing  Equipment 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplementd]  noticu  of 
proposed  rulemaking. 


SUMMARY:  This  supplemental  docTiment 
announces  that  the  FAA  will  broaden  its 
consideration  of  one  issue  in  its  notice 
of  proposed  rulemaking  (NPR.M)  issued 
March  19, 1993.  to  revise  the  Federal 
Aviation  Regulations  (FAR)  governing 
portable  protective  breathing  equipment 
(PBE)  required  for  use  in  combatting 
infliglit  fires  in  cargo-only  aircraft.  In 
response  to  comments  to  the  NPRM,  the 
FAA  will  consider  a  proposal  by  some 
commenters  to  eliminate,  for  cargo-only 
operations,  the  one  portable  PBE  unit 
proposed  in  the  NPRM  for  placement  in 
a  position  that  is  easily  accessible  and 
conveniently  located  for  use  in  the  cargo 
area  of  the  airplane.  The  FAA  will 
consider  whether  the  other  portable  PBE 
unit,  which  is  currently  required  for  the 
flight  deck,  is  sufficient  for  use  both  on 
the  night  deck  and  in  the  cargo  area. 
With  this  supplemental  document,  the 
FAA  expands  the  scope  of  the  NPRM  to 
include  consideration  of  a  different 
requirement  than  proposed  in  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  May  11.  1994. 
ADDRESSES:  Comments  on  this  SNPRM 
may  be  delivered  or  mailed  in  triplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Chief  Counsel.  Attention; 
Rules  Docket  (AGC-10).  Docket  No.  aOQ 
Independence  Avenue,  SW., 
Washington.  DC  20591.  All  comments 
must  be  marked  "Docket  No.  27219."' 
Comments  m.ny  be  examined  in  the 
Rules  Docket.  Room  9150.  weekdays 
between  8:30  a.m.  and  5  p.m..  exct-'pt  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Davis.  Project  Development 
Branch.  AFS-240,  Air  Transportation 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  80i) 
Independence  A\enue,  SW.. 
Washington,  DC  20591:  telephone  (202) 
2R7-fl09f>. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
pnrticipatR  in  this  nilemaking  hy 


submitting  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to'the  potential 
econoipic,  environmental,  energy,  or 
federalism  impact  of  the  proposals 
cont:.4ined  in  this  notice  are  also  invited. 

The  comr.-i-?nts  should  identify  the 
regulator;;  docket  or  notice  numi>er  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  spec  ified  slxjve 
All  comments  received  on  or  befort  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
action  is  taken  on  the  proposed 
amendments,  and  the  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received,  as  well  as  a  report 
sunmiarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  submitting  comments. 
The  FAA  will  acknowledge  receipt  of  a 
comment  if  the  commenter  submits  with 
the  comment  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27219."  When  the  comment 
is  received,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

Availability  of  the  SNTRM 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-^30,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Requests  should 
identify  Docket  No.  27219  of  this 
proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
proposed  rules  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  PBE  requirements  that 
specifically  apply  to  part  121  certificate 
holders  are  found  in  §  121.337  of  the 
FAR  (14  CFR  §  121,337).  The  current 
form  of  this  regulation  was  established 
by  FAR  Amendment  No.  121-193  (52 
FR  20956:  June  3,  1987).  which  became 
effective  on  July  6,  1987,  and  FAR 
Amendment  No.  121-212  (55  FR  5551. 
Febniarv  15.  1990). 

The  PBE  required  by  §  U'1.337  fall 
into  two  categories.  The  first  such 
category  consists  of  PBE  for  use  by  flight 
rTe'.vmembers  (i.e..  pilots,  fiight 
engineers,  and  fiight  navigators)  at  tiicir 
as.sigred  duty  stations  on  the  fiight 


d^^;k.  See§121.337(b)(a).  These  units 
may  be  either  fixed  or  portable;  the 
important  thing  is  that  they  be  easily 
accessible  for  immediate  use  by  the 
fiight  r.rewmemhers  at  their  duty 
stations.  This  type  of  PBE  Tiusf  be 
r.pprovcd  to  meet  the  standards  in 
Tec  hnic:al  Standards  Order  (TSO)  C-'39 
or  TSO  C-116  as  appropriate. 

The  second  cafegorv  of  required  PBE 
the  subject  of  this  SNPRM,  consists  of 
portable  PBE  units  that  are  intended  for 
use  by  all  crewmembers  (i.e.,  not  just 
pilots,  fiight  engineers,  and  flight 
navigators,  but  fiight  attendants  al.so) 
when  they  investigate  and  combat  fires 
throughout  the  aircraft.  See 
§  121.337(b)(9).  This  type  of  PBE  mu.sl 
be  approved  to  meet  the  standards  in 
TSO  C-116  and  is  identified  as 
"portable  PBE." 

Section  121.337(b)(9)(i)  requires  that 
one  PBE  unit  with  a  portable  breathing 
gas  supply  be  easily  accessible  and 
conveniently  located  for  immediate  ust* 
in  each  Class  A,  B.  and  E  cargo 
compartment  that  is  accessible  to 
crewmembers  in  the  compartment 
during  fiight.  (For  definitions  of  the 
various  classes  of  cargo  compartments, 
see  14  CFR  25.857). 

Under  §  121.337(b)(9)(i).  a  separate 
PBE  unit  is  required  for  each  Class  A, 
B,  and  E  cargo  compartment;  thus,  if 
there  are  a  total  of  seven  such 
compartments,  then  seven  portable  PBE 
units  would  be  required  under  the 
current  provision. 

On  behalf  of  six  member  airlines 
operating  cargo-only  aircraft,  the  Air 
Transport  Association  (ATA)  petition.-cJ 
the  FAA  on  August  14,  1989.  for  a 
permanent  exemption  from 
§  121.337(b)(9)(i).  In  its  petition.  ATA 
argued  that  the  current  requirement  to 
install  a  portable  PBE  unit  for  each  Class 
E  cargo  compartment  should  be 
eliminated.  (A  Class  E  cargo 
compartment  is  one  on  airplanes  used 
only  for  the  carriage  of  cargo.  See 
§  25.857(e),  containing  this  and  further 
requirements  for  a  compartment  to  be 
classified  as  a  Class  E  cargo 
compartment.) 

In  support  of  its  petition.  ATA  argued 
that  Class  E  cargo  compartments  are 
generally  inaccessible  in  fiight  and  that 
established  crewmember  procedures  are 
to  land  the  aircraft  as  soon  as  possible 
and  to  combat  a  fire  in  the  compartment 
only  as  a  last  resort.  According  to  ATA, 
the  portable  PBE  unit  on  the  flight  deck, 
as  required  by  §  121.337(b)(9)(iii). 
would  suffice  in  the  unlikely  event  that 
a  crewmember  would  have  to  combat  an 
in-fliglit  fire. 

The  FFA  agreed  with  ATA  that  the 
PBE  requirements  for  cargo-only 
airplanes  deserved  further  consideration 
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through  the  rulemaking  process.  The 
agency  therefore  extended  the 
compliance  date  for  certificate  holders 
operating  cargo-only  airplanes  to  install 
portable  PBE  units  for  use  in  Class  A, 
B.  or  E  cargo  compartments  from 
January  31,  1990.  to  February  18,  1992, i 
and  invited  interested  persons  to  submit 
comments  on  this  subject  to  Docket  No. 
24792.  See  FAR  Amendment  No.  121- 
212  (55  FR  5548;  February  15,  1990). 
ivhich  became  effective  on  February'  15. 
1990. 

Airborne  Express  and  Mid-Pacific  Air 
Corporation  responded  to  the  request  for 
pub'ic  comment  set  forth  in  FAR 
.A.Tiendment  No.  121-212.  Each  of  the 
commenters  took  the  position  that  the 
portable  FEE  unit  already  required  on 
the  fight  deck  by  §  121.337(b)(9](!ii)  was 
adequate  for  investigating  and 
combatting  fires  in  Class  E  cargo 
compartments. 

Consequently,  the  FA.\  published 
Notice  No.  93-2  in  which  the  agency 
proposed  to  eliminate  the  multiple  units 
r»'quired  by  §  121.337(b)(9)(i)  and 
proposed  instead  to  require  that  one 
portable  PBE  unit  be  located  in  a 
position  that  is  easily  accessible  and 
conveniently  located  for  use  in  the  cargo 
area.  In  its  justification,  the  FAA  stated 
that  safety  requires  that,  in  addition  to 
the  portable  PBE  unit  required  on  the 
flight  deck,  another  portable  PBE  unit  be 
d\  ailable  for  use  in  the  cargo  area  for  the 
po->s:bjlitv  of  having  to  fight  an  in-fiight 
fire. 

Six  comments  were  received  on  the 
.\FRM.  In  addition,  ATA  submitted 
comments  from  both  cargo-only  and 
passenger  carrying  operators. 

AT.A  commented  that  the  proposed 
rule  contradicted  the  rationale  accepted 
by  the  F,\A  in  granting  the  exemption. 
AT.\  believes  that  requiring  two 
por.abie  PBE  units,  one  on  the  fiight 
d'^ck  and  one  additional  in  the  cargo 
f.n-a.  is  unnecessary  and  unwarranted 
bjjed  on  safety  considerations, 
operational  and  maintenance 
considerations,  and  costs.  A  r.\  als'i 
stated  that  it  had  reviewed  Service 
Difficuhy  Report  data  from  1979-1992 
?.nd  found  no  reports  of  fire  or  smoke  in 
Class  E  compartments.  Attached  v.ere 
comments  from  Airborne  Express,  DHL, 
Evergreen,  and  UPS  supporting  the  ATA 
position. 

The  Air  Line  Pilots  Association 
{.•\LPA)  com.mented,  however,  that  PBE 
should  be  conveniently  available  to 
each  cargo  compartment.  ALPA  stated 
that  the  cargo  PBE  units  would  serve  as 


'  ExeT^pticn  No.  5407.  issued  to  .Mr  Tr2.".sp[:.'f 
.\ssoLidt;on  on  Februan-  18,  1992.  farther  extendrd 
;::e  date  of  compliance  for  cargo-or.iy  c.^rTiers  ur.til 
February  18.  1993.  Exemption  No.  5407.\  pxter.cied 
•:.e  drite  of  compliance  until  Fefaruarv  18.  1994 


a  prudent  backup  to  the  cockpit  PBE 
when  its  air  supply  is  expended.  ALPA 
also  noted  that  although  the  training  is 
to  land  the  aircraft  in  case  of  a  fire,  this 
may  not  always  be  possible. 

Boeing  Commercial  Airplane  Group 
commented  that  one  PBE  located  with 
the  fire  extinguisher  on  the  flight  deck 
is  not  adequate  and  suggested  that  a 
second  PBE  be  stored  near  the  entrance 
to  the  cargo  compartment  to  increase 
availability.  Boeing,  however,  provided 
no  data  to  support  this  statement. 

In  consideration  of  comments 
received,  the  FA^\  is  considering 
whether  it  erred  in  its  original  proposal 
concerning  a  second  portable  PBE  unit. 
As  a  fact;;a!  matter,  cargo-only  carriers 
have  never  been  required  to  install  this 
second  portable  PBE  unit  since  the 
adoption  of  the  rule  in  1987  because  of 
subscq\)ent  ralemaking  actions.  The 
F,\.\  has  no  accident  or  incident  data 
regarding  fires  on  cargo-only  airplanes 
in  which  a  second  portable  PBE  unit 
could  have  made  a  difference. 
Consequently,  in  view  of  the  absence  of 
this  data  and  in  view  of  the  existing 
requirement  to  have  a  portable  PBE  unit 
on  the  flight  deck,  the  FAA  is 
considering  the  merits  of  arguments  and 
analysis  that  posit  that  the  second 
portable  PBE  unit  is  not  needed. 
Therefore,  if  the  FA.^  determines  that 
sufficient  safety  justification  does  not 
exist,  then  operators  will  not  be 
required  to  absorb  the  additional  cost  of 
installing  a  second  po.-table  PBE  unit  for 
the  cargo  area.  In  Notice  No.  93-2.  the 
FAA  described  safety  benefits  accruing 
from  having  two  portable  PBE  units  for 
separate  purposes,  one  for  the  flight 
deck  and  one  for  the  cargo  area. 
Howe\er,  the  F.\A  i-:  p^'sently 
considering  the  experience  of  operators 
in  order  to  determine  whether  safety 
requires  a  second  PBE  unit. 

In  addition,  the  F.\A  i<=  reevaluating 
its  statements  concerning  the  scenario  of 
discovering  a  fi.fe  not  tietecifd  bv  a 
smoke  detector  as  de^(  ribed  in  t!ie 
NPRM.  This  reeval;..i; 'ja  is  being  made 
because  discovering  a  fire  in  the  cargo 
area  of  a  cargo-only  air.  r.ift  may  be 
unlikely  due  to  the  lin-ii'ed  acrcssibility 
to  cargo  ccmpartmen*';  in  some  cargo- 
only  aircraft  and  tlie  complete 
inaccessibility  in  o*hers.  The  FAA 
in',  itcs  additional  ccn\:^^  nt  on  the 
subject  of  accessibility. 

The  F.AA  acknowledges  ALPA"s 
comment  that  the  second  portable  PBE 
unit  would  ser\'e  as  a  backup  unit.  This 
comment  will  be  weighed  with 
arguments  that  imposing  additional 
requirements  without  data  to  show- 
safety  benefits  is  not  cost  effective. 
Therefore,  the  FAA  is  considering 
whether  one  portable  PBE  unit  currently 


required  for  the  flight  deck  is  sufficient 
for  the  possibility  that  a  crewmember  on 
a  cargo-only  airplane  would  need  to 
fight  an  in-flight  fire  anywhere  on  the 
airplane,  including  the  cargo  area.  The 
FAA  specifically  invites  comments  on 
any  accident  or  incident  data  that  would 
persuade  it  to  adopt  a  rule  as  originallv 
proposed  in  the  NPRM. 

This  SNPRM  addresses  only  this  one 
specific  issue.  Other  issues  discussed  in 
Notice  No  93-2  will  be  disposed  in  the 
final  rule. 

Economic  Summary 

Executive  Order  12866  directs  each 
Federal  agency  to  propose  or  to  adopt  a 
regulation  only  on  a  reasoned 
determ.ination  that  its  benefits  justify  its 
costs.  The  FAA  has  determined  that  this 
is  not  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order. 
However,  the  proposed  rulemaking  is 
considered  significant  as  defined  in 
Departm.ent  rf  Transportation  (DOT) 
Policies  and  Procediu^s.  Furthermore, 
the  FA.\  has  determined  that  the  rule 
would  im.pose  no  additional  costs  to  the 
public,  the  aviation  industry,  or  to  the 
F.A.^.  Hence,  no  detailed  regulatory 
evaluation  was  prepared.  The  cost  relief 
expected  from  this  proposed  rulemaking 
are  discussed  :n  the  following  section. 

Costs  Relief 

In  addition  to  the  NPRM  proposed 
rule  concerning  the  n-umber  of  required 
portable  PBE  in  cargo-only  aircraft,  the 
F.^.^  is  considering  rule  language  to 
reduce  to  one.  the  total  number  of 
portable  PBE  units  to  be  required  in 
ca.'-go-only  operations.  The  SNPRM 
proposed  mle  would  eliminate  the 
proposed  requi.-ement  in  Notice  No.  93- 
2  that  cargo  aircraft  must  have  an 
addition::!  PBE  unit  that  is  easily 
accessible  and  convenient  for  use  in  the 
cargo  a.-ea  U&.e  ¥\.\  adopts  the  NPRK' 
rule  languace  concerning  portable  PBE 
on  cargo-cniy  ctrcraft.  part  121 
ope.-ators  cf  those  ai.trraft  must  make 
sure  a  stparatv-  i'CE  unit  is  installed  lor 
use  in  the  carg-j  area.  Thus,  if  the  NPRN' 
prrposed  rule  is  adopted,  two  portable 
PBE  units  will  be  required  for  cargo- 
only  airc.-cft;  one  en  the  Tdght  deck  anc 
one  that  is  ejisily  accessible  and 
convenient  for  use  in  tf.e  cargo  area. 
L'nder  the  SNPRM  proposed  rule.  onl\ 
one  portable  FBE  would  be  Itxiated  on 
the  fiight  deck  for  use  there  and  in  the 
cargo  area,  if  tliat  area  is  accessible. 

If  the  NPRM  proposed  rule  is  adopted 
the  FAA  estimates  that,  at  a  minimum, 
each  part  121.  ell-cargo  aircraft  would 
need  to  add  one  PBE  unit  in  its  cargo 
area.  The  FA.^  also  estimates  that  about 
450  aircraft  would  fall  into  the  part  121 
all-cargo  cateeor\'  and  that  each  PBE 
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unit  would  cost  approximately  $450.  If 
the  SNPRM  proposed  rule  is  adopted, 
the  nondiscounted  cost  relief  in  the  first 
year  would  total  $202,500.  The 
discounted  value  equals  $189,300. 

The  FAA  has  determined  that  the 
proposed  rule  in  this  SNPRM  would  be 
cost  beneficial,  if  adopted.  However,  the 
FAA  seeks  comment  on  the  cost 
estimate  and  the  safety  effect  of  placing 
additional  PBE  units  on-board  part  121 
all-cargo  aircraft.  Comments  should  be 
entered  into  the  docket  and  should 
provide  specific  data. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  helps  to  assure  that  Federal 
regulations  do  not  overly  burden  small 
busines,ses,  nonprofit  organizations,  and 
small  cities.  The  RFA  requires 
regulatory  agencies  to  review  rules 
which  may  have  "a  significant 
economic  impact  on  n  substantial 
number  of  small  entities."  A  substantial 
number  of  small  entities,  defined  by 
FAA  Order  2100.14A— "Regulatory 
Flexibility  Criteria  and  Guidance."  is 
not  less  than  eleven  and  not  more  than 
one-third  of  the  small  entities  subject  to 
the  existing  rule.  To  determine  if  the 
rule  will  impose  a  significant  cost 
impact  on  these  small  entities,  the 
armualized  cost  imposed  on  them  must 
not  exceed  the  annualized  cost 
threshold  established  in  FAA  Order 
2100.14A. 

For  the  purpose  of  this  SNPRM.  the 
RFA  analysis  pertains  to  small  part  121 
all-cargo  operators  with  9  or  fewer 
aircrafL  Because  this  rule  is  cost 
relieving,  no  smell  entities  would  bear 
any  greater  burden  due  to  its  provisions. 
Hence,  the  proposed  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

The  proposed  rule  would  impose  no 
additional  cost  burden  on  either 


domestic  or  international  all-cargo 
carriers.  Hence,  the  SNPRM  would  not 
cjuse  any  competitive  trade  advantage 
or  disadvantage  to  enter  the  U.S.  or  to 
any  foreign  country. 

Federalism  Implications 

The  proposed  rule  in  this  SNPRM 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  Government. 
Therefore,  in  accordance  with  Executive 
Order  12612.  it  is  determined  that  the 
proposed  amendments  would  not  have 
federalism  implications  requiring  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  the 
proposal  in  this  amendment  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866  since  it  would 
not  impose  any  additional  costs.  In 
addition,  because  this  proposal  could 
result  in  a  cost  savings  of  about 
$200,000.  to  cargo-only  operators  and 
would  have  no  impact  on  safety,  the 
FAA  has  determined  that  this  action  is 
not  significant  under  Department  of 
Transportation  (DOT)  R^latory 
Policies  and  Procedures  |44  FR  11034; 
February  26.  1979). 

The  proposed  amendments  would 
have  no  impact  on  trade  opportunities 
for  U.S.  firms  doing  business  overseas  or 
for  foreign  firms  doing  business  in  the 
United  States.  In  addition,  the 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
RFA. 

The  proposal  in  this  amendment 
would  have  no  additional  economic 
impact  on  the  public.  In  fact,  in  the  case 
of  cargo-only  operators,  they  would 
relie\'e  costs.  The  FAA  has  determined 
that  the  expected  impact  of  the 


amendment  is  so  minimal  that  it  does 
not  warrant  a  full  Regulatory 
Evaluation. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Air  safety,  Air 
transportation.  Airplanes,  Aviation 
safety,  Safety,  Transportation. 

The  Proposed  Rule 

In  addition  to  the  range  of 
possibilities  in  the  NPRM  proposal,  the 
Federal  Aviation  Administration  is 
considering  an  alternative  proposal  to 
amend  part  121  of  the  Federal  Aviation 
Regulations  (14  CFR  part  121)  as 
follows: 

PART  121— CERT1FICATK)N  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1356. 
1357.  1401.  1421-1430,  1472.  1485.  and 
1502;  49  U.S.C  106(g)  (Revised  Pub.  L  97- 
449,  January  12,  1983). 

$121,337    [Amended] 

2.  Section  121.337  is  amended  by 
removing  paragraph  (b)  (9)  (i);  by 
redesignating  paragraphs  (b)  (9)  (ii),  (b) 
(9)  (iii).  and  (b)  (9)  (iv)  as  (b)  (9)  (i),  (b) 
(9)  (ii),  and  (b)  (9)  (iii);  and  by  removing, 
in  paragraph  (d)  (1).  the  words  ".  except 
that  for  all-cargo  airplanes  subject  to  the 
requirements  of  paragraph  (b)  (9)  (i)  of 
this  section  the  compliance  date  is 
February  18,  1992". 

Issued  in  Washington,  DC,  on  March  31. 
1994. 

William  I.  White, 

Acting  Director,  Flight  Standards  Senice. 

[FR  Doc.  94-8483  Filed  4-^8-94;  8:45  amr 
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DEPARTME^f^  OF  EDUCATION 
34  CFR  Part  682 

RIN  1840-ACO7 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Federal  Family 
Education  Loan  Program,  formerly  the 
Guaranteed  Student  Loan  (GSL) 
program.  The  final  regulations  are 
needed  to  delete  a  provision  of  the 
regulations  regarding  the  school  closure 
plan  requirement  for  certain  private 
schools. 

EFFECTIVE  DATE:  These  regulations  take 
effect  July  1.1994. 

FOfl  FURTHER  INFORMATION  CONTACT:  Fat 
Newcombe.  Acting  Chief.  FFEL  Program 
Section.  Loans  Branch.  Division  of 
Policy  Development,  Policy.  Training, 
and  Analysis  Service.  U.S.  Department 
of  Education,  room  4310,  ROB-3.  400 
Maryland  Avenue.  SW..  Washington, 
DC  20202-5449.  Telephone  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
8UPPtB«ENTARY  INFORMATtON:  This 
amendment  is  needed  to  delete  bom  the 
regulations  the  school  closure  plan 
requirement  for  certain  private  schools. 
On  January  7, 1993,  the  Secretary  issued 
final  regulations  amending  34  CFR 
682.600  to  require  private  schools  that 
do  not  qualify  as  an  "institution  of 
higher  education"  under  34  CFR  600.4 
and  offer  an  undergraduate 
nonbaccalaureate  program  designed  to 
prepare  students  for  a  particular 
vocation,  trade  or  career  field  as  a 
requirement  for  participation  in  the 
FFEL  Program  to  have  a  school  closure 
plan  in  place  within  six  months  of  the 
effective  date  of  April  13, 1993.  The 
regulations  wen  intended  to  address  a 
serious  problem  that  occurs  whenever  a 
school  doses  precipitously,  leaving  its 
students  unable  to  complete  their 
programs  of  study,  usually  without  any 
provision  for  teaching  out  the  a&iected 
students. 

The  issue  was  initially  addressed  in  a 
notice  of  proposed  rulemaking  (NPRM) 
published  on  June  S,  1989  (54  PR 
24128).  The  NPRM  proposed  that  a 
school  would  be  required  to  have  a 
teadiout  agreement  with  another 
participating  school  under  which  the 
second  school  would  agree  to  teach  the 


closing  school's  students.  This 
requirement  would  have  applied  to  all 
schools  offering  a  program  of  study 
designed  to  prepare  students  for  a 
particular  vocation,  trade  or  career.  The 
public  comments  strongly  opposed  the 
"teachout"  requirement  and  pointed  out 
that,  in  many  circumstances,  a  teachout 
was  not  possible  due  to  the  location  of 
the  school  or  the  highly  specialized 
nature  of  the  course  work.  Many 
comraenters  also  identified  alternatives 
to  a  teachout  arrangement.  The 
Secretary  decided,  after  extensive 
consultation  with  the  community,  not  to 
pursue  a  final  regulation  based  on  this 
NPRM. 

On  September  5. 1991  (56  FR  43978), 
the  Secretary  published  a  second  NPRM 
that  would  require  schools  to  maintain 
a  school  closure  plan  but  would  expand 
the  options  available  to  satisfy  this 
requirement.  While  this  regulatory 
proposal  also  generated  a  considerable 
amount  of  negative  comment,  the 
Secretary  believed  at  that  time  that  the 
need  to  protect  the  interests  of  students 
outweighed  the  possible  negative 
impact  of  the  regulations  on  affected 
schools.  The  final  regulation  was 
published  on  January  7. 1993  (58  FR 
3174). 

Since  publication  of  the  final 
regulations,  the  Department  has 
received  many  objections  to  the 
regulatory  requirement  of  a  school 
closure  plan  that  were  not  raised  during 
the  public  comment  p>eriod.  In  addition, 
the  Department  has  been  evaluating  the 
necessity  of  these  regulations  in  light  of 
other  actions  it  is  implementing  or  has 
initiated  to  address  the  problems 
created  by  school  closures.  For  example, 
the  Higher  Education  Amendments  of 
1992.  Public  Law  102-325,  amended  the 
Higher  Education  Act  (HEA)  to 
strengthen  ED's  oversight  of  institutions, 
including  more  Erequent  monitoring  of 
the  financial  stability  of  schools.  In 
those  cases  where  there  is  a  risk  of 
precipitous  closure,  ED  is  already 
requiring  surety  arrangements  to  cover 
potential  losses  to  students  and 
taxpayers.  Public  Law  102-325  also 
provides  for  cancellation  of  a  borrower's 
obligation  on  a  FFEL  Program  loan  if  the 
borrower  is  unable  to  complete  his  or 
her  program  of  study  because  the 
institution  closed.  In  light  of  additional 
information  provided  to  the  Department 
and  these  legislative  developments,  the 
Secretary  has  decided  to  withdraw  34 
CFR  682.600(d). 

In  the  Paperwork  Reduction  Act  of 
1980  section  of  the  NPRM  that  was 
published  for  this  regulation  in  the 
September  5, 1991  Federal  Register,  the 
Department  indicated  that  there  was  an 
information  collection  requirement 


under  §  682.600(d).  The  Department 
estimated  the  annual  public  reporting 
burden  for  this  collection  of  information 
to  be  an  average  of  one  hour  per 
response  for  638  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Based  on 
an  average  salary  of  $5.00  an  hour  for 
a  staff  person  at  a  school  covered  by  this 
requirement,  it  would  cost  each  covered 
school  $5.00  to  comply  with  this 
provision.  This  was  not  an  annual  cost 
for  each  school.  Based  on  this  estimate, 
deletion  of  this  regulatory  requirement 
would  save  the  covered  schools  each 
one  hour  of  work  at  $5.00  per  hour. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act.  5 
U.S.C.  553.  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  pi  blication 
of  the  final  regulations  in  34  d- 'I 
682.600(d)  in  the  January  7. 199o 
Federal  Register,  the  Secretary  has 
received  a  substantial  number  of 
comments  concerning  the 
implementation  of  the  regulatory 
requirement  for  school  closure  plans.  As 
discussed  above,  significant  cause  has 
been  shown  to  revoke  §  682.600(d)  as  an 
inappropriate  burden  on  the  program 
community.  However,  under  section 
482(c)  of  the  Higher  Education  Act,  such 
revocation  may  take  effect  on  July  1, 
1994  only  if  published  in  final  form  by 
May  1, 1994;  otherwisethe  revocation 
will  not  take  effect  until  July  1995. 
Therefore,  to  avoid  the  delay  that  would 
be  occasioned  by  publication  of  a 
proposed  rule,  the  Secretary  has 
determined  that  publication  of  a 
proposed  rule  is  impracticable  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b){B). 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action.  In  assessing  the 
potential  costs  and  benefits— -both 
quantitative  and  qualitative— of  these 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  justify  the  costs. 
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Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practices  and 
procedure.  Colleges  and  universities, 
Loan  programs-education.  Reporting 
and  recordkeeping  requirements, 
Student  aid.  Vocational  education. 


(CatHJog  of  Federal  Domestic  Assistance 
Numlwr  84.032,  Federal  Family  Education 
Loan  Program) 

Dated:  March  18,  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  part  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 


Authority:  20  U.S.C  1071  to  1087-2, 
unless  otherwise  noted. 

§682.600    [Amended] 

2.  Section  682,600  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  paragraph 
(d). 

IFR  Doc.  94-8523  Filed  4-8-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

List  of  Additional  Lands  Affected  by 
White  Earth  Reservation  Land 
Settlement  Act  of  1985 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  additional 
allotments  or  interests  therein  on  the 
White  Earth  Chippewa  Reser\'ation  in 
Minnesota  which  have  been  determined 
to  fall  within  the  scope  of  sections  4(a). 
4(b),  or  5(c)  of  the  White  Earth 
Reservation  Land  Settlement  Act  of 
1985  (the  Act),  Public  Law  9^264  (100 
Stat.  61),  as  amended.  This  notice  is 
required  by  section  7(e).  of  the  Act,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Project  Director,  Branch  of  WELSA, 
Bureau  of  Indian  Affairs,  Route  3,  Box 
112,  Cass  Lake,  Minnesota  56633, 
Telephone:  (218)  335-2174. 
SUPPLEMENTARY  INFORMATION:  The  White 
Earth  Reservation  Land  Settlement  Act 
of  1985.  Public  Law  99-264  (100  Stat. 
61),  as  amended  by  Public  Law  100-153 
(101  Stat.  886),  Public  Law  100-212 
(101  Stat.  1433).  and  Public  Law  101- 
301  (104  Stat.  210).  provides  for 
alternative  methods  of  resolving 
disputes  relative  to  the  title  to  certain 
allotments  for  which  trust  patents  were 
issued  to  White  Earth  Chippewa 
Indians.  Sections  4(a)  and  4(b)  of  the 
Act  define  circumstances  by  which  the 
title  to  an  allotment  may  have  been 
taken  or  transferred  through  a 
questionable  means  during  the  trust 
period.  The  Act  authorizes  the  Secretary' 
of  the  Interior  to:  (1)  Identify  the 
allotments  or  interests  therein  which 
were  taken  or  transferred  under 
identified  circumstances,  (2)  determine 
the  individuals  entitled  to 
compensation  pursuant  to  the  Act,  and 
(3)  ascertain  the  amount  of 
compensation  to  which  each  such 
individual  is  entitled.  In  addition, 
section  5(c)  of  the  Act  provides  that  the 
White  Earth  Band  of  Chippewa  Indians 
shall  be  compensated  for  allotments 
which  were  granted  to  individuals  who 
had  died  prior  to  the  selection  dates  of 
their  respective  allotments. 

Under  section  8(a)  of  the  Act,  the 
compensation  for  the  taking  or  transfer 
of  an  allotment  or  interest  is  to  be  based 
on  the  fair  market  value  of  the  allotment 
or  interest  therein  as  of  the  date  of  such 
taking  or  transfer,  less  any  consideration 
actually  received  at  the  time.  The 
compensation  to  be  paid  under  the  Act 
shall  include  interest  compounded 


annually  at  5  percent  from  the  date  of 
the  questionable  taking  or  transfer,  until 
March  24,  1986,  and  at  the  general  rate 
of  interest  earned  by  Department  of  the 
Interior  funds  thereafter.  The  Secretary 
is  authorized  to  issue  written  notices  of 
compensation  determination  to  the 
allottees  or  heirs  entitled  thereto.  Such 
notice  shall  describe  the  basis  few  the 
Secretary's  determination,  tlie  process 
whereby  such  compensation  was 
determined,  the  method  of  pwyment. 
and  the  applicable  time  limits  for 
judicial  review  of  the  determination. 
Any  individual  who  has  already  elected 
to  file  suit  in  the  Federal  District  Court 
for  the  District  of  Minnesota  to  seek  the 
recovery  of  title  to  an  allotment  or 
interest  therein,  or  damages,  is  barred 
under  section  6(c)  from  receiving  any 
compensation  under  the  Act. 

The  Secretary  was  authorized, 
pursuant  to  section  7(a)  of  the  Act,  to 
publish  a  first  list  of  allotments  or 
interests  that  fall  within  the  provisions 
of  sections  4(a),  4(b),  or  5(c)  of  the  Act. 
The  first  list  of  allotments  and  interests 
affected  by  the  Act  was  published  in  the 
Federal  Register  on  September  19.  1986. 
The  Secretary  was  also  authorized, 
pursuant  to  section  7(c)  of  the  Act.  to 
publish  a  second  list  of  allotments  and 
interests  affected  by  the  Act.  including 
additions  to  those  appearing  on  the  first 
list.  The  amendment  contained  in 
Public  Law  100-212  authorized  the 
Secrttary  to  include  and  publish,  as  part 
of  the  second  list,  corrections  to  the  first 
list.  The  list  published  in  the  Federal 
Register  on  March  10,  1989.  constitutes 
the  second  list  of  allotments  and 
interests  therein  which  had  been 
determined  by  the  Department  of  the 
Interior  to  fall  within  the  provisions  of 
sections  4(a).  4(b).  or  5(c)  of  the  Act.  The 
March  10.  1989.  list  corrected  the  first 
list  and  did  not  contain  tracts  and 
interests  that  had  been  removed  from 
the  first  list  because  they  had  been 
found  to  be  outside  the  scope  of  sections 
4(a).  4fb),  or  5(c)  of  the  Act. 

The  Secretary  is  also  authorized,  at 
any  time,  pursuant  to  section  7(e)(1)  of 
the  Act,  as  anriended,  to  add  allotments 
or  interests  to  the  second  list  if  the 
Secretary  determined  that  the  additional 
allotments  or  interests  fall  within  the 
provisions  of  sections  4(a),  4Cb)  or  5(c). 
The  first  list  of  such  additions  was 
published  in  the  Federal  Register  on 
March  27,  1991.  The  Secretary  has 
determined  that  certain  additional 
allotments  or  interests  fall  within  the 
provisions  of  sections  4(a),  4(b),  or  5(c). 
The  list  included  herein  contains  these 
additions. 

The  list  describes  additional 
allotments  and  interests  whether  the 
takings  or  transfers  apply  to  the  allottees 


or  the  heirs  of  inherited  interests.  The 
lists  characterized  in  the  September  ly. 
1986.  and  March  10.  1989.  publications 
as  those  of  Partial  Interests  are  no  iun^^er 
being  published.  All  allotments  and 
interests  determined  by  the  Secretary  to 
be  affected  by  sections  4(a),  4(b)  and  5(c) 
of  the  Act  are  contained  in  what  had 
been  characterized  as  the  Master  List  in 
previous  publications  and  in  this 
addition.  Some  of  the  allotments 
contained  on  the  list  included  herein 
may  represent  partial  interests  only.  The 
failure  to  include  a  Partial  Interest  list 
does  not  mean  that  there  are  no  partial 
interests. 

The  inclusion  of  an  allotment  or 
interest  on  this  list  may  be  judicially 
reviewed  pursuant  to  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  701,  et  seq.  Any  such  action  must 
be  filed  in  Federal  District  Court  for  the 
District  of  Minnesota  and  shall  be 
barred  unless  it  is  filed  within  90 
calendar  days  of  this  publication. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 

Dated:  April  4, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

Instruction  Sheet 

Each  questionable  taking  or  transfer 
has  been  assigned  a  10, 11,  or  12 
character  Issue  Number.  In  every 
instance,  the  first  six  characters, 
F53408,  are  identical  and  denote  the 
Minneapolis  Area  Office.  Minnesota 
Agency,  and  White  Earth  Indian 
Reservation.  The  last  four,  five,  or  six 
characters  identify  the  specific  taking  or 
transfer.  The  list  contains  information 
regarding  allotments  and  inherited 
interests,  in  addition  to  those  listed  in 
previous  publications,  affected  by  the 
Act,  including  the  following 
subheadings: 

Issue  No.:  The  10, 11,  or  12  character 
number,  explained  above,  which 
identifies  the  Area  Office,  Agency, 
Reservation,  and  specific  taking  or 
transfer  affected  by  the  Act.  Where  there 
are  multiple  tracts  of  land,  there  has 
occasionally  been  the  need  to  add  one 
or  more  letters  to  the  Issue  Number  in 
order  to  distinguish  among  sucli  tracts. 
Also,  where  a  tract  of  land  has  been  the 
subject  of  multiple  takings  or  transfers 
by  interest  holders,  letters  have  been 
added  to  the  Issue  Number  to 
distinguish  between  such  takings  and 
transfers. 

Allot.  No.;  The  number  assigned,  at 
the  time  of  the  allotment  selection,  to 
the  allotment  comprising  the  tract  of 
land  which  was  involved  in  the  taking 
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or  transfer.  Many  White  Earth  allottees, 
after  receiving  an  original  allotment, 
were  also  granted  an  additional 
allotment,  with  different  numbers 
assigned  to  each.  To  distinguish 
between  the  two  allotments,  the 
allotment  numbers  are  preceded  by  the 
letter  O  (Original  Allotment)  or  A 
(Additional  Allotment). 

CO:  The  county  in  which  the  tract 
involved  in  the  taking  or  transfer  is 
located.  These  are  identified  as  either 
Becker  (B),  Clearwater  (C),  or 
Mahnomen  (M)  County. 

Legal  Suhdiv..  SEC.'TWP.,  and  RMG.: 
The  legal  description  of  the  tract  which 
is  involved  with  the  taking  or  transfer 
by  legal  Subdivision,  and  Section  (SEC), 
Tou-nship  (T\VP).  and  Range  (RNG) 


numbers.  Where  a  metes  and  bounds 
description  is  required  for  the  legal 
subdivision,  it  is  described  as  MB 
(Metes  and  Bounds).  Further 
information  concerning  such  tracts  can 
be  obtained  from  the  Branch  of  WELSA 
office  in  Cass  Lake,  Minnesota. 

English  Name:  All  known  English 
names  of  the  allottee,  including  given 
name,  middle  initial,  middle  name, 
maiden  name,  married  name,  and  other 
English  names  which  have  been 
identified  for  the  allottee. 

Ojibway  Name:  The  name  of  the 
allottee  in  Ojibway,  the  native  language 
of  the  White  Earth  Band  of  Chippewa 
Indians.  The  names  are  shown  with 
phonetic  spellings. 


Tracts  which  fall  within  the 
provisions  of  section  5(c)  of  the  Act 
where  the  claimant  is  the  White  Earth 
Band  appear  on  the  list  with  the  White 
Earth  Band  listed  under  the  sub-heading 
of  English  Name. 

If  you  wish  further  information  about 
allotments  or  interests  therein  which  are 
contained  in  this  list,  call  or  WTite  the 
Branch  of  WELSA  office.  The  address 
and  telephone  number  are  indicated  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document.  Be  sure  to 
include  the  complete  Issue  Number  in 
any  correspondence  with  the  Bureau  of 
Indian  Affairs. 

BILUNG  CODE  4310-02-P 
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UHITE  EftRTH  RESERVATIOH  LMO  StTTLENENT  CLAIW 
MASTER  LIST 


)94 


ISSUE 

ALLOT 

1 

C 

S   T   R 
E   U   N 

HO. 

W. 

0  LEGAL  SUBDIV. 
C  MUNU 

C   P   6   ENGLISH  mi 
33  145  38  JOHN  AU^lfMUSH 

OJIBUAY  NAME 

F534080020E 

A-3029 

AY  NE  HAH  SUNG 

F5340800SdA 

A- 1903 

H  S2SE 

20  US  39  GEOWIWWA  PEHKRTON 

F534080074 

0-3410 

M  N2KU 

21  144  39 

HE  TUH  E  6£  SIS  0  OUAY 

fS34O8«107 

0-2821 

B  LOT  3  i  SENW 

05  141  38 

KAY  BAY  0  HUB  EAK 

F 5340801 07 A 

6-2821 

B  LOT  3  t  SENU 

05  141  38 

KAY  BAY  0  NUB  EAK 

F534080135A 

0-W.13 

B  LOT  1  i  SENE 

23  142  41 

KE  UAY  GAH  SOU  E  OUAY 

F534080174ft 

0-0001 

B  NEW  LESS  1  I 

CRE  26  142  41  JOSEPH  URISHT 

m\  BON  AH  OUOD 

F534080174J 

o-oooi 

B  HtB  Of  nm 

26  142  41  JOSEPH  URIGHT 

UAH  BON  AH  QUOD 

F534080174K 

0-0001 

B  M+B  OF  NENU 

26  142  41  JOSEPH  URIGHT 

UAH  BON  AH  OUOD 

F534080283 

0-0321 

B  SUNE  (  NUSE 

26  142  42  LENA  BISSON  HULETT 

F534080367 

0-0608 

n  N2NU 

26  144  39  FLORENCE  UILSOH 

F534080471A 

A-2853 

C  SESE 
SESU 

11  143  38 
18  143  38 

NAY  6U0N  ABE 

F534080471C 

0-4936 

fl  SUNU 

14  146  42 

NAY  GUOH  ABE 

F5340804710 

0-4936 

n  SUNU 

14  146  42 

NAY  6U0N  ABE 

F534080471G 

0-4936 

C  SENE 

06  144  38 

NAY  GUON  ABE 

F534080471H 

0-4936 

C  SENE 

06  144  38 

NAY  GUON  ABE 

F534080480A 

0-0789 

8  N2SE 

03  141  41  UILLIAN  ST.  CLAIR 

F534080494 

0-4706 

M  SESE 
LOT  3 

36  143  39 
15  143  40 

UAH  BOZE 

F534080494C 

0-4706 

«  SESE 
LOT  3 

36  143  39 
15  143  40 

UAH  BOZE 

F534080494B 

A-2322 

C  S2NE 

33  143  38 

UAH  BOZE 

F5340804940 

A-2322 

C  S2S2NUSU 

23  143  38 

UAH  WLi 

F534080494E 

A-2322 

C  S2S2NUSU 

23  143  38 

UAH  BOZE 

F53408049SA 

A-2320 

C  S2SE 

28  143  38 

PAY  SHE  QUE  UE  ZAINCE 

F 534080668 

0-3356 

n  N2SU 

27  144  39  HRS.  GEORGE  COLEHAN 

BE  SHEU  E  QUAY 

F534080673 

0-0651 

e  U2SE 

16  142  41 

SHAYN0UE6U0NABE 

F5340e0673A 

A-0509 

B  SENE 
NESU 

20  142  41 
11  142  40 

SHAYN0UE6U0NABE 

F534080702I 

0-3229 

«  52SE 

12  144  42  HRS.  HARY  HARCHAND  LEOUIER 

F534080702J 

0-3229 

H  S2SE 

12  144  42  HRS.  NARY  HARCHAMD  LEQUIER 

F534080702K 

0-3229 

H  S25E 

12  144  42  HRS.  HARY  HARCHANO  LEOUIER 

F534080710 

A-1297 

C  LOT  1  i  SENE 

03  143  38 

CHE  BIO  UAY 

F534080739 

0-1630 

H  S2SE 

01  146  39  CATHERINE  EUGENIE  BOUTUELL 

F534080739A 

A-2092 

H  LOT  1  i  2 

07  144  39  CATHERINE  EUGENIE  BOUTUELL 

F534080808B 

0-2645 

B  U2SE 

17  141  37  THOHAS  UEST 

AH  ZHOU  AUN  AH  QUOD 

F534080818 

0-2388 

H  U2SE 

08  146  41  JANE  BEAULIEU 

F534080836 

0-2425 

«  LOT  4 

07  144  40  ADDA  ROY 

F534080841B 

A-1792 

H  U2SU 

09  145  39 

AY  GO  GE  BI  NAIS  (AKA) 
PIN  DE  GAY  0  SAY  QUAY 

F534080912 

0-4700 

H  LOT  4 

03  145  40  ELIZA  BUGG 

NAY  TUH  E  GE  SHIG  0  OUAY 

F534080938 

0-3043 

M  LOT  4  i  SUN! 

i            04  144  42 

PIS  KE  TANCE 

F534080938A 

0-3043 

H  LOT  4  i  SUNI 

i           04  144  42 

PIS  KE  TANCE 

F534080938B 

0-3043 

r  LOT  4  i  SUNI 

i           04  144  42 

PIS  KE  TANCE 
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FS34080952A 

0-2864 

8 

U2NE 

12  141 

38 

SHOW  UUH  AUSH  E  OOAt 

F53408101W 

A-2219 

C 

K2NU 

13  146 

38 

JANE  GOODtlAtt  601KIIITH 

F534081045 

0-3153 

n 

S2SE 

33  144 

42 

PHILLIP  TUftPIN 

F534081045A 

0-3153 

n 

S2$E 

33  144 

42 

PHILLIP  TURPIM 

F534081046 

0-3154 

n 

NW$U 

17  144 

42 

^m   TURPIN 

HESE 

33  144 

42 

F534081046fl 

0-3154 

H 

Nusy 

17  144 

4? 

MRY  TURPIN 

HESE 

33  144 

42 

F534081072C 

0-3613 

n 

SUSE  tSESU 

05  144 

41 

THWIAS  GARDEN 

F5340810720 

^361^ 

H 

SUSE  tSESU 

05  144 

41 

THOMAS  SARDEH 

F534081078 

0-3869 

N 

LOT  6 
LOTS  3  J  4 

24  143 
19  143 

40 

39 

SHI  NOW  AINCE 

F534081128A 

A-2706 

H 

E2$€ 

15  146 

41 

LORA  FOLSTRUH  SCH0EN80RN 

FS34081166 

A-2314 

6 

LOT  1 
LOT  9 

17  142 

18  142 

37 
37 

NAV  6AH  BOU  E  QUAY 

F534081178 

0-3698 

H 

E2NU 

30  143 

41 

SARAH  K  ROGERS 

OGl  WINCE 

F534081182 

0-3926 

H 

U2NE 

31  145 

41 

JOSEPHINE  SLOAN  ARHSTROHS 

F5340eil97 

0-3591 

H 

NENE 

09  145 

40 

CHIH6  UAUSH 

F534M1197B 

0-3591 

H 

NENE 

09  145 

40 

CHIN6  UAUSH 

F534081197E 

0-3591 

H 

NENE 

09  145 

40 

CHINC  WAUSH 

F534081197f 

0-3591 

N 

NENE 

09  145 

40 

CHIH6  WAUSH 

F5340811971 

0-3591 

H 

SESU 

03  145 

40 

CHING  WAUSH 

F534081197J 

0-3591 

N 

SESU 

03  145 

40 

CHINS  WAUSH 

F534081197K 

0-3591 

H 

SESU 

03  145 

40 

CHIN6  WAUSH 

F534081197L 

0-3591 

N 

SESU 

03  145 

40 

CHING  UAUSH 

F534081197N 

0-3591 

n 

SESy 

03  145 

40 

CHIN6  UAUSH 

F534081229A 

A- 2629 

8 

N2NE 

34  142 

40 

EVA  SLOAN 

F534081789 

0-4341 

H 

S2NU 

26  143 

41 

EOtMY  ZAINCE 

F5340818OO 

0-3547 

H 

SUNU  I   NUSU 

27  145 

40 

NAH  6AH  NE  GAH  BOU 

F534081802 

0-3470 

n 

im 

03  144 

41 

wts. 

JOHN  HERRELl 

mm 

F534081802A 

0-3470 

N 

S2NU 

03  144 

41 

HRS. 

JOHN  HERRELL 

UAY  DUN 

F534081802B 

0-3470 

H 

S2NU 

03  144 

41 

HR5. 

JOHN  HERRELL 

UAY  DUN 

F534081802C 

0-3470 

H 

S2NU 

03  144 

41 

HRS. 

JOHN  HERRELL 

UAY  DUN 

F5340818020 

0-3470 

n 

$2NU 

03  144 

41 

HRS, 

JOHN  HERRELL 

UAY  DUN 

F534081809 

0-1583 

H 

E2SE 

18  144 

41 

JOSEPH  JOUROAIH 

F534a81817 

0-5144 

c 

S2SU 

05  144 

38 

JAHES  DAVIS 

TAY  BUS  E  KE  SHIG 

F534W18178 

0-5144 

c 

S2SU 

05  144 

38 

JAKES  DAVIS 

TAY  BUS  E  KE  SHIG 

F534081819 

0-4343 

H 

52SE 

17  146 

42 

SHAU  BUAY  UAY  GUAN 

F534081819A 

0-4343 

H 

52SE 

17  146 

4? 

SHAU  BUAY  UAY  GUAN 

F534081819B 

0-4343 

H 

S2SE 

17  146 

42 

SHAU  BUAY  UAY  GUAN 

F534081821 

0-4761 

H 

S2NE 

24  145 

40 

HUCK  UN  DUAY  UE  NF  NEE 

F5340818625 

0-3844 

n 

S2SE 

28  143 

39 

UADENA 

F534081W2R 

A-2503 

n 

SENU  i  NESU 

28  143 

39 

UAOENA 

F534081877A 

0-4442 

8 

LOT  2  4  SUNE 

01  141 

42 

NARY  JANE  SPEARS 

F534081882A 

A- 1594 

B 

U2NE 

09  141 

39 

KAH  COHB 

F534081914A 

0-2513 

n 

LOTS  1  i  7 
LOT  2 

22  143 
21  143 

40 
40 

SHAH  SHAH  UUBAUSH 

FS34081938A 

0-3874 

B 

U2SE 

26  142 

39 

NE  SHE  KA  UU  BEAK 

F5340819388 

0-3874 

B 

U2SE 

26  142 

39 

NE  SHE  KA  UU  BEAK 

F534082134B 

0-2337 

M 

NESU  i   SENU 

32  145 

40 

ANNIE  H0R6AN  JOHNSON 

EOUAY  ZAINCE 

F 534082 140 

0-2882 

N 

U2NE 

15  143 

41 

JAME 

I   ROY 

I 
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F534082146 

0-3116 

h 

NENU  i  NUNE 

09  144  42 

PAUL  SAKE 

F534082147 

A-1673 

C 

SESE.  E2«2$US( 
E2SUSE 

:  4  11  146  38 
11  146  38 

NOU  AH  KE  GAH  BOU 

FS34082148 

0-1721 

B 

N2NE 

26  142  40 

OU  UE  ZAINCE 

F534082148A 

0-1721 

B 

N2NE 

26  142  40 

OU  UE  ZAINCE 

F$34082149 

0-2246 

B 

LOTS  3  &  4 

03  141  38 

HARY  FINEDAY  REESE 

HE  ZHE  UAY  GAH  BOU  EOUAY 

F5340821W 

0-23S4 

n 

LOT  4  &  SES« 

18  145  41 

JOE  RILEY 

0  HUD  IZ 

F534082150A 

A-1724 

B 

LOT  2  i  NESW 

23  142  37 

JOE  RILEY 

0  HUD  IZ 

F5340e2152 

0-376S 

M 

U2SU 

14  143  41 

UILLIAH 

F534082153 

0-5041 

H 

LOT  3  &  NESW 

31  145  39 

IDA  HERRILL 

BAM  CON  UflO  QUAY 

F534082154 

0-1667 

B 

N2NE 

21  141  39 

PAUL  ROY 

F534082155 

0-2940 

8 

LOTS  3  i   4 

12  141  39 

PAOOY  SAN 

UAY  HISH  0  HE  SING 

F534082156 

0-1678 

B 

S2NW 

17  141  42 

LOUISE  HONCHAMP  BRYNGLESON 

F534082157 

0-3115 

n 

SUNU  (  NWSU 

03  144  42 

MARY  SAKE  60SUELL 

F534082159 

0-1213 

B 

SUSU 

15  142  41 

SHONEYAHOUAY 

F534082160 

A-1570 

c 

LOTS  2  4  4  4 

NUSU 

20  143  38 
20  143  38 

SOPHIA  ROY  BELLANO 

F534082161 

0-4464 

8 

SESy  &  SUSE 

18  141  39 

SAY  GAY  UAY  GAH  BOU  E  QUAY 

F534082161A 

A-1453 

B 

U2SU 

03  142  38 

SAY  GAY  UAY  GAH  BOU  E  QUAY 

F534082162 

0-4334 

N 

y2Ny 

08  144  41 

NELLIE  HERRELL 

F534082163 

0-2053 

B 

LOT  3  4  NyNU 

24  141  38 

SONG  AH  CUHIG 

F534082163E 

0-2053 

8 

LOT  2 

24  141  38 

SONG  AH  CUHIG 

F534082164 

A-2384 

n 

SESU  4  5WSE 

15  144  39 

JANE  H0R6AN  SARGENT 

F534082165 

0-1353 

B 

LOT  4 

NESE 

31  141  40 
36  141  41 

CHARLES  WG6ER 

F534082166 

A-2696 

B 

E2SW 

33  142  39 

ELSIE  L.HOORE  HANSON 

F534082167 

A-0015 

C 

N2NU 

34  146  38 

CHARLES  ROY  . 

0  DAH  KAINCE  ROY 

FS34082167A 

0-0023 

M 

S2NE 

35  143  41 

CHARLES  ROY 

0  DAH  KAINCE  ROY 

F534082168A 

A-1078 

B 

LOTS  1  4  11 

\7   142  41 

ANNIE  JACKSON 

NO  DIN  AINCE 

F534082169 

A-0035 

6 

SUNU 

24  141  42 

EVA  HCARTHUR  BELLEFEUILLE 

F534082170 

0-3149 

« 

NUNE 
SUCE 

30  144  42 
19  144  42 

BAPTISTE  TURPIN,  SR. 

F534082170A 

0-3149 

n 

NUNE 
SUSE 

30  144  42 
19  144  42 

BAPTISTE  TURPIN,  SR. 

F534082171 

0-0130 

H 

S2SE 

30  145  42 

HATILDA  FONTAINE  UARREN 

F534082172E 

0-0652 

B 

LOT  7  4  SUSE 

06  141  38 

KE  CHE  GAH  HE  UE  QUAY 

F534082172H 

0-0652 

B 

LOT  7  4  SUSE 

06  141  38 

KE  CHE  GAH  HE  UE  QUAY 

F534082173C 

0-3855 

n 

LOT  1  4  NENU 

25  146  41 

UILLIAH  nCGILLIS 

F534082174 

0-0663 

B 

LOT  3 
LOT  1 

14  141  39 
13  141  39 

' 

KE  ZHE  BAUNCE 

F53408217$ 

0-0817 

B 

LOT  2  4  NUSE 

02  141  40 

TAY  CIW 

F53408217SA 

0-C817 

6 

LOT  2  4  NUSE 

02  141  40 

lAY  CUH 

F534082177 

0-3502 

6 

S2NE 

15  141  40 

SHAH  6AU$H  KUNG 

F534082179 

0-3315 

n 

N2$E 

25  144  42 

PAH  MM  NEE 

FS34082179A 

0-3315- 

H 

N2SE 

25  144  42 

PAH  NAM  NEE 
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DEPARTMENT  OF  EDUCATION 

Fund  for  Innovation  in  Education: 
Innovation  In  Education  Program — 
State  Content  Standards  for  English, 
History.  Geography,  Civics,  Foreign 
Languages,  and  the  Arts 

AGENCY:  Educatioa. 

ACTION:  Notice  of  final  priorities  for 

fiscal  years  1994  and  1995. 

SUMMARY:  The  Secretary  announces 
absolute  priorities  for  Fiscal  Years  1994 
and  1995  for  the  Fund  for  Innovation  in 
Education:  Innovation  in  Education 
Program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
State  content  standards  as  the  starting 
point  for  systemic  school  improvement. 
The  priorities  will  assist  projects  to 
develop  and  implement  State  content 
standards,  Idndergarten  through  grade 
12  (K-12).  in  English,  history, 
geography,  civics,  foreign  languages, 
and  the  arts,  together  with  new 
approaches  to  teacher  education  and 
certification  appropriate  to  the  content 
standards. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  May  26,  1994  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOn  FURTHER  INFORMATION  CONTACT: 
Bryan  Gray  or  Seresa  Simpson,  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue,  N\V.,  room  522, 
Washington,  DC  20208-5524. 
Telephone:  (202)  219-1496.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Dual  Party  Relay  Service  (FIRS)  at  1- 
80O-«77-8339  between  8  a.m.  and  7 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPt-EMENTARY  INFORMATION:  The  Fund 
for  Innovation  in  Education  supports 
projects  that  show  promise  of 
identifying  and  disseminating 
innovative  educational  approaches  at 
the  preschool,  elementary,  and 
secondary  levels.  The  program  is 
authorized  under  part  F  of  Title  IV  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988,  Pubhc  Law  100-297. 

The  absolute  priorities  in  this  notice 
support  the  National  Education  Goal 
that  calls  for  U.S.  students  to  leave 
grades  four,  eight,  and  twelve  having 
demonstrated  competency  in 
challenging  subject  matter. 


Defining  what  students  in  a  State 
should  learn  is  a  critical  step  in  the 
process  of  ensuring  that  the  State's 
students  are  prepared  to  meet 
challenging  standards.  Certain  States 
have  already  developed  challenging 
content  standards  in  one  or  more 
subjects  that  provide  guidelines  to  local 
schools  and  districts  for  the  content  of 
what  should  be  taught.  The  Secretary 
has  supported  similar  efforts  in  the  past 
in  mathematics  and  science.  Engaging 
more  States  in  this  process  will  help  to 
achieve  a  national  consensus  on  the 
importance  of  challenging  standards  for 
all  students  and  prepare  the  way  for 
students  to  reach  these  standards. 

States,  or  States  working  with  other 
entities  of  their  own  choice,  may  apply 
for  funding  to  support  projects  in  one  or 
more  of  the  disciplines  cited  in  the  final 
pridrities.  The  Secretary  believes  that 
States  must  participate  as  lead  agents  in 
the  development  oi  content  standards 
and  related  activities  because  they  bear 
central  responsibility  in  matters  of 
education.  State  leadership  is  essential 
to  coordinate  efforts  to  raise  standards 
for  all  students,  to  disseminate  content 
standards,  to  influence  new  directions 
in  teacher  education  and  professional 
development,  and  to  establish 
appropriate  criteria  for  teacher 
certification.  In  every  case  the 
development  of  content  standards  must 
be  accompanied  by  closely  related  plans 
for  teacher  education  and  licensing  or 
certification,  as  well  as  for  professional 
development  and  recertification.  As 
States  rethink  their  policies  regarding 
teacher  certification  and  professional 
development,  they  are  urged  to  draw  on 
relevant  work  of  groups  such  as  the 
National  Board  for  Professional 
Teaching  Standards,  the  National 
Association  of  State  Directors  of  Teacher 
Education  and  Certification,  and  the 
National  Council  for  the  Accreditation 
of  Teacher  Education. 

On  February  11,  1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  In  the  Federal 
Register  (59  FR  6852). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  priorities  for  fiscal 
year  1994  is  published  elsewhere  in  this 
issue  of  the  Federal  Register.  A  notice 
inviting  applications  under  these  priorities  in 
FY  1995  will  be  published  at  a  later  date. 

Analysis  of  the  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  one  party  submitted 
comments.  An  analysis  of  the  comments 
and  change  in  the  priorities  since 
publication  of  the  notice  of  proposed 
priorities  follows.  Technical  and  other 


minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  The  commenter  expressed 
concern  about  the  exclusion  of  experts 
in  the  field  of  educating  children  with 
special  needs  from  the  list  of 
professionals  required  to  be  involved  in 
the  development  of  standards  under 
activity  (a)  and  suggested  that  they  be 
added  to  the  list. 

Discussion:  The  priorities  state  that 
the  standards  must  reflect  a  Statewide 
consensus.  In  order  to  accomplish  this, 
the  Secretary  intended  that  groups  such 
as  experts  in  the  field  of  educating 
children  with  special  needs  be  involved 
and  has  changed  the  priorities  to  cite 
this  example. 

Changes:  The  Secretary  has  changed 
activity  (a)  of  the  priorities  to  clarify 
that  others,  such  as  experts  in  the  field 
of  educating  children  with  special 
needs,  should  be  involved  in  the 
development  of  standards. 

Comment:  The  commenter  is  very 
concerned  with  the  lack  of  content 
standards  that  demonstrate  competency 
in  functional  life  skills.  It  is  the 
commenter's  belief  that  instruction  in 
appropriate  functional  life  skills  is  a 
legitimate  and  important  area  of  study 
for  students  with  severe  cognitive  and 
social  disabilities.  The  commenter 
suggested  that  the  Secretary  add  a 
requirement  that  content  standards  in 
each  subject  area  incorporate  a  range  of 
standards  addressing  functional  life 
skills  and  social  skills.  A  further 
suggestion  was  made  that  teacher 
education,  initial  licensing  and 
recertification  models  also  address  these 
functional  life  skills. 

Discussion:  The  Secretary  agrees  that 
instruction  in  functional  life  skills  and 
social  skills  is  important  for  children 
with  severe  cognitive  and  social  skills 
deficits  and  believes  that  State 
standards  and  assessment  systems 
should  provide  for  the  participation  of 
all  children  with  disabilities.  At  the 
same  time,  the  Secretary  believes  that 
States  should  have  flexibility  in 
determining  how  to  accommodate  the 
needs  of  children  with  disabilities  in 
developing  their  standards. 

Changes:  None. 

Priorities 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 
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Absolute  Priority  1— State  Content 

Standards  for  English 
Absolute  Priority  2— State  Content 

Standards  for  History 
Absolute  Priority  3— State  Content 

Standards  for  Geography 
Absolute  Priority  4— State  Content 

Standards  for  Civics 
Absolute  Priority  5— State  Content 

Standards  for  Foreign  Languages 
Absolute  Priority  6— State  Content 

Standards  for  the  Arts 
Absolute  Priority  7— State  Content 

Standards  for  Two  or  More  of  the 

Disciplines  in  Absolute  Priorities  1-6 

To  meet  one  of  these  seven  priorities, 
an  application  must  be  for  a  project  in 
which  a  State,  or  a  State  in  collaboration 
with  other  entities,  carries  out  all  of  the 
following  activities; 

(a)  Develops  challenging  State  content 
standards,  kindergarten  through  grade 
12  (K-12),  that  will  be  made  available 
for  use  by  local  schools  and  districts. 
The  standards  must  be  designed  to  serve 
as  the  foundation  for  coherent,  non- 
repetitive  curricula  carefully  designed 
to  ensure  that  all  children  study 
challenging  subject  material  in  every 
grade,  K-12.  The  standards  must  cover 
English,  history,  geography,  civics, 
foreign  languages  or  the  arts,  or  a 
combination  of  two  or  more  of  these 
disciplines.  The  development  of  the 
standards  must  involve  classroom 
teachers,  university  and  school-based 
content  specialists  in  English,  history, 
geography,  civics,  foreign  languages,  or 


the  arts;  State  and  local  school 
administrators,  representatives  of 
private  schools,  specialists  in  teacher 
education,  representatives  of  the  State 
legislature,  the  Governor's  office.  State 
and  local  boards  of  education; 
representatives  of  business,  labor, 
industry,  the  community  at  large; 
parents,  and  others,  such  as  experts  in 
the  field  of  educating  children  with 
special  needs.  The  standards  must 
reflect  a  Statewide  consensus. 

(b)  Develops  model  guidelines  for 
effective  approaches  to  teacher 
education  and  initial  licensing  or 
certification  aligned  with  challenging 
State  content  standards.  The  model 
guidelines  must  be  developed  in 
cooperation  with  one  or  more 
institutions  of  higher  education  in  the 
State.  The  work  of  designing  these 
model  guidelines  must  also  involve 
collaboration  among  scholars  and 
specialists,  teachers  and  administrators 
from  public  or  private  schools,  and  State 
and  local  policymakers. 

(c)  Develops  criteria  for  teacher 
recertification,  and  designs  and  pilot 
tests  a  model,  cost-effective  inservice 
professional  development  program  for 
teachers  based  on  challenging  State 
content  standards.  The  work  of 
designing  these  programs  must  involve 
collaboration  among  scholars  and 
specialists,  teachers  and  administrators 
from  public  or  private  schools,  and  State 
and  local  policymakers.  In  addition. 


these  programs  must  be  pilot-tested  in  a 
variety  of  schools  throughout  each  State. 

(d)  Provides  the  Secretary  with  a  copy 
of  the  evaluation  conducted  under  34 
CFR  75.590. 

To  guide  the  activities  of  the  project 
each  project  must  establish  an  overall 
advisory  committee  that  includes 
representatives  of  each  of  the  groups 
specified  in  (a)  above. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements,  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  3151. 

Dated:  April  5,  1994. 

Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Resean:h 
and  Improvement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.215E,  Fund  for  Innovation  in 
Education:  Innovation  in  Education  Program) 
IFR  Doc.  94-8524  Filed  4-8-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

(CFDA  No.  84.215E) 

Fund  for  Innovation  in  Education: 
Innovation  in  Education  Program — 
State  Content  Standards  for  English, 
History,  Geography,  Civics,  Foreign 
Languages,  and  the  Arts  Competition; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1994 

Purpose  of  Program:  To  award  grants 
to  support  projects  that  show  promise  of 
identifying  and  disseminating 
innovative  educational  approaches  at 
the  preschool,  elementary  and 
secondary  levels. 

Eligible  Applicants:  State  educational 
agencies  (SEAs),  or  SEAs  woricing  with 
other  entities  of  their  own  choice  such 
as  the  following:  local  educational 
agencies,  institutions  of  higher 
education,  private  schools,  and  other 
public  and  private  agencies, 
organizations  and  institutions. 

Deadline  for  Transmittal  of 
Applications:  June  10, 1994. 

Deadline  for  Intergovernmental 
Review:  August  10, 1994. 

Applications  Available:  April  25, 
1994. 

Estimated  Available  Funds: 
$6,000,000. 

Estimated  Range  of  Awards: 
$250.00O-$450,000. 


EstiwuAed  Average  Size  of  Awards: 

saoo.ooo. 

Estimated  Number  of  Awards: '2&. 

Note:  The  Department  is  notboimdbyaiif' 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  ijEDGARi  in 
34  CFR  parts  74,  75,  77,  79.  80.  «1, 9Z, 
85,  and  86. 

Priorities:  The  priorities  ia  &o  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  issued  the 
Federal  Register,  apply  to  this 
competition.  This  program  and  the 
priorities  support  the  Natiaoal 
Education  Goals. 

Selection  Criteria:  ]a  evaluating' 
applications  for  grants  under  this 
competition,  the  Seaetary  asesthe 
selection  criteria  in  34  CFR  7S.21O0>). 
Under  34  CFR  75.210(cj.  the  SecPStary  is 
authorized  to  distribute  anwklitioaal  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretwy 
distributes  the  additional  points  es 
follows: 

Plan  of  Operation.  (34  CFR 
75.210(b^3H.  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  Plan.  (34  CFR 
75.210(b)(6)).  Ten  additional  poiflls  are 


added  to  this  criterion  for  a  possible 
total  of  15  points. 

For  Applications  or  Information 
Contact:  Bryan  Gray  or  Seresa  Simpson, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue  NW.,  room  522, 
Washington,  DC  20208-5524. 
Telephone  (202)  219-1496.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  (in  Washington,  DC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  8  p.m.,  Eastern  time,  Monday 
through  Friday.  Information  about  the 
Department's  funding  opportunities, 
including  copies  of  application  notices 
few  discretionary  grant  competitions,  can 
be  viewed  on  the  Department's 
electronic  bulletin  board  (ED  Board), 
telephone  (202)  260-9950;  or  on  the 
Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  3151. 
Dated:  April  5, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

IFR  Doc.  94-8525  Filed  4-«-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-84-3734;  FR-3581-N-01] 

Notice  of  Funding  Availability  for 
Housing  Opportunities  for  Persons 
with  AIDS 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 

SUMMARY:  This  Notice  announces  the 
availability  of  $25,600,000  in  funds  to 
be  allocated  by  competition  for  housing 
assistance  and  supportive  services 
under  the  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  program. 
The  funds  available  under  this  NOFA 
will  be  used  to  fund  projects  for  low- 
income  persons  with  HIV/AIDS  and 
their  families  under  two  categories  of 
assistance:  (1)  Grants  for  special  projects 
of  national  signiHcance  which,  due  to 
their  innovative  nature  or  their  potential 


for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 
of  eligible  persons;  and  (2)  grants  for 
projects  which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  eligible 
persons. 

The  NOFA  contains  information 
concerning  eligible  applicants,  the 
funding  available,  program  goals  and 
measurable  objectives,  the  application 
paclcage,  its  processing,  and  selection  of 
applications.  The  regulations  for  the 
HOPWA  program  are  found  at  24  CFR 
part  574.  A  Final  Rule  for  this  program, 
amending  24  CFR  part  574,  is  published 
elsewhere  in  today's  Federal  Register. 
The  funds  made  available  under  this 
NOFA  are  subject  to  the  requirements  of 
that  Final  Rule.  Application  packages 
will  contain  a  copy  of  the  Final  Rule. 
dates:  Applications  for  HOPWA 
assistance  must  be  received  by  6  p.m. 
Eastern  time  on  May  26,  1994. 
Conditionally  selected  applicants  will 
be  notified  by  HUD  of  their  selection 
and  may  be  required  to  submit 
additional  information  within  two 
months  of  the  date  of  their  notification 
from  HUD. 


FOR  A  COPY  OF  APPLICATION  PACKAGES 
CONTACT:  A  HUD  Field  Office  listed  in 
the  appendix  to  this  NOFA. 

ADDRESSES:  The  original  application 
must  be  sent  to  the  following:  U.S. 
Department  of  Housing  and  Urban 
Development,  Office  of  Special  Needs 
Assistance  Programs,  451  Seventh 
Street,  SW..  room  7262,  Washington,  DC 
20410-7000,  Attention:  HOPWA 
Competition.  A  copy  must  also  be  sent 
to  the  HUD  Field  Office  serving  the  area 
in  which  the  applicant's  project  is 
located.  A  list  of  field  offices  appears  at 
the  end  of  this  NOFA.  This  copy  must 
be  received  by  the  application  deadline 
as  well,  but  a  determination  that  an 
application  was  received  on  time  will  be 
made  solely  on  receipt  of  the  original 
application  at  the  Office  of  Special 
Needs  Assistance  Programs.  The 
Department  will  not  accept  any 
application  sent  by  FAX. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  the  area  in  which 
the  proposed  project  is  located. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in  the 
appendix  to  this  NOFA. 


Eligible  Applicamts  and  Schedule  of  Competitions  in  1994 


Category 


Special  projects  of  national  significance 


Projects  which  are  part  of  long-term  compfehensive  strategies 
for  providing  housing  and  related  services 


Eligible  applicants 

Approximate  funding 

Applications  due  to  HUD  head- 
quarters in  Washington. 
Applications  to  be  sent  to 


States,  local  govemments,  nonprofit  organiza- 
tions. 

$12.8  million  

[insert  date]  6  p.m.  eastern  time  

Original  to  HUD  headquarters  and  one  copy  to 
the  local  field  office. 


States  and  local  govemments  in  areas  not  qualifying  for  for- 
mula allocations. 
$12.8  million, 
(insert  date]  6  p.m.  eastern  time. 

Original  to  HUD  headquarters  and  one  copy  to  the  local  field 
office. 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  HOPWA  program 
have  been  approved  under  the 
Paperwork  Reduction  Act  of  1980  by  the 
Office  of  Management  and  Budget 
(OMB),  and  have  been  assigned  0MB 
control  number  2506-0133  (exp.  2/28/ 
97). 

I.  Purpose  and  Substantive  Description 

(a)  Purpose 

The  funds  available  under  this  NOFA 
will  be  used  to  fund  projects  for  low- 
income  persons  with  HIV/AIDS  and 
their  families  under  two  categories  of 
assistance:  (1)  Grants  for  special  projects 
of  national  significance  which,  due  to 
their  innovative  nature  or  their  potential 
for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 
of  eligible  persons;  and  (2)  grants  for 


projects  which  are  part  of  long-term 
compfehensive  strategies  for  providing 
housing  and  related  services  for  eligible 
persoos. 

(b)  Authority 

The  assistance  made  available  under 
this  NOFA  is  authorized  by  the  AIDS 
Housing  Opportunity  Act  (42  U.S.C. 
12901),  as  amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  and  was  appropriated  by  the  HUD 
Appropriations  Act  of  1993  (Pub.  L. 
102-389,  approved  October  6, 1992)  and 
by  the  HUD  Appropriations  Act  of  1994 
(Pub.  L.  103-124,  approved  October  28, 
1993).  The  regulations  for  HOPWA  are 
found  at  24  CFR  part  574. 

(c)  Eligibility 

(1)  All  States  and  units  of  general 
local  government,  regardless  of  whether 
they  qualify  for  a  HOPWA  formula 


allocation,  and  nonprofit  organizations 
may  apply  for  grants  for  special  projects 
of  national  significance.  (2)  All  States 
and  units  of  general  local  government 
may  apply  for  grants  for  projects  under 
the  second  category  of  grants,  except  for: 
(A)  any  State  that  was  eligible  to  receive 
a  formula  award  in  both  fiscal  year  1993 
and  fiscal  year  1994;  and  (B)  any  unit  of 
general  local  government  that  was 
located  in  a  metropolitan  area  or  State 
that  was  eligible  to  receive  a  formula 
award  in  both  fiscal  year  1993  and  fiscal 
year  1994.  Nonprofit  organizations  are 
not  eligible  to  apply  for  the  second 
category  of  grants. 

A  State  that  was  eligible  to  receive  a 
formula  allocation  in  only  one  of  the 
two  fiscal  years  may  apply  for  the 
second  category  of  grants.  Similarly,  a 
unit  of  general  local  government  that 
was  located  in  a  metropolitan  area  or 
State  that  was  eligible  to  receive  a 
formula  allocation  in  only  one  of  the 
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two  fiscal  years  may  also  apply  for  this 
category  of  grants.  The  Department  is 
using  this  procedure  in  order  to  make 
available  funds  to  jurisdictions  that 
would  have  been  eligible  to  apply  if  the 
Department  had  issued  a  separate  NOFA 
for  each  fiscal  year. 

(dj  Allocation  Amounts 

Of  the  $25,600,000  being  made 
available  by  this  NOFA,  $12,800,000  is 
being  made  available  for  special  projects 
of  national  significance  proposed  by 
States,  units  of  general  local 
government,  or  nonprofit  organizations. 
The  remaining  $12,800,000  is  being 
made  available  for  projects  which  are 
part  of  long-term  compr^ensive 
strategies  for  providing  housing  and 
related  services  for  eUgible  persons  that 
are  submitted  by  States  or  units  of 
general  local  government  in  areas  that 
did  not  qualify  for  HOTWA  formula 
allocations. 

The  maximum  amount  that  an 
applicant  may  receive  is  $1,000,000  to 
be  expended  within  three  years 
following  the  date  of  the  signing  of  a 
grant  agreement.  HUD  reserves  the  right, 
however,  to  make  reductions  in  the 
amounts  requested  and,  if  there  are  too 
few  approvable  applications  in  one 
category,  to  transfer  funds  fiY>m  that 
category  of  assistance  to  the  other. 

(e)  Program  Goals  and  Measurable 
Objectives 

Applicants  under  this  NOFA  are 
asked  to  estabhsh  measurable  objectives 
related  to  the  two  overall  goals  of  the 
HOPWA  competitive  program.  These 
goals  are:  (1)  maximizing  independent 
living — continuum  of  care;  and  (2) 
maximizing  self-determination. 

Applicants  for  HOPWA  assistance 
under  this  NOFA  should  emphasize  the 
connection  between  housing  assistance 
and  appropriate  slipportive  services  in 
designing  their  programs.  As  stated  by 
the  National  Commission  on  AIDS  in 
Housing  and  the  HIV/ AIDS  Epidemic 
(issued  in  June  1992)  there  is 
'■frequently  desperate  need  for  safe 
shelter  that  provides  not  only  protection 
and  comfort,  but  also  a  base  in  which 
and  from  which  to  receive  services,  care 
and  support." 

(f)  Goo}  1:  Maximizing  Independent 
Living — Continuum  of  Care 

This  goal  refers  to  assisting  persons 
with  HIV/ AIDS  to  avoid,  to  the 
maximum  extent  possible,  institutional 
living  and  the  expense  of 
hospitalization  by  increasing  the 
availability  of  housing  alternatives 
providing  varying  levels  of  care.  The 
goal  recognizes  that  the  economic 
burdens  imposed  by  diseases  related  to 


AIDS  can  lead  to  homelessness  and 
institutional  living  if  assistance  is  not 
available  to  help  persons  with  AIDS 
remain  in  their  homes,  with  homecare 
as  necessary,  or  move  to  community 
residences  offering  more  intensive  care 
in  a  non-institutional  setting.  This  goal 
also  recognizes  that  periods  of 
hospitalization  can  be  unnecessarily 
prolonged  if  housing  and  health  care 
alternatives  are  not  available. 

Consistent  with  the  goal,  proposals 
under  this  NOFA  should  be  designed  to 
increase  the  availability  of  non- 
institutional  housing  alternatives. 
Because  a  single  program  funded  under 
this  NOFA  cannot  be  expected  by  itself 
to  address  the  range  of  needed  housing 
alternatives,  the  proposed  programs 
should  be  linked  with  other  programs, 
to  the  maximiun  extent  possible,  to  form 
networks  that  can  respond  to  the  needs 
of  persons  with  HIV/ AIDS  and  their 
families  as  those  needs  change  over 
time.  This  is  necessary  to  achieve  a 
continuum  of  care  approach  for  this 
population. 

(g)  Goal  2:  Maximizing  Self- 
Determination 

This  goal  refers  to  the  opportimities 
provided  to  participants  to  influence 
program  decisions  that  affect  their  lives. 
That  influence  may  result  fi^m  the 
participant's  involvement  in  developing 
his  or  her  individualized  plan  for 
housing  assistance  and  supportive 
services.  It  may  be  reflected  in 
opportunities  for  participants  to  offer 
advice  regarding  planned  renovations  to 
a  community  residence  for  persons  with 
HIV/AIDS.  It  could  be  shown  in  the 
extent  that  participants  are  free  to  select 
legal,  therapeutic  and  other  types  of 
personal  assistance,  and  by 
opportunities  to  choose  the  t)rpes  of 
educational,  employment  assistance, 
social,  and  volunteer  activities  made 
available  through  the  program.  This  goal 
may  also  be  achieved  through  client 
participation  in  advisory  group 
meetings,  such  as  residential  councils. 
in  efforts  to  evaluate  and  improve 
program  procedures,  and  through  other 
means  of  chent  expression  within  the 
program. 

(h)  Measurable  Objectives 

For  each  of  the  two  program  goals,  a 
higher  quality  application  will  provide 
specific  measurable  objectives.  While 
the  presence  of  specific  measurable 
objectives  will  be  a  positive  factor  in 
application  rating,  HUD  will  not 
consider  the  level  of  expectation 
described  for  each  objective.  An 
appUcation  that  sets  85%  for  an 
objective  is  not  necessarily  "better"  than 
one  that  sets  25%  as  a  realistic 


numerical  objective  and  will  not  receive 
a  higher  rating  due  to  the  greater 
numerical  target  for  achievement.  Once 
a  program  is  operating,  the  objectives 
become  tools  for  monitoring  the  results 
that  are  being  accomplished. 

(1)  Examples  of  measurable  c^jectives 
for  Goal  1 

The  following  are  examples  of 
measurable  objectives  for  Goal  1: 
Maximizing  independent  living — 
continuum  of  care: 

"X"  persons  with  HIV/ AIDS  will  be 
receiving  rental  assistance  in  the 
apartments  in  which  they  are  currently 
living,  with  access  to  home  health  cara 
and  homemaker/chore  services  within 
"X"  months. 

"X"  units  in  a  community  residence 
providing  intensive  care  will  become 
available  within  "X"  montbi  through 
the  acquisition  and  renovation  of  a 
small  apartment  building. 

"X"  persons  with  HIV/ AIDS  currently 
living  in  emergency  shelters  will  move 
within  "X"  months  to  scattered-site 
apartments  with  rental  assistance  and 
access  to  services. 

(2)  Examples  of  measurable  objectives 
for  Goal  2 

The  following  are  examples  of 
measurable  objectives  for  Goal  2: 
maximizing  self-determination  for 
participants: 

"X"  percent  of  participants  will  be 
made  aware  of  available  care  providers 
in  their  community  and  will  choose 
their  home  health  care  provider  within 
one  month  of  entering  the  program; 

"X"  percent  of  a  community 
resident's  clients  will  choose  to  attend 
a  weekly  resident  advisory  meeting  that 
is  held  at  least  once  a  month; 

"X"  percent  of  the  residents  of  the 
city's  group  homes  for  persons  with 
HIV/ AIDS  will  participate  each  year  in 
completing  a  survey  that  evaluates  the 
residential  program. 

II.  Application  Selection  Process 

(a)  Review 

Applications  will  be  reviewed  to 
ensure  that  they  meet  the  following: 

(1)  Applicant  eligibility.  The  applicant 
and  project  sponsor<s),  if  any,  are 
eligible  to  apply  for  the  specific 
program; 

(2)  Eligible  population  to  be  served. 
The  persons  proposed  to  be  served  are 
eligible  f>ersons: 

(3)  Eligible  activities.  The  proposed 
activities  are  eligible  for  assistance 
under  the  program;  and 

(4)  Other  requirements.  The  applicant 
is  currently  in  compUance  with  the 
Federal  requirements  contained  in 
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Subpart  G — Other  Federal  requirements 
of  the  Interim  Rule. 

(b)  Bating 

Applications  under  each  category  of 
grant  will  be  rated  in  a  separate 
competition  in  two  steps.  To  rate 
applications,  the  Department  may 
establish  a  panel  including  persons  not 
currently  employed  by  HUD  to  obtain 
outside  points  of  view,  including  views 
from  other  Federal  agencies. 

(c)  Step  One  Hating  of  Applications 

(1)  Procedure 

Applications  will  first  be  rated  based 
on  the  criteria  listed  below  in  paragraph 
(2),  with  a  maximum  of  100  points 
awarded  at  the  first  step.  After  rating, 
applications  will  be  ranked  from  highest 
point  score  to  lowest.  A  line  will  then 
be  drawn  at  that  point  in  the  ranking  at 
which  program  funds  will  be  exhausted 
plus  an  additional  percentage. 
Applications  above  the  line  will  then 
move  to  the  second  step  of  the  selection 
process.  (HUD  reserves  the  right  to 
include  other  applications  in  the  second 
step  review  if  necessary  to  help  achieve 
geographic  diversity  so  that  at  least  one 
application  from  each  HUD  region  is 
reviewed  in  the  second  step.) 

(2)  First  Step  Rating  Criteria 

■    Applications  under  both  categories  of 
grant  will  be  rated  on  the  following 
criteria: 

(A)  Applicant  capacity  (30  points). 
HUD  will  award  up  to  30  points  based 
on  the  ability  of  the  applicant  and,  if 
applicable,  any  project  sponsor(s)  to 
develop  and  operate  the  proposed 
program.  With  regard  to  both  the 
applicant  and  the  project  sponsor(s), 
HUD  will  consider:  (a)  Past  experience 
in  serving  persons  with  AIDS  or  related 
diseases  and  their  families  or  past 
experience  in  programs  similar  to  those 
proposed  in  the  application;  Cb)  in 
relation  to  a  housing  assistance  activity 
proposed  in  the  application  using 
HOPWA  or  other  funds,  experience  in 
acquiring,  constructing,  rehabilitating, 
leasing  and/or  operating  a  housing 
facility,  or  operating  a  rental  assistance 
program;  (c)  experience  in  undertaking 
or  managing  activities  related  to 
providing  supportive  services;  and  (d) 
experience  in  monitoring  and  evaluating 
program  performance. 

As  applicable,  the  rating  under  this 
criterion  will  also  consider  prior 
performance  with  any  HUD- 
administered  programs,  including  any 
serious,  outstanding  audit  or  monitoring 
findings  that  directly  affect  the 
proposed  project. 

(B)  Need  for  the  project  in  the  area  to 
be  served  (30  points].  HUD  will  award 


up  to  30  points  based  on  the  extent  to 
which  applicants  demonstrate  the  need 
for  the  project  in  the  area  to  be  served, 
including:  (a)  The  relative  numbers  of 
AIDS  cases  and  per  capita  AIDS 
incidence,  as  shown  by  reliable  data 
from  surveys,  the  Comprehensive 
Housing  Affordability  Strategy  (CHAS), 
or  other  reports  or  data-gathering 
mechanisms  that  support  the 
information  provided;  and  (b)  the 
housing  and  related  service  needs  of 
eligible  persons  in  the  community; 

(Gj  Appropriateness  of  housing  and 
supportive  services  (30  points).  HUD 
will  award  up  to  30  points  based  on  the 
extent  to  which  a  plan  for  undertaking 
and  managing  the  proposed  activities: 
(a)  Has  measurable  objectives  for  each  of 
the  two  overall  program  goals  of:  (i) 
maximizing  independent  living — 
continuum  of  care;  and  (ii)  maximizing 
self-determination;  (b)  proposes  housing 
assistance  and  services  which  respond 
to  the  changing  needs  of  participants, 
including  assessing  the  specific  needs  of 
individual  participants,  offering  a 
personalized  response  to  those  needs 
which  maximizes  opportunities  for 
independent  living,  and  in  the  case  of 
a  family,  accommodating  the  needs  of 
families;  and  (c)  provides  for  monitoring 
and  the  evaluation  of  the  assistance  and 
the  quality  of  the  housing  environment 
provided  to  participants. 

(D)  Extent  of  leveraged  public  and 
private  resources  for  the  project  (10 
points).  HUD  will  award  up  to  10  points 
based  on  the  extent  to  which  resources 
from  other  public  or  private  sources, 
including  cash,  the  value  of  the 
applicant  and  third  party  in-kind 
contributions  and  investments  by 
financial  institutions,  have  been 
committed  to  support  the  project  at  the 
time  of  application. 

(d)  Step  Two  Hating  of  Applications 

(1)  Procedure 

Applications  in  the  second  step  will 
be  rated  based  on  the  criteria  listed 
below  in  paragraph  (2),  with  a 
maximum  of  25  points  awarded  at  the 
second  step.  Points  awarded  to  eligible 
applications  reviewed  at  the  second  step 
will  then  be  added  to  the  points 
received  at  the  first  step  to  arrive  at  a 
final  score.  These  applications  will  be 
placed  in  the  rank  order  of  their  final 
score  for  selection  of  awards. 

(2)  Second  Step  Rating  Criteria 

(A)  Special  projects  of  national 
significance.  Applications  for  special 
projects  of  national  significance  which 
move  to  the  second  step  of  the  selection 
process  will  be  rated  on  the  following 
additional  criteria  (25  points): 


(i)  Innovative  nature  of  the  proposal 
(10  points).  HUD  will  award  up  to  10 
points  based  on  the  extent  to  which  the 
project  involves  a  new  program  for.  or 
alternative  method  of,  meeting  the 
needs  of  low-income  persons  with  AIDS 
or  related  diseases  and  their  families, 
when  compared  to  other  applications 
and  projects  funded  in  the  past.  The 
Department  will  consider  the  extent  to 
which  the  project  demonstrates  a  clear 
link  between  the  innovation  and  its 
proposed  effect. 

(ii)  Potential  for  replication  (10 
points).  HUD  will  award  up  to  10  points 
based  on  the  extent  to  which  the  project 
design,  management  plan,  community 
initiatives  and  partnerships,  and 
housing  assistance  and/or  supportive 
services  are  exemplary  and  appropriate 
as  a  model  for  replication  in  similar 
localities  or  nationally,  when  compared 
to  other  applications  and  projects 
funded  in  the  past. 

(iii)  Extent  of  local  planning  and 
coordination  of  housing  programs  (5 
points).  HUD  will  award  up  to  5  points 
based  on  the  extent  to  which  the 
applicant  demonstrates:  (a)  The 
proposed  project  is  part  of  a  community 
strategy  involving  local,  metropolitan  or 
State-wide  planning  and  coordination  of 
housing  programs  designed  to  meet  the 
changing  needs  of  persons  with  AIDS  or 
related  diseases  and  their  families, 
including  programs  providing  housing 
assistance  and  related  services  that  are 
operated  by  Federal,  State,  local,  private 
and  other  entities  serving  eligible 
persons;  and  (b)  the  likelihood  of  the 
continuation  of  the  planning  and 
coordination. 

(B)  Projects  which  are  part  of  long- 
term  comprehensive  strategies  for 
providing  housing  and  related  services 
for  eligible  persons.  Applications  for 
projects  for  the  Seconal  category  of 
assistance  that  are  submitted  for  areas 
that  did  not  qualify  for  HOPWA  formula 
allocations  and  which  move  to  the 
second  step  of  the  selection  process  will 
be  rated  on  the  following  additional 
criterion  (25  points): 

E.xtent  of  local  planning  and 
coordination  of  housing  programs  (25 
points).  HUD  will  award  up  to  25  points 
based  on  the  extent  to  which  the 
applicant  demonstrates:  (a)  The 
proposed  project  is  part  of  a  community 
strategy  involving  local,  metropolitan  or 
State-wide  planning  and  coordination  of 
housing  programs  designed  to  meet  the 
changing  needs  of  persons  with  AIDS  or 
related  diseases  and  their  families, 
including  programs  providing  housing 
assistance  and  related  services  that  are 
operated  by  Federal,  State,  local,  private 
and  other  entities  serving  eligible 
persons;  and  (b)  the  likelihood  of  the 
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continuation  of  the  planning  and 
coordination. 

(e)  Selection 

Whether  an  application  is 
conditionally  selected  will  depend  on 
its  overall  ranking  compared  to  other 
applications.  The  Department  will  select 
applications  within  their  category,  to 
the  extent  that  funds  are  available. 

In  the  event  of  a  tie  between 
applications  under  either  category,  the 
application  with  the  highest  total  points 
for  the  criterion  need  will  be  selected. 
In  the  event  of  a  procedural  error  that, 
when  corrected,  would  result  in 
selection  of  an  otherwise  eligible 
application  during  the  funding  round 
under  this  NOFA.  HUD  may  select  that 
application  when  sufficient  funds 
become  available. 

III.  Application  Submission 
Requirements 

The  application  submission 
requirements  are  contained  in  the 
application  package.  This  package 
includes  all  required  forms  and 
certifications,  and  may  be  obtained  from 
a  HUD  Field  Office  listed  in  the 
appendix  to  this  NOFA. 

IV.  Clarifications  and  Technical 
Assistance 

(n)  Clarification  of  Application 
Information 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B.  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  application,  or  to 
request  additional  or  missing 
information,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

(bl  Technical  Assistance 

Prior  to  the  application  deadline. 
HUD  field  office  staff  will  be  available 
to  provide  advice  and  guidance  to 
potential  applicants  on  application 
requirements  and  program  policies. 
Following  conditional  selection,  HUD 
field  office  staff  will  be  available  to 
assist  in  clarifying  or  confirming 
information  that  is  a  prerequisite  to  the 
offer  of  a  grant  agreement  by  HUD. 
However,  between  the  application 
deadline  and  the  announcement  of 
conditional  selections,  HUD  will  accept 
no  information  that  would  improve  the 
substantive  quality  of  the  application 
pertinent  to  the  funding  decision. 

V.  Grant  Award  Process 

HUD  will  notify  conditionally 
selected  applicants  in  writing.  Such 
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applicants  will  subsequently  be  notified 
of  the  additional  project  information 
necessary  for  grant  award  and  the  date 
of  the  two  month  deadline  for 
submission  of  such  information.  If  ai^ 
applicant  is  unable  to  meet  any 
conditions  for  grant  award  within  the 
specified  time  period,  HUD  reserves  the 
right  not  to  award  funds  and  to  use  the 
funds  available  in  the  next  competition 
for  the  applicable  program. 

VI.  Other  Matters 

(a)  Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  to  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

(b)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  Notice  is  not  subject  to 
review  under  the  Order.  The  Notice 
announces  the  availability  of  funds  and 
invites  applications  from  eligible 
applicants  for  the  HOPWA  program. 

(cl  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
this  Notice,  to  the  extent  the  funds 
provided  under  it  are  directed  to 
families,  has  the  potential  for  a 
beneficial  impact  on  family  formation, 
maintenance  and  general  well-being. 
The  statutory  authority  for  the  program 
requires  that  the  funds  be  targeted  to 
individuals  with  acquired 
immunodeficiency  syndrome  or  related 
diseases  and  their  families.  Any  funding 
provided  to  projects  can  be  expected  to 
enable  those  families  with  a 
participating  member  who  has  HIV 
infection  to  live  in  decent,  safe,  and 
sanitary  housing  in  connection  with  the 
supportive  services  necessary  to  live 
independently  in  mainstream  American 
society.  Since  the  impact  on  families  is 
a  beneficial  one,  no  further  review  is 
necessary-. 


(d)  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD's  regulation  implementing 
section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  found  at  24  CFR 
part  12,  contains  a  number  of  provisions 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  Additional 
information  on  the  implementation  of 
section  102  was  published  on  January 
16,  1992  at  57  FR  1942.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
apply  to  assistance  awarded  under  this 
NOFA  as  follows: 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
publish  notice  of  awards  made  in 
response  to  this  NOFA  in  the  Federal 
Register. 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  subpart  C,  and  the 
notice  published  in  the  Federal  Register 
on  January'  16,  1992  (57  FR  1942).  for 
further  information  on  these  disclosure 
requirements.) 

(e)  Prohibition  on  Advance  Release  of 
Funding  Information 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  found  at  24  CFR 
part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  that  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
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making  of  funding  decisioiM  are  limited 
by  part  4  froin  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  binding  decisions,  or  from 
otherwise  giving  any  8f>plicant  an  unfair 
competitive  advantage  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-free 
number.)  The  OfGce  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Coimsel.  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

If)  Prohibition  Against  Lobbyiag 
Activities 

The  use  of  funde  awarded  under  this 
NOFA  is  sttb^  to  the  diedosure 
requirements  and  pn^bitiona  of 
secttoa  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.SC 
1352)  CThe  "Byrd  Amendment")  an<i  the 
impfementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipi«its 
of  fiedsral  contracts,  grants,  or  kmns 
from  Qsing  app>ropriated  fuiuis  for 
kibbying  die  Executlw  or  Legislative 
branches  of  the  federal  government  in 
coniMctioD  with  a  specific  contract, 
grant,  or  kien.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  imless 
the  recipiant  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  SlOO^JOO  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  A  standard 
disclosure  form,  SF-LLL.  "Disclosure 
Form  to  Report  Lobbying",  must  be  used 
to  disclose  lobbying  with  other  than 
Federally  appropriated  funds  at  the  time 
of  application. 

(g)  SecUon  1 12  HUD  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
amended  the  Department  of  Housing 
and  Urban  Development  Act  by  adt&g 
section  13,  which  cootains  two 
provisions  dealing  with  efforts  to 
influence  HUD'S  dedsione  with  respect 
to  financial  assistanca.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  Involved  in  these  efforts — 


those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
i»fkience.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amotmt  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance^ 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (36  FR  22912).  If 
readers  are  involved  in  any  eftuts  to 
influence  the  Department  in  these  vrays, 
they  ue  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.. 

Any  questions  about  the  rule  should 
be  directed  to  the  Director,  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington,  D.C 
20410-3000.  Telephone:  (202)  708-3815 
(TDDA'OICE);  (This  is  not  a  toll-free 
number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

Ch)  Drug-Free  Workplace  Certification 

£a  accordance  with  24  CFR  24.630.  an 
applicant  must  submit  its  Certification 
for  a  Drug- Free  Wmiiplece  (Form  HUD- 
50070). 

D»ted:  April  1,  1994. 
Andrew  CuomOt 

Assistant  Secretary  for  Community  Planning 
and  Development 

Appendix  1.  List  of  HUD  Field  Offices 
(3-16-94) 

Telephone  numbers  for 
Teleconununications  Devices  for  the  Deaf 
(TDD  machines)  are  listed  for  field  offices;  all 
HUD  numbers,  including  those  noted  *,  may 
be  reached  via  TDD  by  daaling  the  Federal 
InfonoBtioii  Relay  Service  on  1-800-S77- 
TDDY  or  (l-800-«77-a339>or  (202)  708- 
9300. 

Atobanio— Jasper  H.  Boatright,  Beacon  Ridge 
Towei.  600  Beacon  Pkwy.  West  Suite  300, 
Birmingham,  AL  35209-3144;  (205)672- 
1230;  TDD  (205)  290-7624. 

AJa$ka — Colleen  Craig.  949  E  36th  Avenue. 
Suite  401,  Anchorage.  AK  99508-4399; 
(907)  271-i684;  TDD  (907)  271-4328. 

Aritona — Diane  LeVan,  400  N.  5th  St.  Suite 
1«00,  Arizona  Center.  Phoenix  AZ  85004; 
(802)  379-«754;  TE©  (602)  379-M61. 

Artonsos— Billy  M.  Parsley.  TC3Y  Tower. 
425  West  Capitol  Ava,  Suite  900,  Little 
Rock.  AR  72201-3488-,  (501)  324-8375< 
TDD  (501)  324-5931. 

Caiiyomia--(Southeml  Herbert  L  Roberts. 
1615  W.  Olympic  Blvd..  Los  Angeles.  CA 
90O15-38OI;  (213)  251-7235;  TDD  (213) 
2$l-703e.  (Northern)  Gordon  H.  McKay, 
450  Golden  Gate  Ave..  P.Q  Box  36003.  San 


Francisco,  CA  94102-3448:  (415)  556- 

5576;  TDD  (415)  556-8357. 
Colorado — Sharon  )ewell.  First  Interstate 

Tower  North.  633  17th  St.,  Denver,  00 

80202-3607;  (303)  872-8414;  TDD  (303) 

872-5248. 
Coonecticuf— Daniel  Kolesar,  330  Main  St. 

Hartford,  CI  O6IO6-I86O1  (203)  240-4508; 

TDD  (203)  240-4522. 
De/oHtire— )ohn  Kane,  Liberty  Sq.  Bid^,  105 

S.  Ttii  St..  Philadelphia,  PA  19106-3392; 

(215)  597-2665;  TDD  (215)  597-5564. 
District  of  Columbia  (and  N4D  and  VA 

suburbs) — )ames  H.  McDaniel.  820  First 

St.  NE,  Washington.  DC  20002;  (202)  275- 

0994;  TIM3  (202)  275-0772. 
Florida— ]amta  N.  Nichol.  301  West  Bay  St. 

Suite  220a  laclcsonviUe.  PL  32202-5121; 

(904)  232-3587;  TDD  (904)  791-1241. 
Georgia — Charles  N.  Straub.  Russell  Fed. 

Bldg..  Room  688.  75  Spring  St..  SW. 

Atlanta,  CA  30303-3388;  (404)  331-5 139>, 

TDD  (404)  730-2654. 
Hawaii  land  Pacific)— Paiti  A.  Nicholaa.  7 

Waterfront  Plaza.  Suite  500.  500  Aia 

Moana  Blvd.,  Honolulu.  HI  96813-4918; 

(808)  541-1327;  TDD  (808)  54V-13SA. 
Idaho-john  G.  Bonham,  520  SW  eth  Ave.. 

Portland.  OR  97204-1596  (503)  328-7018: 

TDD  •  via  1-800-877-8339. 
Illinois— mchard  Wilson.  77  W.  Jackson 

Blvd..  Chicago.  IL  60604-3507;  f312>353- 

1696;  TDD  (312)  353-7143. 
Indiana — Robert  P.  PofEenberger,  151  N, 

Delaware  St,  Indianapolis,  IN  46204-2526; 

(317)  226-5169;  TDD  •  via  i-80O-«77- 

8339. 
Iowa — Gregory  A.  Bevirt,  Executive  Tower 

Centre,  10909  Kfill  Valley  Road,  Omaha, 

NE  68154-3955;  (402)  492-3144;  TDD 

(402)492-3183. 
Kansas — Miguel  MadrigaL  Gateway  Towers 

2,  400  Sute  Ave.,  Kansas  City,  KS  66101- 

2406;  (913)  551-5485;  TDD  (913)  551- 

6972. 
Kentucky— Ben  Cook,  P.O.  Box  1044. 601 W. 

Broadway,  Louisville,  KY  40201-1044; 

(502)  582-5394:  TDD  (502)  582-5139. 
Louisiana — Greg  Hamilton,  P.O.  Box  70288, 

1661  Canal  St..  New  Orieans.  LA  70112- 

2887;  (504)  589-7212;  TDD(504)589- 

7237. 
Mo/ne— David  Lafbnd,  Norris  Cotton  Fed. 

Bldg.,  275  Chestnut  St,  Manchester,  NH 

03101-2487;  (603)  666-7640;  TDD  (603) 

666-7518. 
Mio/y/and— Harold  Young.  10  South  Howard 

Street,  5th  Floor,  Baltimore.  MD  21202- 

0000;  (410)  962-2520x3026;  TDD  (410) 

962-0106. 
Massachusetts — Robert  Paquin.  Thomas  P. 

OTieUL  )r..  Fed.  Bldg..  lOCauseway  St. 

Boston.  MA  02222-1092;  (617)  565-5343; 

TDD  (617)  565-5453. 
Michigan — Richard  Wears,  Patrick 

McNamara  Bldg.,  477  Michigan  Ave., 

Detroit,  MI  48226-2592;  (313)  226-n86; 

TDD  •  via  l-«00-»7>-8339. 
MinnesotD— Shawn  Huckleby,  220  2nd  St 

Sovdi,  Minneapolis.  MN  55401-2195; 

(612>  370-3019;  TDD  (612)  370-3180. 
Mississippi — Jeanie  E.  Smith.  Dr.  A  H. 

McCoy  Fed.  Bldg..  100  W.  Capitol  St. 

Room  910,  Jackson,  MS  39269-1096;  (601) 

965-4765;  TDD  (601)  965-4171. 
Missouri — (Eastern)  David  H.  Long,  1222 

Spruce  St.  St  Louis.  MO  63103-2836; 
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(314)  539-6524;  TDD  (314)  539-6331. 
(Western)  Miguel  Madrigal.  Gateway 
Towers  2.  400  State  Ave..  Kansas  City,  KS  ■ 
66101-2406:  (913)  551-5485;  TDD  (913) 
551-6972. 

Montana — Sharon  Jewell,  First  Interstate 
Tower  North.  633  17th  St.,  Denver.  CO 
80202-3607;  (303)  672-5414;  TDD  (303) 
672-5248. 

Nebraska— Gregory  A.  Bevirt.  Executive 
Tower  Centre.  10909  Mill  Valley  Road, 
Omaha,  NE  68154-3955;  (402)  492-3144; 
TDD  (402)  492-3183. 

Nevada— (Las  Vegas.  Clark  Cnty)  Diane 
LcVan.  400  N.  5th  St..  Suite  1600,  2 
Arizona  Center.  Phoenix,  AZ  85004;  (602) 
379-4754;  TDD  (602)  379-4461. 
(Remainder  of  State)  Gordon  H.  McKay, 
450  Golden  Gate  Ave..  P.O.  Box  36003,  San 
Francisco,  CA  94102-3448;  (415)  556- 
5576;  TDD  (415)  556-8357. 

New  Hampshire— David  Lafond.  Norris 
Cotton  Fed.  Bldg.,  275  Chestnut  St., 
Manchester,  NH  03101-2487;  (603)  666- 
7640;  TDD  (603)  666-7518. 

New  Jersey— Frank  Sagarese,  1  Newark 
Center.  Newark.  NJ  07102;  (201)  622-7900 
X3300;  TDD  (201)  645-3298. 

New  Mexico — R.  D.  Smith.  1600 
Throckmorton.  P.O.  Box  2905.  Fort  Worth. 
TX  76113-2905;  (817)  885-5483;  TDD 
(817)  685-5447. 

New  York— (Upstate)  Michael  F.  Merrill. 
Lafayette  Ct.  465  Main  St.,  Buffalo,  NY 
14203-1780;  (716)  846-5768;  TDD  *  via  1- 
800-e77-«339.  (Downstate)  Joan  Dabelko. 
26  Federal  Plaza,  New  York.  NY  1027&- 
0068;  (212)  264-2885;  TDD  (212)  264- 
0927. 

North  Carolina — Charles  T.  Ferebee.  Koger 
Building.  2306  West  Meadowview  Road, 


Greensboro,  NC  27407;  (910)  547^006; 

TDD  (910)  547-4055. 
North  Dakota— Sharon  Jewell,  First  Interstate 

Tower  North,  633  17th  St.,  Denver,  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 
Ohio— Jack  E.  Riordan.  200  North  High  St.. 

Columbus.  OH  43215-2499;  (614)  469- 

6743;  TDD  (614)  469-6694. 
Oklahoma— Katie  Worsham,  Murrah  Fed. 

Bldg..  200  NW  5th  St.,  Oklahoma  City.  OK 

73102-3202;  (405)  231-4973;  TDD  (405) 

231-4181. 
Oregon— John  G.  Bonham,  520  SW  6th  Ave.. 

Portland,  OR  97204-1596  (503)  326-7018; 

TDD  *  via  1-800-877-8339. 
Pennsylvania — (Western)  Bruce  Crawford, 

Old  Post  Office  and  Courthouse  Bldg.,  700 

Grant  St..  Pittsburgh.  PA  15219-1906;  (412) 

644-5493;  TDD  (412)  644-5747.  (Eastern) 

John  Kane,  Liberty  Sq.  Bldg..  105  S.  7th  St.. 

Philadelphia.  PA  19106-3392;  (215)  597- 

2665;  TDD  (215)  597-5564. 
Puerto  Rico  (and  Caribbean)— Carmen  R. 

Cabrera,  159  Carlos  Chardon  Ave,,  San 

Juan.  PR  00918-1804;  (809)  766-5576;  TDD 

(809)  766-5909. 
Rhode  Island — Robert  Paquin,  Thomas  P. 

O'Neill.  Jr..  Fed.  Bldg.,  10  Causeway  St.. 

Boston.  MA  02222-1092;  (617)  565-5343; 

TDD  (617)  565-5453. 
South  Carolina — Louis  E.  Bradley,  Fed.  Bldg.. 

1835-45  Assembly  St.,  Columbia,  SC 

29201-2480;  (803)  765-5564;  TDD  *  via  1- 

80O-877-6339. 
South  Dakota — Sharon  Jewell,  First  Interstate 

Tower  North.  633  17th  St..  Denver.  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 


Tennessee— Virginia  Peck.  710  Locust  St., 

Knoxville,  TN  37902-2526;  (615)  545- 

4393;  TDD  (615)  545-4559. 
Texas— (Northern)  R.  D.  Smith.  1600 

Throckmorton.  P.O.  Box  2905.  Fort  Worth. 

TX  76113-2905;  (817)  885-5483;  TDD 

(817)  885-5447.  (Southern)  John  T. 

Maldonado.  Washington  Sq.,  800  Dolorosa, 

San  Antonio.  TX  78207-4563;  (210)  229- 

6820;  TDD  (210)  229-6885. 
Utah — Sharon  Jewell.  First  Interstate  Tower 

North.  633  17th  St.,  Denver.  CO  80202- 

3607;  (303)  672-5414;  TDD  (303)  672- 

5248. 
Vermont — David  Lafond,  Norris  Cotton  Fed. 

Bldg..  275  Chestmit  St..  Manchester.  NH 

03101-2487;  (603)  666-7640;  TDD  (603) 

666-7518. 
Virginia- Joseph  Aversano,  3600  W.  Broad 

St..  P.O.  Box  90331,  Richmond.  VA  23230- 

0331;  (804)  278-4503;  TDD  (804)  278- 

4501. 
Washington— John  Peters.  Federal  Office 

Bldg..  909  First  Ave..  Suite  200,  Seattle. 

WA  98104-1000;  (206)  220-5150;  TDD 

(206)  220-5185. 
West  Virginia— Bruce  Crawford,  Old  Post 

Office  &  Courthouse  Bldg  ,  700  Grant  St.. 

Pittsburgh.  PA  15219-1906;  (412)  644- 

5493;  TDD  (412)  644-5747. 
Wisconsin— Lana  J.  Vacha,  Henr>-  Reuss  Fed. 

Plaza,  310  W.  Wisconsin  Ave  ,  Ste.  1380. 

Milwaukee,  WI  53203-2289;  (414)  297- 

3113;  TDD  •  via  1-800-877-8339. 
Wyoming — Sharon  Jewell.  First  Interstate 

Tower  North,  633  17th  St..  Denver.  CO 

80202-3607;  (303)  672-5414;  TDD  (303) 

672-5248. 

(FR  Doc.  94-6544  Filed  4-8-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  50  and  574 

[Docket  No.  R-84-1606;  FR-317a-F-03] 

RIN  2501-AB41 

Housing  Opportunities  for  Persons 
With  AIDS 

agency:  Office  of  the  Secretar>'.  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  is  being  issued 
for  the  Housing  Opportunities  for 
Persons  With  AIDS  (HOPWA)  Program. 
The  program  provides  States  and 
localities  with  resources  and  incentives 
to  devise  long-term  comprehensive 
strategies  for  meeting  the  housing  needs 
of  persons  with  acquired 
immunodeficiency  syndrome  (AIDS)  or 
related  diseases  and  their  families.  The 
propam  authorizes  entitlement  grants 
and  competitively  awarded  grants  for 
housing  assistance  and  services.  This 
final  rule  includes  changes  made  in 
response  to  public  comments. 
EFFECTIVE  DATE:  May  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Richards,  Acting  Director, 
Office  of  Special  Needs  Assistance 
Programs,  (202)  708-^300  (voice);  (202) 
708-2565  (TDD);  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-7000.  (Telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collection 
requirements  for  the  HOPWA  program 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
and  were  assigned  OMB  control  number 
2506-0133. 

U.  Introduction 

A.  Background 

The  Housing  Opportunities  for 
Persons  With  AIDS  (HOPWA)  Program 
was  authorized  by  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901) 
(hereafter  "AHOA").  An  interim  rule 
was  published  in  the  Federal  Register 
on  July  20,  1992  (57  FR  32106),  estab- 
lishing regulations  for  the 
implementation  of  this  new  program  at 
24  CFR  part  574. 

The  nlepartment  received  12  public 
comments  on  the  initial  interim  rule. 
Then  Section  606  of  the  Housing  and 
Community  Development  Act  of  1992, 


106  Stat.  3806  (hereafter  "the  Act") 
made  revisions  to  the  HOPWA  program 
and  directed  the  Department  to  publish 
interim  and  final  rules  to  implement 
those  revisions.  A  second  interim  rule 
was  published  in  the  Federal  Register 
on  December  28, 1992  (57  FR  61736).  It 
contained  responses  to  comments  on  the 
first  Interim  Rule  and  revisions  from  the 
Act. 

In  publishing  a  second  interim  rule, 
the  Department  announced  a  comment 
due  date  of  February  26,  1993.  Thirty- 
one  public  comments  were  received. 
The  comments  were  submitted  by 
persons  representing  nonprofit 
organizations,  local  coalitions  of  AIDS 
organizations,  professional 
organizations.  State  and  local 
governments,  and  the  Bureau  of  Health 
Resources  Development  of  the  U.S. 
Department  of  Health  and  Human 
Services. 

A  number  of  these  comments  were 
highly  supportive  of  those  provisions  of 
the  interim  rule  that  allow  flexibility  in 
the  selection  of  activities.  In  one  view, 
this  flexibility  "makes  it  an  esp>ecially 
valuable  resource,  allowing  local 
jurisdictions  to  tailor  programs  to  their 
specific  circumstances  and  needs." 
Commenters  also  noted  the 
Department's  commitment  to  implement 
this  program  in  a  "non-bureaucratic" 
maimer.  Commenters  supported  the 
inclusion  of  administrative  costs,  the 
allowance  for  HUD  approval  of  formula 
applications  received  before  the  due 
date,  the  provision  exempting  project 
sponsor  selection  from  procurement 
requirements,  and  the  removal  of  the 
applicability  of  housing  quality 
standards  to  short-term  rent,  mortgage, 
and  utility  payments. 

Other  puolic  comments  recommended 
revisions  to  the  interim  rule.  These  are 
addressed  in  this  preamble  along  with 
several  technical  corrections  which 
have  been  identified  through  the 
Department's  experience  in 
administering  this  program. 

B.  Public  Comments.  Technical 
Corrections,  and  HUD  Responses 

1.  Families  Defined — 4  Comments 

Commenters  requested  clarification  of 
the  term  "family"  because  family 
members  can  benefit  from  any  of  the 
eligible  activities  at  §  574.300(b),  except 
for  health  services,  as  provided  at 
§  574.300(b)(7).  Commenters 
recommended  that  the  definition 
include  "the  spouse,  life  partner,  or 
significant  other  person  living  with  the 
person  with  AIDS."  and  that  the 
incomes  of  any  such  persons  be 
included  under  the  household's  income 
for  determining  resident  rent  payinents. 


Other  commenters  recommended  that 
family  be  considered  "any  group  of 
people  who  have  chosen  to  live 
together"  but  that  the  term  would  not 
apply  to  residents  assembled  for  the 
purposes  of  shared  housing. 

Besponse.  The  Department  has  added 
a  definition  of  family  at  §  574.3  of  the 
final  rule.  The  definition  provides  that 
a  family  includes  members  of  a 
household  who  are  related  or  who  are 
determined  to  be  important  to  the  care 
and  well-being  of  the  member  with 
AIDS  or  related  diseases.  It  further 
provides  that  the  surviving  member  or 
members  of  a  family  who  were  living  in 
an  assisted  unit  with  that  person  at  &e 
time  of  death  will  continue  to  receive 
housing  assistance  and  supportive 
services.  The  Department  has 
established  requirements  for  the 
termination  of  assistance  to  surviving 
family  members  at  §  574.310(e)(1), 
including  the  provision  for  a  reasonable 
grace  period  for  continued  eligibility — 
not  to  e.xceed  one  year  from  the  death 
of  the  family  member  with  AIDS. 

Assistance  to  the  family  of  a  person 
with  AIDS  or  related  diseases  is 
authorized  by  section  606(c)(3)  of  the 
Act.  Under  the  final  rule,  which 
includes  family  under  the  definition  of 
"eligible  person,"  housing  assistance 
and  supportive  services  can  be  provided 
for  a  family  member  residing  with  a 
low-income  person  with  AIDS  or  related 
diseases,  except  for  health  services  as 
provided  at  §  574.300(b)(7). 

This  definition  is  similar  to  that 
portion  of  the  Department's  Shelter  Plus 
Care  (S+C)  Program  definition  of  person 
with  disabilities,  found  at  24  CFR  582.5, 
which  "includes  two  or  more  persons 
with  disabilities  Uving  together,  one  or 
more  such  person  living  with  another 
person  who  is  determined  to  be 
important  to  their  care  or  well-being, 
and  the  surviving  member  or  members 
of  any  [such]  household." 

2.  Non-substantial  Rehabilitation — 1 
Comment 

A  commenter  noted  that  the  tenn 
"moderate  rehabilitation"  was  used  in 
one  location  while  the  term  "non- 
substantial  rehabilitation"  was  used 
elsewhere  in  the  interim  rule.  The 
commenter  recommended  using  only 
"non-substantial  rehabilitation"  to 
provide  for  internal  consistency. 

Besponse.  The  Department  agrees  thai 
one  term  should  be  used  throughout  and 
has  replaced  "moderate  rehabilitation" 
with  "non-substantial  rehabilitation"  in 
this  rule  at  §574.3. 

3.  For-Profit  Involvement — 4  Comm«ii  •> 

Commenters  recommended  that  for- 
profit  developers  not  be  excluded  from 
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serving  as  project  sponsors. 
Recommendations  included  their 
serving  directly  as  project  sponsors  or 
working  in  partnership  with  non-profits 
eligible  to  undertake  activities. 
Commenters  felt  that  a  prohibition  on 
for-profits  unnecessarily  restricts 
collaborative  projects  between  AIDS 
services  providers  and  housing 
development  corporations. 

Resfionse.  No  diange  has  been  made. 
The  statute  does  not  authorize  for-profit 
organizations  to  serve  as  project 
sponsors.  Eligible  activities  are  carried 
out  by  the  grantee  itself,  through  any  of 
its  administrative  agencies,  or  by 
contract  with  a  project  sponsor  that  is 
either  a  nonprofit  organization  or  a 
government  housing  agency. 

However,  as  noted  in  the  preamble  to 
the  second  interim  rule,  at  11(B)(6). 
grantees  and  project  sponsors  may 
contract  for  services.  For-profit  entities 
could  provide  those  contracted  services. 

4.  Non-profit  Organizations  Definition — 
2  Comments 

Commenters  were  concerned  that  the 
definition  of  nonprofit  organization  at 
§  574.3  in  paragraph  (4),  which  requires 
an  organization  to  have  "among  its 
purposes  significant  activities  related  to 
providing  services  or  housing  to  persons 
with  AIDS  or  related  diseases."  could 
prevent  experienced  nonprofit  housing 
organizations,  who  lack  such  purposes, 
from  participating  in  an  AIDS  bousing 
project. 

Response.  The  definition  has  been 
retained.  The  definition  conforms  with 
the  statutory  definition  under  section 
606(c)(3)  of  the  Act.  An  organization 
wishing  to  participate  in  HOPWA  could 
establish  this  purpose,  for  instance,  by 
amending  its  by-laws  to  state  that  the 
organization  has  an  AIDS  housing  or 
services  mission. 

Additionally,  as  noted  in  the 
preceding  response,  other  nonprofit 
organizations  which  do  not  serve  as 
project  sponsors  and  for-profit 
organizations  may  provide  contracted 
services. 

5.  State  Applicants — 10  Comments 

Under  State  eligibility  for  formula 
grants,  commenters  noted  that  a  State 
could  qualify  in  one  year  but  become 
ineligible  for  a  grant  in  the  followring 
year.  Commenters  noted  that  once  1,500 
cases  of  AIDS  occur  in  a  metropolitan 
area,  that  area  will  qualify.  Because  the 
number  of  cases  reported  outside 
qualifying  Eligible  Metropolitan 
Statistical  Areas  (EMSAs)  is  used  to 
determine  the  State's  eligibility,  a 
State's  remaining  cumulative  nurabw  of 
cases  of  AIDS  could  drop  below  the 
threshold  1,500  cases.  In  this  case,  the 


State  would  no  longer  be  eligible  to 
receive  a  formula  allocation. 

Commenters  recommended  that,  once 
qualified,  a  State  should  continue  to 
receive  funds  in  future  program 
allocations.  A  concern  was  expressed 
that  the  State,  as  a  Ryan  White  Title  n 
recipient,  is  best  able  to  coordinate 
HOPWA-funded  activities  with  its 
programs  through  community-based 
organizations  and  the  State's  loss  of 
eligibility  as  a  HOPWA  formula  grantee 
would  interfere  with  this  coordination. 

One  commenter  noted  that  when  a 
State  loses  its  eligibility,  perstms 
residing  in  non-formula  metropolitan 
areas  and  rural  areas  are  deprived  of 
assistance  because  of  where  they  reside. 
The  commenter  recommended  that 
HOPWA  funds  be  awarded  on  morbidity 
in  non-metropolitan  areas  and  States  or 
that  States  receive  funding  to  respond  to 
needs  in  smaller  cities  and  mnl  areas. 

Response.  No  change  was  made.  The 
regulations  at  §  574.130  conform  with 
the  formula-based  allocation  specified 
in  the  statute.  Section  854(c)  of  AHOA 
stipulates  that  any  State  with  more  that 
1.500  cases  of  AIDS,  "outside  of 
metropolitan  statistical  areas"  qualifies 
for  a  formula  allocation.  Jurisdictions 
not  qualifying  for  formula  grants  are 
eligible  to  apply  for  competitively 
awarded  funds  under  §  574.200. 

6.  High  Cost  Allocations— 1  Comment 

The  commenter  requested  that  the 
funding  level  for  the  program  be 
increased,  that  allocations  reflect  the 
demo^phics  of  the  epidemic,  and  that 
additional  funds  be  allocated  to  high- 
cost  areas. 

Response.  Section  854(c)  of  AHOA 
does  not  authorize  additional  allocation 
factors,  such  as  supplemental  funds  for 
high-cost  areas.  The  formula,  however, 
does  provide  for  demographic  factors  in 
allocating  funds  to  those  areas  with  the 
largest  rejwrted  number  of  cases  and 
incidence  of  AIDS. 

7.  County  Governments— 7  Comments 

Commenters  raised  concerns  with  the 
provision  at  §  574.100  of  the  second 
Interim  Rule  that  requires  the  most 
populous  city  that  has  an  approved 
comprehensive  housing  affordability 
strategy  serve  as  the  grantee  for  an 
EMSA.  Commenters  noted  that  under 
the  initial  Interim  Rule,  the  EMSA 
applicant  designaticm  process  resulted 
in  the  designation  of  a  number  of  county 
governments  to  serve  as  the  appUcant 
for  the  fiscal  year  1992  formula  grants. 
Commenters  recommended  a  return  to 
the  designation  process  of  the  initial 
interim  rule  or  allow  for  designating 
another  Community  Development  Block 
Grant  (CDBG)  entitlement  community  to 


serve  as  the  applicant  by  the  mutual 
agreement  with  the  EMSA  community. 
The  Health  Resources  and  Services 
Administration,  HHS,  recommended 
that  HUD  review  its  ability  to  continue 
funding  those  entities  receiving 
HOPWA  grante  as  this  could  help 
ensure  coordination  with  the 
community-based  HIV  services  funded 
through  the  Ryan  White  CARE  Act. 

Response.  No  change  was  made.  The 
rule  conforms  with  a  specific  statutory 
requirement  at  section  606(d)(2)  of  the 
Act  to  allocate  formula  awards  to  the 
most  populous  city  in  each  EMSA. 

8.  Clarification  of  Coordination — 4 
Comments 

Commenters  recommended  a  dearer 
delineation  of  the  organizations  that 
should  be  consulted  in  a  grantee's 
application  planning  process. 

Response.  The  Department  agrees  and 
the  application  requirements  at 
§  574.160(c)(5)  have  been  revised 
accordingly.  The  similar  provision  for  a 
competitive  grant  application  was  also 
revised  at  §  574.240(c)(6). 

9.  Limitation  on  Supportive  Services — 
1  Comment 

A  commenter  expressed  concern  that 
a  number  of  eligible  activities,  such  as 
supportive  services,  short-term  rent, 
mortgage  and  utility  payments,  and 
operating  costs,  dilute  the  effectiveness 
of  the  program  in  addressing  long-term 
strategies  and  in  providing  needed 
bousing  assistance.  The  commmiter 
recommended  that  the  rule  limit  the  use 
of  funds  for  supportive  services  and 
short-term  supported  housing. 

Response.  The  rule  has  not  been 
changed.  The  statute  describes  a  broad 
range  of  eligible  activities  and  states  that 
its  purpose  is  to  provide  States  and 
localities  with  resources  and  incentives 
to  devise  long-term  comprehensive 
strategies  for  meeting  the  housing  needs 
of  persons  with  AIDS  and  their  families 
at  §  574.1.  The  choice  of  which 
HOPWA-assisted  activities  address  the 
needs  of  eligible  persons  is  a 
determination  that  should  be  made  by 
States  and  localities. 

10.  Personal  Assistance  as  a  Supportive 
Service — 1  Comment 

A  commenter  recommended  that  the 
supportive  services  activities  at 
§  574.300(b)(7)  also  include  personal 
assistance,  i.e.,  assistance  with  personal 
care  and  activities  of  daily  living,  so  that 
such  assistance  could  enable  an 
individual  to  avoid  institutionalization. 
In  addition,  the  commenter  indicated 
that  including  personal  assistance  as  an 
eligible  supportive  service  is  needed  if 
the  provision  for  intensive  services,  at 


17196         Federal  Register  /  Vol.  59.  No.  69  /  Monday,  April  11,  1994  /  Rules  and  Regulations 


§  574.310(a),  is  strictly  interpreted  as 
services  that  are  delivered  away  from 
the  person's  residence. 

Response.  The  Department  believes 
that  the  term  "day  care  and  intensive 
care  when  required"  could  have  been 
interpreted  to  include  "personal 
assistance."  However,  this  final  rule 
does  include  personal  assistance  as  an 
eligible  activity  at  §  574.300(b)(7).  to 
avoid  confusion.  Further,  the  rule  does 
not  prevent  intensive  care  from  being 
delivered  at  a  person's  residence  at 
§  574.310(a). 

11.  Technical  Assistance— 4  Comments 

Commenters  requested  that  the 
authorization  for  technical  assistance  for 
community  residences  be  broadened  to 
apply  to  other  eligible  activities, 
especially  acquisition  and  rehabilitation 
of  other  types  of  facilities. 

Response.  The  rule  has  not  been 
changed.  Section  861(c)(1)(C)  of  AHOA 
provides  the  only  authorization  for 
technical  assistance  in  the  Act.  and  it 
only  authorizes  technical  assistance  for 
establishing  and  operating  a  community 
residence.  The  rule  at  §  574.300(b)(9) 
implements  this  eligible  activity,  as 
authorized. 

12.  Administrative  Expenses — 15 
Comments 

Commenters  expressed  concern  with 
the  seven  percent  limitation  on 
administrative  expenses  of  project 
sponsors  at  §  574.300(b)(10).  Under  that 
section,  administrative  costs  include  the 
costs  of  staff  necessary  to  carry  out 
eligible  activities.  Commenters  stated 
that  this  provision  hinders  their 
activities  and  reduces  program 
flexibility. 

Response.  The  Department  has 
modified  the  language  of  the  final  rule 
for  this  section  with  respect  to  allowable 
administrative  costs  of  project  sponsors 
and  added  a  definition  of  administrative 
costs  at  §^574.3.  The  1992  statutory 
amendment  for  the  first  time  authorized 
the  allowance  of  administrative  costs  on 
a  program-wide  basis.  The  purpose  was 
clearly  not  to  diminish  the  eligibility  of 
any  costs  eligible  before  the 
amendment,  but  to  provide  for  the  cost 
to  grantees  and  project  sponsors,  subject 
to  the  seven  and  three  percent  caps,  of 
operating  the  program. 

Consistent  with  this  purpose,  the 
subject  heading  of  section  606(f)(2)  of 
the  Act  authorizing  these  types  of  costs, 
and  the  overall  language  of  the 
subsection,  the  Department  believes  that 
the  inclusionary  reference  to  staff  costs 
with  respect  to  project  sponsors  is  to  be 
construed  not  as  words  of  limitation  on 
previously  eligible  costs,  but  as  an 
expansion  of  Aat  authority.  The  final 


rule  therefore  authorizes  a  project 
sponsor  to  expend  up  to  7  percent  of  the 
amount  received  from  a  grantee  for 
administrative  costs  (as  that  term  is 
defined  in  §  574.3),  including  such 
administrative  costs  incurred  by  its  staff 
in  carrying  out  eligible  activities.  This 
new  authority  is  not  intended  to 
diminish  the  allowance  of  costs  for  the 
activities  listed  in  §  574.300  previously 
eligible,  whether  such  activities  are 
carried  out  by  staff  of  the  project 
sponsor  or  otherwise. 

13.  Voluntary  Nondenominational 
Prayer — 3  Comments 

Commenters  objected  to  the 
allowance  for  voluntary 
nondenominational  prayer  at 
§574.300(c)(l)(i)(C).  They  stated  that 
there  is  no  truly  inclusive 
"nondenominational"  prayer  and  that 
the  principles  of  separation  of  church 
and  state  and  non-discrimination  based 
on  religious  belief  are  at  issue.  They 
recommended  that  this  allowance  be 
removed,  that  the  provisions  be 
rewritten  similar  to  the  Community 
Development  Block  Grant  (CDBG) 
program,  or  that  it  be  amended  to  refer 
to  board  meetings  at  which  HOPWA- 
funded  client  services  are  not  provided. 

Response.  The  exception  which 
allows  for  voluntary  prayer  before 
meetings  has  been  deleted.  The 
remaining  prohibitions  in  the  final  rule 
are  the  same  as  those  used  for  the  CDBG 
program  at  24  CFR  570.200(j)(3)(iii). 

14.  Payments  for  Supportive  Services — 
1  Comment 

One  commenter  asked  if  payments  for 
health  costs  must  be  made  by  the 
beneficiary's  primary  health  provider 
under  an  existing  insurance  policy, 
prepaid  health  plan,  or  other  existing 
compensation  before  HOPWA  funds 
may  be  used  for  such  costs. 

Response.  The  final  rule  newly 
establishes  an  order  of  payments  for 
health  costs  at  §  574.310(a).  The  rule 
provides  that,  before  expending 
HOPWA  funds  for  health  related  items 
and  services,  the  grantee  must  seek 
payment  for  these  items  or  services 
under  State  compensation  programs, 
insurance  policies,  any  Federal  or  State 
heakh  benefits  program,  or  a  prepaid 
health  service  plan. 

This  provision  is  similar  to  that  used 
for  Ryan  White  CARE  Act  program  (42 
U.S.C.  300ff-15)  in  providing  HIV- 
related  services.  The  Department 
supports  the  coordination  of  these 
related  programs  in  addressing  health 
care  needs  of  persons  with  AIDS  or 
related  diseases  and  in  addressing  their 
housing  needs.  This  new  HOPWA 
provision  will  ensure  that  HOPWA 


funds  are  used  for  health  costs  only  in 
the  absence  of  payments  that  are  made 
or  can  reasonably  be  expected  to  be 
made,  for  an  item  or  service  under  any 
State  compensation  program,  an 
insurance  policy,  any  Federal  or  State 
health  benefits  program,  or  a  plan  that 
provides  health  services  on  a  prepaid 
basis. 

15.  Housing  Quality  Standards— 2 
Comments 

Commenters  favored  a  provision  of 
the  second  interim  rule  that  clarified 
that  Housing  Quality  Standards  (HQS) 
at  §  574.310(b)  are  not  applicable  to 
short-term  rent,  mortgage,  and  utility 
payments.  Commenters  requested  that 
HUD  specify  that  this  provision 
exempting  the  grants  from  HQS  applies 
to  fiscal  year  1992  grants. 

Response.  The  1992  HOPWA  grant 
agreements  provide  for  the  applicability 
of  the  program's  statute  and  regulations 
as  they  may  be  amended  from  time  to 
time.  Thus,  the  second  interim  rule  did 
apply  to  the  fiscal  year  1992  grants,  and 
this  final  rule — with  the  exemption  for 
short-term  rent,  mortgage  and  utility 
payments — will  also  apply  to  them.  No 
change  in  the  rule  is  needed  to  produce 
this  result. 

16.  Resident  Rent  Payments 

HUD  is  making  a  technical  correction 
at  §  574.310(d)  to  clarify  that  resident 
rent  payments  are  not  required  for  short- 
term  supported  housing.  Since  the 
purpose  of  this  activity  is  to  address 
emergency  and  temporary  needs  to 
prevent  homelessness  by  providing 
short-term  rent,  mortgage,  and  utility 
payments,  a  requirement  for  resident 
rent  payments  is  inconsistent  with  the 
nature  of  this  activity. 

Such  payments  continue  to  be 
required  for  persons  receiving  project- 
or tenant-based  rental  assistance,  at 
§  574.300(b)(5),  and  for  persons  residing 
in  any  rental  housing  assisted  under  this 
program,  including  single-room 
occupancy  (SRO)  dwellings,  community 
residences,  and  other  housing  facilities. 

The  Department's  technical  correction 
on  short-term  supported  housing  is 
based  on  its  review  of  section  858  of 
AHOA  which  authorizes  that  activity. 
Section  858  differs  from  sections  859, 
860,  and  861,  which  authorize  the  other 
eligible  housing  activities,  as  it  does  not 
require  such  payments  or  require  that 
the  assistance  be  provided  in  the 
manner  provided  for  under  Section  8, 
which  includes  a  resident  rent  payment 

17.  Community  Residence  Service 
Agreement — 3  Comments 

Commenters  supported  a  correction 
made  by  the  Department  in  the  second 
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Interim  Rule  regarding  a  requirement  for 
a  written  services  agreement  for 
community  residences,  at  §  574.340(b). 
However,  the  commenters  viewed 
subsections  (b)  (1)  and  (2)  as 
inconsistent  if  both  are  required. 

Response.  The  Rule  has  been  changed 
to  clarify  the  components  of  the 
grantee's  certification  of  a  written 
services  agreement  that  is  required  by 
section  861(d)(1)  of  AHOA.  The 
Department  disagrees  that  the  two 
sections  were  inconsistent  under  the 
second  Interim  Rule.  However,  in 
reviewing  the  requirements  of  the 
written  services  agreement,  the 
Department  finds  that  a  clearer 
statement  of  the  three  required 
components  will  improve 
understanding  and  use  of  these 
components.  The  Final  Rule  requires 
the  grantee  to  obtain  and  keep  on  file: 

(1)  Either  a  certification  that  the 
grantee  is  carrying  out  the  required 
supportive  services  itself,  or  a 
certification  that  it  has  a  written 
services  agreement  with  a  project 
sponsor  or  contracted  service  provider 
to  provide  the  services  at  a  community 
residence;  and 

(2)  Either  a  certification  that  the 
grantee  has  sufficient  funds  for  these 
services,  or  a  certification  that  it  has  on 
file  an  analysis  of  the  needed  service 
level,  a  statement  of  which  entity  will 
provide  the  services,  and  a  statement  of 
how  the  services  will  be  funded;  and 

(3)  Either  a  certification  that  the 
grantee  is  eligible  to  provide  the 
services,  or  a  certification  that  the 
project  sponsor  or  service  provider  is 
qualified  to  provide  the  services. 

18.  Approval  of  Local  Government — 3 
Comments 

Commenters  requested  the  removal  of 
the  requirement  at  §  574.420(b)  for  local 
goverrunent  approval  of  project 
sponsors  that  carry  out  activities  in  that 
locality  under  a  State  grant.  The 
commenters  indicated  that  this  was  a 
potential  roadblock  in  the  State's 
program  which  invites  a  local 
government  to  violate  the  spirit  of  the 
Fair  Housing  Amendments  Act  of  1988 
by  trying  to  block  the  development  of 
housing  for  persons  with  AIDS. 

Response.  The  rule  implements  a 
requirement  of  section  606(d)(2)  of  the 
Act  for  local  approval  and,  therefore, 
cannot  be  changed.  This  provision  does 
not  affect  the  grantee's  responsibility  to 
comply  with  the  Fair  Housing 
Amendments  Act  and  the  Department 
will  continue  to  ensure  that  that  Act  is 
not  violated. 


19.  Timely  Expenditures — 5  Comments 

Conunenters  expressed  concern  with 
the  provision  allowing  HUD  to 
deobligate  unexpended  funds  after  three 
years  at  §  574.540.  Commenter 
recommendations  include: 

(a)  In  the  absence  of  a  statutory  limit, 
the  three  year  period  be  eliminated, 
especially  for  projects  with  significant 
construction  costs  and  considering  that 
some  other  HUD  programs  use  longer 
expenditure  periods. 

(b)  Since  some  activities  v\ill  take 
longer  than  3  years  to  accomplish,  HUD 
should  grant  waivers  in  cases  where  the 
sponsor  is  acting  in  a  timely  and 
responsible  manner. 

(c)  Since  some  activities  will  be  more 
lengthy  due  to  complex  financing 
structures  or  community  opposition, 
allow  streamlined  HUD  Regional  Office 
approval  of  waivers  to  extend  the  period 
in  cases  of  good  faith  effort. 

Response.  The  rule  has  not  been 
changed.  The  Department  does  not  agree 
with  the  comments  that  construction  or 
rehabilitation  of  facilities  should  be 
expected  to  exceed  the  three  year  period 
for  the  use  of  funds  under  §  574.540. 
Timely  use  of  these  funds  is  an 
important  element  in  addressing  the 
urgent  needs  that  are  not  being  met  by 
available  public  and  private  sources  as 
established  by  section  854(d)(5)  of 
AHOA.  The  Department  intends  to  fully 
implement  this  provision. 

20.  Program  Years— 1  Comment 

A  commenter  requested  that  the 
program  year,  which  runs  from  the 
signing  date  of  a  grant  agreement,  be 
made  more  flexible  for  the  purposes  of 
reporting  on  atitivities  at  §  574.520.  The 
commenter  recommended  that  allowing 
grantees  discretion  in  selecting  the  start 
date  could  improve  their  program 
coordination  with  other  programs  and 
reduce  administrative  burdens  in 
reporting. 

Response.  The  rule  has  not  been 
changed  because  the  Department  allows 
flexibility  for  setting  the  dates  of 
program  years  under  both  types  of 
HOPVVA  grants.  Grantees  for  formula 
awards  establish  their  program  year  by 
initiating  the  expenditure  of  funds 
following  the  signing  of  a  grant 
agreement.  A  formula  grantee  may 
shorten  or  lengthen  a  program  year  by 
advance  written  notice  to  their  HUD 
Field  Office.  Grantees  for  competitive 
grants  may  set  the  operating  start  date 
for  their  program  on  a  date  up  to  four 
months  following  the  date  of  the  signing 
of  a  grant  agreement.  Both  types  of 
grantees  will  describe  the  use  of  these 
funds  annually  in  performance  reports 
as  required  by  §  574.520  under  their 
respective  program  year  dates. 


21.  Conflict  of  Interest— 4  Comments 

In  the  context  of  requirements  for 
cooperation  with  local  governments  at 
§  574.160(c)(5).  commenters 
recommended  that  the  rule  clarify  the 
roles  of  local  governments,  provider 
agencies,  and  the  Ryan  White 
Committee  in  light  of  the  conflict  of 
interest  provision  at  §  574.625. 

Response.  Although  the  related 
application  requirements  were  revised, 
as  noted  above  in  item  8,  further 
changes  have  not  been  made  in  the 
conflict  of  interest  provision.  The 
relationships  of  the  entities  described 
will  vary  for  each  grant  based  on  that 
grantee's  program  design.  Conflict  of 
interest  questions  in  these  situations  are 
governed  by  §  574.625  of  the  final  rule. 
These  procedures  determine  the  conflict 
of  interest  for  persons  involved  in  an 
assisted  activity.  Procedures  are  also 
provided  for  granting  exceptions  which 
involve  public  disclosure  of  the  conflict 
and  nonviolation  of  State  or  local  law. 

22.  Minor  Technical  Corrections 

The  Department  has  made  four  minor 
technical  corrections  in  the  final  rule. 
First,  there  is  extensive  discussion  of 
the  term  "eligible  person"  in  §§  574.140 
and  574.220.  as  well  as  a  definition  of 
the  term  in  §  574.3.  The  definition  at 
§  574.3  has  been  expanded  to  include 
the  special  eligibiUty  provisions 
applicable  for  receipt  of  housing 
information  services  and  for  outreach 
and  educational  activities.  Sections 
574.140  and  574.220  are  removed,  since 
they  are  redundant  now  that  the 
definition  of  eligible  person  has  been 
moved  to  the  definitions  section. 

Second,  the  phrase  "rent,  mortgage,  or 
utility  payments"  in  §  574.330  (in  the 
first  paragraph  and  in  paragraphs  (a)(1) 
and  (d))  has  been  replaced  with  the 
phrase  "rent,  mortgage,  and  utiUty 
payments",  to  provide  consistency  with 
the  term  used  in  the  list  of  eligible 
activities  in  §  574.300(b)(6). 

Third,  at  §  574.655,  the  Department  is 
clarifying  that  the  Davis-Bacon  Act 
(prevailing  wage  rate  requirements)  does 
not  generally  apply  to  this  program. 

Fourth,  the  termination  of  assistance 
provision  at  §  574.310(e)  was  clarified  to 
provide  participants  with  the 
opportunity  to  confront  opposing 
witnesses  and  to  be  represented  by 
counsel  under  these  procedures. 

23.  Environmental  Provisions 

The  first  interim  rule  published  to 
establish  this  program  contained 
revisions  to  24  CFR  part  50  to  reflect  the 
Department's  determination  that  the 
decision  point  in  the  program  to  which 
envirorunental  review  responsibility 
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would  attach  was  when  specific 
properties  are  identified  for  use  under 
the  grant  (not  before  award  of  the  grant). 
As  noted  in  the  second  interim  rule  for 
this  program,  at  57  FR  61739,  there  were 
no  public  comments  received 
concerning  the  revisions  to  pmrt  50. 
Therefore,  this  rule  adopts  as  final  the 
changes  made  in  the  first  interim  rule 
published  on  July  20.  1992  (57  FR 
32110-  32111):  the  addition  of 
§§50.3(i).  50.17(i),  and  50.19  (as  revised 
at  58  41337,  August  3.  1993).  and  the 
revision  to  §  50.20(o). 

24.  Removal  of  Publication  Requirement 
For  Entitlement  Grants 

The  Department  has  decided  that 
publishing  an  annual  announcement  of 
allocations  to  those  jurisdictions  that 
qualify  for  formula  allocations  is  a 
needless  expense,  since  direct 
notification  of  the  jurisdictions  is  more 
efficient  and  provides  them  with  all  the 
materials  necessary  to  apply  for 
funding.  Therefore,  references  to 
publication  of  an  announcement  of 
allocations  has  been  removed  from 
§§  574.2(a),  574.100,  and  574.160(b). 

IQ.  Findings  and  Certifications 

A  Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  to  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

fl.  Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under  the 
Executive  Order  on  Regulatory  Planning 


and  Review  (E.O.  12866)  issued  by  the 
President  on  September  30, 1993.  Any 
changes  made  to  the  rule  as  a  result  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  Is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  St..  SW. 
Washington.  DC. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
limited  to  States  and  metropolitan 
statistical  areas  with  a  relatively  large 
cumulative  number  of  cases  of  persons 
with  AIDS. 

D.  Semiannual  Agendo  of  Rules 
This  rule  was  listed  as  sequence 

number  1476  under  the  Office  of  the 
Secretary  in  the  Department's 
Samiannual  Agenda  of  Regulations, 
published  on  October  25, 1993  (58  FR 
56402,  56417)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

E.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
b^ween  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
Rule  is  not  subject  to  review  under  the 
Order.  The  rule  authorizes  entitlement 


grants  to  a  limited  number  of  States  and 
metropolitan  areas  and  authorizes 
competitively  awarded  grants  under  a 
limited  statutory  allocation  for  housing 
assistance  and  services  for  the  Housing 
Opportunities  for  Persona  vvitb  AIDS 
program,  but  the  grants  are  administered 
locally. 

F.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606.  the  Family,  has  determined  that 
this  rule,  to  the  extent  the  funds 
provided  under  it  are  directed  to 
families,  has  the  potential  for  a 
beneficial  Impact  on  family  formation, 
maintenance  and  general  well-being. 
The  program  provides  housing 
assistance  and  services  for  individuals 
with  acquired  immunodeficiency 
syndrome  or  related  diseases  and  their 
famihes  and  defines  the  term  eligible 
person  to  include  the  family  of  a  person 
with  fJDS  at  related  diseases.  Such 
assistance  will  help  enable  those 
families  with  a  participating  member 
who  has  AIDS  to  live  In  decent,  safe, 
and  sanitary  housing  and  receive  the 
supportive  services  necessary  to  assist  a 
person  with  AIDS  to  live  independently. 
Since  the  impact  on  the  family  is 
beneficial,  no  further  review  is 
considered  necessary. 

H.  Public  Reporting  Burden 

The  Information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements: 


Table  1 .— Tabui-at)on  of  Annual  Reporting  Burden 


Description  o»  intofmation  coiiection 


AppOcatiom  to  HUD: 

—State  entitlements  ... 
— Loca»  unit  tbr  EMSA 
— Ck>mpet>tive  awards 

AnnuaJ  report  to  HUO 

Waivef  requests  to  HUD  __ 


Amendments  submitted 


Umfomi  Retocation  Act  appeals  process 
Environmertfal  review  recordkeeping  .._.. 

Total  burden  _. 


Provtsioo  of  interim 
rule 


§574.160 

§574.160 

§674.240 

§674.520 

§574.4, 
§  574.310(c), 
§  574.330(b). 
§574.180, 
§574.260. 

§574.630 

§674.510  _ 


Number  of 
respondents 


17 

33 

100 

117 

4 


40 

5 
75 


Numt)er  of 
responses 
per  re- 
spondent 


Total  annual 
responses 


17 

33 
100 
117 

4 


40 

5 
75 


Hours  per 
response 


20.0 
20.0 
44.0 
65.0 
4.0 


4.0 

2.0 
4.0 


Total  hours 


340 

660 

4.400 

7.605 

16 


160 

10 
300 


13,491 
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I.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  the 
Housing  Opportunities  for  Persons  with 
AIDS  program  is  14.241. 

List  of  Subjects 

24  CFB  Part  50 

Environmental  protection, 
Environmental  assessments, 
Environmental  impact  statements, 
Environmental  policies  and  review 
procedures. 

24  CFR  Part  574 

AIDS,  Community  facilities.  Disabled. 
Emergency  shelter,  Grant  programs- 
health  programs.  Grant  programs- 
housing  and  community  development. 
Grant  programs-sodal  programs. 
Homeless,  Housing,  Low  and  moderate 
income  housing.  Nonprofit 
organizations.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance. 

Accordingly,  parts  50  and  574  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended,  as  follows: 

PART  50-PROTECTlON  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  3535(d),  4332;  and 
Executive  Order  11991,  42  FR  26967  (May 
24. 1977). 

2.  This  rule  adopts  without  change  as 
final  the  amendments  made  to  §§  50.3(i) 
and  50.17,  as  they  were  published  in  the 
interim  rule  on  July  20, 1992  (57  FR 
32110). 

3.  Sections  50.19  and  50.20  are 
adopted  as  final  as  they  were  published 
on  July  20,  1992  (57  FR  32110),  as 
amended  on  August  3, 1993  (57  FR 
41337). 

PART  574— HOUSINQ 
OPPORTUNITIES  FOR  PERSONS  WITH 
AIDS 

4.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Auttiority:  42  U.S.C  12901-12912. 

5.  Part  574,  as  published  on  December 
28, 1992  (57  FR  61736).  is  adopted  as 
final  with  the  following  amendments: 

a.  In  §  574.2,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 


Federal  Register;  and  the  amount  of 
funds  available  for  formula  allocations 
will  be  specified  in  a  written  notice  to 
the  entities  eligible  for  such  allocations. 


b.  In  §  574.3.  the  definition  of 
"moderate  rehabilitation"  is  removed; 
new  definitions  of  "administrative 
costs",  "family",  and  "non-substantial 
rehabilitation"  are  added;  and  the 
definition  of  "eligible  person"  is 
revised;  to  read  as  follows: 

§574.3    Definitions. 

•  •        *        ♦        • 

Administrative  costs  mean  costs  for 
general  management,  oversight, 
coordination,  evaluation,  and  reporting 
on  eligible  activities.  Such  costs  do  not 
include  costs  directly  related  to  carrying 
out  eligible  activities,  since  those  costs 
are  eligible  as  part  of  the  activity 
delivery  costs  of  such  activities. 

•  •         •         •        • 

Eligible  person  means  a  person  with 
acquired  immunodeficiency  syndrome 
or  related  diseases  who  is  a  low-income 
individual,  as  defined  in  this  section, 
and  the  person's  family.  A  person  with 
AIDS  or  related  diseases  or  a  family 
member  regardless  of  Income  is  eligible 
to  receive  housing  information  services, 
as  described  in  §  574.300(b)(1).  Any 
person  living  in  proximity  to  a 
community  residence  is  eligible  to 
participate  in  that  residence's 
community  outreach  and  educational 
activities  regarding  AIDS  or  related 
diseases,  as  provided  in  §  574.300(b)(9). 

•  •        *        •        • 

Family  means  a  household  composed 
of  two  or  more  related  persons.  The 
term  family  also  includes  one  or  more 
eligible  persons  living  with  another 
person  or  persons  who  are  determined 
to  be  Important  to  their  care  or  well 
being,  and  the  surviving  member  or 
mernbers  of  any  family  described  in  this 
definition  who  were  living  in  a  unit 
assisted  under  the  HOPWA  program 
with  the  person  with  AIDS  at  the  time 
of  his  or  her  death. 


S  674.2 

(a)  •  •  •  The  amount  of  funds 
available  for  competitive  grants  will  be 
specified  in  a  Notice  of  Funding 
Availability  (NOFA).  published  in  the 


Non-substantia]  rehabilitation  means 
rehabilitation  that  involves  costs  that 
are  less  than  or  equal  to  75  percent  of 
the  value  of  the  building  after 
rehabilitation. 


9574.100    [Anwnded] 

c  In  §  574.100,  paragraph  (b)  is 
removed,  and  the  paragraph  designation 
"(a)"  for  the  remaining  paragraph  is 
removed. 

1574.140    [Rwnoved] 
d.  Section  574.140  is  removed. 


e.  In  §574.160.  paragraphs  (b)  and 
(c)(5)  are  revised,  to  read  as  follows: 

§574.160    Application  requirements. 
*         •         •         •         * 

(b)  Application  requirements.  To 
receive  a  grant,  a  State  or  city  applicant 
for  an  EMA  applying  for  a  formula  grant 
award  on  the  oasis  of  an  allocation 
under  §  574.130  must  submit  an 
application  that  meets  the  requirements 
of  paragraph  (c)  of  this  section,  and  the 
application  must  be  submitted  within 
the  time  period  established  by  HUD. 
HUD  will  send  each  qualifying  city  and 
eligible  State  a  written  notice,  which 
shall  include: 

(1)  A  statement  of  the  amount  of  the 
allocation  for  which  the  city  or  State  is 
eligible  to  apply; 

(2)  The  application  package,  which 
provides  specific  application 
requirements  and  guidance; 

(3)  Designation  of  the  time  and  the 
place  for  submitting  a  completed 
application;  and 

(4)  If  applicable,  the  identity  of  the 
EMA  or  the  area  of  the  State  for  which 
the  city  or  State  is  invited  to  apply. 

(c)«   *   •  ^*^' 

(5)  (i)  For  State  and  city  applicants,  a 
description  of  efforts  that  have  been  or 
will  be  taken  to  coordinate  proposed 
activities  with: 

(A)  State  and  local  government 
agencies  responsible  for  providing  State 
or  locally  funded  assistance  and 
services  to  persons  with  AIDS  or  related 
diseases;  and 

(B)  Government  agencies  and 
nonprofit  organizations  that  are 
administering  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1990  (42  U.S.C.  300) 
and  other  related  Federal  programs. 

(ii)  In  addition,  for  city  applicants,  a 
description  of  efforts  that  have  been  or 
will  be  taken  to  coordinate  proposed 
activities  with  other  units  of  general 
local  government  located  within  the 
eligible  metropolitan  statistical  area: 

(A)  To  address  needs  within  that  area; 
and 

(B)  To  consult  with  and  involve  in  the 
application's  proposed  activities,  the 
area  community-based  nonprofit 
organizations  which  are  experienced  in 
caring  for  persons  with  AIDS  and  the 
area  organizations  which  represent 
persons  with  AIDS; 


§574.220    [Removed] 

f  Section  574.220  is  removed. 

g.  Section  574.240  is  amended  by 
revising  paragraph  (c)(6),  to  read  as 
follows: 

§574.240    AppMcattoniequtrwnents. 
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(c)-  •  • 

(6)  (i)  A  description  of  efforts  that 
have  been  or  will  be  taken  to  coordinate 
proposed  activities  with: 

(A)  State  and  local  government 
agencies  responsible  for  providing  State 
or  locally  funded  assistance  and 
services  to  persons  with  AIDS  or  related 
diseases;  and 

(B)  Government  agencies  and 
nonprofit  organizations  that  are 
administering  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1990  (42  U.S.C  300) 
and  other  related  Federal  programs. 

(ii)  In  addition,  a  description  of  efforts 
that  have  been  or  will  be  taken  to 
consult  with  and  involve  in  the 
application's  proposed  activities, 
community-based  nonprofit 
organizations  which  are  experienced  in 
caring  for  persons  with  AIDS  and 
organizations  which  represent  persons 
with  AIDS; 

h.  In  §  574.300,  paragraph  (a)  is 
amended  by  removing  the  word 
"hopelessness"  and  adding  in  its  place 
the  word  "homelessness";  paragraph 
(c)(l)(i)(C)  is  amended  by  removing  the 
words  "(which  term  does  not  include 
voluntary  nondenominational  prayer 
before  meetings)";  and  paragraphs  (b)(7) 
and  (b)(10)(il)  are  revised  to  read  as 
follows: 

{574.300    ENgfttoaclMtiM. 

(b)  Activities.  •   *  * 

(7)  Supportive  services  including,  but 
not  limited  to,  health,  mental  healUi, 
assessment,  permanent  housing 
placement,  drug  and  alcohol  abuse 
treatment  and  counseling,  day  care, 
personal  assistance,  nutritional  services, 
intensive  care  when  required,  and 
assistance  in  gaining  access  to  local. 
State,  and  FeoOTa]  government  benefits 
and  services,  except  that  health  services 
may  only  be  provided  to  individuals 
with  acquired  immunodeficiency 
s]nidrome  or  related  diseases  and  not  to 
family  members  of  these  individuals; 

(10)  Administrative  expenses: 


(ii)  Each  project  sponsor  receiving 
amoimts  from  grants  made  under  this 
program  may  use  not  more  than  7 
percent  of  the  amounts  received  for 
administretive  costs. 


1.  Section  574.310  is  amended  by 
retitling  paragraph  (a)  and  redesignating 
it  as  "(a)(1)  General";  by  adding  a  new 
partgraph  (a)(2);  by  adding  the  phrase 
"Except  for  persons  in  short-term 
supported  housing,"  at  the  beginning  of 
the  first  sentence  of  paragraph  (d) 
introductory  text;  and  by  revising 
paragraph  (e),  to  read  as  follows: 

§574.310    GenefBi  standards  for  tllgible 
houttng  activities. 

•  *        •        •        • 

(a)  •  •   • 

(2)  Payments.  The  grantee  shall 
ensure  that  grant  funds  will  not  be  used 
to  make  payments  for  health  services  for 
any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  or  service: 

(i)  Under  any  State  compensation 
program,  under  an  insurance  policy,  or 
under  any  Federal  or  State  health 
benefits  program;  or 

(il)  By  an  entity  that  provides  health 
services  on  a  prepaid  basis. 

•  •        •        •        • 

(e)  Termination  of  assistance. 

(1)  Surviving  family  members.  With 
respect  to  the  siirviving  member  or 
members  of  a  family  who  were  living  in 
■  unit  assisted  imder  the  HOPWA 
program  with  the  person  with  AIDS  at 
the  time  of  his  or  her  death,  housing 
assistance  and  supportive  services 
imder  the  HOPWA  program  shall 
continue  for  a  grace  period  following 
the  death  of  the  person  with  AIDS.  The 
graotee  or  project  sponsor  shall 
establish  a  reasonable  grace  period  for 
continued  participation  by  a  surviving 
family  member,  but  that  period  may  not 
excsed  one  year  from  the  death  of  the 
family  member  with  AIDS.  The  grantee 
or  project  sponsor  shaU  notify  the 
family  of  the  duration  of  their  grace 
period  and  may  assist  the  family  with 
information  on  other  available  housing 
procrams  and  with  moving  expenses. 

(2)  Violation  of  requirements,  (i) 
Basis.  Assistance  to  participants  who 
reside  in  housing  programs  assisted 
under  this  part  may  be  terminated  if  the 
{MLrticipant  violates  program 
requirements  or  conditiona  of 
occupancy.  Grantees  must  ensure  that 
supportive  services  are  provided,  so  that 
a  p£ffticipant'8  assistance  is  terminated 
only  in  the  most  severe  cases. 

(ii)  Procedure.  In  terminating 
assistance  to  any  program  participant 


for  violation  of  requirements,  grantees 
must  provide  a  farmal  process  that 
recognizes  the  rights  of  individuals 
receiving  assistance  to  due  process  of 
law.  This  process  at  minimum,  must 
consist  of: 

(A)  Serving  the  participant  with  a 
written  notice  containing  a  clear 
statement  of  the  reasons  for  termination; 

(B)  Permitting  the  participant  to  have 
a  review  of  the  decision,  in  which  the 
participant  is  given  the  opportimlty  to 
confront  opposing  witnesses,  present 
written  objections,  and  be  represented 
by  their  own  counsel,  before  a  person 
other  than  the  person  (or  a  subordinate 
of  that  person)  who  made  or  approved 
the  termination  decision;  and 

(C)  Providing  prompt  written 
notification  of  the  final  decision  to  the 

participant. 

$574430   [Amended] 

}.  In  the  undesignated  first  paragmph 
of  §  574.330  and  in  paragraphs  (a)(1) 
and  (d)  of  that  section,  the  phrMe  "rent, 
mortgage,  or  utilities  payments"  is 
removed  and  the  phrase  "rent, 
mortgage,  and  utilities  payments"  is 
added  in  its  place. 

k.  Paragraph  (b)  of  §  574.340  is  revised 
to  read  as  follows: 

9574.340    Addttfonat  standards  tor 
cofiMDuntty  rssidances. 
*        •        •        •        • 

(b)  If  grant  funds  are  used  to  provide 
a  community  residence,  except  for 
planning  and  other  expenses 
preliminary  to  construction  or  other 
physical  improvement  for  a  conuntinlty 
residence,  the  grantee  must,  prior  to  the 
expendituire  of  such  funds,  obtain  and 
keep  on  file  the  follovnng  certifications: 

(1)  A  services  agreement  (i)  A 
certification  that  the  grantee  will  itself 
provide  services  as  required  by 

§  574.310(a)  to  eligible  persmu  assisted 
by  the  commujiity  residence;  or 

(ii)  A  certification  that  the  grantee  has 
entered  into  a  written  agreement  with  a 
project  sponsor  or  contracted  service 
provider  to  provide  services  as  required 
by  §  574.310(a)  to  ehgible  persons 
assisted  by  the  community  residmce; 

(2)  The  adequacy  of  funding  (i)  A 
certification  that  the  grantee  has 
acquired  sufficient  funding  for  these 
services;  or 
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(n)  A  certification  that  the  grantee  has 
on  file  an  analysis  of  the  service  level 
needed  for  each  community  residence,  a 
statement  of  which  grantee  agency, 
project  sponsor,  or  service  provider  will 
provide  the  needed  services,  end  a 
statement  of  how  the  services  will  be 
funded;  and 

(3)  Capability,  (i)  A  certification  that 
the  grantee  is  quahfied  to  provide  the 
sen-'ices;  o* 


(ii)  A  certification  that  the  project 
sponsor  or  the  service  provider  is 
qualified  to  provide  the  services. 

1.  A  new  §  574.655  is  added,  to  read 
as  follows: 

§574.655    Wage  rates. 

The  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C.  276a-276a-5)  do  not  apply  to 
this  program,  except  where  funds 
received  under  this  part  are  combined 


vdth  funds  from  other  Federal  programs 
that  are  subject  to  the  Act. 

Dated:  April  1,  1994. 
Henry  G.  Cisneros, 
Secretary. 

(FR  Doc  94-8543  Filed  4-&-94;  8.45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  436 


pocket  No.  EE-AM-44-201] 

Federal  Energy  Management  and 
Planning  Programs 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  prcpc^ed  rulemaking 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  Federal 
Energy  Management  end  Planning 
Programs  regulations  with  regard  to 
energy  savings  performance  contracts 
for  existing  Federally  owned  buildings 
Such  contracts  typically  provide  for 
installation  of  energy  conservation 
measures  with  private  sector  funds 
which  are  repaid  out  of  the  resuhing 
energy  cost  savings  over  time.  Today's 
proposed  rule  covers  the  following 
topics  as  required  by  section  601  of  the 
National  Energy  Conservation  Policy 
Act  qualified  contractor  lists; 
procedures  and  methods  to  select, 
monitor,  and  terminate  contracts;  and 
substitute  regulations  for  provisions  in 
the  Federal  Acquisition  Regulation 
which  are  inconsistent  with  section  BOl 
and  the  relevant  terms  of  which  can  be 
varied,  consistent  with  their  authorizing 
legislation,  in  order  to  carry  out  the 
intent  of  section  601. 

OATE&  Written  comments  (6  copies) 
must  be  received  by  DOE  on  or  before 
June  10, 1994.  A  public  hearing  will  be 
held  on  June  1, 1994,  beginning  at  9:30 
a.m.  at  the  address  listed  below. 
Requests  to  speak  must  be  received  on 
or  before  May  27. 1994. 

ADDRESSES:  All  written  comments  (6 
copies),  as  well  as  requests  to  speak  at 
the  public  bearing  are  to  be  submitted 
to:  U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-44.  Notice  of  Proposed 
Rulemaking  for  Energy  Savings 
Performance  Contracts,  EE-RM-94-201. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  202-586-3012. 
FAX  comments  will  not  be  accepted. 
The  public  hearing  will  be  held  in  room 
lE-245.  U.S.  Department  of  Energy. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

FOR  FURTHER  tNFORMA'HON  CONTACT:  Joan 
Stone.  EE-44,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  DC  20585,  202-586- 
5772. 


SUPPt^MCNTARY  INFORMATION: 
I.  Introduction 

Background 

Section  155  of  the  Energy  Policy  Act 
of  1992  (pub.  L.  102-486)  revised  the 
legislatively  mandated  policies  with 
regard  to  energy  saving  performance 
contracts  originally  set  forth  in  sections 
801-804  of  National  Energy 
Conservation  Policy  Act  (Act).  Section 
801  specifically  authorizes  the  head  of 
a  Federal  agency  to  enter  into  such  a 
contract  for  a  term  not  to  exceed  25 
years.  It  also  provides  that  such  a 
contract  contain  provisions  requiring 
the  contractor  to  "  *  *  *  incur  costs  of 
implementing  energy  savings  measures, 
including  at  least  the  cost  (if  any) 
incurred  in  making  energy  audits, 
acquiring  and  installing  equipment,  and 
training  personnel,  in  exchange  for  a 
share  of  any  energy  savings  directly 
resulting  from  implementation  of  such 
measures  during  the  term  of  the 
contract"  (42  U.S.C.  8287(a)(1)).  In 
addition,  the  Act  specifically  authorizes 
payment  of  amounts  required  by  an 
energy  savings  performance  contract 
'■*   *   "  only  from  funds  appropriated  or 
otherwise  made  available  to  the  agency 
*   "   •  for  the  payment  of  energy 
expenses  (and  related  operation  and 
maintenance  expenses)"  (42  U.S.C. 
8287a).  Periodic  reporting  on  progress 
by  Federal  agencies  in  modifying 
contract  practices  and  in  achieving 
energy  savings  under  contracts  is 
mandated  by  section  803  of  the  Act  (42 
U.S.C.  8287b).  Definitions  pertinent  to 
sections  801-603  are  set  forth  in  section 
804  of  the  Act  (42  U.S.C.  8287c). 

Section  155  of  the  Energy  Policy  Act 
revised  sections  601  and  804  of  the  Act 
by  elaborating  on  the  policies  originally 
enacted  and  by  requiring  issuance  of 
appropriate  ndes  containing:  (1) 
Methods  and  procedures  for  selecting, 
monitoring,  and  terminating  energy 
savings  performance  contracts;  and  (2) 
"substitute  regulations"  for  provisions 
of  the  Federal  Acquisition  Regulation 
which  are  inconsistent  with  the  intent 
of  section  601  as  amended  and  which 
may  be  revised  accordingly  consistent 
with  generally  applicable  procurement 
statutes.  Such  contracts,  which  may  be 
for  a  term  not  to  exceed  25  years,  are 
designed  to  reduce  the  cost  of  energy  in 
Federal  buildings  without  capital 
investment  by  the  building  owner. 
Typically,  the  terms  of  such  a  contract 
provide  for  contractor  purchase, 
installation,  end  maintenance  of  energy 
conservation  measures  with  a  guarantee 
of  annual  energy  cost  savings  in 
consideration  for  a  share  of  such 
savings.  Often  the  contractor  obtains 


third-party  financing  from  a  source 
which  requires  adequate  assurance  of 
repayment.  "Under  these  contracts,  the 
contractor  is  expected  to  bear  the  risk  of 
performance,  make  a  significant  initial 
capital  investment,  guarantee  significant 
energy  savings  to  the  government 
agency,  and  from  these  savings,  the 
agency,  in  effect,  makes  payment  to  the 
contractor."  (1992  U.S.  Code 
Congressional  and  Administrative  News 
2476).  The  Act  requires  that  the  Federal 
Acquisition  Regulatory  Council 
established  under  section  25(a)  of  the 
Office  of  Federal  Procurement  Policy 
Ac^  (41  U.S.C.  421)  concur  in  the  final 
rule.  The  Federal  Acquisition 
Regulatory  Council  has  reviewed  this 
notice  and  has  no  objection  to  the 
issuance  of  this  proposed  rule  for  the 
purpose  of  obtaining  public  comments. 

Concurrent  with  preparation  of  this 
proposed  rule.  DOE  has  developed 
model  solicitations  providing  uniform 
formats  and  standardized  contract 
provisions  recommended  for  Federal 
agency  use  in  energy  savings 
performance  contracts.  The  model  or 
generic  solicitations  include  some 
provisions  that  have  been  determined 
necessary  to  accommodate  the  unique 
nature  of  energy  conservation  services 
which  often  require  third-party 
financing.  Copies  of  the  model 
solicitations  will  be  placed  in  the  DOE 
Freedom  of  Information  Reading  Room 
for  public  examination. 

DOE  is  also  drafting  a  "How  To" 
manual  to  provide  detailed  standardized 
guidance  for  Federal  agency  facility 
managers  and  procurement  officers.  The 
manual  will  cover  energy  savings 
performance  contracting  concepts, 
project  development  procedures  and 
tools,  acquisition  planning  procedures, 
guidelines  for  adapting  model 
solicitations,  and  techniques  and  tools 
to  administer  contracts  after  award.  The 
methods  and  procedures  addressed  in 
the  model  solicitations  and  the  manual 
will  be  incorporated  into  DOE- 
sponsored  training  workshops. 

II.  Examination  of  Substitute 
Regulations 

As  noted  above,  section  601(b)  of  the 
Act  provides  that  the  Secretary  of 
Energy,  with  the  concurrence  of  the 
Federal  Acquisition  Regulatory  Council, 
shall  determine  which  existing 
regulations  are  inconsistent  with  the 
intent  of  section  801  and  formulate 
"substitute  regulations"  consistent  with 
the  laws  governing  Federal 
procurement. 

DOE  has  examined  certain  provisions 
of  the  Federal  Acquisition  Regulation 
(FAR),  which  are  codified  at  title  48  of 
the  Code  of  Federal  Regulations  (48 
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CFR),  and  related  Federal  procurement 
laws  which  have  been  cited  by  private 
sector  interests  as  disincentives  to 
energy  savings  performance  contracts. 
The  private  sector  contends  that  these 
provisions  increase  the  cost  and  reduce 
the  economic  feasibility  and 
attractiveness  of  entering  into  energy 
savings  performance  contracts  with 
Federal  agencies.  The  following  is  a 
summary  of  DOE's  analysis  of  these 
provisions  and  of  the  appropriateness  of 
formulating  "substitute  regulations"  in 
light  of  the  direction  in  section  BOlfb) 
of  Act. 

Bequirement  for  Cost  or  Pricing  Data 

A  contractor  is  required  to  provide, 
certified  cost  or  pricing  data  for  any  ' 
negotiated  contract  (or  contract 
modification)  if  the  contract  price  is 
expected  to  exceed  $100,000  (41  U.S.C. 
254,  implemented  at  48  CFR  subpart 
15.8).  The  requirement  for  the 
submission  of  such  data  is  intended  to 
"enable  the  Government  to  perform  cost 
or  price  analysis  and  ultimately  enable 
the  Government  and  the  contractor  to 
negotiate  fair  and  reasonable  prices"  (48 
CFR  15.8G4-l(a)).  The  FAR  sets  forth 
detailed  guidance  and  direction  on  the 
cost  elements  and  the  breakdowns  for 
each  element  which  are  to  be  furnished 
and  certified  by  a  prospective 
contractor.  It  also  prescribes  the 
consequences  for  the  contractor  if  it  is 
determined  that  "inaccurate, 
incomplete,  or  noncurrent"  data  has 
been  provided  (48  CFR  15.804-7). 

Since  an  energy  savings  performance 
contract  is  likely  to  result  in  payments 
by  the  Federal  agency  to  the  contractor 
in  excess  of  $100,000,  the  requirement 
for  certified  cost  or  pricing  data  would 
apply  unless  the  contract  qualifies  for 
one  of  the  exceptions  set  out  in  the 
statute.  The  available  exceptions 
include"*   •   *  exceptional  cases, 
where  the  agency  head  determines  that 
the  requirements  of  this  subsection  may 
be  waived  and  states  in  writing  the 
reasons  for  such  determination"  (41 
U.S.C.  254(d)(5)(B);  see  also  section 
801(b)(1)(A)  of  the  Act). 

DOE  has  preliminarily  concluded  that 
the  requirement  in  41  U.S.C.  254  for 
submission  of  certified  cost  or  pricing 
data  is  inconsistent  with  the  intent  of 
section  801  and  that  energy  savings 
performance  contracts  are  an 
"exceptional  case"  under  41  U.S.C. 
254(d)(5)(B)  which  warrants  a  waiver 
from  the  requirement.  These  contracts 
are  unique  in  a  number  of  ways.  Under 
these  contracts,  the  contractor  assumes 
all  of  the  risk  by  making  the  initial 
capital  investment  required  to  perform 
the  contract,  guaranteeing  a  certain  level 
of  energy  savings  and  tying  its 


compensation  to  a  percentage  of  that 
guaranteed  savings.  Unlike  traditional 
government  contracts,  payments  to  the 
contractor  are  based  solely  on  the 
energy  savings  realized  by  the  Federal 
agency,  not  on  successful  completion  of 
the  work  or  the  costs  incurred  in 
performing  the  work. 

While  solicitations  for  energy  savings 
performance  contracts  may  request 
information  on  a  prospective 
contractor's  estimated  costs,  this 
information  will  be  used  for  limited 
purposes  in  the  evaluation  of  proposals. 
The  nature  and  extent  of  the  cost  data 
required  under  FAR  Subpart  15.8  and 
the  penalties  for  providing  inaccurate  or 
incomplete  data  appear  to  be 
inappropriate  and  unduly  burdensome 
in  the  case  of  a  contract  under  which 
the  government  incurs  no  real  "cost" 
but  merely  agrees  to  pay  the  contractor 
out  of  the  energy  savings  which  result 
from  the  contractor's  work. 
Consequently,  DOE  is  proposing  to 
waive  the  requirement  for  submission  of 
certified  cost  or  pricing  data  in  the  case 
°^^^^  savings  performance  contracts. 

DOE  s  preliminary  conclusion 
regarding  the  requirement  for  certified 
cost  or  pricing  data  is  reflected  in 
proposed  §  436.33.  DOE  is  interested  in 
public  comment  on  the  preliminary 
conclusions  set  forth  above  and  on  how 
the  requirement  for  cost  or  pricing  data 
impacts  the  economic  attractiveness  of 
energy  savings  performance  contracting 
with  Federal  agencies. 

Cost  Accounting  Standards 

The  requirement  for  contractors  to 
comply  with  cost  accounting  standards 
arises  from  41  U.S.C.  422(f)(2)  and  its 
implementing  regulations  at  48  CFR 
chapter  9900.  The  cost  accounting 
standards  statute  and  implementing 
regulations  authorize  exemptions  for 
classes  or  categories  of  contractors  and 
subcontractors  from  cost  accounting 
standards  requirements  and  also 
provide  waiver  authority  for  individual 
contracts  and  subcontracts.  (41  U  S  C 
422(f)(4)). 

The  Cost  Accounting  Standards  Board 
has  recently  amended  certain  of  its 
provisions,  including  one  of  the 
exemptions  from  cost  accounting 
standards  requirements  (58  FR  58798, 
November  4. 1993).  The  amended 
provision,  48  CFR  §9903.201-l(b)(15), 
provides  an  exemption  from  the  cost 
accounting  standards  requirements  for 
firm  fixed-price  contracts  when  the 
requirement  for  submission  of  certified 
cost  or  pricing  data  has  been  waived.  In 
the  Department's  view.^nergy  savings 
performance  contracts  are  firm  fixed- 
price  contracts  because  the  payment  (or 
price)  to  the  contractor  is  not  subject  to 


adjustment  based  solely  on  the 
contractor's  cost  exp)erience  in 
performing  the  contract. 

Consequently,  the  Department's 
proposal  to  waive  the  requirement  for 
certified  cost  or  pricing  data  (see 
proposed  §436.33)  would,  if  adopted  in 
the  final  rule,  result  in  an  exemption  for 
energy  savings  performance  contracts 
from  the  requirement  to  comply  with 
cost  accounting  standards.  This 
exemption  would  apply  in  the  case  of  a 
waiver  from  the  requirement  for 
certified  cost  or  pricing  data  even  if  a 
Federal  agency's  solicitation  requests 
some  cost  information  from  prospective 
contractors. 

Davis-Bacon  Act 

The  Davis-Bacon  Act  (40  U.S.C.  276a- 
276a-7),  implemented  at  48  CFR 
Subpart  22.4,  applies  to  contracts  in 
excess  of  $2,000  involving  construction, 
alteration,  or  repair  of  a  public  building. 
It  provides  that  no  laborer  or  mechanic 
employed  directly  on  the  site  of  the 
work  receive  less  than  the  prevailing 
wage  rates  as  determined  by  the 
Secretary  of  Labor.  The  statute  does  not 
authorize  any  exceptions  or  waivers  to 
this  requirement. 

By  limiting  DOE  authority  under 
section  801(b)  of  the  Act  to 
promulgation  of  "substitute  regulations 
'  •  *  consistent  with  the  laws 
governing  Federal  procurement," 
Congress  clearly  indicated  that  it  did 
not  intend  to  authorize  DOE  regulatory 
exceptions  to  FAR  provisions  based  on 
statutes  which  do  not  provide  for 
exceptions  or  which  have  a  limited  list 
of  exceptions  inapplicable  to  energy 
savings  performance  contracts  and  do 
not  authorize  the  regulatory  creation  of 
other  exceptions.  The  foregoing 
preliminary  conclusions  have  been 
infiuenced  by  this  understanding  of  the 
law.  Members  of  the  public  are  invited 
to  comment  on  those  preliminary 
conclusions  and  on  other  FAR 
provisions  not  discussed  above  in 
which  a  case  can  be  made  that  the 
regulations  are  likely  to  be  a 
disincentive  to  participation  by  a 
significant  number  of  potential  energy 
savings  performance  contractors. 

Although  not  specifically  required  by 
section  801  of  the  Act,  DOE  anticipates 
putting  a  case  to  the  Federal  Acquisition 
Regulatory  Council  for  amending  the 
Federal  Acquisition  Regulation  to 
incorporate  special  provisions  for 
energy  savings  performance  cont'racts.  It 
is  preferable  for  ail  acquisition 
regulations  to  be  incorporated  in  the 
Federal  Acquisition  Regulation  to  avoid 
confusion. 


I 
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III.  Section-by-Section  Analysis 

Section  436.30  Purpose  and  Scope 

This  section  consists  of  three 
paragraphs.  Consistent  with  section 
801(c)(1)  of  the  Act.  the  first  paragraph 
provides  that  the  subpart  applies  to 
energy  savings  performance  contracts 
awarded  within  5  years  of  the  effective 
date  of  the  rules.  That  paragraph  also 
makes  clear  that  the  rules  in  the  subpart 
apply  notwithstanding  any  provisions  to 
the  contrary  in  the  Federal  Acquisition 
Regulation  at  title  48  of  the  CFR  and  any 
related  Federal  agency  regulations  such 
as  the  Department  of  Energy  Acquisition 
Regulations  (Provisions  of  the  Federal 
Acquisition  Regulation  and  agency- 
specific  regulations  dealing  with 
subjects  not  covered  by  part  436  would 
continue  to  apply  to  energy  savings 
performance  contracts).  A  purpose  of 
this  paragraph  is  to  ensure  that  contract 
specialists  and  contracting  officers  in 
Federal  agencies  follow  a  generally 
uniform  approach  which  avoids 
confusion  created  by  differing 
interpretations  of  existing  procurement 
regulations. 

Paragraph  (b)  of  propKised  §  436.30  is 
based  on  section  152  of  the  Energy 
Policy  Act  of  1992,  which  amends 
section  546  of  the  Act.  42  U.S.C  8256. 
by  adding  a  new  statutory  paragraph 
encouraging  Federal  agencies  to 
participate  in  utility  incentive  programs 
generally  available  to  utility  customers. 
Proposed  §  436.30(b)  makes  clear  that 
proposed  subpart  B  of  10  CFR  part  436 
does  not  restrict  participation  in  such  an 
incentive  program. 

Paragraph  (c)  of  proposed  §436.30 
encourages  Federal  agencies 
participating  in  utility  incentive 
programs  to  require  utilities  to  select 
contractors  in  a  competitive  manner  to 
the  maximum  extent  practicable  and 
allowable  by  law.  The  promotion  of 
competition  is  encouraged  rather  than 
required  because  DOE  does  not  have 
statutory  authority  to  issue  substantive 
rales  under  section  546. 

Secticn  436.31  Dtfinitions 

Energy  Audit 

Section  8Gl(a)(2)(A)  of  the  Act 
specifically  requires  that  an  energy 
savings  performance  contract  include 
n^quirements  for  an  annual  energ>'  audit 
after  contract  award.  There  are  many 
methods  and  measuring  devices  or 
instruments  that  may  be  used  to  assess 
the  energy  use  in  buildings.  The 
proposed  rules  do  not  mandate  specific 
energy  audit  requirements  or  standards. 
Rather,  they  allow  each  Federal  agency 
to  select  or  negotiate  reasonable  energy 
audit  procedures  consistent  with  the 


Act.  Energy  audit  requirements  will  also 
depend  on  the  energy  savings 
requirements  and  recommended  energy 
technologies.  For  example,  facility 
energy  consuming  systems  such  as 
Heating,  Ventilating,  and  Air 
Conditioning  (HVAC)  systems  will 
require  more  comprehensive  data 
collection  and  more  complex  data 
analysis  during  an  energy  audit  than 
will  lighting  systems.  The  energy 
savings  performance  contracting  "How 
To"  manual  will  provide  numerous 
recommended  references  on  energy 
auditing  tools  and  techniques  for 
Federal  agency  use. 

The  definition  of  "energy  audit"  does 
not  specify  audit  procedures  which 
must  be  followed  prior  to  contract 
award  or  subsequent  to  contract  award 
for  the  purpose  of  determining  energy 
and  cost  savings  which  are  likely  to 
result  from  implementation  of  energy 
conservation  measures.  The  reason  for 
this  omission  is  that  the  proposed  rules 
would  not  impose  generally  applicable 
requirements  with  regard  to  the  conduct 
of  such  an  audit  procedure.  (To  the 
extent  that  guidance  in  this  regard  is 
needed.  Federal  agencies  can  refer  to  the 
modal  solicitations  and  the  "How  To" 
manual.)  Mandatory  rules  do  not  seem 
needed  because  the  requirement  for 
contractors  to  provide  a  performance 
guarantee  places  proposers  under  a 
strong  incentive  not  to  overstate  claims 
of  future  energy  cost  savings. 

It  should  also  be  noted  that  Federal 
agencies  will  soon  have  at  their  disposal 
the  results  of  the  energy  survey  of  a 
large,  representative  sample  of  Federal 
buildings  and  facilities  as  required  by 
section  550  of  the  Act  42  U.S.C.  8260. 
The  energy  survey  data  may  provide  a 
basis  for  evaluating  technical  proposals. 

Energy  Baseline 

The  energy  baseline  is  the  most 
critical  and  fundamental  element  of  an 
energy  savings  performance  contract. 
The  energy  baseline  is  used  throughout 
the  contract  duration  as  a  benchmark  or 
reference  to  determine  energy  savings 
achieved  as  a  result  of  the  contractor's 
installed  energy  conservation  measures. 
Energy  baselines  are  established  through 
energy  audits  conducted  before  facility 
retrofit.  As  indicated  in  the  proposed 
definition  of  "energy  baseline",  such  a 
baseline  can  be  established  using: 
— Historical  metered  data. 
— Engineering  estimates  based  on 
calculation  methods  and  formulas 
accepted  and  recognized  by  national 
organizations  such  as  the  American 
Society  of  Heating.  Refrigeration,  and 
Air  Conditioning  Engineers 
(ASHRAE)  and  the  Illuminating 
Engineering  Society  (lES). 


— Computerized  building  load 
simulation  models  to  predict  a 
facility's  annual  energy  use  from 
detailed  data  input  on  conditions  of 
building  construction  and  energy 
consuming  systems.  Personal 
computer  based  load  simulation 
models  such  as  DOE-2  and  A 
Simplified  Energy  Analysis  Method 
(ASEAM)  are  available  to  Federal 
agencies. 
— Statistical  regression  analysis  models. 
A  regression  analysis  model  depicts 
the  statistical  relationship  between 
energy  consumption  and  factors  on 
which  consumption  is  dependent, 
such  as  weather  and  facility 
occupancy.  The  model  is  in  the  form 
of  a  mathematical  equation  that 
expresses  energy  consumption  as  a 
function  of  those  factors  that  best 
explain  amounts  of  historical  energy 
use.  The  regression  model  uses 
current  values  of  energy  use  factors  to 
predict  facility  energy  use  that  would 
have  occurred  without  the  energy 
savings  performance  services. 
All  energy  savings  performance 
contracts  should  include  a  procedure  for 
adjusting  energy  baselines  during  the 
contract  term.  Facility  energy  utilization 
is  dynamic  and  over  a  multiyear 
contract  (5-10  years  or  more)  can  be 
expected  to  change  due  to  causes  not 
attributed  to  contractor  energy 
conservation  measures.  For  example, 
during  an  energy  savings  performance 
contract,  the  contracting  agency  retains 
the  right  to  use  its  facilities  as  required 
to  meet  its  mission.  This  right  may 
result  in  changes  from  initial  baseline 
conditions  due  to  different  facility  use 
or  occupancy  or  the  addition  or  removal 
of  energy-consuming  equipment. 

Some  baseline  methods,  such  as 
statistical  regression  models,  are 
designed  to  adjust  baselines  if  changes 
occur  in  occupancy  or  other  such  factors 
on  which  the  baseline  is  dependent. 
However,  all  contingencies  cannot 
reasonably  be  anticipated.  Therefore, 
solicitations  should  incorporate  a 
provision  that  triggers  negotiations  and 
equitable  adjustments  of  initial  energy 
baselines  if  Government-caused  changes 
affect  total  baseline  energy  use  by  more 
than  ±1  percent. 

Although  the  proposed  definition  of 
"energy  baseline"  describes  appropriate 
alternative  methods  for  establishing  a 
baseline,  the  proposed  rules  do  not  set 
forth  specific  requirements  for  selecting 
a  method  to  be  used  in  a  particular 
energy  savings  p>erformance  contract. 
The  choice  is  left  to  agency  discretion. 
Since  the  development  of  a  baseline  is 
dependent  on  available  agency  data, 
energy  savings  requirements,  and 
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recommended  energy  technologies. 
Federal  agencies  are  provided  discretion 
on  selecting  appropriate  baseline 
approach  and  adjustment  procedures. 
As  with  energy  audit  techniques,  energy 
consuming  systems  such  as  HVAC 
systems  will  require  more 
comprehensive  data  collection  and 
complex  data  analysis  to  develop  an 
accurate  energy  baseline  or  baseline 
adjustment  method  than  will  lighting 
systems.  The  energy  savings 
performance  contracting  "How  To" 
manual  will  expand  on  selection  of 
appropriate  baseline  methods  and 
adjustment  procedures  that  meet 
agency-  and  project-specific 
requirements  and  will  discuss  the 
advantages  and  disadvantages  of  each 
approach.  The  model  solicitations  also 
provide  agency  guidance  on 
incorporating  facility  and  energy 
baseline  data  and  requirements  into 
energy  savings  performance  contract 
documents. 

Energy  Conservation  Measure 

This  definition  tracks  the  statutory 
definition  in  section  549  of  the  Act  42 
U.S.C.  8259. 

Energy  Cost  Savings 

The  definition  of  this  term  is 
consistent  with  the  definition  of  "energy 
savings"  in  paragraph  (c)(2l  of  section 
804  of  the  Act.  Adding  the  word  "cost" 
to  the  statutory  term  helps  to  clarify  its 
use  in  other  sections  of  the  proposed 
rule  as  referring  to  monetary  savings  as 
distinguished  from  savings  in  units  of 
energy.  "Related  operations  and 


maintenance  expenses"  is  added  to  this 
definition  to  conform  with  section  802 
of  the  Act.  which  allows  payments  to 
contractors  from  funds  made  available 
for  "energy  expenses  (and  related 
operations  and  maintenance  expenses)." 

Section  436.32    Qualified  Contractor 
List 

Paragraph  (a)  of  proposed  §436.32 
provides  for  DOE  requests  for 
statements  of  qualifications  on 
questionnaires  provided  by  DOE. 
Consistent  with  section  801  of  the  Act. 
the  first  questionnaire  would  request 
from  the  firm  information  regarding 
prior  experience,  capabilities  to  perform 
types  of  energy  savings  services,  and 
financial  and  project  performance 
information.  On  the  basis  of  the  project 
performance  information  received  from 
the  firm.  DOE  will  send  a  second 
questionnaire  in  the  nature  of  a  standard 
letter  to  at  least  three  clients  who 
received  energy  savings  services. 

The  first  questionnaire  is  likely  to  ask 
the  following  questions: 

1.  General  Information 

(a)  Name  and  address  of  firm: 

(b)  Telephone  No.:  FAX  No.: 

(c)  Indicate  type  of  firm: 

Partnership 

Corporation 

Sole  proprietor 

Branch  Office  of 

.  Joint  Venture  (List  venture 


[     1  Subsidiary 

I    ]  Branch  Office 

List  any  Division  or  Branch  Offices 
which  are  to  be  included  in  the 
Prequahfication  process  (attach  separaff 
list  if  more  than  one  is  included). 

(e)  Names  and  titles  of  two  people 
authorized  to  represent  the  firm 

(f)  Federal  Employer  Identification 
Number 

(g)  Year  firm  was  established 
(h)  Name  and  address  of  parent 

company  (if  applicable) 
(i)  Indicate  previous  names  of  firm: 


(j)  Identify  associates  and/or 
subcontractor(s)  that  you  plan  to  utilize 
for  Federal  Energy  Savings  Performance 
Contracts  projects.  If  your  firm  is  using 
an  associate  and/or  subcontractor(s). 
explain  the  functions  of  both  your  firm 
and  your  associate  and/or 
subcontractors  (such  as  project 
management,  technical/engineering 
services),  construction,  and 
maintenance  services  and  the  financial 
responsibilities  of  each  firm. 

(k)  Has  your  firm  been  competitively 
selected  by  a  Utility  Company  under  a 
Demand-Side  Management  Bidding 
program  to  provide  conservation 
services  for  commercial  and  industrial 
customers? 

^^s No If  yes,  please  designate 

the  utility  and  provide  pertinent 
information. 


partners). 


.  Other  (Explain) 


(d)  This  submittal  applies  to: 
I     I  Parent  Company 
[     1  Division 


(1)  Provide  a  5-year  summary  of 
contract  values  for  energy-related 
services  your  firm  provided  (insert 
appropriate  index  number). 


Year 


19 
19 
19 
19 
19 


Index 


Index  No. 


Range  of  contract  values 


Less  ttian  $100,000. 
S100.000-S250.000. 
S250,000-S500,000. 
$500,000-Sl  Million. 
Si  Million-S2  Million. 
S2  Millior>-$5  Million. 
S5  Million-^10  Million. 
SlO  Million  or  greater. 


(m)  Indicate  the  largest  dollar  value  of 
investment  your  firm  would  consider 
for  a  Federal  Government  ESPC 
contract. 

(n)  Indicate  the  regions  of  the  country 
your  firm  would  consider  providing 
Federal  ESPC  services. 

[    1  Region  1— (CT.ME,NH,VT,MA,RI) 

[    I  Region  2— (NY.NJ) 

(     1  Region  3 — 
(MD.DE.VA.WV.DC.PA) 

(    1  Region  4 — 

{FL.GA.KY,MS.NC,SC.TN.AL) 
(     ]  Region  5— (IL,IN.MI,MN.OH.VVI) 
I    1  Region  6— (AR.LA.NM.OK.TX) 


I  1  Region  7— {IA.KS,MO.NE) 

[  1  Region  8 — 
(CO.MT.ND,SD.UT.VVY) 

I  1  Region  9— (CA.AZ.NV.HI) 

[  1  Region  10— (WA,OR.AK) 

(  ]  All  Regions 

I  ]  Territories 

(  I  Exceptions  (specify) 


2.  Experience 

(a)  List  and  briefly  describe  at  least 
three  of  the  largest  projects  completed 
by  your  firm  that  have  been  operating 
and  saving  energy  for  at  least  2  years 
and  that  best  illustrate  your  range  of 


experience  relative  to  energy 
performance  contracting  and  energy 
management  expertise  (i.e..  type  of 
technologies  implemented).  For  each 
project  provide  information  on  the 
following  items: 

(1)  Project  title  and  location. 

(2)  Person  to  contact  regarding  the 
project,  his  or  her  position,  address,  and 
telephone  number. 

(3)  Identify  if  project  was  for  public  or 
private  sector. 

(4)  Briefly  describe  the  facility 
including  function,  number  of 
buildings,  and  size  in  square  feet. 
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(5)  Total  contract  amount. 

(6)  Type  of  financing  arranged  by  your 
organization. 

(7)  Type  and  tenn  of  contract. 

(8)  Identify  the  major  types  of  work 
implemented  and  if  your  firm  or 
subcontractors  did  the  work. 

(9)  Starting  and  ending  dates. 

(10)  Indicate  if  the  project  was 
completed  on  schedule.  If  not.  explain. 

(11)  Projected  12-month  energy 
savings  for  each  project. 

(12)  Identify  performance  guarantees, 
if  performance-based  energy  service 
contract. 

(13)  Actual  annual  energy  savings 
achieved  for  each  project. 

(14)  Firm  notes  on  project. 

(b)  Indicate  the  number  of  years  in 
business  as  an  Energy  Management 

Contractor: years.  Indicate  all 

other  names  for  your  organization  and 
the  length  of  time  your  organization  had 
that  name. 

3.  Technical  Capability 

List  the  technologies  (e.g.,  lighting; 
HVAC  systems,  etc.)  which  your  firm 
may  propose  to  apply  to  a  building  or 
facility  to  implement  energy 
conservation  measures  under  an  energy 
savings  performance  contract. 

4.  Available  Staff 

(a)  Indicate  the  experience  in  energy 
management  and  energy  conservation 
services  of  those  persons  in  your  firm  or 
subcontracting  firm(s)  you  are  intending 
to  utilize  on  projects. 

(b)  List  all  professional  and  skilled 
trades  which  your  firm  customarily 
performs  with  its  own  employees. 

5.  Financial  Status 

(a)  List  all  legal  or  administrative 
proceedings  currently  pending  or 
concluded  adversely  against  your  firm 
within  the  last  5  years  which  relate  to 
procurement  or  performance  of  any 
public  or  private  construction  contracts. 

(b)  DiscJose  whether  your  firm  (or  its 
predecessors,  if  any)  has  been  insolvent 
or  declared  to  be  in  bankruptcy  within 
the  past  5  years. 

(cj  Indicate  whether  your  firm  has 
been  debarred  by  the  Federal 
Government  and  provide  explanation. 
The  second  questionnaire  would  request 
project-specific  information  from  at 
least  three  of  the  firm's  clients,  which 
the  firm  identified  on  the  first 
questionnaire.  The  questions  in  the 
second  questionnaire  are  likely  to  be  as 
follows: 

1.  Was  the  project  completed  on 
schedule? 

2.  Did  contract  involve  energy  savings 
performance  guarantees?  If  so,  describe 
performance  guarantees  (e.g.,  annual 
energy  or  cost  savings). 


3.  Did  installed  pn^ect  achieve  energy 
savings  projected  or  guaranteed  by 
contradtor? 

4.  Was  the  method(s)  used  by  the 
contractor  to  determine  annual  energy 
savings  acceptable  for  the  type  of  energy 
conservation  measures  installed? 

5.  Did  contractor  provide  operations, 
maintenance,  and  repair  services  as  part 
of  contract? 

6.  Did  contractor  arrange  a  utility 
demand-side  management  rebate? 

7.  What  was  the  capital  investment  in 

the  energy  project? Was  capital 

investment  financed  by  contractor  or 
third  party? 

8.  I^rovide  an  overall  rating  of  the 
quality  and  timing  of  services  provided 
by  the  contractor.  If  your  answers  to 
questions  1-5  were  all  affirmative, 
please  briefly  explain  your  reasons  for 
giving  a  "Fair"  or  "Poor"  rating,  as 
applicable. 


(    I  Excellent — Exceeded  expectations, 

highly  recommend  contractor. 
[    1  Good — Met  all  requirements, 

recommend  contractor. 
(    1  Fajr — Achieved  project  objective, 

room  for  improved  quality  and 

performance. 
I    I  Poor — Shortfall  in  performance  and 

quality,  would  not  recommend. 
Members  of  the  public  are  invited  to 
comment  on  the  adequacy  of  the 
foregoing  questions  for  inclusion  in 
these  questionnaires.  DOE  would  be 
interested  in  specific  suggestions  for 
substituting  or  adding  questions  to  elicit 
information  to  be  used  in  distinguishing 
between  firms  minimally  qualified  to 
compete  for  contract  awards  and  those 
which  are  not  qualified. 

Paragraph  (a)  of  proposed  §  436.32 
also  provides  for  annual  notices  in  the 
Commerce  Business  Daily  to  invite 
submission  of  new  or  updated 
statements  of  qualification.  DOE 
considered  allowing  potential 
contractors  to  submit  a  statement  of 
qualifications  at  any  time.  CXDE  did  not 
propose  language  to  this  effect  in  order 
to  avoid  undue  administrative  burden 
and  unnecessary  confusion  with  regard 
to  the  status  of  die  list  at  any  moment 
in  time. 

Paragraph  (b)  of  proposed  §436.32 
contains  the  proposed  evaluation 
criteria  for  determining  which  firms  are 
included  on  the  qualified  list.  These 
proposed  criteria  represent  minimum 
qualifications.  Consistent  with  the 
competitive  procedures  under  proposed 
section  436.33,  DOE  anticipates  that  in 
many  cases  more  than  one  contractor 
from  the  qualified  list  will  submit 
technical  and  price  proposals  which 
will  be  comparatively  evaluated  to 
determine  the  best  proposal. 


The  evaluation  criteria  are 
quantitative  and  qualitative  in  nature. 
An  example  of  a  Quantitative  criterion  is 
a  record  of  energy  savings  performance 
contract  services  for  not  less  than  three 
clients  with  a  minimum  of  two  years  of 
energy  cost  savings  for  each  contract. 
DOE  would  be  interested  in  comments 
as  to  whether  this  criterion  would 
eliminate  too  many  potential  applicants. 
DOE  may  reword  this  criterion  in  the 
final  rule  so  that  the  experience  would 
relate  to  installation  of  energy 
conservation  measures.  An  example  of  a 
qualitative  criterion  is  that  the  firm 
possesses,  or  may  subcontract  for,  the 
personnel  with  adequate  project 
experience  consistent  with  the  range  of 
technologies  it  may  apply.  Members  of 
the  public  are  invited  to  compare  the 
list  of  evaluation  criteria  with  the 
questions  asked  on  the  questionnaire, 
which  are  set  forth  above.  DOE  would 
be  especially  interested  in  comments  on 
the  adequacy  of  the  criteria  to 
distinguish  those  firms  which  are 
minimally  qualified  from  those  which 
should  not  be  invited  to  compete  for 
contract  awards  or  submit  unsolicited 
proposals. 

Paragraph  (c)  of  proposed  §  436.32 
states  the  general  policy,  drawn  from 
the  statutory  language  in  section  801  of 
the  Act,  that  other  Federal  agencies  may 
develop  their  own  qualified  lists  as  long 
as  they  use  the  same  procedures  that 
DOE  uses  for  developing  its  list.  The 
only  exception  to  this  general  policy  is 
for  the  Department  of  Defense. 

Authority  to  develop  a  qualified  list  of 
firms  was  previously  provided  to  the 
Department  of  Defense  under  10  U.S.C 
2865.  The  exception  in  paragraph  (c)  of 
proposed  §  436.32  would  recognize  the 
authority  of  the  Department  of  Defense 
to  award  contracts  to  firms  which  have 
been  competitively  selected  by  a  utility 
without  regard  to  whether  such  a  firm 
is  on  a  qualified  list. 

Section  436.33    Procedures  and 
Methods  for  Contractor  Selection 

The  first  two  paragraphs  of  proposed 
section  436.33  set  forth  the  procedures 
and  methods  for  selecting  energy 
savings  performance  contractors  from  a 
qualified  list  by  a  Federal  agency  under 
the  Act.  Section  801(b)(2)(B)  states  that 
Federal  agencies  are  required  to  use  a 
qualified  list  if  it  is  available.  The  third 
paragraph  recognizes  the  authority  of 
the  Department  of  Defense  under  10 
U.S.C.  2865(c)(2)(B)  to  provide  for  direct 
negotiation  of  energy  savings 
performance  contracts  with  firms 
competitively  selected  by  a  utility. 

Paragraph  (a)  of  proposed  §436.33 
would  provide  procedures  for 
competitive  solicitation  and  selection  of 
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contractors.  With  respect  to  a  particular 
proposed  energy  savings  project  (which 
may  consist  of  any  number  of 
contiguously  related  buildings  and 
facilities),  a  Federal  agency  would  be 
required  to  solicit  "Intent  to  propose" 
statements  from  Brms  on  the  qualified 
list  who  may  be  interested  in  proposing. 
Typically,  a  firm  responding  with  an 
"intent  to  propose  statement"  will  have 
had  the  opportimity  for  a  walkthrough 
energy  survey  of  candidate  buildings 
and  facilities. 

Paragraph  (aMD  further  would 
provide  for  a  Federal  agency  to  request 
technical  and  price  proposals  from  firms 
who  respond  with  "intent  to  propose 
statements".  DOE  anticipates  that  often 
competitive  negotiations  with  firms  in 
the  competitive  range  would  then  occur. 

Prop<»ed  paragraph  (a)(3)  would 
authorize  a  selection  based  on  the 
evaluation  of  technical  and  price 
proposals  and  othw  relevant 
information  (such  as  data  submitted 
when  applying  for  inclusion  on  a 
qualified  list).  The  paragraph  would  not 
require  a  selection  if  a  Federal  agency 
has  reason  to  abandon  a  potential 
project  However,  if  a  Federal  agency  is 
inclined  to  make  a  selection,  the 
paragraph  would  state  the  exclusive 
basis  on  which  a  selection  should  be 
made. 

Proposed  paragraph  (a)(4) also 
provides  a  selection  process  designed 
for  an  energy  savings  project  which 
involves  a  large  facility  with  many 
contiguoiMly  related  buildings  and  other 
structures  at  one  site.  In  this  case,  it 
does  not  seem  cost-effective  t»  practical, 
from  either  the  agency's  or  the 
competing  firms'  perspective,  to  require 
technical  and  price  proposals  on  each 
building  prior  to  selection  of  a  firm.  All 
but  the  largest  firms  would  be 
disinclined  to  compete  for  an  energy 
savings  project  of  this  magnitude  ifthey 
were  expected  to  prepare  proposals 
(including  conducting  energy  audits)  for 
each  and  every  structure  on  the  site 
prior  to  selection.  Rules  promoting  such 
a  result  would  be  inconsistent  with 
section  801(b)(1)(A).  which  requires 
procedures  to  select  energy  service 
contractors  that  will  achieve  the  intent 
of  the  Act  In  a  cost-effective  manner  (42 
U.S.C  8287(b)(1)(A)). 

Therefore.  DOE  is  proposing  that 
when  an  energy  savings  project  involves 
the  type  of  fisdhty  described  above,  the 
Federal  agency  may  request  technical 
and  price  proposals  for  a 
"representative  sample"  of  the  buildings 
and  stnictures  at  the  fadhty  site.  The 
proposed  rule  does  not  de&w 
"repcasent^ve  sample"  and  would 
leave  further  definitian  to  agency 
discretion  on  a  case-by-case  bads. 
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Members  of  the  public  are  invited  to 
comment  on  this  choice  and  to  offer  a 
definition  which  would  limit  agency 
discretion.  Based  on  its  evaluation  of 
the  proposals  submitted,  the  agency 
may  select  a  firm  to  conduct  the  project. 
After  selection,  the  agency  may  request 
technical  and  price  proposals  from  the 
selected  firm  for  any  or  all  of  the 
remaining  buildings  and  structures  that 
constitute  the  fiacility.  Based  on  its 
evaluation  of  these  proposals,  the 
agency  may  dedde  to  contract  with  the 
selected  firm  to  provide  energy  savings 
services  for  any,  all.  or  none  of  the 
remaining  buildings  or  structures.  The 
word  "may"  is  used  in  paragraph  (a)(5) 
because  the  paragraph  states  what  a 
Federal  agency  is  authorized  to  do  and 
not  what  it  is  required  or  mandated  to 
do.  There  may  be  circumstances  in 
which  a  Federal  agency  will  decide, 
with  respect  to  a  large  fadbty.  that  It  is 
preferable  to  make  separate  competitive 
awards  or  acquire  energy  conservation 
services  in  some  other  way  10  U.S.C 
2865(bK2)(8).  For  example,  the  proposer 
selected  on  the  basis  of  the 
representative  sample  may  submit  an 
unreasonable  price  proposal  for  the 
balance  of  the  structures.  Another 
example  would  be  a  fadlity  in  which 
some  of  the  energy  sources  are 
separately  metered. 

DOE  believes  that  this  process  will 
facilitate  energy  savings  performance 
contracting  in  the  case  of  large  fadUties 
composed  of  a  number  of  buildings  and 
structures  which  serve  different 
purposes  or  uses  (e.g..  a  medical 
complex)  while  preserving  the  benefits 
of  competition.  In  this  type  of  situation, 
competing  and  selecting  contractors  on 
a  building-by-building  basis  seems 
imprartical  and  potentially  problematic 
Even  though  there  may  be  a  number  of 
distinct  buildings  or  structures  on  a  site, 
it  may  be  more  effective  bom  an  energy 
efficiency/conservation  perspective  to 
treat  these  structures  as  one  unit  or 
system  in  planning  and  designing 
energy  savings  services.  Consequently, 
from  the  Federal  agency's  viewpoint, 
the  selection  of  a  single  firm  to  provide 
such  services  for  the  entire  fadlity 
might  appear  to  be  the  more  practical 
and  effective  approach. 

The  scope  of  the  energy  savings 
project  will  be  clearly  defined  at  the 
beginning  of  the  competitive  process  so 
that  competing  firms  will  be  aware  of 
the  magnitude  of  the  project.  The 
Federal  agency's  interest  will  be 
protected  because  the  selected  firm  will 
not  be  guaranteed  a  contract  covering 
those  buildings  or  fadlities  not  induded 
within  the  representative  sample.  Firms 
interested  in  competing  for  a  project  of 
this  size,  however,  wilinot  be  deterred 


from  proposing  because  of  excessively 
P'^o'ttve  proposal  preparation  costs. 
DOE  invites  public  comment  on  this 
proposed  process  and  is  especially 
interested  in  ideas  and  suggestions  to 
fadlitate  energy  savings  performance 
contracting  for  those  situations 
involving  muhi-building  facilities. 

Based  on  the  provision  of  section  801 
of  the  Act  authorizing  receipt  of 
unsolidted  proposals  from  qualified 
firms,  DOE  is  proposing  in  paragraph  (b) 
of  section  436.33  the  procedure  to  be 
followed  in  dealing  with  such 
proposals.  If  an  unsolidted  proposal 
had  merit,  the  Federal  agency  would 
have  to  publish  notice  in  the  Commerca 
Business  Daily  acknowledging  receipt 
and  inviting  other  firms  on  a  qualified 
list  to  submit  competing  proposals.  In 
order  for  an  unsolidted  proposal  to 
have  merit,  there  would  have  to  be 
"adequate"  technical  and  price 
components.  It  is  explicitly  stated  that 
the  evahiation  of  competing  proposals 
would  be  based  on  the  same  factors 
described  hi  paragraph  (a)(4)  as  the 
basis  for  making  a  competitive  selection 
from  among  proposals  that  had  been 
soUdted.  Paragraph  (b)  conchides  with 
a  statement  precluding  a  Federal  agency 
from  basing  an  award  on  an  unsohdted 
proposal  if  it  is  planning  or  acquisition 
through  a  solidtation  from  among  firms 
on  a  qualified  list. 

Paragraph  (c)  of  proposed  §436.33 
would  provide  an  exception  to  the 
foregoing  polides  for  competitive 
selections  and  for  dealing  with 
unsolidted  proposals.  The  exception 
would  apply  to  the  Department  of 
Defense  under  10  U.S.C  2865  and 
recognizes  that  Department's  authority 
to  seled  energy  savings  performance 
contractors  on  the  basis  of  competitive 
selection  by  a  utihty  rather  than  on  the 
basis  of  the  method's  described  in 
proposed  paragraphs  (a)  and  (b\. 

Paragraph  (dj  ot  proposed  §  436.33 
deals  with  cost  accounting  standards 
applicable  to  energy  savings 
performance  contractors.  The  rationale 
for  ];>aragraph  (d)  is  described  above  in 
the  portion  of  this  "Supplementary 
Information"  concerning  "substitute 
regulations." 

SectkM  436.34    Standard  Terms  and 
Conditions 

Proposed  §  436.34  seta  forth 
requirements  for  standard  terms  and 
conditions  which  are  unique  to  energy 
savings  performance  contracts. 
Paragraph  (a)  deals  with  contractors 
who  are  financing  the  acquisition  of 
energy  conservation  measures  through  a 
secured  loan  or  a  lease-acquisition.  It  is 
designed  to  protect  the  interests  of  the 
Federal  agency  and  the  financing  source 
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in  the  event  of  default  by  the  contractor 
on  the  energy  savings  performance 
contract  or  of  failure  l^  the  contractor 
to  make  timely  payments  pursuant  to  a 
secured  loan  or  lease-acquisition 
agreement.  It  would  require  a  Federal 
agency  to  ensure  that  an  energy  savings 
performance  contract  contains  a  clause 
authorizing  a  contracting  officer  to 
require  a  contractor  to  assign  both  the 
rights  and  responsibilities  of  the 
contract  to  a  willing  and  able  financing 
source.  The  clause  would  allow  the 
contracting  officer  the  discretion  not  to 
require  such  an  assignment  in 
appropriate  circumstances  such  as  an 
unwilling  or  unable  financing  source. 
The  paragraph  presumes  that  a  Federal 
agency  would  notify  a  financing  source 
in  the  event  of  default  on  the  contract 
and  that  the  financing  source  would 
notify  the  Federal  agency  in  the  event  of 
contractor  failure  to  cure  lack  of  timely 
pa>'ments. 

Proposed  paragraph  (b)  would  require 
a  clause  authorizing  modification, 
replacement,  or  change  in  equipment  at 
no  cost  to  the  Federal  agency  and  with 
prior  notification  and  approval  by  the 
contracting  officer. 

Proposed  paragraph  (c)  would  require 
a  contract  clause  specifying  the  final 
disposition  of  title  to  systems  and 
equipment. 

Proposed  paragraph  (d)  would  require 
prior  approval  by  the  contracting  officer 
of  any  fmancing  agreements  including 
amendments  to  applicable  pre-existing 
agreements. 

The  previously  described  provisions 
in  proposed  §  436.34  are  based  on 
clauses  currently  in  use  by  the  Army. 
Specific  clauses  are  included  in  the 
model  solicitations.  DOE  is  not 
proposing  rules  requiring  that  Federal 
agencies  use  standard  clauses  because  it 
is  desirable  to  maintain  some  flexibility 
to  take  into  account  unique  facts  and 
circimi  stances. 

Section  436.35    Funding 

Paragraph  (a)  of  proposed  §  436.35 
restates  the  statutory  requirement, 
established  by  section  802  of  the  Act. 
that  payments  under  energy  savings 
performance  contracts  may  be  made 
only  from  funds  available  for  the 
payment  of  energy  costs  and  related 
operations  and  maintenance  expenses. 

Paragraph  (b)  implements  section 
601(a)(2)(B)  of  the  Act.  It  requires  that 
the  total  cost  for  energy  savings 
performance  contract  services  and 
utilities,  after  the  contract  is  in  place, 
may  not  exceed  the  cost  estimated  by 
the  Federal  agency  for  all  energy  and 
related  operations  and  maintenance 
expenses  without  the  energy  savings 
performance  contract  in  place.  The 


energv  baseline,  adjusted  for  changes  in 
initial  baseline  conditions  (if  any), 
indicates  the  energy  the  agency  would 
have  consumed  without  an  energy 
savings  performance  contract. 

To  determine  the  agency  cost  of 
energy  without  an  energy  savings 
performance  contract  imder  paragraph 
(b).  the  Federal  agency  would  have  to 
multiply  the  current  unit  energy  rates  by 
the  current  annual  energy  baseline  and 
add  the  operations  and  maintenance 
cost  avoidance  for  related  utility  or 
energy  consuming  systems  which  the 
contractor  assumes  (if  any).  The  current 
annual  energy  baseline  is  derived  using 
the  baseline  method  and  adjustment 
procedure  e.stablished  in  the  energy 
savings  performance  contract. 

Federal  agencies  should  use  the  above 
procedure  to  prepare  annual  utility 
budgets,  since  the  budget  should,  at 
minimum,  include  annual  estimates  of: 
purchased  utilities;  all  costs  to  generate 
and  distribute  energy  from  Federal 
power  production  facilities;  related 
operations  and  maintenance  expenses; 
and  »cheduled  annual  payments  for 
energy  savings  performance  services. 
Paragraph  Tc)  tracks  the  wording  of 
paragraph  (a)(2)(C)  of  section  801, 
whidi  authorizes  a  Federal  agency  to 
incur  multiyear  obligations  to  pay  a 
contractor  for  guaranteed  savings 
pursuant  to  an  energy  savings 
performance  contract  as  long  as  those 
savings  "exceed  debt  service 
requirements." 

All  versions  of  the  model  solicitations 
include  a  provision  which  provides  that 
payments  for  contracted  energy  savings 
services  commence  only  upon 
inspection  and  acceptance  of  the 
contractor's  energy  conservation 
measures  and  accrual  of  energy  and 
related  operations  and  maintenance 
savings.  Therefore,  a  Federal  agency 
would  not  provide  advance  payments 
for  the  contractor's  recovery  of  its 
capital  costs.  Such  an  advance  payment 
is  precluded  by  the  statutory  language. 
Given  coverage  in  the  model 
solicitations,  there  is  no  need  to  restate 
the  proposition  in  regulatory  language. 
Paragraph  (d)  implements  paragraph 
(a)(2)(B)  of  section  801,  which  requires 
that  energy  savings  performance 
contracts  provide  for  a  guarantee  of 
savings  to  the  agency  and  establish 
payment  schedules  to  reflect  that 
guarantee.  Included  in  such  payment 
schedules  are  Fmancing  charges 
incurred  by  the  contractor.  Ordinarily, 
"interest  and  other  fmancial  costs"  are 
unallowable  costs  luider  the  Federal 
Acquisition  Regulation  (48  CFR  31.205- 
20).  However,  that  regulatory  provision 
is  inapplicable  to  energy  savings 
performance  contracts  because 


paragraph  (aM2)(C)  of  section  801 
provides  for  obligations  to  pay  for  "debt 
service  requirmnents"  and  thus  clearly 
contemplates  the  role  third-party 
fmancing  may  play  in  energy  savings 
performance  contracts.  Since  financing 
charges  are  normally  an  essential  aspect 
of  financing,  it  is  only  reasonable  for 
payment  schedules  to  reflect  such 
charges. 

Paragraph  (e)  tracks  the  language  of 
subsection  (a)(2)(D)  of  section  801  of  the 
Act.  which  sets  forth  specific  conditions 
upon  which  Federal  agencies  are 
authorized  to  enter  into  multiyear 
energy  savings  performance  contracts, 
without  funding  total  contract  costs  or 
cancellation  charges  inherent  in 
multiyear  contracts.  Specific  conditions 
of  the  multiyear  contracting  authority 
for  energy  savings  performance  are: 

(1)  The  contract  was  awarded 
competitively  using  procedures 
established  in  this  proposed  rule; 

(2)  Funds  are  available  and  adequate 
to  cover  contractor  payments  (if  any)  for 
energy  savings  estimated  and  scheduled 
to  occur  during  the  first  fiscal  year  of 
the  contract  period; 

(3)  Thirty  (30)  days  prior  to  awarding 
an  energy  savings  performance  contract, 
the  agency  head  notifies  appropriate 
authorization  and  appropriations 
committees,  if  the  contract  includes  a 
clause  establishing  a  proposed 
cancellation  ceiling  in  excess  of 
$750,000.  Cancellation  charges 
represent  the  maximum  liability  the 
Government  assumes  in  the  event  the 
energy  savings  performance  contract  is 
terminated  for  the  convenience  of  the 
Government,  or  the  utility  funds  are  not 
made  available  to  the  agency  in  a  future 
fiscal  year,  which  would  result  in 
cancellation  of  all  remaining  years  of 
the  contract;  and 

(4)  The  contract  is  governed  by  and 
contains  applicable  multiyear  contract 
provisions  found  In  48  CFR  subpart 
17.1.  Subpart  17.1  provides  policy  and 
guidance  on  applicability  of  multiyear 
contracting  provisions  for  a  variety  of 
contract  types. 

The  model  solicitations  provide 
guidance  on  using  multiyear  provisions 
in  48  CFR  Subpart  17.1  and  establishing 
the  cancellation  ceiling  for  the  energy 
savings  performance  contract. 

Section  436.36    Procedures  and 
Methods  to  Monitor  Contracts 

Section  801(a)(2MA)  of  the  Act 
provides  that  energy  savings 
performance  contracts  shall  require  an 
annual  energy  audit.  Post-installation 
and  annual  energy  audits  are  intended 
to  verify  contractor  compliance  with 
annual  energy  savings  performance 
guarantees.  As  pointed  out  earlier  when 
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discussing  the  definition  of  the  term 
"energy  audit."  such  audits  and  energy 
baselines  are  techniques  used  to 
measure  and  determine  energy  savings 
performance  attributable  to  energy 
conservation  n>easure9  installed  under 
energy  savings  performance  contracts. 
The  energy  audits  sbouW  not  involve 
qualitative  judgments  by  the  auditors; 
moreover,  the  proposed  rule  would 
promote  objectivity  by  providing  for  the 
agency  to  perform  audits,  or  to  approve 
an  independent  consuhant  selected  and 
paid  by  the  contractor  h  does  not 
appear  appropriate  to  require  agency 
audits  only  because  section  801(a)(1)  of 
the  Act  indicates  auditing  may  be  an 
allowable  cost.  Public  comments  are 
invited  on  the  wisdom  of  allowing  the 
contractor  to  select  and  pay  the 
consuhant  to  conduct  its  audit. 

The  specific  audit  and  baseline 
methods  selected  for  an  energy  savings 
performance  contract  are  based  on 
project  specific  characteristics.  The 
"How  To"  manual  and  model 
solicitations  provide  guidance  for 
agencies  to  adapt  energy  audit  and 
energy  baseline  contract  requirements  to 
meet  the  project-specific  needs. 

SectJon  436.37    Procedures  and 
Methods  to  Terminate  Contracts 

Proposed  §  436.37  addresses 
procedures  related  to  terminating  energy 
sa\'ings  performance  contracts,  which 
generally  occurs  under  two  conditions: 
(1)  when  the  GovemmenI  exercises  its 
right  to  terminate  for  convenience;  or  (2) 
when  the  Government  terminates  for 
default  (i.e..  contractor 
nonperformance). 

Termination  for  Convenience 

Energy  savings  performance  contracts 
are  multlyear  contracts  and.  as 
discussed  previously,  incorporate 
cancellation  ceilings  for  each  year  of  the 
contract  which  reflect  the  contractor's 
incurred  costs  prior  to  receiving 
payments  for  energy  cost  savings.  In  the 
event  of  a  termination  for  convenience, 
the  Government  must  cancel  any 
remaining  years  of  the  contract  The 
maximimi  termination  liability  is 
established  by  the  cancellation  ceilings, 
for  each  contract  year,  sal  fcirth  in  the 
contract  pursuant  to  multiyear  contract 
provisions  of  48  CFR  subpart  17.1. 

Termination  for  Defeult 

An  energy  savings  performance 
contract  Includes  energy  savings 
performance  guarantees  to  be  provided 
by  the  contractor.  In  the  event  the 
contractor  Is  unable  to  meet  the  contract 
performance  guarantees,  the 
GovemnMDt  may  exerdso  tta  right  to 
terminate  for  defiauk  dim  to 


nonperformance  of  the  contractor.  Such 
action  to  terminate  for  default  shall  be 
pursuant  to  Federal  Acquisition 
Regulation  Part  49.  The  Government, 
however,  may  elect  to  take  Utle  to.  and 
acquire  from,  the  contrartor  any 
equipment  or  energy  conservation 
measures  which  may  be  in  the 
Government's  best  interest  For 
equipment  the  Government  elects  to 
acquire,  the  Government  shall  provide 
compensation  based  on  incurred  costs 
less  payments  made  prior  to  termination 
pursuant  to  termination  provisions  in  48 
CFR  Part  49. 

The  model  solicitations  include 
provisions  which  address  title  to 
installed  equipment,  cancellation 
ceilings,  and  contract  termination.  DOE 
does  not  believe  that  there  is  a  need  for 
detailed  regulations  with  regard  to 
termination  procedures,  and  the 
proposed  rules  would  allow  Federal 
agency  discretion  In  applying 
termination  procedures  based  on  model 
solicitation  guidance. 

IV.  Procedural  Requirements 

(a)  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  58  FR  51735  (October  4.  1993). 
Accordingly,  it  was  subject  to  review  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA).  OIRA  completed  its 
review  without  requesting  any 
substantive  changes. 

(b)  Review  Under  the  Regulatory 
Flexibility  Act 

The  proposed  rules  were  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pub.  L.  96-354.  which  requires 
preparation  of  a  regulatory  analysis  for 
any  rule  which  is  likely  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

fc)  Review  Under  the  Paperwork 
Reduction  Act 

New  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C  3501.  et  seq.. 
or  recordkeeping  requirements  are 
propKJsed  by  this  rulemaking. 
Accordingly,  this  notice  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
the  paperwork  reoutrements.  Earlier  In 
this  notice.  DOE  described  two 
questionnah«s  proposed  for  use  under 


the  rule.  The  first  involved  • 
contractor's  qualificatiooa  for  inclusion 
on  the  quahfied  contractors  list  The 
second  would  be  directed  at  clients  of 
a  contractor  applicant  for  inclusion  on 
the  hst  in  order  to  obtain  project 
specific  information  with  regard  to  the 
client  s  experience  with  the  contractor 

The  information  DOE  proposes  to 
collect  on  the  above-described 
questionnaires  is  necessary  to  determine 
whether  a  contractor  is  adequate, 
experienced  and  reliable  to  be  placed  on 
the  quahfied  contractors  hst  IXDE 
believes  that  in  the  typical  case  the 
frequency  of  response  will  be  once 
every  12  months. 

After  the  initial  application  is  filed,  a 
successful  contractor  would  only  have 
to  update  information  which  might  have 
changed  during  the  interim.  The  public 
reporting  burden  is  estimated  to  average 
less  than  two  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searchina  existing  data 
sources,  gatherine  and  maintaining  the 
data,  needed,  and  completing  and 
retrieving  the  collection  of  information. 

(d)  Review  Under  the  NatkutaJ 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508).  tile  Department  of 
Energy  has  established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321.  et  seq.X 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021.  National 
Environmental  Policy  Act  Implementing 
Procedures  (57  FR  15122. 15152.  April 
24.  1992)  (Categorical  Exckislon  A6). 
the  Department  of  Energy  has 
determined  that  these  proposed  rules 
are  categorically  excluded  from  the  need 
to  prepare  an  environmental  impact 
statement  or  environmenul  assessment 

le)  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30. 1987).  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibihties  among  various  levels  of 
Government  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  oil 
decisions  involved  In  promulgating  and 
implementing  a  policy  action.  These 
proposed  rules  will  revise  certain  policy 
and  procedural  requirements  applicable 
only  to  Federal  contracts.  Therefore,  the 
Department  of  Energy  has  determined 
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that  these  proposed  rules  will  not  have 
a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

(fl  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  section  2(a)  and  (b)(2).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that 
these  proposed  rules  meet  the 
requirements  of  section  2(a)  and  (b)  of 
Executive  Order  12778. 

V.  Opportunities  for  Public  Comment 

Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  comments 
with  respect  to  the  proposed 
rulemaking. 

Six  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  documents  themselves  with 
the  designation  "Energy  Savings 
Performance  Contracts;  Notice  of 
Proposed  Rulemaking,  Docket  No.  EE- 
RM-94-201".  In  the  event  any  person 
wishing  to  provide  written  comments 
cannot  provide  six  copies,  alternative 
arrangements  can  be  made  in  advance 
with  DOE. 

All  comments  received  will  be 
available  for  public  inspection  as  part  of 
the  administrative  record  on  file  for  this 
rulemaking  in  the  Department  of  Energy 
Freedom  of  Information  Office  Reading 
Room.  lE-090.  Forrestal  Building,  1000 
Independence  Avenue,  S\V., 
Washington,  DC  20585,  202-586-6020, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 


two  copies  from  which  the  information 
claimed  to  be  confidential  has  been 
deleted.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  accordingly 
under  10  CFR  1004.11. 

Public  Hearing 

Request  to  Speak  Procedures 

A  public  hearing  on  the  proposed  rule 
will  be  held  at  9:30  a.m.  on  May  17, 
1994  in  room  lE-245  of  the  Forrestal 
Building.  1000  Independence  Avenue, 
S\V..  Washington,  IX  20585. 

Any  person  who  has  an  interest  in  the 
proposed  rule  or  who  is  a  representative 
of  a  group  or  class  of  persons  who  has 
an  interest  in  the  proposed  rule  may 
request  an  opportunity  to  make  an  oral 
presentation.  A  request  to  speak  at  the 
public  hearing  should  be  addressed  to 
the  address  or  phone  number  indicated 
at  the  beginning  of  this  notice.  The 
person  making  the  request  should 
briefly  describe  his  or  her  Interest  in  the 
proceedings  and,  if  appropriate,  state 
why  the  person  Is  a  proper 
representative  of  a  group.  The  person 
should  also  provide  a  phone  number 
where  he  or  she  may  be  reached  during 
the  day.  Six  copies  of  the  speaker's 
statement  should  be  brought  to  the 
hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  alternative  arrangements 
can  be  made  in  advance. 

Conduct  of  the  Hearing 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearing,  to 
schedule  their  respective  presentations, 
and  to  establish  procedures  governing 
the  conduct  of  the  hearing.  TTie  length 
of  each  presentation  will  be  limited  to 
10  minutes  or  based  on  the  number  of 
persons  requesting  an  opportunity  to 
speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  he  a  judicial  or 
evidentiary-type  hearing.  It  will  be 
conducted  in  accordance  with  5  U.S.C. 
553  and  section  501  of  the  Department 
of  Energy  Organization  Act,  42  U.S.C. 
7191. 

Questions  may  be  asked  only  by  those 
conducting  the  hearing.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral 
statement  will  be  given  the  opportunity 
to  make  a  rebuttal  or  clarifying 
stateiBent.  The  statements  will  be  given 
in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 


A  transcript  of  the  hearing  will  be 
made  by  DOE  and  made  available  as 
part  of  the  administrative  record  for  this 
rulemaking.  It  will  be  on  file  for 
inspection  at  the  DOE  Freedom  of 
Information  Reading  Room,  Forrestal 
Building,  1000  Independence  Ave,  SW.. 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Any  person  may  purchase  a  copy  of  the 
transcript  from  the  hearing  reporter. 

If  DOE  must  cancel  the  public 
hearing,  DOE  will  make  every  effort  to 
publish  an  advance  notice  of  such 
cancellation  in  the  Federal  Register. 
Actual  notice  of  cancellation  will  also 
be  given  to  all  persons  scheduled  to 
speak.  The  hearing  date  may  be 
canceled  in  the  event  no  member  of  the 
public  requests  the  opportunity  to  make 
an  oral  presentation. 

List  of  Subjects  inlO  CFR  Part  436 

Energy  conservation;  Federal 
buildings  and  facilities;  Reporting  and 
recordkeeping  requirements;  and  Solar 
energy. 

Issued  in  Washington,  DC  on  this  Sth  day 
of  April  1994. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  436  of  title  10, 
Subchapter  D  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  43&-FEDERAL  ENERGY 
MANAGEMENT  AND  PLANNING 
PROGRAMS 

1 .  The  authority  citation  for  part  436 
is  revised  to  read  as  follows: 

Aulliority:  42  U.S.C.  6361.  et  seq.;  42 
U.S.C.  6251,  et  seq.;  42  U.S.C.  8287.  et  seq. 

2.  Section  436.2  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph  (b). 
redesignating  paragraph  (c)  as  paragraph 
(d),  and  adding  a  new  paragraph  (c)  as 
follows: 


§  436.2    General  objectives. 

(c)  To  promote  the  use  of  energy 
savings  performance  contracts  by 
Federal  agencies  for  implementation  of 
privately  financed  investment  in 
building  and  facihty  energy 
conservation  measures  for  existing 
Federally  owned  buildings;  and 

3.  New  subpart  B.  consisting  of 
§§  436.30  through  436.37  is  added  to 
read  as  follows: 
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Subpart  B— Methods  and  Procedures  for 
Energy  Savings  Performance  Contracting 

Sec. 

436.30  Purpose  and  scope. 

436.31  Definitions. 

436.32  Qualified  contractors  lists. 

436.33  Procedures  and  methods  for 
contractor  selection. 

436.34  Standard  terms  and  conditions. 

436.35  Funding. 

436.36  Procedures  and  methods  to  monitor 
contracts. 

436.37  Procedures  and  methods  to 
tenninate  contracts. 

Subpart  B— Methods  and  Procedures 
for  Energy  Savings  Performance 
Contracting 

§  436.30    Purpose  and  scope. 

(a)  General.  This  subpart  provides 
procedures  and  methods  which  apply  to 
Federal  agencies  with  regard  to  the 
award  and  administration  of  energy 
savings  performance  contracts  awarded 
within  5  years  of  the  effective  date  of 
these  rules  unless  the  period  of 
effectiveness  is  extended  by  law.  This 
subpart  applies  in  addition  to  the 
Federal  Acquisition  Regulation  at  Title 
48  of  the  CFR  and  related  Federal' 
agency  regulations.  The  provisions  of 
this  subpart  are  controlling  with  regard 
to  energy  savings  performance  contracts 
notwithstanding  any  conflicting 
provisions  of  the  Federal  Acquisition 
Regulation  and  related  Federal  agency 
regulations. 

(b)  Utility  incentive  programs. 
Nothing  in  this  subpart  shall  preclude  a 
Federal  agency  from — 

(1)  participating  in  programs  to 
increase  energy  efficiency  and  for  water 
conservation  or  the  management  of 
electricity  demand  conducted  by  gas. 
water,  or  electric  utilities  and  generally 
available  to  customers  of  such  utilities; 

(2)  accepting  financial  incentives, 
goods,  or  services  generally  available 
from  any  such  utility,  to  increase  energy 
efficiency  or  to  conserve  water  or 
manage  electricity  demand; 

(3)  entering  into  negotiations  with 
electric,  water,  and  gas  utilities  to 
design  cost-effective  demand 
management  and  conservation  incentive 
programs  to  address  the  unique  needs  of 
each  Federal  agency. 

(c)  Promoting  competition.  Under 
paragraph  (b)  of  this  section  and  to  the 
extent  allowed  by  law,  Federal  agencies 
are  encouraged  to  require  utilities  to 
select  contractors  in  a  competitive 
manner  to  the  maximum  extent 
practicable. 

§436.31    Definitions. 

As  used  in  this  subpart — 

Building  means  any  closed  structure 
primarily  intended  for  human 


occupancy  in  which  energy  is 
consumed,  produced,  or  distributed. 

DOE  means  Department  of  Energy. 

Energy  audit  means  a  procedure 
conducted  to  determine  the  energy  and 
cost  savings  which  are  likely  to  result  or 
which  have  resulted  from 
implementation  of  energy  conservation 
measures. 

Energy  Baseline  means  the  amount  of 
energy  that  would  be  consumed 
annually  without  implementation  of 
energy  conservation  measures  based  on 
historical  metered  data,  engineering 
calculations,  building  load  simulation 
models,  statistical  regression  analysis, 
or  some  combination  of  these  methods. 

Energy  conservation  measures  means 
measures  that  are  applied  to  an  existing 
Federally  owned  building  or  facility  that 
improve  energy  efficiency,  are  life-cycle 
cost-effective  under  Subpart  A  of  this 
part,  and  that  involve  energy 
conservation,  cogeneration  facilities, 
renewable  energy  sources, 
improvements  in  operations  and 
maintenance  efficiencies,  or  retrofit 
activities. 

Energy  cost  savings  means  a  reduction 
in  the  cost  of  energy  and  related 
operations  and  maintenance  expenses, 
from  a  base  cost  established  through  a 
methodology  set  forth  in  an  energy 
savings  performance  contract,  utilized 
in  an  existing  federally  owned  building 
or  facility  as  a  result  of— 

(1)  The  lease  or  purchase  of  operating 
equipment,  improvements,  altered 
operation  and  maintenance,  or  technical 
services;  or 

(2)  The  increased  efficient  use  of 
existing  energy  sources  by  cogeneration 
or  heat  recovery  excluding  any 
cogeneration  process  for  other  than  an 
existing  Federally  owned  building  or 
facilities. 

Energy  savings  means  the 
determination,  in  electrical  or  thermal 
units  (e.g.,  kilowatt  hour  (kwh),  kilowatt 
(kw),  or  British  thermal  unit  (Btu)),  of 
the  reduction  in  energy  use  or  demand 
by  comparing  consumption  or  demand, 
after  completion  of  contractor-installed 
energy  conservation  measures,  to  an 
energy  baseline  established  in  the 
contract. 

Energy  savings  performance  contract 
means  a  contract  which  provides  for  the 
performance  of  services  for  the  design, 
acquisition,  installation,  testing, 
operation,  and  where  appropriate, 
maintenance  and  repair  of  an  identified 
energy  conservation  measure  or  series  of 
measures  at  one  or  more  locations. 

Facj/yfy  means  any  structure  not 
primarily  intended  for  human 
occupancy  or  any  contiguous  group  of 
structures  and  related  systems  either  of 


which  produces,  distributes,  or 
consumes  energy. 

Federal  agency  has  the  meaning  given 
such  term  in  section  551(1)  of  title  5 
United  States  Code. 

Secretary  means  the  Secretary  of 
Energy. 

§  436.32    Qualified  contractors  lists. 

(a)  DOE  may  prepare  a  list,  to  be 
updated  annually,  of  firms  qualified  to 
provide  energy  savings  performance 
services.  The  list  shall  be  prepared  from 
statements  of  qualifications  by  or  about 
firms  engaged  in  providing  energy 
savings  performance  contract  services 
on  questionnaires  obtained  from  DOE. 
Such  statements  shall,  at  a  minimum, 
include  prior  experience  and 
capabilities  of  firms  to  perform  the 
proposed  types  of  energy  savings 
services  and  financial  and  performance 
information.  DOE  shall  issue  a  notice 
annually,  for  publication  in  the 
Commerce  Business  Daily,  inviting  new 
or  updated  statements  of  qualifications. 

(b)  On  the  basis  of  statements  of 
qualifications  received  under  paragraph 
(a)  of  this  section  and  any  other  relevant 
information,  DOE  shall  select  a  firm  for 
inclusion  on  the  Qualified  list  if— 

(1)  It  has  provided  energy  savings 
performance  contract  services  for  not 
less  than  three  clients  with  a  minimum 
two  years  of  energy  savings  for  each 
contract; 

(2)  All  previous  project  clients 
contacted  provide  ratings  which  exceed 
"poor"; 

(3)  The  firm  and  proposed  associates 
and  subcontractors  identified  in  the 
questionnaire  possess  the  project 
experience,  qualifications,  and  breadth 
of  skills  appropriate  to  successfully 
implement  the  technologies  which  the 
firm  may  propose  to  provide; 

(4)  The  firm  or  any  principal  of  the 
firm  has  not  declared  bankruptcy  within 
the  last  5  years; 

(5)  The  firm  or  principal  of  the  firm 
is  not  on  the  list  of  parties  excluded 
from  procurement  programs  under  48 
CFR  subpart  9.4;  and 

(6)  There  is  no  other  adverse 
information  which  warrants  the 
conclusion  that  the  firm  is  not 
minimally  qualified. 

(c)  Except  as  provided  by  10  U.S.C. 
2865(c)(2)(A),  a  Federal  agency  shall  use 
DOE's  list  unless  it  elects  to  develop  its 
own  hst  of  firms  qualified  to  provide 
energy  savings  performance  services 
consistent  with  the  procedures  in 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  A  firm  not  designated  by  DOE  or 
a  Federal  agency  pursuant  to  the 
procedures  in  paragraph  (a)  and  (b)  oi 
this  section  as  qualified  to  provide 
energy  savings  performance  services 
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shall  receive  a  written  decision  and  may 
request  a  debriefing  from  a  DOE  official. 
Review  of  such  a  decisioa  shall  be 
conducted  in  aocordance  with 
procedures  developed  by  the  Board  of 
Contract  Appeals  of  the  General 
Services  Administration. 

(e)  Notwithstanding  the  procedures  in 
this  section  with  legard  to  aiuHial 
updating,  if  the  Boud  of  Contract 
Appeals  of  the  General  Services 
Administration  reverses  or  remands  a 
Federal  agency  decision  determining 
that  a  firm  is  not  qualified,  the  Fedoral 
agency  shall  add  the  firm  to  its  qualified 
list  as  appropriate  either  upon  receipt  of 
the  BoBid's  dedsion  or,  if  the  Federal 
agency  decides  to  appeal  after  the 
decision  is  upheld  finally  upon  judicial 
review. 

(f)  The  filing  of  an  appeal  with  the 
Board  of  Contract  Appeals  shall  not  stay 
the  decision  of  a  Federal  agency  to  issue 
a  new  or  updated  list  of  qualified 
contractors  or  to  use  that  list  in 
accordance  with  this  subpart. 

§  436.33    ProcadufM  and  methods  tor 
contractor  selection. 

[a)  Competitive  selection.  Competitive 
selections  based  on  solicitation  of  firms 
on  a  qualified  list  are  subject  to  the 
followine  procedures — 

(1)  Wiui  respect  to  a  particular 
proposed  energy  savings  performance 
project.  Federal  agencies  shall  request 
the  submission  of  "intent  to  propose" 
statements  from  all  firms  on  the  Ust  who 
may  be  interested  in  proposing. 

(2)  From  those  firms  submitting 
"intent  to  propose"  statements.  Federal 
agencies  shall  request  technical  and 
price  proposals  and  the  text  of  any 
third-party  financing  agreement  from 
each  firm. 

(3)  Based  on  its  evaluation  of  the 
technical  and  price  proposals 
submitted,  any  applicable  financing 
agreement  (including  lease-acquisitions, 
if  any),  statements  of  qualifications 
submitted  under  §  436.32  of  the  subpart, 
and  any  other  information  determined 
to  be  relevant,  the  Federal  agency  may 
select  a  firm  to  conduct  the  project. 

(4)  If  a  proposed  energy  savings 
project  involves  a  large  faciUty  with  too 
many  contiguously  related  buildings 
and  other  structures  at  one  site  for 
proposing  firms  to  assume  the  costs  of 
a  walkthrough  energy  audit  of  all  such 
structures,  the  Federal  agency  may 
request  technical  and  price  proposals 
for  a  representative  sample  of  buildings 
and  other  structures  and  may  select  a 
firm  to  conduct  the  proposed  project 
under  paragraph  (aj(4)  of  this  section. 
After  selection  of  a  firm,  but  prior  to 
award  of  an  energy  savings  performance 
contract,  the  Federal  agency  may 


request  the  selected  firm  to  submit 
technical  and  price  proposals  for  all  or 
some  of  the  remaining  buildings  and 
other  structures  at  the  site  and  may 
include  in  the  award  or  make  a  separate 
award  for  all  or  some  of  the  remaining 
buildings  and  other  structures. 

(b)  Unsolicited  proposals.  Federal 
agencies  may  consider  unsolicited 
energy  savings  performance  contract 
proposals  from  firms  on  a  qualified  Ust 
under  this  subpart  which  include 
technical  and  price  proposals  and  the 
text  of  any  financing  agreement 
(including  a  lease-acquisition). 
Consistent  with  the  authority  provided 
by  10  U.S.Q  2304(c)(5)  or  41  U.S.C 
253(c)(5).  and  after  determining  that 
technical  and  price  provisions  are 
adequate.  Federal  agencies  may  award  a 
contract  to  a  firm  on  a  quahfied  list 
under  this  subpart  on  the  basis  of  an 
unsolicited  proposal,  provided  that  the 
FedeiBl  agency  complies  with  the 
following  procedures — 

(1)  An  award  may  not  be  made  to  the 
firm  submitting  the  unsolicited 
proposal,  unless  the  Federal  agency 
publishes  a  notice  in  the  Commerce 
Business  Daily,  acknowledging  receipt 
of  the  proposal  and  inviting  other  firms 
on  the  qualified  list  to  submit 
competing  proposals. 

(2)  No  award  based  on  such  an 
unsolicited  proposal  may  be  made  in 
instances  in  which  the  Federal  agency  is 
planning  the  acquisition  of  an  energy 
conservation  measure  through  an  energy 
savings  performance  contract  or  if  there 
are  other  energy  conservation  measures 
which  reasonably  could  be 
implemented  in  the  existing  Federally 
owned  b\iilding  or  facility. 

(c)  Defense  contracts.  Consistent  with 
10  U.S.C.  2865(c)(2)(B).  and 
notwithstanding  the  selection 
procedures  under  §  436.32  and  of  this 
section,  the  Department  of  Defense  may 
provide  for  the  direct  negotiation  by 
departments,  agencies,  and 
instrumentalities  of  the  Department  of 
Defense,  of  contracts  with  energy 
savings  performance  contractors  that 
have  been  competitively  selected  and 
approved  by  any  gas  or  electric  utility 
serving  the  department,  agency,  or 
instrumentality  concerned. 

(d)  Certified  cost  or  pricing  data. 
Solicitations  and  contracts  under  this 
Part  shall  not  require  the  submission  of 
certified  cost  or  pricing  data  pursuant  to 
the  authority  provided  under  41  U.S.C. 
254(d)(5)(B)  and  48  CFR  15.B04-3(i). 

§436.34    Standard  tenns  and  eonditfons. 

Any  energy  savings  performance 
contract  shaU  contain  clauses — 

(a)  Protecting  the  interests  of  a  Federal 
ageiu:y  and  a  secured  lender  or  lessor  of 


JMI 


a  lease-acquisition  agreement  by 
authorizing  a  contracting  officer  in 
appropriate  circumstances  to  require  ■ 
contractor  who  defaults  on  an  energy 
savings  performance  contract  or  who 
does  not  cure  the  failure  to  make  timely 
payments  on  a  secured  loan  or  a  lease- 
acquisition,  to  assign  to  the  lender  or 
lessor,  if  willing  and  able,  the 
contractor's  rights  and  responsibilities 
under  an  energy  savings  performance 
contract; 

(b)  Authorizing  modification, 
replacement,  or  changes  of  equipment 
provided  there  is  no  cost  to  the  Federal 
agency  and  there  is  prior  notification 
and  approval  by  the  contracting  officer, 

(c)  Providing  for  the  final  disposition 
of  title  to  systems  and  equipment;  and 

(d)  Requiring  prior  approval  by  the 
contracting  officer  of  any  financing 
agreements  (including  lease- 
acquisitions]  and  amendments  to  such 
an  agreement  entered  into  after  contract 
award  for  the  purpose  of  financing  Uw 
acquisition  of  energy  conservation 
measures. 

§43645    Funding. 

(a)  Any  amount  paid  by  a  Federal 
agency  pursuant  to  any  energy  savings 
performance  contract  entered  into  under 
this  subpart  may  be  paid  only  £rom 
funds  appropriated  or  otherwise  made 
available  to  the  agency  for  the  payment 
of  energy  expenses  and  related 
operation  and  maintenance  expenses. 

(b)  Aggregate  annual  payments  by  a 
Federal  agency  to  utilities  and  energy 
savings  performance  contractors,  under 
an  energy  savings  performance  contract, 
may  not  exceed  the  amount  that  the 
Federal  agency  would  have  paid  for 
energy  and  related  operations  and 
maintenance  expenses  without  an 
energy  savings  performance  contract 
The  amount  the  agency  would  have 
paid  is  equal  to: 

(1)  The  energy  baseline  under  the 
energy  savings  performance  contract 
(adjusted  if  appropriate  under  section 
436.36),  multiplied  by  the  unit  energy 
cost;  and 

(2)  Any  related  operations  and 
maintenance  cost  prior  to 
implementation  of  energy  conservation 
measures,  adjusted  for  increases  in  labor 
and  material  price  indices. 

(c)  Federal  agencies  may  incur 
obUgations  pursuant  to  energy  savings 
performance  contracts  to  finance  energy 
conservation  measures  provided 
guaranteed  energy  cost  savings  exceed 
the  contractor's  debt  service 
requirements. 

(d)  An  energy  savings  performance 
contract  shall  provide  for  a  guarantee  of 
savings  to  the  Federal  agency,  and  shall 
establish  payment  schedules  reflecting 
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such  guarantee,  considering  the  capital, 
financial  charges,  maintenance  or  repair 
costs  incurred  by  the  contractor  to 
provide  performance  guarantees  under 
the  contract. 

(e)  Federal  agencies  may  enter  into  a 
multiyear  energy  savings  performance 
contract  for  a  period  not  to  exceed  25 
years  without  funding  of  cancellation 
charges  before  cancellation,  if: 

(1)  The  multiyear  energy  savings 
performance  contract  was  awarded  in  a 
competitive  manner  using  the 
procedures  and  methods  established  by 
this  subpart; 

(2)  Funds  are  available  and  adequate 
for  payment  of  the  costs  of  the  multiyear 
energy  savings  performance  contract  for 
the  first  fiscal  year; 

(3)  Thirty  (30)  days  before  the  award 
of  any  multiyear  energy  savings 
performance  contract  that  contains  a 
clause  setting  forth  a  cancellation 
ceiling  in  excess  of  $750,000,  the  head 
of  the  awarding  Federal  agency  gives 
written  notification  of  the  proposed 
contract  and  the  proposed  cancellation 
ceiling  for  the  contract  to  the 


appropriate  authorizing  and 
appropriating  committees  of  the 
Congress;  and 

(4)  The  multiyear  energy  savings 
performance  contract  is  subject  to  48 
CFR  subpart  17.1. 

§  436.36    Procedures  and  methods  to 
monitor  contracts. 

(a)  Af^er  contractor  implementation  of 
energy  conservation  measures  and 
annually  thereafter  during  the  contract 
term,  an  energy  audit  shall  be 
conducted  by  the  Federal  agency  or  an 
independent  consultant  hired  by  the 
contractor  and  approved  by  the  Federal 
agency.  The  energy  audit  shall  verify  the 
achievement  of  annual  energy  savings 
guarantees  provided  by  the  contractor. 

(b)  The  energy  baseline  is  subject  to 
adjustment  due  to  changes  beyond  the 
contractor's  control,  such  as— 

(1)  Physical  changes  to  building; 

(2)  Hours  of  use  or  occupancy; 

(3)  Area  of  conditioned  space; 

(4)  Addition  or  removal  of  energy 
consuming  equipment  or  systems; 

(5)  Energy  consuming  equipment 
operating  conditions;  and 


(6)  Weather  (i.e.,  cooling  and  heating 
degree  days). 

(c)  Federal  agencies  shall  specify 
requirements  for  annual  energy  audits 
that  are  consistent  with  this  subpart  and 
the  energy  baseline  and  baseline 
adjustment  procedures  used  in  the 
energy  savings  performance  contract. 

§  436.37    Procedures  and  methods  to 
terminate  contracts. 

(a)  In  the  event  an  energy  savings 
performance  contract  is  terminated  for 
the  convenience  of  the  Government,  the 
termination  liability  of  a  Federal  agency 
shall  not  exceed  the  cancellation  ceiling 
set  forth  in  the  contract,  for  the  year  in 
which  the  contract  is  terminated. 

(b)  In  the  event  an  energy  savings 
performance  contract  is  terminated  for 
default,  the  Federal  agency  may  take 
title  to  contractor-installed  equipment, 
if  the  Federal  agency  provides 
compensation  to  the  contractor  pursuant 
to  termination  for  default  provisions  in 
48  CFR  part  49. 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notice  1988] 

Registration  for  the  Diversity 
Immigrant  (DV-I)  Visa  Program; 
Correction 

This  document  contains  corrections  to 
Public  Notice  1974  published  Thursday, 
March  31, 1994.  (59  FR  15303).  This 
public  notice  provided  information  on 
the  application  procedures  for  the 
55,000  immigrant  visas  to  be  made 
available  in  the  DV-1  category  during 
Fiscal  Year  1995.  The  notice  published 
on  March  31  contained  an  error 
regarding  the  size  of  the  envelope  to  be 
used  for  submitting  the  application  for 
registration  as  a  DV-1  immigrant.  The 
correct  envelope  size  should  be  between 
6  inches  and  10  inches  (approximately 
15  cm  to  25  cm)  in  length  and  between 
3V2  inches  and  4'/^  inches 
(approximately  9  cm  to  11  cm)  in  width. 

Tnis  notice  is  being  republished  in  its 
entirety. 

Information  on  the  Application 
Procedures  for  the  55,000  Immigrant 
Visas  To  Be  Made  Available  in  the  DV- 
1  Category  During  Fiscal  Year  1995 

Sections  201(a)(3),  201(e).  203(c)  and 
204(a)(1)(G)  of  the  Immigration  and 
Nationality  Act,  as  amended,  taken 
together  establish,  effective  for  Fiscal 
Year  1995  and  thereafter,  an  annual 
numerical  limitation  of  55,000  for 
diversity  immigrants.  Aliens  who  are 
natives  of  countries  determined  by  the 
Attorney  General  according  to  a 
mathematical  formula  specified  by  the 
law  will  be  able  to  compete  for 
immigration  under  this  limitation.  This 
program  is  identified  by  the  visa  symbol 
DV-1  and  is  informally  known  as  the 
"visa  lottery."  The  law  specifies  that 
there  must  be  a  separate  registration  for 
each  year's  DV-1  visas.  This 
information  concerns  the  application 
period  during  1994  for  visas  to  be  issued 
during  fiscal  year  1995. 

Qualifying  Countries  and  Areas  Under 
the  DV-1  Program 

The  law  apportions  immigrant  visa 
issuance  among  six  geographic  regions 
(Africa,  Asia,  Europe,  North  America — 
other  than  Mexico,  Oceania,  and  South 
America  including  Mexico.  Central 
America,  and  the  Caribbean)  according 
to  a  formula  based  on  total  immigrant 
admissions  over  the  most  recent  five- 
year  period.  The  formula  identifies  both 
high  and  low  admission  regions  and 
"high  admission  foreign  states.  A  greater 
share  of  the  available  visa  numbers  go 
to  low  admission  regions  than  to  high 


admission  regions.  High  admission 
states  are  excluded  entirely  from  the 
program.  No  single  country  may  receive 
more  than  7  percent  (3,850)  of  the 
world-vwde  total  of  visa  numbers. 

The  UiS.  Attorney  General  determines 
and  publishes  separately  the  countries 
whose  natives  (as  that  term  is  explained 
in  question  1)  are  entitled  to  apply  for 
DV-1  visas  during  Fiscal  Year  1995. 
According  to  the  law,  countries  are 
grouped  by  region  (see  list  at  the  end  of 
this  notice).  The  allotment  of  visa 
numbers  for  each  region  is  shown  in 
parenthesis  below: 

Africa:  (20.200) — All  countries. 

Asia:  (6.837)— All  countries  EXCEPT  the 
following:  China — mainland  bom  and 
Taiwan  bom,  India,  Philippines,  Vietnam, 
and  South  Korea.  (Hong  Kong  is  eligible). 

Europe:  (24.549>— All  countries  EXCEPT  the 
following:  United  Kingdom  and  its 
dependent  territories.  (Northern  Ireland  is 
eligible). 

North  Attiehca:  (8) — Canada  is  not  eligible. 
The  Bahamas  is  the  ONLY  eligible  country 
included  in  the  North  American  region. 

South  America:  (2,589) — All  countries 
EXCEPT  Mexico,  )amaica.  El  Salvador  and 
the  Dominican  Republic. 

Oceania:  {S\7) — All  Countries. 

How  and  When  to  Apply  for  DV-1 
Status 

The  application  period  for  registration 
for  the  visas  to  be  issued  during  Fiscal 
Year  1995  (i.e.  from  October  1994 
through  September  1995)  will  begin  at 
12:01  a.m.  (Eastern  Time)  on 
Wednesday,  June  1,  1994,  and  will  end 
at  midnight  on  Thursday.  June  30. 1994. 
Applications  must  be  typed  or  clearly 
printed  and  mailed  to  one  of  the  six 
following  addresses,  depending  upon 
the  region  of  the  applicant's  native 
country: 

Note  Carefully  the  Importance  of  Using  the 
Correct  Postal  ZIP  Code  for  Each  Region 

Asia:  DV-1  Program.  National  Visa  Center. 

Portsmouth.  NH  00210,  U.S.A. 
South  America:  DV-1  Program,  National  Visa 

Center,  Portsmouth,  NH  00211.  U.S.A. 
Europe:  DV-1  Program,  National  Visa  Center. 

Portsmouth,  NH  00212,  U.S.A. 
Africa:  DV-1  Program.  National  Visa  Center. 

Portsmouth,  NH  00213.  U.S.A. 
Oceania:  DV-1  Program,  National  Visa 

Center,  Portsmouth.  NH  00214,  U.S.A. 
ii'orth  America:  DV-1  Program.  National  Visa 

Center,  Portsmouth.  NH  00215.  U.S.A. 

Typed  or  clearly  printed  in  the  Roman 
alphabet  in  the  upper  left  hand  comer 
of  the  front  of  the  envelope  must  be  the 
country  or  area  of  which  the  applicant 
is  a  native.  Typed  or  clearly  printed 
below  the  country  must  be  the  same 
name  and  mailing  address  of  the 
applicant  as  are  shown  on  the 
application  form  contained  therein. 


Failure  to  include  this  information  will 
disqualify  the  application. 

Example:  Pakistan,  George  Q.  Public.  1234 
Any  Street,  Apt.  5.  Center  City.  CA  90001. 

Only  one  application  may  be 
submitted  by  or  for  each  applicant 
during  this  registration  period. 
(Submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration.)  Applications  for 
registration  will  be  grouped  by  region 
and  will  be  selected  strictly  in  a  random 
order  from  among  all  those  received 
during  the  application  period.  Every 
application  received  will  have  an  equal 
chance  of  being  selected. 

Applications  must  be  sent  to  the 
addresses  above  by  regular  mail  or  air 
mail  only,  and  may  be  mailed  from 
within  the  United  States  or  abroad.  The 
information  required  on  the  envelope 
must  be  typed  or  clearly  printed.  Any 
applications  submitted  by  hand, 
telegram,  FAX.  or  by  any  means 
requiring  any  form  of  special  handling 
or  acknowledgement  of  receipt,  such  as 
registered  mail,  express  mail,  or 
certified  mail  will  not  be  eligible  for  the 
visa  lottery. 

Applications  received  at  the  post 
office  either  before  or  after  the 
application  period,  or  delivered  to  any 
other  address  will  not  be  processed  for 
registration.  Only  one  application  may 
be  included  in  each  envelope. 

Size  of  Envelope 

The  envelope  in  which  each 
application  is  mailed  must  be 
BETWEEN  6  inches  and  10  inches  (15 
cm  to  25  cm)  IN  LENGTH,  and 
BETWEEN  3V2  inches  and  AVz  inches  (9 
cm  to  11  cm)  IN  WIDTH.  This  is 
necessary  to  assist  the  automated 
processing  of  the  mail. 

Information  Which  Must  Be  Included 
With  Application  for  Registration 

There  is  no  application  fee  or  special 
application  form.  The  request  for 
registration  in  the  lottery  must  furnish 
the  following  information  on  a  plain 
sheet  of  paper.  All  answers  must  be 
typed  or  clearly  printed  in  the  Roman 
alphabet. 

Each  application  must  be  in  the 
following  format: 

1.  Applicant's  Full  Name 

Last  Name,  First  Name  and  Middle 

Name 
(Underline  Last  Name/Sumame/Family 

Name) 
Example;  Public,  George  Quincy 

2.  Applicant's  Date  and  Place  of  Birth 

Date  of  birth;  Day.  Month.  Year 
Example;  15  November  1961 


Federal  Register  /  Vol.  59.  No.  69  /  Monday.  ApriJ  11.  1994  /  Notices 


17219 


Place  of  birth:  City/Town,  District/ 
County/Province,  Country 

Example:  Munich,  Bavaria,  Germany 

3.  Name,  Date  and  Place  of  Birth  of 
Applicant's  Spouse  and  Children,  if  any 

The  spouse  and  child(ren)  of  an 
applicant  who  is  registered  for  DV-1 
status  are  automatically  entitled  to  the 
same  status.  To  obtain  a  visa  on  the 
basis  of  this  derivative  status,  a  child 
must  be  under  21  years  of  age  and 
unmarried.  NOTE:  Do  NOT  list  parents 
as  they  are  not  entitled  to  derivative 
status. 

4.  Applicant's  Mailing  Address 

The  mailing  address  must  be  dear 
and  complete,  since  it  will  be  to  that 
address  that  the  notification  letter  for 
the  persons  who  are  registered  will  be 
sent.  A  telephone  number  is  optional. 

5.  Applicant's  Native  Country  if 
Different  From  Country  of  Birth 

See  the  answer  to  Question  1  in  this 
notice  regarding  the  meaning  of 
"native"  for  the  purposes  of  the  DV-1 
program. 

Frequently  Asked  Questions  About  DV- 
1  Registration 

1.  Howls  the  Term  "Native" Defined? 
Are  There  Any  Bases  Upon  Which 
Persons  Who  Have  Not  Been  Bom  in  a 
Qualifying  Country  May  Qualify  for 
Registration? 

Native  means  both  someone  bom 
within  one  of  the  qualifying  countries 
and  someone  entitled  to  be  "charged"  to 
such  country  under  the  provisions  of 
section  202(b)  of  the  Immigration  and 
Nationality  Act.  Applicants  for  DV-1 
registration  may  be  charged  to  the 
country  of  birth  of  a  spouse;  a  minor 
dependent  child  can  be  charged  to  the 
country  of  birth  of  a  parent;  and  an 
applicant  bom  in  a  country  of  whidi 
neither  parent  was  a  native  or  a  resident 
at  the  time  of  his/her  birth  may  be 
charged  to  the  country  of  birth  of  either 
parent.  An  applicant  who  claims  the 
benefit  of  alternate  chargeability  must 
include  a  statement  to  that  effect  on  the 
application  for  registration,  and  must 
show  the  country  of  chargeability  on  the 
upper  left  hand  comer  of  the  envelope 
in  which  the  registration  request  is 
mailed. 

2.  May  Persons  Who  Are  in  the  U^. 
Apply  for  Registration? 

Yes,  an  applicant  may  be  in  the  U.S. 
or  in  another  country,  and  the 
application  may  be  mailed  in  the  U.S. 
or  abroad. 


3.  Is  Each  Applicant  Limited  to  Only 
One  Application  During  This  DV-1 
Registration  Period? 

Yes.  the  law  allows  only  one 
application  by  or  for  each  person: 
submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration. 

Note:  More  than  400,000  applications  were 
DISQUAUnED  during  the  1993  and  1994^ 
visa  lotteries  due  to  omhiple  appttcatioos 
Applicants  may  be  disqualified  at  time  of 
registration  or  at  the  time  of  the  visa 
interview  if  more  than  one  entry  is  detected. 

4.  May  a  Husband  and  a  Wife  Each 
Submit  a  Separate  Application? 

Yes.  if  otherwise  qualified,  a  husband 
and  a  wife  may  each  submit  one 
application  for  registration:  if  either  is 
registered,  the  other  would  be  entitled 
to  derivative  status. 

5.  Must  Each  Applicant  Submit  His/Her 
Own  Request,  or  May  Someone  Act  on 
Behalf  of  an  Applicant? 

Applicants  may  prepare  and  submit 
their  own  request  for  registration,  or 
have  someone  act  on  their  behalf. 
Regardless  of  whether  an  application  is 
submitted  by  the  applicant  directly,  or 
is  assisted  by  an  attorney,  friend, 
relative,  etc.,  only  one  application  may 
be  submitted  in  the  name  of  each 
person.  Only  one  notification  letter  will 
be  sent  for  each  case  registered,  to  the 
address  provided  on  the  application. 

6.  What  Are  the  Requirements  for 
Education  or  Work  Experience? 

The  law  and  regulations  require  that 
every  applicant  must  have  at  least  a 
high  school  education  or  its  equivalent 
or,  within  the  past  five  years,  have  two 
years  of  work  experience  in  an 
occupation  requiring  at  least  two  years 
training  or  experience.  A  "high  school 
education  or  equivalent"  is  defined  as 
successful  completion  of  a  twelve-year 
course  of  elementary  and  secondary 
education  comparable  to  that  of  a  high 
school  degree  in  the  United  States. 
Qualifying  work  experience  shall  be 
based  upon  the  most  recent  edition  of 
the  Dictionary  of  Occupational  Titles 
published  by  the  Emplo>Tnent  and 
Training  Administration  of  the  United 
States  Department  of  Labor. 

Documentary'  proof  of  education  or 
work  experience  should  NOT  be 
submitted  with  the  application,  but 
must  be  presented  to  the  consular 
officer  at  the  time  of  formal  immigrant 
visa  application. 

7.  How  Will  Cases  Be  Registered? 

At  the  National  Visa  Center  all  mail 
received  will  be  separated  into  one  of 
six  geographic  regions  and  individually 


numbered.  After  the  end  of  the 
application  period,  a  computer  will 
randomly  select  cases  from  among  aU 
the  mail  received  for  eadi  geogra{^uc 
region.  Within  each  region,  the  first 
letter  randomly  selected  will  be  the  first 
case  registered,  the  second  letter 
selected  the  second  registration,  etc.  It 
makes  no  difference  whether  an 
application  is  received  eariy  or  late  in 
the  application  period;  all  applications 
received  within  the  mail-in  period  will 
have  an  equal  chance  of  being  selected 
within  eadi  region.  When  a  case  has 
been  registered,  the  applicant  wiU 
immediately  be  sent  a  notification  latter. 
which  will  provide  appropriate  visa 
application  instructions.  The  National 
Visa  Center  will  continue  to  process  the 
case  until  those  who  are  registered  are 
instructed  to  make  formal  application  at 
a  U.S.  consular  office  or  at  an  INS  office 
in  the  United  States  in  the  case  of  thoM 
who  are  entitled  to  apply  for  change  of 
status.  The  National  Visa  Center  will 
provide  additional  instructions  on  what 
steps  to  take  to  pursue  their  applications 
for  DV-1  visas. 

8.  May  Applicants  Adjust  Their  Status 
With  the  INS? 

Yes,  provided  you  are  otherwise 
eligible  to  adjust  status,  if  you  are 
physically  present  in  the  United  States 
you  may  apply  to  the  Immigration  and 
Naturalization  Service  (INS)  for 
adjustment  Applicants  who  adjust, 
however,  must  first  mail  completed 
forms  OF-230.  Part  I,  and  DSP-122  to 
the  National  Visa  Center.  Applicants 
should  ensure  that  INS  can  complete 
action  on  their  cases  before  September 
30,  1995,  since  on  that  date  registrations 
in  the  Fiscal  Year  1995  DV-1  program 
terminate. 

9.  Will  Applicants  Who  Are  Not 
Registered  Be  Informed? 

No,  applicants  who  are  not  registered 
will  receive  no  response  to  their 
registration  request.  Only  those  who  are 
registered  will  be  informed.  All 
notification  letters  are  expected  to  be 
sent  within  about  three  months  of  the 
end  of  the  application  period.  An>'on€ 
who  does  NOT  receive  a  letter  will 
know  that  his/her  application  has  not 
been  registered. 

10.  How  Many  Applicants  Will  Be 
Registered? 

A  total  of  about  90.000  persons,  both 
principal  applicants  and  their  spouses 
and  children,  will  be  registered.  Since  it 
is  likely  that  some  of  the  first  55.000 
persons  who  are  registered  will  not 
pursue  their  cases  to  visa  issuance,  this 
larger  figure  should  ensure  use  of  all 
DV-1  numbers,  but  it  also  risks  some 
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registrants'  being  left  out.  All  applicants 
who  are  registered  will  be  informed 
promptly  of  their  place  on  the  list.  Each 
month  visas  will  be  issued,  according  to 
registration  lottery  rank  order,  to  those 
applicants  who  are  ready  for  visa 
issuance  during  that  month.  Once  all  of 
the  fiscal  year  1995  visas  have  been 
issued,  the  program  for  the  year  will 
end.  Registered  applicants  who  wish  to 
receive  visas  must  be  prepared  to  ACT 
PROMPTLY  on  their  cases. 

11.  Is  There  a  Minimum  Age  for 
Applicants  for  Registration  Under  the 
DV-1  Program? 

There  is  NO  minimum  age  for 
submission  of  an  application  for 
registration,  but  the  requirement  of  a 
high  school  education  or  work 
experience  for  each  principal  applicant 
at  the  time  of  visa  issuance  will 
effectively  disqualify  most  persons  who 
are  underage  18. 

12.  Will  There  Be  Any  Special  Fee  For 
Registration  in  the  DV-1  Category? 

There  is  no  fee  for  submitting  a 
request  for  registration,  and  no  fee 
should  be  included  with  the  letter  sent 
to  the  post  office  box  indicated  above. 
Furthermore,  there  is  no  fee  for 
applicants  who  come  to  be  registered 
through  the  lottery. 

13.  Are  DV-1  Applicants  Specially 
Entitled  To  Apply  for  a  Waiver  of  Any 
of  the  Grounds  of  Visa  Ineligibility? 

No.  Applicants  are  subject  to  all 
grounds  of  ineligibility  specified  in  the 
Immigration  and  Nationality  Aci  and 
there  is  no  special  provision  for  the 
waiver  of  any  grounds  of  visa 
ineligibility  other  than  those  provided 
for  in  the  Act. 

14.  May  Applicants  Who  Are  Already 
Registered  for  an  Immigrant  Visa  in 
Another  Category  Apply  in  This 
Registration  for  the  DV-1  Category? 

Yes,  such  persons  may  seek  DV-1 
status  through  this  registration  as  well. 

15.  How  Long  Do  Applicants  Who  Are 
Registered  on  the  Basis  of  This 
Application  Period  Remain  Entitled  To 
Apply  for  Visas  in  the  DV-1  Category? 

Under  the  law,  persons  registered 
following  this  DV-1  application  period 
are  entitled  to  apply  for  visa  issuance 
only  during  fiscal  year  1995,  i.e.,  from 
October  1994  through  September  1995. 
There  is  no  carry-over  of  benefit  into 
another  year  for  persons  who  are 
registered  but  who  do  not  obtain  visas 
during  FY-1995. 

There  is  absolutely  no  advantage  to 
mailing  early,  or  mailing  from  any 
particular  locale.  Every  application 


received  during  the  mail-in  period  will 
have  an  equal  chance  of  being  selected 
at  random  within  its  region.  However 
more  than  one  application  per  person 
will  disqualify  the  person  from 
registration.  Also,  failure  to  include  the 
applicant's  native  country  and  full  name 
and  address  on  the  envelope  will 
disqualify  the  application. 

Countries  of  tne  world  divided  into 
the  six  regions  defined  in  section 
203(c)(lj(F)  of  the  Immigration  and 
Nationality  Act  of  1990 

(1)  Africa 

Algeria 

Angola 

Benin 

Botswana 

Burkina  i 

Burundi  I 

CamerooB 

Cape  Verde 

Central  African  Republic 

Chad 

Comoros 

Congo 

Cote  d'lvoire  (Ivory  Coast) 

Djibouti 

Egypt 

Equatorial  Guinea 

Eritrea 

Ethiopia 

Gabon 

Gambia,  The 

Ghana 

Guinea 

Guinea-Biissau 

Kenya 

Lesotho 

Liberia 

Libya 

Madagascar 

Malawi 

Mali 

Mauritania 

Mauritius 

Morocco 

Mozambique 

Namibia 

Niger 

Nigeria 

Rwanda 

Sao  Tome  and  Principe 

Senegal 

Seychelles 

Sierra  Leone 

Somalia 

South  Africa 

Sudan 

Swaziland 

Tanzania 

Togo 

Tunisia 

Uganda 

Zaire 

Zambia 

Zimbabwe 

(2)  Asia 

Afghanistan 

Bahram 

Bangladesh 

Bhutan 

Brunei 


Burma 

Cambodia 

China-mainland 

China-Taiwan  (a  "state"  within  the  meaning 

of  the  Act) 
Hong  Kong  (a  "state"  within  the  meaning  of 

the  Act) 
India 
Indonesia 
Iran 
Iraq 
Israel 
Japan 
lordan 
Korea,  North 
Korea,  South 
Kuwait 
Laos 
Lebanon 
Malaysia 
Maldives 
Mongolia 
Nepal 
Oman 
Pakistan 
Philippines 
Qatar 

Saudi  Arabia 
Singapore 
Sri  Lanka 
Syria 
Thailand 

United  Arab  Emirates 
Vietnam 
Yemen 

(3)  Europe 

Albania 

Andorra 

Armenia 

Austria 

Azerbaijan 

Belarus 

Belgium 

Bosnia  and  Herzegovina 

Bulgaria 

Croatia 

Cyprus 

Czech  Republic 

Denmark 

Estonia 

Finland 

France 

Georgia 

Germany 

Greece 

Hungary- 
Iceland 

Ireland 

Italy 

Kazakhstan 

Kyrgyzstan 

Latvia 

Liechtenstein 

Lithuania 

Luxembourg 

Macedonia,  The  Former  Yugoslav  Republic 
of  Malta 

Moldova 

Monaco 

Montenegro  (a  "state"  for  purposes  of  the 
Act;  Serbia  and  Montenegro  have 
proclaimed  the  formation  of  a  joint 
independent  state,  but  this  entity  has  not 
been  formally  recognized  as  a  state  by  thi; 
United  States.) 


Netherlands 

Northern  Ireland  (a  "state"  within  the 
meaning  of  the  Act) 

Norway 

Poland 

Portugal 

Romania 

Russia 

San  Marino 

Serbia  (a  "state"  for  purposes  of  the  Act; 
Serbia  and  Montenegro  have  proclaimed 
the  formation  of  a  joint  independent  stjte, 
but  this  entity  has  not  bK;en  formally 
njcogni7f>d  as  a  state  by  the  United  States  1 

Slovakia 

Slovenia 

Spain 

S  wed  en 

Switzerland 

Taiikistan 

Turkjn'>nistan 

Turkey 

I'krainp 

I'nited  Kingdom. 

Uzbekistan 

Vatican  City  (an  independent  citv  undvr  the 
•     ■    •  '         ■-   lySee) 
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jurisdicnion  of  t^-.e  Hoi 

(4)  North  America 

Bahamas.  The 
Canada 
United  St.ites 

(5)  Oceania 


Australia 

Fiji 

Kiribati 

Marshall  Islands 

Micronesia,  Federated  States  of 

Nauru 

New  Zealand 

Palau 

Papua  New  Guinea 

Solomon  Islands 

Tonga 

Tuvalu 

Vanuatu 

Western  Samna 

(G)  South  America.  Mexico,  Central  America, 
and  the  Caribbean 

Antigua  and  Bdrt:uda 

Argentina 

Barbados 

BiMize 

Bolivia 

Brazil 

Chile 

Colom.bia 

Costa  K.ca 

Cuba 

Dominica 

Dom.inican  Republic 

Tcuador 

El  Salvador 

Grenada 

Guri'.emala 


Guyana 
Haiti 

Honduras 
Jamaica 
Mexico 
Nicaragua 
Panama 
Paraguay- 
Peru 

St.  Kitts  and  Nevis 
St.  Lucia 

St.  Vincent  and  the  Grt  r,n.i;.".rs 
Suriname 

Trinidad  and  Toba^^o 
Uruguay 
Venezuela 

As  indicated  abc.e,  the  rFi;alatior,,s 
pertaining  to  this  Notice  are  being 
published  in  this  issue  of  the  Federal 
Register,  and  contain  detailed 
information  regarding  the  DV-1 
program.' 

Dated:  April  7.  m94 
David  L.  Hobbs. 

Deputy A^sistjnt  Secretory.  Ccr.suLjr  Affairs 
|FR  Doc.  94-8752  Filed  4-6-94.  8,45  am.] 
BILUNG  CCOE  4710-06-M 


'  Note:  The  r^ulatior.s  wrp  p':bli,>.hprf  in  |!-.p 
Federal  Register  of  March  31,  1W4  at  59  FK  152<)S 
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Public  Land  Orders: 

7035 _ 15636 

7036 1 5342 

44  CFR 

Proposed  Rules: 

59 — 15351 

60 15351 

64 - 15351 

65 15351 

70 - -. 15351 

75 15351 


45  CFR 

1180 

Proposed  Rules: 

Ch.  XXIV -... 

1160 

46  CFR 

30 

36 - 

40 __ 

78 - 

97 

98 

147 _ 

150...- 

151  ..„ - 

153 

171— 

503....- 

Proposed  Rules: 

38 

78 

97 - - 

194 -. 

552- „ 


.15343 

.16585 
.16162 


.16999 
.16778 
.16999 
.16778 
.16778 
.16999 
.16999 
.16999 
.16999 
.16999 
.17047 
.15636 

.16783 
.16783 
.16783 
.16783 
.16592 


47  CFR 

90 


.15857 


48  CFR 

219 15501 

226 15501 

Proposed  Rules: 

15 -.16388.16389 

19 - 16390 

25 - 16391 

28 16392 

31 - 16393 

44 - 16393 

52— 16389,  16390,  16391, 

16392. 16393 
9903 —  15695 


533 - 16312 

571 —  15858 

Proposed  Rules: 

107 - 15602 

171 - 15602 

533 -16324 

571 16788 

1312 16164 

1314-.- —  16164 


50  CFR 

17 

216 -. 

229 

625 


15345 

15655,  16144 

17048 

15863 


49  CFR 
19 


.15637 


651  .„ 15656.  15657 

663 - -..-15345 

675 15346,16570 

Proposed  Rules: 

15 15966 

17 15361,  15366.  15696, 

16792 

20 16762 

21 6 — - „  1 7082 

301 15700 

641 _..- 1661 1 

644 -.._ 15882 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  Kst  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  N 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Lata 
Update  Service)  on  202-62^- 
6641.  The  text  of  laws  is  not 
puMshed  in  the  Federal 
Register  but  may  be  ofdered 
in  Individual  pamphlet  form 
(referred  to  as  "slip  iaws'O 
from  tfie  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

KJ.  Res.  329/P.L  103-229 

Designating  March  23,  1994, 
as  "Education  and  Sharing 
Day,  U.S.A.".  (Apr.  6,  1994; 
108  Stat.  282;  2  pages) 

S.  1284/Pi_  103-230 

Deveiopmentai  Disabilities 
Assistance  and  Bill  of  Rights 
Act  Amendments  of  1994 
(Apr.  6.  1994;  108  Stat  284; 
49  pages) 

S.  1913/P.L  103-231 

To  exterxl  certain  compliance 
dates  for  pesticide  safety 
training  and  labeling 
requirements.  (Apr.  6,  1994; 
108  Stat  333;  3  pages) 

Last  List  April  7.  1994 
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CFRCHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
put*shed  weekly,  tt  Is  arraiged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revisksn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printina 
Office.  ^ 

A  checklist  of  cun^nt  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  tfie  latest  issue  of  the  LSA  (List  of  CFR  Sectkjrs 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  vokimes  is  $829.00 
domestic,  $207.25  additional  for  foreign  maiiir^g. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box 371954.  Pittsburgh.  PA  15250-7954.  All  orders  mustbe  ' 
accompanied  by  remittance  (ct>eck.  nroney  order.  Gf*0  Deposit 
Account.  VISA,  or  toaster  Card).  Charge  orders  may  tje  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4«)  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (20^  512-2233. 


TKI«  Stock  Number  Price 

1.  2  (2  Reserved) (869-022-00001-2) $5.00 

3  (1992  Compiiafion 
and  Parts  100  and 
101) (869-019-00002-0) 17.00 


4  (869-019-00005-8) 

SParts: 

1-699  

700-1199  

1200-Ervj,  6(6 
Reserved)  ... 


RAvislofi  Date 
Jan.  1,  1994 

'Jan.  1,  1993 
5.50       Jan.  1,  1993 


,._...  (869-019-00004-«  .._..     21.00        Jan.  1,  1993 
(869-019-OO00S-4J  ._..     17.00        Jan.  1,  1993 


.  (86W)l9-00006-2) 21.00        Jan.  1,  1993 


7  Parts: 

0-26 _ (869-01W30007-1) .._..  20.00 

27-45  _ _...^...  (869-019-00008-9)  .„..  13.00 

46-51  _ .-...  (86W)22-a)009-«) 20.00 

52  (869-OT9-00010-1) 28.00 

53-209 „ (869-019-0001 1-9)  ..._.  21 .00 

210-299  ...„ _ (869-019-00012-7)  .._..  30.00 

300-399 (869-OW-00013-5) 15.00 

400-699 (869-019-00014-3)  ..„..  1 7.00 

700-699 (869-0^9-00015-^) 21.00 

900-999 (869-019-00016-0) 33.00 

1000-1059 (869-019-00017-8) 20.00 

1040-1119  .._ (869-019-00018-6) 13.00 

1120-1199  >„ (869-019-00019-4) 1 1.00 

1200-1499 (869-0W-O002(W) ..._.  27.00 

1500-1899  _- (869-019-00021-6) ......  17.00 

1900-1939  (869-019-00022-4) 13.00 

1940-1949  „.  (869-019-00023-2)  ......  27.00 

1950-1999  (869-019-O0024-1)  .._..  32.00 

2800-€nd (869-019-00025-9) 12.00 


Jan.  1, 1993 
Jan.  1,  1993 
'Jan.  1,  1993 
Jan.  1.  1W3 
Jan.  1,  1993 
Jan.  1.  1993 
Jon.  1.  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1.  199J 
Jan.  1.  1993 
Jan.  1.  1993 
Jan.  1.  1993 
Jon.  1.  1993 
Jan.  1,  J993 
Jon.  1.  1993 
Jan.  1. 1993 
Jan.  1,  1993 
Jan.  1, 1993 


..  (869-01«l002^7> 


.  (86W)l9-00027-6» 21  Od 

(86^-019-00028-3) 2\M 


8 

OPartK 

1-W9  _„ 

20(Knd 

10  Parts: 

0-50 (869-019-00029-1) 29.00 

5W99 (869-0IW)003O-5> 2\SXi 

200^399 (869-022-00031-41 ..__  \SJXi 

taH-im (869-OI9-O0C3J-1)  .._„  2000 

500-€nd {869-0IWJ003^O> 33i)0 

11  (869-019-00034-8)  .._„     13.00 

MPwatK 

12.00 
15X)0 
26i)0 
IMOa 
19.00 
26J)0 


20.00       Jan.  1,  1993 


•1-1V9 (86«»22-00035-7) 

200-219 (869-019-00036^) 

220-299 (869-0W4J0O37-2) 

300-499 (86W)W^0038-1) 

500-699 (869-01W)0039-9) 

600-End  (869-019-00040-2) 

13  


.  (869-0I^O004M) 28.00 


Jan.  1,  1993 
Jan.  1,  1993 

Jan.  1.  1993 
Jan.  1,  1993 
7Jaa  1, 1993 
Jan.  1,  1993 
Jan.  1,1993 

Jan.  1, 1993 

Jon.  1.  1994 
Jan.  V  W93 
Jan.  1.  1993 
Jon.  1.  WS 
Jan.  1,  1993 
Jon.  1.  1993 

Jan.],  1993 


Tin* 


Stock  Number 


Price       RevtelonOate 


14  Parts: 

1-59  (869-019-00042-9) 29.00 

60-139 „..  (869-019^0043-7) 26J)0 

140-199 „ (869-019-00044-5) 12.00 

200-1 199 (869-019-00045-3) 22.00 

1200-End (869-019-00046-1) 16.00 

15  Parts: 

0-299  (869-019-00047-0)  .. 

300-799 (869-019-00048-8)  .. 

800-End  - (869-019-00049-6)  .. 


14X)0 
25.00 
19.00 

6.50 
24.00 


16  Parts: 

•0-M9 (869-022-00050-1)  ._. 

150-999 (869-019-00051-8) 

lOOO-End -..(869-019-00052-6)  ..._ 

17  Parts: 

1-199  __ (869-019-00054-2) 18,00 

200-239 (869-019-00055-1) 23X)0 

240-End  (869-019-00056-9) 30.00 

18  Parts: 

1-149  (869-019^)0057-7) 16i)0 

150-279 „.  (869-019-00058-5) 19«J 

280-399 (869-019-00059-3) 15«) 

400-&V1  — (869-019-00060-7) 10^ 

10  Parts: 

1-199 

20O*>d 


— (869-019-00061-5) 35i)0 

— (869-019-00062-3) 1 1.00 

20  Parts: 

1-399  ...._ (869-019-00063-1) 19«) 

40O-499  ._ (869-019-00064-0) 31.00 

50(Wnd  _ (869-019-00065-6) 30.00 

21  Parts: 

1-W — ...(869-019-00066-6).-...     15.00 

100-169 (869-019-00067-4) ._...     21i)0 

170-199 „ (869-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.00 

34.00 
21.00 
hOi 
22JO0 
12.00 


300-499 (869-019-00070-4) 

500-599 „ (869-019-00071-2) 

600-799  ._ (869-019^)0072-1) 

800-1299  .„ (869-019-00073-9) 

1300-End (869-019-00074-7) 

22  Parts: 

1-299  ...._ (869-019-00075-5) 

300-End  (869-019-000^3) 

23  „ (869-019-00077-1) 

24  Parts: 

0-199  (869-019-00078-0) 

200-499 (869-019-00079-8) 

500^99  ._ „.  (869019^)0080-1) 

70O-1699  — (869-019-00081-0) . 

1700^nd (869-019-00082-8) . 

25  „ 


30M 
22X10 


38.00 
36^ 
17.00 
39O0 
MJXI 


- __.  (869-019-00083-6) 31.00 

28  Parts: 

§§  1.0-1-1.60 _.  (869-019-00084-4) 2\M 

§§  1.61-1.169 (869O19O0085-2) 37«l 

§§  1.170-1.300 (869-019-00086-1) HJOO 

§§1.301-1.400 (869-019-00087-9) 21  A) 

§§  1.401-1440 (869O19-00088-7) 3\J00 

§§1441-1.500 (869-019-00089-5)  21J00 

§§1501-1440 (869-019-00090-9) 20.00 

§§1 A41-1 J50 (869-019O0091-7) 2100 

§§  1«I-1.907 (869-019-00092-5) 27JJ0 

§§  1.908-l.WOO  (869-019-00093-3) 26J30 

§§1.X)01-1.»400  (869-019O0094-1) 22J0O 

§§1.1401-End  (869-019-00095-0) 31i)0 

2-29 (869-019-00096-W 23.00 

30-39 (869-01940097-^ t8jOO 

40-89 (869-019-OOOM-O UJOO 

50-299 (869-019-00099-2) \3J0O 

30O-499 (869-01 7-0010IHI) 2iJ00 

500499 (869019^IOI-I) 6J00 


Jan.  1. 1993 
Jan.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jan.  1, 1993 

Jan.  1.  1993 
Jon.  1. 1993 
Jon.  1,  1993 

Jan.  1.  1994 
Jan.  I.  1993 
Jan.  1,  1993 

Apr  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1. 1993 

Apr.  1,  1993 
Apr.  1, 1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1993 


21.00   Apr.  1,  1993 


Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 

Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
^.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1. 1993 
Apr.  1, 1993 
Apr.  1, 1993 
<Apr.  1, 1990 
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Title 


Stock  Number 


Price       Revision  Date 


Title 


Stock  Numt)er 


Price       Revision  Date 


600-End  (869-019-00102-A) 8.00        Apr.  1,  1993         790-End  (869-01 9-00 15S-7) 26.00        July  1,  1993 


27  Parts: 

1-199  (869-01W)0103-4) 37.00 

20(Knd  (869-01W)0104-2) 11.00 

28  Parts: 

1-42  (869-019-00105-1) 27.00 

43-end (869-019-00106-9)  21.00 

29  Parts: 

0-99  

100hJ99 

500-699  

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd  


(869-0 19-00 107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


Apr.  1,  1993 

»Apr.  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 

July  1,  1993 

July  1,  1993 

July  1,  1993 


(869-019-00111-5) 31.00        July  1,  1993 


(869-019-00112-3) 21.00 

(869-019-00113-1) 22.00 

(869-019-001 14-0) 33.00 

(869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6) 27.00 

200-699 (869-019-001 17-4) 20.00 

700-€nd  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019-00119-1)  .. 

200-tnd  (869-019-00120-4)  .. 


18.00 
29.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 

1-190  (869-019-00121-2) 30.00 

191-399 (86W)19-00122-1) 36.00 

400-629 (869-019-0012.3-9) 26.00 

630-699 (869-019-00124-7) 14.00 

700-799 (869-019-00125-5) 21.00 

800-ind  (869-019-00126-3) 22.00 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-£nd (869-019-00129-8)  .. 

34  Parts: 

1-299  (869-019-001 30-1)  .. 

30&-399 (869-019-00131-0) .. 

400-£nd  (869-019-00132-8)  .. 

35  (869-019-00133-6)  .. 

36  Parts: 

1-199  (869-019-00134-4)  .. 

200-£nd  (869-019-00135-2)  .. 

37  (869-019-00136-1)  .. 

38  Parts: 

0-17  (869-019-00137-9)  .. 

18-End  (869-019-00138-7)  .. 

39  (869^)19-00139-5)  ., 

40  Parts: 

1-51  (869-019-00140-9) 39,00 

52  (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

61-80  (869-019-00144-1) 29.00 

81-85  (869-019-00145-0) 21.00 

86-99  (869-019-00146-8) 39.00 

100-149 (869-019-00147-6) 36.00 

150-189 (869-019-00148-4) 24.00 

190-259 (869-019-00149-2) 17.00 

260-299 (869-019-00150-6) 39.00 

300-399 (869-019-00151-4) 18.00 

400^4 (869-019-00152-2) 27.00 

425-699 (869-019-00153-1) 28.00 

700-789 (869-019-00154-9) 26.00 


20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

12.00 

16.00 
35.00 

20.00 


31.00 
30.00 


July  1,  1993 

July  1,  1993 

July  1 

July  1 


1993 
1993 


July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 

ajuly  1,  1984 

zjuly  1,  1984 

ajuly  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

*July  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 


July  1 
July  1 

July  1,  1993 


1993 
1993 


July  1, 
July  1, 


1993 
1993 


17.00        July  1,  1993 


July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  III.  Ports  20-52  13.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 1 1.00 

201-£nd  (869-019-00159-0) 12.M 

42  Parts: 

1-399  (869-019-00160-3)  .. 

400-429 (869-017-00158-9)  .. 

430-£nd  (869-019-00162-0) .. 


24O0 
23.00 
36.00 

23.00 
32.00 
1400 


3July  1,  1984 
3July  1,  1984 
3Juty  1,  1984 
iJuty  1,  1984 
iJuty  1,  1984 
iJuly  1,  1984 
iJuly  1,  1984 
3July  1,  1984 
3July  1,  1984 
3July  1,  1984 
3July  1,  1984 
July  1,  1993 
July  1,  1993 
«Juiy  1,  1991 
July  1.  1993 

Oct.  1,  1993 
Oct.  1.  1992 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 


43  Parts: 

1-999  (869-019-00163-8)  .. 

1000-3999  (869-019-00164-6)  .. 

4000-£nd (869-019-00165^)  .. 

44  (869-019-00166-2) 27.00       Oct.  1,  1993 

45  Parts: 

1-199  (869-019-00167-1) .. 

200-499 (869-019-00168-9)  .. 

500-1199  (869-019-00169-7) ,. 

1200-£nd (869-019-00170-1) .. 

46  Parts: 

1-40  (869-019-00171-9)  .. 

41-69  (869-019-00172-7) ., 

70-89  (869-019-00173-5) .. 

90-139 (869-019-00174-3)  .. 

140-155 (869-019-00175-1)  ., 

156-165 (869-019-00176-O)  ., 

•166-199  (869-019-00177-8)  ., 

200-499 (869-019-00178-6)  . 

500-fnd  (869-019-00179^)  . 

47  Parts: 

0-19  (869-017-00177-5)  . 

20-39  (869-019-00181-6)  . 

40-69  (869-019-00182-4)  . 

70-79  (869-019-00183-2) . 

80-End  (869-O17-00181-3)  . 


22.00 
15.00 
30O0 
22.00 

18.00 
16.00 
8.50 
15.00 
12.00 
17.00 
17.00 
20.00 
15.00 

22.00 
24.00 
14.00 
23.00 
24.00 

48  Ctiapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6  (869-019-00189-1) 23.ro 

7-14  (869-019-00190-5) 31.ro 

15-28  (869-O19-O0191-3) 31.00 

29-End  (869-019-00192-1) 17.ro 

49  Pdrts. 

1-99  .". (869-019-00193-0)  .. 

100-177 (869-017-00191-1)  .. 

178-199 (869-O19-O0195-6)  .. 

200-399 (869-019-00196-4)  .. 

400-999 (869-017-00194-5)  .. 

iroO-1199  (869-0 19-00 198-1)  .. 

1200-End (869-019-roi99-9)  .. 


50  Parts: 

1-199  (869-019-00200-6) 

200-599 (869-017-00198-8) 

600-End  (869-0 17-M 199-6) 

CFR  Index  ond  Findings 
Aids (869-019-00053-4) 


23.ro 
27.ro 
20.ro 
27.ro 
3i.ro 
i8.ro 
22.ro 

20.ro 
20.ro 
20.ro 


Oct.  1,  1993 
Oct.  >,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1992 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1992 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1992 
Oct.  1,  1992 


36.ro   Jan.  1,  1993 
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See  National  Institute  of  Standards  and  Technolocv 
NOTICES 

Agency  information  collection  activities  under  0MB 
reNiew,  17334-17335 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Dominican  Republic.  17339 

Consumer  Product  Safety  Commission 

NOTICES 

Commission  agenda  and  priorities;  public  hearing.  1733^ 
17340 

Copyright  Office,  Library  of  Congress 

NOTICES 

Post  Office  boxes  addition.  17401 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
NOTICES 

DoD  directives  system  annual  index;  availability,  17345 
Medical  and  dental  reimbursement  rates;  1994  FY,  17340- 
17345 

Education  Department 

PROPOSED  RULES 

Vocational  and  adult  education: 

State  vocational  rehabilitation  services  program; 
meetings,  17294-17295 
NOTICES 
Privacy  Act: 

Systems  of  records,  17351-17355 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 

17368-17369 
Grant  and  cooperative  agreement  awards: 

Pen  Kem,  Inc.,  17374 

Weirton  Steel  Corp..  17375 
Grants  and  cooperative  agreements;  availability,  etc: 

VVeatherization  assistance  program.  17374-17375 
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Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Red  River  Basin,  TX  and  OK;  chloride  control  project. 
17347-17348 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Outer  Continental  Shelf  regulations 
Consistency  update,  17269-17273 
Hazardous  waste  program  authorizations: 

Texas.  17273—17275 
PROPOSED  RULES 

Toxic  substances: 

Asbestos;  manufacture,  importation,  processing,  and 
distribution;  commerce  prohibitions — 
Omega  Phase  Transformations,  Inc.;  exemption; 
withdrcwTi,  17301-17303  j 

NOTICES  < 

Air  quality  criteria  for  particulate  matter.  17375 
Confidential  business  information  and  data  transfer  to 

contractors,  17375-17376 
Meetings: 

Grand  (!^nyon  Visibility  Transport  Commission,  17376 
Organization,  functions,  and  authority  delegations: 
Toxic  Substances  Control  Act  (TSCA)  Nonconfidential 
Information  Center;  temporary  closing  and  relocation, 
17376-17377 
Water  pollution  control: 
Clean  Water  Act — 

State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies;  availability; 
withdrawn,  17377 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

National  security  import  investigations: 
Crude  oil  and  petroleum  products,  17335-17336 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  17413 

Farmers  Hotne  Admihistratioh  ' 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  rental  housing  diversity  demonstration  program. 
17332-17334 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  niles: 
Instrument  approaches  and  visual  flight  rules  operations 
in  high  barometric  weather  conditions;  temporary 
restrictions,  17450-17452 
PROPOSED  RULES 
Airworthiness  directives: 
Univalr  Aircraft  Corp.,  17288-17289 

Federal  Communications  Commission 

NOTICES 

Senior  Executive  Service: 
Executive  Resources  and  Performance  Review  Board; 
membership.  17377 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  17413 

Federal  Election  Commission 

RULES 

Special  fundraising  projects  and  other  use  of  candidate 
names  by  unauthorized  committees,  1 7267-1 72fi«» 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Hanford  L.P.,  17360 

Intercoast  Power  Marketing  Co.  et  al..  17355-17356 

Minnesota  Power  &  Light  Co.  et  al..  173.56-17357 

Syracuse  Power  Co..  17365 
Natural  gas  certificate  filings: 

Columbia  Gas  Transmission  Corp.  et  al..  17357-17358 
Applications,  hearings,  determinations,  etr  • 

ANR  Pipeline  Co.,  17358-17359 

Arkla  Energy  Resources  Co..  17358 

Carnegie  Natural  Gas  Co..  17359 

CNG  Transmission  Corp..  17359 

Columbia  Gas  Transmission  Corp..  17359 

Commonwealth  Electric  Co.,  17359-17360 

Eastern  Shore  Natural  Gas  Co..  17360 

El  Paso  Natural  Gas  Co.,  17360 

Hunt  Refining  Co.  et  al..  17360-17361 

Koch  Gateway  Pipeline  Co.,  17361 

National  Fuel  Gas  Supply  Corp.,  17362 

Natural  Gas  Pipeline  Co.  of  America,  17361 

Northern  Natural  Gas  Co..  17361-17362 

Northwest  Pipeline  Corp..  17362 

Olympic  Pipeline  Co.,  17363 

Overland  Trail  Transmission  Co.,  17362 

Panhandle  Eastern  Pipe  Line  Co.,  17363 

Penn-York  Energy  Corp.,  17363-17364 

San  Diego  Gas  &  Electric  Co.,  17364  •     • 

Southern  Natural  Gas  Co..  17364-17365 

Stingray  Pipeline  Co.,  17365 

Tennessee  Gas  Pipeline  Co.,  17365-17366 

Texas  Gas  Traiismission -Corp.,  17367 

Transcontinental  Gas  Pipe  Line  Corp.,  17366-17367 

Transwestem  Pipeline  Co..  17367'^17368 

Williston  Basin  Interstate  Pipeline  Co.,  17368 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Latief,  Kaharudin.  17377 

Norwest  Corp..  17377-17378 

USBancorp.  Inc..  et  al.. 17378 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

17378-17379 
Prohibited  trade  practices:  .  . 

Martin  Marietta  Corp..  17379-17382 

Food  and  Drug  Administration 

NOTICES  .  -  ' 

Animal  drugs,  feeds,  and  related  products;  .     ■     . 

Aflatoxins  in  animal  feeds;  action  levels;  compliance 
policy  guide  availability.  17383-17384 
Polychlorinated  dhenzo  p-dioxins  and  polychlorinated. 
dibenzofurans  in  bleached  food-contact  products; 
response  to  action  referral  by  EPA,  17384-17389 
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General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc: 
Washington.  IX;  Secret  Service  Headquarters  Building, 
17382-17383 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
Federal  Council  on  Aging.  17389 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  1736»-17370 

Decisions  and  orders,  17370-17371 

Special  refund  procedures;  implementation,  17371-17374 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Immigration: 
Land  border  prorts  of  entry;  application  processing  fees. 
17283-17286 

IfKlian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB 
review.  17395 

Interior  Department 

See  Indian  Afl^airs  Bureau 
See  Land  Management  Bureau 
See  National  P^  Service 
See  Reclamation  Bureau 

Intemational  Broadcasting  Board 

NOTICES 

Meetings;  Sunshine  Act.  17413 

Intemational  Development  Cooperation  Agency 
See  Agency  for  Intemational  E>evelopment 

Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Magnesium  from — 
China  et  al..  17399-17400 

Interstate  Commerce  Commission 

NOTICES 

Meetings:  Sunshine  Act.  17413-17414 
Railroad  operation,  acquisition,  construction,  etc: 
Caddo  Antoine  &  Little  Missouri  Railroad  Co..  17400 

Justice  Department 

See  Immigration  and  Naturalization  Service 
RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidehnes — 

Detectable  warnings.  17442-17447 
NOTICES 
Agency  information  collection  activities  under  0MB 

review.  17400-17401 

Labor  Department 

See  Odcupational  Safety  and  Health  Administration 


Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada.  17395-17396 
Oil  and  gas  lease: 

Wyoming,  17396 
Realty  actions;  sales,  leases,  etc: 

Nevada.  17396 

Washington,  17396-17397 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  17414-17416 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Krautkramer  Branson.  17401-17402 

National  Foundation  on  the  Arts  ar>d  the  Humanities 

NOTICES 
Meetings: 
Humanities  Panel.  17402 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Trailer  conspicuity  requirements;  f>etition  denied. 
17324-17326 
Medium  and  heavy  vehicles;  stability  and  control  during 
braking,  17326-17330 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
VHSIC  hardware  description  language.  17336-17338 

Laboratory  Accreditation  Program.  National  Voluntary: 
Computer/electronics  and  product  testing  programs; 
selected  fields  termination.  1733S-17339 

National  Park  Service 

NOTICES 

Environmental  statements;  availabiUty.  etc: 

Indiana  Dunes  National  Lakeshore.  MI.  17397-17398 
National  Register  of  Historic  Places: 

Pending  nominations,  17398 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  Sciences  Special  Emphasis  Panel.  17402 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc: 

Base  realigiunent  and  closure- 
Naval  Base  Charleston.  SC  17350 
Meetings: 

NavJ  Research  Advisory  Committee.  17350-17351 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 
Advanced  Medical  Systems.  Inc;  denied,  17286-17288 
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NOTICES 

Environmental  statements;  availability,  etc.: 
Arizona  Public  Service  Co.  et  al..  17402-17404 

Meetings;  Sunshine  Act.  17416 

Applications,  hearings,  determinations,  etc.: 
Entergy  Operations.  Inc.,  ct  al..  17404-17406 
Houston  Lighting  &  Power  Co.,  17406 

Occupationat  Safety  and  Health  Administration 

PROPOSED  RULES 

Shipyard  employment  safety  and  health  standards! 
Scaffolds,  17290-17294 


Presidential  Documents 

AOMtNISTRATIVE  ORDERS 

Cuba;  determinntion  that  has  not  received  assistance  from 

Russia,  authority  delegation  to  Secretary  of  State 

(Memorandum  of  March  29).  17223 
Israel;  drawdown  of  Department  of  Defense  articles 

(Presidential  Determination  No.  94-20  of  March  30) 

17225 
Narcotics;  major  producing  and  transit  countries; 

certit"ications  (Presidential  Determination  No.  94-22  of 

April  1).  17231-17264 
Palestinian  police  force:  drawdown  of  commodities  and 

ser\'ices  from  the  Department  of  Defense  (Presidential 

Determination  No.  94-21  of  March  30).  17227 
South  Asia;  report  on  progress  of  nonproliferation. 

authority  delegation  to  Secretary  of  State 

(Memorandum  of  March  30).  17229 

Public  Health  Service 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  17397 
Environmental  statements;  availability,  etc.: 
Central  Valley  Project.  CA;  withdrawn.  17397 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Instrumented  internal  inspection  devices;  passage, 
1727S-17282 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  17406-17407 

Participants  Trust  Co..  17407-17408  | 

Applications,  hearings,  determinations,  etc.:  ' 

Capstone  Cashman  Farrell  Value  Fund.  Inc..  17409-17410 

Capstone  Equity  Series.  Inc.  17408-17409 

State  Department 

NOTICES 
,  Foreign  assistance  determinations: 

Russia.  17410 
Meetings: 
International  Telecommunications  Advisory  Committee 
17410-17411 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Community  prevention  coalitions  demonstration 
program,  1738&-17395 

Textile  Agreentents  Imptementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 

Detectable  warnings,  17442-17447 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
ATX,  Inc.,  17411 
Sportsflight  Airways.  Inc.,  17411 
Meetings: 

Commercial  Space  Transportation  Advisor>'  Committee. 
17411 

Treasury  Department 

NOTICES 
Meetings: 
Debt  Management  Advisory  Committee.  17411-17412 

United  States  Information  Agency 

NOTICES 
Meetings: 
Public  Diplomacy.  U.S.  Advisory  Commission.  17412 

Veterans  Affairs  Department 

PROPOSED  RULES 
Disabilities  rating  schedule: 
Ear  and  other  sense  organ  diseases.  17295-17301 


Separate  Parts  In  This  Issue 

Partll 

Department  of  Transportation.  Coast  Guard.  17418-17439 

Part  III 

Department  of  Justice;  Architectural  and  Transportation 
Barriers  Compliance  Board;  Department  of 
Transportation.  17442-17447 

Part  IV 

Department  of  Transportation.  Federal  Aviation 
Administration.  17450-17452 
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Additional  information,  Including  a  list  of  public  laws, 
telephone  numbers,  and  flnding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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The  President 


17223 


Presidential  Documents 


Memorandum  of  March  29,  1994 

Delegation  of  Authority  Regarding  Russian 
Assistance  to  Cuba 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3  of  the  United  States  Code.  I  hereby 
delegate  the  functions  and  authorities  vested  in  the  President  pursuant  to 
section  576  of  the  Foreign  Operations.  Export  Financing,  and  Related  Pro- 
grams Appropriations  Act.  1994  (Titles  I-V  of  Public  Law  103-87)  to  the 
Secretary  of  State,  who  is  authorized  to  redelegate  these  functions  and 
authorities  consistent  with  applicable  law. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


IXrtUAip^AM^SYuikjdb-^A^ 


[KR  Doc  94-8922 
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THE  WHITE  HOUSE. 
Washington,  March  29,  1994. 
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Presidential  Documents 


Presidential  Determination  Na  94-20  of  March  30,  1994 
Military  Drawdown  for  Israel 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  section  599B  of  the  Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act.  1991  (Public  Law  101-513).  as  amend- 
ed by  Public  Law  102-145.  as  amended,  by  section  580  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
1993  (Public  Law  102-391).  and  by  section  543  of  the  Foreign  Operations. 
Export  Financing,  and  Related  Programs  Appropriations  Act,  1994.  Public 
Law  103-87  (the  "Act").  I  hereby: 

(1)  direct  the  additional  drawdown  for  Israel  of  an  estimated  $161.9  million 
in  defense  articles  from  the  stocks  of  the  Department  of  Defense  and  defense 
services  of  the  Department  of  Defense,  as  appropriate; 

(2)  delegate  to  the  Secretary  of  Defense  the  notification  and  reporting 
functions  contained  in  subsections  599B(c)  and  (d)  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dum in  the  Federal  Register. 


OvrtAJs^iUaA<rtU^A*^^A/N 
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THE  WHITE  HOUSE. 
Washington.  March  30.  1994. 
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Presidential  Documents 


Presidential  Determination  No.  94-21  of  March  30,  1994 

Drawdown  of  Commodities  and  Services  From  the  Inventory 
and  Resources  of  the  Department  of  Defense  To  Support  the 
Establishment  of  the  Palestinian  Police  Force 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  ot  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961.   as   amended,   22   U.S.C.   2348a(c)(2)   (the  -Acf) 
I  hereby  determine  that: 

(1)  as  a  result  of  an  unforeseen  emergency,  the  provision  of  assistance 
under  Chapter  6  of  Part  II  of  the  Act  in  amounts  in  excess  of  funds  otheru'ise 
available  for  such  assistance  is  important  to  the  national  interests  of  the 
United  States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision  of  assist- 
ance under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdou^n  of  commodities  and  services  from  the  inven- 
tory and  resources  of  the  Department  of  Defense  of  an  aggregate  value 
not  to  exceed  $4  million  to  Israel  for  use  by  the  Palestinian  police  pursuant 
to  the  Palestinian-Israeli  Declaration  of  Principles  of  September  13.  1993. 
and  its  implementing  agreements. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


\ys^>jXjk/j^'^rtKijsj^^ 
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THE  WHITE  HOUSE. 
Washington,  March  30.  1994. 
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Presidential  Documents 


Memorandum  of  March  30.  1994 

Delegation  of  Authority  With  Respect  to  Reports  to  the 
Congress  Concerning  Progress  Toward  Nonproliferation 
in  South  Asia 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  Lnited  States,   including  section  301   of  title   3  of  the  United  States 
Code    I  hereby  delegate  to  the  Secretary  of  State  the  functions  vested  in 
the  President  by  section  620F{c)  of  the  Foreign  Assistance  Act  of  1961 
as  amended  (22  U.S.C.  2376(c)). 

Any  report  prepared  pursuant  to  this  delegation  of  authority  shall  be  coordi- 
nated with  other  agencies,  as  appropriate,  and  the  Assistant  to  the  President 
tor  National  Security  Affairs,  before  submission  to  the  Congress. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dum m  the  Federal  Register. 


(XTiAJA^L^M  ^T^joodb-^ 


(re  DfK.  94-892T 
Kilpd  4-»-94:  4  02  pm| 
HillinK  corio  4710-10-M 


THE  WHITE  HOUSE. 
Washington,  March  30.  1994. 
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Presidential  Documents 


Presidential  Determination  No.  G4-22  of  April  1,  1994 

CertiflcGiicns  for  Major  iNarcotics  Producing  and 
Transit  Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  cf  the  authority  vested  in  me  by  section  490(b](l)(A)  of  the  Foreien 
Assistance  Act  of  1961,  as  amended  ("the  Act").  I  hereby  determine  and 
certify  thfft  the  following  major  drug  producing  and/or  major  drug  transit 
countries/dependent  territories  have  cooperated  fully  with  the  United  States 
or  taken  adequate  steps  on  their  own.  to  achieve  full  compliance  with 
the  goals  and  objectives  of  the  1988  United  Nations  Convention  Against 
Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances: 

The  Bahamas.  Belize.  Brazil,  China.  Colombia.  Ecuador,  Guatemala. 
Hong  Kong,  India,  Jamaica.  Malaysia,  Mexico,  Pakistan,  Paraguay! 
Thailand,  and  Venezuela. 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(B)  of  the  Act, 
I  hereby  determine  that  it  is  in  the  vital  national  interests  of  the  United 
States  to  certify  the  following  countries: 

Afghanistan,  Bolivia,  Laos,  Lebanon,  Panama,  and  Peru. 

Information  on  these  countries  as  required  under  section  490(b)(3)  of  the 
Act  is  attached. 

I  have  determined  that  the  following  major  producing  and/or  major  transit 
countries  do  not  meet  the  standards  set  forth  in  section  490(b): 

Burma,  Iran,  Nigeria,  and  Syria. 

In  making  these  determinations,  I  have  considered  the  factors  set  forth 
in  section  490  of  the  Act.  based  on  the  information  contained  in  the  Inter- 
national Narcotics  Control  Strategy  Report  of  1994.  Because  the  performance 
of  these  countries  varies,  I  have  attached  an  explanatory  statement  in  each 
case. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  immediately  and  to  publish  it  in  the  Federal  Register. 


lX3^UA«uaA<PUMA*^;^ 


(FR  Doc.  94-6926 
Filed  4-8-94:  4:03  pmj 
Billing  code  471&-10-M 


THE  WHITE  HOUSE, 
Washington,  April  1,  1994. 
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STATEMENT  OF  EXPLANATTON 
THE  BAHAMAS 


Bahamian  and  joint  US-Bahamian  drug  enforcement 
initiatives  over  the  past  ten  years  have  significantly- 
reduced  the  volume  of  drugs  moving  through  the  country. 
Nevertheless,  in  1993,  The  Bahamas  remained  a  major  transit 
country  for  US-bound  Colombian  cocaine.   The  Ingraham 
government,  which  came  into  office  in  August  1992,  voiced  its 
early  commitment  to  maintain  and  enhance  cooperation  with  the 
USG  in  counternarcotics.   The  USG  seeks  full  cooperation  with 
the  Government  of  the  Commonwealth  of  The  Bahamas  (GCOB)  on 
the  complete  range  of  counternarcotics  efforts. 

The  Bahamas  is  a  party  to  the  1988  UN  Convention  and  has 
instituted  laws  and  procedures  consistent  with  the 
Convention's  goals  and  objectives,  with  the  exception  of 
adequate  money  laundering  controls.  As  a  financial  services 
center  protected  by  bank  secrecy.  The  Bahamas  is  vulnerable 
to  money  laundering.   The  USG  agrees  that  cash  money 
laundering  in  The  Bahamas  is  reduced  from  previous  higher 
levels.   The  GCOB  has  adopted  some  money  laundering 
controls.   While  respecting  Bahamian  concern  about  remaining 
competitive  as  a  financial  services  center,  the  USG  believes, 
however,  that  newer,  sophisticated  money  laundering 
techniques  will  require  additional  controls,  including 
mandatory  reporting  of  suspicious  transactions.   The  GCOB 
cooperated  with  the  Financial  Action  Task  Force,  which 
sponsored  a  money  laundering  seminar  in  Nassau  in 
October  1993  for  central  bank  representatives  and  bank 
regulators  from  member  countries  of  the  Caribbean  Financial 
Action  Task  Force  steering  committee  and  Bahamian  bankers. 

The  GCOB  works  to  accomplish  the  goals  and  objectives  of 
the  US-Bahamas  bilateral  narcotics  control  agreement.   The 
GCOB  c-^^perates  fully  with  the  USG  in  the  extensive  Operation 
Bahamas  and  Turks  and  Caicos  (OPBAT)  interdiction  program. 
In  the  future,  the  DSG  will  encourage  The  Bahamas  to  assume 
more  responsibility  for  interdiction  activities.   GCOB 
cooperation  with  the  USG  via  a  number  of  agreements  and 
arrangements  to  facilitate  maritime  counternarcotics 
operations  has  also  been  excellent.   The  USG  will  be  looking 
to  The  Bahamas  for  better  coordination  on  extradition 
matters. 

Although  as  a  matter  of  policy  the  GCOB  does  not  support 
or  facilitate  narcotics-related  corruption,  in  1994,  the  USG 
will  be  reviewing  the  GCOB's  willingness  to  deal  forcefully 
with  narcotics-related  corruption,  particularly  to  the  extent 
it  may  occur  at  senior  levels.   In  the  past,  the  GCOB  has 
taken  measures  to  punish  public  narcotics-related  corruption, 
though  there  were  no  such  cases  in  1993. 
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STATEMENT  OF  EyPTANATTON 


Brazil  IS  a  significant  transit  country  for  cocaine 
enroute  from  Bolivia,  Peru  and  Colombia  to  the  United  States 
n"  f-h^^'^hS'-  ^  both  manufactures  and  imports  large  amounts 
0.  the  chemicals  used  m  cocaine  production,  and  these 
chemicals  are  being  diverted  illegally  to  the  Andean 
countries.   Traffickers  appear  to  be  making  more  use  of 
Brazilian  transit  routes  and  are  establishing  cocaine 
refineries  there. 
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In  1993,  the  GOB  created  a  new  anti-drug  secretariat 
within  the  Ministry  of  Justice,  an  important  step  toward 
developing  a  comprehensive  national  strategy.   However,  the 
scope  of  Its  policy-making  authority  is  still  unclear 


The 


The  GOB  makes  ample  use  of  its  asset  seizure  laws 
Federal  Drug  Council  (CONFEN)  is  responsible  for 
administering  the  funds  generated  by  asset  seizure.   In  some 
instances,  judges  assign  seized  goods,  such  as  vehicles, 
directly  to  the  police.  v-xco, 


In  1993,  Brazil's  National  Defense  Council  approved 
construction  of  a  radar  system  that  would  be  able 
trafficker  aircraft  in  the  western  Amazon 
country. 


region 


to  detect 
of  the 


The 
budget  o 
remains 
governme 
eight  ye 
substant 
to  langu 
since  it 


GOB  has  not  yet  acted  to  increase  the  operating 
f  the  Federal  Police  counterdrug  unit.   The  agency 
severely  undermanned  and  underfunded,  though  the 
nt  held  the  first  entrance  exam  for  police  agents  in 
ars  in  November.   Legislation  which  would 
ially  improve  counternarcotics  enforcement  continues 
ish  in  congressional  committee,  where  it  has  been 
s  introduction  in  1991. 


As  a  matter  of  policy  and  practice,  the  GOB  does  not 
condone  illicit  production  or  distribution  of  drugs,  or  the 
laundering  of  drug  money.   We  know  of  no  senior  GOB  officials 
engaged  in  or  encouraging  such  activity.   Low-level  officials 


-2- 


have  been  effectively  prosecuted  for .drug-related 
corruption.   The  GOB  is  meeting  the  objectives  of  its 
bilateral  agreement  with  the  USG,  which  calls  for  the  GOB  to 
improve  the  effectiveness  of  its  Federal  Police.   The  GOB  is 
making  adequate  progress  toward  full  compliance  with  the  UN 
Convention  in  the  areas  of  extradition,  asset  forfeiture  and 
overall  law  enforcement.   The  government  still  needs  to 
improve  their  effectiveness  by  passing  pending  legislation 
that  would  update  its  narcotics  laws  and  facilitate  police 
investigations  and  prosecutions.   It  also  needs  to  develop 
and  execute  a  comprehensive  national  strategy  to  confront  its 
escalating  drug  problem  and  to  dedicate  the  resources 
necessary  to  carry  out  that  strategy. 


)94 
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STATEMENT  OF  EXPLANATTON 
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China  has  met  or  is  seeking  to  meet  the  goals  and 
objectives  of  the  1988  UN  Convention,  to  which  it  is  o  party, 
by  enhancing  law  enforcement  measures  and  increasing  public 
education  and  international  cooperation.   It  has  helped 
expand  regional  counternarcotics  cooperation  via  a  1993 
Memorandum  of  Understanding  signed  with  Burma,  Laos,  Thailand 
and  the  UNDCP . 

Although  China  expresses  a  desire  for  increased 
counternarcotics  cooperation  with  the  United  States,  the 
level  of  cooperation  remains  restricted  by  the 
still-unresolved  case  of  smuggler  Wang  Zongxiao,  a  Chinese 
drug  trafficker  who  requested  political  asylum  in  the 
United  States  in  1990  after  being  sent  to  the  United  States 
by  Chinese  authorities  to  testify  in  a  narcotics 
prosecution.   However,  DEA  has  been  able  to  continue  liaison 
and  training  with  PRC  authorities,  and  some  Chinese 
counternarcotics  officials  indicate  that  the  newest  US  court 
ruling  prohibiting  the  USG  from  returning  Wang  to  China 
should  not  stand  in  the  way  of  increased  bilateral 
cooperation . 
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STATEMENT  OF  EXPLANATION 
COLOMBIA 


Colombia  is  the  world's  leading  supplier  of  cocaine 
hydrochloride  to  international  markets.   Drug  traffickers 
continue  to  rely  on  bulk  supplies  of  cocaine  base  from  Peru 
and  Bolivia,  but  also  use  limited  quantities  of  base  from 
Colombia's  own  estimated  37,100  ha  of  low-yield  coca.   The 
Government  of  Colombia  (GOC)  cooperates  with  the 
United  States  on  a  broad  range  of  counternarcotics 
activities.   However,  GOC  efforts  to  arrest,  prosecute  and 
seize  the  assets  of  major  drug  kingpins  have  had  mixed 
results.   On  December  2,  1993,  Pablo  Escobar  was  killed  in  a 
shootout  with  police  and  military  forces,  culminating  a 
costly  18-month  manhunt  following  his  escape  from  a  Medellin 
prison  known  for  its  lax  security.   The  Cali  cartel  has  now 
become  the  predominant  trafficking  organization  following  a 
series  of  successful  steps  against  the  Medellin  cartel. 

The  GOC  works  closely  with  the  USG  to  accomplish  the 
goals  and  objectives  of  our  bilateral  assistance  agreement, 
including  eradication  of  drug  crops,  interdiction  of  illegal 
drugs  and  chemicals  diverted  for  the  production  of  illegal 
drugs,  and  the  building  up  of  the  Colombian  drug  enforcement 
infrastructure.   The  GOC  initiated  action  against  the 
"corporate"  infrastructure  of  the  Cali  cartel  in  late  1991, 
undertaking  several  takedown  operations  designed  to  seize 
records,  assets  and  financial  data.   Colombian  security 
forces  conduct  operations  to  disrupt  air  trafficking  and  deny 
sectors  of  the  country  to  traffickers.   However,  by  the  end 
of  1993,  no  major  Cali  traffickers  were  in  custody. 


The  GOC  is  pursuing  means  to  strengthen  its  judicial 
framework  to  arrest  and  prosecute  drug  traffickers.   The 
office  of  the  Prosecutor  General  was  established  and 
personnel  were  being  trained  in  newly  developed  legal 
procedures.   However,  some  developments,  including  the 
revision  of  the  cri:ninal  procedures  code,  could  portend  a 
less  ambitious  campaign  against  the  Cali  traffickers.   These 
developments  are  being  monitored  carefully.   In  mid-1993,  the 
Colombian  Congress  voted  to  approve  the  1988  UN  Convention; 
ratification,  however,  is  contingent  upon  a  favorable  review 
(pending)  by  the  constitutional  court  followed  by  deposit 
with  the  UN  of  the  instrument  of  ratification.   As  Colombian 
actions  against  drug  cartel  infrastructure  and  eradication 
efforts  indicate,  the  GOC  is  generally  meeting  the  goals  and 
objectives  of  the  Convention.   The  Attorney  General  created 
the  office  of  a  special  prosecutor  to  pursue  reported  cases 
of  corruption,  and  investigations  have  begun  on  several 
cases.   The  government  does  not  promote  or  condone 
corruption,  but  there  are  few  examples  of  sentences  which 
include  incarceration. 
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STATEMENT  OF  EXPLANATION 
ECUADOR 


In  1993,  the  Government  of  Ecuador  (GOE)  strengthened 
its  counternarcotics  relationship  with  the  USG.   The  GOE 
enacted  domestic  legislation,  including  an  anti-money 
laundering  agreement,  to  implement  the  provisions  of  the  1988 
UN  Convention  and  OAS  model  regulations,  thus  bringing  it 
closer  to  meeting  fully  the  goals  and  objectives  of  the  UN 
Convention.   It  began  to  use  this  agreement  to  assist  the 
police  in  conducting  more  effective  money  laundering 
investigations.   The  GOE  and  USG  made  progress  on  negotiating 
an  asset  sharing  agreement  (the  GOE  submitted  a  first  draft), 
and  it  accomplished  the  major  goals  of  our  bilateral 
assistance  agreement,  including  beginning  the  prosecution  of 
major  figures  from  the  Reyes  Torres  Organization  and  building 
institutional  law  enforcement  capabilities.   However,  the  GOE 
will  further  succeed  when  the  government  takes  additional 
steps  to  implement  fully  its  national  counternarcotics 
strategy. 

The  GOE  appointed  a  prosecutor  for  the  case  of 
incarcerated  alleged  drug  kingpin  Jorge  Hugo  Reyes  Torres 
(tied  to  the  Cali  cartel)  who  led  the  largest  narcotics 
trafficking  organization  in  Ecuador,  the  Jorge  Reyes  Torres 
Organization  (JRTO) .   The  GOE  has  expanded  this  investigation 
to  include  other  suspected  money  laundering  organizations. 

As  a  matter  of  government  policy,  the  GOE  does  not 
encourage  or  facilitate  the  illicit  production  or 
distribution  of  drugs  or  the  laundering  of  money.   The  GOE 
has  taken  steps  to  counter  corruption,  including  foiling  two 
attempts  by  Reyes  Torres  to  escape  from  prison  and  arresting 
a  judge  for  accepting  bribes.   Nonetheless,  corruption 
remains  a  serious  problem  as  demonstrated  by  the  languishing 
JRTO  prosecution. 


In  December  1993,  the  police  and  mi 
law  enforcement  riverine  operation  with 
support  along  the  Putumayo  River  on  the 
border.   Colombian  guerrillas  and  traffi 
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and  other  narcotics-related  activities  i 
Ecuador  requires  greater  cooperation  wit 
development  of  its  own  forces  in  remote 
successful  riverine  operations  along  the 
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Ecuador  dismantled  several  transportation  and  money- 
laundering  groups  tied  to  the  Cali  cartel  and  participated 
with  its  neighbors  and  the  USG  in  multi-national  military 
efforts  to  curb  drug  trafficking,   Ecuador  has  continued  its 
participation  in  a  regional  air  interdiction  program  and  in 
3oint  counter-drug  simulation  exercises  with  the  USG  and 
Colombia.   The  GOE  Air  Force  provided  airlift  support  for 
counternarcotics  activities. 


Ecuador  eradicated  coca  in  the  raid-1980s  and  found  and 
destroyed  in  1992  several  hectares  of  opium  poppy  near  the 
Colombian  border  (and  one  hectare  in  1993).   Ecuador  seized 
several  kilos  of  seeds  for  the  cultivation  of  opium  poppy. 


I 
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STATEMENT  OF  EXPLANATION 


GUATEMALA 


During  1993,  the  Government  of  Guatemala  (GOG)  gave 
strong  policy  support  to  drug  control  and  cooperated 
effectively  with  the  United  States  and  other  countries. 
Guatemalan  lav;  enforcement  agencies  have  worked  closely  with 
the  DEA  and  the  State  Department  Bureau  of  International 
Narcotics  Matters  in  Operation  CADENCE,  an  enhanced  cocaine 
interdiction  program  combining  the  assets  and  intelligence  of 
various  USG  agencies.   The  Guatemalan  Treasury  Police,  with 
US  support,  also  eradicated  two-thirds  of  the  country's 
planted  opium  poppy  hectarage. 
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e  administration  of  President  De  Leon  (which  took 

after  a  constitutional  crisis  in  June)  signed  a 

ching  bilateral  drug-control  agreement,  committing  the 

Ian  government  to  continued  budgetary,  policy  and 

r  support  for  joint  counternarcotics  activities.   The 

strived  to  meet  the  goals  of  that  agreement,  althouc*^. 
not  always  received  budgetary  support  from  the 
Ian  Congress.   De  Leon  and  his  predecessor  authorized 
perations  for  CADENCE,  which,  along  with  a  flexible 
strategy  initiated  in  May,  resulted  in  a  greater 

rate  against  air  smuggling  into  Guatemala. 


The  De  Leon  Administration  has  taken  a  strong  stance 
against  public  corruption  and  has  prosecuted  officials  of  the 
prior  government.   Corruption  in  the  court  system  remains  a 
serious  problem. 


DEA  worked  closely  with  the  Guatemalan  Treasury  Police 
in  conducting  cocaine  investigations,  including  two  important 
operations  against  major  Colombian  drug  trafficking 
organizations.      | 


The  US  Government  has  had  mixed  results  in  its 
to  extradite  accused  drug  traffickers  from  Guatemala 
was  only  one  successful  extradition  in  1993. 


attempts 
There 


Guatemala  is  a  party  to  the  1988  UN  Convention;  its 
performance  in  law  enforcement,  drug  awareness  and  crop 
eradication  was  consistent  with  the  Convention's  goals  and 
objectives.   Shortcomings  in  the  judicial  area  are  the 
subject  of  a  reform  effort  which  will  require  close  watching 
in  1994.   Guatemala  also  needs  to  take  action  to  institute 
controls  on  potential  money  laundering  and  diversion  of 
precursor  and  essential  chemicals. 


JMI 
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STATEMENT  OF    EyPT.ANJ^JT^)^ 
HONG    KQNH 


Despite  laudable  enforcement  efforts  by  local 
authorities.  Hong  Kong  remains  a  significant  center  for  the 
transshipment  of  heroin  from  Southeast  Asia  to  the 
United  States  and  elsewhere.   Traffickers  use  the  territory 
to  arrange  deals  and  launder  the  proceeds  from  these  and 
other  illicit  transactions.   Although  Hong  Kong  is  not  a 
party  to  the  1988  UN  Convention,  the  territory's 
counternarcotics  efforts  effectively  comply  with  most  of  the 
goals  and  objectives  of  the  Convention.   The  Hong  Kong 
Government  (HKG)  is  now  drafting  a  revised  drug  trafficking 
ordinance  to  conform  more  fully  with  the  recommendations  of 
the  Financial  Action  Task  Force,  in  which  it  is  an  active 
participant . 

Hong  Kong  and  the  United  States  have  a  bilateral 
narcotics  agreement  which  facilitates  asset  freezing  and 
forfeiture.   Hong  Kong  has  a  comprehensive  anti-corruption 
statute  which  is  actively  enforced.   Bilateral  cooperation 
between  USG  law  enforcement  agencies  and  their  HKG 
counterparts  is  excellent.   Asset  seizures  in  response  to  US 
civil  or  criminal  forfeiture  requests  continue  to  increase. 
The  Hong  Kong  Government  is  consistently  responsive  to  US 
extradition  applications. 


I 
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STATEMENT  OF  EXPLANATION 
INDIA 


India  is  g  transit  route  for  heroin  and  other  illegal 
opium  derivatives  from  nearby  producing  countries.   Other 
important  drug  control  problems  are  diversion  of  legally- 
produced  opium  for  pharmaceuticals  to  illicit  channels, 
illegal  cultivation  and  illicit  export  of  essential  and 
precursor  chemicals. 

The  Government  of  India  (GOI)  cooperates  well  with  the 
United  States  on  individual  cases  of  trafficking  and,  in 
1993,  significantly  increased  its  efforts  to  curtail 
diversion  from  licit  cultivation.   Inter  alia,  it  again 
raised  the  minimum  yield  farmers  must  tender  to  the 
government  to  retain  opium  poppy  growing  licenses,  reduced 
the  number  of  growers,  began  to  provide  financial  incentives 
to  farmers  who  exceed  the  minimum  yield,  computerized 
record-keeping,  began  payment  to  farmers  by  check  rather  than 
cash  to  discourage  corruption,  and  upgraded  vats  for  opium 
gum  storage  to  thwart  theft.   Further,  the  area  under  licit 
poppy. cultivation  has  been  reduced  by  about  80  percent,  from 
66,000  ha  in  1978  to  just  over  13,000  ha  in  1993.   Despite 
these  steps,  some  farmers  do  not  sell  their  entire  crop  to 
the  GOI  as  required  by  law  and  illegally  sell  from  a  few 
grams  to  several  kilogram.s  of  opium  to  traffickers  for  as 
much  as  several  hundred  times  the  GOI  purchase  price.   While 
there  are  no  reliable  figures  on  the  extent  of  this  diversion 
and  unsubstantiated  estimates  vary  widely,  the  total  may  be 
as  much  as  30  percent.   In  addition,  there  is  some  illicit 
cultivation  in  the  hills  of  the  northeast  and  east.   There 
are  continuing  reports  of  corruption  among  GOI  officials,  but 
the  USG  is  unaware  of  any  senior  government  official  who 
encourages  or  facilitates  trafficking  or  money  laundering. 

In  1993,  the  Ministry  of  Finance  Revenue  Secretary 
assumed  the  role  of  senior  narcotics  coordinator,  thus 
raising  counternarcotics  to  the  highest  levels  of 
government.   Though  seizure  and  arrest  statistics  remained 
about  the  same  over  1992,  more  than  six  times  as  much  illicit 
opium  poppy  cultivations  were  eradicated*   India  held  its 
first  bilateral  narcotics  talks  with  Burma,  resumed  the 
narcotics  dialogue  with  Pakistan  after  a  hiatus  of  several 
years,  signed  a  narcotics  agreement  with  Zambia  and  became  a 
party  to  the  South  Asian  Association  for  Regional  Cooperation 
Narcotics  Convention.   Another  important  development  was  the 
government's  extension  of  regulations  controlling  the  sale 
and  possession  of  acetic  anhydride,  the  precursor  chemical 
needed  to  make  heroin,  to  the  entire  country;  previously 
these  controls  were  exercised  only  along  the  Pakistan/India 
border . 
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Jaraaica  is  used  for  transshipment  of  cocaine  from 
South  America  to  the  United  States.   It  is  also  a  major 
producer  and  exporter  of  marijuana. 

Full  Jamaican  cooperation  with  DEA  and  other  law 
enforcement  agencies  resulted  in  increased  cocaine  and 
marijuana  seizures  during  1993  and  the  arrest  of  73  suspected 
drug  traffickers,  61  percent  of  whom  were  Class  I  or  II 
violators  by  DEA  criteria.   The  Government  of  Jamaica  (GOJ) 
appointed  a  new  police  com.missioner  who  has  m.oved  visibly  and 
forcefully  to  rid  the  police  force  of  a  number  of  corrupt 
officers.   An  Assistant  Superintendent  of  Police^  previously 
acquitted  of  a  charge  of  accepting  bribes  and  providing 
protection  to  a  marijuana-trafficking  ring,  in  1993  was 
demoted  and  placed  on  leave.   The  GOJ  requested  and  received 
USG  assistance  in  providing  integrity  training  to  Jamaican 
customs  officers.   No  senior  GOJ  official  has  been  officially 
charged  with  engaging  in  the  production  or  distribution  of 
drugs  or  money  laundering. 

A  modern  extradition  treaty  between  the  United  States 
and  Jamaica  entered  into  force  in  July  1991.   The  GOJ  has 
becom.e  more  responsive  to  USG  extradition  requests,  including 
those  related  to  narcotics  offenses.   Jamaica  is  now  one  of 
the  USG • s  most  active  extradition  partners  in  the  region. 

In  1993,  the  GOJ  generally  accomplished  the  goals  in  the 
US-Jamaica  bilateral  counternarcotics  agreement  —  those 
goals  being  eradication,  interdiction  and  demand  reduction  — 
although  eradication  of  marijuana  fell  short  of  the  projected 
level.   The  GOJ  blamed  the  shortfall  on  increased  difficulty 
in  eradicating  due  to  the  remote  locations  of  widely 
dispersed,  small  plots.   The  GOJ  needs  to  intensify  its 
eradication  efforts. 

As  demonstrated  by  the  actions  discussed  above,  in  many 
areas  Jamaica  has  taken  actions  consistent  with  the  goals  and 
objectives  of  the  1988  UN  Convention.   The  GOJ  has  not  yet 
ratified  either  the  1988  Convention  or  the  US-Jamaica  mutual 
legal  assistance  treaty  (MLAT) ,  signed  in  1989,  but  it  took 
some  steps  during  1993  in  that  direction.   Asset  seizure  and 
forfeiture  legislation  is  before  Parliament  but  was  not 
passed  in  1993,  contrary  to  GOJ  expectations.   The  GOJ 
expects  it  will  be  passed  in  early  1994.   Money  laundering  • 
legislation  has  been  drafted  and  is  under  review  by  a  select 
ministry  committee.   The  GOJ  needs  to  push  forward  more 
firmly  on  this  legislation  in  1994  so  that  it  can  ratify  and 
effectively  implement  the  UN  Convention.   Strong  GOJ  action 
is  also  needed  on  the  legislation  required  for  Jamaica  to 
ratify  the  US/Jamaican  MLAT,  ratified  by  the  United  States  in 
1992,  on  which  GOJ  progress  has  also  been  slow. 
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Malaysia  is  an  important  consumer  and  transit  point  for 
Golden  Triangle  heroin,  some  of  which  is  also  processed  in 
the  country  from  imported  opium  or  derivatives.   Traffickers 
smuggle  heroin  base  into  Malaysia  from  Burma  and  Thailand  and 
convert  it  to  heroin  no.  3  for  local  consumption;  heroin 
no.  4  from  Burma  and  Thailand  transits  Malaysia  enroute  to 
markets  in  the  United  States,  Australia  and  Europe. 

While  low-level  corruption  facilitates  persistent  drug 
trafficking  and  abuse,  Malaysia  pursues  aggressive  law 
enforcement  efforts  under  one  of  the  most  severe  drug  laws  in 
the  world.   The  Government  of  Malaysia  (GOM)  recognizes  the 
seriousness  of  the  narcotics  threat  domestically  and 
internationally,  and  conducts  a  serious,  well-funded  and 
well-administered  anti-narcotics  program,  which  includes  law 
enforcement,  primary  prevention,  treatment  and  education. 

Malaysia  ratified  the  1988  UN  Convention  in  May  1993, 
and  the  Convention  entered  into  force  for  Malaysia  in 
September  1993.   Although  it  has  not  yet  completely  met  all 
the  objectives  of  the  Convention,  Malaysia  has  been  drafting 
appropriate  implementing  legislation,  in  most  cases  to 
augment  existing  laws. 

Malaysia  and  the  United  States  have  an  established 
history  of  anti-narcotics  cooperation.   During  1993,  the  USG 
and  GOM  cooperated  in  conducting  demand  reduction  and  drug 
law  enforcement  training  programs.   Having  arrested  a  major 
Burmese  drug  trafficker  at  the  USG * s  request  in  1992,  the  GOM 
assisted  efforts  to  have  him  expelled  to  a  neighboring 
country  and  ultimately  into  US  custody  after  an  extradition 
case  failed  and  was  dismissed  in  January  1993. 
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The  United  States  Government  and  the  Government  of 
Mexico  (GOM>  maintained  close,  effective  counternarcotics 
cooperation  in  1993,  despite  lingering  tensions  over  the 
Alvarez  Machain  case  and  the  issue  of  transborder  abductions. 

Mexico  continued  its  vigorous  and  comprehensive  campaign 
against  production,  trafficking  and  abuse  of  illegal  drugs, 
consistent  with  the  goals  and  objectives  of  the  1988  UN 
Convention.   During  1993,  President  Salinas  moved  against 
official  corruption  by  appointing  Jorge  Carpizo  McGregor, 
respected  Chairman  of  the  National  Human  Rights  Coironission, 
as  Attorney  General.   Carpizo's  investigations  led  to  the 
firing  of  eight  commanders  for  "loss  of  confidence,"  and 
corruption  charges  against  three  judges  in  Hermosillo  and  a 
former  Supreme  Court  Justice.  (Carpizo  moved  to  another 
ministerial  post  in  January  1994.)   Nevertheless,  official 
corruption  remains  a  persistent  problem,  particularly  at 
middle  and  lower  levels  of  the  Mexican  government. 

In  August,  Salinas  established  the  National  Drug  Control 
Institute  to  coordinate  all  GOH  anti-drug  efforts  and 
activities,  encompassing  eradication,  interdiction  and  the 
Center  for  Drug  Control  Planning.   In  December,  Salinas 
announced  a  renewed  commitment  to  drug  control,  calling  for 
greater  domestic  and  international  action,  and  full  respect 
for  law  and  civil  liberties. 

New  Mexican  legislation  has  increased  civil  penalties 
for  money  laundering;  money  launderers  convicted  under 
Mexico's  fiscal/tax  code  can  receive  a  penalty  of  three  to 
nine  years'  impr isonnent  .   The  GOM  seized  -56  mt  of  cocaine, 
50  kg  of  heroin,  and  495  mt  of  marijuana  in  1993,  and  the  USG 
estimates  that  Mexico  effectively  eradicated  approximately 
7,000  ha  of  opium  poppy  and  12,200  ha  of  marijuana.       I, 

Mexico  and  the  United  States  are  working  together  to 
better  coordinate  regional  and  hemispheric  responses  to  the 
drug  threat.   On  January  1,  1993,  Mexico  assumed  fully  the 
costs  of  counternarcotics  programs  previously  supported  by  US 
international  narcotics  control  funds.   Future  USG  support 
will  concentrate  on  specialized  training  and  technical 
support,  much  of  it  paid  for  by  the  GOM.   During  1993,  Mexico 
abided  fully  by  the  terms  of  bilateral  counter-drug 
cooperation  agreements. 
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Despite  these  successes,  illicit  drug  crop  cultivation 
has  spread  to  new  and  more  remote  areas.   South  American 
cocaine  traffickers  have  taken  evasive  measures  to  avoid 
detection,  and  the  flow  of  illegal  drugs  from  Mexico  to  the 
United  States  remains  undiminished.   Mexico's  revitalized 
economy,  unregulated  money  exchange  houses,  and  lack  of 
reporting  requirements  for  large  money  movements  make  it  an 
attractive  venue  for  money  laundering.   Also,  its  extensive 
industrial  base  and  large  domestic  chemical  industry  make 
control  of  precursor  chemicals  very  difficult. 
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The  draft  Five  Year  Plan  for  1993-1998,  including  its 
chapter  on  narcotics,  made  no  progress  toward  passage. 
Comprehensive  legislation  to  bring  Pakistan  into  conformity 
with  the  1988  UN  Convention  also  did  not  move  forward.   The 
Government  of  Pakistan  (GOP)  initiated  prosecution  of  only 
one  major  trafficker  in  1993  and  little  progress  was  made  on 
several  other  major  ongoing  cases. 

The  GOP  caretaker  government,  which  held  office  from 
July  to  mid-October,  undertook  significant  anti-narcotics 
initiatives  including  the  lowering  by  temporary  ordinance  of 
the  minimum  sentence  which  triggers  asset  forfeiture  and  the 
appointment  of  a  senior  Army  officer  to  head  the 
Anti-Narcotics  Task  Force.   The  caretaker  government  also 
prevented  the  election  of  reputed  narcotics  traffickers  to 
federal  legislative  seats  and  revived  the  anti-narcotics 
dialogue  with  India.   Opium  and  heroin  seizures  by  law 
enforcement  agencies  went  up  nearly  50  percent  in  1993  as 
compared  to  1992,  and  the  estimated  harvestable  opium  poppy 
acreage  and  potential  opium  production  declined  by  25  and 
20  percent,  respectively. 
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The  current  government  headed  by  Prime  Minister 
Benazir  Bhutto,  elected  in  October  1993,  has  affirmed  its 
commitment  to  counternarcotics  and  has  declared  its  intention 
of  making  changes  in  legislation  that  would  affect  drug  asset 
seizure  and  the  status  of  the  tribal  areas.   The  USG 
encourages  the  new  government  to  take  these  steps  quickly, 
well  as  other  key  initiatives  such  as  the  prosecution  of 
major  traffickers,  destruction  of  heroin  labs  and  regional 
counternarcotics  cooperation,  to  significantly  reduce  the 
country's  drug  problem. 
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Paraguay  is  a  transit  route  for  Andean  cocaine  shipped 
to  Brazil,  Argentina  and  Europe  and  possibly  onward  to  the 
United  States.   Marijuana  is  produced  in  significant 
quantities  in  the  northeastern  region  of  the  country,  but 
there  is  no  evidence  that  it  reaches  the  United  States.   The 
country's  diverse  and  growing  -financial  sector  provides 
potential  for  money  laundering. 

President  Juan  Carlos  Wasmosy,  who  took  office  on 
August  15,  1993,  as  Paraguay's  first  democratically-elected 
civilian  President,  committed  his  government  to  combatting 
narcotics  trafficking.   He  set  the  curbing  of  corruption  and 
drug  trafficking  as  his  administration's  top  priority.   The 
President  took  several  initial  steps  to  fulfill  that 
cor?mitment,  including  cooperation  on  regional 
counternarcotics  enforcement  operations.   In  his  first  five 
months  in  office.  President  Wasmosy  authorized  the  staging  of 
surveillance  aircraft,  signed  a  financial  information 
exchange  agreement,  and  submitted  to  congress  the  country's 
first  domestic  money  laundering  legislation. 

During  the  past  year,  SENAD  (the  anti-drug  secretariat) 
moved  to  improve  the  Paraguayan  government's  narcotics 
enforcement  posture.   SENAD  worked  closely  with  the  USG  to 
revamp  the  organization  and  better  the  efficiency  of  SENAD 
and  its  enforcement  arm,  DINAR.   SENAD  also  established  a 
financial  investigations  unit  and  created  a  joint 
DINAR/Customs  task  force  for  the  new  container  port  at 
Villeta.   SENAD  ended  unauthorized  and  unconventional 
"controlled  deliveries"  to  Europe  and  also  opened 
investigations  into  three  cases  involving  possible  high-level 
protection  of  narcotics  trafficking. 


The  Government  of  Paraguay  is  making  progress  toward 
goals  and  objectives  of  the  1988  UN  Convention,  but  needs 
strengthen  its  overall  law  enforcement  performance  and  to 
pass  money  laundering  and  chemical  control  legislation  in 
order  to  improve  their  effectiveness.  The  USG  remains 
concerned  about  suggestions  of  official  corruption  in 
Paraguay  and  will  further  pursue  this  issue  during  1994. 
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Thailand  is  still  the  primary  conduit  for  heroin  from 
the  Golden  Triangle  sold  in  the  United  States,  but  is  no 
longer  a  primary  producer  of  opiates  for  the  international 
market.   In  1993,  Thailand  increased  its  resources  devoted  t( 
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arcotics  interdiction,  public  educatio 
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and  drug 


treatment.   It  sought  regional  cooperation  with  Laos  and 
Burma,  worked  well  with  Malaysia,  and  cooperated  actively 
with  US  law  enforcement  agencies.   Some  police 
counternarcotics  functions  have  improved  through  a  recent 
reorganization.   The  United  States  and  Thailand  have  an 
extradition  treaty,  although  extradition  of  Thai  nationals  is 
discretionary.   The  United  States  and  Thailand  exchanged 
instruments  of  ratification  of  a  mutual  legal  assistance 
treaty  in  1993. 
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pressure,  Thailand  passed  narcotics  conspiracy  and  forfeiture 
laws  in  1991;  cases  under  the  assets  seizure  law  are  in 
progress,  but  none  has  concluded.   Widespread  police  and 
military  corruptio 
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expanding  narcotics  trade  with  Burma 


and  the  involvement  of  influential  Thai  and  Sino-Thai  private 
citizens  and  government  officials  undermine  the  effectiveness 
of  law  enforcement  counternarcotics  units. 
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Venezuela  is  a  major  transit  country  for  narcotics 
destined  for  the  United  States  and  Europe  and  chemicals 
diverted  to  Colombia  for  use  in  cocaine  processing.   It  is 


insurgent  groups  from  Colombia  have  penetrated  Venezuela' 


confront  the  trafficker  threat  with  more  thorough  banking  and 
legal  reform,  more  comprehensive  policy  tools,  tougher 
interdiction  actions,  and  tighter  border  controls. 
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Pervasive  corruption  and  money  laundering  seriously 
r  effective  law  enforcement  activities  against  narcotics 
icking.   The  Government  of  Venezuela  (GOV)  took  measures 
em  corruption  by  replacing  officials  who  were  considered 
pt  m  Its  police  and  military  organizations-.   The  GOV 
ed  a  law  criminalizing  money  laundering  in  1993  which 
possible  the  arrest  and  indictment  of  several  money 
erers,  including  an  alleged  money  laundering  kingpin  who 
ed  to  the  Cali  cartel.   The  GOV  also  partially 
ntled  a  money  laundering  organization  headed  by  another 

money  launderer.   Venezuelan  judges  and  prosecutors 
participated  in  anti-corruption  seminars. 


The  USG  has  renewed  a  collaborative  relationship  with 
the  National  Guard  following  major  personnel  changes  in  the 
organization's  leadership.   However,  drug  seizures  declined 
overall  m  1993  compared  to  the  previous  year.   The  GOV 
cooperated  with  the  USG  in  fulfilling  the  obligations  of  the 
bilateral  assistance  agreements,  including  enhancing  the  size 
and  anti-drug  mandate  of  the  judicial  police, -cooperating 
with  USG  authorities  to  arrest  money  launderers  and  seize 
assets  and  initiating  two  projects  with  the  Venezuelan  Coast 
Guard  (coastal  interdiction)  and  the  Marines  (chemical 
diversion  control).   To  increase  seizures  and  drug 
prosecutions,  Venezuela's  new  President,  Rafael  Caldera, 
should  create  a  national  strategy  and  a  unified  operations 
command. 


Venezuela  is  a  party  to  the  1988  UN  Convention  and  has 
signed  annual  narcotics  control  agreements  with  the  USG  since 
1987.   It  has  implemented  in  law  and  practice  the  major  goals 
of  the  1988  UN  Convention,  including  implementing  money 
laundering  legislation  and  controls,  facilitating  mutual 
legal  assistance  with  the  USG  involving  the  arrest  and 
prosecution  of  drug  traffickers  and  strengthening  its  law 
enforcement  efforts.   The  GOV  implemented  a  maritime 
cooperation  agreement  with  the  USG  and  is  developing  a 
chemical  control  policy  consistent  with  the  guidelines  of  the 
UN  Convention  and  a  bilateral  agreement.   However,  certain 
che.Tiicals  are  still  uncontrolled. 
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NATIONAL  INTEREST  JUSTIFICATION 


AFGHANISTAN 


Afghanistan  is  th^  world's  second  largest  producer  of  opium 
after  Burma.   According  to  USG  estimates,  cultivated  opium  poppy 
acreage  in  Afghanistan  in  1993  increased  by  8 . 3  percent,  to 
21,000  ha  with  a  potential  yield  of  684  rat  of  opium.   If  ail  of 
this  opium  were  refined,  it  would  yield  about  68  mt  of  heroin. 

About  20  percent  of  the  heroin  consumed  in  the  United  States 
now  appears  to  come  from  Southwest  Asia,  particularly  Afghanistan 
and  Pakistan.   Most  of  the  heroin  exported  from  the  region  goes 
to  Europe . 

Since  the  end  of  the  Soviet  occupation  in  1989,  the 
Government  of  Afghanistan  (GOA)  has  publicly  stated  its 
opposition  to  drug  trafficking  and  abuse.   However,  persistent 
failure  to  achieve  an  overall  political  settlement  continues  to 
deny  the  GAO  control  over  much  of  the  country  and  has  prevented 
it  from  taking  effective  concrete  measures  against  the  illegal 
narcotics  trade.   For  the  same  reason,  Afghanistan  has  made  no 
significant  progress  in  implementing  the  provisions  of  the  1988 
UN  Convention,  which  it  ratified  in  February  1992.   We  have  no 
Information  on  countercorruption  efforts. 

The  USG  has  official  contacts  with  the  government  in  Kabul 
in  accord  with  efforts  to  promote  a  political  settlement  and  a 
stable  government.   In  the  absence  of  a  bilateral  counter - 
narcotics  agreement,  the  USG  funds  modest  pilot  drug  control 
projects  through  UNDCP  which  seek  to  lay  the  groundwork  for  drug 
control  in  Afghanistan  where  regional  commanders  are  committed 
to  this  endeavor.   However,  lack  of  counternarcotics  progress 
means  that  the  USG  cannot  grant  full  certification  for 
Afghanistan.   Because  of  the  history  of  US  involvement  with 
Afghanistan,  we  have  a  vital  national  interest  in  promoting 
political-  reconciliation  and  governmental  stability,  progress 
toward  which  would  be  undermined  or  made  impossible  by  the 
restrictions,  required  by  denial  of  certification.   Furthermore, 
humanitarian  aid  would  be  affected  by  decertification.   As 
political  stability  is  critical  to  narcotics  control,  the  vital 
national  interests  of  the  United  States  that  would  be  placed  at 
risk  by  denial  of  certification  exceed  even  the  risks  posed  to 
the  USG's  vital  national  interest  by  Afghanistan's  failure  to 
take  adequate  steps  to  control  narcotics. 
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Bolivia  IS  the  world's  second  largest  producer  of  coca 
leaf  behind  Peru  and  the  second  largest  producer  of  finished 
cocaine  behind  Colombia.   Most  Bolivian  cocaine  is  destined 
ultimately  for  the  United  States.   Bolivia  continues  to  make 
progress  in  areas  of  narcotics  control,  notably  law 
enforcement,  investigations  and  interdiction.   In  1993, 
Government  of  Bolivia  (GOB)  forces  dismantled  four 
trafficking  organizations  and  seized  more  than  12  mt  of 
cocaine  base  and  cocaine  hydrochloride.   Bolivian  police 
planned  and  conducted  more  investigations  and  drug  raids 
without  DEA  participation  than  in  previous  years.   This 
positive  sign  of  development  of  the  Bolivian  police. 


IS  a 
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series  of  initiatives  which  incl 
performance  of  government,  comba 
and  ending  illicit  coca  cultivat 
economic  development,  with  some 
the  initiation  of  impeachment  pr 
Supreme  Court  Justices  and  re-co 
Branch,  President  Sanchez  de  Loz 
resolve  to  reach  his  stated  goal 


alo  Sanchez  de 
on  process  and 
uded  improving 
tting  official 
ion  in  Bolivia 

genuine  successes,  such  as 
oceedings  against  corrupt 
nfiguring  the  Executive 
ada  has  demonstrated  his 
s . 


Lozada  took 
proposed  a 
the 

corruption, 
through 


Coca  eradication  in  1993  under  both  the  Paz  Zamora  and 
Sanchez  de  Lozada  governments  was  almost  exclusively  limited 
to  efforts  to  encourage  farmers  not  to  grow  coca  by  providing 
economic  incentives  to  shift  to  other  crops.   The  GOB  failed 
to  meet  eradication  goals  established  in  bilateral  aid 
agreements  with  the  USG,  eradicating  less  than  half  the 
hectarage  targeted  for  destruction  in  1993.   The  GOB  failed 
in  1991  and  1992  to  meet  eradication  goals  set  for  those 
years  as  well. 
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GOB  did  not  extradite  persons  for  drug  trafficking 
in  1993.   The  Bolivian  Supreme  Court,  with  growing 
supporting  corruption  charges  against  some  of  its 
failed  to  process  extradition  requests  under  the 
bilateral  extradition  treaty/1988  Convention 
The  GOB,  for  its  part,  has  not  signed  a  new 


extradition  treaty  with  the  United  States,  which  was 
negotiated  in  1990. 


The  GOB'S  failure  to  take  adequate  steps  on  er. 
jxtradition  constitutes  a  failure  to  cooperate  I 


adication 
and  extradition  constitutes  a  failure  to  cooperate  fully  with 
the  United  States,  or  take  adequate  steps  on  its  own  to 
achieve  full  compliance  with  the  1988  UN  Convention. 
Moreover,  such  shortcomings  constitute  a  failure  to  meet  the 
goals  of  bilateral  agreements  with  the  United  States. 


OL 


•2- 


Since  Bolivia  is  the  second-largest  cocaine  producer,  it 
is  a  vital  national  interest  of  the  United  States  to  maintain 
and  increase  the  level  of  cooperation  of  the  GOB  on 
counternarcotics  issues.   Termination  of  bilateral  and 
multilateral  development  bank  assistance  would  have  an 
extremely  deleterious  effect  on  the  Bolivian  economy;  it 
inevitably  would  reduce  the  resources  available  to  the  GOB  to 
combat  narcotics  trafficking  and  would  foster  conditions  in 
which  more  Bolivians  would  be  prone  to  engage  in  illicit  coca 
cultivation  and  trafficking.   As  the  World  Bank  and  the 
Inter-American  Development  Bank  are  Bolivia's  largest  aid 
donors,  USG  opposition  to  loans  to  Bolivia  in  those  fora 
would  result  in  strident  calls  on  the  GOB  to  cease  its 
counternarcotics  cooperation  with  the  USG.   Moreover, 
economic  instability  could  lead  to  a  loss  of  confidence 
throughout  the  country  and  thereby  serve  to  undermine 
Bolivia's  fledgling  democratic  institutions.   Preserving  and 
promoting  democracy  i.a  Bolivia  is  in  the  US  national  interest 
of  seeking  democracy  throughout  the  Western  Hemisphere. 
Should  Bolivia's  current  democratic  government  fall,  it  could 
well  be  followed  by  an  authoritarian  regime  in  which 
narcotics  traffickers  gain  a  strong  foothold. 

While  in  1993  the  GOB  did  not  meet  the  standard  for  full 
certification,  its  cooperation  nonetheless  was  extensive. 
The  risks  posed  to  vital  US  national  interests  from  the 
possible  consequences  of  terminating  US  assistance,  as  noted 
above,  greatly  outweigh  the  risks  posed  by  the  lack  of  total 
GOB  cooperation  on  counternarcotics. 


)94 
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Laos'  estimated  opium  production  declined  22  percent  in 
1993  from  1992,  although  this  was  principally  due  to  adverse 
weather  conditions.   While  total  crop  reduction  since 
initiation  of  USG-  and  UNDCP-funded  rural  development/opium 
replacement  programs  in  1989  exceeds  50  percent  and  hectarage 
has  declined  37  percent,  that  decline  stopped  in  1993, 
suggesting  a  need  for  increased  Government  of  Laos  (GOL) 
efforts  to  discourage  production. 

Narcotics-related  arrests  and  seizures  increased  during 
the  past  year,  with  both  highland  and  lowland  Lao  arrested  on 
charges  involving  opium,  heroin  and  marijuana.   After  much 
delay,  the  police  counternarcotics  unit  established  with  US 
encouragement  by  the  GOL  Council  of  Ministers  in  August  1992 
is  only  beginning  to  function.   Much  of  its  attention, 
however,  appears  to  have  been  devoted  to  marijuana 
eradication,  an  easier  and  less  politically  charged  matter 
than  opium  production  and  heroin  trafficking. 

Narcotics  corruption  among  civilian  and  military 
personnel  is  widespread,  although  we  do  not  believe  the  Lao 
government  actively  encourages  or  facilitates  narcotics 
activity.   Some  senior  officials  are  likely  aware  of  illicit 
activities,  but  lack  the  resources,  power  or  will  to  stop 
them.   Senior  Lao  officials  have  repeatedly  insisted  that 
anyone  involved  in  the  narcotics  trade  will  be  arrested  and 
prosecuted. 

Laos'  counternarcotics  efforts  take  place  primarily  with 
foreign  assistance  or  under  foreign  pressure.   The  GOL  has 
not  been  responsive  to  law  enforcement  inform.at ion-sharing 
requests,  nor  has  it  successfully  sustained  pressure  to 
reduce  opium  production.   The  GOL  does  appear  to  recognize 
the  need  for  increased  counternarcotics  efforts.   Its 
counternarcotics  program,  however,  can  only  be  considered 
weak,  reflecting  in  part  that  Laos  is  a  very  poor  country 
with  limited  training  and  educational  opportunities  and  a 
poorly  developed  administrative  system.   Laos  has  made 
limited  progress  in  meeting  the  commitments  of  the  US-Lao 
bilateral  counternarcotics  agreement.   It  is  not  a  sionatory 
of  the  1988  UN  Convention,  and  has  made  little  progress  in 
meeting  the  goals  and  objectives  of  the  Convention, 

The  principal  US  interest  in  Laos  is  achieving  the 
fullest  possible  accounting  for  Americans  missing  from  the 
Vietnam  War.   Decertification  would  risk  losing  Lao 
cooperation  on  this  issue.   Ensuring  some  level  of  POW/MIA 
cooperation  justifies  a  national  interest  certification. 
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Because  Laos  is  a  communist  country  the  United  States 
has  no  development  assistance  programs  there  that  would  be 
terminated  should  Laos  not  be  certified.   US  experience  with 
the  multilateral  development  banks  suggests  that  the 
United  States  would  not  likely  find  significant  support  for 
decisions  against  MDB  assistance  to  Laos. 

Improved  counternarcotics  cooperation  on  law  enforcement 
could  be  jeopardized  by  decertification,  thereby  putting  at 
risk  progress  toward  the  US  vital  national  interest  to  reduce 
the  flow  of  heroin  into  the  United  States.   The  results 
achieved  to  date  on  opium  crop  reduction  could  also  be  placed 
at  risk.   Therefore,  if  one  weighs  the  consequences  of  losing 
GOL  cooperation  on  both  counternarcotics  and  POW/MIA 
accounting,  it  is  clear  that  national  interest  certification 
best  serves  US  vital  national  interests. 


3  94 
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NATIONAL  Iin-ERESiT  JUSTIFTCATTON 
LEBANON 


Lebanon  remains  a  production  center  for  heroin,  hashish, 
and  cocaine  despite  recent  successes  in  eradicating  opium 
poppy  in  the  Biqa* . 

The  political  situation  in  Lebanon  continues  to  hinder 
the  full  cooperation  of  the  Government  of  Lebanon  with  the 
United  States  on  narcotics  matters.   The  Syrian  occupation  of 
the  Biqa-  which  began  in  1976  continued  in  1993,  limiting  the 
Lebanese  ability  to  take  independent  counternarcotics  actions, 
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The  Lebanese  have  not  signed  a  bilateral  narcotics 
agreement  with  the  USG .   Although  there  is  some  evidence  of 
corruption,  the  Lebanese  did  not  prosecute  any  significant 
narcotics-related  corruption  cases  in  1993. 
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PANAMA 


The  Government  of  Panama  (GOP)  has  cooperated  with  many 
US  drug  control  efforts,  but  has  not  made  sufficient  progress 
on  its  own  to  deter  money  laundering.   At  the  end  of  1993, 
GOP  actions  on  behalf  of  certain  key  goals  and  objectives  of 
the  1988  UN  Convention  remained  incomplete,  even  though 
Panama  ratified  the  Convention  and  eradicated  coca  fields. 
Panama's  law  enforcement  performance  showed  improvement,  but 
by  year  end  was  still  weak  and  selective. 


During  1993,  GOP  law  enforcement  agencies  carried  out  an 
increased  number  of  independent  cocaine  operations  but,  on 
September  1,  DEA  in  Miami  seized  five  tons  of  cocaine  hidden 
in  coffee  packages  shipped  from  the  Colon  Free  Zone,  evidence 
that  large  cocaine  loads  still  transit  Panamanian  territory. 
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ncreased  private  sector  awareness  of  money 
1993,  and  Panama's  first-ever  conviction  of  a 
r  (a  Colombian  national,  tried  in  absentia), 
d  until  March  1994  adoption  of  a  key  potential 
:   cross-border  currency  controls.   Panamanian 
nsible  for  money  laundering  control  are  weak 
guately  coordinate  with  one  another,  and  their 
inadequate.   Law  23  of  1986  criminalizes  a 
narcotics  trafficking  and  money  laundering 
has  proven  ineffective  in  obtaining  asset 
ast  fall  the  National  Assembly  debated,  but  has 
new  and  tougher  legislation  to  make 
enforcement  more  effective. 


The  GOP  investigated  and/or  prosecuted  some 
well-publicized  cases  of  corruption,  including  a  former 
Attorney  General.   Nevertheless,  the  GOP  was  slow  in  removing 
lower-level  officials  when  unpublicized  charges  were  brought 
to  its  attention.   Although  GOP  public  prosecutors  cooperated 
on  some  drug  cases,  they  also  did  not  follow  through  on  all 
efforts  by  the  US  Department  of  Justice  to  prosecute  and/or 
extradite  wanted  criminals  in  Panama. 

Panama  carried  out  active  demand-reduction  programs  in 
1993  and,  with  US  and  Colombian  support,  aggressively 
eradicated  coca  fields  (covering  60-80  ha)  and  destroyed  coca 
maceration  pits  in  the  Darien  region  near  Colombia. 
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The  GOP  signed  and  ratified  a  Mutual  Legal  Assistance 
Treaty  with  the  United  States  in  1991,  but  the  US  Senate  has 
not  yet  given  its  advice  and  consent.   The  United  States  and 
Panama  have  bilateral  agreements  on  ship  boarding,  maritime 
operations  and  essential  chemicals;  Panama  observes  these 
agreements.   During  1993,  the  Judicial  Technical  Police 
provided  surveillance  support  to  a  drug-seizure  operation 
that  led  to  a  US  Customs  proposal  to  share  a  portion  of  funds 
forfeited  in  the  United  States. 


The  decision  to  certify  Panama  under  FAA  secti 
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cooperate  fully  with  the  goals  and  objectives  of  the 
Convention  or  to  take  adequate  steps  on  its  own  to  combat 
narcotics  makes  it  a  haven  for  money  launderers  and  hinders 
efforts  to  bring  narcotraf f ickers  to  justice.   Anti-narcotics 
law  enforcement  is  hampered,  but  can  operate  under  such 
circumstances.   However,  a  cut-off  of  assistance  could  impair 
other  GOP  cooperation  that  is  required  more  than  ever  as  we 
move  into  the  Canal  Treaty's  delicate  transition  period.   For 
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The  Government  of  Peru  (GOP)  cooperated  with  the  United 
States  on  counternarcotics  matters  in  fulfillment  of  1992  and 
1993  USG- Peruvian  bilateral  agreements  and  discussions,  despite 
continued  corruption  and  resource  problems .   Virtually  all 
municipal  airports  in  the  Huallaga,  and  some  in  other  valleys 
remained  closed  to  traffickers.   Eight  major  clandestine 
airstrips  blocked  with  cement  barriers  remained  closed.   Peruvian 
Air  Force  efforts  to  intercept  trafficking  aircraft  succeeded  in 
forcing  traffickers  to  fly  almost  exclusively  at  night,  adopt 

radars,  and  shift  operations  to  outlying 


longer  routes 
airfields . 


to  evade 

I 

Criminal  laws  are 
objectives  established 


generally  consistent  with  the  goals  and 
by  the  1S88  UN  Convention  in  relation  to 
distribution,  sale,  transport,  financing,  money  laundering,  asset 
seizure,  extradition  and  mutual  legal  assistance.   GOP  compliance 
with  the  goals  and  objectives  of  the  UN  Convention  is  weak  in  the 
areas  of  conspiracy  laws  and  eradication  of  illicit  coca.   During 
1993,  chemical  control  regulations  were  strengthened  and  civil 
regulatory  capabilities  and  cooperation  with  the  police  chemical 
diversion  division  increased.   Although  unlicensed  coca  culti- 
vation is  illegal,  political  decisions  not  to  eradicate  illicit 
mature  coca  lessen  the  extent  to  which  the  GOP  meets  the  goals 
and  objectives  of  the  1988  UN  Convention. 

Although  the  number  of  hectares  under  coca  cultivation 
dropped  16  percent,  this  was  largely  due  to  a  widespread  fungus 
and  a  shift  in  cultivation  patterns.   While  the  GOP  conducted 
forced  eradication  of  coca  seedbeds,  new  coca  cultivations  have 
spread  into  areas  of  the  country  not  previously  associated  with 
narcotics  trafficking.   These  areas  represent  an  expanding  sphere 
of  narcotics  influence  that  has  remained  largely  unaffected  by 
military  and  police  efforts  in  the  Huallaga  Valley  to  disable 
clandestine  airstrips  and  control  precursor  chemicals,  air 
corridors,  and  mueicipal  airports. 


T 


Narcotics -related  corruption  continues  to  undermine  the  law 
enforcement  efforts  of  Peru's  resource-starved  anti-drug  forces. 
For  instance,  when  Peru  took  into  custody  one  of  Peru's  major 
drug  traffickers  ("Dario"),  intervention  on  the  part  of  President 
Fujimori  was  necessary  to  ensure  that  the  accused  stood  trial. 
Overall,  it  appears  that  President  Fujimori  has  recognized  the 
scope  of  the  corruption  problem  and  the  GOP  has  begun  to  take 
steps  to  crack  down  on  dishonest  military  and  police  officers. 
The  GOP  arrested  and  prosecuted  the  top  figures  of  several  major 
narcotics  trafficking  organizations  in  1993,  and  has  taken 
special  precautions  against  corruption. 

Promoting  democracy  and  economic  stability  in  Peru  are  in 
the  vital  national  interest  and  outweigh  the  GOP's  marginal,  yet 
developing,  counternarcotics  performance. 
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STATEMENT  OF  EXPLANATTn^j 
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The  government's  political  and  military  accommodations 
with  several  insurgent/trafficking  groups  continued,  with  no 
indication  of  the  reduced  opium  production  which  the 
government  claims  is  the  goal  of  these  arrangements.   The 
government  maintained  its  official  contacts  with  major 
trafficking  organizations  and  permitted  leading  drug 
traffickers  to  travel  freely  in  the  country.   Burma  did 
permit  continued  efforts  by  UNDCP  to  implement  its 
four-country  regional  strategy  (Burma,  China,  Laos, 
Thailand).   However,  the  projects  have  yet  to  make  meaningful 
progress,  and  are  on  such  small  scale  that  in  themselves  they 
can  only  hope  to  serve  as  models.   Burma  has  again  failed  to 
fulfill  a  commitment  to  conduct  a  baseline  aerial  survey  of 
the  UNDCP  project  areas.   Burma  is  a  party  to  the  1988  UN 
Convention,  and  has  much  of  the  necessary  implementing 
legislation  in  place,  but  has  not  taken  meaningful  steps  to 
enforce  it. 


)94 


STATEMENT  OF  EXPLANATION 
IRAN 


Iran  is  a  major  transshipment  point  for  illegal  opiates 
from  Pakistan  and  Afghanistan  destined  principally  for  Europe 
and  the  United  States,  and  a  major  opium-producing  country. 
The  USG  estimates  that  the  1993  opium  poppy  cultivation  was 
essentially  the  same  in  1993  as  1992,  about  3,500  ha,  with  a 
potential  opium  yield  of  between  35  and  70  metric  tons. 


The 
relations 
States,  a 
the  U.S. 
counterna 
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Government  of  Iran  (GOI)  does  not  have  diplomatic 

or  a  bilateral  narcotics  agreement  with  the  United 
nd  did  not  cooperate  in  illegal  drug  control  with 
in  1993.   There  are  reports  that  Iran  continued 
rcotics  arrangements  with  neighboring  countries, 
signed  and  ratified  the  1988  UN  Convention,  but  the 
t  evaluate  any  GOI  progress  in  achieving  the  goals 
tives  of  the  Convention.   Iranian  authorities  state 

made  certain  advances  in  the  area  of 
rcotics,  but  the  USG's  information  to  confirm  these 
s  in  the  past,  is  not  such  that  the  USG  can  certify 
r  US  law.   We  do  not  know  the  extent  to  which  Iran 
prevent  and  punish  public  corruption. 


Federal  Register  /  Vol.  59.  No.  70  1  Tuesday.  April  12.  1994  /  Presidential  Documents  17263 


STATEMENT  OF  EXPLANATION 
NIGERIA 


Nigerian  trafficking  organizations  control  courier  networks 
that  move  heroin  from  Asia  to  the  United  States  and  European 
markets  and  operate  money  laundering  rings.   The  trafficking 
operations  continue  to  expand  in  West  Africa  and  throughout  the 
world.   In  October  1993,  the  United  States  presented  a  demarche 
to  the  then-Head  of  State  concerning  Nigeria's  poor  counter- 
narcotics  performance.   Similar  presentations  have  been  made  at 
high  levels  of  the  current  regime.   Nigeria  is  a  party  to  the 
1988  UN  Convention,  but  has  not  achieved  the  Convention's  goals 
and  objectives. 
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The  value  to  the  United  States  of  the  projects  affected  do 
not  come  close  to  justifying  a  waiver. 
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STATEMENT  OF  EXPLANATION 
SXRIA 


Syria  is  a  transit  country  in  a  regional  narcotics 

trafficking  network  for  heroin  and  hashish.   Its  military 

presence  in  Lebanon  makes  Syria  at  least  partly  accountable 

for  the  cultivation  and  processing  of  illegal  narcotics  in 
that  country.    j 

The  USG  believes  that  some  senior  Syrian  officials, 
inclc-ding  military  personnel  stationed  in  Lebanon,  offer 
protection  to  or  participate  in  the  Lebanese  drug  trade  for 
pe-^onal  gain,  not  as  a  matter  of  state  policy. 

In  1993,  the  Syrians  cooperated  with  the  Lebanese  to 
eradicate  most  of  the  opium  poppy  cultivation  in  the  Biqa* 
Valley.   The  Syrians  also  instituted  a  tough  domestic 
anti-narcotics  law  in  April  1993,  including  provisions  for 
the  seizure  of  assets  obtained  through  trafficking.   However, 
the  Syrians  have  failed  to  take  serious  and  sustained  action 
to  eliminate  trafficking  through  Syrian  and  Lebanese 
territory  and  to  destroy  cocaine  and  heroin  processing 
laboratories  in  the  Biqa'  Valley.   Syrian  authorities  also 
failed  to  investigate,  arrest,  or  prosecute  Syrian  officials 
believed  to  be  engaged  in  narcotics  trafficking.   Thus,  while 
there  was  some  progress,  there  are  still  significant  problems 
to  be  addressed.! 

Syria  did  not  meet  many  of  the  goals  and  objectives  of 
the  1988  UN  Convention.   The  USG  does  not  provide  Syria  with 
bilateral  assistance  and  does  not  support  loans  for  Syria  in 
multilateral  institutions. 

At  the  January  Geneva  summit  between  Presidents  Clinton 
and  Asad,  it  was  agreed  to  establish  a  mechanism  to  address 
key  US  bilateral  concerns,  such  as  narcotics,  in  a  sustained, 
methodical  and  ongoing  manner. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[FV-93-S59-2FR] 

Onions  Grown  In  South  Texas — 
Regulation  of  Red  Onions  and  Cttange 
In  Regulatory  Period 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
requirements  for  red  variety  onions 
grown  in  South  Texas  under  Ivlarketing 
Order  959.  In  recent  years,  shipments  of 
poor  quality  red  onions  have  appeared 
in  the  marketplace  and  have  adversely 
affected  grower  prices.  This  rule  will 
tend  to  improve  grower  prices  by 
pnaviding  more  desirable  quality  red 
onions  for  consumers.  This  rule  also 
extends  the  termination  date  of  the 
order's  regulatory  period  from  May  20  to 
June  15  of  each  year.  More  late  season 
onions  are  being  grown  in  a  portion  of 
the  production  area,  increasing  the  need 
for  marketing  order  quality 
requirements  over  a  longer  time  period. 
Regulating  onions  from  the  production 
area  through  June  15  will  help  make 
more  desirable  onions  available  to 
markets. 

EFFECTIVE  DATE:  April  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA.  Room  2523- 
S,  P.O.  Box  96456.  Washington.  DC. 
20090-6456,  telephone:  (202)  690-0464; 
or  Belinda  G.  Carza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  1313  E  Hackberry,  McAllen. 
Texas  78501;  telephone:  (210)  682- 
2833. 

SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 


No.  143  and  Marketing  Order  No.  959  (7 
CFR  Part  959).  as  amended,  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
vdth  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  38  handlers  of  South  Texas 
onions  Mrho  are  subject  to  regulation 


under  the  marketing  order  and  97 
producers  in  the  regulated  area.  Small 
agricultural  sen  ice  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $3,500,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  South  Texas  onions 
may  be  classified  as  small  entities. 

At  its  November  9,  1993,  meeting,  the 
South  Texas  Onion  Committee 
(committee)  recommended,  under  the 
authority  of  §  959.52(c)  of  the  order,  that 
red  varieties  of  onions  be  regulated  and 
also  that  the  termination  date  of  the 
regulatory  period  for  all  varieties  of 
regulated  onions  be  extended  from  May 
20  to  June  1 5  of  each  year. 

Red  varieties  of  onions  ha\  e  been 
exempt  from  regulation  since  the 
inception  of  Marketing  Order  No.  959. 
Tlae  quantities  of  such  onions  produced 
have  usually  represented  a  small 
portion  of  the  total  annual  production  in 
the  marketing  order's  regulated  area. 
However,  red  variety  acreage  has 
increased  significantly  in  recent 
seasons.  Moreover,  the  committee 
reports  that  poor  quality  red  onions 
grown  in  the  production  area  have 
appeared  in  the  marketplace  from  time 
to  time. 

The  impact  on  the  industry  is  two- 
fold. Poor  quality  red  onions  diminish 
consumer  confidence  in  the  better 
quality  red  onions,  leading  to  fewer 
sales  and  lower  returns  to  growers.  In 
addition,  a  less  favorable  consumer 
opinion  of  red  variety  onions  often  leads 
to  lower  sales  for  all  onions  gro\\-n  in 
the  production  area,  including  yellow 
and  white  varieties  which  now  enjoy  an 
excellent  reputation  with  receivers  and 
consumers. 

Red  onions,  like  yellow  onions  and 
white  onions,  are  varieties  of  Allium 
cepa,  and  are  therefore  covered  by  the 
same  U.S.  standards  referenced  in 
§  959.322(h).  Because  of  this,  the 
regulatory-  requirements  set  forth  in 
§  959.322  appHcable  to  yellow  and 
white  varieties  of  onions  are  appropriate 
for  red  varieties  also.  The  committee 
believes  that  by  regulating  red  onions  in 
the  same  fashion  as  yellow  and  white 
onions,  consumers  can  be  assured  of 
buying  better  quality  red  onions.  Thus, 
increased  consumer  confidence  should 
result  in  improved  returns  to  growers.  In 
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addition  to  grade  and  size  requirements, 
the  conunittee  also  reconunended  that 
red  varieties  be  subject  to  the  same 
pack,  container,  inspection,  assessment, 
and  safeguard  requirements  as  yellow 
and  white  varieties.  In  this  way,  red, 
yellow,  and  white  onions  will  be 
regulated  to  the  same  extent. 

The  second  recommendation 
concerns  the  length  of  the  regulatory 
period  for  shipments  of  onions  from  the 
regulated  area.  Previously,  order 
regulations  were  in  effect  from  March  1 
through  May  20  each  year.  District  2 
(Laredo-Winter  Garden)  is  in  the 
northern  part  of  the  production  area  and 
has  a  shipping  season  that  extends  from 
May  to  well  Into  June.  This  district  is 
comprised  of  the  Counties  of  Zlapata, 
Webb.  Jim  Hogg,  DeWitt.  Wilson, 
Atascosa,  Karnes,  Val  Verde,  Frio, 
Kinney,  Uvalde,  Medina,  Maverick. 
Zavala,  Dimmit  and  LaSalle.  In  the 
1980's,  District  2  production  was 
declining  and  industry  members  asked 
to  be  relieved  from  the  marketing  order 
requirements  after  May  20  each  season, 
instead  of  the  June  1 5  date  in  effect  at 
that  time.  By  May  20,  shipments  from 
District  No.  1  in  the  southern  part  of  the 
production  area  usually  are  finished. 
Thus,  effective  for  the  1989  and 
subsequent  seasons,  the  termination 
date  for  the  regulatory  period  was 
advanced  for  the  entire  production  area 
from  June  15  to  May  20  (54  FR  8519, 
March  1, 1989). 

However,  committee  records  indicate 
an  increase  in  onion  shipments  from 
District  2  during  the  past  three  years. 
The  committee  members  from  District  2 
who  attended  the  November  meeting 
stated  that  shipments  during  the  May  20 
through  June  15  period  should  once 
again  be  regulated  so  that  funds  could 
be  assessed  to  fund  the  committee's 
production  research  and  market 
development  efforts  as  well  as  assure 
the  consumer  a  quality  pack  of  onions 
from  their  district.  Shipments  from  this 
district  typically  account  for  10  to  12 
percent  of  the  production  area  total,  and 
the  committee  believes  that  grade,  size, 
container,  and  other  order  requirements 
are  necessary  to  maintain  the  quality  of 
South  Texas  onions  that  receivers  and 
consumers  have  become  accustomed  to. 
Extension  of  the  regulatory  period  will 
not  affect  District  1  handlers  as 
shipments  from  that  district  normally 
are  completed  by  mid-May. 

Currently,  handlers  may  not  package 
or  load  onions  on  Sunday  during  the 
period  March  1  through  May  20  of  each 
season.  The  conunittee  recommended 
not  changing  this  requirement.  After 
May  20.  District  2  handlers  compete 
with  umegulafed  shipments  from  other 
areas  such  as  California.  Permitting 


District  2  handlers  to  package  and  ship 
whenever  they  can  find  buyers  will  help 
to  reduce  the  competitive  advantage  of 
handlers  shipping  frtjm  outside  the 
regulated  area. 

Notice  of  this  final  rule  was  published 
in  the  March  9.  1994,  issue  of  the 
Federal  Register  (59  FR  11008). 
Interested  persons  were  invited  to  file 
written  comments  with  respect  to  the 
proposal  until  March  24, 1994.  Ten 
comments  were  received.  One  was  from 
Mr.  Greg  Nelson,  of  the  Cargil  Produce 
Company,  Uvalde,  Texas,  which  is 
located  in  District  2.  Mr.  Nelson 
opposed  the  extension  of  the  regulatory 
period.  He  stated  that  non-regulated 
areas  such  as  California,  the  Vidalia  area 
of  Georgia,  New  Mexico,  Arizona,  and 
th«  Trans-Pecos  area  of  Texas  ship  large 
quantities  of  new  crop  onions.  These 
onions  compete  with  regulated  onions 
from  District  2  (Laredo-Winter  Garden). 
Mr.  Nelson  stated  that  the  other 
shipping  areas,  being  unregulated,  have 
a  significant  competitive  advantage  over 
District  2  growers  and  handlers  because 
those  onions  do  not  have  to  meet  grade 
requirements  and  the  handlers  do  not 
have  to  pay  inspection  costs. 

Six  other  comments  also  opposed  the 
proposed  extension  of  the  regulation 
period.  These  comments  were  received 
from  Mr.  Kenneth  Spence,  Mr.  Robert 
Willoughby,  and  Mr.  Lee  Toombs,  all  of 
iBatesville;  and  from  Mr.  C.W.  Cargil, 
Mr.  Steve  Cargil,  and  Mr.  Steve  Rambie, 
from  Uvalde,  Texas.  All  stated  that 
regulating  District  2  onions  after  May  20 
would  cause  a  hardship  on  District  2 
growers  by  giving  non-regulated 
producing  areas  a  competitive 
advantage. 

At  the  November  9,  1993,  meeting 
during  which  this  change  in  regulatory 
p>eriod  was  recommended.  11  members 
were  present;  the  full  committee  is 
composed  of  17  members.  The 
committee  unanimously  recommended 
this  action,  including  two  members 
from  District  2.  For  District  1.  one 
position  was  not  represented  by  either 
a  member  or  alternate;  for  District  2.  two 
members  out  of  seven  were  in 
attendance.  None  of  the  opponents  were 
in  attendance. 

Although  District  2  producers  and 
handlers  usually  face  competition  from 
non-regulated  areas  during  much  of 
their  shipping  season,  it  is  important     • 
that  handling  requirements  apply  to 
shipments  from  that  district  to  protect 
the  good  quality  image  enjoyed  by 
South  Texas  onions  in  the  marketplace 
and  promoted  by  the  committee's 
market  development  program.  In  the 
absence  of  quality  and  inspection 
requirements,  low  quaUty  onions  from 
District  2  could  be  shipped.  Such 


shipments  could  negatively  effect  the 
South  Texas  industry's  market 
development  efforts  and  quality  image. 
Also,  in  the  interest  of  equity  and 
uniform  regulation  apphcation,  it  is 
desirable  that  handlers  from  District  2 
pay  assessments  in  support  of  these 
activities.  Assessments  paid  have 
helped  to  provide  an  on-going 
production  research  program  that  has 
benefitted  the  entire  industry  with  the 
development  of  new  onion  varieties  and 
new  cultural  techniques,  as  well  as  an 
effective  market  development  program 
that  helps  increase  sales.  Therefore, 
these  comments  are  denied. 

The  three  remaining  comments  were 
from  the  South  Texas  Onion  committee, 
Mr.  John  R  Bearden,  and  Mr.  B.  L. 
Lackey.  These  comments  stated  that  if 
the  rule  is  not  adopted  by  April  1,  the 
anticipated  begiiming  of  the  red  onion 
harvesting  and  shipping  season,  poor 
quality  red  onions  will  be  dumped  on 
the  market,  thereby  diminishing 
consumer  confidence  and  depressing 
the  market  for  South  Texas  onions.  After 
evaluating  the  comments,  the 
Department  has  decided  to  implement 
the  committee's  recommendation  as 
proposed,  and  make  the  final  rule 
effective  upon  publication  tn  the 
Federal  Register. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  vdll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
onions  under  a  domestic  marketing 
order,  imported  onions  must  meet  the 
same  or  comparable  requirements, 
subject  to  concurrence  by  the  United 
States  Trade  Representative.  Because 
this  rule  establishes  grade,  size,  quality 
and  maturity  requirements  on  red 
onions  and  changes  the  regulatory 
period  under  the  South  Texas  onion 
marketing  order,  corresponding  changes 
are  needed  in  the  onion  import 
regulation.  Such  changes  have  been 
addressed  in  a  separate  onion  import 
rule. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  ot 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  0MB  number 
0581-0074. 

After  consideration  of  all  relevant 
material  presented,  including  the 
proposal  submitted  by  the  committee, 
comments  received,  and  other 
Information,  it  is  hereby  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
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tend  to  effectuate  the  declared  policy  of 
the  Act.  It  is  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  section  until  30 
days  after  publication  in  the  Federal 
Register  because  (1)  the  shipping  season 
for  onions  has  already  begun  and  for 
maximum  effectiveness  this  rule  should 
apply  to  as  many  shipments  as  possible: 
(2)  the  proposed  rule  was  discussed  at 
an  open  public  meeting,  and  all 
interested  persons  had  an  opportunity 
to  voice  concerns;  and  (3)  there  are  no 
special  preparations  required  of  the 
handler  that  cannot  be  completed  by  the 
effective  date. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements,  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  hereby 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

2.  In  §  959.322.  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§959.322    Handling  regulation. 

During  the  period  beginning  March  1 
and  ending  June  15.  no  handler  shall 
handle  any  onions  unless  they  comply 
with  paragraphs  (a)  through  (d)  or  (e)  or 
(f)  of  this  section.  In  addition,  no 
handler  may  package  or  load  onions  on 
Sunday  during  the  period  March  1 
through  May  20. 
•         *         *         «         • 

Dated:  April  6,  1994. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-8890  Filed  4-11-94;  8:45  ami 

BILLING  CODE  3410-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  102 

[Notice  1994-5] 

Special  Fundraising  Projects  and 
Other  Use  of  Candidate  Names  by 
Unauthorized  Committees 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  transmittal  of 
regulations  to  Congress. 


SUMMARY:  The  Commission  is  amending 
its  regulations  regarding  an 
unauthorized  committee's  use  of  a 
candidate's  name  in  the  title  of  a  special 
fundraising  project  or  other 


communication  on  behalf  of  the 
unauthorized  committee.  The 
amendment  permits  such  use.  if  the  title 
clearly  indicates  opposition  to  the 
named  candidate. 

DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  p'orsuant  to  2  U.S.C.  438(d).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street  NW.,  Washington. 
DC  20463,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On  July 
10.  1992.  the  Commission  sent  to 
Congress  new  rules  on  special 
fundraising  projects  and  other  uses  of 
candidate  names  by  unauthorized 
committees.  The  rules  prohibit  the  use 
of  a  candidate's  name  in  the  title  of  any 
fundraising  project  or  other 
communication  by  any  committee  that 
has  not  been  authorized  bv  the  named 
candidate.  11  CFR  102.14(a),  The  rules 
became  effective  on  November  4.  1992. 
57  FR  47258  (Oct.  15,  1992). 

The  rules  construe  2  U.S.C.  432(e)(4). 
a  provision  of  the  Federal  Election 
Campaign  Act  ("FECA"  or  "the  Act"] 
that  prohibits  the  use  of  a  candidate's 
name  in  the  name  of  an  unauthorized 
political  committee.  Prior  to  the  1992 
revision,  the  Commission  had  construed 
this  prohibition  as  applying  only  to  the 
name  under  which  a  committee  registers 
with  the  Commission  [the  "registered 
name"]. 

The  Notice  of  Proposed  Rulemaking 
("NPRM"]  was  published  in  the  Federal 
Register  on  April  15,  1992,  57  FR  13056. 
The  Commission  received  14  comments 
in  response  to  this  Notice.  The  final 
rules  were  published  on  July  15,  1992. 
57  FR  31424. 

On  February-  5,  1993.  the  Commission 
received  a  Petition  for  Rulemaking  from 
Citizens  Against  David  Duke  ["CADD"), 
a  proposed  project  of  the  American 
Ideas  Foundation.  The  petition 
requested  that  the  Commission 
reconsider  and  repeal  the  new  rules, 
with  particular  emphasis  on  those  titles 
that  indicate  opposition  to.  rather  than 
support  for,  a  named  candidate. 

The  Commission  published  a  Notice 
of  Availability  in  the  Federal  Register 
on  March  3. 1993.  58  FR  12189.  Three 
comments  were  received  in  response  to 
this  Notice. 

In  response  to  these  comments,  the 
Commission  published  an  NPRM 
proposing  that  the  rule  be  amended  so 
as  to  permit  the  use  of  candidate  names 


in  titles  that  clearly  indicate  opposition 
to  the  named  candidate.  58  FR  65559 
(Dec.  15.  1993).  The  Commission 
received  four  comments  in  response  to 
this  Notice,  three  of  which  reflected  in 
whole  or  in  part  comments  submitted 
earlier  in  the  course  of  the  rulemaking. 

Section  438(d)  of  Title  2.  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  April  6,  1994. 

Explanation  and  Justification 

In  Common  Cause  v.  FEC,  842  F.2d 
436  (D.C.  Cir.  1988),  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  upheld  the 
Commission's  authority  to  interpret  the 
prohibition  at  2  U.S.C. '432(e)(4)  on  the 
use  of  a  candidate's  name  in  the  name 
of  an  unauthorized  committee  as 
applying  only  to  the  name  under  which 
the  committee  registered  with  the 
Commission,  since  "(an)  agency's 
construction,  if  reasonable,  must 
ordinarily  be  honored."  Id.  at  439-40. 
However,  the  court  recognized  that  an 
interpretation  imposing  a  more 
extensive  ban  on  the  use  of  candidate 
names  by  unauthorized  committees, 
such  as  prohibiting  their  use  in  the  titles 
of  any  fundraising  projects  sponsored  by 
an  unauthorized  committee,  "could  also 
be  accommodated  within  the 
provision's  literal  language"  Id.  at  440 

Some  commenters  on  both  the  1992 
and  the  current  NPRM  noted  that  this 
rulemaking  implicates  protected  first 
amendment  rights,  and  that  any 
infringement  on  these  rights  is  subject  to 
strict  scrutiny  by  reviewing  courts. 
However,  it  is  well  established  that  first 
amendment  rights  are  not  absolute 
when  balanced  against  the  government's 
interest  in  protecting  the  integrity  of  the 
electoral  process.  "Even  a  'significant 
interference'  with  protected  rights  [     ) 
may  be  sustained  if  the  State 
demonstrates  a  sufficiently  important 
interest  and  employs  means  closely 
drawn  to  avoid  unnecessary' 
abridgment"  of  those  rights.  Buckley  v. 
Valeo.  424  U.S.  1.  25  (1975)  (citations 
omitted).  The  Common  Cause  court 
deferred  to  the  Commission's  judgment 
that  literal  adherence  to  the  language  of 
section  432(e)(4).  coupled  with  the 
disclaimer  requirements  of  2  U.S.C. 
441  d(a).  struck  the  proper  balance  at 
that  time.  842  F.2d  at  440.  Section 
441d(a)(3)  requires  that  communications 
by  unauthorized  committees  include  a 


I 

17268        Federal  Register  /  Vol.  59.  Na  70  /  Tuesday.  April  12,  1994  /  Rules  end  Regulations 


disclaimer  that  dearly  identifies  who 
paid  for  the  communication,  and  states 
whether  it  was  authorized  hy  any 
candidate  or  candidate's  committee. 

The  Conunon  Cause  decision  grew 
put  of  the  1980  presidential  election. 
Since  that  time,  the  Commission  has 
become  increasingly  concerned  over  the 
possibility  for  confusion  or  abuse  imder 
the  interpretation  upheld  in  that  case, 
that  is,  limiting  the  FECA's  "name" 
prohibition  to  a  committee's  registered 
name.  Aware  of  these  constitutional 
concerns,  the  1992  NPRM  sought 
comments  on  two  modificaticns  to  the 
rules  then  in  effect  that  fell  short  of  an 
overall  ban. 

Under  the  first  proposal,  the  political 
committee  sponsoring  the  project  would 
have  been  required  to  include  in  the 
reqiiired  disclaimer  the  name  of  the 
committee  paying  for  the  project,  as 
well  as  a  statement  whether  the  project 
had  been  authorized  by  the  candidate 
whose  name  appeared  in  the  title,  or  by 
any  other  candidate.  As  part  of  this 
proposal,  the  Commission  also  sought 
comments  on  whether  disclaimer  size 
andyor  location  requirements  should  be 
imposed  in  this  situation.  Second,  a 
committee  would  not  have  been  allowed 
to  accept  checks  received  in  response  to 
a  special  project  soUcitation,  unless  the 
checks  were  made  payable  to  the 
registered  name  of  the  committee. 

However,  the  Commission  also  sought 
conaments  on  a  proposed  total  bar  on 
the  use  of  a  candidate's  name  in  the 
project  title  of  an  imauthorized 
committee's  special  fundraising  project; 
and  several  commenters  endorsed  this 
approach.  After  considering  all 
comments  received  in  response  to  that 
Notice,  the  Commission  decided  that 
the  total  ban  was  justified. 

The  rulemaking  record  contains 
substantial  evidence  that  potential 
contributors  often  confuse  an 
unauthorized  committee's  registered 
name  with  the  names  of  its  fundraising 
projects,  and  wrongly  believe  that  their 
contributions  will  be  used  in  support  of 
the  candidate(s)  named  in  the  project 
titles.  Although  one  conamenter  on  the 
present  rulemaking  stated  that  the 
Commission  had  overstated  the 
potential  for  fraud  and  abuse  in  this 
area,  no  comment  provided  information 
to  refute  this  earlier  determination. 

This  rule  is  narrowly  designed  to 
further  the  legitimate  governmental 
interest  in  minimizing  the  possibihty  of 
fraud  and  abuse  in  this  situation. 
Committees  are  not  barred  from 
establishing  specially  designated 
proiects:  They  are  free  to  choose 
whatever  project  title  they  desire,  as 
long  as  it  does  not  Inchidie  the  name  of 
a  federal  candidate.  Also,  committees 


may  freely  discuss  any  niunber  of 
candidates,  by  name,  in  the  body  of  a 
commimication.  The  newly-revised  rule 
further  enhances  imauthorized 
committees'  constitutional  rights  by 
exempting  from  the  ban  those  titles  that 
dearly  indicate  opposition  to  the  named 
candidate. 

It  is  clear  from  the  rulemaking  record 
that  the  situation  today  differs 
significantly  from  that  of  the  early 
1980's,  when  the  Common  Cause  case 
was  litigated.  Prior  to  the  adoption  of 
the  1992  rules,  the  use  of  candidate 
names  in  the  titles  of  projects  or  other 
unauthorized  communications  had 
increasingly  become  a  device  for 
unauthorized  committees  to  raise  funds 
or  disseminate  information.  Under  the 
former  interpretation,  a  candidate  who 
objected  to  the  use  of  his  or  her  name 
in  this  manner,  who  shared  in  none  of 
the  funds  received  in  response  to  the 
solicitation,  and/or  who  disagreed  v«th 
the  views  expressed  in  the 
oommunication,  was  largely  powerless 
to  stop  it.  For  example,  in  1984  a  United 
States  Senator  requested,  and  received, 
permission  to  obtain  from  Commission 
records  the  names  and  addresses  of 
those  who  had  responded  to 
unauthorized  solicitations  made  in  his 
name,  to  inform  these  contributors  that 
he  had  not  authorized  the  solicitation. 
However,  he  could  not  suggest  that 
contributors  send  donations  instead  to 
his  campaign  committee.  See  Advisory 
Opinion  1984-2. 

An  examination  of  the  record  in  the 
1992  rulemaking,  which  contains 
information  that  was  not  available  when 
that  NPRM  was  put  out  for  comment, 
further  supports  the  Commission's 
condusion  that  this  balance  has  now 
shifted  so  as  to  justify  a  broader 
interpretation.  For  example,  a  comment 
from  an  authorized  committee  of  a 
major  party  presidential  candidate 
stated  that  an  imauthorized  project 
using  that  candidate's  name  raised  over 
$10,000,000  during  the  1988 
presidential  election  cycle,  despite  the 
candidate's  disavowal  of  and  efforts  to 
stop  these  activities.  The  same 
unauthorized  committee  was  raising 
money  by  means  of  a  comparable 
project,  using  that  same  candidate's 
name,  in  the  1992  election  cycle.  This 
comment  added  that  two  other 
unauthorized  projects  by  that  same 
committee  raised  over  $4,000,000  and 
nearly  $400,000  in  the  name  of  two 
Other  presidential  candidates  in  the 
1988  election  cyde.  None  of  the  named 
candidates  received  any  of  the  money 
that  was  collected  in  their  names.  One 
of  these  candidates,  a  United  States 
Senator,  also  submitted  comments 


asking  that  the  pertinent  rules  be 
strengthened. 

In  addition,  a  television  documentary, 
a  videotape  of  which  was  placed  in  the 
rulemaking  record,  detailed  how  an 
unauthorized  Pc^tical  Action 
Committee  had,  over  several  election 
cycles,  estabbshed  numerous  projects 
whose  titles  included  the  names  of 
federal  candidates.  The  named 
candidates  had  no  connection  with  the 
projects,  had  not  authorized  the  use  of 
their  names  in  this  manner,  and 
received  no  money  from  the  $9  million 
raised  in  response  to  these  appeals. 
Program  investigators  found  tnat  elderly 
people  are  particularly  vulnerable  to 
being  misled  in  this  manner,  since  they 
may  not  notice  or  fail  to  fully 
comprehend  the  disclaimers  included 
with  the  solicitations. 

Such  cases  point  up  the  potential  for 
confusion  or  abuse  when  an 
unauthorized  committee  uses  a 
candidate's  name  in  the  title  of  a  special 
fundraising  project,  or  other  designation 
under  which  the  committee  operates.  A 
person  who  receives  such  a 
commimication  may  confuse  the  project 
name  with  the  committee's  registered 
name,  and  thus  may  not  understand  that 
the  communication  is  made  on  behalf  of 
the  unauthorized  committee  rather  than 
the  candidate  whose  name  appears  in 
the  project's  title.  Potential  donors  may 
think  they  are  giving  money  to  the 
candidate  named  in  the  project's  title, 
when  this  is  not  the  case. 

Some  comments  that  opposed  any 
modifications  to  the  former  standard 
argued  that  current  disdaimer 
requirements  at  section  441d(a)(3)  were 
sufficient  to  minimize  the  potential  for 
confusion  in  this  area.  Others  suggested 
stronger,  or  larger,  disclaimers,  in  place 
of  the  overall  ban.  One  suggested  that 
the  disclaimer  be  in  as  large  and  as  bold 
a  typeface  as  the  largest,  boldest  use  of 
the  candidate's  name  anywhere  in  the 
communication.  The  Commission 
believes  that  such  an  approach  could  be 
more  burdensome  than  Ute  current  ban, 
while  still  not  solving  the  potential  for 
fraud  and  abuse  in  this  area.  The 
requirement  that  checks  be  made  only  to 
the  sponsoring  committee's  re^stered 
name  would  similarly  not  ensure  that 
the  contributor  did  not  erroneously 
believe  the  money  would  be  used  lo 
support  the  candidate(s)  named  in  the 
project's  title.  It  also  would  be  difficult, 
if  not  practically  impossible,  to  monitor 
and  enforce,  since  nothing  on  the  public 
record  reflects  who  the  payee  is  on  a 
contributor's  check. 

It  fs  important  to  note  that  the  ban 
applies  only  to  prefect  titles,  and  not  to 
the  body  of  the  accompanying 
communicatioiL  Unauthorized 
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committees  remain  free  to  discuss 
candidates  throughout  the 
commimication;  and  to  use  candidates' 
names  as  frequently,  and  highlight  them 
as  prominently  (in  terms  of  size, 
typeface,  location,  and  so  forth]  as  they 
choose.  In  other  words,  while  a 
committee  could  not  establish  a 
fundraising  project  called  "Citizens  for 
Doe,"  if  Doe  is  a  federal  candidate,  it 
could  use  a  subheading  such  as  "Help 
Us  Elect  Doe  to  Federal  Office."  and 
urge  Doe's  election,  by  name,  in  large, 
highlighted  type,  throughout  the 
communication. 

Also,  by  amending  the  regulation  to 
exclude  from  the  ban  names  that 
indicate  opposition  to  the  named 
candidate,  the  Commission  has  acceded 
to  the  petitioner's  main  concern, 
amending  the  rules  to  permit  the 
American  Ideas  Foundation  to  use  the 
names  of  federal  candidates  in  titles  that 
clearly  indicate  opposition  to  such 
candidates.  As  stated  in  its  summary  of 
the  petition  (petition,  p.  1).  "There  is  no 
danger  of  confusion  or  abuse  inherent  in 
the  use  of  a  candidate's  name  by  a 
committee  or  project  which  opposes  the 
candidate."  The  Commission  recognizes 
that  the  potential  for  fraud  and  abuse  is 
significantly  reduced  in  the  case  of  such 
titles,  and  has  accordingly  revised  its 
rules  to  permit  them. 

The  petition  also  asked  that  the  rule 
exclude  from  the  ban  the  use  of 
candidate  names  in  titles  by  those 
committees  "that  are  authorized  to  use 
the  candidate's  name,  which  are 
engaged  in  activities  which  will  not 
actively  mislead  the  public  or  injure  the 
candidate,  or  which  otherwise  clearly 
indicate  that  they  are  unauthorized." 
However,  if  a  candidate  authorizes  the 
use  of  his  or  her  name  in  a  fundraising 
project,  the  committee  becomes  an 
authorized  committee,  and  this  rule 
would  not  apply.  The  phrase  "engaged 
in  activities  which  will  not  actively 
mislead  the  public  or  injure  the 
candidate"  is  vague  and  would  result  in 
the  need  to  determine  on  a  case-by-case 
basis  whether  covered  communications 
met  this  test.  The  Commission  has 
already  determined  that  a  stronger 
disclaimer  requirement  would  not  be 
sufficient  in  and  of  itself  to  meet  this 
concern.  Given  the  wide  range  of 
options  that  committees  continue  to 
have  regarding  use  of  candidate  names, 
imposing  further  requirements  could 
well  prove  more  burdensome  than  the 
present  approach. 

The  NPRM  proposed  that  exempted 
titles  would  have  to  "clearly  and 
unambiguously  (show)  opposition  to  the 
named  candidate  by  using  words  such 
as  'defeat'  or  'oppose.' "  The 
requirement  that  such  specific 


"triggering  words"  be  included  in  the 
title  has  been  deleted  from  the  final 
rule,  since  the  Commission  recognizes 
that  certain  titles,  such  as  "Citizens  Fed 
Up  with  Doe,"  may  clearly  and 
unambiguously  indicate  opposition  to  a 
candidate  even  though  no  individual 
word  in  the  title  has  that  import. 

One  commenter  argued  that 
legislative  action  is  necessary  to 
effectuate  this  change,  noting  that  the 
Commission  has  in  the  past  included 
this  issue  in  the  legislative 
recommendations  it  submits  to  Congress 
each  year.  However,  it  is  well 
established  that  courts  will  not  rely  on 
an  agency's  legislative  recommendation 
to  undermine  the  agency's  construction 
of  a  statute  as  authorizing  it  to  act.  The 
Supreme  Court  has  stated  that  holding 
an  agency's  legislative  recommendation 
against  it  is  disfavored,  because 
"(plublic  policy  requires  that  agencies 
feel  free  to  ask  [Congress  for] 
legislation."  and  this  freedom  to  act 
would  be  chilled  if  such  requests  could 
later  be  held  against  them.  Wong  Yang 
Sung  V.  McGrath.  339  U.S.  33.  47  (1950); 
see  also.  Warner-Lambert  Co.  v.  FTC. 
562  F.2d  749.  758  n.  39  and  cases  cited 
therein  (D.C.  Cir.  1977).  cert,  denied. 
435  U.S.  950(1978). 

The  Commission  notes  that  David 
Duke  is  not  currently  a  candidate  for 
federal  office,  so  the  use  of  his  name  in 
a  project  title  is  not  prohibited  by  these 
rules.  Should  he  again  become  a  federal 
candidate,  such  use  of  his  name  would 
be  governed  by  these  revised  rules. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(B)  IRegulatory  Flexibility 
Act] 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
any  small  entities  affected  are  already 
required  to  comply  with  the  Act's 
requirements  in  this  area.  Also,  the  rule 
broadens  the  Commission's 
interpretation  of  these  requirements. 

List  of  Subjects  in  11  CFR  Part  102 

Campaign  funds,  Political  candidates. 
Pohtical  committees  and  parties. 
Reporting  requirements. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A.  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 


PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows; 

Authority:  2  U.S.C.  432,  433.  438(a)(8). 
441d. 

2.  Section  102.14  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§  1 02.1 4    Names  of  political  committees  (2 
U.S.C.  432(e)(4)  and  (5)). 

*  *         •         •         • 

(b)*   •  • 

(3)  An  unauthorized  political 
committee  may  include  the  name  of  a 
§  candidate  in  the  title  of  a  special 
project  name  or  other  communication  if 
the  title  clearly  and  unambiguously 
shows  opposition  to  the  named 
candidate, 

•  •        •        •        • 

Dated:  April  6.  1994. 
Trevor  Potter. 
Chairman 
[FR  Doc  94-8690  Filed  4-11-94:  8:45  am) 

BILUNG  CODE  6715-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[FRL-4862-1] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Final  uile. 

summary:  The  EPA  is  finalizing  the 
updates  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations  proposed  in 
the  Federal  Register  on  January  7. 1994 
and  February  8.  1994.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  as  amended 
by  the  Clean  Air  Act  Amendments  of 
1990.  The  portion  of  th.,-  OCS  Air 
Regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  San  Luis  Obispo 
County  Air  Pollution  Control  District 
(San  Luis  Obispo  County  APCD).  the 
Santa  Barbara  County  Air  Pollution 
Control  District  (Santa  Barbara  APCD), 
the  South  Coast  Air  Quality 
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Management  District  (South  Coast 
AQMD),  and  the  Ventura  County  Air 
Pollution  Control  District  (Ventura 
County  APCD)  are  the  designated  COAs. 
The  intended  effect  of  approving  the 
requirements  contained  in  "San  Luis 
Obispo  County  Air  Pollution  Control 
District  Requirements  Applicable  to 
OCS  Sources"  (March  11, 1994),  "Santa 
Barbara  County  Air  Pollution  Control 
District  Requirements  Applicable  to 
OCS  Sources"  (March  11,  1994),  "South 
Coast  Air  Quality  Management  District 
Requirements  Applicable  to  OCS 
Sources"  (March  11, 1994).  and 
"Ventura  County  Air  Pollution  Control 
District  Requirements  Applicable  to 
OCS  Sources"  (March  11, 1994)  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  12, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Rulemaking  Section  (A-5-3],  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket.  6102.  401  "M"  Street, 
SW., Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1197. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  7, 1994  at  59  FR  994  and 
February  8, 1994  at  59  FR  5745,  EPA 
proposed  to  approve  the  following 
requirements  into  the  Outer  Continental 
Shelf  Air  Regulations:  "San  Luis  Obispo 
County  Air  Pollution  (Control  District 
Requirements  applicable  to  OCS 
Sources".  "Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources",  "South 
Coast  Air  Quality  Management  District 
Requirements  Applicable  to  OCS 
Sources",  and  "Ventura  County  Air 
Pollution  Ck>ntrol  District  Requirements 
Applicable  to  OCS  Sources".  These 
requirements  represent  the  third  update 
of  part  55  and  are  being  promulgated  in 
response  to  the  submittal  of  rules  from 
local  air  pollution  control  agencies.  EPA 
has  evaluated  the  above  requirements  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of 


Federal  or  state  ambient  air  quality 
standards  or  pari  C  of  title  I  of  the  Act. 
that  they  are  not  designed  expressly  to 
prevent  exploration  and  development  of 
the  OCS  and  that  they  are  applicable  to 
OCS  sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  that  they 
are  not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules. 

A  30-day  public  comment  period  was 
provided  at  59  FR  994  and  59  FR  5745 
and  no  comments  were  received. 

EPA  Action 

In  this  document.  EPA  lakes  final 
action  to  incorporate  the  proposed 
changes  into  40  CFR  pari  55.  One  minor 
change  was  made  to  the  proposal  set 
forth  in  the  January  7. 1994  and 
February  8. 1994  notices  of  proposed 
rulemaking;  This  change  includes  the 
addition  of  a  document  date  for  the 
requirements  to  be  incorporated  into 
part  55.  EPA  is  approving  the  submittal 
as  modified  under  section  328(a)(1)  of 
the  Act,  42  U.S.C.  7627.  Section  328(a) 
of  the  Act  requires  that  EPA  establish 
reqiUrements  to  control  air  pollution 
from  CX2S  sources  located  within  25 
miles  of  states'  seaward  boundaries  that 
are  the  same  as  onshore  requirements. 
To  comply  with  this  statutory  mandate, 
EPA  must  incorporate  applicable 
onshore  rules  into  part  55  as  they  exist 
onshore. 

Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  This  exemption  continues 
in  effect  under  Executive  Order  128S6 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

B.  Rtgulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibihty  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantia) 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

A«  was  stated  in  the  final  OCS 
regulation,  the  OCS  rule  does  not  apply 
to  any  small  entities,  and  the  structure 
of  the  rule  averts  direct  impacts  and 
mitigates  indirect  impacts  on  small 
entities.  This  consistency  update  merely 
incorporates  onshore  requirements  into 
the  OCS  rule  to  maintain  consistency 
with  onshore  regulations  as  required  by 
section  328  of  the  Act  and  does  not  alter 
the  structure  of  the  rule. 


The  EPA  certifies  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  informatioD 
collection  requirements  contained  in  the 
final  OCS  rulemaking  dated  September 
4, 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
continental  shelf.  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  March  23. 1994. 
Felicia  Marcus, 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  to  be  amended 
as  follows: 

PART5&-{AMENDED) 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  329  of  the  Clean  Air  Act 
(42  U.S.C  7401  ettetf.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  amended  by 
revising  paragraphs  (e)  (3)  (U)  (E),  (F), 
(G),  and  (H)  to  read  as  follows: 

955.14  Requirements  that  apply  to  OCS 
sources  loeated  within  25  miles  of  states 
seaward  boundaries,  by  state. 

•        •        *        •        • 

(e)«  •  ■ 
(3)*  •  • 
(ii)*  •  • 

(E)  San  Luis  Obispo  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources,  March  11, 
1994. 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources,  March  11, 
1994. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources,  March  11, 
1994. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources,  March  11, 
1994. 
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3.  Appendbc  A  to  part  55  is  amended 
by  revising  paragraphs  (b)(5),  (6),  (7). 
and  (8)  under  the  heading  "Califcmia" 
to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirefnonts 
Incorporated  by  Reference  Into  Part  55, 
by  State 


Cdliforr.ia 
(b)*    *   * 
(5)Thefonov.- 
contaired  in  San  Lu:s  C'uispo  Cunrty 
Air  PolIuLon  Control  Dli  tiict 
Requirements  Applicoblf^  to  DCS 
Sources,  March  11, 1994: 
Rule  103  Conn  :,ts  Betwef^n  District.  Stale 

nnci  rrdcral  Rules  (Adopted  8/&/76) 
Rule  104  Action  in  Areas  of  High 

Conreutration  (Adopted  7/5/77) 
Rulu  105  Definitions  (Adopted  IO'G'03) 
Rule  106  Standard  Condit-ons  (Adopted  8/0/ 

76) 
Rule  108  Severability  (Adopted  11/13/B4) 
Rule  113  Continuous  Emissions  Monitoring, 

except  F.  (Adopted  7/5/77) 
Rule  201  Equipment  not  Requiring  a  Pormit, 

except  A.  lb.  (Adopted  11/5/91) 
Rule  202  Permits,  except  A.4.  and  A.8. 

(Adopted  11/5/91) 
Rulo  203  Applications,  except  B.  (Adopted 

11/5/91) 
Rule  204  Requirements,  except  B.3.  and  C. 

(Adopted  8/10/93) 
Rule  209  Provision  for  Sampling  and  Testing 

Facilities  (Adopted  11/5/91) 
Rule  210  Periodic  Inspection,  Testing  and 

Renewal  of  Permits  to  Operate  (Adopted 

11/5/91) 
Rule  213  Calculations,  except  E.4.  and  F. 

(Adopted  8/10/93) 
Rule  302  Schedule  of  Fees  (Adopted  9/15/32) 
Rule  305  Fees  for  Major  Non- Vehicular 

Sources  (title  change-Adopted  9/15/92) 
Rule  401  Visible  Emissions  (Adopted  8/6/76) 
Rule  403  Particulate  Matter  Emissions 

(Adopted  8/6/76) 
Ruic  404  Sulfur  Compounds  Emission 

Standards.  Limitations  and  Prohibitions 

(Adopted  12/6/76) 
Rule  405  Nitrogen  Oxides  Emission 

S'and.irds.  Limitations  and  Prohibitions 

(Adopted  11/13/84) 
Rule  406  Carbon  Monoxide  Emission 

St-indards,  Limitations  and  Prohibitions 

(Adopted  11/14/84) 
Rule  407  Organic  Material  Emission 

Standards,  Limitations  and  Prohibitions 

(Adopted  1/10/89) 
Rule  411  Surface  Coating  of  Metal  Parts  and* 

Products  (Adopted  1/10/89) 
Rule  416  D<>greasing  Operations  (Adopted  6/ 

18/79) 
Rule  417  Control  of  Fugitive' Emissions  of 

Volatile  Organic  Compounds  (Adopted 

2/9/93) 
Rule  422  Refinery  Process  Turnarounds 

(Adopted  6/18/79) 
Rule  501  General  Burning  Provisions 

(Adopted  1/10/89) 
Rule  503  Incinerator  Burning,  except  B.l.a. 

(Adopted  2/7/89) 


Rule  601  New  Source  Pe.'-fonnance  Standards 
(Adopted  9/4/90) 

(C)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
F'c'fiJticn  Central  District  Rr-quirem^nts 
AprUccb.'o  to  OCS  Source!;,  March  11. 
ir-9i: 

R  ■>  102  Di'finitio.'-.s  (Ad-^ptpd  7/30/91) 
Rule  :03  Stvers.hility  (Adopted  10/23/78) 
Rule  :-01  Pf  rmlls  Roquir:  d  (Adopted  7/2/79) 
Ru'-?  2ij2  Fxe:rpUoi-s  to  i^uie  201  (Adopttd 

3/10/32) 
R'jie  2a'i  Trj-;Efi:r  (Adupted  10/23'7S) 
Rule  2f>4  Applic-itions  (Adopted  10/23.  78) 
Ri;;e  2:""J  Sta:it;-rds  frrCronting  Applications 

(Adopted  7/20/91) 
R'jie  21^6  Con.iirional  Apprcv?!  of  .Si;'hority 

tc  Construct  or  Penr^it  to  Operate 

(.Adopted  1015/91) 
F.:le  207  Der.iai  of  .Application  {.Adopted  10/ 

2V73) 
Rale  210  Fees  (Adopted  5/7/91) 
Rule  212  Fn-.ission  Statements  (Adopted  10/ 

20/92) 
Riile  301  Cir-unvention  [Adopted  10/23/78) 
Rule  302  Visible  E.missions  (Adopted  10/23/ 

78) 
Rjle  304  Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305  Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306  Dust  and  fumes-Northern  Zone 

(Adopted  10/23/78) 
Rule  307  Particulate  Matter  Emission  Weight 

Rate-Southern  2^ne  (Adopted  10/23/78) 
Rule  308  Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309  Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310  Odorous  Organic  Sulfides  (Adopted 

10/23/78) 
Rule  311  Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312  Open  Fires  (Adopted  10/2/90) 
Rule  317  Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318  Vacuum  Producing  Devices  or 

Systems-Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321  CcDtrol  of  Degreasing  Operations 

(Adopted  7/10/90) 
RjIc  322  Metal  Surface  Coating  Thinner  and 

Reducer  (Adopted  10/23/78) 
Rule  323  Architectural  Coatings  (Adopted  2/ 

20/90) 
Rul'.-  324  Dispofal  and  Eva()oration  of 

Solvents  (Adopted  10/23/78) 
RuIp  325.':,.^,^gecfP(,•;rolt•un-.  andPttroleum 

Products  (.Adopted  12/10/91) 
Rule  326  Efili:pnt  OM  Water  Scra'a'o" 

(Adopted  10/23/78) 
Rule  327  Orgnnic  Liquid  Cargo  Tank  Vessel 

I^adii)3  (Adopted  12/16/85) 
KuIp  328  Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330  Surface  Coating  of  Miscellaneous 

Mftal  Parts  and  Products  (Adopted  11/ 

13/90) 
Rule  331  Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332  Petroleum  Refinery  Vacuu-Ti 
Producing  Systems.  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 


Rule  333  Control  of  Emissions  from 

Reciprocating  Internal  Combustion 

Engines  (12/10/91) 
Rule  342  Control  cf  Oxides  of  Nitrogen  (NO, 

from  Boilers.  Steam  Generators  and 

Process  Ik-itprs)  (03 '10/92) 
Rule  505  Breakdown  Conditions  Sections 

A..B.1.,  and  D.  only  (.\dopled  10/23/78) 
Rule  603  Emernentv  F.pisode  Plans  (.Adopted 

6/15/81) 

(7)  The  following  rrqui-cments  arc 
containe-d  in  South  Coc-1  Air  QuaHtv 
Mana^emcrt  District  Bcquirprrents 
Applicable  to  OCS  Soi,rccs,  March  11. 
1994: 

Rule  102  Definition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103  Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104  Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  103  Alternative  Emission  Control  Plans 

(Adopted  4/6/90) 
Rule  109  Recordkeeping  fcr  Volatile  Organic 

Compound  Emissions  (Adopted  3/6/92) 
Rule  201  Pennit  to  Construct  (.Adopted  1/5/ 

90) 
Rule  201.1  Permit  Conditions  in  federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202  Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203  Pennit  to  Operate  (Adopted  1/5/90) 
Rule  204  Permit  Conditions  (Adopted  3/6/92) 
Rule  205  Expiration  of  Permits  to  Construcl 

(Adopted  1/5/90) 
Rule  206  Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207  Altering  or  Falsif>'ing  of  Permit 

(Adopted  1/9/76) 
Rule  208  Permit  for  Open  Bu.Tiing  (Adopted 

1/5/90) 
Rule  209  Transfer  and  Voiding  of  Permits 

(.Adopted  1/5/90) 
Rule  210  Applications  (Adopted  1/5/90) 
Rule  212  Standards  for  Approving  Permits 

(9/6/91)  except  (c)(3)  and  (e) 
Rule  214  Denial  of  Permits  (Adopted  1/5/90) 
Rule  217  Provisions  for  Sampling  and 

Testing  Facilities  (.Adopted  1/5/90) 
Rule  218  Stack  Monitoring  (Adopted  8/7/81) 
Rule  219  Equipment  Not  Requiring  a  Written 

Pennit  Pursuant  to  Regulation  II 

(Adopted  9/11/92) 
Rule  220  Exemption-Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221  Plans  (.Adopted  1/4/85) 
Rule  301  Ferm.it  Fets  (.Adopted  6/11/93) 

except  (a)(1)  "(see  suKiivision  (n))": 

(m)(4)  "or  share  of  Ree'onal  O.ppn  Air 

Incrntivps  Market  (RLCLAIMj  Trading 

Credits  (RlCsi  (sf-e  subdivision  (iij": 

(aK8);  (a)(0):  (h)(n)  fbl(l2);  (bi!l7)  lr,st 

three  linps;  fn):  "(Sl'MM.ARY'i- 

FAaLTTY  PERMIT  FEES'  ;  "TABLE  VI- 

FvElXIAIM  RTC  ALLCXZATIONS  AND 

BREAKDOWN  EMISSION  FEES": 

"TABLE  V1-A-RECLAIM  RTCS 

REPRESENTED  BY  ONE  ITE  S FLARE  ' 
Rule  304  Equipment.  Materials,  and  Ambient 

Air  Analyses  (Adopted  6/11/93) 
Rule  304.1  Analyses  Fees  (Adopted  6/6/92) 
Rule  305  Fees  for  Acid  Deposition  (.Adopted 

10/4/91) 
Rule  306  Plan  Fees  (Adopted  7/6/90) 
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Rule  401  Visible  Emissions  (Adopted  4/7/89) 
Rule  403  Fugitive  Dust  (Adopted  7/9/93) 
Rule  404  Particulate  Matter-Concentration 

(.\dopted  2/7/86) 
Rule  405  Solid  Particulate  Matter-Weight 

(Adopted  2/7/86) 
Rule  407  Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408  Circumvention  (Adopted  5/7/76) 
Rule  409  Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429  Start-Up  and  Shutdown  Provisions 

for  Oxides  of  Nitrogen  (Adopted  12/21/ 

90) 
Kule  430  Breakdown  Provisions,  (a)  and  (e) 

only,  (.\dopted  5.'5/78) 
Rule  431.1  Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2  Sulfur  Content  of  Liquid  Fuels 

(.■\dopted  5/4/90) 
Rule  431.3  Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441  Research  Operations  (Adopted  5/7/ 

76) 
Rule  442  Usage  of  Solvents  (Adopted  3/5/82) 
Rule  444  Open  Fires  (Adopted  10/2/87) 
Rule  463  Storage  of  Organic  Liquids 

(Adopted  12/7/90) 
Rule  465  Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468  Sulfur  Recovery  Units  (Adopted  10/ 

8/76) 
Rule  473  Disposal  of  Solid  and  Liquid  Wastes 

(Adopted  5/7/76) 
Rule  474  Fuel  Burning  Equipment-Oxides  of 

Nitrogen  (.^dopted  12/4/81) 
Rule  475  Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476  Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480  Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 
Addendum  to  Regulation  IV  (Effective  1977) 
Rule  701  General  (Adopted  7/9/82) 
Rule  702  Definitions  (Adopted  7/11/80) 
Rule  704  Episode  Declaration  (Adopted  7/9/ 

82) 
Rule  707  Radio-Communication  System 

(Adopted  7/11/80) 
Rule  708  Plans  (Adopted  7/9/82) 
Rule  708.1  Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2  Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4  Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709  First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710  Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711  Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712  Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715  Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 
Regulation  DC-New  Source  Performance 

Standards  (Adopted  4/9/93) 
Rule  1106  Marine  Coatings  Operations 

(Adopted  8/2/91) 
Rule  1107  Coating  of  Metal  Parts  and 

Products  (Adopted  8/2/91) 
Rule  1109  Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 


Rule  1110  Emissions  from  Stationary  Internal 

Combustion  Engines  (Demonstration) 

(Adopted  11/6/81) 
Rule  ino.l  Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2  Emissions  from  Gaseous  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  9/7/90) 
Rule  1113  Architectural  Coatings  (.Adopted 

9'6.'91) 
Rule  1116  1  Lightering  Vessel  Operations- 

Salfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121  Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/1/78) 
Rule  1122  Solvent  Cleaners  (Degreasers) 

(Adopted  4/5/91) 
Rule  1123  Refinery  Process  Turnarounds 

(.Adopted  12/7/90) 
Rule  H29  Aerosol  Coatings  (Adopted  11/2/ 

90) 
Rule  1134  Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

6/4'89) 
Rule  1140  Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142  Marine  Tank  Vessel  Operations 

(.Adopted  7/19/91) 
Rule  1146  Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators. 

and  Process  Heaters  (Adopted  1/6/89) 
Rule  1146.1  Emission  of  Oxides  of  .Nitrogen 

from  Small  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators, 

and  Process  Heaters  (Adopted  7/10/92) 
Rule  1148  Thermally  Enhanced  Oil  Recovery 

Wells  (Adopted  11/5/82) 
Rule  1149  Storage  Tank  Degassing  (Adopted 

4/1/88) 
Rule  1168  Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Application  (Adopted  12/4/92) 
Rule  1173  Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  12/7/90) 
Rule  1176  Sumps  and  Wastewater  Separators 

(Adopted  1/5/90) 
Rule  1301  General  (Adopted  6/28/90) 
Rule  1302  Definitions  (Adopted  5/3/91) 
Rule  1303  Requirements  (Adopted  5/3/91) 
Rule  1304  Exemptions  (Adopted  9/11/92) 
Rule  1306  Emission  Calculations  (Adopted  5/ 

3/91) 
Rule  1313  Permits  to  Operate  (Adopted  6/28/ 

90) 
Rule  1403  Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  10/6/89) 
Rule  1701  General  (Adopted  1/6/89) 
Rule  1702  Definitions  (Adopted  1/6/89) 
Rule  1703  PSD  Analysis  (Adopted  10/7/88) 
Rule  1704  Exemptions  (Adopted  1/6/89) 
Rule  1706  Emission  Calculations  (Adopted  1/ 

6/«9) 
Rule  1713  Source  Obligation  (Adopted  10/7/ 

88) 
Regulation  XVII  Appendix  (effective  1977) 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air 
Pollution  Control  District  Requirements 


Applicable  to  OCS  Sources,  March  11, 
1994: 

Rule  2  Definitions  (.Adopted  12/15/92) 
Rule  5  Effective  Date  (Adopted  5/23/72) 
Rule  6  Severability  (Adopted  11/21/78) 
Rule  7  Zone  Boundaries  (Adopted  6/14/77) 
Rule  10  Permits  Required  (Adopted  7/5/83) 
Rule  11  Application  Contents  (Adopted  8/15/ 

78) 
Rule  12  Statement  by  Application  Preparer 

(Adopted  6/16/87)  ' 
Rule  13  Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14  Trial  Test  Runs  (Adopted  5/23/72) 
Rule  15  Permit  Issuances  (.adopted  7/5/83) 
Rule  16  Permit  Contents  (Adopted  12/2/80) 
Rule  18  Permit  to  Operate  Application 

(Adopted  6/17/76) 
Rule  19  Posting  of  Permits  (.\dopted  5/23/72) 
Rule  20  Transfer  of  Permit  (Adopted  5/23/72) 
Rule  21  Expiration  of  Applications  and 

Permits  (Adopted  6/23/81) 
Rule  23  Exemptions  from  Permits  (Adopted 

6/8/93) 
Rule  24  Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (.Adopted  09/ 

15/92) 
Rule  26  Nev\'  Source  Review  (Adopti;d  10/22/ 

91) 
Rule  26  1  New  Source  Review-Definitions 

(Adopted  10/22/91) 
Rule  26.2  New  Source  Review-Requirements 

(Adopted  10/22/91) 
Rule  26.3  New  Source  Review-Exemptions 

(.Adopted  10/22/91) 
Rule  26.6  New  Source  Review-Calculations 

(Adopted  10/22/91) 
Rule  26.8  New  Source  Review-Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10  New  Source  Review-PSD 

(Adopted  10/22/91) 
Rule  28  Revocation  of  Permits  (Adopted  71 

18/72) 
Rule  29  Conditions  on  Permits  (Adopted  10/ 

22/91) 
Rule  30  Permit  Renewal  (Adopted  5/30/89) 
Rule  32  Breakdown  Conditions:  Emergency 

Variances,  A..  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Appendix  II-A  Information  Required  for 

Applications  to  the  Air  Pollution  Control 

District  (Adopted  12/86) 
Appendix  n-B  Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

66) 
Rule  42  Permit  Fees  (Adopted  12/22/92) 
Rule  44  Exemption  Evaluation  Fee  (Adopted 

1/8/91) 
Rule  45  Plan  Fees  (Adopted  6/19/90) 
Rule  45.2  Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50  Opacity  (Adopted  2/20/79) 
Rule  52  Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53  Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54  Sulfur  Compounds  (Adopted  7/5/83) 
Rule  56  Open  Fires  (Adopted  5/24/68) 
Rule  57  Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60  New  Non-Mobile  Equipment-Sulfur 

Dioxide.  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7  Asbestos-Demolition  and 

Renovation  (Adopted  6/16/92) 
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Rule  63  Separation  and  Combinafion  of 

Emissions  (Adopted  11/21/78) 
Rule  64  Sulfur  Content  of  Fuels  (Adopted  7/ 

5/83) 
Rule  66  Organic  Solvents  (.■\dopted  11/24/87) 
Rule  67  Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68  Carbon  Monoxide  (Adopted  6/14/77) 
Rale  71  Oude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  6/8/93) 
Rule  71.1  Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2  Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3  Transfer  of  Reactive  Organic 

Compound  Liquids  (.\dopted  6/16/92) 
Rule  71.4  Petroleum  Sumps.  Pits,  Ponds,  and 

Well  Cellars  (Adopted  6/8/93) 
Rule  72  .New  Source  Performance  Standards 

(NSPS)  (Adopted  7/13/93) 
Rule  74  Specific  Source  Standards  (Adopted 

7/6/76) 
Rule  74.1  Abrasive  Blasting  (Adopted  11/12/ 

91) 
Rule  74.2  Architectural  Coatings  (.Adopted 

08/11/92) 
Rule  74.6  Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1  Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2  Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7  Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8  Refinery  Vacuum  Producing 

Systems.  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9  Stationary  Internal  Combustion 

Engines  (Adopted  12/3/91) 
Rule  74.10  Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74,11  .Natural  Gas-Fired  Residential 

Water  Healers-Control  of  NO.  (Adopted 

4/9/85) 
Rule  74.12  Surface  Coating  of  Metal  Pa.-ts  and 

Products  (Adopted  11/17/92) 
Rule  74.15  Boilers.  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  g.-eater) 

(Adopted  12/3/91) 
Rule  74.15.1  Boilers,  Steam  Generators  a.id 

Process  Heaters  (1-5MM  BTUs) 

(Adopted  5/11/93) 
Rule  74. 16  Oil  Field  Eh-iUing  Operations 

(.•\djpted  1/8/91) 
Rule  74. ;b  Adhesives  and  Sealants  (Adopted 

6/8/93) 
Rule  75  Circiimvfntion  (Adopted  11/27/7H) 
Appendix  FV-A  Soap  Bubble  Tests  (Adopted 

12/86) 
Rule  100  Analytical  Methods  (Adopted  7/18/ 

72) 
Rule  101  Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102  Source  Tests  (Adopted  11/21/78) 
Rule  103  Stack  Monitoring  (Adopted  6/4/91) 
Rule  154  Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155  Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156  Stage  3  Episode  Actions  (Adopted 
9/17/91) 


Rule  158  Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159  Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
•  *  •  »  • 

[FR  Doc.  94-«737  Filed  4-11-^;  8:45  am] 
BILLING  CODE  tSfiO-SO-F 


40  CFR  Part  271 

[PRL-485*-2] 

Texas:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  State  of  Te.xas  has 
applied  for  final  authorization  of  a 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  and  the 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Texas'  application  and 
decided  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary*  to  quahfy  for 
final  authorization.  Unless  adverse 
vkTitten  comments  are  received  during 
the  review  and  comment  period 
provided  for  public  participation  in  this 
process.  EPA  intends  to  approve  Texas' 
hazardous  waste  program  revision, 
subject  to  the  authority  retained  by  EPA 
in  accordance  with  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 
Texas*  application  for  the  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  This  final  authorization  for 
Te.xas  shall  be  effective  Jime  27,  1994, 
unless  EPA  publishes  a  prior  Federal 
Register  {FR)  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Texas'  program  revision  application 
must  be  received  by  the  close  of 
business  May  27,  1994. 
ADDRESSES:  Copies  of  the  Texas  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  from  8:30  a.m.  to 
4  p.m.,  Mo.Tday  through  Fridav  at  the 
following  addresses  for  inspection  and 
copying:  Texas  .Natural  Resource 
Conservation  Ckimmission.  1700  N. 
Congress  Avenue.  Austin.  TX  78711- 
3087.  and  U.S.  EPA,  Region  6  Library. 
12th  Floor.  First  Interstate  Bank  Tower 
at  Fountain  Place,  1445  Ross  Avenue, 
Dallas.  Texas  65202.  phone  (214)  655- 
6444.  Written  comments,  referring  to 
Docket  Number  TX-94-4,  should  be 
sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6H-HS).  RCRA 
Programs  Branch.  U.S.  EPA  Region  6. 


First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue,  Dallas,  Texas 
75:^02,(214)655-8528. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas.  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section  (6H-HS).  RCRA  Programs 
Branch.  U.S.  EPA  Region  6,  First 
Interstate  Bank  Tower  at  Fountain  Place. 
1445  Ross  Avenue,  Dallas.  Texas  75202  ' 
(214)655-8528. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA 
or  "the  Act').  42  U.S.C.  6926(b).  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L  98-616.  November  8, 1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  reqtiirements 
promulgated  under  HSVVA  authority. 
States  exercising  the  latter  option 
receive  interim  authorization  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSVVA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  260-266,  268, 
124. and  270. 

B.  Texas 

Texas  received  final  authorization  to 
implement  its  hazardous  waste 
management  program  on  December  12, 
1984.  effective  December  26,  1964  (see 
49  FR  48300).  This  authorization  was 
clarified  in  a  notice  published  in  the  FR 
on  March  26,  1985  (see  50  FR  11858). 
Texas  received  final  authorization  for 
revisions  to  its  program  in  notices 
published  in  the  FR  on  January  31. 
1986.  effective  October  4.  1985  (see  51 
FR  3952),  on  December  18.  1986. 
effective  Februan,'  17,  1987  (see  51  FR 
45320),  on  March  1,  1990.  effective 
March  15,  1990  (see  55  FR  7318),  on 
May  24,  1990,  effective  July  23,  1990 
(see  55  FR  21383).  on  August  22,  1991. 
effective  October  21,  1991  (see  56  FR 
41626).  and  on  October  5,  1992, 
effective  December  4. 1992  (see  57  FR 
45719).  On  December  8,  1992.  the  Texas 
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Water  Commission  (TVVC)  submitted  a 
final  complete  program  revision 
application  for  additional  program 
approvals.  (In  1991,  Texas  Senate  Bill  2 
created  the  Texas  Natural  Resources 
Conservation  Commission  (TNRCC) 
which  combined  the  functions  of  the 
former  Texas  Water  Commission  and 
the  former  Texas  Air  Control  Board.  The 
transfer  of  functions  to  the  TNRCC  from 
the  two  agencies  became  effective  on 
September  1.  1993.  Under  Chapter  361 
of  the  Texas  Health  and  Safety  Code,  the 
TN'RCC  has  sole  responsibility  for  the 
administration  of  laws  and  regulations 
concerning  hazardous  waste).  Today, 
Te.xas  is  seeking  approval  of  its  program 
revision  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  reviewed  Texas'  application,  and 
made  an  immediate  final  decision  that 
Texas'  hazardous  waste  program 


revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Texas.  The  public  may  submit  written 
comments  on  EPA's  final  decision  until 
May  27,  1994.  Copies  of  Texas' 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Texas'  program  revision 
shall  become  effective  75  days  from  the 
date  this  notice  is  published,  unless  an 
adverse  written  comment  pertaining  to 
the  Stale's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received,  EPA  will  publish 
either  (1)  a  withdrawal  of  the  immediate 
final  decision  or  (2)  a  notice  containing 


a  response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Texas'  program  revision  application 
includes  State  regulatory  changes  that 
are  equivalent  to  the  rules  promulgated 
in  the  Federal  RCRA  implementing 
regulations  in  40  CFR  Parts  124,  260- 
262,  264,  265,  and  270  that  were 
published  in  the  FR  through  June  30, 
1991.  This  proposed  approval  includes 
the  provisions  that  are  listed  in  the  chcirt 
below.  This  chart  also  lists  the  State 
analogs  that  eire  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements.  (As  a  result  of  the  Texas 
reorganization  presented  above,  TNRCC 
rules,  once  codified  at  Title  31  Texas 
Administrative  Code,  are  now  codified 
at  Title  30  Texas  Administrative  Code). 


Federal  citation 


State  analog 


.  Petroleum  Refinery  Primary  and  Secondary  OiL' 
Water/Solids  Separation  Sludge  Listings  (F037 
and  F038),  November  2.  1990  (55  FR  46354],  as 
amended  on  Decemtjer  17,  1990  [55  FR  51707). 
(Checklists  81  and  81.1). 

.  Wood  Preserving  Listings,  December  6,  1990  (55 
FR  50450).  (Ctieckllst  82). 


3.  Land  Disposal  Restrictions  for  Third  Third  Sched- 
uled Wastes:  Technical  Amendments,  January 
31. 1991  (56  FR  3864).  (Checklist  83). 


4.  Buming  of  Hazardous  Waste  in  Boilers  and  In- 
dustrial Furnaces,  Fetxuary  21,  1991  [56  FR 
7134).  (Checklist  85). 


5.  Removal  of  Strontium  Sulfide  from  the  Ust  of 
Hazardous  Wastes:  Technical  Amendment,  Fetv 
ruary  25.  1991  [55  FR  7567].  (Checklist  86). 

6.  Organic  Air  Emission  Standards  for  process 
Vents  and  Equipment  Leaks:  Technical  Amend- 
ment. April  26,  1991  (56  FR  19290].  (Checklist 
87). 


7.  Mining  Waste  Exclusion 
27300).  (Checklist  90). 


June  13,  1991  (56  FR 


Texas  Solid  Waste  Disposal  Act  (TSWDA).  Chapter  361,  §361.003(15),  §361.017  and 
§361.024;  Texas  Health  and  Safety  Code  (THSC)  Ann.  (Vernon  Pamphlet  1992),  effec- 
tive September  1,  1991,  as  amended;  Title  31  Texas  Administrative  Code  (TAC)  Ctap- 
ter  335.  §335.1  and  §336.29,  both  effective  March  31.  1992.  as  amended. 

TSWDA.  Chapter  361,  §361.003(15),  §361.017  and  §361.024;  THSC  Ann.,  (Vemon  Pam- 
phlet 1992),  effective  Septemt>er  1,  1991,  as  amended;  Title  30  TAC.  Ctiapter  305, 
§305.50(4)(a),  effective  November  23,  1993;  Title  31  TAC  Chapter  335,  §335.1  and 
§335.29.  both  effective  March  31,  1992,  as  amended;  Title  31  TAC  Chapter  335. 
§335.1  and  §335.29,  both  effective  September  30,  1992,  as  amended;  and  Title  31 
TAC  Chapter  335,  §335.1,  §335.69(a)(1)(iii).  §335. 11 2(a) (9).  § 335.1 12(a)(20). 
§335.l52(a)(8),  and  §335.152(a)(14).  all  effective  November  23,  1993. 

TSWDA,  Chapter  361,  §361.003(15),  §361.017  and  §361.024;  THSC  Ann.,  (Vemon  Pam- 
phlet 1992),  effective  September  1.  1991,  as  amended;  Title  31  TAC,  Chapter  335, 
§335.1  and  §335.29,  both  effective  March  31,  1992,  as  amended;  Title  31  TAC  Chapter 
335,  §335.1,  effective  January  31,  1992  as  amended;  Title  31  TAC  Chapter  335, 
§33529,  effective  August  31,  1992,  as  amended;  Title  31  TAC  Chapter  335. 
§335.504(2)  and  § 335.69(f)(4).  both  effective  November  23,  1993;  Title  31  TAC  Chap- 
ter 335,  §335.152(a)(9)-(a)(12),  §335.1 11(c),  §335.1 12(a)(1).  and  §335.112  (a)(10)- 
(a)(l3).  all  effective  March  31.  1992.  as  amended;  Title  31  TAC  Chapter  335.  §335.431. 
and  §  335.431(c).  both  effective  Novemtjer  23.  1993. 

TSWDA  Chapter  361,  §361.003(15).  §361.017.  and  §361.024;  THSC  Ann.  (Vemon  Pam- 
phlet 1992).  effective  September  1.  1991.  as  amended;  Title  31  TAC.  Chapter  335. 
§335.1  and  §335.29,  both  effective  March  31.  1992.  as  amended;  Title  31  TAC,  Chap- 
ter 335,  §  335.221  (a)(23),  effective  July  14  1992.  as  amended;  Title  31  TAC,  Chapter 
335,  §335.1,  effective  August  22,  1991.  as  amended;  Title  31  TAC.  Chapter  305. 
§30530(4).  §305.50(13).  §305.69(h),  §305.571,  §305.572.  §305.573.  §305.51  (a)(5). 
§305.51  (c)(7).  and  §  335.2(c),  all  effective  July  29.  1992.  as  amended;  Title  31  TAC 
§335.1.  effective  January  31.  1992,  as  amended;  Title  31  TAC  §335.2(j),  effective  No- 
vember 23,  1993;  Title  31  TAC  §335.6  and  §335.6  (i)(1Hi)(3),  §3^.24(c). 
§335. 152(a)(5),  §335.152(a)(13),  §335.1 12(a)(6).  §335.1 12(a)(14).  §335.221  (a)(1)- 
(a)(23),  §335.221(b).  §335.222  (a)-(c).  §335.223  (a)(1Ha)(8).  §335.223(b).  §335.224 
(1)-(2).  §335524  (3)(A)-(3)(E).  §335.224(4).  §335.224  (5)(AH5)(J),  §335.224  (6)-(8), 
§335.224  (1 1)-(14),  and  §  335.225(a),  all  effective  July  29,  1992,  as  amended. 

TSWDA.  Chapter  361,  §361.003(15).  §361.017  and  §361.024;  THSC  Ann..  (Vemon  Pam- 
phlet 1992).  effective  Septemt)er  1,  1991,  as  amended:  Title  31  TAC,  Chapter  335, 
§335.1  and  §335.29,  both  effective  March  31,  1992,  as  amended. 

TSWDA.  Chapter  361,  §361.003(15);  THSC  Ann..  (Vemon  Pamphlet  1992),  effective  Sep- 
tember 1.  1991.  as  amended:  Title  31  TAC.  Chapter  335,  §335. 152(a)(1). 
§335. 152(a)(4).  §335.152(a)(16).  and  §335.152(a)(17).  ail  effective  August  31. 1992,  as 
amended:  Title  31  TAC  Chapter  335.  §335.112(a)(1),  §335.1 12(a)(4).  §335.1 12(a)(  19), 
and  §335.1  I2(a)(20),  all  effective  August  31.1992,  as  amended;  Tite  31  TAC  Chapter 
305.  §305.50(4)(A),  effective  March  31. 1992,  as  amended. 

TSWDA.  Chapter  361.  §361.003(15),  §361.017.  and  §361.024;  THSC  Ann.,  (Vemon 
Pamphlet  1992),  effective  Septemtier  1,  1991.  as  amended;  Title  3i  TAC.  Chapter  335. 
§335.1  and  §335.29,  both  effective  March  31.  1992,  as  amended. 
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Texas  is  not  authorized  to  operate  the 
Federal  program  on  Indian  lands.  This 
authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  Texas'  application  for 
a  program  revision  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Texas  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

Texas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carr\'ing  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Texas  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  Section  3007 
of  RCRA,  and  to  take  enforcement 
actions  under  Sections  3008.  3013  and 
7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  40  CFR  272  for  codification 
of  the  decision  to  authorize  Texas' 
program  and  for  incorporation  by 
reference  of  those  provisions  of  Texas' 
statutes  and  regulations  that  EPA  will 
enforce  under  Section  3008.  3013,  and 
7003  of  RCRA.  Therefore,  EPA  is 
reserving  amendment  of  40  CFR  272, 
Subpart  E,  imtil  a  later  date. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Texas'  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  This  authorization 
does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste.  Indian  lands. 
Intergovermnental  relations.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  rule  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(A),  6926,  6974(b). 

Dated:  March  21,  1994. 
Joe  D.  Winkle, 

Acting  Regional  Administrator. 

IFR  Doc.  94-8735  Filed  4-11-94;  8:45  am] 

BILLING  CODE  SS40-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  190, 192, 193,  and  195 

RIN  2137-AB71 

[DocKet  No.  F>S-126;  Amdts.  190-6, 192- 
72, 193-9, 195-50] 

Passage  of  Instrumented  internal 
Inspection  Devices 

AGENCY:  Research  and  Special  Programs 
Administration  [RSPA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
gas,  hazardous  liquid  and  carbon 
dioxide  pipeline  safety  regulations  to 
require  that  certain  new  and 
replacement  pipelines  be  designed  and 
constructed  to  accommodate  the  passage 
of  instrumented  internal  inspection 
devices  (smart  pigs).  This  action  was 
taken  in  response  to  a  mandate  in  the 
Pipeline  Safety  Reauthorization  Act  of 
1988.  The  intended  effect  of  these 
■  amended  regulations  is  to  improve  the 
safety  of  gas,  hazardous  liquid  and 
carbon  dioxide  pipelines  by  permitting 
their  inspection  by  "smart  pigs"  using 
the  latest  technology  for  detecting  and 
recording  abnormalities  in  the  pipe 
wall. 

EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  May  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  (202)  366-2036 
regarding  the  subject  matter  of  this 
amendment  or  the  Docket  Unit,  (202) 
366-5046  regarding  copies  of  this 
amendment  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking 

RSPA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  November  20, 
1992  (57  FR  54745)  proposing  that  new 
and  replacement  gas  transmission  lines 
and  new  and  replacement  hazardous 
liquid  pipelines  and  carbon  dioxide 
pipelines  be  designed  and  constructed 


to  accommodate  the  passage  of 
Instrumented  internal  inspection 
devices.  However,  the  rules  would  not 
apply  to  specific  installations  for  whicli 
such  design  and  construction  would  b" 
impracticable.  In  addition,  the  NPRM 
proposed  a  procedure  for  operators 
seeking  an  administrative  ruling  on  any 
rule  in  parts  192,  193  and  195  in  whicli 
the  administrator  is  authorized  to  makp 
a  finding  or  approval. 

The  NPRM  was  issued  in  response  to 
Congressional  mandates  in  sections 
108(b)  and  207(b)  of  the  Pipeline  Safety 
Reauthorization  Act  of  1988  (hereinaftpr 
"Reauthorization  Act")  (Pub.  L  100- 
561;  Oct.  31. 1988).  Section  108(b)  of  Ihn 
Reauthorization  Act  amended  section  3 
of  the  Natural  Gas  Pipeline  Safety  Act 
of  1968  (NGPSA)  by  adding  subsection 
(g),  "Instrumented  Internal  Inspection 
Devices"  (49  app.  U.S.C.  1672).  This 
new  subsection  requires  the  Secretary  of 
Transportation  to  establish  regulations 
requiring  that: 

(1)  The  design  and  construction  of  nfw 
[gas)  transmission  facilities,  and  (2)  whpn 
replacement  of  existing  transmission 
facilities  or  equipment  is  required,  the 
replacement  of  such  existing  facilities,  be 
carried  out.  to  the  extent  practicable,  in  a 
manner  so  as  to  accommodate  the  passaK*" 
through  such  transmission  facilities  of 
instrumented  internal  insf)ection  devices 
(commonly  referred  to  as  "smart  pigs'] 

Section  207(b)  of  the  Reauthorization 
Act  amended  section  203  of  the 
Hazardous  Liquid  Pipeline  Safety  Ad  of 
1979  (HLPSA)  (49  app.  U.S.C.  2002)  to 
require  that  DOT  establish  similar 
regulations  with  respect  to  pipeline 
facilities  subject  to  the  HLPSA. 

Future  Rulemaking  Involving  Smart 
Pigs 

The  Pipeline  Safety  Act  of  1992 
(hereinafter  "PLSA  o'f  1992")  (Pub  L 
102-508;  Oct.  24, 1992)  in  sections  lOJ 
and  203  amended  the  NGPSA  and  the 
HLPSA,  respectively,  by  requiring  tb<» 
Secretary  of  Transportation  to  issue 
regulations  that  require  the  periodic 
inspection  of  gas  transmission  faciliiins 
and  hazardous  liquid  pipelines  in  higli- 
density  population  a^eas.  and  hazanimis 
liquid  pipelines  in  environmentally 
sensitive  areas  or  crossing  navigable 
waterways.  In  response  to  these 
mandates,  RSPA  will  issue  an  NPRM 
proposing  to  prescribe  the 
circumstances,  if  any,  under  which  soi  h 
inspections  would  be  conducted  with 
smart  pigs.  In  those  circumstances 
under  which  an  inspection  by  a  smart 
pig  would  not  be  required.  RSPA  is 
mandated  to  require  the  use  of  an 
inspection  method  that  is  at  least  a^ 
effective  as  the  use  of  smart  pigs  in 
providing  for  the,safetv  of  the  pipeline 
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Regulations 

In  the  NPRM.  RSPA  proposed  to 
require  all  future  new  and  replacement 
gas  transmission  lines  subject  to  49  CFR 
part  192  and  hazardous  liquid  and 
carbon  dioxide  pipelines  subject  to  49 
CFR  part  195  to  be  designed  and 
constructed  to  accommodate  the  passage 
of  smart  pigs,  except  where 
impracticable.  For  the  purposes  of  this 
rulemaking.  RSPA  proposed  that  it 
would  be  impracticable  to  require  the 
accommodation  of  smart  pigs  under  the 
following  categories  of  piping: 
Manifolds,  station  piping  (such  as 
compressor  stations,  pump  stations, 
metering  stations  or  regulator  stations], 
cross-overs,  and  fittings  providing 
branch  line  junctures  (such  as  tees  and 
other  lateral  cormecUons).  Additionally, 
the  NPRM  proposed  to  allow  pipeline 
operators  to  petition  (minimum  90  days 
in  advance)  the  Administrator,  in  a 
particular  case,  for  a  finding  that  design 
or  construction  to  accommodate  a  smart 
pig  would  be  impracticable. 

Advisory  Committees 

The  Technical  Pipeline  Safety 
Standards  Committee  (TPSSC)  and  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  (THLPSSC) 
have  been  established  by  statute  to 
evaluate  pipeline  safety  regulations.  The 
TPSSC  and  the  THLPSSC  met  in  joint 
session  in  Washington,  DC  on  August  3, 
1993.  and  considered  the  NPRM.  Both 
committees  accepted  the  NPRM  as 
feasible,  reasonable,  and  practicable 
with  the  incorporation  of  several 
changes.  RSPA's  disposition  of  the 
advisory  committees'  recommendations 
are  discussed  below. 

Discussion  of  Comments 

RSPA  received  public  comments  on 
the  proposed  rule  change  from  48 
pipeline  operators,  seven  pipeline- 
related  associations,  three  state/Federal 
agencies,  and  one  consulting  engineer. 
The  following  discussion  explains  how 
RSPA  considered  the  advisory 
committees'  positions  and  the  public 
comments  on  the  proposed  regulations 
in  developing  the  fmal  rule. 

Low  Stress  Pipelines 

Twenty-three  commenters  indicated 
that  the  rule  should  except  pipelines  in 
which  the  internal  operating  pressure 
results  in  low  stress  in  the  pipe  wall. 
Many  commenters  argued  that  since  gas 
transmission  lines  are  not  subject  to 
certain  pipeline  safety  regulations 
(§§  192.609. 192.711  &  192.713)  if  they 
operate  at  or  below  40  percent  of  the 
specified  minimum  yield  strength 
(SMYS),  that  this  rule  should  similarly 
not  apply  to  these  same  transmission 


lines.  The  TPSSC  also  recommended 
that  piping  operating  at  a  stress  level  of 
40  percent  of  SMYS  or  less  be  excepted. 

While  RSPA  understands  this 
position,  it  does  not  agree  that  it 
justifies  exception  of  gas  transmission 
lines  based  solely  on  their  low  hoop 
stress  at  maximum  operating  pressure. 
Pipelines  operating  at  lower  stress  levels 
are  as  susceptible  to  corrosion  and  other 
types  of  damage,  identifiable  by  smart 
pigs,  as  pipelines  operating  at  higher 
stress.  In  addition,  the  Reauthorization 
Act  mandate  to  require  certain  new  and 
replacement  pipelines  to  be  designed 
and  constructed  to  accommodate  the 
passage  of  smart  pigs  limits  RSPA's 
discretion  only  to  situations  that  make 
such  design  and  construction 
impracticable.  RSPA  finds  that  an 
exception  from  the  requirements 
adopted  in  this  rule  for  pipelines 
operating  at  or  below  40%  SMYS  is  not 
appropriate,  because  the  pipe  wall  stress 
does  not,  within  the  terms  of  the 
Reauthorization  Act,  affect  the 
practicability  of  designing  and 
constructing  a  line  to  accommodate 
passage  of  smart  pigs. 

Short  Lengths 

Eighteen  commenters  recommended 
that  the  rule  except  new  or  replacement 
pipelines  based  on  their  short  lengths. 
Some  commenters  recommended 
excepting  replacement  pipelines 
depending  on  whether  the  adjoining 
portions  of  the  pipeline  are  piggable. 
One  of  these  commenters  reasoned  that 
unless  the  adjoining  portion  of  pipeline 
can  accommodate  the  passage  of 
instrumented  internal  inspection 
devices,  there  can  be  no  added  benefit 
from  making  a  replacement  section 
piggable  because  the  pipeline  overall 
vdll  still  contain  restrictions  prohibiting 
inspection  by  smart  pigs. 
_^Nine  commenters  recommended 
exception  of  minimum  lengths  that 
ranged  from  2000  feet  to  5  miles.  A  gas 
transmission  line  operator 
recommended  that  the  minimum 
excepted  length  should  be  the  distance 
between  compressor  stations  (40  to  60 
miles),  to  exclude  the  necessity  to 
replace  non-full  opening  valves  on  short 
replacement  sections.  Four  commenters 
suggested  that  the  minimum  excepted 
length  should  be  determined  by  RSPA. 

Tne  disparity  of  the  commenters' 
recommendations  illustrates  that  there 
is  no  generally  accepted  rationale  for 
determining  the  minimum  length,  if 
any,  of  pipe  that  should  be  excepted. 
Moreover,  RSPA  does  not  agree  that  the 
rule  should  except  replacement 
pipelines  based  on  either  the  length  of 
the  replaced  section  of  pipeline  or  on 
whether  the  adjoining  portion  of 


pipeline  can  accommodate  passage  of 
instrumented  internal  inspection 
devices. 

The  plain  objective  of  the  statutory 
mandate  is  to  make  both  short  and  long 
pipelines  that  are  not  now  piggable  from 
end  to  end,  piggable  in  time  through 
replacements.  "Therefore,  the  final  rule 
does  not  include  these  exceptions.      , 
However,  operators  wishing  to  except 
short  length  pipelines  may  want  to 
petition  the  Administrator  under  the 
procedures  set  out  in  the  new  §  190.9. 

Non-Steel  Pipelines 

Five  commenters  recommended  that 
the  rule  apply  only  to  steel  pipelines. 
One  commenter  argued  that  current 
internal  inspection  devices  cannot 
monitor  non-ferrous  pipelines  for  stress 
corrosion.  The  commenter  contends  that 
no  benefit  derives  from  the  running  of 
smart  pigs  on  these  lines,  and  therefore 
it  would  be  unreasonable  to  require 
operators  to  make  them  piggable. 

Another  commenter  contended  that. 
although  some  polyethylene  gas 
pipelines  are  by  DOT  definition 
transmission  lines,  there  are  no  smart 
pigs  (except  camera  pigs)  that  are 
designed  for  use  in  plastic  pipe. 

RSPA  does  not  agree  that  the  rule 
should  except  non-steel  pipelines.  It  is 
true  that  smart  pigs  cannot  presently 
monitor  non-steel  pipelines  for  as  many 
defects  or  anomalies  as  are  detectable  in 
steel  pipelines.  However,  smart  pigs  can 
currently  detect  some  physical  defects 
in  non-steel  pipelines;  i.e.  dents,  change 
in  internal  diameter,  ovality. 
misalignment  of  joints,  and  change  in 
position  of  the  pipe.  Moreover,  by 
making  new  and  replacement  plastic 
pipelines  piggable,  they  will  be  able  to 
accommodate  new  smart  pig  technology 
as  it  is  developed.  Nonetheless,  all  the 
exceptions  in  this  rule  applicable  to 
steel  pipelines  are  also  applicable  to 
non-steel  pipelines. 

Small  Diameter  Pipelines 

Twenty-four  commenters 
recommended  that  the  rule  except  the 
smaller  diameter  pipelines.  Some 
reasoned  that  commercially  available 
smart  pig  technology  is  limited  to  the 
larger  pipe  sizes.  Consequently,  for 
those  sizes  of  pipe  for  which  there  are 
no  commercially  available  smart  pigs. 
designing  and  constructing  pipelines  to 
pass  smart  pigs  would  be  impracticable. 

RSPA  does  not  agree  that  the  rule 
should  include  a  blanket  exception  for 
all  small  diameter  pipelines.  In  recent 
years  we  have  seen  the  increasing 
miniaturization  of  electro-mechanical 
components  in  equipment  used  in  smart 
pigs  and  we  expect  the  trend  to 
continue. 
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RSPA  understands  that  where  no 
commercially  available  technology 
exists  to  inspect  a  particular  pipe  size 
by  smart  pigs,  the  pipeline  operator 
would  lack  sufficient  technical 
information  to  establish  the  design  and 
construction  criteria,  e.g.  minimum 
internal  pipe  diameter  and  minimum 
pipe  bend  radius,  essential  for  passage 
of  smart  pigs.  Therefore,  the  final  rule 
has  been  written  to  apply  only  to 
pipeline  diameters  for  which  there  is  a 
commercially  available  smart  pig  at  the 
time  the  new  or  replacement  pipeline  is 
designed.  At  the  time  of  preparation  of 
this  document,  RSPA  finds  that  4  inches 
is  the  minimum  nominal  pipe  size  for 
which  smart  pigs  are  commerciallv 
available. 

Gas  Transmission  Lines  Operated  in 
Conjunction  With  Distribution  Systems 

Twelve  commenters  recommended 
that  the  rule  except  lines  classified  as 
transmission  lines  because  their  hoop 
stress  is  20  percent  or  more  of  SMYS, 
that  operate  in  conjunction  with  gas 
distribution  systems.  They  reasoned 
that,  typically,  these  lines  have 
components  and  configurations  that 
impede  passage  of  instrumented 
internal  inspection  devices. 

Some  commenters  reasoned  that 
many  of  these  transmission  lines  are  the 
sole  gas  supply  to  large  gas  distribution 
systems.  So,  inspection  of  these  lines  by 
instrumented  internal  inspection 
devices  could,  if  problems  develop 
while  running  the  inspection  device, 
disrupt  customer  service. 

RSPA  does  not  agree  that  the  rule 
should  provide  an  exception  for  gas 
transmission  lines  that  are  operated  in 
conjunction  with  distribution  systems 
(except  as  uiscussed  under  the  heading 
'"Gas  transmission  lines  in  crowded 
underground  locations").  First,  although 
such  lines  may  have  configurations  or 
components  that  impede  inspection  by 
smart  pigs,  the  commenters  did  not 
provide  information  to  substantiate  the 
contention  that  these  conditions  are 
impracticable  to  avoid  on  new  or 
replacement  fines.  RSPA  believes  it  is 
practicable  to  design  and  construct  new 
and  replacement  transmission  lines 
operated  in  conjunction  with 
distribution  systems  to  accommodate 
passage  of  smart  pigs.  Second,  potential 
service  disruption  (from  stuck  smart 
pigs)  on  single  feed  transmission  lines 
will  not  be  a  factor  on  lines  that  are 
properly  designed,  constructed  and 
maintained  to  accommodate  smart  pigs. 
Also,  to  further  reduce  the  possibility  of 
the  smart  pig  becoming  stuck,  prior  runs 
can  be  scheduled,  with  cleaning  and 
caliper  pigs,  during  periods  of  minimal 
load  requirements.  Third,  the  use  of 


smart  pigs  to  monitor  the  integrity  of 
single  feed  transmission  lines  can  detect 
problems  before  they  can  affect  the 
reliabihty  of  the  gas  supply  to  the 
customers. 

Gas  Transmission  Lines  in  Crowded 
Underground  Locations 

Twelve  commenters  recommended 
that  RSPA  except  gas  transmission  lines 
located  in  certain  urban  areas.  Most  of 
them  pointed  out  that  utility  locations 
underneath  city  streets  in  downtown 
urban  areas  are  typically  overcrowded. 
Physical  constraints  from  other  utilities 
and  the  structural  boundary  of  available 
space  make  the  design  and  construction 
of  replacement  pipelines  to 
accommodate  smart  pigs  impracticable. 
For  example,  many  underground  utility 
locations  lack  sufficient  clearance 
between  existing  utilities  to  allow  the 
replacement  of  existing  short  radius 
elbows  with  longer  radius  elbows 
(which  consume  more  space)  to  permit 
passage  of  smart  pigs.  Nonethpless.  a 
commenter  from  a  state  with  few  large 
cities  suggested  that  internal  inspection 
devices  should  only  be  required  for 
pipelines  located  in  Class  3  or  4 
locations  and  in  environmentally 
sensitive  areas. 

While  gas  transmission  fines  operated 
in  conjunction  with  distribution 
systems  are  generally  covered  under  this 
rule,  RSPA  agrees  that  the  rule  should 
provide  an  exception  whenever  gas 
transmission  lines  operated  in 
conjunction  with  distribution  systems 
are  located  in  certain  congested  urban 
areas.  RSPA  believes  it  is  impracticable 
to  design  and  construct  these  particular 
transmission  lines,  considering  the 
arguments  presented  above,  to 
accommodate'passage  of  smart  pigs 
when  there  exist  physical  constraints, 
not  associated  with  the  pipe  itself, 
which  are  beyond  an  operator's  control. 
Furthermore,  RSPA  understands  that 
underground  utility  areas  in  Class  4 
locations  are  typically  overcrowded  and 
unable  to  accommodate  the  pipeline 
configurations  needed  for  the 
accommodation  of  smart  pigs.  So,  in  the 
final  rule.  §  192.150(b)(6)  excepts  gas 
transmission  lines  that  are:  Operated  in 
conjunction  with  a  gas  distribution 
system  and  installed  in  Class  4 
locations.  However,  gas  transmission 
lines,  not  operated  in  conjunction  with 
a  gas  distribution  system  are  not 
excepted  because  these  lines  generally 
pose  greater  risks,  typically  transporting 
gas  at  higher  pressures. 

Gas,  Oil  and  Carbon  Dioxide  Storage 
Facilities 

Twelve  commenters  recommended 
that  the  rule  except  gas  transmission 


lines  which  are  part  of  injection/ 
withdrawal  systems  at  gas  storage 
facilities.  Conunenters  said  these  gas 
storage  facilities  have  small  diameter 
piping  configured  in  a  grid-like  pattern 
that  would  not  permit  the  passage  of 
smart  pigs.  The  TPSSC  likewise 
recommended  that  storage  facilities  he 
excepted.  Similarly,  one  commeiUer 
urged  an  exception  of  delivery/ 
withdrawal  piping  associated  with 
hazardous  liquid  storage  in  breakout 
tanks,  due  to  the  short  lengths,  shijrt 
radius  bends  and  other  tank  farm  i)ipmg 
configurations  which  are  unable  tC' 
accommodate  the  passage  of  smart  pigs 
The  THLPSSC  also  recommended  ihat 
tank  farm  piping  be  excepted  from 
compliance  with  this  rule. 

RSPA  agrees  that  because  of  piping 
configuration  constraints  associated 
with  the  storage  facilities  for  gas. 
hazardous  liquids  and  carbon  dioxide  ii 
is  generally  impracticable  for  design  and 
construction  to  accommodate  passage  of 
smart  pigs.  Therefore.  §  192.150(b)(3)  of 
the  rule  excepts  piping  associated  with 
gas  storage  facilities,  other  than  a 
continuous  run  of  transmission  line 
between  a  compression  station  and 
storage  facilities,  and  §  195.120(b)(2) 
excepts  piping  associated  with  liquid 
storage  facilities.  Nonetheless,  RSPA 
will  be  studying  underground  sloragf! 
issues  and,  based  on  that  work,  may 
initiate  rulemaking  to  address  new 
safety  measures  that  may  be  necessary 

Emergencies  and  Unforeseen 
Construction  Problems 

The  NPRNl  proposed  to  exclude  from 
the  rule  piping  that  the  Administrator 
finds,  upon  petition  by  an  operator,  to 
be  impracticable  to  design  and  construi  t 
to  accommodate  the  passage  of  smart 
pigs.  Eighteen  commenters  stated  that 
many  construction  situations  are  umlfr 
tight  contractual  or  other  time 
constraints  that  do  not  allow  suffir  if'nl 
time  to  obtain  a  finding  bv  the 
.administrator.  For  example,  an  operator 
may  have  to  make  immediate 
adjustments  in  the  field  because  of  the 
discovery  of  obstructions  or  other 
unforeseen  problems.  Thus,  some 
commenters  reasoned  that  while  lhi> 
Administrator  would  have  at  least  90 
days  to  dt^cide  whether  to  grant  a 
petition,  most  pipeline  construction  " 
projects  would  not  allow  delays  of  a  few 
days.  A  few  commenters  suggested  that 
the  operators  should  be  permitted  to 
accept  the  "burden  of  proof  when 
encountering  an  impracticability  during 
construction  and  so  inform  RSPA. 

Similariy.  the  TPSSC  recommended 
that  the  test  for  impracticabifity  be  left 
up  to  the  operator  instead  of  petitioning 
the  Administrator  for  a  finding.  The 
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Committee  suggested  the  wording  "and 
any  other  piping  that  the  operator 
determines  and  documents  would  be 
impracticable  to  design  and  construct  to 
accommodate  the  passage  of  an 
instrumented  internal  inspection 
device"  be  substituted  for  "the 
Administrator  finds"  in  the  exception  of 
§  192.150(1))  from  the  NPRM.  Also,  the 
TPSSC  reconi  mended  that  'emergency 
repairs"  be  addeti  to  the  list  of 
e.xceptions  contained  in  S  192.150(b). 

RSPA  acknowledges  that  emergencies, 
construction  time  ronslraints.  and 
unforeseen  pipelin>'  construction 
problems  would  not  allow  operators  the 
time  to  petition  for  a  finding  of 
impracticability  and  wait  for  RSPA's 
response.  T'norofore,  RSPA  has  added 
§§  192.150(c)  and  195.120(cJ  which 
permit  an  operator  discovering  an 
emergency,  construction  time  constraint 
or  other  unforeseeable  construction 
problem  to  make  a  provisional 
determination  of  impracticability.  In 
such  instances  the  operator  must 
document  the  circumstances  resulting 
in  its  impracticability  determination. 
Within  30  days  after  discovering  an 
emergency  or  a  construction  problem, 
the  operator  must  petition  under  the 
new  §  190.9.  "Petitions  for  finding  or 
approval"  for  a  finding  by  the 
Administrator  that  design  and 
construction  to  accommodate  passage  of 
internal  inspection  devices  would  be 
impracticable.  If  the  petition  is  denied, 
the  operator  must  modify  the  line 
section  to  allow  passage  of  instrumented 
internal  inspection  devices,  within  1 
year  after  the  date  of  the  notice  of 
denial. 

Petitions  for  Finding  or  Approval 

The  NPRM  proposed  that  §  190.9, 
"Petitions  for  finding  or  approval"  be 
added  to  part  190  of  this  Chapter. 
Except  as  discussed  above,  commenters 
did  not  oppose  the  establishment  of  a 
procedure  to  allow  an  operator  to 
petition  the  Administrator  for  an 
administrative  ruling  on  any  rule  under 
parts  192,  193,  and  195  in  which  the 
Administrator  is  authorized  to  make  a 
finding  or  approval.  Heretofore,  a 
similar  procedure  in  part  193 
(§  193.2015)  applied  only  to  petitions 
relating  to  LNG  facilities. 

In  this  rule,  the  §  190.9  has  been 
revised  to  require  operators  of  intrastate 
pipelines  located  in  states,  participating 
under  section  5  of  the  NGPSA  or  section 
205  of  the  HLPSA  to  direct  their 
petitions  to  the  state  pipeHne  safety 
agency.  The  participating  state  agency 
will  then  make  a  recommendation  to  the 
Administrator  as  to  the  disposition  of 
the  petition. 


Restivining  Elements 

Niae  commenters  objected  to  the 
proposed  requirement  to  add  restraining 
devices  to  all  fittings  providing  branch 
line  connections.  Restraining  elements 
are  added  when  the  outlet  to  the  branch 
line  could  impede  th^  passage  of  the 
smart  pig.  Many  comnicinters  argued 
that  the  addition  of  restraining  elements 
to  these  fittings  may  inhibit  cleaning  of 
the  branch  lines  by  spheres  or  cleaning 
pigs.  Other  commenters  pointed  out  that 
the  use  of  restraining  elements  ii"  the 
main  line  is  unnec^^ssary  whenever  the 
branch  line  has  a  significantly  smaller 
diameter  than  the  main  line. 

RSPA  agrncs  that  the  rule  should  not 
require  restraining  eleinen',5  where  they 
are  unnecessary  or  make  impracticable 
other  functions  that  are  an  essential  and 
routine  part  of  pipeline  operations  and 
maintenance.  So,  the  rule  does  not 
include  a  requirement  for  installing 
restraining  elements,  but  leaves  their 
installation  to  the  discretion  of  the 
operator. 

Offshore  Pipelines 

Eleven  commenters  recommended 
that  the  rule  except  offshore  pipelines 
Several  commenters  based  their 
recommendations  on  the  fact  that 
offshore  pipeline  networks  are  tied-in 
by  "hot-tapped"  or  tee  connections  and 
these  tie-ins  are  without  restraining 
elements.  This  type  of  construction 
permits  cleaning  pigs  or  spheres, 
required  for  removal  of  materials  (such 
as  liquids  from  gas  lines  and  wax  from 
oil  lines)  that  impede  normal  flow,  to 
pass  into  laterals  of  ever  increasing 
diameters. 

The  system  design  is  contingent  on 
the  passage  of  these  cleaning  devices 
through  the  various  laterals  for  final  tie- 
in  to  the  liquid  trunk  (main)  lines  and 
to  the  gas  transmission  lines.  Then, 
these  larger  diameter  lines  transport  the 
cleaning  pigs  to  onshore  facilities,  for 
eventual  retrieval. 

An  operator  of  offshore  gas  systems 
said  that  because  of  the  many  subsea  tie- 
ins  to  pipelines  of  larger  diameter,  smart 
pigs  will  require  some  type  of  elaborate 
receiving  device  or  physically 
disconnecting/lifting  the  pipeline;  either 
of  which  would  be  very  expensive. 
Other  commenters  advised  that  smart 
pigs  cannot  be  launched  or  received 
subsea.  An  offshore  operator  said  that 
new  offshore  platforms  typically 
connect  new  platforms  to  an  existing 
subsea  network.  Connections  to  an 
existing  subsea  pipeline  are  "hot- 
tapped"  or  are  extensions  to  existing 
laterals.  This  operator  summed  up  his 
recommendations  by  saying  that  it  is 
impractical  to  design  for  the  passage  of 


smart  pigs  through  these  connections 
and  it  is  certainly  impractical  to  install 
subsea  traps. 

Commenters  also  stated  tHat  because 
of  space  limitations  on  the  offshore 
platforms,  the  pipelines  (risers)  which 
have  been  routed  up  onto  the  platforms 
have  been  designed  and  constructed 
with  short  radius  bends  and  other 
fittings  that  are  only  adequate  for  the 
launching  of  cleaning  pigs  or  spheres. 
These  commenters  argue  that  the 
construction  of  the  risers  with  long- 
sweeping  bends  on  the  sea  floor  and  on 
the  platform,  and  the  installation  of  the 
longer  launchers  and  receivers  required 
to  accommodate  smart  pigs,  would  be 
impracticable.  For  many  of  the  same 
reasons,  both  the  TPSSC  and  the 
THLPSSC  recommended  that  offshore 
pipelines  be  excepted  from  the  rule. 

RSPA  acknowledges  that  many  subsea 
pipelines  have  been  designed  and 
constructed  without  restraining  bars  on 
branch  line  connections,  because  they 
would  prohibit  the  passage  of  cleaning 
pigs  and  spheres.  This  design  allows 
cleaning  pigs  and  spheres  to  pass 
through  the  network  of  subsea  laterals 
and  ultimately  into  larger  transmission 
or  trunk  (main)  lines  that  transport  gas 
or  liquids  to  shore  facilities. 

It  is  also  apparent  to  RSPA,  that 
designers  of  offshore  platforms  seldom 
anticipated  the  space  required  to 
accommodate  facilities  necessary  for  the 
operation  of  smart  pigs.  Moreover, 
RSPA  accepts  that  smart  pigs  cannot  be 
launched  or  received  subsea.  However, 
RSPA  does  not  agree  with  the 
commenters  or  the  two  advisory 
committees  that  all  gas  and  liquid 
offshore  pipelines  should  be  fully 
excepted  from  this  rule. 

For  pipelines  subject  to  part  195,  the 
current  §  195.120  requires  that  each 
component  of  a  maiin  line  system,  other 
than  manifolds,  that  change  diret:tion 
within  the  pipeline  system  must  have  a 
radius  of  turn  that  readily  allows  the 
passage  of  pipeline  scrapers,  spheres, 
and  internal  inspection  equipment.  This 
requirement  for  main  line  components 
to  readily  allow  the  passage  of  smart 
pigs  through  changes  of  direction  has 
been  in  effect  since  1970.  when  offshore 
liquid  lines  became  subject  to  part  195. 

Part  192  has  applied  to  offshore  gas 
lines  since  1971.  In  accordance  with  the 
requirements  of  section  108(b)  of  the 
Reauthorization  Act,  RSPA  sees  the 
need  for  certain  new  and  replacement 
offshore  gas  transmission  lines  and 
risers  from  these  lines  to  be  designed 
and  constructed  to  allow  passage  of 
smart  pigs. 

Accordingly,  in  §§  192.150(b)(7)  and 
195.120(b)(6)^  while  the  rule  has  not 
excepted  all  offshore  lines  and  related 
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facililips,  it  has  excepted  offshore  lines 
which  are  not  gas  transmission  hnes  or 
liquid  main  hnes  10  inches  or  greater  in 
nominal  diameter  that  transport  th»^se 

efdciUiics.  RSPA 


commn 


•ities  to  njishor 


limited  'lie  accnmrr.odalinn  of  .smart 
p'gs  to  those  hiTonr  g^s  transmission  and 
liquid  ma'n  iiijcs  bera  '^e  we  Tind,  fr 
the  na^or.s  expressed  by  the 
commeriter=.  that  iho  urique  desig.n  and 
corstniction  of  the  excepted  offshore 
pipehr.e  syiterrr.  niakf.s  ttiem  generrilly 
impra' tiur.L!e  for  the  pas.i.jt;e  of  smart 

pigs- 

When  the  rulemckii-.g  mand.otad  by 
the  PLSA  ci  1992  c'lsru-ised  under  the 
heading — FoIitc  Rulemaking  Involving 
Smart  Fig;5 — is  issued,  RSPA  nr.ay 
proscribe  the  circumstances  for 
inspection  with  smart  pigs.  Such 
Circumstances,  if  included  in  any  final 
rule,  may  require  the  need  for  offshore 
platforms  that  contain  risers,  to  also 
eccomimodate  launchers  and  (where 
appropriate.)  receivers  for  the  passage  of 
smart  pigs. 

Above  Ground  Pipelines 

Three  commenters  recommended  that 
RSPA  except  above  ground  pipelines 
because  operators  can  inspect  these 
pipelines  visually. 

RSPA  finds  that  regardless  of  whether 
an  operator  can  visually  inspect  a  line 
above  ground  is  irrelevant  to  the 
practicability  of  design  and  construction 
of  pipelines  to  accommodate  passage  of 
smart  pigs.  Furthermore,  smart  pigs  are 
capable  of  detecting  internal  defects  that 
caruiot  be  discovered  by  a  visual 
inspection  of  the  outside  surface  of  a 
pipeline.  Moreover,  above  ground 
pipelines  are  required  to  be  externally 
coated  aiid  coating  materials  usually 
preclude  visual  insf)ection  of  the 
outside  surface.  So,  this 
recommendation  was  not  adopted. 

Clarification  of  the  Term 
"Replccement" 

Thirteen  commenters  recommended 
that  the  terms  "replacement 
transmission  line"  and  "replacement 
pipeline"  be  clarified  to  indicate  the 
portion  of  an  existing  line  that  must  Ikj 
modified  to  accommodate  smart  pigs 
when  replacements  are  made  for  other 
reasons. 

A  gas  pipeline  opera'or  recom.'nended 
that  the  meaning  of  the  term 
"replacement  transmission  line"  be 
limited  to  the  pipe  and  components 
such  as  valves,  bends,  and  fittings 
which  are  added  to  or  replaced  in  an 
existing  transmission  line.  Another  gas 
pipeline  operator  expressed  support  for 
regulations  stating  that  replacement 
pipeline  facilities  could  not  be 
constructed  which  would  fiirther 


restrict  the  passage  of  a  smart  pig.  RSPA 
cannot  accept  the  first  commenter's 
rccommenddlions  because  if 
"repiacem-^nt"  is  limited  to  a  replaced 
vaivfi,  a  joint  of  pipe,  or  other 
component,  th^n  pipelines  with 
rr-strictive  components,  such  as  elbows 
and  Xicy.\.  rad-us  field  herds  (which 
when  prcpeily  maintain':d  nevf.r  need 
repl-jcemcnt)  would  never  be  piggable. 
Also  RSFA  cannot  accept  the  second 
commenter's  po^i'.ion  because  it  appears 
to  m'.-a:i  iha!  the  operator  need  only  to 
m.ike  the  r-iplacemcnt  no  more 
restrictive  than  it  was  prior  to  it  being 
replaced.  The  clear  intent  of  the 
congressional  mandate  is  to  i.mprove  an 
pxistmg  pipeline's  piggability. 

A  pipeline  operator  and  a  pipeline 
related  association,  recommended  that 
the  word  "pipeline"  be  replaced  with 
"line  section"  defined  in  §  195.2.  .\  gas 
pipeline  association  urged  that 
"replacemicnt  transmission  line"  be 
changed  to  "replacement  transmission 
section"  to  clearly  indicate  that  only  the 
portion  of  line  replaced  must 
accommodate  the  passage  of  smart  pigs. 
Another  pif>eline  related  association 
interpreted  "replacement"  to  mean 
either  (1)  Replacement  of  the  entire 
line,  or  (2)  replacement  of  the  line 
segment  between  two  logical  points  (e.g. 
compressor  stations).  A  gas  pipeline 
operator  also  believed  the  term 
"segment"  is  appropriate  because  it  is 
frequently  used  in  part  192  and  it 
recognizes  that  pipelines  are  segmented 
for  different  regulatory  purposes.  A  gas 
transmission  operator  felt  that  the 
definition  of  "replacement  line"  should 
exempt  the  replacement  of  partial 
segments  of  existing  gas  pipelines 
within  a  valve  section  that  are  replaced 
because  of  class  change  or  regular 
maintenance  work  because  of 
con.struction  restraints.  A  gas 
distribution  operator  stated  that  if  the 
proposal  was  intended  to  apply  to  the 
replaced  or  relocated  section  only,  then 
that  hmitation  should  be  in  the  final 
rule. 

T'ne  Congressional  mandate  requires 
the  gradual  elimination  of  restrictions  in 
existing  gas  transmission  lines  and 
existing  hazardous  liquid  and  carlxin 
dioxide  lines  in  a  manner  that  will 
eventually  make  the  lines  piggable. 
Operators  are  only  required  to  remove 
the  restrictions  when  n^placements  are 
made  on  the  pipeline.  On  those 
occasions,  the  economic  burden  of  the 
upgrading  is  reduced  b*x;ause  crews  and 
equipment  will  be  on  the  site  and  that 
portion  of  the  pipeline  will  need  to  be 
out  of  service.  Six  of  the  commenters 
appear  to  have  considered  the  favorable 
economics  when  they  recommended 
that  the  upgrading  for  piggability  cover 


the  "line  segment"  or  "line  section". 
While  "line  segment"  is  frequently  used 
in  the  gas  rf*gul3tions  it  is  not  de.fined, 
ai.hough  it's  used  similarly  to  "line 
section"  (one  commcnt'^r  suggested  it 
was  the  distance  betv.pf n  two  logical 
prints  e.g.  con-'pressor  stations). 

Therefore,  in  consideration  of  the 
comments  "line  section"  is  used  in 
place  of  the  tjrm  "replacfcmc  nt 
Iransmissi.on  lino"  in  part  lOZ,  and  "Une 
section"  is  uspJ  in  place  of  the  term 
"replacement  pipeline"  in  part  195,  as 
those  terms  a:e  used  in  the  NPRM 
"Line  section,"  as  added  to  part  192  is 
similar  to  "line  section  '  as  it  is  defined 
in  §195.2. 

In  part  195,  "line  section"  is  currently 
defined  in  §  195.2  to  mean  a  continuous 
run  of  pipe  between  adjacent  pressure 
pump  stations,  between  a  pressure 
pump  station  and  terminal  or  breakout 
tanks,  between  a  pressure  pump  station 
end  a  block  valve,  or  between  adjacent 
block  valves.  Now,  in  part  192  "line 
section"  is  defined  in  §  192.3  to  mean  a 
continuous  run  of  transmission  line 
between  adjacent  compressor  stations, 
between  a  compressor  station  and 
storage  facilities,  between  a  compressor 
station  and  a  block  valve,  or  between 
adjacent  block  valves. 

Accordingly.  §§  192.150(a)  and 
195.120(a)  have  been  revised  to  clarify 
that  when  a  replacement  is  made  of  line 
pipe,  hne  valve,  line  fitting,  or  other 
line  component  in  an  existing  pipeline, 
covered  by  this  rule,  the  complete  line 
section  must  be  made  to  accommodate 
smart  pigs. 

Also,  RSPA  has  modified  the  final 
rule  in  response  to  the  comment  from 
the  gas  transmission  operator  that  felt 
replacements  of  certain  partial  segments 
within  an  existing  valve  section  that  are 
replaced  because  of  MAOP  class  change 
or  regular  m.aintenance  work 
requirements,  should  be  excepted 
because  of  construction  constraints. 
Although,  the  construction  restraints 
were  not  specified,  RSPA  has  addressed 
construction  type  problem.s  with  the 
procedure  .set  out  in  §Sj  192.150(c)  and 
195.120(c). 

Launchers  and  Beceivtrs 

Si'Vtral  commenters  agreed  with 
statements  in  the  NPR\1  that  installation 
of  pig  traps  should  not  be  required  by 
this  rulemaking,  but  should  be  left  to 
the  discretion  of  pipeline  operators. 
Also,  a  commenter  agreed  with  the 
statement  in  the  NPRM  that  operators 
should  determine  where  pig  traps  are  to 
be  permanently  located  based  on 
individual  operating  circumstances.  A 
gas  pipeline  operator  said  that  in  a 
practical  sense,  it  would  be  more  cost 
effective  to  add  launchers  and  receivers 
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at  the  time  of  construction  rather  than 
after  the  transmission  line  is  in  service 
(which  could  again  require  the  line  to  be 
Jaken  out  of  senice).  The  National 
Transportation  Safety  Board  urged 
RSPA  to  revise  its  proposal  so  that 
facilities  for  entering  and  removing 
smart  pigs  are  required  on  all  pipelines 
capable  of  being  traversed  by  such 
equipment.  However.  RSPA  believes 
that  revising  the  NPRM  for  this  purpose 
would  delay  the  regulatorv'  effect  of  this 
rulemaking  and  the  requirement  may  be 
included  in  a  future  rulemaking. 

In  the  final  rule,  as  in  the  NPRM. 
RSPA  has  not  included  requirements  for 
launchers  or  receivers.  However,  when 
the  rulemaking  mandated  by  the  PLSA 
of  1992  is  issued.  RSPA  may  prescribe 
the  circumstances  for  inspection  with 
smart  pigs.  Such  circumstances,  if 
included  in  any  final  rule,  may  require 
facilities  for  launching  or  receiving 
smart  pigs.  In  the  meantime,  RSPA 
urges  pipeline  operators  to  consider  the 
economic  advantages  of  voluntarily 
installing  facilities,  at  the  time  of 
construction  or  replacement  of 
pipelines,  for  launching  and  receiving 
smart  pigs. 

Exemption  of  Gathering  Lines 

Several  commenters  urged 
clarification  of  the  exception  for  gas 
gathering  lines  in  the  proposed  §  192.9 

In  light  of  the  comments.  RSPA  agrees 
that  clarification  is  needed.  Therefore. 
the  exception,  of  the  new  §  192.150,  has 
been  retained  and  the  current  exception, 
as  provided  in  §  192.1;  has  been 
referenced  in  the  revised  §  192.9. 

Moreover,  in  §§  192.150(b)(7)  and 
195.120(b)(6).  RSPA  has  excepted 
offshore  pipelines  other  than  gas 
transmission  or  liquid  main  lines.  10 
inches  or  larger,  that  transport  gas  or 
liquids  to  onshore  facilities.  Liquid 
gathering  lines,  which  are  defined  in 
§  195.2,  are  included  in  this  e.xception. 

Economic  Impact 

Nineteen  commenters  discussed  the 
economic  impact  and  the  majority 
found  fault  with  RSPA's  assessment  that 
the  rule  would  add  minimally  to  the 
average  expense  of  pipeline  design  and 
construction. 

As  a  result  of  information  presented 
by  the  commenters,  RSPA  has  excepted 
various  categories  of  pipelines  from  the 
final  rule.  These  exceptions  are:  Piping 
associated  with  storage  facilities,  other 
than  gas  transmission  lines;  piping  sizes 
for  which  a  smart  pig  is  not 
commercially  available:  gas 
transmission  lines,  operated  in 
conjunction  with  a  distribution  system. 
which  are  installed  in  Class  4  locations: 
and  offshore  pipelines  other  than 


certain  gas  transmission  and  liquid 
main  Unes  Additionally,  operators  are 
permitted  to  make  a  provisional 
determination  of  impracticability  in 
instances  of  emergencies,  construction 
time  constraints  or  other  unforeseeable 
construction  problems  that  require 
immediate  action.  Other  less  urgent 
problems  can  be  handled  through  the 
newly  established  procedure  in  §  190  9, 
"Petitions  for  finding  or  approval." 

Accordingly,  these  exceptions 
together  with  others  carried  forward 
from  the  NPRM  substantially  reduce  the 
cost  of  compliance  with  the  rule.  RSPA 
finds  that  the  compliance  costs  will  be 
minimal.  A  Regulator)-  Evaluation  has 
been  prepared  and  is  available  in  the 
Docket. 

Regulator)  Notices  and  Analyses 

Executive  Order  12866  and  DOT 
Regulatory-  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulator)'  action  under  3(f) 
of  Executive  Order  12866  and,  therefore, 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
regulator)  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034.  Februar)-  26,  1979). 

RSPA  believes  that  the  rule  will  add 
minimally  to  the  average  expense  of 
pipeline  design  and  construction.  The 
information  RSPA  has  collected  for  the 
study  under  section  304  of  the 
Reauthorization  Act  shows  that  about  90 
percent  of  hazardous  liquid  pipelines 
and  60  percent  of  gas  transmission  lines 
have  been  constructed  to  accommodate 
the  passage  of  smart  pigs.  This 
information  confirms  RSPA's  field 
experience  that  most  operators  are  now 
constructing  new  and  replacement  gas 
transmission  lines  and  hazardous  liquid 
pipelines  to  accommodate  smart  pigs. 

RSPA  lacks  detailed  information 
about  carbon  dioxide  pipelines  which 
recently  became  subject  to  part  195. 
However,  there  are  only  about  10  such 
pipeline  systems  and  we  understand 
that  they  are  not  expected  to  grow  in 
mileage  or  to  require  a  significant 
amount  of  replacement  in  the  near  term. 
Thus,  those  pipelines  should  not  be 
greatly  affected  by  the  revision  of 
§195.120. 

Federalism  Assessment 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  Federal 
Goviemment  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 


(52  FR  41685;  October  30,  1987).  RSPA 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessm.ent. 

Regulatory  Flexibility  Act 

There  are  very  few  small  entities  that 
operate  pipelines  affected  by  this 
rulemaking.  To  the  e.xtent  that  any  small 
entity  is  affected,  the  regulatory 
evaluation  accompanying  this  rule 
shows  that  the  costs  are  minimial.  Based 
on  these  facts.  I  certif)-  that  under 
section  605  of  the  Regulator)'  Flexibility 
Act  that  this  final  regulation  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

49CFRPart  190 

Administrative  practice  and 
procedure.  Penalties.  Pipeline  safety. 

49CFRPart  192 

Pipeline  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  193 

Fire  prevention.  Pipeline  safety. 
Reporting  and  recordkeeping 
requirements.  Seciirity  measures. 

49  CFR  Part  195 

Anhydrous  Ammonia,  Carbon 
dioxide.  Petroleum.  Pipeline  safety. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  parts  190. 192, 
193.  and  195  as  follows: 

PART  190— {AMENDED] 

1.  The  authority  citation  for  part  190   - 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672. 1677, 
1679a,  1679b,  1680,  1681,  1804.  2002.  2006. 
2007,  2008,  2009.  and  2010:  49  CFR  1.53. 

2.  Section  190.9  is  added  to  read  as 
follows: 

§  1 90.9    Petitions  for  finding  or  approval. 

(a)  In  circiunstances  where  a  rule 
contained  in  parts  192,  193  and  195  of 
this  chapter  authorizes  the 
Administrator  to  make  a  finding  or 
approval,  an  operator  may  petition  the 
Administrator  for  such  a  finding  or 
approval. 

(b)  Each  petition  must  refer  to  the  rule 
authorizing  the  action  sought  and 
contain  information  or  arguments  that 
justif)'  the  action.  Unless  otherwise 
specified,  no  public  proceeding  is  held 
on  a  petition  before  it  is  granted  or 
denied.  After  a  petition  is  received,  the 
Administrator  or  participating  state 
agency  notifies  the  petitioner  of  the 
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disposition  of  the  petition  or,  if  the 
request  requires  more  extensive 
consideration  or  additional  information 
or  comments  are  requested  and  delay  is 
expected,  of  the  date  by  which  action 
will  be  taken. 

(1)  For  operators  seeking  a  finding  or 
approval  involving  intrastate  pipeline 
transportation,  petitions  must  be  sent  to: 
(i)  The  state  agency  certified  to 
participate  under  section  5  of  the 
NGPSA  (49  U.S.C  1674)  or  section  205 
of  the  HLPSA  (49  App.  U.S.C.  2004);  or 

(ii)  Where  there  is  no  state  agency 
certified  to  participate,  the 
Administrator,  Research  and  Special 
Programs  Administration.  400  7th  Street 
S\V.,  Washington,  DC  20.590. 

(2)  For  operators  seeking  a  finding  or 
approval  involving  interstate  pipeline 
transportation,  petitions  must  be  sent  to 
tha  Administrator.  Research  and  Special 
Programs  Administration.  400  7th  Street 
SW..  Washington,  DC  20590. 

(c)  All  petitions  must  be  received  at 
least  90  days  prior  to  the  date  by  which 
the  operator  requests  the  finding  or 
approval  to  be  made. 

(d)  The  Administrator  will  make  all 
findings  or  approvals  of  petitions 
initiated  under  this  section.  A 
participating  state  agency  receiving 
petitions  initiated  under  this  section 
shall  pro\-ide  the  Administrator  a 
written  recommendation  as  to  the 
disposition  of  any  petition  received  by 
them.  Where  the  Administrator  does  not 
reverse  or  modify-  a  recommendation 
made  by  a  state  agency  within  10 
business  days  of  its  receipt,  the 
recommended  disposition  shall 
constitute  the  Administrator's  derision 
on  the  petition. 

PART  192— {AMENDED] 

3.  The  authority  citation  for  part  192 
cxintinues  to  read  as  follows: 

Authority:  49  App.  U.S  C.  1672  ar,d  1804: 
49CFR1.5'3. 

4.  In  §  192.3,  the  definition  of 
Secrptarv  is  removed,  and  definitions  of 
Administrator  and  Line  section  are 
added  to  read  as  follows: 

§192.3    Definitions 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration  or  any 
person  to  whom  authority  in  the  matter 
concerned  has  been  delegated  by  the 
Secretary  of  Transportation. 
•         *         «         *         « 

Line  section  means  a  continuous  run 
of  transmission  line  between  adjacent 
compressor  stations,  between  a 
compressor  station  and  storage  facilities, 
between  a  compressor  station  and  a 


block  valve,  or  between  adjacent  block 
valves. 


•         •         • 


5.  Section  192.9  is  revised  to  read  as 
follows: 

§192.9    Gathering  lines. 

Except  as  provided  in  §§  192.1  and 
192.150,  each  operator  of  a  gathering 
line  must  comply  with  the  requirements 
of  this  part  applicable  to  transmission 
linos. 

6.  Section  192.150  is  added  to  read  as 
follows: 

§  1 92. 1 50    Passage  of  internal  inspection 
devices. 

(a)  Except  as  provided  in  paragraphs 
fb)  and  (c)  of  this  section,  each  new 
transmission  line  and  each  line  section 
of  a  transmission  line  where  the  line 
pipe,  valve,  fitting,  or  other  lino 
component  is  replaced  must  be 
designed  and  constructed  to 
accommodate  the  passage  of 
instrumented  internal  inspection 
devices. 

(h)  This  section  does  not  apply  to:  (1) 
Manifolds; 

(2)  Station  piping  such  as  at 
compressor  stations,  meter  stations,  or 
regulator  stations; 

(3)  Piping  associated  with  storage 
facilities,  other  than  a  continuous  nm  of 
transmission  line  between  a  compressor 
station  and  storage  facilities; 

(4)  Cross-overs; 

(.5)  Sizes  of  pipe  for  which  an 
instrumented  internal  inspection  device 
is  not  commercially  available; 

(6)  Transmission  lines,  operated  in 
conjunction  with  a  distribution  system 
which  are  installed  in  Class  4  locations; 

(7)  Offshore  pipelines,  other  than 
transmission  lines  10  inches  cr  greater 
in  nominal  diameter,  that  transport  gas 
to  onshore  facilities;  and 

(8)  Other  piping  that,  under  §  190.9  of 
this  chapter,  the  Administrator  finds  in 
a  particular  case  would  be  impracticable 
to  design  and  construct  to  accommodate 
the  passage  of  instrumented  internal 
inspection  devices. 

(c)  An  operator  encountering 
emergencies,  construction  time 
constraints  or  other  unforeseen 
construction  problems  need  not 
construct  a  new  or  replacement  segment 
of  a  transmission  line  to  meet  paragraph 
(a)  of  this  section,  if  the  operator 
determines  and  documents  whv  an 
impracticability  prohibits  comphanrc 
\\ith  paragraph  (a)  of  this  section. 
Within  30  days  after  discovering  the 
emergency  or  construction  problem  the 
operator  must  petition,  under  §  190.9  of 
this  chapter,  for  approval  that  design 
and  construction  to  accommodate 
passage  of  instrumented  internal 


inspection  devices  would  be 
impracticable.  If  the  petition  is  denied, 
within  1  year  after  the  date  of  the  notice 
of  the  denial,  the  operator  must  modify 
that  segment  to  allow  passage  of 
instrumented  internal  inspection 
devices. 

PART  193— {AMENDED] 

7.  The  authority  citation  for  part  193 
continues  to  read  as  follows: 

Authority:  49  App.  US.C  1671  et  sen  .  and 
49CFR1.53. 

§193.2015    [Removed] 

8.  Section  193.2015  is  removed  and 
reserved. 

PART  195— {AMENDED] 

9.  The  authority  citation  for  pari  195 
is  revised  to  read  as  follows: 

Authority:  49  App  U.S  C  2002  and  2015. 
49CFR  1  53. 

10.  In  §  195.2,  the  definition  of 
Sfrrpfarv'is  removed,  and  the  definition 
of  Administrator  is  added  to  read  as 
follows: 

§195.2    Definitions. 

Administrator  means  the 
Administrator  of  the  Research  and 
Special  Programs  Administration  or  any 
person  to  whom  authority  in  the  matter 
concerned  has  been  delegated  by  the 
Secretary  of  Transportation. 


§§  195.8, 195.56. 195.58,  195.106,  195.260 
[Amended] 

11.  In  §§  195.8.  195.56(a),  195.58. 
195.106(e).  and  195.260(e),  the  term 
"Secretary"  is  removed  and  the  term 
"Administrator"  is  added  in  its  place. 

12.  S<K:tiQn  195.120  is  re\-ised  to  read 
as  follows: 

§  195.120    Passage  of  Internal  Inspection 
devices. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  new 
pipeline  and  each  line  section  of  a 
pipeline  where  the  line  pipe,  valvp. 
fitting  or  other  line  component  is 
replaced;  must  be  designed  and 
constructed  to  accommodate  the  pass.i^.' 
of  instrumented  internal  inspection 
devices. 

(b)  This  section  does  not  appiv  tit 

(1)  Manifolds; 

(2)  Station  piping  such  as  at  pump 
stations,  meter  stations,  or  prevsure 
reducing  stations; 

(3)  Piping  associated  with  lank  famis 
and  other  storage  facilities; 

(4)  Cross-overs; 

(5)  Sizes  of  pipe  for  which  an 
instrumented  internal  inspection  lievio- 
is  riot  commerfiallv  available; 


"^7282         Federal  Register  /  Vol.  59.  No.  70  /  Tuesday.  April  12.  1994  /  Rules  and  Regulations 


(6)  Offshore  pipelines,  other  than 
main  lines  10  inches  or  greater  in 
nominal  diameter,  that  transport  liquids 
to  onshore  facilities;  and 

(7)  Other  piping  that  the 
Administrator  under  §  190.9  of  this 
chapter,  finds  in  a  particular  case  would 
be  impracticable  to  design  and  construct 
to  accommodate  the  passage  of 
instnunented  internal  inspection 
devices. 

(c)  An  operator  encountering 
emergencies,  construction  time 


constraints  and  other  unforeseen 
construction  problems  need  not 
construct  a  new  or  replacement  segment 
of  a  pipeline  to  meet  paragraph  (a)  of 
this  section,  if  the  operator  determines 
and  documents  why  an  impracticability 
prohibits  compliance  with  paragraph  (a) 
of  this  section.  Within  30  days  after 
disco\  ering  the  emergency  or 
construction  problem  the  operator  must 
petition,  under  §  190.9  of  this  chapter, 
for  appros  al  that  design  and 
construction  to  accommodate  passage  of 


instrumented  internal  inspection 
devices  would  be  impracticable.  If  the 
petition  is  denied,  within  1  year  after 
the  date  of  the  notice  of  the  denial,  the 
operator  must  modify  that  segment  to 
allow  passage  of  instrumented  internal 
inspection  devices. 

Issued  in  Washington.  DC  on  April  6, 1994. 
Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 
|FR  Doc.  94-6622  Filed  4-11-94;  8;45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103, 212. 217,  235, 264  and 
286 

PNS  No.  1603-93] 

aiN1115-AD30 

Charging  of  Fees  for  Services  at  Land 
Border  Port»-o^Ent^y 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  to  allow  the  Immigration 
and  Naturalization  Service  (the  Service) 
to  charge  a  fee  for  the  processing  and 
issuance  of  specified  documents  at  land 
border  Ports-of-Entry  (POEs).  Consistent 
with  Federal  user  fee  statutes  and 
regulations,  the  Service  has  identified 
services  that  are  currently  provided  free 
of  charge  and  for  which  it  would  be 
appropriate  to  impose  a  fee.  The 
revenue  generated  by  the  collection  of 
fees  for  these  application  processing 
services  will  enable  the  Service  to 
improve  service  to  the  public  at  land 
border  POEs. 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  13, 1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  5307, 
Washington,  DC  20536.  Please  include 
INS  number  1603-93  on  the  mailing 
envelope  to  ensure  proper  and  timely 
handling. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Loveless,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  7228, 
Washington,  DC  20536,  telephone  (202) 
616-7489. 

SUPPLEMENTARY  INFORMATION:  Traffic  at 
land  border  POEs  has  continued  to 


increase  dramatically  in  recent  years. 
During  FY  1992,  Immigration  and 
Customs  inspectors  at  land  border  ports 
completed  more  than  475  million 
inspections,  representing  an  increase  of 
over  50  million  more  inspections  than 
were  completed  in  FY  1991.  This 
growth  in  transborder  traffic  has  made 
it  increasingly  difficult  to  provide 
expeditious  service  to  the  traveling 
public.  Immigration  laws  require  that  all 
applicants-for-admission  at  land  border 
POEs  undergo  a  brief  interview  and 
preliminary  screening  in  a  primary 
vehicle  or  pedestrian  lane.  Those  found 
admissible  are  allowed  to  proceed 
without  further  delay.  Persons  who  do 
not  appear  to  be  immediately 
admissible,  or  who  require  further 
processing  or  documentation,  are 
referred  for  a  secondary  inspection. 
Activities  directly  related  to  secondary 
inspection  include,  among  other  duties, 
examining  documents,  conducting 
record  checks,  and  issuing  permits  for 
extended  stays  in  the  United  States. 
Additionally,  those  submitting 
applications  for  benefits,  such  as  border 
crossing  cards  and  boating  permits, 
often  require  extensive  interviews,  as 
well  as  record  checks,  document 
production,  and  other  time-consuming 
paperwork. 

Currently,  appropriated  funds  are  the 
major  source  of  funding  for  the  staffing 
of  land  border  POEs.  This  funding  has 
not  kept  pace  with  the  increased 
workload  at  land  border  locations. 
Despite  the  increase  in  traffic  affecting 
inspection  services,  and  resulting  new 
construction  needed  to  expand  the 
capacity  of  many  land  border  POEs,  no 
substantial  increase  in  appropriated 
fund  has  been  received  for  land  border 
positions  within  the  last  ten  years. 

The  Service  has  sought  to  identify 
those  services  that  are  currently 
provided  fi^e  of  charge  for  which  it 
would  be  appropriate  to  impose  a  fee. 
Generation  of  sufficient  revenue  to 
recover  the  costs  of  providing  specific 
ser\'ices,  such  as  document-processing, 
is  consistent  with  the  Federal  user  fee 
statute  (31  U.S.C.  9701)  and  regulations 
which  require  that  recipients  of  special 
benefits  bear  the  costs  of  providing 
those  services.  The  Office  of 
Management  and  Budget  (OMB) 
Circular  A-25,  User  Charges,  states  as  a 
general  policy  that  reasonable  charges 
should  be  imposed  to  recover  the  full 
cost  to  the  Federal  government  of 


rendering  such  services.  The  specific 
application-processing  services 
provided  by  the  Service  in  secondary 
inspection  at  land  border  POEs  result  in 
the  issuance  of  documents  that  are 
beneficial  to  the  specific  user. 
Therefore,  it  is  appropriate  that  fees  be 
charged  to  these  users. 

This  rule  proposes  to  permit  the 
Service  to  impose  a  fee  at  land  border 
POEs  for  the  processing  of  Form  1-94. 
Arrival/Departure  Record,  and  1-94 W. 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form;  Form  1-444,  Mexican 
Border  Visitors  Permit;  Form  1-68. 
Canadian  Border  Boat  Landing  Permit; 
Form  1-175,  Apphcation  for 
Nonresident  Alien  Canadian  Border 
Crossing  Card  for  issuance  of  Form  I- 
185,  Nonresident  Afien  Canadian 
Border  Crossing  Card;  and  Form  1-190, 
Application  for  Nonresident  Alien 
Mexican  Border  Crossing  Card,  to 
replace  a  lost,  stolen,  or  mutilated 
Nonresident  Alien  Border  Crossing 
Card.  Form  1-586. 

Prior  to  development  of  this  proposal, 
the  total  cost  of  providing  these  specific 
services  to  the  public  was  included  as 
part  of  the  total  Service  budget  and  was 
not  separately  identified.  The  fees 
proposed  in  this  rule  were  determined 
by  an  analysis  of  document-processing 
services  and  associated  costs,  and  are 
calculated  to  recover  the  direct  and 
indirect  costs  to  the  government  of 
providing  these  special  services  and 
benefits.  As  the  Ser\ice  collects  more 
detailed  information  related  to 
providing  these  specific  services, 
refinements  to  the  cost  base  may  be 
necessary. 

These  services  and  processes  include, 
among  other  things,  interviewing 
applicants,  determining  validity  of 
documents,  conducting  background 
checks,  verifying  information,  providing 
assistance  to  complete  application 
forms,  issuing  the  appropriate 
documents,  and  the  administrative  and 
support  activities  associated  with 
providing  these  services. 

The  appropriate  fee  for  each 
application  was  primarily  based  on  an 
assessment  of  the  amount  of  inspector 
direct  labor  devoted  to  processing  each 
type  of  application.  To  arrive  at  this 
assessment,  the  Inspections  Program 
obtained  work  hour  information  directly 
from  various  INS  field  offices.  The 
estimate  derived  from  this  survey  was 
then  applied  to  the  estimated  volume  of 
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each  type  of  application  to  determine 
the  total  estimated  inspector  direct  labor 
required  for  each  application.  The 
niunber  of  supervisory  inspector  hours 
required  was  determined  by  applying  a 
standard  ratio  to  the  inspector  direct 
labor  estimate.  Resource  levels  for 
training,  management,  and 
administrative  support  were  determined 
based  on  the  current  ratio  of  these 
functions  to  the  areas  to  which  they 
normally  provide  support.  The 
associated  costs  were  calculated  based 
on  the  level  of  support  that  would  be 
required  to  process  each  application. 
Other  identifiable  costs  related  to  a 
specific  application,  such  as  card 
production  costs,  were  calculated  and 
apphed  to  the  specific  application. 

With  the  increase  in  transborder 
traffic,  the  demand  for  additional 
resources  at  land  border  POEs  has 
become  critical.  The  collection  of  fees 
will  allow  the  Service  to  support  the 
secondary  application-processing 
services  provided  at  land  border  POEs 
without  depending  on  appropriated 
resources.  Unlike  appropriated  funding, 
fluctuations  in  fee  revenues  will 
correspond  directly  to  fluctuations  in 
workload.  Consequently,  in  the  event 
workload  increases,  the  level  of  fee 
resources  available  to  fund  the 
processing  of  applications  would 
increase  commensurately.  It  is 
anticipated  that  the  imposition  of  the 
fee-for-service  charge  will  enable  the 
Service  to  improve  inspection  services 
at  the  land  border.  Once  the  fee 
revenues  are  available,  appropriated 
resources  formerly  allocated  to  provide 
these  services  may  be  redirected  to 
augment  staffing  of  vehicle  and 
pedestrian  traffic  lanes.  The  resulting 
benefit  would  be  improved  facilitation 
of  traffic  through  the  POE. 

The  specific  forms  for  which  fees  are 
being  proposed  are  as  follows: 

Forms  1-94  and  I-94W  are  issued  to 
record  the  entry  of  many  nonimmigrant 
aliens  and  serve  as  a  form  of  alien 
registration.  These  forms  document  the 
benefits  of  admission  and  permit  the 
ahen  to  travel  anywhere  within  the 
United  States  for  a  designated  purpose 
and  period  of  time.  Payment  of  a  fee 
will  not  be  required  when  an  1-94  is 
issued  for  the  purpose  of  paroling  an 
alien  into  the  United  States. 

Form  1-44  is  issued  in  conjunction 
with  presentation  of  a  Nonresident 
Alien  Border  Crossing  Card  (BCC)  or 
nonimmigrant  visitor's  visa  by  a 
Mexican  national  requesting  entry  as  a 
visitor  for  business  or  pleasure  (B-l/B- 
2).  This  form  is  issued  in  lieu  of,  and 
serves  a  similar  purpose  to.  Form  1-94, 
and  is  issued  only  to  Mexican  nationals 
when  they  are  traveling  to  the  five- 


border^state  area  of  Arizona,  California, 
Nevada,  New  Mexico,  or  Texas  for  a 
period  not  to  exceed  30  days.  Current 
procedure  allows  the  inclusion  of 
several  persons  on  one  Form  1-444.  The 
proposed  regulation  will  require  a 
separate  form  with  fee  for  each 
individual;  however,  there  is  a  family 
fee  cap  applicable  to  a  husband,  wife, 
and  minor  children  under  18  years  of 
age. 

Form  1-68  may  be  issued  to  eligible 
United  States  and  Canadian  citizens  and 
resideBts  to  allow  pleasure  boaters,  who 
have  been  previously  inspected  and 
issued  the  form,  to  enter  the  United 
States  by  small  boat  from  Canada 
without  the  necessity  of  reporting  for 
inspection  upon  each  entry. 
Considerable  personnel  resources  and 
work  hours  are  spent  each  year  in  its 
issuance,  including  record  checks  and 
INS  outreach  activities  at  boat  shows, 
recreational  clubs,  and  other  similar 
gatherings  to  faciUtate  registration  in  the 
program.  This  rule  also  provides  for  the 
issuance  of  a  Form  1-68  for  each 
individual,  rather  than  for  each  family 
group,  although  a  family  fee  cap  is 
applicable  to  a  husband,  wife,  and 
minor  children  under  18  years  of  age. 

Form  1-185  (CBCC)  is  issued  to 
Canadian  citizens  or  lawful  permanent 
residents  of  Canada  having  a  common 
nationality  with  Canada  and  is  intended 
to  facilitate  the  entry  of  those 
individuals  into  the  United  States.  Since 
these  groups  are  automatically  waived 
passport  and  visa  requirements  when 
crossing  the  border  into  the  United 
States,  Form  1-185  is  normally  issued  in 
conjunction  with  an  approved  waiver  of 
excludability  pursuant  to  section 
212(d)(3)(B)  of  the  Act.  Form  1-185 
therefore  serves  as  evidence  of  a  long- 
term  waiver  of  inadmissibility  for  the 
holder  of  the  document.  Currently,  no 
fee  is  charged  for  this  benefit,  although 
each  application  requires  substantial 
time  to  adjudicate  and  provides  a  clear 
benefit  to  the  applicant  by  eliminating 
the  need  for  a  yearly  waiver  application. 

Form  1-586  (BCC),  and  its  former 
version  Form  1-186,  offer  the  same 
privileges  as  the  B-l/B-2  visa.  The 
issuance  of  BCCs  is  a  benefit  which  the 
Service  performs  voluntarily.  No  law  or 
regulation  requires  the  Service  to  issue 
this  document,  which  is  an  extremely 
desirable  benefit  to  many  Mexican 
nationals.  Possession  of  the  BCC  allows 
access  to  the  area  within  25  miles  of  the 
border  for  periods  not  to  exceed  72 
hours  without  the  need  for  further 
documentation  upoti  each  entry.  With 
the  issuance  of  other  documentation, 
the  BCC  also  allows  travel  to  all  parts  of 
the  United  States  without  the  need  to 
obtain  a  nonimmigremt  visa  and 


passport.  The  existing  Agreement  on 
Passports/Visas  (Treaty)  between  the 
United  States  and  Mexico  currently 
prohibits  charging  a  fee  for  the  initial 
issuance  of  a  BCC.  However,  the  treaty 
does  not  specifically  preclude  charging 
a  fee  for  replacement  cards.  The 
application  process  for  replacement  is 
identical  to  the  application  for  initial 
issuance,  placing  a  significant  demand 
on  personnel  resources.  Institution  of  a 
fee  for  the  application  for  issuance  of  a 
replacement  Form  1-586  will  help  to 
make  the  process  financially  self- 
supporting  and  substantially  expedite 
issuance  of  the  card. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  fees  proposed  in  this  rule, 
calculated  to  cover  only  the  costs  of 
providing  the  service,  are  nominal,  and 
will  apply  only  to  individuals,  not  small 
entities.  This  rule  is  not  significant 
within  the  meaning  of  section  3(f)  of 
Executive  Order  12866,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Aliens,  Authority  delegation 
(Government  agencies),  Fees,  Forms. 

8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Passports  and  visas. 

8  CFR  Part  217 

Aliens,  Passports  and  visas. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Passports  and  visas,  Port-of-entry. 

8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  286 

Fees,  Immigration,  Reporting  and 
recordkeeping  requirements. 
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Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101,  1103,  1201,  1252  note.  1252b.  1304. 
1356;  31  U.S.C.  9701;  E.O.  12356.  47  FR 
14874,  15557,  3  CFR,  1982  Comp..  p.  166-  8 
CFR  part  2. 

2.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  adding,  in  proper 
numerical  sequence,  the  following 
forms  to  the  list  of  forms,  to  read  as 
follows: 

§103.7    Fees. 

(b)*   *   * 
(D*  *  * 

Form  1-68.  For  application  for 
issuance  of  the  Canadian  Border  Boat 
Landing  Permit  under  section  235  of  the 
Act — $16.00.  The  maximum  amount 
payable  by  a  family  (husband,  wife,  and 
any  minor  children  under  18  years  of 
age)  shall  be  $32.00. 

*  »         *         «         * 

Form  1-94.  For  issuance  of  Arrival/ 
Departure  Record  at  a  land  border  Port- 
of-Entry  under  section  286  of  the  Act— 
$6.00. 

Form  I-94\V.  For  issuance  of 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form  at  a  land  border  Port-of- 
Entry  under  section  217  of  the  Act— 
$6.00. 

*  *         *         •         # 

Form  1-175.  For  issuance  of 
Nonresident  AHen  Canadian  Border 
Crossing  Card  (Form  I-185)-$30.00. 

Form  1-175.  For  issuance  of 
replacement  Noru-esident  Alien  Mexican 
Border  Crossing  Card  (Form  1-586)  in 
lieu  of  one  lost,  stolen,  or  mutilated— 
$26.00. 

*  •         *         «         • 

Form  1—444.  For  issuance  of  a 
Mexican  Border  Visitors  Permit  issued 
in  conjunction  with  presentation  of  a 
Mexican  Border  Crossing  Card  or 
multiple-entry  B-l/B-2  nonimmigrant 
visa  to  proceed  for  a  period  of  more  than 
72  hours  but  not  more  than  30  days  and 
to  travel  more  than  25  miles  from  the 
Mexican  border  but  within  the  five-state 
area  of  Arizona,  Cahfomia,  Nevada, 
New  Mexico,  or  Texas — $4.00.  The 
maximum  amount  payable  by  a  family 
(husband,  wife,  and  any  minor  children 
under  18  years  of  age)  shall  be  $8.00. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

3.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102,  1103,  1182 
1184.  1225. 1226, 1228,  1252;  8  CFR  part  2. 

4.  Section  212.6  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  212.6    Nonresident  alien  border  crossing 
cards. 

***** 

(e)  Replacement.  If  a  nonresident 
alien  border  crossing  card  has  been  lost, 
stolen,  mutilated,  or  destroyed,  the 
person  to  whom  the  card  was  issued 
may  apply  for  a  new  card  as  provided 
for  in  this  section.  A  fee  as  prescribed 
in  §  103.7(b)(1)  of  this  chapter  must  be 
submitted  at  time  of  application  for  the 
replacement  card.  The  holder  of  a  Form 
1-185. 1-186  or  1-586  which  is  in  poor 
condition  because  of  improper 
production  may  be  issued  a  new  form 
without  submitting  fee  or  apphcation 
upon  surrendering  the  original  card. 


PART  217— VISA  WAIVER  PILOT 
PROGRAM 

5.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1187;  8  CFR  part 
2. 

6.  Section  217.2  is  amended  bv 
revising  paragraph  (c)  to  read  as  follows; 

§217.2    Eligibility. 

•         •         »         »         . 

(c)  Applicants  arriving  at  land  border 
Ports-of -Entry.  Any  applicant  arriving  at 
a  land  border  Port-of-Entrv  must 
provide  evidence  to  the  immigration 
officer  of  financial  solvencN  and  a 
domicile  abroad  to  which  the  applicant 
intends  to  return.  An  applicant  arriving 
at  a  land  border  Port-of-EnL-y  will  be 
charged  a  fee  as  prescribed  in 
§  103.7(b)(1)  of  this  chapter  for  issuance 
of  Form  I-94VV,  Nonimmigrant  Visa 
Waivpr  Arrival/Departure  Form. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

7.  The  authority  citation  for  part  235 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103.  1182,  1183, 
1201,  1224.  1225,  1226.  1227.  1228.  and 
1252. 

8.  In  §  235.1,  paragraph  (e)  is 
amended  by  revising  the  phrase 
"without  application  or  fee,"  in  the  first 
sentence  to  read:  "upon  application  and 


payment  of  a  fee  prescribed  under 
§  103.7(b)(1)  of  this  chapter,". 

9.  bi§  235.1.  paragraph  (fl(l) 
introductory  text,  paragraph  (f)(2),  and 
paragraph  (g)(1)  are  revised  to  read  as 
follows: 

§  235.1    Scope  of  examination. 

•  •        *        »        » 

(fl*  *  * 

(1)  Nonimmigrants.  Except  as 
indicated  in  this  paragraph,  each 
nonimmigrant  alien  who  is  admitted  to 
the  United  States  shall  be  issued  a 
completely  executed  Form  1-94 
(Arrival-Departure  Record)  endorsed  to 
show  the  alien's  date  and  place  of 
admission,  the  period  of  admission,  and 
the  alien's  nonimmigrant  classification 
The  Form  1-94  is  valid  for  applications 
for  admission  until  it  expires  or  will 
expire  during  the  alien's  intended  stay 
in  the  United  States.  A  nonimmigrant 
alien  who  will  be  making  frequent 
entries  into  the  United  States  over  its 
land  borders  may  be  issued  a  Form  1- 
94  endorsed  to  reflect  that  it  is  valid  for 
muhiple  entries.  A  nonimmigrant  alien 
entering  the  United  States  at  a  land 
border  Port-of-Entry  who  is  issued  Form 
1-94  will  be  charged  a  fee  as  prescribed 
under  §  103.7(b)(1)  of  this  chapter  In 
the  case  of  a  nonimmigrant  alien 
admitted  as  a  TN  under  the  NAFTA,  the 
specific  occupation  of  such  alien  as  set 
forth  in  Appendix  1603. D.l  of  the 
NAFTA  shall  be  recorded  in  item 
number  18  on  the  reverse  side  of  the 
arrival  portion  of  Form  1-94,  and  the 
name  of  the  employer  shall  be  notated 
on  the  reverse  side  of  both  the  arrival 
and  departure  portions  of  Form  1-94. 
The  departure  portion  of  Form  1-94 
shall  bear  the  legend  "multiple  entry'". 
A  Form  1-94  is  not  required  in  the  rase 
of: 

•  ♦         *         »         ♦ 

(2)  Paroled  aliens,  .^ny  alien  paroled 
into  the  United  States  under  section 
212(d)(5)  of  the  Act,  including  any  alien 
crewmembcr,  shall  be  issued  a 
completely  executed  Form  1-94  whu.h 
must  include  (i)  Date  and  place  of 
parole,  (ii)  Period  of  parole,  and  (iii) 
Conditions  under  which  the  alien  is 
paroled  into  the  United  States.  A  fee 
shall  not  be  required  when  a  Form  1-94 
is  issued  for  the  purpose  of  paroling  an 
alien  into  the  United  States. 

(g)  Me.\ican  Border  Visitor's  Permit. 
Form  1-444.  (1)  Any  Mexican  national 
exempt  from  issuance  of  a  Form  1-94 
under  paragraph  (f)(1)  (iii)  or  (iv)  of  this 
section  shall  be  issued  a  Mexican 
Border  Visitor's  Permit,  Form  1-444. 
whenever:  (i)  The  period  of  admission 
sought  is  more  than  72  hours  but  not 
more  than  30  days  or  (ii)  The  applicant 
desires  to  travel  more  than  25  miles 
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from  the  Mexican  border  but  within  the 
five-state  area  of  Arizona,  California, 
Nevada,  New  Mexico,  or  Texas.  A 
separate  Form  1-444  will  be  issued  for 
each  applicant  for  admission  and  a  fee 
prescribed  under  §  103.7(b)(1)  of  this 
chapter  shall  be  charged  for  each 
applicant. 


PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

10.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.SC.  1103. 1201,  1201a. 
1301-1305. 

11.  Section  264.4  is  revised  to  read  as 
follows: 

§  264.4    Application  to  replace  a 
Nonresident  Alien  Border  Crossing  Card. 

An  application  for  a  replacement 
Nonresident  Alien  Border  Crossing  Card 
must  be  filed  piKSuant  to  §  212.6(e)  of 
this  chapter.  An  application  for  a 
replacement  Form  1-185,  Nonresident 
Alien  Canadian  Border  Crossing  Card, 
must  be  filed  on  Form  1-175.  A  fee  as 
prescribed  in  §  103.7(b)(1)  of  this 
chapter  must  be  submitted  at  time  of 
application.  An  application  for  a 
replacement  Form  1-586.  Nonresident 
Alien  Border  Crossing  Card,  must  be 
filed  on  Form  1-190.  A  fee  as  prescribed 
in  §  103.7(b)(1)  of  this  chapter  must  be 
submitted  at  time  of  application  to 
replace  a  lost,  stolen,  or  mutilated  card. 


PART  286— IMMIGRATION  USER  FEE 

12.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1356;  8  CFR  part 
2. 

13.  A  new  §  286.9  is  added  to  read  as 
follows: 

§  286.9    Fee  for  processing  applications 
and  issuing  documentation  at  land  border 
PortSK)l-Entry. 

(a)  General.  A  fee  may  be  charged  and 
collected  by  the  Commissioner  for  the 
processing  and  issuance  of  specified 
Service  documents  at  land  border  Ports- 
of-Entry.  These  fees,  as  specified  in 

§  103.7(b)(1)  of  this  chapter,  shall  be 
dedicated  to  funding  the  cost  of 
providing  application  processing 
services  at  land  border  ports. 

(b)  Forms  for  which  a  fee  may  be 
charged. 

(1)  A  nonimmigrant  alien  who  is 
required  to  be  issued,  or  requests  to  be 
issued.  Form  1-94,  Arrival/Departure 
Record,  for  admission  at  a  land  border 
Fort-of-Entry  must  remit  the  required 


fee  for  issuance  of  Form  1-94  upon 
determination  of  admissibility. 

(2)  A  nonimmigrant  alien  applying  for 
admission  at  a  land  border  Port-of-Entry 
as  a  Visa  Waiver  Pilot  Program 
applicant  pursuant  to  §  217.2(c)  or 

§  217.3(c)  of  this  chapter  must  remit  the 
required  fee  for  issuance  of  Form  I-94\V 
upon  determination  of  admissibility. 

(3)  A  Mexican  national  in  possession 
of  a  valid  nonresident  alien  border 
crossing  card  or  multiple-entry 
nonimmigrant  B-l/B-2  visa  who  is 
required  to  be  issued  Form  1—444, 
Mexican  Border  Visitors  Permit, 
Pursuant  to  §  235.1(g)  of  this  chapter, 
must  remit  the  required  fee  for  issuance 
of  Form  1-444  upon  determination  of 
admissibility. 

(4)  Citizens  or  lawful  permanent 
resident  aliens  of  the  United  States, 
Canadian  citizens,  and  lawful 
permanent  residents  of  Canada  having  a 
common  nationality  with  Canadians, 
who  request  Form  1-68,  Canadian 
Border  Boat  Landing  Permit,  pursuant  to 
§  235.1(e)  of  this  chapter,  for  entry  to  the 
United  States  from  Canada  as  an  eligible 
pleasure  boater  on  a  designated  body  of 
water,  must  remit  the  required  fee  at 
time  of  application  for  Form  1-68. 

(5)  A  Canadian  national  or  a  Bntish 
subject  permanently  residing  in  Canada 
and  having  a  common  nationality  with 
Canada  who  submits  Form  1-175, 
Application  for  Nonresident  Alien 
Canadian  Border  Crossing  Card,  must 
remit  the  required  fee  at  time  of 
application  for  Form  1-185. 

(6)  A  Mexican  national  who  submits 
Form  1-190,  Application  for 
Nonresident  Alien  Mexican  Border 
Crossing  Card,  for  replacement  of  a  lost, 
stolen,  or  mutilated  Form  1-586. 
Nonresident  Alien  Border  Crossing 
Card,  must  remit  the  required  fee  at  time 
of  application  for  a  replacement  Form  I- 
586. 

Dated:  February  25.  1994. 

Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  94-8717  Filed  4-11-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  32 

[Docitel  No.  PRIM-32-3] 

Advanced  Medical  Systems,  Inc; 
Denial  of  Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Denial  of  petition  for 
rulemaking. 

SUiyiMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-32-3)  from 
Advanced  Medical  Systems,  Inc.  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  because  it 
believed  that  the  requirements  of  part 
32,  which  are  applicable  to  original 
manufacturers  and  suppliers,  were  not 
equally  applicable  to  manufacturers  and 
suppliers  of  replacement  parts.  The 
petition  is  being  denied  because  current 
regulations  apply  equally  to 
manufacturers  and  suppliers  of  both 
original  and  replacement  parts,  ensuring 
the  integrity  of  these  parts;  therefore,  no 
additional  requirements  addressing  the 
regulation  of  manufacturers  and 
suppliers  of  replacement  parts  are 
necessary.  Further,  current  regulations 
address  service  and  maintenance  of 
sources  and  devices  possessed  and  used 
under  an  NRC  license,  including 
replacement  parts,  whether 
manufactured  or  supplied  by  the 
original  manufacturer  or  supplier  or 
some  other  manufacturer  or  supplier. 
Therefore  the  amendments  suggested  by 
the  petitioner  are  not  necessary. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street  NVV.. 
(Lower  Level),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naiem  S.  Tanious,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  492-3878. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

In  a  letter  dated  June  28,  1991, 
Advanced  Medical  Systems,  Inc.  (AMS) 
filed  a  petition  for  rulemaking  with  the 
NRC.  The  petition  was  docketed  by  the 
Commission  on  July  19,  1991,  and  w^as 
assigned  Docket  No.  PRM-32-3.  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  because  it 
believed  that  the  requirements  of  part 
32,  which  are  applicable  to  original 
manufacturers  and  suppliers,  were  not 
equally  applicable  to  manufacturers  and 
suppliers  of  replacement  parts.  The 
petitioner  has  suggested  two  alternatives 
for  accomplishing  this  objective.  The 
first  alternative  is  to  insert  the  necessary 
language  regarding  manufacturers  and 
suppliers  of  replacement  parts  into  each 
appropriate  section  of  part  32.  The 
second  alternative  would  revise  the 
purpose  and  scope  provisions  of  §  32. 1 
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to  include  manufacturers  and  suppliers 
of  replacement  parts. 

Basis  for  Petitioner's  Request 

The  petitioner  identified  itself  as  an 
original  teletherapy  equipment 
manufacturer.  As  such,  it  has  a  definite 
and  direct  interest  in  the  health  and 
safety  of  the  public  who  may  use  or  be 
treated  by  equipment  it  manufactures. 

According  to  the  petitioner,  it  appears 
that  the  requiremerits  of  part  32  are 
being  interpreted  as  applying  only  to 
manufacturers  and  suppliers  of  original 
equipment  and  not  to  manufacturers 
and  suppliers  of  replacement  parts, 
devices,  products,  or  soiu-ces  designated 
for  units  originally  manufactured  or 
transferred  by  others.  In  the  petitioner's 
view,  lack  of  specific  requirements 
applicable  to  manufacturers  and 
suppliers  of  replacement  parts,  devices, 
products,  or  sources,  can  lead  to  use  of 
inferior  qiiality  replacement  parts  which 
in  turn  can  cau.se  malfunction  or  failure 
of  devices,  in  particular  teletherapy 
equipment,  and  thereby  risk  of 
overexposure.  Advanced  Medical 
Systems  cited  two  incidents  as 
examples  of  this  problem:  Access  No. 
M49250,  Anderson  Memorial  Hospital, 
Anderson,  South  Carolina;  and  Access 
No.  M49324.  St.  Mar>'s  Medical  Center. 
Saginaw,  Michigan. 

Public  Comments  on  the  Petititm 

A  notice  of  receipt  of  the  petition  for 
rulemaking  was  published  in  the 
Federal  Register  on  October  10. 1991 
(56  FR  51182).  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  petition.  The  comment 
period  closed  December  9.  1991.  The 
NRC  received  comments  from  the  State 
of  Illinois,  Department  of  Nuclear 
Safety,  and  the  Department  of  the  Air 
Force,  Headquarters  Air  Force  Office  of 
Medical  Support. 

The  State  of  Illinois,  Department  of 
Nuclear  Safety,  stated  that  the 
Department  fully  supports  development 
of  the  rule  proposed  in  the  petition.  The 
Department  further  stated  that  the 
integrity  of  NRC  evaluated  devices  (NRC 
or  an  Agreement  State  evaluate  for 
safety  any  devices  containing 
radioactive  materials)  may  be 
compromised  significantly  if 
nonstandard  replacement  parts  are  used 
during  the  life  of  the  device.  While  the 
Department  agreed  that  the  issue  of 
replacement  components  needs  to  be 
addressed,  it  was  concerned  with  the 
use  of  the  term  "replacement  sources 
and  devices"  in  the  wording  of  §§  32.74. 
32.110  and  32.210  as  suggested  by  the 
petitioner.  The  Department  believed 
that  all  sources  and  devices  must  be 
evaluated  by  the  NRC  or  an  Agreement 


State,  whether  or  not  they  are 
considered  "original"  or  "replacement" 
equipment.  Therefore,  the  Department 
did  not  believe  it  is  necessary  to 
distinguish  between  original  or 
replacement  sources  or  devices.  The 
Department  was  in  favor  of  the 
petitioner's  suggested  alternative  to 
modify  §  32.1.  Purpose  and  Scope. 

The  Headquarters  Air  Force  c5ffice  of 
Medical  Support,  Department  of  the  Air 
Force,  opposed  the  rule  language 
proposed  by  the  petitioner,  as  written, 
although  it  agreed  with  the  petitioner's 
intent  to  ensure  that  the  safety  and 
effectiveness  of  devices  not  be 
compromised  because  original  parts  are 
replaced  by  inferior  ones.  They  did  not 
agree  that  all  replacement  parts  should 
be  subject  to  the  requirements  of  10  CFR 
part  32.  They  stated  that  NRC  review 
and  approval  should  apply  to 
replacements  of  parts  or  components 
that  are  essential  to  the  proper  and  safe 
operaticms  of  a  device.  "The  Air  Force 
gave  examples  of  parts  (such  as  panel 
screws  and  covers)  that  conform  to 
industry  standards.  These,  the  Air  Force 
stated,  should  not  be  subject  to  the 
proposed  requirements.  "The  Air  Force 
voiced  concern  that  the  i>etition,  as 
written,  may  serve  to  restrict 
competition  and  would  lead  to  greater 
expense  which  would  have  to  be 
recouped  through  higher  medical  costs 
from  patients,  or,  in  the  case  of  the  Air 
Force,  from  taxpayers. 

NRC  Action  on  the  Petition 

The  NRC  reviewed  the  petition,  the 
public  comments,  and  the  two  cases 
(incidents)  cited  by  the  petitioner  as 
supporting  evidence  for  filing  this 
petition.  The  NRC  also  reviewed  its 
regulations  pertinent  to  the  petition. 

Shortly  after  the  NRC  received 
correspondence '  from  AMS  about  the 
two  cases,  the  NRC  advised  2  AMS  of  its 
intention  to  investigate  these  incidents, 
especially  with  regard  to  the  quality  of 
service  and  replacement  parts  used  in 
servicing  the  teletherapy  units.  From 
October  to  December  1989,  the  NRC 
conducted  a  thorough  investigation 
which  included  three  onsite 
inspections:  Atom  Mechanical 
Company,  Cleveland,  Ohio  (The 
servicing  company  that  conducted  the 
maintenance  and  replacement  of  parts 


>  Three  letters  dated  June  20.  August  B.  and 
August  25.  1989.  to  Hugh  L.  Thompson.  Jr..  Deputy 
Executive  for  Nuclear  Materials  Safety  and 
Safeguards  ft  Opwrations  Support,  NRC,  from  Sherry 
Stein.  Director.  Regulatory  Affairs.  Advanced 
Medical  Systems,  Inc. 

2  By  a  letter  dated  September  15. 1989  from 
Robert  M.  Bernero,  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  NRC,  to  Sherry 
Stein.  Directn.  Kegulatory  Aifain.  Advanced 
Medical  Systems,  Inc. 


in  the  two  cases).  St.  Mary's  Medical 
Center,  Saginaw,  Michigan,  and  Picker 
hitemational.  Highland  Heights.  Ohio 
(The  company  that  manufactured  the 
teletherapy  units  at  Anderson  Memorial 
Hospital  and  at  St.  Mary's  Medical 
Center).  The  NRC  also  referred  the  case 
of  Anderson  Memorial  to  the  State  of 
Maryland,  because  the  company  that 
serviced  the  teletherapy  unit  there. 
Atom  Mechanical  Company,  is  an 
authorized  user  on  the  Neutron 
Products,  Inc.  Hcense,  and  Neutron 
Products  is  located  in  the  State  of 
Maryland,  an  Agreement  State. 

The  incident  at  Anderson  Memorial 
Hospital  was  caused  by  a  broken  spring 
in  a  teletherapy  unit  which  failed  to 
retract  the  source  into  the  OFF  position 
following  a  cobalt-60  cancer  treatment. 
The  hospital  technologist  promptly 
retracted  the  source  manually. 
According  to  the  hospital  report,  the 
technologist  received  ver>'  little 
additional  exposure  over  expected 
monthly  exposure,  as  evidenced  by  the 
individual's  radiation  film  badge 
reading.  Moreover,  according  to  the 
same  report  the  delivered  daily  dose  to 
the  patient  was  less  than  the  prescribed 
daily  dose,  i.e.,  no  patient  overexposure 
for  that  treatment,  because  the 
technologist  acted  promptly.  In  its 
commimication  with  NRC  (prior  to 
filing  the  petition).  AMS  stated  that  if 
was  concerned  about  the  quality  of  the 
replacement  springs  used  in  the 
teletherapy  machine. 

The  incident  at  St.  Mary's  Medical 
Center  was  caused  by  the  failure  of  a 
microswitch.  The  failure  of  the  switch 
prevented  a  timing  device  from 
operating  properly,  to  automatically 
terminate  the  treatment.  No 
misadministration  occurred  because  the 
subsequent  treatment  times  were 
adjusted  and  the  total  delivered  dose 
did  not  differ  from  the  total  prt^scribed 
dose.  Neutron  Products,  Inc.  wab  called 
to  repair  the  machine. 

The  NRC  investigation  and 
subsequent  inspections  revealed  several 
violations.  Enforcement  action  was 
taken  by  the  NRC  against  Atom 
Mechanical  for  violation  of  part  21 
requirements,  and  against  St.  Mary's 
Hospital  and  Picker  International  for 
violations  of  part  35  and  part  30 
requirements,  respectively.'  Moreover, 


^Sfjecifically.  Atom  Mechanical  Company  was 
found  to  be  in  violation  of  lOCFR  21. 2J  (October 
16. 1989).  St.  Mary  Medical  Center  was  found  to  be 
in  violation  of  10  CFR  35.59(g).  10  CFR  35.605.  10 
CFR  a5.630(a).  lOCFR  i5.615(dK4).  lOCFR 
35.632(a).  and  lOCFR  35.6M<a)  (October  17  and  26. 
1989).  and  PklLer  IntBrnationsl.  loc  was  found  to 
be  in  violation  of  10  CFR  30.3  (subsequent  to 
inspections  that  occurred  on  October  26  end 
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the  State  of  Maryland  determined  from 
its  own  investigation  that  the  incident  at 
Anderson  Memorial  Hospital  resulted 
from  a  failure  of  the  part,  i.e.,  breakage 
of  the  return  spring.  No  enforcement 
action  was  taken  by  the  State  of 
Maryland. 

Under  current  NRC  regulations, 
persons  authorized  under  a  specific 
license  to  use  devices  containing 
byproduct  material  (e.g.,  use  of 
teletherapy  equipment  under  a  part  35 
specific  license)  ultimately  are 
responsible  for  the  safe  use  of  these 
devices,  ar.'i  for  assuring  that  such 
devices  are  ;,Toperly  maintained. 
SuppUers  of  '-:urces  or  devices 
containing  byproduct  material,  whether 
they  are  an  original  manufacturer  or  a 
manufactur^^r  of  replacement  sources  or 
devices,  must  be  licensed  under  parts  30 
or  32  or  an  appropriate  Agreement  State 
license,  and  also  have  responsibility  for 
the  safety  of  the  sources  or  devices  that 
they  supply  or  replace.  Service  or 
repair,  whJLh  would  include  the 
replacement  of  parts  or  components  of 
medical  or  industrial  sources  or  devices 
that  present  a  risk  of  radiation  exposure 
from  the  failure  of  certain  parts,  such  as 
the  teletherapy  devices  discussed  as 
examples  in  this  petition,  may  be 
performed  only  by  qualified  persons 
authorized  under  an  NRC  or  Agreement 
State  license  (cf.  §§  35.605,  and 
39.43(e)).  Some  generally  licensed 
devices  may  be  serviced  by  general 
licensees  who  are  authorized  to  perform 
limited  service  work  if  sufficient 
information  about  the  service  work  (e.g., 
procedures,  training,  expected  dose, 
etc.)  is  submitted  by  manufacturer  or 
initial  distributor  and  accepted  by  the 
NRC.  However,  these  devices  typically 
are  not  mechanically  complex  and  do 
not  present  the  same  risk  of  significant 
radiation  exposure.  Moreover,  the  NRC 
has  no  record  of  failure  of  these  devices 
leading  to  a  radiation  exposure 
attributable  to  defective  replacement 
parts  or  improper  servicing.  Finally, 
under  the  provisions  of  part  21 ,  the 
supplier  of  any  basic  com.ponent.-« 
whether  or  not  a  licensee  of  NRC  or  an 
Agreement  State,  is  also  responsible  for 
the  quality  of  the  component,  whether 
it  is  original  or  replacement. 

Reasons  for  Denial 

The  NRC  has  examined  the  petition 
(1)  in  light  of  its  regulations  and  policies 
for  both  general  and  specific  licensees, 
and  (2)  in  view  of  the  cases  cited  by  the 
petitioner  in  support  of  the  petition.  The 


November  9.  1989).  InspecUon  report.?  are  available 
for  review  in  the  NRC  Public  docu.-nent  room. 

*A  "basic  component"  is  defined  in  part  21  as 
one,  "*   •   *  in  which  a  defect  could  create  a 
substantial  safety  hazard." 


NRC  is  denying  the  petition  because 
current  regulations  apply  equally  to 
manufacturers  and  suppliers  of  both 
original  and  replacement  parts,  ensuring 
the  integrity  of  these  parts;  therefore,  no 
additional  requirements  addressing  the 
regulation  of  manufacturers  and 
suppliers  of  replacement  parts  are 
necessary.  Further,  current  regulations 
address  service  and  maintenance  of 
sources  and  devices  possessed  and  used 
under  an  NRC  hcense,  including 
replacement  parts,  whether 
manufactured  or  supplied  by  the 
original  manufacturer  or  supplier  or 
some  other  manufacturer  or  supplier. 

Accordingly,  the  petition  for 
rulemaking  is  denied. 

Dated  at  Rockville.  .Maryland  this  28fh  day 
of  March,  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
|FR  Doc.  94-8697  Filed  4-11-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docktt  No.  94-CE-05-AD] 

Airworthiness  Directives:  Univair 
Aircraft  Corporation  Models  Ercoupe 
415-G,  415-CD,  415-D,  415-E,  and 
415-Q,  Forney  F-1  and  F-1A,  Alon  A- 
2  and  A-2A,  and  Mooney  M10 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Univair 
Aircraft  Corporation  (Univair)  Models 
Ercoupe  415-C,  415-CD,  415-D,  415-E. 
and  415-G,  Forney  F-1  and  F-1  A,  Alon 
A-2  and  A-2A,  and  Mooney  MlO 
airplanes.  The  proposed  action  would 
require  installing  inspection  openings  in 
the  outer  wing  panels,  inspecting  (one- 
time) the  wing  outer  panel  structure  for 
corrosion,  and  repairing  any  corrosion 
found.  Several  reports  of  corrosion  in 
the  outer  wing  panels  of  the  affected 
airplanes  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  wing 
structural  damage  that,  if  not  detected 
and  corrected,  could  progress  to  the 
point  of  failure. 

DATES:  Comments  must  be  received  on 
or  before  June  24,  1994. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-05- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aurora,  Colorado 
80011;  telephone  (303)  375-8882; 
facsimile  (303)  375-8888.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  P.  Chudy,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification  Field 
Office.  5440  Roslyn  Street,  suite  133, 
Denver,  Colorado  80216;  telephone 
(303)  286-5684;  facsimile  (303)  286- 
5689. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA.  Central  Region.  OfEce  of  the 
Assistant  Qiief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-05-AD.  Room 
1558. 601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106.  • 

DisciissuMi 

The  FAA  has  received  several  reports 
of  wing  structiire  corrosion  on  Univair 
Models  Ercoupe  415-C.  415-CD,  415-D. 
415-E,  and  415-C  Forney  F-1  and  F- 
lA,  Alon  A-2  and  A-2A.  and  Mooney 
MlO  airplanes.  At  least  four  of  these 
incidents  revealed  major  corrosion  in 
the  outer  wing  panels. 

Current  maintenance  inspection 
provisions  do  not  allow  for  thorough 
viewing  of  the  wing  structure.  With  this 
in  mind.  Univair  issued  Service  Bulletin 
(SB)  No.  29.  dated  January  27. 1994, 
which  specifies  procedures  for  (1) 
installing  inspection  openings  in  the 
outer  wing  panels,  and  (2)  inspecting 
the  outer  wing  panels  for  evidence  of 
corrosion. 

After  examining  the  circiunstances 
and  reviewing  all  aveiilable  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  wing  structural  damage  that,  if 
not  detected  and  corrected,  could 
progress  to  the  point  of  failure. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Univair  Models 
Ercoupe  415-C.  415-CD.  415-D.  415-E, 
and  415-G.  Forney  F-1  and  F-lA.  Alon 
A-2  and  A-2A.  and  Mooney  MlO 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  installing 
inspection  openings  in  the  outer  wing 
panels,  inspecting  (one-time)  the  wing 
outer  panel  structure  for  corrosion,  and 
repairing  any  corrosion  found.  The 
proposed  actions  would  be 
accomplished  in  accordance  with 
Univair  SB  No.  29.  dated  January  27. 
1994.  The  inspection  will  become  part 
of  the  affected  airplanes'  annual 
maintenance  inspection  program. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time- in- sen.  ice  (TIS). 
The  FAA  has  determined  that  a  calendar 
time  for  compliance  is  the  most 
desirable  method  because  the  unsafe 
condition  described  by  the  proposed  AD 
is  caused  by  corrosion.  Corrosion  can 
occur  on  airplanes  regardless  of  whether 
the  airplane  is  in  service  or  in  storage. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  airplanes 
within  a  reasonable  period  of  time 
without  inadvertently  grounding  any 
airplanes,  a  comphance  schedule  based 
upon  calendar  time  instead  of  hours  TIS 
is  utilized. 


The  FAA  estimates  that  2.672 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  8  workhours 
(maximum)  per  airplane  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $55 
an  hour.  Parts  cost  approximately  $67 
(maximum)  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,354,704.  This  figure 
is  based  on  the  assumption  that  no 
affected  airplane  owner/operator  has 
accomplished  the  prop>osed  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26, 1979)r  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  few  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  Ak>.  ia54(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


§39.13    [AmerKl«(q 

2.  Section  39.13  is  amended  by 
adding  the  foHoviing  new  AD: 

Univair  Aircraft  Corporation:  Docket  No. 

94-CE-05-AD. 

Applicabilitv:  Models  Ercoupe  415-C.  415- 
CD,  415-D,  4l'5-E,  and  415-G.  Forney  F-1 
and  F-1  A.  Alon  A-2  and  A-2A,  and  Mooney 
MlO  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  12 
calendar  montbs  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  wing  structural  damage  that,  if 
not  detected  and  corrected,  could  progress  to 
the  point  of  failure,  accomplish  the 
following: 

(a)  Install  inspection  openings  in  the  outer 
wing  panels  and  inspect  the  wing  outer  panel 
internal  structural  components  for  corrosion 
in  accordance  with  the  PROCEDURE  section 
of  Univair  Service  Bulletin  No.  29,  dated 
January  27,  1994.  Prior  to  further  flight, 
repair  any  corrosion  in  accordance  with 
instructions  contained  in  the  above- 
referenced  service  information. 

(b)  Send  the  results  of  the  inspection 
required  by  paragraph  |a)  of  this  AD  to  the 
Manager.  Denver  Aircraft  Certification  Field 
Office.  5440  Roslyn  Street,  suite  133,  Denver, 
Colorado  80216.  State  whether  corrosion  was 
found,  the  location  and  extent  of  any 
corrosion  found,  and  the  total  hours  TIS  of 
the  component  at  the  time  the  corrosion  was 
found.  (Reporting  approved  by  the  Office  of 
Management  and  Budget  under  OMB  no. 
2120-056.) 

(c)  Speciai  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Denver  Aircraft 
Certification  Field  Office,  5440  Roslyn  Street, 
suite  133,  Denver,  Colorado  80216.  The 
request  shall  be  fonvarded  through  an 
appropMiate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Denver  Aircraft  Certification 
Field  Office. 

Note:  Information  concerning  the  existence 

of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Denver  Aircraft 
Certification  Field  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Univair  Aircraft 
Corporation,  2500  Himalaya  Road,  Aurora, 
Colorado  8001 1 ;  or  may  examine  this 

•  document  at  the  FA.\.  Central  Region,  OfTice 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on  April 
6.  1994. 
Larry  D.  Malir, 

Acting  Manager,  Small  Airplane  Directarale, 
Aircraft  Certification  Service. 
[FR  Doc.  94-8681  Filed  4-1 1-94;  dr45  am] 
BILLING  CODE  4910-19-U 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
[Docket  No.  S-047A] 
RIN  1218-AA68 

Safety  Standards  for  Scaffolds  Used  in 
Shipyard  Employment 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule;  limited 
reopening  of  the  rulemaking  record. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reopening  the  record  for  the  proposed 
revision  of  the  regulation  of  scaffolds 
used  in  shipyard  employment  (part 
1915,  subpart  N)  (53  FR  48182, 
November  29,  1988).  This  reopening 
incorporates  the  entire  record  for 
scaffolds  used  in  the  construction 
industry  (part  1926,  subpart  L)  (Docket 
S-205.  51  FR  42680,  November  25, 
1986;  Docket  S-205A,  58  FR  16509, 
March  29,  1993;  Docket  S-205B,  59  FR 
4615.  February  1, 1994)  including  the 
scaffold-related  materials  from  the 
record  for  the  proposed  general  industry 
standard  for  walking  and  working 
surfaces  (part  1910,  subpart  D)  (Docket 
S-041,  55  FR  13360,  April  10,  1990)  that 
were  previously  incorporated  into  the 
subpart  L  record  in  Docket  S-205B. 
Through  this  notice,  the  Agency  also 
requests  input  on  the  scope  and 
application  of  subpart  N;  the 
appropriateness  of  replacing  the  term 
"capable  person"  with  the  term 
"qualified  person"  throughout  subpart 
N;  the  maximum  permissible  distance 
between  the  front  edge  of  a  platform  and 
the  face  of  a  vessel  or  structure;  the 
requirements  for  a  scaffold  that  the 
Agency  considers  to  be  an  interior  hung 
scaffold;  the  frequency  of  scaffold 
inspections;  the  qualifications  for 
persons  performing  scaffold  inspections; 
and  the  requirements  for  the 
performance  of  electric  welding 
operations  from  suspension  scaffolds.  In 
addition,  this  notice  corrects  a 
typographic  error  in  proposed  paragraph 
§  1915.252(b)(18)(iv)  and  invites  public 
comment  on  that  paragraph  as 
corrected.  The  information  received  as  a 
result  of  this  action  will  be  used  by  the 
Agency  in  developing  its  final  rule  for 
scaffolds  used  in  shipyard  employment. 
DATES:  Written  comments  on  the 
materials  incorporated  through  the 
notice  of  reopening  must  be  postmarked 
by  June  13, 1994. 


ADDRESSES:  Comments  are  to  be  sent  to 
the  Docket  Office,  Docket  No.  S-047A, 
U.S.  Department  of  Labor,  room  N- 
2625.  200  Constitution  Avenue,  NVV., 
Washington.  DC  20210.  Written 
comments  limited  to  10  pages  or  less  in 
length  also  may  be  transmitted  by 
facsimile  to  (202)  219-5046,  provided 
that  the  original  and  three  copies  are 
sent  to  the  Docket  Office  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Deptrtment  of  Labor,  room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  21»-8148. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Scope  and  Application 

Proposed  §  1915.251(a)(1)  reads  as 
follows: 

(a)  Scope  and  application.  (1)  This  subpart 
applies  to  all  scaffolds  used  in  shipyard 
workplaces  and  operations  (including 
shipbuilding,  ship  repairing,  and 
shipbreaking),  but  does  not  apply  to 
construction  operations  in  shipyards  covered 
under  29  CFR  part  1926. 

OSHA  received  only  two  comments 
(Exs.  6-1  and  6-3)  on  this  paragraph. 
Both  of  those  commenters  stated  that 
the  inclusion  of  the  construction 
standards  in  the  application  of  the 
shipyard  standards  is  inappropriate  and 
would  be  counterproductive  to  efforts  to 
bring  uniformity  to  shipyard 
empTojTTient  through  a  vertical 
standard.  They  suggested  that  this 
paragraph  be  changed  in  order  to  apply 
part  1926  only  to  work  being  performed 
in  a  shipyard  by  outside  non-shipyard 
employees. 

It  should  be  noted  that  construction 
work  in  shipyards  is  performed  by  both 
shipyard  employees  and  non-shipyard 
employees.  Shipyard  employees 
fabricate  and  construct  smoke  stacks, 
tunnel  sections,  railroad  cars,  and 
bridge  sections  when  shipbuilding,  ship 
repairing,  and  shipbreaking  work  are 
either  unavailable  or  in  short  supply. 
This  work  involves  the  use  of  scaffolds 
in  shipyards.  OSHA  is  considering 
whether  all  scaffold-related  work 
performed  at  shipyards,  regardless  of 
who  performs  the  work,  should  be 
covered  by  standards  in  part  1915. 
subpart  N.  If  the  Agency  adopts  that 
approach,  subpart  N  will  apply 
whenever  employees  perform  work 
involving  scaffolds,  including 
construction  operations  in  shipyards. 

The  Agency  notes  that  several  types  of 
scaffolds  specifically  addressed  in  the 
proposed  construction  scaffold 
standards  were  not  addressed  in  the 
proposed  shipyard  scaffold  standards.  If 


the  Agency  were  to  adopt  a 
comprehensive  approach  to  scaffold  use 
in  shipyards,  it  would  incorporate  the 
various  construction  scaffold  standards 
into  partT915,  except  that  the  shipyard 
scaffold  standard's  threshold  height  for 
the  provision  and  use  of  fall  protection 
(5  feet  (1.52  m))  would  apply.  Placing 
those  standards  in  part  1915  would 
make  the  proposed  reference  to  part 
1926  unnecessary. 

In  addition,  the  Agency  is  considering 
if  the  use  of  the  term  "shipyard 
workplaces  and  operations"  in  proposed 
§  1915.251(a)(1)  inappropriately  limits 
the  scope  and  application  of  proposed 
subpart  N.  Accordingly,  OSHA  is 
contemplating  replacement  of  the 
proposed  term  with  the  term  "shipyard 
emplo>'ment".  so  that  the  activities 
covered  by  subpart  N  would  be 
described  accurately. 

OSHA  is  also  considering  whether  the 
proposed  exclusion  of  construction 
operations  from  the  scope  of  subpart  N 
should  be  limited  to  outside  contractors 
using  non-shipyard  employees.  Under 
such  an  approach,  the  scaffold 
operations  of  outside  (non-shipyard) 
construction  employers  would  still  be 
subject  to  part  1926.  subpart  L.  In 
addition.  OSHA  would  require  that 
scaffolds  addressed  by  part  1926.  but 
not  by  part  1915,  comply  vfith  part 
1926,  regardless  of  who  the  affected 
employers  and  employees  were. 
Accordingly,  the  Agency  seeks  comment 
on  all  or  part  of  the  followang  alternative 
language  for  proposed  §  1915.251(a)(1): 

(a)  Scope  and  application.  (l)This  subpart 
applies  to  all  scaffolds,  except  as  indicated 
below,  used  in  shipyard  employinent  (e.g., 
shipbuilding,  ship  repairing,  shipbreaking, 
and  related  employments),  but  does  not 
apply  to  construction  operations  being 
performed  in  shipyards  by  outside 
contractors  using  non-shipyard  employees. 

(i)  Types  of  scaffolds  which  are  specifically 
covered  by  29  CFR  part  1926  subpart  L,  but 
which  Eire  not  specifically  addressed  by  this 
subpart,  shall  meet  the  applicable 
requirements  of  part  1926  subpart  L,  except 
that  fall  protection  shall  be  provided  for  each 
shipyard  employee  working  more  than  5  feel 
(1.52  m)  above  a  lower  level  on  such 
scaffolds. 

B.  Qualified  Person 

OSHA  proposed  in  §§  1915.252 
(b)(ll),  (b)(12).  (b)(18)(i).  and  (d)(4)  that 
scaffolds  be  evaluated  by  a  capable 
person,  and  in  §  1915.252(d)(7)  that 
scaffolds  not  be  erected,  moved, 
dismantled,  or  altered  except  under  the 
supervision  of  a  capable  person. 
Furthermore,  OSHA  proposed  the 
following  definition,  which  is  identical 
to  the  definition  of  "competent  person" 
in  §  1926.32(fl,  for  "capable  person": 


JMI 
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"Capable  jjerson"  means  one  who  is 
capable  of  identifying  existing  and 
predictable  hazards  in  the  surroundings  or 
working  conditions  which  are  unsanitary, 
hazardous  or  dangerous  to  employees,  and 
who  has  authorization  to  take  prompt 
corrective  measures  to  eliminate  them. 

At  its  meeting  on  No%ember  20,  1991. 
the  Shipyard  Emploj-ment  Standards 
Advisory  Committee  (SESAC) 
recommended  (Tr.  p.  84)  that  OSHA 
replace  the  term  "capable  person"  with 
the  term  "qualified  person"  throughout 
the  shipyard  standards  (29  CFR  part 
1915).  Accordingly,  OSH.\  is 
considering  the  appropriateness  of 
replacing  the  term  "capable  person" 
with  the  term  "qualified  person  (QP)"  in 
the  above-mentioned  standards.  The 
definition  being  considered  for 
"qualified  person  (QP)"  is  based  on  the 
definition  for  "qualified"  found  in 
§  1926.32(1}  of  the  construction 
standards  to  which  the  word  "person" 
and  the  clause  "and  who  has 
authorization  to  take  prompt  corrective 
measures  to  eliminate  any  such 
problems"  have  been  added  in  order  to 
indicate  clearly  that  a  "qualified  person 
(QP)",  for  the  purposes  of  subpart  N, 
would  have  both  the  ability  and  the 
authority  needed  to  correct  problems. 
Accordingly.  OSHA  seeks  comment  on 
the  following  definition,  which  would 
apply  to  subpart  N  only: 

"Qualified  person  (QP)"  means  an 
individual  who  by  possession  of  a  recognized 
degree  or  certificate  of  professional  standing. 
or  who.  by  extensive  knowledge,  training, 
and  experience,  has  successfully 
demonstrated  the  ability  to  solve  or  resolve 
problems  related  to  the  subject  matter,  the 
work,  or  the  project,  and  who  has 
authorization  to  take  prompt  corrective 
measures  to  eliminate  any  such  problems. 

Does  a  person  who  evaluates  scaffolds 
need  authority  over  other  employees  in 
order  to  perform  his  or  her  duties? 

C.  Maximum  Distance  Between  the 
Front  Edge  of  a  Platform  and  the  Face 
of  a  Vessel  or  Structure 

Proposed  paragraph  §  1915.252(b)(4), 
which  is  effectively  identical  with 
proposed  §  1926.451(b)(4).  reads  as 
follows: 

(4)  The  front  edge  of  all  platforms,  except 
those  on  outrigger  scaffolds,  shall  be 
positioned  not  more  than  14  inches  (36  cm) 
from  the  face  of  the  vessel,  vessel  section, 
building  or  structure  being  worked  on.  unless 
Type  I  guardrails  are  erected  along  the  open 
edge  or  body  belt/harness  systems  are  used 
to  protect  employees  from  falling.  The 
maximum  distance  for  outrigger  scaffolds 
shall  be  3  inches  (8  cm). 

OSHA  is  concerned  that  allowing  a 
14-inch  (36  cm)  opening  may  not  be 
justified  by  the  nature  of  work 


performed  in  shipyards.  Unlike 
construction  work,  where  an  opening  of 
up  to  14  inches  (36  cm)  may  be 
necessar)'  if  the  structure  is  being 
constructed  outward  toward  the 
scaffold,  the  fabrication  of  vessels  and 
similar  structures  by  shipyard  workers 
is  not  usually  conducted  in  that  manner. 
Accordingly,  OSR\  seeks  public 
comment  on  the  appropriateness  of 
reducing  the  maximum  space  allowed 
between  the  front  edge  of  a  platform  and 
the  face  of  the  structure.  Should  OSHA 
extend  the  3-inch  (7.62  cm)  ma.\imum 
distance  provision  for  outrigger 
scaffolds  to  cover  all  scaffolds?  Should 
OSH.A  set  some  other  distance?  If  so, 
w  hat  should  that  distance  be?  Please 
submit  supporting  information  with  any 
suggestions. 

D.  Interior  Hung  Scaffolds 

OSHA  recently  became  aware  of  a 
type  of  scaffold  used  in  shipyards  that 
consists  of  single-level  or  multi-level 
platforms  suspended  by  several  wire 
ropes  attached  to  "S"  hooks  inserted 
through  openings  in  the  overhead 
longitudinal  structural  members  in 
tanks.  Wire  rope  clips  are  used  to  form 
the  ends  of  the  ropes  into  eyes.  Those 
eyes  are  placed  over  the  bottom  of  the 
"S"  hooks.  The  platforms  are  supported 
by  horizontal  struts  (usually,  metal 
pipes)  with  slotted  ends  into  which  tlie 
suspension  ropes  are  placed  with  a  bolt 
or  wire  placed  at  the  end  of  the  opening. 
The  struts  rest  on  wire  rope  clips 
attached  to  the  suspension  ropes.  OSHA 
is  concerned  that  the  proposed  rules 
may  not  adequately  address  these 
scaffolds.  The  Agency  also  has  some 
concerns  about  the  adequacy  of  the 
proposed  requirements  for  suspension 
scaffolds,  in  general.  Accordingly, 
OSHA  seeks  public  comment  on  the 
following  issues: 

1.  OSHA  has  characterized  these 
scaffolds  as  a  type  of  interior  hung 
scaffold.  To  what  extent  is  the  above- 
described  characterization  correct?  If 
this  characterization  is  correct,  to  what 
extent  do  the  proposed  requirements  for 
interior  hung  scaffolds  (§  1915.253(p)) 
and  the  general  scaffold  requirements 

(§  1915.252)  adequately  address  the 
above-described  scaffolds?  To  what 
extent  does  proposed  Appendix  A 
adequately  address  the  above-described 
scaffolds?  What  changes,  if  any,  should 
be  made  in  proposed  subpart  N  to 
improve  the  coverage  of  the  above 
described  scaffolds? 

2.  The  Agency  is  concerned  about  the 
possibility  that  a  suspension  rope  could 
be  inadvertently  disconnected  from  an 
"S"  hook,  thereby  allowing  an  interior 
hung  scaffold  to  fall.  Accordingly. 
OSH.\  is  considering  requiring  that  the 


end  of  the  "S"  hook  which  supports  the 
suspension  rope  be  effectively  closed.  If 
so,  what  methods  can  be  used  to  close 
the  hook?  OSHA  is  considering  if 
mousing  (wTapping  rope  around  the 
hook  opening  when  the  suspension  rope 
is  connected)  would  adequately  assure 
that  the  suspension  rope  did  not 
discormect  from  the  "S"  hook.  What 
experience  have  employers  had  with  the 
use  of  mousing  to  close  the  hook 
opening?  OSHA  is  also  considering  if 
locking  hooks,  such  as  required  in 
§  1910.66,  Powered  platforms,  should  be 
required.  To  what  extent  would  the  use 
of  locking  hooks  be  appropriate  with 
these  scaffolds? 

3.  Proposed  paragraph 

§  1926.253(p)(3)  requires  that 
suspension  ropes  and  cables  on  interior 
hung  scaffolds  be  connected  to  overhead 
supporting  members  by  shackles,  clips, 
thimbles,  or  equivalent  means.  To  what 
extent  do  the  "S"  books  used  on  the 
above-described  scaffolds  constitute 
equivalent  means  of  connection?  Should 
OSHA  prohibit  the  use  of  "S"  hooks  for 
suspending  these  scaffolds? 

4.  OSHA  is  also  concerned  about  the 
possibility  that  an  "S"  hook  could  be 
inadvertently  disconnected  from  its 
support,  thereby  allowing  an  interior 
hung  scaffold  to  fall.  Accordingly. 
OSH.^  is  considering  requiring  that  the 
"S"  hooks  be  secured  to  the  overhead 
longitudinal  structural  members  in 
tanks.  If  so.  what  methods  can  be  used 
to  secure  them? 

5.  In  its  rulemaking  for  scaffolds  used 
in  construction.  OSHA  reopened  the 
rulemaking  record  (58  FR  16509,  March 
29,  1993)  to  solicit  comments  and 
information  regarding  the  feasibility  of 
providing  fall  protection  and  safe  access 
for  employees  erecting  and  dismantling 
scaffolds,  including  interior  hung 
scaffolds  (proposed  §  1926.452(t)).  The 
materials  submitted  in  response  to  that 
notice  (Ex.  34.  with  attachments)  will  be 
considered  when  OSHA  drafts  the  final 
rule  for  part  1915,  subpart  N. 

In  addition,  the  Agency  is  considering 
requiring  the  provision  and  use  of  fall 
protection  and  safe  access  for  employees 
erecting  and  dismantling  scaffolds  used 
in  shipyard  emplojTnent.  To  what 
extent  is  it  feasible  for  shipyard 
employers  to  provide  fall  protection  and 
safe  access  for  employees  erecting  or 
dismantling  scaffolds,  such  as  the 
above-described  scaffolds,  used  in 
shipyard  employment? 

6.  How  woula  a  fall  protection 
requirement  affect  the  erection  and 
dismantling  of  scaffolds? 

7.  OSHA  is  considering  requiring  that 
measures  be  taken  to  prevent  the 
swaying  of  vertical  lines  suspending 
employees  erecting  or  dismantling  the 


above-described  sca^olds.  What 
measures  have  been  taken  to  prevent 
such  swaying?  What  other  methods 
would  be  appropriate? 

8.  OSHA  is  considering  specifying  a 
minimum  diameter  for  wire  ropes  used 
to  suspend  these  scaffolds.  Proposed 
1915.252(a)(4)(ii)  requires  that  ropes 
suspending  catenary  scaffolds  be 
equivalent  to  at  least  one-half  inch 
diameter  v^are  rope.  Would  that 
minimum  diameter  be  appropriate  for 
the  above  described  scaffolds?  If  not. 
how  should  OSHA  address  the 
minimum  diameter  for  ropes  used  to 
suspend  such  scaffolds? 

9.  OSHA  is  considering  requiring  that 
only  improved  plow  steel  wire  rope  be 
used  as  suspension  ropes  on  scaffolds. 
To  what  extent  would  such  a 
requirement  be  appropriate? 

10.  OSHA  is  concerned  that  incorrect 
size  wire  rope  clips  might  be  used  on 
the  wire  ropes  used  to  suspend 
scaffolds.  Accordingly,  OSHA  is 
considering  specifying  that  when  chps 
are  used  they  must  be  the  right  size  for 
the  rope.  To  what  extent  would  such  a 
requirement  be  appropriate? 

11.  When  a  U-bolt  wire  rope  clip  is 
installed  backwards  on  a  ware  rop>e  (i.e., 
the  saddle  is  placed  on  the  dead  end 
and  the  U-bolt  is  placed  on  the  live  end 
of  a  rope),  the  live  end  may  be  damaged 
through  contact  with  the  U-bolt.  OSHA 
is  concerned  that  the  use  of  U-bolt  wire 
rope  clips  could  damage  wire  rope  so 
that  a  rope  is  not  capable  of  supporting 
a  scaffold.  Accordingly,  OSHA  is 
considering  prohibiting  the  use  of  U- 
bolt  wire  rope  clips  on  suspension 
scaffolds.  To  what  extent  would  such  a 
requirement  be  appropriate? 

12.  The  struts  that  support  the 
platforms  on  the  above  described 
scaffolds  usually  rest  on  wire  rope  clips 
attached  to  the  suspension  ropes.  The 
clips  usually  are  attached  to  only  one 
section  of  the  rope,  instead  of  two 
sections  as  is  the  case  when  an  eye  is 
formed  in  a  rope.  OSHA  is  concerned 
that  wire  rope  clips,  especially  U-bolt 
clips,  used  in  this  manner  might  not 
provide  adequate  support  for  a  scaffold. 
OSHA  is  also  concerned  that  wire  rope 
clips,  especially  U-bolt  chps.  used  in 
this  manner  might  damage  a  rope, 
reducing  its  load  carrying  ability  (see 
question  11  above).  Accordingly.  OSHA 
is  considering  prohibiting  the  use  of 
wire  rope  clips  in  this  manner,  and 
seeks  comment  on  the  extent  to  which 
wire  rope  chps  adequately  support  the 
struts  when  used  in  this  manner.  Would 
it  be  appropriate  for  OSHA  to  prohibit 
the  use  of  U-bolt  chp«  for  this  purpose, 
but  to  allow  such  a  use  of  double-saddle 
clips?  If  the  use  of  chps  is  allowed  for 
this  purpose.  (1)  are  dips  necessary  on 


the  top  of  each  strut  as  well  as  at  the 
bottom  in  order  to  adequately  secure 
each  strut  to  its  wire  rope,  and  (2)  how 
many  clips  should  OSHA  require,  as  a 
mioiraum,  for  rigging  these  scaffolds? 

13.  OSHA  is  considering  requiring 
that  measures  be  taken  to  prevent  the 
imintentional  dislodgement  of  a 
suspension  rope  from  the  slot  in  a  strut. 
Accordingly,  the  Agency  seeks  comment 
on  the  feasibility  of  complying  with 
such  a  requirement.  If  such  a 
requirement  is  promulgated,  should 
OSHA  specify  the  use  of  a  bolt  and  nut 
that  are  at  least  '/i  inch  (1.27  cm)  in 
diameter  for  this  purpose?  Also,  Should 
OSHA  prohibit  the  use  of  tie  wires  for 
this  purpose? 

14.  OSHA  is  concerned  that 
suspension  ropes  used  on  the  above- 
described  scaffolds  could  be  damaged 
through  contact  with  the  struts  or  the 
overhead  longitudinal  structural 
members  found  in  tanks.  Accordingly. 
OSHA  is  considering  requiring  that 
measures  be  taken  to  prevent  damage  to 
suspension  ropes  from  contact  with  the 
struts  or  the  overhead  longitudinal 
structural  members.  To  what  extent  do 
the  procedures  currently  used  to  rig 
such  scaffolds  prevent  damage?  What,  if 
any,  changes  to  rigging  procedures  or 
equipment  are  needed? 

15.  OSHA  is  considering  setting 
minimum  requirements  (such  as  length, 
diameter,  thickness  (wall  thickness  for 
pipes),  shape,  or  type  of  material)  for  the 
struts  used  to  support  the  above- 
deacribed  scaffolds.  What,  if  any, 
minimum  requirements  should  the 
Agency  set  for  the  struts?  To  what 
extent  would  struts  currently  in  use 
satisfy  any  such  requirements? 

16.  OSHA  is  concerned  that  scaffolds 
designed  by  persons  lacking  the 
necessary  skills  and  knowledge  may 
prove  to  be  unsafe.  Accordingly,  OSHA 
seeks  comment  on  the  level  of  expertise 
that  should  be  required  for  persons  who 
design  scaffolds  and  scaffold 
components.  Should  OSHA  require  that 
scaffolds  and  scaffold  components  be 
designed  by  a  registered  professional 
engineer?  Should  OSHA  require  that 
scaffolds  and  their  components  be 
designed  by  a  person  who  is  "qualified" 
as  defined  in  §  1926.32(1)  (see 
discussion  of  Item  B,  above)? 

17.  OSHA  is  considering  prohibiting 
the  performance  of  heavy  structural 
repairs  and  steel  erection  from  the 
above-described  scaffolds  to  prevent 
situations  where  an  overload  could 
occur.  To  what  extent  are  structural 
repairs  and  steel  erection  performed 
from  siich  scaffolds?  How  reasonable 
would  it  be  for  OSHA  to  require  that 
any  such  work  be  performed  using  other 
means  of  access? 


18.  Proposed  paragraph 

§  1915.252(e)(l)(i)  requires  that 
employees  on  catenary  scaffolds,  float 
scaffolds,  and  needle  beam  scaffolds,  all 
of  which  are  non-adjustable  scaffolds, 
be  protected  by  personal  fall  arrest 
systems.  Since  the  above-described 
scaffolds  and  interior  hung  scaffolds  in 
general  are  also  non-adjustable 
suspension  scaffolds,  OSHA  is 
considering  requiring  the  provision  of 
personal  fall  anest  systems  for 
employees  working  on  the  above- 
described  scaffolds.  The  Agency  is  also 
considering  requiring  personal  fall 
arrest  systems  for  suspended  scaffolds 
in  general.  To  what  extent  are  such 
systems  currently  provided  to  and  used 
by  affected  employees? 

19.  OSHA  is  considering  requiring  the 
use  of  guardrail  systems  on  the  above- 
described  scaffolds.  Accordingly,  the 
Agency  seeks  information  on  methods 
that  are  currently  used  to  provide 
guardrail  systems  on  those  scaffolds.  To 
what  extent  are  the  ropes  used  to 
suspend  the  scaffold  capable  of  serving 
as  vertical  supports  in  a  guardrail 
system? 

20.  In  what  types  of  shipyard 
operations,  other  than  for  blasting  and 
painting,  are  the  above-described 
scaffolds  used? 

21.  Does  the  use  of  the  above-" 
mentioned  scaffolds  expose  employees 
erecting,  dismantling,  or  using  iheia  to 
any  unique  hazards?  If  so,  what  are 
those  hazards,  and  how  can  the 
employer  prevent  them  or  protect 
employees  from  them? 

22.  OSHA  is  considering  requiring 
that  the  suspension  ropes  on  the  above- 
described  scaffolds  be  secured  at  the 
bottom  of  the  tank.  To  what  extent  are 
suspension  ropes  currently  being 
secured?  What  methods  are  being  used? 
What  other  methods  would  be 
appropriate? 

23.  OSHA  is  considering  requiring 
that  the  suspension  ropes  on  the  above- 
described  scaffolds  be  kept  in  a  vertical 
position  while  employees  are  on  the 
scaffolds.  To  what  extent  are  suspension 
ropes  currfintly  kept  in  a  vertical 
position?  What  methods  are  being  used? 
What  other  methods  would  be 
appropriate? 

24.  OSHA  is  considering  requiring 
that  platform  units  used  on  the  above- 
described  scaffolds  be  secured  to  the 
supporting  struts.  To  what  extent  are 
those  scaffolds  currently  secured  to  the 
supporting  struts?  What  methods  are 
used  or  can  be  used  for  securing  the 
platform  units  to  the  struts? 
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E.  Inspection  of  Scaffolds 

Proposed  paragraph  §  1915.252(d)(3) 
requires  that  scaffolds  be  inspected  as 
follows: 

(3)  Supported  scaffolds  and  scaffold 
components  shai!  be  inspected  for  visible 
defects  periodically  and  after  any  occurrence 
which  could  effect  a  scaffold's  structural 
integrity.  Suspension  scaffolds  and  scaffold 
components  shall  be  inspected  for  visible 
defects  immediately  after  installation  prior  to 
their  first  use;  periodically  thereafter 
(preferably  before  each  use);  and  after  any 
occurrence  which  could  affect  a  scaffold's 
structural  integrity 

This  language  does  not  specify  who  is 
to  perform  the  inspection  or  what 
qualifications  that  person  must  possess, 
nor  does  it  specif}'  how  frequently 
inspections  must  occur.  The  Agency 
sought  public  comment  in  these  matters 
for  both  supported  and  suspension 
scaffolds  in  Issue  13  of  the  proposal.  In 
that  issue  the  Agency  stated  incorrectly 
that  the  proposed  rule  required 
supported  scaffolds  and  scaffold 
components  to  be  inspected  for  visible 
defects  prior  to  each  workshift  and  after 
any  occurrence  which  could  affect  the 
scaffold's  structural  integrity.  The 
Agency  intended  ell  scaffolds  and 
scaffold  components  to  be  inspected  for 
visible  defects  prior  to  each  workshift. 
However,  proposed  paragraph 
§  1915.252(d)(3)  simply  e.xpresses  a 
preference  for  inspection  before  each 
use.  The  Agency  also  sought  public 
comment  on  whether  the  scaffold 
inspector  should  be  an  engineer,  a 
qualified  person,  or  a  capable  person. 

OSHA  received  three  comments  (Exs 
6-1,  6-3,  and  6-7)  in  response  to  Issue 
13.  Two  of  these  commenters  (Exs.  6-1 
and  6-3)  stated  that  the  proposed  rule 
uses  specification-oriented  language  and 
is  unnecessarily  restrictive,  and  that  a 
thorough  inspection  before  each 
workshift  would  be  impossible  and 
expensive.  These  two  commenters 
added  that  existing  rule  §  1915.71(b)(5). 
which  requires  that  scaffolds  be 
maintained  in  a  safe  and  secure 
condition  and  that  defective 
components  be  replaced,  is 
performance-oriented  and  has  caused 
the  industry  to  implement  effective 
programs  to  ensure  safe  scaffolds.  They 
recommended  the  retention  of  existing 
§  1915.71(b)(5).  and  that  proposed 
§  1915.252(d)(3)  not  be  included  in  the 
final  rule.  The  other  commenter  (Ex.  6- 
7)  stated  that  "(sJcafTolds  should  be 
inspected  by  a  capable  person  during 
and  immediately  after  the  system  is 
anchored.  Thereafter,  the  system  should 
be  inspected  daily  by  the  employees 
using  the  system."  TTiis  commenter 
added  that  the  proposed  frequency  of 


inspections  adequately  reflects  current 
shipyard  practices. 

OSHA  does  not  believe  that  proposed 
§  1915.252(d)(3)  is  unnecessarily 
restrictive.  To  the  contrarv',  OSHA  is 
concerned  that  proposed 
§  1915.252(d)(3)  and  existing 
§  1915.71fb)(5)  might  not  adequately 
address  the  hazards  associated  with  the 
use  of  unsafe  scaffolds.  Accordingly,  the 
Agency  seeks  public  comment  on  the 
adequacy  of  proposed  §  1915.252(d)(3), 
and  on  the  appropriateness  of  replacing 
proposed  §  1915.252(d)(3)  with  the 
foliow-ing  language,  which  is  the  same 
as  the  corresponding  proposed 
requirement  for  scaffolds  used  in  the 
construction  industr>'  (51  PR  42706, 
November  25,  1986)  except  that 
"competent  person"  has  been  changed 
to  "qualified  person"  (see  discussion  of 
Item  B.  above): 

(V)  Scaffolds  and  scaffold  components  shall 
be  inspected  for  visible  defects  by  a  qualified 
person  prior  to  each  work  shift,  and  after  any 
occurrence  which  could  affect  a  scaffolds 
structxirai  integrity. 

F.  Correction  to  Proposed 
§1915.252tb)(18)(iv) 

The  word  "not"  was  inadvertently 
dropped  from  paragraph 
§  1915.252(b)(18)(iv)  when  proposed 
subpart  N  was  published  in  the  Federal 
Register  (53  FR  48207.  November  29, 
1988).  Due  to  a  typographic  error, 
proposed  §  1915.252(b)(18)(iv)  read  as 
follows: 

(iv)  Ojur.terweights  shall  be  removed  from 
a  scaffold  until  the  scaffold  is  disassembled. 

The  preamble  discussion  for  proposed 
§  1915.252(b)(18)(iv)  (53  FR  48188) 
clearly  states  that  OSHA  intended  to 
prohibit  the  removal  of  counterweights 
until  the  scaffold  is  disassembled.  In 
addition,  the  Agency  notes  that  the 
corresponding  provision  in  proposed 
part  1926.  subpart  L 
(§  1926.451(b)(18)(iv))  states  that 
"countenA-eights  shall  not  be 
removed  *   *   *."  Proposed  paragraph 
§  1915.252(b)(18)(iv)  should  have  read 
as  follows: 

(iv)  &Dunterweights  shall  not  be  removed 
from  a  scaffold  until  the  scaffold  is 
disassembled  (emphasis  added). 

OSR.A  seeks  public  comment  on  the 
appropriateness  of  the  proposed 
provision  as  corrected. 

H.  Performance  of  Electric  Welding 
Operations  From  Suspension  Scaffolds 

OSHA  raised  the  issue  of  the 
regulation  of  electric  welding  on 
suspension  scaffolds  in  Issue  2  of  the 
NTRM  (53  FR  46197).  The  Agency  asked 
for  input  on  six  precautions  that  might 
reduce  the  possibility  of  the  welding 


current  arcing  through  the  wire  rope 
when  welding  is  performed  by 
employees  on  suspension  scaffolds. 
OSHA  received  only  one  response  to 
Issue  2.  That  commenter  (Ex.  6-7)  stated 
that  the  use  of  welding  equipment  on 
suspended  platforms  has  not  caused  any 
safety  hazards. 

On  the  issue  of  welding  work 
performed  while  on  scaffolds,  OSHA 
seeks  public  comment  on  the  following 
provisions  that  are  being  considered  for 
inclusion  in  the  final  rule.  These 
requirements  are  the  same  as  those 
found  in  section  6  2.9  of  ANSI  AlO.8- 
1988  except  that  in  paragraph  (b)  the 
term  "unit"  has  been  changed  to 
"scaffold"  so  that  the  language  clearly 
indicates  the  Agency's  intent. 

To  reduce  the  possibility  of  the  welding 
current  arcing  through  the  suspension  wire 
rope  during  the  course  of  welding  from 
suspension  scaffolds,  the  following 
precautions  shall  be  taken: 

(a)  An  insulated  thimble  shall  be  used  to 
attach  each  suspension  wire  rope  to  its 
hanging  support  (such  as  co.iiice  hook  or 
outrigger).  Excess  suspension  wire  rope  and 
any  additional  independent  lines  from 
grounding  shall  be  insulated. 

(b)  The  suspension  wire  rope  shall  be 
covered  with  insulating  materials  at  least  4 
feet  (1.22  m)  above  the  hoist.  In  the  event  a 
tail  line  exists  below  the  hoist,  it  shall  he 
insulated  to  prevent  contact  with  the 
platform.  The  portion  of  the  tail  line  that 
hangs  free  below  the  scaffold  shall  be  guided 
or  retained,  or  both,  so  that  it  does  not 
become  grounded. 

(c)  Each  hoist  shall  be  covered  with 
protective  cover  made  from  insulating 
materials 

(d)  In  addition  to  a  work  lead  attachment 
required  by  the  welding  process,  a  grounding 
conductor  shall  be  connected  from  the 
scaffold  to  the  structure  The  size  of  this 
conductor  shall  be  equal  to  or  greater  than 
the  size  of  the  welding  process  work  lead  and 
shall  not  be  in  series  with  the  welding 
process  or  the  work  piece. 

(e)  If  the  scaffold  grounding  lead  is 
disconnected  at  any  time,  the  welding 
machine  shall  be  shut  off. 

(f)  At  no  time  shall  an  active  welding  rod 
or  an  uninsulated  welding  lead  be  allowed  to 
contact  the  scaffold  or  its  suspension  system. 

Paragraph  (b)  above  addresses 
suspension  scaffolds  with  hoists  but 
does  not  specifically  address  non- 
adjustable  suspension  scaffolds  (i.e., 
scaffolds  that  do  not  have  hoists).  The 
Agency  believes  that  employees 
performing  welding  operations  from 
non-adjustable  suspension  scaffolds  are 
exposed  to  the  same  or  similar  hazards 
as  those  faced  by  employees  on 
adjustable  suspension  scaffolds. 
Accordingly,  the  Agency  seeks  public 
comment  on  the  following  issues: 

1.  Should  OSHA  require  that  wire 
ropes  on  non-adjustable  suspension 
scaffolds  from  which  employees  are 
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performing  welding  operations  be 
insulated  to  a  height  above  the  scaHold 
sufficient  to  prevent  accidental  contact 
between  the  ropes  and  an  active 
welding  rod  or  an  uninsulated  welding 
lead?  If  so,  what  should  that  height  be? 

2.  Should  OSHA  require  that  an 
insulated  thimble  or  equivalent  be  used 
to  attach  each  suspension  wire  rope  to 
the  platform  of  a  non-adjustable 
suspension  scaffold  used  for  welding 
operations? 

3.  What  other  measures  should  OSHA 
require  for  the  protection  of  employees 
performing  welding  from  suspended 
scaffolds? 

/.  Incorporation  of  Dockets  S-205,  S~ 
205A.  and  S-205B  (Part  1926,  Subpart 
L.  Scaffolds  Used  in  the  Construction 
Industry) 

On  November  25. 1986,  the  Agency 
proposed  to  update  the  requirements  for 
protection  of  employees  on  scaffolds 
used  in  construction  (part  1926,  subpart 
L,  51  FR  42680).  The  public  record  on 
scaffolds  used  in  construction  was 
reopened  on  March  29, 1993  (58  FR 
16509),  and  again  on  February  1, 1994 
(59  FR  4615).  The  proposed 
construction  industry  requirements  for 
scaffolds  were  generally  consistent  with 
those  proposed  for  shipyards  in  1988. 
The  construction  proposal  and  the  two 
notices  of  limited  reopening  generated 
pubhc  input  which  OSHA  is 
considering  as  the  Agency  drafts  the 
final  rule  for  scaffolds  covered  by  part 
1926,  subpart  L  Many  of  those  materials 
contain  relevant  information  or  raise 
scaffold-related  concerns  not  yet 
addressed  in  the  comments  on  part 
1915,  proposed  subpart  N.  The  Agency 
believes  tjhat,  in  developing  separate 
standards  for  the  construction  industry 
(part  1926)  and  for  the  shipyard 
industry-  (part  1915),  the  substance  of 
those  standards  should  be  consistent, 
except  where  there  are  demonstrable 
differences  in  scaffold  use  which  would 
justify  differences  in  coverage. 
Therefore,  OSHA  has  determined  that 
the  Agency  needs  to  consider  the 
information  generated  in  the  subpart  L 
rulemaking  when  the  Agency  drafts  the 
final  rule  for  scaffolds  in  the  shipyard 
industry.  In  addition,  OSHA  notes  that 
Docket  S-205B  also  contains  scaffold- 
related  materials  from  the  proposed 
general  industry  standard  for  walking 
and  working  surfaces  (Docket  S-041, 
part  1910,  subpart  D)  and  an  August, 
1993.  NIOSH  study  of  construction- 
related  fatalities  titled  Fatal  Injuries  to 
Workers  in  the  United  States,  1980- 
1989:  A  IDecade  of  Surveillance.  In  order 
to  assure  that  those  relevant  materials 
are  considered  by  both  the  Agency  and 
the  public  as  they  relate  to  sc^fold  use 


in  ^ipyards,  OSHA  is  incorporating 
pertinent  exhibits  from  the  construction 
industry  rulemaking  record  (Dockets  S- 
205,  S-205A.  and  S-205B)  into  the  part 
1915,  subpart  N  rulemaking  (Docket  S- 
047).  All  the  materials  incorporated 
from  subpart  L  will  be  idrintified  in  the 
subpart  N  docket  as  E.xhibit  8,  with 
attachments. 

/.  Cpsfs,  Benefits,  and  Technological 
Feanibility 

III  the  regul.itory  analysis 
accompanying  the  propo -.ed  rale 
published  in  the  Federal  Register  on 
November  29.  1988,  the  Agency 
identified  three  provisions  that  would 
impose  compliance  burdens:  (1) 
Roqiiiring  scaffolds  to  be  no  more  than 
14  inches  fro.m  the  vertical  work  area 
unless  there  was  a  guardrail  or  body  belt 
employed;  (2)  prohibiting  the  use  of 
ladders  on  top  scaffolds;  (3)  forbidding 
workers  to  ride  on  mobile  scaffolds 
unless  the  surface  to  be  driven  over  was 
free  of  hazards. 

The  Agency  requests  comments  from 
the  shipyard  industry  about  the  costs  of 
these  provisions,  other  provisions  in  the 
original  proposed  rule,  and  the  issues 
raised  in  this  notice,  especially  the  use 
of  interior  hung  scaffolds. 

In  order  to  update  the  rulemaking 
record,  the  Agency  solicits  information 
regarding:  (1)  The  annual  number  of 
accidents  (especially  falls)  that  occtir 
while  workers  are  engaged  in  erecting  or 
working  on  scaffolds;  (2)  the  annual 
number  of  workers  injured;  (3)  the 
severity  of  injuries;  and  (4)  the  causes  of 
accidents.  OSHA  also  solicits  comments 
regarding  the  extent  to  which  shipyard 
scaffold  accidents  will  be  avoided  by 
complying  witli  die  proposed  rule. 

The  Agency  also  requests  comments, 
with  supporting  information,  about  the 
technological  feasibility  of  applying  the 
proposed  standard,  including  die 
alternatives  set  out  in  this  notice,  to  the 
shipyard  industry. 

II.  Public  Participation 

Coni,Tif?n/s 

Written  comments  regarding  the 
materials  incorporated  into  the  subpart 
N  record  through  lliis  notice  must  be 
postmarked  by  June  13, 1994.  Four 
copies  of  theso  comments  must  be 
submitted  to  the  Docket  Office,  Dockjt 
No.  S-047A.  U.S.  Department  of  Labor, 
room  N-2625,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  (202)  219- 
7894.  All  materials  submitted  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Materials  previously 
submitted  to  the  Docket  for  this 
rulemaking  need  not  be  resubmitted. 


III.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safely  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.'C.  655),  section  41  of  the  Long-shore 
and  Harbor  Worker's  Compensation  Act, 
as  amended  (33  U.S.C.  941),  and  29  CFR 
part  1911. 

Signed  at  Washington,  IX:,  this  6th  day  of 

April,  1<594. 

Jo5pph  A.  Dear, 

Assistant  Secretary  of  Labor. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  361 
RIN  1820-AB12 

The  State  Vocational  Rehabilitation 
Services  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  meetings  and 
teleconferences. 

SUMMARY:  The  Assistant  Secretary 
announces  a  series  of  meetings  and 
teleconferences  to  discuss  a  preliminary 
draft  of  proposed  regulations  to 
implement  certain  provisions  of  the 
Rehabilitation  Act  of  1973,  as  amended 
by  the  Rehabilitation  Act  Amendments 
of  1992  and  1993  (the  Act). 

The  meetings  and  teleconferences  will 
allow  interested  parties  an  opportunity 
to  review  and  discuss  the  draft  proposed 
regulations  prior  to  the  publication  of  a 
fonnal  notice  of  proposed  rulemaking  in 
the  Federal  Register.  This  effort  is  part 
of  a  broader  initiative  to  be  more  open 
to  input  from  the  various  constituencies 
interested  in  the  programs  administered 
by  the  Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS). 

The  purpose  of  the  meetings  and 
teleconferences  is  to  invite  public 
comment  on  the  draft  proposed 
regulations,  especially  as  these 
regulations  interpret  or  clarify  statutory 
requirements  of  the  Rehabilitation  Act 
Amendments  of  1992  and  1993. 
DATES:  The  meetings  in  Washington, 
DC,  v>dll  be  held  on  April  19, 1994,  May 
12,  1994,  and  May  17, 1994.  The 
meeting  in  Chicago,  lUinois,  will  be 
held  on  April  26, 1994,  and  the  meeting 
in  Oakland,  Cahfomia,  will  be  held  on 
May  4,  1994.  An  additional  meeting 
may  be  held  on  May  5, 1994,  in 
Oakland,  California,  if  more  individuals 
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are  interested  in  participating  than  can 
be  accommodated  at  the  May  4  meeting. 

The  teleconferences  are  scheduled  to 
be  held  on  April  20, 1994,  May  13, 
1994,  and  May  18, 1994. 

All  written  comments  may  be 
received  on  or  before  May  27, 1994. 
ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Washington,  DC — Mary  Switzer 
Building,  room  3065,  330  C  Street,  S\V., 
Washington,  EKl. 

2.  Chicago,  Illinois — Palmer  House 
Hilton,  Conference  Center,  7th  Floor,  17 
E.  Monroe  Street,  Chicago,  Illinois. 

3.  Oakland,  California — Pare  Oakland 
Hotel,  1001  Broadway,  Oakland, 
California. 

Individuals  who  cannot  attend  the 
meetings  or  teleconferences  are  invited 
to  send  in  written  comments  regarding 
tlie  draft  proposed  regulations  and  the 
issues  identified  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice  to 
Howard  Moses,  Acting  Commissioner, 
RehabiUtation  Ser\'ices  Administration, 
400  Marj'land  Avenue,  SW.,  room  3028, 
Switzer  Building.  Washington,  DC 
20202-2531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  to  participate  in  the 
meetings  or  teleconferences  or  seeking 
additional  information  should  contact 
Beverlee  Stafford,  400  Maryland 
Avenue,  SW.,  room  3028,  Switzer 
Building,  Washington,  DC  20202-2531. 
Telephone:  (202)  205-9331.  Individuals 
who  use  a  telecomunications  device  for 
the  deaf  (TDD)  may  call  (202)  205-5538 
for  TDD  services. 

SUPPLEMENTARY  INFORMATION:  The  draft 
proposed  regulations  would  replace 
existing  regulations  under  34  CFR  part 
361  governing  The  State  Vocational 
Rehabilitation  Services  Program.  These 
draft  proposed  regulations,  however,  do 
not  include  the  provisions  relating  to 
order  of  selection  under  34  CFR  361.  Jp 
that  were  published  in  the  Federal 
Register  for  comment  on  July  16, 1993 
(58  FR  38482).  Final  regulations  relating 
to  the  order  of  selection  requirement 
will  be  published  as  a  separate 
document  later  this  year.  In  addition, 
these  draft  proposed  regulations  do  not 
implement  section  106  of  the  Act 
relating  to  evaluation  standards  and 
performance  indicators  for  The  State 
Vocational  Rehabilitation  Services 
Program.  Proposed  regulations 
implementing  section  106  will  also  be 
published  separately  for  public 
comment. 

Staff  from  OSERS  and  other  offices  of 
the  Department  of  Education  will  be 
available  at  the  meetings  and 
teleconferences  to  discuss  the  draft 
proposed  regulations  and  provide 


technical  assistance  and  clarification  of 
the  proposed  provisions.  Participants 
are  particularly  encouraged  to  express 
their  support  for  or  raise  concerns  about 
specific  sections  of  the  regulations  and, 
if  possible,  to  provide  alternative 
language  if  they  disagree  with  the 
wording  in  the  draft  proposed 
regulations. 

Availability  of  Copies  of  the  Draft 
Proposed  Regulations 

The  draft  proposed  regulations  can  be 
accessed  through  the  RSA  Bulletin 
Board  System  (BBS)  by  calling  one  of 
the  following  access  numbers;  (202) 
205-5574  (low  speed  modems)  or  (202) 
401-6147  (high  speed  modems,  9,600 
bps  or  faster).  If  you  experience  any 
difficulty  in  accessing  the  BBS,  please 
contact  either  John  Chapman  at  (202) 
205-9290  or  Teresa  Darter  at  (202)  205- 
8444,  co-system  operators  (sysops),  for 
assistance.  For  those  individuals  unable 
to  access  the  BBS,  copies  of  the  draft 
proposed  regulations  are  available  in 
regular  print,  large  print,  and  computer 
diskette  (WordPerfect  5.1  and  ASCII 
formats)  by  caUing  (202)  205-5482.  A 
limited  number  of  copies  in  braille  are 
also  available. 

Meeting  and  Teleconference 
Information 

The  Assistant  Secretary  encourages 
interested  parties  to  participate  in  one  of 
the  meetings  or  teleconferences.  There 
will  be  three  meetings  held  in 
Washington,  DC.  Additional  meetings 
will  be  held  in  Chicago,  Illinois,  and 
Oakland,  California.  There  will  be  three 
teleconferences  to  allow  individuals  to 
participate  who  cannot  travel  to  the 
meeting  sites.  Individuals  will  have  to 
reserve  a  space  for  the  meetings  or 
teleconferences.  Reservations  will  be 
accepted  on  a  first-come,  first-served 
basis.  Both  meeting  space  and 
teleconference  lines  are  limited.  Given 
the  level  of  response  expected, 
individuals  should  plan  on  participating 
in  only  one  meeting  or  teleconference 
and  should  make  reservations  as  soon  as 
possible.  When  making  reservations, 
individuals  must  indicate  the  need  for 
any  special  accommodations,  including 
sign  language  interpreters.  The  meeting 
rooms  and  proceedings  will  be 
accessible  for  individuals  with 
disabilities. 

The  meetings  in  Washington,  DC,  will 
be  held  on  April  19, 1994,  from  1  p.m. 
to  4  p.m.;  May  12, 1994,  from  9  a.m.  to 
12  noon;  and  May  17, 1994,  from  9  a.m. 
to  12  noon.  The  location  for  these  three 
meetings  is  the  Mary  Switzer  Building, 
room  3065,  330  C  Street.  SW., 
Washington,  DC.  For  reservations  for  the 


meetings  in  Washington,  DC,  please  call 
Beverlee  Stafford  at  (202)  205-9331. 

The  meeting  in  Chicago,  IlUnois,  will 
be  held  on  April  26, 1994,  from  9  a.m. 
to  4  p.m.,  at  the  Palmer  House  Hilton, 
Conference  Center.  7th  Floor,  17  E. 
Monroe  Street,  Chicago,  Illinois.  For 
reservations  for  the  meeting  in  Chicago, 
IlUnois,  please  call  Terry  Conour  at 
(312) 886-5372. 

The  meeting  in  Oakland,  California, 
will  be  held  on  May4.  1994,  ft-om  9  a.m. 
to  4:30  p.m..  at  the  Pare  Oakland  Hotel, 
1001  Broadway, -Oakland.  California. 
For  reservations  for  the  meeting  in 
Oakland,  California,  please  call  Jon 
Kissinger  at  (415)  556-3786. 

The  teleconferences  will  be  held  on 
April  20,  1994,  from  2  p.m.  to  3:30  p  m. 
(Eastern  time);  May  13, 1994,  from  2 
p.m.  to  3:30  p.m.  (Eastern  time);  and 
May  18, 1994.  from  2  p.m.  to  3:30  p.m. 
(Eastern  time).  A  total  of  17  sites  can  be 
connected  to  each  teleconference. 
Interested  individuals  are  encouraged  to 
gather  at  a  single  site  and  use  a  speaker 
phone  to  allow  a  maximum  number  of 
individuals  to  participate  on  each  call. 
Interested  individuals  can  call  Beverlee 
Stafford  at  (202)  205-9331  to  reserve  a 
line  for  one  of  the  three  teleconferences 
Information  on  how  to  access  the 
teleconferences  will  be  provided  when 
reservations  are  made. 

(Authority:  29  U.S.C.  701) 

Dated:  April  8, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sen'ices 

(FR  Doc.  94-8891  Filed  4-11-94;  8;45  am) 

BILLING  CODE  4000-01 -P-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-nAF22 

Schedule  for  Rating  Disabilities; 
Diseases  of  the  Ear  and  Other  Sense 
Organs 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rating  schedule  regarding  evaluation  of 
diseases  of  the  ear  and  other  sense 
organs.  This  amendment  is  necessary  in 
order  to  comply  with  a  General 
Accounting  Office  (GAO)  study,  which 
recommended  that  medical  criteria  in 
the  rating  schedule  be  reviewed  and 
updated.  The  intended  effect  is  to 
update  the  portion  of  the  Schedule  for 
Rating  Disabilities  pertaining  to  diseases 
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of  the  ear  and  other  sense  organs  to 
ensure  that  it  uses  current  medical 
terminology  and  unambiguous  criteria 
for  evaluating  these  disabilities  and 
reflects  recent  medical  advances. 

DATES:  Comments  must  be  received  on 
or  before  June  13, 1994.  Comments  will 
be  available  for  public  inspection  until 
Jime  21, 1994.  This  change  is  proposed 
to  be  effective  30  days  after  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  EX:  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170.  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  June  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Roberts,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  advance  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  May  2,  1991.  we 
received  comments  and  suggestions 
from  VA  medical  doctors  and  VA  Rating 
Specialists. 

The  comments  included  suggestions 
that  we  delete  several  diagnostic  codes, 
include  diagnostic  codes  for  additional 
conditions,  and  change  evaluation 
criteria  for  a  number  of  conditions.  We 
have  considered  all  of  these  suggestions 
and  implemented  several  as  explained 
in  the  following  proposal. 

If  medical  terminology  in  the  rating 
schedule  is  outdated,  it  is  difficult  for  a 
rating  specialist  to  accurately  associate 
medical  evidence  with  the  proper 
evaluation  criteria.  For  that  reason,  we 
propose  to  update  the  medical  terms 
which  identify  diseases  of  the  ear  so 
that  the  schedule  uses  the  most  common 
terms. 

In  addition  to  publishing  an  advance 
notice  of  proposed  rulemaking,  we  also 
contracted  with  an  outside  consuhant  to 
recommend  changes  to  the  evaluation 
criteria  to  ensure  that  the  schedule  uses 
current  medical  terminologv  and 
unambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occurred 
since  the  last  review.  The  consultant 
convened  a  panel  of  non-VA  specialists 
to  review  that  portion  of  the  rating 
schedule  dealing  with  hearing  and  ear 


conditions  in  order  to  formulate 
recommendations. 

We  are  proposing  to  adopt  many  of 
the  recommendations  the  contractor 
submitted.  Some  recommendations, 
however,  addressed  areas  other  than 
evaluation  criteria,  such  as  percentage 
evaluations  and  frequency  of 
examinations.  Since  these  suggestions 
are  clearly  beyond  the  scope  of  the 
contract  and  deal  with  issues  which 
would  affect  the  internal  consistency  of 
the  entire  rating  schedule  rather  than 
one  section,  we  have  generally  not 
adopted  them. 

We  propose  to  change  the  terminology 
describing  several  of  the  conditions  in 
this  section  for  clarity  and  to  reflect 
current  medical  terminology.  Under 
diagnostic  code  6201,  the  term  "otitis 
media,  catarrhal,  chronic"  is  outdated 
and  we  propose  to  replace  it  with 
"chronic  otitis  media,  with  effusion 
(serous  otitis  media)."  Similarly, 
"chronic  otitis  externa"  is  the  medically 
preferred  term  for  "auditory  canal, 
disease  of  and  we  propose  to  use  it  as 
the  heading  for  diagnostic  code  6210. 
Meniere's  syndrome  (diagnostic  code 
6205)  is  often  referred  to  as 
"endolymphatic  hydrops"  and  we 
propose  to  add  this  designation  in 
parenthesis  to  the  heading  of  this 
diagnostic  code.  When  first  included  in 
the  rating  schedule,  the  term  "chronic 
labyrinthitis"  under  diagnostic  code 
6204  was  used  to  indicate  pathology 
affecting  organs  of  equilibrium.  That 
term,  however,  is  not  used  in  current 
medical  practice;  these  conditions  are 
currently  described  as  vestibular 
disorders.  For  this  reason,  we  propose  to 
change  the  heading  of  code  6204  to 
"peripheral  vestibular  disorders."  Since 
the  word  "neoplasm"  cormotes  a 
pathological  abnormality  better  than  the 
terra  "new  growth."  we  propose  to 
substitute  that  word  under  diagnostic 
codes  6208  and  6209.  which  pertain  to 
malignant  and  benign  conditions, 
respectively. 

A  number  of  grammatical  elements 
are  useful  in  eliminating  ambiguity  and 
ensuring  that  the  schedule  presents 
rating  criteria  as  precisely  as  possible. 
We  ere  proposing  editorial  changes, 
primarily  of  syntax  and  punctuation, 
throughout  this  portion  of  the  schedule. 
These  changes  are  intended  to  clarify 
the  rating  criteria  and  represent  no 
substantive  amendment. 

Section  4.85  describes  the  use  of 
tables  VI  and  Via  in  the  evaluation  of 
hearing  impairment.  Table  VI  is  a  chart 
of  average  puretone  decibel  losses  and 
speech  discrimination  percentages,  with 
conversion  to  Roman  numeral 
designations  where  the  values  intersect. 
Table  Via  assigns  Roman  numeral 


designations  to  ranges  of  average 
puretone  decibel  loss  without  regard  to 
speech  discrimination.  The  Roman 
numeral  designations  derived  from 
tables  VI  or  Via  for  each  ear  are  then 
transferred  to  Table  VII  and  combined  to 
yield  diagnostic  codes  and  disability 
percentages  from  0  to  100.  Higher 
numeric  designations  equate  to  a  higher 
disability  percentage.  Currently  table 
Via  is  reserved  for  cases  of  language 
impairment  or  inconsistent  test  results, 
and  table  VI  is  used  in  all  other  hearing 
loss  ratings. 

Based  on  research  and  statistical 
studies  conducted  by  the  Veterans 
Health  Administration,  we  propose  the 
addition  of  two  new  provisions  to 
§4.85.  The  first  new  provision, 
designated  as  §  4.85(d),  directs  that  the 
rating  specialist  choose  the  higher 
Roman  numeral  designation  derived 
from  table  VI  or  Via  whenever  puretone 
thresholds  in  four  of  five  specified 
testing  frequencies  (500, 1000,  2000, 
3000,  and  4000  Hertz  (Hz))  are  55 
decibels  hearing  level  (dBHL)  or  more. 
While  results  of  speech  discrimination 
tests  with  this  type  of  hearing  loss  in  a 
controlled  setting  are  often  near  normal, 
they  do  not  reflect  the  true  extent  of 
difficulty  understanding  speech  in  the 
everyday  work  environment,  even  with 
the  use  of  hearing  aids.  Table  Via, 
which  measures  pure  tone  loss  only, 
will  be  used  as  an  alternative  to  the 
combination  of  speech  discrimination 
and  pure  tone  scores  for  this  particular 
configuration  of  hearing  loss,  but  only  if 
it  results  in  a  higher  evaluation. 

The  second  new  provision  (§  4.85(e)) 
directs  that  the  rating  specialist  choose 
the  higher  Roman  numeral  designation 
derived  from  table  VI  or  Via  when 
puretone  thresholds  are  30  dBHL  or  less 
at  frequencies  of  1000  Hz  and  below, 
and  are  70  dBHL  or  more  at  2000  Hz. 
The  rating  specialist  will  then  elevate 
the  Roman  numeral  designation  to  the 
next  higher  number.  This  type  of 
hearing  loss  is  an  extreme  handicap  in 
the  presence  of  any  environmental 
noise,  and  often  cannot  be  overcome  by 
the  use  of  hearing  aids.  It  is  therefore 
appropriate  to  assign  the  next  higher 
numeric  designation  in  order  to 
compensate  for  this  outcome.  The 
intended  effect  of  these  two  new 
provisions  is  to  fairly  and  accurately 
assess  the  hearing  disabilities  of 
veterans  as  reflected  in  a  real  life 
industrial  setting  and  is  thus  a 
liberalization  of  the  current  version  of 
this  section  of  the  Schedule. 

Table  VII  currently  includes  a 
footnote  indicating  entitlement  to 
special  monthly  compensation  when  the 
criteria  for  a  100  percent  evaluation  are 
met.  Entitlement  to  special  monthly 
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compensation  under  38  CFR  3.350(a) 
(38  U.S.C.  1114(k))  for  total  deafness  is 
only  one  of  many  instances  in  which 
hearing  loss  is  a  factor  in  establishing 
special  monthly  compensation.  Because 
the  criteria  for  entitlement  to  special 
monthly  compensation  contained  in  38 
CFR  3.350  are  extremely  complex,  we 
propose  to  delete  the  footnote  in  favor 
of  a  note  following  §  4.85  directing 
rating  specialists  to  refer  to  §  3.350 
when  evaluating  any  claim  for  impaired 
hearing  to  determine  whether  the 
veteran  is  entitled  to  special  monthly 
compensation.  We  beheve  that  this  will 
be  more  effective  than  the  footnote  in 
ensuring  complete  review  for  special 
monthly  compensation. 

Sections  4.86,  4.86a,  and  4.87 
currently  deal  with  tests  to  evaluate 
hearing  loss,  evidence  of  hearing  loss 
other  than  puretone  and  controlled 
speech  audiometry,  and  the  definition 
of  impaired  auditory  acuity.  All  three  of 
these  provisions  are  closely  related  to 
the  evaluation  of  hearing  loss  and 
should  be  included  in  one  section.  We 
propose  to  state  that  the  evaluations  are 
designed  to  measure  best  uncorrected 
hearing,  reflecting  the  accepted  testing 
method  of  measuring  heeuing  without 
hearing  aids  in  place.  We  therefore 
propose  to  reorganize  this  material  so 
that  it  is  contained  in  a  single  section, 
§  4.86,  and  to  delete  §  4.86a.  Section 
4.87a  has  been  redesignated  as  §  4.87. 

Suppurative  otitis  media  is  currently 
classified  under  diagnostic  code  6200, 
and  mastoiditis  under  diagnostic  code 
6206.  Since  mastoiditis  is  often  a 
complication  of  suppurative  otitis 
media,  we  propose  to  include 
mastoiditis  under  diagnostic  code  6200 
and  delete  diagnostic  code  6206. 
Cholesteatoma  is  another  condition 
associated  with  suppurative  otitis 
media,  and  we  propose  to  include  it 
under  diagnostic  code  6200  as  well. 

The  diagnosis  of  "otitis  interna," 
(diagnostic  code  6203),  is  archaic  and 
the  medical  advice  we  received 
indicates  it  is  no  longer  a  recognized 
category  of  disability.  For  this  reason, 
we  propose  to  delete  diagnostic  code 

6203  from  the  schedule  and  to  rate  the 
symptoms  attributed  to  this  condition 
under  peripheral  vestibular  disorders, 
code  6204. 

We  propose  to  amend  the  NOTE 
which  currently  follows  diagnostic  code 

6204  to  state  that  objective  findings 
supporting  the  diagnosis  of 
disequilibrium  are  required  prior  to  the 
assignment  of  any  compensable 
evaluation.  This  requirement  will 
preclude  the  use  of  purely  subjective 
symptoms  as  the  exclusive  basis  for 
payment  of  compensation.  The  words 
"severe,"  "moderate"  or  "mild"  now 


precede  the  evaluation  criteria  for 
compensable  evaluations  under 
diagnostic  codes  6204  and  6205.  These 
descriptions  do  not  materially  help  to 
explain  or  clarify  the  specific  evaluation 
criteria  they  precede.  For  that  reason, 
we  propose  to  delete  these  labels. 

Tne  evaluation  criteria  under  the 
diagnostic  code  for  Meniere's  disease 
(6205)  currently  require  "frequent 
episodes"  for  an  evaluation  of  100 
percent.  We  propose  to  clarify  this 
ambiguous  requirement  by  specifying 
that  such  attacks  must  occur  more  than 
once  weekly  for  this  level  of  disability 
since,  in  our  judgment,  such  frequency 
would  most  reasonably  constitute  total 
disablement.  We  also  propose  to  include 
the  criteria  of  dea&iess  to  the  60  percent 
evaluation,  since  this  is  a  common 
symptom  of  the  disease. 

The  current  evaluation  criteria  for  loss 
of  auricle,  code  6207,  are  unclear 
because  they  do  not  specify  the  extent 
of  loss  required  to  qualify  for  the 
various  evaluation  levels.  We  propose  to 
revise  the  criteria  to  indicate  that  the  30 
percent  evaluation  requires  complete 
loss  of  one  auricle  and  that  the  50 
percent  evaluation  requires  complete 
loss  of  both.  This  is  consistent  with  the 
current  instructions  for  the  10  percent 
evaluation  which  require  a  quantifiable 
loss  of  one-third  or  more  of  one  auricle. 

Because  of  the  likelihood  of  serious 
disablement  and  the  severe  side  effects 
which  chemotherapy  and  radiation 
treatment  produce  in  the  average 
person,  we  propose  to  assign  a  100 
percent  evaluation  under  the  diagnostic 
code  for  malignancies  (6208),  with  the 
total  evaluation  continuing  after  the 
cessation  of  surgical.  X-ray, 
antineoplastic  or  other  theraputic 
procedure.  We  propose  to  continue  the 
total  evaluation  under  this  code 
indefinitely  after  treatment  is 
discontinued,  and  to  examine  the 
veteran  six  months  thereafter.  If  the 
results  of  this  or  any  subsequent 
examination  warrant  a  reduction  in 
evaluation,  the  reduction  would  be 
implemented  under  the  provisions  of  38 
CFR  3.105(e).  This  method  has  the 
advantage  of  offering  the  veteran  timely 
notice  of  any  proposed  action  and, 
under  the  provisions  of  38  CFR  3.105(e), 
the  opportunity  to  present  evidence 
showing  that  the  action  should  not  be 
taken.  This  is  consistent  with  evaluation 
of  malignancies  which  we  have 
proposed  in  other  parts  of  the  Schedule. 

The  evaluation  for  benign  neoplasms 
of  the  ear  (diagnostic  code  6209) 
currently  instructs  the  rater  to  evaluate 
the  condition  based  on  impairment  of 
function,  with  a  minimum  evaluation  of 
10  percent.  Likewise,  there  is  an 
instruction  to  add  10  percent  to  the 


evaluation  for  residuals  of  maUgnant 
new  grovrths.  We  propose  to  delete 
these  minimum  evaluations.  Advances 
in  reconstructive  surgerj*  have  reduced 
the  disability  associated  with  this 
condition  and  loss  of  function  is  the 
most  accurate  way  of  evaluating  the 
residuals  of  this  condition.  Since  any 
disability  sufficient  to  warrant  a 
compensable  evaluation  would  be  noted 
on  VA  examination,  a  minimum 
evaluation  is  no  longer  appropriate. 

The  evaluation  for  tinnitus  (diagnostic  . 
code  6260)  currently  requires  that  the 
condition  be  "persistent"  in  order  to 
qualify  for  a  10  percent  evaluation. 
Tinnitus  is  a  subjective  sensation 
which,  under  certain  circumstances, 
comes  and  goes.  The  word  "persistent" 
suggests  a  meaning  of  constant,  and  we 
propose  to  replace  it  with  "recurrent," 
meaning  that  the  tinnitus  might  not 
always  be  present,  but  that  it  does 
return  at  regular  inter\als.  Requiring 
that  tinnitus  be  "recurrent"  will  allow  a 
realistic  evaluation  of  the  typical 
disablement  from  this  condition. 

Tinnitus  can  be  caused  by  a  number 
of  conditions,  including  injuries,  acute 
diseases  and  drug  reactions. 
Compensable  evaluation  for  persistent 
tinnitus  is  currently  restricted  to 
conditions  caused  by  head  injury, 
concussion  or  acoustic  trauma.  Since 
the  severity  of  disablement  from 
tinnitus  does  not  depend  on  its  origin, 
we  propose  to  eliminate  the  restriction 
that  tinnitus  result  from  trauma,  and 
provide  instead  for  a  compensable 
evaluation  whenever  tinnitus  is 
recurrent.  We  also  propose  to  remove 
reference  to  diagnostic  code  8046 
(cerebral  arteriosclerosis),  and  to  remove 
reference  to  tinnitus  under  diagnostic 
code  6204  (peripheral  vestibular 
disorder)  in  order  to  allow  separate 
evaluations  for  tinnitus  when  caused  by 
cerebral  arteriosclerosis  and  ppripheral 
vestibular  disorder. 

No  change  is  proposed  in  6,  4.87b, 
which  provides  evaluations  for  loss  of 
smell  (diagnostic  code  6275)  and  taste 
(diagnostic  code  6276)  except  uording 
changes  in  the  NOTE  following,  for 
claritv.  and  redesignation  of  the  section 
as  §  4'.87a. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605fb), 
this  amendment  is  exempt  from  the 
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initial  and  final  regulatory  flexibility 
analysis  requirements  of  §§  603  and  604. 

This  regulation  is  subject  to  review 
under  Executive  Order  12866. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 
Approved:  June  23,  1993. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

Editorial  note:  This  document  was 
received  at  The  Office  of  the  Federal  Register 
April  6,  1994. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILrriES 

Subpart  B — Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

2.  Section  4.85  is  revised  to  read  as 
follows: 

§4.85    Evaluation  of  hearing  Impairment 

(a)  Examinations  will  be  conducted 
using  a  controlled  speech 
discrimination  test  together  with  a 
puretone  audiometry  test.  The 
horizontal  rows  in  Table  VI  represent 
levels  of  speech  discrimination 
determined  from  the  controlled  speech 
discrimination  test.  The  vertical 
columns  in  Table  VI  represent  levels  of 
puretone  decibel  loss  determined  from 
the  puretone  audiometry  test.  The 
Roman  numeral  designation  of  impaired 


efficiency  (I  through  XI)  is  determined 
at  the  point  where  the  horizontal  row 
(percentage  of  speech  discrimination) 
and  the  vertical  column  (puretone 
decibel  loss)  intersect.  For  example, 
with  70  percent  speech  discrimination 
and  average  puretone  decibel  hearing 
loss  of  64,  the  Roman  numeral 
designation  is  V.  Each  ear  will  be 
evaluated  separately. 

fb)  The  percentage  evaluation  will  be 
deiermined  from  Table  VII.  The 
horizontal  row  of  Roman  numeral 
designations  represents  the  ear  having 
the  better  hearing  and  the  vertical 
column  the  Roman  numeral 
designations  for  the  ear  having  the 
poorer  hearing.  The  percentage  of 
disability  and  the  diagnostic  code  are 
located  at  the  point  where  the  row  and 
column  intersect.  For  example,  if  the 
better  ear  (horizontal  row)  has  a  Roman 
numeral  designation  of  "V"  and  the 
poorer  ear  (vertical  column)  has  a 
Roman  numeral  designation  of  "VII," 
the  row  and  column  intersect  where  the 
percentage  evaluation  is  30  percent  and 
the  diagnostic  code  is  6103. 

(c)  Table  Via  provides  Roman 
numeral  designations  based  solely  on 
puretone  decibel  hearing  loss  averages. 
It  is  for  application  when  the  Chief  of 
the  Audiology  Clinic  certifies  that 
language  difficulties  or  inconsistent 
speech  discrimination  scores  make  the 
combined  use  of  puretone  decibel 
hearing  loss  and  speech  discrimination 
inappropriate. 

(d)  When  puretone  thresholds  in  any 
four  of  the  frequencies  500, 1000,  2000, 
3000,  and  4000  Hertz,  are  55  decibels 
hearing  loss  or  more,  the  rating 
specialist  will  select  the  Roman  numeral 
designation  from  either  Table  VI  or 
Table  Via,  whichever  permits  the  higher 


Roman  numeral  designation.  Each  ear 
will  be  evaluated  separately. 

(e)  When  puretone  thresholds  are  30 
decibels  hearing  loss  or  less  at 
frequencies  of  1000  Hertz  and  below, 
and  are  70  decibels  heaiing  loss  or  more 
at  2000  Hertz,  the  rating  specialist  will 
select  the  higher  Roman  numeral 
designation  from  either  Table  VI  or 
Table  Via,  and  then  elevate  the  Roman 
numeral  designation  selected  to  the  next 
higher  Roman  numeral.  Each  ear  will  be 
evaluated  separately. 

Note:  When  evaluating  any  claim  for 
impaired  hearing,  refer  to  §  3.350  of  this 
chapter  to  determine  whether  the  veteran 
may  be  entitled  to  special  monthly 
compensation  due  either  to  deafness  itself,  or 
deafness  or  partial  deafness  in  combination 
with  other  specified  disabilities. 

3.  Section  4.86  is  revised  to  read  as 

follows: 

§  4.86  Auditory  acuity,  hearing  aids,  and 
evidence  other  than  puretone  audiometry 
and  controlled  speech. 

(a)  For  Department  of  Veterans  Affairs 
purposes,  "impairment  of  auditory 
acuity"  means  the  organic  loss  of  the 
ability  to  hear  speech. 

(b)  The  evaluations  derived  from  this 
schedule  are  designed  to  measure  the 
best  residual  uncorrected  hearing. 
Examinations  comparing  hearing  with 
and  without  hearing  aids  are 
unnecessary. 

(c)  When  the  medical  evidence 
necessary  to  establish  service- 
connecUon  for  hearing  loss  predates  the 
use  of  puretone  audiometry  and 
controlled  speech,  service-connection 
will  be  determined  under  the  provisions 
of  §§  4.85  through  4.87  of  this  part  as  in 
effect  on  December  17,  1987. 

BILLING  CODE  8320-01-P 
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TABLE  VI 

Numeric  Designation  of  Hearing  Impairment 
A>erage  Puretone  Decibel  Loss 


0-41 

42^9 

50-57 

58-65 

66-73 

74-81 

82-89 

90-97 

98' 

92-100 

I 

I 

I 

II 

II 

II 

III 

III 

IV 

84-90 

II 

11 

II 

[II 

III 

111 

IV 

IV 

IV    i 

76-82 

III 

III 

IV 

■  V 

IV 

V 

V 

V 

V 

68-74 

IV 

IV 

V 

V 

VI 

VI 

VII 

VII 

VII 

60-66 

V 

V 

VI 

VI 

Vll 

VII 

VIll 

VIII 

VIII   , 

1 

52-58 

VI 

VI 

VII 

Vll 

VIII 

VIII 

VIII 

VIII 

IX 

44-50 

VII 

VII 

VIII 

VIII 

VIII 

IX 

IX 

IX 

X 

36-42 

vm 

VIII 

VIII 

IX 

IX 

IX 

X 

X 

X 

0-34 

LX 

X 

Xi 

XI 

XI 

XI 

XI 

XI 

XI 

0-il 


42-48 


II 


49-55 


III 


56-62 


IV 


---       TABLE  Via 
Average  Puretone  Decibd  Loss 

63-69  70-76  77-83  W-90 


VI 


VII 


VIII 


91-97 


IX 


98-104 


105- 


XI 


] 


Numeric  Designation 
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TABLE  VII 

Percentage  Evaluations  for  Hearing  Impairment 
(with  diagnostic  codes) 


XI 


90  1    SO 


(6109) 

(61UiS) 

1 

1 

■ 

IX 

i 
1  80 

j  (6108) 

-0 
(610-) 

> 

'  (6106) 

VIII 

-0 
(610') 

60 

1  (6106) 

i 

50 
(6105) 

50 
(6105) 

VIl 

60 

(6106) 

60 
(6106) 

50 
(6105) 

40 
(6104) 

40 

(6104) 

VI 

50 

(6105) 

50 
(6105) 

40 

(6104) 

40 
(6104) 

30 
(6103) 

30 
(6103) 

V 

40 

(6104) 

40 

(6104) 

40 

(6104) 

30 
(6103) 

30 
(6103) 

20 

(6102) 

20 
(6102) 

IV 

30 
(6103) 

30 

(6103) 

30 

(6103) 

20 

(6102) 

20 
(6102) 

20 
(6102) 

10 
(6101) 

10 
(6101) 

111 

20 

(6102) 

20 
(6102) 

20 

(6102) 

20 
(6102) 

20 
(6102) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

0 
(6100) 

11 

10 
(6101) 

10 
(6I0I) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

10 
(6101) 

0 

(6100) 

0 
(6100) 

0 

(6100) 

1 

10 
(6101) 

10 
(6101) 

0 
(6100) 

0 
(6100) 

0 
(6100) 

0 

(6100) 

0 
(6100) 

0 

(6100) 

0 

(6100) 

0 

(6100) 

0 
(6100) 

XI 


X 


IX 


BILLWKS  CODE  8320-01-0 


VIII  VII  VI 

Poorer  Ezr 


IV 


III 


II 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday,  April  12,  1994  /  Proposed  Rules 


17301 


§  4.86a    [Removed] 

4.  Section  4.86a  is  removed. 

5.  Section  4  87  is  revised  to  read  as 
follows. 

§  4.87    Schedule  of  ratings — ear. 


Diseases  of  the  Ear 

6200  Chronic  suppurative  otitis 
media  including  cholesteatorra 
or  mastoiditis 

During  suppuration  

Note:  Loss  of  heanng  shall  fc»e 
separately  rated  and  combined. 

6201  Chronic  otitis  media  w'th  ef- 
fusion (serous  otitis  media) 

Rate  loss  of  heanng. 

6202  Otosclerosis 
Rate  loss  of  hearing. 

6204  Peripheral  vestibular  dis- 
orders 

Dizziness  and  occasional  stagger- 
ing   

Occasbnal  dizziness 

Note:  Objective  findings  supporting 
the  diagnosis  of  vestibular  dis- 
equilibrium are  required  tsefore  a 
compensable  evaluation  can  be 
assigned  urxjer  this  code.  Loss 
of  heanng  or  suppuration  shall 
be  separately  rated  and  com- 
t>ined. 

6205  Meniere's  syndrome 
(endolymphatic  hydrops)  Deaf- 
ness with  attacks  of  vertigo  and 
cerebellar  gait  occurring  more 
than  once  weekly 

Deafr>ess  with  attacks  of  vertigo 
and  cerebellar  gait  occurring 
once  a  week  or  less  

Deafness  with  occasional  vertigo  ... 

6207  Loss  of  auricle. 

Complete  loss  of  txjth  

Complete  loss  of  one  

Deformity  of  one,  with  toss  of  one- 
third  or  nrxjre  of  the  substance  ... 

6208  f^alignant  neoplasm  of  the 
ear,  (other  than  skin  only)  

Note:  Following  \he  cessation  of 
surgical.  X-ray.  antineoplastic  or 
other  therapeutic  procedure,  the 
rating  of  100  percerrt  shall  con- 
tinue with  a  mandatory  VA  ex- 
amination at  ttie  expiration  of  six 
months.  Any  change  in  evalua- 
tion based  upon  that  examina- 
tion shall  be  sutiject  to  tf>e  provi- 
sions of  §3.105(6)  of  this  chap- 
ter. If  ttiere  has  been  no  local  re- 
currence or  metastasis,  rate  on 
residual  Impairment  of  function. 

6209  Benign  neoplasms  of  the 
ear,  (other  than  skin  only) 

Rate  on  impairment  of  furx;tion 

6210  Chronic  otitis  externa  swell- 
ing, dry  and  scaly  or  serous  dis- 
cfiarge  arx)  Itching  requiring  fre- 
quent arxj  prolonged  treatment  .. 

6211  Tympanic  membrane,  per- 
foratkxi  of 

6260    Tinnitus,  recurrent 


Rating 


10 


30 
10 


100 

60 
30 

50 
30 

10 

100 


10 

0 
10 


6.  Section  4.87a  is  revised  to  read  as 
follows; 

§  4.87a    Schedule  of  ratings — other  sense 
organs. 

6275  Sense   of   smell,   complete 

loss 10 

6276  Sense    of   taste,    complete 

loss 10 

Note:  These  ratings  wiil  be  assigned  only 
if  there  is  an  anatomical  cr  pathological  basis 
for  theccr-dition 

§  4.87b    [Removed] 

7.  Section  4.87b  is  removed. 

(FR  Doc.  54-8555  Filed  4-11-94;  8  45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 

IOPPTS-62105B;  FRL-4765-2] 

Asbestos;  Withdrawal  of  Rulemaking 
for  Exemption  from  Ast>estos  Ban  on 
Manufacture,  Processing  and 
Distribution  In  Commerce 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY;  EPA  has  decided  to  withdraw 
the  proposed  rulemaking  to  exempt 
Omega  Phase  Transformations,  Inc. 
(Omega)  from  processing  prohibitions  in 
the  Asbestos  Ban  and  Phaseout  (ABPO) 
Rule  and  not  to  initiate  rulemaking  in 
response  to  a  similar  petition  from 
Vitrifix.  Lnc.  (Vitrifix).  Omega  and 
Vitrifix  had  petitioned  EPA  for 
e.xemptions  from  the  ABPO  Rule  for 
thermal  processes  that  convert  asbestos- 
containing  waste  material  into  non- 
asbestos  glass,  and  EPA  had  agreed  to 
initiate  rulemaking  to  exempt  such 
processes  from  the  ABPO  Rule.  EPA 
issued  a  Notice  of  Proposed  Rulemaking 
in  the  Federal  Register  of  June  2,  1992, 
to  grant  an  exemption  to  Omega  for  its 
vitrification  process.  EPA  has  since 
decided  that  thermal  conversion 
processes  that  destroy  asbestos  are  not 
prohibited  by  the  ABPO  Rule. 
Accordingly,  the  exemption  rulemaking 
is  unnecessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mattheisen,  Chemical 
Mcinagement  Division  (Mail  Code  7404). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460,  Telephone:  202-260-7363. 

SUPPLEMENTARY  INFORMATION: 


i.  Background  and  Discussion 

In  the  Federal  Register  of  July  12. 
1989  (54  FR  29460).  EPA  issued  the 
ABPO  Rule  at  40  CFR  763.160-763.179 
under  section  6  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2605,  to 
prohibit,  at  staged  inter\als.  the 
manufacture,  importation,  processing 
and  distribution  in  commerce  of  several 
categories  of  asbestos-containing 
products  identified  in  the  ABPO  Rule. 
One  banned  category  is  "new  uses  of 
asbestos."  which  is  defined  in  the  ABPO 
Rule  as  "commercial  uses  of  asbestos 
not  identified  in  §  763.165  the 
manufacture,  importation  or  processing 
of  which  would  be  initiated  for  the  first 
time  after  August  25.  1989"  (40  CFR 
763.163).  "New  uses  of  asbestos"  are 
banned  by  the  ABPO  Rule  after  August 
27.  1990  (40  CFR  763.165(a].  763.167(a). 
and  763.169(a)). 

On  October  18,  1991,  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit,  in  Corrosion  Proof  Fittings  v. 
EPA.  947  F2d  1201  (5th  C'ir..  1991), 
vacated  and  remanded  most  of  the 
ABPO  Rule.  The  ban  on  "new  uses  of 
asbestos"  is  unaffected  by  the  Court's 
remand  and  remains  in  effect.  For  a 
more  complete  discussion  of  the 
decision  in  Corrosion  Proof  Fittings  v. 
EPA.  see  58  FR  58964,  November  5, 
1993. 

The  ABPO  Rule  specifies  that 
applications  for  exemptions  for  new- 
uses  of  asbestos  will  be  treated  as 
petitions  to  amend  the  ABPO  Rule 
pursuant  to  section  21  of  TSCA  (15 
U.S.C.  2620)  (See  54  FR  29464,  July  12. 
1989  and  40  CFR  763.173.)  Section  21 
of  TSCA  proNides,  in  part,  that  any 
person  may  petition  EPA  to  initiate  a 
proceeding  for  the  issuance, 
amendment,  or  repeal  of  a  rule  issued 
under  TSCA  section  4,  6,  or  8.  The 
petition  must  set  forth  the  facts  which 
it  claims  establish  the  need  for  the 
action.  EPA  is  required  to  grant  or  deny 
the  petition  within  90  days  after  filing. 
If  EPA  grants  the  petition,  EPA  must 
promptly  commence  an  appropriate 
rulemaking  (15  US.C.  2620(a)). 

The  ABPO  Rule  also  establishes 
general  requirements  for  submission  of 
data  that  are  needed  for  EPA  decisions 
on  all  exemption  applications, 
including  those  submitted  as  section  21 
petitions  (40  CFR  763.173).  Petitioners 
must  submit  evidence  which 
demonstrates,  among  other 
requirements,  that  the  proposed 
manufacture,  importation,  processing, 
distribution  in  commerce,  and  use,  as 
proposed,  will  not  present  an 
unreasonable  risk  of  injury  to  himian 
health  (40  CFR  763.173(d)(l)(ix)). 
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Li  response  to  requests  for 
clarification  of  the  ABPO  Rule  from  the 
State  of  California  (September  29,  1989) 
ar-c!  Ompga  (October  13,  1989)  with 
resppct  to  "processes  that  transform 
asbestos  into  asbestos-free  material" 
EPA  »~ei.p<jnded  th'.t  "processing  for 
comni'Tciol  psirposcs  asbestos- 
containine  material  (ACM)  by 
vitxifitftion.  or  other  transformatijn 
prot:evs«s,  was  a  'new  use"  within  thf 
lifianiP.g  nt  the  [ADPO  Rule]." 
Thprefui-e  it  was  subject  to  'he  Rule  and 
to  the  exemption  application  procedures 
oii'lined  in  the  Rule.  EPA  also  noted 
that  the  .'\BFO  Rule  "does  not  reculaie 
disposal  activities"  and: 

oppralions  that  transform  asbestos- 
containing  materials,  as  defined  in  40  CFK 
Gl  141,  mto  nonasbestos  material  solely  for 
disfxisal.  (as  an  alternative  disposal  method 
under  the  asbestos  NESILAP  regulations), 
would  be  subject  to  the  disposal 
riHiuirements  at  40  CFR  61.151  or  61.152,  or 
any  final  standards  revising  the  asbti<;tas 
NESR\P  under  40  CFR  61.155. 

(Letter  to  State  of  California,  Department 
of  Health  Services,  dated  March  29. 
1990.  See  also,  letter  to  Omega,  dated 
March  30,  1990).  The  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
Standard  for  Operations  that  Convert 
Asbestos-containing  Waste  Material  info 
Non-asbestos  (Asbestos- free)  Material 
(the  Asbestos  NESHAP  Standard)  went 
into  effect  in  November  1990  (40  CFR 
61.155). 

On  October  9, 1990.  Omega  submitted 
a  TSCA  section  21  petition  to  EPA 
requesting  an  exemption  from  the  ABPO 
Rule's  "new  use"  prohibitions  in  order 
to  operate  its  vitrification  process  at  a 
location  in  California.  Omega's 
proposed  process  converts  ACM  (e.g., 
demolition  debris  from  asbestos 
abatement  projects)  into  glass.  Omega 
proposed  to  sell  the  glass  as  aggregate 
for  paving  material,  among  other  uses. 
In  addition,  the  metal  ingots  produced 
from  the  molten  metal  waste  by-product 
would  be  sold  as  scrap  metal.  The 
Omega  vitrification  process  is  a 
modification  of  glassmaking  technology 
which  would  utilize  high  temperatures 
over  2000  °F  to  melt  the  asbestos  fibers. 
Evaluation  of  the  Omega  process  for  the 
proposed  rule  indicates  that  when 
asbestos  is  exposed  to  temperatures  over 
2000  °F,  the  needle-like  structure  of 
a.sbestos  fibers  breaks  down  to  form 
amoqiiious  mohcn  glass  and  asbestos 
fibers  are  destroyed.  The  Omega  petition 
was  followed  by  a  section  21  petition 
from  Vitrifix,  Inc..  on  November  26, 
1990.  An  earlier  feasibility  test 
conducted  by  Vitrifix  for  EPA's  Office  of 
Air  Quality  Planning  and  Standards 
demonstrated  that,  under  the  test 
conditions  utilizing  high  temperatures 


over  2000  "F.  ACM  waste  material  was 
converted  into  non-asbestos  material. 

EPA  granted  Omega's  and  Vifrifix's 
section  21  petitions  on  January  7, 1991 , 
aiid  February  20,  1^J91,  respectively, 
indicating  its  intont  to  initiate 
riiK\aiaki;igs  v.nde:  TSCA  section  6  to 
amend  tho  ABPO  Ry.]e  to  allow  Omi'gi 
af.  J  Vitr.i'.x  to  op.'rate  their  proposed 
vitrification  upcnitions. 

On  June  2.  IMZ  (57  FR  23183).  EPA 
is.-,i.f^d  d  proposal  to  am^nd  the  ABPO 
Riile  to  allow  viti-firation  by  Omega. 
EPA  nevc^r  issued  a  proposed  rale  to 
alicw  viirification  by  Vitrifix.  FP.-\  h.ts 
reached  the  ccn-r.bision,  as  expUmed 
below,  th^t  therm  il  processes  that 
ccnvert  asbestos  into  non-asbestos 
material  are  not  governed  by  the  ABPO 
Rule.  It  was  not  the  intent  of  she  ADPO 
Rule  to  regulate  proces.ses  that 
permanently  remove  asbestos  from  the 
environment.  Ratner,  the  objective  was 
to  pre\.'ent  introduction  of  new  asbestos 
into  the  environment. 

IL  Interpretation 

The  ABPO  Rule  specifically  prohibits 
"processing  for  any  use"  an  asbestos- 
containing  product  listed  in  40  CFR 
763.165,  including  "new  uses  of 
asbestos"  (40  CFR  763.157).  The  ABPO 
Rule,  however,  does  not  prohibit 
disposal  or  processing  for  disposal. 
Because  thermal  conversion  operations 
destroy  asbestos  fibers,  such  operations 
constitute  processing  for  disposal  and 
do  not  constitute  use  of  asbestos  as 
contemplated  by  the  ABPO  Rule,  and 
ane.  therefore,  not  regulated  by  the 
ABPO  Rule.  EPA  is  revising  its  initial 
response  on  tho  issue  of  vitrification  (as 
sot  forth  in  EPA's  MarcJi  29,  1990,  letter 
to  the  State  of  California)  to  reconcile 
the  function  of  these  operations  with  the 
intent  of  the  Rule. 

This  interpretation  is  consistent  with 
EP.^'s  overall  intent  when  it 
promulgated  the  ABPO  Rule.  In  general, 
EPA  developed  the  ABPO  Rule  to  Hmit 
the  introduction  or  continued  marketing 
of  additional  asbestos  products,  rather 
than  to  regulate  disposal  of  products 
thfit  were  already  in  use  when  the  ABPO 
Rule  was  issued.  In  keeping  with  tho 
overall  objective  to  reduce  entry  of 
asbestos  into  commerce  and  into  the 
environment,  the  ABPO  Rule  does  not 
prohibit  other  di<^tribution  activities 
undertaken  solely  to  dispose  of  asbestos, 
(see  generally  40  CFR  763.163). 

In  some  situations,  thermal 
conversion  operations  may  still  be 
subjtM:t  to  the  ABPO  Rule,  if  the  end 
product  contains  asbestos  that  has  not 
been  converted  into  glass,  for  example, 
and  the  end  product  is  used  for  any 
purpose,  the  operation  would  be  subject 
to  the  prohibition  against  processing  for 


use  in  §  763.167  of  the  ABPO  Rule.  In 
that  case,  an  exemption  would  be 
necessary  to  engage  in  the  activity. 

As  building  materials  deteriorate,  or 
as  buildings  are  rrnovatod  or 
d'jinolished,  much  of  this  asbestos  wast'! 
will  r^jquiro  dispos?.!.  in  a  national 
survey  of  a'^hestns-conirining  friable 
materials  in  buildings,  conducted  in 
1984.  EIM  estimated  that  approximately 
20  percent  of  all  buildings  have  some 
asbestos-containing  friable  materials. 
EPA  huther  eslimated  that  buildings 
targeted  in  the  survey  contained 
approximately  1.2  billion  square  feet  of 
sprayed-  or  trowelled-on  ACM  (in  an 
estimated  range  of  18,000  to  365,000 
buildings),  and  tliat  approximately  16 
percent  (or  between  239,000  •  888,000 
buildings)  contain  asbestos  pipe  and 
boiler  insulation.  EPA  also  estimates 
that  approximately  31,000  schools 
contain  asbestos.  [Asbestos  in  Buildings 
-  A  National  Survey  of  Asbestos- 
Containing  Friable  Materials  -  EPA 
Publication  No.  560/5-64-006.  October 
1984,  EPA  Docket  No  OPPTS-62105).  In 
addition  to  building  materials,  asbestos 
is  a  component  of  automotive  brakes. 
clutches  and  transmission  components. 
as  well  as  other  commercial  and 
industrial  friction  materials  which  are 
eventually  discarded  for  disposal  after 
the  com.ponents'  useful  life.  The 
magnitude  of  asbestos  waste  requiring 
disposal  will  place  an  increasing 
economic  burden  on  society  as  landfill 
capacity  decreases. 

By  converting  asbestos  into  glass, 
vitrification  provides  an  alternative  to 
land  disposal  of  asbestos  waste  and 
produces  a  commercially  useful  non- 
asbestos  product.  Vitrification  avoids 
costs  of  landfiUing  and  of  health  costs 
associated  with  exposure  to  asbestos 
waste.  These  costs  could  include  a 
substantial  burden  on  the  individual 
and  society,  including  medical  costs  of 
treating  asbestos-related  diseases 
resulting  from  exposure  to  asbestos 
throughout  the  life  cycle  of  asbestos 
products  and  disposal  of  asbestos  waste. 
The  asb-estos  vitrification  process 
destroys  asbestos  and  eliminates  any 
risk.s  from  asbestos  exposure  which 
occur  in  the  disposal  and  landfill  stages 
of  the  asbestos  fiber  life  cycla. 

III.  Asbestos  Regulations 

Several  existing  regulations  provide 
protection  against  asbestos  exposures 
and  releases  from  asbestos  conversion 
operations  if  such  facilities  are 
established.  Owners  or  operators  of 
facilities  that  intend  to  commence 
operations  to  convert  asbestos- 
containing  waste  material  into  non- 
asbestos  material  are  subject  to  permit 
and  performance  requirements  under 
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the  Asbestos  NESHAP  Standard  and  to 
certain  reporting  requirements  under 
several  other  EPA  regui^ions.  In 
addition,  such  companies  would  be 
subject  to  the  worker  protection 
requirements  of  the  Occupational  Safety 
and  Health  Admimslration  (OSHA)  or  of 
OSHA-approved  state,  or  EPA  asbestos 
worker  protection  standards. 

The  Asbestos  MESHAP  Standard  was 
established  as  an  alternative  to  land 
disposal  of  asbestos  waste  (S5  FR  48406, 
November  20. 1990).  The  Standard 
establishes  permit  and  performance 
requirements,  incl'jding  a  requiirement 
to  obtain  EPA  approval  to  construct  a 
facility,  as  vrell  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  Dming  normal 
operations,  a  company  must 
demonstrate  by  laboratory  analysis  that 
ACM  is  completely  destroyed,  if 
laboratory  testing  reveals  that  the  output 
material  contains  asbestos,  the  company 
must  reprocess  the  ACM,  tw  dispose  of 
it  as  asbestos-containing  waste  material 
according  to  40  CFR  61.15a  Continuous 
monitoring  requirements  are  also 
imposed  under  §61.155  of  the  Asbestos 
NESHAP  Standard.  The  Standard  is 
designed  to  ensure  th*t  there  are  no 
visible  air  emissions  and  that  the  output 
material  contains  no  asbestos. 

Asbestos  thermal  disposal  facilities 
may  also  be  subject  to  public  disclosure 
and  notification  requirements  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  (42  U.S.C. 
11001  11050).  Among  other  things. 
EPCRA  requires  emergency  notification 
of  any  release  of  1  pound  or  more  of 
friable  forms  of  asbestos  to  the 
appropriate  State  Emergency  Response 
Commission  and  Local  Emergency 
Planning  Committee.  Section  313  of 
EPCR,^  requires  submission  of  Toxics 
Release  Inventory  (TRI)  reports  to  EPA 
and  designated  State  officials,  including 
the  amount  of  the  toxic  chemical 
entering  each  environmental  medium, 
such  as  air  and  water,  annually. 
Asbestos  thermal  disposal  facilities 
would  be  SJjbject  to  section  313  of 
EPCR.^  only  if  ihey  fall  within  the 
Standard  Industrial  Cld.ssification  (SIC) 
codes  20-39,  they  employ  the  equivalent 
of  10  fuU  time  employees,  and  they 
manufacture,  process,  or  otherwise  use 
a  listed  toxic  che.Tiical  in  excess  of  the 
TRI  reportirg  ihresholds.  Conversion  of 
material  containing  friable  forms  of 
asbestos  into  non-asbestos  glass  that  is 
distributed  in  commerce  is  subject  to 
section  313  reporting  if  the  facility 
otherwise  meets  the  SIC  Code  and 
threshold  requirements.  Under  the 
Pollution  Prevention  Act  of  1990  J42 
U.S.C.  13101-13109),  facilities  that  are 
required  to  file  a  TRI  report  under 


EPCRA  sectioD  313  must  indude  with  it 
certain  additional  information  about 
toxic  chemical  source  reduction  and 
recychng.  Under  the  Comprehensive 
Emergency  Response,  Compensation 
and  Liability  Act  (CERCLA).  certain 
releases  must  also  be  reported  to  the 
National  Response  Center  and 
advertised  in  local  newspapers  (42 
U.S.C.  9663.  9611  (g)). 

Asbestos  thermal  disposal  facilities 
are  also  subject  to  OSHA,  EPA,  or  State 
laws  for  occupational  exposiur  to 
asbestos  in  the  workplace  (see  e.g..  29 
CFR  part  1910  and  1926  and  40  CFR 
763.120-763.125).  These  laws  all  set 
permissible  exposure  limits  to  asbestos 
and  establish  required  work  practices  to 
protect  workers. 

Asbestos  thermal  disposal  facilities 
must  also  obtain  construction  approval 
from  other  appropriate  Federal,  State 
and  local  authorities. 

rv.  Administrative  Record 

EPA  has  established  a  record  of  those 
documents  EPA  considered  in 
addressing  Omega's  and  Vitrifix's 
petitions.  The  record  consists  of 
documents  located  in  the  file  designated 
by  docket  control  number.  OPPTS- 
62105  located  at  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  A  pubhc  version  of  the  record, 
without  any  confidential  business 
information,  is  available  in  the  TSCA 
NCIC  for  reviewing  and  copying  from 
noon  to  4  p.m..  Monday  through  Friday, 
excluding  legal  hohdays,  at  EPA 
headquarters,  Rm.  E-G102.  401  M  St.. 
S\V..  Washington,  DC  20460. 

V.  Conclusion 

EPA  hereby  withdraws  the  proposed 
rule  entitled  Proposed  Exemption  fi-om 
Asbestos  Ban  on  Manufacture. 
Processing,  and  Distribution  in 
Commerce  issued  ^me  2,  1992  (57  FR 
23183). 

List  of  Subjects  in  Part  763 

Environmental  protection. 
Administrative  practice  and  procedure. 
Asbestos,  Confidential  business 
information,  Hszardous  substances. 
Imports,  Lntergovemmental  relations, 
Lribelir.g.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Schools. 

Dated:  Apr.]  5,  1994. 
Carol  Vf.  Browner, 

Administrator. 

[FR  Doc.  94-8734  Filed  4-11-94;  8:45  ami 
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Great  Lakes  PKotage  Rate 
Methodology 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  mlemiiking 
and  hearing 


StJMMARY:  The  Coast  Guard  proposes  to 
amend  the  Great  Lakes  Pilotage 
Regtilations  by  estabhshing  new 
procedures  for  determining  Great  Lakes 
pilotage  rates,  and  revising  the  financial 
reporting  requirements  mandated  for 
Great  Lak.es  pilot  associations.  The 
proposed  methodology  would  adopt 
methods  which  have  proven  effective  in 
rateraaking  methodologies  used  by 
regulators  of  other  public  service 
industries.  This  notice  of  proposed 
rulemaking  (NPRM)  does  not  propose  a 
change  to  the  existing  Great  Lakes 
pilotage  rates  and  charges,  but  proposes 
to  standardize  the  methodology  by 
which  those  rates  would  be  determined 
in  the  future. 

DATES:  Comm.ents  must  be  receix-ed  on 
or  before  July  11, 1994 

A  public  Hearing  will  be  held  on  May 
20,  1994.  Details  regarding  the  place  aiid 
time  of  this  hearing  are  discussed  below 
under  "Request  for  Comments." 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2/3466)  (CGD  92-072), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SVV..  Washington.  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  hohdavs. 
The  telephone  number  is  (202)  267- 
1477.  Comments  on  coilection  of 
information  requirements  must  also  be 
mailed  to  the  Oif:ce  f-flnformation  and 
R'"guiatory  Affairs.  Office  of 
Management  a.nd  Budget.  725  17th 
SlrtHJt  NW..  Wdshmgicn.  DC  20503. 
ATTN:  Desk  Officer,  US.  Coast  Guard. 

The  Executive  SecrPtacy  maintains  the 
public  docket  for  this  rJemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  avxildbie  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarten;. 

As  discussed  below  undiT  "Request 
for  Comments."  the  Coast  Guard  mtends 
to  conduct  a  puWic  hearing  regarding 
this  NPRM.  The  pubhc  heanng  will  be 
held  in  room  769  of  the  Federal 
Building.  1240  E  9th  Street.  Cleveland. 
OH  44199. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  A.  Poyer,  Project  Manager,  Office 
of  Marine  Safety,  Security  and 
Environmental  Protection,  (G-MVP/12), 
room  1210,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SVV., 
Washington.  DC  20593-0001,  (202)  267- 
6249. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  argmnents.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(COD  92-072)  and  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
lill  comments  and  attachm.ents  be 
submitted  in  an  unbound  format 
suitable  for  cop\ing  and  electronic 
filing.  If  not  practical,,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  intends  to  conduct  a 
public  hearing  on  May  20.  1994  in  room 
769  of  the  Federal  Building,  1240  E.  9th 
Street,  Cleveland.  OH  44199.  The 
hearing  will  begin  at  9  a.m..  and  last 
until  all  comments  have  been  heard,  or 
until  5  p.m.,  whichever  is  earlier.  The 
purpose  of  this  hearing  is  to  gather 
information  relating  to  this  rulemaking 
and  to  permit  rej^ponses  by  interested 
persons  to  material  filed  in  this  docket. 

Drafting  Information 

The  principd  persons  involved  in 
drafting  this  rale  are:  Mr.  Scott  A.  Poyor. 
F'rojt>ct  Moncger,  Office  of  Marine 
S(::ft;ty,  Security  and  Environmental 
Protection,  Mr.  Da'.id  Richards.  Project 
Consaltant.  Department  of 
Transportation  (IXjT)  Office  of 
International  Aviation,  and  Mr. 
Nicholas  Grasselli,  Project  Counsel, 
Office  of  Chief  Counsel. 

Backgroutid  and  Purpose 

Under  the  Great  Lakes  Pilotage  Act  of 
19b0  (Pub.  L.  86-555,  46  U.S. C.  9301  et 
scq.),  vessels  of  the  United  States 
operating  on  register  and  foreign  vessels 
must  engage  a  U.S.  or  Canadian 
registered  pilot  when  traversing  the 
waters  of  the  Great  Lakes.  The  Great 
Lakes  Pilotage  Act,  as  amended,  vests 
the  Secretary  of  Transportation  with 
responsibility  for  setting  pilotage  rates. 


The  Great  Lakes  Pilotage  Act  49  U.S.C. 
9303  provides  that  the  Secretary  shall 
prescribe  by  regulation  rates  and 
charges  for  pilotage  services,  giving 
consideration  to  the  public  interest  and 
the  costs  of  providing  the  services.  This 
authority,  except  for  the  authority  to 
enter  into,  revise  or  amend 
arrangements  with  Canada,  has  been 
delegated  to  the  Commandant  of  the 
Coast  Guard  by  49  CFR  1.46  (a). 

Currently,  the  navigable  waters  of  the 
Great  Lakes  are  di\'ided  into  eight 
pilotage  areas.  United  States  registered 
pilots,  along  with  their  Canadian 
counterparts,  provide  pilotage  services 
in  arras  1.2.4,  5.  6.  7.  and  8.  Pilotage 
area  3  (the  Weiland  Canal)  is  currently 
a  wholly-Canadian  area  where  only 
Canadian  pilots  provide  str\'ices. 
Pilotage  areas  2.  4.  B,  and  8  are 
"undesignated  waters."  Pilotage  areas  1, 
5.  and  7  are  "designated  waters."  Pilots 
are  required  to  direct  navigation  of 
vessels  in  designated  waters.  Pilots  are 
required  to  be  on  board  and  available  to 
direct  navigation  in  undesignated 
waters.  The  seven  U.S.  pilotage  areas  are 
grouped  together  into  three  pilotage 
districts.  District  1  consists  of  areas  1 
and  2.  District  2  consists  of  areas  4  and 
5.  District  3  consists  of  areas  6,  7.  and 
8.  Each  district  has  its  own  pilot 
association. 

Section  9305  of  the  Pilotage  Act 
provides  that  the  Secretary  of 
Transportation,  subject  to  the 
concurrence  of  the  Secretary  of  State, 
may  make  agreements  with  the 
appropriate  agency  of  Canada  to 
prescribe  joint  or  identical  rates  and 
chargt^s.  The  latest  Memorandum  of 
Arrangements  between  Canada  and  the 
Lir.Jted  States  specifies  that  the 
Se(a-et<ir)'  of  Trsnspo.rtation  and  the 
Minister  of  Transport  will  arrange  for 
the  establishment  of  regulations 
imsosing  identical  rales.  In  the  past, 
coasult.iiions  resulted  in  nominally 
identical  U.S.  and  Canadian  rates.  Not 
only  are  generally  uniform,  rates 
required  by  the  agree.-nent  with  Cenada. 
but  th->y  are  also  important  from  the 
standpoint  of  predictable  costs  for 
visfcels  requiring  pilotage.  However, 
there  are  differences  in  the  cost  bases 
and  in  the  operating  organizations  of  the 
U.S.  and  Canadian  pilots,  particularly 
with  regard  to  pilot  compensation. 
These  differences  need  to  be  taken  into 
account  in  reaching  identical  U.S.  and 
Canadian  rates.  Therefore,  the  proposed 
methodology,  like  its  predecessor, 
would  not  translate  directly  into  new- 
rates,  but  rather  would  form  the  basis 
for  proposals  to  be  negotiated  with 
Canada. 

On  December  7.  1988.  the  Department 
of  Transportation  published  the  Great 


Lakes  Pilotage  Study  Final  Report  (1988 
DOT  Pilotage  Study).  The  study 
revealed  weaknesses  in  accounting  for 
the  expenses  incurred  by  the  pilot 
associations  and  the  need  to  formally 
establish  the  factors  used  in  establishing 
pilotage  rates.  On  April  25. 1990,  the 
Coast  Guard  published  a  final  rule  (55 
FR  17580)  establishing  improved  audit 
requirements  and  general  guidelines 
and  procedures  to  be  followed  in 
ratemaking  (CGD  92-072),  In  May,  1990, 
the  Inspector  General  (IG)  for  the 
Department  of  Transportation  initiated 
an  audit  of  Coast  Guard  oversight  of 
Great  Lakes  pilotage.  The  final  report  of 
the  audit  (Audit  of  the  U.S.-'Coar.t 
Guard's  Oversight  and  Management  of 
the  Great  Lakes  Pilotage  Program), 
detailing  further  issues  affecting  the 
basis  for  Great  Lakes  pilotage  rates,  was 
issued  on  December  14, 1990. 

On  August  2, 1991 ,  Q  DOT  Task  Force 
was  formed  to:  (1)  Develop  an  interim 
rate  adjustment;  and  (2)  establish  a  new 
pilotage  ratemaking  methodology.  On 
June  5,  1992.  an  interim  rate  increase 
was  published  (CGD  89-104).  This  rate 
adjustment  was  designed  to  increase  the 
revenue  received  by  the  pilots,  pending 
development  of  a  permanent  rate 
methodology. 

Copies  of  any  of  the  published 
material  listed  above  may  be  obtained 
by  contacting  Mr.  Scott  A.  Poyer,  as 
indicated  in  FOR  FURTHER  INFORMATION 
CONTACT. 

Discussion  of  Proposed  Amendments 

This  NPRM  proposes  a  new 
methodology  for  setting  pilotage  rates 
on  the  Great  Lakes.  This  NPRM  would 
replace  the  general  guidelines  of  the 
existing  methodology,  set  forth  in  46 
CFR  Part  404,  with  more  detailed  and 
specific  steps  to  be  followed  when 
setting  Great  Lakes  Pilotage  rates.  It 
would  also  m.ake  correlative  changes  to 
the  accounting  and  reporting 
requirem^ents  set  forth  in  45  CFR  part 
403. 

This  NPRM  would  not  change  the 
currt- nt  Great  l^kes  pilotage  rates  and 
charges  contained  in  46  CFR  401.400- 
401.428.  This  NTRM  proposes  to  change 
the  m.elhodology  by  which  those  rates 
would  be  determined  during  Great 
Lakes  pilotage  ratemaking  proceedings. 

In  summary,  the  proposed  ratemaking 
methodology  would  provide  that  the 
Director  of  Great  Lakes  Pilotage  (the 
Director),  determine  the  timing  for 
reviews  of  pilotage  rates.  Interested 
parties  would  be  able  to  petition  the 
Director  for  a  review  at  any  time. 
However,  the  Director  would  decide, 
under  applicable  law,  if  a  review  is 
warranted.  If  the  Director  determined 
that  a  review  is  warranted,  he  or  she 


Federal  Register  /  Vol  59.  Ng  70  /  Tuesday:  April  12.  1994  /  Proposed  Rpfes 


17305 


would  accomplish  this  review  by 
following  the  steps  detailed  in  this 
rukmaking. 

Basically,  these  steps  involve  the 
projection  of  operating  expenses 
(incliiding  pilot  compensation)  and 
revenues  (using  the  current  rate 
schedule),  based  on  the  anticipated 
demand  for  pilotage  services,  by 
pilotage  area  for  the  succeeding 
navigation  period.  Interest  expense  on 
the  debt  of  the  pilot  organizations,  and 
allowances  for  federal  income  taxes  and 
the  capital  ini'tsted  in  the  pilot 
organizations  would  be  subtracted  from 
this  projected  operating  profit  or  loss. 
Ideally,  projected  revenues  received 
under  the  existing  rate  schedule  would 
be  sufficient  to  cover  projected 
operating  expenses,  interest,  and 
allowances. 

If  a  rnte  adjustment  appeared 
warranted,  the  Director  would  calculate 
a  new  hourly  rate  schedule  for  basic 
pilotage  service  in  each  pilotage  area  by 
dividing  the  sum  of  Uie  projected  costs 
(operating  expenses,  interest  expense, 
and  tax  and  return  allowances)  by  the 
projected  hours  of  pilotage  service.  The 
Coast  Guard  would  publish  any 
proposed  rate  adjustments  in  a  N'FR.M 
inviting  comments  on  the  changes.  That 
NPRM,  and  any  subsequent  comments 
on  it,  would  then  fonn  the  basis  for 
negotiations  on  pilotage  rates  between 
the  United  States  and  Canada,  Once 
these  negotiations  resulted  in  an 
agreement  to  change  pilotage  rates,  the 
Coast  Guard  would  publish  a  rule 
establishing  a  new  r^te  schedule. 

This  NPRM  also  proposes  to  change 
the  financial  r'-portir.g  requirements  for 
pilot  associations  to  more  closelv 
comport  to  ni'emakir.g  needs.  The 
proposed  changes  to  the  reporting 
requirements,  while  an  integral  p-jrt  of 
the  ratemaking  process,  should  be 
considered  independently  from  any 
proposed  ratemaking  provisions.  This 
NPRM  alsa  proposes  to  add  a 
certification  requirement. 

The  proposals  contained  in  the 
discussion  section  of  this  preamble  are 
presf  nted  in  two  parts.  Part  A  of  this 
section  discusses  proposed  revisions  to 
the  rulemaking  niethodology.  Part  B 
addresses  proposed  revisions  to  the 
financial  reporting  requirements.  The 
order  of  discussion  in  this  preamble 
diffeis  from  the  order  of  presentation  in 
the  H'gulations.  The  revisions  to  die 
ratemaking  methodology  are  discu.ssed 
first  because  an  understanding  of  the 
methodology  is  important  to  an 
understanding  of  the  proposed  changes 
to  the  finaiKial  reporting  requirements, 
and  because  the  changes  to  the 
proposed  methodology  are  more 


extensive  than  th«  changes  to  the 
financial  reporting  requirements. 

Adoption  of  Public  Service  Rate 
Methodology 

The  Pilotage  Act  (46  U.S.C.  9303) 
pro'.-ides,  in  part,  that  the  rates  and 
charges  for  pilotage  services  shall  be  fair 
and  c-quifable.  giving  due  consideration 
to  the  pubLc  interest  and  the  reasonable 
cost  and  expense  of  providing  and 
maintaining  such  facilities  and 
arrangem.ents  as  arc  required  for  the 
efficient  performance  of  pilotage 
services. 

Because  the  provision  of  service  by 
the  pilot  organizations  contains  many  of 
the  characteristics  and  requirements  of 
a  public  utility,  this  NPRM  proposes  to 
employ  basic  utility  ratemaking 
procedures  in  setting  pilotage  rates  and 
charges.  Basic  utility  ratemaking 
concepts  include  the  non- 
discriminatory treatment  of  users, 
operational  and  economic  efficiency 
through  the  use  of  ratemaking 
standards,  and  other  general  public 
policies. 

This  NPRM  describes  the  general 
fin,incial  structure  of  public  service 
retes  and  proposes  to  apply  this 
structure  to  the  three  U.S  pilot 
organizations  providing  pilotage 
services  on  the  Great  Lakes,  with  several 
economic  standards  applied  to  cost 
elements  and  specific  apphcation  and 
dosigaation  of  revenue  categories. 

1.  General  Public  Senice  Rate  Structure 
end  Definitions 

Public  service  rates  are  generally 
drfined  rates  with  established  economic 
standards,  most  often  based  upon  an 
allov.ed  return  on  investment.  Shown 
below  is  a  basic  structure  for  such  rates: 

Public  Service  Rate  Structure 
Using  Rate  of  Return  Standards 


Uoe 

Descrjptioo 

1 

Adjusted    Operating     Reve- 

nue. 

2.  less  

Adjusted  Operating  Experrse. 

3.  equai3  

Adjusted     Operating     Profit 

(Loss). 

4.  less 

Adjusted  Interest  Expense. 

5.  equals  

A-Jiusted     Eafnirqs     Betora 

Taj(. 

6.  less  

Federal  Tax  AKowance. 

7.  equals  

Net  iiTcome. 

8 _ 

Return  Dement  (Net  Income 

plus  Interest). 

9.  divided  by  .. 

Investment  Base  (Separatefy 

determined). 

10.  equals  

Return  on  tr>vestment.(ROt). 

This  NPRM  defines  the  elements  of 
this  basic  structure  for  Great  Lakes 
Pilotage  Rates  below. 


1 .  Adjusted  Operating  Revenue: 
Adjusted  Operating  Revenue  is  the  sum 
of  all  operating  revenues  received  by  the 
pilot  organizations  for  their  pilotaee 
services,  less  re\enues  frrim  ancillary 
pilotage  services  that  are  offset  ig.iinst 
operating  expenses,  discussed  below. 

2.  Adjusted  Operating  Expense: 
Adjusted  Operating  Expense  is  the  sum 
of  all  operating  expenses  incurred  by 
the  pilot  organizations  for  iheir  pilotage 
services,  less  the  sum  of  all  disallowed 
expense's,  d.scussed  belcw. 

3.  Adjusted  Operating  Profit  [Lossj: 
Adjusted  Operating  Profit  (Loss)  is  the 
Adjusted  Opemting  Revenue,  less  the 
Adjusted  Operating  Expense. 

4.  Adjusted  interest  Expense: 
Adjusted  Interest  Expense  is  the 
reported  pilot  association  interest 
expervse  on  operations,  adjusted  to 
exclude  any  interest  expense 
attributable  to  non-pilotage  operations. 

5.  Adjusted  Earnings  Before  Tax: 
Adjusted  Earnings  Before  Tax  is  the 
Adjusted  Operating  Profit  (Loss),  less 
the  Adjusted  Interest  Expense. 

6.  Federal  Tax  Allowance:  The 
Federal  Tax  Allowance  is  the  Federal 
statutory  tax  on  Earnings  Before  Tax,  for 
those  pilot  organizations  subject  to 
federal  tax. 

7.  Adjusted  Set  Income:  Adjusted  Net 
Income  is  the  Adjusted  Earnings  Before 
Tax.  less  the  Federal  Tax  Allowance. 

8.  Return  Element.  The  Return 
Element  is  the  Adjusted  Net  Income, 
plus  Adjusted  Interest  Expense.  The 
return  element  can  be  considered  the 
sum  of  the  return  to  equity  capital  (the 
net  income)  and  the  return  to  debt  (the 
interest  expense).  Both  interest  expense 
and  net  income  must  be  summed  to 
determine  the  return  to  the  combiruKi 
debt  and  equity  investment,  below. 

9.  In\-estment  Base:  The  Investment 
Base  is  the  net  cipital  invested  in  the 
pilot  organization,  including  both  equity 
and  debt.  Should  capital  be  invested  in 
other  than  pilotage  opor.itions.  that 
capital  and  reldt<^d  revenues  and 
expenses  would  be  excluded  from  the 
rate  base.  The  investment  base  is 
defined  below. 

10.  Return  on  Investment:  The  Return 
on  Investment  (ROI)  is  the  Return 
Element,  divided  by  the  Invcftmmt 
Base,  and  expressed  as  a  percent. 

Putting  a(  tual  data  into  the  format 
describ<?d  above  would  pt-nerate  the 
pilot  organizations'  actual  financial 
performance  for  a  past  period.  This 
.NPRM  proposes  to  establi-h  prospective 
rates,  however,  and  th^r^fore  propose 
several  addition. i!  rr^gulatory 
adjustments.  These  adjustments  include 
establishing  a  prospective  return  to 
investment,  adjusting  for  inflation,  and 
projecting  the  need  for  pilotage  sen,  ices. 
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These  adjustments  are  described  in  Part 
A. 

2.  Investment  Base 

The  Investment  Base  is  the  recognized 
capital  investment  in  the  useful  assets 
employed  by  the  pilot  groups.  In 
general,  it  is  the  sum  of  available  cash 
and  the  net  value  of  real  assets,  less  the 
value  of  land.  This  NPRM  proposes  to 
establish  the  investment  base  through 
the  use  of  the  balance  sheet  accounts,  as 
amended  by  material  supplied  in  the 
Notes  to  the  Financial  Statement, 
discussed  below.  Below  are  the 
accounts  and  methodology  this  NPRM 
proposes  to  use.  The  account  numbers 
are  taken  from  the  accounting  revisions 
in  Part  B. 

Construction  of  Investment  Base 


Account  No. 

Description 

Recognized  assets: 
+10999  __ 

Total  current  assets 

-29999  

+20100    

Total  current  liabilities 

Current  notes  pay- 
able 

Total  property  and 
equipment  (Net) 

Land 

Total  other  assets 

♦13999  

-12000  

+15000  

Non-fecognized  as- 
sets: 
+11999      

Total  recognized 
assets 

Total  investments 

and  special  funds 

Total  Non-recog- 
nized assets 

Tclal  Recognized  a.'^d  NorvRecognized  Assets 
Recognized  sources 


ot  f'jrxJs: 
+39999  .... 


+26000 
+20100 

+24500 


►26100-5-:0 


Non-Recognized 
sources  o<  funds: 

+26600  

♦26800  


+27000 
+27200 


Total  stockholders 
equity 

Long-term  debt 

Current  notes  pay- 
able 

Advances  from  affili- 
ated companies 

Long-term  obliga- 
tions— Capital 
leases 


Total  recognized 
sources 


Pension  liability 

Other  non-current  li- 
abilities 

Deferred  Federal  in- 
come taxes 

Other  defen-ed  credits 


Total  Non-recog- 
nized sources 

Total  Recognized  and  Non-Recognized 
Sources 


The  proposed  Investment  Base  is  the 
Recognized  Assets,  multiplied  by  the 
ratio  of  Recognized  Sources  of  Funds  to 
Total  Sources  of  Funds.  Recognized 
assets  are  adjusted  by  this  ratio  to 
ensure  that  the  assets  are  not 
encumbered  by  outstanding  liabilities. 
The  non-recognized  sources  of  funds  are 
available  only  because  they  have  not 
been  demanded;  they  represent  costs 
that  ha^■e  been  incurred,  but  not  paid. 

Xotes  to  the  Financial  Statement  and 
Other  Informational  Notes 

All  matters  which  may  materially 
influence  interpretations  or  conclusions 
drawn  from  the  financial  statement  with 
regard  to  the  financial  condition  or 
earnings  position  are  required  to  be 
clearly  and  completely  stated  as 
footnotes  to  the  financial  statement  (46 
CFR  Part  403.) 

Part  A;  Proposed  Methodology 

In  summary',  the  basic  steps  to  be 
followed  in  the  proposed  Great  Lakes 
pilotage  ratemaking  methodology  would 
be  as  follows:  (1)  Projection  of  operating 
expenses,  including  target  pilot 
compensation;  (2)  projection  of 
operating  revenues  at  current  rates, 
including  revenues  from  ancillar>' 
services;  (3)  calculation  of  investment  ' 
base;  (4)  determination  of  target  rate  of 
return  on  investment;  (5)  substitution  of 
data  into  the  basic  utility  rate  structure; 
and  (6)  adjustment  of  the  basic  pilotage 
rate  schedule  if  necessary,  subject  to  the 
requirements  of  the  Memorandum  of 
Arrangements  between  the  United 
States  end  Canada.  The  details  of  each 
of  these  steps  can  be  found  in  Appcndi.x 
A  of  the  proposed  amendments  to  46 
CFR  part  404. 

General  Ratemaking  Provisions 

The  Director  would  continue  to 
determine,  under  applicable  law,  when 
reviews  of  Great  Lakes  pilotage  rates 
would  be  conducted.  In  addition,  this 
NPRM  proposes  to  allow  an  interested 
party  or  parties  to  petition  the  Director 
for  a  review,  provided  that  sufficient 
justification  is  included  in  the  request. 
This  would  allow  the  Director  to  react 
to  charging  circumstances  which  might 
affect  pilotage  rates.  The  Coast  Guard 
invites  comment  on  whether  rate 
reviews  should  be  conducted  at  fixed 
intervals,  and  if  so.  what  the  timing  of 
the  intervals  should  be. 

This  NPRM  proposes  that  each  of  the 
seven  U.S.  pilotage  areas  be  treated  as 
separate  cost  centers  for  ratemaking 
calculations.  This  is  because  each  area 
consists  of  either  designated  or 
undesignated  waters,  and  the  target 
pilot  compensation  would  be  different 
for  each. 


Part  A.l.  Derivation  of  Return  on 
Investment  and  Adjustment  for 
Inflation 

Return  on  Investment 

The  proposed  rate  schedule,  based  on 
average  costs  per  pilotage  hour  as 
developed  below,  are  in  part  determined 
by  the  permitted  rate  of  return  on 
investment  (ROI).  This  is  calculated  by 
dividing  the  sum  of  return  to  debt 
(interest  expense)  and  the  return  to 
equity  (net  income),  by  the  investment 
base.  Revenues  received  must  be 
sufficiently  high  to  create  sufficient  net 
income,  when  added  to  interest  expense 
and  the  sum  divided  by  the  investment 
base,  to  equal  the  allowed  rate  of  return 
on  investment. 

The  ROI  for  any  industr>'  can  vary 
significantly  depending  solely  on  the 
mix  of  debt  to  equity  capital.  Many 
public  service  ratemaking  authorities 
determine  the  allowable  ROI  using  an 
artificial  debt/equity  ratio.  This  is 
generally  done  to  encourage  equity 
capital  investment  in  an  industry,  since 
the  return  to  equity  is  generally  set 
higher  than  the  return  to  debt.  Since 
such  a  mechanism  is  neither  feasible 
nor  necessarj'  in  the  case  of  pilotage 
services,  this  NPRM  does  not  propose  to 
establish  any  ROI  standard  based  on  a 
specified  debt/equity  ratio,  but  would 
accept  the  debf  equity  ratio  of  each  of 
the  pilot  organizations  as  reported. 

This  NPR^i  proposes  to  set  tlie 
allowed  rate  of  return  to  equity  capital 
at  the  m.ost  recent  return  on 
stockholder's  equity  for  a  representative 
cross-section  of  transportation  industry 
companies,  including  maritime 
companies,  with  a  minimum  rate  equal 
to  the  interest  rate  incurred  by  the 
associations  for  debt  capital,  and  a 
maximum  rate  of  20.0  percent.  Alternate 
proposed  rate  of  return  to  capital 
percentages  should  contain  reasonable 
support  for  their  selection  ever  this 
NPRM's  proposal.  For  example,  under 
this  NPRM's  proposed  methodology,  the 
computed  ROI  standard  for  pilotage 
rates,  assuming  a  50/50  debt/equity 
ratio,  an  implicit  interest  rate  of  14 
percent  on  debt  capital  and  a  20  percent 
return  to  equity  capital,  would  be  17.0 
percfint  (.50  times  .14.  plus  .50  times  .20 
=  .170,  or  17.0  percent.) 

The  average  nourly  charge  for  pilotage 
services  would  be  set  to  generate 
sufficient  revenues  to  cover  operating 
expense  and  the  return  on  investment 
allowance  (including  Federal  taxes,  if 
any). 

Adjustment  for  Inflation 

This  NTRM  proposes  to  project 
annual  inflation  factors  to  the 
succeeding  navigation  season,  reflecting 
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the  gradual  increase  in  cost  throughout 
the  season.  These  inflation  factors 
would  be  applied  to  the  actual  costs  of 
the  pilot  organizations,  other  than  for 
pilot  compensation,  in  computing  the 
rate  necessary  to  achieve  the  target  ROI. 
The  factors  would  not  be  applied  to 
pilot  compensation  costs,  which  are 
estimated  separately. 

This  NPRM  proposes  to  project  the 
actual  annual  experienced  changes  in- 
the  average  costs  per  pilot  assignment 
for  each  pilotage  area  after  the  initial 
two  years  of  cost  inflation  under  this 
NPRM's  proposed  rate  methodology. 
The  initial  two  years  of  cost  adjustment 
would  be  based  on  the  preceding  year's 
change  in  the  North  Central  Region's 
Consumer  Price  Index,  as  calculated  by 
the  U.S.  Bureau  of  Labor  Statistics. 
Costs  not  subject  to  inflation 
(depreciation,  for  example)  would  not 
be  adjusted  for  this  initial  period. 
Altcrnnte  methods  of  cost  projection 
proposed  during  the  comment  period  of 
this  rule  would  be  carefully  considered. 

Part  A.2.  Recognition  of  Costs  for 
Ratemaking  Purposes 

Virtually  all  regulated  rates  contain 
economic  incentives,  penalties,  or 
limits.  This  NPRM  has  already 
mentioned  one  such  standard 
sometimes  used,  an  artificial  debt/ 
equity  ratio  for  return  on  investment. 
This  NPRiM  proposes  one  explicit 
economic  standard  for  Great  Lakes 
pilotage  ratemakings— recognition  of 
lease  expenses  only  to  the  extent  that 
they  either:  (a)  Appro.ximate  open 
market  costs  (for  those  leased  assets 
with  readily  available  markets);  or  (b) 
approximate  ownership  cost  (for  those 
leased  assets  with  limited  alternative 
markets,  or  which  were  obtained 
through  transaction  with  affiliated 
companies.) 

This  NPRM  also  proposes  to  place 
expenses  that  appear  e.xcessive  under 
greater  scrutiny  than  in  the  past. 
Regulators  m.ay  disallow  expenses, 
subject  to  appeal  by  the  pilot 
associations,  as  excessive  or  unrelated 
to  the  provision  of  pilotage  services. 

Finally,  while  the  Coast  Guard  is 
unaware  of  the  use  of  other  than  the 
straight-line  method  of  recording 
depreciation  expense  by  the  pilot 
organizations,  this  NPRM  does  not 
propose  to  recognize,  for  rate-setting 
purposes,  depreciation  expenses  on 
other  than  a  straight-fine  basis. 

Recognition  of  Lease  Expenses 

Economic  organizations  lease 
equipment  or  other  assets  for  a  number 
of  operational  or  financial  reasons.  This 
NPRM  proposes  no  general  objection  to 
the  leasing  of  assets.  However,  lease 


transactions,  and  lease  transactions  with 
related  companies  in  particular,  are 
subject  to  two  general  guidelines  in 
public  ratesetting.  The  first  guideline 
allows  recognition  of  lease  expense  with 
no  adjustment  should  the  lease  terms 
generally  approximate  the  market 
conditions  for  the  leased  asset.  The 
second  guideline  allows  the  recognition 
of  lease  expenses  only  to  the  extent  that 
the  lease  cost  approximates  the  cost  of 
owning  the  asset. 

This  NPRM  proposes  to  recognize 
lease  costs  to  the  extent  that  they 
generally  approximates  open  market 
costs,  subject  to  the  condition  that  a 
readily  available  ahemative  supplier  for 
the  leased  asset  exists.  Should  there  be 
no  readily  available  alternate  supplier, 
recognition  of  lease  costs  would  be 
limited  to  the  approximate  cost  of 
ownership,  including  a  return  to  capital. 
Since  related-party  transactions  by 
definition  are  not  open  market 
transactions,  this  NPRM  proposes  to 
generally  apply  the  more  stringent 
guideline  to  all  related-party 
transactions.  (See  14  CFR  399.43,  for 
example). 

This  NPRM  proposes  to  .amend  the 
financial  reporting  requirements  to 
require  that  lease  costs  be  recorded  in 
accordance  with  the  Financial 
Accounting  Standards  Board  (FASB) 
publication  FASB-13,  including 
subsequent  rulings  on  this  subject  by 
the  FASB. 

Part  A.3.  Ancillary  Charges 

Several  charges  have  traditionally 
been  levied  for  ancillan,-  pilotage 
services,  such  as  dockiiig/undocking 
and  moving  to  an  anchorage,  as  well  as 
penalty  charges,  such  as  for  delay  or' 
cancellation.  Revenues  received  for 
these  services  have  been  included  as 
part  of  the  overall  revenues  received  by 
the  pilot  organizations  in  estimating  the 
need  for  rate  changes.  However, 
accepting  these  revenues  as  general 
revenues  docs  not  fie  the  revenues 
received  to  the  provision  of  a  service  or 
the  incursion  of  a  cost.  For  example, 
overhead  costs  (non-pilot  compensation 
costs)  are  incurred  in  assigning  a  pilot. 
Should  that  order  be  later  cancelled,  the 
revenue  received  from  the  cancellation 
charge  is  reported  as  cancellation  charge 
revenue,  but  is  not  linked  to  the 
overhead  cost  of  assigning  the  pilot. 

This  NPRM  proposes  to  link  revenues 
received  for  ancillary  services  to  the 
cost  of  services  provided  through  the 
use  of  revenue  offset  methodology. 
Under  this  method,  revenues  received 
from  charges  for  ancillary  services  are 
"offset"  against  the  direct  expenses  of 
providing  that  service.  In  the  above 
example,  overhead  costs  would  be 


reduced  by  the  revenues  received  for  the 
cancellation  charge,  other  costs  (pilot 
compensation  costs  for  example)  would 
be  unaffected.  The  total  amount  of 
revenue  received  (needed)  or  expenses 
recognized  under  revenue  offset 
methodology  is  unchanged.  However,  as 
discussed  below,  this  NPRM  proposes  to 
set  the  charges  for  ancillary  services 
separately  from  the  basic  pilotage  rates 
in  this  NPRM.  In  addition,  this  NPRM 
also  proposes  to  equalize  ancillary 
charges  between  districts.  For  equity,  as 
well  as  for  economic  reasons,  a  docking 
charge  at  Duluth  should  be  equal  to  one 
at  Chicago.  Detroit,  or  Buffalo.  This 
NPRM  will  discuss  these  charges  in 
turn. 

Docking/Undocking  and  Harbor 
Movement  Charges 

The  current  docking/undocking 
charges  in  undesignated  waters  are 
S297,  S256.  and  $271.  for  Districts  1 
through  3,  respectively.  Districts  1  and 
3  also  have  a  direct  charge  for  a 
moveage  in  a  harbor,  at  S580  and  S531, 
respectively.  For  comparability,  during 
the  next  ratemaking  the  Coast  Guard 
would  propose  to  set  the  docking/ 
undocking  charge  at  the  same  level  for 
all  three  districts  (e.g.  at  S250).  subject 
to  supported  comment  for  establishment 
at  any  other  level,  or  for  differentiation 
between  districts.  This  NPRM  does  not 
propose  to  adjust  this  charge  for 
inflation,  but  may  change  die  level  of 
the  charge  from  time  to  time  upon 
review  of  the  Director.  In  similar 
fashion,  during  the  next  ratemaking  the 
Coast  Guard  would  propose  to  set  the 
charge  for  moveage  in  a  harbor  for  all 
three  districts  at  twice  the  docking 
charge,  (e.g.  S500).  under  the 
presumption  that  a  moveage  requires 
both  an  undocking  (or  lifting  anchor) 
and  a  docking  (anchorage).  This 
adjustment  is  again  subject  to  supported 
comment  as  to  level  and  applicability. 
Again,  this  NPRM  does  not  propose  io 
adjust  this  charge  for  infiation,  but  may 
change  the  level  of  the  charge  from  tirrie 
to  time  upon  review  of  the  Director. 

Revenue  received  for  docking/ 
undocking  and  moveage  within  a  harbor 
would  be  offset  against  revenues 
required  for  pilot  compensation. 

Delay  Charges 

Delay  charges,  per  hour,  whether  for 
trip  interruption  or  departure  or 
moveage  delays,  would  be  set  at  the  rate 
determined  in  the  pilot  compensation 
phase,  below,  as  adjusted  for  ship  size. 
The  maximum  basic  rate  for  any  24  hour 
period  would  be  the  per  hour  delay 
charge,  as  adjusted  for  ship  size,  times 
16  hours.  Delay  charges  would  not  be 
imposed  for  interruption  caused  by  ice, 
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weather,  or  traffic  (except  from 
December  1  through  April  6  of  each 
year),  and  would  also  not  be  imposed  in 
undesignated  waters  if  a  trip,  though 
delayed,  is  still  completed  within  the 
minimum  6  hour  period  under 
401.410(a).  Revenues  received  for  delay 
charges  would  be  offset  against  revenues 
required  for  pilot  compensation. 

Cancellation  Charges 

If  a  pilot  reports  for  duty  and  the 
order  is  cancelled,  the  ship  would  pay 
the  minimum  basic  pilot  compensation 
charge  for  a  six-hour  period,  unadjusted 
for  ship  size;  if  the  order  is  cancelled, 
and  the  pilot  has  started  travel  but  not 
arrived,  the  minimum  charge  would 
also  apply.  If  the  cancellation  is  more 
than  six  hours  after  the  pilot  reports  to 
the  designated  boarding  point,  the  ship 
would  pay  the  minimum  basic  pilot 
compensation  charge  for  six-hour 
period,  plus  delay  charges  for  each  hour 
or  fraction  of  an  hour  over  six  hours, 
subject  to  the  maximum  basic  rate  for 
delay  charges  (the  delay  charge  per  hour 
times  16  hours  for  any  24  hour  period.) 
Revenues  received  for  cancellation 
charges  would  be  offset  against 
operating  expenses. 

Lock  Passage  Charges 

As  for  docking/undocking  and 
moveage,  this  NPRM  proposes  that  the 
fee  for  lock  passage  should  be  the  same 
for  all  three  districts.  During  the  next 
ratemaking  the  Coast  Guard  would 
propose  to  set  the  lock  transit  charge  at 
the  same  level  for  all  three  districts  (e.g. 
S150),  subject  to  supported  comment  for 
establishment  at  any  other  level,  or  for 
differentiation  between  districts.  This 
NPRM  does  not  propose  to  adjust  this 
charge  for  inflation,  but  may  change  the 
level  of  the  charge  from  time  to  time 
upon  review  of  the  Director.  Revenues 
received  for  lock  passage  charges  would 
be  offset  against  revenues  required  for 
pilot  compensation. 

Part  A. 4.  Development  and  Application 
of  Hourly  Pilotage  Charges 

The  operating  expenses  recognized 
under  this  NPRM's  proposed 
methodology  are  broken  into  two  mnjor 
component.s,  pilot  compensation  costs 
and  non-pi ',ot  operating  costs.  Tho 
projected  non-pilot  operating  costs  for 
the  ensuinp,  navigation  season, 
including  the  constructed  amount 
necessary  to  bring  the  pilot 
organizations  to  the  ROI  standard, 
would  be  divided  by  the  sum  of  the 
estimated  pilotage  hours  for  both 
designated  and  undesignated  waters,  by 
District.  This  standard  charge  per  hour 
would  be  applied  on  a  per  hour  basis  for 


each  supplied  pilotage  hour,  whether  in 
designated  or  undesignated  waters. 

Total  pilot  compensation  costs  for 
designated  and  undesignated  waters  are 
derived  from  the  target  pilot 
compensation  for  masters  and  first 
mates,  times  the  number  of  needed 
pilots  The  pilot  compensation  cost  per 
hour  for  designated  and  undesignated 
waters  is  this  constructed  cost,  divided 
by  the  pilot  hours  projected  in 
designated  or  undesignated  waters. 
Target  pilot  compensation  and  the 
number  of  needed  pilots  is  developed 
below. 

The  sum  of  non-pilot  operating  costs 
per  hour  and  pilot  compensation  costs 
per  hour  (for  designated  and 
undesignated  waters  separately)  is  the 
total  cost  per  hour  to  be  charged  for 
pilotage  services. 

Target  Pilot  Compensation 

The  Coast  Guard  and  Department 
policy  is  to  maintain  income 
comparability  between  pilots  providing 
international  regulated  pilot  services 
and  private  masters  and  first  mates 
operating  domestic  vessels  on  the  Great 
Lakes  with  similar  responsibilities.  This 
NPRM  proposes  to  continue  the  current 
income  comparabihty  policy  of  using  as 
target  compensation  for  pilots  in 
undesignated  waters  the  compensation 
of  first  mates  on  U.S.  Great  Lakes 
vessels.  Target  compensation  for  pilots 
providing  service  in  designated  waters 
would  continue  to  be  comparable  to 
masters  on  Great  Lakes  vessels,  but  this 
NPRM  proposes  to  set  the  target  at 
1 50%  of  the  compensation  of  first 
mates,  rather  than  attempting  to 
determine  the  actual  average 
compensation  of  Great  Lakes  masters. 
While  the  Coast  Guard  would 
periodically  review  this  estimate, 
available  data  indicate  that  this  average 
premium  has  rem.ained  reasonably 
stable,  is  relatively  simple  to  administer, 
and  avoids  costly  sampling  of 
individual  master's  cor.tracts,  which  are 
not  publicly  available. 

This  NPRM  lists  below  those  items 
proposed  to  be  included  as  part  of  the 
pilot  compensation  portion  of  the  rate 
schedule.  Line  items  r.ere  included 
would  be  removed  from  the  cost  pools 
included  in  direr.t  operating  expenses  to 
preclude  double  counting. 

Target  Pilot  Compensation  Designated 
and  Undesignated  Waters 

Undesignated  Waters — First  Mate 
Compensation  Component 

1.  Contractual  daily  rate  @  260  days: 
Medical  allowance.  Pension 
allowance.  Holiday  pay.  Overtime 
pay.  Winter  close-down  allowance. 


2.  Additions  to  compensation:  F.I.C.A.. 
Workmen's  compensation  allowance, 
Total. 

Designated  Waters — 150  Percent  of  First 
Mate  Compensation 

This  NPRM  proposes  to  exclude  profit 
sharing  as  a  component  of  pilot 
compensation  expense,  since  this  is  a 
voluntary  contribution  by  the  employer 
paid  from  profits,  similar  in  form  to  the 
return  element  proposed  to  be  paid  the 
pilot  organizations  (which  may  be 
distributed  as  a  bonus).  Profit  sharing 
expense,  which  may  have  been  included 
in  past  rate-setting  as  an  expense  item 
in  the  pilot  associations  expense 
accounts,  would  be  disallowed. 

This  NPRM  proposes  to  add  a  F.I.C.A. 
allowance  and  a  workmen's 
compensation  allowance  to  pilot 
compensation  to  ensure  comparability 
between  pilot  groups,  and  to  properly 
reflect  the  allocated  cost  of  pilot 
services.  Allowances  listed  here  would 
be  transferred  from  general  pilot 
association  costs  (if  included  there),  or 
added  to  the  cost  pools  (if  not  currently 
included  in  general  association  costs). 
This  NPRM  proposes  to  require  these 
costs  to  be  separately  identified  and 
reported  in  either  the  financial 
statement  or  by  special  report  (See  Part 
B). 

Number  of  Required  Pilots 

The  Coast  Guard  and  Department 
policies  have  set  the  minimum  number 
of  pilots  needed  by  establishing  specific 
minimum  annual  pilot  hours  for 
designated  and  undesignated  waters 
(1,000  and  1,800  hours  per  pilot, 
respectively)  for  a  pilot  to  receive 
comparable  compensation  discussed 
above.  The  required  number  of  pilots  for 
any  succeeding  navigation  season  was 
determined  by  dividing  a  projection  of 
the  number  of  pilot  hours  required  in 
designated  and  undesignated  waters,  by 
District,  by  the  minimum  standard 
annual  pilot  hours.  This  required 
number  of  pilots,  for  both  designated 
and  undesignated  services  and 
individually  rounded  upward,  was  then 
multiplied  by  the  target  income  per 
pilot  (above)  to  determine  the  revenue 
necessary  under  the  rate. 

This  NPRM  proposes  to  continue  this 
policy  and  methodology  in  determining 
the  number  of  pilots  and  the  necessary 
pilot  comparability  income  to  be 
included  in  the  rate  schedule. 

Pilot  Compensation  Charges  Per  Hour 

The  target  pilot  compensation,  by 
District  and  by  designated  (Master)  and 
undesignated  (First  Mate) 
compensation,  would  then  be  divided 
by  the  estimated  pilotage  hours  in 
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designated  or  undesignated  waters  to 
construct  an  average  hourly  cost  per 
hour  for  pilot  compensation  in 
designated  or  undesignated  waters. 

Total  Pilotage  Charges  Per  Hour 

Pilot  compensation  charges  per  hour, 
for  designated  and  undesignated  waters 
separately,  would  be  added  to  the 
average  cost  for  non-pilot  compensation 
expenses  per  hour.  The  sum  of  these 
average  costs,  for  designated  and     ' 
undesignated  waters  separately,  would 
be  the  average  cost  per  pilotage  hour  to 
be  recovered  under  the  rate,  subject  to 
the  adjustment  for  vessel  size,  below. 


Part  A.5.  Adjustment  of  Pilotage 
Charges  for  Vessel  Size 

It  is  accepted  belief  and  practice  that 
pilotage  of  larger  vessels  deserves  a 
higher  level  of  compensation  than  that 
for  smaller  vessels.  The  current  rate 
schedule  uses  a  vessel  size  multiplier  to 
increase  the  charge  for  larger  vessels, 
and,  presumably,  the  pilot 
compensation.  (46  CFR  401.400)  Also, 
maintaining  shipping  in  the  Great  Lakes 
is  a  public  benefit  and  goal,  and  is 
supported  by  government  agencies.  As 
smaller  ships  carry  less  cargo  and  are 
more  affected  by  pilotage  cost  on  a  per- 
ton  basis,  a  differential  in  cost  (or  lesser 


increase)  is  likely  to  encourage  the 
continuation  of  their  service. 

Based  on  this  perceived  public 
interest,  this  NPRM  proposes  to 
continue  to  use  these  vessel-size  rate 
multipliers  for  the  proposed  rates  for  all 
three  districts.  However,  the  average 
base  rate  derived  above  must  be 
adjusted  for  such  multiplication,  since 
the  average  base  rate  is  an  unweighted 
charge.  This  NPRM  proposes  to  adjust 
the  base  rate  to  reflect  a  ship  weighting 
factor  of  1.0  by  dividing  the  average 
base  rate  by  the  average  ship  weighting 
factor  derived  from  pilot  billings.  For 
1990  the  average  weighted  ship  sailing, 
for  designated  and  undesignated  waters 
was  as  follows: 


Weighted  Ship  Sailing  Factor.  C.Y.  1990 


Designated  waters  .... 
Undesignated  waters 


District 
1 


1.269 
1.268 


District 
2 


1.279 
1.303 


District 
3 


1.330 
1.309 


This  NPRM  proposes  to  adjust  the 
hourly  charge  for  pilot  services  by 
dividing  the  average  total  pilotage 
charge  by  the  average  vessel  weighting 
factor  for  the  preceding  year. 

For  illustrative  purposes  only,  this 
adjustment  to  the  pilotage  charge  per 
hour  is  shown  below.  (In  the  example, 

Adjustment  of  Average 


the  hourly  rates  are  derived  from  the 
interim  rate  increase  published  in  the 
Federal  Register  on  June  5,  1992  (CGD 
89-104)  to  calculate  charges  on  an 
hourly  basis.)  For  District  1,  Area  1,  ship 
factor  1.0  would  equal  the  average  cost 
per  hour  of  $166,  divided  by  the  average 


ship  weighting  factor  of  1.269,  or  $131. 
Ship  factor  1.3  would  be  $131  times  1.3, 
or  $170.  For  ease  of  calculation  this 
NPRM  proposes  to  continue  to  use 
hourly  rates  rounded  to  the  nearest 
dollar. 


Example 

Pilotage  Charge  per  Hour— To  Ship  Weighting  Factor  1.0 


District  1 : 

Area  I  ... 

Area  II  .. 
District  2: 

Area  IV  . 

Area  V  ., 
District  3: 

Area  VI  . 

Area  VII 

Area  VIII 


Unadjusted 
average  pi- 
lotage 
charge/ 
hour 


S166 
96 

83 

150 

87 

179 

90 


Average 

ship 
weighting 

factor 


1.269 
1.268 

1.303 
1.279 

1.309 
1.330 
1.309 


Ship  fac- 
fOf  1.0— 
adjusted 
pilotage 
charge/ 
hour 


$131 
76 

64 

117 

67 

135 

69 


Part  A.6.  Application  of  the  Pilotage 
Charges  to  Vessel  Trips 

The  required  pilotage  charges  per 
pilot  hour  are  determined  above.  Most 
trips  and  sailings,  however,  are 
provided  between  relatively  few  points, 
in  part  due  to  pilot  changeover,  and  in 
part  due  to  ship  movements  involving 
mostly  the  larger  trading  ports.  For 
simplicity  and  operational  efficiency, 
this  NPRM  proposes  to  fix  the  pilotage 
charges  for  selected  sailings  and  trips, 
based  upon  average  transit  time  as 


reported  in  pilot  source  forms.  This 
NPRM  proposes  that  the  average  time 
for  sailings  ser\ed  more  than  ten  times 
per  year  in  each  direction  would 
adequately  define  the  necessary  pilot 
time  for  these  repeated  sailings, 
exclusive  of  delay  and  demurrage.  This 
NPRM  proposes  to  multiply  the  average 
time  for  these  repeated  sailings  by  the 
adjusted  pilotage  charge  for  Ship  Factor 
1  to  construct  a  base  charge  for  these 
sailings.  These  base  charges  would  be 
published  in  matrix  form,  by  district. 


This  NPRM  proposes  to  base  the 
pilotage  charges  for  sailings  to  less- 
served  points  upon  the  actual  time 
spent  in  pilotage  (subject  to  minimum 
and  incremental  hourly  charges,  below), 
multiplied  by  the  adjusted  pilotage 
charge  per  hour.  Charges  listed  in 
matrix  form  and  computed  time-based 
charges  would  be  subject  to  the  vessel- 
size  multiplier,  as  in  the  current  rate 
schedule. 

This  NPRM  also  proposes,  for  less- 
served  points,  to  continue  a  minimum 
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six-hour  pilotage  charge,  but  with 
additional  charges  added  in  three  hour 
increments.  This  NPRM's  proposal  to 
use  three  hour  increments  represents  a 
reduction  from  the  six  hour  increments 
in  the  current  rate  schedule,  to  more 
closely  match  the  services  performed. 

Part  B:  Financial  Reporting 

Summary  of  Changes  to  Reporting 
fiequirements 

As  indicated  in  Part  A.  several 
changes  are  proposed  to  the  accounting 
regulations  and  reporting  requirements 
under  the  Great  Lakes  Pilotage 
Regulations.  In  order  to  facilitate 
ratemaking,  this  NFRM  proposes  to 
require  more  detailed  financial 
reporting  from  each  pilot  association. 

This  NPRM  proposes  that  each  pilot 
association  report  financial  data  in  a 
standard  format  prescribed  by  the 
Director,  and  that  financial  statements 
of  each  association  be  signed  by  an 
officer  of  that  association  to  verify 
accuracy.  In  addition,  46  CFR  part  403 
would  be  renumbered  and  reorganized 
to  bring  this  part  into  conformance  with 
current  regulatory  guidelines  on  the 
numbering  and  organization  of 
regulations. 

This  NPRM  proposes  that  the  general 
ledger  account  numbers  in  part  403  be 
expanded  from  four  digits  to  five  digits, 
and  placed  in  Appendices  A  and  B  to 
part  403.  This  proposed  change  would 
allow  greater  flexibility  in  making  future 
changes  to  the  system  of  accounts.  In 
addition,  the  definitions  of  profit  and 
loss  accounts  currently  found  in  46  CFR 
403.9  would  be  deleted  because  this 
section  does  not  add  any  significant 
information  to  the  uniform  accounting 
system. 

This  NPRM  proposes  that  the  straight 
line  depreciation  method  would  be 
consistently  used  by  all  pilotage 
associations.  Using  this  method  would 
evenly  allocate  the  acquisition  costs 
over  the  useful  life  of  assets  subject  to 
depreciation.  It  would  also  minimize 
the  annual  fluctuation  of  operating 
expenses  and  their  effect  over  the 
ratemaking  calculations. 

This  NPRM  proposes  that  the 
recording  of  lease  costs  be  guided  by  the 
Financial  Accounting  Standards  Board 
(FASB)  publication  FASB-13  and 
subsequent  pronouncements  on  this 
subject  by  the  FASB.  This  proposed 
change  would  differentiate  capital 
leases  bora  operating  leases,  updating 
the  Great  Lakes  pilotage  accounting 
standards  in  conformance  with  current 
accounting  practices. 

Under  the  current  regulations  (46  CFR 
part  403),  all  pilot  associations  maintain 
the  same  general  system  of  accounts. 


However,  no  two  associations  currently 
report  financial  information  in  the  same 
format,  leading  to  inconsistencies 
between  associations.  This  NPRM 
proposes  an  adjustment  to  the  system  of 
accounts.  This  change  would  facilitate 
ratemaking  calculations,  and  would  put 
pilot  associations  on  a  comparable 
footing  for  ratemaking  calculations. 

Corporations  are  required  by  law  to 
pay  certain  expenses  (e.g..  Federal 
Insurance  Contribution  Act  (FICA)  and 
Workmen's  Compensation).  However, 
for  unincorporated  associations,  these 
expenses  are  paid  by  the  individual 
members,  and  are  not  shown  on  the 
associations  f'aancial  statement.  If 
these  expenses  are  not  considered  in  the 
ratemaking  cclculations  for 
unincorporated  associations,  a  lower 
level  of  compensation  for  those  pilots 
would  be  shown,  as  compared  to 
compensation  for  their  counterparts  in 
associations  organized  as  corporations. 
This  NPRM  proposes  that  each 
unincorporated  pilot  association  report 
this  financial  information,  now 
separately  reported,  in  notes  to  the 
association's  financial  statement.  Only 
reported  items  would  be  considered  in 
ratemaking  calculations  for  all  pilot 
associations.  The  Director  would  not 
impute  such  items.  This  change  would 
put  pilot  associations  with  different 
organizations  on  a  comparable  footing 
for  ratemaking  calculations. 

This  NPRM  proposes  to  require  that 
financial  information  which  is  currently 
reported  on  a  quarterly  basis  be  reported 
on  a  semiannual  basis,  and  to  update 
the  address  for  the  Director.  This 
proposed  change  to  the  financial 
reporting  requirements  would  ease  the 
burden  on  pilot  associations,  without 
affecting  the  ratemaking  process  or 
oversight  of  the  pilot  associations. 

This  NPRM  proposes  that  profit  and 
loss  accounts  be  reported  semiannually 
in  accordance  with  the  charter  of 
accounts  proposed  in  Appendix  B  to 
part  403. 

This  NPRM  proposes  standardized 
reporting,  by  account  number,  for 
financial  data  now  submitted  in 
summarized,  unnumbered  fashion.  The 
proposed  revisions  and  additions  to  the 
reporting  requirements  are  necessary  to 
examine  selected  costs  for 
reasonableness  (lease  and  interest  costs, 
etc.);  to  specifically  list  expenses  that 
would  be  included  in  pilot 
compensation  costs  (e.g..  pension  and 
health  costs,  etc.);  and  to  provide 
identification  for  costs  not  currently 
listed  as  incurred  in  some  districts  (e.g., 
pilot  insurance,  FICA,  retirement). 
For  ratemaking  purposes,  more 
detailed  information  is  needed  than  that 
supplied  in  the  current  financial 


statements  to  determine  the 
reasonableness  of  capital  lease 
agreements  and  the  depreciable  lives 
and  residual  value  of  selected  assets. 
This  NPRM  proposes  that  all  matters 
which  may  materially  infiuence 
interpretations  or  conclusions  dravm 
from  the  financial  statements  of  pilot 
associations  with  regard  to  the  finaincial 
condition  or  earnings  position  of  the 
association  would  have  to  be  clearly  and 
completely  stated  as  footnotes  to  the 
financial  statement. 

This  NPRM  proposes  to  continue  the 
requirement  that  all  financial  records, 
including  information  on  lease 
transactions,  be  maintained  and  be 
readily  available  to  the  Director's 
auditors  for  10  years.  ^ 

This  NPRM  does  no't  propose  any 
significant  changes  to  the  form  of  Inter- 
Association  Settlement  Statements. 
However,  comments  on  whether  it  is 
necessary  to  retain  this  section,  or  any 
other  suggested  changes,  are  specifically 
requested. 

Regulatory  Evaluation 

This  proposal  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040,  February  26, 1979).  The  Coast 
Guard  considers  this  proposed 
regulation  to  be  significant  because  a 
rulemaking  affecting  the  setting  of 
pilotage  rates  is  controversial  and  of 
significant  interest  to  the  public. 

The  primary  purpose  oi  this 
rulemaking  is  to  standardize  the 
financial  reporting  of  Great  Lakes  pilot 
associations  and  to  clarify  the 
methodology  to  be  used  in  future 
ratemakings.  The  methodology 
proposed  is  expected  to  have  a  minimal 
impact  on  pilotage  rates.  Since  the  effect 
of  the  rulemaking  on  pilotage  rates  is 
expected  to  be  minimal,  a  full 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owmed 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because 
this  proposal  does  not  affect  the  overall 
level  of  pilotage  rates,  this  proposal 
should  have  little  or  no  impact  on  small 
entities  which  pay  pilotage  rates,  or 
receive  income  from  pilotage  rates. 
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Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
additions  to  46  CFR  part  403.  The 
following  particulars  apply; 

DOT  No.;  2115. 

OMB  Control  No.:  2115-0022. 

Administration:  U.S.  Coast  Guard. 

Title:  Great  Lakes  PMlotage  Rate 
Methodology. 

Need  for  Information:  The 
information  is  necessary  for  ratemaking 
calculations  and  for  the  prop)er  financial 
oversight  of  the  Great  Lakes  pilot 
associations.  However,  pilot 
associations  currently  report  financial 
information  as  required  by  46  CFR  part 
403.  This  proposal  merely  amends  the 
exi.sting  reporting  requirements  by 
separating  several  existing  summary 
accounts  into  their  individual 
components,  and  requiring  that  the 
financial  reporting  of  all  accounts  be 
done  in  a  standardized  format. 

Proposed  Use  of  Information:  The 
reported  data  would  be  used  in  Great 
Lakes  pilotage  ratemaking  calculations, 
and  for  the  proper  financial  oversight  of 
the  Great  Lakes  pilot  associations. 

Frequency  of  Response:  The  Balance 
Sheet,  and  the  Profit  and  Loss 
Statement,  which  are  currently  required 
quarterly,  would  be  required 
fomiannuaily.  Revenue  and  Traffic 
Statements  would  be  required  monthly. 

Burden  Estimate:  No  change  from  the 
current  burden. 

Respondents:  Each  Great  Lakes  pilot 
association  (there  are  currently  three). 

Form(s):  Designated  by  the  Diredor, 
Great  Lakes  Pilotage. 

Average  Burden  Hours  Per 
Respondent:  No  change  to  the  current 
burden  hours. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 


and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposed  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Under  49 
CFR  1.46(a)  the  Secretary  delegates  to 
the  Commandant  of  the  Coast  Guard  the 
authority  to  carry  out  the  Great  Lakes 
Pilotage  Act  of  I960,  as  amended, 
except  the  authority  to  enter  into,  revise, 
or  amend  arrangements  with  Canada. 

Furthermore,  since  vessel  traffic  in 
the  Great  Lakes  tends  to  move  between 
U.S.  ports  in  the  national  marketplace, 
pilotage  regulations  for  the  Great  Lakes 
is  a  matter  for  which  regulations  should 
be  of  national  scope  to  avoid 
unreasonably  burdensome  variances. 
State  action  addressing  the  same  subject 
matter  is  preempted  by  46  U.S.C.  9306. 
which  provides  that  a  State  or  political 
subdivision  of  a  State  may  not  regulate 
or  impose  any  requirement  on  pilotage 
on  the  Great  Lakes. 

Eniironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  NPRM  and 
concluded  that  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environnr)ental  documentation. 
The  rule  is  procedural  in  nature  because 
it  deals  exclusively  with  ratemaking  and 
accounting  procedures.  Therefore,  Uiis 
is  included  in  the  categorical  exclusion 
in  subsection  2.B.2.1— Administrative 
actions  or  procedural  regulations  and 
policies  which  clearly  do  not  have  any 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Parts  401, 
403,  and  404 

Administrative  Practice  and 
Procedure,  Great  Lakes, 
Navigationlwater),  Penalties,  Reporting 
and  Recordkeeping  Requirements, 
Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  parts  401,  403,  and  404  of  title 
46  of  the  Code  of  Federal  Regulations  as 
fellows: 

PART  401— [AME»4DEDI 

1.  The  authority  citation  for  part  401 
is  revised  to  read  as  follows: 


Authoi%:  46  U.S.C.  2103.  6101.  7701. 
9303,  9304;  49  CFR  1.45.  1.46.  46  CFR 
401.105  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

2.  In  §  401.110  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(9)  are 
revised,  and  paragraph  (a)(16)  is  added 
to  read  as  follows: 

§401.110    DefinMons. 

(a)  As  used  in  this  chapter: 
•        »        •        «        » 

(9)  Director  means  Director,  Great 
Lakes  Pilotage.  Communications  with 
the  Director  may  be  sent  to  the 
following  address:  Director,  Great  Lakes 
Pilotage,  Commandant  (G-MVT),  2100 
2d  Street,  SVV..  Washington,  DC  20593. 

(16)  Association  means  any 
organization  which  holds  or  held  a 
Certificate  of  Authorization  issued  by 
the  U.S.  Coast  Guard  to  operate  a 
pilotage  pool  on  the  Great  Lakes. 

3.  Part  403  is  revised  to  read  as 
follows: 

PART  403— OREAT  LAKES  PILOTAGE 
UNIFORM  ACCOUNTING  SYSTEM 

Subpart  A— CeneraJ 

Sec 

403.100    Applicability  of  system  of  accounts 

and  rppKjrts. 
403.105    Waivers  from  this  system  of 

accounts  and  reports. 
403.110    General  description  of  sj-sfem  of 

accounts  and  reports. 
403.115     System  of  accounts  coding. 
403.120     Records. 
403.125    Accounting  entities. 
403.130    Interpretation  of  accounts. 
403.135     Address  for  reports  and 

correspondence. 

Subpart  B — General  Accounting  Policies 

403.200    Bases  of  allocation  between  pool 

and  nonpool  op)erations. 
403.205     Accounting  period. 
403.210     Liability  accruals. 
403.215    Federal  income  tax  accruals. 
403.220    Delayed  items. 
403.225    Estimated  items. 
403.230    Improvements,  additions  and 

beffenncnts, 
403.235    Accounting  for  transactions  in 

gross  amount.?. 
403.240    Valuation  of  assets. 
403  245    Establishment  of  reserves. 
403.250    Depreciation  and  amortization. 
403.255    Contingent  assets  and  contingent 

liabilities. 
403.260    Notes  to  financial  statements. 

Subpart  C— Ba!ance  Sheet 

403.300    General. 

403.305     Balance  sheet  account  groupings. 

Subpart  D— Profit  arxl  Loss  ClassiflcatJons 

403.400    General. 

Subpart  E— lnter-A8sociat>on  SettienwRts 
403.500    General 
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Subpart  F — Reporting  Requirements 

403.600    Financial  reporting  requirements. 
403.605    Operating  budgets. 

Subpart  G — Bonds 

403.700    Fidelity  bonds. 

Subpart  H— Source  Forms 

403.800    Unifonn  pilot's  source  form. 

Appendix  A  to  Part  403 — Balance  Sheet 

Appendix  B  to  Part  403 — Profit  and  Loss 

Appendix  C  to  Part  403 — Settlement 
Statement 

Authority:  46  U.S.C.  2103.  9303,  9304:  49 
CFR  1.46. 

Subpart  A— General 

§403.100    Applicability  Of  system  of 
accounts  arxl  reports. 

Each  Association  shall  keep  its  books 
of  account,  records  and  memoranda, 
and  make  reports  to  the  Director  in 
accordance  with  the  system  of  accounts 
prescribed  in  Appendices  A,  B  and  C  of 
this  part.  These  financial  records  shall 
be  prepared  in  accordance  with  the 
guidelines  of  the  Generally  Accepted 
Accounting  Principles  (GAAP)  issued 
by  the  Financial  Accounting  Standards 
Board  (FASB).  These  guidelines  are 
available  by  writing  to  the  Director, 
Great  Lakes  Pilotage  at  the  address 
listed  in  §  401.110(a)(9)  of  this  chapter. 
The  Director  reserves  the  right, 
however,  to  expand  or  otherwise  modify 
this  system  of  accounts  and  reports  in 
accordance  with  this  rule. 

§  403.105    Waivers  from  the  system  of 
accounts  and  reports. 

The  Director  may  grant  a  waiver  from 
any  provision  of  the  system  of  accounts 
or  reports  prescribed  in  this  part  upon 
his  or  her  own  initiative  or  upon  written 
request  from  any  Association,  provided 
that  such  a  waiver  is  in  the  public 
interest.  Each  request  for  waiver  must 
expressly  demonstrate  that:  existing 
peculiarities  or  unusual  circumstances 
warrant  a  departure  from  a  required 
procedure  or  technique  prescribed 
herein;  a  specifically  defined  alternative 
procedure  or  technique  will  result  in  a 
substantially  equivalent  or  more 
accurate  portrayal  of  operating  results  or 
financial  condition,  consistent  with  the 
principles  embodied  in  this  part;  and 
the  application  of  such  alternative 
procedure  will  maintain  or  improve 
uniformity  in  substantive  results 
between  Associations. 

§403.110    General  description  of  system  of 
accounts  and  reports. 

(a)  The  Uniform  System  of  Accounts 
required  by  this  part  permits  limited 
contraction  or  expansion  to  refiect  the 
varying  needs  and  capabilities  of 


different  Associations  without 
impairing  basic  accounting 
comparability  between  Associations. 

(bj  Under  the  Uniform  System  of 
Accounts,  both  balance  sheet  and  profit 
and  loss  accounts  and  account 
groupings  are  designed,  in  general,  to 
embrace  all  activities,  both  pool  and 
nonpool,  in  which  the  Association 
engages.  Except  for  transactions  which 
are  of  sufficient  magnitude  to  distort 
current  year  operating  results,  prior  year 
transactions  are  recorded  in  the  same 
accounts  as  current  year  transactions  of 
a  like  nature. 

(c)  In  order  to  afford  each  Association 
fiexibility  to  establish  ledger  and 
subsidiary  accounts  to  meet  its 
individual  needs,  a  minimum  number  of 
accounts  are  prescribed  in  the  Uniform 
System  of  Accounts.  Each  Association, 
in  maintaining  its  accounting  records, 
must  use  the  prescribed  chart  of 
accounts.  If  additional  accounts  are 
necessary,  the  new  accounts  must  be 
consistent  with  the  prescribed  chart  of 
accounts  classification. 

§403.115    System  of  accounts  coding. 

A  five  digit  control  number  is 
assigned  for  each  balance  sheet  and 
profit  and  loss  account.  Each  account  is 
numbered  sequentially,  within  blocks, 
designating  basic  balance  sheet  and 
profit  and  loss  classifications. 

§403.120    Records. 

(a)  The  general  books  of  account  and 
all  books,  records,  and  supporting 
memoranda  shall  be  maintained  in  such 
marnor  as  to  provide,  at  any  time,  full 
information  relating  to  any  account. 
Supporting  memoranda  must  provide 
sufficient  information  to  verify  the 
nature  and  character  of  each  entry  and 
its  proper  classification  under  the 
prescribed  Uniform  System  of  Accounts. 

(b)  Eech  Association  shall  maintain 
all  records  necessary  to  show  the  history 
of.  or  facts  regarding,  each  accounting  or 
finai-.cial  transtTCtion.  These  r>;cords 
include  but  are  not  limited  to, 
orgenization  tables  and  charts,  internal 
accounting  manuals  and  revisions, 
minutes  books,  stock  books,  reports, 
cost  distributions  and  other  accounting 
work  sheets,  correspondence,  and 
memoranda. 

(cj  Each  Association  shall  maintain  all 
books,  records  and  memoranda  in  a 
manner  that  will  readily  pemiit  audit 
and  e.xamination  by  the  Director  or  the 
Director's  representatives  at  any  time. 
All  books,  records  and  memoranda  shall 
be  protected  from  loss,  theft,  or  damage 
by  fire,  flood  or  otherwise,  and  shall  be 
a-tained  for  10  years  unless  otherwise 
authorized  by  the  Director. 


§403.125    Accounting  entities. 

Each  Association  shall  be  a  separate 
accounting  entity.  However,  the  records 
shall  be  maintained  with  sufficient 
particularity  to  allocate  items  to  each 
pilotage  pool  operation  or  nonpool 
operation  and  to  support  the  equitable 
proration  of  items  which  are  common  to 
two  or  more  pilotage  pools. 

§  403. 1 30    Interpretation  of  accounts. 

Questions  concerning  accounts  or 
reports  required  by  this  part  should  be 
submitted  to  the  Director. 

§  403. 1 35    Address  for  reports  and 
correspondence. 

Reports,  statements,  and 
correspondence  required  by  this  part 
shall  be  submitted  to  the  Director  at  the 
address  listed  in  §  401.110(a)(9)  of  this 
chapter. 

Subpart  B — General  Accounting 
Policies 

§  403.200    Bases  of  allocation  between 
pool  and  nonpool  operations. 

(a)  Profit  and  loss  items  and  assets 
common  to  two  or  more  pools  or  to 
nonpool  operations  shall  he  allocated 
equitably  to  each  pool  and  to  nonpool 
operations. 

(b)  Changes  in  methods  of  allocating 
items  between  pools  shall  only  be  made 
as  of  the  beginning  of  each  calendar 
year. 

§403.205    Accounting  period. 

(a)  Each  Association  subject  to  this 
part  shall  maintain  its  accounts  on  a 
calendar  year  basis  unless  otherwise 
approved  by  the  Director. 

(b)  Each  Association  shall  keep  its 
financial  accounts  and  records  on  a  full 
accrual  basis.  All  transactions,  as  nearly 
as  may  rea.sonably  be  ascertained,  shall 
be  reflected  in  the  A.'^sociation's  books 
for  the  accounting  period,  matching 
revenues  earned  with  the  costs  attaching 
thei-eto. 

(c)  Expenses  incurred  during  the 
current  accounting  year  which 
demonstrably  benefit  operations  to  be 
performed  during  subsequent 
accounting  years  to  a  significant  extent 
shall  be  deferred  and  amortized. 

§  403.210    Liability  accuals. 

Charges  shall  be  made  against  income 
and  accruals  made  for  only  those 
liabilities  for  which  a  definitely 
demonstrable  obligation  exists.  Where  a 
definite  obligation  has  b«en  incurred 
and  the  precise  liability  has  not  been 
determined,  an  estimate  may  be  made  of 
the  currently  existing  liability  on  such 
actuarial  or  other  bases  as  can  be 
justified  from  available  information, 
provided  that  balances  are  reevaluated 
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and  adjusted  at  least  once  each 
accounting  year. 

§  403.21 5    Federal  income  tax  accruaJs. 

(a)  All  income  taxes  shall  be  accrued 
by  proportionate  charges  or  credits  to 
ircome  each  accounting  period  in  such 
manner  as  will  allocate  the  charges  for 
taxes,  or  the  lax  credits  for  losses,  to  the 
periods  in  which  the  related  profits  or 
losses  respectively,  are  reflected. 

(b)  The  accrual  of  income  taxes  for 
each  accounting  period  requires  that 
each  Association  take  up  in  its  accounts 
an  amount  equivalent  to  the  actual  t.ax 
liability  applicable  to  the  f>eriod  as 
computed  cr  estimated  on  the  basis  of 
income  tax  laws  and  regulations  then  in 
effect,  except  where  the  Association 
computes  depreciation  for  tax  purposes 
at  rates  which  differ  from  straight-line 
depreciation  based  upon  the  estimated 
life  of  the  as.set.  In  all  cases,  regardless 
of  the  amount  of  depreciation  which  is 
reported  to  Federal.  State,  and  local  tax 
authorities  for  tax  purposes,  each 
Associations'  financial  reports  to  the 
Director  shall  reflect  adjustment  of  cost 
to  reflect  straight-line  depreciation. 

§  403.220    Delayed  iteris. 

(a)  AH  items  affecting  net  income, 
including  income  adjustments,  shall  be 
recorded  in  appropriate  profit  and  loss 
accounts  and  reflected  on  the  income 
statement  and  shall  not  be  entered 
directly  to  retained  earnings. 

(b)  Items  applicable  to  operations 
occurring  prior  to  the  current 
accounting  year  which  were  not 
recorded  in  the  books  of  account  shall 
be  included  in  the  same  accounts  which 
would  have  been  charged  or  credited  if 
the  items  had  not  been  delayed;  except 
that  if  any  delayed  item  is  relatively  so 
large  in  amount  that  its  inclusion  in  the 
accounts  for  a  single  year  would 
materially  distort  the  affected  accounts, 
it  shall  be  included  in  profit  and  loss 
classification  69000  "Miscellaneous." 

§403.225    Estimated  items. 

(a)  If  a  transaction  has  occurred  but 
the  amount  involved  is  not  precisely 
determinable,  the  amount  shall  be 
estimated,  included  in  the  proper 
accounts  and.  where  significant,  noted 
for  financial  statement  purposes. 

§403.230    Improvements,  additions  and 
betterments. 

(a)  As  a  general  rule,  expenditures  for 
additions,  betterments  or  improvements, 
which  increase  the  productive  capacity 
of  units  of  property  or  equipment,  shall 
b-e  capitalized  rather  than  charged 
directly  against  income  of  the  period  in 
which  incurred.  Expenditures  of 
insignificant  amount  may  be  expensed 
as  incurred  rather  than  capitalized. 


provided  their  inclusion  as  individual 
items  or  when  aggregated  for  like  items, 
will  not  distort  current  operating 
results. 

(b)  The  costs  to  be  capitalized  shall 
include  all  costs  directly  incurred  by 
reason  of  the  acquisition  of  the  capital 
item,  including  transportation  and 
installation  cost.s. 

§  403.235    Accounting  for  transactions  In 
gross  an>ounts. 

(a)  .Ml  assets  and  liabilities  shall  be 
stated  in  balance  sheet  presentations  in 
^ross  values,  provided  that  all 
depreciation,  previsions  for 
uncoilectibie  amounts,  and  other 
valuation  reser\es  shall  be  offset  against 
the  class  of  as,set  to  which  related. 

(b)  The  cost  of  Treasury'  Certificates  or 
other  tax  notes,  which  are  to  be 
surrendered  to  the  United  States 
Treasury,  rather  than  independently 
sold,  in  satisfying  Federal  income  tax 
liabilities,  may  be  offset  against  accrued 
Federal  income  tax  liabilities  provided 
both  the  gross  income  tax  liability  and 
the  value  of  the  tax  notes  are  refiected 
on  the  face  of  the  balance  sheet.  The 
offset  of  other  government  securities  or 
other  assets  against  Federal  income  tax 
liabilities  is  prohibited. 

§  403.240    Valuation  of  assets. 

All  assets  shall  be  recorded  at  cost  to 
the  Association  and  shall  not  be 
adjusted  to  reflect  changes  in  market 
value  except  that  items  which  have  been 
expensed  from  current  inventories,  and 
are  recovered,  may  be  returned  to 
inventory  at  estimated  value  with  contra 
credit  to  the  expense  accounts  initially 
charged. 

§  403.245    Establishment  of  reserves. 

(a)  Provisions  for  reserves  covering 
transactions  or  conditions  which  do  not 
diminish  assets  or  result  in 
demonstrable  liability  to  the 
Association,  with  corresponding 
diminution  in  stockholder  equity  during 
the  period  over  which  accrued,  shall  not 
be  charged  against  income  but  shall  be 
charged  directly  against  balance  sheet 
account  39100  "Unapp.'opriated 
retained  earnings." 

(b)  All  reserves  shall  be  classified  in 
balance  sheet  presentations  in  terms  of 
their  inherent  impact  upon  the 
Association's  financial  condition  as 
either  valuation  of  assets  (offsetting  the 
assets  to  which  related),  accrued 
liabilities,  or  appropriations  of  retained 
earnings. 

§  403.250    Depreciation  and  amortization. 

(a)  Assets  of  a  type  possessing 
prolonged  service  lives  significantly 
longer  than  one  year,  and  which  are 
generally  repaired  and  reused  shall  be 


UTitten  off  against  operations  through 
periodic  depreciation  or  amortization 
charges  from  the  date  first  placed  in 
regular  ser\ice.  Assets  of  a  type  which 
are  recurrently  expended  and  replaced, 
rather  than  repaired  and  reused,  shall 
not  be  depreciated  or  amortized  but 
shall  be  charged  to  expense  as  issued  for 
use. 

yh)  As.sets  of  a  type  which  are  subject 
to  depreciation  shall  not  be  classified  as 
current  as-sets  but  shall  be  carried  in 
property  and  equipment  or  other 
appropriate  noncurrent  as.set  account 
classifications.  Assets  of  a  type  which 
are  recurrently  expended  and  replaced 
shall  be  classified  as  current  assets. 

(c)  Depreciation  shall  be  calculated 
and  reported  to  the  Director  using  the 
straight-line  depreciation  method. 

§  403.255    Contingent  assets  and 
contingent  liabilities. 

Contingent  a.ssets  and  contingent 
liabilities  shall  not  be  included  in  the 
body  of  the  balance  sheet  but  shall  be 
explained  in  the  footnotes. 

§403.260    Notes  to  financial  sta«en>ents. 

(a)  All  matters  which  are  not  clearly 
identified  in  the  body  of  the  financial 
statements  of  the  Association,  but  which 
may  materially  infiuence  interpretations 
or  conclusions  that  may  reasonably  be 
drawn  in  regard  to  financial  condition 
cr  earnings  position  of  the  Association, 
shall  be  clearly  and  completely  stated  as 
footnotes  to  the  financial  statements. 

(b)  Financial  iterns  which  are  not 
otherwise  required  to  be  reported  in  the 
Association  financial  statements,  but 
which  may  affect  ratemaking 
calculations,  are  required  to  be  reported 
to  the  Director  in  the  notes  to  the 
financial  statements.  Any  financial 
items  that  are  not  reported  to  the 
Director  will  not  be  imputed  by  the 
Director  during  ratemaking  procedures 
contained  in  part  404  of  this  chapter. 

Subpart  C — Balaf>ce  Sheet 
§  403.300    General. 

(a)  The  balance  sheet  accounts  are 
designed  to  show  the  financial 
conditions  of  the  Association  as  of  a 
given  date,  reflecting  the  asset  and 
liability  balances  carried  forward 
subsequent  to  the  closing  or 
constructive  closing  of  the  Association's 
books  of  account. 

lb)  The  balance  sheet  accounts 
prescribed  in  this  system  of  accounts  are 
listed  in  appendix  A  of  this  p>art. 

S  403.305    Balance  sheet  account 
groupings. 

(aj  Current  Assets.  ( 1 )  Each 
A.ssociation  shall  include  in  this 
clas.sification  all  resources  which  may 
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reasonably  be  expected  to  be  realized  in 
cash  or  sold  or  consumed  within  one 
year,  including  but  not  limited  to: 

(i)  Unrestricted  cash; 

(ii)  Assets  that  are  readily  convertible 
into  cash;  or 

(iii)  Assets  held  for  current 
receivables  and  claims  against  others  to 
the  extent  settlement  is  reasonably 
assured. 

(2)  Securities  of  investment  and 
special  fund  accounts  at  date  of 
acquisition  need  not  be  reclassified 
until  disposition. 

(3)  Inventories  of  all  materials, 
supplies,  lubricating  oils,  motor  fuels, 
and  expendable  spares  shall  be 
physically  verified  at  least  annually. 
Differences  between  the  inventon,' 
account  and  the  actual  physical 
inventory  due  to  shortage,  overage, 
shrinkage,  etc.  shall  be  adjusted  by 
charges  or  credits  to  the  appropriate 
expense  account. 

(4)  Items  of  general  current  asset 
characteristics  which  are  not  expected 
to  be  realized  or  consumed  within  one 
year  may  be  included  in  this 
classification  provided  the  noncurrent 
portion  is  not  substantial  in  amount  and 
classification  as  a  current  item  will  not 
impair  the  significance  of  working 
capital. 

(b)  Investments  and  special  funds.  (1) 
Each  Association  shall  include  in  this 
classification  long-term  investments  in 
securities  of  others  exclusive  of  United 
States  Government  securities,  including: 

(i)  Securities  which  are  not  readily 
marketable; 

(ii)  Funds  set  aside  for  specific 
purposes  or  involving  restrictions 
preventing  current  use; 

(iii)  Contract  performance  deposits 
and  other  securities  receivable;  or 

(iv)  Funds  not  available  for  current 
operations. 

(2)  Investments  in  United  States 
Government  securities  shall  be  included 
in  the  current  assets  account  group. 

(3)  Investments  in  securities  of  others 
shall  be  recorded  at  cost  exclusive  of 
amounts  paid  for  accrued  interest  or 
dividends. 

(cl  Property  and  equipment.  (1)  All 
investments  of  the  Association  in  land 
and  units  of  tangible  property  and 
equipment  shall  be  included  within  this 
general  classification. 

(2)  The  property  and  equipment 
records  shall  be  maintained  so  as  to 
identify  property  with  each  pool 
operation,  with  nonpool  operations,  and 
joint  pool  or  nonpool  operations. 
Property  used  by  two  or  more  pools  or 
nonpool  operations  will  be  maintained 
to  permit  an  equitable  proration  of 
depreciation,  amortization,  and  repair 
and  maintenance  cost. 


(3)  Operating  and  nonoperating 
property  and  equipment  shall  be 
accounted  for  separately  as  follows: 

(i)  Investment  in  property  and 
equipment  shall  be  recorded  at  total  cost 
including  all  expenditures  applicable  to 
acquisition,  other  costs  of  a  preliminary 
nature,  costs  incidental  to  placing  in 
position  and  conditioning  for  operation, 
and  costs  of  additions,  betterments, 
improvements  and  modifications. 

(^ii)  Upon  disposal  by  sale,  retirement, 
abandonment,  dismantling,  or 
otherwise,  of  equipment  depreciated  on 
a  unit  basis,  the  Association  shall: 

(A)  Credit  the  account  in  which  the 
property  or  equipment  is  carried  with 
the  cost  thereof; 

(B)  Charge  the  depreciation  and 
maintenance  reser\-es  with  the  related 
reserve  balance  applicable  to  the 
property  disposed  of; 

(C)  Charge  the  cash  proceeds  of  the 
sale  or  the  value  of  salvaged  material  to 
the  appropriate  asset  accounts;  and 

(D)  When  the  sales  price  or  salvage 
value  less  the  cost  of  dismantling  differs 
from  the  cost  of  the  property  less 
accrued  depreciation  and  maintenance 
reserves,  the  difference  shall  be 
recorded  in  the  appropriate  capital  gain 
or  loss  accounts. 

(iii)  Upon  disposal  by  sale,  retirement, 
abandonment,  dismantling,  or 
otherwise,  of  equipment  depreciated  on 
a  group  basis,  the  Association  shall 
credit  the  account  in  which  the  property 
or  equipment  is  carried,  and  charge  the 
related  depreciation  reserve  with  the 
original  cost  thereof,  less  any  salvage 
realized,  regardless  of  the  age  of  the 
item.  No  gain  or  loss  is  recognized  on 
the  retirement  of  individual  items  of 
property  or  equipment  depreciated  on  a 
group  basis. 

(iv)  When  property  or  equipment 
owned  by  the  Association  is  applied  as 
part  payment  of  the  purchase  price  of 
new  property  or  equipment,  the  new 
property  or  equipment  shall  be  recorded 
at  its  full  purchase  price,  provided  an 
exce.ssive  allowance  is  not  made  for 
assets  traded-in.  in  lieu  of  price 
adjustments  or  discounts  on  the 
purchase  price  of  assets  acquired.  The 
difference  between  the  depreciated  cost 
of  assets  applied  as  payment  and  the 
amount  allowed  therefor  shall  be  treated 
as  retirement  gain  or  loss. 

(v)  The  Association  shall  maintain 
property  and  equipment  records  setting 
forth  the  description  of  all  property  and 
equipment  recorded  in  balance  sheet 
classification  12000-13000,  Property 
and  Equipment.  With  respect  to  each 
unit  or  group  of  property  or  equipment, 
the  record  shall  show  the  description, 
location,  date  of  acquisition,  the  original 
cost,  the  cost  of  additions  and 


t)etterments.  the  cost  of  parts  retired 
rates  of  depreciation,  residual  values  ih'I 
subject  to  depreciation,  and  the  Hatp  nl 
retirement  or  other  disposition 

(d)  Property  and  equipment 
depreciation  and  maintenance  re.sf  n »". 
(1)  Each  Association  shall  include  in 
this  balance  sheet  classification  the 
accumulation  of  all  provisions  for  loss.s 
occurring  in  property  or  equipnii-nl 
from  use  and  obsolescence.  For 
example,  it  shall  include  accumulalfl 
depreciation  established  to  record 
current  and  cumulative  cost  expiralicm 
of  assets  being  depreciated  due  to  wear 
and  tear  from  use  and  the  action  of  lime 
and  the  elements  which  are  not  replnffil 
by  current  repairs;  as  well  as  losses  in 
capacity  for  use  or  service  occasioned 
by  obsolescence,  supersession,, 
discoveries,  change  in  popular  denuitid 
or  the  requirement  of  public  authority 
Residual  values  and  rates  for  accrual  ot 
depreciation  and  maintenance  shall  !>•■ 
calculated  using  the  straight-line 
depreciation  method. 

(2)  Depreciation  shall  be  calculaied 
from  the  date  on  which  a  building, 
structure  or  unit  of  property  is  placed  in 
service,  and  shall  cease  on  the  date  sui  li 
property  is  disposed  of  by  sale, 
retirement,  abandonment,  or 
dismantling,  or  when  the  difference 
between  the  cost  and  residual  value 
shall  have  been  charged  to  expense. 

(3)  Land  owned  or  rield  in  perpetuilN 
expenditures  on  uncompleted  units  o( 
property  and  equipment  during 
construction  or  manufacture;  and  iieii>'. 
classified  as  current  assets  are  not 
subject  to  depreciation. 

(e)  Other  assets.  (1)  Each  Associatior'. 
shall  include  in  this  classification  all 
debit  balances  in  general  clearing 
accounts,  including  charges  held  m 
suspense  pending  receipt  of  informal u'm 
necessary  for  final  disposition, 
prepayments  chargeable  against 
operations  over  a  period  of  years 
capitalized  expenditures  of  an 
organizational  or  developmental 
character,  property  acquisition 
adjustments,  and  the  cost  of  patents, 
copyrights,  and  miscellaneous 
intangibles. 

(2)  Deferred  charges  having  a  definite 
time  incidence  shall  be  amortized  o\f  r 
the  periods  to  which  they  apply. 

(fj  Current  liabilities.  (1)  Each 
Association  shall  include  in  this 
classification  all  debts  or  obligations  for 
which  liquidation  or  payment  is 
reasonably  expected  to  require  the  use 
within  one  year,  of  existing  resources  ol 
a  type  which  are  properly  classifiable  rts 
current  assets,  or  the  creation  of  other 
current  liabilities.  Current  liabilities 
shall  include  payables  incurred  in  the 
acquisition  of  materials,  collections 
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received  in  advance  of  performance  of 
services,  debts  accruing  from  expenses 
incurred  from  operations,  and  other 
liabilities  that  are  regularly  and 
ordinarily  subject  to  current  liquidation. 

(2)  Lease  costs  shall  be  recorded  in 
accordance  with  the  guidelines  of  the 
Financial  Accounting  Standards  Board 
(FASB)  publication  number  13,  and 
subsequent  pronouncements  on  this 
subject  by  the  FASB.  Lease  costs 
payable  on  demand  within  one  year, 
including  the  portion  of  long-term  debt 
due  within  one  year  of  the  balance  sheet 
date,  shall  be  recorded  in  balance  sheet 
account  20100. 

(g)  Noncurrent  liabilities.  (1)  Each 
Association  shall  include  in  this 
classification  all  debts  or  obligations  for 
which  liquidation  or  payment  is  not 
reasonably  expected  to  require  the  use, 
within  one  year,  of  existing  resources  of 
a  type  which  are  properly  classifiable  as 
current  assets,  or  the  creation  of  current 
liabilities.  Noncurrent  liabilities  include 
mortgages,  bonds  and  debentures 
maturing  more  than  one  year  from  the 
date  of  the  balance  sheet,  or  other 
obligations  not  payable  within  12 
months.  This  classification  shall  reflect 
the  principal  amount  or  par  value  of 
debt  securities  issued  or  other  long-term 
debt  assumed  by  the  Association. 
Discount  and  expenses  on  long-term 
debt  shall  be  recorded  in  the  Deferred 
Charges  balance  sheet  group.  Premiums 
on  long-term  debt  shall  be  recorded  in 
the  Deferred  Credits  balance  sheet 
account  group. 

(2)  In  cases  where  debt  coming  due 
within  12  months  is  to  be  refunded,  or 
where  payment  is  to  be  made  from 
assets  of  a  type  not  properly  classifiable 
as  current,  the  amount  payable  shall  not 
be  removed  from  this  classification. 

(3)  Gains  or  losses  on  liquidation  of 
bonds,  debentures,  or  other  debt 
securities  of  the  Association  shall  be 
entered  in  profit  and  loss  classification 
47000  "Other  Income,"  or  69000 
"Miscellaneous."  Gains  and  losses  or 
adjustments  to  liabilities  applicable  to 
expenses  incurred  in  operations  shall  be 
entered  in  the  expense  accounts  initially 
charged. 

(h)  Deferred  credits.  (1)  Each 
Association  shall  include  in  this 
classification  all  credit  balances  in 
general  clearing  accounts,  including 
credits  held  in  suspense  pending  receipt 
of  information  necessary  for  final 
disposition  and  premiums  on  long-term 
debt  securities  of  the  Association. 

(2)  Deferred  credits  having  a  definite 
time  incidence  shall  be  amortized  over 
the  periods  to  which  they  apply. 

(ij  Stockholder's  equity  (Capital).  (1) 
Each  Association  shall  include  in  this 
classification  all  items  which  record  the 


aggregate  interest  of  Association 
members  in  assets  owTied  by  the 
Association. 

(2)  The  general  classification 
"Stockholder's  Equity  (Capital)"  shall 
be  subdivided  between  that  portion 
representing  direct  contributions  of  the 
members  (Paid-in  Capital)  and  that 
portion  representing  income  retained 
from  operations  of  the  Association 
(Retained  Earnings). 

(3)  The  "Paid-in  Capital- 
classification  shall  be  subdivided 
between  membership  shares  and  "Other 
Paid-in  Capital."  Membership  shares 
shall  include  par  or  stated  value  of 
shares  issued  or  the  cash  value  of  the 
consideration  actually  received,  in  cases 
of  shares  having  no  par  or  stated  value. 
"Other  Paid-in  Capital,"  shall  include 
the  excess  (premium)  or  deficiency 
(discount)  of  each  value  of  the 
consideration  received  from  the  issue  of 
any  shares  having  par  or  stated  value, 
donations  by  stockholders,  adjustments 
of  capital  resulting  from  reorganization 
or  recapitalization,  and  gains  or  losses 
from  reacquisition  and  resale  or 
retirement  of  the  Association's  shares. 

(4)  The  "Retained  Earnings"  balance 
sheet  classification  shall  refiect  the 
balance  of  net  profits,  income,  and  gains 
of  the  Association  from  the  date  of 
formation.  In  cases  where  a  deficit  has 
been  absorbed  by  a  reduction  of  "Other 
Paid-in  Capital"  as  a  result  of  a 
restatement  of  shares  or  retained 
earnings,  a  new  Retained  Earnings 
account  shall  be  established,  dated  to 
show  that  it  runs  from  the  effective  date 
of  the  restatement.  This  date  shall  be 
disclosed  in  financial  statements  until 
such  time  as  the  effective  date  no  longer 
possesses  special  significance. 

Subpart  D— Profit  and  Loss 
Classifications 

§  403.400    General. 

(a)  Each  Association  shall  keep  profit 
and  loss  accounts  in  accordance  with 
the  Chart  of  Profit  and  Loss  Accounts  in 
appendix  B  to  this  part.  The  profit  and 
loss  accounts  are  designed  to  refiect, 
through  natural  groupings,  the  elements 
entering  into  income  or  loss  accruing  to 
the  proprietary  interests  during  each 
accounting  period. 

(b)  The  system  of  accounts  in 
appendix  B  to  this  part  provides  for  the 
coordinated  grouping  of  all  revenues 
and  expenses  in  terms  of  both  major 
objectives  and  functional  activities. 

Subpart  E — Inter-Association 
Settlements 

§403.500    General. 

Each  Association  that  shares  revenues 
and  expenses  with  the  Canadian  Great 


Lakes  Pilotage  Authority  (GLPA)  shall 
submit  settlement  statements  completed 
in  the  format  shown  in  Appendix  C  to 
this  part.  The  Memorandum  of 
Arrangements  (MOA)  between  the 
United  States  and  Canada  provides  that 
settlement  of  accounts  between  United 
States  pools  and  Canadian  pools  shall 
be  effected  on  an  interim  basis  as  of  the 
end  of  each  month  with  an  annual 
settlement  as  of  December  31  of  each 
year.  Pa\-ments  on  account  shall  be 
made  by  the  15th  of  the  following 
month  on  a  net  balance  basis. 

Subpart  F— Reporting  requirements 

§403.600    Financial  reporting 
requirements. 

(a)  Each  Association  shall  file 
semiannually  with  the  Director  the 
following  financial  statements: 

(1)  Balance  Sheet. 

(2)  Profit  and  Loss  Statement. 

(b)  The  financial  statements  shall  list 
each  active  account,  including 
subsidiary  accounts,  in  *he  Uniform 
System  of  Accounts  in  Appendices  A 
and  B  of  this  part. 

(c)  The  financial  statements  shall  be 
prepared  for  the  six  months  ending  June 
30,  and  December  31,  unless  otherwise 
authorized  in  writing  by  the  Director. 
An  officer  of  the  Association  shall 
certify  the  accuracy  of  the  financial 
statements. 

(d)  Each  Association  shall  furnish  the 
Director  a  copy  of  all  settlement 
statements,  including  monthly 
settlement  statements. 

(e)  The  financial  statements,  together 
with  any  other  required  statistical  data, 
shall  be  submitted  to  the  Director  within 
30  days  of  the  end  of  the  reporting 
period,  unless  otherwise  authorized  by 
the  Director. 

(0  Each  Association  shall  furnish  the 
Director,  by  April  1  of  each  year,  an 
unqualified  long  form  audit  report  for 
the  preceding  year  prepared  by  an 
Independent  Certified  Public 
Accountant.  The  audit  shall  conform  to 
the  Generally  Accepted  Auditing 
Standards  promulgated  by  the  American 
Institute  of  Certified  Public 
Accountants. 

(g)  Each  Association  shall  furnish  the 
Director  with  monthly  revenue  and 
traffic  reports  listing  data  on  a  monthly 
and  year-to-date  basis. 

§  403.605    Operating  budgets. 

(a)  Each  Association  shall  prepare  and 
submit  to  the  Director,  by  the  31st  day 
of  Januar>'  each  year,  an  estimated 
operating  budget  for  the  forthcoming 
operating  season. 

(b)  Estimates  of  revenue  shall  be 
itemized  to  reflect  the  principal  sources 
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of  income,  with  pilotage  incnme 
segregated  from  other  classes  of  income. 

(c)  Estimates  of  expenses  shall  be  on 
a  calendar  year  basis,  with  adequate 
explanation  of  any  unusual  or 
nonrecurring  items. 

(d)  Those  items  of  expenses 
includable  in  Inter-Association 
settlement  statements  shall  be 
segregated  and  supported  by  required 
detail. 

Subpart  G — Bonds 

§403.700    Fidelity  bonds. 

(a)  Each  Association  shall  maintain  a 
fidelity  bond  to  indemnify  against  loss 
of  money  or  other  property  through 
fraudulent  or  dishonest  acts  by 
employees. 

fb)  The  Onicers  of  each  Association 
shall  annually  fix  the  amount  and 
character  of  fidelity  bonds  required  of 
those  persons  handling  or  having 
custody  of  funds  or  other  liquid  assets. 

(c)  The  Director  shall  be  advised  of 
the  amount  and  period  of  coverage. 

Subpart  H — Source  Forms 

§403.600    UnHonnpNors  source  form. 

(a)  The  "Pilot's  Source  Form-Great 
Lakes  Pilotage"  shall  be  used  by  all 
Great  Lakes  pilotage  districts.  This  form 
shall  be  issued  to  pilots  by  authorized 
United  States  pilotage  pools  and 
changes  shall  not  be  made  in  the  format 
thereof  unless  authorized  by  the 
Director. 

(b)  Pilots  shall  complete  forms  in 
detail  as  soon  as  possible  after 
completion  of  assignment  and  return  the 
entire  set  to  the  dispatching  office, 
together  with  adequate  support  for 
reimbursable  travel  expense. 

(c)  Upon  receipt  by  the  Association, 
the  forms  shall  be  completed  by 
insertion  of  rates  and  charges  as 
specified  in  part  401  of  this  chapter. 

(d)  Copies  of  the  form  shall  be 
distributed  as  follows: 

(i)  Original  to  accompany  invoice; 

(ii)  First  copy  to  Director  for  statistical 
purposes; 

(iii)  Second  copy  to  billing  office  for 
accounting  record; 

(iv)  Third  copy  to  pilot's  own 
Association  for  pilot's  personal  record; 

(v)  Fourth  copy  to  corresponding 
Canadian  Association  or  agency  for 
office  use. 

Associations  shall  account  by  number 
for  all  pilot  source  forms  issued. 

Appendix  A  to  Part  403 — ^Balance  Sheet 

Chart  of  balance  sheet  accounts. 
Current  Assets 


Account  No.  and  Title 

10100  Cash 

10130  Cash— Pa>Toll 

10140  Cash— Special  Deposits 

10160  Petty  Cash 

10170  Cash — Temporary  Investments 

10200  Accounts  Receivable — Pilotage 

10210  Accounts  Receivable — Pilot  Boat 

10220  Accounts  Receivable— Other 

10240  Allowance  for  Bad  Debts 

10300  Notes  Receivable 

10310  Notes  Receivable  from  Affiliates 

10320  Interest  Receivable 

10410  Prepaid  Insurance 

10420  Prepaid  Fuel 

10500  Advances  to  Pilots 

10530  Advances  to  Employees 

10550  Advances  to  Affiliated  Companies 

10560  Other  Prepaid  and  Advaiices 

10600  Materials  and  Supplies 

10700  Deferred  Federal  Income  Tax 

10800  Other  Cunent  Assets 

Investments  and  Special  Funds 

11000    Investment  in  Securities 

11100    Notes  Receivable 

11200    Advance  and  Investment  in 

Affiliated  Companies 
11300    Special  Funds 
1 1400    Other  Long-Term  Investments 

Property  and  Equipment 

12000    Und 

12100    Buildings  and  Structures 

12150    Accumulated  Depreciation — 

Buildings 
12200    Machinery  and  Equipment 
122SO    Accumulated  Depreciation — 

Machinery  and  Equipment 
12300  Furniture  and  Fixtures 
12350    Accumulated  Depreciation — 

Furniture  and  Fixtures 
12400    Automobiles 
12450    Accumulated  Depreciation — 

Automobiles 
1 2500    Computers  and  Software 
12550    Accumulated  Depreciation — 

Computer  and  Software 
13000    Capital  Leases— Pilot  Boats 
13050    Accumulated  Depreciation — Pilot 

Boats 
13100    Leased  Automobiles 
13150    Accumulated  Depreciation — Leased 

Automobiles 
13500    Leasehold  Improvements 
13550    Accumulated  Depreciation — 

Leasehold  Improvements 

Deferred  Charges 

14000    LongTerm  Prepayments 
14300    Deferred  Federal  Income  Tax 
15000    Other  Assets 


Current  Liabilities 


-Trade 


20000    Accounts  Payable 

20100    Notes  Payable 

20120    Current  Portion — Capital  Lease 

Obligations 
20130    Current  Portion— Other  Long-Term 

Debts 
20140    Deferred  Income  Tax 
20200    Interest 
20300    Due  Pilots 
20400    Due  Employees 
21000    Federal  Income  Tax 
2 1 1 00    State  Income  Tax 


21200  City  Income  Tax 

21300  FICA  Tax  Payable 

21400  Federal  Unemployment  Tax 

21500  State  Unemployment  Tax 

22000  Accrued  Payroll— Pilots 

23000  Accrued  Payroli— Employees 

24000  Accrued  Interest 

24100  Accrued  Taxes 

24200  Accrued  Vacation 

24210  Sick  Leave 

24300  Accrued  Pension 

24400  Accrued  Workmen's  Compensation 

24500  Advances  from  Affiliated  Companies 

24600  Dividends 

24700  Other  Current  Liabilities 

Non-Current  Liabilities 

26000  Long-Term  Debt 

26100  Capital  Lease  Obligations— Pilot 

Boats 

26400  Capital  Lease  Obligations — 

Automobiles 

26500  Capital  Lease  Obligations— Other 

26600  Pension  Liabilities 

26700  Advances  from  Affiliated  Companies 

26800  Other  Non-Current  Liabilities 

Deferred  Credits 

27000  Deferred  Income  Tax  Liabilities 

27100 

27200 


Deferred  Gain  on  Sale  of  Assets 
Other  Deferred  Credits 


Stockholders'  Equity  (Capital) 

30000    Pilots'  Capital  (Partnership) 

31000    Common  Stock 

32000    Preferred  Stock 

33000  Paid-in  Capital  in  Excess  of  Far- 
Conunon  Stock 

34000  Paid-in  Capital  in  Excess  of  Par- 
Preferred  Stock 

36000    Treasury  Stock 

38000    Prior  Year  Adjustments 

39000    Appropriations  of  Retained  Earnings 

39100    Unappropriated  Retained  Earnings 

Description  and  classification  of  balance 
sheet  accounts. 

(a)  Current  assets. 

(1)10100    Cash. 

Record  here  increases  and  decreases  in 
cash  (deposits  and  payments  of  fiinds)  which 
are  available  for  general  operating  business 
activities. 

(2)10130    Cash— Payroll. 

Record  here  increases  and  decreases  in 
cash  (deposits  and  payments  of  funds)  which 
are  assigned  for  jjayroll  transactions. 

(3)  10140    Cash— Special  Deposits. 
Record  here  cash  deposits  not  of  a  current 

nature  and  restricted  as  to  general 
availability. 

(4)  10160    Petty  Cash  Fund. 

Record  here  all  cash  transactions  made  out 
of  the  petty  cash  fund.  This  fund  is 
established  for  a  fixed  amount  and 
periodically  reimbursed  for  the  exact  amount 
necessary  to  bring  it  back  to  the  fixed 
amount.  The  fund  is  used  for  making  small 
expenditures  that  are  most  conveniently  paid 
in  cash,  such  as  postage  stamps,  shipping 
charges,  or  minor  purchases  of  supplies. 

(5)10170    Cash — ^Temporary  Investments. 

Record  here  the  cost  of  marketable 
securities  and  other  short-term  negotiable 
instruments  acquired  for  the  purpose  of 
temporarily  investing  cash.  This  account  will 
be  charged  or  credited  for  discount  or 
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premium  to  be  amortized  to  profit  and  loss 
account  45500  Interest  Income. 

(6)  10200    Accounts  Receivable— Pilotage. 
Record  here  all  amounts  billed  for  pilotage 

services. 

(7)  10210    Accounts  Receivable— Pilot 
Boat. 

Record  here  all  receivables  billed  for  pilot 
boat  services. 

(8)  10220    Accounts  Receivable— Other. 
Record  here  all  receivables  resulting  from 

revenue  producing  activities  not  recorded  in 
accounts  10200  and  10210. 

(9)  10240    Allowance  for  Bad  Debts. 
Record  here  estimated  losses  from 

uncollectible  accounts.  An  annual  review  of 
the  account  balance  must  be  made  to 
determine  the  amount  of  uncollectible 
receivables  and  the  related  bad  debt  expense 
at  year  end. 

(10)  10300    Notes  Receivable. 

Record  here  amounts  due  from  others  on 
demand  or  at  a  future  date  not  to  exceed  12 
months.  This  amount  will  be  in  the  form  of 
promissory  notes  recorded  at  their  current 
value. 

(11)10310    Notes  Receivable  from 
Affiliates. 

Record  hgre  amounts  due  from  affiliated 
companies  on  demand  or  at  a  future  date  not 
to  exceed  12  months  at  their  current  value. 

(12)10320    Interest  Receivable. 

Record  here  interest  income  earned  but  not 
yet  received,  and  due  within  one  year. 

(13)10410    Prepaid  Insurance. 

Record  here  amounts  paid  in  advance  for 
insurance  premiums  that  will  be  expensed 
within  one  vear. 

(14)  10420    Prepaid  Fuel. 

Record  here  amounts  paid  in  advance  for 
fuel  to  be  used  and  expensed  within  one 
year. 

(1 5)  10500    Advances  to  Pilots. 
Record  here  amounts  paid  in  advance  to 

pilots,  such  as  wages  or  travel  advances. 

(16)  10530    Advances  to  Employees. 
Record  here  amounts  paid  in  advance  to 

Employees,  such  as  wages  and  travel 
advances. 

(17)  10550    Advances  to  Affiliated 
Companies. 

Record  here  short-term  advances  paid  to 
Affiliated  Companies. 

(18)  10560    Other  Prepaid  and  Advances. 
Record  here  other  prepaid  and  short-term 

advances  paid  to  entities  not  provided  for  in 
other  accounts. 

(19)  10600    Materials  and  Supplies. 
Record  here  the  cost  of  materials  and 

supplies  on  hand  at  the  balance  sheet  date, 
such  as  motor  oil,  stationery,  and  office 
supplies. 

(20)  10700    Deferred  Federal  Income  Tax. 
Record  here  the  difference  between  actual 

income  tax  payable  and  income  tax  expenses 
for  the  accounting  period.  This  deferred 
amount  is  due  to  timing  differences. 

(21)  10800    CHher  Current  Assets. 
Record  here  other  current  assets  not 

provided  for  in  other  balance  sheet  accounts. 

(b)  Investments  and  special  funds. 

(1)  11000    Investment  in  Securities. 

Record  here  long-term  investments  in 
marketable  securities,  such  as  shares  of  stock 
or  Government  securities,  at  the  lower  of  cost 
or  market  value. 


(2)  11100    Notes  Receivable. 

Record  here  long-term  notes  receivable  not 
provided  for  in  accounts  10300  and  10310. 

(3)  11200    Advance  and  Investment  in 
Affiliated  Companies. 

Record  here  long-term  investments  in,  or 
advances  to,  affiliated  companies  at  cost. 

(4)11300    Special  Funds. 

Record  here  special  funds  not  of  a  current 
nature  and  restricted  as  to  general 
availability.  Include  items  such  as  cash  and 
securities  deposited  with  courts  of  law. 
employee  funds  for  the  purchase  of 
membership  shares,  and  equipment  purchase 
funds. 

(5)  1 1400    Other  Long-Term  Investments. 

Record  here  all  other  long-term 
investments  not  recorded  in  other  investment 
accounts. 

(c)  Property  and  equipment. 

(1)  12000    Land. 

Record  here  the  total  cost  of  all  land  owned 
by  the  Association.  The  cost  of  land  includes: 
(1)  Purchase  price;  (2)  all  closing  costs  and 
costs  of  obtaining  clear  title,  such  as 
commissions,  legal  fees,  escrow  fees,  title 
investigations,  and  title  insurance;  (3)  all 
costs  of  surveying,  clearing,  draining,  or 
filling  to  make  the  property  suitable  for  the 
desired  use;  and  (4)  cost  of  land 
improvements  that  have  an  indefinite 
economic  life. 

(2)12100    Buildings  and  Structures. 

Record  here  the  total  cost  of  all  buildings 
and  structures  owned  by  the  Association. 
The  cost  includes  the  original  cost  and  cost 
of  any  capital  improvements  incurred  after 
the  acquisition  date.  The  account  includes 
fixtures  and  equipment  built  into  the 
structure  or  permanently  affixed  thereto, 
such  as  plumbing,  heating,  and  lighting 
fixtures. 

(3)12150     Accumulated  Depreciation- 
Buildings. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
cost  of  buildings  which  has  been  used  up 
through  the  depreciation  process. 

(4)  12200    Machinery  and  Equipment. 
Record  here  the  total  acquisition  costs  of 

all  machinery  and  equipment,  including  the 
necessary  costs  associated  with  acquisition 
and  preparation  for  use. 

(5)  12250    Accumulated  Depreciation- 
Machinery  and  Equipment. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
costs  of  machinery  and  equipment  which  has 
been  used  up  through  the  depreciation 
process. 

(6)12300    Furniture  and  Fixtures. 

Record  here  the  total  acquisition  costs  of 
all  furniture  and  fixtures,  including  the 
necessary  costs  associated  with  acquisition 
and  preparation  for  use. 

(7)12350    Accumulated  Depreciation — 
Furniture  and  Fixtures. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
costs  of  furniture  and  fixtures  which  has 
been  used  up  through  the  depreciation 
process. 

(8)12400    Automobiles. 

Record  here  the  total  acquisition  costs  of 
all  automobiles,  including  the  necessary 
costs  associated  with  acquisition  and 
preparation  for  use. 


(9)  12450    Accumulated  Depreciation- 
Automobiles. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
costs  of  automobiles  which  has  been  used  up 
through  the  process  of  depreciation. 

(10)12500    Computers  and  Software. 

Record  here  the  total  acquisition  costs  of 
all  computers  and  software,  including  the 
necessary  costs  associated  with  acquisition 
and  preparation  for  use. 

(11)12550    Accumulated  Depreciation- 
Computers  and  Software. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
costs  of  computers  and  software,  which  has 
been  used  up  through  the  process  of 
depreciation. 

(12)13000    Capital  Leases— Pilot  Boats. 

Record  here  capital  lease  assets  for  pilot 
boats  under  capital  lease  options. 

(13)  13050    Accumulated  Depreciation- 
Pilot  Boats. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  capital  leases  for 
pilot  boats  which  has  expired  for 
depreciation. 

(14)  13100    Leased  Automobiles. 
Record  here  the  capital  lease  assets  for 

automobiles  leased  under  capital  lease 
options. 

(15)  13150    Accumulated  Depreciation- 
Leased  Automobiles. 

Record  here  the  accumulated  amount  of 
expenses  for  the  prortion  of  capital  leases  for 
automobiles  which  has  expired  for 
depreciation. 

(16)13500    Leasehold  Improvements. 

Record  here  total  cost  to  the  Association 
incurred  in  connection  with  modification, 
conversion,  or  other  improvements  to  leased 
property. 

(17)13550    Accumulated  Depreciation- 
Leasehold  Improvements. 

Record  here  the  accumulated  amount  of 
expenses  for  the  portion  of  the  acquisition 
costs  of  Leasehold  Improvements  which  has 
been  used  up  through  the  process  of 
depreciation. 

(d)  Deferred  charges. 

(1)  14000     Long-Term  Prepa\Tnents. 
Record  here  prepayments  of  obligations 

applicable  to  periods  extending  beyond  one 
year,  such  as  payments  on  leased  property 
and  equipment,  and  advances  for  rents,  rights 
or  other  privileges. 

(2)  14300    Deferred  Federal  Income  Tax. 
Record  here  the  difference  between  actual 

income  taxes  payable  and  income  tax 
expenses  for  the  accounting  period.  This 
deferred  amount  is  due  to  timing  differences. 
Thus  this  expense  originates  in  one 
accounting  period  and  reverses  in  future 
periods.  Most  timing  differences  reduce 
income  taxes  that  would  otherwise  be 
payable  currently  (i.e.,  when  accounting 
income  is  smaller  than  taxable  income),  but 
few  timing  differences  increase  the  amount  of 
income  taxes  payable  during  the  current 
accounting  period. 

(3)15000    Other  Assets. 

Record  here  assets  which  were  not 
provided  for  in  other  accounts. 

(e)  Current  liabilities. 

(1)  20000     Accounts  Payable— Trade. 
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Record  here  all  accounts  payable  incurred 
in  the  normal  course  of  bu.siness.  which  are 
due  within  one  year. 

(2)20100    Notes  Payable.  -'^ 
Record  here  the  face  value  of  all  notes. 
drafts,  or  other  similar  evidence  of 
indebtedness,  payable  on  demand  or  within 
-one  year  including  the  long-term  debt  due 
within  one  year  of  the  balance  sheet  date. 

(3)  20120  Current  Portion — Capital  Lease 
Obligations. 

Record  here  Capital  lease  obligations  due 
within  one  year. 

(4)  20130'   Current  Portion— Other  Long- 
Term  Debts. 

Record  here  the  current  portion  of  other 
long-term  liabilities  due  within  one  year. 

(5)  20140  Deferred  Income  Tax— Current 
Portion. 

Record  here  accruals  for  currently  payable 
federal  income  faxes. 

(6)  20200    Interest  Payable. 

Record  here  interest  payable  that  is  due 
within  one  year. 

(7)  20300'    Due  Pilots. 

Record  here  any  liabilities  due  pilots  to  be 
paid  within  one  year. 

(8)  20400    Due  Employees. 

Record  here  any  amounts  due  employees  to 
be  paid  within  one  year. 

(9)  21000    Federal  Income  Tax. 
Record  here  federal  income  tax  withheld 

from  employees  wages  and  payable  at  the 
balance  .sheet  date. 

(10)21100    State  Income  Tax. 

Record  here  State  inome  tax  withheld 
from  employees  wages  and  payable  at  the 
balance  sheet  date. 

(11)21200    City  Income  Ta.x. 

Record  here  city  income  tax  withhrld  from 
employees  wages  and  payable  at  the  balance 
sheet  date. 

(12)21300    PICA  Tax  Payable. 

Record  here  social  security  taxes  withheld 
from  employees  wages  and  accrued,  payable 
at  the  balance  sheet  date. 

(13)  21400    Federal  l'nemplo>Tnent  Tax. 
Record  here  Federal  unemploNTnent  tax 

(FUTA)  accrued  and  payable  at  the  balance 
sheet  date. 

(14)  21500    State  Unemployment  Tax. 
Record  here  State  unemployment  tax 

(SUTA)  accrued  and  payable  at  the  balance 
sheet  date. 

(15)  22000    Accrued  Payroll— Pilots. 
Record  here  the  accrued  liabilities  incurred 

for  pilots  payroll,  but  not  yet  paid  at  the 
balance  sheet  date. 

(16)  23000    Accrued  Payroll— Employees. 
Record  here  accrued  liabilities  incurred  few 

employees  payroll,  but  not  yet  paid  at  the 
balance  sheet  date. 

(17)  24000    Accrued  Interest. 
Record  here  accrued  interest  liabilities 

incurred  but  not  yet  paid  at  the  balance  sheet 
date. 

(18)  24100    Accrued  Taxes. 

Record  here  accrued  tax  liabilities  incurred 
but  not  yet  paid  at  the  balance  sheet  date. 

(19)  24200    Accrued  Vacation. 
Record  here  accrued  vacation  liabilities 

incurred  but  not  yet  paid  at  the  balance  sheet 
date. 

(20)  24210    Accrued  Sick  Leave. 
Record  here  accrued  sick  leave  liabilities 

incurred  but  not  yet  paid  at  the  balance  sheet 
(late. 


(21)24300     Accrued  Pension. 

Record  here  accrued  pension  plan 
liabilities  incurred  but  not  yet  paid  at  the 
balance  sheet  date. 

(22)  24400     Accrjed  Workmen's 
Compensation. 

Record  here  accrued  workmen's 
compensation  liabilities  incurred  but  not  yet 
paid  at  the  balance  shept  date. 

(23)  24500    Advances  from  Affiliated 
Companies. 

Record  here  loans,  advances,  and  other 
obligations  received  from  entities  affiliated 
with  the  Asso<.:ation. 

(24)  24600     Dividends. 

Record  here  dividends  declared  bv  the 
Association's  Board  of  Directors,  but  not  yet 
paid. 

(25)  24700     Other  Curront  Liabilities. 
Record  ht're  all  other  current  iiabiiities 

which  are  not  provided  for  in  other  accounts 
and  are  due  within  one  year. 

(f)  Non-curTfnt  liabilities, 
(1)26000    Long-Term  Debt. 

Record  here  the  face  value  or  principal 
amount  of  debt  securities  issued  or  assumed 
by  the  Association  which  have  not  been 
retired  or  cancelled  and  are  not  payable 
within  12  months  of  the  balance  sheet  date. 

(2)  26100  Capital  Lease  Obligations- 
Pilot  Boats. 

Record  here  long-term  obligations  from 
Pilot  Boat  Capital  leases  which  are  not 
payable  within  12  months  of  the  balanc?; 
sheet  date. 

(3)  26400  Capital  Lease  Obligations— 
Autortobiles. 

Record  here  long-term  obligations  from 
automobile  lease  agreements  not  payable 
within  12  months. 

(4)  26500  Capital  Lease  Obligations- 
Others. 

Record  here  long-term  obligations  from 
other  capital  leases  not  provided  for  in 
accounts  26100  and  26400. 

(5)  26600     Pension  Liabilities. 
Record  here  the  Association's  liabilities 

under  the  employee  pension  plan. 

(6)  26700     Advances  from  Affiliated 
Companies. 

Record  here  the  net  amount  due  affiliated 
compjnies  for  notes,  loans  and  advances. 

(7)  26800    Other  Non-Current  Liabilities. 
Record  here  non-current  liabilities  not 

provided  for  in  other  accounts. 

(8)  27000    Deferred  Income  Tax 
Liabilities. 

Record  here  deferred  income  tax  liabilities 
(i.e.  the  difference  between  actual  income 
taxes  payable  and  income  tax  expenses  for 
the  accounting  period)  not  payable  within  12 
months. 

(9)  27100    Deferred  Gain  On  Sale  of 
Assets. 

Record  here  the  total  gain  from  sales  of 
assets  which  will  be  amortized  over  a  period 
of  more  than  12  months  from  the  balance 
sheet  date. 

(10)27200    Other  Deferred  Credits. 

Record  here  credits  not  provided  for 
elsewhere. 

(g)  Capital  and  stockholders'  equity. 
(1)  30000    Pilots'  Capital  (Partnership). 
Record  here  the  Association's  capital 

contributions  made  by  each  individual 
partner  (pilot).  This  is  an  equity  account 


similar  to  shareholders'  equity  in  a 
corporation.  Accounting  for  partnerships 
should  comply  with  the  legal  requirements  as 
set  forth  by  the  Uniform  Partnership  Act 
(L'PA)  (e.g.,  liquidation  pajTnents  to 
partnership  creditors  before  any  distribution 
to  partners)  or  other  applicable  State  and 
Federal  laws  and  regulations,  as  well  as 
complying  with  partnership  agreements. 

(2)  31000    Common  Stock. 

Record  here  the  par  or  stated  value  of 
common  stock  purchased  by  stockholders 
(registered  pilots  only).  Common  stock 
represents  the  residual  ownership  interest  in 
the  Association.  In  addition  to  bearing  the 
greatest  risk  it  also  carries  voting  rights, 
dividend  rights,  preemptive  rights  to 
purchase  stock  issued  by  the  corporation  and 
rights  to  share  in  the  distribution  of  assess  if 
the  corporation  is  ilquidateri. 

(.3)  32000    Preferred  Stock. 

Record  here  the  par  or  stated  value  of 
preferred  stock  purchased  by  stockholders 
(registered  pilots  only)  Preferred  .stock 
carries  certain  preferences  or  priorities  not 
found  in  common  stock,  su(.h  as  to  dividends 
at  a  stated  percentage  of  par  or  stated  value, 
and  assets  distribution  in  the  event  of 
liquidation.  Shareholders  of  the  rg/poration 
may  redeem  shares  of  preferred  stock  at  their 
option,  at  a  specific  price  per  share. 

(4)  33000    Paid-in  Capital  in  Excess  of  Par- 
Common  Stock. 

Record  here  paid-in  capital  in  excess  of  par 
or  st.ifed  value  of  common  stock. 

(5)  34000    Paid-in  Capital  in  Excess  of  Par- 
Preferred  Stock. 

Record  here  paid-in  capital  in  excess  of  par 
or  stated  value  of  preferred  stock. 

(6)  36000    Treasury  Stock. 

Record  here  capital  stock  which  has  been 
legally  issued,  fully  paid  for.  and 
subsequently  acquired  by  the  Association  but 
not  formally  retired. 

(7)  38000    Prior  Year  Adjustments. 
Record  here  all  adjustments  relating  to 

prior  year's  operations  that  have  an  effect  on 
the  current  year's  financial  statements. 

(8)  39000    Appropriations  of  Retained 
Earnings. 

Record  here  retained  earnings  restricted  by 
the  Association's  Board  of  Directors  for 
contingencies  and  other  special  purposes. 

(9)  39100    Unappropriated  Retained 
Earnings. 

Record  here  net  income  or  loss  from 
operations  of  the  Association,  dividends 
declared,  and  any  other  year-end 
adjustments. 

Appendix  B  to  Part  403— Profit  and 
Loss 

Chart  of  profit  and  loss  accounts. 

Revenues 

Account  No.  and  Title 

40100  Pilotage— Designated  Waters 

40200  Pilotage— Undesignated  Waters 

40500  Docking/Undocking 

40600  Movage 

41000  Detention 

41200  Cancellation 

41300  Delay 

42000  Winter  Navigation 

43000  Dispatching 
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44000  Pilot  Boat  Income 

45000  Gain(Loss)  on  Sale  of  Assets 

46000  Interest  Income 

47000  Other  Income 

Operating  expenses 

50100  Registered  Pilots'  Salaries 

50110  Temporarily  Registered  Pilots' 

Salaries 

50120  Applicant  Pilots'  Salaries 

50200  Pilot  Boat  Salaries 

50500  Dispatching  Salaries 

51300  PayToll  Taxes 

51310  PICA 

51320  Federal  Une:Tipio>Tnent  Tax 

51330  State  UnemplojTnent  Tax 

51400  Retirement  Plan  Contribution 

51500  Workmen's  Ccmper.saticn 

50600  Insurance 

52150  Depreciation — Buildings 

52250  Depreciation — Machinery-  and 

Equipment 

52450  [>epreciation — Automobiles 

53050  Depreciation— Pilot  Boats 

53550  Depreciation — Leasehold 

Improvements 


54000  Travel— Pilots 

55000  Fuel 

55100  Repairs  and  Maintenance 

56000  Winter  Navigation 

56100  Canadian  Pilot  Earnings 

59000  Other  Operating  Expenses 

General  and  Administrative  Expenses 

60100    Salaries  and  Wages — Employees 

60200    Salaries  and  Wages— Officers 

60300    Pa\Toll  Taxes 

60310     FICA 

60320     Federal  UnempiovTnent  Tax 

00330     State  UnemplojTnent  Tax 

00400    Retirement  Plan  Contributions 

60500     Workmen's  Compensation 

60600     Insurance 

61000     Legal  Fet-s 

61100     Accounting  and  Auditing  Fees 

61200    Other  Professional  Fees 

023')0     Deprtrialion — Furniture  and 

Fixtures 
62550     Depreciation — Computers  and 

Software 
63000     Office  Rerf 
63100    Rent 

Revenue 

[Dollars] 


63200  Interest 

63300  Donations 

63400  Bad  Debts 

63500  Meetings 

64000  Repairs  and  Maintenance 

64100  Medical  Insurance 

64200  Licenses  and  Dues 

65000  Supplies 

65100  Postage 

65200  Telephone 

65300  Travel 

65400  Utilities 

65500  Bank  Service  charges 

09000  Miscellaneous 

Appendix  C  to  Part  403— SeMlement 
Statement 

(a)  Monthly  settlement  statement:  of  the 
following  form  are  to  be  submitted  b\  each 
Association  sharing  revenues  and  expenses 
with  the  Canadian  Great  Lakes  Pilotage 
Authority: 

Settlement  Statement 


40100-*2000    Pilotage  revenue: 

United  States  pilots 

Canadian  pilots  

Total 

Operating  Expenses 

54000  Subsistence  ar>d  t^ave^-p^lots 

60100  Salaries  and  wages-employees 

63000  Rental-office  space  and  equipment 

65400  Heat,  light,  and  power  

65000  Office  stationery  and  supplies  

64000  Repairs  arxj  Maintenance 

65300  Administrative  travel  

65200  Telephone,  telegraph,  and  teletype 

60600  Insurance  and  bonding  

65100  Postage  and  express 

65500  Bank  service  charges  

69000  Other 

63400  Bad  debt  

Total 

Net  operating  income 

Less:  Outstanding  accounts  receivable 

Amount  available  for  distribution  


Current 
month 


Year 
to-date 


[Dollars] 


Total  pilotage  revenue  tilled 

Respective  share  of  arTx>unt  available 


Statement  of  Account  as  at- 

[Dollarsl 


U.S. 


Canada 


Total 


-(End  of  Month) 


U.S. 
share 


Canada 
share 


Total 
share 


Share  to  date  

Boat  arxJ  taxi  charges  paid 
Payments  made  to 
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Statement  of  Account  as  at- 


-(End  of  Month)— Continued 


[Dollars] 

1 

U.S. 
share 

Canada 
share 

Total 
share 

Distritxition  this  period  

(End  of  month) 

UrxJistributed  balarice  

(b)  Under  the  Memorandum  of 
Arrangements,  the  pilotage  pool  having  the 
larger  amount  of  cash  available  for 
distribution  will  make  payment  of  the  excess 
to  the  United  States  or  Canadian  counterpart 
pool  in  the  currency  of  the  nationality  of  the 


paying  pilotage  pool.  The  following 
statemant  will  be  submitted  by  the 
Associations  making  net  balance  payments. 
Amount  available  for  distribution — S 


.  [amount)  at 


Less  applied  credit_ 

(rate) 

Remaining  balance 

(c)  Associations  making  net  balance 

payment  will  make  the  following  accounting 

entry: 


Account  No. 


24500 
10220 
10100 


Description  of  Account 


Advances  from  Affiliated  Companies 

Accounts  Receivable — Other 

Cash 


Debit 


Credit 


To  record  settlement  of  account  with  Canadian  pool  for  month  ended (month) (day) 

(d)  Associations  receiving  net  balance  payment  will  make  the  following  accounting  entry: 


(year). 


Account  No. 


10100 
24500 
10220 


Description  of  Account 


Cash 

Advances  from  Affiliated  Companies 
Accounts  Receivable — Other 


Debit 


Credit 


To  record  receipt  of  settlement  from  Canadian  pool  for  month  ended 


(month) 


(day) . 


(year). 


Journal  Entries 

(a)  Accounts  40100  through  42000,  Pilotage 
Revenue,  are  to  be  supprorted  by  copies  of 
invoices  prepared  by  issuing  offices. 

(b)  Account  54000.  Subsistence  and  Travel- 
Pilots,  are  to  be  supported  by  listings  giving 
the  pilot's  name  and  amount.  The  travel 
expenses  recorded  in  this  account  are  only 
those  provided  for  under  paragraph  4(c)  of 
the  United  States-Canada  MOA  and  which 
are  recoverable  fix)m  operators  of  vessels. 

(c)  Account  60100,  Salaries  and  Wages- 
Employees,  are  to  be  supported  by  lists 
showing  employees'  name,  title  and  salary. 
Only  employees  directly  engaged  in 
dispatching  and  accounting  activities  are 
included. 

(d)  Account  63000,  Office  Rent,  are  to 
include  the  agreed  amount  of  rental  for  office 
space  and  necessary  equipment. 

(e)  Account  65200,  Telephone,  are  to  be 
supported  by  listing  of  supplier  and  amounts. 

(f)  Accounts  65000,  64000,  65300,  60600, 
65100,  65500.  69000,  and  63400  do  not 
require  supporting  data. 

(g)  Journal  entries  are  to  be  made  in 
corresponding  accounts  to  record 
transactions  from  settlement  statements,  to 
record  Association's  share  of  revenue  and 
expenses  transferred  from  other  Associations. 
The  debits  and  credits  will  be  determined  by 
multiplying  the  current  month  totals  shown 
on  the  settlement  statement  by  the 
Association's  pro-rata  share  and  then  in  turn 
multiplying  the  result  by  the  exchange  rate. 

4.  Part  404  is  revised  to  read  as 
follows: 


PART  404— GREAT  LAKES  PILOTAGE 
RATEMAKING 

Sec. 

404.1    General  ratemaking  provisions. 

404.5    Guidelines  for  the  recognition  of 

expenses. 
404.10    Ratemaking  procedures  and 

guidelines. 
Appendix  A  to  Part  404 — Ratemaking 
Methology 

Appendix  B  to  Part  404 — Ratemaking 
Deflnitjons  and  Formulas 

Authority:  46  U.S.C.  2103,  9303,  9304;  49 
CFR  1.46. 

§404.1    General  ratemaking  provisions. 

(a)  The  purpose  of  this  part  is  to  provide 
guidelines  and  procedures  for  Great  Lakes 
pilotage  ratemaking.  Included  in  this  part  are 
explanations  of  the  steps  followed  in 
developing  a  pilotage  rate  adjustment,  the 
analysis  used,  and  the  guidelines  followed  in 
arriving  at  the  pilotage  rates  contained  in  part 
401  of  this  chapter. 

(b)  The  Director  determines  the  timing  for 
reviews  of  Great  Lakes  pilotage  rates.  These 
reviews  are  conducted  at  his  or  her  discretion 
and  are  intended  to  determine  whether 
existing  Great  Lakes  pilotage  rates  are  fair 
and  reasonable,  or  should  be  adjusted.  An 
interested  party  or  parties  may  also  petition 
the  Director  for  a  review  at  any  time.  The 
petition  must  present  a  reasonable  basis  for 
concluding  that  a  review  may  be  warranted. 
If  the  Director  determines,  from  the 
information  contained  in  the  petition,  that 
the  existing  rates  may  no  longer  be 
reasonable,  a  full  review  of  the  pilotage  rates 


will  be  conducted.  If  the  full  review  shows 
that  pilotage  rates  are  within  a  reasonable 
range  of  their  target,  no  adjustment  to  the 
rates  will  be  initiated. 

§  404.5    Guidelines  for  the  recognition  of 
expenses. 

(a)  The  following  is  a  listing  of  the 
principal  guidelines  followed  by  the  Director 
when  determining  whether  exf>enses  will  be 
recognized  in  the  ratemaking  process: 

(1)  Each  expense  item  included  in  the  rate 
base  is  evaluated  to  determine  if  it  is 
necessary  for  the  provision  of  pilotage 
service,  and  if  so,  what  dollar  amount  is 
reasonable  for  that  expense  item.  Each 
Association  is  responsible  for  providing  the 
Director  with  sufficient  information  to  show 
the  reasonableness  of  all  expense  items.  The 
Director  will  give  the  Association  the 
opportunity  to  defend  any  expenses  which 
are  questioned.  However,  subject  to  the  terms 
and  conditions  contained  in  other  provisions 
of  this  part,  expense  items  which  the  Director 
determines  are  not  reasonable  and  necessary 
for  the  provision  of  pilotage  services  will  not 
be  recognized  for  ratemaking  purposes. 

(2)  In  determining  reasonableness,  each 
expense  item  is  measured  against  one  or 
more  of  the  following: 

(i)  Comparable  or  similar  expenses  paid  by 
others  in  the  maritime  industry, 

(ii)  Comparable  or  similar  expenses  paid  by 
other  industries,  or 

(iii)  U.S.  Internal  Revenue  Service 
guidelines. 

(3)  Lease  costs  for  both  operating  and 
capital  leases  are  recognized  for  ratemaking 
purposes  to  the  extent  that  they  conform  to 
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market  rates.  In  the  absence  of  a  comparable 
market,  lease  costs  are  recognized  for 
ratemaking  purposes  to  the  extent  that  they 
conform  to  depreciation  plus  an  allowance 
for  return  on  investment  (computed  as  if  the 
asset  had  been  purchased  with  equity 
capital).  Lease  costs  which  exceed  these 
standards  are  not  recognized  for  ratemaking 
purposes. 

(4)  For  each  Association,  a  market- 
equivalent  retum-on-investment  is  allowed 
for  the  net  capital  invested  in  the  Association 
by  its  members.  Assets  subject  to  return  on 
investment  provisions  are  subject  to 
reasonableness  provisions.  If  an  asset  or  other 
investment  is  not  necessary  for  the  provision 
of  pilotage  services,  the  return  element  is  not 
allowed  for  ratemaking  purposes. 

(5)  For  ratemaking  purposes,  the  revenues 
and  expenses  generated  from  Association 
transactions  which  are  not  directly  related  to 
the  provision  of  pilotage  services  are 
included  in  ratemaking  calculations  as  long 
as  the  revenues  exceed  the  expenses  from 
these  transactions.  For  non-pilotage 
transactions  which  result  in  a  net  Hnancial 
loss  for  the  Association,  the  amount  of  the 
loss  is  not  recognized  for  ratemaking 
purposes.  The  Director  reviews  non-pilotage 
activities  to  determine  if  any  adversely 
impact  the  provision  of  pilotage  service,  and 
may  make  ratemaking  adjustments  or  take 
other  steps  to  ensure  the  provision  of  pilotage 
service. 

(6)  Medical,  pension,  and  other  benefits 
paid  to  pilots,  or  for  the  benefit  of  pilots,  by 
the  Association  are  treated  as  pilot 
compensation.  The  amount  recognized  for 
each  of  these  benefits  is  the  cost  of  these 
benefits  in  the  most  recent  union  contract  for 
first  mates  on  Great  Lakes  vessels.  Any 
expenses  in  excess  of  this  amount  are  not 
recognized  for  ratemaking  purposes. 

(7)  Expense  items  which  are  not  re]X>rted 
to  the  Director  by  the  Association  are  not 
considered  by  the  Director  in  ratemaking 
calculations. 

(8)  Expenses  are  appropriate  and  allowable 
if  they  are  reasonable,  and  directly  related  to 
pilotage.  Each  Association  must  substantiate 
its  expenses,  including  legal  expenses.  In 
general,  the  following  are  not  recognized  as 
reasonable  expenses  for  ratemaking  purposes; 

(i)  Undocumented  fees; 

(ii)  Fees  for  lobbying; 

(iii)  Fees  for  non-pilotage  personal  matters; 

(iv)  Fees  which  are  not  commensurate  with 
the  work  performed;  and 

(v)  Any  other  fees  not  directly  related  to 
pilotage. 

(9)  In  any  Great  Lakes  pilotage  district 
where  revenues  and  expenses  from  Canadian 
pilots  are  commingled  with  revenues  and 
expenses  from  U.S.  pilots,  Canadian  revenues 
and  expenses  are  not  included  in  the  U.S. 
calculations  for  setting  pilotage  rates. 

(10)  Profit  sharing  expenses  are  not 
recognized  for  ratemaking  purposes. 

§  404.1 0    RatemaMng  procedures  and 
guidelines. 

(a)  Appendix  A  to  this  part  is  a  description 
of  the  types  of  analyses  performed  and  the 
methodology  followed  in  the  development  of 
Great  Lakes  pilotage  rate  adjustments. 
Ratemaking  calculations  in  Appendix  A  of 


this  part  are  made  using  the  definitions  and 
formulas  contained  in  Appendix  B  of  this 
part.  Pilotage  rates  actually  implemented 
may  vary  frt)m  the  results  of  the  calculations 
in  Appendices  A  and  B,  because  of 
agreements  with  Canada  requiring  identical 
rates,  or  because  of  other  circumstances  to  be 
determined  by  the  Director.  Additional 
analysis  may  also  be  performed  as 
circumstances  require.  The  guidelines 
contained  in  §  404.05  are  applied  in  the  steps 
identified  in  Appendix  A  to  this  part. 

(b)  A  separate  ratemaking  calculation  is 
made  for  each  of  the  following  U.S.  pilotage 
areas; 

Area  1 — the  St.  Lawrence  River; 

Area  2 — Lake  Ontario; 

Area  4 — Lake  Erie; 

Area  5 — the  navigable  waters  from  South  East 

Shoal  to  Port  Huron,  MI; 
Area  6 — Lakes  Huron  and  Michigan; 
Area  7 — the  St.  Mary's  River  and 
Area  8 — Lake  Superior. 

Appendix  A  to  Part  404 — Ratemaking 
Methodology 

Step  1:  Projection  of  Operating  Expenses 

(1)  The  first  Step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  project 
the  amount  of  fair  and  reasonable  operating 
expenses  that  basic  pilotage  rates  should 
recover,  as  determined  by  the  Director.  This 
step  consists  of  the  following  phases:  (a) 
Submission  of  financial  information  from 
each  Association;  (b)  determination  of 
recognizable  expenses;  (c)  adjustment  for 
ancillary  revenues;  (d)  adjustment  for 
inflation  or  defiation;  and  (e)  final  projection 
of  operating  expenses.  Each  of  these  phases 
is  detailed  below. 

Step  l.A. — Submission  of  Financial 
Information 

(1)  Each  Association  is  responsible  for 
providing  detailed  financial  information  to 
the  Director,  in  accordance  with  Part  403  of 
this  chapter. 

Step  l.B. — Determination  of  Recognizable 
Expenses 

(1)  The  Director  determines  which 
Association  expenses  will  be  recognized  for 
ratemaking  purposes,  using  the  guidelines  for 
the  recognition  of  expenses  contained  in 
§404.05  of  this  chapter.  Each  Association  is 
responsible  for  providing  sufficient  data  for 
the  Director  to  make  this  determination. 

Sfep  1 .  C. — Adjustment  for  Ancillary 
Revenues 

(1)  Several  charges  have  traditionally  been 
levied  for  pilotage  services  which  are 
additional  to  basic  pilotage  service.  These 
charges  are  termed  "ancillary  charges,"  and 
are  defined  as  charges  for  docking, 
undocking,  moveage,  delay,  cancellation,  and 
lock  transit.  Revenues  received  from  these 
ancillary  charges  will  be  offset  against  the 
operational  expenses  of  the  Associations. 
Rates  for  ancillary  services  will  be  set 
separately  fixim  basic  pilotage  rates.  The 
method  for  setting  ancillary  rates  is  discussed 
in  Step  7.D.,  below. 


Step  l.D. — Adjustment  for  Inflation  or 
Deflation 

(1)  In  making  projections  of  future 
exp)enses,  expenses  that  are  subject  to 
inflationary  or  deflationary  pressures  are 
adjusted.  Costs  not  subject  to  inflation  or 
deflation  (e.g.,  depreciation,  long-term  leases, 
pilot  compensation,  etc)  are  not  adjusted. 
The  inclusion  of  an  inflation  or  deflation 
adjustment  does  not  imply  that  pilotage  rates 
will  be  automatically  adjusted  each  shipping 
season,  without  a  pilotage  rate  review.  The 
inflation  or  deflation  adjustment  is  only 
made  during  the  expense  projection  phase  of 
a  full-scale  pilotage  rate  review. 

Annual  cost  inflation  or  deflation  rates  will 
be  projected  to  the  succeeding  navigation 
season,  reflecting  the  gradual  increase  or 
decrease  in  cost  throughout  the  year. 

For  ratemaking  calculations  begun  after 
January  1. 1996.  the  actual  annual 
experienced  change  in  the  average  cost  in 
non-pilot  operational  costs  per  pilot 
assignment  for  each  pilotage  area  will  be 
used  to  project  the  inflation  or  deflation 
adjustment.  For  ratemaking  calculations 
begun  prior  to  January  1, 1996.  the  inflation 
or  deflation  adjustment  will  be  based  on  the 
preceding  year's  change  in  the  North  Central 
Region's  Consumer  Price  Index  as  calculated 
by  the  U.S.  Bureau  of  Labor  Statistics. 

Sfep  I.E. — Projection  of  Operating  Expenses 

(1)  Once  all  adjustments  are  made  to  the 
recognized  operating  expenses,  the  Director 
projects  these  expenses  for  each  pilotage 
disfrict.  In  doing  so,  the  Director  takes  into 
account  foreseeable  circumstances  which 
could  affect  the  accuracy  of  the  projection. 
The  Director  will  determine,  as  accurately  as 
reasonably  practicable,  the  "projection  of 
operating  expenses." 

Step  2:  Projection  of  Target  Pilot 
Compensation 

(1)  The  second  Step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  project 
the  amount  of  target  pilot  comfiensation  that 
pilotage  rates  should  provide  in  each  area. 
This  Step  consists  of  the  following  phases:  (a) 
Determination  of  target  rate  of  compensation; 
(b)  determination  of  number  of  pilots  needed 
in  each  pilotage  area;  and  (c)  multiplication 
of  the  target  compensation  by  the  number  of 
pilots  needed  to  project  target  pilot 
compensation  needed  in  each  area.  Each  of 
these  proposed  phases  is  detailed  below. 

Sfep  2.A. — Determination  of  Target  Rate  of 
Compensation 

(1)  Target  pilot  compensation  for  pilots 
providing  services  in  undesignated  waters  is 
average  annual  compensation  for  first  mates 
on  U.S.  Great  Lakes  vessels.  The  average 
annual  compensation  for  first  mates  is 
determined  based  on  the  most  current  union 
contracts,  and  includes  wages  and  benefits. 

(2)  Target  pilot  compiensation  for  pilots 
providing  services  in  designated  waters 
approximates  the  average  annual 
compensation  for  masters  on  U.S.  Great 
Lakes  vessels.  It  is  calculated  as  150%  of  the 
compensation  earned  by  first  mates  on  U.S. 
Great  Lakes  vessels. 
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Step  2.B. — Determination  of  Number  of  Pilots 
Needed 

(1)  The  basis  for  the  number  of  pilots 
needed  in  each  area  of  designated  waters  is 
established  by  dividing  the  projected  bridge 
hours  for  that  area  by  1,000.  Bridge  hours  are 
the  number  of  hours  a  pilot  is  aboard  a  vessel 
providing  basic  pilotage  service. 

(2)  The  basis  for  the  number  of  pilots 
needed  in  each  area  of  undesignated  waters 
is  established  by  dividing  the  projected 
bridge  hours  for  that  area  by  1 .800. 

(3)  In  determining  the  number  of  pilots 
needed  in  each  pilotage  area,  the  Director  is 
guided  by  the  results  of  the  calculations  in 
steps  2.  A.  and  2.B.  However,  the  Director 
may  also  find  it  necessary  to  make 
adjustments  to  these  "numbers  in  order  to 
ensure  uninterrupted  pilotage  ser\ice  in  each 
area,  or  for  other  reasonable  circumstances 
which  the  Director  determines  are 
appropriate. 

Step  2.  C— Projection  of  Target  Pilot 
Compensation 

(1)  The  "projection  of  target  pilot 
comf)ensation"  is  determined  separately  for 
each  pilotage  area  by  multiplying  the  number 
of  pilots  needed  in  that  area  by  the  target 
pilot  compensation  for  pilots  working  in  that 
area. 

Step  3:  Projection  of  Revenue 

(1)  The  third  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  project 
the  revenue  that  would  be  received  in  each 
pilotage  area  if  existing  rates  were  left 
unchanged.  This  step  consists  of  two  phases: 
(a)  Projection  of  future  vessel  traffic  and 
pilotage  revenue;  and  (b)  adjustment  for 
ancillary  revenues. 

Step  3.  A. — Projection  of  Revenue 

(1)  The  Director  generates  the  mo<;t 
accurate  projections  reasonably  possible  of 
the  pilotage  service  that  will  be  required  by 
vessel  traffic  in  each  pilotage  area.  These 
projections  are  based  on  historical  data  and 
all  other  relevant  data  available.  Projected 
demand  for  pilotage  service  is  multiplied  by 
the  existing  pilotage  rates  for  that  service,  to 
arrive  at  the  projection  of  all  pilotage 
revenue. 

Step  3.B. — Adjustment  for  Ancillary 
Revenues 

(1)  The  projection  of  pilotage  revenue  from 
Step  3.  A.,  above,  is  adjusted  for  ancillary 
revenues  (i.e.,  revenue  from  docking, 
undocking.  moveage,  delay,  cancellation,  and 
lock  transit).  Ancillary  revenues  are 
subtracted  from  the  projection  of  all  pilotage 
revenue  because  the  rates  for  ancillary 
services  are  set  separately  from  the  basic 
pilotage  rates.  The  method  for  setting 
ancillary  charges  is  discussed  in  Step  7,D., 
below. 

(2)  After  adjustment  for  ancillary  revenues, 
the  result  is  the  projection  for  revenues 
which  would  be  generated  by  basic  pilotage 
services  if  existing  rates  are  left  unchanged. 
The  results  of  these  calculations  is  defined  as 
the  "projection  of  revenue." 

Step  4:  Calculation  of  Investment  Base 
(t)  The  fourth  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  the 


calculation  of  the  investment  base  of  each 
Association.  The  investment  base  is  the 
recognized  capital  investment  in  the  assets 
employed  by  each  Association  required  to 
support  pilotage  operations.  In  general,  it  is 
the  sum  of  available  cash  and  the  net  value 
of  real  assets,  less  the  value  of  land.  The 
investment  base  will  be  established  through 
the  use  of  the  balance  sheet  accounts,  as 
amended  by  material  supplied  in  the  Notes 
to  the  Financial  Statement.  The  formula  used 
in  calculating  the  investment  base  is  detailed 
in  Appendix  B  to  this  part. 

Step  5-  Determination  of  Target  Rate  of 
Return  on  Investment 

(1)  The  fifth  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to 
determine  the  Target  Rate  of  Return  on 
Investment.  For  each  Association,  a  market- 
equivalent  return-on-investment  (ROI)  is 
allowed  for  the  recognized  net  capital 
invested  in  the  Association  by  its  members. 

(2)  The  allowed  ROI  is  based  on  the  rate 
of  the  most  recent  return  on  stockholder's 
equity  for  a  representative  cross  section  of 
transportation  industry  companies,  including 
maritime  companies,  with  a  minimum  rate 
equal  to  the  interest  rate  incurred  by  the 
Associations  for  debt  capital,  and  a 
maximum  rate  of  20  percent. 

(3)  Assets  subject  to  return  on  investment 
provisions  must  be  reasonable  in  both 
purpose  and  amount.  If  an  asset  or  other 
investment  is  not  necessary  for  the  provision 
of  pilotage  services,  that  portion  of  the  return 
element  is  not  allowed  for  ratemaking 
purposes. 

Step  6:  Adjustment  Determination 

(1)  The  next  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  insert 
the  results  from  steps  1,  2,  3,  and  4  into  a 
formula  which  is  based  on  a  standard  utility 
rate  structure,  and  comparing  the  results  to 
step  5.  This  basic  utility  rate  structure  takes 
into  account  revenues,  expenses  and  return 
on  investment,  and  is  of  the  following  form: 


Line 

Ratemaking  projections  tor  t>asic  pilot- 
age 

1. 
2. 

3. 

+  Revenue  (from  step  3). 

-  Operating     Expenses    (from 
step  1). 

-  Pilot  Compensation  (from  step 
2). 

4. 
5. 

=  Operating  Profit/(Loss). 
-   Interest  Expense  (from  Audit 
reports). 

6. 
7. 

.=  Earnings  Before  Tax. 
-  Federal  Tax  Allowance. 

8. 
9. 

10. 

=  Net  Income. 

Return  Element  (Net  Income  + 

Interest). 
+  Investment  Base  (from  step  4) 

11. 

=  Return  on  Investment. 

(2)  The  Director  will  compare  the  projected 
return  on  investment  (as  calculated  using  the 
formula  above)  to  the  target  return  on 
investment  (from  step  5),  to  determine 
whether  an  adjustment  to  the  basic  pilotage 
rates  Is  necessary.  If  the  projected  return  on 


investment  is  significantly  different  from  th" 
target  return  on  investment,  the  revenues 
which  would  be  generated  by  the  current 
pilotage  rates  are  not  equal  to  the  revenues 
which  would  need  to  be  recovered  by  the 
pilotage  rates. 

(3)  The  basic  pilotage  revenues  that  are 
needed  are  calculated  by  substituting  in  a 
figure  for  the  projected  revenue  which  will 
make  the  target  return  on  investment  equal 
to  the  projected  return  on  investment.  This 
"projection  of  revenue  needed"  is  used  in 
determining  the  basis  for  proposed 
adjustments  to  the  basic  pilotage  rates.  The 
mechanism  for  adjusting  the  basic  pilotage 
rates  is  discussed  in  Step  7  below.  The 
required  return,  tax.  and  interest  elements 
may  be  considered  additions  to  the  operating 
expenses  and  pilot  comf)enf.ation 
components  of  the  hourly  charge  for  basic 
pilotage  service,  which  is  discussed  in  Step 
7. A.  below. 

Step  7:  Adjustment  of  Pilotage  Rates 

(1)  The  final  step  in  the  Great  Lakes 
pilotage  ratemaking  methodology  is  to  adjust 
Great  Lakes  pilotage  rates  if  the  calculations 
from  Step  6  show  that  pilotage  rates  in  a 
pilotage  area  should  be  adjusted,  and  if  the 
Director  determines  that  it  is  appropriate  to 
go  forward  with  a  rate  adjustment.  Rate 
adjustments  are  calculated  in  accordance 
with  the  procedures  found  in  this  step. 
However,  pilotage  rates  calculated  in  this 
step  are  subject  to  adjustment  based  on 
requirements  of  the  Memorandum  of 
Arrangements  between  the  United  States  and 
Canada,  and  other  supportable  circumstances 
which  may  be  appropriate.  Pilotage  rate 
adjustments  consist  of  the  following:  (a) 
Calculation  of  the  hourly  pilotage  charge;  (b) 
calculation  of  pilotage  charges  for 
unspecified  trips;  (c)  calculation  of  pilotage 
charges  for  specified  trips;  (d)  calculation  of 
pilotage  charges  for  ancillary  services;  and  (e) 
adjustment  of  pilotage  charges  for  vessel  size. 
Each  of  these  is  detailed  below. 

Step  7. A. — Calculation  of  Hourly  Charge 

(1)  The  Director  determines  a  proposed 
hourly  charge  for  basic  pilotage  service  in 
each  pilotage  area.  This  hourly  charge  is  used 
in  the  calculation  of  pilotage  rates  discussed 
in  Steps  7.B.,  7.C.,  and  7.D.,  below. 

(2)  The  proposed  total  hourly  charge  for 
pilotage  service  in  each  pilotage  area  consists 
of  two  components,  i.e.,  pilot  compensation. 
and  operating  expenses. 

(3)  The  pilot  compensation  component  of 
the  hourly  charge  is  derived  by  dividing  the 
projected  target  pilot  compensation  for  each 
area,  by  the  estimated  pilotage  hours  (i.e., 
bridge  hours)  for  that  area.  This  calculation 
results  in  a  pilot  compensation  charge  for 
each  hour  of  pilotage  service  in  that  pilotage 
area. 

(4)  The  operating  expense  component  of 
the  hourly  charge  is  derived  by  dividing  the 
projected  operating  expenses  for  each 
pilotage  district,  including  the  constructed 
amount  necessary  to  bring  the  Associations 
to  the  ROI  standard,  by  the  estimated  pilotage 
hours  (bridge  hours).  This  calculation  results 
in  an  operating  expense  charge  for  each  hour 
of  pilotage  service  in  that  pilotage  district. 

(5)  The  total  hourly  charge  for  basic 
pilotage  service  in  each  pilotage  area  is 


JMI 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday.  April  12,  1994  /  Proposed  Rules 


17323 


derived  by  adding  the  pilot  compensation 
charge  for  that  area  to  the  operating  expense 
charge  for  the  district  in  which  that  area  is 
located.  These  calculations  are  adjusted  for 
average  ship  size  as  discussed  in  Step  7.E.. 
below. 

Step  7.B. — Calculation  of  Charges  for 
L'nfipecified  Trips 

(1)  For  transits  which  are  net  snpcified  in 
§  401 .405  and  §  401 .4 10  of  this  cLspter,  the 
Director  bases  basic  piiotago  rat"s  on  the 
hourly  cha.f^e  developed  in  Stt'p  7..^..  above. 
This  hourly  cha.'ge  for  biisic  pilotage  service 
is  as-ipssed  for  each  hour  that  a  r-.'gisterod 
pilot  is  aboard  e  vessel,  subiect  to  a  si.x-hour 
minimum  each  time  a  pilot  is  assigned,  with 
three-hour  increments  thereafter. 


Strp  T.C — Calculaticn  of  Chargt-s  for 
Specified  Trips 

(1)  For  transits  which  are  specified  in 
§401.405  and  §401.410  of  this  chapter,  the 
Director  periodically  reviews  the  average 
time  for  each  individual  transit,  using  the 
travel  time  in  both  directions.  This  review 
will  be  accomplished  at  least  once  everv  five 
years.  The  proposed  basic  pilotage  fee  listed 
for  specified  transits  in  §  401.405  and 
§401.410  of  this  chapter  is  based  on  the 
result  of  multiplying  the  hourly  basic 
pilotage  fee  by  the  average  transit  time 
calculated  for  that  transit. 

(2)  During  ratemaking  proceedings  which 
occur  between  periodic  reviews  of  average 
vessel  transit  times,  the  rates  fur  specified 
transits  ax«  adjusted  as  a  group.  The  pilotage 
rate  for  specified  transits  in  each  area  is 
adjusted  by  subtracting  the  "projection  of 
revenue"  trom  the  "projection  of  revenue 
needed"  and  dividing  by  the  "projection  of 
revenue,"  with  the  resultant  deficit  or 
surplus  expressed  in  percentage  terms. 
rounded  to  the  nearest  whole  number.  The 
proposed  basic  pilotage  rates  for  specified 
transits  ere  determined  by  multiplying  the 
existing  rates  by  the  resultant  percentage. 


Step  7. D.— Calculation  cf  Charges  for 
Ancillary  Sendees 

(1)  Ancillary  charges  are  equalized 
between  districts.  These  charges  need  not  be 
adjusted  during  every  ratemaking.  These 
charges  are  reviewed  at  intervals  of  not  more 
than  five  years,  during  the  periodic  review  of 
average  vessel  transit  time  for  specified  trips 
discussed  in  Step  7.C.,  above.  Each  of  these 
char:ges  is  discussed  below. 

(A)  Docking,  Undocking  and  Harbor 
Movement  Charges — For  consistency,  these 
charges  are  set  at  the  same  level  in  all 
districts.  The  charges  are  determined  by  the 
Director,  subject  to  the  requirements  of  the 
Memorandum  of  Arrangements  between  the 
United  States  and  Canada. 

(B)  Moveage — ^The  charge  for  moveage  in  a 
harbor  for  all  three  districts  is  twice  the 
docking  charge. 

(C)  Delay  Charges — Delay  charges,  per 
hour,  whether  for  trip  interruption  or 
departure  or  mo\'eage  delays,  are  set  at  the 
rate  determined  in  the  pilot  compensation 
phase  discussed  in  Step  2  above,  as  adjusted 
for  ship  size.  The  maximum  delay  charge  for 
any  24-hour  period  is  the  per  hour  delay 
charge,  as  adjusted  for  ship  size,  times  16 
hours. 


(D)  Cancellation  Chorges— Cancellation 
charges  are  set  at  the  rate  determined  in  the 
pilot  compensation  phase  discussed  in  Step 
2  above,  and  are  not  adjusted  for  ship  size. 
If  the  cancellation  occurs  less  than  six  hours 
after  the  pilot  reports,  the  maximum  charge 
is  the  bdsic  pilot  compensation  charge  for  a 
six-hour  period.  If  the  cancellation  occurs 
more  th^n  six  hours  after  the  pilot  reports, 
the  chdi^e  is  the  b.3sic  pilot  compensation 
cha.pe  t(T  r-Tch  hour  or  fraction  of  an  hour, 
to  a  maximum  of  16  hours. 

(E!  Lock  Passage  Charges — For 
consist^ ncy.  these  charges  are  set  at  the  sa.-ne 
level  in  all  districts.  The  level  will  be 
determined  by  the  Director,  subject  to  the 
n-quirerr.pnts  of  the  Memorandum  of 
Arrangements  brtween  the  United  St;.tps  and 
Canadri 

Step  7  £■ — Adjustment  for  Ship  Size 

(1)  The  hourly  charge  for  basic  pilotage 
services  discus'^ed  in  Step  7. .A.,  above,  is 
adjusted  by  d:viding  the  basic  charge  by  the 
aver.ige  weighting  factor  of  the  preceding 
year,  as  detprnmod  from  charges  adjusted  in 
accord  :nr,e  with  §401.400  of  this  chapter. 

Appendix  B  to  Part  404 — Ratemaking 
DeHnilions  and  Formulas 

The  following  definitions  apply  to  the 
ratemaking  formula  contained  in  this 
appendix.  The  account  numbers  correspond 
to  the  account  numbers  in  Appendix  A  to 
part  403  of  this  chapter. 

(1)  Operating  Revenue — means  the  sum  nf 
all  operating  revenues  received  by  the 
Association  for  pilotage  services,  less 
ancillary  revenues  that  are  offset  against 
operating  expenses. 

(2)  Operating  Expense — means  the  sum  uf 
all  operating  expenses  incurred  by  the 
Association  for  pilotage  services,  less  ;he 
sum  of  disallowed  expenses. 

(3)  Target  Pilot  Compensation — menns  the 
cf.mpcn'^ation  that  pilots  are  intended  to 
rc'rei\e  for  full  time  employment.  For  pilots 
providing  services  in  undesignated  waters, 
the  target  pilot  compensation  is  the  average 
annual  com.pcnsation  for  first  mates  on  U.S. 
Great  Lakes  vessels.  For  pilots  providing 
sf-rvices  in  designated  waters,  the  target  pilot 
compensation  is  150%  of  the  average  annual 
compensation  for  first  mates  on  U.S.  Great 
Lakes  vessels. 

(4)  Operating  PTofiL'(Loss) — means 
Operating  Revenue  less  Operating  Expense 
and  Target  Pilot  Compensation. 

(5)  Interest  Expense — means  the  reported 
Association  intorest  expense  on  operations, 
as  adjusted  to  exclude  any  interest  expense 
attributable  to  losses  from  non-pilotage 
operations. 

(6)  Earnings  Before  Tax — means  Operating 
Profit/(Loss).  less  the  Interest  Exf>ense. 

(7)  Federal  Tax  Allowance — means  the 
Federal  statutory  tax  on  Earnings  Before  Tax. 
for  those  Associations  subject  to  Federal  tax. 

(8)  Net  Income — means  the  Earnings  Before 
Tax,  less  the  Federal  Tax  Allowance. 

(9)  Return  Element  (Net  Income  plus 
Interest) — means  the  Net  Income,  plus 
Interest  Expense.  The  return  element  can  be 
considered  the  sum  of  the  return  to  equity 
capital  (the  Net  Income),  and  the  return  to 
debt  (the  Interest  Expense). 


(10)  Investment  Base  (separately 
determined) — means  the  net  recognized 
capital  invested  in  the  Association,  including 
both  equity  and  debt.  Should  capital  be 
invested  in  other  than  pilotage  operations, 
that  capital  is  excluded  from  the  rate  base. 

(11)  Return  on  Investment — means  the 
Return  eli-i.ient,  divided  by  the  Investment 
Base,  and  expressed  as  a  percent. 

Invistmfnt  base  formula 

(1)  R<^gj!atory  Investment  (Invrstmrnt 
Base)  is  the  recognized  ccpital  investment  in 
the  useful  assets  employed  bv  the  pilot 
groups.  In  general,  it  is  the  sum  of  available 
cash  and  the  nf^t  value  of  real  assets,  less  the 
value  of  land  The  investment  ba.so  is 
established  through  the  use  of  the  balance 
sheet  accounts,  as  amended  by  material 
supplied  in  the  Notes  to  the  Financial 
Statement. 

(2)  The  In%  (  stmrnt  Ease  is  calculated  using 
data  from  the  Uniform  System  of  Accounts 
described  in  part  403.  as  audited  and 
approved  by  the  Director  Accounts,  li^^ted  in 
the  Investment  Base  formula  below,  which 
end  in  999  are  not  separate  accounts,  but  the 
summation  of  the  accounts  listed  in  each 
particular  grouping  For  instance,  account  no. 
10999  is  not  a  separate  balance  sheet 
account,  it  is  the  summation  of  all  individual 
balance  sheet  accounts  m  the  10000 
grouping  The  Investment  Basp  would  be 
calculated  as  follows: 


Account  No 

Description 

Recognized  Assets: 

1 0999                  +  Total  Current  Assets 
29999                   -  Total  Current  Liabilities 
20100                  ♦  CuTent  Notes  Payable 
13999                  ♦  Total  Property  and  Equip- 
ment (Net) 
12000                  -  Land 
15000                  ♦  Total  Other  Assets 

=  Total  Recognized  Assets 

Non-Recognized  Assets: 

1 1999                  +  Total  Investments  and  Spe- 
cial Funds 

Total  Assets. 


Total  Non- Recognized  As- 
sets 


♦  Total  Recognized  Assets 

♦  Total  Non-Recognized  As- 
sets 


Total  Assets 
Recognized  Sources  o(  Funds: 


39999 
26000 
20100 
24500 

26100-500 


+  Total  Stockholders'  Equity 

♦  Long-Term  Debt 

♦  Current  Notes  Payable 

+    Advances    from    Affiliated 
Companies 

♦  Lortg-Term     Obligations- 
Capital  Leases 


Total  Recognized  Sources 
Non-Recognized  Sources  of  Funds: 


26600 
26800 

27000 


♦  Pension  Uabilrty 

♦  Other  Non-Current  Liabil- 
ities 

♦  Deferred  Federal   Income 
Taxes 
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Account  No. 


27000 

27200 


Descr^>tion 


+  Deferred  Fecteral  Income 

Taxes 
+  Other  Delenred  Credits 


=      Total      Non-Recogr.ized 
Sources 

Total  Sources  of  Funds: 

•f  Total  Recognized  Sources 
+      Total      Non-Recognized 
Sources 


Total  Sources  of  Funds 


(3)  Using  the  figures  developed  above,  the 
Investment  Base  is  the  Recognized  Assets 
times  the  ratio  of  Recognized  Sources  of 
Funds  to  Total  Sources  of  Funds. 

Dated:  April  1, 1994. 
Robert  T.  Nelson, 

Vice  Admiral.  U.S.  Coast  Guard,  Acting 

Commandant. 

IFR  Doc.  04-8602  Filed  4-11-94;  8;45  am] 

BILUNO  COCc  4910-14-M 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  80-9;  Notice  9] 
RIN  2127-AE86 

Lamps,  Reflective  Devices  and 
Associated  Equipment;  Denial  of 
Petitions  for  Rulemaking 

agency:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA),  DCTT. 
ACTION:  Denial  of  petitions  for 
reconsideration  and  rulemaking. 


SUMMARY:  This  notice  denies  a  petition 
for  reconsideration  of  the  trailer 
conspicuity  requirements  of  Motor 
Vehicle  Safety  Standard  Na  108,  and  a 
petition  for  rulemaking  to  amend  these 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Vehicle  Safety 
Standards.  NHTSA  (202-366-6346). 
SUPPLEMENTARY  INFORMATION:  On 
December  10, 1992,  NHTSA  published  a 
final  rule  amending  Federal  Motor 
Vehicle  Safety  Standard  No.  108  to 
establish  a  visibility  enhancement 
scheme  for  large  trailers  (57  FR  58408). 
On  October  6, 1993,  the  agency 
published  a  response  to  petitions  for 
reconsideration  of  that  scheme  (58  FR 
52021). 

A.  Petitions  Relating  to  Mounting 
Height  of  Side  Conspicuity  Treatment 

In  the  time  betvireen  the  two  Federal 
Register  notices,  the  Truck  Trailer 
Manufacturers  Association  (TTMA) 
wrote  NHTSA  on  August  25. 1993. 
asking  that  the  mounting  height 
specification  for  side  conspicuity 


treatment  be  changed  to  allow  a  range 
of  heights  from  0.4m  to  2.1m.  It 
observed  that  the  agency  had  proposed 
a  lower  mounting  height  of  0.4m  though 
it  had  adopted  a  height  of  1.25m.  TTMA 
observed  that  Standard  No.  108  permits 
reflfjjic  leflectors  to  be  mounted  within 
0.4m  of  the  ground,  which  is  34  inches 
below  1.25m,  and  "it  seems  reasonable 
that  the  upper  location  be  34  inches 
above"  1.25m,  i.e..  2.1m.  It  also 
observed  that  the  only  vertical  surface  of 
some  trailers  may  be  at  a  height  even 
greater  than  2.1m.  This  observation  was 
reiterated  in  a  petition  for 
reconsideration  of  the  1.525m  maximum 
adopted  on  October  6,  1993,  and 
submitted  by  Terminal  Service 
Company  ("Terminal").  It  asked  for  a 
mounting  height  maximum  of  2.28m  for 
cargo  tanks,  expressing  its  concern  "that 
enforcement  personnel  will  not  consider 
a  508mm  (20  inches)  to  762mm  (30 
inches)  height  above  the  1525mm  (60 
inches)  requirement  practicable." 

At  the  time  that  NHTSA  received 
TTMA's  letter,  it  was  evaluating 
petitions  for  reconsideration  of  the  final 
rule  mounting  height  of  "as  close  to 
1.25m  as  practicable".  Ultimately,  it 
granted  those  petitions  and,  on  October 
6, 1993,  adopted  a  revised  mounting 
height  of  "as  close  as  practicable  to  not 
less  than  375mm  and  not  more  than 
1525mm"  above  the  road  surface.  This 
amendment  efTectively  granted  TTMA's 
petition  to  allow  a  lower  mounting 
height  than  the  one  originally  adopted. 
It  also  responded  in  part  to  TTM-^'s 
request  for  a  higher  moimting  height,  by 
allowing  a  maximum  height  of  "as  close 
as  practicable  to  *   *   *  not  more  than" 
1.525m,  although  not  as  high  as  the 
2.1m  requested.  However,  TTMA 
presented  no  rationale  other  than 
symmetry  to  justify  an  increase  in 
mounting  height  from  1.52m  to  2.1m. 
The  agency  finds  this  an  inadequate 
basis  upon  which  to  grant  TTMA's 
petition  for  rulemaking. 

Terminal's  rationale  is  based  upon  a 
fear  that  the  mounting  height  chosen  by 
a  manufacturer  for  appHcation  of 
conspicuity  treatment  on  cargo  tanks 
will  be  so  much  higher  than  1525mm 
that  the  agency  will  not  deem  it 
"practicable"  and  that  Federal  Highway 
Administration  inspectors  will  not 
understand  the  practicabiUty  exception 
to  the  height  requirement.  NHTSA 
understands  this  view  and  wishes  to 
assure  Terminal  that  it  regards  this 
concern  as  unfounded.  As  the  agency 
has  advised  many  times  in  the  past  in 
its  interpretations  of  the  practicability 
requirements  of  Standard  No.  108,  the 
determination  of  what  is  "practicable" 
is  initially  to  be  made  by  the 
manufacturer,  whose  certification  of 


corapHance  covers  its  determinations  of 
practicability.  NHTSA  will  not  question 
a  manufacturer's  determination  unless  it 
appears  clearly  erroneous.  In  this 
instance,  NHTSA  interprets  the 
conspicuity  mounting  height 
specification  as  allowing  mounting 
heights  higher  than  1525rnm  if  the 
trailer  manufacturer  does  not  find  it 
practicable  to  place  the  conspicuity 
treatment  at  or  below  1525mm. 

Terminal's  trailer  case  provides  a 
good  example.  Since  the  conspicuity 
material  cannot  provide  the  required 
brightness  when  the  trailer  is  at  an  angle 
to  traffic  unless  it  is  mounted  in  a  nearly 
vertical  plane,  practicability  dictates 
that  the  material  be  moved  to  the  height 
where  the  trailer  provides  a  suitable, 
vertical  mounting  surface. 

Because  the  agency  has  determined 
that  no  regulatory  action  is  required  to 
give  the  rehef  which  the  petitioner 
seeks,  the  petition  by  Terminal  Service 
Company  for  reconsideration  of  the 
maximum  mounting  height  requirement 
is  denied. 

B.  Petition  Relating  to  Adoption  of 
Geometric  Visibility  SpeciRcation 

Paragraph  S5. 7.1. 4.2(a)  of  Standard 
No.  108  specifies  that,  at  the  location 
chosen  for  conspicuity  treatment,  "the 
strip  shall  not  be  obscured  in  whole  or 
in  part  by  other  motor  vehicle 
equipment  or  trailer  cargo."  TTMA 
asked  that  the  words  "trailer  cargo"  be 
deleted  and  that  obscuration  of  the  strip 
be  determined  "when  viewed  within 
+/  -  30  degrees  horizontally  or 
perpendicular  to  the  sheeting  15m  (50 
feet)  away  and  at  a  height  of  1.25m."  In 
justification  of  its  petition,  it  argued  that 
trailer  manufacturers  should  not  be 
responsible  for  the  possible  obscuring  of 
sheeting  by  cargo,  and  that  "(t)here  is 
not  a  similar  prohibition  of  obscuring 
lamps  by  cargo  in  FMVSS  108."  TTMA 
supplemented  its  August  1993  letter  on 
September  24  with  the  example  of  a 
container  chassis  whose  gooseneck 
connector  to  a  tractor  trailer  is  obscured 
when  an  intermodal  container  is 
secured  to  it. 

Although  paragraph  55.3.1.1  of 
Standard  No.  108  requires  that  lamps 
and  reflectors  be  mounted  on  a  vehicle 
so  that  they  are  visible  at  the  test  points 
specified  in  the  SAE  Standards  and 
Recommended  Practices,  this  section 
does  not  apply  to  conspicuity  sheeting 
because  no  SAE  standards  regarding 
conspicuity  sheeting  materials  are 
incorporated  in  Standard  No.  108. 
Furthermore,  it  would  be  undesirable  to 
impose  geometric  visibility 
requirements  on  conspicuity  sheeting  or 
reflectors  because  the  practicability 
constraints  on  long  strips  of  conspicuity 
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material  and  reflectors  used  in  lieu 
thereof  are  different  than  those  on  lamps 
and  reflectors.  While  it  is  possible  to 
move  lamps  and  reflectors  to  locations 
that  achieve  geometric  visibility,  the 
locations  available  for  conspicuity 
materials  on  some  trailers,  such  as  the 
container  chassis,  may  be  too  limited  to 
permit  optimization. 

With  respect  to  obscuration  of 
conspicuity  materials,  NHTSA 
considers  that  strips  or  reflectors  are 
obscured  by  cargo  or  equipment  only  if 
they  are  not  visible  when  viewed 
perpendicular  to  the  conspicuity 
material. 

The  potential  for  obscuration  by  cargo 
should  not  be  difficult  to  foresee. 
NHTSA  considers  that  trailer 
manufacturers  are  in  a  reasonable 
position  to  anticipate  where  cargo  will 
be  placed  in  or  on  their  trailers  because 
they  have  designed  the  trailers  to 
accommodate  specific  cargo  types  and 
loading  techniques.  For  example,  with 
respect  to  the  container  cliassis  cited  in 
TTMA's  supplementary  letter  of 
September  24,  the  manufacturer  of  a 
container  chassis  knows  that  the 
gooseneck  connector  will  be  obscured 
when  the  load  is  in  place,  and  may 
apply  conspicuity  treatment  that  allows 
for  the  load.  Assuming  an  overall 
chassis  length  of  53  ffet,  the 
manufacturer  is  required  to  mark  at  least 
half  of  that  (26.5  feet)  with  conspicuity 
marking.  Assuming  a  gooseneck  length 
of  9  feet.  Standard  No.  108  thus  requires 
that  the  minimum  of  26.5  feet  of 
conspicuity  matcial  be  applied  in  the 
44  feet  of  trailer  lenj-th  that  is  beb.ind 
the  gooseneck.  The  r:  anufncturer  is  not 
prohibited  from  affixirg  the  material  to 
the  gooseneck  as  ut?!!  if  it  c'riooses,  but 
in  such  a  location  thi.s  material  is 
considered  surplus  and.  bocau.se  it  will 
be  obscured  w  hen  the  load  is  in  place, 
cannot  be  included  in  th*- 
manufacturer's  50  pc; fiit 
detenninaticn. 

C.  Denial  of  TTNU  Peti'iion 

The  agency  has  completed  its 
technical  review  of  t!ie  TTM.A  petition 
for  rulemaking  under  49  CFR  part  552, 
and  has  determined  that  there  is  not  a 
reasonable  possibility  that  the 
amendments  requested  in  the  petition 
will  be  issued  at  the  conclusirr.  of  a 
pjlemaking  proceeding.  ThertJurc.  the 
petition  by  TTNL\  is  denied  in  its 
entirety. 

Authority:  15  U.S.C.  1410a;  dclrgations  of 
authority  at  49  CFR  1.50  and  501.8. 


Issued  on:  April  6. 1994. 
Barry  Felrice, 

Associofe  Administrator  for  Rulemaking. 
IFR  Doc.  94-8625  Filed  4-11-94;  8:45  am] 

BILUNC  COOE  491&49-P 


49  CFR  Part  571 

Lamps,  Reflective  Devices  and 
Associated  Equipment;  Denial  of 
Petition  for  Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  I  his  notice  denies  a  petition 
for  rulemaking  by  Metalcore,  Ltd.,  to 
amend  the  trailer  conspicuity 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108  as  they  apply 
to  the  rear  of  van  trailers.  The  reason  for 
the  denial  is  the  importance  of 
maintai.ning  a  common  image  of  rear 
conspicuity  while  ensuring  the 
availability  of  appropriate  cues  to 
drivers  following  large  trailers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-6346). 
SUPPLEMENTARY  INFORMATION:  Metalcore 
Ltd.  is  a  Canadian  company  that 
manufactures  aftermarket  door  seals  for 
van  trailers.  It  sells  a  model  which 
includes  '-i-inch  wide  conspicuity  tape 
on  the  rigid  channel  which  supports  the 
seal.  The  installed  seals  create  a 
conspicuity  tape  pattern  equivalent  to 
outlining'  each  rear  van  door  w  ith  '  .;- 
inch  wide  conspicuity  tape.  In  r<^sponse 
to  the  final  rule  of  December  10.  1992. 
adopting  trailer  conspicuitv 
requirement.s  (57  FR  58406),  Metalcore 
submitted  a  "p'-tition  for 
n:'co.'-.^:derat:un  '  on  November  5,  1993, 
in  which  it  a?:ked  for  the  adoption  of  an 
alterrv'itise  rear  conspicuity  treatment  in 
which  outlining  the  doors  of  a  van  in  '-,;- 
inch  wide  '.vhiie  material  would  replace 
the  2-incii  vside  rod.'wh.ite  striiie  across 
the  rear  of  the  body  and  the  2-inch  wide 
white  upper  corner  markings.  However. 
htH;ause  the  p*;t!tion  was  not  filed 
within  30  days  of  tlie  final  rule,  it  has 
bcf  n  considered  as  a  petition  for 
rulemaking  in  accordance  with  NHTSA 
rejuiations  (49  CFR  553.35). 

Metalcore  serves  the  trailer  .'epair 
industry-,  and  its  products  are  used 
mainly  on  older  trailers  which  are  not 
subject  to  Federal  requirements  for 
conspicv;ity  systems,  and,  to  a  lesser 
extent,  on  trailers  which  were  equipped 
upo.'i  manufacture  with  conspicuity 
tape.  Metalcore  anticipates  that  fieets 
wishing  to  add  conspicuity  material 
voluntarily  to  older  trailers  will  prefer 


to  do  so  in  a  way  that  they  can  claim 
meets  the  standards  for  new  vehicles. 
The  requested  amendment  would  allow 
Metalcore  to  make  the  sales  claim  that 
the  use  of  its  door  seals  would  permit 
trailer  owners  to  retrofit  a  conforming 
conspicuity  system  using  about  12  feet 
less  tape  than  the  minimum  63  feet 
necessary  for  compliance  on  a  typical 
45-foot  van  trailer.  The  conspicuity  rule 
does  not  prohibit  the  use  of  Metalcore's 
product  as  an  auxiliary  reflector  on  any 
trailer,  and  the  ultimate  value  to 
customers  of  the  Metalcore  door  seal 
resides  in  its  qualities  as  a  door  seal 
rather  than  in  the  refiective  tape 
attached  to  it. 

NHTSA  considered  that  two  issues  to 
be  important  in  the  consideration  of  this 
petition  for  an  alternative  conspicuity 
system.  The  first  issue  was  whether  it  is 
desirable  to  have  any  alternatives  to  the 
required  conspicuity  configuration,  and 
the  second  issue  was  the  merit  of  the 
proposed  alternative. 

Desirability  of  Alternative  Conspicuity 
Systems 

The  notice  proposing  the  conspicuity 
rule  (56  FR  63474)  presented  alternative 
treatments  but  made  clear  the  agency's 
desire  to  achieve  a  common  conspicuity 
configuration.  NHTS.^  said:  "While  the 
agency  is  proposing  two  specific 
configurations  of  conspicuity  treatment, 
it  *   *   *  anticipates  that  the  final  rule 
would  specify  only  one  pattern,  and  not 
allow  alternative  treatments."  The 
NFR.M  spe<  ifically  asked  for  comments 
"on  the  desirability  of  standardizing  to 
the  maximum  extent  possible  the 
treatment  for  ail  trailers."  and  it 
introduced  for  comment  the  po.ssibilitv 
of  exomptmt:  certain  types  of  trailers  if 
a  star:dard  trtolment  proved  impractical 
fcr  t!;em. 

Most  c.-!m:nt  nts  to  the  dot  kct  urged  a 
conspicuity  system  with  suificient 
ficxjhiiitv  Lr  universal  application 
without  the  n'-»'d  fcr  exceptions.  The 
Upivcsitv  o(  Michigan  Transportalion 
Resf -,r.  h  Insti'u'e  (L^.ITRl)  studv  (see 
57  FR  58  509  et  seq).  completed  during 
the  ccmment  period,  concluded  that  a 
(  cn^-picuity  s-\ste.m  using  the  most 
unisersaih  applicable  elements  of 
alternative  2  of  the  proposed  rule  would 
meet  the  minimum  needs  for  safety  in 
terms  of  an  unambiguous  refiective 
image  with  adequate  sight  distance  and 
closing  speed  cues  In  the  final  rule 
pren.Tible.  NHTSA  noted  that  one  of  the 
attributes  of  alternative  2  was  that  it 
"promoted  uniformity  of  appearance," 
and  the  agency  adopted  the 
modifications  recommended  by  L'MTRl 
to  establish  a  universal  treatment 
without  the  need  for  exceptions  for 
difficult  to  treat  trailers. 
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Van  trailers  have  more  surface 
available  for  conspicuity  treatment  than 
other  trailers,  but  NHTSA  did  not  adopt 
requirements  that  appeared  unsuitable 
for  other  types  of  trailers.  Part  of  the 
value  of  the  uniform  conspicuity 
treatment  is  that  it  is  expected  to 
maximize  the  conspicuity  of  the  least 
conspicuous  trailers,  such  as  platform 
trailers,  by  giving  them  a  familiar  night 
image.  While  the  agency  does  not 
discourage  the  use  of  auxiliary  material 
on  trailers  with  large  amounts  of  surface 
area,  it  believes  that  maximizing  the 
number  of  common  elements  between 
trailer  treatments  aids  in  their 
recognition.  NHTSA.  therefore,  is 
disinclined  to  allow  alternative 
conspicuity  treatments  in  general 
because  the  final  rule  was  designed  to 
make  them  unnecessary.  Standard  No. 
108  specifies  a  minimum  amount  of 
reflective  material  to  achieve  the  safety 
purpose,  and  at  minimum  cost. 

Attributes  of  the  Metalcore  Alternative 

Metalcore  has  suggested  the 
alternative  of  substituting  >/i-inch  wide 
white  reflective  tape  stripes  outlining 
the  doors  of  a  van  trailer  for  the  required 
2-inch  wide  white  upf>er  comer  stripes 
and  2-inch  wide  red/white  stripe  across 
the  full  width  of  the  trailer  near  the 
bottom  of  the  doors.  It  claims  that  the 
alternative  projects  approximately  the 
same  reflective  area  as  the  requirement 
of  Standard  No.  108  and  that  the  total 
light  return  of  the  alternative  is  greater 
because  only  white  material  would  be 
used.  It  further  claims  that  its 
alternative  of  outlining  in  white  has 
been  shown  to  be  superior  to  the 
requirements  of  Standard  No.  108  by 
Carlton  University's  report  (Tansley  and 
Petrusic)  to  Transport  Canada. 

Tansley  and  Petrusic  discounted  the 
value  of  the  U.S.  red/white  pattern  in 
connoting  a  hazard  and  suggested  that 
detection  distance  should  be  the 
principal  measure  of  safety  in 
evaluating  conspicuity  schemes. 
According  to  the  petitioner,  Tansley  and 
Petrusic  predicted  a  detection  distance 
of  819  m  for  the  white  outline  treatment 
recommended  by  Carlton  University  as 
compared  with  a  predicted  detection 
distance  of  450  m  for  Standard  No.  108. 

In  the  notice  ref-ponding  to  petitions 
for  reconsideration  on  October  6.  1993 
(58  FR  52021,  at  52023),  the  agonc7 
discussed  its  disagreement  with  the 
decision  sight  distance  criterion 
recommended  by  Carlton  University 
and  the  rea.sons  for  NHTSA's  use  of  the 
stopping  sight  distance  criterion 
recommended  by  UNiTRI.  The  agency 
believes  that  Standard  No.  108  is  more 
cost  effective  than  the  Carlton 
University  recommendations  while 


providing  a  detection  distance  adequate 
for  safety  and  superior  recognition  and 
hazard  awareness  cues.  Standard  No. 
108  also  addresses  the  practicability 
problems  of  trailers  other  than  vans  that 
were  not  considered  in  the  Carlton 
University  recommendations.  NHTSA 
also  notes  that  in  a  demonstration  test 
reported  by  Tranr,port  Canada  in  its 
Technical  Memorandum  TME  9301,  the 
detection  distances  found  for  the 
Carlton  and  U.S.  rear  van  treatments 
were  993  m  and  902  m,  respectively, 
with  even  less  difference  in  recognition 
distance. 

It  is  true  that  compliance  with 
Standard  No.'lOB  and  the  Mftnicore 
alternative  can  be  achieved  with 
equivalent  amounts  of  reflective 
material  and  that  an  all  white  treatment 
returns  more  light  than  a  red/white 
treatment  of  equal  area  (although  the 
petitioner  has  underestimated  the 
relative  brightness  of  the  red  material). 
However,  the  petitioner's  claims  of 
greater  sight  distance  based  on  Tansley 
and  Petrusic  are  in  error. 

The  white  outlining  scheme  of 
Tansley  and  Petrusic  uses  2-inch  wide 
reflective  material  as  does  Standard  No. 
108.  The  stripes  are  perceived  at  a 
distance  as  a  line  of  point  sources  of 
light,  and  the  sight  distance  of  a  point 
source  depends  on  its  total  light  return 
rather  than  its  luminance  per  unit  area. 
The  sight  distance  of  a  V^-inch  wide 
stripe  will  be  less  than  that  of  a  2-inch 
stripe  of  the  same  material  because  it 
will  be  perceived  as  a  line  of  point 
sources  each  having  only  one  fourth  the 
light  return.  Therefore,  the  sight 
distance  of  the  Metalcore  alternative 
will  be  inferior  to  the  Tansley  and 
Petrusic  scheme  cited  by  the  petitioner 
and  to  Bt  least  the  white  components  of 
Standard  No.  108. 

The  UMTRJ  report  discu.sses  the  data 
of  previous  researchers  concerning  the 
width  of  conspicuity  stripes,  and 
remarked  that  "the  luminance  of  a  one- 
inch  treatment  must  be  about  double 
that  of  fi  two-inch  treatment  lo  achieve 
equal  conspicuity."  The  point  source 
model  for  visibility  distance  discussed 
in  the  previous  paragraph  is  consistent 
with  data  for  conspicuity  stripes 
narrower  than  4  inches. 

Decision 

The  agency  has  conducted  a  technical 
review  of  the  petition  and  detennined 
that  there  is  not  a  reasonable  pos.'sibilifv 
that  the  amendment  requested  in  the 
petition  will  be  issued  at  the  end  of  a 
rulemaking  proceedi.ng.  Therefore,  the 
petition  is  denied. 

Authority:  15  US  C.  1392.  1401.  1403. 
1407.  dek^ationsofauthority  at49CFR  1.50 
and  501.8, 


Issued  on:  April  6,  1994. 
Barry  Feb-ice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  94-8626  Filed  4-1 1-94;  8:45  am] 
BILLING  CODE  4na-5»-P 

49  CFH  Part  571 

Pocket  No.  92-29;  Notice  4] 
RIN  2127-AAOO 

Federal  Motor  Vehicle  Safety 
Standards;  Stability  and  Control  of 
Medium  and  Heavy  Vehicles  During 
Braking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  This  notice  proposes  to 
modify  the  implementation  schedule  for 
and  certain  requirements  in  the  agency's 
September  1993  notice  proposing  to 
improve  the  stability  and  control  of 
medium  and  heavy  vehicles  during 
braking.  In  response  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991,  the  agency  proposed  in 
the  September  notice  that  medium  ax»d 
heavy  vehicles  be  equipped  with  an 
anlilock  brake  system  (ABS)  and  be  able 
to  comply  with  a  30  mph  braking-in-a- 
curve  test  on  a  low  coefficient  of  friction 
surface  using  a  full  brake  application. 

In  this  supplemental  notice.  NHTSA 
is  proposing  to  amend  the 
implementation  schedule  for  the  rule 
and  to  require  independent  wheel 
control  on  at  least  one  axle.  The 
agency's  decision  to  issue  this  notice 
was  prompted  by  comments  on  the 
NPRKi  favoring  such  changes. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  12.  1994. 
ADDRESSES:  All  comments  on  this  notice 
should  refer  to  the  docket  and  notice 
number  and  be  submitted  to  the 
foHowing:  Docket  Section.  Room  5109, 
National  Highway  Traffic  Safety 
Arimini'^tration,  400  Seventh  Street  SW., 
Wa.shiiigton.  DC  20590  (Docket  hours 
9:30  a.m.  to  4  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  Soodoo,  Office  of  Crash 
Avoidance,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590  (202) 
366-5892. 

SUPPLEMENTARY  INFORMATION:  On 
September  28.  1993.  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  which  the  agency  proposed 
amending  Standard  No.  105.  Hydraulic 
Brake  Systems  and  Standard  No.  121, 
Air  Brake  Systems,  to  require  medium 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday,  April  12.  1994  /  Proposed  Rules  17327 


and  heavy  vehicles  '  to  be  equipf)ed 
with  an  antilock  brake  system  (ABS)  to 
improve  the  lateral  stability  and  control 
of  these  vehicles  during  braking.  (58  FR 
50739).  The  NPRM  proposed 
supplementing  the  ABS  requirement  by 
including  a  30  mph  braking-in-a-cui-ve 
test  on  a  low  coefficient  of  friction 
surface  using  a  full  brake  application. 
The  agency  believed  that  the  proposed 
requirements  would  improve  heavy 
vehicle  stability  and  control  during 
braking  and  thus  significantly  reduce 
the  deaths  and  injuries  caused  when 
these  vehicles  jackknife  or  otherwise 
lose  control.  The  notice  also  proposed 
requiring  an  in-cab  ABS  malfunction 
lamp  and,  during  a  transition  period  of 
eight  years,  an  external  trailer  lamp  to 
warn  drivers  of  non-ABS  tractors  of 
trailer  ABS  malfunction.  The  agency 
believed  that  the  proposed  malfunction 
indicators  would  provide  valuable 
information  about  ABS  malfunctioning 
to  the  driver  and  to  maintenance  and 
inspection  personnel.  The  proposal  was 
based  on  comments  received  in 
response  to  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
published  on  June  8.  1992  and  other 
available  information  (57  FR  24212). 

NHTSA  received  over  50  comments  in 
response  to  the  NPRM.  These 
commenters  included  heavy  vehicle 
manufacturers,  brake  manufacturers, 
safety  advocacy  groups,  heavy  vehicle 
users,  trade  associations,  State  entities, 
and  other  individuals.  The  majority  of 
commenters  agreed  that  the  agency 
should  take  measures  to  improve  the 
stability  and  control  of  heavy  vehicles 
during  braking  to  reduce  the  number  of 
loss-of-control  crashes.  Commenters 
addressed  specific  issues  raised  in  the 
NPRM,  including  the  decision 
proposing  to  require  vehicles  to  be 
equipped  with  ABS,  the  type  of  ABS, 
the  braking-in-a-cur\'e  test  procedure, 
the  implementation  schedule  for  the 
requirements,  the  malfunction  indicator 
requirement,  the  power  requirement, 
and  the  rulemaking's  cost. 

This  SNPRM  focuses  on  two  issues 
raised  in  the  NPRM  and  addressed  by 
the  commenters:  (1)  The 
implementation  schedule  and  (2)  the 
wheels  to  be  controlled  by  an  antilock 
brake  system. 

Implementation  Schedule 

In  the  NPRM.  NHTSA  stated  that  its 
goal  is  to  achieve  significant 
improvements  in  braking  performance 
at  a  reasonable  cost  to  manufacturers 
and  consumers.  Based  on  the  available 


information,  NHTSA  decided  to  propose 
the  following  implementation  schedule. 

Truck  Tractors...  2  years  after  final  rule  (1996) 
Trailers,  including  converter  dollies 3 

years  after  final  rule  (1997) 
Single  unit  trucks 4 

years  after  final  rule  (1998) 
Buses 5  years  after  final  rule  (1999) 

NHTSA  believed  that  this 
implementation  schedule  is  appropriate 
given  the  current  state  of  ABS 
technology.  The  agency  believed  that  it 
would  provide  the  industry,  ABS 
manufacturers,  and  maintenance 
personnel  sufficient  leadtime  to  prepare 
for  the  changes  that  will  be  required  to 
accommodate  the  new  technology. 

With  respect  to  truck  tractors.  fJHTSA 
stated  that  it  was  confident  that  ABS  for 
this  type  of  vehicle  would  be  fully 
developed,  performance  tested,  and 
field  tested  within  two  years  after  the 
final  rule  since  ABS  manufacturers  have 
focused  their  initial  efforts  on 
developing  ABS  for  truck  tractors.  The 
agency  noted  that  ABS  for  truck  tractors 
is  currently  available  on  a  commercial 
basis  in  this  country  and  throughout 
Europe.  Nevertheless,  a  two  year 
leadtime  appeared  to  be  necessary  to 
ensure  a  smooth  transition  before  the 
agency  mandated  this  technology  given 
the  technical  complexities  and  costs 
associated  with  ABS. 

With  respect  to  trailers.  NHTSA  noted 
that  ABS  manufacturers  are  currently 
marketing  ABS  for  these  vehicles. 
NHTSA  stated  that  it  expected  its  fleet 
evaluation  on  50  ABS-equipped  trailers 
to  be  completed  in  1993.  (This 
evaluation,  titled  "An  In-Service 
Evaluation  of  the  Performance, 
Reliability.  Maintainability,  and 
Durability  of  Antilock  Braking  Systems 
(ABSs)  for  Semitrailers"  has  been 
completed  and  is  available  for  review  in 
the  agency's  public  docket  room.  The 
agency  welcomes  comments  about  the 
report.) 

With  respect  to  single-unit  trucks  and 
buses,  NHTSA  proposed  leadtime  of 
four  years  and  five  years,  respectively, 
after  the  final  rule's  publication, 
resulting  in  an  effective  date  in  1998 
and  1999.  NHTSA  proposed  effective 
dates  that  it  believed  would  give  the 
industry  sufficient  leadtime  to  develop, 
field  test,  and  performance  test  ABS  on 
straight  trucks  and  buses.  The  agency 
also  explained  that  ABS  for  such 
vehicles  is  still  being  developed,  so 
these  leadtimes  ap(>eared  to  be 
necessary  to  ensure  that  the  technology 
would  be  reliable  when  it  is  required. 

The  American  Automobile 
Manufacturers  Association  (AAMA), 
which  represents  the  eight  major 


domestic  truck  manufacturers .^ 
recommended  that  the  effective  dates 
for  the  proposed  heavy  vehicle  stability 
and  control  requirements  and  the 
previously  proposed  stopping  distance 
requirements  be  "synchronized  for  the 
various  vehicle  types."  (58  FR  11009, 
February  23. 1993).' 

AAMA  recommended  that  the  agency 
adopt  the  following  effective  dates  for 
both  the  stability  and  control 
requirements  and  the  stopping  distance 
requirements,  assuming  that  the  two 
rules  are  issued  before  September  1994: 

Truck  tractors...  2  years  after  final  rule  (1996) 

Trailers,  including  converter  dollies 3 

years  after  final  r\i|p  (1997) 
Air-braked  single  unit  trucks  and 

buses 3  years  after  final  raie  (1997) 

Hydraulic-braked  single  unit  trucks 

and  buses 4  years  after  final  rule  (1996) 

Similarly,  manufacturers  of  brake 
components  and  antilock  brake  systems 
recommended  that  the  implementation 
schedule  for  the  lateral  stability  and 
control  requirements  be  accelerated. 
Rockwell  requested  that  the  leadtime  for 
air-braked  single  unit  trucks  and  buses 
be  shortened  to  three  years  after  the 
final  rule.  The  Heavy  Duty  Brake 
Manufacturers  Council  requested  that 
the  effective  dates  of  the  stopping 
distance  rulemaking  and  the  stability 
rulemaking  be  "made  coincident  to 
allow  the  industry  to  maximize  its 
efforts  by  effectively  utilizing  its  limited 
resources." 

The  American  Trucking  Association 
(ATA)  recommended  effective  dates  of 
December  31. 1999  for  tractors  and 
December  31.  2001  for  trailers,  claiming 
that  this  schedule  would  permit  each 
fleet,  through  its  own  tests,  to  determine 
which  ABS  is  best  suited  to  its 
operations  and  to  phase  ABS  in 
accordingly.  In  contrast.  Advocates  for 
Highway  Safety  (Advocates)  favored  the 
proposed  implementation  schedule  and 
opposed  any  schedule  that  moved  the 
compliance  calendar  to  the  next 
century.  It  believed  that  a  delayed 
schedule  would  unreasonably  postpone 
safety  benefits  for  the  public  because 
ABS  technology  is  both  reliable  and 
available. 

After  reviewing  the  comments. 
NHTSA  has  tentatively  determined  that 
it  may  be  appropriate  to  make  the 
effective  dates  for  the  heavy  vehicle 
stability  and  control  requirements 
concurrent  with  the  stopping  distance 
requirements.  This  could  facilitate  a 
more  orderly  implementation  process. 


'  Such  vehicles  will  be  referred  to  as  "heavy 
vehicles"  throughout  the  remainder  of  this  notice. 


'  Chrysler.  Ford,  Freightlirier.  General  Motors. 
Mack.  Navistar,  PACCAR,  and  Volvo-GM. 

"  The  Februar>'  NPRM  proposed  that  the  stopping 
distance  requirements  take  effect  two  years  after  the 
final  rule  for  all  applicable  vehicles. 
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avoid  the  need  for  manufacturers  to 
redesign  the  brakes  on  individual 
vehicles  twice,  and  reduce  the 
development  and  compliance  costs  that 
manufacturers  would  face  as  a  result  of 
these  regulations.  Specifically,  the 
agency  is  considering  to  adopt  the 
following  implementation  schedule  for 
both  sets  of  requirements: 

Truck  tractors  ...  2  years  after  final  rule  (1996) 

Trailers 3  years  after  final  rule  (1997) 

Air-braked  single  unit  trucks  and 

buses 3  years  after  final  rule  (1997) 

Hydraulic-braked  single  unit  trucks 

and  buses ....  4  years  after  final  rule  (1998) 

This  proposed  implementation 
schedule,  which  would  accelerate 
compliance  for  air-braked  single  unit 
trucks  and  buses  and  hydraulic-braked 
buses,  is  consistent  with  the 
recommendation  of  the  heavy  vehicle 
manufacturers,  brake  manufacturers. 
and  the  safety  advocacy  groups.  The 
agency  agrees  with  the  manufacturers 
that  reliable  antilock  systems  can  be 
developed  within  this  time-frame. 
NHTSA  tentatively  concludes  that  the 
implementation  schedule  recommended 
by  ATA  is  too  protracted,  especially  in 
light  of  the  widespread  use  of  ABS  in 
Europe,  increased  use  of  ABS  in  this 
country,  and  the  comments  by  the  brake 
and  vehicle  manufacturers. 

NHTSA  requests  comments  about  the 
implementation  schedule  being 
proposed  in  this  supplemental  notice. 
Specifically,  commenters  should 
respond  to  the  following  questions: 

1.  Is  it  appropriate  to  make  the 
effective  dates  concurrent  for  the 
stopping  distance  and  stability 
requirements  for  heavy  vehicles? 

2.  Is  it  appropriate  to  accelerate  the 
stability  and  control  effective  dates  for 
air  braked  trucks  and  buses  and 
hydraulic  braked  buses,  and  to  delay  the 
effective  date  for  the  proposed  stopping 
distance  requirements  for  some  classes 
of  vehicles? 

3.  Since  hydraulic  braked  trucks  and 
buses  would  have  to  be  equipped  with 
ABS  one  year  later  than  air  braked 
trucks  and  buses,  would  truck  and  bus 
fleets  specify  hydraulic  brake  systems 
for  their  new  vehicles  for  that  one  vear 
to  avoid  the  additional  cost  of  ABS  on 
air  braked  trucks  and  buses? 

4.  The  agency  received  comments  to 
the  stability  and  control  NPRM  from 
only  one  bus  manufacturer.  Do  bus 
manufacturers  have  any  specific 
concerns  about  the  revised 
implementation  dates  proposed  in  this 
notice? 

5.  Do  the  heavy  vehicle  ABS  suppliers 
have  the  manufacturing  capacity  to  meet 
the  demand  for  air  braked  antilock 
systems  in  1996  and  1997? 


Antilock  Brake  System  Wheel  Control 

In  the  NPRM.  NHTSA  proposed  to 
require  that  the  antilock  brake  system 
monitor  and  control  the  wheels  of  the 
front  axle  and  of  at  least  one  rear  axle. 
NHTSA  believed  that  this  would  ensure 
that  the  wheels  on  the  steering  axle  are 
directly  controlled  by  the  antilock 
braking  device.  By  "directly 
controlled,"  the  agency  meant  that  the 
signal  provided  at  the  wheel  or  on  the 
axle  of  the  wheel  directly  modulates  the 
braking  forces  of  that  wheel.  The  agency 
tentatively  concluded  that  it  is 
necessary  to  specif)'  that  the  ABS 
directly  control  the  steering  axle 
because  some  ABS  control  only  a 
vehicle's  drive-axle,  a  situation  which 
could  result  in  the  loss  of  steering 
control  if  the  front  wheels  locked  during 
braking. 

Several  commenters  addressed  the 
need  for  front  wheel  control.  ATA 
strongly  opposed  mandating  ABS  for  the 
steering  axle  of  single-unit  trucks  and 
suggested  the  agency  reconsider 
mandating  them  on  all  tractors.  In 
contrast,  Rockwell,  WABCO. 
Freightliner,  AAMA.  Advocates,  and  the 
Insurance  Institute  for  Highway  Safety 
(IIHS)  fevored  requiring  that  ABS  be 
equipped  on  front  axles.  AAMA  favored 
equipping  each  vehicle  with  ABS  that 
has  at  least  one  independent  channel  of 
control  for  the  wheels  on  a  front  axle 
and  at  least  one  independent  channel  of 
control  for  the  wheels  on  a  rear  axle,  but 
objected  to  mandating  more  than  two 
independent  channels  of  control. 
Because  Rockwell,  Freightliner, 
Advocates,  and  the  Insurance  Institute 
for  Highway  Safety  (IIHS)  were 
concerned  that  the  current  proposal 
would  allow  "select  low"  ■*  antilock 
systems  on  any  axle,  they  recommended 
that  the  equipment  requirement  include 
language  that  would  require 
"independent  control  of  each  wheel"  of 
the  axles  that  are  required  to  be  ABS- 
controlled.  They  believed  such  a 
requirement  would  prevent  significant 
degradation  in  t.he  stopping 
performance,  particularly  on  a  split  mu 
surface,'  Rockwell  WABCO 


■•  While  some  ABS  are  eouippcd  with  modiildtors 
that  independently  control  each  wheel,  a  select  low 
ABS  controls  both  wheels  on  each  axle  with  one 
modulator  while  having  a  wheel  speed  sensor  at 
each  wheel  location.  As  such,  both  brakes  on  the 
controlled  axle  are  applied  and  released 
simultaneously  by  the  ABS.  Such  a  .system  affords 
vehicle  and  directional  stability,  and  shorter 
stopping  distances  on  surfaces'wilh  uniform 
friction,  but  increases  slopping  distances  if  rodd- 
siirface  friction  on  one  side  of  the  vehicle  differs 
from  that  en  the  other. 

'With  such  a  surface,  the  road  is  split  along  its 
length  so  Ihat  the  wheels  on  one  side  of  the  vehicle 
are  on  a  high  friction  surface  and  the  wheels  on  the 
other  side  are  on  a  low  friction  surface:  the  term 
"mu"  concerns  the  surfaces  coefficient  of  friction. 
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recommended  a  minimum  standard  of 
at  least  one  rear  axle  having 
independent  wheel  brake  control.  It 
opposed  allowing  select  low  ABS  which 
it  believed  would  experience 
significantly  longer  stopping  distances 
on  split  mu  surfaces.  Allied  Signal 
recommended  requiring  independent 
control  of  the  brakes  on  the  steering 
axle.  Bosch  recommended  a  minimum 
requirement  of  a  4S/3M  ABS. 
Freightliner  favored  requiring  at  least 
four  independent  channels  of  control, 
two  for  each  axle,  allowing  independent 
control  of  each  wheel  on  the  forward 
and  rear  axle.  Similarly,  IIHS  favored 
requiring  that  the  brakes/wheels  of  the 
front  axle  be  independently  controlled 
by  an  antilock  system  and  that  the 
brakes/wheels  of  at  least  one  rear  axle 
have  similar  independent  antilock 
control.  Advocates  recommended  that 
ABS  be  functional  on  all  axles,  not  just 
one  axle  in  each  multiple  axle  set  on  a 
heavy  vehicle.  Because  commenters 
differed  on  which  axle  the  antilock 
system  should  provide  independent 
wheel  control,  NHTSA  has  decided  to 
propose  requiring  that  the  wheels  on  at 
least  one  axle  be  independently 
controlled,  without  specifying  the  axle 
on  which  it  should  be  installed.  This 
would  allow  manufacturers  the 
Hexibility  to  determine  on  which  axle 
the  wheels  would  be  independently 
controlled  by  the  antilock  system.  ' 

After  reviewing  the  comrnents, 
NHTSA  has  decided  to  propose 
modifications  to  the  proposal  to  require 
heavy  vehicles  to  be  equipped  with 
systems  that  independently  control  each 
wheel  on  at  least  one  axle  of  a  truck,  a 
truck  tractor,  or  a  bus.  Based  on  the 
comments  and  other  available 
information,  the  agency  believes  that  a 
minimum  requirement  that  includes  an 
antilock  braking  system  that  controls  the 
wheels  on  at  least  one  front  and  one  rear 
axle  where  the  wheels  on  at  least  one  of 
these  axles  are  independently  controlled 
would  provide  an  acceptable  level  of 
stopping  distance  performance  on  low 
mu  and  split  mu  surfaces.  In  addition  to 
the  data  provided  by  Freightliner  and 
Rockwell  WABCO,  the  agency's  ABS 
heavy  vehicle  testing  showed  that 
independent  wheel  control  by  an  ABS 
enables  a  vehicle  to  stop  in  a  shorter 
distance  compared  with  either  a  vehicle 
equipped  with  an  axle-by-axle  control 
antilock  system,  or  with  a  non-ABS 
equipped  vehicle  using  a  driver  best- 
effort  brake  application.  ("Improved 
Brake  Systems  for  Commercial 
Vehicles,"  DOT  HS  807  706,  Final 
Report,  April  1991) 

NHTSA  is  also  proposing  to  prohibit 
tandem  control  by  an  antilock  system, 
by  requiring  that  no  more  than  two 
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wheels  be  controlled  by  one  modulator 
valve.  As  part  of  its  performance  test 
program,  the  agency  tested  four  different 
ABS  configurations:  individual  wheel 
control,  side-by-side  control,  axle-by- 
axle  control,  and  tandem  control.  The 
agency  found  that  the  tandem  control 
system  produced  stopping  distances 
that  were  significantly  longer  than  those 
of  axle-by-axle  control  or  side-by-side 
control,  particularly  on  split  coefficient 
of  friction  surfaces.  These  test  results 
are  documented  in  the  report. 
"Improved  Brake  Systems  for 
Commercial  Vehicles."  The  agency  is 
aware  that  the  proposed  requirements 
would  allow  a  6  X  4  truck  or  truck 
tractor  to  be  equipped  with  a  4S/3M 
antilock  system,  i.e.,  independent 
control  of  each  front  wheel,  select  low 
control  on  one  rear  axle,  and  no  ABS 
control  on  the  other  rear  axle.  The 
agency's  testing  has  found  that  vehicle 
stability  is  not  significantly  degraded  if 
two  wheels  on  a  tandem  are  locked 
during  braking.  Accordingly,  the  agency 
has  used  this  concept  in  developing  the 
limited  lockup  requirements  for  the 
stopping  distance  rulemaking  where  one 
wheel  per  axle  or  two  wheels  per 
tandem  are  allowed  to  lock  above  20 
mph  diu-ing  the  stopping  distance  test. 
The  agency  requests  comments  to  the 
following  questions  about  independent 
control  of  each  wheel  on  at  least  one 
axle  and  about  prohibiting  tandem 
control  by  an  antilock  system: 

1.  Is  it  appropriate  to  require 
independent  control  of  each  wheel  on  at 
least  one  axle? 

2.  Would  it  be  appropriate  to  adopt 
the  alternative  recommendations 
presented  by  Rockwell,  Freightliner,  or 
Advocates?  Would  these  alternative 
recommendations  provide  significantly 
greater  benefits?  Would  they  prevent 
unreasonably  long  stopping  distances 
on  split  mu  surfaces? 

3.  Compared  to  the  original  proposal 
that  would  allow  select  low  systems, 
what  would  be  the  additional  marginal 
benefits  and  cost  of  the  requirement 
proposed  in  this  SNPRM?  Of  the 
requirements  recommended  by 
Rockwell,  Freightliner,  or  Advocates? 

4.  Is  it  appropriate  to  prohibit  tandem 
control  by  an  antilock  system? 

5.  How  much  stability  degradation 
has  testing  showed  with  a  vehicle  where 
one  axle  of  a  tandem  was  not  controlled 
by  ABS?  Are  there  other  concerns  (e.g., 
tire  flat  spotting)  about  an  uncontrolled 
axle  on  a  tandem? 

6.  Would  fleet  operators  be  willing  to 
spend  an  additional  $300  per  vehicle  to 
upgrade  a  4S/3M  system  to  a  4S/4M 
system  with  side-by-side  control  or  axle- 
by-axle  control  with  in-axle  sensors? 


Comments  on  this  notice  must  be 
received  no  later  than  30  days  after  its 
publication  in  the  Federal  Register. 

While  NHTSA  typically  provides  a 
comment  period  of  60  days,  the  agency 
has  determined  that  it  is  in  the  public 
interest  to  limit  the  comment  period  to 
30  days  since  the  agency  is  statutorily 
required  to  finish  rulemaking  in  mid- 
1994.  In  addition,  the  agency  previously 
provided  an  opportunity  in  the 
September  1993  NPRM  to  comment  on 
these  and  other  issues  in  this 
rulemaking.  This  notice  proposes 
relatively  limited  modifications  in  the 
agency's  tentative  position  regarding 
two  of  those  issues. 

Rulemaking  Analyses 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  is  "significant"  within  the 
meaning  of  Executive  Order  12866. 
Further,  NHTSA  has  analyzed  this 
supplemental  proposal  and  determined 
that  it  is  also  significant  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  believes  that  the 
proposal  to  make  the  lateral  stability 
and  control  requirements  concurrent 
with  the  stopping  distance  requirements 
would  reduce  the  rulemaking's  costs, 
based  on  comments  by  the 
manufacturers.  The  agency  further 
believes  that  the  proposal  related  to 
wheel  control  would  reduce  cost.  The 
agency's  expectations  upon  issuing  the 
NPRM  were  that  the  ABS  on  trucks, 
truck  tractors,  and  buses  would  provide 
individual  wheel  control  on  at  least  one 
axle.  As  such,  the  safety  benefits  and 
cost  analyses  documented  in  the 
Preliminary  Regulatory  Impact  Analysis 
were  performed  assuming  that  to  be  the 
case.  Therefore,  the  agency  believes  that 
no  additional  impact  would  result  from 
the  changes  proposed  in  this  notice. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatorv'  Flexibility  Act.  Based 
upon  the  discussion  in  the  immediately 
preceding  paragraph,  I  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Executive  Order  12612  (Federalism] 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  proposed 
rule.  The  agency  has  determined  that 
this  proposed  rule,  if  adopted  as  a  final 
rule,  would  not  have  any  adverse 
impact  on  the  quality  of  the  human 
environment. 

VII.  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without  " 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket  at  the  above 
address.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  NHTS.A  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 


I 
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List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products, 
Tifts. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
105,  Hydraulic  Brake  Systems  and 
Standard  No.  121,  Air  Brake  Systems,  in 
title  49  of  the  Code  of  Federal 
Regulations  at  part  571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392,  1401.  1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.105  would  be  amended 
by  amending  S4  by  adding  the  following 
definitions,  revising  S5.5,  and  by  adding 
S5.5.1  and  55.5.2.  The  revised  and 
amended  paragraphs  would  read  as 
follows: 

§571.105    Standard  No.  105;  Hydraulic 
brake  systems. 


S4    Definitions 

*  •         •         •         * 

Directly  controlled  wheel  means  the 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  sensed  and  corresponding 
signals  are  transmitted  to  a  controlling 
device  that  adjusts  the  brake  actuating 
forces  at  that  wheel.  The  control  device 
may  also  adjust  the  brake  actuating 
forces  at  other  wheels  in  response  to 
those  signals. 

*  *        »        *        » 

Independently  controlled  wheel 
means  a  wheel  at  which  the  degree  of 
rotational  wheel  slip  is  sensed  and 
corresponding  signals  are  transmitted  to 
one  controlling  device  that  adjusts  the 
brake  actuating  forces  only  at  that  wheel 
in  response  to  those  signals. 


S5.5.    Antilock  and  variable 
proportioning  brake  systems. 

55.5.1  Each  vehicle  with  a  GV\VR 
greater  than  10.000  pounds,  except  for 
any  vehicle  that  has  a  speed  attainable 
in  2  miles  of  not  more  than  33  mph, 
shall  be  equipped  with  an  antilock 
braking  system  that  directly  controls  the 
wheels  of  at  least  one  front  axle  and  the 
wheels  of  at  least  one  rear  axle  of  the 
vehicle,  with  no  more  than  two  wheels 
being  controlled  by  one  controlling 
output  device.  The  wheels  of  at  least 
one  axle  shall  be  independently 
controlled. 

55.5.2  In  the  event  of  any  failure 
(structural  or  functional)  in  an  antilock 
or  variable  proportioning  brake  system, 
the  vehicle  shall  be  capable  of  meeting 
the  stopping  distance  requirements 
specified  in  55. 1.2  for  service  brake 
system  partial  failure. 

*        *        •        *        » 

3.  Section  571.121  would  be  amended 
by  amending  S4  to  add  the  following 
definitions,  revising  55. 1.6.  and  by 
adding  55. 1.6.1.  55.2.3.  and  55.2.3.1. 
The  revised  and  added  paragraphs 
would  read  as  follows: 


§571.121 
systems. 


Standard  No.  121;  Air  brake 


54.    Definitions. 

*         *         *         •         • 

Directly  controlled  wheel  means  the 
wheel  at  which  the  degree  of  rotational 
wheel  slip  is  sensed  and  corresponding 
signals  are  transmitted  to  a  controlling 
device  that  adjusts  the  brake  actuating 
forces  at  that  wheel.  The  control  device 
may  also  adjust  the  brake  actuating 
forces  at  other  wheels  in  response  to 
those  signals. 
«        *        •        »        * 

Full  trailer  means  a  trailer,  except  a 
pole  trailer,  that  is  equipped  with  two 
or  more  axles  that  support  the  entire 
weight  of  the  trailers. 


Independently  controlled  wheel 
means  a  wheel  at  which  the  degree  of 
rotational  wheel  slip  is  sensed  and 
corresponding  signals  are  transmitted  to 
one  controlling  device  that  adjusts  the 
brake  actuating  forces  only  at  that  wheel 
in  response  to  those  signals. 
*        *        •        *        * 

55.1.6    Antilock  brake  system. 

55.1.6.1     Each  vehicle  shall  be 
equipped  with  an  antilock  braking 
system  that  directly  controls  the  wheels 
of  at  least  one  front  axle  and  the  wheels 
of  at  least  one  rear  axle  of  the  vehicle, 
with  no  more  than  two  wheels  being 
controlled  by  one  controlling  output 
device.  The  wheels  of  at  least  one  axle 
shall  be  independently  controlled. 
***** 

55.2.3    Antilock  brake  system. 

55.2.3.1(a)    Each  single  axle  trailer 
(including  a  trailer  converter  dolly) 
shall  be  equipped  with  an  antilock 
braking  system  that  directly  controls  the 
wheels  of  the  axle  of  the  vehicle. 

(b)  Each  trailer  with  two  or  more  rear 
axles  (including  a  trailer  converter 
dolly)  shall  be  equipped  with  an 
antilock  braking  system  that  directly 
controls  the  wheels  on  at  least  50 
percent  of  the  axles  of  the  vehicle,  with 
no  more  than  two  wheels  being 
controlled  by  one  controlling  output 
device. 

(c)  Each  full  trailer  shall  be  equipped 
with  an  antilock  braking  system  that 
directly  controls  the  wheels  of  at  least 
one  front  axle  of  the  vehicle  and  at  least 
50  percent  of  the  rear  axles  of  the 
vehicle,  with  no  more  than' two  wheels 
being  controlled  by  one  controlling 
output  device. 

Issued  on  April  7, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
[FR  Doc.  94-8753  Filed  4-11-94;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-013-1] 

Availability  of  Environmental 
Assessment,  Finding  of  No  Significant 
Impact,  and  Record  of  Decision  for  the 
Asian  Gypsy  Moth  Eradication  Project 

agency:  Animal  and  Plant  Health 
Inspection  Senice,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  adopted 
and  is  making  available  an 
environmental  assessment  prepared  by 
the  North  Carolina  Department  of 
Agriculture,  with  substantial  assistance 
from  APHIS,  for  the  Asian  gypsy  moth 
eradication  project  in  North  Carolina. 
We  are  also  making  available  APHIS' 
own  Ending  of  no  significant  impact 
and  record  of  decision  for  the  Asian 
gypsy  moth  eradication  project  in  North 
Carolina.  The  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  methods  employed  to  eradicate  the 
plant  pest  will  not  have  a  significant 
impact  on  the  environment. 
ADDRESSES:  Copies  of  the  environmental 
assessment  and  APHIS'  finding  of  no 
significant  impact  and  record  of 
decision  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  of  the  environmental  assessment 
and  APHIS'  finding  of  no  significant 
impact  and  record  of  decision  may  be 
obtained  ujpon  request  from: 

(1)  Charles  L.  Divan,  Project  Leader — 
Asian  Gypsy  Moth,  Environmental 
Protection  Officer.  EAD,  BBEP,  APHIS. 
USDA,  room  828,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  436-8565; 


(2)  Director,  Southeastern  Regional 
Office.  PPQ.  APHIS,  USDA,  3503  25th 
Avenue.  Building  1.  Gulfport.  MS 
39501. (601)  663-1813;  or 

(3)  William  Dickerson.  North  Carolina 
Department  of  Agriculture.  Plant  Pest 
Division.  P.O.  Box  27647.  Raleigh.  NC 
27611,(919)  733-6930. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  McGovem,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  643,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  7  U.S.C.  147a. 
148,  and  450,  the  Secretary  of 
Agriculture  is  authorized  to  cooperate 
with  the  States  and  certain  other 
organizations  and  individuals  to  control 
and  eradicate  plant  pests. 

The  Asian  gypsy  moth,  which  is 
present  in  the  State  of  North  Carolina, 
is  a  destructive  pest  of  plants,  especially 
trees. 

The  U.S.  Department  of  Agriculture 
(USDA),  in  cooperation  with  the  North 
Carolina  Department  of  Agriculture 
(NCDA),  has  initiated  a  project  to 
eradicate  the  Asian  g>'psy  moth  in  North 
Carolina. 

NCDA,  with  substantial  assistance 
from  USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  has 
prepared  an  environmental  assessment 
(EA)  to  evaluate  the  effects  of  this 
eradication  project  on  the  environment. 
Based  on  the  EA  and  APHIS'  own 
analysis,  the  Agency  has  determined 
that  the  eradication  project  in  the  State 
of  North  Carolina  will  not  have  a 
significant  impact  on  the  environment. 
APHIS  has  reviewed  and  adopted  the 
EA  that  was  prepared  by  NCDA  with 
substantial  assistance  from  APHIS.  The 
EA  for  this  cooperative  Asian  gypsy 
moth  eradication  project  is  supported  by 
and  tiered  to  the  Gypsy  Moth 
Suppression  and  Eradication  Projects, 
Final  Environmental  Impact  Statement 
(FEIS)  as  Supplemented,  1985. 

The  environmental  assessment, 
finding  of  no  significant  impact,  and 
record  of  decision  have  been  prepared 
in  accordance  with:  (1)  The  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 


Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28,  1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Done  in  Washington,  DC.  this  6th  day  of 
April  1994. 

Lonnie  ).  King, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen'ice 

[FR  Doc.  94-8726  Filed  4-11-94:  8:45  am] 
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Agricultural  Research  Service 

Intent  To  Grant  Exclusive  License 

AGENCY:  Agricultural  Research  Ser\ice. 
USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  gremt  to  Rohm  and  Haas  Company  of 
Philadelphia,  Pennsylvania,  an 
exclusive,  worldwide  license  for  U.S. 
Patent  No.  4.820,307  issued  April  11, 
1989,  (S.N.  07/207,461);  U.S.  Patent  No. 
4,936,865  issued  June  26,  1990.  (S.N. 
07/335,346);  and  U.S.  Patent  No. 
4.975,209  issued  December  4,  1990, 
(S.N.  07/518.382),  all  entitled  "Catalysts 
and  Processes  for  Formaldehyde-Free 
Durable  Press  Finishing  of  Cotton 
Textiles,  with  Polycarboxylic  Acids," 
and  U.S.  Patent  No.  5,221.285  issued 
June  22,  1993,  (S.N.  07/570,489), 
entitled  "Catalysts  and  Processes  for 
Formaldehyde-Free  Durable  Press 
Finishing  of  Cotton  Textiles  with 
Polycarboxylic  Acids,  and  Textiles 
Made  Therewith."  Notice  of  Availability 
for  U.S.  Patent  No.  4,820,307  was 
published  in  the  Federal  Register  on 
September  22,  1988.  U.S.  Patent  Nos. 
4,936,865  and  4,975,209  are  divisions  of 
4,820,307,  and  5,221,285  is  a 
continuation-in-part  of  4,975,209. 

DATES:  Comments  must  be  received 
within  60  calendar  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS.  Office  of  Technology  Transfer, 
room  401,  Building  005,  BARC-West. 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 
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FOR  FURTHER  INFORMATIOf*  COIWACT:  Jime 
Blalock  of  the  OfTice  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-5C4-5989. 

SUPPt.EMENTARY  INFORMATKMJ:  The 
Federal  Government's  patent  rights  to 
these  inventions  are  assigned  to  the 
United  States  of  America,  as  represented 
by  the  Secretaxy  of  Agricuhurs.  It  is  in 
the  public  interest  to  so  license  these 
inventions  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  beneiits  of  these 
inventions  to  the  U.S.  public.  The 
prospective  exclusive  field  of  use 
license  will  be  royalty-bearing  and  vv-lll 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  the 
Agricultural  Research.  Service  receives 
WTitten  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.SC.  209  and  37 
CFR  404.7. 
W.  H.  Tallent, 
Assistant  Administrator. 
[FR  Doc.  94-6671  Filed  4-11-94;  8  45  amf 
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Farmefs  Hom«  Administratton 

Implementation  o*  the  Rural  Rental 
Housing  Diversity  Demonstratton 
Program  (R«HODP> 

agency:  Farmers  Home  Administration. 
USDA. 

ACTIOM:  Notice. 


summary:  On  October  1,  1993.  the 
Farmers  Home  Administration  (FraHA) 
announced  its  intent  to  estabhsh  the 
Rural  Rental  Housing  Diversity 
Demonstration  Program  CRRHDDP]  for 
Fiscal  Year  FY!  1994,  in  the  Federal 
Register  (58  FR  51312).  This  notice  is 
being  pubhshed  to  provide  more 
detailed  guidance  on  loan  requests 
under  the  program.  The  intended 
outcome  is  to  make  the  public  aware  of 
the  program  and  that  funding  is 
available. 

EFFECTIVE  DATE:  April  12, 1994. 

FOR  FURTHER  INFORMATrON  CONTACT; 
C>-nthia  Reese-Foxworth,  Loan 
Specialist.  Multi-Family  Housing 
Processing  Division.  USDAr-FraHA, 
South  Agriculture  Building,  14th  and 
Independence  Ave..  SW.,  Washington. 
DC  20250-0700,  telephone  (202)  720- 
1608  (this  is  not  a  toll  free  number)^ 


SUPPLEMENTARY  INF0RMATK5N: 
Programs  Affected 

These  programs/activities  are  listed  in 
the  Catalog  of  Fcdoral  Domestic 
Assistance  under  Numbers  10.415, 
"Rural  Rental  Housing  Loans"  and 
ia427,  "Rural  Rental  Assistance 
Payments". 

Discussion  of  Notice 

7  CFR  part  1940.  subpart  L  contains 
the  "Methodology  and  Formulas  for 
Allocation  of  Loan  and  Grant  Program 
Funds."  Similar  guidance  was 
published  in  the  Federal  Register  on 
Navember  15,  1993  (58  FR  60165). 
which  included  a  set-aside  of  funds  for 
this  program.  This  notice  provides  the 
public  with  further  guidance  on 
accessing  this  set-aside. 

Program  Description 

/.  Objectives 

A.  To  encourage  applicants  of  limited 
gross  incomes  which  have  little  or  no 
participation  in  the  section  515 
Program. 

B.  To  provide  housing  in  unserved 
areas. 

C.  To  provide  an  economic  stimulus 
to  the  local  economy  by  encouraging 
procurement  of  labor,  goods,  and 
services  from  the  local  community. 

//.  Background 

In  accordance  with  section  506  (b)  of 
the  Housing  Act  of  1949,  as  amended, 
the  Secretary  is  authorized  and  directed 
to  conduct  research,  technical  studies, 
and  demonstrations  relating  to  the 
mission  and  programs  of  FmHA  and  the 
national  housing  goals  defined  in 
section  2  of  this  Act.  In  connection  v»rith 
sudi  activities,  the  Secretary  shall  seek 
to  promote  the  construction  of  adequate 
farm  and  other  rural  housing.  The 
Secretary  shall  conduct  such  activities 
for  the  purposes  of  stimulating 
construction  and  improving  the 
architectural  design  and  utility  of 
dwellings  and  buildings.  In  furtherance 
of  this  goal,  the  Rural  Rental  Housing 
Diversity  Demonstration  Program. 
(RRHDDP)  is  implemented.  An 
appropriate  amount  of  section  521  new 
construction  rental  assistance  (RA)  is  set 
aside  for  use  with  section  515  loan 
funds. 

///.  HRHDDP 

A.  Amount  of  Set  Aside.  Set  asides  for 
RRHDDP  from  the  current  FY 
allocations  are  listed  at  the  end  of  this 
notice. 

B.  Selection  of  States.  All  States  were 
considered  using  the  following  criteria; 

1.  Highest  percentage  of  poverty; 


2.  Highest  percentage  of  substandard 
housing; 

3.  Highest  unemployment  rates; 

4.  Lowest  rural  median  income;  and 

5.  Number  of  places  with  population 
of  2,500  or  less. 

Each  State  selected  for  RRHDDP  had 
to  be  in  the  top  10  of  at  least  3  of  5 
criteria.  Data  from  the  1990  Census  was 
used  for  all  criteria.  Seven  States  were 
selected  and  are  listed  at  the  end  of  this 
notice. 

C.  State  RRHDDP  Levels.  See  the  Hst 
at  the  end  of  this  notice. 

D.  Use  of  Funds.  To  ensure  the 
success  of  RRHDDP,  the  State  Director 
may  leverage  funds  from  the  RRHDDP 
with  allocated  funds  from  the  Section 
515  and  521  allocations  held  in  the 
State  Office  reserve.  The  State  Director 
has  the  discretion  to  determine  the  most 
effective  delivery  of  RRHDDP  funds; 
however,  the  intent  and  scope  of  the 
program  should  be  ever  present  in  the 
implementation  and  applicatioa 
processes. 

E.  National  Office  RRHDDP  Reserve. 
There  is  no  RRHDDP  reserve  available 
when  the  State  is  unable  to  fund  a 
request  from  its  regular  or  RRHDDP 
allocation. 

F.  Pooling.  Unused  RRHDDP  funds 
and  RA  vrill  be  pooled.  Pooling  dates 
and  any  pertinent  information  are  hsted 
at  the  end  of  this  notice.  Pooled  funds 
will  be  available  on  a  first-come,  first- 
served  basis  to  all  eligible  States.  Pooled 
RRHDDP  funds  will  remain  available 
until  the  year-end  pooling  date. 

rv.  Eligibility.  Apphcants  and 
proposals  will  need  to  meet  the 
follovnng  requirements,  in  addition  to 
those  found  in  7  CFR  part  1944,  subpart 
E: 

A.  The  applicant  must  have  had  an 
interest  (including  family  members)  in 
no  more  than  one  section  515  loan  over 
the  past  3  years.  For  entity  applicants, 
this  restriction  applies  to  all  general 
partners  and  their  family  members.  For 
the  purposes  of  this  program,  interest 
means  a  section  515  loan  whidit  has 
been  approved  and  funds  obligated. 

B.  The  applicant  must  have  had  a 
gross  aggregate  income  from  business 
and  personal  operations  of  less  than 
$500,000  in  the  previous  calendar  year. 
For  entity  applicants,  the  aggregate 
income  of  all  general  partners  will  be 
considered.  American  Indian  tribes  and 
tribal  housing  authorities  are  exempt 
from  these  income  requirements. 

C.  At  least  51  percent  of  the  labor, 
goods,  and  services  to  develop  the 
proposed  housing  must  come  from  the 
market  area  as  described  in  paragraph.  V 
B  of  this  notice. 

D.  The  housing  must  be  constructed 
in  a  market  area  without  similar 
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subsidized  housing.  Market  area  is 
defined  in  Exhibit  A-8  of  7  CFR  part 
1944.  subpart  E.  Similar  subsidized 
housing  is  defined  in  §  1944.213(f)  of  7 
CFR  part  1944.  subpart  E. 

E.  The  proposed  complex  must 
contain  no  more  than  50  percent  of  the 
average  number  of  units  of  the  average 
size  Section  515  complex  in  the  State 
based  on  the  previous  FY  average. 

V.  Processing  Preapplications 

A.  Requirements.  To  be  eligible  for 
participation  in  this  demonstration 
program,  applicants  must  ensure  that 
the  preapphcation  meets  all 
requirements  set  forth  in  7  CFR  part 
1944,  subpart  E  and  this  notice. 

1.  All  complete  preapplications  must 
be  received  in  the  place  designated  by 
the  State  Director  by  May  2,  1994. 
Incomplete  preapplications  will  not  be 
considered.  A  complete  preapplication 
consists  of  all  items  specified  in  Exhibit 
A-7  of  7  CFR  part  1944,  subpart  E. 

2.  Based  upon  projected  demand  for 
the  RRHDDP,  the  State  Director  will 
select  the  manner  in  which 
preapplications  will  be  rated  prior  to 
implementation  and/or  announcement 
of  the  program  to  ensure  the  public  is 
aware  of  how  requests  will  be 
prioritized.  The  State  Director  may  elect 
one  of  the  following  systems  to 
prioritize  and  select  proposals  for 
further  processing: 

a.  The  priority  point  system  contained 
in  §  1944.231(d)  of  7  CFR  part  1944, 
subpart  E;  or 

b.  The  following  priority  point  scoring 
system; 

(i)  Interest  in  Section  515  loans  over 
the  past  3  fiscal  years  as  specified  in 
paragraph  rv  A  of  this  notice. 
No  Interest — 5  points 
Interest  in  1  project — 2  points 

(ii)  Gross  incomes  as  defined  in 
paragraph  IV  B  of  tliis  Notice. 

Incor:,e: 

S400,0G1^9S,999— 1  point 
5300,000-400,000—2  points 
5299,999  or  less— 3  points 
American  Indian  Tribrs/Tribal 

Housing  Authorities — 3  points 
(iii)  Percent  of  the  labor,  goods,  and 

services  must  come  from  the  local 

market  described  in  paragraph  V  B  of 

tliis  notice. 

100%  from  local  market — 5  points 
90-99%  from  local  market — 4  points 
80-89%  from  local  market — 3  points 
70-79%  from  local  market— 2  points 
51-69%  from  local  market — 1  point 

(iv)  Size  of  proposed  complex 
compared  to  average  size  complex 
obligated  in  previous  FY. 
40-50%  average  size — 3  points 


30-39%  average  size — 4  points 
Less  than  30%— 5  points 

c.  A  combination  of  the  points 
received  in  paragraphs  V  A  2  a  and  b  of 
this  notice. 

3.  In  the  event  of  a  tie.  the  proposal 
with  the  earliest  date  of  complete 
preapphcation  will  take  preference. 

B.  Procurement  of  labor,  goods,  and 
senices.  One  of  the  intents  of  the 
RRHDDP  is  to  stimulate  the  local 
economy  by  encouraging  procurement 
of  labor,  goods,  and  services  from  the 
local  area.  FmHA  recognizes  that 
defining  a  local  trade  area  in  which  to 
procure  the  labor,  goods,  and  services  to 
build  an  spart.Tient  complex  is  difficult 
in  rural  AniCi  ica.  To  be  responsive  to 
the  application  procedures,  applicants 
must  procure  labor,  goods,  and  services 
from  Level  One  of  this  paragraph.  If 
labor,  goods,  and  ser\ices  are  not 
available  in  Level  One  of  this  paragraph, 
the  applicant  may  use  the  trade  area 
defined  in  Level  Two  of  this  paragraph. 
Documentation  as  to  why  the  labor, 
goods,  and  ser\ices  are  not  available  in 
Level  One  of  this  paragraph  must  be 
included  in  the  case  file.  The  applicant 
may  propose  to  secure  labor,  goods,  and 
ser\ices  from  Levels  Three  or  Four  of 
this  paragraph;  however,  documentation 
as  to  why  same  is  not  available  in  all  of 
the  pre\ious  levels  must  be  included  in 
the  case  file. 

1   Level  One:  Labor,  goods,  and 
services  must  be  procured  within  15 
miles  of  the  proposed  site  of  the 
apartments. 

2.  Level  Two:  Labor,  goods,  and 
ser\-ices  must  be  procured  within  the 
County  where  the  proposed  apartments 
will  be  located. 

3.  Level  Three:  Labor,  poods,  and 
services  must  be  procured  within  the 
lesser  of  50  miles  from  the  sito  of  the 
proposed  complex  OR  the  boundaries  of 
any  adjacent  County  (regp.rdlers  of  State 
boundary). 

4.  Level  Four:  Labor  [;  )ods.  and 
s-'r\iccs  must  be  piTCLi'Hl  w:thin  100 
miles  of  the  proprj;>.-.i  yjie  (rvg.-.rdless  of 
.State  boundarv'). 

C.  Outreach.  Outren,  h  efforts 
publicizing  the  avail  iOilitv  of  loan 
funds  for  the  eligible  RRHDDP  States 
w:I!  be  aggressively  carr;t>d  out.  Each 
affected  State  Director  will  develop  an 
outreach  plan  which  in;  ludes  such 
techniques  as  news  releases,  community 
meetings,  coordLnaticn  with  other 
Federal,  State,  and  local  government 
organizations,  to  promote  full  utilization 
of  these  funds  by  all  qualified 
applicants  regardless  of  race,  color, 
religion,  national  origin,  marital  status, 
age,  and  sex.  In  addition  to  the  above 
outreach  efforts.  States  with  eligible 


colonias  and/or  Tribal  lands  should 
establish  liaison  with  community 
groups  in  order  to  leverage  support  and 
assistance  provided  to  residents  of 
colonias  and  Tribal  lands. 

D.  Monitoring  performance.  1. 
National  Office:  The  National  Office 
will  track  the  use  of  targeted  funds  on 
a  regular  basis  throughout  the  FY  and 
take  necessary  follow-up  actions  to 
facilitate  the  delivery  of  the  program. 

2.  State  Office:  The  State  Director  will 
designate  a  staff  member  to  coordinate 
all  efforts  under  RRHDDP. 

E.  Issuance  of  Form  AD-622,  "Notice 
of  Preapphcation  Review  Action  ", 
inviting  a  formal  application.  1 .  The 
State  Director  may  issue  AD-622s  up  to 
100  percent  of  the  amount  shown  at  the 
end  of  this  notice  and  any  funds  made 
available  from  the  State  Office  reser\-e. 

2.  All  AD-622S  issued  for  applicants 
under  this  demonstration  program  will 
be  annotated,  in  Item  7  of  llie  form, 
under  "Other  Remarks,"  with  the 
following:  "Issuance  of  this  AD-622  is 
contingent  upon  receiving  funds  from 
the  Rural  Rental  Housing  Diversity 
Demonstration  Program  (RRHDDP)." 
Should  RRHDDP  funds  be  unavailable 
or  the  program  discontinued,  this  AI>- 
622  will  no  longer  be  valid.  In  these 
cases,  the  request  for  assistance  will 
need  to  compete  with  other 
preapplications  based  upon  its  priority 
point  score  established  in  accordance 
with  §1944  231  of  7  CFR  part  1944, 
subpart  E. 

VI.  Exception  Authority 

The  Administrator,  or  his/her 
designee,  may,  in  individual  cases, 
make  an  exception  to  any  requirements 
of  this  Notice  which  are  not  inconsistent 
with  the  authorizing  statute,  if  he/she 
finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government.  The 
Administrator,  or  his/her  designee,  may 
exercise  tins  authority  upon  the  request 
of  the  State  Director.  Assistant 
Administrator  for  Housing,  or  Director 
of  the  Multi-Family  Housing  Processing 
Division  (MFHPD)  The  request  must  be 
supported  by  information  that 
demonstrates  the  adverse  impact  or 
effect  on  tlie  program.  The 
Administrator,  or  his/her  disignee,  also 
reserves  the  right  to  change  the  pooling 
date,  establish/change  minimum  and 
maximum  fond  usage  from  set  asides 
and-'or  the  reserve,  or  restrict 
participation  in  set  asides  and/or 
reserves. 

The  following  is  a  list  of  States 
selected  to  participate  in  the  RRHDDP 
and  other  pertinent  information: 
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Denwnstra- 

Selected  slates 

tion  loan  al- 

tion RA  alto- 

location 

cat)on 

Arkansas  

SI.GOO.OOO 

27 

Kentucky 

f, 000,000 

27 

Louisiana 

t.oococo 

27 

Mississippi  

1.000,000 

27 

New  Mewco 

1,000,000 

27 

Puerto  Rico  

1 ,000.000 

27 

West  Virginia  .... 

1,000,000 

27 

7.000,000 

189 

Unused  KRHDDP  fijnds  and  RA  will  be 
pooled  at  close  of  business  (COB)  on  July  15. 
1994.  Pooled  funds  will  be  available  on  a 
first-come,  first-served  basis  to  the  above 
mentioned  States.  Pooled  RRHDDF  funds 
will  remain  available  until  the  year-end 
pooling  tentatively  scheduled  for  August  15. 
1994. 

Dated:  March  25. 1994. 

Michael  V.  D«nii, 

Admiaistmtor.  Farmers  Home 
Administration. 

[FR  Doc.  94-8674  Filed  4-11-94;  8:45  ami 
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COMMISSION  ON  C4V1L  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tfie  Tennessee  Adwisoty  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U^  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Tennessee  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
ad)oujn.  at  5  p.m.  on  Wednestiay.  May 
4. 1994.  at  the  Ramada  Hotel 
Convention  Center.  160  Union  Avenue 
in  Memphis,  Tennessee  38113.  The 
purpose  of  the  meeting  is:  (I)  To  discuss 
civil  rights  progrese  and/or  problems  in 
the  Stale;  {2}  to  discuss  the  status  cf  the 
Commission;  (3)  to  discuss  and  review 
the  draft  report  for  the  project.  "Racial 
Tensions  in  Tennessee";  and  (4)  discuss 
plans  for  the  SAC's  next  propo^d 
project  on  the  enforcement  of  Title  VI  in 
Tennessee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Ccmmi'tee,  should  contact  Bobby 
D.  E)octor,  Director  of  the  Southern 
Regional  Office.  404-730-2476  fTDD 
404-730-2481).  Hearing-impaired 
persons  who  wll  attend  the  meeting 
and  require  the  services  of  a  sign 
language  intorpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Da»d  at  Washington,  DC.  April  4,  1994. 
Carol-Lee  Hurley, 

Chief,  Regiona}  Programs  Coordination  Unit. 
[FR  Doc.  94-»618  Filed  4-11-94;  8:45  am) 
B4LUNa  CODE  6335-01-P 


Agenda  and  PubHc  Meettng  of  the 
Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
VVyoming  Advisory  Committee  to  the 
Commission  will  be  held  on  Saturday, 
April  30,  1994,  from  10:30  a.m.  to  1  p.m. 
at  the-Foster's  Country  Coiner  Inn,  P.O. 
Box  580>  Laramie,  Wyoming  82070.  The 
purpose  of  the  meeting  is  to  brief 
members  on  Commission  and  regional 
activities. 

Persons  desiring  additional 
informatioa,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado  or  William  F.  Muldxow. 
Director  of  the  Rocky  Mountain 
Regioiial  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (S)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission- 
Dated  at  Washington.  EXZ,  April  4. 1994. 
Carol-Lee  Htviey, 

Chief.  Begional  Programs  Coordination  Unit. 
[FRDoc.  94-8617  Filed  4-11-94,  »;45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Re'/iew  by  the 
Office  of  Managemont  and  Budget 

DOC  has  submitted  to  the  Office  of 
NLmagement  and  Bud::-!  (OMBj  for 
clearance  the  foiiowii.g  proposal  for 
collection  of  information  under  the 
provisions  of  ihe  Papenvork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agpncy:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Pailicipntion  -  1992  Panel  Waves  9  and 
lO 

Form  Numberfs):  SrpP-12000. 

Af^etcy  Approval  Number.  0607- 
0723. 

Type  of  Fiequest:  Revision  of  a 
curreotly  approved  collection. 


Burden:  42.000  hours. 

Number  of  Respondents:  42.000. 

Avg  Hours  Pa-  Responses  30  mioutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  I^articipation 
(SIPP)  is  a  longitudinal,  demographic, 
household  survey  in  which  the  Census 
Bureau  interviews  sample  households 
in  waves  occurring  every  4  months  over 
a  2'/2  year  period.  The  siirvey  is  mokied 
around  a  central  "core  "  of  labor  force 
and  income  questions  that  remain  fixed 
during  each  wave  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  referred  to  as  "topical  modales.'*  As 
part  of  our  transition  plans  for  SIP? 
from  paper  to  an  automated 
questionnaire,  the  Census  Bureau  is 
requesting  an  extension  of  the  1992 
Panel  in  order  to  conduct  2  additional 
waves  of  interviews.  The  topical 
modules  for  Wave  9  include  the 
following:  1)  Work  Schedule,  2)  Child 
Care.  3)  Child  Support  Agreements,  4) 
Support  for  Nonhousehold  Members,  5) 
Functional  Limitations  and  Disabitities- 
Adults,  6)  Utilization  of  Health  Care 
Services-Adults,  7)  Functional 
Limitations  and  Disabilities-Children. 
8)  Utilization  of  Health  Care  Services- 
Children,  and  9}  Children's  Well-Being. 
Wave  9  interviews  will  be  conducted 
from  October  1994  through  January 
1995.  Wave  10  interviews  will  have  no 
topical  modules  and  will  be  conducted 
from  February  1995  through  May  1995. 

Affected  Public:  Individuals  or 
househokis- 

Frequency.  Waves  9  and  10  will  be 
conducted  once  during  the  panel. 
Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edwa.rd  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  D>-'partment  of  Commerce,  room 
5312,  14lh.  and  Constitution  Avenue, 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  7.  1994. 
Edward  \fichals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  94-8772  Filed  4-11-94;  8:45  ami 
BILUNQ  COOE  39tO-07-F 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  -  1993  Panel  Wave  6. 

Form  Number(s):  SIPP-13600. 

Agency  Approval  Number:  0607- 
0759. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  63,000  hours. 

Number  of  Respondents:  42.000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  is  a  longitudinal,  demographic, 
household  survey  in  which  the  Census 
Bureau  interviews  sample  households 
in  waves  occurring  every  4  months  over 
a  2  1/2  year  period.  The  survey  is 
molded  around  a  central  "core"  of  labor 
force  and  income  questions  that  remain 
fixed  during  each  wave  of  a  panel.  The 
core  is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  referred  to  as  "topical  modules." 
The  topical  modules  for  Wave  6  include 
the  following;  1)  Work  Schedule,  2) 
Child  Care,  3)  Child  Support 
Agreements.  4)  Support  for 
Nonhousehold  Members,  5)  Functional 
Limitations  and  Disabilities-Adults,  6) 
Utilization  of  Health  Care  Services- 
Adult.';,  7)  Functional  Limitations  and 
Disabilities-Children,  8)  Utilization  of 
Health  Care  Services-Children,  and  9) 
Children's  Well-Being.  Wave  6 
interviews  will  be  conducted  from 
October  1994  through  January  1995. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  during  the  panel. 


Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  7,  1904. 
Edward  Michals, 

Departmental  Fonns  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  94-8773  Filed  4-11-94;  8:45  am] 
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Bureau  of  Export  Administration 

Initiation  of  National  Security 
Investigation  of  Imports  of  Crude  Oil 
and  Petroleum  Products 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  national 
security  investigation  and  request  for 
public  com.raents. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  an  investigation  is  being 
initiated  under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effet.ts  on 
the  national  security  of  imports  of  crude 
oil  and  petroleum  products.  Interested 
parties  are  invited  to  submit  wTitten 
comments,  opinions,  data,  information, 
or  advice  relative  to  the  investigation  to 
the  Strategic  Analysis  Divisicn,  Office  of 
Industrial  Resource  Administration. 
U.S.  Department  of  Commerce. 


DATES:  Comments  must  be  received  by 
May  12,  1994. 

ADDRESSES;  Written  comments  (ten 
copies)  should  be  sent  to  Brad  Botwin, 
Director,  Strategic  Analysis  Division. 
Office  of  Industrial  Resource 
Administration,  Departnient  of 
Commerce,  room  3878,  U.S.  Department 
of  Commerce,  14th  Street  and 
Pennsylvania  Avenue  N'W.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bemie  Kritzer,  Senior  Policy  Advisor, 
Office  of  Foreign  Availability. 
Telephone:  (202)  482-5305. 

Karen  Swasey,  Section  232  Program 
Manager,  Strategic  Analysis  Division, 
Office  of  Industrial  Resource 
Administration,  Telephone:  (202)  482- 
3795. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  petition  submitted  by  the 
Independent  Petroleum  Association  of 
America,  on  March  11,  1994,  the 
Department  of  Commerce  was  requested 
to  initiate  an  investigation  under  section 
232  of  the  Trade  Expansion  Act  of  1962. 
as  amende<l  (19  U.S.C.  1862).  to 
determine  the  effects  on  the  national 
security  of  imports  of  crude  oil  and 
potroleum  products. 

On  .^pril  5.  199  4.  the  Dopartmciit  of 
Commerce  formaliv  accepted  the 
application  and  initiated  an 
investigation.  The  findings  and 
recommendations  of  the  investigation 
are  to  be  reported  by  the  Secretarv  of 
Commerce  to  the  President  no  later  than 
December  31 ,  1994  (i.e  ,  within  270 
days). 

The  items  to  be  investigated  hav^ 
distinct  Harmonized  Tariff  System 
(HTSj  tariff  classification  numbers. 
They  include  the  following  UTS 
numbers  and  earlier  TSUS  numbors: 


Name 


Cnjde  oil,  under  25  degrees  API  

Crude  oil,  25  degrees  API  or  more , 

Motor  fuel,  including  gas,  leaded  and  unleaded;  naphtha-type  jet  fuel  and  kerosene-type  jet  fuel  .... 

Kerosene  derived  from  petroteum,  shale  oA,  or  both,  except  motor  fuel  

Naphttias  derived  from  petroteum,  shale  oil.  natural  gas,  or  combmattons  thereof,  except  motof  oil , 

Mineral  oil  of  medicinal  grade  derived  from  petroleum,  shale  oil,  or  t)o«ti  

Lubricating  oils  and  greases,  derived  from  petroleum,  shale  oil,  at  both,  wrtti  or  wrthout  additives  ... 


TSUS 


47505 
475.10 
475.25 
475.30 
475.35 

475.40 
475.45 


476.55 


475.60 


HTS 


271000G&— 0 
27100010—0 
27100015—0 
27100020—0 
27100025—0 
36061000—1 
27100045—2 
27100030—0 
34031110—3 
34031150—3 
3403191O-0 
34031110—3 
34031150—3 
34031950—1 
27100040—0 
34031110—3 
34031150—3 
34031950—1 
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Name 


Mixtures  of  hydrocartwns  not  specially  provided 
binatJons  thereof,  wtiich  contain  by  weight  not 


for,  derived  wholly  from  petroleum,  shale  oil,  natural  gas,  or  conv 
over  50%  of  any  single  hydrocarbon  compound 


Paraffin  and  other  petroleum  waxes 


Petroleum  coke  

Asphaltum,  bitumen,  &  limestone-rock  asphalt 


TSUS 


475.65 
475.70 


494.22 

517.5120 
517.11 


HTS 


27100045—2 
27121000— 0 
27132000-0 
27139000—0 
2712200O-0 
27129020—0 
34049050—0 
27040000—2 
27131200—0 
38011050—0 


This  investigation  is  being  undertaken 
in  accordance  with  Part  705  of  the 
National  Security  Industrial  Base 
Regulations  (15  CFR  parts  700  to  709) 
(the  "regulations").  Interested  parties 
are  invited  to  submit  written  comments, 
opinions,  data,  information,  or  advice 
relevant  to  this  investigation  to  the 
Office  of  Industrial  Resource 
Administration,  U.S.  Department  of 
Commerce,  no  later  than  Mav  12.  1994. 

The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  §  705.4 
of  the  regulations  as  they  affect  national 
security,  including  the  following: 

(a)  Quantity  of  the  circumstances 
related  to  the  importation  of  the  articles 
subject  to  the  investigation; 

(b)  Domestic  production  and 
productive  capacity  needed  for  these 
articles  to  meet  projected  national 
defense  requirements; 

(c)  Existing  and  anticipated 
availability  of  human  resources, 
products,  raw  materials,  production 
equipment,  and  faciUties  to  produce 
these  items; 

(d)  Growth  requirements  of  domestic 
industries  to  meet  national  defense 
requirements  and/or  requirements  to 
assure  such  growth; 

(e)  The  impact  of  foreign  competition 
on  the  economic  welfare  of  the  domestic 
industry;  and 

(f)  The  displacement  of  any  domestic 
products  causing  substantial 
unemployment,  decrease  in  the 
revenues  of  government,  loss  of 
investment  or  specialized  skills  and 
productive  capacity,  or  other  serious 
effects. 

All  materials  should  be  submitted 
with  10  copies.  Public  information  will 
he  made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  information  or 
business  confidential  information  will 
be  exempted  from  public  disclosure  as 
provided  for  by  §  705.6  of  the 
regulations  (15  CFR  705.6).  Anyone 
submitting  busine.ss  confidential 
information  should  clearly  idonlify  the 
business  confidential  portion  of  the 


submission,  file  a  statement  justifying 
nondisclosure  and  referring  to  the 
specific  legal  authority  claimed,  and 
provide  a  non-confidential  submission 
which  can  be  placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 

The  pubhc  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.].  Information  about  the 
inspection  and  copying  of  records  at  the 
facility  may  be  obtained  from  Ms. 
Margaret  Comejo,  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  and  telephone  number. 

Dated:  April  8,  1994. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc,  94-a827  Filed  4-11-94;  8:45  am] 
BILLING  CODE  3slO-DT-P 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  940386-4086] 

PIN  06G3-AB22 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(FIPS)  172,  VHSIC  Hardware 
Description  Language  (VHDL) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice,  request  for  com.ments. 


SUMMARY:  This  proposed  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  172,  VHSIC  Hardware 
Description  Umguage  (VHDL).  will 
adopt  the  standard  hardvvare 


JMI 


description  language  of  the  ANSI/IEEE 
1076-1993.  IEEE  Standard  VHDL 
Language  Reference  Manual.  This 
proposed  revision  is  for  use  by 
computing  professionals  involved  in 
high  level  digital  hardware 
specification,  development  and 
implementation. 

Prior  to  submission  of  this  proposed 
FIPS  to  the  Secretary  of  Commerce  for 
review  and  approval,  it  is  essential  to 
assure  that  consideration  is  given  to  the 
needs  and  views  of  manufacturers,  the 
public,  and  state  and  local  governments. 
The  purpose  of  this  notice  is  to  solicit 
such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  (ANSI/IEEE  1076-1993) 
from  the  IEEE  Ser\'ice  Center,  445  Hoes 
Lane.  P.O.  Box  1331,  Piscata;vay.  NJ 
08855-1331,  telephone  1-800-678- 
4333. 

DATES:  Comments  on  this  prcp:;sed  FIPS 
must  be  received  on  or  before  )uiv  11. 
1994. 

ADDRESSES:  Written  comments 
concerning  the  proposed  FIPS  should  be 
sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed  FIPS  172- 
1,  VHDL,  Technology  Building,  room  B- 
154,  National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues.  NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  H.  Dashiell.  National 
Institute  of  Standards  and  Technology, 
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Gaithersburg,  MD  20899,  (301)  975- 
2490. 
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Dated:  Aprils,  1994. 
Samuel  Kramer, 

Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  172-1 
(date)  Announcing  the  Standards  for 
VHSIC  Hardware  Description  Language 
(VHDL) 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Prof>erty  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  VHSIC    ' 
Hardware  Description  Language  (VHDL) 
(FIPS  PUB  172-1). 

2.  Category  of  Standard.  Software 
Standard.  Hardware  Description 
Language. 

3.  Explanation.  This  pubhcation  is  a 
revision  of  FIPS  PUB  172  and 
supersedes  that  docuiment  in  its 
entirety. 

This  publication  announces  the 
adoption  of  the  Federal  Information 
Processing  Standard  (FIPS)  for  VHDL. 
This  FIPS  adopts  American  National 
Standard  Hardware  Description 
Language  VHDL  (ANSI/IEEE  1076- 
1993)  as  stipulated  in  the  Specifications 
Section.  The  American  National 
Standard  specifies  the  form  and 
establishes  the  interpretation  of 
programs  expressed  in  VHDL.  The 
purpose  of  the  standard  is  to  promote 
portability  of  VHDL  programs  for  use  on 
a  variety  of  data  processing  systems. 
The  standard  is  used  by  implementors 
as  the  reference  authority  in  developing 
compilers,  interpreters,  analyzers, 
simulators  or  other  forms  of  high  level 
language  processors,  and  is  used  by 
digital  hardware  designers,  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  ihe  standard  and  who  need  to 
provide  .'■pecif:cations  for  digital 
hardwaie  descriptions. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  ANSI/IEEE  1076-1993. 
IEEE  Standard  VTIDL  Language 
Reference  Manual. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 


subpart  201.20.303,  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

b.  Federal  ADP  and 
Telecommunications  Standards  Index. 
U.S.  C-eneral  Services  Administration, 
Information  Resources  Management 
Service.  April  1993  (updated 
periodically). 

c.  NIST,  Validated  Products  List. 
NISTIR  5354  (republished  quarterly). 
Available  by  subscription  from  the 
National  Technical  Information  Ser\'ice 
(NTIS). 

d.  FIPS  PLTB  29-2.  Interpretation 
Procedures  for  FIPS  Software.  14 
September  1987. 

8.  Objectives.  Federal  standards  for 
high  level  digital  design  information 
and  documentation  languages  permit 
Federal  departments  and  agencies  to 
exercise  more  effective  control  over  the 
design,  production,  management,  and 
maintenance  of  digital  electronic 
systems.  The  primary  objectives  of  this 
Federal  hardware  description  language 
standard  are: 

— To  encourage  more  effective 
utilization  of  design  personnel  by 
ensuring  that  design  skills  acquired 
under  one  job  are  transportable  to 
other  jobs,  thf-reby  reducing  the  cost 
of  programmer  retraining; 

— To  reduce  the  cost  of  design  by 
achieving  increased  designer 
productivity  and  design  accuracy 
througli  the  use  of  formal  languages; 

— To  reduce  the  overall  life  cycle  cost 
for  digital  systems  by  establishing  a 
common  documentation  language  for 
the  transfer  of  digital  design 
information  across  organizational 
boundaries; 

— To  protect  the  immense  investment  of 
digital  hardware  from  obsolescence  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  hardware 
description  language  standards  are 
technically  sound  and  that 
subsequent  revisions  are  compatible 
with  the  installed  base. 

— To  reduce  Federal  inventory  of 
electronic  digital  replacement  parts. 

— To  increase  the  sources  of  supplies 
which  can  satisfy  government 
requirements  for  mission  specific 
electronic  digital  components. 
Government-wide  attainment  of  the 

above  objectives  depends  upon  the 

widespread  availability  and  use  of 

comprehensive  and  precise  standard 

language  specifications. 

9.  Applicability. 

a.  Federal  standards  for  hardware 
description  languages  are  applicable  for 
the  design  and  documentation  of  digital 
systems  developed  for  government  use. 
This  standard  is  suitable  for  use  in  the 
following  digital  system  applications: 


— Primary  design  and  documentation  of 

digital  systems,  subsystems, 

assemblies,  hybrid  components,  and 

components; 
— Formal  specifications  of  digital 

systems  throughout  the  procurement, 

contracting  and  development  process; 
— Test  generation  for  digital  systems, 

subsystems,  assemblies,  hybrid 

components,  and  components; 
— Re-procurement  and  redesign  of 

digital  systems,  subsystems, 

assemblies,  hybrid  components,  and 

components. 

b.  The  use  of  FIPS  hardware 
description  languages  applies  when  one 
or  more  of  the  following  situations  exist: 
— When  using  a  formal  language  for 

specifying  a  formal  design 

specification  for  a  complex  digital 

system. 
— The  digital  system  is  under  constant 

rexision  during  the  development 

process. 
— it  is  desired  to  have  the  design 

understood  by  multiple  groups,  or 

organizations. 
— The  system  under  development  is  to 

be  designed  by  multiple  groups,  or 

organizations. 
— Accurate  unambiguous  specifications 

are  required  in  the  bid  and 

contracting  process. 

10.  Specifications.  The  specifications 
for  this  standard  are  the  language 
specifications  contained  in  ANSl/ILEE 
107&-1993.  IEEE  Standard  VHDL 
Language  Reference  Manual. 

This  FIPS  does  not  allow  conforming 
implementations  to  extend  the  language. 
A  conforming  implementation  is  one 
that  does  not  allow  inclusion  of 
substitute  or  additional  language 
elements  in  order  to  accomplish  a 
feature  of  the  language  as  specified  in 
the  language  standard.  A  conforming 
implementation  is  one  which  adheres  to 
and  implements  all  of  the  language 
specifications  contained  in  ANSI/iEEE 
1076-1993  except  where  the  language 
standard  permits  deviations  and  which 
specifies  conspicuously  in  a  separate 
section  in  the  conforming 
implementation  documentation  all  such 
permitted  variations.  Also,  such 
conformance  shall  be  with  default 
language  processor  system  option 
settings. 

The  ANSI/IEEE  107&-1993  document 
docs  not  specify  limits  on  the  size  or 
complexity  of  programs,  the  results 
when  the  rules  of  the  standard  fail  to 
establish  an  interpretation,  the  means  of 
supervisory  control  programs,  or  the 
means  of  transforming  programs  for 
processing. 

11.  Implementation.  The 
implementation  of  this  standard 
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involves  three  areas  of  consideration: 
acquisition  of  VHDL  processors, 
interpretation  of  FIPS  VHDL.  and 
validation  of  VIIDL  processors. 

11.1.  Effective  Date.  This  revised 
standard  becomes  effective  three  (3) 
months  after  the  publication  in  the 
Federal  Register  announcing  approval 
by  the  Secretary  of  Commerce.  Prior  to 
that  date  the  requirements  of  FIPS  PUB 
172  apply  to  Federal  VHDL 
procurements.  This  delayed  effective 
date  is  intended  to  provide  sufficient 
time  for  implementors  of  FIPS  PUB  172 
to  make  enhancements  necessary  for 
conformance  of  products  to  FIPS  PUB 
172-1.  No  further  transitional  period  is 
necessary. 

11.2.  Acquisition  of  Ada  Processors. 
Conformance  to  FIPS  VHDL  should  be 
considered  whether  VHDL  processors 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement, 
acquired  by  separate  procurement,  used 
under  an  ADP  leasing  arrangement,  or 
specified  for  use  in  contracts  for 
hardware  description  services. 
Recommended  terminology  for 
procurement  of  FIPS  Ada  is  contained 
in  the  U.S.  General  Services 
Administration  publication  Federal 
ADP  &  Telecommunications  Standards 
Index,  chapter  4  part  1. 

11.3.  Interpretation  of  FIPS  VHDL. 
The  National  Institute  of  Standards  and 
Tpchnology  provides  for  the  resolution 
of  questions  regarding  the  specifications 
and  requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  standdrd 
should  be  addressed  to:  Director, 
Computer  Systems  Laboratory.  ATTN: 
FIPS  VHDL  Interpretation,  National 
Institute  of  Standards  and  Technolngv. 
Gaithersburg.  MD  20399.  Voice:  301- 
975-2490,  FAX:  301-948-6213. 

11.4.  Validation  of  VHDL  Processors: 
The  validation  of  VHDL  processors  for 
conformance  to  this  standard  applies 
when  NIST  VHDL  validation  procedures 
are  available.  At  the  present  time  NIST 
does  not  have  procedures  for  validating 
VHDL  processors.  NIST  is  currently 
investigating  methods  which  may  be 
considered  for  validating  processors  for 
conformance  to  this  standard. 

For  further  information  contact: 
Director,  Computer  Systems  Laborator\', 
Attn:  FIPS  VHDL  Validation.  National' 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899.  (301)  975- 
2490. 

12.  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 


authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  wTitten 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  WTitten 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  WTitten 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology.  AITN:  FIPS 
Waiver  Decisions.  Technology  Building. 
roo.T.  B-154,  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Reptesfintatives  and  the  Committee  on 
Go\xrnmental  Affairs  of  the  Senate  and 
sh.^U  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
appLes  to  the  procure.ment  of 
equipment  and.'or  senices,  a  notice  of 
the  VvTiiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decid'-s  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.    Where  to  Obtain  Copies.  Copies 
of  this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  telephone  (703) 
487-4650.  (Sale  of  the  included 
specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordaring,  refer  to  Federal  Information 
Processing  Standards  Publication  172-1 
(FIPSPUB172-1),  and  title.  Payment 


may  be  made  by  check,  money  order,  or 
deposit  account. 

(FK  Doc.  94-8688  Filed  4-11-94;  8:45  am] 
BILLING  CODE  3S10-CN-M 

[Docket  No.:  940365-4065] 

Termination  of  Selected  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  Services 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  to  terminate  specific 
programis  within  the  National  Voluntary 
Laboratorj'  Accreditation  Program 
(NVLAP). 

SUMMARY:  Under  the  NVT.AP  Procedures 
(15  CFR  part  7).  the  Director  of  NIST 
m.ay  terminate  a  field  of  testing  or  a  LAP 
when  the  Director  NIST  determines  that 
a  need  no  longer  exists  to  accredit 
laboratories  for  the  s«>rvices  covered 
under  the  ."^cope  of  a  L'\P. 

The  National  Institute  of  Standards 
and  Technology  (NIST)  requests 
comments  on  proposed  termination  of 
selected  fields  of  testing  in  the 
Computer/Electronics  and  Product 
Testing  Laboratory  Accreditation 
Programs  offered  by  NVLAP,  and 
announces  a  60  day  comment  period  for 
that  purpose.  The  fields  of  testing 
proposed  for  termination  are  High  Level 
Protocols.  DDN  X.25/Blacker  Host, 
Plastics,  Seals  and  Sealants,  and  Solid 
Fuel  Room  Heaters. 

A  review  of  ai!  NVLAP  programs 
re\  ealed  that  these  particular  fields  of 
testing  had  very  small  and/or  declining 
laboratory  enrollments  which  makes 
their  continuance  impractical.  NVLAP 
operates  solely  on  a  fee  reimbursable 
basis  and  it  was  determined  tliat  fees 
from  laboratories  in  these  fields  of 
testing  could  not  support  the  costs 
required  to  maintain  the  programs. 

After  a  comment  period,  the  Director 
of  NIST  shall  determine  if  public 
support  exists  for  the  continuation  of 
the  fields  of  testing.  If  public  comments 
support  the  continuation  of  the  fields  of 
testing,  the  Director  of  NIST  shall 
publish  a  Federal  Register  Notice 
announcing  their  continuation.  If  public 
support  does  not  exist  for  continuation, 
the  fields  of  testing  will  be  terminated 
effective  90  days  after  the  date  of  this 
notice  of  intent  to  terminate  the  fields 
of  testing. 

Persons  interested  in  commenting  on 
the  proposed  terminations  should 
submit  their  comments  in  writing  to  the 
address  below.  All  comments  received 
in  response  to  this  notice  will  become 
part  of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  NIST  Records  Inspection  Facility. 
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DATES:  Comments  on  the  proposed 
terminations  must  be  received  no  later 
than  June  13,  1994. 

ADDRESSES:  Comments  on  the  proposed 
terminations  must  be  submitted  to: 
Albert  D.  Tholen,  Chief,  National 
Voluntary  Laboratory  Accreditation 
Program,  National  Institute  of  Standards 
and  Technology,  Building  411,  room 
A162,  Gaithersburg,  MD  20899, 
telephone  number  (301)  975-4016. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  D.  Tholen,  Chief,  National 
Voluntary  Laboratory  Accreditation 
Progranv  (301)  975-4016. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  In-stitute  of  Standards 
and  Technologv'  administers  the 
National  Voluntary  Laboratory 
Accreditation  Program  under 
regulations  as  found  in  part  7  of  title  15 
of  the  Code  of  Federal  Rc'gulations. 
NVI.AP  provides  an  unbiased  third 
party  evaluation  and  recognition  of 
laboratory  performance,  as  well  as 
expert  technical  assistance  to  upgrade 
tKat  performance  by  accrediting 
calibration  and  testing  laboratories 
found  competent  to  perform  specific 
tests  or  calibrations. 

N'VLAP  accreditation  is  available  to 
commercial  ldboratori»'s,  manufacturer's 
in-house  laboratories,  and  federal,  state 
and  local  government  laboratories. 
Foreign-based  laboratories  may  also  be 
accredited  if  they  meet  the  same 
requirements  as  domestic  laboratories. 

N'^TAP  is  comprised  of  a  series  of 
Laboratory  Accreditation  Programs 
(LAPS)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  Each  LAP  includes  specific  test 
and/or  calibration  standards  and  related 
methods  and  protocols  assembled  to 
satisfy  the  unique  needs  for 
accreditation  in  a  field  of  testing,  field 
of  calibration,  product  of  service. 

Dated:  April  4,  1994. 
Samuel  Kramer, 
Associate  Director. 

[PR  Doc.  94-8689  Filed  4-11-9-1;  8:-J.5  ami 
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COMMtTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  of  Import  Charges  for 
Certain  Wool  Textile  Products 
Assembled  in  the  Dominican  Republic 

April  6, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  deducting 
charges. 


EFFECTIVE  DATE:  April  13. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

CITA  has  agreed  to  issue  visa  waivers 
for  certain  textile  produds  in  Category 
433  which  were  cut  in  the  Virgin 
Islands  and  assembled  in  the  Dominican 
Republic  and  exported  to  the  United 
States.  In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  deduct  953 
dozen  from  the  import  charges  made  to 
the  current  limit  for  Category  433. 
Additional  deductions  will  be  made  at 
a  later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Catf-gories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  58  FR  67397,  published  on 
December  21,  1993. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implr-iitcntation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  6,  1994. 

Commissioner  of  Customs, 
Department  of  the  Tir-asury.  Washington,  DC 
20229. 

Dear  Cominissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated  June  11, 
1992  and  September  23,  1992.  between  the 
Governments  of  the  United  States  and  the 
Dominican  Republic,  1  request  that,  effective 
on  April  13, 1994.  you  deduct  953  dozen 
from  the  charges  made  to  Category  433  for 
the  period  which  began  on  January  1, 1994 
and  extends  through  December  31, 1994  (see 
directive  dated  December  15, 1993). 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  94-8774  Filed  4-11-94;  8.45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Agendas  and  Priorities; 
Public  Hearing 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  hearing. 


SUMMARY:  The  Commission  will  conduct 
a  public  hearing  to  receive  views  from 
all  interested  parties  about  its  agenda 
and  priorities  for  Commission  attention 
during  fiscal  year  1996,  which  begins 
October  1,  1995.  Participation  by 
members  of  the  public  is  invited. 
Written  comments  and  oral 
presentations  concerning  the 
Commission's  agenda  and  prioritirs  for 
fiscal  year  1996  will  become  part  of  the 
public  record. 

DATES:  The  hearing  will  begin  at  10  a  m. 
on  May  12,  1994.  Wntten  comments 
will  be  accepted  until  N!ay  5, 1994. 
Requests  from  members  of  the  public 
desiring  to  make  oral  presentaticr;>-  rnusf 
be  received  by  the  Office  of  the 
Secretary  nut  later  than  April  28,  r"<4. 
Persons  dfsinng  to  make  oral 
presentations  at  this  h-'uring  must 
submit  a  UTJtten  text  of  their 
presentations  not  later  than  Mav  5. 
1994. 

ADDRESSES:  The  hean.-.e  will  be  in  r>jom 
420  of  the  East-West  Tj-.vers  Building. 
4330  East  West  Highwiy,  Bethesda, 
Vlar^'land.  Written  comments,  requ>^sts 
to  make  oral  presentations,  and  texts  of 
oral  presentutions  should  be  caption.'d 
"Agenda  and  Priorities"  and  mailtJ  to 
the  Office  of  the  Secretary,  Consumi>r 
Product  Safety  Commission, 
Washington,  fXT  20207,  or  delivered  to 
that  office,  room  502,  4330  East  Wevt 
Highway,  Eethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  about  the  hearing  or  to 
request  an  opportunity  to  make  an  oral 
presentation,  call  or  write  Sheldon 
Butts,  Deputy  Secretary.  Consumer 
Product  Safety  Commission, 
Washington,  fX]  20207;  telephone  (?01) 
504-0800;  telefax  (301)  504-0127. 
SUPPLEMENTARY  INFORMATION:  Section 
4(j)  of  the  Consumer  Product  Safetv  Act 
(CPSA)  (15  U.S.C.  2053(j])  requires  the 
Commission  to  establish  an  agenda  for 
action  under  the  laws  it  administers, 
and  priorities  for  action  at  least  30  days 
before  the  beginning  of  each  fiscal  vcar. 
Section  4(j)  of  the  CPSA  provides 
further  that  before  establishing  its 
agenda  and  priorities  for  action,  tht; 
Commission  shall  conduct  a  public 
hearing  and  provide  an  opportunity  for 
the  submission  of  comments. 

Selection  of  priorities  from  the 
Commission's  agenda  of  projects  ar.J 


17340 


Federal  Register  /  Vol.  39.  No.  70  /  Tuesday.  April  12,  1994  /  Notices 


programs  is  a  crucial  step  in  the 
development  of  the  Commission's 
budget  for  each  fiscal  year.  The  Office 
of  Management  and  Budget  requires  all 
Federal  agencies  to  submit  their  budget 
requests  13  months  before  the  beginning 
of  each  fiscal  year.  The  Commission  is 
beginning  the  process  of  formulating  its 
budget  request  for  fiscal  year  1996, 
which  begins  on  October  1. 1995. 

For  this  reason,  the  Commission  will 
conduct  a  public  hearing  on  May  12. 
1994.  to  receive  comments  from,  the 
public  concerning  its  agenda  and 
priorities  for  fiscal  year  1996.  The 
Conmiissioners  desire  to  obtain  the 
views  of  a  wide  range  of  interested 
persons  including  consumers; 
manufacturers,  importers,  distributors, 
and  retailers  of  consumer  products; 
members  of  the  academic  community; 
consumer  advocates;  and  health  and 
safety  officers  of  state  and  local 
governments. 

The  Commission  is  charged  by 
Congress  with  protection  of  the  public 
from  unreasonable  risks  of  injury 
associated  with  consumer  products.  The 
Commission  enforces  and  administers 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  scq.y,  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.y,  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  et  seq.y,  the  Poison 
Prevention  Packaging  Act  (15  U.S.C. 
1471  et  seq.y,  and  the  Refrigerator  Safety 
Act  (15  U.S.C.  1211  et  seq  ].  Standards 
and  regulations  issued  under  provisions 
of  those  statutes  axe  codified  in  the  Code 
of  Federal  Regulations,  title  16.  chapter 
II. 

While  the  Commission  has  broad 
jurisdiction  over  products  used  by 
consumers  in  or  around  their  homes,  in 


schools,  in  recreation,  and  other 
settings,  its  staff  and  budget  are  limited. 
Section  4 (j)  of  the  CPSA  e.xpresses 
Congressional  direction  to  the 
Commission  to  establish  an  agenda  for 
action  each  fiscal  year  and  to  select  from 
that  agenda  a  limited  number  of  projects 
for  priority  attention. 

Commission  priorities  are  selected  in 
accordance  with  the  Commission 
statem.ent  of  policy  governing 
establishment  of  priorities  codified  at  16 
CFR  1009.8.  That  policy  statement 
includes  the  following  factors  to  be 
considered  bv  the  Commission  when 
selecting  its  priorities; 

•  Fraqucncy  and  severity  of  injuries. 

•  Causality  of  injuries. 

•  Cljonic  illness  and  futiu^e  injuries. 

•  Costs  and  benefits  of  Commission 
action. 

•  Unforeseen  nature  of  a  risk  of 
injury. 

•  Vulnerability  of  the  population  at 
risk. 

•  Probability  of  exposure  to  hazard. 
The  order  of  listing  of  these  criteria 

does  not  indicate  their  relative 
importance.  The  Commission  will 
consider  these  criteria  to  the  extent 
feasible  and  as  interactively  as  possible 
when  evaluating  each  candidate  project 
in  the  selection  of  its  priorities  for  fiscal 
year  1996. 

Persons  who  desire  to  make  oral 
presentations  at  the  hearing  on  May  12, 
1994.  should  call  or  uTite  Sheldon 
Butts,  Deputy  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  telefax  (301)  504-0127,  not 
later  than  April  28.  1994. 

Presentations  should  be  limited  to 
approximately  ten  minutes.  Persons 

I.— Inpatient  and  Outpatient  Rates 

[Notes  to  appear  at  end  cf  document] 


desiring  to  make  presentations  must 
submit  the  written  text  of  their 
presentations  to  the  Office  of  the 
Secretary  not  later  than  May  5, 1994. 
The  Commission  reserves  the  right  to 
impose  further  time  limitations  on  all 
presentations  and  further  restrictions  to 
avoid  duplication  of  presentations.  The 
hearing  will  begin  at  10  a.m.  on  May  12, 
1994,  and  will  conclude  the  same  day. 

Written  comments  on  the 
Commission's  agenda  and  priorities  for 
fiscal  year  1996,  should  be  received  in 
the  Office  of  the  Secretary  not  later  than 
May  5,  1994. 

Dated:  April  5,  1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  94-6513  Filed  4-11-94;  8:45  am  J 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Medical  and  Dental  Reimbursements 
Rates  for  Period  April  1, 1994  through 
September  30, 1994  (Fiscal  Year  1994) 

Notice  is  hereby  given  that  the  Deputy 
Chief  Financial  Officer  of  the 
Department  of  Defense,  in  a 
memorandum  of  March  10, 1994. 
established  the  following 
reimbursement  rates  for  inpatient  and 
outpatient  medical'and  dental  care  to  be 
provided  during  the  period  of  April  1, 
1994  through  September  30.  1994. 

Inpatient,  Outpatient  and  Other  Rates 
and  Charges 


Per  inpatient  day 


International 

Interagency 

military  edu- 

other federal 

Other 

cation  and 

agency  spon- 

training (IMET) 

sored  patients 

SI, 735 

S2,795 

S2.975 

329 

737 

783 

457 

1,025 

1,082 

430 

965 

1.020 

330 

740 

785 

412 

924 

977 

198 

444 

479 

724 

1.623 

1.703 

789 

1.769 

1,855 

459 

1.029 

1.087 

651 

1.460 

1,533 

179 

401 

426 

A.  Bum  center  

B.  Inpatient  other  than  bum  center  '  

Medical  care  services  , 

Surgical  care  services 

OtKtetrical  and  gynecological  care 

Pediatric  care  

Orthopedic  care  

Psychiatric  care  and  sutjstance  abuse 

Medical  intensive  care  and  coronary  care 

Surgical  intensive  care 

Neonatal  intensive  care  

Organ  arxl  bor^  marrow  transplant 

Same  day  surgery 


JMI 


{See  section  II.  item  H,  which  outlines  the  types  of  services/care  provided  within  each  inpatient  area.) 
Per  Outpatient  Visit: 

A.  Medical  treatment  facilities 

B.  PRIMUS/NAVCARE  


S47 
N/A 


2  395 
N'A 


S101 

361 
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I.— Inpatient  and  Outpatient  Rates— Continued 
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Per  inpatient  day 


III.  Other  Rates  and  Charges:. 

A.  Hypertiaric  Sen/ices:  

1-60  minutes  

61-120  minutes  

121-180  minutes  

181-240  mino-tes  

(Note:  Charges  m.ay  be  prorated  based  on  usage) 

B.  Military  Dependents  

C.  Per  FAA  Air  Traffic  Controller  Examination  . 


Internatkxial 
military  edu- 
cation arxj 
training  (IMET) 


S83 
161 
239 
317 


N/A 


Interagency 
other  federal 
agerxry  spon- 
sored patients 


S167 
325 
482 
639 

930 
96 


Other 


S177 
345 

512 
679 


N/A 


D.  High  Cost  Medications  Requested  by  External  Providers  a 

[Notes  to  appear  at  end  of  doc^rr,ent] 


Generic  (trade)  name 


Acyclovir  (Zovirax)   

Acyclovir  oint  

Amir>oglutethamide  (Cyladren)  

Amiodarone  (Cardarone)  

Amiodipine  (Norvasc)  

Amiodipine  (Norvasc) 

Astemizole  (Hismanal)  

Auranofin  (Ridaura)  

Betoxolol  (Betoptic)  

Bronxjcriptine  

Buspirone  (Buspar)  

Buspirone  (Buspar)  

Calcitonin  (Calamar) 

Captopril  (Capoten) 

Captopril  (Capoten) 

Captopril  (Capoten) 

Cart)eniciliin 

Caridopa/Levodopa  CR  (Sinemet  CR) 
Candopa/Levodopa  (Sinemet  25/100) 
Caridopa/Levodopa  (Sinemet  25/250) 

Chemstrip  BG  II  

Cholestyramine  powder  

Cholestyramine  powder  light  

Cimetidine  

Cimetidine  

Cimetidine  syrup  

Clemastine  (Tavist)  

Clomipramine  (Anafranil)  

Clomipramine  (Anafranil)  

Colestipol  

Cromolyn  inhaler 

Cromolyn  soln  (nebulizer)  

Cyclophosphamide 

Cyclophosphamide 

Cyclosporine  

Cyclosporine  

Danazo)  (Danocrine)  

Demectocycline  

Desmopressin  nasal  soln  (DDAVP)  .... 

Desmopressin  nasal  spray  

Diclofenac  (Voltaren)  

Diclofenac  (Voltaren)  

Didanosine  

Oidanosine  (Vtdex) 

Didanosine  (Videx) 

Diflucan  

Diflucan  

Difiuntsal  (Dolobid) 

Diltiazem  60mg  (Cardizem)  

Diltiazem  CD  (Cardizem  CD) 

Diltiazem  CD  (Cardizem  CD) 


Strength 


eOOrrig 

15g  

250mg 
200mg 
2.5mg  . 
5mg  .... 
50mg  .. 
3mg  .... 
.25%  ... 
2.5mg  . 
5mg  .... 
lOmg  .. 
200  lU 
25mg  .. 
50mg  .. 
lOOmg 
382  mg 


25/100 
25,'250 


400mg 
300  mg 


2.68mg 

50rrig  

25mg  

5mg  packets 


25rrtg  

50mg  

lOOmg 

lOOmg/'ml  sol 

200mg 

150mg  


75mg  .. 

50mg  .. 

150mg 

25mg  .. 

lOCrpg 

lOOmg 

200mg 

SOOmg 

60mg  .. 

240mg 

300  mg 


Total  dispensed 
quarrtity ' 

100 

6  Tubes  

360  

180 

270  

270  

90  

180  

3  bottles  

270 

270  

270  

8  vials  

270 

270 

270  

40  

270 

360  _ 

360  

360 

6  cans  

6  cans  

180 

360  

3  bottles  

270  

360  

360 

360  pkt    

4  botties  

360  amp 

360  

360  

60  

3  bottles  

180 

60 

20  ml  

20  ml  

180 

270 .'. 

180 

360 

360 

30  

30 

180 

270 

90 

90 


Standard 
cost 


S286 
161 
376 
218 
248 
252 
109 
163 
114 
454 
121 
208 
179 
134 
221 
333 
103 
291 
1S4 
235 
271 
151 
129 
146 
164 
150 
183 
292 
210 
274 
183 
204 
360 
681 
257 
639 
320 
145 
367 
328 
150 
187 
357 
124 
475 
182 
298 
173 
130 
135 
1/4 
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Generic  (trade)  name 


Strer^gth 


Total  dispensed 
quantity  * 

180 

180 

360 

360  

5  tubes 

180 

180 

180 

24  

24 

24 

150  

180  

360 

90  

270  

25  

90  days  

180 

10 

10 

30  

30  

30  

60  

90  

540  

180 

180  

30  days  

180  

270  

12  

60  

60  

60 

30  

100 

1  

1  

180  

180  

20  

20  

180 

180 

180 

4  twttles  

360 

260  

350  

90  

100 

270 

180  

180  

270  

270  

270 

360 

180 

270 

270 

30  

90  

90 

90  

360 

90 

360  


Standard 
cost 


Dittiazem  SR  ^. 

Diltiazem  SR  ,. 

Dittiazem  (Cardizem) 

Divalproax  (Depakote) 

Elase  ointment  

E^^alap^l  

Enalapril  

Enalapril  

Epoetin  Alfa  2000  

Epoetin  Alfa  3000  

Epoetin  Alfa  4000  

Estramustine  (Emcyt) 

Ethambutol 

Elhosuximide 

Etidronate  Disodium 

Etidronate  Disodijm  (Didronel)  

Etopostde  (VePesid)  

Exactech  

Farrxjtidine  (Pepcid)  

Fentanyl  patch  , 

Fentanyl  patch  , 

Fluconazole  (Diflucan)  

Fluconazole  (Diflucan) 

Fluconazole  (Diflucan)  

Fluoxetine  (Prozac) 

Flurt)iprofen  (Ansaid)  

Flutamide  (Eulexin)  

Gemfitxozil  (Lopid)  , 

Glipizide  1 

Hemofil  M 

Hydroxychloroquine   

Hydroxyurea  (Hydrea)  

Interferon  (Intron  A)  

Isotretinoin  (Accutane)  , 

Isotretinoin  (Accutane) 

Isotretinoin  (Accutane) 

Itraconazole  (Sporonox)  

Leucovofin 

Leuprolide  (Lupron)  

LeupfO'ide  (Lupron) 

Lisinopfil 

Lisinopnl  (Prinivil) 

Lomustine i 

Lomustine J 

Lovastatin  (Mevacor)  I 

Lovastatin  (Mevacor)  

Loxaplne  (Loxitane)   

Lypressin  spray  (Diapid)  

Megestrol  (Megace)  

Megestrol  (Megace)  

Mefphalan  (Alheran) 

Mesalamine  enema  (Rowasa)  , 

Metaprotereool  neb  soln  ^ ,„ 

Methazolamide f: 

Methotrexate  

Methysergide  Maleate 

Mexiletine  (Mexitil)  _ 

Mexiletine  (Mexitil)  „ 

Mexiletine  (Mexitil)  _ 

Misoprostol 

Naproxen ^ 

Naproxen _ 

Naproxen 

Nicotine  Transdermal  System ^ 

Nifedipine  _ 

Nifedipine  

Nortriptyline  HCL 

Olsalazine  (Dipeotim) _ 

Omperazole  (Prilosec)  

One  Touch  Test  Strips ^ 


120mg  .... 
60mg  ..  ... 
120mg  .... 
250mg  .... 

6nng 

20nng 

lOmg 

150mg  .... 
400rTig  .... 
250mg  .... 
400mg  ... 
200mg  .... 
50mg 

20mg 

lOOmcg  . 
75mcg  ... 
200mg  ... 
lOOmg  ... 

50mg  

20mg 

lOOmg  ... 
125mg  ... 
600mg  ... 
lOmg  

200mg  ... 
500mg  ... 

3mu 

lOmg 

20mg 

40mg 

lOmg 

5mg 

7.5mg  .... 
3.75mg  .. 

10mg  

5mg 

40mg 

lOOmg  ... 

20mg  

40mg  

50mg 

20mg  

40mg 

2rr(g 

500mg  ... 

0.6% 

50mg 

2.5mg  .... 

2mg 

200mg  ... 
250mg  ... 
150mg  ... 
200mcg  . 
500mg  ... 
375mg  ... 
250rT)g  ... 

21mg 

60mg  XL 
90mgXL 

25mg 

250mg  ... 
20mg 


144 
111 
315 
146 
157 
127 
190 
134 
478 
727 
979 
361 
177 
167 
164 
492 
619 
450 
152 
245 
203 
298 
182 
116 
1(S 
150 
597 
160 
177 
6,816 
178 
308 
287 
133 
156 
182 
127 
166 
387 
278 
112 
112 
182 
400 
265 


138 
116 
120 
22& 

410 
158 

105 
166 
170 
182 
156 
185 
131 
197 
176 
216 
168 
100 
151 
181 
107 
149 
268 
171 
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D.  High  Cost  Medications  Requested  by  External  Providers  3— Continued 

[Notes  to  appear  at  end  of  doajment) 


Generic  (trade)  name 


Pancrelipase  MT16  

Pancrellpase  (Pancrease) 

Penicillamine 

Perphenazine  

Pravastin  Sodium  (Pravachol) 
Pravastin  Sodium  (Pravachol) 

Probucol  (Loreico) 

Procarbazine  (Matulane) 

Procyclidine  (Kemadrin)  

Pyrazinamide  

Ranitidine  

Rifampin  with  INH  

Selegeline  (Eldepryl) 

Somatrem  (Protropin)  

Somatropin  (Humatrope)  

Sucalfafe  (Carafate) 

SulirxJac  

Sulindac  

Tamoxifen  (Nolvadex)  

Terfenadine  (Seldane)  

TIclopidine  (Ticlid)  

1  ocainide  (Tonocard)  

Tocainide  (Tonocard)  

Tracer  BG  Strips  

Ursidtol  (Actigali)  

Verapamil  SR  240  (Galan  SR) 

Zaicitabine  (Hivid)  

Zidovudine  (Retrovir)  


Strength 


250mg 
2mg  .... 
lOmg  .. 
20mg  .. 
250mg 
50mg  .. 
5mg  .... 
500mg 
I50mg 

5mg  .... 
5mg  .... 

1GM  "' 
150mg 
200mg 
lOmg  .. 

250mg 
400nr>g 
600mg 

300mg 

.75mg  . 
lOOmg 


Total  dispensed 
quantity  * 

540 

540 

360 

360 

90 

90 

360 

360 

360 

360 

180 

180 

180 

4  

6  Vials 

360 

360 

360- 

180  

180  

180  

270 

270 

360  

90 

180  

270  

450  


F.  Elective  Cosi^etic  Surgery  Procedures  and  Rates 

[Notes  to  appear  at  end  of  document) 


Standard 
cost 


313 
119 
260 
111 
125 
132 
184 
204 
113 
430 
152 
493 
416 
770 
1.126 
183 
112 
139 
207 
124 
219 
181 
231 
252 
145 
100 
542 
598 


E.  High  Cost  Services  Requested  by  External  Providers  3 

[Notes  to  appear  at  end  of  docun>ent] 

Service  provided 

X-Ray  Ribs  (all),  per  side 

X-Ray  Hips,  Bilateral  ^.'"'.^^^'^^^^'^"Z^^^^"^Z 

Upper  Gastrointestinal  (G.I.)  study  with  contrast  l'!!!"'"!!!.'."."!'"''!'"!!!'!"!!!"! 

Hysterosalpingogram '...!.""r.!!""!!!!!!!!!"l 

Mammogram,  Bilateral  or  with  localization  ".!"!!".!!"!!!!  !7 

Ultrasound,  per  study  !""."!1""!7!!!.77    ! 

Ultrasound— complete  abdomen  or  with  t)k>psy  ,.'.7"'!"!7 

Computerized  Axial  Tomography  (CAT)  scan  head/brain  without  contrast !..!!"."!!!!!!!!!!!7!L''.!!!7!^! 

Computerized  Axial  Toirxjgraphy  (CAT)  scan  head'brain  with  contrast 

Computerized  Axial  Tomography  (CAT)  scan  headbtaln  with  and  without  contrast,  or  post  fossa  and  lAM/IACS 

Computenzed  Axial  Ttxnography  (CAT)  scan  chest 

Computerized  Axial  Tomography  (CAT)  scan  abdomen,  per  study  

Computerized  Axial  Tomography  (CAT)  scan  extremity  without  contrast  

Computerized  Axial  Tonnography  (CAT)  scan  extremity  with  contrast  

Computerized  Axial  Tomography  (CAT)  scan  extremity  with  and  without  contrast  

Magnetic  Resonance  Imaging  (MRI)  without  contrast  

Magnetic  Resonance  Imaging  (MRI)  with  contrast  brain 

Magnetic  Resonance  Imaging  (MRI)  spine  (all)  chest  and  atidomen  without  contrast 

Magnetic  Resonance  Imaging  (MRI)  spine  (all)  with  contrast  

Magnetic  Resonance  Imaging  (MRI)  extremities  without  contrast  

Magnetic  Resonance  Imaging  (MRI)  extremities  with  and  without  contrast 


Cost  of  service 


S114 
116 
146 
128 
131 
117 
203 
196 
223 
315 
348 
172 
201 
232 
306 
287 
495 

523 

370 
287 


Cosmetic  surgery  procedure 

International 

classification 

diseases 

(tCD-9) 

Common  pro- 
cedure termi- 
nology (CPT)  6 

Fiscal  year  1994  charge  «> 

Full  reirrv 
burse- 
ment 

Mammaptesty  

85.50 
85.32 
85.31 
85.60 

19325 

19324 
19318 
19316 

SI, 082 

or 

Same  day  surgery 

426 

Mastopexy  

Surgical  care  services 

1.082 

17344 
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F.  Elective  Cosmetic  Surgery  Procedures  and  Rates— Continued 

[Nk3tes  to  appear  at  end  of  document] 


Cosmetic  surgery  procedure 


Facial  rhytidectomy  

Blepharoplasty 

Mentoplasty  (augumentation  reduction) 

Abdominoplasty  

Lipectcmy,  suction  per  regiorw' 

Rhinoplasty 

Scar  revisions  beyong  CHAMPUS 

Mandibular  or  maxillary  repositioning  .. 

Minor  skin  lesions^  

Dermabrasion  

Hair  restoration  

Removing  tatoos  

Chemical  peel 

Arm'thigh  dermolipectomy 

Brow  lift 


Internationa! 

classification 
diseases 
(ICD-9) 


86.82 
86.22 

08.70 
08.44 


76.68 
76.67 

85,83 
86.63 


21.67 
21.86 

86.84 


75.41 
86.30 
86.25 
86.64 
86.25 
86.24 
86.83 
86.3 


Common  pro- 
cedure termi- 
nology (CPT)5 


15824 


15820 
15821 
15822 
15823 
21208 
21209 

15831 


15876 
15877 
15878 
15879 
30400 
30410 

1573 


21194 
1578 
15760 
15775 
15780 
15790 
1583— 
1 5839 


Fiscal  year  1994  charge  ^ 


or 

Same  day  surgery , 

Surgical  care  services 

or , 

Same  day  surgery 

SurgicaJ  care  services 

or 

Same  day  surgery 

Surgical  care  services 
or 

Same  day  surgery 

Surgical  care  services 
or , 

Same  day  surgery 

Surgical  care  services 
or 

Same  day  surgery 

Surgical  care  services 

or 

same  day  surgery  , 

Surgical  care  services 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 

Suf'gical  care  services 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 

Surgical  care  sea'ices 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 

Surgical  care  services 

or 

Same  day  surgery 


G.  I.Tiinur.izations — S18 


I 

H.  Clinical  Services  By  Type  of  Service/Care  Provided 


Inpatient  rate 


Medical  Care  Services 


Surgical  Care  Services 


Obstetrical     and     Gyneco- 
logical Care. 


Items  included 


Full  reinv 
burse- 
ment 


426 
1.082 

426 
1,082 

426 

1,082 

426 
1,082 

426 
1,082 

426 

1,082 

426 
1082 

426 
1082 

426 
1082 

426 
1082 

426 

1082 

426 
1082 

426 
1082 

426 
1082 

426 
1082 

426 


Internal  Medicine,  Cardiology.  Dermathology,  Endocrinology,  Gastroenterology,  Hematology,  Nephrology,  Neurol- 
ogy, Oncology,  Pulmonary  and  Upper  Respiratory  Disease.  Rheumatology,  Physical  Medicine.  Clinical  Immu- 
nology, HiV-lll  Acquired  Immune  Deficiency  Syndrome  (AIDS),  Infectious  Disease,  Allergy,  and  Medical  Care 
not  elsewhere  classified.  Includes  Family  Practice  Medical  Care. 

General    Surgery,    Cardiovascular    and    Thoracic    Surgery.    Neurosurgery,    Ophthalmology,    Oral    Surgery, 
Otorhinolaryngology,  Pediatric  Surgery,  Plastic  Surgery,  Proctology,  Urology.  Peripheral  Vascular  Surgery,' 
Trauma  Center,  Head  and  Neck  Surgery,  and  Surgical  Care  not  elsewhere  classified.  Includes  Family  Practice  ■ 
Surgical  Care. 

Includes  Family  Practice.;  Obstetncs  and  Gynecology. 
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H.  Clinical  Services  By  Type  of  Service/Care  Provided— Continued 


Inpatient  rate 


Pediatric  Care 


Orttwpedic  Care 

Psychiatric  Care  and  Sub- 
stance Abuse  Rehabilita- 
tion. 

Medical  Intensive  Care/Coro- 
nary Care. 

Surgical  Intensive  Care 

Neonatal  Intensive  

Organ  and  Bone  Marrow 
Transplants. 

Same  Day  Surgery 


Items  Inchjded 


Pediatrics.  Nursery.  Adolescent  Pediatrics  and  Pediatric  Care  not  elsewhere  classffied.  Includes  Famifv  Pracbce 

Pediatric  and  Nursery  Care. 
Orthopedics.  Podiatry  and  Hand  Surgery.  Includes  Family  Practice  Orthopedic  Care. 
Includes  Family  Practice  Psychiatric  Care. 

Sell-Explanatory. 

Setf-ExpJanatory. 
Self-Explar«tory. 
Setf-ExpJar\atory. 

Selt-Explar^tory. 


Notes  on  Reimbursable  Rates 

'  Daily  percentages  are  applied  to  both 
inpatient  and  outpatient  services  provided 
when  billing  third  party  payers  (such  as 
insurance  companies).  Pursuant  to  the 
provisions  of  10  U.S.C.  1095,  the  inpatient 
daily  percentages  are  55  percent  hospital,  5 
percent  physician,  40  percent  ancillary.  The 
outpatient  daily  percentages  are  57  percent 
hospital,  10  percent  physicians  and  33 
percent  ancillary. 

2  DoD  civilian  employees  located  in 
overseas  areas  shall  be  rendered  a  bill  when 
services  are  {Derformed.  Payment  is  due  60 
days  from  the  date  of  the  bill. 

3  Charges  for  PRJMUS/NAVCARE  and  high 
cost  medications/services  requested  by 
external  providers  (Physicians,  Dentists,  etc.) 
are  only  relevant  to  the  Third  Party 
Collection  Program.  Third  party  p)ayers  (such 
as  insurance  companies)  shall  be  billed  for 
high  cost  services  in  those  instances  in  which 
non-active  duty  eligible  beneficiaries  have 
medical  insurance  and  are  seen  by  providers 
external  to  a  Military  Medical  Treatment 
Facility  (MTF)  and  obtain  the  prescribed 
service  or  medication  from  an  MTF.  Eligible 
beneficiaries  are  not  f)ersonally  liable  for  this 
cost  and  shall  not  be  billed  by  the  MTF.  The 
standard  cost  of  high  cost  medications 
includes  the  cost  of  the  drugs  and  dispensing 
services. 

♦All  quantities  shown  are  tablets  unless 
otherwise  stated.  The  third  party  charge  is 
only  for  the  strengths  and  the  dosage  cited. 
Charges  will  vary  if  the  strengths  and  dosage 
are  changed.  The  method  of  computing 
standards  costs  to  be  charged  for  high  cost 
medications  is  actual  cost  to  the  pharmacy, 
plus  a  30  percent  dispensing  fee.  Only 
medications  listed  in  this  schedule  may  be 
billed.  If  a  different  dose  is  issued  for  a 
medication  that  is  listed,  only  bill  if  the  cost 
is  SlOOormore. 

5  The  attending  physician  is  to  complete 
the  common  procedure  terminology  code  to 
Indicate  the  appropriate  procedure  followed 
during  cosmetic  surgery. 

6  Cosmetic  surgery  rates  will  be  charged  for 
dependents  of  active  duty  members,  retirees, 
and  their  dependents  and  survivors.  The 
patient  shall  be  charged  the  rate  as  specified 
in  the  FY  1994  reimbursable  rates  for  an 
episode  of  care.  The  charges  for  elective 
cosmetic  surgery  are  at  the  full 
reimbursement  rate  (designated  as  the  Other 


rate — in  Section  I.  "Inpatient  and  Outpatient 
Rates"  and  Section  II,  "Per  Outpatient 
Visit").  The  patient  will  be  responsible  for 
both  the  cost  of  the  implant(s)  and  prescribed 
rates. 

Note:  The  implants  and  procedures  used 
for  the  augmentation  m.anmioplasty  are  in 
compliance  with  Federal  Drug 
Adm.inistration  guidelines. 

'Each  regional  lipectomy  will  carry  a 
separate  charge.  Regions  include  head  and 
neck,  abdomen,  flanks,  and  hips. 

8 These  procedures  are  inclusive  in  the 
minor  skin  lesions.  However,  CliAMPUS 
separates  them  as  noted  here.  All  charges  are 
for  the  entire  treatment  regardless  of  the 
number  of  visits  required. 

Dated:  April  7.  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-6728  Filed  4-11-94;  8:45  am] 
BILLINQ  C0I3C  SOWMM-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Same  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  27  April  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Threat  Team  III  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Analylical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.C,  appendix  2.  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 


contacted  for  further  information  at  (703) 

695-0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 

(FR  Doc.  94-8708  Filed  4-11-94;  8:45  am] 

BILUNG  CODE  371(MM-M 

Office  of  the  Secretary 

Availability  of  DoD  5025.1-1,  "DoD 
Directives  System  Annual  Index" 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  document  is  to  inform 
the  public  and  Government  Agencies  of 
the  availability  of  DoD  5025.1-1  "DoD 
Directives  System  .\nnual  Index,"  dated 
Januar)'  1994.  It  is  available,  to 
authorized  users  only,  from  the  Defense 
Technical  Information  Center  (DTIC), 
Building  5,  Cameron  Station, 
Alexandria,  VA  22304-6145,  telephone 
(703)  274-7633.  The  DTIC  accession 
number  for  the  Index  is  ADA-277087.  If 
is  also  available,  at  cost,  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield,  VA  22161.  telephone  (703) 
487-4650.  The  NTIS  accession  number 
for  the  Index  is  PB94-959512. 

FOR  FURTHER  INFORMATION  COKTACT: 
Ms.  P.  Toppings.  Directives  Division, 
Correspondence  and  Directives 
Directorate.  Washington  Headquarters 
Services,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155.  telephone 
(703)697-4111. 

Dated:  .^pril  7,  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-8727  Filed  4-11-94  8:45  am] 
BILLING  COOC  SOOtMM-M 
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Department  of  the  Air  Force 

Supplemental  Record  of  Decision 
(ROD)  for  the  Disposal  and  Reuse  of 
Norton  Air  Force  Base  (AFB),  CA 

On  March  30.  1994,  the  Air  Force 
signed  the  Supplemental  ROD  for  the 
Disposal  and  Reuse  of  Norton  AFB.  The 
decisions  included  in  this  Supplemental 
ROD  have  been  made  in  consideration 
of,  but  not  limited  to,  the  information 
contained  in  the  Final  Environmental 
Impact  Statement  (FEIS)  filed  with  the 
Environmental  Protection  Agency  on 
June  4,  1993. 

Norton  AFB  will  close  on  March  31. 
1994.  pursuant  to  the  Defense 
Authorization  .\mendments  and  Base 
Closure  and  Realignment  Act  {BCR.-\) 
(Pub.  L.  100-526)  and  recommendations 
of  the  Defense  Secretar>''s  Commission 
on  Base  Realignment  and  Closure.  This 
Supplemental  ROD  documents  certain 
disposal  decisions  which  this  office 
previously  deferred,  and  modifies 
certain  previous  decisions  made  in  the 
December  15,  1993,  Partial  ROD 
supplemented  on  January-  14,  1994.  The 
decisions  in  this  document,  coupled 
_with  those  in  the  previous  ROD, 
complete  the  disposal  decisions  for 
Norton  AFB. 

The  decision  conveyed  by  the  Partial 
ROD  was  to  dispose  of  Norton  AFB  in 
a  manner  that  enabled  the  development 
of  a  regional  airport  with  the  capacity 
for  commercial  and  industrial 
development.  This  allowed  for  the 
central  theme  of  the  proposed  future 
land  use  plans  discussed  in  the  FEIS  to 
be  fully  implemented.  The 
environmental  findings  and  mitigation 
measures  contained  in  the  initial  ROD 
remain  fully  applicable. 

Approximately  109  acres  within  three 
(3)  noncontiguous  parcels  are  retained 
within  the  Department  of  Defense  for 
continued  military  use.  This 
Supplemental  ROD  contains  minor 
boundary  realignments  of  some  parcels 
previously  addressed.  Two  (2)  parcels 
comprising  approximately  24.9  acres 
were  declared  access  and  are  reserved 
for  transfer  to  the  U.S.  Department  of 
Agriculture  Forest  Service.  In  total, 
approximately  1,942  acres  are  surplus  to 
the  needs  of  he  Federal  Government. 
The  base  has  been  divided  into  twenty- 
four  (24)  parcels  of  land,  roadways  and 
utilities.  Five  (5)  airfield  parcels  were 
previously  conveyed  for  public  benefit 
(airport  purposes),  and  three  (3)  parcels 
were  previously  made  available  for 
negotiated  sale  to  eligible  public  bodies 
or  public  sale.  Two  (2)  parcels  will  be 
assigned  to  the  Secretary  of  the  Interior 
for  further  disposal  as  a  public  benefit 
conveyance  for  recreation  purposes,  two 


(2)  parcels  will  be  assigned  to  the 
Department  of  Education  for  further 
disposal  as  a  public  benefit  conveyance 
for  health  purposes,  and  two  (2)  parcels 
will  be  assigned  to  the  Department  of 
Health  and  Human  Services  (HHS)  for 
further  disposal  as  a  public  benefit 
conveyance  for  homeless  assistance. 
Eight  (8)  parcels  will  be  conveyed  by 
negotiated  sale.  The  road  network,  is  an 
integral  part  of  all  parcels.  Primary 
roads  may  be  conveyed  by  negotiated 
sale  to  an  eligible  public  body. 
Secondary  roadways  that  fall  within  a 
p^ircel  completely  will  be  included  as 
pArt  of  the  parcel.  The  utility  systems 
are  totally  integrated  systems, 
prohibiting  their  separation  among  the 
various  parcels.  Therefore,  disposal  of 
the  utility  systems  will  include 
conditions  under  which  the  recipients 
must  provide  service  to  all  parcels. 
Utility  easements  will  be  granted  as 
appropriate.  The  gas  and  electric 
systems  with  appropriate  easements  for 
maintenance  and  repair  will  be 
conveyed  through  negotiated  sale  to 
utility  purveyors,  or  eligible  public 
bodies.  Water  and  wastewater  are 
required  to  support  redevelopment 
efforts  and  are  contingent  on  the 
recipient  continuing  to  provide  the 
necessary  service  to  all  parcels.  Water 
and  wastewater  systems  will  be 
assigned  to  HHS  contingent  upon  formal 
request  for  conveyance  for  use  in  the 
protection  of  public  health. 

Tl^e  implementation  of  the  closure 
and  teuse  action  and  associated 
mitigation  measures  will  proceed  with 
minimal  adverse  im.pact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.B. 
Smith  or  Ms.  De  Carlo  Ciccel  at  (703) 
696-5534.  Correspondence  should  be 
sent  to?  AFBCA.'SP,  1700  North  Moore 
Street,  Suite  2300.  Arlington,  VA 
22209-2809. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-8616  Filed  4-11-94;  8:45  am] 
BILUNG  CODE  3910-01-M 


Department  of  the  Army 

AMCCOM  Acquisition  Information 
System  (AAIS) 

AGENCY:  U.S.  Army  Armament, 
Munitions  and  Chemical  Command, 
DOD. 


ACTION:  Notice. 


summary:  The  AAIS  is  a  locally 
designed  system  to  provide  acquisition 
information  on  a  fair  and  equal  basis 
and  within  the  context  of  procurement 
integrity.  Access  to  the  system  may  be 
accomplished  through  a  modem  with 
speeds  up  to  9600  baud  to  phone 
number  (309)  782-7648,  which  will 
establish  a  connection  to  1  of  12  access 
lines.  Depress  the  "enter"  key  until  the 
"Login:"  prompt  appears  on  the  screen, 
enter  "aais".  At  the  "Password"  prompt, 
depress  the  "enter"  key  and  the  main 
menu  will  appcnr.  Simply  follow  the 
menu  instructions  for  access  to  the 
information  desired.  In  addition,  four 
direct  terminals  have  been  placed  in  the 
reception  area  located  on  the  2nd  floor, 
southeast  corner  of  building  350  at  the 
Rock  Island  Arsenal. 

The  system  is  available  24  hours  a 
day,  seven  days  a  week.  Occasionally, 
there  might  be  some  down  time  for 
system  maintenance. 

While  the  information  in  the  system 
is  the  most  accurate  available  at  this 
lime,  updates  will  be  performed  without 
prior  notice.  Please  note  that  the  use  of 
this  system,  is  at  the  customer's  own  risk 
and  is  for  informational  purposes  only. 
EFFECTIVE  DATE:  April  12,  1994. 
ADDRESSES:  Commander,  HQ. 
AMCCOM,  ATTN:  AMSMC-ABS-P, 
Rock  Island,  IL  61299-6000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Darcie  Dellitt,  (309)  782-6194/6198  or 
DSN  793-6194/6198. 
SUPPLEMENTARY  INFORMATION:  Suggested 
software  settings  for  modems  are: 
Parity;  None 
Data  bits:  8 
Stop  bits:  1 

Terminal  emulation:  VTlOO 
Duplex:  Full 

The  seven  menu  options  on  the 
system  are; 

The  option  to  download  the  following 
information  from  the  AAIS  is  available 
for  all  selections. 

1.  Advanced  Planning  Briefings  for 
Industry  (APBI):  APBI  provides  5-year 
projected  requirements  for  AMCCOM 
ammunition,  weapons,  and  chemical 
items,  as  well  as  1-year  projected 
requirements  for  AMCCOM  spare  parts. 
In  addition,  the  system  contains  a  listing 
of  upcoming  conferences  which 
industry  may  attend,  and  various 
publications  which  are  available  for 
information  purposes. 

2.  Performance  Incentive  Contracting 
(PIC);  PIC  is  designed  to  obtain  the  best 
purchase  value  for  the  Government  after 
considering  price  and  contractor 
performance  history.  The  Government 
recognizes  that  even  among  responsible 


contractors  there  are  different  degrees  of 
performance  risk.  The  Government, 
under  this  program,  is  willing  to  pay 
higher  prices  to  lower  risk  contractors  to 
obtain  on-time  delivery  of  quality 
products.  The  PIC  program  works  under 
the  premise  that  award  to  a  contractor 
with  a  good  delivery  and  quality  record 
for  the  Federal  Stock  Class  (FSC)  in 
question  will  improve  the  chances  of 
the  Government  receiving  a  quality 
product  on  time.  Under  the  PIC 
program,  an  award  may  be  made  to 
other  than  the  low-price  offeror.  The  on- 
line system  provides  the  policy, 
definitions,  applicability,  procedures, 
and  clauses/provi.tiions. 

3.  Procurement  Hi.■^to^y:  The  history 
provided  is  pertinent  lo  HQ,  AMCCOM 
(R)  procurement  only.  The  contractor  is 
prompted  to  enter  the  NII\'  (last  nine 
positions  of  the  NSN).  If  record  is  found, 
the  latest  unit  price,  award  dste  and 
contractor  is  provided.  A  former 
restriction  on  the  number  of  history- 
requests  that  the  Central  Processing 
Point  allowed  per  day  has  been 
eliminate  d  for  those  contractors  who 
utilize  this  system. 

4.  Solicitation  Information;  The 
program  provides  daily  information  on 
solicitations  issued  from  }IQ, 
AiMCCOM.  The  data  displayed  is  the 
same  type  of  information  currently 
provided  in  Lhe  lobby  area  of  HQ, 
AMCCOM.  Daily  synopses  that  are 
published  in  the  Commerce  Business 
Daily  (CBD)  are  available  to  view  or 
search  on  a  particular  keyboard. 
Cancelled  and  not  issued  status  is 
provided  by  entering  a  solicitation     - 
number.  A  hard  copy  of  the  solicitation 
and  the  technical  data  package  (TDP) 
can  be  requested  electronically. 
Requests  are  accepted  whether  you  have 
a  Federal  Supply  Cbde  for 
Manufacturers  (FSCM)  code  or  not. 
Viewing  the  contents  of  solicitations 
issued  by  HQ,  AMCCOM  am  be 
performed  on-line  or  doumloaded  to  a 
personal  com.puter  (PC)  for  further 
review. 

5.  Industrial  Committee  of 
Ammunition  Procedures  (ICAP):  The 
program  provides  the  minutes  from 
recent  ICAP  meetings.  These  minutes 
are  provided  in  order  to  make  industry 
more  aware  of  information  being 
discussed  by  the  committee.  The 
program  also  contains  a  forecast  of 
agenda  topics  and  the  current  ro.ster  of 
the  ICAP  members  identified  by  the 
segment  of  industry  each  member 
represents.  The  minutes  are  prepared  by 
industry  and  are  included  in  the  system 
through  the  office  of  the  AMCCOM 
Command  Ombudsman. 

6.  Excess  Production  Equipment: 
Provides  information  on  Govemment- 
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owmed  excess  production  equipment. 
Three  menu  selections  provide:  (1) 
Location  and  amount  of  excess 
production  equipment;  (2)  details  on 
sales  of  production  equipment;  (3) 
listing  of  production  equipment  that  is 
identified  for  excess/redistribution.  This 
allows  the  user  to  search  by 
manufacturer  name  or  key  word  in  the 
description. 

7.  Contractor  Performance 
Certification  Program  {Ci')  2:  Provides 
ans\%crs  to  commonly  asked  questions 
concerning  t.he  prog.'-am  and  provides  a 
list  of  who  is  certified. 

8.  Demilitarization  Inventory:  Data 
concerning  the  .Army's  Demilitarization 
Inventory  (also  known  as  the  B5.\  and 
the  RRDA  (Resource  Recovery 
Disposition  Account).  This  data  is 
intended  to  provide  up-to-date  and 
accurate  data  for  use  i.n  demil  workload 
planning  by  AMCCOM  contractors  and 
installation  workload  personnel.  The 
Benchmark  Prices  database  is  also 
available.  The  data  base  listing  provides 
the  average  cost  for  a  particular 
nomenclature  at  a  specific  location. 

9.  SMCA  Industrial  Base  Task  Force 
Minutes:  Provides  the  open  pubi;c 
release  cf  information  from  meetings 
between  the  Single  Manager  for 
Conventional  Ammviition  Indus'rial 
Ba.<:e  Task  Fon  e  ami  the  private 
Munitions  Industrial  Dase  Task  Force. 

10.  .^rmam-ar.t  Retooling  and 
Manufacturing  Support  (.^RMS) 
Initiative:  Infor.mation  letters  and 
Public/Priva'e  Task  Force  (PPTF) 
Mooting  notes  for  the  ARMS  Art  of 
1992.  Detailed  information  is  also 
provided  on  the  ARMS  Act. 

11.  Let  us  Know  &  General 
Information:  Instructions  for  access  to 
the  AAIS,  synopsis  of  the  system, 
questionnaire,  and  points  of  contact. 
Kenneth  L.  Denton, 

Army  Federal  Regisibr  Liaison  Officer. 
[FR  Doc.  94-8757  Filed  4-11-94;  8  45  r,:r.l 
BILLINQ  CODE  3710-OS-M 


Intent  To  Prepare  a  Draft  Supplement 
to  the  Final  Environmental  Impact 
Statement  (DSEIS)  for  the  Red  River 
Chloride  Control  Project,  Texas  and 
Oklahoma 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  the  DSEIS  is 
to  address  changes  in  "vdthout  project" 
conditions  since  filing  of  the  final 
Environmental  Impact  Statement  on  27 
May  1977. 


ADDRESSES:  Tulsa  District  Corps  of 
Engineers,  P.O.  Box  61,  Tulsa, 
Oklahoma  74121-0061. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  P.  Mace,  Chief,  Environmental 
Analysis  and  Support  Branch,  (918) 
659-7188. 

SUPPLEMENTARY  INFORMATION:  The 
overall  project  was  authorized  for  water 
quality  control  by  the  Flood  Control  Act 
of  1966,  Public  Law  89-789;  as  modified 
by  the  Flood  Control  Act  approved  31 
December  1970,  Pubhc  Law  91-611:  and 
as  amended  by  the  Water  Resources 
Development  Acts  of  1974  and  1976.  A 
final  environmental  impact  statement 
for  the  project  dated  July  1976  was  filed 
and  published  in  the  Federal  Register 
on  27  May  1977.  Facilities  already 
constructed  include  a  ring  dike  at 
Estelline  Springs  (Area  V).  the  Bateman 
low-flow  collection  dam  on  the  South 
Fork  of  the  Wichita  River  (.Area  Mil) 
and  Truscott  Brine  Lake  which  is 
located  on  Bluff  Creek,  a  tributary  cf  the 
North  Fork  of  the  Wichita  River  near 
Truscott,  Texas.  The  Lowrance  (Area  X) 
low-flow  collection  facility,  which  will 
pum.p  into  Truscott,  is  currently  under 
constpjction. 

Funds  have  been  appropriated  to 
begin  completion  of  design  and 
construction  of  the  remaining 
authorized  facilities  at  Areas  VI,  VII,  IX, 
Crowell  Brine  Lake,  Xlli.  and  XIV. 
Oklahoma  and  Texas.  Significant  issues 
to  be  addressed  in  the  DSEIS  include 
changes  in  the  pool  size  of  the  Crowell 
Brine  Lake,  changes  in  methods  of 
collection  and  disposal  (Deep  Well 
InjfMT.tion)  at  .Veas  XIII  and  XIV,  and 
possible  changes  in  location  and  types 
of  collection  facilities  and  disposal  at 
Area  VI. 

Reasonable  Alternatives  to  De 
Considered  Include:  No  action,  deep 
well  injection,  and  relocation  of  the 
Area  \1  Brine  Storage  Lake. 

Significant  Issues  to  be  Addressed  in 
the  DSEIS  Include:  The  potential  impact 
of  decreased  chloride  concentrations  in 
the  Red  River  Basin  on  primary 
production  and  sport  fish  abundance  in 
Lake  Texoma,  impacts  on  Federally 
listed  threatened  and^or  endangered 
species,  changes  in  land  use  at  the  Area 
VI  disposal  site,  and  any  changes  in  fish 
and  wildlife  mitigation  requirements 
resulting  from  the  noted  changes. 

A  scoping  meeting  is  not  planned, 
however,  a  news  release  informing  the 
public  and  local,  state,  and  Federal 
agencies  of  the  proposed  action  will  be 
published  in  local  newspapers. 
Comments  received  as  a  result  of  this 
notice  and  the  news  release  will  be  used 
to  assist  the  Tulsa  District  in  identifying 
potential  impacts  to  the  quality  of  the 
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hunjan  or  natural  environments. 
Affected  Federal,  state,  or  local 
agencies,  affected  Indian  tribes,  and 
other  interested  private  organizations 
and  parties  may  participate  in  the 
scoping  process  by  forwarding  UTitten 
comments  to  the  above  noted  address. 

The  DSEIS  is  expected  to  be  available 
for  public  review  and  comment  by  June 
1994.  Any  comments  and  suggestions 
should  be  forwarded  to  the  above  noted 
address  no  later  than  1  May  1994  to  be 
considered  in  the  DSEIS. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-8758  Filed  4-11-94;  8:45  am] 

B41.UNG  COCE  3710-3»-M 


Final  Procedures  Implementing 
Changes/Revision  to  the  Total  Quality 
Assurance  Program  (TQAP),  DOO 
4S00.34R,  Personal-Property  Traffic 
Management  Regulation  (PPTMR) 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Final  notice. 

SUMMARY:  The  following  are  final 
revisions  pertaining  to  procedures  in  the 
TQAP.  PPTMR.  and  the  CONUS 
Automated  Rates  System  (CARTS) 
pamphlet.  The  program  objectives  are  to 
reduce  the  administrative  workload  for 
both  the  PPSOs  and  the  carriers,  and 
provide  a  better  quality  assurance 
program  for  the  movement  of  personal 
property  within  the  Department  of 
Defense.  TQAP  wording  has  not  been 
officially  incorporated  into  the  update 
of  the  PPTMR. 

EFFECTIVE  DATES:  16  July  1994  for  the 
International  Program,  and  16  August 
1994  for  the  Domestic  Program. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN; 
MTOP-QEC,  5611  Columbia  Pike.  Falls 
Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Betty  Wells  at  (703)  756-1585, 
HQMTMC.  ATTN:  MTOP-QEC.  5611 
Columbia  Pike.  Falls  Church,  VA 
22041-5050. 

SUPPt-EMENTARY  INFORMATION:  For 
reasons  set  forth  in  the  summary  and 
under  the  authority  of  DOD  Directives 
5126.9  and  4500.34  this  revision  will 
supersede  in  part  the  current  procedures 
pubhshed  in  DOD  4500.34-R,  Chapter 
2,  Personal  Property  Traffic 
Management  Regulation;  the  TQAP 
pamphlet,  dated  February  1992;  and  the 
CONUS  Automated  Rates  System 
pamphlet,  dated  1  May  1991.  The 
proposed  revisions  were  initially 
published  for  comments  in  the  Federal 
Register.  Volume  58.  Number  19G, 


Wednesday.  October  13,  1393,  and 
Volume  58.  Number  174,  Friday, 
September  10,  1993.  Comments  were 
received  in  writing  and  telephonically 
during  the  review  of  the  program, 
September  1993  through  January  1994. 
There  were  12  individual  letter 
responses  to  the  September  1993 
Federal  Register.  This  includes  letters 
from  carrier  associations  and  bureaus. 
Sixteen  letter  responses  were  received 
with  respect  to  the  October  13th  Federal 
Register  item.  This  also  i.^icluded  letters 
from  carrier  associ£ition'l}ureau.  Some 
changes  were  made  to  the  proposed 
revisions  based  on  the  comments 
received.  The  significant  changes 
contaitipd  in  the  revision  are  as  follows 
and  will  apply  in  lieu  of  cited  TQAP 
pamphlet,  DOD  4500.34R,  and  CARTS 
paragraphs; 

A.  Carriers  will  provide  a  copv  of  the 
DD  Form  1840.  Jomt  Statement  of  Loss 
or  Damage  at  Delivery,  to  the  origin 
PPSO  within  75  calendar  days  of 
delivery  of  the  shipment.  The  PPSO  will 
sign  and  return  by  mail  a  receipt  if  a  self 
addressed  stamped  card  or  letter  of 
transmittal  is  included  by  the  carrier. 
(Reference  TQAP.  page  24.  paragraph 
C.4.c.{8)  and  DOD  45bo.34R.  page  A-23. 
para  52. e.) 

Comments:  The  majority  of  freight 
forwarders  oppose  this  change,  while 
the  van  line  carriers  prefer  to  send  the 
form  to  origin  or  have  no  preference. 
Most  of  the  carriers  commented  that 
they  believe  the  service  member  should 
be  responsible  for  returning  the  form  to 
a  PPSO.  The  DOD  strongly  believes  it  is 
necessarj'  to  cut  out  the  middle-man  in 
the  processing  of  the  DD  Form  1840. 
This  will  lighten  the  administrative 
burden  on  the  PPSOs  and  the  carrier 
industry  as  well.  In  addition  to  cutting 
out  the  middle  man.  the  time  for 
returning  the  form  has  been  expanded  to 
accommodate  overseas  mail.  Other 
paperwork  must  be  returned  to  the 
carriet  to  show  proof  of  delivery  or  to 
ensure  payment  to  the  carrier. 

B.  All  shipments  will  be  scored 
within  12  months  of  pickup  date.  If  no 
destination  information  is  known,  the 
origin  PPSO  will  contact  the  destination 
PPSO  to  confirm  the  status  of  the 
shipment  and  request  feedback  on 
carrier  performance  at  time  of  delivery. 
This  will  also  ensure  that  if  the 
shipment  is  still  in  SIT  points  will  not 
be  taken  away  from  the  carrier  for  not 
providing  a  DD  Form  1840.  Unless  there 
is  evidence  in  the  file  to  show 
otherwise,  these  types  of  shipments  will 
usually  score  at  100.  In  addition, 
shipments  noted  as  still  in  SIT  12 
months  after  pickup  will  be  flagged  to 
prevent  them  from  being  scored  again  in 


future  cj'cles.  (Reference  TQAP,  page 
21.  paragraphs  C.3.e.  and  f.) 

Comments:  Carriers  against  the 
proposal  suggested  the  origin  PPSO  not 
make  any  contact  with  the  destination 
PPSO  for  status  on  shipments.  They 
would  like  an  automatic  score  of  100. 
Again,  the  DOD  believes 
communication  between  the  origin  and 
destination  PPSO  is  vital  to  ensure 
shipments  are  scored  properly.. 

C.  If  the  carrier  discovers  a  shipment 
the  PPSO  failed  to  score  12  months  after 
pickup,  the  carrier  must  identify  the 
shipment  during  the  appeal  cycle  of  the 
DD  Form  2497.  The  shipment  will  then 
be  scored  within  45  days  and  batch 
mailed  according  to  TQAP  procedures. 
This  will  allow  the  carrier  an 
opportunity  to  appeal  if  necessary.  The 
score  will  reflect  on  the  carrier's  next 
semiannual  score.  (Reference  TQAP, 
page  21,  paragraph  C.3.g.  and  page  26, 
paragraph  C.6.e.) 

Comments:  Comments  received  on 
this  proposal  noted  the  time  period 
allowed  to  identifv'  these  shipments 
(during  the  appeal  cycle  of  the 
semiannual  evaluation)  was  one  of  the 
busiest  times  for  carriers.  It  was 
suggested  carriers  by  allowed  to  identify 
these  shipments  any  time  up  until  the 
next  semiannual  performance 
evaluation  and  pos.sibly  up  to  12 
months  longer.  It  was  also  suggested  the 
score  should  apply  to  the  most  recent 
semiannual  score.  The  DOD  believes 
few  shipments  will  fall  into  this 
category,  as  carriers  have  the  option  of 
requesting  a  score  120  days  after 
deliver)'.  The  carrier  must  have  an 
opportunity  to  appeal.  Consideration 
was  given  to  allowing  only  the  100 
scores  apply  to  the  present  cycle  as  it  is 
unlikely  those  scores  will  have  an 
appeal.  However,  there  may  be 
circumstances  where  it  may  benefit  the 
carrier  for  the  newly  scored  shipment  to 
go  into  the  next  performance  cycle.  In 
the  interest  of  fairness  to  all,  each 
shipment  will  retain  the  right  to  appeal, 
and  the  score  applied  to  the  next 
performance  cycle. 

D.  A  PPSO  has  up  to  12  months  from 
pickup  to  score  shipments.  However,  a 
carrier  may  request  a  shipment  score 
120  days  after  delivery  when  proof  of 
delivery  is  provided.  A  completed  DD 
Form  1840/'1840R  will  be  the  only 
acceptable  proof  of  delivery.  Origin 
PPSOs  will  not  be  limited  to  using  only 
origin  data  for  scoring,  but  must  ensure 
they  have  received  feedback  from 
destination.  (Reference  TQAP,  pages 
20-21,  paragraphs  C.3.c.  through  f.) 

Comment:  Tnosc  submitting  negative 
comments  on  this  issue  suggested  there 
was  not  need  for  the  origin  PPSO  to 
contact  the  destination  PPSO.  The  DOD 
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believes  it  is  necessary  for  PPSOs  to 
commxinicate  shipment  information 
prior  to  scoring  to  ensure  each  carrier  is 
given  the  score  it  earned. 

E.  Unless  a  shipment  is  still  in  SIT, 
shipments  may  be  scored  under  12 
months  of  the  pickup  date  (see  note  (3) 
below)  if  all  of  the  following  criteria 
exists: 

(1)  A  completed  DD  Form  1780  (may 
be  electronic  data)  or  destination 
feedback  from  the  destination  PPSO. 

(2)  The  DD  Form  1840  is  present  and 
signed  by  the  member  and  the  carrier 
representative. 

(3)  Shipments  that  have  been 
converted  to  nontemporary  storage 
(NTS)  or  commercial  storage  will  not 
require  a  DD  Form  1840  for  scoring.  The 
destination  PPSO  should  annotate  the 
DD  Form  1780  at  the  time  the  shipment 
is  converted  and  return  the  form  to 
origin.  (Reference  TQAP,  page  24, 
paragraph  C.5.b.) 

Comments:  Comments  against  the 
proposal  stated  if  shipments  have  not 
been  scored  within  a  year,  the  origin 
PPSO  should  not  contact  the  destination 
PPSO  to  get  the  status  of  the  shipment 
and  the  carrier  should  receive  a  score  of 
100.  The  DOD  is  making  every  attempt 
to  ensure  shipments  are  properly 
scored.  By  making  it  necessary  for  the 
origin  and  destination  PPSOs  to 
communicate  there  is  less  chance  for  an 
error  when  scoring  a  shipment.  The 
DOD  has  no  intention  of  giving  scores 
of  100  that  may  not  have  been  earned. 
This  would  not  be  fair  to  those  carriers 
who  do  earn  them. 

F.  Carriers  will  not  be  required  to 
respond  to  letters  of  warning,  unless  the 
PPSO  specifically  requests  a  written 
response.  However,  if  the  violations 
continue  the  carrier  is  subject  to 
suspension.  (Reference  TQAP,  pages  6- 
7,  paragraph  B.3.) 

Comments:  Comments  indicated  the 
PPSOs  should  ensure  carriers  are 
sending  the  letters  of  warning  by 
certified  mail.  TQAP  already  requires 
DD  Forms  1814,  Letters  of  Warning,  be 
sent  certified  mail,  return  receipt 
requested. 

G.  Facsftniles  will  be  permitted  to 
meet  the  deadline  for  submitting  the  DD 
Form  1840.  (Reference  TQAP,  page  24, 
paragraph  C.4.c.(8)) 

Comments:  Carriers  were  pleased  the 
requirement  for  a  hard  copy  to  follow 
facsimiles  was  cancelled  as  announced 
at  the  September  1993,  Military 
Symposium. 

H.  On  long  delivery  out  of  SIT 
shipments,  the  carrier  will  return  the 
completed  DD  Form  619  to  the  PPSO 
that  authorized  the  services.  (Reference 
TQAP,  page  33,  paragraph  C.lO.d.) 


Comments:  No  significant  comments. 
This  change  will  ensure  services 
authorized  are  confirmed  by  the  proper 
authority. 

I.  When  a  carrier  is  suspended  for  a 
volume  move,  it  is  suspended  for  the 
same  type  service  (e.g..  All  domestic 
HHGs),  for  all  shipments  out  of  that 
activity.  The  CONUS  Automated  Rate 
System  (CARTS)  pamphlet  will  be 
changed.  (Reference  CARTS  Instruction 
Pamphlet,  Page  28,  paragraph  6008.c.) 

Comments:  No  significant  comments. 
This  is  to  bring  the  CARTS  pamphlet  in 
line  with  the  TQ,\P. 

J.  Shipments  turned  back  by  the 
carrier,  or  pulled  back  by  the  PPSO  due 
to  the  carrier's  inability  to  perform,  will 
be  uniformly  scored  at  40  points.  This 
includes  shipments  that  have  been 
packed  and/or  picked  up  by  the  local 
agent.  The  carrier  vfiW  continue  to  be 
charged  administrative  weight  on  the 
TDR  if  the  shipment  is  turned  back  or 
pulled  back  seven  days  or  less  before 
the  established  pickup  date  or  any  time 
after  the  shipment  has  been  packed  and/ 
or  picked  up.  (Reference  TQAP  page  32. 
paragraph  C.9.) 

Comments:  No  significant  comments. 
In  the  interest  of  uniformity  and  to 
alleviate  confusion  in  scoring  pull  back/ 
turn  back  shipments,  it  is  believed  all 
such  shipments  should  be  scored  the 
same.  Shipments  pulled  back/turned 
back  v^ithin  7  days  of  pickup,  must  be 
retendered  and  often  reinventoried. 
causing  more  delay  in  the  movement  at 
origin.  Therefore,  all  these  kinds  of 
shipments  will  be  scored  the  same. 

K.  Previous  proposal  to  no  longer 
require  a  20-day  grace  period  prior  to  a 
regular  suspension  is  being  wathdrav^m 
at  this  time  for  further  review  within  the 
DOD. 

L.  Previous  proposal  allowing 
destination  PPSOs  to  take  action  against 
a  carrier,  that  has  a  Letter  of  Intent  on 
file  at  the  destination  installation  for 
outbound  service,  for  inbound/ 
destination  performance  failures,  has 
been  withdrawn  by  the  DOD. 

MTMC  considered  all  comments 
carefully  and  has  decided  to  implement 
changes  to  the  quality  assurance 
program  as  described  above.  The  DOD 
considers  the  changes  necessary  to 
ensure  quality  assurance  standards  are 
applied  through  better  communication 
and  streamlined  procedures. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-8756  Filed  4-11-94;  8:45  am) 
BILUNQ  CODE  3710-Oe-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92—463).  armouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  3  and  4  May  1994. 

Time  of  Meeting:  0800-1700. 

Place:  Ft.  Sill.  OK  (3  May  94);  Ft.  Hood.  TX 
(4  May  94). 

Agenda:  The  Army  Science  Board's 
Analysis,  Test  and  Evaluation  Issue  Group 
will  meet  to  discuss  the  future  roles  and 
missions  of  the  Operational  Test  and 
Evaluation  Command.  At  Ft.  Sill  they  will 
look  into  the  OPTEC  role  in  evaluation  to 
support  the  Battle  Lab  effort.  At  Ft.  Hood  the 
Issue  Group  will  be  briefed  on  the 
instrumentation  status,  involvement  with 
DIS,  and  support  of  Battle  Lab  requirements. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board 
IFR  Doc.  94-8720  Filed  4-11-94;  8;45  am] 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  3  May  1994. 

Time  of  Meeting:  0830-1100  (classified) 

Place:  McLean.  VA. 

Agenda:  The  Threat  Team  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2.  subsection 
lC(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  iaextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board 
IFR  Doc.  94-6721  Filed  4-11-94;  8:45  am] 

BILLINQ  CODE  3710-Oe-M 


Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Armv  Science  Board 
(ASB). 

IDate  of  Meeting:  4  May  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon.  Washington.  DC. 

Agenda:  The  Threat  Team  III  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Analytical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5. 
U.SC,  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C.,  Appendix  2,  subsection 
10(d).  The  unclassified. and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  ofiening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  94-8722  Filed  4-11-94;  8:45  am) 
BILUNG  CODE  3710-Oa-M 


Army  Science  Board;  Notice  of  Ciosed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  12  May  1994. 

Time  of  Meeting:  1200-1500  (classified). 

Place-  Pentagon,  Washington.  DC. 

Agenda:  The  Threat  Team  III  of  the  Army 
Science  Board's  1994  Summer  Study  on 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Anal>'tical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c}  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  unclassified  and  classified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-8723  Filed  4-11-94;  8:45  am) 
BALING  CODE  3710-08-M 


Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  the  Naval  Base 
Charleston,  SC 

Pursuant  to  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  150O-1508)",  the  Department 
of  the  Navy  annoxmces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  disposal  and 
reuse  of  the  Naval  Base  Charleston, 
South  Carolina.  This  action  is  being 
conductad  in  accordance  with  the 
Defense  Base  Realignment  and  Closure 
Act  of  1990  (Pub.  L.  101-510). 

Closure  of  Naval  Base  Charleston  was 
recommended  by  the  1993  Defense  Base 
Realignment  and  Closure  Commission, 
to  eliminate  excess  naval  base  berthing 
capacity  while  maintaining  the  overall 
military  value  of  the  remaining  bases. 
The  proposed  action  to  be  evaluated  in 
the  EIS  involves  the  disposal  of  land, 
buildings,  and  infrastructure  of  Naval 
Base  Charleston  for  subsequent  reuse. 

The  Navy  intends  to  analyze  the 
environmental  effects  of  the  disposal  of 
Naval  Base  Charleston  based  on  the 
reasonably  foreseeable  reuse  of  the 
property,  taking  into  account  uses  to  be 
identified  by  the  reuse  committee — 
Building  Economic  Solutions  Together 
(BEST).  In  coordination  with  the  BEST 
Committee's  reuse  plan,  other  federal 
agencies  may  offer  uses  for  the  property. 
The  EIS  will  evaluate  alternative  reuse 
concepts  of  the  property,  including  the 
"no  action"  alternative,  which  would  be 
retention  of  the  property  by  the  Navy  in 
caretaker  status.  However,  due  to 
provisions  found  in  the  Base 
Realignment  and  Closure  Act,  selection 
of  the  "no  action"  alternative  would  be 
considered  impractical  for  the  NavA'  to 
implement. 

The  EIS  will  evaluate  the  impacts  of 
reuse  of  Naval  Base  Charleston  on  the 
natural  environment  such  as  wetlands 
and  wildlife  habitat  and  on  the 
socioeconomic  environment  which 
includes  potential  impacts  to  the 
regional  economy,  housing  market, 
public  schools,  and  tax  base.  The  Navy 
will  conduct  a  cultural  resource  survey 
to  determine  whether  any  sensitive 
archaeological  resources  e.xist  within 
the  property.  Additionally,  the  Navy  is 
conducting  an  Environmental  Baseline 
Survey  to  determine  if  any  areas  of 
environmental  contamination  exist. 

The  Nav7  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 


for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  public  scoping  meetings  at  four 
different  locations  as  follows: 
Wednesday,  April  27. 1994,  beginning 
at  7  p.m.  at  the  Chicora  Neighborhood 
Center  at  2012  Success  Street,  North 
Charleston,  South  Carolina;  Wednesday, 
April  27,  1994,  beginning  at  7  p.m.  at 
the  Noijh  Charleston  City  Hall,  4900 
LaCross  Road,  North  Charleston,  South 
Carolina;  Thursday.  April  28,  1994, 
beginning  at  7  p.m.  at  the  Berkeley 
County  Office  Building,  223  North  Live 
Oak  Drive,  Moncks  Comer,  South 
Carolinarand  Thursday,  April  28,  1994, 
beginning  at  7  p.m.  at  the  District  2 
Administrative  Office  Building  at  102 
Green  wave  Boulevard,  Summerville, 
South  Carolina.  These  meetings  will 
also  be  advertised  in  local  and  regional 
newspapers. 

A  brief  presentation  will  precede 
requests  for  public  comment  and 
identification  of  additional  scoping 
items.  Navy  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern.  It  is  important  that 
federal,  state,  and  local  agencies  and 
interested  persons  take  this  opportunity 
to  identify  environmental  concerns  that 
should  be  addressed  during  prepcuation 
of  the  EIS.  In  the  interest  of  maximizing 
the  use  of  available  time,  each  speaker 
will  be  asked  to  limit  his/her  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  meeting. 
To  be  most  helpful,  scoping  cominents 
should  clearly  describe  specific  issues 
or  topics  which  the  commentor  believer 
the  EIS  should  address.  Written 
statements  and/or  questions  regarding 
the  scoping  process  should  be  mailed  no 
later  than  May  27. 1994,  to: 
Commander,  Southern  Division,  Naveil 
Facilities  Engineering  Command,  2155 
Eagle  Drive,  North  Charleston,  SC 
29419-9010,  Attn:  William  Sloger,  (803) 
743-0797. 

Dated:  April  7,  1994. 

Michael  P.  Rumniel,  • 

LCDH.  JAGC.  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-8741  Filed  4-11-94;  8:45  ami 

BIUJNO  CODE  3810-A£-M 


Naval  Research  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Naval  Research  and 
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Development  will  meet  on  April  18, 19. 
and  20. 1994.  The  meeting  will  be  held 
at  the  Office  of  Naval  Research,  800 
North  Quincy  Street,  Ballston  Center 
Tower  One,  room  915,  Arlington, 
Virginia.  The  first  session  will 
commence  at  8:30  a.m.  and  terminate  at 
5  p.m.  on  April  18;  the  second  session 
vnll  commence  at  8:30  a.m.  and 
terminate  at  5  p.m.  on  April  19;  and  the 
third  session  will  commence  at  8  a.m. 
and  terminate  at  5  p.m.  on  April  20, 
1994.  All  sessions  of  the  meeting  will  be 
open  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  an  assessment  of  the  missions, 
functions,  processes,  and  core 
competencies  of  the  Naval  Research  and 
Development  (R&D)  infrastructure, 
applying  the  following  criteria: 
relevance  to  the  Naval  customer; 
criticality  to  the  Department  of  the  Navy 
(critical  technology  interests); 
integration  of  R&D;  interaction  with 
industry /academia;  in-house  cost  and 
efficiency  vs.  out-of-house;  and  ability 
to  meet  Naval  needs  of  the  twenty-first 
century. 

The  meeting  will  include  briefings 
and  discussions  relating  to  historical 
perspectives  on  R&D,  laboratory 
consolidation.  Naval  science  and 
technology,  and  R&D  perspectives  from 
the  Department  of  Defense,  U.S.  Marine 
Corps,  R&D  from  a  medical  perspective, 
and  R&D  for  command,  control  and 
communications. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circimistance. 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN.  Office  of  Naval  Research, 
Ballston  Center  Tower  One,  800  North 
Quincy  Street,  Arlington.  VA  22217- 
5660.  Telephone  Number:  (703)  696- 
4870. 

Dated:  April  6,  1994 

Michael  P.  Rununel 

LCDR.  JAGC,  USN.  Federal  Register  Uaison 
Officer. 

|FR  Doc.  94-6680  Filed  4-11-94  8:45am] 

BILUNQ  CODE  3810-AE-F 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Education. 
ACTION:  Notice  of  an  altered  system  of 
records;  deletion  of  existing  systems  of 
records. 


summary:  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended,  the 
Department  of  Education  publishes  this 
notice  of  an  altered  system  of  records 
that  consolidates  ten  existing  systems  of 
records  maintained  under  the  student 
financial  assistance  programs 
authorized  by  title  IV,  the  Higher 
Education  Act,  1965,  amended,  (HEA). 
The  notice  is  also  expanded  to  cover  the 
new  Federal  Direct  Student  Loan 
programs  authorized  under  title  IV. 
HEA.  The  programs  involved  in  this 
consolidation  include  the  Federal  Direct 
Student  Loan,  Federal  Insured  Student 
Loan,  Federal  Family  Education  Loan, 
and  Federal  Perkins  Loan  programs. 
This  system  will  also  maintain  records 
under  the  Federal  Supplemental 
Educational  Opportunity  Grant  and 
Federal  Pell  Grant  programs  that  are 
necessar>'  in  the  collection  of 
overpayments.  Because  this  system  is 
being  expanded  to  cover  one  new 
program,  the  Department  seeks 
comments  on  all  of  the  routine  uses 
contained  in  this  notice.  The  name  and 
number  of  the  single  consolidated 
system  of  records  is  the  Title  IV  Program 
File  (18-40-0024). 
DATES:  Comments  on  the  proposed 
routine  uses  for  this  system  of  records 
must  be  submitted  by  May  12, 1994.  The 
Department  filed  a  report  of  the  altered 
system  of  records  with  the  Committee 
on  Governmental  Affairs  of  the  Senate, 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  and  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (OMB)  on 
April  6,  1994.  This  system  of  records 
will  become  effective  after  a  40-day 
period  for  OMB  review  of  the  system 
expires  on  May  16,  1994,  unless  OMB 
gives  specific  notice  within  the  40  days 
that  the  system  is  not  appro\*ed  for 
implementation  or  requests  additional 
time  for  its  review.  The  Department  will 
publish  any  changes  to  the  routine  uses 
that  are  required  as  a  result  of  the 
comments. 

ADDRESSES:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  the 
Privacy  Act  Officer,  Information 
Resource  Management  Service, 
Information  Management  and 
Compliance  Division,  U.S.  Departinent 
of  Education,  400  Maryland  Avenue, 
SW..  room  5624,  GSA  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period  in  Room  5624,  GSA 
Regional  Office  Building  3,  7th  &  D 
Streets,  SW.,  between  the  hours  of  8:30 


a.m.  and  4  p.m.,  Monday  through  Friday 
of  each  week  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ragon,  Program  Speciabst, 
Federal  Direct  Student  Loan  Branch, 
Division  of  Policy  Development. 
Student  Financial  Assistance  Programs. 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW,  Washington.  DC 
20202-5449.  Telephone  Number:  (202) 
70»-8242.  Individuals  who  use  a 
telecommunications  device  (TDD)  may 
call  the  Federal  Information  Relay 
Service  (FIRS)  at  l-80O-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLE«»ENTARY  INFORMATKDN:  The 
Department  of  Education  consolidates 
into  a  single  system  of  records  ten 
existing  systems  that  are  currently 
maintained  regarding  information 
authorized  to  be  collected  under  title  IV 
of  the  Higher  Education  Act  of  1965 
(title  rV.  HEA),  as  amended.  In  addition, 
the  sytrtem  is  expanded  to  include  the 
Federal  Direct  Student  Loan  Program, 
authorized  to  be  collected  under  Part  D 
of  the  Higher  Education  Amendments  of 
1992. 

Currently,  ten  separate  systems  of 
records  notices  notify  the  public  about 
the  existence  of  data  collected  under 
title  rV.  HEA.  The  consolidation  of  these 
systems  of  records  will  enable  the 
Department  to  improve  the  efficiency  of 
data  maintenance  by  eliminating  the 
administrative  burden  and  duplication 
associated  with  the  use  of  separate 
systems. 

The  programs  involved  in  this 
consolidation  include  the  Federal  Direct 
Student  Loan  Program;  the  Federal 
Family  Education  Loan  (formerly 
Guaranteed  Student  Loan)  Program, 
which  includes  the:  Federal  Stafford 
Loan.  Federal  Unsubsidized  Stafford 
Loan.  Federal  SLS,  Federal  PLUS,  and 
Federal  Consolidation  Loan  Programs; 
the  Federal  Insured  Student  Loan  (FISL) 
Program;  and  the  Federal  Perkins  Loan 
Program  (formerly  the  National  Ehrect 
Student  Loan  Program).  This  system 
mil  also  maintain  records  regarding 
individuals  participating  in  the  Federal 
Supplemental  Educational  Opportunity 
Grant  Program  and  Federal  Pell  Grant 
Program  that  are  necessary  for  the 
collection  of  overpayments. 

This  Federal  Register  notice  deletes 
the  names  and  system  numbers  often 
existing  systems  of  records  and 
consolidates  those  files  into  a  single 
system  of  records  known  as  "Title  IV 
Program  File"  18-40-0024.  The  ten 
systems  to  be  deleted  are: 

•  Defaulted  Guaranteed  Loans 
Submitted  to  the  Department  of  Justice 
(18-40-0023). 
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•  Guaranteed  Loan  Program — Loan 
Application  File  (18-40-0024). 

•  NDSL  Student  Loan  Files  (18-40- 
0025). 

•  Guaranteed  Loan  Program — Paid 
Claims  File  (1&-40-0026). 

•  Guaranteed  Loan  Program — Claims 
and  Collections  Master  File  (18-40- 
0027). 

•  Guaranteed  Loan  Program — 
Collection  Letters  (18-40-0028). 

•  Guaranteed  Loan  Program — Inactive 
Loan  Control  Master  File  (18-40-0029). 

•  Guaranteed  Loan  Program — Loan 
Control  Master  File  (18-40-0030). 

•  Guaranteed  Loan  Program — Pre 
Claims  Assistance  (18-40-0031). 

•  Guaranteed  Loan  Program — 
Insurance  Claim  File  (18-40-0044). 

Routine  uses.  The  routine  uses 
included  in  this  consolidated  notice 
appeared  in  at  least  one  of  the  ten 
separate  system  notices.  Most  of  the 
routine  uses  in  this  consolidated  notice 
appeared  in  all  of  the  system  notices 
that  are  being  consolidated.  Because  the 
System  notice  is  being  expanded  to 
cover  the  new  Federal  Direct  Student 
Loan  Program,  the  Department  asks  for 
comment  on  all  of  the  routine  uses. 

Categories  of  individuals.  The 
categories  of  individuals  for  whom 
records  are  maintained  under  this 
consolidated  system  notice  will  include: 
Borrowers  who  apply  for  loans  under 
the  Federal  Ehrect  Student  Loan 
program;  borrowers  who  applied  for 
loans  under  the  FISL  Program; 
borrowers  whose  loans  defaulted  or  the 
borrower  died,  became  totally  and 
permanently  disabled,  or  had  a  loan 
discharged  in  bankruptcy  under  the 
FISL  Program  and  on  which  ED  paid  a 
claim  to  the  holder  of  the  loan; 
borrowers  whose  loans  were  guaranteed 
by  a  guaranty  agency  and  who  defaulted 
under  the  FFEL  Program,  if  those  loans 
were  assigned  by  the  guaranty  agency  to 
ED;  FFEL  borrowers  whose  lenders  have 
reported  them  delinquent  or  reported 
their  locations  as  unknown;  FFTIL 
borrowers  whose  loans  were  cancelled 
due  to  borrower's  death  or  total  and 
permanent  disability,  or  whose  loans 
were  discharged  in  bankruptcy  under 
the  FFEL  Program;  FFEL  borrowers 
whose  loans  have  been  assigned  to  ED 
due  to  false  loan  certification;  borrowers 
under  the  Federal  Perkins  Loan  Program 
whose  loans  have  been  assigned  to  ED 
because  of  default,  and  borrowers  under 
the  Federal  Perkins  Loan  Program  or 
under  the  FFEL  Program  whose  loans 
have  been  assigned  to  ED  due  to  school 
closing;  borrowers  whose  loans  were 
ser\ed  by  guaranty  agencies  for  which 
ED  has  assumed  management 
responsibility;  and  Federal  Pell  and 
Federal  Supplemental  Educational 


Opportunity  Grants  on  which 
overpayments  are  collected  by  ED. 

The  overall  set  of  individuals  who 
apply  for  assistance  will  increase  due  to 
the  addition  of  the  Federal  Direct 
Student  Loan  Program  to  this  system  of 
records  notice. 

Purpose  of  the  system.  The 
Department  needs  to  maintain  records 
regarding  certain  individuals  who  have 
received  title  IV  student  financial 
assistance  for  the  following  purposes: 
(1)  To  verify  their  identity;  (2)  to 
determine  program  eligibility  and 
benefits;  (3)  to  permit  servicing  and 
collecting  of  the  loan  or  grant;  (4)  to 
locate  a  delinquent  or  defaulted  debtor 
or  to  locate  a  recipient  ovk-ing  an 
overpayment  on  a  grant;  (5)  to  counsel 
the  individual  in  repayment  efforts;  (6) 
to  investigate  possible  fraud;  (7)  to 
verify  an  individual's,  or  institution  or 
other  entity's  compliance  with  program 
regulations;  and  (8)  to  initiate  legal 
action  against  an  individual,  institution, 
or  other  entity  involved  in  program 
fraud  or  abuse. 

This  system  of  records  contains 
numerous  technical  revisions  to  the 
current  notice,  including  one  which 
adds  a  purpose  clause  to  the  notice  to 
comply  with  the  Office  of  the  Federal 
Register  guidelines.  The  purpose  clause 
notifies  individuals  of  the  intended  use 
of  the  information  collected  in  the 
system. 

Direct  access  is  restricted  to 
authorized  contract  and  agency 
personnel  in  the  performance  of  their 
official  duties.  Due  to  the  restructuring 
of  the  system  notice,  it  is  being 
published  in  its  entirety. 

Hated:  April  6.  1994. 
David  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Assistant  Secretary  for 
Postsecondary  Education  deletes  the 
notices  for  the  systems  of  records  with 
the  following  num't)ers:  18-40-0023, 
18-40-0025,  18-40-0026,  18-40-0027, 
18-40-0028,  18-40-0029,  18-40-0031. 
18-40-0039,  18-40-0044  and  revises 
tha  notice  of  a  system  of  records  for 
system  18-40-0024  to  read  as  follows: 

18-40-0024 

SYSTEM  name: 

Title  rv  Program  Files 

SECURrrr  classsification: 
None. 

SYSTEM  lcx:ation: 

US.  Department  of  Education,  Office 
of  Postsecondary  Education  (OPE), 
Program  Systems  Support,  Student 
Financial  Assistance  Programs,  7th  and 


D  Streets,  SW..  GSA  Regional  Office 
Building  3,  room  4640,  Washington,  DC 
20202-5258.  The  National  Computer 
Systems,  2510  North  Dodge  Street,  Iowa 
City,  Iowa;  the  Atlanta  Regional  Office, 
PO  Box  1692,  Atlanta,  Georgia;  the 
Chicago  Regional  Office,  401  South 
State  Street,  room  700-D,  Chicago, 
Illinois  60605;  and  the  San  Francisco 
Regional  Office,  50  United  Nations 
Plaza,  room  250,  San  Francisco, 
California  94102-4987. 

categories  of  individuals  covered  by  the 
system: 

The  categories  of  individuals  for 
whom  records  are  maintained  under 
this  consolidated  system  notice  will 
include;  Borrowers  who  apply  for  loans 
under  the  Federal  Direct  Student  Loan 
Program;  borrowers  who  applied  for 
loans  under  the  Federal  Insured  Student 
Loan  (FISL)  Program;  bonowers  whose 
loans  defaulted  or  the  borrower  died, 
became  disabled  or  had  a  loan 
discharged  in  bankruptcy  under  the 
FISL  Program  and  on  which  ED  paid  a 
claim  to  the  holder  of  the  loan; 
borrowers  whose  loans  were  guaranteed 
by  a  guaranty  agency  and  who  defaulted 
under  the  Federal  Family  Education 
Loan  (FFEL)  Program  if  those  loans  were 
assigned  by  the  guaranty  agency  to  ED; 
FFEL  borrowers  whose  lenders  have 
reported  them  delinquent  or  reported 
their  locations  as  unknown;  FFEL 
borrowers  whose  loans  were  cancelled 
due  to  borrower's  death  or  total  and 
permanent  disability,  or  whose  loans 
were  discharged  in  bankruptcy  under 
the  FFEL  Program;  FFEL  borrowers 
whose  loans  have  been  assigned  to  ED 
due  to  false  loan  certification;  borrowers 
under  the  Federal  Perkins  Loan  Program 
whose  loans  have  been  assigned  to  ED 
because  of  default,  and  borrowers  under 
the  Federal  Perkins  Loan  Program  or 
under  the  FFEL  Program  whose  loans  ' 
have  been  assigned  to  ED  due  to  school 
closing;  borrowers  whose  loans  were 
served  by  guaranty  agencies  for  which 
ED  has  assumed  management 
responsibility;  and  Federal  Pell  and 
Federal  Supplemental  Educational 
Opportunity  Grants  on  which 
overpayments  are  collected  by  the 
Department. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
regarding  an  applicant's  demographic 
background,  loan,  and  educational 
status;  family  income;  social  security 
number;  address  and  telephone  number; 
and  employment  information  on 
borrowers  and  co-signers;  default  claim 
number;  amount  of  claim;  information 
pertaining  to  locating  a  borrower; 
collection  and  repayment  history; 


information  pertaining  to  the  amornt  cf 
the  loan  and  repayment  obligation; 
forbearance;  cancellation;  disability;  and 
deferment  information. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Higher  Education  Act  of  1965,  titles 
rV-A.  rV'-B,  r\'-D.  and  IV-E,  as 
amended.  (20  U.S.C.  107O-1070a-6. 
in70b-1070b-3.  1071-1087-2,  1087a. 
1087aa-hh). 

PORPOSE(S): 

Tlie  information  contained  in  the 
r(«cords  maintained  in  this  svstnm  is 
used  for  the  purposes  of  determining 
program  eligibility  and  benrfits. 
verifying  the  identity  of  the  indi\idual. 
enforcing  the  conditions  and  terms  of 
the  loan  or  grant,  permitting  the 
servicing  and  collecting  of  the  loan  or 
grant,  counseling  the  individual  in 
repayment  efforts,  investigating  possible 
fraud  and  verifying  compliance  v\-ith 
program  regulations,  locating  a 
delinquent  or  defaulted  debtor  or 
locating  a  recipient  owing  an 
overpayment  on  a  grant,  initiating  legal 
action  against  an  individual  involved  in 
program  fraud,  abuse,  or 
noncompliance,  and  enforcing  Tirle  IV 
requirements  against  schools,  lenders, 
and  guarar.ty  agencies. 

ROUTINE  USES  OF  RECORDS  MAWTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education  (ED) 
may  disclose  information  contained  in  a 
record  in  this  system  of  records  without 
the  consent  of  the  individual  if  the 
disclosure  is  compatible  v^ith  the 
purpose  for  which  the  record  was 
collected  under  the  following  routine 
uses: , 

(a)  Program  purposes.  (1)  The 
information  may  be  disclosed  for  the 
following  program  purposes  to  the 
persons  listed  in  (a)(2):  To  verif\-  the 
identity  of  ihe  applicant,  to  determine 
program  eligibility  and  benefits,  to 
facilitate  default  reduction  efforts  by 
program  participants,  to  enforce  the 
conditions  or  terms  of  the  loan,  to 
permit  senicing,  collecting,  or 
accepting  the  loan,  to  counsel  the 
borrower  in  repayment  efforts,  to 
investigate  possible  fraud  and  verify 
compliance  with  program  regulations,  to 
locate  a  delinquent  or  defaulted 
borrower,  to  issue  collection  letters,  to 
locate  a  missing  borrower,  to  collect  in- 
file  history  information  to  determine 
assets  and  ability  to  pay,  to  determine 
last  known  address,  to  conduct  a  salar>- 
offset  hearing  under  34  CFR  part  31,  to 
prepare  for  litigation  or  to  litigate 
loliectiori  ser\'ice  and  audit,  to  initiate 
a  limitation,  suspension,  and 
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termination  (LS&T)  or  debarment  or 
suspension  action,  to  ensure  title  IV 
requirements  are  met  by  schools, 
lenders,  and  guaranty  agencies,  to  verify 
death,  to  conduct  credit  checks,  and  to 
investigate  complaints,  update  files,  and 
correct  errors. 

(2)  The  information  may  be  provided 
to  tlie  following  recipients:  Federal. 
State,  or  local  egencies,  private  parties 
such  as  relatives,  present  and  former 
employers  and  creditors,  business  and 
personal  associates,  guaranty  agencies, 
educational  and  financial  agencies  or 
institutions,  consumer  reporting 
agencies,  contractors  and  hearing 
officials. 

fb)  Feasibility  study  disclosure.  Any 
information  from  this  system  of  records 
may  be  disclosed  to  oUier  Federal 
agencies  end  to  guaranty  agencies  to 
determine  whether  computer  matching 
programs  should  be  conducted  by  the 
Department  regarding  an  individual's 
application  for  participation  in  anv 
grant  oi  loan  program  administered  by 
ED.  Purposes  of  these  disclosures  m.ay 
be  to  determine  program  eligibility  and 
benefits,  far-.litate  default  reduction 
efforts,  enforce  the  conditions  and  terms 
of  a  loan  or  grar.t.  permit  the  servicing 
and  collecting  of  the  loan  or  grant, 
enforce  debarment,  suspension,  and 
exclusionary  actions,  counsel  the 
individual  in  repayment  efforts. 
in\  ostigate  possible  fraud  and  verify 
comphance  with  program  regulations, 
locate  a  delinquent  or  defaulted  debtor, 
and  initiate  legal  action  against  an 
individual  involved  in  program  fraud  or 
abu.se. 

(c)  Enforcement  disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  com.petent  authority,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  foreign. 
Federal.  State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  executive  order  or  rule, 
regulation,  or  order  issued  pursuant 
thereto  if  the  information  is  relevant  to 
any  enforcement,  regulatory, 
investigative,  or  prosecutive 
responsibility  of  the  receiving  entity. 

(d)  Subpoena  disclosure.  Where 
Federal  agencies  having  the  power  to 
subpoena  other  Federal  agencies' 
records,  such  as  Interna)  Revenue 
Ser\ice  or  Qvil  Rights  Commission, 
issue  a  subpoena  to  ED  for  records  in 
this  system  of  records,  the  Department 
may  make  such  records  available 


(provided  the  disclosure  is  consistent 
with  the  purposes  for  which  the  records 
were  collected). 

(e)  Litigation  disclosure.  (1)  Disclosure 
to  the  Department  of  Justice.  If  ED 
determines  that  disclosure  of  certain 
records  to  the  Department  of  Justice  or 
attorneys  engaged  by  the  Department  of 
Justice  is  relevant  and  necessarv  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
colkK:ted,  ED  may  disclose  those  records 
as  a  routine  use  to  the  Department  of  • 
Justice.  Such  a  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation,  or 
has  an  interest  in  the  litigation: 

(i)  ED,  or  any  component  of  the 
Department;  or 

(ii)  Any  ED  employee  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
provide  or  arrange  for  representation  for 
the  employee;  or 

(iv)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employer  or 

(v)  The  United  States  where  ED" 
determines  that  the  litigation  is  likely  to 
affect  the  Department  or  anv  of  its 
components. 

(2)  Other  disclosures.  If  ED 
determines  that  disclosure  of  cert.ain 
records  to  a  court,  adjudicative  body 
before  which  ED  is  authorized  to 
appear,  individual  or  entity  designated 
by  ED  or  otherwise  empowered  to 
resolve  disputes,  counsel,  or  other 
representative,  or  potential  witness  is 
relevant  and  necessary  to  litigation  and 
is  compatible  with  the  purpose  for 
which  the  records  were  collected.  ED 
may  disclose  those  records  as  a  routine 
use  to  the  court,  adjudicative  bodv. 
individual  or  entity,  counsel  or  other 
representative,  or  witness.  Such  a 
disclosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  litigation,  or  has  an 
interest  in  the  litigation; 

(i)  ED  or  any  component  of  the 
Department;  or 

(ii)  Any  ED  employee  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  has  agreed  to  represent  the 
employee;  or 

(iv)  the  United  States,  where  ED 
determines  that  litigation  is  likely  to 
affect  the  Department  or  anv  of  its 
components. 

(f)  Employment,  benefit,  and 
contracting  disclosure.  (1)  For  Decisions 
by  ED.  ED  may  disclose  a  record  from 
this  system  of  records  as  n  routine  use 
to  a  Federal.  State,  or  local  agency 
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maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
records,  such  as  current  licenses,  if  the 
disclosure  is  necessary  to  obtain  a 
record  ED  believes  may  be  relevant  to  an 
ED  decision  concerning  the  hiring, 
retention  of,  or  any  personnel  action 
concerning  an  employee,  the  issuance  of 
a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

(2)  For  decisions  by  other  public 
agencies  and  professional  licensing 
organizations.  ED  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  licensing 
organization,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit. 

(g)  Employee  grievance,  complaint  or 
conduct  disclosure.  If  a  record 
maintained  in  this  system  of  records  is 
relevant  to  an  employee  grievance  or 
complaint  or  employee  discipline  or 
competence  determination  proceedings 
of  another  party  of  the  Federal 
Government,  ED  may  disclose  the 
record  as  a  routine  use  in  the  course  of 
the  proceedings. 

(h)  Labor  organization  disclosure. 
Where  a  contract  between  a  component 
of  ED  and  a  labor  organization 
recognized  under  Chapter  71,  U.S.C. 
Title  V  provides  that  the  Department 
will  disclose  personal  records  relevant 
to  the  organization's  mission,  records  in 
this  system  of  records  may  be  disclosed 
as  a  routine  use  to  such  an  organization. 

(i)  Contract  disclosure.  When  ED 
contemplates  that  it  will  contract  with 
a  private  firm  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  records  or  performing 
any  other  function  with  respect  to  the 
records  in  this  system,  relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  Safeguards  with 
respect  to  such  records. 

(j)  Disclosure  to  the  Department  of 
Justice.  ED  may  disclose  information 
from  this  system  of  records  as  a  routine 
use  to  the  Department  of  Justice  to  the 
extent  necessary  for  obtaining  its  advice 
on  any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  Department's  responsibilities  under 
Title  rv  of  the  Higher  Education  Act  of 
1965. 

fk)  Research  disclosure.  When  the 
appropriate  official  of  ED  determines 
that  an  individual  or  organization  is 
qualified  to  carry  out  specific  research. 


that  official  may  disclose  infounation 
from  this  system  of  records  to  that 
researcher  solely  for  the  purpose  of 
carrying  out  that  research.  The 
researcher  shall  be  required  to  maintain 
Privacy  Act  Safeguards  with  respect  to 
such  records. 

(1)  Computer  matching  disclosure. 
Any  information  from  this  system  of 
records,  including  personal  information 
obteined  from  other  aeencies  through 
computer  matching  programs,  may  be 
disclosed  to  any  third  party  through  a 
computer  matching  program  in 
connection  with  an  individual's 
application  for,  or  participation  in,  any 
grant  or  loan  program  administered  by 
ED.  The  purposes  of  these  disclosurps 
may  be  to  detfrmine  program  eligibility 
and  benefits,  enforce  the  condition  and 
terms  of  a  loan  or  grant,  permit  the 
servicing  and  collecting  of  the  loan  or 
grart,  prosecute  or  enforce  debarment, 
suspension,  and  exclusionary  actions, 
counsel  the  individual  in  repayment 
efforts,  investigate  possible  fnud  and 
verify  compliance  with  program 
regulations,  locate  a  delinquent  or 
defaulted  debtor,  and  initiate  legal 
action  against  an  individual  invoived  in 
program  fraud  or  abuse. 

Among  oth"r  dist  !o<;ures.  this  routine 
use  authorizes  disrlnsare  to  any  other 
Federal  agency,  including  the  Defense 
Manpower  Data  Center,  Department  of 
Defense,  for  the  purposes  of  identifying 
and  locating  individuals  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under  title 
IV,  HEA  prograjns  of  ED.  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982 
(including  31  U.S.C.  Chapter  37  and  5 
U.S.C.  5514)  and  31  CFR  part  31  by 
voluntary  repayment  or  by 
administrative  or  salary  offset. 

(m)  FOIA  advice  disclosure.  In  the 
event  that  ED  deems  it  desirable  or 
necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  or  the 
Office  of  Management  and  Budget  for 
the  purpose  of  obtaining  their  advice. 

(n)  Congressional  member  disclosure. 
ED  may  disclose  information  from  this 
system  of  records  to  a  congressional 
office  from  the  record  of  an  individual 
in  response  to  an  inquiry  from  the 
congressional  office  made  at  the  wTitten 
request  of  that  individual;  however,  the 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 


DISCLOSURE  TO  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552olb)(12):  ED  may  disclose  to  a 
consumer  reporting  agency  information 
regarding  a  claim  which  is  determined 
to  be  valid  and  overdue  as  follows:  (1) 
The  name,  address,  social  security 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual  responsible  for  the  claim;  (2) 
the  amount,  status,  and  history  of  the 
cljim;  and  (3)  the  program  under  which 
the  claim  arose.  The  Department  may 
disclose  the  information  specified  in 
this  paragraph  under  5  U.S  C. 
552a(b)(12)  and  the  procedures 
contained  in  31  U.S  C  3711(f).  A 
consumer  reporting  age.ncy  to  which 
these  di.sclosures  mav  be  made  is 
defined  at  15  U.S.C.  i6aia(f)  and  31 
U.S.C.  3701(al(3). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  P.rrAINING,  AND 
DISPOSING  OF  RECORDS  IN  t«e  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  eitht  r 
hard  copy,  microfilm,  magnetic  tape,  or 
other  electronic  media. 

RETRIEVABILrrV: 

The  file  is  indexed  bv  social  security 
number  or  name.  Data  fcr  loans  made 
under  the  Federal  Direct  Student  Loan 
Program,  FISL  Program,  Federal  Perkins 
Loan  (formerly  National  Direct  Student 
Loan)  Program.  Federal  Pell  Grant 
Program,  and  some  FFELs  are 
retrievable  by  social  security  number. 

SAFEGUARDS: 

All  physical  access  to  the  Department 
of  Education  site,  and  the  sites  of 
Department  contractors  where  this 
system  of  records  is  maintained,  is 
controlled  and  monitored  by  security 
personnel  who  check  each  individual 
entering  the  building  for  his  or  her 
employee  or  visitor  badge. 

The  computer  system  employed  by 
the  Department  of  Education  offers  a 
high  degree  of  resistance  to  tampering 
and  circumvention.  This  security 
system  limits  data  access  to  Department 
of  Education  and  contract  staff  on  a 
"need  to  know"  basis,  and  controls 
individual  users'  ability  to  access  and 
alter  records  within  the  system.  All 
users  of  this  system  of  records  are  given 
a  unique  user  ID  with  personal 
identifiers.  All  interactions  by 
individual  users  wnth  the  system  are 
recorded. 

RETENTION  AND  DISPOSAL: 

Records  of  individual  loans  may  be 
destroyed  five  years  after  cancellation, 
forgiveness  or  final  repayment  of  the 


loan.  Records  of  Federal  Supplemental 
Educational  Opportunity  Grant 
recipients  may  be  destroyed  five  years 
after  the  fiscal  operations  report  is  filed. 
Records  of  Federal  Pell  Grant  recipients 
may  be  destroyed  five  years  after  tiie 
initial  award  year  has  ended,  as  set  forth 
in  appropriate  record  retention 
schedules. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

The  System  Manager  for  the  title  IV 
program  file  is  the  Director,  Program 
Systems  Support,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  400  Marvland  Avenue, 
SW..  room  4f)40.  GSA  Regional  Office 
Building  3,  Washington,  bc  20202- 
5258. 

NOTIFICATION  PROCEDURE: 

If  an  individual  wishes  to  determine 
whether  a  reccrd  e.xists  regarding  him  or 
her  in  the  system  of  records,  the 
individual  should  provide  to  the  svstcm 
manager  his  or  her  name,  date  of  birth, 
social  security  numbf^r,  and  the  name  of 
the  school  or  lender  from  which  the 
loan  or  grant  was  obtained.  Rf-qucsts  for 
notification  about  whether  the  system  of 
Tucords  contains  information  about  an 
individual  must  meet  the  requirements 
of  the  Department  of  Education's 
Prnary  .^ct  regu!.;tions  at  34  CFR  5b. 5. 

RCCORD  ACCESS  PROCEDURES: 

If  an  individual  wishes  to  gain  access 
to  a  record  in  this  system,  he  or  she 
should  contact  tha  system  manager  and 
provide  iriformalion  as  described  in  the 
notification  procedure.  Requests  bv  an 
individual  for  access  to  a  record  must 
meet  the  requirements  of  the 
Department  of  Education's  Privacy  Act 
regulations  at  34  CFR  5b  5. 

CONTESTING  RECORD  PROCEDURES: 

If  an  individual  wishes  to  change  the 
content  of  a  record  in  the  system  of 
records,  he  or  she  should  contact  the 
system  manager  with  the  information 
described  in  the  notification  procedure, 
identify  the  specific  items  to  be 
changed,  and  provide  a  v.Titten 
justification  for  the  change.  Requests  to 
amend  a  record  must  meet  the 
requirements  of  the  Department  of 
Education's  Privacy  Act  regulations  at 
34CFR5b.7. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  reports 
from  borrowers  and  their  families, 
lenders,  schools,  examining  or  treating 
physicians,  employers,  credit  agencies. 
Federal  and  State  governmental 
agencies,  and  State  or  private  nonprofit 
guaranty  agencies.  However,  lenders 
and  guaranty  agencies  are  not  a  source 
of  information  for  participants  in  the 
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Federal  Direct  Student  Loan  Program, 
since  the  Department  maintains 
individual  records  of  borrowers  for  this 
program. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

IFR  Doc.  94-3079  Filed  4-11-94;  8;45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-1-000,  et  al.] 

Intercoast  Power  Marketing  Co.,  et  al., 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  4,  1994. 

Take  notice  that  the  following  filings 
hcve  been  made  with  the  Commission: 

1.  Intercoast  Power  Marketing  Co. 

IDcrkef  No.  EL94-1-000I 

Take  notice  that  on  March  16,  1994, 
Intercoast  Power  Marketing  Company 
t-^ndered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  18,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Co.  of  Colorado 

[Docket  No.  ER94-1077-0001 

Take  notice  that  on  March  22.  1994. 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  fibng  two 
proposed  amendments  to  its  Power 
Purchase  Agreement  with  WestPlains 
Energy,  as  contained  in  Rate  Schedule 
FERC  No.  59.  Under  the  first  proposed 
amendment  Public  Service  is  modifying 
Service  Schedule  C  of  the  Power 
Purchase  Agreem.ent.  This  schedule  sets 
forth  requirements  for  system  regulation 
between  Public  Service  and  WestPlains 
Energy.  Under  the  second  proposed 
amendment  Public  Service  is  changing 
delivery  points  for  service  taken  under 
the  Power  Purchase  Agreement  as 
contained  in  Rate  Schedule  FERC  No. 
59.  Neither  of  these  proposed  changes 
will  have  any  impact  on  rates  or 
revenues  collected  for  service  under  this 
agreement. 

Public  Service  requests  an  effective 
date  of  April  1.  1994,  for  the  proposed 
a.mendments,  and  as  such  requests 
waiver  of  the  Commission's  prior  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
WestPlains  Energy  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 


State  of  Colorado  and  the  Sla'c  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  April  18,  1994.  in 
accordance  with  Standard  Paragraph  ^ 
at  the  end  of  this  notice. 

3.  Boston  Edison  Co. 

[Docket  No.  ER94-10'2-OOOl 

Take  notice  that  on  March  21. 1994. 
Boston  Edison  Companv  (Boston) 
tendered  fur  filing  Notices  of 
Cuncollaiicn  of  FERC  Rate  Schedule 
Nos.  132  and  166. 

Comment  date:  April  18,  1994,  in 
accordance  with  Standard  Parag.'-aph  E 
at  the  end  of  this  notice. 

4.  The  Toledo  Edison  Co. 

[Docket  No.  ER'J4-!:f)7-OO0J 

Take  notice  that  on  March  28.  1994. 
The  Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  a  revision  to 
the  Cost  of  Senice  informnticn  in 
support  of  Sen,  ire  Schedule  C 
Transmission  Service  to  the 
Irtcrconnoction  and  Service  Agreement 
between  Toledo  Edison  and  American 
Municipal  Power— Ohio,  Inc.  ("AMP- 
Ohio").  whicii  w.is  effective  for  service 
rendered  by  Toledo  hdison  to  AMP- 
Ohio  from  Decembei  1,  1989.  The 
revision  to  tlie  cost  support  is  in  direct 
response  to  the  Comiiussion's  letter  of 
Fibniary  2.1,  1994. 

Comment  date:  Apr.\  18.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  .-lotice. 

5.  New  England  Power  Co. 

[Docb't  No.  ER94- 1004-0001 

Take  notice  that  New  England  Power 
Company  (NEP)  en  March  29,  1994. 
amended  its  filmg  sub:nitted  on 
February  28,  1994  in  this  docket  by 
requesting  a  waiver  of  the  60-day  notice 
requirement  which  would  otherwise 
prohibit  transactions  under  Certificate 
of  Concurrence  with  Central  Vermont 
Public  Service,  Green  Mountain  Power 
Company  and  The  Uniled  lllu.minating 
Companv  prior  to  April  29,  1994  under 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  6.  NEP  requests  an  effective 
date  of  April  1.  1994  for  the  Certificates 
of  Concurrence. 

As  good  cause  for  NEP's  request,  NEP 
states  that  Green  Mountain  Power 
Company  has  requested  service  under 
the  Certificates  of  Concurrence 
commencing  April  4,  1994.  Absent 
waiver.  NEP  will  be  unable  to  provide 
the  requested  service  to  Green  Mountain 
Power  Company. 

Comment  date:  April  18.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  cf  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest :   id  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-1669  Filed  4-11-94;  8:45  am) 

BILUMG  CODE  S717-01-P 

[Docket  Na  ER94-581-000,  et  al.] 

Minnesota  Power  &  Light  Co.,  et  at.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  5,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Minnesota  Power  &  Light  Co. 

[Docl^et  No.  ER94-58 1-0001 

Take  notice  that  on  March  28.  1994, 
Minnesota  Power  &  Light  Company 
(Minnesota)  tendered  for  filing  certain 
clarifications  requested  by  the 
Commission  Staff  with  respect  to  an 
Operating  Reserve  Agreement  between 
Minnesota  Power  and  Northern  States 
Power  Company  (NSP),  under  which 
Minnesota  T'ower  requests  an  effective 
date  of  September  15, 1993.  Copies  of 
this  filing  have  been  served  upon  the 
Minnesota  Public  Utilities  Commission 
and  Northern  States  Power  Company. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Concord  Electric  Co. 

(Docket  No.  ER94-632-O0OJ 

Take  notice  that  on  March  28,  1994, 
Concord  Electric  Company  (Concord) 
filed  additional  information  in  regard  to 
its  December  30,  1993,  filing  of  FERC 
Electric  Tariff.  Orig.  Vol.  No.  1  in  this 
docket.  The  additional  information  is  in 
response  to  Staffs  February  25.  1994 
letter.  Concord  renews  its  request  for  an 
effective  date  of  March  1, 1994,  as 
requested  in  the  December  30,  1993, 


filing  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
those  entities  who  received  a  copy  of 
the  December  30,  filing  or  who  filed  a 
pleading  in  this  proceeding. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennsylvania  Power  &  Light  Co. 

[Docket  No.  ER94-94 5-000] 

Take  notice  that  on  March  28, 1994, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Oklahoma  Gas  &  Electric  Co. 

(Docket  No.  ER94-1091-00OI 

Take  notice  that  on  March  28,  1994. 
Oklahoma  Gas  &  Electric  Company 
(OG&E)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
94. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Co. 

(Docket  No  ER94-1092-000] 

Take  notice  that  on  March  28,  1994, 
Commonwealth  Edison  Company 
(Edison)  submitted  two  Agreements, 
dated  March  15,  1994,  establishing 
Wisconsin  Electric  Power  Company, 
(Wisconsin  Electric)  and  Wisconsin 
Power  tc  Light  Company  (Wisco.nsin 
Power)  as  customers  under  the  tenns  of 
Edison's  Transmission  Sen.'ice  Tariff 
TS-1  ("TS-l  Tariff). 

Edison  requests  an  effective  date  of 
March  15,  1994.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Wisconsin  Electric. 
Wisconsin  Power,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Illinois  Commerce  Commission. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Public  Ser\ice  Co. 

(Docket  No.  ER94-1093-0001 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
March  28,  1994.  tendered  for  filing  a 
proposed  rate  schedule  for  economy 
service  with  Enron  Power  Marketing, 
Inc.  (LPMI). 

The  late  schedule  provides  for  the 
sale  of  economy  electric  capacity  and 
energy  from  Southwestern  to  EPMI. 
Southvvestcrn  proposes  to  price  the 


economy  service  to  EPMI  at  50/50  split 
of  energy  savings  or  incremental  cost 
plus  up  to  14.29  mills  per  Kwh  to  cover 
capacity  costs  associated  with  the  plant 
that  the  sales  are  most  likely  to 
originate. 

Comment  date:  April  19.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Co, 
(Minnesota  Company) 

(Docket  No.  ER94-1 096-000) 

Take  notice  that  on  March  29, 1994, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
Supplement  No.  4  to  the  Transmission 
Service  Agreement  between  NSP  and 
the  State  of  South  Dakota  (Customer). 
NSP  presently  provides  certain  On  Line 
transmission  services  to  the  Customer 
pursuant  to  the  Transmission  Service 
Agreement  dated  September  20. 1977,  as 
amended,  prior  to  putting  Supplement 
No.  4  into  effect.  NSP  Rate  Schedule 
FERC  No.  385.  Supplement  No.  4  vdll 
replace  the  transmission  service  portion 
of  the  Transmission  Service  Agreement. 
and  sets  forth  the  terms  and  conditions 
and  rates  for  service  to  the  Customer 
through  December  31,  2012. 

NSP  requests  that  Supplement  No.  4 
to  the  Transmission  Service  Agreement 
be  accepted  for  filing  effective  June  20, 
1994. 

Comment  date:  April  19.  1994.  in 
accordance  wiih  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER94-1 11 3-000] 

Take  notice  that  on  March  31, 1994, 
Northern  States  Power  Company- 
Minnesota  and  Northern  States  Power 
Company-Wisconsin  (NSP)  filed  a 
Transmission  Sen'ices  Tariff  making 
available  Reserved,  Limited  and 
Interruptible  Services  on  the  combined 
NSP-Mmnesota  and  NSP-Wisconsin 
transmission  system.  The  filing  also 
changes  the  rates  of  existing 
transmission  municipal  and  utiHty 
customers.  The  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  S999.148.  based  on  the  12 
month  period  ending  Decem.ber  31. 
1992.  The  purpose  of  the  change  is  to 
allow  NSP  to  offer  short  and  long  term 
wholesale  transmission  services.  NSP 
requests  an  effective  date  of  June  1, 
1994. 

Comment  date:  April  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary 

|FR  Doc.  94-«670  Filed  4-11-94:  8:45  ajuj 

BILLING  CODE  6717-01-P 

[Docket  No.  CP94-324-000,  et  al.] 

Columbia  Gas  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

April  4.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission  Corp. 

IDoLket  \o  CP94-324-0001 

Take  notice  that  on  March  31, 1994. 
Columbia  Gas  Transmission  Corporation 


(Columbia).  1700  MacCorkle  Avenue, 
S.E..  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP94-324-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
twenty-one  new  points  of  delivery 
under  Columbia's  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  hilly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  the  facilities  necessarj-  to 
■establish  twenty-one  new  points  of 
delivery  for  firm  transportation  service 
within  certificated  entitlements,  as 
follows: 


Customer 


Columbia  Gas  of  Ohio,  Irx:  . 
Mountaineer  Gas  Company 


Residen- 
tial 


2 

18 


Conv 
mercial 


Esti- 
mated 
design 

day 
quantity 

(rfth) 


11.C 
27.0 


Esti- 
mated 
annual 

quantity 
(dth) 


1.100 
2.700 


Comment  c/ofe.- May  19.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Co. 

[Docket  No.  CPq4-3 14-000) 

Take  notice  that  on  March  29,  19Q4. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingha.m, 
Alabama  35202-2563  filed  in  Docket 
No.  CP94-3 14-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon 
measurement  facilities  at  certain  farm 
tap  locations,  under  its  blanket 
certificate  issued  in  Docket  No  CP82- 
406-000,  all  as  m.ore  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  has  provided 
natural  gas  service  to  right-of-way 
grantors  and  other  rural  residences, 
designated  as  farm  taps,  at  various 
locations  throughout  its  transmission 
system.  Southern  indicates  that  it  seeks 
to  abandon  eleven  of  these  farm  tap 
facilities  by  transfer  to  certain  local 
distribution  companies  that  currently 
receive  transportation  service  from 
Southern.  According  to  Southern, 
effective  November  1,  1993,  these  local 
distribution  companies  began  .service  to 
the  right-of-way  owners  at  the  farm  taps 


that  Southern  seeks  to  abandon  and 
Southern  cancelled  its  existing  sales 
agreements  with  the  right-of-way 
owners.  Southern  states  that  such 
cancellation  was  necessary  as  part  of 
Southern's  abandonment  of  its 
traditional  merchant  sales  service 
pursuant  to  the  terms  of  Order  No.  636. 

Comment  date:  May  19,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Koch  Gateway  Pipeline  Co. 

I  Docket  .No.  Cr94-327-O00] 

Take  notice  that  on  April  1,  1994. 
Koch  Catewav  Pipeline  Companv  (Koch 
Gateway),  600  Travis  Street,  P.o!  Box 
1478.  Houston,  Texas  77251-1478,  filed 
in  Docket  No.  CP94-327-000  an 
application,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity  to 
establish  Rate  Schedule  PS,  which 
would  create  10  paper  pooling  points 
along  Koch  Gateway's  system,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Comm.ission 
and  open  to  public  inspection. 

Kocn  Gateway  included  in  its  filing 
pro  forma  tariff  sheets  which  would 
implement  Rate  Schedule  PS  (Pooling 
Service).  Koch  Gateway  proposes  to 
create  10  paper  pooling  points  across  its 
system.  It  is  indicated  that  the  pooling 
proposal  would  be  subject  to  the 
following:  (1)  Section  20  of  the  General 


Terms  and  Conditions  of  Koch 
Gateway's  tariff,  and  (2)  the  Imbalance 
Resolution  Procedures  of  Koch 
Gateway's  tariff  It  is  also  indicated  that 
any  transaction  using  the  pooling 
proposal  would  be  treated  like  any  ether 
transportation  contract  under  Section  20 
and  that  a  customer's  use  of  tl.is  senice 
would  be  complelelv  voluntary. 

Comment  date:  April  25,  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  I  e  herrd  or 
fo  make  any  protest  with  n-fr  rer.ce  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulator^'  Cnmmiission. 
Washington,  D.C.  2G425,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFP.  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding,  .^ny  person  v.ishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motirm  to  intervene 
in  accordance  with  the  Commission's 
Rales. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissi-  i  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
I  otice  of  such  hearing  will  be  duly 
i.ivcn. 

Under  the  procedure  herein  provided 
fir,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
bo  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
tiled  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eflective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  fil-'d  and  not  withdrawn 
within  30  u-  ys  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-8668  Filed  4-11-94;  8  45  am] 

BILUNO  CODE  6717-Ot-P 


[Docket  rto.  RP93-3-008] 

Arkia  Energy  Resources  Co.;  Report  of 
Refunds 

Aprils.  1994. 

Take  notice  that  on  November  23, 
1993,  Arkla  Energy  Resources  Company 
(AER)  tendered  for  fihng  with  the 
Federal  Energy  Regulatory  Commission 
(Commission]  its  Refund  Report  made  to 
comply  with  the  Commission's  order 
dated  September  23,  1993  in  Docket  No. 
RP93-3-O00. 

AER  states  that  the  report  shows  that 
AER  refunded  $12,291,921.39, 
including  interest,  to  its  jurisdictional 


sales  and  transportation  customers  for 
the  period  April  1,  1993  through  August 
31, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  April  13,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  ihis  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-8642  Filed  4-11-94.  8:45  am) 
BILLING  COOE  6717-01-M 


[Docket  No.  TM94-3-3 1-000] 

Arkla  Energy  Resources  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31.  1994, 
Arkla  Energy  Resources  Company  (AER) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets, 
effective  May  1,  1994: 

Fifth  Revised  Sheet  No.  4.  Fifth  Revised 
Sheet  No  4.1. 

AER  stetes  that  these  revised  tariff 
sheets  are  filed  to  adjust  AER's  fuel 
percentage  tracker  pursuant  to  the 
Stipulation  and  Agreement  approved  in 
Docket  No.  RF93-3-000  on  September 
23. 1993. 

Any  p>arson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  214 
and  21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214.  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-8664  Filed  4-11-94;  8:45  am] 

BILUNG  COOE  S717-01-M 


[Docket  No.  TM94-6-48-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

April  5.  1994. 

Take  notice  that  on  March  31, 1994 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  tariff  sheets  which  ANR 
proposes  to  be  effective  May  1, 1994: 

Second  Revised  Volume  No.  1 

3rd  Revised  Second  Revised  Sheet  No.  17 

Original  Volume  No.  2 

3rd  Revised  Twenty-Third  Revised  Sheet  No. 

16 
3rd  Revised  Twenty-Third  Revised  Sheet  No. 

17 
3rd  Revised  Twenty-Third  Revised  Sheet  No. 

18 
3rd  Revised  Twenty-Third  Revised  Sheet  No. 

19 
3rd  Revised  Twenty-Fifth  Revised  Sheet  .No. 

20 
3rd  Revised  Twenty-Fourth  Revised  Sheet 

No.  21 
3rd  Revised  Twenty-Second  Revised  Sheet 

No.  22 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  required 
in  Section  26.4  and  27.3  of  ANR's  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1  to  adjust  the  Volumetric  Buyout 
Buydown  Surcharge  and  Upstream 
Pipeline  Surcharge,  commencing  May  1, 
1994. 

ANR  states  that  each  of  its  Volume 
Nos.  1  and  2  customers  and  interested 
State  Commissions  has  been  apprised  of 
this  filing  via  U.S.  Mail 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426  in 
accordaj^ce  with  sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  apphcation  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-8667  Filed  4-11-94:  8:45  am] 

BILUNQ  CODE  8717-01-M 

[Docket  No.  TM94-2-63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  5.  1994. 

Take  notice  that  on  March  31. 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet,  vvith  a  proposed  effective 
date  of  May  1,  1994: 

Fourth  Revised  Sheet  No.  7 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  as  a  limited 
application  under  Section  4  of  the 
Natural  Gas  Act  pursuant  to  Section 
32.2  of  the  General  Terms  and 
Conditions  of  Carnegie's  tariff.  The 
fiimg  seeks  to  recover,  through  a 
monthly  demand  surcharge  on  Rate 
Schedule  FTS  service,  S1.6537/Dlb  for 
the  unrecoverod  costs  of  12.222  Dth/d  of 
unassigned  upstream  capacity.  Carnegie 
proposes  an  effective  date  of  Mav  1, 
1994. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  interv'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  m.otion  to 
intervene.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.Casfaell. 
Secretary. 

IDoctet  No.  TM94-4-22-0(X)] 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Aprils,  1994. 

Take  notice  that  on  March  30, 1994, 
CNG  Transmission  Corporation  (CNG) 


filed  pursuant  to  section  4  of  the  Natural 
Gas  Act,  part  154  of  the  Commission's 
Regulations,  and  §  12.9  of  the  General 
Terms  and  Conditions  of  CNG's  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheet  for  inclusion  in  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff: 
First  Revised  Sheet  No.  44 

CNG  requests  an  effective  date  for  this 
proposed  tariff  sheet  of  April  30. 1994. 
CNG  states  that  llie  purpose  of  this  filing 
is  to  flow  through  to  its  customers,  on 
an  as-billed  basis.  $318,833  of 
additional  take-or-pay  costs  that  have 
been  allocated  to  CNG  by  Tennessee  Gas 
Pipeline  Company  in  Docket  No.  RP94- 
69-000. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  jurisdictional 
customers  and  interested  state 
commissions.  Copies  of  the  filing  are 
also  available  during  regular  business 
hours  at  CNG's  principal  offices  in 
Clarksburg.  West  \'irginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Clmg  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  KE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  1 2,  1994. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mal.e  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  tlie 
public  reference  room. 
Lois  D.  CaKfaptl, 
Secretary. 

|FR  Doc.  94-8665  Filed  4-11-94  bAb  am] 
BILUNG  CODE  S717-01-M 


[Docket  No.  RP94-1 98-000] 

Coiumbia  Gas  Transniission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31.  1994 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  May  1,  1994: 

First  Rei-is€Ki  Sheet  No.  2.  Original  Sheet 
iNos.  649-656.  Orig;nfll  Sheet  No.  657. 
Original  Sheet  No.  658.  Original  Sheet  No. 
659,  Original  Sheet  No.  €60.  Original  Sheet 
No.  661,  Original  Sheet  No.  662,  Original 
Sheet  No.  663,  Original  Sheet  No.  664, 


Original  Sheet  No.  665.  Original  Sheet  No. 
666. 

Columbia  states  that  the  listed  tariff 
sheets  set  forth  the  revised  Index  of 
Entitlements  and  are  filed  pursuant  to 
281.204(b)(2)  of  the  Commission's 
Regulations  and  §  32.1(f)  of  the  General 
Terms  and  Conditions  of  Columbia'* 
FLRC  Gas  Tariff.  Second  Revised 
Volume  No.  1. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  or  365.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  12.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules.  Copies  of  Columbia's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Si'crttan: 
\VR  Doc.  94-«654  Filed  4-1 1-94  3  45  am] 

BiLUWG  CODE  «7ir.01-M 


[Docket  No.  ER94-21 7-000] 

Commonwealth  Electric  Co  ;  Notice  of 
Filing 

Aprils,  1994. 

Take  notice  that  on  April  1,  1994 
Commonwealth  Electric  Ccmpanv 
tendered  for  filing  an  amend.TiPnt  in  the 
above-referenced  docket  reHecting  a 
change  in  the  capacity  charijp  ceiling 
rate  under  its  System  Power  Agreements 
with  Unitil  Power  Corp   a:.d  Chicopee 
Municipal  Lighting  Plant. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intpr\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  15, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-8656  Filed  4-11-94;  8  45  ami 

BILUNO  CODE  STIT-OI-M 


[Docket  Nos.  TQ94-&-23-000  and  TM94-9- 
23-000] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Aprils,  1994. 

Take  notice  that  on  March  31, 1994 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective  May 
1, 1994. 

ESNG  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
section  154.308  of  the  Commission's 
regulations  and  sections  21.  23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  rates. 
ESNG  states  that  the  sales  rates  set  forth 
thereon  reflect  a  decrease  of  $0.1358  per 
dt  in  the  Commodity  Charge  and  a 
decrease  of  SO.  1073  per  dt  in  the 
Demand  Charge,  as  measured  against 
ESNG's  previous  quarterly  purchased 
gas  cost  adjustment  in  Docket  No. 
TQ94-^l-23-O00.  et.  al.,  filed  on  January 
28, 1994  and  proposed  to  be  effective  on 
February  1, 1994. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rule  211 
and  rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
section  385.211  and  section  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

a\'ailable  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-8648  Filed  4-11-94:  8:45  am] 

BtLLINQ  CODE  6717-01-M 

[Docket  No.  RP94-1 93-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

April  5,  1994. 

Take  notice  that  on  March  30, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance, 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act,  certain  tariff  sheets  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Second  Revised 
Volume  No.  1  and  Third  Revised 
Volume  No.  2  which  when  accepted  by 
the  Commission  and  permitted  to 
become  effective,  will  update  El  Paso's 
Tariff  to  reflect  various  minor 
modifications.  El  Paso  requests  that  the 
tendered  tariff  sheets  become  effective 
April  29,  1994. 

El  Paso  states  that  it  modified  First 
Revised  Volume  No.  1-A  to:  (a)  Reflect 
a  customer  name  change;  (b)  update  the 
quality  specification  provisions  so  as  to 
add  and  delete  various  gathering 
systems  and  plants;  (c)  make  minor 
revisions  to  update  certain  references  in 
the  tariff;  and  (d)  update  the  Index  of 
Shippers.  El  Paso  modified  its  Second 
Revised  Volume  No.  1  to:  (a)  Make 
minor  revisions  to  update  certain 
references  in  the  tariff;  (b)  delete  certain 
definitions  which  no  longer  apply;  and 
(c)  reflect  revisions  to  the  Index  of 
Purchasers.  El  Paso  modified  its  Third 
Revised  Volume  No.  2  to:  (a)  Revise  the 
Table  of  Contents  by  removing 
references  to  recently  cancelled  Rate 
Schedules;  and  (b)  remove  the 
Statement  of  Rates  sheet  for  cancelled 
Rate  Schedule  Z-6. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  transportation 
and  sales  customers  and  interested  state 
regulatory  commissions. 
•   Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-8649  Filed  4-11-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


pocket  No.  QF86-1 38-005] 
Hanford  LP.;  Amendment  to  Filing 

April  6.  1994. 

On  March  22, 1994,  Hanford  LP. 
(Applicant)  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  modifies  the 
application  by  naming  Hanford  LP.  as 
the  Applicant  and  provides  additional 
information  pertaining  to  the  ownership 
structure  of  the  small  power  production 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  giEinting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N^.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
April  29,  1994,  £uid  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-8638  Filed  4-11-94;  8:45  am) 

BiLLINQ  CODE  6717-01-M 


[Docket  No.  OR94-7-0001 

Hunt  Refining  Co.  et  al.;  Petition  for 
Exemption  From  Jurisdictional  Status 

April  6,  1994. 

Take  notice  that  on  March  17, 1994, 
Hunt  Refining  Company  (Hunt)  and  East 
Mississippi  Pipeline  Company  (East 
Mississippi),  (referred  jointly  as 
Petitioners),  filed  a  request  that  the 
Commission  exempt  the  pipeline 
facilities  of  Hunt  and  East  Mississippi 


from  the  Commission's  jurisdiction  on 
the  basis  that  such  facilities  are  not 
"jurisdictional"  within  the  meaning  of 
the  Interstate  Commerce  Act  (ICA)  but 
are  private,  proprietary  systems. 
Petitioners  submit  that  they  are  not 
subject  to  the  filing  requirements  of 
sections  6  (schedule  of  rates  and 
charges).  19(a)  (maps  and  valuation 
data),  and  20  (annual,  periodic,  and 
special  reports)  of  the  ICA.  In  the 
alternative,  petitioners  request  that  the 
Commission  (a)  exempt  Hunt  and  East 
Mississippi  from  the  filing  and  reporting 
requirements  which  otherwise  would 
apply,  or  (b)  recop^ize  that  Hunt  and 
East  Mississippi  need  not  publish  a 
schedule  of  rates  and  charges. 

The  Petitioners  state  that  tiie  facilities 
for  which  an  exem.ptinn  is  sought  are 
owned  entirely  by  Petitioners  and  will 
be  utihzed  solely  to  transport  crude  oil 
to  which  Hunt  holds  title.  No  other 
refinery  interconnects  with  the 
Petitioners'  facilities  and,  due  to  the 
location  and  service  performed  by  these 
facilities,  requests  for  access  to  the 
facilities  by  any  third  party  are 
e.xtremely  unlikely. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
ex:  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  21,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casbell, 
Sffcreftary. 
|FR  Doc.  94-6634  Filed  4-11-94;  8.45  am) 

BILLING  CODE  S717-01-M 

[Docket  No.  RP94-1 20-001] 

Koch  Gataway  Pipeline  Co.;  Proposed 
Changes  »n  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31,  1994. 
Koch  Gateway  Kpeline  Company  (Koch 
Gateway)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  August  3,  1994: 

Fifth  Revised  Volume  No.  1.  Second  Revised 
Sheet  No.  1104.  Substitute  First  Revised 
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Sheet  No.  1905.  Second  Revised  Sheet  No. 
2700,  Sub.stiuite  First  Revised  Sheet  No. 
5200. 

Koch  Gateway  states  that  the  above 
referenced  tariff  sheets  reflect  Koch 
Gateway's  compliance  with  the 
Commission's  March  2. 1994  Order 
Accepting  and  Suspending  Certain 
Tariff  Sheets  Subject  to  Refund  and 
Conditions.  Rejecting  Tariff  Sheet,  and 
Establishing  Hearing  Procedures.  Koch 
Gateway  states  that  these  tariff  sheets 
reflect  modifications  to  §  12.8  (b)  of  the 
General  Terms  aiid  Conditions  and 
modifications  regarding  imbalance 
resolution  to  reflect  language  previously 
accepted  in  Koch  Getewav's 
restnjcturing  proceeding. 

Koch  Gateway  also  slates  that  the 
tariff  sheets  are  being  mailed  to  all 
parties  on  the  official  senice  list  created 
by  the  Secretsry  in  this  proceeding 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20425,  in  accordance 
with  §  385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  April  12.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  ser%-e  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  Chng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretan'  ' 

[FR  Doc.  94-8600  Filed  4-11-94;  8  45  am] 
BILLING  CODE  (717-01-M 


Pocket  No.  RP94-195-00q 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

April  5.1994. 

Take  notice  that  on  March  31,  1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  Fourth  Revised 
Sheet  No.  14  and  Third  Revised  Sheet 
No.  25.  to  be  effective  May  1,  1994. 

Natural  states  that  the  filing  is 
submitted  to  commence  recovering 
effective  May  1.  1994,  Sl.659,876  net 
premium  paid  for  coal  gasification 
supplies  which  is  part  of  its  gas  supply 
realignment  program. 

Natural  requested  whatever  waivers 
may  be  necessan,-  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  May  1,  1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 


jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Natxiral  states  that  it  has  reached  a 
tentative  settlement  with  msnbers  of 
the  NaturaJ  Customer  Group  (NCG) 
regarding  recovery  from  them  of  GSR 
costs.  Members  of  the  NCG  may 
preserve  their  rights  by  filing  an 
abbreviated  protest  which  mav  be 
supplemented  if  the  settlemeiit  is  not 
approved. 

Any  person  desiring  to  be  heard  or  to 
■  protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commissioa. 
825  North  Capitol  SUeet.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385,211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  April  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casliell, 
Secretary. 

IFRDoc.  94-6651  Filed  4-11-94;  8  45  anil 
BILLING  COOC  Bn7-01-M 

[Docket  No.  RP94-1 96-000] 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31,  1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
FERC  Gas  Tariff.  Fifth  Revised  \'olume 
No.  1,  First  Revised  Sheet  No.  67,  with 
an  effective  date  of  May  1.  1994. 

Northern  states  that  the  filing  updates 
the  Alaskan  Natural  Gas  Transportation 
System  (ANGTS)  Balance  and  the  direct 
bill  amounts  by  shipper  resulting  from 
the  termination  of  the  .ANGTS  Rate 
Adjustment  Mechanism  effective 
November  1,  1993.  Northern  has  filed 
First  Revised  Sheet  No.  67  to  reflect  the 
revised  monthly  direct  bill  amounts  by 
customer  effective  Mev  1.  1994.  through 
October  31,  1994. 

Nortiiem  states  that  copies  of  this 
filing  were  sen-ed  up>on  Northern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv-  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Sectioas 
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385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  12,  1994.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  axe 
available  for  inspection. 
Lois  D.  Cashell, 
Secrrtar\\ 

IFR  Doc.  94-8652  Filed  4-11-04   a  45  arr.) 
BILLING  CODE  6717-01-M 


[Docket  No.  CP94-328-0001 

National  Fuel  Gas  Supply  Corp.; 
Request  Under  Blanket  Authorization 

April  S.  1994. 

Take  notice  that  on  April  1,  1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203.  filed  in  Docket  No. 
CP94-328-C00  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  u.nder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  under 
National's  blanket  certificate  issued  in 
Docket  No.  CP83^-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

National  proposes  to  construct  and 
operate  a  delivery  point  located  in 
Ashland  Towmship.  Clarion  County, 
Pennsylvania,  for  additional  deliveries 
of  gas  to  National  Fuel  Gas  Distribution 
Corporation  (Distribution),  an  existing 
firm  transportation  customer.  National 
states  that  the  total  volumes  to  be 
delivered  is  estimated  to  be  910  Mcf 
annually.  National  indicates  that  this 
will  have  a  minimal  impact  on  its  peak 
day  and  annual  deliveries. 

National  states  that  an  emergency  tap 
was  installed  at  the  proposed  location 
on  February  4, 1994,  because  seven 
residential  customers  of  Distribution 
were  without  gas.  National  explains  that 
the  seven  customers  were  out  of  gas  due 
to  frozen  wells  and  related  facilities 
which  previously  provided  for  their 
needs.  On  March  24, 1994,  Distribution 
filed  for  waiver  of  the  initial  time 
limitation  because  the  wells  have  not 
returned  to  sufficient  production. 
National  further  states  that  it  is  now 
seeking  authorization  under  its  blanket 
certificate  to  assure  continuation  of 


service  beyond  the  expiration  of  the 
current  emergency  authorization. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
335.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  det  med  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  !f  a 
pn)tRst  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authoriz.ation  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lais  D.  Cashell, 
St^retarv- 

IFtt.  Doc.  94-8632  Filed  4-11-94;  8:45  am| 
B'tLING  CODE  6717-01-M 


[Docket  No.  RP94-13&-002] 

Northwest  Pipeline  Corp.;  Proposed 
Ctianges  in  FERC  Gas  Tariff 

April  5.  1994. 

Take  notice  that  on  V.-irch  31,  1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  fcr  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  the  followi.ng  tariff 
sheets,  with  a  proposed  effective  date  of 
Nferch  17,  1994: 

Substitute  Fourth  Revised  Sheet  No.  24 
Substitute  Fi-'st  Revised  Sheet  .No.  274 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  a 
Commission  order  issued  on  March  16. 
1994  in  Docket  Nos.  RP94-136-000  and 
001.  On  February  11,  1994  Northwest 
made  a  filing  with  the  Commission  that 
piovided  a  mechanism  for  Northwest  to 
market  firm  capacity  made  available  due 
to  the  expiration  of  firm  transportation 
contracts.  The  Commission  accepted  the 
tariff  sheets  subject  to  certain  changes. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all  parties 
designated  on  the  official  service  list  as 
compiled  by  the  secretary  in  this  docket 
and  upon  all  of  Northwest's 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
writh  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 


before  April  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-8661  Filed  4-11-94;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  PR94-1 2-000] 

Overland  Trail  Transmission  Co.; 
Petition  for  Rate  Approval 

April  6,  1994. 

Take  notice  that  on  March  31, 1994, 
Overland  Trail  Transmission  Company 
(OTTC).  succes.sor-in-interest  to  Rhone- 
Poulenc  Pipeline  Company,  filed 
pursuant  to  §284.1 23{b)(2')  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  rate  of  $0.281 7  per  MMBtu 
for  transportation  ser\ices  performed 
under  section  311(a)(2)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

OTTC  states  that  it  is  an  intrastate 
pipeline  within  the  me;.ning  of  section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Wyoming.  OTTC  proposes 
an  effective  date  of  March  31,  1994. 

Pursuant  to  §  284.123(b)(2)(ii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may.  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  April  21, 1994.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 
IFR  Doc.  94-8636  Filed  4-11-94;  8:45  am] 
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{Docket  No.  PRS4-1 1-000] 


Petition  for  Rate 


Olympic  Pipeline  Cc. 
Approval 

April  6.  1994. 

Talce  notice  that  on  March  25,  1994, 
Olympic  Pipeline  Company  (Olympic) 
filed  pursuant  to  §284, 123(b)(2)"  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  firm  reservation  charge  of 
S5.34  per  MMBtu  and  a  'JOO  percent 
load  factor  intemjptible  rate  of  SO.  1755 
per  MMBtu  for  transportation  services 
performed  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
Olympic  states  that  it  is  an  intrastate 
pipeline  vvithm  the  meaning  of  section 
2(16)  of  the  NGPA  and  it  owts  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  Olympic 
proposes  an  effective  date  of  March  25, 
1994.  Because  Olympic  was  due  to  file 
this  petition  three  years  after  its  petition 
m  Docket  No.  PR9i-8-000,  a  rehind 
obligation  began  on  December  12,  1993. 

Pursuant  to  §284.123(b)(2j(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  e.xcess  of  an  amount  which  interstate 
pipelines  would  be  perm.itted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  i::0-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  WTitten 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  .must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  April  21,  1994.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Cashell. 
Spcretary. 

|FR  Doc.  94-8635  Filed  4-11-94.  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM94-«-28-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  5.  1994 

Take  notice  that  on  March  31,  1994 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  listed  on  Appendix  A  to  the 


filing.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  Mav  1, 
1994. 

Panhandle  states  that  this  fihng  is 
made  in  accordance  with  section  25 
(Flow  Through  of  Cash-Out  Revenues  In 
E.xcess  Of  Costs  And  Scheduling 
Charges  Assessed  Against  Affiliates)  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  The  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing  reflect  the 
following  changes  to  Panhandle's 
currently  effective  maximum 
Reservation  Rates  under  Rate  Schedules 
FT,  EFT  and  SCT,  and  the  currently 
effective  maximum  commodity  rates 
under  Rate  Schedules  IT  and  EIT: 

(1)  A  (S.Ol)  per  Dt.  reduction  from  the 
Base  Reson,ation  Rate  for  each  of  (i)  the 
Gathering  Charge  Rate,  (ii)  the  Field 
Zone  Transmission  Charge  Rate  and  (iii) 
the  Market  Zone  Access  Charge  Rate 
under  Rate  Schedules  FT  and  EFT; 

(2)  A  (.06c)  reduction  from  the  Base 
Rate  per  Dt.  for  each  of  (i)  the  Gathering 
Charge  Rate,  (ii)  the  Field  Zone 
Transmission  Charge  Rate  and  (iii)  the 
Market  Zone  Access  Charge  Rate  under 
Rate  Schedule  SCT;  and 

(3)  A  (.03c)  reduction  from  the  Base 
Rate  per  Dt.  for  each  of  (i)  the  Gathering 
Charge  Rate,  (ii)  the  Field  Zone 
Transmission  Charge  Rate  and  (iii)  the 
Market  Zone  Access  Charge  Rate  under 
Rate  Schedules  IT  and  EIT. 

Panhandle  states  that  copies  of  this 
letter  and  enclosures  have  been  served 
on  all  customers  subject  to  the  tariff 
sheets  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with 
f§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  motions  or  protests  should 
be  filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-8666  Filed  4-11-94;  8  45  am] 

BILLING  CODE  6717-01-*! 


[Docket  No.  RP92-161-004] 

Penn-York  Energy  Corp.;  Refund 
Report 

April  6.  1994. 

Take  notice  that  on  December  3,  1993, 
Penn-York  Energy  Corporation  (Penn- 
York)  tendered  for  filing  with  the 
Federal  Energy  Regulator*  Com.m.ission 
(Commission)  its  Refund  Report  in 
compliance  with  the  Stipulation  and 
Agreement  in  Docket  Nos.  RP91-68- 
015,  et  al.,  filed  on  Januar>-  12.  1993. 
and  approved  by  the  Commission  on 
July  8.  1993,  to  make  pa\Tnent  of 
refunds  as  listed  in  Appendix  F  by 
December  5,  1993.  Penn-York  states  that 
the  report  to  the  Commission  details  the 
distribution  of  the  refunds  to  the  various 
customers  and  sets  forth  the  data  and 
computations  supporting  the 
distribution  of  the  refunds  covered  by 
the  report. 

Penn-York  states  that  the  refunds 
were  made  on  November  30,  1993,  and 
attached  a  summary  showing  the 
customers  and  the  amounts  they 
received,  along  with  schedules  showing 
computations  of  the  refund  amounts. 
Penn-York  states  that  a  copy  of  the 
sum.mary  was  sent  to  each  of  the  State 
Regulator)'  Agencies  and  each  customer 
received  the  summary  report  and  the 
computations  supporting:  their  refund. 
Penn-York  reserves  the  right  to  modif\- 
its  refund  subject  to  any  revisions  made 
by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capi'oi  Street.  NE, 
Washington,  DC  20426.  in  accord.ince 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  P.-ocedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  13.  1994. 
Pretests  will  be  considered  b\  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection 
Lois  D.  Cashell, 
St'tretcn'. 

jFR  Doc.  94-81)41  Filed  4-11-94.  8  45  am| 
BILLING  CODE  (71 7-01 -M 


[Docket  No.  RP91 -€8-023] 

Penn-York  Energy  Corp.;  Report  of 
Refunds 

April  6.  1944 

Take  notice  that  on  March  18,  1994. 
Penn-York  Energy  Corporation  (Penn- 
York)  tendered  for  filing  with  the 
Federal  Energy  Regulator}-  Commission 
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(Commission)  its  Refund  Report  made 
in  accordance  with  subsection  17.1(c)  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1. 

Penn-York  states  that  on  March  15, 
1994,  Penn-York  refunded  S433.091.89, 
inclusive  of  interest  calculated  in 
accordance  with  18  CFR  154.67(c). 
Penn-York  states  that  the  refunds  cover 
the  period  December  1,  1992  through 
November  30,  1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Ccmmission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  prote.sts  should  be 
filed  on  or  before  April  13,  ia94. 
Protests  will  be  considered  by  the 
Commission  in  determinint?  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-8640  Filed  4-11-94;  8  45  amj 

BILLMG  COOC  671 7-01 -M 

[Docket  No.  ER94-40&-C00] 

San  Diego  Gas  &  Electric  Co.;  Filing 

April  6.  1994. 

Take  notice  that  on  February  22.  1994, 
San  Diego  Gas  &  Electric  Company  (San 
Diego)  filed  a  request  that  the 
Commission  withdraw  the  earlier  filing 
by  San  Diego  in  this  docket  of  its 
Certificate  of  Concurrence  with  an 
earlier  filing  by  Pacific  Gas  &  Electric 
Company  in  Docket  No.  ER94-626-O00 
of  Determinations  to  the  Coordinated 
0|)erations  Agreement  between  Pacific 
Gas  &  Electric  Company,  San  Diego  and 
Southern  California  Edison  Company. 
San  Diego  states  in  its  February  22, 
1994,  filing  that  Pacific  Gas  &  Electric 
Companv  had  already  included  the 
Certifiratti  cjf  Concurrence  in  the  filing 
in  Docket  Nn.  ER94-626-O00. 

Any  person  desiring  to  be  hoard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  15,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Ca&bell, 

Secretary. 

|FR  Doc.  94-8633  Filed  4-11-94;  8;45  am] 

BILUMG  CODE  «717-0t-M 


[Docket  No.  TM94-C-7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31. 1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  revised 
sheets: 

First  Revised  Sheet  No.  23. 
First  RaNised  Sheet  No.  24. 
First  Revised  Sheet  No.  25, 
First  Ra\ised  Sheet  No.  26, 

Southern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
with  a  proposed  effective  date  of  May  1. 
1994,  in  compliance  with  the 
requirements  of  the  Stipulation  and 
Agreement  approved  by  Commission 
order  on  March  23, 1989  in  Docket  Nos. 
RP83-58-000.  et  al. 

Southern  states  that  the  proposed 
tariff  sheets  reflect  adjustments  to 
Southern's  fixed  take-or-pay  surcharge 
in  order  to  reconcile  projected  interest 
recovered  during  the  past  twelve-month 
period  with  Commission  prescribed 
interest  rates  in  effect  during  the  period, 
and  to  remove  tariff  sheets  to  recover 
Southern's  fixed  take-or-pay  surcharge 
attributable  to  settlement  payments 
made  directly  by  Southern. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon 
Southern's  customers  and  interested 
state  comm.issions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fiie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  81e  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  wixh  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-8663  Filed  4-11-94;  8:45  amJ 

BILLING  COOC  6717-01-M 


[Docket  Nos.  RP94-67-003,  and  RP94-13»- 

001] 


Southern  Natural  Gas  Co.; 
Recovery  Filing 


GSR  Cost 


April  6.  1994. 

Take  notice  that  on  March  31, 1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  to  comply  with  the 
Commission's  Order  issued  in  Docket 
Nos.  RP94-67-001  and  002  on  March 
IS,  1994  and  submitted  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Seventh  Revised  Volume  No.  1  with  the 
effective  date  of  January  1, 1994: 

First  Substitute  Second  Revised  Sheet  No.  15, 
First  Substitute  Second  Revised  Sheet  No.  17. 
First  Substitute  Second  Revised  Sheet  No.  18, 
Second  Substitute  First  Revised  Sheet  No.  29. 
Second  Substitute  First  Revised  Sheet  No.  30. 
Second  Substitute  First  Revised  Sheet  No.  31. 

Additionally,  in  accordance  with  the 
Commission's  Order  accepting  and 
suspending  tariff  sheets  subject  to 
refimd  and  conditions,  rejecting  other 
tariff  sheets,  consolidating  Dockets  and 
establishing  hearing  issued  in  Docket 
Nos.  RP94-133-O00  and  RP94-67-0{K) 
on  March  16. 1994.  Southern  submitted 
for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1  with  a  proposed  effective 
date  of  March  1. 1994: 

First  Substitute  Fourth  Revised  Sheet  .No.  15, 
First  Substitute  Fourth  Revised  Sheet  No  17, 
First  Substitute  Fourth  Revised  Sheet  No.  18, 
First  Substitute  Third  Revised  Sheet  No.  29, 
First  Substihite  Third  Revised  Sheet  No.  30, 
First  Substitute  Third  Revised  Sheet  No.  31. 

As  directed  by  the  Commission, 
Southern  states  that  it  will  subsequently 
file,  after  consultation  with  its 
customers,  further  revisions  to  these 
tariff  sheets  to  restate  the  per  unit  GSR 
surcharge  to  be  applied  prospectively  to 
Rate  Schedule  FT,  effective  April  1, 
1994,  to  reflect  a  longer  recovery  period 
of  up  to  thirty-six  months. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 


before  April  13.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-8643  Filed  4-11-94;  8:45  am] 
BJLUNG  CODE  6717-01-M 
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[Docket  No.  RP94-1 94-000] 

Stingray  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  5.  1994. 

Take  notice  that  on  March  31,  1994, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  56,  to  be 
effective  May  1,  1994. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  modify  section  5.7  of  Rate 
Schedule  ITS  to  permit  Stingray  to 
recover  costs  allocated  to  certain  firm 
transportation  arrangemcras  which 
terminate  by  their  own  contractual 
terms  prior  to  crediting  revenues  to 
interruptible  shippers  via  the  revenue 
crediting  mechanism. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheet  to 
become  effective  on  May  1,  1994. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
ex:  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-8550  Filed  4-1-94:  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP91-212-012] 

Stingray  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31, 1994, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  tariff  sheets  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volum.e  No.  1,  to  be  effective 
April  1,  1994. 

Stingray  states  that  the  tariff  sheets 
were  submitted  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  order 
issued  February  16.  1994,  approving  the 
Stipulation  and  Agreement  (Settlement) 
at  Docket  Nos.  RP91-212-000,  et  al.  The 
tariff  sheets  set  out  the  settlement  base 
rates  and  certain  other  tariff  provisions 
reflected  in  Stingray's  Settlement. 

Stingray  respectfully  requested  waiver 
of  the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  tariff 
sheets  to  become  effective  April  1.  1994. 

Stingray  states  that  a  copy  of  the  filing 
is  being  mailed  to  Stingray's 
jurisdictional  customers,  interested  state 
regulatory  agencies,  and  all  parties  set 
out  on  the  official  sen-ice  list  at  Docket 
No.  RP91-212-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Rcgulatorv  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  April  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  a.'-e  avail.ible  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-8658  Filed  4-11-94  8  45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  QF93-1 29-000] 

Syracuse  Power  Co.;  Petition  to 
Intervene  and  Motion  to  Revoke  Self- 
Certification 

April  6,  1994. 

Take  notice  that  on  April  1.  1994, 
Niagara  Mohawk  Power  Corporation 
(Niagara),  filed  a  petition  to  intervene 
and  motion  requesting  the  Commission 
to  revoke  qualifying  status  of  the 
cogeneration  facility  owned  by  Syracuse 
Power  Company  (SvTacuse).  Syracuse's 
notice  of  the  self-certification  was  filed 


with  the  Commission  on  July  9. 1993,  in 
the  above-captioned  docket. 

Niagara  maintains  that  certification 
should  be  revoked  on  the  ground  that 
the  facility  failed  to  meet  Sie 
Commission's  operating  standard  during 
the  1993  calendar  year  [See.  18  CFR 
292.205(a)  (1993)).  Niagara  alleges  that 
although  the  facility  began  commercial 
operation  on  July  26, 1993.  and 
produced  power  during  the  year,  no 
useful  thermal  output  was  produced. 
This.  Niagara  states  was  due  to  the  fact 
that  Purity  Water  Co.,  Inc..  the  facifity's 
steam  host,  was  unable  to  obtain  the 
necessary  permits  from  the  New  York 
State  Department  of  Health  Regulations 
to  produce  bottled  water. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualif>-ing 
status  should  file  a  motion  to  inter\'ene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  ser\ed  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p-^rson  wishing  to 
become  a  party  must  f.V  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary 

IFR  Doc.  94-8637  Filed  4-11-94,  8  45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-197-000] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  5.  1994. 

Take  notice  that  on  March  30,  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  limited  application 
pursuant  to  section  4  of  the  .Natural  Gas 
Act.  15  U.S.C.  717c  (1988).  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulator)-  Commission 
(Comm.ission)  promulgated  thereunder 
to  recover  gas  supply  realignment  costs 
(GSR  costs)  related  to  the  period 
October  1.  1993  through  December  31. 
1993.  Tennessee  proposes  that  the  filing 
be  made  effective  May  1,  1994.  The 
tariff  sheets  to  permit  recovery  of  such 
costs  are  as  follows: 

Third  Revised  Sheet  No.  22 
Third  Revised  Sheet  No  24 


Sixth  Revised  Sheet  Na  30 
First  Revised  Sheet  No.  398A 
Original  Sheet  No.  396A.01 

Tennessee  states  that  the  purpose  of 
the  filing  in  this  docket  is  to  set  forth 
the  GSR  costs  and  the  related  rates  that 
will  be  charged  by  Tennessee  pursuant 
to  Order  No.  636  and  an  "Order 
Rejecting  Tariff  Sheets,"  issued  on 
February  28, 1994  in  Docket  No.  RP94- 
127-000,  66  FERC  61.248  (1994).  The 
GSR  costs  sought  to  be  recovered 
include  costs  associated  with  the 
reformation  or  termination  of  certain 
supply  contracts  as  well  as  pricing 
differentials  costs  associated  with 
continuing  to  perform  under  certain  gas 
supply  contracts,  including  the  Great 
Plains  Associates  contract. 

Tennessee  states  that  copies  of  this 
tariff  filing  were  posted  in  conformance 
with  §  154.16  of  the  Commission's 
Regulations  and  in  conformity  therewith 
were  mailed  to  all  affected  customers  of 
Tennessee  and  interested  state 
commissions. 

Take  further  notice  that  in  compliance 
with  the  Commission's  "Order  on 
Rehearing  and  Compliance  Filing," 
issued  on  February  28, 1994  in  Docket 
Nos.  RP93-151-004  et  al..  66  FERC 
61.246  (1994),  Tennessee  has  filed  tariff 
sheets  to  revise  its  mechanism  for 
recovering  GSR  costs.  The  tariff  sheet, 
which  Tennessee  proposes  be  made 
effective  March  1, 1994.  is  as  follows: 

Fifth  Revised  Sheet  No.  30 

Take  further  noUce  that  Tennessee 
filed  tariff  sheets  to  reduce  its  currently- 
effective  GSR  surcharge  filed  in  Docket 
No.  RP94-39-000.  Tennessee  states  that 
such  reduction,  which  Tennessee 
proposes  be  made  effective  March  1, 
1994,  is  to  reflect  that  the  amortization 
period  for  recovering  pricing  differential 
costs  related  to  that  docket  ended  on 
February  28, 1994.  The  tariff  sheets  filed 
by  Tennessee  to  effectuate  this  proposal 
are  as  follows: 

Second  Revised  Sheet  No.  395 
Second  Revised  Sheet  No.  396 
Second  Revised  Sheet  No.  397 
Second  Revised  Sheet  No.  397A 
Second  Revised  Sheet  No.  398 
Oiiginal  Sheet  No.  398A 
Original  Sheet  No.  398B 
Original  Sheet  No.  398C 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protes*aRts  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

insp)ection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc  94-8653  Filed  4-11-94;  8.45  ami 

BILUNG  CCOE  6717-01-M 


[Docktt  No.  RP94-201-00q 

Tennessee  Gas  Pipeline  Co.;  Report  on 
Account  191  Trailing  Costs  and 
Reduced  Account  191  Direct  Bill 
Amounts 

Aprils.  1994. 

On  April  1,  1994,  Tennessee  Gas 
Pipeline  Company  (Tennessee)  filed  a 
report  covering  the  costs  and  revenues 
recorded  in  Account  191  during  the 
period  April  1993  through  February 
1994.  Tennessee  also  filed  the  following 
revised  tariff  sheets,  to  be  effective 
March  1,  1994,  which  impose  reduced 
direct  bill  amounts  reflecting  the 
reduced  level  of  costs  resulting  from 
adjustments  to  A.ccount  191  shov^n  in 
the  report: 

Fourth  Revised  Volume  No.  1,  First  Revised 
Sheat  Nos.  31-34. 

Tennessee  states  that  copies  of  the 
filing  are  being  mailed  to  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  April  13,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  94-8645  Filed  4-11-94;  8:45  am) 
BILUNQ  COOC  e717-01-M 


[Docket  No.  RP94-202-000] 

Tennessee  Gas  Pipeline  Co.;  Report  on 
Reconciliation  of  Great  Plains  Tracker 

April  6. 1994. 

Take  notice  that  on  April  1, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  pursuant  to  Article  XXXIII 
of  Fourth  Revised  Volume  No.  1  of 
FERC  Gas  Tariff,  filed  a  report 
reconciling  the  costs  of  gas  purchased 
from  Great  Plains  Gasification 
Associates  and  the  revenues 
experienced  during  the  period  July  1992 
through  August  1993. 

Tennessee  states  that  the  report  sets 
forth  the  refunds  owed  by  Tennessee,  by 
customer,  for  overcollections  during 
that  period.  Tennessee  states  that  it  will 
credit  the  invoices  of  customers  during 
April  1993  to  effectuate  the  refund. 

Tennessee  states  that  copies  of  the 
filing  are  being  mailed  to  all  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
m.ust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-8646  Filed  4-11-94;  8:45  am) 
BILLING  CODE  (717-01-M 


[Docket  No.  CP89-710-012] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Report  of  Refunds 

April  6, 1994. 

Take  notice  that  on  November  24, 
1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  made  in  accordance  with  the 
Commission's  order  issued  November  2, 
1993  in  Docket  No.  CP89-710. 

TGPL  states  that  on  November  23, 
1993,  it  refunded  $2,486,711.88, 
including  interest,  for  the  period 
November  1, 1991  through  May  31, 
1993,  to  its  customers  Northwest  Energy 
Associates  and  North  Jersey  Energy 
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Associates,  to  return  certain  Producer 
Settlement  Payment  (PSP)  Charges  and 
Litigant  Producer  Settlement  Payment 
(LPSP)  Charges. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  April  13,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secrelary. 

(FR  Doc.  94-S631  Filed  4-11-94:  8:45  ami 
BILLING  CODE  e717-0t-M 


[Docket  No.  RP94-1 99-0001 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  5,  1994. 

Take  notice  that  on  March  31.  1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
April  1,  1994: 

Fifth  Revised  Sheet  No,  12,  Second  Revised 
Sheet  No.  229. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  in  response  to  the 
Commission's  Order  issued  March  29, 
1994,  in  Docket  No.  RP94- 11 9-001. 
which  allows  Texas  Gas  to  make  a 
stand-alone  filing  to  increase  IT  rates. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  af.»'ectpd  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory'  Commission,  825 
North  Capitol  Street  NE.,  Washi.igton, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  12,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servo  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection  ia  the 

public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-6655  Filed  4-11-94;  8:45  a.Til 

BILUNG  CODE  CTIT-OI-M 


Pocket  No.  RP94-20O-000] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  6,  1994. 

Take  notice  that  on  April  1, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  tariff  sheets 
contained  in  Appendix  A  to  the  filing. 
The  proposed  effective  date  of  these 
tariff  sheets  is  May  1, 1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  establish  a  Refund 
Recovery  Surcharge  (RRS)  rate  in  order 
to  provide  for  the  recovery  of  certain 
amounts  refunded  to  Northeast  Energy 
Associates  and  North  Jersey  Energy 
Associates  pertaining  to  TGPL's 
Producer  Settlement  Payment  and 
Litigant  Producer  Settlement  Pav^nent 
costs.  TGPL  proposes  to  collect  an  RRS 
rate  of  0.2e/dt  or  Mcf  for  gas  received 
and  redelivered  in  Zones  1,  2,  3  or  4 A 
and  a  rate  of  0.3c/dt  or  Mcf  for  gas 
received  or  delivered  in  Zones  4,  5  or 
6. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  infer\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  823 
North  Capital  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Corronission's  Rules  and  Regulations. 
All  such  motions  or  protest  should  be 
filed  on  or  before  April  13,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-8644  Filed  4-11-94,  845  am) 

BiLUNG  COOe  6717-01-M 


[Docket  Na  RP93-34^-00S} 

Transwestem  Pipeline  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

April  5, 1994. 

Take  notice  that  on  March  30. 1994 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  Sling  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  wnth  an  effective  date  of 
April  1.1994: 

8th  Revised  Sheet  No.  4. 
4lh  Revised  Sheet  Nos.  4A-4E, 
107th  Revised  Sheet  No.  5. 
13th  Revised  Sheet  No.  5A. 
9th  Revised  Sheet  No.  5A.01. 
5th  Revised  Sheet  Na  5A  02, 
5th  Revised  Sheet  No.  5A.03, 
5th  Revised  Sheet  No.  5A.04, 
6th  Revised  Sheet  No.  5A  05, 
nth  Revised  Sheet  Na  5B. 
2nd  Revised  Sheet  No.  6B. 
6th  Revised  Sheet  No.  8, 
3rd  Revised  Sheet  No.  9, 
5th  Revised  Sheet  No.  20, 
8th  Revised  Sheet  Nos.  2OA-20B. 
6th  Revised  Sheet  No.  22, 
10th  Revised  Sheet  No.  29. 
4th  Revised  Sheet  No.  36, 
10th  Revised  Sheet  No.  48, 
6th  Revised  Sheet  No.  51A. 
3rd  Revised  Sheet  No.  51B, 
3rd  Re\'ised  Sheet  .No.  93. 
1st  Revised  Sheet  .No.  93 A. 
2nd  Revised  Sheet  No.  94. 

Pursuant  to  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
March  30, 1994  Order  approving  the 
Stipulation  and  Agreement  (Settlement) 
filed  on  November  23.  1993  in  the 
above-referenced  proceeding, 
Transwestem  seeks  to  implement  the 
Settlement,  effective  April  1, 1994,  in 
accordance  with  the  effectiveness 
provision  of  the  Settlement. 

On  March  30,  1994,  the  CommisMon 
i'lsued  an  order  approving  the 
Settlement  filed  on  November  23,  1993 
in  this  rate  proceeding  at  Docket  No. 
RP93-34-000,  et  al.  Pursuant  to  Article 
XI,  section  B  of  the  Settlement,  the 
Settlement  becomes  effective  on  April  1, 
1994,  the  first  day  of  the  first  calendar 
month  following  the  Commission's 
issuance  of  an  Order  approving  the 
Settlement. 

Under  the  tariff  sheets  submitted, 
Transwestem  prop)oses  to  implement 
the  terms  and  provisions  of  the 
Settlement.  The  tariff  sheets  provide  for 
a  rate  reduction  to  be  effective 
prospectively  from  the  Effective  Data  of 
the  Stipulation,  and  significant  refunds/ 
credits  and  other  benefits  to 
Transwestem 's  customers. 

Transwestem  states  that  the  tariff 
sheets  submitted  contain  the  same 
provisions  as  the  pro  forma  sheets 
submitted  pre\'iously  with  the 
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Sntt'ement  and  approved  by  the 
Commission  on  March  30,  1994. 

Transnestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  April  12,  1994.  Protests  will  be 
considered  by  the  Commisrion  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  ti'.e  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashxll. 
Secrvtary: 

|FK  Doc.  94-8659  Filed  4-11-94;  8.45  am] 
BiLLING  CODE  e717-01-M 


Docket  Nos.  RS92-67-000  and  RP94-97- 
000  (Not  Ccnsolldated) 

Transw9£tem  Pipeline  Co.;  Technical 
Conference 

April  6,  1994. 

Pursuant  to  the  Commission's 
February'  25,  1994.  order  in  Docket  No. 
RS92-87-C00.  et  al..'  and  the  agreement 
of  the  parties  at  the  March  8.  1904, 
technical  conference  in  this  proceeding, 
the  Commission's  Advisory  Slaff  will 
convijne  a  technical  conference  to 
fv.rthcr  discuss  Transwestern  Pipeli.ie 
Company's  (Transwestern)  restructured 
K'TviiCb  in  light  of  one  year  of  actual 
e.xperience  sines  the  implementation  cf 
those  sr-rvices.  Transwestern  l'.?.s 
indicated  that  it  intends  to  file  certain 
changes  to  its  tariff  based  on  its  first 
year's  experience  with  its  restructured 
operations.  This  conference  will  prcxide 
a  forum  fcr  the  discussion  of 
Transwesteni's  proposed  changes  and 
possibly  resolution  of  issues  that  may 
arise  concerning  those  changes.  Sir.r.o 
the  conference  is  limited  t.o  a 
consideration  of  Transwestf^rn's 
operations  under  its  restructuring  plan, 
generic  changes  in  Order  No.  636  policy 
will  not  be  discussed. 

The  conference  will  be  held  on 
\Vcdneiday,  April  13,  1994,  at  9  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  Nil, 
Vv'ashinrlon,  DC  20426. 


1  Trar.cWi-it-Tn  PipeKne  Comp.-.r.v.  06  FlRC 
^ol,2:ifl  (T)0;). 


All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  0.  Cashell, 
Secretary. 

[FR  Doc  94-8647  Filed  4-11-94,  8:45  am] 
BILLiNe  CODE  6717-01-M 


[DocKet  No.  RP9a-137-015] 

Willlston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Compliance  Filing 

April  .5.  1994. 

Take  notice  that  en  April  1 ,  1994 
Willii'.'.on  Bas'.n  Interstate  Pipeline 
Company  {Wil'iston  Ba«in),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Secord  Rovisod  Volume  No.  1  the 
following  revised  tariff  sheets; 

Fourth  Kcvi'^ed  Shee'  No.  21, 
First  Ri-visfd  Shyet  No.  208, 
First  Reviied  Sheet  No.  300, 
First  Revised  Sheet  No.  309, 
First  Revised  Sheet  No.  311. 

The  proposed  effective  date  of  the 
above  reference  tariff  sheets  is  April  1, 
1994, 

Williston  Basin  states  that  the  tariff 
sheets  listed  above  are  being  filed  in 
compliance  with  Ordering  Paragraph  (B) 
of  the  Commission's  March  3,  1994 
Order  which  diructed  Williston  Basin  to 
file  tariff  sheets  to  reflect  the 
elimination  of  t'ne  take-or-pay 
throug'nput  surcharge  from,  ser/ico 
directly  billed  Western  Gas  Resources. 
Inc.  under  Rate  Schedule  S-2,  on  a 
prospective  ba:,is. 

Wuliston  Basin  states  Ih'it  it  is 
submitting  the  above  ta-^iff  shcjts  under 
protost. 

Aay  person  duj.iring  to  protest  said 
filing  should  file  a  protest  with  the 
Fecioral  Energy  Regulatory  CcmmiLsion. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20425.  in  acco.-d.-jice 
n-ith  385.211  of  the  Commission's  Rule 
and  Regulation.  .All  such  protests 
should  be  filed  on  or  before  April  12, 
1994.  Protests  will  be  considered  by  the 
Coniriission  in  determining  the 
appropriate  action  to  bo  taken,  but  will 
not  serve  to  m.ake  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
availnbli!  for  pablic  in'-.pt'Ction  in  llie 
public  reference  room. 
Lois  D.  Ca.shcU, 
Svcrfftnn'- 

[FR  Doc   94-8f,'i7  Filtd  4-11-94;  fi:4j  an) 
BILLUai  CODE  6717-01-M 


[Docket  Nos.  RP90-137-014  and  TM93-&- 
49-006] 

Williston  Basin  Interstate  Pipeline  Co.; 
Refund  Report 

April  6,  1994. 

Take  notice  that  on  December  16, 
1993,  Williston  Basin  Interstate  Pipehne 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Federal  Energy 
Rogulatorj'  Commission  (Commission) 
its  Refund  Report  and  supporting 
workpapers  made  in  compliance  with 
the  Commission's  "Order  Granting 
Rehearing"  issued  Novem.ber  3, 1993  in 
Docket  Nos.  RP90-137-010  and  TM93- 
6-49-003. 

Williston  Basin  states  th.'.t  on 
Df^ce.mber  3.  1993,  a  refund  was  mailed 
to  Northern  States  Power  Company 
(NSP)  that  was  applicable  to  service 
provided  to  NSP  under  Rate  Schedule 
X-13  and  reflected  the  cUmination  of 
the  take-or-pay  throughput  surcharge 
from  November  1, 1992  through 
September  30,  1993,  with  interest 
through  D-:ccm.ber  2,  1993.  Williston 
Basin  states  that  the  total  amount 
refunded  was  5265,471.64,  including 
interest  of  S9,l  76.89. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatcrv  Commission, 
825  North  Capitol  Street,  NE., 
\"v'a;-,hington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Comm.ission's 
Rules  of  Practice  rmd  Procedure.  18  CFR 
385  211.  All  such  protests  should  be 
filed  on  or  before  .April  13.  1994. 
Protests  will  be  cons'd'Tf  d  liy  the 
Commi<;sion  in  determining  the 
appropriate  action  to  be  t.ikcn.  but  will 
not  serve  to  make  protestants  parties  to 
tl-e  proceeding.  Copies  of  this  filing  are 
en  file  with  the  Cor.mission  and  are 
a\  jilable  .'or  pubLc  i:u  pcction. 
Lois  D.  Cashell, 
S-fcrpyjr.: 

[FR  Doc.  'Ji-G639  F.Ied  4-11-94;  B;45  am]       | 
EILLING  COOc  6717-01-M 


Office  of  Arms  Control  and 
Nonproliferaticn;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement", 
under  the  ,^greem:cnt  for  Cooperation 
hrtwoon  the  Government  of  the  United 
.States  of  America  and  the  Government 
of  the  Republic  of  Korea  concerning 
Civil  Uses  of  Atomic  Energy,  as 
amended,  and  the  Agrcjm'mt  for 
Cooperation  between  the  Government  of 
the  IJnitod  States  of  America  and  the 


Government  of  Canada  concerning  Civil 
Uses  of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/KO(CA}-2,  for 
the  transfer  of  52.5  kilograms  of 
uranium  containing  1.2  kilograms  of  the 
isotope  uraniam-235  (2.3  percent 
enrichment)  from  Canada  to  the 
Republic  of  Korea  fc:  fabrication  of  2 
Canflex  fuel  bundles. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrnnnement  will  not  h? 
inimical  to  the  common  defence  and 
security. 

This  subsequent  arr-mgt  ment  will 
take  efft-rt  n.j  sooner  than  fifteen  d.as 
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after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  Apr:l  7,  1994. 
Edward  T.  Fei, 

Acting  Dirpctor.  Office  of  Nonprcliff  ration 

f'nl.ry.  Office  of  Arms  Contrcl  and' 

Sonproliffraticn. 

[FR  Doc.  94-8744  Filed  4-11-94.  8  45  in^j 

BILLING  CODE  64KV-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  Week  of  February 
18  Through  February  25, 1994 

During  the  Week  of  February  18 
throurh  Februan,'  25,  19G4,  the  appeals 
and  applications  for  exception  or  other 
reiic^f  listed  in  the  Appendi.x  to  this 
Notice  were  fil.-d  with  the  Office  cf 
Hr-aringE  and  Appeals  -jI  the  Department 


of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  l>oen 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  vnitten  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  rc-gulations.  For  purposes  of 
the  regulations,  the  date  of  ser\-ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  Be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585.  ' 

rsp'ed:  April  6.  1994 

Oporge  B.  Br^znay. 

DirTtor.  O'fir,'  >  fHf  anng.  and Appials. 


LtST  OF  Cases  Received  ey  the  Office  cf  Hearings  and  Appeals 

r»Veek  of  Feb.  13  thro'jg'i  Feb.  25.  1934] 


Date 


Jan.  21,  1D'34 

Feb.  22,  1994 

Do  

Do  

Do  

Do 

Do 

Do  


Name  and  location  of  ar5cl:c-?Pt 


Case  t.o. 


T/pe  ol  ELiPrms'jion 


Texaco/Airpo-I  Te^a:o,  MoL'le,  AL 


Discouri;  Fuel.  Kad-ck.a,  SD 


Myers  Chevron,  Lit^erty,  KY 


Paul  Fisr>er  Oil  Cornpany,  Inc.,  Seiner 
TN. 


Petroleum  Products,  Inc.,  Belie.  VW 


Texaco/'Dees        Petroleum        FrocJjcts, 
Alturas,  CA. 


Feb.  25,  1994 


Do 


RR321-147 


LEE-oo:o 


LEE-0089 


-EE-0091 


LEE-C067 


FiR321-151 


Ron  Vader,  New  Westminister,  BC  Can-  [  LFA-0367 
ada. 


Ward  Oil  Company,  Aberdeen,  ID 


Berretn  Oil,  Inc.,  MIshawaka,  IN 


Margaret  Klunk,  Sprir^  Grove,  PA 


LEE-0088 


LEE-0093 


LFA-€358 


Request  tor  modificat.oo'rescission  in  the  Texaco  refund  pio- 
ceoding.  If  graiied:  The  November  12,  1993  Decision  and 
Orccr  issuea  to  Airport  Texaco  regarding  the  firm's  Appli- 
cation for  Refund  submitted  m  xt^e  Texaco  refund  pcoceed- 
ing  would  be  modified. 

Exception  to  the  rc-rorting  requirerrents.  If  granted:  Discount 
Ftel  would  not  be  required  to  file  Form  EIA-782B, 
'•ResellersVRetailers'  Monthly  Petroieum  Product  Sales 
Report." 

Except.on  to  the  reporting  reouirements.  II  granted:  lyers 
Chevron  would  not  be  required  to  f.ie  Form  ElA-782a, 
■■Resellers'/Retailers'  Month'y  Petroleum  Product  Sales 
Report." 

Exception  to  the  reporting  requirements.  If  granted:  Paul 
FIshor  Oil  Co ,  Inc.,  would  r.ot  be  required  to  file  Form 
F;A-782B,  "Pesellers''Reia:lers'  Monthly  Petroleum  ProcJ- 
uct  Sales  Report." 

Exception  to  the  repcrti.ng  requirements.  11  granted  Petro- 
leum Products,  Inc.,  would  net  be  required  to  file  Form 
EIA-782B,  "ResellGrs''Retailers'  Monthly  Petroleum  Prod- 
uct Sales  Report." 

Request  fof  mocJificatior./resas.sion  in  the  Texaco  refund  pfo- 
ceedir<3.  if  granted:  The  May  18,  1992  DeciSKXi  and  Order 
(Case  Ho.  RF321-11735)  issued  to  Dees  Petroleum  Prod- 
ucts regarding  the  firm's  Application  for  Refund  submitted 
in  the  Texaco  refund  proceeding  would  be  modified. 

Appeal  of  an  information  request  denial.  If  granted:  Ron 
Vader  would  receive  access  to  information  regarding  the 
Hanfofd  Site  files. 

Exception  to  the  reporting  requirements.  If  granted:  Ward  Oit 
Company  would  not  be  required  to  file  Form  EIA-782B, 
"Resetters'/Retailers'  Monthly  Petro»eum  Product  Safes 
Report." 

Exr^pbon  to  the  reporting  requirements.  If  granted:  Berreth 
Oil,  Inc.,  VMOuld  not  be  required  to  file  Form  EIA-782B. 
"Resellers'/Retailers'  Monthly  Petro»eun  Product  Sales 
Report" 

Appeal  of  an  information  request  denial,  if  granted:  The  Jarv 
uary  26.  19&4  Freedom  of  Information  Request  Derval  is- 
sued by  the  Clean  Coal  BrarKh  Of'ice  would  be  rescinded, 
and  Margaret  Klunk  would  receive  access  to  a  complete 
itemized  accounting,  including  incidentals  and  reimpurs- 
abte  contractor  costs  incurred  for  Round  I,  CCT  Pro,et!  at 
Tallahassee,  West  Manchester  and  Spnng  Grove. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  Feb.  18  through  Feb.  25.  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Do 

Do 

Lorenz  Petroleum,  Inc..  Manitowoc,  Wl  .. 
Texaco/I^PCO,  Inc.,  St.  Louis.  Mt)  

1 

LEE-O092 
RR321-152 

Exception  to  the  reporting  requirements.  If  granted:  Lorenz 
Petroleum,  Inc.,  would  not  be  required  to  file  Form  EIA- 
7828,  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report." 

Request  tor  modificatioa'rescission  in  the  Texaco  refund  pro- 
ceeding. If  granted:  The  May  18,  1993  Decision  and  Order 
(Case  No.  RF321 -17068)  issued  to  MAPCO,  Inc.  regard- 
ing the  firm's  Application  for  Refund  submitted  in  the  Tex- 
aco refund  proceeding  would  be  modified. 

Refund  Applications  Received 


Date  re- 
ceived 

2'22'94  

2/22'94  

2'22/94   

2/22/94  

2/23/94  

2/24/94   

2/24/94   

2./24/94  

2/18/94  thru 
2/25.'94. 


Name  of  refund  proceeding'name  of  refund  applicant 


Case  No. 


Eau  Claire  Transit  

Farmers  Elevator  Company  

Marshfield  Cooperative  

Central  Petroleum  Company 

Sanford  Brick  Company  

1st  Colony  Corporation  

Cooper  Tools  Statesboro  Plaza 

River  Country  Co-Op  

Texaco  oil  refund  applications  received 


RC272-228. 

RF272-95126. 

RF272-95127. 

RF272-95128. 

RA2  72-57. 

RF272-95129. 

RF272-95130. 

RF272-95131. 

RF321-20305 

thru  RF321- 

20377. 


[FR  Doc.  94-8749  Filed  4-11-94;  8:45  ami 
BILUNG  CODE  »450-01-P 


Issuance  of  Proposed  Decision  and 
Order  for  Week  of  March  14  Through 
March  18, 1994 

During  the  week  of  March  14  through 
March  18. 1994  llie  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  ser\ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  perc-on 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  w^ill 
be  deem.i'.-d  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 


within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specif\'  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestel  Building,  1000  Independence 
Avenue  S\V.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Da'ed:  April  6,  1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Midstream  Fuel  Senice,  Inc.,  Mobile. 
Alabama,  Lee-0083,  Reporting 
Hequirempnls 

Midstreimn  Fuel  Service,  Inc. 
(Midstream)  filed  an  Application  for 
Exception  from  the  provision  of  filing 
Form  EIA-782B,  entitled  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  The  exception  request,  if 
granted,  would  permit  Midstream  to  be 
exempted  from  filing  Form  r{LA-782B. 
In  considering  the  request,  the  DOE 
found  that  the  firm,  was  suffering  a  gross 
inequity  due  to  the  maternity  leave  of 
two  of  the  firm's  employees.  On  March 
15.  1994,  the  DOE  issued  a  Proposed 
Decision  and  Order  which  determined 


that  the  exception  request  be  granted  in 
part  and  that  Midstream  should  be 
granted  an  extension  of  time  until  May 
1994  in  which  to  file  the  forms  due 
between  February  1, 1994.  and  May  1. 
1994. 

IFR  Doc.  94-6750  Filed  4-11-94;  8:45  am] 
BILLING  CODE  6450-01-^ 


Issuance  of  Proposed  Decisions  and 
Orders  for  Week  of  March  21  Through 
March  25, 1994 

During  the  week  of  March  21  through 
March  25.  1994.  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205.  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 


period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  te.xt  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234.  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  Mondry 
through  Friday,  between  the  hours  of  1 
p.m.  and  5  p.m.,  except  federal 
holidays. 

Dated:  April  6.  1994. 
George  B.  Breznay, 

Din-ct  jr,  Office  of  Hearings  ar.d  Appfch. 

Farmers  Co-Operative  Companv, 
\Ving-^r.  M\',  Reporting 
Hequirenients,  Lee-G077 

Farmers  Co-Operative  Company  filed 
an  Application  for  Exception  from  the 
Energy  Information  Administration 
fEIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  on  March  24,  1994,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

Friendly  Service  Stations,  Inc.,  Fairfield, 
CT,  Reporting  Requirements,  Lee- 
0070 

Friendly  Service  Stations,  Inc., 
(Friendly)  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B,  the  "ResellersV 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  Friendly  showed  that  it 
had  been  forced  by  financial  difficulties 
to  reduce  its  staff  to  such  an  extent  that 
complying  with  the  reporting 
requirement  would  impose  an 
inordinate  burden  on  the  firm.  EXDE 
therefore  determined  that  exception 
relief  should  be  granted.  Friendly  hopes 
that  its  current  difficulties  will  prove 
temporary.  The  exception  relief  granted 
will  therefore  be  effective  for  a  period  of 
nineteen  months,  ending  April  30,  1995. 
Accordingly,  on  March  23, 1994,  the 
DOE  is.sued  a  Proposed  Decision  and 
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Order  determining  that  the  request 
should  be  granted  in  part. 

Lorenz  Petroleum.  Inc..  Manitowoc,  WI, 
Reporting  Requirements,  Lee-0092 
Lorenz  Petroleum,  Inc.  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  experiencing  a  serious 
hardship  due  to  the  medical  problems  of 
its  owner,  Kenneth  Lorenz.  Accordingly, 
on  March  21,  1994.  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  granted  in  part. 

,\Vh-  Dixie  OH  Corporation,  Roanoke 
Rapids,  \'C,  Reporting 
Requirements,  Lee-0074 

New  Dixie  Oil  Corporation  (New 
Dixie)  filed  an  Application  for 
Exception  from  the  provision  of  filing 
Form  EIA-782B,  entitled  "ResellersV 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  The  Exception  request,  if 
granted,  would  permit  New  Di.xie  to  be 
exempted  from  filing  Form  EIA-782B. 
On  March  24,  1994,  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the 
Exception  request  should  be  denied. 
Paul  Fisher  Oil  Co..  Inc..  Selmer.  TN, 
Reporting  Requirements,  Lee^OOl 

Paul  Fisher  Oil  Co  ,  Inc.,  (Fisher)  filed 
an  Application  for  Exception  from  the 
provision  of  filing  Form  E1A-782B. 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Sales  Report."  The  Exception 
request,  if  granted,  would  permit  Fisher 
to  be  exempted  from  filing  Form  EIA- 
782B.  On  March  23,  1994,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined 
that  the  Exception  request  should  be 
denied. 

Ray-mer  Oil  Co.,  Statesville,  NC, 

Reporting  Requirements,  Lee-0095 
Raymer  Oil  Co.,  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  (EIA) 
requirement  that  it  file  ft-om  EIA-782B, 
the  Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  March  24,  1994,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

Winn's  Gas  6r  Oil,  Paul,  ID,  Reporting 
Requirements.  Lee-0078 
Winn's  Gas  &  Oil  filed  an  Application 
for  Exception  from  the  requirement  that 


it  file  Form  7828,  the  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  the 
request,  the  DOE  found  that  the  firm 
was  not  experiencing  a  serious  hardship 
or  being  adversely  affected  by  the 
reporting  requirement  in  a  way  that  was 
significantly  different  from  the  burden 
borne  by  similar  reporting  firms. 
Accordingly,  on  March  24,  1994.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

IFR  Doc.  94-8751  Filed  4-1 1-94:  8:45  a;-.! 
BILLING  CODE  8450-01-P 


Final  Closing  Date  for  Special  Refund 
Proceeding  No.  LEF-0114  Involving 
Strasburger  Enterprises,  Inc. 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notiv-e  of  closure  of  special 
refund  proceeding,  LEF-0114. 
Strasburger  Enterprises,  Inc. 

SUMMARY:  The  Office  of  Hearinc,s  and 
Appeals  (OH.^)  of  the  Department  of 
Energy  (DOE)  announces  that  it  is 
terminating  the  proceeding  established 
to  distribute  refunds  from  the  escrow 
account  maintained  pursuant  to  a 
consent  order  entered  into  between  the 
DOE  and  Strasburger  Enterprises,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-8018. 
SUPPLEMENTARY  INFORMATION:  On 
January  22,  1992,  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  issued  a  Decision  and  Order 
setting  forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overcharge  escrow  account  established 
in  accordance  with  the  terms  of  a 
Consent  Order  entered  into  by  the 
Department  of  Energy  and  the 
Strasburger  Enterprises,  Inc.  See 
Strasburger  Enterprises,  Inc.,  22  DOE  ^ 
85,021  (1992),  57  FR  3199  (January  28. 
1992).  That  Decision  established 
January  29,  1993.  as  the  fifing  deadline 
for  the  submission  of  refund 
applications  for  direct  restitution  by 
purchasers  of  Strasburger  Enterprises, 
Inc.'s  refined  petroleum  products.  22 
DOE  at  88,063. 

The  Office  of  Hearings  and  Appeals 
commenced  accepting  refund 
applications  in  the  Strasburger 
Enterprises.  Inc.  refund  proceeding  on 
February  18. 1992.  more  than  two  years 
ago.  All  of  the  Appfications  for  Refund 
filed  in  the  Strasburger  Enterprises.  Inc. 
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proceeding  have  been  considered  aind 
resolved.  Furthermore,  in  view  of  the 
extended  period  of  time  that  has 
transpired  since  the  commencement  of 
the  proceeding,  and  the  fact  that  no 
Applications  for  Refund  have  been 
submitted  since  February  2,  1993,  we 
have  concluded  that  all  eligible 
applicants  have  been  provided  with 
ample  time  to  file.  Accordingly, 
effective  April  22,  1994,  the  proceeding 
established  to  distribute  funds  from  the 
escrow  account  maintained  pursuant  to 
the  consent  order  entered  into  between 
the  DOE  and  Strasburger  Enterprises, 
Inc.  will  be  closed.  Any  unclaimed 
funds  remaining  will  be  made  available 
for  indirect  restitution  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 15  p'.S.C  4501. 

Dated:  April  6.  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  94-8754  Filed  4-11-94;  8:45  am] 

BILLING  CODE  ft«SO-01-P 


implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $610,000,  plus 
accrued  interest,  in  alleged  crude  oil 
overcharges  obtained  by  the  EXDE  u.ader 
the  terms  of  the  Consent  Order  entered 
into  with  J.R.  Cone.  Case  No.  LEF-0118 
(Cone).  The  OHA  adopts  the  tentative 
determination  made  in  the  Proposed 
Decision  and  Order.  58  FR  68,903 
(December  29.  1993).  that  the  funds 
obtained  from  Cone,  plus  interest 
accrued,  will  be  distributed  in 
accordance  with  the  DOE"s  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges.  51 
FR  27899  (August  4.  1986). 
DATE  ANO  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  funds  should 
he  clearly  labeled  "Application  for 
C.'-ude  Oil  Refunds"  and  sho'uld  be 
ni.iiled  to  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
Applications  for  Refund  must  be  filed  in 
duplicate  no  later  than  June  30, 1994. 
Any  party  who  has  previously  filed  an 
Application  for  Refund  should  not  file 
nnother  Applii::ation  for  Refund  from  the 
present  crude  oil  funds.  The  previously 
filed  crude  oil  applications  will  be 


deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
finaUzed. 

FOR  FURTHER  rNFORMATTON  CONTACT: 
Thomas  L.  VVieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2390. 

SUPPtEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  adopts  the 
procedures  set  forth  in  the  Proposed 
Decision  and  Order  (see  58  FR  68,903 
(December  29,  1993))  that  the  DOE  has 
formulated  to  distribute  to  eligible 
claimants  $610,000,  plus  accrued 
interest,  obtained  by  the  DOE  under  the 
terms  of  the  Consent  Order  entered  into 
with  J.R.  Cone  on  May  14.  1993.  The 
funds  were  paid  by  Cone  towards  the 
settlement  of  alleged  violations  of  the 
DOE  price  and  allocation  regulations 
involving  the  sale  of  crude  oil  during 
the  period  from  November  1973  through 
Febraary  1977.  The  DOE  is  currently 
holding  the  funds  in  an  interest  bearing 
account  pending  distribution. 

The  OHA  has  determined  to  distribute 
the  Cone  Consent  Order  funds  in 
accordance  with  tlie  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4,  1986Kthe  MSRP). 
Under  the  MSRP,  crude  oil  overcharge 
monies  are  divided  between  the  Federal 
government,  the  states,  and  injured 
purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  will  be 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  will  be  based  on 
the  volume  of  petroleum  products  they 
purchased. 

Applications  for  Refund  must  be 
postrriarked  no  later  than  June  30.  1994. 
.^s  we  state  in  the  Decision,  any  party 
who  has  previously  filed  an  Application 
for  Refund  in  the  crude  oil  refund 
proceedings  should  not  file  another 
Ap[)!it  ation  for  Refiind.  The  previously 
filed  cmde  oil  application  will  be 
deemed  filed  in  all  crude  oil 
proceedings  as  tht'  procedures  are 
finalized. 

Ddted:  April  0.  :>>14. 

ThoniAs  O.  Mann, 

.■\rtin^D!nTtnr.  Offtm  ofHttinngs  and 
.■'.ppt'ilis. 

.•\{>r   5,  1934. 

Decision  and  Order  of  the  Department  of 
Enersf 


Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  J.R.  Cone 

Date  of  Filing:  November  16. 1993 

Case  Number:  LEF-0118 

On  November  16, 1993,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a  Petition 
for  the  Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA),  to  distribute  funds  which 
).R.  Cone  (Cone)  remitted  to  the  DOE 
pursuant  to  a  Consent  Order  entered  into  by 
Cone  and  the  DOE  on  May  14,  1993. 

On  March  25.  1983,  the  OHA  issued  a 
Remedial  Order  (RO)  finding  that  Cone  had 
erroneously  classified  crude  oil  produced 
from  two  oil  bearing  properties  as  crude  oil 
produced  from  stripper  well  properties.  On 
May  14,  1993,  Cone  and  the  DOE  entered  into 
a  Consent  Order  settling  all  claims  arising 
from  the  RO.  Pursuant  to  the  Consent  Order, 
Cone  has  remitted  5610,000  to  the  DOE. 
These  funds  have  been  held  in  an  interest- 
bearing  escrow  account  maintained  at  the 
Department  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distribution. 

In  accordance  with  the  procedural 
regulations  codified  at  10  C.F.R.  part  205, 
Subpart  V  (Subpart  V),  the  ERA  requested  in 
its  petition  that  the  OHA  establish  special 
refund  procedures  to  remedy  the  effects  of 
alleged  regulatory  violations  which  were 
resolved  by  the  Consent  Order.  This  Decision 
and  Order  sets  forth  the  OI-LA's  plan  to 
distribute  these  funds. 

/.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the  OHA 
in  formulating  and  implementing  a  plan  for 
distributing  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE  policy  is 
to  use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authoritv  of  the  OHA 
to  fashion  procedures  to  distribute  refunds, 
see  the  Petroleum  Overcliarce  Dis'-.'-ibution 
and  Restitution  Act  of  ItSG.  15  U.S.C. 
§§4501-07  (1988}.  Office  cf  Enforcement.  9 
DOE  t  82,508  (1381).  and  Office  of 
Enforcement.  8  DOE  1  82,597  (1981). 

//.  The  Proposed  Decision  and  Order 

We  considered  the  ER.'H's  petition  that  we 
i.Tiplement  a  Subpart  V  proceeding  with 
rt-spect  to  the  Cone  Consent  Order  fund  and 
determined  that  such  a  proceeviing  was 
appropriate.  On  December  20,  1993.  we 
issued  a  Proposed  Decision  a-.d  Order  (PDO) 
setting  forth  the  Oi  iA's  tsntc'iv^:  plan  to 
distribute  this  fui:d.  See  58  Fed.  Reg,  68,903 
(December  29,  1993).  In  the  PDO,  we  stated 
our  intent  to  adopt  the  DOE's  standard  crude 
oil  rifund  procedures,  as  set  out  below,  to 
distribute  the  funds  obtained  through  llie 
Cone  Consent  Order. 

The  PDO  provided  a  period  of  30  days 
from  the  date  of  publication  in  the  Federal 
Register  for  interested  parties  to  file 
comments  regarding  the  tentutivo 
distribution  process.  More  than  30  days  has 
elapsed  and  the  OHA  has  received  no 
comments  on  the  proposed  distribution 
piocess  for  the  Consent  Order  funds. 
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Consequently,  the  procedures  will  be 
adopted  as  propHDsed. 

III.  The  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  adopt  the  tentative  determination  of 
the  PDO  to  distribute  the  funds  obtained  with 
the  Cone  Consent  Order  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases.  51 
Fed.  Reg.  27899  (August  4,  1936)(The  MSRP). 
The  MSRP  was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement.  In  re.  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  653  F.  Supp.  108  (D. 
Kan.),  6  Fed.  Energy  Guidelines  1  90.509 
(1986)  (the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that  40% 
of  the  crude  oil  funds  will  be  remitted  to  the 
Federal  government,  another  40%  to  the 
states,  and  up  to  20%  may  be  initially 
reser\ed  for  payment  of  claims  to  injured 
parties.  The  MSRP  also  specifies  that  any 
monies  remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  be  disbursed  to 
the  Federal  government  and  the  stdtcs  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementi.'ig 
the  MSRP,  51  Fed.  Reg.  29689  (Auguft  20, 
1986).  This  Order  provided  a  period  of  30 
days  for  filing  of  comments  or  objections  to 
our  proposed  use  of  the  MSRP  as  the 
groundwork  for  evaluating  claims  in  crjde 
oil  refund  proceedings.  Following  this 
period,  the  OHA  issued  a  Notice  evaluaiing 
the  numerous  comments  which  it  had 
received  pursuant  to  the  Order  Implementing 
the  MSRP.  This  notice  was  published  at  52 
Fed.  Kfg.  11737  (Apnl  10.  1087)  (the  April 
10  Notice). 

The  April  10  Notice  contained  guidance  to 
assist  potential  claimants  wishing  to  file 
refund  applications  for  crude  oil  monies 
under  the  Subpart  V  regulations  Gfnerally, 
all  claimants  would  be  required  to  (1) 
document  their  purchase  volumes  of 
petroleum  products  during  the  August  19, 
1973.  through  January  27,  1931.  crude  oil 
price  control  period,  and  (2)  show  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  er.d-users 
of  petroleam  products  whose  businesses 
were  unrelated  to  the  petroleum  indust.-y 
will  be  presu.med  to  have  been  injured  by  the 
alleged  crude  oil  overcha.'-^es.  End-users, 
therefore,  need  only  submit  documentation 
of  their  purcha-^?  volumes.  Sre  Citv  of 
Colamlnis.  Georgia.  16  DOE  1  85,550  (1937). 
AddiUonally.  we  stated  that  we  would 
calculate  crjde  oil  refunLis  on  a  per  gnllon  (or 
volumetric)  basis.  We  obtained  this  f.^^ure  by 
dividing  the  crude  oil  refund  pool  bv  tliP 
total  consumption  of  petroleum  products  in 
the  United  States  during  the  crude  oil  price 
control  period.  The  OH.A  has  adopted  the 
refund  procedures  outlined  in  the  .''.pnl  10 
Notice  in  numerous  cases  See.  eg..  Shell  Oil 
Co..  17  DOE  1  85.204  (1988)  [Shelf]: 
Mountain  Fuel  Supply  Co  .  14  DOE  ^  85.475 
(1986)  (Mountain  Fuel). 

B.  Refund  Claims 

We  adopt  the  PDO's  proposed 
determination  to  use  the  D(3E's  standard 


crude  oil  refund  procedures  to  distribute  the 
monies  in  the  Cone  Consent  Order  fund.  We 
have  chosen  to  reserve  20%  of  the  fund, 
Si 22,000,  plus  accrued  interest,  for  direct 
refunds  to  claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for  injured 
parties. 

The  OHA  will  evaluate  crude  oil  refund 
claims  filed  in  this  proceeding  in  a  manner 
consistent  with  our  previous  crude  oil  refund 
proceedings  under  Subpart  V.  See  Mountain 
Fuel.  14  DOE  at  88,869.  Claimants  in  this 
proceeding  will  be  required  to  document 
their  purchase  volumes  of  petroleum 
products  and  prove  that  they  were  injured  as 
a  result  of  the  alleged  overcharges. 

We  adopt  a  presumption  that  the  crude  oil 
overcharges  were  absorbed,  rather  than 
passed  on,  by  applicants  which  were  (1)  end- 
users  of  petroleum  products,  (2)  unrelated  to 
the  petroleum  industry,  and  (3)  not  subject  to 
the  regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of  1973 
(EP.\A),  15  U.S.C.  §§  751-760h  (1988).  Under 
this  presumption,  end-user  claimants  need 
not  submit  documentation  to  show  injury, 
and  may  become  eligible  for  a  refund  by 
simply  documenting  their  purchase  volumes 
See  Shell,  17  DOE  at  88.406. 

Petroleum  retailer,  refiner,  and  rt  .seller 
applicants  must  submit  detailed 
documentation  of  injury  They  may  not  rely 
upon  the  injury  presumptions  utilized  in 
some  refined  products  rthjnd  cases.  Id. 
These  applicants  may.  however,  u<^e 
econometric  evidence  of  the  type  found  in 
the  OHA  Report  on  Stripper  Well 
Overcharges.  6  Fed.  En^-r^y  Guidelines  1 
90.507  (1985).  See  aho  Petroleum 
Overchcrpe  Distribution  and  Restitution  Act 
§3003fbj(2).  15U.S.C.  §4502(b)(2)(1388).  If 
a  claimant  has  executed  and  submitted  a 
valid  waiver  pursuant  to  one  of  the  escrows 
♦established  by  the  Stripper  Well  Agreement, 
it  has  waived  its  rights  to  file  an  application 
for  Subpart  V  cpjde  oil  refund  monies  See 
■Mid-Amer:ra  Doirvmen  v.  Ilerrington.  878 
F.2d  1448  (Temp.Emer.  Ct.  App  ).  3  Fed. 
Energy  Guidelines  1  26  617  (19891   In  re: 
Department  of  Energy  Stripper  Well 
E\i'mption  Litigation,  707  F.  Supp   1267  (D. 
Kan  ).  3  Fed.  Energy  Guidelines  %  26.613 
(1987). 

As  we  hdvf>  stated  in  prior  Decisions,  a 
irude  oil  refund  apphrant  need  onlv  submit 
one  application  for  its  share  of  all  a\  .ulable 
crude  oil  overcharge  hinds.  See.  e  g  .  A. 
Tarricone.  Inc.,  15  DOE  1  85.495  (isar).  A 
party  that  hds  already  submitted  a  c  l.ii.Ti  in 
i.;iy  other  c-^de  oil  refund  need  not  fie 
another  claim.  The  prior  application  will  be 
deemed  to  be  filed  in  ail  crude  oil  ref  j.nd 
proceedings  finalized  to  date.  The  D(;)E  has 
established  June  30,  1994,  as  the  final 
deadline  for  filing  an  .Application  for  Refund 
from  the  crude  oil  funds  See  58  Fed  Reg. 
26.318  (.May  3,  1993).  It  is  the  policy  of  the 
DOE  to  pay  all  crude  oil  refund  clai-ns  at  the 
rate  of  S  0008  per  gallon.  While  we  .'.nticipate 
that  the  ap|)licants  that  filed  their  t  iai.ms 
before  June  30,  1988.  will  receive  a 
supplemental  refund  pa\Tnent,  we  xmII 
decide  in  the  hiture  whi^ther  claimants  that 
filed  later  applications  should  receive 
additional  refunds.  See.  eg,  Seneca  Oil  Co., 
21  DOEl  85.327(1991)  Notice  of  an  v 


additional  amounts  available  in  the  future 
will  be  published  in  the  Federal  Register. 

To  apply  for  a  crude  oil  refund,  a  claimant 
should  submit  an  Application  for  Refund 
containing  all  of  the  following  informetion: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  adckess. 
business  address  during  the  refund  period. 
taxpayer  identification  number  or  social 
security  number,  a  statement  indicating 
whether  the  claimant  is  a  corporation, 
partnership,  sole  proprietorship,  or  other 
business  entity,  the  name,  title,  and 
telephone  number  of  a  person  to  contact  for 
any  additional  information,  and  the  nan.e 
and  address  of  the  person  who  should 
receive  the  rtfund  check.'  If  the  Applicant 
operated  under  more  than  one  name  or  lender 
a  different  name  during  the  price  cont.-o! 
period,  the  Applicant  should  specify  these 
names; 

(2)  If  the  .Applicant's  firm  is  owned  1  ■, 
another  company,  or  owns  other  compr-r,.es. 
a  list  of  those  companies'  names,  ador-^sses, 
and  descripii.ns  of  their  .'elationship  to  ;he 
•Applicant's  f  rm; 

(3)  A  brief  description  of  the  claimant  s 
business  and  the  manner  in  which  it  us^d  the 
petroleum  products  listed  on  its  Application; 

(4)  A  statement  identif.ing  the  pet.-cle;im 
products  wli(  h  the  Applicant  purchas>-d 
during  the  period  from  -August  19,  1973. 
through  January  27,  1981.  an  annual 
schedule  displaying  the  totdl  numb.r  cf 
gallons  of  e.ii  h  petroleum  product  purr  ."-.I'.-d 
during  this  refund  period,  jnd  the  total 
number  of  a.:! Ions  of  all  pe'roleum  prod  .i  is 
claimed  on  the  refund  app.>  ation; 

(5)  An  expunation  as  to  how  the  Ap;^   .  .int 
obtained  the  aoove  mentioned  purche" 
volumes,  and.  if  estimates  were  used,  a 
description  of  the  method  of  estimaticr. 

(6)  A  stateir.ent  that  neuher  the  clairr.-ir.t. 
;ts  parent  fLTn.  affiliates,  subsidiaries, 
successors,  i.or  assigns  has  waived  an:  '  jht 
it  may  ha*,  c  'o  receive  a  c  rude  oil  rtf--i  J  (eg. 
by  having  ex-(  uted  and  s;,bmitted  a  \i.:,.i 
waiver  act  'iripanying  a  c  kim  to  any  e<-.  row 
accounts  e<;t,inlished  purst^snt  to  the  Str  ppcr 
Well  SettlerT.ent  AgreemeTit'; 

(7)  A  st.ite:Tient  that  the  Applicant  h-is  ncl 
filed  any  ot.'ifr  refund  application  in  the 
Subpart  V  <  riii/e  oil  refi:nd  proceeding: 

(8)  If  the  .Applicant  is  not  an  endu"-*  r.  w^s 
( overed  by  the  DOE  price  regulations,  or  is 
rel.ited  to  th"  petroleum  industry,  a  shuv  .r.i 
that  the  Ai.pl.<  ant  was  ir-\;:ed  by  the  .:.  .  .^ed 
<  rude  Oil  o\e;(  barges. 


'tnaer;;>  i'-  .,i< y  Aci  of  1  )74.  the  j„; -"j-t^en 
ut  a  social  sei  .  r,'y  number  irv  an  indivir!j,ii 
opplicam  is  vu.unlsry.  An  applicrtnl  Ihd'  dfj'-'  r,i.1 
v,.'-h  !o  itibn,/  .t  siicidl  secan'v  number  m  .-' 
submit  an  fn,,),r.yer  idenliricdDon  numtxj:  if .:  <■ 
fvsts  This  i.,fn.'rT'.alion  wKi  N'  uwd  in  pr./i>'s.-  rg 
refund  appl:f«-ions.  and  is  r»>r,jested  pursj,.,-.!  ;o 
ru.r  authorif.  j.,.ier  the  Pi'lr';!»-„m  Overt h.'.rF'' 
Distribution  .■  .t!  Restiluiion  \<  t  of  19ft6.  If,  I    SC 
d  -JSOZfbJI  i  I  iVMUl.  and  trie  r.-KuIalions  co>;  :".►  i  ,,t 
!0  CKR  Part  2ns.  Subpart  V.  T,^^  jr.formal.  c,    ..-v 
b*"  shared  wnh  other  Federal  diti-ncies  for  «•■  •.»■  .jii, 
rfuciiting  or  a:;  h.ving  purpcjscs.  and  with  i  r.* 
T.forreme.-it  bo  ncics  when  tb>  v  are  invr<-  .   •  :  ,;  a 
potenl.sl  viclaiion  of  civil  or  cnmiiial  lew   t      .  ss 
an  Applicant  t  !.i.m5  confident. alitv.  this 
.nformation  vsi.l  t)e  availatilr  lo  Ihe  publ.t  ■.   "e 
Public  Refereii  e  Room  of  Ihr  CiTic*  of  li-  .i-"..  hS 
r).".d  .Appe.«.s 


17374 


Federal  Register  /  Vol.  59,  No.  70  /  Tuesday,  April  12,  1994  /  Notices 


(9)  If  the  Applicant  i?  a  regulated  utility  or 
a  cooperative,  certification  that  it  wiU  pass 
on  the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  or  other  reRulafory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  pessed  along; 

(10)  The  statement  listed  below  .s.gned  by 
the  individual  .Applicant  or  a  respons.ble 
official  of  the  company  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  infcrmation 
contained  in  this  application  Lir.f  its 


attachments  is  true  tn  the  best  cf  my 
knowledge  and  belief  1  understand  that 
anyone  who  is  convicted  of  providinjT,  false 
information  to  the  Federa!  government  may 
be  subject  to  a  fine,  in^prisonment.  or  both, 
pursuant  to  18  L.S.C.  »;  1001  (13b8).  I 
understand  that  the  information  contained  in 
this  application  is  subiect  to  pvibiic 
disclosure.  1  have  em.ioseci  a  duplicate  of  this 
entire  application  uhx.T  v,:i',  lie  pi.iced  in 
the  OFLA  Public  Reference  Foom. 

.All  applicationi  shc.ild  he  eit.ht-r  typed  or 
printed  snd  clearly  lalx'lled  ".Appliration  for 
C-ide  Oil  R,=fund.'"  Each  Applicant  must 
submit  an  original  and  one  copy  of  the 
Application.  If  the  Applicant  believes  that 
aiiy  information  in  its  .Application  is 
cimfidentidl  and  does  not  wish  for  this 
ir.lormation  to  be  pub!ii,iy  disciosed.  it  must 
submit  an  original  Application  clearly 
inarked  "confidentinl."  ccniamin^  thu 
confidential  information.  a.'iC  two  ccpies  of 
li.e  Apj!ii(  <ilion  with  the  confidential 
irfi^fmation  deleted.  All  refund  applications 
should  be  St nt  to;  Subpart  V  Crude  Oil 
Overcharae  Refunds.  OtT.ce  of  Hear;n^s  and 
.\ppei's.  Department  of  Energy.  1000 
l-id"pendente  Ave.,  S.VV..  Wa.shinyton.  DC 
rOS.R'i. 

Thf  filinR  deadline  is  lane  20.  ia'>4.  Even 
though  an  Applicant  is  not  required  to  use 
any  specific  form  for  lis  crude  oil  refund 
application,  a  suggested  form  h.is  ht-en 
pf.'pared  by  the  OHA  and  m.iy  bo  obtained 
by  sending  a  written  recjuest  to  th..-  address 
given  above. 

C.  Payments  to  the  Fede.-Til  Go\  ern-mt  nt  and 
the  States 

L'nder  the  terms  of  the  MS.RP.  40%  of  the 
alleged  crude  oil  overcharge  nm.;i:n's  subject 
to  this  Decision,  S244.CK)'.),  plu"-  a.;,  rjed 
interest,  will  be  disbursed  to  the  reccral 
government  and  the  remaining  4fi%. 
SJ44.()00,  plus  acc.'ij^'d  <nt"rest,  v  id  be 
disbursed  to  the  states  for  indi.->-'-t  rest.tuticn. 
Refunds  to  the  states  will  \yf.  in  proportion  to 
the  consumption  of  petrole,.m  products  in 
each  state  during  the  pr-iioi  oi  ^■r.■■  e  controls. 
The  share  or  ratio  of  ;be  fu:;d",  which  each 
state  will  receive  is  ro'iuinjvi  in  F.vhibit  H 
of  the  Stripper  \\t  '!  i^'-aJf-rprnl  Ai:n"'!r.Pr.t.  6 
Fed.  Energy  Cuic'-  l;r.,'$  <|  MiSyO-i  at  ')0.tia7 
(19H6).  When  disb.r-.e.-.,  •Ufr<-  f-ir.c.-,  will  be 
subject  to  the  si>n;e  ii-r!itr.;iiins  and  repcrtirj; 
requirements  as  all  other  crude  oil  monies 
received  by  the  st.ates  under  the  Stripper 
Weil  Settlement  Agrw^rient. 

It  Is  Therefore  Oniered  That: 

(1)  .Applications  foi  Kefund  from  the  funds 
remitted  by  J.R.  Cone  pursuant  to  the  Consent 
Order  finalized  betwi-in  JR.  Cone  and  the 


Department  of  Energy  on  May  14, 1993.  may 
now  be  filad. 

(2)  All  .Applications  submined  pursuant  to 
paragraph  (1)  must  be  filed  in  duplicate  and 
postmarked  no  later  than  June  30,  1994. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Ofi'ire  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller  of  the  Department  of  Energy 
shall  take  ali  s^e_;>s  nece.ssary  to  t.'-ansfer 
SolO.OOO  and  ail  interest  accrued  from  the 
Cxine  subaccount  (.Account  No.  576C0O20fiZ) 
pursuant  to  Paragraphs  (4;,  (51.  and  !5)  of  this 
DeiJision. 

(4)  The  Dir-^tor  of  Special  .Accounts  and 
IVvr^iil  shall  transfer  S244,OC'0  (plus  interest) 
of  the  funds  obtained  pursuant  to  Paragraph 
(3)  above  into  the  subaccount  denominated 
"Crude  Trecking-  States,"  Number 
9WDOE003VV. 

(5)  The  Director  of  Special  Accounts  and 
Pav-oll  shall  transfer  .SJ44.000  (plus  interest) 
of  the  funds  obtained  pursuant  to  Pdragraph 
(3)  above  irt'.i  the  subaci  ount  denominated 
"C.nide  Tr8ck;ng-  Federal,"  .Suciber 

9oyi)OECKj:v.'. 

(61  The  Di.'ectur  of  Sppcial  .■\rcounts  s-d 
Pa\Toli  stilili  transfer  S122.0;)0  (plus  in:i'rest) 
of  ttie  funds  obtained  pursuant  to  Paragrnph 
(3)  above  irio  the  subaccount  doncminatf-d 
"C.njde  Trucking-  Claimants  4,"  Number 
99'"^DOECI0Z. 

Da'ed  .April  5.  1S94 
George  B,  Breznay, 

D;rec((-ir,  Office  o'Hfnnnjis  and  Appeals. 
[FR  Doc.  94-8755  F;'.-d  4-11-94;  84'  am] 
BILUNG  COtE  64Sa-C1-P 


Determination  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Dep,irti:-.ent  of  ^Innrsy  (DOE). 
ACTION:  Notice. 


SUMMARY:  DOE  anr.oiinr.t.-s  thr,t  pursuant 
to  10  a  P  600  7n.')i2].  it  intends  to 
awarci  on  a  noncompotiti-.e  basis  a 
cooperative  agreement  to  Pen  Kom,  Inc. 
The  cooporative  agrtenirnt  i.s  a 
continuation  of  work  uncier  a  former 
DOE  cooporalive.  a^retriienl  and  will 
support  clevolopnient  of  th-J  active 
Ultrasonic  spectroscopy  fjr  shape 
characterization  efforts  which  began  in 
1991  as  i  part  of  the  PSD  senscr  project. 
DOE  support  is  esiirriatcu  at  .S15U.GO0 
for  a  tvvcjjve  month  pericd 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  F.  S.'hczvnski.  DCK  Projec:t 
Manager,  Office  c.'f  Conservation  Energy, 
li  -S.  Department  of  Enorgv,  Washington, 
DC:  2058:").  (202)  583-187a. 

SUPPLEMENTARY  INFORMATION:  The 
anticipated  oi,i,x:tices  to  be  achieved 
include  the  following: 

— Devclopujeiit  of  methodolo.^y  to 
infer  shape  characteristics  using 
ultrasonic  response  measured  under 
various  imposed  Row  fields; 


— Design  and  fabrication  of  an  R&D 
prototype  slurry  characterization 
Chamber  (SCC);  and 

— Valuation  of  key  concepts  using 
model  systems  (specially  prepared  clays 
with  controlled  shape  variations)  in  the 
laboratory-  and  experimental  evaluation 
of  proposed  techniques  for  monitoring 
delamination  of  kaolin  will  be 
conducted  to  identify  practical 
limitations. 

The  probability  of  success  is  high 
because  of  Pen  Kern's  experience  and 
continued  work  with  R&D  in  the  field  of 
colloids.  Since  the  development  of  the 
new  PSD  sensor  prototype,  development 
of  a  new  PSD  sensor  based  on 
ultrasound  has  been  reported  in  Europe. 
Preliminary  market  exploration  of  tho 
conDinertial  PSD  instrument  was 
conducted  at  the  1992  Pen  Kem  User's 
forum  ill  Paris  in  November  1992. 

Accomplishments  during  the  initial 
phase  of  the  project  indicate  that  Pen 
Kem  will  successfully  achieve  these 
objectives  with  continued  DOE  funding 
and  that  competition  for  support  would 
result  in  considerable  delay  in  achieving 
some  of  the  results  anticipated  during 
the  upcoming  phase  of  the  project  as 
well  as  inhibit  the  objectives  of  the 
Office  of  Conservation  Energy.  Award  is 
therefore  restricted  to  Pen  Kem,  Inc. 

Issued  in  Oak  Ridge,  Tennessee  on  March 
30,  1094 

Peter  D.  Dayton, 

Dirfctor.  Prncurem'-nt  and  Contracts  Division, 
Oak  Ridge  Field  Office. 

[FR  Doc.  94-JJ746  Filed  4-11-94;  8.45  ami 
BILLING  CODE  6*5<M)1-M 


Waatherization  Assistance  Program 
(WAP);  Region  Vil  WAP  Conference; 
Notice  of  Availability  of  Funding 

AGENCY:  DepMUtment  of  Energy. 

ACTION:  Notice  of  availability  of  funding. 

SUMMARY:  This  document  announces  the 
issuance  of  a  Program  Solicitation  No. 
DE-FG47-94R701317  by  the 
Department  of  Energy.  Kansas  City 
Support  OITice  (KCSO).  The  solicitation 
iin  ites  the  grant  application  from  State 
W.AP  grantees  located  in  Federal  Region 
\n  (Iowa.  Kansas,  Missouri  &  Nebraska) 
fur  hmding  of  a  regional  conference  in 
suppcjrl  of  the  W.AP. 

ADDRESSES:  Department  of  Energy, 
Kansas  City  Support  Office,  911  Walnut, 
14th  Floor,  Kansas  City.  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  A.  King.  Grants  Management 
Division.  (816)  426-3816;  Patrick  G. 
Lana,  Grants  Management  Division 
(816)  426-^779. 
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I.  Background 

The  U.S.  Department  of  Energy — 
Kansas  City  Support  Office  (KCSO)  is 
making  funds  available  as  part  of  its 
Weatherization  Assistance  Program 
(WAP)  Training  and  Technical 
Assistance  (T&TA)  Program. 

II.  Eligible  Grantees 

Eligible  grantees  are  the  WAP  state 
grantees  located  in  the  area  serviced  by 
the  DOE-KCSO  (Iowa,  Kansas,  Missouri 
&  Nebraska). 

III.  Eligible  Activities 

The  grant  issued  pursuant  to  this 
Notice  is  hmited  to  the  Region  VII 
Weatherization  Assistance  Program 
Conference. 

Application  Procedures 

The  Program  Solicitation  and  Grant 
Apphcations  have  been  provided  to 
each  state  WAP  grantee  in  the  KCSO 
area  and  must  be  received  no  later  than 
April  30,  1994.  Application  content  and 
evaluation  criteria  are  set  forth  in  the 
Program  Solicitation. 

It  is  anticipated  that  the  grant  award 
will  be  issued  by  July  1,  1994. 

Issued  in  Chicago,  Illinois  on  March  21. 
1994. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
Administration. 

(FR  Doc.  94-8745  Filed  4-1-1-94.  8:45  am) 
BILUNG  CODE  M50-01-M 


Financial  Assistance:  Weirton  Steel 
Corporation 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  1 0 
CFR  600.7(b)(2)(i)(A)  it  plans  to 
negotiate  a  renewal  award  to 
Cooperative  Agreement  DE-FC07- 
92ID13162  with  Weirton  Steel 
Corporation,  Weirton,  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Hallum,  Contract  Specialist. 
(208)  52&-5545:  U.S.  Department  of 
Energy,  850  Energy  Drive,  MS  1221. 
Idaho  Falls,  ID  83401-1563. 

SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  project  is  to  develop  a 
material  marking  and  tracking  system 
and  a  process  planning  and  scheduling 
system  suitable  for  use  in  a  steel  plant. 
These  systems  are  part  of  a  larger  effort 
to  provide  a  comprehensive  Integrated 
Manufacturing  Information  System 
(IMIS).  The  renewal  award  will 
continue  with  Phase  II  tasks.  DOE  has 


no  recent,  current,  or  planned 
solicitations  under  which  this  proposal 
would  be  eligible.  The  activity  to  be 
funded  is  necessary  to  the  satisfactory 
continuation  of  an  activity  currently 
funded  by  DOE  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  project. 
Anticipated  project  benefits  include 
energy  savings,  economic  benefits,  and 
environmental  enhancement.  The 
renewal  award  will  be  for  two  years  at 
a  total  estimated  cost  of  $9,137,433  per 
year.  Weirton  must  cost  share  at  least 
50%  of  the  project  costs  and  DOE 
obligations  will  not  exceed  amounts 
authorized  for  this  project.  DOE  has 
$2,912,000  available  for  FY  94  and 
e.xpects  a  similar  amount  for  FY  95. 
Statutory  authority  for  this  award  is 
Public  Law  93-577,  Federal  Non- 
Nuclear  Energy  Research  and 
Development  Act  of  1974.  The  Federal 
Domestic  Catalog  Number  is  81.078. 

Dated:  March  28,  1994. 
Michael  K.  Barrett, 
Acting  Dirpctor.  Procurement  Services 
Division. 

[FR  Doc.  94-8747  Filed  4-11-94.  8  45  am) 
BILUNG  CX)OE  54M-0t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tECAO-CD-94-0671;  FRL-4862-4] 

Air  Quality  Criteria  for  Particulate 
Matter 

AGENCY:  Environmental  Protection 

Agency. 

ACTKDN:  Call  for  information. 

SUMMARY:  The  Envirormientai  Criteria 
and  Assessment  Office  of  Health  and 
Er.vironmental  Assessment,  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
is  undertaking  to  update  and  revise, 
where  appropriate,  EPA's  air  quality 
criteria  for  particulate  matter  (PM)  ' 
under  sections  108  and  109  of  the  Clean 
Air  Act. 

Since  completion  of  the  1982  criteria 
document  for  particulate  matter  and 
sulfur  oxides  (and  its  1936  addendum), 
EPA  has  continued  to  follow  the 
scientific  literature  and  compile 
information  that  may  be  relevant  to  a 
review  of  the  National  Ambient  Air 
Quality  Standards  for  PM.  Interested 
parties  are  invited  to  assist  EPA  in 
developing  and  refining  its  scientific 
information  base  to  help  ensure  that  all 
relevant  information  is  considered  in 
updating  the  air  qualify  criteria  for  PM. 
Identification  of  new  information  in  the 
following  areas  will  be  particularly 


useful:  Effects  of  exposure  on  laboratory 
animals  and  humans;  effects  on 
vegetation,  agroecosystems  (crops),  and 
natural  ecosystems;  effects  on 
nonbiological  materials;  effects  on 
global  climate;  chemistry  and  physics: 
sources  and  emissions;  analytical 
methodology;  transformation  and 
transport  in  the  environment;  and 
ambient  concentrations. 

To  be  considered  for  inclusion  in  the 
criteria  document,  submitted 
information  should  have  been 
published,  accepted  for  pubhcation.  or 
presented  at  a  public  scientific  meeting. 
DATES:  All  communications  and 
information  should  be  submitted  by 
June  30.  1994,  and  addressed  to  the 
Project  Manager  for  PM,  Environmental 
Criteria  and  Assessment  office  (MD-52). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  2771 1 . 

Dated:  April  5,  1994. 

Gary  J.  Foley. 

Acting  AssL':tont  Admintstrator  for  Research 
and  Development. 

|FR  Doc.  94-8736  Filed  4-1 1-94   8  45  am) 
BJLLING  CODE  6S«0-S0-M 


[OPPTS-140219;  FRL -4783-8] 

Access  to  Confklentlai  Business 
Information  by  Garcia  Consulting,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Garcia  Consulting,  Inc.  (GCI) 
of  Arlington,  Virginia  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4.  5,  6,  7,  and  12 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  mav  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EP.A  will  occur  no  sooner 
than  April  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC  20460.  (202)  554-1404. 
TDD:  (202)554-0551. 
SUPPLEMENTARY  INFORMATION:  Undrr 
contract  number  68-D4-0007, 
contractor  Garcia  Consulting,  Inc.  (GCI) 
of  2361  Jefferson  Da\-is  Highway,  Suite 
906,  Arlington,  VA  will  assist  the  Offite 
of  Pollution  Prevention  and  Toxics 
(OPPT)  in  processing  exfiort  notices 
submitted  under  section  12(b)  of  TSCA 
and  issuing  notification  letters  to  foreign 
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governments.  In  accordance  with  40 
CFR  2.306(j),  EPA  has  determined  that 
under  EPA  contract  number  68-D4- 
0007,  GCI  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4,  5.  6, 
7.  and  12  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  Access  is  required  for 
sections  4,  5,  6,  and  7  of  TSCA  in 
addition  to  section  12  because  certain 
regulatory  actions  under  those  sections 
trigger  section  12  export  notices.  GCI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
section  12  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
section  12  of  TSCA  that  EPA  may 
provide  GCI  access  to  these  CBI 
materials  on  a  need-to-know  basis  only- 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  at  GCI's  Technical 
Assistance  Information  Service  (TAISj 
office.  Waterside  Mall,  Garage  Level, 
401  M  St.,  SW.,  Washington.  DC  20460. 

Before  access  to  TSCA  CBI  is 
authorized  at  GCI's  TAIS  office  site, 
EPA  will  approve  GCI's  security 
certification  statement,  perform  the 
required  inspection  of  its  facility,  and 
ensure  that  Lhe  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials,  GCI  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  until 
September  30,  1998. 

GCI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
conndenlial  business  information. 
Dated  April  6.  1994. 

George  A.  Bonina, 

Acting  Director,  Information  Managemt-nt 
Division.  Off  ice  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  94-8730  Filed  4-11-94:  8;45  cm] 

BltUNG  CODE  65eO-«Or^ 


[FRL-4863-1] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meetings. 


summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  is  announcing  a  series  of  meetings 
of  committees  of  the  Grand  Canyon 
Visibility  Transport  Commission 
(Commission).  "The  Commission  was 
established  bv  EPA  on  November  13, 
1991  (see  56  FR  57522.  November  12, 
1991).  These  meetings  are  not  subject  to 
provisions  of  the  Federal  Advisor}' 
Committee  Act.  Public  Law  92^63,  as 
amended. 

DATES:  The  meetings  will  be  held  as 
follows: 

Alternatives  Assessment  Committee — 
Monday  through  Wednesday,  April  18 
to  20,  1994,  beginning  at  8:30  am. 

Aerosol  and  Visibility 
Subcommittee — Wednesday,  April  20, 
1994.  beginning  at  1:00  pm. 

Modeling  Subcommittee — Thursday, 
April  21,  1994,  beginning  at  8  am. 

Meteorology  Subcommittee — 
Thursday,  April  21.  1994,  beginning  at 
10:30  am. 

Emissions  Subcommittee — Friday. 
April  22,  1994.  beginning  at  8:30  am. 
ADDRESSES:  The  Alternatives 
Assessment  Committee  will  be  held  at 
600  17th  Street.  Suite  180n,  North 
Tower,  Denver.  Colorado. 

Ail  fcur  subcommittee  meetings  will 
be  held  at  the  Desert  Research  Institute, 
755  East  Flamingo  Road.  Las  Vegas, 
Nevada. 

POR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Learv',  Project  Mana^;er  for  the 
Grand  Canyon  Visibility  Transport 
Com.mission,  Western  Governors' 
Association,  600  17th  Street,  Suite  1705, 
'  South  Tower,  Denver.  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

SUPPLEMENTARY  INFORMATION:  The  first 
meeting  will  be  the  Commission's 
Alternative  Assessment  Committee.  The 
purpose  of  the  meeting  will  be  the 
finalization  of  a  request  for  proposals 
(RFF)  to  be  issued  to  perform  the  overall 
assessment  of  the  emission  management 
options  and  scenarios.  The  meeting  will 
be  closed  to  the  general  public.  This 
action  is  being  taken  to  ensure  that 
potential  bidders  on  the  assessment  are 
not  givien  an  unfair  advantage  by 
attending  this  meeting.  A  bidders 
conference  will  be  held  at  a  later  date 
as  part  of  the  RFP  process  to  ensure 
bidders  ha\  c  an  opportunity  to  gain  a 
full  understanding  of  the  assessment 
needs. 

The  second  set  of  meetings  will  be  the 
Commission's  Aerosol  and  Visibility, 
Modeling,  Meteorology,  and  Emissions 
Subcommittees.  The  Aerosol  and 
Visibility  Sibcomm.ittee  mriin  agenda 
items  will  be  to  establish  the  bounds  of 


natural  background  visibility 
distributions  in  the  transport  region, 
and  update  other  work  plan  tasks.  The 
Modeling  Subcommittee's  agenda  will 
focus  on  reviewing  proposed  modeling 
protocols.  The  Meteorology 
Subcommittee's  primai-y  agenda  items 
will  be  to  compare  back-trajectory 
model  results  and  to  develop  a  synoptic 
characterization  for  the  years  1982—1992 
for  the  Grand  Canyon  region.  The 
Emissions  Subcom.mittee,  finally,  will 
focus  on  approving  the  1990  emissions 
inventory,  and  work  on  micro  and 
future  base  inventories.  The 
subcom.mittee  meetings  are  open  to  the 
public. 

Dated:  April  5,  1994. 

Felicia  Marcus, 

Rt'gicnnl  Ad.Ttinistrator.  Environmt'ntal 
Protection  Agency,  Region  9. 

[PR  Doc.  94-8849  Filed  4-11-94;  8:45  am) 
BILUNG  CODE  6S«0-60-P 

[OPPTS-1 40221;  FRL-4776-3] 

Temporary  Closing  and  Relocation  of 
TSCA  Nonconfidential  Information 
Center 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  issuing  ihis  notice  to 
announce  that  the  Toxic  Substances 
Control  Act  (TSCA)  Nonconfidential 
Information  Center  (NCIC),  also  known 
as,  the  TSCA  Public  Docket  Office,  will 
bn  closed  from  April  14  through  24, 
1994.  and  will  reopen  in  a  new  location, 
en  .'Kpril  25,  1994.  The  hours  of 
operation  and  telephone  number  will 
remain  the  same. 

DATES:  TSCA  NCIC  will  be  closed  from 
April  14  through  April  24,  1994.  and 
will  reopen  on  April  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Kazon,  Director.  TSCA 
En\ironmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  To.xics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551.  In  case  of 
emergency:  Juanita  Geer  o:  Anthony 
Cheatham  (202-260-1532). 
SUPPLEMENTARY  INFORMATION:  On  April 
14,  1994,  the  TSCA  NCIC  will  close.  It 
will  reopen  on  April  25, 1994,  at  EPA 
Headquarters  in  a  new  location:  Rm.  B- 
607,  Northeast  Mall,  401  M  St..  SW., 
Washington,  DC  20460.  The  hours  of 
operation,  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays 
and  the  telephone  number  (260-7099), 
will  remain  the  same  at  the  new 


location.  In  addition,  a  fax  number  will 
be  available  in  mid-June. 

List  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  April  8.  1994. 

Frank  V.  Caesar, 

Acting  Director.  Information  Manogrment 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IrR  Doc.  94-88eO  Fijtd  4-11-94;  8  45  am] 
EILLING  CODE  e560-5<>-F 
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[FRL-4862-2] 

Notice  of  Final  Decisions  by  the 
Environmental  Protection  Agency 
(EPA)  on  the  Lists  of  Sources 
Identified  by  the  States  of  Alaska, 
Oreqor..  snd  Washington,  Under 
Section  3C4{!)  of  ttie  Clean  Water  Act 
as  Amended  by  the  Water  Quality  Act 
of  1987;  Withdrawal  of  Notice 
Published  on  January  31, 1994 

AGENCY:  United  States  Environmt-ntal 
Protection  Agency  (EPA).  Region  10. 
ACTION:  Public  notice:  '.vithdrawal. 

SUMMARY:  On  Jr3nuary  31.  1994  (59  FR 
4281).  EPA  published  a  Clean  Water  Art 
public  notice.  This  notice  was 
published  as  the  result  of  an 
administrative  error.  It  was  substantially 
identical  to  a  notice  published  in  the 
Federal  Register  on  September  28,  1993 
(58  FR  50548).  EPA  did  not  intend  to 
provide  a  second  public  notice  and 
comment  period.  Therefore,  EPA  is 
withdrawing  the  notice  published  on 
January  31.  1994. 

Dated:  March  22.  1994. 
Jack  H.  Gakstatter, 
Chief.  Surface  Water  Branch. 
(FR  Doc.  94-8738  Filed  4-11-94;  8:45  am] 
BILLING  CODE  «e60-S<M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Executive  Resources  and  Performance 
Review  Board;  Appointment  of 
Members 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L,  95-454), 
Chairman  Reed  E.  Hundt  appointed  the 
following  executives  to  the  Executive 
Resources  and  Performance  Review 
Board: 

Andrew  S.  Fishel 
Ralph  Haller 
Roy  J.  Stewart 
Robert  M.  Pepper 
William  E.  Kennard 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretarv. 

jFR  Doc.  94-8696  Filed  4-11-94:  8  45  am) 

BILLING  CODE  8712-01-M 

FEDERAL  RESERVE  SYSTEM 

Kaharudin  Latief;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  u.ider  the  Change  in  Bank. 
Control  Act  (12  U  S.C.  1817(1))  and  § 
225.41  of  th?  Board's  Regulation  Y  (12 
CFR  225.41 )  to  acqi^ire  a  baak  or  bank 
holding  company.  The  factors  that  are 
cunsidtjrod  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  A-\  (12 
l.'.S.C.  lai-CiK?)). 

Tlie  notice  is  available  :'or  iir.niediste 
insprrtion  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  procrssing.  it  will  also  be 
av;iildh!e  for  inspection  at  the  offices  of 
the  Bo.ird  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  B^mk  indicated 
fur  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  Mav  2.  1994. 

A.  Federal  Reserve  Bant  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bar.k  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Kaharuiin  Latief.  Jakart.?, 
Indonesia;  to  acquire  33.3  percent  of  the 
voting  shares  of  Bank  of  San  Francisco 
Company  Holding  Company.  San 
Francisco.  California,  and  thereby 
acquire  Bank  of  San  Francisco,  San 
Francisco,  California. 

Board  of  Governors  of  the  F.-deral  Reserve 
System.  April  6.  10-)4 
Jennifer  J.  Johnson, 

Associate  Secretary-  of  the  Board. 

|FR  Doc.  94  8700  Filed  4-n-94.  9  45  am] 

Billing  code  82i(H)i-f 


Norwest  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holtling 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 


§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  (he  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225  25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  cf  the  Board  of 
Go\'emors.  Interested  persons  mav 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increaspd 
competition,  or  gains  in  efficiency,  th:;t 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsou.nd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
rci.bons  a  written  presentation  would 
not  "iutfice  in  lieu  of  a  hearing, 
ido".t.f\ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evide:;  e  that  would  be  presented  at  a 
hf  sr::  g,  and  indicating  how  the  party 
co::;::  •  .iting  would  be  aggrieved  by 
approval  of  the  proposal. 

f  o:nri,ents  regarding  the  application 
musi  (...•  leccived  at  the  Reser\'e  Bank 
ind;;  ated  or  the  offices  of  the  Board  of 
C'joxe'-.   TK  :,ot  later  than  May  6,  1994. 

A.  1  ederal  Reserve  Bank  of 
Minnfc.ipoHs  (Jam^s  M.  Lyon,  Vice 
Pi^'^.fi'-rM  250  Marquette  Avenue. 
M;i-,np  po'is.  Minnesota  55480: 

J.  \'cn\pst  Corporation,  Minneapolis, 
Miiinesfi;  1,  to  merge  with  LaPorte 
B^i.c'i'p.  Hammond.  Indiana,  and 
therebv  !;;directly  acquire  LaPorte  Bank 
and  Trust  Company.  LaPorte,  Indiana. 

In  connection  with  this  application. 
Appiicanf  has  also  applied  to  acquire 
the  discount  brokerage  business  of 
LaPorte  Bancorp,  Hammond,  Indiana, 
anvi  thereby  engage  in  hill-service 
brokerage,  government  securities,  and 
limited  underwriting  activities  as 
authorized  under  §§  225.25(b)(15)  and 
(b)(16)  of  the  Board's  Regulation  Y  and 
the  Board  Order  at  76  Federal  Reserve 
Bulletin  79  (1990). 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  6,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-8701  Filed  4-11-94;  8:45  am] 
BtLUNG  CODE  621fr«1-F 


USBancorp,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Resen-e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing.  identif>-ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  6, 
19S4. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  USBancorp,  Inc.,  Johnsto\%'n, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  Johnstown  Savings 
Bank,  Johnstown,  Pennsylvania. 

B.  Federal  Reser\e  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Central  Shares.  Inc.,  Lebanon. 
Missouri;  to  acquire  at  least  45.3  percent 
of  the  voting  shares  of  Security 
Bancshares  of  Pulaski  County,  St. 
Robert,  Missouri,  and  thereby  indirectly 
acquire  Security  Bank  of  Pulaski 
County,  St.  Robert.  Missouri. 

2.  Security  Bancshares  of  Pulaski 
County,  Inc.,  St.  Robert,  Missouri,  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Security  Bank  of  Pulaski 
County,  Inc..  St.  Robert,  Missoiu'i. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  6.  1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-8702  Filed  4-11-94;  8:45  am] 
BILLINQ  CODE  6210-01 -F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  tfie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by' Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 

Transactions  Granted  Early 
Termination  Between:  032194  and 
040194 


Name  of  acquiring 
person;  Name  of  ac- 
quired person;  Narrie 

of  acquired  entity 


Liberty  Healttx^re 
System,  Inc 

UniHaattti  America 

Meadowlands  Hos- 
pital Medical  Cen- 
ter 

J.  Gecrge  Harris 

Mariner  Health 
Group,  Inc. 

Mariner  Health 
Group,  Inc. 

Mariner  Health 
Group,  Inc  

Pinnacle  Care  Cor- 
poration 

Pinnacle  Care  Cor- 
poration 

Arch  Petroleum  Inc  .. 

Chevron  Corporation 

Chevron  U.S.A.  Inc. 

Microeoft  Corporation 


PMN  No. 


94-C111 


94-0832 


94-3385 

94-0933 
94-0963 


Date  ter- 
minated 


03/21. '94 


03/21 '94 


03/21/94 

03/21/94 
03/21/94 


Name  of  acquiring 
person;  Name  of  ac- 
quired person;  Name 

of  acquired  entity 


SOFTIMAGE  Inc. 

SOFTIMAGE  Inc. 

Anr.oco  Corporation  .. 

Jerral  Wayne  Jones 

JMC  Exploration.  Inc. 

Questar  Corporation  . 

Union  Pacific  Cor- 
poration 

Amax  Oil  &  Gas,  Inc. 

Ulster  Petroleums 
Limited  „ 

Jerral  W.  Jones 

ArVoma  Production 
Company  of  Can- 
ada Inc. 

H.  B.  Fuller  Company 

Koch  Industries,  Inc. 

Koch  Protective 
Treatments,  Inc. 

U.S.  Can  Corporation 

CSS  Industries,  Inc. 

Elhsco  Inc. 

Jacobs  Management 
Corporation  

U  Holdings  Corp. 

Genmar  Holdings, 
Inc. 

IJ  Holdings  Corp  

Jacobs  Management 
Corporation 

Miramar  Marine  Cor- 
poration 

Institute  of  the  Sis- 
ters of  Mercy 

St.  Luke's  Health 
Systems,  Inc. 

St.  Luke's  Health 
Systems,  Inc. 

St.  Luke's  Health 
Services  Corpora- 
tion   

Institute  of  the  Sis- 
ters of  Mercy 

Misericordia  Health 
Systems.  Inc. 

Union  Pacific  Cor- 
poration   

Cyprus  .Amax  Min- 
erals Company 

Amax  Oil  &  Gas  Inc. 

Matsushita  Electrical 
Industrial  Co.,  Ltd  . 

Brian  Fargo 

Intei-play  Products. 
Inc. 

United  Healthcare 
Corporation  

Complete  Health 
Services,  Inc. 

Complete  Health 
Services,  Inc. 

Eugene  P.  Conese. 
Sr  

Sequa  Corporation 

Chromalloy  Gas  Tur- 
bine Corporation/ 
Gas  Turbine  Test 
Philip  F.  Anschutz  .... 


PMN  No. 


94-0967 


94-0970 


94-1010 


94-0865 


94-0910 


94-0925 


94-0926 


94-1019 


Date  ter- 
minated 


03/21/94 


03/21/94 


03/21/94 


03/22/94 


03/22'94 


03/22/94 


03/22/94 


94-1020 


94-0965 


94-0904 


94-0950 


94-0986 


94-0998 


03/22/94 


03/22/94 


03/23/94 


03/24/94 


03/24«'94 


03/24/94 


03/24/94 
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Name  of  acquiring 
person;  Name  of  ac- 
quired person;  Name 

of  acquired  entity 

MCI  Ck>mmunications 
Corporation 

Qwest  Communica- 
tions Inc. 

Atlantic  Equity  Part- 
ners, L.P  

Irving  A.  Rubin 

CPI  Plastics,  Inc. 

Texaco  Ino 

Timan  Pechora  Conv 
pany  L.L.C. 

Timan  Pechora  Com- 
pany L.L.C. 

Barry  A.  Ackerley  

WCC  AssDciatss, 
L.P. 

Cook  Intel  Radio 
Part.,  LP.  a  Cook 
Iniet  Radio  License 

Barry  A.  Aci'e'ley  

CcDk  Inlet  Region, 
Inc. 

Cook  Inici  Radio 
ParlMership,  L.P.  & 
Cock  Iniet  Radio 

Rayonier  Inc  

Big  Sky  Lumber 
Company 

Big  Sky  Lumber 
Company 

First  Security  Cor- 
poration   

KCM  Acquisition 
Con^pany  L.P. 

Cross  Land  Mortgage 
Acquisition  Cor- 
poration 

General  Electric 
Company  

Keystone  Holdings 
Partners,  L.P. 

American  Savings 
Bank,  F.A. 

Geotlrey  P.  Jurick  .... 

Ennerson  Radio  Corp. 

Emerson  Radio  Corp. 

Honzon  Capital  Part- 
ners I  Limited  Part- 
nership   

Pet  Incorporated 

Orval  Kent  Food 
Company,  Inc. 

Louis  A.  Farris,  Jr 

Fingerhut  Compa- 
nies, Inc. 

Figi's  Irx;. 

USIF,  Real  Estate  .... 

Tri-State  Inns,  Inc. 

Tri-State  Inns,  Inc. 

Paul  F.  Wallace 

Tri-State  Inns,  Inc. 

Tri-State  Inns,  Inc. 

Newgen  AG 

Willy  R.  Strothotte 

Ravenswood  Al»>- 
minum  Corporation 

Heatthtrust,  Inc.— 
The  Hospital  Com- 
pany   


PMN  No. 


94-1003 


94-0570 


94-'2:-'36 


S4-cs-;o 


S4-G997 


94-1005 


94-1008 

94-1009 

94-1011 

94-1013 

94-1016 
94-1017 
94-1021 


94-0928 


Date  ter- 
minated 


03/24/94 


C3'25.'S4 


03- 25  •54 


03 '25/94 


03.25'94 


03  25 '94 


03-25  94 


03  ■25,94 


03/25,'94 


03/25,94 


03,25/94 


03/25,'94 


03/25/94 


Name  of  acquiring 
person;  Name  of  ac- 
quired person;  Name 

of  acquired  entity 


03/28/94 


Nashville  Memorial 
Health  Systems, 
Inc. 

Nashville  Menx)rial 
Hospital,  Inc. 

SUPERVALU  Inc 

Wetterau  Properties 

l"C. 

Wetterau  Properties 
Inc. 

Inler-Community 
Hearth  Services, 
inc  

Queen  of  the  Valley 
Health  Services 

Queen  of  the  Vaiiey 
Hearth  Services 

Century  Communica- 
tions Corp  

A  Leon  Capel 

Cajun  Cellular,  Inc. 

ITT  Corporation  

Foste'-land  Holdings 
Corporation 

MLH  Investors  Cor- 
poration 

Compagnie  de  S3,rt- 
Gobain  

Howard  N.  Clark 

Claris  Unrted  Cor- 
poration 

Cabot  Oil  &  Gas  Cor- 
poration   

Washington  Energy 
Company 

Washington  Energy 
Resources  Com- 
pany 

Washington  Energy 
Company  

Cabot  Oil  &  Gas  Cor- 
poration 

Catot  Oil  &  Gas  Cor- 
poration 

Exxon  Corporation  ... 

Timan  Pechora  Com- 
pany L.L.C. 

Timan  Pechora  Conv 
pany  L.L.C. 

Flair  Corporation  

American  Filtrona 
Corporation 

Dollinger  Corporation 

Rohm  and  Haas 
Company  

Monsanto  Company 

Monsanto  Company 

Koninkiijke  Ahold  nv  . 

Promodes  S.A. 

Pramer,  Inc. 

General  Motors  Cor- 
poration   

Morgan  Stanley  Real 
Estate  Fund,  L.P. 

Red  Roof  Inns,  Inc. 

Ronald  O.  Perelman 

Jerold  B.  Kretsch 

Santwrn  Manufactur- 
ing Company 

Consolidated  Stores 
Corporation  


PMN  No. 


Date  ter- 
minated 


94-0932 


94-0949 


S4-0959 
94-1039 


54-0937 


64-0992 


94-0993 


94-1007 


94-0971 


94-0984 


94-1029 


94-0787 


94-1031 


94-1032 


03,'28,'94 


03/28/94 
C3'28;'94 


03  29  94 


03/3C'94 


03/30/94 


00/30.'94 


03.'31-'94 


03/31/94 


03/31/94 


04,'01/94 


04/01/94 


04/01/94 


0328,'94 


Name  of  acquiring  ~ 

person;  Name  of  ac- 

PMN No. 

Date  ter- 

quired person;  Name 

minated 

of  acquired  entity 

Value  Merchants, 

Inc. 

Value  Merchants, 

Inc. 

Levitz  Furniture  In- 

corporated   

94-1042 

04  01-94 

John  M.  Smyth  Con> 

pany 

John  M.  Smy1h  Com- 

pany 

1  Blackstone  Capital 

1      Partners  L.P 

94-1046 

04, C"  <i4 

Edward  J.  DeBartolo 

DeBartoio  Realty 

Corporatton 

Salomon  Inc  

94-1049 

04  01-94 

Brencrott  Limited 

J.H.  Rayr>er  (Cocoa) 

Limrted  &  Lonray 

(Cocoa)  Inc. 

Rogosin  Enterprises 

Limited  

94-1 D50 

0^  0-,  •c<4 

Pirelli  S.p.A. 

Richmond  Convert- 

ers, Inc. 

Stewart  A.  Resnick 

and  Lynca  Rae 

Resnick  

94-1053 

C4  0'  '9^ 

Stewajl  A.  Resntck 

and  Lynda  Rae 

Resnick 

Franklin  Mint  Com- 

pany {General 

Partnership) 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trad-^ 
Commission.  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580.  (202)  32'S- 
3100. 

B}  Direction  of  the  Conrr.is;;o:i 
Donald  .S.  Clark, 

Secntary: 

[PR  Doc.  94-87.J2  Filed  4-11-94.  a. 45  ^-j 

BILLING  CODE  e7S0-01-M 

[File  No.  941  0038] 

Martin  Marietta  Corporation;  Proposed 
Consent  Agreement  With  Analysts  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit 
Martin  Marietta,  a  Maryland-based 
corporation,  to  acquire  General 
E>ynamics  Corporation's  Space  Systeir.s 
Division  and  would  prohibit,  among 
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other  things,  the  respondent's 
Expendable  Launch  Vehicle  (ELV) 
division  horn  disclosing  to  its  satellite 
division  any  non-public  information 
that  its  ELV  division  receives  from  a 
satellite  manufacturer,  and  would 
require  the  respondent  to  give  a  copy  of 
the  final  consent  order  to  U.S.  satellite 
owners  or  manufacturers  before 
obtaining  any  non-public  information 
from  them. 

DATES:  Comments  must  be  received  on 
or  before  June  13,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  N\V., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester,  FTC/S-2224, 
Washington,  DC  20580.  (202)  326-2G82. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  liie  Commission  and  vxtH 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  acquisition  by 
Martin  Marietta  Corporation  ("Martin 
Marietta"),  of  certain  assets  of  the  Space 
Systems  Division  of  General  Dynamics 
Corporatif  n  ("General  Dynamics"),  and 
it  now  api  earing  that  Martin  Marietta, 
hereinafte-  sometimes  referred  to  as 
proposed  .  espondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
refrain  fix»m  certain  acts  and  to  provide 
for  other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorneys,  and 
counsel  for  Hie  Commission  tliat: 

1.  Proposed  respondent  Maitin 
Marietta  is  a  corporation,  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Maryland,  with  its  office  and  principal 
place  of  business  located  at  6801 
Rockledge  Drive,  Bethesda,  Maryland 
20817. 

2.  Proposed  respondent  admits  all  the 
juri-idictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 


3.  Proposed  respondent  waives:  a. 
Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding.  Provided,  however,  if,  prior 
to  the  date  the  Commission  issues  its 
complaint  and  decision,  proposed 
respondent  notifies  the  Commission  in 
writing  that  it  has  abandoned  its 
proposed  acquisition  as  described  in  the 
draft  of  complaint  and  has  withdrawn 
any  related  notifications  filed  pursuant 
to  Section  7A  of  the  Clayton  Act,  as 
amended.  15  U.S.C.  18a',  the 
Commission  will  not  issue  its  complaint 
and  decision. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  lew  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  and  if  proposed 
respondent  has  not  notified  the 
Commission  that  it  has  abandoned  its 
proposed  acquisition  pursuant  to 
paragraph  4  of  this  agreement,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  v.nth  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  refrain 
from  certain  acts  in  disposition  of  the 
proceeding,  and  (2)  make  information 


public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
draft  of  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  That,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Martin  Marietta"  or 
"Respondent"  means  Martin  Marietta 
Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Martin  Marietta, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  "Astronautics"  means  Martin 
Marietta's  Astronautics  Company,  an 
entity  with  its  principal  place  of 
business  at  P.O.  Box  179,  Denver. 
Colorado  80201,  which  is  engaged  in, 
among  other  things,  the  research, 
development,  manufacture  and  sale  of 
Expendable  Launch  Vehicles  and 
Satellites,  as  well  as  its  officers, 
employees,  agents,  divisions, 
subsidiaries,  successors,  and  assigns, 
and  the  officers,  employees  or  agents  of 
Astronautics'  divisions,  subsidiaries, 
successors  and  assigns. 

C.  "Astro  Space"  means  Martin 
Marietta's  Astro  Space  Company,  an 
entity  with  its  principal  place  of 
business  at  P.O.  Box  800,  Princeton, 
New  Jersey  08543-800.  which  is 


principally  engaged  in  the  research, 
development,  manufacture  and  sale  of 
Satellites,  its  officers,  employees, 
agents,  divisions,  subsidiaries, 
successors  and  assigns,  and  the  officers, 
employees  or  agents  of  Astro  Space's 
divisions,  subsidiaries,  successors  and 
assigns. 

D.  "General  Dynamics  "  means 
General  Dynamics  Corporation,  a 
corporation  organized,  existing  and- 
doing  business  under  the  laws  of 
Delaware  with  its  principal  place  of 
business  at  3190  Fairview  Park  Drive, 
Falls  Church,  Virginia  22042-4523. 

E.  "Person"  means  any  natural 
person,  corporate  eatity,  partnership, 
association,  joint  venture,  government 
entity,  trust  or  other  business  or  legal 
entity. 

F.  "Commission"  means  the  Federal 
Trade  Commission. 

G.  "Expendable  Launch  Vehicle' 
means  a  vehicle  that  launches  satellites 
from  the  Earth's  surface  that  is 
consumed  during  the  process  of 
launching  a  Satellite  and  therefore 
cannot  be  launched  more  than  one  tirr.e. 

H.  "Satellite"  means  an  unmanned 
machine  that  is  launched  from  the 
Earth's  surface  for  the  purpose  of 
transmitting  data  back  to  Earth  and 
which  is  designed  either  to  orbit  the 
Earth  or  travel  away  from  the  Earth. 

I.  "Acquisition"  means  the 
acquisition  by  Martin  Mariettri  of 
substantially  all  of  the  assets  relating  to 
General  Dynamics  Corporation  s  Space 
Systems  Division. 

J.  "Non-Public  Information  "  means 
any  information  not  in  the  public 
domain  furnished  by  a  Satellite  owner 
or  manufacturer  to  Astronautics  or 
General  Dynamics  in  their  capacity  as 
providers  of  Expendable  Launch 
Vehicles  and  (a)  if  written  information, 
designated  in  writing  by  the  Satellite 
owner  or  manufacturer  as  proprietary 
information  by  an  appropriate  legend, 
marking,  stamp,  or  positive  written 
identification  on  the  face  thereof,  or  [b] 
if  oral,  visual  or  other  information, 
identified  as  proprietary  infomiation  in 
WTiting  by  the  Satellite  owmer  or 
manufacturer  pnor  to  the  disclosure  or 
within  thirty  (30)  days  after  such 
disclosure.  Non-Public  Information 
shall  not  include  (i)  information  already 
known  to  Martin  Marietta,  (ii) 
information  which  subsequently  falls 
within  the  public  domain  through  no 
violation  of  this  Order  by  Martin 
Marietta,  (iii)  information  which 
subsequently  becomes  known  to  Martin 
Marietta  from  a  third  party  net  in  breach 
of  a  confidential  disclosure  agreement 
vvith  such  SateUite  owner  or 
manufacturer,  or  (iv)  information  after 
six  (6)  years  from  the  date  of  disclosure 
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of  such  Non-Public  information  to 
Martin  Marietta  or  such  other  period  as 
agreed  to  in  writing  by  Martin  Marietta 
and  the  Satellite  owTier  or  manufacturer. 

II 

/{ is  further  ordered  Thai ;  A.  Martin 
Marietta  shall  not,  absent  the  prior 
written  consent  of  the  proprietor  of 
Non-Public  Information,  provide, 
disclose,  or  othenvise  make  available  to 
Astro  Space  any  Non-Public 
Information;  and 

B.  Martin  Marietta  shall  use  any  Non- 
Public  Information  obtained  by 
Astronautics  only  in  Astronautics' 
capacity  as  a  provider  of  Expendable 
Launch  Vehicles,  absent  the  prior 
written  consent  of  the  proprietor  of 
Non-Public  Information. 

Ill 

It  is  further  ordered  That  Martin 
Marietta  shall  deliver  a  copy  of  this 
order  to  any  United  States  Satellite 
owner  or  manufacturer  prior  to  first 
obtaining  any  information  relating  to  the 
owner's  or  manufacturer's  Satellites 
outside  the  public  domain  either  from 
the  Satellite  owner  or  manufacturer  or 
through  the  Acquisition. 

IV 

It  is  further  ordered  That  one  (1)  year 
from,  the  date  this  ord<'r  becomes  final, 
annually  for  the  next  nine  (9)  years  on 
the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  require. 
Respondent  shall  file  a  verified  wTitten 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  compiled  and  is  complying 
with  this  order.  To  the  extent  not 
prohibited  by  United  States  Government 
national  security  requirements. 
Respondent  shall  include  in  its  reports 
information  sufficient  to  identify  all 
United  States  Satellite  owners  or 
manufacturers  with  whom  Respondent 
has  entered  an  agreement  for  the 
rej^earch,  development,  manufacture  or 
sale  of  Expendable  Launch  Vehicles. 


It  is  further  ordered  That  Respondent 
shall  notify  the  Commission  at  least 
thirty  days  prior  to  any  proposed  change 
in  Respondent,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in 
Respondent,  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

VI 

/( is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 


compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege  and 
applicable  United  States  Government 
security  requirements,  upon  written 
request,  and  on  reasonable  notice, 
Respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondent  and  without  restraint  or 
interference  from  it,  to  inter\'iew 
officers,  directors,  or  employees  of 
Respondent,  who  have  counsel  present. 
regarding  such  matters. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 


The  Federal  Trade  Commission 


} 


("Commission")  has  provisionally' 
accepted  an  agreement  containing  a 
proposed  Consent  Order  from  Martin 
Marietta  Corporation  ("Martin 
Marietta"),  under  which  Martin 
Marietta's  satellite  division  would  bo 
prohibited  from  gaining  access  to  anv 
non-public  information  that  Martin 
Marietta's  expendable  launch  vehicle 
division  receives  from  competing 
satellite  producers  in  its  capacity  as  a 
provider  of  launch  vehicli  s. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  lecome  part  of 
the  public  record.  After  sivty  (bO)  da\s. 
the  Commission  will  again  review  the 
agreement  and  the  com-nients  received 
and  will  decide  wheth>^r  it  should 
withdraw  from  the  agrt^ment  or  make 
final  the  agreement's  proposed  Order 

Martin  Marietta  is  a  significant 
competitor  in  the  market  for  the 
manufacture  and  sale  of  satellites.  On 
December  22,  1993,  Martin  Marietta 
agreed  to  acquire  General  D}-namics 
Corporation's  Space  Systems  Division, 
which  manufactures  the  Atlas 
expendable  launch  vehicles.  Following 
this  acquisition,  Martin  Marietta  would 
be  the  only  United  States  supplier  in  the 
market  for  Atlas-class  expendable 
launch  vehicles  as  well  as  a  competitor 
in  the  satellite  market.  The  proposed 
complaint  alleges  that  the  acquisition,  if 
consummated,  would  violate  Section  5 
of  the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  and  Section  7  of 
the  Clayton  Act,  as  amended,  15  US  C. 
18,  because  Martin  Marietta's  sateilite 
division  could  gain  access  to 
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competitively  significant  and  non- 
public information  concerning  other 
satellite  suppliers'  products.  As  a  result, 
the  proposed  acquisition  increases  the 
hkelihood  that  competition  between 
satellite  suppliers  would  decrease  and 
that  advancements  in  satelHte  research, 
innovation,  and  quahty  would  be 
reduced. 

The  proposed  Consent  Order 
prohibits  Martin  Marietta  from 
disclosing  any  non-public  information 
Martin  Marietta  receives  in  its  capacity 
as  a  provider  of  expendable  launch 
vehicles  from  a  satellite  ovv-ner  or 
manufacturer  to  Martin  Marietta's 
satellite  division.  Under  the  proposed 
Order,  Martin  Marietta  may  only  use 
such  information  in  its  cap.icity  as  a 
proyidor  of  expendable  launch  vehicles. 
Non-public  information  is  defined  in 
the  Order  as  any  information  not  in  the 
public  domain  furnished  by  a  satellite 
owner  or  m.anufacturer  to  Martin 
M;u-ietta's  expendable  launch  vehicle 
division  or  General  Dynamics  in  their 
capacity  as  providers  of  expendable 
launch  vehicles  end  designated  as 
proprietary'  information. 

Tne  Commission  anticifiates  that  the 
effect  of  the  proposed  Order  will  bo  to 
maintain  the  opportunity  for  full 
competition  in  trie  market  for  tiie 
research,  development,  manufacture 
and  s.ile  of  sa!t;Ili*es  by  limiting  the 
ability  of  one  significant  competitor  to 
use  information  obtained  from  other 
competitors. 

Under  the  provisions  of  the  Consent 
Order.  Martin  Marietta  is  also  required 
to  deUver  a  copy  of  the  Order  to  any 
United  StaUs  s:;tellite  owner  cr 
manufacturer  prior  to  obtaining  any 
informatJc.n  that  is  outside  the  public 
dom.am.  One  year  from  the  date  the 
Order  V.>ecGmes  Pnal  and  annually 
thereafter  for  nine  (Q)  years,  Martin 
Marietta  will  be  required  to  provide  to 
the  Commission  a  report  of  its 
cr.mpliance  with  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  officidl  interpretation  of 
the  af;ref:ment  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Si-crr-tnry 

Dissenting  Statement  of  Commissioner 
Deborah  K.  Owen  on  Proposed  Q;nsent 
ARr««!mf!nt  With  Martin  Marietta  Coq>. 
File  No.  941-0038 

Respond'-nt  Martin  Marietta 
Corporation  manufactures  satel!ite.s, 
which  are  launched  into  orbit  by 
expendable  launch  vehicles,  some  of 
which  it  also  manufactures.  It  proposes 
t }  acquire  the  Space  Systems  Division  of 


General  Dynamics  Corporation,  which 
manufactures  Atlas-class  expendable 
launch  vehicles.  The  theory  of  the 
complaint  is  that  if  this  acquisition  is 
consummated,  Martin  Marietta's  launch 
vehicle  division  will  gain  access  to  trade 
secrets  concerning  the  products  of  other 
satellite  manufacturers,  and  v/ill  transfer 
such  informati  on  to  Martin  Marietta's 
satellite  division,  which  will  use  it  to 
injure  Its  competitors.  The 
Commission's  order  would  enjoin 
Martin  Marietta  from  misusing  its  rivals' 
confidential  information  in  this  m.anner. 

Vertical  iniegration,  and  combinations 
designed  to  achieve  the  efficiencies  of 
such  integration,  are  common 
phenomena,  particularly  in  the 
aerospoce  industry.  Accordingly,  it 
would  seem  that  there  are  already  ample 
opportunities  for  the  sort  of  abusive 
inforiTiation-sharing  which  concerns  the 
Commission.  However,  equslly  common 
are  contractual  obligations  between 
vertically  integrated  com.panics,  and 
firms  that  do  business  vsith  ong  of  their 
divisions,  to  prevent  the  sharing  of 
those  firms'  confidential  busin^'ss 
information  with  other  parts  of  the 
conglomerate  v/;th  which  they  compete. 
The  question  then  is  wlieiher  such 
contracts  are  sufficient  to  a\oid  any 
com.petitive  problein,  or  whether 
govcrnment-i.mpos'  i  rcGuirements  are 
nece.'jsary;  if  there  exi>ts  a  significint 
number  of  substantiated  inciden'.s  of 
such  activity,  then  private  agreements 
would  not  seem  adequate.  However,  the 
opposite  appears  to  be  iho  case. 

While  various  Commission  personnel 
have,  in  recent  years,  exhorted  the 
fjusine.'.s  community  to  be  s^-nsitive  to 
antitrust  concerns  Siemming  from  the 
shariJip  of  business  information. 
Commission  enforcement  acions  in  this 
area  have  "oeen  rare,  and  no  case  has 
involved  the  strategic  misuse  of 
proprietary  infcrrn,^tion  so  as  to  injure  a 
competitor.  Furthermcre.  Martin 
Marielta  currently  manufactures  both 
satellites  and  launch  vehicles,  and  is 
alre'idy  privy  to  competuiv'i'y 
significant  information  from  other 
sateiiite  manufnclurers,  yet  1  am 
unaware  of  anv  instance  where  it  has 
been  aiieped  that  proprietary 
inforrfi^tion  has  been  used  for 
exclusionary  purjioses  by  Martin 
Marietta,  or  indeed  by  any  other 
aero.-pace  manufacturer.  As  a  result,  it 
seems  f.'iir  to  conclude  that  rnntractual 
obligations  prohibiting  such  behavior, 
coupled  with  the  threat  of  business  tort 
and  trvble-d.image  antitrust  suits,  are 
sufficient  deterrents.  Morrover.  as  the 
amoutit  of  available  business  in  the 
aerospace  industry  continues  to 
dwindle,  it  is  hard  to  imagine  that 
developing  a  reputation  for-abnsing 


confidential  information  would  enhance 
any  company's  competitiveness. 

The  Commission's  proposed  consent 
is  somewhat  puzzling  in  its  coverage.  If 
the  theory  of  the  complaint  is  correct — 
that  Martin  Marietta's  dominant  power 
in  the  launch  vehicle  market  would 
facilitate  anticompetitive  information- 
sharing  in  the  satellite  market — why 
would  the  company  stop  there?  The 
theofy  would  seem  to  support  as  well 
allegations  of  other  exclusionary  and 
tying  practices,  yet  these  are  not 
included.  The  Commission,  correctly  I 
believe,  concluded  that  there  was  no 
evidence  to  support  such  charges;  I 
therefore  find  it  straftge  that  it  chose  to 
go  forward  on  the  equally  speculative 
information-sharing  allegations. 

In  short,  I  do  not  oelieve  that  the 
evidence  supports  the  theory  behind  the 
Commission's  complaint,  nor  that  a 
Commission  order  would  be  superior  to 
privately  negotiated  confidentiality 
agreements  for  protecting  the  trade 
secrets  of  satellite  manufacturers.  I 
dissent. 

(FR  Doc.  94-6743  Filed  4-11-94;  8:45  am] 
BILLING  CODE  6750-01-*! 


GENERAL  SERVICES 
ADMINISTRATION 

Availability  of  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact;  United  States 
Secret  Service  Headquarters  Building 

Pursuant  to  section  102{2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1909,  as  implemented  by  the 
Council  on  Environmental  Quality  (40 
CFR  parts  1500-1 508),  the  General 
Services  Administration  (GSA)  has  filed 
with  the  Environmental  Protection 
Agency,  cuid  made  available  to  other 
government  and  private  bodies,  the 
Final  Environmental  Assessm.ent  (EA) 
and  Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  construction 
of  the  United  States  Secret  Ser\ice 
(USSS)  Headquarters  Building  in 
Washington,  DC.  The  USSS  participated 
as  a  cooperating  agency  during 
preparation  of  the  Final  EA  pursuant  to 
40  CFR  1501.6. 

The  project  proposes  the  construction 
of  an  approximately  461,000  gross 
square  foot  building,  with  associated 
parking.  The  Headquarters  Building  will 
house  1,288  em.ployees.  The  USSS 
Headquarters  currently  occupies  space 
in  one  Government-owned  and  three 
leased  buildings.  Comments  regarding 
the  Final  EA  and  FONSI  may  be 
submitted  until  May  9,  1994,  and 
should  be  addressed  to:  CcneraJ 
Sen'ices  Administration,  National 
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Capital  Region.  Planning  Staff  (WPLl. 
Room  7618,  7th  and  D  Streets,  SVV, 
Washington.  DC  20407,  Attention:  Sonia 
Rivera-Hersha. 

Additional  Copies  of  the  Final  EA  are 
also  available  for  public  review  at  the 
Martin  Luther  King,  Jr.  Memorial 
Library.  901  G  Street,  NAV.  Washington. 
DC. 

Dated:  April  4,  1994. 
Thuiman  M.  Davis, 

Regional  Administrator. 

[FR  Doc.  94-8759  Filed  4-11-94;  8:45  am] 

BILUNG  CODE  Be2fr-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93D-0259] 

Action  Levels  for  Aflatoxins  in  Animal 
Feeds;  Revised  Compliance  Policy 
Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  Compliance 
Policy  Guide  (CPG)  712o.33  entitled 
"Action  Levels  for  Aflato.vins  in  Animal 
Feeds."  The  CPG  revises  the  action 
levels  for  aflatoxins  in  pcjnut  products 
intended  for  animal  feed  use  (i.e.. 
peanuts,  peanut  meal,  peanut  hulls, 
peanut  skins,  and  ground  peanut  hay) 
and  provides  guidance  on  levels  oT 
afiatoxin  cont^jnination  of  peanut 
products  intended  for  use  in  animal 
feeds  which,  in  the  agency's  view,  may 
be  necessary  to  support  a  charge  of 
adulteration  under  certain  prn\isions  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act).  FDA  is  inviting  public 
comment  concerning  the  ro\iif'd  action 
levels  for  peanut  product  3  that  contain 
aflatoxins  and  that  are  shipp'-d  in 
interstate  commerce  for  use  ir.  .mimal 
feeds. 

DATES:  Written  comments  by  June  27. 
1994. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  revised  CPG  7126.33  to 
the  Communications  and  Education 
Branch  (HFV-12).  D^ntcr  for  Veterinary 
Medicine.  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20335.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  revised 
CPG  7126.33  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 


12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  revised  CPG 
7126.33  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  G.  McChesncy.  Center  for 
Veterinary  Medicine' (HFV-222).  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855,  301-594- 
1728. 

SUPPLEMENTARY  INFORMATION:  FDA's  use 
of  action  levels  is  defined  in 
§  509.4(c)(1)  (21  CFR  509.4(c)(1))  of 
FDA's  regulations  governing 
unavoidable  contaminants  in  animal 
food  and  food- packaging  material.  FDA 
is  announcing  that  it  has  re\-ised  CPG 
7126.33  'Action  Levels  for  .^fiatoxins  in 
Animal  Feeds"  to  reflect  changes  in  the 
action  levels  for  aflatoxins  in  peanut 
products  intended  for  animal  feed  use, 
in  accordance  with  §  509.4(c)(2).  and  to 
provide  guidance  on  levels  of  afiatoxin 
contamination  of  peanut  products.  FD.^ 
is  inviting  put>lic  comment  on  the 
revised  action  levels  for  afiatoxins  in 
peanut  products  shipped  in  interstate 
commerce  and  intended  for  certain 
food-producing  anim.als.  The  revised 
action  levels  are:  (1)  100  parts  per 
billion  (ppb)  aflatoxins  for  peanut 
products  intended  for  breeding  beef 
cattle,  breeding  swmo.  or  mature 
poultry;  (2)  200  ppb  afiatoxins  for 
peanut  products  intrnrif'ri  for  finishing 
swine  {i.e..  100  pounds  or  greater);  and 
(3)  300  ppb  anatoxins  for  peanut 
products  intended  for  fnishing  (i  e., 
feedlol)  beef  cat'l". 

The  original  20  ppb  action  level 
remains  unchanged  f)r  afiatoxins  in 
peanut  products  for  use  by  immr-ture 
animals,  dairy  aiiimals.  and  for 
afictoxins  in  peanut  products  for  which 
the  intended  use  is  nnt  kno'ATi  (CPG 
7126.33).  Beth  the  revised  action  levels 
and  the  one  that  remains  unchanged 
were  the  subjec*  of  a  mem orandr.m  that 
FDA's  .Associate  Commissioner  for 
Regulatory  Affairs  issued  on  December 
7,  1990,  to  the  FDA  field  offices 
(hereinafter  rekrred  to  as  the  December 
7,  1090.  memorandum!  (Ref.  1). 

Afiatoxins  are  added  poisonous  or 
added  deleterious  substa:ices  which, 
depending  upon  their  level  in  food  or 
feed,  may  cause  the  food  or  feed  to  be 
adulterated  under  section  402fa)(ll  of 
the  act  (21  U.S.C.  342(a)(1)).  This 
section  states  that  a  food  (or  feed)  is 
deemed  to  be  adulterated  if  it  bears  or 
contains  an  added  poisonous  or 


deleterious  substance  "which  may 
render  [the  food  (or  feed)]  injurious  to 
health."  If  the  government  charges  such 
a  violation  of  the  act.  the  government 
must  show  that  there  is  a  reasonable 
possibihty  of  harm.  Thus  the  action 
levels  for  afiatoxin  are  intended  to 
represent  levels  of  contamination  above 
which,  in  the  agency's  view,  the 
government  could  satisfy  the  "may 
render  it  injurious"  test  xmder  section 
402(a)(1)  of  the  act. 

Based  on  available  scientific  data,  the 
agency  believes  that  consumption  of 
products  containing  aflatoxins  in  excess 
of  20  ppb  may  be  injurious  to  the  health 
of  humans  and  immature  animals,  and 
that  if  such  products  are  fed  to  dairy 
cattle,  afiatoxin  residues  in  fiuid  mdlk 
products  that  approach  0.5  ppb,  the 
current  action  level  for  afiatoxin 
residues  in  such  products  (CPG 
7106.10),  may  result.  In  1989.  FD.^ 
published  revised  action  levels  for 
afiatoxin  in  com  intended  for  use  in 
animal  feed  (Ref  2).  FD.A  revised  the 
action  levels,  which  appear  in  CPG 
7126.33.  because  it  was  able  to  further 
define  subgroups  for  which  levels  cf 
afiatoxin  greater  than  20  ppb  may  be 
necessary  to  support  a  "may  be 
injurious  to  health"  charge  of 
adulteration  under  section  402(aj(l!  cf 
the  act.  Thus,  for  finishing  swine, 
afiatoxin  levels  in  e.xcess  of  200  ppb  can 
support  the  charg<»,  while  lc\cls  above 
300  ppb  afiatoxin  :n  corn  and  peanut 
products  can  support  a  charge  under 
section  402(c){))  of  the  act  when  the 
corn  or  peanut  products  are  intend'-d  for 
finishing  (i.e..  feedlot)  beef  cattle.  For 
breeding  beef  cattle,  breeding  swine, 
and  mature  poultry,  ccrn  .';n(^  pean:it 
products  containing  afiatovai  in  excess 
of  IOC  ppb  afir.toxin  can  supiiort  the 
adulteration  charge.  Furthermore.  FD.A. 
concluded  from  its  e\aluation  that  m.eit 
and  eggs  from  these  animals  would  not 
contain  inc.a-ased  residues  of  afiatoxin. 
For  inimntun'  animals  and  dairy  cows, 
afiatoxin  levels  in  excess  of  20  ppb  can 
support  the  ad'jitcrdti..n  charge.  Fnr  all 
other  sp-'H.ies  and  comrnodi'ies  the 
action  level  remains  at  20  ppb  until 
revisions  to  CPG  7126,33  are  warranted. 

In  deciding  to  revise  the  action  levels 
for  afiatoxin  m  pc.mut  products.  FD.A 
relied  on  the  data  m  t.'ie  support  paper 
entitled  "Background  Paper  to  Support 
Action  Levrls  for  Afiatoxin- 
Contaminated  Co.t/'  (Kef.  2).  Basi  d  on 
this  information.  FDA  concluded  that 
the  inclusion  cf  afi.itoxin-ccntarinnatea 
peanut  products  in  aiuinal  f.-ed  at  the 
revised  action  levels  would  have  a 
negligible  effect  on  the  tissue  residue. 

Accordink^ly.  the  apency  has  adopted 
and  will  use  the  revised  action  levels  as 
a  basis  for  guiding  its  enforcement  cf 
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section  402(a)(1)  of  the  act,  provided 
FDA  is  assured  that  peanut  products  in 
interstate  commerce  that  contain  more 
than  20  ppb  aflatoxin  are  destined  for 
the  appropriate  subgroups  of  animals. 
Without  such  assurance,  the  agency  may 
conclude  that  the  peanut  products  could 
be  destined  for  humans,  immature 
animals,  or  dairy  cattle  and,  if  it  bears 
or  contains  more  than  20  ppb  aflatoxin, 
FDA  believes  that  the  Government 
would  probably  prevail  in  an 
enforcement  action  charging 
adulteration  under  section  402(a)(ll  of 
the  act. 

In  December  7.  1990,  memorandum 
(Ref.  1)  the  agency  recognized  that  all 
action  levels,  including  those  for 
aflatoxins,  must  be  viewed  and  used  as 
guidance  rather  than  a  definitive 
enforcement  standard.  The  agency's 
action  levels  are  not  binding  on  the 
courts,  the  public  (including  food 
producers),  or  the  agency.  (See  55  PR 
20782  (May  21,  1990).)  There  may  be 
situations  where  circumstances  warrant 
enforcement  action  at  levels  below  an 
action  level  or  where  enforcement 
action  is  not  warranted  even  though  an 
action  level  is  exceeded.  In  considering 
enforcement  action  where  aflatoxin 
levels  are  below  the  pertinent  action 
level,  FDA  field  offices  must  take  into 
account  the  agency's  ability  to  support 
the  adulteration  charge  that  will  be 
included  in  the  complaint.  If  a  field 
office  believes  that  enforcement  action 
is  warranted  at  levels  below  an  action 
level,  then  the  recommendation  for 
enforcement  action  should  include  all 
compelling  reasons  for  pursuing  such 
action.  Similar  consideration  is  required 
if  a  field  office  believes  that 
enforcement  action  where  aflatoxm 
levels  are  above  pertinent  action  levels 
is  not  warranted. 

The  statements  made  in  CFG  7126.33 
are  not  intended  to  bind  the  courts,  the 
public,  or  FDA  or  to  crecte  or  confer  any 
rights,  privileges,  immunities,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Associate 
Commissioner  for  Regulatory-  Affairs  to  the 
Regional  Food  and  Drug  Directors  and 
District  Directors,  December  7,  1990. 

2.  "Background  Paper  to  Support  Action 
Levels  for  Aflatoxin-Contamir.ated  Com," 
March  1989, 

Interested  persons  may,  on  or  before 
June  27, 1994,  submit  to  the  Dockets 


Management  Branch  (address  above) 
vmtten  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  March  28.  1994. 

Gary  Dykstra, 

Acting  Associate  Comrr.issionfr  for 
Regulatory  Affairs. 

[FR  Doc  94-8699  Filed  4-11-94;  8:45  am) 
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[Docket  No.  93N-0352] 

Polychlorinated  Dibenzo-p-dioxins  and 
Polychloiinated  Dibenzofut^ns  in 
BItached  Food-Contact  Paper 
Products;  Response  to  Referral  for 
Action  by  the  Environmental 
Protection  Agency  and  Request  for 
Comment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  Lhis 
notice  in  response  to  a  notice  of  referral 
for  action  on  the  use  of  bleached  food- 
contact  paper  products  contaminated 
with  polychlorinated  dibenzo-p-dioxins 
(PCDD's)  and  polychlorinated 
dibenzofurans  (PCDF's)  that  was  issued 
by  the  Environmental  Protection  Agency 
(EPA)  under  the  Toxic  Substances 
Control  Act  (TSCA).  FDA  agrees  with 
EPA's  decision  to  refer  this  issue  to  FDA 
because,  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act),  FDA  has 
authority  to  take  appropriate  action  to 
ensure  that  paper  and  paperboard 
intended  for  food-contact  use  are  safe. 
This  notice  sets  out  the  various  options 
that  FDA  is  considering  regarding  the 
issue  of  PCDD  and  PCDF  contamination 
of  bleached  food-contact  paper  products 
and  encourages  interested  persons  to 
submit  pertinent  data  and  other 
coiiiments  on  this  issue. 

DATES:  Comments  by  June  13,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HrA-305).  Food  and  Drug 
Avdministration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  I>rug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9511. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

PCDD's  and  PCDF's  are  formed  in 
trace  amounts  as  byproducts  of  certain 
chemical  processes,  such  as  bleaching  of 
paper,  incineration,  and  manufacturing 
of  certain  chlorinated  phenols.  They  are 
generally  produced  as  a  complex 
mixture  of  related  compounds  or 
congeners.  The  PCDD's  and  PCDF's  are 
classes  of  75  and  135  congeners, 
respectively,  the  most  toxic  of  which  is 
2,3,7,8-tetrachlorodibenzo-p-dioxin 
(TCDD).  TCDD  has  been  shown  to  be  a 
potent  animal  carcinogen,  and  EPA  has 
classified  it  as  a  "probable  human 
carcinogen." 

In  order  to  assess  the  hazards  of 
mi.xtures  of  PCDD's  and  PCDF's, 
scientists  have  agreed  on  the  use  of 
international  toxicity  equivalency 
factors  to  express  the  comparative 
toxicity  of  these  chemicals  as  fractions 
of  the  toxicity  of  TCDD,  the  most  toxic 
and  most  studied  congener  of  the  group 
(Ref.  1).  This  system  expresses  the 
amount  of  PCDD's  and  PCDF's  present 
in  terms  of  TCDD  toxic  equivalents  and 
estimates  the  risk  for  a  mi.xture  as  if  it 
were  one  cliemical  compound.  Under 
this  system,  2.3,7,8-dibenzofuran 
(TCDF),  the  most  potent  of  the  PCDFs. 
has  been  assc-ssed  a  TCDD  toxic 
equivalency  of  0.1. 

Although  the  occurrence  of  low  levels 
of  PCDD's  and  PCDF's  in  the 
environment  has  been  known  for  years, 
it  has  been  only  recently  that  scientists' 
ability  to  identify  and  quantify  them  has 
gre.itly  improved.  Based  on  data 
obtained  in  studies  carried  out  in 
several  countries,  the  average  person  is 
exposed  to  approximately  1.2  picograms 
(pg)  (lO-i:  grams)  of  TCDD  equivalents/ 
kilogram  (kg)  body  weight/day  (Ref.  2). 
This  low  level  background  exposure  is 
mostly  dietary,  from  foods  such  as  meat, 
poultry,  fish,  dairy  products,  and  eggs. 

In  1987,  results  of  EPA's  National 
Dio.xin  Study  showed  that  fish  located 
downstream  from  paper  mills  had 
higher  than  expected  levels  of  TCDD 
and  TCDF.  This  finding  prompted  EPA 
and  the  American  Paper  Lnstitute  (API) 
to  conduct  a  joint  study  of  five  paper 
mills  to  discover  the  source  of  the  TCDD 
and  TCDF  contamination.  The  resuhscf 
this  study:  (1)  Confirmed  the  presence 
of  parts  per  trillion  (ppt)  levels  of  TCDD 
and  TCDF  in  pulp  and  sludge;  (2) 
confirmed  parts  per  quadrillion  (ppq) 
levels  of  these  substances  in  wastewater 
from  these  mills;  and  (3)  identified  a 
particular  chlorine  bleaching  process  as 
the  source  of  the  contaminants.  Chlorine 
or  chlorine  derivatives  are  often  used  as 
the  primary  bleaching  agent  in  the 
process  of  making  bleached  paper 
products. 
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These  results  prompted  FDA  to  begin 
its  own  investigation  of  TCDD  and 
TCDF  contamination  of  wood  pulp  and 
finished  paper  products  that  mav 
contact  food  and  ultimately  migrate  into 
the  packaged  food.  Because  the  bulk  of 
the  TCDD  toxic  equivalents  associated 
with  PCDD  and  PCDF  contamination  of 
bleached  food-contact  paper  products 
are  attributable  to  the  presence  of  TCDD 
and  TCDF,  FDA"s  investigation  has 
focused  on  the  levels  of  these  two 
chemicals  in  bleached  food-contact 
paper  products. 

On  April  24. 1987.  FDA  met  with 
representatives  of  the  National  Council 
of  the  Paper  Industry  for  Air  and  Stream 
Improvement  (NCASI)  to  discuss 
protocols  for  analyzing  for  residual 
TCDD  and  TCDF  levels  in  bleached 
wood  pulp  and  in  various  food -contact 
paper  products.  Under  these  protocols, 
newly  developed,  highly  sensitive 
analylical  methods  were  used  bv 
individual  pulp  mills  to  identify  those 
specific  processes  that  contributed  to 
the  formation  of  TCDD  and  TCDF  so 
that  industry  could  identifv' 
manufacturing  changes  that  could  be 
made  to  reduce  or  eliminate  such 
contaminants  in  the  finished  paper 
products.  FDA  also  asked  industry 
representatives  to  conduct  extraction 
studies  to  measure  the  p;<trnt  cf 
migration  of  TCDD  and  TCDF  from 
uncoated  and  coated  paper  and  « 

paperboard  into  food  simulating 
solvents. 

In  May  of  1988,  NC\.SI  relecced  a 
report  entitled  "Assessment  of  the  Risks 
Associated  with  Potential  Exposure  to 
Dioxin  Through  Consumption  of  Coffee 
Brewed  Using  Bleached  Paper  Coffje 
Filters"  (Rtf.  3).  This  study  was 
conducted  because  given  the  presence 
of  residual  dioxin  contaminants  in 
bleached  paper  coffee  filters  and  the 
high  tempciature  of  the  water  that  is 
passed  tiirough  the  filters,  there 
appeared  to  be  a  high  potential  for 
migration  of  such  contaminants  into  the 
brewed  coffee.  Analysis  of  5  different 
bleached  paper  coffee  iTlters  found 
measurable  levels  of  TCDD  pnd  TCDF 
ranging  from  2.2  to  6.6  ppt  TCDD  toxic 
equivalents  in  the  paper.  Migration 
studies  indicated  that  65  to  90  percent 
of  the  TCDD  equivalents  present  in  the 
bleached  paper  coffee  filters  could 
migrate  into  the  coffee,  depending  on 
brewing  conditions. 

In  October  of  1988,  FDA  received  the 
results  of  a  Canadian  Government 
survey  that  detected  TCDD  and  TCDF  in 
m.ilk  packaged  in  bleached  paper 
cartons  (Ref.  4).  TCDD  was  found  in  five 
of  eight  samples  of  whole  milk  packaged 
in  coated,  bleached  paper  milk  cartons 
at  concentrations  ranging  from  0.014  to 


0.056  ppt  with  an  average  concentration 
of  0.038  ppt.  TCDF  was  found  in  all 
eight  samples  at  concentrations  ranging 
from  0.064  to  2.46  ppt  (average 
concentration  of  0.98  ppt).  Somewhat 
higher  levels  were  fourjd  in  cream 
packaged  in  coated,  bleached  paper 
milk  cartons.  Analyses  of  similar  food 
products  packaged  in  plastic  or  glass 
containers  showed  at  least  tenfold  lower 
levels  of  TCDD  and  TCDF.  which  were 
most  likely  a  result  of  background 
contamination. 

In  the  spring  of  1989,  FDA  conducted 
a  survey  of  milk  packaged  in  bleached 
paper  cartons  from  five  U.S. 
manufacturers  (Ref.  5).  TCDD  was  found 
in  4  of  15  samples  of  whole  milk 
packaged  and  stored  in  one-half  pint 
cartons  at  refrigerated  temperatures  for 
14  days.  The  TCDD  concentrations, 
which  ranged  from  0.02  to  0.07  ppt, 
were  obtained  using  an  anah-tical 
method  that  could  determine  amounts 
at  or  above  0.02  ppt.  TCDF  was  detected 
in  7  of  15  samples  at  levels  from  0.14 
to  0.62  ppt.  The  detection  limit  for 
TCDF  was  0.1  ppt.  Because  neither 
TCDD  nor  TCDF  was  detected  in  bulk  or 
nonpackaped  milk  collected  at  the  same 
dairies  before  being  packaged,  the 
results  confirm  that  these  contaminants 
can  migrate  out  of  the  bleached  paper 
carton  and  into  the  milk. 

Because  of  FDAs  concern  about  the 
potential  for  exposure  to  TCDD  and 
TCDF  fro.m  other  bleached  paper  food- 
contact  articles,  FD.A  requested  that  the 
paper  industr>'  provide  detailed 
information  that  could  be  used  to 
dete.rmine  what  other  bleached  paper 
articles  should  be  the  subject  of  detailed 
migration  studies.  Based  on  the  results 
of  the  industry'  survey,  FDA  also 
requested,  in  Fehrua.n,-  1989,  that  the 
paper  industry-  develop  migration  data 
for  those  paper  food-contart  articles 
posing  the  greatest  potential  for 
exposure  to  TCDD  and  TCDF.  In 
response  to  this  request,  the  paper 
industry-  submitted  the  results  of 
migration  studies- for  the  following 
paper  articles;  (1)  Milk  cartons  (Ref.  6). 
(2)  coifee  filters  (Ref.  3).  (5)  half-and- 
half  (cream)  cartons  (Ref.  7).  (4)  orange 
juice  cartons  (Rrf.  8),  (5)  coffee  cups 
(Ref  9).  (fi)  soup  cups  (Ref.  10).  (7)  dual- 
ovonable  trays  (Ref.  11),  (8)  plates  (Ref. 
12),  and  (P)  microwave  popcorn  bags 
(Ref.  13). 

In  1990,  FDA  used  data  from  these 
migration  studies,  to  develop  a 
quantitative  risk  assessment  for 
bleached  paper  food-contact  articles 
containing  TCDD  and  TCDF  residues. 
The  procedures  that  FDA  used  in  this 
evaluation  were  similar  to  the  methods 
that  the  agency  has  used  to  examine  the 
risk  associated  with  the  presence  of 


minor  amounts  of  carcinogenic 
im.purities  in  various  food  and  color 
additives  (see  49  FR  13018,  April  2, 
1984).  This  risk  evaluation  of 
carcinogenic  contaminants  has  two 
aspects:  (1)  Assessment  of  dietary- 
exposure  to  the  contaminants  from  the 
consumption  of  the  additive  and  (2) 
e.xtrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  human  exposure. 

In  addition  to  the  exposure  data 
derived  from  the  industry-  studies 
described  above.  FDA  considered 
exposure  from  four  other  bleached 
paper  articles  that  were  not  subjected  to 
migration  testing  (bakery-  cartons,  ice 
cream  cartons,  tea  bags,  and  margarine 
wrappers).  An  exposure  estimate  for 
each  of  these  articles  was  derived  using 
an  estimated  migration  level  based  on 
an  assumed  residue  of  17  ppt  TCDD 
equivalents  in  the  paper  article  (the 
average  level  of  TCDD  equivalents 
found  to  be  in  paper  pulp  in  a  study  of 
104  paper  mills  carried  out  in  1988  and 
1989)  (Ref.  14).  In  its  exposure 
estimates.  FDA  also  considered  the 
types  of  food  that  come  into  contact 
with  paper  articles  and  the  amounts  of 
tliese  types  of  food  that  are  ingested 
daily  by  consumers.  Based  on  the 
results  of  the  migration  studies  and 
migration  estimatrs  as  well  as  food 
consumption  infjrination.  FD.^ 
estimated  the  daily  intake  of  TCDD 
equivalents  occurring  as  a  result  cf 
migration  into  food  from  bleached  paper 
food-contact  articles  to  be  no  greater 
than  0.15  pg/kg  body  weight/dav  (Ref. 
14). 

In  its  1990  risk  assessment,  thi.'  agency 
used  data  from  a  2-ycar  chronic  toxicity 
and  oncogenicity  study  carried  cut  by 
Kociba  et  al.  (Ref.  15)  on  TCDD  fi-d  to 
rats  to  estimate  the  upper-bound  level  of 
lifetime  human  risk  from  exposure  to 
TCDD  toxic  equivalents  res-biting  from 
the  use  of  bleached  food-cor,t^ct  paper 
products.  The  reoults  of  the  bio<issdy  on 
TCDD  showed  that  the  material  was 
carcinogenic  for  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidences  of  hepatocellular  can:.inomas 
and  adenomas  as  well  as  squ.--imous  cell 
carcinomas  of  the  lung,  hard  palate, 
nasal  turbinotos.  and  tongue.  FDAs 
toxicologists  further  concluded  that 
given  the  paucity  of  TCDD  bioassav 
data,  the  .Kociba  et  al.  bioassav  provided 
the  appropriate  basis  on  which  to 
calculate  an  estimate  of  tlie  upper- 
bound  level  of  lifetime  carcinogenic  risk 
from  exposure  to  TCDD  toxic 
equivalents  ste.mming  from  the  use  of 
bleached  food -contact  paper  products. 

The  agency  used  a  linear-at-low-d'.ise 
extrapolation  from  the  doses  used  in  the 


17386 


Federal  Register  /  Vol.  59,  No.  70  /  Tuesday,  April  12.  1994  /  Notices 


Kociba  et  al.  bioassay  to  the  very  low 
levels  of  TCDD  toxic  equivalents 
encountered  under  actual  conditions  of 
use  of  bleached  food-contact  paper 
products.  This  procedure  is  not  likely  to 
underestimate  the  actual  risk  from  very 
low  doses  and  may,  in  fact,  exaggerate 
it  because  the  extrapolation  models 
used  are  designed  to  estimate  the 
maximum  risk  consistent  with  the  data. 
Using  a  linear-at-low-dose  extrapolation 
method  and  the  tumor  incidence  data 
based  on  the  original  classification  of 
tumors  found  in  the  Kociba  et  al.  study, 
the  FDA  estimated  a  carcinogenic  unit 
risk  of  16  x  10-*  for  an  intake  of  1  pg/ 
kg  body  weight/day  of  TCDD  toxic 
equivalents.  Using  this  carcinogenic  risk 
for  TCDD  and  a  daily  dietary  exposure 
of  0.15  pg  of  TCDD  equivalents/kg  body 
weight/day  (based  on  data  obtained 
-from  1988  to  1990),  FDA's  1990  risk 
assessment  estimated  that  the  upper- 
bound  limit  of  individual  lifetime  risk 
from  TCDD  toxic  equivalents  that  result 
from  the  use  of  bleached  food-contact 
paper  products  at  that  time  would  be  2  5 
x  10  6  or  2  5  in  1  miUion  (Ref.  16). 
Because  of  the  conservative 
assumptions  used  to  obtain  the 
exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to  TCDD 
toxic  equivalents  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and  therefore,  the  actual 
risk  would  be  less  than  the  calculated 
upper-bound  limit  of  risk. 

This  risk  was  considered  low  by  both 
FDA  and  EPA  (December  26,  1990,  55 
FR  53047).  However,  because  the  then 
current  levels  of  PCDD's  and  PCDF's 
(mostly  TCDD  and  TCDF)  in  bleached 
white  paper  were  capable  of  being 
reduced  by  the  pulp  and  paper  industry 
through  changes  in  manufacturing 
procedures.  EPA  considered  the  risk 
associated  with  PCDD's  and  PCDF's  in 
food-contact  paper  products  to  be 
"uiu-easonable"  in  accordance  with 
section  9(a)  of  TSCA  (55  FR  53047). 

EPA  has  the  authority  to  require  the 
reduction  of  "unreasonable"  risk 
associated  with  bleached  paper 
products  under  section  6(a)  of  TSCA. 
which  states  that  EPA  may  prohibit  or 
limit  production  of  a  chemical 
substance  that  presents  an 
"unreasonable"  risk  to  human  health  or 
the  environment.  However,  under 
section  9(a)  of  TSCA.  if  EPA  determines 
that  the  risk  can  be  reduced  by  an  action 
taken  by  another  agency,  it  may  refer 
such  action  to  the  other  agency. 

In  the  notice  published  in  the  Federal 
Register  of  December  26, 1990,  EPA 
aimounced  that  under  section  9(a)  of 
TSCA,  it  was  referring  action  to  FDA  on 
the  use  of  food-contact  paper  products 
contaminated  with  PCDD's  and  PCDF's. 


Specifically,  EPA  has  requested  that 
FDA  do  the  following:  (1)  Assess  the 
risk  associated  with  PCDD  and  PCDF 
contaminated  bleached  food-contact 
paper  products;  (2)  determine  if  this  risk 
may  be  prevented  or  reduced  by  action 
taken  under  its  own  authority,  and  (3) 
if  so.  Initiate  the  appropriate  regulatory 
action. 

II.  FDA's  Response  to  EPA's  Referral 
for  Action 

FDA  agrees  with  EI'A's  decision  to 
refer  the  use  of  bleached  food-contact 
paper  products  that  may  be 
contaminated  with  PCDD's  and  PCDF's 
(mostly  TCDD  and  TCDF)  to  FDA 
because  under  tJie  act.  FDA  has  the 
authority  to  take  appropriate  regulatory 
action  to  ensure  that  bleached  paper  and 
paperboard  intended  for  food-contact 
use  are  safe.  At  the  time  that  FDA 
received  this  referral,  the  agency 
considered  whether  immediate 
regulatory  action  was  necessary  to 
ensure  the  safe  use  of  bleached  food- 
contact  paper  products.  As  stated  above, 
FDA'3  risk  assessment  in  1990  of 
exposure  to  TCDD  and  TCDF,  resulting 
from  the  use  of  those  types  of  bleached 
food-contact  paper  products  that  have 
the  greatest  potential  for  migration  of 
these  substances  into  food,  produced  an 
estimated  upper-bound  worst-case 
lifetime  risk  of  2.5  in  1  milhon. 
However,  the  estimated  daily  dietary 
intake  used  in  this  risk  assessment  was 
based  on  data  obtained  from  1988  to 
1990.  By  the  time  FDA  received  the 
reftrral.  many  of  the  paper  mills  that 
make  bleached  paper  had  made  or  were 
in  the  process  of  making  manufacturing 
changes  to  reduce  or  eliminate  residual 
TCDD  and  TCDF  levels  in  bleached 
paper  intended  for  use  in  contact  with 
food.  Therefore,  rather  than  expressing 
the  risk  in  terms  of  an  average  70-year 
lifespan,  FDA  believed  that  it  was  more 
appropriate  to  view  the  carcinogenic 
risk  in  terms  of  yearly  exposure  during 
the  limited  time  needed  by  the  paper 
industry  to  complete  the  manufacturing 
changes  necessar>'  to  reduce  the  levels 
of  such  contaminants  in  paper  products. 

An  upper-bound  worst-case  lifetime 
risk  of  2.5  in  1  million  corresponds  to 
less  than  0.04  in  1  million  for  each  year 
of  exposure.  Based  on  this  level  of  risk 
per  year  of  exposure,  FDA  felt  at  the 
time  that  it  received  the  referral  that  the 
continued  use  of  bleached  paper  and 
paperboard  in  contact  with  food  was 
safe  during  the  time  needed  by  FDA  to 
complete  its  evaluation  of  TCDD  and 
TCDF  contamination  of  bleached  food- 
contact  paper  products.  FDA  also  felt  at 
that  time  that  it  should  conduct  a  new 
lifetime  risk  assessment  in  light  of  the 
changes  in  the  manufacturing  of 


bleached  food-contact  paper  products 
that  had  occurred. 

Given  the  cooperation  that  FDA  had 
received  from  the  paper  industry,  FDA 
decided  that  it  was  appropriate  to 
explore  voluntary  avenues  for  reducing 
exposure  to  PCDD's  and  PCDF's  from 
the  use  of  bleached  paper  and 
paperboard.  At  a  meeting  held  on 
November  16, 1990,  API  advised  FDA 
that  100  percent  of  the  U.S. 
manufacturers  of  bleached  paper  for 
food-contact  applications  were 
participating  in  a  voluntary  program  to 
reduce  TCDD  levels  in  all  types  of  food- 
contact  paper  products  to  2  ppt  or  less. 
In  a  letter  of  March  7,  1991.  API 
submitted  data  to  FDA  showing  that  all 
bleached  paper  milk  cartons 
manufactured  since  July  30, 1990,  had 
residual  TCDD  levels  of  2  ppt  or  less 
(Ref.  17).  API  also  infonned  FDA  that  93 
percent  of  bleached  food-contact  paper 
and  paperboard  met  the  2  ppt  or  less 
TCDD  standard  as  of  December  31, 
1991,  and  that  98  percent  of  these 
products  were  expected  to  meet  this 
standard  by  the  end  of  1992  (Ref.  18). 

The  American  Forest  and  Paper 
.Association  (AFPA),  formed  by  the 
recent  merger  of  API  with  oiher  forest 
related  associations,  has  submitted  to 
FDA  the  results  of  an  indastry-wade 
survey  conducted  during  'he  first 
quarter  of  1993  to  deteriuioe  the  degree 
of«ompliance  with  the  voluntary 
specification  of  2  ppt  or  less  of  residual 
TCDD  in  bleached  food-contact  paper 
products  (Ref  19).  These  results  show 
that  all  of  the  U.S.  manufacturers 
responding  to  the  survey  have 
implemented  standard  operating 
procedures  that  result  in  bleached  food- 
contact  paper  products  iL&t  meet  the 
voluntary  specification  of  2  ppt  or  less 
of  TCDD.  Out  of  249  tests  conducted  on 
samples  of  either  bleached  pulp,  paper, 
or  paperboard,  only  3  samples  had 
detectable  levels  of  TCDD  that  were 
above  2  ppt  (i.e..  2.1  ppt,  2.2  ppt,  and 
2.6  ppt).  The  levels  of  TCDD  that  were 
found  to  be  above  2  ppt  in  the  survey 
are  likely  to  be  the  result  of  normal 
variability  associated  with  both  the 
methodology  used  to  analyze  for  the 
TCDD  and  the  manufacturing 
procedures  used  to  produce  the 
bleached  paper  products.  Moreover, 
although  the  paper  industry's  voluntary 
program  specifically  deals  with  residual 
levels  of  TCDD  in  bleached  food-contact 
paper  products,  industry  data  have 
shown  that  the  manufacturing  changes 
that  have  resulted  in  the  significant 
reduction  of  TCDD  in  such  products 
also  have  resulted  in  a  corresponding 
decrease  in  TCDF  (Ref  17). 

In  1992.  FDA  also  conducted  its  own 
analysis  of  uncoated  bleached  paper 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday,  April  12,  1994  /  Notices 


17387 


destined  for  use  in  milk  cartons  (Ref.  20) 
to  confirm  whether  it  meets  the 
voluntary  specification  of  2  ppt  or  less 
of  TCDD.  These  tests  used  analytical 
methodology  developed  by  FDA's 
Chicago  District  Laboratory  (Ref.  21). 
FDA  collected  samples  in  late  1991  and 
early  1992  from  five  U.S.  manufacturers 
that  produce  over  90  percent  of  the 
domestic  paper  stock  used  for  milk 
cartons.  Paper  stock  from  two  of  the 
manufacturers  contained  very  low  levels 
of  TCDD  (1.4  and  1.5  ppt.  respectively) 
and  TCDF  (4.0  and  4.7  ppt. 
respectively).  Residual  levels  of  TCDD 
and  TCDF  could  not  be  detected  in  the 
paper  stock  from  the  other  three 
manufacturers  using  an  analytical 
method  sensitive  to  1  ppt  for  TCDD  and 
2  ppt  for  TCDF.  These  results  support 
the  paper  industry's  claim  that  the 
bleached  paper  used  to  manufacture 
milk  cartons  is  in  compliance  with  a 
voluntary  specification  of  2  ppt  for 
TCDD. 

FDA  has  also  recently  completed  an 
analysis  of  milk  samples  contained  in 
cartons  manufactured  using  bleached 
paper  (Ref.  22).  Fifteen  milk  samples 
were  collected  in  late  1991  and  early 
1992  from  dairies  that  use  bleached 
paper  from  the  five  major  U.S. 
manufacturers.  None  of  the  samples 
contained  detectable  levels  of  TCDD  and 
TCDF  using  analytical  methodologies 
with  detection  limits  in  the  2  to  10  ppq 
range. 

In  addition,  FDA  has  developed  a  new 
risk  assessment  to  determine  what  the 
current  upper-bound  lifetime  cancer 
risk  is  from  exposure  to  TCDD  toxic 
equivalents  resulting  from  the  use  of 
bleached  paper  and  paperboard 
products  meeting  the  paper  industry's 
voluntary'  specification  of  2  ppt  or  less 
of  TCDD.  In  the  absence  of  migration 
data  for  bleached  paper  products 
containing  such  low  levels  of  TCDD 
(i.e.,  2  ppt  or  less).  FDA  assumed  that 
the  percent  migration  of  TCDD  from  a 
specific  type  of  food-contact  article 
meeting  the  voluntar>'  2  ppt  TCDD 
specification  would  be  similar  to  the 
percent  migration  observed  in  earlier 
studies  (Ref.  14).  Because  the  percent 
migration  decreases  as  the  level  of  the 
migrant  in  the  food-contact  article 
decreases,  this  approach  is  not  likely  to 
underestimate  migration  levels.  Using 
the  above  assumption  and  assuming  that 
all  bleached  food-contact  paper 
products  contain  residual  levels  of 
TCDD  low  enough  to  meet  a  2  ppt  TCDD 
specification,  FDA  estimates  that  tlie 
upper-bound  daily  dietary  intake  of 
TCDD  toxic  equivalents  is  no  greater 
than  1.8  pg/person/day  (0.03  pg  TCDD 
equivalents/kg  body  weight/day  for  a 
6U-kg  person)  (Ref.  23).  FDA  used  this 


exposure  estimate  to  determine  the 
current  upper-bound  lifetime  cancer 
risk  from  TCDD  toxic  equivalents 
resulting  from  the  use  of  bleached  food- 
contact  paper  products  assuming  that 
virtually  all  of  such  products  meet  a  2 
ppt  TCDD  specification. 

The  carcinogenic  unit  risk  used  by 
FDA  in  its  1990  risk  assessment  was 
based  on  tumor  incidence  data  from  the 
Kociba  et  al.  study  (Ref.  15).  Following 
FDA's  1990  risk  assessment,  however,  a 
group  of  pathologists,  called  the 
Pathology  Working  Group  (PVVG). 
reanalyzed  the  slides  of  the  liver  timiors 
observed  in  the  1978  Kociba  rat  bioassay 
using  the  National  Toxicological 
Program's  1986  classification  system  for 
hver  tumors  (Ref.  24).  FDA  has' 
reviewed  the  results  of  this  reanalysis 
and  agrees  with  the  classification  of  the 
tumors  made  by  PWG.  Using  the  results 
of  this  revised  reading  of  the  Kociba 
study  slides,  FDA  estimates  a 
carcinogenic  unit  risk  of  9  x  10  «>  for  an 
intake  of  1  pg  TCDD  equivalents/kg 
body  weight/day.  Using  this 
carcinogenic  unit  risk  and  an  upper- 
bound  daily  dietary  exposure  estimate 
of  0.03  pg  TCDD  equivalents/kg  body 
weight/day,  FDA  estimates  that  the 
upper-bound  hmit  of  individual  lifetime 
cancer  risk  from  TCDD  toxic  equivalents 
would  be  3  X  10  ""  for  the  use  of  bleached 
food-contact  paper  products  meeting  a  2 
ppt  TCDD  specification  (Ref.  25). 

The  agency  obtained  this  3  x  10- '^  risk 
estimate  by  assuming  that  the  lifetime 
cancer  risk  from  TCDD  would  be  equal 
in  mammalian  species,  such  as  in  man 
and  in  rodents  when  the  daily  feeding 
doses  are  in  proportion  to  body  weight 
raised  to  the  first  power  (i  e., 
equivalence  based  on  feeding  dose/body 
weight/day).  This  approach  is  the  one 
that  FDA  has  traditionally  used  in 
extrapolating  results  of  rodent 
carcinogen  bioassays  to  man.  However, 
in  the  Federal  Register  of  )une  5, 1992 
(57  FR  24152).  EPA,  FDA.  and  the 
Consumer  Product  Safety  Commission 
published  a  draft  report  proposing  to 
establish  a  common  default 
methodology  for  determining 
equivalence  in  carcinogenic  unit  risks 
between  mammalian  species.  If  adopted, 
tliis  unified  default  approach  will  be 
used  in  those  cases  where  existing 
agent-specific  data  are  insufficient  to 
make  a  case-by-case  determination. 
Based  on  an  analysis  of  empirical  and 
theoretical  aspects  of  the  cross-species 
dose-scaling  question,  the  proposed 
unified  default  approach  assumes  tliat 
the  lifetime  cancer  risk  from  the  intake 
of  a  carcinogenic  substance  is  equal  in 
different  mammalian  species  when  the 
daily  feeding  doses  are  in  proportion  to 
body  weight  raised  to  the  3/4  power 


(i.e.,  equivalence  based  on  feeding  dose/ 
body  weight^Vday). 

Although  this  proposed  unified 
default  methodology  has  not  been 
adopted  by  the  three  agencies,  FDA  has 
used  it  to  calculate  a  second  estimate  of 
the  upper-bound  lifetime  cancer  risk 
from  TCDD  exposure  if  all  bleached 
food -contact  paper  products  meet  the 
paper  industry's  voluntary  specification 
of  2  ppt  for  residual  levels  of  TCDD. 
Using  a  scaling  factor  based  on 
equivalence  of  pg/kg^-*/day  to 
extrapolate  the  tumor  incidence  data 
obtained  from  the  revised  reading  of  the 
Kociba  rodent  bioassay  slides  to  man. 
FDA  estimates  a  carcinogenic  unit  risk 
of  30  x  10  «>  (pg  TCDD  equivalents/kg 
body  weight/day)  I.  Using  this 
carcinogenic  unit  risk  for  TCDD  and  an 
upper-bound  daily  dietary  exposure 
estimate  of  0.03  pg  TCDD  equivalents/ 
kg  body  weight/day,  FD.\  estimates  that 
the  upper-bound  limit  of  individual 
lifetime  risk  from  TCDD  toxic 
equivalents  would  be  9  x  10  ''  for  the  use 
of  bleached  food-contact  paper  products 
meeting  a  2  ppt  TCDD  specification 
(Ref.  25). 

Both  of  the  above  upper-bound 
lifetime  risk  estimates  (3  x  10  ''  and  9  x 
10  ').  obtained  using  cross-species 
scaling  factors  based  on  equivalence  of 
pg/kg/day  and  pg/kg'  *,'day. 
respectively,  would  generally  be  viewed 
as  ver>'  low.  However,  until  the 
proposed  unified  default  methodology 
has  been  formally  adopted,  FDA  wi;! 
use  the  3  x  10  "  risk  as  the  best  estimate 
of  v.'hat  the  upper-bound  lifetime  risk 
from  TCDD  toxic  equivalents  would  be 
when  all  bleached  food-contact  paper 
products  meet  the  paper  industry's 
voluntary  speci.lcation  of  2  ppt  for 
residual  levels  of  TCDD. 

On  the  basis  of:  (1)  PDAs  1990  risk 
assessment  which  showed  an  upper- 
bound  lifetime  cancer  risk  of  less  than 
0.04  in  1  million  for  each  year  of 
exposure  baiied  on  re.sidiial  levels  nf 
TCDD  and  TCDF  in  bleached  food- 
contact  paper  products  manafactured 
between  1988  and  1990;  (2)  the 
significant  progres";  made  by  the  paper 
industry  in  reducing  residual  TCDD  und 
TCDF  in  bleached  paper  products 
(AFPA  has  submitted  to  FDA  the  results 
of  an  industry-  wide  sur\'ey  condurti-d 
during  the  first  quarter  of  1993  showing 
that  U.S.  manufactu.'prs  have 
imploirented  standard  operating 
procedures  thtit  result  in  bleached  food 
contact  paper  products  that  meet  the 
vcluntarv  specification  for  2  ppt  or  less 
of  TCDD);  and  (3)  FDA's  new  risk 
assessment  that  the  upper-bound  limit 
of  individual  lifetime  risk  from  TCDD 
toxic  equivalents  is  3  x  10  "  if  all 
bleached  food-contact  paper  products  in 
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fact  meet  the  pap)€r  industry's  voluntary 
specification  of  2  ppt  for  residual  levels 
of  TCDD,  FDA  tentatively  concludes 
that  the  continued  use  of  bleached 
paper  and  paperboard  in  contact  with 
food  is  safe  during  the  time  that  has 
been,  and  w\l\  be,  needed  by  FDA  to 
complete  i:.^  evaluation. 

FDA  will  continue  to  monitor  the 
paper  industry's  p.-ogrnss  in  reducing 
TCDD  and  TQDF  contamination  of 
b'e&ched  food-contact  paper  products 
manufdtturod  in  the  United  States.  The 
agencv  vvill  also  consider  monitoring 
resiikia!  levels  of  TCDD  and  TCDF  in 
bleached  food-contact  paper  and 
papcrbcird  imported  in^o  this  countn.* 
as  well  as  in  the  bleached  papier  and 
paperboard  packaging  of  impcrtrd 
f?ods.  Infonnation  curreiitiy  available  to 
the  ayrncv  shows  that  imported 
bleached  ff  od-contact  paper  products 
compii-^e  o.-ily  3  percent  of  such 
p.-oducts  used  in  the  United  States. 

Data  obtained  in  a  recent  human 
epidemiological  study  involving 
workers  exposed  to  low  levels  of  TCDD 
nay  also  provide  an  additional 
approach  to  assessing  the  carcinogt-nic 
risk  to  bur   ns  (Ref.  26).  FDA  plans  to 
review  ihe^e  data  and  determine  if  they 
ore  suitable  for  risk  assessment 
purposes.  If  suitable,  the  carcinogenic 
potency  for  TCDD  in  humans  obtained 
using  these  data  would  provide  an 
altemrttive  to  the  current  risk 
assessment  approach  which  requires  the 
extrapolation  from  animal  data.  FDA 
will  also  consider  any  other  data  that 
become  available  while  it  completes  its 
review. 

The  results  of  FDA's  monitoring  of  the 
residual  levels  of  TCDD  and  TCDF  in 
bleached  food-contact  paper  products 
together  with  data  and  comments 
received  in  response  to  this  notice  will 
be  used  by  FDA  to  determine  if  any 
regulatory  action  is  needed  to  ensure  the 
safe  use  of  such  products.  If  FDA 
determines  that  regulatory  action  is 
necessary,  one  possible  course  of  action 
would  be  to  amend  the  food  additive 
regulation.'-  ro  establish  a  specification 
for  maximum  allowable  levels  of 
residual  TCDD  and  TCDF  in  food- 
contact  paper  products  in  accordance 
with  section  409  of  the  act.  Using  this 
approach,  bleached  paper  that  is 
intended  for  use  in  food-contact  articles, 
and  that  is  expected  to  contain  TCDD 
and  TCDF  that  will  migrate  into  food, 
would  be  regarded  as  a  food  additive  as 
defined  in  section  201  (s)  of  the  act  and 
be  subject  to  premarket  approval  under 
section  409  of  the  act  (21  U.S.C.  348). 
A  substance,  such  as  bleached  paper, 
that  has  not  been  shown  to  cause 
cancer,  but  that  contains  a  carcinogenic 
impurity  such  as  TCDD.  is  evaluated 


under  the  general  safety  clause  of  the 
statute  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  its  use  (Scott  v.  FDA.  728 
F.2d  322  (6th  Cir.  1984)).  The  risk 
assessment  procedures  could  be  used  by 
FD.*\  to  determine  the  residual  level  of 
TCDD  and  TCDF  in  bleached  food- 
contact  paper  at  which  Lhere  is 
reasonable  ci^rtainty  that  no  harm  will 
residt  fnom  the  use  of  the  bleached 
paper.  FDA  would  institute  rulemaking 
to  am'''nd  its  food  additive  reguk'tions  to 
authorize  the  food-contact  use  of 
bleschcti  paper  the  contain  such  levels 
ofTCDD  and  TCDF. 

A  seccnd  course  of  action  would  be 
for  FDA  not  to  proceed  with  rulemaking 
ar.d  to  take  action  against  TCDD  and 
TCDF  ia  food-contact  paper  products  en 
a  ciie-by-case  basis.  To  c'wpK'  the  levels 
that  would  be  of  concern  to  TDA.  the 
agencv  could  publish  an  acnon  level  for 
residurd  TCDD  and  TCDF  in  bleached 
food-ccBlaci  paper  products.  FDA  relics 
on  action  levels  to  provide  guidance  on 
the  le\el  of  added  poisonous  or 
deleterious  substances  that  may  render 
food  adulterated.  The  agency  has  found 
action  levels  to  be  particularly  useful  in 
cases,  such  as  the  TCDD  and  TCDF 
contamination  of  bleached  paper 
productB,  where  the  technologv  and 
science  associated  with  an  issue 
continue  to  change.  Although  the  act  is 
mute  on  the  use  of  action  levels,  court 
decisions  on  this  regulatory  approach 
[Communitv  Suirition  Institutp  v. 
Young.  6l8'F.2d  943.946  (D.C.  Cir. 
1987))  have  supported  their  use  by  FDA 
as  long  as  it  is  made  clear  that  such 
levels  are  not  legally  binding  on  either 
industry  or  the  agency. 

FDA  requests  comments  on  other 
possible  regulatory  approaches  that  it 
could  use  to  ensure  that  anv  residual 
amounts  of  TCDD  and  TCDF  in 
bleached  food-contact  paper  products 
will  be  safe. 

III.  Request  for  Conunents 

FDA  invites  public  comment  on  all 
aspects  of  this  notice  concerning 
residual  levels  ofTCDD  and  TCDF  in 
bleached  food-contact  paper  products. 
The  preamble  to  any  proposal  on  tliis 
issue  will  include  consideration  of 
comments  received  in  response  to  this 
notice. 

Interested  persons  may,  on  or  before 
June  13, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Trade  secret  and  commercial 
confidential  information  should  be 
submitted  to  the  contact  person 
identified  above.  Trade  secret  and 
commercial  confidential  information 


will  be  protected  from  public  disclosure 
in  accordance  with  21  CFR  part  20.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  , 

IV.  References 

The  following  references  have  been 
plarod  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Fritiay. 
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Office  of  the  Assistant  Secretary  for 
Aging 

Federal  Council  on  the  Aging;  Meeting 

Accnry  Holding  the  Stettin':;.  Ft.  ieral 
Ccui.cil  on  the  Aging. 

Time  and  Dafe:  Meetirg  begins  .i!  9  a.m. 
and  ends  at  5  p  m.  on  Wednesdfiv.  April  27. 
1994.  and  begins  at  9  a.m.  and  tr.us  at  3  p.m. 
on  Thursday.  April  2H,  1994. 

Place:  On  Wednesday,  April  27.  from  9 
a.m..  to  5  p.m.,  the  meeting  will  be  held  in 
room  309-F  cf  the  Hubert  Humphrev 
Building.  200  Independence  .A.venur.  SW, 
Washington,  DC  20201.  On  Tlivrsday,  April 
27,  from  9  a.m.  to  3  p.m..,  the  nieL'ting  will 
be  held  at  501  School  Street,  SW..  8th  floor. 
Washington,  DC  20024. 

Stctjs:  Meeting  is  open  to  the  public. 

Contact  Person:  Brian  T.  Lutz.  room  4657 
Wilbur  Cohen  Federal  Building,  330 
Independence  Avenue,  SW.,  Washington.  DC 
20201.  (202)619-2551. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to  the 
Older  Americans  Act  of  1365  (Pub.  L.  93-29. 


42  U.S.C.  3015)  for  the  purpose  of  advising 
the  President,  the  Secretary  of  Health  and 
Human  Services,' the  Assistant  Secretary  for 
Aging,  and  the  Congress  on  m.atters  related  to 
the  special  needs  of  older  Am.ericans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisor,-  Committee  Act  (Pub.  L.  92- 
453,  5  US  C.  app.  1,  section  10,  1976)  that 
the  Council  will  hold  a  quarterly  planning 
meeting  on  .^prii  27  from  9  am.  to  5  p  m. 
in  room  309-F  Hubert  Humphrey  Building. 
200  Independence  Avenue,  SW., 
Washington,  DC  20201,  and  on  April  28  from 
9  a.m.  to  3  p  m  at  501  School  Street.  SW.. 
S'h  floor,  Washington,  DC  20024. 

The  agenda  is  as  .follows:  On  April  27  from 
9  am  to  5  p.m..,  dniiberations  will  be  held  on 
the  Council's  regular  busine-;^,  including  the 
introduction  of  new  members,  discussion  of 
current  prci'cts  and  reports,  in-house  long- 
rani;e  pIo:ini,.g  on  future  activities,  and  the 
corsideration  of  .s^ue-specific  ta;.k  forces. 
These  deliberations  will  include  the 
consideraticn  of  an  agenda  designed  to 
provide  a  miulti-year  focus  en  issues  related 
to  long-term  c.^re,  health  care  reform,  m.ental 
health,  cider  wom.en.  retirement  security. 
minority  elders,  intergenerational 
perspectives,  elder  at;use,  and  other  matters. 
The  morning  session  will  include  a  briefing 
and  policy  discussion  with  the  Assistant 
Secret'ir,'  for  .^glng, 

On  .^prd  23,  from  9  a.m  to  12  p.m..  the 
Council  will  discuss  issues  in  preparation  for 
tiie  1995  Whi'.e  House  Conference  on  Aging 
(WHCO.A).  ir.ciu'Jir-g  a  brief  ng  and  planning 
discussion  wit'n  the  UHCO.A  Executive 
Director.  Th"  afterrioon  session  will  include 
a  legislative  update  bv  staff  of  the 
Ccngrrssior.al  Agmg  Caucus  in  the  U.S. 
H.oiise  of  Representatives,  and  discussion  of 
a  proposed  agenda  for  future  meetings. 

Dated:  Ap.-il  5,  1994. 
Brian  T.  Lutz. 
Exeru::vr  Direct cr. 

[FR  Doc.  94-.S614  Filed  4-11-94;  8  4  5  am) 
BILLING  CODE  413(M>1-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

RIN:  C005-2A21 

The  Community  Prevention  Coalitions 
Demonstration  Grant  Program 

AGENCY:  Cc-r.ti  r  for  Substance  Abuse 
Prcve::tion.  Substance  .\busc  and 
Menla!  Hoaltli  So.-vicos  Administration 
(SA\!HSA),  HUS. 

ACTION:  Notice  of  availability  of  funds 
and  rcque.st  for  applications. 

S'JMMARY:  The  Center  for  Subitance 
Abuse  Prevention  (CSAP)  announces 
the  availability  of  funds  to  support 
comn-.unity  prevention  rotations  to 
de.Tnnstrate  and  systp.Tiatirally  study 
approaches  to  prevent  and  reduce 
alcohol,  tobacco  and  other  drug  abuse 
and  other  drug-related  problems 
through  the  further  development  of 
coalitions  and  partnerships,  at  the  State. 


regional,  and/or  local  level.  Ibis  will 
involve  the  expansion  of  long-range, 
comprehensive,  multi-disciplinarv 
community-wide  substance  abuse 
prevention  programming  that  reflects 
the  ne.xt  step  in  furthering  CS.-\P's 
mission  to  support  c^nd  promote 
strengthening  of  coniprthcnsive 
picvention  systems.  The  Community 
Prevention  Coalilioas  Dc.T.onstration 
(CFCD)  Grant  Program  it,  au'horized 
under  Sections  501(d)(5)  and  :i6  of  the 
Public  Health  Ser.ico  Act,  a.^  aniendod. 

Noting  the  devek.p:::c;it  and 
strengthe;iing  of  community  partnership 
programs  across  tlie  c^untrv,  CS.\P  will 
support,  under  this  r.rino:.nrem'nt. 
grants  to  promote  the  prc.j.-psjirr.  of  this 
programmatic  concept  The  i\i  w  CPCD 
grant  progra;n  vill  buiia  on  the  .essons 
being  learned  from  CS.\P's  Com.m.mity 
Partnership  Demonstra'.icn  Grant 
Program  and  similar  progrotp.j  in  the 
field,  e.g.,  Robe.n  Wooa  Johnson 
Foundation's  'T:j;btir.g  liack  "  grants. 

The  CS.A.P  model  of  corr.mur.ity-based 
prevention  facilit.itf:-,  the  inccrpcration 
of  substance  ahvvc  prevctit'.on  services 
into  the  genera!  health  care  svstem. 
Wiih  health  nrt  rffiy-ri,  this  approach 
which  em.phasizes  grcut.,r  inl.-^iatKin  of 
services,  an  eiimin.ition  of  duplication, 
and  the  need  for  cori!n'.jiitv  self- 
sufiicienry  in  n-spondir  ?  to  subs.iunce 
abuse  proLlcnis  fi.-ids  p.>r;if  vA^t 
relf'vance. 

The  conrcj.tual  fr.,mc-.v:\'-k  cf  the 
Community  Partn.  -ship  Frognim 
embraces  and  opi  rationshzes 
community  <  ."ipowerment.  which  is  a 
keystone  of  trie  Secretary  of  the 
Department  of  Health  and  Human 
Senices  goals  for  the  Department — 
empower  commuf.ities.  emphrsirp 
prevention,  and  value  the  ccniiumcr. 

This  notice  cunsist.^  cf  tb.ric  parts: 

Pcti  /covers  ini'urnation  on  ihe 
legislative  outb.orify  and  the  epplicabie 
repulaticins  and  policies  related  t  j  the 
CPCD  gi-'ji^t  propran. 

Part  II  provides  uie  projTam 
de.scription  cr.d  m.^del  and  diicU'sos 
rligibiiity.  ava:l-.b;li!y  of  funds,  period 
cf  support  and  the  i-ceipt  di'.e  for 
appiications. 

Part  HI  descri!>es  ;.p'  cial  .-rquircment:^ 
of  the  program,  ll^.e  apphca'ion  process, 
the  review  and  award  criieria  ,'nd  lists 
cor.tacfs  ior  addition.';!  info.'matic-i. 

Part  [ — Legislative  Authority  and  Othrr 
Applicable  Regulations  and  Policies 

Grants  .-iwa.-di  ,i  :.;nder  ihi:^  pr.'H-.ram 
announcement  a.^e  a.ithorized  under 
Sections  501''ii(5l  and  516  of  the  Public 
Health  Service  A^.l,  as  amended  (42 
L'.S  C.  2902a  and  42  U.S  C.  29Gbb  22). 

Federal  regulat:Gns  at  Title  i'ri  CFR 
Parts  74  and  92,  generic  rc4jirt:jr.r;j;t3 
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concerning  the  administratjon  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Rev.  April  1, 1994). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.194. 

Interim  progress  reports,  a  final 
report,  and  Financial  Status  Reports 
(FSRs)  will  be  required  and  specified  to 
awardees  in  accord  with  PHS  Grants 
Policy  requirements. 

Healthy  People  2000:  The  Public 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000.  a  PHS-led  national  activity 
for  setting  priority  areas.  This  program 
announcement,  "Commimity  Prevention 
Coalitions  Demonstration  Grants,"  is  in 
keeping  with  objectives  in  the  priority 
areas  of  alcr  hoi,  tobacco  and  other 
drugs,  and  educational  and  community- 
based  health  programs,  including 
objectives  relating  to  the  workplace. 

Applicants  may  obtain  a  copy  of 
Healthy  People  2000  (Full  Report:  Stock 
No.  01 7-001-00474-0;  or  Summary 
Report:  Stock  No.  017-001-00473-01) 
through  the  Superintendent  of 
Docimients,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone:  202-783-3238). 

Non-Use  of  Tobacco:  The  medical 
dangers  and  high  risk  of  addiction 
associated  with  firsthand  use  of  tobacco 
products  have  been  thoroughly 
documented.  Moreover,  data  presented 
in  leading  medical  journals  (for 
example.  New  England  Journal  of 
Medicine,  June  10, 1993)  and  reported 
widely  in  the  press,  associate 
environmental  exposure  to  tobacco 
smoke  (passive  smoking)  with  increased 
ntes  of  cant. t  r  and  other  pulmonary 
diseases  among  people  of  all  ages  and 
with  increased  rates  of  asthma  among 
children.  Further,  scientific  evidence 
supports  the  connection  between  the 
use  of  smokeless  tobacco  products,  such 
as  chewing  tobacco  and  snuff,  and 
cancer  of  the  mouth,  jaw  and  throat. 

Critical  questions  now  facing  public 
health  experts  concern  the  most 
efrective  methods  for  preventing  youth 
from  using  tobacco  products  and  for 
preventing  and/or  reducing  infants'  and 
children's  exposure  to  smoke  in  both 
public  and  private  environments.  A 
combined  approach  invoking  public 
policy,  media  awareness,  and 
prevention  education  strategies  appears 
to  be  a  promising  way  to  address  this 
serious  problem;  however,  careful 
development,  implementation,  and 
evaluation  of  specific  tobacco  use 
prevention  '^♦rategies  is  required  to 
establish  th^  .r  efficacv. 


CSAP  recognizes  that  its  target 
populations  are  vulnerable  to  a  variety 
of  preventable  health  and  social 
problems,  including  substance  abuse. 
Therefore,  CSAP  believes  that 
prevMitative  education,  policy  and 
media  advocacy  leading  to 
environmental  and  social  change 
concerning  use  of  tobacco  products 
must  be  a  priority  for  grantees.  Further, 
CSAP  strongly  encourages  all  grantees 
to  provide  smoke- free  programs  and 
work  environments. 

Part  n — Program  Description  and 
Model,  Eligibility  and  Application 
Receipt  Date 

Program  Description:  Based  on  these 
early  indications  of  the  impact  of 
community-wide  coalitions,  as  well  as  a 
national  need  to  develop  promising, 
innovative  approaches  to  drug  abuse 
prevention,  CSAP  will  consider 
applications  that  provide  a  strategy  for 
testing  the  effectiveness  of  the  model 
described  below. 

Because  of  the  long  term  and  difficult 
nature  of  establishing  community 
partnerships  (Altman,  Endres,  Linzer, 
1991 ;  Center  for  Substance  Abuse 
Prevention,  1994;  Florin.  Mitchell  and 
Stevenson,  1993),  and  the  fact  that  this 
is  a  demonstration  program  seeking  to 
understand  the  potential  of  partnership 
programs,  successful  applicants  must  be 
able  to  document  a  fully  operational  and 
effective  partnership  and  provide  a  solid 
rationfile  to  justify  enhancing  the  nature 
of  its  current  partnership  efforts,  in 
accord  with  the  provisions  of  this 
announcement. 

The  new  CPCD  Grant  Program  seeks 
to  demonstrate  the  potential  of:  (1) 
Expanding  the  scope  of  existing,  well- 
developed  partnerships 
programmatically  and  geographically, 
and/or  (2)  developing  multiple 
partnerships  into  coalitions  in  their 
current  area  to  address  other  drug- 
related  health  and  social  problems. 

The  CPCD  Program  is  an  important 
part  of  CSAP's  ongoing,  long-term 
objective  to  achieve  and  document 
measurable  reductions  in  substance 
abuse  incidence,  prevalence,  and  related 
consequences  such  as  alcohol,  tobacco, 
and  other  dnig-related  health  problems, 
mental  disorders  and  comorbidity, 
crimes,  deaths  and  injuries  among  all 
age  and  ethnic  groups  within  a 
community. 

Funds  are  available  to  test  the 
effectiveness  of  extending  the  original 
partnership  concept  through  one  of  two 
approaches  reflecting  the  above 
concepts:  (1)  Local  Prevention  Linkages, 
or  (2)  State/Regional  Coalitions. 
Applicants  must  choose  one  of  these 
approBches  and  provide  a  rationale  for 
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their  belief  that  using  this  approach  will 
significantly  enhance  the  effectiveness 
of  substance  abuse  prevention  efforts  in 
the  area  served  by  the  proposed  multi- 
partnership  coalition.  Funding  will  be 
consistent  with  the  intent  of  Congress 
that  direct  prevention  services  should 
be  approximately  50  percent  of  the 
project  budget. 

Program  Model:  CSAP  is  seeking 
applications  that  demonstrate  the 
effectiveness  of  the  two  partnership/ 
coalition  approaches  which  are 
described  below. 

1.  Community  Partnership-Initiated 
Approach — This  approach  woiild 
expand  a  local  community 
partnership(s)  to  form  a  larger  coalition 
comprised  of  a  minimum  of  two 
partnerships  (at  least  one  of  which  is 
established  and  one  of  which  is  new)  to 
provide  integrated,  community-based 
prevendon  services  across  a  larger 
geographical  area.  At  a  minimum,  this 
expansion  would  require  the  addition  of 
at  least  one  new  community-based 
partnership.  Thus,  a  community 
partnership  initiated  approach  would 
have  at  least  two  (2)  partnerships  to 
establish  a  CPCD  coalition. 

Proposed  projects  must  include  a 
rationale  for  the  expansion  and 
document  strategies  that  will  enhance 
substance  abuse  prevention 
programming  across  the  expanded  area. 
This  rationale  should  include 
identifying  and  justifying  enhancements 
in  the  following:  (1)  Prevention  services 
(such  as  peer  counseling,  pre-  and  post- 
natal care,  cross-cultural  education 
programs);  (2)  successful  prevention 
activities  and  related  services  (such  as 
youth  alternative  programs,  parental 
support  and  skills  development, 
mentoring  and  role  modeling  by 
intermediaries,  violence  related 
activities);  (3)  environmental,  social 
pohcy  and  media  strategies  aimed  at 
alcohol,  tobacco  and  other  drug  abuse 
prevention;  and  (4)  a  plan  and  design 
for  coordinating  and  streamlining 
prevention  efforts  that  can  serve  to 
improve  service  delivery  and  promote 
cost-effectiveness. 

This  approach  should  demonstrate 
how  to  effectively  expand  and 
coordinate  prevention  services  across  a 
broader  geographical  area  that  will 
result  in  sharing  ideas,  expanding  state- 
of-the-art  practices  in  diverse 
disciplines  and  fields,  and  identifying 
effective  substance  abuse  prevention 
measures  for  implementation. 

Applicants  must  keep  in  mind  that  all 
new  services  must  be  community-based 
and  developed  at  the  local  level, 
consistent  with  program  development 
approaches  that  have  been  documented 
by  CSAP.  One  of  the  challenges  of  the 
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demonstration  is  to  unify  a  number  of 
disparate,  geographically  diverse, 
commimity-based  programs. 

2.  State-Coordinated  Approach — This 
approach  would  have  the  same  design 
and  purpose  as  described  for  the 
community  initiated  approach,  except 
that  the  State  would  be  the  applicant 
and  would  ser\'e  as  the  coordinating 
body  in  the  foixnation  of  the  broader 
coalition.  A  State-coordinated  approach 
could  ser\'e  a  particular  region  witliin 
the  State  or  encompiss  the  entire  State. 

In  particular,  the  Stale  would  bring 
together  at  least  two  (2)  existing 
substance  abuse  prevention 
partnerships,  allow  for  a  broad  array  of 
prevention  activitif^s  such  as  those 
relating  to  the  ones  described  above, 
provide  for  the  addition  of  at  least  one 
new  community-based  partnership,  and 
establish  the  requisite  coordinating  and 
streamlining  activities.  Thus,  a  State 
initiated  approach  would  have  no  fewer 
ttian  two  (2)  existing  paxtnerships  and 
one  (1)  new  partnership  in  the  CPCD 
coalition.  Several  States  have  already 
made  progress  in  developing  regional 
and  State-wide  networks. 

The  CS.\P  substance  abuse 
partnership/coalition  model  mav  serve 
in  bridging  a  variety  of  broad-based 
i)rcvr;ntion  efforts,  including  violence 
and  crime  reduction,  adolescent 
pregnancy,  the  spread  of  sexually 
transmitted  disease,  including  KIW 
AIDS,  and  school  dropout  prev-jntiou.  It 
allows  existing  ccm;aunity-based 
partnerships  and  programs  th.3t 
currently  addrtss  substance  abusp  to 
demonstrate  the  effectiveness  of 
expanding  their  base  and  ;heir  efforts  to 
address  related  health,  social  and  safety 
issui}S  thro'.igh  further  interaction  and 
linkages  mth  other  local  coalilicns  and 
partnerships.  This  type  of  expansion 
c;m  have  a  positive  impact  on 
preventing  substance  abuse  thj^cuch 
now  or  stronger  prevention  service 
systems  both  within  the  commuriity 
itself  and  among  affiliated  commvinitics. 
For  example,  and  to  the  extent 
appropriate,  partnership  substance 
abuse  prevention  strategies  and  services 
may  include  the  following  areas  of 
concern: 

— Reducing  violence,  crime  and  gar.g 
activity  related  to  and.'nr  aggravated 
by  alcohol  and  other  drug  probieiiis. 
— Reducing/preventing  the  spread  cf 
sexually  transmitted  disease, 
including  HIV/AIDS,  with  respect  to 
alcohol  and  other  drug  use  and  abuse. 
— Addressing  the  special  needs  of  rural, 
wilderness,  and  frontier  communities 
with  alcohol,  tobacco,  and  other  drug 
problems. 
— Addressing  special  needs  in  areas 
with  high  rates  of  iirmiigration. 


poverty,  disaster,  and 
unemployment — aggravated  by 
alcohol,  tobacco,  and  other  drug 
problems. 
— Reducing  substance  abuse  and  related 
problems  in  the  workforce — including 
collaborative  labor/management 
efforts. 

This  program  encourages  that 
approximately  50  percent  of  Federal 
funds  be  used  for  the  provision  of 
prevention  services  and  approximately 
15-25  percent  for  evaluation. 

Because  the  CPCD  Program  provides 
the  opportunity  for  community 
resources  such  as  local  coalitions, 
partnerships,  service  providers,  and 
programs  to  formally  collaborate, 
applicants  are  required  to  include  a 
description  of  agreements,  commitments 
and  processes  to  be  used  in  developing 
and  implementing  the  proposed  project. 
(This  documentation  must  be  provided 
in  Appendix  4  of  the  application 
entitled,  "Letters  of  Commitment  from 
Collaborating  Organizations.' Agencies/ 
Individuals.) 

Existing  partnerships  are  e.xpected  to 
have  conducted  needs  assessments  and 
are  to  use  their  needs  assessment  to: 
determine  gaps  in  prevention  services; 
identify  anv  inefficiencies  in  the 
delivery  of  these  bervifos;  and  to  begin 
work  towards  changing  formerly 
established  priorities  to  m.eet  curreiit 
needs.  All  new  ser.ices  proposed  must 
be  supported  by  the  nne':ls  assessment. 

Proposed  projects  submitted  under 
this  announcemrnt  must  present  a  five 
(5)  year  comprehensive  substance  abuse 
prevention  plan  to  demonstrate  and 
study  the  development, 
iniplemer.taticn,  and  effectivnnt^ss  of 
their  design.  The  applicant's  initial  plan 
should  include  a  discussion  of  all 
preliminary  goals,  objectivos,  and 
activities.  These  may  be  ref.ned  as 
appropriate,  as  the  program  evolves  and 
progresses. 

Evaluation  must  be  an  essf'ntial  part 
of  the  plan  for  assessing  t.he  impact  of 
the  changes  and  sen.ice.r;  on  tlie 
substancT  abu.se-related  problems  in  the 
community.  Dfitaiis  are  prcvided  in  \ho 
section  on  Evaluation. 

Eligibility:  Applications  may  be 
submitted  by  public  agencies,  such  as 
State,  local  and  tribal  governm.ents.  or 
local  private  (non-profit)  organizations/ 
agf:ncies  (i.e.,  existing  partnerships, 
universities).  In  all  cases,  the  applicant 
must  be  designated  to  act  on  behalf  of 
the  larger  evolving  coalition  of  multiple 
partnerships  proposed  in  the  CPCD 
grant  appUcation. 

Because  the  Community  Prevention 
Coalitions  Demonstration  Grant  Program 
is  intended  to  build  on  the  work  of 


already  existing  prevention 
partnerships,  by  expanding  both  the 
base  and  the  service  capabilities  of  these 
partnerships  into  broader-based 
coalitions,  this  announcement  requires 
that  applicants  be  part  of  estabhshed 
community  partnerships. 

The  applicant  organization  must  be  a 
member  of  the  coalition  (to  be 
developed)  and  be  supported  by  its  (the 
proposed  coalition)  membership  in 
receiving  an  award  under  this  program 
activity.  This  agreement  must  be 
documented  through  a  letter  of  support 
from  each  member  of  die  proposed 
coalition.  (These  letters  must  be 
provided  in  Appendix  4  of  the 
appUcation  entitled  "Letters  of 
Commitment  from  Collaborating 
Organizations/ Agencics'Individuals.) 

CSAP  strongly  encourages 
applications  from  tribal  governments. 
Native  American/Alaskan  Native 
partnerships  or  Indian  Nations.  Such 
applicants  must  already  be  existing 
partnerships. 

Previous  or  current  CS.\P  Community 
Part.nership  Demonstration  Program 
grantees  are  eligible  to  apply  for  a  new 
grant  under  this  announcement. 
Currently  funded  CS,\P  Community 
Partnership  grantees  m.ust  demonstrate 
their  ability  to  fulfill  the  requirements  of 
their  current  grant  in  addition  to  taking 
on  the  expanded  tasks  and 
rcsponsibdities  of  the  Com.munity 
Prevention  Coalitions  Demonstration 
Program. 

CS.\P  Com.munity  Partnership 
grantees  will  not  be  permitted  to  use 
Community  Partnership  project  staff  for 
full-time  positions  in  a  new  CPCD 
project;  nor  will  they  be  permitted  to 
reduce  the  level  of  eifort  on  the  current 
Com.munity  Partnership  project  as  a 
result  of  obtaining  a  grant  av\ard  under 
this  new  program. 

Applicants  must  state  how  an  existing 
partnership  will  work  with  the 
p.'oposed  coalition.  If  not  the  applicant 
agency,  collaboration  and  invoivement 
with  Stale  and  local  governments  will 
be  required. 

Other  active  partnerships  reccu  i.^.g 
funding  from  private  groups  such  as  the 
Robert  Wood  Johnson  Fou."»dation, 
United  Way  organizations,  or  other 
business  organizations  that  have  formed 
a  non-profit  entity,  may  also  apply. 

Applicants  receiving  Federal  funds 
from  other  agencies  such  as  the 
Department  of  Education  or  the  Centers 
for  Disease  Control  and  Prevention  may 
also  apply,  but  must  identifv'  the  source 
of  funding  and  purpose  of  their  current 
grant. 

Availability  of  Funds:  It  is  estimated 
that  approximately  $9  million  will  be 
available  to  support  approximately  9-12 
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awards  under  this  program 
announcement  in  Fiscal  Year  1994. 
Average  grants  will  be  in  the  5500,000 
range.  However,  funding  levels  will 
depend  on  the  availability  of 
appropriated  funds. 

Period  of  Support:  Support  may  be 
requested  for  a  period  of  up  to  five  f5l 
years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

Application  Receipt  and  Review 
Schedule:  Applications  will  be  received 
and  reviewed  according  to  the  following 
schedule: 


Receipt 
date 

IRG  re- 
view 

Council 
review 

Earliest 
start  bate 

June  10, 
1994. 

Aug. 
1994. 

Sept. 
1994. 

SepL  30. 
1994. 

Subject  to  the  availabihty  of  funds  in 
future  years,  CSAP  may  reissue  this 
annoimcement  and  publish  future 
receipt  dates  and  a  notice  of  availability 
of  funds  in  the  Federal  Register. 
Because  the  President's  1995  budget 
request  proposes  to  consolidate 
SAMHSA's  categorical  substance  abuse 
prevention  demonstrations,  certain 
aspects  of  this  program  could  change. 
Therefore,  applicants  are  strongly 
encouraged  to  verify  the  availability  and 
terms  of  funding  for  nev,-  awards  for  this 
program. 

Consequences  of  Late  Submission: 
Applications  must  be  received  by  the 
above  receipt  date  to  be  accepted  for 
review.  An  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
(assigned  by  the  carrier)  and  that  date  is 
not  later  than  one  week  prior  to  the 
deadline  date.  However,  private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Part  III — Special  Requirements, 
Review/Award  Criteria  and  Contacts 
for  Additional  Information 

Evaluation  Plan:  This  CPCD  Program 
requires  more  rigor  in  the 
conceptualization,  design  and 
implementation  of  projects  and  in  their 
evaluation  than  the  previous 
Community  Partnership  Program.  The 
goal  is  to  achieve  and  document 
measurable  reductions  in  alcohol, 
tobacco  and  other  drug  abuse  incidence, 
prevalence,  and  related  consequences 
such  as  alcohol  and  other  drug  related 
health  problems,  violence,  deaths,  and 
injuries  among  all  age  and  ethnic  groups 
within  a  community  or  regional  area. 
Applications  submitted  under  this 
announcement  must  present  a  multi- 
year  comprehensive  substance  abuse 
prevention  plan  for  systems  change  at 
the  community  or  geographic  area  level 


through  the  design  and  implementation 
of  one  of  the  two  approaches  discussed 
in  the  Program  Model  section  of  this 
anriouncement.  The  application  must 
contain  an  evaluation  plan  which  will 
enable  the  grantee  to  assess  the  effect  of 
the  prevention  program  on  a  variety  of 
indicators,  as  described  in  the 
remainder  of  this  section. 

The  ultimate  goal  of  this  program  is 
to  demonstrate  significant  reductions  in 
substance  abuse.  The  broad  outcomes 
expected  include: 

1.  A  measurable  and  sustained 
reduction  in  initiation  of  alcohol, 
tobacco  and  other  drug  use  among 
children  and  adolescents. 

2.  A  reduction  in  alcohol,  tobacco  and 
other  drug  related  deaths  and  injuries 
especially  among  children,  adolescents 
and  young  adults. 

3.  A  decline  in  the  prevalence  of 
health  problems  related  to  and 
exacerbated  by  alcohol,  tobacco  and 
other  drug  use. 

4.  A  reduction  in  on  the  job  problems 
and  injuries  rf>latcd  to  substance  abuse. 

5.  A  reduction  in  substance  abuse 
related  crime. 

CSAP  will  support  only  applicant 
projects  that  have  a  well  developed  and 
comprehensive  evaluation  plan.  The 
evaluation  plan  must  be  conceptually 
and  procedurally  integrated  with  the 
overall  project,  and  must  have  both  an 
outcome  evaluation  component  and  a 
process  evaluation  component. 

Since  the  purpose  for  this  program  is 
to  rtduce  the  incidence  and  prevalence 
of  substance  abuse  and  related  health 
and  safety  problems  in  the  targeted  area, 
instruments  should  be  used  which  will 
provide  periodic  measures  of  these 
indicators.  In  addition  to  measures  of 
incidence  and  prevalence  related  to 
substance  abuse  and  related  health  and 
safety  problems,  grantees  will  be 
required  to  collect  data  on  the  seven  (7) 
items  listed  in  the  Community  Wide 
Indicators  of  Alcohol  and  Other  Drug 
Abuse  included  in  the  Application  Kit. 
Applicants  must  specify-  the  means  to  be 
used  to  collect  these  data.  Grantees  will 
be  required  to  collect  baseline  data, 
yearly  progress  report  data,  and  end  of 
project  data,  and  may  be  required  to 
colinct  follow-up  data  on  all  indices. 
Grantees  will  be  required  to  submit  all 
reports  and  results  in  both  hard  copy 
and  in  electronic  media  formats. 

The  evaluation  plan  must  present  a 
sound  methodology  for  the  collection, 
storage,  analysis,  and  interpretation  of 
data.  The  evaluation  plan  must  utilize 
psychometrically  sound  measures  and 
instruments  for  data  collection. 
Applicants  must  describe  the  selection 
of  instruments  to  be  used  and  must 
provide  information  about  their 


normative  properties,  including  the 
appropriateness  of  their  use  for  the 
culture(s)  imder  study.  The  presented 
evaluation  methods,  measures  and 
instruments  must  be  sensitive  and 
relevant  to  the  target  groups  of  the 
community  with  respect  to  age  and 
gender  distribution,  reading  level,  and 
culture.  The  evaluation  plan  must  also 
present  a  time-line  for  carrying  out  all 
evaluation  procedures. 

The  evaluation  plan  must  be  designed 
and  carried  out  by  a  professional  who  is 
highly  experienced  in  comparative 
evaluation  methodology,  independent  of 
the  project,  and  able  to  work  closely 
with  the  grantee. 

Fifteen  to  25  percent  of  the  funds 
available  are  to  be  used  for  the 
evaluation  component. 

Outcome  Evaluation:  Outcome 
evaluation  assesses  whether  the  project 
was  effective  in  achieving  its  goals, 
objectives  and  activities.  For  the 
purposes  of  this  grant  program,  the 
outcome  evaluation  must  provide 
periodic  measures  on  the  community  or 
geographic  area  in  the  following  broad 
categorical  areas: 

(1)  Substance  abuse  prevalence, 
incidence,  frequency  and  amount; 

(2)  Substance  abuse-related  health. 
safety  and  risk  indicators  (e.g.,  HIV/ 
AIDS,  crime,  violence,  unemployment, 
etc). 

The  outcome  evaluation  design 
should  employ  a  time  series  design, 
which  allows  for  comparisons  within 
and  between  communities  or  geographic 
areas. 

Outcome  Evaluation  Questions:  At  a 
minimum.  appHcants  should  include 
the  following  questions  in  the  outcome 
evaluation  component: 

(1)  Does  the  presence  of  the  Coalition 
and  prevention  program  result  in 
measurable  reductions  In  use/abuse  of 
identified  substances,  and/or  health  and 
safety  problems  of  the  target  groups  in 
the  community  or  geographic  area? 

(2)  Does  the  presence  of  the  Coalition 
and  prevention  program  result  in 
measurable  increases  in  knowledge  and 
anti-substance  abuse  attitudes  by 
residents  of  the  community  or 
geographic  area? 

(3)  Does  the  presence  of  the  Coalition 
and  prevention  program  result  in 
measurable  increases  in  the  target 
group(s)'  ability  to  resist  substance 
abuse  and  related  risky  behaviors? 

(4)  Does  the  presence  of  the  Coalition 
and  prevention  program  result  in 
measurable  decreases  in  the  target 
group's  school  absences  or  truancy  rates 
in  the  community  or  geographic  area? 

(5)  Does  the  presence  of  the  Coalition 
and  prevention  program  result  in  a 
perceived  increase  m  safety  and  a 


measurable  decrease  in  drug  dealing  in 
the  community  or  geographic  area 
neighborhoods? 

(G)  Docs  the  presence  of  the  Coalition 
and  prevention  program  result  in 
measurable  decreases  in  the  rate  of 
domestic  violence  in  the  community  or 
geographic  area? 

(7)  Docs  the  presence  of  the  Coalition 
and  prevention  program  result  in  a 
measurable  reduction  in  the  number  of 
violent  crimes  associated  with 
substance  abuse  in  the  community  or 
geographic  area? 

(8j  Does  the  presence  of  the  Coalition 
and  prevention  progran;  result  in  a 
measurable  reduction  in  the  number  of 
substance  abuse  related  emergency 
room  admissions? 

(9)  Docs  tlie  presence  of  the  Coalition 
and  prevention  program  result  in  a 
moasurabie  reduction  in  the  number  of 
substance  abuse  related  vyhicle  crashes? 

(10)  Docs  the  presence  of  the 
Coalition  result  in  mKasurabie  increases 
in  environmental/social  change  policies 
(i.e.,  number  of  ordinances  introduced/ 
enacted/repealed;  limited  alcohol  and 
tobacco  advertising,  etc.). 

Grantees  will  be  required  to  collect 
uniform  baselmo  and  yearly  data  on 
some  indicators  using  standardized 
instruments.  Data  collection  and 
analysis,  aggregation  to  group,  and 
procedures  for  transmitting  the  results 
to  CSAP  v^ll  be  provided  at  the  first 
grantee  meeting  following  award.  OMB 
approval  will  be  obtained  for  use  of  the 
in.struments. 

Process  Evaluation:  Process 
evaluation  is  both  a  quantitative  and 
qualitative  description  of  a  project.  It 
documents  the  evolution  cf  the  project 
from  inception  through  implementation 
and  completion.  The  process  evaluation 
documents  what  was  actuallv  done, 
what  was  learned,  w'lat  barriers 
inhibited  implement  ition,  how  such 
barriers  were  rv.solve  1,  and  what  should 
be  done  differently  ii.  future  projects.  In 
short,  process  evaluaiion  allowi  for 
successful  projects  to  be  replicated. 

For  tlie  purposes  of  this  giant, 
program  process  evaluation  should: 

(1)  Document  and  describe  the 
processes  by  which  the  coalition  is 
e.xpanded,  refocused.  implemented  and 
operated;  and 

(2)  Identify  factors  associated  with 
effective  planning  and  imp);  mentation 
of  the  prevention  strategies  for  the 
community  or  geographic  are.i. 

Comparison  Community  or  Area;  Use 
of  comparison  communities  or 
geographic  areas  which  closely  resemble 
the  community  or  area  served  by  the 
coalition  is  an  excellent  way  to  provide 
a  rigorous  test  of  the  effectiveness  of  the 
intcn'entions  to  be  implemented  under 
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this  announcement.  CSAP  realizes  that 
finding  suitable  comparison 
communities  may  be  difficult  because  of 
the  increasing  popularity  of  the 
partnership  movement,  and 
considerable  effort  may  be  needed  to 
identify  a  similar  community  willing  to 
participate  in  the  full  evaluation 
process. 

Comparison  and  target  communities/ 
areas  should  be  as  similar  as  possible  at 
baseline,  because  the  greater  the 
similarity  between  the  target  and 
comparison  communities/areas,  the 
greater  the  likelihood  of  detecting  and 
explaining  effects  of  the  coalition 
prevention  program  on  the  target 
community/area.  The  comparison 
communities/areas  should  not  have  a 
prevention  program  similar  to  the  one 
intended  for  the  target  community/area. 
The  target  and  comparison 
communities/areas  should  be 
geographically  distant  enough  to 
prevent  the  transmission  of  program 
activities  from  the  target  to  the 
comparison  communities/areas. 

CSAP  realizes  the  difficulties 
applicants  may  have  in  identifying 
comparison  communities  or  areas. 
CSAP  is  also  aware  of  the  limitations  of 
this  approach  given  the  variation  and 
potential  for  contamination  of 
prevention  programs  across 
communities,  regions  or  States.  Despite 
these  limitations,  applicants  are 
encouraged  to  use  this  approach. 
However,  applicants  will  not  be 
adversely  affected  by  using  a  different 
evaluation  approach  that  will  yield 
scientifically  credible  data. 

Participation  in  National  Cross-Site 
Evaluation:  A  National  cross-site 
evaluation  project  will  be  conducted 
with  the  goals  of  identifying:  (1) 
Successful  and  innovative  comrauni'y- 
based  Coalition  models;  (2)  effective 
strategies  for  the  prevention  of 
substance  abuse,  related  health  and 
safety  problems  and  risk,  factors;  (3) 
common  inhibitors  to  forming  effective 
Coalitions:  (4)  common  inhibitors  to 
design  and  implementation  of  effective 
prevention  strategies;  (5)  Coahtion 
models  that  effectively  prepare  the 
service  infrastructure  of  communities 
for  the  eventual  implementation  of 
Health  Care  Reform;  and  (6)  Coalition 
models  and  prevention  strategies  that 
produce  the  most  benefits  for  the  lowest 
monetary  costs. 

Proji'cts  funded  under  this 
announcement  will  be  required  to 
participate  in  the  National  cross-site 
evaluation,  by  contributing  data  that  are 
comparable  across  projects.  A  detailed 
description  of  the  National  Cross-site 
Evaluation  Plan  will  be  communicated 


to  the  funded  projects  at  the  beginning 
of  the  grant  program. 

Although  participation  in  the 
National  Evaluation  project  is 
mandatory,  grantees  will  not  have  to 
expend  grant  funds  for  activities  that  are 
not  already  within  the  local-level 
evaluation  plans.  Selected  grantees  will 
be  technically  and  financially  supported 
by  the  National  Cross-site  Evaluation 
project  for  activities  that  are  not  within 
the  purview  of  their  local-level  projects. 

Coordination  with  Other  Federal/ 
Non-Federal  Programs:  Applicants 
seeking  support  under  this 
announcement  are  encouraged  to 
coordinate  with  other  Federal.  State, 
and  local  public  and  private  programs 
serving  their  target  population.  Program 
coordination  helps  t6  better  serve  the 
multiple  needs  of  the  client  population, 
to  maximize  the  impact  of  available 
resources,  and  to  prevent  duplication  of 
services.  Funding  priority  will  be  given 
to  applicants  who  demonstrate  a 
coordinated  approach  to  providing 
comprehensive  substance  abuse 
prevention  services  (see  Award 
Criteria). 

Single  State  Agency  Coordination: 
Coordination  and  collaboration  with  tlie 
Single  State  Agency  (SSA)  for  alcohol 
and  other  drug  abuse  is  encouraged  to 
ensure  communication,  reduce 
duplication,  and  facilitate  continuity. 
The  application  must  include  a  copy  of 
a  letter  sent  to  the  SSA  that  briefly 
describes  the  proposed  pro)ect.  A  copv 
of  this  letter  should  be  included  m 
Appendix  B  to  the  application  entitled 
"Letters  to/from  SSAs." 

A  list  of  SSAs  can  be  found  in  the 
grant  application  kit.  If  the  target 
population  falls  within  the  jurisdiction 
of  more  than  one  Slate,  nil 
representative  SSAs  should  be  involved. 
Evidence  of  support  for  the  propcsod 
projfct  from  the  SSA  and  from  ihc  State 
Public  Health  Agency  will  be 
considered  in  making  funding  divisions 
(See  "Award  Decision  Criteria"  section). 

Intergovernmental  Review  (E.G. 
12372):  Applications  submitted  in 
response  to  this  anncuncement  are 
subject  to  the  intorgovemmpntal  review 
requirements  of  Executive  Ord-jr  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  i-rale  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective  application 
and  to  receive  any  necessary 
instructions  on  the  State's  review 
process.  For  proposed  projects  sening 
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more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
process  recommendations  to  the 
following  address  at  CSAP  [not  the 
address  to  which  the  application  was 
mailed):  Office  of  Review,  Center  for 
Substance  Abuse  Prevention,  Rockwall 
II  Building,  Suite  630,  5600  Fishers 
Lane,  Rockville,  MD  20857,  Attn:  SPOC/ 
CPCD  Grants. 

The  due  date  for  the  State  review 
process  recommendations  is  no  later 
than  60  days  after  the  deadline  date  for 
the  receipt  of  applications.  CSAP  does 
not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cutoff. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  applications  submittsd  by 
community-based,  non-govemmenlal 
organizations  within  their  jurisdictions. 

Non-governmental  applicants  who  are 
not  transmitting  their  applications 
through  the  State  must  submit  a  PHSIS 
to  the  head(s)  of  the  appropriate  State 
and  local  health  agencies  in  the  area(s) 
to  be  affected  no  lafer  than  the  receipt 
date  for  applications.  The  PHSIS 
consists  of  the  following  information: 

1.  A  copy  of  the  face  page  of  the 

application  (Standard  Form  424). 

2.  A  summary  of  the  project  (PHSIS), 

not  to  exceed  one  page,  which 
provides: 

a.  A  description  of  the  population  to  be 

sen'ed. 

b.  A  summary  of  the  services  to  be 

pro\'ided. 

c.  A  description  of  the  coordination 

plcumed  with  the  appropriate  State 
or  local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  Submission  Procedures: 
All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92),  which 
contains  Standard  Form  424  (face  page). 
The  following  information  should  be 
typed  in  Item  Number  10  on  the  face 
page  of  the  application  form: 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.194 

AS  94-02    Community  Prevention 
Coalitions  Demonstration 

Grant  application  kits  (including  form 
PHS  5161-1  with  Standard  Form  424, 
complete  application  procedures,  and 
accompanying  guidance  materials  for 


the  narrative  approved  under  OMB  No. 
0937-0189)  may  be  obtained  from: 
National  Clearinghouse  for  Alcohol  and 
Drug  Information,  (NCADI),  Post  Office 
Box  2345,  Rockville.  Maryland  20852, 
l-eOO-729-6686. 

Applicants  must  submit: 

1.  An  original  copy  of  the  application, 
signed  by  the  duly  authorized  official  of 
the  applicant  organization,  with  a 
complete  set  of  the  appropriate 
appendices;  and 

Z.  Two  additional,  legible  copies  of 
the  application  and  all  appendices. 

These  materials  should  be  sent  to  the 
following  address:  Center  for  Substance 
Abuse  Prevention  Programs,  Division  of 
Research  Grants,  NIH,  Westwood 
Building,  Room  240,  5333  VVestbard 
Avenue,  Bethesda,  Marj'land  20892.* 

•  If  an  overnight  carrier  or  express 
mail  is  used,  the  21ip  Code  is  20816. 

Review  Process:  Applications 
accepted  for  review  will  be  assigned,  at 
the  central  receipt  point  (Division  of 
Research  Grants,  NIH),  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Applications  will  be  reviewed  by  the 
IRG  for  technical  merit  in  accordance 
with  established  PHS/SAMHS.A  peer 
review  procedures  for  grants. 

Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition  to  the  IRG's 
recommendations  on  technical  merit, 
applications  will  undergo  a  second  level 
of  review  by  the  appropriate  advisory 
council,  whose  review  may  be  based  on 
policy  considerations  as  well  as 
technical  merit.  Applications  may  be 
considered  for  funding  only  if  the 
advisory  council  concurs  with  Lhe  IRG's 
recommendation  for  approval. 

Review  Criteria:  Eacn  application  will 
be  reviewed  and  evaluated  for  technical 
merit  using  the  following  criteria: 

General 

•  Potential  as  a  demonstration  project 
to  make  a  significant  contribution  to 
knowledge  of  comprehensive 
community-based  substance  abuse 
prevention  services,  and  systems 
services  development. 

Knowledge 

•  Consistency  of  the  project  with 
state-of-the-art  approaches  to  substance 
abuse  prevention  services,  evaluation 
designs,  and  coalition  program 
development; 

•  Demonstrated  knowledge  of  the 
health  and  substance  abuse  problems  in 
the  target  community  and  the  ethnic, 
cultural,  economic,  and  age  factors  that 
impact  the  community  and  prevention 
services. 


Cultural  Competence 

•  Evidence  of  understanding  the 
significance  of  cultural  and  gender 
diversity  in  achieving  a  comprehensive 
community  prevention  services  project; 
evidence  in  demonstrating  both 
sensitivity  and  responsiveness  to 
cultural  differences  and  similarities;  and 
effectiveness  in  using  cultiu-al  symbols 
to  commimicate  messages. 

•  Established  experience  and 
credibility  in  working  with  single  and 
multi-cultural  communities  in 
developing  collaborative  working 
relationships  that  allow  the  members  of 
the  targeted  community  to  draw  on 
community  based  values,  traditions,  and 
customs  in  the  development  of  the 
project's  plan  and  strategies,  in  addition 
to  other  support. 

Collaboration 

•  Evidence  of  participation, 
collaboration,  and  specific  commitment 
of  public  and  private  sector 
organizations  and  service  providers  in 
the  coalition;  this  should  include 
grassroots  organizations,  health,  human 
services,  education,  housing,  and  law 
enforcement. 

•  Evidence  that  the  governing  boards 
and/or  the  chief  elected  official  of  the 
applicant  agency  demons'rates  an 
understanding,  commitment,  and 
support  of  this  service  prevention  effort, 
the  coalition  membership,  target 
community,  and  the  relationship  of  the 
project  with  CSAP,  the  funding  agency. 

•  Evidence  of  project's  relationship  or 
planned  collaboration  with  existing 
relevant  State  and/or  local  prevention 
activities  in  the  target  community. 

•  Delineation  of  the  roles  and 
responsibilities  of  the  applicant  agency 
and  the  coalition  in  terms  of  prevention 
pohcy  and  activities,  fiscal  oversight, 
personnel  oversight,  etc.  This  should  be 
specific  in  terms  of  areas  over  which  the 
applicant  agency  will  have  complete 
control  and  over  which  the  coalition 
may  or  may  not  be  involved  by  the 
applicant  agency. 

Resources 

•  Adequacy,  availability,  and 
accessibility  of  facilities  and  resources 
in  the  target  community; 

•  Capability,  experience,  and 
qualifications  of  the  applicant 
organization  to  plan,  design,  and 
coordinate  prevention  efforts  with 
members; 

•  Appropriateness  of  the  budget  for 
each  year  of  the  proposed  activities; 

•  Ability  to  sustain  services  and 
systems  b^un  under  the  project  after 
the  funding  period  has  ended. 
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Management  Plan/Approach 

•  Adequacy  and  appropriateness  of 
the  needs  assessment; 

•  Appropriateness  of  the  applicant's 
proposed  approach,  activities,  and  goals 
and  objectives  to  the  goals  and 
objectives  of  the  CPCD  program; 

•  Qualifications  and  experience  of 
program  director,  project  director, 
evaluator,  and  other  key  persormel; 

•  Evidence  that  the  resources 
required  to  support  the  project  are 
clearly  tied  to  the  goals  of  the  CPCD 
program  and  are  deUneated  in  the 
accompanying  budget; 

•  Adequacy,  rationale, 
appropriateness,  and  feasibility  of  the 
proposed  services,  strategies,  and 
timeframes  to  meet  the  applicant's 
stated  objectives; 

•  Appropriateness  and  potential  of 
plans  for  improving  the  coordination 
and  accessibility  of  existing  prevention 
services  and/or  stimulating  the  delivery 
of  new  or  additional  services; 

•  Adequacy  of  procedures  to  identify, 
recruit,  and  retain  the  project's  services 
provider  participants. 

•  Adequacy  of  procedures  for  the 
protection  of  participants 

Evaluation  Plan 

•  Clarity,  feasibility,  appropriateness, 
and  completeness  of  evaluation  plan, 
measures  and  indicators — process  and 
outcome. 

Award  Decision  Criteria:  Applications 
recommended  for  approval  by  the  Ir^.itial 
Review  Group  and  the  appropriate 
advisory  council  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  review  process.  Other  award  criteria 
will  include: 

•  Availability  of  funds. 

•  Geographical  distribution 
throughout  the  United  States  and  its 
territories. 

•  Evidence  of  support  from  the  Single 
State  Agency  for  alcohol  and  other  drug 
abuse  and  the  State  Public  Health 
Agency. 

•  Coordination  with  other  Federal/ 
non-Federal  programs. 

•  Neighborhoods  hardest  hit  by  drug 
use  and  related  crime  and  violence. 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
may  be  directed  to:  David  Robbins, 
Chief,  Community  Prevention  and 
Demonstration  Branch.  Division  of 
Community  Prevention  and  Training, 
Center  for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  Room  9D-18. 
5600  Fishers  Lane,  Rockville.  MD 
20857,(301)443-9438. 

Questions  concerning  grants 
management  issues  may  be  directed  to; 


Margaret  E.  Heydrick,  Grants 
Management  Branch,  Center  for 
Substance  Abuse  Prevention,  Rockwall 
II  Building.  Room  640,  5600  Fishers 
Lane,  Rockville,  Mar>land  20852.  (301) 
443-3958. 

Dated;  April  6, 1994. 
Richard  Kopanda, 

Acting  Executive  Officer,  SAKIHSA. 

[PR  Doc.  94-8792  Filed  4-11-94;  8;45  am] 

BILUNG  CODE  4162-2&-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisio.is  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (076- 
0100),  Washington.  DC  20503. 
telephone  (202)  395-7340. 

Title:  Land  Acquisitions. 

OMB  approval  number:  1076-0100. 

Abstract:  Respondents  are  Native 
American  tribes  or  individuals  who 
request  real  property  acquisition  for 
trust  status.  No  specific  form  is  used  but 
respondents  supply  information  and 
data  so  that  the  Secretary  may  makr  an 
evaluation  and  determination  in 
accordance  with  established  Federal 
factors,  rules  and  policies. 

Frequency:  As  needed. 

Description  of  respondents:  Native 
American  tribes  and  individuals 
desiring  acquisition  of  lands  in  trust 
status. 

Estimated  completion  time:  4  hours. 
Annual  responses:  9,200. 
Annual  Burden  hours:  36,800. 
Bureau  clearance  officer:  Gail 
Sheridan  (202)  208-2685. 

Dated;  January  12,  1994. 
Larry  Morrin, 

Chief,  Division  of  R^ki!  Estate  Sen'ires. 
[FR  Doc.  94-8760  Filed  4-11-94;  8;45  am) 
BILUNG  CODE  4910-02-M 


Bureau  of  Land  Management 

[NV-030-4332-02;  Closure  Notice  NV-030- 
94-03] 

Closure  of  Federal  Lands;  Churchill 
County,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Federal  Land  Closure.  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  the  vicinity  of  an 
unnamed  canyon  immediately  north  of 
War  Canyon  on  the  east  side  of  the  Clan 
Apline  Mountains  Wilderness  Study 
,\rea  (WSA)  in  eastern  Churchill 
County.  Nevada,  are  closed  to  all 
motorized  vehicles.  This  closure  is 
necessary  due  to  extensive  illegal 
woodcutting  activities  in  this  trea  and 
the  extension  of  an  existing  jeep  trail  as 
a  result  of  cross-counUy  OHV  tra.-el. 
This  action  is  in  conformance  with  the 
Laliontan  Resource  Management  Plan, 
the  Interim  Management  Policy  and 
Guidelines  for  Lands  Under  Wildemes. 
Review  (IMP)  and  the  approved  off-road 
vehicle  designation  order  («fNV-03- 
8801)  for  lands  within  the  Carson  City 
District. 

DATES:  This  closure  goes  into  effect  on 
April  15,  1994,  and  will  remain  in  effect 
until  the  Carson  City  District  Manager 
determines  it  is  no  longer  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  F.  Knight.  Wildeniess 
Coordinator,  Carson  City  District.  1535 
Hot  Springs  Road,  suite  300.  Carson 
City,  Nevada  89706.  Telephone  (702) 
885-6100. 

SUPPLEMENTARY  INFORMATION:  The 
authorities  for  this  closure  are  43  CFR 
8341.2,  43  CFR  8342.3  and  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  a  closure  order  is  subjpct  to  arrest 
and  fines  of  up  to  SI 000  and/or 
imprisonment  not  to  exceed  12  monthb. 
This  closure  applies  to  all  motorized 
vehicles,  excluding  (Ij  a;.;,'  "'nrreency 
or  law  enforcement  vehicle  while  ut  .;:^ 
used  for  em.ergency  pu.'poses,  and  (2) 
any  vehicle  whose  use  is  expressly 
authorized  in  uTiting  h:  th-  I.ahontan 
Resource  ,^rea  Mar.r!?,'--:. 

The  public  i.mds  alft-ctcd  by  this 
closure  are  icKated  within  tlio  Clan 
Alpine  Mountains  \VS.\, ;  ;i.;cifica!ly; 

Mt.  Diablo  Meridi,in 

T.  20N  ,  R  -i-E. 
Sec.  21 
Sec.  28 

A  map  of  the  area  t  ir^sc- J  to  motnri?T  "i 
vehicles  is  posted  in  tiie  Carson  City 
District  Office. 
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Dated:  March  30, 1994. 
~  James  VV.  Elliott, 

Carson  City  District  Manager. 

IFR  Doc  94-8615  Filed  4-11-94;  8;45  ami 

BILUNQ  CODE  4310-HC-M 

[WY-92(M1-5700;  WYW106149] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leasa 

April  4.  1934. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e).  and  43  CFR 
3108.2-3[a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WilVloenO  fur  lands  in  Sublette 
County,  Wyoming,  was  ti.moly  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  If'si^  has  agreed  to  the  amended 
lease  t;nns  for  rentals  and  ro^-alties  at 
rates  cf  S5.00  per  acre,  or  fraction 
thereof,  per  year  and  16^.^  percent, 
respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  and  S125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  cut  in 
section  31(d)  =>.nd  (e)  of  the  Mineral 
Lands  Leasing?  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVVWlOBl^Q  effective  November 
1. 1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  ihe 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J,  Lewis, 
Supenisory-  Land  Law  Examinf:r. 
iFR  Doc  94-8761  Filed  4-11-94.  8.45  f.-.-.j 
BILUNO  COOe  4310-22-M 

[NV-930-«210-O4;  M-67773I 

Realty  Action:  Exchange  of  Lands  in 
Clark  ar>d  Esmeralda  Counties,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action  N-57773 
for  exchange  of  lands  in  Qark  and 
Esmeralda  Counties,  Nevada. 

SUMMARY:  The  following  described 
private  lands  in  Clark  and  Esmeralda 
Counties,  Nevada,  are  being  considered 
for  acquisition  by  exchange  pursuant  to 
■Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  43  U.S.C.  1716. 

.Mount  Diablo  Meridian,  Nevada 

T  1  S.R.  34  E. 
Sec.  19,  SVA'''2. 


Sec.  30,  SE"*SVVV«.  NEv*SEv«.  S'tSEV*. 
Sea  3 1 ,  lots  1 ,  2,  NEV,.  E»/i.\V'^,  WVjSEv*. 
T.  21  S.,  R.  55  E.. 
Sea  14.  NKv*.  E^-'.jSVVv*,  VW^SE'-'*. 
Sea  23,  XWaNEv^,  N'EV4.V\Vv«. 
T.  19  S.R.  56  E., 
Sec  11.  Tract  47. 
Sea  12.  Tract  37. 
T.  19  S.R.  57  E., 

Soa  7.  a  portion  of  lot  4.  a  portion  of 
SEi'4SW'... 
T  20S.,R.  57  E., 
Sea  27,  SW'aSVV'A. 

Sea  28,  W'':NE"4,  SE'aNEv^.  NE'^^SE'^. 
Sec  34.  N"2N"\VV4.  SEv^NVW*. 
T.  23  S.R.  57  E. 

Sea  I.MS  4246  .A  a  B. 
S;a  12,  MS  37,  MS  ):.J6  \  i  B 
T.  20S..R.  53  E  . 

S^-c  6,  l(tts  2  and  4,  a  pc  itio.n  of  lo!  3. 
SE'4N\V'/4. 
T.  22S..  R.  59  E.. 

Sec  19.  a  portion  of  N'Ev«SEV4. 
St-c.  20.  a  pc'tion  of  N^^V'-'^SW''*. 
T.  21  S.R.  59  E, 

Sec.  6.  a  portion  of  lot  5. 
T.  22  S  .  R.  59  E. 
Sed.  7.  a  pen. on  of  the  S''iNT'A  zr.d  a 
pMDrtiop  of  N '  .<SE''4. 
T.  15E.,R.  68  E.. 
Sec  24,  EV2NE'.-4,  N''.N"EV4SE-' '4. 
MV:S\V%4NEi-..SFv,. 
SE"4SWv,NE',4SEV4,  SEV4N"E»'4St:>  4, 
Ni/^SEv4SEV4.Nv-.sW'-4SEV4.SEv,. 
S»'sSE'-.SEV4SEv,. 
Sec  25.  Sv2N'-.:NEV4\EV4, 
S>'jS>'2.\Ei.4NEV4.  NWV4>rt:V4. 
Ev.:SVVV4N'EV4,  N>'-.N"VYv«SEV4KE'.4. 
SE''4N'\V'/4SE'/4N-EV,, 
MViNH'MNE'ASE'A.  S"2SEV4NE' -^SE' -4, 
E'iSEv^SE'A. 
Sec.  35,  SEV4. 

Sec  26,  EViNE!',.\E'.'4,  SWV4N"EV*.NE'/4, 
SE'  4NT;>',.  VV'-iN\VV4N'Ev,SWV4, 
E»'2S\V'.  ;N"E-  '4SVV V,.  SE V,NEv,SWV4. 
\V"2SWV4,  SE'aSWV*.  W.'iSVVV4SEV4. 
T.  16S.,R.  68  E., 

Sec  1.  lots  3,  4,  SW'ANfWV*. 
N-'ajSEv^N'V.'v*.  W^'sSWV*. 
Sec.  12,  N\V'-4N'\V'/4.  N^SWVtJ-nV'A. 
T.  14S.,R.69E., 

Sec  32,  SEv«SWv,,  SW-aSE'A. 
Sec.  33.N'\VV4S\VV4. 
T.  15S.,R.  69  E., 

Sec  5.  lots  3,  4,  SE'-mMW,. 
Sec.  30.  lots  2  and  3,  a  portion  of  tots  1  and 
4.  N"2N-EV4.  SWV*.\EV4.  NEV4N\V"4. 
."^'aSE'/,. 
Sec.  31,  a  portion  of  lots  1  and  2. 
hIE'AWV'A.  SEV4. 
T.  16S.,R.  69E., 

Sec,  6,  lots  1  and  2,  S"-*.:.\'E'^,  E'>jSV» 'A, 
SE'/4. 

.^ggregating  4.970.00  acr?s,  more  or  less. 

The  exchange  is  being  proposed  by 
Olympic  Land  Corporation.  The 
purpose  of  the  exchange  is  to  acquire 
nonfederal  lands  located  along  the 
Virgin  River,  within  the  Red  Rock 
Canyon  National  Conservation  Area  and 
within  the  Toiyabe  and  Inyo  National 
Foroats.  The  exchange  is  consistent  with 
the  Bureau's  planning  for  the  lands 
involved  and  has  been  discussed  with 


local  governmental  ofBcials.  The  public 
interest  will  be  served  by  making  the 
exchange.  The  value  of  the  lands  will  be 
determined  by  an  appraisal.  If  the 
exchange  values  are  not  equal,  the 
transaction  '.vill  be  phased  or  the 
acreage  adjusted  or  nnoney  will  be  used 
to  equalize  the  values  upon  approval  of 
the  final  appraisal  of  both  the  offered 
and  selected  lands.  The  selected  lands 
were  identified  in  a  Notice  of  Realty 
Action  published  in  the  Federal 
Register  (53  PR  47472)  on  September  9, 
1993. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  concenung  the 
offered  lands  to  the  District  Manager, 
Las  Vegas  District.  P.O.  Box  26569,  Las 
Vegas,  Nevada  89126.  Ar,y  adverse 
comments  will  be  reviewed  by  the  Stale 
Director. 

D.ited;  April  5,  1994. 
Gary  Ryan, 
DifUirt  StanagfT. 
IFR  Doc.  94-8682  Filed  4-11-94;  8.45  amj 

BILLING  CCOE  43l(MHC-« 

[OR-130-04-4210-05;  GP4-117;  WAOR 
50716] 

Realty  Action;  Sale  of  Public  Lar>ds  in 
Ferry  County,  WA 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Realty  Action;  Sale  of 
Public  Lands  in  Ferry  County, 
Washington. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1713: 

Willamette  Meridian 

T.  36  N..  R.  32  E..  Section  1,  Lots  6  &  25; 
Aggregating  0.40  acres,  more  or  less.  )□ 
Ferry  County,  Washington. 

The  property  will  be  offered  by  direct 
sale  to  the  Ferry  County  Joint  Housing 
Authority  at  no  less  than  the  approved 
fair  market  value.  The  public  land  is 
located  within  a  proptKcd  construction 
site  for  a  low  income  housing  complex 
which  is  urgently  needed  by  the 
community  of  Republic. 

The  sale  will  be  subject  to:  1.  The 
reservation  to  the  United  States  of  a 
right  of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890, 
(43  U.S.C.  945). 

2.  All  minerals  shall  b<3  reserved  to 
the  United  Stales,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 
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3.  All  other  valid  existing  rights, 
including,  but  not  limited  to,  any  right- 
of-way,  permit,  or  lease  of  record. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

Detailed  information  concerning  'ho 
sale,  is  available  for  review  at  the 
Spokane  District  Office,  East  4217  Main 
Avenue,  Spokane,  Washington  99202. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Spokane  District  Manager  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In 
absence  of  any  adverse  comments,  this 
realty  action  will  become  a  final 
detennination  of  the  Department  of  the 
Interior. 

Date  oflssue:  April  4,  lO'U. 
Joseph  K.  Buesing, 
District  Manager. 

IFR  Doc.  94-8762  Filed  4-11-94;  845  am] 
BXLING  CODE  4310-33-M 


Bureau  of  Reclamation 

Information  Coitection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
infornidtion  listed  below  has  bern 
submitted  to  l>ie  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Papenvork  Ff^duction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatdry  niatciial 
m.iy  be  obtained  by  coniaclint;  Lhc 
Bureau's  clejrince  officer  at  t.'-e  phone 
number  li.sted  below.  Ciomments  and 
sugg.-'stions  on  the  rt'juircment  should 
be  made  within  30  days  directly  to  the 
Bureau  Clearance  Officer  at  'he  address 
shown  below,  and  to  the  O.'fice  of 
Management  and  Budget  In.terior  Desk 
Officer.  Washington.  DC  20503. 
telephone  202-3y5-7340. 

Title:  Private  Rental  Sur.-ev. 

OMB  approval  number:  1006-0009. 

Abstract:  Respondents  sapply 
identifying  information,  and  descriptive 
and  rental  data  on  private  rental  houses, 
apartments,  mobile  homes,  and  trailer 
spaces.  This  information  allows  the 
bureau  to  establish  comparable  rental 
rates  for  occtipants  of  Government 
furnished  quaners. 

Bureau  Fonn  A'umbcrs;  7-2226  and 
7-2227. 

Frequency:  Un  occasion. 

Description  of  Respondents:  Small 
businesses  or  organizations. 


Estimated  completion  time:  Form  7- 
2226—12  minutes;  form  7-2227—10 
minutes. 

Annual  Responses:  3,000. 

Annual  Burden  Hours:  590. 

Bureau  clearance  officer:  Mr.  Robert 
A.  Lopez,  Chief,  Publications  and 
Records  Management  Branch.  Bureau  of 
Reclamation.  P.O.  Box  25007,  Denver, 
Colorado.  80225-0007.  303-236-6769. 

Dated:  March  23,  1994. 
J.  W.  McDonald. 

Assistant  Ccrnmiisioner — Resources 

Management. 

IFR  Doc.  94-8763  Filed  4-11-94:  8:45  air.) 

BILLING  CODE  4310-09-M 


Cent.-al  Valley  Project,  California 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Withdrawal  of  notice  of  intent. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  canceling  plans  to 
prepare  an  environmental  impact 
stdtrment  (EIS)  on  interim  regulations  to 
implement  the  Reclamation  Reform  Act 
(RR.^)  in  California's  Central  Vallev 
Project  (C\T). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Terr>-  Lynott.  Director.  Policy  and 
Programs,  Bureau  of  Reclamation. 
Denver  Office,  PO  Box  25007.  Denver 
CO  80225. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  intent  was  publir.hed  in  the  Federal 
Register  (57  FR  20288,  May  12,  1992)  to 
comply  with  orders  dated  ju'y  26,  "iggi. 
and  March  10.  1992.  by  the  I'nitcd 
States  District  Court  for  the  KasU'rn 
District  of  California  [XRDCv.  Duvail. 
.\c  Civ.  S-E8-375  LXK]  dec  kring  that 
Reclamation  had  not  complied  with  the 
requirements  of  the  .Nation  •) 
En\ironmt':"ital  Policy  Act  of  1G59  in 
preparing  an  environmsmla;  usses'.nient 
with  a  "Finding  of  no  Si^.-iificant 
Impact"  in  the  promulgation  of  its  1987 
regulations  for  the  RR.^  (43  CFR  part 
42G,  Rules  and  Regulations  fur  Projects 
Governed  by  Federal  Reclamiation  Law). 
A  settlement  contract  between  the 
Departments  of  Justice  and  of  the 
Interior  and  NREK^  was  entered  into  on 
September  16,  1993.  concerning  \RDC. 
et  a!.  V.  Beard.  The  settlement  contract 
eliminates  the  need  for  a  separate  EIS 
and  rulemaking  for  the  Central  V'alley 
Project,  California. 

Dated:  April  5,  1994. 
J.  William  NfcDonald. 

Assiftfint  Commis<iionrr — Ri  sources 

Management. 

[FR  Doc.  94-6683  Filed  4-11-94.  8.45  am] 

EILLiriQ  CODE  ijlu-x*-*! 


National  Park  Service 

Gary  Marina,  Supplement  to  the  Draft 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  supplement  to 
the  draft  environmental  impact 
statement  for  the  Gar\'  Marina,  adjacent 
to  Indiana  Dunes  National  Lakeshore. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Ser\ice 
(NFS)  announces  the  availabilitv  of  a 
supplement  to  the  draft  environmental 
impact  statement  (DEIS)  for  the  Gan,- 
Marina.  The  city  of  Gar\  proposes  to 
construct  a  marina  on  Lake  Michigan 
adjacent  to  the  west  boundarv  of 
Indiana  Dunes  National  Lakeshore.  The 
proposed  marina  would  require  an 
access  road  through  Indiana  Dunes 
National  Lakeshore.  The  supplement  to 
the  DEIS  was  prepared  by  the  city  of 
Gary  and  the  NFS. 

The  city  of  Gary  and  the  NTS's 
preferred  alternative  for  marina  access  is 
identified  in  the  supplement  to  the  DEIS 
as  the  "proposed"  access  alternative; 
construction  of  an  access  road  on  the 
abandoned  Indiana  Hari'or  Beit  Railroad 
bed,  within  the  west  end  of  Indiana 
Dunes  National  Lakeshore,  and  on  L'.S. 
Steel  Corporation  property,  adjacent  to, 
but  outside.  Indiana  Dunes  National 
Lakeshore.  This  is  a  new  alternative  tli.it 
was  not  previously  described  in  the 
DEIS  of  April  1989.  The  new  alternative 
was  developed  in  response  to  public 
and  .^g-^ncy  conunent  on  the  DEIS.  Many 
comments  called  for  the  development  of 
an  access  altema'ive  \\  ith  less  impact  to 
Indiana  Dunes  Naticinul  Lakeshore  th  m 
those  presented  in  the  DEIS. 

The  city  cf  Gary  and  the  Ni'S's 
preferred  alternativo  for  the  marina 
locatio.i  is  identified  in  the  DEIS  as  Site 
1,  wh:ch  is  b^'hind  an  existing 
br-pakwator  on  land  currently  ov.ned  by 
U  S.  Stffl  Corporation.  Ail  other  marina 
si'e  alternatives  described  in  the  DEIS 
have  been  eliminated  from  firlher 
consideration. 

Comments  on  the  Supplement  to  liic 
DEIS  should  be  received  no  later  than 
June  7.  1994. 

Comments  on  the  supplement  to  the 
DEIS  should  be  submitted  to:  Mr.  Dale 
Engquist.  Superintendent.  Indiana 
Dunes  Natio.nal  l-akeshore.  1100  .\. 
Mineral  Springs  Road.  Porter.  Indhma 
46304, (219)  926-7561 

Public  reading  copies  of  the 
supplement  to  the  DEIS  and  the  ]9«9 
DEIS,  will  be  available  for  review  at  the 
following  locations; 
Office  of  Public  Affairs,  National  Park 

Senice,  Departnj*  nt  cf  the  Intrri(ir. 
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18th  and  C  Streets.  NW..  Washington. 

DC  20240.  (202)  343-6843 
Headquarters  and  Visitor  Center  (comer 

of  Hwy  12  and  Kemil  Road),  Indiana 

Dunes  National  Lakeshore.  1100  N. 

Mineral  Springs  Road.  Porter,  Indiana 

46304.  (219)  926-7561 
City  Hall,  City  of  Gary.  401  Broadway. 

Gary.  Indiana  46402.  (219)  881-1332 
Gary  Public  Library.  City  of  Gary,  220 

West  5th  Avenue,  Gary.  Indiana, 

46402.  (219)  886-2484 

A  limited  number  of  the  supplement 
to  the  DEIS  and  the  1989  DHS  are 
available  on  request  from  the 
Superintendent,  Indiana  Dunes  National 
Lakeshore  (refer  to  address  above). 

Dated.  March  28. 1994. 
F~A.  Calabrese, 

Acting  RegionaJ  Director,  Midwest  Region. 
[FR  Doc  94-8673  Filed  4-11-94;  8:45  am] 
BtLUMS  COOe  «31»-70-(> 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nomirtattons 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  2, 1994.  Pursuant  to  §60  13  of  36 
Cr  R  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington. 
DC  20013-7127.  Written  comments 
should  be  submitted  by  April  27, 1994. 
Carol  D.  Shull. 
Chief  of  Hegisiration,  National  Rfgistcr. 

ARIZONA 

Apache  County 

Lciwer  Zani  fljver  Archeohgical  District. 
Rpstrirfed  Address.  St.  John's  vicinity. 
94000398 

Coconino  County 

Eldredge.  Dean,  Museum,  3404  E.  US  66, 
Flagstaff  94000396 

Pima  County 

I'itoi  Mo'o — Montezuma's  Head  and  'Oks 
Doha — Old  Woman  Sitting.  Organ  Pipe 
NM.  Ajo  vicinity,  94000399 

COLORADO 

Mofifat  County 

'Mantle's  Cave,  Dinosaur  NM,  Dinosaur 
vicinity.  94000394 

CONNECTICIT 

MiddlesM  County 

Connecticut  Valley  Railroad  Roundhouse 
and  Turntable  Site.  Off  Main  St.  in  Fl. 
Saybrook  Monument  Park  in  Savbrook 
Point.  Old  Saybrock,  9400039.5 


GEORGIA 
Oconee  County 

Elder'M  .Mill  Covered  Bridge  and  Elder  Mill,  4/ 
5  mi.  S  of  jet.  of  Elder  Mill  Rd.  and  GA  15. 
Watkin.sville  vicinity.  9400O3A9 

KANSAS 

Reno  County 

St.  r/iereso's  Catholic  Church.  211  E.  5th 
Ave,  Hutchinson.  9400039O 

NEW  lERSEY 

Camdtn  County 

Donance.  Arthur.  House.  28  Franlilin  Ave., 
Merchantville.  94000391 

Monmouth  County 

Taylor,  George.  House,  74  Broadway, 
Freehold  Borough.  94000392 

Morris  County 

King  Store  and  Homestead.  211  Main  St.. 
Roxbury  Township.  Ledgewood,  94000393 

NEW  YORK 

SufTblk  County 

Sag  Harbor  Village  District  (Boundary 
Increase).  Roughly  bounded  by  Sag  Harbor. 
Bay.  Eastville.  Grand,  Joel's  Ln..  Middle 
Line  Hwy..  Main,  Giover  and  Long  I.siand, 
Sag  Harbor.  94000400 

PENNSYLVANIA 

York  County 

Village  of  Muddy  Creek  Forks,  Jet.  of  Muddy 
Creek  Forks  and  New  Park  Rds..  E 
HopevveH,  Fawn  and  Long  Chanceford 
TouTiships.  Muddy  Creek  Forks.  94000397 

UTSCONSIN 

Dane  County 

Stoughton  Main  Street  Commercial  Histonc 
District  (Boundary  Increasej.  Main  St.  from 
Forest  St.  to  Fifth  St.,  Sfoughton.  94000387 

Trempealeau  County 

Aj-radia  Free  Public  Ubrary.  406  E  Mam  St.. 
Arcadia.  94000388 

|FR  Doc.  94-8672  Filed  4-11-94,  8  45  am[ 
BILUNG  CODC  43'0-70-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devetopment 

Housing  Guaranty  Program; 
Investntent  Opportunity 

The  U.S.  Agfncy  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Republic  of 
the  Philippines  ("Borrower")  as  part  of 
USAID's  development  assistance 
program.  At  this  time,  the  Government 
of  the  Philippines  has  authorized 
USAID  to  request  proposals  from 
eligible  lenders  for  a  loan  under  this 
program  of  $15  Million  U.S.  Bollars 
(USS15.000.000).  The  names  and 


addresses  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  tenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  belowr 

Government  of  the  Philippines 

Project  No.:  492-HG-OOl— S15X)004KK> 
Housing  Guaranty  Loan  Noj  492-HG- 
002  AOl 

1 .  Attention:  Honorable  Romeo  L. 
Bernardo,  Undersecretary,  Address: 
Department  of  Finance,  room  416,  5 
Storey  Bldg.,  Bangko  Sentral  Ng 
Pilipinas  Complex,  Malate,  Manila, 
Philippines. 

Telex  No.:  CB  CONF 

Telefax  Nos,:  Oil  (632)  521-0106  or  Oil 

(632)  522-0164  (preferred 

communications) 
Telephone  Nos.:  Oil  (632)  59-56-87  or 

on  (632)  59-82-79 

2.  Attention:  Honorable  Romeo  L. 
Bernardo,  Undersecretary,  c/o  Ms.  Ma. 
Cecilia  C.  Soriano,  World  Bank  Advisor, 
Address:  The  World  Bank,  room  No.  MC 
12-319,  1818  H.  Street,  NW., 
Washington,  DC  20433. 

Telefax  No.:  (202)  622-1551  (preferred 

communication) 
Telephone  No.:  (202)  458-0094 

3.  Attention:  Ms.  Rosalia  V.  de  Leon, 
Address:  Department  of  Finance,  Room 
416,  5-Storey  Bldg.,  Bangko  Sentral  Ng 
Pilipinas  Complex.  Malate,  Manila. 
Philippines. 

Tekix  No.:  CB  CONF 

Telefax  Nos.:  Oil  (632)  522-0164 

(preferred  communication) 
Telephone  Nos.:  Oil  (632)  5^56-87  or 

on  (632)  59-82-79 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
i.ndicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Progrdm.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower's 
representatives  by  Tuesday,  April  26, 
1994, 12:00  noon  Eastern  Dayhght 
Savings  Time.  Bids  should  hie  open  for 
a  period  of  48  hours  from  the  bid 
closing  date.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 

1.  Mr.  William  Frej.  Director/RHUDO/ 
JAKARTA,  USAID/Jakarta,  Box  4,  Unit 
8134,  APO  AP  96520-8135,  (Street 
address:  Jalan  Medan  Merdeka  Seletan 
#5,  Jakarta,  Pusat,  Indonesia). 

Telefax  No.:  Oil  (6221)  380-6694 

(preferred  communication) 
Telephone  No.:  Oil  (6221)  360-360 

2.  Mr.  Harold  L.  Dickherber.  ONRAD/ 
DLD,  USAID/Philippines,  APO  AP 
96440,  (Street  Address:  1680  Roxas 
Boulevard,  Ermita.  Manila.  Philippines 
1000). 
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Telefax  Nos.-  Oil  (632)  522-2512  or  Oil 

(632)521-4811  (preferred 

comiBuiiicatioa) 
Telephone  Nos.:  Oil  (632)  522-4411  or 

Oil  (632)521-7116 

3.  Mr.  David  Grossman.  Assistant 
Director,  Mr.  Peter  Pirrrie,  Finaircial 
Advisor,  Address:  U^.  Agency  for 
International  Development,  Office  of 
Housing  and  Urban  Programs,  G/DG/H. 
room  401.  SA-2,  VVashdngton.  DC 
20523-0214. 

Telex  No.:  892703  AID  VVSA 
Telefax  No.:  (202)  663-2552  or  (202) 

663-2507  (preferred  cammunicatian) 
Tel^hone  No.:  202/663-2547  or  (202) 

663-2548 

For  your  information  the  Borrower  is 
currently  considering  the  foilow-ing 
terms: 

(1)  Amount:  U.S.  S15  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate. 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principa]  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Bate:  Alternatives  of  fixed 
and  variable  rates  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6'/*%  U.S. 
Treasury  Bond  due  August  15, 2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-naonth  British  Bankers 
Association  LIBOR,  preferably  wilh 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiums,  if  any. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  that  right  ttf 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees; Offers  shouid  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 

placi  ment  fee.  Such  fees  and  expenses 
shall  be  payable  al  closing  from  the 
proceeds  of  the  loan.  All  fees  should  be 
clearly  specified  in  the  offer. 


(7)  Closing  Date:  Not  io  exceed  60 
days  from  dale  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  tiie  loan  are 
initially  subject  to  ^te  individual 
discretion  of  the  borrower,  ai>d 
thereafter,  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  wiH 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pinsuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
•■Acf). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary-  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  bv 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAED  housing  guaranty  program  can 
be  obtained  from:  Mi.  Peter  M.  Kimm, 
Director,  Office  of  Housing  and  Urban 
Programs,  U.S.  Agency  for  International 
Development,  room  401,  SA-2, 
Washington,  DC  20523-0214. 
Fax  Nos;  (202)  663-2552  or  663-2507 
Telephone: 202/663-2530 

Dated:  April  7.  1994. 
Michael  G.  Kitay. 

Assistant  General  Counsel  Bureau  for  Gloixil 
Programs,  Field  Support  and  Besearch. 
Agency  for  International  Development. 
(PR  Doc.  94-8724  Filed  4-11-94,  8:45  anil 

BILUNG  CODE  811»-»-M 


INTERNATIONAL  TRADE 
COMMISSION 

(InvesKgalions  Mos.  731-TA-696-698 
(Preitininary)] 

Magnesium  From  the  People's 
Republic  of  China,  The  Russian 
Federation,  and  Ukraine 

AGENCY:  United  States  Imemational 
Trade  Commission. 


ACTWM:  Institntion  and  scieduling  of 
preliminary  antidumping  iirvestigations. 

SUMMARY:  Il»e  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-696-698  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  rndicatiun 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabhshment  of 
an  industry  in  the  United  Slates  is 
materially  retarded,  bj'  reason  of 
imports  from  the  People's  Republic  of 
China,  the  Russian  Federation,  and 
Ukraine  of  unwrought  magnesiura 
(primary  magnesium),  prcmded  for  in 
subheadings  8104.1 1.00  and  8104.19.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  Mav  16. 
1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consuh  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  267, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  March  31,  1994. 

FOR  FURTHER  rNFORMATION  CO»»TACT: 

Fred  H.  Fischer  (202-205-3179),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  S\V.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary-  at  202-205-2000 
Information  can  also  be  obtained  bv 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.a.l). 

SUPPI^MENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  March  31,  1994,  by  Magnesium 
Corporation  of  America  (Magcorp).  Salt 
Lake  City,  UT;  the  International  L>nion 
of  Operating  Engineers,  Local  564. 
Freeport.  TX;  and  the  United 
Steelworfcers  of  America.  Local  83 Ti. 
Salt  Lake  City,  UT. 
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Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  tha  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  Thursday,  April  21, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW., 
Washington,  IX.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  H.  Fischer  (202-205-3179) 
not  later  than  Monday,  April  18,  1994. 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
Tuesday,  April  26,  1994,  a  wTitten  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 


presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  vmtten 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  April  6. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-8790  Filed  4-7-94;  4:44  pm] 
BILLING  CODE  702O-42-P-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32479] 

Caddo  Antoine  and  Little  Missouri 
Railroad  Company— Feeder  Line 
Acquisition — Arkansas  Midland 
Railroad  Company  Line  Between 
Gurdon  and  Bird's  Mill,  AR 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Acceptance  of  feeder  line 

application. 

SUMMARY:  The  Commission  accepts  the 
feeder  railroad  appUcation  filed  by  The 
Caddo  Antoine  and  Little  Missouri 
Railroad  Company  (CALM)  under  49 
U.S.C.  10910  and  49  CFR  1151.3  to 
acquire  from  the  Arkansas  Midland 
Railroad  Company  Inc.  a  52.9-mile  rail 
line  between  Gurdon  (milepost  426.3) 
and  Bird's  Mill  (milepost  479.2).  AR, 
and  institutes  a  proceeding. 
DATES:  Competing  applications  to 
acquire  all  or  any  portion  of  the  line  are 
due  May  12,  1994.  Verified  statements 
and  comments  addressing  both  the 
initial  and  competing  applications  are 
due  )une  13,  1994.  Verified  replies  by 
applicants  and  other  interested  parties 
are  due  July  5, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32479  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  D.C.  20423  and  (2)  CALM's 


representative:  James  M.  Moody,  Jr.. 
Wright,  Lindsey  &  Jennings,  2200 
Worthen  Bank  Building,  200  Wes^ 
Capitol  Avenue,  Little  Rock,  AR  72201- 
3699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660  or 
Joseph  C.  Levin  (202)  927-6287.  [TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  application  are  available  at  the 
Commission  and  from  CALM's 
representative. 

CALM's  application  is  substantially 
complete  and  contains  the  basic 
information  required  by  49  CFR  1151.3. 
Additional  information  is  needed, 
however,  to  assist  the  Commission  in 
evaluating  the  application.  Accordingly, 
CALM  is  directed  to  submit  in  its 
verified  statement/comments  the 
following  supplemental  information: 

1 .  Pro  forma  income  statements, 
balance  sheets  and  cash  flow  statements 
for  each  of  the  first  3  years  after  the 
proposed  acquisition  of  the  line,  as 
additional  support  to  demonstrate  its 
financial  fitness.  The  data  in  these 
statements  should  be  fully  explained 
and  supported.  The  pro  forma  income 
statements  should  reflect  net  income 
rather  than  operating  income. 

2.  Details  of  any  borrowing  or  other 
financing  arrangements  that  have  been 
made  for  CALM's  purchase  and 
operation  of  the  line,  including  the 
specific  soiut;es  of  funds  CALM  will  use 
and  what  the  sources  will  commit. 

3.  Details  of  any  planned  track 
improvements,  including  estimated 
costs. 

4.  The  estimated  land  value  and 
sources  of  unit  costs  for  the  net 
liquidation  value  (NLV)  estimate  of  the 
line. 

Decided:  April  6, 1994. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director.  Office  of  Pror.eedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-8703  Filed  4-11-94;  8:45  ami 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories', 
with  each  entry  containing  the 
following  information: 


(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  anv, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  in-fonnaticHi  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Pubhc  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevejit  vou  from 
prompt  submission,  you  should  notifv 
the  OMB  re\ipwer  A\'D  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  commmts  regarding 
the  burden  estimate  or  any  other  aspecS 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  AXD  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/7KTD/5031  CAB. 
Department  of  Justice,  Washington,  DC 
20530. 

New  Coliectiaa 

(1)  Annual  Reporting  Requirement  for 
Manufacturers  of  Listed  Chemicals. 

(2)  None.  Drag  Enforcement 
Administration. 

(3)  Annually. 

(4)  Busmesses  or  other  for-profit. 
Public  Law  103-200  (The  Domestic 
Chemical  Diversion  Act  of  1993) 
imposes  an  annual  reporting 
requirement  for  manufacturers  of  listed 
chemicals.  This  information  enables  the 
Drug  Enforcement  Administration  to 
m.onitor  the  domestic  manufacture  and 
availability  of  listed  chemicals  to 
prevent  diversion  and  illicit  use. 

(5)  210  annual  responses  at  4.0  hours 
per  response. 

(5)  840  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(iL). 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  April  .^.  1994. 

Lewis  Amokl, 

Department  Clftarance  Officer.  Department  of 
lustire. 

|FR  Doc.  94-8757  Fiied  4-11-94;  8:4.=.  ami 

BILUNG  CODE  «41C-«9-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  94~3\ 

New  Post  Office  Boxes 

AGENCY:  CopvTight  Office;  Librarv  of 
Congress. 

ACTION:  Copyright  Office  establishes 
new  post  office  boxes. 


•  summary:  The  Copyright  Office 
publishes  this  notice  to  inform  the 
public  that  it  has  established  two  new 
post  office  boxes  to  facilitate  timely 
receipt  of  mail  from  copyright  owners 
and  users  thft*  demands  immediate 
attention.  This  notice  is  intended  to 
explain  the  purposes  of  the  post  office 
boxes  and  the  specific  kinds  of  rreil  that 
should  be  addressed  to  each  box. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Marihm  J.  Kretsinger,  Acting  General 
Counsel,  U.S.  Copyright  Office,  Library 
of  Congress.  Washington,  DC  20540. 
Telephone  (202)  707-8380.  Telefax 
(202)  707-8366. 

SUPPLEMENTARY  INFORMATK3N:  The 

Copyright  Royalty  Tribunal  Eeform  Act 
of  1993  abolished  the  Royalty  Tribunal 
as  an  independent  agencv  and 
transferred  its  responsibilities  and 
duties  to  ad  hoc  Copyright  Arbitration 
Royahy  Panels  (CARPs)  to  be 
administered  by  the  Library  of  Congress 
and  the  Copyright  Office.  To  assure  that 
time  sensitive  mail  relating  to  CARP 
business  is  not  delayed  in  the  general 
incoming  mail  the  Office  receives,  the 
Office  has  established  a  separate  post 
office  box  that  is  to  be  used  only  for 
CARP  claims,  filings,  and  general 
correspondence.  Such  mail  should  be 
addressed  to:  Copyright  .Arbitration 
Royalty  Panel  {C\RPJ.  P.O.  Box  70977, 
Southwest  Station,  Washington,  DC 
20024. 

A  second  special  Cop\Tight  Office 
post  office  box  has  been  estabhshed  for 
other  limited  uses  only,  as  follows:  (1) 
Freedom  of  Information  Act  (FOL'K) 
requests,  (2)  section  411(a)  notice  and 
copy  of  complaint  for  infringement 
actions  after  Office  refusal  to  register  a 
claim,  (3)  comments  submitted  in  Office 
rulemaking  proceedings,  (4)  requests  for 
Copyright  Office  speakers,  (5)  requests 
for  approvals  of  computer  generated 
apphcation  forms,  (6)  requests  to  the 


Reference  and  Bibliography  Section  for 
expedited  search  reports  needed  for 
litigation,  customs  or  publishing 
deadlines,  and  (7)  requests  to  the 
Certifications  and  Documents  Section 
for  expedited  additional  oertificales. 
certifications,  copies  of  deposits, 
correspondence  or  Copyri^t  Office 
records  or  copies  required  for 
inspections  which  are  needed  for 
pending  or  prospective  Utigation. 
customs  matters,  or  contract  or 
publisliing  deadlines. 

Such  special  mail  mav  be  sent  to; 
Cop\Tight  GC/I&.R.  P.O.  Box  7O40O. 
Southwest  .Station,  Washington,  DC 
20024. 

Requests  for  regular  services  to  the 
Reference  and  Bibliography  Section  or 
the  Certifications  and  Documents 
Section  must  not  be  directed  to  this  posl 
office  box.  Copyright  registration 
applications,  deposit  copies,  or 
correspondenoe  must  not  be  directed  to 
this  post  olfiue  box  either.  To  do  so  uili 
delay  Office  handling  of  that  material 
and  may  also  result  in  a  later  effective 
date  of  registration. 

Dated:  .April  7.  19')4 
Mary  Levering. 
ni'puty  Register  ofCopyTifihts 
IFR  Doc  94-H740  FileH  4-11-94.  8  45  bm| 
BILLING  CODE  141IM>7-P 


NATIONAL  AEfWNAUTJCS  AND 
SPACE  ADMINISTRATION 

(Notice  94-024] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  intent  to  gran?  a  paitT.t 
U  cense. 

SUMMARY:  NASA  hereby  gives  notite  of 
intent  to  grant  Krsutkramer  Branson,  a 
wholly-owned  subsidiary  of  En.-erson 
Flectric  Company,  of  St.  Louis, 
Missouri,  a  partially  exclusive,  rovait\- 
bearing,  revocable  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  Application  Serial  No.  08/ 
134.444.  filed  October  12,  1993.  and 
entitled  "Flux-Focusing  Eddy  Current 
Probe  and  Method  for  flaw  Detection." 
The  proposed  patent  license  will  be  for 
a  limited  number  of  years  and  will 
contain  appropriate  terms,  hmitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part 
1245,  subpart  2.  NAS.^  will  negotiate 
the  final  terms  and  condrtions  and  grant 
the  partially  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
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Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  June  13,  1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  April  5. 1994. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  94-8769  Filed  4-11-94;  8:45  am] 
BILUNO  CODE  7S1fr-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Notice  of  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  Law  92-463,  as  amended),  notice 
is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office,  1 100 
Pennsylvania  Avenue,  NVV., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory-  Com.mitteo 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506,  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  am.ended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicjmts.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 


Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993. 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

l.lDate.  April  29,  1994 

Time:  9:30  a.m.  to  5  p.m. 

fioom.M-07. 

Program:  This  meeting  will  review 
HBCU  Faculty  Graduate  Study 
applications,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  January  1, 1995. 
David  C.  Fisher, 

Act\.i^ory  Committee.  Management  Officer. 
IFR  Doc.  94-8739  Filed  4-11-94;  8:45  am] 
BILLING  CODE  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sclances;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences. 

Date  and  time:  April  25,  1994. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  C30.  Arlington,  VA 
22230 

Type  of  meetmg:  Closed. 

Contact  person:  Dr.  Scott  L.  Collins, 
Division  of  Environmental  Biology,  room 
635.  Ndtional  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 
Telephone:  (703)  306-1479. 

Piirpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submited  to  NSF  for  financial  support. 

Agenda:  To  revievv  and  evaluate  Center  for 
Ecological  Analysis  and  Synthesis  proposals 
as  part  of  the  selnrtion  process  for  a\\ards. 

Benson  fcr  closing:  The  proposals  being 
reviewed  include  information  of  a 
propr)etar>'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
conoerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c).  (4i  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  late  notice:  Delay  in  production 
of  special  competition  announcement. 

Dated:  April  6. 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-8621  Filed  4-11-94;  8:45  ami 

BILLIMG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Arizona  Public  Service  Co.,  et  al.;  Palo 
Verde  Nuclear  Generating  Station 
Units  1,  2,  and  3,  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

[Docket  Nos.  50-628,  50-629,  and  50-630] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-41. 
NPF-51,  and  NPF-74  issued  to  Arizona 
Public  Service  Company,  et.  al.,  (the 
licensee),  for  the  Palo  Verde  Nuclear 
Generating  Station  (PVNGS)  Units  1,  2, 
and  3  located  in  Wintersburg,  Arizona. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  October  26. 1993,  the 
licensee  proposed  to  change  technical 
specifications  (TS)  to  allow  an  increase 
in  fuel  enrichment  (Uranium  235)  to  a 
maximum  of  4.30  weight  percent. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TS  are 
required  in  order  to  provide  the  licensee 
with  operational  flexibility  to  use  fuel 
enriched  with  U-235  up  to  4.30  weight 
percent  at  PVNGS,  Units  1,  2.  and  3. 
The  present  TS  permit  a  maximum  of 
4.05  weight  percent  U-235.  Thus  the 
change  to  the  TS  was  requested. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  concludes  that  storage  and 
use  of  fuel  enriched  with  U-235  up  to 
4.30  weight  percent  at  PVNGS,  Units  1, 
2,  and  3  is  acceptable.  The  safety 
considerations  associated  with  higher 
enrichments  have  been  evaluated  by  the 
NRC  staff  and  the  staff  has  concluded 
that  such  changes  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  adverse  effect  on  the 
probability  of  any  accident.  There  will 
be  no  change  to  authorized  power  level. 
There  was  no  change  requested  to 
current  52,000  MWD/MTU  bumup.  The 
change  in  fuel  enrichment  is  bounded 
by  NRC  staff  generic  review  (discussed 
below).  As  a  result,  there  is  no 
significant  increase  in  individual  or 
cumulative  radiation  exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  eru-ichment  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitled  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradiation."  This 
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assessment  was  published  in  the 
Federal  Register  on  August  11,  1988  (53 
FR  30355)  as  corrected  on  August  24, 
1988  (53  FR  32322)  in  connection  with 
the  Shearon  Harris  Nuclear  Power  Plant, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact,  .^s 
indicated  therein,  the  envirorunental 
cost  contribution  of  an  increase  in  fuel 
enrichment  of  up  to  5  weight  percent  U- 
235  and  irradiation  limits  of  up  to 
60,000  M\VD/MTU  are  either 
unchanged,  or  may  in  fact  be  reduced 
from  those  summarized  in  Table  S— 4  as 
set  forth  in  10  CFR  51.52(c).  These 
findings  are  applicable  to  the  proposed 
amendments  for  PVTvJGS,  Units  1,  2,  and 
3.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
part  20.  It  does  not  affect 
nom-adiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  January  19,  1994  (59  FR  2860).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  The 
staff  considered  denial  of  the  proposed 
action.  This  would  not  reduce 
environmental  impacts  of  plant 
operation  and  would  result  in  reduced 
operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Palo  Verde 
Nuclear  Generating  Station  Units  1,2, 
and  3,  dated  February  1982  (NUREG 
0841). 


Agencies  and  Persons  Consulted 

The  staff  consulted  the  State  of 
.Arizona  official  regarding 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  im.pact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  ihe 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  license's  application  for 
amendment  dated  October  26, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  at  the 
Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Dated  at  Rockville.  Marvland,  this  6th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director.  Project  Directorate  IV-3.  Di\  tsion 
of  Reactor  Project  III/IV.  Office  ofSuclpar 
Reactor  Regulation. 
(PR  Doc.  94-8693  Filed  4-11-94;  8  45  am] 

BILLING  CODE  7S9fr-01-M 

[Docket  Nos.  STN  50-628,  STN  50-629,  and 
STN  50-630] 

Arizona  Public  Service  Co.,  et  al.;  Palo 
Verde  Nuclear  Generating  Station 
Units  1, 2,  and  3  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
41,  NPF-51,  and  NPF-74  issued  to 
Arizona  Public  Service  Company,  (the 
licensee),  for  operation  of  Palo  Verde 
Nuclear  Generating  Station  Units  1 ,  2, 
and  3  located  in  Wintersburg.  Arizona. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
provisions  in  the  Technical 
Specifications  (TS)  related  to  increasing 
the  pressurizer  safety  valve  (PSV) 


setpoint  tolerance  from  +/- 1  percent  to 
-f  3  percent  and  - 1  percent,  increasing 
the  main  steam  safety  valve  (MSSV) 
setpoint  tolerance  from  +/-1  percent  to 
+/  -  3  percent,  reducing  the  high 
pressurizer  pressure  trip  setpoint 
(HPPT)  response  time  from  1.15  seconds 
to  0.5  second,  and  reducing  the 
Technical  Specifications  minimimi 
au.xiliary  feedwater  (AF\V)  pump  flow 
requirement  from  750  gallons  per 
minute  (GPM)  to  650  GPM. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  13,  1990, 
as  supplemented  by  letters  of  additional 
information  dated  May  27, 1992,  May 
13,  1993,  and  November  12, 1993. 

The  S'eed  for  the  Proposed  Action 

The  proposed  changes  to  the  TS  a.'e 
required  in  order  to  provide  the  licensee 
with  operational  flexibility  in  meeting 
surveillance  requirements  for  auxiliary 
feedwater  (AF\V)  flow,  and  pressurizer 
safety  valve  (PSV)  and  main  steam 
safety  valve  (MSSV)  lift  setpoint 
tolerances.  The  proposed  change  to  the 
TS  also  involves  a  reduction  of  the  high 
pressurizer  pressure  trip  (HPPT) 
response  time.  This  reduction  is 
necessary  to  ensure  that  the  peak 
pressures  during  postulated  accident 
scenarios  for  the  other  changes  (AU'F. 
PSV,  and  MSSV)  do  not  violate  safety 
limits. 

Environmental  Impact  of  the  Propot^'d 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS  and  the  licensee's  assessment  of 
increased  radiological  release  as  a  re'^ult 
of  the  safety  valve  setpoint  tolerance 
change  and  the  proposed  reduction  m 
auxihary  feedwater  flow.  For  the  most 
limiting  SGTR  scenario,  this  results  in 
an  increase  in  the  2-hour  thyroid  dose 
from  200  rem  to  less  than  248  rem. 
Adding  the  increased  dose  due  to  the 
expanded  PSV  and  MSSV  setpoint 
tolerances  (which  the  licensee 
calculated  as  a  5-percent  dose  increas"^), 
results  in  a  2-hour  dose  of  260  rem.  This 
value  provides  adequate  margin  to  the 
10  CFR  part  100  guideline  of  300  rem. 
The  licensee  also  evaluated  radiological 
release  for  the  reactor  coolant  pump 
(RCP)  shaft  seizure  event,  and 
determined  that  the  calculated  0.5  rr>:n 
increase  was  insignificant  compared  to 
the  246  rem  dose  reported  in 
Supplement  2  to  the  staffs  Safety 
Evaluation  Report  related  to  the 
Combustion  Engineering  Standard 
Safety  Analyses  Report  (CESSAR)  fi.<r 
System  80,  and  the  300  rem  SRP 
acceptance  criteria.  The  staff  finds  the 
analysis  results,  utilizing  proper 
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conservatisms,  to  be  within  10  CFR 
guidelines. 

Therefore,  the  proposed  changes  do 
not  significantly  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  do  not  affect  noiuadiological 
plant  effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  noru-adiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  December  27, 1990 
(55  PR  53220).  Two  petitions  for  leave 
to  intervene  and  request  for  hearing 
were  filed  following  this  Notice.  One 
request  was  denied  and  the  other 
granted.  However,  the  party  that  was 
granted  the  hearing  later  voluntarily 
withdrew  their  contention. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  Oexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Palo  Verde 
Nuclear  Generating  Station  Units  1,  2, 
and  3,  dated  February  1982  (NUREG 
0841). 

Agencies  and  Persons  Consulted 

The  staff  consulted  the  State  of 
Arizona  official  regarding 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Sigoificant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 


proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
amendment  dated  November  13, 1990, 
and  supplemented  by  letters  of 
additional  information  dated  May  27, 

1992,  May  13. 1993.  and  November  12. 

1993.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  Gelman  Building. 
2120  t  Street.  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  at  the  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  April  1994. 

For  file  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay. 

Director.  Project  Directorate  IV-3,  Division 
of  Reactor  Project  IU/I\'.  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  94-8695  Filed  4-11-94;  8:45  am) 

BILUNO  CODE  T5a0-01-M 

[Docket  No.  50-416] 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power 
Association,  Mississippi  Power  and 
Light  Co.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
29,  issued  to  Entergy  Operations.  Inc. 
(the  licensee),  for  operation  of  the  Grand 
Gulf  Nuclear  Station.  Unit  1.  located  in 
Claiborne  County.  Louisiana. 

The  proposed  amendment,  requested 
by  the  licensee  by  letter  of  October  15, 
1993,  would  represent  a  full  conversion 
from  the  current  Technical 
Specifications  (TS)  to  a  set  of  TS  based 
on  NyREG-1434,  "Improved  BWR/6 
Technical  Specifications,"  Revision  O, 
September  1992.  NUREG-1434  has  been 
developed  through  working  groups 
composed  of  both  NRC  staff  members 
and  the  BWR/B  owners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Final  NRC 
Policj'  Statement  on  Technical 
Specification  Improvements  to  the 


current  Grand  Gulf  Nuclear  Station, 
Unit  1  Technical  Specifications  utilizing 
BWR  Owners'  Group  (BWROG)  report 
NEDO-31466,  "Technical  Specification 
Screening  Criteria  Application  and  Risk 
Assessment,"  (and  Supplement  1)  as 
incorporated  in  NUREG-1434. 

The  licensee  has  categorized  the 
proposed  changes  into  four  general 
groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  reformatting,  renumbering  and 
rewording  of  the  existing  TS.  The 
reformatting,  renumbering  and 
rewording  process  reflects  the  attributes 
of  NUREG-1434  and  do  not  involve 
technical  changes  to  the  existing  TS. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  of  inclusion  in  TS  as 
identified  in  the  Application  of 
Selection  Criteria  to  the  Grand  Gulf 
Nuclear  Station  TS.  The  affected 
structures,  systems,  components  or 
variables  are  not  assumed  to  be 
initiators  of  analyzed  events  and  are  not 
assumed  to  mitigate  accident  or 
transient  events.  The  requirements  and 
surveillances  for  these  affected 
structures,  systems,  components  or 
variables  will  be  relocated  from  the  TS 
to  administratively  controlled 
documents.  Changes  to  these  documents 
will  be  made  pursuant  to  10  CFR  50.59. 
In  addition,  the  affected  structures, 
systems,  components  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  subject  to  10  CFR 
50.59  and  subject  to  the  change  control 
provision  in  the  Administrative 
Controls  Section  of  the  TS.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  continue  to  ensure  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
vdth  the  safety  analyses  and  licensing 
basis. 

Changes  characterized  as  less 
restrictive  have  been  subdivided  into 
four  additional  subcategories.  They 
include: 
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a.  Relocating  details  to  TS  Bases,  the 
Updated  Safety  Analysis  Report 
(USAR),  or  procedures.  The 
requirements  to  be  transposed  from  the 
TS  to  the  Bases,  USAR  or  procedures  are 
the  same  as  those  currently  included  in 
the  existing  TS.  The  TS  Bases,  USAR 
and  procedures  containing  the  relocated 
information  are  subject  to  10  CFR  50.59 
and  are  subject  to  the  change  control 
provisions  in  the  Administrative 
Controls  section  of  the  TS. 

b.  Extension  of  instrumentation 
surveillance  test  intervals  (STIs)  and 
allowed  outage  times  (AOTs).  The 
proposed  changes  affect  only  the  STIs 
and  AOTs  and  will  not  impact  the 
function  of  monitoring  System  variables 
over  the  anticipated  ranges  for  normal 
operation,  anticipated  operational 
occurrences,  or  accident  conditions. 
However,  the  changes  are  expected  to 
reduce  the  test  related  plant  scrams  and 
test  induced  wear  on  the  equipment. 
General  Electric  Topical  Reports  GENE- 
770-06-1  and  GENE-7  70-06-2  showed 
that  the  effects  of  these  extensions  of 
STIs  and  AOTs,  which  produced 
negligible  impact,  are  bounded  by 
previous  analyses.  Further,  the  NRC  has 
reviewed  these  reports  and  approved 
the  conclusions  on  a  generic  basis. 

c.  Relocation  of  instrumentation  only 
requirements  (which  provide  no  post- 
accident  function).  These  requirements 
are  part  of  the  routine  operational 
monitoring  and  are  not  considered  in 
the  safety  analysis.  Changes  made  to  the 
Bases,  USAR.  and  procedures 
containing  the  relocated  information 
virill  be  made  in  accordance  with  10  CFR 
50.59  and  are  subject  to  the  change 
control  provisions  in  the  Administrative 
Controls  section  of  the  TS.  These 
proposed  changes  wall  not  impose  or 
eliminate  any  requirements. 

d.  Other  less  restrictive  changes. 
Additional  changes  that  result  in  less 
restrictions  in  the  TS  are  discussed 
individually  in  the  Ucensee's  submittal. 

Before  issuance  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  12.  1994,  the  hcensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
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Domestic  Licensing  Proceedings'  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
judge  George  VV.  Armstrong  Library, 
Post  Office  Box  1406,  S.  Commerce  at 
Washington,  Natchez,  Mississippi 
39120.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 


proving  the  contention  at  the  bearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  f)etitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  pro\  ide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  sjf  b 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  io 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  wiih 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention 
Docketing  and  Services  Branch,  or  ,iiay 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  th'^ 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  cdj) 
to  Western  Union  at  l-(800)  248-5100 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
William  D.  Beckner,  Director.  Pro)ec  t 
Directorate  IV-1:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555'!  and  to  Nicholas  S.  Refolds. 
Esq.,  Winston  &  Strawn,  1400  L  Street. 
NW.,  12th  Floor,  Washington,  DC 
20005-3502.  attorney  for  the  licensee 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  an.i  :jr 
request  should  be  granted  based  upon  a 
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balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Judge  George  W. 
Armstrong  Library.  Post  Office  Box 
1406,  S.  Commerce  at  Washington. 
Natchez,  Mississippi  39120. 

Dated  at  Rockville.  Mar>land.  this  5th  day 
of  April  1994. 

For  the  Nuclear  Regulator)-  Commission. 
Paul  W.  O'Connor, 

Senior  Project  Manager,  Project  Directorate 
IV-I.  Division  of  Reactor  Projects  III/I\\  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-8692  Filed  4-11-94:  8:45  am] 
Ba,UNG  COOe  7S8<M>1-M 


[Docket  Nos.  50-498  and  50-499] 

Houston  Lighting  and  Power  Company 
(South  Texas  Pro|ect,  Units  1  and  2); 
Exemption 

I 

On  March  22.  1988,  and  March  28, 
1989.  the  Commission  issued  Facihty 
Operating  License  Nos.  NPF-76  and 
NPF-80  to  Houston  Lighting  &  Power 
Company,  et  al.  (the  hcensee)  for  South 
Texas  Project,  Unit  Nos.  1  and  2, 
respectively.  The  license  provided, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations  and 
orders  of  the  Commission. 

II 

Pursuant  to  10  CFR  55.59(a)(1).  "each 
licensee  shall  successfully  complete  a 
requalification  program  developed  by 
the  facility  licensee  that  has  been 
approved  by  the  Commission.  The 
program  shall  be  conducted  for  a 
continuous  period  not  to  exceed  24 
months  in  duration."  Also,  pursuant  to 
10  CFR  55.59(c)(1).  "The  requalification 
program  must  be  conducted  for  a 
continuous  period  not  to  exceed  two 
years,  and  upon  conclusion  must  be 
promptly  followed,  pursuant  to  a 
continuous  schedule,  by  successive 
requaUfication  programs." 


By  letter  dated  December  17.  1993.  as 
supplemented  by  letter  dated  January 
14.  1994.  the  licensee  requested  a  one- 
time exemption  from  10  CFR  55.59(a)(1) 
and  (c)(1)  which  would  extend  the 
current  requalification  cycle  to  April  22. 
1994. 

Pursuant  to  10  CFR  55.11.  "The 
Commission  may.  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  public 
interest." 

Ill 

HLIP  increased  the  operating  staff 
from  five  to  six  crews  to  reduce  the 
burden  placed  on  the  operating  staff. 
The  increase  to  six  crews  is  in  the 
public  interest  in  that  it  will  allow 
sufficient  numbers  of  operating 
personnel  to  maintain  individual 
workloads  at  a  reasonable  level  while  on 
shift  without  the  need  for  routine 
overtime  and  still  allow  for  continued 
uninterrupted  training.  The  licensee 
began  its  six-operating  crew,  six-week 
requalification  training  plan  in  January 
1994.  Because  of  the  additional  crew, 
the  current  requalification  cycle,  which 
began  on  April  13, 1992.  will  continue 
until  April  22, 1994.  The  extension  of 
the  training  cycle  is  unavoidable  in 
order  to  enhance  the  operations  staff 
while  maintaining  adequate  staffing 
levelsL  The  exemption  will  allow  the 
licensee  to  exceed  the  24-month  limit 
stated  in  10  CFR  55.59  by  ten  days. 

rv 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
55.11,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property, 
and  is  otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  Houston  Lighting  &  Power 
Company  an  exemption  from  the 
requirements  of  10  CFR  55.59(a)(1)  and 
(c)(1). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  the  Exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  11330). 

This  Exemption  is  effective  on 
issuance. 

Dated  at  Rockville.  Maryland  this  4th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects  UI/IV/ 
V.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-8694  Filed  4-11-94;  8:45  am] 
BILUNfi  COOE  7S9»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33864;  International  Sertaa 
Release  No.  646;  File  No.  SR^mex-e4-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Foreign  Listing  Standards 

April  5.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  23, 1994, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E.xchange  is  proposing  to  amend 
Section  110  of  the  Company  Guide  to 
allow  non-U. S.  issuers  to  provide  their 
U.S.  shareholders  with  summary  annual 
reports  under  certain  circumstances. 
The  following  is  the  text  of  the  proposed 
rule  change,  with  italics  representing 
the  language  to  be  added: 

Section  110.  Securities  of  Foreign 
Companies  *   *   * 

(d)  Disclosure — The  Exchange  will  require 
the  company  to:  (i)  furnish  to  American 
shareholders  an  English  language  version  of 
its  annual  financial  statements  and  all  other 
materials  regularly  provided  to  other 
shareholders,  and  (ii)  publish,  at  least  semi- 
annually, an  English  language  version  of  its 
interim  financial  statements.  In  addition,  the 
Exchange  will  permit  non-U. S.  issuers  to 
follow  home  country  practices  regarding  the 
distribution  of  annual  reports  to 
shareholders,  if,  at  a  minimum,  shareholders 
(i)  are  provided  at  least  summary  annual 
reports  and  (ii)  have  the  ability,  upon 
request,  to  receive  a  complete  annual  report, 
and  the  financial  information  contained  in 
the  summary  annual  report  is  reconciled  to 
U.S.  generally  accepted  accounting 
principles  to  the  extent  that  such 
reconciliation  would  be  required  in  the  full 
annual  report. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  propose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
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on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  sp«K;ified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 
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1.  Purpose 

In  1990  the  U.K.  Companies  Act  was 
amended  to  permit  issuers  listed  on  the 
London  Stodc  Exchange  to  provide 
holders  of  their  ordinary  shares  with  an 
option  to  receive  either  a  full  annual 
report  or  a  summary  annual  report.  The 
U.K.  Companies  Act  sets  forth  the 
specific  financial  and  management 
information  that  must  be  contained  in 
the  summary  reports,  and  requires  that 
shareholders  who  receive  only  the 
summary  report  be  given  the 
opportunity,  at  any  time,  to  obtain  the 
full  annual  rejjort  from  the  company 
and  that  companies  must  notify 
shareholders  annually  of  this  right  and 
how  the  report  might  be  obtained.  When 
the  amendments  first  became  effective, 
shareholders  received  both  reports  and 
notice  of  the  available  option  with 
respect  to  future  reports. 

The  purpose  of  tne  amendments  was 
to  provide:  (1)  Potential  cost  savings  to 
issuers,  and  (2)  a  more  easily  read 
document  to  retail  holders.  A  majority 
of  U.K.  shareholders  now  receive  the 
summary  reports,  and  the  amendments 
are  viewed  as  successful. 

Certain  U.K.  issuers  would  now  like 
to  provide  U.S.  holders  of  listed  ADRs 
with  summary  reports  in  place  of  full 
annual  reports  if  the  holders  do  not 
object.  The  Commission  recently 
approved  a  New  York  Stock  Exchange 
("NYSE")  rule  change  which  allows 
non-U. S.  issuers  which  are  NYSE-listed 
to  mail  summary  annual  reports  to  U.S. 
share/ ADR  holders  in  lieu  of  the  full 
annual  report,  if  permitted  by  home 
country  practice.' 

The  Exchange  is  proposing  to 
similarly  amend  Section  110  of  the 
Exchange's  Company  Guide,  which  is 
comparable  to  the  NYSE  provision 
described  above.  Section  110  currently 
allows  the  Exchange  to  consider  the 
laws,  customs  and  practices  of  the 
country  where  a  non-U.  S.  issuer  is 
domiciled  in  evaluating  the  listing 
eligibility  of  a  company  whose 
corporate  structure  or  practices  are 
inconsistent  with  specified  rules  which 


apply  to  domestic  companies,  but 
requires  that  a  full  annual  report  be 
provided  to  all  U.S.  share/ADR  holders. 

Under  the  proposed  amendment,  a 
U.S.  holder  would  initially  receive  both 
reports  and  then  be  provided  with  an 
ongoing  option  to  receive  either  report.z 
The  summary  report  would  set  forth 
such  financial  and  other  information  as 
is  required  by  home  country  law  and 
would  be  required  to  include  a  U.S. 
GAAP  reconciliation  to  the  same  extent 
as  would  he  required  in  the  full  annual 
report.  The  change  would  have  no 
impact  on  the  issuer's  existing  annual 
and  semi-annual  SEC  reporting 
obligations. 

The  proposed  amendment  is 
consistent  with  the  Exchange's  existing 
policies  with  respect  to  non-U.S. 
companies,  which  permits  such 
companies  to  follow  home  country 
practice  in  such  areas  as  interim 
reporting  and  corporate  governance. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6fb)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6fb)(5)  in  particular  in  that  if  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  transactions  in  securities  and 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  uTitten  comments  were  solicited 
or  received  v«th  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  wth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wxitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94-04 
and  should  be  submitted  by  [insert  date 
21  days  from  date  of  publication). 

For  the  Comrnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegalfd 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-8628  Filed  4-11-94;  8  45  fjnj 

BILLMG  CODE  WIO-Ot-M 


>  See  Securities  Exchange  Act  Release  No.  33681, 
International  Series  Release  No.  637  (February  23. 
1994).  59  FR  10028  (March  2,  1994). 


'  The  Commission  notes  that,  although  the  U.  K. 
Companies  Act  requires  that  shareholders  initially 
receive  both  reports,  the  language  of  the  proposed 
Amex  rule  permits  non-U.S.  issuers  to  (ollcrw  home 
country  practices,  which  may  not  contain  tr.is 
requirement. 


[Release  No.  34-<U856,  FUe  No.  SR-PTC- 
93-05] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  and  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  to  Proposed  Rule  Change 
Relating  to  Restrictions  In  the  Intraday 
Payment  of  Principal  and  Interest 

April  4.  1994. 

On  November  12,  1993,  the 
Participants  Tmst  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-93-05)  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  1  amending  PTC's  rules 
regarding  intraday  payments  of 
principal  and  interest  ("P&I").  Notice  of 
the  proposal  appeared  in  the  Federal 


•  15U.S.C.  78s(hl(l) 


17408 


Federal  Register  /  Vol.  59,  No.  70  /  Tuesday,  April  12,  1994  /  Notices 


Register  on  January  20,  1994.2  On 
February  14,  1994.  PTC  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  requesting  permanent  approval 
of  its  pilot  program  of  intraday  payment 
of  collected  and  available  P&I.4  No 
comments  were  received  on  the 
proposed  rule  change  set  forth  in  \he 
notice.  For  the  reasons  discussed  below, 
the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposal  would  establish,  on  a 
permanent  basis,  PTC's  authority  to 
offer  participants  the  opportunity  to 
receive,  on  an  intraday  basis,  payment 
of  principal  and  interest  PTC  has 
received  on  their  behalf.  PTC  first 
offered  this  senice  on  a  pilot  basis  in 
November  1993.5  In  addition  to  making 
this  service  permanent,  the  proposal 
would  codif>'  the  requirement  that 
intraday  distribution  of  P&I  shall  be 
made  only  from  P&I  payments  collected 
and  in  immediately  available  funds  at 
such  time,  without  recourse  to  borrowed 
funds  or  to  alternate  sources  of  funds. 

Under  this  service,  participants  are 
able  to  receive  50%  of  the  P&I  payments 
made  with  respect  to  GNMA  I  securities 
by  means  of  an  intraday  Fedwire 
transfer  of  immediately  available  funds 
at  approximately  12  noon  on  the 
distribution  date,  with  the  balance 
distributed  by  means  of  a  credit  to  such 
participants  at  end-of-day.^  Before 
November  1993.  PTC's  rules  and 
procedures  provided  that  PTC  disburse 
P&I  on  securities  deposited  at  PTC  by 
means  of  a  credit  to  a  participant's 
applicable  account  cash  balance.  As  a 


i  Securities  Exchange  Act  Release  .No.  SS'ifiZ 
(January  12.  1994).  59  FR  3146. 

1  Letter  from  Leopold  S.  Rassnick.  Vice  President. 
General  Counsel  and  Secretar\-.  PTC.  to  Francois 
MflZur.  Staff  Attorney,  Division  of  Market 
Regulation.  Commission  (February  14.  1994). 

«  See  Securities  Exchange  Act  Release  No.  33132 
(November  2.  1993).  58  FR  59501. 

••Id 

f-Id  These  percentages,  and  the  ability  of 
participants  to  select  the  method  of  payment,  may 
change  upon  future  Commission  approval,  ta'niag 
into  account  P&I  collection  and  disbursement 
experience,  the  impact  on  PTC's  settlement  cycle  of 
intraday  disbursement  of  P&I  by  Fedwire  l^an^fer. 
and  participant  response  to  the  pilot  progra.m. 

On  November  16.  1993.  PTC  implemented  its 
earl)  P&I  pilot  program.  A  total  of  44  participants 
chose  to  receive  the  early  cash  disbursement  of  50% 
of  th?ir  P&I  allotment,  while  10  chose  to  receive 
their  total  allotment  at  net  settlement.  Letter  from 
John  J.  Sceppa.  President  and  Chief  Executive 
Officer.  PTC.  to  Judith  Poppalardo,  Assistant 
Di.-ector,  Division  of  Market  Regulation. 
Commission  (November  23.  1993).  Each  month 
since  then.  PTC  has  affected  a  successful  intraday 
distributions  of  P&l.  Letter  from  Leopold  S. 
Rassnick.  Vice  President.  General  Counsel  and 
Secretary.  PTC.  to  Francois  Mazur,  Staff  Attorney. 
Division  of  Market  Regulation.  Commission  (March 
17.  1994). 


ri^sult.  a  participant  would  receive 
available  funds  in  the  amount  of  the 
P&I.  net  of  any  account  debits  and/or 
credits,  at  the  end  of  the  day  as  part  of 
the  settlement  payment  process. 

II.  EKscussion 

The  Commission  believes  that  PTC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and,  specifically, 
with  sections  17A(b)(3)  (A)  and  (F).^ 
Those  sections  require  that  the  rules  of 
a  clearing  agency  be  designed  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  protect  investors  and 
the  public  interest. 

The  Commission  believes  that  PTC's 
proposal  will  allow  participants  to  get 
P&I  funds  faster  consistent  with 
systemic  concerns.  Limiting  intra-day 
payments  to  immediately  available 
funds  held  by  PTC  will  ensure  that 
PTC's  other  funds  are  available  if 
required  to  achieve  end-of-day 
settlement. 8 

The  Commission  believes  good  cause 
exists  for  approving  Amendment  No.  1 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No. 
1 9  requires  that  the  Commission  grant 
PTC  permanent  approval  of  its  pilot 
program  for  intraday  P&I  payments. 'o 
Because  PTC's  proposal  incorporates 
into  its  rules  the  requirement  that 
intraday  disbursement  of  P&I  be  limited 
to  the  amount  of  P&I  collected  and 
available.  PTC  has  fulfilled  the 
Commission's  requirement  for 
permanent  approval  of  the  pilot 
program.  In  addition,  the  staff  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors") 
has  stated  that  it  believes  that  the 
proposed  rule  change  is  consistent  with 
the  safeguarding  of  securities  and  funds 
in  the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible, 
and  therefore  agrees  with  the 
accelerated  approval." 


nSL'.S.C.  78q-l(b|(3)(Al  &  (F). 

»  Such  funds  include,  but  are  not  limited  to. 
PTC's  own  funds,  funds  obtained  from  PTCs 
uncotrmilted  Pil  line  of  credit,  as  well  as  other 
borrowings  wh.ch  may  be  used  to  fund  P&I 
distribution  when  affected  as  part  of  the  end-of-day 
sfcttlernent. 

Participants  are  limited  to  receiving  up  to  50% 
of  thftir  P&l  allotment  disbursement  early.  ,\ny 
incn^se  in  percentage  would  require  that  PTC  file 
a  proposed  rule  change  pursuant  to  section  19(b)(1) 
of  the  Act. 

«  Supra  note  3. 

'0 Securities  Exchange  Act  Release  No.  33132. 
iupra  note  4. 

' '  Telephone  conversation  between  William  R. 
Slanlty.  Senior  Trust  Analyst.  Board  of  Governors, 
and  Fiancois  Mazur.  Staff  Attorney.  Division  of 
Mar'k.*;  Roguiation,  Commission  (March  7, 1994). 


III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NVV.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-PTC-93-05 
and  should  be  submitted  by  May  3, 
1994. 

rV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  PTC's  proposal  is 
consistent  with  section  17A  of  the  Act. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  12  that  PTC's 
proposed  rule  change  (SR-PTC-93-05), 
as  amended,  be.  and  hereby  is, 
approved. 

For  the  Com.Tiissicn.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-8627  Filed  4-11-94;  8:45  am] 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20193;  811-4634] 

Capstone  Equity  Series,  Inc.; 
Application 

April  5,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Capstone  Equity  Series,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


12  15U.S.C.  78s(b){2). 
'■'17CFR2O0.3O-3(a)(12). 


FILING  DATES:  The  application  on  Form 
N-8F  was  filed  on  February  8.  1994  and 
amended  on  March  28.  1994. 
HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  WTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  2.  1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  ser\-ice. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N\V.,  Washington,  DC  20549. 
Applicant,  1100  Milam  Avenue,  suite 
3500.  Houston.  Texas  77002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attorney,  at  (202) 
272-7648,  or  C.  David  Messman.  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
On  April  8.  1986,  applicant  (then 
known  as  ValueGuaid  Stock  Fund,  Inc.) 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 

a  registration  statement  pursuant  to  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  on  August  6, 
1986,  and  applicant  commenced  its 
initial  public  offering  on  that  same  date. 

2.  On  )une  25,  1992,  shareholders  of 
the  Ti.TKdd  Equity  Asset  Management 
Fund  series  ("TEAM  Fund")  of 
applicant  redeemed  all  their  TE.\M 
Fund  shares  at  the  net  asset  value  per 
share  determined  on  that  date,  in 
e.xchange  for  which  TEAM  Fund 
distributed  all  of  its  assets  totalling 
S409.86. 

3.  On  June  18,  1992.  and  again  on 
October  26,  1992.  apphcant's  board  of 
directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  all  of  the  assets  of  its 
Ray  Equity/Income  Trust  series  ("Ray 
Fund")  to  the  Capstone  Fund  of  the 
Southwest  series  (the  "Acquiring 
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Fund')  of  Capstone  Series,  Inc..  in 
exchange  for  shares  of  the  Acquiring 
Fund  and  the  assumption  by  the 
Acquiring  Fund  of  all  identified 
liabilities  of  Ray  Fund.  In  accordance 
with  rule  1.7a-8  of  the  Act,  applicant's 
directors  determined  that  the  sale  of 
applicant's  assets  to  the  Acquiring  Fund 
was  in  the  best  interests  of  applicant's 
shareholders,  and  that  the  interests  of 
the  existing  shareholders  would  not  be 
diluted  as  a  result. i 

4.  In  approving  the  reorganization,  the 
directors  considered  various  factors, 
including,  (a)  the  low  asset  size  and 
consequent  high  expense  ratios  of  Ray 
Fund  fb)  limited  investment  fiexibihty 
due  to  Ray  Fund's  small  asset  size,  (c) 
the  compatibility  of  applicant's 
investment  objectives  and  practices 
with  those  of  the  Acquiring  Fund,  (d) 
the  potential  of  enhanced  investment 
performance,  greater  flexibility,  and 
increased  stability  due  to  larger  asset 
size,  and  (e)  economies  of  scale  to  be 
realized  primarily  with  respect  to  fixed 
expenses. 

5.  Proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  distributed  to 
applicant's  shareholders  on  or  about 
September  24,  1992.  Preliminary  and 
definitive  copies  of  the  proxy  materials 
were  filed  with  the  SEC.  Applicant's 
shareholders  approved  the 
reorganization,  in  accordance  with 
Maryland  law,  at  a  special  meeting  held 
on  October  30,  1992. 

6.  As  of  November  2,  1992  (the 
"Closing  Date")  apphcant  had  310.577 
shares  of  common  stock  outstanding 
with  an  aggregate  net  asset  value  of 
$2,047,664,  and  a  per  share  net  asset 
value  of  $6.59.  On  the  Closing  Date, 
applicant  transferred  all  of  the  assets  of 
the  Ray  Fund  to  the  Acquiring  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  having  a  net  asset  value  equal  to 
the  value  of  the  assets  of  the  Ray  Fund, 
less  any  habilities  transferred.  The 
shares  received  in  exchange  for 
apphcant's  assets  were  distributed  to 
applicant's  shareholders  on  a  pro  rata 
basis. 

7.  The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  administrative 
expenses  totalling  approximately 


'  Applicant  and  the  Acquiring  Fund  may  bp 
deemed  to  be  affiliated  persons  of  each  oibp.r 
because  cerain  of  applicant  »  directors  and  officfrs 
also  serve  as  directors  snd'or  officers  of  the 
.^cquiri.ng  Fund.  Allhough  purcha.ses  a.nd  saies 
between  fcfn'iated  persons  generallv  are  prohibited 
by  seaion  17!a)  of  the  Act.  rule  17a-8  provides  an 
exemption  for  certain  purchases  and  sales  among 
investment  companies  that  are  affiliated  persons  of 
each  other  solely  by  reason  of  having  a  common 
investment  adviser,  corrjnon  directors,  and'or 
convnon  officers. 


$23,000.  These  expenses  were  borne  by 
applicant,  CAMCO.  and  the  Acquiring' 
Fund,  with  applicant  s  share  of  the 
expenses  totalling  approximately 
$6,000. 

8.  As  of  the  date  of  the  appfication. 
apphcant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings  Apphcant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 

IFR  Doc.  94-8629  FUed  4-11-94;  8  45  am] 
BILLING  CODE  WlO-O^-M 


[Rel.  No.  IC-20194;  811-4389] 

Capstone  Cashman  Farrell  Vatue  Fund, 
Inc.;  Application 

April  5.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Capstone  Cashman  Farrell 
Value  Fund,  Inc. 

RELEVANT  ACT  SECTK5H:  Section  8{f). 
SUMMARY  OF  APPt.tCAT»ON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  on  Form 
N'-8F  was  filed  on  February  8.  1994  and 
amended  on  March  28.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hcan.ng 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  sen.-ing  applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  SEC  by  5:30  p.m.  on  Mav  2. 
1994.  and  should  be  accompanied  bv 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawvers.  a 
certificate  of  senice.  Hearing  requests 
should  state  the  nature  of  the  vmfer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  heanng  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  110  Milam  Avenue,  suite 
3500.  Houston,  Texas  77002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Staff  Attomev.  at  (202) 
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272-7648,  or  C.  David  Messman.  Branch 
Chief,  at  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
On  August  22,  1985,  applicant  filed  a 
notification  of  registration  piusuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Sectirities  Act 
of  1933.  The  registration  statement 
became  effective  on  March  27, 1986, 
and  applicant  commenced  its  initial 
public  offering  on  that  same  date. 

2.  On  July  16.  1993,  applicant's  board 
of  directors  approved  a  plan  of 
reorganization  whereby  applicant 
agreed  to  transfer  all  of  its  assets  and 
liabilities  to  the  Value  Equity  Fund 
portfolio  of  Core  Funds.  Inc.  (the 
"Acquiring  Fund"),  in  exchange  for 
Series  B  shares  of  the  Acquiring  Fund. 
In  accordance  with  rule  17a-8  of  the 
Act,  applicant's  directors  determined 
that  the  sale  of  applicant's  assets  to  the 
Acquiring  Fund  was  in  the  best  interest 
of  applicant's  shareholders,  and  that  the 
interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result,  i 

3.  In  approving  the  reorganization,  the 
directors  considered  various  factors, 
including,  (a)  the  low  asset  size  and 
consequent  high  expense  ratios  of 
applicant,  (b)  limited  investment 
flexibility  due  to  applicant's  small  asset 
size,  (c)  the  compatibility  of  applicant's 
investment  objectives  and  practices 
with  those  of  the  Acquiring  Fund,  (d) 
the  potential  of  enhanced  investment 
performance,  greater  flexibility,  and 
increased  stability  due  to  larger  asset 
size,  and  (e)  economies  of  scale  to  be 
realized  primarily  with  respect  to  fixed 
expenses. 

4.  Proxy  materials  soliciting 
shareholder  approval  of  the 
reorganization  were  distributed  to 
applicant's  shareholders  on  or  about 
October  4. 1993.  Preliminary  and 
definitive  copies  of  the  proxy  materials 
were  filed  with  the  SEC.  Applicant's 


•  Applicant  and  the  Acquiring  Fund  may  be 
deemed  to  be  affiliated  persons  of  each  other  by 
reason  of  having  a  conunon  investment  adviser. 
Although  purchases  and  sales  between  afniiated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Art.  rule  17a-fl  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
comp>anies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers. 


shareholders  approved  the 
reor^nizafion.  in  accordance  with 
Maryland  law.  at  a  special  meeting  held 
on  November  2.  1993. 

5.  As  of  November  26.  1993  (the 
"Closing  Date"),  applicant  had  330,695 
shares  of  common  stock  outstanding 
with  an  aggregate  net  asset  value  of 
$3,977,614,  and  a  per  share  net  asset 
value  of  $12.03.  On  the  Closing  Dale, 
applicant  transferred  all  of  its  assets  to 
tiie  Acquiring  Fund  in  exchange  for 
Series  B  shares  of  the  Acquiring  Fund 
having  a  net  asset  value  equal  to  the 
value  of  the  assets  of  applicant,  subject 
to  its  liabilities.  The  shares  received  in 
exchange  for  applicant's  assets  were 
distributed  to  applicant's  shareholders 
on  a  pro  rata  basis. 

6.  'The  expenses  in  connection  with 
the  reorganization  consisted  of  legal, 
accounting,  printing,  and  administrative 
expenses  totalling  approximately 
$55,500.  These  expenses  were  borne  by 
applicant  and  the  Acquiring  Fund,  with 
applicant's  share  of  the  expenses 
totalling  approximately  $24,000. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McF&rland, 
Deputy  Secretary. 

!FR  Doc.  94-B630  Filed  4-11-94;  8:45  am] 
BILLIN6  CODE  B010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1986] 

Certification  Pursuant  to  Section  576 
of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1994  (Tittes  l-V  of 
Public  Law  103-87) 

Pursuant  to  the  authority  vested  in  me 
by  the  laws  of  the  United  States, 
including  section  576  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act 
(Titles  I-V  of  Pub.  L.  103-67)  and  the 
related  Presidential  delegation  of 
authority  dated  March  29,  1994. 1 
hereby  certify  that  the  Government  of 
Russia  has  not  provided  assistance  to 
Cuba  during  the  eighteen  month  period 
preceding  April  1.  1994. 

This  certification  shall  be  reported  to 
Congress  and  published  in  the  Federal 
Register. 


JMI 


Dated:  April  1.  1994. 
Warren  Christopher, 

Secretary  of  State. 

|FR  Doc.  94-B764  Filed  4-11-94;  B:45  am] 

BILUNG  CODE  4riO-10-M 


[Public  Notice  1983] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (IT AC), 

Radiocommimication  Sector  Group  B, 
will  meet  on  April  25,  1994,  fi-om  9:30 
a.m.  to  4:30  p.m.  in  room  1105  at  the 
U.S.  Department  of  Stale,  2201  C  Street. 
N\V.  Washington,  DC  20520. 

The  agenda  of  the  Group  B  meeting 
will  include  a  review  of  the  results  of 
the  Radiocommunication  Advisory 
Group  meeting,  a  review  of  the  overall 
Radiocommimication  Sector  operations 
by  the  Director  of  the  Bureau,  Richard 
Kirby,  a  review  of  the  final  report  of  the 
VCE  and  any  other  matters  within  the 
competence  of  this  Committee. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  seating  available.  In  this  regard, 
entrance  to  the  Department  of  State  is 
controlled.  If  you  are  not  presently 
named  on  the  mailing  list  of  the 
Radiocommunication  Sector  Group,  and 
wish  to  attend  please  call  (202)  647- 
0201— (fax  (202)  647-7407)  not  later 
than  5  days  before  the  meeting.  Enter 
from  the  "C"  Street  Main  Lobby.  A 
picture  ID  will  be  required  for 
admittance. 

Dated:  March  31,  1994. 
Warren  G.  Richards, 

Chairman.  US  IT  AC  for  ITU- 
Radiocomrr.unication  Sector. 

|FR  Doc,  94-8765  Filed  4-11-94;  8:45  am) 

BILLING  CODE  4710-45-M 


United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  Study  Group  9;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommimications  Advisory 
Committee  (ITAC), 
Radiocommunication  Sector  Study 
Group  9,  will  meet  on  April  28, 1994, 
at  9:30  a.m.  in  room  315  at  the  Federal 
Communication  Commission,  1919  M 
Street,  NVV.  Washington,  DC  20554. 

This  is  the  initial  meeting  to  prepare 
for  the  international  meeting  scheduled 
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to  be  held  November  1-11,  1994. 
Additionally,  the  meeting  will  consider 
other  activities  affecting  the  work  of 
Study  Group  9  such  as  the  work  of  Task 
Group  2/2  (Sharing  with  the  MSS  and 
BSS  under  3  GHz),  Task  group  4/5 
(Feeder  Links),  sharing  with  the  space 
science  services  and  any  other  matters 
within  the  competence  of  this  Studv 
Group. 

Members  of  the  General  Public  mav 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Those  planning  to 
attend  the  meeting  should  contact  Mr. 
Alex  Latker  by  phone  at  (202)  632-3214 
or  by  fax  at  (202)  634-1 382. 

Dated:  March  31.  199-! 
Warren  G.  Richards, 

Chairman.  U.S.  ITACforlTU- 
Padiocommunication  Sector. 
iFR  Doc.  94-8766  Filed  4-n-94.  8  45  dm) 
BILLING  CODE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Sportsflight  Airways, 
Inc.  for  Issuance  of  Certificate 
Authority 

AGENCY:  Departmenl  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-4-10;  Docket  49181) 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding 
Sportsflight  Airways,  Inc.,  fit,  willing. 
and  able,  and  (2)  awarding  it  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  charter  air  transportation  of 
persons,  property  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
April  15,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49181  addressed  to  the  Documentary 
Services  Division  (C-55,  room  4107), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  and  should  be  ser\'ed  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Division  (X-56,  room  6401),  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2342. 


Dated  April  5,  1994 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  A  viation  and 
Internaticnal  Affairs. 

IFR  Doc  94-8623  Filed  4-11-94;  8  45  am) 
Billing  code  491<H2-P 


Application  of  ATX,  Inc.  for  Authority 
to  Operate  as  an  Airline 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  opinion  and  final 
order. 

SUMMARY:  The  Department  of 
Transportation,  by  Order  94-4-8  in 
Docket  48780,  has  rejected  the 
application  of  ATX,  Inc.  to  operate  as  an 
air  carrier,  citing  the  strong  influence 
that  Frank  Lorenzo,  the  former  chairman 
of  the  Te.xas  Air  Corp.,  would  ha\'e  on 
the  company.  In  the  final  decision,  the 
Departmenl  found  that  the  record  fails 
to  demonstrate  that  Lorenzo  has  a 
sufficient  commitment  to  safety  or  to 
comply  with  legal  requirements.  Both 
Eastern  Air  Lines  and  Continental 
Airlines,  while  they  were  owned  by 
Texas  .Air  Corp.  and  controlled  by 
Lorenzo,  experienced  operational, 
maintenance,  and  labor-related 
probie.ms  that  were  among  the  most 
serious  in  the  history  of  U.S.  aviation. 
These  problems  threatened  safetv  to  the 
point  that  the  Federal  government  had 
to  intervene  to  ensure  tiic  public's 
protection.  While  ATX  has  adequate 
financing  and  meets  the  citizenship 
requirements,  managerial  competence 
and  compliance  disposition  are  lacking 
and  thus  ATX  fails  to  meet  the 
department's  airline  fitness  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  V.  Coleman,  Director,  Office  of 
Aviation  Analysis,  Department  of 
Transportation,  400  Seventh  Street. 
.SW.,  Washington,  DC  20590,  (202)  366- 
1030. 

Dated  ."Xpril  5.  1994 
Patrick  V.  Murphy, 

Acting  Assistant  Secretar\  for  Aviation  end 
International  Affairs. 

[FR  Doc.  94-8624  Filed  4-11-94;  8:45  am] 
BILLING  CODE  4910-e2-M 


[Notice  94-7] 

Commercial  Space  Transportation 
Advisory  Committee;  Open  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-163,  5  U.S.C.  app.  2),  notice  is 
hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Wednesday, 


.April  20.  1994,  from  8:30  a.m.  to  5  p.m. 
in  room  2230  of  the  Department  of 
Transportation's  headquarters  building 
at  400  Seventh  Street,  SW.,  in 
Washington,  DC.  This  will  be  the 
nineteenth  meeting  of  the  COMSTAC.  In 
addition  to  reports  from  the  respective 
COMSTAC  Working  Groups,  the 
meeting  will  address,  among  other 
things,  the  updated  commercial 
spacecraft  mission  model  and  a  report 
on  voluntary  industry  standards.  There 
will  also  be  a  legislative  update  on 
Congressional  activities  involving 
commercial  space  transportation  and  a 
presentation  from  the  Office  of  the  US 
Trade  Representative  regarding  the 
space  launch  trade  agreements. 

This  meeting  is  open  to  the  interested 
public;  however,  space  may  be  limited. 
.Additional  information  may  be  obtained 
by  contacting  Ms.  Linda  H.  Strine  a! 
(202) 366-2980. 

Dated:  .^pril  5.  1994 
Frank  C.  Weaver. 

Director.  Office  of  Commercial  Space 

Transportation. 

IFR  Doc.  94-8798  Filed  4-8-94,  9  05  zr.:\ 

BILUNO  CODE  4910-<2-P 


DEPARTMENT  OF  THE  TREASURY 

Debt  Management  Advisory  Committee 
Meeting 

.Notice  IS  herebv  given,  pursuant  to  5 
use.  App.  §  10(a)(2).  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  on  .May 
3  and  4,  1994,  of  the  following  debt 
management  advisory  committee: 

Public  Securities  Association.  Treasurv 
Borrowing  Ad\  isory  Commiltee. 

The  agenda  for  the  meeting  provides 
for  a  technical  bdf  kground  briefing  by 
Treasury  staff  on  May  3.  followed  by  a 
charge  by  the  Secretary  of  the  Treasure 
or  his  designate  that  the  committee 
discuss  particular  issues,  and  a  working 
session.  On  May  4,  the  committee  will 
present  a  written  report  of  its 
recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  1 1 :30  a.m.  Eastern 
time  on  May  3  and  will  be  open  to  the 
public.  The  remaining  sessions  on  .Mav 
3  and  the  committee's  reporting  session 
on  May  4  will  be  closed  to  the  public, 
pursuant  to  5  US  C.  App.  §  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authontv 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  §  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05. 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
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exempt  from  disclosure  under  5  U.S.C. 
§  552b[c][9)[A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such -a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
§3. 

Although  the  Treasury's  final 
announcement  of  fioaxuiing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
§  552b(cK9)(A). 

The  Office  of  the  Under  Secretary'  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 


committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  vvith  the  policy  of  5 
U.S.C.  §552b. 

Dated:  April  5,  1994. 
Frank  N.  Newman, 

Under  Secretary  of  the  Treasury  Domestic 

Finance. 

|FR  Doc.  94-8619  Filed  4-11-94;  8.45  am] 

BILLING  CODE  4810-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMIKIARY:  a  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  April  13  in 
room  600,  301  4th  Street,  SW., 
Washington.  DC  from  9:45  a.m.  to  12 
p.m. 

At  9:45  a.m.  the  Commission  will 
meet  with  Dr.  Barry  Fulton,  Acting 
Director,  Bureau  of  Educational  and 
Cultural  Affairs;  Mr.  Tom  Spooner, 
Acting  Chrector,  Office  of  Academic 
Programs;  Ms.  Lula  Rodriguez,  Director- 


JMI 


designate.  Office  of  International 
Visitors;  Mr.  Robin  Berrington,  Director, 
Office  of  Arts  America;  and  Mr.  Robert 
Shiffer,  Director,  Office  of  Citizen 
Exchanges  to  discuss  educational  and 
cultural  exchanges.  At  11  a.m.  the 
Commission  vdll  meet  with  Ms.  Jody 
Olsen.  Chair,  Alliance  Board  of 
Directors  Executive  Director,  Council  for 
International  Exchange  of  Scholars;  Mr. 
Dick  Deasey,  Chair,  Alliance  Task  Force 
on  USIA  and  Executive  Director, 
National  Council  for  International 
Visitors;  Dr.  Norm  Peterson,  Executive 
Director,  Alliance  for  International 
Education  and  Cultural  Exchange  and 
Mr.  Carl  Herrin,  Deputy  Director, 
Alliance  for  International  Educational 
and  Cultural  Exchange  to  discuss 
international  educational  and  cultural 
exchanges. 

FOR  FURTHER  INFORMATION:  Please  call 
VVilma  Chittams,  (202)  619-4457.  if  you 
are  interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated;  April  6.  1994. 
Rose  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 
[PR  Doc.  94-8678  Filed  4-11-94;  8:45  am] 
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BOARD  FOR  INTERNATIONAL  BROADCASTING 

TIME  AND  place:  10;00  a.m.,  April  14, 
1994. 

PLACE:  American  Enterprise  Institute, 
1150  17th  Street,  NW.,  12th  F'.oor. 
Wohlstetter  Room,  Washington,  DC 
20036. 

OPEN  MEETING:  The  members  of  the 
Board  of  International  Broadcasting 
(BIB)  will  meet  in  open  session  from 
10:00  A.M.  to  11:00  A.M.  to  discuss  the 
following  matters:  (1)  approval  of  the 
minutes  of  the  most  recent  BIB  open 
meeting;  (2)  the  Chairman's  report;  (3) 
RFE/RL  Interim  President's  report;  (4) 
new  business;  and  (5)  set  the  date  of  the 
next  meeting. 

CLOSED  MEETINGS:  The  open  session  of 
the  BIB  meeting  will  be  followed  by  a 
closed  meeting  of  the  Board  of  Directors 
of  RFE/RL,  Inc.,  a  nonprofit  private 
corporation.  After  completion  of  this 
corporate  meeting  in  the  afternoon  of 
April  14,  the  members  of  the  BIB  will 
reconvene  in  closed  session,  if 
necessary.  They  would  consider  the 
potential  use  of  grant  funds  to  achieve 
budget  reductions  consistent  with  the 
broad  foreign  policy  objectives  of  the 
United  States.  This  BIB  meeting  would 
be  closed,  therefore,  pursuant  to  5 
U.S.C.  552b(c)  (1),  (2),  and  (9)(B). 
Premature  disclosure  of  the  information 
discussed  would  hkely  (1)  significantly 
frustrate  implementation  of  proposed 
agency  action,  including  but  not  limited 
to  negotiations  abroad;  (2)  disclose 
matters  that  would  be  properly 
classified  to  be  kept  secret  in  the 
interests  of  foreign  pohcy;  and  (3)  in 
some  instances,  relate  solely  to  internal 
personnel  rules  and  practices  of  an 
agency. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patricia  Sowick,  Program  Officer,  Board 
for  International  Broadcasting,  Suite 
400,  1201  Coimecticut  Avenue,  NW., 
Washington,  DC  20036.  (Tel:  202-254- 
8040) 

Dated:  April  6, 1994. 
Richard  W.  McBride, 

Executive  Director. 

|FR  Doc.  94-8925  Filed  4-8-94;  3:36  pm] 

BILUNG  CODE  eiS5-01-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  vdll  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  'Virginia,  on  April  14,  1994. 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-i003,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Reports 

1.  Collateral  Evaluation  Requirements 
(Loan  Policies  and  Operations;  12  CFR  Part 
614] 

C.  Sew  Business 
1.  Regulations 

a.  Capital  (Phase  I)  [Funding  and  Fiscal 
Affairs,  Loan  Policies  and  Operations,  and 
Funding  Operations;  12  CFR  Part  615)  (Final) 

b.  Miscellaneous  Technical  Changes  [12 
CFR  Parts  600,  602,  503.  604.  605,  611  and 
6151  (Fmal) 

Closed  Session* 

A.  New  Business 

1.  Enforcement  Actions 

Date:  April  8,  1994. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
!FR  Doc.  94-8903  Filed  4-8-94;  3:11  pm] 

BILLING  CODE  670S-01-P 


*  Session  closed  lo  the  public — exempt  piirsuent 
to  5  i:.S.C.  552b(c)  (8)  and;9). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  to  the 
Agenda  for  Consideration  at  an  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
use.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  added  to 
the  "discussion  agenda"  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday,  April  12,  1994.  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17Lh  Street. 
NW.,  Washington,  DC: 

Memorandum  and  resolution  regarding  (1 ) 
the  Federal  Deposit  Insurance  Corporation 
and  the  Resolution  Trust  Corporation 
entering  info  a  general  agreement  that  sets 
forth  a  plan  for  the  orderly  unification  of  the 
atti\  ities  and  responsibilities  of  their 
respecti\e  affordable  housing  programs;  and 
(2)  authorization  for  the  Director.  Division  of 
Depositor  and  Asset  Services,  or  his 
designee,  with  the  concurrence  of  the 
General  Counsel,  or  his  designee,  to  execute 
supplemental  Me.moranda  of  Understanding 
that  would  'oe  treated  as  an  integral  part  of 
the  general  agreement. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  April  7,  1994. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldioan, 
Acting  Executive  Secretary. 
[FR  Doc.  94-8791  Filed  4-7-94;  4  45  pm| 

BILLING  COOE  6714-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10  a.m..  Tuesdav.  April 
19, 1994. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  & 
Constitution  Avenue,  NW.,  Washington. 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED:  Ex  Parte  No. 
334  (Sub-No.  8),  Joint  Petition  for 
Rulemaking  on  Railroad  Car  Hire 
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Compensation  and  Ex  Parte  No.  334 
(Sub-No.  8A).  Joint  Petition  for 
Exemption  and  Arbitration  Rule  From 
Application  of  49  U.S.C.  10,V€  and 
Motion  to  Dismiss  (Petition  to  Reopen 
and  Reconsider  filed  by  the  Angelina  & 
Neches  River  Railroad  Company), 
Finance  Docket  No.  32036  (Sub-No.  1) 
Wisconsin  Central  Transportation 
Corporation,  el  al. —  Continuance  in 
ConUol — Top  Valley  and  Western  Ltd 
CONTACT  PERSONS  FOR  MORE 
information:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  Affairs,  Telephone:  (202) 
927-5350,  TDD;  (202)  927-5721. 
Sidney  L.  Strickland,  Jr., 
Secretary 

|FR  Doc.  94-8904  Filed  4-8-94;  3:09  pml 
BILUNG  COOe  tU6-01-P 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting 

TIME  ANO  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  April  14,  1994.  The  meeting 
will  commence  at  1  p.m. 
PLACE:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue.  NW.,  Potomac 
Ballrooms  1  &  2,  Washington,  DC  20037, 
(202) 955-6400. 

STATUS  OF  MEETING:  Open,  e.xcept  that 
part  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will,  with  its 
Advisory  Committee,  consider  the 
qualifications  of  candidates  for  the 
-position  of  President  of  the  Corporation. 
In  addition,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  March  12, 
1994.1  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)  (2)  and  (6)),  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR  Section 
1622.5  (a)  and  (e)].  The  closing  will  be 
certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NE.,  Washington,  DC 


<  As  to  the  Committee's  consideration  and 
approval  of  the  draft  minutes  of  the  executive 
<iPsslon(s)  held  on  the  above-noted  date(&).  the 
'  losing  is  authoriied  as  noted  in  the  Federai 
Register  no'jce(s)  corresponding  to  that/those 
'ommittee  meeting(s). 


20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  March  12,  1994 
Nti-etiog. 

Closed  Session: 

3.  Approval  of  Minutes  of  March  12,  1994 
Executive  Session. 

4.  Consider.  With  Advisory-  Committee, 
Qualifications  of  Candidates  for  the  Position 
ot  President  of  the  Corporation. 

Open  Session: 

5.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  issued:  April  7. 1994. 
Patricia  D.  Batie, 

Corparate  Secretary. 

(FR  Ddc.  94-8793  Filed  4-7-94:  5:04  pmj 

BIUJNC  code  7050-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  April  15,  1994.  The 
meeting  will  commence  at  9  a.m.  It  is 
anticipated  the  substantive  portion  of 
the  open  session  (i.e.,  deliberation  of 
agenda  item  number  5)  will  commence 
at  approximately  10  a.m. 

PLACE:  Career  College  Association,  750 
First  Street,  NE.,  ].  Warren  Davies 
Conference  Center,  9th  Floor,  rooms 
"A"  and  "B",  Washington,  DC  20002, 
(202)  336-8800. 

STATUS  OF  MEETING:  Open,  except  that 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party.  In  addition,  the 
Committee  will  consider  and  act  on 
internal  persormel  and  operational 


matters  related  to  the  Executive  OfGce, 
the  Office  of  the  General  Counsel,  the 
Office  of  Administration,  and  the  Office 
of  Human  Resources/Equal 
Opportunity,  the  four  offices  of  the 
Corporation  under  the  Committee's 
purview.  Finally,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  March  11, 
1994.  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Simshine  Act  [5  U.S.C.  Sections 
552b(c)  (2).  (6),  and  (10)1,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR  Section 
1622.5  (a),  (e),  and  (h)].2  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  pubic  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  NE.,  Washington,  DC 
20002  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

Closed  Session: 

2.  Approval  of  Minutes  of  March  11,  1994 
Executive  Session. 

3.  Consider  and  Act  on  General  Counsel's 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

4.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

Open  Session:  (Resumed) 

5.  Approval-of  Minutes  of  March  11, 1994 
Meeting. 

6.  Consider  Updates  on  the 
Reauthorization  Legislative  Process. 

7.  Briefing  on  PropKJsed  Amendments  to 
Parts  1607,  1608,  1611,  and  1621  of  the 
Corporation's  Regulations. 

8.  Public  Comment. 

9.  Consider  and  Develop  Committee 
Process  for  Evaluation  of  Proposed  Changes 
to  Bylaws  and  Regulations. 

10.  Consider  and  Act  on  Whether  to 
Withdraw  the  Corporation's  Bylaws,  45 
C.F.R.  Part  1601,  From  the  Code  of  Federal 
Regulations. 

11.  Consider  Possible  Amendments  to  the 
Corporation's  Bylaws  and  Consider  and  Act 
on  Whether  to  Publish  Those  Proposed 
Changes  for  Public  Comment. 

12.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  BaUe,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 


*  As  to  the  Committee's  consideration  and 
approval  of  the  draft  minutes  of  the  executive 
session(s)  held  on  the  above-noted  date(s),  the 
closing  is  authorized  as  noted  in  the  Federal 
Register  nolice(s)  corresponding  to  that/those 
Committee  meeting(s|. 


JMI 
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accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  April  7. 1994. 
Patricia  D.  Batie. 

Corporate  Secretary. 

IFR  Doc.  94-S794  Filed  4-7-94;  5:04  pm] 

BILLING  CODE  7050-01-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  vdW 
meet  on  April  15,  1994.  The  meeting 
will  commence  at  1  p.m. 

PLACE:  Legal  Services  Corporation,  750 
First  Street.  NE.,  Board  Room.  11th 
Floor.  Washington.  DC  20002,  (202) 
336-8800. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  f>ortion  of  the  meeting  be 
obtained,  the  Committee  may  consider  a 
report  from  a  representative  of  the  audit 
firm  retained  by  the  Corporation,  (i.e.. 
Grant/Thornton)  to  conduct  the  fiscal 
year  1993  financial  audit.  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  {5  U.S.C.  Sections  552b(c) 
(2)  and  (6)1,  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  [45  CFR  Section  1622.5  (a) 
and  (e)].  The  closing  will  be  certified  by 
the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
NE..  Washington.  DC  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  March  10.  1994 
Meeting. 

3.  Report  by  Grant/Thornton  Regarding  the 
Corporation's  Fiscal  Year  1993  Financial 
Audit. 

Closed  Session: 

4.  Report  by  Grant-Thornton  Regarding 
Personnel  and  Operational  Matters  Related  to 


the  Corporation's  Fiscal  Year  1993  Financial 
Audit. 

Open  Session:  (Resumed) 

5.  Review  of  the  Budget  and  Expenses 
Through  Februar\'  28. 1994. 

6.  Consideration  of  Proposed  Amendments 
to  the  Committee's  Guidelines  for  Adoption. 
Review  and  Modification  of  the  Consolidated 
Operating  Budget. 

7.  Discussion  of  Proposed  Fiscal  Year  1995 
Budget  for  the  Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  forn-*ts  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  mav  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  April  5. 1994. 
Patricia  D.  Batie. 

Corporate  Secretary. 

!FR  Doc.  94-8795  Filed  4-7-94:  5:04  pm] 

BtLLMG  CODE  70S(M>1-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 

TIME  AND  date:  The  Legal  Services 

Corporation  Board  of  Directors 

Provision  for  the  Delivery  of  Legal 

Services  Committee  will  meet  on  April 

15,  1994.  The  meeting  will  commence  at 

4  p.m. 

PLACE:  Legal  Services  Corporation.  750 

First  Street,  NE..  Board  Room,  llth 

Floor.  Washington,  DC  20002,  (202) 

336-8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  March  10,  1994 
Meeting. 

3.  Chair's  Report. 

4.  Briefing  by  the  Inspector  General  on 
Cotton  fit  Company  Audit  of  Grantee 
Monitoring. 

5.  Report  on  Corporation  Efforts  Related  to 
the  National  Community  Services  Act. 

6.  Report  on  the  Law  School  Clinical 
Program  Solicitation. 

7.  Consider  and  Act  on  Other  Business 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 


Date  Issued:  April  7. 1994. 
Patricia  D.  Batie. 
Corporate  Secretary. 
IFR  Doc.  94-8796  Filed  4-7-94;  5:04  pm] 

BILUNG  CODE  7DSO-01-P 

LEGAL  SERVICES  CORPORATION  BOARD  OF 

DIRECTORS 

TIME  AND  DATE:  The  Legal  Services 

Corporation  Board  of  Directors  will 

meet  on  April  re,  1994.  The  meeting 

will  commence  at  9  a.m. 

PLACE:  Legal  Serv  ices  Corporation.  755 

First  Street.  NE.,  Board  Room.  11th 

Floor.  Washington.  DC  20002.  (202) 

336-8800. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 
executive  session(s)  held  on  Januarv  8. 
1994  and  March  11,  1994.  The  Board 
will  consult  with  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters.  Further,  the  Board 
will  be  briefed  by  the  Inspector  General 
on  matters  related  to  semiannual 
reporting  requirements.  The  Board  will 
also  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  Finally,  the  Board  will 
deliberate  regarding  internal  personnel 
and  operational  matters.  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2)  (5),  (6),  and  (7)).  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  CFR  Section 
1622.5  (a),  (d)  (e).  and  {()].*  The  closing 
will  be  certified  by  the  Corporation  s 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  NE.,  Washington.  DC 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  ot  March  11.  1994 
Meeting. 

3.  Welcoming  Remarks  by  Representative  ; 
of  the  American  Bar  Association  Board  of 
Governors. 


<  As  10  the  Board's  consideration  a.id  6ppro\iil  of 
the  draft  minutes  of  the  executive  sessionlsl  held 
on  the  above-noted  datels).  the  clo.sing  is  authorized 
Bs  noted  in  the  Federal  Register  nolice(s| 
corresponding  to  that.'tho&c  Board  m(«etinf;(s) 
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4.  Chairman's  and  Members'  Reports. 

5.  President's  Report. 

6.  Presentation  on  thej^vision  of  Legal 
Services  to  People  in  Institutions. 

7.  Presentation  on  Fiscal  Year  1995 
Appropriations  Process. 

8.  Consider  and  Act  on  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

9.  Consider  and  Act  on  Audit  a.'id 
Appropriations  Committee  Repwrt. 

10.  Consider  and  Act  on  Presidential 
Search  Committee  Report. 

11.  President's  Report. 

12.  Inspector  General's  Report. 

Closed  Session: 

13.  Approval  of  Minutes  of  Executive 
Session  Held  on  Janueiry  8,  1994. 

14.  Approval  of  Minutes  of  Executive 
Session  Held  on  March  11. 1994 

15.  Consultation  by  Board  with  the 
President  on  Internal  PersoDnel  and 
Operational  Matters. 

16.  Consider  and  Act  on  Internal  Pcr'^or.nel 
and  Operational  Matters. 

17.  Briefing  by  the  Inspector  C-eneral 
Regarding  the  Semiannual  Report. 

18.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel. 
Operational  and  Investigative  Nlstters. 

Open  Session:  (Resumed) 

-     19.  Public  Comment. 

20.  Consider  and  Act  on  Other  Bjsir.ess. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued;  April  7,  1994 
Patricia  D.  Batie, 
Corporate  Secretary. 

|FR  Doc.  94-8797  Filed  4-8-94.  3  48  pm) 
BILLING  CODE  7050-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  11.  18.  25.  and 
Mav  2.  1994. 


PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  April  11 

There  are  no  meetings  scheduled  for  the 
Week  of  April  11. 

Week  of  April  18 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  18. 

Week  of  April  25 — Tentative 

Monday',  April  25 

2:00  p.m. 

Briefing  on  Status  of  Action  Plan  for  Fuel 
Cycle  Facilities  and  Alternative 
Regulatory  Approaches  (Public  Meeting) 

(Contact:  Ted  Sherr,  301-504-3371) 

Tuesday,  April  26 

2:00  p.ra. 
Briefing  on  Systematic  Regulatory  Analysis 

of  HLW  Program  (Public  Meeting) 
(Contact:  Joseph  Holor.ich.  301-504-3439) 
3:30  p.m. 
Affirmation/Discassion  and  Vote  (l^ublic 
iMeating)  (if  needed) 

Wednesday.  April  27 

3:00  p.m. 
Briefing  on  Proposed  Changes  to  NRC's 
Program  for  Protecting  Allegers  Against 
Retaliation  (Public  Meeting) 
(Contact:  James  Lieberman,  301-504-2741) 

Thursday,  April  28 

10:00  a.m. 

Briefing  on  Electricity  Forecast  from 
Energy  Information  Administration  (EIA) 
Annual  Energy  Outlook  (Public  Meeting) 

(Contact:  Mary  Hutzler,  202-586-2222) 

Week  of  May  2— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  May  2. 

ADDITIONAL  INFORMATION:  By  a  vote  of  4- 
0  on  April  6,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Georgia  Power 
Company — Staffs  Motion  for  Stay  and 
Petition  for  Review  of  LBP-94-06" 
(Public  Meeting)  be  held  on  April  7,  and 


on  less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  HilL(301)  504-1661. 

Dated:  April  8.  1994. 
WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

|FR  Doc.  94-8912  Filed  4-8-94;  3:07  pm) 

BILUNG  CODE  759(M>1-M 

ASSASSINATION  RECORDS  REVIEW  BOARD 
TIME  AND  DATE:  2:00  P.M.,  Tuesday, 
April  12,  1994. 

PLACE:  National  Archives  and  Records 
Administration,  Archivist  Reception 
Room,  Room  105,  7th  and  Permsylvania 
Avenue,  NW. 
STATUS:  open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Organizational  matters  and  election  of 
Board  chair. 

2.  Consideration  of  process  for 
appointment  of  Executive  Director  and  other 
personnel 

■  3.  Consideration  of  budget  request  for  Fy95 
and  other  matters  affecting  the  Board's 
timetable  for  review  of  assassination  records. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  John  R.  Tunheim,  Member  of  the 
Board;  (612)  296-2351. 

Dated:  April  11,  1994. 
John  R.  Tunheim, 

Member  of  the  Assassination  Records  Review 

Board. 

[FR  Doc.  94-9003  Filed  4-11-94;  11:44  ami 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Coast  Guard 

46  CFR  Parts  97  and  148 
[CGD  87-069] 
RIN211&-AD02 

Carriage  of  Bulk  Solid  Materials 
Requiring  Special  Handling 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  ruiemakint;. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  for  the  carriage  of 
certain  bulk  solid  materials  by  adding 
materials  carried  under  Coast  Guard 
Special  Permits  issued  pursuant  to  this 
regulation  (Special  Permits)  and  other 
materials  contained  in  the  Internotionnl 
Maritime  Organization  Code  of  Safe 
Practice  for  Solid  Bull<  Cargoes  (INtO 
Bulk  Solids  Code,  or  "BC  Code), 
including  coal,  to  the  list  of  rr.aterials 
permitted  under  the  regulations.  The 
special  handling  procedures  associated 
with  these  materials  would  also  be 
included  in  the  regulations.  The 
proposed  revisions  would  harmonize 
U.S.  regulations  with  recommended 
international  practice,  and  eliminate  the 
need  to  apply  for  Special  Permits. 
except  for  newly  classified  hazardous 
m.aterials. 

DATES:  Comments  must  be  received  on 
or  before  July  11,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)'(CGD  87-069).' 
U.S.  Coast  Guard,  2100  Second  Street 
SW.,  Washington.  DC  20593-0001,  or 
may  be  delivered  to  Room  3406  at  the 
same  address  between  8  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477.  Comments  on 
collection  of  information  requirements 
must  be  mailed  also  to  Lhe  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  72,5 
17th  Street  NVV..  Washington,  EX:  20503, 
Attn:  Desk  Officer,  U.S.  Coast  Guard. 

The  E.xecutive  Secretary  maintams  the 
public  docket  for  this  rulemaking 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters.  A  copy 
of  the  material  listed  in  "Incorporation 
by  Reference"  of  this  preamble  is 
available  for  inspection  at  Room  1218. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Frank  K.  Thompson,  Hazardous 
Materials  Branch,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-1217 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemcking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comnu^nts  should  include  their  names 
and  addresses,  identifv  this  rulemaking 
(CDG  87-069)  and  the  specific  section  of 
this  proposal  to  whif:h  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Gu"rd  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  fomiat 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  ackno^vledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  wTiting  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persor:s  involved  in 
drafting  this  notice  are  Mr.  Frank  K. 
Thompson,  Project  Manager,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  and  Ms. 
Helen  Boutrous,  Project  Counsel,  Office 
of  Chief  Counsel. 

Regulatory  History 

On  April  28, 1989,  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM)  was 
published  in  the  Federal  Register  (54 
FR  13308).  The  Coast  Guard  received 
sixteen  letters  commenting  on  the 
ANPRM.  These  comments  will  be 
discussed  later  in  this  rulemaking 
document.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Persons  interested  in  the  portion  of 
this  rulemaking  concerning  coal  were 
provided  the  opportunity  to  attend  and 
participate  in  meetings  held  by  the 
Chemical  Transportation  Advisory 
Committee,  Subcommittee  on  Coal 
Transportation.  These  meetings  were 
announced  in  the  Federal  Register,  and 
were  open  to  the  public.  Minutes  of 
these  meetings,  and  the  final  report  of 
the  subcommittee  are  on  file  in  the 


rulemaking  docket  and  may  be  obtained 
nt  the  address  under  ADDRESSES. 

Background  and  Purpose 

Bulk  solid  hazardous  materials 
include  materials  grouped  into  a 
number  of  specific  classes,  the 
definitions  of  which  are  contained  in 
the  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation,  Hazardous  Materials 
Regulations  (HMR)  (49  CFR  chapter  1. 
Subchapter  C).  There  are  also  some 
solid  materials  which  are  not  properly 
described  by  any  of  the  hazard  classes 
defined  in  the  HMR,  but  which  when 
carried  in  bulk  may  pose  a  threat  to  the 
vessel  or  the  crew,  most  commonly  from 
a  tendency  to  spontaneously  generate 
heat  or  to  deplete  the  oxygen  in  the 
cargo  space. 

Tne  international  standard  for  the 
marine  transport  of  solid  materials  in 
bulk  is  the  Code  of  Safe  Practice  for 
Solid  Bulk  Cargoes,  popularly  known  as 
the  "BC  Code,"  prublished  by  the 
International  Maritime  Organization 
(IMO).  In  the  BC  Code,  certain  materials 
which  do  not  fit  into  the  standard  IMO 
hazard  classes  are  placed  in  the  class 
"Materials  hazardous  only  in  bulk" 
(MHB).  This  class  is  defined  as 
materials  which,  when  carried  in  bulk, 
present  sufficient  hazards  to  require 
specific  precautions.  Examples  of  such 
materials  include  materials  that  are 
liable  to  reduce  the  oxygen  content  in  a 
cargo  space,  selfheating  materials,  or 
materials  which  become  hazardous 
when  wet. 

The  BC  Code  is  currently  only  a 
recommended  standard.  However, 
several  countries  have  adopted  the  Code 
in  their  national  regulations.  In 
addition,  recent  amendments  to  Chapter 
VI  of  the  International  Convention  for 
the  Safety  of  Life  at  Sea,  1974,  as 
amended,  (SOLAS  74/83)  adopted 
certain  general  provisions  of  the  BC 
Code.  These  amendments  to  Chapter  VI 
of  SOLAS  74/83  were  developed  by  the 
IMO  Subcommittee  on  Containers  and 
Cargoes  (BC  Subcommittee),  and 
adopted  by  the  IMO  Maritime  Safety 
Committee  (MSC)  at  its  59th  Session  in 
May  1991.  As  adopted  by  MSC,  the 
amendments  to  SOLAS  74/83  entered 
into  force  for  those  countries  signatory 
to  the  Convention,  including  the  United 
States,  on  January  1, 1994.  These 
amendments  to  SOLAS  74/83  make 
mandatory  the  provisions  of  the  BC 
Code  dealing  with  cargo  stowage,  the 
passage  of  cargo  information  from  the 
shipper  to  the  master  and  the  use  of 
oxygen  and  toxic  vapor  analyzers.  The 
SOLAS  Chapter  VI  as  amended  refers  tu 
the  BC  Code  as  one  possible  source  of 
information  on  the  properties  and 
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recommended  handling  procedures  for 
bulk  solid  materials. 

Many  U.S.  export  shipments  are 
bound  for  countries  which  have  adopted 
the  BC  Code  as  national  regulations. 
These  shipments  therefore  already 
comply  with  the  recommendations  of 
the  BC  Code. 

The  Coast  Guard  issues  Special 
Permits  for  shipments  of  bulk  solid 
materials  not  listed  in  46  CFR  part  148 
in  order  to  establish  requirements  for 
the  safe  carriage  of  these  materials.  The 
Special  Permits  allow  the  Coast  Guard 
to  closely  monitor  these  shipments  in 
order  to  determine  if  the  requirements 
imposed  under  the  permit  are  adequate 
to  ensure  safe  carriage.  The  Coa.st  Guard 
also  uses  Special  Permits  to  allow  the 
shipment  of  materials  not  listed  in  46 
CFR  part  148  for  which  international 
guidelines  have  been  established.  After 
a  history  of  safe  transportation  has  been 
established  under  a  Coast  Guard  Special 
Permit,  carriage  requirements  for  the 
material  may  be  included  in  46  CFR  part 
148. 

The  Coa.st  Guard  issues  two  basic 
types  of  Special  Permits.  The  first  type 
of  permit  is  issued  for  materials  for 
which  recommended  handling 
procedures  are  contained  in  the  BC 
Code.  This  type  of  permit  basically 
restates  the  recommendations  contained 
in  the  Code.  The  second  type  of  permit 
is  issued  for  materials  classified  as 
hazardous  substances  by  the  HMR  or  as 
hazardous  wastes  by  the  Environmental 
Protection  Agency  (EPA].  When 
hazardous  substances  are  transported  in 
quantities  exceeding  their  reportable 
quantity  (RQ)  they,  by  definition, 
become  hazardous  materials.  This 
second  type  of  Special  Permit  basically 
sets  forth  requirements  for  preventing 
cre%v  exposure  to  the  materials  and 
release  of  the  material  to  the  atmosphere 
or  water. 

Twenty-five  new  materials  are 
proposed  for  inclusion  in  46  CFR  part 
148  as  materials  which  require  special 
handling  when  transported  in  bulk  by 
wafer.  All  of  the  twenty-five  are  covered 
bv  the  BC  Code;  in  addition,  eleven  are 
regulated  by  the  HMR  (49  CFR  Chapter 
I,  Subchapter  C],  and  five  are  currently 
subject  to  Coast  Guard  Special  Permits. 
Twelve  of  the  materials  proposed  for 
inclusion  in  46  CFR  part  148  are 
classified  as  MHB  in  the  BC  Code. 

There  are  ten  materials,  classified  as 
MHB  in  the  BC  Code,  which  have  not 
previously  been  regulated  by  the  Coast 
Guard,  either  in  46  CFR  part  148  or  by 
Special  Permit.  It  is  the  Coast  Guard's 
position  that  these  materials,  if  handled 
improperly  when  loaded  as  bulk 
cargoes,  pose  an  unacceptable  risk  to  the 
vessel  and  crew.  For  manv  of  these 


materials,  monitoring  of  the  cargo  space 
for  toxic  or  flammable  gases  and  oxygen 
will  be  required  under  Chapter  VI  of 
SOLAS  74/83  as  amended. 

The  intent  of  this  proposal  is  to 
include  in  46  CFR  part  148  the  above 
mentioned  twenty-five  materials  and 
any  special  handling  procedures 
associated  with  these  materials, 
including  those  requirements  which 
will  be  imposed  by  Chapter  VI  of 
SOLAS  74/83  as  amended. 

As  of  April  1,  1993.  the  Coast  Guard 
had  the  following  45  Special  permits 
outstanding: 

SP  8-78  SP  2-85  SP  7-90  SP  2-92 
SP  9-78  SP  5-85  SP  8-90  SP  3-92 
SP  1-79  SP6-85  SP  1-91  SP  4-92 
SP  7-79  SP  3-86  SP  2-91  SP  5-92 
SP  1-80  SP  1-87  SP3-91  SP  6-92 
SP5-«2  SP2-87  SP4-91  SP  7-92 
SP6-82  SP3-87  SP  5-91  SP  8-92 
SP  4-83  SP  &-a8  SP  7-91  SP  1-93 
SP  7-83  SP  3-89  SP  8-91  SP  2-93 
SP&-83  SP5-90  SP9-91  SP  3-93 
SP  1-84       SP  6-90       SP  1-92       SP  4-93 

SP&-93 

The  above  Special  Permits,  which  affect 
bulk  solid  cargoes  such  as  ammonium 
nitrate  fertilizers,  ferrosilicon,  and  metal 
ore  concentrates  would  be  terminated  as 
of  their  expiration  dates  following 
publication  of  a  final  rule. 

Discussion  of  Comments 

As  stated  earlier,  sixteen  comments 
were  received  in  response  to  the 
ANPRM. 

1.  Five  of  the  comments  requested 
that  the  Coast  Guard  reconsider  the 
necessity  of  regulating  unmanned 
inland  barges  in  the  same  manner  as 
oceangoing  vessels.  It  was  never  ..'le 
intent  of  the  Coast  Guard  to  require 
unmanned  barges  to  comply  with  the 
same  requirements  as  manned  vessels. 
This  position  is  evidenced  by  question 
nine  in  the  ANPRiM.  Barges  would  be 
specifically  exempted  from  complying 
with  the  stated  requirements  in  several 
places  in  the  NPRM.  For  example, 
barges  would  not  be  required  to  carry 
any  gas  monitoring  equipment.  The 
Coast  Guard  recognizes  that  the  SOLAS 
Convention  applies  only  to  self- 
propelled  oceangoing  vessels,  and  that 
to  require  vapor  detection  equipment  on 
unmanned  barges  would  be  unnecessary 
and  impractical  since  the  primary 
purpose  of  the  equipment  is  to  protect 
the  vessel's  crew  from  being  exposed  to 
harmful  vapors  or  entering  spaces 
which  lack  the  oxygen  necessary  to 
support  life.  Placing  personnel  on  the 
vessel  to  take  measurements  would 
increase  the  likelihood  of  introducing  a 
source  of  ignition  that  would  not 
otheruise  be  present.  This  equipment 
would  also  be  of  little  benefit  on  open 


hopper  barges,  where  any  vapors 
generated  escape  to  the  atmosphere. 

2.  One  comment  suggested  that  the 
responsibility  of  the  shipper  to  provide 
shipping  papers  be  stated  with  more 
specificity.  The  Coast  Guard  has 
adopted  this  suggestion.  Paragraph  (a)  of 
§  148.60  would  contain  a  provision 
requiring  that  the  shipping  paper  be 
prepared  by  the  shipper.  Additionally, 
in  several  sections,  including 

§§  148.15(a)  and  (b),  148.25(a)  and 
148.90(c),  the  responsibility  of  the 
shipper  would  be  further  clarified. 
These  sections  would  state  that  it  is  the 
shipper's  responsibility  to  determine  if 
a  Special  Permit  is  required,  and  to 
apply  for  the  Special  Permit.  The 
shipper  would  also  be  responsible  for 
producing  the  originating  shipping 
paper,  and,  most  importantly,  the 
shipper  would  be  responsible  for 
passing  information  to  the  master  of  the 
vessel  (or  the  tug  or  towboat  operator) 
concerning  the  nature  of  the  cargo  to  be 
loaded  and  any  necessary  precautions  to 
be  taken  while  loading  and  transporting 
that  cargo. 

3.  Several  comments  stated  that 
classification  of  previously  unregulated 
materials  as  hazardous  would  impose 
unforeseen  burdens  on  the  shippers  of 
these  materials.  The  comments 
expressed  concern  that  the  materials 
would  be  subject  to  regulations  covering 
all  modes  of  transport,  including  truck 
and  rail,  and  that  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  requirements  for  Material 
Safety  Data  Sheets  and  Hazard 
Communication  Programs  would  be 
applied  to  shipments  of  the  material. 

It  is  not  the  Coast  Guards  intent  to 
classify  the  materials  previously 
unregulated  bv  the  Coast  Guard  as 
"hazardous".  In  response  to  the 
concerns  raised  by  the  comments,  this 
NPRM  proposes  to  change  the  title  of  46 
CFR  part  148  to  "Bulk  Solid  Materials 
Requiring  Special  Handling"  thereby 
eliminating  the  word  "hazardous".  "The 
proposed  rules  would  also  establish  a 
new  classification  called  "Potentially 
Dangerous  Materials"  (PDM)  which 
would  parallel  the  IMO  classification 
MHB.  This  classification  would  include 
materials  that  may  be  transported  in 
bulk  without  posing  undue  risk  if  the 
precautions  described  in  part  148  are 
observed.  Conversely,  if  these 
precautions  are  not  followed,  the 
material  in  this  category  would  have  the 
potential  to  cause  harm.  In  most  cases 
the  proposed  precautions  are  simply 
good  operating  procedures  that  would 
be  followed  by  a  prudent  mariner  in 
order  to  ensure  the  safety  and  integrity 
of  the  vessel.  Also,  proposed  §148.1 
clearly  states  that  these  regulations 
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would  apply  only  to  bulk  shipments  of 
these  materials  by  water,  and  proposed 
§  148.3  clearly  states  that  materials 
defined  as  .'utentially  Dangerous 
Materials  would  be  regulated  only  when 
being  carried  as  a  bulk  cargo  on  board 
a  vessel.  These  categories  and 
requirements  would  clearly  reflect  the 
intended  status  and  handling 
requirements  for  the  materials  in 
question. 

4.  One  com.ment  noted  that  the 
amendments  to  Chapter  VI  of  SOL^S 
74/83  will  not  render  the  BC  Code 
mandator^',  and,  that  since  the  code  will 
remain  a  recommended  standard,  it 
should  not  be  referenced  in  the  Coast 
Guard  regulations.  The  fact  that  IMO 
has  not  made  the  BC  Code  mandatorv 
through  SOLAS  does  not  prohibit  anv 
sovereign  nation  from  adopting  the 
Code  or  any  of  its  provisions  through 
that  nation's  domestic  statutes-^d 
regulations.  The  Coast  Guard  proposes, 
however,  to  incorporate  by  reference  in 
46  CFR  part  148  only  those  portions  of 
the  BC  Cocj  dealing  with  hazardous 
materials.  Thus,  selected  pertinent 
provisions  of  the  BC  Code  would  be 
adopted  in  the  Coast  Guard  regulations. 
Where  necessary,  those  provisions  of 
the  BC  Code  included  in  the  proposed 
rules  would  be  modified  to  fit  the  nature 
of  the  U.S.  shipping  industry. 

5.  One  comment  suggested  that  the 
format  of  the  regulations  not  be 
substantially  altered  because  those 
affected  by  the  regulations  are  familiar 
with  the  current  format.  The  comment 
suggested  that  if  the  motivating  concern 
of  the  Coa.st  Guard  is  reduction  of  the 
paperwork  burden  of  the  Special  Permit 
process,  then  the  Coast  Guard  should 
change  the  permitting  process  to  allow 
for  one  permit  per  commodity,  with 
interested  shippers  becoming  a  partv  to 
that  permit,  and  extend  the  e.xpiration 
date  of  the  permit  by  ten  years.  The 
comment  ^  ■^;gested  adopting  the,se 
changes  wiinout  adding  any  of  the 
materials  currently  carried  under 
Special  Permit  to  the  list  of  materials 
permitted  under  the  regulations. 

The  CoEst  Guard  does  not  agree  with 
this  comment.  It  is  the  Coast  Guard's 
position  that  while  this  rule,  if  adopted, 
would  alter  the  current  format  of  the 
regulations,  it  would  also  clarifv  the 
responsibilities  of  shippers  and  provide 
them  with  important  safety  information. 
Elimination  of  the  time-consvnnir!g 
paperwork  burden  inheren'.  in  the 
Special  Permit  process  for  tho.se 
materials  which  have  an  established 
record  of  safe  transportation  is  only  one 
of  the  motivating  factors  for  undertaking 
this  regulatory  revision.  Under  this 
proposal,  new  or  ono-time  carriers  of  a 
material  would  be  informi^d  of  tht-  ri<.ks 


and  precautions  involved  in  carrving 
that  material.  When  the  materials 
currerrtly  carried  under  Special  Permit 
are  not  included  in  the  proposed 
regulations,  there  is  a  possibility  that  a 
shipper  or  carrier  might  not  be  aware 
that  a  material  is  potentially  dangerous 
when  tarried  in  bulk  and  therefore 
mii;ht  not  observe  the  appropriate 
precautions. 

In  addition,  the  inclusion  of  materials 
currently  carried  under  Special  Permit 
in  46  CFR  part  148  would  alloWall 
shippers  more  flexibility  since  they 
would  not  have  to  allow  for  lead  time 
to  obtain  a  Special  Permit,  and  would 
have  a  wider  choice  in  the  number  of 
cargoes  tiiat  they  would  be  able  to  carry. 

6.  One  comment  suggested  that  the 
Coast  Guard  differentiate  between  the 
hazards  associated  with  the  various 
materials.  This  has  been  done  by 
placing  the  materials  into  one  of  the 
hazarcl  classes  defined  bv  the  HMR  or 
by  classifying  them  as  PDM  and 
including  provisions  with  special 
requirements  for  materials  with  the 
potential  to  cause  significant  harm  if 
mishandled. 

7.  One  comment  stated  that  there  is 
no  need  to  change  U.S.  regulations  until 
the  amendments  to  Chapter  VI  of 
SOLAS  74/83  are  approved  by  IMO  and 
the  BCCode  becomes  mandatory.  The 
Coast  Guard  dees  not  agree  with  this 
comment.  The  amendment  to  Chapter 
VI  of  SOLAS  74/83  will  not  make  the 
entire  BC  Code  mandatory,  only  certain 
basic  provisions  concerning  the  passage 
of  cargo  information  from  the  shipper  to 
the  master  and  the  u-se  of  vapor 
detection  equipment  will  become 
mandaton,'.  Moreover,  since  the 
comment  was  received,  the  revisions  to 
Chapter  Vl  of  SOL^S  74/83  were 
adoptad  at  the  59th  session  of  MSC. 
Therefore,  the  Coast  Guard  has 
determined  that  there  is  no  need  to 
further  delay  the  proposal  lo  revise  46 
CFR  part  148. 

8.  Three  comments  supported  the 
addition  of  Direct  Reduced  Iron  (DRI), 
in  both  hot-molded  and  cold-molded 
briquets,  to  the  regulations,  since  they 
are  currently  being  shipped  under 
Special  Permits  which  mirror  the 
provisions  of  the  BC  Code.  The 
requirements  for  carn-ing  DRI  are 
included  in  proposed  §§  148,245  and 
148.2.50. 

fl.  Two  (  omments  suggested  that  the 
provision  of  Spe<.ial  Permit  1-92 
excepting  shipments  of  DRI  lumps, 
pellets,  ar.d  cold-molded  briquets  on 
short  and  .sheltered  voyages  from  the 
requirement  that  such  cargoes  must  be 
intrted  or  inhibited  .should  be  extended 
to  voNJges  made  entirely  on  the  inland 
waters  of  the  US  This  comment  is 


adopted  and  is  included  in  proposed 
§  148.245(h)(2). 

10.  One  comment  recommended  that 
precautions  for  entering  inerted  holds 
be  added  to  the  requirements  for 
carrying  DRI  lumps,  pellets  and  coW- 
molded  briquets.  The  comm.ent  noted 
that  when  carbon  dioxide  is  the  inerting 
medium,  a  safety  risk  could  possibly  be 
created  by  carbon  monoxide  produced 
by  reaction  between  the  carbon  dioxide 
and  the  DRI.  The  recommendation  is 
adopted  and  appropriate  requirements 
for  analyzing  the  atmosphere  of  the 
cargo  hold  for  carbon  monoxide  and 
oxygen  prior  to  entry  are  included  in 
proposed  §  148.245(g).  Also,  that  section 
is  referenced  in  proposed  Table  148.10. 

1 1 .  Four  comments  recommended 
that  the  Coast  Guard  refrain  from 
publishing  any  proposed  requirements 
for  the  carriage  of  coal  prior  to  receiving 
the  final  report  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  Subcommittee  on  Coal 
Transportation. 

CTAC  formed  the  Coal  Subcommittee 
in  order  to  obtain  the  recommendations 
of  the  U.S.  coal  industry,  and  the  Coast 
Guard  did  not  intend  to  publish  any 
requirements  for  the  carriage  of  coal 
prior  to  receiving  the  Subcommittee's 
report.  Since  this  comment  was 
received,  the  final  report  of  the  Coal 
Subcommittee  was  submitted  to  and 
approved  by  CTAC.  Subsequently,  the 
Coast  Guard  prepared  and  submitted  a 
proposal  based  on  the  Coal 
Subcommittee's  final  report  to  the  31st 
session  of  the  IMO  Subcommittee  on 
Containers  and  Cargoes  (The  "BC 
Subcommittee").  The  U.S.  proposal, 
with  some  slight  modifications,  was 
adopted  by  the  BC  Subcommittee;  and 
in  1991,  the  provisions  of  the  BCCode 
dealing  with  the  transport  of  coal  were 
amended  accordingly.  Proposed 
§148.240  is  based  oii  the  BCCode  as 
amended. 

Proposed  §  148.240  differs  from  the 
report  of  the  CTAC  Coal  Subco.mmittee 
in  the  following  respects; 

a.  The  report  offers  no  guidance  on 
the  frequency  of  monitoring  for  methane 
and  carbon  monoxide,  while  paragraphs 
(i)  and  (1)  of  proposed  §  148.240  set  out 
minimum  testing  frequency  for  that  coal 
which  is  most  likely  to  create  dangerous 
conditions.  Under  proposed 

§  148.240(n),  it  would  be  within  the 
discretion  of  the  m.aster  to  reduce  the 
frequency  of  monitoring  in  certain 
situations. 

b.  The  report  does  not  specify  that  the 
temperature  of  a  self-heating  coal  must 
be  monitored.  Paragraph  (j)  of  proposed 
§  148.240  would  require  such 
monitoring. 
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c.  The  report  directs  the  master  to 
seek  expert  advice  and  to  consider 
heading  for  the  nearest  suitable  port  of 
refuge  if  it  is  determined  that  the  coal 
is  heating.  Proposed  §  148.240(k)  would 
require  the  master  to  contact  the  nearest 
Coa.st  Guard  Captain  of  the  Port  when  a 
coal  cargo  is  heating. 

Other  comments  about  coal  concern 
the  effects  of  designating  coal  as  a 
hazardous  material  and  question  the 
necessity  of  regulating  barge  shipments 
of  coal.  These  issues  are  addressed  in 
the  discussion  on  the  designation  of 
certain  materials  as  potentially 
dangerous,  and  in  the  discussion  of  the 
treatment  of  barge  shipments. 

12.  Two  comments  recommended 
that,  based  on  experience  gained  while 
shipping  uncalcined  petroleum  coke 
under  the  terms  of  a  Coast  Guard 
Special  Permit,  uncalcined  petroleum 
coke  be  treated  in  the  same  manner  as 
calcined  petroleum  coke  in  the 
proposed  regulations.  This 
recommendation  is  adopted  and  is 
included  in  §  148.295.  In  addition,  the 
Coast  Guard  submitted  a  paper  to  the 
30th  session  of  the  IMO  SuOcommittee 
on  Containers  and  Cargoes 
recommending  that  a  similar  change  be 
made  to  the  BC  Code.  This  proposal  met 
with  approval  and  the  BC  Code  was 
amended  accordingiv. 

13.  One  comment  requested  that  a 
public  hearing  be  held  in  the  event  that 
woodchips  and  wood  pulp  pellets  were 
not  removed  from  this  rulemaking.  The 
Coast  Guard  declined  to  schedule  a 
public  hearing  at  this  stage  of  the 
rulemaking.  The  only  requirement  for 
shipments  of  woodchips  and  wood  pulp 
pellets  included  in  this  proposed  rule  is 
tliat  closed  holds  be  tested  prior  to  entry 
to  ensure  that  they  contain  sufficient 
oxygen  to  support  life.  Because  most 
U.S.  shipments  of  woodchips  and  wood 
pulp  pellets  are  currently  made  in  open 
barges,  this  requirement  would  not 
apply  to  most  U.S.  shipments.  The 
requirement  is  retained  in  this  proposal 
in  order  to  comply  with  the  revisions  to 
Chapter  VI  of  SOLAS  74/83.  Because  the 
requirement  would  not  apply  to  most 
U.S.  shipments  of  woodchips  and  wood 
pulp  pellets,  the  Coast  Guard  has 
determined  that  a  public  hearing  is  not 
necessary  at  this  time. 

Discussion  of  Proposed  Amendments 

Subpart  97.12 

Subpart  97.12  of  46  CP'R  part  97 
would  be  revised  to  clarify  that  the 
subpart  would  apply  to  bulk  solid 
cargoes  in  general  and  not  only  to  ores 
and  ore  concentrates.  Due  to  experience 
gained  from  a  casualty  to  a  foreign 
vessel  that  loaded  a  bulk  solid  cargo  in 


a  U.S.  port,  the  Coast  Guard  also 
proposes  to  extend  the  applicability  of 
this  part  to  foreign  vessels  operating  in 
U.S.  navigable  waters.  Further,  existing 
§97.12-5,  which  has  not  been  revised 
since  1965,  references  a  manual  that 
was  the  predecessor  of  the  BC  Code  and 
that  is  no  longer  in  print.  The  revised 
section  would  include  reference  to  the 
BC  Code  as  a  source  of  information  for 
use  in  complying  with  the  requirement 
that  the  master  of  a  vessel  be  furnished 
with  guidance  on  safe  loading  and 
stowage. 

Part  148 

As  discussed,  the  title  of  part  148 
would  be  changed  to  read  "Bulk  Solid 
Materials  Requiring  Special  Handling". 

This  NPRM  also  proposes  to  modit>- 
the  structure  of  the  regulations  from 
four  to  six  subparts.  Each  is  explained 
below  briefly. 

Subpart  A  would  state  the  purpose 
and  applicability  of  tiie  regulations, 
define  terms  used  in  the  part,  and  list 
(in  tabular  form)  the  solid  materials 
permitted  to  be  carried  as  bulk  cargoes. 

Subpart  B  would  provide  all  relevant 
information  concerning  Special  Permits. 

Subpart  C  would  set  forth  minimum 
transportation  requirements  for  all 
materials  regulatu'd  by  46  CFR  part  148 
and  the  requirements  for  shipping 
papers  and  Dangerous  Cargo  Manifests. 

Subpart  D  would  set  forth  general 
stowage  and  segregation  requirements 
for  materials  according  to  their  hazard 
class,  and,  in  addition,  would  contain 
.stowage  and  segregation  requirements 
for  specific  materials. 

Suopart  E  would  contain  special 
handling,  loading,  and  carriage 
requirements  for  specific  materials.  The 
requirements  for  specific  materials  in 
subpart  D  and  this  subpart  would  be  in 
addition  to  the  minimum  requirements 
for  all  materials  and  the  general 
requiremenls  for  their  respective  hazard 
classes  contained  in  subpart  C. 

Subpart  F  would  contain 
requirements  for  special  equipment  or 
procedures  when  dealing  with  certain 
cargoes.  The  requirements  of  this  part 
would  apply  when  dealing  with  a  cargo 
only  if  a  pro\ision  from  this  part  is 
included  in  Table  148.10  in  reference  to 
a  particular  material  included  in  that 
cargo. 

The  current  sections  of  part  1 48 
would  be  revised  and  renumbered  as 
follows: 


Current  section 


148.01-1  . 
148.01-7  . 
148.01-9  . 
148.01-11 


Replaced  by  proposed 
section 


Current  section 

Replaced  by  proposed 
sechon 

148.01-13  

148  12 

148.01-15  

148  9 

148.02-1   

148.02-3  

148.02-5  

148.03-1   

148.60 
148.70 
148.115 
148  50 

148.03-5  

148  60 

148.03-7  

148  100 

148.03-11  

Sutxjart  D 

148.03-13  

1 48  1 1 0 

148.04-1   

148.04-9  

148.04-13  

148  300 
148.265 
1 48  260 

148.04-15  

1 48  295 

148.04-17  

148  295 

148.04-19  

148  320 

148.04-20  

14804-21   

148.315 

148.130(a)(4)  and  (c) 
148.230. 

14804-23  

148.1.  148.3 
148.10 

148.15,  148.20 
148.25 


The  following  proposed  sections 
differ  substantively  from  the  current 
regulations: 

Sprtion  148.1.  The  proposed 
regulations  would  apply  to  foreign-flag, 
as  well  as  U.S. -flag,  vessels  when 
operating  in  U.S.  waters.  The 
regulations  would  apply  to  all  classes  of 
vessels  that  transport  solid  bulk  cargoes 
which  require  special  handling, 
including  unmanned  barges  and  barge- 
carrying  vessels. 

Section  148.3.  This  sfction  would 
include  .several  new  definitions, 
including  "potentiall\  dangerous 
material."  Also,  the  definition  of  "bulk" 
has  been  revised  for  clarity  and 
consistency  with  the  BC  Code. 

Section  148.8.  The  appendices  B,  D.l, 
D.4  and  D.5  of  the  1901  Edition  of  the 
BC  Code  would  be  incorporated  by 
reference.  Several  provisions  of  the 
proposed  rules  require  the  performance 
of  tests  specified  in  the  BC  Code 
appendices.  Shippers  and  carriers  in 
international  commerce  will  bo  able  to 
comply  with  the  BC  Codi-  where  such 
compliance  is  required  by  the 
administration  of  the  ccutitry  of  origin 
or  destination. 

Section  148.10.  The  format  for  table 
148.10  would  be  modified.  The  table 
would  include  the  UN  number  and 
hazard  class  of  the  materials  and 
references  to  .s(?ctions  of  special 
requirements  to  be  followed  whenever 
that  material  is  carried.  These  revisions 
would  m^ake  it  easier  to  determine  the 
exact  requirements  for  the  carriage  of 
each  approved  f;argo. 

Sections  148  15  throui;h  148.30. 
These  sections  would  clarifv  when  a 
Special  Permit  is  required,  who  would 
have  to  apply  for  a  Special  Pennit.  what 
information  would  be  requir.->d  to  be 
submitted  to  obtain  a  Special  Permit, 
and  who  would  be  covered  bv  tb.e 
Sj'^ecial  Permit  once  it  is  issued.  These 
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proposed  sections  are  more  detailed 
than  the  current  regulations  in  order  to 
more  clearly  state  each  person's 
responsibility  and  to  clear  up  recurring 
misunderstandings  concerning  the 
applicability  of  the  Special  Permit.  The 
submittal  of  detailed  information  about 
the  material  carried  would  also  greatly 
decrease  the  amount  of  time  currently 
spent  by  the  Coast  Guard  in  doing  the 
necessary  research  to  process  each 
petition  for  a  Special  Permit. 

Section  148.15.  This  proposed  section 
places  the  responsibility  on  the  shipper 
to  determine  if  the  material  to  be 
shipped  fits  into  any  of  the  hazard 
cla.sses  defined  in  the  HMR  or  whether 
it  meets  the  definition  of  a  PDM. 

Section  ;  i8.20.  This  section  would 
i'st  the  information  that  must  be 
i  icluded  in  a  petition  for  a  Special 
1  u-rmit.  Submis.sion  of  a  Material  Safety 
Pita  Sheet  (MSDS)  would,  in  part, 
'  :!fill  this  requirement.  When  applying 
t  jr  renewal  or  extension  of  an  existing 
Special  Permit,  a  shipper  would  be 
permitted  to  .submit  less  detailed 
information  because  the  Coast  Guard 
would  already  be  in  possession  of  much 
of  the  information. 

Section  148  30.  This  section  would 
instruct  the  shipper  on  how  to  obtain  a 
listing  of  materials  for  which  a  Special 
Permit  currently  exists. 

Section  148.55.  This  proposed  section 
stales  that  the  regulations  apply  to  all 
transportation  of  solid  bulk  cargoes 
within  the  United  States  inclading 
shipments  which  originate  in  foreign 
countries.  This  section  provides  that  it 
would  be  t!  •  responsibility  of  the 
person  importing  a  bulk  solid  ca.'^o  to 
ensure  that  the  foreign  shipper  is  aware 
of  U.S.  regulatory  requirements. 

Section  148.120.  This  section  would 
contain  two  tables  presenting  the 
requirements  for  segregation  between 
incompatible  bulk  solid  cargoes  and 
segregation  between  bulk  solid  cargoes 
and  incompatible  packaged  cargoes. 
These  tables  are  identical  to  those 
which  appear  in  the  BC  Code. 

Section  148.155.  The  properties  of 
potentially  dangerous  materials  vary 
greatly.  This  section  would  present  the 
special  stowage  and  segregation 
requirements  for  these  materials  in 
tabular  form  for  clarity. 

Section  148.260.  This  proposed 
section  specifies  that  a  vessel  may  not 
leave  port  unless  the  Captain  of  the  Port 
is  satisfied  that  the  temperature  of  the 
metal  turn:  -  ^s  is  in  accordance  with  the 
limits  set  by  the  applicable  provisions  of 
this  section.  The  current  provision 
merely  specifies  that  the  Captain  of  the 
Port  must  be  notified  if  the  temperature 
limits  are  exceeded. 


Section  148.270.  This  section  would 
establish  a  new  category  of  materials  in 
part  148.  Hazardous  substances  have 
previously  been  carried  only  under 
Special  Permits  issued  on  a  case  by  case 
basis.  Hazardous  substances  are 
classified  by  the  EPA  based  on  the 
potential  of  an  accidental  release  of  tlie 
material  to  endanger  public  health  or 
welfare  or  the  environment.  The  EPA 
assigns  to  each  hazardous  substance  a 
"Reportable  Quantity"  (RQ),  which  is 
that  quantity,  the  release  of  which, 
requires  notification  pursuant  to  40  CFR 
part  .302. 

The  HMR.  in  49  CFR  171.8,  defines 
hazardous  materials  as  including 
hazardous  substances.  Hazardous 
substances  are  defined  as  materials, 
including  mixtures  and  solutions,  that 
are  li.sted  in  the  appendix  to  §  172.101 
and  that  are  present  in  a  quantity,  in  one 
package,  that  exceeds  the  RQ  of  that 
substance.  The  definition  further  sets 
out  the  concentration  of  a  hazardous 
substance,  for  mixtures  and  solutions, 
that  must  be  present  before  the  mixture 
or  .solution  is  considered  a  hazardous 
substance.  For  bulk  shipments,  the 
entire  shipment  would  be  taken  into 
consideration  since  there  is  no  package. 
RQs  assigned  by  EPA  do  not  exceed 
5,000  pounds,  so  any  bulk  shipment  of 
hazardous  substance  would  be  a 
shipment  of  a  hazardous  material.  This 
section  would  not  relieve  the  shipper  or 
the  master  from  any  of  the  reporting 
requirements  set  forth  in  40  CFR  part 
302,  but  would  set  out  minimum 
requirements  for  the  safe  carriage  of 
solid  haczardous  sub«;tances  in  bulk. 

Sections  148.300  and  148.305.  These 
sections  would  be  revised  to  refleci 
recent  amendments  to  the  HMR  and  the 
BC  Codt  which  have  redefined  low 
specific  activity  (LS.A)  ndioactive 
materials  and  added  a  new  entrv  for 
Radioactive  Material.  Surftii.e 
Contaminated  Obj«;ts. 

Section  148.330.  In  spite  of  the  stated 
intention  of  this  rulemaking  to 
harmonize  U.S.  regulations  with  the  BC 
Code,  this  section,  which  applies  to  zinr 
ashes,  zinc  dross,  zinc  residues,  antl 
zinc  skimmings,  differs  significantly 
from  the  BC  Code.  The  provisions  of 
this  section  are  based  on  two  Coast 
Guard  Special  Permits,  SP  8-63  and  SP 
4-64.  The  terms  of  these  permits  were 
developed  as  the  result  of  a  number  of 
incidents  involving  fires  or  explosions 
in  cargoes  of  zfnc  skimmings,  including 
at  least  one  with  loss  of  life^  The 
intention  of  this  section  is  to  reduce  the 
possibihty  of  hydrogen  gas  generation 
caused  by  the  reaction  of  seawater  and 
zinc.  Under  the  proposed  section,  the 
cargo  hold  of  ves.sels  stflected  to  carry 
zinc  ashes,  zinc  dross,  zinc  residues  or 


zinc  skimmings  must  be  equipped  with 
mechanical  ventilation  using  motors 
approved  for  use  in  hydrogen  gas 
atmospheres,  permanently  installed 
combustible  gas  detectors,  and 
temperature-sensing  thermocouples. 

Section  148.450.  On  April  11,  1991, 
off  the  coast  of  California,  a  foreign-flag 
vessel  that  had  loaded  a  bulk  solid  cargo 
in  a  U.S.  port  developed  a  severe  list 
due  to  shifting  of  the  cargo.  Fortunately, 
this  vessel  was  able  to  return  to  port  and 
off-load  its  cargo.  The  Coast  Guard 
investigation  of  this  marine  casualty 
determined  that  the  cargo  shifted 
because  its  moisture  content  exceeded 
the  safe  transportable  limit,  and  that  this 
caused  the  cargo  to  behave  as  a  liquid. 
Due  to  this  marine  casualty  and  others 
of  a  similar  nature,  the  Coast  Guard 
proposes  to  add  a  new  section  that 
prescribes  requirements  for  bulk  solid 
cargoes  that  are  subject  to  liquefaction. 
The  proposed  regulations  are  adapted 
from  the  BC  Code  and  would  only  applv 
to  calcined  pyrites,  coal,  and  metal 
sulfide  concentrates  as  indicate*!  in 
table  148.10.  The  proposed  rules  would 
recommend,  but  not  require,  use  of  the 
test  procedures  in  appendix  D  of  the  BC 
Code  to  determine  the  moisture  content 
and  transportable  moisture  limit  of  bulk 
solid  cargoes. 

Incorporation  by  Reference 

The  following  material  would  be 
inc  orporated  by  reference  in  §§  148.55. 
148.205,  148.220,  and  148.450: 

Tiie  Code  of  Safe  Practice  for  BuJk 
Solid  Cargoes.  Appendices  B,  D.l,  D.4 
and  D.5. 

Copies  of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  at  the  addresses  given  in 
§148.8. 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Assessment 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040:  February  26,  1979).  A  draft 
Regulatory  Assessment  is  available  in 
the  docket  for  inspection  and  copying 
where  indicated  under  "ADDRESSES'*. 

These  proposed  regulations  would 
have  a  multifaceted  economic  impact  on 
the  bulk  solids  transportation  industry. 
The  Coast  Guard  estimates  that  if  these 
regulations  are  adopted  there  would  be 
an  economic  impact  on  the  entire  bulk 
solid  shipping  industry  of  $391,653  per 
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year,  after  an  initial  investment  of 
5168,000.  Costs  associated  with 
preparation  of  the  vessels  and  operation 
and  maintenance  of  the  equipment  are 
estimated  to  be  $373,440  annually.  The 
cost  of  doing  the  paperwork  necessary 
under  the  proposed  revisions  to  this 
part  is  estimated  to  be  $18,213  annually, 
which  is  less  than  half  of  the  $43,745 
estimated  for  the  current  regulations 
due  to  the  elimination  of  the  need  to 
apply  for  Special  Permits  for  most 
cargoes. 

.\mendments  to  add  tho.se  materials 
currently  carried  under  Special  Permit 
to  those  listed  in  46  CFR  part  148  that 
may  be  carried  with  special  handling, 
will,  if  adopted,  reduce  the  paperwork 
burden  on  the  r«?gulated  industry  and 
the  Coast  Guard,  and  provide  greater 
Hexibility  for  shippers  of  bulk  solid 
mnlf;rials. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.Q  501  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

It  is  estimated  that  the  bulk  solid 
materials  affected  by  this  proposal 
would  be  shipped  on  18  vessels,  by  at 
least  one  hundred  different  shippers. 
Therefore,  the  cost  of  these  regulations 
would  be  divided  among  numerous 
interests  and  wcidd  not  significantly 
impact  any  particular  interest. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  proposal  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this 
proposal  will  economically  affect  your 
business. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  ef  seq.).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  colleclion.  Collection  of 
information  requirements  include 


reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  sections:  46  CFR  part  148, 
subpart  B  and  148.60  and  148.70.  The 
following  particulars  apply: 

DOT  No:  2115. 

OMB  Control  No:  2115-0100. 

Administration:  US.  Coast  Guard. 

Title:  Carriage  of  Bulk  Solid  Materials 
Requiring  Special  Handling. 

Need  for  Information:  Special  Permits 
allow  the  Coast  Guard  to  ensure  safety 
while  allowing  the  shipping  industry 
the  flexibility  to  ship  new  materials. 
Shipping  papers  are  necessar>'  to 
identify  the  cargo  being  shipped  and  the 
hazard  a.ssociated  with  the  cargo.  The 
Dangerous  Cargo  Manifest  provides 
information  on  the  location  and 
quantity  of  hazardous  materials  on 
board  a  vessel.  Shipper's  certificates 
ensure  that  certain  cargoes  are 
acceptable  for  shipment  by  vessel. 

Proposed  Use  of  Information:  This 
information  is  used  by  the  Coa.st  Guard 
to  ensure  safety  on  board  vessels  and  in 
administering  and  enforcing  the  laws, 
regulations,  and  international  treaties 
for  the  safe  transportation  and  stowage 
of  hazardous  materials. 

Responses:  1521  per  year. 

Respondents:  100. 

Frequency  of  Response:  15.2  per 
respondent  per  year. 

Burden  Estimate:  575  hours  per  year. 

Average  Burden  Hours  per 
Respondent:  5.75  hours  per  year. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

This  rulemaking  proposes  regulations 
under  which  certain  solid  materials 
requiring  special  handling  may  be 
transported  in  bulk  by  water.  The 
regulations  would  apply  to  each 
domestic  and  foreign  vessel,  which  is 
not  exempted  under  49  U.S.C.  1806(b), 
that  transports  solid  materials  requiring 
special  handling  when  transported  in 
bulk,  when  in  the  navigable  waters  of 
the  United  States.  The  authority  to 
establish  such  regulations  for  vessels 
operating  in  the  navigable  waters  of  the 


United  States  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes. 
Furthermore,  since  vessels  tend  to  move 
from  port  to  port  in  the  national  and 
international  marketplace,  the  safety 
standards  proposed  in  this  rule  should 
be  of  national  scope  to  avoid 
burdensome  variances.  Therefore,  the 
Coast  Guard  intends  this  rule,  if 
adopted,  to  preempt  state  action 
addressing  the  same  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessar>'.  An  Environmental 
Assessment  and  a  draft  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  and  copying 
where  indicated  under  ADDRESSES.  The 
only  environmental  impact  of  this 
rulemaking  would  be  to  decrease  the 
likelihood  of  a  spill  or  release  of 
hazardous  material  into  the 
environment.  This  decrease  in  the 
probability  of  a  spill  can  be  attributed  to 
an  increased  awareness  of  the  potential 
danger  of  hazardous  bulk  solid 
materials,  and  the  decreased  risk  of  a 
fire  or  explosion  on  a  vessel  carrving 
these  materials.  Since  bulk  carriers 
currently  have  a  ver\'  low  rate  of  spills 
and  releases,  this  impact  would  be 
minunal. 

List  of  Subjects 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements. 

46  CFF  Part  148 

Cargo  vessels,  hazardous  materials 
transportation.  Marine  safety. 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  97  and  148  as 
follows: 

PART  97— OPERATIONS 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  33  VS.C  1321(i):  46  U.S.C 
3306.  5111.  6101:  49  V.S.C.  App.  1804:  E.O. 
11735.  38FR21243.  3(:FR.  iq71-1975 
Comp  .  p.  793.  EO.  12234.  45  FR  58801.  3 
CFR,  1980  Comp..  p.  277:  49  CFR  1.46. 

2.  Subpart  97.12  is  revised  to  read  as 
follows: 

Subpart  97.12— Bulk  Solid  Cargoes 

§97.12-1    Appttcabltity. 

(a)  Notwithstanding  §90.05-l(a)(l)  of 
this  chapter,  this  subpart  applies  to  each 
vessel,  other  than  an  unmanned  barge. 
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to  which  this  subchapter  applies,  and  to 
each  foreign  vessel  operating  on  the 
navigable  waters  of  the  United  States, 
when  carrying  a  bulk  solid  cargo. 

(b)  A  bulk  solid  cargo,  is  a  cargo  other 
than  grain  that  consists  of  a  combination 
of  particles,  granules,  or  larger  pieces  of 
material,  generally  uniform  in 
composition,  and  that  is  loaded  directly 
into  a  cargo  space  of  a  vessel  without 
any  intermediate  form  of  containment. 

(c)  Additional  requirements  applying 
to  bulk  solid  materials  requiring  special 
handling  are  contained  in  part  148  of 
this  chapter. 


§97.12-6 
master. 


Guidance  to  be  furnished  to  the 


(a)  The  owner  or  operator  of  each 
vessel  to  which  this  subpart  applies 
shall  furnish  the  master  of  that  vessel 
with  guidance  concerning  the  safe 
loading  and  stowage  of  each  bulk  solid 
cargo  carried  by  that  vessel. 

(b)  The  "Code  of  Safe  Practice  for 
Solid  Bulk  Cargoes",  printed  and 
distributed  by  the  International 
Maritime  Organization  contains  general 
information  on  the  loading  and  stowage 
of  bulk  solid  cargoes  which  may  be  used 
to  comply  with  the  requirement  of 
paragraph  (a)  of  this  section.  NOTE: 
This  code  is  available  from  the  source 
hsted  in  §  148.8(b)  of  this  chapter. 

3.  In  §  97.55-1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§97.55-1    Master's  responsibility. 

(a)  Before  loading  bulk  grain  or  any 
bulk  solid  cargo  to  which  §  148.435  of 
this  chapter  applies,  the  master  shall 
have  the  lighting  circuits  to  cargo 
compartments  in  which  the  grain  or 
bulk  solid  cargo  is  to  be  loaded 
deenergized  at  the  distribution  panel  or 
panel  board.  •   •  • 
•        •        *        •        • 

4.  Part  148  is  revised  to  read  as 
follows: 

PART  148— CARRIAGE  OF  BULK 
SOLID  MATERIALS  WHICH  REQUIRE 
SPECIAL  HANDLING 

Subpart  A — General 

Sec. 

148.1     Applicability. 

148.3    Definitions. 

148.5    Alternative  procedures. 

148.7  OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

148.8  Incorporation  by  reference. 

148.9  Right  of  appeal. 

148.10  Permitted  materials. 

148.12     Assignment  and  certification. 


Subpart  B— Special  Permits 

148.15     Petition  for  Special  Permit. 
148.20    Information  required  when 

petitioning  for  a  Special  Permit. 
148.25     Special  Permits;  standard 

conditions. 
148.30    List  of  Special  Permits  issued. 

Subpart  C — Minimum  Transportation 
Requirements 

148.50    General. 

148.'65    International  shipments. 

148.60    Shipping  papers. 

148.70    Dangerous  cargo  manifest. 

148.80    Supervision  of  cargo  transfer. 

148.90    Prior  to  loading. 

148.100     Log  book  entries. 

148.110    After  unloading. 

148.115     Report  of  incidents. 

Subpart  D — Stowage  and  Segregation 

148.120    Stowage  and  segregation 

requirements. 
148.125    Stowage  and  segregation  for 

materials  of  class  4.1. 
148.130    Stowage  and  segregation  for 

materials  of  class  4.2. 
148.135     Stowage  and  segregation  for 

materials  of  class  4.3. 
148.140    Stowage  and  segregation  for 

materials  of  class  5.1. 
148.145     Stowage  and  segregation  for 

materials  of  class  7. 
148.150    Stowage  and  segregation  for 

materials  of  class  9. 
148.155     Stowage  and  segregation  for 

potentially  dangerous  materials. 

Subpart  E— Special  Requirements  for 
Certain  Materials 

148.200     Purpose. 

148.205    Ammonium  nitrate  fertilizers. 

148.220     Ammonium  nitrate-phosphate 

fertilizers. 
148.225    Calcined  pyTites  (pyTitic  ash,  fly 

ash). 
143.227    Calcium  nitrate  fertilizers 
148.230     Lime,  unslaked  (Calcium  oxide). 
148.235    Castor  beans. 
148.240     Coal. 
148.245     Direct  reduced  iron  (DRI);  lumps, 

pellets  and  cold-molded  briquets. 
148.250    Direct  reduced  iron  (DRI);  hot- 
molded  briquets. 
148.255    Ferrosilicon.  aluminum 

ferrosilicon,  and  aluminum  silicon; 

containing  more  than  30%  but  less  thnn 

90%  silicon. 
148.260    Ferrous  metal. 
148.265     Fish  meal  or  fish  scrap. 
148.270    Hazardous  substances. 
148.275     Iron  oxide,  spent;  iron  spwnge, 

spent. 
148.280    Magnesia,  unslaked  (lightbumed 

magnesia,  calcined  magnesite.  caustic 

calcined  magnesite). 
148.285     Metal  sulfide  concentrates. 
148.295     Petroleum  coke,  calcined  or 

uncalcined,  at  55°C  (131°F)  or  above. 
148.300    Radioactive  material;  low  specific 

activity. 
148.305     Radioactive  material;  surface 

contaminated  objects. 
148.310    Seedcake. 
148.315     Sulfur. 


148.320    Tankage;  garbage  tankage;  rough 
ammonia  tankage;  or  tankage  fertilizer. 

148.325     Wood  chips;  wood  pulp  pellets. 

148.330    Zinc  ashes;  zinc  dross;  zinc 
residues;  zinc  skimmings. 

Subpart  F— Additional  Special 
Requirements 

148400  Applicability. 

148.405  Sources  of  ignition. 

148.407  .Smoking. 

148.410  Fire  hoses. 

148.415  Toxic  gas  analyzers. 

148.420  Flammable  gas  analyzers. 

148.425  Oxygen  analyzers. 

148.430  -Self-contained  breathing  apparatus 

148.435  Electrical  circuits  in  cargo  holds. 

148.440  Stowage  precautions. 

148.445  Adjacent  spaces. 

148.450  Cargoes  subject  to  liquefaction. 

Authority:  46  US  C  5111:  49  U.S.C.  App. 
1804;49CFR  1.46 

Subpart  A — General 

§148.1     Applicability. 

(a)  This  part  prescribes  the  regulations 
under  which  certain  solid  materials 
requiring  special  handling  may  be 
transported  in  bulk  by  water. 

(b)  The  regulations  in  this  part  apply 
to  each  domestic  and  foreign  vessel  that 
is  not  exempted  under  49  U.S.C.  1806(b) 
and  that  transports  solid  materials 
requiring  special  handling  when 
transported  in  bulk,  when  in  the 
navigable  waters  of  the  United  States. 

(c)  Each  master  of  a  vessel,  person  in 
charge  of  a  barge,  owner,  operator, 
charterer,  and  agent  shall  ensure 
compliance  with  this  part  and 
communicate  the  requirements  to  every 
person  performing  any  function  covered 
by  this  part. 

§148.3    Definitions. 

The  following  terms  are  defined  as 
used  in  this  part: 

A-60  class  division  means  such  a 
division  as  defined  in  §  32.57-5  of  this 
chapter. 

Adjacent  space  means  an  enclosed 
space  on  a  vessel,  such  as  a  cargo  hold 
or  compartment,  accommodation  or 
working  space,  storeroom,  passagewav. 
or  tunnel,  that  shares  a  common 
bulkhead  or  deck  with  a  cargo  hold  or 
compartment  containing  a  material 
listed  in  table  148.10  of  this  pwrt  and 
that  has  a  hatch,  door,  scuttle,  cable 
fitting,  or  other  penetration  through 
such  a  bulkhead  or  deck. 

Away  from  means  effectively 
segregated  so  that  incompatible 
materials  cannot  interact  dangerously  in 
the  event  of  an  accident  but  may  be 
carried  in  the  same  hold  or 
compartment  or  on  deck  provided  a 
minimum  horizontal  separation  of  3 
meters  (10  feet),  projected  verticallv.  is 
provided. 
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BC  Ckfde  oieans  the  Code  of  Safe 
Practice  for  Soiid  Bulk  Cargoes 
published  by  the  International  Maritime 
Organization.  4  Albert  Embankment. 
London  SEl  7SR,  UK. 

Bulk  applies  to  any  material,  other 
than  a  liquid  or  gas,  consisting  of  a 
combination  of  particles,  granules  or 
any  larger  pieces  of  material,  generally 
uniform  in  composition,  which  is 
loaded  directly  into  the  cargo  spaces  of 
a  vessel  without  any  intermediate  form 
of  containment. 

Cold-molded  briquets  are  briquets  of 
DRI  that  have  been  molded  at  a 
temperature  of  under  65U°C  (1495°F)  or 
that  have  a  density  of  under  5.0  g/cm^. 

Commandant  (G-MTH)  is  the  Marine 
Technical  and  Hazardous  Materials 
Division  of  the  Coast  Guard  Office  of 
Marine  Safety.  Security  and 
Environmental  Protection.  The  address 
is:  th«  Commandant  (G-MTH).  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001.  The  telephone  number  is  (202) 
267-1217. 

DEI  means  direct  reduced  iron. 

Ferrous  metal  means  ferrous  metal 
borings,  shavings,  turnings,  or  cuttings. 

Hazard  class  (class)  means  the 
category  of  hazard  assigned  to  a  material 
under  this  pari  and  49  CFR  parts  171 
through  173. 

Hazard  classes  used  in  this  part  are 
defined  in  the  following  sections  of  49 
CFR: 

Hazard  Ci-ass  DEFtNirioNS 


Ctess  No.— description 

Reference 

Class   1,    1.1.   1.4,    1.5— Explo- 

sives   

§173.50 
§173.115 

Class  2— Compressed  gas  

Class  3— Flammable  liquid  

§173.120 

Class    4,   4.1.   4.2.   4.3— Flam- 

mable    sdid,     spontaneously 

comtxtstibie     material,     dan- 

gerous when  wet  materal  

§173.120 

Class  5,  5.1— Oxidizer  and  or- 

ganic peroxide  

§173.127 
§173.132 

Class  6.1— Poisonous  material  .. 

Class  7 — Radioactive  matenal  ... 

§173.2 

§173.403 

Class  8— Corrosive  material  

§173.136 

Class  9—  Misceflaneous  hazard- 

ous material  

§173.140 

Hazardous  substance  is  a  substance  as 
defined  in  49  CFR  171.8. 

Hold  means  a  space  below  deck  that 
is  used  exclusively  for  the  stowage  of 
cargo  and  that  is  enclosed  by  the 
vessel's  decks  and  sides  or  permanent 
steel  bulkheads. 

Hot-molded  briquets  are  briquets  of 
DRI  that  have  been  molded  at  a 
tfmperature  of  650  °C  (1495  "F)  or 
higher,  or  that  have  a  density  of  5.0  g/ 
cm  3  (312  lb/ft  3)  or  greater. 


LFL  means  lo^\'er  flammable  limit. 

Master  includes  an  authorized 
representative  of  the  master. 

Material  Safety  Data  Sheet  is  as 
defined  in  29  CFR  1910.1200. 

Potentially  Dartgerous  Material 
("PDM")  means  a  material  which, 
although  not  specifically  falling  into  a 
particular  hazard  class,  when  carried  as 
a  bulk  cargo  on  board  a  vessel  presents 
sufficient  likelihood  of  developing 
dangerous  conditions  which  require 
specific  precautions.  Materials  in  this 
class  include  those  which  may  cause 
oxygen  depletion  in  the  cargo  hold,  and 
those  liable  to  self-heating.  Materials 
which  present  a  potential  danger 
associated  solely  with  their  tendency  to 
shift  in  the  cargo  hold  are  not  included 
in  this  class  of  material. 

Readily  Combustible  Material  is  as 
defined  in  49  CFR  176.3. 

Reportable  Quantity  (RQ)  is  as 
defined  in  49  CFR  171.8.9 

Seed  cake  means  the  residue 
remaining  after  the  vegetable  oil  has 
been  extracted  by  a  solvent  process  or 
mechanically  expelled  from  oil-bearing 
seeds  such  as  coconuts,  cotton  seed, 
peanuts,  linseed,  etc. 

Separated  by  a  complete  cargo 
compartment  or  hold  from  means  either 
a  vertical  or  horizontal  separation.  If  the 
intervening  decks  are  not  resistant  to 
fire  and  liquid,  only  horizontal 
separation,  i.e.  by  a  complete  cargo 
compartment  or  hold,  is  acceptable. 

Separated  from  means  in  different 
cargo  compartments  or  holds  when 
stowed  under  deck.  If  the  intervening 
deck  is  resistant  to  fire  and  liquid,  a 
vertical  separation,  Le.  in  different  cargo 
compartments,  is  acceptable  as 
equivalent  to  this  segregation. 

Separated  longitudinally  by  an 
inten'ening  complete  cargo 
compartment  or  hold  from  means  that 
vertical  separation  alone  does  not  meet 
this  requirement. 

S/7/pper  includes  an  authorized 
representative  of  the  shipper. 

Stowage  factor  means  tne  number  of 
cubic  meters  that  1000  kilograms  (0.984 
long  ton)  of  a  bulk  sofid  material  will 
occupy. 

Surface  ventilation  means  ventilation 
which  is  sufficient  to  remove 
accumulated  gases  from  the  void  space 
above  the  cargo,  but  which  does  not 
direct  air  into  the  body  of  the  cargo. 

Transported  includes  the  various 
operations  associated  with  cargo 
transportation  such  as,  loading,  off- 
loading, handling,  stowing,  carrying, 
and  conveying. 

Vessel  means  a  cargo  ship  or  barge. 

§  148.5    Alternative  procedures. 

(a)  The  Comniandant  (G-MTH)  may 
authorize  the  use  of  an  alternative 


procedure  in  place  of  any  requiremeat 
of  this  part  if  it  is  demonstrated  to  the 
satisfaction  of  the  Coast  Guard  that  the 
requirement  is  impracticable  or 
unnecessary  and  that  an  equivalent 
level  of  safety  can  be  maintained. 

(b)  Each  request  for  authorization  of 
an  alternative  procedure  must  be  in 
writing,  identify  the  requirement  for 
which  the  ahemative  is  requested,  and 
contain  a  detailed  explanation  of — 

(1)  Why  the  requirement  is 
impracticable  or  unnecessary;  and 

(2)  What  measures  will  be  taken  to 
maintain  an  equivalent  level  of  safety. 

§148.7    0MB  control  numbers  assignad 
pursuant  to  tt>e  Paperwork  Reduction  Act 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  and 
recordkeeping  requirements  in  this  part 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  The  Coast  Guard 
intends  that  this  section  comply  with 
the  requirements  of  44  U.S.C.  3507(f). 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  the  OMB  for  each  approved 
agency  information  collection 
requirement. 

(b)  Display. 


46  CFR  part  or  sectKX)  wtiere 
idenbtied  or  descnbed 

Current 

OMBcofv 

trolNo. 

Part  148 

2115-0100 

§148.8    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  the  one  listed  in 
paragraph  (b)  of  this  section,  notice  of 
change  must  be  published  in  the 
Federal  Register  and  the  material  must 
be  made  available  to  the  public.  All 
approv'ed  material  is  on  file  for 
inspection  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  E)C.  and  at  the 
U.S.  Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH). 
2100  Second  Street.  SW,  Washingtoo. 
DC  20593-0001.  and  isa\-ailable  from 
the  sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
are  the  following  appendices  of  the 
Code  of  Safe  Practice  for  Solid  Bulk 
Cargoes,  1991  Edition,  published  by  the 
International  Maritime  Organization.  4 
Albert  Embankment,  London  SEl  7SR. 
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UK,  and  the  sections  affected  are  as 
follows: 

Appendix  B 148.55 

Appendix  D.l 148.450 

Appendix  D.4 148.220 

Appendix  D.5 148.205 

§  148.9    Right  of  appeal. 

.'\ny  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  therefrom  in  accordance  with 
part  1,  subpart  1.03  of  this  chapter. 

§148.10    Permitted  materials. 

(a)  A  material  listed  in  table  148.10  of 
this  section  may  be  transported  as  a 
bulk  solid  cargo  on  a  vessel  if  it  is 


carried  according  to  the  regulations  in 
this  part.  A  material  that  is  not  listed  in 
table  148.10  of  this  section  but  which 
meets  the  definition  of  any  hazard  class 
in  49  CFR  part  171  or  173^  or  which 
meets  the  definition  of  potentially 
dangerous  material,  may  be  transported 
on  the  navigable  waters  of  the  U.S.  only 
if  a  Special  Permit  is  issued  by  the 
Commandant  (G-MTH)  in  accordance 
with  §148.15. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  mixture  or  blend  of 
a  material  li.sted  in  table  148.10  of  this 
section  and  a  bulk  solid  material  not 
listed  therein  must  be  transported  under 
the  requirements  applying  to  the  listed 
material. 

i         Table  148.10 


(c)  A  mixture  or  blend  containing  any 
bulk  solid  material  that  is  subject  to  the 
Special  Permit  provisions  of  §  148.15 
must  be  transported  under  the  terms  of 
a  Special  Permit. 

(d)  A  mixture  or  blend  of  materials, 
two  or  more  of  which  are  listed  in  table 
148.10  of  this  section,  will  be  treated  as 
an  unlisted  material  and  a  Special 
Permit,  in  accordance  with  §  148.15,  is 
required  for  shipment  in  bulk. 

(e)  The  requirements  contained  in 
part  4  of  this  chapter  for  providing 
notice  and  reporting  of  marine 
casualties  and  for  retaining  voyage 
records  apply  to  shipments  of  the 
materials  listed  in  table  148.10  of  this 
section. 


Material 


ID.  No. 


Hazard  class 


Hazard  description 


Characteristics 


Sections  containing 

special  requirements  in 

pan  148 


Aluminum  Dross^.s  

Aluminum  Ferrosilicon?,3  

Aluminum  Nitrate* 

Aluminum  Silicon  2,3  

Ammonium  Nitrate  Fertilizer'  

Ammonium  Nitrate  Fertilizers  

Ammonium  Nitrate  Fertilizer^  

Ammonium  Nitrate  Fertilizer*  

Ammonium  Nitrate  Fertilizers  

Banum  Nitrate",^ 

Calcined  Pyrites  8,9,2* 

Ca'cium  Nitrate* 

Castor  Beans '° 

Charcoal', i\'2 

Coal  '>,12,13,1'4,Z4 

Copra '\'2 

Direct  Reduced  Iron  (DRI)  \2,'2 

Direct  Reduced  Iron  (DRI)\2,'2 

Environmentally       Hazardous       Sut>- 
stance.  Solid.  N.O.S.'s. 

Ferrop^osphorus2,3  

Ferrosilicon  2,3  

Ferrosilicon2,3  


Ferrous     Metal,     bonngs,     shavings, 
turnings  or  cuttings  ",'2. 


UNI  395 

UN1438 
UN 1398 

UN2067 

UN2069 

UN2068 

UN2070 

UN2071 

UN1466 

UN1454 
UN2969 

UN 1363 

UN3077 
UN1408 

UN2793 


RDM 
4,3    . 

5.1    . 
4.3    . 

5.1     . 

5.1    .. 

5.1    .. 

5.1     . 

9  

5.1    .. 
PDM 

5.1  .. 

9  

PDM 
PDM 

4.2  .. 
PDM 

PDM 
9  

PDM 

4.3  .. 

PDM 
4.2  .. 


Dangerous  when 
wet.  poison. 

Oxidizer  

Dangerous  when 
wet. 

Ox'dizer  

Oxidizer  

Oxidizer  

Oxidizer  

Oxidizer,  poison 
Oxidizer  „.. 


Spontaneously 
Combustible. 


Hazardous  sut>- 
stances  listed  m 
40  CFR  pan  302. 

Dangerous  when 
wet. 


Spontaneously 
Combustible. 


Also:  aluminum  resi- 
dues, aluminum 
skimmings. 

Powder   

Powder,  uncoated 

With  ammonium  sulfate 
With  calcium  carbonate 

Nitrogen/Phosphate/ 

Potash. 
Nitrogen/Phosphate/ 

Potash. 

Pyrrtic  ash.  Fly  ash  

Whole  t>eans 

Screenings,  briquets  .... 

Dry  

Lumps,  pellets  and  cold 
molded  briquets. 

Hot  molded  briquets  .... 


Including  briquets 

With  30-90%  silicon 


25%-30%  silicon  or 
90%  or  more  silicon. 

Iron  swarf,  steel  swart 


155,  405(b),  420(b). 
445. 

135,  255,  405(b),  407, 

4l5(a)&(e),  420(b), 

425,  430,  445. 
140. 
135,  205,  405(b),  407. 

4l5(a)&(e),  420(b), 

425,  430,  445. 
140,  205,  405(a),  407. 

410. 
140,  205.  405(a),  407, 

410. 
140,  205,  405(a).  407, 

410. 
140,  205,  405(a),  407, 

410. 
150,  220,  405(a),  407 

140. 

155,  225,  450. 

140,  227. 

150,235. 

155,425,430. 

155,  240,  405(b).  407 

415(b),  420(a)4(c). 

425,  430,  440(c), 

445,  450. 
130,  425,  430. 

155.  245,  405(b).  407, 
420(b).  425.  430, 
445. 

155,  250,  420(b),  425, 
430. 

150.  270. 


155.  415(e),  445. 
135,  255.  405(b).  407, 

415(a)&(e).  420(b). 

430,  445. 
155.  255,  405(b),  407, 

41 5(a)&(e).  420(b), 

430.  445. 
130.  260.  425.  430. 
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Table  148.10— Continued 


Material 


Fish  Meal  or  Fish  Scrap ''.'^ 


Fluorspars  

Iron  Oxide  or  Iron  Sponge 3, 'V'^/" 


Lead  Nitrate  4,7,22 
Lime,  unslaked '  .. 


Magnesia,  unslaked ' 


Magnesium  Nitrate  

Metal  Sulfide  Concentrates  i\i2,22,?'> 


Petroleum  Coke ' ' 


Pitch    Prill,    Prilled   Coal   Tar,    Pencil 
Pitch  '6. 

Potassium  Nitrate" 

Radioactive  material"  

Radioactive  material"  

Sawdust  i2_ie 

Seed  Cake  '2,'9 

Seed  Cake  '2,'^ 

Silicomanganese  2,3  


Sodium  Nitrate* 


Sodium  Nitrate  mixed  with  Potassium 

Nitrate*. 
Sulfur  i*,2o  

Tankage  1'  


Vanadium  Ore2i   

Woodchips,  Wood  Pulp  Pellets '2  

Zinc     Ashes,     Dross,     Residues     or 
Skimmings  2,3,23. 


I.D.  No. 


UN2216 


UN  1376 


UNI  469 
UN1910 


UN  1474 


UN1486 
UN2912 
UN2913 


UN 1386 
UN2217 


UN 1498 
UN 1499 
UNI  350 


UN 1435 


Ha2ard  class 


PDM 
42  .. 


5.1  .. 
PDM 

PDM 

5.1  .. 
PDM 


PDM 
PDM 


5.1 
7  .. 
7  .. 


PDM 
4.2  .. 
4.2  .. 
PDM 

5.1  .. 
5.1  .. 
4.1  .. 
PDM 


PDM 
PDM 
4.3  .. 


Hazard  description 


Spontaneously 
Combustible. 


Oxidizer 


Oxidizer 


Oxidizer  

Radioactive 
Radioactive 


Spontaneously 
Combustible. 

Spontaneously 
Combustible. 


Oxidizer  

Oxidizer  

Flammable  Solid 


Dangerous  when 
wet. 


Characteristics 


Ground  arxj  pelletized 
(mixture),  anti-oxidant 
treated.. 

Catoium  fluoride  

Spent 


Manne  Pollutant 

Calctum  Oxide,  quk;k- 

lime. 
Lightburned  magnesia, 

calcined  magnesite. 


Solid,  finely  divided  sul- 
fide concentrates  of 
copper,  iron,  lead, 
nickel,  zinc,  or  other 
metalliferous  ores. 

Calcined  or  uncalcined 
at>55''C  (131  °F). 


Saltpeter 

Low  Specific  Activity  ... 
Surface  Contaminated 
Objects. 


Mechanically  expelled 

or  solvent  extractions. 
Solvent  extractions  


Chili  saltpeter,  Chilean 
natural  nitrate. 

Mixtures  prepared  as 
fertilizer. 

Lumps  or  coarse- 
grained powder. 

Gart:>age  tankage. 
Rough  ammonia 
tankage,  Tankage 
fertilizer. 


Sections  containing 

special  requirements  in 

part  148 


150,265,425,430. 


155,  440(b). 
130,275,415(0, 

(d)&(f),  425,  430 

440(C),  445. 
140,  270,  440(b). 
155,230. 

155,280. 

140. 

155,  285,425,430, 
440(b),  450. 


155,295. 

155,  440(b). 

140. 

145,300. 

145,305. 

155,  405(a),  407,  425, 

430,  440(a). 
130,  310,425,430. 

130,310,425,430. 

155,  405(b),  407, 
41 5(a)&(d),  420(b), 
425,  430,  445. 

140, 

140. 

125,  315,  405(a),  407, 

435,  440(c). 
155,  320. 


155,430. 

155,325,425,430. 
135,  330,  405(b),  407, 

420(b).  425,  430, 

435,  445. 


'  Contact  with  water  may  cause  heating. 

2  Contact  with  water  may  cause  evolution  of  fiammabie  gases,  which  may  form  explosive  mixtures  with  air. 

3  Contact  with  water  may  cause  evolution  of  toxic  gases. 

*  If  involved  in  a  fire  will  greatly  intensify  the  bumirig  of  combustible  materials. 

5  A  major  fire  aboard  a  vessel  carrying  this  material  may  involve  a  risk  of  explosion  in  the  event  of  contamination  (e.g.  by  a  fuel  oil)  or  strong 
confinement.  If  heated  strongly  will  decompose,  giving  off  toxk;  gases  which  support  combustion. 

6  These  mixtures  may  be  subject  to  self-sustaining  decomposition  if  heated.  Decomposition,  once  initiated,  may  spread  throughout  the  remain- 


der, producing  gases  whch  are  toxic. 
'  Toxic  if  swaTic 


illowed  and  by  dust  inhalation. 

B  Harmful  and  irritating  by  dust  inhalation. 

9  Highly  corrosive  to  steel. 

'o  Powerful  allergen.  Toxic  by  ingestion.  Skin  contact  or  inhalation  of  dust  may  cause  severe  irritation  of  skin,  eyes,  and  mucous  membranes  in 
some  people. 

' '  May  be  susceptible  to  spontaneous  heating  and  ignition. 

'2  Liable  to  cause  oxygen  depletion  in  the  cargo  space. 

13  Liable  to  emit  methane  gas  which  can  form  explosive  mixtures  with  air. 

'*Dust  forms  exptosive  mixtures  with  air. 

'5  May  present  substantial  danger  to  the  public  health  or  welfare  or  the  environment  when  released  into  the  environment.  Skin  contact  and 
dust  inhalation  shoukj  be  avoided. 

16  Combustible.  Bums  with  dense  black  smoke.  Dust  may  cause  skin  and  eye  irritation. 

"Radiation  hazard  from  dust  inhalation  and  contact  with  mucous  membranes. 

'8Susceptit)le  to  fire  from  sparks  and  open  flames. 
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'9  May  selt-heat  slowly  and.  if  wet  of  containing  an  excessive  proporttofi  of  unoxidized  Oil  ignite  sponfaneouslv 

20  Fwe  may  produce  irntating  or  pofsooous  gases. 

2'  Dust  may  contain  toxic  constituents. 

»Lead  nitrate  and  lead  sulfide  are  hazardous  substances,  see  footr>ote  15  and  sec  U8  270 

2^cIf^'SSemot^fac^fw^°"^'^*"^  °*  ^'^'^^^  ^^^'"^  ^  d'ameter  less  than  10  micrometers  (0.004  m.),  see  footnote  15  and  sec.  148.270. 


§  148.1 2    Assignment  and  certification, 

(a)  The  National  Cargo  Bureau.  Inc.  is 
authorized  to  assist  the  L'.S.  Coast 
Guard  in  administering  the  provisions 
contained  in  this  part  bv — 

(1)  Insf)ecting  ves.sels" for  suitability 
for  loading  solid  maferiais  in  bulk; 

(2)  Examining  stowage  of  solid 
materials  loaded  in  bulk  on  board 
vessels; 

(33  Making  recomiTiendations  as  to  the 
stowage  requirements  applicable  to  the 
transportation  of  soiid  materials  in  bulk; 
and 

(4)  Issuing  certificates  of  loading 
which  verify  that  the  stowage  of  the 
solid  material  in  balk  is  in  accordance 
with  the  applicable  regulations  of  this 
part. 

(b)  Certificates  of  loading  from  the 
National  Cargo  Bureau,  Inc.  are  accepted 
as  evidence  of  compliance  with  the 
applicable  provisions  regarding  the 
transportation  of  soiid  materials  in  bulk 
on  board  vessels. 

Subpart  B — Special  Permits 

§  1 48.1 5    Petition  for  Special  Penmtt. 

(a)  Each  person  who  wishes  to  ship  a 
bulk  solid  material  not  li.sted  in  table 
148.10  of  this  part  shall  determine 
whether  the  material  proposed  to  be 
shipped  meets  the  definition  of  anv 
hazard  class  or  the  definition  of 
potentially  dangerous  material. 

(b)  Each  person  to  whom  paragraph 
(a)  of  this  section  applies,  must  submit 

a  petition  in  writing  to  the  Commandant 
(G-MTH)  for  authorization  to  ship  any 
hazardous  material  or  potentially 
dangerous  material  not  listed  in  table 
148.10  of  this  part. 

(c)  If  a  petition  for  authorization  is 
approved  by  the  Com.mandant  {G- 
MTH).  the  petitioner  is  issued  a  Coast 
Guard  .Special  Permit  allowing  the 
material  to  be  transported  in  bulk  by 
vessel  and  setting  requirements  for  the 
transport  of  the  material. 

§  148.20    information  required  when 
petitioning  for  a  Special  Permit 

(a)  Each  petition  for  a  Special  Permit 
must  contain,  as  a  minimum,  the 
following  information: 

(1)  A  description  of  the  material, 
including,  if  a  hazardous  material — 

(i)  The  proper  shipping  name  from  the 
tables  in  49  CFR  172.101  and  the 
appendix  to  that  section; 

(iil  The  hazard  class  and  division  of 
the  material;  and 


(iii)The  identification  number  of  the 
material. 

(2)  A  Material  Safety  Data  Sheet 
(MSDS)  for  the  material,  or — 

(i)  The  chemical  name  and  any  trade 
names  or  com.mon  names  of  the 
material; 

(ii)  The  composition  of  the  material, 
including  the  weight  percent  of  each 
constituent; 

(iii)  Physical  data,  including  color, 
odijr,  appearance,  melting  point  and 
solubility; 

(iv)  Fire  and  explosion  data,  including 
autoi^nition  temperature,  any  unusual 
fire  or  explosion  hazards  and  any 
special  fire  fighting  procedures; 

(v)  Health  hazards,  including  any  du.st 
inhalation  hazards  and  any  chronic 
he.3hh  effects; 

(vi)  The  threshold  limit  value  (TLV)  of 
the  material  or  its  major  constituents,  if 
available,  and  any  relevant  toxicity  data; 

(vii)  Reactivity  data,  including  any 
hazardous  decomposition  products  and 
any  incompatible  materials;  and 

(viii)  Special  protection  information, 
including  ventilation  requirements  and 
personal  protection  equipment  required. 

(3]  Other  potentially  dangerous 
characteristics  of  the  material  not 
covered  by  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  including — 

(i)  Self-heating; 

(ii)  Depletion  of  oxygen  in  the  cargo 
space: 

(iii)  Dust  explosion;  and 

(iv)  Liquefaction  (See  §  148.4.50). 

(4)  A  detailed  description  of  the 
proposed  transportation  operation, 
including — 

(i)  The  type  of  vessel  proposed  for 
water  movements; 

(ii)  The  expe<:ted  loading  and 
discharge  ports,  if  known; 

(iii)  Procedures  to  be  used  fur  loading 
and  unloading  the  material; 

(iv)  Precautions  to  be  taken  when 
handling  the  material;  and 

(v)  The  expected  temperature  of  the 
material  at  the  time  it  will  be  loaded  on 
the  vessel. 

(5)  Test  results  (if  appropriate). 

(6)  Previous  approvals  or  permits. 

(7)  Any  relevant  shipping  or  accident 
experience  (or  any  other  relevant 
transportation  history  by  any  mode  of 
transport). 

(b)  Requests  for  permit  extensions  or 
r'jnewals  must  be  submitted  in  wTiting 
to  the  Commandant  (G-MTH)  before  the 
date. of  expiration  of  the  permit.  The 


request  for  extension  or  renewal  must 
include  the  information  prescribed  in 
paragraphs  (aKl),  (a)(6)  and  (a)(7)  of  this 
section. 

(c)  To  permit  timely  consideration,  a 
petition  for  a  Special  Permit  or  request 
for  extension  or  renewal  of  a  Special 
Permit,  should  be  submitted  at  least  45 
days  before  the  requested  effective  date. 

§  148.25    Special  Permrts;  standard 
conditions. 

(a)  Each  person  to  whom  a  Special 
Permit  has  been  issued  under  the  terms 
of  §148.15  shall  comply  with  ail  the 
requirements  of  this  part  unless 
specifically  exempted  by  the  terms  of 
the  Special  Permit. 

(b)  Each  Special  Permit  covers  a/jy 
shipment  of  the  permitted  material 
originated  by  the  shipper  noted  on  the 
Special  Permit,  and,  also  covers  for  each 
shipment — 

(1)  Each  transfer  operation; 

(2)  Each  vessel  involved  in  the 
shipment;  and 

(3)  Each  individual  involved  in  any 
cargo  handling  operation. 

(c)  Each  person  to  whom  a  Special 
Permit  has  been  issued  shall  provide  a 
copy  of  the  Special  Permit  to  the  master 
of  each  vessel  or  person  in  charge  of 
each  barge  carrying  the  material  for 
which  the  Special  Permit  was  issued, 
along  with  the  information  required  in 
§148.90. 

(d)  The  master  of  a  vessel  transporting 
a  material  for  which  a  Special  Permit 
has  been  issued  shall  ensure  that  a  copv 
of  the  Special  Permit  is  on  board  the 
vessel.  The  Special  Permit  must  be  kept 
with  the  dangerous  cargo  manifest  if 
such  a  manifest  is  reouired  by  §  148.70. 

(e)  The  person  in  cnarge  of  a  barge 
transporting  any  material  for  which  a 
Special  Permit  has  been  issued  shall 
ensure  that  a  copy  of  the  Special  Permit 
is  on  board  the  tug  or  towing  vessel. 
When  the  barge  is  moored,  the  Special 
Permit  must  be  kept  on  the  barge  with 
the  shipping  paper  as  prescribed  in 

§  148.60(b). 

(f)  Each  Special  Permit  is  valid  for  a 
period,  not  to  exceed  two  years. 
determined  by  the  Commandant  (G- 
MTH)  and  is  subject  to  suspension  or 
revocation  before  its  expiration  date. 

§  148.30    Ust  Of  Special  Permits  issued. 

A  list  of  all  materials  for  which 
Special  Permits  have  been  issued  and 
copies  of  Special  Permits  are  available 
from  the  Commandant  (G-MTH). 
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Subpart  C — Minimum  Transportation 
Requirements 

§148.50    General. 

(a)  The  regulations  in  this  subpart 
apply  to  each  bulk  shipment  of — 

(1)  A  material  Usted  in  table  148.10  of 
this  part;  and 

(2)  Any  solid  material  shipped  under 
the  terms  of  a  Coast  Guard  Special 
Permit. 

(b)  When  subpart  D  of  this  part  sets 
a  temperature  limit  for  loading  or 
transporting  a  material— 

(1)  The  temperature  of  the  material 
must  be  measured  between  20  and  36 
cm.  (8  to  14  inches)  below  the  surface 
at  3  meter  (10  foot)  intervals  over  the 
length  and  width  of  the  stockpile  or 
cargo  hold; 

(2)  The  temperature  must  be 
measured  at  any  spot  in  the  stockpile  or 
cargo  hold  that  shows  any  evidence  of 
heating;  and 

(3)  Prior  to  loading  or  transporting  the 
material,  all  temperatures  measured 
must  be  below  the  temperature  limit  as 
given  in  subpart  D  of  this  part. 

§143.55    International  shipments. 

(a)  Each  person  who  imports  a  bulk 
solid  ca.-^o  of  a  material  requiring 
special  handling  into  the  United  States 
shall  provide  the  shipper  in  the  country 
of  origin  and  the  agent  at  the  place  of 
entry  with  timely  and  complete 
infor.Tiation  as  to  the  requirements  that 
will  apply  to  the  carriage,  unloading, 
and  I'.andling  of  the  material  within  the 
United  States. 

(b)  The  foreign  shipper  shall  furnish 
the  information  provided  pursuant  to 
paragraph  (a)  of  this  section,  as  well  as 
the  shipper's  certification  required  by 

§  148.60(a),  either  on  the  shipping  paper 
or  dangerous  cargo  manifest. 

(c)  Notwithstanding  the  requi.-ements 
of  this  part,  a  bulk  solid  material  may 
be  transported  in  international 
commerce  to  or  from  the  United  States 
if  it  is  classed,  described,  stowed,  and 
segregated  in  accordance  with 
Appendix  B  of  the  BC  Code. 

§148.60    Shipping  papers. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  master  of  a  vessel 
may  not  accept  for  transportation,  nor 
transport  by  vessel  in  bulk,  any  material 
listed  in  table  148.10  of  this  part  unless 
the  material  offered  for  such  shipment 
is  accompanied  by  a  shipping  paper 
prepared  by  the  shipper  on  which  the 
following  information  is  provided: 

(1)  The  shipping  name  and  hazard 
class  of  the  material  as  listed  in  table 
148.10  of  this  part,  or  on  the  Special 
Permit  under  which  the  material  is 
carried. 


(2)  The  quantity  of  the  material  to  be 
transported. 

(3)  The  name  and  address  of  the  U.S. 
shipper. 

(4)  A  certification  which  bears  the 
following  statement,  signed  by  the 
shipper:  "This  is  to  certify  that  the 
above  named  material  is  properly 
named,  prepared,  and  otherwise  in 
proper  condition  for  bulk  shipment  by 
ves.sel  in  accordance  with  the  applicable 
regulations  of  the  U.S.  Coast  Guard". 

(b)  Whenever  a  provision  of  subpart  E 
or  F  of  this  part  requires  the  shipper  to 
provide  the  master  of  a  vessel  or  person 
in  charge  of  a  barge  with  a  written 
certification  or  statement,  the 
certification  or  statement  must  be  on  or 
attached  to  the  shipping  paper. 

(c)  The  shipping  paper  required  in 
paragraph  (a)  of  this  section  must  be 
kept  on  board  the  vessel  along  with  the 
dangerous  cargo  manifest  required  by 

§  148.70.  When  the  shipment  is  by 
unmanned  barge  the  shipping  paper 
must  be  kept  on  the  tug  or  towing 
vessel.  When  an  unmanned  barge  is 
moored,  the  shipping  paper  must 
remain  on  board  the  barge  in  a  readily 
retrievable  location. 

(d)  Unless  specifically  required  in 
subpart  D  of  this  part,  no  shipping  paper 
is  required  for  shipments  of  materials 
designated  as  potentially  dangerous 
materials  in  table  148.10  of  this  part. 

§  148.70    Dangerous  cargo  manifest. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  vessel 
transporting  materials  listed  in  table 
148.10  of  this  part  must  have  on  board 
a  dangerous rargo  manifest  on  which 
the  following  information  is  entered: 

(1)  The  name  and  official  number  of 
the  vessel.  (If  the  vessel  has  no  official 
number,  the  international  radio  call  sign 
must  be  substitutpd.) 

(2)  The  nationality  of  the  vessel. 

(3)  The  name  bf  the  m.aterial  as  listed 
in  table  148.10  of  this  part. 

(4)  The  hold(s)  or  cargo 
compartment(s)  in  which  the  material  is 
being  transported. 

(5)  The  quantity  of  material  loaded  in 
each  hold  or  cargo  compartment. 

(6)  The  date  and  signature  of  the 
master,  acknowledging  the  correctness 
of  the  dangerous  cargo  manifest. 

(b)  No  dangerous  cargo  manifest  is 
required  for — 

(1)  Shipments  by  unmanned  barge, 
except  on  an  international  voyage;  and 

(2)  Shipments  of  materials  designated 
as  potentially  dangerous  materials  in 
table  148.10  of  this  part. 

(c)  When  a  dangerous  cargo  manifest 
is  required  for  an  unmanned  barge  on  an 
international  voyage,  paragraph  (a)(4)  of 
this  section  does  not  apply,  unless  the 


barge  has  more  than  one  cargo 
compartment. 

(d)  This  document  must  be  kept  in  a 
designated  holder  on  or  near  the  vessel's 
bridge,  or  when  required  for  an 
unmanned  barge,  on  board  the  tug  or 
towing  vessel. 

§  1 48.80    Supervision  of  cargo  transfer. 

The  master  shall  ensure  that  cargo 
transfer  operations  are  supervised  by  a 
responsible  person  as  defined  in  49  CFR 
176.2  and  176.57. 

§148.90    Prior  to  loading. 

Prior  to  loading  any  material  listed  in 
table  148.10  of  this  part  in  bulk  on 
board  a  vessel,  the  following  conditions 
must  be  met: 

(a)  Each  hold  must  be  thoroughly 
cleaned  of  all  residues  of  previous 
cargoes,  loose  debris,  and  dunnage, 
e.\cept  that  permanent  wooden  battens 
or  sheathing  may  remain  in  the  hold 
unless  prescribed  otherwise  in  subpart  E 
of  this  part. 

(b)  Each  hold  and  associated  bilge 
must  be  as  dry  as  practicable. 

(c)  The  shipper  shall  provide  the 
master  with  appropriate  information  on 
the  cargo  so  that  the  precautions  which 
may  be  necessary  for  proper  stowage 
and  safe  carriage  of  the  cargo  may  be  put 
into  effect.  This  information  must 
include — 

(1)  Information  on  tl>'  stowage  factor 
of  the  cargo  and  the  recommended 
trimming  procedure;  and 

(2)  For  a  bulk  material  classified  as  a 
potentially  dangerous  material,  the 
shipper  shall  also  provide  information 
on  the  chemical  properties  and  related 
hazards,  which  may  be  provided  in  the 
form  of  a  material  safety  data  sheet. 

(d)  When  any  material  covered  bv  this 
part  is  shipped  by  unmanned  barge,  the 
shipper  shall  inform  the  person  in 
charge  of  the  barge  of  the  safety 
precautions  and  emergency  procedures 
associated  with  the  transportation  of  the 
material. 

§  148.100    Log  book  entries. 

During  the  transport  in  bulk  of  a 
material  listed  in  table  148.10  of  this 
part,  each  temperature  measurement 
and  analysis  for  toxic  or  flammable 
gases  required  by  this  part  mu.st  be 
recorded  in  the  vessel's  log. 

§  148.1 10    After  unloading. 

After  a  material  to  which  this  part 
applies  has  been  unloaded  from  a 
vessel,  each  hold  or  cargo  compartment 
must  be  thoroughly  cleaned  of  all 
residue  of  such  material  before  another 
cargo  is  loaded. 
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§148.115    RaportoflncMents. 

(a)  When  a  fire  or  other  hazardous 
condition  occurs  on  a  vessel 
transporting  a  material  to  which  this 
part  applies,  the  master  or  person  in 
charge  shall  notify  the  nearest  Captain 
of  the  Port  as  soon  as  possible  and 
comply  with  any  instructions  given  by 
the  Captain  of  the  Port. 

(b)  Any  incident  or  casucilty  occxirring 
while  transporting  a  material  to  which 
this  part  applies  must  be  reported  in 
accordance  with  49  CFR  171.15  with  a 
copy  to  the  Commandant  (G-MTH-1). 
U.S.  Coast  Guard,  2100  Second  Street, 


S\V..  Washington.  DC  20593-0001,  at 
the  earliest  practicable  moment. 

(c)  Any  release  to  the  environment  of 
a  hazardous  substance  in  a  quantity 
equal  to  or  in  excess  of  its  reportable 
quantity  must  be  reported  immediately 
to  the  National  Response  Center  at  1— 
(800)  424-8802  (toll  free)  or  (202)  267- 
2675. 

Subpart  0 — Stowage  and  Segregation 

§  148.1 20    Stowage  and  segregation 
requirements. 

(a)  Each  material  Usted  in  table  148.10 
of  this  part  must  be  segregated  from 


incompatible  materials  in  accordance 
with — 

(1)  The  requirements  of  tables 
148.120A  and  148.120B  of  this  section 
that  pertain  to  the  hazard  class  to  which 
the  materials  belong;  and 

(2)  Any  specific  requirements  in 
subpart  D  of  this  part. 

(b)  Materials  which  are  required  to  be 
separated  during  stowage  must  not  be 
handled  simultaneously.  Any  residue 
from  a  material  must  be  cleaned  up 
before  a  material  required  to  be 
separated  from  it  is  loaded. 


Table  1 48. 120A.— Segregation  Between  Incompatible  Bulk  Solid  Cargoes 


Solid  bulk  material 

Class 

4.1 

4.2 

4.3 

5.1 

6.1 

7 

8 

9/POM 

Flammable  Solids 

4.1 

4.2 

4.3 

5.1 

6.1 

7 

8 

9/POM 

X 
2 
3 
3 
X 
2 
2 
X 

2 
X 
3 
3 
X 
2 
2 
X 

3 
3 
X 
3 
X 
2 
2 
X 

3 
3 
3 
X 
X 
2 
2 
X 

X 
X 
X 
2 
X 
2 
X 
X 

2 
2 
2 
2 
2 
X 
2 
2 

2 
2 
2 
2 
X 
2 
X 
X 

X 

Spontaneously  ComtxKtible  Substances 

Substances  ttiat  are  Dangerous  When  Wet 

X 
X 

Oxidizers „ 

Poisons _ _ _ 

Radioactive  Materials  „ 

X 
X 
2 

Corrosives  

Miscellaneous  hazardous  materials  and  potential  dangerous 
materials. 

X 

X 

Note. — Numbers  and  symbols  relate  to  the  following  terms  as  defined  in  §148.3  of  this  part 
2 — "Separated  from" 

3 — "Separated  by  a  comptete  hold  or  compartment  from" 
X —  No  segregatton  required,  except  as  specified  in  an  applicatile  section  of  this  siApart  or  subpart  E  of  this  part. 

Table  1 48. 120B.— Segregation  Between  Bulk  Solid  Cargoes  and  Incompitable  Packaged  Cargoes 


Packaged  hazardous  material 


Bulk  solid  cargoes 

Class 

4.1 

4.2 

4.3 

5.1 

6.1 

7 

8 

9/PDM 

1.1 

4 

4 

4 

4 

2 

2 

4 

X 

1.2 

1.5 

1.3 

3 

3 

4 

4 

2 

2 

2 

X 

1.4 

2 

2 

2 

2 

X 

2 

2 

X 

2.1 

2 

2 

1 

2 

X 

2 

1 

X 

2.2 

2 

2 

X 

X 

X 

2 

X 

X 

2.3 

3 

2 

2 

2 

2 

X 

2 

1 

X 

4.1 

X 

1 

X 

1 

X 

2 

1 

X 

4.2 

1 

X 

1 

2 

1 

2 

1 

X 

4.3 

X 

1 

X 

2 

X 

2 

1 

X 

5.1 

1 

2 

2 

X 

1 

1 

2 

X 

5.2 

2 

2 

2 

2 

1 

2 

2 

X 

6.1 

X 

1 

X 

1 

X 

X 

X 

X 

6.2 

3 

3 

2 

3 

1 

3 

3 

X 

7 

2 

2 

2 

1 

X 

X 

2 

X 

8 

1 

1 

1 

2 

X 

2 

X 

X 

9 

X 

X 

X 

X 

X 

X 

X 

X 

Explosives 


Explosives  

Exptosives  

Flammable  compressed  gases 
Other  compressed  gases 


Flammable  liquids  _ 

Flammable  solids  

Spontaneously  combustit)le  sut>stances  .... 
Sut>stances  that  are  dangerous  when  wet 

Oxkjizers 

Organic  peroxides  

Poisons 

Infectious  substances 

Radioactive  materials  „ 

Corrosives  

Miscellaneous  hazardous  materials 


Note. — Numbers  and  symtxjis  relate  to  the  following  terms  as  defined  in  §  1 48.3  of  this  part 
1— "Away  from" 
2— "Separated  from" 

3 — "Separated  t)y  a  comptete  hoW  or  compartment  from" 

4 — "Separated  longitudinaMy  by  an  intervening  complete  hold  or  compartment  from" 
X — No  segregation  required,  except  as  specified  in  an  applicable  section  of  this  sut>part  or  sut>part  E  of  this  part 


§  148.125    Stowage  and  segregatton  for 
materials  of  class  4.1. 

(a)  Class  4.1  materials  listed  in  table 
148.10  of  this  part  must — 

(1)  Be  kept  as  cool  and  dry  as 
reasonably  practicable  prior  to  loading; 


(2)  Not  be  loaded  or  transferred 
between  vessels  during  periods  of  rain 
or  snow; 

(3)  Be  slowed  separate  from 
foodstuffs;  and 


(4)  Be  stowed  clear  of  sources  of  heat 
and  ignition  and  protected  from  sparks 
and  open  flame. 

(b)  The  bulkheads  between  a  hold 
containing  a  class  4.1  material  listed  in 
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table  148.10  of  this  part  and  a  hold 
containing  a  material  required  to  be 
separated  from  such  materials  must 
have  cable  and  conduit  penetrations 
sealed  against  the  passage  of  gas  and 
vapor. 

§  148.130    Stowage  and  segregation  for 
materials  of  class  4.2. 

(a)  Class  4.2  materials  listed  in  table 
148.10  of  this  part  must — 

(1)  Be  kept  as  cool  and  dry  as 
reasonably  practicable  prior  to  loading; 

(2)  Not  be  loaded  or  transferred 
between  vessels  during  periods  of  rain 
or  snow; 

(3)  Be  stowed  clear  of  sources  of  heat 
and  ignition  and  proteaed  from  sparks 
and  open  flame:  and 

(41  Except  for  copra  and  seed  cake,  be 
stowed  separate  from  foodstuffs. 

fbl  The  bulLhead  between  a  hold 
containing  a  class  4.2  mnterial  listed  in 
table  148.10  of  this  part  and  a  hold 
containing  a  n;aterial  required  to  be 
separated  from  such  materials  must 
have  cable  and  conduit  penetrations 
sealed  against  the  passage  of  gas  and 
vapor. 

(c)  Copra  must  be  provided  with  pood 
surface  ventilation  and  must  not  he 
stowed  against  heated  surfaces 
including  fuel  oi!  tanks  whi(  h  mnv 
require  heating. 

(d)  Ferrous  metal  must  be  stowed  in 
accordance  with  paragraph  (al  of  this 
.'.ection  and  the  followinp  requirements: 

(1)  It  may  not  be  carried  if  its 
ternperature  prior  to  loading  exceeds  55 

-Cdai'F). 

(2}  Prior  to  and  after  loading,  it  must 
he  protected  from  moisture. 

(.3)  If  weather  is  inclement  during 
loading,  hatches  must  be  covered  or 
otherwise  protetrted  to  keep  the  mntenal 
dry. 

§  148.135    Stowage  and  segregation  for 
materials  of  class  4.3. 

(a)  Class  4.3  materials  listed  in  table 
148.10  of  this  part  which,  in  contact 
with  water,  emit  Hammable  gases, 
must — 

(1)  Be  kept  as  ccol  and  dry  as 
reasonably  practicable  prior  to  loading; 

(2)  Not  be  loaded  or  transferred 
between  vessels  during  periods  of  rain 
or  snow; 

(3)  Be  stowed  separate  from  foodstuffs 
and  all  class  8  liquids;  and 

(4)  Be  .stowed  in  a  mechanicallv 
ventilated  hold,  so  arranged  that  the 
e\haust  gases  do  not  penetrate  into 

act  ommodation.  work  or  i:ontrol  spaces. 
Unmanned  barges  that  have  adequate 
natural  ventilation  need  not  be  provided 
with  mechanical  ventilation. 

(b)  The  bulkJ-.ead  between  a  hold 
cont.Tininga  class  4.3  material  listed  in 
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table  148.10  of  this  part  and  a  hold 
containing  a  material  required  to  be 
separated  from  such  materials  must 
have  cable  and  conduit  jienetrations 
sealed  against  the  passage  of  gas  and 
vapor. 

(c)  Aluminum  ferrosilicon.  aluminum 
silicon,  and  fenvsilicon  must  be  stowed 
in  a  mechanically  ventilated  space. 

(dl  Zinc  ashes  must  not  be  accepted 
for  transport  if  wet  or  if  known  to  have 
been  wetted. 

S  148.140    Stowage  anrf  segregation  for 
materiats  of  class  5.1. 

(al  Class  5.1  materials  listed  in  table 
148.10  of  this  part  must — 

dl  Be  kept  as  cool  and  dr\-  as 
reasonably  practicable  prior  to  loading; 

(2]  Be  stowed  away  from  all  sources 
of  heat  or  ignition;  and 

(3}  Be  stowed  separate  from  foodstuffs 
and  ail  readily  combustible  materi.-'ls. 

(bl  Special  care  must  be  taken  to 
ensure  that  holds  containing  cla'^s  5.1 
material  listed  in  table  148.10  of  :his 
part  are  clean,  and  that  whenever 
reasonably  practicable,  only 
noncombustible  securing  and  protecting 
materials  are  used. 

(c]  Class  5.1  materia!  listed  in  table 
148.10  of  this  part  must  be  prevented 
from  entering  bilges  or  other  carto 
holds. 

§148.145    Stowage  and  segregation  for 
materials  of  class  7. 

(.i)  Class  7  material  listed  in  tr.ble 
148.10  of  this  part  must  be  stowed — 

(1)  Separate  from  foodstuffs:  and 

(2}  In  a  ho'd  or  barge  that  is 
effectively  closed  or  covered  to  prevent 
dispersal  of  the  material  during 
transportation. 

(b)  Skin  contact,  inhalation  or 
ingestion  of  dusts  generated  by  class  7 
material  listed  in  table  148.10  of  this 
part  must  be  minimized. 

(( 1  Each  hold  used  for  the 
transportation  of  class  7  materia! 
(radioactive)  listed  in  table  148.10  of 
this  part  must  be  surveyed  bv  a 
qualified  person  using  appropriate 
radiation  detection  instruments  aPer  the 
completion  of  off-loading.  Such  holds 
inui-t  not  be  used  for  the  transportation 
of  any  other  material  until  the  non-fixed 
contamination  on  any  surface  when 
averaged  over  an  area  of  300  cm-  does 
not  e.xceed  the  following  levels: 

(1)  4.0  Bq/cm^  (10-5  uCi.'cm^)  for  beta 
and  gramma  emitters  and  low  toxic  iry 
alpha  emitters,  natural  uranium,  natural 
thoriiim.  uranium-235,  uranium-238, 
thorium-232,  thorium-228  and  thorium- 
230  when  contained  in  ores  or  phvsical 
or  chemical  concentrates,  and 
radionuclides  with  a  half-life  of  less 
than  10  da  vs. 


(2)  0.4  Bq/cm3  (10-4  uCi/cm']  for  all 
other  alpha  emitters, 

§  148.1 50    Stowage  and  segregation  for 
materials  of  class  9. 

(a)  A  bulk  solid  cargo  of  class  9 
material  (miscellaneous  hazardous 
material)  listed  in  table  148.10  of  this 
part  must  be  stowed  and  segregated  as 
required  by  this  section. 

fb)  Ammonium  nitrate  fertilizer.  Tvpe 
B,  must  be  segregated  as  required  in  ' 
§  148.140  for  class  5.1  materials  and 
must  be  stowed — 

(1)  Separated  by  a  complete  hold  or 
compartment  from  readily  combustible 
materials,  chlorates,  hypochlorites, 
nitrites,  permanganates,  and  fibrous 
materials  (e.g.  cotton,  jute,  sisal,  etc.); 

(2)  Clear  of  all  sources  of  heat, 
including  insulated  piping:  and 

(3)  Out  of  direct  contact  with  metal 
engine-room  boundaries. 

(c)  Castor  beans  must  be  stowed 
separate  from  foodstuffs  and  class  5.1 
materials. 

(d)  Fish  meal  must  be  segregated  as 
required  in  §  148.10  for  class  4.2 
materials.  In  addition,  its  temperalurv  at 
loading  must  not  exceed  35  "*C  (1^5  "F)  or 
5  'C  (9  "F)  above  ambient,  whichever  is 
higher. 

§148.155    Stowage  and  segregation  for 
potentially  dangerous  materials. 

(n)  A  material  that  is  potentiallv 
dangerous  (PD.M)  must  be  stowed  and 
segregated  in  accordance  with  table 
148.155  of  this  part  and  with  this 
section. 

(b)  When  transporting  coal — 

(1)  Coals  must  be  stowed  separated 
him  materials  of class/'di vision  1.4  and 
classes  2,  3,  4.  and  5  in  packaged  form: 
and  separated  from  bulk  solid  materials 
of  classes  4  and  5.1: 

(2)  No  material  of  class  5.1,  in  eiiher 
packaged  or  bulk  solid  form,  mav  be 
stowed  above  or  below  a  cargo  of  t  o^ii: 
end 

(3)  Coals  must  be  separated 
longitudinally  by  en  inten-ening 
complete  cargo  compartment  or  hold 
from  materials  of  class  1  other  than 
class/division  1.4. 

(c)  When  transporting  Direct  Rf.iu(  ed 
Iron  (DRI>— 

(1)  DRl  lu.mps,  pellets  or  Cold-inoided 
briquettes  and  DRJ  hot-m.oided 
briquettes  must  be  separated  from 
materials  of  class.'di vision  1.4,  classes  2. 
3,  4,  5,  and  class  8  acids  in  packaged 
form;  and  separated  from  bulk  solid 
materials  of  classes  4  and  5. 1 ;  and 

(2)  No  material  of  class  1,  other  than 
( lass/division  1.4,  may  be  transported 
on  the  same  vessel  with  DRJ. 

(d)  Petroleum  coke,  calcined  or 
un(.alcine(i.  must  be — 
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(1)  Separated  longitudinally  by  an 
intervening  complete  cargo 


compartment  or  hold  from  materials  of 
class/divisions  1.1  and  1.5;  and 

(2)  Separated  by  a  complete  cargo 
compartment  or  hold  from  all  hazardous 


materials  and  other  potentially 
dangerous  materials  in  packaged  and 
bulk  solid  form. 


Table  148.155.— Segregation  and  Stowage  Requirements  for  Potentially  Dangerous  Materials 


Potentially  dangerous 
materiaJ 


Seg- 
regate as 
for  class 

listed  ^ 


"Separate 
from"  food- 
stuffs 


Load  only 

under  dry 

weatfier 

conditions 


Keep  dry 


Mechanical 

ventilation 

required 


"Separate  from"  mate- 
nal  listed 


Special  provisions 


Aluminum  Dross 
Calcined  Pyrites  . 

Charcoal  

Coal  


Direct  reduced  iron — 
lumps,  pellets,  or 
cold-molded  bri- 
quettes. 

Direct  reduced  iron — 
hot-molded  Ixiquettes. 

Ferrophosphorus  

Ferrosilicon  

Fluorospar 

Lime,  unslaked  


Magnesia,  unslaked 


Metal  Sulfide  Con- 
centrates. 
Petroleum  Coke  .... 

Pitch  Prill 

Sawdust  


Silicomanganese  . 

Tankage  

Vanadium 

Wood  cfiips 

Wood  pulp  pellets 


4.3 

4.1 


4.3 
4.3 


4.2 


4.1 
4.1 

4.3 
4.2 
6.1 
4.1 
4.1 


X 
X 


X 
X 
X 


X 
X 


X 
X 
X 


X 
X 


X 
X 


X 
X 


X 
X 
X 


X 
X 


X 
X 


X 
X 


X 
X 


Class  8  Liquids. 

Oily  materials. 

See  paragraph  (b)  of 

this  section. 
See  paragraph  (c)  of 

this  section. 


See  paragraph  (c)  of 
this  section. 

Class  8  liquids. 

Class  8  liquids. 

Class  8  liquids. 

All  packaged  and  bulk 
solid  hazardous  ma- 
terials. 

All  packaged  and  bulk 
solid  hazardous  ma- 
terials. 

Class  8  liquids. 


Ail  class  5.1  and  8  liq- 
uids. 
Class  8  liquids. 


See  paragraph  (b)  of 

this  section. 
See  paragraph  (c)  of 

this  section. 


See  paragraph  (c)  of 
this  section. 


See  section  148.155(d). 


1  See  Tables  148.120  A  and  B. 


Subpart  E — Special  Requirements  for 
Certain  Materials 

§148.200    Purpose. 

This  subpart  prescribes  special 
requirements  applicable  to  specific 
materials.  These  requirements  are  in 
addition  to  the  Minimum 
Transportation  Requirements  of  subpart 
C  of  this  part  which  are  applicable  to  all 
of  the  materials  listed  in  table  148.10  of 
this  part. 

§  148.205    Ammonium  nitrate  fertilizers. 

(a)  This  section  applies  to  the  stowage 
and  transportation  in  bulk  of  the 
following  fertilizers  composed  of 
uniform,  nonsegregating  mixtures 
containing  ammonium  nitrate: 

(1)  Ammonium  nitrate  with  added 
matter  which  is  organic  and  chemically 
inert  towards  ammonium  nitrate; 
containing  not  less  than  90%  of 
ammonium  nitrate  and  not  more  than 
0.2%  of  combustible  material  (including 
organic  material  calculated  as  carbon); 
or  containing  less  than  90%  but  more 


than  70%  of  ammonium  nitrate  and  not 
more  than  0.4%  combustible  material. 

(2)  Ammonium  nitrate  with  calcium 
carbonate  and/or  dolomite,  containing 
more  than  80%  but  less  than  90%  of 
ammonium  nitrate  and  not  more  than 
0.4%  of  total  combustible  material. 

(3)  Ammonium  nitrate  with 
ammonium  sulfate  containing  more 
than  45%  but  not  more  than  70%  of 
ammonium  nitrate  and  containing  not 
more  than  0.4%  of  combustible 
material. 

.  (4)  Nitrogen  phosphate  or  nitrogen/ 
potash  type  fertilizers  or  complete 
nitrogen/phosphate/potash  type 
fertilizers  containing  more  than  70%  but 
less  than  90%  of  ammonium  nitrate  and 
not  more  than  0.4%  of  combustible 
material. 

(b)  No  amnionium  nitrate  fertilizer  to 
which  this  section  applies  may  be 
transported  in  bulk  unless  it 
demonstrates  resistance  to  detonation 
when  tested  as  prescribed  in  appendix 
D.5  of  the  BC  Code  or  an  equivalent  test 


satisfactory  to  the  Administration  of  the 
country  of  origin. 

(c)  Prior  to  loading  fertilizer  to  which 
this  section  applies — 

(1)  The  shipper  must  provide  the 
master  of  the  vessel  with  a  written 
certification  that  the  ammonium  nitrate 
fertilizer  has  met  the  test  requirements 
of  paragraph  (b)  of  this  section; 

(2)  The  cargo  hold  must  be  inspected 
for  cleanliness  and  must  be  free  from 
readily  combustible  materials; 

(3)  Each  cargo  hatch  must  be 
weathertight  as  defined  in  §42.13-10  of 
this  chapter; 

(4)  The  temperature  of  the  fertilizer 
must  be  less  than  55  °C  (131  °F);  and 

(5)  Each  fuel  tank  situated  under  a 
cargo  hold  where  the  fertilizer  is  to  be 
stowed  must  be  pressure  tested  to 
ensure  that  there  is  no  leakage  of 
manholes  or  piping  systems  leading 
through  the  cargo  hold. 

(d)  Bunkering  or  transferring  of  fuel 
may  not  be  performed  during  cargo 
loading  and  unloading  operations 
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involving  fertilizer  to  which  this  ser  tion 
applies. 

(e)  When  a  fertilizer  to  which  this 
section  applies  is  transported  on  a  cargo 
vessel — 

(1)  aNo  other  material  may  be  stowed 
in  the  same  hold  with  the  fertilizer: 

(2)  In  addition  to  the  segregation 
requirements  in  §  148.140,  the  fertilizer 
must  be  separated  by  a  complete  cargo 
compartment  or  hold  from  readily 
combustible  materials,  chlorates, 
chlorides,  chlorites,  hypochlorites, 
nitrites,  permanganates,  and  fibrous 
materials;  and 

(3)  The  bulkhead  between  a  cargo 
hold  containing  the  fertilizer  and  the 
engine  room  must  be  insulated  to  "A- 
60"  class  division  or  an  equivalent 
arrangement  to  the  satisfaction  of  the 
cognizant  Coast  Guard  Captain  of  the 
Port  or  the  Administration  of  the 
cpuntr,-  of  shipment. 

§  148.220    Ammonium  nitrate-phosphate 
fertilizer. 

(a)  This  section  applies  to  the  stowage 
and  transportation  of  uniform, 
nonsegregating  mixtures  of  nitrogen/ 
phosphate  or  nitrogen/potash  type 
fertilizers,  or  complete  fertilizers  of 
nitrogen/'phosphate/potash  type 
containing  not  more  than  70%  of 
ammonium  nitrate  and  containing  not 
more  than  0.4%  total  added  combustible 
material  or  containing  not  more  than 
45%  ammonium  nitrate  with 
unrestricted  combustible  material. 

(b)  This  part  does  not  apply  to  a 
fertilizer  mixture  described  in  paragraph 
(a)  of  this  section  if— 

(1)  When  tested  in  the  trough  test 
prescribed  in  Appendix  D.4  of  the  BC 
code,  it  is  found  to  be  free  from  the  risk 
of  self-sustaining  decomposition;  and 

(2)  It  does  not  contain  an  e.xcess  of 
nitrate  calculated  as  potassium  nitrate 
above  the  nitrate  calculated  as 
ammonium  nitrate  greater  than  10%  by 
weight  of  the  mixture. 

(c)  No  fertilizer  to  which  this  section 
applies  may  be  transported  in  bulk  if, 
when  tested  in  the  trough  test 
prescribed  in  Appendix  D.4  of  the  BC 
code,  it  has  a  self-sustaining 
decomposition  rate  that  is  greater  than 
0.25  m/h,  or  is  liable  to  self-heating 
sufficient  to  initiate  decomposition. 

(d)  Fertilizers  to  which  this  section 
applies  must  be  stowed  away  from  all 
sources  of  heat;  and  out  of  direct  contact 
with  a  metal  engine  compartment 
boundary. 

(e)  Bunkering  or  transferring  of  fuel 
may  not  be  performed  during  cargo 
loading  and  unloading  operations 
involving  fertilizer  to  which  this  section 
applies. 


(fl  Fertilizer  to  which  this  section 
applies  must  be  segregated  as  prescribed 
in  §§  148.140  and  148.220(d). 

§148.225    Calcined  pyrites  (pyritic  ash,  ny 
ash). 

(a)  This  part  does  not  apply  to  the 
shipment  of  calcined  p\Tites  (p\ritic 
ash,  fly  ash)  that  are  the  residual  ash  of 
oil  or  coal  fired  power  stations. 

(b)  This  .section  applies  to  the  stowage 
and  transportation  of  calcined  pyrites 
(pyritic  ash,  fly  ash)  that  are  the  residual 
product  of  sulfuric  acid  production  or 
elemental  metal  recovery  operations. 

(c)  Prior  to  loading  calcined  pyrites  to 
which  this  section  applies — 

(1)  The  cargo  space  must  be  as  clean 
and  dry  as  reasonably  practicable; 

(2)  The  calcined  pyrites  must  be  dry; 
and 

(3)  Precautions  must  be  taken  to 
prevent  the  penetration  of  calcined 
pyrites  into  other  cargo  spaces,  bilges, 
wells,  and  ceiling  boards. 

(d)  After  calcined  pyrites  to  which 
this  section  applies  have  been  unloaded 
from  a  cargo  space,  the  cargo  space  must 
be  thoroughly  cleaned,  preferably  by 
hosing  it  down  and  drying  if 
completely. 

§  148.227    Calcium  nitrate  fertilizers. 

This  part  does  not  apply  to 
commercial  grades  of  calcium  nitrate 
fertilizers  consisting  mainly  of  a  double 
salt  (calcium  nitrate  and  ammonium 
nitrate)  and  containing  not  more  15.5% 
nitrogen  and  at  least  12%  of  water. 

§  148.230    Lime,  unslaked  (calcium  oxide). 

(a)  When  transported  by  barge, 
unslaked  lime  (calcium  oxide),  must  be 
carried  in  an  unmanned,  all  steel, 
double-hulled  barge  equipped  with 
weathertight  hatches  or  covers.  The 
barge  must  not  carry  any  other  cargo 
while  unslaked  lime  (calcium  oxide)  is 
on  board. 

fb)  The  shipping  paper  requirements 
in  §  148.60  and  the  .dangerous  cargo 
manifest  requirements  in  §  148.70  do 
not  apply  to  the  transportation  of 
unslaked  lime  (calcium  oxide)  under 
paragraph  (a)  of  this  section. 

§  1 48.235    Castor  beans. 

(a)  This  part  applies  only  to  the 
stowage  and  transportation  of  whole 
castor  beans.  Castor  meal,  castor 
pomace,  and  castor  flakes  may  not  be 
shipped  in  bulk. 

(b)  Persons  handling  castor  beans 
shall  wear  dust  masks  and  goggles. 

(c)  Care  must  be  taken  to  prevent  dust 
generated  during  cargo  transfer 
operations  of  castor  beans  from  entering 
accommodation,  control  or  ser\  ice 
spaces. 


§148.240    Coal. 

(a)  The  electrical  equipment  on  each 
vessel  carrying  coal  must  meet  the 
requirements  of  part  111,  subpart 
111.105  of  this  chapter  or  am  equivalent 
standard  approved  by  the 
administration  of  the  vessel's  flag  state. 

(b)  Prior  to  loading,  each  cargo  hold 
in  which  coal  is  to  be  stowed  must  be 
free  of  any  readily  combustible  material, 
including  the  residue  of  previous 
cargoes. 

(c)  The  master  of  each  vessel  carrying 
coal  shall  ensure  that — 

(1)  The  coal  is  not  stowed  adjacent  to 
hot  areas; 

(2)  The  surface  of  the  coal  is  trimmed 
to  a  reasonable  level  to  the  boundary 
bulkheads: 

(3)  Each  casing  leading  into  the  car^o 
hold  and  all  other  openings  to  the  cargo 
hold  are  sealed  prior  to  loading  the  coal, 
and  that,  unless  the  coal  is  as  described 
in  paragraph  (f)  of  this  section,  the 
hatches  are  sealed  after  the  coal  is 
trimmed; 

(4)  As  far  as  reasonably  practicable, 
no  gases  which  may  be  emitted  bv  the 
coal  accumulate  in  enclosed  wo.-king 
spaces  such  as  storerooms,  shops,  or 
passageways,  and  that  such  spaces  are 
adeouately  ventilated. 

(5)  The  vessel  has  adequate 
ventilation  as  required  by  paragraph  (f) 
of  this  section:  and 

(6)  If  paragraph  (e)  of  this  section 
requires  the  temperature  of  the  coal  to 
be  monitored — 

(i)  The  temperature  of  the  coal  to  be 
loaded  does  not,  at  the  time  of  loading 
exceed  15°C  (27'>F)  above  the  ambient 
temf>erature  or  41''C  (lOS^F)  whichever 
is  greater;  and 

(ii)  The  vessel  has  on  board 
appropriate  instruments  for  measuring 
the  temperature  of  the  cargo  in  the  range 
O'-IOOOC  (32"'-212°F)  without  requiring 
entrv'  into  the  cargo  hold. 

(d)  A  cargo  hold  containing  coal  must 
not  be  ventilated  unless  the  conditions 
of  paragraph  (f)  of  this  section  are  met, 
or  unless  methane  is  detected  under 
paragraph  (h)  of  this  section. 

(e)  If  the  shipper,  terminal  operator,  or 
the  master  of  the  vessel  has  any 
information  pertaining  to  the  coal  that 
indicates  that  the  coal  to  be  loaded  has 
been  handled  in  such  a  manner  as  to 
increase  its  susceptibility  to  self- 
heating,  has  a  history  of  self-heating,  or 
has  been  obser\ed  to  be  heating,  the 
temperature  of  the  coal  must  be 
monitored  prior  to  loading.  The 
monitoring  must  be  at  intervals 
sufficient  to  determine  whether  the 
temperature  of  the  coal  is  increasing. 

(0  If  the  shipper,  terminal  operator,  or 
the  master  of  the  ves.sel  has  any 
information  pertaining  to  the  coal  thai 


indicates  that  the  coal  to  be  loaded,  is 
freshly  mined,  or  has  a  history  of 
emitting  dangerous  amounts  of 
methane,  then  surface  ventilation,  either 
natural  or  from  fixed  or  portable 
nonsparking  fans,  must  be  provided. 

(g)  Electrical  equipment  and  cables  in 
a  hold  containing  a  coal  described  in 
paragraph  (f)  of  this  section  must  be 
suitable  for  use  in  an  explosive  gas 
atmosphere,  or  must  be  deenergized  at 
a  point  remote  from  the  hold.  Electrical 
equipment  and  cables  necessary  for 
continuous  safe  operations,  such  as 
lighting  fixtures,  may  not  be 
deenergized.  The  master  of  the  vessel 
shall  ensure  that  the  affected  equipment 
and  cables  remain  deenergized  as  long 
as  this  coal  remains  in  the  hold. 

(h)  For  all  coal  loaded  on  a  vessel, 
other  than  an  unmanned  barge,  for  a 
voyage  with  a  duration  of  more  than  72 
hours,  the  atmosphere  above  the  coal 
must  be  routinely  tested  for  the 
presence  of  methane,  carbon  monoxide 
and  oxygen.  This  testing  must  be 
performed  in  such  a  way  that  the  cargo 
hatches  are  not  opened  and  entry  into 
the  hold  is  not  necessary. 

(i)  When  carrying  a  coal  described  in 
paragraph  (e)  of  this  section,  the 
atmosphere  above  the  coal  must  be 
monitored  for  the  presence  of  carbon 
monoxide  as  prescribed  in  paragraph  (h) 
of  this  section.  The  results  of  this 
monitoring  must  be  recorded  at  least 
twice  in  every  24  hour  period,  unless 
the  conditions  of  paragraph  (n)  of  this 
section  are  met.  If  the  level  of  carbon 
monoxide  is  increasing  rapidly  or 
reaches  30%  of  the  LFL.  the  frequency 
of  monitoring  must  be  increased. 

(j)  When  carrying  a  coal  described  in 
paragraph  (e)  of  this  section,  or  when 
observation  of  the  cargo  hold  indicates 
that  the  temperature  of  the  coal  is  rising. 
the  temperature  should  be  measured  at 
regular  time  intervals  sufficient  to 
determine  whether  the  temperature  of 
the  coal  is  increasing. 

(k)  If  the  level  of  carbon  monoxide 
monitored  in  accordance  with 
paragraph  (i)  of  this  section  continues  to 
increase  rapidly  or  the  temperature  of 
coal  carried  on  board  a  vessel  exceeds 
55°C  (131°F)  and  is  increasing  rapidly, 
the  master  must  notify  the  nearest  Coast 
Guard  Captain  of  the  Port  of — 

(1)  The  name,  nationality,  and 
position  of  the  vessel: 

(2)  The  most  recent  temperature  and 
levels  of  carbon  monoxide  and  methane; 

(3)  The  port  where  the  coal  was 
loaded  and  the  destination  of  the  coal; 

(4)  The  last  port  of  call  of  the  vessel 
and  its  next  port  of  call;  and 

(5)  What  action  has  been  taken. 

(1)  When  carrj'ing  a  coal  described  in 
paragraph  (f)  of  this  section,  the 


atmosphere  above  the  coal  must  be 
monitored  for  the  presence  of  methane 
as  prescribed  in  paragraph  (h)  of  this 
section.  The  results  of  this  monitoring 
must  be  recorded  at  least  twice  in  every 
24  hour  period,  unless  the  conditions  of 
paragraph  (n)  of  this  section  are  met. 

(m)  If  the  level  of  methane  as 
monitored  in  accordance  with 
paragraph  (h)  of  this  section  reaches 
30%  of  the  LFL  or  is  increasing  rapidly, 
ventilation  of  the  cargo  hold,  as  required 
by  paragraph  (f)  of  this  section,  must  be 
initiated.  If  this  ventilation  is  provided 
by  opening  the  cargo  hatches,  care  must 
be  taken  to  avoid  generating  sparks. 

(n)  The  frequency  of  monitoring 
required  by  paragraph  (1)  of  this  section 
may  be  reduced  at  the  discretion  of  the 
master  provided  that — 

(1)  The  level  of  gas  measured  is  less 
than  30%  of  the  LFL; 

(2)  The  level  of  gas  measured  has 
remained  steady  or  decreased  over  three 
consecutive  readings;  or  has  increased 
by  less  than  5%  over  four  consecutive 
readings,  spanning  at  least  48  hours; 
and 

(3)  Monitoring  continues  at  intervals 
sufficient  to  determine  that  the  level  of 
gas  remains  within  the  parameters  of 
paragraphs  (n)(l)  and  (n)(2)  of  this 
section. 

§  148.246    Direct  reduced  iron  (DRI);  lumps, 
pellets  and  cold-molded  briquets. 

(a)  Before  loading  DRI  lumps,  pellets, 
or  cold-molded  briquets — 

(1)  The  master  must  have  a  written 
certification  from  the  National  Cargo 
Bureau  or  a  competent  person 
appointed  by  the  shipper  and 
recognized  by  the  Commandant  (G- 
MTH)  that  the  DRI.  at  the  time  of 
loading,  is  suitable  for  shipment; 

(2)  The  DRI  m.ust  be  aged  for  at  least 
72  hours,  or  be  treated  with  an  air 
passivation  technique  or  some  other 
equivalent  method  that  reduces  its 
reactivity  to  at  least  the  same  level  as 
the  aged  DRI;  and 

(3)  Each  hold  and  bilge  must  be  as 
clean  and  dr)'  as  reasonably  practicable. 
Where  possible,  adjacent  ballast  tanks, 
other  than  double  bottom  tanks,  must  be 
kept  empty.  All  wooden  fixtures,  such 
as  battens,  must  be  removed  from  the 
hold. 

fb)  Each  boundary  of  a  hold  where 
DRI  lumps,  pellets,  or  cold-molded 
briquets  are  to  be  carried  must  be 
resistant  to  fire  and  passage  of  water. 

(c)  Except  as  provided  in  paragraph 
(0(2)  of  this  section.  DRI  lumps,  pellets, 
or  cold-molded  briquets  that  are  wet.  or 
that  are  known  to  have  been  wetted, 
may  not  be  accepted  for  transport. 

(d)  EHU  lumps,  pellets  and  cold- 
molded  briquets  must  be  protected  at  all 


times  from  contact  with  water,  and  must 
not  be  loaded  or  transferred  from  one 
vessel  to  another  during  periods  of  rain 
or  snow. 

(e)  DRI  lumps,  pellets,  or  cold-molded 
briquets  may  not  be  loaded  if  their 
temperature  is  greater  than  65°C  (ISO'F), 

(f)  The  shipper  shall  specify  one  of 
the  two  following  methods  for  the 
shipment  of  DRI  lumps,  pellets,  and 
cold-molded  briquets  in  bulk: 

(1)  Maintenance  throughout  the 
voyage  of  an  inert  atmosphere 
containing  less  than  5%  oxygen,  and 
less  than  1%  hydrogen  by  volume,  in 
any  hold  containing  DRI  lumps,  pellets, 
or  cold-molded  briquets. 

(2)  Manufacture  or  treatment  of  the 
DRI  lumps,  pellets,  or  cold-molded 
briquets  with  an  oxidation  and 
corrosion  inhibiting  process  which  has 
been  proven,  to  the  satisfaction  of  the 
Commandant  (G-MTH),  to  provide 
effective  protection  against  dangerous 
reaction  with  seawater  or  air  under 
shipping  conditions. 

(g)  When  carbon  dioxide  is  used  to 
inert  a  cargo  hold  containing  DRI  lumps, 
pellets,  or  cold-molded  briquets,  no 
person  may  enter  that  hold  until  it  has 
been  tested  and  found  to  be  free  from 
carbon  monoxide  and  to  contain 
sufficient  oxygen  to  support  life. 

(h)  Paragraph  (f)  of  this  section  does 
not  apply  to — 

(1)  A  voyage  which  meets  the 
definition  of  "short  international 
voyage"  in  §  70.10—43  of  this  chapter;  or 

(2)  A  voyage  made  entirely  on  the 
navigable  waters  of  the  U.S. 

(i)  When  DRI  lumps,  pellets,  or  cold- 
molded  briquets  are  loaded,  precautions 
must  be  taken  to  avoid  the 
concentration  of  fines  (pieces  less  than 
4mm.  in  size)  in  any  one  location  in  the 
cargo  hold. 

(j)  Radar  and  RDF  scanners  must  be 
protected  against  the  dust  generated 
during  cargo  transfer  operations  of  DRI 
lumps,  pellets,  or  cold-molded  briquets. 

§  143.250    Direct  reduced  iron  (DRI);  hot 
molded  briquets. 

(a)  Before  loading  DRI  hot-molded 
briquets — 

(1)  The  master  must  have  a  written 
certification  from  the  National  Cargo 
Bureau  or  a  competent  person 
appointed  by  the  shipper  and 
recognized  by  the  Commandant  (G- 
MTH)  that  the  DRI  hot  molded  briquets, 
at  the  time  of  loading,  are  suitable  for 
shipment;  and 

(2)  Each  hold  and  bilge  must  be  as 
clean  and  dry  as  reasonably  practicable. 
Where  possible,  adjacent  ballast  tanks, 
other  than  double  bottom  tanks,  must  be 
kept  empty.  All  wooden  fixtures,  such 
as  battens,  must  be  removed. 
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(b)  Each  boundary  of  a  hold  in  which 
DRI  hot-molded  briquets  are  to  be 
carried  must  be  resistant  to  fire  and 
passage  of  water. 

(c)  DRI  hot-molded  briquets  must  be 
protected  at  all  times  from  contact  with 
water,  and  must  not  be  loaded  or 
transferred  from  one  vessel  to  another 
during  periods  of  rain  or  snow. 

(d)  DRI  hot-molded  briquets  may  not 
be  loaded  if  their  temperature  is  greater 
than  eS'-C  {150°F). 

(e)  When  loading  DRI  hot-molded 
briquets,  precautions  must  be  taken  to 
avoid  the  concentration  of  fines  (pieces 
less  than  4mm.  in  size)  in  any  one 
location  in  the  cargo  hold. 

(f)  Adequate  surface  ventilation  must 
be  provided  when  carr\'ing  or  loading 
DRI  hot-molded  briquets. 

(g)  When  DRI  hot-molded  briquets  are 
carried  by  unmanned  barge: 

(1)  The  barge  must  be  fitted  with 
vents  adequate  to  provide  natural 
ventilation;  and 

(2)  The  cargo  hatches  must  be  closed 
at  all  times  after  loading  the  DRI  hot- 
molded  briquets. 

(h)  Radar  and  RDF  scanners  mu.st  be 
adequately  protected  against  dust 
generated  during  cargo  transfer 
operations  of  DRI  hot-molded  briquets. 

(i)  During  final  discharge  only,  a  fine 
spray  of  water  may  be  used  to  control 
dust  from  DRI  hot-molded  briquets. 

§  148.255    Ferrosilicon,  aluminum 
ferrosilicon,  and  aluminum  silicon, 
containing  more  than  30%  but  less  than 
90%  silicon. 

(a)  This  part  applies  to  the  stowage 
and  transportation  of  ferrosilicon, 
aluminum  ferrosilicon,  and  aluminum 
silicon,  containing  more  than  30%  but 
less  than  90%  silicon. 

(b)  The  shipper  of  material  described 
in  paragraph  (a)  of  this  section  shall 
provide  the  master  with  a  written 
certification  stating  that  after 
manufacture  the  material  was  stored 
under  cover,  but  exposed  to  the 
weather,  in  the  particle  size  in  which  it 
is  to  be  shipped,  for  not  less  than  three 
days  prior  to  shipment. 

(c)  Material  described  in  paragraph  (a) 
of  this  section  must  be  protected  at  all 
times  from  contact  with  water,  and  must 
not  be  loaded  or  unloaded  during 
periods  of  rain  or  snow. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  hold  containing 
material  described  in  paragraph  (a)  of 
this  section  must  be  ventilated  by  at 
least  two  separate  fans.  The  total 
ventilation  must  be  at  least  five  air 
changes  per  hour,  based  on  the  empty 
hold.  Ventilation  must  be  such  that  no 
escaping  gas  can  reach  accommodation 
or  work  spaces,  on  or  under  deck. 


(e)  An  unmanned  barge  which  is 
provided  with  natural  ventilation  need 
not  comply  with  paragraph  (d)  of  this 
section. 

(f)  Each  space  adjacent  to  a  hold 
containing  material  described  in 
paragraph  (a)  of  this  section  must  be 
well  ventilated  with  mechanical  fans. 
No  person  may  enter  that  space  unless 
it  has  been  tested  to  ensure  that  it  is  free 
from  phosphine  and  arsine  gases. 

(g)  Scuttles  and  windows  in 
accommodation  and  work  spaces 
adjacent  to  holds  containing  material 
described  in  paragraph  (a)  of  this 
section  must  be  kept  closed  while  this 
material  is  being  loaded  and  unloaded. 

(h)  Each  cargo  hold  buikhead 
containing  material  described  in 
paragraph  (a)  of  this  section  adjacent  to 
accommodation  and  work  spaces  must 
be  gas  tight  and  adequately  protected 
against  damage  from  any  unloading 
equipment. 

(i)  When  a  hold  containing  material 
described  in  paragraph  (a)  of  this 
seciion  is  equipped  with  atmosphere 
sampling  type  smoke  detectors  with 
lines  that  terminate  in  accommodation 
or  work  spaces,  those  lines  must  be 
blanked  off  gas-tight. 

(j)  If  a  hold  containing  material 
described  in  paragraph  (a)  of  this 
section  must  be  entu:ed  at  any  time,  the 
hatches  must  be  open  for  two  hours 
prior  to  entry  to  dissipate  any 
accumulated  gases.  The  atmosphere  in 
the  hold  must  be  tested  to  ensure  that 
there  is  no  phosphine  or  arsine  gas 
present. 

(k)  After  unloading  material  described 
in  paragraph  (a)  of  this  section,  each 
cargo  hold  must  be  thoroughly  cleaned 
and  must  be  tested  to  ensure  that  no 
phosphine  or  arsine  gas  remains. 

§  148.260    Ferrous  metal. 

(a)  This  part  does  not  apply  to  the 
stowage  and  transportation  in  bulk  of 
stainless  steel  borings,  shavings, 
turnings,  or  cuttings;  nor  does  this  part 
apply  to  an  unmanned  barge  on  a 
voyage  entirely  on  the  navigable  waters 
of  the  United  States. 

(b)  Ferrous  metal  may  not  be  stowed 
or  transported  in  bulk  unless  the 
following  conditions  are  met: 

(1)  All  wooden  s\«eat  battens, 
dunnage  and  debris  must  be  removed 
from  the  hold  before  the  ferrous  metal 
is  loaded. 

(2)  During  loading  and  transporting, 
the  bilge  of  each  hold  in  which  ferrous 
metal  is  stowed  or  will  be  stowed  must 
be  kept  as  dry  as  practical. 

(3)  During  loading,  the  ferrous  metal 
must  be  compacted  in  the  hold  as 
frequently  as  practicable  with  a 


bulldozer  or  other  means  that  pro\  ides 
equivalent  surface  compaction. 

(4)  No  other  material  may  be  loaded 
in  a  hold  containing  ferrous  metal 
unless — 

(i)  The  material  to  be  loaded  in  the 
same  hold  with  the  ferrous  metal  is  not 
a  material  listed  in  table  148.10  of  this 
part  or  a  readily  combustible  material; 

(ii)  The  loadmg  of  the  ferrous  metal  is 
completed  first;  and 

(iii)  The  temperature  of  the  ferrous 
metal  in  the  hold  is  below  55°C  (131T) 
or  has  not  increased  in  eight  hours  prior 
to  the  loadine  of  the  other  material. 

(5)  During  loading,  the  temperature  of 
the  ferrous  metal  in  the  pile  being 
loaded  must  be  below  55°C  (ISrF). 

(6)  Upon  completion  of  loading  the 
vessel  may  not  leave  the  port  unless — • 

(i)  The  temperature  of  the  ferrous 
metal  in  each  hold  is  less  than  65'C 
(150°F)  and,  if  the  temperature  of  the 
ferrous  metal  in  a  hold  has  been  more 
than  65'C  {150T)  during  loading,  the 
temperature  of  ferrous  metal  has  shown 
a  downward  t.rend  for  at  least  eiglit 
hours  after  completion  of  loading  of  the 
hold;  or 

(ii)  The  vessel  intends  to  sail  di.-e<  tly 
to  another  port  that  is  no  farther  than  12 
hours  sailing  time  for  the  vessel 
concerned,  for  the  purpose  of  loaoiJig 
more  ferrous  metal  in  bulk  or  to 
completely  off-load  the  ferrous  metal, 
and  the  temperature  of  the  ferrous  metal 
is  less  than  88°C  (190T)  and  has  shown 
a  downward  trend  for  at  least  eight 
hours  after  the  completion  of  loading. 

(c)  The  master  of  a  vessel  that  is 
loading  or  transporting  a  ferrous  metal 
shall  ensure  that  the  temperature  of  the 
ferrous  metal  is  taken — 

(1)  Before  loading; 

(2)  During  loading,  in  each  hold  and 
pile  being  loaded  at  least  every  twenr\- 
four  hours  and,  if  the  temperature  is 
rising,  as  often  as  is  necessary  to  ens'-i.^e 
that  the  requirements  of  this  section  are 
met;  and 

(3)  After  loading,  in  each  hold,  at  least 
everv  twenty-four  hours. 

(d)  During  loading,  if  the  temperature 
of  the  ferrous  metal  in  a  hold  is  93'C 
(200°F)  or  higher,  the  master  or  perf.on 
in  charge  of  the  vessel  shall  notif\  the 
Coast  Guard  Captain  of  the  Port  and 
suspend  loading  until  the  Captain  of  the 
Port  is  satisfied  that  the  temperature  of 
the  ferrous  metal  is  SS^C  (190°F)  or  less. 

(e)  After  loading  ferrous  metal — 
(1)  If  the  temperature  of  the  ferrous 

metal  is  GSX  (150°F)  or  above,  the 
master  shall  notify  the  Coast  Guard 
Captain  of  the  Port,  and  ensure  thai  the 
vessel  remains  in  the  port  area  until  the 
Coptain  of  the  Port  is  satisfied  that  the 
conditions  of  paragraph  (b)(6)(i)  of  this 
section  are  met;  or 


(2)  In  the  case  of  a  short  duration 
voyage  to  which  paragraph  (b)(6)(ii)  of 
this  section  applies,  where  the 
temperature  of  the  ferrous  metal  in  a 
hold  is  88»C  (190°F)  or  above,  the 
master  of  the  vessel  or  person  in  charge 
of  the  barge  shall  notify  the  Captain  of 
the  Port,  and  ensure  that  the  vessel 
remains  in  the  port  area  until  the 
Captain  of  the  Port  is  satisfied  that  the 
conditions  of  paragraph  (b)(6)(ii)  of  this 
section  are  met. 

(f)  Except  for  shipments  of  ferrous 
metal  in  bulk  which  leave  the  port  of 
loading  under  the  conditions  specified 
in  paragraph  (b)(6)(ii)  of  this  section,  if 
after  the  vessel  leaves  the  port,  the 
temperature  of  the  ferrous  metal  in  the 
hold  rises  above  BS-C  (150°F),  the 
master  shall  notify  the  nearest  Coast 
Guard  Captain  of  the  Port  as  soon  as 
possible  of — 

(1)  The  name,  nationality,  and 
position  of  the  vessel: 

(2)  The  most  recent  temperature 
taken; 

(3)  The  length  of  time  that  the 
temperature  has  been  above  65°C 
(ISOT)  and  the  rate  of  rise,  if  any: 

(4)  The  port  where  the  ferrous  metal 
was  loaded  and  the  destination  of  the 
ferrous  metal; 

(5)  The  last  port  of  call  of  the  vessel 
and  its  next  port  of  call; 

(6)  What  action  has  been  taken;  and 

(7)  Whether  any  other  cargo  is 
endangered. 

§148.265    Fisti  meal  or  flsh  scrap. 

(a)  This  part  does  not  apply  to  ftsh 
meal  or  fish  scrap  that  contains  less 
than  5%  moisture  by  weight. 

(b)  Fish  meal  or  fish  scrap  may 
contain  not  more  than  12%  moisture  by 
weight  and  not  more  than  15%  fat  by 
weight. 

(c)  At  the  time  of  production,  fish 
meal  or  fish  scrap  must  be  treated  with 
an  effective  antioxidant  (at  least  400  mg/ 
kg  (ppm)  ethoxyquin  or  at  least  1000 
me/kg  (ppm)  butylated  hvdroxv'toluene). 

(d)  Shipment  of  the  fisn  meal  or  fish 
scrap  must  take  place  not  more  than  12 
months  after  the  treatment  prescribed  in 
paragraph  (c)  of  this  section. 

(e)  Fish  meal  or  fish  scrap  must 
contain  at  least  100  mg/kg  (ppm) 
antioxidant  at  the  time  of  shipment. 

(f)  At  the  time  of  loading,  tne 
temperature  of  the  fish  meal  or  fish 
scrap  to  be  loaded  may  not  exceed  35°C 
OS-F),  or  5°C  (B'F)  above  the  ambient 
temperature,  whichever  is  higher. 

(gj  For  each  shipment  of  fisn  meal  or 
fish  scrap,  the  shipper  shall  provide  the 
master  with  a  written  certification  that 
states — 

(1)  Total  weight  of  the  shipment; 

(2)  The  moisture  content  of  the 
material; 


(3)  The  fat  content  of  the  material; 

(4)  The  concentration  of  the 
antioxidant  (ethoxyquin  or  butylated 
hydroxytoluene)  at  the  time  of 
shipment; 

(5)  The  date  of  production  of  the 
material;  and 

(6)  The  temperature  of  the  material  at 
the  time  of  shipment. 

(h)  During  a  voyage,  temperature 
readings  must  be  taken  of  fish  meal  or 
fish  scrap  three  times  a  day  and 
recorded.  If  the  temperature  of  the 
material  exceeds  55°C  (131°F)  and 
continues  to  increase,  ventilation  to  the 
hold  must  be  restricted. 

§  148.270    Hazardous  substances. 

(a)  Each  bulk  shipment  of  a  hazardous 
substance  must — 

(1)  Be  assigned  a  shipping  name  in 
accordance  with  49  CFR  172.203(c);  and 

(2)  If  the  hazardous  substance  is  also 
listed  as  a  hazardous  solid  waste  in  40 
CFR  part  261,  be  in  compliance  with  the 
applicable  requirements  of  40  CFR 
chapter  I,  subchapter  I. 

(b)  Each  release  of  a  quantity  of  a 
hazardous  substance  in  excess  of  its  RQ 
must  be  reported  as  required  in  subpart 
B  of  33  CFR  part  153. 

(c)  A  hazardous  substance  must  be 
stowed  in  a  hold  or  barge  which  is 
effectively  closed  or  covered  to  prevent 
dispersal  of  the  material  during 
transportation. 

(d)  During  cargo  transfer  operations, 
dispersal  of  a  hazardous  substance  into 
the  surrounding  environment,  including 
the  water,  must  be  minimized  to  the 
maximum  extent  possible.  Each  spill 
must  be  reported  as  required  in 
paragraph  (b)  of  this  section. 

(e)  Aner  a  hazardous  substance  is 
unloaded,  the  hold  in  which  it  was 
carried  must  be  cleaned  thoroughly  and 
the  residue  of  the  substance  must  be 
disposed  of  in  accordance  with  the 
applicable  regulations  of  40  CFR  chapter 
1.  subchapter  I. 

§  148.275    Iron  oxide,  spent;  Iron  sponge, 
spent 

(a)  Before  spent  iron  oxide  or  spent 
iron  sponge  is  loaded  in  a  closed  hold, 
the  shipper  must  provide  the  master 
with  a  written  certification  that  the 
material  has  been  cooled  and  weathered 
for  not  less  than  eight  weeks. 

(b)  Both  spent  iron  oxide  and  spent 
iron  sponge  may  be  transported  on  all- 
steel  barges  having  open  holds  after 
exposure  to  air  for  a  period  of  not  less 
than  ten  days. 

§  148^80    Magnesia,  unslaked  (lightbumed 
magnesia,  calcined  magnesita,  caustic 
calcined  magnesite). 

(a)  When  transported  by  barge, 
magnesia,  unslaked,  must  be  carried  in 


unmanned,  all-steel,  double-hulled 
barges  equipped  with  weathertight 
hatches  or  covers.  The  barge  may  not 
carry  any  other  cargo  while  unslaked 
magnesia  is  on  board. 

(b)  The  shipping  paper  requirements 
in  §  148.60  and  the  dangerous  cargo 
manifest  requirements  in  §  148.70  do 
not  apply  to  the  transportation  of 
magnesia,  unslaked,  transported  in 
accordance  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(c)  This  part  does  not  apply  to  the 
transport  of  natural  magnesite, 
magnesium  carbonate,  or  magnesia 
clinkers. 

§  148.285    Metal  sulfide  concentrates. 

(a)  Prior  to  loading  a  metal  sulfide 
concentrate,  the  shipper  shall  provide 
the  master  of  the  vessel  or  person  in 
charge  of  the  barge  with  detailed 
information  concerning  any  specific 
hazards  based  on  the  history  of  the 
specific  metal  sulfide  concentrate  to  be 
loaded,  and  precautions  to  be  followed 
when  transporting  that  concentrate. 

(b)  Except  when  the  metal  sulfide 
concentrate  is  carried  by  unmanned 
barge,  where  the  information  provided 
by  the  shipper  in  accordance  with 
paragraph  (a)  of  this  section  indicates 
that  the  metal  sulfide  concentrate  may 
generate  toxic  or  fiammable  gases,  the 
appropriate  gas  detection  equipment  as 
specified  in  §§  148.415  and  148.420 
must  be  on  board  the  vessel. 

(c)  After  loading,  a  metal  sulfide 
concentrate  must  be  trimmed  reasonably 
level  to  the  boundaries  of  the  cargo 
hold. 

(d)  No  cargo  hold  containing  a  metal 
sulfide  concentrate  may  be  ventilated. 

(e)  No  person  may  enter  a  hold 
containing  a  metal  sulfide  concentrate 
unless — 

(1)  The  atmosphere  in  the  cargo  hold 
has  been  tested  and  contains  sufficient 
oxygen  to  support  life;  and 

(2)  Where  the  shipper  indicates  that 
toxic  gas(es)  may  be  generated,  the 
atmosphere  in  the  cargo  hold  has  been 
tested  for  the  toxic  gas(es)  and  the 
concentration  of  the  gas(es)  is  found  to 
be  less  than  the  TLV;  or 

(3)  An  emergency  situation  exists  and 
the  person  entering  the  cargo  hold  is 
wearing  the  appropriate  self-contained 
breathing  apparatus. 

§  148.295    Petroleum  coke,  calcined  or 
uncaiclned,  at  55°C  (131*F)  or  above. 

(a)  This  part  does  not  apply  to 
shipments  of  petroleum  coke,  calcined 
or  uncalcined.  on  any  vessel  when  the 
temperature  of  the  material  is  less  than 
55°C(131''F). 

(b)  Petroleum  coke,  calcined  or 
uncalcined.  or  a  mixture  of  calcined  and 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday.  April  12.  1994  /  Proposed  Rules 


17437 


uncalcined  petroleum  coke  may  not  be 
loaded  when  its  temperature  exceeds 
107''C  (225°?). 

(c)  No  other  hazardous  materials  may 
be  slowed  in  any  hold  adjacent  to  a  hold 
containing  petroleum  coke  except  as 
provided  in  paragraph  (d)  of  this 
section. 

(d)  In  a  hold  over  a  tank  containing 
fuel  or  material  having  a  flashpoint  of 
less  than  93°C  (ZOOT),  before  petroleum 
coke  at  55°C  (laiT)  or  above  may  be 
loaded  into  that  hold,  a  0.6  to  1.0  meter 
(2  to  3  foot)  layer  of  the  petroleum  coke 
at  a  temperature  not  greater  than  43''C 
|110°F)  must  first  be  loaded. 

(e)  Petroleum  coke  must  be  loaded  as 
follows: 

(1)  For  a  shipment  in  a  hold  over  a 
fuel  tank,  the  loading  of  a  cooler  layer 
of  petroleum  coke  in  the  hold  as 
required  by  paragraph  (d)  of  this  section 
must  be  completed  prior  to  loading  the 
petroleum  coke  at  SS'C  (131°F)  or  above 
in  any  hold  of  the  vessel. 

(2)  Upon  completion  of  the  loading 
described  in  paragraph  (e)(1)  of  this 
section,  a  0.6  to  1.0  meter  (2  to  3  foot) 
layer  of  the  petroleum  coke  at  55°C 
(131°F)  or  above  must  first  be  loaded 
into  each  hold,  including  those  holds,  if 
any,  already  containing  a  cooler  layer  of 
the  petroleum  coke. 

(3)  Upon  completion  of  the  loading 
described  in  paragraph  (e)(2)  of  this 
section,  normal  loading  of  the 
petroleum  coke  may  proceed  to 
completion. 

(f)  The  master  of  the  vessel  shall  warn 
members  of  a  crew  that  petroleum  coke 
loaded  and  transported  under  the  terms 
of  this  section  is  hot,  and  that  injury  due 
to  bums  is  possible. 

§  148.300    Radioactive  material;  low 
specific  activity. 

Except  as  authorized  under  §  148.305, 
radioactive  materials  that  may  be 
stowed  or  transported  in  bulk  are 
limited  to  those  radioactive  materials 
defined  as  low  specific  activity 
materials  in  49  CFR  173.403(n). 

§  148.305    Radioactive  material;  surface 
contaminated  objects. 

Solid  objects  of  nonradioactive 
material  having  radioactive  material 
distributed  on  their  surfaces  are 
authorized  for  shipment  only  if — 

(a)  The  nonfixed  contamination  on 
the  accessible  surface  averaged  over  300 
cmz  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  0.0001 
microcurie/cm2  (4.0  Bq/cm^)  for  beta 
and  gamma  emitters  and  low  toxicity 
alpha  emitters,  or  10- s  microcurie/cm^ 
(0.4  Bq/cm^)  for  alpha  emitters; 

(b)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 


cm2  (or  the  area  of  the  surface  if  less 
than  300  cm^)  does  not  exceed  1.0 
microcurie/cm2  (40,000  Bq/cm^)  for  beta 
and  gamma  emitters  and  low  toxicity 
alpha  emitters,  or  0.1  microcurie/cm^ 
(4,000  Bq/cm2)  for  alpha  emitters;  and 
(c)  The  nonfixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  surface,  averaged  over "300 
cm2  (or  the  area  of  the  surface  if  less 
than  300  cmz)  does  not  exceed  1.0 
microcurie/cmz  (40,000  Bq/cm^)  for  beta 
and  gamma  emitters  or  0.1  microcurie/ 
cm2  (4,000  Bq/cm2)  for  alpha  emitters. 

§148.310    Seedcake. 

(a)  Seed  cake,  except  as  provided  in 
paragraphs  (h)  and  (i)  of  this  section, 
must  be  carried  in  accordance  w  iih 
paragraphs  (b)  through  (g)  of  this 
section. 

(b)  Prior  to  loading,  the  seed  cake 
must  be  aged  in  accordance  with  the 
instructions  of  the  shipper. 

(c)  If  the  seed  cake  is  solvent 
extracted,  it  must  be — 

(1)  Free  from  flammable  solvent  as  far 
as  reasonably  practicable;  and 

(2)  Stowed  in  a  mechanicallv 
ventilated  hold. 

(d)  Prior  to  loading,  the  shipper  must 
provide  the  master  of  the  vessel  or 
person  in  charge  of  the  barge  with  a 
certificate  from  a  competent  testing 
laboratory  stating  the  oil  and  moisture 
content  of  the  seed  cake. 

(e)  The  seed  cake  must  be  kept  as  dry 
as  reasonably  practicable  at  all  times. 

(f)  For  a  voyage  with  a  planned 
duration  greater  than  5  days,  the  \essel 
must  be  equipped  with  facilities  for 
introducing  carbon  dioxide  or  another 
inert  gas  into  the  hold. 

(g)  Temperature  readings  mu-^t  be 
taken  at  least  once  in  every  24  hour 
period.  If  the  temperature  of  the  seed 
cake  exceeds  SS'C  (131^)  and 
continues  to  increase,  ventilation  to  the 
cargo  hold  must  be  discontinued  If 
heating  continues  after  ventilation  has 
been  discontinued,  carbon  dioxide  or 
the  inert  gas  required  under  paragraph 
(f)  of  this  section  mu.st  be  introduced 
into  the  hold;  except,  if  the  seed  cake  is 
solvent  extracted,  the  use  of  inert  gas 
must  not  be  introduced  until  fire  is 
apparent  to  avoid  the  possibilitv  of 
igniting  the  solvent  vapors  by  t.he 
generation  of  static  eledricity. 

(h)  Seed  cake  must  be  carried  in 
accordance  with  the  fenns  of  a  Special 
Permit  issued  by  the  Commandant  (G- 
MTH)  in  accordance  with  subpart  B  of 
this  part  if — 

(1)  The  oil  was  mechanically 
expelled;  and 

(2)  It  contains  more  than  10% 
vegetable  oil  or  more  than  20% 
vegetable  oil  and  moisture  combined. 


(i)  This  part  does  not  apply  to  solvent 
extracted  rape  seed  meal  p)ellets  or  soya 
bean  meal  that — 

(1)  Contains  not  more  than  4% 
vegetable  oil  and  not  more  than  15% 
vegetable  oil  and  moisture  combined; 
and 

(2)  As  far  as  reasonably  practicable,  is 
free  from  flammable  solvent. 

§148.315    Sulfur. 

(a)  This  part  applies  to  sulfur  in  the 
form  of  lumps  or  coarse-grain  powder 
only.  Fine-grained  powder  ("flowers  of 
sulfur")  may  not  be  transported  in  bulk. 

(b)  After  the  loading  or  unloading  of 
sulfur  to  which  this  part  applies  has 
been  completed,  the  vessel's  decks 
bulkheads,  and  overheads,  if  conlai:;.ng 
sulfur  dust,  must  be  swept  clean  or 
washed  down  with  fresh  water. 

(c)  A  cargo  space  that  contains  <;uif'„r 
or  the  residue  of  a  sulfur  cargo  must  be 
adequately  \entilated.  preferably  by 
mechanical  means.  Each  ventilator 
intake  must  be  fitted  with  a  spark- 
arresting  screen. 

§  148.320    Tankage:  gart>age  tankage; 
rough  ammonia  tankage;  or  tankage 
fertilizer. 

(a)  This  pert  applies  to  rough 
ammonia  tankage  in  bulk  that  cont  ...-.s 
7%  or  more  moisture  by  weight  and 
garbage  tankage  and  tankage  fertilizer 
that  contain  8%  or  more  moisture  by 
weight. 

(b)  Tankage  to  which  this'part  ripp!,es 
may  not  be  loaded  in  bulk  if  its 
temperature  exceeds  38''C  (lOO^F). 

(c)  During  the  voyage,  the  temperav.ire 
of  the  tanknge  must  be  monitored  at 
intervals  sufficient  to  detect 
spontaneous  heating. 

§148.325    Wood  Chips;  wood  pulp  pellets. 

(a)  This  part  applies  to  wood  ch:ps 
and  wood  pulp  pellets  in  bulk  that  are 
subject  to  oxidation  leading  to  dep!Mtio;i 
of  oxygen  and  an  increase  in  carbo:i 
dioxide  in  the  cargo  hold. 

(b)  No  person  may  enter  a  cargo  hoid 
(  ontaining  wood  chips  or  wood  pulp 
pellets,  UTiless — 

(1)  The  atmosphere  in  the  cargo  hcd 
has  been  tested  and  contains  sufficit-nf 
oxygen  to  support  life;  or 

(2)  The  person  entering  the  carj:o  .^oid 
is  wearing  ihe  appropriate  self- 

c  ontained  breathing  appciratus. 

§  148.330    Zinc  ashes;  zinc  dross;  zinc 
residues;  zinc  skimmings. 

(a)  The  shipper  shall  inform  the 
(  ognizant  Coast  Guard  Captain  of  the 
Port  in  advance  of  any  cargo  transfer 
operations  involving  zinc  ashes,  z:  u: 
dross,  zinc  residues,  or  zinc  skimn:.n^s 
(zinc  material)  in  bulk. 
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(b)  Zinc  material  must  be  aged  by 
exposure  to  the  elements  for  at  least  one 
year  prior  to  shipment  in  bulk. 

(c)  Prior  to  loading  in  bulk,  zinc  must 
be  stored  under  cover  for  a  sufficient 
period  of  time  to  ensure  that  it  is  as  dry 
as  reasonably  practicable.  No  zinc 
material  that  is  wet  may  be  accepted  for 
shipment. 

(d)  Zinc  material  may  not  be  loaded 
in  bulk  if  its  temperature  is  greater  than 
ll.l'C  (ZCF)  in  excess  of  the  ambient 
temperature. 

(e)  Paragraphs  (e)(1)  through  (e)(5)  of 
this  section  apply  only  when  zinc 
materials  are  carried  by  a  manned  cargo 
vessel: 

(1)  Zinc  material  in  bulk  must  be 
stowed  in  a  mechanically  ventilated 
hold  which — 

(i)  Is  designed  for  at  least  one 
complete  air  change  every  30  minutes 
based  on  the  empty  hold; 

(ii)  Has  explosion-proof  motors 
approved  for  use  in  Class  I,  Division  1, 
Group  B  atmospheres  or  equivalent 
motors  approved  by  the  vessel's  flag 
state  administration  for  use  in  hydrogen 
atmospheres;  and 

(iii)  Has  nonsparking  fans. 

(2)  Each  hold  into  which  zinc  material 
is  to  be  loaded  must  be  fitted  with 
permanently  installed  combustible  gas 
detectors  capable  of  measuring 
hydrogen  concentrations  of  0  to  4.1%  by 
volume.  If  the  concentration  of 
hydrogen  in  the  space  above  the  cargo 
exceeds  1%  by  volume,  the  ventilation 
system  must  be  run  until  the 
concentration  drops  below  1%  by 
volume. 

(3)  Thermocouples  must  be  installed 
approximately  6  inches  below  the 
surface  of  the  zinc  material  or  in  the 
space  immediately  above  the  zinc 
material.  If  an  increase  in  temperature  is 
detected,  the  mechanical  ventilation 
system  required  by  paragraph  (d)  of  this 
section  must  be  used  until  the 
temperature  of  the  zinc  material  is 
below  55  t:  (131  "F). 

(4)  Except  as  provided  in  paragraph 
{e)(5)  of  this  section,  the  cargo  hatches 
of  holds  containing  zinc  material  must 
remain  sealed  to  prevent  the  entry  of 
seawater. 

(5)  If  the  concentration  of  hydrogen  is 
near  4.1%  by  volume  and  increasing, 
despite  ventilation,  or  the  temf)erature 
of  the  zinc  material  reaches  eS'C  (150°?) 
and  the  weather  and  sea  conditions 
allow,  the  cargo  hatches  must  be 
opened,  taking  care  to  prevent  sparks 
and  minimize  the  entry  of  water. 


Subpart  F — Additional  Special 
Requirements 

§148.400    Applicability. 

The  requirements  of  this  subpart 
apply  only  to  the  shipment  or  loading 
of  a  material  listed  in  table  148.10  of 
this  part  with  a  reference  to  a  section  or 
paragraph  of  this  subpart. 

§  148.405    Sources  of  Ignition. 

(a)  Except  in  an  emergency,  no 
welding,  burning,  cutting,  chipping  or 
other  operations  involving  the  use  of 
fire,  open  flame,  spark  or  arc  producing 
equipment,  may  be  performed  in  a  cargo 
hold  containing  a  material  to  which  this 
paragraph  applies  under  table  148.10  or 
in  an  adjacent  space. 

(b)  Welding,  burning,  cutting, 
chipping  or  other  operations  involving 
the  use  of  fire,  open  flame,  spark  or  arc 
producing  equipment,  may  be 
perfonnod  in  a  cargo  hold  containing  a 
material  to  which  this  paragraph  applies 
under  table  148.10  of  this  part  or  in  an 
adjacent  space  when  approved  by  the 
master  of  the  vessel  after  the  hold  or 
adjacent  space  has  been  tested  to  ensure 
that  the  concentration  of  any  flammable 
gas  that  may  be  present  does  not  exceed 
10  percent  of  the  LFL. 

§148.407    Smoking. 

When  a  material  that  is  listed  in  table 
148.10  of  this  part  with  a  reference  to 
this  section  is  being  loaded  or  unloaded, 
smoking  is  prohibited  anywhere  on 
board  the  vessel.  While  such  a  material 
is  on  board  the  \  essel,  smoking  is 
prohibited  in  spaces  adjacent  to  the 
cargo  hold  and  on  the  vessel's  deck  in 
the  vicinity  of  cargo  hatches,  ventilator 
outlets  and  other  accesses  to  the  hold 
containing  the  material.  "NO 
SMOKING"  signs  must  be  displayed  in 
conspicuous  locations  in  the  areas 
where  smoking  is  prohibited. 

§148.410    Firehoses. 

A  fire  hose,  supplied  with  fresh  water 
from  a  shore  supply  source,  must  be 
available  at  each  hatch  through  which  a 
material  that  is  listed  in  table  148.10  of 
this  part  with  a  reference  to  this  section 
is  being  loaded.  When  the  material  is 
being  transferred  between  vessels,  the 
hoses  may  be  supplied  with  salt  water 
if  no  fresh  water  is  available. 

§148.415    Toxic  gas  analyzers. 

When  transporting  a  material  that  is 
listed  in  table  148.10  of  this  part  with 
a  reference  to  a  paragraph  of  this 
section,  a  gas  analyzer  appropriate  for 
the  toxic  gas  listed  in  that  paragraph 
must  be  on  board  the  vessel,  except  for 
unmanned  barges.  At  least  two  members 
of  the  crew  must  be  knowledgeable  in 
the  use  of  the  equipment,  which  must 
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be  maintained  in  a  condition  ready  for 
use.  The  atmosphere  in  the  cargo  hold 
and  adjacent  spaces  must  be  tested 
before  a  person  is  allowed  to  enter  these 
spaces.  If  toxic  gases  are  detected,  the 
space  must  be  ventilated  and  retested 
prior  to  entry.  The  toxic  gases  for  which 
the  requirements  of  this  section  must  be 
met  when  a  paragraph  of  this  section  is 
referenced  in  table  148.10  of  this  part 
are  as  follows: 

(a)  Arsine. 

(b)  Carbon  monoxide. 

(c)  Hydrogen  cyanide. 

(d)  Hydrogen  sulfide. 

(e)  Pliosphine. 

(f)  Sulfur  dioxide. 

§  148.420    Flammable  gas  analyzers. 

When  transporting  a  material  listed  in 
table  148.10  of  this  part  with  a  reference 
to  a  paragraph  of  this  section,  a  gas 
analyzer  appropriate  for  the  flammable 
gas  listed  in  that  paragraph  must  be  on 
board  the  vessel,  except  for  unmanned 
barges.  At  least  two  members  of  the 
crew  must  be  knowledgeable  in  the  use 
of  the  equipment,  which  must  be 
maintained  in  a  condition  ready  for  use 
and  capable  of  measuring  0-100%  LFL 
for  the  gas  indicated.  The  atmosphere  in 
the  cargo  hold  must  be  tested  before  any 
person  is  allowed  to  enter.  If  flammable 
gases  are  detected,  the  space  must  be 
ventilated  and  retested  prior  to  entry. 
The  flammable  gases  for  which  the 
requirements  of  this  section  must  be  met 
when  a  paragraph  of  this  section  is 
referenced  in  table  148.10  of  this  part 
are  as  follows: 

(a)  Carbon  monoxide. 

(b)  Hydrogen. 

(c)  Methane. 

§  148.425    Oxygen  analyiers. 

When  transporting  material  that  is 
listed  in  table  148.10  of  this  part  with 
a  reference  to  this  section,  equipment 
capable  of  measuring  atmospheric 
oxygen  must  be  carried  on  board  the 
vessel,  except  for  unmanned  barges.  At 
least  two  members  of  the  crew  must  be 
knowledgeable  in  the  use  of  the 
equipment,  which  must  be  maintained 
in  a  condition  ready  for  use.  Before  any 
person  is  allowed  to  enter  the  cargo 
space,  the  atmosphere  in  the  space  must 
be  tested  to  ensure  that  there  is 
sufficient  oxygen  to  support  life.  If  the 
oxygen  content  is  below  19.5%  the 
space  must  be  ventilated  and  retested 
prior  to  entry. 

§148.430    Self-contained  breathing 
apparatus. 

When  transporting  a  material  that  is 
listed  in  table  148.10  of  this  part  with 
a  reference  to  this  section,  each  U.S.  flag 
vessel,  except  an  unmanned  barge,  roust 
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have  on  board  at  least  two  self- 
contained,  pressure-demand-type,  air 
breathing  apparatus  approved  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  or  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  each  having  at  least  a  thirty 
minute  air  supply.  Each  foreign  flag 
vessel  must  have  on  board  at  least  two 
such  apparatus  that  are  approved  by  the 
flag  state  administration.  This  apparatus 
must  be  in  addition  to  that  required  to 
be  part  of  the  vessel's  firemen's  outfit 
under  46  CFR  part  96,  subpart  96.35  or 
by  the  flag  state  administration.  The 
master  shall  ensure  that  the  breathing 
apparatus  is  used  only  by  persons 
trained  in  its  use. 

§  148.435    Electrical  circuits  in  cargo  holds. 

When  transporting  a  material  that  is 
listed  in  table  148.10  of  this  part  with 
a  reference  to  this  section,  each 
electrical  circuit  terminating  in  a  cargo 
hold  containing  the  material  must  be 
electrically  disconnected  from  the 
power  source  at  a  point  outside  of  the 
cargo  hold.  The  point  of  disconnection 
must  be  marked  to  prevent  the  cin  uit 
from  being  reenergized  while  the 
materia!  is  on  board. 

§148.440    Stowage  precautions. 

When  transporting  a  material  listed  in 
table  148.10  of  this  part  with  a  reference 
to  a  paragraph  of  this  section,  the 
following  precautions  contained  in  the 
referenced  paragraph  must  be  taken: 

(a)  The  material  must  be  stowed  in  a 
mechanically  ventilated  hold. 

(b)  Precautions  must  be  taken  to 
minimize  exposure  of  persons  to  riusi 
generated  by  the  cargo. 

(c)  Suspension  of  the  cargo  dust  in  the 
air  constitutes  an  explosive  atmosphere; 
precautions  must  be  taken  to  prevent 
ignition  of  the  cargo  dust. 

§  148.445    Adjacent  spaces. 

When  transporting  a  material  listed  in 
table  148.10  of  this  part  with  a  reference 


to  this  section  the  following 
reouirements  must  be  met: 

fa)  Each  space  adjacent  to  a  cargo  hold 
must  be  ventilated  by  natural 
ventilation  or  by  ventilation  equipment 
safe  for  use  in  an  explosive  gas 
atmosphere. 

(b)  Except  for  a  cargo  hold  containing 
coal  on  a  voyage  with  a  duration  of  72 
hours  or  less,  each  space  adjacent  to  a 
cargo  hold  containing  the  material  must 
be  regularly  monitored  for  the  presence 
of  the  fiammable  gas  indicated  by 
reference  to  §  148.420.  If  the  level  of 
fiammable  gas  in  any  space  reaches  30% 
of  the  LPL  all  electrical  equipment  that 
is  not  certified  safe  for  use  in  an 
explosive  gas  atmosphere  must  be 
deenergized  at  a  location  outside  of  that 
space.  This  location  must  be  labeled  to 
prohibit  reenergizing  until  the 
atmosphere  in  the  space  is  tested  and 
found  to  be  less  than  30%  of  the  LFL. 

(c)  Each  person  who  enters  anv  space 
adjacent  to  a  cargo  hold  or  compartment 
containing  the  material  mu.st  wear  a 
self-contained  breathing  apparatus 
unless — 

(1)  The  space  has  been  tested,  or  is 
routinely  monitored,  for  the  appropriate 
flammable  gas  and  oxygen: 

(2)  The  level  of  fiammable  gas  is  less 
than  10%  of  the  LFL; 

(3)  The  level  of  toxic  gas,  if  required 
to  be  tested,  is  less  than  the  TLV;  and 

(4)  The  couLcntration  of  oxvgen  is  at 
least  19.5%. 

(d)  Except  in  an  emergency,  no  person 
may  enter  an  adjacent  space  if  the  level 
of  flammable  gas  is  greater  than  30"o  of 
the  LFL.  If  emergency  enfi^'  is 
necessary,  each  person  who  enters  the 
space  mu.st  wear  a  self-contained 
breathing  apparatus  and  caution  must 
be  exercised  to  ensure  that  no  sparks  are 
produced. 

§  148.450    Cargoes  subject  to  liquefaction. 

(a)  This  section  applies  only  to  a 
material  that  is  listed  in  table  148.10 
with  a  reference  to  this  section. 

(b)  This  section  does  not  apply  to — 


(1)  Shipments  by  unmanned  barge;  or 

(2)  Coal  that  is  not  fine-particled  coal. 

(c)  The  following  terms  are  defined  as 
used  in  this  section: 

Cargo  subject  to  liquefaction  means  a 
material  which  is  subject  to  moisture 
migration  and  subsequent  liquefaction  if 
shipped  with  a  moisture  content  in 
excess  of  the  transportable  moisture 
limit. 

Moisture  migration  is  the  movement 
of  moisture  by  settling  and 
consolidation  of  a  material,  which  may 
result  in  the  development  of  a  fiow  state 
in  the  material. 

Transportable  moisture  limit  (TMLj  of 
a  cargo  that  may  liquefy  is  the 
maximum  moisture  content  which  is 
considered  safe  for  carriage  on  vessels. 

(d)  Except  on  a  vessel  that  is  speciallv 
constructed  or  specially  fitted  for  the 
purpose  of  carrying  such  cargoes,  a 
rargo  subject  to  liquefaction  may  not  be 
transported  by  vessel  if  its  moisture 
content  exceeds  its  TML. 

(e)  The  shipper  of  a  cargo  subject  to 
liquefaction  shall  provide  the  master 
with  the  moffTial's  moisture  content  and 
TML. 

(f)  The  master  of  a  vessel  shipping  a 
cargo  subject  to  liquefaction  shall 
ensure  that — 

(1)  A  cargo  containing  a  liquid  is  .--.ot 
stowed  in  the  same  cargo  space  with  a 
cargo  subject  to  liquefaction;  and 

(2)  Precautions  are  taken  to  prevent 
the  entn,-  of  liquids  into  a  cargo  space 
containing  a  cargo  subject  to 
liquefaction. 

(gl  The  m.oisture  c  ontent  and  TML  of 
a  material  may  be  detei-mined  bv  the 
tests  described  in  appendix  D.l  oftht- 
BC  Code. 

Dated:  March  2.  T)'*4 
R.C.  North. 

Captain,  I  '.S  Cnosi  Gur.rd.  Ac  ting  Chief. 
Office  of  Munnp  SiiMy.  Securit\  and 
Environmental  Protection. 
[PR  Doc.  94-8364  Filed  4-11-94;  8  4.S  a.nj 
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DEPARTMErrr  OF  JUSTICE 

Office  of  the  Attorney  General 

28CFRPart36 

[A.G.  Order  No.  1852-94] 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 
[Docket  93-3] 
RIN  3014-AA15 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  37 

Americans  With  Disabilities  Act 
Accessit>ility  Guidelines;  Detectable 
Warnings 

AGENCIES:  Architectural  and 
Transportation  Barriers  Compliance 
Board.  Department  of  Justice  and 
Department  of  Transportation. 
ACTION:  Joint  final  rule. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  is  conducting  research  during 
fiscal  year  1994  on  whether  detectable 
warnings  are  needed  at  curb  ramps  and 
hazardous  vehicular  areas  and  their 
effect  on  persons  with  mobility 
impairments  and  other  pedestrians. 
Depending  on  the  results  of  this 
research,  the  Access  Board  may  conduct 
additional  research  during  fiscal  year 
1995  to  refine  the  scoping  provisions 
and  technical  specifications  for 
detectable  warnings  at  these  locations. 
Because  of  the  issues  that  have  been 
raised  about  the  use  of  detectable 
warnings  at  curb  ramps  and  curbless 
entranceways  to  retail  stores  and  other 
places  of  public  accommodation,  the 
Access  Board,  the  Department  of  Justice, 
and  the  Department  of  Transportation 
are  suspending  temporarily  until  July 
26. 1996  the  requirements  for  detectable 
warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools  in 
the  Americans  With  Disabilities  Act 
Accessibility  Guidelines  (ADAAG)  so 
that  the  agencies  can  consider  the 
results  of  the  research  and  determine 
whether  any  changes  in  the 
requirements  are  warranted. 
EFFECTIVE  DATE:  May  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Access  Board:  James  J.  Raggio,  General 
Counsel.  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  N\V..  suite  1000, 


Washington.  tX:  20004-1111. 
Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TTY). 

Department  of  Justice:  Stewart  B. 
Oneglia,  Chief.  Coordination  and 
Review  Section.  Civil  Rights  Division. 
Department  of  Justice.  Post  Office  Box 
66118,  Washington.  DC  20035. 
Telephone  (202)  307-2222  (voice  or 
TTY). 

Department  of  Transportation:  Robert 
C.  Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation.  400  7th  Street  SW.. 
room  10424.  Washington,  DC  20590. 
Telephone  (202)  366-9306  (voice)  or 
(202)  755-7687  (TTY). 

The  telephone  numbers  listed  above 
are  not  toll-free  numbers. 

This  document  is  available  in  the 
following  alternate  formats:  cassette 
tape,  braille,  large  print,  and  computer 
disc.  Copies  may  be  obtained  from  the 
Access  Board  by  caUing  (202)  272-5434 
(voice)  or  (202)  272-5449  (TTY).  The 
document  is  also  available  on  electronic 
bulletin  board  from  the  Department  of 
Justice  at  (202)  514-€193. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9,  1993,  the  Access  Board 
published  a  notice  in  the  Federal 
Register  announcing  that  it  planned  to 
conduct  research  during  fiscal  year  1994 
on  whether  detectable  warnings  are 
needed  at  curb  ramps  and  hazardous 
vehicular  areas  and  their  effect  on 
persons  with  mobility  impairments  and 
other  pedestrians."  58  FR  37058.  On  the 
same  day,  the  Access  Board,  the 
Department  of  Justice,  and  the 
Department  of  Transportation 
(hereinafter  referred  to  as  "the 
agencies")  published  a  joint  notice  of 
the  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  to  suspend  temporarily 
the  requirements  for  detectable 
warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools  in 
the  Americans  with  Disabilities  Act 
Accessibihty  Guidehnes  (ADAAG) 
pending  the  research.  58  FR  37052.  In 
issuing  the  NPR-M,  the  agencies  noted 


I  Detectable  warnings  are  a  pattern  of  closely 
spaced,  small  truncated  domes  that  are  built  in  or 
applied  tOB  welking  surface  to  alert  persons  who 
are  blind  or  who  have  low  vision  of  hazards  on  a 
circulation  pa-h.  36  CFR  Part  1191.  Appendix  A, 
Section  4.J9.2.  Research  has  shown  that  the 
truncated  do."ne  pattern  is  highly  detectable  both  by 
cane  and  under  foot.  The  truncated  dome  pattern 
has  been  used  as  a  delectable  warning  along  transit 
platform  edges  for  over  Five  years  by  the  Bay  Area 
Rapid  Transit  (BART)  system  in  California  and  by 
the  Metro-Dade  Transit  Agency  in  Florida.  The 
truncated  dome  pattern  has  also  been  used  in  Great 
B.'itair,  Japa.T.  ar.d  other  countries  as  a  detectable 
warning. 


that  blind  persons  and  their 
organizations  had  taken  differing 
positions  regarding  whether  detectable 
warnings  are  needed  at  these  locations; 
that  persons  wi\h  mobility  impairments 
had  expressed  concern  that  installing 
detectable  warnings  on  the  entire  length 
of  curb  ramps  would  adversely  affect 
their  ability  to  safely  negotiate  the 
sloped  surfaces;  and  that  a  national 
association  of  retail  stores  had  asserted 
that  installing  detectable  warnings  on 
curb  ramps  and  curbless  entranceways 
to  the  stores  would  pose  a  tripping 
hazard  for  their  customers.  The  agencies 
stated  in  the  NPRM  that  because  of 
these  potential  safety  issues  they 
believed  that  it  would  be  in  the  public 
interest  to  suspend  temporarily  the 
ADAAG  requirements  for  detectable 
warnings  at  the  locations  noted  above 
until  the  research  provides  additional 
information  to  address  the  issues. 

Over  150  comments  were  received  on 
the  July  9, 1993  NPRM.  Another  110 
comments  concerning  detectable 
warnings  were  received  in  response  to 
a  NPRM  published  by  the  Access  Board 
in  the  Federal  Register  on  December  21, 
1992  which  proposed  to  reserve 
detectable  warnings  provisions  for  curb 
ramps  installed  in  the  public  right-of- 
way  by  State  and  local  governments.  58 
FR  60612.  The  comments  received  in 
response  to  both  the  July  9, 1993  NPRM 
and  the  December  21. 1992  NPRM  have 
been  considered  in  this  rulemaking.  The 
comments  came  from  blind  persons  and 
their  organizations  (132  comments); 
State  and  local  government  agencies  (54  . 
comments);  manufacturers  of  detectable 
warnings  (14  comments);  professional 
and  trade  associations  (11  comments); 
businesses  (4  comments);  organizations 
representing  persons  with  mobility 
impairments  (4  comments);  mobility 
specialists  (13  comments);  and  other 
individuals  (17  comments)  and  entities 
(14  comments).  About  25  persons 
submitted  comments  in  response  to  both 
NPRM's. 

The  comments  centered  around  three 
issues:  whether  detectable  warnings  are 
needed  at  curb  ramps  and  other 
locations;  their  effect  on  persons  with 
mobility  impairments  and  other 
pedestrians;  and  their  durability, 
maintainability,  and  cost.  The 
comments  are  further  discussed  below. 

Need  for  Detectable  Warnings  at  Curb 
Ramps  and  Other  Locations 

The  National  Federation  of  the  Blind 
(NFB),  ten  NFB  chapters,  and  31  blind 
individuals  submitted  comments 
supporting  the  proposed  suspension  of 
the  ADAAG  requirements  for  detectable 
warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools. 


FederaJ  Register  /  Vol.  59.  No.  70  /  Tuesday.  April  12.  1994  /  Rules  and  Regulations         17443 


NFB  further  recommended  that 
detectable  warnings  be  eliminated 
eventually  from  AJDAAG,  including  at 
transit  platfonn  edges.  NFB  asserted  that 
blind  persons  are  responsible  for  using 
effective  travel  methods  (i.e.,  cane  or 
guide  dog)  and  that  public  policy 
should  be  based  on  an  "individual 
responsibility"  standard.  NFB  pointed 
out  that  bUnd  persons  move  about  safely 
every  day  without  detectable  warnings; 
and  slated  that  fears  of  blind  persons 
falling  or  being  injured  are  based  on 
emotional  responses  and  not  factual 
information.  NFB  claimed  that  there  are 
sufficient  cues  already  available  in  the 
environment  to  alert  blind  persons  of 
hazards  on  a  circulation  path  and  that 
if  only  some  hazards  are  marked  by 
detectable  warnings,  the  inconsistency 
is  likely  to  defeat  their  intended 
purpose  and  could  create  a  threat  rather 
than  an  aid  to  safe  mobility  for  blind 
persons. 

The  American  Council  of  the  Blind 
(ACB),  18  ACB  chapters,  the  Council  of 
Citizens  with  Low  Vision  International 
and  two  of  its  chapters,  the  Guide  Dog 
Users  of  Massachusetts  and 
Pennsylvania,  the  National  Alliance  of 
Blind  Students,  the  American 
Foundation  for  the  Blind,  the 
Association  for  Education  and 
Rehabilitation  of  the  Blind  and  Visually 
Impaired,  15  other  State  and  local 
organizations  representing  persons  who 
are  blind  or  who  have  vision 
impairments,  49  blind  individuals,  and 
eight  mobility  specialists  submitted 
comments  opposing  the  suspension. 
These  commenters  recounted  incidents 
of  blind  persons  approaching  curb 
ramps  and  stepping  into  the  street 
without  stopping;  walking  into 
reflecting  pools;  and  falling  from  transit 
platforms.  News  articles  were  submitted 
reporting  the  deaths  of  three  blind 
persons  who  fell  from  subway  platforms 
in  Boston  and  New  York  and  from  a 
commuter  rail  platform  in  Maryland 
during  1993.2  Another  news  article 
reported  an  incident  of  a  blind  person 
who  was  severely  injured  from  falling  in 
front  of  an  oncoming  train  in  Baltimore 
in  December  1992. 

ACB  submitted  a  report  of  a  recent 
research  project  which  studied  cues 
used  by  blind  persons  to  detect  streets. 
Barlow,  J.  and  Bentzen,  B.L.,  Cues  Blind 
Travelers  Use  to  Detect  Streets, 
Washington,  DC:  American  Council  of 
the  Blind  (1993).  Eight  cities  were 
included  In  the  research  project.  In  each 
city,  ten  blind  persons  who  use  canes  to 


travel  approached  ten  unfamiliar 
intersections  with  curb  ramps  without 
detectable  warnings.  They  were  asked  to 
stop  when  they  believed  their  next  step 
would  be  into  the  street  and  to  report 
the  cues  which  they  used  to  determine 
where  to  stop.  Of  the  80  bUnd  persons 
who  participated  in  the  research  project, 
75%  were  considered  good-to-excellent 
travellers  by  self-report  and  through 
assessment  by  orientation  and  mobility 
specialists;  and  two-thirds  reported 
travelling  independently  a  minimum  of 
five  times  a  week. 

Of  the  800  street  approaches,  the 
participants  walked  down  the  center  of 
the  curb  ramps  in  557  instances  and 
stopped  before  the  street  in  360  cases 
(65%).  Of  the  22  cues  reportedly  used 
to  detect  the  street,  the  two  most 
frequently  mentioned  cues  were  the 
downslope  of  the  ramp  and  the  presence 
of  traffic  on  the  street  perpendicular  to 
the  participant's  line  of  fravel.  Other 
cues  frequently  mentioned  were  the 
upslope  or  texture  change  at  the  street, 
the  end  of  the  building  line  or  shoreline, 
and  the  presence  of  traffic  on  the  street 
parallel  to  the  participants  Hne  of 
travel.  The  participants  stated  that  they 
usually  used  a  combination  of  cues  to 
identify  the  street. 

In  the  197  instances  (35%)  where  the 
participants  walked  dovMi  the  curb 
ramp  and  did  not  stop  before  the  street: 

•  There  was  fraffic  on  the  street 
perpendicular  to  the  participant's  line  of 
travel  in  116  cases  (59%).  The  traffic 
was  moving  in  75  cases  and  idling  in  41 
cases. 

•  The  participants  took  two  or  more 
steps  into  the  street  in  151  cases  (76%) 

Although  the  participants  reported 
the  presence  of  the  traffic  on  the  street 
perpendicular  to  their  line  of  travel  and 
the  upslope  or  texture  change  at  the 
street  as  frequently  used  cues  to  detect 
the  street,  the  research  data  indicate  that 
these  cues  are  not  sufficient  to 
consistently  and  dependably  identify 
the  street. 3 

The  research  data  suggest  that  there  is 
a  strong  relationship  between  the  slope 
of  the  curb  ramp  and  the  detection  of 
the  street.* 


'  None  of  the  transit  platform  edges  hdd 
detectable  wamings  that  conform  to  the  AOA.'VG 
requirements.  The  New  York  subway  platform  edge 
was  marked  by  a  yellow  stripe  arid  an  abrasive 
material. 


iThe  research  project  also  analyzed  participant 
variables  such  as  frequency  of  travel,  travel 
proficiency,  cane  lengthen  in  relation  to  stride 
length,  cane  technique,  hearing,  and  organizational 
membership.  Travel  proficiency  and  cane  technique 
were  found  to  be  marginally  significant  factors  in 
detecting  the  street.  The  other  bctors  were  not 
significant. 

<The  research  data  also  suggest  that  there  ii  a 
strong  relationship  between  the  rata  of  change  in 
slope  between  the  walkway  leading  up  to  the  curb 
ramp  and  the  ramp  itself.  The  participants  had  a 
greater  rate  (85%)  of  detecting  the  street  were  the 
change  in  slope  was  abrupt  and  a  lower  rale  (57%) 
where  the  change  in  slope  was  gradual. 


•  Where  the  slope  was  6*  or  more 
(1:10  or  more),  the  participants  stopped 
before  the  street  in  172  of  194  instances 
(89%). 

•  Where  the  slope  was  5"  (1:11  to 
1:13),  the  participants  stopped  before 
the  street  in  31  of  44  instances  (70%). 

•  Where  the  slope  was  4"  or  less  (1:14 
or  less),  the  participants  stopped  before 
the  street  in  157  of  319  instances 
(49%).5 

The  report  made  the  following 
recommendations  for  additional 
research: 

[Fluture  research  could  more  precisely 
measure  the  curb  ramps  included  in  this 
project,  and  analyze  performance  with 
relationship  to  these  more  accurate 
measurements.  It  may  be  possible  that  ramps 
which  have  1:12  slopes  facilitate  high 
detection  rates,  while  ramps  of  lesser  slopes 
(e.g.,  1:15)  may  be  clearly  associated  with 
low  detection  rates.  If  ramps  of  1:12  facilitate 
high  street  detection  rates,  then  it  is  possible 
that  the  [ADAAG]  requirement  for  delectable 
wamings  on  curb  ramps  could  be  limited, 
e.g.,  to  ramps  having  slopes  less  than  1:12. 
The  requirement  that  detectable  wamings 
extend  over  the  entire  surface  of  curb  ramps 
is  not  suppwrted  by  empirical  evidence  that 
such  an  extensive  tactile  cue  is  necessary  to 
alert  blind  travellers  to  the  end  of  a  curb 
ramp  and  the  beginning  of  a  street.  It  is 
possible  that  a  lesser  amount  of  warning  (24  ' 
or  36")  may  be  sufficient  If  so.  the  optimal 
placement  of  the  warning  still  remains  to  be 
determined.  Suggested  locations  are  (1)  on 
the  lower  end  of  the  ramp,  immediately 
adjoining  the  street;  (2)  on  the  upper  end  of 
the  ramp;  and  (3)  around  the  sides  and  at  the 
top  of  the  ramp.  Dimensions  and  location  of 
detectable  warnings  need  further  empirical 
research. 

Effect  of  Detectable  Wamings  on 
Persons  With  Mobility  Impairments 
and  Other  Pedestrians 

Eastern  Paralyzed  Veterans 
Association,  Paralyzed  Veterans  of 
America,  and  two  State  organizations 
representing  persons  with  mobility 
impairments  expressed  concern  that 
detectable  warnings  could  have  an 
adverse  effect  on  persons  who  use  . 
wheelchairs  and  other  mobility  aids. 


sTbe  ten  most  difficult  streets  to  delect  |i  e  . 
where  most  participants  stepped  into  the  street 
without  stopping)  had  a  ramp  with  a  slope  of  4*  or 
less  and  at  least  one  of  the  following  characteristics, 
a  curb  ramp  parallel  to  the  participant's  line  of 
travel;  a  very  quiet  street  or  busy  street  with  surges 
of  traffic  and  gaps  In  traffic  cues;  no  building  line 
or  a  building  line  that  was  different  from  others  on 
the  route;  and  little  or  no  texture  change  or  upslope 
at  the  street  or  a  change  which  was  considered 
gradual.  At  one  blended  curb,  all  ten  participants 
stepped  into  the  street  without  stopping  and  five  of 
them  crossed  the  entire  street  without  detecting  it 
despite  an  abrupt  end  to  the  shore  line,  a  surface 
texture  change,  and  a  slight  lip  where  the  street 
pavement  overlapped  the  sidewalk. 
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especially  on  sloped  surfaces.e  They 
generally  supported  suspending  the 
ADAAG  requirements  for  detectable 
warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools 
while  additional  research  is  conducted. 

The  International  Mass  Retail 
Association,  the  National  Grocers 
Association,  the  Food  Marketing 
Association,  the  Building  Owners  and 
Managers  Association  International,  a 
regional  commercial  real  estate 
association.  37  State  and  local 
government  agencies,  and  four 
businesses  expressed  concern  that 
detectable  warnings  would  pose  a 
tripping  hazard  to  other  pedestrians  and 
supported  the  suspension.  Commenters 
who  opposed  the  suspension  stated  that 
concerns  about  the  safety  of  others  are 
speculative  and  unsubstantiated. 
Several  manufacturers  commented  that 
there  have  been  no  reported  incidents  of 
trips  or  falls  attributable  to  their 
products.  A  bank  and  a  retail  store  chain 
stated  that  they  had  installed  detectable 
warnings  on  curb  ramps  aX  their  sites 
and  had  received  complaints  from 
wheelchair  users  and  elderly  customers. 
Only  one  commenter,  a  local  school 
district,  reported  that  an  adult  and  some 
students  had  tripped  while  running  over 
a  curb  ramp  with  detectable  warnings. 

The  Federal  Transit  Administration 
and  Project  ACTION  of  the  National 
Easter  Seal  Society  have  recently 


•  EaMern  Paralyzed  Veteran*  Association  (EPVA) 
initially  supported  the  ADAAG  requirements  for 
detectable  warnings  and  explained  that  it  had 
changed  its  position  after  reviewing  the  data  From 
the  earlier  Bay  Area  Rapid  Traruit  (BART)  and 
Metro-Dade  Transit  Agency  studies.  The  BART 
siudy  conducted  tests  on  level  platform  surfaces 
with  24  persons  with  mobility  impairments, 
including  four  manual  wheelchair  users.  Five 
participants  (21%)  responded  that  the  detectable 
warnings  would  be  helpful;  eight  (33%)  responded 
that  they  were  "not  affected";  seven  (29%) 
responded  that  they  would  be  "insignificantly 
affected";  four  (17%)  responded  that  they  would  be 
"moderately  im^^ired";  and  none  responded  that 
Ihey  would  be  "'ieriously  impaired."  Three  of  the 
manual  wheelchair  users  responded  that  they 
would  be  "insignificantly  affected"  and  the  other 
one  responded  that  he  or  she  would  be  "moderately 
impaired."  Peck.  A.F.  and  Bentzen.  B.L.,  Tactile 
Warnings  to  Promote  Safety  in  the  Vicinity  of 
Transit  Platform  Edges,  Cambridge.  MA: 
Transportation  Systems  Center  (1987).  The  Mt.tro- 
Dade  Transit  Agency  conducted  test*  with  seven 
wheelchair  users  on  level  platform  surfaces.  Five  of 
the  participants  responded  tiiat  they  were  "not 
afiscted"  or  "insignificantly  aSacted."  The  other 
two  had  difficulty  with  the  detectable  warnings  but 
their  specific  responses  are  not  reported  in  the 
study.  Mitchell.  M..  Pathfinder  Tactile  Tile 
Demonstration  Teat  Project.  Miami.  FL;  Metro-Dade 
Transit  Agency  (1968).  Carsonlte  Lntemational.  the 
manufacturer  of  the  detectable  warning  material* 
u.«d  in  the  BART  and  Metro-Dade  Transit  Agency 
systems,  submitted  a  letter  from  BART  stating  that 
m  over  five  years  experience  with  detectable 
warnings  on  its  rail  system,  no  problems  have  been 
observed  with  whoelchair  user*  entering  or  exiting 
Uic  trains. 


sponsored  a  research  project  on 
detectable  warnings  which  among  other 
things  tested  detectable  warnings  on 
curb  ramps  for  safety  and  negotiability 
by  persons  with  mobility  impairments. 
Bentzen.  B,L..  Nolin.  T.L.,  Easton.  R.D., 
and  Desmarais,  L.,  Detectable  Warning 
Surfaces:  Detectability  by  Individuals 
with  Visual  Impairments,  and  Safety 
and  Negotiabihty  for  Individuals  with 
Physical  Impairments,  Cambridge,  MA: 
Transportation  Systems  Center  (1993). 
The  study  tested  a  variety  of  detectable 
warning  materials  with  40  persons 
having  a  wide  range  of  physical 
disabilities.  The  participants  included 
15  persons  who  use  mobility  aids  with 
wheels  (power  and  manual  wheelchairs, 
and  three-  and  four-wheeled  scooters); 
18  persons  who  use  mobility  aids  with 
tips  (canes,  crutches  and  walkers);  and 
seven  persons  who  do  not  use  any 
mobility  aid.  The  participants  travelled 
up  and  down  ramps  that  were  six  feet 
long  and  four  feet  wride  with  a  1:12 
slope,  the  maximum  slope  permitted  by 
ADAAG  for  new  construction. 
Detectable  warnings  were  installed  on 
the  entire  six  foot  length  of  the  ramps. 
For  comparison,  participants  also 
travelled  up  and  down  a  brushed 
concrete  ramp  of  the  same  dimensions. 
Subjective  and  objective  measurements 
were  collected. 

Of  the  40  participants,  the  objective 
data  showed  that: 

•  14  participants  (35%)  exhibited  no 
difficulty  negotiating  the  ramp; 

•  19  participants  (47.5%)  exhibited 
few  difficulties;  and 

•  7  participants  (17.5%)  exhibited 
numerous  difficulties. 

The  latter  group  included  four 
persons  who  used  manual  wheelchairs; 
two  persons  who  used  walkers  with 
wheals  (roUators);  and  one  person  who 
wore  leg  braces  and  used  a  quad  cane. 

A  physical  therapist  who  observed  the 
participants  reported  that  persons  using 
no  mobility  aids  performed  consistently 
well  on  all  the  ramps  with  detectable 
warnings  and  that  even  those  with 
protheses  or  braces  showed  good 
negotiability.  Persons  using  power 
wheelchairs,  and  three-  and  four- 
wheeled  scooters  demonstrated  few,  if 
any  difficulties,  on  any  of  the  ramps 
with  detectable  warnings.  However,  four 
of  the  five  manual  wheelchair  users 
exhibited  numerous  difficulties 
negotiating  the  ramps  with  detectable 
warnings,  including  exerting  additional 
effort  to  go  up  the  ramps,  and  the  small, 
narrow  front  wheels  getting  caught  in 
the  groves  between  the  domes. 
Participants  using  canes,  crutches,  or 
walkers  were  observed  to  have  the  most 
difficulties  on  the  ramps  with  detectable 
warnings.  Mobihty  aids  with  small  tips 


(canes  or  walkers)  appeared  to  get 
caught  between  the  domes  or  lay  on  an 
angle  between  the  grove  and  the  dome, 
causing  the  participant  to  feel  less 
stable.  Participants  who  used  crutches 
with  larger  tips  appeared  more  safe  and 
generally  negotiated  the  ramps  with 
detectable  warnings  better  than  those 
who  used  canes  or  walkers. 

The  research  project  report 
recommended  that  "given  even  the 
moderately  increased  level  of  difficulty 
and  decrease  in  safety  which  detectable 
warnings  on  slopes  pose  for  persons 
with  physical  disabilities,  it  is  desirable 
to  limit  the  width  of  detectable 
warnings  to  no  more  than  that  required 
to  provide  an  effective  wsiming  for. 
persons  with  visual  impairments."  The 
report  suggested  that  a  standard  width 
of  24,  30  or  36  inches  be  established  for 
detectable  warning  surfaces  and 
indicated  that  such  widths  would 
provide  an  effective  stopping  distance 
for  90  to  95%  of  blind  persons  and 
persons  with  low  vision. 

Durability,  Maintainability,  and  Cost 

Many  of  the  commenters  who 
supported  suspending  the  ADAAG 
requirements  for  detectable  warnings  at 
curb  ramps,  hazardous  vehicular  areas, 
and  reflecting  pools  also  expressed 
concern  about  the  durability  and 
maintainability  of  detectable  warning 
materials,  especially  under  certain 
climatic  conditions  (e.g.,  snow  and  ice, 
and  the  need  for  snow  and  ice  removal). 

One  commenter  stated  that  a  member 
of  the  ANSI  All 7  Committee  recently 
visited  the  Bay  Area  Rapid  Transit 
(BART)  system  and  observed  a  50  to 
60%  "failure  rate"  with  the  comers  of 
the  detectable  warning  titles  "turning 
up  and  creating  tripping  hazards,"  The 
commenter  also  cited  a  magazine  article 
on  the  use  of  detectable  warnings  in 
Japan  as  evidence  that  they  are  prone  to 
breakage  and  deterioration. 

Manufacturers  of  various  detectable 
warning  materials  responded  with 
information  about  their  products. 
Carsonlte  International,  the 
manufacturer  of  the  detectable  warning 
materials  used  in  the  BART  system, 
stated  that  in  its  ten  years  of  experience, 
it  is  rare  that  the  product  or  the 
adhesive  fails.  Where  loosening  or 
delamination  has  occurred,  it  was  due 
to  a  failure  to  properly  prepare  the 
substrate.  Carsonite  International  also 
submitted  a  letter  from  BART  stating 
that  aimual  costs  for  maintaining  the 
detectable  warnings  at  its  34  stations  ajo 
$10,800  for  materials  and  8,160  hours  of 
labor. 

Another  detectable  warning 
manufacturer  stated  that  its  product  has 
been  in  use  for  the  past  two  winters  in 


Federal  Register  /  Vol.  59.  No.  70  /  Tuesday,  April  12.  1994  /  Rules  and  Regulations         17445 


the  Boston  area  and  that  there  have  been 
no  notable  difficulties  with  snow  and 
ice  removal.  The  commenter  also 
mentioned  sites  in  Ontario,  Canada 
where  detectable  warnings  have  been 
installed  and  have  performed  well 
under  lough  winter  conditions.  Other 
commenters  who  opposed  the 
suspension  noted  that  there  were  snow 
and  ice  removal  techniques  that  could 
be  used  with  detectable  warnings 
without  adversely  affecting  the 
efficiency  of  the  overall  snow  removal 
operation  such  as  hot-air  blowers,  stiff 
brooms,  and  de-icing  materials. 

A  few  commenters  who  supported  the 
suspension  objected  to  the  cost  of 
detectable  warnings  but  did  not  provide 
any  specific  data.  There  are  currently  a 
variety  of  detectable  warning  products 
on  the  market,  including  ceramic,  hard 
composite,  and  resilient  tiles;  cast 
pavers;  pre-cast  concrete  and  concrete 
stamping  systems;  stamped  metal; 
rubber  mats;  and  resilient  coatings.  The 
costs  of  these  products  range  from  three 
to  twenty  dollars  per  square  foot.  One 
commenter  mentioned  that  a  university 
had  installed  detectable  warnings  on  25 
to  30  new  curb  ramps  on  its  campus  at 
an  added  cost  of  $5,000  for  the  entire 
project. 

Other  Issues 

The  Washington  Metropolitan  Area 
Transit  Authority  (W'MATA)  submitted 
comments  on  the  July  9,  1993  NPRM 
stating  that  based  on  a  comparison  of 
trackbed  falling  accidents  for  the 
WM.ATA  and  BART  systems,  it  believed 
that  the  granite  edges  on  its  platforms 
are  superior  to  truncated  domes.  Based 
on  this  analysis,  VVMATA  requested  that 
the  ADAAG  requirements  for  detectable 
warnings  be  changed  from  truncated 
domes  to  granite  edges.  The  truncated 
dome  pattern  was  adopted  in  ADAAG 
because  research  has  shown  that  it  is 
highly  detectable  both  by  cane  and 
underfoot.  \VMATA  did  not  submit  any 
information  showing  that  its  granite 
edge  is  equally  detectable  both  by  cane 
and  underfoot.  As  \VMATA  noted  in  its 
comments,  the  number  of  trackbed 
falling  accidents  involving  blind 
persons  and  persons  with  low  vision  are 
relatively  small  in  comparison  to  the 
millions  of  passenger  miles  traveled 
annually  on  our  nation's  rail  systems  to 
do  any  statistically  meaningful  analysis. 

\VMATA  also  recommended  that 
research  be  conducted  on  the  safety  of 
the  truncated  dome  pattern  for  other 
passengers  and  that  the  ADAAG 
requirements  for  detectable  warnings  in 
key  stations  and  in  newly  constructed 
and  altered  rail  stations  be  suspended 
indefinitely.  The  truncated  dome 
pattern  has  been  used  as  a  detectable 


warning  on  the  platform  edges  of  all  rail 
stations  in  the  BART  and  Metro-Dade 
Transit  Agency  systems  for  over  five 
years  and  no  safety  problems  have  been 
reported  by  persons  with  mobility 
impairments  or  other  passengers.  The 
Access  Board  is  conducting  additional 
research  because  questions  have  been 
raised  whether  experience  from  the  rail 
station  environment  is  transferable  to 
sloped  ciub  ramps  and  curbless 
entranceways  to  retail  stores.  Additional 
research  on  the  use  of  the  truncated 
dome  pattern  in  rail  stations  is  not 
necessary. 

The  New  York  Metropolitan 
Transportation  Authority  (MTA)  and  the 
Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA) 
referenced  a  NPRM  published  by  the 
Department  of  Transportation  on 
November  17, 1992  (57  FR  54210) 
which  proposed  to  extend  the  deadline 
for  retrofitting  key  rail  stations  with 
detectable  warnings  until  January  26, 
1995.  MTA  and  SEPTA  stated  that  they 
did  not  believe  that  the  proposed 
extension  provided  sufficient  time  for 
them  to  complete  testing  products  and 
to  purchase  and  install  the  detectable 
warnings.  MTA  and  SEPTA  requested 
that  the  deadline  for  retrofitting  key  rail 
stations  with  detectable  warnings  be 
delayed  until  the  Access  Board's 
research  onuse  of  detectable  warnings 
on  curb  ramps  and  hazardous  vehicular 
areas  is  completed. 

The  Department  of  Transportation 
published  a  final  rule  on  November  30, 
1993  (58  FR  63092)  extending  the 
deadline  for  retrofitting  key  rail  stations 
with  detectable  warnings  until  July  26, 
1994.  In  the  final  rule,  the  Department 
of  Transportation  stated  that  "Itlhe 
drop-offs  at  the  edges  of  rail  station 
platforms  create  a  clear,  documented, 
and  unacceptable  hazard  to  persons 
with  visual  impairments"  and  that  • 
detectable  warnings  as  specified  in 
ADAAG  will  mitigate  this  hazard.  The 
Department  of  Transportation  noted  that 
many  rail  systems  have  been  working 
with  detectable  warning  manufacturers 
to  address  concerns  about  durability 
and  maintainability  and  that  the 
extension  provided  for  in  the  final  rule 
was  adequate  to  permit  an  aggressive 
effort  by  rail  systems  to  address 
concerns  about  installation. 

The  American  Pubhc  Transit 
Association  (APTA)  submitted  a 
comment  stating  that,  if  as  a  result  of  the 
additional  research  conducted  by  the 
Access  Board  on  the  use  of  detectable 
warnings  at  curb  ramps  and  hazardous 
vehicular  areas,  the  technical 
specifications  for  detectable  warnings 
should  be  changed,  rail  systems  could 
be  placed  in  a  position  of  installing 


material  which  could  be  found  to  be 
unsafe  in  other  applications,  and  having 
to  replace  the  material  later.  If  the 
research  shows  that  detectable  warnings 
are  needed  at  ciu-b  ramps  and  hazardous 
vehicular  areas,  it  is  possible  that  some 
refinements  may  be  made  to  the  scoping 
provisions  and  technical  specification 
for  detectable  warnings  (e.g.,  the 
location  and  width  of  detectable 
warnings  for  curb  ramps;  the  types  of 
hazardous  vehicular  areas  where 
detectable  warnings  will  be  required). 
However,  substantial  change  to  the  basic 
pattern  of  raised  truncated  domes  is  not 
anticipated.  The  Department  of 
Transportation  has  indicated  in  its  final 
rule  extending  the  deadfine  for 
retrofitting  key  rail  stations  with 
detectable  warnings  that  if  the  technical 
specifications  for  detectable  warnings 
change  in  the  future,  the  grandfathering 
provision  in  its  regulations  (49  CFR 
37.9)  could  apply  in  appropriate 
situations  to  avoid  making  rail  systems 
reinstall  detectable  warnings  meeting 
the  revised  specifications. 

Final  Common  Rule 

This  rulemaking  raises  some  difficult 
issues.  It  involves  making  decisions 
about  the  safety  needs  of  blind  persons 
and  persons  with  low  vision  and 
considering  their  needs  in  light  of  the 
concerns  expressed  by  persons  with 
mobility  impairments  and  other 
commenters.  The  task  is  all  the  more 
complicated  by  the  fact  that  blind 
persons  and  their  organizations  have 
taken  differing  positions  on  the  matter. 

After  carefully  reviewing  the 
comments  received  on  the  July  9.  1993 
and  December  21,  1992  NPRM's  and  the 
reports  of  the  two  recent  research 
projects  discussed  above,  the  agencies 
believe  that  it  is  in  the  public  interest 
to  suspend  temporarily  the  ADAAG 
requirements  for  detectable  warnings  at 
curb  ramps,  hazardous  vehicular  areas, 
and  reflecting  pools  while  additional 
research  is  conducted  on  the  need  for 
detectable  warnings  at  these  locations 
and  their  effect  on  persons  with 
mobility  impairments  and  other 
pedestrians. 

The  July  9,  1993  NPRM  proposed  thai 
the  suspension  remain  in  effect  until 
January  26,  1995.  This  date  was  first 
proposed  by  the  Access  Board  in 
November  1992.  At  the  time,  the  Access 
Board  envisioned  that  the  additional 
research  would  be  completed  in  fiscal 
year  1994  and  that  the  agencies  would 
have  an  opportunity  to  review  the 
results  of  the  research  and,  if  necessary, 
initiate  further  rulemaking  on  detectable 
warnings  before  January  26, 1995.  In 
subsequent  planning  for  the  research 
project,  the  Access  Board  has  divided 
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the  project  into  two  phases.  The  first 
phase,  which  is  scheduled  for 
completion  in  fiscal  year  1994,  will 
focus  on  whether  detectable  warnings 
are  needed  at  curb  ramps  and  hazardous 
vehicular  areas  and  their  effect  on 
persons  with  mobility  impairments  and 
other  pedestrians.  Depending  on  the 
results  of  the  first  phase,  an  optional 
second  phase  may  be  conducted  during 
fiscal  year  1995  to  refine  the  scoping 
provisions  and  technical  specifications 
for  detectable  warnings  at  these 
locations.  If  the  second  phase  of  the 
research  project  is  conducted,  the 
agencies  will  conduct  further 
rulemaking  to  amend  the  scoping 
provisions  and  technical  specifications 
based  upon  the  recommendations  of  the 
research  project.  Allowing  nine  months 
for  the  rulemaking  process  from  the  end 
of  fiscal  year  1995.  the  joint  final  rule 
provides  for  the  suspension  to  remain  in 
effect  until  July  26, 1996.  Of  course, 
depending  on  the  results  of  the  first 
phase  of  the  research  project,  the 
agencies  could  decide  to  conduct 
further  rulemaking  earlier.  The  July  26, 
1996  date  is  the  outside  period  by 
which  the  agencies  expect  to  complete 
all  rulemaking  on  this  matter. 

Several  commenters  requested  that 
the  agencies  provide  guidance  in  this 
rulemaking  on  whether  entities  may  be 
required  to  retrofit  existing  curb  ramps, 
hazardous  vehicular  areas,  and 
reflecting  pools  with  detectable 
warnings  at  a  future  date  under  the 
program  accessibility  requirements  for 
State  and  local  governments  (28  CFR 
35.150)  and  the  readily  achievable 
barrier  removal  requirements  for  public 
accommodations  (28  CFH  36.304).  At 
this  time,  it  is  premature  to  provide 
such  guidance.  The  agencies  will  further 
address  these  questions  after  the 
research  project  is  completed  and 
further  rulemaking  on  the  matter  is 
conducted. 

Regulatory  Analyses  and  Notices 

The  agencies  have  independently 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  and  that  a 
regulatory  assessment  is  not  required 


under  Executive  Order  12866.  It  is  a 
significant  rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  since  it  amends  the  agency's 
ADA  regulations,  which  are  a  significant 
rule.  The  Department  of  Transportation 
expects  the  economic  impacts  to  be 
minimal  and  has  not  prepared  a  full 
regulatory  evaluation. 

The  agencies  hereby  independently 
certify  that  this  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

The  agencies  have  also  independently 
determined  that  there  are  no  Federalism 
impacts  sufficient  to  warrant  the 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

Text  of  Final  Common  Rule 

The  text  of  the  final  common  rule 
appears  below. 

§ ,  Temporary  suspension  of 

certain  detectable  warning 
requirements. 

The  requirements  contained  in 
sectionf  4.7.7,  4.29.5,  and  4.29.6  of 
App>endix  A  to  this  part  are  suspended 
temporarily  until  July  26, 1996. 

Adoption  of  Final  Common  Rule 

The  agency  specific  proposals  to 
adopt  the  final  common  rule,  which 
appears  at  the  end  of  the  common 
preamble,  are  set  forth  below. 

DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  36 

List  of  Subjects  in  28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism,  Buildings  and 
facilities.  Business  and  industry,  Civil 
rights,  Consumer  protection.  Drug 
abuse,  Historic  preservation.  Individuals 
with  disabilities.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510; 
5  U.S.C.  301;  and  42  U.S.C.  12186(b), 


and  for  the  reasons  set  forth  in  the 
common  preeunble,  part  36  of  chapter  I 
of  title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  36-NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABIUTY  BY  PUBLIC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACILITIES 

1.  The  authority  citation  for  28  CFR 
part  36  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 
510;  42  U.S.C.  12186(b). 

2.  Section  36.407  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  February  23. 1994. 
Janet  Reno, 
Attorney  General. 

ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1191 

List  of  Sub)ects  in  36  CFR  Part  1191 

Buildings  and  facilities.  Civil  rights, 
Individuals  with  disabilities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1191  of  title  36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
part  1191  continues  to  read  as  follows: 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C  12204). 

2.  Section  1191.2  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Authorized  by  vote  of  the  Acxess  Board  on 
November  10, 1993. 
Judith  E.  Heumann, 
Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  37 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  facilities.  Buses,  Civil 
rights.  Individuals  with  disabilities. 
Mass  transportation,  Raihoads. 
Reporting  and  recordkeeping 
requirements.  Transportation. 


Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  37  of  title  49  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

1.  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 


Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213);  49  U  S  C 
322. 

2.  Section  37.15  is  added  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

Dated:  April  6,  1994. 
Federico  Pena, 

Secretary  of  Transportation. 

[FR  Doc.  94-6676  Filed  4-11-94:  8:45  am] 
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14  CFR  Part  91 

Temporary  Restriction  of  Instrument 
Approaches  and  Certain  Visual  Flight 
Rules  Operations  in  High  Barometric 
Weather  Conditions;  Final  Rule 


Federal  Aviation  Administration 

14  CFR  Part  91 

[Docltet  No.  26806;  AmdL  91-240] 

RIN  2120-AD75 

Temporary  Restriction  of  Instrument 
Approaches  and  Certain  Visual  Flight 
Rules  Operations  in  High  Barometric 
Weather  Conditions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  part  91 
of  the  Federal  Aviation  Regulations 
(FAR)  to  provide  for  the  issuance  of 
temporary  flight  restrictions  on  certain 
operations  when  accurate  altitude 
information  is  not  available.  The  rule  is 
warranted  because  barometric  pressure 
higher  than  31.00  inches  of  mercury 
(inHg)  (1049.8  millibars)  exceeds  the 
capability  of  standard  aircraft  pressure 
altimeters  and  prevents  the  display  of 
accurate  altitude  information.  The  rule 
proWdes  restrictions  on  certain  flight 
operations  during  periods  of  abnormal 
atmospheric  pressure  conditions  and  is 
necessary  to  promote  flight  safety 
during  certain  operations  for  which 
accurate  altitude  information  is  critical. 
EFFECTIVE  DATE:  May  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Youngblut,  Regulations 
Branch  (AFS-240),  Fhght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591. 
Telephone:  (202)  267-3755. 

SUPPLEMENTARY  INFORMATION: 
Background 

For  several  days  in  January  1989, 
weather  observers  in  various  locations 
in  the  State  of  Alaska  recorded  record- 
breaking  barometric  pressure  higher 
than  31.00  inHg  (1049.8  millibars). 
These  extremely  high  barometric 
pressures  exceeded  the  capability  of 
standard  aircraft  pressure  altimeters  and 
prevented  the  display  of  accurate 
altitude  information  on  aircraft  pressure 
altimeters.  This  condition  occasionally 
extends  to  northern  portions  of  the 
contiguous  United  States. 

Aircraft  altimeters  indicate  altitude 
based  on  a  reading  of  the  air  pressure 
-surrounding  the  aircraft.  These 
altimeters  incorporate  an  adjustment  for 
environmental  barometric  pressure  that 
permits  pilots  manually  to  set  the 
correct  pressure  reading  in  the 
instrument.  If  the  pressure  setting  is 
incorrect,  the  altitude  readout  also  will 
be  incorrect.  Because  barometric 
readings  of  31.00  inHg,  or  higher, 


seldom  occur,  standard  altimeters  do 
not  permit  barometric  pressures  to  be 
set  above  that  level  and  are  not 
calibrated  to  indicate  accurate  aircraft 
altitude  when  the  surface  pressure 
exceeds  31.00  inHg.  As  a  result,  many 
altimeters  cannot  be  set  to  display 
accurate  altitude  readouts  to  pilots  in 
conditions  such  as  those  that  were 
e.xperienced  during  the  high  pressure 
conditions  in  Alaska. 

It  is  possible  to  estimate  the  error  in 
altitude  for  pressures  above  31.00  inHg 
by  adding  100  feet  in  aircraft  altitude  for 
each  .10  inHg.  However,  significant 
recurring  training  would  be  required  to 
ensure  all  pilots  correctly  apply  the 
appropriate  correction  during  the 
appropriate  phase  of  flight.  If  tw-o  pilots 
flying  aircraft  in  the  same  vicinity  are 
not  applying  the  same  correction,  a 
highly  dangerous  situation  is  created 
when  they  are  at  the  same  altitude 
although  they  believe  they  are  at 
different  altitudes  relative  to  each  other. 

Accurate  altitude  information  is 
essential  for  normal  flight  oj>erations 
and  critical  to  certain  phases  of  flight. 
Without  an  accurate  altitude  reading,  a 
pilot  cannot  safely  execute  an 
instrument  approach  in  instrument 
weather  conditions  unless  certain 
restrictions  are  followed. 

Proposed  Rulemaking  and  Discussion 
of  Comments 

On  March  12, 1992,  the  FAA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  inviting  all  persons 
to  submit  written  comments  on  the 
proposed  amendment  to  §91.92  of  the 
Federal  Aviation  Regulations  (FAR)  (57 
FR  8830).  The  FAA  received  comments 
to  the  NPRM  from  the  Air  Traffic 
Control  Association,  the  Air  Transport 
Association  (ATA),  the  Airline  Pilots 
Association,  KLM  Royal  Dutch  Airlines 
(KLM),  and  the  Canadian  Airline  Pilots 
Association  (CALPA).  All  five 
corrlmenters  responded  favorably  to  the 
amendment;  however,  the  ATA,  KLM, 
and  CALPA  had  additional  comments. 

ATA  requested,  for  purposes  of 
clarification,  that  the  final  rule  state  that 
the  restrictions  are  to  be  applied  in  any 
region  when  the  barometric  pressure 
exceeds  31.00  inHg.  The  FAA  disagrees 
that  the  suggested  additional  language  is 
needed.  The  application  of  this  rule  is 
not  intended  to  be  limited  to  any 
geographical  area,  and  discussion  of 
regions  may  lead  to  confusion 
concerning  the  rule's  applicability.  The 
final  rule  clearly  states  the  rale  is 
applicable  to  anv  route  of  flight. 

KLM  Royal  Dutch  Airlines  (KLM) 
suggested  that  a  note  addressing  the 
Outer  Marker  (OM)  crossing  altitude  as 
published  on  the  applicable  instrument 
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approach  procedure  be  added  either  to 
the  rule  or  as  part  of  the  NOT  AM 
implementing  the  rule.  It  argued  thai 
very  low  temperatures  require  an 
increase  of  the  published  (standard 
atmosphere)  crossing  altitude,  while 
extremely  high  barometric  pressures 
would  call  for  a  decrease  in  the  crossing 
altitude  and  that,  in  most  cases,  both 
effects  would  cancel  out  each  other. 
KLM  stated,  however,  that  if  flight 
crewmembers  only  increased  the 
crossing  altitude  for  temperature,  as  is 
the  normal  procedure,  an  incorrect 
crossing  altitude  would  be  computed 
that  would  not  provide  an  accurate 
check  for  intercepting  the  instrument 
landing  system  (ILS)  glidepath. 

The  FA.^  agrees  with  KLM  that 
extremely  cold  temperatures  and  high 
barometric  pressures,  which  usually 
accompany  one  another,  normally 
cancel  out  the  effects  of  each  other  in 
altitude  computations.  The  FAA  does 
not  believe,  however,  that  a  note 
concerning  this  phenomenon  is 
appropriate  for  the  FAR.  An  appropriate 
note  might  be  included  in  the  Airman's 
Information  Manual  (AIM).  CALPA  also 
commented  that  the  NPRM  contained 
no  reference  to  corrections  for  extremely 
cold  air  temperatures.  It  stated  that 
Canadian  airline  procedure 
compensates  for  lower  than  normal 
ambient  temperatures.  CALPA 
suggested  adding  to  the  final  rule 
instrument  approach  procedures  that 
contain  tabulations  allowing  the  pilot  to 
make  corrections  when  very  cold 
temperatures  are  experienced. 

The  FAA  is  aware  of  the  Canadian 
procedures  on  altimetry  and  recently 
completed  a  study  entitled  "Extreme 
Cold  Weather  Altimetry."  At  this  time, 
however,  the  FAA  has  not  developed 
any  procedures  as  a  result  of  the  study. 
The  F.AA  will  amend  the  rule  should 
procedures  formulated  from  this  study 
dictate  an  amendment. 

Temporary  Restrictions  on  Flight 
Operations 

On  the  basis  of  the  above  discussion, 
the  FAA  finds  that  the  occurrence  of 
abnormally  high  barometric  pressure 
conditions  creates  an  operational 
situation  that  requires  immediate  action 
to  maintain  safety  of  flight  in  the 
affected  areas.  It  is  necessary  for  the 
FAA  to  issue  temporary  restrictions  on 
certain  instrument  flight  rules  (IFR) 
approaches  and  visual  flight  rules  {\TR) 
operations  while  extreme  weather 
conditions  exist. 

The  specific  restrictions  authorized  by 
this  rule  will  be  issued  in  a  Notice  to 
Airmen  (NOTAM)  by  each  affected  FAA 
region  when  any  information  indicates 
the  barometric  pressure  will  exceed 
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31.00  inHg.  Paragraph  7-531  of  the  FAA 
Ainnan's  Information  Manual  contains 
the  procedures  that  will  be  put  into 
effect  by  NOTAM  when  the  pressure  is 
above  31.00  inHg. 

These  restrictions  may  include,  but 
are  not  limited  to,  the  following: 

1.  All  aircraft:  Set  the  altimeter  to 
31.00  inHg  for  en  route  operations 
below  18,000  feet  mean  sea  level  (MSL). 
Maintain  this  setting  until  the  aircraft  is 
beyond  the  affected  area  or  until 
reaching  the  final  approach  segment.  At 
the  beginning  of  the  final  approach 
segment,  set  the  altimeter  to  the  current 
barometric  pressure,  if  possible.  If  not 
possible,  leave  the  altimeter  set  at  31.00 
inHg  throughout  the  approach. 
Altimeters  on  departing  aircraft  or  on 
aircraft  on  missed  approach  will  be  set 
to  31.00  inHg  before  the  aircraft  reaches 
any  mandatory/crossing  altitude,  or 
1.500  feet  above  ground  level  (AGL), 
whichever  is  lower. 

2.  During  preflight.  altimeters  shall  be 
checked,  to  the  extent  possible,  for 
normal  operation. 

3.  If  the  aircraft  is  being  operated  into 
or  out  of  airports  with  the  capability  of 
measuring  the  current  barometric 
pressure  and  the  aircraft  is  equipped 
with  an  altimeter  that  has  the  capability 
to  be  set  to  the  current  barometric 
pressure,  no  additional  restrictions 
apply. 

4.  For  aircraft  operating  under  VTR, 
there  are  no  additional  restrictions: 
however,  extra  diligence  is  essential  in 
flight  planning. 

5.  Airports  without  the  capability  for 
accurate  measurement  of  barometric 
pressures  above  31.00  inHg  will  report 
the  barometric  pressure  as  "in  excess  of 
31.00  inHg."  Flight  operations  to  and 
from  those  airports  are  restricted  to  VTR 
weather  conditions. 

6.  For  aircraft  operating  under  IFR 
and  equipped  with  an  altimeter  that 
does  not  have  the  capacity  to  be  set  at 
the  current  barometric  pressure,  the 
following  restrictions  apply: 

a.  To  determine  the  suitability  of 
takeoff  airports,  destination  airports, 
and  alternate  airports,  increase  ceiling 
requirements  by  100  feet  and  visibility 
requirements  by  Vt  mile  for  each  .10 
inHg  of  pressure,  or  any  portion  thereof, 
over  31.00  inHg.  These  adjusted  values 
are  to  be  applied  in  accordance  with  the 
requirements  of  the  applicable  operating 
regulations  and  operations 
specifications. 

b.  On  approach.  31.00  inFIg  will 
remain  set  on  the  altimeter.  Decision 
height  or  minimum  descent  altitude 
shall  be  deemed  to  have  been  reached 
when  the  published  minimum  altitude 
is  displayed  on  the  altimeter. 


c.  These  restrictions  do  not  apply  to 
authorized  Category  II  and  Category  III 
ILS  operations,  nor  do  they  apply  to 
certificate  holders  using  approved  QFE 
(absolute  altitude)  altimetry  systems. 

7.  The  Regional  Flight  Standards 
Division  manager  of  the  affected  area  is 
authorized  to  approve  temporary 
waivers  to  permit  emergency  resupply 
or  emergency  medical  services 
operations. 

The  NOTAM  issuing  the  temporary 
restrictions  will  incorporate  a  reference 
to  the  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  95-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  "significant"  as 
defined  by  Executive  Order  12866. 
Therefore,  no  Regulatory-  Impact 
Analysis  is  required.  Nevertheless,  in 
accordance  with  Department  of 
Transportation  policies  and  procedures, 
the  FAA  has  evaluated  the  anticipated 
costs  and  benefits,  which  are 
summarized  below.  For  more  detailed 
economic  information,  see  the  full 
regulatory  evaluation  contained  in  the 
docket. 

The  rule  involves  additional  costs  to 
aviators  through  delays  in  flying  to 
airports  experiencing  extremely  high 
barometric  pressure.  The  cost  of  the  rule 
varies  by  the  number  of  hours  of  delay, 
by  the  level  of  activity  at  the  restricted 
airports,  and  by  the  type  of  aircraft 
delayed.  Data  from  the  National 
Weather  Service  (NWS)  was  used  to 
estimate  the  amount  of  time  airports 
will  experience  extreme  high  pressure. 
The  discounted  10  year  cost  of  this  rule 
due  to  delays  resulting  from  the 
restrictions  is  estimated  to  be  S3.0 
million. 

Benefits  of  the  rule  are  avoidance  of 
midair  collisions  during  periods  of 
extremely  high  barometric  pressure. 
These  meteorological  conditions 
increase  the  risk  of  midair  collision 
resulting  from  the  inconsistency  of 
altitude  measurement. 

Although  the  FAA  searched  and  did 
not  find  any  midair  collisions  occurring 
under  high  barometric  pressure,  the 
combination  of  low  visibility 
conditions,  such  as  at  night  or  in  fog, 
and  lack  of  consistent  altitude 
measurement  increases  the  risk  for  all 
aircraft  in  the  airspace  system  under 
high  barometric  conditions.  The  rule 
will  reduce  that  risk  during  such 
weather  conditions  by  establishing 


uniform  procedures  to  reduce  confusion 
and  to  prevent  inadequately  equipped 
aircraft  from  flying  into  these 
conditions. 

Pilots  always  risk  a  midair  collision  in 
busy  airspace,  and  high  barometric 
pressure  heightens  that  risk.  In  Alaska, 
the  FAA  recorded  28  near  midair 
collisions  from  1987  through  1989. 
Although  the  FAA  cannot  precisely 
quantify'  the  increase  in  risk,  it  is 
apparent  that  the  risk  of  midair 
collisions  increases  substantially  when 
pilots  do  not  know  their  precise  altitude 
as  under  high  barometric  pressure. 
Additionally,  the  FAA  estimates  that  the 
number  of  aircraft  flying  in  such 
conditions  will  increase  by  30  percent 
over  the  next  10  years.  The  combination 
of  increased  risk  due  to  high  barometric 
pressure  and  a  nearly  one-third  increase 
in  aircraft  operating  under  these 
conditions  makes  a  midair  collision 
much  more  likely.  Without  restrictions 
under  high  barometric  conditions,  there 
is  a  potential  for  at  least  one  midair 
collision.  The  discounted  value  of 
avoiding  just  one  midair  collision  over 
the  next  10  years  is  $50  million. 

The  FAA  estimates  the  discounted  10- 
year  cost  of  the  rule  to  be  S3.0  million. 
This  cost  is  the  highest  possible  cost 
assuming  that  all  landings  during 
extremely  high  barometric  pressure  are 
restricted.  Aircraft  with  more 
sophisticated  avionics  will  be  able  to 
land  even  with  restrictions  in  effect. 
Also,  aircraft  could  land  under  VFR 
conditions.  The  benefit  of  avoiding  just 
one  midair  collision  over  the  next  ten 
years  has  a  discounted  value  of  S5.0 
million,  greater  than  the  estimated  cost 
of  the  rule  during  that  period. 

International  Trade  Impact  Analysis 

All  foreign  and  domestic  aircraft 
would  be  equally  affected  by  this  rule. 
Hence,  this  rule  will  have  no  effect  on 
the  sale  of  foreign  aviation  products  or 
services  in  tlie  United  States.  The  mle 
also  does  not  affect  the  sale  of  L'nitod 
States  products  of  services  in  foreign 
countries. 

Rf'gulaton-  FU-xibility  Determination 

The  Regulatory  Ficxibility  Art  of  1980 
(RFA)  ensures  that  government 
regulations  do  not  needlessly  and 
disproportionately  burden  small 
businesses.  The  RFA  requires  FAA  to 
review  each  rule  that  may  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  FA.\  criteria  set  "a  substantial 
number"  as  not  less  than  1 1  and  at  least 
one-third  of  the  small  entities  subject  to 
the  rule.  Among  air  carriers,  a  small 
entity  is  defined  as  one  that  owns,  but 
does  not  necessarily  operate,  9  or  fewer 
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aircraft.  The  criteria  set  "a  significant 
economic  impact"  as  follows:  SI 01. 988 
for  scheduled  air  carriers  with  60  or 
more  seats;  $57,011  for  scheduled  air 
carriers  with  fewer  than  60  seats;  and 
S4.011  for  unscheduled  operators. 

It  is  possible  that  in  certain  cases  the 
cost  of  deui_.  s  to  small  entities  might 
exceed  the  threshold.  However,  the 
number  of  small  entities  that  this  rule 
might  affect  is  difficult  to  estimate.  At 
any  rate,  only  those  small  entities  in 
Alaska  are  liiely  to  be  affected  by  the 
rule  since  almost  ail  extremely  high 
pressure  occurrences  take  place  in 
Alaska.  Of  the  77  part  135  commuters 
with  9  or  fewer  aircraft  in  tlie  United 
States.  15  (or  19  percent)  are  located  in 
Alaska.  In  the  case  of  unscheduled  part 
1 35  operators  (air  taxis)  with  9  or  fewer 
aircraft,  only  6  percent  of  the  2.634  such 
operators  in  the  United  States  optrrate  in 
Alaska.  In  each  instance,  the  proportion 
of  small  entities  exposed  to  costs  under 
the  rule  is  considerably  less  than  one- 
third. 

Thus,  the  FAA  determines  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  <:mall  entities. 

Federalisra  Implications 

The  regulation  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Coru;lusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
The  regulations  is  not  considered 
significant  under  DOT  Regulator}' 
Policies  and  Procedures  (44  FR  11034; 
Februarv'  26,  1979).  A  regulator^' 
evaluation,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impnd  Analysis,  has  been  piared  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  p)erson  identified  under 
FOR  FURTHER  Wf  ORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  91 

Aviation  safety.  Instrument  flight 
rules.  Special  visual  flight  ruJes,  Visual 
flight  rules. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  part  91)  as  foUows: 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C  app.  1301(7).  1303, 
1344,  1343'  1352  through  1355.  1401,  1421 
through  1431,  1471,  1472,  1502.  1510, 1522. 
and  2121  through  2125;  articles  12,  29,  31, 
and  32(a)  of  the  Convention  on  Tntemational 
Civil  Aviation  (61  Stat.  IISO);  42  U.S.C.  4321 
et  scq:  E.O.  1 1514.  35  FR  4247,  3  CFR,  1966- 
1970  Corap..  p.  902;  49  U.S.C.  106(g). 

2.  Section  91.92  is  added  to  read  as 
follows: 

§  91 .92    Temporary  Restrictiow  on  FHght 
Operations  During  AttnormaJly  High 
Barometric  Pressure  Conditions. 

(a)  Special  flight  restrictions.  Wh«n 
any  information  indicatt^  that 
barometric  pressure  on  the  route  of 
flight  currently  exceeds  or  will  exceed 
31  inches  of  mercury,  no  person  may 
operate  an  aircraft  or  initiate  a  flight 
contrary  to  the  requirements  established 
by  the  Adm.inistrator  and  published  in 
a  Notice  to  .^i^men  issued  under  this 
section. 

fb)  Waivers.  The  Administrator  is 
authorized  to  waive  any  restriction 
issued  under  paragraph  (a)  of  this 
section  to  permit  emergency  supply, 
transport,  or  medical  services  to  be 
delivered  to  isolated  communities, 
where  the  operation  can  be  conducted 
with  an  acceptable  level  of  safety. 

Issued  In  Wasliington.  DC.,  on  April  6. 
1994. 

David  R.  Hinson. 
Administrator. 
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THE  FEDERAL  REGISTER 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  «vith  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 
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documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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IIF.SERVAT10NS: 

202-523-4538 
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Adjustm.ent  assistance: 

Pacific  Western  Forest  Industries  et  al.,  17570-17571 
Grants  and  cooperative  agreements:  availability,  etc.: 
Job  Training  Partnership  Act — 
Microenterprise  program.  17578-17583 
Migrant  and  seasonal  farmworker  programs    17577- 

17578 
Model  apprenticeship  instruction  program.  17584- 

17588 
Youth  pilot  projwts,  17571-17576 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission' 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Idaho  Health  and  Welfare  Department.  17518 

Yakima  Indian  Nation.  17518-17519 
Natural  gas  exportation  and  importation: 

Brooklyn  Navy  Yard  Cogeneration  Partners,  LP..  17524- 
17525 

Washington  Energy  Gas  Marketing  Co.,  17525 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Climate  change  action  plan;  regional  roundtables.  17519- 
17520 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Aluminum  tris  (O-ethylphosphonate).  17487-17488 
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Pentachloronitrobenzene,  17486-17487 
Privacy  Act;  implementation,  17485-17486 
Toxic  substances: 

Significant  new  uses— 
2.5-Dimercapto-1.3.4-lhiadiazole,  alkyl  polycarboxylate. 

17491 
Benzenepropanoic  acid.  etc..  17490-17491 
Hydrogenated  aiylated  polydecene.  17489-17490 
Phosphorylated  oxoheteromonocycle  polyoxyethylene 
alkyl  ether,  etc..  17488-17489 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  subtilis  MBI  600.  17508-17510       | 
NOTICES  • 

Confidential  business  information  and  data  transfer  to 

contractors.  17525-17526  i 

Meetings:  I 

Gulf  of  Mexico  Program  Citizens  Advisory  Committee. 

17526 
National  Environmental  Justice  Advisory  Council,  17526 
Municipal  solid  waste  landfill  permit  programs;  adequacy 
determinations: 
Missouri.  17526-17529  1 

Pesticide  registration,  cancellation,  etc.:         I 
Barium  metaborate  monohydrate,  etc..  17535 
Granular  carbofuran.  17530-17535 
Stine  Microbial  Products.  17537 
Pesticides;  emergency  exemptions,  etc.: 

2.4-D.  17529-17530 
Pesticides;  experimental  use  permits,  etc.: 
Northrup  King  Co.,  17535-17536 
Rhone-Poulenc  Ag  Co..  17536-17537 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Business  transaction  rules  and  operational  responsibilities 
of  FCA  Board;  policy  statement.  17537-17543 

System  institution  activities  involving  potential  for 

nonexclusive  territories;  policy  statement,  17543-17547 

Federai  Aviation  Administration 

RULES 

Airmen  certification: 
Flight  instructor  certificates  renewal;  approved  flight 
instructor  refresher  course.  17644-17646 
Airworthiness  directives: 

McDonnell  Douglas.  17467-17468 
PROPOSED  RULES 
Air  pollution  control: 
Turbine  engine  powered  airplanes;  fuel  venting  and 

exhaust  emission  requirements;  reference  correction. 
17640-17641 


Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  17547 

Agency  information  collection  activities  under  OMB  review 
lEditorial  Note:  This  entry,  for  three  documents  at 
pages  17101—17103  in  the  Federal  Register  of  April 
11.  1994.  was  inadvertently  listed  under  Federal 
Bureau  of  Investigation  in  that  issue's  table  of 
contents.) 

Meetings: 

Advanced  Television  Service  Advisory  Committee.  17547 


^t 


Radio  services,  special: 
Goodman,  Daniel  R..  and  Chan,  Robert;  rule  waivers  to 
extend  construction  and  loading  deadlines  applicable 
to  conventional  SMR  licenses;  comment  request. 
17547-17548 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Financial  institutions  in  receivership;  insufficiency  of 
assets  to  satisfy  all  claims;  determinations,  17548 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

PacifiCorp  Electric  Operations,  17520 
Hydroelectric  applications,  17520 
Natural  gas  certificate  filings: 

Natural  Gas  Pipeline  Co.  of  America  et  al..  17521-17523 

Northwest  Pipeline  Corp.  et  al.,  17520-17521 
Privacy  Act: 

Systems  of  records.  17523-17524 
Applications,  bearings,  determinations,  etc.: 

Granite  State  Gas  Transmission.  Inc..  17524 

Tennessee  Gas  Pipeline  Co..  17524 

Federai  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17637 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  17637 
Applications,  hearings,  determinations,  etc.: 
UJB  Financial  Corp.  et  al.,  17548 

Fine  Arts  Commission 

See  Commission  of  Fine  AiXs 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
17565-17566 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Semduramicin.  17476—17477 
NOTICES 
Human  drugs: 
Export  applications — 
RENOVA  (tretinoin  emollient  cream)  0.05  percent. 
17550 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  17637 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  York 
Gleason  Corp.;  gear  production  machinery 
manufacturing  plant,  17511 

Forest  Service 

PROPOSED  RULES 

National  Forest  System;  prohibitions  and  law  enforcement 
support  activities.  17508 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Advisory  committees;  annual  reports:  availability,  17550 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing; 
Designated  public  housing  for  disabled,  elderly,  or 
disabled  and  elderly  families;  etc..  ireS'^-lVfifia 
PROPOSED  RULES 
HUD-owned  properties: 

Sale  of  HL'D-heid  multifamilv  mcrtpages   17500-1  7=sn4 
NOTICES  °  ' 

Grant  and  cooperative  agreeir.f-r.t  awards: 
Housing  assistance  payments  (Section  8)— 

Loan  management  .set-aside  program,  17553-1 7500 
Public  and  Indian  housing — 

Homeounership  program  (HOPE  1],  17560-17561 
Indian  housing  deveiop.ment  and  familv  self-sufficiency 
program,  175f.l-17563 
Grants  and  cooperative  agropmenfs;  availability,  etc.: 
Lead-based  paint  hazard  reduction  in  priorifv  hous'nii 
175B3-17564  ' 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Passive  activity  losses  and  credits  limitation;  technical 
amendments;  correction,  17477-17478 

International  Development  Cooperation  Agency 

See  Agenc>'  for  International  Devefopment 

International  Trade  Administration 

NOTICES 

Antidumping:  ^ 

Electolylic  manganese  dioxide  from — 

Japan, 17511-17513 
Pressure  sensitive  plastic  tape  from — 
Italy,  17513 

Svireaters  wholly  or  in  chief  weight  of  man-made  fiber 
from — 
Korea,  17513-17518 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Grain-oriented  silicon  electrical  steel  from— 

Italy  and  Japan,  17566 
Methods  of  assembling  plastic  ball  valves  and 

components.  17566-17567 
Removable  hard  disk  cartridges  and  products  containing 
same.  17567-17568 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Consolidated  Rail  Corp.,  17568 


Railroad  operation,  acquisition,  construction,  etc.: 
Chicago  &  North  Western  Transportation  Co..  17568 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co..  17568 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  17564-18565 
Survey  plat  filings: 

Arkansas,  17564 

Minerals  Management  Service 

RULES 

Royalty  management: 
Extraordinary  gas  processing  costs;  allowances   17479- 
17480 
PROPOSED  RULES 
Royalty  m.anagement: 
Outer  Continental  Shelf  net  profit  share  oil  and  gas 
leases;  records  maintenance  time  period  extension 
17504-17507 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc  • 
AM  General  Corp.,  17635-17636 

National  Institutes  of  Health 

NOTICES 
Privacy  Act: 

Systems  of  records.  17550-17553 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish,  17491-17494 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  17518 

Nuclear  Regulatory  Commission 

RULES 

Conflict  of  interests,  17457-17460 
Organization,  functions,  and  authority  delegations: 
Region  V  office  consolidation  with  Region  IV  office; 
emergency  response  functions  and  responsibilities 
17464-17467 
PROPOSED  RULES 
Rulemaking  petitions: 

Virginia  Power,  17499-17500 
NOTICES 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  17591-17616 
Applications,  hearings,  determinations,  etc.: 
Entergy  Operations.  Inc.,  17616-17617 
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Preston,  Douglas  D..  17617-17618  I 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Hazard  communication,  17478-17479 

Pension  and  Welfare  Benefits  Administrationi 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Operating  Engineers  Pension  Trust  et  ai..  17589-17591 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Benedict,  MN.  17618 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Letter-size  ZIP-t-4  and  barcoded  rate  mailing;  preparation 
requirements 
Correction.  17484-17485 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Jewish  Heritage  Week  (Proc.  6665),  17453-17454 
Pan  American  Day  and  Pan  American  Week  (Proc.  6666), 
17455-17456 
EXECUTIVE  ORDERS 

Spatial  Data  Infrastructure.  National;  development  to 
support  public  and  private  sector  applications  of 
geospatial  data  (EO  12906).  17670-17674 

1 
Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Rural  Electrification  Administration 

RULES 

Telephone  loans: 

Policies,  procedures,  and  requirements;  tiered  or  multi- 
level system  and  telecommunications  modernization 
plan  establishment.  17460-17464 

Rural  Telephone  Bank 

RULES 

Telephone  loans: 

Policies,  procedures,  and  requirements;  tiered  or  multi- 
level system  and  telecommunications  modernization 
plan  establishment,  17460-17464 

Securities  and  Exchange  Commission  | 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange.  Inc..  17618-17619 


Municipal  Securities  Rulemaking  Board,  17621-17634 
National  Securities  Clearing  Corp..  17634 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange,  Inc..  17619-17620 
Chicago  Stock  Exchange,  Inc.,  17620 
Cincinnati  Stock  Exchange,  Inc..  17620-17621 
Philadelphia  Stock  Exchange.  Inc.,  17635 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 

Meetings;  regional  advisory  boards: 
Regions  I  through  VI.  17635 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  17636 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6665  of  April  8,  1994 
Jewish  Heritage  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

American  history  is  a  tapestry  woven  from  the  fabric  of  traditions  and 
behefs  from  every  corner  of  the  globe  and  bound  together  by  a  common 
love  for  life  and  lioerty.  Since  our  Nation's  earliest  days,  Jewish  citizens 
have  contributed  to  our  success  in  virtuallv  every  field  of  human  endeavor 
The  Jewish  culture,  a  vibrant  and  distinctive  strand  in  our  richlv  textured 
tapestr>',  has  helped  to  give  our  Nation  its  shape. 

After  enduring  centuries  of  hardship  and  bigotr>'  in  nations  throughout 
the  diaspora,  many  Jewish  people  found  their  ways  to  America's  shores 
Some  came  early  in  our  Nation's  historv,  seeking  to  make  their  mark  in 
a  newly  free  society.  Others  came  in  the  wake  of  the  pogroms  or  the 
Holocaust,  looking  for  a  government  that  would  protect  their  rights  to  worship 
and  live  as  they  chose.  By  boat,  airplane,  and  any  other  means  that  would 
carr>'  them,  Jewish  people  came  to  America  and  inhised  this  great  land 
with  a  noble  heritage  based  on  faith  and  family,  with  an  enduring  commit- 
ment to  the  pursuit  of  knowledge  and  the  ideal  of  justice.   - 

Though  the  customs  of  daily  Jewish  life  have  changed  markedly  over  the 
millennia,  the  central  tenets  of  ancient  Judaism  have  remained  a  constant 
guide  since  Moses  taught  them  to  his  people  so  long  ago.  Jewish  families 
continue  to  hand  down  these  lessons  to  their  children,  and  the  fundamental 
lessons  of  the  Torah  still  serve  the  faithful  today,  as  we  seek  to  renew 
our  land  and  restore  the  bonds  of  community. 

Jewish  citizens,  along  with  people  of  hundreds  of  othpr  beliefs  and  back- 
grounds, have  found  freedom  and  success  in  our  Nation  of  immigrants, 
and  they  continue  to  make  lasting  and  meaningful  contributions  to  every' 
area  of  our  society.  Recognizing  the  positive  influence  of  the  Jewish  people, 
traditions,  and  cuhure  within  our  country,  the  Congress,  by  Public  Law 
103-27,  has  designated  April  10  through  April  17,  1994,  as  "Jewish  Heritage 
VVeek,"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  week. 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  April  10  through  April  17. 
1994,  as  Jewish  Heritage  Week.  I  call  upon  the  people  of  the  United  States 
to  observe  the  week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


(FR  Doc.  94-9040 
Filed  4-11-94;  2:38  pm) 
Billing  code  319S-01-P 
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Proclamation  6666  of  April  8,  1994 

Pan  American  Day  and  Pan  American  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

VVithin  the  last  few  years,  we  have  witnessed  remarkable  changes  around 
the  glooe.-  Tne  defeat  of  oppression  and  the  ascendancy  of  democracy  and 
free  market  systems  have  brought  a  new  world  full  of  opportunities  and 
challenges.  Nowhere  has  the  march  toward  positive  change— political,  eco- 
nomic, and  social— been  more  dramatic  or  more  complete  than  in  our  own 
hemisphere. 

From  North  to  South,  m.ore  citizens  of  the  Americas  are  enjoying  the  fruits 
of  liberty  than  ever  before.  Principles  fundamental  to  democracy,  such  as 
acceptance  of  the  rule  of  law  and  respect  for  human  rights,  continue  to 
gain  ground.  There  is  no  question  that  this  hemisphere  is  well  on  its  way 
to  becoming  a  beacon  of  liberty  and  democracy  for  the  whole  world. 

The  interdependence  of  nations  is  greater  than  ever  because  democracy, 
human  rights,  market  economics,  and  good  governance  are  ideas  that  are 
rapidly  maturing  throughout  the  Americas.  They  form  an  enduring  foundation 
for  sustainable  and  m.utually  beneficial  economic  growth  and  development 
A  renewed  partnership  between  nations  of  this  hemisphere  will  further 
these  ideas,  thus  ensuring  lasting  security  for  future  generations. 

The  approval  of  the  North  American  Free  Trade  Agreement  was  an  historic 
achievement  and  one  that  is  crucial  in  this  process.  Beginning  with  Canada 
and  Mexico,  it  will  build  a  bridge  of  greater  economic  and  political  coopera- 
tion. It  will  serve  as  the  model  for  our  future  relationships  with  the  region. 
It  Will  advance  the  vision  of  a  community  of  nations  committed  to  democracy, 
bound  together  by  open  markets  and  rising  standards  of  living  and  dedicated 
to  the  peaceful  resolution  of  disputes. 

Over  a  century  ago,  representatives  of  the  nations  of  this  hemisphere  met 
in  Washington  to  establish  the  International  Union  of  the  American  Repub- 
lics. Accepting  the  tenets  of  democracy,  peace,  security,  and  prosperity, 
these  member  nations  made  a  firm  commitment  to  mutual  cooperation.' 
The  Union's  successor,  the  Organization  of  American  States  (OAS).  has 
furthered  this  commitment.  I  applaud  and  encourage  the  activity  of  the 
OAS  in  this  pursuit  to  ensure  that  worldwide  changes  create  a  hemisphere 
of  peace  and  prosperity. 

We  can  take  great  pride  in  accomplishments  already  achieved  in  the  Ameri- 
cas. But  there  is  much  work  to  be  done.  Later  'this  year.  I  will  host  a 
summit  of  the  democratically  elected  leaders  of  our  hemisphere.  The  Summit 
of  the  Americas  will  have  two  broad  themes:  democracy  and  good  govern- 
ance; and  trade  expansion,  investment,  and  sustainable  development.  The 
Summit  will  be  an  historic  opportunity  for  our  nations  to  recognize  explicitly 
this  convergence  of  democratic  and  free  market  values  and  to  chart  a  course 
for  the  future. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  Thursday,  April  14,  1994, 
as  "Pan  American  Day"  and  the  week  of  April  10  through  April  16,  1994. 
as  "Pan  American  Week."  I  urge  the  Governors  of  the  50  States,  the  Governor 
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of  the  Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  under 
the  flag  of  the  United  States  of  America  to  honor  these  observances  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 

of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 

of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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NUCLEAR  REGULATORY 
COMMISSION 

5  CFR  Chapter  XLVIII 

lOCFRPartO 

RINs  3209-AA15  and  3150-AE60 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Nuclear 
Regulatory  Commission 

AGENCY:  Nuclear  Regulatory- 
Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC),  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing 
regulations  for  employees  of  the  Nuclear 
Regulatory  Commission  that 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
►  Branch  issued  by  OGE.  These 
supplemental  regulations  address 
outside  employment  by  NRC  employees 
and  ownership  of  securities  by  NRC 
employees,  their  spouses,  and  minor 
children.  The  NRC  is  also  repealing  its 
current  regulations  on  those  subjects, 
while  adding  a  cross-reference  to  the 
new  provisions  and  preserving  certain 
separable  financial  interest  exemptions. 
EFFECTIVE  DATE:  Final  rule  effective  July 
12,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Szabo,  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory-  Commission, 
Washington,  DC  20555,  telephone:  301- 
504-1606. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992.  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards)  for  codiication  at  5  CFR  part 
2635.  See  57  FR  35006-35067.  as 


corrected  at  57  FR  48557  and  57  FR 
53583.  These  Standards,  which  took 
effect  on  February  3, 1993,  set  uniform 
ethical  conduct  standards  applicable  to 
all  executive  branch  personnel. 

5  CFR  2635.105  authorizes  executive 
agencies,  with  conciirrence  from  OGE. 
to  publish  agency-specific  supplemental 
regulations  that  are  necessary  to 
implement  their  ethics  programs.  The 
Nuclear  Regulatory  Commission,  with 
OGE's  concurrence,  has  determined  that 
the  following  supplemental  reg\ilations. 
being  codified  in  new  chapter  XLVIII  of 
5  CFR,  consisting  of  part  5801,  are 
necessary  for  successful  implementation 
of  the  NRC's  ethics  program.  By  this 
notice,  the  Nuclear  Regulatory 
Commission  is  also  repealing  the  parts 
of  its  regulations  which  were  preserved 
by  5  CFR  part  2635  i>ending  issuance  of 
this  supplemental  regulation  (see  the 
additional  OGE  grace  period  extension 
at  59  FR  4779-4780). 

11.  Analysis  of  the  Regulations 

Section  5801 .101     General 

Section  5801.101  explains  that  the 
regulations  contained  in  the  final  rule 
apply  to  all  NRC  employees,  including 
members  of  the  Commission,  and  are 
supplemental  to  the  executive  branch- 
wide  standards.  Members  and 
employees  of  the  Nuclear  Regulatory 
Commission  also  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634,  and  additional  regulations 
regarding  their  conduct  published  by 
the  agency  in  10  CFR  part  0. 

Section  5801.102    Prohibited  Securities 

5  CFR  2635.403(a)  authorizes 
agencies,  by  supplemental  regulation,  to 
prohibit  or  restrict  the  acquisition  or 
holding  of  a  financial  interest  or  a  class 
of  financial  interests  by  agency 
employees  based  on  a  determination 
that  the  acquisition  or  holding  of  such 
interests  would  cause  reasonable 
persons  to  question  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  Where  it  is  necessary 
to  the  efficiency  of  the  service,  such 
prohibitions  or  restrictions  may  be 
extended  to  employees'  sp>ouses  and 
minor  children. 

By  10  CFR  0.735-29,  the  Commission 
has  long  prohibited  most  of  its 
employees,  their  spouses,  minor 


children,  and  other  members  of  their 
households,  from  holding  stocks,.bonds. 
and  other  securities  issued  by  major 
entities  in  the  commercial  nuclear  field. 
Section  5801.102  imposes  very  similar 
restrictions  upon  designated  employees, 
their  spouses  and  minor  children,  based 
upon  the  Commission's  determination 
that  these  restrictions  are  necessary  to 
maintain  public  confidence  in  the 
impartiality  and  objectivity  with  which 
the  NRC  executes  its  regulatory 
functions.  The  restrictions  also  will  help 
to  maintain  public  confidence  that 
sensitive  information  relating  to  agency 
operations  is  not  misused  for  private 
gain  and  will  help  accomplish  the 
NRC's  mission  by  avoiding  widespread 
disqualification  of  employees  from  the 
performance  of  their  official  duties. 

Section  5801.102  is  narrower  in  scope 
than  10  CFR  0.735-29  in  that  it  does  not 
apply  to  all  members  of  the  employee's 
household.  Consistent  with  5  CFR 
2635.403(a)  and  2635.403(c)(1).  it 
restricts  only  the  holdings  of  designated 
employees,  their  spouses,  and  minor 
children.  The  Commission  has 
determined  that  appfication  of  the 
securities  restrictions  in  §  5801.102  to 
spouses  and  minor  children  is  necessary 
to  the  efficiency  of  the  service.  As 
evidenced  by  10  CFR  0.735-29,  the  NRC 
believes  it  is  Important  to  the  success  of 
its  mission  for  regulated  entities  and 
others  affected  by  agency  decisions  to 
have  this  additional  degree  of  assurance 
that  agency  decisions  are  not  influenced 
by  considerations  of  personal  gain  on 
the  part  of  NRC  personnel. 

In  addition  to  limiting  the  section's 
application  to  employees,  their  sp>ouses. 
and  minor  children,  the  Commission 
has  made  other  minor  rexisions  to  the 
restrictions  as  stated  in  10  CFR  0.735- 
29.  The  categories  of  prohibited 
securities  set  forth  in  §  5801.102(b)  have 
been  revised  to  reflect  the  new  types  of 
licenses  estabfished  in  10  CFR  part  52 
and  to  include  securities  issued  by  State 
or  local  governments  to  finance  low- 
level  waste  facilities.  Section 
5801.102(b)(8)  also  prohibits  employees 
for  the  first  time  from  owning  securities 
issued  by  an  energy  or  utility  sector 
mutual  fund  that  has  invested  more 
than  25  percent  of  the  fund's  assets  in 
prohibited  securities. 

The  time  frames  for  complying  with 
the  sectirity  ownership  regulations  have 
also  been  modified.  Under  10  CFR 
0.735-29.  NRC  employees  have  had  30 
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days  to  comply  after  commencing 
employment  or  being  promoted  to  a 
position  covered  by  the  security 
ownership  prohibitions;  one  year  to 
divest  any  security  interest  newly  added 
to  the  agency's  prohibited  security  list; 
and  a  "reasonable  time"  to  dispose  of 
securities  inherited  by  gift.  Consistent 
with  5  CFR  2635.403(d),  the  final  rule 
provides  a  uniform  90-day  period  for 
divestiture,  with  extension  available  in 
cases  of  undue  hardship. 

The  criteria  in  §  5801.102(e)  for 
waiving  the  prohibition  on  holding  a 
specific  security  have  been  modified  to 
provide  greater  specificity.  A  criterion 
has  been  newly  added  to  cover 
circumstances  in  which  legal 
constraints  prevent  divestiture.  One 
example  of  such  a  legal  constraint 
would  be  the  situation  in  which  the 
prohibited  security  is  held  as  part  of  the 
assets  of  a  trust  of  which  the  employee 
is  a  beneficiary'  and  where  the  trustee, 
who  has  sole  authority  to  purchase  and 
sell  the  assets,  refuses  the  employee's 
request  to  sell  the  prohibited  security. 

The  Commission  has  eliminated  the 
requirement  contained  in  10  CFR  0.735- 
29  that  employees  who  are  subject  to  the 
security  ownership  restrictions  certify 
each  year  that  they  are  in  compliance. 
Because  the  annual  certifications  have 
rarely  revealed  violations  of  the 
substantive  restrictions,  there  is 
inadequate  justification  for  continuing 
this  requirement.  However,  to  monitor 
compliance,  the  NRG  will  continue  to 
require  employees  holding  designated 
positions  to  certify  compliance  upon 
commencement  of  employment  with  the 
agency  or  upon  promotion  for  the  first 
time  to  a  position  covered  by  the 
security  ownership  restriction.  Agency 
employees  will  also  be  required  to 
report  to  the  Office  of  the  General 
Counsel  in  writing  any  prohibited 
securities  obtained  after  the  initial 
certification.  This  will  permit  the  Office 
of  the  General  Counsel  to  track  required 
divestitures. 

On  the  effective  date  of  this 
regulation,  the  NRC  will  issue 
Management  Directive  7.7  and  its 
accompanying  Handbook,  which  lists 
those  agency  positions  covered  by  the 
security  ownership  restrictions.  'The 
Handbook  will  also  describe  procedures 
for  obtaining  Certificates  of  Divestiture 
and  waivers  from  the  security 
owmership  restrictions.  Both  the 
Management  Directive  and  Handbook 
will  be  available  at  the  NRC  Public 
Document  Room,  2120  L  Street,  N\V., 
Washington.  DC  20555-0001.  Copies 
will  also  be  available  in  each  NRC 
Office. 


Section  5801 . 1 03    Prior  Approval  for 
Outside  Employment 

5  CFR  2635.803  authorizes  individual 
agencies,  by  supplemental  regulation,  to 
require  agency  employees  to  obtain 
approval  before  engaging  in  outside 
employment  or  other  outside  activities. 
The  NRC  has  long  had  the  prior 
approval  requirement,  set  forth  in  10 
CFR  0.735-40.  Section  5801.103  of  the 
final  rule  retains  the  requirement  that 
NRC  employees  obtain  prior  written 
approval  before  engaging  in  outside 
employment  with  entities  that  are 
regulated  by  or  have  business  with  the 
Commission.  The  NRC  policy  has  been, 
and  will  continue  to  be,  to  encourage 
teaching,  lecturing,  or  WTiting  not 
prohibited  by  5  CFR  part  2635  or  other 
applicable  law. 

"The  agency  designees  for  approval  of 
outside  employment  and  internal 
agency  procedures  for  obtaining  the 
necessary  approvals  will  be  set  forth  in 
NRC  Management  Directive  7.8  and  the 
accompanying  Handbook.  This 
Directive  and  Handbook  will  be  issued 
on  the  effective  date  of  this  regulation 
and  will  be  available  in  the  NRC  Public 
Document  Room  and  in  each  NRC 
Office. 

III.  Repeal  of  Superseded  Portions  of 
the  NRC  Conduct  Regulations  and 
Related  Modifications 

The  final  rule  repeals  the  NRC 
conduct  regulations  10  CFR  0.735-8, 
0.735-29.  and  0.735-40.  effective  on  the 
same  day  that  this  rule  takes  effect.  The 
information  collection  requirements  of 
§  0.735-8  are  no  longer  necessary. 
Section  0.735-29  will  be  superseded  by 
the  prohibitions  on  securities  contained 
in  5  CFR  5801.102  and  §  0.735-40  will 
be  superseded  by  the  requirements  for 
prior  approval  of  outside  emp!o\Tnent 
contained  in  5  CFR  5801.103.  These 
repeals,  together  with  those  effected  by 
58  FR  3825  and  2Q951,  leave  in  10  CFR 
part  0  only  the  waiver  provisions  of 
§§  735-21  (a)  and  (b)  which  are 
preserved  by  5  CFT^  2635.402(d)(1). 
These  paragraphs  are  redesignated 
§  0.735-2  (a)  and  (b)  to  follow  a  new 
§  0.735-1  which  provides  a  cross- 
reference  to  the  NRC's  supplemental 
regulation  and  to  the  executive  branch- 
wide  financial  disclosure  and  standards 
of  ethical  conduct  regulations  at  5  CFR 
parts  2634  and  2635. 

rV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b),  the  NRC 
finds  good  cause  not  to  seek  public 
comment  on  this  rule.  Such  comment  is 
unnecessary  because  the  NRC  is 
essentially  repromulgating  existing 


regulations  in  a  different  form,  and  the 
regulations  pertain  wholly  to  internal 
agency  personnel  matters  that  affect 
only  NRC  employees,  their  spouses,  and 
minor  children.  "To  increase  the 
likelihood  of  a  smooth  transition  from 
the  NRC's  prior  ethics  rules  to  the  new 
Government-wide  standards  of  ethical 
conduct  regulations,  these  rulemaking 
actions  should  take  place  as  soon  as 
possible.  The  rule  and  accompanying 
repeals  will  become  effective  90  days 
after  the  date  of  publication  in  the 
Federal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusions  10  CFR 
51.22(c)  (1)  and  (2).  Therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3301 
et  seq.). 

Regulatory  Analysis 

The  NRC  is  promulgating  a 
supplemental  regulation  to  OGE's 
Government-wide  standards  of  conduct 
regulations  in  order  to  implement 
effectively  the  NRC's  ethics  program. 
This  rule  has  no  significant  impact  on 
health,  safety  or  the  environment.  Th^re 
is  no  substantial  cost  to  licensees,  the 
NRC.  OGE,  or  other  Federal  agencies. 

Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  affects  only  NRC 
employees. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule  because  these  supplemental 
regulations  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109. 

List  of  Subjects 

5  CFR  Part  5801 

Conflict  of  interests.  Government 
employees. 


JMI 
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lOCFRPartO 

Conflict  of  interests.  Criminal 
penalties. 

Dated  at  Rockville.  Mar>-iand.  this  23rd  dav 
of  March.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Saniuei ).  Oiilk, 
Secretary  of  the  Commission. 

Approved:  March  31. 1994 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Nuclear  Regulatory 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  C^de  of  Federal 
Regulations  and  title  10,  chapter  1,  of  the 
Code  of  Federal  Regulations  as  follows: 

TITLE  &-{AMENDED] 

1.  A  new  chapter  XL VIII.  consisting  of 
part  5801,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows; 

5CFR  CHAPTER  XLVIII— NUCLEAR 
REGULATORY  COMMISSION 

PART  5801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  NUCLEAR 
REGULATORY  COMMISSION 

Sec. 

5801.101  General. 

5801.102  Prohibited  serurities. 

5801.103  Prior  approval  for  outside 
employment 

Authority:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  42 
U.S.C.  2201.  5641;  E.0. 12674.  54  PR  15159, 
3  CFR.  1989  Comp..  p.  215,  as  modified  by 
E.O.  12731.  55  PR  42547,  3  CFR,  1990  Comp.. 
p.  306.  5  CFR  2635.105.  2635.403.  2635.803. 

§5801.101    General. 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  apply  to 
members  and  other  employees  of  the 
Nuclear  Regulatory  Commission  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  this  part,  members  and  other 
employees  are  subject  to  the  executive 
branch  financial  disclosure  regulations 
contained  in  5  CFR  part  2634  and  to 
additional  regulations  regarding  their 
conduct  contained  in  10  CFR  part  0. 

§5801.102    Prohlt>lted  securities. 

(a)  General  prohibition.  No  covered 
employee,  and  no  spouse  or  minor  child 
of  a  covered  employee,  shall  owu 
securities  issued  by  an  entity  on  the  list 
described  in  paragraph  (b)  of  this 
section. 

(b)  Prohibited  securities  list.  Once  a 
year,  or  on  a  more  frequent  basis,  the 


Commission  will  publish  and  distribute 
to  employees  a  Ust  of  entities  whose 
securities  a  covered  employee  or  the 
spouse  or  minor  child  of  a  covered 
employee  may  not  own.  The  list  shall 
consist  of  entities  which  are: 

(1)  Applicants  for  or  holders  of  early 
site  permits,  construction  permits, 
operating  licenses,  or  combined 
construction  permits  and  operating 
licenses  for  facilities  which  generate 
electric  energy  by  means  of  a  nuclear 
reactor; 

(2)  State  or  local  governments,  if  the 
primary  purpose  of  the  security  is  to 
finance  the  construction  or  operation  of 
a  nuclear  reactor  or  a  low-level  waste 
facility; 

(3)  Entities  manufacturing  or  selling 
nuclear  power  or  test  reactors; 

(4)  Architectural-engineering 
companies  providing  services  relating  to 
a  nuclear  power  reactor; 

(5)  Applicants  for,  or  holders  of.  a 
certified  standard  design; 

(6)  Entities  licensed  or  regulated  by 
the  Commission  to  mill,  convert,  enrich, 
fabricate,  store,  or  dispose  of  source. 
b>-product.  or  special  nuclear  material, 
or  applicants  for  such  Ucenses  that  are 
designated  by  the  Commission  because 
they  are  or  will  be  substantially  engaged 
in  surh  nuclear  fuel  cycle  or  disposal 
activities; 

(7)  The  parent  corporation  of  any 
subsidiary  described  in  paragraphs 
(b)(l)-(b)(6)  of  this  section;  and 

(8)  An  enei^  or  utility  sector 
investment  fund  which  has  more  than 
25%  of  its  assets  invested  in  securities 
issued  by  entities  described  in 
paragraphs  (bKlMb)(7)  of  this  section. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  A  covered  employee  means: 
(i)  A  member  of  the  Commission; 

(ii)  The  Inspector  General  of  the  NRC; 

(iii)  A  member  of  the  Senior  Executive 
Service  (SES); 

(iv)  An  employee  who  holds  a  non- 
SES  position  above  GG-15;  and 

(v)  Any  other  employee,  including  a 
special  Gove.iiment  employee,  whose 
duties  and  responsibilities,  as 
detennined  by  the  Commission  or  its 
designees,  require  application  of  the 
securities  ownership  prohibition 
contained  in  this  section  to  ensure 
public  confidence  that  NRC  programs 
are  conducted  impartially  and 
objectively.  The  positions  of  these 
employees  are  specified  in  NRC 
Management  Handbook  7.7,  which  is 
available  in  the  NRC  Public  Document 
Room;  and 

(2)  The  term  "securities"  includes  all 
interests  in  debts  or  equity  instruments. 
The  term  includes,  u-ithout  limitation. 
se<:ured  and  un.secured  bonds. 


debentures,  notes,  securiUzed  assets  and 
commercial  paper,  as  well  as  all  types 
of  preferred  and  common  stock,  the 
term  encompasses  both  current  and 
contingent  ownership  inter^ests. 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extencS  to  any 
right  to  acquire  or  dispose  of  any  long 
or  short  position  in  such  securities  and 
includes,  without  limitation,  interests 
convertible  into  such  securities,  as  well 
as  options,  rights,  warrants,  puts,  calls, 
and  straddles  with  respect  thereta 

(d)  Divestiture  and  reporting  of 
prohibited  securities. — (1)  New/y 
covered  employees.  Upon  promotion  or 
other  appointment  to  a  position  subject 
to  the  securities  prohibition  of  this 
section,  a  covered  employee  shall  sign 
a  certification: 

(i)  Identifying  securities  of  an  entity 
on  the  prohibited  securities  list  which 
the  employee,  or  the  spouse  or  minor 
child  of  the  employee,  owns,  ch- 

(ii)  Stating  that  the  employee,  or  the 
spouse  or  minor  child  of  the  employee, 
does  not  own  any  prohibited  securities. 
Except  as  provided  In  paragraph  (d)(4) 
of  this  section,  the  newly  covered 
emplo>-ee.  or  the  spouse  or  minor  child 
of  the  employee,  shall  divest  prohibited 
securities  within  90  days  after 
appointment  to  the  covered  position. 

(2)  Newly  prohibited  securities. 
Within  30  days  after  pubUcation  of  the 
prohibited  seoirities  list  to  which  an 
entity's  name  has  been  added,  a  covered 
employee  who  owns,  or  whose  spouse 
or  minor  child  owns,  prohibited 
securities  shall  make  a  written  report  of 
that  ownership  to  the  Office  of  the 
General  Coimsel.  Except  as  provided  in 
paragraph  (d)(4)  of  this  section,  the 
covered  employee,  or  the  spouse  or 
minor  child  of  the  covered  employee, 
shall  divest  prohibited  securities  within 
90  days  after  publication  of  the 
prohibited  securities  list. 

(3)  Securities  acquired  without 
specific  intent.  Within  30  days  after  a 
covered  employee,  or  the  spouse  or 
minor  child  of  a  covered  emplo>f»e. 
acquires  securities  of  an  entity  on  the 
prohibited  securities  hst  as  a  result  of 
marriage,  inheritance,  gift  or  otherwise 
without  specific  intent  to  acquire  the 
securities,  the  covered  employee  shall 
make  a  written  report  of  the  acquisition 
to  the  Office  of  the  General  Counsel. 
Except  as  provided  in  paragraph  (d)(4) 
of  this  section,  a  covered  employee,  or 
the  spouse  or  minor  child  of  a  covered 
employee,  shall  divest  prohibited 
securities  within  90  days  after  the  date 
of  acquisilion. 

(4)  Extension  of  period  to  divest. 
Upon  a  showing  of  undue  hardship,  the 
Chairman  of  the  Nuclear  Regulatory 
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Commission  may  extend  the  90  day 
period  for  divestiture  specified  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(5)  Disqualification  pending 
divestiture.  Pending  divestiture  of 
prohibited  securities,  a  covered 
employee  must  disqualify  himself  or 
herself,  in  accordance  with  5  CFR 
2635.402,  from  participation  in 
particular  matters  which,  as  a  result  of 
continued  ownership  of  the  prohibited 
securities,  would  affect  the  financial 
interests  of  the  employee,  or  those  of  the 
spouse  or  minor  child  of  the  employee. 
Disqualification  is  not  required  where  a 
waiver  described  in  5  CFR  2635.402(d) 
applies.  Procedures  for  obtaining 
individual  waivers  are  contained  in 
NRC  Handbook  7.7,  which  is  available 
in  the  NRC  Public  Document  Room. 

(6)  Tax  treatment  of  gain  on  divested 
securities.  Where  divestiture  is  required 
by  this  section,  the  covered  employee 
(except  a  special  Government  employee) 
may  be  eligible  to  defer  the  tax 
consequences  of  divestiture  under 
subpart  J  of  5  CFR  part  2634.  pursuant 
to  procedures  in  NRC  Handbook  7.7, 
which  is  available  in  the  NRC  Public 
Document  Room. 

(e)  IVaiVers.  (1)  The  Chairman  may 
grant  a  waiver  to  permit  a  covered 
employee,  or  the  spouse  or  minor  child 
of  a  covered  employee,  to  retain 
ownership  of  a  security  of  an  entity  on 
the  prohibited  securities  list  upon  a 
determination  that  the  holding  of  the 
security  is  not  inconsistent  with  5  CFR 
part  2635  or  otherwise  prohibited  by 
law,  and  that: 

(i)  Under  the  circumstances, 
application  of  the  prohibition  is  not 
necessary  to  ensure  confidence  in  the 
impartiality  and  objectivity  with  which 
NRC  programs  are  administered; 

(ii)  Legal  constraints  prevent 
divestiture;  or 

(iii)  For  a  special  Government 
employee,  divestiture  would  result  in 
substantial  financial  hardship. 

(2)  Where  a  waiver  has  been  granted 
under  paragraph  (e)(1)  of  this  section, 
the  covered  employee  must  disqualify 
himself  or  herself,  in  accordance  with  5 
CFR  2635.402,  from  participation  in 
particular  matters  which,  as  a  result  of 
continued  ownership  of  the  prohibited 
security,  would  affect  the  financial 
interests  of  the  employee,  or  those  of  the 
spouse  or  minor  child  of  the  employee 
unless  the  employee  has  received  a 
waiver  described  in  5  CFR  2635.402(d), 
pursuant  to  procedures  in  NRC 
Handbook  7.9,  which  is  available  in  the 
NRC  Public  Document  Room. 


§  5801. 1 03    Prior  approval  for  outside 
employ  ment 

(a)  An  employee,  other  than  a  special 
Government  employee,  shall  obtain 
written  authorization  before  engaging  in 
compensated  outside  employment  with: 

(1)  A  Commission  licensee; 

(2)  An  applicant  for  a  Commission 
license; 

(3)  An  organization  directly  engaged 
in  activities  in  the  commercial  nuclear 
field; 

(4)  A  Commission  contractor; 

(5)  A  Commission  supplier; 

(6)  An  applicant  for  or  holder  of  a 
license  issued  by  a  State  pursuant  to  an 
agreement  between  the  Commission  and 
the  State; 

(7)  A  trade  association  which 
represents  clients  concerning  nuclear 
matters;  or 

(8)  A  law  firm  or  other  organization 
which  is  participating  in  an  NRC 
proceeding  or  which  regularly 
represents  itself  or  clients  before  the 
NRC. 

(b)  Requests  for  approval  shall  be 
submitted  in  wTiting  to  the  agency 
designee  specified  in  NRC  Management 
Directive  7.8,  which  is  available  in  the 
NRC  Public  Document  Room,  in 
accordance  with  procedures  set  forth  in 
the  accompanying  NRC  Handbook. 

(c)  Approval  of  outside  employment 
shall  be  granted  in  writing  only  upon  a 
determination  by  the  agency  designee 
that  the  proposed  outside  employment 
would  not  violate  a  Federal  statute  or 
regulation,  including  5  CFR  2635. 

(d)  For  purposes  of  this  section, 
"outside  employment"  means  any  form 
of  non-Federal  employment,  business 
relationship  or  activity,  involving  the 
provision  of  personal  services  by  the 
employee.  It  includes,  but  is  not  limited 
to,  personal  services  as  an  officer, 
director,  employee,  agent,  attorney, 
consultant,  contractor,  general  partner, 
trustee,  teacher  or  speaker. 

10  CFR  CHAPTER  I— NUCLEAR 
REGULATORY  COMMISSION 

PART  0— CONDUCT  OF  EMPLOYEES 

2.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  Sets.  25,  161,  68  Stat.  9925, 
948.  BS  amended  (42  U.S.C.  2035.  2201);  sec. 
201,  B8  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  E.O.  12674,  54  FR  15159,  3  CFR.  1989 
Comp.,  p.  215,  as  modified  by  E.O.  12731.  55 
FR  42547,  3  CFR,  1990  Comp'.,  p.  306,  5  CFR 
2635.105  and  2635.402(d)(1).  Section  0.735- 
2.  also  issued  under  5  U.S.C.  552,  553. 

3.  A  new  §  0.735-1  is  added  to  read 
as  follows: 


§  0.735-1    Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Nuclear  Regulatory 
Commission  (NRC)  are  subject  to  the 
executive  branch-wide  Standards  of 
Ethical  Conduct  at  5  CFR  part  2635,  the 
NRC  regulation  at  5  CFR  part  5801 
which  supplements  the  executive 
branch-wide  standards,  and  the 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

4.  Section  0,735-21  is  redesignated  as 
§  0.735-2  and  the  heading  is  revised  to 
read  thereof.  "Exemptions  for  financial 
interests." 

§  0.735-8, 0.735-29  and  0.735-40 
[Removed] 

5.  Sections  0.735-6,  0.735-29  and 
0.735-40  are  removed. 

[FR  Doc.  94-8691  Filed  4-12-94;  8.45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  BanK 

7  CFR  Part  1610 

Rural  Electrification  Administration 

7  CFR  Parts  1735, 1737, 1744, 1753 

Rural  Telephone  Bank  and  Telephone 
Program  Loan  Policies,  Procedures, 
and  Requirements;  and 
Telecommunications  System 
Construction  Policies  and  Procedures 

AGENCY:  Rural  Electrification 
Administration  and  Rural  Telephone 
Bank.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  adopts,  except  for 
the  State  Telecommunications 
Modernization  Plan,  its  interim  rule 
published  December  20,  1993,  as  a  final 
rule  with  minor  technical  changes.  This 
action  makes  changes  to  the  telephone 
program  required  by  the  Rural 
Electrification  Loan  Restructiu-ing  Act  of 
1993  (RELRA  or  legislation). 

EFFECTIVE  DATE:  May  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Staff, 
Rural  Electrification  Administration, 
U.S.  Department  of  Agriculture,  14th  & 
Independence  Avenue,  S\V.,  room 
2832-S,  Washington,  DC  20250-1500, 
telephone  number  (202)  720-0530. 


JMI 
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SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not-significant  for  purposes  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  therefore  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 
However  the  interim  mle  was  reviewed 
by  the  OMB  in  conformance  with 
Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
was  subsequently  exempted  from  the 
OMB  review  imder  12866. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  final  rule 
have  been  approved  by  the  OMB  in 
accordance  with  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  requirements  are 
approved  under  OMB  control  niunber 
0572-0079. 

Send  comments  regarding  this 
collection  of  information  to:  Department 
of  Agriculture,  Clearance  Office.  Office 
of  Information  Resources  Management, 
Room  404-W,  Washington,  DC  20250, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

The  information  set  forth  in  the 
interim  rule  regarding  Executive  Orders 
12778  and  12372,  the  Regulatory 
Flexibility  Act  Certification,  the 
National  Environmental  Policy  Act 
Certification,  and  the  Catalog  of  Federal 
Domestic  Assistance,  applies  to  this 
final  rule  without  change. 

Background 

On  December  20, 1993,  REA 
published  an  interim  rule  (58  FR  66250) 
to  incorporate  changes  to  telephone  loan 
policies  required  by  RELRA  (107  Stat. 
1356).  RELRA  amended  several 
provisions  of  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901 
et  seq.)  (RE  Act),  and  mandated  a 
ipstructuring  of  the  telephone  loan 
program. 

REA  received  81  comments  regarding 
the  interim  rule.  Overall,  the  greatest 
concern  on  the  part  of  the  responding 
organizations  was  7  CFR  part  1751. 
subpart  B,  the  State 
Telesommunications  Modernization 
Plan  (modernization  plan).  Because  of 
the  overwhelming  response  regarding 
the  modernization  plan,  related 
concerns  and  possible  modifications 
will  be  resolved  in  a  separate 
notification. 


This  notice  addresses  comments  on 
parts  of  the  interim  rule  other  than  7 
CFR  part  1751,  subpart  B.  All  comments 
were  taken  into  consideration  in 
preparing  the  final  rule.  Comments  were 
received  from  the  following: 

(1)  Hills  Telephone  Company,  Inc. 

(2)  Interstate  Telecommunications 
Cooperative,  Inc. 

(3)  Martin  and  Associates,  Inc., 
submitted  comments  on  behalf  of  16 
local  exchange  carriers  located  in  South 
Dakota. 

(4)  Joint  comments  from  the  National 
Rural  Telecom  Association  and  the 
Western  Rural  Telephone  Association. 

(5)  National  Telephone  Cooperative 
Association. 

(6)  Joint  comments  from  the 
Oklahoma  Rural  Telephone  Coalition, 
Rural  Arkansas  Telephone  Systems,  and 
Texas  Statewide  Telephone 
Cooperative,  Inc. 

(7)  Organization  for  the  Protection 
and  Advancement  of  Small  Telephone 
Companies. 

(8)  United  States  Telephone 
Association. 

The  comments  will  be  discussed  in 
the  order  in  which  they  appear  in  the 
final  rule.  This  Federal  Register  notice 
serves  to  notify  the  public  that  the 
interim  rule,  with  the  exception  of  7 
CFR  part  1751,  subpart  B 
(modernization  plan  regulations),  is 
final. 

Section  1610.1     General 

Comment  Summary:  Two 
organizations  objected  to  REA 
distinguishing  between  authorized  loan 
purposes  for  Rural  Telephone  Bank 
(RTB)  loans  by  establishing  a  preference 
for  one  classification  of  authorized 
statutory  loan  purposes  over  another. 
Further,  it  was  stated  that  RTB  is 
vnthout  authority  to  impose  such  a 
preference,  and  this  provision  should  be 
deleted  from  the  final  rule. 

Response:  While  RELRA  amended 
section  408(a)(2)  of  the  RE  Act  to  revise 
certain  purposes  for  RTB  financing, 
section  408(a)(1)  was  not  amended  and 
it  references  section  201  where  such 
purposes  are  still  eligible  for  RTB 
financing.  REA  believes  that  RELRA,  by 
amending  408(a)(2),  indicated 
preference  to  loans  for  section  408(a)(2) 
purposes  over  408(a)(1)  purposes  to  the 
extent  that  REA  has  completed 
applications  for  loans  for  purposes  set 
forth  in  408(a)(2).  This  policy  is 
consistent  with  the  RELRA  provisions 
which  provide  (1)  the  same  purposes  for 
REA  cost-of-money  loans  as  for 
408(b)(2)  loans,  and  (2)  that  RTB  and 
cost-of-money  loans  are  to  be 
concurrent. 


Section  1610.6    Concurrent  Bank  and 
REA  Cost-of-Money  Loans 

Comment  Summary:  Several 
organizations  objected  to  REA  requiring 
that  REA  cost-of-money  loans  and  RTB 
loans  be  made  concurrently,  and  stated 
that  conciurence  should  remain  an 
option  of  the  borrower.  Also,  there  was 
concern  that  mandating  RTB  to  make 
loans  concurrently  with  the  REA  cost- 
of-nioney  program  would  compromise 
the  independence  of  a  future,  privatized 
RTB.  Commenters  requested  that  REA 
revise  the  interim  rule  to  provide 
borrowers  with  an  option  of  selecting 
concurrent  RTB  and  REA  cost-of-money 
loans. 

Response:  Concurrent  loans  are 
required  by  RELRA.  This  is  also 
consistent  with  RELRA 's  other 
amendments  that  only  allow  REA  cost- 
of-money  and  RTB  loans  to  be  made  for 
the  same  purposes  and  that  subject 
those  loans  to  the  same  eligibility 
requirements.  This  approach  facilitates 
the  most  effective  administration  of  this 
pohcy. 

Section  1610.10    Determination  of 
Interest  Rate  on  Bank  Loans 

Comment  Summary:  REA  should 
acknowledge  that  future  RTB  interest 
rates  vnll  be  calculated  taking  into 
consideration  RELRA  "s  interest  rate 
amendment. 

Response:  The  methodology  for 
calculating  interest  rates  charged  on 
RTB  loans  is  provided  in  §  1610.10. 
While  the  interest  rate  amendment 
requires  calculating  a  single  RTB 
interest  rate  that  applies  to  all  advances 
made  within  a  given  fiscal  year,  this 
amendment  only  takes  effect  when 
funds  have  been  appropriated  by 
Congress  to  offset  any  subsidy 
associated  with  charging  a  single  rate. 
When  such  an  appropriation  is  made. 
RTB  will  calculate  an  interest  rate  in 
accordance  with  the  RELRA 
amendment.  However,  no  revisions  will 
be  made  to  §  1610.10  because  the 
methodology  for  calculating  interest 
rates  remains  unchanged. 

Section  1610.11     Prepayments 

Comment  Summary:  One  commenter 
suggested  that  paragraph  (b)  be  changed 
to  conform  with  the  language  of  the  RE 
Act.  Others  commented  that  the 
elimination  of  prepayment  premiums 
should  apply  to  all  outstanding  RTB 
loans,  not  just  those  approved  after 
November  1,  1993. 

Response:  REA  believes  the  language 
in  this  provision  of  the  interim  rule 
correctly  interprets  RELRA 's 
amendment  to  section  408(b)(8)  of  the 
RE  Act.  All  RTB  loan  agreements 
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entered  into  before  November  1, 1993, 
contain  a  prepayment  premium 
provision.  That  prepayment  premium 
policy  was  determined  by  the  RTB 
Board  of  Directors.  The  original 
prepayment  policy  was  established  by 
the  RTB  Board  of  Directors  on  February 
10, 1972,  and  later  revised  on  May  3, 
1984.  RELRA  eliminated  the  premiums 
only  on  loans  approved  after  November 
1, 1993.  Further,  a  provision  to 
eliminate  the  prepayment  premium  for 
RTB  loans  approved  before  November  1, 
1993,  was  initially  included  in  an  early 
draft  of  the  legislation  but  was 
eventually  removed. 

Section  1 735. 1 0    General 

Comment  Summary:  With  regard  to 
REA's  use  of  borrower- funded 
consultants  (paragraph  (e)),  one 
organization  commented  that  while  the 
interim  rule  follows  the  legislation, 
many  question  the  intent,  usage  and 
unfair  advantages  such  activity  could 
bring  to  small  companies  with  little  or 
no  capital  resources. 

Response:  REA  recognizes  these 
concerns;  however,  the  option  of  hiring 
a  consultant  is  necessary  in  order  to 
adhere  to  the  provision  of  the 
legislation.  In  accordance  with  the 
legislation,  the  Administrator  is 
authorized  to  accept  funds  volimtarily 
provided  by  a  borrower  to  be  used  to 
obtain  assistance  from  third  party 
experts  in  the  review  of  a  loan 
application.  The  purpose  of  this 
provision  is  to  assist  in  the  expeditious 
review  of  numerous  loan  applications 
given  limited  REA  manpower  and 
resources.  The  Administrator  intends 
that  the  telephone  loan  programs  be 
administered  in  a  fair  and  impartial 
manner. 

Comment  Summary:  With  regard  to 
paragraph  (b),  one  organization 
commented  that  the  language  "in  REA's 
opinion"  should  be  deleted  from  the 
final  rule  because  REA  does  not  possess 
the  authority  which  this  reference 
implies  to  deny  loans  without  a  factual 
basis. 

Response:  This  language  was 
included  to  insure  that  (1)  the  main 
objectives  of  the  RE  Act  (i.e.,  provide 
service  to  the  widest  practical  number 
of  rural  subscribers),  and  (2)  the 
provisions  of  the  borrower's 
modernization  plan  will  be  carried  out 
by  borrowers  of  REA  telephone  loans. 
REA  will  not  deny  a  loan  without  a 
factual  basis.  If  the  purposes  of  a  loan 
are  not  consistent  with  the  goals  of  the 
modernization  plan  for  the  borrower's 
State,  then  REA  will  deny  the  loan.  This 
determination  will  be  based  on  the 
modernization  plan  requirements  and 
objectives  provided  in  §  1751.106. 


However,  REA  has  considered  that  strict 
conformity  to  the  requirements  of  a 
borrower's  modernization  plan  could 
result  in  loans  that  would  not  be 
economically  or  technically  feasible. 
REA  has  expanded  §  1735.10(b)  to  take 
into  consideration  these  situations  when 
making  loans. 

Section  1 735. 1 7    Facilities  Financed 

Comment  Summary:  One  organization 
commented  that  the  interim  rule 
correctly  recognizes  that  under  the 
legislation  certain  facilities  and 
purposes  will  not  be  financed 
depending  on  the  type  of  loan.  The 
commenter  further  stated  that  the 
background  statement  fails  to 
acknowledge  that  RTB  loans  will  still  be 
made  for  section  201  loan  piu'poses  and 
that  loans  that  fall  into  the  restricted 
piupose  category  are  the  new  cost-of- 
money  loans. 

Response:  See  the  response  to  the 
comment  on  §  1610.1. 

Section  1735.22    Loan  Security 

Comment  Summary:  One  commenter 
objected  to  the  Times  Interest  Earned 
Ratio  fHER)  maintenance  requirement 
stating  that  REA  is  without  authority  to 
impose  such  requirement,  and  that  the 
TIER  range  established  in  the  legislation 
as  eligibility  criteria  is  adequate  to 
protect  loan  security.  Also,  that  the  1.75 
TIER  level  is  arbitrary. 

Response:  The  TIER  criteria  put  forth 
in  the  legislation  determines  the 
borrower's  loan  eligibility,  it  does  not 
imply  that  risks  to  loan  security  are 
nonexistent  if  the  borrower  meets  the 
eUgibility  criteria.  Using  the  TIER 
eligibility  range  for  maintenance 
purposes  would  require  the  borrower  to 
maintain  a  minimum  TIER  of  only  1.0. 
Allowing  the  borrower  to  maintain  net 
margins  at  a  level  sufficient  only  to 
cover  interest  expenses  does  not  offer 
much  financial  security  nor  assiu^ 
credit  quality.  However,  during  the 
forecast  period  (i.e.,  construction 
period)  when  interest  expenses  are 
higher  and  associated  revenues  are  not 
yet  realized  the  borrower  can  maintain 
a  TIER  of  1.0.  Afterwards,  the  TIER 
maintenance  requirement  merely 
requires  the  borrowers  to  maintain  the 
TIER  predicted  by  the  projections  given 
to  REA  by  the  borrower  and  on  which 
REA  relied  on  making  the  loan,  but  not 
to  exceed  1.75.  The  TIER  maintenance 
requirement  provides  some  assiu'ance  of 
adequate  loan  security  without  placing 
an  additional  burden  on  the  borrower. 
In  fact,  more  than  93  percent  of  REA 
borrowers  have  existing  TIERS  of  1.75 
or  greater.  This  standardized 
maintenance  requirement  is  needed 
because  the  new  eligibility  requirements 


rendered  the  previous  maintenance 
requirement  inequitable  and  obsolete. 
As  a  Federal  lending  institution,  REA 
has  the  responsibility  to  protect  the 
Government's  secxmty  interest. 

Section  1 735.30    Hardship  Loans 

Comment  summary:  Several 
commenters  suggested  that  the  priority 
system  established  for  approving  REA 
hardship  loans  was  unnecessary,  too 
complex,  and  non-statutory.  While 
recognizing  that  one  of  the  objectives  of 
the  priority  system  is  to  ensure 
financing  to  the  neediest  borrowers,  the 
commenters  stated  that,  overall,  the 
system  would  be  burdensome  on  REA 
and  its  borrowers  and  would  treat  some 
borrowers  unfairly.  One  commenter 
stated  that  the  current  "first  come  first 
served"  policy  for  loan  approval  would 
be  adequate  for  approving  loans  in 
addition  to  assessing  the  urgency  of 
each  financing  request.  Further,  one 
commenter,  stating  that  loan  approval 
should  be  based  only  on  the  eligibility 
criteria  in  the  RELRA  and  not  on 
specific  plant  modifications  (such  as 
distance  learning  or  medical  link 
facilities),  commented  that  the  method 
and  criteria  used  in  assigning  points 
were  unfair  to  some  borrowers.  The 
commenters  also  stated  borrowers  may 
be  denied  financing  (within  a 
reasonable  time  frame  or  perhaps 
altogether)  due  to  the  nature  of  the  point 
assignment  and  ranking  system. 

Response:  The  hardsnip  loan  program 
created  by  the  RELRA  is  intended  to 
ensure  that  lower  cost  capital  financing 
will  be  available  to  those  applicants 
most  in  need  due  to  extreme  o[>erating 
conditions.  Since  REA  believes  that  the 
amount  of  financing  available  to  fund 
the  hardship  program  will  generally  be 
more  limited  than  the  eligible  loan 
applications,  it  is  necessary  to 
implement  a  system  that  allows  the 
widest  practical  nationwide  use  of  those 
limited  funds. 

The  ranking  criteria  REA  has 
established  does  not  conflict  with  a 
borrowers'  eligibility  to  receive 
hardship  financing.  All  borrowers  that 
meet  the  hardship  eligibility 
requirements  (TIER,  density,  and 
modernization  plan)  will  receive 
financing,  subject  to  the  availability  of 
funds.  The  raiiking  criteria  does, 
however,  provide  REA  with  a 
methodology  of  fairly  assessing  all 
eligible  applications  and  provides  an 
equitable  manner  in  which  to  disbulCe 
the  limited  amount  of  funds  available. 

In  addition,  the  ranking  and 
subsequent  prioritizing  of  a  loan 
application  does  not  require  any 
additional  information  on  the  part  of  the 
borrower.  All  of  the  information  needed 
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is  readily  available  in  the  loan 
application  and  the  loan  study  prepared 
by  REA.  Any  additional  burden  placed 
on  REA  is  minimal  and  will  not  result 
in  a  delay  in  the  processing  of  an 
application. 

Comment  summary:  Concerning 
paragraph  (b),  one  commenter  stated 
that  the  size  of  an  exchange  within  a 
borrower's  service  territory  is  not 
relevant  to  the  density  provision  which 
precludes  borrowers  from  receiving 
hardship  financing  for  facilities  in  an 
exchange  where  the  average  number  of 
subscribers  per  mile  of  line  is  greater 
than  17. 

Response:  The  RELRA  clearly 
intended  to  avoid  the  use  of  lower-cost 
hardship  financing  in  densely 
populated  "semi-urban"  areas.  RELRA 
precluded  borrowers  from  receiving 
hardship  financing  to  be  used  in  any 
"area"  where  the  average  number  of 
subscribers  per  mile  of  line  is  greater 
than  17.  REA  has  defined  "area"  to 
mean  an  exchange  of  the  borrower.  In 
addition,  to  further  clarify  the  measure 
of  a  serai-urban  area,  1,000  existing 
subscribers  is  also  used  so  that  high 
density  exchanges  with  large 
populations  can  be  distinguished  from 
those  remote  pockets  of  populations  that 
have  a  high  exchange  density,  but  are 
clearly  rural  areas. 

Comment  summary:  With  regard  to 
the  optimal  use  of  loan  funds 
(§  1735.30(e)),  several  commcnters 
stated  that  there  is  no  need  for  REA  to 
limit  the  amount  of  a  hardship  loan  to 
any  borrower.  One  respondent 
commented  that  by  "splitting"  loan 
applications  and  identifying  the  most 
urgent  financing  needs  while  seeking 
agreement  from  all  parties  involved  in  a 
financing  request,  REA  could  effectively 
ensure  hardship  financing  in  the 
neediest  situations,  without  Umiting 
loan  size. 

Response:  REA  has  limited  the  size  of 
hardship  loans  for  the  borrowers'  (and 
its  subscribers)  benefit.  Since  eligible 
borrowers  will  be  competing  for  a 
limited  amount  of  available  financing, 
limiting  the  loan  size  helps  to  ensure 
that  (1)  hardship  funds  will  be  provided 
for  the  most  ui;gent  loan  purposes  and 
(2)  the  vndest  number  of  borrowers,  and 
consequently  nu^l  subscribers,  vdll 
benefit  bom  the  hardship  program. 

Section  1735.31    REA  Cost-of -Money 
and  RTB  Loans 

Comment  Summary:  With  regard  to 
§  1735.31(e),  one  organization 
commented  that  the  TIER  ratio 
contained  in  the  REA  cost-of-money  and 
RTB  eligibility  criteria  seems  to  be  at 
variance  with  the  statutory  definition, 
and  suggested  that  the  final  rule 


conform  to  the  precise  language  of  the 
legislation. 

Response:  HEA  believes  the  language 
in  the  interim  rule  is  consistent  with  the 
language  of  the  legislation. 

Comment  Summary:  One  organization 
commented  that  REA  is  without 
authority  to  establish  the  requirement 
that  interest  rates  on  cost-of-money 
loans  be  fixed  at  the  time  of  advance 
rather  than  at  the  time  of  loan  approval. 
The  commenter  suggested  that  in  the 
absence  of  statutory  direction  to  the 
contrary,  interest  rates  on  cost-of-money 
loans  should  be  fixed  at  the  time  of  loan 
approval. 

Response:  The  requirements  of  the 
interim  rule  reflect  REA's  interpretation 
of  the  legislation,  tliat  is,  interest  rates 
based  on  the  cost  of  capital  to  the 
Government  at  the  time  of  each  advance 
of  funds.  REA  adopted  this  approach  to 
ensure  against  rate  disparity  between 
the  time  of  loan  approval  and  advance 
of  funds.  REA  must  borrow  matching 
funds  from  the  U.S.  Treasury  when  the 
borrower  requests  an  advance.  The 
interest  rate  charged  to  the  borrower  is 
effectively  the  same  interest  rate  to  be 
paid  to  Treasury  on  this  borrowing  by 
REA  REA  believes  that  such  approach 
is  true  to  Congress'  intent  that  loans  be 
made  at  the  then  current  cost  of  money 
to  the  Government.  This  is  evident  in 
the  amount  of  subsidy  appropriated  by 
Congress  for  cost-of-money  loans. 

Comment  Summary:  One  organization 
commented  that  the  procedure  outlined 
in  paragraph  (c)(2)  for  determination  of 
the  cost-of-money  interest  rate  is 
unnecessarily  cumbersome  and  should 
be  simplified  in  the  final  rule.  The 
commenter  also  suggested  that 
paragraph  (d)  be  revised  to  make  it  clear 
that  the  borrower's  request  is  a  specific 
one  to  conform  to  the  language  of  the  RE 
Act  and  §  1735.32(a). 

Response:  With  regard  to  paragraph 
(c)(2),  the  procedure  as  written  is 
necessary  to  ensure  a  clear  and 
definitive  method  for  all  parties  when 
setting  the  interest  rate  on  cost-of- 
money  loans.  Concerning  paragraph  (d), 
REA  believes  the  language  in  the 
interim  rule  is  consistent  with  the 
language  of  the  legislation,  and  that  it  is 
evident  that  REA  vriU  only  make  loan 
guarantees  to  those  borrowers 
specifically  requesting  a  guarantee. 

Section  1735.32    Guaranteed  Loans 

Comment  Summary:  With  regard  to 
paragraph  (b),  one  organization 
commented  that  the  requirement  to 
participate  in  a  modernization  plan 
should  be  the  same  for  all  loan 
programs,  and  the  rule  as  currently 
written  appears  discriminatory. 


Response:  The  legislation  clearly 
states  that  the  modernization  plan  shall 
apply  only  to  REA  hardship,  REA  cost- 
of-money,  and  RTB  loans.  The  interim 
rule  as  written  adheres  to  the 
legislation. 

Sections  1 735. 74    Submission  of  data, 
and  1 737.22  Supplementary 
information 

Comment  Summary.  One  organization 
commented  that  the  language  relating  to 
the  certification  of  participation  in  a 
modernization  plan  should  be  revised  to 
eliminate  the  restrictive  reference  to  the 
borrower's  president  by  substituting 
chief  executive  officer  or  preferably 
authorized  corporate  officer. 

Response:  Participating  in  a 
modernization  plan  and  fulfilling  its 
goals  may  require  a  significant  effort 
from  the  borrower,  and  may  effect 
whether  a  borrower  receives  a  loan.  Due 
to  the  critical  nature  of  these  factors, 
REA  beheves  it  is  in  the  interests  of  both 
the  borrower  and  REA  to  have  the 
certification  signed  by  the  borrower's 
president. 

Simultaneous  Loans 

Comment  Summary:  One  oi^ganization 
commented  on  REA's  reference  to 
simultaneous  loans,  stating  that  it  is  not 
a  defined  term  in  the  interim  rule  nor 
is  it  a  term  utilized  in  either  the 
legislation  or  the  existing  RE  Act.  The 
commenter  suggested  this  provision  be 
deleted  in  the  final  rule. 

Response:  Since  certain  purposes  will 
not  be  financed  depending  on  the  type 
of  loan,  REA  has  used  the  term 
"simultaneously"  to  clarify  that  these 
types  of  loans  may  be  made  to  the 
borrower  at  the  same  time  or  m  tne 
same  set  of  documents.  The  term 
"simultaneously"  was  used  so  as  not  to 
confuse  the  reader  since,  historically, 
"concurrent  loans"  has  referred  only  to 
the  combination  of  REA  and  RTB  loans. 

List  ofSubiects 

7  CFR  Part  1610 

Accounting,  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1735 

Accounting,  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Pan  1737 

Accounting,  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 
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TCFRPart  1744 

Accounting.  Loan  programs- 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1753 

Loan  programs-communications. 
Telecommunications,  Telephone. 

7  CFR  CHAPTER  XVI 

PART  1610— LOAN  POLICIES 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1610  which  was 
published  at  58  FR  66252  on  December 
20,  1993,  is  adopted  as  a  final  rule 
without  change. 

7  CFR  CHAPTER  XVII 

PART  1735— GENERAL  POLICIES, 
TYPES  OF  LOANS.  LOAN 
REQUIREMENTS— TELEPHONE 
PROGRAM 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1735  which  was 
published  at  58  FR  66253  on  December 
20,  1993,  is  adopted  as  a  final  rule  with 
the  following  change: 

1.  The  authority  citation  for  part  1735 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  srq  ,  1921  et  seq 

2.  Section  1735.10(b)  is  revised  to 
read  as  follows: 

§1735.10    General. 

***** 

(b)  REA  will  not  make  hardship  loans, 
REA  cost-of-money  loans,  or  RTB  loans 
for  any  purposes  that,  in  REA's  opinion, 
are  inconsistent  with  the  borrower 
achieving  the  requirements  stated  in  the 
State's  telecommunications 
modernization  plan  within  the  time 
frame  stated  in  the  plan  (see  7  CFR  part 
1751,  subpart  B),  unless  REA  has 
determined  that  achieving  the 
requirements  as  stated  in  such  plan  is 
not  technicallv  or  economicallv  feasible. 


PART  1737— PRE-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1737  which  was 
published  at  58  FR  66256  on  December 
20,  1993,  is  adopted  as  a  final  rule 
without  change. 

PART  1744— POST-LOAN  POLICIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1744  which  was 


published  at  58  FR  66257  on  December 
20,  1993,  is  adopted  as  a  final  rule 
without  change. 

PART  175:^— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POLICIES 
AND  PROCEDURES 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1753  which  was 
published  at  58  FR  66259  on  December 
20,  1993,  is  adopted  as  a  final  rule  with 
the  following  technical  changes: 

t.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Authority:  7  I'.S.C.  901  et  y.eq..  1921  it  seq. 

2.  In  §  1753.2,  remove  the  definition 
"STKfP  (State  Telecommunications 
Modernization  Flan)"'  and  add  a  new 
definition  in  alphabetical  order  as 
follows: 

§  1753.2    Definitions. 

•         *         •         *         • 

Sfodernization  plan.  A  plan,  which 
haB  been  approved  by  REA,  for 
improving  the  public  switched  network 
of  a  state.  The  modernization  plan  must 
conform  to  the  provisions  of  7  CFR  part 
1751,  subpart  B,  and  applies  to  all 
telecommunications  providers  in  the 
state. 


§§1753.3, 1753.15, 1753.66    [Amended] 

3.  Sections  1753.3(a)  introductory  text 
and  (a)(4),  1753.15(b)(4).  and  1753.66(d) 
are  amended  by  adding  the  words 
"modernization  plan"  in  place  of  the 
acronvTn  "STNtP"  each  place  it  appears. 

Dated:  April  6,  1994. 
Bob }.  Nash, 

Under  Secretary.  Small  Community  and  Bural 

De\'eIopment. 

IFR  Doc.  94-8861  Filed  4-12-94:  845  am] 

BILLING  CODE  3410-1S-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1,  20,  30,  40,  55,  70,  and 
73 

RIN  315&-AE98 

Consolidation  of  the  NRC  Region  V 
Office  With  the  Region  IV  Office 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC)  is  amending  its 
regulations  as  a  result  of  the 
consolidation  of  the  Region  V  office  in 
Walnut  Creek,  California,  with  the 
Region  IV  office  in  Arlington,  Texas. 


These  amendments  are  necessary  to 
inform  the  public  of  the  administrative 
changes  to  the  NRC's  regulations. 
EFFECTIVE  DATE:  April  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Montgomery.  USNRC  Region  IV.  611 
Rvan  Plaza  Drive,  suite  400.  Arlington, 
TX  76011-8064;  telephone  (817)  860- 
8226. 

SUPPLEMENTARY  INFORMATION:  On  April 
4.  1994,  the  NRC  will  consolidate  its 
Region  V  office  in  Walnut  Creek, 
California,  with  the  Region  IV  office  in 
Arlington,  Texas.  An  NRC  field  office 
will  be  established  in  Walnut  Creek. 
California. 

Previously,  the  NRC  published  a 
general  notice  in  the  Federal  Register 
(59  FR  8667;  March  1,  1994)  stating  that 
effective  March  1, 1994,  the  emergency 
response  functions  and  responsibilities 
of  the  current  Region  V  office  would  be 
tr.insferred  to  the  Region  IV  office. 

Because  this  amendment  deals  with 
agency  procedures,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b){A). 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  dealing  with 
a  change  in  address  and  telephone 
number.  The  amendment  is  effective 
April  4,  1994. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2j.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

The  final  rule  contains  no  information 
collection  requirements  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.]. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  it  is 
an  administrative  action  that  changes 
the  address  and  telephone  number  of  an 
NRC  region. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  because  this  rule 
does  not  involve  any  provisions  that 
would  impose  a  backfit  as  defined  in 
§  50.1j09(a)(l).  Therefore,  a  backfit 
analysis  is  not  required  for  this  rule. 
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Lnt  of  Subjects 

lOCFRPartl 

Oi^ganizatioD  and  ftinctions 
(Government  Agencies). 

10CFRPart20 

Bj-product  material.  Criminal 
penalties,  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

10CFRPart30 

Byproduct  material.  Criminal 
penalties.  Government  contracts, 
Intergovemmentai  relations.  Isotopes. 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10CFRPait40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

JOCFRPartss 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  power  plants 


and  reactors,  Reporting  and 
recordkeeping  requirements. 

lOCFRPartTO 

Criminal  penalties,  Hazardous 
materials  transportation.  Material 
control  and  accounting,  Nuclear 
materials.  Packaging  and  containers. 
Radiaticm  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material 

10CFRPart73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export, 
Incorporation  by  reference.  Import. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements,  Seciuity 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  1,  20.  30. 
40.55.  70.  and  73. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


AsAmritr.  Sees.  23. 161. 68  Stat.  925. 948. 
as  amended  (42  U.S.C  2033.  2201);  sec.  29, 
Pub.  L  85-256,  71  StaL  579.  Pub.  L  95-209 
91  Stat  1463  (42  U^.C  2039);  see.  191.  Pub. 
1^  87-615.  76  Stat  409  (42  VSXL  2241);  M 
201,  203.  204,  205,  209.  88  Stat  1242. 1244 
1245. 1246, 1248,  as  amended  (42  U.S.C 
5841,  5843,  5844.  5845,  5849h  5  U.S.C.  552. 
553;  RTOiganization  Plan  Na  1  of  1960. 45 
PR  40561.  lune  16. 1980 

§1-5    [Amwided] 

2.  In  §  1.5,  paragraph  (b).  in  the  NRC 
Region  IV  address  "Suite  1000"  is 
re\-ised  to  read  "Suite  400"  and  the  NRC 
Region  V  address  is  revised  to  read 
"USNRC.  Region  IV  Wahiut  Creek  Field 
Office.  1450  Maria  Lane,  Suite  300. 
Walnut  Creek.  CA  94596." 

PART  20— STANDARDS  FOR 
PROTE(niON  AGAINST  RADIATION 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sec«.  S3. 63. 65. 81, 103. 104. 
161. 182. 186.  68  Stat  930.  933,  935. 936. 

937.  948,  953,  955,  as  amended  (42  U.S.C 
2073.  2093,  2095,  2111.  2133,  2134,  2201. 
2232,  2236),  sees.  201.  as  amended.  202. 206. 
68  Stat.  1242.  as  amended,  1244, 1246  (42 
U.S.C  5841.  5842,  5846). 

4.  Appendix  D  to  §§  20.1001-20.2402 
is  amended  by  removing  the  Region  V 
entry  and  by  revising  the  Region  IV 
entry  to  read  as  follows: 


APPENDIX  D  TO  §§20.1001-20.2402.-U.S.  NUCl^R  REGULATORY  COMMISSION  REGIONAL  OFFICES 


Address 


Telephone  (24  hour) 


ResMon  »V.  AJaste^  Arraoa.  Artcansas,  CaMomB.  Colorado,  Hawaii,  Waho.  USNRC,  Region  IV  611  Ryan  Plaza 
Ka«sa^Lootslaria^  Montana.  Nebrastai.  Nevada.  New  Mexico.  North  Da-  Drtve.  ^Tte  400  ArtSw  tS 
kota,  Oklahoma,  Oregon,  South  Dakota.  Texas.  Uta^  Washington,  Wyo-       7601 1  '^I'ngton.    TX 

mmg.  and  the  U-S,  territories  and  possessions  In  the  Pacifia 

Region  N:  FieW  Offee ^jsURC.  Regon  IV.  Uranium  Recovery 

FieW   Office,    730    Simms    Street. 
Suite  100a.  GoWea  CO  80401;  MaR: 

Reoion  IV-  FwiH  f>ffi«.  ^^  ^*  2S325.  Denver,  CO  60225. 

Reg«n  IV.  F«ld  Office _„. USNRC,    Region    IV.    Wainul   Creek 

FieU  Office.  1450  Maria  Lane.  Suite 
- ^____  300,  WaJnut  Creek,  CA  94596. 


(817)66&-6100 
(FTS)  728-6100 


(303)  231-2805 
(FTS)  654-2805 


(510)  975-0200 


PART  3&-RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

5.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81.  82.  161. 182.  183. 18B. 
68  Stat.  935,  948,  953.  954.  955,  as  amended, 
sec.  234.  83  Stat  444,  as  amended  (42  U.S.C 
2111,  2112,  2201,  2232.  2233.  2236,  2282): 
sees.  201.  as  amended,  202,  206.  88  Slat. 
1242,  as  amended,  1244.  1246  (42  U.S.C. 
'^«41,  5642.  5846). 


Section  30.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851) 
Section  30.34(b)  also  issued  under  sec.  184. 
68  Stat.  954.  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec.  187.  68 
Stat.  955  (42  U.S.C.  2237). 

6.  In  §  30.6,  paragraph  (b)(2)(v)  is 
removed  and  paragraph  (b)(2)(iv)  is 
revised  to  read  as  follows: 

§30.6    Communtcatlons. 


(b)' 
(2)* 


(iv)  Region  IV.  The  regional  licensing 
program  involves  all  Federal  facilities  in 
the  region  and  non-Federal  licensees  in 
the  following  Region  IV  non-Agreement 
States  and  a  territory:  Alaska,  Hawaii. 
Montana.  Oklahoma.  South  Dakota, 
Wyoming,  and  Guam.  All  inquiries, 
communications,  and  applications  for  a 
new  license  or  an  amendment  or 
renewal  of  an  existing  license  specified 
in  paragraph  (b)(1)  of  this  section  must 
be  sent  to:  U.S.  Nuclear  Regulatory- 
Commission.  Region  FV,  Material 
Radiation  Protection  Section.  611  Ryrui 


I 
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Plaza  Drive,  Suite  400,  Arlington.  Texas 
76011. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

7.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63,  64.  65,  81.  161, 
182.  183.  186.  68  Stat.  932,  933,  935,  948. 
953.  954,  955,  a.s  amended,  sers.  ne(2).  83, 
84.  Pub.  L.  95-604.  92  Stat.  3033.  as 
amended,  3039,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2),  2092.  2003. 
2094,  2095.  2111,  2113,  2114,  2201.  2232, 
2233,  2236.  2282);  sec.  274.  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C  2021);  sees  201,  as 
amended,  202.  206.  88  Stat.  1242.  as 
amended.  1244.  1246  (42  U.S.C.  5841.  5842, 
5846);  sec.  275.  92  Stat.  3021,  as  amended  bv 
Pub.  L.  97-J15,  96  .Stat.  2067  (42  U.S.C. 
2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122. 
68  Slat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184.  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C. 
2237). 

8.  In  §  40.5,  paragraph  (b)(2)(v)  is 
removed  and  paragraph  (b)(2)(iv)  is 
revised  to  read  as  follows: 

§  40.5    Communications. 

***** 

(2)*   •   • 

(iv)  Region  IV.  The  regional  licensing 
program  involves  all  Federal  facilities  in 
the  region  and  non-Federal  licensees  in 
the  following  Region  IV  non-Agreement 
States  and  a  territory':  .Alaska.  Hawaii, 
Montana.  Oklahoma.  South  Dakota. 
Wyoming,  and  Guam.  All  inquiries. 
communications,  and  applications  for  a 
new  license  or  an  amendment  or 
renewal  of  an  e.xisting  license  specified 
in  paragraph  (b)(1)  of  thi-;  section  must 
be  sent  to:  U.S.  Nuclear  Regulatory 
Commission.  Region  IV,  Material 
Radiation  Protection  Section.  611  Rvan 
Plaza  Drive,  suite  400.  Arlington.  Texas 
76011. 

PART  55— OPERATORS'  LICENSES 

9.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 


Authority:  Sees.  107,  161.  182.  68  Stat. 
939,  948,  953,  as  amended,  sec.  234,  83  Stat. 
444.  as  amended  (42  U.S.C.  2137,  2201,  2232. 
2282);  sees.  201.  as  amended,  202.  88  Stat. 
1242,  as  amended,  1244  (42  U  S.C.  5841. 
5842). 

Sections  55.41,  55.43,  55.45.  and  55.59  also 
issued  under  sec.  306,  Pub.  L.  97-425,  96 
Stat.  2262  (42  U.S.C.  10226).  Section  55.61 
also  Issued  under  sees.  186.  187,  68  Stat.  955 
(42  U.S.C.  2236,  2237). 

10.  In  §  55.5.  paragraph  (b)(2)(v)  is 
remo%ed  and  paragraphs  (b)(1)  and 
fb)(3)(ii)  are  revised  to  read  as  follows: 

§55.5    Communications. 

•  *         •         *         » 

(b)(1)  Except  for  lest  and  research 
reactor  facilities,  the  Director  of  Nuclear 
Reactor  Regulation  has  delegated  to  the 
Regional  Administrators  of  Regions  I,  II, 

III.  and  IV  authority  and  responsibility 
pursuant  to  the  regulations  in  this  part 
for  the  issuance  and  renewal  of  licenses 
for  operators  and  senior  operators  of 
nuclear  power  reactors  licensed  under 
10  CTR  part  50  and  located  in  these 
regions. 

•  *         *         •         • 

(3)'    *    * 

(ii)  For  all  test  and  research  reactor 
facilities  located  in  Regions  I.  II,  III.  and 

IV,  submissions  must  be  made  to  the 
Director,  Division  of  Licensee 
Performance  and  Quality  Evaluation, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Opefator  Licensing  Branch. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

11.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Atrfhority:  Sers.  51,  53,  161,  182,  183.  08 
Stat.  929,  930.  948.  953,  954,  as  amended, 
sec.  2"i4,  83  Stat.  444,  as  amended  (42  U.S.C. 
2071,  2073,  2201.  2232,  2233,  2282);  sees. 
201.  as  amended.  202,  204.  206,  88  Stat. 
1242,  as  amended,  1244,  1245,  1240  (42 
l^S.C  5841,  5842.  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135,  141.  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70  7  also  issued  under  Pub.  L  95-601,  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5H51).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C  2152).  Section  70.31  also 


issued  under  sec.  57d,  Pub.  L.  93-3772,  88 
Stat.  475  (42  U.S.C  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184.  68  Stat.  954. 
as  amended  (42  U.S.C  2234).  Section  70.61 
also  issued  under  sees.  186. 187, 68  Stat.  955 
(42  U.S.C  2236.  2237).  Section  70.62  also 
issued  under  sec.  108,  68  Stat.  939.  as 
amended  (42  U.S.C.  2138). 

12.  In  §  70.5.  paragraph  (b)(2)(v)  is 
removed  and  paragraph  (b)(2)(iv)  is 
revised  to  read  as  follows: 

§70.5    Communications. 


(b)  *   •   * 
(2).   .   * 

(iv)  Region  A'.  The  regional  licensing 
program  involves  all  Federal  facilities  in 
the  region  and  non-Federal  licensees  in 
the  following  Region  IV  non-Agreement 
States  and  a  territory:  Alaska,  Hawaii, 
Montana,  Oklahoma,  South  Dakota, 
Wyoming,  and  Guam.  All  inquiries, 
communications,  and  applications  for  a 
new  license  or  an  amendment  or 
renewal  of  an  existing  hcense  specified 
in  paragraph  (b)(1)  of  this  section  must 
be  sent  to:  U.S.  Nuclear  Regulatory 
Commission,  Region  FV,  Material 
Radiation  Protection  Section,  611  Ryan 
Plaza  Drive,  suite  400.  Arlington,  Texas 
76011. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

13.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53.  161.  68  Siat.  930.  948, 
as  amended,  .see.  147.  94  Stat.  780  (42  U.S.C. 
2073.  2167,  2201);  sec.  201,  as  amended,  204. 
88  Stat.  1242.  as  amended.  1245  (42  U.S.C. 
5841,  5844). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
U.S.C  10155,  10161).  Section  73.37(1)  also 
issued  under  sec.  301.  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C  5841  note).  Section  73.57 
is  issued  under  sec.  606.  Pub.  L.  99-399,  100 
Stat.  876  (42  U.S.C.  2169). 

14.  Appendix  A  to  part  73  is  amended 
by  removing  the  Region  V  entry  and 
revising  the  Region  IV  entry  to  read  as 
follows: 


Appendix  A  to  Part  73.— U.S.  Nuclear  Regulatory  Commission  Regional  Offices 


Address 


Telephone  (24  hour) 


Region  IV:  Alaska,  Arizona,  Arkansas.  Calitomia,  Colorado.  Hawaii,  Idaho. 
Kansas.  Louisiana.  Montana.  Nebraska,  Nevada,  New  Mexico,  North  Da- 
kota, Oklahoma.  Oregon,  South  Dakota.  Texas.  Utah.  Washington,  Wyo- 
ming, and  the  U.S.  ten-itories  and  possessions  in  the  Pacific. 


USNRC,  611  Ryan  Plaza  Drive,  Suite  (817)860-8100 

400,  Arlington.  TX  7601 1 .  (FTS)  728-8100 


JMI 
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APPENDIX  A  TO  PART  73.-U.S.  NUCLEAR  REGULATORY  COMMISSION  REGIONAL  OFFICES-Continued 


Region  IV:  Field  Office 


Address 


USNRC,  Region  IV  Uranium  Recovery 

Field    Office.    730    Simms    Street, 
Suite  100a,  Golden,  CO  80401;  Mail: 

Region  IV:  Field  Office  ,  ,^£i^\,^^^-  !?f  "^«^-  ^  80225. 

USNRC.    Region    IV,    Walnut    Creek 

FieW  Office,  1450  Maria  Lane,  Suite 

300,  Walnut  Creek,  CA  94596. 


Telephone  (24  hour) 

(303)  231-2805 
(FTS)  554-2805 


(510)  975-0200 


Dated  at  Rockville,  Maryland,  this  31st  day 
of  March.  1994. 

For  the  Nuclear  Regulatory  Commission. 

James  M.  Taylor, 

Executive  Director  for  Operations. 

(PR  Doc.  94-8845  Filed  4-12-94;  8:45  am] 

BILLING  CODE  759(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docltet  No.  94-NM-29-AD;  Amendn)ent 
39-8879;  AD  94-08-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes  Equipped  With 
Honeywell  Flight  Management 
Computers 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
series  airplanes.  This  action  requires 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  ensure  that  the 
flight  crews  verify  the  accuracy  of  data 
provided  by  the  Flight  Management 
Computer  (FMC)  under  certain 
conditions.  This  amendment  is 
prompted  by  a  report  that  certain  FMC's 
may  provide  erroneous  V  speed  data 
under  certain  conditions.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  the  airplane  from  failing  to 
achieve  sufficient  climb  gradient,  which 
may  result  in  the  airplane  failing  to 
achieve  obstacle  clearance. 
DATES:  Effective  April  28,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  13,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 


29-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SVV.,  Renton.  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Enyart,  Aerospace  Engineer, 
Flight  Test  Branch,  ANM-162L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
Cahfomia  90806-2425;  telephone  (310) 
988-5372;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  Recently, 
an  operator  of  McDonnell  Douglas 
Model  MD-1 1  series  airplanes  reported 
that  certain  Honeywell  Flight 
Management  Computers  (FMC) 
provided  erroneous  V  speed  data  when 
the  anti-ice  system  was  turned  ON 
during  flex  (assumed)  temperature 
takeoffs.  Investigation  into  this  problem 
revealed  that  the  takeoff  decision  speed 
(V,)  could  be  as  low  as  12  knots  below 
the  V|  speed  data  published  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM),  and  the  rotation  speed  (Vr) 
could  be  as  low  as  4  knots  below  the  Vr 
speed  data  published  in  the  FAA- 
approved  AFM.  An  airplane  rotating  at 
low  Vr  speeds  could  reach  35  feet  at  a 
speed  less  than  the  published  minimum 
safety  speed  (Vj).  This  condition,  if  not 
corrected,  could  result  in  these 
airplanes  faihng  to  achieve  sufficient 
climb  gradient,  which  may  lead  to  these 
airplanes  failing  to  achieve  obstacle 
clearance. 

The  FMC's  installed  on  Model  MD-11 
series  airplanes  are  identical  to  those 
installed  Model  MD-1  IF  series 
airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-1 1  and  MD-1 1 F  series 
airplanes  of  the  same  type  design 
equipped  with  certain  Honeywell 
FMC's,  this  AD  is  being  issued  to 
prevent  these  airplanes  from  failing  to 


achieve  sufficient  climb  gradient,  which 
may  result  in  these  airplanes  failing  to 
achieve  obstacle  clearance.  This  AD 
requires  revising  the  FAA-approved 
AFM  to  ensure  that  the  flight  crews 
verify  the  accuracy  of  data  provided  by 
the  FMC  when  the  anti-ice  system  is 
turned  ON  during  flex  temperature 
takeoffs. 

This  is  considered  to  be  interim 
action.  The  manufacturer  of  these 
airplanes  is  currently  developing  new 
software,  in  concert  with  the 
manufacturer  of  the  FMC,  that  will 
address  the  unsafe  condition  addressed 
by  this  AD.  Once  this  software  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  fof  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  WTitten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identif>'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
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modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EXDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»~AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89.  . 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-07  McDonnell  Douglas:  Amendment 
39-8879.  Docket  94-NM-29-AD. 

Applicability:  Mode)  MD-11  and  MD-llF 
series  airplanes  equipped  with  Honeywell 
Flight  Management  Computers  having  part 
numbers  4059050-906,  -907,  and  -908; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  airplane  from  failing  to 
achieve  sufficient  climb  gradient,  which  may 
result  in  the  airplane  failing  to  achieve 
obstacle  clearance,  accomplish  the  following; 

(a)  Within  20  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section 
(Section  1)  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM),  page  5-1,  FUGHT 
GUIDANCE,  Flight  Management  System 
(FMS)  Section,  to  include  the  following 
information.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  or  an  FAA- 
approved  McDonnell  Douglas  AFM  revision 
in  the  AFM. 

For  any  approved  thrust  level,  the  FMS 
computed  V|,  Vr,  and  V2  must  be  verified 
with  AFM  derived  data,  unless  all  of  the 
following  conditions  are  met: 

•  Dry  Runway. 

•  Balanced  Field  Length. 

•  Ice  Protection  OFF. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR]  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
acoomplished. 

(d)  This  amendment  becomes  effective  on 
April  28.  1994. 

Issued  in  Renton,  Washington,  on  April  6, 
1994. 

Dairell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-8686  Filed  4-12-94;  8:45  am) 
BILLING  CODE  4910-13-0 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  190 

Distribution  of  Property  of  Bankrupt 
Futures  Commission  Merchant  That 
Had  Participated  in  a  Cross-Margining 
Program 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  has 
adopted  an  additional  appendix  to  its 
bankruptcy  rules  to  govern  the 
distribution  of  property  where  the 
debtor  is  a  futures  commission 
merchant  (FCM)  that  holds  cross-margin 
(XM)  accoimts  as  well  as  non-XM 
accounts.  This  new  distributional 
framework  is  intended  to  assure  that 
non-XM  customers  of  such  an  FCM  will 
not  be  adversely  affected  by  a  shortfall 
in  the  pool  of  JQvl  funds.  The  new 
distributional  framework  will  become 
applicable  to  each  non-proprietary  XM 
program  at  such  time  as  the  relevant 
clearing  organizations  submit  an 
amended  participant  agreement  that 
makes  reference  to  the  new 
distributional  framework  and  such 
agreement  is  approved  by  the 
Commission. 

EFFECTIVE  DATE:  May  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  John  C.  Lawton,  Associate 
Director.  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  2033  K  St.  NW.. 
Washington.  DC  20581.  Telephone: 
(202)  254-8955. 

SUPPt.EMENTARY  INFORMATION: 

I.  Introduction 

On  I>ecember  28,  1993.  the 
Commission  published  a  proposed 
additional  appendix  to  its  bankruptcy 
rules  that  would  govern  the  distribution 
of  property  where  the  debtor  is  an  FCM 
that  holds  XM  accounts  as  well  as  non- 
XM  accounts  and  allowed  thirty  days 
for  comment  thereon. '  The  Commission 
received  one  written  comment  in 
response  to  the  proposal,  from  the 
Chicago  Board  Options  Exchange 
(CBOE).  which  expressed  support  for 
the  proposal.  The  Commission  has 
carefully  considered  this  comment  and, 
based  upon  that  review  and  its  own 
reconsideration  of  the  issue,  has 
determined  to  adopt  the  additional 


'  S8  FR  68580. 
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appendix  to  its  bankruptcy  rules 
essentially  as  proposed. 

II.  Background  of  XM  Programs 

In  XM  programs,  intermarket 
positions  with  offsetting  risk 
characteristics  are  margined  together  as 
a  single  portfolio.  These  intermarket 
positions  include  stock  index  futures, 
options  on  stock  index  futures  and  stock 
index  options,  as  well  as  foreign 
currency  futures,  options  on  foreign 
currency  futures  and  foreign  currency 
options.  Because  the  related  intermarkc-t 
positions  are  essentially  offsetting  and 
therefore  may  effectively  serve  as 
margin  collateral  for  one  another,  the 
margin  requirement  for  the  combined 
position  may  be  lower  than  if  each  were 
margined  separately. 

Currently,  there  generally  are  two 
types  of  XM  programs — proprietary'  and 
non-proprietary. 2  In  proprietary 
programs,  XM  treatment  is  given  to 
intermarket  positions  in  proprietary 
{i.e.,  non-customer)  accounts 
maintained  by  participating  clearing 
members.  With  non-proprietary  XM 
programs,  XM  treatment  is  given  at  the 
clearing  organization  level  for 
intermarket  positions  maintained  by 
clearing  members  for  market 
professionals. 

III.  Previous  Bankruptcy  Distribution  in 
the  Context  of  XM  Programs 

Under  the  various  non-proprietar>' 
XM  programs,  the  futures  trades  and 
securities  positions  of  eligible  market 
professionals  are  deemed  to  be  customer 
property  under  section  4d(2)  of  the 
Commodity  Exchange  Act '  and  any 


J  The  Co:n,T.;ssicT  has  .;pprovpd  a  nu.Tibor  of 
proprietary  XM  prr.(;rdms  between  futures  cie.-iri,-.,; 
organizdiior.s  and  the  Options  Clearing  Corporation 
(OCC),  a  cipdring  orKanizotion  for  options  listed  on 
the  A.T.trican  Stock.  L>c.hange,  Chicsgo  Bciird 
Options  Extha.'-.ge.  New  York  Stock  Exchange, 
PociHc  Stock  Excher.v?  .ind  Philadeiphia  Stock 
Exch.i.n^e-  To  riate,  the  Ccinmiseicn  h.i5  .'^rproved 
proprietary  ,XM  pro^rarrts  between  the  (HX.  or.d  the 
folicnv'nn  futures  clearing  organizations; 
Interm.i!ki't  lilea.-ingCorpcrjtion  (i(  C]  []i^-.r-  l. 
19381;  Cmcogo  M.^rcantile  Exchange  !CME) 
(Septen-)ber  Jfi,  '.Och;.;  Bo.s.-d  of  Tr.-ice  Ciedri.n^ 
Corpot.ipon  'BpFCC  i  ;0<tober  31,  IWl):  Kan-^s 
City  Board  oi  Trs  i.-  tileoring  Corporation  (KCBTCC) 
(Fehruary  25.  1992;.  .;;id  Cio.xex  Cicaring 
Associdtion  (September  9.  1992).  The  Conni;s>-ion 
hds  also  app.-oved  trlateral  j-roprietarv  .XM 
prcKra.n-.s  o.-nong  the  CME.  ICC  ^nd  OCC  i'ur.e  2. 
199J)  and  among  the  Comrricdity  Clear;:.*} 
Corporotion  (UXi).  ICC  and  fXX  (December  2,=l. 
l-i)9)). 

Si.T.iiririy.  the  Con;.T.]ss;on  has  •jppro\fd  n^'i- 
p;oprietiry  XM  progran-.s  between  (XTiC  ntid  the 
follow!'  •;  f'jt;.res  clearing  organiz.itio.ns:  CN'.E 
(Novcn.t.^r  26,  1991),  ICC  [November  26,  1991); 
BOTCC  (July  21.  1993);  and  KCBTCC  duly  21. 
1993).  The  Ccmmission  .has  also  approved  trilateral 
n   n-proprietary  X.M  programs  a.-r.ong  CME.  ICC  and 
(XX  Du.ne  2,  1993)  and  a.T.ong  CCC.  ICC  and  OCX 
(December  28.  1993). 

•7U.S.C.  6dl2](19S8). 


customer  net  equity  claim  which  a 
participating  market  professional  has  in 
respect  of  XM  property  held  by  a 
clearing  firm  in  a  non-proprietary  XM 
account  must  be  treated  as  a  customer 
net  equity  claim  under  part  190  of  the 
Commission's  rules'*  and  subchapter  FV 
of  chapter  7  of  the  Bankruptcy  Code  (the 
commodity  broker  liquidation 
provisions). 5  In  the  case  of  an  FCM 
bankruptcy,  the  commodity  broker 
liquidation  provisions  of  the 
Bankruptcy  Code  and  part  190  of  the 
Commission's  rules  provide  for  a  pro 
rata  distribution  of  assets  among  the 
section  4d(2)  customers  whose  accounts 
are  carried  by  such  FCM.  Thus,  absent 
some  provision  to  the  contrary,  if  a 
participating  clearing  member  defaulted 
due  to  losses  in  its  non-proprietary  XM 
account,  non-XM  customers  could  be 
forced  to  share  in  those  losses. »> 

In  order  to  avoid  this  possibility. 
Commission  orders  approving  each  of 
the  current  non-proprietary  XM 
programs  have  required  participating 
market  professionals  to  execute 
agreements  whereby  they  subordinate 
their  XM-related  claims  to  customer 
claims  based  on  non-XM  positions  in 
the  event  of  the  clearing  member's 
bankruptcy.  The  net  equity  claims  of 
non-XM  customers  thus  have  been 
accorded  priority  over  the  net  equity 
claims  of  XM  customers. 

The  relevant  Commission  orders 
approving  the  various  cross-margin 
programs  and  various  subordination 
agreements,  as  prescribed  by  relevant 
exchange  rules,  among  market 
professionals,  their  clearing  members 
and  the  clearing  organizations  involved, 
established  the  previous  bankruptcy 
distribution  framework.  In  the  case  of 
the  bankruptcy  of  a  clearing  member 


'17CfR  pan  190. 

'  Without  some  contrary  piov!s;cn,  t.he  assets  of 
a  secur;iips  broker-dealer  who  ciea.-e.l  the  options 
trades  of  a  cross-mjrginirg  market  pr*  Sessional 
would  be  Cistributed  in  the  evert  o(  a  fienkrjpl-y 
pur.--;iant  to  sabch,apter  III  of  c.^i-ivtrr  7  of  the 
Bunkruptiy  Code.  11  C  S  C.  741-75,2  (lOriS).  or  liie 
Se-ur.ties  Investors  Prolecticn  .^Lt  iSiP.M.  15  I'.S.C. 
7P.  aa  <•■(  ■:'■<}  (l''iad).  In  ci.-der  fur  n  'ei  urilies  broker- 
dealer  to  pa.-ticipa'e  in  a  ncn-proj  r-ttary  XM 
program,  it  must  elect  customer  proper'v  treatment 
utider  (iirt  190  of  the  Ci)m.mi:.sif  ti's  rules  i:-.  l:ej  of 
under  SIPA.  as  further  discussed  below. 

"11  I'SC.  701-766(1988)   See.  e  c  .  ronimihsl.n 
Order.  In  the  Ma'ter  nf  the  Chiragtj  Mercantile 
Exchange  Propo;,.-.!  lo  Expand  :ts  C  ross-N'.arg:r,ing 
Progr.itn  with  ih.e  Options  Clearing  Corpnr,;t;on  to 
Include  the  C'ro's  Enihange  Net  .M.:riin:rg  of  the 
F(>'.. lions  of  Market  Profe5^lo;..,.s  „i  9  (N';ver-.ber 
26.  l'»91),  reprinted  in  56  FS  6140-1  61406 
(Dec'>mber  3,  1991 ).  and  Com.^Mssl.Jn  Order.  In  the 
.Matter  of  The  Intermarket  Clearing  CorpcMtion 
Proposal  to  Expand  its  Ooss-Mdrg;::;ng  I'.-ogram 
with  l.he  Options  Clearing  Corporation  'o  Include 
the  C.-oss  Exchange  Net  Margmmg  of  the  Posit. ons 
of  Market  Professionals  at  9  (.November  26.  199!  1. 
reprinted  in  56  FR  61406.  614t)8  (Dect  mber  i. 
1991). 


participating  in  a  non-proprietary  XM 
program,  the  trustee  would  marshal  all 
of  the  assets  that  were  available  to 
satisfy  customer  claims  as  set  forth  in 
Commission  Rule  190.08  (whether  such 
funds  derived  from  XM  customers,  non- 
XM  customers  or  any  other  available 
source  and  irrespective  of  whether  the 
shortfall  in  the  segregated  funds 
accounts  were  attributable  to  XM  or 
non-XM  customers).  The  trustee  would 
determine  if  there  were  sufficient  funds 
to  satisfy  in  full  the  net  equity  claims  of 
all  non-XM  customers  cleared  by  the 
clearing  member.  If  all  such  net  equity 
claims  of  non-XM  customers  could  be 
satisfied  in  full,  the  trustee  would  make 
the  appropriate  distributions  and  market 
professionals  who  participated  in  an 
XM  program  would  receive  any 
remaining  funds  to  be  shared  on  a  pro 
rata  basis.  If  there  were  not  sufficient 
funds  to  satisfy  non-XM  net  equity 
claims  in  full,  the  trustee  would 
distribute  to  the  non-XM  customers  only 
whatever  funds  were  available  on  a  pro 
rata  basis  and  market  professionals 
participating  in  the  XM  program  would 
receive  nothing. 

The  result  of  the  market  professionals' 
subordination  required  by  the 
Commission  orders  has  been  that  the 
market  professionals'  XM-related  assets 
would  be  included  within  the  pool  of 
customer  funds  available  to  meet  the 
claims  of  the  clearing  member's  nun-XM 
customers.'  Upon  satisfaction  of  these 
"regular"  customer  claims,  ar.v  exce:>s 
ctistomer  property  would  be  distributed 
to  the  various  market  professionals 
cleared  by  the  defaulting  member  based 
upon  their  XM-related  claims  consistent 
with  the  pro  rata  distribution  scheme  tjf 
the  Bar.kruptcy  Code  and  part  100  of  the 
Com.mission's  rules.  Thus,  non-.X-M 
customers  would  never  receive  less  th.^.n 
they  wculd  have  received  in  the  .iVisrr.f  o 
of  an  >LM  program.'' 

IV.  New  Bankruptcy  Distribution  in  the 
Context  of  XM  Programs 

When  the  Ccmmission  adopted  its 
part  190  bankruptcy  rales.'  it  included 
an  appendix  intended  to  facilitate  a 
trustee's  operation  of  the  e^t^ite  of  .j 
bankrupt  commodity  broker.  This 
appendix  includ<'s  a  schedule  of 
trustee's  duties,  forms  concerning 
customer  instructions  fo:  riirtum  of  nnn- 


■  Morkrt  profess;M,r..s  uiso  wou:d  De  included 
w  .'h.:i  t.'iis  g.'oup  of  Customers  to  t.he  cxt.nt  they 
h.id  non-.XM  reiuted  customer  claims. 

"Whi-re  thire  is  <>  shi.rt.'aii  .n  the«.T.ount  ot  '-r    < 
in  spgr>gui;on  aHr:hut<:t>ie  lo  non-X.M  custc;-.*  rs 
and  th*'re  are  ren^.ai.iing  funds  .r.  '^■g'eg..:ion 
attribut«bie  to  .XM  i  uslcmers,  n'"n-X.M  custonters 
could  achieve  a  greaier  dislribuiicn  thon  if  t.'-.er*" 
were  no  ,X.M  p.'ogrum  ond  iutxjra..nd'ion  agreement 

"48  FR  8716  (NUrch  1.  1983). 
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cash  property  and  transfer  of  hedge 
contracts,  and  a  proof  of  claim  form. 
The  Commission  has  now  adopted  a 
new  appendix  to  part  190  to  provide 
further  guidance  to  a  trustee  of  a 
bankrupt  FCM  with  respect  to  the 
appropriate  distribution  of  property 
where  the  FCM  had  been  a  participant 
in  an  XM  program  that  includes  non- 
proprietary positions.  As  described 
above,  such  programs  are  now 
numerous  and  include  non-proprietary 
positions  in  certain  instances  and  where 
they  do  so.  participating  market 
professionals  have  been  required  by 
Commission  order,  among  other  things, 
to  execute  agreements  whereby  they 
subordinate  their  XM-related  claims  to 
the  claims  of  non-XM  customers  in  the 
event  of  bankruptcy  in  all  instances. 

The  new  bankruptcy  appendix  will 
continue  the  concept  of  subordination 
for  purposes  of  assuring  treatment  of  the 
market  professionals'  securities 
included  in  an  XM  account  as  part  of 
the  commodity  estate,  but  will  modify 
the  method  for  distribution  of  property 
of  a  bankrupt  FCM  which  had 
participated  in  an  XM  program  that 
includes  non-proprietary  positions  such 
that  the  subordination  to  futures 
customers  in  the  event  of  bankruptcy  is 
more  limited.  However,  the  Commission 
orders  and  the  clearing  organization 
rules  will  continue  to  require  each 
market  professional  participating  in  an 
XM  program  to  agree  that  all  of  his  XM 
assets  carried  by  his  clearing  member, 
including  securities  options,  will  not  be 
deemed  to  be  '"customer  property" 
under  SIPA  and  will  be  treated  pursuant 
to  the  commodity  broker  liquidation 
provisions  of  the  Bankruptcy  Code. 
Thus,  the  market  professional  will 
remain  removed  from  the  class  of 
customers  whose  claims  will  be 
disposed  of  pursuant  to  SIPA  '"  and. 
accordingly,  the  market  professional's 
XM  assets  carried  by  a  securities  broker- 
dealer  would  continue  to  be  considered 
as  other  than  SIPA  customer  property, 
since  such  property  is  defined  to 
include  only  ca.sh  or  securities  held  for 
the  account  of  a  SIPA  customer,  i ' 


'■  Sf)ccif;rally.  SIP.\  excludes  a  person  from  ihe 
dcfinitior.  of  a  SIP.^  customer  "to  the  extent  that 
Siif  h  person  has  a  claim  for  cash  or  securities  which 
by  contract,  agreement,  or  understa.''.ding.  or  by 
operation  of  law  *   *   *  is  subordinated  to  the 
claims  of  anv  or  a'.i  creditors  of  the  dfbtor  *   *    *." 
l.->  L'.S.C.  78///Ui:B)(1988). 

"15  L'.S.C.  78W(4):  Securities  Exr harse  .\c\ 
Release  No.  34-29<J91.  56  FR  6145B  (December  3. 
Ut91):  Securities  Exchange  .\ct  Release  No.  34- 
30041.  56  FR  64824  (December  12,  1991)  See  also 
Me.mcr.indum  Recommending  .^p(iroval  of  the 
Chicago  Mercantile  Exchange's  and  the  IntermarWet 
Clearing  Corporation's  Proposals  to  Expand  Their 
Respective  Cross-Margining  Programs  with  the 
Options  Clearing  Corporation  to  I.-.clude  the  Cross- 
Exchange  Net  Margining  of  the  Positions  of  Certain 


The  guiding  principles  of  the  new 
appendix  to  part  190  are  to  assure  that 
there  is  generally  pro  rata  distribution  to 
customers  of  the  customer  funds  in  the 
bankrupt  FCM's  commodity  interest 
estate  and  that  non-XM  customers  of 
such  an  FCM  are  not  adversely  affected 
by  a  shortfall  in  the  pool  of  XM  funds. 
The  new  appendix  preserves  the 
principle  that  non-XM  customers  will 
never  receive  less  than  they  would  have 
received  in  the  absence  of  an  XM 
program,  but  the  distributional  rule  will 
not  require  market  professionals 
participating  in  XM  programs  to 
subordinate  claims  they  may  make  for 
customer  property  in  all  instances. 

Under  the  new  appendix,  a 
bankruptcy  trustee  handling  the 
commodity  interest  estate  of  a  bankrupt 
FCM  with  XM  customer  funds  must  first 
determine  the  respective  shortfalls,  if 
any,  in  the  pools  of  XM  customer  and 
non-XM  customer  segregated  funds.  The 
trustee  then  would  calculate  the 
shortfall  in  each  pool  as  a  percentage  of 
the  segregation  requirement  for  the  pool. 
If  there  were  no  shortfall  in  either  of  the 
two  pools;  if  there  were  an  equal 
percfflitage  shortfall  in  the  two  pools;  if 
there  were  a  shortfall  in  the  non-XM 
pool  only;  or  if  the  percentage  of 
shortfall  were  greater  in  the  non-XM 
pool  than  in  the  XM  pool,  the  two  pools 
of  segregated  funds  would  be  combined 
and  XM  customers  and  non-XM 
custcHners  would  share  pro  rata  in  the 
combined  pool.  12  However,  if  there  were 
a  shortfall  in  the  XM  pool  only,  or  if  the 
percentage  of  shortfall  were  greater  in 
the  XM  pool  than  in  the  non-XM  pool, 
the  two  pools  of  segregated  funds  would 
not  be  combined.  I  ^  Rather,  XM 
customers  would  share  pro  rata  in  the 
pool  of  XM  segregated  funds,  while  non- 
XM  customers  would  share  pro  rata  in 
the  pool  of  non-XM  segregated  funds. 
To  facilitate  this  distributional 
framework,  subclasses  of  customer 
accounts,  an  XM  account  and  a  non-XM 
account,  would  be  recognized,  i* 

As  with  the  previous  distribution 
system  for  a  bankrupt  FCM  with  XM- 
related  claims,  the  new  appendix 
ensures  that  non-XM  customers  will 
never  receive  less  than  they  would  have 


Market  Professionals  at  68-69.  reprinted  in  |1990- 
1992  Transfer  Binder!  Comm.  Fut.  L.  Rep.  (CCH) 
H  25.190  a!  38.504-38,505  (November  21.  1991). 

'-Sec  Examples  1.  6.  2  and  5  of  appendix  B  to 
pan  190.  Framework  1. 

''See  Exa.mples  3  and  4  of  appendix  B  to  part 
190.  Framework  1. 

i-"  A»  noted  above.  CBOE  filed  the  only  written 
commpnt  on  the  Commission's  proposal,  expressing 
support.  However.  CBOE  also  stated  its  belief  that 
the  twt)  pools  of  segregated  funds  should  be  treated 
seprirately  in  all  instances,  which  would  result  in 
more  favorable  treal.ment  of  X.M  customers  in 
Exam.ples  2  and  5. 


received  in  the  absence  of  an  XM 
program.  Of  course,  without  the  specific 
subordination  of  XM  customer  claims  to 
non-XM  customer  claims  in  all  cases  by 
market  professionals  participating  in 
XM  programs,  non-XM  customers  will, 
depending  upon  the  circumstances, 
receive  either  equivalent  or  less 
favorable  distributions  under  the 
approach  of  the  new  appendix  than  they 
would  have  received  under  the 
Commission's  previous  bankruptcy 
distribution  for  FCMs  participating  in 
an  XM  program.  In  those  cases  where 
there  is  no  shortfall  in  the  non-XM  po{.l 
(see  Examples  1  and  3),  the  distribution 
to  non-XM  customers  will  be  the  same 
under  the  new  appendix  as  it  has  been 
previously.  However,  in  those  cases 
where  there  is  a  shortfall  in  the  non-X\1 
pool,  the  pro  rata  distribution  across  t  le 
combined  XM  and  non-XM  pools  (see 
Examples  2.  5  and  6)  or  the  separate 
treatment  of  the  XM  and  non-XM  pools 
and  the  XM  and  non-XM  accoimt 
subclasses  (see  Example  4)  will 
generally  mean  a  less  favorable 
distribution  to  the  non-XM  customers 
than  has  been  previously  required.'' 
This  is  the  result  because  there  will  no 
longer  be  a  marshalling  of  all  assets 
available  from  segregated  funds, 
including  those  attributable  to  XM 
customers,  to  satisfy  all  claims  from 
non-XM  customers  before  any  claim  of 
an  XM  customer  can  be  satisfied.  The 
Commission  believes  these  outcomes 
are  fair  to  all  parties  involved  and 
consistent  with  general  bankruptcy 
principles,  and  that  they  eliminate  the 
need  for  execution  of  a  separate 
subordination  agreement  to  comply 
with  section  4d(2)  of  the  Commodity 
Exchange  Act  once  participating  market 
professionals  elect  "commodity" 
customer  treatment  for  the  XM  account. 

In  order  for  the  participants  in  a 
particular  non-proprietary  XM  program 
to  be  covered  by  the  new  bankruptcy 
distributional  rule,  the  clearing 
organizations  operating  the  program 
must  submit  an  amended  form  of 
participant  agreement  deleting  the 
provision  requiring  that  a  customer  net 
equity  claim  of  a  participating  market 
professional  be  subordinated  to  the 
customer  net  equity  claims  of  "public 
customers"  that  do  not  relate  to  XM 
property  and  substituting  a  reference  to 
the  distributional  rule  set  forth  in  the 
new  appendix  B.  As  the  Commission 
indicated  when  it  proposed  the  new 
appendix,  it  is  prepared  to  modify  its 


'"Of  course,  if  there  were  no  segregated  funds 
available  at  all  attributable  to  XM  customers,  which 
could  be  the  case  in  extreme  circumstances  under 
Examples  4  or  6.  there  would  also  be  no  difference 
in  the  distribution  to  non-XM  customers  as  a  result 
of  the  new  appendix. 
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orders  relating  to  non-proprietary  XM 
programs  accordingly  upon  receipt  from 
the  relevant  clearing  orgemizations  of 
such  amended  participant  agreements. 
The  Commission  believes  the  procedure 
requiring  approval  of  amended 
participant  agreements  is  necessary  to 
eliminate  any  possible  confusion  for  a 
trustee  as  to  which  distributional  rule  to 
follow  in  the  unlikely  event  of  a 
bankruptcy  of  an  FCM  participating  in 
a  non-proprietary  XM  program  after  the 
effective  date  of  the  new  appendix  B  but 
before  an  amended  participant 
agreement  is  approved  by  Commission 
order. 

The  Commission  has  consulted  with 
the  Securities  and  Exchange 
Commission  (SEC)  and  the  Securities 
Investor  Protection  Corporation  and 
.believes  that  this  change  will  not 
adversely  affect  continued  treatment  of 
XM  funds  under  the  commodity  broker, 
rather  than  the  securities  broker-dealer, 
liquidation  provisions  of  the 
Bankruptcy  Code.  The  Commission  also 
understands  that  the  OCC  will  submit 
conforming  rule  changes  to  the  SEC  to 
eliminate  the  subordination  to  public 
customer  requirement  from  its  approval 
order. 

rv.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-611  (1988).  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  These  rules  will  affect 
distributees  of  a  bankrupt  FCM's  estate 
where  the  FCM  had  participated  in  an 
XM  program.  Previously,  market 
professionals  with  an  XM  account  were 
required  to  subordinate  their  claims  in 
a  bankruptcy  to  those  of  non-XM 
customers  in  all  instances,  so  the  nev/ 
rules  which  modify  the  subordination 
requirement  should  not  adversely 
impact  such  market  professionals. 
Further,  the  distributional  framework  is 
intended  to  assure  that  non-XM 
customers  of  such  FCM  will  not  be 
adversely  affected  by  a  shortfall  in  the 
pool  of  XM  funds  and  thus  there  should 
not  be  a  significant  economic  impact  on 
such  customers  as  a  result  of  the 
adoption  of  these  rules.  Therefore,  the 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
When  the  Commission  published  its 
proposal,  it  invited  comments  from  any 
person  or  entity  which  believed  that  the 
propxKal  would  have  a  significant 
impact  on  its  operations.  No  comments 
on  this  issue  were  filed. 


B.  Paperwork  Reduction  Act 

The  Papenvork  Reduction  Act  of  1980 
(PRA),  44  U.S.C  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  vdth  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  submitted  these  rules  in 
proposed  form  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
While  these  rules  have  no  burden,  5ie 
group  of  rules  of  which  these  rules  are 
a  part  has  the  following  burden: 

Rules  190.06  and  190.10  (3038-0021): 

Average  Burden  Hours  Per  Response 35 

Number  of  Respondents 802 

Frequency  of  Response ocLasionally 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228, 
NEOB,  Washington.  DC  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Joe  F.  Mink.  CFTC 
Clearance  Officer,  2033  K  St.  NW., 
Washington,  DC  20581,  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Fart  190 

Bankniptcy. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  E.xchange  Act  and.  in 
particular.  Sections  la.  2(a).  4c.  4d,  4g. 
5.  e,  8a,  15,  19  and  20  thereof,  7  U.S.C. 
la,  2  and  4a.  6c.  6d,  6g.  7,  7a.  12a,  19. 
23  and  24  (1988  &  Supp.  IV  1992),  and 
in  the  Bankruptcy  Code  and,  in 
particular.  Sections  3G2,  546,  548,  556 
and  761-766  thereof,  11  U.S.C.  362,  546, 
548,  556  and  761-766  (1988),  hereby 
amends  part  190  of  chapter  1  of  title'l7 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART 19a-BANKRUPTCY 

1.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  4a.  6c.  6d,  6g.  7. 
7a,  12,  19,  23  and  24  and  11  U.S.C.  362.  546. 
548.  556  and  761-766. 

2.  Section  190.08  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  190.08    Allocation  of  property  and 
allowance  of  claims. 

The  property  of  the  debtor's  estate 
must  be  allocated  among  account 
classes  and  between  customer  classes  as 
provided  in  this  section,  except  for 
special  distributions  required  under 
Appendix  B  to  this  part.  The  property 


so  allocated  will  constitute  a  separate 
estate  of  the  customer  class  and  the 
account  class  to  which  it  is  allocated, 
and  will  be  designated  by  reference  to 
such  customer  class  and  accoimt  class. 
•         •         •         •         • 

3.  Part  190  is  amended  by  designating 
appendix  to  part  190  as  appendix  A  to 
part  190  and  revising  the  heading  and 
by  adding  appendix  B  to  part  190  to 
read  as  follows: 

Appendix  A  to  Part  190— Bankruptcy 
Forms 


Appendix  B  to  Part  190— Special 
Bankruptcy  Distributions 

Framework  1— Special  Distribution  of 
Customer  Funds  When  FCM 
Participated  in  Cross-Margining 

The  Commission  has  established  the 
following  distributional  convention 
with  respect  to  customer  funds  held  by 
a  futures  commission  merchant  (FCM) 
that  participated  in  a  cross-margining 
(XM)  program  which  shall  apply  if 
participating  market  professional^  sign 
an  agreement  that  makes  reference  to 
this  distributional  rule  and  the  form  of 
such  agreement  has  been  approved  by 
the  Commission  by  rule,  regulation  or 
order: 

All  customer  funds  held  in  resped  of 
XM  accounts,  regardless  of  the  product 
that  customers  holding  such  accounts 
arc  trading,  are  required  by  Commission 
order  to  be  segregated  separately  from 
all  other  customer  segregated  funds.  For 
purposes  of  this  distributional  rule,  XM 
accounts  will  be  deemed  to  be 
commodity  interest  accounts  and 
securities  held  in  XM  accounts  will  be 
deemed  to  be  received  by  the  FCM  to 
margin,  guarantee  or  secure  commodity 
interest  contracts.  The  maintenance  of 
property  in  an  XM  account  will  result 
in  subordination  of  the  claim  for  such 
property  to  certain  non-XM  customer 
claims  and  thereby  will  operate  to  cause 
such  XM  claim  not  to  be  treated  as  a 
customer  claim  for  purposes  of  the 
Securities  Investors  Protection  Act  and 
the  XM  securities  to  be  excluded  from 
the  securities  estate.  This  creates 
subclasses  of  customer  accounts,  an  XM 
account  and  a  non-XM  account  (a 
person  could  hold  each  type  of 
account),  and  results  in  two  pools  of 
customer  segregated  funds:  An  XM  pool 
and  a  non-XM  pool.  In  the  event  that 
there  is  a  shortfall  in  the  non-XM  pool 
of  customer  class  segregated  funds  and 
there  is  no  shortfall  in  the  XM  pool  of 
customer  segregated  funds,  all  customer 
net  equity  claims,  whether  or  not  they 
arise  out  of  the  XM  subclass  of  accounts, 
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will  be  combined  and  will  be  paid  pro 
rata  out  of  the  total  pool  of  available  XM 
and  non-XM  customer  funds.  In  the 
event  that  there  is  a  shortfall  in  the  XM 
pool  of  customer  segregated  funds  and 
there  is  no  shortfall  in  the  non-XM  pool 
of  customer  segregated  funds,  then 
customer  net  equity  claims  arising  from 
the  XM  subclass  of  accounts  shall  be 
satisfied  first  from  the  XM  pool  of 
customer  segregated  funds,  and 
customer  net  equity  claims  arising  from 
the  non-XM  subclass  of  accounts  shall 
be  satisfied  first  from  the  non-XM 
customer  segregated  funds. 
Furthermore,  in  the  event  that  there  is 


a  shortfall  in  both  the  non-XM  and  XM 
pools  of  customer  segregated  funds:  (1) 
If  the  non-XM  shortfall  as  a  percentage 
of  the  segregation  requirement  in  the 
non-XM  pool  is  greater  than  or  equal  to 
the  XM  shortfall  as  a  percentage  of  the 
segregation  requirement  in  the  XM  pool, 
all  customer  net  equity  claims  will  be 
paid  pro  rata;  and  (2)  if  the  XM  shortfall 
as  a  percentage  of  the  segregation 
requirement  in  the  XM  pool  is  greater 
than  the  non-XM  shortfall  as  a 
percentage  of  the  segregation 
requirement  of  the  non-XM  pool,  non- 
XM  customer  net  equity  claims  will  be 
paid  pro  rata  out  of  the  available  non- 


XM  segregated  funds,  and  XM  customer 
net  equity  claims  will  be  paid  pro  rata 
out  of  the  available  XM  segregated 
funds.  In  this  way,  non-XM  customers 
will  never  be  adversely  affected  by  an 
XM  shortfall. 

The  following  examples  illustrate  the 
operation  of  this  convention.  The 
examples  assume  that  the  FCM  has  two 
customers,  one  with  exclusively  XM 
accounts  and  one  with  exclusively  non- 
XM  accounts.  However,  the  examples 
would  apply  equally  if  there  were  only 
one  customer,  with  both  an  XM  account 
and  a  non-XiM  account. 


1.  Sufficient  Funds  to  Meet  Non-XM  and  XM  Customer  Claims; 


Non-XM 


XM 


Total 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Distribution  


150 

150 

0 

0 

150 


150 

150 

0 

0 

150 


300 
300 


300 


There  are  adequate  funds  available  and  both  the  non-XM  and  the  XM  customer  claims  will  be  paid  in  full. 
2.  Shortfall  in  Non-XM  Only; 


Non-XM 


XM 


Total 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Pro  rata  (percent) 

Pro  rata  (dollars)  , 

Distribution  


100 

150 

50 

50/150=33.3 

150/300=50 

125 

125 


150 

150 

0 

0 

150/300=50 
125 
125 


250 
300 


250 


Due  to  the  non-XM  account,  there  are  insufficient  funds  available  to  meet  both  the  non-XM  and  the  XM  customer 

claims  in  full.  Each  customer  will  receive  his  pro  rata  share  of  the  funds  available,  or  50%   of  the  $250  available, 
or  $125. 

3.  Shortfall  in  XM  Onlv;  j 


Non-XM 


XM 


Total 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Pro  rata  (percent) 

Pro  rata  (dollars)  

Distribution  


150 

150 

0 

0 

150/300=50 

125 

150 


100 

150 

50 

50/150=33.3 

150/300=50 

125 

100 


250 
300 


250 


Due  to  the  XM  account,  there  are  insufficient  funds  available  to  meet  both  the  non-XM  and  the  XM  customer  claims 
in  full.  Accordingly,  the  XM  funds  and  non-XM  funds  are  treated  as  separate  pools,  and  the  non-XM  customer  will 
be  paid  in  full,  receiving  $150  while  the  XM  customer  will  receive  the  remaining  $100. 
4.  Shortfall  in  Both,  With  XM  Shortfall  Exceeding  Non-XM  Shortfall: 


Non-XM 


XM 


Total 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Pro  rata  (percent) 

Pro  rata  (dollars)  

Distribution  


125 

150 

25 

25/150=16.7 

150/300=50 

112.50 

125 


100 

150 

50 

50/150=33.3 

150/300=50 

112.50 

100 


225 

300 


225 


There  are  insufficient  funds  available  to  meet  both  the  non-XM  and  the  XM  customer  claims  in  full,  and  the  XM 
shortfall  exceeds  the  non-XM  shortfall.  The  non-XM  customer  will  receive  the  $125  available  with  respect  to  non- 
XM  claims  while  the  XM  customer  will  receive  the  $100  available  with  respect  to  XM  claims. 


JMI 
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5.  Shortfall  in  Both,  With  Non-XM  Shortfall  Exceeding  XM  Shortfall: 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars)  

Shortfall  (percent)  

Pro  rata  (percent) 

Pro  rata  (dollars)  

Distribution  


Non-XM 


100 

150 

50 

50/150=33.3 

150/300=50 

112.50 

112.50 


XM 


125 

150 

25 

25/150=16.7 

150/300=50 

112.50 

112.50 


Total 


225 
300 


225 


There  are  insufficient  funds  available  to  meet  both  the  non-XM  and  the  XM  customer  claims  in  full,  and  the  non- 
XM  shortfall  exceeds  the  XM  shortfall.  Each  customer  will  receive  50%  of  the  $225  available  or  $112  50 
6.  Shortfall  in  Both,  Non-XM  Shortfall  =  XM  Shortfall: 


Funds  in  segregation  

Segregation  requirement 

Shortfall  (dollars) 

Shortfall  (percent)  

Pro  rata  (percent) 

Pro  rata  (dollars)  

Distribution  


Non-XM 


100 

150 

50 

50/150=33.3 

150/300=50 

100 

100 


XM 


100 

150 

50 

50/150=33.3 

150/300=50 

100 

100 


Total 


200 
300 


200 


There  are  insufficient  funds  available 
to  meet  both  the  non-XM  and  the  XM 
customer  claims  in  full,  and  the  non-XM 
shortfall  equals  the  XM  shortfall.  Each 
customer  vi'ill  receive  50%  of  the  $200 
available,  or  $100. 

These  examples  illustrate  the 
principle  that  pro  rata  distribution 
across  both  accounts  is  the  preferable 
approach  except  when  a  shortfall  in  the 
XM  account  could  harm  non-XM 
customers.  Thus,  pro  rata  distribution 
occurs  in  Examples  1,  2,  5  and  6. 
Separate  treatment  of  the  XM  and  non- 
XM  accoimts  occurs  in  Examples  3  and 
4. 

Issued  in  Washington,  DC  on  April  7.  1994 
by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  94-8783  Filed  4-12-94;  8:45  am] 
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Duty-Free  Treatment  To  Be  Accorded 
the  Reimportation  of  Certain  Articles 
Originaiiy  Imported  Duty  Free 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  implement  a 
provision  of  the  Trade  and  Tariff  Act  of 
1984  that  extends  duty-free  entry  to  the 


reimportation  of  certain  articles 
originally  imported  duty  free. 

EFFECTIVE  DATE:  April  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burton  Schlissel,  Special  Classification 
Branch,  Office  of  Regulations  and 
Rulings,  (202)  482-6980. 

SUPPLEMENTARY  INFORMATION: 

Background 

For  many  years  U.S.  law,  specifically, 
subheading  9801.00.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  .States  (HTSUS)  and  its 
predecessor  tariff  prc\ision,  item  801.00 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS),  has  not  imposed  a  tariff 
on  articles  reimportod  into  the  United 
States  if,  after  exportation,  they  were  not 
advanced  in  value  or  improved  in 
condition  by  any  process  of 
manufacture  or  other  m.eans  while 
abroad.  This  provision,  in  effect,  sought 
to  avoid  double  taxation/duty  of  such 
articles. 

Subsequent  to  the  promulgation  of 
item  801.00,  TSUS,  Congress  enacted 
two  duty  preference  schemes — the 
Caribbean  Basin  Initiative  or  CBI 
(enacted  as  the  Caribbean  Basin 
Economic  Recovers-  Act  (CBERA),  19 
U.S.C.  2701-2706)  and  the  Generalized 
System  of  Preferences  or  GSP  (19  U.S.C. 
2461-2466) — that  also  provide  duty-free 
treatment  for  certain  imports  from 
designated  be.neficiary  developing 
countries  (BDCs).  Item  801.00,  TSUS, 
however,  was  drafted  in  language  that 
precluded  its  application  to  articles  that 
were  entered  duty  free  in  the  first 
instance.  Thus,  item  801.00,  TSUS, 
operates  to  frustrate  the  purpose  of 


those  preference  programs  of 
encouraging  development  through  trade. 

The  Trade  and  Tariff  Act  of  1984  (the 
Act),  19  U.S.C.  1654  note.  Public  Law 
98-573.  98  Stat.  2948,  approved  October 
30,  1984,  and  effective  as  provided,  was 
enacted  to  change  the  tariff  treatment 
accorded  certain  articles  and  for  other 
purposes.  Section  118  of  the  Act, 
entitled  "Reimportation  of  certain 
articles  originally  imported  duty  free" 
and  effective  November  14,  1984.  sought 
to  correct  the  unanticipated 
discriminatory  effects  of  item  801.00, 
TSUS,  on  eligible  products  from  BDCs 
by  amending  that  provision  to  extend 
duty-free  treatment  to  goods  which  were 
previously  entered  free  of  duty  pursuant 
to  the  CBI  and  GSP  preference 
programs. 

Section  10.108  of  the  Customs 
Regulations  (19  CFR  10.108)  pertains  to 
the  entry  of  reimported  articles  exported 
under  lea.se,  but  has  not  been  amended 
to  reflect  the  provisions  of  section  118 
of  the  Act.  Accordingly,  §  10.108  is 
amended  to  enable  articles  initially 
entered  duty  free  under  the  CBI  and 
GSP  programs  to  be  exported  and 
reimported  duty  free,  provided  the  other 
requirements  of  subheading  9801.00.20 
are  complied  with. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements, 
the  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Because  this  amendment  merely 
reflects  a  statuton,'  requirement  that 
confers  a  benefit  upon  the  public, 
pursuant  to  5  U.S.C.  553ib)(B),  notice 
and  public  procedure  thtroon  are  not 
required.  Further,  for  the  same  reasons. 
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good  cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553fd)  (1)  and  (3).  Since  this  document 
is  not  subject  to  the  notice  and  public 
prut  rdure  requirements  of  5  U.S.C.  553. 
it  is  not  subject  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
pt  s^q.].  This  amendment  is  not  a 
significant  regulatory  action  as  sp«:ified 
inEO.  12866. 

Drafting  Infonnation 

The  pri.acipal  author  of  this  document 
was  Gregory  R.  Vilders.  Regulations 
Branch. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Exports,  Foreign  relations.  Imports, 
Preference  programs.  Reporting  and 
recordkeeping  requirements,  Trade 
agreements  (Caribbean  Basin  Initiative, 
Generalized  System  of  Preferences), 

Amendment  to  the  Regulations 

To  implement  the  provisions  of 
section  118  of  the  Trade  and  Tariff  Act 
of  1984,  part  10,  Customs  Regulations 
(19  CFR  part  10).  is  amended  as  set  forth 
below; 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202.  1481,  14M, 
l-J'JH.  1508.  1623,  1624; 


2.  Section  10.108  is  revised  to  read  as 
follows; 

§  1 0. 1 08    Entry  of  reimported  articles 
exported  under  lease. 

Free  entry  shall  be  accorded  under 
subheading  9801.00.20.  Harmonized 
Tariff  Schedule  of  the  United  Slates 
(MTSUS).  whenever  it  is  established  to 
the  satisfaction  of  the  district  director 
that  the  article  for  which  free  entry  is 
claimed  was  duty  paid  on  a  previous 
importation  or  was  previously  entered 
free  of  duty  pursuant  to  the  Caribbean 
Basin  Economic  Recovery  Act  or  Title  V 
of  the  Trade  Act  of  1974,  is  being 
reimported  without  having  been 
advanced  in  value  or  improved  in 
condition  by  any  process  of 
manufacture  or  other  means,  was 
exported  from  the  United  States  under 
a  I'jase  or  similar  use  agreement,  and  is 
being  reimported  by  or  for  the  account 
of  the  person  who  imported  it  into,  and 
exported  it  from,  the  United  States. 


.Approved:  Marrh  29,  1994 
George  f.  Weise. 
Commistinrwr  of  Ciistoivs 
lohn  P.  Simpson. 

Depwf)- A.ssisfonf  Secretary  of  the  Trvasury: 
|FR  Doc.  94-iiS08  Filed  4-12-94;  8:45  ami 
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19  CFR  Part  142 
[T.D.  94-<J9] 

Identifying  Information  Required  on 
Entry  Documents 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Final  interpretive  rule. 

SUMMARY:  This  document  sets  forth 
examples  that  correctly  identify  the 
party  in  the  li.S.  to  whom  imported 
merchandis!'  is  sold  or  consigned,  or  the 
premises  m  the  U.S.  to  which  it  is 
delivered.  This  information  is  required 
by  regulation  to  be  shown  on  Customs 
entry  or  release  documents  for  the 
merchandise. 

EFFECTIVE  DATE:  April  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Samenrink,  Office  of  Cargo  Enforcement 
a.^d  Facilitation.  (202-927-0510). 

SUPPLEMENTARY  INFORMATION: 

Background 

Merchandise  imported  and  entered 
for  consumption  must  be  supported  by 
Customs  entry  and  entry  summary 
documentation.  Briefly  stated,  this  entry 
documentation  is  detailed  in  §  142.3, 
Customs  Regulations  (19  CFR  142.3), 
and  consists  of  the  information  which 
must  be  filed  with  Customs  to  secure 
the  release  of  imported  merchandise 
from  Customs  custody  (19  CFR 
141.0a(a));  entry  summary 
documentation  is  that  which  must  be 
filed  in  order  to  enable  Customs  to 
assess  duties,  and  collect  statistics  with 
respect  to  the  merchandise,  and  to 
determine  whether  other  requirements 
of  law  or  regulation  are  met  (19  CFR 
141.0a(b)). 

In  addition,  in  certain  circumstances 
as  enumerated  in  §  142.21,  Customs 
Regulations  (19  CFR  142.21), 
merchandise  may  be  initially  released 
under  a  special  permit  for  immediate 
delivery,  in  accordance  with  §  448(b), 
Tariff  Act  of  1930,  as  amended  (19 
use.  1448(b)),  and  in  these 
circumstances  as  well,  the  information 
required  by  §  142.3  must  be  provided, 
except  that  a  commercial  invoice  need 
not  be  submitted  at  such  time  (see  19 
CFR  142.22(a)). 

Customs  capability  to  identify  fully 
all  parties  involved  with  imported 


merchandise  being  entered  or  released 
is  essential  in  order  to  support 
investigative  efficiency.  Information 
concerning  the  party  in  the  U.S.  to 
whom  such  merchandise  is  sold  or 
consigned  represents  one  of  several 
elements  which  Customs  considers  in 
the  process  of  assessing  the  risks 
a.ssociated  with  the  transaction  and 
determining  the  appropriate  level  of 
examination  to  be  accorded  the 
merchandise  involved.  This  process  is 
known  generally  as  "cargo  selectivity". 

In  this  latter  regard,  principally  to 
correct  a  problem  on  the  Northern 
Border,  §  142.3  was  amended  by  T.D. 
90-92,  55  FR  49879,  to  add  a  new 
paragraph  (a)(6),  in  order  to  specifically 
require  that  entry  or  release  documents 
set  forth  the  identity,  including  the 
importer  identification  number,  of  the 
party  in  the  U.S.  to  whom  the  imported 
merchandise  is  sold  or  consigned,  or  if 
this  is  unknown  at  the  time  of  entry  or 
release,  the  premises  in  the  U.S.  to 
which  the  merchandise  is  delivered. 

Under  §  142.3(aK6),  the  required 
information,  including  the  appropriate 
importer  identification  number  or 
numbers,  must  be  provided  for  each 
entry  of  imported  merchandise 
processed  through  cargo  selectivity, 
whether  the  entry  is  electronically  or 
manually  transmitted  to  Customs. 

In  particular,  for  a  consolidated  entry, 
where  the  entry  is  made  listing  one 
broker  or  freight  forwarder  as  consignee. 
the  required  information  must  be 
submitted  for  each  separate  and  distinct 
shipment  within  the  consolidated 
shipment. 

The  notice  of  proposed  rulemaking 
which  led  to  the  final  rule  adopting 
§  142.3(a)(0)  set  forth  seven  examples 
which  were  designed  and  Intended  to 
illustrate  the  appUcation  of  the 
identification  requirement  contained  in 
this  regulation  (55  FR  2528.  2529). 
These  examples,  however,  were 
dropped  from  the  final  rule  because 
they  created  confusion  on  the  part  of  the 
brokerage  community  as  to  which  party 
should  be  identified  in  some  of  the  more 
complex  import  transactions  (T.D.  90- 
92.  55  FR  49879.  49883).  However,  it 
was'^oted  in  the  final  rule  that 
examples  meeting  the  needs  of  both 
Customs  and  the  trade  would  be 
developed  and  issued  separately  [ibid.]. 

Accordingly,  after  working  with  the 
trade  community  in  this  endeavor. 
Customs  published  a  notice  of 
clarification  in  the  Federal  Register  on 
July  29,  1992  (57  FR  33463),  proposing, 
and  asking  for  public  comment  on.  a 
number  of  examples  intended  to 
effectively  illustrate  the  correct 
application  of  §  142.3(a)(6). 
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A  total  of  twelve  commenters 
responded  during  the  public  comment 
period.  A  number  of  the  comments 
m?ide  were  outside  the  scope  of  the 
notice,  inasmuch  as  ihey  did  not 
address  or  concern  the  examples 
themselves.  A  description  of  the  specific 
issues  that  were  raised  with  respect  to 
these  examples,  together  with  Customs 
response,  is  set  forth  below. 

Discussion  of  Comments 

Comment:  One  commenter  requested 
an  explanation  of  the  procedures  for 
including  the  ultimate  consignee  on  the 
entry  documents  when  there  are 
multiple  ultimate  consignees  (both 
electronically  via  the  Automated 
Commercial  System  and  on  the 
paperwork). 

Response:  While  this  comment  is 
beyond  the  scope  of  this  notice,  as  a 
result  of  the  passage  of  the  Customs 
modernization  portion  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182, 
Title  VI),  Customs  will  be  undertaking 
a  broad-based  review  of  its  regulations. 
This  comment  would  be  more 
appropriately  addressed  at  that  time. 

Comment:  One  commenter  wanted  to 
know  what  would  happen  if  a 
"customer"  refuses  to  give  his  ultimate 
consignee  number  or  power  of  attorney 
to  his  broker. 

Response:  If  the  ultimate  consignee 
number  is  not  provided  on  the  required 
entry  documents,  the  documentation 
shall  not  be  considered  to  be  filed  in 
proper  form  and  shall  be  returned  to  the 
importer  for  correction  pursuant  to 
§  141.64,  Customs  Regulations  (19  CFR 
141.64). 

Comment:  Examples  2.  5  and  11  (now 
10)  are  cited  as  situations  where  the 
Canadian  shipper  should  be  listed  as  the 
ultimate  consignee. 

Response:  It  would  not  be  possible  for 
the  foreign  shipper  to  be  listed  as  the 
consignee  or  ultimate  consignee  on 
entry  documents  at  the  time  of 
Immediate  delivery,  entry  or  release. 
The  notice  of  clarification  indicated  the 
party  in  the  United  States  to  whom 
merchandise  is  sold  or  consigned.  It  is 
this  party  who  is  required  to  be 
identified  in  the  entry  documents. 

Comment:  Example  9  is  cited  as  a  case 
where  a  Canadian  company  is  listed  on 
the  entry  documents  as  the  buyer.  The 
merchandise  is  shipped  to  a  trucking 
company  in  the  United  States, 
presumably  for  shipment  to  the  buyer  in 
Canada.  It  is  suggested  that  the 
Canadian  buyer  be  Jisted  as  the  ultimate 
consignee  on  U.S.  entry  documents. 

Response:  The  U.S.  trucking  company 
is  properly  listed  as  the  ultimate 
consignee  in  this  situation.  Customs 


Regulations  call  for  using  the  premises 
to  which  the  merchandise  is  to  be 
delivered  in  the  United  States  as  the 
effective  ultimate  consignee  on  the 
entry,  when  there  is  no  known  U.S. 
buyer  at  the  time  of  immediate  deUvery, 
entry  or  release. 

Comment:  It  was  requested  that  a  new 
example  be  issued  for  entries  filed  on 
merchandise  that  arrives  by  pipeline. 

Response:  The  examples  do  not  cover 
this  because  the  mode  of  transportation 
is  not  a  factor  in  identifying  the  ultimate 
consignee. 

Comment:  One  commenter  gave 
examples  where  the  consignee  or 
premises  could  change  after  the  entry- 
has  been  processed. 

Response:  It  is  the  party  to  whom  the 
merchandise  is  sold  or  consigned,  or  the 
premises  to  which  it  is  to  be  delivered, 
at  the  time  of  entry  or  release,  which 
must  be  listed  in  the  Customs  entry  or 
release  documents. 

Comment:  One  commenter  wanted  to 
know  who  the  consignee  would  be  if  an 
importer  was  shipping  merchandise 
from  Canada  "directly"  to  Mexico, 
through  the  United  States,  and  chose  to 
make  a  consumption  entry.  The 
commenter  pointed  out  that  the 
merchandise  might  be  free  of  duty  and 
both  the  client  and  the  carrier  might  not 
want  the  shipment  to  move  in-bond. 

Response:  A  situation  where  a 
shipment  moves  from  the  point  of  entry 
to  exportation  from  the  United  States  is 
outside  the  scope  of  §  142.3(a)(6). 
Consequently,  Customs  will  establish  a 
procedure  to  accommodate  importers 
who  wish  to  file  a  consumption  entry 
for  merchandise  that  will  transit  the 
United  States. 

Conclusion 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter.  Customs  has  determined 
to  adopt  the  examples  without 
substantive  change,  with  the  e.xception 
of  one  example  (Example  10  m  the 
notice  of  clarification)  which  is  removed 
because  the  special  steel  invoice  the 
subject  thereof  is  no  longer  being  used. 
The  succeeding  examples  are 
renumbered  accordingly.  In  addition, 
llie  following  two  typographical  errors 
are  corrected:  in  Example  5,  the 
reference  to  "Example  4"  is  changed  to 
"Example  3";  and  in  Example  9,  the 
second  sentence  beginning  with  "Acme 
shops"  is  changed  to  "Acme  ships". 

Examples 

Example  1.  ABC  Com.pany,  a 
distributor  of  telephone  equipment 
located  in  Seattle,  Washington,  places 
an  order  with  Canadian  Bell  Limited  of 
Vancouver,  Canada,  and  arranges  for  the 


importing  carrier  to  deliver  the  goods 
directly  to  several  customers  of  ABC 
Company  in  the  U.S. 

ABC  Company  is  the  ultimate 
consignee  for  Customs  purposes,  since 
that  is  the  party  which  purchased  thp 
merchandise  from  the  Canadian 
shipper. 

Example  2.  XYZ  Limited  is  a 
Canadian  company  which  produces  and 
delivers  baked  goods  to  twenty  retail 
food  stores  in  the  U.S.  on  a  dailv  basis. 

Since  the  baked  goods  are  ordered/ 
purchased  separately  from  the  Canadian 
supplier  by  the  individual  stores  in  the 
U.S.,  each  of  these  stores  is  the  ultimate 
consignee  for  Customs  purposes. 

Example  3.  Montreal  Furniture 
Company,  a  Canadian  manufacturer  of 
office  furniture,  leases  storage  space  at 
the  Champlain  Warehouse  Service  in 
Champlain,  New  York.  As  orders  are 
received  from  customers  in  the  U.S.. 
delivery  is  made  from  the  Champlain 
storage  facility. 

The  Champlain  Warehouse  Ser\  ice 
should  be  shoum  on  the  entry  or  release 
documents  in  accordance  with 
§  142.3(a)(6),  since  there  is  no  known 
buyer  of  the  merchandise  at  the  time  of 
its  importation  and  those  are  the 
premises  in  the  U.S.  to  which  the 
imported  goods  are  being  delivered. 

Example  4.  Calgarv'  Instruments 
Limited  ships  a  small  parcel  containing 
a  medical  instrument  to  the  ITS 
(United  Parcel  Service)  hub  in 
Sweetgrass,  Montana,  for  subsequent 
delivery  to  Memorial  Hospital  in  Great 
Falls.  Montana.  Reliable  Broker  is  the 
importer  of  record  for  this  shipment. 

Memorial  Hospital  is  the  ultimate 
consignee  for  this  shipm.ent.  since  it  is 
the  purchasing  party,  and  UPS  is  merc>Iv 
a  nominal  consignee  in  the  transaction. 

Example  5.  An  employee  of  Ontario 
Jewelry  Sales  Limited  of  Mississauga. 
Canada,  imports  in  her  personal  baggage 
a  collection  of  diamonds  for  display  and 
possible  sale  at  a  jewelry  exhibition 
taking  place  at  the  Intercontinental 
Hotel  in  Manhattan,  New  York. 

As  in  Example  3,  since  this  shipment 
is  not  being  imported  subject  to  a 
contract  of  purchase  or  delivery  at  the 
time  of  importation,  the  Intercontinental 
Hotel  should  be  shown  on  the  entry  or 
release  documents  in  accordance  with 
§  142.3(a)(6).  since  that  is  the  place  to 
which  the  diamonds  are  being 
delivered. 

Example  6.  The  Wilkins  Fur 
Company,  Limited,  of  Toronto,  ships 
twenty  mink  coats  to  the  Williamson 
Exposition  Company  of  Boston,  which 
is  handling  the  arrangements  for  a  trade 
fair  on  behalf  of  the  National 
Association  of  Fur  Garment  Wholesalers 
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to  be  lield  at  the  Plaza  Hotel  in  New 
VnrkCity. 

Since  there  is  no  known  buyer  at  the 
time  of  importation  of  the  mink  coats, 
the  Williamson  Exposition  Company  of 
Boston  should  be  shown  on  the  entiy  or 
release  documents  in  accordance  with 
§  142.3(a)(6],  since  that  is  the  entity  to 
which  the  coats  are  consigned. 

Example  7.  Manitoba  Auto  Supply  of 
Winnipeg  ships  ignition  kits  to  the  U.S. 
The  buyer  shown  on  the  invoice  is 
Minneapolis  Auto  Specialties  of  2800 
Hennepin,  Minneapolis,  Minnesota. 
Marty's  Car  Parts  in  Racine,  Wisconsin, 
is  shown  as  the  "ship  to"  party. 

As  in  Example  1 ,  the  ultimate 
consignee  for  Customs  purposes  is 
Minneapolis  Auto  Specialties,  since  that 
is  the  party  which  purchased  the 
merchandise  from  the  Canadian 
shipper. 

Example  8.  Manitoba  Auto  Supply 
ships  ignition  kits  to  Minneapolis  Auto 
Specialties  in  Duluth,  Minnesota.  The 
buyer  shown  on  the  invoice  is 
Minneapolis  Auto  Specialties  located  at 
2800  Hennepin  in  Minneapolis. 
Minnesota. 

As  in  Example  7.  Minneapolis  Auto 
Specialties  in  Minneapolis  is  the 
ultimate  consignee  since  that  is  the 
party  in  the  U.S.  which  purchased  the 
merchandise. 

Example  9.  Acme  Compressor 
Company.  Limited,  of  Edmonton, 
Alberta,  buys  an  air  compressor  torn 
the  Trucking  Supply  Company  of 
Regina.  Saskatchewan,  and  is  listed  as 
the  buyer  on  the  invoice.  Acme  ships 
the  compressor  to  the  Lindquist 
Trucking  Company  in  Ambrose.  North 
Dakota. 

The  Lindquist  Trucking  Company 
should  be  shown  on  the  entr)'  or  release 
documents  in  accordance  with 
§  142.3(a)(6),  since  that  i.s  the  place  in 
the  U.S.  to  which  the  goods  are  being 
delivered. 

Example  10.  Beauty  Limited  of 
Montreal.  Quebec,  sells  a  shipment  of 
cosmetics  to  Total  Woman,  Inc.  (a  U.S. 
company)  in  care  of  (c/o)  Unique  Image 
of  Albany,  New  York.  There  is  no 
address  listed  on  the  invoice  for  the 
buyer.  Total  Woman,  Inc. 

The  ultimate  consignee  in  this  case  is 
Total  Woman,  Inc.,  which  is  the  buyer 
in  this  transaction.  Its  name  and  address 
must  therefore  be  included  on  the 
Customs  entry  or  release  documents. 

Example  11.  Spring  Water  Company 
of  Los  Angeles  purchases  a  load  of 
bottled  water  from  Healthy  Water 
Limited  of  Calgary,  Alberta.  The  address 
of  Spring  Water  Company  is  listed  as  a 
post  office  box  in  Los  Angeles.  The 
water  is  shipped  to  Ralph's  Grocery 


Store  on  Sepulveda  Boulevard  in  Los 
Armeies. 

'Tne  ultimate  consignee  is  Spring 
Watar  Company  of  Los  Angeles  as  the 
U.S.  buyer  of  the  water,  regardless  of  the 
fact  that  its  address  shows  a  post  office 
box.  

Example  12.  FTX  Company  in  Mexico 
City  ships  a  load  of  door  knobs  to  the 
Rio  Company  in  El  Paso,  Texas.  There 
are  no  other  parties  located  in  the  U.S. 
shovm  on  the  invoice. 

The  Rio  Company  should  be  shown 
on  the  entry  or  release  documents  in 
accordance  with  §  142.3(a)(6)  since 
there  is  no  known  buyer  of  the 
merchandise  at  the  time  of  its 
importation  and  those  are  the  premises 
in  the  U.S.  to  which  the  imported  goods 
are  being  delivered.  However,  if  there  is 
a  knovra  buyer  that  name  must  be  used. 

Example  13.  ABC  Garments  of 
Edmonton,  Alberta,  manufactures 
children's  clothing  and  sells  to  small 
boutiques  in  the  U.S.  These  boutiques 
place  orders  (usually  small)  with  ABC 
Garments  which  will  accumulate  a 
number  of  orders  before  sending  them 
as  a  consolidated  shipment  with  their 
customhouse  broker  listed  as  consignee. 

Although  §  141.51,  Customs 
Regulations  (19  CFR  141.51).  allows  all 
merchandise  arriving  on  one  vessel  and 
consigned  to  one  consignee  (in  this  case, 
the  broker)  to  be  included  in  one  entry, 
the  ultimate  consignee  [i.e.,  the  person 
to  whom  the  merchandise  is  sold)  for 
each  shipment  in  the  consolidated  entry 
must  be  provided  to  Customs  in 
accordance  with  §§  141.86(a)(2)  and 
142.3(a)(6).  Custom.s  Regulations  (19 
CFR  141.86(a)(2)  and  142.3(a)(6)). 
Furthermorp,  pursuant  to  §§  24.5fa)  and 
142.3(a)(6),  Customs  Regulations  (19 
CFR  24.5(a)  and  142.3(a)(6)),  a  Customs 
Form  5106  would  also  have  to  be  filed 
for  each  ultimate  consignee  for  which 
entry  is  made. 

Example  14.  Through  Quicksilver 
Delivery",  an  interi.ational  courier 
company.  )ust  Fabrics,  Limited,  of 
MontreaJ,  ships  a  parcel  of  fabric 
cuttings  to  Dresses- Are-Us  in  London. 
England.  Dresses-Are-Us  is  listed  as  the 
destination  party  on  the  invoice.  After 
Customs  clearance,  the  parcel  is 
forwarded  to  England  by  A-1  Freight 
Forwarders  of  Buffalo,  New  York. 

Because  there  is  no  known  buyer  in 
the  U.S..  A-1  Freight  Forwarders  in 
Buffelo.  New  York,  should  be  shown  on 
the  entry  or  release  documents  in 
accordance  with  §  142.3(a)(6).  since 
theirs  are  the  premises  in  the  U.S.  to 
which  the  merchandise  is  to  be 
delivered  before  being  forwarded  to 
England. 

Example  15.  Top  Hat.  Ltd..  ships 
twenty  orders  of  clothing  accessories  on 


individual  bills  of  lading  to  various 
consignees.  The  entire  shipment  is 
included  on  a  master  bill  of  lading 
designating  a  customs  broker  as 
consignee. 

One  entry  would  be  filed  in  this 
situation  in  accordance  with  §  141.51, 
Customs  Regulations  (19  CFR  141.51). 
Although  the  broker  listed  as  consignee 
on  the  master  bill  of  lading  may  be  the 
importer  of  record,  tarifT-Une  items 
would  designate  the  individual  ultimate 
consignees.  Ultimately,  all  twenty 
ultimate  consignees  would  be  listed  on 
the  entry.  Some  line  items  may  be 
repeated  for  more  than  one  ultimate 
consignee. 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch, 
U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  March  29. 1994. 
lohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  94-6809  Filed  4-12-94;  8:45  am] 
BILUNQ  CODE  482IM>2-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Semduramicin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Pfizer.  Inc. 
The  NADA  provides  for  making  a 
semduramicin  Type  A  medicated  article 
used  to  make  a  Type  C  medicated 
broiler  chicken  feed  for  the  prevention 
of  coccidiosis. 

EFFECTIVE  DATE:  April  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Letonja.  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1656. 
SUPPt-EMENTARY  INFORMATION:  Pfizer. 
Inc..  235  East  42d  St..  New  York.  NY 
10017.  filed  NADA  140-940.  which 
provides  for  making  a  5.13  percent 
Aviax''^M  (semduramicin  sodium)  Type 
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A  medicated  article  (equivalent  to  50 
gram  (g)  of  semduramicin  per  kilogram 
or  22.7  g  per  pound  (g/lb))  used  to  make 
a  25  parts  per  million  semduramicin 
Type  C  medicated  broiler  chicken  feed. 
The  feed  is  used  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenella,  E. 
acen-ulina,  E.  maxima,  E.  brunetti,  E. 
npcatrix,  and  E.  mivati/E.  mitis  in 
broiler  chickens. 

The  NADA  is  approved  as  of  March 
10,  1994,  and  the  regulations  are 
amended  in  part  558  (21  CFR  part  558) 
by  revising  §  558.4(d)  and  adding  new 
§  558.555  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Semduramicin  is  a  Categorj'  I  drug 
which,  as  provided  in  §  558.4  as 
amended,  does  not  require  a  medicated 
feed  apphcation  (form  FDA  1900)  for 
making  a  T>-pe  C  medicated  feed.  The 
maximum  concentration  of 
semduramicin  permitted  in  a  Type  B 
medicated  feed  is  2.25  g/lb  (0.05 
percent). 

In  accordance  with  the  freedom  of 
infonnation  provisions  of  21  CFR  part 


20  and  21  CFR  514.1  l(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857, 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
this  approval  qualifies  for  5  years 
marketing  exclusivity  beginning  March 
10,  1994,  because  no  active  ingredient 
(including  any  ester  or  salt  thereof)  has 
been  approved  in  any  other  application 
under  section  512(b)(1)  of  the  act. 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  FDA's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Docket's 
Management  Branch  (address  above) 

CATEGORY  I 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 

2.  Section  558.4  is  amended  in 
paragraph  (d)  in  the  "Category  I"  table 
by  alphabetically  adding  a  new  entry  for 
"Semduramicin"  to  read  as  follows: 

§  558.4    Medicated  feed  applications. 

*        •        •        •        • 

(d)*  •  * 


Drug 


Assay  limits 

percent'  type 

A 


Type  B  maximum  (200x) 


Assay  limits  percenti 
typeB/C2 


Semduramicin  94-102 


2.25  g/lb  (0.50  %)  85-1 10. 


'  Percent  of  latieled  amount. 

2  Values  given  represent  ranges  (or  either  Type  B  or  Type  C  medicated  feeds.  For  those  drugs  that  have  two  range  limits,  the  first  set  is  for  a 
Type  B  medicated  feed  and  the  second  set  is  for  a  Type  C  medicated  feed.  These  values  (ranges)  have  been  assTgned  m  order  to  Dfov<!e  for 
the  possibity  of  dilulion  of  a  Type  B  medicated  feed  with  lower  assay  limits  to  make  Type  C  medicated  leed 


3.  New  §  538.555  is  added  to  subpart 
B  to  read  as  follows: 

§  55&555    Semduramicin. 

(a)  Approvals.  Type  A  medicated 
article  containing  5.13  percent 
semduramicin  sodium  (equivalent  to  50 
grams  semdurairiicin  per  kilogram  or 
22.7  grams  per  pound)  to  00C0C9  in 
§510.600(c)  of  this  chapter. 

(b)  Conditions  of  use.  (1)  Bi-oilers: 
(i)  Amount.  Semduramicin:  25  parts 

per  million. 

(ii)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  acenxilina,  E. 
maxima,  E.  brunetti,  E.  necctrix,  and  E. 
m.ivati/E.  mitis. 

(iii)  Limitations.  Do  not  feed  to  laying 
hens.  Reduced  average  daily  gains  may 
result  from  exceeding  the  levels  of 
semduramicin  recommended  in  the 
feeding  directions. 


(2)  [Reserved] 

Dated:  April  6,  1994. 

Richard  H.  Teske. 

Actir.g  Director,  Center  fcr  Vr-terinarv 
Medicine. 

IFR  Dor.  94-8821  Filed  4-12-94;  843  a.T,] 

BILLING  CODE  41S»-01-F 


ACTION:  Correction. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD8417] 

RiN  1545-AQ53 

Limitation  on  Passive  Activity  Losses 
and  Credits — Technical  Amendments 
to  Regulations;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasurv'. 


SUMMARY:  This  document  contains  a 
correction  to  the  correcting  amendment 
published  in  the  Federal  Register  for 
Thursday,  August  26.  1993  (58  FR 
45059),  relating  to  temporary 
repulations  (TD  8417).  published  in  the 
Federal  Register  for  Fridav.  May  15, 
1992  (57  FR  20747).  The  trmpofary 
regulations  related  to  the  limitation  en 
passive  activity  losses  and  credits. 
EFFECTtVE  DATF:  May  15.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  J.  Welch.  (202)  622-3080  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  document  that  is  the  subject  of 
this  correction  is  the  correcting 
amendment  to  TD  8417,  which  adopted 
as  final  regulations  changes  to  the 
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regulations  under  section  469  of  the 
Internal  Revenue  Code,  as  amended. 
The  regulations  also  revised  the 
temporary  regulations  to  reflect  where 
portions  had  l)een  adopted  as  final. 

Need  for  Correction 

As  published,  the  correcting 
amendment  for  TD  8417  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  as  follows: 

PART  1— INCOME  TAXES 

On  page  45059,  column  3, 
instructional  paragraph  2  is  corrected  to 
read  as  follows: 

"Par.  2.  Section  1.469-lT(e){5)  is 
amended  by  removing  the  reference 
■•§  1.469-l(d)(2)(xii)"  and  adding  the 
reference  "§  1.469-2(d){2)(xii)"  in  its 
place." 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  94-8771  Filed  4-12-94;  8:45  ami 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918 
and  1926 

RIN  121S-AB02 

Hazard  Communication 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION;  Final  rule;  Temporary  stay  of 

effective  date  for  wood  products. 

summary:  OSHA  is  staying  until  August 
11.  1994  the  coverage  of  the  Hazardous 
Communication  Standard  to  wood  and 
wood  products  which  will  be  processed 
in  a  manner  which  will  create  wood 
dust  or  which  are  treated  with 
hazardous  chemicals.  This  will  allow 
more  time  to  prepare  labels  and 
MSDSs. 

DATES:  The  stav  is  effective  March  1 1 , 
1994  to  August  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  information 
and  Consumer  Affairs,  room  N3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. (202)  219-8151. 


SUPPLEMENTARY  INFORMATION:  On 
February  9, 1994  (59  FR  6126).  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published 
amendments  to  the  existing  Hazard 
Communication  Standard  which 
requires  employers  to  establish  hazard 
communication  programs  that  would 
transmit  information  to  employees  by 
means  of  labels,  manufacturer's  safety 
data  sheets  (MSDS)  and  training.  The 
amendment  contained  minor  changes 
and  technical  amendments  which  went 
into  effect  March  11,  1994. 

One  of  those  amendments  made  clear 
that  wood  products  which  were  to  be 
processed  in  a  manner  which  would 
create  wood  dust  or  were  treated  with 
hazardous  chemicals  were  covered  by 
the  standard.  They  would  not  be 
covered  by  the  exemption  for  other 
wood  and  wood  products  in  the  Hazard 
Communication  Standard. 

Warning  labels  and  MSDS  were 
appropriate  for  wood  processed  to 
create  *vood  dust  or  treated  with 
hazardous  chemicals  because  of  the 
health  hazards  that  respiration  of  excess 
levels  of  those  substances  would  cause. 
However,  wood  and  wood  products 
which  only  present  the  hazard  of 
flammability  do  not  need  to  be  labeled 
because  that  hazard  is  common 
knowledge.  Paragraph  (b)(6){iv)  was 
amended  to  incorporate  this 
clarification. 

As  the  Hazard  Communication 
standard  covers  all  industries  covered 
by  OSHA,  that  amendment  was  made  in 
identical  language  to  29  CFR 
1910.1200(b)(6)(iv)  (General  Industry). 
1915.1200(b)(6)(iv)  (Shipyards). 
1917.28(b)(6)(iv)  (Marine  Terminals), 
1918.90(b)(iv)(6)  (Longshoring),  and 
1926.59(b)(6)(iv)  (Construction). 
Agricuhure  was  covered  by  cross 
reference  to  the  General  Industry 
standard. 

On  March  4,  1994  OSHA  was  sent  a 
letter  b\'  the  American  Forest  and  Paper 
Association  which  requested  that  this 
change  be  made  effective  August  11, 
1994  and  not  March  11,  1994  as 
specified  in  the  notice.  OSHA  viewed 
this  change  as  a  clarification  because  it 
was  consistent  with  an  interpretation 
OSHA  had  followed  for  several  years. 
However  many  of  its  members  had 
disagreed  with  OSHA's  interpretation 
and  one  ALJ  decision  supported  those 
members'  view.  Consequently  they  had 
not  been  labeling  or  supplying  MSDS's 
when  they  shipped  wood  and  wood 
products.  It  would  take  many  of  their 
members  and  other  effected  employers 
substantially  more  than  30  days  to 
develop  appropriate  labels  and  MSDS's. 

OSH.A  concludes  that  this  request  is 
reasonable.  Efforts  by  employers  would 


be  better  spent  in  the  next  few  months, 
from  the  perspective  of  worker  health, 
developing  and  attaching  protective 
labels  and  supplying  MSDS  rather  than 
upon  interpretive  disputes. 

Accordingly  OSHA  is  staying  from 
March  11. 1994  until  August  11,  1994 
the  effective  date  of  that  part  of 
Paragraph  (b)(6)(iv)  which  excludes 
from  the  wood  dust  exemption,  wood 
and  wood  products  which  have  been 
treated  with  hazardous  chemicals  or 
which  would  be  sawed  or  otherwise 
processed  to  create  wood  dust.  This  stay 
applies  to  all  sectors  covered  by  OSHA. 

OSHA  is  adding  a  note  following  the 
regulatory  text  of  the  Hazard 
Communication  standard  in  parts  1910. 
1915, 1917,  1918  and  1926  to 
implement  this  stay.  Agriculture  is 
covered  through  the  cross  reference  in 
29  CFR  1928.21  to  the  General  Industry 
standard. 

All  other  amendments  to  the  hazard 
communication  standard  became 
effective  March  11. 1994  as  stated  in  the 
final  rule.  Notice  and  comment  is 
unnecessary  pursuant  to  5  U.S.C.  553 
and  paragraph  6(b)  of  the  OSH  Act 
because  this  stay  is  brief  and  will 
facilitate  concentrating  efforts  to  come 
into  compliance. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Under  the  authority  of  section  41  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941). 
section  107  of  the  Contract  Work  Hours 
and  Safetv  Standards  Act  (Construction 
Safety  Act).  (40  U.S.C.  333),  sections  4. 
6  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
657),  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  8033)  and  5  U.S.C.  553.  the 
Occupational  Safety  and  Health 
Administration  hereby  temporarily  stays 
part  of  paragraph  (b)(6)(iv)  of  the  Hazard 
Communication  standard  and 
accordingly  adds  a  Note  to  parts  1910. 
1915,  1917,  1918  and  1926  of  title  29  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

Signed  at  Washington.  DC,  this  7th  day  of 
April  1994. 
Joseph  A.  Dear, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

OSHA  is  adding  a  Note  to  parts  1910. 
1915.  1917.  1918,  and  1926  of  title  29 
of  the  Code  of  Federal  Regulations  as 
follows: 


JMI 
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PART  1910-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

PART  1915-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

PART  1917— MARINE  TERMINALS 

PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORINQ 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

1.  The  authority  citation  for  subpart  Z 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees  6.  8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655,  657:  Secretary 
of  Labor's  Order  12-71  (36  FR  8754),  9-76 
(41  FR  25059),  9-83  (48  FR  35736)  or  1-90 
(55  FR  9033),  as  applicable;  and  29  CFR  Part 
1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act, 
except  those  substances  which  have  exposure 
limits  listed  in  Tables  Z-1,  Z-2  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  section  6(a)  (29  U.S.C.  655(a)): 

Section  1910.1000.  Tables  Z-1,  Z-2  and  Z- 
3  also  issued  under  5  U.S.C.  553.  Section 
1910.1000,  Tables  Z-1,  Z-2  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  the 
arsenic  (organic  compounds),  benzene,  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  the  Contract  Work  Hours  and  Safety 
Standards  .^ct,  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  1910  1025  also  issued  under  5 
US  C.  553. 

Section  1910  1043  ulr.o  issued  under  5 
use.  551  et  seq. 

Section  1910.1200,  1910.1499  and 
1910.1500  also  i.'ssued  under  5  US  C.  553. 

2.  The  Aulhoniy  citation  for  part  1915 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  US  C.  941); 
sees.  4,  6.  8,  Occup.Ttional  Safetv  and  Health 
Act  of  1970  (29  U.S.C.  653.  655,'657): 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8745).  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  or  1-90  (55  FR  9033),  as  applicable; 
29  CFR  part  1911. 

Section  1915.99  also  issued  under  5  U..' -.C. 
553. 

3.  The  Authority  citation  for  paxl  1917 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4.  6.  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653.  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033).  as  applicable; 
29  CFR  part  1911. 

Section  1917.28  also  issued  under  5  U.S.C. 
553. 


4.  The  Authority  citation  for  part  1918 
continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
sees.  4.  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  use.  653,  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033).  as  applicable. 

Section  1918.90  also  issued  under  5  U.S.C. 
553  and  29  CFR  part  1911. 

5.  The  authority  citation  for  subpart  D 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  use.  653.  655,  657);  Secretary  of  Ubor's 
Order  Nos.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736).  or  1-90  (55  FR 
9033),  as  applicable. 

Section  1926.59  also  issued  under  5  U.S.C 
553  and  29  CFR  part  1911. 

§§  1910.200, 1915.1200. 1917.28, 1918.90, 
1926.59    [Amended] 

6.  Parts  1910,  1915,  1917.  1918  and 
1926  are  amended  to  reflect  the  stay 
granted  by  adding  to  the  identical  text 
of  §§  1910.1200.  1915.1200,  1917.28 
1918.90  and  1926.59  a  Note  with 
identical  text  to  follow  paragraph  (j)  of 
each  of  those  sections  and  to  precede 
Appendix  .'\  of  each  of  those  sections  to 
read  as  follows: 

Section Hazard 

communication 

*  •         *         •         • 

())  *   •    • 

Note:  The  effective  date  of  the  clarification 
that  the  exemption  of  wood  and  wood 
products  fro.m  the  Hazard  Communicalion 
standard  in  pa.-aRraph  (b)(6)(iv)  only  applies 
to  wood  and  wood  products  includmg 
lumber  which  will  not  be  processed,  where 
the  manufacturer  or  importer  can  establish 
that  the  only  hazard  they  pose  to  employees 
is  the  potential  for  flamm.ability  or 
f  ombustibihty.  and  that  the  exemption  dots 
not  apply  to  wood  or  wood  products  which 
ha\e  been  treated  with  a  hazardous  chemical 
covered  by  this  standard,  and  wood  which 
may  be  subsequently  sawed  or  cut  generating 
dust  has  t)een  stayed  from  March  11,  1094  to 
August  11,  1994. 

*  *  •  »  • 
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BILLING  COOC  4510-20-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 

Allowances  for  Extraordinary  Gas 
Processing  Costs 

AGENCY:  Minerals  Management  Ser\ice 
(MMS),  Interior. 


ACTION:  Notice  of  intent  to  retain 
extraordinary  cost  provisions. 


SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  has  regulatory 
provisions  for  gas  processing  cost 
allowances  that  exceed  normal  industry 
standards.  The  MMS  had  intended  to 
develop  criteria  for  the  conditions  and 
practices  in  the  gas  processing  industry 
and  for  technologies  that  are  unusual, 
extraordinary,  or  unconventional. 
However,  after  careful  analysis  of  the 
comments  received  on  the  gas  valuation 
regulations,  as  well  as  comments 
concerning  whether  extraordinary  cost 
allowance  provisions  should  be 
developed  for  its  oil,  coal,  and 
geothermal  product  value  regulations, 
MMS  has  decided  to  determine  on  a 
case-by-case  basis  whether  an  operation 
is  outside  of  normal  industry 
operational  standards. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief.  Rules  and 
Procedures  Staff,  MMS,  Royalty 
Management  Program,  at  (303)  231- 
3432. 

SUPPLEMENTARY  INFORMATION: 
Background 

(aj  f!i<itory  of  R^f^ulation  for 
Extranrdinary  Cost  Allowances 

The  MMS  gas  valuation  regulations  at 
30  CFR  206.158(d)(2j(i)  (1993)  state  that 
MMS  may  grant  an  allowance  for 
extraordinary  costs  of  processing  if  the 
lessee  can  demonitrate  that  the  costs 
are,  by  reference  to  standard  industry 
conditions  and  practice,  extraordinary, 
unusual,  or  unconventional.  The  MMS 
intended  to  apply  this  provision  to 
advanced  nrocesMng  technologies  or 
unusual  conditions  that  are  outside  of 
normal  industry  operational  standards. 

The  MMS  published  a  Notice  in  the 
Federal  Register  on  November  28,  1988 
(53  FR  47829),  entitled  "Allowances  for 
E.\traordin,iry  Costs,  Transportation, 
and  Gas  Processing"  and  solicited 
comments  on  what  factors  would 
comprise  criteria  for  standard  practices 
and  conditions  and  for  assessing  when 
a  project  would  qualify  for  an 
extraordinary  cost  allowance.  The 
comment  period  was  originally  due  to 
close  on  January  27,  1989,  but  MMS,  by 
Federal  Register  Notice  dated  January 
25,  1989  (54  FR  3623).  extended  the  due 
date  for  public  comments  to  March  15, 
1989. 

(b)  Summary  of  Comments 

In  response  to  the  above  referenced 
Notice,  MMS  received  comments  from 
the  following  entities: 
•  Industry. 
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•  Industry  trade  groups  or  associations, 

•  State  representatives, 

•  An  Indian  tribe, 

•  State/Indian  associations, 

•  A  royalty-interest  group,  and 

•  Members  of  Congress. 

Many  commenters  did  not  provide  the 
data  or  information  requested  by  MMS 
necessary  to  define  standard  conditions 
and  practices.  Numerous  industry. 
State,  and  State/Indian  association 
commenters  stated  that  the  standard 
conditions  and  practices  for  the  gas 
processing  industry  could  not  be 
defined  since  the  technology  is 
dj-namic.  They  also  stated  that  what 
constitutes  extraordinary  costs  today 
may  become  standard  in  a  few  years  and 
too- many  factors  influence  the  economic 
and  operating  characteristics  of  a 
processing  plant  (for  example,  the 
location,  size,  age  of  a  plant,  gas  stream 
composition,  and  environmental 
constraints). 

One  industry  commenter 
commissioned  a  study  on  extraordinary 
gas  processing  costs  and  the  underlying 
causes  for  such  costs.  The  MMS  could 
not  compare  the  results  of  this  study 
against  other  data  since  few  commenters 
actually  offered  their  definition  of 
standard  conditions  for  the  gas 
processing  industry.  Although  most 
industry  commenters  recommended 
criteria  for  determining  whether  a  gas 
processing  operation  is  extraordinary, 
many  commenters  believed  that  all 
projects  should  be  granted  allowances 
for  extraordinary  costs  on  a  case-by-case 
basis  rather  than  by  a  standard. 

State  and  Indian  respondents 
generally  opposed  allowances  for 
e.xtraordinary  costs,  and  only  a  few 
commented  on  what  standards  would  be 
used  to  classify-  a  processing  technology 
as  extraordinary.  Some  State 
commenters  reasoned  that  the 
extraordinary  cost  allowances  should 
focus  on  high  unanticipated  costs  above 
normal  standards  and  not  on  low 
revenues  generated  by  the  plant. 

For  oil,  coal,  and  geothermal 
production.  State  and  Indian 
respondents  unanimously  opposed 
provisions  for  extraordinary  cost 
allowances.  Many  industry  commenters 
supported  the  extraordinary  cost 
allowances  for  other  minerals.  However, 
the  information  provided  was  not 
relative  for  developing  extraordinar}'- 
cost  criteria. 

Following  the  comment  process. 
MMS  evaluated  all  suggestions  and 
submitted  a  summary  to  the  Royalty 
Management  Advisory  Committee 
(RMAC)  in  June  1989  for  its  review  and 
recommendations.  On  June  22,  1989. 
RMAC  held  a  meeting  witli  MMS  in 


Denver,  Colorado,  to  discuss  issues  and 
comments  regarding  extraordinary  cost 
allowance  provisions.  The  MMS 
presented  its  analysis  to  RMAC; 
however,  RMAC  took  no  action 
regarding  this  issue. 

(c]  Rex'iew  of  Applications  Submitted  to 
MMS 

In  addition  to  analyzing  the 
comments  received  as  a  result  of  the 
Notices  in  the  Federal  Register,  MMS 
reviewed  the  industry  applications 
submitted  in  the  past  6  years  requesting 
extraardinar\'  processing  cost 
allowances.  This  review  revealed  that 
MMS  has  received  nine  requests  for 
extraordinary  cost  allowances  involving 
five  gas  processing  plants.  Most  of  the 
requests  involved  gas  processing 
situations  where  processing  costs  were 
high  due  to  the  removal  of  hydrogen 
sulfide  (H2S).  The  MMS  determined  that 
gas  with  a  high  sulfur  content  (sour  gas) 
is  present  throughout  various  locations 
around  the  continental  United  States  as 
well  as  offshore.  The  HjS  from  many  of 
these  areas  is  further  refined  to 
elemental  sulfur  and  sold.  The  MMS 
concluded  that  production  of  sour  gas  is 
not  extraordinary,  unusual,  or 
unconventional  within  the  United 
States,  either  onshore  or  offshore. 

(dj  Approval  Granted  for  Extraordinary 
Processing  Allowances 

Since  the  effective  date  of  the  gas 
valuation  regulations  (March  1,  1988), 
MMS  has  granted  one  extraordin*y 
processing  cost  allowance  for  the 
LaBarge  Project  in  Wyoming.  As  the 
Interior  Board  of  Land  Appeals  (IBLA 
86-626)  observed,  the  LaBarge  gas 
stream  is  atypical  in  a  methane  recovery 
project  because  only  about  22  percent  of 
the  feed  gas  stream  is  methane  and  no 
liquefiable  hydrocarbons  are  present. 
The  MMS  recognized  the  nature  of  gas 
from  projects  such  as  LaBarge  and 
indicated  in  the  preamble  to  the  March 
1.  1988,  gas  valuation  regulations  (53  PR 
1240)  that  extraordinary'  cost  allowances 
be  granted  for  processing  such  atypical 
gas  streams. 

To  contend  with  the  unusual 
composition  of  the  LaBarge  Project  feed 
gas  stream,  the  plant  design  is  complex 
when  compared  to  ty-pical  methane 
recovery  plants.  Due  to  the  atypical 
composition  of  the  LaBarge  Project  feed 
gas  stream  and  the  complex  nature  of 
the  plant,  the  cost  to  process  the 
principal  product,  methane,  is 
extraordinary  compared  with  traditional 
methane  recovery  plants. 

MMS  Intent 

After  a  review  of  the  comments,  as 
well  as  the  requests  for  extraordinary 


cost  allowances.  MMS  has  decided  to 
retain  the  current  extraordinary  cost 
provisions  at  30  CFR  206.158(d)(2)(i) 
and  not  further  define  the  criteria  for 
assessing  when  a  project  qualifies  for  an 
extraordinary-  cost  allowance.  This 
decision  will  enable  lessees  to  continue 
applying  for  an  allowance  on  a  case-by- 
case  basis  for  advanced  processing 
technologies. 

Dated:  .April  6,  1994. 
James  VV.  Shaw, 

Associate  Director  for  Royalty  Management. 
IFR  Doc.  94-8817  Filed  4-12-94;  8:45  am] 
BILUNG  CODE  4310-MR-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  150 
[CGD  93-080] 
RIN2115-AE69 

Louisiana  Offshore  Oil  Port:  Expansion 
of  Deepwater  Port  Safety  Zone 
Boundaries 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  expanding 
the  boundaries  of  the  safety  zone  for  the 
Louisiana  Offshore  Oil  Port  (LOOP).  A 
deepwater  port  safety  zone  constitutes 
an  area  within  which  the  erection  of 
structures  of  mobile  drilling  operations 
for  the  exploration  for  or  extraction  of 
oil  or  gas  is  prohibited.  Expanding  the 
safety  zone  will  enlarge  the  approach  to 
the  terminal  portion  of  the  safety  zone 
and  provide  more  unobstructed 
maneuvering  room  for  vessels  arriving 
and  departing  from  LOOP.  This  will 
reduce  the  risk  of  a  marine  casualty  and 
consequent  pollution. 
EFFECTIVE  DATE:  May  13.  1994. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  Office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  S\V.,  room  3406. 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jonathan  Burton,  Office  of 
Marine  Environmental  Protection  (G- 
MEP),  (202)  267-0426. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
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Coimncinder  Walter  (Bud)  Hunt,  Project 
Manager,  and  Jacqueline  Sullivan. 
Project  Counsel,  Oil  Pollution  Act  (OPA 
90)  Staff.  (G-MS-1). 

Regulatory  History 

On  February  17.  1994.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Louisiana 
Offshore  Oil  Port:  Expansion  of 
Deepwater  Port  Safety  Zone 
Boundaries"  in  the  Federal  Register  (59 
FR  8096).  The  Coast  Guard  received 
eight  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested,  and  one  was  not  held. 

Background  and  Purpose 

The  Deepwater  Port  Act  of  1974  (33 
U.S.C.  1501  et  seq]  uequires  the 
Secretary  of  Transportation  to  designate 
a  zone  of  appropriate  size  around  and 
including  any  deepwater  port  for  the 
purpose  of  navigational  safety  and  to 
protect  the  marine  environment.  This 
responsibility  was  dele^gated  to  the 
Coast  Guard  in  49  CFR  1.46(s). 

A  deepwater  port  safety  zone  is 
•designed  to  promote  safety  of  life  and 
property,  marine  environmental 
protection,  and  navigational  safety  at 
any  deepwater  port  and  adjacent  waters. 
No  installations,  structures,  or  uses  that 
are  incompatible  with  port  operations 
are  permitted  in  a  deepwater  port  safety 
zone.  33  CFR  part  150  establishes  the 
geographic  boundaries  of  the  safety  zone 
for  the  Louisiana  Offshore  Oil  Port 
(LOOP)  in  Annex  A  and  provides  for  the 
modification  of  safety  zone  boundaries 
as  experience  is  gained  in  deepwater 
port  operations.  The  LOOP  Safety  Zone 
was  first  established  on  December  29, 
1980  (45  FR  85644). 

On  January  16,  1984,  LOOP  submitted 
to  the  Coast  Guard  a  request  for  a  waiver 
of  the  requirements  of  33  CFR 
1 50.337(a),  which  prohibits  a  tanker 
from  entering  or  departing  a  safety  zone 
by  other  than  a  designated  safety 
fairway.  LOOP  submitted  to  the  Coast 
Guard  chart  11359  and  indicated  two 
uncharted  areas  adjacent  to  the  safety 
zone  which  they  referred  to  as  excursion 
zones.  LOOP  requested  that  vessels 
calling  at  the  deepwater  port  be 
provided  with  additional  maneuvering 
room  by  allowing  use  of  these  excursion 
zcnes  when  departing  or  entering  the 
LOOP  safety  zone.  Deviations  from  the 
safnty  fairway  into  these  zones  came  to 
be  known  as  "excursions."  On  February 
20.  1987,  the  Coast  Guard  granted  for  1 
year  a  waiver  of  the  requirements  that 
tankers  enter  and  leave  the  safety  zone 
by  the  safety  fairway.  Since  then,  the 
Coast  Guard  has  renewed  the  waiver  on 
an  annual  basis. 


On  December  30,  1987,  LOOP  asked 
the  Coast  Guard  to  make  the  waiver 
permanent.  On  February  8.  1988,  the 
Coast  Guard  denied  the  request  on  the 
grounds  that  future  exploration  for  or 
extraction  of  oil  or  gas  might  occur 
within  one  or  both  excursion  zones.  If 
such  activity  took  place,  the  Coast 
Guard  might  have  to  revoke  the  waiver 
for  the  sake  of  safety. 

On  January  21,  1992,  the  Coast  Guard 
published  a  notice  of  petition  for 
rulemaking  and  request  for  comments  in 
the  Federal  Register  annoimcing  a 
request  by  LOOP  that  the  Coast  Guard 
expand  the  safety  zone  that  siurounds 
the  deepwater  port  (57  FR  2236).  LOOP 
requested  that  the  Coast  Guard  enlarge 
the  safety  zone  by  adding  the  two 
excursion  zones  and  prohibit  the 
erection  of  structures  within  the  safety 
zone.  This  in  effect  makes  permanent 
the  annual  waiver  of  the  requirements  of 
33  CFR  150.337(a). 

The  expanded  safety  zone  will 
include  the  present  excursion  zones, 
broaden  the  entrance  to  LOOP,  and 
prohibit  the  erection  of  structures  or 
mobile  drilling  operations.  Enlarging  the 
safety  zone  will  reduce  the  number  of 
required  vessel  maneuverings  and 
eliminate  structures  from  the  zone, 
possibly  reducing  the  risk  of  accidents 
and  consequent  pollution.  This  safety 
zone  reflects  actual  tanker  activity  at 
LOOP  based  on  detailed  records  the 
Coast  Guard  has  required  LOOP  to 
maintain. 

To  resolve  the  potential  for  conflicting 
use  between  the  expanded  safety  zone 
and  oil  and  gas  leases  actually  within 
the  new  zone,  LOOP  has  agreed  to 
compensate  CONOCO,  Inc..  the  lessee  of 
Grand  Isle  Blocks  53,  58,  59,  and  65. 
CONOCO,  Inc.  will  then  relinquish 
these  blocks  to  MMS.  LOOP  will  not 
seek  further  expansion  of  the  safety 
zone  or  oppose  any  exploration  and 
production  activity  outside  or  adjacent 
to  the  expanded  safety  zone. 

On  November  2,  1993,  in  a  letter  to 
the  Department  of  Transportation,  the 
MMS  stated  that  it  supports  the 
aprecment  between  lOOP  and 
CONOCO,  Inc.  MMS  stated  that  it  is 
prepared  to  prohibit  surface  occupancy 
of  offshore  oil  and  gas  facilities  in  the 
safety  zone.  However,  MMS  stated  that 
it  may  be  economically  and  technically 
ffosible  to  develop  the  resources  lying 
beneath  the  safety  zone  by  directional 
drilling.  MMS  woi;ld  not  prohibit 
subseabed  access  provided  that  surface 
facilities  are  located  outside  the  safety 
zone.  Such  subseatjed  activity  would 
not  interfere  with  vessel  activity  in  the 
safety  zone. 

Under  the  Deepwater  Port  Act  of 
1974,  as  amended  (33  U.S.C. 


1509(d)(1)).  the  Secretary  of 
Transportation  is  required  to  consult 
with  the  Secretary  of  State,  the  Secretary 
of  Defense,  the  Secretary  of  the  Interior, 
and  the  Secretary  of  Commerce  prior  to 
issuing  the  safety  zone  around  any 
deepwater  port  for  the  purposes  of 
navigational  safety.  The  Coast  Guard  has 
informed  the  noted  Departments  of  the 
safety  zone  expansion,  and  they  have 
taken  no  exception  to  the  safety  zone  as 
it  appears  in  this  final  rule. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  has  received  eight 
comments  on  the  NPRM.  Six  comments 
endorsed  the  expansion  of  the  safety 
zone  or  reversed  previous  comments 
which  raised  questions  about  the  safety 
zone.  One  comment  stated  that  LOOP 
should  provide  assurances  that  they  will 
contain  their  activities  to  the  limits  of 
the  safety  zone  and  that  LOOP  should 
provide  additional  equipment  and 
operational  policies  necessary  to  do  so. 
The  Coast  Guard  has  determined  that 
LOOP  has  taken  sufficient  measures  to 
assure  safe  operation  of  the  facility. 

The  National  Oceanic  and 
Atmospheric  Administration  identified 
four  miles  of  submerged  pipelines  in  the 
expanded  safety  zone.  These  pipelines 
have  been  located  in  this  area  at  least 
since  1987  when  the  excursion  zone 
was  first  put  into  effect.  The  Coast 
Guard  concludes  that  the  expanded 
safety  zone  will  not  increase  the 
opportunity  for  disturbance  of 
submerged  pipelines  in  the  safely  zone. 

The  Coast  Guard  has  not  revised  the 
final  rule  based  on  comments  received 
on  the  NTRM. 

Regulatory  Assessment 

This  rulemaking  is  not  a  significant 
regulatory  action  under  section  3(F)(1) 
of  Executive  Order  12866  (58  FR  51735; 
October  4,  1993).  and  docs  not  require 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  a  significant 
regulation  under  the  "Department  of 
Transportation  Regulaton,-  Policies  and 
Procedures"  (44  FR  11040;  Ffbruarv  26, 
1979). 

The  economic  consequences  of  this 
rulemaking  are  minimal.  Economic 
effects  include  impacts  on  mineral 
extraction  and  the  commt  rcial  fishing 
industry.  The  expansion  is  relatively 
insignificant,  comprising  an 
approximate  15  percent  increase  in  th.-r 
size  of  the  safety  zone. 

When  the  original  safety  zone  was 
established,  it  was  not  expected  that 
there  would  be  significant  interference 
with  mineral  extraction  or  navigation. 


I 
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Due  to  the  relatively  small  size  of  the 
expansion,  no  impacts  on  mineral 
extraction  or  navigation  are  expected  in 
this  case  either.  Access  is  available  via 
alternative  methods  such  as  directional 
drilling. 

This  rulemaking  will  have  minimal 
economic  consequences  for  commercial 
vessels,  including  commercial  fishing 
vessels.  Commercial  fishing  vessels  will 
continue  to  have  restricted  use  of 
portions  of  the  safety  zone  as  provided 
in  33  CFR  Table  150.345(a).  Therefore, 
due  to  the  small  additional  area 
involved,  the  impact  on  fishing 
activities  is  negligible.  No  opposition  to 
the  NPRM  was  received  from  the 
commercial  fishing  industry.  The  Coast 
Cuard  did  not  receive  any  comments  on 
the  economic  consequences  of  this 
ruleraeiking. 

In  addition,  this  rulemaking  provides 
permanent  safety  benefits.  Providing 
additional  maneuvering  area  minimizes 
the  likelihood  of  a  catastrophic 
pollution  incident  resulting  from  a 
vessel  colliding  with  any  portion  of  the 
LOOP  facility.  Therefore,  the  Coast 
Guard  expects  that  expansion  of  the 
safety  zone  will  reduce  the 
environmental  hazard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  safety  zone 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  business  concerns  under  section  3 
of  the  Small  Business  Act  (15  U.S.C 
632).  The  small  entities  affected  by  this 
rule  are  commercial  fishing  acti\ities  at 
the  deepwater  port.  The  Coast  Cuard 
did  not  receive  any  comments  on  the 
impact  of  this  rulemaking  on  small 
entities.  The  impact  will  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3501,  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  LOOP  is 


located  beyond  State  waters  where  only 
Federal  jurisdiction  applies. 

Environment 

The  Coast  Cuard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2(c)  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  will  not  result  in  significant 
impact  on  the  quality  of  the  human 
environment,  as  defined  by  the  National 
Environmental  Policy  Act.  A  Categorical 
Exclusion  Determinaiion  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  150 

Harbors,  Marine  safety.  Navigation 
(water),  Occupational  safety  and  health. 
Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  150  as  follows: 

PART  150— OPERATIONS 

1.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Auttiority:  33  U.S.C  1231,  1321(i)(l)(C), 
(i)(5).  (i)(6)  and  (m)(2).  1509:  sec.  2,  E.O. 
12777,  56  FR  54757,  3  CFR.  1991  Comp..  p 
351;  49  CFR  1  46. 

Appendix  A  to  Part  150 — Deepwater 
Port  Safety  Zone  Boundaries 

2.  Appendix  A  to  part  150,  Annex  A. 
is  amended  by  revising  section  (a)  to 
read  as  follows: 


Annex  A.— LOOP,  Inc.  Deepwater 
Port,  Gulf  of  Mexico 

I  [(a)  Deepwater  Port  Safety  Zone] 


Utitude  N. 


(1)  Starting  at: 

2S'55'23"  

j  (2)  A  rhumb  line  to 

28^53^50"  

(3)  Then  an  arc  with  a  4.465 
meter  (4,883  yard)  radius 
centered  at  Itie  port  pumping 
platJorm  complex  (PPC). 

28'53f06"  

(4)  to  a  point 
28°51'07"  

(5)  Then  a  rtiumb  line  to 
28'50r09"  

(6)  Then  a  rlHimb  line  to 
28''49'05"  

(7)  Then  a  rhumb  line  to 
28'48'36"  


Longitude 


snqil 


so^oo-a?" 

90-0407' 


90^01 -30" 

Qo-oa-oe- 

90°02'24" 
89''55-54- 

eg'ssoo" 


Annex  A.— LOOP.  Inc.  Deepwater 
Port.  Gulf  of  Mexico— Continued 

[(a)  Deepwater  Port  Safety  Zone] 


Latitude  N. 


Longitude 
W. 


89'52'42- 
89°5342'- 
89'57  00- 
89''5936" 


90^00'37- 


(8)  Then  a  rhumb  line  to 
28=5204"  

(9)  Then  a  rhumb  line  to 
28'5310-  

(10)  Then  a  rhumb  line  to 
28^5452"  

(11)  Then  a  rfnumb  line  to 

28''54-52-  

(12)  Then  sn  arc  with  a  4,465 
meter  (4,683  yard)  radius 
centered  again  at  the  port 
PPC. 

(13)  To  the  point  of  starting. 
28'55'23"  

Dated:  April  6.  1994. 


J.F.  McGowan, 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc.  94-6837  Filed  4-12-94;  8:45  am] 
UUJNC  CODE  «»1fr-14-M 


33  CFR  Pan  165 

[COTP  Louisville  94-005] 
RtN211&-AA97 

Safety  Zone;  Ohio  River  Mile  468.5  to 
473.0 

AGENCY:  Coast  Guard.  EXDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Ohio 
River.  The  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  while  transiting  dowiibound  at 
night  during  high  water  conditions.  The 
regulation  will  restrict  commercial 
navigation  in  the  regulated  area  for  the 
safety  of  vessel  traffic  and  the  protection 
of  life  and  property  along  the  river. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  April  1, 1994,  at  6  p.m.  EST. 
It  will  terminate  at  6  p.m.  EST  on  April 
15,  1994,  unless  sooner  terminated  by 
the  Captain  of  the  Port  Louisiville. 
Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Phillip  Ison,  Operations  Officer, 
Captain  of  the  Port,  Louisville. 
Kentucky  at  (502)  582-5194. 
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SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafter  of  this  regulation  is  LT 
Phillip  Ison.  Project  Officer,  Marine 
Safety  Office,  Louisville,  Kentucky. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  In  effect,  this  regulation 
extends  an  existing  safety  zone  which 
will  terminate  at  6  p.m.  EST  on  April  1, 
1994.  Although  this  regulation 
continues  restrictions  which  have  been 
in  place  for  twenty-one  days,  following 
normal  rulemaking  procedures  would 
have  been  impracticable.  Specifically, 
the  high  water  periods  in  the  Cincinnati, 
Ohio  area  are  natural  events  which 
cannot  be  predicted  with  any  reasonable 
accuracy.  The  need  to  extend  the 
restrictions,  and  how  long  they  should 
be  kept  in  place,  could  not  have  been 
predicted  until  recently,  making  it  more 
practical  to  issue  a  new  regulation 
instead  of  extending  the  current  one.  As 
the  river  conditions  present  an 
immediate  hazard  to  navigation,  life, 
and  property,  the  Coast  Guard  deems  it 
to  be  in  the  public's  best  interest  to 
issue  a  regulation  now. 

Background  and  Puqiose 

The  situation  requiring  this  regulation 
is  high  water  in  the  Ohio  River  in  the 
vicinity  of  Cincinnati,  Ohio.  The  Ohio 
River  in  the  Cincinnati  area  is 
hazardous  to  transit  under  the  best  of 
conditions.  To  transit  the  area,  mariners 
must  navigate  through  several  sweeping 
turns  and  seven  bridges.  When  the 
water  level  in  the  Ohio  River  reaches  45 
feet,  on  the  Cincinnati  gage,  river 
currents  increase  and  become  very 
unpredictable,  making  it  difficult  for 
downbound  vessels  to  maintain 
steerageway.  During  hours  of  darkness 
the  background  lights  of  the  city  of 
Cincinnati  hamper  mariners'  ability  to 
maintain  sight  of  the  front  of  their  tow. 
The  regulation  is  intended  to  protect  the 
public  and  the  environment,  at  night 
during  periods  of  high  water,  firom  a 
potential  hazard  of  large  downbound 
tows  carrying  hazardous  material 
through  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  PoUcies  and 
Procedures  (44  FR  11040;  February  26. 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulator^'  Evaluation  is  unnecessary. 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  regulation 
does  not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Enviromnental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  required  to 
protect  the  public  and  the  environment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Records  and  recordkeeping 
requirements.  Security  measures. 
Vessels.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continue  to  read  as  follows: 

Authority:  33  U  S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1  05-1  (g).  6  04-1, 
6  04-6.  and  160.5. 

2.  A  temporary  §  165.T02-O18  is 
added,  to  read  as  follows: 

§165.T02-018    Safety  Zone:  Ohio  River. 

(a)  Location.  The  Ohio  River  between 
mile  468.5  and  mile  473.0  is  established 
as  a  safety  zone. 

(b)  Effective  Dates.  This  section 
becomes  effective  on  April  1,  1994,  at  6 
p.m.  EST.  It  will  terminate  at  6  p.m.  EST 
on  April  15,  1994,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville,  Kentucky. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  under  §  165.23  of 
this  part,  entry  into  the  described  zone 
by  all  downbound  vessels  towing 
cargoes  regulated  by  title  46  Code  of 
Federal  Regulations  subchapters  D  and 
O  with  a  tow  length  exceeding  600  feet 
excluding  the  tow  boat  is  prohibited 
from  one-half  hour  before  sunset  to  one- 
half  hour  after  sunri.se. 


Dated:  March  30,  1994. 
W.J.  Morani.  Jr.. 

Commander,  U.S.  Coast  Guard.  Captain  of 

the  Port.  Louisville.  Kentucky. 

[FR  Doc.  94-8835  Filed  4-12-94:  8:45  am] 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  75 

Drug-Free  Schools  and  Communities 
Act  Regional  Centers  Program 

AGENCY:  Department  of  Education. 
ACTION:  Waiver  of  a  rule. 


SUMMARY:  The  Department  waives  the 
rule  at  34  CFR  75.261  in  order  to  extend 
the  project  period  under  the  Drug-Free 
Schools  and  Communities  Act  (DFSCA) 
Regional  Centers  Program  from  48 
months  to  60  months.  This  action  will 
allow  services  under  this  program  to 
continue  uninterrupted,  and  will  resuh 
in  the  awarding  of  12-month 
continuation  awards  to  each  of  the  five 
existing  grantees,  using  fiscal  year  (FY) 
1994  funds. 

EFFECTIVE  DATE:  April  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  C.  Light.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-6439. 
Telephone:  (202)  260-2647.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Centers  Program  is  authorized 
by  sections  5111(a)(1)  and  5135  of  the 
DFSCA,  which  is  part  of  the  Elementary 
and  Secondary  Education  Act  (ESEA). 
Appropriations  for  the  Regional  Centers 
Program  were  authorized  through 
September  30,  1993  by  the  DFSCA. 
Section  414  of  the  General  Education 
Provisions  Act  (GEPA)  authorizes  an 
automatic  extension  of  the  DFSCA 
through  FY  1994  (September  30. 1994). 
The  Congress  is  considering 
reauthorization  of  the  DFSCA.  but  final 
action  on  the  reauthorization  is  not 
expected  until  late  in  FY  1994. 

In  FY  1990,  the  Department  awarded 
cooperative  agreements  for  five  Regional 
Centers  to  provide  training  and 
technical  assistance  services  in  drug 
education  and  prevention  to  State 
educational  agencies,  local  educational 
agencies,  and  institutions  of  higher 
education.  The  centers  were  each  given 
a  project  period  of  48  months,  based  on 
the  project  period  announced  in  the 
Friday,  September  15. 1989  Federal 
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Register.  Since  FY  1990.  these  centers 
have  been  maintained  through 
continuation  awards  in  three 
subsequent  fiscal  years  (FY  1991.  FY 
1992.  and  FY  1993).  Each  center  has 
received  approximately  S3  million  per 
year. 

Based  on  the  automatic  extension 
authorized  under  section  414  of  GEPA, 
projects  authorized  under  sections 
5111(a)(1)  and  5135  of  the  DFSCA  can 
be  funded  in  FY  1994  as  well.  Any 
funding  after  FY  1994  would  be 
dependent  on  future  Congressional 
action  with  no  guarantee  that  projects 
funded  under  the  current  autTkirization 
could  be  supported. 

If  a  new  competition  under  the 
existing  legislation  were  held  in  FY 
1994,  the  projects  could  only  be  funded 
for  a  limited  project  period  of  12 
months.  In  the  past,  it  has  taken  new 
centers  up  to  a  year  to  "start  up."  given 
the  scope  and  complexity  of  the  services 
they  provide  and  the  time  it  takes  to 
hire  qualified  staff  and  develop  plans 
and  relationships  that  are  responsive  to 
clients  in  their  regions.  The  Assistant 
.Secretary  believes  that  starting  new 
centers  in  FY  1994  for  only  12  months 
would  severely  disrupt  the  quality  and 
level  of  center  services.  Holding  a 
competition  in  FY  1994  would  impose 
considerable  costs  at  the  Federal  level 
without  a  guarantee  that  the  new  centers 
would  be  able  to  provide  the  technical 
assistance  necessary  to  school  districts, 
as  the  Department  moves  to  implement 
Goals  2000  and  the  new  ESEA. 

Therefore,  the  Assistant  Secretary*,  in 
the  best  interests  of  the  Federal 
Government,  extends  the  current 
projects  for  one  additional  year  with  the 
Federal  Government  bearing  the  cost. 
This  action  is  consistent  with  the 
President's  mandate  to  implement  cost- 
effective,  cost-saving  initiatives.  In  order 
to  make  these  cost  extensions,  the 
Assistant  Secretary  waives  the  rule  at  34 
CFR  75.261,  which  permits  extensions 
of  projects  only  at  no  cost  to  the  Federal 
Government.  In  consideration  of  the 
foregoing,  the  Assistant  Secretary 
waives  34  CFR  75.261  as  applied  to  the 
DFSCA  Regional  Centers  Program 
diuing  FY  1994. 

On  January  18,  1994  the  Assistant 
Secretary  published  a  notice  proposing 
this  waiver  in  the  Federal  Register  (59 
FR  2549). 

Public  Comment 

In  the  notice,  the  Assistant  Secretary 
invited  comments  on  the  proposed 
waiver.  Seven  parties  submitted 
comments  and  all  supported  the 
proposal  to  waive  the  rule  and  extend 
the  current  project  period  for  one 
additional  year.  The  Assistant  Secretary 


has  made  no  changes  in  the  waiver 
since  publication  of  the  proposed 
notice. 

Paperwork  Reduction  Act  of  1980 

This  waiver  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1980 
and  has  been  found  to  contain  no 
information  collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  hv  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance.  In  accordance  with  this 
order,  this  document  is  intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  proposing  this  waiver, 
the  Assistant  Secretary  requested 
comments  on  vvhethor  the  proposed 
waiver  would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States.  Based 
upon  the  response  to  the  proposed 
waiver  and  on  its  own  review,  the 
Department  has  determined  that  this 
waiver  does  not  require  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration.  Incorporation  by 
reference. 

(Catalog  of  Federal  Domestic  Assistance 
Nu-Tiber  B4.1B8.\  Regional  Centers  Program) 

Dated:  April  7.  1994 
Thomas  W.  Payzant. 
Assistant  Secretary.  Elemt-niary  and 
Secondary  Education. 
IFR  Doc.  94-6888  Filed  4-12-94;  8:45  ami 
BILUNG  COOE  «00(M>1-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Preparation  Requirements  for  Letter^ 
Size  ZIP-<4  and  Barcoded  Rate 
Mailings;  Correction 

AGENCV:  Postal  Service. 

ACTION:  Correction  to  final  regidations. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  March  14,  1994 
(59  FR  11886).  The  regulations  related 
to  requirements  for  the  preparation  of 
the  residual  portion  of  letter-size 
automation  rate  mailings, 
EFFECTIVE  DATE:  The  correction  is 
effective  June  12,  1994.  The  effective 
date  of  the  final  rule  published  on 
March  14, 1994  (59  FR  11886),  is 
delayed  to  June  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs, 
Lynn  Martin,  (202)  268-5176. 
SUPPLEMENTARY  INFORMATION:  On  March 
14.  1994.  the  Postal  Service  published  a 
final  rule  (59  FR  1 1886-1 189G)  that 
revised,  effective  May  8. 1994.  the 
standards  for  preparing  the  residual 
portion  of  second-  and  third-class  letter- 
size  automation  rate  mailings.  This  rule 
also  eliminated  an  existing  option  for 
preparing  the  residual  portion  of  First- 
Class  letter-size  automation  rate 
mailings  and  replaced  it  with  the  new 
options  that  will  be  required  for  second- 
and  third-class  letter-size  automation 
rate  mailings.  This  rule  also  made  tray 
labeling  changes  for  the  qualifying 
portion  of  letter-size  automation  rate 
mailings  to  accommodate  one  of  the 
new  residual  preparation  methods.  It 
contained  a  notice  under 
Supplementary  Information  that  a  tray 
label  change  was  made  to  AADC  trays 
prepared  under  DMM  M815  to  make 
them  consistent  with  other  trays; 
however  that  actual  rule  change  was 
inadvertently  omitted. 

Since  publishing  this  final  rule,  the 
Postal  Service  has  received  comments 
that  the  May  8  effective  date  did  not 
allow  adequate  time  for  the  process  of 
developing  presort  software  changes, 
testing  and  correcting  them,  distributing 
them  to  users,  and  allowing  users  time 
to  install  and  test  them.  Other 
commenters  have  requested  that  they  be 
able  to  use  the  software  as  soon  as  they 
have  it  ready  even  if  this  is  before  the 
mandatory  compliance  date. 
Accordingly,  to  accommodate  software 
vendors  and  mailers  that  need 
additional  time  to  implement  these  new 
requirements  properly,  the  Postal 
Service  is  changing  the  effective  date  of 
the  final  rule  to  June  12, 1994.  Those 
m.ailers  who  wish  to  begin  preparing 
mailings  in  accordance  with  the 
provisions  of  the  final  rule  before  such 
preparation  becomes  required  on  June 
12.  1994.  may  do  so,  at  their  option,  as 
soon  as  they  are  able. 

Since  puolishing  the  March  14. 1994. 
final  rule,  the  Postal  Service  also 
received  a  comment  that  although  the 
supplementary  information  indicated 
under  Labeling  Changes  that  "The 
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AADC  tray  label  for  two-tier  package- 
based  preparation  under  OMM  M815  is 
revised  to  change  the  position  of  the 
term  LTRS  on  the  second  line  so  that  it 
is  consistent  with  other  tray  labels,"  this 
change  was  not  set  forth  in  the  rule 
changes.  Accordingly,  the  appropriate 
change  to  DMM  M815  is  set  forth  in  this 
rule. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Service 
hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111.1), 

List  of  Sub}ects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows. 

Authority:  5  U.S.C.  S22(a);  39  U.S.C.  101. 
401.  403.  404.  3001-3011.  3201-3219.  3403- 
3406,3621,  5001. 

Module  M:  Mail  Preparation 

2.  Make  the  following  changes  to 
Domestic  Mail  Manual  {D\LM)  Module 

M. 


M815  Barcoded— Two-Tier  Package- 
Based  Mailings 


3.0    Tray  Preparation — Qualifying  Mail 


3.4     Line  2 

*         •         •         •        • 

c.  On  AADC  trays:  LTRS  AADC 
BARCODED. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  IDomestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-e848  Filed  4-12-^4;  8  45  am) 
BILUNG  CODE  771fr-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  16 

IFRL-4fi60-9] 

Privacy  Act  of  1974;  Exemptions 
AGENCY:  Environmental  Protecti<» 


Agency  {EPA). 
ACTKM:  Final  rule. 


SUMMARY:  Pursuant  to  subsection  (k)  of 
the  Privacy  Act  of  1974,  as  amended.  5 
U.S.C  552a(k),  EPA  hereby  amends  its 
regulations  at  40  CFR  part  16  to  exempt 
a  system  of  records  from  compliance 
with  certain  subsections  of  the  Act.  The 
EPA-30  system  of  records,  which  was 
previously  published  in  the  Federal 
Register  on  August  12, 1992  t57  FR 
36092).  is  called  "OIG  Hotline 
Allegation  System— EPA/OIG"  and  is 
maintained  by  the  EPA  OfGce  of 
Inspector  General  (OIG).  This 
amendment  is  made  to  maintain  the 
efficiency  and  integrity  of  OIG 
investigations,  audits,  or  referrals  that 
result  from  complaints  concerning  the 
possible  e.xi.stence  of  activities 
constituting  a  violation  of  law.  rules,  or 
regulations,  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  the 
public  health  or  safety. 

EPA  published  the  proposed  rule  in 
the  Federal  Register  on  November  22, 
1993  (58  FR  61638)  for  a  30-day 
comment  period.  No  comments  were 
received  from  the  public.  This  final  rule 
is  identical  to  the  proposed  rule. 
EFFECTIVE  DATE;  April  13.  1994. 
FOR  FURTHER  mFORMATJON  COWTACT:  John 
C.  Jones.  Assistant  Inspector  General  for 
Management.  Office  of  Inspector 
General  (2441).  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460.  Telephone: 
(202)  260-^912. 

SUPPLEMENTARY  INFORMATION:  On  July  2. 
1966,  EPA's  final  rule  exempting  several 
systems  of  records  from  compliance 
with  certain  subsections  of  the  Privacy 
Act  of  1974,  as  amended,  was  published 
in  the  Federal  Register  (51  FR  24145). 
EPA  claimed  a  specific  exemption  for 
four  systems  of  records  under  the 
authority  of  5  U.S.C.  552a{k)(2).  The 
exempted  systems  of  records  are 
identified  at  51  FR  24146  and  24148  and 
are  codified  at  40  CFR  16.14(a)(1). 

EPA  is  adding  a  system  of  records  to 
those  systems  of  records  for  which  a 
specific  exemption  under  5  U.S.C. 
552a(kK2)  has  already  been  claimed. 
The  EPA-30  system  of  records  is  called 
"OIG  Hotline  Allegation  System — EPA/ 
OIG."  A  notice  describing  that  system  of 
records  was  published  in  the  Federal 
Register  on  August  12. 1992  (57  FR 
36092). 

Under  the  Inspector  General  Act  ot 
1978,  as  amended,  5  U.S.C.  app..  EPA's 
Inspector  General  has  the  duty  to 
recommend  policies  for  and  to  conduct, 
supervise,  and  coordinate  activities  in 
EPA  and  between  EPA  and  other 
Federal,  State,  and  local  governmental 
agencies  with  respect  to:  (1)  The 
prevention  and  detection  of  fraud  in 


programs  and  operations  administered 
or  financed  by  EPA,  and  (2)  the 
identification  and  prosecution  of 
participants  in  such  fraud  In  addition, 
whenever  the  Inspector  General  has 
reasonable  grounds  to  believe  there  has 
been  a  violation  of  Federal  criminal  law. 
the  Inspector  General  must  report  the 
matter  expeditiously  to  the  Attorney 
General. 

The  OIG  Hotline  Allegation  Sysstem. 
which  is  operated  and  maintained  by 
the  OIG,  Office  of  Management,  Program 
Management  Division,  contains 
complaints  and  allegations  received 
from  employees  of  EPA,  employees  of 
other  Federal  agencies,  emplovoes  of 
State  and  local  agencies,  and  pri\  ate 
citizens  concerning  the  possible 
existence  of  fraud  relating  to  Agency 
programs  and  operations.  The  s>'stem 
has  been  created  in  major  part  to 
support  the  criminal  law  enforcement 
activities  assigned  by  the  bispector 
General  to  the  Assistant  Inspector 
General  for  Investigations. 

In  addition  to  its  principal  function 
f>ertaining  to  the  enforcement  of 
criminal  laws,  the  OIG  Hotline 
Allegation  System  contains  complaints 
and  allegations  received  from  various 
sources  concerning  the  possible 
existence  of  activities  constituting  a 
noncriminal  violation  of  law,  rules,  or 
regulations,  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  the 
public  health  or  safety.  Such  complaints 
and  allegations  are  referred  to 
investigators  or  auditors  in  the  OIG,  to 
other  components  of  EPA,  or  to  other 
Federal.  State,  or  local  governmental 
agencies,  as  aTDpropriate. 

Under  5  U.S  C.  552a(k)(2),  the  head  of 
any  agency-  may  promulgate  rules  to 
exempt  a  system  of  records  from  certain 
subsections  of  the  Privacy  Act  of  1974, 
as  amended,  if  the  system  of  records 
contains  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
5  U.S.C.  552a(jU2).  subject  to  certain 
restrictions. 

Accordingly,  EPA  is  promulgating 
this  rale  to  exempt  the  EPA-30  system 
of  records  to  the  extent  that  the  system 
of  records  contains  investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  v^nthin  the 
scope  of  5  U.S.C.  552a(jK2),  from  the 
following  subsections  of  the  Privacj-  Act 
of  1974,  as  amended,  as  permitted  by  5 
U.S.C  552a(kK2):  5  U.S.C  552a(c)(3). 
(d).  (e)(lj.  (e)(4)  (G).  (H),  and  (I),  and  (f). 

Reasons  for  exemptions:  EPA  is 
exempting  tiiis  system  of  records  from 
the  above  requirements  of  the  Privacy 
Act  of  1974.  as  amended,  to  accomplish 
the  law  enforcement  functions  of  the 
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OIG  (e.g.,  to  prevent  subjects  of 
investigations  from  frustrating  the 
investigatory  process  by  discovering  the 
scope  and  progress  of  an  investigation; 
to  prevent  the  disclosure  of  investigative 
techniques;  to  fulfill  commitments  made 
to  protect  confidentiality  of  sources;  to 
maintain  access  to  sources  of 
information;  and  to  avoid  endangering 
these  sources  and  law  enforcement 
personnel).  Additional  reasons  for 
exempting  this  system  of  records  are  set 
forth  in  EPA's  final  rule  pertaining  to 
Privacy  Act  exemptions  published  in 
the  Federal  Register  of  July  2,  1986  (51 
FR  24145). 

EPA  is  making  this  final  rule  effective 
upon  publication  in  the  Federal 
Register  to  ensure  that  sensitive 
information  in  the  EPA-30  system  of 
records  is  immediately  exempt  from 
disclosure  so  that  the  OIG  can 
accomplish  the  law  enforcement 
functions  described  above.  In 
accordance  with  5  U.S.C.  553(d)(3).  EPA 
believes  this  reason  constitutes  the 
required  "good  cause"  to  make  the  rale 
effective  immediately. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
sot  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866.  OMB  received  a  copy  of  the 
proposed  rule  during  the  public 
comment  period  and  provided  no 
comments  to  EPA. 


Paperwork  Reduction  Act 

This  rule  does  not  constitute  an 
information  collection  request  within 
the  meaning  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  Therefore,  this  rule  is  not  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980. 

Regulatory  Flexibility  Act 

Section  604(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  requires 
EPA  to  prepare  a  final  regulatory 
flexibility  analysis  in  connection  with 
any  rulemaking  for  which  EPA  must 
publish  a  general  notice  of  proposed 
rulemaking.  The  required  regulatory 
fiexibility  analysis  must  contain  a 
stateme.nt  of  the  need  for  the  rule,  a 
summary  of  the  issues  raised  by  public 
comments,  and  a  description  of 
alternatives  considered. 

Section  605(b)  of  the  Act,  however, 
provides  that  section  604  of  the  Act 
"shall  not  apply  to  any  proposed  or 
final  rule  if  the  head  of  the  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Pursuant  to 
section  605fb)  of  the  Regulatory 
Fle.xibility  Act,  5  U.S.C.  605(b),  EPA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  which  exempts  the  OIG 
Hotline  Allegation  System  from  certain 
subsections  of  the  Privacy  Act  of  1974, 
as  amended,  will  have  no  economic 
impact  on  any  businesses,  large  or 
small. 


List  of  Subjects  in  40  CFR  Part  16 

Environmental  protection.  Privacy. 
Dated:  April  1,  1994. 
Carol  M.  Browner, 

Administrator. 

Therefore,  40  CFR  part  16  is  amended 
as  follows: 

PART  16— {AMENDED] 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authorit>':  5  U.S.C.  552a. 

2.  Section  16.14  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§16.14    Specific  exemptions. 

(a)  Exemptions  under  5  U.S.C. 
552a(k)(2). — (1)  Systems  of  records 
affected. 

EPA-2  General  Personnel  Records — EPA. 

EPA-^  OIG  Criminal  Investigative  Index 
and  Files— EPA/OIG. 

EPA-5  OIG  Personnel  Security  Files — 
EPA/OIG. 


EPA-17  NEIC  Criminal  Investigative  Index 
and  Files— EPA/NEiaOa. 

EPA-30  OIG  Hotline  Allegation  System— 
EPA/OIG. 

•         •         •         *         • 

[FR  Doc.  94-8867  Filed  4-12-94;  8:45  ami 

BILUNQ  CODE  6S60-S0-P 


40  CFR  Part  180 
[OPP-30O300A;  FRL-4740-6] 
RIN  No.  2070-AB78 

Pentachloronitrobenzene;  Revocation 
of  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  revokes  the 
interifn  tolerance  for  residues  of  the 
fungicide  pentachloronitrobenzene 
(PCNB)  in  or  on  bananas  (40  CFR 
180.319).  EPA  is  taking  this  action 
because  there  is  no  registered  use  for 
PCNB  on  bananas,  and  this  use  is  not 
being  supported  for  reregistration. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  April  13, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300300A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St.,  SW..  Washington.  IX: 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  ntunber  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  Utterback,  Special  Review 
and  Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch.  Rm.  WF32K5, 
Crystal  Station  #1.  2800  Crystal  Drive, 
Arlington.  VA  22202,  Telephone:  703- 
308-8026. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  22, 1993 
(58  FR  49264).  EPA  issued  a  proposal  to 
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revoke  the  interim  tolerances 
established  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a.  for  residues  of 
the  fungicide  pentachlorouitrobenzene 
in  or  on  bananas  as  listed  in  40  CFR 
180.319. 

EPA  established  an  interim  tolerance 
for  PCNB  for  use  on  bananas  pending 
the  establishment  of  a  permanent 
tolerance.  However.  EPA  cannot 
establish  a  permanent  tolerance  for 
various  reasons  and  as  a  resuh  is 
rt-voking  the  interim  tolerance  in  40 
Cr  R  180.319  for  residues  of 
pentachlorcnitrobenzene  in  bananas. 
The  establishment  of  a  tolerance  under 
section  408  of  FFIX1\  requin^s  a  finding 
that  the  tolerance  will  protect  the  pubhc 
healtli.  EPA  does  not  have  adequate  data 
to  make  such  a  finding,  and  does  not 
expect  to  receive  such  data  because  the 
use  of  PCNB  on  bananas  is  not  being 
supported  for  reregistration.  Further, 
there  is  no  registered  use  of  PCNB  on 
bananas,  and  there  is  no  evidence  that 
it  has  been  registered  for  this  use  in  the 
U.S.  for  many  years.  A  tolerance  is 
generally  not  necessary  for  a  pesticide 
which  is  not  registered  for  the  particular 
food  use. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  prnp<jsed 
rule. 

The  data  submitttd  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  revocation  of  the 
interim  tolerance  for  bananas  in  40  CFR 
180.319  is  appropriate  and  that  it  will 
protect  the  public  health.  Therefore,  the 
revocation  is  established  as  set  forth 
below. 

Any  person  advnrsely  affected  b\  this 
regulat:on  revoking  the  interim 
tolerance  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  fde  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
rtJgulation  deemed  objectionable  and  tha 
grounds  for  the  objections  {40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issuc(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  each  such  issue,  and  a  summary  of 
any  evidence  relied  upon  by  the 
objector  (40  CFR  178.27).  A  request  for 
a  hearing  will  be  granted  if  the 


Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993).  die  Agency  must 
determine  whether  the  regulatory  action 
is  'significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order,  i.e..  Regulatory  Impact  Analysis. 
review  by  t!ie  Office  of  Management  and 
Budget  (ONJi-.).  Under  section  3(f).  the 
order  defines    significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  'economically  significant"): 
(2)  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

List  of  Subjects  in  40  CFR  Part  IBO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  com.modities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 

requirements 

D.itpd:  April  1,  1<N4 

Lynn  R.  Goldman. 

Assistant  A dminhtmtnrfor Pre\ention. 
Pesticidfi  and  Toxic  Substunces. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  re.ed  as  follows: 

Authority;  21  U.S.C.  346a  and  371. 

§180.319    {Amended] 

2.  Section  180.319  Interim  tolerances 
is  amended  in  the  table  therein  by 


amending  the  entry 

"Pentachioronitrobenzene"  by  removing 
from  the  list  of  raw  agricultual 
commodities  the  entry  'Bananas.". 

iFR  Doc.  94-8731  Filed  4-12-94;  8.4i  am) 
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40  CFR  Parti  80 

[PP  5F3251/R204fi;  Fm.-4767-q 
RIN  2070-ABT8 

Pesticide  Tolerance  for  Aluminum  Trig 
(O-Ethyiphosphonate) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule 


SUMMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  fungicide 
fosetyl-Al.  aluminum  tris(0 
ethylphosphonate),  in  or  on  dried  hops 
at  45  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  of  residue  of  the 
fungicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by 
Rhone-Poulenc  Ag  Co. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  April  13.  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  IPP  5F3251/ 
R2048].  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  S\V.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  contra! 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  )efferson  Davis  Hwy.,  Arlington. 
V.'\  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
350277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  CvTithia  Giles-Parker.  Product 
Manager  (PMj  22.  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  229,  CM  #2,  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202. 
(703)-305-5540. 

SUPPt-EVENTARY  INFORMATION:  In  the 
Federal  Register  of  February  9.  19y4  (59 
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FR  5972),  EPA  issued  a  proposed  rule 
that  pursuant  to  petitions  by  Rhone- 
Poulenc  Ag  Co.,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  EPA  proposed  to 
establish  under  sections  408  and  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a  and  348)  a  tolerance 
for  residues  of  the  fungicide  fosetyl-Al, 
aluminum  tris(O-ethylphosphonate),  in 
or  on  dried  hops  at  45  ppm. 

One  comment  from  tne  Embassy  of 
the  Federal  RepubHc  of  Germany  was 
received  in  response  to  the  proposed 
rule  to  establish  a  tolerance  of  45  ppm 
for  fosetyl-Al  in  dried  hops.  The 
German  Embassy  strongly  supports  the 
reclassification  of  dried  hops  as  a  raw 
agricultural  commodity.  They  also 
support  establishing  a  tolerance  for 
fosetyl-Al  in  dried  hops  at  45  ppm. 
However,  the  Embassy  states  that  a 
maximum  tolerance  of  100  ppm  in  dried 
hops  is  appropriate  based  on  residue 
data  available  from  the  United 
Kingdom,  Belgium,  France,  and 
Germany.  The  commenter  also  stated, 
however,  that  support  for  a  higher 
tolerance  should  not  delay  issuance  of 
the  45-ppm  tolerance  as  proposed. 
No  Codex,  Canadian,  or  Mexican 
tolerances  have  been  estabhshed  for 
fosetyl-Al  in  dried  hops.  The  45-ppm 
level  is  based  on  residue  studies 
submitted  by  Rhone-Poulenc  Ag  Co.  that 
were  conducted  in  the  United  States 
and  represent  U.S.  hop-growing 
practices  and  U.S.  techniques  for 
control  of  plant  diseases.  EPA  will 
establish  the  maximum  tolerance  for 
fosetyl-Al  residues  at  45  ppm  based  on 
this  U.S.  data.  However,  any  interested 
party,  including  the  German  Embassy, 
may  petition  the  Agency  to  increase  this 
tolerance.  After  review  of  supporting 
data,  if  the  tolerance  protects  the  public 
health,  EPA  would  establish  the  higher 
tolerance,  if  appropriate. 

There  were  no  requests  for  referral  to 
an  advisory  committee  received  in 
response  to  the  proposed  rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  related  material  have 
been  evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  thf'  Hearing  Clerk  should  be 


submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1154,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Envirorunental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  1.  1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART1 8&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.415,  by  amending 
paragraph  (a)  in  the  table  therein  by 
alphabetically  inserting  the  raw 
agricultural  commodity  dried  hops,  to 
read  as  follows: 

§180.415    Aluminum  tris(0- 
ethylphosphonate);  tolerances  for  residues. 

(a)*     •     * 


Commodity 


Parts  per 
million 


Hops,  dried 


45 


JMI 
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40  CFR  Part  721 
[OPPTS-50583G;  FRL-474&-2] 

Phosphorytated  Oxoheteromonocycle 
Polyoxyethyiene  Alkyl  Ether; 
Phosphorytated  Caprolactone,  Alkyl 
Oxoheteromonocycle  and  Polyalkytene 
Polyol  Alkyl  Ether;  Revocation  of 
Significant  New  Use  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
now  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
phosphorylated  o.xoheteromonocycle 
polyoxyethyiene  alkyl  ether  and 
phosphorylated  caprolactone,  alkyl 
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oxoheteromonocycle  and  polyalkene 
polyol  alkyl  ether,  based  on  receipt  of 
new  data.  The  data  indicate  that  the 
substances  will  not  present  an 
unreasonable  risk  to  health. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  May  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St..  S\V., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  9,  1990  (55 
FR  32406),  EPA  issued  two  SNURs 
establishing  significant  new  uses  for 
phosphorylated  oxoheteromonocycle 
polyoxyethylene  alkyl  ether  (P-89-836) 
and  phosphor>'lated  caprolactone,  alkyl 
oxoheteromonocycle  and  polyalkylene 
polyol  alkyl  ether  (P-89-837).  Because 
of  additional  data  EPA  has  received  for 
these  substances,  EPA  is  revoking  the 
SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  these  substances  in  the 
Federal  Register  of  September  29.  1993 
(58  FR  50895).  The  background  and 
reasons  for  the  revocation  of  the  SNURs 
are  set  forth  in  the  preamble  to  the 
proposed  revocation.  The  Agency 
received  no  public  comment  concerning 
the  proposed  revocation.  As  a  result 
EPA  is  revoking  the  SNUR. 

II.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSC^ 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substances, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substances.  The  basis  for  such  findings 
is  referenced  in  Unit  I.  of  this  preamble. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substances 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substances.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substances  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5{e)  consent  order. 


The  revocation  of  SNUR  provisions  for 
the  substances  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above.  EPA  is  revoking 
SNUR  provisions  for  these  chemical 
substances.  When  this  revocation 
becomes  final.  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  these 
substances.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 

III.  Rulemaking  Record 

The  record  for  the  rules  which  EPA  is 
revoking  was  established  at  OPPTS- 
50583  (P-89-836  and  P-89-837).  This 
record  includes  information  considered 
by  the  Agency  in  developing  these  rules 
and  includes  the  test  data  that  formed 
the  basis  for  this  revocation. 

IV.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore.  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866.  the  Regulatorj- 
Flexibility  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  April  7,  1994. 
Victor  J.  Kimin, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

§721.2000  [Removed] 

2.  By  removing  §  721.2000. 
§721.3540    [Removed] 

3.  By  removing  §  721.3540. 
IFR  Doc.  94-8878  Filed  4-12-94;  8:45  am] 
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40  CFR  Part  721 
[OPPTS-60592G;  FRL-4746-1J 

Hydrogenated  Arylated  Polydecene; 
Revocation  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
hydrogenated  arylated  polydecene 
based  on  receipt  of  new  data.  The  data 
indicate  that  the  substance  will  not 
present  an  unreasonable  risk  to  health. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  May  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington.  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  13, 1991  (56 
FR  40204),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
hydrogenated  ar>lated  polydecene  (P- 
90-1454).  Because  of  additional  data 
EPA  has  received  for  this  substance. 
EPA  is  revoking  this  SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  September  22. 1993 
(58  FR  49271).  The  background  and 
reasons  for  the  revocation  of  the  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  revocation.  The  Agency 
received  no  public  comment  concerning 
the  proposed  revocation.  As  a  result 
EPA  is  revoking  this  SNUR. 

II.  Rationale  for  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation.  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  make  a  reasoned  evaluation 
of  the  risks  posed  by  the  substance  to 
human  health.  The  basis  for  such 
findings  is  referenced  in  Unit  I.  of  this 
preamble.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated. 
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EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficieat  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
the  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above,  EPA  is  revoking 
SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
50592  (P-90-1454).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  rule. 

rv.  Regulatory  Assessment 
Requirements 

EPA  is  revokiiig  the  requircmer.ts  of 
this  rule.  Any  costs  or  burdens 
associated  v\-ilh  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12856,  the  Regulatory 
Flexibihty  Act  (5  U.S  C.  605p)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

List  of  Subjects  in  40  CFR  Par*  721 

Environmental  protection.  Chemicals, 
Hazardous  materitils,  Recordkeepir.g 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  April  7.  1994. 
Victor  ).  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PAFTT  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2625(c). 

721.6480    [Removedl 

2.  By  removing  §  721.6480. 

[FR  Doc.  94-8879  Filed  4-12-94.  8:45  ami 
BILUNG  CODE  tStO-fO-* 


40  CFR  Part  721 

[OPPTS-50592F;  FRL-4745-9I 

Benzenepropanoic  Acid,  3-(2ff 
Benzotriazot-2-yl)-5-<1 .1- 
dimettiytethyl)-4-hydroxy-,  C(7-9h 
Branched  and  Linear  Alkyl  Esters; 
Revocation  of  a  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  To>uc 
Substances  Control  Act  (TSCA)  for 
benzenepropanoic  acid,  3-(2H- 
benzotriazol-2-yl)-5-(l.l-dimethyleLhyl)- 
4-hydroxy-,  C(7-9)-braiiched  and  linear 
aikyi  esters  based  on  receipt  of  new 
data.  The  data  indicate  that  the 
substance  will  not  present  an 
unreasonable  risk  to  health. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  May  13,  1994. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Susan  B.  Hazen,  thrector. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  rNFORMATlCN:  In  the 
Federal  Register  of  August  13.  1991  (56 
FR  40204).  EPA  issued  a  SNUR 
establishing  signillcant  new  uses  for 
benzenepropanoicacid,  3-(2H-  , 
benzctriazol-2-yl)-5-(l,l-dimethyiethyl)- 
4  -hydroxy-.  C(7-9)-branchf'd  and  linear 
alkyl  esters  (P-90-1635).  Because  of 
additional  data  EPA  has  received  for 
this  substance,  EPA  is  revokinq  this 
SNUR. 

L  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  September  29, 1993 
(58  FR  50896).  The  background  and 
reasons  for  the  revocation  of  the  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  revocation.  The  Agency 
received  no  pubUc  comment  concerning 
the  proposed  revocation.  As  a  result 
EPA  is  revoking  this  SNUR. 

II.  Rationale  for  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  imder  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 


and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  Bndings  is 
referenced  in  Unit  1.  of  this  preamble. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above,  EPA  is  revoking 
SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 


III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
505S2  (P-90-1635).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  revocation. 

rv.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  v\dll  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  April  7. 1994. 

Victor  J.  Kimai, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  SubstaiKes. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 
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PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 

2625(c). 

721.1600    [Removed] 

2.  By  removing  §  721.1600. 

IFR  Doc.  94-8881  Filed  4-12-94;  8:45  ami 
BILLING  CODE  6560-60-F 


40  CFR  Part  721 
[OPPTS-50582K;  FRL-4746-3] 

2,5-Dimercapto-l  ,3,4-Thiacllazole,  Alkyl 
Polycarboxylate;  Revocation  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for2,5-dimercapto-1.3,4-thiadiazole, 
alkyl  polycarboxylate  based  on  receipt 
of  new  data.  The  data  indicate  that  the 
substance  will  not  present  an 
unreasonable  risk  to  health. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  May  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15,  1990  (55 
FR  33296),  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  2.5- 
dimercapto-l,3,4-thiadiazole,  alkyl 
polycarboxylate  (P-88-1460).  Because 
of  additional  data  EPA  has  received  for 
this  substance,  EPA  is  revoking  this 
SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  September  15,  1993 
(58  FR  48346).  The  background  and 
reasons  for  the  revocation  of  the  SNUR 
are  set  forth  in  the  preamble  to  the 
proposed  revocation.  The  Agency 
received  no  public  comment  concerning 
the  proposed  revocation.  As  a  result 
EPA  is  revoking  this  SNUR. 

II.  Rationale  for  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 


concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substance.  The  basis  for  such  findmgs  is 
referenced  in  Unit  I.  of  this  preamble. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNLT^  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  for  the  substance 
and  determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
this  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above,  EP.\  is  revoking 
SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OPPTS-50582  (P-88-1460).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and 
includes  the  test  data  that  form  the  basis 
for  this  rule. 

rv.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
requirements  of  this  rule.  Any  costs  or 
burdens  associated  with  this  rule  will  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866,  the  Regulatory- 
Flexibility  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 


Dated:  April  7.  1994. 
Victor  J.  Kimm, 

Acting  Assislant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 

2625(c). 

§721.2460    [Removed] 

2.  By  removing  §721.2460. 

IFR  Doc.  94-8877  Filed  4-12-94:  8:45  am) 
BILLING  CODE  e560-60-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  940254-4104;  I.D.  012894A] 

RIN  0648-AF95 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
allocate  annually  the  U.S.  Pacific 
whiting  harvest  guideline  or  quota,  in 
1994  through  1996,  between  fishing 
vessels  that  either  catch  and  process  at 
sea  or  catch  and  deliver  to  at-sea 
processors,  and  fishing  vessels  that 
deliver  to  processors  located  on  shore. 
In  each  of  the  3  years,  after  60  percent 
of  the  annual  harvest  guideline  (or 
quota)  for  whiting  is  taken,  further  at- 
sea  processing  in  the  exclusive 
economic  zone  (EEZ)  will  be  prohibited. 
The  remaining  40  percent  (104.000 
metric  tons  (mt)  in  1994)  will  be 
reserved  initially  for  fishing  vessels  that 
deliver  to  shore-based  processors.  On  or 
about  August  15,  any  amount  of  the 
harvest  guideline  (including  any  part  of 
the  40  percent  initially  held  in  reserve) 
that  is  determined  by  the  Director, 
Northwest  Region.  NMFS,  not  to  be 
needed  by  the  shoreside  sector  during 
the  remainder  of  the  year  will  be  made 
available  to  the  at-sea  processing  sector. 
This  action  is  intended  to  promote  the 
goals  and  objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  by  equitably  sharing  the  harvest 
guideline  between  shore-based  and  at- 
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sea  processors,  by  contributing  to  the 
economies  of  coastal  communities  by 
providing  reasonable  opportunity  for 
shoreside  processing  of  the  whiting 
harvest  guideline,  and  by  promoting 
stability  in  the  West  Coast  fishing 
industry  by  diverting  effort  from  other 
fully  utilized  fisheries. 
EFFECTIVE  DATES:  April  8, 1994  through 
December  31. 1996. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  can  be 
obtained  from  the  Pacific  Fishery 
Management  Council.  2000  S\V  First 
Avenue,  suite  420,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140.  . 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  NMFS 
issues  this  final  rule  to  implement  a 
recommendation  from  the  Pacific 
Fishery  Management  Council  (Council) 
for  a  3-year  framework  to  allocate  the 
annual  Pacific  whiting  harvest  guideline 
or  quota  between  the  shoreside  and  at- 
sea  industry  sectors.  The  background, 
problem,  and  Council  recommendation 
were  fully  described  in  the  notice  of 
proposed  rulemaking  for  this  action  (58 
FR  8896,  February  24, 1994).  Public 
comments  were  requested  through 
March  21, 1994.  Eleven  letters  were 
received  and  are  addressed  later  in  the 
preamble  to  this  final  rule.  The 
comments  resulted  in  no  change  to  the 
regulatory  te.xt  of  the  proposed  rule. 

In  summary,  the  problems  the  Council 
identified  and  is  seeking  to  solve  are: 
Too  much  fishing  and  processing 
capacity  and  not  enough  fish, 
inequitable  distribution  of  economic 
benefits  among  the  competing  sectors, 
and  regulatory  instability  that  has 
prevented  the  industry  from  making 
timely  business  decisions. 

To  resolve  these  problems,  the 
Council  identified  the  following 
priorities:  (1)  Ensiue  that  the  shore- 
based  sector  has  reasonable  opportunity 
to  participate;  (2)  foster  stability  of  the 
shore-based  processing  sector  by 
providing  replacement  revenues  for 
other  faltering  fisheries;  (3)  help 
stabilize  faltering  rural  coastal 
economies  by  providing  fishi.ng, 
processing,  and  supporting  industry 
revenues  to  replace  income  declines  in 
other  industries;  (4)  achieve  maximum 
not  benefit  to  the  Nation  by  putting 
economic  benefits  directly  into  coastal 
communities  and  distributing  incoir.e 
impacts/benefits  along  traditional 
geographic  paths;  (5)  spread  the  fishery 
over  time  and  area,  reducing  potential 
pulse  fishery  impacts  on  whiting, 
salmon,  and  rockfish  stocks,  (6)  prevent 
effort  shift  to  other  species;  (7)  address 


management  of  the  entire  groundfish 
resource  rather  than  piecemeal;  (8) 
contribute  to  increased  long-term 
product  yield  and  emplo^Tnent 
opportunities  by  spreading  harvest  over 
a  longer  season;  and  (9)  discourage 
additional  capital  investment  in 
harvesting  or  processing  facilities. 

The  Council  convened  an  ad  hoc 
industry  subcommittee  in  July  1993  in 
Portland,  Oregon,  to  develop  an 
allocation  option  that  would  be 
acceptable  to  all  sectors.  The 
subcommittee  included  a  representative 
from  each  major  sector  in  the  whiting 
industry:  Catcher  vessels  delivering  at- 
sea,  sihoreside,  and  "at-large";  shoreside 
processors;  catcher/processors:  and 
mothership  processors.  The  ad  hoc 
committee,  after  considering  a  number 
of  alternatives,  successfully  negotiated  a 
3-year  agreement  that  was  acceptable  to 
all  participants,  and  subsequently  was 
adopted  by  the  Council  and 
recommended  to  NMFS. 

The  Council  recommended  that  the 
first  60  percent  of  the  annual  whiting 
harvest  guideline  be  available  to  all 
vessels  in  open  competition  with  the 
remaining  40  p)ercent  reserved  initially 
for  shore-based  activities.  The  Council 
recommended  that  after  60  percent  has 
been  harvested,  no  further  at-sea 
processing  be  allowed  for  the  remainder 
of  the  year  or  until  August  15,  when  an 
additional  portion  of  the  harvest 
guideline  would  be  made  available 
pursuant  to  a  NMFS  assessment  of  how 
much  of  the  harvest  guideline  will  be 
utilized  by  shore-based  processors 
during  the  remainder  of  the  year.  Any 
surplus  to  shore-based  needs  would  be 
made  available  to  all  permitted  vessels 
on  or  as  soon  as  practicable  after  August 
15.  The  Council  recommended  that  the 
allocation  scheme  remain  in  effect  for  3 
years,  1994-1996.  Any  Pacific  whiting 
harvested  or  processed  in  state  ocean 
waters  (0-3  nautical  miles  offshore)  will 
be  counted  toward  the  EEZ  limits. 

Additional  Releases 

In  the  preamble  to  the  proposed  rule, 
comir.ent s  were  requested  reg.arding  the 
advisability  of  a  second  release  of 
whiting  after  August  15  if  necessary  to 
ensure  full  utilization  of  the  resource. 
The  only  corriments  relevant  to  the 
release  date  preferred  a  single  release  on 
October  15  rather  than  August  15  (see 
comment  6  belcw).  A  single  release  has 
been  preferred  by  the  industry  in  the 
past  because  of  the  confusion  and 
logistical  difficulties  associated  with 
multiple  openings.  N^IFS  agrees  with 
the  industry  in  preferring  a  single 
release,  but  recognizes  that  making 
accurate  projections  of  shore-based 
needs  is  difficult.  If  it  becomes  obvious, 


after  August  15,  that  shore-based  needs 
have  been  substantially  over-estimated, 
NMFS  may  release  whiting  at  a  later 
date,  but  only  after  consultation  with 
the  Council  and  only  to  ensure  full 
utilization  of  the  resource.  The 
regulatory  text  at  §663.23(b)(4)(ii). 
which  authorizes  the  release  of  whiting 
as  soon  as  practicable  after  August  15, 
has  been  revised  to  authorize  additional 
reserve  releases. 

Comments  and  Responses 

The  comments  in  11  letters  received 
during  the  public  comment  period 
ending  March  21,  1994,  are  summarized 
below.  Three  letters  opposed  all  or  part 
of  the  proposed  rule,  and  eight 
supported  it. 

Comments  Opposing  the  Proposed  Rule 

Comment  1:  The  allocation  is  not 
equitable — the  benefits  and  burdens 
must  be  shared  fairly.  The  shoreside 
reserve  of  40  percent  (104,000  ml  in 
1994)  is  too  high,  particularly  since  the 
shore-based  industry  has  processed  only 
about  half  this  amount  in  its  highest 
year.  One  commenter  preferred  a 
shoreside  reserve  of  35  percent.  Another 
preferred  allocations  to  be  based  on 
actual,  demonstrated  performance. 

Response:  The  Council's 
recommendation  is  a  negotiated 
compromise  that  enables  two  sectors 
with  differing  operating  needs  to  co- 
exist. The  Council's  industry 
subcommittee  agreed  to  the  use  of  a 
percentage  allocation  that  benefits  each 
sector  when  the  harvest  guideline  is 
high  cmd  bujdens  each  sector  when  it  is 
low.  In  the  preamble  to  the  proposed 
rule,  N'MFS  agreed  that  the  benefit  of  an 
increased  harvest  guideline,  as  occurs  in 
1994,  should  be  equitably  shared 
between  the  at-sea  and  shore-based 
sectors,  particularly  since  it  is  not 
expected  to  result  in  increased 
capitalization  of  either  sector.  The 
relatively  high  harvest  guideline  in  1994 
results  in  the  shore-based  reserve  for 
that  year  being  higher  than  previous 
catch  levels.  If  the  entire  reserve  is  not 
needed  by  the  shoreside  sector,  the 
surplus  will  be  released,  increasing  the 
amount  available  for  processing  at  sea. 

The  percentage  level  of  the  shoreside 
reserve  was  debated  at  great  length 
within  the  industry  subconimittee.  A 
35-percent  level  was  considered,  but 
was  not  supported  by  the  subcommittee. 
N'MFS  believes  the  40- percent  level 
recommended  by  the  Council  is 
reasonable. 

Comment  2:  The  proposed  rule  fails  to 
consider  that,  in  the  past,  shoreside 
performance  has  fallen  short  of  its 
preseason  processing  estimates. 
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Response:  Tins  final  rule  sets  the 
shore-based  reserve  at  40  percent,  and  is 
not  dependent  on  an  annual  preseason 
processing  estimate.  Whiting  surplus  to 
shoreside  needs  will  be  made  available 
for  at'Sea  processing  to  assure  that  the 
resource  is  fully  utilized.  If  the  harvest 
guideline  declines,  the  shoreside  reserve 
may  be  more  in  line  with  past 
performance  levels. 

Comment  3:  The  statement  in  the 
preamble  to  the  proposed  rule  that  each 
sector  has  the  capacity  to  take  a 
substantial  portion,  if  not  all,  of  the 
harvest  guideline  is  inconsistent  with 
the  statement  in  the  preamble  to  the 
proposed  rule  that  the  shore-based 
sector  will  have  the  opportunity  to  take 
more  than  double  its  historical  catch. 

Response:  The  statements  in  the 
proposed  rule  preamble  are  not 
inconsistent.  They  acknowledge  that  the 
historical  shoreside  catch  has  not 
reached  what  is  believed  to  be  e.xisting 
shoreside  capacity.  As  e.xplained  in  the 
response  to  comment  1,  the  1994 
shoreside  reserve  is  higher  than  past 
performance  in  part  due  to  the  large 
increase  in  the  whiting  harvest 
guideline  and  the  application  of  a  fixed 
percentage  to  that  har\'est  guideline. 

Comment  4:  The  analysis 
accompanying  the  rule  assumes  that  the 
at-sea  fleet  is  not  a  participant  in  the 
fishery. 

Response:  NMFS  disagrees.  The  EA,' 
RIR  contains  substantial  information 
regarding  recent  operations  by  the  at-soa 
processing  fleet.  However,  the  level  of 
participation  by  that  fleet  under  the 
limited  entry  program,  which  was 
implemented  on  January  1,  1994,  and 
under  various  allocation  options,  still  is 
not  known  with  certainty.  The  limited 
entry  fishery  established  a  window 
period  and  certain  requirements  that 
must  be  met  for  a  vessel  to  receive  an 
initial  limited  entry  permit.  Most,  if  not 
all,  catcher/processors  did  not  meet  the 
qualifications.  They  are  treated  the  same 
as  other  non-qualifying  vessels  that 
operated  in  the  groundfish  fishery  after 
the  window  period.  The  number  and 
types  of  vessels  that  would  attempt  to 
acquire  limited  entry  permits  were 
unknown  at  the  time  the  analytical 
documents  were  prepared.  However, 
reasonable  assumptions  were  made  and 
catcher/processor  peu^icipation  was 
considered. 

Comment  5:  The  commenter 
disagreed  with  the  statement  that  "the 
Council  is  concerned  about  the  impacts 
on  traditional  fishermen  and  the  rural 
coastal  communities  where  they  reside, 
focusing  on  those  displaced  by 
Americanization  of  joint  venture 
fisheries." 


Response:  This  statement  in  the 
proposed  rule  reflects  the  Council's 
position  as  it  appears  in  the  EA/RIR. 
NMFS  acknowledges  that 
Americanization  of  the  whiting  fishery, 
as  contemplated  imder  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  provided 
additional  employment  in  the  domestic 
processing  sector.  It  also  resulted  in 
displacement  of  those  whiting  catcher 
vessels  that  had  delivered  to  foreign 
processing  vessels  but  could  not  find 
alternative  domestic  markets. 

Comment  6.  Two  commenters,  one 
representing  the  majority  of  at-sea 
processing  vessels,  stated  that  any 
release  of  surplus  shoreside  reserve 
should  not  be  made  until  October  15. 
after  the  end  of  the  pollock  "B"  season 
in  Alaska. 

Response:  NMFS  has  not  changed  the 
August  15  release  date  that  was  part  of 
the  negotiated  agreement  by  the 
industry  subcommittee  and 
recommended  by  the  Council.  This  date 
was  selected  because  it  provided  an 
equal  opportunity  for  participation  by 
vessels  in  the  at-sea  processing  fleet, 
particularly  smaller  catcher  vessels 
delivering  to  motherships,  to  operate 
before  weather  deteriorates  or  whiting 
migrate  north  to  Canadian  waters.  A 
later  release  could  disproportionately 
benefit  catcher/processors  that  are  larger 
and  more  capable  of  fishing  successfully 
in  rough  weather.  With  an  August  15 
release,  both  mothership  and  catcher/ 
proc(;ssor  operations  would  have  an 
opportunity  to  participate,  but  may  have 
to  choose  between  the  pollock  "B" 
season  or  the  whiting  fishery.  Willi 
some  vessels  choosing  to  fish  in  Alaska, 
effort  in  the  whiting  fishery  in  August 
would  be  lower  than  in  the  spring, 
which,  given  the  lower  amount  of 
whiting  that  may  be  available,  would 
support  an  orderly  fishery. 

Comments  Supporting  the  Proposed 
Rule:  Eight  letters  from  the  shore-based 
fishing  and  processing  sector  were 
received  in  favor  of  the  proposed  rule. 
The  letters  supported  the  negotiated 
agreement  that  recognizes  the 
differences  in  shore-based  and  at-sea 
operations,  allows  each  sector  to  operate 
at  its  maximum  efficiency  levels,  and 
provides  increased  stability  to  coastal 
communities  and  the  fishing  industry.  A 
comment  also  was  received  from  an 
organization  representing  at-sea 
processors  that  supported  the  40- 
percent  reserve  for  the  shore-based 
sector.  However,  as  summarized  above, 
this  organization  did  not  agree  with  the 
release  date  or  with  some  of  the 
statements  in  the  proposed  rule. 
Response:  None  required. 


Clarification 

This  final  rule  also  revises  an 
incorrect  cross-reference  at  §  663.7. 
which  should  read  §663.23(bK4)(iv). 
This  revision  was  stated  correctly  in  the 
regulatory  text  of  the  proposed  rule,  but 
incorrectly  in  the  preamble. 

Classification 

This  final  rule  has  been  determined  to 
be  "not  significant"  for  purposes  of 
Executive  Order  12866. 

This  final  rule  is  published  under  the 
authority  of  the  Magnuson  Act,  16 
U.S.C.  1801  et  seq.  The  Assistant 
Administrator  for  Fisheries,  NOA.\ 
(AA).  has  determined  that  it  is  necessary 
for  management  of  the  Pacific  C.>a.st 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  AA  finds  good  cause  under 
section  553(d)(3)  of  the  Administrative 
Procedure  Act  to  make  this  rule 
effective  upon  filing  at  the  Office  of  the 
Federal  Register.  If  this  rule  is  not 
effective  on  April  15,  1994,  the  date  that 
the  at-sea  processing  fieet  may  begin 
operations,  or  shortly  thereafter, 
preemption  of  the  shoreside  processing 
sector  by  the  at-sea  sector  would  be  a 
real  possibility.  Therefore,  delaying  the 
effective  date  of  this  rule  for  3o'days  is 
contrary  to  the  public  interest. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing.  Reporting  and 
r»-cordkeeping  requirements. 

Dated:  April  8.  1994 

Rolland  A.  Schniitten. 

A':sistnnt  Administrator  for  Fishcrifs. 
National  Marinp  Fisheries  Ser\-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U  S  C.  1801  et  seq 

§663.7    [Amended] 

2.  In  §663.7,  paragraph  (o).  reference 
to  "§663.23(l))(v)"  is  revised  lo  read 
"«5  663.23(b)(4)(iv)". 

3.  In  §663.23.  paragraph  (b)(4)  is 
added  to  read  as  follows: 

§663.23    Catch  restrictions. 
•        *        •        *        • 

(b)*    *   * 

(4)  Pacific  whiting — allocation  The 
following  provisions  apply  1994 
through  1996 — 

(i)  The  shoreside  resenv.  When  60 
percent  of  the  annual  harvest  guideline 


I 

17494      Federal  Register  /  Vol.  59,  No.  71  /  Wednesday,  April  13.  1994  /  Rules  and  Regulations 


for  Pacific  whiting  has  been  or  is 
projected  to  be  taken,  further  at-sea 
processing  of  Pacific  whiting  will  be 
prohibited  pursuant  to  paragraph 
(b)(4)(iv)  of  this  section.  The  remaining 
40  percent  of  the  harvest  guideline  is 
reserved  for  har\'est  by  vessels 
delivering  to  shoreside  processors. 

(ii)  Release  of  the  rpserve.  That 
portion  of  the  annual  harvest  guideline 
that  the  Regional  Direi^tor  determines 
will  not  be  used  by  shc-'side  processors 
by  the  end  of  that  fishing  year  shall  be 
made  available  for  harv's-it  by  all  fishing 
vessels,  regardless  of  wheiu  they 
deliver,  on  August  15  or  as  soon  as 
practicable  thereafter  VMFS  may  again 
release  whiting  at  a  l.^'er  date  if  it 
becomes  obvious,  after  August  15,  that 
shore-based  needs  have  been 
substantially  over-estimated,  but  only 
after  consultation  with  the  Council  and 


only  to  insure  full  utilization  of  the 
resource. 

(iii)  Estimates.  Estimates  of  the 
amount  of  Pacific  whiting  harvested 
will  be  based  on  actual  anounts 
harvested,  projections  of  amounts  that 
will  be  ban  ested,  or  a  combination  of 
the  two.  Estimates  of  the  amount  of 
Pacific  whiting  that  will  be  used  by 
shoreside  processors  by  the  end  of  the 
fishing  year  will  be  based  on  the  best 
information  available  to  the  Regional 
Director  from  state  catch  and  landings 
data,  the  survey  of  domestic  processing 
capacity  and  intent,  testimony  received 
at  Council  meetings,  and/i..-  other 
relevant  information. 

(iv)  Announcements.  The  Assistant 
Administrator  will  announce  in  the 
Federal  Register  when  60  percent  of  the 
Pacific  whiting  harvest  guideline  has 
been,  or  is  about  to  be,  har\'ested, 
specif>'ing  a  time  after  which  further  at- 
sea  processing  of  Pacific  whiting  in  the 


fishery  management  area  is  prohibited. 
The  Assistant  Administrator  will 
announce  in  the  Federal  Register  any 
release  of  the  reserve.  In  order  to 
prevent  exceeding  the  limits  or 
underutilizing  the  resource,  adjustments 
may  be  made  effective  immediately  by 
actual  notice  to  fishermen  and 
processors,  by  phone,  fax,  Northwest 
Region  computerized  bulletin  board 
(contact  206-526-6128),  letter,  press 
release,  and/or  U.S.  Coast  Guard  Notice 
to  Mariners  (monitor  channel  16  VHP), 
followed  by  publication  in  the  Federal 
Register,  in  which  instance  public 
comment  will  be  sought  for  a  reasonable 
period  of  time  thereafter.  If  insufficient 
time  exists  to  consult  with  the  Council, 
the  Regional  Director  will  inform  the 
Council  in  writing  of  actions  taken. 
***** 

[FR  Doc.  94-8923  Filed  4-8-94;  4:39  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notces  to  the  piibiic  of  the  proposed 
issuance  of  rules  and  regiiations.  The 
purpose  of  tt>ese  notices  is  to  give  intefested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  708 

End-Use  Certificate  System 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 

ACTION:  Advance  notir:e  of  proposed 
rulemaking. 

SUMMARY:  The  Agricultural  Stabilization 
and  Conservation  Service  (ASCS)  of  the 
Department  of  Agricuhure  gives  notice 
that  it  is  currently  planning  to  issue  a 
proposed  rule  to  implement  U.S.  end 
use  certificates  for  commodities 
imported  from  any  foreign  country  or 
instrumentality  that  requires  end-use 
certificates.  The  proposied  action  is  in 
accordance  with  section  321(fl  of  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act'(the  Act) 
which  requires  such  action  be  taken  by 
the  Secretary  of  Agriculture.  The 
primary  purpose  of  the  U.S.  end-u.se 
certificate  requirement  is  to  help  ensure 
that  foreign  agricultural  commcKlifies 
are  not  used  in  U.S.  Government- 
assisted  export  programs.  ASCS  requests 
comm.ents  and  suggestions  from  the 
public  on  the  alternatives  and  issues 
that  need  to  be  addressed  in 
implementing  such  a  propcsal 
including,  but  not  limited  to,  those 
issues  mentioned  in  (his  notice. 
Supporting  data  for  comments  are 
requested. 

DATES:  Comments  should  be  submitted 
on  or  before  May  13.  1994  to  be  assurtd 
of  consideration. 

ADDRESSES:  Comments  should  be  sent  to 
the  Deputy  Administrator.  Commodity 
Operations.  ASCS.  P.O.  Box  2415. 
Washington.  DC  20013-2415.  All 
wTitten  comments  received  in  response 
to  this  advance  notice  will  be  available 
for  public  inspection  in  room  5755. 
South  Building.  14th  Street  and 
Independence  Avenue  SVV., 
Washington,  DC  between  8  a.m.  and  5 


p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Gill,  Chief.  Inventory  Managf-raiint 
Branch,  Commoditv  Operations 
Division,  ASCS,  P.O.  Box  2415, 
.    Washington,  DC  2001. 3-24 l.S;  phouf' 
202-720-6500. 

SUPPtEMENTARY  INFORMATION: 
I.  Background 

Sw  tion  321(f)  of  the  Act  established 
an  end-use  certificate  requirement  for 
wheat  end  barley  imported  into  the  U.S. 
from  any  foreiun  country,  such  as 
Canada,  or  instrumentality  that  requires 
end-use  certificates  for  imports  that  are 
products  of  the  U.S.  The  primary- 
purpose  of  the  U.S.  end-use  certificate 
requirement  is  to  help  ensure  that 
foreign  produced  agricultural 
commodities  are  not  used  in  U.S. 
Ck)vemment-assisted  export  programs. 
The  Act  is  not  specific  regarding  the 
type  ofend-u.se  certificate  system  to  be 
implemented  or  the  information  to  be 
collected.  The  Secretary  of  Agriculture 
is  directed  to  issue  regulations  regarding 
the  information  to  be  provided  in  end- 
use  certificates.  The  information  could 
include  type  of  commodity,  class, 
quantity,  country  of  origin,  importer  of 
the  commodity,  and  tlie  end-use  of  the 
commodity,  if  known  at  the  time  of 
importation  of  the  commodity. 

As  a  means  of  protecting  the  interests 
of  U.S.  agricultural  producers,  the  Act 
provides  that  the  Secnitary  may,  after 
consulting  with  domestic  producers  and 
reporting  to  the  Congress,  suspend  end- 
use  certificate  requirements  if  the 
requirements  have  directly  resulted  in 
the  reduction  of: 

(1)  Income  to  U.S.  producers  of 
agricultural  commodities,  or 

(2)  Competitiveness  of  U.S. 
agricultural  commodities  in  world 
export  market.s. 

If  a  foreign  country  or  instrumentality 
that  requires  end-use  certificates 
eliminates  its  system,  the  Secretar>'  is  to 
suspend  the  U.S.  end-use  certificate 
requirement  30  calendar  days  after  the 
suspension  by  the  foreign  country  or 
instrumentality. 

Further,  the  Act  provides  that  it  shall 
be  a  violation  of  18  U.S.C.  1001  for  a 
person  to  engage  in  fraud  or  knowingly 
violate  Se<;:tion  321(f)  or  applicable 
regulations. 


As  of  this  date,  only  Canada  requires 
end-use  certificates  on  U.S.  grnin 
entering  the  country. 

Current  statutes  provide  that  only 
tommotlities  produced  in  thf  U.S.  may 
be  considered  eligible  for  use  in  U.S. 
Government-assisted  export  programs. 
These  progra.ms  have  proved  lo  be  an 
important  vehicle  for  developing 
commercial  export  markets,  meeting 
humanitarian  food  needs,  and  spurring 
economic  and  agricultural  growth  in 
developing  countries.  In  esstnce.  the 
programs  help  U.S.  agricultural 
producers  by  developing  and  trx[>onding 
export  markets  for  their  comninrfitics 
and  improving  the  conipetiti\eiii'<s  of 
those  commodities  in  world  markets. 
For  example,  in  the  case  of  wheat, 
approximately  80  f)ercent  of  U.S  wheat 
exported  in  recent  years  was  done  so 
under  at  least  one  of  U.SDA's  export 
programs.  Given  that  the  U.S.  is  striving 
toward  a  free  and  fair  environment  for 
the  trade  of  agricultural  commodities  in 
North  America  (e.g.,  through  NAhTA 
and  Uruguay  Round  of  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT)),  the  Congress,  recognizing  the 
important  role  that  U.S.  Government- 
assisted  export  programs  play  in  the 
U.S.  economy,  has  approved  legislation 
which  endeavors  to  ensure  the  integrity 
of  such  programs. 

The  main  question  this  nofi(.r  poses 
is: 

What  type  of  end-use  c('rtifii:atf> 
system  will  best  accomplish  the 
objective  of  helping  ensure  that  foreign 
agricultural  commodities  are  not  used  in 
U.S.  Government-assisted  export 
programs  while  still  maintaining 
compatibility  with  the  gnin 
merchandising  system  of  thf>  U'.S.? 

Are  current  handling  and  reporting 
requirements  such  that  the  gathering  of 
additional  information  on  the  use  of 
imported  grain  v\ill  be  sufficien'  to  meet 
U.S.  origin  requirements  of 
(.Government-assisted  export  prcgr.ims' 
Or  are  more  stringent  handling 
n^quirements  necessary  to  ensure  that 
imported  grain  will  not  he  used  in  U.S. 
Government-assisted  export  programs? 
W'hile  one  of  several  alternative  systems 
could  be  implemented,  all  systems  have 
advantages  and  disadvantages.  Thus, 
consideration  must  be  given  to  the 
effects  such  a  system  will  have  on  U.S. 
producers,  importers,  warehou.ses,  grain 
handlers,  millers,  processors,  exporters. 
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feedlot  operators,  and  ultimately,  U.S. 
ronsumers. 

II.  U.S.  Grain  System  vs.  Canadian 
Grain  System 

Because  Canada  is  the  only  country 
currently  requiring  end-use  certificates, 
a  comparison  of  the  U.S.  and  Canadian 
marketing  systems  is  helpful.  The 
handling  and  distribution  of  grain  in  the 
U.S.  is  based  on  blending  various  grades 
and  qualities  from  different  locations  to 
reach  the  quality  attributes  desired  by 
the  buyer.  The  Canadian  grain  handling 
and  distribution  system  is  quite 
different.  That  system  preserves  the 
origin  and,  in  some  cases,  the  variety  of 
Canadian  grain.  Blending  and 
commingling  different  lots  of  grain  are 
not  part  of  normal  commercial  practices 
in  Canada. 

III.  Canadian  End-Use  System 

The  Canadian  end-use  system  reflects 
their  marketing  system.  The 
Government  of  Canafla  (GOC)  requires 
that  U.S.  milling  wheat  and  barley 
imported  into  Canada  be  accompanied 
by  an  end-use  certificate.  This  is  to 
ensure  that  non-Canadian  grain  does  not 
become  commingled  with  Canadian 
grain. 

The  GOC  position  is  that  it  wants  to 
protect  Canada's  strict  varietal  licensing 
system  which  has  been  designed  to 
select  what  they  view  as  superior 
quality  grain  varieties.  In  addition, 
mirroring  U.S.  concern,  the  GOC  wants 
to  avoid  any  concern  that  U.S.  grain 
might  take  advantage  of  GOC  domestic 
or  export  programs,  such  as  the  Western 
Grain  Transportation  Act, 

When  a  U.S.  grain  exporter  wants  to 
ship  grain  to  Canada,  an  end-u'^cr  ('he 
consignee)  must  be  identified.  The  U.S. 
grain  must  be  consigned  directly  to  a 
milling,  manufacturing,  brewing, 
distilling,  or  other  processing  facility  for 
consumption  at  that  facility.  Three 
months  after  the  Canadian  consiur.ot; 
receives  the  imported  U.S.  grain,  the 
consignee  is  required  to  file  quar!';rly 
reports  until  the  imported  grain  h.is 
been  fully  consumed  os  a  food  or  feed 
ingredient.  After  the  ;.:rain  has  arrived  at 
the  location  specified  in  the  end-use 
certificate,  it  must  be  stored  and 
handled  separately  and  car.not  be 
moved  or  used  for  any  other  purpose 
than  that  specified  in  the  end-use 
certificate  without  the  permission  of  the 
CWC. 

Grain  imported  Into  Canada  for  direct 
f.;ed-use  must  be  "denatured  "  before  it 
can  be  transported  across  the  bonier. 
GOC  regulations  define  "denatured"  as 
any  let  containing  at  least  10  percent 
permanently  colored  kernels. 


IV.  Alternatives  for  a  U.S.  End-Use 
System 

What  type  of  end-use  certificate 
system  will  best  accomplish  the 
objective  of  helping  ensure  that  foreign 
agricultural  commodities  are  not  used  in 
U.S.  Government-assisted  export 
programs  while  still  maintaining 
compatibility  with  the  grain 
meniiandising  system  of  the  U.S.? 

Should  a  U.S.  end-use  system  be 
patterned  after  the  Canadian  end-use 
system  and,  if  so,  in  what  way?  Should 
a  U.S.  end-use  system  simply  adopt  the 
Canadian  provisions?  Or,  in  that  the 
Canadian  system  reflects  the  Canadian 
marketing  system,  should  the  U.S.  adopt 
an  end-use  system  that  also  reflects  the 
U.S.  marketing  system? 

The  key  issue  separating  the  following 
alternatives  involves  the  issue  of 
commingling  vs.  separate  storage  (i.e., 
identity  preservation)  of  imported  and 
U.S.  origin  grain.  In  brief,  the  proposed 
alternatives  are  as  follow: 

(1)  Allow  commingling  of  imported 
and  U.S.  grain.  Require  that  a  certificate 
which  collects  all  relevant  information 
be  issued  at  the  U.S.  border  on  imported 
grain.  Continue  (or  modify)  current 
ASCS  rules  and  policies  that  help 
ensure  that  foreign  agricultural 
commodities  are  not  used  in  U.S. 
Government-assisted  programs. 

(2)  Allow  commingling  of  imported 
and  U.S.  grain.  Require  that  the 
commingled  imported  and  U.S.  grain  be 
stored  separately  from  U.S.  origin  grain 
until  delivered  to  the  end-user. 

(3)  Prohibit  commingling  of  imported 
and  U.S.  grain.  Require  that  imported 
grain  be  stored  separately  from  U.S. 
origin  grain  until  delivered  to  the  end- 
user. 

The  following  provides  additional 
information  on  the  proposed 
alternatives.  Variations  on  these 
alternatives  may  also  be  c:onsidered. 

(1)  ASCS  could  implement  a  "border 
certificate"  system  in  which,  as  the 
agricultural  commodity  crosses  the  U.S. 
border,  the  importer  would  complete  a 
form  identifying  the  various  required 
iiiforrr.ation  elements.  Under  this 
scenario,  certificates  would  be  issued 
and  collected  at  the  border.  A.SCS  could 
compile  data,  publish  reports,  and 
perfoiTn  compliance  c  hec;ks  based  on 
the  information  collec;ted.  This 
altonative  would  be  the  sim])lest  of  the 
alternatives  to  operate  and  administer.  It 
would  not  impose  any  additional 
burden  on  the  U.S.  grain  handling 
sec:tor. 

(2)  ASCS  could  impk-.-nent  a  system 
which  tracks  commingled  grain.  This 
scenario  would  allow  foreign 
agricultural  commodities  to  be  blended 


and  commingled  with  U.S.  commodities 
under  tlie  requirement  that  all  lots 
containing  commingled  U.S.  and  foreign 
agricultural  commodities  be  tracked, 
w  ith  a  complete  paper-trail,  throughout 
the  entire  U.S.  commodity  system.  This 
alternative  would  permit  the  blending 
and  commingling  of  U.S.  and  Canadian 
grain,  but  only  under  the  condition  that 
all  lots  containing  even  a  trace  amount 
of  Canadian  grain  be  identified  and 
tracked  through  the  grain  system.  For 
example,  if  one  ton  of  Canadian  wheat 
was  imported  and  blended  with  10  tons 
of  U.S.  wheat,  that  entire  lot  would  have 
to  be  identified  as  commingled  U.S.- 
Canadian wheat  and  tracked  to  the  final 
user  since  that  11  tons  of  commingled 
U.S.-Canadian  wheat  would  not  be 
eligible  for  use  in  Government-assisted 
export  programs.  If  the  commingled  lot 
were  further  blended  with  another  19 
tons,  and  then  split  into  two  separate 
lots  of  15  tons — the  identifying 
paperwork  would  have  to  accompany 
both  lots  through  the  rest  of  the 
marketing  chain.  To  make  this 
alternative  work.  ASCS  would  have  to 
be  able  to  require  that  the  identity  of  the 
commingled  grain  be  preserved  on  all 
commercial  sales  documents,  such  as 
invoices  and  bills  of  lading,  from  the 
first  point  where  the  U.S.  and  Canadian 
grain  is  commingled  through  each 
subsequent  sale.  i.e..  from  the  point  of 
commingling  through  the  remainder  of 
the  U.S.  marketing  chain  to  the 
processor,  feedlot,  brewer,  distiller,  or 
exporter. 

(3)  ASCS  could  implement  an 
"identity  preservation"  system — an  end- 
use  certificate  system  that  preserves  the 
identity  and  origin  of  the  commodity  as 
it  moves  through  each  step  of  the 
marketing  chain  by  requiring  separate 
handling  and  storage.  Only  the  end- 
user,  such  as  a  flour  miller,  would  be 
allov,'ed  to  commingle  U..S.  and 
imported  commodities.  Of  c;ourse.  if  the 
Hour  were  being  purchased  by  the 
Commodity  Credit  Corporation  (CCC) 
for  use  in  a  Government-assisted 
program,  domestic  origin  requirements 
would  prevail  subjecting  the  miller  to 
compliance  reviews  by  ASCS.  This 
alternative  would  give  a  high  level  of 
assurance  that  Canadian  grain  was  not 
entering  the  U.S.  Government-assisted 
programs  and  provide  large  amounts  of 
inform.ation  on  quantity  and  quality  of 
Canadian  grain  entering  the  U.S. 

V.  Current  ASCS  Rules  and  Policies 

Any  end-use  certificate  system  should 
be  designed  to  supplement  or  broaden 
the  use  of  current  ASCS  rules  and 
policies  used  to  procure  commodities 
for  donation  or  sale  under  the  Food  for 
Progress,  Pub.  L.  480  Titles  II  and  III. 
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and  section  416(b)  foreign  food 
assistance  programs,  as  well  as  for 
domestic  food  assistance  programs. 
Under  these  programs,  the  physical 
commingling  of  U.S.  origin  grain  with 
non-U. S.  origin  grain  is  allowed 
provided  that  at  the  time  of  delivery  to 
CCC  the  grain  merchant  has  a  sufficient 
quantity  and  quality  of  U.S.  origin  grain 
available  at  the  location  where  loading 
occurred  to  account  for  the  grain  sold  to 
CCC.  The  grain  merchant's  accounting 
records  and  supporting  documents  must 
demonstrate  such  availability  and 
reduction  in  the  stocks  of  U.S.  origin 
grain.  ASCS  monitors  the  compliance  of 
CCC's  contractors  through  the  selection 
and  review  of  a  number  of  contracts 
each  quarter.  The  domestic  origin 
reviews  are  performed  by  the  Kansas 
City  Commodity  Office,  ASCS.  It  is  the 
responsibility  of  the  CCC  contractor  to 
adequately  maintain  documents  to 
establish  the  origin  of  the  commodity. 
Failure  of  CCC's  contractors  to  establish 
or  otherwise  maintain  adequate  records 
which  verify  the  U.S.  origin  of  the 
commodity  or  product  delivered  to  CCC 
may  be  cause  for  suspension  or 
debarment  from  bidding  on  future  CCC 
contracts. 

VI.  Compliance  Costs 

It  is  ASCS'  intent  that  costs  assoi;iated 
with  verifying  end-use  certificate 
compliance  will  be  borne  by  entities 
importing  the  grain.  Such  costs  will 
likely  be  assessed  at  the  time  of  issuance 
of  each  end-use  certificate. 

VII.  Summary 

Many  variations  of  the 
aforementioned  alternatives  are 
possible.  ASCS  invites  interested 
persons  to  submit  written  comments 
and  supporting  data  with  regard  to  the 
establishment  of  an  end-use  certificate 
system  for  the  U.S.  Comments  are 
specifically  invited  on  the  following 
issues: 

A.  General  Issue 

What  type  of  end-use  certificate 
system  will  best  accomplish  the 
objective  of  helping  ensure  that  foreign 
agricultural  commodities  are  not  used  in 
U.S.  Government-assisted  export 
programs  while  still  maintaining 
compatibility  with  the  grain 
merchandising  system  of  the  U.S.? 

B.  Operational  Issues 

1.  What  information  should  be 
collected  on  an  end-use  certificate? 

2.  How  can  ASCS  minimize 
paperwork  and  reporting  requirements 
associated  with  end-use  certificates? 


3.  How  should  ASCS  enforce 
requirements  under  an  end-use 
certificate  system? 

4.  Should  all  imported  grain  be 
covered  by  certificates  or  should  some 
types  of  grain — such  as  wheat  and 
barley  used  for  livestock  feed — be 
exempted? 

5.  Should  imported  grain  be  stored 
separately  from  domestically-produced 
grain  (i.e.,  identity  preserved)? 

C.  Economic  Impacts 

(a)  General 

1.  Will  end-use  certificates  under  the 
different  alternatives  significantly 
change  U.S.  import  levels  for  wheat  and 
barley,  or  will  they  mainly  increase 
reporting,  handling,  and/or  storage 
requirements? 

2.  What  modifications,  if  any,  of 
current  procedures  of  the  grain 
merchandising  system  will  be  required 
under  the  alternative  end-use  certificate 
systems,  and  what  economic  impacts — 
costs  or  benefits — will  any  such 
modifications  have? 

(b)  Specific 

1.  What  are  the  potential  economic 
impacts — positive  or  negative — of 
imports  and  the  alternative  end-use 
certificate  systems  on  costs,  income,  and 
employment  of: 

a.  Local  elevators; 

b.  Other  local  businesses  and  rural 
communities: 

c.  Importers,  merchandisers,  regional 
and  other  warehouses; 

d.  Millers,  bakers,  and  processors; 

e.  Feedlots  and  the  livestock  sector; 

f.  U.S.  grain  and  livestock  producers; 
and 

g.  U.S.  consumers? 

2.  What  are  the  potential  impacts — 
positive  or  negative — of  imports  and  the 
alternative  end-use  certificate  systems 
on  U.S.  Government  programs  and 
outlays? 

3.  What  are  the  potential  impacts  on 
others,  if  any,  not  listed  above? 

Signed  at  Washington,  DC  on  April  7, 
1994. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Ser\'ice. 
jFR  Doc.  94-8801  Filed  4-12-94;  8:45  am] 
BILUNG  CODE  34t(M>&-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

[Docket  No.  AO-225-A45-R01;  DA-92-tO] 

Milk  in  the  Southern  Michigan 
Marketing  Area;  Extension  of  Time  for 
Filing  Briefs 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  E.xtension  of  time  for  filing 
briefs. 

SUMMARY:  This  document  extends  the 
time  for  filing  briefs  "Dp  the  record  of  the 
reopened  hearing  held  March  1,  1994,  in 
Grand  Rapids,  Michigan,  concerning 
proposals  to  modify  the  recommended 
decision  on  multiple  component  pricing 
in  the  Southern  Michigan  marketing 
area.  A  party  involved  in  the  original 
hearing  requested  more  time  to  review 
the  hearing  record  and  to  prepare  briefs. 
DATES:  Briefs  are  now  due  on  or  before 
April  23,  1994. 

ADDRESSES:  Briefs  (4  copies)  should  be 
filed  with  the  Hearing  Clerk,  room  1083, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  EXD  20250; 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7183. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:' 

Notice  of  Hearing:  Issued  December  3, 
1992;  published  December  10.  1992  (57 
FR  58418). 

Supplemental  Notice  of  Hearing: 
Issued  January  19,  1993;  published 
January  29,  1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29,  1993;  published 
December  6,  1993  (58  FR  64176). 

Notice  of  Reopened  Hearing:  Issued 
February  18.  1994;  published  February 
24.  1994  (59  FR  8874). 

Notice  is  hereby  given  that  the  time 
for  filing  briefs  and  proposed  findings 
and  conclusions  on  the  record  of  the 
reopened  public  hearing  held  March  1, 
1994.  in  Grand  Rapids.  Michigan,  with 
respect  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Southern 
Michigan  Federal  milk  marketing  area 
pursuant  to  the  notice  of  reopened 
hearing  issued  February  18. 1994.  and 
published  February  24. 1994  (59  FR 
8874).  is  hereby  extended  from  April  1, 
1994.  to  April  23,  1994. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
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Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Authority:  7  U.S.C.  601-674. 

Dated:  April  6, 1994. 
Lon  Hatamiya, 
Administrator. 

|FR  Doc.  94-8856  Filed  4-12-94;  8.45  am] 
BILLING  CODE  3410-02-P 


7  CFR  Part  1126 
[DA-94-10] 

Milk  in  the  Texas  Milk  Marketing  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  ni!e. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  the 
"dair\-  farmer  for  other  markets" 
provisions  of  the  Texas  milk  marketing 
order.  The  proposal  would  suspend  a 
portion  of  the  producer  definition  until 
such  time  as  this  and  other  pooling 
provisions  of  the  order  can  be  reviewed 
at  a  public  hearing.  The  action  was 
requested  by  Associated  Milk 
Producers,  Inc.,  a  cooperative  that 
represents  dairy  farmers  whose  milk  is 
pooled  under  the  order.  Proponent 
contends  that  these  provisions  prevent 
the  coop^ative  from  marketing  its  milk 
supplies  efficently. 

DATES:  Comments  are  due  no  later  than 

April  20,  1994. 

ADDRESSES:  Comments  (two  copies) 

should  be  filed  with  the  USDA/AMS/ 

Dairy  Division,  Order  Formulation 

Branch,  room  2971,  South  Building, 

P.O.  Box  96456,  Washington.  DC  20090- 

6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  M.  Cannan,  Marketing 

Specialist,  USDAyAMS/Dairy  Division, 

Order  Formulation  Branch,  room  2971, 

South  Building,  P.O.  Box  96456, 

Washington,  DC  20090-6456.  (202)  720- 

9368. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 


regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U^.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(.\)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
ccxordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretar>''s  ruHng  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  AgricuHural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provisions 
(or  sections)  of  the  order  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area  is  being  considered  until  this  and 
other  pooling  provisions  of  the  Texas 
order  are  reviewed  at  a  public  hearing: 

In  §  1126.12,  paragraph  (b)(5)  in  its 
entirety. 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456,  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  Jor  filing  comments  is  limited  to 
7  days  because  this  action  needs  to  be 
completed  at  the  earliest  practicable 
date. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 


available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend  the 
"dairy  farmer  for  other  markets" 
provisions  of  the  Texas  milk  order 
(Order  126).  By  suspending  these 
provisions,  the  milk  of  dairy  farmers 
who  were  not  associated  with  the  Texas 
market  in  September-November  could 
be  used  to  supply  Order  126  distributing 
plants  during  the  following  months  of 
February-July. 

In  its  letter  requesting  the  suspension, 
Associated  Milk  Producers,  Inc.  (AMPI), 
stated  that  these  provisions  are  now 
preventing  the  cooperative  from 
marketing  its  milk  supplies  efficiently. 
Because  of  the  limitation  on  which 
dairy  farmers  can  be  producers  under 
the  Texas  order  during  the  months  of 
February-July,  AMPI  was  unable  to  pool 
more  than  two  million  pounds  of  milk 
it  supplied  to  an  Order  126  distributing 
plant  in  Little  Rock,  Arkansas,  during 
February  1994.  The  milk  of  these  dairy 
farmers,  who  are  more  favorably  located 
with  respect  to  the  Little  Rock  plant 
than  are  the  cooperative's  Texas 
producers,  was  not  eligible  for  pool 
status  because  the  dairy  fanners  had  not 
been  associated  with  the  Texas  market 
to  the  extent  necessary  during  the 
preceding  months  of  September- 
November.  If  AMPI  supplies  the 
Arkansas  plant  with  milk  of  eligible 
Texas  producers,  the  cooperative  suffers 
an  economic  pooling  loss  because  the 
Little  Rock  plant  is  subject  to  a  minus 
39-cent  location  adjustment,  proponent 
states. 

Proponent  also  claims  that  the 
market's  supply/demand  relationship 
has  changed  dramatically  since  these 
provisions  were  adopted.  Because  of 
these  circumstances,  AMPI  asks  that  the 
"dairy  farmer  for  other  markets" 
provisions  be  suspended  until  the 
appropriateness  of  this  and  other 
pooling  provisions  for  this  market  can 
be  explored  at  a  public  hearing. 

List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1126  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  April  6, 1994. 
Lon  Hatamiyo, 
Administrator. 
(PR  Doc.  94-8858  Filed  4-12-94;  8:4S  am] 

BILUNG  COOC  3410-03-^ 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday.  April  13.  1994  /  Proposed  Rules  17499 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
[Docket  No.  PRM-SO-60] 

Virginia  Power;  Filing  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  petition  for 
rulemaking. 


SUMMARY:  The  Nuclear  Regulatorv 
Commission  (NRC)  is  publishing'for 
public  comment  a  notice  of  receipt  of 
petition  for  rulemaking  dated  December 
30,  1993,  which  was  filed  with  the 
Commission  by  Virginia  Power.  The 
petition  was  assigned  Docket  No.  PRM- 
50-60  on  January  19,  1994.  The 
petitioner  requests  that  the  Commission 
amend  its  emergency  preparedness 
requirements  to  change  the  frequency 
with  which  each  licensee  conducts 
independent  reviews  of  its  emergency 
preparedness  program  from  annually" to 
biennially. 

DATES:  Submit  comments  June  27,  1994. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Secretary,  U.S.  Nuclear  Regulator)' 
Commission,  Attention:  Docketing  and 
Service  Branch,  Washington,  DC  20555. 
For  a  copy  of  the  petition,  write  to  the 
Rules  Review  Section,  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section.  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301^92-7758  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  regulations 
currently  require  that  each  licensee 
conduct  an  independent  audit  of  its 
emergency  preparedness  program  by 
personnel  who  have  no  direct 
responsibility  for  the  subject  areas  at 
least  every  12  months. 

Petitioner's  Request 

Virginia  Power  requests  that  the  NRC 
amend  its  regulations  to  require  that 


each  licensee  conduct,  at  a  minimum,  a 
biennial,  rather  than  annual, 
independent  audit  of  its  emergency 
preparedness  program.  The  petitioner 
states  that,  if  warranted  by  performance, 
the  resources  previously  dedicated  to 
the  conduct  of  mandator)-  audits  in  this 
area  could  now  be  more  effectively  used 
to  address  performance  issues  of  safety 
significance.  The  petitioner  indicates 
that  audit  functions  concerning 
emergency  preparedness  would  in  turn 
become  more  performance-based  rather 
than  schedule-driven  according  to  the 
present  annual  requirement. 

The  petitioner  notes  that  this  request 
is  consistent  with  the  recommendation 
of  the  NRC  Regulator}'  Review  Group 
Summary  and  Over\'iew  Report  (August 
31,1993). 

Grounds  for  Request 

The  petitioner  states  that  the  changes 
requested  are  identified  as  present 
requirements  which  are  resource 
intensive  but  of  marginal  importance  to 
safety.  The  petitioner  offers  the 
following  reasons  for  the  request. 

1 .  The  underlying  purpose  of  the  existing 
rule  is  to  ensure  the  continued  emergency 
preparedness  program  effectiveness  in  taking 
the  required  actions  necessary  to  provide  for 
the  health  and  safety  of  the  public  in  the 
event  of  plant  emergencies.  This  can  be 
readily  attained  by  a  more  performance-based 
approach  to  emergency  preparedness 
over\iew'.  The  frequency  of  audits  need  not 
be  set  on  an  annual  basis  if  performance 
warrants  a  different  frequency.  The  proposed 
rule  provides  for  a  nominal  frequency  of  24 
months  based  on  existing  performance. 

2.  Industry  performance  to  date  indicates 
excellent  implementation  and  effective 
emergency  preparedness  programs.  Industry- 
wide SALP  ratings  for  emergency 
preparedness  have  improved  from  an  average 
of  2.29  in  1980  to  1.26  in  1992.  A  two-year 
audit  schedule  would  permit  the  licensee  an 
increased  degree  of  flexibility  to  concentrate 
available  audit  resources  in  areas  of  obser\'ed 
weakness  based  on  performance  rather  than 
conducting  a  mandatory  annual  audit  of 
marginal  safety  significance. 

3.  The  existing  requirement  to  conduct  an 
annual  audit  is  not  of  itself  necessary  to 
achieve  the  underlying  purpose  of  lb  CFR 
50.54(t).  Performance-based  overview  with  a 
two-year  maximum  interval  is  sufficient  and 
the  proposed  rule  does  not  preclude  an 
increased  audit  frequency  if  performance 
warrants.  Based  on  the  existing  performance 
within  the  industry,  biennial  audits  rppre.sent 
an  acceptable  minimum  frequency. 

4.  The  proposed  rulemaking  is 
philosophically  consistent  with  the 
recommendations  concerning  audits  of 
programs  such  as  Fitness  for  Duty  included 
in  the  NRC  Regulatory  Review  Group 
Summary  and  Overview  (Final)  issued  in 
August  1993. 

5.  Regulatory  Guide  1.33,  Quality 
Assurance  Program  Requirements 
(Operation),  prescribes  a  two-year  audit 


frequency  for  most  operational  phase 
activities  commensurate  with  the  activity's 
operational  safety  significance.  As  emergency 
preparedness  programs  serve  to  ensure  the 
proper  operation  of  each  facility,  so  the 
audits  of  these  programs  serve  to  monitor 
program  effectiveness.  The  proposed  rule  is 
consistent  with  this  previously  defined 
regulatory  position  and  the  present  safety 
significance  as  evidenced  by  industry 
performance. 

6.  Granting  the  proposed  rule  to  reduce  the 
frequency  of  audits  based  on  continued  good 
performance  is  warranted  based  on  the 
present  good  performance  of  industry  plans 
and  programs,  the  documented  trend  of 
identifying  fewer  significant  issues 
associated  with  emergency  preparedness 
audits,  and  by  virtue  of  meeting  the  intent  of 
the  regulations  in  the  balance  of  their 
requirements. 

7.  Consideration  of  relaxing  this 
requirement  is  warranted  in  light  of  the 
completion  and  implementation  of  enhanced 
emergency  equipment  and  systems,  the 
continuing  rise  in  the  level  of  industry 
proficiency  and  performance,  and  the 
increased  industry  sensitivity  to  emergency 
preparedness. 

8.  The  existing  requirements  to  conduct 
annual  audits  are  not  of  themselves  necessary 
to  achieve  the  underlying  purpose  of 
Appendix  E  to  10  CFR  part  50.  Biennial 
audits  are  sufficient  to  provide  an  acceptable 
formal  confirmation  of  program  effectiveness. 

Supporting  Information 

The  petitioner  states  that  emergency 
preparedness  programs  throughout  the 
industry  are  designed  to  achieve  and 
maintain  an  adequate  level  of 
emergency  response  capability  and  that 
required  audits  are  conducted  to 
asc:enain  the  effective  implementation 
of  the  basic  elements  existing  within 
emergent  y  preparedness  plans  and 
organi7.;ifions.  The  petitioner  states  that 
the  audit  process  is  designed  to  ensure 
and  confirm  the  ability  to  respond 
properly  to  an  emergency  condition. 
According  to  the  petitioner,  the  intent  of 
the  petition  for  rulemaking  would  be  to 
verily  that  an  acxeptable  level  of 
emergency  preparedness  is  attained  and 
maintained  consistent  with  each 
approved  program. 

Tiie  pe'itioner  states  that  in  addition 
to  the  audits,  on.site  and  offsite  graded 
exerci'.es  also  .ser\e  as  a  direct 
as.sessment  of  program  effectiveness. 
The  pt'titioner  notes  that  this  petition 
for  rubmiaking  complements  the 
petition  for  rulemaking  published  on 
March  4,  1993  (58  FR  : .  3^9), 
concerning  modification  of  the 
requirement  to  change  the  exercise 
emergency  plans  from  annual  to 
biennial.  The  petitioner  indicates  that 
the  audit  and  exercise  c:an  alternate 
yearly  as  the  formal  means  to  verify 
program  effectiveness  and  that  neither 
action  precludes  additional  audits  if 
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performance  trends  indicate  additional 
overview  is  warranted. 

The  petitioner  states  that  because 
audits  indicate  to  management  where 
additional  attention  and  resources  might 
be  needed  based  on  performance  trends, 
excellent  performance  could  also 
indicate  where  less  attention  and 
resources  are  required.  Therefore,  the 
petitioner  believes  that  based  on 
industry's  performance,  annual  audits  of 
emergency  preparedness  programs  are 
no  longer  commensurate  with  any  safety 
benefit  derived  by  the  audit  function. 

Proposed  Amendments  to  10  CFR  Part 
50 

The  petitioner  proposed  that  in 
§  50.54,  paragraph  (t)  be  revised  to  read 
as  follows: 

§  50.54    Conditions  of  licenses. 

(t)  A  nuclear  power  reactor  licensee 
shall  provide  for  the  development, 
revision,  implementation,  and 
maintenance  of  its  emergency 
preparedness  program.  To  this  end,  the 
licensee  shall  provide  for  a  review  of  its 
emergency  preparedness  program 
nominally  every  24  months  by  persons 
who  have  no  direct  responsibility  for 
implementation  of  the  emergency 
preparedness  program.  The  review  shall 
include  an  evaluation  for  adequacy  of 
interfaces  with  State  and  local 
governments  and  of  licensee  drills, 
exercises,  capabilities,  and  procedures. 
The  results  of  the  review,  along  with 
recommendations  for  improvements, 
shall  be  documented,  reported  to  the 
licensee's  corporate  and  plant 
management,  and  retained  for  a  period 
of  five  years.  The  part  of  the  review 
involving  the  evaluation  for  adequacy  of 
interface  with  State  and  local 
governments  sh-TJl  be  available  to  the 
appropriate  State  and  local 
gcvornments. 


Conclusion 

Tlie  petitioner  states  that  t!ie  existing 
rule  is  not  necessary  to  ensure  an 
adequate  emergency  preparedness 
prciiram.  It  provides  an  overview  to 
direct  managenieiU  attention  and 
resources  to  observed  performanc:e 
dcfici'jncics.  The  petitioner  indicates 
that  tiie  proposed  rule  would  continue 
to  require  an  adequate  minimum 
provision  for  program  overview  ba.=;Ld 
on  existing  industry  performance. 
Therefore,  the  petitioner  believes  that 
annual  audits  are  no  longer 
commensurate  with  the  benefit  gained 
based  on  the  commendable  performance 
by  the  industry  in  this  area. 


Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Coivmission. 
IFR  Doc.  94-8844  Filed  4-12-94;  8;45  am] 
BILLING  CODE  759(M>1-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  290 

[Docket  No.  R-94-1709;  FR-3549-P-01] 

RIN2502-AG18 

Sale  of  HUD-Held  Multifamily 
Mortgages 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets  forth 
the  basic  policies  and  procedures  that 
govern  the  disposition  of  HUD-held 
multifamily  project  mortgages. '  In 
general,  the  Department  will  sell  both 
current  mortgages  and  delinquent 
mortgages.  HUD  will  not  sell  delinquent 
mortgages,  however,  if  foreclosure  is 
unavoidable,  and  the  project  securing 
the  mortgage  is  occupied  by  low-income 
tenants  who  are  not  receiving  housing 
a.ssistance  but  would  do  so  under 
section  203  of  the  Housing  and 
Community  Development  Amendm.ents 
of  1978  if  HUD  foreclosed  upon  the 
mortgage.  In  addition,  mortgages  on 
subsidized  properties  will  only  be  sold 
with  Federal  Housing  Administration 
(FHA)  mortgage  insurance  or  equivalent 
tenant  protections;  mortgages  for 
unsiibsidized  projects  may  he  sold 
without  FHA  insurance. 
DATtS:  Comments  are  due  June  13,  1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  G<>neral  Counsel,  Room  10270, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SVV., 
Washington,  DC  20410-0500. 
Communications  should  reftr  to  the 
above  docket  number  and  title. 
Facf  imile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 


1  This  rule,  and  thp  polici.>s  conldined  in  this 
n.le  Br»  intf-nded  to  satisH-  Hl.'D's  obligations  under 
Ihi'  SI  •tlin-cnt  a^Tppmenl  In  Walker  v.  Kemp.  No.  C 
87  it-8  (N  D.  C:*il  1  with  regard  to  the  Exhibit  B 
morljf;-.g'!5. 


available  for  public  inspection  and 
copying  between  7;30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Malone,  Director,  Office  of 
Preservation  and  Property  Disposition, 
Office  of  Housing,  Room  6164, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SVV., 
Washington,  DC  20410,  telephone  (202) 
708-3555.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708^594.  (These 
telephone  numbers  are  not  toll-fi«e.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Introduction 

The  Department  of  Housing  and 
Urban  Development's  inventory  of 
project  mortgages  is  large  and  growing. 
The  Office  of  Management  and  Budget 
acknowledged  this  development  by 
designating  multifamily  property  and 
loan  disposition  as  a  High  Risk  Area.  To 
reduce  losses  to  the  FHA  fund,  to 
decrease  its  inventory  of  project 
mortgages,  to  improve  the  servicing  of 
these  mortgages,  and  to  improve  the 
rental  services  provided  by  properties 
securing  its  insured  and  HUD-held 
mortgages,  HUD  is  proposing  to  resume 
the  sale  of  multifamily  project 
mortgages. 

HUD  s  inventory  of  mortgages  has 
grown  significantly  since  mortgage  sales 
stopped  in  FY  1985.  As  of  August  1993. 
HUD  held  over  2,400  project  mortgages 
in  inventory.  (In  comparison,  HUD's 
inventory  of  mortgages  totaled  2300  at 
the  end  of  FY  1991,  1600  at  the  end  of 
FY  1989,  and  1400  at  the  end  of  FY 
1987.)  In  August  of  1993,  approximately 
1.100  HUTD-held  m.uhifamily  residential 
mortgages  with  unpaid  principal 
balances  (UPBs)  of  $1.5  billion  were 
current  and  1,200  with  UTBs  of  $5.6 
billion  were  delinquent.  Approximately 
874  current  mortgages  (80  percent  of 
current  mortgages)  and  310  delinquent 
mortgages  (25  percent  of  delinquent 
mortgages)  were  subsidized.  Current 
mortgages  included  nearly  400 
mortgages  assigned  under  Section 
221(g)l4)  cf  the  National  Housing  Act 
that  were  current  at  the  time  of 
assigrunent.  Delinquent  mortgages 
included  nearly  300  formerly  coinsured 
mortgages.  In  addition,  the  HUD-held 
inventory  included  44  nursing  home 
mortgages  with  UPBs  of  about  $170 
million  and  10  hospital  mortgages  with 
UPBs  of  about  $110  million. 

In  the  FY  1992  FHA  Audit  Report, 
HUD  increased  its  loss  reserves  to  $11.9 
billion  for  its  $43. 6  biUion  of 
multifamily  insurance  in  force.  One  of 
the  aims  of  HUD's  mortgage  sales 


JMI 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday.  April  13.  1994  /  Proposed  Rules  17501 


program  is  to  reduce  these  projected 
losses  by  increasing  the  number  of 
mortgages  returned  to  current  status  and 
increasing  returns  to  the  Federal 
Government  through  mortgage  sales. 

B.  General  Policy 

In  general,  the  Department  will  only 
sell  subsidized  mortgages  with  FHA 
mortgage  insurance  or  equivalent  tenant 
protections.  The  Department  may  sell 
unsubsidized  mortgages  with  or  without 
mortgage  insurance.  In  addition,  the 
Department  will  sell  both  current 
mortgages  and  delinquent  mortgages. 
The  Department  will  not  sell  delinquent 
mortgages  that  it  believes  cannot  be 
worked  out  if  the  projects  securing  the 
mortgages  are  occupied  by  low-income 
tenants  who  are  not  receiving  rental 
assistance  but  who  would  be  eligible  to 
receive  rental  assistance  under  section 
203  of  the  Housing  and  Community 
Development  Amendments  of  1978 
(HCDA  of  1978)  if  the  mortgages  were 
foreclosed  upon  by  HUD.  The 
Department  will  sell  delinquent 
mortgages  on  such  projects  that  it 
I  olieves  can  be  worked  out.  While  the 
Department  would  not  expect  it  to  be 
reeded,  purchasers  of  such  mortgages 
V.  ould  retain  the  option  of  foreclosure 
because  the  ability  to  foreclose 
fLcilitates  work-out  activity. 

In  accordance  with  section  203{i)(2)  of 
tie  HCDA  of  1978,  a  subsidized 
mortgage  is  defined  by  this  rule  as  a 
mortgage  on  a  project  which  receives 
assistance  under  any  of  the  following 
programs:  (1)  The  section  221(d)(3) 
Below  Market  Interest  Rate  loan 
program;  (2)  the  section  236  Interest 
Reduction  Payment  program.  (3)  a  direct 
loan  with  below  market  interest  rales 
made  under  section  202  of  the  Housing 
Act  of  1959.  section  401  and  404(b)(3) 
of  the  Housing  Act  of  1950.  or  section 
312  of  the  Housing  Act  of  1964;  (4)  the 
section  101  Rent  Supplement  payments 
program;  and  (5)  Housing  assistance 
payments  under  section  23  of  the  U.S. 
Housing  Act  of  1937  in  effect  before 
January  1, 1975,  or  section  8  of  the  U.S. 
Housing  Act  of  1937.  Housing  assistance 
payments  under  the  Section  8  Rental 
Certificate  program  (24  CFR  part  882. 
subparts  A,  B.  C  and  F),  and  the  Section 
8  Rental  Voucher  program  (24  CFR  part 
887)  are  excluded  in  determining 
whether  a  project  is  a  subsidized  rental 
housing  project. 

Unsubsidized  mortgages  include 
mortgages  on  projects  where  rents  are 
partially  or  wholly  subject  to  market 
determination  rather  than  regulation  by 
HUD.  Unsubsidized  projects  include 
those  projects  insured  under  (a)  Section 
207.  Multifamily  Rental  Housing;  (b) 
Section  213.  Cooperatives;  (c)  Section 


220.  Urban  Renewal;  (d)  Section 
221(d)(3).  Market  Rate  with  Limited 
Dividend  Mortgagors  and  without  Rent 
Supplement  or  project-based  Section  8; 
(e)  Section  221(d)(4).  Market  Rate. 
Moderate  Income  Families;  (f)  Section 
231,  Elderly  Housing  with  Profit- 
motivated  Mortgagors;  (g)  Section  232. 
Nursing  Homes  and  Intermediate  Care 
Facilities  with  Profit-Motivated 
Mortgagors;  (h)  Section  241. 
Supplemental  Mortgages;  (i)  Section 
242.  Hospitals  with  any  profit  motivated 
mortgagors  and  all  nonprofit  mortgagors 
with  mortgages  for  which  an  insurance 
commitment  was  issued  on  or  after  June 
16.  1988;  and  (j)  Section  608.  Veteran 
Housing. 

Generally,  unsubsidized  mortgages 
are  not  subject  to  prepayment 
restrictions.  However,  there  are  some 
unsubsidized  mortgages  which  contain 
moderate  prepayment  restrictions.  Some 
of  these  mortgages  contained 
prepayment  restrictions  primarily 
because  their  original  non-profit 
mortgagors  received  more  favorable 
financing  terms.  HUD  permitted 
prepayment  only  with  permission  of  the 
FHA  Commissioner  in  an  effort  to 
prevent  for-profit  mortgagors  from  using 
non-profit  mortgagors  as  agents  to 
secure  the  more  favorable  financing 
terms.  HUD  generally  granted  approval 
to  prepay  upon  request  if  no  fraud  was 
evident.  Since  the  potential  for  fraud 
occurred  at  the  time  of  origination,  by 
the  time  of  assignment,  the  need  for  the 
prepayment  restriction  no  longer  exists. 
Having  approved  prepayment  liberally 
while  the  mortgages  were  insured.  HUD 
has  no  need  to  continue  prepayment 
restrictions  following  assignment  when 
the  rationale  for  the  restriction  no  longer 
applies. 

Mortgages  with  moderate  prepayment 
restrictions  of  this  type  were  insured 
under:  (a)  Section  2'21(d)(3)  Market  Rate 
with  non-profit  mortgagors  and  with  no 
Rent  Supplement  or  Section  8 
Assistance;  (b)  Section  231.  Housing  for 
the  Elderly  with  Non-profit  Mortgagors 
(Public  and  Private);  (c)  Section  232, 
Nursing  Homes  and  Intermediate  Care 
Facilities  with  Non-profit  Mortgagors; 
(d)  Section  242,  Hospitals  with 
Nonprofit  Mortgagors,  where  a 
commitment  was  issued  prior  to  June 
16,  1988;  and  (e)  Title  XI,  Group 
Practice  Facilities. 

Mortgages  insured  under  section  207/ 
223(0,  Purchase/Refinancing  of  Existing 
Multifamily  Projects,  also  contain 
moderate  prepayment  restrictions  if  the 
commitment  was  issued  after  October  8. 
1980.  For  these  mortgages,  during  the 
five  years  following  final  endorsement 
for  insurance,  prepayment  is  permitted 
only  with  permission  of  the  FllA 


Commissioner.  The  Department  has 
used  and  continues  to  use  this 
prepayment  restriction  to  prevent  use  of 
the  FHA-insured  mortgage  as  bridge 
financing  to  facilitate  condominium 
conversion. 

Because  mortgages  with  moderate 
prepayment  restrictions  are  not 
subsidized  mortgages,  this  rule  would 
authorize  HUD  to  sell  these  mortgages 
without  FHA  mortgage  insurance. 

Under  this  proposed  rule,  mortgages 
on  formerly  coinsured  projects  without 
project-based  Section  8  assistance  could 
be  sold  without  insurance  because  the 
projects  covered  by  the  mortgages  were 
not  subsidized  and  did  not  have 
prepayment  restrictions  (except  for  lock- 
out periods  permitted  for  certain  bond- 
financed  mortgages). 

Sale  with  FHA  mortgage  insurance  is 
an  uncomplicated  way  to  return 
mortgage  ownership  and  servicing  to  the 
private  sector.  HUD's  policies  regarding 
the  regulation  and  monitoring  of 
insured  mortgages  are  well  developed 
and  well  known  in  the  housing 
industry.  More  importantly,  however, 
section  203(h)(1)  of  the  HCDA  of  1978 
prohibits  the  Secretary  from  selling  any 
mortgage  held  by  the  Secretary  on  any 
subsidized  project  unless  the  project 
will  continue  to  operate  in  a  manner 
which  provides  rental  housing  on  terms 
at  least  as  advantageous  to  existing  and 
future  tenants  as  the  terms  of  the 
program  under  which  the  mortgage  was 
insured  prior  to  the  assignment  of  the 
mortgage  to  the  Secretary.  Selling 
mortgages  with  FHA  mortgage  insurance 
ensures  that  existing  and  future  tenants 
will  continue  to  enjoy  the  benefits  of  the 
original  subsidized  housing  program, 
while  avoiding  the  need  to  create 
alternative  methods  of  providing  the 
tenant  protections  that  the  original 
subsidized  housing  program  provided. 
Such  ahemative  methods  would  entail 
complicated  financing  and  servicing 
mechanisms  (as  in  the  case  of  a  bare 
legal  title  sale)  or  the  cooperation  of  the 
mortgagor  (as  in  the  case  of  deed 
restrictions). 

In  addition,  FHA  mortgage  insurance 
facilitates  provision  of  private  capital. 
Private  investors  and  servicers  have 
expressed  interest  in  acquiring 
mortgages  in  HUD's  pwrtfolio.  With 
mortgage  insurance  to  offset  almost  all 
of  the  risk,  private  lenders  and  investors 
would  be  wiHing  to  purchase 
multifamily  housing  mortgages  at  a 
higher  price,  while  HUD  collects 
mortgage  insurance  premiums  to  protect 
the  Government  in  the  event  of  loss. 
Prior  to  1984,  HUD  enjoyed  a  low 
financial  default  rate  on  mortgages  sold 
with  insurance.  HUD  sold  236 
mortgages,  with  mortgage  balances 
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totalling  $409.6  million,  with  insurance 
under  section  207  pursuant  to  section 
223(c)  in  the  period  between  1967  and 
1984.  Of  these  mortgages,  95  (with  UPBs 
of  $233.3  million)  continue  to  be 
insured,  128  are  no  longer  insured  as  a 
consequence  of  repayments, 
prepayments,  or  voluntary  terminations 
of  insurance.  Only  13  were  ever  re- 
assigned to  HUD,  triggering  the  payment 
of  a  claim,  a  default  rate  of  six  percent. 

While  the  sale  of  mortgages  with 
insurance  has  numerous  advantages,  it 
also  has  some  disadvantages.  Sale  of 
mortgages  with  FHA  mortgage  insurance 
requires  HUD  to  budget  a  credit  subsidy. 
Moreover,  the  sale  of  mortgages  with 
FHA  mortgage  insurance  continues 
HUD's  responsibility  to  regulate  the 
relationship  between  the  mortgagee  and 
the  mortgagor.  Regulation  leads  to 
expenditure  of  government  staff  time 
and  money  that  could  be  devoted  to 
other  purposes. 

Selling  mortgages  without  FHA 
mortgage  insurance  is  also  consistent 
with  government-wide  efforts  to 
increase  Federal  collections,  reduce 
regulation  in  favor  of  competition,  use 
Federal  Government  personnel  more 
efficiently,  and  return  functions  to  the 
private  sector. 

Finally,  selling  mortgages  without 
FHA  mortgage  insurance  is  compatible 
with  the  objectives  of  the  National 
Housing  Act  which  formulates  the  goal 
of  "a  decent  home  and  a  suitable  living 
environment  for  every  American 
family,"  since  projects  should  continue 
to  provide  decent  and  suitable  housing 
without  having  a  mortgage  insured  by 
FHA. 

Tenants  in  unsubsidized  projects  with 
current  mortgages  would  not  be 
disadvantaged  if  their  project  mortgages 
are  sold  without  FHA  mortgage 
insurance  because,  with  some 
limitations,  owners  of  unsubsidized 
projects  may  prepay  their  mortgages 
without  HUD  approval  at  any  time. 
Similarly,  these  owners  (with  the 
approval  of  their  mortgagees)  may 
voluntarily  terminate  their  FHA 
mortgage  insurance.  Under  current 
conditions,  prepayment  and  voluntary 
termination  are  likely  to  occur  when 
ovmers  refinance  existing  mortgages  to 
take  advantage  of  lower  interest  rates. 

Since  HUD  regulation  of  these 
projects  can  be  terminated  at  any  time, 
tenants  in  these  projects  would  be 
provided  rental  housing  on  terms  no 
less  advantageous  than  those  under 
which  the  original  mortgage  was 
insured  prior  to  assignment,  and  they 
would  be  no  more  likely  to  suffer 
displacement.  In  addition,  low-income 
tenants  in  projects  with  project-based 
section  8  assistance  could  continue  to 


receive  the  section  8  assistance  under 
existing  contracts,  even  if  the  mortgage 
is  no  longer  insured.  This  is  because, 
subject  to  appropriations,  it  is  current 
HUD  policy  to  grant  extensions  of 
project-based  section  8  contracts 
without  regard  to  the  status  of  the 
mortgage.  Under  this  rule,  HUD  would 
require  that  purchasers  of  mortgages 
agree  not  to  induce  any  project  owner  to 
terminate  a  project-based  section  8 
assistance  contract,  and,  in  the  event  of 
foreclosure,  to  assume  any  section  8 
contract.  Moreover,  if  an  owner 
terminates  the  section  8  contract,  it  is 
current  HUD  policy,  that,  subject  to 
appropriations,  all  eligible  tenants 
would  receive  section  8  certificates  or 
vouchers.  Low-income  tenants  in 
projects  without  project-based  section  8 
could  apply  for  certificates  or  vouchers 
from  their  local  public  housing 
authority. 

Under  this  rule,  HUD  would  only  sell 
mortgages  with  FHA  mortgage  insurance 
to  HUD-approved  mortgagees.  However, 
this  rule  would  allow  HUD  to  sell 
mortgages  without  FHA  mortgage 
insurance  without  such  a  restriction. 

Mortgages  sold  with  FHA  mortgage 
insurance  would  be  covered  by  the 
Multifamily  Mortgage  Foreclosure  Act, 
which  permits  HUD  to  require,  as  a 
condition  and  term  of  the  foreclosure 
sale,  that  the  purchaser  agree  to 
continue  to  operate  the  property  in 
accordance  with  the  terms  of  the 
original  FHA  mortgage  insurance 
program.  Mortgages  sold  with  FHA 
insurance  and  subsequently  foreclosed 
upon  would  also  be  subject  to  the 
property  management  and  disposition 
provisions  of  section  203  of  the  HCDA 
of  1978  which  provide  for  the 
preservation,  in  whole  or  part,  of  HUD- 
owned  projects  for  low-  and  moderate- 
income  persons.  To  guard  against 
windfall  profits  by  a  mortgagee  from  the 
default  of  an  insured  mortgage 
purchased  at  a  discount,  HUD  would 
limit  insurance  proceeds. 

C.  Sale  of  Delinquent  Mortgages 

In  addition  to  selling  current  (i.e., 
performing)  mortgages,  under  this  rule 
HUD  would  sell  some  delinquent  (i.e., 
nonperforming)  unsubsidized  mortgages 
to  investors  who  would  assume  the 
responsibility  for  bringing  the  mortgages 
current,  modifying  them,  refinancing 
the  property,  or  foreclosing  the 
mortgage.  Under  the  proposed  rule, 
HUD  would  not  sell  mortgages  that  it 
would  normally  foreclose  upon;  i.e., 
those  mortgages  with  incurable  defaults 
which  are  secured  by  projects  occupied 
by  low-income  tenants  not  currently 
receiving  rental  subsidies  but  who 
would  be  eligible  to  receive  rental 
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assistance  under  section  203  of  the 
HCDA  of  1978  if  the  mortgages  were 
foreclosed  upon  by  HUD. 

Loan  restructuring  is  more  desirable 
than  foreclosure  from  both  HUD's  and 
the  tenants'  points  of  view.  In 
foreclosure,  projects  undergo  long, 
periods  of  uncertainty,  and  may  suffer 
from  physical  decline  because  owners 
lack  an  economic  incentive  to  invest  in 
improvements,  and  from  management 
problems  as  owners  focus  attention  on 
economically  viable  activities. 

At  the  present  time,  however,  HUD 
lacks  sufficient  staff  capacity  to 
restructure  a  large  number  of  loans.  By 
selling  delinquent  loans,  HUD  would 
transfer  restructuring  responsibility  to 
private  purchasers  who  could  swiftly 
and  aggressively  restore  projects  to 
economic  health  and  stability.  Many 
more  tenants  would  benefit  from  swift 
resolution  of  loan  delinquencies  than 
from  foreclosure,  and  for  this  reason, 
HUD  proposes  to  sell  nonperforming 
loans. 

There  are  three  broad  groups  of 
delinquent  mortgages  suitable  for  sale: 
(1)  Formerly  coinsured  mortgages,  (2) 
mortgages  on  non-residential  property, 
such  as  nursing  homes,  and  (3)  oiher 
unsubsidized  mortgages.  For  formerly 
coinsured  mortgages,  it  was  never 
intended  that  HUD  would  become  the 
holder  of  the  mortgage  or  the  owner  of 
the  project  in  the  event  of  default. 
Under  the  coinsurance  program, 
coinsuring  lenders  originally  were 
responsible  for  foreclosing  defaulted 
project  mortgages  and  acquiring  and 
disposing  of  the  underlying  properties. 
However,  HUD  agreed  to  convert 
coinsured  mortgages  to  full  insurance 
where  the  coinsuring  lender  issued 
GNMA  mortgage-backed  securities, 
subsequently  defaulted  on  its 
obligations,  and  was  taken  over  by 
GNMA.  HUD's  agreement  to  convert 
coinsured  loans  backed  by  GNMA 
mortgage  securities  to  fully  insured 
loans  accounts  for  the  formerly 
coinsured  loans  that  are  now  in  the 
HUD-held  inventory. 

Low-income  tenants  in  formerly 
coinsured  projects  with  HUD-held 
mortgages  are  now  potentially  eligible 
for  assistance  should  HUD  foreclose  the 
mortgage  or  acquire  and  sell  the 
property.  However,  most  projects  with 
coinsured  mortgages  were  built  for 
market-rate  occupancy.  As  with 
formerly  insured  mortgages,  the 
Department  would  not  sell  those 
delinquent  coinsured  mortgages  that  it 
believes  cannot  avoid  foreclose — i.e., 
those  that  have  large  unresolvable 
delinquencies,  if  those  properties  are 
occupied  by  low-income  tenants  not 
currently  receiving  rental  subsidies  who 
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would  do  so  under  section  203  of  the 
HCDA  of  1978  if  HUD  foreclosed  upon 
the  mortgage. 

Non-residential  properties,  such  as 
nursing  homes,  do  not  have  landlord- 
tenant  relationships  and  do  not  qualify 
for  subsidy  protection  under  Section 
203.  Loans  on  these  properties  are 
particularly  suitable  for  a  sale,  because 
workout  and  renegotiation  of  these 
mortgages  requires  a  range  of 
specialized  skills  and  knowledge  not 
widely  possessed  by  HUD  staff. 

Finally,  while  some  unsubsidized 
mortgages  will  continue  to  be  foreclosed 
and  the  property  sold  by  HUD,  many 
unsubsidized  mortgages  will  be  sold  in 
periodic  sales  in  order  more  quickly  and 
effectively  to  reinstate,  refinance,  or 
modify  the  mortgages  and  return  the 
projects  to  stable  operating  condition. 
As  noted  above,  the  projects  covered  by 
unsubsidized  mortgages  to  be  sold 
would  be  occupied  by  tenants  already 
paying  market  rate  rental.  Since  projects 
would  continue  to  be  governed  by 
market  conditions  following  private 
mortgage  restructuring,  mortgage  sales 
would  be  unlikely  to  result  in 
involuntary  tenant  displacement. 

D.  Sale  of  Subsidized  Mortgages  to  State 
Agencies 

In  addition  to  selling  mortgages  to 
private  investors  and  FHA-approved 
mortgagees,  HUD  will  consider  selling 
subsidized  HUD-held  mortgages  to 
interested  State  and  local  governments 
on  a  negotiated  basis.  Section  203(h)(3) 
of  the  HCDA  of  1978  authorizes 
negotiated  sales  to  State  or  local 
governments,  or  a  group  of  i^v^rtors 
which  includes  an  agency  of  a  State  or 
local  government  provided  that:  (1)  The 
terms  of  the  sale  include  an  agreement 
by  the  State  or  local  government,  or 
agency  of  same  to  act  as  mortgagee  or 
owner  of  a  beneficial  interest  in  the 
mortgage,  and  ensure  that  the  project 
will  maintain  occupancy  by  the  tenant 
group  originally  intended  to  be  served 
by  the  subsidized  housing  program;  and 
(2)  the  sales  price  is  the  best  price  that 
the  Secretary  can  obtain  from  an  agency 
of  a  State  or  local  government,  while 
maintaining  occupancy  for  the  tenant 
group  originally  intended  to  be  served 
by  the  subsidized  housing  program. 

HUD  is  particularly  interested  in 
public  comment  from  State  and  local 
governments  as  to  what  criteria  HUD 
should  use  in  determining  whether  to 
sell  to  State  and  local  governments 
rather  than  private  investors. 


II.  Other  Matters 

A.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (0MB) 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  rule  as  a  resuh  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  Street  SW., 
Washington  IX). 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12612.  Federalism 
The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  Specifically,  the  requirements  of 
this  rule  are  directed  to  HUD,  and  do 
not  impinge  upon  the  relationship 
between  Federal  government  and  State 
and  local  governments. 

D.  Executive  Order  12606,  the  Family 
The  General  Counsel,  as  the 

Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

E.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 


not  affect  the  ability  of  small  entities, 
relative  to  larger  entities,  to  bid  for  and 
acquire  HUD-held  mortgages  that  HUD 
determines  to  sell. 

F.  Regulatory  Agenda 

This  rule  was  not  listed  in  the  . 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  25. 
1993  (58  FR  56402)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act,  and  therefore  was 
submitted  to  the  Committee  on  Banking. 
Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House 
of  Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects  in  24  CFR  Part  290 

Mortgage  insurance,  Law  and 
moderate-income  housing. 

Accordingly,  24  CFR  part  290  would 
be  amended  to  read  as  follows: 

PART  290— MANAGEMENT  AND 
DISPOSITION  OF  HUD-OWNED 
MULTIFAMILY  PROJECTS  AND 
CERTAIN  MULTIFAMILY  PROJECTS 
SUBJECT  TO  HUD-HELD 
MORTGAGES;  SALE  OF  HUD-HELD 
MORTGAGES 

1.  The  authority  citation  for  part  290 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1701z-ll.  17012-12. 
1713, 1715b.  1715z-lb;  42  U.S.C.  3535(d). 

2.  Section  290.1  would  be  revised  to 
read  as  follows: 

§290.1    Applicability. 

This  part  applies  to  HUD-owned 
multifamily  housing  projects  and  to 
rental  housing  projects  that  are  subject 
to  mortgages  held  by  HUD.  Specific 
provisions,  as  noted  in  the  regulatory 
text,  apply  only  to  "rental  housing 
projects"  as  defined  in  §  290.3. 
including  a  HUD-owned  rental  housing 
project. 

3.  In  §  290.3,  a  definition  for 
"subsidized  mortgage"  and 
"unsubsidized  mortgage"  would  be 
added  in  alphabetical  order,  and 
paragraph  (5)  of  the  definition  of 
"subsidized  rental  housing  project" 
would  be  re%ised  to  read  as  follows: 

§290.3    Definitions. 

*         •         •         •         * 

Subsidized  mortgage  means  a 
mortgage  on  a  subsidized  rental  housing 
project. 

Subsidized  rental  housing 
project 


*   *  » 


(5)  Housing  assistance  pavinents 
under  section  23  of  the  United  States 
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Housing  Act  of  1937  in  effect  before 
January  1, 1975.  or  section  8  of  the 
United  States  Housing  Act  of  1937,  if: 

(i)  For  purposes  of  subparts  A,  B,  and 
C  of  this  part,  more  than  SO  percent  of 
the  units  in  the  project  are  receiving 
such  assistance;  or 

fii)  For  purposes  of  subpart  D  of  this 
part,  any  of  the  units  in  the  project  are 
receiving  such  assistance. 

Housing  assistance  payments  under  the 
section  8  Rental  Certificate  program,  24 
CFR  part  882,  subparts  A,  B,  C.  and  F, 
and  the  section  8  Rental  Voucher 
program,  24  CFR  part  887,  are  excluded 
in  determining  whether  a  project  is  a 
subsidized  rental  housing  project. 

Unsubsidized  mortgage  means  any 
HUD-held  mortgage  which  is  not  a 
subsidized  mortgage. 
•        «        •        *        * 

4.  A  new  subpart  D  would  be  added 
to  part  290  to  read  as  follows: 

Subpart  0--Sato  of  HUD-Heid  Mortgages 

290.200  Purpose 

290.201  Sale  of  Subsidized  HUD-held 
Mortgages 

290.202  Sale  of  Unsubsidized  HUD-held 
Mortgages 

Subpart  D— Sale  of  HUD-Held 
Mortgages 

§290.200    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  HUD's  policy  regarding  the  sale  of 
subsidized  and  unsubsidized  HUD-held 
mortgages. 

§  290.201    Sale  of  Subsidized  HUD-Hetd 
Mortgages. 

HUD's  policy  for  selling  subsidized 
HUD-held  mortgages  is  as  follows: 

(a)  HUD  will  sell  current  mortgages 
with  FHA  mortgage  insurance  on  a 
competitive  basis  to  FHA -approved 
mortgagees:  or 

(b)  HUD  will  sell  current  mortgages 
on  a  negotiated  basis  to  State  or  local 
governments,  or  a  group  of  investors 
which  includes  an  agency  of  a  State  or 
local  government  if: 

(1)  The  terms  of  the  sale  include  an 
agreement  by  the  State  or  local 
government,  or  agency  of  same  to  act  as 
mortgagee  or  owner  of  a  beneficial 
interest  in  the  mortgage,  and  ensure  that 
the  project  will  maintain  occupancy  by 
the  tenant  group  originally  intended  to 
be  served  by  the  subsidized  housing 
program;  and 

(2)  The  sales  price  is  the  be.st  price 
that  the  Secretary  can  obtain  from  an 
agency  of  a  Slate  or  local  government, 
while  maintaining  occupancy  for  the 
tenant  group  originally  intended  to  be 
served  by  the  subsidized  housing 
program. 


(c)  HUD  will  sell  current  mortgages 
without  FHA  mortgage  iiuurance  if 
HUD  can  offer  protections  equivalent  to 
an  insured  sale. 

(d)  HUD  will  sell  delinquent 
mortgages  only  if  as  part  of  the  sales 
transaction  those  mortgages  are 
restructured  and  either  FHA  mortgage 
insurance  or  equivalent  protections  are 
provided. 

§290.202    Sale  ol  Unsubsidized  HUD-Heid 
■Mortgages. 

HUD's  policy  for  selling  unsubsidized 
HUD*held  mortgages  is  as  follows: 

(a)  HUD  will  sell  current 
unsubsidized  mortgages  with  or  without 
FHA  mortgage  insurance. 

(b)  HUD  vnrill  sell  delinquent 
unsubsidized  mortgages  without  FHA 
mortgage  insurance. 

(c)  HUD  will  not  sell  delinquent 
mortgages  if  it  believes  that  foreclosure 
is  unavoidable,  and  the  project  securing 
the  mortgage  is  occupied  by  low-income 
tenants  who  are  not  receiving  housing 
assistance  but  would  do  so  if  HUD 
foreclosed  upon  the  mortgage. 

Dated:  March  16, 1994. 
leaniw  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing — Fedend  Housing  Commissioner. 
IFR  Dbc  94-B620  Filed  4-12-94:  6:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  220 
RIN  1010-AB46 

Extension  of  Time  Period  for 
Maintaining  Records  on  Outer 
Contfnental  Shelf  Net  Profit  Share  Oil 
and  Gas  Leases 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  previously  published  a 
Notice  of  Proposed  Rulemaking  to 
amend  its  offshore  Net  Profit  Share 
Lease  [NPSL)  regulations  relating  to 
record  maintenance  requirements  and 
certain  audit  requirements.  The  MMS 
now  is  issuing  a  further  notice  of 
proposed  rulemaking  on  this  proposed 
change. 

DATES:  Written  comments  must  be 
received  on  or  before  June  13, 1994. 
ADDRESSES:  Mail  your  written 
comments  to  the  Minerals  Management 
Service,  Royalty  Management  Program. 
Rule$  and  Procedures  Staff,  P.O.  Box 


25165.  Mall  Stop  3901,  Denver, 
Colorado  80225-0165,  Attention:  Devid 
S.  Guzy. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff  at  (303)  231-3432, 
SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  proposed  rule  is 
David  A.  Hubbard  of  the  MMS  Royalty 
Management  Program,  Valuation  and 
Standards  Division,  Lakewood, 
Colorado. 

I.  Background 

(a)  History  of  NPSL  Accounting  Rules 

A  chronology  of  the  NPSL  rules 
follows: 

•  May  30, 1980 — before  Congress 
passes  tiie  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C,  1701  et  seq. — the  Department  of 
Energy  (DOE)  publishes  regulations  on 
accounting  procedures  for  offshore 
NPSL's  (10  CFR  part  390). 

•  December  1981 — the  Secretary  of 
the  Interior  receives  authority  to 
administer  the  NPSL  rules  (I\ib.  L.  97- 
100). 

•  January  11, 1983  (48  FR  1182)— 
NPSL  rules  transferred  to  the 
Department  of  the  Interior  (Department), 
MMS,  and  redesignated  30  CFR  part 
261. 

•  August  5, 1983—30  CFR  part  261  is 
redesignated  30  CFR  part  220  (48  FR 
35642). 

(b)  Current  and  Original  Rules 
Compared 

Other  than  minor  administrative 
changes,  MMS'  version  of  the  NPSL 
accounting  rules  in  30  CFR  part  220 
duplicates  DOE's  original  rules  in  10 
CFR  part  390.  Both  provide  that: 

•  Ledger  cards  showing  charges  and 
credits  to  the  NPSL  capital  account 
must  be  maintained  for  36  months  after 
the  lessee  ceases  NPSL  operations; 

•  All  other  docimients,  journals,  and 
records  must  be  maintained  for  36 
months  from  the  due  date  or  date  of 
mailing  of  the  statement  of  account  on 
an  NPSL,  whichever  comes  later; 

•  The  Department  has  the  right  to 
start  an  audit  any  time  within  36 
months  of  the  due  date  of  the  statement 
to  be  audited  or  the  date  it  was  mailed, 
whichever  is  later. 

(c)  NPSL  vs.  FOGRMA  Recordkeeping 
Requirements 

The  record  maintenance  periods  in 
the  NPSL  rules  conflict  with  current 
statutory  record  maintenance 
requirements  on  all  Federal  and  Indian 
oil  and  gas  leases,  including  leases  on 
the  OCS.  Section  103  of  FOGRMA,  30 
U.S.C.  1713,  "Required  Recordkeeping." 
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states,  in  part  that  a  lessee,  operator,  or 
other  person  •  *  •  shall  establish  and 
maintain  any  records,  make  any  reports, 
and  provide  any  information  that  the 
Sec^tary  may,  by  rule,  reasonably 
require  *  *  *.  Upon  the  request  of  any 
officer  or  employee  duly  designated  by 
the  Secretary  or  any  State  or  Indian  tribe 

*  *   *  the  appropriate  records,  reports, 
or  information  •   *   *  shall  be  made 
available  for  inspection  and  duplication 
by  such  officer  or  employee,  State,  or 
Indian  tribe.  Records  •   *   *  shall  be 
maintained  for  6  years  *   *   •  unless  the 
Secretary  notifies  the  record  holder  that 
he  has  initiated  an  audit  *   *   *  and  that 
such  records  must  be  maintained  for  a 
longer  period.  In  any  case  when  an 
audit  or  investigation  is  underway, 
records  shall  be  maintained  until  the 
Secretary  releases  the  record  holder  of 
the  obligation  to  maintain  such  records. 

Section  3(5)  of  FOGRMA,  30  U.S.C. 
1702,  defines  the  term  "lease"  to 
include  "any  *   •   *  profit  share 
arrangement*   *   *  issued  or  approved 
by  the  United  States  under  a  mineral 
leasing  law  that  authorizes  exploration 
for,  extraction  of,  or  removal  of  oil  or 
gas."  So,  FOGRMA  applies  to  NPSL 
records. 

(d)  General  MMS  Recordkeeping  Rules 

The  MMS  issued  regulations  at  30 
CFR  212.50,  "Required  recordkeeping 
and  reports,"  after  FOGRMA's 
enactment.  They  state  in  part  that  all 
records  *   *   *  shall  be  maintained 

*  *  *  for  6  years  *  *  •  unless  the 
recordholder  is  notified,  in  writing,  that 
records  must  be  maintained  for  a  longer 
period.  When  an  audit  or  investigation 
is  underway,  records  shall  be 
maintained  until  the  recordholder  is 
released  by  written  notice  of  the 
obligation  to  maintain  records. 

Paragraphs  (a)  and  (b)  of  MMS 
regulations  at  30  CFR  212.51,  "Records 
and  files  maintenance,"  state  in  part 
that  each  lessee  *   •   *  shall  make  and 
retain  accurate  and  complete  records 
necessary  to  demonstrate  that  payments 
of  rentals,  royalties,  net  profit  shares, 
and  other  payments  related  to  offshore 
and  onshore  Federal  and  Indian  oil  and 
gas  leases  are  in  compliance  with  lease 
terms,  regulations,  and  orders  *   *   *  . 
Lessees  •   *  *  required  to  keep  records 
under  this  section  shall  maintain  and 
preserve  them  for  6  years  *   *   •  unless 
the  Secretary  notifies  the  recordholder 
of  an  audit*  *  *  and  that  they  must  be 
maintained  for  a  longer  period.  When  an 
audit  or  investigation  is  underway, 
records  shall  be  maintained  until  the 
recordholder  is  released  in  writing  from 
the  obligation  to  maintain  the  records 


Thus,  part  212  specifically  requires 
that  NPSL  records  be  maintained  at  least 
6  years  after  generation.  Under  §  212.50, 
this  period  may  be  longer,  if  the 
recordholder  is  notified  in  writing. 

(e)  Who  Is  Responsible  for  NPSL 
Reporting? 

The  June  11, 1981,  Notice  to  Lessees 
for  Implementation  of  Net  Profit  Share 
Accounting  for  OCS  Oil  and  Gas  Leases, 
46  FR  30897,  clarifies  NPSL  reporting 
responsibilities.  It  states: 

•  The  designated  NPSL  operator  must 
meet  the  reporting  requirements  of  30 
CFR  390.031  (1980)  (now  30  CFR 
220.031  (1992))  for  all  lease  interest 
holders. 

•  Until  production  starts,  each 
operator  must  file  an  annual  report  by 
60  days  after  the  lease  anniversary  date. 

•  After  production  starts,  a  monthly 
report  must  be  filed  and  pa\Tnents 
m.ade. 

•  Each  operator  is  responsible  for 
making  NPSL  payments. 

Further,  the  MMS  Oil  and  Gas  Payor 
Handbook,  vol.  II,  section  3.3.8,  states 
that  NTSL  operators  must  file  a  Report 
of  Sales  and  Royalty  Remittance  (Form 
MMS-2014)  monthly. 

(fl  First  Proposed  Rule 

On  June  7, 1990,  MMS  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (55  FR  23248).  The 
MMS  proposed  to  amend  the  FOGRMA 
implementation  requirement  at  30  CFR 
220.030  to  make  its  recordkeeping 
requirements  the  same  as  FOGRM.^'s 
and  those  of  30  CFR  212.50  and  212.51. 
The  MMS  proposed  the  changes  because 
the  NPSL  accounting  procedures 
predate  and  conflict  with  FOGRMA  and 
MMS'  general  recordkeeping  rules. 

The  MMS  also  proposed  to  delete  30 
CFR  220.033  because  30  CFR  217.50 
already  applies  to  all  oil  and  gas  audits, 
including  NPSL's.  The  MMS  is 
preparing  separately  a  proposed 
rulemaking  to  revise  30  CFR  part  217, 
Audits  and  Inspections;  NPSL  audit 
requirements  will  be  included  in  that 
rulemaking. 

(g)  Agreements  With  Operators 

After  MMS  published  the  proposed 
rule,  it  signed  agreements  with  over  half 
of  the  existing  NPSL  operators.  Under 
these  agreements  operators  can  either 
supply  NPSL  records  directly  to  MMS 
or  maintain  them  until  MMS  completes 
a  lease  audit.  All  who  signed  the 
agreement  opted  to  maintain  the  records 
themselves  rather  than  send  them  to 
MMS. 


IL  Further  Notice  of  Proposed 
Rulemaking 

The  June  1990  proposed  rule  would 
have  assured  consistency  between  the 
NPSL  rules  and  FOGRMA  by  putting  the 
FOGRMA  6-year  recordkeeping 
requirements  in  the  NPSL  rules.  But, 
given  the  audit  needs  described  in 
paragraph  IV  below,  MMS  concluded 
that  a  modified  approach  was  needed. 

The  main  thrust  of  this  revised 
proposed  rule  parallels  the 
recordkeeping  agreements  now  in  place 
between  MMS  and  a  majority  of  NTSL 
operators.  Because  of  this  substantial 
change  from  the  June  1990  proposed 
rule,  MMS  is  publishing  this  revised 
proposed  rule  in  the  Federal  Register 
for  public  review  and  comment. 

The  MMS  received  comments  from 
one  industry  respondent  on  the  June 
1990  proposed  rulemaking.  Those 
comments  were  considered  in  this 
revised  proposed  ralemaking;  thev  are 
discussed  in  paragraph  III  below.  The 
revised  proposed  rule  is  summarized 
and  discussed  in  paragraph  IV  below. 

III.  Comments  Received  on  June  1990 
Proposed  Rule 

The  June  1990  proposed  rule 
provided  for  a  30-day  public  comment 
period  ending  July  9,  1990.  We  received 
comiments  from  one  industry  source. 

(a)  The  commenter  felt  a  period  longer 
than  30  days  should  be  allowed  for 
comments  on  the  proposed  rulemaking. 
They  felt  MMS  had  ample  time  since 
FOGRMA's  enactment  to  make  the 
proposed  amendment,  and  to  allow  only 
a  30-day  comment  period  was  not 
justified. 

MMS  Response:  The  MMS  received 
comments  from  only  one  source,  and  no 
one  else  asked  for  more  time.  Thus, 
MMS  believes  the  30-day  comment 
period  was  long  enough  for  all 
interested  parties  to  reply  to  the 
proposed  rule. 

(b)  The  commenter  said  the 
amendments  must  be  prospective  from 
the  effective  date  of  the  final  rule. 

MMS  Response:  Section  305  of 
FOGRMA  states  that  the  provisions  of 
this  Act  shall  apply  to  oil  and  gas  leases 
issued  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act,  except  that  in  the 
case  of  a  lease  issued  before  such  date, 
no  provision  of  this  Act  or  any  rule  or 
regulation  prescribed  under  this  Act 
shall  alter  the  express  and  specific 
provisions  of  such  a  lease. 

Since  NPSL  lease  terms  do  not 
include  time  periods  for  keeping 
records,  NPSL's  have  been  subject  to 
FOGRMA's  requirements  as  a  matter  of 
law  since  its  enactment  in  1983.  Thus, 
the  proposed  changes  would  not  be 
"retroactive." 
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(c)  The  commenter  said  there  were  a 
number  of  leases  issued  under  the 
initial  regulations— i.e.,  10  CFR  390.030. 
390.033.  and  390.034.  now  unchanged 
at  30  CFR  220.030.  220.033.  and 
220.034— but  after  enactment  of 
FOGRMA  section  103,  and  these  leases 
must  be  grandfathered. 

\€v{S  Response:  As  discussed  above, 
section  103  of  FCXiRMA  applies  to  all 
NPSL's;  section  305  is  clear  on  this 
point.  The  fact  that  some  NPSL's  were 
issued  while  the  initial  regulations  were 
in  effect,  but  after  FOGRMA's 
enactment,  has  no  bearing  on  the 
applicability  of  section  305  or  the 
section  103  recordkeeping  requirements. 
Statutory  requirements  always 
supersede  inconsistent  regulatory 
obligations. 

(d)  The  commenter  did  not  agree  that 
§  220.033,  Audits,  should  be  ren'.oved  in 
favor  of  §  217.50.  The  commenter  gave 
no  reasons  for  this  objection. 

MMS  Response:  The  MMS  proposed 
to  delete  §  220.033  to  clarify  that  NPSL 
audits  will  be  subject  to  procedures 
already  described  in  30  CFR  part  217. 
The  MMS  is  preparing  a  proposed 
rulemaking  to  revise  30  CFR  part  217;  it 
will  address  NPSL  audits.  There  is  no 
need  to  duplicate  the  NPSL  audit 
requirements  in  §220.033. 

rV.  Summary  of  Revised  Proposed  Rule 

(a)  Need  for  Rule 

This  revi!3ed  proposed  rulemaking 
amends  §  220.030  to  clarify  that  the 
minimum  period  for  maintaining 
records  on  NPSL's.  like  all  other  lease 
subject  to  FOGRMA.  is  6  years  after 
record  creation.  In  some  cases  lessees 
create  NTSL  cost  records,  but 
production  may  not  start  for  several 
more  years;  thus  an  MMS  audit  logically 
may  not  start  for  more  than  6  years  past 
first  record  creation.  Although  the  audit 
may  not  begin  before  production  starts 
or  before  long  cost  accrual  periods  pass, 
all  costs  accumulated  in  the  NPSL 
capital  account  after  lease  issuance 
affect  the  account  balance  in  later 
periods.  Thus,  unlike  leases  where 
production  costs  do  not  affect  royalties, 
NPSL  records  need  long-term 
maintenance  so  MMS  can  properly 
verify  the  capital  account  balance  at  the 
start  of  any  period. 

(b)  MMS  Proposal 

To  preserve  the  required  records  until 
an  audit  begins.  MMS  proposes  that  the 
current  NPSL  operator  furnish  all 
records  on  the  NPSL  capital  account  to 
the  Deputy  Associate  Director  for  Audit 
as  they  are  created,  on  an  annual  basis. 
Or.  the  operator  could  sign  an 
agreement  to  maintain  the  records  for  6 


years  after  cessation  of  operations  and 
provide  them  for  audit  as  needed.  Then 
the  of)erator  would  keep  the  records 
until  notified  by  MMS  that  they  are  no 
longer  needed.  The  MMS  already  has 
signed  such  agreements  with  a  majority 
of  the  current  NPSL  operators. 

The  proposed  rule  would  require  the 
operator  to  provide  MMS  ail  NPSL 
capital  account  records  the  operator 
now  holds  that  are  older  than  6  years — 
unless  the  operator  agrees,  in  writing,  to 
maintain  them  and  furnish  them  to 
MMS  on  request.  Also,  §  220.031(c) 
would  be  changed  to  clarify  NPSL 
reporting  and  pavTuent  requirements. 
Lastly,  the  existing  §  220.033  would  be 
removed  and  §220.034  revised  and 
redesignated  as  a  new  §  220.033. 

(c)  Public  Comment 

The  MMS's  policy  is  to  give  the 
public  a  chance  to  take  part  in  the 
nilemaking  process  whenever  possible. 
So,  you  may  send  written  comments  or 
suggestions  about  this  notice  to  the 
location  shown  in  the  ADDRESSES 
section  of  this  preamble.  Comments 
must  be  received  by  the  date  identified 
in  the  DATES  section  of  this  preamble. 

V.  Procedural  Mailers 

The  Regulatory  Flexibility  Act 

The  rule  is  needed  to  conform 
regulations  to  existing  statuton,' 
requirements.  The  Department  has 
determined  that  this  rulemaking  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  ' 

Executive  Order  12630 

The  Ctepartment  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  hnplication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  "Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Exec-utive 
Order  12778. 

Execufive  Order  12866 

This  docujnent  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action  requiring 
review  by  the  Office  of  Management  and 
Budget. 


Papen\'ork  Reduction  Act  of  1980 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  220 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Mineral 
royalties.  Natural  gas.  Petroleum.  Public 
lands — mineral  resources.  Reporting 
and  recordkeeping  requirements. 

Dated:  February  25, 1994. 
Bob  Armstrong, 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  30 
CFR  part  220  as  follows: 

PART  200— ACCOUrmNG 
PROCEDURES  FOR  DETERMINING 
NET  PROFIT  SHARE  PAYMENT  FOR 
OCS  OIL  AND  GAS  LEASES 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  Sec.  205,  Pub.  L.  95-372.  92 
Stat.  543  (43  U.S.C.  1337). 

2.  Paragraph  (b)  of  §  220.030  is  revised 
to  read  as  follows: 

§  220.030    Maintenance  of  records. 

*         *         *         •         • 

(b)  The  Federal  Oil  and  Gas  Royalty 
Management  Act,  30  U.S.C.  1713, 
requires  that  NPSL  records  be 
maintained  for  6  years  after  they  are 
generated  unless  the  Secretary  or 
designee  notifies  the  record  holder  tliat 
an  audit  or  investigation  involving  such 
records  has  begun,  and  that  they  must 
be  kept  longer.  Because  NTSL  audits  or 
investigations  may  not  start  within  6 
years  of  lease  record  creation,  the  NPSL 
operator  must  provide  records  under 
either  paragraph  (b)(1)  or  (b)(2): 

(1)  The  current  NPSL  operator  must 
provide  MMS  all  the  NPSL  capital 
account  records  annually  through  the 
end  of  lease  operations.  The  first  records 
must  be  supplied  within  (60  days 
following  the  final  rule's  eflective  date], 
or.  for  new  operators,  within  60  days  of 
the  date  they  become  the  new  operator, 
all  NPSL  records  created  up  to  that  time, 
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except  any  provided  earlier,  must  be 
included.  Following  the  initial 
submission  the  operator  must  submit 
records  each  calendar  year  through 
cessation  of  operations  by  January  31  of 
the  year  following  the  end  of  the 
calendar  year.  The  records  must  be 
mailed  to  the  Minerals  Manopement 
S?-rvice,  Royalty  Management  Program, 
Deputy  Associate  Director  for  Ai.dit, 
P.O.  Box  2.5165,  Denver,  Colorado 
80225-0165; or 

(2)  The  current  NPSL  opcratcr  may 
sign  an  agreement  with  M>.i5  to 
maintain  records  on  the  NPSL  capital 
account  for  G  ye.srs  after  cessation  of 
operations  and  make  them  available  to 
MMS  for  audit  or  investigation  on 
rvquest.  This  signed  agreement  must  be 
received  by  MMS  on  or  before  the  date 
the  initial  records  must  be  supplied 
under  paragraph  (b)(1)  of  this  section, 
and  submitted  to  MMS  at  the  address 
under  paragraph  (b)(1).  Under  the 
agreement,  records  must  be  kept  until 
an  audit  or  investigation  is  completed 
and  the  Director  releases  the 
recordholder  from  maintaining  the 
records.  But,  if  other  sources  later  show 
evidence  of  possible  fraud,  collusion,  or 
underpayments,  MMS  may  farther 
examine  records  and  transactions  of 
earlier  audit  periods. 

3.  Paragraph  (c)  of  §  220.03 1  is  revised 
to  read  as  follows: 

§  220.031    Reporting  and  payment 
requirements. 

***** 

(c)  Each  lessee  subject  to  this  part 
shall  submit  with  the  required  Form 
MMS-2014,  which  shall  be  due  at  the 
same  time  as  the  report  required  in 
paragraph  (b)  of  this  section,  any  net 
profit  share  payment  due  the  United 
States  .^or  the  period  covered  by  the 
report. 


220.032    [Amended] 

4.  Paragraph  (d)  of  §  220.032  is 
amended  bv  ."-vising  the  reference  to 
"§  220.033''  in  the  first  sentence  to  read 
"30  CFR  part  217." 

§  220.033    [Removed] 

5.  Section  220.033  is  removed. 

§220.034    [Redesignated  as  §220.033] 

6.  Section  220.034  is  redesignated  as 
§220.033. 

7.  Paragraph  (a)  of  redesignated 

§  220.033  is  revised  to  read  as  follows: 

§  220.033    Redetermination  and  appeals, 
(a)  If  an  inspection  of  records  or  an 
audit  causes  the  Director  to  find  an  error 
in  the  NPSL  capital  account  or  the  net 
profit  share  payment — whether  in  favor 
of  the  Government  or  the  lessee — the 


Director  will  redetermine  the  net  profit 
share  base,  recalculate  the  net  profit 
share  payment  due  the  United  States, 
and  notify  the  lessee  of  the 
recalculation. 
***** 

(PR  Doc.  94-8810  Filed  4-12-94;  8:45  ain) 

BILLING  CODE  «310-MR-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  165 

[COTP  Baltimore  94-0031 

Safety  Zone  Regulation:  Hammerman 
Area  of  Gunpowder  Falls  State  Park, 
Baltimore  County,  MD 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Bahimore  is  considering  a 
proposal  to  establish  a  safety  zone  for 
the  purpose  of  the  third  annual 
Maryland  "Swim  For  Life",  at  the 
request  of  the  Maryland  "Swim  For 
Life"  Committee  of  Baltimore, 
Maryland.  The  "Swim  For  Life"  event 
will  consist  of  a  two  and  a  one  half  mile 
swim  to  be  held  at  the  Hammerman  area 
of  Gunpowder  Falls  State  Park, 
Gunpowder  River,  Maryland.  The  Swim 
will  start  at  Hammerman  area  beach 
number  five,  to  the  Maxwell  Point  buoy, 
thence  to  Oliver  Point  buoy  and  thence 
to  Hammerman  area  beach  numbers  one 
and  two.  The  safety  zone  is  necessary  to 
control  small  craft  and  recreational 
vessel  traffic,  and  to  provide  for  the 
safety  of  life  and  property  on  U.S. 
navigable  waters  from  the  hazards 
associated  with  this  swimming  event. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  Comments  must  be  received  on 
or  before  May  13,  1994. 

ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office  Baltimore,  Custom  House, 
40  South  Gay  Street,  Baltimore. 
Maryland  21202-4022.  Comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  the  above  address  in  room 
343.  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand  delivered  to  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  Timothy  P.  Ryan, 
(410)962-2651. 


SUPPl^MEMTARV  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  and 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  Baltimore  94-003)  and  the 
specific  section  of  the  proposal  to  which 
their  comments  apply,  as  well  as  give 
reasons  for  each  comment.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  The  proposed 
regulation  may  be  changed  in  light  of 
comments  received.  No  public  hearing 
is  planned,  but  one  may  be  held  if 
wTitten  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Backgroimd  and  Purpose 

In  November,  1993,  an  application 
was  received  by  U.S.  Coast  Guard  Group 
Baltimore  from  the  Mar^■land  Swim  For 
Life  Committee,  requesting  a  safety  zone 
for  the  "Swim  For  Life"  event.  This 
event  is  to  be  held  in  the  Hammerman 
area  of  Gunpowder  Falls  State  Park, 
Gunpowder  River,  Maryland,  on  June 
18, 1994.  As  part  of  their  application, 
the  "Swim  For  Life"  Committee 
requested  the  Coast  Guard  provide 
control  of  spectator  and  commercial 
traffic  during  the  swimming  event. 

Discussion  of  Regulations 

This  regulation  is  necessary  to  ensure 
the  safety  of  spectator  craft,  recreational 
vessels  as  well  as  swimmers 
participating  in  the  event,  and  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  the  event.  Since  the  Gunpowder 
Falls  river  will  not  be  closed  for  an 
extended  i>eriod,  vessel  traffic  should 
not  be  severely  disrupted. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Timothy  P.  Ryan, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore,  Maryland  and 
Lieutenant  Monica  Lombard!,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
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FR  11034:  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632)-. 

Because  it  expects  the  impact  of  this 
rufe  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(See  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this  rule 
will  economically  affect  your  business. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Records  and  recordkeeping 
requirements.  Security  measures. 
Vessels.  Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  165  of  title  33,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-  (g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  In  part  165  a  temporary  165.T05- 
019  is  added  to  read  as  follows: 


§  165.T05-01 9    Safety  Zone:  Hammerman 
Arta  of  the  Gunpowder  Falls  State  Park, 
Gunpowder  State  Park,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  500  yards  either 
side  of  a  line  connecting  the  following 
points  beginning  at 


39»21.8'N. 
39*  21.6' N. 

39«  22. 6'  N. 
39' 21.8' N. 


Longitude 

76°  20.4  W.,  thence  to 
76°  19.9'  W..  thence  to 
76°  20.2'  W..  thence  to 
76°  20.4'  W. 


(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  eny  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore.  Mar>'land  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore. 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  16  and 
13. 

|d)  Regulations,  (l)  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (2. a.)  of  these  regulations,  but 
may  not  block  a  navigable  channel. 

(e)  Effective  Dates.  This  section  is 
effective  from  7  a.m.  June  18, 1994,  to 
1  p.m.  June  18,  1994;  the  alternate  day 
will  be  June  19,  1994,  encompassing  the 
same  area  description  and  time  frame; 
unless  sooner  terminated  by  the  Captain 
of  the  Port,  Baltimore,  Maryland. 

Dated;  April  1.  1994. 
G.S.  Cope, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 
[FR  Doc.  94-8836  Filed  4-12-94:  8:45  am] 
BILUNG  CODE  49ia-14-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  261  and  262 

Prohibitions;  Law  Enforcement 
Support  Activities 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  On  February  16. 1994.  at  59 
FR  7880,  the  Forest  Service  published  a 
proposed  rule  to  36  CFR  parts  261  and 
262,  Prohibitions:  Law  Enforcement 
Support  Activities.  The  Department  of 
Agriculture  gave  notice  that  this 
proposed  rule  would  provide  a 
comprehensive  revision  of  the  acts 
prohibited  on  the  National  Forest 
System  which  are  enforced  by  personnel 
of  the  Forest  Service.  The  proposed 
revisions  respond  to  emerging  law 
enforcement  issues,  the  enactment  of 
new  laws,  and  the  promulgation  of  new 
rules  that  have  occurred  since  the 
subject  rules  were  last  revised.  The 
public  comment  period  was  to  expire  on 
April  18. 1994.  The  public  has  asked  for 
more  time  to  respond  and  comment  on 
this  proposed  rule,  therefore,  the  Forest 
Service  is  extending  the  public 
comment  period  until  May  18, 1994. 
DATES:  Written  comments  must  be 
received  in  writing  and  postmarked  no 
later  than  May  18. 1994. 
ADDRESSES:  Send  written  comments  to 
Director,  Law  Enforcement  and 
Investigations  (5300).  Forest  Service, 
USDA.  P.O.  Box  96090.  Washington,  DC 
20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Gregory,  Law  Enforcement  and 
Investigations  Staff,  (912)  267-2471  or 
Kathryn  Toffenetti,  Office  of  the  General 
Counsel.  Natural  Resources  Division, 
(202)  720-2651. 

Dated:  April  7, 1994. 
Jack  Ward  Thomas, 

Chief,  Forest  Service. 

IFR  Doc.  94-8850  Filed  4-12-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[PP4F4284/R2051;  FRL-4771-8] 

Bacillus  Subtilis  MB!  600;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes 
establishing  an  exemption  from  the 
requirement  for  a  tolerance  for  residues 
of  the  biofungicide  Bacillus  subtilis  MBI 
600  in  or  on  all  raw  agricultural 
commodities  when  applied  as  a  seed 
treatment  for  growing  agricultural  crops 
in  accordance  with  good  agricultural 
practices.  This  exemption  was  ."-equested 
by  Gustafson,  Inc..  Dallas,  Texas. 
DATES:  Written  comments,  identified  by 
the  document  control  number 
1PP4F4284/R20511,  must  be  received  on 
or  before  May  13,  1994. 

ADDRESSES:  By  mail,  submit  v\Titten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  S\V., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway.,  Arlington.  VA 
22202, (703)  305-6900. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
addre.ss  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  C.  Jackson,  Acting  Product 
Manager  (PM)  21.  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227.  CM  #2,  1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703) 305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  from  Gustafson,  Inc.,  P.O.  Box 
660065,  Dallas,  Texas  75266-O065. 
pesticide  petition  (FP)  4F4284  on  March 
2.  1993,  proposing  to  amend  40  CFR 
part  180  by  establishing  a  regulation 
pursuant  to  the  Federal  Food.  Drug  and 
Cosmetics  Act.  21  U.S.C  346a  and  371. 
to  exempt  from  the  requirement  of  a 
tolerance  the  residues  of  the 
biofungicide  Bacillus  subtilis  MBI  600 
in  or  on  all  raw  agricultural 
commodities  when  applied  as  a  seed 
treatment  for  growing  agricultural  crops 


in  accordance  with  good  agricultiiral 
practices.  The  notice  of  application  to 
register  Bacillus  subtilis  MBI  600  as  a 
new  active  ingredient  was  published  in 
the  Federal  Register  (58  FR  67791)  on 
Etecember  22,  1993.  No  comments  were 
received  in  response  to  the  FR  Notice. 

Strain  MBI  600  of  the  bacterium 
Bacillus  subtilis  is  a  naturally  occurring 
isolate  of  the  spore-forming  genus 
Bacillus  which  was  first  isolated  from 
faba  bean  plants  growing  at  Nottingham 
University  School  of  Agriculture,  Sutton 
Boningham,  United  Kingdom.  Bacillus 
subtilis  is  a  soil  saprophyte  found 
world-wide.  Strains  of  this  organism  are 
not  generally  regarded  as  human  or 
animal  pathogens.  The  product  is 
intended  to  be  used  as  a  seed  treatment. 
When  applied  to  seeds,  the  bacteria 
colonize  the  developing  root  system, 
competing  with  disease  organisms 
which  attack  roots. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  an  acute  oral  toxicity/ 
pathogenicity  study  in  the  rat.  an  acute 
dermal  toxicity  study  in  the  rabbit,  an 
acute  pulmonary  toxicity/pathogenicity 
study  in  the  rat,  an  acute  intravenous 
toxicity/pathogenicity  study  in  the  rat,  a 
primary  eye  irritation  study  in  the 
rabbit,  and  a  delayed  contaci 
hypersensitivity  study  in  the  guinea  pig. 
These  studies  were  performed  on  the 
active  ingredient  and  the  end-use 
product  Gus  376  Concentrate  Biological 
Fungicide.  A  review  of  these  studies 
indicated  that  the  biofungicide  was  not 
toxic  to  test  animals  when  administered 
via  the  oral,  dermal,  intravenous  or 
pulmonary  routes.  The  active  ingredient 
was  not  infective  or  pathogenic  for  test 
animals  when  administered  via  the  oral, 
pulmonary'  or  intravenous  route.  The 
end-use  produci  produced  slight  ocular 
irritation  which  dissipated  within  4 
days  of  dosing.  An  overall  moderate 
skin  sensitization  reaction  wis  noted  in 
the  treated  guinea  pigs  24  to  72  hours 
following  treatment.  No  reports  of 
hypersensitivity  have  been  recorded 
from  personnel  working  with  this 
organism.  Ail  of  the  toxicity  studies 
submitted  are  considered  acceptable. 
The  toxicity  data  provided  are  sufficient 
to  show  that  there  are  no  foreseeable 
human  or  domestic  health  hazards 
likely  to  arise  from  the  use  of  the 
product  as  a  seed  treatment. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrated  that  this  biological  control 
agent  is  not  toxic  to  humans.  No 


enforcement  actions  are  expected. 
Therefore,  the  requirement  for  an 
analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  biofungicide. 
Bacillus  subtilis  MBI  600  is 
considered  useful  for  the  purpose  for 
which  the  exemption  from  the 
requirement  of  a  tolerance  is  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  the  exemption  will 
protect  the  public  health.  Therefore,  the 
regulation  is  proposed  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule.  Comments  must  bear  a 
notation  indicating  the  document 
control  number  [PP4F4284/R2051I.  All 
wTitten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  Virginia  address  given 
above  from  8  a.m  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  Protection, 
Administrative  practice  and  procedures. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Uiitpd:  April  5,  1M4. 

Stephen  L.  Johnson, 

Acting  Director.  Pegistraiion  Division,  Office 
of  Pesticides  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

Part  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §180.1128.  to  read 
as  follows: 
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§180.1128    Bacillus  subtUis  MBI  600;  of  a  tolerance  in  or  on  all  raw 

exemption  from  the  requirement  of  a  agricultural  commodities  when  applied 

tolerance.  as  a  sgg^  treatment  on  seeds  used  for 

The  biofungicide  Bacillus  subtilis  MBI  growing  agricultural  crops  in 
600  is  exempted  from  the  requirement 


accordance  with  good  agricultural 
practices. 

(FR  Doc.  94-8875  Filed  4-12-94;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
ol  the  Oregon  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provision.s  of  the  niles  and 
rpgulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oregon  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  4  p.m.  on  Wednesday,  April 
27,  1994.  at  the  Red  Lion,  1000  NE. 
Multnomah,  Portland,  Oregon  97232. 
The  purpose  of  the  meeting  is  to  plan 
activities  and  programming  for  the 
coming  yegr. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jeannette  Y.  Pai 
or  Philip  Montez.  Director  of  the 
Western  Regional  Office,  213-894-3437 
(TDD  213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  5, 1994. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-8829  Filed  4-12-94;  8:45  am] 

BILUNC  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  14-M] 

Foreign-Trade  Zone  141— Rochester, 
NY;  Application  for  Subzone  Status, 
Gleason  Corporation  Plant  (Gear 
Production  Machinery),  Rochester,  NY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  County  of  Monroe,  New 
Yorlc.  grantee  of  FTZ  141,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  plant  (gear  production 
machinery)  of  the  Gleason  Corporation 
(Gleason),  located  in  Rochester,  New 
York  ("The  Gleason  Works").  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  28,  1994. 

The  Gleason  Works  (37  acres/721.371 
sq.ft.)  is  located  at  1000  University 
Avenue,  in  centra!  Rochester  (Monroe 
County),  New  York.  The  facility  (777 
employees)  is  used  to  produce  spiral 
bevel  and  parallel  axis  gear 
manufacturing  equipment,  including 
gear  generators,  bobbers,  grinders, 
sharpeners,  testers,  and  gear  lapping 
equipment  (duty  rate  range:  4.4—5.8%). 
Components  purchased  from  abroad 
(some  12%  of  total)  include  ball  screws 
(HTSX  8483.40.8000.  duty  rate— 5.7%) 
and  prrKPSs  controllers  (ffTS# 
8537.10.QO30.  5.3%).  The  finished 
machinerpis  used  in  the  automotive, 
aerospace,  truck  and  heavy  equipment 
industries.  Some  50  percent  of  the 
equipment  is  exported. 

Zone  procedures  would  exempt 
Gleason  from  Customs  duty  payments 
on  the  foreign  components  used  in 
export  production.  On  its  domestic 
sales,  Gleason  would  be  able  to  choose 
the  duty  rates  that  apply  to  finished  gear 
production  equipment  for  the  foreign 
components  noted  above.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  Gleason's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  f)eriod  for  their 
receipt  is  on  June  13,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  27, 1994). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 


for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Branch 
Office,  111  East  Avenue,  suite  220, 
Rochester,  New  York  14604. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Etepartment  of  Commerce,  Room 
3716, 14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Dated:  April  4. 1994. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  94-8910  Filed  4-12-94;  8:45  am] 

BILLINQ  CODE:  3510-OS-P 


International  Trade  Administration 

[A-58S-806J 

Electrolytic  Manganese  Dioxide  from 
Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga  or  Mark  Wells,  Office  of 
Antidumping  Investigations,  Import    ' 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  EX:  20230; 
telephone:  (202)  482-0922  and  (202) 
482-3003,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9,  1993  (58  FR  18374).  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  notices  of  "Opportunity  to 
Request  Administrative  Review."  In 
res|K)nse  to  the  request  made  by 
Petitioners,  Chemetals  Inc.  and  Kerr- 
McGee  Chemical  Corporation,  the 
Department  initiated  the  administrative 
review  on  May  27, 1993  (58  FR  30767) 
of  the  antidumping  duty  order  on 
Electrolytic  Manganese  Dioxide  (EMD) 
from  Japan  on  April  17. 1989  (54  FR 
15244).  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States,  Tosoh 
Corporation  (TOSOH)  during  the  period, 
April  1.  1992,  through  March  31, 1993. 
The  Department  is  conducting  this 
review  in  accordance  with  section  751 
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of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

As  a  result  of  this  review,  the 
Department  i:as  preliminarily 
determined  to  assess  antidumping 
duties  of  77.43  percent  ad  valorem 
l)ased  on  l>est  information  available 
(BIA)  for  the  period  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  electrolytic  manganese 
dioxide.  EMD  is. manganese  dioxide 
(Mn02)  that  has  been  refined  in  an 
electrolysis  process.  During  the  review 
period,  such  merchandise  was 
classifiable  under  subheading 
2820.10.000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

On  January  6,  1992,  the  Department 
published  a  final  scope  ruling. 
Electrolytic  Manganese  Dioxide  from 
Japan:  Final  Scape  Ruling  (57  FR  395; 
January  6, 1992),  in  which  it  affirmed 
that  high-grade  chemical  manganese 
dioxide  (CMD-U)  is  a  "later-developed 
product"  and  is  included  within  the 
scope  of  the  order  on  EMD  from  Japan. 
For  a  detailed  discussion  of  that  ruling, 
see  Electrolytic  Manganese  Dioxide  from 
Japan;  Preliminary  Scope  Ruling  (56  FR 
56977;  November  7.  1991). 

Preliminary  Results  of  the  Review 

This  review  covers  EMD  entries  into 
the  United  States  by  one  manufacturer/ 
exporter.  TOSOH.  Given  the  TOSOH 
did  not  respond  to  the  Department's 
questionnaire,  we  consider  it  to  be  an 
uncooperative  respondent,  and  have 
assigned  to  it  a  margin  based  on  best 
information  available.  Our  practice,  for 
uncooperative  respondents,  is  to  apply 
as  BIA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  in  the  less- 
than-fair-value  (LTFV)  investigation  or 
prior  administrative  reviews,  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  (see  Final  Results  of  Administrative 
Review:  Antifriction  Bearings  (other 
than  Tapered  Roller  Bearings)  from 
France  (58  FR  39729,  39739.  July  26, 
1993)).  Therefore,  we  used,  as  BIA,  the 
highest  of  the  rates  found  for  any  firm 
in  the  Final  Determination  of  the 
Antidumping  Duty  Investigation  of  EMD 
from  Japan  (54  FR  8778.  March  2. 1989). 
which  is  77.43  percent. 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  ma:;gin  exists  for  the  review 
period: 


Manufao- 

turef/ex- 

porter 

Time  period 

Margin 
(percent) 

TOSOH. 

04/1 /92-G3,'3 1/93 

77.43 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  for  the 
period  of  review.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Ser\ice. 

Furthermore,  the  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act.  A  cash 
deposit  of  estimated  antidumping  duties 
based  on  margins  for  the  period  of  April 
1, 1992.  through  March  31,  1993,  shall 
be  required  on  all  shipments  of  subject 
merchandise  from  Japan,  as  follows: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  bo  that 
established  in  the  final  results  of  tliis 
administrative  review; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
tiie  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  jjeriod; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is.  the  casli  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  other"  rate  established  in  the 
LTFV  inve,stigafion  (54  FR  8778)  of 
73.30  percent,  as  discussed  below. 

On  May  25,  1993.  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States.  822  F.  Supp. 
766  (1993).  and  Federal  Mogul 
Corporation  v.  United  States,  839  F. 
Supp.  864  (1993),  decided  that  once  an 
"all  others"  rate  is  established  for  a 
company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  impiemenf  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  ttiat  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders. 

In  proceedings  governed  by 
antidumping  findings  [i.e..  proceedings 
originally  investigated  by  the  Treasury 
Department),  unless  we  are  able  to 


ascertain  the  "all  others"  rate  from  the 
Treasury  LTFV  investigation,  the 
Department  adopts  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  of  Commerce  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation] 
as  the  "all  others"  rate  for  the  purposes 
of  establishing  ca.sh  deposits  in  all 
current  and  future  administrati\'e 
reviews. 

Because  this  proceeding  was 
investigated  by  the  Department  of 
Commerce,  it  is  governed  by  an 
antidumping  duty  order.  Therefore,  the 
"all  others"  rate  for  the  purposes  of  this 
review  will  be  73.30  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation  (54  FR  8778). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  re.sult.%  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
sub.sequent  assessment  of  double 
antidumping  duties. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  seven  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  April  25, 
1994.  and  rebuttal  briefs,  no  later  than 
May  5.  1994.  The  Department  will 
putjlish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief.  We  will  hold 
a  public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  "Tentatively,  the  hearing 
will  be  held  on  May  12, 1994,  at  1:30 
p.m.  at  the  U.S.  Department  of 
Commerc»,  room  3708, 14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
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Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353, 38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  .^p^il  5.  1994. 

Susan  G.  Essernian, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-«906  Fiied  4-12-94.  8:45  ami 
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IA-475-0591 


Pressure  Sensitive  Plastic  Tape  From 
ttaly;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminarv  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
has  conducted  en  administrative  review 
of  the  antidumping  finding  on  pressure 
sensitive  plastic  tape  from  Italy. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  482-4195  or 
482-3814,  respectively. 

Background 

On  October  21,  1977.  the  Department 
of  the  Treasury  published  in  the  Federal 
Register  (42FR  56110)  the  antidumping 
finding  on  pressure  sensitive  plastic 
tape  (PSPT)  from  Italy.  On  October  18, 
1993.  the  Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (58  FR  53709).  On  October  27, 
1993,  the  petitioner,  Minnesota  Mining 
and  Manufacturing  Company  (3M), 
requested  that  we  conduct  an 
administrative  review  for  the  period 
October  1, 1992,  through  September  30, 
1993.  We  published  a  notice  of 
initiation  of  the  antidumping 
administrative  review  on  November  17, 
1993. 


The  Department  has  now  conducted 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act), 

Scope  of  the  Review 

Impyorts  covered  by  the  review  are 
shipments  of  PSPT  measuring  over  1  Vb 
inches  in  width  and  not  exceeding  4 
mils  in  thickness,  classifiable  under 
item  numbers  3919.90.20  and 
3919.90.50  of  the  Harmonized  Tariff 
Schedules  (HTS).  HTS  item  numbers  are 
pro\-ided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Preliminary  Results  of  Review 

Because  the  single  manufacturer/ 
exporter  subject  to  review.  NAR,  had  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  of 
review,  the  Depanment  has 
preliminarily  assigned  NAR  the  rate 
applicable  to  it  from  its  most  recent 
administrative  review  as  the  estimated 
cash  deposit  rate.  This  rate  is  1.24 
percent. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entere-1,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  firm's  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  l'^««-than- 
fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  not  previously  reviewed 
will  be  12.66  percent,  the  "new 
shipper"  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (48 
FR  35686,  August  5',  1983). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 


than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  thai}  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  notice  series  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary' "s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTanffAct(19U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  April  5.  1994. 

SiLsan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-8906  FiuKl  4-1 2-94,  8:45  am) 
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Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fil>er  From  Korea;  Final 
Results  of  Antidumping  Duty 
•  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  December  3,  1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  from  Korea.  The  review 
covers  69  manufacturers/exporters  and 
the  period  April  27. 1990  through 
August  31, 1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  we 
have  changed  the  results  from  those 
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presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  April  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Urfer,  G.  Leon  McNeill,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N\V.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  39036)  the  antidumping 
duty  order  on  sweaters  wholly  or  in 
chief  weight  of  man-made  fiber  (M\IF 
sweaters)  from  Korea.  On  September  30, 
1991,  the  petitioner,  the  National 
Knitwear  &  Sportswear  Association 
(NKSA),  requested  that  we  conduct  an 
administrative  review,  in  accordance 
with  section  353.22(a)  of  the 
Department's  regulations  (19  CFR 
353.22(a)).  We  published  the  notice  of 
initiation  of  the  antidumping  duty 
administrative  review  on  October  18. 
1991  (56  FR  52254),  covering  the  period 
April  27.  1990  through  August  31,  1991. 
On  December  3, 1993  the  Department 
published  the  preliminary  results  in  the 
Federal  Register  (58  FR  6'3920).  The 
initiation  notice  named  69  companies. 
Of  these  69  companies,  the  following  six 
companies  were  selected  to  be  analyzed, 
using  sampling  techniques:  Chunji 
Industrial  Company,  Ltd.  (Chunji),  Kee 
Ryung  Industrial  Company,  Ltd.  (Kee 
Ryung),  Suhcheon  Company,  Ltd. 
(Suhcheon),  Tae  Kwang  Industrial 
Company,  Ltd.  (Tae  Kwang),  Young 
Woo  &  Company,  Ltd.  (Young  Woo), 
and  Yurim  Company,  Ltd.  (Yurim).  The 
other  con:panies  included  in  the  sample ' 
pool  have  received  a  rate  which  is  the 
simple  average  of  the  margins  of  these 
six  companies.  The  Department  has  now 
conducted  the  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  MMF  sweaters  from  Korea. 
MMF  sweaters  are  defined  as  garments 
for  outenvear  that  are  knitted  or 
crocheted,  in  a  variety  of  forms 
including  jacket,  vest,  cardigan  with 
button  or  zipper  front,  or  pullover, 
usually  having  ribbing  around  the  neck, 
bottom,  and  cuffs  on  the  sleeves  (if  any), 
encompassing  garments  of  various 
lengths,  wholly  or  in  chief  weight  of 
man-made  fiber.  The  term  "in  chief 
weight  of  man-made  fiber"  includes 


swe»ters  where  the  man-made  fiber 
material  predominates  by  weight  over 
each  other  single  textile  material.  This 
excludes  sweaters  23  percent  or  more  by 
weight  of  wool.  It  includes  men's, 
women's,  boys',  or  girls'  sweaters,  as 
defined  above,  but  does  not  include 
sweaters  for  infants  24  months  of  age  or 
younger.  It  includes  all  sweaters  as 
defined  above,  regardless  of  the  number 
of  stitches  per  centimeter,  provided  that, 
with  regard  to  sweaters  having  more 
than  nine  stitches  per  two  line.'.r 
centimeters  horizontally,  it  includes 
only  those  with  a  knit-on  rib  it  the 
bottom. 

Garments  which  extend  telow  mid- 
thigh  or  cardigans  that  con.ain  a  sherpa 
lining  or  heavy-weight  fibjrfill  lining, 
including  quilted  linings  used  to 
provide  extra  warmth  to  the  wearer,  are 
not  considered  sweater?,  and  are 
excluded  from  the  scope  of  the  review. 
Also  specifically  excluded  from  the 
scope  are  sweaters  assembled  in  Guam 
that  are  produced  frr.m  knit-to-shape 
component  parts  kr.it  in  and  imported 
frort  Korea  and  entering  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  9902.61. 

The  subject  merchandise  is  currently 
classifiable  under  HTS  item  numbers 
6110.30.30.10,  6110.30.30.15, 
6110.30.30.20,  6110.30.30.25, 
6103.23.00.70.  6103.29.10.40. 
6103.29.20.62,  6104.23.00.40. 
6104.29.10.60,  6104.29.20.60. 
6110.30.10.10,  6110.30.10.20, 
6110.30.20.10,  and  6110.30.20.20.  This 
merchandise  may  also  enter  under  HTS 
item  numbers  6110.30.30.50  and 
6110.30.30.55.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 

Analysis  of  the  Comments  Received 

We  gave  interested  parties  an 
opfKDrtunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  collective  comments  from 
Chunji,  Kee  Ryung,  Suhcheon.  Tae 
Kwang,  Young  Woo,  and  Yurim.  No 
interested  party  submitted  a  rebuttal. 

Comment  1;  Respondents  argue  that 
the  Department's  excessive  reliance  on 
constructed  value  (CV)  distorted  the 
calculation  of  the  dumping  margins. 
They  contend  that  the  Department 
should  rely  on  CV  as  the  basis  for 
foreign  market  value  (FMV)  only  with 
respect  to  U.S.  sales  for  which  there  are 
no  similar,  above-cost, 
contemporaneous  models  sold  in  the 
third-country  market.  They  note  that  19 
U.S.C.  1677b(a)(l)  directs  the 
Department  to  base  FMV  on  home 
market  prices  or,  if  home  market  sales 
are  inadequate,  third-country  prices. 


unless  there  are  insufficient  sales  above 
cost  in  the  appropriate  market. 

Respondents  claim  that  the 
Department's  use  of  the  "10/90/10"  test 
on  a  product-specific  basis  is 
inappropriate  and  contrary  to  the 
mandate  of  the  antidumping  statute 
because  it  leads  the  Department  to 
disregard  infrequent  below-cost  sales. 
As  respondents  explain  the  test,  if 
between  10  and  90  percent  of  third- 
country  sales  are  below  cost,  the 
Department  excludes  below-cost  sales, 
basing  FMV  on  the  remaining  above- 
cost  sales.  If  over  90  percent  of  third- 
country  sales  are  below  cost,  the 
Department  excludes  all  third-country 
sales  and  bases  FMV  entirely  on  CV. 
Below-cost  sales  are  included  in  the 
calculation  of  CV  if  the  volume  of  such 
sales  is  less  than  ten  percent. 
Respondents  claim  that  in  past  cases, 
including  the  original  investigation,  the 
Department  has  applied  the  10/90/10 
test  on  total  sales  of  such  or  similar 
merchandise,  and  argue  that  this 
approach  contemplates  that,  under  some 
circumstances,  all  sales  of  certain 
models  may  be  below  cost  because  the 
sales  may  be  of  obsolete  or  end-of-the- 
year  models.  They  argue  that  when  the 
test  is  applied  on  a  product-specific 
basis,  the  sales  of  such  models  will 
almost  always  be  disregarded  in 
calculating  the  FMV  even  though, 
viewed  in  the  aggregate,  they  are 
infrequent  in  number. 

Respondents  state  that  the 
Department  has  recently  begun  applying 
a  two-tiered  10/90/10  system  in  which 
first  the  Department  applies  the  test, 
called  the  "macro  test,"  to  total  third- 
country  sales;  if  the  macro  test  indicates 
that  between  10  and  90  percent  of  total 
sales  are  below  cost,  the  Department 
then  applies  a  second  10/90/10  test, 
called  the  "micro  test,"  to  each 
individual  model  sold  in  the  third 
country.  Respondents  go  on  to  say  that, 
more  recently,  the  Department  has  in 
several  cases  applied  only  the  micro 
test. 

Respondents  contend  that  the 
Department's  reliance  solely  on  the 
micro  test  is  particularly  distortive  in 
this  proceeding,  because  there  is 
frequently  only  one  sale  for  each 
individual  product.  In  many  instances, 
therefore,  the  third-country  product  will 
be  either  totally  above  or  totally  below 
cost,  even  though  only  an  insignificant 
fraction  of  total  third-country  sales  may 
be  below  cost.  They  argue  that  the 
Department  should  have  used  the 
alternate  third-country  price  data  for  the 
next  most  similar  model  in  calculating 
the  FMV  since  they  have  provided 
ample  third-country  price  data  for  the 
top  three  most  similar  models. 
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Respondents  also  contend  that  the 
Department,  in  considering  only  one 
particular  third-country  model  as  "such 
or  similar  merchandise,"  comfHJunds  its 
bias  for  CV.  Respondents  claim  that  a 
large  number  of  physical  differences  in 
sweaters  make  precise  systemization 
and  quantification  of  such  differences 
for  model  matching  purposes 
impossible.  Identification  of  a  single 
best  match  is,  therefore,  highly  art)itrary. 
They  argue  that,  by  contrast,  pricing  and 
cost  are  not  arbitrary  because  exporters 
face  the  same  cost  curve  and  compete 
based  on  relative  mark-up.  They 
contend  that  for  their  six  firms  there  are, 
on  average,  50  third-country  models 
within  a  20  percent  cost  range  for  each 
U.S.  model.  Respondents  also  claim  that 
the  Department's  refusal  to  use  prices 
for  alternative  third-country 
merchandise  is  tantamount  to  finding 
that  there  is  only  one  "such  or  similar" 
third-country  match  for  each  U.S. 
model. 

Respondents  ask  that  for  the  final 
results  the  Department  use  CV  only  if 
there  are  insufficient  above-cost  sales  of 
similar  products  in  the  third  country. 
They  suggest  that  the  Department 
implement  this  method  by  dropping  all 
below-cost  third-country  sales  before 
creating  its  product  concordance, 
thereby  matching  U.S.  sales  only  to 
above-cost  third-country  sales. 

Department's  Position:  We  disagree 
with  respondents  that  we  relied 
excessively  on  CV.  Specifically,  we 
disagree  with  their  claim  that  a  "macro" 
test,  rather  than  a  model-specific,  or 
"micro,"  test,  is  the  appropriate  method 
of  determining  what  below-cost  sales 
should  be  disregarded.  Section  773(b)  of 
the  Tariff  Act  directs  us  to  disregard 
below-cost  sales  in  calculating  FMV.  As 
FMV  is  based  on  a  model-specific 
comparison  and  focuses  on  the  prices 
actually  used  for  FMV,  employing  a 
model-specific  methodology  is  the  most 
appropriate  approach  to  the  10/90/10 
test.  For  this  reason,  we  have  rejected 
using  the  "macro"  test  and  have  only 
tested  individual  models  for  sales 
below-cost. 

We  also  disagree  with  respondents' 
argument  that  we  should  drop  all 
below-cost  third-country  sales  before 
creating  our  product  concordance,  or 
model-match  groupings.  Section  771(16) 
of  the  Tariff  Act  defines  such  or  similar 
merchandise  and  provides  a  hierarchy 
of  preferences  for  determining  which 
merchandise  sold  in  the  foreign  market 
is  most  similar  to  the  merchandise  sold 
in  the  United  States.  Whether  a  model 
is  sold  in  the  home  market  or  third 
countries  at  prices  below  cost  is  not  a 
criterion  for  determining  what  is  most 
similar  merchandise  under  the  statute. 


Therefore,  we  rejected  the  product 
concordances  proposed  by  respondents, 
which  eUminated  most  similar  models 
when  those  models  were  sold  at  prices 
below  cost. 

In  determining  whether  third-country 
sales  were  made  at  prices  below  the  cost 
of  production  (COP),  we  compared  the 
sales  prices  of  each  model  to  its  COP. 
Below-cost  sales  were  disregarded  on  a 
model-specific  basis  in  accordance  with 
the  10/90/10  rule.  If  we  found  that  less 
than  10  percent  of  the  sales  of  a  model 
were  made  at  less  than  cost,  we 
included  all  third-country  sales  of  that 
model  in  the  calculation  of  FMV.  If 
between  10  and  90  percent  of  third- 
country  sales  of  a  specific  model  were 
made  at  less  than  cost,  we  disregarded 
those  sales  made  at  less  than  cost  and 
used  the  above-cost  sales  in  the  price 
comparisons.  If  more  than  90  percent  of 
third-country  sales  of  a  model  were 
made  at  less  than  cost  we  disregarded 
all  sales  of  that  model. 

For  the  preliminary  results,  where 
there  were  more  than  one  equally 
similar  model,  in  accordance  with  our 
model  match  criteria  as  set  out  in 
Appendix  V  of  our  questionnaire,  we 
selected  a  single  most  similar  model, 
based  on  the  cost  differences  between 
the  third-country  and  U.S.  models.  That 
is,  we  selected  the  one  with  the  lowest 
cost  difference.  If  more  than  90  percent 
of  the  sales  of  a  model  chosen  as  the 
most  similar  third-country  model  were 
below  cost,  we  used  CV  as  the  basis  of 
FMV.  For  these  final  results,  rather  than 
choose  the  single  most  similar  model 
based  on  cost  differences,  we  used  the 
pool  of  equally  similar  models  as  long 
as  those  models  were  within  the  20 
percent  cost  differential.  When  there 
was  more  than  one  equally  similar 
above-cost  model,  we  adjusted  the  FMV 
of  each  model  for  differences  in 
merchandise,  and  then  weight  averaged 
the  results.  If  any  of  these  models  were 
found  to  be  below  cost,  we  excluded 
them  from  our  analysis  and  used  only 
the  above-cost  models. 

Comment  2:  Respondents  argue  that 
in  calculating  COP  for  the  final  results, 
the  Department  should  use  the 
respondents'  1990  selling,  general  and 
administrative  expenses  (SG&A)  rather 
than  the  1990-91  average  SG&A.  They 
contend  that  most  sales  in  this  review 
were  produced  in  1990,  and  because 
MMF  sweater  production  and 
shipments  vary  from  season  to  season. 
SG&A  for  a  full  fiscal  year  should  be 
used. 

Department's  Position:  We  agree  with 
the  respondents  that  we  should  use 
SG&A  expense  data  from  full  fiscal 
years  to  account  for  seasonality.  All  the 
data  which  were  averaged  for  the 


preliminary  review  results  were,  in  fact, 
full  fiscal  year  data,  derived  from  the 
companies'  annual  financial  statements. 
We  disagree,  however,  with 
respondents'  argument  that  we  should 
rely  exclusively  on  1990  SG&A.  For  the 
final  results  for  Kee  Ryung,  Suhcheon, 
Young  Woo.  and  Yurim,  whose  fiscal 
years  are  also  the  calendar  year,  the 
period  of  review  includes  an  equal 
number  of  months  from  each  of  the 
fiscal  years  and.  therefore,  we  have 
continued  to  use  a  simple  average  of 

1990  and  1991  SG&A.  For  Chunji,  we 
have  continued  to  add  Chunji 's  SG&A 
for  the  fiscal  year  July  1. 1990  through 
June  30, 1991.  to  the  average  of  its 
related  company's  SG&A  for  the  fiscal/ 
calendar  years  1990  and  1991.  Twelve 
of  the  16  review  months  occurred 
during  the  July  1. 1990  through  June  30, 

1991  period;  of  the  remaining  four 
months,  we  have  data  only  for  the  two 
months  in  the  prior  fiscal  year,  but  not 
for  the  two  months  in  the  subsequent 
fiscal  year.  Thus,  it  is  appropriate  to 
only  use  SG&A  expenses  from  the  one 
fiscal  year  for  Chunji.  For  Tae  Kwang. 
we  used  a  weighted  average  SG&A. 
weighted  three-fourths  for  the  fiscal  year 
covering  the  period  September  1. 1990 
through  August  31,  1991.  and  one- 
fourth  for  the  fiscal  year  covering  the 
period  September  1.  1989  throu^ 
August  31. 1990,  since  twelve  months  of 
the  review  period  occurred  in  the  first 
fiscal  year,  and  four  months  occurred  in 
the  second. 

Comment  3:  Respondents  state  that 
the  Department  incorrectly  adjusted  for 
the  value  added  tax  (VAT),  by 
increasing  reported  costs  such  as  foreign 
inland  freight,  foreign  brokerage, 
containerization.  commissions  and 
packing,  by  10  percent  for  both  the  U.S. 
and  third-country  sales.  Respondents 
contend  that  VATs  "paid"  on  purchases 
of  goods  and  services  are  not  costs 
because  they  are  rebated  upon  payment 
and  thus  do  not  constitute  an  expense 
to  the  company. 

They  state  that  the  VAT  adjustment 
probably  did  not  affect  dumping 
margins  where  net  U.S.  prices  were 
compared  to  net  third-country  prices, 
but  it  likely  resulted  in  more  below-cost 
sales  which,  in  turn,  increased  the 
dumping  margin.  They  state  that  the 
Department  should  recalculate  costs  and 
exclude  the  relevant  VATs. 

Department's  Position:  We  agree  with 
respondents  and  have  changed  our 
calculations  accordingly. 

Comment  4.  Respondents  contend 
that  the  Department  should  not  include 
U.S.  and  third-country  sample  sales  and 
resales  in  its  dumping  calculations. 
Resales  occurred  when  a  customer 
cancelled  an  order,  and  the 
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manufacturer  found  another  buyer  for 
the  merchandise.  They  argue  that  these 
sales  did  not  occur  in  the  ordinary 
course  of  trade  and  that  their  inclusion 
affected  the  dumping  margins.  They 
claim  that  sample  sales  and  resales  are 
unrepresentative  of  sales  routinely 
undertaken  by  Korean  companies,  and 
that  the  inclusion  of  such  sales  is 
patently  unfair,  as  they  are  not  a  means 
of  price  discrimination,  but  of 
promoting  sweater  sales  and  disposing 
of  small  volumes  of  cancelled  orders. 

Respondents  argue  that  the 
Department  has  in  the  past  excluded 
small  quantity/high  price  sales  when 
the  transactions  in  question  are  "trial 
sales  for  evaluation"  or  "sales  of  sample 
merchandise"  and  are  "not  for 
consumption  but  rather  for  evaluation 
purposes."  To  support  this  argument 
they  cite  Tapered  Roller  Bearings; 
Finished  and  Unfinished,  and  Parts 
Thereof.  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review, 
57  FR  4951,  4959  (February  11, 1992) 
(TRBs  from  Japan),  and  Granular 
Polyietrafluoroethylene  Resin  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
50343,  50345  (September  27. 1993) 
(PTFE  from  Japan). 

Department's  Position:  It  is  our 
established  practice  not  to  exclude 
sample  sales  or  resales  in  the  U.S. 
market  in  administrative  reviews,  and 
respondents  provide  no  justification  for 
doing  so  in  this  case.  There  is  no 
statutory  or  regulatory  authority  for 
excluding  U.S.  sales  from  review. 


Section  353.46(a)  provides  for  the 
exclusion  of  sales  made  outside  the 
ordinary  course  of  trade  from  the 
calculation  of  FMV;  however,  no  such 
provision  is  made  for  disregarding  sales 
made  outside  the  ordinary  course  of 
trade  from  the  calculation  of  U.S.  price. 
In  a  less-than-fair-value  (LTFV) 
investigation  we  have  the  discretion  to 
eliminate  unusual  sales  from  our 
analysis;  in  an  administrative  review, 
however,  the  statute  and  the  regulations 
require  that  we  analyze  all  U.S.  sales, 
except  when  sampling  techniques  are 
used.  (See  19  U.S.C.  1677f-l;  19  C.F.R. 
353.59  (1994).  See,  also.  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom,  58  FR  39729,  39776 
(July  26,  1993)  and  Final  Results  of 
Antidumping  Ehaty  Administrative 
Review;  Portable  Electric  Typewriters 
from  Japan,  56  FR  14072, 14079  (April 
5, 1991).)  In  PTFE  from  Japan  we  noted 
that,  historically,  the  Department  has 
considered  all  transactions  to  be  sales 
wherever  ownership  transfers  to  an 
unrelated  party.  Due  to  the  peculiar 
nature  of  PTFE  resin,  the  consideration 
of  transfer  of  ownership  was 
inapplicable,  because  samples  of  resin, 
once  used  in  testing,  could  not  be 
returned  in  the  original  form  to  the 
seller.  In  the  present  case,  sample  sales 


made  in  the  United  States  involved  a 
transfer  of  owmership  between  parties, 
and  respondents  have  not  shown  the 
existence  of  any  special  circumstances, 
such  as  obtained  in  PTFE  from  Japan, 
that  would  cause  us  to  deviate  from  our 
practice.  TRBs  from  Japan,  which 
respondents  cite,  does  not  address 
sample  sales  and  resales  in  the  United 
States. 

We  have  in  the  past  excluded  sales 
outside  the  ordinary  course  of  trade 
only  in  the  home  and  third-country 
markets  for  administrative  reviews.  In 
order  for  us  to  exclude  sales,  a  firm 
must  provide  substantial  evidence  that 
such  sales  are  outside  the  ordinary 
course  of  trade.  (See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
From  France,  et  al.  57  FR  28360.  28395 
(June  24, 1992).)  Respondents  in  this 
case  have  not  provided  convincing 
evidence  that  third-country  sample  sales 
and  resales  were  outside  the  ordinary 
course  of  trade. 

For  the  final  results,  we  attempted, 
when  possible,  to  match  sample  sales  in 
the  United  States  to  sample  sales  in  the 
third  country,  and  resales  in  the  United 
States  to  resales  in  the  third  country, 
within  the  constraints  of  our  model- 
matching  criteria. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margins 
exist: 


Manufacturer/exporter 


Period  of  review 


Margin 
(percent) 


Chunji  Industrial  Company,  Ltd.  and  Sungwtia  Garmerrt  Company,  Ltd, 

Kee  Ryung  Industrial  Company,  Ltd 

Suhctieon  Company,  Ltd i. 

Tae  Kwang  Industnal  Company,  Ltd ,; 

Young  Woo  Industrial  Company,  Ltd. , 

Yunm  Industrial  Company,  Ltd , 

Bangil  Industrial,  Ltd , 

Boun  Kyung  Corporation \ 

BunvYang  Apparel  Company,  Ltd | 

Chai-Knit  Trading  Company,  Ltd I 

Charg  Jae  Corporation , 

Chongju  Textiles  Corr,pany.  Ltd , 

Dae  Kyung  Company,  Lid ♦ 

Daewoo  Corporation  \ 

Dae  Yu  Company,  Ltd i 

Do  Sung  Textile  Companv,  Ltd 

Dong  Kwang  Corporation 

Dong  Woo  Company.  Ltd » 

Doosung  Textile  Company,  Ltd ^ 

Full  Bright  Industrial  Co..  Ltd ^ 

Hae  Yang  Knitting  Factory,  Ltd 

Hanil  Synthetic  Fiber  Ind.  Co..  Ltd j. 

Hwa  Man  Industrial  Company,  Ltd - 

Jo  Woo  Company,  Ltd , 

Kolon  International  Corporation  1 

KukRimLtd 1 

Kun  Ja  Industrial  Company,  Ltd j. 

Ryu  Kyung  Industnal  Company,  Ltd _ 


04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91  I 


2.55 
2.17 
2.19, 
0.30 
4.75 
2.16 
12.35 
12.35 
'2.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
12.35 
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Manufacturer/exporter 


Samdo  Trading  Company  and  Daishin  Trading  Company.  Ltd. 

Samjin  Moolsan  Ltd 

Samsung  Company,  Ltd ...'"'" 

Se  Dong  Company,  Ltd " •" 

Shin  Chang  Knittng  Company,  Ltd '..!! 

Shinwon  Corporation !.!!!.!!!!!! 

Sunny  Apparel,  Inc '  "  " 

Uksung  Company,  Ltd .."!."!!!!! 

Wha  Jin  Apparel  Company.  Ltd !!!!!!!!"!! 

Yakjin  Trading  Corporation  

Baik  Yang  Company,  Ltd ["_[[" 

Choongt)ang  Company,  Ltd '.!""""!"'! 

Dongwoo  Silk  Company,  Ltd !"!!!!!!!"!!! 

Doosan  Industrial  Company,  Ltd 

Hanjoo  Corporation  "  "  "^ 

Hoejun  Knit  Goods  Company,  Ltd 

Jung  Woo  Textile  Company,  Ltd 

San  Han  Synthetic  Fiber  Co.,  Ltd !!!!!!!!!!!!!"!!!! 

Cheon  Woo  Express  

Chin  Ji  Industrial  !!!""!!!"!!!!!"!!!!!! 

Daelim  '"^^Z""'"' 

Goo  San  Trading !.!!!!!!"!!!!.!" 

Hanjoo  Shipping  International  

Hanlim  """''"'. 

Hyop  Sung  "."!!!!!!! 

Hyop  Woon  Enterprises 

Jung  Wong  '!!!"!^!^'^!!"  " 

Kook  Industries  !.!"!!!!!!!!!! 

Ryu  Kyung !!!!!!!!!."."! 

Sam  Jin  Industries  

Sam  Jing  Industries ."!!!!!.!! 

Shen  Heung  Textile 

Wahjin  .Z'ZZZZZ". 

Woorin  Trading 

Ye  In 


Yoo  Chang  Enterprise 

Yuwon  Trading  

All  Others  


Period  of  review 


04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-0a'3l/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 
04/27/90-08/31/91 


2  mS  eh.,t2f?»  T  *'^  sampte  pool;  rate  is  the  simple  average  of  the  margins  for  the  six  selected  companies 
2  No  shipments  dunng  the  penod;  rate  is  the  weighted-average  margin  for  each  company  from  the  less-tt^n 
company  was  not  involved  in  the  investigation,  the  "All  Others"  rate  ^   p<»  >y  "om  me  less  man 

tJUcl'^Kv?  ^r®^"  Garment  and  Knitwear  Export  Assocation  as  a  shipper;  rate  is  the  weighted-average 
the  less-than-fair-value  investigation,  or,  if  the  company  was  not  involved  in  the  investigation,  the  "All  Others"  raf« 


Margin 
(percent) 


12.35 
'2.35 
'2.35 
'2.35 
'2.35 
'2.35 
'2.35 
'2.35 
'2  35 
'2.35 
21.30 
2  1.30 
2  1.30 

2  1.30 
21.30 
21.30 
21.30 
21.30 

3  1.30 
31.30 
3  1.30 
31.30 
3  1.30 
31.30 
31.30 
3  1.30 
3  1.30 
31.30 
31.30 
3  1.30 
31.30 
3  1.30 
3  1.30 
3  1.30 
3  1.30 
31.30 
31.30 

1.30 


■fair-value  investigation,  or,  if  a 
margin  for  each  company  from 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diffei^nces  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  MMF 
sweaters  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  LTFV  investigation; 


(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  the  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  LTFV  investigation  for  th'e 
manufacturer  of  the  merchandise;  and 

(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  the 
"all  others"  rate  of  1.30  percent 
established  in  the  final  notice  of  LTFV 
investigation  of  this  case,  in  accordance 
with  the  Court  of  International  Trade's 
decisions  in  Floral  Trade  Council  v. 
United  States.  822  F.Supp  766  (1993), 
and  Federal-Mogul  Corporation  and  the 
Torrington  Company  \.  United  States, 
839  F.Supp  864  (1993).  Since  the 
margin  for  Tee  Kwang  is  less  than  0.50 
percent  and,  therefore,  de  minimis  for 
cash  deposit  purposes,  the  Department 
will  instruct  customs  to  collect  a  cash 
deposit  of  zero  antidumping  duties  on 
entries  from  Tae  Kwang.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 


final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
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protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  April  6, 1994. 
Paul  L.  Joffe, 

Deputy  Assistant  Secretary-  for  Import 

Administration. 

[FR  Doc.  94-8909  Filed  04-12-94;  8:45  am) 

BH.UNG  COOe  3S10-0S-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  040794C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council's  Texas  Habitat 
Advisory  Panel  will  hold  a  public 
meeting  on  April  27, 1994,  from  9:00 
a.m.  until  3:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  studies  related  to 
marsh  management,  the  Trans-Texas 
Water  Plan,  Corps  of  Engineers' 
Maintenance  Dredging  Program  for  the 
Gulf  Intracoastal  Waterway,  and  status 
of  studies  related  to  the  Houston- 
Galveston  Ship  Channel. 

The  meeting  will  be  held  at  the 
Sheraton  Crown  Hotel  and  Conference 
Center.  15700  John  F.  Kennedy 
Boulevard,  Houston,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Hoogland,  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
331,  Tampa,  FL;  telephone:  (813)  228- 
2815. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  April  20, 
1994. 

Dated:  April  7,  1994. 
David  S.  Crestin, 
Acting  Director, Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-8841  Filed  4-12-94;  8:45  ami 
BtLUNO  COOE  3510-22-F 


COMMISSION  OP  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  21  April  1994  has 
been  cancelled.  The  next  meeting  is 
scheduled  for  19  May  1994  at  10  am  in 
the  Commission's  offices  in  the  Pension 
Building,  suite  312,  Judiciary  Square, 
441  F  Street,  NW.,  Washington,  DC 
20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC,  including  buildings,  memorials, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC  6  April  1994. 
Charles  H.  Atherton, 

Secretary. 

IFR  Doc.  94-8830  Filed  4-12-94;  8:45  am] 

BILLING  CODE  A33O-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance:  State  of  Idaho, 
Department  of  Health  and  Welfare; 
Grant 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  renew  Grant  Number 
DE-FG07-91ID13134  to  the  State  of 
Idaho,  Department  of  Health  and 
Welfare.  "The  proposed  grant  will 
continufffunding  the  performance  of 
state  oversight  responsibilities  in 
support  of  an  Interagency  Agreement 
(LAG)  under  the  Comprehensive 
Environmental  Response  Compensation, 
and  Liability  Act  (CERCLA)  42  U.S.C. 
9601  at  seq.  The  grant  will  provide  the 
state  with  the  means  to  perform  a 
substantive  role  in  overseeing  DOE's 
compliance  with  environmental  laws 
during  envirormiental  restoration 
activities  at  the  Idaho  National 
Engineering  Laboratory  (INEL).  The  lAG 
for  the  INEL  is  the  Federal  Facilities 
Agreement  and  Consent  Order  (FFA/ 
CO)  signed  December  9, 1991.  The 
Federal  Domestic  Catalog  Number  is 
81.502. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  L.  Sandwina,  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  850 


Energy  Drive,  MS  1221,  Idaho  Falls, 
Idaho  83401-1563,  (208)  526-8698. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authorities  for  the  proposed 
award  are  42  U.S.C.  2011  et  seq..  Atomic 
Energy  Act  of  1954  as  amended  and 
Public  Law  95—41,  Department  of 
Energy  Organization  Act.  The  proposed 
award  meets  the  criteria  for  "non- 
competitive" financial  assistance  as  set 
forth  in  10  CFR  600.7(b)(2)(i)(C).  The 
applicant  is  a  unit  of  government  and 
the  activity  to  be  supported  is  related  to 
performance  of  a  governmental  function 
within  the  subject  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity.  The  grant  will  cover  a 
five  (5)  year  period  and  carry  the 
actisaty  through  calendar  year  1999.  The 
total  estimated  amount  of  the  grant  is 
$5,000,000  with  each  year  estimated  to 
be  approximately  $1,000,000.  The 
various  environmental  activities  will 
continue  to  be  in  compliance  with  the 
FFA/CO  in  the  future  as  a  result  of  the 
agreement. 

Issued:  April  5, 1994. 
David  W.  NeMmam, 
Acting  Director,  Procurement  Services 
Division. 
[FR  Doc.  94-8899  Filed  4-12-94;  8:45  am] 

BILLING  CODE  S490-01-M 


Award  of  a  Cooperative  Agreement, 
Noncompetitive  Financial  Assistance 

agency:  Department  of  Energy  (DOE), 
Richland  Operations  Office. 
ACTION:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Richland  Operations  Office  (RL) 
announces  that  pursuant  to  Public  Law 
95-224  and  section  646  of  the 
Department  of  Energy  Organization  Act, 
it  intends  to  make  a  discretionary 
financial  assistant  award  based  on  the 
criterion  set  forth  in  10  CFR 
600.7(b)(2)(i)(B)  to  the  Yakima  Indian 
Nation  (YIN),  Toppenish,  Washington, 
under  Cooperative  Agreement  Number 
DE-FC06-94RL  12914.  The  primary 
purpose  of  the  cooperative  agreement  is 
the  replenishment  of  chinook  salmon  in 
the  Columbia  River.  This  one  year  effort 
will  have  a  total  estimated  cost  of 
$170,000,  of  which  $120,000  will  be 
provided  by  DOE  and  $50,000  will  be 
provided  by  YIN. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  announcement 
should  be  addressed  to  the  U.S. 
Department  of  Energy,  Richland 
Operations  Office,  Procurement 
Division,  Mail  Stop  A7-80,  P.O.  Box 


JMI 


Federal  Register  /  Vol.  59,  No.  71  /  Wednesday.  April  13.  1994  /  Notices  17519 


550.  825  Jadwin  Avenue.  Richland. 
Washington  99352,  ATTN;  Jo  Laughlin, 
Contract  Specialist. 

SUPPLEMENTARY  INFORMATION:  In  support 
of  the  transformation  within  the 
Department  of  Energy  as  it  redirects  its 
focus  from  a  primarily  mission-oriented, 
inward-facing  agency  to  a  service- 
oriented,  customer-driven  agency,  the 
Secretary  of  Energy  has  implemented 
plans  for  supporting  economic 
development  and  community  assistance 
activities  around  DOE  sites  affected  by 
changing  program  missions.  Each 
Operations  Office  has  been  charged  with 
notifying  the  public  of  available 
facilities,  technology  partnership 
opportunities  and  economic 
development  and  diversification 
programs  for  the  purpose  of  stiniulating 
local  economic  growth  through 
community  partnerships.  In  addition,  as 
part  of  the  cleanup  and  restoration 
mission  for  the  Hanford  Site  and  the 
nearby  Coluirtbia  River,  plans  for 
rtiplenishing,  replacing  and  enhancing 
the  stock  of  returning  chinook  salmon  to 
this  area  are  encouraged.  With  the 
closure  of  all  nuclear  reactors  on  the 
Hanford  Site,  a  numt)er  of  f-icilities  have 
become  available  for  use  by  others.  The 
Yakima  Indian  Nation  is  proposing  to 
use  water  treatment  pools  located  at  the 
site  of  the  former  100  Area  K-E  reactor 
for  the  pu.'-pose  of  rearing  and 
acclimating  one-half  million  upriver 
bright  fall  chinook  salmon.  It  is 
anticipated  that  some  portion  of  the 
juvenile  fall  chinook  salmon  reared  and 
released  as  a  result  of  this  project  will 
return  as  adults.  These  returning  adults 
will  contribute  to  the  area  ecjonomy  by 
increasing  the  salmon  available  for 
tribal,  commercial,  and  sports 
fishermen.  In  addition,  some  of  these 
returning  adults  will  spawn  naturally  to 
continue  the  cycle  for  future 
generations.  The  ultimate  goal  is  to 
restore  the  chinook  salmon  to  its 
historic  level  in  the  Columbia  River. 
The  Yakima  Indian  Nation,  as  co- 
manager  of  the  Columbia  River  salmon 
resources,  has  coordinated  the 
development  of  the  project  with  the 
Washington  State  Department  of  Fish 
and  Wildlife,  the  National  Marine 
Fisheries  Service  and  the  US.  Fish  and 
Wildlife  Service.  The  project  has  also 
been  authorized  and  endorsed  by  the 
1993-94  Columbia  River  Production 
Agreement  in  which  the  Yakima  Indian 
Nation  was  identified  as  the  lead  agency 
for  implementing  this  project. 


Dated:  April  5, 1994. 
Robert  D.  Larson, 

Director.  Procurement  Division.  Richland 
Operations  Office. 

(FR  Doc.  94-«898  Filed  4-12-94;  8:45  am) 

BILUNG  CODE  645O-01-M 


Energy  Efficiency  and  Renewable 
Energy  Office 

Climate  Change  Action  Plan;  Regional 
Roundtables 

AGENCY:  Energy  Efficiency  and 
Renewable  Energy.  U.S.  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  roundtables. 


SUMMARY:  The  U.S.  DOE  is  announcing 
the  first  two  in  a  series  of  regional 
roundtables  to  solicit  comments  and 
feedback  from  stakeholders,  which 
include  state  a:\d  local  officials,  utility 
representatives,  industrv 
representatives,  public  interest  groups 
and  other  int^jiested  parties  on  the 
Climate  Change  Action  Plan,  the  Clinton 
Administration's  blueprint  for 
stabilizing  greenhouse  gas  emissions  at 
1990  levels  by  the  year  2000. 
DATE  AND  LOCATION;  April  26.  1994; 
International  House.  3701  Chestnut 
Street.  Philadelphia.  Pennsylvania. 
FOB  FURTHER  INFORMATION  CONTACT: 
Arlene  Anderson  or  Carol  Tombari.  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy.  Green 
Room.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  (202)  586- 
7541. 

SUPPLEMENTARY  INFORMATION:  On 
October  19.  1993,  President  Clinton 
made  a  national  commitment  to 
stabilizing  greenhouse  gas  (GHG) 
emissions  at  1990  levels  by  the  year 
2000.  The  blueprint  for  achieving  this 
goal  is  known  -■is  the  Climate  Change 
Action  Plan  fCCAP),  a  volume  of  46 
emissions-reducing  "actions"  the  U.S. 
will  take  during  the  remainder  of  the 
decade.  The  Plan  is  founded  on  the 
principle  that  cost-effective  energy 
efficiency  programs  provide  energy  cost 
reductions  that  more  than  offset  the 
investment  to  increase  efficiency.  The 
CCAP  focuses  on  and  accelerates  the 
implementation  of  the  Energy  Policy 
Act  of  1992.  As  a  result,  the  overall  Plan 
is  estimated  to  require  no  net  increase 
in  Federal  funding  as  it  creates  jobs, 
reduces  home  and  business  energy  bills, 
and  induces  over  $60  billion  in  new 
domestic  investment. 

The  Department  of  Energy's  (DOE's) 
Office  of  Energy  Efficiency  and 
Renewable  Energy  has  the  responsibility 
for  implementing  the  renewable  energy 
and  energy  efficiency  actions  in  the 


President's  plan.  An  executive  summary 
of  the  Plan  may  be  obtained  bv  calling 
DOE,  (202)  586-7541.  Several'other 
Federal  agencies  and  offices  have 
important  implementation 
responsibilities  for  the  remaining 
actions  and  for  other  aspects  of  the  Plan. 

DOE's  Office  of  Energy  Efficiency  and 
Renewable  Energy  and  the  National 
Association  of  State  Energy  Officials 
will  conduct  regional  roundtables  to 
solicit  comments  and  feedback  on  the 
Climate  Change  Action  Plan.  The 
purpose  of  the  roundtables  is  to  describe 
and  solicit  feedback  on  DOE's 
preliminary  proposals  to  implement  its 
actions  under  the  Plan.  Rather  than 
design  individual  implementation 
plans,  however.  DOE  has  examined  its 
implementation  responsibilities  from 
the  standpoint  of  comprehensiveness, 
integration,  and  leverage.  As  a  result. 
DOE  has  developed  an  implementation 
approach  that  has  the  potential  to 
integrate  all  CCAP  activities,  not  only 
into  DOE's  programs,  but  also  into  other 
energy  efficiency  activities  and 
programs. 

Through  these  roundtables  DOE 
hopes  to  begin  soliciting  input  from  a 
wide  variety  of  stal  --holders.  The 
agency  seeks  feedback  on  the 
comprehensive  strategy  as  well  as 
specifics  of  proposed  implementation 
activities.  Comments  or  (juestions  from 
the  public  may  be  submitted  in  person 
or  in  writing  at  the  roundtable. 
Following  the  roundtable.  written 
comments  or  questions  may  be  sent  to 
the  address  listed  above.  For  several  of 
the  actions.  DOE  presents  several 
implementation  options  rather  than  a 
single  proposed  implementation  plan. 
In  these  instances,  DOE  seeks  input  that 
will  help  guide  our  selection  of  one  of 
these  options. 

The  roundtable  format  will  provide  a 
forum  for  representatives  from  slate  and 
local  governments,  utilities,  industr>'. 
public  interest  groups  and  other 
interested  parties  to  provide  comments. 
The  roundtable  format  is  sufficiently 
flexible  to  allow  participants  to  offer 
comments,  either  on  specific  actions  or 
on  the  entire  package,  through  the  use 
of  breakout  sessions  for  key  groups  of 
actions.  All  comments  will  be 
considered.  Facilitators  will  be  provided 
for  each  session.  A  copy  of  a  summary 
of  the  roundtable  proceedings  may  be 
obtained  by  calling  or  writing  to  the 
address  listed  above. 

Proposed  Agenda 

8  a.m. 
Registration. 

Welcome  and  Introduction. 
Overview  of  Climate  Change  Action 
Plans. 


Break-out  Sessions. 

•  Utilities/Energy  Supply. 

•  Buildings. 

•  Industry. 
12:30  p.m. 

Working  Lunch. 
Break-out  Sessions  (Cont'd). 
Feedback  and  Closing  Comments. 
4:15  p.m. 
Adjourn. 

Detailed  information  about  the 
roundtablos  can  be  obtained  from:  Carol 
Tombari  or  Arlene  Anderson  (202)  586— 
7541. 

Issued  in  Washington.  DC,  on  April  7, 
1994. 
Frank  M.  Stewart,  Jr., 

Chief  of  Staff .  Energy  Efficiency  and 

Benewable  Energy. 

|FR  Doc.  94-8911  Filed  4-12-94;  8:45  am] 

BILLING  CODE  MSO-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2420-001  Utah] 

PacifiCorp  Electric  Operations; 
Availability  of  Environmental 
Assessment 

April  7.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  PR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Culler  Project,  located  on  the 
Bear  River  in  Cache  and  Box  Elder 
Counties.  Utah,  near  Logan,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  issuance  of  a 
new  license  for  the  project,  with 
appropriate  environmental  protection 
and  enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-8787  Filed  4-12-94;  8:45  am) 
BILUNQ  CODE  C717-01-M 


Application  Tendered  for  Filing  With 
the  Commission 

April  7.  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  5-MW 
Exemption. 

b.  Project  No.:  11374-001. 

c.  Date  Filed:  February  25,  1994. 

d.  Applicant:  Butler  County,  Iowa. 

e.  Name  of  Project:  Greene  Milldam. 

f.  Location:  On  the  Shell  Rock  River, 
in  the  Touti  of  Greene,  Butler  County, 
Iowa. 

g.  Filed  Pursuant  to:  Energy  Security 
Att  of  1980,  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Steve 
Brunsma,  19429  Timber  Road, 
Clarksville.  Iowa  50619.  (319)  278-4237. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202) 219-2811. 

Ij.  Comment  Date:  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 

k.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
A  290-foot-long,  11-foot-high  concrete 
dam;  (2)  a  reservoir  having  an  85-acre 
surface  area  and  a  385-acre-foot  storage 
capacity  at  normal  water  surface 
elevation  946  feet  MSL;  (3)  a 
powerhouse  containing  one  150— kW 
generating  unit  and  one  250-kW 
generating  unit  for  a  total  installed 
capacity  of  400-kW  operated  at  a  10.6- 
foot  head;  (4)  a  short  13.&-kV 
transmission  line;  and  (5)  appurtenant 
facilities.  The  dam  is  owned  by  Butler 
County,  Iowa.  Applicant  estimates  that 
the  average  annual  generation  would  be 
1.280  MWH.  Power  would  be  sold  to 
Interstate  Power  Company.  The 
Application  was  filed  during  the  term  of 
applicant's  preliminary  permit. 

1.  Within  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR,  at  section  800.4. 

m.  Pursuant  to  §  4.31(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  the  resource 
agency,  SHPO,  Indian  Tribe,  or  person 
must  file  a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 


the  filing  date  and  serve  a  copy  of  the 

request  on  the  applicant. 

Lois  D.  Cashell, 

Secretory. 

[FR  Doc.  94-8786  Filed  4-12-94;  8:45  am) 

BILLING  CODE  e717-01-M 

[Docket  No.  CP94-31&-O00,  et  al.] 

Northwest  Pipeline  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

April  5,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Cxirp. 

(Docket  No.  CP94-316-000| 

Take  notice  that  on  March  30, 1994. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP94-316-000  a  request  pursuant  to 
§§157.205,  157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211,  and  157.216)  for  authorization 
to  replace  certain  metering  facilities  at 
its  Wenatchee  Meter  Station  (Wenatchee 
Station!  in  Chelan  County,  Washington 
to  maintain  the  ability  to  accommodate 
its  existing  firm  maximum  daily 
delivery  obligations  (MDDO)  to  Cascade 
Natural  Gas  Corporation  (Cascade), 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82^33-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  its  Wenatchee 
Station  has  a  maximum  design  delivery 
capacity  of  approximately  19,334  Dt/d 
(at  225  psig)  from  Northwest's 
Wenatchee  Lateral  into  Cascade's 
distribution  system.  Northwest  further 
states  that  it  is  presently  contractually 
obligated  to  deliver  up  to  12,214  Dt  per 
day  to  Cascade  at  the  Wenatchee 
delivery  point,  (8,740  Dt/d  of 
transportation  which  is  provided  under 
a  Rate  Schedule  TF-1  agreement 
pursuant  to  Subpart  G  of  Part  284.  and 
3,474  Dt/d  of  storage  which  is  provided 
under  a  Rate  Schedule  SGS-1). 
Northwest  is  specifically  proposing  to 
replace  four  obsolete  regulators  (two  4 
inch  regulators  and  two  2  inch 
regulators),  with  two  new  2  inch 
regulators.  Northwest  avers  that 
replacing  the  four  obsolete  regulators 
with  the  two  new  2  inch  regulators  will 
decrease  the  maximum  design  capacity 
of  the  Wenatchee  Station  from  19,334 
Dt/d  to  approximately  12.367  Dt/d  at  a 
pressure  of  225  psig.  It  is  stated  that  the 
smaller  design  capacity  still  will  be 
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adequate  to  deliver  the  current  MDDO 
of  12.214  Dl/d  at  the  Wenatchee  point. 
It  is  further  stated  that  during  the  past 
four  years,  the  actual  peak  day 
dehveries  have  not  exceeded  the 
proposed  design  capacity  of  this 
delivery  point. 

Northwest  states  that  the  total  cost  of 
replacing  the  described  facilities  at  the 
Wenatchee  Station  is  estimated  to  be 
approximately  $13,325.  including  the 
cost  of  removing  the  old  facilities.  It  is 
stated  that  since  the  proposed  facility 
upgrade  is  necessary  to  replace  obsolete 
equipment.  Northwrest  will  not  require 
any  cost  reimbursement  from  Cascade. 

Comment  date:  May  20. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tnuikline  LNG  Co. 

iDocket  No.  CP87-41&-003I 

Take  notice  that  on  March  29. 1994, 
Trunkline  LNG  Company  (TLC),  P.O. 
Box  1642,  Houston,  Texas  77251-1642. 
filed  in  Docket  No.  CP87-41B-003  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  the 
Commission's  regulations  thereunder 
for  a  certificate  amendment  and 
clarification  of  the  applicable  tariff 
provisions  to  the  existing  authorization 
wherein  TLC  provides  liquefied  natural 
gas  (LNG)  terminal  service  to  Pan 
National  Gas  Sales.  Inc.  (Pan  National). 
TLC  is  not  requesting  a  change  in  the 
shipping  cost  currently  included  in  the 
Cost  of  service  calculation  specifically 
designed  for  shipment  of  Algerian  LNG 
to  TLC  TLC  is  requesting  authorization 
to  utilize  a  shipping  cost  of  $27,937  per 
day  plus  actual  port  costs  for  affiliated 
shipping  of  non-Algerian  LNG  or  the 
actual  shipping  cost,  when  using  non- 
affiliated shipping.  TLC  also  requests 
clarification  that  TLC  is  authorized  to 
provide  terminal  service  to  Pan 
National,  regardless  of  the  origin  of  the 
LNG,  or  in  the  alternative,  the  necessary 
amendment  to  allow  such  transactions. 

Comment  date:  April  26,  1994.  In 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Southern  Natural  Gas  Co. 

[Docket  No.  CP94-321-0001 

Take  notice  that  on  March  31, 1994. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP94-321-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  modif>'  its  operations  at 
an  existing  meter  station  in  Jefferson 


Parish,  Louisiana  required  to  implement 
an  intemiptible  transportation  senice 
for  Natural  Gas  Clearinghouse,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-316-000.  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  proposes  to  modify  an 
existing  receiving  station  in  order  to 
deliver  gas  to  Wichita  River  Oil 
Corporation  (Wichita)  for  use  as  gas  lift 
gas  at  its  production  facilities  in 
Jefferson  Parish  Louisiana.  Southern 
plans  to  modify  the  meter  station  on  its 
4-inch  Three  Bayou  Bay  Line  in 
Jefferson  Parish,  Louisiana,  by  reversing 
the  existing  2-inch  meter  to  enable 
Southern  to  deliver  gas  to  Wichita  at 
that  location.  Southern  estimates  that 
the  cost  of  modifying  the  meter  station 
is  approximately  $10,100  for  which 
Wichita  has  agreed  to  reimburse 
Southern. 

Southern  states  that  it  will  transport 
gas  to  Wichita  pursuant  to  the  existing 
ser\ice  agreement  between  Southern 
and  Natural  Gas  Clearinghouse  under 
Southern's  rate  schedule  IT.  Natural  Gas 
Clearinghouse  has  requested 
transportation  of  the  gas  for  delivery  at 
the  meter  station  by  having  the  meter 
station  added  as  a  delivery  point  to  the 
ser\ice  agreement  under  Southern's 
tariff.  Southern  further  states  that 
Wichita  anticipates  receiving  on  average 
200  Mcf  of  natural  gas  per  day  and  4,000 
Mcf  per  year  at  the  proposed  facilities. 
Southern  states  that  the  operation  of  the 
proposed  facilities  will  have  no 
significant  effect  on  its  peak  day  or 
annual  requirements. 

Comment  date:  May  20, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  heH  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretory. 

|FR  Doc.  94-8828  Filed  4-12-94:  845  am) 
BIUJNG  CODE  (717-01-^ 


[Docket  No.  CI>94-.322-000,  el  ai.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Filings 

April  7.  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-322-000! 

Take  notice  that  on  March  31,  1994, 
Natural  Gas  Pipeline  Company  of 
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America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois,  60148.  filed  in  Docket 
No.  CP94-322-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  January  27, 1994,  a 
firm  transportation  service  for  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  which  was  authorized 
in  Docket  No.  CP76-278,  as  amended, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  proposes  to  abandon,  effective 
January  27, 1994,  the  firm  transportation 
service  of  up  to  a  maximum  of  47,000 
Mcf  of  natural  gas  per  day  provided  by 
Natural  for  Texas  Eastern  under  the 
terms  of  a  transportation  agreement 
dated  January  28, 1976  (Agreement),  as 
amended,  and  Natural's  Rate  Schedule 
X-63  authorized  in  Docket  No.  CP76- 
278.  as  amended.  It  is  stated  that  Texas 
Eastern  requested  in  a  letter  to  Natural 
dated  May  14. 1993,  that  Natural 
abandon,  effective  January  27, 1994,  the 
Agreement,  as  amended,  and  Natural's 
Rate  Schedule  X-63  firm  transportation 
service.  It  is  further  stated  that  Texas 
Eastern  is  the  sole  recipient  or  customer 
of  the  transportation  service  that  is 
proposed  to  be  abandoned  herein. 

Comment  date:  April  28, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Mississippi  River  Transmission  Corp. 

(Docket  No.  CP94-323-0001 

Take  notice  that  on  March  31, 1994, 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road. 
St.  Louis,  Missouri,  63124,  filed  in 
Docket  No.  CP94-323-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  two  natural  gas 
transportation  and  sales  services  which 
were  authorized  in  Docket  Nos.  CP77- 
30  and  CP79-457,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspecti.^n. 

MRT  proposes  to  abandon  the 
following  certificated  services;  (1)  Rate 
Schedule  X-15,  a  transportation  and 
sale  agreement  with  Panhandle  Eastern 
Pipeline  Company  and  Trunkline  Gas 
Company,  and  (2)  Rate  Schedule  X-21, 
a  transportation  and  purchase 
agreement  with  KN  Energy,  Inc., 
formerly  Kansas-Nebraska  Natural  Gas 
Company.  Inc.  MRT  indicates  that  all  of 
the  parties  referenced  above  have  agreed 
to  the  termination  of  the  subject 
services,  and  have  already  received 
Commission  authorization  to  abandon 
their  obligations  under  the  agreements. 

MRT  states  that  no  facilities  will  be 
abandoned  as  a  result  of  the  instant 


proposal.  MRT  further  states  that  it  will 
continue  to  operate  all  of  the  related 
facilities  to  the  extent  necessary  to 
provide  part  284  transportation  service. 

Comment  date:  April  28.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP94-325-OOOJ 

Take  notice  that  on  March  31. 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396. 
Houston,  Texas  77251.  through  its 
agent.  Transco  Gas  Marketing  Company 
(TGMC)i  filed  in  Docket  No.  CP94-325- 
000.  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  firm  sales  services  provided  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Ed),  Long  Island 
Lighting  Company  (LILCO),  and 
Philadelphia  GasWorks  (PGW), 
(collectively  Buyers),  under  TGPL's  Rate 
Schedule  FS,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  CJommission  and  of)en  to  public 
inspection. 

Specifically,  pursuant  to  the  elections 
of  Buyers'  under  their  respective  FS 
Agreements  to  terminate  the 
agreements,  TGPL  seeks  authorization  to 
abandon  the  three  FS  Agreements 
between  itself.  Con  Ed.  LILCO  and  PGW 
and  requests  that  such  abandonment  be 
made  effective  March  31,  1995. 

TGPL  states  that  Paragraph  2  of 
Article  II  of  the  FS  Agreements  provides 
that  at  the  end  of  the  primary  term,  and 
on  each  anniversary  date  thereafter,  the 
term  of  the  service  agreement  will  be 
extended  by  successive  one  contract 
year  periods  unless  either  party  notifies 
the  other  in  writing  not  less  than  two 
contract  years  prior  to  the  end  of  the 
primary  term  or  two  contract  years  prior 
to  any  anniversary  date  thereafter,  as  the 
case  may  be,  of  its  election  not  to  extend 
the  term  of  the  service  agreement. 

TGPL  states  that  the  primary  term  of 
the  PS  Agreements  between  itself  and 
Con  Ed  and  PGW  ends  March  31,  1995. 
TGPL  further  states  that  the  primary 
term  of  the  FS  Agreement  with  LILCO 
ended  March  31, 1994,  but  its  term  was 
extended  for  one  contract  year  in 
accordance  with  Paragraph  2  of  Article 
II  of  the  FS  Agreement.  By  letter  dated 
March  30,  1993,  and  letters  dated  March 
31.  1993.  PGW.  Con  Ed  and  LILCO, 
respectively,  notified  TGPL  that  they 
elected  to  terminate  these  FS 
Agreements  effective  March  31, 1995,  in 


'  A$  approved  by  the  Commission  order  issued 
)anuary  19.  1993.  TGPL  appointed  TGMC  as  its 
excludve  agent  For  gas  marketing  activities.  (62 
FEKC  1161.045  119931). 


JMI 


accordance  with  Paragraph  2  of  Article 
II  of  the  FS  Agreement. 

Comment  date:  April  28. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Co. 

(Docket  No.  CP94-333-0001 

Take  notice  that  on  April  5, 1994, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP94-333-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  abandon  a  small 
pipeline  lateral  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CPB2- 
479-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  in  place 
approximately  730  feet  of  4-inch 
pipeline  located  downstream  of  the 
McLouth,  Kansas  townborder  in 
Jefferson  County,  Kansas.  WNG  explains 
that  the  City  of  McLouth  is  constructing 
a  new  distribution  line  which  will 
connect  to  the  WNG  McLouth 
tov\mborder  and  replace  the  WNG 
pipeline,  and  therefore  there  will  be  no 
abandonment  of  service. 

Comment  date:  May  23, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
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be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
app'-oval  for  the  proposed  abandonment 
are  ri;n;:ired  by  the  public  convenience 
and  ni'c.f,s.^ity.  If  a  motion  for  leave  to 
interxene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-8825  Filed  4-12-94;  8:45  am] 

BILUNG  CODE  CTIT-OI-P 


Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  existence  and 
character  of  new  system  of  records. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  ("Commission" 
or  "FERC"),  under  the  requirements  of 
the  Privacy  Act  of  1974,  5  U.S.C.  552a 
(1988  &  Supp.  1992),  is  publishing  a 
description  of  a  new  system  of  records. 
DATES:  Comments  may  be  filed  on  or 
before  lune  13, 1994. 

ADDRESSES:  Comments  should  be 
directed  to  the  following  address:  Julia 
L.  White,  Privacy  Act  Officer,  Office  of 
the  General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street  NE.,  Room  8002,  Washington,  DC 
20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  H.  Arnold,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Room  8002, 
Washington,  DC  20426;  202-2G8-O457. 
SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974,  5  U.S.C.  552a  (1988 
&  Supp.  1992),  requires  that  each  agency 
publish  a  notice  of  the  existence  and 
character  of  each  new  or  altered  "system 
of  records."  5  U.S.C.  552a(a)(5).  This 
Notice  identifies  and  describes  the 
Commission's  new  system  of  records. 
There  are  no  altered  systems  of  records 
to  report.  A  copy  of  this  report  has  been 
distributed  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate,  as  the  Act  requires. 

The  new  system  of  records  does  not 
duplicate  any  existing  agency  systems. 
In  accordance  with  5  U.S.C.  552a(e)(4), 
the  Commission  lists  below  the 
following  information  about  this  system: 
Name;  location;  categories  of 
individuals  on  whom  the  records  are 
maintained;  categories  of  records  in  the 
system;  authority  for  maintenance  of  the 
system;  each  routine  use;  the  policies 
and  practices  governing  storage, 
retrievability,  access  controls,  retention, 
and  disposal;  the  title  and  business 
address  of  the  agency  official 
responsible  for  the  system  of  records; 
procedures  for  notification,  access  and 
contesting  the  records  of  each  system; 
and  the  sources  of  the  records  in  the 
system. 

Dated:  April  7, 1994,  Washington,  DC. 
Lois  D.  Cashell. 
Secretary. 

FERC-35 
SYSTEM  NAME: 

Security  Investigation  Tracking 
System  FERC-35. 

SYSTEM  location: 

Division  of  Logistics  Management, 
Office  of  the  Executive  Director,  825 
North  Capitol  Street,  NE..  Room  3317. 
Washington,  DC.  20426. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  and  former  employees  of 
the  Commission  on  board  as  of  January 
1992.  All  current  and  former  ADP 
support  services  contractor  employees 
on  site  since  January  1992.  All  current 
and  former  day  care  provider  employees 
on  site  since  January  1992. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

SF  85.  SF  85P,  or  SF  86,  or  other  form 
completed  in  the  course  of  an 
investigation  for  employment  at  another 
federal  government  agency;  SF  171; 
transmittal  correspondence. 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  2302(b)(2)(B), 
2302(b)(10),  7311,  7313;  Executive 
Order  10450;  5  CFR  731.103. 

ROUTINE  USES  OF  RECORDS  MAIKTIAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Data  in  the  sy.stem  may  be  used  in 
disclosing  information: 

•  To  an  agency,  office,  or  other 
establishment  in  the  executive, 
legislative,  or  judicial  branches  of  the 
Federal  Government,  or  the  District  of 
Columbia  Government,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
i.ssuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency. 

•  To  intelligence  agencies  for  use  in 
intelligence  activities. 

•  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

•  To  a  Federal.  State,  or  local  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order 
vvhere  there  is  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

•  To  Federal  agencies  as  a  data  source 
for  management  information  through 
the  production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  functions  for  which  the 
records  are  maintained  or  for  related 
studies. 

•  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  that  individual. 

•  In  litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency. 

•  To  the  National  Archives  and 
Records  Administration  for  records 
management  inspections. 

•  To  the  Office  of  Management  and 
Budget  in  connection  with  private  relief 
legislation. 

•  To  respond  to  a  request  for 
discovery  or  for  appearance  of  a 
witness. 

•  To  the  Merit  Systems  Protection 
Board,  the  Office  of  Special  Coun.sel.  the 
Equal  Employment  Opportunity 
Commission,  or  the  Federal  Labor 
Relations  Authority,  in  connection  with 
functions  vested  in  those  agencies. 
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POLICIES  AND  PfUCDCES  FOA  STORMQ, 
RETRIEVINO,  ACCESSMQ,  RETAINING  AND 

disposing  of  records  m  the  system: 

storage: 
On  paper  and  computer  disk. 

retrievabiuty: 

By  employee's  name,  social  security 
number,  date  of  birth,  and  place  of  birth. 

SAFEGUARDS: 

Computer  disks  requires  two  levels  of 
passwords  to  gain  access.  They  are 
stored  in  a  locked  cabinet  when  not  in 
use.  Paper  records  are  stored  in  security 
containers  with  combination  locks  and 
secured  in  a  room  with  a  deadbolt  lock. 

retention  and  disposal: 

Forms  are  maintained  in  an  active  file 
as  long  as  employment  continues  at 
FERC;  thereafter,  data  are  moved  to  an 
inactive  file.  After  three  to  five  years  in 
the  inactive  file,  paper  records  are 
destroyed  by  use  of  a  shredder. 
Computerized  data  are  maintained 
indefinitely. 

system  manager  and  address: 

Security  and  Safety  Officer,  Division 
of  Logistics  Management,  Office  of  the 
Executive  Director,  825  North  Capitol 
Street  NE.,  Room  3317-A,  Washington, 
DC  20426. 

NOTIFICATION  PROCEDURES: 

All  requests  to  determine  whether  this 
system  contains  a  record  pertaining  to  a 
requesting  individual  should  be 
directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  to  the  System 
Manager.  Access  permitted  only  after 
approval  from  the  Office  of  Personnel 
Management,  in  accordance  with  that 
agency's  regulations. 

CONTESTWiO  RECORD  PROCEDURES: 

Direct  requests  to  the  System 
Manager.  Involvement  by  the  Office  of 
Personnel  Management  may  be 
necessary,  as  provided  in  the  Federal 
Personnel  Manual,  Chapter  731. 

RECORD  SOURCE  CATEGORIES: 

The  subject  employee,  the  employee's 
references  and  former  employers,  and 
the  investigator  reviewing  the 
employee's  fomi. 

jFR  Doc.  94-8826  Filed  4-12-94;  8:45  ami 

BILUNG  CODE  671T-01-P 


[Docket  No.  TM94-S-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  7. 1994. 

Take  notice  that  on  April  4, 1994. 
Granite  State  Gas  Transmission.  Inc. 


(Granite  State),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  24,  containing  changes  in 
rates  for  effectiveness  on  January  1, 
1994. 

According  to  Granite  State,  the 
revised  rates  on  First  Revised  Sheet  No. 
24  are  applicable  to  its  Rate  Schedule 
LMS  (Load  Management  Service]  which 
provides  for  swings  in  excess  of  the 
daily  variance  tolerances  above  or  below 
scheduled  nominations  for  deliveries  to 
its  firm  transportation  customers  under 
its  Rate  Schedule  FT-NN.  It  is  further 
stated  that  Granite  State's  Rate  Schedule 
LMS  service  relies  on  a  parallel  daily 
swing  service  provided  by  Tennessee 
Gas  Pipeline  Company  (Tennessee) 
under  its  Rate  Schedule  LMS-MA. 
Granite  State  further  states  that  the  rates 
for  its  Rate  Schedule  LMS  service  are 
identical  with  and  track  the  rates  for 
Tennessee's  underlying  service. 
According  to  Granite  State,  the  revised 
rates  on  First  Revised  Sheet  No.  24  track 
a  reduction  in  Tennessee's  rates  for  its 
Rata  Schedule  LMS-MA  service  which 
became  effective  for  billing  purposes  on 
January  1. 1994. 

According  to  Granite  State,  copies  of 
its  filing  were  served  on  its  Rate 
Schedule  LMS  customers.  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc., 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  94-8785  Filed  4-12-94;  8:45  am) 

BILUNG  COOE  e717-01-M 


[Docltet  No.  RP-«4-203-000] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Cashout  Report 

April  7, 1994. 

Take  notice  that  on  April  1. 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  pursuant  to  Section  7  of 
Article  in  of  the  General  Terms  and 
Conditions  of  Fourth  Revised  Volume 
No.  1  of  FERC  Gas  Tariff,  and  in 
conjunction  with  the  reconciliation  of 
Tennessee's  Transition  Gas  Inventory 
Charge  under  Article  XXXII  of  the 
General  Terms  and  Conditions,  tendered 
for  filing  a  report  of  the  costs  and 
revenues  experienced  under  its  cashout 
mechanism  for  resolving  monthly 
imbalances  during  the  period  July  1992 
through  August  1993. 

Tennessee  states  that  because  its 
cashout  costs  exceeded  its  revenues 
during  the  applicable  period,  it  owes  no 
refunds  of  the  penalty  revenues 
collected. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  April  14, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  0.  Cashell. 

Secretary. 

[PR  Doc.  94-8788  Filed  4-12-94;  8:45  amj 

BILUNG  COOC  (TIT-OI-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  S4-07-NG] 

Brooittyn  Navy  Yard  Cogeneration 
Partners,  L.P.;  Order  Granting  Lor>g- 
Term  Authorization  To  ln>port  Natural 
Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Brooklyn  Navy  Yard  Cogeneration 
Partners.  LP.  authorization  to  import  up 
to  25,000  MMBtu  per  day  of  natural  gas 
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from  Canada  over  a  15-year  term 
beginning  on  November  1. 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  March  28. 1994. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-8900  Filed  4-12-94;  8:45  am] 

BILUNG  CODE  M50-01-P 


[FE  Docket  No  94-1 8-NG] 

Washington  Energy  Gas  Marketing 
Co.;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 


ACnON:  Notice:  Request  for  comment. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Washington  Energy  Gas  Marketing 
Company  authorization  to  import  up  to 
a  combined  total  of  80  billion  cubic  feet 
of  natural  gas  from  Canada  and  Mexico 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  March  24, 1994. 
Clifford  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  94-8901  Filed  4-12-94;  8:45  arn] 
BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4862-8] 

Disclosure  of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractors  Science 
Applications  International  Corporation 
and  TechLaw,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.301(h)  and  40 
CjFR  2.310(h)  for  authorization  to 
disclose  to  its  contractors.  Science 
Applications  International  Corporation 
(hereinafter  "SAIC")  of  San  Diego, 
California,  and  TechLaw,  Inc. 
(hereinafter  "TechLaw")  of  Lakewood, 
Colorado,  cost  recovery  support 
documentation  for  the  Superfund  sites: 
(See  Attachment).  This  disclosure 
includes  Confidential  Business 
Information  ("CBI")  which  has  been 
submitted  to  EPA  Region  10,  Hazardous 
Waste  Division,  Program  Management 
Branch.  SAIC's  principal  office  is 
located  at  10260  Campus  Point  Drive, 
San  Diego,  California  92121;  TechLaw's 
office  is  located  at  12600  West  Colfax 
Avenue,  Suite  C310,  Lakewood, 
Colorado  80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  M.  Davidson,  Program 
Management  Branch,  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  Seattle,  Washington 
98101,(206)553-1088. 
NOTICE  OF  REQUIRED  DETERMINATIONS, 
CONTRACT  PROVISJONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  as  amended,  (commonly 
known  as  "Superfund")  requires  the 
establishment  of  an  administrative 
record  upon  which  the  President  shall 
base  the  selection  of  a  response  action. 
CERCLA  also  requires  the  maintenance 
of  many  other  records,  including  those 
relevant  to  cost  recovery.  EIPA  has 
entered  into  ESS  contract  No.  68-VV4- 
0014  with  SAIC,  and  CEAT  contract  No. 
6&-\V0-0001  with  TechLaw,  for 
management  of  these  records.  EPA 
Region  10  has  determined  that 
disclosure  of  CBI  to  SAIC  and  TechLaw 
employees  is  necessary  in  order  that 
they  may  carry  out  the  work  requested 
under  those  contracts  with  EPA.  The 
contracts  comply  with  all  requirements 
of  40  CFR  2.301(h)(2)(ii)  and  40  CFR 
2.310(h).  EPA  Region  10  will  require 
that  each  SAIC  and  TechLaw  employee 
working  on  cost  recovery  work  sign  a 
v«-itten  agreement  that  he  or  she: 

(1)  Will  use  the  information  only  for 
the  purpose  of  carrying  out  the  work 
reouired  by  the  contract, 

(2)  Shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
legal  office,  and 

(3)  Shall  return  to  EPA  all  copies  of 
the  information  and  any  abstracts  or 
extracts  therefrom,  (a)  upon  completion 
of  the  contracts,  fb)  upon  request  of  the 


EPA,  or  (c)  whenever  the  information  is 
no  longer  required  by  SAIC  and 
TechLaw  for  performance  of  work 
requested  under  those  contracts.  These 
non-disclosure  statements  shall  be 
maintained  on  file  with  the  EPA  Region 
10  Project  Officer  for  SAIC,  and  the  EPA 
Region  10  Project  Contact  for  TechLaw. 
SAIC  and  TechLaw  employees  will  be 
provided  technical  direction  from  their 
respective  EPA  contract  management 
staff. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to 
Environmental  Protection  Agency, 
Region  10,  Sharon  Eng.  Mail  Stop  HW- 
113, 1200  6th  Avenue,  Seattle, 
Washington  98101. 
Gerald  A.  Emison. 
Acting  Regional  Administrator. 

Alaska 

Alaska  Battery  Enterprises 
Arctic  Surplus 
Standard  Steel 

Idaho 

Blackbird  Mine 

Bunker  Hill  Mining  and  Metallurg 
Eastern  Michaud  Flats  Contamin. 
Garden  City  Groundwater 
Kerr-McGee  Chemical  (Soda  Springs) 
Monsanto  Chemical  (Soda  Springs) 
Pacific  Hide  and  Fur  Recycling  Co. 
Southeast  Idaho  Slag 
Triumph  Mine  Tailings  Piles 
Union  Pacific  Railroad  Co. 

Oregon 

Allied  Plating,  Inc. 

East  Multnomah  County  Groundwater 

Environmental  Pacific 

Erickson's  Hardwood 

Gould,  Inc. 

Joseph  Forest  Products 

Martin-Marietta  Aluminum  Co. 

McCormick  and  Baxter 

Northwest  Pipe  and  Casing 

Paris  Woolen  Mill 

Teledyne  Wah  Chang 

Union  Pacific  RR  Tie  Treatment 

United  Chrome  Products,  Inc. 

Washington 

ALCOA  (Vancouver  Smelter) 

American  Crossarm  and  Conduit  Co. 

American  Lake  Gardens 

Centralia  Municipal  Landfill 

Colbert  Landfill 

Com.  Bay,  Near  Shore/Tide  Flats 

Com.  Bay,  South  Tacoma  Channel 

Cumberland  Capacitors 

Deaconess  Hospital 

Drexler-Ramcor 

FMC  Corp.  (Yakima  Pit) 

Frontier  Hard  Chrome,  Inc. 
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General  Electric  (Spokane  Shop) 

Greenacres  Landfill 

Harbor  Island 

Hidden  Valley  Landfill  (Thun.  Field) 

Kaiser  Aluminum  Mead  Works 

Lakewood  Site 

Maple  Valley  Capacitors 

Mica  Landfill 

Midway  Landfill 

Moses  Lake  Wellfield  Contamination 

North  Market  Street  (AKA  TOSCO) 

Northside  Landfill 

Northwest  Transformer 

Northwest  Transformer  (S  Harkness) 

Old  Inland  Pit 

Pacific  Car  and  Foundry  Co. 

Pacific  Sound  Resources 

Pasco  Sanitary  Landfill 

Pesticide  Lab  (Yakima) 

Queen  City  Farms 

Seattle  Mun.  Landfill  (Kent  Hghlnds) 

Silver  Mountain  Mine 

Spokane  Junkyard  and  Assoc.  Prop. 

Strandley-Manning 

Toppenish  Onion  Field 

Tulalip  Landfill 

Vancouver  Water  Station  #1  Cont. 

Vancouver  Water  Station  #4  Cont. 

West  Valley  Highway 

Western  Processing  Co.,  Inc. 

Woods  Industries 

Wyckoff  Co./Eagle  Harbor 

Wyckoff-East  Harbor 

Wyckoff-West  Harbor 

Wyckoff  Fac.-Bainbridge 

Yakima  Plating  Co. 

IFR  Doc.  94-8872  Filed  4-12-94:  8:45  am) 

BILUNG  COOC  eS60-6»-P 


[FRL-4862-6] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Citizens 
Advisory  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  at  the  Clarion  Hotel,  1500 
Canal  Street,  New  Orleans,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director,  Gulf 
of  Mexico  Program  Office,  Building 
1103.  John  C.  Stennis  Space  Center, 
Stennis  Space  Center,  MS  39529-6000, 
at  (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Citizens  Advisory  Committee  of 
the  Gulf  of  Mexico  Program  will  be  held 
on  May  6. 1994.  at  the  Clarion  Hotel. 
1500  Canal  Street,  New  Orleans,  LA. 
The  committee  will  meet  from  8:30  a.m. 
to  5  p.m.  on  May  6th.  Agenda  items  will 
include:  Summary  Reports  of  Issue 


Committee  Meetings;  Comparison 
Discussion  of  Chesapeake  Bay  and  Great 
Lakes  Programs  and  their  relationship  to 
the  Gulf  Program;  Legislative  Update; 
State  Activity  Reports;  1995  Symposium 
Update;  Status  Reports  on  CAC's  1994 
Objectives  and  Key  Projects;  and  Mid- 
year/Mid-course  Adjustments.  The 
meeting  is  open  to  the  public. 
Douglas  A.  Lipka,  . 

Acting  Director.  Gulf  of  Mexico  Program. 
[FR  Doc.  94-8869  Filed  4-12-94;  8:45  am] 

BILLING  CODE  6660-50-M 


[FRL-4862-3] 

National  Environmental  Justice 
Advisory  Council 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act  (FACA),  we 
are  giving  notice  of  the  first  National 
Environmental  Justice  Advisory  Coimcil 
(NEJAC)  meeting.  This  meeting  is  open 
to  the  public. 

The  purpose  of  the  meeting  is  to 
introduce  EPA's  objectives  and  goals  to 
the  Council  and  to  lay  the  foundation 
for  the  Council's  future  work.  Among 
the  issues  that  will  be  presented  in  this 
meeting  are:  the  viewpoints  and 
expertise  of  the  members  of  the  Council, 
the  history  and  background  of 
environmental  justice,  EPA's 
environmental  justice  draft  strategic 
action  document,  the  President's 
environmental  justice  executive  order, 
and  administrative  information 
regarding  the  Federal  Advisory 
Committee  Act.  Because  this  is  the  first 
meeting  of  the  Council,  EPA  expects 
that  this  meeting  will  focus  on  the 
Council's  advisory  role. 
dates:  May  20, 1994. 
LOCATION:  The  meeting  will  be  held  at 
the  OMNI  SHOREHAM.  2500  Calvert 
Street  NW..  Washington,  DC  20008, 
(202) 234-0700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  NEJAC  Charter  are 
available  upon  request.  Anyone  wishing 
to  make  a  presentation  must  contact 
Mustafa  Ali,  Office  of  Environmental 
Justice  (3103),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460, 1-800-962- 
6215byMay  13, 1994. 

For  hearing  impaired  individuals  or 
non-English  speaking  attendees  wishing 
to  make  arrangements  for  a  sign 
language  or  foreign  language  interpreter, 
please  call  or  fax  Kathy  Ackley  at  703- 
934-3293  or  703-934-9740  (fax). 


Dated:  April  7. 1994. 
Robert  Knox, 

Acting  Director,  Office  of  Environmental 
Justice. 
IFR  Doc.  94-8870  Filed  4-12-94;  8:45  am] 

BILLING  CODE  6SS0-60-M 

[FRL-4862-8] 

Missouri;  Final  Program  Determination 
of  Full  Adequacy  of  State/Tribal 
Municipal  Solid  Waste  Landfill  Permit 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

full  program  adequacy  for  Missouri's 

application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such  . 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve  State/ 
Tribal  landfill  permit  programs.  EPA 
intends  to  approve  adequate  State/ 
Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  State/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
40  CFR  part  258.  To  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibility,  40  CFR  part  258  will  apply 
to  all  permitted  and  unpermitted 
MSWLF  facilities. 

Missouri  applied  for  a  determination 
of  adequacy  under  section  4005  of 
RCRA.  EPA  reviewed  Missouri's 
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application  and  proposed  a 
determination  that  Missouri's  MSWLF 
permit  program  is  adequate  to  ensure 
compliance  with  40  CFR  part  258.  After 
consideration  of  all  comments  received, 
EPA  is  today  issuing  a  final 
determination  that  Missouri's  program 
is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Missouri  shall  be  effective 
on  April  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Althea  M.  Moses,  726  Minnesota 
Avenue,  Mail  Code:  WSTM/RCRA/ 
STPG,  Kansas  City,  Kansas,  64105; 
telephone:  (913)  551-7649. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  amendments  of  1984  (HSVVA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permit  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  40  CFR  part 
258.  Next,  the  State/Tribe  must  have  the 
authority  to  issue  a  permit  or  other 
notice  of  prior  approval  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
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interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  the  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribes  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  State  of  Missouri 

On  September  17, 1993,  Missouri 
submitted  an  application  for  adequacy 
determination  for  Missouri's  municipal 
solid  waste  landfill  permit  program.  On 
November  19. 1993,  EPA  published  a 
tentative  determination  of  adequacy  for 
all  portions  of  Missouri's  program. 
Further  backgroimd  on  the  tentative 
determination  of  adequacy  appears  at  58 
FR  61090  (November  19.  1993). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  The  public 
hearing  was  held  on  January  4, 1994. 
Additionally,  Missouri  DepartYnenl  of 
Natural  Resources  (MDNR),  Solid  Waste 
Program  provided  a  public  availability 
session  immediately  following  that 
public  hearing  to  discuss  issues  relating 
to  specific  sites  and  enforcement 
actions. 

The  EPA  received  the  following 
comments  on  its  tentative  determination 
of  full  progrcm  adequacy  for  Missouri's 
MSWLF  permit  procrani.  Several 
comments  not  directly  relating  to  the 
program  adequacy  tentative 
determination,  e.g.,  those  relating  to  a 
specific  facility  and  enforcement  action 
by  MDNR,  were  deferred  to  MDNR's 
public  availability  session  that  followed 
the  public  hearing.  EPA's  response  to 
the  comments  relating  to  the  tentative 
determination  follows  each  comment 
below: 

One  commenter  asked  if  the  STIR  had 
been  finalized. 

EPA  response:  EPA  is  in  the  process 
of  proposing  a  State/Tribal 
Implementation  Rule  that  will  provide 
procedures  by  which  the  EPA  will 
approve,  or  partially  approve.  State/ 
Tribal  landfill  permit  programs.  The 
STIR  is  currently  used  as  a  guidance 
document  by  states,  tribes  and  the  EPA 
regions  in  interpreting  and  complying 
with  the  requirements  of  40  CFR  part 
258. 

One  commenter  asked  how  changes  in 
the  federal  regulations  will  impact  an 
approved  state. 

EPA  response:  The  states  will  be 
provided  a  mechanism  and  time  frames 
for  upgrading  their  programs  to  comply 
with  federal  regulations. 

Another  commenter  asked  how 
changes  in  an  approved  state's 


regulations  will  impact  the  state's 
approval. 

EPA  response:  A  state  that  changes  its 
regulations  and  becomes  more  stringent 
is  required  under  the  Memorandum  or 
Agreement  that  is  part  of  the 
application,  to  keep  EPA's  regional 
office  informed.  A  state  that  enacts  less 
stringent  requirements  may  endanger  its 
ap^tjval  or  partial  approval. 

One  commenter  asked  if  EPA 
provides  funding  to  the  state  under 
subtitle  D. 

EPA  response:  EPA  provides  funding 
for  certain  training  and  demonstration 
grants.  However,  these  funds  may  not  be 
expended  for  staff  salaries  or  costs  to 
operate  the  state  agency's  basic  permit 
program. 

One  commenter  asserted  that  the  state 
has  traditionally  been  responsive  to  the 
environmental  needs  under  the 
regulations  and  has  been  in  the  forefront 
as  far  as  staying  in  step  with  technology. 
For  example,  liquids  and  hazardous 
wastes  were  banned  from  Missouri  solid 
waste  landfills  before  it  became  a 
federal  requirement  and  therefore  the 
contaminant  levels  in  leachafe  produced 
by  Missouri  landfills  are  less  than  in 
other  states. 

EPA  response:  EPA  is  aware  that 
Missouri  imposed  this  requirement 
before  it  was  required  by  the  federal 
regulations.  EPA's  approval  of  MDNR's 
program  is  not  intended  to  prevent  the 
state  from  taking  advantage  of 
technological  advancements  or 
imposing  more  stringent  requiremer  .3. 
One  commenter  asked,  with  regard  to 
the  MDNR  inspection  and  enforcement 
program,  when  offenses  are  committed 
over  and  over  again  for  a  particular 
facility  why  the  offender  is  given 
repeated  chances  to  comply  and  not 
considered  an  habitual  violator. 

EPA  response:  EPA  deferred  this 
response  to  the  MDNR  staff  at  the 
hearing,  who  stated  that  under  the  state 
of  Missouri's  rules  a  landfill  operator 
must  have  some  sort  of  formal 
enforcement  action,  e.g.,  abatement 
order  or  court  order,  taken  against  it 
before  they  would  be  classified  an 
habitual  violator.  Additionally,  EPA 
responded  that  the  application  by  the 
state  described  the  requisite  elements  of 
an  inspection  and  compliance  program 
that  are  required  for  state  program 
approval. 

One  commenter  asked  what  sort  of 
activity  warrants  formal  enforcement 
action. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  who  were 
present  at  the  public  hearing,  who 
stated  that  when  an  owner/operator  has 
significant  ongoing  violations  which  it 
refuses  to  address  at  the  site,  it  is  at  this 
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point  that  formal  enforcement  action 
begins. 

One  commenter  asked  what  is 
industrial  waste  under  the  regulations. 
EPA  response:  As  defined  in  40  CFR 
258.2,  Definitions,  "Industrial  solid 
waste  means  solid  waste  generated  by 
manufacturing  or  industrial  processes 
that  is  not  a  hazardous  waste  regulated 
under  subtitle  C  of  RCRA."  The  MDNR 
definition  of  solid  waste  as  written  in 
the  1993  revision  of  RSMo  260.200(25) 
includes  industrial  waste.  RSMo 
260.200(25)  states,  '"Solid  Waste', 
garbage,  refuse  and  other  discarded 
materials  including,  but  not  limited  to, 
solid  and  semisolid  waste  materials 
resulting  from  industrial,  commercial, 
agricultural,  governmental,  and 
domestic  activities,  but  does  not  include 
hazardous  waste  as  defined  in  §§  260.30 
to  260.432,  recovered  materials, 
overburden,  rock,  tailings,  matte,  slag  or 
other  waste  material  resulting  from 
mining  milling  or  smelting;"  EPA  finds 
that  these  definitions  as  they  categorize 
industrial  waste  are  consistent  with 
each  other. 

One  commenter  concerned  about  the 
integrity  of  ground-water  testing  asked 
whether  EPA  requires  that  ground  water 
testing  be  done  by  MDNR  or  by 
independent  laboratories. 

EPA  response:  The  regulations  at  40 
CFR  Part  258.53.  Ground-water 
sampling  and  analysis  requirements, 
place  the  responsibility  of  ground-water 
sampling  on  the  landfill  owner  or 
operator.  Samples  are  generally 
analyzed  by  independent  laboratories. 
The  landfill  owner  or  operator  must 
place  detailed  information  in  the 
operating  record  on  the  sampling  and 
analysis  plan.  This  information  must 
include  procedures  and  techniques  for: 
(1)  Sample  collection;  (2)  Sample 
preservation  and  shipment;  (3) 
Anal>1ical  procedures;  (4)  Chain  of 
custody;  and  (5)  Quality  assurance  and 
quality  control.  This  procedure  ensures 
the  integrity  of  the  sampling  and 
analysis  process.  MDNR  requires  that 
landfills  either  perform  their  own 
sampling  or  contract  with  a  third  party 
to  sample  all  monitoring  wells  for  a  list 
of  constituents  that  includes  all  the 
constituents  required  by  the  federal 
rule,  plus  six  additional  constituents. 
The  state  requirements  for  sample 
collection,  sample  preservation  and 
shipment,  analytical  procedures,  chain 
of  custody  and  quality  assurance/quality 
control  are  identical  to  the  federal 
regulations. 

Several  comments  were  received 
voicing  the  concerns  about  MDNR's 
funding  and  its  ability  to  operate  an 
effective  enforcement  program. 


EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  at  the  hearing, 
who  stated  that  they  have  adequate 
resources  to  cover  MDNR's 
responsibilities.  MDNR  added  that  no 
state  can  have  an  inspector  at  a  landfill 
at  all  times,  but  that  it  conducts 
quarterly  inspections  and  periodic 
inspections  as  a  result  of  complaints. 
EPA  responded  that  MDNR's  program  is 
viewed  as  adequate. 

One  commenter  questioned  if  60  mil. 
thickness  was  the  minimum 
requirement  for  the  Hexible  membrane 
landfill  liners  and  if  it  was  adequate  for 
ground  water  protection. 

EPA  response:  The  regulations  at  40 
CFR  §  258.40  (b)  state  that  "*   *   *  the 
uppermost  component  of  the  composite 
liner  must  consist  of  a  minimum  30-mil 
Hexible  membrane  liner."  Also,  those 
regulations  state  that  the  "flexible 
membrane  liner  components  consisting 
of  high  density  polyethylene  (HDPE) 
shall  be  at  least  60  mil.  thick." 
Appendix  E  of  40  CFR  part  258  states. 
"Based  on  EPA's  experience  with  these 
liner  materials,  these  are  the  minimum 
thicknesses  neces.sary  to  ensure 
adequate  liner  performance,  including 
being  able  to  withstand  the  stress  of 
construction  and  to  ensure  that 
adequate  seams  can  be  made." 

One  commenter  asked  what  MDNR  is 
going  to  do  about  enforcing  leachate 
treatment  requirements. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  at  the  hearing, 
who  stated  that  MDNR  conducts 
quarterly  Inspections  and  periodic 
inspections  as  a  result  of  complaints. 
EPA  considers  this  an  adequate 
enforcement  response. 

A  commenter  asked  whether  the  state 
has  a  requirement  for  the  number  of 
personnel  to  work  at  landfills  of  a 
certain  size? 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  at  the  hearing, 
who  stated  that  Missouri  requires  that 
owner/operators  of  a  landfill  employ  a 
sufficient  number  of  personnel  to  ensure 
that  the  landfill  will  be  properly 
operated  in  accordance  with  their 
approved  operating  plans  and  will  not 
cause  a  public  nuisance  or  health 
hazard.  The  owner/operator  is  also 
required  to  have  at  least  one  certified 
solid  waste  technician.  These 
individuals  are  provided  training  by 
MDNR  in  the  proper  operation  and 
construction  of  landfills.  The 
department  does  not  require  additional 
personnel  based  on  the  amount  of  waste 
received. 

A  commenter  asked  what  constitutes 
a  random  inspection  by  MDNR. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff.  According  to 


MDNR  waste  received  at  a  landfill 
should  be  inspected  by  an  individual 
who  has  been  trained  to  recognize 
hazardous  and  polychlorinated 
bi phenyl  (PCB)  wastes.  The  loads  can  be 
spot-checked,  e.g.,  every  third  truck. 
This  inspection  is  a  supplement  to  an 
inspection  of  waste  by  equipment 
operators  at  the  working  face  to  ensure 
that  hazardous  and  other  prohibited 
wastes  are  not  deposited  at  any  sanitary 
landfills. 

A  commenter  asked  what  are  the  time 
frames  in  which  the  public  should  be 
notified  of  an  application  or  public 
hearing. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  at  the  hearing, 
who  stated  that  the  public  is  required  to 
be  informed  by  a  governmental  body  at 
least  24  hours  in  advance  of  a  public 
meeting  (section  610.020,  RSMo.).  The 
MDNR  Solid  Waste  Management 
Program  (SWMP)  attempts  to  inform  the 
public  of  impending  hearings  at  least  30 
days  in  advance  of  any  public  hearing. 

A  commenter  stated  tnat  she  would 
like  to  know  prior  to  the  public  hearing 
what  is  acceptable  in  a  public  hearing 
on  a  permit  or  application.  She  wanted 
to  be  informed  prior  to  the  hearing 
whether  there  are  certain  issues  which 
will  not  be  addressed  in  the  public 
hearing  and  if  there  is  a  certain  format 
in  which  issues  are  to  be  addressed. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  at  the  public 
hearing.  They  stated  that  at  a  public 
hearing  on  a  permit  MDNR  is  only 
allowed  to  consider  comments  that 
relate  to  the  technical  suitability  of  a 
site.  The  department  cannot  legally 
consider  adjacent  property  values, 
traffic  impacts,  land  use  compatibility, 
or  other  non-technical  considerations. 
Missouri  law  is  designed  to  consider 
these  concerns  at  the  local  level  before 
receipt  of  an  application  by  the 
department.  The  department  allows 
citizens  to  comment  on  any  issue 
related  to  a  landfill  permit  application. 
However,  because  of  time  constraints  of 
a  public  hearing,  the  department  tries  to 
focus  on  comments  that  the  department 
has  the  statutory  authority  to  address. 

A  commenter  asked  how  long  the 
public  comment  period  is  on  a  permit 
application. 

EPA  response:  EPA  deferred  this 
response  to  MDNR  staff  present  at  the 
public  hearing,  who  stated  that  there  is 
not  a  statutory  time  frame  for  public 
comment  on  a  proposed  sanitary 
landfill.  The  SWMP  allows  a  period  of 
at  least  30  days  and  extending  the 
public  comment  period  through  two 
weeks  from  the  date  of  the  public 
hearing.  However,  comments  received 
by  the  program  that  have  a  direct  impact 


•  on  the  technical  review  of  a  project  are 
accepted  and  considered  up  to  the  date 
of  a  permit  decision. 

One  commenter  recommends  that 
there  should  be  some  kind  of 
requirement  on  the  distance  a  landfill 
may  be  located  from  a  residence. 

£PA  response:  EPA  deferred  this 
response  to  MDNR  staff  present  at  the 
public  hearing,  who  stated  that  the 
department  does  not  have  the  statutory 
ability  to  regulate  the  distance  from  a 
landfill  to  an  adjacent  property  owner's 
building.  However,  there  is  a 
requirement  that  the  disposal  area  of  a 
sanitary  landfill  cannot  be  any  closer 
than  fifty  feet  (50')  from  the  boundary  of 
the  landfill  property.  Additionally,  the 
federal  regulations  do  not  contain  a 
buffer  zone  between  a  disposal  area  and 
adjacent  residences. 

One  commenter  asked  what  citizens 
who  are  dissatisfied  with  the  operation 
of  a  landfill  should  do. 

EPA  response:  If  there  are  concerns 
having  to  do  with  the  operation  of  the 
landfill  itself,  it  is  appropriate  to  contact 
MDNR.  EPA  added,  if  the  issues  involve 
problems  off  the  site,  they  are  generally 
outside  the  jurisdiction  of  the 
department.  The.se  are  issues  which  fall 
under  the  jurisdiction  of  the  local 
government. 

Two  commentcrs  at  the  public 
hearing,  when  asked  by  MDNR  staff  at 
the  public  hearing  whether  or  not  they 
supported  approval  of  Missouri's 
landfill  permit  program,  stated  that 
because  the  state  is  better  equipped  than 
EPA  to  run  a  well  regulated  program, 
they  supported  approval  of  MDNR's 
program.  However,  the  commenters 
were  cont.emed  that  MDNR  be  made 
aware  of  problenis  they  saw  in  its 
enforcemunt  program,  end  improving  its 
program. 

EPA  rpsponf-e:  EPA  beliLves  that  the 
responses  of  the  MD.NR  .-^t.-'ff  at  the 
public  hearing,  and  the  fact  that  MDNR 
held  a  public  availabilitv  session 
imm.ediattly  follcwir.;^  the  hearing, 
demonstrates  MDNR's  v.illingnoss  to 
improve  its  e.nforcement  and  public 
involvement  obli^zntions  under  an 
approved  program.  Whatever 
deficiencies  may  be  alleR'rd  in 
enforcement  at  a  particular  site.  EPA 
concludes  that  overall  MDNR  is 
committed  to  enforcement  at  each 
permitted  facility  and  to  undertake 
meaningful  public  involvement  in  its 
permitting. 

C  Decision 

After  reviewing  the  public  comments, 
I  conclude  that  Missouri's  application 
for  adequacy  determination  meets  all  of 
the  statutory  and  regulatory 
requirements  establisned  by  RCRA. 
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Accordingly.  Missouri  is  granted  a 
determination  of  adequacy  for  all 
portions  of  its  municipal  solid  waste 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  40  CFR  part  258  independent  of 
any  State/Tribal  enforcement  program. 
As  EPA  explained  in  the  preamble  to 
the  final  MSWLF  criteria,  EPA  expects 
that  any  owner  or  operator  complying 
with  provisions  in  a  State/Tribal 
program  approved  by  EPA  should  be 
considered  to  be  in  compliance  with 
Federal  Criteria.  See  56  PR  50978,  50995 
(October  9.  1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  StaterTribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 

128% 

The  Office  of  Manacement  and  Budget 
has  exempted  this  notice  from  the 
itquirements  of  seijion  6  of  Executive 
Orj.jr  12866. 

Crrtification  Under  The  Regulatory 
FicxibJhty  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
R'j.")(b).  I  herei-y  certify  that  this 
app.'-oval  will  not  have  a  significant 
economic  i'npac*  on  e  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entiti'.'S.  This  notice,  therefore,  do.  s  not 
reqiii.-^  a  regulatory  flexibility  amlysis. 

Authority:  T.his  notice  is  issued  under  the 
HI  'hority  of  seciit  n  4005  of  the  Solid  WhMc  . 
Disposiii  Act  d.s  amrnded;  42  I'.S.C  6946. 
William  A.  Spratlin, 
Acrinj;  ncgional  Admir.htwior. 
jFR  Doc.  94-8873  Filed  4-12-94;  8:45  am) 

BILUNG  CODE  6560-SO-P 


ACTION:  Notice. 


[OPP-180930;  FRL  4771-3] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  2,4-D;  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Minnesota 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use 
of  the  pesticide  2,4-D  (EPA  Reg.  No. 
264-2)  to  control  Common 
waterplantain  on  up  to  20.000  acres  of 
wild  rice  in  Minnesota.  In  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  on  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  April  28, 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ••OPP-180930,'"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  bv  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
coiifidentia!  may  be  dist  losrd  publicly 
by  lPA  without  prior  notice.  .^11  written 
comments  filed  pursuant  to  this  notice 
will  Ix)  available  for  puh'i'c  inspection  in 
Rm.  1128.  Crystal  Mall  *2.  1921 
Iff:Vr>-.on  Davis  Highw,'.y.  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
FKdc-'y,  except  legal  holidcys. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larrv'  Fried.  P.-gistiution  Division 
(7."C':W),  Office  of  Pesticide  Proj^rams. 
Environmental  Protection  A>;ency,  401 
M  St..  SW..  Washington,  DC.  20460. 
Office  location  and  tel(  plione  nunii>er 
fith  Floor.  Cr\stal  Static'n  I,  2800 
Jufforson  Davis  Hi-^hway.  Arlington.  VA 
22202.  (703)  308-8328." 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Fediral  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
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exemption  for  the  use  of  the  herbicide, 
2.4-D.  available  as  Weedar  64  (EPA  Reg. 
No.  264-2)  from  Rhone-Poulenc  Ag 
Company,  to  control  Common 
waterplantain  (waterplantain)  which 
develops  a  den.se  leaf  canopy  in  wild 
rice  fields  and  can.  in  extreme  cases, 
rfidiice  wild  rice  yields  by  more  than  90 
percent.  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

According  to  the  Applicant, 
waterplantain  is  found  in  nearly  all 
■  Minnesota  fields  which  have  been 
cropped  continuously  to  wild  rice. 
Established  waterplantain  grows  from 
old  root  stocks  early  in  the  spring  and 
plants  emerge  from  the  water  two  to 
three  weeks  before  wild  rice.  The 
emergence  of  waterplantain  prior  to 
wild  rice  negatively  impacts  the  early 
stages  of  the  rice's  development. 
Knowledgeable  experts  indicate  that  it 
is  not  unreasonable  for  fields  infested 
with  waterplantain  to  experience  50 
percent  yield  losses.  No  herbicides  are 
currently  registered  for  use  on  wild  rice 
because  of  a  ruling  by  EPA  that 
disallowed  chemicals  that  are  registered 
for  use  on  "rice"  to  be  u-sed  on  wild  rice 
because  of  difTerences  in  taxonomy  and 
growing  practices  of  the  two  crops.  Non- 
chemical  control  by  hand-weeding  or 
mechanical  cultivation  is  not  practical 
due  to  necessary  Hooding  of  wild  rice 
fields. 

Under  the  proposed  exemption  a 
maximum  of  one  application  could  be 
applied,  at  a  rate  of  8.0  fl.  oz.  of  product 
(0.25  lb.  a.i.)  per  acre.  A  maximum  of 
1,375  gal.  of  product  or  5,500  lbs.  a  i. 
could  be  applied  in  1994.  Applications 
would  be  made  between  May  1  and  July 
31. 1994. 

This  notice  does  riot  constitute  a 
decision  by  EPA  on  the  application 
it.self.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  if 
an  emergency  exemption  has  been 
requested  or  granted  for  that  use  in  any 
3  previous  years,  and  a  complete 
application  for  registration  of  that  use 
hns  not  been  submitted  to  the  Agency 
[40  CFR  166.24  (a)(6)l.  Exemptions  for 
this  use  of  2,4-D  on  wild  rice  in 
Minnesota  have  been  requested  and 
granted  for  the  past  4  years,  and  an 
application  for  registration  of  this  use 
has  not  been  submitted  to  the  Agency. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 


emergency  exemption  requested  by  the 
Minnesota  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  April  I,  IPW. 

Slephes  L.  Johnson, 

As~ting  VirPi-lor.  Pfgistmtion  Division.  Office 
ofPf^ticide  Programs. 

IFR  Doc  94-8732  Filtd  4-12-94;  8:43  am] 

BILUNG  COOE  frJ60-«0-F 

tOPP-WO00/48E;  FRL-^770-2] 

Granular  Carbofuran;  Proposed 
Decision  to  Deny  FMC  Corp's  Request 
for  Reinstatement  of  the  Com  and 
Sorghum  Uses;  Proposed  Decision  to 
Grant  an  Extension  of  the  Phase-Out 
Period  for  Use  on  Rice;  Ca!l  for 
Reduced  Risk  Alterr^tives  to  Control 
Rice  Water  Weevil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOW.  Notice. 

SUMMARY:  FMC  Corporation  and  grower 
groups  have  requested  reinstatement  of 
the  com  and  sorghum  uses,  and 
extension  of  the  phase-out  period  for  the 
rice  use  of  granular  carbofuran.  These 
three  uses  of  granular  carbofuran  are 
currently  being  phased  out  according  to 
the  terms  of  an  Agreement  in  Principle 
between  FMC  Corp.  a%d  EPA  that 
concluded  the  Special  Review  of 
granular  carbofuran.  This  notice 
announces  EPA's  proposed  decision  to 
deny  FMC's  request  for  reinstatement  of 
the  use  of  granular  carbofuran  on  com 
and  sorghum,  and  to  grant  FMC's 
request  for  an  extension  to  the  phase-out 
period  for  rice.  EPA's  proposed  decision 
to  extend  the  rice  use  is  subject  to  40 
CFR  154.35  because  the  extension  of  use 
might  increase  avian  risk,  which  was 
the  basis  of  the  Special  Review  of 
granular  carbofuran.  EPA  is  proposing 
an  extension  of  the  use  of  granular 
carbofuran  on  rice  becau.se  there  are 
currently  no  efficacious  alternatives 
available. 

In  conjunction  with  the  proposed 
extension  of  the  phase-out  period  of 
granular  carbofuran  on  rice,  EPA  is 
encouraging  the  registration  of  reduced 
risk  alternatives  to  control  rice  water 
weevil.  Specifically,  EPA  is  asking 
pesticide  manufacturers  who  are 
currOTitly  developing  data  in  support  of 
the  rice  registration  or  who  are  giving 
consideration  to  pursuing  a  rice 
registration  in  the  near  future,  to  inform 
the  Agency  of  their  plans.  EPA  will 
provide  incentives  for  manufacturers  if 


they  have  adequate  data  to  support  their 
claims  of  reduced  risk.  EPA  is  also 
calling  for  data  on  integrated  pest 
management  (IPM)  strategies  and  non- 
chemical  control  methods  for  rice  water 
weevil. 

DATES:  Written  comments  must  be 
submitted  by  July  12. 1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30000/48EI  to:  OPP 
Docket,  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  {7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SVV..  Washington, 
DC  20460.  In  person  bring  comments 
identified  by  document  control  number 
(OPP-30000/48E)  to:  OPP  Docket,  Rm 
1132,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margaret  Rice,  Special  Review  and 
Re  registration  Division  (7508W),  Office 
of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Special  Review  Branch.  Rm.  WF32N4. 
Crystal  Station  #1.  2800  Crystal  Drive. 
Arlington.  Virginia.  (703)  308-8039. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Special  Review  of  granular 
carbofuran  was  initiated  in  October 
1985  (50  FR  41938),  based  solely  on 
acute  risk  to  avian  species.  In  January, 
1989,  EPA's  Preliminary  Determination 
(54  FR  3744,  January  25,  1989)  proposed 
to  cancel  all  uses  based  on  the  finding 
that  the  risks  of  granular  carbofuran 
outweighed  the  benefits  of  continued 
use.  EPA  presented  its  proposed 
decision  for  public  comment,  to  the 
Federal  Insecticide  Fungicide  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP),  and  to  the  U.  S. 
Department  of  Agriculture  (USDA).  The 
SAP  generally  supported  EPA's  avian 
risk  assessment  methodology  and  the 
Agency's  proposal  to  cancel  all  uses 
where  efficacious  alternatives  were 
available.  USDA  provided  information 
related  to  the  use  of  granular  carbofuran 
that  EPA  subsequently  incorporated  into 
its  final  benefits  assessment.  The 
"Granular  Carbofuran  Conclusion  of 
Special  Review  Technical  Support 
Document,"  available  in  the  OPP 
Docket,  contains  EPA's  detailed 
response  to  the  SAP,  USDA,  and  public 
comments  received  in  response  to  EPA's 
Preliminary  Determination. 

While  the  Agency  was  preparing  to 
finalize  the  proposed  cancellation.  FMC 
Corporation,  the  sole  registrant  of 
granular  carbofuran.  entered  into 
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negotiations  with  EPA.  The  result  of  the 
negotiations  was  an  Agreement  in 
Principle  signed  on  May  13,  1991, 
which  provided  for  phasing  out  99 
percent  of  the  use  of  granular  carbofuran 
over  a  4-year  period. 

The  conclusion  of  the  granular 
carbofuran  Special  Review  (56  FR 
64621,  December  11,  1991)  was  based 
on  amendments  to  the  granular 
carbofuran  registrations,  including 
geographic  restrictions,  label  changes, 
and  phase-out  of  major  uses,  submitted 
to  the  Agency  by  FMC  that  implemented 
the  terms  and  conditions  of  the 
Agreement  in  Principle.  EPA 
detennined  that  these  amendments 
brought  the  risks  and  benefits  of 
granular  carbofuran  into  balance  such 
that  the  Special  Review  could  be 
concluded. 

The  Agreement  in  Principle  provided 
for  the  complete  phase-out  of  granular 
carbofuran  use  by  September  1,  1994, 
with  the  exception  of  five  crops  where 
minor  amounts  are  used.  Thus,  pursuant 
to  the  Agreement  in  Principle,  com  and 
sorghum  were  deleted  from  the  granular 
carbofuran  labels  effective  September  1, 
1993.  FMC  has  amended  its  label  to 
delete  the  rice  use  effective  September 
1.  1994.  The  Agreement  provides  that 
beginning  September  1,  1994,  granular 
carbofuran  will  be  labeled  for  use  only 
on  the  following  sites:  bananas  (in 
Hawaii  only),  cucurbits  (pumpkins, 
cucumbers,  watermelons,  cantaloupes, 
and  squa.sh),  dry-harvested  cranberries, 
pine  progeny  tests,  and  spinach  grown 
for  seed. 

No  more  than  a  total  of  4.5  million 
pounds  of  active  ingredient  (ai)  in 
granular  formulation  was  to  have  been 
sold  in  the  United  States  between 
September  1,  1991  and  August  31,  1994, 
with  an  additional  limit  of  no  more  than 
400,000  pounds  ai  to  be  sold  between 
September  1,  1993  and  August  31,  1994. 

Remaining  stocks  of  granular 
carbofuran  in  the  hands  of  growers  and 
distributors  labeled  for  use  on  com  and 
sorghum  may  be  sold  and  used  until 
September  1,  1994,  i.e.,  1  year  after  the 
deletions  of  those  uses  from  the 
registrations.  Similarly,  granular 
carbofuran  labeled  for  use  on  rice,  in  the 
possession  of  growers  and  distributors, 
maj'  be  used  until  September  1,  1995. 
FMC  submitted  label  amendments 
embodying  the  terms  and  conditions  of 
the  Agreement  in  Principle.  EPA 
published  a  notice  (56  FR  33286) 
pursuant  to  section  6  (0  of  FIFRA 
announcing  the  schedule  for  deletion  of 
granular  carbofuran  uses  on  July  19, 
1991. 

The  Agreement  in  Principle  stipulated 
that  EPA  would  provide  FMC  with  the 
opportunity  for  a  meeting  with  the 
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Director  of  the  Office  of  Pesticide 
Programs  regarding  the  risks  and 
benefits  of  the  com,  sorghum  and  rice 
uses  of  granular  carbofuran  prior  to  the 
effective  dates  of  deletion  of  those  uses 
from  the  label.  FMC  met  with  EPA  on 
October  6  and  12, 1993,  to  present 
information  in  support  of  reinstating  the 
com  and  sorghum  uses  and  extending 
the  phase-out  period  of  the  rice  use.  All 
materials  submitted  by  FMC  as  well  as 
minutes  of  the  October  6th  and  12th 
meetings  can  be  found  in  the  OPP 
Docket.  EPA  has  reviewed  the  material 
presented  by  FMC  and  other  interested 
parties  related  to  these  three  uses  as 
input  to  this  proposed  decision. 

Granting  any  of  FMC's  requests  would 
necessitate  modification  to  the  terms 
and  conditions  of  the  granular 
carbofuran  registrations  that  were 
agreed  upon  by  EPA  and  FMC.  and  that 
provided  the  basis  for  conclusion  of  the 
Special  Review.  Although  EPA's 
proposed  decision  to  deny  FMC's 
request  for  modification  that  would 
allow  additional  use  of  granular 
carbofuran  on  com  and  sorghum  does 
not  represent  a  change  to  the  terms  and 
condition  of  the  registration,  EPA  is, 
nonetheless,  offering  a  final  opportunity 
for  growers  and  others  affected  by  the 
decision  to  come  forward  with  re'levant 
information. 

II.  Arguments  Put  Forth  by  FMC  in 
Support  of  Continued  Use  of  Granular 
Carbofuran  on  Com.  Sorghum,  and 
Rice 

Materials  submitted  by  FMC  in 
support  of  their  request  to  continue  the 
use  of  granular  carbofuran  on  corn, 
sorghum,  and  rice  are  available  for 
public  viewing  in  the  OPP  Public 
Docket.  These  materials  include 
Hiinutes  of  the  October  6  and  12 
meetings  with  EPA.  In  its  submissions. 
FMC  contends  that,  in  terms  of  benefits: 

1.  Taking  into  account  changes  to  the 
1990  Fami  Bill  would  significantly 
increase  benefits  estimates. 

2.  Annual  economic  impacts  due  to 
the  loss  of  granular  carbofuran  for  com 
and  sorghum  are  considerably  higher 
than  EPA  estimated  in  the  Final  Benefits 
Analysf-s. 

3.  the  use  of  granular  carbofuran 
provides  indirect  benefits  of  $50  to  $100 
million  per  year  in  hunting  and 
recreational  revenue,  resulting  from 
waterfowl  habitat  preservation  in  rice 
growing  areas. 

In  terms  of  risks,  FMC  contends  that: 

1.  EPA's  previous  avian  risk 
assessment  was  inadequate  to  determine 
the  impact  of  granular  carbofuran  on 
bird  populations.  FMC  submitted  a 
protocol  for  a  study  intended  to  assess 
the  probability  of  adverse  effects  from 


the  use  of  granular  carbofuran  on 
populations  of  local  and  migratory  bird 
species. 

2.  No  additional  kill  incidents  have 
occurred  since  1991  from  granular 
carbofuran  used  at  planting  on  com. 
sorghum,  or  rice.  Relatively  few  bird  kill 
incidents  have  occurred  considering  the 
more  than  20  years  of  granular 
carbofuran  use. 

3.  Cluster  analysis  would  show 
granular  carbofuran  relatively  low  in 
risk  compared  to  alternatives,  if  all  risk 
endpoints  were  considered. 

III.  Other  Public  Comments  Received 
After  the  Conclusion  of  the  Special 
Review 

In  addition  to  the  material  submitted 
by  FMC.  EPA  has  received  and 
considered  information  from  others 
affected  by  the  phase-out  of  granular 
carbofuran.  These  comments  are 
summarized  below. 

In  a  letter  to  EPA  dated  March  10, 
1992,  the  U.S.  Fish  and  Wildlife  Sen.ice 
(FVVS)  supported  EPA's  decision  to 
phase-out  most  uses  of  granular 
carbofuran,  because  the  phase-out  was 
likely  to  prevent  the  deaths  of  untold 
numbers  of  migratory  birds  in  the 
United  States  each  year.  However,  FVVS 
also  indicated  that  they  believed  that 
there  are  no  conditions  under  which 
granular  carbofuran  can  be  used  without 
presenting  unreasonable  risk.  The  F\VS 
supported  full  cancellation  of  all 
pesticide  products  contcining 
carbofuran.  The  FWS  letter  stated  that 
the  continued  registration  of  carbofuran 
poses  conflict  with  several  Federal 
wildlife  statutes  including  the  Migratory 
Bird  Treaty  Act.  the  Bald  and  Golden 
Eagle  Protection  Act,  and  the 
Endangered  Species  Act.  An  attachment 
to  the  letter  listed  additional  bird  kill 
incidents,  many  not  previously  reported 
to  CPA. 

EPA  received  numerous  letters  from 
Senators  and  Congressmen  from  com, 
sorghum,  and  rice  producing  states 
supporting  continued  use.  EPA  received 
one  letter  from  the  National  Com 
Growers  Association  in  support  of 
continued  use  on  com. 

The  National  Grain  Sorghum 
Producers  submitted  a  letter  with 
extension  bulletins  attached,  and 
subsequently  met  with  EPA  on 
September  20.  1993  to  outline  the 
importance  of  several  chemicals, 
including  carbofuran.  to  grain  sorghum 
production. 

The  U.S.  Rice  Environmental 
Committee  met  with  the  Agency  on  June 
18,  1992.  They  subsequently  submitted 
a  package  to  EPA  that  included:  An 
analysis  of  potential  chemical  and  non- 
chemical  altematives  for  control  of  rice 
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water  weevil;  letters  from  State 
ageacies.  regional  and  National  wildlife 
organizations  attesting  to  improvement 
in  application  procedures  and  product 
stewardship  to  mitigate  avian  risk  and 
the  importance  of  rice  fields  as  wildlife 
habitat;  and  letters  from  individuals  and 
grower  cooperatives  attesting  to  the 
economic  benefits  of  granular 
carbofuran  use. 

Letters  from  the  California 
Environmental  Protection  Agency  and 
the  California  Department  of  Fish  and 
Game  specifically  support  the  U.S.  Rice 
Environmental  Committee's  position  to 
retain  the  use  of  granular  carbofuran  on 
rice.  Letters  from  the  Louisiana 
Department  of  Wildlife  and  Fisheries. 
the  Mississippi  Department  of  Wildlife, 
Fisheries  and  Parks,  the  Missouri 
Department  of  Conservation,  and  the 
FWS  Wildlife  and  Habitat  Management 
Office  in  St.  Charles,  Arkansas 
emphasized  the  importance  of  rice  lands 
as  habitat  for  migratory  waterfowl,  but 
did  not  state  a  position  on  the  continued 
u.se  of  granular  carbofuran. 

It  should  be  noted  that  during  the 
comment  period  for  the  Preliminarj' 
Determination,  many  local.  State,  and 
National  wildlife  organizations  wrote  in 
support  of  EPA's  proposal  to  ban  all 
uses  of  granular  carbofuran.  These 
include  the  National  Wildlife 
Federation.  Defenders  of  Wildlife,  the 
Rachel  Carson  Council,  the  International 
Crane  Foundation,  and  the  Canadian 
Wildlife  Service.  The  National  .A.udubon 
Society,  favored  immediate  suspension 
for  all  uses  except  rice.  They  expressed 
concern  about  the  possible  effect  of 
cancellation  on  wildlife  habitat  in 
California. 

EPA  received  letters  from  the 
following  State  wildlife  and  resource 
agencies  in  support  of  the  Preliminary 
Determination  to  cancel  granular 
carbofuran:  the  Indiana  Department  of 
Natural  Resources,  the  Virginia 
Department  of  Natural  Resources,  the 
Oklahoma  Department  of  Wildlife 
Conser\'ation,  the  Florida  Game  and 
Fresh  Water  Fish  Commission,  the 
Minnesota  State  Department  of  Natural 
Resources,  the  Louisiana  Wildlife 
Federation,  the  Arizona  Came  and  Fish 
Department,  the  Montana  Department  of 
Fish.  Wildlife  and  Game,  the  North 
Carolina  Wildlife  Resources 
Commission,  the  Georgia  Department  of 
Natural  Resources,  the  Arizona  Game 
and  Fish  Department,  the  Missouri 
Department  of  Conservation,  and  the 
Kansas  Department  of  Wildlife  and 
Parks. 

IV.  EPA  Response 

EPA's  detailed  response  to  issues 
raised  by  FMC  and  other  commentors  is 


contained  in  a  memo  tilled,  "Analysis 
and  Recommendation  RE:  FMCs 
Proposal  to  Reinstate  the  Use  of 
Granular  Carbofuran  on  Corn,  Sorghum, 
and  Rice."  The  memo  is  available  in  the 
OPP  Docket.  With  respect  to  benefits, 
major  points  are  summarized  as  follows: 

1.  Changes  in  agricultural  policy, 
specifically  to  crop  support  programs, 
have  been  significant  since  EPA  and 
others  initially  evaluated  the  benefits  of 
granular  carbofuran  use.  However,  the 
higher  benefits  estimates  generated  by 
FMC  are  primarily  attributable  to  their 
claim  of  large  yield  loss  estimates  for 
com  and  sorghum.  EPA  finds 
insufficient  evidence  in  FMCs 
submission  to  support  FMCs  high  yield 
loss  estnnatbs. 

2.  FK!Cs  economic  analyses  for  com 
and  sorjhum  did  not  consider  all 
availabte  alternatives  or  all  available 
efficacy  data.  In  both  ca.ses,  limited 
regional  impacts  were  presented  as 
national.  For  the  sorghum  analysis,  FMC 
u.sed  the  least  effective  alternative  to 
calculate  potential  losses.  All  of  these 
factors  contributed  to  the  higher 
estimates  used  by  FMC. 

3.  EPA  did  not  consider  indirect 
benefits  from  hunting  revenue,  because 
these  benefits  ere  not  unique  to 
carbofuran.  FMCs  estimate  of  $50  to 
$100  million  is  exaggerated  due  to  their 
use  of  several  implausible  assumptions 
regarding  the  use  of  economic 
multipliers  and  the  relationship 
between  granular  carbofuran  treated  rice 
fields  and  total  waterfowl  habitat. 

With  respect  to  ri.sk,  major  points  are 
summarized  as  follows: 

1.  EPA's  risk  assessment  did  not 
emphasize  impacts  on  bird  populations. 
EPA's  concern  with  granular  carbofuran 
is  ba.sed  on  its  high  acute  toxicity  to 
birds,  field  studies,  and  incident  reports 
documenting  widespread  and  repeated 
mortality  to  many  species  of  bird.s. 
including  eagles,  hawks  and  other 
predators.  Iniidents  of  both  primary  and 
secondary  poisonings  have  been 
observed  and  documented  in  many 
different  geographic  areas,  associated 
with  many  different  use  sites,  and  under 
varying  environmental  conditions.  Legal 
precedent  exists  for  pesticide  regulatory 
decisions  based  on  recurrent  kills  as  an 
unrea.sonable  adverse  effect  {Ciba-Geigy 
Corp.  V.  EPA.  847  F.2d  277,  5th  Cir. 
1989). 

2.  FMC  has  not  provided 
documentation  of  systematic  monitoring 
of  specific  use  sites  to  substantiate 
claims  of  reduced  avian  risk  and 
elimitietion  of  kill  incidents.  Only 
letters  of  a  testimonial  nature  have  been 
provided.  Six  additional  wildlife  kill 
incidents  have  been  reported  to  EPA 
since  the  conclusion  of  the  Special 


Review  in  1991.  Species  killed  include 
a  bald  eagle.  Canada  geese,  and  red- 
tailed  hawks. 

3.  EPA's  assessment  did  address  the 
comparative  risk  of  alternatives  in  the 
1991  Technical  Support  Document  for 
the  conclusion  of  the  Special  Review. 

V.  EPA's  Proposed  Decision  on  Corn 
and  Sorghum 

EPA  finds  no  basis  for  rein.stating 
either  the  com  or  sorghum  uses  in  the 
information  provided  by  FMC  and  other 
commentors.  EPA  disagrees  with  the 
assumptions  supporting  FMCs  claims 
of  yield  losses  higher  than  those 
estimated  by  the  Agency.  FMC  did  not 
consider  all  available  altemativf^s  nor 
did  they  include  all  available  efri(,acy 
data  in  their  analysis.  In  its  Final 
Benefits  Analysis  for  Sorghum,  EPA 
found  that  there  are  efficacious 
alternatives  available  for  all  com  and 
sorghum  uses,  except  for  a  very  limited 
area  of  Nebraska  during  high  chinchbug 
infestation  years.  These  findings  are 
based  on  efficacy  tests  conducted  by 
universities  and  state  agricultural 
agencies.  Material  presented  by 
sorghum  growers  contained  no  actual 
data  to  substantiate  claims  of  high 
anticipated  yield  losses. 

No  new  data  or  information  has  been 
put  forth  that  would  substantively 
change  the  risk/benefit  decision  that 
formed  the  basis  for  the  Agreement  in 
Principle.  Therefore,  EPA  proposes  to 
deny  FMCs  request  to  reinstate  the  com 
and  sorghum  uses  of  granular 
carbofuran. 

Pursuant  to  40  CFR  154.35.  EPA  is  not 
required  to  solicit  comment  on  this 
decision  to  deny  FMCs  request  for 
reinstatement  of  the  com  and  sorghum 
uses,  since  this  decision  would  not 
modify  the  previous  Agreement  in 
Principle  between  FMC  and  EPA  that 
concluded  the  Special  Review.  Because 
indi\-iduals  affected  by  this  decision 
have  come  forward  and  indicated  that 
they  were  unaware  that  granular 
carbofuran  would  no  longer  be  available 
for  use  on  com  and  soi^hum  in  1994. 
EPA  will  consider  additional,  new,  and 
relevant  data  submitted  to  the  Agency 
during  the  comment  period  for  this 
notice.  EPA  is  providing  this  additional 
comment  period  even  though  public 
comment  on  the  decision  to  cancel  all 
uses  of  granular  carbofuran  has  been 
solicited  previously  in  the  Special 
Review  Preliminary  Determination  (54 
FR  3744).  EPA  responded  to  comments 
received  at  that  time  in  the  "Granular 
Carbofuran  Conclusion  of  the  Special 
Review  Technical  Support  Document" 
available  in  the  OPP  Docket.  EPA 
requests  that  any  additional  comments 
be  focused  on  new  and  substantive  data. 
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See  unit  IX.  of  this  notice,  for  a 
discussion  of  the  specific  data  that  are 
most  useful  to  EPA. 

VI.  EPA  Proposed  Decision  on  Rice 

EPA  is  proposing  an  extension  to  the 
current  phase-out  schedule  for  granular 
carbofuran  use  on  rice  because  there  are 
still  no  registered  alternative  chemical 
controlsjor  rice  water  weevil,  and  there 
are  currently  no  applications  in  the 
registration  pipeline  for  this  use.  The 
absence  of  alternatives  was  a 
consideration  in  the  decision  that 
concluded  the  Special  Review  and 
continues  to  be  of  concern  to  the 
Agency. 

EPA  is  also  concerned  that  non- 
chemical  control  options,  specifically 
draining  fields  and  eliminating 
vegetation  on  field  edges  (clean 
farming),  may  not  provide  effective 
control  of  rice  water  weevil  and  may 
compromise  wildlife  habitat  initiatives 
that  conservation  groups  have 
implemented  with  rice  growers.  EPA  is 
soliciting  additional  data  on  these 
practices  and  on  other  pest  control 
strategies  that  could  reduce  use  of 
granular  carbofuran  while  at  the  same 
time  maintaining  or  enhancing  wildlife 
habitat  in  rice  growing  areas. 

EPA  is  proposing  a  maximum  2  year 
extension  to  the  current  phase-out 
schedule  for  the  use  of  granular 
carbofuran  on  rice.  The  Agency  notes 
that  the  current  phase-out  schedule  has 
already  allowed  substantial  time  for  the 
development  and  implementation  of 
alternative  control  methods,  since  the 
issuance  of  the  Preliminary 
Determination  in  1989. 

EPA  further  proposes  that  any 
extension  of  the  use  of  granular 
carbofuran  on  rice  be  subject  to  the 
following  conditions: 

1.  Prodfuction  and  sales  by  FMC  will 
be  limited  to  250,000  pounds  of  active 
ingredient  (ai)  sold  in  granular 
formulations  per  year  for  the  1995  and 
1996  use  seasons  for  use  on  rice  and  the 
five  minor  uses  stipulated  in  the 
Agreement  in  Principle.  FMC  mu.st 
direct  2.500  pounds  of  the  total  250.000 
pounds  ai  to  the  areas  where  the  five 
miner  use  crops  are  grown  during  the 
1995  and  1996  use  seasons.  For  the 
purpose  of  the  proposed  extension,  the 
1995  "use  season"  begins  September  1, 
1994  and  ends  August  31,  1995. 
Similarly,  the  1996  use  season  begins 
September  1.  1995  and  ends  August  31. 
1996. 

2.  Existing  stocks  in  the  possession  of 
dealers  and  growers  may  be  used  on  rice 
until  September  1, 1997. 

3.  Production  and  sales  by  FMC  will 
be  limited  to  2.500  jxjunds  ai  per  year 
for  use  only  on  the  five  sites  stipulated 
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in  the  Agreement  in  Principle  for  1997 
and  subsequent  years, 

4.  No  production  and  sales  by  FMC 
will  be  allowed  for  use  on  rice  during 
the  1996  growing  season,  however,  if  a 
FIFRA  section  3  registration  for  an 
alternative  to  control  rice  water  weevil 
appears  imminent  at  the  end  of  the  1995 
growing  season.  On  or  before  September 
1, 1995,  EPA  will  assess  the  prospect  for 
registration  of  alternatives  to  control 
rice  water  weevil  and  advise  FMC  and 
other  interested  parties  if  production 
and  sales  of  granular  carbofuran  for  use 
on  rice  will  be  allowed  for  the  1996 
growing  season.  EPA's  assessment  of  the 
registration  prospect  for  alternatives 
will  include:  The  product's  efficacy  in 
controlling  rice  water  weevil;  the 
completeness  of  the  data  base;  and.  the 
Agency's  finding  that  the  product 
presents  less  risk  to  the  environment 
and  human  heahh  than  granular 
carbofuran. 

5.  For  each  use  season,  during  any 
period  of  extension,  FMC  must  submit 
to  EPA  by  October  15,  a  report 
containing  FMC's  granular  carboftaran 
production  and  sales  totals  for  domestic 
use  for  the  immediately  preceding  use 
season.  FMC  will  provide  EPA  with 
batch  numbers  and  keys  for  granular 
carbohiran  product  produced  for  the 
1995  and  1996  domestic  use  seasons  to 
facilitate  identification  of  product  by 
year. 

6.  FMC  may  be  required  to  implement 
label  changes  or  other  measures  to 
reduce  avian  risk  during  the  period  of 
extension.  These  may  include  but  are 
not  limited  to:  endangered  species 
bulletins;  user  education  and 
stewardship  programs;  and.  scouting  to 
determine  infestation  levels  prior  to 
application. 

The  FWS  may  issue  a  new  Biological 
Opinion  during  the  90-day  comment 
period  for  this  Notice.  The'  Opinion  is 
the  result  of  an  ongoing  consultation 
between  EPA  and  FWS  regarding  the 
potential  of  carbofuran  to  adversely 
affect  endangered  species.  The  Opinion  • 
or  other  comments  from  the  FWS  could 
influence  EPA's  decision  on  extending 
the  use  of  granular  carbofuran  on  rice. 

7.  All  terms  and  conditions  of  the 
May  1991  Agreement  in  Principle  will 
apply  in  the  case  of  the  extension, 
except  the  specific  phase-out  schedule 
and  production  limits  for  the  rice  use. 

EPA  views  the  proposed  extension  of 
the  phase-out  of  granular  carbofuran  on 
rice  as  a  transitional  measure.  The  U.S. 
Rice  Environmental  Committee  has 
provided  documentation  of  on-going 
research  on  both  chemical  and  non- 
chemical  controls  for  rice  water  weevil. 
In  addition,  the  Committee  has 
promoted  cooperative  efforts  between 


rice  growers  and  environmental 
organizations  to  enhance  wildUfe 
habitat  in  rice  growing  areas.  The 
Agency  will  make  every  effort  to 
encourage  the  registration  and  use  of 
environmentally  sound  ahemative 
control  measures  for  rice  water  weevil. 
However,  growers  and  others  affected  by 
the  phase-out  of  granular  cart)ofuran  on 
rice  are  advised  that  EPA  has  already 
allowed  substantial  time  for  the 
development  and  adoption  of 
ahemative  pest  control  methods.  For 
this  reason,  extensions  beyond  those 
proposed  in  this  notice  are  most 
unlikely.  EPA  has  not  changed  the  basic 
conclusions  outlined  in  the  granular 
carbofuran  Special  Review  Final 
Determination,  specifically,  that  the  use 
of  granular  carbofuran  on  rice  poses 
unreasonable  risk  to  avian  species. 

VII.  InceDtives  for  Developmeiit  and 
Registration  of  Reduced  Risk 
Alternatives  to  Control  Rice  Water 
Weevil 

EPA  is  committed  to  reducing  risk 
from  pesticide  use  by  eliminating  or 
limiting  the  use  of  the  most  dangerous 
pesticides,  promoting  the  registration  of 
reduced  risk  chemical  alternatives,  and 
promoting  the  development  and 
implementation  of  integrated  pest 
management  strategies. 

In  the  case  of  rice  water  weevil,  EPA 
notes  that  many  chemicals  have  been 
tested  and  shown  promise  in  controlling 
this  pest.  However,  no  manufacturers 
have  yet  pursued  registrations  for  this 
use.  In  order  to  promote  registrations  of 
reduced  risk  alternatives  for  control  of 
rice  water  weevil,  EPA  is  soliciting 
letters  indicating  interest  or  intent  to 
register  products  for  this  use.  from 
manufacturers  of  new  active 
ingredients,  as  well  as  active  ingredients 
already  registered  on  other  sites.  The 
Agency  encourages  registrants  who  can 
demonstrate  that  their  products  present 
less  risk  to  the  environment  and  human 
health  than  does  the  use  of  granular 
carbofuran  to  control  ric-e  water  weevil 
to  come  forward  now. 

The  letters,  indicating  interest  or 
intent,  should  provide  rationale  for 
claims  of  reduced  risk  that  are  orgar.ized 
and  presented  according  to  the 
"Guidehnes  for  Content  of  Reduced- 
Risk  Rationales"  found  in  Pesticide 
Regulation  (PR)  Notice  93-9.  The 
"Guidelines"  contained  in  PR  Notic  e 
93-9,  in  this  instance,  are  being  used  for 
formatting  purposes  only.  It  should  be 
noted  that  PR  Notice  93-9  applies  only 
to  applicants  seeking  to  register  new 
active  ingredients,  and  should  not  be 
confused  with  the  call  for  safer 
alternatives  for  the  control  of  rice  water 
weevil  that  applies  to  both  new  active 
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ingredients  and  new  uses  of  active 
ingredients  registered  on  other  sites. 

The  letters  of  interest  should  also 
indicate  when  an  application  could  be 
submitted.  If  registrants  cannot  provide 
a  precise  schedule,  they  should  give  an 
approximation  of  when  they  believe 
their  section  3  application  and  tolerance 
requests  will  be  submitted.  EPA  will 
treat  information  supplied  by  registrants 
as  confidential,  if  the  registrant  so 
requests.  Unit  X  of  this  notice,  outlines 
procedures  for  submitting  confidential 
business  information. 

Respondents  need  not  submit  actual 
registration  applications  at  this  time. 
EPA  intends  to  evaluate  the  letters/ 
rationales  received  in  response  to  this 
notice  to  determine  which  ones  may 
qualify  for  special  consideration  as 
reduced  risk  pesticides.  If  the  rationale 
provided  demonstrates  the  opportunity 
for  risk  reduction,  EPA  will  notify  the 
registrant  that  the  Agency  will  consider 
this  factor  in  determining  review 
priority  for  their  registration  application 
for  the  rice  use.  However,  when 
registration  packages  are  submitted, 
they  must  include  all  relevant  data 
necessary  for  EPA  to  complete  a  risk 
assessment  and  make  a  regulatory 
decision. 

EPA  is  willing  to  consider  other 
incentives  that  may  apply  in  specific 
cases,  for  example,  waiving  tolerance 
fees  for  small  businesses  seeking 
registrations  for  biological  pesticides. 
The  Agency  encourages  registrants  to 
suggest  other  reasonable  incentives  that 
may  apply  to  their  case  that  would 
stimulate  their  interest  in  coming 
forward  sooner  rather  than  later  with 
registrations  for  the  rice  use. 

EPA  recognizes  the  cost  of  developing 
additional  data  for  an  aquatic  food  use 
such  as  rice  may  be  a  potential  barrier 
to  registering  reduced  risk  alternatives. 
The  Agency  encourages  pesticide  user 
groups,  including  grower  organizations, 
to  consider  the  option  of  providing 
assistance  in  developing  the  data 
required  to  support  registration  of 
alternatives  to  control  rice  water  weevil. 
Assistance  provided  by  user  groups 
could  range  from  participation  in 
efficacy,  crop  residue,  and  ph>1:otoxicity 
studies,  to  direct  funding  of 
environmental  or  human  safety  studies. 

EPA  is  also  interested  in  data  on  the 
effectiveness  of  biological,  cultural  and 
integrated  pest  control  strategies  for  rice 
water  weevil.  Material  related  to 
alternatives  and  incentives  should  be 
sent  to  the  contact  designated  at  the 
beginning  of  this  notice. 

VIII.  Coordination  with  USDA 

EPA  is  working  with  USDA  to 
improve  existing  procedures  to  ensure 


that  all  affected  end  users  are  notified  of 
EPA's  proposed  pesticide  actions  and 
are  provided  with  the  opportunity  to 
contribute  information  relevant  to  those 
actions  in  a  timely  manner.  EPA  is  also 
working  with  USDA  to  provide 
information  to  researchers  on  pesticides 
which  have  triggered  environmental  or 
human  health  concerns,  so  that  this 
information  can  be  used  in  identifying 
needs  for  research  and  development  of 
alternatives. 

EX.  Public  Comments 

In  the  course  of  the  Special  Review  of 
granular  carbofuran,  and  in  Special 
Reviews  in  general,  EPA  has  relied  on 
certain  categories  of  data.  Data  used  for 
Special  Review  decisions  are  derived 
from  studies  using  controlled,  scientific 
methods. 

For  the  benefits  assessments  these 
data  include:  comparative  product 
performance  (efficacy)  data,  particularly 
data  on  yield  loss  and  market  grade 
losses:  quantitative  usage  data;  data 
related  to  the  distribution  and  life  cycle 
of  crop  pests;  and  historic  data  on  pest 
damage  and  levels  of  infestation. 
Comparative  product  performance  data 
is  generated  from  side-by-side  trials  of 
carbofuran  and  its  alternatives. 
Performance  tests  compare  the  ability  of 
products  to  control  a  specific  pest  and 
some  also  evaluate  the  effects  on  yield. 

Data  considered  in  the  granular 
carbofuran  Special  Review  avian  risk 
assessment  include:  laboratory  toxicity 
data;  toxicity  and  relative  risk  of 
alternative  pest  control  measures;  field 
studies;  monitoring  programs;  and 
poisoning  incidents  associated  with 
direct  and  secondary  exposure  to 
carbofuran.  Field  studies  and 
monitoring  both  require  systematic 
observation  by  technicians  trained  to 
recognize  abnormal  bird  behavior  and 
other  evidence  of  exposure.  In  order  to 
be  scientifically  valid,  field  studies 
should  be  conducted  according  to 
established  protocols  for  survey 
methods,  searching  techniques  and 
timing,  and  documentation  of 
environmental  conditions  and 
application  practices.  The  incident  data 
used  by  EPA  in  the  granular  carbofuran 
Special  Review  generally  involve 
laboratory  analysis  of  bird  carcasses  to 
determine  cause  of  death. 

Commentors  are  advised  that  data 
related  to  the  categories  listed  above 
will  be  most  useful  to  the  Agency  in 
reviewing  the  proposed  regulatory 
decision  on  granular  carbofuran.  Letters 
of  a  testimonial  nature  without 
supporting,  scientifically  derived  data 
are  of  limited  utility. 

Tha  following  information  would  also 
be  useful  to  the  Agency: 


1.  Letters  of  intent  or  interest  in 
registering  new  or  existing  chemicals  for 
control  of  rice  water  weevil,  as 
described  in  unit  VII  of  this  notice. 

2.  Data  on  additional  measures  that 
could  be  adopted  to  reduce  avian  risk. 

3.  Information  from  growers  or 
organizations  with  knowledge  of 
effective,  non-chemical  or  IPM  strategies 
for  control  of  rice  water  weevil. 

4.  Data  on  the  long-term  impacts  of 
population  growth  and  geographic 
distribution  of  rice  water  weevil. 

5.  Data  on  the  effectiveness  of  clean 
farming  in  controlling  rice  water  weevil, 
and  the  schedule  of  vegetation  removal 
in  relation  to  bird  use  of  rice  fields. 

6.  State  agricultural  and  wildlife 
agencies  are  encouraged  to  comment  on 
methods  to  further  reduce  the  use  of 
granular  carbofuran  in  rice  growing 
areas  through  prescriptive  use  or  other 
measures,  and  on  how  to  monitor 
enforcement  of  label  restrictions  more 
effectively. 

X.  Public  Record 

EPA  has  established  a  public  record 
(OPP-30000/48)  for  the  granular 
carbofuran  Special  Review  and  related 
actions.  The  public  record  includes: 

1.  This  Notice. 

2.  Materials  submitted  by  the  FMC 
Corporation  and  others  in  support  of  ^ 
their  request  to  modify  the  terms  and 
conditions  of  the  granular  carbofuran 
registrations. 

3.  EPA's  "Analysis  and 
Recommendation  RE:  FMC's  Proposal  to 
Reinstate  the  Use  of  Granular 
Carbofuran  on  Com,  Sorghum,  and 
Rice." 

4.  EPA's  Federal  Register  notice 
announcing  receipt  of  FMC's  request  to 
amend  their  granular  carbofuran 
registrations.  July  19, 1991  (56  FR 
33286). 

5.  EPA's  Federal  Register  notice 
concluding  the  Special  Review  of. 
granular  carbofuran.  December  11. 1991 
(56  FR  64621). 

6.  Other  correspondence  and 
documents  related  to  the  Special 
Review  of  granular  carbofuran. 

7.  A  current  index  of  materials  in  the 
public  docket. 

Written  comments  received  in 
response  to  this  notice  will  be  placed  in 
the  public  docket.  If  substantive 
comments  are  received  during  the  90- 
day  comment  period,  EPA  will  issue  a 
second  notice  responding  to  the 
comments. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 


JMI 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  by  EPA  without  prior 
notice  to  the  submitter. 

The  docket  and  index  will  be 
available  for  inspection  and  copying 
from  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays,  at 
the  address  given  earlier  in  this  notice. 

Dated;  March  28,  1994. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  94-8733  Filed  4-12-94;  8:45  ami 
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[OPP-00377;  FRL  4772-4] 

Reregistration  Eljgibility  Decision 
Documents  for  Barium  Metaborate 
Monohydrate,  et  al. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  Deci.sion 

documents;  opening  of  public  comment 

period. 


SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  following  active  ing.-edients  from 
List  A,  List  C  and  List  D.  and  this  notice 
also  .starts  a  60-day  public  comment 
period.  The  REDs  for  the  chemicals 
listed  are  the  Agency's  formal  regulatory 
as.'^essments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES;  Written  comments  on  the  REDs 
must  be  sub.mitted  by  June  13,  1994. 
ADDRESSES:  Three  copies  of  comments 
identified  wiih  the  docket  number 
"OPP-OO.T77'  and  the  case  number 
should  ho  submitted  to:  By  mail:  OPP 
Pesticide  Docket,  Public  Response  and 
Program  Resources  Brarich,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  OPP  Pesticide 
Docket,  Room  1132.  CM#2. 1921 
Jefferson  Davis  Highway.  ArHngton.  VA. 
FOR  FimiHER  MFORMATKM  CONTACT: 

Technical  qiiestions  on  the  listed  RED 
docimients  should  be  directed  to  the 
appropriate  Chemical  Review  Managers: 

Baritim  Metaboiota  Monoh3rdnte  -  Brigid 
Lowery  -  (703)  3e«-80S3 


Methiocarb  -  Karen  Jones  -  (703)  308-8047 
Lithium  Hypochlorite  -  Ronald  Kendall  - 

(703)  308-8068 
Ethanolamjne  -  Mark  Wilhite  -  (703)  308- 

8586 

Bromine  -  Mark  Wilhite  -  (703)  308-8586 

Mineral  Acids  -  Kalhrvn  Scanlon  -  (703) 
308-8178 

Peroxy  Compounds  -  Rieman  Rhinehart 
(703) 308-8584 

Vegetable  and  Flour  Oils  -  Virginia  Dietrich 
-  (703)  308-8157. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Room  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p  m.,  Monday  through  Friday,  excluding 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticidal  active  ingredients  listed 
below.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  below  is  substantially 
complete.  EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  these  active 
ingredients  are  eligible  for 
reregistration. 

List  A  - 

Case  0632  Barium  Metabcrate 

Monohydrate: 

Case"b577  Methiocarb; 

List  C  - 
Case  3084 
Case  3070 


Lithium  Hypochlorite; 
Ethanolamine; 


List  D  - 

Case  401 5  Bromine; 

Case  4064  Mineral  Acids; 

Case  4072  Peroxy  Compounds; 

Case  4097  Vegetable  and  Flour  Oik; 

To  request  a  copy  of  any  of  the  above 
listed  RED  documents,  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket, 
Public  Response  and  Program  Resources 
Branch,  in  Room  1132  at  the  address 
given  above  or  call  (703)  305-5805. 

All  registrants  of  products  containing 
one  or  more  of  the  above  hsted  active 


ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeHng  requirements  and 
product  specific  data  requirements  (if 
appHcable)  within  8  months  of  receipt. 
Products  containing  the  other  active 
ingredients  will  not  be  reregistered  until 
adequate  product  specific  data  have 
been  submitted  and  all  necessary 
product  label  changes  are  implemented. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA   "* 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  any 
comment  significantly  affect  a  RED,  EPA 
will  amend  the  RED  by  publishing  the 
amendment  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 

Dated:  April  6.  1994. 
Daniel  M.  Barolo, 

Director.  Special  Be\ief\-  and  Fleregistratinn 
Division.  Office  of  Pesticide  Programs. 

|FR  Dor..  94-8374  Filrd  4-12-94:  8.45  am] 
BILUNG  CODE  SU0-60-F 


[OPP-60778;  FRL-4772-1] 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  for  a 
Transgenic  Plant  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  On  February  2,  1994,  EPA 
received  an  appHcation  from  Northrup 
King  Company  for  an  Experimental  Use 
Permit  (EUP)  for  a  transgenic  plant 
pestirjde.  This  is  the  fifth  EUP 
application  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  for  testing  with  a  pesticidal 
substance  that  is  produced  in  a  plant. 
The  Agency  has  determined  that  this 
application  may  be  of  regional  and 
national  significance.  Therefore  in 
accordance  writh  40  CFR  172.111a).  the 
Agency  Is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  by  May  13. 1994. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
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OPP-50778  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
{7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-7690. 

SUPPLEMENTARY  INFORMATION:  On 
February  2, 1994,  EPA  received  an 
application  for  an  EUP  from  Northrup 
King  Company,  7500  Olson  Memorial 
Highway.  Golden  Valley,  MN  55427. 
The  application  was  assigned  EPA  File 
Symbol  67979-EUP-R.  Northrup  King 
proposes  to  test  a  5-endotoxin 
(expressed  from  a  modified  gene  of  the 
soil  microbe  Bacillus  thuhngiensis 
subspecies  kurstaki)  as  expressed  in  a 
series  of  com  lines  from  April  15, 1994 
to  May  1, 1995.  Com  grown  under  this 
permit  will  not  be  permitted  to  enter 
commerce,  therefore  no  petition  for  a 
temporary  tolerance  was  submitted  in 
conjunction  with  this  EUP. 

Several  small-scale  field  experiments 
have  been  conducted  under  permits 
granted  by  the  United  States  Department 
of  Agriculture.  Further  testing  is  now 
required  in  order  to  further  assess  the 
commercial  potential  of  the  transgenic 
com.  Specific  testing  proposed  under 
this  application  include  plantings  in 
yield  trials,  efficacy  trials,  breeding 
nurseries,  and  production  nurseries. 

A  maximum  of  45  acres  are  proposed 
for  planting.  The  planted  seed  will 
contain  approximately  0.013  grams  of 


the  5-endotoxin.  Included  in  the 
program  are  the  states  of  Hawaii, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  Ohio,  and  Wisconsin  and  the 
commonwealth  of  Puerto  Rico. 

Upon  review  of  the  Northrup  King 
application,  any  comments  received  in 
response  to  this  notice,  and  any  other 
relevant  information,  EPA  will  set 
conditions  under  which  the 
experiments  will  be  conducted.  Any 
issuance  of  an  EUP  will  be  announced 
in  the  Federal  Register. 

Dated:  April  6.  1994. 
Stephen  L.  Johnson, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

|FR  Doc.  94-8883  Filed  4-12-94;  8:45  am) 

BILLING  CODE  6560-SO-F 


[OPP-50779;  FRL^773-8] 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  for  Use  of 
Bromoxynil  on  Herbicide  Tolerant 
Cotton  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action;  Notice. 

summary:  On  February  18. 1993,  EPA 
received  from  Rhone-Poulenc  Ag  Co.  an 
application  for  an  Experimental  Use 
Permit  (EUP)  and  a  petition  for  a 
temporary  tolerance  for  the  use  of 
Buctril  Gel  which  contains  the  herbicide 
bromoxynil,  on  cotton  plants  genetically 
modified  to  be  tolerant  to  this  herbicide. 
On  June  4, 1993,  the  EUP  was  accepted 
for  a  period  of  1  year  with  the  provision 
that  the  crop  be  destroyed  or  used  only 
for  research  purposes.  The  registrant  has 
requested  that  the  EUP  be  extended  on 
a  crop  destruct  basis  until  the  temporary 
tolerance  is  established.  Due  to  recent 
interest  in  the  introduction  of 
genetically  modified  herbicide  tolerant 
plants  into  commercial  agriculture,  the 
Agency  has  determined  that  this 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  May  13, 1994. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50779  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 


Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-6800. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  1993,  an  application  for  an 
EUP  and  a  Petition  for  Temporary 
Tolerance  was  received  from  Rhone- 
Poulenc  Ag  Co.,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709  for  the  use  of  Buctril 
Gel,  which  contains  the  herbicide 
bromoxynil,  on  cotton  plants  genetically 
modified  to  be  tolerant  to  the  herbicide. 
The  EUP  was  requested  for  a  period  of 
2  years.  Data  submitted  in  support  of  the 
temporary  tolerance  were  insufficient  to 
grant  the  temporary  tolerance  for  the 
1993  growing  season.  The  EUP  was 
subsequently  issued  on  June  4, 1993, 
(EPA  Reg.  No.  264-EUP-93)  for  a  1-year 
period  with  the  provision  that  the  food 
or  feed  derived  from  the  experimental 
program  would  be  destroyed  or  fed  only 
to  experimental  animals  for  testing 
purposes,  or  otherwise  disposed  of  in  a 
manner  which  would  not  endanger  man 
or  the  environment.  Since  the  temporary 
tolerance  for  bromoxynil  has  not  yet 
been  established,  the  registrant 
requested  on  March  14, 1994.  that  the 
EUP  be  extended  for  a  period  of  1-year 
under  the  previous  provisions,  which 
would  not  allow  food  or  feed  to  be  sold, 
while  the  issues  conceming  the 
temporary  tolerance  are  being  resolved. 

The  U.S.  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service  published  a  notice  in  the 
Federal  Register  of  September  8, 1993 
(58  FR  47249).  of  their  receipt  of  a 
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petition  for  determination  of 
nonregulated  status  of  genetically 
engineered  cotton  lines.  This  notice  and 
the  referenced  petition  contain 
information  related  specifically  to  the 
genetic  modification  of  the  herbicide 
tolerant  cotton  plants  which  will  be 
treated  under  this  EUP. 

The  purpose  of  the  EUP  as  staled  on 
the  product  label  is  to  evaluate  the 
control  of  certain  broadleaf  weeds  in 
transgenic  Bromofol  cotton. 
Applications  of  the  product  can  be 
made  by  ground  equipment  only  to 
transgenic  Bromotol  cotton  that  has 
been  genetically  modified  for  crop 
tolerance  to  postemergence  over-the-top 
applications  of  bromoxynil. 

The  objectives  for  the  1994  testing 
program  are  stated  to  be:  (1)  Evaluate 
product  efficacy  on  major  broadleaf 
weeds  tlint  infost  cotton,  (2)  compare 
weed  tontrol  with  commercial  standard 
weed  control  systems  on  cotton.  (3) 
verify  transgenic  seed  purity  during 
seed  production,  and  (4)  compare 
Buct.nl  weed  control  system  with 
commercial  standard  weed  control 
system<;  of  cotton  in  m.ajor  cotton 
growing  areas  usirg  standard 
commenial  production  methods  and 
varieties. 

The  application  for  the  1994  EUP 
reqvip!-,!  use  of  ^.CCO  pounds  of  the 
active  inf^redient  bromoxynil  on  a  total 
of  4.000  acres  of  cutton.  fe';ting  is 
proposed  for  the  stJti-s  of  Alabama. 
Arizona,  Arknr.scs,  Georgia.  Louisinna, 
Missis.nippi.  Mi.ssouri,  North  Carolina. 
South  Carolina,  Te'>n>i«.see,  ami  Texas. 

Upon  r'viev,  of ;!:?  EL"P  exiensiori 
rt  qi'i'St,  any  comments  received  in 
response  lo  this  nj'icp  and  ar.v  other 
relevant  informction,  EPA  wili  d.^c  ide 
wheth'jr  to  issue  or  deny  tho  EUP 
extension.  If  r,.H*c-d.  il^X  will  set 
conditions  under  which  the 
experiments  are  to  be  conducted.  Any 
i:sur,n(-e  of  an  EUP  by  the  Acvr.cw  v.i'll 
be  .Minoiinct  J  in  the  Tederal  Register 

E?.\'s  Ofri.:e  of  Pe>!)(.ide  Programs 
has  a  Public  Dor^jt  R.^om  whci-e  a  copy 
of  ihe  EUP  appliralion  dLletod  of  all 
"Confidenti'i!  B';sincss  Iiiform.rition" 
will  be  available  for  piibJir,  inspt-ction. 
The  Public  Docket  Room  is  located  at 
Rm,  1 128,  Crystal  Mali  #2,  1921 
Je.f'ferson  Davis  Highway,  Arlington.  VA; 
the  hours  of  operation  are  from  8  a.m. 
to  4:30  p.m  ,  Monday  through  Friday, 
excluding  legal  holidays. 

Dated:  March  31.  1994. 

Stephen  L.  Johiison, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-8884  Filed  4-12-94;  8:45  am] 

BILLING  CODE  6560-eO-F 


IOPP-30319A;  FRL-4187-1] 

Stine  Microbial  Products;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Stine  Microbial  Products., 
to  register  the  pesticide  products  Blue 
Circle  and  SMP  PcpWi  containing  an 
active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (HFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  C.  Jackson,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwv.  Arlington,  VA  22202.  (703-305- 
6900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  May  29,  1991  (56  FR 
24190).  which  announced  that  Stine 
Microbial  Products.  4722  Pfiaum  Road, 
Madison,  VVI  53704,  had  submitted 
applications  to  register  the  pesticide 
products  blue  Circle  and  SMP  PcpV.'i 
(EPA  File  Symbols  63950-R  and  63950- 
F),  containing  the  active  ingredient 
Fseiidoinonas  cepacia  type  W  isconsin 
at  3  a  percent  fcr  both,  an  active 
in^r.Miicnt  not  included  in  any 
pn-\.  i^.usly  rek-istf^rt-d  produc  ts. 

The  applications  were  approved  on 
Deccmb-r  28.  1992.  as  Blue  Circle  as  a 
seed  'routmenf  on  v;jnous  cr^'ps  prior  to 
plant irg  '.EPA  Reg.  No.  639m-l)  .md 
5MP  P.  pWi  fcr  manufacturing  use  only 
(EPA  K-  '^.  No.  63950-2). 

The  Aeency  has  considered  all 
r.  qi:i-ed  d-.la  on  ri':ks  associated  with 
the  proposed  usij  of  Pseudomonrs 
ct-pjcia  type  Wisconsin,  and 
infcrmaticn  on  soci.^1,  economic:,  and 
enviroiimenta!  benefits  to  be  dnrived 
from  u--e.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use.  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  Pseudomonas 
cepacia  type  Wisconsin  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 


More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  Pseudomonas  cepacia 
type  Wisconsin. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Roval  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW..  Washington,  DC.  20460.  Such 
requests  .should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:?  V.SC.  n»>. 

List  of  Subjects 

Environmental  protw.tion,  Pesticides 
and  pests,  Produc  t  roj^istr^tion. 
Dated:  April  5.  1094 

Douglas  D.  Campt. 

Dim  tjr.  Officf  of  Pi-sUck'.''  Prof/arns. 

IFR  D.x:.  94-88.S2  Fliod  4-12-9?;  8:45  am) 
BILUHQ  CODE  »S6O-60-F 


FARM  CREDIT  ADM;N!S7RATI0N 
[NV-94-C5  (07-FEB-a4)] 

Policy  Statement  on  Rifles  for 
Transaction  of  Business  and 
Operational  Responsibilities  of  the 
Farm  Credit  Administration  Board 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Policy  statement. 

SUMMARY:  On  February  7. 1994,  the 
Farm  Credit  Administration  Board 
(Board)  adopted  a  policy  statement 
concerning  rules  for  transaction  of 
business  and  operational 
responsibilities  of  the  Board.  This 


17538 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday,  April  13,  1994  /  Notices 


document  consolidates  in  one  location 
the  substance  of  several  separate 
documents.  The  Board  Members  wanted 
wide  distribution  of  this  document 
because  of  its  importance  in 
determining  which  matters  should  be 
brought  to  the  Board  Members' 
attention,  the  manner  in  which  different 
matters  should  be  brought  to  their 
attention,  and  the  basic  procedures  for 
handling  certain  items. 
EFFECTIVE  DATE:  February  7.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Tarm  Credit  Administration  Board. 
Farm  Credit  Administration.  McLean, 
Virginia  22102-5090.  (703)  883-4003, 
TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  The  te.xt  of 
the  Board's  policy  statement  concerning 
rules  for  transaction  of  business  and 
operational  responsibilities  of  the  Board 
is  set  forth  below  in  its  entirety: 

Policy  Statement  on  Rules  for 
Transaction  of  Business  and 
Operational  Responsibilities  of  the 
Farm  Credit  Administration  Board 

No.  NV-94-05 
FCA-PS-58 

Effective  Date.  Upon  adoption. 

Effect  on  Previous  Action:  Supersedes, 
rescinds,  and  replaces  the  following: 

FCA-FS-32  (BM-13-DEC-90-04); 
FCA-PS-33  (BM-l3-[UN-91-04l;  FCA- 
PS-36  1BM-13-FEB-92-04);  FCA-PS- 
40;  [BM-28-APR-92-05]:  FCA-PS-42 
lNV-92-24  (10-JUL-92)1;  FCA-PS-45 
IBM-14-IAN-93-031;  FCA-PS-^B  (BM- 
29-IAN-93-01!:  FCA-PS-47  [NV-93- 
08  (04-FEB-93)|;  FCA-PS-52  NV-93- 
44  (08-IUL-93)l;  FCA-PS-55  INV-93- 
66  (30-NOV-93)]:  FCA-PS-54  lNV-93- 
58  (16-SEP-93)1;  FCA  ORDER  NO.  870 
(04-NOV-e6);  FCA  ORDER  NO.  879 
(26-OCT-87);  FCA  ORDER  NO.  911 
(2&-OCT-92). 

Source  of  Authority;  The  Farm  Credit  Act 
of  1971.  as  amended,  including  Ructions  5.8 
(c),  (d).  5.9,  5.14.  and  5.19;  12  U.S.C  2001 
et  seq.  2242  (c).  (d),  2243.  2249.  and  2254 

Article  I 

Purpose  and  Table  of  Contents 
Section  1.  Purpose 

These  Rules  for  the  Transaction  of 
Business  ("Rules")  of  the  Farm  Credit 
Administration  ("FCA")  Board 
("Board")  are  adopted  by  the  Board  to 
supplement  the  statutes  and  regulations 
which  govern  the  procedures  and 
practice  of  the  Board  (see  The  Farm 
Credit  Act  of  1971,  as  amended,  and  12 
CFR  Part  600  et  seq.).  and  shall 
constitute  the  official  rules  of  the  Board 
for  purposes  of  section  5.8(c)  of  the 
Farm  Credit  Act  of  1971.  as  amended. 


Section  2.  Tiible  of  Cxintciits 

Artide  I.  Purpose  and  Table  of  Contents. 

Artit.k;  II.  Board  Organization. 

Article  HI.  Voting. 

Arli(  le  IV,  .Minutes. 

Article  V.  Board  Meetings. 

Artif  Ic  VI.  Public  Appea-ninces  and 

Atterdanre. 
.^rtlf  le  VTi.  Board  Operational 

Ke.sponsibiiities. 
,^^tlr  le  Vlil.  Board  Member  Expenses  and 

Related  Cuinfx^nsation. 
Article  IX.  Air.endments. 

Article  n 

Board  Organization 

Section  1.  Secretary  to  the  Board 

The  Chairman  of  the  Board 
("Chairman")  shall  appoint  a  Secretary 
to  the  Board  ("Secretary")  who  shall  be 
an  employee  of  the  FCA.  The  Secretary 
shall  keep  permanent  and  complete 
records  and  minutes  of  the  acts  and 
proceedings  of  the  Board.  The  Secretary 
shall  be  the  parliamentarian  for  the 
Board. 

Section  2.  General  Counsel 

The  General  Counsel  of  the  FCA  shall 
serve  as  the  chief  legal  officer  of  the 
Board. 

Section  3.  Individual  Assignments 

To  the  extent  consistent  with  law.  the 
Board  or  the  Chairman  may  offer 
individual  Members  of  the  Board 
("Member(s)")  special  assignments  and 
define  the  duties  incident  thereto,  and 
the  Chairman  may  delegate  to 
individual  Members  certain  duties  and 
responsibilities  of  the  Chainnan. 

Section  4.  Two  Vacancies/ Authority  to 
Act 

In  the  event  two  (2)  Members  are  not 
available  by  reason  of  resignation, 
temporary  or  permanent  incapacitation, 
or  death,  to  perform  the  duties  of  their 
offices,  the  Board  hereby  delegates  to 
the  remaining  Member  the  authority  to 
e.xerci.se.  in  his/her  discretion,  any  and 
all  authorities  of  the  FCA  granted  to  the 
Agency  or  the  Board  by  statute, 
regulation  or  otherwise,  except  tho':e 
authorities  which  are  nondelegable. 
This  dalegation  of  authority  does  not 
include  authority  to  establish  general 
policy  and  promulgate  rules  and 
regulations,  or  any  delegation  expressly 
prohibited  by  statute.  This  delegation 
shall  include,  but  shall  not  be  limited 
to,  the  exercise  of  the  following  powers: 

(a)  The  approval  of  any  and  all  actions 
of  the  Farm  Credit  institutions  as 
required  by  statute,  regulations  or 
otherwise  to  be  approved  by  the  FCA  or 
its  Board; 

(b)  The  exercise  of  all  powers  of 
enforcement  granted  to  the  FCA  by 


statute,  including  but  not  limited  to,  the 
authorities  contained  in  12  U.S.C.  2154. 
2154a.  2183,  2202a. and  2261-2274;  and 

(c)  Any  actions  or  approvals  required 
in  connection  with  the  conduct  of  a 
receivership  or  conservatorship  of  a 
Farm  Credit  institution. 

Authorities  delegated  by  this  Section 
may  be  redeiegated,  in  writing,  at  the 
di.scrfition  of  the  remaining  Member,  to 
other  FCA  officers  or  employees. 

Section  5.  National  Security 
Emergencies 

Pursuant  to  Executive  Order  12656.  in 
the  event  of  a  national  security 
emergency,  if  tlie  Chairman  is  unable  to 
perform  his  or  her  duties  for  any  reason, 
the  following  individuals,  in  the  order 
mentioned  and  subject  to  being 
available,  are  authorized  to  exercise  and 
perform  all  the  functions,  powers, 
authority  and  duties  of  the  Office  of 
Chai.TTian: 

(a)  Member  of  the  Board  of  the 
Chairman's  party; 

(b)  Member  of  the  Board  of  the 
Minority  party; 

(c)  Executive  Assistant  and  Senior 
Advisor  to  the  Chairman; 

(d)  Director.  Office  of  Congressional 
and  Public  Affairs; 

(e)  Secretary  to  the  Board; 

(f)  Chief  Operating  Officer; 

(g)  General  Counsel; 

(h)  Chief  E.xaminer.  Office  of 
Examination; 

(i)  Regional  Director,  Western  Region, 
Office  of  Examination. 

The  Chairman  shall  ensure  that  FCA 
has  nn  alternative  location  for  its 
headquarters  functions  in  the  event  a 
national  security  emergency  renders 
FC\'s  headquarters  inoperative.  The 
Chairman  or  Acting  Chairman  may 
establi.'^h  such  branch  office  or  offices  of 
the  FCA  as  are  necessary  to  coordinate 
its  operations  with  those  of  other 
government  agencies. 

Article  III 

Voting 

Section  1.  Affirmative  Vote  Required 

Action  on  any  matter  shall  require  the 
affirmative  vote  of  at  least  two  (2) 
MemrKjrs,  except  as  provided  in  Article 
n.  Sertion  4. 

Section  2.  Votes  To  Be  Recorded 

The  vote  of  each  Member,  including 
the  Chairman,  on  a  question  shall  be 
recorded  in  the  minutes. 

Section  3.  Notational  Voting 

(a)  Nothing  in  these  Rules  shall 
preclude  the  transaction  of  business  by 
the  circulation  of  written  items 
("notational  votes")  to  the  Members. 
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provided  all  Members  participate,  in 
writing,  in  the  disposition  of  the  item 
pursuant  to  Article  III.  section  3(c). 

(b)  Matters  that  may  be  decided  by 
notational  vote.  The  Board  may 
consider  any  matter  that  comes  before  it 
by  use  of  notational  voting  procedures; 
however,  it  is  best  used  only  for  routine 
and  noncontroversial  items.  Any 
Member  may  submit  an  item  to  the 
Secretary  for  distribution  as  a  notational 
vote. 

(c)  Notational  vote  ballots  and 
material.  Upon  submission  of  an  item 
for  notational  vote,  the  Secrefar>'  shall 
provide  each  Member  a  complete 
package  of  all  relevant  information  and 
a  notct^c.'ial  vote  ballot  sheet  (indicating 
the  Menib'fr  making  the  motion,  the 
substance  of  the  motion,  and  the 
deadline  for  return  of  the  vote)  upon 
which  each  Member  can  indicate  his/ 
her  position  by  voting  in  the  following 
manner: 

(1)  To  approve; 

(2)  To  disapprove; 

(3)  To  abstain;  or 

(4)  Not  appropriate  for  notational 
vote. 

(d)  Modifications,  amendments,  and 
withdrawals.  No  partial  concurrences  or 
amendments  are  appropriate;  however, 
a  Member  may  suggest  a  revision  to  the 
proponent,  subject  to  compliance  with 
the  Government  in  the  Sunshire  Act. 
and  the  proponent  may  withdraw  his 
motion  at  any  time  prior  to  receipt  by 
the  Secretary  of  the  votes  of  all  Members 
or  the  end  of  the  time  period  provided 
for  on  the  ballot  sheet. 

(e)  Time  limits  to  vote.  Within  fen  (10) 
business  days  of  receipt,  or  earlier  if 
circumstances  require,  each  Member 
shall  act  on  the  matter  by  returning  the 
ballot  sheet.  Failure  to  return  a  ballot 
sheet  by  the  date  requested  on  the  sheet 
will  result  in  the  vote  being  recorded  as 
"not  voting",  which  causes  the  motion 
to  fail  pursuant  to  Article  III,  section 
3(a). 

(f)  Veto  of  notational  voting 
procedure.  In  view  of  the  public  policy 
of  openness  reflected  in  the  Government 
in  the  Sunshine  Act  and  the  desire  to 
allow  any  Member  to  present 
viewpoints  to  the  other  Members,  any 
Member  can  veto  the  use  of  the 
notational  voting  procedure  for  the 
consideration  of  any  particular  matter 
by  voting  "not  appropriate  for 
notational  vote". 

(g)  Disclosure  of  results.  A  summary 
of  any  action  taken  by  notational  vote 
shall  be  provided  by  the  Secretary  to  the 
Members.  Chief  Executive  Officer,  and 
Chief  Operating  Officer,  and  shall  be 
reflected  in  the  appropriate  minutes  of 
the  Board.  Public  disclosure  is 
determined  by  the  provisions  of  the 


Freedom  of  Information  Act  (5  U.S.C 
552). 

(h)  Authority  to  designate  staff  to 
initial.  If  the  conduct  of  agency  business 
so  requires,  and  the  Member  has  been 
apprised  of  the  contents  of  any 
notational  vote,  a  Member  who  is  absent 
from  the  office  may  authorize  a  staff 
member  to  initial  the  item  for  him/her, 
as  long  as  the  Member  has  a  designation 
memorandum  on  file  with  the  Secretary. 

Section  4.  Telephone  Conference 

Any  Member  may  participate  in  a 
meeting  of  the  Board  through  the  use  of 
conference  call  telephone  or  similar 
equipment,  provided  that  al!  persons 
participating  in  the  meeting  ran 
simultaneously  speak  to  and  hear  each 
other.  Any  Member  so  participating 
shall  be  deemed  present  at  the  meeting 
for  all  purposes. 

Article  IV 

Minutes 


Section  1.  Format 

The  format  of  minutes  of  the  Board 
Meetings,  unless  otherwise  stated  in 
these  rules,  or  relevant  statutes  or 
regulations,  shall  comply  with  Robert's 
Rules  of  Order  (Newly  Revised)  and  the 
Government  in  the  Sunshine  Act. 

(a)  The  minutes  shall  clearly  identify 
the  date,  time,  and  place  of  the  meeting, 
the  type  of  meeting  held,  the  identity  of 
Members  present,  and  where  applicable 
that  Ihey  participated  by  telephone,  and 
the  identity  of  the  Secretary  and  the 
General  Counsel  present,  or,  in  their 
absence,  the  names  of  the  persons  who 
substituted  for  them. 

(b)  The  minutes  shall  contain  a 
separate  paragraph  for  each  subject 
matter,  and  shall  note  all  main  motions 
or  motions  to  bring  a  main  motion 
before  the  assembly,  except  any  that 
were  withdrawn. 

(c)  The  minutes  shall  not  contain  any 
reference  to  statements  made  unless  a 
request  is  specifically  made  that  a 
statement  be  made  a  part  of  the  record, 
or  if  required  by  the  Government  in  the 
Sunshine  Act. 

(d)  The  minutes  of  Regular  Meetings 
shall  indicate  the  substance  and 
disposition  of  any  notational  votes 
completed  since  the  last  Regular 
Meeting  of  the  Board. 

(e)  The  vote  of  each  Member  on  a 
question  shall  be  recorded  or  the 
Secretary  will  note  a  unanimous 
consent. 

(f)  The  minutes  of  the  Board  shall  be 
signed  by  the  Chairman  and  the 
Secretary,  indicating  the  date  of 
approval  by  the  Board. 


Section  2.  Circulation 

(a)  Draft  minutes  shall  be  reviewed  by 
the  Chairman  and  General  Counsel. 

(b)  Minutes  shall  be  circulated  to  alt 
Members  one  (1)  week  prior  to  their 
consideration  at  a  Board  Meeting. 

(c)  Copies  of  the  minutes  of  the     . 
Meetings  of  the  Board  (Open  Session)  to 
be  voted  on  at  a  Board  Meeting  shall  be 
placed  in  all  Board  Briefing  Books. 

(d)  Copies  of  the  minutes  of  the 
Meetings  of  the  Board  (Closed  Session) 
to  be  voted  on  at  a  Board  Meeting  shall 
be  placed  only  in  the  Board  Briefing 
Books  of  the  Members,  the  Secretary, 
and  the  General  Counsel. 

Section  3.  Supporting  Documentation 

(a)  Board  briefing  books.  One  copy  of 
all  Board  Briefing  Book  material  shall  be 
maintained  by  the  Secretary.  All  other 
copies  of  the  Board  Briefing  Book 
material  for  Closed  Sessions  shall  be 
returned  to  the  Secretary  for  disposal  or 
maintained  in  a  secure  location 
approved  by  the  Secretar>'. 

(b)  E.xecutive  summaries.  One  copy  of 
each  Executive  Summary  provided  to 
any  Member  shall  be  provided  to  and 
maintained  by  the  Secretary. 

Article  V 

Board  Meetings 

Section  1.  Presiding  Officer 

The  Chairman  shall  preside  at  each 
meeting.  In  the  event  the  Chairman  is 
unavailable,  the  Member  from  the 
Chairman's  fx)litical  party  shall  preside. 

Section  2.  Order  of  Business 

The  agenda  for  each  meeting  shall  be 
substantially  in  the  following  order: 

I.  Opon  Session 

A  Approval  of  Minufos 

B.  Rcfxjrts 

C.  Special  Ordrrs 

D.  L'nfinishf'd  Business  and  General  Orders 

1.  Poliry  St.ttfmonts 

2.  R"guldtions 

3.  Oiher 

E.  New  Business 

1.  Pulity  Stdti'ments 

2.  Regulations 

3.  Other 

II.  Closed  Session 

A.  Reports 

B.  Special  Orders 

C  Unfinished  Business  and  Ckneral  Orders 
D.  New  Business 

III.  Adjournment 

Section  3.  Calls  and  Agenda 

(a)  Regular  meeting.  The  Secretary,  at 
the  direction  of  the  Chairman,  shall 
issue  a  call  for  items  for  the  agenda  to 
each  Member,  the  Chief  Operating 
Officer,  and  the  Office  Directors  of  FC^. 
The  Secretary  shall  provide  to  the 
Chairman  a  list  of  all  the  items 
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submitted,  including  a  list  of 
outstanding  notational  votes  and 
matters  voted  "not  appropriate  for 
notational  vote";  the  Chairman  shall 
then  establish  the  agenda  to  be 
published  in  the  Federal  Register. 

(b)  Special  meeting.  Sj>ecial  Meetings 
of  the  Board  may  be  called: 

(1)  By  the  Chairman;  or 

(2)  By  any  two  Members;  or 

(3)  If  there  is  at  the  time  a  vacancy  on 
the  Board,  by  any  Member. 

Any  call  for  a  Special  Meeting  shall 
set  forth  the  business  to  be  transacted 
and  shall  state  the  place  and  time  of 
such  meeting.  Except  with  the 
unanimous  consent  of  all  Members,  no 
business  shall  be  brought  before  a 
Special  Meeting  that  has  not  been 
specified  in  the  notice  of  call  of  such 
meeting. 

(c)  Notice.  The  Secretary  shall  give 
appropriate  notice  on  any  and  all 
meetings  and  make  the  call  for  Special 
Meetings.  Reasonable  efforts  to  provide 
such  notice  to  Members  shall  be  made 
for  all  meetings  of  the  Board,  but  failure 
of  notice  shall  in  no  case  invalidate  a 
meeti.ng. 

Section  4.  Board  Materials 

Complete  Board  Briefing  Books  shall 
be  distributed  to  each  member  at  least 
two  (2)  full  business  days  prior  to  any 
regular  meeting.  Unless  agreed  to  by  all 
Members,  no  vote  may  be  taken  on  an 
issue  unless  the  necessary  material  has 
been  provided  to  the  Members  not  less 
than  twenty-four  (24)  hours  prior  to  the 
Board  Meeting  to  consider  such  issue. 

Section  5.  Parliamentar\'  Rules 

Unless  otherwise  stated  in  these 
Rules,  or  relevant  statutes  or 
regulations,  the  meetings  of  this  Board 
shall  be  conducted  in  accordance  with 
Robert's  Rules  of  Order  (Newly  Revised) 
(9th  Edition). 

Article  VI 

Public  Appearances  and  Attendance 
Section  1.  Attendance 

Members  of  the  public  may  attend  all 
nieetings  of  the  Board  except  those 
meetings  or  portions  of  meetings  which 
are  closed  as  directed  by  the  Board, 
consistent  with  the  Government  in  the 
Sunshine  Act.  Members  of  the  public 
may  speak  or  make  presentations  to  the 
Board  under  the  rules  outlined  under 
this  article. 

Section  2.  Presentations  to  the  Board 

Members  of  the  public  may  make  a 
presentation  to  the  Board  only  on  the 
basis  of  a  written  request  and  statement 
covering  the  subject  matter  received  at 
least  five  (5)  days  prior  to  the  meeting. 


which  is  approved  by  a  majority  of  the 
Board. 

Section  3.  Limitations 

Public  presentations  may  not  conflict 
with  the  provisions  of  the 
Administrative  Procedure  Act  and  other 
Board  policies  on  the  handling  of  public 
comments.  In  the  event  that  a 
presentation  is  made  concerning  a 
regulation  during  the  comment  period, 
the  presenter  must  submit  a  summary  or 
a  text  of  their  comments  to  be  filed 
along  with  other  comments  received. 

Articfe  VII 

Board  Operational  Responsibilities 
Section  1.  General 

The  purpose  of  this  article  is  to  ensure 
the  efTicient  operation  of  the  Farm 
Credit  Administration  (FCA).  the  FCA 
Board  (Board),  and  the  Chief  Executive 
Officer  of  the  FCA  (CEO)  concerning 
operational  responsibilities.  This  rule 
shall,  by  itself,  neither  preclude  the  CEO 
from  bringing  to  the  Board  issues  on 
which  this  rule  does  not  require  Board 
action,  nor  preclude  the  Board  from 
involving  itself  in  matters  not  addressed 
herein.  The  Board  might,  for  example, 
be  involved  in  operational  matters  that 
become,  in  the  Board's  view,  policy 
matters  as  a  result  of  special 
congressional  attention. 

Section  2.  Documents  and 
Communications 

(a)  CEO  responsibilities.  The  CEO  is 
responsible  for  ensuring  the 
accomplishment  of  the  goals  set  by  the 
Board  within  the  constraints  imposed 
by  statue,  regulation.  Board  policy, 
precedents,  sound  management 
practices,  and  budget  resource 
limitations.  The  CEO  will  ensure 
effective  and  efficient  mechanisms  that 
accomplish  the  desired  goals.  Those 
m.echenisms  include  the  development  of 
specific  objectives,  action  plans, 
budgets,  procedures,  administrative 
policies,  communications  with  Farm 
Credit  institution  employees  and 
directors,  and  other  activities  as  needed. 
Proposed  actions  that  are  inconsistent 
with  existing  Board  policy  require 
Board  approval.  It  is  understood  that  a 
substantial  part  of  the  CEO's  and  staffs 
jobs  requires  the  exercise  of  sound 
judgement  in  applying  statutory, 
regulatory.  Board  policy,  and 
precedential  guidance  to  specific 
situations,  and  in  most  cases  the  Board 
does  not  expect  to  take  part  in  applying 
existing  guidance  to  specific  situations. 
There  may  be  situations  where  an 
interpretation  of  existing  guidance 
would  constitute  the  formulation  of 


policy:  the  CEO  should  refer  such 
interpretations  to  the  Board. 

(b)  Approval,  review,  and 
consultation.  The  FCA  Board  is 
responsible  for  determining  the  agency's 
position  on  policy  matters  affecting  the 
agency's  mission.  The  FCA  Board 
typically  expresses  its  position  through 
the  approval  of  regulations  and  Board 
Policy  Statements  that  define  the  goal(.s] 
to  be  accomplished.  Board  Policy 
Statements  and  Bookletters  should  be 
reviewed  at  least  every  five  (5)  years. 

Proposed  and  final  FCA  regulations, 
Board  actions,  and  minutes  of  Board 
meetings  must  be  approved  by  the 
Board.  The  promulgation  of  regulations 
adopted  by  the  Board  shall  be  i.i 
compliance  with  the  requirements  of  the 
Farm  Credit  Act  of  1971.  as  amended, 
and  the  Administrative  Procedure  Act. 
Federal  Register  notices  must  be 
approved  by  the  Board,  except  for 
announcements  and  notices  that  merely 
make  public  prior  actions  that  have 
been  taken  by  the  Board.  The  following 
are  examples  of  Federal  Register  notices 
that  need  not  be  approved  by  the  Board: 
Notices  concerning  effective  dates  or 
technical  corrections  of  regulation:;, 
notices  of  meetings  or  hearings,  notices 
publishing  Board  Orders  and  Policy 
Statements,  and  notices  informing  the 
public  of  the  amendment  or  cancellation 
of  Farm  Credit  institution  charters. 

Bookletters.  memoranda,  bulletins, 
and  other  mass  mailings  to  Farm  Credit 
in.stitutions  (except  documents  listed  in 
Attachment  A)  must  be  reviewed  by  the 
Board  prior  to  distribution.  Documents 
may  be  added  to  or  deleted  from 
Attachment  A  by  Board  vote. 

The  i.ssuance  of  a  "no  action"  letter  is 
a  policy  matter  requiring  Board 
approval.  For  the  purposes  of  this 
statement,  a  "no  action"  letter  is  a 
statement  to  a  Farm  Credit  institution 
that,  notwithstanding  any  other 
provision  of  law  or  regulation,  the  Board 
will  take  no  action  against  the 
institution  solely  because  it  engaged  in 
conduct  specified  in  the  letter. 

Authority  to  promulgate  internal 
administrative  issuances,  including  FCA 
Policies  and  Procedures  Manual  (PPM) 
issuances,  rests  with  the  Chairman  as 
CEO  and  may  be  delegated  to  the  Chief 
Operating  Officer.  The  CEO  shall 
provide  the  Board  writh  final  drafts  of 
PPM  issuances  and  other  administrative 
issuances  for  an  appropriate 
consultative  period  if  those  issuances 
relate  to  examination  and  supervision, 
audits,  internal  controls,  the  budget,  the 
strategic  planning  process,  regulation 
development,  or  p)ersonnel  matters 
relating  strictly  to  promotion  or  pay. 

(c)  Signature  authority.  Authority  to 
sign  official  Board  documents. 
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including,  but  not  limited  to,  proposed 
and  final  regulations.  Federal  Register 
notices.  Board  actions,  no-action  letters, 
and  minutes  is  delegated  to  the 
Secretary  to  the  Board  (Secretary). 
Documents  executed  by  the  Secretary  or 
an  alternate  will  be  signed  under  the 
caption  "By  Order  of  the  Board"  and 
reflect  the  title  of  "Secretary  of  the 
Board,"  or  "Acting  Secretary  of  the 
Board"  as  appropriate.  The  Chairman 
has  the  authority  to  sign  bookletters. 
memoranda,  bulletins,  and  other  mass 
mailings  to  Farm  Credit  Institutions, 
and  such  authority  will  not  be  delegated 
to  others  (except  for  documents  listed  in 
Attachment  A). 

(d)  Correspondence.  The  Chairman 
shall,  as  required  by  section  5.10(a)(3)  of 
the  Farm  Credit  Act  of  1971  (Act).     . 
approve  and  sign  correspondence  to 
Members  of  Congress,  correspondence 
responding  to  White  House  referrals,  or 
other  correspondence  on  behalf  of  the 
Board  or  the  agency.  The  Chairman  may 
delegate  approval  and  signature 
authority  for  such  correspondence  to 
FCA  Office  Directors  when  the  subject 
matter  involves  congressional  or  White 
House  case  work.  When  the  subject 
matter  involves  the  presentation  of  an 
agency  position  or  policy  relative  to 
regulations,  legislation,  etc.,  the 
Chairman  may  not  delegate  authority, 
and  the  correspondence  must  be 
approved  by  the  Board,  except  that  the 
Board  need  not  approve  a  previously 
approved  response  or  a  restatement  of 
previously  adopted  Board  policy.  Board 
approval  does  not  apply  when  the 
Chairman  is  speaking  only  for  him  or 
herself  and  includes  the  appropriate 
disclaimer.  Likewise,  on  similar  matters. 
Board  Members  should  include 
appropriate  disclaimers.  The  Chairman 
or  the  Chairman's  designee  has 
authority  to  sign  acknowledgements  or 
interim  responses  without  Board 
approval,  provided  such  responses 
contain  no  policy  statements  or  only 
previously  approved  statements. 

(e)  Authentication  and  certification  of 
records  and  documents.  The  Chairman 
shall  designate  who  is  authorized  and 
empowered  to  execute  and  issue  under 
the  seal  of  the  FCA.  statements 
authenticating  copies  of,  or  excerpts 
from,  official  records  and  files  of  the 
FCA;  and  to  certify,  on  the  basis  of  the 
records  of  the  FCA,  the  effective  periods 
of  regulations,  orders,  instructions,  and 
regulatory  announcements;  and  to 
certify,  on  the  basis  of  the  records  of  the 
FCA.  the  appointment,  qualification, 
and  continuance  in  office  of  any  officer 
or  employee  of  the  FCA.  or  any 
conservator  or  receiver  acting  under  the 
direction  of  the  FCA.  The  designated 
official(s)  may  be  further  empowered  to 
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sign  official  documents  and  to  affix  the 
seal  of  the  FCA  thereon  for  the  purpose 
of  attesting  the  signature  of  officials  of 
the  FCA.. 

Section  3.  Financial  and  Strategic 
Management 

(a)  Budget  approval.  The  CEO  shall, 
consistent  with  the  provisions  of  the 
Act.  other  law  and  regulations,  and 
applicable  policy,  oversee  the 
development  of  budget  proposals  and 
cause  the  expenditure  of  funds  within 
approved  budgets  to  meet  the  agency's 
mission  and  objectives.  The  Board  will 
approve  an  object  class  budget  for  the 
agency  as  a  whole  and  a  budget  for  each 
office.  Any  c  hange  to  the  object  class 
budget  for  the  agency  as  a  whole  will  be 
approved  by  the  Board.  However, 
reallocation  of  funds  between  object 
classes  within  an  office  that  has  a  de 
minimis  effect  (less  than  2%)  on  the 
agency  total  for  the  object  class  need  not 
be  approved  by  the  Board. 

(b)  Procurement.  The  CEO  has  the 
authority,  consistent  with  FCA  and 
federal  policies  and  practices,  to 
purchase  or  negotiate  to  purchase 
necessary  services  and/or  materials  for 
the  operations  of  the  agency.  The  Board 
shall  exercise  its  authority  to  approve 
procurements  through  its  approval  of 
the  budget.  The  objectives  of  single 
procurements  in  excess  of  $100,000 
shall  be  made  clear  in  conjunction  with 
the  budget  approval  process.  For 
procurements  outside  of  the  Budget 
approval  process,  the  Board  shall 
approve  expenditures  and  statements  of 
work  for  amounts  in  excess  of  $100,000. 

(c)  Strategic  planning.  The  Board  has 
authority  for  the  oversight  and  approval 
of  strategic  planning,  including 
budgetary  and  regulatory  planning,  and 
will  exercise  its  involvement  in  these 
areas  via  the  Strategic  Planning 
Committee  (Committee).  The  Q>mmittee 
will  consist  of  the  Board  Members' 
Executive  Assistants,  the  Chairman's 
Executive  Assistant,  and  the  Chief 
Operating  Officer.  The  Committee  shall 
be  coordinated  by  the  Chief  Operating 
Officer.  The  Committee  shall  make 
periodic  reports  to  the  Board  regarding 
its  activities. 

(d)  Information  resources.  To  ensure  a 
reasonable  return  of  efficiency  and 
effectiveness  given  the  costs  of  the 
investment,  information  and 
information  resources  will  be  managed 
to  assure  that  the  agency  collects  and 
disseminates  the  information  necessary 
to  the  effective  discharge  of  the  agency's 
mission;  that  information  activities 
reflect  the  goals  and  priorities  in  the 
agency's  strategic  and  operational  plans; 
and  that  Investment  decision  in 
information  resources  be  made  on  a  life- 


cycle  basis  so  that  overall  costs  and 
benefits  are  weighed  rather  than  simply 
the  initial  costs  and  benefits. 

To  ensure  this  objective,  oversight  of 
major  automation  purchases,  projects, 
and  policies  at  FCA  will  be  overseen  by 
an  IRM  Steering  Committee  of  senior 
officials  to  provide  oversight,  review, 
and  vaUdation  of  IRM  initiatives.  The 
committee  will  consist  of  the  Chief 
Operating  Officer,  and  the  Office 
Directors  of  the  Offices  of  Examination. 
Special  Supervision  and  Corporate 
Affairs.  Resources  Management  and 
General  Counsel,  one  rotating  member 
chose  from  the  other  FCA  offices  and 
the  Chief  of  the  Information  Resources 
Division.  The  COO  shall  chair  the 
committee. 

Section  4.  Human  Resources 

The  CEO  has  authority,  consistent 
with  the  Act.  FCA  policy  and  budget, 
and  federal  personnel  rules  to  hire  the 
personnel  necessary  to  carry  out  the 
objectives  of  the  agency.  Each  Board 
Member  is  entitled  to  appoint  staff 
within  the  constraints  of  the  adopted 
budget  for  the  Office  of  the  Board. 
Consistent  with  the  Act.  the  Board  shall 
approve  the  appointment  of  the  "heads 
of  major  administrative  divisions." 
which  the  Board  interprets  to  mean  the 
Chief  Operating  Officer  and  career 
Office  Directors.  The  Chairman  has 
authority  to  appoint  the  Secretar>'  and 
noncareer  (political)  Office  Directors  but 
does  so  with  the  understanding  that  all 
Agency  representations  by  such  staff  are 
on  behalf  of  the  Board. 

(a)  Organization  chart.  Consistent 
with  its  mandate  to  approve  regulations 
and  the  appointments  outlined  above, 
the  Board  shall  approve  the  FCA 
organizational  chart  down  to  the  Office 
level  along  with  relevant  functional 
statements  for  each  Office.  Authority  to 
make  organizational  changes  within  any 
Division  shall  rest  with  the  CEO.  and 
may  be  delegated  to  the  COO  or  Office 
Directors. 

(b)  Chief  Operating  Officer  (COO). 
The  COO  shall  report  to  the  Chairman 
as  CEO  regarding  all  matters  established 
to  be  CEO  responsibilities  as  listed  in 
this  Policy  Statement,  including  such 
administrative  items  as  approval  of 
leave,  etc.  The  COO  shall  report  to  the 
Board  regarding  matters  on  which  it  has 
retained  responsibility.  The  same  shall 
be  said  for  the  Secretary  and  the 
Director  of  the  Office  of  Congressional 
and  Public  Affairs. 

(c)  Inspector  General  (IG).  The  IG 
shall  report  to  the  Chairman  as  CEO  and 
agency  head.  The  CEO  shall  be 
responsible  for  overseeing  the  audit 
resolution  process.  However,  the  CEO 
must  obtain  Board  approval  of 
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resolutions  where  the  issue  would 
normally  require  Board  action.  The  CEO 
(through  his/her  designee)  shall  be 
responsible  for  implementation  and 
audit  followup.  The  Chairman  will 
provide  a  briefing  in  the  appropriate 
setting  for  the  Board  on  the  Inspector 
General's  Semi-Annual  Report  to 
Congress  within  ten  (10)  working  days 
of  the  Chairman's  transmittal  of  the 
Report  to  Congress.  The  Chairman  will 
ask  the  IG  and  Audit  Followup  Official 
to  discuss  the  status  of  any  unresolved 
audit  recommendations, 
unimplemented  management  decisions, 
and  other  i=;.sues  identified  in  the  Semi- 
Annuul  R.'pcrt.  Consistent  with  its 
budgetary  rtsponsibility,  the  Board 
must  approve  all  audit  resolutions  that 
result  in  a  cumulative  cost  to  the 
Agency  in  excess  of  $25,000  per  audit. 
This  requirement  applies  to  audits 
commenced  after  May  1, 1993. 

(d)  Director.  Office  of  Secondary 
Market  Ch'ersight.  The  Director  shall 
report  to  the  FCA  Board  regarding 
general  policy  and  rulemaking  issues 
and  to  the  FCA  Chairman  as  CEO 
relating  to  administrative  activities  of 
the  Office. 

(e)  General  Counsel.  The  General 
Counsel  shall  report  to  the  Chief 
Operating  Officer  concerning 
administrative  matters  and  to  the  Board 
regarding  matters  of  agency  policy. 
Additionally,  the  General  Counsel,  by 
the  nature  of  the  position,  shall,  as 
appropriate,  maintain  special  advisory 
relationships  in  confidence  as  necessary 
with  individual  Board  members.  The 
General  Counsel  shall  keep  the  Board 
fully  informed  of  all  litigation  where  the 
Agency  is  involved. 

(f)  Performance  appraisals.  Each 
Board  member  is  responsible  for 
appraising  the  performance  of  his  or  her 
staff.  The  Chairman,  after  consultation 
with  the  other  Board  members,  is 
responsible  for  the  appraisal  of  the 
performance  of  the  Secretary  to  the 
Beard.  The  Chairman  as  CEO,  after 
consultation  with  the  other  Board 
members,  is  responsible  for  appraising 
the  performance  of  the  COO,  the 
Inspector  General,  the  Director  of  OCPA, 
the  Director  of  OSMO,  and  the  EEO 
Officer.  The  COO  is  responsible  for 
appraising  the  performance  of  the  career 
Office  Directors  and  other  staff  that 
report  directly  to  him  or  her.  The  CEO, 
in  consultation  with  the  other  Board 
members,  is  responsible  for  reviewing 
the  performance  appraisals  conducted 
by  the  COO.  All  performance  appraisals 
will  be  conducted  in  accordance  with 
the  procedures  set  forth  in  the  agency's 
PPM. 


Section  5.  Litigation 

The  CEO  has  authority  to  undertake 
litigation  to  defend  the  agency, 
consistent  with  established  Board 
policy.  The  Board  will  approve 
litigation  where  the  agency  is  plaintiff, 
will  approve  recommendations  to  the 
Justice  Department  to  pursue  an  appeal, 
and  will  approve  positions  advanced  in 
litigation  that  conflict  with  existing 
Board  policy  or  establish  a  significant 
new  policy. 

Section  6.  Examinations 

Consistent  with  the  Act,  the  Board 
shall  adopt  an  annual  Schedule  of 
Examination  and  approve  \he  policy 
scope  of  examination.  The  Chisf 
Examint.  r  .iiiall  report  quarterly  to  the 
Board  on  the  status  of  implementing  the 
schedule  and  other  information 
associated  with  the  execution  of  OE's 
strategic  plan.  Included  in  that  report 
shall  be  a  discussion  of  general  trends 
and  significant  examination  issues  and 
concerns.  This  report  may  be  given  in 
conjunction  with  the  quarterly  review  of 
System  performance. 

Article  VIII 

Board  Member  and  Related  Expenses 
Section  1.  Pre-Confirmation  Travel 

Travel  expenses  incurred  by  an  FCA 
Board  nominee  that  are  solely  for  the 
purpose  of  attending  his  or  her  Senate 
confirmation  hearings  will  be 
considered  personal  expense  of  the 
nominee  and  will  not  be  reimbursed  by 
FCA.  However,  consistent  with  existing 
General  Accounting  Office 
interpretations,  the  FCA  will  pay  for  a 
nominee's  travel  e.xpenses  to  the 
Washington,  EKZ  metropolitan  area 
(including  lodging  and  subsistence),  if 
payment  is  approved,  in  advance 
whenever  practicable,  by  the  Chairman 
or  Acting  Chairman  based  on  a 
determination  that  the  nominee's  travel 
is  related  to  official  business  that  will 
result  in  a  substantial  benefit  to  the 
FCA.  That  determination  will  be  made 
on  a  case-by-case  basis  and  is  within  the 
sole  discretion  of  the  Chairman  or 
Acting  Chairman.  The  same  standards 
and  policies  that  apply  to  the 
reimbursement  of  Board  members' 
travel  expenses  will  apply  to  the 
reimbursement  of  nominee's  expenses. 
As  part  of  the  documentation  for  the 
approval  process,  the  Chairman  or 
Acting  Chairman  musi  execute  a  WTitten 
finding  that  a  nominee's  travel  would 
substantially  benefit  the  FCA. 

Travel  that  may  result  in  substantial 
benefit  to  the  FCA  could  include 
meetings,  briefings,  conferences,  or 
other  similar  encounters  between  the 


nominee  and  FCA  Board  members, 
office  directors,  other  senior  agency 
officials,  or  other  senior  congressional 
and  executive  branch  officials,  for  the 
purpose  of  developing  substantive 
knowledge  about  the  FCA,  its  role,  its 
interaction  with  other  Government 
entities,  or  the  institutions  that  it 
regulates.  Meetings  or  briefings  of  this 
nature  may  enable  a  nominee  to  more 
quickly  and  effectively  assume 
leadership  of  the  agency  after 
confirmation  by  the  Senate  and  could 
thus  substantially  benefit  the  agency. 

Section  2.  Board  Member  Relocation 

Board  members  will  be  reimbursed  by 
FCA  for  travel  and  transportation 
expenses  incurred  in  connection  with 
relocation  to  their  first  official  duty 
station.  Expenses  for  which 
reimbursement  will  be  allowed 
generally  include,  but  are  not  limited  to 
the  following: 

(a)  Travel  and  per  diem  for  the  Board 
member; 

(b)  Travel,  but  not  per  diem  for 
immediate  family  of  the  Board  member; 

(c)  Mileage  if  privately  owned  vehicle 
is  used  in  travel;  and 

(d)  Transportation  and  temporary 
storage  of  household  goods. 

Each  relocation  will  be  considered 
separately  and  all  rates  and  allowances 
will  be  determined  at  the  time  of 
authorization,  notwithstanding  the 
limitations  of  5  U.S.C.,  Chapter  57  and 
the  Federal  Travel  Regulations. 
Reimbursement  of  additional  expenses 
may  be  authorized  if  warranted  by 
specific  circumstances.  Board  members 
will  be  issued  a  specific  prior  written 
authorization  by  the  Chief  of  the  Human 
Resources  Division  detailing  the 
expenses  that  may  be  reimbursed  and 
will  be  required  to  execute  a  one  year 
service  agreement. 

Section  3.  Representation  and  Reception 

The  Farm  Credit  Act  of  1971,  as 
amended,  authorizes  the  expenditure  of 
Farm  Credit  Administration  (FCA) 
funds  for  official  representation  and 
reception  expenses.  Expenditures  of 
funds  for  official  representation  and 
reception  expenses  shall  not  exceed  any 
statutory  limitation  placed  on  the 
expenditure  of  such  funds. 
Additionally,  use  of  the  representation 
and  reception  fund  is  discretionary  and 
the  Board  may  determine  in  any  fiscal 
year  that  it  will  spend  no  funds  for 
official  representation  and  reception 
activities.  Furthermore,  the  official 
representation  and  reception  fiind  shall 
be  a  fund  of  last  resort  and  shall  not  be 
used  for  expenditures  that  can  properly 
be  classified  as  another  type  of  agency 
expenditure. 
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All  expenditures  of  funds  for  official 

representation  and  reception  expenses 
shall  be  in  accordance  with  the 
guidelines  contained  in  this  rule. 
Furthermore,  all  .such  expenditures 
shall  be  consistent  with  the  decisions  of 
th(^  ComptrolIt;r  General  of  the  United 
Sta'es  pertaining  to  officini 
n^'presentation  and  rt'Ci-ption  expenses, 
ev.'.fpt  that  no  expenditure  of 
rt'pri-st'nfa'ion  end  r<'ception  fands  shall 
he  made  for  payir.p,  (  \penses  of  FCA  or 
other  Federal  Cioveniin*  nt  emplovees  at 
any  official  rppresenl'jtion  and  reception 
fu'K  t.on. 

Official  functions  falling  within  the 
rfpre.sentotion  and  reception  fund 
cnteeo.'->'  would  be  activities  of  the  FCA 
Board  or  of  individual  men-^bers  of  the 
Pocird,  acting  in  their  official  capacity  as 
representc.tives  of  the  F'CA,  that  involve 
extt  ndiPf:;  official  coiirtesies  to  public 
and  foreign  dignit. tries  on  occasions 
associated  with  the  mission  of  FCA. 
Expenses  for  such  activities  could 
insJude,  for  example: 

Food  and  beverages,  either  formal 
meals,  snacks  or  refreshments: 
rfo-ptions;  banquets;  catering  services: 
tips  and  gratuities;  invitations;  rental  of 
facilities  and  incidental  equipment:  and 
supplies  and  services  that  are  incurred 
in  hosting  such  functions. 

Typical  examples  of  proper 
expenditures  of  FCA  repr»>sentation  and 
reception  funds  include: 

(a)  The  FC^  Board  hosting  an  FCA- 
sfvonsored  rtx  eption  for  non- 
Goveniment  personnel,  e.g.,  presidents 
and  chief  executive  ofilcers  of  Farm 
Creiht  Sy.tem  associatioiis;  or 

(1)1  A  Board  men;b*-r  hosting  and 
paying  for  the  lun<  h  cf  a  rtpn-si  ntative 
of  the  Farm  Cndit  Counil  when  the 
puq)ose  of  the  lun».h  is  to  di,,;;u-.s  Farm 
("rtKlit  business. 

No  expenditure  ui  n.pn  sentafion  and 
reception  funds  rr.f>.\  be  made  for 
ar.tivities  rel.ating  soiei\  to  persondl 
entertainment,  such  as  attendance  at  a 
sporting  event  or  a  concert  or  lor 
expenditures  generally  rf-garnod  as 
personal  obligations. 

Before  expenditures  for  offu  ia! 
n.'prcsentation  and  rei:eption  expenses 
ere  made  by  tfie  FCA  Board  or 
individual  meml>ers  of  the  Board, 
approval  shuil  be  obtained  from  the 
Chairman  of  the  Board.  FCA -006  form. 
"Official  Representation  and  Reception 
Expense,"  shall  be  submitted,  through 
the  Secretary  to  the  Board,  to  the 
Chairman  for  approval  After  approval 
by  the  Chairman,  the  Secretary  to  the 
Board  will  submit  the  request  to  the 
FCA  Certifying  Official  for  final 
approval.  If  circumstances  necessitate 
expenditures  for  official  representation 
and  reception  expenses  without  prior 


approval  by  the  chainnan,  form  FCA- 
006  shall  be  submitted,  through  the 
Secretary  to  the  Board,  to  the  Chairman 
with  an  attached  explanation  of  why 
prior  approval  could  not  be  obtained.  If 
the  expenditure  is  not  approved  by  the 
Chairman  or  the  FCA  Certifying  Official, 
the  party  malung  the  expenditure  will 
be  responsihie  for  ail  costs  associated 
with  the  expenditure. 

Article  IX 

A.neridmenta 

Section  1 

The  business  of  the  Board  shall  be 
transacted  in  accordance  with  these 
Rules  as  the  same  may  be  amended  from 
time  to  time^Provided.  however,  that 
upon  agreen:ent  of  at  least  two  (2) 
Mfcir.bers  co^venyd  in  a  duly  called 
meeting,  tlie  Rules  may  be  waived  in 
any  particcl.r  instance,  except  that 
action  may  hu  taken  on  items  at  a 
Spe<;ial  Meeting  only  in  accordance 
with  Article  V,  Section  3(b).  hereof. 

Section  2 

These  Rules  may  be  changed  or 
emended  by  the  concurring  vote  of  at 
least  two  (2)  Members  upon  notice  of 
the  proposed  change  or  amendment's 
having  been  given  at  least  thirty  (30) 
days  before  such  vote. 

Attachment  A 

Do<-iiinenis  Which  Are  Mailed  in  Mass 
to  Farm  Credit  Institutions  Which  Do 
Not  Have  To  Be  Reviewed  by  the  FCA 
Board  Prior  to  Distribution 

1.  Call  for  Reports  of  Financial 
Condition  and  Perfonnnnce  and  Loan 
Account  Reporting  System  Data  for  the 
Quarter  Ending . 

2.  Regulation  handbook  updates, 
including  Federal  Register  tearsheets  for 
FC^.  Handbook  niniiings. 

.3.  PPM  n-.a.iings. 

4.  Vacancy  Announcements  below  the 
Di\isif)n  Director  level. 

5.  Interpi  vtalions  of  accounting 
pronouncements  applicable  to  the 
Uniform  Cal'  Report  Instructions. 

6.  You:;g,  Beginning  and  Small 
Farmer  r<^ports. 

7.  Budget  data  for  the  Banks  of  the 
Fann  Credit  System  that  is  prepared  for 
the  Office  of  Management  and  Budget. 

8.  Changes  to  FCA  Examination 
Manual. 

9.  Information  Systems  Bulletins. 

10.  Changes  to  Loan  Account 
Reporting  System  and  Uniform  Cal! 
Report  requirements  and  related 
instructions. 

11.  OfTice  of  Inspector  General 
mailings  for  official  audit  purposes. 

Adopted  this  7th  day  of  February,  1994. 


By  Order  of  the  Board. 

Dated:  April  7.  1994. 
Curtis  M.  Anderson, 

Secretary:  Farm  Credit  Administration  Board. 
IFR  Doc.  94-6905  Filed  4-12-94;  8:45  ami 
BiLUNG  COOe  670S-01-P-M 


Statement  of  Policy  on  System 
Institution  Activities  Involving  the 
Potential  for  Nonexclusive  Territoiies 

AGENCY:  Farm  Credit  Ad.ministration. 
ACTION:  Statement  of  policy;  request  for 
comments. 

SUMMARY:  The  Farm  Credit  Act  of  1971 
(1971  Ai:t)  gives  the  Farm  Credit 
Administration  (FCA)  broad  powers  to 
issue  and  amend  the  charters  of  Farm 
Credit  System  (System)  institutions  and 
regulate  the  exercise  of  their  powers.  In 
most  instances  since  1933  the  rc:A  has 
issued  charters  and  regulation.^  '"lat 
authorize  institutions  to  provide  their 
services  in  exclusive  territories.  The 
FCA  Board  has  determined  that  since 
the  agency  may  be  requested  to  issue 
nonexclusive  charters  in  the  future  or  to 
modify  the  regulations  governing  out-of- 
territory  activities,  the  FCA  Board 
should  adopt  a  policy  statement  setting 
forth  its  views  on  nonexclusive 
territories.  The  FCA  Board  is  requesting 
comments  on  its  views. 

DATES:  Comments  must  be  submitted  on 
or  bt  fore  (June  13,  1994. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Kenneth  D.  Sm.ith.  Executive  Assistant 
to  FCA  Board  Member  Gary  C.  Byrne, 
Farm  Credit  Administration.  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090.  Copies  of  all  comments  received 
will  be  available  for  examination  by 
interested  parties  in  the  offices  of  the 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive.  McLean,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Smith.  Executive  Assistant 
to  Board  Member  Gary  C.  Byrne,  Farm 
Credit  Administration.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
5090.  (703)  883--1010,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION:  The  1971 
Act  authorizes  the  FCA  to  issue  and 
amend  the  charters  of  System 
institutions  and  regulate  the  exercise  of 
their  powers.  Included  in  this  authority 
is  the  ability  for  the  FCA  to  issue  or 
amend  charters  or  promulgate 
regulations  that  would  result  in 
increased  competition  among  System 
institutions.  The  issue  of  competition 
among  System  institutions  arises, 
typically,  in  two  types  of  situations. 
First,  charters  could  be  issued 
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authorizing  two  or  more  System 
institutions  to  extend  the  same  types  of 
credit  services  to  the  same  types  of 
customers  in  the  same  geographic 
territories;  such  charters  have  typically 
been  issued  as  a  result  of  mergers  or 
other  chartering  actions  requested  by 
institutions.  Second,  institutions  could 
be  authorized  by  regulation  to  engage  in 
certain  activities  outside  of  their 
chartered  territories. 

Background 

Although  the  FCA  has  broad  authority 
to  issue  charters  that  authorize  two  or 
more  institutions  to  serve  the  same 
territory,  exclusive  charters  have  been 
the  general  practice  since  1933.'  The 
exceptions  to  this  general  practice  are 
worth  noting.  Prior  to  the  Agricultural 
Credit  Act  of  1987  (1987  Act),  at  least 
four  types  of  competition  existed  at 
various  times  as  follows: 

(1 )  Nonexclusive  Charters 

The  1916  Federal  Farm  Loan  Act 
(1916  Act)  authorized  the  creation  of 
numerous  National  Farm  Loan 
Associations,  predecessors  to  the 
Federal  land  bank  associations  (FLBAs). 
Few,  if  any,  of  these  associations  had 
exclusive  territories.  Most  of  the 
charters  involving  nonexclusive 
territories  were  issued  prior  to  1933.  At 
one  time,  there  were  about  5.000  FLBAs. 
As  a  result  of  mergers  and  territorial 
realignments,  only  a  few  FLBA  charters 
with  nonexclusive  territories  remain,  all 
ill  the  Texas  Dis-trict. 

(2)  Competition  Detr\een  Short-  and 
Long-Tcnr,  Lenders 

The  potential  fcr  intra-System 
competition  has  a!w.:vs  existed  bsitwecn 
the  icnp-term  k-ndvT  (Federal  land  bank/ 
FLBA)  and  the  short-  and  intermediiite- 
te.'m  lender  (Fec'-.r-'ii  iatermediate  credit 
Kmk/ production  creJit  association/ 
ov*ri"uitjr.jl  credit  a.s<;cciation)  (FICB/ 
PCA/.*.CA.l  serving  the  s<une  territcrv- 
because  of  cverlcp;:iry  ionding 
authorities. 

(3)  Specialized  Asscciaiion  Charti^rs 

In  tha  er..-!y  days  of  the  System.  F(l-\ 
granied  certain  associations  authority  to 
finance  specific  ccmrrcdities  over  wide 
geogrophica!  areas  (of'en  statewide) 
resulting  in  the  issuance  of  charters 
with  the  same  territory'  as  other 
associations  in  the  area.  Only  two  of 
these  specialized  lending  charters 
remain;  two  ACAs  on  the  east  coast 
have  full  authority  in  an  exclusively 


chartered  area  and  very  limited 
authority  in  broader  areas. 

In  addition,  a  small  number  of  other 
nonexclusive  charters  were  granted. 
Ver>'  few  of  the  other  nonexclusive 
charters  granted  during  this  early  period 
still  exist,  and  they  are  primarily  located 
in  New  Mexico,  a  small  area  of 
California,  and  Nevada. 

(4)  Competition  Created  By  Statute 

The  1916  Act  created  parallel  long- 
term  mortgage  credit  systems  to  serve 
both  commercial  banks  and  direct  retail 
customers:  A  system  of  cooperative 
mortgage  banks  and  a  system  of  joint 
stock  land  banks  owned  by  investors. 
The  former  evolved  into  the  Federal 
land  banks  (now  the  farm  crfedit  banks 
or  agricultural  credit  banks)  and  the 
latter  no  longer  exist. 2 

In  addition  to  these  existing  forms  of 
competition,  the  1987  Act  contained 
several  provisions  that  have  resulted  in 
com|>etition  among  System  institutions: 

(Ij  Section  41 J 

This  section  provided  that  PCAs  and 
FLBAs  sharing  substantially  the  same 
territory  were  required  to  vote  on 
whether  to  merge.  These  mergers  led  to 
five  ACAs  with  nonexclusive  charters  in 
areas  where  the  parties  merging  did  not 
have  identical  territories.  The  FCA 
Board  also  provided  any  association  that 
no  longer  had  exclusive  territory  as  a 
n-salt  of  such  mergers  an  opportunity  to 
become  an  ACA.  Several  of  the 
associations  affected  by  these  '411 
mergi;rs"  subsenupntiy  b»x;ame  ACAs. 

l2}Sfct}on  413 

This  section  requinid  a  merger  vott-  by 
the  13  banks  fcr  coov^eratives  (BCs). 
Elevfii  of  the  13  ba.iks  voted  to  raer^e., 
resulting  in  the  cr^riiion  of  three  BCs 
%vit'/i  ti'.e  same  territory. 

(3)  3f(  tion  433 

This  section  authorized  cert?i:i 
assoi'.i.;tio:is  to  change  iheir  affili.-.tion 
from  erf  Farm  Credit  Dar.k  [IX.B;  to 
another.  Ins  district  FCB  from  v.hich 
tha  ^s,soci-3'ion  shifted  -etained  its 
cli^rte'-id  authority  to  cor;tinue  to  serve 
the  ar' u  th.-ough  ottier  existing  or  nen'ly 
created  associations.  However, 
competitive  charters  cannot  be  issued  in 
these  areas  unless  the  affected  parties 
give  their  consent.  So  far.  no 
competitive  association  charters  have 
resulted  from  this  provision. 


'  The  Emerj;or.r>-  Farm  Mortgage  Act  of  1933 
(1933  Act)  authorized  the  chartering  of  production 
credit  associations  (PCAs)  and  other  institutions. 
FCA.  generally,  has  issued  PCA  charters  with 
exclusive  territories. 


•  In  1993.  similar  systcTis  were  created  lo  serve 
coop.flralive  borrowers  (ihe  banks  for  cooperatives) 
and  short-term  production  credit  users.  The 
production  credit  system  consisted  of  the  PCAs. 
FICBs.  (now  the  farm  credit  or  agricultural  credit 
banks),  and  a  system  of  production  credit 
corporations  (which  no  longer  exist). 


In  addition  to  these  statutory 
authorities,  there  are  certain  restraints 
on  the  FCA's  authority  to  issue 
competitive  charters. 

First,  following  passage  of  the  1987 
Act.  the  FCA  Board  granted  charters  to 
institutions  serving  the  same  territory  in 
those  situations  arising  from  mergers 
that  were  specifically  required  to  be 
voted  on  by  the  1987  Act  or  as  necessary 
to  provide  for  a  level  plaving  field  as  a 
result  of  those  mergers.  However, 
because  of  concerns  surrounding  the 
potential  for  competitive  situations 
arising  from  the  1987  Act,  the  FCA 
Board  determined  it  would  not  issue 
competitive  charters,  other  than  as 
required  by  statute,  until  it  had 
thoroughly  reviewed  the  issue. 

Second,  the  law  specifies  certain 
circumstances  in  which  the  FCA  may 
only  grant  competitive  charters  if  all  of 
the  institutions  affected  by  the  proposed 
charter  grant  their  approval.  Those 
circumstances  involve: 

(1)  The  territories  where  associations 
changed  their  affiliation  from  one  FCB 
to  another  in  accordance  with  section 
433  of  the  1987  Act;  and 

(2)  The  States  of  Mississippi. 
Alabama,  and  all  of  Louisiana  except 
the  territory  served  by  the  Northwest 
Louisiana  PCA. 

With  the  exception  of  those  situations 
discussed  above  where  an  institution 
must  obtain  the  consent  of  another 
institution,  the  law  does  not  prohibit 
institutions  from  reqite-lir.f^ 
"competitivo  charters."  It.deed,  the 
1971  Act  d'oes  not  directiv  address  the 
issue  of  competition  amoi;^  System 
institutions  Instead,  the  Act  concerns 
itjelf  with  the  pur^>oseS;  operating 
objectives,  and  authorities  of  l};e  System 
and  its  regulator.  Whe;i  the  aj^ency 
r'jueives  these  re'.;uests  i'  !:iust  act  on 
them,  based  on  an  analv.-^v,  oi  .ill 
relevant  facts,  and  arrue  at  a  reasonable 
cone  lusion  that  is  consist'Tt  with  the 
purposes  of  trie  Act  la  ihe  ll.-st  few 
years  after  passage  ot  trt!  l'iH7  Ad.  most 
of  tho  FCA"s  decisions  involving 
competitive  issues  were  associated  with 
the  merger  cf  unlike  assoLJcitions  to 
become  ACAs.  In  the  last  few  years,  the 
competitive  issues  coming  before  the 
FCA  have  involved  banks  as  well  as 
associations.  In  addition  to  matters 
involving  charters,  competition  issues 
have  arisen  in  the  context  of  out-of- 
territory  authorities  provided  for  by 
regulations.  By  this  policy  statement, 
the  FCA  Board  now  expresses  its  views 
on  how  the  agency  will  approach 
decisions  that  may  involve  competition 
among  System  institutions. 
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Recent  Analysis 

In  1990,  the  FCA  contracted  with 
consultants  to  review  the  issue  of 
competition  within  the  System  and 
provide  the  FCA  Board  with  options  to 
consider.  In  1991,  as  a  part  of  its 
legislative  initiative,  the  FCA  Board 
recommended  to  Congress  that  the  1971 
Act  be  amended  to  require  that  ACA 
charters  contain  exclusive  territory-.  In 
1992,  the  FCA  Chairman  appointed  FCA 
Board  Member  Gary-  C.  Byrne  to  lead  an 
internal  work  group  focusing  on  the 
issue.  This  work  group  analyzed 
competition  from  several  perspectives 
and  developed  a  set  of 
recommendations  for  agency  action  in 
the  absence  of  legislative  changes. 

FCA  staff  identified  advantages  and 
disadvantages  of  various  approaches  to 
the  general  question  of  competition 
within  the  System  and  also  considered 
several  challenging  situations  that  may 
(or  have)  come  before  the  agency: 

(1)  An  association  not  properly 
serving  its  territon,'; 

(2)  An  association  wanting  to  merge, 
but  potential  mergers  would  involve  a 
charter  with  nonexclusive  territories  as 
a  result  of  an  inability  to  establish 
congruent  territory';  and 

(3)  An  eligible  customer  with 
operations  in  two  or  more  association 
territories  wishing  to  choose  which 
association  would  best  ser\-e  his/her 
needs. 

Opinion  Interviews 

FCA  staff  interviewed  representatives 
of  some  of  the  System  institutions  that 
currently  have  the  authority  to  compete. 
The  purpose  of  the  inter\ievvs  was  to 
gain  insight  into  how  competition  is 
working  within  the  System.  Among 
those  interviewed,  there  was  no 
consensus  on  either  the  benefits  or 
disadvantages  of  competition. 

Some  interviewees  questioned 
whether  "competition"  should  exist  in 
the  current  environment.  There  was 
agreement  among  institution  managers 
that  customer  loyalty  to  the  System 
plays  a  big  part  in  maintaining  business 
relationships  and,  as  a  result,  competing 
institutions  should  not  do  anything  that 
would  damage  the  System's  reputation. 
Most  respondents  wanted  to  preserve 
the  funding  benefits  of  the  System's 
Govemment-sponsored-enterprise  (GSE) 
status.  Some  association  managers 
wanted  to  be  able  to  shop  for  funding 
from  different  System  banks.  Several 
operational  problems  relating  to  the 
accommodation  of  competition  in  the 
current  environment  were  cited:  joint 
and  several  liability;  System  institution 
board  representation;  size  differential; 
and  common  funding  through  a  bank 
jointly  owned  by  competitors. 


In  addition  to  these  interviews,  FCA 
staff  conducted  a  limited  survey  of 
System  farmer-customers,  directors,  and 
managers.  The  sample  was  relatively 
small,  consisting  of  51  respondents  of 
135  randomly  selected,  so  no  definitive 
conclusions  were  drawn.  The  sur\'ey 
was  done  to  get  a  sense  of  the  nature 
and  extent  of  support  for.  or  opposition 
to,  intra-System  competition.  Six 
questions  on  the  survey  represented 
various  positions  the  agency  could  take 
relative  to  the  competition  issue. 
Additionally,  the  survey  respondents 
were  provided  the  opportunity  to  write 
in  any  comments  on  the  issue  and 
include  those  comments  as  part  of  the 
survey. 

The  results  of  the  survey  indicated  no 
clear  consensus  for  or  against 
competition.  The  farmer-customers 
surveyed  were  somewhat  more  likely  to 
'favor  competition  than  were  the 
managers  and  directors.  Most  System 
institution  managers  surveyed  were 
oppo,sed  to  competition;  however,  the 
directors  believed  that  some  form  of 
competition  would  be  justified  if  the 
farmer-customers  were  not  being 
adequately  served.  The  only  area  of 
consensus  was  opposition  to  chartering 
a  new  association  within  the  territory 
already  being  served  by  an  existing 
association. 

Competition  in  the  Larger  Market 

FCA  staff  also  reviewed  the  economic 
literature  on  competition.  System 
institutions  are  participants'in  the 
agricultural  credit  market,  which  is  a 
part  of  the  broader  financial  credit 
market.  The  financial  credit  market, 
generally,  is  among  the  most 
competitive  markets  in  the  world,  in 
that  no  one  market  participant  can 
control  price  and  availability.  While  this 
general  competitiveness  appears  to  be 
true  for  the  agricultural  credit  market  as 
a  whole,  there  are  exceptions  in  some 
geographical  areas  and  specialty 
submarkets.  Staff  concluded  that 
Government  action  should  not  normally 
be  required  to  ensure  that  competitive 
markets  for  agricultural  credit  exist,  and 
that  Government  action  might  be 
appropriate  if  the  agricultural  credit 
market  in  a  specific  geographical  area  or 
agricultural  credit  submarket  were 
noncompetitive. 

Because  System  institutions  compete 
in  the  broader  agricultural  and  general 
credit  markets,  increasing  the  amount 
and  nature  of  competition  between  and 
among  System  institutions  could  only 
improve  the  availability,  terms,  and 
price  of  credit  for  eligible  customers  if 
the  overall  market  for  agricultural  credit 
in  a  certain  area  were  noncompetitive. 
Therefore,  when  the  local  market  for 


agricultural  credit  is  already 
competitive,  the  additional  economic 
benefits  of  increased  competition, 
including  competition  among  System 
institutions,  are  likely  to  be  relatively 
small  (although  there  may  be  other, 
noneconomic  reasons  for  such 
competition).  Conversely,  when  the 
local  market  for  agricultural  credit  is  not 
competitive,  the  economic  benefits  of 
increased  competition,  including 
competition  among  System  institutions, 
are  likely  to  be  relatively  large  (although 
there  may  be  other,  noneconomic 
reasons  for  avoiding  such  competition). 

Finally,  the  FCA  attempted  to 
determine  if  there  were  lessons  to  be 
learned  or  knowledge  to  be  gained  by 
looking  at  competition  between  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  and  the 
Federal  National  Mortgage  Association 
(Fannie  Mae).  These  two  GSEs  carry  an 
implicit  Federal  government  guarantee. 
Freddie  Mac  and  Fannie  Mae  both  serx-e 
the  same  market  for  secondary  housing 
loans  and.  ahhough  both  have  existed 
for  some  time,  they  have  only  competed 
directly  against  each  other  since  1990. 

Interviews  were  conducted  with 
representatives  from  the  two  GSEs,  the 
Federal  government  oversight  agency, 
independent  rating  agencies,  and  those 
who  do  business  with  both  companies. 
Almost  all  of  the  participants  believed 
that  competition  between  the  two  had 
yielded  extremely  productive  results, 
both  in  the  way  of  new  products  for 
housing  consumers  as  well  as  investors. 

The  interviewees  expressed  little 
concern  that  the  newly  acquired  ability 
to  compete  could  force  one  GSE  out  of 
business,  thus  triggering  some  Federal 
response.  However,  Freddie  Mac  and 
Fannie  Mae  are  a  duopoly  for  the  market 
they  serve.  Between  the  two.  they 
clearly  control  the  single-family 
housing,  conventional  loan  secondary 
market — an  enormous  market  to  begin 
with — which  shows  ever\'  sign  of 
continued  growth.  Because  of  the  nature 
of  the  market,  its  size,  its  growth,  and 
the  limited  number  of  market 
participants,  vigorous  innovation  and 
competition  are  not  surprising. 

After  considering  the  work  group's 
analysis,  the  FCA  Board  concluded  that 
the  FCA's  current  policy  of  granting 
exclusive  charters,  with  limited 
exceptions,  has  been  generally  effective 
in  facilitating  the  delivery-  of 
agricultural  credit  and  related  services 
to  eligible  custoifiers.  However,  the  FCA 
Board  also  recognizes  that  its  current 
position  does  not  provide  for 
consideration  of  competitive  charters, 
even  if  such  charters  would  provide 
customers  with  lower  cost  or  higher 
quality  agricultural  credit. 
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Consequently,  the  FCA  Board  proposes 
to  modify  its  current  policy  on 
competition  to  authorize  the  issuance  of 
competitive  charters  when  doing  so 
would  enhance,  beyond  the  status  quo, 
the  availability  of  the  highest  quality, 
lowest  cost  credit  and  credit  service,  on 
a  safe  and  sound,  financially  sustainable 
basis,  to  eligible  customers.  The  FCA 
Board  invites  your  comments  on  the 
following  statement. 

Proposed  Policy  Statement  on  System 
Institution  Activities  Involving  the 
Potential  for  Nonexclusive  Territories 

Competition  between  Farm  Credit 
System  institutions  can  potentially 
occur  as  a  result  of  the  Farm  Credit 
Administration's  (FCA)  authority  to 
issue  nonexclusive  charters  and,  in 
some  situations,  by  regulation.  As  a 
general  rule,  the  FCA  grants  charters 
and  issues  regulations  which  do  not 
provide  for  intra-System  competition. 
The  FCA  Board  continues  to  endorse 
this  general  practice  of  noncompetitive 
territories  as  being  reasonable  for  a 
cooperatively  owned  enterprise  that 
competes  with  a  variety  of  other  credit 
suppliers. 

Nevertheless,  the  degree  to  which  the 
FCA's  authority  can  influence  the  level 
of  territorial  exclusivity  is  guided  by  the 
overall  purposes  and,  in  some  cases,  the 
specific  direction  of  the  Farm  Credit  Act 
of  1971  (Act).  Briefly  stated,  the  Act 
seeks  to  provide  for  a  customer-ovkned 
system  of  cooperative  lending 
institutions  that  can  provide  sound  and 
constructive  credit  and  credit  services 
for  agriculture,  certain  types  of  rural 
housing,  and  utilities  while  maintaining 
high  levels  of  safety  and  soundness  as 
measured  by  sustained  financial 
viability.  If  a  System  institution  were  to 
propose  a  territorial  structure  or  lending 
authority  different  from  current 
practice,  the  FCA's  response  would  be 
based  on  how  the  new  proposal  meets 
the  purposes  of  the  Act.  There  may  be 
limited  circumstances  under  which 
some  form  of  competition  would  result 
in  higher  quality,  lower  cost  service  to 
customers,  on  a  safe  and  sound, 
financially  sustainable  basis. 

The  purpose  of  this  policy  statement 
is  to  provide  a  consistent  framework 
within  which  the  FCA  may  respond  to 
issues  that  involve  the  potential  for 
competition  as  a  result  of  either  charter, 
regulation,  or  other  request  submitted 
by  System  institutions. 

The  FCA  Board  recognizes  that 
System  institution  boards  may 
occasionally  seek  to  aher  their  charters 
or  expand  authorities  beyond  cxirrent 
boundaries  to  enhaiux  efficiencies  or  to 
provide  better  service  to  customers. 
Prior  to  formally  submitting  requests. 


the  FCA  encourages  the  adjacent 
institutions  involved  to  resolve  any 
territorial  disputes  that  may  result  from 
the  request  in  a  fair  and  amicable 
manner.  Considerable  guidance  is 
provided  in  FCA  regulations  concerning 
routine  charter  amendments,  territorial 
transfers,  and  out-of-territory  lending. 
Additionally,  the  FCA  Board  encourages 
the  development  of  innovative 
proposals  to  address  territorial  and 
comjjetitive  issues  that  are  not  covered 
by  existing  regulation.  These  may  range 
from  one  institution  granting  permission 
for  the  other  institution  to  lend  to  its 
customers,  to  reciprocal  agreements  to 
compete  in  each  other's  territory,  to 
providing  some  form  of  compensation 
for  ceded  territory,  or  to  enter  into  some 
form  of  joint  venture.  The  FCA  will 
provide  assistance,  upon  request,  to 
enable  System  institutions  to  reach 
agreements  on  such  matters.  Naturally, 
such  innovative  agreements  must  be 
consistent  with  the  Act  and  FCA 
regulations. 

In  the  event  agreements  are  not 
reached,  based  on  the  purposes  of  the 
Act,  the  standard  for  addressing  each 
request  involving  territorial  issues  with 
the  potential  for  intra-System 
competition  is  consistent  with  what  is 
used  in  deciding  ail  charter  requests, 
that  is: 

Determine  whether  or  not  the  proposal  will 
enhance,  beyond  the  status  quo.  the 
availability  of  the  highest  quality,  lowest 
cost,  credit  and  credit  service  on  a  safe  and 
sound,  financially  sustainable  basis  to 
eligible  customers. 

In  determining  whether  or  not  the 
above  standard  is  met,  the  FCA  will 
analyze  a  range  of  factors,  as  each  is 
deemed  relevant  to  the  situation,  as 
outlined  in  the  following  categories: 

J.  Finance  and  Management 

(a)  Whether  the  financial  and 
managerial  capacity  exists  to  provide 
competitive  services  and  generate 
sufficient  earnings  so  the  new  enterprise 
can  continue  on  a  sustainable  basis. 

(b)  The  degree  to  which  it  is  evident 
that  the  proposal  could  adversely  affect 
the  cost  of  funds  to  either  the  specific 
institutions  involved  or  the  System  as  a 
whole. 

(c)  Whether  the  proposal  will 
adversely  affect  the  institutions 
involved,  thus  creating  potential 
liability  for  the  Farm  Credit  System 
Insurance  Fund  and/or  subsequently  for 
bamks  imder  joint  and  several  liability. 

2.  Market  Conditions 

(a)  Whether  there  is  significant 
information  that  the  market  involved  is 
being  inadequately  served  by  a  System 
institution. 


(b)  The  extent  to  which  the  market 
involved  is  being  served  by  other  credit 
sources. 

3.  Participant  Opinion 

(a)  The  views  and  concerns  of  the 
affected  System  institutions,  including, 
as  appropriate,  the  views  of  customer- 
shareholders,  recognizing  that 
significant  disagreement  between 
members  of  a  cooperative  system  has 
the  potential  for  adverse  consequences 
regarding  matters  for  which  they  are 
mutually  responsible. 

Depending  upon  the  situation,  other 
factors,  such  as  the  degree  to  which  the 
FCA's  discretion  is  affected  by  statutory 
or  judicial  considerations  or  the 
opinions  of  outside  oversight  parties, 
might  also  affect  the  FCA's  decision. 

The  FCA  intends  to  apply  this 
analysis,  on  a  case-by-case  basis,  to 
requests  that  involve  charters  where  two 
institutions  would  be  serving  all  or  part 
of  the  same  territory.  Similarly,  the  FCA 
will  apply  the  same  analysis  should 
future  efforts  occur  to  promulgate 
regulations  that  would  expand  or 
change  the  authorities  of  institutions  to 
engage  in  out-of-territory  activities. 

In  the  case  of  charter  requests,  to 
ensure  that  it  obtains  all  of  the 
necessary  information,  the  FCA  will 
develop  procedures,  including  a 
checklist,  regarding  the  submission  of 
materials.  The  procedures  will  include 
mechanisms  that  will  enable  the  FCA  to 
solicit  and  consider  the  views  of  System 
institutions  affected  by  a  proposed 
request.  Consistent  with  the  procedures 
provided,  the  requesting  institution  will 
be  expected  to  make  its  case  that  the 
standard  outlined  in  this  policy  will  be 
met.  The  FCA  recognizes  that,  by  their 
nature,  some  of  the  factors  listed  would 
be  addressed  by  the  agency  rather  than 
the  requesting  institution. 

While  this  policy  is  designed  to 
address  the  broader  issues  of  the 
potential  for  intra-System  competition, 
several  years  ago  the  FCA  determined 
that  it  would  temporarily  avoid  acting 
on  requests  for  competitive  charters 
until  it  completed  its  review  of  the    . 
matter  and  issued  a  policy.  This  policy 
is  designed  to  achieve  that  objective. 
Therefore,  following  the  development  of 
these  procedures,  the  FCA  Board  will  be 
in  a  position  to  entertain  charter 
requests  involving  the  potential  for 
competition  in  accordance  with  the 
principles  contained  in  this  statement. 

The  FCA  recognizes  that  System 
institutions  continue  to  undergo 
structural  change  in  their  eR^ort  to  best 
meet  the  System's  mission.  The  agency 
reahzes  the  importance  of  these  changes 
and  will  consider  each  request 
promptly. 
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Specific  Request  for  Comments 

The  FCA  Board  intends  to  evaluate 
any  matter  involving  competition 
among  System  institutions  that  comes 
before  it  by  balancing  all  relevant  factors 
on  a  case-by-case  basis.  The  FCA  Board 
specifically  invites  comments  on  the 
factors  set  forth  in  the  proposed  policy 
statement  and  on  the  appropriate 
analysis  of  such  factors,  and  asks  for 
suggestions  for  additional  factors  or 
analyses  that  should  be  considered  by 
the  FCA  Board. 

No  one  factor  is  likely  to  be 
dispositive  in  any  given  matter,  and  the 
FCA  Board  has  set  only  one  specific 
criterion  or  standard  that  must  be  met 
in  each  proposal  involving  increased 
competition  among  System 
institutions — that  the  proposal,  if 
approved,  would  lead  to  a  net  overall 
improvement  in  the  availability,  quality, 
and  price  of  credit  and  credit  services  to 
eligible  customers.  The  FCA  Board 
invites  suggestions  on  the  information  it 
should  require  and  the  procedures  it 
should  use  to  determine  the 
"availability,  quality,  and  price  of  credit 
and  credit  services"  when  it  is 
considering  a  matter  involving 
competition  among  System  institutions. 

Dated:  April  7, 1994. 
Curtis  M.  Anderson. 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  94-8902  Filed  4-12-94;  8:45  ami 

BILUNG  CODE  S7I»-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission, 
(202) 632-6934. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0410. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report.  FCC  495A  and  FCC  495B. 

Expiration  Date:  03/31/97. 

Estimated  Annual  Burden:  12.000 
total  hours;  40  hours  per  response. 

Description:  The  Forecast  of 
Investment  Usage  Report  and  Actual 
Usage  of  Investment  Report  implement 
the  Commission's  Joint  Cost  Order,  CC 


Docket  No.  86-111,  2  FCC  Red  1298 
(1987),  which  requires  that  certain 
telephone  plant  investments  used  for 
both  regulated  and  nonregulated 
purposes  be  allocated  on  the  basis  of 
forecasted  regulated  and  nonregulated 
use.  The  detection  and  correction  of 
forecasting  errors  requires  reporting  of 
both  forecasted  and  actual  investment 
usage  data.  The  Forecast  of  Investment 
Usage  Report  is  used  by  carriers  to 
submit  the  forecasts  of  investments 
used.  The  Actual  Usage  of  Investment 
Report  is  used  to  submit  the  actual 
investments  used.  The  information 
contained  in  these  two  reports  provides 
the  necessar\'  detail  to  enable  this 
Commission  to  fulfill  its  regulatory 
responsibility  to  ensure  that  the 
regulated  operations  of  the  carriers  do 
not  subsidize  the  nonregulated 
operations  of  those  same  carriers. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
IFR  Doc.  94-8822  Filed  4-12-94;  8:45  am] 

BILLING  CODE  6712-01-M 


Advanced  Television  Service  Technical 
Subgroup  Meeting 

April  7.  1994. 

A  meeting  of  the  Technical  Subgroup 
of  the  Advisory  Committee  on 
Advanced  Television  Service  will  be 
held  on; 

April  19.  1994 

9  a.m. 

Commission  Meeting  Room  (room  856) 

1919  M  Street,  N\V. 

Washington,  DC 

The  agenda  for  the  meeting  will 
consist  of: 

l.Call  to  Order 

2.  Expert  Group  Reports 

3.  Discussion  of  Grand  Alliance  System 

Specifications 

4.  Discussion  of  Advisory  Committee 

Schedule 

5.  Other  Business 

6.  Adjournment 

All  interested  persons  are  invited  to 
attend.  Written  statements  may  be 
submitted  before  or  at  the  meeting.  Oral 
statements  and  discussion  will  be 
permitted  under  the  direction  of  the 
Technical  Subgroup  Co-Chairs. 

Any  questions  regarding  this  meeting 
.should  be  directed  to  Paul  Misener  at 
202/828-7506,  or  William  H.  Hassinger 
at  202/632-6460. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-8823  Filed  4-12-94;  8:45  am] 

BILLING  CODE  6712-01-M 


[DA  94-305] 

Private  Radio  Bureau  Seeks 
Comments  on  Daniel  R.  Goodman's, 
and  Rot)ert  Chan's  Requests  for  Rule 
Waivers  To  Extend  the  Construction 
and  Loading  Deadlines  Applicable  to 
Certain  Conventional  SMR  Licenses 

April  6,  1994. 

Daniel  R.  Goodman,  Court-appointed 
Receiver  (Receiver)  for  Metropolitan 
Communications  Corp.,  Nationwide 
Digital  Data  Corp..  Columbia 
Communications  Services  Corp.,  and 
Stephens  Sinclair  Ltd..  seeks  waiver  of 
the  Commission's  Rules  on  behalf  of 
approximately  4000  conventional-SMR 
licensees  ("Consumers")  that  were 
allegedly  defrauded  by  these 
Receivership  companies.  Dr.  Robert 
Chan  seeks  similar  relief  for  the  five 
conventional  SMR  licenses  he  acquired 
via  two  of  the  Receivership  companies. 

The  Receiver  requests  waiver  of  47 
CFR  90.633  to  extend  the  eight-month 
construction  and  operation  deadline 
applicable  to  the  licenses  held  by  the 
Consumers.  The  Consumers  obtained 
their  licenses  via  the  Receivership 
companies'  offerings  and  sales  of 
investments  in  SMR  licenses, 
applications,  and  filing  services.  The 
Receiver  pleads  that,  according  to  the 
Federal  Trade  Commission's  (FTC's) 
Complaint  filed  in  U.S.  District  Court  on 
January  11,  1994.  the  Receivership 
companies  allegedly  defrauded  and 
mislead  the  Consumers  as  to  the  FCC's 
Rules.  As  a  result,  the  Consumers 
obtained  approximately  4000 
conventional  SMR  licenses,  which  are 
now  on  the  verge  of  cancelling 
automatically  because  the  stations  will 
not  be  constructed  within  eight  months 
from  the  grant  date,  as  required  by 
§90.633. 

The  Consumers  paid  $7000  for  each 
license  they  obtained  via  the 
Receivership  companies  and,  according 
to  the  Receiver,  could  lose  an  aggregate 
sum  of  approximately  $28  million  if 
these  licenses  cancel.  If  the  Commission 
grants  these  licensees  a  new  eight- 
month  period  to  construct,  operate,  and 
load  their  stations,  the  Receiver  plans  to 
facilitate  transactions  whereby  stations 
first  would  be  constructed  and  managed 
by  existing  SMR  operators  and  then 
assigned.  Each  individual  licensee  may 
decide  whether  to  enter  any  transaction 
presented  by  the  Receiver. 

Noting  the  FTC  actions  against  the 
Receivership  companies,  Dr.  Chan  states 
that  the  Receivership  companies  he 
dealt  with  do  not  have  the  capability  to 
construct  stations  in  time  for  him  to 
meet  §90.633.  Dr.  Chan  therefore 
requests  a  one-year  extension  for  each  of 
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his  five  licenses,  stating  that  he  has  now 
taken  over  all  of  the  business  and 
engineering  activities  for  his  stations  in 
an  attempt  to  facilitate  construction  emd 
operation. 

The  Receiver  tendered  a  $105  filing 
fee:  Dr.  Chan  did  not  tender  a  fihng  fee. 
By  requesting  public  comments  on  the 
instant  requests,  we  clarify  that  the 
Commission  is  not  ruling  on  the 
adequacy  of  the  fiHng  fees  tendered. 

The  Private  Radio  Bureau  solicits 
comments  On  all  aspects  of  these  two 
proposals.  Comments  should  be  filed  on 
or  before  May  13, 1994.  Reply 
comments  should  be  filed  on  or  before 
May  27,  1994.  Comments  and  reply 
comments  should  be  addressed  to:  Rules 
Branch,  Land  Mobile  and  Microwave 
Division,  Private  Radio  Bureau,  room 
5202,  STOP  1700A1,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

Copies  of  Dr.  Chan's  and  the 
Receiver's  filings  may  be  obtained^ from 
the  Commission's  duplicating 
contractor.  International  Transcription 
Service,  Inc.  (ITS),  2100  M  Street,  NW., 
suite  140,  (202)  857-3800.  A  copy  is 
also  available  for  public  inspection  in 
room  5202,  2025  M  Street,  NW.,  " 
Washington,  IX:  20554. 

For  further  information  contact  the 
Rules  Branch  at  (202)  634-2443. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-8824  Filed  4-12-94;  8:45  am| 

BILUNG  CODE  e712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  To  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  each  of  the  financial 
institutions  specified  in  SUPPLEMENTARY 
INFORMATION.  The  FDIC  has  determined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of  the 
below  listed  receivership  estates  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  applicable  law, 
no  amount  will  remain  or  will  be 


recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ligon,  Counsel,  Legal  Division, 
FDIC.  1717  H  Street.  NW.,  Washington, 
DC  20006.  Telephone:  (202)  736-0160. 

SUPPLEMENTARY  rNFORMATION: 

Financial  Institutions  in  Receivership 
Determined  To  Have  Insufficient  Assets 
To  Satisfy  All  Claims 

Placer  Bank  of  Commerce,  #4469 

Rosevjlle,  California 

Valley  Commercial  Bank,  #4479 

Roseville,  California 

Investors  Bank  and  Trust  Company, 

#4547 
Gretna,  Louisiana 

Dated:  April  7,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 
[FR  Doc.  94-8800  Filed  4-12-94;  8:45  am) 
BILLINO  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

UJB  Financial  Corp.,  et  ai.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
vkTittan  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwi.se  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  May  6, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  UJB  Financial  Corp.,  Princeton, 
New  Jersey;  to  merge  with  VSB  Bancorp, 
Inc.,  Closter,  New  Jersey,  and  thereby 
indirectly  acquire  Valley  Savings  Bank, 
Closter,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Bancorp,  Inc.,  Denton,  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  Bedford  National  Bank, 
Bedford,  Texas. 

2.  First  Delaware  Bancorp,  Inc., 
Dover,  Delaware;  to  acquire  100  percent 
of  the  voting  shares  of  Bedford  National 
Bank,  Bedford,  Texas. 

3.  Texas  Financial  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of 
Bedford  National  Bank,  Bedford,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  7, 1994. 
Jenniiier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-8782  Filed  4-12-94;  8:45  am) 

BILUNG  CODE  UIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDC-410] 
RIN  0905-ZA39 

Announcement  of  Cooperative 
Agreement  to  Case  Western  Reserve 
University 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  to  continue,  on  a  sole  source 
basis,  a  Human  Immunodeficiency 
Virus  (HIV)-Related  Tuberculosis 
Demonstration  cooperative  agreement 
on  applied  drug  efficacy  and  preventive 
therapy  (ADEPT)  with  Case  Western 
Reserve  University  (CWRU). 
Approximately  $500,000  will  be 
available  in  FY  1994  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  August  1, 1994,  for  a  12-month 
budget  period  within  a  5-year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 
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The  purpose  of  this  cooperative 
agreement  is  to  improve  the  diagnosis, 
prevention,  and  treatment  of 
tuberculosis  in  persons  infected  with 
HIV  through  demonstration  and  applied 
research.  Applied  research,  as  used  in 
the  context  of  this  announcement, 
means  the  process  of  developing  and 
evaluating  practical  operational 
approaches  and  solutions  to 
tuberculosis  problems. 

The  CDC  will  (1)  Provide  consultation 
and  technical  assistance  in  planning, 
implementing,  and  evaluating  strategies 
and  protocols,  (2)  Provide  up-to-date 
scientific  information  on  tuberculosis 
and  HIV-infection  and  related  diseases, 
(3)  Assist  in  data  management,  analysis, 
and  the  evaluation  of  programmatic 
activities,  and  (4)  Assist  in  the 
preparation  and  publication  of  results. 

The  Public  Health  Service  (PHS)  is 
com.Tiitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of  HIV 
Infection  and  Immunization  and 
Infectious  Diseases.  (For  ordering  a  copy 
of  "Healthy  People  2000,"  see  the 
Section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
241(a)  and  247b(k)(2)!,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  end 
promote  the  non-use  of  ail  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
CWRU  for  this  project.  No  other 
applications  are  solicited.  The  program 
announcement  and  application  kit  have 
been  sent  to  CWRU. 

CWRU  is  the  most  appropriate  and 
qualified  agency  to  provide  the  sen-ices 
specified  under  this  cooperstive 
agreement  because: 

1.  In  1991,  CWRU  was  the  only 
applicant  funded  through  the 
competitive  announcement  #114, 
ADEPT/HIV-Related  Tuberculosis 
Demonstration.  The  study  being 
conducted  is  a  trial  of  preventive 
therapy  in  HIV-infected  persons  in 
Uganda:  regimens  being  followed  in  the 


current  study  are  novel  chemotherapy 
regimens  requiring  long-term  follow  up 
of  patients  to  determine  the  efficacy  of 
these  drugs.  CWRU  currently  has 
enrolled  more  than  600  tuberculin- 
positive  patients  in  the  study.  During 
the  initial  months  of  recruitment,  the 
investigators  found  a  significant  number 
of  immunocompromised  patients  unable 
to  respond  to  skin  test  antigens 
(anergic).  Since  October  1993.  these 
patients  are  being  enrolled  in  the  study 
to  assess  whether  they  are  at  even 
higher  risk  for  the  development  of 
tuberculosis  and  whether  preventive 
treatment  would  be  effective.  As  of 
November  1QS3,  11  anergic  patients 
were  participating  in  the  trial. 
Enrollment  into  the  study  is  continuing; 
however,  there  will  not  be  sufficient 
time  in  the  current  project  period  to 
complete  the  enrollment  of  1200 
nonanergic  and  500  anergic  patients  and 
follow  these  patients  for  the  2  years 
neces.sary  to  collect  meaningful  data  on 
the  efficacy  of  the  preventive  therapy 
regimens.  Without  continuing  the 
project  for  an  additional  5  years,  the 
data  collected  to  date  will  be  of  limited 
usefulness  in  assessing  the  efficacy  of 
the  regimens  evaluated  in  this  study. 

2.  Tne  work  under  this  cooperative 
agreement  will  be  conducted  in  the 
Republic  of  Uganda.  Uganda  has  one  of 
the  highest  prevalences  of  HIV  and 
tuberculous  diially-infected  persons  in 
the  woHd.  The  CVVRU  project  is  able  to 
enroll  20  nor.anergic  and  5  aiiprgic 
patients  each  week;  no  other  kjiown 
sites  have  access  to  sufficient  patients  to 
enroll  at  this  rate.  Tliis  rate  of 
enrollment  is  necessarj'  to  ensure  that 
sufficient  numbers  of  patients  nre 
enrolled  to  provide  statistically- valid 
results  within  a  relatively  short  period 
of  time.  The  CVVRU  research  team  also 
has  established  relations  with  Ugandan 
institutions  that  should  ensure  the 
success  of  a  high-quality  trial.  Results 
on  the  efficacy  of  preventive  therapy 
regimens  in  HIV-infected  persons  are 
needed  to  aid  in  the  elimination  of 
tuberculosis  in  the  United  States,  as 
outlined  in  "A  Strategic  Plan  for  the 
Elimination  of  Tuberculosis  in  the 
United  States." 

3.  CWRU  possesses  proven  scientific 
and  managerial  competence  in  treating 
TB  patients  and  in  conducting  clinical 
research  trials.  Many  of  the  patients  in 
the  current  cohort  have  been  followed 
for  as  long  as  a  year  with  very  few 
patients  lost  to  follow  up.  C\VRU  has 
been  successful  in  other  CDC-funded 
clinical  trials  involving  the  long-term 
follow-up  (2  years  or  more)  of  HIV- 
infected  persons. 

4.  To  date,  CDC  has  provided  over 
$1,000,000  to  establish  this  cohort.  Use 


of  this  cohort  will  be  less  expensive  and 
provide  more  timely  results  than  to 
begin  enrollment  of  another  cohort  at  a 
different  site.  Additionally,  no  other 
known  site  can  provide  enrollment  at 
the  rate  necessary  to  adequately  assess 
the  treatment  regimens. 

5.  The  current  spread  of  TB  demands 
new  methods  for  combating  this  disease. 
The  results  of  this  study  will  add 
significantly  to  the  body  of  infonuation 
on  the  efficacy  of  specific  regimens  in 
preventing  tuberculosis  in  HIV-infected 
persons.  The  rifampin-conlaining 
rt^imens  may  provide  options  for 
preventing  tuberculosis  in  HIV  in  fed  ed 
persons  exposed  to  INH-resi;s,.uit 
organisms. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subjed  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93  947, 
Tuberculosis  Demonstration,  Researr:h, 
Public  and  Professional  Education;  and 
93  941,  Human  I.T.munodefif  ienr.y 
Virus  (HIV)  Demonstra'ion.  Research, 
Public  and  Professional  Education. 

Other  Requirements 

Human  Subjects 

The  applicant  must  complv  with  the 
Department  of  Health  and  Human 
Services  regulations  (45  CFR  part  4fi) 
retarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Confidentiality 

Applicant  must  have  in  place  systems 
to  insure  the  confidentiality  of  all 
patient  records. 

Pre-  and  Post-test  Counseling  and 
Partner  Notification 

Recipient  is  required  to  provide  HIV 
antibody  testing  to  determine  a  person's 
HIV  infection  status;  therefore,  they 
must  comply  with  local  laws  and 
regulations  and  CDC  guidelines 
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regarding  pre-  and  post-test  counseling 
and  partner  notification  of  HTV- 
serojwsitive  patients,  a  copy  of  which 
will  be  included  in  the  application  kit. 
Recipient  must  also  comply  with  local 
requirements  relating  to  specific 
reportable  diseases  or  conditions. 
Recipient  must  provide  referrals  for  HIV 
diagnosis  and  treatment. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  rf^arding  this 
project,  please  refer  to  A-nouncement 
410  and  contact  Manuel  Lambrinos. 
Grants  Management  Specialist.  Grants 
Management  Branch,  ^^-ocurement  and 
Grants  Office,  Center^  lur  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Mailstop  E-16.  Atlanta,  GA  30305, 
telephone  (404)  842-6777. 

A  copy  of  "Healthy  People  2000" 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  SUMMARY  may  be 
O;  tained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  April  7, 1994. 
R  jbert  L.  Foster, 

A  ^ting  Associate  Director  for  Management 
a  id  Operations,  Centers  for  Disease  Control 
a  )d  Prevention  (CDC). 

I  R  Doc.  94-8819  Filed  4-12-94;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  94N-013q 

Drug  Export;  RENOVA«^  (Tretinoin 
Emollient  Cream)  0.05  Percent 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  R.  W.  Johnson  Pharmaceutical 
Research  Institute  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  RENOVA® 
(tretinoin  emollient  cream)  0.05  percent 
to  Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 


Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
L«beUng  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Ff  deral  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  m  t  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  bf^  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
perticipaticn  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  the 
R.  W.  Johnson  Pharmaceutical  Research 
Institute,  Pharmaceutical  Research 
Institute,  Rt.  202.  P.O.  Box  300,  Raritan, 
NJ  08869-0602,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  RENOV'AS  (tretinoin 
emollient  cream)  0.05  percent  to 
Canada.  This  product  is  used  as  an 
adjunctive  agent  for  use  in  the 
mitigation  (palliation)  of  fine  wrinkles, 
mottled  hyperpigmentation,  and  tactile 
roughness  of  facial  skin  in  patients  who 
dio  not  achieve  such  palliation  using 
comprehensive  skin  care  and  sun 
avoidance  programs  alone.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  February  18,  1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
nxmiber  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
tlie  application  to  do  so  by  May  3, 1994, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
gerson  identified  above,  to  facilitate 
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consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  1,1994. 
David  B.  Bair. 

Deputy  Director,  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
[PR  Doc.  94-8779  Filed  4-12-94;  8:45  am) 
BILUNQ  CODE  4180-01-f 


-Health  Resources  and  Services 
Administration 

Annual  Report  of  Federal  Advisory 
Committee;  Notice  of  Filing 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committees  have  been 
filed  writh  the  Library  of  Congress: 
Departments  of  Family  Medicine 

Review  Committee 
Faculty  Development  Review 

Committee 
Graduate  Training  in  Family  Medicine 

Review  Committee 
Predoctoral  Training  Review  Committee 
Residency  Training  Review  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE., 
Washington,  DC.  Copies  may  be 
obtained  from:  Ms.  Sherry  Whipple, 
Executive  Secretary,  room  9A-27, 
Parldawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone 
(301) 443-6874. 

Dated:  April  7,  1994. 
Jackie  E  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[PR  Doc.  94-8778  Filed  4-12-94;  8:45  am] 

BtLUNG  CODE  4ieO-1S-P 


National  Institutes  of  HeaKh 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notification  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Public  Health  Service  (PHS)  is 
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publishing  a  notice  of  a  new  system  of 
records,  09-25-0172.  "Clinical 
Research;  National  Center  for  Human 
Genome  Research,  HHS/NIiyNCHGR." 
We  are  also  proposing  routine  uses  for 
this  new  system. 

DATES:  PHS  invites  i.-^terestod  parlies  to 
submit  comments  on  the  proposed 
interne]  and  routine  uses  on  or  before 
May  13.  1994.  PHS  has  .sent  0  report  of 
a  New  System  to  the  Congress  and  to  the 
OfHce  of  Management  and  Budget 
(OiMB)  on  March  30,  1994.  This  system 
of  records  will  be  effective  40  davs  from 
the  date  of  publication  unless  PHS 
receives  comments  on  the  routine  uses 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Plea.se  submit  comments  to: 
MH  Privacy  .^ct  Officer.  Building  31, 
room  3B03,  9000  Rockville  Pike, 
Bethesda.  MD  20892,  301-496-2832. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Office  of  Human  Genome 
Communications,  National  Center  for 
Human  Genom.e  Research,  National 
Institutions  of  Health,  building  38A. 
room  617,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892,  301^02- 
0911. 

The  numbers  listed  above  are  not  toll 
free. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  (NIH) 
proposes  to  establish  a  new  system  of 
records:  0«^25-O172,  "Clinical 
Research:  National  Center  for  Human 
Genome  Research,  KHS/NIH/NCHGR." 
E.stablished  as  of  October  1,  1989,  the 
National  Center  for  Human  Genome 
Research  (NCHGR)  is  the  focal  point 
within  the  NIH  and  the  Department  of 
Health  and  Human  Services  for  the 
development  of  research  policy  and 
long-range  planning  for  the  NIH 
component  of  the  Human  Genome 
Project.  NCHGR's  Division  of 
Extramural  Research  funds  research  in 
laboratories  throughout  the  country  in 
chromosome  mapping, 
deoxyribonucleic  acid  (DNA) 
sequencing,  database  development, 
technology  development,  and  studies  of 
the  c'hicai,  legal,  and  social 
implications  of  genetics  re.search. 
NCHGR's  newly  established  Division  of 
Intramural  Research  plans  to  focus  on 
technologies  for  finding  disease  genes, 
developing  DNA  diagnostics  and  gene 
therapies.  The  Division  will  serve  as  a 
hub  for  NIH-wide  human  genetics 
research  and  enhance  the  work  of 
investigators  in  other  Institutes  who  are 
searching  for  specific  genes  and 


studying  their  function  in  health  and 
disease.  This  system  of  records  will  be 
used  by  NIH  to  support  clinical  research 
aimed  at  understanding  the  genetic 
basis  of  human  disease,  its  diagnosis 
and  treatment. 

The  system  will  comprise  re<-.ords  that 
contain  information  identifying 
partis.' pants  (such  as  name,  address. 
Soi.i::!  Sc-curity  number),  medical 
records  (including  psychosocial 
evahiations).  progress  reports, 
correspondence,  epidemiological  data, 
research  findings,  and  records  on 
biological  specimens,  (e.g..  blood,  urine, 
and  genetic  materials).  Provision  of  the 
Social  Security  number  is  voluntary. 

The  amount  of  information  recorded 
on  each  individual  will  be  onlv  that 
wliich  is  necessary  to  accom.plish  the 
purpose  of  the  system.  The  records  in 
this  system  will  be  maintained  in  a 
secure  man;:»T  cnm.patihie  with  their 
content  and  use.  NIH  and  comractor 
staff  will  be  required  to  adhere  to  the 
provisions  of  the  Privacy  Act  and  the 
HHS  Privacy  Act  Regulations.  The 
System  Manager  will  control  access  to 
the  data.  Only  authorized  users  whose 
official  duties  require  the  use  of  such 
information  will  have  regular  access  to 
the  records  in  this  system.  Authorized 
users  are  HHS  employees,  and 
contractors  responsible  for 
implementing  the  clinical  research. 
Researchers  authorized  to  conduct 
research  on  biological  specimens  will 
have  access  to  the  system  through  the 
u.se  of  encr>'pted  identifiers  sufficient  to 
link  individuals  with  records  in  such  a 
manner  that  does  not  compromise 
confidentiality  of  the  individual. 

Records  will  be  stored  in  file  folders, 
com.puter  tapes,  computer  diskettes, 
microfiche,  and  file  cards.  Manual  and 
computerized  records  will  be 
maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual. 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  4.5-13.  the 
Department's  Automated  Information 
Sys'em  Security  Program  Handbook, 
and  the  Nation3l  Institute  of  Standards 
and  Technology  Federal  information 
Processing  Standards  (FIPS  Pub.  41  and 
FlPSPub.  31). 

Data  stored  in  computers  will  be 
accessed  throut;h  the  use  of  keywords 
known  only  to  authorized  users.  RoomiS 
where  records  are  stored  are  locked 
when  not  in  use.  During  regular 
business  hours,  rooms  are  unlocked  but 
are  controlled  by  on-site  personnel. 
Depending  upon  the  sensitivity  of  the 
information  in  the  record,  additional 
safeguard  measures  are  employed. 


The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  permitting  disclosure  to  a 
congressional  office  is  proposed  to 
allow  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only 
pursuant  to  a  request  of  the  individual. 
The  second  routine  use  allows 
disclosure  to  the  Department  of  Justice 
to  defend  the  Federal  Government,  the 
Department,  or  employees  of  the 
Department  in  the  event  of  litigation. 
The  third  routine  use  allows  disclo.sure 
to  contractors  and  subcontractors  for  the 
purpose  of  processing,  maintaining  and 
refining  records  in  the  system. 
Contracting  for  sm.h  services  is 
advisable  because  the  agency  lacks 
necessary  internal  resources  and 
because  processing  or  refininj;  ti.e 
records  using  contractors  will  \te  cost- 
effective.  The  contractors  will  maintain 
and  will  be  required  to  ensure  that 
subcontractors  maintain  Privacy  Act 
safeguards  with  respeci  to  such  records. 
The  fourth  routine  use  pennils 
disclosure  of  a  record  for  an  authorized 
research  purpose  under  specified 
conditions. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  March  25.  1994 
Wilford  ).  Forbush. 

Director,  Office  ofManagemt-nt 

09-25-0172 

SYSTEM  NAME: 

Cliniruil  Research:  National  Center  for 
Human  Genome  Researt.h,  HHS/NIH/ 
NCHGR. 

SeCURrTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Center  for  Hum.an  Genome 
Research.  National  Institutes  of  Health. 
Building  3eA.  room  617.  9000  Rockville 
Pike.  Bethesda.  Mjr>land  20892.  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  collalwrating  State  and 
Federal  Government  agenc  ies.  and 
Federal  Records  Centers.  A  list  of 
locations  is  available  upon  request  from 
the  System  Manager. 

CATEGORIES  OF  INOfVIOOALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  diseases  of  genetic 
origin,  normal  healthy  volunteers  who 
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serve  as  controls  for  comparison  with 
patients,  relatives  of  patients  and  other 
individuals  whose  characteristics  or 
conditions  are  being  studied  for  possible 
genetic  connections  with  the  occurrence 
of  the  diseases  under  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  identifying  participants 
(such  as  name,  address.  Social  Security 
number),  medical  records  (including 
psychosocial  evaluations),  progress 
reports,  correspondence, 
epidemiological  data,  research  findings, 
and  records  on  biological  specimens, 
(e.g.,  blood,  urine,  and  genetic 
materials). 

AUTHORITY  FOR  MAIHTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  287c.  "National  Center  for 
Human  Genome  Research,"  stating  that 
the  purpose  of  NCHGR  is  to  characterize 
the  structure  and  function  of  the  human 
genome,  including  the  mapping  and 
sequencing  of  individual  genes,  as  well 
as  planning  and  coordinating  the 
research  goal  of  the  Genome  project; 
reviewing  and  funding  research 
proposals;  developing  training 
programs;  coordinating  international 
genome  research;  communicating 
advances  in  genome  research  to  the 
public;  and  reviewing  and  funding 
research  to  address  tlie  genome  project's 
ethical  and  legal  issues. 

PURPOSE(S): 

These  records  are  used  to  support 
clinical  research  aimed  at 
understanding  the  role  of  the  strjcture 
and  function  of  the  human  genome  in 
human  disease,  diagnosis  and  treatment. 

ROUTINE  USES  OF  RECORDS  MAI^rTAINED  IN  THE 
SYSTEM,  JNCLUDINQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  llie 
defendant  is  (a)  the  Departmtnt,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
affect  directly  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service,  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 


individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

3.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respiect  to  such  records. 

4,  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  infonnation, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emero.jncy  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
ui8  in  another  research  project,  under 
these  same  conditions,  and  with  written 
aiithorization  cf  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
relaited  to  the  research  project,  if 
information  that  would  enable  research 
sul)jects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
conaputer  tapes  and  diskettes, 
microfiche,  and  file  cards. 


RETRIEVABn.rrY: 

Records  are  retrieved  by  name.  Social 
Security  number,  or  other  identifying 
numbers,  keywords,  and  parameters  of 
individual  patient  health  or  medical 
record  data. 

SAFEGUARDS: 

1.  Authorized  users:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  NIH  or 
contractor  employees  who  have  a  need 
for  the  data  in  performance  of  their 
duties  as  determined  by  the  System 
Manager.  A  list  of  authorized  users  will 
be  maintained  and  updated 
periodically.  Researchers  authorized  to 
conduct  research  on  biological 
specimens  will  have  access  to  the 
system  through  the  use  of  encrypted 
identifiers  sufficient  to  link  individuals 
with  records  in  such  a  manner  that  does 
not  compromise  confidentiality  of  the 
individual.  Access  to  information  is 
thus  limited  to  those  with  a  need  to 
know. 

2.  Physical  safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Depending  upon 
the  sensitivity  of  the  information  in  the 
record,  additional  safeguard  measures 
may  be  employed. 

3.  Procedural  and  technical 
safeguards:  Data  stored  in  computers  is 
accessed  through  the  use  of  keywords 
known  only  to  authorized  users.  A 
password  is  required  to  access  the 
terminal  and  a  data  set  name  controls 
the  release  of  data  to  only  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
protect  information  from  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office. 
Contractors  and  subcontractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  System  Manager  and  as  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included 
in  contracts  and  in  agreements  with 
grantees  or  collaborators  participating  in 
research  activities  supported  by  this 
system.  HHS  project  directors,  contract 
officers,  and  project  officers  oversee 
compliance  with  the.se  requirements. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  the  Etepartment's  Automated 
Information  System  Security  Program 
Handbook,  and  the  National  Institute  of 
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Standards  and  Technology  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETEffTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-3(b), 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Office  of  Human  Genome 
Communications,  National  Center  for 
Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  room 
617,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  The 
request  should  include:  (a)  Full  name, 
and  (b)  appropriate  dates  of 
participation. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

Individuals  who  request  notification 
of  or  access  to  a  medical  record  shall, 
at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion, 


A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's/ 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  their  relationship  to  the 
child/incompetent  person  as  well  as 
his/her  own  identity. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  Is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCr CATEGORIES: 

Subject  individual,  patient  health  and 
medical  record  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  94-8777  Filed  4-12-94;  8:45  am] 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docl^et  No.  N-94-3534;  FR-3356-N-02] 

Announcement  of  Funding  Awards; 
Section  8  Assistance  Under  the  Loan 
Management  Set-Aside  (LMSA) 
Program  FY  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  funding 

award. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  the  funding 
decisions  made  by  the  Department  in  a 
competition  for  funding  under  the 


section  8  Loan  Management  Set-Aside 
(LMSA)  Program.  This  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amount  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gray,  Senior  Program  Analyst, 
Office  of  Multifamily  Housing 
Management,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
telephone  (202)  708-2654.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  Loan 
Management  Set-Aside  program 
provides  special  allocations  of  Housing 
Assistance  Payment  under  section  8  of 
the  United  States  Housing  Act  of  1937, 
42  U.S.C.  1437f.  Title  24  of  the  Code  of 
Federal  Regulations,  part  886,  subpart  A 
sets  forth  rules  for  administration  of  the 
LMSA  program.  Matters  addressed  in 
the  LMSA  regulation  include: 

(1)  Application  contents  (§886.105). 

(2)  Requirements  for  HUD  approval  of 
applications  (§  886.107), 

(3)  Owner  responsibilities  under  the 
program  (§886.119),  and 

(4)  Rules  governing  Federal 
preferences  in  the  selection  of  tenants 
(§886.132). 

The  purpose  of  the  competition  was 
to  reduce  claims  on  the  Department's 
insurance  fund  by  aiding  those  FHA- 
insured  or  Secretar>'-held  projects  with 
presently  or  potentially  serious  financial 
difficulties. 

The  1993  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  December 
29,  1992  (57  FR  62130).  Applications 
were  scored  and  selected  for  funding  on 
the  basis  of  selection  criteria  contained 
in  that  notice.  A  total  of  $181,493,760 
was  awarded  to  224  projects. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
names,  addresses,  and  the  amount  of 
those  awards  are  set  forth  at  the  end  of 
this  notice. 

Dated:  April  1.  1994. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
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Awards  for  the  Section  8  Assistance  Under  the  Loan  Management  Set-Aside  (LMSA)  Program  for  Fiscal 

Year  1993 


FHA  No. 


Region  1 : 

023-^4087 

023-44133 
023-44159 

023-55067 

023-55165 
017-44013 
017-44026 
017-44117 
017-44180 
024-44010 
016-44050 
016-44057 
016-44059 
016-44068 
016-44086 

Regtcn  2: 

014-35068 

035-44802 

Region  3: 

052-44017 

052-44019 

052-44071 

052-44081 

052-44137 
052-44145 

052-44156 

045-44008 
034-44027 
034-44105 
034-44805 
034-55004 
034-SH01 1 


Project's  name,  city  and  state 


Spring  Meadow  Apts,  Spring- 
field, MA. 

Richards  Apts,  Webster,  MA  

Bradford  Arms,  PittsfieW,  MA  .... 

Meadowbfook  Village,  Fitch- 
burg,  MA. 

Danube  Apartments,  Dor- 
chester, MA. 

Ten  Marshall  House,  Hartford, 
CT. 

Branford  Manor,  Groton  Town, 
CT. 

Washington  Hts  Apts,  Bridge- 
port, CT. 

Sana  aka  Sand  Apts,  Hartford, 
CT. 

Rutland  Manor,  Dover,  NH 


Owner's  name  and  address 


Mount  Vernon 

Woonsocket,  Rl. 
Park  Plaza,  Johnston,  Rl 


AptB., 


Charles  Place,  Johnston,  Rl  ...... 

CatfTedral  Square  I  A,  Provi- 
dence, Rl. 

Broadway  Plaza  Apart,  Provi- 
dence, Rl. 

Princeton  Court  Apts,  Amherst 

Town,  NY. 
Acacia-Lumberton    Man,    Lurv 

berton  Twp.,  NJ. 

Bay  Ridge  Gardens,  Annapolis, 

MD. 
Meadowood  TH   I,   Edgewood, 

MD. 

Clay  Courts,  Baltimore,  MD  ....... 


Meadowood  TH  II,  Edgewood, 
MD. 

Abbott  House,  Columbia,  MD  .... 

Meadowood  TH  III,  Edgewood, 
MD. 

Chapel  NDP.  Baltimore.  MD 


Berkeley  Gardens,  Martinsburg, 

WV. 
EastskJe  Apartments.  Nanficoke. 

PA. 
College  Park  Apts..  Carlisle.  PA 

Willow  Ten-ace,  Lebanon,  PA  _.. 

Marshall  Square,   Philadelphia. 

PA. 
Casa    Enrico    Fermi,    Philadtl- 

phia,  PA. 


Spring  Meadow  LP,  C/0  JBG  Properties,  Inc.,  1250  ConnectkUit 

Avenue,  NW,  Washington,  DC  20036. 

Rrchards  Apts,  52  Hartley  St.,  Webster,  MA  01570 

Bradford  Arms  Associates,  C/0  Berkshire  Housing  Servk»s,  74 

North  Street,  Pittsfiekj,  MA  01201. 
Meadowtxook  Village  Associates,  10  Forbes  Road,  Braintree. 

MA  02184-2696. 
Danub»e  Associates,  C/O  Abrams  Management  Company,  621 

Columbus  Avenue.  Boston.  MA  021 18. 
Ten  Marshall  House  Associates.  10  Marshall  St.,  Hartford,  CT 

06105. 
Branford  Manor  Associates,  645  Madison  Ave,  New  York,  NY 

10022. 
1st  Baptist  Hsg  of  Brgprt,  Inc.,  115  Washington  Ave,  BrkJgeport, 

CT  06604. 
South   Arsenal   NeighbortKl   Assoc,  C/0   Security   Properties, 

Westlake  C,  1601  Fifth  Ave,  Suite  1990,  Seattle,  WA  98101. 
Rutland   Manor   Associates,   Rutland   Manor  Associates,   542 

Central  Avenue,  Dover.  NH  03820. 
L.W.  Associates,  Four  Cathedral  Square,  Suite  1G,  Providence 

Rl  02903. 
Johnston  Equities  Associates,  P.O.  Box  6684,  Providence  St,  Rl 

02940. 
Charles  Place  Associates,  460  Charles  Street,  Providence,  Rl 

02904. 
Cathedral  Square  Associates,  4  Cathedral  Square,  ProvkJence, 

Rl  02903. 
Broadway  Plaza,  Associates,  402  Pontiac  Ave,  Cranston,  Rl 

02910. 

Princeton  Housing  Associates,  One  Towne  Centre,  Amherst,  NY 
14228. 

Acacia-Lumberton  Manor,  Inc.,  902  Jacksonville  Road,  Bur- 
lington, NJ  08016. 

Angelo  F.  Munafo  L.P.,  108  W.  Timonium  Road,  Suite  201, 

TirTK)nium,  MD  21093. 
Meadov«xxJ    Associates    Ltd,    National    Housing    Partnership, 

11410  Isaac  Newton  Sq.  North,  #200,  Reston,  VA  22090- 

5012. 
Clay  Courts  Associates  Ltd  Ptr,  National  Housing  Partnership, 

11410  Isaac  Newrton  Sq.  North,  #200,  Reston,  VA  22090- 

5012. 
Meadowood  II  Associates  L.P.,  National  Housing  Partnership, 

11410  Isaac  Newton  Sq.  North.  #200,  Reston,  VA  22090- 

5012. 
Columbia  Cedar  Ltd  Partnership,  10015  Old  Columbia  Rd,  Suite 

K145,  Columbia,  MD  21046. 
Meadowood  III  Associates,  L.P.,  National  Housing  Partnership, 

11410  Isaac  Newton  Sq.  North,  #200,  Reston.  VA  22090- 

5012. 
Chapel  NDP  Limited  Partnership,  National  Housing  Partnership, 

11410  Isaac  Newton  Sq.  North,  #200.  Reston.  VA  22090- 

5012. 

Berkeley  Gardens  Limited  Ptnsp.  12250  Rockville  Pike.  Suite 

200,  Rockville.  MD  20852. 
Nantkx)ke  UAW  Housing  Co..  16  Commerce  Drive.  Cranford,  NJ 

07016. 
College  Park  Apts.  Ltd..  National  Housing  Partnership.  11410 

Isaac  Newton  Sq.  North,  #200.  Reston.  VA  22090-6012. 
Community  Homes  of  Lebanon.  800  Wiltow  Street,  Lebanon,  PA 

17042. 
Phila.  Hsg.  Development  Corp..  1234  Market  Street.  10th  Fkxx. 

Phila..  PA  19107. 
Casa  Enrk»  Fermi.  Inc..  1300  Lombard  Street,  Philadelphia.  PA 

19147. 


LMSA 

units 
funded 


116 

16 
23 

35 

4 

21 

67 

16 

15 

15 

12 

18 

68 

5 

14 


55 


Budget 
autfiority 


53.706,800 

530,520 
416,340 

950,100 

182,940 

464.940 

1,862,280 
373,500 
638,100 
416,340 
286,380 
457,560 

1,502,640 
107,400 
444,360 


143 

3,786,300 

86 

1.473,240 

52 

1.190,040 

31 

730,980 

23 

984,180 

42 

1.295,040 

30 

799,680 

136 

3,828,540 

2,355.000 


9 

189.900 

15 

349,920 

117 

2.892,120 

5 

77,100 

11 

389,100 

118 

2.326,200 

JMI 
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Awards  for  the  Section  8  Assistance  Under  the  Loan  Management  Set-Aside  (LMSA)  Program  for  Fiscal 

Year  1993-rContinued 


FHA  No. 


033-35157 

033-35199 

033-44002 

033-44006 

033-44007 

033-44023 

033-44030 

033-44036 

033-44063 

033-44079 

033-44082 

033-44142 

033-55002 

033-55007 

051-44112 

051-44154 

000-35177 

000-44098 

000-44147 

000-44148 

000-44179 

000-55010 

000-55013 

000-SH015 

Region  4: 

061-35281 

061-44005 

061-44056 
061-44091 

061-44097 

061-44124 

061-44197 

061^4207 

061^4244 
061-44245 


Project's  name,  city  and  state 


Belnrront         Heights         Apts., 

Stonycreek  TWP.  PA. 
Leo    Meyer    Manor,     McKees 

Rocks,  PA. 
Penn  Circle  Towers,  Pittsburgh, 

PA. 
Logan  Hills  Apts.,  Altoona,  PA 

East  Mall  Apts..  Pittsburgh,  PA  . 

Evergreen  Manor  II,  Altoona,  PA 

Evergreen    Manors    I,    Altoona, 

PA. 
Thomas  Campbell  Apts.,  South 

Strabane  Twp,  PA. 
Sunnyslope  Apts.,  Chester  Hill, 

PA. 
Shenango  Park  Apts.,  Sharon, 

PA. 
Linden  Grove,   East  Pittsburgh, 

PA. 
Leechburg  Gardens,  Penn  Hills, 

PA. 
East  Hills  Park  Apts.,  Pittsburgh, 

PA. 
East     Liberty     Gardens,     Pitts- 
burgh, PA. 
Fair  Oaks,  Henrico  County,  VA  . 

Churchland  North,   Portsmouth, 

VA. 
Stanton  Wellington,  Washington, 

DC. 
Gibson  Plaza.  Washington,  DC  . 

Loudoun  House,  Leesburgh,  VA 

Immaculate  Conception,  Wash- 
ington, DC. 
Glenn  Arms,  Washington,  DC 

Ridgecrest  Heights,  -Washing- 
ton, DC. 

Parkside  Terrace,  Washington, 
DC. 

Takoma  Towers,  Takoma  Park. 
MD. 

Wiloaks    Apartments,    Gwinnett 

County.  GA. 
Fairburn   &   Gordon   I,   Atlanta, 

GA. 

Brownlee  Court,  Atlanta,  GA  .... 
Carriage  House  Atlan,  Atlanta 

GA. 
Tall  Pines,  La  Grange,  GA  .... 


Owner's  name  and  address 


Northgate    Village,    Columbus 

GA. 
Blakewood  Apartments 

Statesboro,  GA. 
Clairmont  Oaks,  Decatur,  GA  ... 

Madison  Apts,  Savannah,  GA  .. 
Paradise  Carrollton.  Carrollton 
GA. 


Belmont  Heights  Associates,  Paul  T.  Cain,  General  Partner, 
1558  Hastings  Mill  Road,  Pittsburgh,  PA  15241. 

Leo  Meyer  Manor,  Inc.,  1015  Church  Avenue,  McKees  Rocks 
PA  15136. 

Penn  Circle  Tower  Development,  3038-C  North  Federal  High- 
way, Ft.  Lauderdale,  FL  33306. 

Logan  Hills  Associates,  3038-C  North  Federal  Highway,  Ft  Lau- 
derdale, FL  33306. 

East  Mall  Associates,  3038-C  North  Federal  Highway,  Ft  Lau- 
derdale, FL  33306. 

Altoona  Evergm.  Manors,  Inc.  II,  Improved  Dwellings  for  Al- 
toona, Inc.,  P.O.  Box  592.  Altoona,  PA  16603. 

Altoona  Evergreen  Manors,  Inc.,  Improved  Dwellings  for  Altoona, 
Inc.,  P.O.  Box  592,  Altoona,  PA  16603. 

Thomas  Campbell  Apts.,  Inc.,  850  Beech  Street,  Washington 
PA  15301. 

Phihpsburg  DAW  Housing  Company,  3555  Washington  Road, 
Pittsburgh,  PA  15317. 

Shenango  Park  Associates,  4415  Fifth  Avenue.  Pittstxjrgh.  PA 
15213. 

Linden  Grove  Associates  Ltd..  Real  Property  Services  Corp., 
1935  Camino  Vida  RoWe.  Carlsbad,  CA  92008. 

Leechburg  Gardens  Associates,  753  Allegheny  River  Blvd 
Verona,  PA  15147. 

East  Hills  Park  Apartments,  901  Elizabeth  Street,  Pittsburgh,  PA 
15221. 

East  Litierty  Housing,  Inc.,  220  Lanmar  Avenue,  Pittsburgh,  PA 
15206. 

Airport  Dnve  Associates,  Virginia  Management  Group,  GP,  168 
Business  ParV  Dnve,  VA  Beach,  VA  23501. 

APCO  No  16,  Ltd.,  Mr.  Phil  Hightower.  959  Quail  Run  Quay  VA 
Beach.  VA  23452. 

Stanton  Wellington  Assoc.,  Ltd.,  C/0  Castle  Management.  2549 
Evans  Road,  SE.,  Washington,  DC  20020. 

1st  Rising  Mt  Zion  Baptist  Church.  606  N  Street,  NW..  Washing- 
ton, DC  20001. 

Loudoun  House  Ltd  Ptnrshp,  C/0  NCHP.  1225  Eye  Street  NW  , 
Washington,  DC  20005. 

Immaculate  Conception  Assoc.  C/0  Greentree  Associates,  1201 
Seven  Locks  Road,  Ste  310,  Rockville,  MD  20854. 

Security  Management  Co.,  437  West  Diamond  A.enue.  Suite 
103,  Gaithersburg,  MD  20877. 

Pollin  Memorial  Assoc.,  Ltd  PT.  881  Alma  Real  Dnve,  Suite  205 
Pacific  Pali.  CA  90272. 

Parkside  Terrace  Co.,  Ltd.,  C/O  Polinger  Company,  5530  Wis- 
consin Avenue,  Chevy  Chase,  MD  20815. 

Montgomery  County  Revenue  Auth.  21 1  Monroe  Street.  Rock- 
ville. MD  20850. 

Gwinnett  Gardens,  Ltd.,  John  Luciani  &  Bernard  Rodm.  One  Ex- 
ecutive Dfive,  Fort  Lee,  NJ  07024. 

Fairtxjrn  &  Gordon  Associates,  National  Housing  Partnership, 
11410  Isaac  Newton  Sq,  North,  #200,  Reston.  \/A  22090- 
5012. 

Susan  C.  Lachin,  40  Marietta  Street,  Atlanta,  GA  30303  

Max  A.  Thurston,  Gen  Partner,  Carriage  House  of  Atlanta,  Ltd., 
P.O.  Box  40177,  Indianapolis.  IN  46240. 

Tall  Pines  Associates.  Mr.  Lary  Chkoreff.  General  Partner,  5505 
Interstate  North  Pkwy.,  NW.,  Atlanta,  GA  30328. 

Northgate  Village  Ltd.,  National  Housing  Partnership,  11410 
Isaac  Newton  Sq,  North,  #200,  Reston,  VA  22090-5012. 

Insignia  Management  Corp.,  One  Shelter  Place,  Greenville,  SC 
29601. 

Clairnrxjnt  Oaks,  Inc.,  Ms.  Jane  Hoover,  President  &  CEO,  441 
Clairmont  Avenue,  Decatur,  GA  30030. 

BFTG  Madison  South,  Inc..  101  Arch  Street.  Boston,  MA  02110 

Paradise  Carrollton  Apts,  Russell  Property  Management  Com- 
pany, 504  Fair  Street,  SW.,  Atlanta,  GA  30313. 


LMSA 

units 

funded 


9 
44 
15 
27 
26 

7 
10 
10 
24 
13 

6 
15 
24 
55 
40 
80 
122 
36 
41 
57 
45 
79 
100 
56 

16 
23 

16 
33 

15 

13 

6 

18 

11 
8 


Budget 
autfionty 


185,220 

1.524.000 

429.900 

476.160 

684,120 

130,380 

179,760 

154,980 

575,640 

279,660 

127,080 

443,460 

650,760 

1,451,580 

999,000 

1 ,830.300 

4,891,800 

1 ,049,040 

1 ,263,960 

2,072,400 

1 ,848,060 

2,855,340 

3,631 ,020 

1 ,242.240 

507,840 
570,960 

363,720 
688,200 

346,800 

242,820 

116,160 

384.120 

247,440 
163,440 
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Year  1993— Continued 


FHANo. 


061-44801 

061-55016 

061-55024 

061-55030 
061-55058 

061-92004 

062-35329 

062-35337 

062-44068 

062-44081 

054-35265 

054-35323 

054-44029 
054-44063 

054-44107 
054^4127 
053-44158 

053-44191 

053-44202 

053-44208 

053^W237 

063-44257 

055^4004 

063-44005 

063-44006 

063-44018 

063-44024 

063-44037 

06:M4041 

066-35140 

066-44022 

066-44040 

066-44057 

067^4036 

067^4062 

067-44145 


Project's  name,  city  and  state 

Philips  Prsbytn  Twr,  Atlanta,  GA 

Allen  Tempte  II,  Attanta,  GA 

Allen  Tempte  III,  Atlanta,  GA 

Hollywood  West,  Atlanta,  GA  .... 
Martin  Manor,  Atlanta,  GA 

Personality  TH,  Smyrna,  GA  

Hickory  Hills  Apts.,  Birmingham, 

AL 
Monroe    Avenue,    Birmingham, 

AL. 
Courtview  Towers,  Florence,  AL 

Forrester  Garden,   Tuscaloosa, 

AL. 
Filbin  Creek,  North  Charleston. 

SC. 
Steeplechase,  Aiken,  SC 

Dillon  Gardens.  Dillon,  SC 

Walhalla  Gardens   I,   Walhalla. 

SC. 
Landau  Apartments,  Clinton,  SC 

Laurens  Glen,  Laurens.  SC 

Hilltop  Apartments,  Hickory.  NC 

Valley  Arms,  Statesville.  NC 

Holly  Oak  ParV,  Sheltsy.  NC  

Ramt)lewood  Apts,  Shelby.  NC  . 

Greenhaven,  Charlotte.  NC  

Newgate  Gardens   Aprts,   High 

Point,  NC. 
Westwick  Apts.  I,  Jackson,  MS  . 

HoVizon  House  Apts,  Gaines- 
ville, FL. 

Sunset  Apaiments,  Gainesville. 
FL. 

Glen  Springs  Manor,  Gaines- 
ville. FL. 

Village  Green.  Gainesville,  FL  ... 

Forest  Green,  Gainesville,  FL  ... 

Sutton  Place.  Ocala,  FL  

Boardwalk  Apts,  Fort  Myers.  FL 
ToAn  Park  Plaza  S.,  Miami,  FL  . 

Car,te't)ur/  House  Apt,  Lauder- 
dale Lakes,  FL. 

Royal  Manor  Apts,  Fort  Myers, 
FL. 

Jackson  Heights  Est,  Tampa, 
FL 

Arlington  Apts,  Cocoa,  FL  

Episcopal  Catholk:,  Winter 
Haven,  FL. 


Owner's  name  and  address 


Ptvlips  Presbyterian  Tower,  Mr.  Charles  F.  Kreischer,  Ex?  Dir., 
218  E.  Tnnity  Place,  Decatur.  GA  30030. 

Alten  Temple  Development,  Inc.,  1625  Simpson  Road,  NW.,  At- 
lanta. GA  30314. 

Allen  Temple  Devekjpment  Inc..  1625  Simpson  Road,  NW.,  At- 
lanta, GA  30314. 

H.J.  Russell.  504  Fair  Street,  SW.,  Atlanta.  GA  30313  

Martin  Manor  Apartments.  Ltd..  Russell  Property  Management 
Company.  504  Fair  Street,  SW.,  Atlanta,  GA  30313. 

2030  Spacecoast  Parkway.  Inc.,  C/0  Gateway  Management 
Company,  3190  NE  Expressway  Access  Rd  S/400,  Atlanta, 
GA  30341. 

Hickory  Hills,  Ltd.,  770 f  Forsyth  Blvd.,  suite  900.  St.  LouiS,  MO 
63105-1813. 

Moofoe  Assoc.  Ltd.,  5350  Poplar  Avenue,  Suite  400,  Memphis, 
TN38119. 

Courtview  Towers,  Ltd.,  835  Lowcountry  Blvd.,  P.O.  Box  1699, 
Mt.  Pleasant,  SC  29465. 

Fon^ester  Gardens,  Ltd.,  1231  Greenway  Drive,  suite  1000,  Ir- 
ving, TX  75038. 

George  E.  Campsen,  Jr.,  C/O  Darby  Development  Co..  Inc.. 
4142  Dorchester  Road,  Charteston,  SC  29405. 

Security  Pacific  Inc.,  2225  4th  Avenue,  suite  200,  Seattle,  WA 
98121. 

Todd  Walter,  3830  Forest  Drive,  suite  206,  Columbia.  SC  29204 

Walhalla  Gardens.  LP,  P.O.  Box  1089,  Greenville,  SC  29602  

Amreal  Corp.  P.O.  Box  1089,  Greenville,  SC  29206  

Laurens  Glen  LP,  P.O.  Box  779.  Macon.  SC  31202-0779  

Hilltop  Limited  Partnership.  National  Housing  Partnership,  11410 
Isaac  Newton  Sq.  North.  #200,  Reston.  VA  22090. 

Valley  Arms,  Ltd.,  200  West  Capitol,  suite  1200,  Little  Rock,  AR 
72201. 

Harbeil  I.  Ltd..  National  Housing  Partnership,  11410  Isaac  New- 
ton Sq  North.  #200,  Reston,  VA  22090-5012. 

New  Ramblewood,  Ltd..  C/O  Boston  Financial  Prop  Mgmt.  101 
Arch  Street,  Boston,  MA  021 10-1 106. 

Greenhaven  Townhouses,  ALP,  5350  Poplar,  suite  400,  Mem- 
phis. TN  38119. 

Newgate  Limited  Partnership,  C/O  Westminster  Company,  G.P.. 
P.O.  Box  26560.  Greensboro.  NC  27415-6560. 

Westwick  II,  Ltd.,  4895  OW  Towne  Parkway,  #102,  Marietta,  GA 
30068.  . 

Ellen  Kirkpatrick,  P.O.  Drawer  K.  Gainesville.  FL~32602  

Ellen  Kirkpatnck,  P.O.  Drawer  K,  Gainesville,  FL  32602 

Bates  Readies.  12  West  Franklin  Street.  Ouincy,  FL  32351   


JMI 


Village  Green  Ltd.  National  Housing  Partnership,  11410  Isaac 

Newton  Sq  North.  #200.  Reston,  VA  22090-5012. 
Forest  Green  Ltd,  National  Housing  Partnership,  11410  Isaac 

Newton  Sq,  North,  #200,  Reston.  VA  22090-5012. 
Hickory  Ridge  Assoc.  Ltd,  National  Housing  Partnership,  11410 

Isaac  Newton  Sq,  North.  #200,  Reston.  VA  22090-5012. 
Tarpon  Bay  Properties,  1177  Third  Street  South,  suite  201 B, 

Naples,  FL  33940. 
Town  Park  Plaza  South,  Inc.,  1780  NW  5th  Avenue,  Apartment 

B.  Miami.  FL  33136. 
Cantertxiry  House  Apt.  Ltd,  2951  28th  Street,  suite  2040,  Santa 

Monica,  CA  90405. 
Royal  Manor  Ltd,  314  Lakeside  Road,  Syracuse.  NY  13209  

Jackson  Heights  Associates.  1935  Cammo  Vida  Roble.  Carts- 
bad.  CA  92008. 

CME  Ctxjfch  Arlington  Apts.  1301  Jackson  Street.  Cocoa,  FL 
32922. 

Episcopal  Catholic  Apts.,  Inc,  500  Avenue  L,  NW,  Winter  Haven. 
FL  33881 . 


LMSA 

units 

funded 


59 

10 

17 

10 
6 

27 


Budget 
authority 


1,102,680 

203.400 

319,260 

225,840 
150.480 

669,600 


25 

574,500 

25 

715,500 

25 

517.500 

24 

498.120 

22 

604,560 

19 

566,400 

8 

7 

131,700 
147.780 

60 
14 
24 

1.110,720 
238,440 
634,920 

29 

627.180 

7 

155,220 

14 

273.180 

8 

201,840 

29 

658,800 

10 

288,840 

28 

922,320 

25 

781,260 

7 

227.640 

10 

250,440 

7 

194,700 

6 

177.540 

30 

901,200 

27 

644.700 

8 

275.160 

18 

367,740 

18 

440,100 

40 

856,800 

54 

836,400 
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UNDER  THE  LOAN  MANAGEMENT  SET-ASIDE  (LMSA)  PROGRAM  FOR  FISCAL 

Year  199S— Continued 


FHA  No. 


067-55025 

067-SHG42 

087-44044 

083-35272 

083-35419 
083-44097 
083-44106 

083-44805 
031-44029 

081-55002 

Region  5: 

071-35594 

071-44026 

071-44101 

071-55108 

071-55185 

046-35254 

042-44067 

042-44071 
042^4085 

042-44108 

043-44010 

043-14035 

043-^4060 

043-44065 

043-44074 

044-35478 

044-44350 

073-35162 

073-35164 

073-35220 

073-44217 

073-14287 

073-44301 
073-44395 

073-55108 
075-44053 

075-t4060 


Project's  name,  city  and  state 


Tampa  Park  Apts-)l,  Tampa,  PL 

College  Arms  Towers,  DeLand, 

PL 
Townview  Terrace  II,  KnoxviUe, 

TN. 
Cypress  Point,  Owensboro,  KY  . 

Park  Regency,  Owenstx>ro,  KY  . 
Minnich  Avenue,  Paducah,  KY  .. 
Hickory    Hill    Manor,    FranMort, 

KY. 
Baptist  Towers,  Louisville,  KY  ... 
Ridgecrest  Apts.,  Merrphis,  TN  . 

Watkins  Manor  Apts.,  Memphis, 
TN. 

46th  Vincennes  Apts,  Chicago 

IL. 
Whispenng  Oaks.  II.  Waukegan, 

IL 
Bradford  Court  Apts,  Addison,  IL 

Noble  Square  Coop,  Chicago,  IL 

Whispenng  Oaks  I,  Waukegan. 

IL 
Beechwood  Villa.  Cincinnab,  OH 

Valley  View  Apts..  Wooster,  OH 

Covenant  House.  Toledo,  OH  ... 
College  Village,  Otierlin,  OH  


Owner's  name  and  address 


Shamrock     Place,     Painesville. 

OH. 
Jaycee   Arms   Apt.,    Columbus, 

OH. 
Maplevtew  Terrace  I,  Columbus, 

OH. 
Amt)erly  Square  Columbus,  OH 

Crossroads     Apts.,     Columbus, 

OH. 
Mapleview    Terrace    II,    Zanes- 

ville,  OH. 
Turtle  Creek,  Pontiac,  Ml 

River  Towers,  Detroit,  Ml 

BrianAWOd  Village,  Elkhart,  IN  .... 

Village  I,  Mishawaka,  IN 

Village  II,  Mishawaka.  IN  


Foxhill  Apartments,  Indianapolis, 

IN. 
Covert  Village  Evansville,  IN  

Arrowhead  Estates  I,  Peru,  IN  ... 
Capn  Meadows  I,  Bluttton,  IN  ... 

Brunswick  ViBage,  Gary,  IN 

Evergreen  Square  I,  Milwaukee, 
Wl. 

Evergreen  Square  II,  Milwau- 
kee. Wl. 


Tampa  Park  Apts.,  Inc.,  1417  Tampa  Park  Plaza,  Tampa   FL 

33605. 
College  Arms  Towers,  Inc.  101  N.  Amelia  Ave.  Defend    FL 

32724. 
Townview  Terrace  II  Ltd.,  1600  Rivervtew  Tower,  900  South  Gay 

Street,  Knoxville,  TN  37902-1810. 
PTM  Devetopmert.  llOl  Burlew  Blvd..  BkJa.  3,  0»»ensboro  KY 

42303. 
Park  Regency  Apts..  P.O.  Box  2150.  Owefwboro,  KY  42302  . 
Rental  Housing  Inc.,  P.O.  Box  7744,  Paducah,  KY  42002-7744 
Hckory  Hill  Manor  Ltd.,  1755  E.  M.  L.  King  Blvd.,  Los  Angeles 

CA  90058.  ■»  .  •»=     . 

Baptist  Towers  Inc.,  1014  S.  Second  SL,  Louisville,  KY  40203  ... 

Associated  Investor  of  Memphis,  5100  Sanderlin  St  1600  Mem- 
phis. TN  38117. 

Watkins  Properties.  Ltd,  2951  28th  Street,  suite  2040  Santa 
Monca,  CA  90405. 

46th  Vincennes  Limited  Ptnrshp,  1  E.  Wacker,  suite  2030  Chi- 
cago, I L  60601. 

Whispering  Oaks  Phase  II  Lmt,  2951  28th  Street  suite  2040 
Santa  Monica,  IL  90405. 

Switton  Commons  Associates,  C/O  Sadoff  Iron  &  Metal  PO 
Box  1 135,  Fond  Du  Lac,  Wl  54935. 

Noble  Square  Cooperative,  1165,  N.  Milwaukee  Ave  Chicaoo  IL 
60622. 

Whispenng  Oaks  Phase  1  Lmt,  Pt,  2951  28th  Street  suite  2040 
Santa  Monica,  CA  90405. 

Beechwood  Villa  Partnership,  1225  Dublin  Road,  Dublin  OH 
43215-1024. 

Valley  View  Associates,  300  Washington  Ave.,  suite  102  Lorain 
OH  44052. 

Covenant  House,  Inc.,  702  N.  Ene  Street,  Toledo,  OH  43604 

College  Village  Associates.  300  Washington  Ave.  suite  102  Lo- 
rain, OH  44052. 

Shamrock  Place  Ltd.,  C/O  A  EC  Mngt  Co.,  600  Beta  Drive  Cleve- 
land, OH  44143. 

North  Cols,  Jaycee  Hsg  Bd.  Inc..  North  Cols.  Jaycee  Hsg  Bd 
Inc..  5905  Beechcroft  Rd.,  Columbus,  OH  43209. 

Mapleview  Terrace  I,  Mapleview  Terrace  I.  400  South  Fifth 
SUeet,  Suite  400,  Columbus,  OH  43215. 

Amberty  Square  Apartments,  Amberly  Square  Apartments.  2730 
Brar<Jy  Dnve,  Columbus,  OH  43232. 

Tuskegee  Alumni,  Hsg.  <dn.  Inc.,  C/O  Arnokj  White,  Esq.,  844 
South  Front  Street,  Columbus,  OH  43206. 

Mapleview  Terrace  II.  Mapleview  Terrace  II,  400  South  Fifth  St 
suite  400,  ColumtxiS,  OH  43215. 

Paul  H.  Pfleger,  General  Partner,  WeltonPerry  Lmtd.  1601  5th 
Ave  S1900,  Seattle,  WA  98101. 

River  Towers,  32605  W.  12  Mile  Rd  »350.  Farmington  Hills  Ml 
48334. 

Brianwood  Village  Apartments,  C/O  Gene  B.  Ghck  Co    P  O  Box 

40177,  Indianapolis,  IN  46240. 
Village  I  Apartments,  C/O  Gene  B.  Glick  Co..  P.O.  Box  40177. 

Indianapolis,  IN  46240. 
Village  II  Apartments.  C/O  Gene  B.  Glick  Co.,  P.O.  Box  40177 

Indianapolis,  IN  46240. 
Foxhill  Manor  Apartments.  2339  Foxhill  Court.  Indianapolis    IN 

46218.  ' 

Coven  Village  Apts  Partnership.  P.O.  Box  19409,  Indranaoolis 

IN  46219.  ^^  ' 

Roy  L  Prock,  8355  RockviUe  Road,  Indianapolis.  IN  46234  

Capri  Meadows  Associates,  C/O  Gene  B.  Glick  Co    P  O   Box 

40177,  Indianapoiis,  IN  46240. 
Edward  Gray  Corp..  One  Graycor  Dnve,  Homewood.  IL  60430  ... 
Evergreen  Square  Phase  I.  1 123  N.  Astor  Street,  Milwaukee.  Wl 

53202. 
Evergreen  Square  Phase  II,  1123  N.  Astor  Street,  Milwaukee, 

Wl  53202. 


LMSA 

units 

funded 


34 
56 

37 

14 

41 
9 

14 

35 
22 

27 

11 

73 

36 

60 

83 

14 

15 

31 
6 

7 

123 

39 

47 

16 

34 

30 

100 

30 

30 

30 

10 

34 

14 
18 

30 
52 

48 


Budget 
authority 


590,040 

922.560 

848.760 

344300 

951,240 
157,920 
277,680 

489,780 
465,060 

413,100 

466,500 

2,025.060 

1.137.660 

1.461,600 

2,409.480 

393,960 

330,120 

555.540 
114.960 

150.600 

2.450,160 

738.360 

1.065.060 

424,320 

625.500 

1.165200 

2.710,800 

780.480 

781.800 

781,800 

243.300 

725,160 

291 .960 
379,020 

746.820 
764.400 

705.600 
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Awards  for  the  Section  8  Assistance  Under  the  Loan  Management  Set-Aside  (LMSA)  Program  for  Fiscal 

Year  1 993— Continued 


FHA  No. 


Project's  name,  city  and  state 

Evergreen  Square  III,  Milwau- 
kee, Wl. 

Northport  Apartments,  Madison, 
Wl. 

Teutonia  Apartments,  Milwau- 
kee, Wl. 

Packer  Apartments,  Madison, 
Wl. 

Concord  Square,  St.  Paul,  MN  .. 

Skyline  Towers,  St.  Paul,  MN  .... 

Torre  De  San  Miguel,  St.  Paul, 

MN. 
Vista  Village,  St.  Paul,  MN  

Central  Towers,  St.  Paul,  MN  .... 

Pleasant  Village,  Dallas,  TX  

Grove  Village,  Dallas,  TX  

Meadow  Village  Apts,  Temple, 

TX. 
Waldemar,  Apts.,  Haltom  City, 

TX. 
Cleburn  Plaza.  Cleburne,  TX 

Park  Village,  Big  Spring,  TX  

Villa  Del  Norte  Apts.  Lubbock, 

TX. 
Timberidge,  Lufkin,  TX  

Bray's  Village.  Houston,  TX 

Coolwood  Oaks,  Houston,  TX  ... 
Parker  Square,  Houston,  TX  

Cedarwood  Huntsvllle,  TX  

Aristocrat,  Houston,  TX  

Vista  Baywood.  La  Porte,  TX  .... 

Southwest     Apartments      Little 

Rock,  AR. 
Willow  Bend  I.  Jacksonville.  AR 

Willow  Bend  II.  Jacksonville.  AR 

Grandview  Apartments.  Fayette- 

ville,  AR. 
Southndge  Apts.,  Austin.  TX  

Walnut  Manor  Apts.,  San  Anto- 
nio, TX. 

Timtsers  Apartments,  West  Mon- 
roe, LA. 

Norttiwood  II,  Shreveport,  LA  .... 

Plaza  Hills  East,  Tulsa,  OK  

Riverview  Village,  Tulsa,  OK  

Beard  Estates,  Wilburton,  OK  ... 

Brookwood  Apartments, 

Owasso,  OK. 


Owner's  name  and  address 


LMSA 

units 

funded 


Budget 
auttx)rity 


07&-44061 

075-55003 

075-55004 

075-55005 

092-3521 1 

092^4007 

092^4036 

092-44102 

092-SH108 

Region  6: 

112-55022 

112-55066 

112-44116 

113-44010 

113^W063 

133-44033 

133-55006 

114-35163 

114-35201 

114-35275 
114-44024 

114-44026 

114-44031 

114-44073 

082^W020 

082-W026 

082-44027 

082-44061 

115-^4017 

115-44169 

059-44007 

059^4021 

118-44005 
118-^W025 
118-44075 

118-44102 


Evergreen  Square  Phase  III,  1123  N.  Astor  Street,  Milwaukee. 
Wl  53202. 

Northport  Apartment  Corp.,  1714  Northport  Dnve,  #5,  Madison 
Wl  53714. 

6800  Teutonia  Corporation,  3730  W.  Greentree  Road,  Milwau- 
kee, Wl  53209. 

Packer  Apartment  Corporation,  1714  Northport  Drive,  #5,  Madi- 
son, Wl  53704. 

Bluff  Estates  II  Ltd  Partnersh,  214  East  Armour  Boulevard,  suite 
102,  Kansas  City,  MO  641 1 1 . 

Skyline  Towers  Company,  5151  Edina  Industrial  Blvd.,  suite  600, 
Edina,  MN  55439-3023. 

Torre  De  San  Miguel  Homes  Ltd,  328  West  Kellogg  Boulevard, 
St.  Paul,  MN  55102. 

Rio  Vista  Non-Profit  Hsg,  Inc.  328  West  Kellogg  Boulevard,  St. 
Paul,  MN  55102. 

Central  Towers,  Inc.,  20  East  Exchange  Street,  St.  Paul,  MN 
55101. 

Pleasant  Village  Apts.  Ltd.,  1412  Mam  Street,  suite  2100,  Dallas, 

TX  75202. 
Grove  Village  Apartments.  Ltd.,  1412  Main  Street,  suite  2100, 

Dallas,  TX  75202. 
Meadow  Village,  Ltd.,  3038  N.  Federal  Hwy..  Fort  Lauderdale. 

FL  33306-1487. 
WakJemar  Apartments,  Ltd.  2509  Minnis  Dnve,  Fort  Worth,  TX 

76117. 
Ciebum  Plaza  Apartments  Ltd,  2320  Highland  Avenue  suite  175, 

Birmingham,  AL  35205. 
Big  Spring  Park  Village  Apt,  Ltd,  1601  5th  Ave.,  suite  1900,  Se- 
attle, WA  98101. 
Valla  Del  Norte  II  Assoc.,  1601  Fifth  Ave.,  suite  1900,  Seattle. 

WA  98101. 
Timberidge  Associates,  Ltd.,  Timberidge  Apartments,  2650  N. 

Military  Trail,  Ste.  350,  Boca  Raton,  FL  33431. 
Bray's  Village  Assoc.  Ltd.,  R-T  Management  Company,  Inc., 

247  Maple  Street,  Box  2017,  Attleboro,  MA  02703. 
Hert)ert  J.  Zieben,  3200  Wilcrest,  suite  380,  Houston,  TX  77042 
Southward    Ltd.    Partnership,    National    Housing    Partnership. 

11410  Isaac  Nevirton  Sq  North,  #200,  Reston,  VA  22090-5012. 
Cedarwood  Associates,  Ltd.,  Cedarwood  Associates,  Ltd.,  2650 

N.  Military  Trail,  Ste.  350,  Boca  Raton,  FL  33431. 
Houston  Aristoaat  Apt.,  Ltd.,  Houston  Anstocrat  Apartments, 

Ltd..  11410  Isaac  NeMon  Square  North,  Reston,  VA  22090- 

50',2. 
Vista  Baywood   Housing,   Ltd.,  Vista  Baywood  Housing.  Ltd.. 

1775  Wood3t&ad  Court.  Ste.  218,  Houston,  TX  77380. 
Southwest  Apartments,  Ltd.,  CO  Coffman  Investments  Co.,  Inc.. 

200  West  Capitol,  suite  1200,  Little  Rock,  AR  72201. 
Willow  Bend,  Inc.,  C/0  RPM  Management  Company,  P.O.  Box 

7300,  Little  Rock,  AR  72217. 
Willow  Bend,  Inc.,  C/0  RPM  Management  Company,  P.O.  Box 

7300,  Little  Rock,  AR  72217. 
Grandview  Apartments,  Ltd.,  c/o  NHP  Property  Management, 

1231  Greenway  Drive,  suite  1000.  Irving,  TX  75038. 
Southndge  Apts.,   Ltd.,   National   Housing   Partnership,    11410 

Isaac  Newton  Sq  North,  #200,  Reston,  VA  22090-5012. 
Walnut  Manor,  Ltd..  1412  Main  Street.  #2100.  Dallas.  TX  75202 

Timbers  Associates.  L.P..  P.O.  Box  60484,  Nashville,  TN  37206 

Northwood  Apartments  Phase  II,  2320  Highland  Avenue  #175, 

Birmingham,  AL  35205. 
First  Plaza  Hills  Ltd.,  8235  Douglas  Avenue,  Dallas,  TX  75225  ... 

River.iew  Village,  Inc.,  930  W.  23rd  Place,  Tulsa,  OK  74107 

Beard  Estates  Ltd.,  c/o  Bartjara  Brown,  703  McKlnney  #430, 

Dallas,  TX  75202. 
First  Brookwood  Ltd.,  8235  Douglas  Avenue,  Dallas,  TX  75225  .. 


47 
6 
2 

12 

16 
100 

18 
7 

63 

30 

43 

23 

25 

22 

19 

8 

31 

43 

84 
27 

24 

8 

^A 

4 

6 

5 

8 

34 

27 

13 

33 

50 
14 
30 

13 


690,900 
175,320 
54,360 
379.500 
511,680 
2,106,000 
524,820 
154,560 
909.180 

720,000 

915,000 

571,980 

391,800 

438,000 

414,120 

189,000 

761,580 

976,500 

2,616,000 
683,160 

627,660 

219,840 

333,480 

67,200 

138,780 

99,000 

167.640 

869,220 

477,900 

177,180 

727,620 

1,060,200 
280,140 
618.600 

258,240 
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Awards  for  the  Section  8  Assistance 


Under  the  Loan  Management  Set-Aside  (LMSA)  Program  for  Fiscal 
Year  199:^— Continued 


FHA  No. 


118-55012 

Reg-on  7: 

084-44066 

084-44109 

084-55031 

084-55043 

102^4032 

085-44804 

085-58507 

Rogion  8: 

093-44047 
093-44803 
101-44002 
101^W024 

101-44026 

101-44101 

101-44123 

101-14150 

101-44151 

Region  9: 

125-35046 

125-35054 
125-35071 

122-^5590 
122-35609 

122-SH083 
123-35149 

123-SH005 
136-35541 

136-35573 

136-35580 

136-35630 

136-35631 

136-35651 

121-44014 

121-44027 

121-44091 

121-44135 
121-44142 

121-44147 


Project's  name,  city  and  state 


Normandy    Apartments.    Tulsa, 
OK. 

Century  37  Apts.,  Kansas  City 

MO. 
Enghton    Place.    Kansas    City 

MO. 
Valley  View  Apts..  Kansas  City 

MO. 
Horriestead  Apartments,  Kansas 

City,  MO. 
Wind  RKlge  Apts..  Wichita,  KS  .. 

Covenant    House    I,    St.    Louis 

County,  MO. 
Harlan  Court  Apts..   St.   Louis 

MO. 

Havre  Eagles  Manof.  Havre,  MT 
Missoula  Manor,  Missoula,  MT  .. 

Sakura  Square.  Denver.  CO  

Sunset  Park— VOA,  Denver.  CO 

Golden  Spike.  Denver,  CO 

Fairview  Apts,  Aurora,  CO 

17th  Street  Redev.,  Denver.  CO 

Mitchell  66,  Denver,  CO  

East  Village,  Denver,  CO  

Shelter  Creek.  Las  Vegas,  NV  .. 

Lakeview,  Reno,  NV 

Walker  House,  Las  Vegas,  NV  .. 

High  Valley  Apts.  Lancaster,  CA 
Kilgore  Manor,  Los  Angeles.  CA 

E.  Victor  Villa,  Los  Angeles.  CA 
Campbell  Terrace.  Tucson.  AZ  . 

Krvel  Manor,  Phoenix,  A2 

Shade  Tree  Apts.  Sacrarr>ento, 

CA 
Discovery  Park  I,  Sacramento, 

CA. 
Discovery  Park  II,  Sacramento, 

CA. 
Discovery  Park  III,  Sacramento, 

CA. 
Countryv»ood       Village.       Sac- 
ramento. CA. 
Discovery  Park  IV,  Sacramento. 

CA. 
Valley  Oak  Park  I,  Santa  Rosa 

CA. 
All  Hollows  Apts,  San  Francisco, 

CA. 
Vista  Del  Monte,  San  Francisco 

CA. 
Monument  Arms,  FairfieW,  CA  .. 
John  F.  Kennedy  II,  Richmond. 

CA. 
Valley  Oak  Path  II.  Santa  Rosa 

CA. 


Owner's  name  arxl  address 


Normandy  Apartments.  Ltd..  2680  West  1-40,  Oklahorr^a  Citv 
OK  74135. 

Century  37  Apartments  Ltd..  Robert  Rubin,  General  Partner 

1020  Pennsylvania.  Kansas  City,  MO  64105. 
Brighton  Place  Inc.,  Father  Michael  Caruso,  2039  Benmnqton 

Kansas  City,  MO  64126.  ' 

Orlando  Investment  CorporatK)n.  3108  East  9th  Street   Kansas 

City,  MO  64124. 
Maria  Devinki,  4901  Womall,  surte  10,  Kansas  City  MO  64112- 

2424. 
Century  Pacific  IX,  1925  Century  Park  East,  swte  1760  Los  Arv 

geles,  CA  90067. 
B'nai  B'nth  Covenant  House.  IN,  «10  Millstone  Campus    St 

Louts,  MO  63141. 
Hamilton  Associates,  Ltd..  4895  OWe  Towne  Parkway  »102 

Manetta,  GA  30068, 

Havres  Eagles  Manor.  20  West  Third  St..  Havre,  MT  59501 
Missoula  Manor  Homes.  909  W.  Central,  Missoula.  MT  59801 
Tn-State  Buddhist.  1255  I9th  Street,  Denver,  CO  80202 
Century  Pacifk:  Housing  Fund  I.  VOA/Sunsef  Park  Ltd     1865 

Lanmer  St.,  Denver,  CO  80202. 
Colo.  Veterans  &  Retired  RR.  3000  W.  Yale  Avenue    Denver 

CO  80219. 
Fainriew  Apts   LDP.  28777  Northwestern  Hwy,   Southfield.   Ml 

48034. 
Ralph  Arcen.   Arlend   Realty   Corp.,   P.O.    Box   536     Redondo 

Beach,  CA  90277. 
Bertram  Bruton,  Mitchell  66  Associates,  2001  York  Street   Den- 
ver. CO  80206. 
East  Village  Co..  5000  S.  Quebec  St..  suite  400.  Denver    CO 
80237-2707. 

Decatur  Amns,  Ltd.  Partnership,  1601  Fifth  Avenue   suite  1900 

Seattle,  WA  98101. 
Lakeview  Apartnr>ents.  481  Via  Hidalgo,  Greenbrae.  CA  94904  ... 
Walker  House  Ltd  Partnership,  48 1  Via  Hidalgo,  Greenbrae  CA 

94904. 

Edward  Devore.  17128  Ranchost  St.,  Encino.  CA  91316  

S.B.  Community  Homes.  Inc..  2412  Grrtfith  Ave,  Los  Anqeles 

CA  90011.  ■ 

E.  Victor  Villa  Inc..  1308  E.  50th  Street.  Los  Angeles.  CA  90011 
Sunbriar  Apartment   Associates.    113   Bon   Aire   Circle   West 

Suffern,  NY  10901. 

Kivel  Manor,  3020  N.  36th  Street,  Phoenix.  AZ  85018 

College  Oak  Investors,  4950  Hamilton  Ave,  suite  104  San  Jose 

CA  95130. 
Lincoln  Natomas  Associates  Ltd,  310  N.  Westlake  Blvd    surte 

200,  Westlake  Vil,  CA  91362. 
Uncdn  Discovery  Park  Assoc,  310  N.  Westlake  Blvd  suite  200 

Westlake  Vil,  CA  91362. 
Lincoln  Property  Co.,  310  N.  Westlake  Blvd,  suite  200,  Westlake 

Vill.  CA  91362. 
Lincoln  Countrywood  Assoc  Ltd,  3i0  N.  Westlake  Blvd    sute 

200.  Westlake  Vil,  CA  91362. 
Lincoln  Property  Co.,  310  N.  Westlake  Blvd.  suite  200  Westlake 

VHI.CA  91362. 
Carpenters  Housing  Corp,  2600  Northcoast  St.,  Santa  Rosa  CA 

95403. 
All  Hollows  Associates,  National  Housing  Partnership,   11410 

Isaac  Newton  Sq  North,  #200,  Reston.  VA  22090-5012. 
Vista  Del  Mome  Ltd,  8530  Wilshire  Blvd,  suite  400  Beverly  HUls 

CA  90211. 
Monument  Arms  Inc.,  261  E.  Alaska  Ave..  FairfieW.  CA  94533 
John  F.  Kennedy  II.  Ltd..  150  Executive  Park  Btvd..  surte  2600 

San  Franasco.  CA  94134. 
Carpenters  Housing  Corp,  2600  Northcoast  St.,  Santa  Rosa  CA 

95403. 


LMSA 

urwts 

funded 


47 

15 
6 
55 
31 
77 
45 
6 

40 
38 
24 
52 

60 

30 

12 

10 

50 

20 


19 


Budget 
authority 


937.980 

310.260 
106.920 

1.320.450 
551,580 

1.431.840 
730.320 
109.800 

549.600 
715.800 
450.000 
810,420 

738.900 

714.840 

332,640 

266,520 

1,108,560 

634.800 


127 
37 

4.268.700 
1.476.600 

64 
51 

3.094,800 
1.305.000 

42 
39 

675.360 
899.700 

18 
150 

383,760 
4.473.000 

33 

1.423.620 

33 

1.188,000 

37 

1.332.000 

27 

1.164,780 

13 

553.020 

28 

652.260 

10 

390.600 

39 

1.591.020 

16 
15 

512,340 
458.280 

474.540 


fSSO 


Federal  Register  /  Vol.  59,  No.  71  /  Wednesday,  April  13.  1994  /  Notices 


Awards  for  the  Section  8  Assistanc 


E  Under  the  Loan  Management  Set-Aside  (LMSA)  Program  for  Fiscal 
Year  1993^— Continued 


FHA  No. 

Project's  name,  city  and  state 

Owner's  name  and  address 

LMSA 

units 

funded 

Budget 
authority 

121-44152 

121-44178 

121^14246 
121-44304 

121^4337 

121-44383 

121-44803 

121-44804 

Del  Monte  Manor,  Seaside,  CA  . 

Rose  of  Sharon,  Oakland,  CA  ... 

Hilarita  Apts,  Tiburon,  CA  

Burtjank    Heights,    Sebastopol. 

CA. 
Kings  Canyon,  Fresno,  CA 

Lakeview  1,  Fresno.  CA  

Hillcrest  Gardens,  Livermore, 
CA. 

Rotary  Plaza,  South  San  Fran- 
cisco, CA. 

Bethlehem  Towers,  Santa  Rosa, 
CA. 

Casa  De  Redwood,  Redwood 
City,  CA. 

Westlake  East,  Oakland.  CA 

Northgate  Terrace,  Oakland,  CA 

West  Alameda,  Ontario,  OR 

Lincoln  Village,  Lincoln  City,  OR 

Mananna  Apartments,  Kenne- ... 

wick,  WA  

Del  Monte  Manor,  Inc..   1466  Yosemite  Street.  Seaside,  CA 

93955. 
Interdenominational  Gospel  Chr,  1600  Lakeshore  Blvd.  Oakland, 

CA  94612. 
Hilanta  Apts  A  Limited  Rrsp.  100  Neds  Way,  Tiburon.  CA  94920 
Sebactopol  Area  Housing  Corp.,  7777  Bodega  Aje.,  Sebastopol, 

CA  95472-3570. 
Goldnch  &  Kest,  5150  Overland  Ave.,  Culver  City.  CA  90231- 

3623. 
Griffith  Limited  Partnership,  National  Housing  Partnership.  11410 

Isaac  Newton  Sq  North,  #200.  Reston,  VA  22090-5012. 
Interfaith  Housing.  Inc.,  550  Hillcrest  Ave.,  Livermore,  CA  94550 

Rotary  Plaza  Inc,  433  Alida  Way,  South  S.F.,  CA  94080 

19 

18 

9 
42 

11 

15 

12 

4 
70 

8 
68 
59 

19 
11 
35 

445.320 

374,220 

290,880 
687.420 

297,420 

385,860 

240.960 

96,480 

121-44808 

121-44814 

121-SH054 

121-SH070 

Region  10; 

124-14028 
126-i4069 
171-35170 

Bethlehem  Towers  Inc.,  801  Tupper  St..  Santa  Rosa.  CA  95404 

Casa  De  Redwood  Foundation.  1280  Veteran's  Blvd.  Redwood 

City,  CA  94603. 
Chnstian  Church  Homes  N  CA,  303  Hegenberger  Rd.,  suite  201, 

Oakland,  CA  94621-1419. 
Graphic  Communications  URC  Inc,  550  24th  Street,  Oakland, 

CA  94612. 

WA  Ltd,  8530  Wilshire  Blvd,  Ste  400,  Beverly  Hills,  CA  9021 1    ... 

LV  Ltd,  8530  Wilshire  Blvd.  Ste  400,  Beverly  Hills,  CA  9021 1  

Mananna  Enterprises,  P.O.  Box  5308,  Everett,  WA  932C6  

1.182.300 

216,000 

1,141,020 

1,049,400 

427,080 
260,100 
960  900 

Totals  . 

7.210 

181.493  760 

|FR  Doc.  94-8895  Filed  4-12-94;  8;45  am! 
BILUNG  CODE  4210-27-P 

Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3748;  FR-368&-N-01] 

HOPE  for  Public  and  Indian  Housing 
Homeownership  Program  (HOPE  1); 
Award  Based  on  Procedural  Error 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD, 

ACTION:  Notice  of  award  based  on 
procedural  error. 

SUMMARY:  This  notice  announces  an 
award  qf  a  HOPE  1  grant  of  $24,882,854 
to  the  New  Community  Corporation  in 
Newark,  New  Jersey.  This  award  is 
made  after  a  determination  by  the 
Department  that  a  procedural  error  was 
made  in  processing  applications  under 
a  HOPE  1  Notice  of  Fund  Availability 
(NOFA)  published  on  October  6, 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Van  Buskirk,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  room  4112,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410;  telephone  (202)  708-4233.  To 


provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY.  1-800- 
877-8339.  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll  free.) 

SUPPLEMENTARY  INFORMATION:  After  re- 
examining the  procedures  used  to 
process  apphcations  submitted  in 
response  to  a  NOFA  for  the  HOPE  1 
prc^ram  published  on  October  6, 1992, 
the  Department  has  concluded  that  it 
made  a  "procedural  error"  with  respect 
to  one  applicant.  Section  415(b)(5)  of 
the  HOPE  1  Program  Guidelines  states: 
"Procedural  errors  discovered  after 
notification  of  approved  applicants 
which,  if  corrected,  would  result  in 
approval  of  an  application  which  was 
not  approved  will  be  corrected  by 
funding  the  application  from  any 
unused  amounts  or  'off  the  top'  from 
amounts  available  for  implementation 
grants  in  the  next  funding  round."  HUD 
has  determined  that  it  made  a 
procedural  error  in  reviewing  the  HOPE 
1  implementation  grant  application 
submitted  by  the  New  Community 
Corporation  for  a  portion  of  the  Hayes 
Homes  public  housing  development  in 


Newark,  New  Jersey.  The  Department 
established  a  minimum  score  in  that 
competition  by  using  the  lowest  score 
awarded  to  a  funded  application  in  the 
previous  funding  round.  This  minimum 
score  disqualified  the  New  Community 
Corporation  from  being  funded  in  the 
competitive  round. 

Upon  further  examination,  HUD 
concluded  that  it  made  an  error  in  its 
method  of  establishing  the  minimum 
score,  since  New  Community 
Corporation  was  rated  on  only  eight 
selection  criteria  and  the  minimum 
score  used  was  based  upon  applications 
rated  under  nine  criteria.  (New 
Community  Corporation  was  only  rated 
under  eight  criteria  because  it  was  the 
only  eligible  applicant  in  the  funding 
round  and  the  ninth  criterion,  which 
was  intended  to  compare  the  cost-per- 
unit  among  multiple  applicants,  could 
not  be  applied  in  the  case  of  a  sole 
applicant  competition.)  Accordingly, 
HUD  determined  that  in  establishing  the 
minimum  score,  it  should  have  pro- 
rated the  score  awarded  to  the  lowest 
funded  application  from  the  previous 
competitive  round.  Since  New 
Community  Corporation  would  have 
been  eligible  for  funding  but  for  HUD's 
failure  to  pro-rate  the  minimum  score,  it 
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is  funding  New  Community 
Corporation's  application. 

The  Department  will  utilize  unused 
amounts  from  appropriations  for  fiscal 
years  1992  through  1994  to  fund  the 
$24,882,854  awarded  to  the  New 
Community  Corporation  as  outlined 
below.  The  Department  will  allocate 
59,592,854  from  unused  funds 
appropriated  in  fiscal  years  1992-93  to 
fund  a  portion  of  the  524.882,854  that 
is  being  awarded  to  the  New 
Community  Corporation  under  this 
notice.  The  remaining  515,190,000  of 
the  grant  will  be  funded  using  amounts 
appropriated  for  the  HOPE  program  in 
1994. 
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On  August  2, 1993,  the  Department 
published  a  NOFA  announcing  the 
availability  of  $182,047,160  in  funding 
for  implementation  grants  for  the  HOPE 
1  program  (58  FR  41 126).  On  September 
1, 1993,  the  Department  published  an 
amendment  to  the  NOF.A  increasing  the 
funding  being  made  available  by 
524,000,000  from  5l82.047,160"to 
5206,047,160  due  to  the  conclusion  of 
the  processing  of  a  reprogramming 
request  (58  FR  46209).  The  funds  were 
appropriated  by  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriation  Acts  for  fiscal 
year  1992  (Pub.  L.  102-139,  approved 
October  28, 1991)  and  fiscal  year  1993 
(Pub.  L.  102-389,  approved  October  6, 
1992),  In  its  fiscal  year  1994 
appropriations  bill  for  HUD,  Congress 
rescinded  $45,000,000  from  the 
amounts  remaining  available  for  the 
HOPE  1  program  under  the 
Department's  fiscal  year  1992 
appropriation  (Pub.  L.  102-139)  and 
5130,000,000  from  the  amounts 
remaining  available  under  the 
Department's  fiscal  year  1993 
appropriation  (Pub.  L.  102-389)  for  a 
total  recision  of  $175,000,000  in  the 
amount  of  funds  made  available  under 
the  previously  published  NOFA  and 
amendment.  On  January  13, 1994,  the 
Department  published  a  second 
amendment  to  the  August  2, 1993 
NOFA  decreasing  the  amount  available 
by  $175,000,000  from  $206,047,160  to 
$31,047,160  (59  FR  1968).  Of  the 
$31,047,160  available  under  the  NOFA, 
$9,692,854  will  be  used  to  fund  a 
portion  of  the  $24,882,854  that  is  being 
awarded  to  the  New  Community 
Corporation  pursuant  to  this  notice.  The 
remainder  of  the  grant  will  be  funded 
using  amounts  appropriated  for  the 
HOPE  program  in  1994. 


In  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriation  Acts  for  fiscal  vear  1994 
(Pub.  L.  103-124,  approved  October  28, 
1993),  Congress  appropriated  a 
combined  total  of  $109,190,000  for  the 
following  programs;  The  HOPE  for 
Public  and  Indian  Housing 
Homeownership  program  (HOPE  1),  the 
HOPE  for  Homeownership  of 
Multifamily  Units  program  (HOPE  2). 
the  HOPE  for  Homeownership  of  Single 
Family  Homes  program  (HOPE  3),  and 
the  HOPE  for  Youthbuild  Program.  In 
the  Emergency  Supplemental 
Appropriations  Act  of  1994  (Pub.  L. 
103-211,  approved  February  12,  1994), 
566,000,000  was  rescinded  from  the 
$109,190,000  appropriated  for  fiscal 
year  1994,  leaving  543,190,000.  Of  the 
543,190,000  remaining  subsequent  to 
the  rescission,  the  Department  is 
allocating  $15,190,000  to  the  HOPE  1 
program.  The  entire  HOPE  1  allocation 
of  515,190,000  will  be  utilized  to  fund 
the  portion  of  the  grant  awarded  to  the 
New  Community  Corporation  not 
funded  using  amounts  available  under 
the  Fiscal  Year  1992-93  appropriations. 

Dated:  March  29,  1994. 
Joseph  Shuldiner. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  94-8896  Filud  4-12-94;  8  45  ami 

BILUNQ  CODE  42ia-3>-M 

[Docket  No.  N-94-3444;  FR-3t42-N-03] 

Indian  Housing  Development  and 
Indian  Housing  Family  Self-Sufficiency 
Program  Announcement  of  Funding 
Awards  for  FY  1992 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HLT3. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Indian  Housing  Development 
and  Indian  Housing  Family  Self- 
Sufficiency  Programs  for  FY  1992.  This 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Knott,  Director,  Housing 


Development  Division,  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  708-0596.  A 
telecommunication  device  for  hearing  or 
speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  [These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Indian  housing  development  prograin  is 
authorized  by  Sees.  5  and  6.  U.S. 
Housing  Art  of  1937  (42  U.S.C.  1437c. 
1437d);  US.  Depart-ment  of  Housing  and 
Urban  Development  and  Independent 
Agencies'  Appropriations  Act  for  Fiscal 
Year  1992  (Pub.  L.  102-139. 105  Stat 
736.  approved  October  28, 1991).  The 
Family  Self-Sufiiciency  Program  (FSS) 
is  authorized  under  section  23,  U.S. 
Housing  Act  of  1937,  as  added  by 
.section  554,  of  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625,  approved 
November  28,  1990). 

The  purpose  of  the  competition  is  to 
provide  funds  for  the  Indian  housing 
development  program  to  support  Family 
Self-Sufficiency  programs.  The  FSS 
program  promotes  the  development  of 
local  strategies  that  coordinate  the  use 
of  Indian  housing  with  both  public  and 
private  resources,  to  enable  eligible 
families  to  achieve  economic 
independence  and  self-sufficiency. 

This  Notice  will  award  5241,337.549 
to  64  Indian  housing  authorities.  The 
1992  awards  announced  in  this  Notice 
were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  June  15. 
1992  (57  FR  26730)  and  a  correction 
Notice  published  on  July  13. 1992  (57 
FR  30979).  Applications  were  scoa>d 
and  selected  for  funding  based  on 
criteria  contained  in  the  notices. 

In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989.  the  Department  is  publishing  in 
the  names,  addresses,  and  the  amount  of 
funds  awarded,  as  set  out  at  the  end  of 
this  Notice. 

Dated;  April  1,  1994. 

Joseph  Shuldiner, 

Assistant  Spcretary  for  Public  and  Indian 
Housing. 

Fiscal  Year  1992,  Public  and  Indian 
Housing  Recipients  of  Final  Funding 
Decisions 

Program  Name:  Indian  Housing 
Development. 

Statute:  Public  Law  101-625, 
November  28. 1990. 
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Name  atxj  location 


Region  V,  Chicago 

The  location  of  grant  files  and  contact  person  for  any  inlofination  regarding  Region  V  grants  is  Issac  Pimentel.  Director,  Hous- 
ing arxl  Community  Development  Division.  Office  of  Indian  Programs,  Chtcago  Regional  Office,  77  West  Jackson  Blvd.,  Cfif- 
cago,  Illinois  60604. 

Poarcti  Creek  Indian  Housing  Authority,  HGR  69A,  Box  856,  Atmore,  AL  36502 

MOWA  Choctaw  Housing  Authority,  Route  1.  Box  1080-A,  Mt.  Vernon,  AL  36560  

Seminole  Tribal  Housing  Authority,  3101  Norttiwest  63rd  Avenue.  Hollywood,  FL  33024  

Penobscot  Tribal  Reservation  Housing  Auttionty,  Indian  Island  P.O.  Box  498,  Old  Town,  H4E  04468  

Indian  Township  Passamaquoddy  Reserv.  Hsg.  Auftiy.,  P.O.  Box  127,  Pnnceton,  ME  04658 

Saginaw  Chippewa  Housing  Authority,  2451  Nish-Na-Be-Anong  Road,  Mt.  Pleasant,  Ml  48858 

Bay  Mills  Housing  Authority.  Route  1,  Box  3345.  Brimtey,  Ml  49715  

Leech  Lake  Resen/ation  Housing  Authority,  Route  3,  Box  100,  Cass  Lake.  MN  56633 

Whtte  Earth  Resen/ation  Housing  Authonty,  P.O.  Box  436,  Whrte  Earth.  MN  55591 

Fond  du  Lac  Reservation  Housing  Authority,  932  Trettel  Lane,  Cloquet,  MN  65720 

Red  Lake  Reservation  Housing  Authority,  P.O.  Box  21 9  Highway  1  East,  Red  Lake,  MN  56671  

Mine  Lacs  Reservation  Housing  Authority,  HCR  67,  Box  194,  Onamia,  MN  56359  

Choctaw  Housing  Auttvjrity,  P.O.  Box  6088,  Choctaw  Branch,  Philadelphia,  MS  39350 

North  Carolina  State  Indian  Housing  Authonty,  P.O.  Box  2343.  Fayetteville,  NC  28302  ..^ „ 

Ssneca  Nation  Housing  Authority.  50  Iroquois  Drive,  Irvtng,  NY  14081  .' 

Saint  Regis  (Akwesasne)  Indian  Housing  Auttiority,  Route  37  P.O.  Box  540,  Hogansburg.  NY  13655  

Oneida  Indian  Nation  of  New  York  Housing  Authority.  101  Canal  Street,  Canastota,  NY  13032 

Mohtcan  Housing  Authority,  Route  1,  Bowler.  Wl  54416  

Sokaogon  Chippewa  Housing  Authority,  P.O.  Box  186,  Crandon,  Wl  54520 „ 

Lac  CourteOfeiHes  Housing  Authority,  Ftoute  2,  Hayward,  Wl  54843 

St.  Croix  Chippewa  Housing  Auttxjrity,  P.O.  Box  347.  Hertel.  Wl  54845  „ 

Subtotal  , 

Region  VI,  Oklahoma  City 

The  location  of  grant  files  and  contact  person  for  any  intormatjon  regarding  Region  V  grants  is  Hugh  Johnson,  Director,  Indian 
.    Programs  Division,  Oklahoma  City  Office,  200  N.W.  5th  Street,  Oklahoma  City,  OK  73102-3202. 

Chitimacha  Tribe,  P.O.  Box  661.  Charenton,  LA  70523-6691  

Cherokee  Nation.  P.O.  Box  1007,  Tahtequah.  OK  74464 

Chickasaw  Nation,  P.O.  Box  668.  Ada,  OK  74820 

Absentee  Shawnee  Tritje,  P.O.  Box  425,  Shawnee,  OK  74801  

Seminoie  Nation,  P.O.  Box  1493,  Wewoka,  OK , 

Kiowa  IHA,  P.O.  Box  847.  Anadarko,  OK  73005 

Apache  Tribe  HA.  P.O.  Box  1172.  Anadarko,  OK  73005 

Delaware  Tribe  IHA.  P.O.  Box  334.  Chelsea,  OK  74016 — 

Subtotal  „ I 

Region  Vlll,  Denver 

The  location  of  grant  files  arxl  contact  person  for  any  intonnatxjn  regarding  Regton  Vlll  grants  is  Frank  Padilla,  Director,  Com- 
munity Plarmr^  and  Development  Staff,  Office  of  lnd*an  Programs,  Denver  Regional  Office,  Executive  Tower  Building,  1405 
Curtis  Street,  Denver.  CO  80202-2349. 

Southern  Ute,  P.O.  Box  447,  Ignacio.  CO  81137 

Ute  Moutain  Ute.  P.O.  Box  EE.  Towaoc,  CO  81334  

Elackfeet,  P.O.  Box  790.  Browning.  MT  59417  „ 

Fort  Peck.  P.O.  Box  667.  Poplar.  MT  59255  , 

Fort  Belknap.  Route  1,  P.O.  Box  61.  Hariem.  MT  59526 

Chippewa  Cree,  P.O.  Box  615.  Box  Elder,  MT  59521   _ 

Salish-Kootenai,  P.O.  Box  38,  Pablo,  MT  59855 „ „ 

Turtle  Mountain,  P.O.  Box  620,  Belcourt.  ND  58316 _ 

Santee  Soux.  Route  2,  Box  164,  Niotxara;  NE  68760  „ 

Oglala  Sicux.  P.O.  Box  C.  Pine  Ridge.  SD  57770  

Crow  Creek,  P.O.  Box  19,  Fort  Thompson.  SD  57339  

Cheynne  River,  P.O.  Box  480,  Eagle  Butte,  SD  57625 

Yankton  Sioux,  P.O.  Box  426,  Wagner,  SD  57380  „ 

Ute  Indian,  P.O.  Box  250,  Fort  Duchesne.  UT  84026  „ 

Utah  Paiute,  665  North,  100  East,  Cedar  City.  UT  84720  _ 

Subtotal  „ i 

Region  IX,  Phoenix 

The  location  of  grant  files  and  contact  person  for  any  information  regarding  Region  IX  is  Ken  Bowring.  Acting  Director,  Hous- 
ing Development  Diviskxi,  Office  of  Indian  Programs.  Two  Arizona  Center.  400  N.  5th  Street,  Suite  1650,  Phoenix,  AZ 
85004-2361. 

Navajo  Housing  Authority,  P.O.  Box  387,  Window  Rock  AZ  86515 _ „... 

Salt  River  Pima-Maricopa,  Rt.  1.  Box  215.  Scottsdale,  AZ  85256 

All  Mission  Indian  Housing  Authonty.  1523  E.  Valley  Pkviry.,  Suite  231,  Escondido,  CA  92027  

Modoc-Lassen  Indian  Housing  Authority,  P.O.  Drawer  2028,  Susanville.  CA  96130  

Northem  Circle  Indian  Housing  Authority,  694  Pinoleville  Drive.  Uklah,  CA  95482 

Karuk  Tnbe  Housing  Authority.  1320  Yellowhammer.  Yrekji.  CA  96097  


Amount 


$522,500 
2,496,960 
4.890,000 

709,000 
1,339,880 
1,520,000 
2,244,710 
2.990,155 
1.470,400 
1.428,000 

657,600 
1,636,998 
1,066,014 
1,980,258 

741.663 

1,540,390 

1.175,000 

70,000 

620.000 
1.961,716 

791,616 


31,852,860 


1,163,986 
15,184,082 
8,699,649 
3,509.809 
1,468.703 
1,174,460 
3,513,554 
1,151,898 


35,866,141 


1,279,660 
1,167.960 
10,552,853 
3.120,999 
4.526,447 
6.662,994 
2,142,600 
4.532,400 
1,362.113 
8,719,005 
2,837,502 
2,789,740 
6.638,955 
3.857.583 
1.296.105 


61,486.916 


35,655,201 
3.568.373 
1,061.480 
560.390 
3,864.403 
3.130.767 
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Name  and  location 

Zuni  Housing  Authority.  P.O.  Box  710,  Zuni,  NM  87327 

All  Indian  Puetjio  Housing  Authority,  P.O.  Box  35040,  Station  D,  Albuquerque,  NmWuQ  Z.....Z 

Duck  Valley  Housing  Authority,  P.O.  Box  129,  Owyhee,  NV  89832  !!!!!!!"!!"!""!!!!""" 

Subtotal" 

Region  X,  Anchorage 

The  location  of  grant  files  and  contact  person  for  any  information  regarding  Region  X,  Anchorage  grants  is  Martin  Knight  Di- 
rector, Public  and  Indian  Housing  Division,  Anchorage  Office,  949  E.  36th  Ave.,  suite  401.  Anchorage  Alaska  99508-4135 

Northwest  Inupiat  HA,  P.O.  Box  331,  Kotzebue,  AK  99752 

Interior  Reg  HA,  828  27th  Avenue,  Fairbanks.  AK  99701  !.".""!" 

AVCP  HA,  Post  Office  Box  767,  Bethel.  AK  99559 "Z'^Z^IZ""""!"'". 

Bristol  Bay  HA,  Post  Office  Box  50.  Dillingham.  AK  99676  !.!.!!!!!!!.!!!"!!!l!!"II!!!!!!!!!r.!!!.!! 

Cook  Inlet  HA.  670  West  Fireweed.  Lane,  Anchorage,  AK  99503 

Kodiak  Island  HA.  2815  Woody  Way.  Kodiak.  AK  99615  !...'"!.!!!!""".!"!"".!"""! 

Aleutian  HA,  401  East  Fireweed  Lane.  #101,  Anchorage.  AK  99501  !"!"!!!!"!!.""""!!!!!!!""""""."!!!!!.!" 

Subtotal" 

Region  X,  Seattle 

The  location  of  grant  files  and  contact  person  for  any  information  regarding  Region  X,  Seattle  grants  is  John  Barber.  Director 
Housing  Development  Division,  Office  of  Indian  Programs,  909  First  Ave.,  suite  200,  Seattle  WA  98104-1000 

Siletz  Indian,  P.O.  Box  549,  Siletz,  OR  97380  

Ouinault,  P.O.  Box  160.  Taholah,  WA  98587 !""!I!"!!.I".".""!!!!!!!! 

LunrvDi,  3220  Bak;h  Road.  Bellingham,  WA  98226-8698 ""!!!!!!!!!""!I!!!! 

Tulaltp,  3107  Reuben  Shetton  Dr.,  Marysville,  WA  98271   '..!1.!!I'!!!!!!"!"!!!!!!!!""!!!!..!""!!!"!!!"!"!"!"!! 

Subtotal  

Total"*  


17563 


Amount 


3,124,502 
3.363,961 
2.426.912 


58,367.651 


4.035.736 
7.214.208 
11.707,157 
2.119.822 
7.749250 
1,258.186 
2.605,095 


36.689.454 


2,120,450 
2.312.129 
6.815,781 
5,826.167 


17.074,527 


241,337,549 


Office  of  the  Secretary — Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

[Docket  No.  N-94-3617;  FR-3444-N-05] 

NOFA  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  liousing: 
Category  I  and  Category  II  Grants: 
Amendment 

AGENCY:  Office  of  the  Secretar>— Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  HUD. 
ACTION:  Notice  of  amendment  of  NOFA 
and  application  submission  deadline. 

SUMMARY:  This  notice  announces  a 
deadline  of  June  30, 1994,  for 
applications  for  Category  II,  Stage  One 
Lead-Based  Paint  Hazard  Reduction 
grants  in  the  NOFA  document  that  was 
published  in  the  Federal  Register  on 
June  4, 1993  (58  FR  31848). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellis  G.  Goldman,  Director.  Program 
Management  Division,  Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention,  room  B-133,  451  Seventh 
Street  SW..  Washington,  DC  20410, 
telephone  1-800-RID-LEAD  (1-800- 
743-5323).  TDD  numbers  for  the 
hearing-impaired  are:  (202)  708-9300 
(not  a  toll-free  number)  or  1-80O-877- 
8339. 

SUPPLEMENTARY  INFORMATION:  On  June  4, 
1993,  the  Department  published  a 
Notice  of  Funding  Availability  for  this 
program  (58  FR  31848).  A  notice 


correcting  a  date  applicable  to  Category 
II  grants  was  published  on  June  14. 1993 
(58  FR  32958).  This  notice  is  for  the 
purpose  of  establishing  a  deadline  of 
June  30, 1994.  for  the  receipt  of 
applications  for  Category  II,  Stage  One, 
Lead-Based  Paint  Hazard  Reduction 
grants. 

The  Department  has  established  this 
deadline  for  all  Category  II  applicants 
because  it  has  determined  that  the 
Category  II  Lead-Based  Paint  Hazard 
Reduction  Grant  Program  is  superseded 
by  the  Environmental  Protection  Agency 
Grant  Program  authorized  by  the 
Residential  Lead-Based  Hazard 
Reduction  Act  of  1992  (title  X,  Pub.  L. 
102-550;  approved  October  28, 1992) 
(title  X).  Section  1021  of  title  X  amends 
the  Toxic  Substances  Control  Act,  15 
U.S.C.  2601  et  seq.  (TSCA),  by  adding  a 
new  title  IV,  Lead  Exposure  Reduction. 
Title  X  gives  the  Environmental 
Protection  Agency  (EPA)  the  primary 
responsibility  for  establishing  State 
training,  certification  or  accreditation 
programs. 

Section  1011(g)  of  title  X  authorizes 
the  Secretary  to  make  grants  of  up  to 
$200,000  to  establish  State  training, 
certification,  or  accreditation  programs 
that  meet  the  requirements  of  section 
402  of  the  TSCA.  Under  section  402.  the 
EPA  is  to  promulgate  final  regulations 
by  April  28,  1994,  governing  lead-based 
paint  activities,  "to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained;  that  training 


programs  are  accredited;  and  that 
contractors  engaged  in  such  activities 
are  certified."  Section  402  also 
supersedes  the  provisions  set  forth 
under  the  headings  "Lead  Abatement 
Training  and  Certification"  and 
"Training  Grants"  in  title  III  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992  (Pub.  L.  102-139).  Under 
section  404(g)  of  the  TSCA,  the 
Administrator  of  the  EPA  is  authorized 
to  make  grants  to  States  to  develop  and 
carry  out  authorized  State  programs. 
The  new  deadline  will  apply  to  all 
potential  applicants.  In  addition  to  this 
notice  in  the  Federal  Register,  the 
Department  is  sending  direct 
notification  of  the  deadline  change  to  all 
parties  that  have  requested  an 
application. 

Correction  of  Publication 

Accordingly,  FR  Doc  93-13101 . 
NOFA  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing:  Category 
I  and  Category  II  Grants,  published  in 
the  Federal  Register  on  June  4, 1993  (58 
FR  31848).  is  amended  by  revising  the 
Category  II.  State  One  deadline  dates,  as 
follows: 

1.  On  page  31848,  in  column  1  and 
continuing  in  column  2,  under  the 
section  headed  "DATES",  the  first 
paragraph  under  the  heading  "Category 
11"  is  revised  to  read  as  follows: 
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Category  II:  Applicants  may  file  a 
Stage  One  grant  application  at  any  time 
after  9  a.m.  (Eastern  time)  Tuesday, 
September  21, 1993,  but  the  application 
must  be  received  by  HUD  no  later  than 
3  p.m.  (Eastern  time)  Thursday  June  30, 
1994.  The  final  half  of  the  grant  sum 
(Stage  Two)  may  be  requested  at  any 
time  after  April  28,  1994.  Category  II 
funds  will  be  awarded  on  a  first-come, 
first-served  basis  (see  §  8.5  of  this  NOFA 
for  further  application  information). 
HUD  advises  States  that  the 
Environmental  Protection  Agency  has 
announced  the  availability  of:  Grants  to 
Develop  and  Carry  Out  Authorized  State 
Accreditation  and  Certification 
Programs  for  Lead-Based  Paint 
Professionals  (59  FR  10131.  March  3, 
1994). 
***** 

2.  On  page  31859,  in  column  3,  in 
section  8.5,  "Selection  Criteria  and 
Process",  the  introductory  text  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

(b)  Stage  One.  A  State  that  does  not 
have  a  statute  or  that  has  existing 
legislation  that  is  not  consistent  with 
the  currently  identified  elements  of  a 
State  certification  program  may  file  a 
formal  grant  application  at  any  time 
after  an  enabling  statute,  or  amendment 
to  existing  legislation,  is  signed  into 
law,  but  not  sooner  than  9  a.m.  (Eastern 
time),  Tuesday,  September  21, 1993. 
States  that  have  existing  enabling 
legislation  that  is  considered  consistent 
with  the  currently  identified  elements  of 
a  satisfactory  State  program  may  file  a 
formal  Stage  I  grant  application  at  any 
time  after  9  a.m.  (Eastern  lime), 
Tuesday,  September  21,  1993,  but  no 
later  than  3  p.m.  (Eastern  time), 
Thursday,  June  30, 1994.  Upon 
acceptance  by  HUD  and  EPA  of  the 
statute,  the  implementation  plan,  and 
<he  budget,  the  State  may  apply  for  one- 
half  of  its  total  grant  sum. 

The  application  shall  include: 

***** 

Authority:  42  U.S.C  4821-4846;  42  U.S.C. 
3535(d). 


Dated:  April  7,  1994. 
Arthur  S.  Newburg, 

Director.  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
[FR  Doc  94-8894  Filed  4-12-94;  8:45  am] 

BtUJNC  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E&-962-d800-02;  ES-046841 ,  Group  86, 
Arkanses] 

Notice  of  Filing  of  Plat  of  the 
Dependent  Resurvey 

The  plat  of  the  dependent  resurvey  of 
the  north,  east,  and  a  portion  of  the 
soutli  and  west  boundaries  and  a 
portion  of  the  subdivisional  lines  of 
Township  2  South,  Range  27  West.  Fifth 
Principal  Meridian,  Arkansas,  will  be 
officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
May  31,  1994. 

The  survey  was  made  upon  request 
submitted  by  the  United  States  Forest 
Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States,  Bureau 
of  Land  Management,  7450  Boston 
Boulevard.  Springfield,  Virginia  22153, 
prior  to  7:30  a.m..  May  31,  1994. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  S2.75  per 
copy. 

Dated:  April  5,  1994. 
Michael  D.  Nedd, 

Acting  State  Director. 

(FR  Doj:.  94-8832  Filed  4-12-94;  8:45  am] 

BILUNG  CODC  4310-OJ-M 


[NM01 7-421 0-05;  NM  90010] 

Notice  of  Realty  Action— Recreation 
and  Public  Purpose  (R&PP)  Act 
Classification;  New  Mexico 

AGENCY:  Bureau  of  L,and  Management, 
Interior. 

ACTIOH:  Notice. 

SUMMARY:  This  notice  is  to  advise  that 
the  following  public  lands  in  Rio  Arriba 
County.  New  Mexico,  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Lindrhh  Baptist  Church  under  the 
provisions  of  the  Recreation  and  Public 
Purpose  Act,  as  amended  (43  U.S.C.  869 
et  seq.].  The  Lindrith  Baptist  Church 
proposes  to  use  the  lands  for  cemetery 
sites. 


New  Mexico  Principal  Meridian 

T.  24  N.,  R.  2  W., 

Sec.  20,  W'^NEV4SWV4SEV4. 
EV2NVVV«SWV4SEV4. 
T.  25  N.,  R.  3  W.. 

Sec.  22,  NEV4NWV4NVVV4. 

The  area  described  contains  20  acres. 

The  lands  would  not  be  leased  prior 
to  being  patented  to  the  Lindrith  Baptist 
Church.  A  patent  xinder  the  Recreation 
and  Public  Purpose  Act  is  consistent 
with  current  BUM  land  use  planning 
and  would  be  in  the  public  interest.  The 
lands  are  not  needed  for  Federal 
purposes. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals, 

4.  Those  rights  for  a  pipeline  granted 
to  El  Paso  Natural  Gas  Company  by 
right-of-way  NMNM  021486. 

5.  Any  other  reservation  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Rio  Puerco  Resource  Area, 
435  Montano  NE.,  Albuquerque,  New 
Mexico. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  laws, 
including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  lands  to 
the  District  Manager,  Bureau  of  Land 
Management,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 
CUkSSiFICATlON  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  cemetery. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
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the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPtJCA-nON  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  cemetaries. 

Any  adverse  comments  will  be 
revised  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
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Dated:  April  4,  1994. 
Michael  R.  Ford, 

District  Manager. 

|FR  Doc.  94-8831  Filed  4-12-94;  8:45  am] 


BILUNG  CODE  4310-FB-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-786728 

Applicant:  Avocet  Research  Associates,  Pt. 
Reyes  Station,  CA 

The  applicant  requests  a  permit  to 
conduct  population  surveys  and  nest 
searches  for  the  California  clapper  rail 
(Rallus  longirostris  obsoletus)  to 
determine  their  distribution,  abundance 
and  habitat  affinities  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

PRT-787371 

Applicant:  Coastal  Resources  Institute, 
California  Polytechnic  State  University. 
San  Luis  Obispo,  CA 

The  applicant  requests  a  permit  to 
capture  and  release  Santa  Cruz  long- 
toed  salamander  (Ambystoma 
macmdactylum  croceum)  in  Santa  Cruz 
County,  California,  to  determine  their 
distribution  and  abundance  for  the 
development  of  a  Habitat  Conservation 
Flan. 

PRT-766567 

Applicant:  Daniel  Anderson.  Dovis.  CA 

The  applicant  requests  a  permit  to 
capture,  band,  color-mark  and  release 
and  import  up  to  25  eggs.  300  feathers 
and  blood  samples  and  100  salvaged 


bones  of  the  California  brown  pelican 

{Pelecanus  occidentalis)  for 

contaminant  analysis  in  the  Gulf  of 

California  for  the  purpose  of 

enhancement  of  the  survival  of  the 

species. 

PRT-676379.  PRT-675990 

Applicant:  National  Marine  Fisheries 
Service,  Southeast  Region,  St.  Petersburg, 
FL 

The  applicant  requests  a  permit  to 
import  180  live  Kemp's  ridley  sea  turtle 
hatchlings  [Lepidochefys  kempii]  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  internal  wire- 
tagging  and  turtle  excluder  device 
developm.ent  studies.  These  turtles  will 
be  held  for  up  to  2  years  then  released 
in  the  Gulf  of  Mexico. 
PRT-788471 
Applicant:  Richard  Cabela.  Sidney,  ME 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  [Ekimaliscus  dorcas  dorcas] 
culled  from  the  captive  herd  maintained 
by  Mr.  E.L.  Pringle,  "Huntly  Glen", 
Bedford,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  sur\'ival 
of  the  species. 

PRT-787484 

Applicant:  Keane  Biological  Consulting,  Long 
Beach.  CA 

The  applicant  requests  a  permit  to 
monitor  nesting  sites  and  band 
California  least  terns  [Sterna  antillarum 
browni)  at  Los  Angeles  Harbor,  Terminal 
Island  and  Batiquitos  Lagoon  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

PRT-788470 

Applicant:  Mary  Cabela,  Sidney,  NE 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
bontebok  (Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  EL.  Pringle,  "Huntly  Glen", 
Bedford,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

PRT-769851 

Applicant:  Bruce  J.  Turner,  Johnson  City,  TN 
37601 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
of  up  to  20  specimens  of  desert  pupfish 
[Cyprinodon  macularius)  from  each 
separate  population  throughout  the 
range  of  the  species  for  DNA  research 
for  the  purpose  of  enhancement  of  the 
survival  of  the  sp)ecies. 

PRT-788912 

Applicant:  Exotic  Animals,  Tarzana,  CA 
91356 

The  applicant  requests  a  permit  to 
import  a  female  captive-bred  tiger 


[Panthera  tigris)  fix>m  the  Bahamas  fop 
the  purpose  of  enhancement  of  survival 
through  conservation  educatirai. 
PRT-704301 

Applicant:  Jan  Giacinto  &  Dick  Arthur,  Exotic 
Animals,  Tarzana,  CA  91356 

The  applicant  requests  an  amendment 
to  their  current  permit  for  multiple 
exports  and  reimports  of  a  pair  of 
captive-bred  tigers  [Panthera  tigris]  and 
a  female  captive-bred  leojpard  [Panthera 
pardus)  to  and  from  the  Bahamas  for  the 
purpose  of  enhancement  of  survival 
through  conservation  education. 
PRT-786040 

Applicant:  Alfred  Cuming,  Watkinsville,  GA 
30677 

The  applicant  requests  a  permit  to 
import  18  captive-laid  eggs  of  white- 
eared  pheasant  [Crossoptilon 
crossoptilon)  from  Mr.  Ian  Henderson, 
Stocksfield  on  the  Tyne, 
Northumberland,  United  Kingdom,  for 
the  purpose  of  enhancement  through 
captive  breeding. 

PRT-744554 

Applicant:  Colorado  SUle  University— LCTA 
Lab.,  Fort  Collins.  CO  80523 

The  applicant  requests  an  amendment 
to  their  current  permit  to  collect  plant 
material  of  SHene  lanceolata  in 
Pohakuloa  Training  Area,  Endangered 
Plant  Habitat,  Hawaii,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research  on 
reproductive  biology,  genetics,  and 
propagation. 

PRT-744707 

Applicant:  OTarrnll  Biological  Consulting. 
Las  Vegas.  NV  89108 

The  applicant  requests  an  amendment 
to  their  permit  to  live-capture,  mark, 
measure,  and  release  Pacific  little 
pocket  mouse  [Perognatbus 
longimembris  pacificvs)  throughout  the 
species'  range  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research  and 
population  surveys. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  432,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
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Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  April  8, 1994. 
Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  94-8859  Filed  4-12-94;  8:45  am] 
BILUNG  CODE  4310-65-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  U.S.  Agency  for  International 
Development  (U.S.A.I.D)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Records 
Management  Officer,  Renee  Poehls. 
(202)  736-4743,  N!/FA/AS/ISS/RM, 
room  B930  NS,  Washington.  D.C. 
20523-0097. 

Date  Submitted:  March  25,  1994. 

Submitting  Agency:  U.S.  Agency  for 
International  Development. 

OMB  Number:  0412-0532. 

Type  of  Submission:  Renewal. 

Title:  Training  Cost  Analysis  (TCA) 
System. 

Purpose:  The  U.S.  Agency  for 
International  Development  (A.I.D.) 
provides  training  in  the  U.S.  for  over 
19.000  students  each  year  from  Third 
World  countries.  These  "A.I.D. 
Participants"  and  their  training 
programs  are  managed  by  303 
contractors.  Contracts  are  let  by  A.I.D. 
Missions  overseas,  Central  and  Regional 
Bureaus  in  Washington.  DC,  and  the 
Office  of  International  Training.  The 
Agency  has  now  developed  a  project 
management  system  which  will 
standardize  most  aspects  of  the 
participant  training  process,  including 
the  definition  of  training  activities 
provided  by  contractors  for  A.I.D. 
Participants;  the  submi.ssion  of  cost 
proposals  in  response  to  an  RFP  which 
identifies  the  costs  of  those  services; 
and  a  cost  reporting  system  which 
enables  project  managers  to  assure  that 
contractors  are  keeping  within  their 


proposed  budgets.  Respondents  to  an 
RFP  will  have  a  submission  burden  of 
one  and  a  contractor  will  have  a 
submission  burden  of  four. 

Annual  Reporting  Burden: 
•Respondents:  375  (a)  &  200  (b);  annual 
responses:  375  (a)  &  800  (b);  average 
hours  per  response:  16  (a)  &  8  (b); 
annual  burden  hours:  6000  (a)  &  6400 
(b). 
*(a)  RTP  and  (b)  contractors 

Reviewer:  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget,  room 
3201,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  29,  1994. 

Elizabeth  Baltimore, 

Bureau  for  Management.  Administrative 
-Service,  Chief,  Information  Support  Services 
Divkion. 

jFRDoc.  94-8781  Filed  4-12-94;  8:45  am] 

BiLLlNQ  CODE  6116  01-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  701-TA-355  (Final),  and 
731-TA-659  and  660  (F(nal)] 

Grain-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan;  Commission 
Determination  to  Conduct  a  Portion  of 
the  Hearing  in  Camera 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closui-e  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  the  request  of  two 
respondents  and  petitioners  in  the 
above-captioned  final  investigations,  the 
Commission  has  unanimously 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  April  12,  1994,  in 
camera.  See  Commission  rules  201.13 
and  201.35(b)(3)  (19  CFR  201.13  and 
201.35(b)(3)).  The  remainder  of  the 
hearing  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lyons,  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-205-3094. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  believes  that  unusual 
circumstances  are  present  in  these 
investigations  so  as  to  make  it 
appropriate  to  hold  a  portion  of  the 
hearing  in  camera.  This  decision  is 
made  in  light  of  the  desirability  of 
affording  a  full  discussion  at  the  hearing 
of  business  proprietary  information 
(BPI)  concerning  (1)  the  condition  of  the 


domestic  industry  or  industries;  (2) 
confidential  pricing,  capacity,  and 
capacity  utilization  data;  and  (3) 
confidential  data  regarding  profitability, 
cost  of  goods  sold,  and  sales,  general 
and  administrative  expenses  relating  to 
a  small  number  of  domestic  producers. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible,  its 
business  should  be  conducted  in  public. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in  the 
above-captioned  investigation  be  closed  to 
the  public  to  prevent  the  disclosure  of 
business  proprietary  information. 

By  order  of  the  Commission. 

Issued:  April  7,  1994. 
Doiuia  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-8812  Filed  4-12-94;  8:45  am] 

BILUNG  CODE  702(M>2-I> 


[Investigation  337-TA-362] 

Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

In  the  Matter  of  Certain  Methods  of 
Assembling  Plastic  Ball  Valves  and 
Components  Thereof 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondents  on  the  basis  of  a 
settlement  agreement:  Natural  Gas 
Products  Co.  ("NGPC")  and  Friatec  AG 
Keramik-und  Kunststcffwerke 
("Friatec"). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officers  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties. 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  5, 1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
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Street  SW..  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoQ  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  April  5, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc  94-»851  Filed  4-12-94;  8:45  ami 
BILUNO  CODE  7ta»43-P 

PnvestigaUon  No.  337-TA-351] 

Commission  Determination  t4ot  To 
Review  an  Initial  Detennination 
Terminating  the  Investigation  as  to 
Respondent  Kevin  Scheier  on  the 
Basis  of  a  Consent  Order  Agreement 
and  issuance  of  Consent  Order 

In  the  Matter  of  Certain  Rpmovable  Hard 
Disk  Cartridges  and  Products  Containing 
Same 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
terminating  the  above-captioned 
investigation  as  to  one  respondent  on 
the  basis  of  a  consent  order  agreement 
and  consent  order.  The  deadline  for 
completion  of  this  investigation  is 
November  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachele  R.  Valente,  Esq.,  Office  of  the 


General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3089. 

SUPPLEMENTARY  INFORMATION:  On  May 
20, 1993,  the  Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930.  as  amended. 
in  the  misappropriation  of  trade  secrets 
and  trade  dress,  infringement  of 
federally-registered  trademarks,  false 
designation  of  origin  and  p>assing  off  in 
the  importation,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation,  of 
certain  removable  hard  disk  cartridges. 

On  December  28. 1993,  complainant 
Syquest  Technology.  Inc.  ("Syquest") 
and  respondent  Kevin  Scheier 
("Scheier")  filed  a  joint  motion  to 
terminate  the  investigation  as  to  Scheier 
on  the  basis  of  a  consent  order 
agreement  and  a  proposed  consent 
order.  On  February  4, 1994,  Syquest  and 
Scheier  withdrew  the  joint  submission 
dated  December  28. 1993.  and  filed  a 
second  joint  motion  for  termination 
including  modified  versions  of  the 
consent  order  agreement  and  proposed 
consent  order.  On  February  14,  1994, 
the  Commission  investigative  attorney 
filed  a  response  in  support  of  the  joint 
motion.  On  March  7, 1994.  the  presiding 
ALJ  issued  an  ID  (Order  No.  20). 
granting  the  joint  motion.  No  petitions 
for  review  of  the  ID,  or  agency  or  public 
comments,  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19 U.S.C  1337, and 
Commission  interim  rule  210.53. 19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  v^nth  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-2648. 

Issued;  April  6,  1994. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-8852  Filed  4-12-94;  8:45  am] 

BILUNG  COOC  702»-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-351] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

In  the  Matter  of  Certain  Removable  Hard 
Disk  Cartridges  and  Products  Containing 
Same 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Srinivasan  V. 
Chan. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  detennination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  6,  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington.  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRnTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  S'W.,  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 


-■  7368 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday,  April  13,  1994  /  Notices 


granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretan,-. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  6,  1994. 
By  order  of  tho  CommissloR. 
Donna  R.  Koehnke, 

Serrpfart'. 

IFR  Doc.  94-8853  Filed  4-12-94;  8:45  am] 

BJLLINa  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  avail.ible 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  ludith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  room  3219,  Washington,  DC 
20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-167  (SUB-N0.1138X),  Consolidated 
Rail  Corp. —  Abandonment 
Exemption — In  Lake  County, 
Indiana.  EA  available  4/8/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability:  None. 
Sidjiey  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  94-8868  Filed  4-12-94;  8:45  ami 
BILLING  CODE  7035-01 -P 


[Finance  Docket  No.  32474] 

Chicago  and  North  Western 
Transportation  Company— Trackage 
Rights  Exemption — Peoria  and  Pekin 
Union  Railway  Co. 

Peoria  and  Pekin  Union  Railway 
Company  (PPU)  has  agreed  to  grant 
trackage  rights  to  Chicago  and  North 
Western  Transportation  Company 
(C&NW)  over  those  portions  of  PPU 
trackage  located  between  the  point  of 
connection  between  C&NW  and  PPU 
trackage,  at  Darst  Street,  and  a  point 
which  is  the  clearance  point  of  the 


switch  of  the  PPU  tracks  and  tracks 
owned  by  Archer  Daniels  Midland 
Company,  in  Peoria,  IL.  The  trackage 
rights  were  to  become  effective  on  April 
1,^1994.1 

This  notice  is  filed  under  49  CFR 
1180. 2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Thomas  F.  Flanagan,  165  North 
Canal  Street,  Chicago,  IL  60606-1551. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Rv.  Co.— Trackage  Rights— BN,  354 
l.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  l.C.C.  653  (1980). 

Decided:  April  6,  1994. 

By  She  Commission,  loseph  H.  Dettmar. 
Acting  Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  94-8854  Filed  4-12-94;  8:45  am) 

BILUNG  CODE  703S-01-P 

[Docket  No.  AB-6  (Sub-No.  359X)] 

Burlington  Northern  Railroad  Co. — 
Abandonment  Exemption — In  Mobile 
County,  AL 

AGENCY:  Interstate  Commerce 

Commission. 

ACTlOfi:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  Burlington 
Northern  Railroad  Company  (BN)  from 
the  prior  approval  requirements  of  49 
U.S.C.  10903-10904  to  permit  BN  to 
abandon  its  car  barge  service  between 
Mobile  and  Blakely  Island,  AL,  and  the 
Blakeiy  Island  track  between 
engineering  station  (ES)  O.OON  to  ES  58 
+  98N  and  ES  0  +  OOS  to  ES  103  +  53S. 
a  total  of  3.08  miles.  The  exemption  will 
be  subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


I  Under  49  CFR  n50.32(b),  a  notice  of  exemption 
does  not  become  effective  until  7  days  after  filing. 
.According  to  the  verified  notice  of  exemption, 
applicant  proposed  to  consummate  the  transaction 
on  March  25.  1994.  Applicant's  verified  notice  of 
exemption  was  originally  filed  on  March  15.  1994. 
Because  applicant  had  to  submit  an  additional 
filing  foe.  the  filed  date  of  the  verified  notice  of 
exemption  became  March  25.  1994.  Therefore, 
consummation  should  not  have  taken  place  prior  to 
April  1,  1994.  Applicant's  representative  has 
confirmed  that  the  correct  consummation  date  is  on 
or  after  April  1. 1994. 


assistance  has  been  received,  this 
exemption  will  be  effective  on  May  13, 
1994.  Formal  expressions  of  intent  to 
file  an  offer "  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  April  25, 1994.  Petitions  to  stay 
must  be  filed  by  April  28, 1994. 
Requests  for  a  public  use  condition  in 
conformity  with  49  CFR  1152.28(a)(2) 
must  be  filed  by  May  3,  1994.  Petitions 
to  reopen  must  be  filed  by  May  9,  1994 
ADDRESSES:  Send  pleadings  referring  to   - 
Docket  No.  AB-6  (Sub-No.  359X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  BN's  representative,  Sarah  J. 
Whitley,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth,  Texas  76102- 
5384. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Director  Beryl  Gordon  (202) 
927-5610.  (TDD  for  hearing  impaired: 
(202)927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided:  April  1.  1994. 

By  the  Commi,ssion,  Chairman  McE)onald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  ar.d  Philbin. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[PR  Doc.  94-8855  Filed  4-12-94;  8:45  am) 

BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances:  Notice  of 
Proposed  1994  Aggregate  Production 
Quotas 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 
ACTION:  Notice  of  proposed  revised 
aggregate  production  quotas  for  1994. 

SUMMARY:  This  notice  proposes  revised 
1994  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  as  required  under  the  Controlled 
Substances  Act  of  1970. 
DATES:  Comments  or  objections  should 
be  received  on  or  before  (30  days  after 
date  of  publication). 


I  See  Exempt,  of  Rail  Line  Abandonment — O^ers 
of  Finan.  Assist..  4  I.CC.2d  164  (1987). 
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ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
rOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington,  DC,  20537,  Telpphone: 
(202)307-7183. 

SUPPLEMENTARY  INFORMATION:  Sw  tion 
306  of  the  Controlled  Substonces  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  ai;gregate 
production  quotas  for  all  controlled 
substances  listed  in  Schedules  I  ar.d  II. 
This  responsibility  has  been  delegated 


to  the  Administrator  of  the  DEA  by 

§  0. 100  of  title  28  of  the  Code  of  Federal 

Regulations. 

On  Octobers,  1993.  a  notice  of  the 
1994  established  aggregate  production 
quonis  was  published  in  the  Federal 
Register  (58  PR  52508).  The  notice 
stipulated  that  the  Adn-,inistrator  of  the 
DLA  would  adjust  the  quotas  in  earlv 
1994  as  provided  for  in  title  21,  Code  of 
Federal  Regulations,  §  1303.23(c).  These 
3ggre;,uite  produ(.tion  quotas  represent 
those  aniOLUits  of  rontrolled  substances 
that  may  be  produced  in  the  United 
States  in  1994  and  do  not  include 
amounts  which  may  be  imported  for  use 
in  industrial  processes. 

The  proposed  revisions  are  based  on 
a  re\  iew  of  1993  \ ear-end  in\entories, 


Basic  class 


1993  disposition  data  submitted  by 
quota  applicants,  estimates  of  the 
medical  needs  of  the  United  States 
submitted  to  the  DEA  by  the  Food  and 
Drug  Administration  and  other 
information  available  to  the  DEA. 

Therefore,  under  the  authority  vested 
in  the  Attornev  General  by  section  306 
of  the  CSA  of  1970  (21  U.S.C.  826)  and 
delegated  to  the  Administrator  by 
section  0.100  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Administrator 
of  the  DEA  hereby  proposes  the 
following  changes  in  the  1994  aggregate 
production  quotas  for  the  listed 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base. 


Schedule  I: 

2,5-  Dlmettioxyamphetamine 
Schedule  II: 

Alfertanil  

Amphetamine  

Codeine  (for  sale)  

Desoxyeptiednne  

Diphenoxylate  

Levorphanol  

Methylphenidate  

.OpMum 

Oxycodone  (for  sale) 

Oxycodone  (for  conuersion) 

Oxymorphone 

Pentoljarbital  

Phencyclidine  

Secobarbital  

Sufentanil  


Previously  estat>- 
lished  19S4  aggre- 
gate production 
Quotas 


15.400.000 


64 

1 

5 

1, 
A. 

14, 


7.110 

359.000 

.235,000 

22,100 

,023,000 

6,400 
.300,000 
,242.000 
,312,000 

3.400 

1.400 

430.000 

32 

550.000 

620 


Proposed  revised 

1994  aggregate 

production  quotas 


15.610.000 

8.000 

469,000 

58,127.000 

11.000 

638.000 

7.400 

6.924,000 

688.000 

2,995.000 

5,400 

2.420 

15,000.000 

52 

338,000 

870 


All  interested  persons  are  invited  to 
submit  their  comments  and  objet.tions 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
bearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notice  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866. 


Rules  e.stablishing  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  are 
required  by  statute,  fulfill  United  States 
obligations  under  the  Single  Convention 
on  Narcotic  Drugs,  1961,  and  other 
international  treaties,  and  are  essential 
to  a  criminal  law  enforcement  function 
of  the  United  States.  Without  the 
periodic  establishment  and  adjustment 
of  aggregate  production  quotas, 
pharmaceutical  manufacturers  in  the 
United  States  could  not  lawfully 
produce  a  wide  variety  of  medically 
necessary  pharmaceutical  drugs. 

These  actions  have  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  raises  no  Federalism 
implications  which  would  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  action  will  have  no  significant 
impact  upon  small  entities  whose 
interests  must  be  considered  under  the 


Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  The  establishment  and  revision 
of  annual  produtiion  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  the 
international  obligations  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  April  5,  1994. 
Thomas  A.  Constantine, 
Administrator. 

|FR  Doc  94-8784  Filed  4-12-94;  8:45  ami 
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DEPARTMEFfT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-VV)  issued 
during  the  period  of  March,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decrea.sed  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
.separations  at  the  firm. 
TA-W-29.467;  Pacific  Western  Forest 

Indu'itnes.  St.  Helens.  OR 
TA-W-29.417:  R.P.  Nixon  Operations. 

Inc..  Havs.  KS 
TA-W-29.4i6:  Sonoco  Fibre  Drum. 

Saraland.  AL 
TA-W-29.389:  Aeroscientific  Corp.. 

Deaverton,  OH 
TA-W-29.390:  A.J.  Electronics.  Inc., 

Chatsworth,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-29.328:  Tetra-Pak.  Inc.. 

Minneapolis,  MN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-\V-29.345:  Cameo  Products  &■ 

Services.  Houston.  TX 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29.492:  Banister  Shoe  Co.,  U.S. 
Shoe  Corp..  Beloit.  W'l 
Tha  importation  of  footwear  did  not 
negatively  impact  employment  at  the 
retail  level.  The  corporation 
experienced  increasing  footwear  sales 
during  the  relevant  period. 

TA-W-29.505;  Apertiis  Technology, 
Eden  Prairie,  MN 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-\V-29.530:  Northwest  Alloys.  Inc.. 

Addy,  WA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
T.A-W-29,394;  Martin  Marietta, 

Projection  Display  Products, 

SxTocuse.  NY 
Bids  awarded  to  foreign 
manufacturers  represented  an 
insignificant  part  of  the  subject  firm's 
sales  decline  during  the  relevant  period. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29.539;  Moog  Automotive,  St. 
Louis,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
4, 1993. 

TA-W-29.422:  KSG-Bohn.  South  Haven. 
MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  6, 
1993. 

TA-W-29.474;  Leslie  Fay  Co.. 
Sportswear  Div..  Morrow,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
19,  1993. 

TA-W-29.425:  Great  Southern  Oil  and 
Gas  Co  ,  Inc.,  Lafayette.  LA 

A  certification  was  issued  covering  all 
workjers  separated  on  or  after  January  5, 
1993. 

TA-W-29.544:  Oshkosh  BGosb. 

Oshliosh,  WI  (2660  Oregon  Street) 
TA~W-29.544A:  Oshkosh  B'Gosh. 

Oshkosh.  WI(2748  Oregon  Street) 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
15,  1993. 

TA-W-29,543:  Oshkosh  B'Gosh. 
McKenzie,  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31.  1993. 

TA-W-29,513:  Rosaria  Sportswear,  Inc., 
^assaic.  Nf 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
25,1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1994. 

In  order  for  an  affirmative 
determir»ation  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00008:  Allied  Signal 
Aerospace.  Eatontown.  Nf 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
subject  firm  to  Canada  or  Mexico  during 
the  relevant  period. 

A  survey  was  conducted  with  firms  to 
whom  Allied  Signal  Aerospace 
submitted  bids  for  large  contracts  and 
was  not  awarded  the  project.  Results 
revealed  that  respondents  did  not  utilize 
Mexican  or  Canadian  production 
sources  for  the  subject  contracts.  An 
investigation  is  currently  in  process  for 
trade  adjustment  assistance  under 
Section  223  of  the  Trade  Act.  The 
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number  assigned  for  this  TAA 
investigation  is  TA-VV-29,457. 
NAFTA-TAA-00054:  National  Steel 
Pellet  Co.,  Keewatin,  MN 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
Section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8. 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

NAFTA-TAA-00039;  J.C.  Penney  Co.. 
Inc.,  Drapery  Fabrication,  Center, 
Custom  Decorating  Sales  Center, 
Newark,  DE 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
Section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

NAFTA-TAA-00035;  Arn\co  Stainless  Sr 
Alloy  Products,  Bridgeville.  PA 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  have  not 
been  met.  There  was  no  shift  of 
production  operations  performed  by  the 
workers  to  Mexico  or  Canada  during  the 
relevant  period.  The  investigation 
revealed  that  the  plant  ceased 
production  in  late  1993  and  that 
customers  did  not  utilize  firms  in 
Mexico  or  Canada  for  the  finishing  of 
the  types  of  stainless  and  alloy  steel 
production  previously  done  by  the 
Bridgeville.  PA  plant.  An  investigation 
is  being  immediately  instituted  for  trade 
adjustment  assistance  under  Section  223 
of  the  Trade  Act.  The  number  assigned 
for  this  trade  adjustment  assistance 
investigation  is  TA-\V-29.716. 
NAFTA-TAA-00056;  Bristol 

Consolidators,  Inc.  Indianola,  PA 

The  investigation  revealed  that 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O0036;  Key  Tronic  Corp.. 
Cheney,  WA  and  liumanix 
Temporary  Services,  Spokane,  WA 
A  certification  was  issued  covering  all 
workers  of  Key  Tronic  Corp.,  Cheney, 
WA  engaged  in  employment  related  to 
electrical  and  final  assembly  of 
keyboards  separated  on  or  after 
Decembers.  1993. 


A  certification  was  issued  covering  all 
workers  of  Humanix  Temporary 
Services,  Spokane,  WA  engaged  in 
employment  related  to  electrical  and 
final  assembly  of  keyboards  at  Key 
Tronic  Corp..  Cheney,  WA  separated  on 
or  after  December  8. 1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  March,  1994.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-1318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington.  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  to  wTite  to  the  above 
address. 

Dated:  April  5,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-8864  Filed  4-12-94.  8  45  am] 

BILLING  CODE  «510-J0-M 


(SGA  No.  DAA  94-004] 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Youth 
Pilot  Projects 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTJON:  Notice  of  availability  of  funds 

and  solicitation  for  grant  application 

(SGA). 

SUMMARY:  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  under  Title  IV  of  the 
Job  Training  Partnership  Act,  is  seeking 
grant  applications  to  test  better  wavs  of 
providing  effective  employment  and 
training  services  to  out-of-school  youth 
who  are  economically  disadvantaged. 
This  grant  solicitation  consists  of  two 
separate  competitions — (1)  single  site 
grants  in  which  new  untested  ideas  for 
a  youth  program  will  be  implemented  at 
one  site,  or  an  existing  youth  program 
will  be  pilot-tested  in  a  different  site: 
and  (2)  muhi-site  grants  in  which  an 
existing  small-scale  youth  program  will 
be  pilot-tested  in  five  or  more  additional 
sites.  The  Department  may  award  an 
evaluation  contract  to  an  outside 
contractor  to  evaluate  grantees' 
performance  which  will  require 
grantees'  cooperation. 

Applications  may  be  submitted  for 
both  the  single  site  and  multi-site 
grants.  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement. 

DATES:  Applications  for  grant  awards 
will  be  accepted  com.Tiencing  April  13, 
1994.  The  closing  date  for  receipt  of 
applications  shall  be  May  16,  1994.  at  2 
p.m.  (Eastern  Time). 


ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration.  Division  of  Acquisition 
and  Assistance.  Attention:  Charlotte  A. 
Adams,  Reference:  SGA/DAA  94-004. 
200  Constitution  Avenue.  NW.,  room  S- 
4203.  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  A.  Adams,  Division  of 
Acquisition  and  Assistance,  telephone 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  announces  the 
availability  of  funds  to  conduct 
innovative  pilot  projects  aimed  at  out- 
of-school  youth. 

This  announcement  consists  of  three 
parts:  Part  I— Background.  Part  II— 
Application  Process  and  Part  Ill- 
Reporting  Requirements. 

Part  I— Background 

It  is  the  Departm^ent  of  Labor's 
experience  that  few  out-of-school  youth 
programs  supported  by  the  Job  Training 
Partnership  Act  (JTPA)  have  been 
effective.  JTPA  programs  in  general 
appear  to  have  no  positive  impact  on 
the  earnings,  employment,  criminal 
involvement,  or  welfare  dependency  of 
male  and  female  out-of-school  youth. 

Current  JTPA  Title  II-C  programs 
spend  an  average  of  $2,800  per  youth 
and  last  perhaps  four  or  five  months.  It 
may  well  be  that  this  is  too  small  and 
too  short  term  of  an  investment  to 
expect  to  turn  around  the  lives  of 
economirjily  and  educationally 
disadvantaged  youth.  We  also  believe 
that  new  and  different  approaches  to 
serving  the  needs  of  youth  should  be 
tested. 

The  Employment  and  Training 
Administration  (ETA)  believes  that 
more  comprehensive  and  innovative 
second-change  approaches  need  to  be 
designed  and  tested  that  focus  on  the 
needs  of  youth,  particularly,  out-of- 
school  youth,  on  a  variety  of  fronts.  This 
solicitation  is  a  pilot  effort  by  the 
Dt^partment  and  ETA  to  move  in  that 
direction.  In  both  the  single  site  and 
multi-site  grants,  the  Department  is 
particularly  looking  for  models  that  are 
more  comprehensive  and  intensive  than 
are  tvpicallv  now  provided  by  JTPA 
Title  II-C.  " 

Ideally,  the  development  of  new 
approaches  to  serving  youth  occurs  in 
several  stages — 

(1)  An  idea  or  model  is  developed; 

(2)  The  idea  is  put  into  practice  at  o;.!* 
site,  and  then  perhaps  at  a  second  sit  > 
with  some  modifications; 
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(3)  The  model  program  is  then  pilot- 
tested  a  several  sites; 

(4)  The  model  program  then  enters  a 
demonstration  stage  in  which  it  is 
formally  evaluated  using  random 
assignment  of  program  applicants  to 
treatment  and  non-treatment  group  at 
several  sites;  and 

(5)  If  the  random-assignment 
evaluation  results  come  out  positive,  the 
model  program  is  replicated  widely 
across  the  country.  This  grant 
announcement  covers  stages  (2)  and  (3) 
of  this  process — the  pilot-testing  of  a 
new  approach  at  a  first  or  second  site  or 
at  multiple  sites. 

Part  n — Application  Process 

A.  Eligible  Applicants 

All  private  for-profit,  non-profit 
organizations,  educational  institutions, 
and  state  and  local  governments  can 
apply  for  both  the  single  site  and  multi- 
site  grants.  However,  any  award  made  as 
a  result  of  this  solicitation  will  he  non- 
fee  bearing. 

B.  Funding 

Funding  for  this  solicitation  is 
authorized  under  the  Job  Training 
Partnership  Act  (JTPA)  title  IV-D  pilot 
and  demonstration  funds.  The 
Department  has  set  aside  $1  million  for 
a  number  of  single  site  pilot  project 
grants,  and  $1  million  for  one  multi-site 
pilot  project  grant. 

C.  Application  Procedures 

All  Information  Required  To  Submit 
A  Proposal  is  Contained  in  This 
Announcement. 

1.  Submission  of  Proposals 

An  original  and  three  (3)  copies  ofthe 
proposal  shall  be  submitted.  Applicants 
should  clearly  label  their  proposals  to 
indicate  whether  they  are  applying  for 
a  single  site  or  multi-site  grant.  The 
proposal  shall  consist  of  a  of  two  (2) 
separate  and  distinct  parts:  Part  I  shall 
contain  the  cost  proposal  which 
includes  the  following  items:  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance:"  (See  Appendix  A)  and  SF 
424A.  "Budget"  (See  Appendix  B).  Also. 
the  budget  shall  include  on  a  separate 
page(s)  a  detailed  cost  analysis  of  each 
line  item  in  the  budget. 

Part  II  shall  contain  a  technical 
proposal  that  demonstrates  the  offeror's 
capabilities  in  accordance  with  the 
Statement  of  Work  of  this  solicitation. 
No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal.  In 
order  to  assist  offerors  in  the 
preparation  of  their  proposals  and  to 
facilitate  the  exp)€ditious  evaluation  by 
Ihe  panel,  proposals  should  be 
organized  and  presented  in  the  same 


sequential  order  as  the  Evaluation 
Criteria  In  part  11(F)  of  this  solicitation. 

2.  Hand  Delivered  Proposals 

Proposals  must  be  mailed  at  least  five 
days  prior  to  the  closing  date.  However, 
if  proposals  are  hand  delivered,  they 
must  be  received  at  the  designated  place 
by  2  p.m..  Eastern  time  by  May  16, 1994. 
All  overnight  mail  will  be  considered  to 
be  hand  delivered  and  must  be  received 
at  the  designated  place  by  the  specified 
closing  date.  Telegraphed  and/or  faxed 
proposals  will  not  be  accepted.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of  non- 
responsjveness. 

3.  Late  Proposals 

Any  proposals  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  application  (e.g. 
an  offer  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th); 

(2)  Was  sent  by  U.  S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  terra  "working 
days"  excludes  weekends  and  U.  S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establi^  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelop  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal,  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  ofthe  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  bull's  eye  postmark  on  both 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 


both  the  envelope  or  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  bull's  eye  postmark  on  both 
the  receipt  and  the  envelope  or  wrapper. 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  an  offeror  or  an  authorized 
representative.  If  the  representative's 
identity  is  made  known  and  the 
representative  signs  a  receipt  for  the 
proposal  before  award. 

4.  Period  of  Performance 

The  period  of  performance  under  this 
grant  will  be  12  months  from  the  date 
of  grant  execution. 

5.  Option  To  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation  and  the 
needs  of  the  Department,  the  grants  may 
be  funded  for  up  to  two  additional 
years. 

D.  Matching  Requirements 

The  Department  of  Labor  funding 
under  these  awards  shall  equal  80 
percent  of  the  total  grant  cost.  The 
awardee  shall  provide  not  more  than  10 
percent  from  other  federal  sources  and 
the  remainder  from  non-federal  sources. 
The  matching  funds  can  be  in  cash  or 
in-kind. 

E.  Statement  of  Work 

Proposed  projects  for  single  site  pilot 
projects  can  be  either  an  existing  project 
or  a  new  innovative  idea  for  serving  out- 
of  school  youth.  Projects  proposed  for  a 
multisite  pilot  should  already  exist. 
Grants  funded  under  this  competition 
must  include  an  evaluation  component 
that  tracks  the  implementation  and 
operation  ofthe  pilot  sites  and  the 
outcomes  of  participants.  If  the  pilot 
sites  appear  to  be  successful,  the 
Department  at  some  later  point  may 
wish  to  formally  evaluate  these  models 
through  the  random  assignment  of 
program  applicants  to  treatment  and 
non-treatment  groups. 

1.  Single  Site  Grant  Competition 

Under  this  part,  the  Department  will 
provide  a  number  of  small  grants  to 
pilot-test  new  approaches  to  serving 
out-of-school  youth  in  an  initial  site  or 
a  second  site.  These  models  will  not  be 
formally  evaluated  at  this  stage.  This 
generally  should  be  seen  as  an  im'tial 
pilot  project  stage,  which  may 
eventually  lead  to  pilot-testing  in 
multiple  sites  and  later  to  formal 
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demonstration  and  evBluation. 
Applicants  for  these  grants  should 
explain  in  their  proposals  why  the  idea 
they  plan  to  implement  has  the 
potential  for  serving  out-of-school  youth 
effectively. 

If  it  is  a  new  idea  to  be  tried  for  the 
first  time,  justification  as  to  why  the 
model  should  be  successful  in  meeting 
the  needs  of  youth  should  be  provided 
in  the  proposal.  If  it  is  an  existing 
program  to  be  pilot-tested  in  a  second 
site,  documentation  should  be  provided 
regarding  the  characteristics  of  enrollees 
in  the  existing  program,  services 
provided,  and  outcomes.  The  proposal 
should  also  demonstrate  an 
understanding  of  what  else  has  been 
tried  in  serving  out-of-school  youth,  and 
how  the  suggested  model  differs  from 
other  approaches. 

The  application  should  include  an 
evaluation  component  to  document  the 
implementation  and  operation  of  the 
pilot  project.  The  evaluation  should  not 
include  random  assignment  of  program 
applicants,  but  should  document  the 
characteristics  of  youth  served,  ser\'ices 
provided,  how  the  services  were 
provided  and  outcomes  of  participants. 

2.  Multi-Site  Grant  Competition 

Under  this  part,  the  Department  wants 
to  pilot  test  a  structured  model  that 
holds  promise  for  serving  out-of-school 
youth.  Applicants  under  this  part 
should  me^e  a  strong  case  that  the 
model  they  are  propyosing  holds  promise 
for  serving  out-of-school  youth 
effectively.  The  model  being  proposed 
should  already  be  in  operation  in  at 
least  one  site. 

Evidence  should  be  provided  in  the 
proposal  that  the  model  is  being 
successfully  implemented  at  the 
existing  site.  The  proposal  should  also 
demonstrate  an  understanding  of  what 
else  has  been  tried  in  serving  out-of- 
school  youth,  and  how  the  suggested 
model  differs  from  other  approaches. 
Documentation  should  be  provided  as  to 
number  of  youth  served,  types  of 
services  provided,  and  outcomes. 

The  multi-site  pilot  project  that  will 
be  funded  here  should  be  seen  as  a 
preliminary  stage  to  formal 
demonstration  and  evaluation.  The 
model  can  be  implemented  in 
approximately  five  pilot  sites  across  the 
country,  within  a  State  or  local  districts 
within  a  large  metropolitan  area.  The 
sites  do  not  need  to  be  identified  at  the 
time  the  application  is  made. 

Applications  under  this  part  should 
include  an  evaluation  component  that 
tracks  the  implementation  and 
operation  of  the  program  model  in  the 
pilot  sites.  The  evaluation  should  not 
include  random  assignment  of  program 
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applicants,  but  should  document  the 
characteristics  of  youth  served,  services 
provided,  and  outcomes  of  participants. 

3.  Program  Model  for  Both  Single  and 
Multi-Site  Grants 

If  the  applicant  proposes  to  pilot-te.st 
a  new  idea  that  has  never  been  tried 
before,  the  proposal  should  discuss  why 
the  proposed  model  holds  promise  for 
serving  out-of-school  youth  effectively. 
The  proposal  should  delineate  the  key 
elements  of  the  model  to  be 
implemented,  and  provide  detailed 
plans  as  to  the  site  in  which  it  will  be 
operated,  the  organization  that  will  run 
the  program,  the  population  of  youth 
who  will  be  the  focus  of  the  program, 
what  serv  ices  will  be  provided,  and 
what  other  agencies  will  coordinate 
with  the  project. 

If  the  applicant  is  proposing  to  pilot- 
test  an  existing  program  in  an  additional 
site  or  in  multiple  sites,  the  propcsal 
should  discuss  what  the  program  does, 
who  it  serves,  how  it  provides  the 
service,  what  and  who  are  involved,  and 
the  outcomes.  It  should  discuss  the 
dynamics  of  replicating  the  program  in 
another  community  and  the  projected 
differences  between  the  initial  and  new 
communities. 

It  should  also  discuss  the  flexibility  of 
the  program  and  how  it  will  be  adapted 
to  address  the  needs  in  the  community 
where  replication  will  occur.  The 
proposal  should  discuss  the  planning, 
staff  development,  and  implementation. 
The  applicant  should  discuss 
preliminary  communication  with  site's 
in  which  the  pilot  testing  may  occur, 
but  no  formal  selection  needs  to  be 
made  by  the  time  of  application. 

The  proposal  should  demonstrate  an 
understanding  of  the  needs  of  youth.  If 
a  national  oi^nization  is  applying  for  a 
multi-site  pilot  project,  the  applicant 
should  demonstrate  intimate 
understanding  of  how  the  proposed 
model  operates  and  what  the  key 
elements  are  that  need  to  be  replicated 
in  the  pilot  sites. 

Applicants  should  discuss  how  their 
model  addresses  the  multiple  problems 
of  youth,  such  as  involvement  in  crime, 
drugs,  and  alcohol;  poor  educational 
backgrounds;  teenage  pregnancy;  lack  of 
access  to  college;  and  lack  of 
emplojTnent  opportunities.  Note  that 
one  mode  is  not  necessarily  expected  to 
address  all  of  these  needs. 

4.  Target  Population  for  Both  Single  and 
Multi-Site  Grants 

Economically  disadvantaged,  out-of- 
school  youth  ages  14-21  are  the  focus 
for  the  single  site  and  multi-site  grants. 
Out-of-school  youth  can  include  both 


high  school  dropouts  and  hi^  school 
graduates. 

5.  Project  Design  for  Both  Single  and 
Multi-Site  Grants 

The  projects  can  focus  on  any  number 
of  solutions  to  problems  facing  out-of- 
school,  economically  disadvantaged 
youth.  This  solicitation  is  seeking  both 
new  ideas  and  ideas  that  have  already 
been  developed  with  a  history  of 
success. 

The  ideas  must  have  measurable 
outcomes  and  services  must  be  provided 
in  an  organized  and  high-quality 
manner.  The  services  can  be  provide 
through  the  school  system,  tfu-ough  a 
recreation  center  in  the  community,  or 
through  a  community  center.  It  must, 
however,  be  able  to  attract  the  youth  to 
be  served  and  it  must  be  easily 
assessable.  Applicants  are  asked  to: 

a.  Describe  tiie  program  and  its 
measurable  goals/outcomes  and 
strategy,  including  services  to  be 
provided  to  accomplish  the  goals; 

b.  Identify  the  key  elements  of  the 
model  that  distinguish  it  and  that  would 
need  to  be  part  of  any  replication  effort. 

c.  Identify  how  pilot  sites  will  be 
selected; 

d.  Provide  a  description  of  the  steps 
to  be  taken  to  recruit  participants  to 
encourage  and  promote  maximum 
participation  by  at-risk  youth  who  are 
currently  under-served  by  education 
and  training  programs,  and  to  determine 
customer  need  and  customer 
satisfaction. 

e.  Describe  design  and 
implementation  of  the  project  giving 
special  attention  to  the  feasibility  of 
operating  the  project  in  a  new  locations. 

f.  Provide  assurances  that  grant  funds 
will  be  used  to  start  a  new  service  or  to 
replicate  an  existing  project  in  new 
location,  not  to  fund  an  already  existing 
site  and/or  existing  services. 

g.  Applicants  should  be  able  to 
demonstrate  on  the  basis  of  past  or 
current  experience  that  they  have  the 
capability  to  implement  the  project  and 
achieve  the  goals  and  objectives  of  the 
project. 

h.  Describe  the  intake  procedures. 
individuaUzed  assessment,  and  case 
management  appjx>ach  to  be  used  by  the 
project. 

i.  Discuss  the  performance  measures 
to  be  used  that  may  include:  Youth 
returning  to  school,  high  school 
completion  or  equivalency;  youth 
entering  postsecondary  institutions, 
apprenticeships,  or  other  advanced 
training  programs;  youth  placed  in  jobs; 
or  youth  participating  in  education, 
training  and  emplov-ment  services.  They 
may  also  include,  reduced  number  of 
drug-related  arrest,  teenage  pregnancies, 
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^eater  involvement  in  community 
activities,  such  as  recreation  and  sports, 
study  groups,  cultural  and  theater 
activities,  etc. 

F.  Rating  Criteria  for  A  ward  for  Both 
Single  and  Multi-Site  Grants 

Applicants  are  advised  that  the 
selection  of  grantees  for  awards  is  to  be 
made  after  careful  review  by  a  panel  of 
specialists.  Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
application.  The  panel  results  are 
advisory  in  nature  to  help  establish  a 
competitive  range.  The  Grant  Officer 
will  make  final  awards  based  on  what 
is  in  the  best  interests  of  the 
Government. 

1.  Quality  of  Program  Model  To  Be 
Pilot-Tested 

Proposals  will  be  evaluated  based  on 
the  applicant's  justification  that  the 
proposed  model  can  have  a  long-term 
difference  in  the  lives  of  out-of-school 
youth.  The  model  should  be  intensive 
and  comprehensive  enough  to  turn 
around  the  lives  of  youth.  If  the  model 
is  already  in  existence,  discuss  its 
effectiveness  in  serving  youth.  (30 
points). 

2.  Quality  of  Implementation  Plan  for 
Pilot-Testing  the  Model 

The  plan  should  be  structured  for 
pilot-testing  the  program  model.  For 
single  site  pilot-tests  under  part  I1(E1, 
the  proposed  site  should  be  identified, 
and  plans  in  place  to  implement  the 
program.  Matching  funds  should  be 
committed,  and  the  program  operator 
identified.  Coordination  with  other 
agencies  should  also  be  identified. 

For  multi-site  pilots  under  Part  11(E), 
the  pilot  sites  do  not  need  to  be 
identified,  but  a  structured  plan  needs 
to  be  presented  as  to  how  sites  will  be 
selected,  and  what  coordination  with 
other  agencies  will  be  sought. 
Coordination  with  other  agencies 
should  also  be  identified.  (30  points). 

3.  Experience  of  Grant  Applicant 

Applicants  should  describe  the 
experience  both  of  the  organization  and 


of  the  staff  that  will  be  involved  in  the 
pilot  program  in  dealing  with  out-of- 
school  youth.  An  applicant  should 
describe  the  success  rate  of  the 
organization  with  such  programs.  (20 
points). 

4.  Evaluation  Approach  and  Planned 
Outcomes 

The  pilot  project  is  intended  to  result 
in  a  measurable  increase  in  outcomes 
for  cut-of-school,  economically 
disadvantaged  youth  in  the  grantee's 
area.  The  discussion  must  include  a 
clear  description  of  the  project 
performance  goals  and 
accomplishments  and  what  outcome 
measures  and  planned  evaluation 
approach  will  be  used  to  assess  how 
well  the  program  has  met  its  objectives. 
(15  points). 

5.  Need  for  Project  in  Pilot  Sites 

An  applicant  should  describe  the 
level  of  need  for  this  project  in  the 
proposed  pilot  sites.  It  should  discuss 
the  population,  such  as  age,  gender, 
educational  level,  the  project  will  serve. 
It  should  describe  the  economic  and 
social  dynamics,  such  as  poverty,  crime, 
school-drop-out,  and  teenage  pregnancy 
rates,  of  the  geographic  area  to  be 
served.  (5  points). 

6.  Matching  Requirements 

Applicants  who  fail  to  comply  with 
the  matching  requirements  set  forth  in 
the  application  process  shall  not  be 
considered  for  award. 

Pari  III — Reporting  Requirements 

The  grantee  shall  furnish  the  reports 
and  documents  listed  below: 

A.  Quarterly  Financial  Reports 

The  grantee  shall  submit  to  the  Grant 
Officer  Technical  Representative 
(GOTR)  within  30  days  following  the 
end  of  each  quarter,  three  copies  of  a 
quarterly  Financial  Status  Report  (SF 
269)  until  such  time  as  all  funds  have 
been  expended  or  the  period  of 
availability  has  expired. 


B.  Quarterly  Progress  Report 

The  grantee  shall  submit  to  the  GOTR 
within  30  days  following  the  end  of 
each  quarter,  three  copies  of  a  quarterly 
progress  report.  Reports  shall  include 
the  following  in  brief  narrative  form: 

1.  A  description  of  overall  progress  of 
work  activities  accomplished  during  the 
reporting  period. 

2.  An  indication  of  current  problems, 
if  any,  which  may  delay  performance 
and  proposed  corrective  action. 

3.  Program  status  and  financial  data/ 
information  relative  to  expenditure  rate 
versus  budget,  anticipated  staff  changes, 
etc. 

C.  Preliminary  Report  (Draft  Final) 

This  report  shall  summarize,  in  a 
format  to  be  prescribed  at  a  later  date, 
project  activities,  evaluation  findings, 
implications,  conclusions,  and 
recommendations  resulting  from  the 
project  work  to  date.  It  shall  be 
submitted  in  an  original  and  2  copies  to 
the  Grant  Officer  30  days  before  the 
expiration  date  of  the  grant. 

D.  Final  Report 

This  report  shall  update  information 
and  reflect  ETA  comments  in  the  draft 
final  report.  It  should  include  a  short 
executive  summary.  It  shall  be 
submitted  in  an  original  and  2  copies  to 
the  GOTR  30  days  after  the  expiration 
date  of  the  grant.  Five  percent  of  the 
Federal  share  of  the  grant  is  considered 
payment  for  the  final  evaluation  report. 
Therefore,  ETA  will  reimburse  grantees 
in  an  amount  not  to  exceed  95%  of  the 
grant  amount  until  an  acceptable  draft 
final  report  is  received. 

Signed  at  Washington,  DC,  this  7th  day  of 
April  1994. 

lanice  E.  Ferry, 

Grant  Officer.  ETA. 

Appendices 

A.  SF— 424,  Application  for  Federal 
Assistance 

B.  SF-424A,  Budget 

BILLING  CODE  4510-30-M 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday,  April  13.  1994  /  Notices 


17575 


1.  nrtcfmnmiueit 
Q    ConMmction 
O  NoivOinitnictgn 


Q  CorutmcUon 
O  NofvConftiuctlon 


1.  Mil  •wwimiB 


1- BATf  BtCrVB  CV  r  ATI 


4-  MTI  VCOVCB  IT  riMKM  AOOCV 


•^«^*tJCAWT  MTOMUnOM 


Sum 


LagHNam*: 


Addrass  fffn*  c'V.  counfy,  lUl*.  antf  zip  eoMi: 


*.  WMPtom  lomrgiOTww  nukmm  (tptt 


t.  1WC  OF  A»njC*TtOlt 


a  >*• 


Q  Contmuanon        Q  n«vis»i 

B  n»ii«ioft.  antar  aopropflaia  Mt«(t)  m  bai$*»:  Q        Q 

A.  tnoMJi  Award         a  Oacraa**  Aaraid  C  kioaasa  CXmot 

O.  Oacraasa  Ouwian    0(har  (tcmjfy^ 


«•.  CATALOO  OF  mcKM.  ooaimic 

AUiSTAIUCt  NWMMR 


TTTUL- 


J 


M.  AMCAS  AFFtCIU)  t»  MOJICT  (eitft.  COuncwi,  f  UIM.  aJC-^ 


Organizational  Unit 


Nana  and  laiaphona  nwnbar  al  «a  iwaan  »  ba 
maappicatan  lgn»m—c«^i 


an  aaoar*  IrtvotvMg 


».  WytOFAmiCAKT:|anlara<»m»ia»«Wlaffc'toj  □ 

*-  Suta  H.  k«twiidam  9E*iod  DM. 

B.  Cour^  I  SWa  CUwiimiaU  mgutiAnn  at  H^^ 

C  Uurilopal  i.  Pmt 

0.  Townah*  K.  MwiTito 

E.  Manuw  L  Mmdutf 

F    mtarmwMcipal  y  PioM  Creaniwa< 

O  Spacial  Oiatrici  ILOhar  (Scacityt    _ 


I.  KAMI  OF  FCDOM,  AaEMCV: 


11.  oocwmw  mu  of  affucamts  fmocct: 


tr  FHOFQSCP  FWOJtCr: 


Start  Data 


En«ngOaia 


>«■  cowcacmowAi.  oisTmcrs  or 


\%.  CSTIMATa  FUHOMftr 


h-  Profaci 


a  Fadaral 


b  Applicant 


c  Suta 


d  Local 


a  Ot*wr 


0  TOTAl. 


M 


_|  1».  IS  *F»UC*T10»<  tUajtCT  TO  KCV1IW  it  JTATt  CXECVTWI  0«OC«  XtiTt   FMOCUTt 

a        YES  THIS  PaEAPPUCATlON/APPUCATlON  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OROEfl  IJ372  PBOCESS  FO«  BEV1EWON 


xc 


M 


X» 


ao 


M 


M 


DATE 


b       NO    □    P»»OGRAii  SNOT  COVERED  BTEO  12371 

D    Ofl  PftOGRAU  HAS  MOT  BEEN  SELECTED  BT  STATE  FOR  «EV«W 


ir.   «  TMC  AFFLJCAMT  OCUNOUCMT  Oi«  AMY  FOCMAl.  eon 

Q  Vai        ■  *Yai.'  anach  an  amtaratm. 


D  •*> 


It.  TO  THl  eCST  OF  irr  W«>rU0Ol  AND  aCUfF.  AU.  CUTA  W  THIS  AWXATK).t»«tAFFL«*TK)«  A«t  Tm«  AMD  COaWCT.  »l«  OOCUM 
AtHMOWnO  T  TWt  OOVtataWQ  tOOT  OF  TWI  AFFLICAJff  »rB  TWI  AFWXAIT  WM  CO*W.y  WTTH  THf  ATTACMCO  ASSMANCU  »  TMt  AStlSTANCC  «  AWAABCD 

a-  Typad  Mama  of  Awthonnd  Raprasantatna  1 1,  TVaa 


d  Sgnalura  d  Aulharmd  R«p>«tanU!n« 
Pravous  EOdnns  Not  usabi* 


a  Oat*  S«nad 


Authorized  for  Local  Reproduction 


Standard  Form  tl4      iRtV    4 -Ml 
by  owe  CKwia'  AIOJ 


17576 


Federal  Register  /  Vol.  59,  No.  71  /  Wednesday.  April  13.  1994  /  Notices 


|FR  Doc.  94-8862  Filed  4-12-94;  8  45  am) 
BILUNG  CODE  4S10-30-C 


JMI 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday.  April  13.  1994  /  Notices 


^  ^  ^  "• 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Proposed  Planning  Estimates 

AGENCY:  Emplovinent  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  proposed  State 
planning  estimates  and  allocation 
formula;  request  for  comments. 


SUMMARY:  The  Employment  and 
Training  Administration  is  publishing 
the  proposed  State  planning  estimates 
for  Program  Year  (PY)  1994  (July  1. 1994 
through  June  30. 1995)  for  Job  Training 
Partnership  Act  section  402  migrant  and 
seasonal  farmworker  programs,  the 
allocation  formula,  and  the  rationale 
used  in  arriving  at  the  planning 
estimates. 

DATES:  Written  comments  on  this  notice 
are  invited  and  must  be  received  on  or 
before  May  13. 1994. 

ADDRESSES:  Written  comments  shall  be 
submitted  to  Mr.  Paul  A.  Ma\Tand. 
Director,  Office  of  Special  Targeted 
Programs,  Emplo^-ment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  N-4641,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  C.  Kane.  Chief,  Division  of 
Seasonal  Farmworker  Programs. 
Telephone:  (202)  219-5500  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  162  of  the  Job 
Training  Partnership  Act  (JTPA),  the 
Employment  and  Training 
Administration  publishes  for  comment 
the  proposed  State  planning  estimates 


for  JTPA.  section  402  migrant  and 
seasonal  farmworker  programs  in  PY 
1994.  JTPA  section  402  grantees  were 
selected  for  a  two-year  designation 
period  on  July  1. 1993.  Program  Year 
1994  is  the  second  year  of  that 
designation  period.  Grantees  which 
have  performed  satisfactorily  during  the 
first  year  of  the  designation  period  will 
be  awarded  grants  in  the  second  year 
after  submittal  of  acceptable  grant  plans 
but  without  further  competition. 

Allocations 

The  allocations  set  forth  in  the 
appendix  to  this  notice  reflect  the 
allocation  formula  described  below.  For 
PY  1994.  S85.576.000  were  appropriated 
for  migrant  ^d  seasonal  farmv/orker 
programs. 

This  amount  is  an  increase  of 
S7.273.000  above  the  appropriation  for 
PY  1993.  Each  year  since  1987. 
additional  funds  have  been  included  to 
meet  the  demand  for  training  and 
emplo}-ment  services  to  Special 
Agricultural  Workers  (SAWs)  who 
became  eligible  for  the  program  as  a 
result  of  the  Immigration  Reform  and 
Control  Act  of  1986.  In  addition,  the 
reports  of  the  House  of  Representatives 
and  the  Senate  Committees  on 
Appropriations  on  the  Department  of 
Labor's  1994  appropriations  state  that 
the  committees  expect  the  Department 
to  continue  the  farmworker  housing 
program.  The  Department  concurs  with 
this  request. 

The  allocation  formula  is  being 
applied  to  S81. 148.000.  The  remaining 
54,428.000  of  the  PY  1994  section  402 
appropriation  is  being  held  in  the 
section  402  national  account  to  fund  the 
housing  program  ($3,000,000).  the 


Hope,  Arkansas,  Migrant  Rest  Center 
(S300.000).  and  other  training  and 
technical  assistance  projects. 

Allocation  Formula 

The  $81,148,000  formula  total  was 
allocated  according  to  the  following 
formula: 

(1)  $74,752,033  was  allocated  on  a 
State-by-State  basis.  This  is  the  same 
amount  as  was  allocated  for  each  State 
for  PY  1993.  This  ensures  programmatic 
stability  by  providing  a  funding  base  for 
each  State  at  its  PY  1993  level 

(2)  $6,395,967  was  allocated  on  a 
State-by-State  basis.  Thirty  percent  of 
this  portion  of  the  appropriation  was 
based  on  the  relative  numbers  of 
migrant  and  seasonal  farmworkers  in 
each  State,  as  shown  by  1980  Census 
data;  and  70  percent  was  based  on  the 
relative  numbers  of  SAWs  m  each  State, 
as  shown  by  the  most  recent 
Immigration  and  Naturalization  Service 
data.  This  provides  an  equitable 
distribution  of  the  additional  funds 
available  for  PY  1994  for  programmatic 
needs  generated  by  the  SAW  program. 

Formula  Allocations  in  Out  Years 

For  Program  Year  103'.  a.nd  beyond, 
the  Department  intends  to  update  the 
allocation  formula  to  incorporate  more 
current  data  on  the  fannworker 
population.  To  this  end.  in  April  1994, 
a  special  task  force  was  convened  to 
explore  options  for  revising  the  formula 
and  its  bases.  Findings  from  this  task 
force  will  be  reflected  in  future  notices 
of  planning  estimates. 

Signed  at  Washington,  DC,  this  6th  day  of 
April,  1994. 

Doug  Ross, 

Assistant  Secretary- of  Uibor. 


U.S.  Department  of  Ubor  Employment  and  Training  Administration  PY  1994  MSFW  Allotments  to  States 


Alatama  

Alaska  

Arizona  

Arkansas  

Califomia 

Colorado 

Connecticut  

Delaware 

District  of  Columbia 

Florida  

Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  


PY  1994  base 


925.004 

0 

1 .640.434 

1.362.948 

15,066,663 

914.054 

231.596 

136,435 

0 

5,072.491 

1.948.488 

291,884 

1.004.138 

1.549,304 

911.311 

1.536.801 

806.435 

1 ,586.289 

930,491 

383.535 

346.605 


PY  93-PY  94 
irx;reases 


32,269 
0 

196,710 

48.368 

2.573.000 

59,767 

17,473 

6,622 

0 

526.565 

120.734 
12,291 
56.625 

174,399 
33,607 
52,209 
37,205 
48.926 
31,856 
12.265 
23.680 


PY  1994  total 


957.273 
0 

1.837,144 

1,411,316 

17.639.663 

973.821 

249,069 

143.057 

0 

5,599.056 

2.069.222 

304.175 

1 .060.763 

1 .723.703 

944.918 

1,589,010 

843.640 

1,635.215 

962.347 

395.800 

370.285 
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PY  1994  base 

increases 

PY  1994  total 

382,068 

42,299 

424,367 

1.016.820 

45,396 

1,062,216 

1,493.066 

48,048 

1,541,114 

1,699,394 

52.398 

1,751,792 

1,281,751 

41,451 

1,323,202 

782,547 

24,038 

806.585 

901,895 

34,886 

936.781 

206.637 

36,110 

242.747 

132,014 

4,112 

136.126 

417,029 

66,590 

483.619 

661,381 

62,430 

723,811 

2,012.126 

225,201 

2.237,327 

3.479.282 

154.765 

3,634.047 

549,540 

16.676 

566,216 

1,057.779 

36,244 

1.094.023 

699,074 

36.131 

735.205 

1,203.763 

111,187 

1,314350 

1.412,023 

64,613 

1.476.636 

3,431,574 

121,261 

3,552,835 

0 

0 

0 

1,259.283 

46,490 

1,305,773 

812,992 

24,638 

837,630 

1,119,620 

38,292 

1.157.912 

6,533.572 

695,587 

7.229.159 

284.694 

11,921 

296,615 

250,075 

7.589 

257,664 

1,185,973 

67.013 

1,252,986 

1,911,315 

150,607 

2.061.922 

256,560 

8.588 

265,148 

1 ,437,538 

48.480 

1,486.018 

235,742 

8,355 

244.097 

74,752,033 

6,395,967 

81.148.000 

3,550,967 

877,033 

4.428,000 

78,303,000 

7,273,000 

85,576,000 

Massachusetts  1 

Michigan i 

Minnesota 

Mississippi _ _ _ 

Missouri „ 

Montana  

Netxaska ,. 

Nevada _ 

New  Hampshire  _ ;. 

New  Jersey  _ _ 

New  Mexico  

-  New  York  _ «. 

North  Carolina i. 

North  Dakota _ i. 

Ohio 

Oklahoma „ 

Oregon  „ „ 

Pennsylvanta ^ 

Puerto  Rico  ..i ^. 

Rhode  Island _ ,. 

South  Carolina  

South  Dakota  

Tennessee 

Texas  _ 

Utah _ 

Vermont 

Virginia  » 

Washington  ^. 

West  Virginia , 

Wisconsin „ 

Wyoming  „ 

Formula  Total _ 

TA/Housing  _ 

National  Total 
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[SGA  No.  DAA  94-006] 

Job  Training  Partnership  Act 
Microenterprise  Grant  Program 

AGENCY:  Er.:ployment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  application 

(SGA). 

SUMMARY:  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  under  section  499  of 
the  Job  Training  Partnership  Act  (JTPA) 
announces  the  availability  of  funds  to 
implement  and  enhance  community 
based  microenterprise  activities. 

The  grants  will  provide  training, 
technical  assistance,  and  support  to 
microenterprise  ov^ners  or  potential 
owmers.  It  is  anticipated  that  up  to  six 
(6)  awards,  contingent  upon  resources 
being  available  for  this  purpose,  will  be 
made  in  the  range  of  $250,000  to 


$300,000  per  grant.  Awards  will  be 
made  on  a  competitive  basis. 

The  duration  of  the  grants  will  be  for 
fifteen  (15)  months  with  the  possibility 
of  a  one-year  option.  In  order  to  receive 
a  graitl  award,  an  applicant  must 
include  matching  non-Federal 
contributions  in  an  amount  equal  to  100 
percent  of  Federal  funds  to  be  provided. 
All  the  information  needed  to  submit  a 
proposal  is  included  in  this 
announcement. 

DATES:  Application  for  grant  wards  will 
be  accepted  commencing  April  13, 
1994.  The  closing  date  for  receipt  of 
applications  shall  be  June  13,  1994,  at 
2  p.m.  (Eastern  Time). 

ADDRESSES:  Applications  shall  be 
mailed  to  the  Division  of  Acquisition 
and  Assistance,  Attention:  Brenda 
Banks,  Reference:  SGA/DAA  94-006, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  S— 1302,  200  Constitution 
Avenue,  NW.,  Washington,  IX:  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Banks,  Division  of  Acquisition 


and  Assistance.  Telephone  (202)  219- 
8702  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Labor  (DOL), 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
proposals  on  a  competitive  basis  for 
grants  for  projects  to  implement  and 
enhance  community-based 
microenterprise  activities.  For  purposes 
of  this  solicitation,  the  terra 
"microenterprise"  means  a  commercial 
enterprise  with  five  (5)  or  fewer 
employees,  one  (1)  or  more  of  whom 
owns  (he  enterprise,  and  each  of  the 
owners  of  the  enterprise  is  economically 
disadvantaged,  as  defined  in  section 
4(8)  of  JTPA. 

The  intent  of  these  grants  is  to 
provide  effective  business-related 
training  and  provide  technical 
assistance  and  support  to  owners  or 
potential  owners  of  microenterprises. 
The  grants  are  being  awarded  pursuant 
to  section  499  of  the  Job  Training 
Partnership  Act  (JTPA). 

This  announcement  consists  of  five 
parts:  Part  I — Background,  Part  II — 
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Application  Process.  Part  III— Statement 
of  Work,  Part  IV— Evaluation  Criteria, 
and  Part  V— Reporting  Requirements. 

Part  I— Background 

Pursuant  to  section  499  of  JTPA,  the 
Secretary  of  Labor  awards  grants  to 
States  to  implement  and  enhance 
community-based  microenterprise 
activities.  Section  499  of  JTPA  also 
states  that  such  activities  shall  be  for  the 
benefit  of  economically  disadvantaged 
persons. 

Accordingly,  ETA  intends  to  allocate 
approximately  $1.5  million  to  States  to 
implement  and  enhance  community- 
based  microenterprise  activities.  The 
statute  specifies  that  such  funds  shall  be 
used  (nothwithstanding  the  restrictions 
of  section  141(q)  of  JTPA)  to: 

(1)  Train  program  staff  in  such 
entrepreneurial  activities  as  business  plan 
development,  business  management, 
resource  inventory  design,  and  marketing 
approaches,  and  other  activities  necessary  to 
provide  effective  training  to  persons 
developing  a  microenterprise; 

(2)  Provide  to  owners  or  potential  owners 
of  a  microenterprise  such  technical 
assistance  (including  technical  assistance 
with  respect  to  business  planning,  securing 
funding,  marketing,  and  production  of 
marketing  materials)  and  other  assistance  as 
may  be  necessary  to  develop  microenterprise 
activities;  and 

(3)  Provide  other  microenterprise  support 
(such  as  peer  support  program  and 
counseling). 

Part  II — Application  Process 

A.  Eligible  Applicants 

Awards  under  this  Solicitation  will  be 
made  to  "States,"  as  defined  in  section 
4(22)  and  section  499(g)(2)  of  JTPA.  For 
the  purposes  of  this  Solicitation,  section 
499(g)(2)  entities  shall  include: 

1.  Grantees  designated  under  subsection  (c) 
or  (d)  of  section  401  of  JTPA  to  provide 
si;r\'ices  to  Indian  reservations  or  Alaska 
Native  villages,  or  a  consortium  of  such 
grantees  and  the  State;  and 

2.  Grantees  designated  under  section  402(c) 
of  JTPA  to  provide  services  to  migrant 
seasonal  farmworkers,  or  a  consortium  of 
such  grantees  and  the  State. 

A  proposal  shall  be  submitted  by  the 
Governor  or.  in  the  instance  of  a  grantee 
designated  under  section  401  or  402.  by 
the  grantee.  In  the  instance  of  a 
consortium  between  the  State  and 
section  401  and  402  grantees,  a  proposal 
shall  be  accompUshed  by  a  letter  from 
the  Governor  ratifying  such  an 
arrangement  and  specifying  the  agency 
primarily  responsible  for  the  conduct  of 
the  project. 

U'hen  the  Governor  submits  a 
proposal  on  behalf  of  the  State,  he  or 
she  shall  designate  the  agency  which 
shall  be  responsible  for  conducting  the 


project.  No  more  than  two  proposals 
may  be  submitted  per  eligible  applicant. 

A  State  may  specify  a  political 
subdivision  (county,  city,  town, 
township,  parish  village,  etc.)  or 
economic  division  such  as  a  Service 
Delivery  Area,  an  Enterprise 
Community  or  an  Empowerment  Zone 
as  the  focus  of  training  activity  in  its 
proposal. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts. 

Part  I  shall  contain  the  cost  proposal, 
consisting  of  the  following  items: 
Standard  Form  (SF)  424,  "Application 
for  Federal  Assistance"  (Appendix  No. 
1)  and  SF  424A,  "Budget"  (Appendix 
No.  2).  Also,  the  budget  shall  include  on 
a  separate  page(s)  a  detailed 
enumeration  of  how  the  matching 
requirement  will  be  fulfilled.  The 
individual  signing  the  SF  424  on  behalf 
of  the  State  shall  represent  the 
responsible  financial  and  administrative 
entity  for  the  grant  should  that  proposal 
result  in  an  award. 

Part  II  shall  contain  a  technical 
proposal  that  demonstrates  the 
applicant's  capabilities  in  accordance 
with  the  Statement  of  Work  contained 
in  this  announcement.  Applicants  are 
strongly  encouraged  to  submit  a 
technical  proposal  of  less  than  thirty 
(30)  pages  in  length  (exclusive  of 
appendices)  which  sets  forth  the 
applicant's  explanation  of  how  it 
proposes  to  accomplish  the  elements 
described  in  the  Statement  of  Work. 

No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal.  In 
order  to  assist  applicants  in  preparing 
their  proposals  and  to  facilitate  the 
expeditious  evaluation  by  the  review 
panel,  proposals  should  be  organized 
and  presented  in  the  same  sequential 
order  asAhe  Evaluation  Criteria  in  Part 
rv'  of  this  announcement. 

C.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2  p.m..  Eastern 
Time  by  June  13, 1994.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified 
closing  date.  Telegraphed  and/or  faxed 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of 
nonresponsiveness. 


D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than  the 
fifth  calendar  day  before  the  date  specified 
for  receipt  of  application  (e.g..  an  offer 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the  20th 
of  the  month  must  have  been  mailed  bv  the 
15th);  or 

(2)  Was  sent  by  U.S.  Postal  Ser\  ice  Express 
Mail  Next  Day  Service— Post  Office  to 
Addressee,  not  later  than  5  p.m.  at  the  place 
of  mailing  two  working  days  prior  to  the  date 
specified  for  receipt  of  proposals.  The  term 
"working  days'  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
estabHsh  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
WTapper  and  on  the  original  receipt 
from  the  U.S.  Po.stal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bulls  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Ser\ice— Post  Office  to  Addressee" 
is  the  date  entered  by  the  por.t  ofFce 
receiving  cicrk  on  the  "Express  N::iil 
Next  Day  Service— Post  Office  to 
Addressee"  label  and  the  po.stinark  on 
both  the  envelope  or  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

E.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawTi  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  by  an  applicant  or  an  authorized 
representative  thereof,  if  the 
representative's  identity  is  made  known 
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and  the  representative  signs  a  receipt  for 
the  proposal  before  awaid. 

F.  Period  of  Performance 

The  period  of  performance  will  be 
fifteen  (15)  months  from  the  date  of 
execution. 

G.  Funding 

DOL  has  set  aside  up  to  $1.5  million 
to  be  disbursed,  contingent  upon 
resources  being  available  for  this 
purpose.  It  is  anticipated  that  grant 
awards  will  be  in  the  $250,000  to 
$300,000  range. 

H.  Option  to  Extend 

Based  on  the  availability  of  funds, 
effective  p»^gram  operation,  and  the 
needs  of  t;.e  Department,  the  grant(s) 
nay  be  extended  for  up  to  one  (1) 
udditional  year. 

I.  Matching  Requirement 

In  order  to  receive  a  grant  award,  an 
rpplicant  must  include  matching  non- 
Federal  contributions  in  an  amount 
equal  to  100  percent  of  Federal  funds  to 
be  provided. 

Part  III— Statement  of  Work 

The  primary  goal  of  this  initiative  is 
to  assist  economically  disadvantaged 
individuals  in  establishing  and 
maintaining  microenterprises.  Proposals 
must  contain  a  clear  statement  of  the 
need  for  such  a  project,  together  with 
the  identification  of  the  proposed 
service-delivery  strategy  to  accomplish 
the  primary  goajfand  to  meet  this  stated 
need.  They  shoiild  also  enumerate 
sources  of  "^'irt/up  capital  for  new 
microenteivrisls,  such  as  community- 
based  credit  prfeviders. 

Proposals  should  detail  new  methods 
and  techniques  for  the  States  to  focus  on 
the  entrepreneurial  training  needs  of 
disadvantaged  individuals.  The 
Department  is  aware  that  most  States 
already  possess  some  organizational 
capacity  and  staffing  to  assist  generally 
in  the  formation  and  development  of 
small  business  activity,  most  notably 
through  the  Small  Business 
Development  Centers  described  in  the 
next  segment. 

An  applicant  should  not  attempt 
simply  to  add  to  this  existing  State 
assistance.  Rather,  and  applicant  must 
demonstrate  in  its  proposal  how  the 
proposed  training  is  necessary  in 
a.ssisting  economically  disadvantaged 
individuals  to  establish  and  maintain 
m  icroenterp  rises. 

A.  Activities 

The  proposal  should  present  a  clear 
discussion  of  what  activities  related  to 
microenterprise  and  economic 


development  are  already  functioning 
within  the  State  and  how  this  new 
initiative  will  link  those  activities  and 
add  a  new  dimension  to  them.  Examples 
of  such  activities  include: 

(1)  Empowerment  2^nes  and  Enterprise 
Communities  as  authorized  by  Title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act  of 
1993.  Their  mission  is  to  provide  favorable 
Federal  income  tax  treatment  and  other 
incentives  to  encourage  the  conduct  of  trades 
or  businesses  and  general  economic 
development  within  designated  areas. 

(2)  Small  Business  Development  Centers 
(SBDC)  as  authorized  by  the  Small  Business 
Act  of  1953  as  amended.  Their  stated  mission 
is  to  provide  management  assistance  to 
prospective  and  small  business  owners 
through  one-on-one  counselling  and 
specialized  training  efforts. 

(3)  Economic  Development  Districts  (EDD) 
as  authorized  by  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
ameaded.  EDDs  serve  as  the  structural 
entities  for  formulating  and  implementing 
economic  development  plans  and  activities 
within  boundaries. 

These  examples  represent  some  of  the 
types  of  existing  activities  and  resources 
that  may  be  considered  in  developing  a 
proposal  under  this  solicitation. 

B.  Resources 

Applicants  are  strongly  encouraged  to 
be  exhaustive  in  examining  available 
related  resources  and  ongoing  activities 
in  order  to  maximize  the  potential 
impect  of  a  microenterprise.  The 
resources  that  the  State  will  provide  to 
meat  the  100  percent  matching 
requirement  should  be  discussed  in 
some  detail  providing  a  clear 
understanding  of  what  is  to  be  provided 
and  what  the  relevance/linkage  of  these 
resources  is  to  the  activities  proposed 
and  to  successfully  meeting  the  primary 
goal  of  the  project. 

C.  Sf^nices  and  Techniques 

Applicants  shall  specif}'  the  services 
and  techniques  they  propose  to  provide 
to  meet  the  goal  of  aiding  economically 
disadvantaged  individuals  with 
microenterprises.  Examples  of  key 
services  and  techniques  that  may  be 
included  in  a  proposal  are: 

(1)  Recruitment  and  screening.  This  is  an 
important  element  both  in  identifying 
program  staff  to  be  trained  as  trainers  and  in 
identifying  and  selecting  individuals  who 
show  potential  for  owning  an 
microenterprise. 

(2)  Case  management.  This  would  involve 
assigning  an  individual  who  provides 
guidance  in  all  aspects  of  program 
participation  and  other  services  to 
microenterprise  owners. 

(3)  Follow-up.  Enrollment  in  and 
successful  completion  of  a  microenterprise 
training  program  may  well  be  only  the  initial 
cha  lenges  facing  the  enhrpreneur.  A 


structured  follow-up  program  involving  such 
counseling  and  supportive  services  as 
deemed  appropriate  is  a  critical  aspect  of  the 
program. 

(4)  Mentoring.  This  could  involve 
assigning  a  volunteer  businesspersoa  from 
the  community  to  serve  in  a  one^n-one 
relationship  with  the  new  entrepreneur.  Such 
volunteer  service  may  not  be  considered  for 
meeting  the  100  percent  matching 
requirement 

Part  rv — Evaluation  Criteria 

Prospective  applicants  are  advised 
that  the  selection  of  grantees  for  award 
is  to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists 
within  DOL.  The  panelists  will  evaluate 
the  proposals  in  accordance  with  the 
elements  set  forth  in  the  Statement  of 
Work.  The  panel  results  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer. 

A.  AbiUty  to  Conduct  and  Monitor  the ' 
Microenterprise  Activities  (45  Points) 

(1)  The  proposal  must  describe  in  specific 
terms  the  service  delivery  strategy  that  the 
applicant  would  utilize  to  implement  its 
ideas.  The  applicant  must  clearly  state, 
particularly  when  discussing  staff  training  for 
implementation  of  proposed  microenterprise 
activities,  how  this  activity  will  create  a  new 
capacity  for  the  State  to  conduct  such 
training.  The  proposal  must  provide 
assurances  that  resources  under  this  grant 
will  not  be  used  to  substitute  for  an  ongoing 
commitment  to  maintain  an  economic 
development  capacity.  (30  points) 

(2)  The  application  must  also  contain  a 
clear  statement  of  the  need  for  such  a  project, 
including  the  degree  to  which  the  service 
delivery  strategy  will  assist  in  meeting  that 
need.  (15  points) 

This  overall  discussion  will  be  the 
measure  for  determining  the  ability  to 
conduct  and  monitor  such  activities. 

B.  Evidence  of  State  Commitment,  As 
Shown  Through  Existing  or  Proposed 
Related  Programs  and  Support  (25 
Points) 

This  section  must  include  a  detailed 
discussion  of  the  coordination  and 
linkages  between  programs  and 
community  organizations,  as  well  as  a 
discussion  of  the  organizational 
capacity  which  the  State  intends  to 
devote  to  this  project.  The  emphasis 
under  this  criterion  will  be  on 
programmatic  resources  which  might 
enhance  the  training  aspects  of  a 
project.  As  noted  earlier,  it  is  recognized 
that  most  applicants  have  some  form  of 
economic  development  capacity  already 
in  place. 

C  Evidence  of  Linkage(s)  to  Private, 
Community-Based  Credit  and  Technical 
Assistance  Providers  (JO  Points) 

Discussion  of  what  financial  resources 
are  available  to  provide  new 
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microenterprises  with  start-up  capital, 
such  as  a  consortium  of  banks  which 
have  pledged  to  assist  in  this  process. 

D.  Size  of  Non-Federal  Matching  Fund 
Contributions  (10  Points) 

In  order  to  receive  a  grant  award,  an 
applicant,  at  a  minimum,  must  include 
matching  non-Federal  contributions  in 
an  amount  equal  to  100  percent  of 
Federal  funds  to  be  provided. 
Applicants  who  propose  to  provide  the 
minimum  amount  for  matching  non- 
Federal  contributions  will  receive  five 
{51  points  under  this  criteria.  If  the  non- 
Federal  contributions  are  greater  than 
100  percent  of  the  Federal  funds  to  be 
provided,  applicants  may  receive  up  to 
an  additional  five  (5)  points  under  this 
criteria. 

The  cost  proposal  must  contain  a 
detailed  discussion  of  the  size,  nature, 
and  quality  of  the  non-Federal  match. 
Proposals  not  presenting  a  detailed 
discussion  of  the  non-Federal  match  or 
not  meeting  the  statutory  requirement  of 
a  100-percent  match  will  be  considered 
nonresponsive. 

E.  Cost  (10  points) 

The  cost  effectiveness  of  the  project  as 
indicated  by  cost  per  participant  and 
cost  per  activity  in  relation  to  services 
provided  and  outcomes  anticipated. 

Offerors  are  advised  that  discussions 
may  be  necessary  in  order  to  clarify  any 
inconsistencies  in  their  applications. 
The  panel's  evaluations  are  only 
advisory  to  the  Grant  Officer.  The  final 
decisions  for  grant  award  will  be  made 
by  the  ETA  Grant  Officer,  after 
considering  the  panelists'  scoring 
decisions.  The  Grant  Officer's  decisions 


will  be  based  on  what  he  or  she 
determines  is  most  advantageous  to  the 
Federal  Government. 

Part  V— Reporting  RequiremenU 

The  Grantee  is  required  to  provide 
reports  and  documents  listed  below: 

A.  Quarterly  Financial  Heports 

The  grantee  shall  submit  to  the  Grant 
Officer's  Technical  Representative 
(GOTRl,  within  30  days  following  the 
end  of  each  quarter,  three  (3}  copies  of 
a  quarterly  Financial  Status  Report  (SF 
269),  until  such  dme  as  all  funds  have 
been  expended  or  the  period  of 
availability  has  expired. 

B.  Quarterly  Progress  Reports 

The  grantee  shall  submit  to  the  GOTR 
within  30  days  following  the  end  of 
each  quarter,  three  (3)  copies  of  a 
quarteriy  progress  report  which 
provides  a  detailed  account  of  services 
provided  during  each  quarter  of  grant 
performance.  Reports  shall  include  the 
following  in  brief  narrative  form: 

(DA  description  of  overall  progress  of 
work  activities  accomplished  during  the 
reported  period. 

(2)  An  indication  of  current  problems,  if 
any.  which  may  delay  performance  and  any 
proposed  corrective  action. 

(3)  Program  status  and  financial  data/ 
information  relative  to  expenditure  rate 
versus  budget,  anticipated  staff  changes,  etc. 

C.  Final  Report 

Each  grantee  shall  submit,  for  the 
initial  grant  period  for  which  funds  are 
received,  a  final  report  that  includes  at 
a  minimum  a  description  of: 


(1)  The  programs  that  have  been 
established  and  developed  with  such  funds, 
including  a  description  of  the  persons 
participating  and  the  microenterprise 
developed; 

(2)  The  quantitative  and  qualitative 
benefits  of  such  programs; 

(3)  The  contributions  of  such  programs  to 
economic  self-sufficiency  and  economic 
development; 

(4)  The  types  of  services  provided  and  an 
assessment  of  how  well  thev  worked  in 
assisting  participants  to  establish  their  own 
microenterprises; 

(5)  The  characteristics  of  the  individual 
participants  ser%ed; 

(6)  Measures  of  pre- and  post-program 
income  (e.g  .  wage  rates,  business  income, 
total  income,  etc.);  and 

(7)  The  key  lessons  learned,  including 
significant  impediments,  barriers  or  other 
problems  experienced,  and  the  measures 
used  to  address  and/or  overcome  them. 

This  final  report  is  due  in  draft  no 
later  than  45  days  prior  to  the 
conclusion  of  the  initial  grant  period. 
•Three  (3)  copies  of  this  report  shall  be 
due  no  later  than  the  conclusion  of  the 
grant  period.  In  the  event  the 
Government  exercises  its  option  to 
extend  the  grant,  the  grantee  shall 
submit  the  final  report  at  the  conclusion 
of  the  option  year. 

Signed  at  Washington,  EX:,  tl.is  7th  dav  of 
April. 

Janice  E.  Perry, 

Grant  Officer.  Division  of  Acquisition  and 
Assistance. 

Apftendices 

A.  SF^24,  Application  for  Foderal 
Assistance 

B.  SF^24A.  Budget 

BIU.ING  CODE  4Sia.34-M 
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DEPARTMENT  OF  LABOR 
[SGA  No.  DAA  94-005] 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  Model 
Apprenticeship  Instruction  Program 

agency:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  application 

(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  EmplojTnent  and  Training 
Administration  (ETA),  under  Title  IV, 
part  D,  of  the  Job  Training  Partnership 
Act  (JTPA)  is  soliciting  proposals  for  the 
development  of  model  training 
materials  to  assist  high  school  students 
who  may  not  attend  college  to  learn 
about  the  carpentry  trade  and  how  to 
perform  in  it  and,  in  so  doing,  to 
facilitate  their  entry  into  the  work  fon:e. 

Funding  for  this  solicitation  will 
come  from  Title  IV,  part  D  of  JTPA.  DOL 
has  set  aside  up  to  $300,000  for  this 
competitive  procurement.  As  a  resjlt  of 
this  solicitation,  one  (1)  award  will  be 
made  for  a  period  of  fifteen  (15)  months 
with  the  possibihty  of  two  (2)  option 
years. 

DATES:  Application  for  grant  awards  will 
be  accepted  commencing  April  13, 
1994.  The  closing  date  for  receipt  of 
applications  shall  be  May  16, 1994,  at  2 
p.m.  (Eastern  Time). 
ADDRESSES:  Applications  shall  be 
mailed  to  the  Division  of  Acquisition 
and  Assistance,  Attention:  Willie  E. 
Harris,  Reference:  SGA/DAA  94-005, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  S-4203,  200  Constitution 
Avenue,  NVV.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willie  E.  Harris,  Division  of  Acquisition 
and  Assistance.  Telephone  (202)  219- 
8702  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  five  parts: 
Part  I— Background,  Part  II— 
Application  Process,  Part  III — Statement 
of  Work,  Part  IV — Evaluation  Criteria, 
and  Part  V — Reporting  Requirements. 

Part  I — Background 

Seventy-five  percent  of  America's 
young  people  do  not  achieve  a  college 
degree.  Many  of  these  young  people  are 
not  equipped  with  the  basic  academic 
and  occupational  skills  needed  in  an 
increasingly  complex  labor  market.  It  is 
well  established  that  the  low-skill,  high- 
paying  manufacturing  jobs  that  once 
provided  decent  employment  for 


relatively  unskilled  Americans  no 
longer  exist. 

Therefore,  many  high  school 
graduates  do  not  find  stable,  career-track 
jobs  for  five  to  ten  years  after 
graduation.  In  today's  highly 
competitive  global  economy,  business 
performance  is  determined  in  large  part 
by  the  knowledge  and  skills  of  workers. 
The  technological  pressures  make 
employers  reluctant  to  take  a  chance  on 
inexperienced  high  school  graduates 
whose  diplomas  signal  nothing  about 
their  skills,  knowledge,  and  ability  to 
perform  increasingly  difficult  work. 

The  lack  of  effective  tools  to  aid  high 
school  students  gain  the  necessary  skills 
to  enable  them  in  making  the  transition 
from  school  to  work  successfully  has 
also  had  a  significant  economic  impart 
on  those  students.  In  the  1980s,  the  gap 
in  earnings  between  high  school 
graduates  and  college  graduates 
doubled;  for  those  without  high  school 
diplomas,  the  gap  grew  even  wider. 

Congress  took  cognizance  of  this  tack 
of  a  comprehensive  and  effective 
school-to-work  transition  system  in 
report  language  accompanying  the 
Department  of  Labor's  Fiscal  Year  1993 
appropriation  legislation  in  referring  to 
programs  that  would  benefit  high  school 
students  who  may  not  attend  college. 
Such  programs  wou'd  !deally  offer 
junior  and  senior  year  high  school 
students  the  opportunity  to  begin 
learning  a  trade  while  still  in  school 
and,  upon  their  graduation,  they  would 
have  the  opportunity  to  be  placed  in  a 
full-time  registered  apprenticeship 
program. 

In  addition,  school-to-work  programs 
assist  students  in  making  the  transition 
from  school  to  a  good  first  job  on  a  high 
skill,  high  wage  career  track.  Combining 
learning  at  the  worksite  with  learning  in 
school,  school-to-work  programs 
establish  a  partnership  between  schools 
and  employers  and  prepare  students  for 
either  a  high  quality  job  requiring 
technical  skills  or  further  education  and 
training. 

Part  II — Application  Process 

A.  Eligible  Applicants 

The  award  under  this  competition 
will  be  made  to  a  non-profit 
organization. 

B.  Submission  of  Proposal 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts: 

Part  I  shall  contain  the  cost  proposal, 
consisting  of  the  following  items: 
Standard  Form  (SF)  424,  "Application 
for  Federal  Assistance,"  and  SF  424A, 


"Budget"  (Appendix  A).  Also,  the 
budget  shall  include  on  a  separate 
page{s)  a  detailed  cost  analysis  of  each 
line  item  in  the  budget. 

Part  II  shall  include  a  technical 
proposal  that  demonstrates  the  offeror's 
capabilities  in  accordance  with  its 
Statement  of  Work  contained  in  this 
announcement.  Applicants  are  strongly 
encouraged  to  submit  a  technical 
proposal  of  less  than  thirty  (30)  pages  in 
length  (exclusive  of  appendices)  which 
.sets  forth  the  applicant's  explanation  of 
how  it  proposes  to  accomplish  the 
elements  described  in  the  Statement  of 
Work. 

No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal.  In 
order  to  assist  applicants  in  the 
preparation  of  their  proposals  and  to 
facilitate  the  expeditious  evaluation  by 
the  review  panel,  proposals  should  be 
organized  and  presented  in  the  same 
sequential  order  as  the  Evaluation 
Criteria  in  Part  IV  of  this  announcement 

C.  Hand-Delivered  Proposals 

Proposals  must  be  mailed  at  least  five 
(5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2  p.m..  Eastern 
Time  by  May  16, 1994.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified 
closing  date.  Telegraphed  and/or  faxed 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of 
nonresponsiveness. 

D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it  is  received 
before  award  is  made  and  it — 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than  the 
fifth  calendar  day  before  the  date  specified 
for  receipt  of  application  (e.g.,  an  offer 
submitted  in  respwnse  to  a  solicitation 
requiring  receipt  of  applications  by  the  20th 
of  the  month  must  have  been  mailed  by  the 
15th);  or 

(2)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service — Post  Office  to 
Addressee,  not  later  than  5  p.m.  at  the  place 
of  mailing  two  working  day  prior  to  the  date 
specified  for  receipt  of  proposals.  The  tenn 
"working  days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
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postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  '•bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wTapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  .sent  by  "Express  Mail  Next 
Day  Service— Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service— Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  or  WTapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  on  both  the 
receipt  and  the  envelope  or  wrapper. 

E.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
UTitten  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawTi  in 
person  by  an  applicant  or  an  authorized 
representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  award. 

F.  Period  of  Performance 

The  period  of  performance  will  be  15 
months  from  the  date  of  the  grant 
award. 

G.  Funding 

DOL  has  set  aside  up  to  $300,000  for 
this  competitive  procurement. 

H.  Option  To  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation  and  the 
needs  of  DOL,  the  grant  may  be 
extended  for  up  to  two  option  years. 

Part  III— Statement  of  Work 

The  primary  focus  of  this  grant  will  be 
to  develop  model  materials,  including 
interactive  videos  and  slides,  in 
carpentry  aimed  at  facilitating  the 
transition  from  school  to  a  registered 
apprenticeship  program  appropriate  for 
use  by  all  high  school  juniors  and 
seniors  not  planning  to  attend  college. 
For  purposes  of  this  solicitation,  a 
"registered  apprenticeship  program"  is 


defined  as  one  registered  by  the  Bureau 
of  Apprenticeship  and  Training  in  the 
Department  of  Labor  or  by  a  State 
apprenticeship  agency  recognized  and 
approved  as  the  appropriate  body  for 
State  registration  and  approval  of  local 
apprenticeship  programs  and 
agreements  for  Federal  purposes. 

A.  Deliverables 

The  principal  deliverable  for  this 
grant  shall  be  a  comprehensive 
curriculum  for  an  instructional  program 
in  carpentry.  The  deliverable  shall 
include: 

1.  Phased  sets  of  interactive  video 
materials  that  will  provide  a  substantial 
introduction  to  carpentry; 

2.  Accompanying  materials  to  include 
supplemental  workbooks  and  testing 
materials  to  enable  the  student  to  progress  on 
a  self-paced  basis  and  to  evaluate  his  or  her 
own  progress  in  the  course;  and 

3.  Certification  testing  materials  including 
hands-on  projects  to  enable  an  instructor  to 
determine  whether  the  student  has  gained 
enough  knowledge  to  receive  credit  for  that 
portion  of  the  curriculum. 

While  not  mandatory-,  favorable 
consideration  will  be  given  to  those 
proposals  which  include  an  additional 
certification  process  that  also  provides  a 
student  entry  into  a  registered 
apprenticeship  program  after 
successfully  completing  the  secondary 
s<:hool  curriculum. 

In  demonstrating  various  tasks 
associated  with  carpentry,  the  materials 
should  take  into  account  recent 
technical  advances  in  the  development 
of  tools  and  materials  and  appropriate 
safety  and  health  standards  and 
procedures  that  are  in  consonance  with 
the  use  of  those  tools  and  materials. 
Within  budgetary  and  other  relevant 
constrains,  the  materials  developed 
should  be  state  of  the  art,  taking  full 
advantage  of  modem  audio-visual 
instructional  technology. 

Part  IV— Evaluation  Criteria 

Prospective  offerors  are  advised  that 
the  selection  of  the  grantee  for  the 
award  is  to  be  made  after  careful 
evaluation  of  proposals  by  an  evaluation 
panel  within  DOL.  Each  panelist  will 
evaluate  the  proposals  based  on  the 
following  factors: 

A.  Technical  Approach  (40  Points) 

The  proposal  shall  describe  in  detail 
the  curriculum  to  be  established  which 
is  aimed  at  facilitating  the  transition 
from  school  to  a  registered 
apprenticeship  program.  In  addition,  if 
the  proposal  contains  a  certification 
process  which  provides  that  a  student 
who  successfully  completes  the 
secondary  school  curriculum  will  be 


afforded  entry  into  a  registered 
apprenticeship  program,  the  process 
should  be  fully  explained. 

B.  Coordination  and  Linkages  (20 
Points) 

The  proposal  should  enumerate 
established  or  proposed  linkages  with 
existing  registered  apprenticeship 
programs  and  with  regional  and 
national  associations  representing 
secondary  education. 

C.  Organizational  Capacity  (20  Points) 
The  proposal  must  provide  a 

background  description  of  how  the 
particular  entity  which  will  have 
responsibility  for  this  project  is 
organized  and  the  types  and  quality  of 
services  it  provides.  Background  in 
general  areas  related  to  training  and 
apprenticeship  such  as  labor- 
management  relations  or  in  specific 
areas  such  as  in-depth  experience  in 
apprenticeable  crafts  should  be 
enumerated.  Specific  examples  of 
projects  similar  to  the  one  proposed  for 
support  that  offeror  has  administered 
should  be  included. 

D.  Experience  (20  Points) 

The  proposal  must  identify  proposed 
staff  and  provide  a  discussion  of  staff 
experience  in  the  areas  of 
apprenticeship  programs  and  their 
capacity  to  develop  model  training 
materials,  including  interactive  videos 
and  slides.  It  should  also  enumerate  the 
facilities  needed  to  conduct  the  project. 
These  resources  should  be  adequate  to 
the  work  described  in  the  application. 
The  staff  would  have  the  required  skills 
and  demonstrated  ability  to  produce  the 
expected  outcomes.  The  staffing  pattern 
must  clearly  link  responsibilities  to 
project  tasks. 

Applicants  are  advised  that 
di.scussions  may  be  necessary  in  order 
to  clarify'  any  inconsistencies  in  their 
applications.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  final  decision  on 
the  award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer. 

Part  V — Reporting  Requirements 

The  grantee  shall  furnish  the  reports 
and  documents  listed  below: 

A.  Quarteriy  Financial  Reports 

The  grantee  shall  submit  to  the  project 
officer  within  30  days  following  the  end 
of  each  quarter,  three  copies  of  a 
quarterly  Financial  Status  Report  (SF 
269)  until  such  time  as  all  funds  have 
been  expended  or  the  period  of 
availability  has  expired. 


B.  Quarterly  Progress  Reports 

The  grantee  shall  submit  to  the  project 
officer  within  30  days  following  the  end 
of  each  quarter,  three  copies  of  a 
quarterly  progress  report.  Reports  shall 
include  the  following  in  brief  narrative 
form: 

(1)  A  description  of  overall  progress  of 
work  activities  accomplished  during  the 
reporting  period. 

(2)  Ad  indication  of  current  problems,  if 
any,  which  may  delay  performance  and 
proposed  corrective  action. 


(3)  Program  status  and  financial  data/ 
information  relative  to  expenditure  rate 
versus  budget,  anticipated  staff  changes,  etc. 

C.  Final  Report 

A  draft  final  report  which  summarizes 
project  activities  and  results  of  the 
project  shall  be  submitted  60  days 
before  the  expiration  date  of  the  grant 
award.  The  final  report  shall  be 
submitted  in  3  copies  by  the  expiration 
of  the  grant. 


Signed  at  Washington,  DC,  this  7tfa  day  of 
April. 
Janice  E.  Perry, 

Grant  Officer.  Division  of  Acquisition  and 
Assistance. 

Appendices 

A.  SF-424,  Application  for  Federal 
Assistance 

B.  SF-424A.  Budget 
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DEPARTMENT  OF  LABOR 

Pension  and  Wetfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-30, 
et  aL;  Exemption  Application  No.  0-«865, 
et  ai.] 

Grant  of  Individual  Exemptions; 
Operating  Engineers  Pension  Trust,  et 
aL 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTTOW;  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  apphcations  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  tlie  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10. 1990)  and  based  upon 
tl.e  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Operating  Engineers  Pension  Trust  (the 
Plan)  Located  in  Pasadena,  California 

[Prohibited  Transaction  Exemption  No.  94- 
30;  Application  No.  D-88651 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  leasing  by  the  Plan  of  mobile 
home.lots  (the  Lots)  at  mobile  home 
parks  (the  Parks)  owTied  and  to  be 
owned  by  the  Plan  to  active  participants 
(the  Actives)  in  the  Plan  who  are  parties 
in  interest  thereto  within  the  meaning  of 
section  3(14)(H)  of  the  Act  because  they 
are  employees  of  employers  who 
contribute  to  the  Plan,  provided:  (a) 
leases  with  Actives  will  be  on  the  .same 
basis  as  transactions  engaged  in  with  the 
general  public,  utilizing  standard  form 
lease  agreements  and  with  rental  rates 
determined  according  to  the  existing 
market;  (b)  the  transaction  will  cover 
only  those  Plan  participants  who  are 
parties  in  interest  because  they  are 
employees  of  a  contributing  emplover  to 
the  Plan,  and  no  Lots  will  be  leased  to 
Plan  fiduciaries,  officers,  directors  or  10 
percent  shareholders  of  contributing 
employers  to  the  Plan  or  to  persons  who 
are  parties  in  interest  for  any  reason 
other  than  that  they  are  employees  of  a 
contributing  employer;  (c)  the  le.ases 
ordinarily  will  be  for  relatively  short. 
one  year  terms,  and  the  Plan  will  adjust 
rental  rates  annually  based  on 
experience  with  market  conditions;  (d) 
no  Lot  will  be  leased  to  an  Active  unless 
the  lease  is  approved  by  Buss-Shelger 
Associates  (the  Manager),  the 
independent  fiduciary  who  will  also 
monitor  such  lease  to  assure  that  its 
terms,  and  enforcement  thereof,  are  at 
lea.st  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  similar 
transactions  with  unrelated  parties;  (e) 
neither  Mr.  Ronald  L.  Buss,  President  of 
the  Manager,  nor  the  Manager  is  related 
to  any  employer  who  contributes  to  the 
Plan  or  to  the  International  Union  of 
Operating  Engineers  or  its  Local  Union 
No.  12  (collectively,  the  Union),  and  the 
Manager  does  not  derive  any  of  its 
income  from  the  Union  or  from  any 
such  employer;  (f)  no  more  than  50 
percent  of  the  Lots  in  the  Parks  will  be 
lea.sed  to  Actives;  and  (g)  no  more  than 
1  percent  of  Plan  assets  will  be  involved 
in  leases  to  Actives. 


Written  Comments 

In  the  Notice  of  Proposed  ExempUon 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  any  requests  for  a 
hearing  on  the  proposed  exemption.  The 
applicant  represents  that  interested 
persons  were  provided  with  a  copy  of 
the  Notice,  plus  a  copy  of  the 
supplemental  statement  (the 
Supplemental  Statement),  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  either 
through  first  class  mailing  of  such 
documents  or  through  publication  of 
such  documents  in  the  bi-monthly 
Union  newsletter.  "News-Record.""  The 
newsletter  was  also  distributed  to 
various  Union  offices  and  hiring  halls. 
All  written  comments  and  requests  for 
a  hearing  were  to  have  been  received  by 
the  Department  by  February  1, 1994. 
based  on  an  anticipated  publication  date 
of  December  17, 1994,  for  the  newsletter 
containing  the  Notice  and  the 
Supplemental  Stateme»t.  Subsequently, 
the  applicant  notified  the  Department 
that  the  publication  of  the  newsletter 
had  been  delayed  and  that  the 
newsletter  was  not  actually  mailed  to 
interested  persons  until  January  5, 1994. 
In  light  of  this  fact,  the  Department 
determined  to  extend  the  comment 
period  on  the  proposed  exemption  until 
Februar>'  28, 1994.  to  ensure  that  all 
interested  persons  had  sufficient  time  to 
comment  on  the  proposed  exemption.  In 
this  regard,  the  Department  required  the 
applicant  to  notify  interested  persons  of 
the  extended  comment  period  by 
enclosing  a  notice  of  extension  of  time 
to  comment  (the  Notice  of  Extension  of 
Time)  with  each  monthly  report  form 
mailed  to  contributing  employers,  by 
asking  employers  to  post  the  Notice  of 
Extension  of  time  or  distribute  it  to 
employees,  and  by  posting  the  Notice  of 
Extension  of  Time  together  with  a  copy 
of  proposed  exemption  in  all  Union 
offices  and  hiring  halls.  In  a  letter  dated 
January  31,  1994.  the  applicant  notified 
the  Department  that  it  had  completed 
notification  to  all  interested  persons  as 
required  by  the  Department. 

As  of  the  close  of  the  comment  pi-riod 
on  February  28, 1994,  the  Department 
had  received  one  letter  from  an 
interested  person  commenting  on  the 
proposed  exemption  and  request  inf;  a 
hearing.  In  the  opinion  of  the 
commentator  the  transaction  involved  a 
highly  speculative  investment  in  real 
property  that  would  jeopardize  the 
ability  of  the  Plan  to  provide  stable 
retirement  pension  income  to  "* 

participants  and  beneficiaries. 

The  Department  forwarded  a  copv  of 
the  commentator's  letter  to  the  applicant 
and  requested  that  the  applicant  address 
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in  writing  the  concerns  raised  by  the 
commentator.  In  response,  the  applicant 
stated  that  the  general  concern  of  the 
commentator  regarding  the  Plan's 
purchase  of  the  Lots  and  construction  of 
the  Parks  was  not  at  issue  in  the 
application,  as  relief  was  requested  only 
for  the  lease  of  the  Lots  to  Actives  who 
aje  parties  in  interest  solely  because 
they  are  employees  of  contributing 
employers  to  the  Plan.  With  respect  to 
the  leasing  of  Lots  to  Actives  by  the 
Plan,  the  applicant  points  out  that  no 
fiduciary  or  other  party  in  interest 
e.xcept  Actives  will  be  allowed  to  lease 
Lots  from  the  Plan.  Further,  an 
independent  fiduciary  will  be  required 
to  review  the  leases  to  Actives  and  the 
number  of  such  leases  will  be  limited. 
The  transactions  would  involve  a  very 
small  percentage  of  the  assets  of  the 
Plans.  In  the  opinion  of  the  applicant, 
the  requested  exemption  would  make 
the  Plan's  investment  more  productive 
by  increasing  the  rental  income  to  the 
Plan  and  would  permit  the  Actives  to 
decide  whether  to  live  in  one  of  the 
Parks,  rather  than  being  prohibited  from 
doing  so. 

With  respect  to  the  purchase  of  the 
Lots  by  the  Plan  and  construction  of  the 
Parks,  the  applicant  maintains  that  such 
an  investment  by  the  Plan  was  not  a 
prohibited  transaction  and  did  not 
require  an  exemption.  In  the  opinion  of 
the  applicant,  there  is  substantial 
evidence  in  the  application  file  which 
addresses  the  propriety  and 
attractiveness  of  the  purchase  by  the 
Plan  of  the  Lots  and  the  construction  of 
the  Parks,  which  took  into  account  the 
Plan's  portfolio  and  the  general 
investment  objective  to  achieve  the 
highest  rate  of  return  commensurate 
with  safety  of  principal  over  the  long 
term.  In  this  regard,  it  is  represented 
that  the  investment  satisfied  the  Plan 
guidelines  requiring  diversification  and 
profitability,  and  that  the  Board  of 
Trustees  made  such  determination,  after 
considering  independent  professional 
investment  advice. 

In  addition  to  commenting  on  the 
transaction,  the  commentator  requested 
the  Department  schedule  a  hearing  en 
the  matter.  The  Department  notes  that  in 
its  final  regulation  on  procedures  for 
filing  and  processing  prohibited 
transaction  exemption  applications,  29 
CFR  2570.46,  there  is  no  provision  for 
a  hearing  unless  the  exemption  is  from 
the  fiduciary  self-dealing  prohibitions  of 
section  406ib)  of  the  Act.  This 
exemption  does  not  grant  relief  from 
section  406(b)  of  the  Act.  Further,  the 
Department  does  not  believe  that  any 
issues  have  been  raised  which  would 
require  the  convening  of  a  hearing. 


Accordingly,  after  giving  full 
consideration  to  the  record,  including 
the  com.ment  by  an  interested  person 
and  the  responses  of  the  applicant,  the 
Departm.ent  has  determined  to  grant  the 
examption,  as  described  herein.  In  this 
regprd,  the  comment  submitted  to  the 
Department  has  been  included  as  part  of 
the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  room  N-5507,  U.S. 
Department  of  Labor,  200  Constitution 
Avrnue  NW.,  Washington,  DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  October  29,  1993,  58  FR  58190. 
FOW  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toil-free  number.) 

CS  Holding  and  its  Worldwide 
AfTiliates  Headquartered  in  Zurich, 
Switzerland 

iProhibited  Transaction  Exemption  94  -31; 
Exemption  Application  No.  D-96051 

Exemption 

CS  Holdinc;  and  each  of  its  affiliates 
(collectively,  CS  Holding),  except 
Banque  Leu  Luxembourg  (BLL),  shall 
not  be  precluded  from  functioning  as  a 
"qualified  professional  asset  manager" 
pursuant  to  Prohibited  Transaction 
Exemption  84-14  (PTE  84-14,  49  FR 
9494,  March  13,  19vS4)  solely  because  of 
a  failure  to  salisf>'  Section  1(g)  of  PTE 
84-14,  as  a  result  of  atfiliation  with 
BLL,  including  any  current  or  future 
affiliate  of  CS  Holding,  other  than  BLL, 
which  is,  or  in  the  future  may  become, 
eligible  to  ser\'e  as  a  QPAM  under  PTE 
84-14. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  17,  1993. 

For  a  more  complete  statement  of  the 
facts  and  reoro.scntations  supporting  the 
Department's  decision  to  grant  this 
e.xemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  9.  1994  at  59  FR  6049. 
WRITTEN  COMMENTS:  The  Department 
received  one  wTitten  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  on  behalf  of  the 
applicant,  CS  Holding,  in 
supplementation  of  the  Notice  of 
Proposed  Exemption  (the  Notice).  The 
matters  addressed  in  the  applicant's 
comment  are  summarized  as  follows: 

1.  The  Notice  indicated  that  the 
location  of  CS  Holding  and  Affiliates  is 


New  York,  New  York.  The  applicant 
states  that  the  corporate  headquarters  of 
CS  Holding  is  actually  located  in 
Zurich,  Switzerland,  and  its  affiliates 
operate  in  a  variety  of  worldwide 
locations.  Accordingly,  the  exemption 
heading  has  been  am.ended  to  include 
this  information. 

2.  The  operative  exemption  language 
in  the  Notice  concluded  with  the 
following  phrase:  "*   *   *  including  any 
current  or  future  affiliate  of  CS  Holding, 
other  than  BLL,  which  in  the  future  may 
become  eligible  to  serve  as  a  QPAM 
under  PTE  94-14."  The  applicant 
requests,  in  the  interests  of 
completeness  and  accuracy,  that  the 
words  "is  or"  be  inserted  between  the 
words  "which"  and  "in".  In  response  to 
this  request,  the  operative  exemption 
language  in  the  final  exemption 
includes  the  requested  insertion,  and 
the  phrase  reads  as  follows:  "•   *  * 
including  any  current  or  future  affiliate 
of  CS  Holding,  other  than  BLL,  which  is, 
or  in  the  future  may  become,  eligible  to 
ser\'e  as  a  QPAM  under  PTE  94-14." 

3.  The  Notice  states  that  the  proposed 
exemption  was  requested  "on  behalf  of 
CS  Holding  affiliates  that  are  banks, 
investment  banking  firms,  or  registered 
investment  advisers  which  are  or  may 
become  eligible  to  serve  as  QPAMs." 
The  applicant  comments  that  it  is  more 
accurate  to  state  that  the  proposed 
exemption  was  requested  "on  behalf  of 
CS  Holding  affiliates  that  include  banks, 
investment  banking  firms,  and 
investment  advisers  which  are,  or  may 
become,  eligible  to  serve  as  QPAMs." 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption,  as 
supplemented  by  the  applicant's 
comment. 

FOirT  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not 
a  toll-free  number.) 

Richmond,  Fredericksburg  and 
Potomac  Railway  Company  Employee 
Thrift  and  Investment  Plan  (the  Plan) 
Located  in  Richmond,  Virginia 

[Prohibited  Tran.saction  Exemption  94-32; 
Application  No.  0-9578] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  the  sale  by 
the  Plan  of  a  guaranteed  investment 
contract.  No.  GA-5250  (the  QIC)  issued 
by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey  (Mutual 
Benefit)  to  the  Richmond, 
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Fredericksburg  &  Potomac  Corporation 
(RFP).  a  party  in  interest  with  respect  to 
the  Plan;  provided  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 
Plan  receives  no  less  than  the  fair 
market  value  of  the  GIC  at  the  time  of 
the  sale;  (3)  the  Plan's  trustee,  acting  as 
independent  fiduciarj^  for  the  Plan,  has 
determined  that  the  proposed  sale  price 
is  not  less  than  the  current  fair  market 
value  of  the  GIC;  and  (4)  the  Plan's 
trustee  has  determined  that  the 
proposed  transaction  is  appropriate  for 
and  in  the  best  interests  of  the  Pl&n  and 
its  panicipants  and  ber.rficiaries. 

For  a  more  complete  statement  of  the 
f.icts  and  representations  supporting  the 
Dt^p=!rt;nent's  derjision  to  grant  tnis 
expmption.  r^jfer  to  the  notice  of 
proposed  exemption  published  on 
Fthnsary  9.  1994  at  58  FR  6074. 
FOR  FORTKIr!  INFORMATION  CONTACT:  Ms. 
Virj^inia  }.  Miller  of  the  Department, 
t-^!ep!ione  (202)  21&-Hn71.  (This  is  not 
a  toll-free  numbt;r.). 

Slroh  BrpwBry  Company .  Inc.  Salaried 
Employees'  Thrift  Pian  (the  Plan) 
located  in  Detroit,  Michigan 

iProhibited  Transa'jtinn  Exempt!. >ij  94-33: 
E.<f'.mption  Application  No  D-n'SSO] 

Exeinption 

The  restrictions  of  section  406ia). 
4.:}6lb)(l)  and  (b)(2)  of  the  Ad  and  the 
s.mctions  resulting  from  the  application 
cf  section  4075  of  the  Code,  by  rtiason 
of  section  4q75(r)(l)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  (.ash 
sale  (the  Sale)  of  certain  pooled  fund 
units  from  the  Plan  to  Stroh  Bi-ewery 
Company,  Inc..  a  party  in  interest  with 
respect  to  thePlen. 

This  e.xemption  is  conditioned  upon 
the  following  requirements:  (1)  a!!  terms 
and  conditions  of  the  Sale  are  at  least  as 
favorable  to  the  Plan  as  those  oUainrible 
in  an  arm's-length  transaction;  (2)  the 
Sale  is  a  one-time  c<ish  transaction;  (3) 
the  Plan  is  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  this  transaction;  and  (4) 
the  Plan  receives  a  sales  price  equal  to 
the  fair  market  value  of  its  residual 
interest  in  the  Morgan  Guaranty  Trust 
Company  of  New  York  Convertibles 
Fund. 

For  a  more  complete  statement  of  the 
facis  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  9.  1994  at  59  FR  6049. 
EFFECrrVE  DATE:  This  exemption  is 
effedive  as  of  December  31.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department. 
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telephone  (202)  219-«97J.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408ia)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  season  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  d'schargp  his 
duties  resp.'cting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  acco-'dan.  e  with 
section  404!a)(l)(B)  of  the  Act:  nor  does 
it  affect  the  reqi;in;mf;nt  of  section 
4Ci(p)  of  thf'  Code  that  the  plan  must 
operate  for  I'-ip  exclusive  benefit  of  t.he 
emplo\ees  cf  the  employer  maintaining 
thy  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutor\'  or 
administrative  exemptions  and 
transactii^nal  rules.  Furthermore,  the 
fact  that  a  •r3;TS.iction  is  subject  to  an 
ndminirtrative  or  statutory  exemption  is 
not  disposi'iivp  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  rivailability  of  these 
exemptions  is  suh;fcf:t  to  the  express 
condition  that  the  m.att'.rial  facts  and 
representations  contained  in  each 
application  a.-e  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transai  tion  which  is  the  subject  of 
the  exe.mption.  In  tlje  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
a.fter  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  8th  day  of 
April,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
I  '.S.  Department  of  Labor. 
|FR  Doc.  94-8343  Filed  4-12-94;  8.45  Hml 

BILLING  CODE  4510-^»-P 


UNfTED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Biweekty  No6ce 

Applications  and  Amendments  to 
Facility  (^>erating  Ucenses  tnvolwing 
No  Significant  Harards  ConsWerations 

I.  Background 

Pursuant  to  Public  Law  97-J15,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafl)  is 
publishing  this  regular  biweekly  notice. 
Public  La\»  97-^15  .revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  .\c\).  to  require  t.he 
Commission  to  publish  notice  of  any 
smendmo.nts  i.ssued.  (.r  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  .'\ct.  This  pro\  is^on  grants  the 
Coinm.ission  the  authority  to  !SS'.;e  .-md 
niake  immediately  effi-ctive  anv 
amendment  to  an  op-f  rating  license 
upon  a  detennination  by  tlie 
Com.mis'.iun  that  such  amendment 
involves  no  significar.t  hazards 
considerjiion,  notwithstanding  the 
pendencv  before  the  Comm!Ss:or;  ol  a 
request  for  a  hearing  from  any  person 

This  biweekly  norice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  Lssued  from  Mdrch  21, 
1994.  through  April  1,  1994.  The  i.ist 
biweekly  notice  was  published  on 
Mar-^h  30,  1994  (59  FR  148&4). 

.Notice  of  Consideration  of  Issuance  of 
,\mendments  to  FarilUy  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Heariitg 

The  CuPimission  h?s  made  a 
proposed  determination  that  the 
fcilowing  amendmient  rt>quests  involve 
no  signitlu.nt  hazard-  consideration. 
Under  the  Commi.ssicn's  regulations  in 
10  CFR  50  92,  this  means  that  operation 
of  the  facility  in  acc:ordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probabi!it\  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significnnt  rt-duction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Com.mission  is  .seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


17592 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday.  April  13,  1994  /  Notices 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
•  of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  vvTitten  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  13.  1994,  the  licen.see  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inter\-ene  shall  be 
filed  in  accordance  with  the 
Commis>;ion's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 


Panel,  will  rule, on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effett  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter/ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
.sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  mu.st  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  We.stem  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  ba.sed  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 
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For  further  details  with  respect  to  this 
ction.  see  the  application  for 
mendment  which  is  available  for 
ublic  inspection  at  the  Commission's 
"ublic  Document  Room,  the  Gelman 
luilding.  2120  L  Street,  NW., 
Vashington,  DC  20555,  and  at  the  local 
lublic  document  room  for  the  particular 
acility  involved. 

U'izona  Public  Service  Company,  et  al., 
)ocket  Nos.  STN  50-528,  STN  50-529, 
end  STN  50-530,  Palo  Verde  Nuclear 
venerating  Station,  Unit  Nos.  1,  2,  and 
i,  Maricopa  County,  Arizona 

Date  of  amendment  requests: 
"ebruary  18, 1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
oiodify  Technical  Specifications  (TS) 
5.3.1,  Fuel  Assemblies,  and  TS  5.6.1, 
Criticality.  In  addition,  the  proposed 
Amendment  would  add  a  new 
Technical  Specification  3/4.9.13,  Boron 
Concentration-Storage  Pool,  and  its 
associated  BASES.  This  proposed 
amendment  is  requested  to  allow  credit 
to  be  taken  for  bumup  of  spent  fuel 
assemblies  in  establishing  storage 
locations  within  the  PVNGS  spent  fuel 
pools. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Radiological  consequences  of 
the  fuel  handling  accident  are  not 
impacted  by  the  formation  of  new 
storage  regions  since  the  fuel  assembly 
design  is  unchanged.  However,  even 
though  the  probability  of  occurrence  of 
a  fuel  misplacement  error  has  increased 
slightly,  the  consequences  are  markedly 
reduced  by  the  crediting  of  2150  ppm  of 
soluble  boron  in  the  spent  fuel  storage 
pool.  The  increase  is  also  not  significant 
because  of  the  types  of  administrative 
controls  being  put  into  place  in  Regions 
2  and  3.  Furthermore,  a  fuel  assembly 
misplacement  error  is  not  considered  an 
accident,  as  defined  in  the  UFSAR. 

Standard  2 — Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

This  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  changes  are  being  made  to 
the  fuel  assemblies  or  the  storage  racks. 


and  controls  will  be  employed  to 
control  the  placement  of  assemblies  in 
Regions  2  and  3.  As  such,  there  is  no 
possibility  of  a  new  or  different  kind  of 
accident  being  created.  The  existing 
design  basis  covers  all  possible  accident 
scenarios  in  the  spent  fuel  storage  pool. 

Standard  3 — Involve  a  significant 
reduction  in  a  margin  of  safetv. 

This  amendment  request  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  reduction 
in  the  margin  of  safety  since  a  k^rr  less 
than  or  equal  to  0.95  is  met  under  all 
analyzed  conditions  using  conservative 
assumptions  which  do  not  credit  the 
soluble  boron  in  the  spent  fuel  storage 
pool  except  under  some  accident 
conditions,  as  allowed  by  NRC 
guidelines.  The  original  mechanical 
analyses  are  unchanged  for  thermal  and 
seismic/structural  considerations,  as 
these  analyses  were  originally 
performed  for  a  fully  loaded  spent  fuel 
storage  pool. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Ser\'ice 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County.  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County.  Illinois 

Date  of  application  for  amendment 
request:  March  11, 1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3/4. 7.D, 
"Primary  Containment  Isolation 
Valves."  The  proposed  amendments 
will  add  check  valves  installed  in  the 
reference  leg  instrumentation  line.  The 
valves  have  been  installed  as  part  of  the 
modifications  required  to  meet  NRC 
Bulletin  (lEB)  93-03. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  proposed  license  amendment  ad<!s  the 
reference  leg  backfill  check  valves  to  iho 
Technical  Specifications.  As  such,  the 
proposed  amendment  does  not  change  the 
probability  nor  does  it  change  the 
consequences  of  any  previously  evaluatvd 
accident  for  Dresden  and  Quad  Qtics 
Stations. 

The  proposed  modincjtions  (and  prnyiosed 
Technical  Specification  amendments)  atid 
reference  ipg  backfill  instrument  lines  and 
check  valves  to  the  reactor  vessel  level 
instrumentation.  The  proposed  modific3')ons 
will  eliminate  the  phenomenon  described  in 
lEB  93-03  (dissolved  gases  in  the  [Reactor 
Vessel  Instrumentation  System)  RVLIS 
piping  may  produce  uncertainties  in  the  !r\el 
instrumentation  during  RPV 
depressurization)  by  providing  degased 
Control  Rod  Drive  (CRD)  water  to  the  RV  LIS 
reference  leg  piping.  The  proposed  design 
ensures  that  a  continuous  column  of  \*  'Vr. 
free  of  non-condensible  pases  is  mair.tv:..n>'d 
in  the  RVLIS  reference  leg  piping.  As  si,ih. 
the  proposed  modifications  do  not  aff<H  t  dr.y 
accident  precursors  or  initiators.  Ther''i)re 
the  proposed  modifications  for  the  reference 
leg  backfill  instrument  lines  do  not  inrr»»ase 
the  probability  of  any  previously  evaluotfd 
accidents  for  Dresden  Station  and  Q-.iad 
Cities  Station. 

The  proposed  plant  modifications  for  the 
reference  leg  backfill  chei  k  valves  will  not 
increase  the  radiological  consequences  of  a.iy 
previously  evaluated  accident.  The 
radiological  impact  from  a  reference  leg 
backfill  instrument  line  break  is  bouniied  by 
Dresden's  and  Quad  Cities'  Instrument  Line 
Break  analysis  (UFSAR  Section  15.6  2). 
Therefore,  the  proposed  plant  changes  will 
not  increase  the  consequences  of  any 
previously  evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  acciiont 
previously  evaluated  because: 

The  proposed  modification  connects  she 
non-safety-related  CRD  system  to  each  safety- 
related  division  of  RPV  instrumentation  and 
Feedwater  Level  Control  System.  The  bjrkfill 
check  valves  will  eliminate  the  potential  for 
reference  leg  leakage  if  CRD  piping  int'.^ity 
is  lost.  These  check  valves  are  classified  as 
safety-related  and  will  be  maintained  and 
controlled  such  that  overall  plant  saft-ly  is 
maintained.  The  addition  of  the  reference  leg 
backfill  check  valves  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  for 
Dresden  Station  or  Quad  Cities  Station. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

Primary  containment  integrity  is  not 
compromised  by  the  addition  of  a  pair  of 
check  valves  that  provide  isolation  for  the 
reference  leg  backfill  lines.  These  valves  have 
been  demonstrated  to  meet  the  intent  nf  the 
criteria  specified  in  General  Design  Criterion 
(GDC)  55.  The  maintenance  and  control 
applied  toward  all  the  reference  leg  bac  kfill 
check  valves  ensures  that  overall  plant  •-.i.r'y 
is  maintained.  Therefore,  the  addition  of  t!)o 
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reference  leg  backfill  valves  to  Technical 
Specification  3.7.D.1  and  3.7.D.2  does  not 
reduce  the  margin  of  safety  for  Dresden 
Station  or  Quad  Cities  Station. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Public 
Librarj',  604  Liberty  Street.  Morris. 
Illinois  60450;  for  Quad  Cities,  Dixon 
Public  Library.  221  Hennepin  Avenue. 
Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Ptvject  Director:  James  E.  Dyer 

Commonwealth  EcKson  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Gnuidy  Countv,  Illinois  Docket 
Nos.  50-254  and  50-263,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  March  26. 1993 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3/4.6  for 
Dresden  and  Quad  Cities  Stations  to 
allow  Single  Loop  Operation  (SLO)  with 
the  recirculation  loop  suction  and 
discharge  valves  open.  The  amendments 
would  also  delete  outdated  and 
unnecessary  portions  of  Technical 
Specification  3.6.H  for  Dresden,  Units  2 
and  3,  and  provide  more  consistency  to 
the  BWR  Standard  Technical 
Specifications  (NUREG-0213,  Revision 
4). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  ".O  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

Comraonweslfh  Edison  has  evaluated  this 
proposed  amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  prof)os«»d 
amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 


3.  Involve  a  significant  rejJUction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequances  of  an  accident  previously 
evaluated  because: 

The  proposed  change  to  delete  the 
rwjuireiiKnt  to  close  the  suction  valve  of  the 
idle  loop  during  SLO  potentially  affects  two 
transient  or  accident  analysis  previously 
evaluated.  The  Erst  is  the  Loss-of-Coolant 
Accidenl(LOCA)  which  has  been  analyzed 
for  the  full  range  of  break  sizes,  from  a  small 
ruptiire,  where  the  makeup  flow  is  greater 
than  the  coolant  loss  rate,  to  the  largest,  a 
highly  improbable  circumferential 
recirculation  line  break.  The  design  basis 
LOCA  at  Dresden  and  Quad  Cities  is  the 
double-ended  guillotine  break  in  a 
recirculation  line.  LPCI  i^  one  of  the 
Emergency  Core  Cooling  Systems  that  would 
be  initiated  to  flood  the  core  following  the 
Design  Basis  LCXZA  accident 

The  LOCA  analysis  for  Quad  Cities,  Units 
1  and  2.  takes  no  credit  for  closure  of  the 
recirculation  suction  valve  to  properly  direct 
LPCI  flow  into  the  lower  plenum  of  the 
reactor.  Instead,  the  LPCI  loop  selection  logic 
is  relied  upon  to  automatically  close  the 
recirculation  discharge  valve  of  the  selected 
intact  loop.  For  Dresden,  Units  2  and  3,  LPCI 
is  not  credited  to  inject  because  the  lim.iting 
failure  is  the  LPCI  injection  valve.  The  LCKIA 
ECCS  analyses  previously  performed  for  SLO 
remain  applicable  and  the  severity  of  a 
postulated  LOCA  event  has  not  increased. 
The  proposed  changes  do  not  physically 
change  the  plant  in  any  manner  that  would 
increa,se  the  probability  of  a  LOCA. 

The  second  transient  considered  is  the 
inadvertent  startup  of  an  idle  recirculation 
pump  iaan  unisolated  loop.  This  event  is 
precluded,  however,  when  the  loop  is 
unisolated  because  the  discharge  valve  must 
be  closed  for  the  pump  to  start.  To  further 
decrease  the  probability  of  the  occurrence  of 
this  transient.  Section  3.6.H.3.e  is  added  to 
require  the  pump  to  be  electrically  prohibited 
from  starting.  In  addition,  leaving  the  loop 
unisolated  results  in  an  increase  in  the 
temnerature  of  the  water  in  the  loop,  and  a 
correspondingly  lower  reactivity  insertion 
should  the  tjansient  occur.  For  these  reasons, 
neither  the  probability  nor  the  consequences 
of  an  inadvertent  idle  pump  s^drt  have 
increased. 

The  additional  requirements  introduced  in 
Section  3.6.H.5.a-b  and  4.6.H.5  to  monitor 
temperatures  between  the  two  loops  and  the 
reactor  coolant  do  not  cause  an  increase  in 
the  prohability  or  consequences  of  an 
accident  because  they  limit  stresses  in  the 
vessel  and  primary  piping  system  to 
acceptable  levels. 

The  procedures  that  are  currently  followed 
at  Dresdrn.  Units  2  and  3.  n-garding 
inadvertent  entrance  into  a  region  of 
instability,  defined  as  Region  A,  B,  and  C  in 
Reference  (el,  are  more  conservative  than 
those  recommended  by  the  NRC  Bulletin, 
and  do  not  allow  operation  in  the  stability 
regions  defined  in  the  Dresden  Technical 
Specifications.  Removing  Sections  3.6.H.3.b- 
c  and  Section  4.6. H. 3  only  removes  outdated 
material  from  the  Dresden  Technical 
SpecificBtions  and  does  not  increase  the 


probability  or  consequences  of  an  accident 
previously  evaluated^. 

The  removal  of  Section  3.6.H,4  allowing 
operation  without  forced  circulation  below 
25%  of  rated  power  at  Dresden,  Units  2  and 
3,  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  is  conservative 
because  it  will  prohibit  operation  in  a 
condition  susceptible  to  instabilities.  This 
section  also  is  not  included  in  the  Standard 
Technical  Specifications.  In  the  same 
manner.  Section  2.1.  A. 4  is  removed  from  die 
Quad  Cities  Technical  Specifications. 

The  removal  of  Section  3.6.H.3.a  from  the 
Dresden  Technical  Specifications  will  not 
increase  the  probability  or  consequences  of 
an  accident,  because  a  one-pump  run-up 
transient  is  bounded  by  the  two-pump  run- 
up transient. 

The  change  in  initiation  time  for  SLO 
requirements  for  Quad  Cities  from  12  hours 
to  24  hours  does  not  represent  a  significant 
change,  and  still  allows  adequate  time  to 
implement  the  requirements.  Therefore,  no 
increase  in  the  probability  or  consequences 
of  an  accident  will  be  caused  by  this  change. 

For  the  reasons  stated  above,  no  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  is  introduced 
by  the  profxjsed  changes. 

The  proposed  changes  do  not  create  tite 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

The  proposed  change  to  eliminate  the 
requirement  to  dose  the  recirculation  suction 
valve  of  the  idle  recirculation  loop  during 
SLO  only  removes  unnecessary  conservatism 
which  is  not  required  to  ensure  proper  LPCI 
injection  into  the  vessel  during  a  LOCA.  The 
LPCI  loop  selection  logic  already  ensures  that 
the  intact  loop's  recirculation  pump 
discharge  valves  will  close  when  selected  for 
LPCI  injection.  Since  all  ECCS  functions  will 
continue  to  perform  as  designed,  no  new 
accident  scenarios  are  created.  Also,  by 
requiring  the  idle  loop  to  be  electrically 
prohibited  from  starting,  the  possibility  of  a 
new  event  is  not  created. 

Section  3.6.H.5.a-b  and  4.6.H.5  provide  for 
temperature  monitoring  prior  to  starting  an 
idle  pump,  and  monitoring  to  maintain 
acceptable  primary  system  stress  levels. 
Since  the  changes  [do!  not  adversely  affect 
the  performance  of  any  safety  related 
syste.Tis,  no  new  accident  scenarios  are 
created. 

The  change  eliminating  the  requirements 
for  actions  when  a  region  of  instability  is 
entered  during  SLO  will  not  create  a  new  or 
different  type  of  accident  because  procedures 
are  already  in  place  that  are  consistent  with 
NRC  guidance  in  this  area.  These  procedures 
are  more  con.servative  than  the  current 
Technical  Specifications. 

The  removal  of  Section  3.6. H. 4  (Dresden) 
and  Section  2.1. A. 4  (Quad  Cities)  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  because  the  units  will  not 
be  allowed  to  operate  without  forced 
circulation  with  these  sections  removed,  and 
Section  3.6.H.4  added.  The  possibility  of 
accidents  occurring  from  operating  in  this 
mode  has  been  eliminated,  and  no  new  typ>es 
of  accidents  are  created. 
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There  is  no  possibility  of  a  new  type  of 
accident  being  created  from  the  removal  of 
Section  3.6.H.3.a  from  the  Dresden  Technical 
Specifications.  The  analysis  behind  the 
reduced  flow  MCPR  curves  provides  more 
thermal  margin  during  SLO  than  two-loop 
operation,  because  the  one-pump  run-up 
transient  is  less  severe  than  the  two-pump 
run-up  transient. 

The  speed  requirement  change  (Section 
3.6.H.3.d  for  Dresden)  for  the  operating 
recirculation  pump  prior  to  idle  loop  startup 
is  in  a  conservative  direction,  and  no  new 
types  of  accidents  are  created. 

The  increase  in  allowed  time  to  initiate 
SLO  requirements  for  Quad  Cities  (Section 
2.1. A. 4)  docs  not  represent  a  significant 
change,  and  still  allows  adequate  time  to 
implement  necessary  requirements.  No  new 
types  of  accidents  are  created  by  this  change. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because: 

The  change  to  eliminate  the  requirements 
to  close  the  recirculation  suction  valves  of 
the  idle  loop  during  SLO  maintains  the 
assumptions  of  the  LOCA  analyses.  The  LPCl 
loop  selection  logic  will  automatically  close 
the  recirculation  pump  discharge  valve  of  the 
unbroken  loop  to  ensure  proper  LPCI 
injfTction.  Therefore,  the  current  MAPLHGR 
limits  at  Dresden  and  Quad  Cities  will 
continue  to  ensure  that  Appendix  K  criteria 
are  satisfied. 

D\iring  normal  dual  loop  operation.  LPCl 
loop  selection  logic  is  relied  upon  to  close 
the  discharge  valve  of  the  unbroken  Irwp 
following  a  LOCA.  This  function  is 
performed  during  SLO.  provided  the 
discharge  valve  and  the  logic  that 
automatically  closes  this  valve  upon  thi? 
occurrence  of  a  LOCA  signal  remain 
operable.  Since  the  assumptions  of  the 
accident  analysis  are  preserved  bv  the 
proposed  change,  there  is  no  reduction  in 
any  safety  margin. 

The  safeguards  in  place  preventing  the 
inadvertent  start  of  an  idle  recirculation 
pump  are  more  than  adequate  protection 
against  this  transient.  Three  concurrent 
failures  are  required  for  this  transient  to 
occur.  The  transient  would  also  be  less 
severe  due  to  the  wanner  water  in  the  loop. 
Therefore,  no  reduction  in  a  margin  of  safety 
will  occur  with  this  change. 

The  addition  of  Sections  3.6.H.5.a-b  and 
4.6.H.5  will  not  decrease  margin  to  safety, 
since  the  temperature  monitoring 
requirements  will  maintain  acceptable 
stresses  in  the  primary  system  during  idle 
pump  starts. 

For  Dresden,  the  current  procedures  for 
entrance  into  a  region  of  stability  provide 
more  margin  to  safety  than  the  current 
Technical  Specifications  require,  because 
operation  in  a  stability  region  is  not  allowed. 

The  elimination  of  Section  3.6.H.4  in  the 
Dresden  Technical  Specifications  and 
Section  2.1.A.4  in  the  Quad  Cities  Technical 
Specifications  will  not  decrease  a  margin  of 
safety  because  it  prohibits  operations  in  a 
potentially  unstable  region.  This  change  is  in 
a  conservative  direction. 

The  elimination  of  Section  3.6.H.3.a  in  the 
Dresden  Technical  Specifications  does  not 
cause  a  decrease  in  margin  to  .safety,  because 


17595 


there  is  more  thermal  margin  to  SLO  than 
two-loop  operation. 

Changing  the  active  loop  speed 
requirement  from  65%  to  43%  prior  to  idle 
loop  startup  for  Dresden  is  in  the 
conservative  direction;  therefore,  margin  to 
safety  is  increased. 

The  increase  in  allowed  time  to  initiate 
SLO  requirements  for  Quad  Cities  still 
provides  adequate  time  to  implement  these 
requirements,  and  is  not  a  significant  change. 
Margin  to  safety  is  not  decreased  by  this 
change. 

Margin  of  safety  does  not,  therefore, 
decrease  due  to  the  proposed  Technical 
Specification  amendment. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Public 
Library,  604  Liberty  Street,  Morris. 
Illinois  60450;  for  Quad  Cities,  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NBC  Project  Director:  James  E.  Dyer 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  L'nits  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
March  11,  1994 

Description  of  amendment  requests: 
The  proposed  amendments  would 
provide  surveillance  requirements  for 
new  hydraulic  snubbers,  which  will  be 
installed  on  the  Main  Steam  Lines 
(MSLs)  during  the  current  Unit  1 
refueling  outage.  This  outage  began  on 
March  13,  1994,  and  it  is  scheduled  to 
end  on  July  3,  1994.  These  snubbers  will 
also  be  in.stalled  on  Linit  2  during  the 
Unit  2  refuel  outage  (Q2R13)  currently 
scheduled  for  the  first  quarter  of  1995. 

The  amendment  request  would  also 
change  the  Snubber  Visual  Inspection 
Intervals  and  Corrective  Actions  in 
Technical  Specifications  Sections  3.6.1 
and  4.6.1  to  the  format  and  content  of 
the  BWR  Standardized  Technical 
Specifications  (STS),  as  revised  by  the 
provisions  of  Generic  Letter  (GL)  84-13 
"Technical  Specification  for  Snubbers", 
dated  May  3,  1984  and  GL  90-09 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and 
Corrective  Actions",  dated  December 
11.  1990. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Commonwealth  Edison  Company  has 
evaluated  the  proposed  Technical 
Specification  Amendment  and  determini-d 
that  it  does  not  represent  a  significar,! 
hazards  consideration.  B.iscd  on  the  criteria 
for  defining  a  significant  hazards 
consideration  established  in  10  CFR  50.92. 
operation  of  Quad  Qties  .Station  I'nits  1  dnd 
2  (Quad  Cities)  in  accordance  with  thf 
proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accfdenl 
previously  evaluated  because: 

The  proposed  changes  adopt  the  fo.--r.,if 
and  content  of  the  BWR-STS,  as  mod.f..  d  by 
the  provisions  of  GL  84-13  and  GL  90-09  As 
such,  these  proposed  changes  are 
administrative  in  nature  and  have  no  '  ffi'cf 
on  the  acc'.di^iit  analys's  or  system  opf  r.itian. 

The  proposed  schedule  for  snubber  \  i-cal 
inspection  intervals  <ic<i  :.bed  in  GL  ^  V09 
will  maintain  the  samt  !  \ol  of  conf.d' :.(  e  as 
the  existing  s(  hedule  as  i!x-umented  ;n 
Generic  Lef.tr  90-09.  Alt-  rnative 
Requiremenrs  for  Snubber  Visual  In*;  •■■  •.■..n 
Intervals  and  Cxjrrective  Actions,  ddt"d 
Decemb»v  n.  1990.  Also  the  survciiancB 
requireme:^!  and  sc.hedul."  for  snubLt^r 
functional  ti-sting  remains  the  same 
providing  a  'J5  percent  (ur-..'idence  It  i.    '.  ^^..t 
50  to  100  ppr^ent  of  the  .«r.,:hbers  o;^(  r,  ■■ 
within  the  specified  linits  The  proposed 
visual  inspt"  tion  schejule  is  sejiaratp  ^rarri 
functional  testing  and  acids  to  the  cciif 
level  that  the  installed  snubbers  w.ll  s 
their  design  function  and  are  being 
maintaiP'-d  operable.  Ai  ci  Jent  analv-t 
assume  that  snubbers  art  initially  cy-, 
C^mplianc  e  with  the  Te.  hnical  Spec  i: 
Surveillance  Requiremen's  for  function.'l 
testing  in  (onjunction  wiih  the  revised  vi-^usl 
inspection  schedule  assuips  continu'-d 
operabili'y  of  the  snubtv-rs.  Therefore,  n;) 
initial  a.ssumptions  are  bt;ng  chang<  d  a.id 
thus  neither  the  probability  nor 
consequences  of  any  aitiiicnfs  prevn  'i-ily 
evaluated  a.'P  significant. y  increased 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  arcident 
previously  evaluated  because: 

The  proposed  changes  adopt  the  forivit 
and  content  of  the  BU'RSTS.  as  modi  fed  by 
the  provisions  of  GL  84-13  and  GL  90-(^9  As 
such,  these  proposed  (  hanges  are 
ndministratne  in  nature  and  have  no  effeti 
on  the  acLi(ient  analyses  or  system  opirdtion. 

The  proposed  schedule  for  snubber  v:iual 
inspection  intervals  will  maintain  the  s.ime 
level  of  confidence  as  the  existing  sch'-ilule 
as  documented  in  Generic  Letter  90-09. 
Alternative  Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective  Ai  t  -ins. 
dated  December  11, 1990.  Also,  the 
surveillance  requirement  and  schedule  for 
snubber  function  testing  remains  the  s,«r,t! 
providing  a  95  percent  confidence  le\   ;  t.hat 
90  to  100  percent  of  the  snubbers  oprr>,;e 
within  the  specified  limits.  The  prop* is-  rl 
visual  inspei  tion  schedule  is  separrtti.  •    ■  i 
fi:nctionai  testing  and  .ni.is  to  the  co:.l..:i..ce 
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level  that  the  installed  snubbers  will  ser\e 
theii  design  fiinction  and  are  being 
maintained  operable.  As  a  result,  the 
supported  pipring,  components,  etc.  will  be 
maintained  operable,  so  that  supported  safety 
systems  will  perform  as  designed.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

(3)  Involve  a  significant  reduction  in  the 
margin  o£  safety  because: 

The  proposed  changes  adopt  the  fornidt 
and  content  of  the  BWR-STS,  as  modified  by 
the  provisions  of  GL  84-13  and  G|L1  90-Q9. 
As  such,  these  proposed  changes  are 
administrative  in  nature  and  have  no  effect 
on  the  accident  analyses  or  system  operation. 
In  addition,  the  proposed  amendment 
maintains  the  same  level  of  confidence  as  the 
current  technical  specification  that  snubbers 
are  operable  through  the  current  snubber 
fimctional  testing  and  the  revised  snubber 
visual  inspectifjn  schedule  and  the  associated 
corrective  action  refjuireraents.  Thcrefon;  the 
proposed  changes  do  not  impact  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  tliis 
revievv,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  ara 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoKes  no 
signi!"icant  hazards  considerauon. 

Loral  Public  Docnmrr.t  Room 
locntion:  Dixcn  Pai:!ic  Library,  221 
Hennepin  Avciiue,  Di.<on,  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60P90 

S'RC  Project  Director:  Janit-s  E.  Dyer 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  Februarv 
25.  1994 

Description  of  amendment  request: 
The  proposed  amendment  will  add  a 
new  Technical  Specification  3/4.7.12, 
"Ultimate  Heat  Sink.  " 

Basis  for  proposed  no  significant 
hazards  consideration  determ ligation: 
As  required  by  10  CFR  50. 91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  Is  pr«>S'>nted 
below: 

The  proposed  changes  do  not  invc.lve  an 
.sue  Isignificant  hazards  consivierntion) 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  oe  consequences  cf  an  accident 
previously  evaiuatpri 

The  ultimate  heat  sink  (Ccnnecticuf  River) 
provides  the  cooling  wTter  necessary  to 
ensure  the  removal  of  the  normal  heat  loads 
and  normal  cooldown  loads  of  the  plant  and 
to  mitigate  the  effects  of  accidents  at  the 
plant  within  acceptable  limits.  By  placing  a 
technical  specificatio.n  limit  on.  the  maximum 


temperature  of  the  ultimate  heat  sink  for 
plant  operation,  CYAPCO  will  assure  that 
sufficient  heat  removal  capacity  is  available. 
The  intake  structure  draws  water  from  the 
ultimate  heat  sink  for  circulation  by  the 
service  water  system  and  circulating  water 
system.  By  adding  this  new  requirement  to 
the  tech«ical  specifications.  CY.\PCO  will 
ensure  tkat  the  design  basis,  as  stated  in  the 
Final  Safety  Analysis  Report,  for  the  ultimate 
heat  sink  is  not  violated. 

The  change  does  not  affect  any  initiating 
event.  Thus,  the  change  does  not  affect  the 
probability  of  occurrence  of  any  design  basis 
accidents  previously  evaluated. 

There  are  no  adverse  impacts  on  the  design 
basis  accidents  due  to  the  addition  of  the 
ultimate  heat  sink  temperature  limitation. 
This  administrative  change  has  no  effect  on 
the  consequences  of  the  previously  evaluated 
accidents. 

2.  Create  the  ;^ossibiiity  of  a  new  or 
different  kind  of  accident  from  ar.y 
previously  analyzed. 

Cunrntly,  the  Haddam  ^;(•ck  Plant  controls 
the  ultin^ate  heat  srik  temperature  un:it  to 
less  thaa  90'F  for  .Mode  1.2.  3.  and  4  via  a 
plant  procedure.  The  proposed  change 
institutes  a  technical  spec.ilcatio.n  in  place  of 
this  admir.,st.-at!ve  c.introl. 

As  such,  the  a<l— ,ir.istrat;v!;  ch.inge  is 
consistent  with  the  cuner.t  p.u.-.;  practice  and 
has  no  effect  on  plant  operati.jn.  s.nce  :herc 
are  no  ckanors  in  tho  way  Lhe  plant  is 
operated,  tht-re  is  no  possibility  of  a.T 
accident  of  a  d:ffercrit  type  than  previou.lv 
evaluated  due  to  the  change. 

3  Involve  a  reduction  in  a  m;irgin  of  safety. 

The  prnposi^  change  does  i:-.t  impart  the 
physical  protective  b(;unddric;s,  nor  does  it 
affect  the  perforrr.ai-.ix  of  .s.ifety  systems. 
There  Li  co  de^ad.itinn  in  optTibility  and 
surveillance  requirements  for  the  ultimate 
heat  sink-  Therefore,  there  w.,;  be  no  adverse 
impact  on  the  m.ir^;n  of  safety  as  defi.ied  in 
the  b;:si$  for  any  technical  specification". 

The  NRC  staff  has  rsviewetl  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.S2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  in\  olves  no 
significant  hazards  consideration. 

Locai  Public  Document  Hc/om 
location:  Russell  Librar>',  123  Broad 
St.'-eet.  Middietown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Bern,'  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford. 
Conneclicut  06103-3499. 

\'ECPrcj(-ct  Director:  John  F.  Sto'.z 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  Cour,ty,  New  York 

Date'  of  amendment  request:  January 
28, 1994 

Description  of  amendment  request: 
This  amendment  request  is  an 
additional  foUowup  to  the  a.mendment 
request  of  May  29,  1992,  published  in 


the  Federal  Kegister  on  July  8. 1902,  (57 
FR  30242)  which  changed  the  Technkal 
Specifications  Section  1,0..  Definitions, 
to  accommodate  a  24-nionth  fuel  cycle 
and  which  proposed  the  extension  of 
the  test  intervals  for  specific 
surveillance  tests.  This  amendment 
proposes  extending  the  surveillance 
intervals  to  24  months  for  leak  testing 
containment  isolation  valves.  The 
changes  requested  by  the  licensee  are  in 
accordance  with  Generic  Letter  91-04. 
"Changes  in  Technical  Specification 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle."  In  addition,  the  request 
corrects  an  administrative  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the     . 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  .A  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  will  not  occur. 

It  is  proposed  that  the  interval  between 
leakage  tests  of  the  containment  isolation 
valves  listed  in  the  Technical  Specifications 
be  revised  from  24  months  to  24  months 
f+25%).  consistent  with  an  exemption 
request  to  10  CFR  IPart]  50  Appendix  f  for 
type  C  tests  which  requests  an  identical 
extension  in  the  inten-al  between  testa. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident.  These  changes  propose  extending 
the  surveillance  intervals  for  containm.ent 
leakage  testing.  The  changes  do  not  involve 
any  physical  changes  ;o  the  plant  or  alter  the 
way  equipment  functions.  Other  system 
te'-ting  (e.g.,  on-line  tests)  provides  assurance 
of  syste.m  operability.  An  evaluation  of  past 
equipment  performance  provides  additional 
assurance  that  the  longer  surveillance 
irtcrvais  will  not  degrade  system 
performance.  The  25%  increase  in  the 
sun.-cillancc  interval  for  fyp)e  C  leak  rate 
testing  is  compensated  for  by  a  proportionate 
increa.se  in  the  margin  between  specified 
leakage  limit  and  the  allowable  leakage  limit. 
\aKes  that  are  sealed  with  fluid  are 
exempted  from  the  10  CFR  [Part]  50. 
Appe,i('ix  I  leflkage  requirements.  The 
Technical  Specifications  establish  separate 
acceptance  criteria  for  such  cases  baseld]  on 
system  design  considerations.  Additionally. 
in  most  cases,  containment  isolation  valve 
redu.f'.dancy  (two  valves  in  series)  provides 
additional  assurance  that  actual  leakage 
would  be  lower  than  the  test  results  would 
indicate. 

2.  The  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  has  not  been  created. 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The^e  changes  propose 
extending  the  surveillance  intervals  for 
containment  leakage  testing.  The  changes  do 
not  involve  any  physical  changes  to  the  plant 
or  alter  the  way  equipment  functions.  Other 
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system  testing  (e.g.,  oa-line  tests)  provides 
assurance  of  system  operability.  An 
evaluation  of  past  equipment  perfonnance 
provides  additional  assurance  that  the  longer 
surveillance  intervals  will  not  degrade 
system  performance.  The  25%  increase  in  the 
surveillance  interval  for  type  C  leak  rate 
testing  is  compensated  for  by  a  proportionate 
increase  in  the  margin  between  speciHed 
leakage  limit  and  the  allowable  leakage  limit. 
Also,  containment  isolation  valve 
redundancy  (two  valves  in  series)  provides 
additional  assurance,  in  most  cases,  that 
leakage  would  be  lower  than  the  test  resulu 
would  indicate. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
safety? 

The  proposed  changefs)  doesldol  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  These  changes  propose  extending 
the  surveillance  intervals  for  containment 
leakage  testing.  Other  system  testing  (e.g.,  on- 
line tests)  provides  assu.-^nce  of  system 
operability.  An  evaluation  of  past  equipment 
performance  provides  additional  assurance 
that  the  longer  surveillance  inten-als  will  not 
degrade  system  perfonnance.  The  25% 
increase  in  the  surveillance  interval  for  t>pe 
C  leak  rate  testing  is  compensate*!  for  by  a 
proportionate  increase  in  the  margin  between 
specified  leakage  limit  and  the  allowable 
leakage  limit.  Also,  containment  isolation 
valve  redundancy  (two  valves  in  series),  in 
most  cases,  provides  additional  assurance 
that  leakage  would  be  lower  than  the  test 
results  would  indicate. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  ihrw 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Locd  Public  Document  Room 
location:  White  Plains  Public  Lih.'ary, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attompy  for  licensee:  Brent  L. 
Brandenburg,  E,sq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  Robert  A.  Capra 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
November  11,  1993 

Description  of  amendment  request: 
The  amendments  would  change  the 
Technical  Specification  (TS) 
surveillance  requirements  for  the 
emergency  core  cooling  system  (ECCS) 
subsystems.  Specifically,  the  changes 
would  revise  the  minimum  developed 
head  requirement  for  the  centrifugal 
charging  pumps  (CCPs),  the  safety 
injection  pumps  (SIPs),  and  the  residual 
heat  removal  pumps  (RHRPs);  revise  the 
sum  of  the  minimum  injection  flowTates 


for  the  CCPs.  SIPs,  and  the  RHRPs;  and 
revise  the  total  maximuni  pump 
flovrTate  (runout  limit)  for  the  CCPs  and 
the  SIPs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(Amendment  would  not)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  TS  [technical  specification)  changes 
proposed  by  this  amendment  request  are  not 
considered  to  be  Initiators  of  any  Design 
Basis  Accidents  (DBA).  During  normal 
operation  the  SIPs  and  the  RHRPs  are  in 
standby,  they  are  not  operating.  In  the  event 
of  an  accident  resulting  in  an  Engineered 
Safeguard  (ES)  actuation,  the  pumps  would 
start  to  provide  flow  to  the  reactor  vessel. 
The  minor  changes  proposed  for  these  pumps 
(SIPs  and  RHRPs)  would  not  cause  any 
accidents  or  events  that  have  been  previously 
evaluated. 

During  normal  operation,  a  CCP  is 
op<!rating  The  proposed  minor  changes 
provided  by  this  submittal  only  impact  the 
performance  of  these  pumps  in  response  to 
an  ES  actuation.  The  proposed  changes  do 
not  affect,  in  any  way.  how  these  pumps  are 
operated  during  normal  operation.  As  such, 
the  minor  changes  proposed  for  the  CCPs 
would  not  cause  any  accidents  or  eve.nts  that 
have  been  previously  evaluated.  Accordingly, 
the  proposed  TS  changes  would  not  increase 
the  probability  of  an  accidr-r.t  th.it  has  been 
previously  evaluated. 

The  purpose  of  the  ECXo  subsystem  is  to 
ensure  suft~xient  flow  is  provided  to  the  tore 
in  the  event  of  a  LOCA  (loss  of  coolant 
accident],  that  is  to  mitigate  the 
consequences  of  a  LOCA  A  LOCA  analysis 
was  performed  to  determine  the  i.-npact  of  the 
proposed  TS  changes.  The  analvsia  was 
performed  in  accordence  with  the  NRC 
approved  LOCA  methodolf^^y  for  McCuire 
Nuclear  Station.  The  results  of  the  analysis 
demonstrate  that  the  acceptance  criteria  of  10 
CFR  50.46  are  still  satisfied.  Further,  the 
purpose  of  the  proposed  TS  changes  arc  to 
prevent  runout  of  the  ECCS  subsystem 
pumps  during  the  injection  and  recirtruiation 
ph,Tsos  of  a  LOCA.  Accordingly,  the  proposed 
TS  changes  would  not  increa.se  the 
consequences  of  an  accident  that  has  be«>n 
previously  evaluated 

(Amendment  would  not)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

The  profx>sed  TS  changes  would  not 
require  any  modifications  to  any  structures, 
systems  or  components  at  McGuire  Nuclear 
Station.  Some  minor  changes  to  certain 
testing  procedures  for  the  ECCS  subsystem 
pumps  would  be  necessary.  These  minor 
changes  would  only  involve  spf^cific  values 
identified  within  the  procedure  and  would 
not  result  in  any  changes  on  how  the  test 
would  be  performed.  No  other  changes  to 
procedures  on  bow  the  station  Is  operated  or 


maintained  would  occur.  Accordingly,  the 
proposed  TS  change  would  not  create  a  new 
or  different  kind  of  accident  than  what  has 
been  previously  evaluated. 

(Amendment  would  not)  involve  a 
significant  reduction  In  a  margin  of  safety 

The  results  of  the  analysis  that  was 
f)erformed  to  determine  the  impact  of  the 
proposed  TS  changes  would  have  in 
mitigating  a  LOCA  indicate  that  the 
acceptance  criteria  of  10  CFR  50.46  are  still 
satisfied.  The  analysis  that  was  performed 
demonstrate  that  the  Peak  Clad  Temperature 
(PCT)  would  remain  below  2200"F.  The 
proposed  changes  ensure  that  the  EOCS 
subsystem  pumos  will  be  operated  \»ithin  the 
limits  specified  by  the  manufacturer. 
Accordingly,  the  proposed  TS  changes  would 
not  significantly  reduce  any  margins  of 
safety. 

The  NTIC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Al'tJtTt  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Qirolina 
28242 

NRC  Project  Director:  David  B. 
Matthews,  Director 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  Ftbruarv 
25, 1994 

Description  of  amendment  request: 
The  amendments  would  add  four 
instruments  to  the  Technical 
Specification  (TS)  Tables  3.3-10  and 
4.3-7  as  part  of  the  accident  monitoring 
instrumentation,  and  delete  five 
instruments  from  the  TS  Tables  that  are 
not  part  of  the  accident  monitoring 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previouslv  evaluated? 

RESI'ONSE:  No 

This  proposed  change  does  not  involve  any 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  because  no  changes  in  the  tvpes. 


17598  Federal  Register  /  Vol.  59.  No.  71  /  Wednesday,  April  13.  1994  /  Notices 


catf  i»ories,  hardwares  and  setpoints  of  the 
instruments  involved  were  made;  only  the 
designation  of  which  instruments  should  be 
listed  in  the  T/S  [technical  specification) 
Tables  and  labeled  as  PAM  IPost-Accident 
Monitofingl  in  the  control  room  is  changtni 
through  this  proposed  change. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  profwsed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

RESPONSE:  No 

This  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  no  changes  in  the  typrs. 
categories,  hardwares  and  setpoints  of  the 
instnunents  involved  were  made;  only  the 
designation  of  which  instruments  should  be 
listed  in  the  T/S  Tables  and  labeletl  as  PAM 
in  the  control  room  is  changed  through  this 
proposed  change. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

RESPONSE.  No 

This  proposed  change  does  not  in\()lve  u 
significant  reduction  in  a  margin  of  safety 
because  no  changes  in  the  types,  categories, 
hardwai^es  and  setpxjir.ts  of  the  instruments 
involved  were  made,  only  the  designation  of 
which  instruments  should  be  listed  in  the  T/ 
S  Tdbles  and  labelfd  as  PAM  in  the  control 
room  is  changed  through  this  proposed 
change 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LoccI  Pub'ic  Document  Foom 
location:  Atkins  Library',  University  of 
North  Carolina.  Charlotte  (UNCC 
Suition).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotie.  North  Carolina 
28242 

\P,C  Project  Director.  David  B. 
Matthews,  Director 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  March  3, 
19^4 

Doscription  of  amendment  request: 
This  amendm.ent  removes  restrictions 
from  the  Arkansas  Nuclear  One,  Unit 
No.  1  (ANO-1)  technical  specifications 
(TSs)  that  prohibit  use  of  the  au.xi!iary 
building  crane  to  move  spent  fuel 
shipping  ca.sks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Critciion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Qinsequences 
of  an  Accident  Prtniously  Evaluated. 

The  ANO  procedures,  load  paths,  crane 
equiprnent  certification,  operator  training 
and  other  related  heavy  load  handling  topics 
were  evaluated  as  part  of  the  control  of  heavy 
loads  issue  and  found  acceptable.  Spent  fuel 
cask  handling  is  discussed  in  Section  9.6.2.6 
of  the  ANO-1  SAR  [safety  analysis  report], 
whiih  shows  that  the  cask  will  never  travel 
over  spt;nt  fuel.  ANO-1  SAR  Section  9.6.2.6 
further  evaluates  the  unlikely  event  of  a  cask 
drop  accident  and  shows  that  the 
consequences  are  acceptable.  Deletion  of  TS 
3.8.15  lo  allow  handling  of  a  spent  fuel 
shipping  cask  by  the  auxiliary  building  crane 
will  have  no  actual  impact  on  the  cask  drop 
or  any  other  previously  analyzed  accident 
and  therefore,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  fJew  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  amendment  will  allow 
handling  of  a  spent  fuel  shipping  resk  by  the 
auxiliary  building  crane  where  [sic] 
previously  prohibited  pending  NRC 
evaluation  of  the  spent  fuel  cask  drop 
accidecf  and  crane  design.  The  cask  handling 
methods  and  cask  drop  accident  are 
discussed  and  evaluated  in  ANO-1  SAR 
Section  9.6.2.6.  Additionally,  the  NRC 
performed  an  ir.dipendent  evaluation  of  the 
radiological  consequences  of  a  cask  drop 
accidert,  as  documented  in  the  .ANO-1  SER 
[safety  evaluation  report]  dated  June  6.  1973. 
The  evaluation  of  the  unlikely  event  of  a  cask 
drop  accident  included  assessment  of 
equipment  failures  and  has  shown  the 
consequences  to  be  within  acceptable 
bounds.  Since  no  new  accident  scenarios  can 
be  identified  related  to  the  proposed 
ameiidment  request,  this  change  is  bounded 
by  the  analysis  described  in  the  SAR  and 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

Although  allowing  use  of  the  Auxiliary 
Building  cra.ie  where  [sic]  pre\ious!y 
prohibited  by  the  TS  could  increase  the 
possibility  of  a  cask  drop  accident,  the 
margin  of  safety  is  preserved  in  that  the 
acceptable  consequences  of  the  cask  drop 
accident  evaluation  in  S.AR  Section  9.6.2  6 
are  nol  affected  by  this  change.  The  prt)posed 
amendment  request  will  not  adversely  affect 
the  adt-quacy  and  conservatism  of  the  cask 
drip  accidt  nt  evalu-'tion  Therefore,  the  cask 
handling  issue  at  ANO-1  continues  to  exhibit 
an  acci'ptable  margin  of  safety  and  does  not 
involvie  a  significant  reduction  in  the  margin 
of  saf'sty. 

T!\e  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
sjtisfird.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocof /on.  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.VV.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  February 
22. 1994 

Description  of  amendment  request: 
The  proposed  amendments  will  relocate 
the  instrument  response  time  limits  for 
the  Reactor  Protective  System  and 
Engineered  Safety  Features  Actuation 
System  from  the  Technical 
Specifications  (TS)  to  the  Updated 
Safety  Analysis  Report  for  both  units. 
The  proposed  changes  are  line-item  TS 
improvements  and  conform  to  the 
guidance  given  in  Enclosures  1  and  2  of 
NRC  Generic  Letter  93-08. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  m.ade  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not;  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows; 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Thfj  proposed  amendments  for  St.  Lucie 
Units  1  and  2  sim.ply  relocate  tables  of 
response  time  limits  for  instrumentation  of 
the  Reactor  Protective  System  (RPS)  and 
Engineered  Safety  Features  Actuation  System 
(ESFAS)  from  the  Technical  Specifications 
(TS)  to  the  Updatf<l  Safety  Analysis  Report 
(UFS.\R).  The  proposed  amendments 
conform  to  the  guidance  given  in  Enclosures 
1  and  2  of  USNRC  Generic  Letter  93-08  (GL 
93-08).  Neither  the  response  time  limits  nor 
the  surveillance  requirements  for  jjerforming 
response  time  testing  will  be  altered  by  this 
submittal.  The  overall  RPS  and  ESFAS 
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system  functional  capabilities  will  not  be 
changed  and  assurance  that  actions  of  the 
protective  and  engineered  safety  features 
systems  are  completed  within  the  time  limits 
assumed  in  the  accident  analyses  is 
unaffected  by  the  proposed  TS  changes. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  am'endment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acrident 
previously  evaluated. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
atxident  from  any  accident  previously 
evaluated. 

The  proposed  amrnd  Tiont  will  not  change 
the  physicjil  ptct-t  or  the.  modrs  of  plant 
oper,>t)on  defmod  in  rhr-  Facility  Licf-nso  The 
chiinge  does  nr^t  involve  the  addi'.ion  or 
modification  of  pquip.menf  nor  does  it  alter 
the  design  or  operation  of  plant  syste.ns. 
Th-'rrfd'^.  opprrftJcn  of  the  facil.fy  in 
a.'xordanre  with  the  propntrd  iirri«jn.im"nt 
Wdii.'d  fiot  create  ti)e  possrbditv  of  b  nrw  or 
different  kind  of  .accident  ftr-m  a-,v  firt;d{<nt 
previously  cv.ilnatf.d. 

3.  Operation  of  the  fdriiity  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  measurement  of  inslrumt'nt,i!i.-)n 
response  time';  at  the  frrqi:encies  <;p«  cif.ed  in 
the  TS  provides  assurance  that  actions 
associat"d  with  the  protective  and 
engineered  safety  features  svstfms  are 
accomplished  within  the  timo  limits  assumod 
in  the  St.  Lucie  Units  1  and  2  accidont 
analyses.  The  response  tim.e  lim.its.  and  the 
measurement  frequencies  remain  unchanged 
by  the  proposed  amendments.  The  pm^wsed 
changes  du  not  alter  the  ba.sis  for  a;iv  other 
Technical  Specification  that  is  related  to  the 
establishment  of  or  mamtenanre  of  a  nuclear 
safety  margin.  Therefore,  operation  of  the 
facility  in  accordance  with  the  prupos;^d 
amendment  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  discussion  presented 
above  and  on  the  supporting  Evaluation 
of  Proposed  TS  Changes,  FPL  hns 
concluded  that  this  proposed  license 
amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  N\V.,  Washington,  DC  20036. 


NRC  Project  Director  Herbert  N. 
Berkow. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St 
Lucie  Plant,  Unit  Nos.  1  and  2.  St  Lucie 
County,  Florida 

Date  of  amendment  request:  February 
28,  1994. 

Description  cf  amendment  request: 
The  proposed  amendments  will  delete 
the  minimum  frequency  criteria 
prescribed  for  quality  assurance  audits 
from  Administrative  Controls  sections 
6.5.2.8  and  6.8.4  of  the  Technical 
Specifications  (TS).  Audit  periodicity 
will  thereby  be  controlled  by  the   . 
program  described  in  the  Florida  Power 
and  Light  Company  (PTL)  Topical 
Quality  Assurance  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  rt-quired  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  ha7jrds 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a 
dwfermmation  may  !>e  made  that  a 
proposed  license  amendment  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  incjease  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  ki.-id  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  signi.Hcant  reduction  in  a 
margin  of  safety.  F.ach  standard  is 
disc  ussed  as  .'ollovvs: 

1.  Operation  of  the  fai  ility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
sifinificant  increase  in  the  probability  or 
consequences  of  an  ac(  ident  previously 
evaluated. 

The  propo.sed  amendment  relocates 
administrative  control  cntrria  for 
mirimum  audit  fn^ji-iicifs  from  the 
f ;  ■.  ility  Technical  Spec  i.lcations  to  (he 
FPL  Quality  Assurance  (QA)  Proi-ram. 
Tiw  Q.A  Program  is  desc:r.bed  in  the  FPL 
Tcpjcai  Quality  Assurance  Report 
pursuant  to  10CFR50,  .'Appendix  B  The 
change  does  not  alter  the  bases  upon 
whii;h  assurance  is  pro\  ided  thnt  safety- 
related  activities  are  performed  co'Te<:tly 
nor  does  it  involve  the  t  orH  tions  v,:\d 
assumptions  utilized  in  the  analyses  of 
plant  transients  and  accidents. 
Therefore,  operation  of  the  fadlitv  in 
accordance  with  the  proposed 
amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of- 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  will  not 
change  the  physical  plant  or  the  modes 
of  plant  operation  defined  in  the 
Facility  License.  The  change  does  not 
involve  the  addition  or  modification  of 
equipment  nor  does  it  aher  the  design 
or  operation  of  plant  systems.  Therefore, 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previousiv  evaluated. 

3.  Operation  of  the  facility  in 
accordance  with  the  propo.sed 
amendment  would  not  involve  a 
significant  reduction  in  a  margin  of 
saft-tv. 

^  The  proposed  a.Tiendmenl  does  r.ot 
alter  the  bases  for  assurance  that  .-infety- 
relnted  activities  a.^e  perfonned  correctly 
or  that  compliance  with  the  required 
Limiting  Conditions  for  Ojjeration  wdl 
be  achie\  ed.  The  change  dc-es  not  alter 
the  basis  for  any  Technical  Specification 
that  is  related  to  the  estahl.shment  of  or 
maintenance  of  a  nuclear  safety  margin. 
Therefore,  operation  of  the  facility  in 
a'cordancu  wiih  the  proposed 
amendment  would  not  involve  a 
sit'Uifit^nt  reduction  in  a  margin  of 
Sijfi'ty. 

Bdstd  on  the  discussion  presented 
above  .uid  on  thf  supporting  Evaluation 
of  I'ro;->Osed  TS  Tlhanges.  FPL  has 
conthided  that  this  proposed  license 
ame:.dment  involves  no  significant 
ha^i-Hi  toiisideration. 

T^e  N'RC  staff  has  reviewed  the 
licensf .;  s  analysis  and,  based  on  this 
rrvi'  w.  it  a;:pears  that  the  Xhn^ 
stJi-dirds  of  :>0.rc;<  )  are  satisfied. 
Th  "pf  .'.r...  the  NRC  staff  proposes  to 
deti-T.ine  that  the  amendment  n^quest 
invi..  .,";  no  significant  hazards 
con,id'.»rjt'on. 

U'i ':',  P'. .').';,-  Dorument  Room 
lorn'.icn.  Ind  an  River  Junior  Coik'ge 
LihiM  y.  32  tT  Virginia  Avenue,  Fort 
Pi.  rne,  Florida  34<154-O003. 

A'.'  .•■>et  /or //rensfv.  Harold  F  Reis, 
P>j'j'T.  ,\..'Vi-man  and  Holtzinger,  1615 
L  Strv^t.  NW..  Washington,  DC  20036. 

NRC  Project  Direi^tor:  Herbert  N. 
Beikow. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  Qty  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2.  Burite  County.  Georgia 

Date  of  amendment  request:  M:inh  1, 
19V<4. 


I 
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Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3.2.4,  "Quadrant  Power  Tilt  Ratio,"  to 
add  an  exception  to  the  requirements  of 
TS  3.0.4.  Specifically,  to  add  ACTION 
statement  "d.  The  provisions  of 
Specification  3.0.4  are  not  applicable." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
1992,  the  Vogtle  TSs  were  amended  in 
accordance  with  the  recommendations 
of  Generic  Letter  87-09  to  revise  the 
wording  of  TS  3.0.4  and  to  delete  from 
TS  3.2.4  the  statement  that  the 
provisions  of  TS  3.0.4  are  not 
applicable.  With  the  revised  wording  of 
TS  3.0.4.  the  statement  of  the  non- 
applicability  of  the  provisions  of  TS 
3.0.4  was  redundant  for  many 
individual  specifications,  and  its 
deletion  caused  no  change  in  ACTION 
requirements.  However,  in  the  case  of 
TS  3.2.4,  the  deletion  had  the 
unintended  effect  of  prohibiting  power 
escalation  above  50%  rated  thermal 
power  (RTP)  whenever  the  quadrant 
power  tilt  ratio  (QPTR)  exceeds  1.0.2. 
This  unnecessarily  delays  power 
escalation.  The  proposed  amendment 
would  correct  this  error  and  restore  the 
originally  intended  meaning  of  TS  3.2.4. 
The  intent  of  TS  3.2.4  is  to  permit  the 
escalation  of  reactor  power  above  50% 
RTP  for  limited  times  and  under 
specified  conditions  when  the  QPTR  is 
greater  than  1.02. 

With  the  original  requirements  of  TS 
3.2.4  restored,  plant  operation  and 
power  escalation  during  startup  would 
be  the  same  as  previously  approved. 
Therefore,  the  proposed  change  (1)  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  or  an 
accident  previously  evaluated.  (2)  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated,  and  (3)  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changn  to  the  Technical 
Spocifications  does  not  involve  a  si^nificnnt 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
it  does  not  allow  operation  in  a  condition 
that  is  not  already  allowed  by  the  Technical 
Specifications. 

2.  The  proposed  change  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because  i! 
will  not  allow  operation  under  conditions 
(liferent  from  those  already  allowed  by  the 
tf  chnical  sfiecifications. 


3.  The  proposed  addition  to  the  Technical 
Specifications  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  because  the 
action  requirements  will  continue  to  h>e  met 
in  the  tame  manner  as  currently  required  by 
the  Technical  Specifications. 

Acc»rdingly,  the  NRC  staff  proposes 
to  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308. 

NRC  Project  Director:  David  B. 
Matthews,  Director. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  February 
7,  1994. 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  require 
the  TMI-1  annual  radioactive  effluent 
release  report  for  the  previous  calendar 
year  be  required  to  be  submitted  prior 
to  May  1  of  each  year.  Changing  the 
TMI-1  due  date  to  prior  to  May  1  can 
enable  the  licensee  to  combine  the 
reports  for  TMI-1  and  TMI-2  into  a 
single  report  with  a  common  due  date. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

1.  Submission  of  the  annual  radioactive 
effluent  release  report  on  or  tjefore  April  30 
each  year  in  accordance  with  the  change,  as 
compared  to  the  current  requirement  of 
March  1.  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
the  consequences  of  an  accident  previously 
evaluated.  The  date  on  which  the  report  is 
due  has  no  impact  on  plant  operations  or 
effluents.  It  dot;s  not  change  the  control  of 
pir.nt  i«;tiv!ties  or  the  monitoring  of  plant 
effluents. 

2.  Operation  of  TMI-1  in  accordance  with 
the  propos<*d  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  has  no 
impact  on  plant  operations,  plant  effluents  or 
the  control  of  plant  operations  or  effluents. 
Therefore,  there  is  no  potential  to  create  a 
new  or  different  kind  of  accident. 

3.  Operation  of  TMI-1  in  accordance  with 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
There  Is  no  specified  margin  of  safety  in 
regards  to  the  due  date  for  the  annual 
radioacfi\e  effluent  release  report. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  EX:  20037. 

NRC  Project  Director  John  F.  Stolz. 

GPU  Nuclear  Corporation,  et  aL, 
Docket  No.  50-289.  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Dofe  of  amendment  request:  March  2, 
1994. 

Description  of  amendment  request: 
The  purposes  of  the  request  are  to 
change  the  plant  Technical 
Specifications  (TS)  to  modify 
Operational  Safety  Instrumentation 
requirements  to  specify  completion 
times  which  allows  for  performance  of 
maintenance  or  surveillance  within  a 
reasonable  time  and  to  be  consistent 
with  the  allowable  outage  time  for  other 
safety-related  equipment  when  only  one 
train  is  affected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the  consequence 
of  an  accident  previously  evaluated. 

The  proposed  amendment  permits  time  to 
restore  instrumentation  channels  to  operable 
status  which  is  consistent  with  existing  times 
allowed  for  outage  of  other  safety-related 
equipment  affecting  one  train.  With  regard  to 
the  1  hour  timeciock,  this  time  is  sufficient 
to  perform  the  required  action  necessary  to 
restore  minimum  required  conditions. 
Allowing  6  hours  to  reduce  reactor  power  in 
an  orderly  manner  without  challenging  plant 
systems  is  reasonable,  based  on  operating 
e.xperience.  Thus,  the  proposed  amendment 
maintains  an  adequate  degree  of  equipment 
availability  without  requiring  unnecessary 
initiation  of  a  plant  shutdown  for  partial 
equipment  outages. 

Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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2.  Ojaeration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  affects  the 
IReactor  Protection  System]  RPS  and  tRe 
[Engineered  Safeguards  Actuation  System) 
ESAS  by  providing  timeclocks  to  perform 
corrective  actions.  During  this  timoclock 
period  the  safety  function  of  the  RPS  can  still 
be  completed  by  the  remaining  minimum 
required  channels.  If  an  accident  occurred 
while  one  ESAS  train  was  inoperable  due  to 
faulty  pressure  switches  or  a  faulty  manual 
actuation  channel,  the  redundant  train  would 
complete  the  safety  function.  The  proposed 
time  allowed  for  the  pressure  switches  in  one 
train  or  the  faulty  manual  actuation  channel 
to  be  out  of  service  is  bounded  by  the 
allowable  time  for  other  safety-related 
equipment  such  that  only  one  train  is 
affected.  The  proposed  8  hour  timeclock 
associated  with  the  [Reactor  Building]  RB 
purge  radiation  monitor,  RMA-9,  provides 
adequate  time  to  confirm  a  problem  exists 
and  perform  minor  troubleshooting.  The 
containment  isolation  function  for  the  RB 
purge  valves  would  still  be  maintained  by  a 
redundant  4  psig  ESAS  signal  and  a 
redundant  reactor  trip  containment  isolation 
signal. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
accident. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

As  noted  in  the  Bases  for  Specification 
3.5.1,  every  reasonable  effort  will  be  made  to 
m.aintain  all  safety  instrumentation  in 
operation.  If  RPS  or  ESAS  instrumentation  is 
found  to  be  inoperable  or  require 
maintenance  to  assure  reliability,  the 
proposed  amendment  will  allow  the 
performance  of  maintenance  and  surveillance 
in  a  reasonable  time  period.  The  change  does 
not  result  in  a  significant  reduction  In  a 
margin  of  safety  for  the  RPS  because  the 
automatic  functions  and  various  alternative 
manual  trip  methods  are  still  available.  Also, 
this  change  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety  for  the  ESAS 
because  at  least  one  train  of  safety  features 
is  required  for  continued  operation  within 
the  specified  timeclocks  with  automatic  and 
manual  trip  functions. 

Thus,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
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Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NBC  Project  Director  John  F.  Stolz. 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  March 
11,  1994. 

Description  of  amendment  request: 
The  purposes  of  the  request  are  to  (1) 
change  the  plant  Technical 
Specifications  (TS)  to  specify  an 
allowable  outage  time  for  the  Emergency 
Feedwater  (EFW)  Pumps  during 
surveillance  activities  and  (2)  change 
the  requirement  to  test  redundant 
components  for  operability  to  a 
requirement  to  ensure  operability  based 
»n  verification  of  completion  of 
appropriate  surveillance  activities.  Basis 
for  proposed  no  significant  hazards 
consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  fa<  ility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  specifies  an 
allowable  outage  time  for  testing  of  the  EFW 
pumps.  Also,  this  proposed  change  reflects 
the  current  NRC  staff  position  regarding  the 
need  for  additional  testing  to  assure 
OPERABILITY.  The  allowable  outage  time 
this  change  provides  for  EFW  pump  testing 
is  acceptable  because  the  operator  action 
required  to  make  the  motor  driven  EFW 
pump  OPERABLE  is  minimal  and  can  be 
performed  in  a  very  short  time  by  the  Control 
Room  Operator  who  is  continuously  present 
during  the  time  by  the  motor-driven  EFW 
pump  is  in  the  PuU-To-Lock  position. 

The  changes  affecting  OPERABILITY 
determinations  of  redundant  train/ 
components  for  reactor  building  isolation 
valves  and  the  control  room  air  treatment 
systems  reflect  the  current  NRC  staff 
position.  Verifying  that  the  required  periodic 
surveillance  testing  is  current  and  there  are 
no  known  reasons  to  suggest  the  redundant 
train/component  is  inojjerable,  provides 
adequate  assurance  of  system  OPERABILITY. 

Therefore,  it  can  be  concluded  that  the 
propKJsed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Of)eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


The  proposed  amendment  specifies  an 
allowable  outage  time  and  deletes 
unnecessary  redundant  equipment  testing. 
These  changes  do  not  change  system 
operational  requirements  or  response  to 
system  transients.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Ofjeration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  specifies  an 
allowable  outage  time  and  replaces 
redundant  equipment  testing  with 
verification  that  surveillance  is  current  as  an 
adequate  means  to  ensure  OPERABILITY. 
These  changes  do  not  involve  any  activities 
associated  with  the  margin  of  safety 
envelope.  Thus,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

XBC  Project  Director  John  F.  Stolz. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  Qty  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  March 
16. 1994. 

Description  of  amendment  request: 
The  licensee  proposes  to  amend  the 
South  Texas  Project  technical 
specifications  (TS)  by  modifying  TS 
3.4.9.3,  "Reactor  Coolant  System- 
Overpressure  Protection  Systems," 
Figure  3.4—4,  "Nominal  Maximum 
Allowable  PORV  Setpoint  for  the  Cold 
Overpressure  System,"  for  the  cold 
overpressure  mitigation  system  (COMS) 
with  a  revised  setpoint  curve.  The 
proposed  amendment  would  account  for 
the  pressure  losses  of  the  reactor  coolant 
now  through  the  reactor  core  with  either 
two  or  four  reactor  coolant  pumps  (RCP) 
operating.  It  was  determined  that  the 
original  COMS  setp>oint  curve  neglected 
reactor  coolant  pressure  losses  due  to 
flow  through  the  reactor  core  with  the 
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RCPs  operating.  The  resulting  pressure 
at  the  reactor  vessel  dovmcomer  at  the 
elevation  equivalent  to  the  core  mid- 
plane  was  hi^er  than  the  pressure  at 
the  sensing  point  located  in  the  residual 
heat  removal  system  suction  line 
connected  to  the  reactor  coolant  system 
(RCS)  hot  leg.  The  proposed  amendment 
would  lower  the  power  operated  relief 
valve  (PORV)  setpoint  limit  by  a 
quantity  equal  to  the  pressure  difference 
between  the  pressure  at  the  reactor 
vessel  downcomer  at  the  elevation  of 
the  core  mid-plane  and  the  pressure  at 
the  location  of  the  residual  heat  removal 
system  pressure  transmitters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  presently  existing  pressurizer  Power 
Operated  Relief  Valves  (PORVs)  setpoints. 
provided  by  the  Cold  Overpressure 
Mitigation  System  Curve  (Figure  3.4—4)  of 
Technical  Specification  3.4.9.3,  are 
nonconservative  in  that  they  do  not  account 
for  reactor  coolant  pressure  losses  due  to 
flow  through  the  reactor  core  \vith  Reactor 
Coolant  Pump  (RCPs)  in  operation.  When 
RCP  operation  is  considered,  the  [jressure  at 
the  reactor  vessel  downcomer,  at  an  elevation 
equivalent  to  core  midplane.  is  higher  than 
the  pressure  sensing  point  located  in  the 
Residual  Heat  Removal  System  suction  line 
connection  to  the  Reactor  Coolant  System 
(RCS)  hot  leg.  Houston  Lighting  &  Pov^-er 
Company  became  aware  of  this  condition  and 
re-analvzed  the  Cold  Overpressurization 
Event  for  the  South  Texas  Project.  The  re- 
malysis  has  resulted  in  modifications  to 
Figure  3.4—4  of  Technical  Specification 
3.4.9.3.  The  re-analysis  reduced  the  PORVs 
setpoint  to  account  for  the  pressure  losses 
and  provides  for  a  setpoint  for  two  Reactor 
Coolant  Pump  operation  and  for  four  Reactor 
Coolant  Pump  operation. 

The  proposed  decrease  in  the  PORVs 
setpoint  reduces  the  pressure  versus 
temperature  limit  for  the  PCS  under  start-up 
and  shut-down  operations.  The  decreased 
PORV  setp)oints  for  post-overpressure 
incidents  will  ensure  that  RCS  pressure  will 
be  maintained  within  acceptable  limits 
during  low  temperature  water  solid  operation 
for  hcAh  two  and  four  pump  operation. 

The  proposed  change  is  basnd  on  a  re- 
analysis  which  accounts  for  reactor  coolant 
pressure  losses  through  the  reactor  core. 
Reflecting  actual  reactor  coolant  pressure 
losses  and  adjusting  the  PORV  setpoint  as 
necessary  has  no.  adverse  effect  on  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Therefore,  the 
firoposed  changes  not  only  do  not  involve  a 
'.ignificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated,  but  actually  maintain  the  original 
design  basis. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  decrease  in  the  PORV 
setpoints  ensures  that  staggered  operation  of 
the  two  PORVs  are  maintained,  thus 
minimizing  the  potential  for  large  pressure 
undershoots  resulting  from  multiple  valve 
operation  which  may  compromise  the 
Reactor  Coolant  Pump  No.  1  Seal  integrity.  It 
also  restricts  the  total  number  of  discharge 
ports  at  tny  given  moment  to  that  absolutely 
necessary  for  pressure  control.  In  addition, 
operation  of  either  PORV  provides  the 
required  design  basis  relief  capacity  and  the 
required  redundancy  necessary  to  meet 
single  failure  criteria. 

The  proposed  change  is  the  result  of  a  re- 
analysis  of  a  previously  evaluated  accident. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  ptoposed  change  corrects  an  error 
present  In  the  original  analysis  by  accounting 
for  reactor  coolant  pressure  losses  through 
the  reactor  core.  The  revised  COMS  curves 
are  the  result  of  a  re-analysis  of  the  original 
COMS  analysis.  The  new  analysis  preserves 
the  originally  intended  margin  of  safety. 
Therefore,  the  proposed  changes  do  not 
involve  e  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  location: 
Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  BoUng 
Highway,  Wharton,  Texas  77488. 

Attorney  for  licensee:  Jac  k  R. 
NewTnan,  Esq.,  Neu-man  &  Holtzinger. 
P.C,  1815  L  Street,  ^AV,  Washington, 
DC  20036. 

NBC  Project  Director:  Suzanne  C. 
Black. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas. 

Date  of  amendment  request:  March 
21. 1994. 

Description  of  amendment  request: 
The  lioensee  proposes  to  revise 
Technical  Specifications  3.1.2.3 
"Reactivity  Control  Systems  Charging 
Pump* — Shutdown"  and  3  1.2.1 
"Boration  Systems  Flow  Paths — 
Shutdown."  The  amendment  would 


allow  energizing  of  an  inoperable 
centrifugal  charging  piunp  in 
preparation  for  switching  of  the 
centrifugal  charging  pumps,  provided 
the  pump  discharge  is  isolated  from  the 
reactor  coolant  sj'stem. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 

The  proposed  change  is  to  modify  the 
note  which  permits  energizing  of  an 
inoperable  centrifugal  charging  pump 
for  testing  purposes,  provided  the  pump 
discharge  is  isolated  from  the  reactor 
coolant  system,  to  include  pump 
energization  for  switching  purposes. 

The  proposed  changes  can  potentially 
impact  two  events  during  Modes  4.  5, 
and  6:  (1)  Cold  overpressurization  of  the 
reactor  coolant  system,  and  (2)  boron 
dilution  resulting  in  a  return  to 
criticality.  The  requirements  of 
Specification  3.1.2.3  with  regard  to  the 
cold  overpressure  mitigation  system 
analysis  would  remain  valid  because  the 
inoperable  centrifugal  charging  pump 
would  be  isolated  from  the  reactor 
coolant  system.  A  return  to  criticality 
would  be  prevented  because  the  action 
statement  of  Specification  3.1.2.1  would 
be  entered  if  the  boron  injection  flow 
path  could  not  be  restored  following 
centrifugal  charging  pump  switching. 
Therefore,  allowing  energization  of  an 
inoperable  pump  for  switching  would 
have  an  insignificant  effect  on  the 
probability  of  an  overpressurization  and 
boron  dilution  accident. 

Energization  of  an  inoperable  pump  is 
ciirrently  permitted  for  testing  purposes 
provided  the  pump  discharge  is  isolated 
from  the  reactor  coolant  system.  It  is 
operationally  desirable  to  maintain  flow 
to  the  reactor  coolant  pump  seals  during 
the  centrifugal  charging  pump  switching 
process.  This  proposed  change  will  not 
only  protect  the  reactor  coolant  system 
from  overpressurization  at  low 
temperatures,  but  will  also  provide  the 
capability  of  maintaining  reactor  coolant 
pump  seal  injection  flow  during  the 
switching  process. 

Therefore,  there  is  no  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident, 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 
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Required  boron  injection  flow  paths 
would  be  maintained  in  Modes  4,  5,  and 
6  except  during  centrifugal  charging 
pump  switching.  In  the  event  the  boron 
injection  flow  path  could  not  be 
restored  after  centrifugal  charging  pump 
switching,  the  action  statement  of 
Specification  3.1.2.1  would  be  entered. 
The  proposed  changes  would  not  affect 
the  operability  of  safety-related 
equipment  and  reactor  coolant  pump 
seal  injection  flow  could  be  maintained. 
The  plant  operators  are  knowledgeable 
of  the  potential  situation  being  created 
by  energizing  two  centrifugal  charging 
pumps  and  will  follow  direct 
administrative  controls  to  isolate  the 
pumps  from  the  reactor  coolant  system. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

(3)  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

Cold  overpressure  mitigating  system 
requirements  in  Specification  3.1.2.3 
would  continue  to  be  maintained  as  a 
•  result  of  the  proposed  change.  Thus,  10 
CFR  50  Appendix  G  limits  will  not  be 
affected.  Although  the  boron  injection 
flow  path  required  by  Specification 
3.1.2.1  may  briefly  be  compromised, 
there  is  no  significant  reduction  in  a 
margin  of  safety  becau.se  core  alterations 
would  be  halted  and  positive  reactivity 
changes  would  not  be  made  if  the  boron 
injection  path  could  not  be  maintained 
after  centrifugal  charging  pump 
switching.  This  action,  coupled  with  the 
short  time  period  required  for 
centrifugal  charging  pump  switching, 
would  preclude  a  return  to  criticaiity 
event.  Therefore,  there  is  no  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  ttiat 
the  standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Boom 
Location:  Wharton  County  Junior 
College,  J.M.  Hodges,  Learning  Center, 
911  Doling  Highway,  Wharton,  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq..  Newman  &  Holtzinger, 
F.C..  1615  L  Street.  NW.  Washington, 
DC  20036. 

NEC  Project  Director:  Suzanne  C. 
Black. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos,  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  amendment  request fs: 
February  16,  1994  (Reference  LAR  94- 
05). 


Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  TS  3/4.7.2.1,  "Steam  Generator 
Pressure/Temperature  Limitation,"  3/ 
4.7.7.1.  "Snubbers."  3/4.7.8.1,  "Sealed 
Source  Contamination."  3/4.7.11.  "Area 
Temperature  Monitoring."  and  3/4.7.13. 
"Flood  Protection,"  in  accordance  with 
the  Commission's  Final  PoHcy 
Statement  on  TS  Improvements  for 
Nuclear  Power  Reactors.  These  TS 
would  be  relocated  to  plant 
administrative  controls  and  the  final 
safety  analysis  report  by  reference. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Do  the  changes  involve  a  significant 
incrpase  in  the  probability  or  conseqiierif  es 
of  an  accident  previously  evaluated? 

These  proposed  changes  simphf\'  the  TS. 
meet  regulatory  requirements  for  relocated 
TS,  and  implement  the  recommendations  of 
the  Commission's  Final  Policy  Statement  on 
TS  Improvements.  Future  changes  to  these 
requirements  will  be  controlled  by  10  CFR 
50.59.  The  proposed  chH;.gps  are 
administrative  in  nature  and  do  not  involve 
any  modifications  to  any  plant  equipment  or 
affect  plant  operation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  Increase  in  the 
prob.ibility  or  consequences  of  an  accident 
previously  evaluated. 

b.  Do  the  changf^s  crpate  the  pos'ibHity  of 
a  new  or  different  kind  of  act  idcnt  from  any 
accident  previously  evaluated? 

The  pioposed  changes  are  administrrftivn 
in  nature,  do  not  involve  any  physical 
alterations  to  any  plant  equipment,  and  cause 
no  change  in  liie  method  by  which  any 
safety-related  system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difft-rent 
kind  of  iiccident  from  any  accident 
previously  evaluated. 

c.  Do  the  changes  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  alter  the 
basic  regulator^'  requirements  and  do  not 
affect  any  safety  analyses.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRG  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 


Government  Documents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco.  California  94120. 

NEC  Project  Director:  Theodore  R. 
Quay. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
Februarv  16,  1994  (Reference  LAR  94- 
04). 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revi.se  TS  4.2.2,  "Heat  Flux  Hot 
Channel  Factor— Fq(z),"  and  6.9.1.8. 
"Core  Operating  Limits  Report."  to 
implement  the  revised  methodology  for 
calculating  the  penalty  to  Fo(z).  The 
specific  TS  changes  proposed  are  as 
follows: 

(1)  The  2  percent  Fy(z)  penalty  listed 
in  TS  4.2.2.2.e.l)  would  be  deleted  and 
the  statement  revised  to  indicate  the  use 
of  an  appropriate  factor  to  be  specified 
in  the  Core  Operating  Limits  Report 
(COLR). 

(2)  TS  6.9.1.8  b.l.  would  be  changed 
to  reference  Revision  1  of  WCAP  10216- 
P-A,  "Relaxation  of  Constant  Axial 
Offset  Control  Fo(z)  Surveillance 
Technical  Specification."  dated 
Februarv-  1994. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  Heat  Flux  Hot  Channel  Factor,  Fy(z). 
is  not  involved  in  the  initiation  of  any 
accident.  Vcrif\ing  Fq(z)  is  below  its  limit 
ensures  initial  conditions  for  accident 
analyses  are  met.  The  proposed  changes  ha\<' 
t)cen  previously  approved  by  the  NRC  and 
provide  for  application  of  a  more 
conservative  FqIz)  penalty  which  will  ensure 
that  piossible  Fy(z)  margin  decreases  are 
adequately  accounted  for.  Therefore,  if  the 
Fo(z)  does  exceed  its  limit,  the  appropriate 
actions  in  TS  3.2.1  and  TS  3.2.2.  will  be 
taken  and  are  adequate  to  ensure  design  bas.s 
accidents  analyses  assumptions  are  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accidt  :;t 
previously  evaluated 
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b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Fo(z)  is  not  involved  in  the  initiation  of 
any  accident  The  Fo{z)  surveillance  provides 
assurance  that  the  initial  conditions  for 
accident  assumptions  are  met.  Fq(z)  is  a 
measurement  of  a  physical  property  and  is 
not  involved  in  the  initiation  of  any  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
pre\'iously  evaluated. 

c.  Does  the  change  invoke  a  significant 
reduction  in  a  margin  of  saf<*t>'' 

The  Fo(2)  sur\eillance  ensure*;  that  (i?Hain 
core  parameters  are  maintained  consistent 
with  supporting  assumptions  regardmg  the 
core  for  postuihted  accidents.  The 
methodology  usnd  in  Revision  1  to  WC.AP- 
10216-f'-A  adequately  accounts  for  FqIz) 
incrf^ases  between  month'''  f.ux  maps.  L'sing 
the  mcthoijoloey  of  Revision  1  to  WCAP- 
10216-P-A  results  in  a  Fc^z)  penalty  whii.h 
is  more  conservative  than  the  r  urgent  TS 
F(j(z)  penalty  of  2  percf  nt.  If  the  F^[z) 
incr-jascs  <=bove  t.he  TS  limit,  appnipriate 
actions  inTS  3.2  1  and  TS  3.2.2.  are  adequate 
to  ensure  design  basis  accidents  analyses 
assumptions  are  met. 

Therefore,  the  proposed  chans*'s  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  th& 
licensee's  analysis  a.nd.  bast?d  on  this 
review,  it  appears  that  the  three 
standards  oi  50  92(c)  are  satisfied. 
Therefore,  tr.e  N^RC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
con.-iideration. 
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Attorney  far  licensee:  Christcrher  J. 
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Company.  P.O.  Box  7442.  San 
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Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Tro)an  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  imendment  request:  January 
27,  1993,  revised  March  8,  1994. 

Description  of  amendment  request: 
The  proposed  amendment^as  revised, 
by  Portland  General  Electric  Company, 
PGE  or  the  licensee,  would  change  the 
Trojan  Nuclear  Plant  (Trojan)  Appendix 
A  Technical  Specifications  to  reflect  the 
permanently  defueled  status  of  the 
facility.  The  permanent  cessation  of 
power  generation  at  Trojan  and  the  May 
5, 1993  amendment  to  the  license  which 
>;ranted  the  licensee  a  Possession  Only 
Lii.^nse  for  the  facility  has  rendered 
iraiiy  of  the  existing  provisions  of  the 


current  Appendix  A  Technical 
Specifications  inappropriate.  PGE  has 
developed  Permanently  Defueled 
Technical  Specifications  (PDTS)  for 
Trojan  using  NUREG-1431,  "Standard 
Technical  Specifications,  VVestinghouse 
Plants."  as  a  basis  for  the  PDTS  scope 
and  format. 

Based  on  a  series  of  discnssions 
between  the  PGE  staff  and  the  NRC  on 
February  9,  1994  and  Feb-^uary  28,  1994 
the  licensee  has  revised  several 
requirements  contained  in  the  original 
June  27, 1993  amendment  request. 
These  revisions  were  forv\'arded  to  the 
NRC  sJaff  by  letter  dated  March  8, 1^94. 
The  March  8,  1994  revision  updates  the 
June  27,  1993  submittal  deleting 
reference  to  sections  that  had  been 
relocated  out  of  the  Technical 
Specifications  by  amendments  granted 
since  June  199?.  It  also  provided 
supplemental  information  concerning 
the  deletion  and/or  relocation  of  certain 
existing  Trojan  Technical  Specifications 
requested  by  the  NRC  sta^'f.  The  March 
8,  1994  submittal  also  clar.fied  the  long 
term  o-ganization  at  the  site,  established 
a  Hne  of  succession  for  the  operational 
cor.imnnd  and  con'roi  fir>-;t'on. 
modified  the  review  and  a  jdit  func-*ions 
performed  by  the  Indepesident  Review 
and  Audit  Committee  assuring  their 
independence  of  r;^v iew,  required 
independent  review  of  c.eilain  programs 
and  manuals,  limited  annual  and 
quarterly  doses  and  operability  and 
usage  of  the  effiuent  treatment  systems 
to  conform  to  Appendix  I  to  10  CFR  Part 
50.  continued  the  existir-g  requi.rement 
for  surveillance  of  former  struc'.ural 
modifications  to  the  facility,  and 
required  the  subrni.^sion  of  an  annvial 
radioactive  eiTiuent  rel>.;r:se  report  in 
accordance  with  10  CFR  50.3f)a. 

Brjsis  for  proposed  no  .•,ignificant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50. 92(a),  the 
licensee  has  p-ovided  an  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  In  accordance  with  the 
requirements  of  10  CFR  ,iU.92,  Issuance 
of  Ameadment,  this  license  amendment 
request,  as  revised,  is  judged  to  involve 
no  significant  hazards  consideration 
based  upon  the  following: 

1  CJj)eration  of  the  facility  in  accord.ince 
with  th'f  pn)po<.fd  a.T.cjidment  would  not 
involve  a  sig,id"iciint  increi;se  ;n  the 
prnf'nbitity  or  CDnscquenct,-:  of  an  accident 
p'-eviously  evaluated. 

The  licensee  analysis  sh^iw;  t';.-jt  the  worst 
case  dp  ,if»n  basis  accidtrt  for  this  n'-snt,  in 
its  permanendy  shutd'uvn  dt  ^leled  state,  is 
a  fire  in  the  radioactive  w?.j'?  an.icx 
biiildirg.  The  licensee  has  als<.i  :;;pntirit;d  a 
second  design  basis  accident  sceiiario,  a  fuel 
ha.ndling  accid'-nt  in  the  vicinity  of  the 
Troian  spent  fuel  pool.  Olhr;r  Trojan  Final 
Safety  Analysis  Report  iF.SAR)  acciiient 


scenarios  addressed  in  Chapter  15  are  no 
longer  applicable  to  Trojan  in  the 
permanently  defueled  mode.  The  proposed 
amendment,  as  revised,  does  not  lessen  any 
of  the  requirements  associated  with  either  the 
radioactive  waste  annex  building  or  the  spent 
fuel  pool  therefore  the  probability  of  either 
accident  occurring  is  unchanged.  The 
proposed  amendment,  as  revised,  does  not 
change  the  consequences  of  the  accident 
since  it  does  not  affect  the  magnitude, 
detection,  or  mitigation  of  either  accident 
scenario.  Additionally,  the  abiiit>'  of  the 
radioactive  waste  annex  building  and  the 
spent  fuel  pool  to  withstand  other  applic^le 
FS.\R  events,  natural  phenomena,  and  fires 
is  either  unchanged  from  the  existing      ^ 
licensing  basis  or  is  improved  during  the 
permanently  defueled  condition. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Maintaining  the  p<;rmanently  defueled 
facility  in  accordance  with  the  PDTS.  as 
revised  by  the  March  8.  1994  letter,  does  not 
create  (he  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
considered.  Most  of  ifie  existing  plant 
systems  and  functions  will  not  be  operational 
in  the  permaneiitiy  defueled  condition  since 
power  operations  are  prohibited  and  all  of 
the  fuel  at  Trojan  is  stored  in  the  spent  fuel 
pool.  However,  all  structures,  systems  and 
components  that  are  necessary  for  safe  fuel 
handling  and  storage  activities  will  be 
maintained  operabii'  during  the  permanently 
dnfueled  condition.  The  proposed  PDTS,  as 
revised,  provide  operation  and  sur\'eillancc 
n  qjirements  and  administrative  controls 
which  are  sufficient  to  ensure  that  the 
required  structures,  systems  and  components 
will  be  maintained  operahie  in  the 
permanently  defueled  condition. 

3.  Operation  of  the  facility  in  accordance 
with  ttie  prop.fj'.ed  a.mendrr.tnt  does  not 
invr,ive  a  significant  reduction  in  a  margin  of 
p.nfety. 

The  proposed  PDTS,  ns  revised  by  the 
March  6. 1994  letter,  are  sufficient  to  ensure 
no  reduction  in  a  margin  of  safety,  in  part, 
because  of  the  reduced  range  of  design  basis 
accidents  against  which  the  facility  must  be 
proU'cted  now  that  the  facility  is  prohibited 
from  power  operations  and  is  permanently 
defueled.  Only  a  fire  in  the  radioactive  waste 
storage  facility  or  a  hiel  har;dling  accident  are 
relevant  during  the  permanently  defueled 
condition.  The  margins  of  safety  for  both  of 
these  accidents  will  remain  the  same  or 
improve  by  maintaining  the  facility  in 
accordance  with  the  proposed  PDTS,  as 
revised.  None  of  the  other  Chapter  15  FSAR 
accidents  are  applicable  since  power 
operations  are  prohibited  and  the  facility  is 
pennanently  defueled.  Additionally,  the 
margins  of  safety  for  other  applicable  FSAR 
events,  natural  phenomena,  and  fires  are 
either  unchanged  from  the  existing  licensing 
basis  or  is  improved  during  the  permanently 
defueled  condition. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
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standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request, 
as  revised  by  the  March  8, 1994 
supplement,  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Jocation:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207. 

Attorney  for  licensee:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  97204. 

iWHC  Project  Director:  Seymour  H. 
Weiss 

Southern  Nuclear  Operating  Companv, 
Inc.,  Docket  Nos.  50-348  and  50-364,' 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  October 
14. 1993 

Description  of  amendments  request: 
The  proposed  changes  would  revise 
surveillance  test  intervals  and  allowed 
outage  times  for  reactor  trip  sy.stem 
(RTS)  and  engineered  safety  feature 
actuation  system  (ESFAS) 
instrumentation.  The  proposed  changes 
would  also  revise  certain  RTS/ESFAS 
functions,  minimum  channels  operable, 
channel  calibration,  and  channel 
functional  test  requirements  to  ensure 
they  are  in  concert  with  the 
Westinghouse  Standard  Technical 
Specifications  and  WCAP-1027]. 
"Evaluation  of  Surveillance  Frequencies 
and  Out-of-Service  Times  for  Reactor 
Protection  Instrumentation  Systems." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  aui.!^.,;.,  uf  ll.e 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  to  the  RTS/ 
ESFAS  STls  Isurveiilance  trst  intervals)  and 
AOTs  [allowed  outage  tiir.esl.  and  Minimum 
Channels  Operable.  Channel  Calibration  and 
Channel  Functional  Test  requirements  wdl 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  determination  that  the  result  of  the 
proposed  changes  associated  with  STI  and 
AOT  are  within  all  acceptable  criteria  [that] 
has  been  established  in  the  SERs  [Safety 
Evaluations]  prepared  for  WCAP-10271; 
WCAP-10271  Supplement  1;  WCAP-10271 
Supplement  2;  and  WCAP-10271 
Supplement  2,  Revision  1.  Implementation  of 
the  proposed  changes  results  in  a  slight 
increase  in  the  Reactor  Trip  System  yearly 
unavailability.  This  slight  increase,  which  is 
primarily  due  to  less  firequent  surveillance, 
results  in  a  slight  increase  in  Core  Damage 
Frequency  (CDF)  and.public  health  risk.  The 
values  determined  by  the  WOG  and 


presented  in  the  WCAP  for  the  increase  in 
CDR  were  verified  by  Brookhaven  National 
Laboratory  (BNL)  as  part  of  an  audit  and 
sensitivity  analyses  for  the  NRC  staff.  Based 
on  the  small  value  of  the  increase  compared 
to  the  range  of  uncertainty  in  the  CDF,  the 
increase  is  considered  acceptable.  Increasing 
STIs  and  AOTs  is  not  expected  to  affect  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

The  change  associated  with  the  Minimum 
Channel  Operable  requirement  for  the  RTS 
Turbine  Trip  by  Turbine  Throttle  Valve 
Closure  provides  additional  operating 
r.exibility  based  on  the  Westinghouse 
Standard  Technical  Specifications,  Revision 
5.  The  new  action  statement  ensures  that  any 
inoperable  cr.annel  is  placed  in  trip,  and  the 
remaining  ope n.ble  channels  fulfill  the 
necessary  reactor  trip  diversity  function.  The 
change  associated  with  the  ESFAS  Minimum 
Channel  Operable  requirement  for 
OjniainiTient  Pressure— High-High  assures 
that  the  Technical  Specifications  n'Rert  the 
correct  as-built  d-^sign  artuation  logic  while 
ensuring  the  function  continues  to  meet  the 
single  fa:la.-<^  c.-iteria.  The  proposed  change 
to  ttie  ti'rbine  trip  reactor  trip  function 
Channel  Calibration  refifcts  the  assii.Tiptions 
in  \vr^P-l0271  and  current  Farley 
Chlibration  practices.  The  proposed  chant^n,  to 
the  safety  injecticn  ESF  lengineered  safety 
feature]  input  for  the  reactor  trip  Channel 
Functional  Test  is  consistent  with  the 
assumptions  in  VVC.AP-10:i71  and  current 
Farley  surveilhncc  teslme  practices.  The 
proposed  changes  to  the  ESF  permissive 
interlocks  Channel  Calibration  and  Channel 
Functional  Test  reqr.iroraents  ■^re  in  cnnt crt 
with  the  NRC  SER  for  W(;AP-10271  and 
Farlpy  surv.;illanre  pr.ictires.  The  proposed 
change  to  the  ESF  manual  initiation 
functions  Char.n*;!  Functional  Test  refiects 
the  proper  sur\eilliircc  requin'ments  for  a 
Westinghouse  S<ilid  Siate  Protection  Svstem 
(SSPS)  The  proposed  changes  to  '.hose  K TS; 
ESFAS  Channr-1  Caiiliniticn  .ind  Chnnni'l 
Funr'iiinai  Test  requirements  are  also 
consistent  with  Westingr.c'^.e  Standard 
Te',  hnici!  Specifications. 

[Z]  The  proposed  cha.nges  wiii  not  cn-.i!n 
the  po'^^il)llity  of  a  new  or  different  kind  of 
accident  trom  any  acci Jt  :it  prtvious'v 
evaiuated.  The  proposed  chanf-'es  to  not 
involve  hardwarp  c  hangcs  pnd  do  not  result 
in  a  chiinge  in  the  mnnner  in  which  the  KTS/ 
ESF.AS  provides  plant  prc.toc'ion  or  the 
manner  in  which  surveillance  testing  is 
perform  to  demonstrate  operability. 
Therefore,  a  new  or  different  kind  of  accident 
will  not  occur  as  a  result  of  these  ch.anges. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  cf  safety. 
The  pro[)osed  changes  do  ni't  alter  the 
mauner  in  which  safety  limits,  limiting  safety 
system  setpoints.  or  limifinf;  conditions  fcr 
operation  are  determined  Tlie  impact  of 
reduced  testing,  other  than  as  addressed 
above,  is  to  allow  a  longer  time  internal  over 
which  instrument  uncertainties  (e.g..  drift) 
may  act  Evaluations  have  been  pierformed  to 
assure  that  the  plant  setpoints  prop>'rlv 
account  tor  these  instrument  uncert.iinties 
over  the  longer  time  inter\hl.  RTS  diversity 
is  still  provided  by  the  Turbine  Throttle 
Valve  closure  logic  circuits.  Steam  Line 


IsolaticHi  diversity  continues  to  be  provided 
by  the  ESFAS  Containment  Pressure — High- 
High.  Changes  to  certain  RTS/ESFAS 
Channel  Calibration  and  Channel  Functional 
Test  surveillances  clarify  what  tests  are 
required  and  when  the  tests  are  performed. 
Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  as  noted  below. 

a.  Less  frequent  testing  will  potentially 
result  in  fewer  inadvertent  reactor  trips  and 
ESF  component  actuation. 

b.  Longer  allowed  outage  times  provide  for 
better  assessments  of  problems  and  easier 
repairs,  ultimately  resulting  in  better 
equipment  performance. 

c.  Less  frequent  distraction  of  the  plant 
operator  and  shift  supervisor  to  attei.d  to  and 
support  instrumentation  testing  wiil  improve 
the  effectiveness  of  the  operating  staff  in 
monitoring  and  controlling  plant  operation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  thLs 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.q2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loral  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dcthan.  Alabama 
36302 

Attorney  for  licensee:  James  H.  Miller. 
Ill,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306. 1710  Sixth  Avenue  North. 
Birmingham,  AKiba.ma  35201 

XRC  Project  Director:  S.  Singh  Bajwa 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440.  Perry  Nuclear' 
Power  Plant,  Unit  No.  1.  Lake  County. 
Ohio 

Date  of  amendnu  r.t  n  quest:  June  29, 
1992,  assuppiementpd  on  Februarv  22 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  following  Technical 
Specifications  and  their  associated  b^ses 
to  permit  longer  allowable  out.-ige  times 
(AOT)  and  increase  surveillance  testirg 
intervals  from  monthly  to  quarterly:  3/ 
4.3.1  "Reactor  Protection  System 
Instrumentation:  ■  3/4.3.2  "Isolation 
Actuation  Instrumentation:"  3/4.3.3 
"Emergency  Core  Cooling  Sy.stem 
Actuation  Instrumentation;"  3/4.3.4. 
"Retircuiation  Pump  Trip  Actuation 
Instrumentation  ATWS  Recirculation 
Pump  Trip  System  Instrumentation;"  3/ 

4.3.5  "Reactor  Core  Isolation  Cooling 
System  Actuation  Instrumentation."  3/ 

4.3.6  "Control  Rod  Bloc:k 
Instrumentation;"  3/4.3.9  "Plant 
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Systems  Actuation  Instrumentation;" 
and  3/4.4.2  "Safety  Valves." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation. 
The  changes  simply  involve  the 
frequency  at  which  testing  of  the 
instrumentation  is  performed  and  the 
AOT  for  instruments.  There  may  be  a 
sm.all  increase  in  average  instrument 
failure  frequency  as  a  result  of 
increasing  the  surveillance  interval. 
However,  the  proposed  changes  will 
require  that  a  check  be  made  for  the 
majority  of  instruments  to  assure  that 
making  them  inoperable  for  surveillance 
testing  or  repair  does  not  result  in  a  less 
of  function.  This  added  check  assures 
that  a  loss  of  function  has  not  occurred, 
or  if  it  has,  that  the  appropriate  ACTION 
statement  be  entered  promptly. 
Therefore,  these  proposed  changes  do 
not  result  in  a  significant  increase  in 
either  the  probability  or  consequences 
of  any  accident  previously  analyzed. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated  because  the 
proposed  charges  do  not  result  in  any 
change  in  the  plant  design  or  operation. 
The  changes  are  for  increased  AOT  and 
decreased  frequency  of  instrumentation 
testing.  The  instrumentation  involved 
are  those  instruments  which  sense  plant 
problems  and/or  accidents,  and  then 
initiate  systems  or  alarms  to  respond  to 
the  plant  problem/accident.  The 
proposed  changes  do  not  modify  any  of 
the  instruments,  or  the  initiation  logic 
formed  by  the  instruments.  Therefore, 
no  new  or  different  type  of  an  accident 
has  been  created. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  the  s.mall  increase  in 
average  instrument  failure  fiequency  is 
offset  by  safety  benefits  such  as  a 
reduction  in  the  number  of  inadvertent 
test-induced  scrams,  a  reduction  in  wear 
due  to  excessive  equipment  test  cycling. 
and  better  optimization  of  plant 
personnel  resources.  In  addition,  the 
proposed  changes  v.ili  require  that  a 
check  be  made  for  the  majority  of 
instruments  to  assure  that  making  them 
inoperable  for  surveillance  testing  or 


repair  does  not  result  in  a  loss  of 
function.  This  added  check  assures  that 
a  loss  of  function  has  not  occurred,  or 
if  it  has,  that  the  appropriate  ACTION 
statement  be  entered  promptly. 
Therefore,  these  proposed  changes  do 
not  result  in  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman,  Potts  &  Trowbridge. 
2300  N  Street,  N\V.,  Washington,  DC. 
20037. 

A'/?C  Project  Director:  John  N. 
Hannon. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Dcite  of  amendment  rpquef>t: 
November  15,  1993 

Brief  description  of  amendments.  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES)  Units  1  and  2  technical 
specifications  to  increase  the  ma.ximum 
pennitted  power  at  which  the  post- 
refueling  power  ascension  reactor 
coolant  system  (RCS)  flow  veriiicntion 
can  be  performed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
belcw: 

1.  The  proposed  changes  (in  .-,!jt  involve  a 
signif.cant  increase  in  the  prohabintv  or 
conspquences  of  a  previously  pvaiiiatyd 
accident. 

The  proposed  change  increa'-es  the  power 
dt  whith  the  verification  of  the  Reactor 
Qjolant  System  flow  rate  with  a  precision 
heat  balance  can  be  performed.  The  only 
potentially  relevant  concern  for  this  change 
is  the  possibility  of  having  insufficient  flow 
to  support  the  accident  analyses  at  the  higher 
(85%)  power  level.  Power  level  and  RCS  flow 
are  important  parameters  in  determining  the 
severity  of  an  event  but  have  no  impact  on 
the  initiation  of  an  event  or  accident  Thus, 
the  change  does  not  involve  a  significant 
increase  in  the  probability  of  any  prcviouslv 
anahzBd  accident. 

Altlvjugh  accidents  tend  to  be  more  severe 
at  higher  initial  power  levels,  the  acceptance 
criteria  of  the  applicable  safety  analyses 
continue  to  b^  met  [even  when  the  test  is 
conducted  at  the  higher  power  level).  Thus, 
the  proposed  change  would  not  involve  an 


increase  in  the  consequences  of  any 
previously  analyzed  accident. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  merely  increases  the 
power  at  which  the  initial  post-refueling 
startup  verification  of  RCS  flow  with  a 
precision  heat  balance  may  be  performed. 
Since  the  new  power  level  is  within  the 
normal  operating  range  of  the  reactor,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  change  increases  the  power 
which  can  be  attained  prior  to  verification  of 
the  Reactor  Coolant  System  flow  with  a 
precision  heat  balance.  The  power  value  is 
increased  from  75%  RTF  [rated  thermal 
powerl  to  85%  RTP.  An  analysis  was 
performed  which  demonstrates  that  the 
safety  analysis  DNB  [departure  from  nucleate 
b>oilingl  limit  will  not  be  exceeded  if  the 
initial  power  is  85%  or  less,  even  with  a 
significant  reduction  in  fiow.  A  fiow 
reduction  significantly  different  from  the 
expected  fiow  is  highly  unlikely,  however, 
since  RCS  flow  is  verified  by  measurement  of 
elbow  tap  differential  pressure  prior  to 
operation  in  Mode  1.  This  fiow  measurement, 
although  less  accurate  than  the  precision  heat 
balance,  is  sufficient  to  assure  adequate  fiow 
at  85%  power.  Adequate  limitations  on 
power  level,  F  delta-H  verification,  and  the 
power  range  neutron  flux-high  setpoint  are 
imposed  during  posf-refrieling  power 
ascension  to  ensure  that  if  the  RCS  fiow  is 
not  verified  with  a  precision  heat  balance 
until  85%  RTP.  the  results  of  the  accident 
analyses  would  remain  valid. 

The  evaluation  of  the  DNB-lii'iiited  events, 
initiated  from  a  power  level  cf  85%  RTP, 
considered  the  limitations  imposed  during 
the  power  ascension  Based  on  this 
evaluation,  it  is  conclud"d  that,  even  though 
85%  RTP  is  a  more  severe  initial  condition, 
the  applicable  event  acceptance  criteria 
would  continue  to  be  met;  therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper. 
P.O.  Box  19497,  Arlington,  Texas  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street.  N.W.,  Suite  1000,  Washington. 
D.C. 20036 

NRC  Project  Director:  Suzanne  C. 
Black 
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TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  March 
30, 1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES)  Units  1  and  2  Technical 
Specifications  to  allow  the  use  of  an 
alternative  method  for  verif>'ing  that  the 
emergency  diesel  generator  fuel  oil 
meets  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  hy  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

Eithecthe  current  testing  option,  which 
remains  valid  for  fuel  oil  with  ASTM  Color 
5  or  less,  or  the  alternative  testing  method, 
provide  the  necessary-  assurance  that  the 
water  and  sediment  quantity  in  the  new  fuel 
oil  is  acceptable.  As  the  p«?rformance  of  the 
quantitative  water  and  sediment  test  of 
ASTM-Dl 796-1968,  maintains  essentially 
the  same  attribute  qualities  of  the  new  fuel 
oil,  there  should  not  be  any  undetected 
di-gradation  in  the  Diesel  Generator  fuel  oil 
supply. 

Therefore,  since  the  fuel  oil  supply  will  be 
maintained  at  its  present  quality  level,  there 
should  be  no  increa.se  in  the  probability  or 
consequences  of  an  accident  previouslv 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  p.'xivic'usly 
evaluated. 

As  stated  in  (1)  above,  the  p.'t)po';o(l 
amendment  only  provides  a  qudiititntive 
method  for  the  acceptability  determination  of 
new  Diesel  Generator  fuel  oil.  The  proposed 
testing  will  continue  to  verify  the  high 
quality  and  acceptability  of  the  fuel  oil 
supply.  There  should  not  be  any  possibility 
that  a  new  or  different  kind  of  accident  f.'-ora 
those  previously  evaluated  is  created. 

3.  The  proposed  changes  do  not  invi-lve  a 
significant  reduction  in  the  margin  of  safety. 

The  only  margin  associated  with  this 
amendment  is  the  margin  between  the 
acceptance  limit  on  water  and  soiiimenf  in 
the  fuel  oil  supply  and  the  quantity  of  water 
and  sediment  that  could  impact  Di»><:el 
Generator  operation.  The  "clear  and  bright'" 
testing  per  ASTM-D4 176-1982  and  the 
proposed  quantitative  testing  per  ASTM- 
Dl  796-1 968  are  both  writttn  to  d-tect  and 
reject  fuel  oil  containing  water  or  "icdimenf 
at  essentially  the  same  level.  The  margin  of 
safety  to  Diesel  Generator  impairment  is 
therefore  not  reduced.  This  amendment  docs 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Libran,',  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street.  NW.,  Suite  1000,  Washington 
DC  20036. 

NBC  Project  Director:  Suzanne  C. 
Black. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant.  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  February 
21,  1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  Appendix  B, 
Environmental  Protection  Plan  (Non- 
radiological),  by  removing  Sections  2.3 
and  4.3,  "Cultural  Resources."  Union 
Electric  has  developed  and  maintains  a 
management  plan  for  the  protection  of 
cultural  resources  on  the  Callaway  Plant 
site.  The  amendment  request 
summarizes  the  plan  that  provides  the 
status  and  disposition  of  each  portion  of 
the  current  Appendix  B  sections  related 
to  cultural  resourf:es. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  p.^ovided  its  analysis  of  the 
issue  of  no  significant  haziirds 
consideration,  which  is  presented 
below: 

The  proposed  changejsi  do,'esj  not  involve 
a  significant  hazardis  consideration  b.xause 
operation  of  Ca!l,iw,iy  I'innt  in  accordance 
with  these  change[si  wcuki  not: 

1,  hivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  (lOCTR  '")0.92((  )(l,l). 

The  proposed  changes  arf>  administrative 
in  nature  and  have  no  impact  on  safety- 
rehited  stniclures.  systems  or  cf)mponenfs. 
Therefore,  there  is  no  impact  on  the 
probobility  of  occurrence  or  the 
C'lnscquences  of  an  accident  or  malfunction 
of  equipment  previously  evaluated, 

2.  Oeate  the  possibilitv  of  a  new  or 
different  kind  of  accid-'nt  from  any 
previously  evaluated  (10  CIK  ,S0.92(c](2)). 

The  proposed  ch-ingelsj  dujesl  not  affect 
any  of  ttiC  assumption.s  used  in  previous 
accident  f»valuatinns.  ,M1  accidents  continue 
to  be  bounded  hy  previous  analyses  and 
deletion  of  satisfied  Environm'^nt;il 
Protection  Piun  requirements  is 
administrative  and  will  therefore  not 


introduce  the  possibility  of  any  new  or 
different  kind  of  accident 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety  (10  CFR  50.92(c)(3)). 

The  proposed  changes  are  administrative 
and  do  not  affect  the  margin  of  safety  as 
defined  in  the  basis  for  any  Technical 
Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.VV., 
Washington,  DC  20037. 

NBC  Project  Director:  John  N. 
Hannon. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  July  16. 
1993 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specifications  3/4.8.1.1  and  3/4.8.1.2.  A. 
C.  Sources,  Operating  and  Shutdown. 
The  projx)sed  revision  changes  the 
minimum  required  storage  volume  of 
the  Emergency  Fuel  Oil  storage  and  day 
tanks  from  85.300  gallons  and  390 
gallons  to  80,400  gallons  and  510 
gallons.  These  changes  are  the  result  of 
inconsistencies  found  by  Union  Electric, 
in  the  calculations  and  t/S  Bases  for 
tank  capacities,  while  perfarming  i  self- 
initiated  Electrical  Distribution  System 
Functional  As.sessment  (EDSF.^).'The 
Electrical  Distribution  Svstem 
Functional  Inspection  (EDSFI) 
performed  by  the  NRC  re-t'xamined  this 
issue  and  it  was  determined  that 
NUREG-1431  provided  ba.scs  for  the 
change  to  day  tank  level.  This  submittal 
is  a  T/S  enhance.Tient.  Basis  for 
proposed  no  significant  hazards 
consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  pn>poscd  changes  to  Tf^hnical 
Specifications  3/4.8,1.1  end  3/4,8  1.2  do  not 
involve  a  significant  h,s2ards  considerdtion 
because  operation  of  Callaway  Plant  with 
these  changes  would  not: 

(1)  Involve  a  significant  in(j^ase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  current  minimum  required  volume  of 
the  day  tanks  as  given  in  T/S  3.8.1. Ib.l  and 
3.8.1,2b.l  is  based  on  fuel  oil  with  a  specific 
gravity  value  in  the  upper  range  of  values 
allowed  by  T/S.  Calculations  made  using  fuel 
oil  with  a  specific  gravity  of  39  degrees  API, 
which  is  the  minimum  allowed  specific 
gravity,  indicate  a  larger  minimum  required 
volume  is  needed  in  the  day  tanks.  The 
increased  minimum  required  volume 
provides  additional  conservatism  for  the  day 
tanks  to  perform  their  intended  safety 
function  based  on  the  possibility  of  using 
different  specific  gravity  fuel  oil.  The  current 
minimum  required  volume  of  the  storage 
tanks  as  given  in  T/S  3.8.1.1b.2  and 
3.8.1.2b.2  was  calculated  by  using  an  overly 
conservative  Net  Positive  Suction  Head 
(NPSH)  available  calculation.  The  original 
calculation  assumed  a  static  head  was 
needed  in  order  for  the  NPSH  avaiidble  to 
exceed  the  NPSH  required  and  assure  proper 
operation  of  the  fuel  oil  transfer  pumps. 
Union  Electric  calculations  have  determined 
that  the  NPSH  required  for  the  transfer 
pumps  is  maintained  as  long  as  the  pump 
suction  is  submerged.  Based  on  this 
calculation  the  minimum  required  volume  of 
the  storage  tanks  can  be  reduced  and  the 
diesel  generators  can  still  achieve  their 
required  seven  days  of  operation  at 
continuous  rating  plus  an  additional  volume 
available  to  be  used  for  testing. 

(2)  C-eate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

There  is  no  new  type  of  accident  or 
malfunction  being  created  and  the  method 
and  manner  of  plant  operdtion  remains 
unchanged.  The  safety  design  bases  in  the 
FSAR  have  not  been  altered,  the  requirement 
for  continuous  operation  remains  unchanged. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  are  no  plant  design  changes  involved 
and  no  changes  are  being  made  to  the  safety 
limits  or  safety  system  settings  that  would 
adversely  impact  plant  safety.  The  minimum 
required  storage  volumes  of  the  day  and 
storage  tanks  are  being  changed  based  on 
calculations  using  conservative  data. 

Based  on  the  above  discussions,  it  has  been 
determined  that  the  requested  Technical 
Specification  revisions  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  or  other  adverse 
condition  over  previous  evaluations;  or 
create  the  possibility  of  a  new  or  different 
kind  of  accident  or  condition  over  previous 
evaluations;  or  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
the  requested  license  amendment  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 


Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  N.VV., 
Washington,  DC  20037. 

NBC  Project  Director:  John  N. 
Harmon. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Dote  of  amendment  request:  February 
25, 1994 

Inscription  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2  (NA-1&2).  Specifically,  the 
proposed  change  would  modify  the 
surveillance  frequency  of  the  nozzles  in 
the  Quench  Spray  and  the  Recirculation 
Spray  Systems  at  NA-1&2. 

The  proposed  changes  to  the 
surveillance  requirements  for  the 
nozzles  in  the  Quench  Spray  System 
and  Recirculation  Spray  Systems  are 
consistent  with  the  intent  of  Generic 
Letter  93-05,  "Line-Item  Technical 
Specifications  Improvement  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation, "  dated 
September  27, 1993,  which  is  to 
improve  safety,  decrease  equipment 
degradation,  and  ;educe  unnecessary 
burden  on  personnel  resources  by 
reducing  testing  requirements  that  are 
mai^ginal  to  safety. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  in  accordance  with 
the  proposed  Technical  Specifications 
changes  will  not; 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  reduced  testing  frequency  of 
the  Spray  Systems  nozzles  does  not  change 
the  way  the  systems  are  operated  or  the 
Spray  Systems  operability  requirements.  The 
proposed  change  to  the  surveillance 
frequency  of  safety  equipment  has  no  impact 
on  the  probability  of  an  accident  occurrence 
nor  can  it  create  a  new  or  different  type  of 
accident.  NUREG-1366.  "Improvements  to 
Technical  Specifications  Surveillance 
Requirements,"  dated  December  1992, 
concluded  that  the  corrosion  of  stainless  steel 
piping  is  negligible  during  the  extended 
surveillance  interval.  Since  the  Spray 
Systems  are  maintained  dry  there  is  no 
additional  mechanism  that  could  cause 
blockage  of  the  spray  nozzles.  Thus,  the 
nozzles  in  the  Spray  Systems  will  remain 
operable  during  the  ten  year  surveillance 
interval  to  mitigate  the  consequence  of  an 
ace  dent  previously  evaluated.  To  date,  no 


clogging  or  blockage  of  the  nozzles  in  the 
Spray  [System]  during  the  five  year 
surveillance  tests  [hasl  been  observed  at .  .  . 
North  Anna.  Testing  of  the  Spray  Systems 
nozzles  at  the  proposed  reduced  frequency 
will  not  increase  the  probability  of 
occurrence  of  a  postulated  accident  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  reduced  frequency  testing  of 
the  Spray  Systems'  nozzles  does  not  change 
the  way  the  Spray  Systems  are  operated.  The 
reduced  frequency  of  testing  of  the  spray 
nozzles  does  not  change  plant  operation  or 
system  readiness.  The  reduced  frequency 
testing  of  the  Spray  Systems'  nozzles  does 
not  generate  any  new  accident  precursors. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated  is  not  created  by  the  proposed 
changes  in  surveillance  frequency  of  the 
Spray  Systems  nozzles. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Reduced  testing  of  the  Spray  Systems' 
nozzles  does  not  change  the  way  the  Systems 
are  operated  or  the  Spray  Systems' 
operability  requirement.  NUREG-1366 
concluded  that  the  corrosion  of  stainless  steel 
piping  is  negligible  during  the  extended 
surveillance  interval.  Since  the  Spray 
Systems  are  maintained  dry  there  is  no 
additional  mechanism  that  could  cause 
blockage  of  the  Spray  Systems'  nozzles. 
Thus,  the  proposed  reduced  testing 
frequency  is  adequate  to  ensure  spray  nozzle 
operability.  The  surveillance  requirements  do 
not  affect  the  margin  of  safety  in  that  the 
operability  requirements  of  the  Spray 
Systems  remains  unaltered.  The  existing 
safety  analysis  remains  bounding.  Therefore, 
no  margins  of  safety  are  adversely  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

Ai7?C  Project  Director:  Herbert  N. 
Berkow. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  February 
25, 1994 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
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sun'eillance  frequency  from  5  years  to 
10  years  for  the  spray  nozzles  in  the 
containment  spray  and  recirculation 
spray  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  (Units  1 
and  2]  in  accordance  with  the  proposed 
Technical  Specifications  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  proposed  reduced  testing  frequency  of 
the  Spray  Systems'  nozzles  does  not  change 
the  way  the  systems  are  operated  or  the 
Spray  Systems'  operability  requirements.  The 
proposed  change  to  the  surveiliance 
frequency  of  safety  equipment  has  no  impact 
on  the  probability  of  an  accident  occurrence 
nor  can  it  create  a  new  or  different  type  of 
accident.  NUREG-1366,  "Improvem'rnfs  to 
Technical  Specifications  Surveillance 
Requirements,"  dated  December  1992, 
concluded  that  the  corrosion  of  stainless  steel 
piping  is  negligible  during  the  extended 
surveillance  interval.  Since  the  Spray 
Systems  arc  maintained  drj'  there  is  no 
additional  mechanism  that  could  cause 
blockage  of  the  spray  nozzles.  Thus,  the 
nozzles  in  the  Spray  System.s  will  remain 
operable  during  the  10  year  surveillance 
interval  to  m.itigate  the  consequence  of  an 
accident  previously  evaluated.  To  date,  no 
clogging  or  blockage  of  the  nozzles  in  the 
Spray  Systems  during  the  five  year 
surveillance  tests  have  been  observed  at 
Surry.  Testing  of  the  Spray  Systems'  nozzles 
at  the  proposed  reduced  frequency  will  not 
increase  the  probability  of  occurrence  of  a 
postulated  accident  or  the  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  .nccident 
previously  evaluated. 

The  proposed  reduced  frequency  testing  of 
the  Spray  Systems'  nozzles  does  not  change 
the  way  the  Spray  Systems  are  operated.  The 
reduced  frequency  of  testing  of  the  spray 
nozzles  does  not  change  plant  operation  or 
system  readiness.  The  reduced  frequency 
testing  of  the  Spray  Systems'  nozzles  does 
not  generate  any  new  accident  precursors. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated  is  not  created  by  the  proposed 
changes  in  surveillance  frequency  of  the 
Spray  Systems  nozzles. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Reduced  testing  of  the  Spray  Systems' 
nozzles  does  not  change  the  way  the 
Systems'  are  operated  or  the  Spray  Systems' 
operability  requirement.  Nl'REC-1366 
concluded  that  the  corrosion  of  stainless  steel 
piping  is  negligible  during  the  extended 
surveillance  interval.  Since  the  Spray 
Systems  are  maintained  dry  there  is  no 
additional  mechanism  that  could  cause 
block.ige  of  the  Spray  Systems'  nozzles. 
Thu'^,  the  proposed  reduced  testing 


frequency  is  adequate  to  ensure  spray  nozzle 
operability.  The  surveillance  requirements  do 
not  affect  the  margin  of  safety  in  that  the 
operability  requirements  of  the  Spray 
Systems  remains  unaltered.  The  existing 
safety  analysis  remains  bounding.  Therefore, 
no  margins  of  safety  are  adversely  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

iV/?C  Project  Director:  Herbert  N. 
Berkow. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
17, 1994 

Description  of  amendment  request: 
The  amendment  proposes  to  modify  the 
Technical  Specifications  (TS)  to  reflect 
management  and  organizational  changes 
at  the  Washington  Public  Power  Supply 
System  (the  licensee)  for  operation  of 
the  WNP-2  facility.  The  proposed 
changes  would  (1)  modify  the  reporting 
responsibility  of  the  quality  assurance 
organization  from  the  Managing  Director 
to  the  Assistant  Managing  Director. 
Operations  (AMDO),  and  (2)  modify  the 
appointment  authority  for  the  Corporate 
Nuclear  Safety  Review  Board  (CNSRB) 
from  the  Managing  Director  to  the 
AMDO.  These  changes  are  proposed  to 
reflect  the  current  designation  of  the 
AMDO  as  the  licensee's  designated 
official  with  corporate  responsibility  for 
overall  plant  nuclear  safety,  and  as  the 
direct  report  for  the  CNSRB. 

In  addition,  the  proposed  change 
would  (1)  delete  the  specific 
requirement  for  health  physics/ 
chemistry  program  procedures,  (2) 
modify  the  titles  of  two  positions  on  the 
Plant  Operations  Committee  (POC)  to 
reflect  revised  organizational  titles,  (3) 
modify  the  CNSRB  quorum 
requirements  from  nine  personnel  to  a 
minimum  of  nine  personnel,  and  (4) 
delete  the  requirement  that  the  CNSRB 
Executive  Secretary  be  designated  from 
the  CNSRB  membership. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
e\'aluated? 

All  of  the  proposed  changes  are 
administrative  in  nature,  and  do  not 
involve  any  change  in  the  design  or 
operation  of  the  plant.  None  of  the 
changes  affect  any  initiating  events,  nor 
do  they  affect  plant  response  to 
postulated  events  already  analyzed.  The 
proposed  changes  do  not,  therefore, 
affect  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not  affect 
the  design,  operation,  maintenance,  or 
testing  of  the  plant.  They  do  not, 
therefore,  create  the  possibility  for  any 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  changes  do  not  affect 
any  accident  analyses,  and  do  not, 
therefore,  affect  any  of  the  margins  of 
safety  affected  by  the  design  or 
operational  limitations  of  the  plant.  The 
proposed  changes  do  not,  therefore, 
affect  any  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  //'ren.see.-  Nicholas  S. 
Reynolds,  Esq..  Winston  &  Strawn,  1400 
L  Street  NW.,  Washington,  DC  20005- 
3502 

.\7'C  Prnji'ct  Director  Theodore  R. 
Quay 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  CofTey 
County,  Kansas 

Date  of  amendment  request:  Februar>' 
23. 1904 

Description  of  amendment  request: 
The  proposed  amendment  revi.ses 
Technical  Specification  3.8.1.1,  AC 
Sources  Operating,  and  3.8.1.2,  AC 
Sources  Shutdown,  to  increase  the 
minimum  volume  of  fuel  oil  required 
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for  the  emergency  diesel  generator  fuel 
oil  day  tanks.  Several  other  changes 
have  been  proposed  to  correct  editorial 
errors  related  to  previously  issued 
amendments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requir    :  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
ht'low: 

1.  The  proposed  change  does  not  ir.volve 
a  significant  increase  in  the  probability  or 
con'tequenres  of  an  accident  previously 
pvaludtrd. 

The  current  m'.".imum  required  vohirrie  of 
tl'.e  day  tanks  as  g:v»Ti  in  Technical 
Specific dtii).'^:s  3.8.1  1  and  3.8.1.2  is  biised  un 
fiifel  oil  with  a  specific  gravity  value  in  the 
upper  range  of  valLiOs  allowed  by  the 
technical  specifications,  (iilculatluns  made 
using  f.jf  1  0*1  with  a  sp.tif.c  gravi:y  of  39 
defr-ees  .*.•!.  which  is  the  min.n-ium  .illowed 
spv-t.il.;.  jyi;V!ty.  indii.fite  a  larger  minimum 
i'>q':i!v;d  voiunie  is  needed  in  the  dav  tanks. 
Ihe  increased  minimum  required  volume 
provides  additional  conservatism  for  the  day 
tanks  to  perform  their  intended  safety 
fi;n<  fion  based  on  the  possibility  of  using 
diife.t'nt  spf  ific  gravity  fuel  oil.  The 
proposed  c     nge  will  not  prevent  the 
Em<:rgency  Diasul  Generator  fjel  iPil  system 
from  performing  its  design  function,  nor 
require  the  system  to  be  operated  in  a  manner 
different  than  that  for  which  it  was  designed. 
Therefore,  the  proposed  change  will  not 
increase  the  probebility  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
|K)ssibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
There  is  no  new  type  of  ac«;ident  or 
malfunction  being  created  and  the  method 
and  manner  of  plant  operation  remains 
unchanged.  The  safety  design  bases  in  the 

I  pdated  Safety  Analysis  Report  (USAR)  have 
not  been  altered,  and  current  operating 
requirements  of  the  Emergency  Die^^el 
Generators  remain  unchanged.  Thus,  this 
change  does  not  cn'.ate  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  invohe 
a  significant  reduction  in  the  margin  of 
s.if'jty. 

The  basis  ...r  the  existing  emergency  fuel 
oil  day  tank  level  requirements  is  to  ensure 
that  sufficient  fuel  oil  is  available  to  meet  the 
operational  requirements  specified  in  AN.Sl 
N 195-1 976.  This  proposed  change  to  the 
minimum  required  storage  volume  of  the  day 
tanks  is  ba.seci  on  revised  calculations 
performed  in  af:cordanre  with  ANSI  Nl9r>- 
1976  using  conservative  data.  This  proposed 
change  will  not  change  the  operation  of  the 
plant.  Thus,  the  proposed  change  will 
continue  to  ensure  the  Emergency  Diesel 
(jonerator  operating  requirements.  There  are 
no  changes  being  made  'o  the  safety  limits  or 
safety  s>'stem  settings  that  would  adversely 
impact  plant  safely.  Therefore,  the  proposed 
change  will  not  cause  a  reduction  in  the 
m.argin  of  safpty. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  thfj 
amendment  request  involves  no 
significant  hazarcis  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200' 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kan.sas  66621 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw.  Pittman,  Potts  and  Trowbridge, 
2.3C0  N  Street  N\V.,  Washington.  DC 
20037 

\'BC  Proj'-cl  Din^clor:  Suzanne  C. 
Black 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Ccfley 
County,  Kansas 

Date  of  amendment  request:  Fwbruary 
24. 1994 

Dt^ncription  of  amendment  request: 
The  proposed  amendment  revises 
Te;:linical  Specification  3.9.4, 
Conteinment  Building  Penetrations,  to 
allow  use  of  temporary  alternate  closure 
methods  for  the  emergc;ncy  personnel 
escxipe  lock  and  containment  wall 
penetrations,  during  alterations  of  the 
core  or  movement  of  irradiated  fuel 
within  the  containment. 

Basjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaiuBted. 

The  probability  of  cx:currence  of  a 
previously  evaluated  accident  is  not 
increased  because  failure  to  maintain 
containment  closure  is  not  an  initiating 
condition  for  fuel  handling  an  accident.  The 
use  of  temporary  alternate  closure  melhcxis 
for  the  emergency  personnel  escape  lock  and 
contain.Tiont  wall  f>enetralions  does  not 
ir.t.'-oduce  any  new  potential  accident 
initialing  condition  during  refueling 
operation. 

The  consequences  of  an  accident 
previously  evaluated  is  not  increased  because 
the  use  of  temporary  alternate  closure 
nif'lhods  for  the  emergency  personnel  escape 
lock  and  containment  waH  penetrations  will 
provide  the  assurance  of  containment  closure 
during  refueling  activities.  The  ability  of  jthel 
containment  to  restrict  the  release  oi  any 
fission  product  radioactivity  to  the 
environment  rem.ains  unchanged. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
iiccidpnt  from  any  previously  evaluated. 


The  failure  of  the  temporary  alternate 
closure  methods  for  the  emergency  personnel 
escape  lock  and  containment  wall 
penetrations  during  refueling  will  not  result 
in  a  malfunction  of  any  other  plant 
equipment.  The  sole  purpose  of  establishing 
containment  closure  for  refueling  is  to 
restrict  the  release  of  any  fission  product 
radioactivity  in  the  event  of  a  fuel  handling 
accident. 

3.  The  proposed  change  does  not  involve 
a  sian!fu,ant  reduction  in  the  margin  of 
safety. 

The  temporary  alternate  closure  methods 
for  the  emergency  personnel  escape  lock  and 
containment  wall  penetrations  will  provide 
the  same  assurance  of  containment  closure 
during  refueling  for  credible  accident 
scenarios.  The  ability  of  containment  to 
restric  t  the  release  of  any  fission  product 
radioactivity  to  the  environment,  should  a 
hifil  handling  accident  occur,  remains 
unc.hung'!U. 

The  .NRC  staff  has  reviewed  the 
licensee's  analy.sis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
sntLsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

l^cal  Public  Document  Room 
hcnlions:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037 

NRC  Project  Director:  Suzanne  C 
Black 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  February 
24, 1994 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  4.7.1.2.1.3  to 
require  that  the  turbine-driven  and 
motor-driven  auxiliary  feedwater  pvunps 
be  tested  at  least  quarterly  on  a 
staggered  test  basis  instead  of  the 
currently  required  testing  once  per  31 
days  on  a  staggered  test  basis.  In 
addition,  the  proposed  changes  would 
revise  Technical  Specification  Bases  3/ 
4.7.7,  Emergency  Exhaust  System — 
Auxiliary  Building,  and  3/4.9.13, 
Emergency  Exhaust  System — Fuel 
Building,  to  eliminate  the  reference  to 
the  use  of  automatic  control  for  the 
emergency  exhaust  system  heaters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  review  is  presented  below. 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  change  only  revises  the 
surveillance  requirement  for  the 
auxiliary  feedwater  pumps.  The  purpose 
of  this  surveillance  requirement  is  to 
prove  that  the  pumps  are  operable.  The 
longer  test  inter\'al  should  result  in 
greater  availability  by  reducing  the  rate 
of  test  induced  failures  which  should 
offset  any  loss  in  reliability.  The  revised 
sur\'eillance  requirement  does  not  affect 
the  probability  of  accident  initiation. 
The  operability  of  the  pumps  is 
maintained  and  therefore  the 
consequences  of  evaluated  accidents  is 
unaffected  by  the  proposed  change.  The 
revised  surveillance  frequency  is 
consistent  with  the  guidance  issued  in 
Generic  Letter  93-05,  "Line-Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operation." 

Changes  to  the  emergency  exhaust 
system  technical  specifications 
eliminate  the  words  "using  automatic 
control"  associated  with  the  humidify 
controlling  heaters.  These  changes 
reflect  the  current  method  in  which  the 
fuel  building  emergency  exhaust  svstem 
heaters  are  controlled  in  that  humidity 
sensors  are  bypassed  to  allow 
continuous  operation  of  the  heaters 
whenever  the  emergency  exhaust 
system  fans  are  operating.  The  proposed 
changes  do  not  affect  the  probability  of 
initiating  an  accident  previously 
evaluated.  The  ability  of  the  emergency 
exhaust  systems  to  mitigate  the 
consequences  of  an  accident  are 
likewise  unaffected  since  the  heaters 
remain  available  and  operating  to 
control  humidity. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Verification  of  pump  operability  is 
still  maintained  with  tiie  change  to  the 
frequency  of  the  sur\  eillance 
requirement.  No  system  configuration 
changes  are  being  implemented  in  order 
to  perform  the  surveillance  testing  and 
any  potential  accidents  that  may  be 
associated  with  the  surveillance  testing 
were  previously  considered.  The 
changing  of  the  surveillance  frequency 
does  not  introduce  any  additional 
failure  modes  for  the  auxiliar)- 
feedwater  system. 

The  proposed  revisions  to  the 
emergency  exhaust  system  technical 


specifications  are  limited  to  the 
automatic  control  of  the  humidity 
controlling  heaters.  The  proposed 
change  does  not  introduce  any  new 
potential  challenges  to  fission  product 
barriers  or  any  new  failure  modes  which 
might  prevent  the  emergency  exhaust 
systems  from  fulfilling  their  accident 
mitigating  functions. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  inserv'ice  testing  program  will 
continue  to  ensure  that  auxiliary 
feedwater  pumps  operational  readiness 
criteria  are  consistent  with  the 
requirements  of  ASME  Section  XI. 
System  perfo-rnance  surveillances  will 
continue  to  be  conducted  in  accordance 
with  the  technical  specifications.  The 
proposed  change  does  not  significantly 
reduce  the  margin  of  safety  because  the 
availability  and  reliability  of  the 
auxiliary  feedwater  system  are  not 
significantly  decreased  and  the  heat 
removal  requirements  for  the  system  are 
unchanged. 

The  proposed  changes  to  the 
emergency  exhaust  system  technical 
specifications  affect  the  requirements  to 
maintain  heater  control  in  the  automatic 
mode.  The  proposed  changes  do  not 
decrease  the  exhau.st  systems'  actual 
ability  to  control  humidity  or  alter  the 
other  fianctional  requirements  for  the 
system.  Therefore,  the  proposed  change 
does  not  significantly  reduce  any 
margin  of  safety  related  to  the 
performance  of  the  emergency  exhaust 
systems. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signifirant  hazards  consideration. 

Local  Public  Document  Foam 
locations:  Emporia  State  University, 
William  Allen  White  Librar>',  1200' 
Commercial  Street.  Emporia,  Kansas 
00801  and  Washburn  University  School 
of  Law  Librar\-.  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington.  DC 
20037 

!^HC  Project  Director:  Suzanne  C. 
Black 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 


individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  am.endments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  March 
14.1994 

Description  of  amendment  request: 
The  proposed  change  to  the  Millstone 
Unit  2  Technical  Specifications  (TS) 
would  provide  a  one-time  extension  of 
the  surveillance  frequency  from  the 
required  18-monih  to  the  next  refueling 
outage  but  no  later  than  .September  30, 
1994,  of  the  pov.er  operated  vaiv<^s  in 
the  service  water  system  (TS  4.7.4.1.b) 
and  in  the  boron  injection  fiow  path  (TS 
4. 1.2. 2. c).  This  would  extend  the 
surveillance  for  these  valves 
approximately  5  month?.  Date  of 
publication  of  individi'd  notice  in 
Federal  Register:  March  23,  1994  (59  FR 
13751). 

Expiration  date  of  irdniducl  notice: 
April  22,  1994 

I^cal  Public  Docurr-.nt  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Coni.-iunity-Ttchniral 
College.  Thames  Valliy  Campus.  574 
New  London  Tui-npike,  N'orwich. 
Connecticut  Ob.'^fiO. 

Notice  Of  Issuance  Of  .Amendments  To 
Facility  Operating  Licenses 

During  the  period  suice  publication  of 
the  last  biwiH'kly  notice,  the 
Commission  h.is  i.>sued  the  follcvving 
amendments.  The  Cu:i.a,ission  has 
detenr.ined  lor  each  of  these 
amendments  that  the  application 
complies  with  th-^  stan<';irds  and 
requirenifnts  of  the  Alr.rriic  Energv  Act 
of  19.S4,  as  ;<.'nendtd  (the  ActJ.  and  the 
Conmiission'F  rules  and  regulations. 
The  Commi.ssion  h.is  made  appropriate 
findings  as  rtqui.'-ed  by  the  Act  a::d  the 
Conmiission's  niles  and  regulations  in 
10  CFR  Chapter  1,  uhich  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  F.icilitv  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  wiih  these  actioiis  was 
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published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  iA  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  a'  lilable  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendmfnt: 
April  15.  1992,  as  modified  December  8, 
1992,  June  25,  1993.  and  February  2. 
1994 

Brief  description  of  amendment:  This 
amendment  revises  the  provisions  in  the 
Technical  Specifications  to  incorporate 
Generic  Letter  90-06,  "Resolution  of 
Generic  Issue  70,  'Power-Operated 
Relief  Valve  and  Block  V.ilve 
Reliability.'  and  Generic  Issue  94. 
'/\dditional  Low-Temperatu.-e 
Overprei^si'-''  Protection  for  Light-'vVater 
Reactors.'"  power-operated  relief  valve 
requirements  for  power  operation,  and 
to  modify  the  primar>'  coolant  system 
overpres.<;ure  protection  specification 
•venting  requirements. 

Dcte  of  isfsiicnce:  March  29,  1994 

Effective  date:  March  29,  1994.  with 
full  implementation  within  60  days 

Amendment  No.:  160 

Facility  Operating  License  \'o.  DPR- 
20.  Amendment  revi.sed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  2,  1994  (59  FR  4937) 
The  licensee's  February  2,  1994.  letter 
provided  minor  editorial  changes  which 
did  not  alter  the  staffs  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  29.  1994.  No  significant  hazards 
ccnsiderati^n  comments  received:  No. 


Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  18, 1994,  as  supplemented 
March  8, 1994. 

Brief  description  of  amendments:  The 
proposed  amendments  remove  the 
tables  of  containment  penetration 
conductor  overcurrent  protective 
devices  from  the  Technical 
Specifications  (TS)  in  accordance  with 
the  guidance  contained  in  Generic 
Letter  91—08,  "Removal  of  Component 
Lists  from  Technical  Specifications." 
The  tables  will  be  relocated  to  Chapter 
16  of  the  Catawba  Final  Safety  Analysis 
Report  (Selected  Licen.see  Commitments 
Manual). 
Date  of  issuance:  March  21,  1994 
Effecth'e  date:  March  21,  1994 
Amendment  Nos.:  114  and  108 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  Ifi,  1994  (59  FR 
7688)  The  March  8,  1994,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  January  18, 
1994,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  21,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Yorlc  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  13,  1993,  as  supplemented 
January  28  and  April  26,  1993 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Spef;ific8tions  (TS)  2.2.1,  3/4.1.2.5,  3/ 
4.1.2.6,  3/4.3.3.12,  3/4.5.1,  3/4.5.4,  3/ 
4.9.2,  their  associated  Bases,  and  TS 
6.9.1.9  to  relocate  the  values  of  certain 
cycle-dependent  limits  from  the  TS  to 
the  Core  Operating  Limits  RepKJrt. 

Dafe  of  issuance:  March  25, 1994 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  115  and  109 


Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
46227).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  25, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
January  10, 1994,  as  supplemented 
March  21,  1994 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  (TS)  Table  2.2-1  and  TS 
4.2.5  to  allow  a  change  in  the  method 
for  measuring  reactor  coolant  system 
flowrate  from  the  calorimetric  heat 
balance  method  to  a  method  based  on  a 
one-time  calibration  of  the  reactor 
coolant  system  cold  leg  elbow 
differential  pressure  taps. 
Dote  of  issuance:  March  30,  1994 
Effective  date:  March  30,  1994 
Amendment  Nos.:  116  and  110 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  26,  1994  (59  FR  3743) 
The  March  21. 1994,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  January  10, 
1994,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1994. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  25,  1993,  as  supplemented 
December  3,  1993,  and  February  14, 
1994. 

Brief  description  of  amendments:  The 
amendments  reduce  the  required 
minimum  measured  reactor  coolant 
system  flow  from  385,000  gallons  per 
minute  (gpm)  to  382,000  gpm. 
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Date  of  issuance:  March  22. 1994 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  141  and  123 

Facility  Operating  License  S^os.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22,  1993  (58  FR 
67842)  The  December  3, 1993.  letter 
provided  information  in  response  to  a 
staffs  November  19,  1993.  request  for 
additional  information.  The  February 
14,  1994,  letter  requested  NRC  staff 
approval  that  the  flow-reduction  portion 
of  the  requested  technical  specification 
(TS)  change  be  separated  from  the 
approval  of  the  safety  limit  portion  of 
the  requested  TS  change.  The  resultant 
changes  from  the  above  der.cribed 
actions  reduced  the  scope  of  the  initial 
proposed  no  significant  hazards 
consideration  determi.natioii,  but, 
otherwise,  did  not  change  the  NRC 
sialTs  posit-'on  that  tlie  three  standards 
of  10  CFR  50.92(c)  are  satisfied. 

The  Commissioii"s  re!at--d  ev'<luation 
of  the  amendments  is  contained  in  a 
Safety  Evalu-ition  dited  March  22,  1994. 
No  significant  hazards  ccnsidoration 
comments  received:  No. 

Local  Public  Docuivf^at  Honm 
location:  Atkins  Ijbrary,  University  of 
North  Carolina.  Chario'tre  (UNCC 
Station),  North  Carolina  Z8223 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  application  for  amendmvnts: 
October  26,  1993 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specification  4. 6. 1.2. a.  Containment 
Leakage  Surveillance  Requirements,  to 
be  consistent  with  the  guidance  of 
NUREG-1432.  "Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants." 
Date  o//ssuancp.  March  30,  1994 
Effective  Date:  March  30,  1994 
Amendment  Nos.:  127  and  fifi 
Facility  Operating  License  \'os.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  22,  1993  (58  FR 
67845)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  30.  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 
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Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
May  21, 1993,  as  supplemented  January 
25,  1994, 

Brief  description  of  amendments: 
These  amendments  revise  the 
containment  design  pressure  from  59 
psig  to  55  psig. 
Lkite  of  issuance:  March  30,  1994 
Effective  date:  March  30,  1994 
Amendment  Nos.  160  and  154 
Facility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  7, 1993  (58  FR  36434)  The 
Commission's  related  evaluation  of  the 
amendments  ii,  contained  in  a  Safety 
Evaluation  dated  March  30,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

lES  Utilities  Inc..  Docket  \o.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
July  28,  1993 

Brihfdpscription  of  amendment:  The 
a:nend;nent  revised  the  Technical 
Specifications  by  changi.^g  the  reporting 
frequency  of  the  Radioactive  Material 
Relea.se  Report  and  ihe  10  CFR  5r).r.'J 
reporting  of  facility  changes,  tests,  and 
experim.-nts.  This  is  to  reflect  the  new 
requiren-ents  of  10  CFR  Fart  50.  The 
Offsite  Dcse  Assessment  Manual 
(ODAM)  will  remain  part  of  the 
Radioactive  Material  Release  Report  and 
be  siibmitted  on  an  annual  basis.  The 
request  for  reporting  of  the  .safety  and 
relief  valve  challenge  information  six 
months  after  each  refueling  ou»age  is 
denied. 

Date  of  issuance:  Marrh  22.  1994 

Effective  date:  Man.h  22,  1994 

Amendment  \'o.:  196 

Facility  Operating  License  \'o.  DFR- 
4n.  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  15,  1993  (58  FR 
48384)  The  &jmmissions  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  22,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
.location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE.,  Cedar  Rapids,  Iowa 
52401. 


Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
January  14,  1994 

Brief  description  of  amendment:  The 
amendment  corrects  an  editorial  error. 
Specifically,  the  amendment  changes 
the  reference  in  Limiting  Condition  for 
Operation  (LCO)  3.4.D  from  "3.3.A 
through  C"  to  "3.4.A,  3.4.B.  and  3.4.C." 

Date  of  issuance:  March  24,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  72 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revi.sed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Februan,-  16,  1994  (59  FR 
7693)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evahintion  dated 
Man-.h  24,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
Collei^e,  Thames  Valley  Qjmpus,  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company 
(.\NECO).  Docket  No.  5&-245,  MiHstone 
Nuclear  Power  Siation.  Unit  1.  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
November  22.  1993.  as  suppUmen!ed 
March  4,  1994. 

Brief  description  of  amendment:  The 
amendment  revis;>s  the  Technical 
Specifications  by  clarifying  the 
operability  requirements  relative  to  the 
design  function  of  the  scram  discharge 
volume — water  level  high  rod  block.  In 
addition,  NNECO  is  adding  a  statement 
which  defines  operability  and 
surveillance  requirements  for  the  rod 
block  functions  while  the  reactor  mode 
selector  switch  is  in  the  RLFUEL  or 
SHUTDOWN  positions. 

Date  of  issuance:  March  30,  1994 

Effective  date:  As  of  the  d.ite  of 
issuance  to  be  implemented  within  60 
days. 

Amendmt'nt  No.:  73 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revi.sed  the  Teclinical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  De<;ember  22.  1993  (58  FR 
67851).  The  March  4,  1994,  leiter 
provided  clarifying  information  that  did 
not  change  the  initial  propo«:ed  no 
significant  hazards  consideration 
determination.  The  Commission's 
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related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  30, 1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  24,  1993 

Brief  description  of  amendment:  The 
amendment  removes  the  listing  of 
"Enclosure  Building  Bypass  Leakage 
Paths"  from  the  Technical 
Specifications,  and  makes  a  number  of 
editorial  changes. 

Date  of  issuance:  March  24,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  89 

Facility  Operating  License  .Vo.  NPF- 
49.  Amendment  revised  the  Technical 
Spjecifications. 

Date  of  initial  notice  in  Federal 
Register:  November  10,  1993  (58  PR 
59752).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  24,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Dcte  of  amendment  request: 
December  19,  1990.  and  June  1.  1992,  as 
supplemented  by  letters  dated  Febrjan,* 
1, 1993,  and  February  25,  1994. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specification  ITS)  by  revising  the 
pressure-tpmperature  limits  in  TS  2.1.2 
and  would  make  the  limits  valid  for  20 
effe<live  full-power  years  of  operation. 
The  amendment  also  modifies  TS  2,1.1 
to  change  the  minimum  requirements 
for  starting  a  non-operating  reactor 
coolant  pump  and  modifies  TS  2.3(3)  to 
change  the  requirements  for  disabling 
high-pressure  safety  injection  pumps 
during  scheduled  heatup  and  cooldown 
operations.  Lastly,  the  amendment 
modifies  TS  2.1.6  to  change  the  power- 
operated  relief  valve  limiting  conditions 
of  operation  and  surveillance 


requirements.  The  amendment  request 
was  filed  in  response  to  Generic  Letter 
90-06. 

Date  of  issuance:  March  23,  1994 

Effective  date:  March  23, 1994 

Amendment  No.:  161 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  8,  1992  (57  FR  30255). 
The  additional  information  contained  in 
the  supplemental  letters  dated  February 
1, 1993  and  February  25,  1994,  was 
clarifying  in  nature  and,  thus,  within 
the  scope  of  the  initial  notice  and  did 
not  affect  the  staffs  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  23,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  VV.  Dale  Clark  Library',  215 
South  15th  Street,  Omal^a,  Nebraska 
68102 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
September  17,  1993 

Brief  description  of  amendment:  The 
amendment  made  changes  to  the 
Technical  Specification  (TS)  to  revise 
the  minimum  requirement  of  fuel  oil 
that  must  be  in  the  Emergency  Diesel 
Generator  (EDG)  fuel  oil  storage  tank  in 
TS  2.7(1). 

Date  of  issuance:  March  29, 1994 

Effective  date:  120-days  from  the  date 
of  issuance. 

Amendment  No.:  162 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  13,  1993  (58  FR 
52991).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  29,  1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  VV.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendment: 
February  17,  1994  (Reference  LAR  94- 
02) 

Brief  description  of  amendment:  The 
amendments  revise  the  combined 


Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  revise  TS  3/4.3.2,  "Engineered 
Safety  Features  Actuation  System 
Instrumentation,"  as  follows: 

(1)  Table  3.3-3,  functional  unit  6.C.2), 
channels  to  trip,  would  be  changed  from 
2/steam  generator  in  one  steam 
generator  to  2/steam  generator  in  any  2 
steam  generators,  due  to  an 
administrative  error. 

(2)  Table  3.3-4  would  be  changed  as 
follows: 

a.  Functional  Unit  4.e.,  Negative 
Steam  Pressure  Rate — High,  trip 
setpoinl  and  allowable  value,  would  be 
changed  from  -  100  psi/sec  and  -  105.4 
psi/sec  to  100  psi  and  105.4  psi, 
respectively. 

b.  A  note  would  be  added  stating  that 
the  time  constants  utilized  in  the  rate- 
lag  controller  for  Negative  Steam 
Pressure  Rate — High,  are  equal  to  50 
seconds. 

Date  of  issuance:  April  1, 1994 
Effective  date:  30  days  after  the  date 
of  issuance. 

Amendment  Nos.:  92  and  91 
Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  1, 1994  (59  FR  9789). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  1, 1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polj'technic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Phifadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company. 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Dcte  of  application  for  amendments: 
October  27. 1993 

Brief  description  of  amendments: 
These  amendments  delete  the 
requirement  for  the  1)  Plant  Manager  or 
Superintendent-Operations,  2)  Assistant 
Superintendent-Operations,  and  3) 
Superintendent-Technical  or  Engineer- 
Systems  to  hold  a  Senior  Reactor 
Operator  (SRO)  license,  and  add  the 
requirement  for  the  Senior  Manager- 
Operations  to  hold  an  SRO  license. 
Df7(e  of  issuance:  March  22, 1994 
Effective  date:  Morch  22, 1994 
Amendments  Nos.:  185  and  190 
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Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  8,  1993  (58  FR 
64613).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  22,  1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Do':umer.t  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  EducaUon 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
January  11,  1994 

Brief  description  of  amendment:  The 
amendment  provides  one-time  relief 
from  the  requirement  to  perform  Type  C 
tests  (local  leak  rate  tests)  at  intervals  of 
no  greater  than  2  years  for  the  shutdown 
cooling  isolation  valves  (lOMOV-17  and 
lOMOV-18).  This  one-time  only  delay, 
until  the  next  refueling  outage  currently 
scheduled  to  begin  in  November  1994, 
was  requested  for  the  performance  of 
these  leakage  tests.  The  request  was 
necessitated  by  the  extended  1991-1993 
refueling  outage  and  the  length  of  the 
current  operating  cycle. 

Date  of  issuance:  March  18,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Aw.endment  No.:  208 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2,  1994  (59  FR  4946) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  18,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  The  State  cf  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

DctP  of  application  for  amendment: 
May  18,  1993.  as  supplemented  March 
3, 1994 

Brief  description  cf  amendment:  The 
amendment  revised  the  Technical 
Specifications  (Appendix  A)  and  the 


Radiological  Environmental  Technical 
Specifications  (Apjjendix  B)  to 
incorporate  the  changes  listed  below: 

(1)  The  frequency  of  city  water 
connection  to  charging  pumps  and  boric 
acid  piping  testing  (specified  in 
Appendix  A  Table  4.1-3)  was  changed 
to  accommodate  operation  on  a  24- 
month  cycle. 

(2)  The  frequency  of  boric  add  tank 
level  instrument  c^ibration  (specified 
in  Appendix  A  Table  4.1-1)  was 
changed  to  accommodate  operation  on  a 
24-month  cycle. 

(3)  The  frequency  of  boric  acid 
makeup  flow  instrument  calibration 
(specified  in  Appendix  A  Table  4.1-1) 
was  changed  to  accommodate  operation 
on  a  24  month  c>'cle. 

(4)  The  frequency  of  primary  water 
storage  tank  level  instrument  calibration 
and  hmctional  testing  (specified  in 
Appendix  B  Table  3.1-1)  was  changed 
to  accommodate  operation  on  a  24- 
month  c  ycle. 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Inter\'als  to  Accommodate 
a  24-Month  Fuel  Cycle."  as  applicable. 

Date  of  issuance:  March  21,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  144 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  )une  23,  1993  (58  FR  34089) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  21,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  VVh;te  Plains.  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
December  20. 1993 

Brief  description  of  amendment:  The 
Technical  Specifications  (TSs) 
amendment  revised  Section  3.3.D.l.a, 
and  associated  Bases  in  Sections  3.3  and 
4.4.  to  allow  for  the  disconnection  of 
those  portions  of  the  weld  chaiinel 
pressurization  system  that  become 
inoperable  and  arc  not  practicably 
accessible  for  repair.  Additionallv,  the 
amendment  revised  TSs  3.3. B. 3. b  and 
3.3.E.3.b,  and  the  Bases  of  Section  3.3, 
to  correct  previous  administrative 
errors. 


rVrte  of  issuance:  March  31, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
exceeding  cold  shut  down  from  the 
current  outage. 

Amendment  No.:  145 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  19, 1994  (59  FR  2870) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  31,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  PubUc  Librarv, 
100  Marline  Avenue.  White  Plains,  New 
York  10610. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2.  Houston  County.  Alabama 

Date  of  amendments  request: 
November  24.  1993,  as  supplemented 
February  15,  1994. 

Brief  description  of  amendments:  The 
amendments  change  the  TS  to  modify 
the  requirements  of  TS  3.3.1  and  3.3.2. 
The  proposed  changes  relocate  Tables 
3.3-2  and  3.3-5.  which  provide  the 
response  time  limits  for  the  reactor  trip 
system  and  the  engineered  safety 
features  actuation  system  instruments, 
from  the  TS  to  the  updated  final  safety 
analysis  report. 
Date  o/ issuance.- March  21, 1994 
Effective  date:  March  21. 1994 
Amendment  Nos.:  105  and  98 
Facility  Operating  License  Nos.  NPF- 

2  and  NTF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  Januan,-  4.  1994  (59  FR  629) 
The  Februarj-  1.5,  1994.  submittal 
provided  clanf>-ing  information  that  did 
not  change  the  initial  determination  of 
no  significant  hazards  consideration  as 
published  in  the  Federal  Register.  The 
Commission's  rriated  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  21.  1994.  No 
significant  hazards  consideration 
comnifnts  received:  No 

Local  Public  Document  Room 
location.  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  .Alabama 
36302 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
December  7,  1993  (TS  93-16) 

Brief  description  of  amendments:  The 
amendments  incorporate  various 
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changes  to  the  Administrative  Controls 
section  of  the  technical  specifications 
and  the  Sequoyah  Operating  License. 
These  changes  include  overtime 
approval  authority,  titles  for  the  Plant 
Operations  Review  Committee, 
Radiological  Assessment  Review 
Committee  requirements.  Offsite  Dose 
Calculation  Manual  implementation. 
Quality  Assurance  Program  procedures, 
condenser  in-leakage  monitoring 
requirements,  and  changes  to  position 
titles  and  references. 
Date  of  issuance:  March  31,  1994 
Effective  date:  March  31,  1994 
Amendment  Nos.:  178  and  169 
Facility  Operating  License  Mas.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  2,  1994  (59  FR  4948) 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
Safety  Evaluation  dated  March  31,  1994. 
No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Tennessee  Valley  Authority,  Docket  No. 
50-328.  Sequoyah  Nuclear  Plant,  Unit 
2,  Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
February  8, 1994  TS  94-02 

Brief  description  of  amendment:  The 
amendment  modifies  Operating  License 
Condition  2.C.(17)  to  provide  a  limited 
extension  of  the  surveillance  test 
intervals  for  certain  specified 
instrumentation  on  Unit  2  to  coincide 
with  the  Cycle  6  refueling  outage  that  is 
scheduled  to  start  in  July  1994.  The 
surveillance  intervals  that  are  affected 
will  not  exceed  28  months  for  18-month 
surveillances  and  46  months  for  the  3- 
year  Containment  fire  hose  hydrostatic 
surveillance  test. 

Dote  of  issuance:  March  31,  1994 

Effective  date:  March  31,  1994 

Amendment  No.:  170 

Facility  Operating  License  Nos.  DPR- 
79:  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  FR  10015) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  31,  1994.  No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  $0-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
November  13,  1992,  as  supplemented  on 
luly  15  and  November  10,  1993. 

Brief  description  of  amendment:  The 
proposed  amendmenf  would  revise 
Appendix  A,  TS  3/4.3.1,  "Reactor 
Protection  System  (RPS) 
Instrumentation"  and  TS  3/4.3.2.3. 
"Anticipator^'  Reactor  Trip  System 
(ARTS)  Instrumentation"  to  increase 
RPS  and  ARTS  channel  functional  test 
surveillance  test  intervals  and  RPS 
allowed  out  of  service  times.  These 
requests  are  made  based  on  the  NRC 
approved  Babcock  &  Wilcox  Topical 
Report,  BAW-10167.  Also,  the  addition 
of  an  action  statement  to  permit 
continued  operation  for  48  hours  with 
two  RPS  channels  inoperable  and  to 
remove  channel  functional  test 
surveillance  requirements  for  source 
and  intermediate  range  neutron  flux 
instrumentation  is  requested.  Finally,  a 
revision  to  Table  4.3-1  to  decrease  the 
channel  calibration  surveillance  test 
interval  for  the  "High  Flux  Number  of 
Reactor  Coolant  Pumps  On"  trip  is 
proposed. 

Dote  of  issuance:  March  28, 1994 

Effective  date:  March  28,  1994 

Amendment  No.  185 

Fccility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

[kite  of  initial  notice  in  Federal 
Register  August  4,  1993  (58  FR  41516) 
The  July  15  and  November  10,  1993 
letters,  provided  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  28,  1994.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
August  4, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  plant  Technical 
Specifications  (TSs)  to  modify  the 
requirement  for  periodic  surveillance  of 
the  emergency  diesel  generators  (EDGs) 


to  permit  a  slow  start  in  place  of  the 
existing  requirement  to  perform  a 
monthly  fast  start.  A  fast  start  shall  be 
performed  every  6  months.  The 
am.endment  also  allows  engine 
prelubrication  and  warmup  when  an 
EDG  is  started  for  surveillance  testing. 

Date  of  issuance:  March  22, 1994 

Effective  date:  March  22, 1994 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  24,  1993  (58  FR 
62157)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  22, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
.Main  Street,  Brattleboro,  Vermont 
05301. 

Dated  at  Rockville,  Mar>'ldnd,  this  6th  day 
of  April. 

For  the  Nuclear  Regulatory  Qimmission. 
John  A.  Zwolinski. 

Acting  Director,  Division  of  n factor  Projects 
III/I\',  Office  of  Nuclear  Feactor  Hegulation 
[PR  Doc.  94-8780  Filed  4-12-94;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations,  Inc.;  Partial 
Withdrawal  of  Application  For 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee),  to 
partially  withdraw  its  November  16, 
1993,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-38  for  the  VVaterford 
Steam  Electric  Station,  Unit  3,  located 
in  St.  Charles  Parish,  Louisiana. 

The  amendment  revised  the  Technical 
Specifications  (TSs)  to  provide 
acceptable  conditions  for  operation 
when:  (1)  The  core  operating  limits 
supervisory  system  (COLSS)  is  in 
service  and  neither  control  element 
assembly  calculator  (CEAC)  is  operable 
and  (2)  the  COLSS  is  out  of  service  and 
either  or  both  CEACs  are  operable. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  January  5, 1994 
(59  FR  620).  However,  by  supplemental 
letter  dated  April  5,  1994,  the  licensee 
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partiallywithdrew  the  proposed  change 
pertaining  to  the  increase  of  the 
required  power  operating  limit 
reduction  from  13  percent  to  16  percent 
for  limiting  anticipated  operations 
occurrences  with  both  CEACs 
inoperable. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16,  1993. 
and  the  licensee's  letter  dated  April  5, 
1994.  which  partially  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington.  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront,  New' 
Orleans,  Louisiana  70122. 

Dated  at  Rockville,  Mar>ldnd,  this  6th  dcy 
of  April  1994. 

For  the  Nuclear  Rpgulatory  Commission. 

David  L.  Wigginfon. 

Senior  Project  Manager.  Project  Directorate 
lV-1.  Division  of  Reactor  Projects— III/IV. 
Office  of  Nuclear  Reactor  Regulation 
|FK  Doc.  94-8846  Filed  4-12-94.  8:45  am] 
BILUNO  CX)OE  7590-0:-M 


[lA  S4-004] 

Mr.  Douglas  D.  Preston;  Order 
Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Effective 
Immediately) 

I 

Mr.  Douglas  D.  Preston  was  employed 
by  the  Berry  Construction  Company  at 
the  Iowa  Electric  Light  and  Power 
Company's  (lELPC  or  Licensee)  Duane 
A.'nold  Energy  Center  whe.-^  he  was 
granted  unescorted  access.  lELPC  holds 
Facility  License  DPR-49.  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  part 
50  on  February  22,  1974.  The  license 
authorizes  lELPC  to  operate  the  Duane 
Arnold  Energy  Center  located  near 
Cedar  Rapids.  Iowa,  in  accordance  with 
the  conditions  specified  therein. 

II 

Mr.  Preston  first  applied  for 
emplo>TT!ent  with  Berry  Construction 
Company  and  was  subsequently  granted 
unescorted  access  to  the  Duane  Arnold 
Energy  Center  on  or  about  June  19, 
1990.  based  in  part  on  the 
representations  he  made  on  his  access 
authorization  applications.  One  of  the 
representations  was  that  he  had  not 
been  arrested  and  convicted  for  any 
criminal  offense  other  than  minor  traffic 
violations.  The  Licen.see  submitted 
fingerprint  cards  to  the  Federal  Bureau 


of  Investigations  (FBI)  and  subsequently 
was  informed  that  Mr.  Preston  had  a 
record  of  arrests,  convictions,  and 
imprisonments  prior  to  1978.  However, 
while  waiting  for  the  results  of  the  FBI 
fingerprint  check,  Mr.  Preston's 
employment  at  the  Ehiane  Arnold 
Energy  Center  was  terminated  for  a  lack 
of  work.  Mr.  Preston's  deliberate  false 
statements  on  his  access  authorization 
apphcation  on  or  about  June  19, 1990 
were  essentially  the  same  as  his  1993 
false  statements  (addressed  below),  but 
are  not  being  cited  in  this  Order  as  a 
violation  because  they  were  made  before 
the  effective  date  of  10  CFR  50.5. 

On  June  21.  1993.  Mr.  Preston  again 
applied  for  a  position  at  the  Duane 
Arnold  Energy  Center  and  was  hired  on 
June  21.  1993  by  the  Berry  Construction 
Company  as  a  laborer  with 
responsibilities  involving  NRC-licensed 
activities.  On  June  23.  1993.  Mr.  Preston 
filled  out  an  access  authorization 
application  and  again  denied  having  a 
criminal  histon,-.  The  Licensee  granted 
Mr.  Preston  temporary  unescorted 
access  to  the  plant  on  or  about  July  15. 
1993.  On  or  about  August  13.  1993.  the 
Licensee  received  the  results  of  a  second 
FBI  fingerprint  check  which  again 
detailed  Mr.  Preston's  criminal  historv'. 
Mr.  Preston,  when  questioned  by  an 
lELPC  investigator  on  August  13.  at  first 
denied  having  a  criminal  histor>'  and 
then  admitted  that  he  had  lied  about  his 
criminal  history-  to  gain  employment  in 
1990  and  again  in  1993.  He  further 
stated  that  he  would  he  again  to  gain 
employment  in  the  future.  The  Licen.see 
than  revoked  Mr.  Preston's  unescorted 
access  based  on  the  doliberatelv  false 
information  regarding  his  criminal 
histor)'  on  his  access  authorization 
application. 

Ill 

Based  on  the  above  Mr.  Preston 
engaged  in  deliberate  misconduct  on  or 
about  June  23.  1P93.  by  deliberately 
falsely  stating  on  the  access 
autho.rization  application  that  he  had  no 
criminal  history  for  crimes  other  than 
minor  traffic  offenses.  The 
Commission's  regulations  in  10  CFR 
50.5,  in  part,  prohibit  cny  employee  of 
a  contractor  of  a  licensee  from  literately 
submitting  to  the  licensee  information 
that  the  employee  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  Mr. 
Preston's  actions  constitute  a  violation 
of  10  CFR  50.5(a).  Information 
concerning  criminal  history  is  material 
to  the  determination  the  licensee  must 
make  to  meet  10  CFR  73.56(b)(2). 


IV 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contractors,  and  the 
licensee  and  contractor  employees  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  that  is  complete  and 
accurate  in  all  material  respects.  Mr. 
Preston's  actions  in  deliberately 
providing  false  information  to  the 
Licensee  constitute  deliberate  violations 
of  Commission  regulations  and  his 
statement  to  the  Licensee  that  he  would 
do  it  again  have  raised  serious  doubt  as 
to  whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements  and  to 
provide  complete  and  accurate 
information  to  the  NRC  in  the  ftjture. 

Consequently.  1  Jack  the  requisite 
reasonable  assurance  that  nuclear  safety 
activities  within  NRC  jurisdiction  can 
be  conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public  would  be 
protected  if  Mr.  Preston  were  permitted 
to  be  engaged  in  the  performance  of 
licensed  activities.  Therefore,  the  public 
health,  safety  and  intere.st  require  that 
Mr.  Preston  be  prohibited  from  being 
involved  in  the  performance  of  activities 
licensed  by  the  NRC  for  a  five  year 
period.  In  addition,  Mr.  Preston  is 
required  to  notify'  the  NRC.  for  an 
additional  five  year  period,  of  his 
acceptance  of  employment  in  NRC- 
licensed  activities  so  that  appropriate 
inspections  can  l^e  performed. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  the 
deliberate  misconduct  described  above 
IS  such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 


Accordinglv.  pursuant  to  sections 
103.  161b.  161i,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  50.5.  it  is  hvrchv 
ordered,  effectivt:  iinnifdiately.  that: 

A.  Mr.  Douglas  D.  Preston  is 
prohibited  from  engaging  in  activities 
licensed  by  the  NRC  for  five  years  from 
the  date  of  this  Order.  For  the  purposes 
of  this  Order,  licen.sed  ac'ix  ;!itrs  include 
the  activities  licensed  oi  n-ajlated  by: 
(1)  NRC;  (2)  an  .Agreemen!  ^>:ale.  limited 
to  the  Licer.see's  conduct  of  a;.tivities 
within  NRC  jurisdictir.n  pursi^ant  to  10 
CFR  150.20;  and  (.-^l  ,in  .Aun.rnic;.!  St'ite 
where  the  licensee  is  invcived  in  the 
distribution  of  products  that  are  subje- 1 
to  NRC  jurisdiction. 

B.  After  the  fi\e  year  prohibition  has 
expired  as  descrilx-d  in  paragraph  A 
above.  Mr.  Preston  shrill  provide  notit  e 
to  the  Director.  Office  of  Enforcement. 
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U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  for  acceptance 
of  any  employment  in  licensed  activity 
for  an  additional  five  year  period. 

The  Regional  Administrator,  Region 
in,  may,  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  Mr.  Preston  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202,  Mr, 
Preston  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  an.swer  to  this  Order,  and 
may  request  a  hearing  within  30  davs  of 
the  date  of  this  Order.  The  ansv>'t?r  may 
consent  to  this  Order.  Unless  the  answer 
consf  nts  to  Lhis  Order,  the  answer  sha!!, 
in  writing  and  under  oath  cr 
affirmation,  spe-cifically  admit  or  denv 
each  aliepatian  or  charge  made  ir.  this 
Order  ar,d  shall  set  forth  the  matters  of 
fj;1  and  law  on  which  Mr.  Preston  cr 
other  perbon  advers'^iv  af*'e<:ted  reUes 
and  the  reasons  as  to  why  the  Order 
j'houid  net  hiive  been  issued.  Any 
answer  or  rKjnest  for  a  hearing  shall  iie 
submitted  to  Lhe  Secretan,-.  U.S.  Nud^-nr 
Rrpuiatorv'  CcmT.ission,  ATITJ:  Chief. 
Djiketing  and  Service  Section, 
\V..shington.  DC  20555  Copies  also 
shall  he  sent  to  the  Director.  Office  of 
Et.forcement.  U.S.  Nucle.ar  Regu!rn!or>' 
Commission,  Washington,  DC  20-"'o,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Admini.s'.rator. 
Region  III,  U.S.  Nuclear  Regulatorv 
Commission.  8G1  Warrenville  Road. 
Lisle,  Illinois  60532-4351 .  and  to  Mr 
Preston,  if  the  answer  or  hearing  rc-r;>:-st 
is  by  a  penKin  other  than  Mr.  Prt-stor. 
If  a  person  other  than  Mr.  Preston 
requests  a  hearing,  that  person  shal!  set 
forth  with  particularity  the  manner  in 
whifJi  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(g). 

If  a  hearing  is  requested  by  Mr. 
Preston  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  hi-id, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202!cH2)li).  Mr. 
Preston,  or  any  person  adversely 
affected  by  this  Order,  may  in  addition 
to  demanding  a  hearing,  at  the  time  that 
answer  is  fded  or  sooner,  move  the 
presiding  ofGcer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  n.ere 
suspicion,  unfounded  allegations,  or 
error. 


In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Datt>d  dt  Rockviiie,  Marvland  this  5th  ii.iv 
of  April  1994. 

For  the  Nucit'.ar  Regulatory  Commission. 
lames  Lieberman, 
Director.  Cfficf  ofEnfonf'WPnl. 
|FR  L>oc  94-8847  Fii>'d  4-12-94,  8:45  ainl 
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POSTAL  RATE  COMMISSION 
[Order  No.  1009:  Docket  Ho.  A94-S] 

Benedict,  MN  56A3S  On/ing  E.  Morrill, 
Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Proceclural  Scheiiule  Under  39  U.S.C. 
404{bK5) 

Issunii  Ap;,l  7.  19'J4 

Dncket  S..inbiT:  An4-8. 

N(i:Tse  ofAfftrtf'd  Post  CyfUf: 
Bt-Pf.dsLt.  Min.icsota  5W36. 

Snmelsi  of  Petitioneris):  Irving  E. 
MorrH. 

Type  of  DftfTivinctipn:  Consolidation. 

Date  ofFHir.g  of  Appeal  Papt^rs:  April 
5,  19.M. 

Cat9i:cries  of  I^sucf.  Avparenth' 
BaiM'd:  1.  Effect  on  posic!  st.'-vices  (39 
U.S.C.404fh)f2i(C)). 

2  Effect  on  t.he  (.on.munitv  (39  U.S.C. 
4fM{bK2)(.".;;. 

After  the  Postal  Gervire  files  the 
ndministrative  record  6i\<l  the 
Cominiision  reviews  it.  the  Commission 
may  find  thut  tlsere  are  more  leeal  issues 
than  thoss  set  fortii  abo\'e.  Or.  thc- 
Com^Tiission  mtiy  find  that  the  Postal 
Service's  deterniinatio.'i  disposes  of  one 
or  mote  of  those  i.ssu(;s. 

The  Postal  Reorganization  Act 
reqhi,-Es  that  the  Commission  issue  its 
dt,'(  isicn  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 
404fbK5)).  in  the  interest  of  e.xpedition, 
in  the  light  of  the  120-day  deci.'iicn 
schedule,  the  Commission  reser.'es  the 
riv;ht  to  request  the  Post3l  Sen. ire  to 
submit  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Commission  reser\'es  the  right  to  ask 
petitioner*;  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 


incorporate  by  reference  any 
memoranda  it  previously  filed  ia  this 
docket. 

The  Commission  orders:  (a)  The 
Postal  Service  shall  file  the  record  in 
this  appeal  by  April  20, 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Com.mission  shall  publish  this  Notice 
and  Order  and  Prof;edural  ScJiedule  in 
the  Federal  Register. 

By  thfl  Cnnimission. 
Charles  L.  Qapp, 

,S>rrefary'. 

Appendix 

April  5.  1904.  Filing  of  Appeal  letter 

April  7,  1994.  Corniriission  Notice  and  Ordf-r 

of  Filing  of  Appfiiil 
Wny  Z.  1994,  Lnst  day  of  fiiipi;  of  petitions 

t'j  inten-ene  (see  39  CFR  3001 ,11 1(h)) 
May  II).  1994.  Heiilianer's  Participant 

.S;.i!cmfnt  or  Initial  Brief  (a^c  :<'J  (TR 

3001.1  i5  (ill  ami  (hi) 
Mtiy  31.  1994.  i'ostdl  ,Serv;-e"s  .Answering 

Bi  i'>f  IsiM;  39  CFK  3001 .1 1  ^(c)) 
I'uje  IS,  1<M)4,  IVtitioiiPr  s  Reply  Brief  should 

Ft'tifioncr  (J-O'ish  to  file  one  (sie  .39  Q'R 

3oni.n5(>ii) 

j.ino  22,  1994.  Df;rt<!li:ie  for  ir.o'ions  by  any 
party  rpqupsli.nij  oral  a.'r.umnnt.  Tho 
Q)mmiss:on  vvil!  schedule  oral  argument 
"or.iy  whrn  it  is  a  net  nss-iry  addition  to  thti 
v/iiitnn  filings  (see  CFR  3001.116) 

August  3,  1994,  Expira'ion  of  the 

Commission  s  120-(i.i\  det.isioiiiil  schedule 
(s.>e39rS.C.  404(bMSli 

jFR  Doc.  94-8'799  Filed  4-12-94.  8:45  ami 

BILLING  CODE  TTIO-^yt-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33867;  Fiie  No.  SR-BSE- 
94-02) 

Self- Regulatory  Organizations;  Notice 
of  Rlip>g  amJ  lmrr>ediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc,  Relating 
to  its  Fee  Schedules 

April  6.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Sef.unties  Exchange  Act  of  1934 
(•'Act").  15  U.S.C.  78sib)(l),  notice  is 
hereby  given  that  on  February  22,  1994, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  and  amended  such  proposed 
rule  change  on  MarcJi  8,  1094,'  as 


I  The  ampndmeni  remove.s  a  provision  which 
pruvided  for  a  S.50  charge  to  specialists  on  non- 
inlorn.,lized  ordprs  executed  by  the  specialist  in 
■itocks  .subject  to  competition  uni^r  the  proposed 
C;omi)et;r.g  S;)eciai;st  Initiative.  Sne  letter  from  fohn 
I.  h  itzgprald.  Executive  Vice  President,  Boston 
Stock  t:x(  .han^e,  to  Howard  Kramer.  A.ssociale 
Cirm-tor.  Division  of  Market  Regulation, 
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described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  Exchange  seeks  to 
amend  its  fee  schedules  pertaining  to 
listing,  specialist  trade  processing,  and 
transaction  fees. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
sp!f-regulafor>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  propo.sed  rule  change 
and  discussed  any  comm.ents  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  a! 
the  places  specified  in  Item  IV  below. 
The  self-regulator\'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizotinn's 
Statemi-nt  of  the  Purpose  nf.  and 
Statutory  Basis  for,  the  Proposed  Hu!f 
Change 

1.  Purpose 

The  purpose  of  tho  proposed  rule 
filing  is  to  amend  several  of  the 
Exchange's  fee  schedules  in  order  to 
capitalize  on  tiio  competitive  niches  that 
the  E.xchange  currently  enjovs  and  to 
improve  the  Exchange's  competitive 
position.  The  proposal  would  (1) 
establish  a  S2.'50.00  non-refimdable 
listing  application  fee,  which  upon 
acceptance  by  the  Exchange  for  listing 
would  be  applied  toward  the  S75O.00 
listing  fee;  (2)  provide  a  SI. 50  per  trade 
credit  on  all  non-intemalized  marxet 
orders  ranging  in  size  from  100  up  to 
2,500  shares;  (3)  reduce  the  specialist 
post  clearing  and  cashiering  fee  from 
$1375.00  to  $500.00  per  specialist  book 
per  month;  (4)  eliminate  charges  on  pre- 
opening  trades  and  trades  in  CTA 
securities  ranked  above  1000;  and  (5) 
establish  a  .security  routing  fee  of 
$500.00  per  month  per  BEACON  User 
ID  with  stocks  being  routed  to  that  ID. 
For  purpose  of  the  market  order  credit, 
"non-intemalized"  shall  m.ean  all  orders 


Commission,  dated  March  28.  1994.  The  HSt's 
proposed  Competing  Specialist  Initiative  is 
currently  still  under  consideration  and  is  the 
subject  of  a  pending  rule  filing  (File  .No.  SR-BSE- 
93-12)  and  is  currently  under  (  onsideration.  .See 
Securities  Exchange  Release  .No.  32549  lji:ne  29. 
1993).  S8  FR  36229  (July  6.  1993). 


directed  to  the  Exchange  in  stocks  in 
which  the  routing  firm  has  no  affiliation 
with  or  financial  interest  in  the 
specialist  operation  registered  in  those 
stocks.  In  addition,  specialists  will  be 
cha.-ged  a  new  fee  of  $.50  per  trade  for 
certain  market  orders.  The  specific  new 
language  is  as  follows:  (deleted 
language);  new  language 
USTISGFEES 

Listing  Application  Fee:  $250.00  per  original 
listing  application.  Fee  is  non-refundable,  but 
wiV/  be  applied  toward  the  $7,500  original 
listing  f-^  upon  acceptancs  for  listing. 
TRANSACTION  FEES 
Value  Charges 
Market  Ordt'r  Credit '     $1.50  per  trade  cred- 

Inon-inif'rnaHzed  it. 

orders  from  100  up 

to  $2,500  shofsl. 

*Cj-pdit    is    limited    to    total    transaction 
costs. 

FLOOR  OI'ER-ATION  p-EES 

Specialist  Post  Clear-      $500.00  |S1375.00l 
ing  and  Qishiermg.         per  specialist  book 
per  month 
Specialist  Trade 
Processing 
Pre-Opening  \o  Charge 

Trndes. 
Trades  in  CTA  Se-      \'o  Charge 
curities  Pnnked 
Above  1000. 
.Mjrket  Orders"  ...     $.50  per  trade 
Round  U)i,'tWd  S.75  per  U-nde  side 

Lot  Trades. 
Trading  Account         S5.00  per  trade  side 
T.'sdes. 
Security  Routing  Fie      S50P00  per  month 
per  HEACOS  Vser 
ID  with  routed 
stocks 
*'Charji»-     por     non-internalized     market 
order    from    100    up    to    2500    s.hares.    This 
charge  is  not  applicable  to  any  stock  subject 
to  competition  under  the  Coni'prting  Special- 
ist Initiative. 

2.  Statutory-  Basis 

The  statutory  basis  for  this  proposal  is 
section  6(bK4)  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  en  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  E.xchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  e.stablishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 


has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  uTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Secretaries  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Wa.shington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
•should  refer  to  File  No.  SR-BSE-94-02 
and  should  be  submitted  by  May  4, 
1994. 

For  the  Commissicn,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary 

[FR  Doc  94-8307  Fil<'d  4-12-94:  8  45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

April  7,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
1 2(f)(  1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

JDN  Realty  Corp 


I 
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Common  Stock.  S.01  Par  V^e  (File  No.  7- 
12236) 
Ford  Motor  Company 
Common  Stock,  SlDO  Par  Value  (File  \o. 
7-12237) 
Hteatthsource,  Inc. 
Common  Stock,  S.  10  Par  Value  (File  No.  7- 
1223«) 
Banco  Prances  Del  Rio  de  Plata  SA 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-122393 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28. 1994, 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Setjetary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N\V..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Comnii5?sion  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  t  ( 
Market  Regulation,  pursuant  to  delegate 
authority. 
lonathan  G.  Katx, 
Spcretary. 
|FR  Doc.  94-6804  Filed  4-12-94;  845  ami 
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Self-Regulatory  Organizations; 
Appiicatk>Rs  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  inc. 

April  7.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  vi-ith  the 
Sec:urities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  secTurities: 

America  West  Airlines 
Common  Stock,  S  01  Par  Valap  (File  No  7- 
12265) 
Crupo  Emt)ofp!iador  dp  Mexico  S..\.  ric  C.V. 
(GU^I  Depositary  Shrs.)  (each  rep  2  Ord. 
Participation  Certificates).  No  Par  Vdlue 
(File  No  7-122ft6) 
Security  Capital  Industries  Trust 
(Shrs'  of  Beneficial  Itrter  ).  S.Ol  Par  Vdlue 
(File  No.  7-12267) 
|DN  Realty  Oirporation 
C>)mmon  .Stixk.  S.Ol  VdT  Value  (File  No.  7- 
12268) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  C-ommission.  by  the  Division  of 
•Mdrket  Regulation,  pursi.rinl  to  delegated 
authority. 
lonalhan  G.  Katz. 
Secret  a  rv. 

IFR  tkx;.  94-8803  Fil.'d  4-12-94;  8.45  ami 
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Setf-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  fiotice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
lnc._ 

April  7,  1994. 

The  above  named  national  securities 
exciiange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursua.nt  to  section 
12(f)(1)(B)  of  th<-  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities; 

ALibama  Puwor  C>5. 
6  40%  C)a.ss  A  Pfd.  Cjr.    SI  00  Par  Value 
(File  No  7-12240) 
Ainliama  Pcrwer  Q). 
A4  Rte.  Class  A  Pfd  (1993  Ser  )  Cm.. 
Jl  00  Par  Value  (File  No.  7-12241) 
Bd>  Apartment  Communities.  Inc. 
Common  StO(,k,  S.Ol  Par  Value  (File  No.  7- 
12242) 
Bt-A^  Stpims  Finance  LLC 
8%  Exch.  Pfd.  Inc.  Cm.  Sh.  .Ser  A  (EPICS) 
(File  No.  7-12243) 
Beazcr  Homes  I'S.A.  Inc. 
Qifnmon  S,trxk.  S  01  Par  Value  (File  No.  7- 
12244) 
British  Telecommunications  PLC 
2nri  Install.T.'-nt  American  Depositary 
$hrtrns  (rep.  10  Interim  Od.  Shares)  (File 
Ko.  7-12243) 
Chiquita  Brand-';  Internritiou.d,  Inc. 
Non-Vol.  Cm.  Pfd   Ser.  A  (File  No.  7- 
12246) 
Delaware  Group  C;lobal  Dividend  &  Income 
Fund.  Inc. 


Conmion  Stock,  $.01  Par  Value  fFile  No.  7- 
12247) 
Emerging  Tigers  Fund,  Inc. 
Common  Stock.  S.  10  Par  Valiie  (Fiie  Na  7- 
12248) 
Global  Privatization  Fund.  Inc. 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
12249} 
Harveys  Casino  Resorts 
(kimmon  Stock.  $.01  Par  Value  (File  No.  7- 
12250) 
India  Fund,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12251) 
Infercapital  Insured  California  Municipal 
Securities 
Common  Shares  of  Beneficial  Interest.  S.Ol 
Par  Value  (File  No.  7-12252) 
Intercspital  Insured  Municipal  Securities 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-12253) 
lardine  Fleming  India  Fund,  Inc. 
fiimmon  Stock,  S  001  Par  Value  (File  No 
7-12254) 
KtrvCorp 
Depositary  Shares  (rep.  ^M  sh.  10%  Cm. 
Pfd.  Clas-s  A  $5  00  Par  Value  (File  No.  7- 
12255) 
Vtarlin  Marietta  Materials.  Inc. 
Common  Stock.  S  01  Par  Value  (File  No.  7- 
122.S6) 
Morgan  Stanley  India  Investment  Fund.  Inc. 
Common  -Sttx.k.  S  01  Par  Value  (File  No.  7 
12257) 
Ni'.tions  Gcn-emraent  Income  Terra  Trust 
2004.  Inc. 
C^immnn  Stock,  S  001  Par  Value  (File  No 
7-12258) 
Ni'w  .South  Africa  Fund.  Inc. 
(x)mmon  Stock,  SOOl  P,sr  Value  (File  No. 
7-12259) 
Southern  Africa  Fund.  Inc. 
Oimmon  Stock.  S.Ol  PcU-  Value  [File  No.  7- 
12260) 
Telefonica  de  Argentina  SA. 

American  Depositary  Shares  (rep.  10  Class 
B  Ord.  Sh  ,  P  Sl.Oti  Par  Value)  (File  No. 
7-12261) 
Tmselers,  Inc. 

5.50%  Cv.  Pfd.  Ser.  B.  Sl.OO  Par  Value  (File 
No.  7-12262) 
Wc~;iem  Gas  Resources 
S2.625  Csn.  Cv.  Pfd..  S  10  Par  Value  (File 
No.  7-12263) 
Wostcm  National  Corp. 
(>>mraon  Stock.  S.OOl  Par  Value  (File  No. 
7-12264) 
Worldv«de  DfiJlarVest  Fund.  Ina 
Common  Stcxrk.  $10  Par  V.ilue  (File  No.  7- 
12265) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaciion  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  ^av.,  Washington.  DC 
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20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  availahle  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Cnmmiisinn.  by  the  Division  of 
Warltpt  Regul.ili(.ii.  purMu.!it  to  drUur  t-H 
authority. 

lonalhan  G.  Katz, 

Svcrt  inry: 

jFR  Doc.  9-J  ■GHOb  File.l  4-  \2  ?M;  H..45  am| 

BILLING  COCE  90lO-4«-M 


[Release  No.  34-33868;  File  No.  SR-MSRB- 
94-2] 

Self-Regulatory  Organization; 
Municipal  Securities  Rulemaking 
Board 

April  7,  1994 

In  the  mattnr  of  Self-regulatory 
orgrifiizations:  order  approving  pnjpost'd  rult; 
change  by  the  Municipal  Securities 
Rulemaking  Board  relating  to  politiLal 
contributions  and  prohibitions  on  miinicipa! 
securities  business  and  notice  of  filing  and 
order  approving  on  an  accelerated  basis 
amendment  No.  1  relating  to  the  effective 
date  and  contritnition  date  of  the  prr)posed 
rule. 

On  January  12.  1994.  the  Municipal 
Securities  Rulemaking  Board  CMSRB") 
submitted  to  the  Securities  and 
Exchange  Commission  (•Commission") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-94-02)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934.1  and  Rule  19b-4  thereunder. 
The  MSRB  filed  the  proposal  to  adopt 
rules  relating  to  political  contributions 
and  prohibitions  on  municipal 
securities  business.  The  Commission 
published  notice  to  the  proposal  in  the 
Federal  Register  on  January  21.  1994.2 
On  February  4,  1994,  the  Commission 
e.xtended  the  comment  period  for  the 
proposal  by  30  days,  to  March  11, 
1994.3  On  March  29.  1994.  the  MSRB 
filed  an  Amendment  to  the  proposal 
relating  to  the  proposal's  effetnive  date 
and  contribution  date.* 


M5U.S.C  78s(b;(t). 

•  Scriirii;es  ExchaPRe  Ad  Ri'!e.i.w  No  s^^HZ 
Dar.uary  14,  1994).  59  FR  3369. 

"Spcuritie?  ExcKangp  Art  R!>|.mv  No   33Sa) 
(Kebniary  4.  1994(.  59  FR  R320. 

•  As  originally  submlttBd,  the  proposal's 
prfihibitions  on  municipal  securitip*  business 
w^llld  arise  from  contributions  nvade  on  or  after 
April  1.  1994.  The  MSRB  filed  an  amendment  to 
i.h.mge  the  April  1,  1994  date  lo  a  dale  10  davs  after 
piitiljcdtion  in  the  Federal  Ref^stor  of  the 
c:ommission  order  approving  the  proposal.  1  he 
MSRB  also  amended  the  proposal  to  change  the 
rfferlive  date  of  the  proposal's  di-sclosure  and 


The  Commission  received  69 
comment  letters  on  the  proposed  rule 
change.  Twenty-four  commentators 
favor  the  proposal  and  33  oppose  the 
proposal.  Several  commentators  raise 
con<  ems  without  expressly  favoring  or 
opposing  the  proposal.  Several 
commentators  that  favor  the  proposal 
make  recommendations  to  better  enable 
municipal  securities  dealers  to  comply 
witii  the  proposal.  The  Commission  has 
determined,  for  the  rea.sons  discussed 
below,  to  approve  the  proposed  rule 
( hangc. 

I.  Executive  Summary 

The  MSRB's  proposed  rule  ciiange 
relating  to  political  contributions  and 
prohibitions  on  municipal  securities 
business  is  intended  to  address 
practices  known  as  '"pay  to  play."  These 
practices  typically  involve  payments  in 
the  form  of  political  contributions  to 
help  finance  election  campaigns  of  state 
or  local  officials  or  similar  arrangements 
with  these  officials.  Widespread  reports 
rr^garding  the  existence  of  such  practices 
has  fueled  industry  and  regulatory 
concerns.  These  practices  directly  affect 
municipal  securities  markets  by 
increasing  costs  borne  by  issuers, 
dealers  and  ultimately  investors,  by 
creating  artificial  barriers  to 
competition,  and  by  undermining 
underwriter  and  market  integrity.  In 
1993.  state  and  local  governments 
awarded  negotiated  underwriting 
contracts  for  the  sale  of  more  than  $250 
billion  of  municipal  bonds, 
approximately  80%  of  all  munidpal 
set;urities  undervkxitings.  to  facilitate  the 
construction  of  schools,  highways, 
hospitals,  public  housing,  bridges,  water 
and  sewer  systems,  and  other 
infrastructure  projects  needed  to  serve 
public  needs  and  spur  local  and 
regional  economic  growth. ^  As  of 
December  31.  1993.  private  investors, 
including  households  and  mutual  and 
money  market  funds,  held  more  than 
S850  billion  in  municipal  securities, 
representing  approximately  70%  of 
outstanding  municipal  securities  « 
While  it  is  difficuh  to  quantify  the  cost 
of  fraudulent,  unethi(,al.  and  ^ 
manipulative  dealer  selet;tion  practices, 
at  a  minimum,  these  practices 
substontiaily  undermine  the  intpgrify  of 
the  municipal  securities  market. 


rpt.or'.! Keeping  requirements  to  a  date  10  d.-iy»  aiipr 
publication  of  the  approval  order  in  the  Federal 
Ref^er.  File  ^to.  SE-MSRll-94-2 .  Amendrrtent  No 
1  I.March  29,  1994). 

^.See  Public  Socurilip.i  Asmx  iafion.  Review  of 
Studies  of  ComfHtUlne  and  Negolialed Fmancmn  "^ 
Municipal  and  Coqioratf  Securities  (Starch  19941 

"  Bcurd  of  Governors  of  1  he  Federal  Reserve 
System.  Fhw  of  Funds  Accounts.  Fk>ws  artd 
Outstandings.  Fourth  Quarter  1993  (MarxJi  9.  1994) 
("Flow  of  Funds  Accounts'!. 


Congress  recognized  the  importance  of 
integrity  in  munidpal  securities 
financing  when  it  directed  the  formation 
of  the  MSRB,  as  part  of  the  Securities 
Acts  Amendments  of  1975,  and 
authorized  the  MSRB  to  regulate  the 
conduct  of  municipal  securities  dealers 
to,  among  other  things,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  free  and  open  trade,  and 
protect  investors  and  the  public  interest. 

As  the  self-regulatory  organization 
("SRO")  charged  with  primary  oversight 
of  municipal  securities  dealers' 
activities,  the  MSRB  has  proposed  a 
series  of  measures  designed  to  prevent 
'■pay  to  play"  practices  in  the  awarding 
of  municipal  securities  business.  These 
measures  include  a  prohibition  against 
municipal  securities  dealers,  conducting 
certain  types  of  municipal  securities 
business  with  an  issuer  if  the  dealer  or 
affiUated  persons,  subject  to  exceptions, 
made  political  contributions  to  officials' 
of  the  issuer  who  could  influence  the 
awarding  of  that  business.  The  m»)asures 
also  include  separate  provisions 
requiring  municipal  securities  dealers  to 
maintain  records  and  to  disclose 
'Aggregate  information  to  facilitate 
compliance  and  examinations  with  the 
goal  of  promoting  investor  confidence  in 
the  integrity  of  the  municipal  securities 
market.  As  discussed  below,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Act  and  will 
advance  the  goals  of  the  Act. 

II.  Background 

The  market  for  municipal  securities  is 
characterized  by  great  diversity  and 
high  volume  and  comprises  an 
estimated  50.000  issuers  including  state 
governments,  cities,  towns,  counties, 
and  special  subdivisions,  such  as 
special  purpose  districts  and  public 
authorities.'  There  are  approximately 
1.3  million  municipal  securities  issues 
outstanding.  r>;presenting  over  $1.2 
trillion  in  .securities."  In  1993,  17.000 
new  issues  took  place  with  a  record 
value  of  $335  billion.'' As  discuss»^d 


'Securilie^.md  Exchange  Corrjiiissinn   r).^lslon 
<if  Market  Rpxiiiaiion,  Staff  Rcyiort  en  thf  \iu:,u  r,.M 
SecunUcf  Markft.  (September  1093)  ["KU.nu  ■.■,*it 
Sn  untm  Prporl")  at  1 . 
"Sc-e  Flotf  of  Funds  Accounts,  supra  note  6 
"This  record  fin^incing  was  heavily  influenced  'oy 
refundings.  Neverthelaw,  the  level  of  long  term  new 
money  financing,  r»pre»enling  49%  of  the  nnancins 
for  the  year,  mflected  continued  market  growth  In 
1993.  there  were  $142  billion  of  new  tnon«>y  long 
term  fmancings.  compared  10  $81  billion  in  VM». 
a  75%  increase.  "A  decade  of  Municipal  Finance." 
The  Bond  Bayer  Uan.  6,  1994)  at  24  See  also 
.Securitie*  Act  Release  Na  7049.  Securities 
Exch.>ngH  Act  Rt-iease  No.  33741  (March  9,  1994k 
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below,  negotiated  underwritings  have 
become  the  predominate  method  of 
underwriter  selection.  The  MSRB's 
proposal  is  designed  to  address  abuses 
involving  political  contributions 
inherent  in  using  negotiated 
underwriting  as  a  method  of 
underwriter  selection. 

A.  Increasing  Use  of  Negotiated 
Underwritings 

The  types  of  securities  generally 
issued  by  municipalities  include  general 
obligation  bonds  (secured  by  the  full 
faith  and  credit  and  general  taxing 
power  of  the  issuer),  revenue  bonds 
(secured  by  the  revenues  of  a  particular 
project),  and  conduit  bonds  (securities 
issued  to  finance  a  project  that  is  to  be 
used  in  the  trade  or  business  of  a  third 
party,  typically  a  private  corporation  or 
non-profit  entity).  At  one  time  general 
obligation  bonds  were  most  prevalent. 
Today,  however,  most  offerings  consist 
of  revenue  bonds.  During  the  past  few 
years,  the  municipal  bond  market  also 
has  experienced  a  proliferation  of 
complex  derivative  products. ^o 

Although  competitive  bidding 
traditionally  has  been  used  for  public 
financing,*  1  in  recent  years  negotiated 
underwritings  have  become  much  more 
common.12  in  1993,  negotiated 


underwritings  accounted  for 
approximately  80%  of  all  long-term 
municipal  bond  offerings. 

Competitive  bidding  offers  the  public 
some  protection  against  the  exertion  of 
inappropriate  influence  on  public 
officials  by  municipal  underwriters. 
When  bidding  is  done  competitively 
and  publicly,  there  is  less  possibility  of 
collusion  and  political  patronage. 
Because  the  competitive  process  offers 
all  potential  bidders  equal  opportunity 
to  be  awarded  the  deal,  bidders  must 
compete  with  one  another  based  on  the 
pricing  of  the  issue  and  the  willingness 
to  accept  market  risk.' 3 

In  contrast  to  competitive 
underwritings,  negotiated  imderwritings 
present  greater  risk  of  abuse  in  the 
underwriter  selection  process.'*  Issuers 
may  become  involved  not  only  in 
selecting  the  lead  underwriter,  but  also 
in  controlling  other  provisions  of  the 
distribution.  Selection  may  be  based  on 
nonmeritorious  considerations,  creating 
a  genuine  risk  that  underwriters  will  be 
selected  on  the  basis  of  political 
influence  rather  than  the  quality  of  the 
underwriter's  services  in  distributing 
the  securities.15 


59  FR  12748.  and  Securities  Exchange  Act  Release 
No.  33742.  (March  9.  1994),  59  FR  12759. 

'"Among  these  are  principal  and  interest  strips. 
pooled  municipal  investment  vehicles,  detachable 
call  options,  and  new  variable  rate  securities. 

"At  the  lime  the  Exchange  Act  was  enacted, 
competitive  bidding,  in  one  form  or  another,  was 
the  most  accepted  method  of  financing  used  by 
municipalities  and  other  public  entities.  L.  Loss  & 
|.  Seligman.  Securities  Regulation  343  (1989).  In 
competitive  offerings,  the  issuer  decides  who  will 
underwrite  Its  bonds  based  almost  entirely  on  price 
in  response  to  the  issuer's  "notice  of  sale."  Firms 
wishing  to  bid  on  an  Issue  will  include  other  Tirms 
in  their  syndicates  based  on  their  marketing  or 
capital  needs  and  the  requirements  of  the  issuer,  if 
any.  Some  Issuers  will  require  the  underwriting 
syndicate  to  Include  one  or  more  firms  with 
significant  minority  participation  or  specific 
regional  capacity.  This  requirement  usually  is 
stated  in  the  notice  of  sale.  See  MSRB,  Glossary  of 
Municipal  Terms.  (1985),  derinition  of  "competitive 
bid"  or  "competitive  bidding." 

'^There  can  be  an  element  of  competition  present 
in  negotiated  deals.  In  a  negotiated  offering,  the 
issuer  typically  distributes  a  request  for  proposals 
("RFP")  to  provide  underwriting  services  for  either 
•  single  issue,  or  more  frequently,  for  a  set  period 
of  years.  Underwriters  that  are  interested  then 
submit  (heir  responses  and  the  issuer  will  select 
one  or  more  of  the  respondents  to  provide 
underwriting  service*.  Issuers  commonly  select  the 
entire  management  group  in  a  negotiated  offering, 
and  often  select  most  members  of  the  selling  group 
as  well.  Often  an  Issuer  will  use  the  RFP  process 
to  "prequalify"  a  pool  of  underwriters  as  eligible  to 
provide  services  and  then  select  specific 
underwriters  on  a  transaction  by  transaction  basis. 
Consequently,  the  RFP  process  may  not  purge  the 
selection  process  of  undue  influence. 
Notwithstandii^  the  use  of  an  RFP.  issuers  may 
eward  the  municipal  securities  business  according 
10  existing  non^merit  based  relationships  with  an 
underwriter. 


B.  "Pay  to  Play" 

Recent  reports  regarding  "pay  to 
play"  have  raised  concerns  about  the 
practices  municipal  securities  dealers 
employ  to  obtain  municipal  securities 
business.  There  have  been  numerous 
reported  instances  where  registered 
municipal  securities  dealers,  their 
employees,  and  related  parties, 
allegedly  have  made  payments,  political 
contributions,  or  entered  into  business 
ventures  with  political  figures 
apparently  to  obtain  the  imderwriting 
business  of  municipal  securities  issuers. 
Specific  abuses  have  been  alleged  in 
several  state  and  local  governments 
including  Alabama, i^  California,'' 
Colorado, »8  the  District  of  Columbia,'* 
Florida,2o  Illinois,*'  Kentucky ,22  ' 
Massachusetts,23  Michigan,**  New 


In  a  large  syndicate,  one  or  more  firms  will  serve 
as  senior  syndicate  managers  or  co-managers:  a 
second  tier  of  firms  will  be  designated  as  managers: 
the  remaining  syndicate  members  are  the  selling 
group.  The  i.ssuer  will  also  designate  which  of  the 
managers  will  actually  "run  the  books"  and  manage 
the  syndicate.  The  senior  managers  and  managers 
bear  a  risk  of  loss:  members  of  the  selling  group  do 
not  bear  tfcis  risk.  Some  issuers  may  select  all  the 
firms  and  delineate  the  position  of  each;  others 
choose  set-eral  firms  as  the  management  group,  and 
give  the  senior  syndicate  managers  discretion  to 
choose  members  of  the  selling  group  (or  name  a  few 
selling  group  members,  and  allow  the  senior 
managers  to  choose  the  remainder);  still  others  will 
choose  a  senior  manager  and  no  others  and  the 
manager  may  or  may  not  form  a  selling  group. 

"  The  Government  Finance  Officers  Association 
("CFOA")  cites  three  advantages  to  competitive 
sales:  assurance  that  the  bonds  are  sold  at  the 
lowest  cost  in  the  prevailing  market;  lower  gross 
underwriting  spreads  than  negotiated  sales, 
historically:  and  promotion  of  the  appearance  of  an 
open,  fair  process.  "Taxpayers  have  greater 
assurance  that  the  bonds  have  been  awarded  at  the 
lowest  passible  cost,  and  not  for  the  benefit  of 
underwriting  firms  engaged  in  political  activities  to 
support  dected  officials."  An  Elected  Official's 
Guide  to  Debt  Issuance,  Kurish  and  Tigue,  GFOA, 
Chicago,  IL  (1993)  {"Elected  Official's  Guide"). 

■'Negotiated  sales  do  present  advantages.  GFOA 
notes  thtve:  ability  to  delegate  tasks  such  as 
document  preparation,  sizing  and  structuring  to  the 
underwriter:  pre-sale  period  in  which  structure  may 
be  tailored  to  investor  demand;  and  flexibility  to 
respond  Ic  market  conditions.  Elected  Official's 
Guide.  S«e  also  Public  Securities  Association, 
Review  Of  Studies  of  Competitive  and  Negotiated 
Financing  of  Municipal  and  Corporate  Securities. 
(March  1994). 

1'  Regardless  of  whether  an  issue  is  competitive 
or  negotiated,  most  issuers  also  employ  financial 
advisers  to  assist  in  a  bond  offering.  While  some 
financial  advisers  are  chosen  on  an  issue  by  issue 
basis,  others  are  retained  to  assist  the  issuer  over 
a  period  pf  time.  Financial  advisers  also  are  paid 


by  the  issuer,  and  their  fees  may  be  considered  an 
expense  of  the  offering. 

"•"Crying  Cronyism.  Lawmaker  Seeks  Alabama 
Ban  on  Negotiated  Deals."  The  Bond  Buyer. 
(February  7,  1994).  at  1. 

"  "Curbs  Sought  on  Bond  Firm  Contributions." 
The  Washington  Post.  (January  14, 1994)  at  B2. 

'»  "The  Politics  of  Money."  U.S.  News  and  World 
Bpport.  (September  20. 1993).  at  67. 

•""Lazard  Pushed  D.C.  to  Arrange  Swaps  With 
Merrill  Lynch.  D.C.  Official  Says."  The  Bond  Buyer. 
(January  19, 1994),  at  1;  "Lazard  Partner  Says  Firm 
Unaware  of  Ferber's  Bid  to  Share  D.C  Fees,"  The 
Bond  Buyvr.  (January  20. 1994).  at  1;  "Cracking  the 
'Club'  That  Controls  the  Muni  Bond  Market."  The 
Washington  Post.  (November  21.  1993).  at  Hi. 

20  "The  Bond  Merchants:  Wall  Street  Makes 
Millions  on  Municipal  Bonds  But  Guess  Who 
Pays?"  Common  Cause  Magazine,  (October  1993). 

-'  "Chicago  Confirms  Being  Subpoenaed  by  the 
Grand  Jury  in  Ferber  Inquiry."  The  Bond  Buyer. 
(January  13,  1994),  at  1:  "Illinois  Measure  Would 
Restrict  Campaign  Giving  by  Bond  Dealers,"  The 
Bond  Buyer.  (February  4. 1994),  at  1;  "Push  to  Curb 
Donations  Not  So  Simple,"  The  Chicago  Tribune, 
(November  17. 1993).  at  1. 

22  "At  Trial,  Kentucky's  Bill  Collins  Gets  Final 
Say  as  Prosecutors  Hammer  Away  at  the  Gift 
Piano. "  The  Bond  Buyer.  (October  11. 1993).  at  1: 
"Kentucky  Official  Says  He  Served  as  Middleman 
to  Solicit  Funds."  77ie  Bond  Buyer,  September  7, 
1993).  at  1.  Bill  Collins  is  the  husband  of  the  former 
governor  of  Kentucky.  Martha  Layne  Collins.  On 
October  14,  1993.  following  a  jury  trial  in  the 
United  Slates  District  Court  for  the  Eastern  District 
of  Kentucky,  he  was  convicted  of  extortion  and 
conspiracy. 

2>  "Treasurer's  Office  in  Massachusetts  Confuins 
Existence  of  Investigations."  The  Bond  Buyer, 
(February  7. 1994).  at  1:  "Massachusetts  Bars 
Men-ill  From  Top  Bond-Sale  Role."  The  Wall  Street 
loumal.  (February  7, 1994).  at  Cl9:  "Latest 
Accusations  Leveled  Against  Ferber  Provide  New 
Details  on  1990  MIFA  Deal."  The  Bond  Buyer, 
(December  21. 1993).  at  1:  "FEDs  Subpoena  MIFA 
For  Second  Time:  Bond  Documents  Since  1982 
Sought."  The  Bottd  Buyer.  Qanuary  27. 1994); 
"Papers  Show  New  Links  Between  Ferber,  Firm." 
The  Boston  Globe.  (December  17. 1993).  at  1. 

2«  "Curfae  Sought  on  Bond  Firm  Contributions." 
The  Washington  Post.  Qanuaiy  14. 1994).  at  B2. 
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Jersey .25  New  York.za  Ohio,^^ 
Oklahoma.ze  and  Wisconsin. 2b  The 
widespread  nature  of  the  complaints 
concerning  abuses  has  received 
considerable  attention  from  Congress, 
the  Commission,  the  MSRB,  the 
securities  industry,  the  media,  and  the 
public,  reflecting  concerns  regarding  the 
integrity,  fairness,  and  sound  operation 
of  the  municipal  securities  market. 

C.  Regulation  of  Municipal  Securities 
IJndenvritings 

It  appears  that  "pay  to  play"  practices 
are  considered  by  many  municipal 
securities  dealers  to  be  an  ordinary  cost 
associated  with  obtaining  municipal 
underwriting  business.so  The 
vvidespread  perception  of  such  practices 
calls  into  question  the  integrity  of  the 
municipal  securities  market  and  the 
business  practices  some  municipal 
underwriters  utilize  in  order  to  obtain 
underwriting  contracts.  Several  reports 
have  suggested  that  the  greatest  cost  of 
improper  contributions  is  the  cost  to 
investors,  taxpayers,  and  the  public  at 
large. 3» 


"■•Uzard  Freren.  Merrill  Lynch  Foe  Splitting 
Liven.s  Debate."  The  Bond  Buyer.  (June  25.  19931. 
rft  1:  -New  Jerapy  Turnpika.  Merrill  Lynch  at  Center 
of  U.S.  Attorney  Probe."  The  Bond  Buyvr.  (April  29. 
1 993).  at  1 :  "N.  |.  Governor  Bans  Ncgorialed 
1  in.iernTiling  at  State  Level."  The  Bond  Buvfr. 
(May  5.  1993).  at  l.  •Turnpike  Officials  Said  Larard 
Called  the  Shots."  The  Bond  Buver.  (May  26.  1993). 
at  1;  "Ferber  Investigators  Said  to  Pick  Up  Pace; 
Lazard  Freres  Subpoenaed.  Others  Wait,"  The  Bond 
Buyer.  lHovember  23,  1993).  at  t. 

■« "Holtznian  t)ial»  Direct  for  Dollars.  Asking 
Hankers  to  Help  Pay  Off  Debt."  The  Bond  Buyer 
(May  12,  1993).  at  1;  "Wall  Street  Executives' 
Appear  on  Us«  of  Fund-Raiser  foi  N.Y. 
Comptroller,"  TTie  Bond  Suver  (October  29.  1993). 
dt  1;  "Get  Off  McCairs  Committee."  The  Bond 
Buyer  (November  1.  19931  at  42;  "NYCs  S<ein 
I  'rges  Mayor.  Comptroller  to  Copy  New  lersey.  Ban 
Negotiated  Debt."  The  Bond  Buver.  (May  12.  1993), 
■ii  1:  "NYC.  Report  Slams  Hotlcman  For 
NeglijjencB  in  Fleet  Affair."  The  Bond  Buyer. 
(September  16.  1993).  at  1;  "The  Trouble  With 
fionsultanta.  The  Market  May  be  Getting  Serious 
About  Campaign  Contributions.  But  There's  More 
Ways  to  Peddle  Inftuence,"  The  Bond  Buver. 
(November  16.  1993).  at  1;  "Holtzman  Savo  Loan 
Didn't  Swrfv  Choice  of  Fleet  to  Handle  New  York 
City  Debt."  The  Bond  Buyer.  (.April  26.  1993).  at  1. 

""Armacon's  Ohio  Work  a  Smith  Barney  Favor 
After  1991  Lease  Issue  Soured  in  New  )ersey."  77ie 
Bond  Buyer.  (May  17.  1993).  at  1. 

•:'•  "Curbs  Sought  on  Bond  Firm  Contributions." 
The  Washington  Post.  (January  14.  1994).  at  32; 
"SEC  Investigates  Oklahoma  issues  for  F\>ssible  Law 
Violations."  The  Bond  Buyer,  (November  23.  1993J. 
at  1;  "SEC  Inspects  Pike  fliond  Refinancing,"  The 
Daily  OkJahoman.  (November  19.  1993).  at  1;  "SEC 
Asks  Agencies  In  Oklahoma  for  Data  About  Bond 
Issues."  The  Wall  Street  Journal.  (November  24 
1993).  at  AS. 

""Curbs  Sought  on  Bond  Finn  Contribution*," 
The  Washington  Post.  (January  14.  1994).  at  B2 

M-Illegal  Payments  Mar  the  Muni  Mariel. "  The 
Wall  Street  foumal.  'May  5,  1993).  at  Cl. 

"  "Bond  Buyers'  Cain.  Taxpayers'  Loss  ."New 
York  Times.  (September  5.  1993).  at  11;  "The 
Trouble  With  Munis.  The  Market  is  Sound.  But 


As  a  resuh  of  reports  alleging 
improper  payments  regarding  the  New 
Jersey  Turnpike  refunding,  in  May  1993. 
Congress  requested  the  Commission,  the 
MSRB,  and  the  National  Association  of 
Securities  Dealers  ("NASD")  to  review 
tlie  adequacy  of  regulation  and  oversight 
of  the  municipal  securities  market. " 

This  culminated  in  the  Division's 
Municipal  Securities  Report  ^^  and 
Congressional  hearings  on  the 
municipal  securities  market  held  on 
September  9.  1993.  The  Municipal 
Securities  Report  recommended  that 
"pay  to  play"  contributions  be 
addressed  promptly.^*  The  Staff  stated 
that  an  MSRB  proposal  to  require 
disclosure  of  political  contributions  and 
limiting  campaign  contributions  for  the 
purpose  of  obtaining  underwriting 
business  represented  a  positive  first  step 
to  address  the  misuse  of  political 
contributions.  S5 

The  MSRB's  efforts  to  examine  the 
role  of  political  contributions  in  the 
underwriting  process  pre-date  recent 
public  interest  in  the  issue.  In  August 
1991.  the  MSRB  published  a  notice 
expressing  concern  that  the  process  of 
selecting  an  underwriting  team  should 
not  be  influenced  by  political 
contributions,  and  encouraged 
underwriters,  and  state  and  local 
governments  to  maintain  the  integrity  of 
the  underwriter  selection  process. »  In 
May  1993,  the  MSRB  issued  a  press 
release  noting  continued  concern  by  the 
MSRB.  industry  members,  and  others 
regarding  political  contributions. s' 

In  August  1993.  the  MSRB  published 
for  comment  draft  rule  G-37  ("August 


Abuses  Hurl  Both  Investors  and  Taxpayers." 
Bumness  Week.  (September  6.  1993).  at  44. 

'•Letter  from  The  Honorable  )ohn  D.  Dingell, 
Chairman.  Committee  on  Energy  and  Commerce. 
United  States  House  of  RepresentativBs.  and  The 
Honorable  Edward  ).  Markey.  Chairman. 
Subcommittee  on  Energy  and  Commerce.  United 
States  House  of  Representatives,  to  Mary  L. 
.Schapiro.  Acting  Chairman.  Commission. 
Christopher  A.  Taylor.  Executive  Director.  MSRH. 
and  loseph  R.  Hardiman.  President  and  Chief 
Executive  officer.  NASD  (May  24.  1993). 

' '  Stipra  note  7. 

"  Th^  Commission 't  Chairm<in  Anhur  Levin 
testified  that.  "Iwlhile  the  Commission  lemains 
confident  of  the  strength  and  effectiveness  of  the 
municipal  securities  market,  we  also  share  the 
Subcommittee's  concern  that  investor  confidence  in 
its  Integrity  may  have  be*n  impaired  as  a  resuh  of 
recent  serious  allegations  of  abusive  practioes.' 
Testimony  of  Arthur  Levitt.  Chairman.  Commission. 
Concerning  the  SUte  of  the  Municipal  .Securities 
Market.  Before  the  Subcommittee  on 
Telecommunications  and  Finance.  Committee  on 
Energy  and  Commerce.  United  Stales  flouse  of 
RepreientativM  (September  9.  1993). 

•'  Municipal  Securitiet  Heport.  supra  note  7.  at 
?3. 

•"See  MSRB  Reports.  VoL  U.  No.  X  (September 
1991)atu. 

»  See  MSRB  Report*.  VoL  13.  No.  3.  (June  1993) 
at  IS. 


1993  draft  rule").38  Although  the 
majority  of  commentators  supported  the 
MSRB  proposal,  none  gave  unqualified 
support.  After  considering  the 
commentators'  concerns  and 
suggestions  at  its  November  and 
December  1993  meetings,  the  MSRB 
proposed  the  instant  rule  change. 

Some  state  officials  and  politicians 
have  advocated  or  introdurad 
legislation  aimed  at  abuses  resulting 
from  political  contributions  and  have 
made  attempts  to  reform  the  municipal 
securities  underwriter  selection 
process.^*  Voluntary  indu-stry  efforts 
also  are  underway  to  rtnluce  the 
presence  of  inappropriate  political 
influence  peddling.  On  October  18. 
1993,  .seventeen  municipal  securities 
dealers  agreed  to  adopt  a  "Statement  of 
Initiative."  providing  the  political 
contributions  made,  in  any  manner,  for 
the  purpose  of  influencing  the  awarding 
of  municipal  finance  business  should  be 
prohibited.  To  date,  over  50  firms  have 
agreed  to  adhere  to  the  Statement  of 
Initiative.  ♦<> 


'"The  draft  proposal  vrould  have  (1)  prohibilwd 
brokers,  dealem  and  municipal  securities  dealers 
and  their  associated  persons  from  nuking  politkal 
contributions  directly  or  indirectly,  to  officials  of 
issuers  for  the  purpose  of  obtaining  or  retaining 
municipal  securities  business,  and  (2)  requimd 
dealers  and  their  associated  persons  to  discioM.  far 
a  four  year  period,  all  political  contributions  to 
officials  of  such  issuers  with  «vho(n  they  hav»  done 
business. 

"•E.g  .  HOU.SB  No  1824.  The  Commonwealth  of 
Massachusetts  (a  recently  Introduced  bill  to 
prohibit  political  contributions  by  Invaatment 
hankers  and  hood  oouhmJ);  The  Conwionw«wlfh  of 
Massachusetts  Joint  Statement  on  Oebl  Polic-y 
(issued  to  "Irjeaffirm  and  extend  the  statutory 
presumption  that  all  Cotnmonwwalth  Debt  *  '•   • 
shall  be  issued  on  a  competitive,  sealed^btd  (lotveo 
true  interest  cost)  basU.  and  establish  standard*  for 
rebutting  that  presumption  •   •   *i  le|stabli»h  a 
basic  framework  for  the  establishment  of 
procurement  processes  for  the  selection  of 
underwriters,  finatx:ial  advisors  and  anomevs 
•   •   *:  land)  jfjurther  the  practice  of  requiring 
disclosure  by  underwriters,  financial  advisors  and 
attorneys  which  fosters  the  elimination  of  conflicu 
of  interest  amot»g  those  which  serve  the 
Commonwisalth  •   •   •  in  •   •    •  Issuances  of 
debt  ").  The  Common%»ealth  of  Maasachusetts 
Treasury  Depar.ment  (Oclober  27.  1993). 

See  also  "Crying  Cronyism.  Lawmaker  Seeks 
Alabama  Ban  on  Negotiated  Deals,"  The  Bond 
Buyer.  (February  7, 1994),  at  1;  "Curbs  Sought  on 
Bond  Finn  Contribution*. "  The  Washington  Post. 
Oaiiuary  14.  1994).  al  B2.  "Shapiro  of  Maine  Seeks 
MSRB  Ban  on  Politital  Contributions  from  Bond 
Firms."  TV  Bond  Buyer.  (May  14.  1993).  at  1;  N  J 
Governor  Ban*  Negotiated  Underwriting  at  Slate 
Level."  The  Bond  Buyer.  (May  5.  1993).  at  1; 
•Following  SEC  Texas  Authority  Seek*  Disclosur* 
on  Political  Gifts."  the  Bond  Buyvr.  Oune  i3.  1993), 
at  1:  •Massachusetts  Bars  Merrill  From  Top  Bond- 
Sale  Role,"  The  Wall  Street  foumal.  (February  7, 
1994).  at  Cl*  "Municipal  Bon^  Group  Urges  End 
To  B«ing  Solicited.-  The  Wall  Street  foumal. 
(Octobers.  1993).  at  Cl. 

•«> Soine  state  and  local  officials  have  stated  (heir 
intention  to  txiycott  those  finns  that  volunurily 
stop  political  rontributlons.  The  Florida 
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While  the  Ck>ininission  views  the 
voluntary  efforts  of  those  firms  adhering 
to  the  Statement  of  Initiative  as 
laudable,  these  actions  represent  only  a 
first  step.  The  MSRB's  proposed  rule 
change  marks  a  second  step:  industry- 
wide reform  intended  to  respond  to  the 
detrimental  effects  of  conflicts  of 
interest. 

IIL  Description 

The  proposed  rule  change  would 
establish  industry-wide  restrictions  and 
requirements  aimed  at  preventing 
fraudulent  and  manipulative  practices, 
promoting  just  and  equitable  principles 
of  trade,  removing  impediments  to  free 
and  open  trade,  and  protecting  investors 
and  the  public  interest.  The  MSRB's 
proposal  is  intended  to  address  the  real 
es  well  as  perceiN-ed  abuses  resulting 
from  "pay  to  play"  practices  in  the 
municipal  securities  market.  The 
proposal  is  a  comprehensive  scheme 
composed  of  several  separated 
requirements  affecting  municipal 
securities  dealers,  including  limitations 
on  business  activities  triggered  by 
political  contributions,  limitations  on 
solicitation  and  coordination  of  political 
contributions,  and  dealer  recordkeeping 
and  disclosure. 

A  Rule  G-37—-Pay  to  Play" 
Restrictions 

1.  Business  Disqualification  Provision 

Proposed  rule  G-37  will  prohibit 
brokers,  dealers  and  municipal 
securities  dealers  ("dealers")  from 
engaging  in  municipal  securities 
business  with  an  issuer  within  two 
years  after  proscribed  contributions 
made  by  (1)  the  dealer,  (2)  any 
tnunicipal  finance  professional 
associated  with  the  dealer,  or  (3)  any 
political  action  committee  ("PAC") 
controlled  by  the  dealer  or  any  such 
associated  municipal  finance 
professional,  to  an  official  of  the  issuer 
who  can,  directly  or  indirectly, 
influence  the  awarding  of  municipal 
securities  business.  "Municipal 
securities  business"  includes  certain 
dealer  activities  such  as  the  purchase  of 
a  primary  offering  of  municipal 
securities  from  the  issuer  on  other  than 
a  competitive  bid  basis  (/.e.  acting  as  a 
managing  underwriter  or  as  a  syndicate 
member  in  negotiated  underwri tings), 
and  acting  as  a  financial  advisor, 
consultant,  placement  agent,  or 


negotiated  remarketing  agent.**  The 
proposal  defines  an  "official  of  an 
issuer"  as  any  incumbent,  candidate  or 
successful  candidate  for  elective  office 
of  the  issuer,  which  office  is  directly  or 
indirectly  responsible  for.  or  can 
infiuence  the  outcome  of.  the  hiring  of 
a  dealer  for  municipal  securities 
business.  This  includes  any  issuer 
official,  incumbent  or  candidate  (or 
successful  candidate)  who  has  influence 
over  the  awarding  of  municipal 
securities  business.  "Contributions" 
include  any  gift,  subscription,  loan, 
advance,  or  deposit  of  money  or 
anyihing  of  value  made:  (1)  For  the 
purpose  of  infiuencing  any  election  of 
any  official  of  a  municipal  securities 
issuer  for  federal,  state.^z  or  local  office; 
(2)  for  payment  or  reduction  of  debt 
incumpd  in  connection  with  any 
election;  or  (3)  for  transition  or 
inaugural  expenses  incurred  by  the 
successful  candidate  for  state  or  local 
office. 

Thus,  contributions  to  certain  state- 
wide executive  or  legislative  officials 
will  affect  the  eligibility  of  the  firm  to 
engage  in  municipal  securities 
business. «^  The  proposal  applies  to 
contributions  made  on  or  after  April  25. 
1994. «■' 

The  proposal's  disqualification 
provision  also  would  be  triggered  by 
contributions  from  employees  of 
dealers,  defined  as  "municipal  finance 
professionals,  "  are  primarily  engaged  in 
municipal  securities  business.  The 
proposal  exempts  contributions  made 
by  municipal  finance  professionals  of 
$250  or  less  per  election  to  each  official 
for  whom  the  individual  is  entitled  to 
vote.  The  proposal  defines  the  term 
"municipal  finance  professional"  to 
mean: 

(1)  Any  associated  person  primarily 
engaged  in  municipal  securities 
representative  activities,  as  defined  in 
rule  G-SlaHi):^ 


A^<»}ciation  of  Counties.  For  example,  called  for  its 
members  to  boycott  seventeen  securities  firms  that 
have  voluntarily  banned  political  contributions 
citing  these  firms'  endorsement  of  "public policy 
damaging  rules."  See  "Politicians  are  Mobilizing  to 
Uerail  Ban  on  Muni  Underwriters'  Campaign  Gifts." 
77ir  Wall  Street  loumal.  (December  27. 1993).  at 
C16 


•'  The  proposed  rule  does  not  apply  to 
tompptitive  bids,  i  e..  offerings  in  which  the 
securititi.s  are  awarded  to  the  underwriting 
syndicate  prpsenting  the  best  bid  accordi.ng  to 
stipiiialpd  cri:pria  set  forth  in  the  notice  of  sale  Sf* 
Glussaiy-  of  Municipal  Terms,  supra  note  11. 
Obviously,  there  is  potential  for  abuse  in 
deifrrr.ining  the  criteria  by  which  eligibility  is 
determined.  If  such  abuse  occurs,  we  would  expect 
the  MSRB  to  respond  appropriately. 

<-The  term  "state"  is  defined  in  section  3(a)(16) 
of  the  Act  to  mean  any  slate  of  the  United  States, 
the  Dislrici  of  Columbia.  Puerto  Rico,  the  Virgin 
Islands,  or  any  other  possession  of  the  United 
Stales. 

' '  Kof  exiunple.  governors  will  he  included  under 
the  proposal's  definition  of  official  of  an  issuer. 

"Kill-  No.  SR-MSRB-94-2.  Amendment  No.  1 
(Ma.xh  29.  19941  See  supra  note  4. 

♦'  Rule  G-3(aKi)  defines  the  term  "municipal 
s«'curiti(>s  representative"  as  a  person  associated 
with  a  dealer,  other  than  a  person  whose  functions 
are  soielv  clerical  or  ministerial,  whose  activities 


(2)  Any  associated  person  who  solicits 
municipal  securities  business; 

(3)  Any  direct  supervisor  of  such 
persons  up  through  and  including,  in 
the  case  of  a  dealer  other  than  a  bank 
dealer,  the  chief  executive  officer  or 
similarly  situated  official  and,  in  the 
case  of  a  bank  dealer,  the  officer  or 
officers  designated  by  the  board  of 
directors  of  the  bank  as  responsible  for 
the  day-to-day  conduct  of  the  bank's 
municipal  securities  dealer  activities,  as 
required  pursuant  to  rule  G-l(a);^r 

(4)  Any  member  of  the  dealer 
executive  or  management  committee  or 
similarly  situated  officials,  if  any  (or,  in 
the  case  of  a  bank  dealer,  similarly 
situated  officials  in  the  separately 
identifiable  department  or  division  of 
the  bank,  as  defined  in  rule  G-l).46 

Family  members  are  not  specifically 
included  within  the  definition  of 
municipal  finance  professional.  The 
proposal,  however,  prohibits  a  dealer 
and  any  municipal  finance  professional 
from  doing  any  act  indirectly  which 
would  result  in  a  violation  of  the 
proposed  rule  if  done  directly  by  the 
dealer  or  municipal  finance 
professional.  This  is  intended  to  prevent 
dealers  from  funnelling  funds  or 
payments  through  other  persons  or 
entities  to  circumvent  the  proposal's 
requirements.  For  example,  a  dealer 
would  violate  the  proposal  if  it  does 
business  with  an  issuer  after 
contributions  were  made  to  an  issuer 
official  from  or  by  associated  persons, 
family  members  of  associated  persons, 
consultants,  lobbyists,  attorneys,  other 
dealer  affiliates,  their  employees  or 
PACs,  or  other  persons  or  entities  as  a 
means  to  circumvent  the  rule.  A  dealer 
also  would  violate  the  rule  by  doing 
business  with  an  issuer  after  providing 
money  to  any  person  or  entity  when  the 
dealer  knows  ^at  the  money  will  be 
given  to  an  official  of  an  issuer  who 
could  not  receive  the  contribution 
directly  from  the  dealer  without 
triggering  the  rule's  prohibition  on 
business. 


include  one  or  more  of  the  following:  (A) 
Underwriting,  trading  or  sales  of  municipal 
securities:  (B)  financial  advisory  or  consultant 
services  for  issuers  in  connection  with  the  issuance 
of  municipal  securities:  (C)  research  or  investment 
advice  with  respect  to  municipal  securities:  or  (D) 
any  other  activities  which  involve  communication, 
directly  or  indirectly,  with  public  investors  in 
municipal  securities:  provided,  however,  that  the 
activities  enumerated  in  subparagraphs  (C)  and  (D) 
are  limited  to  such  activities  as  they  relate  to  the 
activities  enumerated  in  subparagraphs  (A)  and  (B). 
<t'The  proposal's  prohibition  on  business  would 
result  if  a  municipal  finance  professional  associated 
with  the  dealer  made  the  contribution  before 
b<>cuming  associated  with  the  dealer,  (the  two  year 
ban  on  business  applies  to  both  the  current  and 
prior  employer  of  the  municipal  finance 
professional). 
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The  proposal  will  not  restrict  personal 
volunteer  work  by  municipal  finance 
professionals  in  political  campaigns 
other  than  soliciting  or  coordinating 
contributions.  However,  if  resources  of 
the  dealer  are  used  or  expenses  are 
incurred  by  the  municipal  finance 
professional  in  personal  volunteer  work, 
the  value  of  the  resources  or  expenses 
must  be  included  in  determining 
whether  the  dealer  is  restricted  from 
future  negotiated  underwritings 
involving  that  issuer  or  whether  the 
municipal  finance  professional 
exceeded  the  $250  limitation. 

2.  Solicitation  Restriction 

The  proposal  also  will  prohibit 
dealers  from  soliciting  contributions  on 
behalf  of  officials  of  issuers  with  which 
the  dealer  is  engaging  or  seeking  to 
engage  in  municipal  securities 
business. -"^  This  will  prevent  dealers 
from  engaging  in  municipal  securities 
busine,ss  with  issuers  if  they  engage  in 
any  kind  of  fund-raising  activities  for 
officials  of  the  issuers  that  may 
influence  the  underwriter  selection 
process.  This  prohibition  on  solicitation 
and  coordination  also  applies  to 
municipal  finance  professionals.  The 
proposal  prohibits  municipal  finance 
professionals  from  soliciting 
contributions  to  an  official  of  an  issuer 
with  which  the  dealer  engages  or  is 
seeking  to  engage  in  municipal 
securities  business  and  from 
coordinating  contributions. 

B.  Disclosure  and  Recordkeeping 

The  proposal  would  establish 
disclosure  and  recordkeeping 
requirements  to  facilitate  enforcement  of 
rule  G-37's  "pay  to  play"  restrictions 
and,  independently,  to  function  as  a 
public  disclosure  mechanism  to 
enhance  the  integrity  of  and  public 
confidence  in  municipal  securities 
underwritings.  Thus,  although  the 
disclosure  and  recordkeeping  provisions 
will  generally  supplement  the  "pay  to 
play"  restrictions,  the  purposes  served 
by  the.se  provisions  are  distinct  from, 
and  not  dependent  on.  the  business 
disqualification  or  solicitation 
restriction  provisions. 

l.RuleG-37 

Proposed  rule  G-37  will  require 
dealers  to  disclose  to  the  MSRB  on  Form 
G-37  certain  information  about  political 
contributions,  as  well  as  other  summary 
information,  to  facilitate  public  scrutiny 
of  political  contributions  in  the  context 


of  the  municipal  securities  business  of 
a  dealer.  Contributions  to  be  reported 
include  those  to  officials  of  issuers  and 
political  parties  of  states  and  political 
subdivisions  made  by  the  dealer,  any 
municipal  finance  professional,  any 
executive  officer,  and  any  PAC 
controlled  by  the  dealer  or  by  any 
municipal  finance  professional. •»8  Only 
contributions  over  $250  by  municipal 
finance  professionals  and  executive 
officers  are  required  to  be  disclosed.  The 
proposal  does  not  require  dealers  to 
disclose  the  names  of  individual 
municipal  finance  professionals  and 
executive  officers. 

The  proposal  requires  that  dealers 
report  on  Form  G-37  by  state:  (l)  The 
name  and  title,  (including  any  city/ 
county/state  or  other  political 
subdivision)  of  each  official  of  an  issuer 
and  political  party  receiving 
contributions;  (2)  the  total  number  and 
dollar  amount  of  contributions  made  by 
the  dealer,  dealer  controlled  PACs.  and 
associated  municipal  finance 
professionals,  and  (3)  other  identifying 
information  as  required  by  Form  G-37. 
Dealers  also  will  be  required  to  disclose 
issuers  with  which  the  dealer  has 
engaged  in  municipal  securities 
business  during  the  reporting  period, 
along  with  the  type  of  municipal 
securities  business  and  the  name, 
company,  role  and  compensation 
arrangement  of  any  person  employed  by 
the  dealer  to  obtain  or  retain  municipal 
securities  business  from  the  i.ssuers.  The 
reports  are  required  to  be  made  on  Form 
G-37  and  to  be  submitted  to  the  MSRB 
in  accordance  with  rule  G-37  filing 
procedures,  quarterly,  by  dales 
determined  by  the  MSRB. 

The  MSRB  will  include  information 
reported  on  Form  G-37  in  its  electronic 
library  system,  the  Municipal  S«^curities 
Information  Library  ("MSIL").  The 
MSRB  will  develop  appropriate  filing 
procedures  to  allow  for  public  access  to 
the  information,  as  well  as  indexing, 
and  record  storage. 

2.  Rules  G-8  and  G-9 

The  proposal  will  amend  rules  G-a 
and  G-9  on  recordkeeping  and  record 
retention  regarding  political 
contributions.  The  proposed 
amendment  to  rule  G-8  will  require  a 
dealer  to  maintain  a  list  of:  (1)  Names, 
titles,  city/county  and  state  of  residence 
of  all  associated  municipal  finance 
professionals;  (2)  names,  titles,  city/ 


<' The  term  "seeking  to  engage  in  miiniripal 
securities  business"  means  dealer  activities 
including  responding  to  requests  for  proposals, 
malting  presentations  of  public  finance  capabilities, 
and  other  soliciting  of  busine.s.s  with  issuer  officials. 


«"The  proposal  does  not  require  dealers  to 
maintain  a  list  of  contributions  by  other  employees, 
affiliated  companies  and  their  employees,  spouses 
of  municipal  finance  professionals,  oranv  other 
person  or  entity  unless  the  contributions  were 
directed  by  persons  or  entities  subject  to  the 
proposal. 


county  and  state  of  residence  of  all 
executive  officers  of  the  dealer;  (3)  the 
states  in  which  the  dealer  is  engaging  or 
is  seeking  to  engage  in  municipal 
securities  business;  (4)  every  issuer  with 
which  municipal  securities  business  has 
been  conducted  during  the  current  year, 
as  well  as  the  previous  two  years  and, 
where  applicable,  the  name,  company, 
role  and  compensation  arrangement  of 
any  person  employed  by  the  dealer  to 
obtain  or  retain  municipal  securities 
business  with  the  issuer;  and  (5)  all 
contributions,  direct  or  indirect,  to 
officials  of  issuers  and  to  political 
parties  of  states  and  political 
subdivisions  made  by  the  dealer,  each      , 
dealer-controlled  PAC,  and  each  I 

associated  municipal  finance  j 

professional  and  executive  officer.«9 
The  records  required  pursuant  to  the 
proposal  apply  to  contributions  made  or 
business  engaged  in  beginning  April  25. 
1994.50 

The  proposal  does  not  require  the 
dealer  to  maintain  a  list  of  contributions 
by  its  municipal  finance  professionals 
or  executive  officers  that  are  made:  (1) 
To  officials  for  whom  the  person  is  | 

entitled  to  vote,  provided  such  ! 

contributions  do  not  exceed  $250  to  i 

each  issuer  official,  per  election;  or  (2)      ' 
to  political  parties  for  the  state  and  , 

political  subdivision  in  which  the  . 

person  is  entitled  to  vote,  provided  the 
contributions  do  not  exceed  $250  per 
party,  per  year.  The  proposal  also  does 
not  require  dealers  to  maintain  a  list  of 
contributions  by  any  other  employees, 
affiliate  companies  and  their  employees, 
spou.ses  of  covered  employees,  or  any 
other  person  or  entity  unless  the 
contributions  were  directed  by  persons 
or  entities  subject  to  proposed  rule  G- 
37. 

The  proposed  amendment  to  rule  G- 
9  requires  dealers  to  maintain,  for  a  six- 
year  period,  those  records  required  to  t>e 
made  pursuant  to  the  proposed 
amendment  to  rule  G--8. 

IV.  Summary  of  Conunents 

The  Commission  received  69 
comment  letters  on  the  proposal.  A 
separate  summary  of  comments  was 
prepared  and  is  available  in  the  public 
file.  The  Discussion  section  of  this  order 
addres.ses  specific  issues  addressed  by 
the  commentators. 

V.  Discussion 

The  MSRB's  rule  proposal  seeks  to 
end  "pay  to  play"  abuses  in  municipal 
securities  underwritings.  The  MSRB  has 


'"Oealers  will  be  required  to  record,  per 
contribution,  the  identity  of  the  contributor  h;i.I  the 
recipient  and  the  amount  of  the  contribution 

^"Kile  No.  SR-MSRB-94-2.  AmendmiMil  No.  1 
(March  29.  1994).  See  suprxj  note  4. 
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determined  that  the  most  effective 
means  of  accomplishing  this  goal  is 
through  adoption  of  .several  provisions 
consisting,  as  described  above,  of  a 
business  disqualification  provision,  a 
solicitation  restriction  ana  disclosure 
and  recordkeeping  requirements.  These 
provisions  reflect  well-established 
methods  for  dealing  with  conflicts  of 
interest  and  other  instances  where 
improper  influence  is  used  to  secure  an 
unmerited  benefit. 

The  Commission  believes  that  the 
MSRB's  proposal  is  tailored  to 
accomplish  its  stated  goals  with 
minimal  disruption  in  the  municipal 
securities  industry  and  the  state  and 
local  political  process  to  which  that 
industry  is  linked.  The  Commission 
agrees  with  the  MSRB  that  its  proposal 
represents  an  appropriate  response  to  a 
compelling  problem  and,  therefore,  has 
determined  to  approve  the  proposed 
rule  change. 

A.  Statutory  Standard 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  and  in  particular,  with  sections 
15B(b)(2)  (C)  and  (G)  of  the  Act.'i 
Section  15B(b)(2)(C)  authorizes  the 
MSRB  to  adopt  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities  and.  in  general,  to 
protect  investors  and  the  public  interest. 
Section  15B(b)(2)(G)  authorizes  the 
MSRB  to  adopt  rules  that  prescribe  the 
records  to  be  made  and  kept  by 
municipal  securities  dealers  and  the 
periods  for  which  such  records  shall  be 
preserved.  Because  the  MSRB's  rules  are 
to  be  preventive  in  nature.  Section  15B 
defines  the  scope  of  the  MSRB's 
authority  in  terms  of  purposes  rather 
than  subject  matters.  This  authority 
provides  the  MSRB  with  flexibility  to 
deal  with  future  problems  in  the 
municipal  securities  industry. ^z  Thus. 


Section  15B  provides  the  MSRB  broad 
rulemaking  authority  to  implement  its 
enumerated  purposes. 

1.  Prevent  Fraudulent  and  Manipulative 
Acts  and  Practices 

The  Commission  and  the  MSRB  have 
a  significant  interest  in  preventing 
fraudulent  and  manipnilative  acts  and 
practices,  as  well  as  the  appearance  of 
fraud  and  manipulation,  in  the 
municipal  securities  market.  One  of  the 
principal  goals  of  Section  15B  is  to 
address  threats  to  the  integrity  of  the 
municipal  securities  market.*' 
Underwriters  perform  essential 
functions  in  offerings  by  structuring  the 
offering  and  preparing  disclosure 
documents  that  form  the  basis  of 
marketing  the  offering  to  the  public.^  If 
underwriter  selection  is  swayed  by 
political  contributions  or  influence, 
undenirriters  may  be  chosen  based  on 
their  history  of  contributions  or  political 
contacts,  rather  than  their  expertise  or 
competence. 

Several  commentators  contend  that 
reports  of  abuse  are  unsubstantiated,** 


»•  S«>ciions  15B(bK2l  (C).  (C):  |15  U.S.C.  §§  r8o- 
4(b)(2)  (C).  (G)|. 

'-The  legislalive  history  to  the  1975  Acts 
Amendments  adopting  Section  15B  indicated  thdt 
Congress  did  not  believe  it  would  be  desirable  to 
restrict  (he  MSRB's  authority  by  a  specific 
enumeration  of  subject  matters.  "The  ingenuity  of 
the  financial  community  and  the  impossibility  of 
aruicipating  all  future  circumstances  are  obvious 
reasons  for  allowing  the  jMSRBJ  a  measure  of 
flexibility  in  laying  down  the  rules  of  the  municipal 
securities  industry."  S.  Rep.  No.  75.  Securilies 
Exchanf^  Act  of  J  975:  Bepoti  of  the  Committee  on 
Banking.  Housing,  and  Urban  Affairs,  to 
Accompany  S.  349.  94  Cong..  Zd  Sess  43  ("Senat"' 
Rt'pon'lat  225. 


'1  "S.  249  would  provide,  through  amendment  of 
the  Exchange  Act.  a  comprehensive  pattern  for  the 
regiilatiuti  of  brokers,  dealers,  and  banks  trading 
municipal  securities.  The  Committee  feels  that  the 
lack  of  federal  regulation  .  .  .  represents  a  serious 
threat  to  the  integrity  of  the  capital-raising  system 
upon  which  local  governments  rely  to  finance  their 
efforts."  Senate  HeportAX  215. 16. 

'-•In  the  proposing  and  adopting  releases  for  Rule 
15Cw-12.  the  Commission  set  forth  its  interpretation 
of  the  obligation  of  municipal  securities 
underwriters  under  the  antiiraud  provisions  of  the 
federal  stcurities  laws.  The  interpretation  discussed 
the  duty  of  undorwTiler.i  to  the  investing  public  to 
have  a  ree^ior.dblp  basis  for  recommending  any 
municipal  securities,  and  their  responsibility,  in 
fuifiiiing  that  obligation,  to  review  in  a  professional 
manner  the  accuracy  of  statements  made  in 
cocncciion  with  the  offering  Securities  Exchange 
.^c•  Relrase  No.  26100  (September  28.  1988).  53  V9. 
37778;  .Stcurities  Exchange  Act  Release  ^Jo.  26985 
(ii;ly  10.  1989).  54  FR  28799. 

'•  For  txarr.pie.  one  commentator  states  that 
"there  have  bt-en  relatively  few  reported  instances 
of  improper  behavior  in  the  market  where 
approxitiately  15.000  issues  are  sold  each  year 
involvin|  thousands  of  public  officials  *   *   '.Many 
of  the  h.gh-prcfile  ca>es  of  improper  behavior  that 
have  hi-t^Ti  cited  a<;  evidence  of  corrupt  practices 
cau.^od  by  camp,i.gn  giving  are  either  illegal  already 
or  woiilq  not  be  aflected  by  a  prohibition  on 
politirai  contributions."  Letter  from  Jeffrey  L  Esser. 
Executive  Director.  Government  Finance  Officers 
Association,  to  Jonathan  tCalz.  Secretary, 
Cori.Til»$ion  (March  10,  1994).  See  also  letter  from 
Donaiti  J.  Borul.  Executive  liiircctor.  National 
League  of  Cities,  to  Jonathan  Katz.  Secretary. 
Commis»ion  (February  7, 1994);  letter  from  Harlan 
E.  no\  i»^$.  State  Treasurer.  North  Carolina,  to  Arthur 
Lpvitt.  Chairman.  Commission  (January  28. 1994). 

St  verjl  commentators  state  that  the  majority  of 
political  contributions  by  municipal  securities 
dealers  and  fhnir  associated  persons  are  given  for 
le^ttimale  purposes  and  are  unrelated  to  the 
selection  of  municipal  securities  underwriters.  E.g.. 
letter  from  Jeffrey  L  Esser,  Executive  Director. 
Government  Finance  Officers  Association,  to 
Jonathan  Katz.  Secretary,  Commission  (March  10. 
1994) 


or  view  the  issue  as  one  of  voter 
conHdence  and  campaign  reform,  rather 
than  investOT  protection.**  The 
Commission  believes,  however,  that 
"pay  to  play"  practices  may  damage  the 
municipal  securities  market  in  several 
ways.  If  political  influence  is  the 
determinative  factor  in  the  choice  of 
municipal  securities  dealers  as 
underwriters  in  an  o^ering,  the 
underwriter  selected  may  be  less  likely 
or  competent  to  perform  a  reasonable 
investigation  of  statements  made  by  the 
issuer  in  connection  with  the  offering.*' 
A  decrease  in  the  credit  quality  of  the 
issue  after  it  has  been  sold  could  have 
a  significant  adverse  impact  on 
investors,  and  the  underwriter's 
investigation  might  reveal  information 
that  bears  directly  on  the  issuer's  future 
ability  to  meet  interest  and  principal 
payment  obligations  on  a  timely  basis. 

"Pay  to  play"  also  undermines  the 
integrity  of  municipal  securities 
underwriting.  The  mere  perception  of 
political  influence  in  underwriter 
selection  diminishes  investor 
confidence  in  an  underwriter's 
willingness  to  faithfully  fulfill  its  • 
obligations  to  the  investing  public.  The 
Statement  of  Initiative  itself  attests  to 
the  prevalence  of  industry  concerns 
regarding  the  effects  of  these  practices 
on  the  integrity  of  the  municipal 
securities  market  and  underwriters. 

The  perception  of  conflicts  of  interest 
is  also  damaging  to  investor  confidence. 
Although  some  commentators  suggest 
that  investor  confidence  has  not  been 
affected  by  "pay  to  play"  practices,*' 
the  Commission,  relying  on  its  own    - 
expertise  as  well  as  the  judgment  of  the 
MSRB,  believes  that  the  widespread 
reports  of  abuse  adversely  affect 
investor  confidence,  and  that  the 
MSRB's  proposal  will  help  to  strengthen 
the  integrity  of  the  underwriting  process 


'^E.g  ,  letter  from  Jeffrey  L.  Esser.  Executive 
Director,  Government  Finance  Officers  A.<isociation. 
to  Jonathan  Katz,  Secretary,  Commission.  (March 
10.  1994).  The  Government  Finance  Officers 
Association  "believes  that  any  improper 
relationship  is  properly  a  voter.  taxpa>'er  and 
ratepayer  concern  because  of  the  potential  impact 
such  a  relationship  could  have  on  the  cost  of  the 
financing." 

^'  See  supra  note  54. 

»One  comnrtentator  states  that  "It jo  my 
knowledge  the  practice  of  campaign  contributions 
made  by  participants  of  the  municipal  securities 
industry  has  not  resulted  in  bond  defaults  or  other 
value  losses  that  directly  affect  individual  inveXon. 
Even  the  most  egregious  abuses  documented  in  the 
national  press  have  not  resulted  in  investor  losaec 
in  either  primary  oRerings  or  in  the  secoruiaiy 
markets."  Letter  from  Kenneth  L  Rust.  Debt 
Manager,  Mayor.  City  of  Portland.  Oregon,  to 
Jonathan  Katz.  Secretary.  Commission  CFebruary  28. 
19941. 
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and  will  help  to  restore  and  maintain 
investor  confidence.sa 

2.  Perfect  the  Mechanism  of  a  Free  and 
Open  Market 

As  discussed  above,  several  reports 
have  indicated  that  "pay  to  play" 
practices  are  considered  by  many 
municipal  securities  undervkriters  to  be 
an  ordinary  cost  of  doing  business. 
Because  of  great  competitive  pressures 
to  obtain  business,  municipal  securities 
firms  and  the  offering  process  are 
susceptible  to  abusive  political 
contribution  practices.  "Pay  to  play" 
practices  raise  artificial  barriers  to 
competition  for  those  firms  that  either 
cannot  afford  or  decide  not  to  make 
political  contributions.  Moreover,  if 
■'pay  to  play"  is  the  determining  factor 
in  the  selection  of  an  underwriting 
syndicate,  an  official  may  not 
necessarily  hire  the  most  qualified 
underwriter  for  the  issue.  The  proposal 
makes  clear  to  municipal  securities 
dealers  and  to  officials  of  issuers  that 
"pay  to  play"  practices  should  no  longer 
be  employed  to  obtain  municipal 
securities  business.  The  proposal  will 
further  merit-based  competition 
between  municipal  securities  dealers 
and,  thus,  will  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  for  municipal  securities. 

3.  Promote  Just  and  Equitable  Principles 
of  Trade 

The  proposal  will  promote  just  and 
equitable  principles  of  trade.  One  of  the 
primary  principles  of  section  15B  is  to 
raise  the  level  of  conduct  in  the 
municipal  securities  industry,  eo  -pay  to 
play"  practices  undermine  these 
principles  since  underwriters  working 
on  a  particular  issuance  may  be 


'"Because,  as  discussed  herein,  regulation  of 
political  contributions  by  municipal  securities 
dealers  and  municipal  securities  professionals  is 
intended  to  enhance  the  fairness  and  efficiency  of 
the  municipal  securities  market,  it  is  directly 
related  to  the  purposes  of  the  Act.  Some 
commentators  raise  objections  to  the  proposal  on 
federalism  grounds.  E.g.  letter  from  David 
Norcross,  General  Counsel.  Republican  National 
Committee  to  Jonathan  Katz.  Secretary.  Commission 
(March  11.  1994).  Although  the  MSRB's  proposal 
will  have  some  effect  on  political  fundraising 
activities  of  candidates  for  certain  stale  and  local 
offices,  these  effects  do  not  transgress  any  limits  on 
federal  authority  over  state  political  activities.  The 
MSRB's  rules  are  directed  at  municipal  securities 
dealers  and  municipal  Tmance  professionals  and  do 
not  regulate  the  conduct  of  state  officials.  Cf.  New 
York  V.  United  States.  112  S.  Ct.  2408  (1992).  As 
such,  the  proposed  rule  change  falls  within  the 
legitimate  scope  of  the  MSRB's  congressionally- 
mandated  jurisdiction  regarding  the  conduct  of 
municipal  securities  participants,  notwithstanding 
any  incidental  effects  on  state  elections. 

"See  Senate  Beport  at  224.  25.  Because  the 
MSRB  is  an  SRO  for  municipal  securities  dealers. 
it  is  an  appropriate  body  to  establish  just  and 
equitable  principles  of  trade. 


assigned  similar  roles,  and  take  on 
equivalent  risks,  but  be  given  different 
allocations  of  bonds  to  sell— resulting  in 
differing  profits — ^based  on  their 
political  contributions  or  contacts.  The 
MSRB,  under  the  Commission's 
supervision,  was  given  primary 
rulemaking  authority  to  regulate  the 
conduct  of  municipal  securities  dealers 
by  adopting  rules  to  promote  just  an 
equitable  principles  of  trade.  In 
particular,  the  MSRB  is  obligated  to 
assure  that  municipal  securities  dealers 
observe  high  professional  standards  in 
their  activities  with  the  pubHc.  The 
Statement  of  Initiative  demonstrates  the 
significance  with  which  municipal 
securities  dealers  address  reports  of 
abuse  in  the  municipal  securities 
market.  The  proposal  will  extend  the 
goals  of  the  Statement  of  Initiative  to  all 
municipal  securities  dealers  attemptipg 
to  obtain  municipal  securities  business. 

4.  Foster  Cooperation  and  Coordination 
in  Regulating  Municipal  Securities 
Transactions 

The  proposal  will  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  transactions  in  municipal 
securities.  The  proposal's  disclosure 
and  recordkeeping  requirements  will 
aid  the  Commission,  the  MSRB,  and  the 
NASD  to  oversee  enforcement  of  and 
dealer  compliance  with  the  proposal. 

5.  Records  and  Record  Retention 
The  proposal's  record  and  record 

retention  requirements  are  consistent 
with  section  15B(b){2)(G)  of  the  Act 
which  authorizes  the  MSRB  to  adopt 
rules  that  prescribe  the  records  to  be 
made  and  kept  by  municipal  securities 
dealers  and  the  periods  for  which  such 
records  shall  be  preserved.  As  discussed 
above,  the  proposal's  record  and  record 
retention  requirements,  along  with  its 
prohibitions  on  municipal  securities 
business,  are  designed  to  prevent  "pay 
to  play"  practices  in  the  awarding  of 
municipal  securities  business. 

B.  First  Amendment  Guarantee  of  Free 
Speech 

Several  commentators  believe  that  the 
proposal's  prohibitions  on  political 
contributions  impermissibly  infringe  on 
the  First  Amendment  guarantees  of 
freedom  of  speech  and  association.ei 


•'  One  commentator,  for  example,  states  that  "it 
is  an  infringement  on  individual  first  amendment 
rights  to  prohibit  any  person's  Tinancial  support  of 
a  candidate  because  it  is  'presumed'  the  contributor 
is  involved  in  some  'pay  to  play'  scheme."  Letter 
from  Michael  E.  Arringlon,  Chairman.  Bi-County 
Sub-Committee.  Maryland  House  of  Delegates,  to 
Arthur  L«vitt,  Chairman,  Commission  (December 
22.  1993).  See  eg  letter  from  Jeffrey  L.  Esser, 
Executive  Director,  Government  Finance  Officers 
Association,  to  Jonathan  Katz.  Secretary. 


and  constitutional  guarantees  of  equal 
protection.  62  These  commentators 
believe  that  although  municipal  bond 
business  should  not  be  a  "pay  back"  for 
political  contributions,  the  proposal 
restricts  the  ability  of  municipal 
securities  underwTiters  and  their 
employees  to  demonstrate  support  for 
state  and  local  officials.^s 

In  light  of  the  Commission's  approval 
and  enforcement  of  MSRB's  rules,  the 
Commission  is  sensitive  to  and  has 
carefully  considered  these 
constitutional  concerns  in  reviewing  the 
proposed  rule  change.**  The 
Commission  acknowledges  that  the 
business  disqualification  provision  may 
affect  the  propensity  of  municipal 
securities  underwriters  to  make  political 
contributions.  Although  political 
contributions  involve  both  speech  and 
associational  rights  protected  by  the 
First  Amendment,  a  "limitation  on  the 
amount  that  any  one  person  or  group 
may  contribute  to  a  candidate  or 
political  committee  entails  only  a 
marginal  restriction  upon  the 
contributor's  ability  to  engage  in  free 
communication."  65  Even  a  significant 
interference  with  rights  protected  by  the 


Commission  (March  10.  1994);  letter  from  Marshall 
Bennett.  President,  and  Bob  Holden,  Ethics  Task 
Force,  National  Association  of  State  Treasurers,  to 
Jonathan  Katz,  Secretary.  Commission  (March  11, 
1994):  letter  from  David  Norcross,  General  Counsel. 
Republican  National  Commiltee  to  Jonathan  Katz. 
Secretary.  Commission  (March  11,  1994). 

«2  0ne  commentator,  for  example,  states  that 
"Rule  G-37  fails  to  treat  similarly-situated 
individuals  in  a  like  manner  by  classifying 
municipal  broker-deal«rs  and  municipal  Tinance 
professionals  as  the  only  persons  subject  to  the 
burdens  of  the  rule  while  other  similarly  situated 
persons,  such  as  consultants  and  non-registered 
municipal  finance  professionals,  are  not  subject  lo 
the  same  burden."  Letter  from  Raymond  J. 
McClendon.  Vice-Chairman  and  Chief  Operating 
Officer.  Pryor,  McClendon,  Counts  k  Co.,  Inc..  to 
Margaret  H.  McFarland.  Deputy  Secretary. 
Commission  (March  9,  1994). 

«'  See  eg  letter  from  Donald  J.  Bonit,  Executive 
Director.  National  League  of  Cities,  to  Jonathan 
Katz,  Secretary,  Commission  (February  7,  1994): 
letter  from  Michael  E.  Arringlon,  Chairman,  Bi- 
County  Sub-Committee.  Maryland  House  of 
Delegates,  to  Arthur  Levitt.  Chairman.  Commission 
(December  22,  1993):  letter  from  Ra>-mond  J. 
McClendon,  Vice-Chairman  and  Chief  Operating 
Officer,  Pryor,  McClendon,  Counts  &  Co.,  Inc..  to 
Margaret  H.  McFarland.  Deputy  Secretary. 
Commission  (March  9.  1994). 

"Several  commentators  disagree  with  the 
MSRB's  conclusion  that  it  is  not  a  state  actor  for 
purposes  of  constitutional  protections.  See  letter 
from  William  H.  Ellis.  President  and  C!hief 
Operating  Officer,  Piper  Jaffray  Inc.,  to  Jonathan 
Katz,  Secretary,  Commission  (March  10,  1994): 
letter  from  Marshall  Bennett.  President,  and  Bob 
Holden,  Ethics  Task  Force,  National  Association  of 
State  Treasurers,  to  Jonathan  Katz,  Secretary. 
Commission  (March  11,  l994h  letter  from  Ravmond 
J.  McClendon.  Vice-Chairman  and  Chief  Operating 
Officer,  Pryor,  McClendon,  Counts  *  Co..  Inc.,  to 
Margaret  H.  McFarland,  Deputy  Secretary. 
Commission  (March  9.  1994). 

"^  Buckley  V.  Valeo.  424  U.S.  1.  20(1976). 
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First  Amendment  may  be  justified  by  a 
sufflcieatly  compelling  government 
interest  so  long  as  the  interference  is 
closely  drawn  to  avoid  unnecessary 
abridgment  of  those  protected  rights.se 

Prevention  of  fraud  and  manipulation 
and  the  appearance  of  fraud  and 
manipulation  are  compelling 
government  interests.  The  MSRB's 
proposal  is  in  the  context  of  a  closely 
regulated  industry  and  is  directly 
relevant  to  the  concerns  of  the 
regulatory  scheme.  The  MSRB's 
interests  in  seeking  approval  of  the 
proposed  rule  change — the  eradication 
of  "pay  to  play"  practices  and  other 
quid  pro  quo  arrangements — are 
precisely  the  kind  of  interests  which 
have  been  deemed  sufficiently 
compelhng  to  justify  restrictions  on 
political  contributions.67  As  discussed 
above,  "pay  to  play"  arrangements  can 
have  detrimental  effects  on  the 
municipal  securities  markets;  the 
widespread  perception  that  these 
practices  are  commonplace  undermines 
the  integrity  of  the  market  and 
diminishes  investor  confidence. 
Moreover,  the  restrictions  inherent  in 
the  MSRB's  proposed  rule  change  are  in 
the  nature  of  conflict  of  interest 
limitations  which  are  particularly 
appropriate  in  cases  of  government 
contracting  and  highly  regulated 
industries.  Unlike  general  campaign 
financing  restrictions,  such  as  certain 
provisions  of  the  Federal  Election 
Campaign  Act.  which  seek  to  combat 
unspecified  forms  of  undue  influence 
and  political  corruption,  conflict  of 
interest  provisions,  such  as  the  MSRB's 
proposal,  are  tied  to  a  contributor's 
business  relationship  with 
governmental  entities  and  are  intended 
to  prevent  fraud  and  manipulation.os 


«<•  Id.  at  25. 

X'  For  example.  Florida's  Division  of  Bond 
Finance  prohibits  the  awarding  of  municipal 
securities  buHitess  to  firms  that  make  political 
contributions  to  the  governor  or  to  cabinet 
members.  Florida  State  Board  of  Administration. 
Rule  19A-6.004.  Florida  also  prohibits  Investmen; 
and  law  firms  and  (heir  ofPicers.  dirvctors.  and 
employee*  that  make  contributions  or  engage  in 
fu  ndraisiii^  for  state-level  candidates  from 
competing  for  business  from  the  Florida  Housing 
Finance  Agency.  Rules  of  the  Florida  Housii^ 
Finance  Authority  (1991).  Several  states  prohibit 
contributions  from  corporations  and  regulated 
industries  in  state  elections  including  Arizona. 
Ariz.  Rev.  Stat.  Ann.  §  16-919:  Conr^ecticut.  Conn. 
Gen.  Stat.  Ann.  S9-333o(a):  North  Dakota.  NO. 
Cent.  Code  §§  16.1-06-02(1).  16.1-0e-0l(10): 
Pennsylvania.  Peon.  Slat  Ann.  tit.  25.  5  3253;  South 
Dakota.  S.O.  Codified  Laws  Ann.  S 12-25-2;  West 
Virginia.  W.  Va.  Code  §  3-e-e;  Wisconsin.  Wis. 
Stat.  Ann.  %  11.38:  and  Wyoming.  Wyo.  Sut.  §  22- 
25-102. 

^*Compare  2  U.S.C  44 Ua).  (b)  (general 
contribution  restrictions  in  federal  campaigns 
applicable  to  individuals,  corporations  and  labor 
unions)  with  2  U.S.C.  § 441(c)  (prohibition  on 
contributions  by  federal  contracti>rs|.  Similarly,  the 


As  previously  noted,  the  Commission 
believes  that  the  MSRB's  proposed  rule 
change  b  closely  tailored  to  accomplish 
its  goal  of  preventing  fraudulent  and 
manipulative  acts  and  practices  that 
stem  from  quid  pro  quo  arrangements 
and  minimizes  any  undue  burdens  on 
the  protected  speech  and  associational 
rights  of  municipal  securities  dealers 
and  muiiicipal  finance  professionals. 
The  proposed  rule  change  is  narrowly 
crafted  jn  terms  of  the  conduct  it 
prohibits,  the  persons  who  are  subject  to 
the  restriction,  and  the  circumstances  in 
wliich  it  is  triggered. 

The  proposal  is  limited  to 
contributions  to  officials  of  municipal 
issuers  who  can  influence  the  hiring  of 
a  dealer  in  connection  with  negotiated 
offerings.  The  restrictions  are  triggered 
only  in  situations  where  a  business 
relationship  exists  or  will  be  established 
in  the  near  future  between  the 
municipal  securities  dealer  and  a 
municipal  issuer.  Most  employees  and 
affiliates  of  dealers  are  not  covered  by 
the  proposal,  and  the  dealer's  municipal 
finance  professionals  will  be  able  to 
avail  themselves  of  a  personal 
contribution  exception  of  up  to  $250. 
individually,  with  resf)ect  to  officials  for 
whom  they  are  eligible  to  vote.  The 
proposal  does  not  restrict  uncoordinated 
independent  expenditures  in  support  of 
candidates  or  political  views.  Moreover, 
because  the  contribution  limitations 
take  the  form  of  a  business 
disqualification,  the  proposal  does  not 
flatly  prohibit  individuals  from  making, 
or  prevent  candidates  from  receiving 
contributions.  In  addition,  the  proposal 
does  not.  as  some  commentators 
suggest,  restrict  the  ability  of  municipal 
securities  underwriters  and  their 
employees  to  demonstrate  support  for 
state  and  local  officials.  Underwriters 
and  their  employees  may  continue  to 
contribute  in  other  ways  in  jrolitical 
campaigns  that  do  not  involve  soliciting 
or  coordinating  contributions.** 


prohibilicns  on  solicitation  and  coordination  of 
campaign  contributions  arc  justified  by  the  same 
overriding  purposes  which  support  the  busir>eKS 
ilistjuaUacation  provisions.  The  provisions  are 
intended  to  prevent  cirtnimvention  of  the 
disqualification  provisions  in  case*  where  a  deaier 
has  or  is  weking  to  establish  a  business  relationship 
wilh  a  municiptal  issuer.  Absent  these  restrictions, 
soiicilalicn  and  coordination  of  contributions  could 
be  uspd  as  effectively  as  political  contributions  to 
distort  the  underv^Titer  selection  process.  The 
soliciiaiien  and  coordination  restriction  relate  onlv 
to  fundraising  activities  and  would  not  prevent 
dealers  and  municipal  finance  professionals  from 
expressing  support  for  candidate*  in  other  ways. 

""A  number  of  states  separately  limit  individual 
contributions  in  state  electioiu  including,  for 
example:  Arizona  S640  per  state  wide  caitdidate. 
$250  per  other  offices,  and  a  maximum  of  S2,00C 
in  total  ccntribution  per  calendar  yaar,  Ariz.  Rev 
Stat.  Ann.  $  l&-e0S;  Florida.  (SOo'per  candidate. 
Flor.  Stal  Ann.  S  106.0«:  and  Montana.  $1,500 


The  Commission  believes  that  the 
proposed  rule  change  is  a  necessary  and 
appropriate  measure  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  the  appearance  of  fraud 
and  manipulation  in  the  municipal 
securities  market  by  eliminating  "Pay  to 
play"  arranged  underwritings.  The 
proposal  represents  a  balanced  response 
to  allegations  of  corruption  in  the 
municipal  securities  market;  it  provides 
specific  prohibitions  to  help  ensure  that 
underwriter  selection  is  based  on 
expertise,  not  on  the  amount  of  money 
given  to  a  particular  candidate  for  office. 

C.  Municipal  Securities  Dealers:  Small 
Firms  and  Minority  and  Women  Owned 

Firms 

Several  commentators  believe  that  the 
proposal  will  disadvantage  small, 
regional  municipal  securities  firms  and 
firms  owned  by  minorities  or  women.'o 
Because  larger  firms  may  have  more 
employees  that  may  be  eligible  to  use 
the  de  minimis  exemption,  these 
commentators  believe  that  the  proposal 
will  provide  larger  firms  an  unfair 
advantage.71 


collectively  to  candidates  for  governor  and 
lieutenant  governor,  $750  to  candidates  (or  stale 
office  in  a  statewide  election,  S400  to  candidates  for 
public  service  commissioner,  district  court  judge,  or 
state  senator.  S2S0  to  a  candidate  for  any  other 
public  office.  Mont.  Code  Ann.  §§  13-1-101. 13- 
37-216. 

'"  See  e  g  .  letter  from  Timothy  L.  Firestine, 
Director  of  Finance.  Montgomery  County 
Government,  to  Jonathan  Katz,  Secretary. 
Commission  (February  24. 1994);  letter  from  Stan 
W.  Helgerson.  Finance  Director.  Village  of  Carol 
Stream,  Illinois,  to  Jonatlian  Katz.  Secretary, 
Commission  (March  10, 1994);  letter  from  Jeffrey  l^ 
Esser,  Executive  Director,  Government  Finance 
Officers  Association,  to  Jonathan  Katz,  Secretary. 
Cotnmission  (March  10. 1994);  letter  fromCarolle 
R.  Smith.  President,  Smith  Mitchell  Investment 
Group,  Inc.,  to  Jonathan  Katz.  Secretary. 
Commission  (March  9,  1994). 

"  One  commentator,  for  example,  .states  that 
"larger  firms  with  multiple  departments  including 
those  not  devoted  to  public  finance  will  be  able  to 
support  candidates  through  contributions  made  by 
corporate  or  other  specialists  who  are  not  affected 
by  this  rule.  Minority-  and  women  owTied  firms 
typically  are  small  speciality  public  finance  firms 
so  their  employees  would  be  barred  from 
supporting  candidates."  Letter  from  Jeffrwf  L.  Esser. 
Executive  Director,  Govertmient  Finance  Officers 
.Association,  to  Jonathan  Katz,  Secretary. 
Commission  (March  10,  1994). 

Another  commentator  reconunends  that  the 
proposal  should  extend  the  rfe  minimis  exemption 
to  officials  for  whom  the  municipal  securities 
finance  professionals  are  not  entitled  to  vote  to 
allow  "continuing  access  to  clients  and  (enable)  us 
to  exercise  our  constitutional  and  piolitical  rights." 
Letter  from  Carolie  R.  Smith,  President.  Smith 
Mitchell  Investment  Croup,  Inc..  to  Jonathan  Katz. 
Secretary,  Commission  (March  9,  1994).  Another 
conunentator  recommends  that  the  proposal 
exclude  small  issues  [e.g  S10,000.000  par  value  or 
less)  to  lessen  the  impact  of  the  rule  on  small 
regional.  minorify^Twned,  and  women-owned 
firms.  Letter  from  Raymond  J.  McClendon.  Vlce- 
Chairman  and  Chief  Operating  Officer,  Prytw. 
McClendon.  Counts  &  Co.,  Inc.,  to  Margaret  H. 


JMI 


Federal  Register  /  Vol.  59.  No.  71  /  Wednesday,  April  13,  1994  /  Notices  17629 


The  Commission  believes  that  the 
proposal  will  not  have  a 
disproportionate  effect  on  minority  or 
women-owned  firms  or  on  small  and 
regional  firms.  The  proposal  clearly 
does  not  prevent  local  and  state  officials 
from  selecung  minority  or  women- 
owned  municipal  securities  dealers  for 
participation  in  municipal  securities 
issuances.72  Moreover,  the  proposal  will 
apply  equally  to  all  municipal  "securities 
<ltalers  seeking  to  obtain  municipal 
securities  undenA-riting  busine'^s.  The 
Commission  is  not  aware  cf  any 
evidence  indicating  that  the  proposed 
rule  change  will  disproportionately 
affeci  minority  or  women-owned  firms, 
or  smaller  and  regional  firms  vis-a-vis 
large  dealers.  The  Commission  rejects 
the  notion  that  campaign  contributions 
are  a  unique  and  essential  business 
development  mechanism  for  small, 
regional,  or  minority  and  women-owned 
firms.  As  a  practical  matter,  the 
proposal  leaves  open  all  legitimate 
marketing  practices  which  firms,  both 
large  and  small,  may  use  to  gain 
underwriting  business  such  as  sales 
presentations,  seminars,  and  marketing 
documents.  Moreover,  the  Commission 
believes  that  the  costs  of  incidental, 
unintended  efTects.  if  any,  are  far 
outweighed  by  the  benefits  of  restricting 
"pay  to  play"  practices. 

D.  Effect  on  Women  and  Minority 
Candidates 

Some  commentators  suggest  that  the 
proposal  will  adversely  affect  women 
and  minority  candidates  for  state  and 
local  office,  or  will  inhibit  the  ability  of 
municipal  securities  professionals  to 
volunteer  for  public  service. 73  The  basis 
for  this  contantion  is  uncertain,  but  the 
proposal  is  clearly  not  intended  to  affect 
any  particular  candidate  or  identifiable 
group  of  candidates  in  an  adverse 
manner.  As  noted  before,  the 
re.strictions  relate  only  to  those 
situations  where  contributions  are 
directed  to  an  official  of  a  municipal 
issuer  with  which  a  dealer  might  do 
business.  It  does  not  prevent  other  forms 


McFa.-land.  Opufv  St^crclary.  Cornmis.-.inn  !M.)r>  h 
9.  1994). 

'-Tho  rommission  believes  that  prnmoiiriij 
mi.noritv  and  wom«n-owned  firms  is  a  valid  goal. 
Other  means  exist  to  promote  this  goal  For 
examplp,  the  Commission  understands  thsl  jomo 
issucrs  require  the  underwriting  syndiralp  to 
include  one  or  more  minority  or  women  ownt-d 
fi  rms. 

"  "Mdny  such  randidales  cither  kck  suUst,inti.il 
personal  resources  and/or  live  in  districts  with 
limited  resources.  Il  is  essential,  therefor,  that  such 
candidates  be  able  to  solicit  broad  support  from 
outside  sources."  Letter  from  Marshall  Bennett. 
President,  and  Bob  Hoiden.  Ethics  Task  Force. 
National  Association  of  State  Treasurers,  in 
ionath<in  Katz.  Secrefarv.  Commission  (March  11, 
n)94l. 


of  indirect  financial  support  for  a 
candidate,  such  as  contributions  to 
political  action  committees  that  are  not 
controlled  by  the  dealer  or  its  municipal 
finance  professionals,  or  independent 
expenditures.  74 

E.  Candidates  for  Federal  Office 

Several  commentators  also  suggest 
that  the  proposal  should  apply  to 
contributions  made  to  officials  of  or 
candidates  for  federal  office."'  Several 
commentators  raise  concerns  that  the 
proposal  will  restrict  contributions  to 
stato  and  local  officials  running  for 
fi'deral  office,  without  a  similar 
limitation  on  contributions  to  the 
incumbent  federal  office  holder's 

The  Commission  believes  that  it  is  not 
necessary  to  extend  the  proposal  to 


"■•The  propo.>ial  will  not  prevent  conlribulions  to 
■■sj«x:ialintere.st"  PACs  that  are  not  controlled  by 
the  dealer  or  municipal  finance  professional  unless 
the  special  interest  PAC  solicits  contributions  for 
the  purpose  of  supporting  an  identifiable  candidate. 
ThiKS.  the  proposal  will  have  aoeffei-.t  on  the  ability 
of  market  participants  to  support  candidates  who 
represent  their  ideological,  political,  or  social 
interests,  or  on  the  ability  to  volunteer  for  public 
service,  notwithstanding  concenu  expressed  by 
some  commentators  to  the  contrary.  Letter  from 
Robin  L.  Wiessmarui.  Principal.  Artemis  Capital 
Group.  Inc..  lo  Arthur  Levitt.  Chairman. 
Commission  (December  21,  19931. 

'"•Eg  letter  from  [effrey  L.  Esser.  Lxecuiive 
Director.  Government  Finance  Officers  Aasocialion. 
to  ionathin  Kati  Secretary.  Commission  (.Vlarcfa  10, 
I9W).  One  commentator  objected  lo  the  proposal 
on  the  grounds  that,  with  res{>ec>  to  municipal 
officials  who  are  candidates  for  federal  office.  th« 
MSKB's  authority  to  adopt  rule*,  subject  to 
Commission  approval,  regulating  campaign 
contributions  of  dealers  and  their  emploveet 
conflicts  with  the  jurisdiction  of  the  Federal 
Election  Commission  CFEC")  under  the  regulatory 
scheme  established  in  the  Federal  El«>ctlon 
Cam^Mign  Act  ( 'FECA').  Letter  from  David 
Norcro.s3,  General  Counsel.  Republican  National 
Committee,  lo  Joiwthan  Katz,  .Setretary. 
Commission  (March  11.  1994).  .Mthough  FECK 
confers  exclusive  jurisdiction  for  enforcing  the 
provisions  of  FECA.  (he  MSRP  rules  would  not 
affect,  directly  or  indirectly,  the  provisions  of  FECA 
or  their  enforcement.  Rdthur.  as  div  u.ssed  above. 
the  MSRHs  proposal  is  specifically  tailored  to 
eiiminate  conflicts  of  intereM  arsing  from  political 
contributions  and  similar  activities  in  selecting 
underwriters  In  connection  with  n».-gotiat()d 
offerings  of  municipal  srcuriiies. 

"fJne  comment  letter,  represer.ti.ag  state  and 
local  nfficirfls.  slatis  ■While  our  or^.viizations 
rw :(,pn:ze  the  imponance  of  maintaining  the 
intet^nly  of  the  municipal  bond  market,  we  are 
l^r-.itly  concerned  thai  ihc  p.-oixjsed  rule  i« 
ii.herenily  unfair  in  its  limited  application  to  only 
.state  .ind  local  officials.  We  tail  to  umlerstand  why 
this  pro[X)sed  action  by  l.Se  Securiiies  and  Exchange 
CnmiTMssion  is  not  coupled  with  a  comprehensive 
limitation  on  contributions  to  the  federal  branch  of 
government,  which  has  perhaps  the  greatest 
influence  over  the  strength  of  the  municipal  bond 
market  and  investor  confidence  >n  that  market." 

l.«tler  from  )erry  Abrarason.  Pr«»ident.  The 
United  States  Conference  of  Mayors.  Sharpe  lames. 
President.  The  National  l.eague  of  Cities.  Barbara 
Sheen  Todd.  President.  The  National  As«ociatioa  of 
Counties,  and  Bonnie  R.  Kraft.  Presidenl-Elect,  the 
Government  Finance  Officers  Association,  lo  Arthur 
l.<"vin.  Chairman  Commission  IFebruary  18,  19941 


inchide  contributions  to  candidates  for 
federal  office.  The  proposal  addresses 
abusive  political  contributions  to 
officials  of  issuers  who  may  influence 
the  selection  of  municipal  securities 
undenvriters.  Because  federal  office 
holders  do  not  influenc»  the 
under\^  riter  selection  process,  the 
Commission  believes  that  it  would  not 
be  appropriate  to  include  federal 
candidates  under  the  rule's 
requirements. 

By  the  same  token,  the  Commission 
also  believes  that  any  resulting  hardship 
to  candidates  for  federal  office  who  are 
currently  local  officials  is  not  a  reason 
for  eliminating  these  requirements.  The 
MSRB  cannot  overlook  potential 
confiicts  of  interest  solely  because  there 
are  candidates  for  the  same  federal 
office  who  do  not  face  the  same 
conflicts.  In  any  event,  the  resulting 
burden  to  current  local  officials  does  not 
appear  to  be  significant.  Generally, 
municipal  underwriters  play  a  less 
significant  role  as  contributors  in  federal 
elections.  Moreover,  under  federal  law 
there  exist  general  contribution 
restrictions  that  Hmit  the  amount  of 
contributions  that  other  candidates  are 
able  to  obtain  from  municipal  securities 
dealers  and  municipal  finance 
professionals.  7' 

F.  Municipal  Securities  Dealer  Affiliates 

Several  commentators  believe  that  the 
proposal  should  apply  to  contributions 
from  all  employees  affiliated  with  the 
underwriter  and  from  affiliated  financial 
in.stitutions  and  their  employees.^* 
Several  commentators  specifically 
express  concern  that  the  proposal 
excludes  contributions  by  chief 
executive  officers  of  banks,'*  or  by 
PACs  controlled  by  banks  or  bank 
holding  companies,  which  have  a 
municipal  securities  dealer  department 


"  .See  supra  note  68 

'"fine  rommenlalor.  lor  e\,iiii[iie.  U-lieves  that 
the  ■rule  is  ineffective  bM;a!!se  il  does  not  mver  all  • 
related  pervinnel  who  can  continue  to  contribute  to 
officials  of  issuers  thereby  rreaiing  the  actual  or 
api>art?nl  rnnflict  of  interest  wh:ch  the  MSRH  rule 
seeks  to  prwenl."  I^ter  from  Raymond  ) 
Mi'.lendon.  Vice-Chairman  and  Chief  Operating 
Office-.  Prvor.  McClendnn.  Counts  »  Co  .  Inc  .  to 
Margaret  11.  McFarland.  LVpufy  Secn»farT. 
Conimi.>.siiin  (March  9,  1994). 

'"Once  commentator,  for  example  states  fh.t( 
•■|w)e  strenuously  objwct  to  a  narrowly-bflsed 
reijuirement  that  diminishes  the  ability  of  our  Chief 
Executive  and  members  of  oiu'  executive 
committees  to  participate  as  community  leaders,  lo 
engage  in  political  dialogue  and  lo  develop  our 
firm's  profile  in  the  communities  in  which  w^  do 
business  lo  the  same  extent  as  local  bank  chief 
executives."  Letter  from  William  R  Ellis.  President 
and  Chief  Operating  Officar.  Piper  faffray  Inc..  to 
lonathan  Kati.  .Secretary.  Comznissioo  (March  10. 
1994). 
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or  subsidiary .00  These  commentators 
believe  that  by  exempting  affiliated 
banks  and  bank  holding  companies,  the 
proposal  provides  a  "loophole"  for 
continued  abuse  of  political 
contributions  by  municipal  securities 
dealers  and  their  affiliates.e^ 

The  Commission  believes  that  the 
MSRB's  proposed  rule  change  is  not 
deficient  merely  because  it  does  not 
include  affiliated  banks  and  bank 
holding  companies.  Because  of  the 
sensitivity  to  constitutional  and  other 
concerns,  the  Commission  believes  that 
the  coverage  of  the  proposal  is  no 
broader  than  is  necessary  to  effectuate 
its  purpose  and  that  extending  the  scope 
to  cover  affiliated  banks  and  bank 
holding  companies  is  not  necessary. b2 


G.  De  Minimis  Exemption 

Se^•eral  commentators  recommend 
that  the  proposal  increase  the  de 
minimis  amount  that  municipal  finance 
professionals  may  contribute.83  Several 
commentators  recommend  that  the  rule 
should  provide  a  "good  faith" 
exemption  for  inadvertent  violations.s* 
One  commentator  recommends  that  the 
rule  provide  a  "safe  harbor"  provision 
for  certain  contributions."  Another 
commentator  believes  that  the  proposal 
should  exempt  contributions  made  for 
legitimate  purposes.oe 


""One  commentator,  for  example,  states  that 
"Iclommercial  banks  would  be  free  to  continue 
making  PAC  contributions  to  local  and  state  level 
political  candidates  and  in  the  process  gain  a 
signincani  competitive  advantage  in  the  selection 
process  for  public  finance  undertakings.  Those 
candidates  receiving  bank  PAC  contributions  would 
certainly  remember  such  support  when  bank  dealer 
personnel  are  introduced  or  accompanied  by 
commercial  bankers  in  the  selection  process.  It  is 
a  typical  procedure  for  the  local  bank  officer  to 
lobby  and/or  speak  in  behalf  of  the  hiring  of  his 
public  Finance  entity."  Letter  from  Clifford  A. 
Lanier.  |r..  The  Frazer  Lanier  Company,  to  David  C. 
Clapp.  Chairman.  MSRB  (March  1. 1994). 

Another  commentator  slates  that  "(ill  is 
unreasonable  to  believe  that  political  candidates, 
including  'issuer  ofTicials.'  will  be  able  or  need  to, 
discern  Iwtween  contributions  from  a  bank- 
controlled  PAC  and  a  bank's  municipal  securities 
'dealer-controlled'  PAC  This  appears  to  us  to 
represent  'business  as  usual'  for  bank-controlled 
municipal  dealers  while  we  are  both  stigmatized 
and  potentially  disadvantaged  competitively." 
Letter  from  William  H.  Ellis.  President  and  Chief 
Operating  OfTicer.  Piper  {affray,  Inc..  to  Jonathan 
Katr,  Secretary.  Commission  (March  10,  1994). 

•'  "Unfortunately,  the  proposed  rule  as  written  is 
so  severely  deficient  in  ignoring  the  sophisticated 
realities  of  political  fundraising  undertaken  by 
securities  fimu.  that  the  loopholes  and  Tme 
distinctions  posed  promise  to  provide  a  road  map 
for  more  sinister  activities,  possibly  making  the 
situation  worse."  Letter  from  Mark  D.  Schwartz,  to 
Arthur  Levitt.  Chairman.  Commission  (January  31. 
1994). 

Several  conunentators  question  the  ability  of  the 
MSRB  or  the  NASD  to  enforce  Rule  G-37.  For 
example,  one  conunentator  believes  that  "iplolitical 
favors  will  to  those  investment  banks  that  flaunt  or 
circumvent  the  rule  while  those  firms  who  live  by 
the  rules  will  suffer  accordingly."  Letter  from 
Carolie  R.  Smith.  President.  Smith  Mitchell 
Investment  Group.  Inc.  to  Jonathan  Katz.  Secretary. 
Commission  (March  B.  1994). 

•a  The  Commission  will  monitor  closely  the 
implementation  of  the  proposal  and  its  effects  on 
the  market,  and  If  it  determines  that  abusive 
practices  continue  to  exist,  will  encourage  the 
MSRB  to  expand  the  scope  of  the  rule.  In  response 
to  the  suggestion  that  financial  advisers  be  required 
to  register  as  municipal  securities  broker-dealers 
and  be  subject  to  the  proposal,  the  Commission 
notes  that  such  a  recommendation  is  beyond  liie 
scope  of  this  p«>posaL  See  e.g..  letter  from  Vivian 
Altman.  Altman  ft  Co..  to  Jonathan  Katz.  Secretary. 
Commission  Oanuary  31,  1994). 


•"  These  commentators  express  concern  that 
inadvertent  violations  by  municipal  securities 
dealers  or  associated  persons  covered  by  the  rule 
may  prevent  dealers  from  participating  in  an 
undervtTiting.  and,  thus,  raise  the  cost  of  a 
municipal  securities  issuance.  For  example,  one 
commentator  states  that  "we  are  concerned  that 
your  tule  could  deprive  a  state  or  local  government 
of  the  opportunity  to  work  with  a  company  which 
may  be  offering  the  most  desirable  rates  simply  due 
to  a  technical  infraction."  Letter  from  Jerry 
AbraJlison.  President.  The  United  States  Conference 
of  Maftors.  Sharpe  James,  President,  The  National 
League  of  Cities,  Bartiara  Sheen  Todd,  President. 
The  National  Association  of  Counties,  and  Bonnie 
R.  Kraft.  President-Elect.  the  Government  Finance 
Officers  Association,  to  Arthur  Levitt.  Chairman. 
Commission  (February  18.  1994). 

<"  For  example,  one  commentator  states  that 
"itllsBrly.  the  tradition  of  broker-dealer  regulation 
in  the  U.S.  is  based  upon  the  requirement  that 
securities  firms  have  adequate  policies  and 
procedures  in  place  to  assure  compliance  with  laws 
and  regulations  not  that  each  broker -dealer  be 
guarantor  of  perfect  compliance."  Letter  from 
Willitm  H.  Ellis,  President  and  Chief  Operating 
Officer.  Piper  laffray  Inc..  to  Jonathan  Katz. 
Secretary,  Commission  (March  10. 1994).  Another 
commentator  believes  that  the  proposal,  "consistent 
with  many  other  rules  and  regulations  applicable  to 
the  securities  industry,  may  achieve  its  purposes 
but  tamper  its  remedy  for  firms  with  adequate 
compliance  procedures  and  supervision."  letter 
from  D.  Kelly,  A.G.  Edwards  &  Sons.  Inc..  to 
Jonathan  Katz,  Secretary,  Commission  (March  10, 
1994).  See  also  letter  from  Ra>Tnond  J.  McClendon. 
Vice-Chalrman  and  Chief  Opesating  Officer,  Pryor. 
McClendon,  Counts  &  Co.,  Inc..  to  Margaret  H. 
McFarland.  Deputy  Secretary.  Commission  (March 
9. 1994):  letter  from  George  B.  Pugh.  Jr.,  Chairman, 
Municipal  Securities  Division,  Public  Securities 
Association  to  Jonathan  Katz.  Secretary. 
Commission  (March  11,  1994). 

Several  commentators  raise  concerns  that 
aggrieved  employees  may  make  contributions  to 
deliberately  prevent  a  firm  from  obtaining 
municipal  securities  business.  E.g.,  tetter  from 
Willitm  H.  Ellis.  President  and  Chief  Operating 
Officer.  Piper  Jaffray  Inc..  to  Jonathan  Katz. 
Secretary.  Commission  (March  10. 1994):  letter  from 
D.  Kelly.  A.G.  Edwards  ft  Sons,  Inc.,  to  Jonathan 
Katz.  Secretary.  Commission  (March  10. 1994). 

•*  For  example  charitable  contributions, 
contributions  to  non-partisan  associations  in  which 
elected  official*  may  be  members  or  participants, 
support  of  ballot  propositions,  certain  services  in 
the  normal  course  of  business,  contributions  by 
spoules  or  household  members,  contributions  to 
national  political  parties,  contributions  to  state  and 
local  political  parties  and  certain  contributions  to 
political  action  committees.  Letter  bom  D.  Kelly. 
A.G.  Edwards  ft  Sons.  Inc.  to  Jonathan  Katz, 
Secretary  Commission  (March  10, 1994). 

•••Letter  from  Raymond  J.  McClendon.  Vice- 
Chaitman  and  Chief  Operating  Officer,  Pryor. 
McClendon.  Counts  and  Co.,  Inc.  to  Margaret  H. 


Several  commentators  believe  that  the 
de  minimis  exemption  should  be 
expanded  to  include  contributions  to 
officials  for  whom  the  municipal 
finance  professionals  are  not  entitled  to 
vote.87  These  commentators  believe  that 
the  proposal  prevents  municipal 
securities  dealers  from  establishing 
business  relationships  with  issuers.ss 
and  from  supporting  candidates  with 
similar  views  important  to  the 
mimicipal  finance  professional  or  to  the 
municipal  securities  broker-dealer 
firm, 69  One  commentator  recommends 
that  the  proposal  allow  contributions  to 
candidates  that  represent  the  area  in 
which  the  professionals'  principal  office 
is  located. 90 

The  Commission  believes  that  the 
MSRB's  determinations  as  to  the 
amount  of  the  de  minimis  exemption 
and  limiting  its  application  to 
contributions  to  officials  for  whom  the 
mimicipal  finance  professional  is 
entitled  to  vote  are  appropriate  and 
reasonable.  As  discussed,  the  proposal 
provides  specific  guidelines  to  prevent 
"pay  to  play"  contributions.  The 
proposal  provides  an  appropriate 
balance  between  limiting  "pay  to  play" 
practices  and  the  ability  of  dealers  and 
their  employees  to  demonstrate  support 
for  state  and  local  candidates.  The 
proposal  recognizes  that  certain 
contributions  made  for  legitimate 
political  purposes  present  less  risk  of  a 
conflict  of  interest  or  the  appearance  of 
a  conflict  of  interest.  Although  an 
individual  may  have  a  legitimate 


McFarland.  Deputy  Secretary.  Commission  (March 
9.  1994). 

«'  For  example,  one  commentator  believes  that 
"Idlealers  should  not  be  prohibited  from  making 
contributions  to  persons  for  whom  they  are  unable 
to  vote.  They  should  have  a  right  to  support  the 
candidates  of  their  choice."  Letter  from  Jeffrey  L. 
Esser.  Executive  Director.  Government  Finance 
Officers  Association,  to  Jonathan  Katz.  Secretary 
Commission  (March  10.  1994). 

»»  Letter  from  Carolie  R.  Smith.  President.  Smith 
Mitchell  Investment  Group.  Inc..  to  Jonathan  Katz, 
Secretary  Commission  (March  9. 1994). 

""For  example,  one  commentator  believes  that 
"liihe  provision  limiting  contributions  to  one's 
voting  jurisdiction  denies  municipal  securities 
professionals  access  to  politicians  who  influence 
their  corporate  and  individual  political  interests. 
Specifically,  municipal  securities  professionals  will 
be  denied  the  ability  to  support  politicians  who 
champion  their  personal  beliefs  or  corporate 
concerns.  For  example,  a  firm  headquartered  in 
New  York  City  whose  president  and  employees  live 
on  Long  Island  would  be  unable  to  send  a 
representative  to  a  dinner  for  the  mayor  of  New 
York  City  or  for  the  mayor's  political  opponent.  Yet 
the  mayor's  decisions  on  issues  such  as  zoning, 
corporate  taxes,  and  transportation  policy 
significantly  impact  the  company's  viability."  Letter 
from  Carolie  R.  Smith.  President.  Smith  Mitchell 
Investment  Group.  Inc.  to  Jonathan  Katz.  Secretary, 
Commission  (March  9, 1994) 

""Letter  from  Gerald  E.  Pelzer.  President,  Clayton 
Brown  ft  Associates.  Inc..  to  Jonathan  Katz. 
Secretary.  Commission  (March  10, 1994). 
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interest  in  making  contributions  to 
candidates  for  whom  she  is  ineligible  to 
vote,  there  is  a  greater  risk  in  such 
circumstances  that  the  contribution  is 
motivated  by  an  improper  attempt  to 
influence  municipal  officials.  Thus,  the 
proposal  enables  municipal  finance 
professionals  to  contribute  $250  per 
election  to  candidates  for  whom  they 
are  entitled  to  vote  without  triggering 
the  proposal's  business  limitation.  As 
discussed,  the  proposal  does  not 
prevent  dealers  or  their  employees  from 
demonstrating  support  for  local  and 
state  officials  in  other  ways  including 
volunteer  political  campaign  activity. 

H.  General  Provisions 

Several  commentators  believe  that  the 
proposal  is  operationaJly  too 
burdensome  to  implement.  These 
commentators  believe  that  because  of 
the  number  and  types  of  persons  subject 
to  the  rule's  prohibitions,  it  will  be 
difficult  for  municipal  securities  dealers 
to  implement  and  enforce  compliance 
procedures."'  Some  commentators 
believe  that  the  proposal's  disclosure 
and  recordkeeping  requirements  are 
overly  burdensome.92  Several 


"•  For  example.  Pi(.)er  laffrav  Inc  exprosscs 
cancem  rpgardinR  the  ability  of  broker-dealer  firms 
to  serpen  rmwiy  hired  employees  or  current 
employees  seeking  employment  with  the  firms 
municipal  securities  departments,  and  the  ability  to 
hire  civil  servants.  Piper  (affray  Inc.  believes  that 
•lHhis  would  require  RrtTM  to  »creer>  all  applicants 
for  these  jobs  by  requiring  them  to  declare  to  whom 
they  made  political  contribution*  and  make 
judgmental  evaluations  as  to  whether  their  earlier 
campaign  activities  would  b«  potentially  violative 
of  the  rule  and  not  offer  a  )ob  to  arrv  offending 
contributor."  Piper  )af£ray  Irx^  believes  that  this 
will  almost  certainly  expose  broker-dealer  firms  to 
the  risk  of  ctvil  litigation.  Letter  from  William  H. 
Ellis.  President  and  Chief  Operating  Officer.  P1(>»r 
laffray  Inc..  to  Jonathan  Katz,  Secretary, 
Corrunission  (N4arch  10.  1994).  Another 
commentator  states  that  "a  person  who  has  made 
a  contribution  within  the  past  two  years  apparently 
taints  a  firm  which  hires  the  individtul  even  if  the 
individual  was  not  involved  in  the  municipal 
securities  business  at  the  time  of  the  contribution. 
Two  serious  problems  exist.  The  Rrst  is  that  even 
a  firm  with  strict  reviews  for  hiring  may  find  it.<ielf 
barred  •    *   •.  The  second  is  that  many  active 
citizens  will  find  themselves  de  facto  barred  from 
entering  ilip  public  finance,  banking  and  brokerage 
businesses."  Utter  from  D.  Kelly.  A.G.  Edwards  & 
Sons.  Inc..  to  )onalhan  Kalz.  Secretary.  Commission 
(Mirch  10.  1994). 

«^  E.g..  letter  from  A.B.  Krongard.  Chief  Executive 
Officer.  Alex.  Brown  &  Sons,  to  Jonathan  Katz. 
Secretary.  Commission  (March  15.  1994):  letter  from 
Robert  F.  Price.  Chairman.  FederaJ  Regulation 
Committee.  Securities  Industry  Association,  to 
Jonathan  Kalz.  Secretary.  Commission  (March  17. 
1994).  The  Securities  Industry  A-ssociation  believes 
that  the  proposal's  reporting  provisions  should  be 
amended  to:  (1)  Require  quarterly  submissions  for 
only  those  quarters  in  which  the  dealer  has  any 
contributions  to  report;  (2)  delete  the  requirement 
to  rpport  Msts  of  issuers  with  which  the  dealer 
conducts  municipal  securities  business;  and  (3) 
delete  the  requirement  to  disclose  the  name, 
company,  rote,  and  compenMtton  arrangement  of 
any  persoa  employed  by  the  dealer  toobuii» 
municipal  securities  business. 


commentators  also  believe  that  the 
scope  of  the  proposal  is  uncertain  and 
recommend  that  it  provide  more 
complete  standards  regarding  employee 
contributions.^  the  use  of  consuhants 
and  law  firms.**  bonds  issued  by 
corporations  with  the  assistance  of  local 
govemments.as  the  definition  of 
"election." »  and  the  definition  of 
"official  of  such  issuer.""'  One 
commentator  requests  that  the  proposal 
contain  a  "sunset"  provision  to  require 
the  MSRB  to  review  rule  G-37  after  a 
fixed  number  of  years. »« 

The  Commission  believes  that  the 
proposal's  provisions  are  sufficiently 
specific  to  permit  compliance  with  its 
terms.  The  Commission  also 
understands  that  industry  efforts  are 
currently  underway  to  draft  proposed 
guidelines  to  assist  dealer  compliance 


•"  Fes-  example.  AC.  Edwards  ft  Sons.  Inc. 
believes  that  the  "provision  is  ambiguous.  Read 
most  broadly  the  definition  of  municipal  finance 
professional  in  proposed  Rule  G-37  could  be 
construed  to  include  any  retail  broker  who  sells 
municipal  securities  *   *   *.  As  a  result  of  the 
possible  ambiguity  and  the  changing  application, 
firms  employing  retail  brokers  likely  will  interpret 
Ihe  provision  broadly  to  avoid  being  barred  from 
the  municipal  finance  businesa.  The  result  will  be 
that  numerous  brokers  who  have  no  participation 
in  securing  municipal  securitien  business  will  be 
barred  from  political  activities."  Letter  from  D. 
Kelly,  A.G.  Edwards  ft  Sons.  Inc..  to  Jonathan  Katz, 
Secretary,  CommiHsion  (March  10.  1994). 

*•  Eg..  Letter  from  William  H.  Ellis.  President  and 
Chief  Operating  Officer,  Piper  Jaffray  Inc.,  to 
Jonathan  Katz.  Secretary.  Commission  (March  10, 
1994).  One  commeiTtator  recorrunends  the  propo.sal 
clarify  that  the  definition  of  municipal  finance 
professional  excludes  independent  law  firms  or 
persons  retained  by  a  dealer  for  purposee  other  than 
the  solicitation  of  municipal  securities  business. 
Letter  from  Richard  H.  Martin,  Attorney,  Leonard, 
Street  and  Deinard,  to  Jonathan  Katz,  Secretary, 
Commission  (March  a.  1994L 

One  coiTunentator  recommends  that  the  proposal 
should  be  clarified  to  exclude  from  the  definition 
of  municipal  finance  professional  any  iitdependent 
firms  or  persons  retained  by  a  broker-dealer  for 
purposes  other  than  the  solicitation  of  municipal 
securities  business.  Letter  from  Richard  H.  Martin. 
Attorney.  Leonard,  .Street  and  Deinard.  to  Jonathan 
Katz,  Secretary.  Commission  (March  8.  1994). 

"•'One  commentator,  for  example,  states  that  "(ajn 
election  should  be  defined  and  it  should  be  made 
clear  that  if  a  contributor  gives  for  a  sjxx  ified 
election,  the  amount  shall  only  be  considered  as  a 
contribution  (or  the  election  far  which  the  amount 
was  given  even  if  the  candidate  has  the  legal  right 
to  carry  over  amounts  to  other  elections."  Letter 
from  D.  Kelly,  AG.  Edwards  ft  Sotja,  Inc..  to 
Jonathan  Katz.  Secretary.  Commission  (March  10. 
1994). 

•'"An  influence  standard  leeves  the  industry 
uncertain  as  to  whom  contributiona  may  be  made 
and.  judged  retrospectively,  may  cause  inadvertent 
violations."  W. 

"•This  "would  allow  all  parties  to  regularly 
review  G-37  to  determine  whether  G-37  is  effenive 
and  meeting  the  goals  it  was  created  to  achieve  and 
to  accommodate  any  other  relevant  developments 
such  as  campaign  finance  refomv"  Letter  from 
Carolie  R.  Sinith.  President,  Smhh  Mitchell 
Investment  Croup.  Inc.,  to  Jorwlhan  Katz,  Secretary, 
Commission  (March  9,  1994). 


with  the  proposal.  In  addition,  the 
MSRB  will  provide  continued 
interpretive  guidance  to  assist  dealer 
compliance  with  the  proposal.  The 
Commission,  in  accordance  with  its 
statutory  mandate,  will  continue  to 
monitor  the  implementation  of  the 
proposal  and  the  effects  the  proposal 
may  have  on  the  market, 

/,  Amendment  No.  1 

The  Commission  finds  good  clause  for 
approving  the  MSRB's  Amendment  No. 
1,  pursuant  to  Section  19(bK2)  of  the 
Act.  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  the 
amendment.  As  originally  submitted, 
the  proposal's  prohibitions  on 
municipal  securities  business  would 
arise  from  contributions  made  on  or 
after  April  1,  1994.  The  MSRB  filed  the 
amendment  to  change  the  April  1,  1994 
date  to  a  date  10  days  after  publication 
in  the  Federal  Register  of  the  order 
approving  the  proposal.  The  MSRB  also 
amended  the  proposal  to  change  the 
effective  dale  of  the  proposal's 
disclosure  and  recordkeeping 
requirements  to  a  date  10  days  after 
publication  of  the  approval  order  in  the 
Federal  Register.  Thus  the  proposal's 
prohibitions  will  arise  from 
contributions  made  on  or  after  April  25, 
1994,  The  proposal's  disclosure  and 
recordkeeping  requirements  also  will 
not  be  effective  until  April  25.  1994, 
The  Commission  believes  that  the 
amendments  will  facilitate  compliance 
by  municipal  securities  dealers.  The 
amendments,  in  conjunction  with  the 
proposal's  notice  and  comment  period, 
will  provide  municipal  securities 
dealers  sufficient  time  to  adopt  and 
implement  procedures  to  comply  with 
the  proposal. 

VI.  Solicitation  ofCoizunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  MSRB's 
Amendment  No.  1,  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
amendment  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubbc  in 
accordance  with  the  provisions  of  5 
U,S,C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
Copies  of  the  amendment  also  will  be 
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available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  MSRB.  AH 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  4, 1994. 

VII.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  Tmds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  MSRB  and, 
in  particular,  section  15B(b)(2)(C). 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  and  Amendment 
No.  1  described  above  be.  and  hereby 
are.  approved,  and  shall  be  effective 
April  25.  1994.99 

By  the  Commission. 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

|FR  Doc.  94-8838  Filed  4-12-94.  8:45  am] 
eiLUNG  CODE  801(M>1-M 


[Release  No.  34-33869;  File  No.  SR-MSRB- 
94-01] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttie  Municipal  Securities  Rulemaking 
Board  Relating  to  Suitability  of 
Recommendations 

April  7.  1994. 

On  January  7.  1994,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  a 
proposed  rule  change  consisting  of 
amendments  to  rule  G-19,  concerning 
suitability  of  recommendations,  and 
rule  G-8  concerning  recordkeeping.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register^  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Background 

In  a  letter  dated  May  8, 1992,  the 
Commission's  Division  of  Market 
Regulation  asked  the  MSRB  to  review 
the  requirements  of  rule  G-19  on 
suitability  of  recommendations  and  to 
consider  strengthening  the  requirements 


^Tbe Commission  simultaneously  issued  an 
order  relating  to  this  matter.  "Order  Preliminarily 
Declining  to  Issue  Stay  Sua  Sponte  and  Establisliing 
Guidelines  for  Consideration  of  Stay  Applications." 
Securities  Exchange  Act  Release  No.  33870  (April 
7.  19941. 

'  15  U.S.C  78s(b)(l)  (1988). 

'Exchange  Aa  Release  No.  33498  (January  21. 
1994).  59  FR  3891  (January  27. 1994). 


for  transactions  in  certain  types  of 
municipal  securities.3  In  September 
1992.  the  Board  published  a  request  for 
comments  on  a  number  of  customer 
protection  issues,  including  the 
application  of  rule  G-19  to  customer 
transactions.*  After  reviewing  these 
matters,  the  MSRB  decided  that  rule  G- 
19  embodies  the  appropriate  general 
standard  for  dealers  in  making 
recommendations  to  customers,  but 
recognized  that  there  was  a  perception 
that  certain  provisions  of  the  rule  could 
be  viewed  as  permitting 
recommendations  to  go  forward  without 
proper  regard  to  the  nature  of  the 
security  being  recommended  and  the 
customer  to  whom  it  is  recommended. 
Accordingly,  at  its  May  1993  meeting, 
the  Board  approved  a  Request  for 
Comments  on  draft  amendments  to 
clarify  and  strengthen  the  suitability 
requirements  of  rule  G-19.  The  MSRB 
requested  public  comment  on  the 
proposal. 5  and  draft  amendments  were 
approved  at  the  November  1993  Board 
meeting  and  form  the  basis  of  the  rule 
change  proposed  herein.  Shortly 
thereafter,  12  groups  and  associations 
representing  a  broad  range  of  market 
participants  submitted  to  the 
Commission  a  Joint  Statement  on 
Improvements  in  Municipal  Securities 
Market  Disclosure.o  The  Joint  Statement 
called  on  the  MSRB  to  monitor  the 
effectiveness  of  its  suitability  rules  and 
to  strengthen  those  rules  if  appropriate. ^ 
The  Joint  Statement  specifically  called 
for  suitability  rules  to  require  disclosure 
of  ratings  and  whether  the  issuer  has 
committed  to  provide  annual  financial 


1  See  Letter  from  William  H.  Hej-man.  Director. 
Division.  Commission,  to  Christopher  Taylor, 
E.xecutive  Director,  MSRB  (May  8. 1992).  See  also 
Remarks  of  Richard  Y.  Roberts.  Commissioner,  SEC. 
"Proposals  to  Improve  the  Integrity  of  the 
Municipal  Securities  Market."  Before  the  Bond 
Club  of  Virginia  (June  13.  1992);  "f>reserve  Integrity 
of  Municipal  Securities  Market."  Before  the  1992 
Bond  Buyer  Municipal  Finance  Conference 
(October  22,  1992):  and  "Commentary  on  Customer 
Protection  Study  Comments,"  Before  the  Public 
Securities  Association  (February  25. 1993). 

« MSPB  Bcyorts.  Vol.  12,  No.  3  (Sept.  1992)  at  3- 
7 

^  MSHBPeports.  Vol.  13.  No.  3  (June  1993)  at  7- 
10. 

s/om*  Statement  on  Improvements  in  Municipal 
Securities Markel  Disclosure  ("Joint  Statement") 
(December  20. 1993).  The  Joint  Statement  was 
submitted  by  the  American  Bankers  Association's 
Corporate  Trust  Committee.  American  Public  Povver 
Association.  Association  of  Local  Housing  Finance 
,\gpncies.  Council  of  Infrastructure  Financing 
Authorities,  Government  Finance  Officers 
Association.  National  Association  of  Bond  Lawyers. 
National  Association  of  Counties.  National 
As.wciation  of  State  Auditors.  Comptrollers  and 
Treasurer*.  National  Association  of  State 
Treasurer*.  National  Council  of  State  Housing 
Agencies.  National  Federation  of  Municipal 
Analysts,  and  Public  Securities  Association. 

'  M  at  3. 


reports.e  In  September,  1993,  the  MSRB 
indicated  it  was  considering  requiring 
municipal  securities  dealers  to  disclose 
to  their  customers  the  importance  of 
secondary  market  information  and 
whether  the  issuer  has  agreed  to 
voluntarily  provide  such  disclosures.^ 

II.  Description 

The  proposed  rule  change  amends 
MSRB  rules  G-19  and  G-8  and  is 
designed  to  strengthen  the  Board's 
customer  suitability  rule. 

It  eliminates  two  provisions  from  rule 
G-19.  Rule  G-19  generally  requires  that 
before  making  any  recommendations  to 
a  customer,  a  dealer  must  first 
determine  that  the  proposed  transaction 
is  suitaMe  for  the  customer.  One 
provision  of  the  rule  in  its  current  form, 
which  is  in  effect  an  exemption  to  it, 
permits  a  dealer  to  make  a 
recommendation  when  a  customer  fails  ' 
to  provide  sufficient  information  about 
himself,  as  long  as  the  dealer  has  no 
reasonable  grounds  to  believe  and  does 
not  believe  that  the  recommendation  is 
unsuitable.  The  Board  proposes  deleting 
the  provision  to  avoid  any  ambiguities 
regarding  a  dealer's  obligation  to  make 
a  suitability  determination  and  to 
prevent  any  future  use  of  the  provision 
as  an  excuse  for  unsuitable 
recommendations.  As  a  result  of  this 
rule  change,  a  dealer  who  lacks  specific 
information  regarding  a  customer's 
financial  status  or  investment  objective, 
but  reasonably  believes  that  an 
investment  is  suitable  for  the  customer, 
would  not  be  permitted  to  go  forward 
with  the  recommendation. 

A  second  exemptive  provision  of  the 
current  rule  allows  dealers  to 
recommend  specific  municipal 
securities  to  investors  who  want  to 
invest  in  those  securities  even  after 
being  informed  by  the  dealer  that,  based 
on  their  financial  circumstances, 
investments  in  those  securities  would 
not  be  suitable.  The  Board  also  proposes 
deleting  this  provision  to  strengthen  the 
suitability  rule. 

The  proposed  rule  change  also 
amends  rule  G-19  to  clarify  the 
information  that  municipal  securities 
dealers  must  obtain  from  customers  and 
when  it  must  be  obtained.  For  non- 
institutional  customers,  the  rule  change 
clarifies  that  dealers  must  make 
reasonable  efforts  to  obtain  the 
following  information:  The  customer's 
financial  status,  tax  status,  investment 
objectives  and  such  other  information 
used  or  considered  to  be  reasonable  and 


"/rf.  at4. 

«  See  MSRB.  Report  of  the  Municipal  Securities 
Rulemaking  Board  on  Regulation  of  the  Municipal 
Securities  Market  (Sept.  1993)  at  6-7. 
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necessary  by  the  dealer  in  making 
recommendations  to  the  customer. 'o 
The  proposal  does  not  establish  a 
specific  list  of  items  that  must  be 
requested  from  institutional  accounts. 

The  suitability  rule  itself  applies 
equally  to  institutional  and  non- 
institutional  accounts,  irrespective  of 
the  different  information  gathering 
requirements.  It  states  that  for  each 
recommendation  of  a  municipal 
securities  transaction,  a  broker  or  dealer 
shall  have  reasonable  grounds,  based 
upon  information  available  from  the 
issuer  and  facts  disclosed  by  the 
customer  or  otherwise  known  about  the 
customer,  to  believe  that  the 
recommendation  is  suitable. 

The  proposed  rule  change  also  revises 
the  definition  of  "institutional  account" 
contained  in  rule  G-8.  The  new 
definition  would  add  the  accounts  of 
savings  and  loan  associations, 
investment  advisers  registered  under 
Section  203  of  the  Investment  Advisers 
Act  of  1940  and  other  entities  (whether 
a  natural  person,  corporation, 
partnership,  trust,  or  otherwise)  with 
total  assets  of  at  least  S50  million  to 
those  of  banks  and  registered 
investment  companies  under  the 
definition  of  "institutional  accounts." 
This  amendment  would  make  the 
Board's  definition  of  "institutional 
account"  the  same  as  that  e.stablished  by 
Article  III,  section  21(c)(4)  of  the 
National  Association  of  Securities 
Dealers  ("NASD")  Rules  of  Fair  Practice 
for  purposes  of  suitability 
determinations. 

III.  Discussion 

Since  the  adoption  of  suitability  rules 
in  the  late  1970's,  there  have  been 
significant  changes  in  the  municipal 
securities  markets.  The  number  of  retail 
investors  has  increased  and  the 
introduction  of  more  complex,  and  in 
some  cases,  speculative  municipal 
securities  has  become  a  characteristic  of 
today's  market.  In  addition,  there  have 
been  a  number  of  defaults  in  municipal 
securities  in  recent  years,  including 
some  defaults  in  unrated  and  conduit 
bonds." 

As  a  result  of  these  developments,  the 
Commission  believes  it  is  critical  that 


'"The  proposed  rule  change  also  clarifips  rule  G- 
8  to  require  that  customer  suitability  information 
used  to  make  a  suitability  determination  be 
recorded  in  the  customer  account  record. 

"  Examples  include  the  defaults  engendered  by 
the  failures  of  Tucson  Electric  Power  and 
Washington  (State)  Public  Power  Supply  System, 
and  the  bankruptcies  arising  out  of  the  Colorado 
Special  Districts.  See.  e.g.  Stamas.  "Rep.  Dingcll 
Asks  SEC  to  Investigate  Defaults  by  Special 
As.sessment  Districts  in  Colorado."  The  Bond  Buwr 
at  1  (Jan.  25. 1991);  Doyle.  "SEC  Chief  Tells 
Congress  Muni  Market  Probe  Still  Underway." 
Associated  Press  (Septemtier  9.  1993). 


dealers  have  clear  policies  to  ensure  that 
sales  personnel  do  not  recommend 
securities  to  customers  without  proper 
regard  to  the  nature  of  the  security  being 
recommended  and  the  customer  to 
whom  it  is  being  recommended. 
Furthermore,  because  of  the  lack  of 
available  information  regarding  prices 
and  risk  of  municipal  securities,  brokers 
and  dealers  have  an  information 
advantage  relative  to  their  customers. 
Particularly  in  such  an  environment,  it 
is  wholly  appropriate  to  hold  brokers 
and  dealers  to  high  professional 
standards  when  making 
recommendations  to  their  customers.  12 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Board  and 
in  particular,  section  15B(b)(2)(C), 
which  authorizes  the  Board  to  adopt 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in     - 
facilitating  transactions  in  municipal 
securities  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  notes  also  that  the 
proposed  rule  change  addresses  the 
concerns  raised  by  the  Division  of 
Market  Regulation  in  its  1993  report  to 
Congress  on  the  Municipal  Securities 
Market. 13  in  that  report,  the  Division 
cited  sales  practices  as  one  area  that 
could  benefit  from  increa.sed  MSRB 
attention  and  specifically  encouraged 
the  MSRB  to  update  its  suitability  and 
customer  protection  rules. 

The  Commission  believes  that  the 
proposed  rule  change  will  help  prevent 
fraudulent  and  deceptive  practices  and 
promote  just  and  equitable  principles  of 
trade  because  it  is  designed  to  ensure 
that  dealers,  before  making  a 
recommendation  to  a  customer,  take 
appropriate  steps  to  determine  that  the 
municipal  securities  transaction  is 
suitable.  In  particular,  by  clarifying  and 
strengthening  the  rules  governing  the 
inquiries  dealers  must  make  of 


''As  part  of  its  overall  effort  to  improve  customer 
protection  in  the  municipal  securities  market,  the 
Commission  also  recently  published  for  comment  a 
proposed  amendment  to  Rule  15c2-l2  under  the 
Securities  Exchange  Act  of  1934.  This  amendment 
would,  inter  aha,  make  it  unlawful  for  a  broker  or 
dealer  to  recommend  the  purcha.se  or  sale  of  a 
municipal  security,  without  having  reviewed  the 
information  the  issuer  of  the  municipal  security  has 
undertaken  to  provide.  The  purpose  of  the  proposed 
amendment  is  to  further  deter  fraud  and 
manipulation  in  the  municipal  securities  market  by 
prohibiting  the  underwriting  and  subsequent 
recommendation  of  securities  for  which  adequate 
information  is  not  available. 

"Division  of  Market  Regulation.  Securities  and 
Exchange  Commission,  Stuff  Heport  on  the 
Municipal  Sccuntics  Market  (Sept.  1993). 


customers  and  the  circumstances  under 
which  recommendations  are 
permissible,  the  rule  change  will  further 
important  goals  such  as  assuring  the 
integrity  of  the  market  for  municipal 
securities  and  safeguarding  the  interests 
of  the  investing  public. 

Institutional  customers  also  will  be 
better  protected  under  the  proposed  rule 
change  because  brokers  an  dealers  will 
be  required  to  have  reasonable  grounds, 
based  upon  information  available  from 
the  issuer  and  facts  disclosed  by  or 
known  about  a  customer,  for  believing 
that  a  recommendation  is  suitable, 
whether  or  not  the  client  is  an 
institution.  Institutional  and  non- 
institutional  customers  will  be  treated 
differently  only  with  respect  to  the 
precise  information  that  must  be 
obtained  prior  to  a  recommendation.  For 
both  types  of  customers,  information 
still  must  be  obtained  that  is  adequate 
to  support  a  reasonable  suitability 
determination.  There  will  be  no 
difference  in  the  standard  a  broker  or 
dealer  is  held  to  in  determining  the 
suitability  of  that  recommendation. 
Thus,  in  many  cases,  even  though  not 
required  to  obtain  certain  types  of 
customer  information  for  recordkeeping 
purposes,  dealers  will,  as  a  practical 
matter,  need  to  obtain  the  same  types  of 
information  for  certain  institutional 
accounts  as  would  be  required  for  non- 
institutional  accounts." 

Furthermore,  by  revising  the 
definition  of  "institution"  to  conform 
with  the  definition  used  by  the  NASD.'s 
the  proposed  rule  change  promotes 
consistency  in  classification,  thereby 
facilitating  the  determination  of  the 
proper  duty  of  inquiry  owed  to  the 
particular  client,  and  reduces  confusion 
in  the  administration,  compliance  and 
surveillance  of  municipal  securities 
dealers  by  NASD  examiners. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 


"The  Commission  believes  that  the  NASD  and 
the  MSRB  should  reconsider  specifying  information 
collection  requirements  for  dealers  when 
recommending  securities  to  "Institutional 
accounts  "  In  particular,  the  Commission  b<>lievps 
that  the  NASD  and  the  MSRB  should  evaluate  |i| 
the  appropriateness  of  dealers  making  such 
recommendations  to  high  net  worth  individuals, 
absent  the  kind  of  information  required  to  be 
obtained  for  non-institutional  accounts,  and  (ii)  the 
need  to  provide  dealers  with  more  definite 
guidance  regarding  the  kind  of  customer 
information  that  they  should  obuin  before  making 
recommendations  lo  different  types  of  institutional 
accounts. 

'■^NASD  Rules  of  Fair  Practice.  An.  ni.  .wkIkjii 
2(b).  NASD  Manual  (CCH)  2152. 
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By  the  GuBnussioa. 
Margaret  H.  McFariand. 
Deputy  Secntuy. 
[FR  Doc.  94-8a3»  Filed  4-12-94: 8:45  ami 


[R«l688e  No.  34-33852;  FNe  No.  SR-NSCC- 
94-03] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Amending 
NSCCs  By-taws  to  Provide  for  an 
Additional  Memtwr  of  the  Board  of 
Directors 

April  1. 1994. 

Pvirsuantto  section  IQGiKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  ^ven  that  on 
March  4. 1994.  the  ^4ational  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchai^ 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  hems  have 
been  primarily  prepared  by  NSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Setf-Regiilatoty  Organization's 
Statement  of  the  Terms  of  Substance  oi 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
NSCCs  by-laws  to  allow  for  an 
additional  member  of  the  board  of 
directors. 

n.  Self-Regulatorj  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Se!f-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

When  NSCC  was  formed,  the  number 
of  directors  on  the  board  was  sixteen.  To 
provide  a  greater  representation  of  the 
participants  in  the  management  of 
NSGC,  the  number  of  directors  on  the 
board  was  increased  to  seventeen  in 


1984  and  to  eighteen  in  1990.2  NSCCs 
participant  basie  has  exp«ided 
significantly  since  1990.  Therefore, 
NSQG  beeves  that  it  is  in  the 
participants'  interest  that  the  number  of 
directors  again  be  increased.  NSCCs  by- 
laws permit  the  number  of  directors  to 
be  increased  from  time  to  time.  The  rule 
change  consists  of  an  amendment  to  the 
by-laws  increasing  the  number  of 
directors  on  the  board  frcwn  eighteen  to 
ninateen.  Pursuant  to  NSCCs 
shareholders  agreement,  the  board  of 
directors  is  made  up  as  follows:  One 
director  representing  each  ^areholder 
[i.e.,  the  New  York  Stock  Exchange, 
American  Stock  Exchange,  and  National 
Association  of  Securities  Dealers),  one 
director  representing  NSCCs 
management  (i.e.,  NSCCs  president  and 
chief  executive  officer),  and  the 
remaining  directors  are  selected  from 
NSCCs  particif>ants.  The  additional 
participant  director  will  further  the 
opportunity  for  participants  to  be 
represented  on  ttie  board  and  to 
participate  in  the  administration  of 
NSCC 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(C)  3  of  the  Act  because  it 
increases  the  opportunity  for  NSCCs 
participants  to  be  involved  in  the 
administration  of  NSCCs  affairs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(C)  *  states  that  the 
rules  of  a  clearing  agency  must  assure  a 
fair  representation  of  its  shareholders 
(or  members)  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  The 
Commission  believes  that  the  proposed 
increase  in  the  number  of  directors  on 
the  board  is  consistent  with  NSCCs 
obligations  under  section  17A  because 


I  IS  U.S.C  78»(b){lUlMB). 


2  Securities  Exchange  Act  Release  No.  27964  (May 
2.  1990).  55  FR  19400  (File  No.  SR-NSCC-90-02| 
(ord«r  appcoviug  proposed  rule  changed 

1  IB  U.S.C  78(}-l(bK3)(C)  (1988). 


the  result  will  be  a  board  which  reflects, 
to  a  greater  degree,  NSCCs  participants. 
As  a  result,  participants  will  be  a^irded 
additional  opportunities  to  raise, 
discuss,  and  help  resolve  issues  that 
effect  them. 

NSCC  has  requested  that  the 
Commission  fiml  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  fihng.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  it  will  give  NSCC  the 
opportunity  to  have  the  additional 
participant  member  elected  and 
possibly  participate  in  the  next  board 
meeting,  which  is  scheduled  for  April 
1994. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregohig. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-94-03  and  should  be 
submitted  by  May  4,  1994. 

It  Is  Therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  s  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-03)  be,  and  hereby  is 
approved. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-8806  Filed  4-12-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

April  7, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Hi  Shear  Technology  Corporation 
Common  Stock,  S.OOl  Par  Value  [File  No. 
7-12269) 
Highlander  Income  Fund.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
12270) 
Grupo  Embotellador  de  Mexico  S.A.  de  C.V. 
Global  Depositary  Shares  and  Rep.  2  Ord. 
ShrsCFileNo.  7-12271) 
PN  Realty  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12272) 
Fidelity  Advisor  Emerging  Asia  Fund,  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No. 
7-12273) 
RCM  Strategic  Global  Government  Fund.  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-12274) 
Security  Capital  Industrial  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-12275) 
Emerging  Markets  Floating  Rate  Fund.  Inc. 
Common  Stock.  S.OOl  Par  Value  (File  No. 
7-12276) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  28, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
VkTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investor^. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary 

[FR  Doc.  94-8802  Filed  4-12-94;  8:45  am] 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings  for 
Regions  1-6 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Meetings  notice. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  hereby  published  for 
the  Series  16  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  1994  meetings  are  scheduled 
as  follows: 

1.  April  27,  9  a.m.  to  1  p.m.,  San 
Diego,  California,  Region  6  Advisory 
Board. 

2.  May  10.  9  a.m.  to  1  p.m..  Buffalo, 
New  York.  Region  1  Advisory  Board. 

3.  May  12,  9  a.m.  to  1  p.m.,  Detroit, 
Michigan,  Region  3  Advisory  Board. 

4.  May  17.  9  a.m.  to  1  p.m.,  Santa  Fe, 
New  Mexico,  Region  5  Advisory  Board. 

5.  May  24.  9  a.m.  to  1  p.m.  Tampa, 
Florida,  Region  2  Advisory  Board. 

6.  May  26,  9  a.m.  to  1  p.m.,  Austin, 
Texas,  Region  4  Advisory  Board. 
ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  San  Diego.  California— Doubletree 
Hotel  at  Horton  Plaza,  910  Broadway 
Circle. 

2.  Buffalo.  New  York— Hyatt  Regency 
Buffalo,  Two  Fountain  Plaza. 

3.  Detroit,  Michigan— The  Westin 
Hotel,  Renaissance  Center. 

4.  Santa  Fe,  New  Mexico — TBA. 

5.  Tampa.  Florida — Holiday  Inn 
Crovrae  Plaza/Westshore,  700  N. 
Westshore  Boulevard. 

6.  Austin.  Texas— Hyatt  Regency 
Austin.  208  Barton  Springs  Road. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  NVV.. 
Washington,  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Law  No.  101-73,  103 
Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

PURPOSE:  The  Regional  Advisory 
Boards  provide  the  Resolution  Trust 
Corporation  (RTC)  with 
recommendations  on  the  policies  and 
programs  for  the  sale  of  RTC  owned  real 
property  assets. 

AGENDA:  Topics  to  be  addressed  at  the 
six  meetings  will  include  progress 


reports  on  the  transition  of  RTC  into  the 
Federal  Deposit  Insurance  Corporation, 
minority  preference  provisions  in  the 
RTC  Completion  Act,  transference  of 
RTC  assets  to  the  nearest  regional  office 
for  management  and  disposition, 
minority  participation  in  the  RTC  Small 
Investor  Program,  and  RTC's  marketing 
efforts  to  community  development 
oi^anizations.  In  addition,  the  Boards' 
will  review  the  impact  of  RTC  property 
sales  on  local  real  estate  market 
conditions,  RTC's  reduction  efforts  for 
SAMDA's  and  SAMA's  and  the  status  of 
RTC's  Affordable  Housing  Program.  The 
Boards  will  hear  from  the  vice 
presidents  of  each  of  RTC's  regional 
offices  as  well  as  from  witnesses 
testifying  on  specific  agenda  topics. 

STATEMENTS:  Interested  persons  may 
submit  to  an  Advisory  Board  written 
statements,  data,  information,  or  views 
on  the  issues  pending  before  the  Board 
prior  to  or  at  the  meeting.  The  meetings 
will  include  a  public  forum  for  oral 
comments.  Oral  comments  will  be 
limited  to  approximately  five  minutes. 
Interested  persons  may  sign  up  for  the 
public  forum  at  the  meeting.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  April  8, 1994. 
)ill  Nevius, 

Committee  Management  Officer.  Office  of 

A  dvisory  Board  Affairs. 

[FR  Doc.  94-8907  Filed  4-12-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[DocKet  No.  94-26;  Notice  01] 

AM  General  Corp.;  Receipt  of  Petition 
For  Determination  of  Inconsequential 
Noncompliance 

AM  General  Corporation  of  Livonia. 
Michigan  has  determined  that  some  of 
its  vehicles  fail  to  comply  with 
Paragraph  S5.3.1.1  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  "Lamps.  Refiective  Devices, 
and  Associated  Equipment,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573.  AM  General  has  also 
petitioned  to  be  exempted  ft-om  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
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National  TrafRc  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S5.3.1.1  of  Standard  No. 
108  states  in  part  that  "*  *  'no  part  of 
the  vehicle  shall  prevent  •  •  •  any 
other  lamp  &om  meeting  the 
photometric  output  at  any  test  point 
specified  in  any  applicable  SAE 
Standard  or  Recommended  Practice." 

AM  General  determined  that  certain 
of  its  1992-1994  HUMMER  vehicles  do 
not  meet  the  requirements  of  Paragraph 
S5.3.1.1  in  Standard  No.  108.  The 
HUMMER  is  a  truck.  Its  gross  vehicle 
weight  rating  is  10,300  pounds.  The 
noncompliant  vehicles  were  built  from 
July  1992  through  Februarj,- 1994,  and 
are  those  models  equipped  with  an 
optional  rear-mounted,  swingaway 
carrier  for  a  full-size  spare  tire. 

AM  General  stated  that  the  HUMMER 
is  required  to  be  equipped  with 
identification  lamps  at  the  rear  of  the 
vehicle,  since  the  width  of  the 
HUMMER  exceeds  80  inches.  The 
HUMMER  has  three  identification 
lamps  (left-side,  center,  and  right-side) 
mounted  on  a  horizontal  bar  just  above 
the  rear  bumper.  The  noncompliance  is 
that  the  optional  spare  tire  and  its 
carrier,  supported  by  the  rear  bumper, 
obstruct  some  visibility  of  each  of  the 
three  identification  lamps.  On  578 
vehicles,  built  from  July  1992  through 
January  1994.  a  photometric 
noncompliance  exists  at  the  lOU  45R 
test  point  on  the  right  lamp,  and  the 
lOU  45L  test  point  on  the  left  and  center 
lamps. 

AM  General  explained  that  its 
solution  for  this  problem  was  to  lower 
the  lamps  by  0.75  inch.  However. 
"[sjubsequent  to  implementing  this 
revision,  it  was  discovered  that  a  small 
hex  sc3ew  head  (V4  x  Vh)  on  the  spare 
tire  carrier  now  obstructed  the  [V  10)D 
test  point  on  the  center  lamp  with  the 
lamp  in  the  revised  lower  position." 
The  vehicles  involved  in  this  second 
noncompliance  were  built  in  February 
1994.  The  actual  number  of  vehicles  is 
not  known  at  this  time. 

AM  General  stated  it  believes  the  first 
noncompliance  among  the  578  vehicles 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  offered  the  following 
rationale: 

The  obscuration  of  the  lamps  by  the  wheel/ 
tire  assembly  affiects  only  a  10  U45  test  point 
for  each  lamp  *  •  *.  (T)his  typically  reduces 
the  visibility  angle  from  10°  to  about  T.  At 
a  following  distance  of  12  feet  in  an  adjacent 
lane,  this  reduces  the  effective  visibility 
point  by  less  than  8  (inches)  •   •   *. 


The  obscuration  occurs  only  in  close 
proximity  to  the  vehicle.  Since  an 
identification  lamp  is  a  steady-burning 
market  lamp,  not  a  signaling  lamp,  its 
function  is  most  important  as  a  vehicle 
approaches  from  the  rear.  For  approaching 
vehicles  in  which  the  operator's  seating 
position  is  high  above  the  ground,  such  as  a 
bus  or  a  heav-y  truck,  the  lamp  would  be  fully 
visible  to  the  operator  until  the  operator  was 
about  25  (feeti  behind.  For  conventional 
passenger  cars,  the  lamp  will  remain  visible 
until  the  operator  is  12-15  [feet]  behind. 
(This  assumes  a  go/no  go  visibility  situation. 
In  reality  the  lower  portion  of  the  lamp  lens 
will  still  be  visible  at  these  distances, 
although  the  photometric  output  is  reduced). 

The  rear  surface  of  the  HUMMER  is  already 
highly      decorated    with    multiple 
marker  lamps  *   *   *.  In  addition  to  the 
partially  obstructed  identification  lamp(s),  at 
least  one  identification  lamp  is  always  visible 
from  either  side.  A  clearance  lamp  is 
supplied  on  the  rear  of  each  fender,  as  well 
as  two  taillamps  •  *  ".With  so  much 
prominent  lighting  on  the  rear  of  the  vehicle 
we  believe  that  the  loss  of  visibility  of  a 
portion  of  each  lamp  Ln  only  a  very  small 
visibility  regime  represents  no  hazard  to 
motor  vehicle  safety.  Any  following  vehicle 
in  an  adjacent  lane  will  have  more  than 
sufficient  indication  of  the  size  and  presence 
of  the  vehicle. 

AM  General  also  stated  it  believes  the 
second  noncompliance  among  the 
vehicles  built  in  Februarj'  1994  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  offered  the  following 
rationale: 

The  obscuration  of  the  lamp  affects  only 
the  V  (lOlD  test  point.  As  described  above. 
the  HUMMER  is  already  amply  equipped 
with  Pear  marker  lamps,  and  any  following 
vehicle  will  have  more  than  adequate  notice 
of  the  presence  of  the  vehicle. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  AM 
General,  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Camment  closing  date:  May  13, 1994, 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 


Issued  on:  April  7, 1994. 
Barry  Fririce, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  94-8811  Filed  4-12-94;  8:45  ami 
BILLING  CODE  4910-6»-M 


DEPARTMEffr  Of  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

April  4.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number.  1535-0118. 

Form  Number.  PD  F  5336. 

Type  of  Review.  Extension. 

Title:  Application  for  Disposition — 
United  States  Savings  Bonds/  Notes 
and/or  Related  Checks  Owned  by 
Decedent  Whose  Estate  is  Being  Settled 
Without  Administration, 

Description:  This  form  is  used  by 
person(s)  entitled  to  a  decedent's  estate 
not  being  administered  to  request 
payment  or  reissue  of  savings  bonds/ 
notes  and/or  related  checks. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Bwderr. 
40,000  hours. 

Clearance  Officer  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt. 
200  Third  Street,  Parkersburg.  West  VA 
26106-1328. 

OMB  Reviewer  Milo  Sunderiiauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  •001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  HMland, 

Departmental  Reports  Management  Officer 
(PR  Doc.  94-8833  Filed  4-12-94;  8:45  ami 

BILUNQ  CODE  481(M0-M 


JMI 


Sunshine  Act  Meetings 


17637 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  {Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10  a.m..  Wednesday, 
April  13.  1994. 

PLACE:  6th  Floor.  1730  K  Street.  NW.. 
Washington.  DC      ' 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  vvill  consider  and  act  upon 
the  following; 

1.  Nally  &■  Hamilton  Enterprises.  Inc.  v 
Secretary  of  Labor  o/b/o  Clayton  Nantz, 
Docket  No.  KENT  92-25&-D.  (Issues  include 
whether  the  judge  erred  in  finding  that  Mr 
Nantz  was  discriminatorily  discharged  in 
violation  of  30  U.S.C.  §  815(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  infoim 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/l-eoO-877-8339 
for  toll  free. 

Dated:  April  6.  1994. 
Jean  H.  Ellen. 

Chief  Docket  Clerk. 

(PR  Doc.  94-9049  Filed  4-11-94;  3:07  pm] 

BILUNG  CODE  673S-01-M 


FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

F.C.S.C.  Meeting  Notice  No.  7-94 

.Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified  as  follows: 


Date  and  time 


Thurs..  April  21. 
1994  at: 


10:00  a.m 


2:00  p.m 
2:30  p.m 
3:00  p.m 
3:30  p.m 

4;00  p.m 


Fri..  April  22. 
1994  at  10:30 
a.m. 


Subject  matter 


State 


Im- 


Oral  Hearings  on  objec- 
tions to  Proposed  Deci- 
sions issued  on  claims 
against  Iran: 
I R-0361— Diversified 

Impex. 
IR-0935— Saks  Inter- 
national. 
IR-290&-AII 

Fastener. 
IR-2910-4.J. 

ports. 
IR-2911— Ijberty 

Fasteners. 
IR-2912— Mansa 
IR-2913— Maxter 

Metal  Corp. 
IR-2914— Rockford 

International. 
IR-3015— Ram 

Cummins         Tool 

Corp. 
IR-3016— Imptex 

International. 
IR-3111— Toplis      & 

Harding. 
I  R-27e5— Shirley 

Westergren. 
IR-2361— Esshagh 

Moradfar. 
IR-2099— Alexis 

VanDemat. 
IR-3125— Ray  Raft. 
IR-31 26— Carolyn 

Raft. 
IR-3127— 
IR-2433— T.      Glenn 

Potjanz. 
Consideration     of     Pro- 
posed    Decisions     on 
claims  against  Iran. 


Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street.  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  OfFicer. 
Foreign  Claims  Settlement  Commission. 
600  E  Street.  NW.,  room  6029, 
Washington,  DC  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington.  DC,  on  April  11. 
1994. 

ludith  H,  Lock. 

Administrative  Officer. 

[PR  Doc.  94-9042  Filed  4-11-94.  2:52  pm] 

BILUNG  CODE  4410-01-M 


Federal  Register 

Vol.  59.  No.  71 

Wednesday.  April  13,  1994 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  16893. 
April  8, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10  a.m.,  Wednesday,  April 
13, 1994. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  April  8,  1994, 
WUliam  W.  Wiles, 

Secretary  of  the  Board 

|PR  Doc.  94-8980  Piled  4-11-94;  12:01  pm) 

BlUINQ  CODE  6210-01 -P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.^Mondav.  April 
18, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  computer 
equipment  and  software  within  the  Federal 
Reserve  System. 

2.  Proposed  acquisition  of  communications 
equipment  within  the  Federal  Reser\e 
System. 

3.  Personnel  actions  {apf>ointments, 
promotions,  assignments,  rcassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  8,  1994 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board 

[FR  Doc.  94-8981  Filed  4-11-94.  12:01  pm] 
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Part  II 


i   s   J 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  34 

Correction  to  References  in  the  Fuel 
Venting  and  Exhaust  Emission 
Requirements  for  Turbine  Engine 
Powered  Airplanes;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  34 

pocket  No.  27686.  Notice  No.  94-10] 

RIN  2120-AE55 

Correction  to  References  in  the  Fuel 
Venting  and  Exhaust  Emission 
Requirements  for  Turbine  Engine 
Powered  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
amend  a  specific  reference  in  the 
Federal  Aviation  Regulations  (FAR)  to 
provide  that  the  preproduction 
certification  compliance  program 
described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16  is  an 
acceptable  means  of  compliance  with 
gaseous  emission  standards.  This 
document  also  proposes  to  amend 
specific  references  to  add  the  effective 
date  of  Volume  II  of  Annex  16.  These 
proposals  respond  to  public  inquiries, 
and  are  intended  to  ensure  that  the 
regulations  accurately  reflect  what  was 
intended  by  the  originally  proposed 
rule. 

DATES:  Comments  must  be  submitted  on 
or  before  June  13,  1994. 
ADDRESSES:  Send  comments  on  this 
proposal  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Chief  Coimsel,  ATTN:  Rules  Docket, 
room  3160,  Docket  No.  27686,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591  or  deliver 
comments  in  triplicate  to:  FAA  Rules 
Docket,  room  91 50,  800  Independence 
Avenue  SVV..  Washington,  DC  20591. 
Comments  may  be  inspected  in  room 
915G  between  8:30  a.m.  and  5  p.m., 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Edward  McQueen,  Research  and 
Engineering  Branch  (AEE-110),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  telephone  (202) 
267-3560. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impacts  of  this  proposal. 


Comments  should  identify  the 
regulatory  docket  or  notice  number,  and 
should  be  submitted  in  triplicate  to  the 
address  above.  All  comments  received, 
as  well  as  a  report  summarizing  any 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  on  this  rulemaking  will  be 
filed  in  the  docket,  and  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  docket  is  available  for 
public  inspection  both  before  and  after 
the  closing  date  for  comments.  The  FAA 
will  acknowledge  the  receipt  of  a 
comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27686." 
When  the  comment  is  received  by  the 
FAA,  the  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-230,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-3474.  Requests  should  be 
identified  by  the  docket  number  of  this 
proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  of  proposed  rulemaking  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

Section  232  of  the  Clean  Air  Act 
Amendments  of  1970,  (42  U.S.C.  7401 
et.  seq.),  requires  the  Federal  Aviation 
Administration  (FAA)  to  issue 
regulations  that  ensure  compliance  with 
all  aircraft  emission  standards 
promulgated  by  the  Environmental 
Protection  Agency  (EPA)  under  Section 
231  of  the  Act.  Those  emission 
standards  are  prescribed  in  40  CFR  part 
87.  iTie  FAA  issued  Special  Federal 
Aviation  Regulation  (SFAR)  Number  27 
(38  FR  35427,  December  28. 1973)  to 
ensure  compliance  with  the  aircraft  and 
aircraft  engine  emission  standards  and 
test  procedures  issued  by  the  EPA  in  40 
CFR  part  87. 

In  1989.  the  FAA  proposed  to  codify 
SFAR  27  (53  FR  18530.  May  23.  1988). 
The  notice  of  proposed  rulemaking 
(NPRM)  proposed  to  add  part  34  to  the 
Federal  Aviation  Regulations  (FAR). 
The  NPRM  included  proposed  §  34.71. 
which  stated  that  compliance  with 
gaseous  emission  standards  would  be 
showm  by  comparing  the  pollutant 


levels  with  the  applicable  emission 
standards.  Proposed  §  34.71  also  stated 
that  an  acceptable  means  of  compliance 
would  be  incorporated  by  reference  in 
proposed  §  34.4.  Proposed  §  34.4 
referenced  the  preproduction  program 
described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16, 
"Environmental  Protection.  Volume  II — 
Aircraft  Engine  Emissions,  First  Edition. 
June  1981,  effective  February  18, 1982," 
as  an  acceptable  means  of  compliance 
with  §34.71. 

In  August  of  1990,  the  proposal  was 
adopted  as  part  34,  "Fuel  Venting  and 
Exhaust  Emission  Requirements  for 
Turbine  Engine  Powered  Airplanes," 
effective  September  10, 1990  (55  FR 
32856.  August  10.  1990).  Part  34 
contains  all  of  the  applicable  aircraft 
engine  fuel  venting  and  exhaust 
emission  requirements  of  SFAR  27.  and 
the  test  procedures  specified  under  the 
regulations  implementing  the  Clean  Air 
Act.  Section  34.4  was  not  adopted  as 
proposed,  but  was  "reserved."  The  FAA 
had  intended  to,  instead,  specifically 
incorporate  in  §  34.71  the  reference  to 
Appendix  6  of  ICAO  Annex  16; 
however,  the  reference  to  an  acceptable 
means  of  compliance  was  inadvertently 
omitted.  In  addition,  the  final  rule  did 
not  state  the  effective  date  of  Volume  II 
of  ICAO  Annex  16  in  several  other 
sections  where  this  cite  was  referenced. 

After  part  34  was  adopted,  the  FAA 
received  several  requests  for 
clarification  of  the  compliance 
standards  stated  in  FAR  §  34.71;  the 
FAA  also  received  inquires  as  to  why 
Appendix  6  to  Volume  II  of  ICAO 
Annex  16  was  omitted  as  an  acceptable 
alternative  to  testing  every  engine. 
Members  of  the  public  stated  that 
§§  34.4  and  34.71  were  different  from 
those  proposed  in  the  NPRM.  The  FAA 
recognizes  that  the  final  rule,  as 
adopted,  caused  the  confusion.  In 
responding  to  the  inquires,  the  FAA  has 
stated  that  the  intent  of  the  1989 
proposal  was  to  accept  Appendix  6  as 
an  alternative  means  of  compliance. 
Accordingly,  the  FAA  has  determined 
that  §§  34.71  should  be  amended  to 
reflect  the  intent  of  the  proposal. 

Synopsis  of  the  Proposal 

The  FAA  proposes  to  revise  §  34.71  of 
part  34  of  the  FAR  to  state  that 
Appendix  6  to  International  Civil 
Aviation  Organization  (ICAO)  Annex 
16.  "Enviroiunental  Protection,  Volume 
II — Aircraft  Engine  Emissions.  First 
Edition.  Jime  1981,  effective  February 
18,  1982."  is  an  acceptable  means  of 
compliance  with  that  section.  In 
addition.  §§  34.64,  34.82.  and  34.89  of 
part  34  would  be  revised  to  state  that 
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the  effective  date  of  Volume  II  of  Annex 
16  is  February  18. 1982. 

Regulatory  Impact  Evaluation 

This  regulatory  evaluation  examines 
the  potential  costs  and  benefits  of  the 
proposed  rule  to  amend  FAR  part  34. 

Tne  objective  of  the  proposed  rule  is 
to  insert  omissions  from  the  current  text 
for  part  34,  which  was  published  in 
August  1990.  The  omissions  include  the 
reference  to  Appendix  6  to  ICAO  Annex 
16.  Environmental  Protection.  Volume  II 
and  the  effective  date  of  ICAO  rule.  In 
short,  the  proposed  revisions  would 
correct  these  omissions  by  referencing 
the  preproduction  certification 
compliance  program  described  in 
Appendix  6  to  ICAO  Annex  16, 
Environmental  Protection,  Volume  II 
and  including  the  effective  date  of 
Februar>'  18,  1982,  for  all  references  to 
Volume  II  of  ICAO  Annex  16  in  part  34. 

Benefits 

The  potential  benefits  of  this 
proposed  rule  ensure  that  the  full  intent 
of  final  rule  for  part  34  would  be 
realized,  and  will  eliminate  any 
confusion  caused  by  the  noted 
omissions. 

Costs 

The  potential  costs  of  the  proposed 
rule  would  be  zero.  No  significant 
adverse  consequences  have  been 
incurred  by  either  the  public  or  the  FA.\ 
as  a  result  of  the  published  error.  After 
publication,  however,  the  FAA's  Office 
of  Environment  and  Energy  was  made 
aware  of  the  error  through  public 
inquiry.  The  proposed  amendments 
would  address  these  inquiries  and 
prevent  future  misunderstandings. 

International  Trade  Impact  Analysis 

The  proposed  rule  represents  a 
clarifying  change  and  would  not  impose 
any  costs  on  either  U.S.  or  foreign 
operators.  Therefore,  a  competitive  trade 
advantage  would  not  be  incurred  by 
either  U.S.  operators  abroad  or  foreign 
operators  in  the  United  States. 

Initial  Regulatory  Flexibility 
Determination 

In  accordance  with  the  Regulator) 
Flexibility  Act  of  1980,  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is 
because  the  proposed  rule  is  clarifying 
in  nature  and  would  not  impose  anv 
costs. 

Environmental  Analysis 

This  proposed  rule  represents  a 
clarifying  change  and  would  not 


significantly  affect  the  quality  of  the 
himaan  environment.  In  addition, 
pursuant  to  Department  of 
Transportation.  "Pohcies  and 
Procedures  for  Considering 
Environmental  Impacts"  (FAA  Order 
1050. ID,  appendix  7,  paragraph  4),  the 
FAA  was  categorically  excluded  from 
pro\-iding  an  environmental  analysis 
with  regard  to  part  34  because  it  was 
mandated  by  law  to  issue  regulations  to 
ensiu^  compliance  with  the  EPA  aircraft 
emissions  standards,  and  the  EPA  has 
performed  all  required  environmental 
analyses  prior  to  the  issuance  of  those 
standards. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposed  rule  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

I  certify  that  the  proposed  rule:  (1)  Is 
not  a  significant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
significant  rule  under  DOT  Regulator)- 
Pohcies  and  Procedures  (44  FR  11034. 
February  26.  1979);  and  (3)  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  34 

Air  pollution  control.  Aircraft. 
The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  34  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  34— FUEL  VENTING  AND 
EXHAUST  EMISSION  REQUIREMENTS 
FOR  TURBINE  ENGINE  POWERED 
AIRPLANES 

1.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1857f-10:  49  U.S.C. 
106(g);  49  U.S.C.  App.  1348(c),  1 354(a).  1421. 
1423. 

2.  Section  34.64  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 


§34.64    Sampling  and  analytical 
procedures  for  measuring  gaseous  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  gaseous 
emissions  shall  be  done  in  accordance 
with  Appendices  3  and  5  to  ICAO 
Annex  16,  Environmental  Protection. 
Volume  II — Aircraft  Engine  Emissions. 
First  Edition,  June  1981.  effective 
Febraar>'  18,  1982.  •   •   • 

3.  Section  34.71  is  revised  to  read  as 
follows: 

§  34.71    Compliance  with  gaseous 
emission  standards. 

Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonewton/ 
Lh rust/cycle  or  grams/ kilowatt/cycle  as 
calculated  pursuant  to  §  34.64  with  the 
applicable  emission  standard  under  this 
part.  An  acceptable  ahernative  to  testing 
every  engine  is  described  in  Appendix 
6  to  ICAO  Annex  16.  Environmental 
Protection.  Volume  II— .Aircraft  Engine 
Emissions,  First  Edition,  June  1981, 
effective  February-  18,  1982.  Other 
methods  of  demonstrating  compliance 
may  be  approved  by  the  Administrator 
with  the  concurrence  of  the 
.Administrator  of  the  EPA. 

4.  Section  34.82  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  34.82    Sampling  and  analytical 
procedures  for  measuring  smoke  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  done  in  accordance 
with  Appendix  2  to  ICAO  Annex  16, 
En\-ironmental  Protection.  Volume  II— 
Aircraft  Engine  Emissions,  First  Edition, 

June  1981,  effective  February  18,  1982. 

»   •   • 

5.  Section  34.89  is  amended  bv 
revising  the  third  sentence  to  read  as 
follows: 

§  34.89    Compliance  with  smoke  emission 
standards. 

*    *    *  An  acceptable  alternative  to 
testing  ever)-  engine  is  described  in 
Appendix  6  to  ICAO  Annex  16, 
Environmental  Protection,  Volume  II — 
Aircraft  Engine  Emissions,  First  Edition. 

June  1981.  effective  February  18,  1982. 

•   *    • 

I-ssued  in  Washington.  DC  on  April  7.  1994. 
Louise  E.  MailleR. 
Dirvctor  of  Environment  and  Entrgy 
!FR  Doc.  94-8840  Filed  4-12-94:  8  45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  61  and  141 

Pocket  No.  27184;  Amdt.  Nos.  61-95  and 
141-5] 

RIN2120-AF13 

Renewal  of  Flight  Instructor 
Certificates 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  tho 
Federal  Aviation  Regulations  (FAR) 
governing  the  renewal  of  flight 
instructor  certificates  by  permitting 
holders  of  flight  instructor  certificates  to 
renew  their  certificates  by  completing 
an  approved  number  of  hours  of  ground 
or  flight  instruction,  or  both,  in  an 
approved  flight  instructor  refresher 
course  (FIRC).  The  effect  of  this  final 
rule  will  proWde  an  equivalent  level  of 
safety  while  reducing  the  financial 
burden  placed  on  individual  flight 
instructors. 

EFFECTIVE  DATE:  April  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Lynch,  Regulations  Branch  (AFS- 
850).  General  Aviation  and  Commercial 
Division,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SVV.,  Washington.  DC  20.S91; 
Telephone  (202)  267-8150. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs  (APA-200),  800 
Independence  Avenue  SVV.. 
Washington,  DC  20591,  or  by  calhng  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify/ 
the  doclcet  number  of  this  amendm'^nt. 

Background 

The  decision  to  amend  the  specific 
number  of  hours  of  instruction  that 
holders  of  flight  instructor  certificat;  s 
must  complete  in  an  approved  FIRC  to 
renew  their  certificates  originated  from 
a  petition  for  e.xemption  submitted  by 
the  AOPA.  The  AOPA  petitioned  the' 
Federal  Aviation  Administration  (FA-A) 
for  exemption  from  §  61.197(c)  of  the 
FAR  to  permit  holders  of  flight 
instructor  certificates  to  renew  their 
certificates  by  attending  an  approved 
FIRC  of  16  hours  of  ground  or  flight 
instruction,  or  both,  in  lieu  of  the 
current  24  hours  required  by  §  61.197(e). 
The  AOPA  fully  described  its  rationale 
in  its  petition  for  exemption. 


The  FAA  agreed  with  the  AOPA's 
rationale  in  its  petition  for  exemption. 
There  is  a  need  to  streamline  current 
FIRCs  to  provide  fur  a  condensed 
weekend  renov.'al  program.  The  majority 
of  certificated  flight  instructors  maintain 
personal  or  professional  responsibilities 
suf;h  that  vvfekend  rs^newal  is  a  needod 
option  for  the  maintenance  of  their 
certificHte.  The  recent  advances  in 
instruitional  technology  and  training 
U'chiiiques  more  than  compensate  for  a 
reduction  in  classroom  time 
requirements.  The  innovative  and 
Interactive  educational  programs,  sui.h 
as  the  .XOPA's  "Trigger  Tapes"  and 
"Operation  Airspace'"  facilitating 
learning  at  the  application  level,  allow 
for  a  reduction  in  the  amount  of  hours 
that  holders  of  flight  instructor 
ctjrtificates  must  complete  in  an 
approved  FIRC  to  renew  their 
certificates  while  maintaining  the 
current  level  of  safety. 

The  FAA  determined,  however,  that 
rulemaking  was  necessary  to  permit 
holders  of  flight  instructor  certificates  to 
renew  their  certificates  by  attending  an 
approved  FIRC  of  fewer  hours  of  ground 
or  flight  instruction,  or  both,  than  the  24 
houra  currently  required  by  the  FAR. 
Therefore,  the  FAA  decided  that  the 
appropriate  response  to  the  AOPA's 
petition  for  exemption  was  to  propose  a 
change  to  the  existing  regulations.  The 
FAA  concluded  that  the  current  level  of 
safety  would  be  maintained  and  was 
appropriate  in  light  of  the  recent 
advances  In  instructional  technology 
and  training  techniques.  In  addition,  the 
FAA  determined  that  the  option  to 
specify  the  number  of  hours  of 
instruction  through  an  FAA  approval,  as 
part  of  the  approved  renewal  program, 
will  offer  substantial  benefits  to  the 
aviation  community;  specifically,  it  will 
eliminate  the  burden  of  the  longer  24 
hour  course,  mitigate  the  current 
decline  in  instructional  resources,  and 
offt;r  financial  advantages  to  individual 
flight  instructors.  For  example,  approval 
of  AOPA's  16  hour  course  will  allow  a 
1  ddy  reduction  in  travel  expenses  to 
individual  fiight  instnictors  saving  an 
average  per  diem  cost  of  Si 00. 

1  he  AOPA  petition  for  exemption  was 
published  in  the  Federal  Register  on 
March  17,  1993  (58  FR  14466).  The  FAA 
rcjeived  two  comments  on  the  petition 
of  which  both  comments  voiced 
support.  After  review  of  die  petition  and 
the  submitted  comments,  the  FAA 
concluded  that  while  the  petition  had 
considerable  merit,  the  AOPA  was  not 
unique  in  its  position.  Therefore,  on 
September  17,  1993.  the  FAA  issued 
Notice  No.  93-11  (58  FR  48748)  that 
proposed  to  permit  holders  of  flight 
instructor  certificates  to  renew  their 
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certificates  by  completing  an  approveil 
number  of  hours  of  ground  or  flight 
instruction,  or  both,  in  an  approved 
FIRC. 

Discussion  of  Public  Comments 

.'\.  General 

The  FAA  received  47  comments  in 
response  to  Notice  No.  93-11,  mostly 
from  certified  flight  instnictors  (CFl's). 
The  following  organizations  also 
submitted  comments:  Aircraft  Owners 
and  Pilots  Association  (AOPA),  AOPA 
Air  Safety  Foundation,  Arizona  Pilots 
Association,  Einbrv-Riddle  Aeronautical 
University.  Gaits  Aviation  Seminars, 
Inc.,  Hoffman  Pilot  Center,  Inc., 
Richmor  Aviation,  Skylanes,  Inc.,  and 
Wisconsin  Department  of 
Transportation. 

Thirty-three  commcnters.  including 
the  Arizona  Pilots  Association,  Embry- 
Riddle  Aeronautical  University.  Gaits 
.Aviation  Seminars.  Inc..  Skylanes,  Inc.. 
and  the  Wisconsin  Department  of 
Transportation  support  the  proposal  to 
amend  §  61.197(c)  of  the  FAR  by 
permitting  holders  of  flight  instructor 
certificates  to  renew  their  certificates  by 
completing  an  approved  number  of 
hours  of  ground  or  flight  instruction,  or 
both,  in  an  approved  FIRC. 

Three  commenters.  including  the 
AOPA  and  the  AOPA  Air  Safety 
Foundation,  indicate  that  while  they 
agree  with  the  proposal  to  amend  the 
specific  number  of  hours  of  instruction 
that  holders  of  flight  instructor 
certificates  must  complete  in  an 
approved  FIRC  to  renew  their 
certificates,  they  believe  that  16  hours 
should  be  the  minimum  number  of 
hours  in  an  approved  FIRC  and  that  this 
minimum  requirement  should  be 
written  into  the  rule  to  avoid  any 
misinterpretation.  The  FAA  has 
determined  that  instructional 
technology  and  training  techniques  will 
continue  to  change  and  develop  over 
time.  Therefore,  the  FAA  has  concluded 
that  the  appropriate  response  is  not  to 
state  the  specific  number  of  hours  in  the 
nile,  which  may  change  over  time,  but 
to  address  the  standards  and 
recommended  number  of  hours  required 
for  an  approved  FIRC  through  an 
Advisory-  Circular  that  the  FAA  will 
develop  to  ensure  that  a  high  level  of 
safety  is  maintained. 

Hoffman  Pilot  Center,  Inc.  and  one 
other  commenter  are  opposed  to 
reducing  the  number  of  hours  currently 
required  in  an  approved  FIRC.  Hoffman 
believes  that  reducing  the  number  of 
required  hours  in  an  approved  FIRC  to 
16  hours  is  a  marketing  ploy  rather  than 
an  accurate  accounting  for  the  changing 
information  in  the  avia'ion  industry. 
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The  other  commenter  believes  the 
current  24-hour  requirement  is 
inadequate  and  that  by  going  to  a 
reduced  number  of  hours  in  an 
approved  FIRC  wrould  only  serve  to 
make  the  entire  FIRC  class  "one  large 
video  program."  The  FAA  has 
determined  that  reducing  the  amount  of 
hours  that  holders  of  flight  instructor 
certificates  must  complete  in  an 
approved  FIRC  to  renew  their 
certificates  will  not  have  an  adverse 
effect  on  safety.  The  FAA  has  concluded 
that  the  recent  advances  in  instructional 
technology  and  training  techniques 
allow  for  a  reduction  in  the  specific 
number  of  hours  in  an  approved  FIRC 
while  maintaining  the  current  level  of 
safety. 

B.  Cost  Impact 

One  commenter  feels  that  the  FAA 
overestimated  the  value  of  flight 
instructor  time;  in  the  economic 
evaluation  the  FAA  assumed  that  a 
flight  instructor  earned  approximately 
$20  per  hour,  the  commenter  believes  it 
is  more  Hke  $11  per  hour.  The  FAA  has 
determined  that  wiiile  some  flight 
instructors  earn  $11  per  hour,  oiher 
flight  instructors  earn  $35  per  hour,  The 
FAA  has  concluded  that  on  the  average 
a  flight  instructor  earns  $20  per  hour 
and  that  this  is  a  reasonable  number. 

C.  Recommendations 

Richmor  Aviation  and  one  other 
commenter  agree  with  the  proposal  to 
allow  for  approval  of  the  number  of 
hours  of  instruction  that  holders  of 
flight  instructor  certificates  must 
complete  in  an  FAA  approved  FIRC  to 
renew  their  certificate  but  points  out 
that  a  parallel  provision  in  §  141.79(c) 
also  needs  to  be  amended  to  be 
consistent  with  §  61.197(c).  Section 
141.79(c)  requires  each  chief  flight 
instructor  in  an  approved  FAA  part  141 
school,  to  complete  at  least  once  each  12 
months,  a  flight  instructor  refresher 
course  consisting  of  not  less  than  24 
hours  of  ground  or  flight  instruction,  or 
both.  While  §  141.79(c)  deals  with  a 
school  setting  as  opposed  to  §  61.197(c). 
which  deals  with  (he  individual,  the 
FAA  has  determined  that  it  is  a  parallel 
provision  with  identical  issues  as  those 
presented  in  Notice  No.  93-1 1. 
Therefore,  to  afford  part  141  chief  flight 
instructors  the  benefits  given  to  part  61 
flight  instructors,  the  FAA  will  make  a 
conforming  amendment  to  §  141.79(c) 
that  will  be  reflected  in  this  final  rule. 
The  FAA  has  concluded  that  under 
Section  4(a)  of  the  Administrative 
Procedures  Act  (APA),  5  U.S.C.  553(a). 
the  notice  and  public  comment 
requirements  of  Section  553(b)  of  the 
APA  are  unnecessary. 


D.  Additional  Comments 

The  FAA  received  two  comments  that 
requested  revisions  to  the  rule  that  are 
beyond  the  scope  of  the  notice.  One 
commenter  supports  the  proposal  only 
if  a  flight  check  also  is  required  for 
renewal  of  a  flight  instructor  certificate 
because  requiring  classroom  time 
without  a  flight  check  does  not  ensure 
that  the  flight  instructor  can  apply  the 
knowledge  learned  from  the  classroom. 
Another  commenter  is  opposed  to  the 
proposal  on  the  grounds  that  safety 
would  be  better  ser\-ed  if  the  flight 
instructor  were  required  to  demonstrate 
competency  in  an  aircraft  for  renewal  of 
the  flight  instructor  certificate,  as 
opposed  to  classroom  time. 

One  commenter  requests  that  the 
word  "she"  bf  taken  out  of  the  a.-nended 
rule  language  in  §61. 197(c).  and  one 
commenter  suggests  that  the  FAA 
should  form  a  task  group  to  study 
technology  advancements  in  education 
and  their  applicability  to  the  FTRC's. 
Both  commenters  agree  with  the 
proposal  to  allow  for  approval  of  the 
number  of  hours  of  instruction  that 
holders  of  flight  instructor  certificates 
must  complete  in  an  FAA  approved 
FIRC  to  renew  their  certificate. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  flight  instructor 
certification  requirements  have  virtually 
no  bearing  on  flight  operations 
internationally. 

Paperwork  Reduction  Act 

This  final  rule  will  not  change 
reporting  requirements.  Therefore,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  additional  requirements  for 
information  collection  associated  with 
this  final  rule. 

Economic  Evaluation 

This  section  contains  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  information  on  the 
economic  consequences  of  this 
regulatory  action.  This  evaluation 
quantifies,  to  the  extent  practicable, 
estimates  of  the  costs  and  benefits  to  the 
private  sector,  consumers,  and  Federal, 
State,  and  local  governments. 

Executive  Order  12866.  dated 
September  30. 1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 


order  also  requires  the  preparation  of  an 
economic  analysis  of  all  "significant 
regulatory  actions"  except  those 
responding  to  emergency'  situations  or 
other  narrowly-defined  exigencies. 

The  FAA  has  determined  that  this 
rule  is  not  significant.  Therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  the  rule  has  not 
been  prepared.  Instead,  the  agencj-  has 
prepared  a  more  concise  regulator}' 
evaluation  that  analyzes  only  this  rule 
without  identif>-ing  ahematives.  In 
addition  to  the  regulator}-  evaluation, 
this  section  also  contains  a  regulator}- 
flexibility  determination  required  by  the 
1980  Regulatory  Flexibility  Act  (5 
use.  601  et  seq.)  and  an  international 
trade  impact  assessment.  Accordingly, 
the  FAA  makes  the  following  economic 
evaluation  of  this  rule.  Based  on  the 
results  of  its  investigation,  the  FAA  has 
concluded  that  this  final  rule  is  cost- 
beneficial. 

Benefit-Cost  Analysis 

Current  holders  of  flight  instructor 
certificates  may  renew  their  certificates 
if  they  successfully  complete  an 
approved  FIRC  consisting  of  not  less 
than  24  hours  of  ground  or  flight 
instruction,  or  both.  The  FAA  has 
determined,  however,  that  recent 
advances  in  instructional  technology 
and  training  techniques  allow  for  a 
reduction  in  the  number  of  required 
instruction  hours  without 
compromising  safety.  The  FA.-^  vv-ill 
develop  the  standards  and 
recommended  number  of  hours  required 
for  an  approved  FIRC.  This  will  be  done 
to  ensure  that  a  high  level  of  safety  is 
maintained. 

The  benefits  of  this  rule  are  the  cost 
savings  from  the  reduction  in  required 
instructional  hours  and  travel 
expenditures  for  the  affected  flight 
instructors.  For  example,  approval  of 
AOPA's  16  hour  course  would  allow  a 
1  day  reduction  in  travel  expenses  to 
individual  flight  instructors:  assuming 
an  average  per  diem  cost  of  $100  and 
that  two-thirds  of  the  annual  average  of 
20,000  flight  instructors  renewing  their 
certificates  through  FIRCs  would  have 
to  travel  out  of  town,  the  industr}-  could 
realize  an  annual  savings  of  $1.3  million 
in  per  diem  travel  expenses.  There  also 
will  be  a  reduction  in  foregone  earnings. 
Assuming  a  flight  instructor  earns  $20 
per  hour  and  provides  4  to  8  hours  of 
instruction  per  day,  the  reduction  in 
foregone  earnings  would  be  between 
$1.6  million  and  $3.2  miUion  annually. 
In  addition,  the  FAA  believes  that 
individual  flight  instructors  will  realize 
a  savings  in  the  cost  of  the  FIRC  by  the 
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reduction  in  the  number  of  required 
instruction  hours. 

There  will  be  no  incremental  costs 
associated  with  this  final  rule  since  the 
number  of  instruction  hours  required  in 
a  FIRC  would  be  relaxed.  The  FAA  has 
concluded  that  there  will  be  no 
degradation  of  safety  as  any  reduction  in 
instructional  hours  would  be  the  result 
of  advances  in  instructional  technology 
and  training  techniques.  The  FAA 
believes  that  it  is  the  content  of  the 
FIRC,  not  the  specific  number  of  hours 
of  instruction  in  that  FIRC,  that  is 
important  to  safety.  Therefore,  the  FAA 
has  concluded  that  the  final  rule  is  cost- 
beneficial. 

International  Trade  Impact  Analysis 

This  final  rule  will  have  a  negligible 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas  or  on 
foreign  firms  doing  business  in  the  U.S. 
The  final  rule  primarily  affects 
certificated  flight  instructors,  not 
businesses  involved  in  the  sale  of 
aviation  products  or  services. 

Regulatory  Flexibility  Determination 

The  final  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  small  entities.  Flight 
instructors,  rather  than  small  entities, 
will  be  affected  by  this  final  rule.  Where 
a  flight  instructor  is  also  the  sole 
proprietor  of  a  small  business,  and 
exercises  the  privileges  of  his  or  her 
certificate  in  operations  that  are 
incidental  to  that  business,  the  final  rule 
will  have  a  negligible  impact. 

Federalism  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612, 
it  is  determined  that  this  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  final  rule  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  is  not  considered  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  For  this 
reason,  it  has  been  determined  that  the 
expected  economic  impact  of  this 
amendment  is  so  minimal  that  a  full 
Regulatory  Evaluation  is  not  warranted. 

List  of  Subjects 

14CFRPart61 

Aircraft,  Airmen,  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  141 

Airmen,  Educational  facilities. 
Reporting  and  recordkeeping 
requirements.  Schools. 

Tht  Rule  Amendments 

Accordingly,  pursuant  to  the 
Au  hority  delegated  to  me,  the  FAA 


amends  14  CFR  parts  61  and  141  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  61— CERTIRCATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  Appendix  1354(a), 
1355, 1421, 1422.  and  1427;  49  U.S.C  106(g). 

2.  Section  61.197  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  61.197    Renewal  of  flight  Instructor 
certificates. 

•  *        •        *        • 

(c)  He  or  she  has  successfully 
completed,  within  90  days  before  the 
application  for  the  renewal  of  his  or  her 
certificate,  an  approved  flight  instructor 
refresher  course  consisting  of  ground  or 
flight  instruction,  or  both. 

PART  141— PILOT  SCHOOLS 

3.  The  authority  citation  for  part  141 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355, 
1421,  1422.  1427.  and  1655(c). 

4.  Section  141.79  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§141.79    Flight  Instruction. 

•  •         *         *         • 

(c)  Each  chief  flight  instructor  must 
complete  at  least  once  each  12  months, 
an  approved  flight  instructor  refresher 
course  consisting  of  ground  or  flight 
instruction,  or  both. 

•  •        •        *        • 

Issued  in  Washington,  DC,  on  April  6. 
1994. 

David  R.  Hinson, 
Administrator. 

[FR  Doc.  94-8776  Filed  4-12-94;  8;45  am) 
BILLING  CODE  4910-1»-M 
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Part  IV 

Department  of 
Education 


34  CFR  Part  668  et  al. 

Student  Assistance  General  Provisions, 
Federal  Perkins  Loan,  Federal  Work- 
Study,  Federal  Supplemental  Educational 
Opportunity  Grant;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668,  674,  675,  676,  682, 
685,  and  690 

Student  Assistance  General 
Provisions,  Federal  Perkins  Loan, 
Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  Federal  Family  Education  Loan, 
Federal  Direct  Student  Loan,  and 
Federal  Pell  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  relief  from  regulatory 
provisions. 

SUMMARY:  The  Secretary  of  Education 
announces  regulatory  relief  from 
specific  regulations  governing  the 
Federal  Perkins  Loan,  Federal  Work- 
Study  (F\VS),  Federal  Supplemental 
Educational  Opportunity  Grant 
(FSEOG),  Federal  Family  Education 
Loan  (FFEL),  Federal  Direct  Student 
Loan,  and  Federal  Fell  Grant  programs, 
for  the  1993-94  and  1994-93  award 
years,  to  assist  institutions  and 
individuals  who  suffered  financial  harm 
from  the  California  earthquake  of 
January  1994. 

EFFECTIVE  DATE:  This  notice  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  the  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this  notice, 
call  or  write  the  Department  of 
Education  contact  person.  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  S.  Cause,  Senior  Program 
Specialist,  Grants  Branch,  Division  of 
Policy  Development,  PoUcy,  Training, 
and  Analysis  Service.  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  (Regional  Office  Building  3,  room 
4018).  Washington,  DC  20202-5447. 
Telephone  (202)  708-4690.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-a339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Many 
institutions  of  higher  education,  student 
financial  aid  applicants,  and  recipients 
have  been  adversely  affected  by  the 
earthquake  in  California.  The  President 
signed  the  Emergency  Supplemental 
Appropriations  Act  of  1994  (Pub.  L. 
103-211)  on  February  12,  1994.  The  Act 
authorizes  the  Secretary  to  reallocate 
any  excess  funds  under  the  Federal 
Perkins  Loan  and  the  FWS  programs 
from  the  1993-94  award  year  to  assist 
individuals  who  suffered  financial  harm 
as  a  result  of  the  California  earthquake 


of  January  1994.  The  Secretary  has  the 
authority  to  reallocate  these  funds  only 
to  institutions  for  use  in  the  1994-95 
award  year.  Institutions  will  be 
informed  of  the  application  procedures 
for  obtaining  reallocated  funds  to  assist 
CaUfornia  earthquake  victims  in  a  letter 
issued  by  the  Department  to  financial 
aid  administrators. 

The  Emergency  Supplemental 
Appnopriations  Act  of  1994,  however, 
does  not  expressly  authorize  the 
reallocation  of  funds  returned  under  the 
FSEOG  Program.  The  Higher  Education 
Act  of  1965,  as  amended  (HEA),  in 
section  413D  permits  the  Secretary,  in 
accordance  with  regulations,  to 
reallocate  excess  FSEOG  funds  returned 
by  an  institution  to  other  institutions. 
Under  current  FSEOG  regulations  (34 
CFR  676.4),  the  Secretary  reallocates 
funds  on  a  pro  rata  basis,  i.e.,  the 
amount  of  an  institution's  fair-share 
shortfall  as  a  percentage  of  the  fair-share 
shortfalls  of  all  participating  institutions 
with  an  unmet  FSEOG  request.  The 
Secretary  has  decided  to  promulgate 
standards  to  allow  excess  funds  under 
the  FSEOG  Program  from  the  1993-94 
award  year  to  be  reallocated  during  the 
1994—95  award  year  to  assist  students 
adversely  affected  by  the  California 
earthquake.  The  funds  will  be 
reallocated  to  institutions  that  enroll 
students  adversely  affected  by  the 
earthquake  and  submit  applications  in 
the  format  required  by  the  Secretary.  If 
the  total  funds  requested  exceed  the 
total  funds  available,  the  funds  will  then 
be  reallocated  on  a  pro  rata  basis  only 
among  these  institutions  to  provide 
assistance  to  students  whose  financial 
need  has  increased  as  a  result  of  the 
1994  California  earthquake. 

The  Secretary  recognizes  the  severe 
impact  the  earthquake  has  had  on 
institutions  and  their  students  located 
in  tht  designated  natural  disaster  areas. 
Many  institutions  and  individuals 
adversely  affected  by  the  earthquake  are 
facing  immediate  problems  concerning 
the  disbursement  and  repayinent  of 
student  loans. 

The  Title  IV  student  financial  aid 
programs  affected  by  this  notice  are  the 
FFEL  Program  (consisting  of  the  Federal 
Stafford  Loan  Program,  the  Federal 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  Federal  PLUS  Program, 
and  the  Federal  Consolidation  Loan 
Program);  the  Federal  Direct  Student 
Loan  Program;  the  Federal  Pell  Grant 
Progfam;  and  the  Federal  Perkins  Loan, 
FWS,  and  FSEOG  programs  (known 
collectively  as  the  campus-based 
programs).  To  assist  both  institutions 
and  individuals,  this  notice  also 
provides  certain  regulatory  relief  to 
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institutions  in  their  administration  of 
these  student  financial  aid  programs. 
The  Secretary  has  already  provided 
certain  regulatory  relief  to  lenders  and 
guaranty  agencies  in  the  FFEL  Program 
under  section  432(a)(6)  of  the  HEA  and 
34  CFR  682.406(b)  and  682.413(f)  The 
guaranty  agency  directors  were 
informed  of  this  relief  in  a  letter  dated 
January  31,  1994. 

Covered  Individuals 

This  notice  is  intended  to  assist 
institutions  and  individuals  that  have 
been  adversely  affected  by  the  California 
earthquake  of  January  1994.  This  notice 
will  apply  to  institutions  that  were 
unable  to  maintain  normal  operations 
because  they  were  located  in  Los 
Angeles,  Orange,  or  Ventura  Counties 
on  the  date  on  which  the  President 
declared  the  existence  of  a  major 
disaster.  This  notice  of  relief  also 
applies  only  to  individuals  who  suffered 
financial  harm  from  the  disaster  and,  at 
the  time  the  disaster  occurred,  were 
residing,  attending  an  institution  of 
higher  education,  or  employed  in  the 
counties  designated  as  disaster  areas  (or. 
in  the  case  of  an  individual  who  is  a 
dependent  student,  whose  parent  or 
stepparent  suffered  financial  harm  from 
such  disaster  and  resided  or  was 
employed  in  such  an  area  at  that  time). 
This  notice  of  regulatory  rehef  will  be 
applicable  for  awards  made  under  the 
Title  IV  programs  and  collection 
activities  conducted  under  the  Federal 
Perkins  Loan  Program  during  the  1993- 
94  and  1994-95  award  years  (the 
periods  from  July  1,  1993  to  June  30, 
1994  and  July  1, 1994  to  June  30,  1995). 

Note:  For  further  updates  to  the  list  of 
designated  disaster  areas,  institutions  may 
contact  the  Department  on  its  toll-free 
number  at  1-800-^33-324,3  between  9  a.m. 
and  5:30  p.m.,  Eastern  time,  Monday  through 
Friday.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  1-800-730-8913  between  9 
a.m.  and  5:30  p.m..  Eastern  time,  Monday 
through  Friday. 

The  Secretary  provides  the  following 
enforcement  relief  from  the  regulations 
governing  the  student  financial  aid 
programs  under  Title  IV  of  the  HEA: 

I.  34  CFR  Part  668— Student  Assistance 
General  Provisions 

A .  34  CFR  668. 1 9    Financial  Aid 
Transcript 

Under  current  regulations,  before  a 
student  who  previously  attended 
another  eligible  institution  may  receive 
any  Title  IV,  HEA  program  funds,  the 
institution  to  which  the  student  is 
transferring  must  make  an  effort  to 
obtain  the  student's  financial  aid 
transcript.  The  Secretary  is  waiving  the 
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requirement  to  obtain  financial  aid 
transcripts  before  disbursing  funds  for 
individuals  who  attended  institutions 
covered  by  this  notice  for  the  1993-94 
and  1994-95  award  years.  If  the 
financial  aid  transcript  is  not  available 
as  a  result  of  damage  caused  by  the 
California  earthquake,  the  institution 
may  disburse  Title  IV  funds.  Any 
institution  affected  by  this  situation 
must  document  in  the  student's  file  that 
the  financial  aid  transcript  is 
unavailable  due  to  damage  stemming 
from  the  natural  disaster.  In  addition, 
the  student  will  still  be  expected  to 
provide  statements  concerning  all  prior 
financial  aid  received,  and  the 
institution  will  be  expected  to  retain 
this  information  in  the  student's  file. 

B.  34  CFR  668.51-668.61     Subpart  E— 
Selpction  of  Applicants  for  Verification 

The  Secretary  is  waiving  verification 
requirements  under  34  CFR  668.51- 
668.61  during  the  1993-94  and  1994-95 
award  years  for  those  applicants  who 
are  selected  for  verification  and  whose 
records  were  lost  or  destroyed  because 
of  the  California  earthquake.  The 
institution  must  document  in  the 
student's  file  that  the  records  are 
unavailable  due  to  damage  stemming 
from  the  natural  disaster.  For  these 
students.  Verification  Status  Code  "S" 
may  be  used  when  reporting  a  Federal 
Pell  Grant  disbursement. 

II.  34  CFR  Part  690— Federal  Pell  Grant 
Program 

34  CFR  690.83     Submission  of  Reports 

The  Secretary  modifies  the  deadline 
m  34  CFR  690.83(a)(l)(i)  that  an 
institution  submit  all  SAR  Payment 
Vouchers  (or  the  equivalent)  for  an 
award  year  by  September  30  following 
the  end  of  the  award  year  in  which  the 
grant  is  made.  The  Secretary  will  extend 
this  reporting  date,  on  a  "case-by-case" 
basis,  for  institutions  affected  by  the 
California  earthquake. 

III.  34  CFR  Part  674  and  676— Federal 
Perkins  Loan  and  FSEOG  Programs 

A.  Federal  Perkins  Loan  Program 

1   34  CFR  674.31     Promissory  Note 

Under  34  CFR  674.31(b)(2).  the  terms 
of  a  student's  promissory  note  require 
that  repayment  of  a  loan  must  begin  six 
(6)  or  nine  (9)  months  after  a  borrower 
ceases  to  be  at  least  a  half-time  regular 
student  and  that  the  repayment  period 
normally  ends  10  years  later.  The 
Secretary  is  modifying  this  provision 
that  specifies  the  commencement  of  a 
borrower's  repayment  period  to  provide 
that  any  borrower  who  was  in  an  "in- 
school"  status  at  the  time  the  natural 


disaster  occurred  and  was  imable  to 
complete  course  requirements  or  enroll 
in  classes  due  to  the  earthquake  will 
continue  to  be  in  an  "in-school"  status 
until  such  time  as  the  borrower 
withdraws  or  until  the  end  of  the  1993- 
94  award  year,  whichever  is  earlier.  The 
institution  must  document  this  reason 
for  continued  "in-school"  status  in  the 
student's  file. 

2.  34  CFR  674.42    Contact  With  the 
Borrower 

The  Secretary  will  not  require  an 
institution  to  comply  with  the 
provisions  of  §  674.42(b)  that  require  an 
institution  to  make  contact  with  the 
borrower  during  an  initial  or 
post  deferment  grace  period  if  that  grace 
period  coincides  with  the  California 
earthquake.  These  requirements  shall  be 
suspended  for  a  period  of  time  not  to 
exceed  the  earlier  of  either  the  date  on 
which  the  institution  is  able  to  resume 
normal  contact  with  the  borrower  or 
June  30.  1994.  An  institution  must 
document  the  reason  for  suspension  of 
these  activities  in  the  borrower's  file. 

3.  34  CFR  674.41-674.50     Subpart  C— 
Due  Diligence 

The  Secretary  will  not  enforce  34  CFR 
part  674,  subpart  C — Due  Diligence.  An 
institution  may  suspend  the  collection 
activities  for  borrowers  already  in 
default  at  the  time  of  the  natural 
disaster.  These  requirements  shall 
resume  on  July  1.  1994.  An  institution 
must  document  the  reason  for 
suspension  of  these  activities  in  the 
borrower's  file. 

4.  34  CFR  674.34-674.37     Deferment  of 
Repayment 

The  Secretary  modifies  the  provisions 
for  hardship  deferment  in  34  CFR 
674.34(i).  674.35(e),  and  674.36(e)  and 
authorizes  an  institution  to  grant  an 
administrative  hardship  deferment  to  a 
borrower  who  is  in  repayment  at  the 
time  of  the  natural  disaster  but  who  is 
unable  to  continue  to  repay  the  loan  due 
to  the  disaster.  Interest  will  accrue 
during  any  period  of  administrative 
hardship  deferment.  34  CFR  674.37 
requires  that  a  borrower  submit  a 
wTitten  request  for  deferment.  Under 
this  administrative  hardship  deferment, 
a  borrower  may  request  this  deferment 
orally  and  will  not  be  required  to  submit 
a  deferment  documentation  form  to  be 
considered  eligible  for  this  deferment. 
The  administrative  hardship  deferment 
may  be  granted  for  a  period  of  time  not 
to  exceed  the  earlier  of  either  the  date 
on  which  the  borrower  is  able  to  resume 
making  payments  on  the  loan  or  June 
30.  1995.  Documentation  must  be 


maintained  according  to  the  governing 
regulations. 

B.  FSEOG  Program 

34  CFR  676.4    Allocation  and 
Reallocation 

For  the  1994-95  award  year,  FSEOG 
funds  returned  by  institutions  from  the 
1993-94  award  year  will  be  reallocated 
to  institutions  that  enroll  students 
adversely  affected  by  the  1994 
California  earthquake  and  submit 
applications  in  the  format  required  by 
the  Secretary.  If  the  total  funds 
requested  exceed  the  total  amount  of 
funds  available,  the  funds  will  then  be 
reallocated  on  a  pro  rata  basis  only 
among  these  institutions  to  provide 
assistance  to  students  whose  financial 
need  has  increased  as  a  result  of  the 
earthquake. 

IV.  34  CFR  Part  682— Federal  Family 
Education  Loan  (FFEL)  Program 

A.  34  CFR  682.604     Processing  the 
Borrower's  Loan  Proceeds  and 
Counseling  Borrowers 

To  assist  affected  individuals,  the 
Secretary  modifies  the  requirement  in 
34  CFR  682.604(c)(2)  that  loan  proceeds 
be  delivered  to  the  borrower  within  45 
days  of  the  institution's  receipt  of  the 
check  but  will  instead  permit  the 
institution  to  deliver  loan  proceeds  to 
the  borrower  up  to  120  days  from  the 
institution's  receipt  of  the  check. 
Documentation  must  be  maintained 
according  to  the  governing  regulations. 
The  Department  still  expects  delivery  of 
a  borrower's  loan  proceeds  as  soon  as 
possible. 

Also,  because  some  institutions  may 
have  to  delay  opening  or  have  ceased 
operation  for  an  undetermined  period  of 
time,  the  Secretary  authorizes  lenders 
not  to  disburse  loan  checks  to 
institutions  or  to  parent  PLUS  borrowers 
in  the  affected  areas  until  the  lenders 
receive  revised  disbursement  schedules 
from  the  affected  institutions.  The 
Secretary  instructs  guaranty  agencies 
and  lenders  to  revise  information  on 
loan  periods,  graduation  dates,  and  so 
forth,  on  the  loan  applications  related  to 
these  disbursements  as  the  information 
becomes  available.  This  change  means 
that  a  borrower  need  not  reapply  for  the 
loan.  This  change  also  will  allow  a 
student  to  receive  his  or  her  loan 
proceeds  according  to  a  schedule  that 
fits  the  institution's  new  academic 
schedule. 

B.  34  CFR  682.605     Determining  the 
Date  of  a  Student's  Withdrawal 

The  Secretary  modifies  the 
requirement  in  34  CFR  682.605(b)  to 
permit  an  institution  affected  by  the 
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disaster  to  determine  that  the  student 
has  withdrawn  within  90  days  (instead 
of  45)  after  the  expiration  of  the 
academic  term  for  an  institution  that 
uses  academic  terms,  except  that  60 
days  (instead  of  30)  after  the  first  day  of 
the  next  scheduled  term  may  be  used  in 
the  case  of  a  summer  break,  and  50  days 
(instead  of  25)  after  the  student's  last 
date  of  attendance  may  be  used  for  an 
institution  that  measures  academic 
progress  in  clock  hours  or  credit  hours, 
but  does  not  use  a  semester,  trimester, 
or  quarter  system. 

C.  34  CFR  682.607    Paymunt  of  a 
Refund  to  a  Lender 

The  Secretary  modifies  the  deadlines 
by  which  an  affected  institution  shall 
pay  a  refund  that  is  due  to  a  iRoder, 
within  60  days  after  the  student's 
withdrawal  as  determined  under  34  CFR 
682.605(b)(l}-{3)  or  within  30  days  in 
the  case  of  a  student  who  does  not 
return  to  the  institution  at  the  expiration 
of  an  approved  leave  of  absence  under 
34  CFR  682.605(c).  Instead,  the 
Secretary  will  require  the  institution  to 
pay  a  refund  to  the  lender  within  120 
days  (instead  of  60)  after  the  student's 
withdrawal  or  within  60  days  (instead 
of  30)  after  the  last  day  of  the  leave  of 
absence. 

D.  34  CFR  682.610    Records.  Reports, 
and  Inspection  Requirements  for 
Participating  Schools 

The  Secretary  modifies  the  deadline 
in  34  CFR  682.610(c)  that  an  institution 
complete  and  submit  required  Student 
Status  Confirmation  Reports  (SSCRs)  to 


the  Secretary  or  guaranty  agency  within 
30  days  of  the  institution's  receipt  of  the 
report  but  will  instead  require 
completion  and  submission  of  these 
reports  within  90  days.  Reports  of 
changes  of  borrower  status  if  the 
institution  does  not  expect  to  submit  its 
next  SSCR  within  the  next  60  days  may 
also  be  submitted  within  90  days 
(instead  of  30  days). 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act.  20  U.S.C.  1232(b)(2)(A), 
and  the  Administrative  Procedure  Act,  5 
U.S.C  553.  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  severe  impact 
of  the  earthquake  in  California  has 
caused  a  national  emergency  that  has 
been  recognized  by  the  Congress.  The 
Secretary,  recognizing  the  severe 
devastation  of  the  California  earthquake 
victims,  finds  that  soliciting  further 
public  comment  with  respect  to  this 
aotice  of  relief  from  regulatory 
requirements  is  impracticable  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12866 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
this  notice  are  those  resulting  from 
statutory  requirements  and  those 


determined  necessary  for  providing 
emergency  relief  during  a  natural 
disaster.  This  notice  provides  relief  from 
administrative  burden  associated  with 
information  collection  requirements. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  small  entities  affected  by 
this  notice  are  small  institutions  of 
postsecondeiry  education.  This  notice 
provides  temporary  regulatory  relief  and 
will  not  increase  institutions'  workload 
or  costs  associated  with  administering 
the  Title  IV.  HEA  programs.  It  will 
therefore  not  have  a  significant 
economic  impact  on  the  entities 
affected. 

Assessment  of  Educational  impart 

The  Secretary  has  determined  that 
this  document  does  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.032  Federal  Family  Education 
Loan  Program;  84.038  Federal  Perkins  Loan 
Program:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program:  84.063 
Federal  Pell  Grant  Program:  84.268  Federal 
Direct  Student  Loan  Program) 

Dated:  April  8. 1994. 
Richard  W.  Riley. 
Secretary  of  Education. 
[FR  Doc.  94-8889  Filed  4-12-94;  8:45  ami 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  945  and  960 

[Docket  No.  R-94-1694;  FR-3425-F-02] 

BIN  2577-AB27 

Designated  Housing — Public  Housing 
Designated  for  Occupancy  by 
Disabled,  Elderly,  or  Disabled  and 
Elderly  Families 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  622(a)  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  622(a)  provides  public  housing 
agencies  (PHAs)  with  the  option,  subject 
to  the  requirements  of  this  part,  to 
designate  public  housing  projects,  or 
portions  of  public  housing  projects,  for 
occupancy  by  disabled  families;  elderly 
families;  or  mixed  populations  (i.e., 
disabled  families  and  elderly  families). 
This  final  rule  also  amends  existing 
regulations,  vkfhich  currently  provide  for 
preference  for  elderly  families  and 
<lisabled  families,  and  discretionary 
preference  for  near-elderly  families  in 
"public  housing  projects  for  the 
elderly" — that  is.  public  housing 
projects  that  house  mixed  populations 
("mixed  population  projects").  This 
final  rule  continues  to  provide  for 
preference  for  disabled  families  and 
elderly  families  in  "mixed  population 
projects."  However,  certain 
amendments  were  made  to  include  new 
and  revised  definitions  jjertaining  to 
"family"  as  set  forth  in  section  621  of 
the  1992  Act.  and  to  provide  for 
recognition  of  the  designated  housing 
process. 

EFFECTIVE  DATE:  May  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Whipple,  Director.  Occupancy 
Division.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV.,  room  4206,  Washington.  DC  20410. 
Telephone  number  (202)  708-0744  (this 
is  not  a  toll-free  number).  Hearing- 
impaired  persons  may  contact  these 
offices  via  TDD  by  calling  (202)  708- 
9300  or  l-(800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background — ^Proposed  Rule 

On  January  7. 1994  (59  FR  1244).  the 
Department  published  a  proposed  rule 
that  would  implement  section  622(a)  of 
the  Housing  and  Community 


Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  Octobt;r  28. 1992)  (the 
1992  Act).  Section  622(a)  amended 
section  7  of  the  United  States  Housing 
Act  of  1937  (the  1937  Act)  (42  U.S.C. 
1437o)  to  provide  pub'ic  housing 
af^pncjps  (PHAs) '  with  the  option, 
subjix t  to  rertain  riquir-^ments,  to 
dcsif^nate  public  housirig  projects,  or 
portions  of  public  housing  projects  for 
occupancy  by  (1)  disabled  families;  (2) 
eldf?rly  families:  or  (i)  mixed 
populations  (■'design.itfid  housing"). 
(Section  7  of  the  19>i7  Act.  previouslv 
titled  "Congregate  Mousing"  was  retitled 
"Designated  Housing"  by  the  1992  Act. 
Unless  the  nontext  indicates  otherwise, 
the  references  to  section  7  in  this 
preamble  are  to  section  7  as  amended  bv 
section  622(a)  of  the  1992  Act.) 

The  January  7.  1994  proposed  rule 
incorporated  the  statutory  requirements 
for  obtaining  approval  to  designate 
public  housing  for  occupancy  by 
disabled  families  or  by  elderly  families, 
and  supplemented  the  statutory 
requirements  with  regulatory  ones.  By 
the  expiration  of  the  public  comment 
period  on  March  8. 1994. 101  comments 
were  received.  Approximately  another 
200  comments  were  received  within  the 
two  weeks  followang  the  expiration  of 
the  public  comment  period.  All 
comments  timely  submitted  were 
reviewed  and  considered.  In  order  not 
to  delay  final  rulemaking  on  designated 
housing,  the  Department  made  every 
effort  to  review  the  200  comments 
received  after  the  close  of  the  pubHc 
comment  period.  The  Department 
believes  that  the  comments  addressed  in 
the  preamble  to  this  rule  reflect  the 
major  concerns  and  issues  raised  by  all 
commenters. 

The  commenters  included  housing 
authorities,  associations  representing 
housing  authorities,  elderly  persons, 
organizations  representing  the  interests 
of  elderly  persons,  persons  with 
disabihties.  organizations  representing 
persons  with  disabilities.  State  and  local 
officjBs  on  aging,  and  State  and  local 
offioss  that  address  such  matters  as 
mental  health,  human  services  and 
rehabilitative  ser\'ices.  The  majority  of 
the  commenters  were  housing 
authorities. 

A  number  of  commenters  expressed 
support  for  the  Department's  proposed 
implementation  of  section  622,  and 
praised  the  Department's  efforts  to  strike 
a  balance  between  section  622  and  the 


I  Section  626  of  the  1992  Act  provides  that  the 
d-Ticadmenls  made  by  subtitle  B  of  title  VI  of  the 
1992  Act  (which  amendments  pertain  to  the 
authority  of  PH.^s  to  provide  designated  housing) 
shiiU  not  apply  to  lower  income  housing  developed 
or  0}>«ra;ed  pursuant  to  a  contract  between  HUD 
and  an  Indi/in  housing  authnritv- 


civil  rights  protections  for  persons  with 
disabilities  contained  in  the  Fair 
Housing  Act.  section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act. 
However,  the  majority  of  the 
^o^l.^lGntcrs  were  highly  critical  of  the 
proposed  rule.  While  the  commenters  in 
favor  of  the  proposed  nile  were 
primarily  persons  with  disabilities,  their 
advocacy  organizations,  and  State  and 
local  offiojs  that  address  disability 
issues,  supporters  of  the  proposed  njln 
also  included  housing  authorities. 
While  the  commenters  opposed  to  the 
rule  were  predominantly  housing 
authorities,  associations  representing 
housing  authorities,  elderly  persons  and 
their  advocacy  organizations,  and  State 
and  local  offices  that  address  elderly 
issues,  these  commenters  were  joined  by 
persons  with  disabilities  and  their 
advocacy  organizations  in  voicing 
objections  to  sections  of  the  proposed 
nile. 

The  provisions  in  the  proposed  rule 
that  received  the  greatest  criticism  were 
those  provisions  that  addressed  the 
allocation  plan  and  the  supportive 
service  plan  requirements.  The 
commenters  stated  that  the  Department 
made  both  plans  unnecessarily  complex 
and  unduly  burdensome,  with  the  result 
being  that  it  would  be  impossible  for 
PHAs  to  obtain  approval  to  designate 
housing  for  elderly  families  or  disabled 
families. 

The  Department  is  appreciative  of  all 
comments  submitted  on  the  January  7. 
1994  proposed  rule.  While  many 
commenters  simply  expressed  their 
general  support  or  opposition  to  the 
proposed  rule,  other  commenters 
carefully  reviewed  the  rule,  and  offered 
detailed  and  helpful  comments  on 
regulatory  implementation  of  section 
622.  The  Department  is  aware  that  PHAs 
and  other  members  of  the  public  are 
anxious  to  have  final  regulations  issued 
for  section  622,  and  that  the  rulemaking 
process  has  taken  longer  than 
anticipated  or  desired.  The  Department 
believes,  however,  that  this  final  rule, 
which  takes  into  consideration  public 
comment,  improves  the  designated 
housing  process  and  better  serves  PHAs 
and  the  families  that  they  house. 

II.  Clarification  of  Relationship  of 
Designated  Housing  Process  to  Statutes 
Prohibiting  Nondiscrimination  Against 
Elderly  Persons  or  Persons  With 
Disabilities 

Certain  questions  and  issues  raised  by 
a  few  commenters  made  the  Department 
aware  that  there  may  be  some 
misunderstanding  about  the  obligations 
of  PHAs  that  operate  designated  housing 
under  statutes  that  contain  civil  rights 
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protections  for  elderly  persons  and 
persons  with  disabilities. 

Notwithstanding  the  pennissibility  of 
PHAs  to  designate  public  housing 
projects  for  occupancy  by  elderly 
families  or  by  disabled  families,  PHAs 
must  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973.  the  Fair 
Housing  Act,  the  Age  DiscriminaUon 
Act,  the  Americans  with  Disabilities 
Act.  and  other  applicable  civil  rights 
statutes  and  their  implementing 
regulations.  Section  622  does  not  alter 
the  obUgations  and  requirements 
imposed  on  PHAs  by  these  statutes  and 
their  implementing  regulations. 

For  example,  a  PHA  may  not  deny  an 
elderly  person  who  also  is  a  person  with 
disabihties  admission  to  a  designated 
project  for  elderly  families,  in  whole  or 
in  part,  on  the  basis  of  the  elderly 
person's  disability.  Similarly,  a  PHA 
may  not  deny  a  person  wth" disabilities 
admission  to  a  designated  project  for 
disabled  famihes  on  the  basis  of  the 
person's  age. 

The  Department  also  notes  that 
several  commenters  criticized  the 
proposed  rule  on  the  basis  that  it 
appeared  overly  concerned  with  the 
housing  needs  of  non-elderly  disabled 
families.  The  Department  does  not 
believe  that  the  concern  for  the  housing 
needs  for  non-elderiy  disabled  families 
as  expressed  in  the  proposed  rule,  and 
in  this  final  rule.  Is  unfounded  or 
inconsistent  with  the  statute. 

The  Department  is  aware,  as  was  the 
Congress  in  enacting  this  legislation, 
that  the  majority  of  projects  to  be 
designated  will  be  for  elderly  families, 
and  the  group  that  will  be  most  affected 
by  this  designation  will  be  non-elderiy 
disabled  famihes.  Even  without  the 
requirement  to  submit  a  supportive 
service  plan  in  addition  to  the  allocation 
plan,  persons  with  disabilities  are  not 
demanding  their  ovm  separate  housing 
projects  as  are  elderly  famihes.  Thus, 
out  of  concern  that  non-elderiy  disabled 
persons  may  have  public  housing 
assistance  reduced  as  a  result  of 
designation  of  projects  forelderiy 
families,  the  Congress  requires  in 
section  622  that  a  PHA,  in  planning  how 
it  will  allocate  its  housing  resources 
among  the  famihes  that  it  serves,  must 
secure  additional  housing  resources 
"that  will  be  sufficient  to  provide 
assistance  to  not  less  than  the  number 
of  non-elderly  disabled  famihes  that 
would  have  been  housed  if  occupancy 
in  such  units  were  not  restricted 
pursuant  to  this  section."  The  proposed 
ruin's  concern,  and  that  of  this  final 
rult!,  that  persons  with  disabilities  not 
U  under-served  by  the  designated 
housing  process  is  not  inconsistent  with 
the  statute. 


m.  Overview  of  the  Final  Rule 

This  section  provides  a  summary  of 
the  significant  changes  made  to  the 
designated  housing  process  by  this  final 
rule  in  response  to  public  comment. 
This  section  also  discusses  those 
provisions  of  the  proposed  rule  about 
which  substantial  comments  were 
received  requesting  change,  and  for 
which  the  Department  dechned  to  adopt 
the  recommended  change. 

Additional  Housing  Resources 

Inclusion  of  Additional  Housing 
Resources  for  Which  PHAs  "Plan  To 
Apply" 

The  final  rule  revises  §§  945.103  and 
945.203  which  address  additional 
housing  resources.  As  revised,  these 
sections  provide  that  additional  housing 
resources  that  a  PHA  may  use  to  meet 
the  housing  needs  of  non-elderly 
disabled  families  who  would  have  been 
housed  in  a  project  but  for  its 
designation  as  a  project  for  elderly 
families  include  "housing  resources  for 
which  the  PHA  plans  to  apply  during 
the  period  covered  by  the  allocation 
plan  and  that  it  has  a  reasonable 
expectation  of  obtaining." 

The  commenters  on  this  provision  are 
correct  that  the  statute  permits  inclusion 
in  the  allocation  plan  of  housing 
resources  for  which  the  PHA  "plans  to 
apply."  The  statute  also  provides  that 
projections  contained  in  the  allocation 
plan  must  be  "reasonable".  Thus,  in 
including  in  an  allocation  plan  a 
description  of  those  housing  resources 
for  which  the  PHA  intends  to  apply,  the 
PHA  must  have  a  reasonable 
expectation  of  obtaining  these  housing 
resources.  Additionally,  the  time  period 
within  which  the  PHA  plans  to  apply 
for  additional  housing  resources  should 
be  limited,  and  the  regulaUon  hmits  the 
time  period  to  that  period  covered  by 
the  allocation  plan. 

By  "reasonable  expectation  of 
obtaining,"  the  Department  means  that 
circumstances  and  factors  relevant  to 
the  PHA's  application  for  additional 
housing  resources,  indicate  that  the 
PHA  has  a  reasonable  chance  to  obtain 
these  additional  resources.  For  example, 
if  the  Department  intends  to  make  3.000 
units  available  on  a  competitive  basis  in 
a  given  region,  and  the  PHA  applies  for 
2,500  units,  the  chance  that  the  PHA 
will  be  awarded  2.500  of  the  3.000  units 
to  be  competitively  distributed  is  not 
reasonable. 

Commenters  who  requested  the 
inclusion  of  "planned  '  housing 
resources  in  the  allocation  plan  noted 
that  these  housing  resources  can  be 
further  addressed  in  the  biennial 
ufxiates  of  the  allocation  plan.  For 


example,  if  a  PHA  relies  upon  using 
housing  resources  for  which  it  intends 
to  apply,  and  subsequently  fails  to  apply 
for  the  housing  resources.'or  applies  but 
was  unsuccessful  in  obtaining  the 
additional  housing  resources,  the  PHA 
must  account  for  the  lack  of  the 
additional  housing  resources  in  the 
biennial  update  of  the  allocation  plan. 
Depending  upon  the  reasons  that  the 
"planned"  additional  housing  resources 
were  not  obtained,  the  Department  can 
take  appropriate  action,  including 
changes  in  the  designation  of  the 
project,  or  require  the  PHA  to  take 
appropriate  action  at  the  time  of  review 
of  the  bieimial  update. 

Additional  Housing  Resources  Must  Be 
Those  Owned  or  Controlled,  or  To  Be 
Owned  or  Controlled  by  PHAs 

The  Department  did  not  adopt  the 
suggestion  of  several  commenters  that 
the  final  rule  include  housing  resources 
owned  by  other  entities  that  are  wilhng 
to  work  in  conjunction  with  the  PHA. 
As  noted  above,  the  statute  is  clear  that 
the  housing  resources  to  be  addressed  in 
the  allocation  plan  are  those  that  a  PHA 
owns  or  controls,  or  will  eventually  own 
or  control.  Section  622  provides  that  a 
PHA  must  have  "a  plan  for  securing 
sufficient  additional  resources  that  the 
agency  owns,  controls,  or  has  received 
preliminary  notification  that  it  will 
obtain,  or  for  which  the  agency  plans  to 
apply  •   •   •." 

Revision  to  List  of  Examples  of 
Additional  Housing  Resources  for 
Persons  With  Disabilities 

The  final  rule  removes  the  majority  of 
the  examples  of  additional  housing 
resources  that  a  PHA  could  utiUze  to 
provide  housing  assistance  to  the  non- 
elderly  disabled  persons  that  would 
have  been  housed  in  a  project  were  it 
not  for  designation  of  the  project  as  a 
project  for  elderly  families.  On  further 
consideration,  the  examples  of 
additional  housing  resources,  which  did 
not  constitute  an  all  inclusive  list,  are 
more  appropriately  included  in  a  notice 
or  Handbook.  The  final  rule  retains 
examples  of  those  additional  housing 
resources  that  will  probably  be  utilized 
by  the  majority  of  PHAs  as  additional 
housing  resources. 

For  the  benefit  of  commenters  who 
found  the  list  helpful,  the  possible 
options  for  additional  housing  resounds 
for  persons  with  disabilities  include  but 
are  not  hmited  to  the  following: 

( 1 )  Normal  turn-over  of  units  in 
exi.sting  projects; 

(2)  Providing  local  preferences  for  a 
specific  number  of  non-elderiy  disabled 
persons  for  a  specific  general  occupancy 
project  or  projects,  in  accordance  wixh 
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the  preference  provisions  of  24  CFR 
960.211;  for  mixed  population  projects, 
as  provided  in  24  CFR  part  960.  subpart 
D;  or  for  section  8  certificates  and 
vouchers.  Within  the  context  of  the 
PHA"s  overall  preference  system,  there 
must  be  a  demonstration  that  the 
preference  will  result  in  the  desired 
increase  in  the  number  of  non-elderly 
disabled  persons  housed; 

(3)  Convert  a  project  that  currently 
houses  mixed  populations  to  general 
occupancy  project,  which  provide  a 
more  integrated  setting; 

(4)  Allocation  of  a  certain  number  of 
existing  or  new  public  housing  units  or 
section  8  certificates  or  vouchers,  which 
will  be.accompanied  by  a  supportive 
ser\ices  package,  which  may  be 
achieved  by  the  PHA  entering  into  an 
agreement  with  a  supportive  service 
provider  to  make  these  units  or 
certificates  or  vouchers  available  in 

-exchange  for  the  provider  delivering 
supportive  services  to  disabled  families. 
Clients  of  the  service  provider 
delivering  the  supportive  services  may 
not  be  provided  diese  units  or 
certificates  or  vouchers  before  other 
non-elderly  disabled  families  already  in 
occupancy  or  on  the  PHA's  waiting  list; 

(5)  Use  of  modernization  funds  to 
reconfigure  units  and  buildings  to 
appropriate  sizes  or  uses  for  non-elderly 
disabled  families; 

(6)  Designation  of  projects  for 
occupancy  only  by  disabled  families 
(projects  designated  for  occupancy  by 
disabled  families  must  have  a 
supportive  service  plan  in  accordance 
with  the  requirements  of  §  945.205); 

(7)  Allocation  to  non-elderly  disabled 
families  of  units  in  other  projects  owned 
or  controlled  by  the  PHA  that  will  be 
vacated  by  elderly  families  who  vdll 
relocate  to  the  project  designated  for 
occupancy  by  elderly  families; 

(8)  Use  of  public  housing 
development  funds,  or  funds 
appropriated  for  major  reconstruction  of 
obsolete  public  housing  to  provide 
housing  for  disabled  families; 

(9)  Use  of  all  or  a  portion  of  net 
increases  in  units  available  for 
occupancy  In  a  project  as  a  result  of  the 
rehabilitation  of  vacant  units  in  this 
project  which  had  been  uninhabitable. 

Projects  Subject  to  the  Requirements  of 
Part  945 

Clarification  of  Exemption  From 
Designation  Requirements  for  Mixed 
Population  Projects  Under  Part  960 

The  majority  of  commenters 
understood  that  a  PHA  with  a  project 
that  houses  a  mixed  population  of 
elderly  families  and  disabled  families 
("mixed  population  project"),  and  that 


intends  to  continue  to  house  a  mixed 
population  of  elderly  families  and 
disabled  families,  is  not  required  to 
comply  with  the  designation 
requirements  of  new  part  945.  Other 
commenters  stated  that  the  proposed 
rule  was  not  clear  whether  mixed 
population  projects  were  required  to 
comply  with  the  part  945  designation 
requirements. 

The  final  rule  includes  additional 
language  to  clarify  that  mixed 
population  projects  are  exempt  from  the 
designation  requirements  of  part  945. 
The  final  rule  also  clarifies  that  the  fact 
that  a  mixed  population  project  houses 
persons  with  disabilities  does  not 
require  a  supportive  service  plan,  as 
does  a  project  that  is  designated  for 
occupancy  by  disabled  families  under 
part  945 

Supportive  Services  Required  Only  for 
Designated  Housing  for  Disabled 
Families 

Several  commenters  expressed 
confusion  about  when  supportive 
services  are  required  by  the  designated 
housing  process.  PHAs  are  required  by 
statute,  and  by  this  regulation,  to 
provide  or  obtain  supportive  services 
only  for  projects  designated  for 
occupancy  by  disabled  families. 
However,  in  designating  a  project  for 
elderly  famihes.  the  PHA  must  consider 
the  needs  of  non-elderly  disabled 
applicants  for  services  currently 
provided  in  the  project  to  be  designated 
for  elderly  families. 

Section  7(d)  provides,  in  relevant 
part,  that  "in  designing,  developing, 
otherwise  acquiring  and  operating, 
designating  and  providing  housing  and 
assistance  under  this  title,  each  public 
housing  agency  shall  meet  to  the  extent 
practicable,  the  housing  and  service 
needs  of  eligible  families  applying  for 
assistance  under  this  title  as  provided  in 
any  allocation  plan  of  the  agency 
approved  under  subsection  [f]." 

In  an  effort  to  reflect  "the  extent 
practicable"  language  of  section  7(d). 
§945. 103  of  the  proposed  rule 
contained  a  paragraph  (paragraph  (d)) 
which  stated  that  the  requirements  of 
§945.205  to  submit  a  supportive  service 
plan  for  approval  to  designate  public 
housing  for  disabled  families  was  not  to 
be  construed  to  mean  that  PHAs  may 
provide  supportive  services  only  to 
those  disabled  families  occupying 
designated  housing  for  disabled 
families. 

The  purpose  of  paragraph  (d)  in 
§  945.103  was  to  encourage  PHAs  that 
may  be  currently  providing  supportive 
services  to  elderly  families  occupying 
public  housing  to  continue  to  provide 
those  services.  The  fact  that  a  PHA  may 


be  able  to  deliver  supportive  services,  or 
is  currently  delivering  supportive 
services  to  elderly  families,  or  to 
disabled  families  not  occupying  a 
designated  project  does  not  bring  the 
PHA  within  the  scope  of  the 
requirements  of  part  945. 

Because  of  the  confusion  over  this 
issue  expressed  by  a  number  of 
commenters,  the  final  rule  removes 
paragraph  (d)  in  §945.103  from  the  final 
rule.  The  Department,  however, 
continues  to  encourage  PHAs  to  meet  to 
the  extent  practicable  the  housing  and 
supportive  service  needs  of  all  eligible 
families  applying  for  assistance. 

New  and  Revised  Definitions 

Defining  "Mixed  Population  Project" 

The  final  rule  provides  a  definition 
for  "mixed  population  project."  "Mixed 
population  project"  is  defined  to  mean 
a  public  housing  project  reserved  for 
occupancy  by  elderly  families  and 
disabled  families.  As  discussed  in  the 
preceding  section,  these  projects  are  not 
required  to  meet  the  designation 
requirements  of  part  945,  but  must  be 
reserved  for  occupancy  by  elderly 
families  and  disabled  families  in 
accordance  with  the  requirements  of  24 
CFR  part  960. 

Revising  the  Definitions  for  the  Various 
Categories  of  "Families" 

The  final  rule  also  introduces  a  new 
term  to  clarify  the  specific  category  of 
families  under  discussion.  Instead  of 
referring  frequently,  and  awkwardly,  as 
was  done  in  the  proposed  rule  to 
"families  who  are  members  of  the  group 
for  whom  the  project  is  to  be  designated 
for  occupancy,"  the  final  rule  uses  the 
term  "designated  family." 

"Designated  family"  is  defined  to 
mean  the  category  of  families  for  whom 
a  project  has  been  designated. 
Depending  upon  the  designation  to  be 
made,  designated  families  will  be  either 
elderly  families  or  disabled  families. 

The  final  rule  provides,  as  did  the 
proposed  rule,  definitions  for  the 
statutory  terms  "families,"  "elderly 
families,"  "disabled  families."  and 
"near-elderly  families,"  but  the  final 
rule  defines  these  terms  in  their  singular 
context  rather  than  the  plural  context. 
Additionally,  the  final  rule  makes  some 
clarifying  changes  to  these  definitions. 

"Elderly  family"  is  defined  to  clarify 
that  an  elderly  family  may  include  one 
or  more  elderly  persons  with 
disabilities,  and  members  of  the  family 
who  are  not  elderly. 

"Near-elderly  family"  is  defined  to 
clarify  that  a  near-elderly  family  may 
include  one  or  more  near-elderly 
persons  with  disabilities,  and  members 
of  the  family  who  are  not  near-elderly. 
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"Disabled  family"  is  re'/ised  to  clarify 
tiiat  this  tenn  includes  a  person  with 
disabilities  who  is  also  elderly  or  near- 
elderly.  An  elderly  person  with 
disabilities  would  be  eligible  to  reside 
in  a  designated  project-disabled, 
designated  project-elderly,  or  a  mixed 
population  project,  subject,  of  course,  to 
availability  of  units  in  these  projects, 
and  the  person's  place  on  the  wait-nc 
list.  ""  ^ 

As  noted  in  the  preamble  to  the 
January  7,  1994  proposed  rule,  the 
definitions  for  "family."  "elderly 
family,"  and  related  terms  are  currently 
contained  in  24  CFR  part  912,  entitled' 
"DeP.nition  of  Family  and  Other  Related 
Terms:  Occupancy  by  Single  Persons." 
Part  912,  however,  has  not  yet  been 
amended  to  reflect  the  revised 
definitions  provide<i  by  section  621  or 
to  add  •.];e  new  terms  defined  in  section 
621.  Under  separate  final  rulemaking, 
part  912  vvill  t)e  amended  to  include 
several  of  the  revised  and  new 
definitions  set  forth  in  section  621  (aiid 
which  are  included  in  this  final  rule). 
When  the  part  912  rule  is  published  in 
final,  the  Department  will  amend  the 
regulations  in  part  945  to  remove  the 
definitions  from  part  945  and  to  cross- 
reference  to  the  definitions  in  part  912. 
The  advantage  in  keeping  these 
definitions  in  part  912  (which  was 
established  to  define  "family"  and 
related  terms)  is  that  part  912  offers  a 
convenient  location  to  place  the 
definitions  for  terms  that  are  applicable 
to  all  public  housing  programs. 

Revised  Dt^finition  of  "Service 
Provider" 

In  response  to  the  many  public 
comments  that  objected  to  the 
"licensing  requirement"  for  senr-ice 
providers,  the  final  rule  revises  the 
definition  of  "service  provider"  to 
remove  the  requirement  that  the  service 
provider  must  be  licensed  under  State 
or  local  law.  In  lieu  of  this  requirement, 
the  final  rule  provides  that  the  service 
provider  be  "qualified  and  experienced" 
in  the  provision  of  supportive  ser\'ices. 
"Qualified"  means  that  if  the  type  of 
supportive  services  to  be  delivered  by 
the  service  provider  requires  a  State  or 
local  license,  the  service  provider  must 
be  in  compliance  with  these  laws. 

Revised  Definition  of  Supportive 
Services 

In  response  to  pubfic  comment, 
specifically  by  persons  with  disabilities, 
the  definition  of  "supportive  services" 
is  revised  to  clarify  that  this  term  refers 
to  non-housing  services  available  to 
persons  residing  in  a  development  for 
which  there  is  a  need  and  demand  by 
disabled  families.  The  qualifier  of  "non- 


housing"  before  the  word  "services"  is 
to  clarih'  that  supportive  services  do  not 
include  plumbing,  minor  repair  and 
maintenance  of  dwelling  units  that  the 
housing  authority  is  required  to  provide 
under  the  lease,  the  provision  of 
supportive  services  in  a  designated 
project  does  not  relieve  the  PH.^  of  its 
obligation  to  provide  similar  ser\-ices  in 
other  developments  for  persons  with 
disabilities  as  required  bv  24  CFR  part 
8. 

The  inclusion  of  the  phrase  "for 
which  there  is  a  need  and  demanJ"  is 
to  em.phasize  that  PHAs  should  not 
designate  public  housing  projects  for 
orrupancy  by  disabled  familii^s  unless 
the  disabled  families  ser\'ed  by  the  PH.A 
and  to  whom  the  PHA  intends  to  offer 
occupancy  in  the  designated  project 
clearly  indicate  a  need  and  demand  for 
the  proposed  supportive  services.  The 
consensus  among  commenters  who 
indicated  that  they  were  persons  with 
disabilities  or  who  represented  the 
interests  of  persons  with  disabilities  was 
that  designated  housing  for  disabled 
fan)ilies  is  not  the  preferred  residential 
setting  of  persons  with  disabilities. 

Allocation  Plan—De\ehumfint  and 
Contents 

The  final  rule  significantly 
consolidates  and  streamlines  the 
information  required  to  be  included  in 
the  allocation  plan,  without,  however, 
reducing  information  necessary  to 
determine  the  possible  adverse  impact 
that  the  designation  process  may  have 
on  elderly  families  or  disabled  families, 
particularly  non-elderly  disabled 
families. 

Removal  of  Allocation  Plan  Objectives 
Section  945.203(a)(2)  of  the  proposed 
rule  contained  language  that  encouraged 
PHAs,  in  developing  their  allocation 
plan  to  strive  to  provide,  regardless  of 
the  designation  to  be  made,  as  broad  a 
range  of  housing  choice  as  possible  to 
elderly  families  and  disabled  families 
Vkith  respect  to  the  level  of  supportive 
services,  and  availability  of  accessible 
units.  Additionally,  this  section  stated 
that  PHAs  should  strive  to  provide, 
regardless  of  the  designation  to  be  made, 
housing  for  disabled  families  in  the 
most  integrated  setting  possible. 

Several  coramenters  stated  that 
although  these  objectives  are  laudable, 
their  inclusion  in  a  regulation  is 
inappropriate,  and  at  variance  with  the 
statutory  requirements.  Other 
coramenters  stated  that  the  inclusion  of 
these  objectives  in  the  rule  added  to  the 
complexity  of  the  rule  because  it  was 
imclear  whether  these  objectives  were 
intended  to  be  advisory  or  mandatory, 
and  if  was  unclear  whether  a  PHA  could 


designate  a  project  for  elderly  families  if 
these  objectives  were  not  met.  A  few 
commenters  stated  that  the  final  rule 
should  be  revised  to  require  complianre 
with  these  objcc'ivcs. 

The  objectives  listed  in  §945.2't3!a)(2) 
of  the  proposed  rule  are  advisor\'  and 
not  mandaton,'.  The  D^partmrnt  apr.'ns 
with  the  commenters  that  these 
objf^ctives  are  laudable,  but 
arJcnowledges  that  these  objectives  are 
just  that — "objectives"  and  not 
"requirements".  Accordingly,  to  comply 
with  the  statute  and  minimize  confjsion 
con(,t'ming  what  is  required  to  be 
addressed  in  the  plan,  and  what  is  not, 
the  Hnal  rule  removes  these  objectives 
from  the  regulation.  The  Department  is 
confident  that  without  the  regulafor\- 
reminder,  PH.As  will  strive  to  meet  I'htisH 
objectives.  The  Department's  confidenrp 
is  based  in  part  on  the  improved  public 
pirticipation  procedures  for  allor.^tion 
plan  development  required  by  this  final 
rule,  and  which  are  discussed  below. 
The  Department  believes  that  these 
procedures  will  provide  PH.\s  with 
valuable  input  on  proposed  allocation 
plans,  including  any  possible  problems, 
and  options  for  expanding  hou.sing 
choice  and  cn-ating  integrated  s«ntings. 

Re\ised  Consultation  Procedures  for  the 
Plan  Development 

A  number  of  commenters  criticized 
the  "public  consultation  process"  of  the 
proposed  rule  on  the  basis  that  the  rule 
simply  mirrored  the  statutory  language, 
and  failed  to  provide  adequate  guidance 
on  the  extent  of  consultation  invoK-ed. 
The  Department  found  merit  in  the 
commenters'  criticism  and  the  final  rule 
provides  for  a  two-stage  consultation 
process. 

The  first  consultation  occurs  at  the 
pre-plan  development  stage,  and  the 
final  rule  specifies  the  parties  that  must 
be  consulted  at  a  minimum.  The  second 
consultation  occurs  after  plan 
development,  but  before  submission  of 
the  plan  to  the  Department.  The  final 
rule  requires  the  PHA  to  provide  for 
review  and  comment  on  the  allocation 
plan  by  all  members  of  the  public.  This 
two-stage  consultation  process  was 
recommended  by  several  commenters. 
For  the  first  stage  of  the  consultation 
process,  the  final  rule  requires  the  PHA 
to  consult  with  the  State  or  unit  of 
general  local  government  where  the 
project  is  located.  (In  respon.se  to  public 
comment  the  phrase  "where  the  project 
was  located"  was  changed  from  the 
proposed  rule  phrase  of  "in  whose 
jurisdiction  the  area  served  by  the  PHA 
is  located.")  The  final  rule  also  prondes 
for  PHAs  to  consult  with  represt^nfative 
advocacy  groups,  where  these  groups 
exist,  for  each  of  the  following 
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categories  of  families:  Disabled  families, 
elderly  families  and  families  with 
children.  The  final  rule  establishes 
consuhation  with  public  housing 
residents  (again  in  the  pre-plan 
development  stage)  by  requiring 
consultation  with  the  representatives  of 
the  residents  of  the  buildings  proposed 
for  designation,  as  a  minimum 
requirement. 

For  Lhe  second  stage  of  the 
consultation  process,  the  final  rule 
pros  ides  for  pubhc  participation  review 
and  comment  on  the  plan.  The 
commenters  stated  that  this  type  of 
public  participation  process  would 
provide  all  families  affected  by  the 
designation  with  the  opportunity  to 
express  their  support,  voice  their 
objections,  and  offer  comments  on  the 
proposed  allocation  plan.  The 
Department  agrees  with  the 
commenters.  and  the  final  rule  requires 
that  following  completion  of  the  draft 
allocation  plan  (and  the  draft  of  any 
update  of  the  allocation  plan)  the  PHA 
shall: 

(1)  Issue  public  notices  regarding  its 
intent  to  create  designated  housing  and 
the  availability  of  the  draft  allocation 
plan; 

(2)  Contact  those  parties,  with  whom 
the  PHA  is  required  by  regulation  to 
consult,  and  other  individuals  and 
agencies  that  expressed  an  interest  in 
the  PHA's  plan; 

(3)  Allow  not  less  than  30  days  for 
public  comment  on  the  draft  allocation 
plan; 

(4)  Make  free  copies  of  the  draft 
allocation  plan  available  upon  request 
and  in  accessible  format,  when 
appropriate;  and 

(5)  Conduct  at  least  one  public 
rusting  on. the  draft  allocation  plan. 

The  requirement  to  consult  with 
certain  groups  and  individuals,  and  the 
requirement  to  provide  public 
participation  in  the  development  of  the 
allocation  plan  is  to  assist  the  PHA  in 
better  identifying  issues,  problems,  and 
benefits  involved  in  the  proposed 
action.  However,  the  final  decision 
concerning  the  project  to  be  designated, 
and  how  the  PHA  proposes  to  allocate 
its  available  housing  resources  rests 
with  the  PHA. 

Submission  of  Summary-  of  Comments, 
and  Not  Transcripts 

The  final  rule  continues  to  allow 
PR.'\s  to  submit  a  summary  of 
comments  received  on  the  allocation 
plan.  A  few  commenters  stated  that 
submission  of  a  summar>'  of  the 
comments  is  in  conflict  with  the 
statutory  requirement. 

The  statute  provides,  in  relevant  part, 
that  the  allocation  plan  shall  include 


"any  comments  of  agencies, 
organizations  or  persons  with  whom  the 
PHA  consults."  The  Department 
believes  that  the  statutory  language  is 
sufficiently  broad  to  permit  submission 
of  a  surrmar)'  of  the  comments  received 
on  the  allocation  plan.  The  PHA  must 
maintain  the  original  comments  on  file, 
and  must  make  these  comments 
available  for  inspection  by  the 
Drpartmt^nt  and  the  public. 

Other  commenters  stated  that  the 
proposed  rule  was  unclear  whether 
transcripts  of  meetings  were  required, 
and  if  transcripts  were  required,  the 
commenters  stated  that  this  requirement 
is  too  burdensome.  In  referring  to 
transcripts  of  meetings  in  the  proposed 
rule,  the  Department  did  not  intend  to 
require  a  transcript  of  a  meeting.  Rather, 
the  proposed  rule  intended  to  require 
retention  of  a  transcript  if  a  PHA 
decided  to  have  a  transcript  made  of  a 
meeting.  The  final  rule,  however, 
removes  all  references  to  meeting 
transcripts.  If  taken,  the  PHA  should 
maintain  the  transcript  on  file,  together 
with  comments  received  on  the 
allocation  plan,  to  be  made  available  for 
inspection  by  the  public.  Comments 
made  at  a  meeting  by  members  of  the 
public  should  be  included  in  the 
summary  of  comments. 

Retention  of  Five  Year  Recordkeeping 
Requirement  for  Comments 

Several  comments  complained  that 
the  five  year  recordkeeping  requirement 
for  the  retention  of  comments  submitted 
on  the  allocation  plan  was  too  lengthy 
a  period.  The  commenters  suggested 
that  a  two-year  retention  period  should 
be  sufficient. 

The  Department  disagrees  with  the 
commenters.  PHAs  should  maintain  the 
original  comments  received  on  the 
allocation  plan  to  cover  at  least  two 
biennial  updates.  The  Department 
believes  that  the  five-year  record 
retention  period  is  in  the  best  interest  of 
PHAs.  and  is  not  unduly  burdensome. 

Removal  of  Requirement  To  Discuss 
Advantages  and  Disadvantages  of 
Designation 

The  final  rule  removes  the 
requirement  for  the  PHA  to  address  in 
the  allocation  plan  the  advantages  and 
disadvantages  that  the  choice  of 
designation  is  expected  to  have  on 
families  served  by  the  PHA.  The 
Department  agrees  with  the  commenters 
that  the  advantages  and  disadvantages 
should  be  apparent  by  the  information 
provided  in  the  allocation  plan. 


Retention  of  Requirement  To  Document 
the  Number  of  Families  Who  Will  Be 
Denied  or  Delayed  Housing 


A  few  commenters  requested  that  the 
final  rule  not  include  the  statutory 
requirements  for  PHAs  to  "document 
the  number  and  duration  of  instances  in 
which  housing  assistance  for  eligible 
applicants  will  be  denied  or  delayed  by 
the  agency  because  of  a  lack  of 
appropriately  designated  units."  The 
Department  declines  to  remove  this 
requirement  from  the  rule  because  it  is 
a  statutor>'  requirement. 

Clarification  That  Delays  of  Concern  Are 
Those  That  Are  Caused"  by  the 
Designation  Process 

In  response  to  pubhc  comment,  the 
final  rule  clarifies  that  the  denial  of  or 
delay  in  housing  assistance  with  which 
the  Department  is  concerned  in  part  945 
is  that  which  results  from  the 
designation  of  project.  Delays  that  are 
caused  by  matters  unrelated  to  the 
designation  process  are  not  those  that 
will  result  in  re-evaluation  of  the 
appropriateness  of  a  PHA's  designation 
of  a  project.  For  example,  as  one 
commenter  noted,  some  PHAs  have  very 
low  turn-over  in  their  projects  that 
results  in  denial  of  or  delay  in  housing 
assistance  that  is  unrelated  to  the 
designation  process.  Also,  a  PHA  that 
implements  stricter  screening 
procedures  can  be  expected  to  have  an 
increased  rat»  of  denial  of  housing 
assistance  among  all  applicants. 

Determining  the  Extent  of  Denial  of  or 
Delay  in  Housing  Assistance 

Several  commenters  indicated  that 
they  were  uncertain  what  the  statute 
meant  by  "excessive,"  and  requested  the 
Department  define  "excessive"  in  terms 
of  a  number  or  percentage.  Instead  of 
defining  this  term,  the  Department  has 
replaced  "excessive"  with 
"substantial." 

As  discussed  in  the  previous  section, 
there  may  be  a  variety  of  circumstances 
having  nothing  to  do  with  the 
designation  of  housing  that  may  give 
rise  to  delays  in  bousing  assistance.  The 
Department  is  interested  in  knowing 
whether  the  designation  of  project 
under  part  945  is  causing  a  denial  of  or 
delay  in  housing  assistance  for  a 
substantial  number  of  tenants.  That  is, 
has  the  number  of  applicants  denied 
housing  assistance  increased  as  a  result 
of  the  designation,  or  (or  perhaps  also) 
has  there  been  an  increase  (a 
lengthening)  in  the  duration  of  time  an 
applicant  must  wait  for  housing 
assistance  as  a  result  of  the  designation. 
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Revision  to  Requirement  To  Maintain 
Access  to  Similar  Services  and  Housing 
Facilities 

The  proposed  rule  required  PHAs  to 
describe  the  steps  to  be  taken  to  ensure 
that  disabled  families  (if  a  project  was 
to  be  designated  for  elderly  families) 
and  elderly  families  (if  a  project  was  to 
be  designated  for  disabled  families) 
maintain  access  to  services  and  housing 
facilities  similar  to  those  that  otherwise 
would  have  been  available  to  them  at 
the  project  if  the  project  had  not  been 
designated. 

A  number  of  commenters  objected  to 
this  requirement  on  the  basis  that  the 
regulatory  language  was  too  broad,  and 
it  would  be  impossible  for  PHAs  to 
guarantee  similar  access  to  all  services 
and  amenities  available  to  them  before 
designation.  The  Department  agrees 
with  the  commenters,  and  has  revised 
this  section  of  the  allocation  plan.  The 
rule  now  requires  PHAs  to  describe  the 
steps  taken  to  facilitate  access  to 
supportive  services  provided  by  other 
agencies  at  the  designated  project. 

This  section,  however,  imposes  an 
affirmative  duty  on  a  PH.A  to  fund  at 
least  the  same  level  of  supportive 
services  needed  and  requested  by  non- 
elderly  disabled  families  that  the'  PHA 
funds  for  elderly  families  in  the 
designated  project. 

Revision  to  Requirement  Concerning 
Accessible  Units 

The  proposed  rule  required  the  PHA 
to  describe  the  steps  to  be  taken  to 
replace  any  accessible  units  that  will  be 
unavailable  as  a  result  of  the 
designation.  A  few  commenters  noted 
that  PHAs  are  already  mandated  by 
section  504  to  assess  and  provide  for 
accessibility  needs,  and  recommended 
this  provision  refer  to  the  PHA's 
obligations  under  section  504 
obligations. 

The  Department  agrees,  and  final  rule 
requires  the  PHA  to  describe  the  steps 
taken  by  the  PHA  to  affirmatively  meet 
its  obligations  under  24  CFR  part  8  to 
respond  to  any  need  for  accessible  units 
that  will  no  longer  be  available  to 
applicants  who  need  these  units. 

Removal  of  Requirement  To  Provide 
Information  on  Existing  Occupancy 
Policy  and  Procedures 

The  final  rule  also  removes  the 
requirement  for  the  PHA  to  provide 
information  on  the  PHA's  existing 
occupancy  policies  and  procedures,  and 
to  include  a  description  of  the  PHA's 
HUD-approved  Tenant  Selection  and 
Assignment  Plan.  With  respect  to  the 
PHA's  admission  policies  and 
procedures,  the  final  rule  requires  the 


PHA  to  describe  any  changes  the  PHA 
intends  to  make  in  its  admission 
pohcies  to  accommodate  the  proposed 
designation. 

Allocation  Plan  Approval  or 
Disapproval 

Approval  of  Plan  Because  of  HUD 
Failure  To  Respond  Within  Timeframes 

The  final  rule  clarifies  that  if  HUD 
fails  to  approve  or  disapprove  an 
allocation  plan  within  the  timeframes 
imposed  by  statute,  and  set  forth  in  this 
regulation,  an  allocation  plan  will  be 
considered  approved. 

Time  Limits  on  Resubmission  of 
Disapproved  Allocation  Plans 

The  proposed  rule  provided  that  if  the 
Department  disapproves  an  initial 
allocation  plan,  a  PHA  shall  have  a 
period  of  not  less  than  45  davs 
following  notification  of  disapproval  to 
submit  amendments  to  the  plan,  or  to 
submit  a  revised  plan.  "A  period  of  not 
less  than  45  days"  is  the  language  used 
in  the  statute.  A  few  commenters  read 
this  provision  to  mean  that  only  45  days 
would  be  permitted.  Other  commenters 
requested  that  there  be  no  time 
limitation  imposed  on  the  resubmission 
of  an  allocation  plan. 

The  final  rule  continues  to  provide 
PHAs,  consistent  with  the  statute,  with 
a  period  of  at  least  45  days  to  submit 
amendments  to  the  plan  or  to  submit  a 
revised  plan.  The  Department,  however, 
declines  to  adopt  the  suggestion  of  some 
commenters  that  there  be  no  time 
limitation  on  submission  of  a  revised 
plan.  In  fact,  on  further  consideration, 
the  Department  has  decided  to  impose 
a  maximum  time  limit  on  when  a 
disapproved  plan  may  be  resubmitted. 
The  Department  believes  that  the 
passage  of  a  substantial  period  of  time 
may  affect  the  data  originally  reported 
in  the  allocation  plan,  and  may  make  it 
necessary  for  the  PHA  to  hold  another 
public  meeting.  Accordingly,  the  final 
rule  provides  that  PHAs  will  have  a 
period  of  no  less  than  45  days,  and  no 
more  than  90  to  resubmit  an  initial 
allocation  plan  originally  disapproved. 
The  Department  believes  that  90  days 
represents  a  reasonable  maximum 
period  within  which  to  submit  a  revised 
plan.  An  allocation  plan  that  may 
require  more  than  90  days  to  make  it  an 
approvable  plan,  in  all  likelihood, 
indicates  serious  underlying  problems 
with  the  plan.  Accordingly,  the  PHA 
and  the  families  that  it  houses  are  better 
served  by  restarting  the  allocation  plan 
development  process. 

The  Department  declines  to  apply,  as 
one  commenter  suggested,  one  time 
limit  to  all  revised  plans.  Some 


revisions  required  of  allocation  plans 
may  take  minimal  time  on  the  part  of 
the  PHA,  and  therefore  45  days  will  be 
sufficient,  while  other  revisions  may 
require  use  of  the  longer  90-day  period. 

Designated  Housing  for  Disabled 

Families 

The  final  rule  makes  several  changes 
to  §945.205  that  addresses  the 
supportive  service  plan  component  for 
obtaining  approval  to  designate  projects 
for  disabled  famihes.  To  obtain  approval 
to  designate  a  project  for  disabled 
families,  section  622  requires 
submission  of  an  allocation  plan  and  a 
supportive  service  plan. 

Supportive  Service  Plan  Is  Statutory 
Requirement 

Many  commenters  objected  to  the 
requirement  to  submit  a  supportive 
service  plan  in  order  to  obtain  approv  al 
for  designated  housing  for  disabled 
families.  The  commenters  stated  that  it 
is  not  only  unfair  to  disabled  families, 
it  is  unfair  to  PHAs.  Several  commenters 
stated  that  this  requirement  reinforces 
the  stereotype  that  persons  with 
disabilities  have  special  needs  and  are 
incapable  of  hving  independently. 
Other  commenters  stated  that  if  the 
supportive  service  plan  is  going  to  be 
required  for  housing  for  disabled 
families,  it  also  should  be  required  for 
housing  for  elderly  families. 

The  requirement  to  submit  a 
supportive  service  plan  for  designated 
housing  for  di.sabled  famihes  is  a 
statutory  requirement,  not  a  regulatory 
one.  However,  the  Department  has  made 
changes  to  this  provision  of  the  final 
rule  with  the  intention  of  minimizing 
the  administrative  burden,  and  with  the 
intention  of  clarifying  when  this  type  of 
housing  should  be  considered  as  an 
alternative  housing  for  persons  with 
disabilities. 

Demonstrated  Need  and  Demand  for 
This  Housing 

The  final  rule  provides  that  HUD  will 
approve  designation  of  a  project  for 
disabled  families  only  where  there  is  a 
clear  demonstration  of  both  a  need  and 
demand  for  such  designation,  and  in  the 
absence  of  such  demonstrated  need  and 
demand,  PHAs  should  provide  for  the 
housing  needs  of  disabled  families  in 
the  most  integrated  setting  possible.  The 
inclusion  of  a  demonstration  or 
evidence  that  there  is  a  clear  need  and 
demand  for  housing  that  is  limited  to 
persons  with  disabilities  is  in  response 
to  commenters  from  the  disability 
community  who  stressed  that  this  type 
of  housing  should  not  be  the  automatic 
alternative  to  designated  housing  for 
elderly  families. 
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Admission  to  Designated  Pro)ects  for 
Disabled  Families  Need  Not  Be  Based 
on  Need  for  Services 

Altkou^  the  designaticm  of  a  project 
for  disaMed  families  should  arise  only 
where  there  is  a  real  need  and  demand 
for  this  type  of  housing  (i.e.,  where 
persons  with  disabiUties  express  the 
need  or  demand  for  the  services  to  be 
provided)  once  the  project  is 
established,  admission  to  this  project  is 
not  to  be  conditioned  on  a  person  with 
disabilities  needing  or  citing  for  the 
service.  A  person  with  disabilities  who 
chooses  to  reside  in  this  project,  and  is 
next  on  the  waiting  list,  should  not  be 
denied  occupancy  because  the  person 
does  not  aeed  or  have  any  interest  in 
using  the  services  to  be  provided  to  Ais 
project 

Non-Contiguous  Units  Encouraged  but 
Not  Required 

A  few  commenters  objected  to  the 
proposed  rule's  irap^ed  prohibition 
against  designating  contiguous  units. 
Designation  of  contiguous  units  is,  by 
no  means,  prohi\»ted  by  this  final  rule. 

The  Department  recognizes  that 
where  projects  are  designated  for 
occupancy  by  elderly  faanilies,  the  units 
or  floors  designated  will,  in  all 
likelihood,  be  cootiguous,  reflecting  the 
preference  of  elderly  families  to  re^de 
in  proximity  to  one  another.  As  stated 
earlier  in  this  preamUe,  the  preference 
of  the  persons  with  disabilities  who 
commented  on  this  rule  is  to  reside  in 
an  integrated  setting,  and  not  be  limited 
to  projects  that  house  only  disabled 
families,  or  that  house  only  disabled 
famibes  and  elderl>'  families.  Thus,  the 
reference  to  non-contiguous  units  in  the 
regulation  is  to  encourage  PHAs  to 
consider  more  integrated  settings  for 
persons  with  disabilities. 

Clarification  of  When  Service  Provider 
Must  Be  Licensed 

As  discussed  earlier  in  this  preamble, 
the  final  rule  removes  the  requirement 
that  service  providers  must  be  licensed, 
unless  licensing  for  the  type  of  service 
to  be  provided  is  required  by  State  or 
local  law. 

Consultation  Procedures  for  Supportive 
Service  Plan 

The  final  rule  provides  the  same 
consultation  process  for  the  supportive 
service  plan  that  is  required  of  the 
allocation  plan.  For  PHAs  that  intend  to 
designate  a  project  for  disabled  families 
the  consultation  process  for  the 
supportive  service  plan  may  be 
performed  concurrently  with  the 
allocation  plan. 


rV.  Discussion  of  PnbUc  Cnmments 

Many  ot  die  issues  raised  by 
commenteis  have  been  addressed  in 
section  III  of  this  preamble,  which 
provided  a  summary  of  the  principal 
features  of  the  designated  housing 
process  as  implemented  by  this  final 
rule.  Therefore,  these  issues  are  not  re- 
addressed  in  this  section.  This  section 
discusses  additional  issues  raised  by  the 
commenters,  and  the  Department's 
response  to  these  issues.  These 
comments  may  or  may  not  have 
prompted  additional,  but  less 
significant,  changes  to  the  rule.  The 
comments  are  discussed  in  the  context 
of  the  particular  subpart  or  section  of 
the  rule  to  which  tiiey  pertain. 

In  addition  to  not  discussing  issues 
already  addressed  in  section  III  of  the 
preamble,  the  following  does  not 
discuss  comments  that  were  either 
generally  laudatory  or  generally  critical 
of  the  proposed  nde,  either  of  style  or 
substantive  comment,  or  that  offered 
editorial  suggestions,  or  suggestions 
regarding  format  that  would  not  affect 
the  meaning  of  the  regulatory 
provisions. 

Section  945.105    Definitions 

Comment:  Two  commenters 
recommended  that  the  definition  of 
"persons  with  disabilities"  be  revised  to 
eliminate  the  implication  that  these 
persons  must  have  multiple  disabilities 
to  qualify  as  a  "person  with 
disabilities."  Their  suggested  term  was 
"person  with  one  or  mace  disabilities." 

Response:  The  term  "person  with 
disabilities"  is  the  term  used  in  section 
622,  and  is  also  the  term  used  in  the 
Americans  with  Disabilities  Act  (ADA) 
(although,  as  discussed  in  the  next 
response,  the  definition  for  this  term  is 
not  identical  in  section  622  and  the 
ADA).  The  Department  believes  that  the 
definition  for  this  term  makes  clear  that 
to  qualify  as  a  person  with  disabilities, 
the  individual  need  not  have  more  than 
one  disability. 

Comment:  Two  commenters  stated 
that  the  definition  of  "person  with 
disabilities"  should  be  revised  to 
confoEm  to  die  definition  provided  in 
the  Americans  with  Disabilities  Act. 

Response:  The  definitions  for  the 
various  categories  of  "persons"  and 
"families"  used  in  section  622  of  the 
1992  Act,  are  provided  in  section  621  of 
the  1992  Act  The  final  rule  reflects  the 
definition  for  "person  with  disabilities" 
set  forth  in  section  621.  Additionally, 
neither  the  Americans  with  Ehsabilities 
Act  or  section  504  of  the  Reh^litation 
Act  of  1973  amended  the  US.  Housing 
Act  of  1937  to  replace  the  1937  Act's 
definition  of  "persons  with  disabilities.' 


Commeat:  (tee  coBOMnter  stated  tfut 
the  age  distiiaction  for  "near-elderly 
person"  is  too  low  and  should  be  laiBed 
to  55.  Two  commenters  stated  that  the 
definition  of  "disabled  families'*  should 
include  an  age  restriction,  such  as  55  or 
50  years  of  age.  Another  coimnenter 
stated  Aat  the  definition  of  "elderly 
family"  should  exclude  any  child  xmder 
the  age  of  55. 

Response:  The  statute  defines  all  of 
these  terms  Cneai-elderly  person," 
"disabled  family"  and  "rfderiy  family") 
and  the  Department  is  without  authority 
to  adopt  the  recommendations  made  by 
these  commenters. 

Section  621  defines  "near-elderly 
person"  as  a  person  who  is  at  least  SO 
years  of  age,  but  below  the  age  of  62. 

The  statute  does  not  provide  for  ao 
age  restriction  in  the  definition  of 
"disabled  fffinily"  nor  does  it  exclude  as 
an  "elderly  family"  a  family  with 
children  who  are  neither  elderly  or 
near-eklerly.  In  fact  in  the  final  rule,  the 
definition  of  "disabled  family"  rule 
clarifies  that  this  term  includes  persons 
and  other  members  of  the  family  wbo 
may  be  eWeriy,  near-ekieriy,  ot  who  are 
neither  elderly,  or  near-elderly.  The 
definition  of  "elderly  fmnily"  clarifies 
that  this  term  inchides  persons  and 
other  members  of  the  faitnily  who  may 
be  persons  with  dis^ilities  or  who  are 
neither  elderly  nor  near-rfderly. 

Commenf;  One  commenter  requested 
that  the  Department  provide  a  definition 
for  "accessible"  when  used  in  the 
context  of  a  dwelling  unit. 

Response:  The  definition  section  cf 
the  final  rule  includes  a  defimtion  fior 
"accessible  unit."  The  final  rule 
provides  that  the  term  "accessiUe  unif 
has  the  meaning  giv«i  this  term  under 
the  second  definition  of  "accessible**  in 
24  CFR  8.3,  which  is  a  definition 
familiar  to  PHAs. 

Section  945.203  Allocation  plan 

CommeiA:  Two  commenters  requested 
that  the  final  rule  require  PHAs  to 
explain  the  methods  used  in  arriving  at 
information  required  by  the  allocation 
plan. 

Response:  The  Department  declines  to 
impose  this  requirement  on  PHAs. 
Much  of  the  information  required  by  the 
allocation  plan  will  be  derived  from  the 
PHA's  waiting  list,  w  from  the  locality's 
CHAS,  or  other  local  housing  needs 
survey.  Members  of  the  public  tfiat  may 
be  interested  in  determining  how  a  niA 
arrived  at  the  informatioa  disclosed  in 
its  allocation  plan  may  inquire  about 
this  at  the  public  meeting  to  be  held  on 
the  allocation  plan.  Some  of  the 
information  will  be  derived  from  the 
PHA's  self-evaluation  under  sectioa 
504. 


JMI 
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Comment:  Several  commenters 
supported  the  use  of  the  CHAS  as  a 
source  of  information  required  to  be 
included  in  the  allocation  plan,  but 
other  commenters  stated  that  the  CHAS 
is  not  a  useful  source  of  information  or 
is  not  required  in  their  jurisdictions. 
Response:  The  statute  specifically 
includes  the  CHAS  as  a  source  of  data 
for  the  allocation  plan.  For  localities 
where  there  is  no  CHAS,  the  final  rule 
provides  for  use  of  any  other  local 
housing  needs  survey. 

Comment:  One  commenter  stated  that 
in  determining  additional  housing 
resources  that  are  needed  to  house  non- 
elderly  disabled  persons,  the  rule 
should  clearly  state  that  if  the  same 
number  of  imits  would  be  offered  to  the 
apphcant  group  not  allowed  in 
designated  units,  as  would  have  been 
offered  before  the  designation,  then  no 
new  imits  are  needed. 

Response:  The  Department  believes 
that  this  point  need  not  be  explicitly 
stated  in  the  rule.  The  statute  and  this 
final  rule  require  the  PHA  to  disclose  its 
plan  for  securing  additional  housing 
resources  that  will  be  sufficient  to 
provide  assistance  to  not  less  than  the 
number  of  non-elderly  disabled  families 
that  would  have  been  housed  but  for  the 
desi^ation.  If  the  PHA  has  the 
"additional"  housing  resources  on 
hand,  and  need  not  secure  other 
housing  resources,  then  this  is  what  the 
PHA  will  state  in  its  allocation  plan. 

Comment:  One  commenter  stated  that 
it  was  trivial  for  the  Department  to 
require  the  PHA  to  describe  any 
incentives  offered  to  implement 
voluntary  transfers  to  achieve  the 
objectives  of  the  designation. 

Response:  The  Department  is 
interested  in  how  a  PHA  is  successful  in 
motivating  famihes  to  move  to  a 
designated  project,  or  motivating 
families  to  move  from  a  project 
proposed  to  be  designated. 
Additionally,  the  information  provided 
by  PHAs  on  this  matter  may  be  useful 
to  other  PHAs. 

Comment:  Many  comments  were 
received  on  the  types  of  additional 
housing  resources  to  be  provided  to 
non-elderly  disabled  families.  Persons 
within  the  disability  community  were 
divided  on  what  constitutes  acceptable 
additional  housing  resources.  Some 
commenters  stated  that  section  8 
certificates  and  vouchers  were  not 
suitable  housing  resources  for  persons 
with  disabihties.  The  majority  of 
individual  commenters  (as  opposed  to 
advocacy  organizations)  requested  the 
use  of  more  section  8  certificates  and 
vouchers  for  persons  with  disabilities. 
Other  commenters  stated  that  replacing 
public  housing  units  with  residency  in 


a  group  home,  or  shared  housing  is  not 
comparable  to  residency  in  a  private 
apartment  and  should  not  be  acceptable. 

Response:  The  statute  provides  for 
consideration  of  a  variety  of  alternative 
housing  resources  for  non-elderly 
disabled  families,  including  section  8 
certificates  and  vouchers,  mixed 
housing,  congregate  housing,  shared 
housing,  and  group  homes.  Accordingly, 
the  Department  cannot  exclude 
consideration  of  use  of  these  types  of 
housing  assistance  by  regulation.  The 
final  rule,  however,  provides  for  greater 
public  input  in  the  allocation  plan  than 
did  the  proposed  rule.  This  provides  an 
opportunity  for  persons  with 
disabihties,  and  their  representatives,  to 
voice  their  objections,  if  any,  to  the 
additional  housing  resources  for  non- 
elderly  disabled  families  proposed  to  be 
used  by  the  PHA.  The  Department  will 
look  very  carefully  at  any  plan  about 
which  there  were  strong  objections 
raised  by  persons  with  disabihties. 

Comment:  A  few  commenters  asked 
how  the  allocation  plan  is  to  indicate 
that  it  gave  fair  consideration  of 
comments  received  on  the  allocation 
plan. 

Response:  The  PHA  should  explain 
how  it  did  or  did  not  revise  its  plan  in 
response  to  public  comment.  Generally, 
the  Department  will  be  interested  in  a 
PHA's  response  to  substantial  negative 
comment  on  a  proposed  allocation  plan. 
Comment:  Three  commenters  objected 
to  the  fact  that  the  proposed  rule  did  not 
include  a  hst  of  various  housing  options 
for  elderly  famiUes. 

Response:  As  noted  earlier  in  this 
preamble,  the  Congress  and  the 
Department  anticipate  that  most,  if  not 
all,  allocation  plans  will  provide  for 
designation  of  public  housing  projects 
for  occupancy  by  elderly  families.  This 
is  why  the  statute  specifically  requires 
PHAs  to  address  housing  resources  that 
will  be  available  for  non-elderly 
disabled  families.  In  the  event  a  PHA 
designates  a  project  for  occupancy  by 
disabled  families,  and  the  designation 
will  result  in  denial  of  or  delay  in 
housing  assistance  to  elderly  families, 
then  the  PHA  must  address  this  issue  in 
its  allocation  plan. 

Comment:  Nine  commenters  stated 
that  approval  or  disapproval  of  an 
allocation  plan  should  be  based  only  on 
the  statutory  requirements.  Another 
commenter  stated  that  the  only  basis  for 
disapproval  should  be  an  indication  that 
there  will  be  disparate  waiting  times  for 
groups  waiting  to  be  housed.  Three 
commenters  stated  that  the  rule  should 
make  clear  that  the  Department  will  not 
approve  an  allocation  plan  which  fails 
to  promote  fair  housing  or  which  is 
submitted  by  a  PHA  for  which  there  is 


dociunented  history  of  discrimination 
against  various  types  of  families. 

Response:  The  Department  has  made 
only  a  few  editorial  changes  to 
§  945.203(d)  which  addresses  the 
allocation  plan  approval  criteria.  This 
section  tracks  the  statutory  language. 
The  statute  provides  that  the  allocation 
plan  shall  be  approved  if  the 
Department  determines  that  based  on 
the  plan  "and  the  comments  submitted 
on  the  plan"— "the  information 
contained  in  the  plan  is  complete  and 
accurate  and  the  projections  are 
reasonable,  implementation  of  the-plan 
will  not  result  in  excessive  vacancy 
rates,  and  the  plan  (as  described  in  the 
statute)  can  reasonably  be  achieved." 
The  fact  that  the  approval  section  of  the 
regulation  may  focus  on  particular 
information  to  be  contained  in  the  plan 
(and  the  completeness  and  accuracy  of 
this  information),  or  emphasize  the 
reasonableness  of  certain  projections  to 
be  made  does  not  mean  that  the 
Department  has  departed  from  the 
statutory  approval  criteria. 

Comment:  One  commenter  suggested 
that  the  final  rule  require  that  a  PHA 
whose  plan  has  been  disapproved  by  the 
Department,  must  imdergo  pubfic 
review  and  comment  before 
resubmission  of  the  plan  to  the 
Department. 

Response:  As  discussed  in  section  III 
of  this  preamble,  the  Department  shared 
the  concern  expressed  by  the 
commenter,  and  has  revised  the 
provision  in  the  rule  that  addresses 
when  a  revised  plan  may  be  submitted. 
The  rule  now  provides  that  if  a  revised 
plan  is  submitted  within  the  period  set 
by  the  Department  which  will  be  no  less 
than  45  days,  but  no  more  than  90  days, 
the  PHA  need  not  undergo  a  second 
consultation  process.  However,  after  90 
days,  the  Department  is  concerned  that 
factors  and  data  may  have  changed  that 
will  affect  families  served  by  the  PHA, 
and  that  therefore  make  it  necessary  for 
the  PHA  to  once  again  invite  public 
review  and  comment.  Accordingly,  the 
Department  established  a  maximum 
time  hmit  of  90  days. 

Comment:  Three  commenters 
requested  that  the  final  rule  provide  for 
PHAs  to  follow  the  same  pubhc 
participation  requirements  on  updated 
plans  that  govern  the  initial  plans. 

Response:  The  final  rule  imposes  (as 
did  the  proposed  rule)  the  same  public 
participation  requirements  on  updated 
plans,  as  imposed  on  initial  allocation 
plans.  This  is  a  statutory  requirement. 
Section  622  provides  that  "in  preparing 
the  initial  allocation  plan,  or  updates  of 
a  plan,  for  submission  under  this 
section,  a  pubUc  housing  agency  shall 
consuh  with  *  *  *." 
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Comment:  Three  commenters  stated 
that  the  requirement  to  submit  updated 
allocation  plans  every  two  years  is 
burdensome. 

Response:  The  requirement  to  submit 
biennial  updates  is  a  statutory 
requiranent. 

Comment:  Two  commenters  stated 
that  the  Department  exceeds  its 
statutory  suthority  in  pnmding  that 
projects  for  which  updated  plans  were 
disapproved  will  revert  to  occupMicy 
status  before  designation. 

Response:  The  Department  disagrees 
with  the  commenter.  The  Congress 
would  not  have  required  PHAs  to 
submit  updated  plans  every  two  years  if 
the  Coi^ress  were  not  concenMd  that 
there  may  be  instances  in  which 
designated  bousing  is  a  failure.  That  is. 
the  Congress  was  concerned  that  the 
number  of  Eanilies  wtw  have  been 
denied  housing  assistance,  or  the  delay 
in  providing  bousing  assistance  has 
increased  substantially  as  a  result  of 
designafted  bousing,  to  cite  two 
examples  of  concwn.  If  one  of  these 
consequences  were  to  occur,  the 
Department  canitot  permit  the  PHA  to 
continue  to  operate  designated  housing 
for  which  the  impact  is  adverse  for  a 
substantial  number  of  families  or  a 
protected  class  of  families.  However,  the 
Department  has  revised  the  final  rule  to 
clmify  that  disapproval  of  the  updated 
plan  will  not  resuh  in  automatic 
reversal  of  a  designated  project  to  its 
predesignation  occupancy  status.  As 
with  the  initial  allocation  plan,  there 
may  be  factors  that  a  PHA  can,  and  is 
wiDing  to  change,  that  will  correct  the 
situation  and  miaimize  the  adverse 
impact  of  the  designated  housing 
process  on  the  families  served  by  the 
PHA. 

Section  94S.205    Desigaated  bousing 
for  disattled  famUes 

Connnertt:  One  uimmenter  stated  tfiat 
the  two  year  cumuiitinent  for  a  service 
provider  may  be  in  Tiofation  of  some 
State  law*  that  permit  only  one-year 
contracts. 

Response:  The  Defiutuieut  is 
sympathetic  to  ttrrs  situation.  However, 
the  statute  requires  tint  a  designated 
project  for  disabled  families  caimot  be 
approved  without  a  supportive  service 
plan.  The  Department  must  have  some 
assurance  that  if  it  approves  the 
designated  project  for  cfisabled  families, 
the  supportive  services  will  remain  in 
place  at  least  tmtil  the  FHA  submits  its 
updated  allocation  plan. 

Comment:  Nine  cuiimwuten.  stated 
that  it  win  be  difficalt  if  not  impossible 
to  identify  uie  supportive  service  needs 
of  disabled  fasriiies.  Inese  conunenters 
stated  that  HUD  must  keep  in  mind  diat 


PHAs  can  no  longer  require  disclosure 
of  specific  disabling  conditions. 

Response:  The  Department  recognizes 
the  difficulties  for  PHAs  to  identify  the 
specific  disabling  condition  of  persons 
with  disabilities,  and  the  designated 
housing  process  does  not  impose  this 
type  of  investigation  on  PHAs.  The 
designated  housing  process,  as 
implemented  by  this  final  rule,  intends 
for  PHAs  to  informally  stirvey  residents 
and  potential  residents  about  service 
needs  and  desires.  The  Department's 
experience,  generally,  is  that  the  public 
is  not  shy  about  expressing  needs  and 
desires.  From  this  survey,  the  PHA 
should  be  able  to  determine  the  services 
that  residents  actually  need  and 
demand,  emd  those  tfiat  the  PHA 
believes  that  it  can  reasonably  provide. 

CcMTJmenf :  Two  connnenters  stated 
that  the  PHA  should  be  reipiired  to 
document  Ae  need  for  specific 
supportive  services  it  intends  to 
provide. 

Response:  As  discussed  in  Section  III 
of  th«  preamble,  the  revisions  made  to 
the  approval  process  for  designated 
housing  for  disabled  families  impose 
this  type  of  requirement.  The  final  rule 
provkles  that  designated  housing  ft>r 
disaUed  families  will  be  approved  if  the 
allocation  plan  meets  the  requirements 
of  §  945. 203  and  demonstrates  both  a 
need  and  a  demand  for  designated 
housing  for  disabled  families.  The  need 
and  demand  will  be  based  on  the 
information  provided  in  the  supportive 
service  phm  that  will  (or  should) 
evidence  the  need  and  demand  for  the 
services  to  be  provided  to  families 
occupying  this  project. 

Comment:  Six  commenters  stated  that 
the  final  rule  should  provide  that 
suprportive  services  not  be  linked  to  a 
projioct,  but  mnst  be  portable. 

Response:  For  designated  housing  for 
disaWed  families,  the  supportive 
services  are  project  specific.  (However, 
the  units  in  the  project  that  constitute 
the  designated  housing  need  not  be 
contiguous;  Kid  ^be  DepaitnwRt 
encourages  nort-coirtiguoos  units.)  The 
project  specific  aspect  lecognisBs  fliat  if 
projects  are  designated  for  disabled 
families  the  designation  in  itself 
establishes  "separate  housing"  for  the 
designated  families,  even  if  non- 
contiguous units  comprise  Qte 
designated  bousing.  Wheaeverthe  PHA 
undtrtidws  designation  of  a  project  for 
tfisabled  famihes,  the  Department  wmts 
assnrancs  tkat  Aera  are  sofficieRt 
numbers  of  persons  with  disabiKties 
who  are  corrent  tenants  or  appficants  on 
the  waiting  fist  who  mxpnss  a  need  and 
demand  Cor  housing  tiiat  provides 
supportive  services  ti.e.«  designated 
housing  for  disabled  families). 


Commerrf  r  Eleven  cornmenters  stated 
that  the  rule  must  clarify  that  designated 
projects  for  disabled  families  are  also 
available  to  persons  not  needing,  or 
opting  for  supportive  services. 

Response:  As  discussed  in  section  HI 
of  the  preamble,  the  final  rule  makes 
this  clarification. 

Comment:  One  commenter  stated  that 
the  final  rule  should  require  PHAs  to 
determine  which  disabled  families  wiH 
occupy  designated  housing  for  disabled 
families. 

Response:  The  final  rule  requires 
PHAs,  as  part  of  the  approval  process 
for  designated  housing  for  disabled 
families,  to  demonstrate  the  need  and 
demand  for  this  type  of  housing.  The 
Department  believes  that  this 
requirement  will  address  the  coocera 
expressed  by  the  commenter. 

Comment:  Seven  comfloenters 
requested  that  the  final  role  ckrify  wb»i 
is  meant  by  residential  supervisioa.  The 
cotmoenters  stated  that  they  did  not 
want  PHAs  to  use  residential 
supervision  to  provide  a  mote  restrictive 
type  of  public  housing  for  persons  with 
disabilities. 

Response:  "Residential  supenrisioo'* 
refras  to  the  assistaxx  provided  by  a 
person  or  persons  who  either  lives  at  the 
designated  project  for  disabled  families, 
or  makes  himself  or  herself  available  to 
persons  with  disalnlities  who  may  need 
assistance  on  a  24-boar  or  on-call  ba^. 
Generally,  residential  supervision 
assistance  is  provided  to  persons  who, 
as  a  result  of  seizures  or  {>ualysts,  far 
example,  may  need  assistance  to  be 
provided  on  a  flexible  basis  (e.g..  o»- 
call)  and  to  be  available  within 
proximity  to  where  the  person  resi(ies. 
The  specific  need  for  residential 
supervision  must  be  docxmiented  in  die 
supportive  service  plan. 

Section  945.303    Requirements 
govemiag  occupancy  in  designated 
housmg 

Comment:  One  commenter  requested 
that  the  final  rule  contain  regulations  to 
permit  expedited  removal  of  disruptive 
tenants. 

Response:  The  Department's 
regulations  in  24  CFR  part  966, 
governing  lease  and  grievance 
procedures  in  public  housing,  already 
address  tfiis  issue. 


SecltoBM5.J0I    Operatiag 
bousing 

Conunent:  Two  connnenters  stated 
that  tiie  requirement  to  operate 
designated  housing  in  confbnnanoe 
with  civil  rights  faws  shonid  be 
extended  to  the  allocation  plan 
development  stages 
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Response:  The  Department  agrees 
with  this  comment,  and  this  section  of 
the  final  rule  provides  that  "the 
application  procedures  and  operation  of 
designated  projects"  shall  be  in 
conformity  with  the  applicable  civil 
rights  and  nondiscrimination  statutes. 
Conformity  with  applicable  civil  rights 
and  nondiscrimination  statutes  includes 
submission  of  the  needs  assessment  and 
transition  plan  required  by  24  CFR  8.25. 

Part  960.  Subpart  D— Preference  for 
Disabled  Families  and  Elderly  Families 
in  Public  Housing  Projects  for  Disabled 
Families  and  Elderly  Families 

Comment:  One  commenter  stated  that 
the  proposed  rule  did  not  make  clear 
that  elderly  housing  under  f>art  960  is 
not  the  same  as  elderly  housing  under 
part  945. 

Response:  The  Department  believes 
that  the  editorial  changes  made  to  part 
960  in  the  final  rule  clarify  the 
distinction  between  projects  meeting  the 
requirements  of  part  945.  and  those 
meeting  the  requirements  of  part  960. 
For  example,  the  Department  has 
changed  the  title  to  subpart  D  to  read 
"Preferences  for  Elderly  Families  and 
Disabled  Famihes  in  Mixed  Population 
Projects"  and  uses  this  term  "mixed 
population  project"  throughout  the 
subpart  D.  Use  of  the  term  "mixed 
population  project"  should  clarify  that 
projects  meeting  the  requirements  of 
subpart  D  house  both  elderly  families 
and  disabled  families. 

Comment:  Six  commenters  stated  that 
reference  in  §  960.407  to  the  10  percent 
limitation  on  families  without  a  Federal 
preference  should  be  revised  to  read  "50 
percent." 

Response:  The  Department  has  not  yet 
issued  its  final  regulation  on  Federal 
preferences.  Once  the  Federal 
preferences  final  rule  is  published,  the 
Department  will  make  a  conforming 
amendment  to  part  960.  subpart  D  to 
reflect  the  50  percent. 

Comments  on  the  Information 
Collection  Requirements 

Comment:  Ten  commenters  stated 
that  the  Department  grossly 
underestimated  the  time  for  completion 
of  the  allocation  plan. 

Response:  The  Department  believes 
that  the  substantial  changes  made  to  the 
allcKation  plan  requirements  by  this 
final  rule  bring  the  plan  more  in  line 
with  the  estimated  burden  hours. 

Other  Comments  and  Recommendations 

Comment:  Three  commenters  stated 
that  they  expect  the  most  vigorous 
possible  oversight  by  the  Department  of 
the  allocation  planning  process,  not 


only  at  the  first  step  of  initial  approval, 
but  biennial  updates. 

Response:  The  Department  has  every 
intention  to  monitor,  through  careful 
review  of  initial  allocation  plans  and 
biennial  updates,  the  operation  of 
designated  housing,  and  its  impact  on 
families  served  by  PHAs  that  operate 
designated  housing.  Monitoring  also 
will  include  monitoring  and  compUance 
reviews  under  section  504. 
investigations  of  complaints  under 
section  504,  the  Fair  Housing  Act.  and 
other  civil  rights  authorities. 

Comment:  Four  commenters  stated 
that  the  final  rule  should  require  PHAs 
to  preserve  some  mixed-use  or  general 
occupancy  housing  for  persons  with 
disabilities. 

Response:  The  Department  certainly 
encourages,  but  cannot  require,  PHAs  to 
maintain  mixed-used  or  general 
occupancy  projects  for  persons  with 
disabilities. 

V.  Other  Matters 

Enxironmental  Impact 

A  Finding  of  No  Significant  Impact 
vfiih  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implements  section  102(2)(c)  of  the 
National  Enviroiunental  Policy  Act  of 
1969  (NEPA)  at  the  time  of  development 
of  the  proposed  rule.  This  Finding  of  No 
Significant  Impact  remains  applicable  to 
this  final  rule,  and  is  available  for 
public  inspection  betv^-een  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development,  room 
10276.  451  Seventh  Street.  SW.. 
Washington,  DC  20410. 

Executive  Order  12866 

This  final  rule  was  n;viewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866  as  a  significant 
regulatory  action.  Any  changes  made  in 
this  rule  as  a  result  of  that  review  are 
clearly  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  Office  of  HUDs  Rule's  Docket 
Clerk,  room  10276,  451  Seventh  St  SW., 
Washington,  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  final  rule 
before  publication  and  by  approving  if 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
estabhshes  the  requirements  and 
procedures  by  which  PHAs  may 
designate  projects,  or  portions  of 


projects,  for  occupancy  only  by  (1) 
elderiy  families.  (2)  disabled  families,  or 
(3)  disabled  families  and  elderly 
families.  The  rule  incorporates  the 
requirements  established  by  statute  for 
such  designaUon.  The  designation  of 
housing  for  occupancy  by  elderly 
families,  disabled  families,  or  disabled 
families  and  elderly  famihes  is  an 
option  provided  to.  not  a  requirement 
imposed  on,  PHAs  by  this  rule. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  would 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  order.  This  final  rule  implements 
the  designation  process  proxided  by 
section  622  of  the  1992  Act.  the  purpose 
of  which  is  to  assist  PHAs  in  meeting 
the  housing  and  supportive  service 
needs  of  disabled  famihes  and  elderly 
families.  The  supportive  services 
provided  by  PHAs  to  disabled  and 
elderly  families  are  expected  to  assist 
these  families  in  avoi<^ng  possible 
institutionalization,  and  to  reduce 
unnecessary  stress  and  financial  burden 
on  these  families.  Thus,  the  supportive 
services  component  of  the  program  is 
anticipated  to  have  a  beneficial  impact 
on  disabled  famihes  and  elderly 
famihes. 

Since  the  designation  process, 
however,  provides  for  elderly-only 
housing  and  disabled-only  housing, 
there  is  the  possibihty  that  the 
designation  process  authorized  by 
section  622  of  the  1992  Act  would  limit 
the  availability  of  housing  for  (1) 
disabled  famihes  (if  a  PHA  designates 
elderly  family-only  housing),  (2)  elderly 
families  (if  a  PHA  designates  disabled 
family-only  housing)  or  (3)  families  with 
children  (if  a  PHA  designates  disabled 
families  and/or  elderly  family-only 
housing),  and  thus  adversely  impact  the 
maintenance  and  well-being  of  these 
families.  (Although  it  should  be  noted 
that  PR,As  would  be  required  to  admit 
eUgible  elderly  families  with  children  to 
designated  projects  for  elderly  families, 
and  admit  eligible  disabled  families 
with  children  to  projects  designated  for 
disabled  families.)  The  final  rule, 
however,  provides  certain  protections 
for  all  family  types,  including  the 
protection  provided  by  HUD"s  review 
and  approval  of  a  PHA"s  housing 
allocation  plan.  The  purpose  of  this 
review  is  to  ensure  that  the  availability 
of  public  housing,  and  other  housing 
re.soiuces  available  to  the  PHA.  is  not 
reduced  for  any  of  these  families, 
especially  non-elderly  disabled  families. 
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Thus,  the  impact  on  family  maintenance 
and  well  being  that  may  result  from  the 
designation  process,  as  implemented  by 
the  Department  through  this  rule,  would 
not  be  signiGcant  within  the  meaning  of 
the  order. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  final  rule  would 
not  have  substantial,  direct  effects  on 
States,  on  their  political  subdivisions,  or 
on  their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  is 
limited  to  implementing  the  procedures 
under  which  PHAs  may  opt.  subject  to 
certain  requirements  and  procedures,  to 
designate  public  housing  projects,  or 
portions  of  public  housing  projects,  for 
occupancy  by  elderly  families,  disabled 
families,  or  disabled  families  and 
elderly  families. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1635  in  the  Department's 
Semiannual  Agenda  of  Regulations, 
published  on  October  25. 1993  (58TR 
56402.  56448)  under  E.xecutive  Order 
12291  and  the  Regulator}-  Flexibilitv 
Act. 

List  of  Subjects 

24  CFR  Part  945 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  960 

Aged,  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Public  housing. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  A  new  part  945.  consisting  of 
§§945.101  through  945.303.  is  added  to 
read  as  follows: 

PART  945-DESIGNATED  HOUSING— 
PUBUC  HOUSING  DESIGNATED  FOR 
OCCUPANCY  BY  DISABLED, 
ELDERLY,  OR  DISABLED  AND 
ELDERLY  FAMIUES 

Subpart  A— General 

Sec. 

945.101  Purpose. 

945.103  General  policies. 

945.105  Definitions. 


Subpart  B— Application  and  Approval 
Procedures 

945.201    Approval  to  designate  housing. 
945.203    Allocation  plan. 
945.205    Designated  housing  for  disabled 
families. 

Subpart  C — Operating  Designated  Housing 

945.301    General  requirements. 
945.303    Requirements  governing  occupancy 
in  designated  housing. 

Authority:  42  U.S.C.  1473e;  42  U.S.C. 

3535(d). 


Subpart  A— General 

§945.101    Purpose. 

The  purpose  of  this  part  is  to  provide 
for  designated  housing  as  authorized  by 
section  7  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437e).  Section  7 
provides  public  housing  agencies  with 
the  option,  subject  to  the  requirements 
and  procedures  of  this  part,  to  designate 
public  housing  projects,  or  portions  of 
public  housing  projects,  for  occupancy 
by  disabled  families,  elderly  families,  or 
mixed  populations  of  disabled  families 
£md  elderly  families. 

§945.103    General  policies. 

(a)  Agency  participation.  Participation 
in  this  program  is  limited  to  public 
housing  agencies  (PHAs)  (as  this  term  is 
defined  in  24  CFR  913.102)  that  elect  to 
designate  public  housing  projects  for 
occupancy  by  disabled  families,  elderly 
families,  or  disabled  families  and 
elderly  families,  as  provided  by  this 
part. 

(b)  Eligible  bousing — (1)  Designation 
of  public  housing.  Projects  eligible  for 
designation  under  this  part  are  public 
housing  projects  as  described  in  the 
definition  of  "project"  in  §945.105. 

(2)  Additional  housing  resources.  To 
meet  the  housing  and  supportive  service 
needs  of  elderly  families,  and  disabled 
families,  including  non-elderly  disabled 
families,  who  vnll  not  be  housed  in  a 
designated  project,  PHAs  shall  utilize 
housing  resources  that  they  own. 
control,  or  have  received  preliminary 
notification  that  they  will  obtain  (e.g., 
section  8  certificates  and  vouchers). 
They  also  may  utilize  housing  resources 
for  which  they  plan  to  apply  during  the 
period  covered  by  the  allocation  plan, 
and  that  they  have  a  reasonable 
expectation  of  obtaining.  PHAs  also  may 
utilize,  to  the  extent  practicable,  any 
housing  facihties  that  they  own  or 
control  in  which  supportive  services  are 
already  provided,  facilitated  or 
coordinated,  such  as  mixed  housing, 
shared  housing,  family  housing,  group 
homes,  and  congregate  housing. 

(3)  Exemption  of  mixed  population 
projects.  A  PHA  with  a  public  housing 
project  with  a  mixed  population  of 


elderly  families  and  disabled  families 
that  plans  to  house  them  in  such  pro)ect 
in  accordance  with  the  requirements  of 
24  CFR  part  960,  subpart  D,  is  not 
required  to  meet  the  designation 
requirements  of  this  part. 

(c)  Family  Participation  in  designated 
housing — (1)  Voluntary  participation. 
The  election  to  reside  in  designated 
housing  is  voluntary  on  the  part  of  a 
family.  No  disabled  family  or  elderly 
family  may  be  required  to  reside  in 
designated  housing,  nor  shall  a  decision 
not  to  reside  in  designated  housing 
adversely  affect  the  family  with  respect 
to  occupancy  of  another  appropriate 
project. 

(2)  Meeting  stated  eligibility 
requirements.  Nothing  in  this  part  shall 
be  construed  to  require  or  permit  a  PHA 
to  accept  for  admission  to  a  designated 
project  a  disabled  family  or  elderly 
family  who  does  not  meet  the  stated 
eligibility  requirements  for  occupancy 
in  the  project  (for  example,  income),  as 
set  forth  in  HUD's  regulations  in  24  CFR 
parts  912  and  913,  and  in  the  PHA'ff 
admission  policies. 

§945.105    Definitions. 

As  used  in  this  part: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437-1440). 

Accessible  units  means  units  that 
meet  the  requirement  of  accessibility 
with  respect  to  dwellings  as  set  forth  in 
the  second  definition  of  "accessible"  in 
24  CFR  8.3. 

Allocation  plan.  See  §  945.201. 

CHAS  means  the  comprehensive 
housing  affordability  strategy  required 
by  section  105  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
12705)  or  any  successor  plan  prescribed 
by  HUD. 

Designated  family  means  the  category 
of  family  for  whom  the  project  is 
designated  (e.  g.,  elderly  family  in  a 
project  designated  for  elderly  families). 

Designated  housing  or  designated 
project  means  a  project  (or  projects),  or 
a  portion  of  a  project  (or  projects)  (as 
these  terms  are  defined  in  this  section), 
that  has  been  designated  in  accordance 
with  the  requirements  of  this  part. 

Disabled  family  means  a  family  whose 
head  or  spouse  or  sole  member  is  a 
person  with  disabilities.  The  term 
"disabled  family"  may  include  two  or 
more  persons  with  disabilities  living 
together,  and  one  or  more  persons  with 
disabilities  living  with  one  or  more 
persons  who  are  determined  to  be 
essential  to  the  care  or  well-being  of  the 
person  or  persons  with  disabilities.  A 
disabled  family  may  include  persons 
with  disabihties  who  are  elderly. 

Elderly  family  means  a  family  whose 
head,  spouse,  or  sole  member  is  an 
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elderly  person.  The  term  "elderly 
family"  includes  an  elderly  person,  two 
or  more  elderly  persons  living  together, 
and  one  or  more  elderly  persons  living 
with  one  or  more  persons  who  are 
determined  to  be  essential  to  the  care  or 
well-being  of  the  elderly  person  or 
persons.  An  elderly  family  may  include 
elderly  persons  with  disabilities  and 
other  family  members  who  are  not 
elderly. 

Elderly  person  means  a  person  who  is 
at  least  62  years  of  age. 

Fanii/y  includes  but  is  not  limited  to 
a  single  person  as  defined  in  this  part. 
a  displaced  person  (as  defined  in  24 
CFR  part  912).  a  remaining  member  of 
a  tenant  family,  a  disabled  family,  an 
elderly  family,  a  near-elderly  family. 
and  a  family  with  children.  It  also 
includes  an  elderly  family  or  a  disabled 
family  composed  of  one  or  more  elderly 
persons  living  with  one  or  more 
disabled  persons. 

Housing  has  the  same  meaning  as 
"project,"  which  is  defined  in  this 
section. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban 
Development  including  any  Field 
Offices  to  which  authority  has  been 
delegated  to  perform  functions  under 
this  part. 

Mixed  population  project  means  a 
public  housing  project  reserved  for 
elderly  families  and  disabled  families. 
This  is  the  project  type  referred  to  in 
NAHA  as  being  designated  for  elderly 
and  disabled  families.  A  PHA  that  has 
a  mixed  population  project  or  intends  to 
develop  one  need  not  submit  an 
allocation  plan  or  request  a  designation. 
However,  the  project  must  meet  the 
requirements  of  24  CFR  part  960  subpart 

NAHA  means  the  National  Affordable 
Housing  Act  (Pub.L.  101-625.  approved 
November  28,  1990). 

Near-elderly  family  means  a  family 
whose  head,  spouse,  or  sole  member  is 
a  near-elderly  person.  The  term  "near- 
elderly  family"  includes  two  or  more 
near-elderly  persons  Uving  together,  and 
one  or  more  near-elderly  persons  living 
with  one  or  more  persons  who  are 
determined  to  be  essential  to  the  care  or 
well-being  of  the  near-elderly  person  or 
persons.  A  near-elderly  family  may 
include  other  family  members  who  are 
not  near-elderly. 

Near-elderly  person  means  a  person 
who  is  at  least  50  yesirs  of  age  but  below 
the  age  of  62.  who  may  be  a  person  with 
a  disability. 

Non-elaerfy  disabled  person  means  a 
person  with  a  disability  who  is  less  than 
62  years  of  age. 

Person  with  disabilities  means  a 
person  who- 


le) Has  disability  as  defined  in  section 
223  of  the  Social  Security  Act  (42  U  S  C 
423).  or 

(b)  Is  determined  to  have  a  physical, 
mental,  or  emotional  impairment  that — 

(1)  Is  expected  to  be  of  long-continued 
and  indefinite  duration, 

(2)  Substantially  impedes  his  or  her 
ability  to  live  independently,  and 

(3)  Is  of  such  a  nature  that  such  abifity 
could  be  improved  by  more  suitable 
housing  conditions,  or 

(c)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C. 
6001(5)). 

The  term  "person  with  disabifities" 
does  not  exclude  persons  who  have  the 
disease  of  acquired  immunodeficiency 
syndrome  or  any  conditions  arising 
from  the  etiologic  agent  for  acquinnl 
immunodeficiency  syndrome. 

Portion  of  project  includes:  One  or 
more  buildings  in  a  multi-building 
project;  one  or  more  floors  of  a  project 
or  projects;  a  certain  number  of  dwelfing 
units  in  a  project  or  projects. 
(Designation  of  a  portion  of  a  project 
does  not  require  that  the  buildings, 
floors  or  units  be  contiguous.) 

Project  means  low-income  housing 
developed,  acquired,  or  assisted  by  a 
PHA  under  the  U.S.  Housing  Act  of 
1937  (other  than  section  8)  for  which 
there  is  an  Annual  Contributions 
Contract  (ACC)  between  HUD  and  the 
PHA.  For  purposes  of  this  part,  the 
terms  housing  and  public  housing  mean 
the  same  as  project.  Additionally,  as 
used  in  this  part,  and  unless  the  context 
indicates  otherwise,  the  term  project 
when  used  in  the  singular  includes  the 
plural,  and  when  used  in  the  plural, 
includes  the  singular,  and  also  includes 
a  "portion  of  a  project."  as  defined  in 
this  section. 

Public  housing  or  public  housing 
project.  See  definition  of  "project"  in 
this  section. 

Public  housing  agency  or  PHA.  See  24 
CFR  913.102. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Senice  provider  means  a  person  or 
organization  qualified  and  experienced 
in  the  provision  of  supportive  services, 
and  that  is  in  compliance  with  any 
licensing  requirements  imposed  by  State 
or  local  law  for  the  type  of  service  or 
services  to  be  providcKi.  The  service 
provider  may  provide  the  service  on 
either  a  for-profit  or  not-for-profit  basis. 

Single  person  means  a  person  who 
fives  alone  or  intends  to  live  alone,  who 
is  not  an  elderly  person,  a  person  with 
disabilities,  a  displaced  person,  or  the 
remaining  member  of  a  tenant  family. 


Supportive  service  plan.  See 
§945.205. 

Supportive  services  means  servires 
available  to  persons  residing  in  a 
development,  requested  by  disabled 
families  and  for  which  there  is  a  need, 
and  may  include,  but  are  not  Umited  to. 
meal  services,  health-related  services, 
mental  health  services,  services  for 
nonmedical  counseling,  meals, 
transportation,  personal  care,  bathing, 
toileting,  housekeeping,  chore 
assistance,  safety,  group  and 
socialization  activities,  assistance  with 
medications  (in  accordance  with  any 
applicable  State  laws),  case 
management,  personal  emergency 
response,  and  other  appropriate 
services. 

Subpart  B— Application  and  Approval 
Procedures 

§  945.201    Approval  to  designate  housing. 

(a)  Designated  housing  for  elderly 
families.  To  designate  a  project  for 
occupancy  by  elderly  families,  a  PH.'V 
must  have  a  HUTKapproved  allocation 
plan  that  meets  the  requirements  of 
§945.203. 

(b)  Designated  housing  for  disabled 
families.  To  designate  a  project  for 
occupancy  by  disabled  famifies,  a  PHA 
must  have  a  HUD-approved  allocation 
plan  that  meets  the  requirements  of 

§  945.20S.  and  a  HUD-approved 
supportive  service  plan  that  meets  the 
requirements  of  §  945.205. 

(c)  Designated  housing  for  elderly 
families  and  disabled  families.  (1)  A 
PHA  that  provides  or  intends  to  provide 
a  mixed  population  project  (a  project  for 
both  elderly  families  and  disabled 
families)  is  not  required  to  meet  the 
requirements  of  this  part.  The  PHA  is 
required  to  meet  the  requirements  of  24 
CFR  part  960,  subpart  D. 

(2)  A  PHA  that  intends  to  provide 
designated  housing  for  elderly  families 
or  for  disabled  families  must  identify 
any  existing  or  planned  mixed 
population  projects,  reserved  under  24 
CFR  part  960,  subpart  B,  as  additional 
housing  resources,  in  its  allocation  plan, 
in  accordance  with  §  945.203(c)(6). 

§945JM)3    Allocation  plan. 

(a)  Applicable  terminology.  (1)  As 
used  in  this  section,  the  terms  "initial 
allocation  plan"  refers  to  the  PHA's  first 
submission  of  an  allocation  plan,  and 
"updated  allocation  plan"  refers  to  the 
bienniarupdate  (once  every  two  years) 
of  this  plan,  which  is  described  in 
paragraph  (fl  of  this  section. 

(2)  As  provided  in  §  945.105,  the  term 
"project"  includes  the  plural 
("projects")  and  includes  a  portion  of  a 
project. 
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(b)  Consultation  in  plan  development. 
These  consultation  requirements  apply 
to  the  development  of  an  initial 
allocation  plan  as  provided  in  paragraph 
(c)  of  this  section,  or  any  update  of  the 
allocation  plan  as  provided  in  paragraph 
(fl  of  this  section. 

(1)  In  preparing  riie  draft  plan,  the 
PHA  shall  consult  with: 

(i)  The  State  or  luiit  of  general  local 
government  where  the  project  is  located; 

(ii)  Public  and  private  service 
providers; 

(iii)  Representative  advocacy  groups 
for  each  of  these  family  types:  disabled 
families,  elderly  families,  and  families 
with  children,  where  such  advocacy 
groups  exist; 

(iv)  Representatives  of  the  residents  of 
the  PR.\'s  projects  proposed  for 
designation,  including  representatives 
from  resident  councils  or  resident 
management  corporations  where  they 
e.xist;  and 

(v)  Other  parties  that  the  PHA 
determines  would  be  interested  in  the 
plan,  or  other  parties  that  have 
contacted  the  PHA  and  expressed  an 
interest  in  the  plan. 

(2)  Following  the  completion  of  the 
draft  plan,  the  PHA  shall: 

(i)  Issue  public  notices  regarding  its 
intention  to  designate  housing  and  the 
availabiUty  of  the  draft  plan  for  review; 

(ii)  Contact  directly  those  individuals, 
agencies  and  other  interested  parties 
specified  in  paragraph  (b)(1)  of  this 
section,  and  advise  of  the  availability  of 
the  draft  plan  for  review; 

(iii)  Allow  not  less  th£m  30  days  for 
public  comment  on  the  draft  allocation 
plan; 

(iv)  Make  free  copies  of  the  draft  plan 
available  upon  request,  and  in 
accessible  format,  when  appropriate; 

(v)  Conduct  at  least  one  public 
meeting  on  the  draft  allocation  plan; 

(vi)  Give  fair  consideration  to  all 
comments  received;  and 

(vii)  Retain  any  records  of  public 
meetings  held  on  the  allocation  plan  (or 
updated  plan)  and  any  written 
comments  received  on  the  plan  for  a 
period  of  five  years  commencing  from 
the  date  of  submission  of  the  allocation 
plan  to  HUD.  These  records  must  be 
available  for  review  by  HUD. 

(c)  Conients  of  initial  plan.  The  initial 
allocation  plan  shall  contain,  at  a 
minimum,  the  information  set  forth  in 
this  paragraph  (c). 

(1)  Identification  of  the  project  to  be 
designated  and  type  of  designation  to  be 
made.  The  PHA  must: 

(i)  Identify  the  type  of  designation  to 
be  made  (i.e.,  housing  for  disabled 
families  or  housing  for  elderly  families); 
(ii)  Identify  the  building(s),  floor(s),  or 
unit(s)  to  be  designated  and  their 


location,  or  if  specific  units  are  not 
designated,  the  number  to  be 
designated;  and 

(iii)  State  the  reasons  the  building(s). 
floor(s),  or  unit(s)  were  selected  for 
designation. 

(2)  Identification  of  groups  and 
persons  consulted  and  comments 
submitted.  The  PHA  must: 

(i)  Identify  the  groups  and  persons 
with  whom  the  PH.'K  has  consulted  in 
the  development  of  the  allocation  plan; 

(ii)  Include  a  summary  of  comments 
received  on  the  plan  from  the  groups 
and  persons  consulted;  and 

(iii)  Describe  how  the  plan  addresses 
these  cxsmments. 

(3)  Profile  of  proposed  designated 
project  in  pre-designation  state.  This 
component  of  the  plan  must  include,  for 
the  projects,  buildings,  or  portions  of 
buildings  to  be  designated: 

(i)  The  total  number  of  families 
currently  occupying  the  project,  and 

(A)  The  number  of  families  who  are 
members  of  the  group  for  whom  the 
project  is  to  be  designated,  and 

(B)  The  number  of  families  who  are 
not  members  of  the  group  for  whom  the 
project  is  to  be  designated; 

(ii)  An  estimate  oi  the  total  number  of 
elderly  families  and  disabled  families 
who  are  potential  tenants  of  the  project 
(i.e..  as  the  project  now  exists),  based  on 
information  provided  by: 

(A)  The  waiting  list  from  which 
vacancies  in  the  project  are  filled;  and 

(B)  A  local  housing  needs  survey,  if 
available,  such  as  the  CHAS,  for  the 
jurisdiction  within  which  the  area 
served  by  the  PHA  is  located; 

(iii)  An  estimate  of  the  number  of 
potential  tenants  who  will  need 
accessible  units  based  on  information 
provided  by: 

(A)  The  needs  assessment  prepared  in 
accordance  with  24  CFR  8.25.  and 

(B)  A  housing  needs  survey,  if 
avail£i)le.  such  as  the  CHAS  or  HUD- 
prescribed  successor  survey; 

(iv)  The  number  of  units  in  the  project 
that  became  vacant  and  available  for 
occupancy  during  the  year  preceding 
the  date  of  submission  of  the  allocation 
plan  to  HUD; 

(v)  The  average  length  of  vacancy  for 
dwelling  units  in  the  project  for  the  year 
preceding  the  date  of  submission  of  the 
allocation  plan  to  HUD; 

(vi)  An  estimate  of  the  number  of 
units  in  the  project  that  the  PHA  expects 
to  become  vacant  and  available  for 
occupancy  during  the  two-year  period 
following  the  date  of  submission  of  the 
allocation  plan  to  HUD  (i.e.,  if  the 
project  were  not  to  be  designated); 

(vii)  An  estimate  of  the  average  length 
of  time  elderly  families  and  non-elderly 
persons  with  disabilities  currently  have 
to  wait  for  a  dwelling  unit. 


(4)  Projected  profile  of  project  in 
designated  state.  This  component  of  the 
plan  must: 

(i)  Identify-  the  source  of  the  families 
for  the  designated  project  (e.g.,  current 
residents  of  the  project,  families 
currently  on  the  waiting  list,  residents 
of  other  projects,  and  potential  tenants 
based  on  information  from  the  local 
housing  needs  sur\'ey); 

(ii)  For  projects  proposed  to  be 
designated  for  occupancy  by  elderly 
families  an  estimate  of  the  number  of: 

(A)  Units  in  the  project  that  are 
anticipated  to  become  vacant  and 
available  for  occupancy  during  the  two- 
year  period  following  die  date  of 
submission  of  the  allocation  plan  to 
HUD; 

(B)  Near-elderly  families  who  may  be 
needed  to  fill  units  in  the  designated 
project  for  elderly  families,  as  provided 
in  §  945.303(c); 

(iii)  Describe  any  impact  the 
designation  may  have  on  the  average 
length  of  time  applicants  in  the  group 
for  which  the  project  is  designated  and 
other  applicants  will  have  to  wait  for  a 
dwelling  unit. 

(5)  PHA  occupancy  policies  and 
procedures.  This  component  of  the  plan 
must  describe  any  changes  the  PHA 
intends  to  make  in  its  admission 
poUcies  to  accommodate  the 
designation,  including: 

(i)  How  the  waiting  list  will  be 
maintained; 

(ii)  How  dwelling  units  will  be 
assigned;  and 

(iii)  How  records  will  be  maintained 
to  document  the  effect  on  all  families 
who  would  have  resided  in  the 
designated  project  if  it  had  not  been 
designated. 

(6)  Strategy  for  addressing  the  current 
and  future  housing  needs  of  the  families 
in  the  PHA 's  jurisdiction.  The  PHA 
must: 

(i)  Identify  the  housing  resources 
currently  owned  or  controlled  by  the 
PHA,  including  any  mixed  population 
projects,  in  existence,  as  provided  in  24 
CFR  part  960,  subpart  D.  that  will  be 
available  to  these  famihes; 

(ii)  Describe  the  steps  to  be  taken  by 
the  PHA  to  respond  to  any  need  for 
accessible  units  that  will  no  longer  be 
available  for  applicants  who  need  them. 
The  PHA  has  a  continuing  obligation 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  to  provide 
accessible  dwellings  even  if  the  project 
designation  removes  accessible 
dwelhngs  from  the  inventory  of  possible 
dwellings  for  non-elderly  persons  with 
disabilities; 

(iii)  If  a  project  is  being  designated  for 
elderly  families,  describe  the  steps  the 
PHA  will  take  to  facilitate  access  to 
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supportive  services  by  non-elderly 
disabled  families.  The  services  should 
be  equivalent  to  those  available  in  the 
designated  project  and  requested  by 
non-elderly  disabled  families.  If  the 
PHA  funds  supportive  services  for  the 
designated  project  for  elderly  families, 
the  PHA  must  provide  the  same  level  of 
services,  upon  the  request  of  non- 
eWerly  disabled  families. 

(iv)  If  a  project  is  being  designated  for 
elderly  families,  identify  the  additional 
housing  resources  that  the  PHA 
determines  wiW  be  sufficient  to  provide 
assistance  to  not  less  than  the  number 
of  non-elderly  disabled  families  that 
would  have  been  housed  by  the  PHA  if 
occupancy  in  units  in  the  designated 
project  were  not  restricted  to  elderly 
families  (one-for-one  replacement  is  not 
required).  Among  these  resources  may 
be: 

(A)  Normal  turnover  in  existing 
projects; 

(B)  Existing  housing  stock  that 
previously  was  not  available  to  or 
considered  for  non-elderly  disabled 
families.  Examples  are  dwellings  in 
general  occupancy  (family)  projects  that 
are  reconfigured  to  meet  the  dwelling 
size  needs  of  the  non-elderly  disabled 
families,  or  were  previously  occupied 
by  elderly  families  who  will  relocate  to 
the  designated  project  for  elderly 
families,  or  were  previously  vacant 
because  there  had  not  been  a  demand 
for  dwellings  of  that  size  in  that 
location; 

(C)  Housing  for  which  the  PHA  has 
received  preliminar}'  notification  that  it 
will  obtain;  and 

(D)  Housing  for  which  the  PHA  plans 
to  apply  during  the  period  covered  by 
the  allocation  plan,  and  which  it  has  a 
reasonable  expectation  of  obtaining. 

(v)  Where  a  project  is  being 
designated  for  elderly  families,  explain 
how  the  PHA  plans  to  secure  the 
required  additional  housing  resources. 
In  the  case  of  housing  for  which  the 
PHA  plans  to  apply,  the  PHA  must 
provide  sufficient  information  about  the 
housing  resource  and  its  application  to 
establish  that  the  PHA  can  reasonably 
expect  to  obtain  the  housing. 

(vi)  Describe  incentives,  if  any,  that 
the  PHA  intends  to  offer  to: 

(A)  Families  who  are  members  of  the 
group  for  whom  a  project  was 
designated  to  achieve  voluntary 
transfers  to  the  designated  project;  and 

(B)  Families  who  are  not  members  of 
the  group  for  whom  a  project  was 
designated  to  achieve  voluntary 
transfers  from  the  project  proposed  to  be 
designated; 

(d)  Criteria  for  allocation  plan 
approval.  HUD  shall  approve  an  initial 


allocation  plan,  or  updated  allocation 
plan,  if  HUD  determines  that: 

(1)  The  information  contained  in  the 
plan  is  complete  and  accurate  (a  plan 
that  is  incomplete,  i.e.,  missing  required 
statements  or  items,  will  be 
disapproved),  and  the  projections  are 
reasonable; 

(2)  Implementation  of  the  plan  will 
not  result  in  a  substantial  increase  in  the 
vacancy  rates  in  the  designated  project; 

(3)  Implementation  of  the  plan  will 
not  result  in  a  substantial  increase  in 
delaying  or  denying  housing  assistance 
to  families  on  the  PHA's  waiting  list 
because  of  designating  projects; 

(4)  The  plan  for  securing  sufficient 
additional  housing  resources  for  non- 
elderly  disabled  persons  can  reasonably 
be  achieved;  and 

(5)  The  plan  conforms  to  the 
requirements  of  this  part. 

(e)  Allocation  plan  approval  or 
disapproval.— [1]  Written  notifrcation. 
HUD  shall  notify  each  PHA,  in  writing, 
of  approval  or  disapproval  of  the  initial 
or  updated  allocation  plan. 

(2)  Timing  of  notification.  An 
allocation  plan  shall  be  considered  to  be 
approved  by  HUD  if  HUD  fails  to 
provide  the  PHA  with  notification  of 
approval  or  disapproval  of  the  plan,  as 
required  by  paragraph  (e)(1)  of  this 
section,  within: 

(i)  90  days  after  the  date  of 
submission  of  an  allocation  plan  that 
contains  comments,  as  provided  in 
paragraph  (c)(2)  of  this  section;  or 

(ii)  45  days  after  the  date  of 
submission  of  all  other  plans,  including 

(A)  Initial  plans  for  which  no 
comments  were  received; 

(B)  Updated  plans,  as  provided  in 
paragraph  (f)  of  this  section;  and 

(C)  Revised  initial  plans  or  revised 
updated  plans,  as  provided  in  paragraph 
(e)(4)  of  this  section. 

(3)  Approval  limited  solely  to 
approval  of  designated  housing.  HUDs 
approval  of  an  initial  plan  or  updated 
allocation  plan  under  this  section  may 
not  be  construed  to  constitute  approval 
of  any  request  for  assistance  for  major 
reconstruction  of  obsolete  projects, 
assistance  for  development  or 
acquisition  of  public  housing,  or 
assistance  under  24  CFR  part  890 
(supportive  housing  for  persons  with 
disabilities). 

(4)  Resubmission  following 
disapproval.  If  HUD  disapproves  an 
initial  allocation  plan,  a  PHA  shall  have 
a  period  of  not  less  than  45  days  or  more 
than  90  days  follovking  notification  of 
disapproval  as  provided  in  paragraph 
(e)(2)  of  this  section,  to  submit 
amendments  to  the  plan,  or  to  submit  a 
revised  plan. 


(f)  Biennial  update  of  plan.— (1) 
General.  Each  PHA  that  owns  or 
operates  a  public  housing  project  that  is 
designated  for  occupancy  under  this 
part  shall  update  its  allocation  plan  not 
less  than  once  every  two  years,  from  the 
date  of  HUD  approval  of  the  initial 
allocation  plan.  A  PHA  that  wishes  to 
amend  or  revise  its  plan  later  than  90 
days  after  HUD  disapproval  must  begin 
the  hearing  and  consultation  process 
again. 

(2)  Failure  to  submit  updated  plan.  If 
the  PHA  fails  to  submit  the  updated 
plan  as  required  by  this  paragraph  (0. 
the  Secretary  may  revoke  the 
designation  in  accordance  with  the 
provisions  of  paragraph  (f)(4)(ii)  of  this 
section. 

(3)  Contents  of  updated  plan.  The 
updated  allocation  plan  shall  contain,  at 
a  niinimum,  the  following  information: 

(i)  The  most  recent  upc^te  of  the 
allocation  plan  data,  and  projections  for 
the  next  two  years; 

(ii)  An  assessment  of  the  accuracy  of 
the  projections  contained  in  previous 
plans  and  in  the  updated  allocation 
plan; 

(iii)  The  number  of  times  a  vacancy 
was  filled  in  accordance  with 
§  945.303(c); 

(iv)  A  discussion  of  the  impact  of  the 
designation  on  the  designated  project 
and  the  other  public  housing  projects 
operated  by  the  PHA,  using  the  data 
obtained  from  the  svsfem  developed  in 
§  945.203(c),  includ'in^ 

(A)  The  number  of  times  there  was  a 
substantial  increase  in  delaying  housing 
assistance  to  families  on  the  PHA's 
waiting  list  because  projects  were 
designated;  and 

(B)  The  number  of  times  there  was  a 
substantial  increase  in  denjing  housing 
assistance  to  famihes  on  the  PHA's 
waiting  list  because  projects  were 
designated; 

(v)  A  plan  for  adjusting  the  allocation 
of  designated  units,  if  necessary. 

(4)  Criteria  for  approval  of  updated 
plan,  (i)  HUD  shall  approve  an  updated 
allocation  plan  based  on  HUD's  review 
and  assessment  of  the  updated  plan, 
using  the  criteria  in  (d)  of  this  section. 
If  HUD  considers  it  appropriate,  the 
review  and  assessment  shall  include 
any  on-site  review  and  monitoring  of 
PHA  performance  in  the  administration 
of  its  designated  housing  and  in  the 
allocation  of  the  PHA's  housing 
resources.  Notification  of  approval  or 
disapproval  of  the  updated  allocation 
plan  shall  be  provided  in  accordance 
with  paragraph  (e)  of  this  section; 

(ii)  If  a  PHA's  updated  plan  is  not 
approved,  HUD  may  require  PHAs  to 
change  the  designation  of  existing  or 
planned  projects  to  other  categories. 
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such  as  general  occupancy  or  mixed 
population  projects. 

(5)  Notifkatioa  of  approval  or 
disapproval  of  updated  plan.  HUD  shall 
notify  eadi  PHA  submitting  an  updated 
plan  of  approval  or  disapproval  of  the 
updated  plan,  in  accordance  wdth  the 
form  of  notification  and  within  the  time 
periods  required  by  paragraph  (e)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Bucket  under  control  number  2577-0192.) 


§945.205 
families. 


OMignated  housing  for  disabled 


(a)  General.  (1)  In  general,  HUD  will 
approve  designated  projects  for  disabled 
families  only  if  there  is  a  clear 
demonstration  that  there  is  both  a  need 
and  a  demand  by  disabled  families  for 
such  designation.  In  the  absence  of  such 
demonstrated  need  and  demand,  PHAs 
should  provide  for  the  housing  needs  of 
disabled  families  in  the  most  integrated 
setting  possible. 

(2)  To  designate  a  project  for  disabled 
families,  a  PHA  must  submit  the 
allocation  plan  required  by  §  945.203 
and  the  supportive  service  plan 
described  in  paragraph  (b)  of  this 
section. 

(3)  In  its  allocation  plan. 

(i)  The  PHA  may  not  designate  a 
project  for  persons  with  a  specific 
disability; 

(11}  The  designated  project  does  not 
have  to  be  made  up  of  contiguous  units. 
PHAs  are  encouraged  to  place  the  units 
in  the  project,  whether  contiguous  or 
not,  in  the  most  integrated  setting 
possible. 

(4)  The  consultation  process  for  the 
allocation  plan  provideid  in  §945. 203(b) 
and  consultation  process  for  the 
supportive  service  plan  provided  in  this 
section  may  occur  concurrently. 

(5)  If  the  PHA  conducts  surveys  to 
detennine  the  need  or  demand  for  a 
designated  project  for  disabled  families 
or  for  suppCTtive  services  in  such 
project,  the  PHA  must  protect  the 
confidentiaiity  of  the  survey  responses. 

(b)  Supportive  Service  Plan.  TTie  plan 
shall  describe  how  the  PHA  will 
provide  or  arrange  for  the  provision  of 
the  appropriate  supportive  services 
requested  by  the  dibbled  families  who 
will  occupy  the  designated  housing  and 
who  have  expressed  a  need  for  these 
services. 

(1)  Ck)ntents  of  plan.  The  supportive 
service  plan,  at  a  minimum,  must: 

(i)  Idoitify  the  nan^>er  of  disabled 
families  who  need  the  supportive 
services  and  who  have  expressed  an 
interest  in  receiving  them; 

(ii)  Describe  the  types  of  supportive 
services  that  will  be  provided,  and,  if 


known,  the  length  of  time  the 
supportive  services  vrill  be  available; 

(iii)  Identify  each  service  provider  to 
be  utilired,  and  describe  the  experience 
of  the  service  provider  in  delivering 
supportive  services; 

(iv)  Describe  how  the  supportive 
services  will  be  provided  to  the  disabled 
families  that  the  designated  housing  is 
expected  to  serve  (how  the  services  will 
be  provided  depends  upon  the  type  of 
service  offered;  e.g.,  if  the  package 
includes  transportation  assistance,  how 
transportation  assistance  will  be 
provided  to  disabled  famihes); 

(v)  Identify  all  sources  of  funding 
upon  which  the  PHA  is  relying  to 
deliver  supportive  services  to  residents 
of  the  designated  housing  for  disabled 
families,  or  the  supportive  service 
resouroes  to  be  provided  in  lieu  of 
funding; 

(vi)  Submit  evidence  of  a  specific 
contractual  commitment  or 
commitments  provided  to  the  PHA  by 
the  sources  identified  in  paragraph 
(b)(l)(v}  of  this  section  to  make  hmds 
available  for  supportive  services,  or  the 
delivery  of  supportive  services  available 
to  the  PHA  for  at  least  two  calendar 
years; 

(vii)  Identify  any  public  and  private 
service  providers,  advocates  for  the 
interests  of  designated  housing  families, 
and  other  interested  parties  vxdth  whom 
the  PHA  consulted  in  the  development 
of  this  supportive  service  plan,  and 
summarize  the  comments  and 
recommendations  made  by  these 
parties.  (These  comments  must  be 
maintfflned  for  a  period  of  five  years, 
and  be  available  for  review  by  HUD  as 
provided  in  paragraph  (b)(2Kvii)  of  this 
section); 

(viii)  If  applicable,  address  the  need 
for  residential  supervision  of  disabled 
families  (on-site  supervision  vdthin  the 
designated  housing  and  how  this 
supervision  is  to  be  provided; 

(ix)  Include  any  other  information 
that  the  PHA  determines  would  assist 
HUD  in  assessing  the  suitability  of  the 
PHA's  supportive  service  plan;  and 

(x)  Include  any  additional  information 
that  HUD  may  request,  and  which  is 
appropriate  to  a  determination  of  the 
suitability  of  the  supportive  service 
plan. 

(2)  Public  review  and  comment  on  the 
supportive  service  plan.  In  preparing  the 
initial  supportive  service  plan,  or  any 
update  of  Ae  supportive  service  plan, 
the  PHA  shall: 

(i)  Issue  public  notices  regarding  its 
intention  to  provide  supportive  services 
to  designated  housing  for  disabled 
families  and  the  availability  of  the  draft 
supportive  service  plan; 


(ii)  Send  notices  directly  to  interested 
individuals  and  agencies  that  have 
contacted  the  PHA  and  have  expressed 
an  interest  in  the  supportive  service 
plan,  and  to  parties  specified  in 
paragraph  (b)(l)(vii)  of  this  section; 

(iii)  Allow  not  less  than  30  days  for 
public  comment  on  the  supportive 
service  plan; 

(iv)  Make  free  copies  of  the  draft  plan 
available  upon  request,  and  in 
accessible  format,  when  appropriate; 

(v)  Conduct  at  least  one  public 
meeting  regarding  the  supportive 
service  plan; 

(vi)  Give  fair  consideration  to  all 
comments  received;  and 

(vii)  Retain  any  records  of  the  public 
meetings  held  on  the  supportive  service 
plan,  and  any  written  comments 
received  on  the  supportive  service  plan 
for  a  period  of  five  years,  from  the  date 
of  submission  of  the  supportive  servioe 
plan.  These  records  must  be  available 
for  review  by  HUD. 

(c)  Approval.  HUD  shall  approve 
designated  housing  for  disabled  femilies 
if  the  allocation  plan  meets  the 
requirements  of  §  945.203,  including 
demonstrating  both  a  need  and  a 
demand  for  designated  housing  for 
disabled  Bunilies,  and  if  HUD 
determines  on  the  basis  of  the 
information  provided  in  the  supportive 
service  plan  that: 

(1)  There  is  a  sufficient  number  of 
persons  with  disabilities  who  have 
expressed  an  interest  in  occupying  a 
designated  project  for  disabled  families, 
and  who  have  expressed  a  need  and 
demand  for  the  supportive  services  that 
will  be  provided; 

(2)  The  supportive  services  are 
adequately  designed  to  meet  the  needs 
of  the  disabled  families  who  have 
indicated  a  desire  for  them; 

(3)  The  service  provider  has  cunent  or 
past  experience  administering  an 
effective  supportive  service  <felivery 
program  for  persons  with  disabilities; 

(4)  If  residential  supervision  is 
required,  a  written  commitment  to 
provide  this  supervision  in  the 
designated  housing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-<Jl«2.) 

Subpart  C— Operating  Designated 
Housing 

§945.301    General  requirements. 

The  application  procedures  and 
operation  of  designated  projects  shall  be 
in  conformity  with  the  regulations  of 
this  part,  and  the  regulations  applicable 
to  PHAs  in  24  CFR  Chapter  IX. 
including  24  CFR  parts  913,  960  and 
966,  and,  in  particular,  tiie 
nondiscrimination  requirements  of  24 
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CFR  960.211(b)(3).  that  include  but  are 
not  limited  to  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  Fair  Housing  Act  (42  U.S.C.  3601- 
3619).  title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d).  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701u).  the  Age 
Discrimination  Act  (42  U.S.C.  6101- 
6107).  Executive  Order  11246  (3  CFR 
1964-1965  Comp..  p.  339).  Executive 
Order  11063,  as  amended  by  Executive 
Order  12259  (3  CFR  1958-1963  Comp., 
p.  652  and  3  CFR  1980  Comp..  p.  307), 
the  Americans  with  Disabilities  Act  (42 
U.S.C.  12101-12213)  (to  the  extent  the 
Americans  w^ith  Disabilities  Act  is 
applicable)  and  the  implementing 
regulations  of  these  statutes  and 
authorities;  and  other  applicable 
Federal,  State,  and  local  laws 
prohibiting  discrimination  and 
promoting  equal  opportunity. 

§945.303    Requirements  governing 
occupancy  in  designated  housing. 

(a)  Priority  for  occupancy.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  in  determining  priority  for 
admission  to  designated  housing,  the 
PHA  shall  make  units  in  the  designated 
housing  available  only  to  designated 
families. 

(b)  Compliance  with  preference 
regulations.  Among  the  designated 
families,  the  PHA  shall  give  preference 
in  accordance  with  the  preferences  in  24 
CFR  part  960.  subpart  B. 

(c)  Eligibility  of  other  families  for 
housing  designated  for  elderly 
families — (1)  Insufficient  elderly 
families.  If  there  are  an  insufficient 
number  of  elderly  families  for  the  units 
in  a  project  designated  for  elderly 
families,  the  PHA  may  make  dwelling 
units  available  to  near-elderly  families, 
who  qualify  for  preferences  under  24 
CFR  part  960,  subpart  B.  The  election  to 
make  dwelling  units  available  to  near- 
elderly  families  if  there  are  an 
insufficient  number  of  elderly  families 
should  be  explained  in  the  PHA's 
allocation  plan. 

(2)  Insufficient  elderly  families  and 
near-elderly  families.  If  there  are  an 
insufficient  number  of  elderly  families 
and  near-elderly  families  for  the  units  in 
a  project  designated  for  elderly  families, 
the  PHA  shall  make  available  to  all 
other  families  any  dwelling  unit  that  is: 

(i)  Ready  for  re-rental  and  for  a  new 
lease  to  take  effect;  and 

(ii)  Vacant  for  more  than  60 
consecutive  days. 

(d)  Tenant  choice  of  housing.  (1) 
Subject  to  paragraph  (d)(2)  of  this 
section,  the  decision  of  any  disabled 
family  or  elderly  family  not  to  occupy 
or  accept  occupancy  in  designated 


housing  shall  not  have  an  adverse  affect 
on: 

(i)  The  family's  admission  to  or 
continued  occupancy  in  pubUc  housing; 
or 

(ii)  The  family's  position  on  or 
placement  on  a  public  housing  waiting 
list. 

(2)  The  protection  provided  by 
paragraph  (d)(1)  of  this  section  shall  not 
apply  to  any  family  who  refuses  to 
occupy  or  accept  occupancy  in 
designated  housing  because  of  the  race, 
color,  religion,  sex,  disabihty,  famiUal 
status,  or  national  origin  of  the 
occupants  of  the  designated  housing  or 
the  surrounding  area. 

(3)  The  protection  provided  by 
paragraph  (d)(1)  of  this  section  shall 
apply  to  an  elderly  family  or  disabled 
family  that  declines  to  accept 
occupancy,  respectively,  in  a  designated 
project  for  elderly  famihes  or  for 
disabled  families,  and  requests 
occupancy  in  a  general  occupancy 
project  or  in  a  mixed  population  project. 

(e)  Appropriateness  of  dwelling  unit 
to  family  size.  This  part  may  not  be 
construed  to  require  a  PHA  to  offer  a 
dwelling  in  a  designated  project  to  any 
family  who  is  not  of  appropriate  family 
size  for  the  dwelling  unit.  The 
temporary  absence  of  a  child  from  the 
home  due  to  placement  in  foster  care  is 
not  considered  in  determining  family 
composition  and  family  size. 

(f)  Prohibition  of  evictions.  Any  tenant 
who  is  lawfully  residing  in  a  dwelling 
unit  in  a  public  housing  project  may  not 
be  evicted  or  otherwise  required  to 
vacate  the  unit  because  of  the 
designation  of  the  project,  or  because  of 
any  action  taken  by  HUD  or  the  PHA  in 
accordance  with  this  part. 

(g)  Prohibition  of  coercion  to  accept 
supportive  services.  As  with  other  HUD- 
assisted  housing,  no  disabled  family  or 
elderly  family  residing  in  designated 
housing  may  be  required  to  accept 
supportive  services  made  available  by 
the  PHA  under  this  part. 

(h)  Availability  of  grievance 
procedures  in  24  CFR  part  966.  The 
grievance  procedures  in  24  CFR  part 
966,  subpart  B,  which  applies  to  public 
housing  tenants,  is  applicable  to  this 
part. 

PART  960-ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBUC  HOUSING 

2.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  14378,  1437c,  1437d, 
1437n,  3535(d). 

3.  The  heading  of  subpart  D  is  revised, 
§  960.409  is  removed,  and  §§  960.401 , 
960.403,  960.405,  and  960.407  are 
revised  to  read  as  follows: 


Subpart  D— Preference  for  Elderly 
Families  and  Disabled  Families  In 
Mixed  Population  Projects 

§960.401    Purpose. 

This  subpart  establishes  a  preference 
for  elderly  families  and  disabled 
families  for  admission  to  mixed 
population  public  housing  projects,  as 
defined  in  §  960.405. 

§96a403    Applicability. 

(a)  This  subpart  applies  to  all 
dwelling  units  in  mixed  population 
projects  (as  defined  in  §  960.405),  or 
portions  of  mixed  population  projects, 
assisted  under  the  U.S.  Housing  Act  of 
1937.  These  projects  formerly  were 
known  as  elderly  projects. 

(b)  This  subpart  does  not  apply  to 
section  23  and  section  10(c)  leased 
housing  projects  or  the  section  23 
Housing  Assistance  Payments  Program 
where  the  owners  enter  into  leases 
directly  with  the  tenants,  or  to  the 
Section  8  Housing  Assistance  Payments 
Program,  the  Low-Rent  Housing 
Homeownership  Opportunities  Program 
(Turnkey  III),  the  Mutual  Help 
Homeownership  Opj)ortunities 
Program,  or  to  Indian  Housing 
Authorities.  (For  applicabihty  to  Indian 
Housing  Authorities,  see  part  905  of  this 
chapter.)  Additionally,  this  subpart  is 
not  applicable  to  projects  designated  for 
elderiy  families  or  designated  for 
disabled  families  in  accordance  with  24 
CFR  part  945. 

§96a405    Definitions. 

Designated  housing.  See  definition  of 
"designated  housing"  in  24  CFR  part 
945. 

Disabled  families.  See  definition  of 
"disabled  families"  in  24  CFR  part  945. 

Elderly  families.  See  definition  of 
"elderly  families"  in  24  CFR  part  945. 

Mixed  population  project  is  a  public 
housing  project,  or  portion  of  a  project, 
that  was  reserved  for  elderly  families 
and  disabled  families  at  its  inception 
(and  has  retained  that  character).  If  the 
project  was  not  so  reserved  at  its 
inception,  the  PHA  has  obtained  HUD 
approval  to  give  preference  in  tenant 
selection  for  all  units  in  the  project  (or 
portion  of  project)  to  elderly  families 
and  disabled  families.  These  projects 
formerly  were  known  as  elderiy 
projects. 

§  960.407   Selection  preference;  other 
preferences;  single  person  occupancy. 
(a)  A  PHA  must  give  preference  to 
elderly  families  and  disabled  families 
equally  in  determining  priority  for 
admission  to  mixed  population  projects. 
A  PHA  may  not  establish  a  limit  on  the 
number  of  elderly  families  or  disabled 
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families  who  may  be  accepted  for 
occupancy  in  a  mixed  population 
project. 

(b)  The  PHA  must  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  si^part  B  of 
this  part  when  selecting  applicants  for 
admission  from  among  elderly  families 
and  disabled  families. 

(c)  Elderly  families  and  disabled 
families  who  do  not  qualify  for  a 
Federal  preference  contained  in  subpart 
B  of  this  part,  and  who  are  given 
preference  for  admission  imder 
paragraph  (a)  of  this  section  over  non- 
elderly  families  and  non-disabled 
families  that  qualify  for  such  a  Federal 


preference,  are  not  subject  to  the 
statutory  10  percent  limitation  on 
admission  of  families  without  a  Federal 
preference  over  families  with  such  a 
Federal  preference  that  may  initially 
receive  assistance  in  any  one-year 
period,  as  provided  in  24  CFR 
960.211(b)(2)(ii). 

(d)  If  an  elderly  or  disabled  applicant 
is  a  single  person,  as  this  term  is  defined 
in  24  CFR  part  945,  the  elderly  single 
person  or  the  disabled  single  person 
shall  be  given  a  preference  for 
admission  to  mixed  population  projects 
over  single  persons  who  are  neither 
elderly  nor  disabled. 


(e)  In  offering  available  units  to 
elderly  families  and  disabled  families  in 
mixed  population  projects,  units  with 
accessible  features  should  first  be 
offered  to  persons  with  disabilities  vdio 
require  the  accessibility  features  of  the 
unit  in  accordance  with  the 
requirements  of  24  CFR  8.27  and  24  CFR 
100.202(cX3). 

Dated:  April  7, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  94-8897  Filed  4-12-94;  8:45  am] 
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Executive  Ord^  12906  of  April  11,  1994 

Coordinating  Geographic  Data  Acquisition  and  Access:  The 
National  Spatial  Data  Infrastructure 


Geographic  information  is  critical  to  promote  economic  development,  im- 
prove our  stewardship  of  natural  resources,  and  protect  the  environment. 
Modem  technology  now  permits  improved  acquisition,  distribution,  and 
utilization  of  geographic  (or  geospatial)  data  and  mapping.  The  National 
Performance  Review  has  recommended  that  the  executive  branch  develop 
in  cooperation  with  State,  local,  and  tribal  governments,  and  the  private 
sector,  a  coordinated  National  Spatial  Data  Infrastructure  to  support  public 
and  pnvate  sector  applications  of  geospatial  data  in  such  areas  as  transpor- 
tation, community  development,  agriculture,  emergency  response,  environ- 
mental management,  and  information  technology. 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of  America;  and  to  implement 
the  recommendations  of  the  National  Performance  Review;  to  advance  the 
goals  of  the  National  Information  Infrastructure;  and  to  avoid  wasteful  dupli- 
cation of  effort  and  promote  effective  and  economical  management  of  re- 
sources by  Federal,  State,  local,  and  tribal  governments,  it  is  ordered  as 
follows: 

Section  1.  DEFINITIONS,  (a)  "National  Spatial  Data  Infrastructure"  ("NSDI") 
means  the  technology,  policies,  standards,  and  human  resources  necessary 
to  acquire,  process,  store,  distribute,  and  improve  utilization  of  geospatial 
data, 

(b)  "Geospatial  data"  means  information  that  identifies  the  geographic 
location  and  characteristics  of  natural  or  constructed  features  and  boundaries 
on  the  earth.  This  information  may  be  derived  from,  among  other  things, 
remote  sensing,  mapping,  and  surveying  technologies.  -Statistical  data  may 
be  included  in  this  definition  at  the  discretion  of  the  collecting  agency. 

(c)  The  "National  Geospatial  Data  Clearinghouse"  means  a  distributed 
network  of  geospatial  data  producers,  managers,  and  users  linked  electroni- 
cally. 

Sec.  2.  EXECUTIVE  BRANCH  LEADERSHIP  FOR  DEVELOPMENT  OF  THE  COORDINATED 
NATIONAL  SPATIAL  DATA  INFRASTRUCTURE,  (a)  The  Federal  Geographic  Data 
Committee  ("FGDC"),  established  by  the  Office  of  Management  and  Budget 
("0MB")  Circular  No.  A-16  ("Coordination  of  Surveying,  Mapping,  and 
Related  Spatial  Data  Activities")  and  chaired  by  the  Secretar>'  of  the  Depart- 
ment of  the  Interior  ("Secretary")  or  the  Secretary's  designee,  shall  coordinate 
the  Federal  Government's  development  of  the  NSDI. 

(b)  Each  member  agency  shall  ensure  that  its  representative  on  the  FGDC 
holds  a  policy-level  position. 

(c)  Executive  branch  departments  and  agencies  ("agencies")  that  have 
an  interest  in  the  development  of  the  NSDI  are  encouraged  to  join  the 
FGDC. 

(d)  This  Executive  order  is  intended  to  strengthen  and  enhance  the  general 
policies  described  in  0MB  Circular  No.  A-16.  Each  agency  shall  meet  its 
respective  responsibilities  under  0MB  Circular  No.  A-16. 
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(e)  The  FGDC  shall  seek  to  involve  State,  local,  and  tribal  governments 
in  the  development  and  implementation  of  the  initiatives  contained  in  this 
order.  The  FGDC  shall  utilize  the  expertise  of  academia,  the  private  sector, 
professional  societies,  and  others  as  necessary  to  aid  in  the  development 
and  implementation  of  the  objectives  of  this  order. 

Sec.  3.  DEVELOPMENT  OF  A  NATIONAL  GEOSPATIAL  DATA  CLEARINGHOUSE,  (a) 
Establishing  a  National  Geospatial  Data  Clearinghouse.  The  Secretary, 
through  the  FGDC,  and  in  consultation  with,  as  appropriate.  State,  local! 
and  tribal  governments  and  other  affected  parties,  shall  take  steps  within 
6  months  of  the  date  of  this  order,  to  establish  an  electronic  National 
Geospatial  Data  Clearinghouse  ("Clearinghouse")  for  the  NSDI.  The  Clearing- 
house shall  be  compatible  with  the  National  Information  Infrastructure  to 
enable  integration  with  that  effort. 

(b)  Standardized  Documentation  of  Data.  Beginning  9  months  from  the 
date  of  this  order,  each  agency  shall  document  all  new  geospatial  data 
it  collects  or  produces,  either  directly  or  indirectly,  using  the  standard 
under  development  by  the  FGDC,  and  make  that  standardized  documentation 
electronically  accessible  to  the  Clearinghouse  network.  Within  1  year  of 
the  date  of  this  order,  agencies  shall  adopt  a  schedule,  developed  in  consulta- 
tion with  the  FGDC,  for  documenting,  to  the  extent  practicable,  geospatial 
data  previously  collected  or  produced,  either  directly  or  indirectly,  and 
making  that  data  documentation  electronically  accessible  to  the  Clearing- 
house network. 

(c)  Public  Access  to  Geospatial  Data.  Within  1  year  of  the  date  of  this 
order,  each  agency  shall  adopt  a  plan,  in  consultation  with  the  FGDC, 
establishing  procedures  to  make  geospatial  data  available  to  the  public! 
to  the  extent  permitted  by  law,  current  policies,  and  relevant  0MB  circulars! 
including  OMB  Circular  No.  A-130  ("Management  of  Federal  Information 
Resources")  and  any  implementing  bulletins. 

(d)  Agency  Utilization  of  the  Clearinghouse.  Within  1  year  of  the  date 
of  this  order,  each  agency  shall  adopt  internal  procedures  to  ensure  that 
the  agency  accesses  the  Clearinghouse  before  it  expends  Federal  funds  to 
collect  or  produce  new  geospatial  data,  to  determine  whether  the  information 
has  already  been  collected  by  others,  or  whether  cooperative  efforts  to  obtain 
the  data  are  possible. 

(e)  Funding.  The  Department  of  the  Interior  shall  provide  funding  for 
the  Clearinghouse  to  cover  the  initial  prototype  testing,  standards  develop- 
ment, and  monitoring  of  the  performance  of  the  Clearinghouse.  Agencies 
shall  continue  to  fund  their  respective  programs  that  collect  and  produce 
geospatial  data;  such  data  is  then  to  be  made  part  of  the  Clearinghouse 
for  wider  accessibility. 

Sec.  4.  DATA  STANDARDS  ACTIVITIES,  (a)  General  FGDC  Responsibility.  The 
FGDC  shall  develop  standards  for  implementing  the  NSDI,  in  consultation 
and  cooperation  with  State,  local,  and  tribal  governments,  the  private  and 
academic  sectors,  and,  to  the  extent  feasible,  the  international  community, 
consistent  with  OMB  Circular  No.  A-119  ("Federal  Participation  in  the 
Development  and  Use  of  Voluntary  Standards"),  and  other  applicable  law 
and  policies. 

(b)  Standards  for  Which  Agencies  Have  Specific  Responsibilities.  Agencies 
assigned  responsibilities  for  data  categories  by  OMB  Circular  No.  A-16  shall 
develop,  through  the  FGDC,  standards  for  those  data  categories,  so  as  to 
ensure  that  the  data  produced  by  all  agencies  are  compatible. 

(c)  Other  Standards.  The  FGDC  may  from  time  to  time  identify  and  develop. 
through  its  member  agencies,  and  to  the  extent  permitted  by  law,  other 
standards  necessary  to  achieve  the  objectives  of  this  order.  The  FGDC  will 
promote  the  use  of  such  standards  and.  as  appropriate,  such  standards 
shall  be  submitted  to  the  Department  of  Commerce  for  consideration  as 
Federal  Information  Processing  Standards.  Those  standards  shall  apply  to 
geospatial  data  as  defined  in  section  1  of  this  order. 
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(d)  Agency  Adherence  to  Standards.  Federal  agencies  collecting  or  produc- 
ing geospatial  data,  either  directly  or  indirectly  (e.g.  through  grants,  partner- 
ships, or  contracts  with  other  entities),  shall  ensure,  prior  to  obligating 
funds  for  such  activities,  that  data  will  be  collected  in  a  manner  that  meets 
all  relevant  standards  adopted  through  the  FGDC  process. 

Sec.  5.  NATIONAL  DIGITAL  GEOSPATIAL  DATA  FRAMEWORK.  In  ccnsultalion  with 
State,  local,  and  tribal  governments  and  within  9  months  of  the  date  of 
this  order,  the  FGDC  shall  submit  a  plan  and  schedule  to  0MB  for  completing 
tne  inuial  implementation  of  a  national  digital  geospatial  data  framework 
( -framework")  cy  January  2000  and  for  establishing  a  process  of  ongoing 
data  maintenance.  The  framework  shall  include  geospatial  data  that  are 
significant,  m  the  determination  of  the  FGDC,  to  a  broad  variety  of  users 
withm  any  geographic  area  or  nationwide.  At  a  minimum,  the  plan  shall 
adoress  how  the  initial  transportation,  hydrology,  end  boundary  elements 
of  the  fram.ework  might  be  completed  by  January  1998  in  order  to  support 
the  decennial  census  of  2000. 

Sec.  6.  PARTNERSHIPS  FOR  DATA  ACQUISITION.  The  Secretary,  under  the  auspice*; 
of  the  FGDC.  and  within  9  months  of  the  date  of  this  order,  shall  develop 
to  the  e.xtent  permitted  by  law,  strategies  for  maximizing  cooperative 
participator)-  efforts  with  State,  local,  and  tribal  governments,  the  private 
sector,  and  other  nonfederal  organizations  to  share  costs  and  improve  effi- 
ciencies of  acquiring  geospatial  data  consistent  with  this  order. 

Sec.  7  SCOPE,  (a)  For  the  purposes  of  this  order,  the  term  "agency"  shall 
have  the  same  meaning  as  the  term  "Executive  agency"  in  5  U.S.C.  105, 
and  shall  include  the  militar>'  departments  and  components  of  the  Depart- 
ment of  Defense. 

(b)  The  following  activities  are  exempt  from  compliance  with  this  order; 

(i)  national  security-related  activities  of  the  Department  of  Defense 
as  determined  by  the  Secretary  of  Defense; 

(ii)  national  defense-related  activities  of  the  Department  of  Energy 
as  determined  by  the  Secretary  of  Energy;  and 

(iii)  intelligence  activities  as  determined  by  the  Director  of  Central 
Intelligence. 

(c)  The  NSDI  may  involve  the  mapping,  charting,  and  geodesy  activities 
of  the  Department  of  Defense  relating  to  foreign  areas,  as  determined  by 
the  Secretary  of  Defense. 

(d)  This  order  does  not  impose  any  requirements  on  tribal  governments. 

(e)  Nothing  in  the  order  shall  be  construed  to  contravene  the  development  - 
of  Federal  Information  Processing  Standards  and  Guidelines  adopted  and 
promulgated  under  the  provisions  of  section  111(d)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949,  as  amended  by  the  Computer 
Seturity  Act  of  1987  (Public  Law  100-235).  or  any  other  United  States 
law,  regulation,  or  international  agreement. 

Sec.  8.  JUDICIAL  REVIEW.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended  to,  and  does 
not,  create  any  right  to  administrative  or  judicial  review,  or  any  other  right 
or  benefit  or  trust  responsibility,  substantive  or  procedural,  enforceable  by 
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a  party  against  the  United  States,  its  agencies  or  instrumentalities,  its  officers 
or  employees,  or  any  other  person. 
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945 17652 

960 17652 

Proposed  Rules: 

290 , 17500 

25  CFR 

248 ; _15756 

Proposed  Rules: 

20 16720 

113 16760 

256..._ 16726 

26  CFR  I 

1 .! J5501. 

15502.  16984,  17154, 
17477 

602 ^ 17154 

Proposed  Rules: 

1 4 15677 

Z7CFR  I 

Proposed  Rules: 

«...- 15878 

28  CFR 

36 17442 

522 16406 

540 15812 

545 15812,  16406 

551 16406 

Proposed  Rules: 

a 15880 

29  CFR  ' 

1904 15594,  16895 

1910 15339,  16334,  17476 

1915 17478 

1917 15339.  17478 

1918 17478 

T926 17478 

Proposed  Rules: 

1910 15968 

1915 15968.  17290 

1926 15968 

1928 15968 

30  CFR 

206 _ 17479 

944 15538 

Proposed  Rules: 

220 17504 

764 16156 

906 16578 

942 ., 16156 

31  CFR 

500 i 16775 

505 16775 

520 16775 

530 15342.  16548 

32  CFR  j 

90 1 16123 

91 16123 

199 16136 

Proposed  Rules: 

77 15673 

91 _ 16157 

989 17061 

33  CFR 

1 16558 

100 „.16560,  16561 

117 „ 16562 

150 _„ _ 17480 


151 16985 

162 16563 

165 17480 

Proposed  Rules: 

26 16780 

1 10 16580,  16783 

126 16783 

160 16783 

162 16780 

165 17507 

34  CFR 

75 17483 

668 17648 

670 17648 

674 17648 

675 17648 

682 _ 17170.  17648 

685 17648 

690 .....17648 

Proposed  Rules: 

Ch.  VI 15350.  15351 

361 17294 

36  CFR 

254 15501 

1191 17442 

Propoawl  Rules: 

1 15350 

2 15350 

3 15350 

4- „ 15350 

5 15350 

6 15350 

7 _ 15350 

261 17508 

262 17508 

1234 16580 

38  CFR 

Proposed  Rules: 

4 17295 

39  CFR 

lit 17484 

Proposed  Rules: 

111 16786,  17076 

40  CFR 

9 17154 

16 17485 

51 16690 

52 16139,  16140 

55 17269 

76 17154 

80 15625,  15629 

86 16262 

83 16262 

180 15356, 

16142.  17486.  17487 

271 15633, 

16566,  16563.  16987.  16991, 

17273 

721 17488, 

17489,  17490,  17491 

750 1C991 

761 16991 

600 16262 

Proposed  Rules: 

52 15863,  15686,  15689, 

15691.  16158,  16530,  16532. 
17078 

63 15504 

70 15504 

81 16158 


185 15966 

180 17508 

261 17080 

763 17301 

41  CFR 

Ch.  51 16777 

101-38 15635 


42  CFR 

PropoMd  Rules: 
124.... _ _ 


.15693 


43  CFR 

3180 16999 

Public  Land  Orders: 

7035 _ „ 15636 

7036 _ 15342 


44  CFR 

Proposed  Rules: 

59 15351 

60 15361 

64 _ »5351 

65 15351 

70 1«J51 

75 15351 

45  CFR 

1180 -.15343 

Proposed  Rules: 

Ch.  XXIV 16585 

1160 „ 161€2 

46  CFR 

30 16999 

35 „ 16778 

40 _16999 

78 16778 

97_ 16778 

98 16999 

147 16999 

150 16999 

151 _....  16999 

153 16999 

171 _..17047 

503 __ _.... 15636 

Proposed  Rules: 

38 16763 

78 „ 16783 

97 15783.  17418 

148 17418 

194 16783 

401 17303 

403 17303 

404 17303 

552 16592 


47  CFR 

90 


15857 


48  CFR 

219 15501 

226 15501 

Proposed  Rules: 

15 16388.  16389 

19 16390 

25 16391 

28 16392 

31 16393 

44 16393 

52 16389,  16390,  16391, 

16392. 16393 
9903 15695 


49  CFR 
19 


.15637 
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37 17442 

190 17275 

192 17275 

193 17275 

195 17275 

533 16312 

571 15858 

Proposed  Rules: 

107 15602 

171 15602 

533 16324 

571 16788.  17324,  17325, 

17326 

1312 16164 

1314 16164 

50CFR 

17 15345 

216 15655.  16144 


229 17048 

625 15863 

651 15656.  15657 

663 15345,  17491 

675 15346.  ■J6570 

Proposed  Rules: 

15 15966 

17 15361.  15366.  15696. 

16792 

20 16762 

216 17082 

301 15700 

641 16611 

644 15882 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  rhe  Federal 
Register  tjut  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.J,  Res.  329/P.L.  103-229 

Designating  f^arch  23.  1994. 
as  "Educat)on  and  Sharing 


Day.  U.S.A.".  (Apr.  6.  1994: 
108  Stat.  282;  2  pages) 

S.  1284/P.L.  103-230 

Developmental  Disabilities 
Assistance  and  Brtl  of  Rights 
Act  Amendments  of  1994 
(Apr.  6.  1994;  108  Stat.  284: 
49  pages) 

S.  1913/P.L.  103-231 

To  extend  certain  compliance 
dates  for  pesticide  safety 
training  and  labeling 
requirements.  (Apr.  6,  1994; 
108  Stat.  333;  3  pages) 

Last  List  April  7,  1994 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


>tl< 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  tiling  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  nbdce  will  be 
sent  approximately  90  days 
before  diis  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


DEC94  R  1     :  JAFRDO  SMITH212J  DEC94  R  1     I 

I       J  JJOHN  SMITH  : 

I       i  :  212  MAIN  STREET  • 


:AFR  SMITH212J 
jjOHN  SMITH 

:  212  MAIN  STREET  _  .  _. 

i  FORESTVILLE  MD  20747  1      i  •  PORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  thd 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 


To  inquire  about  your  subscription  serrice:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Subscription  Order  Fomi 
lJYcS|  please entermy si±>scriptions as foflows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  USA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  *490  (*612.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FROO),  at  *444  (^55  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State,  Zip  code 

Daytime  phone  Including  area  code 

1 

Purchase  order  number  (optional) 


For  privacy,  checic  box  below: 

Q  Do  not  o^ke  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

QGPO  Deposit  Account    |    |    |    |    | 

a  VISA     a  MasterCard 


I 


n 


n-n 

I    [(expiration  date) 

n 


nn 


Thank  you  for  your  order! 


in* 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


JMI 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Docun>ents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  your  order. 

1  Ej^y  please  send  me  the  following  indicated  pi*lications:  To  fax  your  orders  and  lr>qulr»ea-(202)  512-22S0 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        [ 

I I  VISA  or  MasterCard  Account 


ZJ-D 


(City,  State,  ZIP  Code) 


L 


± 


Than 

It  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code)    - 

(Signature) 

4.  Mail  lb:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(R«v  12/91) 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session.  1994. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws ) 


Od«r  Processing  Cooe 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


1 — I    A  Ij^.  enter  my  subscription(s)  as  follows: 


I 


Charge  your  order. 
It's  Easy! 


S3 


VISA 


To  fax  your  orders  (202)  512-2233 

sub.scriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session.  1994  for  $156  per  sub.scription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prmi) 


(.Additional  address  attention  line) 


(Street  address; 


(City.  State,  /.IP  Code)' 


(Daytime  phone  including  area  e*xle) 


(Purchase  Order  No  )  ~~  j 

I     \VS     NO 
May  »e  make  your  name  addrevs  a>ailablr  to  other  mailer.''  LZl    Q] 


Plea,se  Choose  Method  of  Payment: 

I — J  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I     I     I     I     I     I     I     l-fl 
I J  VIS.A  or  MasterCard  Account 


n: 


I  Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:     New  Orders,  Superintendent  of  D(Kuments 
P.O.  Box  T71954.  Pittsburgh,  PA  15250-79.54 


LtJ^y  C/ZJCitU^  X»u^ 


MtM  ^-    ^W 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiumet  coniainin(  Ihe  public  mcMage* 
•nd  ilatemcntt.  newt  confefencM.  and  other 
•elected  paper*  releaaed  by  Ihe  White  Houae 

Voiumet  for  the  following  year*  are  available  other 
voiumet  not  hated  are  out  of  pnni 


Ronald  Reagan 

1M3 

(Book  I)  43140 

1M3 

(Book  II) $aXM 


1M4 
(Book  I). 


1M4 

(Book  II) sa*M 

INS 

(Book  I) $um 

IMS 

(Book  II) 4304* 

(Book  I)  $37M 

(Book  II) tasm 

1H7 

(Book  I) 433  Ji 

1M7 

(Book  II) tam 


George  Bush 

1989 

(Book  I) $38.00 

1969 

(Bookn) 440.00 

1990 

(Book  I) 441.00 

1990 

(Book  II) 441.00 

1001 

(Book  I) _ 441.00 

1991 

(Book  II) 444.00 

1092 

(Book  I) 447.00 

1002 

(Book  IT) 449.00 


1968 
(Book  I) . 


.439.00 


(Bookn). 


s 


Publi»hed  by  the  Office  of  Ihe  Federal  Reti*ler.  National 
Archive*  and  Record*  Adminittration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researc/)  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  it!  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $2500 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


aM>  Pnamrig  CdOi 

*6962 


Charge  your  order. 
ItBoasyl 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  -R*  ta  yoyr  orden  and  laqiiirfes-(2Q2)  SI2-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  throogh  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 
Each 

-Rxal 
Price 

1 

021-602-00001-9 

Catalog-Bestsellii^  Government  Books 

FREE 

FREE 

• 

Ibtalibr 

PuUicatioos 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superiittendent  of  Documents 
LH  GPO  Deposit  Account        I    1    I    I    I    I    I    |— M 


(Street  address) 


(City,  State,  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  Saperimeodcnt  of  Documents 

pa  Ban  37I9S4,  Ptttsborgb,  PA  15250-7954 


VISA  or  MasterCard  Account 

MM      M      Ml 

1  1  i 

1    1 

1    1    1 

you  for 

•your 

(Credit  card  expiration  date)         HUUtM 

onkrt 

(Signature) 


Nwvn 


Order  Now! 

The  United  States 
Government  Manual 
1 993/94 

As  the  ofticial  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  \Nhich  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  vshere  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  sf>ecifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Government  Manual 


1993/94 


Superintendent  of  Documents  Publications  Order  Form 


*6395 


Charge  your  order. 
It's  easy] 

To  fax  your  orders  (202)  512-2250 


I     1  YES,  please  send  me copies  ol  the  The  Lnited  States  Government  Manual,  1993/94  S  N  (><S4-(M)(»-()()0.S33 

at  $30.00  ($37..S0  foreign)  each. 

The  total  cost  of  my  order  is  S .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(("ompany  or  (X-rsona!  name) 


( Please  typo  or  pnnl ) 


(Additional  addresv attention  lint) 


(Street  addrev>) 


(City,  State,  Zip  code  I 


( Daynme  phone  including  area  code ) 


( Purchase  order  no. ) 


Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        |     |     |     | 


-n 


□  VISA  a  MasterCard  Account 

1     i 

Thank  you  for 

(f  riitil  rnnt  i-vpir.ition  (1;iti-|                                           ,      , 

your  order! 

(Rev  9.'93i 


(Authorizing  signature ) 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeekJy  Compilation  ol 

Presidential 
Documents 


This  unique  service  provides  up-to-dalB 
nformalion  on  Presidential  poiicies 
and  WKxmcements.  It  contains  the 
full  text  of  ttte  President's  pubfic 
speeches,  statements,  messages  to 
Congress,  news  oonferencas.  and  other 
Presidentiai  materiais  released  t>y  the 
White  Housa 

The  Weekty  Compilation  carries  a 


Monday  dateline  and  covers  niaterials 
iBleased  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Conterrts  ar>d  a  Cumulattve  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  Include 
lists  of  acts  approved  by  the 
Presiderrt,  nominations  submrtted  to 


the  Senate,  a  cheddist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Odar  Ooonsng  Com 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order, 
it^easyl 


i^^^ 


,  To  fax  your  orders  (202)  512-2233 

LI    YES,  pJease  enter one  year  subscriptions  for  the  Weekly  CompiJation  of  Presidential  Doaiments  (PD>  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Qass  Mail 

ITie  totaJ  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25% 


(Company  or  personal  name) 


(Please  t>pe  or  pnnt) 


□  $«  Regular  Mail 


For  privac},  diedi  boi  l>eIow; 

I^  Do  not  raake  my  name  available  to  other  majters 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/atieniiim  line) 


(Street  address) 


J  OFO  Deposit  Account                               1     1    |-| 

3  VISA  3  MasterCard             _J_  (expiration) 

c    3:    n:  _^        ttti 

(Ory.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


( A  uthonzing  signature )  1/94 

Thank  you  for  your  order f 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371 954,  Pittsburgh,  PA  15250-7954 


J 


tof 
lite 


iral 


I 


3 


1/04 


1 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


3  94 
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DEPARTMENT  OF  AGRICULTURE 

Rural  ElectHficatiofi  Admiftistration 

7  CFR  Parts  1753  and  1755 

REA  Telecommunications  Software 
License  Agreement 

agency:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
regulations  on  teleconunimicatians  to 
add  a  uniform  Telecommunications 
Software  License  Agreement  that  will  be 
an  Addendum  to  any  REA  financed 
central  office  equipment  contract  where 
the  Borrower  is  required  to  execute  a 
Software  License  Agreement.  This 
action  provides  a  single 
Telecommunications  Software  License 
Agreement  instead  of  the  present 
situation  where  each  supplier  uses  its 
own  form.  This  action  reduces  the 
review  and  approval  time  of  equipment 
contracts  and  provides  fiair  and  equal 
treatment  for  all  providers  of  centra] 
office  equipment 

EFFECTIVE  DATE:  May  16. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
;.  Schell,  Chief.  Central  Office 
Equipment  Branch, 
Telecommunications  Standards 
Division.  Rural  ElectrificaticHi 
Administration,  room  2836,  South 
Building,  USDA.  Washingt(».  DC 
20250-1500,  telephone  number  (202) 
720-0671. 

SUPPLEMEirrARY  INFOflMATION: 

Executive  (Mer  12866 

This  final  rule  has  been  determined  to 
be  not-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  0MB. 


ExecutHFc  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
notice  of  final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Oder  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  imder  this  Order. 

ExecntiTe  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  final  rule: 

(1)  Will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies; 

(2)  Will  not  have  any  retroactive 
efiect;or 

(3)  Will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  FlexibiUty  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  This  final  rule 
provides  for  a  uniform  software  license 
agreement  which  will  reduce  review 
and  approval  time  and  ensure  tair  and 
equal  treatment  for  all  providers  of 
central  office  equipment. 

Infonnstion  Orilectkm  and 
Recoiukecpiug  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  OMB  for 
approval.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Department  of  Agricultiue,  Clearance 
Office,  Officer  of  Informatian  Resources 
Management,  room  404-W,  Washington, 
DC  20250,  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  AttenUon:  Desk  Officer  iot  USDA. 
room  3201,  NEOB,  Washington,  DC 
20503. 

National  Euvfammuetal  PoKcy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
hiunan  environment  as  defined  by  the 
Naticmal  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.).  Theiefbre. 
this  action  does  not  require  an 


environmental  impact  statement  or 
assessment. 

Calakg  ofFsderaJ  Domestic  Aasktaace 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
No.  10851,  Rural  Telephone  Loons  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
availi^>fe  oo  a  subicripdon  basis  from 
the  Superintendent  of  Documents,  the 
Unitecl  State*  Government  Printing 
Office,  Wadiington,  DC  20402. 

Backgroond 

7  CFR  part  1753,  Telecommunications 
System  Construction  Policies  and 
Procedures,  contains  guidelines  for  the 
preparation  of  Software  License 
Agreeihents  subject  to  approval  by  REA. 
Efforts  to  conclude  satisfactory  license 
agreements  with  individual  equipment 
suppliers  have  been  time  consuming 
and  in  certain  cases  REA  has  been 
unable  to  reach  an  agreement  that  is 
acceptable  to  REA  and  the  equipment 
suppliers.  This  agreement  will  pennit 
all  REA  financed  purchases  of  central 
office  equipment  and  the  suppliers  to 
utilize  a  common  unifum  Software 
License  Agreement  The  agreonent  will 
be  an  Addendum  to  all  REA  financed 
central  office  equipment  contracts  and 
eliminates  the  present  practice  of  using 
individual  license  agreements 
negotiated  with  separate  equipment 
suppliers.  

KEA  amends  7  CFR  part  1753,  by 
revising  subpart  A,  5 1753.7,  paragraph 
(0(4).  and  subpart  E.  S  1753.38. 
paragraph  (aK2Mi)(D,  to  indicate  that  the 
software  licenae  agreement  prepared  l^ 
REA  will  be  an  addendum  to  the  central 
office  equipment  contract,  and  to  amend 
§  1753.38,  paragraph  (c).  by  revising  the 
software  license  agreement. 
Additionally.  It  removes  S  1753.38, 
paragrajA  (aK2)(iii),  yMch  instructs  the 
borrower  to  review  the  proposed 
software  licensing  agreement  and  obtain 
REA  approval,  if  required.  This  final 
rule  eliminates  the  need  fat  instructions 
since  the  software  agreement  has  been 
prepared  by  REA  and  approved  by  the 
Administrator  prior  to  presentation  to 
supplies.  It  is  also  amended  by  adding 
a  form  to  §1755.93. 

Comments 

Public  comments  were  received  from 
Akatel  Network  Systems.  Inc.,  AT*T 
Network  Systems.  ConuDon  wealth 
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Telephone  Company,  Hasted 
Engineering  Co..  Mitel  Public 
Switching.  Northern  Telecom  Inc.. 
Redcom  Laboratories,  Inc.,  and  Seimens 
Stromberg-Carlson.  The  comments, 
recommendations  and  responses  are 
summarized  as  follows: 

General  Comments 

One  commenter  felt  REA  should  have 
one  universal  software  license  for  all 
software  controlled  devices. 

Response:  The  use  of  a  universal 
software  license  has  been  considered  by 
REA  but  is  not  viable  at  this  time 
because  of  the  large  difference  in  types 
of  equipment  and  the  requirements  of 
various  REA  contracts. 

One  commenter  states  that  their 
switch  uses  firmware,  which  is 
hardware  based  and  sold  with  the 
product,  rather  than  software,  therefore, 
they  are  not  required  to  have  a  software 
agreement. 

Response:  REA  does  not  require  an 
executed  software  license  agreement.  If 
the  vendor  requires  an  executed 
software/firmware  license  agreement, 
then  the  only  one  acceptable  to  REA  is 
the  REA  prepared  Software  License 
Agreement  (Addendum  2). 

One  commenter  feels  that  it  is  in  the 
best  interest  of  the  Licensor  and  the 
REA  Borrowers  to  use  its  existing 
standard  form  Software  License,  or 
failing  that,  to  use  the  currently 
approved  REA  Negotiated  License 
instead  of  the  REA  prepared  Software 
License  Agreement. 

Response:  REA  believes  one  form  of 
Software  License  to  be  used  in  all 
Software  leasing  situations  involving 
the  Forms  525  and  545  Contracts  is  in 
the  best  interests  of  the  suppliers,  the 
borrowers,  and  REA  because  a  single 
uniform  Software  License  presents  a  fair 
and  equitable  distribution  of  risk  to  all 
parties  involved  and  assiues  borrowers 
that  all  manufactiirers  must  meet  the 
same  requirements. 

Two  commenters  felt  that  the  term 
"Licensed  Software"  be  used 
consistently  throughout  the  Agreement. 

Response:  The  Agreement  has  been 
revised  to  reflect  the  above  comment. 

Section  (1) 

One  commenter  suggested  that  the 
defmition  of  Licensed  Software  and  the 
associated  documentation  be  more 
specific. 

Response:  The  definition  of  Licensed 
Software  and  associated  documentation 
has  been  revised  to  resolve  this 
problem. 

One  commenter  suggested  that  the 
definition  of  Licensee  and  Licensor  be 
expanded  to  include  sublicensors  of  the 


Licensor  so  that  resellers  or  distributors 
could  sign  the  Agreement. 

Response:  REA  believes  that  there 
should  be  one  party  responsible  for 
meeting  the  Licensee's  obligations  and 
one  party  responsible  for  meeting  the 
Licensor's  obligations  so  that  the 
ultimately  responsible  entities  can  be 
easily  ascertained.  The  language  in  this 
definition  has  not  been  changed. 

Section  (2) 

Two  commenters  suggested  that  the 
last  sentence  of  Section  (2)  be  changed 
to  more  clearly  define  the  use  of  the 
Licensed  Software. 

Response:  REA  has  revised  this 
sentence  to  clarify  the  intention  that  the 
Licensed  Software  can  only  be  used 
with  the  System  provided  under  the 
Contract. 

One  commenter  suggested  that  section 
(2)(i)  be  changed  to  require  the  Licensee 
to  notify  the  Licensor  of  any  change  in 
location  of  the  equipment  and  Licensed 
Software  so  that  the  Licensor  could 
track  its  software  and  assist  in  providing 
software  support  (e.g..  change  notices, 
etc). 

Response:  REA  agrees.  Section  (2)(i) 
has  been  revised  to  incorporate  the 
suggested  change. 

One  commenter  wanted  additional 
language  added  to  section  (2)(ii) 
emphasizing  territorial  limits  and  the 
comparable  technical  application  by 
transferee  of  the  original  License. 

Response:  REA  has  added  language  to 
sections  (2)(ii)  and  (2)(iii)  to  further 
define  the  responsibilities  of  the 
transferee  and  the  original  License 
holder. 

One  commenter  wanted  language 
added  to  section  (2)(ii]  to  restrict  the 
transfer  of  the  Licensed  Software  unless 
the  transfer  was  authorized  in  writing 
by  the  Licensor. 

It  was  also  requested  that  the  Licensor 
be  allowed  a  60  day  period  to  raise  any 
objections  to  the  transfer. 

In  addition,  it  was  suggested  that  if  a 
Company's  relationship  to  the  Licensee 
changes  such  that  it  is  no  longer  a 
subsidiary  of  the  Licensee  then  a 
transfer  of  the  License  Agreement  is 
required  or  the  Licensor  has  the  right  to 
terminate  the  Agreement  and  revoke  the 
right  to  use  the  Licensed  Software. 

Response:  REA  feels  that  the  Licensee 
should  have  the  right  to  transfer  the 
Licensed  Software  to  any  party  who 
acquires  legal  title  to  the  System. 

REA  has  added  language  to  section 
(2)(ii)  to  specify  that  the  Licensor 
should  receive  30  days  notice  of  any 
transfer. 

The  obligations  of  the  Licensee  and  of 
the  transferee  who  acquires  legal  title  to 
the  System  are  covered  under  section 


(2)(ii).  In  addition,  REA  has  added 
language  to  section  (2)(iii)  to  emphasize 
the  responsibilities  of  the  Licensee, 
therefore,  REA  does  not  fieel  that 
additional  changes  are  advisable. 

Two  commenters  felt  that  the  word 
"reasonable"  should  be  changed  to 
"necessary"  in  the  first  sentence  of 
section  (2)(iii). 

One  commenter  felt  that  the  word 
"rightful"  should  be  added  to  the  last 
sentence  before  the  word  "acts". 

One  commenter  requested  that  the 
following  sentence  be  added  to  section 
(2)(iii):  "The  Licensee  shall  not  make 
the  Licensed  Software  available  to  any 
person  except  its  employees  on  a  need 
to  know  basis". 

Response:  REA  feels  the  word 
"necessary"  places  too  great  a  burden 
on  the  Licensee  and  that  "reasonable" 
provides  Licensor  with  adequate 
protection.  This  re<|uested  diange  has 
not  been  implemented. 

The  Licensee  would  not  know  if 
information  or  data  that  is  available  to 
the  general  public  was  rightfiilly 
released  or  not.  This  requested  change 
has  not  been  implemented. 

REA  has  added  language  to  restrict 
Software  availability  to  a  need  to  know 
basis,  however,  the  words  "its 
employees"  have  not  been  added.  This 
would  restrict  the  Licensee  bom 
obtaining  assistance  fh)m  other  sources 
in  the  event  section  (2)(xi)  required 
enforcement. 

(i)  In  section  (2)(iv),  one  commenter 
wanted  additional  language  added  to 
require  the  Licensee  to  follow  the 
commenter's  printed  procedures  for 
copying  the  Licensed  Software.  It  was 
suggested  that  the  phrase  "pursuant  to 
the  Licensor's  then  current  procedures 
and  practices"  be  added  to  section 
(2)(iv). 

(ii)  One  commenter  wanted  the  words 
"In  such  reproduction,"  to  begin  the 
second  sentence  and  the  word  "such" 
inserted  between  the  words  "all"  and 
"copies"  in  the  second  sentence  to 
further  define  the  limitation  of 
reproduction  of  the  Licensed  Software. 

(iii)  One  commenter  remarked  that 
there  was  no  need  to  copy  the  code 
since  it  was  contained  on  non-volatile 
ROM  on  the  switch. 

Response:  (i)  REA  feels  the  suggested 
language  regarding  current  procedures 
and  practices  is  too  vague  and  could 
impose  unknovtrn  restrictions  on  the 
Licensee.  This  language  has  not  been 
added  to  the  Software  License.  ° 

(ii)  The  suggested  language  on 
limitation  of  reproduction  has  been 
added. 

(iii)  REA  feels  that  it  is  appropriate  to 
be  able  to  copy  any  Licensed  Software/ 
Firmware  that  is  furnished  with  the 
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System  covered  under  the  Contract  for 
the  reasons  described  in  section  (2)(iv) 
of  the  Software  License  Agreement. 

One  c(nnment«'  remsiced  that  in 
section  (2)(v),  activation  of  nonactivated 
program  instruction  steps  is  a  process 
by  whidi  a  non-enabled  software  featiu« 
may  be  enabled  and  that,  in  such  cases, 
additional  Right-To-Use  fees  may  apply. 

/Response:  REA  agrees  and  has  added 
language  to  that  effect. 

One  commenter  suggested  that  a  new 
section  (2)(vi)  be  added  restricting 
decompiling  or  reverse  assembly. 

Response:  Although  REA  has  not 
added  a  new  section,  the  suggested 
language  has  been  added  to  section 
(2Kiii). 

Four  commenters  replied  on  section 
(2)(vii)(A).  Their  comments  are 
summarized  below: 

(il  Three  would  void  the  warranty  if 
the  Licensee  made  any  changes. 

(ii)  Three  wanted  section  (2)(vii)(A) 
removed. 

(iii)  One  suggested  extensively 
revising  the  language. 

(iv)  Q[ie  suggested  refusing  to  allow 
Licensee  to  make  any  changes  to  the 
Licensed  Software  to  restore  service. 

Response:  (i)  REA  feels  the  Borrower 
must  be  able  to  attempt  to  preserve  or 
restore  service  to  their  subscribers 
without  incurring  a  penalty  if  the 
Licensor  is  unabto  to  preserve  or  restore 
service  in  a  timely  manner. 

(ii),  (iU)  Section  (2Kvii)(A)  has  not 
been  removed  but  the  language  has  been 
extensively  revised  to  clarify  REA's 
intention  and  protect  the  Licensor. 

(iv)  As  stated  previously,  REA  feels 
the  Borrower  must  be  abto  to  attempt  to 
preserve  or  restore  service  to  their 
subscribers.  However,  this  section  has 
been  revised  to  indicate  that  any 
changes  made  by  Licensee  can  only  be 
made  if  the  Licensor  is  imable  to 
preserve  or  restore  service  in  a  timely 
manner. 

One  commenter  wanted  to  know  who 
determines  that  the  Licensor  is 
unwilling  or  unabia  to  fimush  support 
for  the  Licensed  Software  imder  section 
(2)(vilMC). 

Response:  Tba  exception  set  forth  in 
section  (2Kvii)(c)  applies  only  if  section 
(2)(xi)  is  enforced.  Section  (2KviiKc)  has 
beenTevised  to  indicate  the  above. 

One  commenter  fat^  that  all  rights  to 
any  changes  made  under  section  (2Kvii) 
should  remain  the  property  of  the 
Licensor. 

Response:  As  indicated  previously, 
section  UXviiXA)  has  been  revised  for 
clarific^km  and  any  dianges  made 
under  section  (2)(TiiMQ  are  only 
allowed  if  aection  (2)(xi)  is  enfocoed. 
REA  bebflffw  any  dkanges  should 
become  the  property  of  the  Licensee 


because  the  dianges  are  made  only  in 
the  instance  where  the  Licensor  is 
unwilling  or  imable  to  support  the 
Licensed  Software. 

Comments  were  received  on  section 
(2)(ix)  as  follows: 

(i)  Five  commenters  stated  that  some 
software  problems  cannot  be  corrected 
in  thirty  days  and  suggested  that 
additional  time  be  allowed  in  these 
cases. 

(ii)  Two  commenters  suggested  a  one 
(1)  year  warranty  period. 

(iii)  One  commenter  feh  that  the 
Software  warranty  should  begin  at  the 
Completicm  of  Installation. 

(iv)  It  was  also  felt  that  the  Software 
should  ftinctioi  according  to  the 
Specification  and  not  to  the  technical 
material  provided  to  explain  the  System 
and  that  the  Licensor's  sole  obligation 
should  be  to  repair  the  Software  and 
correct  any  physical  damage  caused  by 
the  Software  failure. 

(v)  One  commenter  wanted  the  phrase 
"free  from  errors  and  incompleteness" 
added  to  the  first  sentence  of  section 
(2)(ix)  to  reflect  the  requirement  in  7 
CFR  1753.38(c)(l)(v)  and  a  definition  of 
those  terms  added  to  the  Agreement. 

(vi)  It  was  also  suggested  that  a  one  (1) 
year  warranty  period  be  added  for 
special  equipment 

Response:  (i)  Section  (2)(ix)  aheady 
allows  for  an  extension  of  time  if  the 
software  problem  cannot  be  corrected  in 
thirty  (30)  days.  This  language  has  been 
further  clarified. 

(ii)  REA  requires  a  five  (5)  year 
warranty  period  because  software  is 
information  based  and  defects  in  seldom 
used  programs  would  not  be  detected 
until  the  program  is  used.  REA  believes 
that  over  a  5  year  period  even  seldom 
used  programs  would  be  used  and  any 
defects  corrected. 

(iii)  In  order  for  the  Licensee  to  realize 
a  full  five  (5)  year  warranty  the  warranty 
period  must  start  with  the  delivery  of 
possession  and  control  from  the 
Licensor.  If  it  began  at  the  Completion 
of  Installation,  the  warranty  period 
woiild  be  diminishing  while  the 
equipment  was  still  under  control  of  the 
Licensor. 

(iv)  Performance  of  the  software  must 
be  in  accordance  with  both  the 
Specification  and  Licensor 
docimientation.  The  docimientation  is 
furnished  to  assist  die  Licensee  in  the 
operation,  administration,  and 
maintenance  of  the  System.  REA  has 
made  no  change  in  the  obligations  of  the 
Licensor  as  stated  hi  the  Contract. 

(v)  REA  does  not  feel  the  term  "free 
from  errors  and  incompfeteness"  fully 
describes  the  intent  of  this  section 
(2)(ix).  This  language  has  not  been 
added  to  sectioa  (2)(ix). 


(vi)  This  License  was  specifically 
designed  for  use  with  REA  Forms  525 
Central  Office  Equiinnent  Contract 
(Including  Installation)  and  545  Central 
Office  Equipment  Contract  (Not 
Including  Installation]  and  does  not 
apply  to  special  equipment  contracts, 
therefore,  there  is  no  need  for  a  one  (1) 
year  warranty  clause  for  special 
equipment. 

Comments  were  received  on  section 
(2)(x)  as  follows: 

(i)  Two  commenters  wanted  the 
ability  to  modify  the  Licensed  Software 
or  replace  it  widi  equivalent  software  at 
Licensor's  option. 

(ii)  One  commenter  suggested  that 
section  (2)(x)  disclaim  any  special, 
indirect  or  consecniential  damages  in 
connection  vrith  the  use  or  performance 
of  the  Licensed  Software. 

(iii)  One  commenter  wanted  the 
inftingement  clause  to  apply  only  to 
United  States  patents,  copyri^ts  and 
trademarks  and  the  right  to  remove  the 
enjoined  Licensed  Software  and  refund 
some  of  the  Right-to-Use  Fee  if 
modification  or  replacement  is  not 
feasible. 

(iv)  One  commenter  wanted  the 
Licensee  to  indemnify  the  Licensor  in 
like  manner  for  any  claim,  suit  or 
proceeding  brought  against  the  Licensor 
for  infringement  caused  by  the  Licensee. 
The  commenter  also  wanted  to  remove 
the  phrase  "This  shall  be  in  addition  to 
any  other  rights  or  claims  which  the 
Licensee  may  have"  and  suggested  that 
section  (2)(x)  disclaim  any  liability  for 
any  settlement  made  without  Licensee's 
consent. 

Response:  (i)  The  option  of  modifying 
or  replacing  the  Licensed  Software  is  in 
the  current  language. 

(ii)  REA's  intent  is  to  limit  fiafaility  for 
special,  indirect  and  consequential 
damages  to  provide  the  Licensor  with 
reasonable  protection  against  losses 
related  to  product  failure;  protect  the 
government's  loan  securify;  and  serve  as 
a  standard  that  bidders  and  owners  alike 
can  expect  to  see  on  all  central  office 
equipment  contracts  so  competitive 
bidding  can  be  fadbtated.  This  language 
has  not  been  dianged. 

(iii)  REA  feels  that  the  Licensor 
should  know  what  software  can  be 
legally  licensed  by  the  Licensor,  and  the 
Licensee  should  expect  that  the 
Licensed  Software  nindshed  with  the 
System  is  not  going  to  be  subject  to 
infringement  challenges.  Simpfy 
allowing  the  Licensor  to  refund  some  of 
the  Ri^-to-Use  Fee  and  remove  the 
enjoined  Licensed  Software  gives  the 
Licensor  the  right  to  "buy  bade" 
equipment  or  software  vnwn  ■  copyright 
problem  is  encountered.  To  the 
Licensee,  this  means  that  essential 


I 
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features  or  capability  could  be  lost  and 
would  remain  unavailable  for  the  entire 
useful  life  of  the  new  switching 
equipment.  The  resulting  reduction  in 
value  of  the  contract  to  the  Licensee 
cannot  be  predicted,  and  certainly 
cannot  be  limited  to  the  price  of  the 
infringing  equipment  or  software  less 
depreciation.  These  requirements  have 
not  been  changed. 

(iv)  Section  T2)(x]  specifically  exempts 
the  Licensor  from  liability  if  the 
infringing  software  is  of  the  Licensee's 
design  or  selection.  REA  feels  that  the 
existing  language  sufficiently  protects 
the  Licensor  from  unwarranted  claims 
caused  by  the  Licensee.  REA  also  feels 
the  Licensee  should  not  have  to 
relinquish  its  rights  as  covered  in  the 
Contract  because  the  Licensor  is 
involved  in  an  infringement  dispute. 
This  language  has  not  been  changed. 
Also,  the  Licensee  cannot  commit  the 
Licensor  to  any  settlement,  therefore, 
the  suggested  additional  language  is  not 
required. 

Comments  were  received  on  section 
(2)(xi)  as  follows: 

(i)  Two  commenters  suggested  that 
software  support  after  the  warranty 
period  should  have  a  speciHc  time 
period. 

(ii)  Two  commenters  suggested  that 
they  should  not  be  required  to  support 
retired  software  when  there  is  active 
equivalent  or  upgraded  software 
available  &om  die  Licensor  which  it 
will  support. 

(iii)  One  commenter  suggested  that 
the  language  should  be  amended  to 
exclude  information  that  the  Licensor 
does  not  have  the  legal  right  to  turn 
over;  e.g.,  third  party  Software. 

(iv)  One  commenter  suggested  that  the 
only  support  covered  under  this  section 
(2)(xi)  should  be  the  support  required  by 
the  Contract.  The  commenter  also  felt 
that  the  Licensee  should  be  allowed  to 
modify  the  Licensed  Software  for  proper 
equipment  operation  but  not  for  feature 
enhancements,  and  the  Licensor  should 
receive  royalty-free  rights  to  make,  use 
and  sell  any  modifications  made  by  the 
Licensee  under  this  section. 

(v)  One  commenter  remarked  that  the 
only  time  the  Licensee  should  be  able  to 
modify  the  Licensed  Software  is  in  the 
event  that  the  Licensor  withdraws  from 
the  business  of  selling  and  supporting 
the  Licensed  Software. 

Response:  (i)  REA  agrees  that  support 
after  the  warranty  period  should  have  a 
specified  time  limit.  This  was  addressed 
when  REA  published  the  Proposed  Rule 
Form  525  Central  Office  Equipment 
Contract  (Including  Installation]  in  the 
Federal  Register. 

(ii)  REA  leels  that  the  Licensee  should 
reasonably  expect  to  receive  support  for 


the  Licensed  Software  without  having  to 
upgrade  the  System. 

(iii)  REA  agrees  in  principle,  however, 
this  exclusion  does  not  extend  to  any 
information  or  Software  not  specifically 
identified  as  "agreed  excluded 
documentation"  in  an  attachment  to  the 
Contract,  and  under  no  circumstance 
can  it  include  the  overall  operating 
Software  of  the  System.  Section  (2)(xi) 
has  been  revised  to  reflect  the  above. 

(iv)  REA  agrees  that  the  support 
referred  to  in  section  (2)(xi)  is  the 
support  required  by  the  Contract.  The 
language  has  been  changed  to  reflect 
this.  However.  REA  does  not  agree  that 
the  Licensee  should  be  restricted  from 
making  feature  enhancements.  The 
Licensee  must  be  able  to  add 
enhancements  to  the  System  in  order  to 
offer  current  and  future  services  to  their 
subscribers.  Due  to  the  circumstances 
that  would  require  enforcement  of  this 
section  (2)(xi)  any  changes  made  under 
this  section  become  the  exclusive 
property  of  the  Licensee. 

(v)  REA  feels  the  Licensee  should 
have  the  right  to  modify  the  Licensed 
Software  in  the  event  that  the  Licensor 
refuses  to  furnish  support  as  required  by 
the  Contract. 

One  commenter  felt  that  in  section 
(2)(xii),  the  word  Licensor  should  be 
Licensee.  One  commenter  felt  that  this 
section  should  apply  to  both  the 
Licensor  and  the  Licensee. 

Response:  Section  (2)(xii)  refers 
specifically  to  the  Licensor.  Section 
(2)(xiii]  refers  to  the  Licensee  and 
details  the  remedies  available  to  the 
Licensor. 

Five  commenters  remarked  on  section 
(2)(xiii).  Their  comments  are 
summarized  below: 

(i)  One  commenter  felt  that  damages 
of  ten  times  the  Contract  price  for  a 
breach  of  the  Software  License  was 
excessive  and  should  be  changed  to  the 
initial  cost  of  the  Software. 

(ii)  One  commenter  felt  that  damages 
of  ten  limes  the  Contract  price  for  a 
breach  of  the  Software  License  was  not 
a  sufficient  deterrent  and  sixty  (60)  days 
notice  before  termination  may  cause 
irreparable  harm  to  the  Licensor.  It  was 
suggested  that  section  (2)(xiii)  be 
eliminated  in  its  entirety. 

(iii)  One  commenter  suggested  that 
the  sixty  (60)  day  notice  period  for  REA 
should  be  changed  to  thirty  (30)  days. 

(iv)  One  commenter  wanted  section 
(2)(xiii)  to  apply  to  the  Licensee  and  the 
Licensor  and  exclude  from  damages  lost 
revenue  or  profits. 

(v)  One  commenter  wanted  REA  to 
agree  that  certain  events  would  cause 
REA  to  recommend  termination.  One 
commenter  wanted  the  right  to 


terminate  the  Software  License  without 
REA  approval. 

(vi)  One  commenter  suggested  the 
word  reasonable  in  the  first  sentence  of 
section  (2)(xiii)  be  changed  to  thirty  (30) 
days. 

Response:  (i)  REA  feels  that  damages 
limited  to  the  initial  cost  of  the  Software 
is  not  a  sufficient  deterrent  to  provide 
a  reasonable  amount  of  security  against 
a  breach  of  the  Software  License. 
However,  after  further  evaluation,  and 
in  response  to  the  comments,  REA  feels 
that  ten  times  the  Contract  price  could 
financially  devastate  the  typical  REA 
Borrower  and  consequently  jeopardize 
REA  loan  security.  Damages  payable  by 
the  Licensee  for  breach  of  this  License 
have  been  changed  to  not  exceed  the 
total  Contract  price 

(ii)  In  order  to  protect  the  Borrower 
and  REA  loan  security  REA  feels  there 
must  be  a  cap  on  damages  against  the 
Licensee  for  a  breach  of  this  License. 
REA  also  feels  that  there  must  be  some 
restrictions  on  the  termination  of  the 
Software  License.  This  section  (2)(xiii) 
remains. 

(iii)  REA  feels  that  thirty  (30)  days  is 
not  sufficient  time  to  thoroughly 
evaluate  and  arrive  at  a  fair  and 
equitable  decision  regarding  the 
circumstances  that  might  cause 
termination  of  the  Software  License. 

(iv)  As  stated  previously,  section 
(2)(xii)  refers  specifically  to  the 
Licensor.  Section  (2)(xiii]  refers  to  the 
Licensee  and  details  the  remedied 
available  to  the  Licensor. 

(v)  Any  event  that  would  cause  the 
Licensor  to  recommend  termination  of 
the  Software  License  must  be 
individually  and  thoroughly  evaluated 
by  REA  prior  to  any  recommendation  by 
REA.  In  order  to  protect  the  loan 
security  of  REA  and  the  Licensee's 
ability  to  repay  that  loan,  REA  must  be 
included  in  any  decision  to  terminate 
the  Software  License. 

(vi)  REA  has  evaluated  the  suggestion 
to  change  the  word  reasonable  to  thirty 
(30)  days  and  agree  that  it  would  make 
the  Software  License  more  definitive. 
The  language  in  section  (2)(xiii)  has 
been  changed  to  reflect  this. 

The  remainder  of  section  (2)(xiii)  has 
not  been  changed. 

One  commenter  felt  that  section 
(2)(xv)  was  unnecessary  because  the 
Software  License  is  an  Addendum  to  the 
Contract  and  the  Contract  is  subject  to 
REA  approval. 

Response:  Separate  provisions  for 
REA  approval  of  the  Software  License 
Agreement  makes  the  Agreement  more 
prominent  and  helps  ensure  that 
arbitrary  changes  are  not  made  to  the 
Agreement  without  REA's  knowledge  or 
approval. 
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One  commenter  wanted  four 
additional  paragraphs  added  to  section 
(2)  of  the  Software  License.  One 
commenter  wanted  two  additional 
paragraphs  added  to  section  (2)  of  the 
Software  License.  These  six  paragraphs 
are  summarized  here. 

(i)  One  paragraph  specified  that  the 
obligations  of  the  Licensee  under  this 
agreement  shall  survive  after  the 
termination  of  this  Agreement. 

(ii)  One  paragraph  specified  that  the 
Licensee  shall  not,  without  the  prior 
written  permission  of  the  Licensor,  use 
in  advertising,  publicity,  or  otherwise, 
any  trade  name,  trademark,  or  any  other 
identification  owned  by  the  Licensor. 

(iii)  One  paragraph  specified  that  the 
Software  License  Agreement  shall 
prevail  notwithstanding  any  conflicting 
terms  or  legends  which  may  appear  on 
or  in  the  Licensed  Software. 

(iv)  One  paragraph  specified  that 
nothing  contained  herein  shall  be 
construed  as  conferring  by  implication 
or  otherwise  (1)  any  hcense  or  right  to 
use  any  name,  trade  name,  trademark  or 
any  other  identification,  or  simulation 
thereof;  (2)  any  obligation  to  furnish  to 
any  person,  including  Licensee,  any 
assistance  whatsoever,  or  any 
documentation  other  than  Licensed 
Software  and  related  documentation  as 
specified  in  this  Agreement;  (3)  a  grant 
to  sell,  lease,  or  otherwise  transfer  or 
dispose  of  Licensed  Software,  except  as 
specified. 

(v)  One  paragraph  specified  that  the 
Licensee  shall  not  decompile  or  reverse 
assemble  the  Licensed  Software. 

(vi)  One  paragraph  specified  that  the 
Licensee  assumes  sole  responsibility  for 
ensuring  that  the  Billing  Center  can 
correctly  read  call  records  and  risk  of 
loss  for  any  data,  use,  revenue  or  profit 
shall  be  the  responsibility  of  Licensee. 

Response:  (i)  REA  agrees  and  has 
added  the  suggested  language  to  the 
Software  License  Agreement  in  section 
(2)(xiv). 

(ii)  REA  agrees  that  the  Licensor  and 
Licensee  have  a  right  to  protect  their 
trademarks,  trade  names  and  other 
forms  of  identification.  Language  has 
been  added  to  the  Software  License  to 
reflect  this  in  section  (2)(xv). 

(iii)  REA  believes  that  this  is  the 
intent  of  the  Software  License 
Agreement  and  has  added  the  suggested 
language  to  the  Software  License  in 
section  (2)(xvi). 

(iv)  REA  believes  that  the  language 
added  to  the  Software  License  for 
paragraph  (ii)  covers  part  (1)  of  this 
paragraph.  Part  (2)  of  this  paragraph  has 
not  been  added  as  the  Licensor  must 
provide  support  and  assistance  as 
required  by  the  Contract.  REA  has  not 
added  paiX  (3)  of  this  paragraph  because 


section  (2)(ii)  of  the  Software  License 
already  states  the  requirements  for  sale 
of  the  System. 

(v)  Although  REA  has  not  added  a 
new  section,  the  suggested  language  has 
been  added  to  section  {2)(iii). 

(vi)  REA  believes  it  is  the 
responsibility  of  the  Licensor  to 
determine  what  format  is  required  for 
the  call  records  and  react  accordingly. 
This  paragraph  has  not  been  added  to 
the  Software  License. 

List  of  Subjects 

7  CFR  Part  1753 

Communications  equipment.  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

7  CFR  Part  1755 

Loan  programs — communications, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1753— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POLICIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  eiseq.,  1921  et  seq. 

2.  Section  1753.7  is  amended  by 
revising  paragraph  (f)(4)  to  read  as 
follows: 

§  1753.7    Plans  and  specifications  (P&S). 

•        •         «         •         • 

(0*'" 

(4)  Telecommunications  software 
license  provision.  If  the  borrower  is 
required  to  enter  into  a  software  license 
agreement  in  order  to  use  the 
equipment,  the  contract  must  contain 
the  REA  prepared  Software  License 
Agreement  as  an  Addendum. 

3.  Section  1753.38  is  amended  by 
revising  paragraph  (a)(2)(i)(J),  by 
removing  paragraph  (a)(2)(iii),  by 
redesignating  paragraphs  (a)(2)(iv) 
through  (a)(2)(vii)  as  paragraphs 
(a){2)(iii)  through  (a)(2)(vi),  respectively, 
and  by  revising  newly  designated 
paragraph  {a)(2)(v)  and  paragraph  (c)  to 
read  as  follows: 

§  1753.38    Procurement  procedures. 

(a)  *  •  • 

(2)  *  •  • 

(i)  •  *  • 

(J)  A  software  license  agreement  (if 
required  by  the  manufacturer)  in  the 
form  indicated  in  1753.38(c). 


(v)  After  evaluation  of  the  technical 
proposals  and  REA  approval  of  changes 
to  the  P&S.  sealed  bids  shall  be  solicited 
from  only  those  bidders  whose  technical 
proposals  meet  the  P&S  requirements. 
When  fewer  than  three  bidders  are 
qualified  to  bid,  REA  approval  must  be 
obtained  to  proceed.  Generally,  REA 
will  grant  this  approval  only  if  all 
suppliers  currently  listed  in  the  "List  of 
Materials  Acceptable  for  Use  on 
Telephone  Systems  of  REA  Borrowers" 
were  invited  to  submit  technical 
proposals. 

(c)  Software  license  agreement 
(Addendum  2).  The  Addendum  in  this 
paragraph  to  REA  Form  525,  Central 
Office  Equipment  Contract  (Including 
Installation),  and  REA  Form  545, 
Central  Office  Equipment  Contract  (Not 
Including  Installation),  must  be  used 
with  any  central  office  equipment 
contract  that  requires  a  software  license 
agreement  and  for  which  REA  financial 
assistance  is  to  be  provided. 
Addendum  2 — Software  License  Agreement 

(1)  Definitions.  For  the  purpose  of  this 
Software  License  Agreement — 

Contract  means  the  REA  Form  525  Central 
Office  Equipment  Contract  (Including 
Installation)  or  REA  Form  545  Central  Office 
Equipment  Contract  (Not  Including 
Installation), 

dated ,  between 

(the  Licensee)  and 

(the  Licensor). 

Days  means  calendar  da  vs. 

Licensed  Software  means  the  computer 
programs,  furnished  for  the  operatiotvof  the 
System(s)  provided  under  the  Contract, 
whether  contained  on  a  tape,  disc, 
semiconductor  device,  or  other  memory 
device  or  system  memory  consisting  of  logic 
instructions  and  instruction  sequences  in 
machine-readable  object  code,  which 
manipulate  data  in  the  central  processor, 
control  and  perform  input/output  operations, 
perform  error  diagnostic  and  recovery 
routines,  control  call  processing,  and  perform 
peripheral  control,  adjninistrative  and 
maintenance  functions;  as  well  as  Licensor's 
standard  customer  documentation,  excluding 
source  code,  used  to  describe,  maintain  and 
use  the  programs  provided  under  the 
Contract. 

Licensee  and  Licensor,  respectively,  mean 
the  parties  signing  the  software  license 
agreement  as  the  licensee  and  licensor. 

Right-to-Use  Fee  is  defined  in  section  (2). 

Specifications  m^ans  the  RE.^  Form  522, 
General  Specification  for  Digital,  Stored 
Program  Controlled  Central  Office 
Equipment,  which  is  part  of  the  Contract. 

System  means  the  stored  program 
controlled  central  office  and  associated 
remote  switching  terminal  or  terminals 
which  use  the  Licensed  Software  covered  by 
this  License. 
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(2)  Sq^hvore  Lkxase  Provision&.  The 
Licensor  may  chaige  a  fee.  herein  refenvd  to 
as  a  Ri^t-to-Use  Pee,  for  use  of  the  Licensed 
Software.  The  Right-to-Use  Pee  shall  be 
hickided  io  the  Total  Base  Bid  as  defined  In 
the  Cbatract  In  consideratioa  of  the  Ri^t-to- 
Use  Fee.  the  Uoeosor  hereby  grants  the 
Licensee  the  right  to  use  all  Licensed 
Software,  aolely  in  connection  with  the 
System  provided  under  this  Contract  so  that 
the  System  performs  in  accordance  with  the 
Contract  and  the  Specifications. 

(i)  The  Licensee's  right  to  use  the  Licensed 
Software  Is  non-exclusive  and  limited  to  use 
or  ofteratlon  in  the  United  States  of  Ainerica, 
including  its  Territories,  the  Federated  States 
of  Micronesia,  the  Marshall  Islands.  Palau 
and  the  Commonwealth  of  Puerto  Rico,  with 
the  System  for  which  the  Licensed  Software 
is  provided  by  die  Licensor.  The  Licensee 
may  reuse  the  equipment  and  its 
accompanying  Licensed  Software  at  another 
location  within  the  Licensee's  System 
without  obtaining  additional  approvals  from 
Licensor,  provided,  however,  that  the 
Licensee  notify  the  Licensor,  within  ten  (10) 
days,  of  the  change  in  location  of  the 
equipment  end  Licensed  Softvrare. 

(iij  The  Licensee  and  any  successor  to  the 
Licensee's  title  in  the  System  may,  without 
further  cooseot  of  the  Uobdsot,  transfer  the 
Licensed  Software  and  all  of  the  Licensee's 
rights  and  interests  under  this  Software 
License  to  any  transCBiee  who  acquires  legal 
title  to  the  System,  provided  that  such 
transferee  first  agrees  in  writing  to  the 
Licensor  to  abide  by  all  of  the  terms  and 
conditions  of  this  License  including,  without 
limitation,  the  territorial  limitation  stated  in 
section  (2)(i)  and  the  restrictions  on 
decompiling  or  /averse  assembly  stated  in 
section  (2)(iii).  Licensee  shall  give  Licensor 
written  notice  thirty  (30)  days  prior  to  any 
transfer.  The  Licensor  shall  not  place  any 
additional  conditions  on  the  transferee's  use 
of  the  System  or  the  Licensed  Soihvare.  If  the 
provisions  of  this  section  (2Kii)  are  satisfied, 
thereafter  the  Licensee  shall  bear  no 
responsibility  for  transferee's  hilure  to  abide 
by  the  terms  and  conditions  of  this  License. 

(ill)  The  Licensee  shall  take  reasonable 
steps  to  protect  the  confidentiality  of  the 
Licensed  Software  and  shall  not  decompile 
or  reverse  assemble  all  or  any  part  of  the 
Licensed  Software  to  generate  source  code. 
The  Licensee  shall  not  make  the  Licensed 
Soihvare  available  to  any  person  except  on  a 
need  to  know  basis.  The  oibligations  of  the 
Licensee  hereuader  shall  not  extend  to  any 
information  or  data  relating  to  the  Licensed 
Software  which  it  now  available  to  the 
general  public  or  becomes  available  by 
reason  of  the  acts  of  the  Licensor  or  third 
parties. 

(iv)  The  Licensee  may  reproduce  or  copy 
the  Licensed  Software  and  related  materials 
solely  for  the  purpose  of  archival  backup,  In- 
house  training  and  operating,  maintaining, 
and  administering  the  System  provided 
under  this  Contract  In  such  reproduction, 
the  Licensee  shall  include,  upon  all  such 
copies  of  the  Licensed  Software,  all 
proprietary  notices,  including  the  copyright 
notice  within  the  Licensed  Software  (xogram 
and  related  documentation  in  the  form  in 
which  it  is  received  &oro  the  Licensor. 


(v)  The  Licensee  acknowledges  that  the 
Licensed  Software  program  is  the  property  of 
the  Licensor,  and  shall  not  do,  or  cause  to  be 
done,  anything  to  activate  any  of  the 
subsisting  nonactivated  computer  instruction 
steps  therein  unless  authorized  in  writing  by 
the  Licensor.  The  Licensor  shall  have  the 
exclusive  right  to  activate,  or  authorize  the 
activation  of,  the  subsisting  nonactivated 
progmm  instruction  steps  in  the  Licensed 
Software.  In  this  event  Licensee  shall  pay  any 
additional  Right-To-Use  Fee(s)  agreed  to  by 
Licensee  and  Licensor. 

(vi)  In  the  event  the  Licensor  develops 
significant  improvements  to  the  Licensed 
Software,  the  Licensor  may  market  the 
improvements  as  a  separate  offorlng  requiring 
payment  of  an  additional  Rigbt-to-Use  Fee. 

(vil)  The  Licensee  shall  not  modify  or 
othetvfise  change  the  Licensed  Software 
other  than  at  the  direction  of  the  Licensor. 
This  provision  shall  not  apply  to: 

(A)  Changes  to  the  Licensed  Software 
which  are  necessary  to  preserve  or  restore 
service.  Licensee  shall  use  all  reasonable 
efforts  to  contact  Licensor  before  making  any 
such  changes.  If  die  Licensor  is  unable  to 
make  the  necessary  changes  promptly  to  the 
Licensed  Software  to  preserve  or  restwe 
service,  then  the  Licensee  may  make  only 
such  changes  to  the  Licensed  Software  as  are 
necessary  to  preserve  or  restore  servica  In 
such  event  Licensee  shall  promptly  notify 
Licensor  of  the  cfaanses  made  by  Ucensee. 

(B)  Changes  made  by  the  Licensee  to  Its 
own  database:  and 

(C)  Changes  made  by  the  Licensee  in 
connection  with  the  exercise  of  its  rights 
under  section  (2Hxi). 

(vili)  Within  thirty  (30)  days  after  written 
notice  that  a  program  or  a  release  thereof  has 
been  discontinued  and  Is  no  longer  required 
for  the  operation  of  the  System  and  the 
Licensor  has  furnished  the  Licensee  with  a 
new  program  that  is  fully  satisfectory  to  the 
Licensee,  the  Licensee  agrees  to  return  the 
original  and  all  copies  of  the  discontinued 
program  and  specified  related  documents.  If 
such  return  is  impossible  or  impractical,  the 
Licensee  shall  destroy  said  program  and 
documents  and  provide  the  Licensor  with  a 
written  notice  of  such  destruction. 

(ix)  The  Licensor  warrants  to  the  Licensee 
that  any  Software  licensed  under  this 
Software  License  shall  function  for  a  period 
of  fi%«B  (5)  years  from  the  %»arranty  start  date 
defined  in  the  Contract  in  accordaixre  with 
the  Specifications  and  any  written  or  printed 
technical  material  provided  by  the  Licesaor 
to  explain  the  operation  of  the  Licensed 
Software  and  aid  in  its  use.  The  Licensor 
shall  correct  all  deficiencies  within  thirty 
(30)  days  from  the  date  of  receipt  by  the 
Licensor  of  written  notice  of  such 
deficiencies  from  the  Licensee.  An  extension 
of  this  thirty  (30)  day  period  may  be  allowed 
only  if  agreed  upon  by  the  Licensee  and  REA. 
It  shall  be  the  Licensor's  obligation  to  insert 
and  dioroughly  test  at  no  charge  to  the 
Licensee,  any  software  amendment  or 
alteration  provided  to  satisfy  the  obligations 
of  this  section  (2)(ix).  If  a  deficiency  is 
detected  or  a  correction  made  within  the 
final  ninety  (90)  days  of  the  warranty,  the 
warranty  shall  be  extended  to  a  date  nioety 
(90)  days  after  the  deficiency  has  been 
corrected. 


(x)  The  Licensor  ffaall  hcM  harmless  and 
indemnify  the  LkJensee  from  any  and  all 
claims,  suits,  and  proceedings  for  the 
infringement  of  any  patent  copyright 
trademark,  or  violation  of  trade  secrets 
covering  any  Licensed  Software  used  with 
the  System,  except  for  items  of  the  Licensee's 
design  or  selection.  If  the  Licensee's  use  of 
the  Licensed  Software  is  enjoined,  the 
Licensor  shall  promptly,  at  its  own  expense. 
place  the  Licensee  in  a  position  tvhere  tt  is 
able  to  use  the  System  in  accordance  «vitfa  the 
Specifications,  whether  by: 

(A)  Modifying  the  Licensed  Software  or 
portion  thereof  so  that  it  no  longer  infringes 
but  remains  functionally  equivalent 

(B)  Replacing  the  Licensed  Softvrare  with 
noninfringing  equivalent  software, 

(C)  Obtaining  tor  the  Licensee  a  license  or 
other  right  to  use,  or 

(D)  Such  other  actions  as  may  be  required. 
This  shall  be  in  addition  to  any  other  rights 
or  claims  which  the  Licensee  may  hava.  The 
Licensor  shall,  at  its  own  expense,  (and  the 
Licensee  agrees  to  permit  the  Licensor  to  do 
so)  defend  any  suits  which  may  be  instituted 
by  any  party  against  the  Licensee  for  allied 
infringement  of  patents,  c(^yright 
trademark,  or  violation  of  trade  secrets 
relative  to  the  Licensor's  perfbnnance 
hereunder.  Either  party  shall  notify  the  other 
promptfy  of  any  such  claims,  and  the 
Licensee  shall  give  to  the  LioDBSor  foU 
authorify  and  opportunity  to  settle  such 
claims,  and  shall  reasonably  cooperate  with 
the  Licensor  in  obtaining  information  relative 
to  such  claims. 

(xi)  In  the  event  the  Licensor  becomes 
unwilling  or  unable  to  fiimish  support . 
required  by  the  Contract  for  the  Licensed 
Software,  the  Licensor  shall,  upon  writtao 
request  of  the  Licensee,  provide  writh  the 
greatest  poasible  dispatch  all  Uoemed 
Software  back-up  documentadoo  Imduding 
proprietary  infijrmation  other  than  agreed 
excluded  documentation.  In  this  event  (1) 
the  Licensee  shall  be  permitted  full  use  of  all 
Licensed  Software  and  dociunentatioa  as 
long  as  the  System  is  operational  and  (2)  the 
Licensee  mav  modify,  or  have  modified,  the 
Licensed  Software  for  feature  enhanoemeot 
or  proper  equipment  operation  and  becomes 
the  owner  of  such  modifications  for  all 
purposes.  Including  patenting,  oopywriting, 
sale,  or  license  thereof.  Agreed  excluded 
documentation  is  Licensed  Software  back-tip 
documentation  described  in  the  first  sentence 
of  this  section  (2Uxi)  which  (A)  Is  proprietary 
information  of  a  third  party,  (B)  was 
specificaify  described  at  the  pre-bid  technical 
session  and  individually  identified  in  an 
attachment  to  the  Bid.  and  (Q  REA  and  the 
Licensee  agree,  before  bids  are  opened,  may 
be  excluded  from  the  requirements  of  this 
section  (2)(xi).  In  the  event  the  Licensor 
furnishes  agreed  excluded  documentatioo 
and  the  Licensee  exercises  its  rights  under 
this  section  (2Mxi),  the  Licensor  shall  use  its 
best  efforts  to  provide  such  agreed  excluded 
information  to  the  Licensee,  or  obtain 
continuing  support  agreements  &t>m  the 
parties  retaining  legal  rights  to  the  excluded 
documentation.  Licensor  agrees  that  certain 
Licensed  Software  cannot  be  excluded  from 
the  requirements  of  this  sectioo  (2Xxi) 
iocfaiding,  but  not  limited  to.  software,  the 
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absence  or  Improper  operation  of  which 
would  significantly  impair  the  operation  of 
the  System,  would  significantly  impair  the 
ability  of  the  Licensee  to  generate  revenue,  or 
would  pose  a  risk  to  REA  loan  security. 

(xii)  A  breach  of  this  License  by  the 
Licensor  is  a  breach  of  the  Contract. 
Therefore,  the  remedies  specified  in  the 
Contract  shall  apply. 

(xiii)  The  Licensee  shall  have  thirty  (30) 
days  after  receipt  of  written  notice  from  the 
Licensor  to  correct  any  breach  of  this 
License.  Damages  payable  by  the  Licensee  for 
its  breach  of  this  License  shall  not  exceed  the 
total  Contract  price.  The  Licensor  shall  not 
terminate  this  License  unless: 

(A)  The  Licensor  has  given  RE.A  sixty  (60) 
days  notice  before  termination;  and 

(B)  REA  agrees  with  the  Licensor  that 
termination  is  the  only  method  available  to 
prevent  significant  harm  to  the  Licensor  from 
additional  Licensee  defaults. 

(xiv)  The  obligations  of  Licensee  and 
Licensor  and  any  successors  in  title  under 
this  Agreement  shall  survive  the  termination 
of  this  Agreement  and  continue  after  any 
termination  of  rights  granted  hereunder. 

(xv)  Licensee  and  Licensor  agree  that  it 
will  not,  without  the  prior  written 
permission  of  the  other  party,  use  in 
advertising,  publicity,  packaging,  labeling,  or 
otherwise,  any  trade  name,  trademark,  trade 


device,  service  mark,  symbol,  or  any  other 
identification  or  any  abbreviation, 
contraction,  or  simulation  thereof  owned  by 
the  other  party  or  any  of  its  affiliates  or  used 
by  the  other  party  or  any  of  its  affiliates  to 
identify  any  of  their  products  or  services, 
unless  otherwise  agreed  by  the  parties. 

(xvi)  This  Software  License  Agreement 
shall  prevail  notwithstanding  any  conflicting 
terms  or  legends  which  may  appear  on  or  in 
the  Licensed  Software. 

(xvii)  If  any  Section  or  part  thereof,  in  this 
Agreement  shall  be  held  to  be  invalid  or 
unenforceable  in  any  jurisdiction  in  which 
this  Agreement  is  being  performed,  then  the 
meaning  of  such  section  or  part  shall  be 
construed  so  as  to  render  it  enforceable,  to 
the  extent  feasible;  and  if  no  feasible 
interpretation  would  save  such  section  or 
part,  it  shall  be  severed  from  this  Agreement 
and  the  remainder  shall  remain  in  full  force 
and  effect.  However,  in  the  event  such 
section  or  part  is  considered  an  essential 
element  of  this  Agreement,  the  parties  shall 
promptly  negotiate  a  replacement  therefor. 

(xviii)  This  Software  License  and  any 
amendments  thereto,  or  revisions  thereof,  are 
subject  to  REA  approval. 

Licensor 

Company 

Name 


By   - 

Tide 
Date 


Licensee 
Company 

Name 

By   

Title  

Date    


(End  of  clause] 


PAFrr  175&-TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

4.  The  authority  citation  for  part  1755 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et  seq. 

5.  Section  1755.93  is  amended  by 
adding  a  new  entry  at  the  end  of  the 
table  and  by  revising  footnote  1  at  the 
end  of  table  to  read  as  follows: 

1755.93    List  Of  standard  forms  of 
telecommunications  contracts. 


REA  form  No. 


Issue  date 


Title 


Purpose 


Source  of 
copies 


Addendum  No.  2 May  16.  1994 


Addendum  to  REA  Forms  525  and  545 
Central  Office  Equipment  Contracts. 


Incorporates  the  Software  License  Agree- 
ment into  REA  Fomw  525  and  545. 


REA.' 


Dated:  April  16, 1994. 
Bob  J.  Nash, 

Under  Secretary,  Small  Community  and  Rural 
Development. 

IFR  Doc.  94-8834  Filed  4-13-94;  8:45  am] 
BILUNQ  CODE  3410-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-141-AD;  Amendment 
39-8850;  AO  94-0«-02] 

Airworthiness  Directives;  Short 
Brothers  PLC  Model  SD3-30,  SD3-60, 
and  SD3-SHERPA  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers  PLC 


Model  SD3-30.  SD3-60,  and  SD3- 
SHERPA  series  airplanes,  that  currently 
requires  an  inspection  to  detect 
corrosion  on  the  distance  piece 
associated  with  the  wing  strut  pick  up 
on  the  stub  wing,  and  repair  of  corroded 
parts.  This  amendment  requires 
repetitive  insp>ections  to  detect 
corrosion  of  repaired  or  reworked 
distance  pieces  and  adjacent  side  plates; 
and  provides  a  terminating  action  for 
the  repetitive  inspections.  This 
amendment  is  prompted  by  reports  of 
corrosion  on  the  distance  pieces  and 
adjacent  side  plates  of  the  wing  strut 
pick  up.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
distance  piece  and  adjacent  side  plates, 
which  could  result  in  reduced  strength 
of  the  wing  strut  attachment  to  the  stub 
wing  on  the  fuselage  and,  subsequently, 
reduced  structural  strength  of  the  main 
wing. 
DATES:  Effective  May  16,  1994. 

The  incorporation  by  reference  of 
Shorts  Service  Bulletin  SD3-SHERPA- 
53-1.  Revision  1,  dated  May  1993; 


Shorts  Service  Bulletin  SD360-53-38, 
Revision  1,  dated  May  1993;  Shorts 
Service  Bulletin  SD330-53-e5,  Revision 
1,  dated  May  1993;  Shorts  Service 
Bulletin  SD3  SHERPA-53-2,  dated  July 
1993;  Shorts  Service  Bulletin  SD360- 
53-39,  dated  June  11,  1993;  and  Shorts 
Service  Bulletin  SD33Q-53-66,  dated 
July  1993;  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  16, 1994. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
May  27, 1993  (58  FR  27928,  May  12. 
1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers  PLC  2011  Crystal 
Drive,  Suite  713,  Arlington,  Virginia 
22202-3719.  This  Information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  I)ocket. 
1601  Lind  Avenue.  SW.,  Ronton, 
Washington:  or  at  the  OiTice  of  the 
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Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC 
FOA  FURTHER  MFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
93-09-08.  Amendment  39-8574  (58  FR 
27928.  May  12. 1993).  which  U 
applicable  to  certain  Short  Brothers  PLC 
Model  SD3-30,  SD3-60,  and  SD3- 
SHERPA  series  airplanes,  was  published 
in  the  Federal  Register  on  November  5, 
1993  (58  FR  58992).  The  action 
propc«ed  to  supersede  AD  93-09-08  to 
continue  to  require  a  one-time 
inspection  to  detect  corrosion  on  the 
distance  piece  associated  with  the  wing 
strut  pick  up  on  the  stub  wing,  and 
repair  or  rework  of  corroded  parts.  The 
AD  also  proposed  to  require  repetitive 
inspections  to  detect  corrosion  of 
repaired  or  reworked  original 
equipment  type  distance  pieces  (with 
pockets)  and  adjacent  side  plates. 

Interested  persons  have  been  afTorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  106  airplanes 
of  U.S.  registry  will  be  a%cted  by  this 
AD.  The  currently  required  one-time 
inspection  action  requires 
approximately  5  woA;  hours  per 
aliplane  to  accomplish  the  actions,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Based  on  these  Bgures.  the  total  cost 
impact  of  that  action  on  U.S.  operators 
is  estimated  to  be  $29,150.  or  $275  per 
airplane. 

For  operators  who  replace  or  repair  a 
distance  piece,  this  AD  will  require  that 
repetitive  inspections  of  that  distance 
piece  be  performed.  Such  inspections 
will  require  approximately  5  work  hours 
to  accomplish,  at  an  average  labor 
charge  of  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
repetitive  inspections  that  will  be 
required  of  these  operators  will  be  $275 
per  airplane  per  inspection  cycle. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  %vill  be  provided  by  this  AD 
action,  the  number  of  hours  required  to 


accomplish  it  will  be  approximately  80 
per  airplane,  at  an  average  labor  charge 
of  $55  per  work  hour.  The  cost  of 
required  parts  will  be  approximately 
$2,600  per  airplane.  Based  on  these 
Hgures,  the  total  cost  impact  of  the 
optional  terminating  action  on  U.S. 
operators  will  be  $7,000  per  airplane. 

The  total  cost  impact  f^ure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  ' 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  In 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
cf  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitjm  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tiansportation.  Aircraft,  Aviation 
safety,  Incorporation  by  Tefereace. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13   [Amandad] 

2.  Section  30.13  is  amended  by 
removing  amendment  39-8574  (58  FR 


27928,  May  12, 1993).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8850,  to  read  as  follows: 

94-06-02  Shert  Brothen  PLC:  Amendment 
39-8850.  Docket  93-NM-141-AD. 
Supersedes  AD  93-09-08,  AiDendmeat 
39-8574. 

Applicability:  Model  SD3-SHERPA  series 
aiiplanes,  serial  numbers  SH3201  through 
SH3216  inclusive:  all  Model  SD3-60  series 
airplanes:  and  all  Model  SD3-30  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
acxximplished  previously. 

To  prevent  feilure  of  the  distance  piece  and 
adjacent  side  plates,  which  could  result  in 
reduced  strength  of  the  wing  stmt  attachmeot 
to  the  stub  wing  on  the  fuselage  and, 
subsequently,  reduced  structural  strength  of 
the  main  wing,  accomplish  the  following: 

(a)  Witliin  30  days  after  May  27. 1993  (tlM 
effective  date  of  AD  93-09-08,  Amendment 
39-6574),  perform  a  detailed  visual 
inspection  to  detect  corrosion  in  the  pockets 
on  the  horizontal  leg  of  the  distance  piece 
associated  with  the  wing  strut  pick  up  on  the 
left-  and  right-stub  wings,  in  accordance  with 
Shorts  Service  Bulletin  SD3  SHERPA-53-1. 
dated  March  29. 1993.  or  Revision  1.  dated 
May  1993  (for  Model  SD3-SHERPA  series 
airplanes):  Shorts  Service  Bulletin  SD360- 
53-38.  dated  March  25. 1993.  or  Revision  1. 
dated  May  1993  (for  Model  SD3-60  series 
airplanes):  or  Shorts  Service  Bulletin  SD330- 
53-65.  dated  March  29. 1993.  or  Revision  1, 
dated  May  1993  (for  Model  SD3-30  series 
airplanes):  as  applicable. 

(1)  If  any  corrosion  is  detected  that  is 
within  the  limits  specified  in  the  applicable 
service  bulletin,  prior  to  further  flight,  repair 
or  rework  the  corroded  components  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  If  any  corrosion  is  detected  that  is 
outside  the  limits  sp)eci6ed  in  the  applicable 
service  bulletin,  prior  to  further  flight, 
accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD: 

(i)  Replace  any  corroded  distance  piece 
with  a  new.  improved  distance  piece 
(without  pockets),  and  repair  or  replace  the 
adjacent  side  plates,  as  nec8ssar>-.  in 
accordance  with  the  applicable  service 
bulletin.  Or 

(ii)  Repair  or  rework  the  corroded 
components  in  accordance  with  a  metliod 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113.  FAA.  Transport  Airplane 
Directorate. 

(3)  If  no  corrosion  is  detected.  aooompUsh 
the  requirements  of  paragraph  (b)  of  this  AD. 

fb)  Within  10  days  after  accomplishing  the 
initial  inspection  required  by  paragraph  (aKD 
of  this  AD,  submit  a  report  of  all  inspectioo 
findings,  including  nil  defects,  to  Short 
Brothers  PLQ  Information  collection 
requirerosnts  contained  in  this  regulation 
have  been  approved  by  tlie  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq]  and  have  been 
assigned  OMB  Control  Number  2 120-0056. 

(c)  For  those  airplanes  on  which  die 
distance  piece  hat  been  reworked  or  repaired 
in  acoordaace  with  Aa  nqutrements  of 
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paragraph  (a)  of  this  AO:  Withio  90  dayi  after 
the  effective  date  of  this  AD  or  within  the 
next  600  hours  time- in-service  after  the 
effective  date  of  this  AD,  whichever  occurs 
earlier,  and  thereafter  at  intervals  not  to 
exceed  90  days  or  600  hours  time- in-service, 
whichever  occurs  earlier,  repeat  the 
inspection  of  the  distance  piece  and  adjacent 
side  plates  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

(d)  Replacement  of  the  existing  distance 
piece  and/or  adjacent  side  plates  with  new 
distance  pieces  (without  pockets)  and/or 
adjacent  side  plates  in  accordance  with  Short 
Brothers  Service  Bulletins  SD3  SHERPA-53- 
2.  dated  July  1993  (for  Model  SD3-SHERPA 
series  airplanes);  SD360-53-39,  dated  June 
11, 1993  (for  Model  SD3-60  series  airplanes); 
or  SD330-53-66.  dated  July  1993  (for  Model 
SD3-30  series  airplanes):  as  applicable; 


constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (c)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardizaton 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 


(Q  Special  flight  permits  Imay  be  lamed  ia 
accofdance  with  Federal  Aviatioo 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  kxatioo  wbeie  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Shorts  Service  Bulletin  SD3  SHERPA- 
53-1,  Revision  1,  dated  May  1993;  Shorts 
Service  Bulletin  SD360-53-38,  Revision  1. 
dated  May  1993;  Shorts  Service  Bulletin 
SD330-53-6S.  Revision  1,  dated  May  1993: 
Shorts  Service  Bulletin  SD3  SHERPA-53-2, 
dated  July  1993;  Shorts  Service  Bulletin 
SD360-53-39,  dated  June  11, 1993,  or  Shorta 
Service  Bulletin  SD330-S3-66,  dated  July 
1993,  as  applicable.  The  following  Shorts 
service  bulletins  contain  the  specified 
effective  pages: 


Service  buHetin  referenced  and  date 


SD3  SHERPA-53-1,  Revision  1,  May  1993 
SD360-53-38,  Revision  1,  May  1993  .„. 


Pageh4o. 


1.3-7 

2 

1.3-r 

2 


Revision 

level  shown 

on  page 


1 

Original 

1 

Ong>net 


Date  shown 
on  page 


May  1993. 
March  1993. 
May  1993. 
March  1993. 


This  incorporation  by  reference  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Certain  other  actions  shall 
be  done  in  accordance  with  Shorts  Service 
Bulletin  SD3  SHERPA-53-1.  dated  March  29. 
1993;  Shorts  Service  Bulletin  SD360-53-38. 
dated  March  25, 1993;  and  Shorts  Service 
Bulletin  SD330-53-65,  dated  March  29, 
1993.  The  incorporation  by  reference  of  these 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51  as  of 
May  27, 1993  (58  FR  27928,  May  12. 1993). 
Copies  may  be  obtained  from  Short  Brothers 
PLC,  2011  Crystal  Drive,  Suite  713. 
Arlington,  Virginia  22202-3719.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Ronton. 
Washington;  or  at  the  OfTice  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
May  16, 1994. 

Issued  in  Renton.  Washington,  on  March  4, 
1994. 

Darrell  M.  PedenoB, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc  94-5556  Filed  4-1 J-94;  8:45  am) 
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14  CFR  Part  39 

[DockM  No.  M-NM-162-AI>;  Amendment 
3»-88Sa;AO94-«7-01] 

AlrwortMneea  Directives;  McOonneH 
Oougtes  Model  MD-11  and  MD-11F 
Sertes  Airplanes 

agency:  Federal  Aviation 
Administiatioa,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-HF 
series  airplanes,  that  requires 
modiHcation  of  the  cavity  vent  drain 
tube  assembly  at  the  center  wing  lower 
auxiliary  fuel  tank  cavity.  This 
amendment  is  prompted  by  a  report  that 
the  cavity  vent  tube,  if  not  properly 
grounded,  could  act  as  an  electrical  path 
in  the  event  of  a  lightning  strike.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  arcing  in  the  tank 
cavity  and  possible  resulting  fire. 
DATES:  Effective  May  16, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.  Box  1771,  Long  Beach,  CA  90801- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Administrative  Support, 
Dept  LSI,  M.C  2-98.  This  informaUon 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Dii^ectorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA.  Los 
Angeles  Aircraft  Ceitificatioo  Office 
[ACQ).  3229  East  Spring  Street,  Long 
Beach.  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW..  suite  TOO.  Washln^oa,  DC 


FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili.  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  9080&-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 

SUPPI^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
series  airplanes  was  published  in  the 
Federal  Register  on  November  4, 1993 
(58  FR  58808).  That  action  proposed  to 
require  modification  of  the  cavity  vent 
drain  tube  assembly  located  in  the 
center  wing  lower  auxiliary  fuel  tank. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  b«half  of  one  of  its 
member  operators,  requests  that  the 
proposal  be  withdrawn.  The  commenter 
maintains  that  the  proposed 
modification  will  allow  some  fuel 
leakage  within  specified  limits  into  the 
lower  auxiliary  tank  cavity.  This 
commenter  asserts  that,  if  this 
modification  is  not  mandated  by  the 
FAA,  then  fiiel  will  not  be  pennitted  to 
leak  into  the  cavity  and.  unless  bM 
vapor  is  present,  there  Is  do  ridL  of  fire 
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in  this  cavity  in  the  event  of  a  lightning 
strike.  The  commenter  also  points  out 
that  a  daily  check  to  detect  ruel  leakage 
in  the  cavity  drain  valve  is  currently 
specified  in  the  On  Aircraft 
Maintenance  Planning  (OAMP) 
dociunent  for  Model  MD-11  series 
airplanes.  The  commenter  concludes 
that,  since  these  inspections  are 
performed  on  a  daily  basis,  and  since 
fuel  will  not  be  permitted  to  leak  into 
the  cavity  if  the  modification  is  not 
mandated,  then  a  lightning  strike  will 
not  pose  a  threat  to  an  area  containing 
fuel  or  fuel  vapor. 

The  FAA  does  not  concur  that 
withdrawal  of  the  proposal  is 
appropriate.  First,  the  FAA  points  out 
that  the  OAMP  document  is  not  a 
mandated,  FAA-approved  document; 
therefore,  regardless  of  the  number  or 
types  of  inspections  that  are  contained 
in  it,  there  is  no  assurance  that  operators 
will  strictly  comply  with  those 
inspections  or  the  indicated  inspection 
intervals.  Additionally,  there  is  always 
the  potential  that  a  fuel  leak  could 
develop  during  flight  between 
inspection  intervals.  Second,  the  FAA 
has  determined  that,  since  the  required 
modification  of  the  cavity  vent  drain 
tube  assembly  will  prevent  the 
possibility  of  a  lightning  strike  traveling 
up  the  cavity  vent  tube,  the  possibility 
of  arcing  in  the  fuel  tank  cavity  is 
thereby  eliminated  (regardless  of 
whether  or  not  fuel/vapor  is  present). 
Further,  the  FAA  has  determined  that 
long  term  continued  operational  safety 
will  be  better  assured  by  actual 
modiHcation  of  the  cavity  vent  drain 
tube  assembly  to  remove  the  source  of 
the  problem,  rather  than  by  continuous 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  modification 
required  by  this  AD  is  in  consonance 
with  these  considerations. 

The  ATA  also  requests  that  the 

!>roposed  compliance  time  of  12  months 
or  the  modification  be  extended  to  18 
months.  Such  an  extension  would 
permit  accomplishment  of  the  proposed 
modification  during  regularly  scheduled 
maintenance  visits  for  most  affected 
operators  and  would  preclude  special 
scheduling  at  considerable  expense.  The 
FAA  concurs.  Upon  consideration  of  the 
information  provided  by  the 
commenter,  and  the  fact  that  there  have 
been  no  in-service  incidents  of  arcing  or 
fire  in  the  tank  cavity  (related  to 


grounding  problems  in  the  cavity  vent 
drain  tube  assembly),  the  FAA  has 
determined  that  extending  the 
compliance  time  by  6  additional  months 
will  not  adversely  affect  safety. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
detennined  that  this  change  will  neither 
increese  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  73 
McDonnell  Douglas  Model  MD-11  and 
MD-llF  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  required 
acticHis,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  Sl20jpeT 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,265,  or 
$285  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  eR'ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircrafl,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CTR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-07-01  McOonnell  Douglas:  Amendment 
39-8859.  Docket  93-NM-162-AD. 

Applicability:  Model  MD-11  and  MD-llF 
series  airplanes;  as  listed  in  McDonnell 
Douglas  MD-11  Service  BulleUn  28-42, 
dated  August  12, 1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  prevent  arcing  in  the  tank  cavity  and 
possible  resulting  fire,  accomplish  the 
following: 

(a)  Within  18  months  after  the  efTective 
date  of  this  AD,  modify  the  cavity  vent  drain 
tube  assembly  at  the  canter  wing  lower 
auxiliary  fuel  tank  cavity  in  accordance  with 
McDonnell  Douglas  MD-11  Service  Bulletin 
28-42.  dated  August  12, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACX>), 
FAA,  Transjjort  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Servrice  Bulletin  28-42,  dated  August  12, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846- 
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1771,  Attenboo:  Business  Unit  Manager. 
Technical  Publkatioos— Techaicai 
Administrative  Support.  Cl-LSB.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airp^e 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office  (AGO).  3229  Bast 
Spring  Street.  Long  Beach.  California:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
May  16, 1994. 

Issued  in  Renton,  Washington,  on  March 
18.1994. 

John  J.  Hickey. 

Acting  Manager,  Transport  Airpiane 
Directorate,  Aircraft  Certificatiott  Service. 
IFR  Doc  94-6910  Filed  4-13-94;  8:45  am] 

BILUNO  COOC  4»1«-«»-U 


14CFRPart39 

[Docket  Na  91-CE-47-AD;  Amendment  3»- 
688^,  AD  9^)^-10] 

Airworthtness  Directtves:  de  HaviUand 
DHC-«  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthixwss  Directive  (AD)  88-13-11. 
which  currently  requires  repetitively 
inflecting  both  wing  main  spar  lower 
cap  angles  for  corrosion,  and  repairing 
or  replacing  any  corroded  part.  This 
action  retains  these  inspection  and 
possible  repair  or  replacement 
requirements,  but  eliminates  the  dual 
compliance  time  of  both  hours  time-in- 
service  (TIS)  and  calendar  time.  The 
Federal  Aviation  Administration  (FAA) 
has  determined  that,  since  corrosi(H) 
occurs  regardless  of  whether  the 
airplane  is  in  service,  the  best 
compliance  method  for  the  proposed 
action  is  calendar  time.  The  actions 
spedfied  by  this  AD  are  intmded  to 
prevent  failure  of  the  wing  structure 
because  of  corroded  wing  main  spar 
lower  cap  angles. 
DATES:  Effective  June  13, 1994. 

The  incorporation  by  refei«nce  of 
certain  publicaticHis  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  Jime  13. 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Hovilland,  Inc.,  123  Carratt 
Boulevard,  Downsview,  Ontario, 
Canada,  M3K  1Y5.  This  information 
may  also  be  examined  at  the  FAA, 
Central  Region,  OfHce  of  the  Assistant 
Chief  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  Gty,  Missouri  64106;  or 
Qt  the  Office  of  the  Federal  Register,  600 


North  Capitol  Street  NW..  suite  700. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA.  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Aventie.  Room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-6220. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  de 
Havilland  DHC-6  series  airplanes  was 
published  in  the  Federal  Reguter  on 
December  28. 1993  (58  FR  68575).  The 
action  proposed  to  supersede  AD  88- 
13-11  vrith  a  new  AD  that  would  retain 
the  requirement  of  repetitively 
inspecting  both  wing  main  spar  lower 
cap  angles  for  corrosion,  but  require 
these  inspections  with  a  compliance 
method  based  solely  on  calendar  time. 
The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
Accomplishment  Instructions  section  of 
de  Havilland  Service  Bulletin  No.  6/492. 
Revision  A,  dated  October  23, 1987. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  One 
comment  was  received  in  8iq>port  of  the 
proposed  rule. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  per  airplane  to  accomplish 
the  required  initial  inspection,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S, 
operators  is  estimated  to  be  $74,360. 
This  figure  does  not  account  for 
repetitive  inspections.  The  only 
difference  between  this  AD  and  AD  88- 
13-11,  which  will  be  superseded  by  this 
required  action,  is  limiting  the 
compliance  method  to  only  calendar 
time  instead  of  both  calendar  time  and 
hours  TIS.  Therefore,  the  required 
action  will  not  impose  any  additional 
cost  impact  upon  the  public  than  that 
which  is  already  required  by  AD  88-13- 
11. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efFects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  p>ower  and 


responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  ddes 
not  have  sufficient  fiederalisra 
imphcatioDs  to  warrant  the  pieparatioa 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  acXiaa  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORESSES. 

List  ofSublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  AmendBcnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  88-13-11,  Amendment 
39-5960  (53  FR  23755,  June  24, 1988), 
and  by  adding  a  new  airworthiness 
directive  to  read  as  follows: 

94-08-10  de  HarillaBd:  Amendment  39- 
8882:  Docket  No.  91-CE-47-AD. 
Supersedes  AD  88-13-11.  Amendment 
39-5960. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100.  I3HC-6-200.  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Compliance:  Required  initially  in 
accordance  with  whichever  of  the  following 
is  applicable,  unless  already  accomplished, 
and  thereafter  at  intervals  not  to  exceed  60 
calendar  months: 

•  Upon  the  accumulation  of  120  calendar 
months  Crom  the  date  of  manufacture  or 
within  the  next  3  calendar  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later: 
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•  Upon  the  accumulation  of  120  calendar 
months  after  incorporating  Wing  Box 
Replacement  Modification  No.  6/1630  in 
accordance  with  de  Havilland  Service 
Bulletin  (SB)  No.  6/362.  Revision  1,  dated 
January  18, 1985.  or  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  or 

•  Upon  the  accumulation  of  120  calendar 
months  of  original  manufacture  of  wings  if 
used  wings  have  been  installed  on  the 
airplane  or  within  the  next  3  calendar 
months  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

To  prevent  failure  of  the  wing  structure 
because  of  corroded  wing  main  spar  lower 
cap  angles,  accomplish  the  following: 

(a)  Visually  inspect  the  wing  main  spar  and 
lower  spar  cap  extensions  for  corrosion  using 
a  high  intensity  light  in  accordance  with 
paragraph  A  in  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  de  Havilland  SB 
No.  6/492.  Revision  A,  dated  October  23. 
1987. 

(b)  If  corrosion  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD  that  exceeds  the  criteria  specified  in  the 
COMPLIANCE  section  of  de  Havilland  SB    . 
No.  6/492,  Revision  A,  dated  October  23, 
1987,  prior  to  further  flight,  accomplish  the 
following: 

(1)  Remove  all  surface  corrosion  and 
replace  the  cap  angles  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/492, 
Revision  A,  dated  October  23, 1987. 

(2)  E>ye  [>enetrant  inspect  all  parts  where 
corrosion  was  removed  to  ensure  that  the 
part  is  corrosion-free.  Replace  any  parts  that 
have  corrosion  damage  and  reprotect 
reworked  areas  utilizing  information 
specified  in  de  Havilland  Technical  Advisory 
Bulletin  No.  626/1,  dated  November  1970. 

(c)  If  any  parts  are  reworked  per  the 
inspection  result  requirements  of  this  AD, 
prior  to  further  flight,  accomplish  the 
following: 

(1)  Submit  the  details  of  all  reworked  areas 
to  the  manufacturer  through  the  New  York 
Aircraft  Certification  Office  (ACO)  at  the 
address  specified  in  paragraph  (e)  of  this  AD; 
and 

(2)  Incorporate  any  additional  instructions 
provided  by  the  New  York  ACO  as  a 
condition  for  returning  the  airplane  to 
service. 

(d)  Special  flight  pwrmits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  this  AD  can  be 
Bccomplished. 

(e)  An  alternative  method  of  compliancp  or 
adjustment  of  the  initial  or  refjetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  New  York  ACO.  FAA.  181  South 
Franklin  Avenue,  room  202,  Valley  Stream. 
New  York  11581.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  New  York  ACO. 


(f)  The  Inspections  and  repair  or 
replacement  (as  necessary)  required  by  this 
AD  shall  be  done  in  accordance  with  de 
Havilland  Service  Bulletin  No.  6/492, 
Revision  A,  dated  October  23, 1987.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Downsview.  Ontario,  Canada,  M3K  1Y5. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.,  suite 
700,  Washington.  DC. 

(g)  This  amendment  (39-8882)  supersedes 
AD  88-13-11,  Amendment  39-5960. 

(h)  This  amendment  (39-8882)  becomes 
effective  on  June  13,  1994. 

Issued  in  Kansas  City,  Missouri,  on  April 
7. 1994. 
Larry  D.  Malir, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  94-8818  Filed  4-13-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-148-AD;  Amendment 
39-8871;  AD  94-07-13] 

Airworthiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Fokker  Model  F-28  Mark 
0100  series  airplanes,  that  requires 
inspection,  necessary  repair,  and 
modification  of  the  engine  mount  shear 
shelf  webs.  This  amendment  is 
prompted  by  reports  of  interference 
between  the  engine  mount  shear  shelf 
web  and  the  fixed  cowl  mid  and  aft 
hooks,  which  caused  fatigue  cracks  to 
occur  in  the  web.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fatigue  cracking  and  other  damage  to  the 
structure  of  the  shear  shelf  web,  which 
subsequently  could  lead  to  loss  of  the 
engine  mounting  structure. 
DATES:  Effective  May  16, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  16, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  ENocket, 
1601  Lind  Avenue  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Fokker  Model  F-28  Mark 
0100  series  airplanes  was  published  in 
the  Federal  Register  on  October  21, 
1993  (58  FR  54312).  That  action 
proposed  to  require  inspection, 
necessary  repair,  and  modification  of 
the  engine  mount  shear  shelf  webs. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Two  commenters  request  that 
proposed  paragraph  (a)(1)  be  deleted 
from  the  rule.  That  paragraph  proposed 
to  require  that  a  detailed  visual 
inspection  be  conducted  to  detect 
cracking  or  other  damage  of  the  engine 
mount  shear  shelf  webs  around  the 
areas  of  the  fixed  cowl  aft-  and  mid- 
hook  centerlines.  These  commenters 
contend  that,  since  the  modification 
required  by  paragraph  (a)(2)  reinforces 
the  web  and  eliminates  the  interference 
problems,  the  inspection  of  this  area 
should  not  be  required  to  be 
accomplished.  The  FAA  concurs.  Since 
the  interference  problem  that  prompted 
this  AD  action  has  been  found  only  in 
the  area  that  is  to  be  modified,  and  since 
the  modification  will  prevent  the 
interference  problem  and  remove  any 
evidence  of  damage,  the  FAA  has 
determined  that  the  proposed 
inspection  is  not  necessary.  Further,  if 
an  operator  has  already  performed  the 
proposed  modification,  the  FAA  finds 
that  it  would  be  an  undue  burden  to 
require  that  the  operator  disassemble 
the  modified  area  to  accomplish  an 
inspection  of  it.  Additionally,  the 
manufacturer  and  the  one  affected  U.S. 
operator  have  advised  the  FAA  that 
inspection  of  this  area  at  intervals  of 
1,000  flight  hours  is  already  specified  in 
the  manufacturer's  recommended 
maintenance  program.  In  light  of  all  of 
these  factors,  the  FAA  has  revised  the 
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final  rule  to  delete  the  requirement  to 
inspect  the  subject  area. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  120 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,390  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$179,800,  or  $8,990  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  all  20  affected 
U.S.-registered  airplanes  have  been 
modified  in  accordance  with  the 
requirements  of  the  AD  as  of  December 
1993.  Therefore,  there  currently  is  no 
economic  cost  impact  of  this  rule  on 
U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-07-13  Fokker:  Amendment  39-8871. 
Docket  93-NM-148-AD. 

Applicability:  Model  F-28  Mark  0100 
series  airplanes;  having  serial  numbers  11244 
to  11308  inclusive,  11310, 11312, 11313. 
11314. 11316, 11321. 11328.  and  11329; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  and  other 
damage  to  the  engine  mount  shear  shelf  web, 
which  subsequently  could  lead  to  loss  of  the 
engine  mounting  structure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12.000  total 
flight  hours  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  (reinforce)  the  engine  mount 
shear  shelf  webs  in  accordance  with  Part  1 

or  Part  2,  as  applicable,  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-71-012,  dated 
February  7, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transport 
Airplane  Directorate.  ANM-113.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  'o  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  AviaUon 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 


SBFlOO-71-012,  dated  February  7, 1992. 
This  incorporation  by  reference  was 
.  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street.  Alexandria.  Viiginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
May  16. 1994. 

Issued  in  Renton,  Washington,  on  March 
30. 1994. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[PR  Doc.  94-8056  Filed  4-13-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  M-NM-34-A0:  Amendment 
39-8880;  AD  94-08-08] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires 
installation  of  fusible  trunnion  pins  in 
the  shock  struts  and  drag  braces  of  the 
main  landing  gear  (MLG).  This 
amendment  is  prompted  by  a  report  of 
incorrectly  manufactured  tnmnion  pins 
that  may  cause  the  MLG  to  compromise 
the  structural  integrity  of  the  wing  fuel 
tanks.  The  actions  specified  in  this  AD 
are  intended  to  prevent  damage  to  the 
wing  fuel  tanks  and  the  resultant  fuel 
spillage  and  fire  hazard  when  the 
maximum  intended  design  load  limits 
are  exceeded  during  landing. 
DATES:  Effective  April  29, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  29. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  13, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
34-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  firom  Jetstream 
Aircraft.  Incorporated.  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700.  Washington,  DC. 
FOA  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington;  telephone  (206)  227-2148; 
fax  (206)  227-1320. 

SUPPUMENTARV  MFORMATtON:  The  Ovil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  certain  trunnion  pins 
in  the  shock  struts  and  drag  braces  of 
the  main  landing  gear  (MLG)  were 
manufactured  incorrectly.  The  trunnion 
pins  in  these  airplanes  were  designed  to 
be  fusible  so  that  the  MLG  would  break 
away  from  the  airplane  when  landing 
loads  exceed  the  intended  design  limits, 
such  as  those  that  may  be  encoimtered 
during  emergency  landing.  However, 
the  defective  trunnion  pins  were  not 
manufactured  with  this  fusible 
characteristic.  Therefore,  these  defective 
trunnion  pins  may  cause  the  MLG  to  fail 
to  break  away  from  the  airplane  and. 
consequently,  may  compromise  the 
structiual  integrity  of  the  wing  fuel  tank. 
This  condition,  if  not  corrected,  could 
result  in  damage  to  the  wing  fuel  tanks 
and  the  resultant  fuel  spillage  and  fire 
hazard  when  the  maximtun  intended 
design  load  limits  are  exceeded  during 
landing. 

Jetstream  has  issued  Service  Bulletin 
J41-32-017.  dated  February  7, 1994. 
that  describes  procedures  for 
installation  of  new  fusible  tnmnion  pins 
in  the  shock  struts  and  drag  braces  of 
the  MLG.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 


determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  damage  to  the  wing  fuel  tanks 
and  the  resultant  fuel  spillage  and  fire 
hazard.  This  AD  requires  installation  of 
new  trunnion  pins  in  the  shock  struts 
and  drag  braces  of  the  MLG.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendnient 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  tlie  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulntance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-34-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fit)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(e),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


939.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-08-08  JetstTMB  Aircraft  Limited: 

Amendment  39-8880.  Docket  94-NM^ 
34- AD. 

Applicability:  Mode)  4101  airplanes  liaviog 
constructors  numbers  41004  thmngK  41027 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  Indicated,  imless 
accomplished  previously. 

To  prevent  damage  to  the  wing  ftiel  tanks 
and  the  resultant  fuel  spillage  and  fire  hazard 
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when  the  maximum  intended  design  load 
limits  are  exceeded  during  landing, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  install  new 
trunnion  pins  in  the  shock  stmts  and  drag 
braces  of  the  main  landing  gear  in  accordance 
with  Jetstream  Service  Bulletin  J41-32-017, 
dated  February  7, 1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  shock  strut  assembly 
having  part  number  AIR83072-8,  or  drag 
brace  assembly  having  part  number 
AIR84352-2,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  installation  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
J41-32-017.  dated  February  7. 1994.  This 
incorporation  by  n?ference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft,  Incorporated,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
April  29, 1994. 

Issued  in  Renton,  Washington,  on  April  6, 
1994. 

Dairell  M .  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  94-8684  Filed  4-13-94;  8:45  am] 
BILUNQ  CODE  4910-1»-U 


ACnON:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  131 
[Docket  No.  91 P-0090] 

Evaporated  Mill(;  Amendment  of  the 
Standard  of  Identity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standard  of  identity  for  evaporated  milk 
by  revising  the  minimum  milkfat  and 
total  milk  solids  content  requirements 
and  establishing  a  minimum  milk 
solids-not-fat  content  requirement.  This 
action  is  in  response  to  a  petition  filed 
by  the  American  Dairy  Products 
Institute  (ADPI)  and  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers. 

DATES:  Effective  June  13, 1994,  written 
objections  and  requests  for  a  hearing  by 
May  16, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION:  Nannie  H. 
Rainey,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-158),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  EXZ  20204,  202-205-5099. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Proposal 

In  the  Federal  Register  of  July  22, 
1992  (57  FR  32470),  FDA  published  a 
proposal,  based  on  a  petition  from 
ADPI,  130  North  Franklin  St.,  Chicago, 
IL  60606,  to  amend  the  standard  of 
identity  for  evaporated  milk  (21  CFR 
131.130)  to:  (1)  Reduce  the  minimum 
milkfat  content  requirement  from  7.5 
percent  to  6.5  percent  by  weight;  (2) 
reduce  the  minimum  total  milk  sohds 
content  requirement  from  25  percent  to 
23  percent  by  weight;  and  (3)  add  a 
minimum  milk  solids-not-fat  content 
requirement  of  16.5  percent  by  weight. 
Interested  persons  were  given  until 
September  21, 1992,  to  submit 
comments. 

II.  Comments 

The  agency  received  seven  responses, 
each  containing  one  or  more  comments, 
from  a  consumer,  a  trade  association, 
and  several  manufacturers.  Six  letters 
supported,  and  one  opposed,  the 
proposal.  A  summary  of  the  opposing 
comments  and  the  agency's  responses 
.follow. 

1.  The  comment  contended  that  the 
solids  content  of  fluid  milk  (producers' 
milk)  has  probably  increased  over  the 
last  20  years,  and  that  the  proposed 
reduction  in  the  minimum  required 
milkfat  and  total  milk  solids  content  of 
evaporated  milk  is  inconsistent  with  the 
intent  of  the  standard  of  identity  for 
evaporated  milk,  as  well  as  the  intent  of 
the  subsequent  amendments,  that  the 
milkfat  and  milk  solids-not-fat  contents 


be  reasonably  related  to  those  of  the 
milk  used  in  the  manufacture  of 
evaporated  milk. 

The  agency  disagrees  with  the 
comment.  According  to  data  supplied 
by  the  U.S.  Department  of  Agriculture 
(USDA)  (Ref.  1),  the  composition  of 
producers'  milk  has  remained  fairly 
constant  through  the  1970's  and  the 
1980's.  These  data  show  that  the  yearly 
average  milkfat  content  for  all 
producers'  milk,  before  standardization 
for  beverage  purposes,  during  the  period 
1970  to  1991  (Ref.  1)  ranged  between 
3.64  percent  and  3.68  percent,  with  an 
overall  average  of  3.66  percent. 

The  agency  does  not  agree  that  the 
change  in  compositional  requirements  is 
inconsistent  with  the  intent  of  the 
evaporated  milk  standard.  Throughout 
the  history  of  the  evaporated  milk 
standard,  the  labeling  of  evaporated 
milk  products  and  the  instructional 
materials  pertaining  to  the  use  of  the 
food  supplied  to  consumers  by  food 
manufacturers,  trade  associations,  and 
USDA  (Ref.  2),  as  well  as  policy 
statements  by  FDA.  have  described  the 
food  as  a  2  to  1  concentrate  of  milk. 
Instructions  on  the  label  or  in  labeling 
of  evaporated  milk  frequently  show  that 
the  food  is  to  be  diluted  with  an 
equivalent  portion  of  water  for  use  in 
preparation  of  beverages  made  using  the 
food.  In  addition,  recipes  for  other  foods 
often  state  that  a  can  of  evaporated  milk 
may  be  diluted  with  a  can  of  water  for 
use  in  recipes  calling  for  the  addition  of 
milk  (Ref.  2). 

The  standard  of  identity  for  milk  in 
§  131.110  (21  CFR  131.110)  defines 
minimum  compositional  requirements 
for  the  food  of  not  less  than  3.25  percent 
of  milkfat  and  not  less  than  8.25  percent 
of  milk  solids  not  fat.  The  minimum 
compositional  requirements  for 
evaporated  milk  that  FDA  is  adopting  in 
this  final  rule  (i.e.,  not  less  than  6.5 
percent  of  milkfat,  16.5  percent  of  milk 
solids  not  fat,  and  23  percent  total  milk 
solids)  correspond  to  a  twofold 
concentration  of  standardized  milk  and. 
thus,  are  directly  related  to  those  of 
milk.  Because  the  change  in 
compositional  requirements  accurately 
reflects  the  general  understanding  that 
evaporated  milk  is  a  twofold 
concentrate  of  milk,  the  agency  finds 
that  the  change  in  the  evaporated  milk 
standard  is  consistent  with  the  intent  of 
the  standard  and,  therefore,  is  revising 
the  standard  as  proposed. 

2.  The  comment  disagreed  that  the 
test  results  that  ADPI  submitted  from  a 
monadic  (i.e.,  single-product  evaluation) 
in-home  use  test  were  a  reliable 
indication  of  real  consumer  preferences. 
The  comment  stated  that  monadic 
ratings  are  not  accepted  by 
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oraaoizatioiit  siich  as  the  National 
Advertisiiig  Division  of  the  Better 
Business  Bureau  to  support  product 
comparative  claims. 

FDA  acknowledges  the  comment's 
concern  that  ADPI's  in-home  use  test 
was  not  a  conclusive  demonstration  that 
consumers  preferred  the  lower  fat,  lower 
solids  evaporated  milk  over  the 
traditional  standardized  evaporated 
milk.  However,  ADPI  submitted 
information  in  its  petition  on  a  total  of 
three  industry  research  tests  on 
consume  perceptions  of  traditional 
standardized  evaporated  milk  compared 
to  evaporated  milk  manufactured  to 
confonn  to  the  parameters  for  which 
ADPI  had  petitioned.  The  monadic  in- 
home  use  test  was  only  one  of  these 
tests,  hi  the  other  two  tests,  each 
participant  was  able  to  evaluate  both 
products. 

FDA  has  reviewed  the  studies  that 
ADPI  submitted  (Ref.  3).  The  agency 
concludes  that  there  was  sufficient 
evidence  to  support  ADPI's  claim  that 
consvmiers  were  unable  to  distinguish 
between  the  standardized  evaporated 
milk  and  evaporated  milk  manufactured 
to  conform  to  the  petitioned  parameters. 
Taken  individually,  the  studies  did  not 
provide  overwhelming  data,  but  the 
combined  weight  of  the  three  studies 
has  convinced  the  agency  that 
consumers'  perceptions  of  the  two 
products  were  not  significantly 
different.  Each  test  was  performed 
under  different  drciunstances  (i.e., 
employing  different  evaluation 
tecnniques)  and  used  a  different 
representative  sample  of  consumers. 
The  studies  examined  a  wide  variety  of 
possible  consimier  uses  of  evaporated 
milk  in  realistic,  everyday  situations. 
Additionally,  these  were  separate 
studies  employing  within-sub)ects  and 
between-subjects  designs  that  came  to 
identical  conclusions.  Based  on  all  of 
the  evidence  in  the  petition,  the  agency 
finds  that  it  can  conclude  that 
consumers  are  unable  to  discriminate 
between  standardized  evaporated  milk 
and  the  evaporated  milk  manufactured 
to  conform  to  the  suggested  parameters. 

3.  The  comment  stated  that  the 
overwhelming  use  of  evaporated  milk  is 
in  recipes,  and  that  it  was  not  aware  of 
anyone  reconstituting  evaporated  milk 
for  beverage  use  in  the  United  States. 
The  comment  questioned  whether 
consumers  consider  evaporated  milk  to 
be  a  2:1  concentrate  of  fluid  milk,  and 
whether  the  amendment  would  make 
reconstitution  for  beverage  use  mora 
convenient. 

The  agency  agrees  that  evaporated 
milk  is  used  primarily  as  an  ingredient 
of  other  foods.  FDA  notes  that 
evaporated  milk  may  be  used  in  redpes. 


as  manufactured,  or  in  reconstituted 
form  as  a  direct  replacement  for  milk. 
Another  significant  use  of  evaporated 
milk  is  ui  coffee  and  tea  (Ref.  4). 
Although  the  common  consumption  of 
reconstituted  evaporated  milk  as  a 
beverage  is  decreasing  (Refs.  5  and  6), 
evaporated  milk  does  replace  fluid  milk 
for  beverage  purposes  in  individual 
housdiolds  as  a  result  of  commercial 
purchases,  as  well  as  through  the  USDA 
commodity  distribution  program;  in 
institutions;  aiyl  by  participants  in  the 
USDA  Supplemental  Food  Program  for 
Woman,  Infants,  and  Children  (Ref.  4). 
In  fact,  one  comment  from  a  consumer 
stated  that  he  and  his  family  have  used 
evaporated  milk  regularly  in  food 
recipes,  in  coffee,  and  in  the  preparation 
of  beverage  milk. 

Evaporated  milk  has  been  touted  as  a 
2:1  concentration  of  milk  for  many  years 
(Ref.  7).  A  2:1  concentrate  is  easier  for 
consumers  to  reconstitute  than  a  2.3:1 
concentrate  because  it  is  in  whole  units. 
In  addition,  as  noted  above,  a  2:1 
concentrate,  when  diluted,  results  in  a 
product  whose  composition  is  the  same 
as  that  for  beverage  milk.  Therefore, 
FDA  concludes  that  providing  for  a  2:1 
concentrate  of  milk  under  the  standard 
of  identity  for  evaporated  milk  is  in  the 
best  interest  of  consumers,  and  that  the 
concerns  raised  by  the  comment  are 
without  merit. 

4.  Tlie  conunent  argued  that  a  change 
in  the  standard  of  identity  for 
evaporated  milk  is  unnecessary  because 
consumers  that  want  a  lower  fat,  lower 
cholesterol  evaporated  milk  can 
purchase  evaporated  lowfat  milk  or 
evaporated  skimmed  milk. 

FDA  notes  that  consumers  may 
continue  to  purchase  evaporated  lowfat 
milk  or  evaporated  skimmed  milk. 
However,  comments  from  a 
manufacturer  of  evaporated  milk  that 
were  submitted  in  support  of  the 
proposal  stated  that  many  of  its 
customers  have  expressed  an  interest  in 
lower  fat  and  lower  calorie  foods,  and 
that  the  amendment  would  afford  it  (the 
commenting  manufacturer)  the 
opportunity  to  meet  tbe  demands  of  this 
segment  of  the  public.  Furthermore,  the 
fat  reduction,  although  modest,  is 
consistent  with  "The  Surgeon  General's 
Report  on  Nutrition  and  Health"  (Ref  8) 
and  the  National  Academy  of  Sciences' 
report  on  "Diet  and  Health,  Implications 
for  Reducing  Chronic  Disease  Risk" 
(Ref.  (),  which  recommend  that 
consumers  reduce  their  consumption  of 
fats  and  cholesterol.  Therefore,  FDA 
finds  that  the  amended  standard  will 
benefit  consumers. 

FDA  also  notes  that  the  nutritional 
benefit  is  only  one  of  several  bases  that 
support  the  amended  standard. 


Therefore,  FDA  concludes  that  the 
argument  raised  by  the  comment  is 
without  merit 

5.  The  comment  noted  that  the 
proposed  reduction  in  the  minimum 
required  milkfat  content  and  milk  solids 
content  in  evaporated  milk  would  make 
the  U.S.  standard  of  identity  for 
evaporated  milk  inconsistent  with  the 
International  Codex  standard  for 
evaporated  milk. 

FDA  acknowledges  that  the  amended 
standard  is  not  identical  to  the 
International  Codex  standard  for 
evaporated  milk.  The  Codex  standard 
requires  that  evaporated  milk  contain 
not  less  than  7.5  percent  of  milkfat  and 
not  less  than  25  percent  of  total  milk 
solids.  Because  the  new  requirements  in 
the  standard  that  FDA  is  adopting  will 
estabUsh  lower  values  for  minimum 
milkfat  and  minimum  total  milk  solids 
content  than  those  of  the  Codex 
standard  for  evaporated  milk,  products  . 
complying  with  the  Codex  standard  will 
meet  FDA's  standard  of  identity.  U.S. 
exporters  of  evaporated  milk  may  need, 
to  reformulate  their  products  if  they  are 
to  be  shipped  to  countries  that  require 
that  the  fcK)d  comply  with  the  minimum 
requirements  of  the  Codex  standard,  but 
this  fact  provides  no  basis  for  not 
making  the  proposed  change  in  the 
standard. 

Accordingly,  after  consideration  of  all 
comments,  the  agency  is  amending  the 
standard  of  identity  for  evaporated  milk 
in  §  131.130(a)  by  reducing  the 
minimum  milkfat  content  requirement 
from  7.5  percent  to  6.5  percent  by 
weight,  reducing  the  minimum  total 
milk  solids  content  requirement  from  25 
percent  to  23  percent  by  weight,  and 
establishing  a  minimum  milk  solids-not- 
fat  content  requirement  of  16.5  percent 
by  weight.  FDA  concludes  that  the 
amendments  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consimiers. 

in.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  final  rule  to  amend 
the  standard  of  identity  for  evaporated 
milk  in  21  CFR  part  131  as  required  by 
Executive  Order  (E.O.)  12866  and  the 
Regulatory  Flexibility  Act  (Pub.  L  96~ 
354).  E.0. 12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  FlexibiUty 
Act  requires  that  the  agency  analyze 
options  for  regulatory  relief  for  small 
businesses. 
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On  July  22. 1992.  FDA  analyzed  the 
economic  impact  of  the  requirements 
that  the  agency  is  adopting  under  the 
previous  E.0. 12291  and  found  that  they 
would  not  have  a  significant  impact  on 
small  business.  The  agency  noted  in  the 
proposed  rule  that  manufacturers  may 
continue  to  process  evaporated  milks 
using  current  formulations.  Thus,  no 
changes  are  required  in  formulations 
unless  manufacturers  wrish  to 
reformulate  their  products.  In  the 
proposal,  the  agency  tentatively 
concluded  that  the  regulation  would 
have  zero  costs  associated  with  it.  FDA 
has  received  no  information  or 
comments  that  would  alter  the  tentative 
finding  that  it  set  out  in  the  proposed 
rule  that  there  is  no  substantive 
economic  issue  in  this  rulemaking. 

Thus,  the  agency  fmds  that  this  fmal 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.0. 12866.  In  compliance 
with  the  Regulatory  Flexibility  Act,  the 
agency  certifies  that  the  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CTR  25.24(b)(l}  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  e^ect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  16. 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 


document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  \he  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  Refierence> 

The  follow    f  '-'erences  have  been 
placed  on  dis>.  lo  v  in  the  Dockets 
Management  Branch  (address  above), 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Rourke.  J..  Dairy  Division  ,  U.S. 
Department  of  Agriculture,  facsimile  of 
Summary  Data  on  Milkfat  Content  of 
Producers'  Milk,  1970  through  1991.  to 
Shellee  A.  Davis,  February  17, 1993. 

2.  Ijeighton,  R.  J.,  and  R.  F.  Mann,  letter  to 
Fred  R.  Shank.  FDA,  May  4, 1993. 

3.  Heaton,  A.  W.,  FDA  Division  of 
Consumer  Studies,  memorandum  to  Shellee 
A.  Davis,  November  6, 1992. 

4.  dark.  W.  S.,  letter  to  Dockets 
Management  Branch,  February.  25. 1992. 

5.  USDA  Summary  Data  from  the 
Nationwide  Food  Consumption  Survey/ 
Individual.  1977-1978. 

6.  USDA  Summary  Data  from  the 
Nationwide  Food  Consumption  Survey/ 
Individual,  1987-1988. 

7.  Jenness,  R.,  and  S.  Patton.  "Principles  of 
Dairy  Chemistry,"  p.  325.  John  Wiley  &  Sons, 
Inc.,  New  York.  NY,  1959. 

8.  U.S.  Department  of  Health  and  Human 
Services,  Public  Health  Service,  "The 
Surgeon  General's  Report  on  Nutrition  and 
Health,"  DHHS  (PHS)  Publication  No.  8»- 
50210  (GPO  Stock  No.  017-001-00465-1), 
pp.  9-11,  U.S.  Government  Printing  OfTics. 
Washington,  DC,  1988. 

9.  Committee  on  Diet  and  Health,  Food  and 
Nutrition  Board,  Commission  on  Life 
Sciences,  National  Research  Council, 
National  Academy  of  Sciences,  Executive 
Summary  from  "Diet  and  Health, 
Implications  for  Reducing  Chronic  Disease 
Risk,"  National  Academy  Press,  Washington. 
DC,  1989. 

List  of  Subjects  in  21  CFR  Part  131 

Cream,  Food  grades  and  standards. 
Milk.  Yogurt. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Ck>smetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  131  is 
amended  as  follows: 

PART  131— MILX  AND  CREAM 

1.  The  authority  citation  for  21  CFR 
part  131  is  revised  to  read  as  follows: 

Autliority:  Sees.  201, 401, 403. 409.  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  343.  346,  371,  379e). 

2.  Section  131.130  is  amended  by 
revising  paragraph  (a)  to  read  as  fol)o%vs: 

f  131.130    EvapOTMadmlik. 

(a)  Description.  Evaporated  milk  is  the 
Uquid  food  obtained  by  partial  removal 
of  water  only  from  miUL  It  contains  not 


less  than  6.5  percent  by  wai^  of 
milkfat.  not  less  than  16.5  percent  by 
weight  of  milk  solids  not  fet,  and  not 
less  than  23  percent  by  weight  of  total 
milk  solids.  Evaporated  milk  contains 
added  vitamin  D  as  prescribed  by 
paragraph  (b)  of  this  section.  It  is 
homogenized.  It  is  sealed  in  a  container 
and  so  processed  by  heat,  either  before 
or  after  seahng,  as  to  prevent  spoilage. 

Dated:  April  8, 1994. 
Michael  R.  Taylor. 
Depu  ty  Commissioner  for  Policy. 
IFR  Doc.  94-8979  Filed  4-11-94: 12:13  pml 
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Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animai  Drugs; 
Tetracycline  Hydrochloride  Soluble 


AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  for 
safe  and  effective  use  of  tetracycline 
hydrochloride  soluble  powder.  One 
supplemental  NADA  was  filed  by  Wade 
Jones  Co.,  Inc.^and  covers  the  use  of  the 
drug  prodycHn  the  drinking  water  of 
calves  and  swine  for  the  control  and 
treatment  of  certain  bacterial  diseases 
and  in  the  drinking  water  of  poultry  for 
the  control  of  certain  bacterial  diseases 
susceptible  to  the  drug.  The  other 
supplemental  NADA  was  filed  by  Pfizer. 
Inc.,  and  also  covers  use  of  the  drug  in 
the  drinking  water  of  poultry  for  the 
control  of  certain  susceptible  bacterial 
diseases.  Both  approvals  reflect 
compliance  with  the  results  of  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC),  Drug 
Efficacy  Study  Croup's  (DESI) 
evaluation  of  the  drug's  effioctiveness 
and  FDA's  conclusions  concerning  that 
evaluation.  Additionally,  the  agency  is 
technically  amending  the  regulations  to 
make  other  needed  corrections. 

EFFECTIVE  DATE:  April  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-594-1623. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Wade  Jones  Co.,  Inc.,  409  North 
Bloomington,  Lowell,  AR  72745  (Wade 
Jones),  filed  a  supplement  to  approved 
NADA  65-140  for  a  soluble  powder 
containing  324  grams  (g)  of  tetracycline 
hydrochloride  (TC  HCl)  activity  per 
poimd  (lb).  The  drug  is  available  in 
several  product  container  sizes,  2  and  5 
lb  tubs  and  2.53,  5,  and  10  ounce  (oz) 
packets.  The  drug  is  indicated  for  use  in 
chickens  at  200  to  400  milligrams  per 
gallon  (mg/gal)  for  control  of  infectious 
synovitis  caused  by  Mycoplasma 
synoviae  and  at  400  to  800  mg/gal  for 
control  of  chronic  respiratory  disease 
caused  by  M.  galliseptlcum  and  E.  coli. 
The  drug  is  indicated  for  use  in  turkeys 
at  400  mg/gal  for  control  of  infectious 
synovitis  caused  by  M.  synoviae  and  at 
25  mg/lb  of  body  weight  for  control  of 
complicating  bacterial  organisms 
associated  with  bluecomb.  It  is  also 
indicated  for  use  in  swine  and  calves  at 
10  mg/lb  of  body  weight  for  control  and 
treatment  of  bacterial  enteritis  (scours) 
and  bacterial  pneumonia.  The  NADA 
was  originally  approved  July  5, 1966. 

Pfizer,  Inc.,  235  East  42d  St..  New 
York,  NY  10017  (Pfizer),  filed 
supplemental  NADA  65-123  for  TC  HCl 
soluble  powder  (6.4  oimce  (oz)  packet) 
to  provide  for  use  in  chickens  and 
turkeys  under  the  same  conditions  of 
use  expressed  above  for  the  Wade  Jones 
application.  The  NADA  was  originally 
approved  April  27, 1955. 

n.  The  NAS/NRC  DESI  Evaluation 

The  drug  products  were  subject  to  a 
NAS/NRC  DESI  evaluation  of 
effectiveness  (DESI  001 2NV).  The 
findings  were  published  in  the  Federal 
Register  of  July  8, 1970  (35  FR  10966). 
NAS/NRC  evaluated  the  products  as 
"probably  effective"  for  oral  treatment 
of  animal  diseases  when  such  diseases 
are  caused  by  pathogenic 
microorganisms  sensitive  to  tetracycline 
hydrochloride,  diseases  such  as:  (1) 
Enteric  and  respiratory  diseases  in 
poultry;  (2)  gastrointestinal  and 
respiratory  diseases  in  swine;  (3) 
infected  wounds,  gastrointestinal  and 
respiratory  diseases  in  calves,  sheep, 
and  goats;  (4)  digestive  system  and 
respiratory  diseases,  pyelonephritis, 
peritonitis,  infected  wounds,  abscesses, 
ulcers,  and  secondary  bacterial  invaders 
in  dogs  and  cats;  (5)  coccidiosis  in  dogs; 
and  (6)  hexamitiasis  in  turkeys. 

NAS/NRC  reached  the  following 
conclusions  applicable  to  the  subject  TC 
HCl  drug  products: 

(1)  Most  of  the  dosage  directions 
provide  for  a  less  than  effective  dose, 
and  the  recommended  minimum  oral 
dose  for  large  animals  is  10  mg/lb  of 


body  weight  daily  in  divided  doses  and 
for  small  animals  25  mg/lb  body  weight 
daily  in  divided  doses; 

(2)  claims  for  the  treatment  of  viral 
diseases  must  be  limited  to 
microorganisms  belonging  to  the 
psittacosis-lymphogranuloma  group; 

(3)  each  disease  claim  should  be 
properly  qualified  as  "appropriate  for 
use  In  (name  of  disease)  caused  by 
pathogens  sensitive  to  (name  of  drug)," 
and  if  the  disease  cannot  be  so  qualified 
the  claim  must  be  dropped; 

(4)  claims  made  "for  prevention  of  or 
"to  prevent"  should  be  replaced  with 
"as  an  aid  in  the  control  or'  or  "to  aid 
in  the  control  of; 

(5)  as  applicable,  the  manufacturer's 
label  should  warn  that  treated  animals 
must  consume  enough  medicated  water 
or  medicated  feed  to  provide  a 
therapeutic  dose  under  the  conditions 
that  prevail — as  a  precaution,  the  label 
should  state  the  desired  oral  dose  per 
unit  of  animal  weight  per  day  for  each 
species  as  a  guide  to  effective  use  of  the 
preparation  in  drinking  water  or  feed. 

FDA  concurred  with  the  NAS/NRC 
findings,  interpreting  the  phrase 
"cannot  be  so  qualified"  in  item  (3)  of 
the  paragraph  immediately  above  to 
mean  "is  not  supported  by  adequate 
data"  FDA  proceeded  to  review  all 
available  data  relating  to  the 
effectiveness  of  similar  products  to 
determine  which  label  claims  were 
supported  by  the  requisite  proof  of 
effectiveness.  The  review  resulted  in  the 
agency  concluding  that  the  data 
supported  effectiveness  only  for  the 
control  and  treatment  of  certain 
bacterial  diseases  susceptible  to  TC  HCl 
in  calves,  swine,  chickens,  and  turkeys. 

Subsequently,  Wade  Jones  and  Pfizer 
complied  with  the  NAS/NRC  evaluation 
and  FDA's  conclusions  by  filing 
supplemental  NADA's  which  revised 
the  drug  products'  labeling  as  follows: 
(1)  Adopting  the  dosage  recommended 
by  NAS/NRC;  (2)  dropping  all  claims  for 
viral  diseases;  (3)  properly  qualifying 
disease  claims;  (4)  revising  prevention 
claims  to  read  "Control  of;  and  (5) 
adding  to  the  manufacturer's  label  the 
warning  statement  concerning  factors 
influencing  adequate  consumption  of 
medicated  water. 

Tlie  NAS/NRC  evaluation  is 
concerned  only  with  the  drugs' 
effectiveness  and  safety  to  the  treated 
animal.  It  does  not  take  into  account  the 
safety  for  human  food  use  of  food 
derived  from  drug-treated  animals. 

Wade  Jones'  supplemental  NADA  is 
approved  as  of  September  15. 1993,  and 
Pfiaer's  supplemental  NADA  is 
approved  as  of  March  18, 1994.  The 
regulations  are  amended  by  revising 


§  520.2345d  (21  CFR  520.2345d)  to 
reflect  the  approvals. 

FDA's  approval  of  the  supplemental 
NADA's  does  not  involve  a  reevaluation 
or  reaffirmation  of  the  human  food 
safety  data  in  the  parent  applications. 
Tolerances  for  residues  of  the  drug  and 
its  metabolites  in  chickens,  turkeys, 
swine,  and  calves  of  0.25  part  per 
million  are  currently  codified  in  21  CFR 
556.720. 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
approving  the  Wade  Jones  Supplement. 
FDA  has  concluded  that  the  action  will 
not  have  a  significant  impact  on  the 
human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Witn  regard  to  approving  the  Pfizer 
supplement,  the  agency  has  determined 
under  21  CFR  25.24(d)(l)(i)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  these 
approvals  do  not  qualify  for  exclusivity 
periods  because  their  applications  do 
not  contain  reports  of  new  clinical  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies)  and, 
in  the  case  of  food-producing  animals, 
human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  approval  of  the  supplements 
and  conducted  or  sponsored  by  the 
applicants. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  summaries  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  The  Technical  Amendments 

In  conjunction  with  amending 
§  520.2345d  to  codify  the  NAS/NRC 
DESI  finalization  of  Wade  Jones'  and 
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Pfizer's  NADA's  tbe  agency  is  using  this 
occasion  to  rewrite  §  S2a234Sd  to 
clarify  the  regulations.  Section 
520.2345d  U  the  recodified  version  of 
section  S46.180d(c).  This  latter  section 
was  one  of  many  antibiotic  drug 
sections  affected  by  the  final  rule  that 
published  in  the  Federal  Registar  of 
August  18, 1992  (57  FR  37318)  for  the 
purpose  of:  (1)  Rraaoving  the  technical 
regulations  that  included  the 
requirements  bx  certification  and  tests 
and  methods  of  assay  and  (2) 
recodifying,  based  on  route  of 
administration,  the  rraaalning 
provisions  concerning  conditions  of 
marketing.  However,  when  §546.180d 
was  recodified,  the  agency  did  not 
include  other  technical  changes  to 
update  changes  in  the  approved 
conditions  oi  marketing.  Accordingly. 
FDA  is  revising  §520.2345d  to  codiK^ 
the  currently  approved  conditions  of 
marketing  and  to  make  the  following 
needed  corrections:  (1)  TTie  section 
heading  is  revised  to  fully  identify  the 
drug  as  the  hydrochloride;  (2)  the 
"Specifications"  paragraph  is  removed 
and  information  concerning  drug 
concentrations  is  incorporated  into  the 
"Sponsors"  paragraph;  (3)  the  second 
sentence  of  the  NAS/NRC  status 
paragraph  is  removed  because  it  has 
been  superseded  by  enactment  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988;  (4)  the  drug 
labeler  code  for  Upjohn  Co.  (000009)  is 
removed  because  the  firm  was 
incorrectly  listed  as  the  sponsor  of 
approvals  for  the  use  of  TC  HCI  soluble 
powder  in  the  drinking  water  of  calves, 
swine,  chidcens.  and  turkeys;  (5)  the 
drug  labeler  code  for  Vetri-Tech,  Inc 
(058752).  has  been  changed  to  that  for 
Arkansas  Micro  Specialties.  Inc. 
(047863).  since  Vetri-Tech.  Inc.  has 
transferred  ownership  of  its  NADA  (use 
of  drug  in  chickens)  to  Arkansas  Micro 
Specialties.  Inc.,  (57  FR  12711,  April  13. 
1992),  and  (6)  in  the  calf  and  swine 
claims,  the  name  of  the  causative  agent. 
Hemophilus  is  changed  to 
Actinobacillus  pleumpneumoniae.  the 
current  scientific  name. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANRMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 


Authority:  Sec  S12  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  520.2345d  is  revised  to 
read  as  follows: 

S  S20.2345d    Tetracyclina  tiydrodtlorkla 
aoluMa  powder. 

(a)  Sponsors,  The  following  sponsors 
listed  in  §  S10.600(c)  of  this  chapter 
hold  approvals  for  the  drug 
concentrations  (i^,  grams  of 
tetracycline  hydrochloride  per  pound) 
and  conditions  of  use  indicated: 

(1)  047864  and  054273. 102.4  and  324 
grams  per  pound  as  in  paragraph  (d)  of 
this  section. 

(2)  000069, 25  grams  per  pound  as  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section. 

(3)  010042, 102.4  and  324  grams  per 
pound  as  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section. 

(4)  047863, 102.4  and  324  grams  per 
pound  as  in  paragraph  (d)(3)  of  this 
section. 

(b)  Related  tolerances.  See  §  556.720 
of  this  chapter. 

(c)  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC} 
status.  The  conditions  of  use  specified 
in  paragraph  (d)  of  this  section  were 
NAS/NRC  reviewed  and  found  effective. 

(d)  Conditions  c^  use  in  drinking 
water— {l]  Calves— {i]  Amount.  10 
milligrams  per  pound  of  body  weight 
per  day  in  divided  doses. 

(ii)  Indications  for  use.  Control  and 
treatment  of  bacterial  enteritis  (scours) 
caused  by  Escherichia  coli  and  bacterial 
pneumonia  (shipping  fever  complex) 
associated  with  Pasteurella  spp.. 
Actinobacillus  pleumpneumoniae 
(Hemophilus  spp.).  and  Klebsiella  spp.. 
susceptible  to  tetracycline. 

(iii)  Limitations.  Administer  for  3  to  5 
days;  do  not  slaughter  animals  for  food 
within  4  days  of  treatment  for  sponsor 
010042  and  within  5  days  of  treatment 
for  sponsors  047864  and  054273; 
prepare  a  fresh  solution  daily;  use  as  the 
sole  source  of  tetracycline. 

(2)  Swine — (i)  Amount.  10  milligrams 
per  pound  of  body  weight  per  day  in 
divided  doses. 

(ii)  Indications  for  use.  Control  and 
treatment  of  bacterial  enteritis  (scours) 
caused  by  £.  coli  and  bacterial 
pneumonia  associated  with  Pasteurella 
spp.,  A.  pleuropneumoniae 
(Hemophilus  spp.),  and  Klebsiella  spp., 
susceptible  to  tetracycline. 

(iii)  Limitations.  Administer  for  3  to  5 
days;  do  not  slaughter  animals  for  food 
within  7  days  of  treatment  for  sponsor 
010042  and  within  4  days  of  treatment 
for  sponsors  047864  and  054273; 
prepare  a  fresh  solution  daily;  use  as  the 
sole  source  of  tetracycline. 

(3)  Chickens — (i)  Amount  Chronic 
respiratory  disease:  400  to  800 


milligrams  per  gallon.  Infectious 
synovitis:  200  to  400  millipvms  per 
gallon. 

(ii)  Indications  for  use.  Control  of 
chronic  respiratory  disease  (CRD  or  air- 
sac  disease)  caused  by  Mycoplasma 
gallisepticuni  and  £.  coir,  control  of 
infectious  synovitis  caused  by  M. 
synovioe  susceptible  to  tetracycline. 

(iii)  Lirhitatiotts.  Administer  for  7  to 
14  days;  do  not  slaughter  tot  food 
within  4  days  of  treatmeot;  not  for  use 
in  chickens  producing  eggs  for  human 
consumption;  prepare  a  fresh  solutloa 
daily;  use  as  the  sole  source  of 
tetracycline. 

(4)  Turkeys— {i)  Amount  For 
infectious  synovitis:  400  milligrams  per 
gallon.  For  complicating  bacterial 
oi^anisms  associated  with  bluecomb 
(transmissible  enteritis  or  coronaviral 
enteritis):  25  milligrams  per  pound  of 
body  weight  per  day. 

(ii) /ndtcotx>ns/M' use.  Control  of 
infectious  synovitis  caused  by  M. 
synovioe;  control  of  blueoomb 
complicated  by  organisms  sensitive  to 
tetracycline. 

(iii)  Limitations.  Administer  for  7  to 
14  days;  do  not  slaughter  for  food 
within  4  days  of  treatment;  not  for  use 
in  turkeys  producing  eggs  for  human 
consumption;  prepare  a  fresh  solutioD 
daily;  use  as  the  sole  source  of 
tetracyxllne. 

Dated:  April  7. 1994. 
Rabat  CLMngstoa. 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicirte. 
IFR  Doc  94-9044  Filed  4-13-94;  8:4S  am) 
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21  CFR  Part  520 

Oral  Dosage  Pom  New  Animal  Dnigs; 
EnalaprM  Maleato  Tablets 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnow;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approval  ofa  new  animal  drug 
application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co..  Inc.  The  NADA  provides 
for  the  oral  use  of  ENACARDtm 
(enalapril  maleate)  tablets  for  the 
treatment  of  heart  failure  in  dogs. 
EFFECTIVE  DATE:  April  14.  1994. 
FOR  FURTHER  WFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-0614. 
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SUPPLEMENTARY  INFORMATION:  Merck 
Research  Lahoratories,  Division  of 
Merck  &  Ck)..  hic.  P.O.  Box  2000, 
Rahway.  NJ  07065,  filed  NADA  141-015 
which  provides  for  the  use  of 
B«4ACARDTM  containing  1, 2.5.  5. 10.  or 
20  milligrams  (mg)  of  enalapril  maleate 
per  {/)  tablet.  ENACARDtm  tablets  are 
administered  to  dogs  once  daily  at  a 
dosage  of  0.5  mg/kilogram  (kg)  or  twice 
daily  at  0.5  mg/kg  for  a  total  daily  dose 
of  1.0  mg/kg  for  the  treatment  of  mild, 
moderate,  and  severe  (modified  New 
York  Heart  Association  Qass  H,  III,  IV) 
heart  failure  in  dogs.  The  NADA  is 
approved  as  of  February  24, 1994,  and 
the  regulations  are  amended  in  part  558 
(21  CFR  part  558)  by  adding  new 
§  520.804  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  efl^ectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Section  512(c)(2)(F)(i)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  provides 
a  5-year  period  of  exclusivity  to  this 
original  NADA  beginning  February  24. 
1994.  because  no  active  ingredient 
(including  any  ester  or  salt  of  the  active 
ingredient)  has  been  approved  in  any 
other  application  under  section 
512(b)(1)  of  the  act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Fart  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  New  §  520.804  is  added  to  read  as 
follows: 

§520.804    Enatapril  tablets. 

(a)  Specifications.  Each  tablet 
contains  either  1.0,  2.5,  5.0. 10.0.  or  20.0 
milligrams  of  enalapril  maleate. 

(b)  Sponsor.  See  000006  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Dogs,  (i) 
Amouvt.  0.5  to  1.0  milligram  of 
enalapril  maleate  per  kilogram  of  body 
weight  per  day. 

(ii)  Indications  for  use.  Treatment  of 
mild,  moderate,  and  severe  (modified 
New  York  Heart  Association  Class  n,  HI. 
rV)  heart  failure  in  dogs. 

(iii)  Limitations.  Use  0.5  milligram  per 
kilogram  once  daily.  In  the  absence  of 
adequate  clinical  response  within  a  2- 
week  period,  use  may  be  increased  to 
twice  daily  (a  total  of  1.0  milligram  per 
kilogram).  Enalapril  maleate  is 
administered  as  conjunctive  therapy 
with  furosemide  and  digoxin  in  the 
treatment  of  dilated  cardiomyopathy 
and  furosemide  with  or  without  digoxin 
in  the  treatment  of  chronic  valvular 
disease.  The  safety  of  enalapril  for  use 
in  breeding  dogs  has  not  been 
established.  Use  in  pregnant  bitches  is 
not  recommended.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of 
a  licensed  veterinarian. 

(2)  (Reserved] 

Dated:  April  8,  1994. 
Richard  H.  Teske, 

Acting  Director.  Center  for  Veterinary 

Medicine. 

jFR  Doc.  94-9048  Filed  4-13-94;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606,  2616,  and  2617 

Rules  for  Administrative  Review  of 
Agency  Decisions;  Distress 
Terminations  of  Single-Employer 
Plans;  Standard  Terminations  of 
Singl«-Employer  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  On  August  24. 1993,  the 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  published  an  interim  rule 
with  request  for  comments  amending 


certain  of  its  regulations  (Administrative 
Review  of  Agency  Decisions  and 
Standard  Terminations  of  Single- 
Employer  Plans)  to  permit  the  PBGC's 
Executive  Director  to  grant  relief  firom 
deadlines  in  the  event  of  a  major 
disaster.  The  PBGC  is  now  adopting 
these  amendments  as  a  final  rule  and 
also  is  amending  its  distress  termination 
regulation  in  order  to  give  the  Executive 
Director  the  authority  to  grant  relief 
similar  to  that  given  in  the  interim  rule 
for  standard  terminations. 
EFFECTIVE  DATE:  April  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Renae  R.  Hubbard.  Special 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW.,  Washington.  DC 
20005, 202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  On  August 
24, 1993,  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  published  an 
interim  rule  with  request  for  comments 
amending  its  regulations  on  Rules  for 
Administrative  Review  of  Agency 
Decisions  and  Standard  Terminations  of 
Single-Employer  Plans  (29  CFR  parts 
2606  and  2617,  58  FR  44738;  as 
corrected,  58  FR  48680,  September  17, 
1993).  The  interim  rule  provided  that, 
when  the  President  of  the  United  States 
declares,  under  the  Disaster  Relief  Act 
of  1974,  as  amended  (42  U.S.C.  5121, 
5122(2),  5141(b)),  that  a  major  disaster 
(such  as  the  1993  flood  disaster  in  the 
midwestem  United  States)  exists,  the 
PBGC's  Executive  Director  (or  his  or  her 
designee)  may  grant  relief  from  certain 
regulatory  deadlines  by  which  persons 
are  to  submit  filings  to  the  PBGC  or  take 
other  actions.  The  PBGC  received  no 
comments  and  is  adopting  the  interim 
rule  as  a  final  rule  without  change. 

Before  the  interim  rule  was  puolished. 
§§  2606.33  and  2606.53  of  the  PBGC's 
administrative  review  regulation  (29 
CFR  part  2606)  provided  deadlines  for 
filing  a  request  for  reconsideration  or 
appeal  of  an  initial  determination,  and 
§  2606.4  provided  for  extensions  of 
those  deadlines  for  good  cause  shown 
and  only  if  requested  in  writing  by  the 
applicable  filing  deadline.  The  PBGC 
concluded  that,  when  a  major  disaster 
like  the  1993  midwestem  flood  is 
declared,  the  above  deadlines  do  not 
serve  the  agency's  objective  of  making 
timely  review  available  to  aggrieved 
persons.  As  amended,  §  2606.4  provides 
that  the  deadlines  for  filing  a  request  for 
reconsideration  or  ap{)eal  may  be 
extended  by  the  Executive  Director  (or 
his  or  her  designee)  when  a  major 
disaster  is  declared.  The  extension  may 
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be  for  a  period  of  up  to  180  days  and 
applies  to  any  aggrieved  person  who 
resides  in,  or  whose  principal  place  of 
business  is  within,  a  designated  disaster 
area,  or  with  respect  to  whom  the  office 
of  the  service  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessar>'  to  file  the 
request  for  reconsideration  or  appeal  is 
within  a  designated  disaster  area. 

Similarly,  as  amended  §§  2617.25  and 
2617.28  of  the  PBGC's  standard 
termination  regulation  (29  CFR  part 
2617)  include  an  exception  to  the 
deadlines  (1)  for  filing  the  standard 
termination  notice  with  the  PBGC 
(§§  2617.3(b)(2)  apd  2617.25(a))  and. 
consequently,  for  issuing  notices  of  plan 
benefits  to  participants  and  beneficiaries 
(§§  2617.3(b)(3)  and  2617.23(a))  and  (2) 
for  completing  the  distribution  of  plan 
assets  (§  2617.28(a),  (e),  and  (f]).  As  in 
the  administrative  review  regulation, 
the  Executive  Director  (or  his  or  her 
designee)  may  extend  these  deadlines 
for  a  period  of  up  to  180  days  when  a 
major  disaster  is  declared.  The 
extension  applies  to  plan  terminations 
with  respect  to  which  the  principal 
place  of  business  of  the  contributing 
sponsor  or  the  plan  administrator,  or  the 
office  of  the  service  provider,  bank, 
insurance  company,  or  other  person 
maintaining  the  information  necessary 
to  issue  the  notices  of  plan  benefits  or 
file  the  standard  termination  notice,  or 
to  complete  the  distribution  of  plan 
assets  (as  applicable),  is  within  a 
designated  disaster  area. 

The  PBGC  believes  that  similar  relief 
should  be  available  for  plans 
terminating  in  distress  terminations 
pursuant  to  section  4041(c)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  and  the 
PBGC's  distress  termination  regulation 
(29  CFR  part  2616).  Sections  2616.3(b). 
2616.24,  and  2616.25(c)(2)  establish 
deadlines  for  filing  a  distress 
termination  notice  and  related 
information  with  the  PBGC.  Section 
2616.27(a)(1)  establishes  the  deadline 
for  issuing  notices  of  benefit 
distribution  in  those  few  terminations 
where  the  plan  is  sufficient  for  at  least 
guaranteed  benefits  and,  accordingly, 
plan  assets  may  be  distributed  to 
participants  and  beneficiaries  in  a 
manner  similar  to  a  standard 
termination  distribution.  (The  notices  of 
distribution  are  similar  to  the  notices  of 
plan  benefits  required  in  standard 
terminations  under  29  CFR  2617.23.) 
Finally.  §  2616.29(a)(l')  contains 
distribution  procedures  and  deadlines 
that  are  generally  the  same  as  those  in 
standard  terminations;  that  section 
cross-references  29  CFR  2617.28  (c),  (e), 
and  (f)  and  provides  the  same  180-day 


(unless  extended)  deadline  for 
distribution. 

The  amendments  in  this  final  rule 
permit  the  PBGC's  Executive  Director 
(or  his  or  her  designee)  to  extend  the 
above  deadlines  in  the  same 
circumstances  as  were  provided  for 
standard  terminations  in  the  interim 
rule.  (The  PBGC  did  not  include  distress 
terminations  in  the  interim  rule  because 
the  small  number  of  distress 
terminations  filed  annually  lessened  the 
need  for  prompt  action;  however,  these 
provisions  are  essentially  procedural  in 
that  they  establish  alternative 
mechanisms  for  obtaining  extensions  of 
filing  or  other  deadlines  (5  U.S.C. 
553(b)(A)),  and  the  notice  and  public 
procedure  and  delayed  effective  date 
requirements  of  5  U.S.C.  553  therefore 
do  not  apply.) 

E.O. 12866 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  undsr  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

List  of  Subjects 

29  CFR  Part  2606 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies),  Pension 
insurance,  Pensions. 

29  CFR  Parts  2616  and  261 7 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
interim  final  rule  amending  29  CFR 
parts  2606  and  2617.  as  published  on 
August  24, 1993,  at  58  FR  44738  and 
corrected  on  September  17, 1993,  at  58 
FR  48600,  is  adopted  as  a  final  rule 
without  change,  and  29  CFR  part  2616 
is  amended  as  follows: 


PART  2616-OISTRESS 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2616 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1341, 
1344. 

S  2616.3    [Amended] 

2.  Paragraph  (b)(2)  of  §2616.3  is 
amended  by  adding  "or,  if  applicable, 
no  later  than  the  due  date  established  in 
an  extension  notice  issued  under 

§  2616.10"  after  "date"  and  before  the 
semicolon. 

2a.  Section  2616.10  is  redesignated  as 
§2616.11. 

3.  A  new  §  2616.10  is  added  to 
subpart  A  to  read  as  follows: 

§2616.10    Disaster  relief. 

(a)  Notwithstanding  any  other 
provision  in  this  part,  when  the 
President  of  the  United  States  declares 
that,  under  the  Disaster  Relief  Act  of 
1974,  as  amended  (42  U.S.C.  5121. 
5122(2),  5141(b)),  a  major  disaster 
exists,  the  Executive  Director  of  the 
PBGC  (or  his  or  her  designee)  may,  by 
issuing  one  or  more  notices  of  disaster 
relief,  extend  the  due  date  for  filing  the 
distress  termination  notice  pursuant  to 
§  2616.24.  for  issuing  the  notices  of 
benefit  distribution  pursuant  to 

§  2616.27(a)(1).  or  for  completing  the 
distribution  of  plan  assets  pursuant  to 
§  2616.29,  by  up  to  180  days. 

(b)  The  due  date  extension  or 
extensions  shall  apply  only  to  plan 
terminations  with  respect  to  which  the 
principal  place  of  business  of  the 
contributing  sponsor  or  the  plan 
administrator,  or  the  office  of  the  service 
provider,  bank, insurance  company,  or 
other  person  maintaining  the 
information  necessary  to  file  the  distress 
termination  notice,  to  issue  the  notices 
of  benefit  distribution,  or  to  complete 
the  distribution  of  plan  assets  (as 
applicable),  is  within  a  designated 
disaster  area. 

(c)  The  distress  termination  notice 
filed  pursuant  to  §2616.24,  or  the  post- 
distribution  certification  filed  pursuant 
to  §  2616.29(b)  shall  identify  the  distress 
termination  notice  filing  or  the 
distribution  (as  applicable)  as  being 
qualified  for  the  due  date  extension. 

4.  Section  2616.24  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  261 6.24    Distress  termination  notice. 

•        •        •        •        • 

(d)  Due  date  extension. 
Notwithstanding  the  provisions  of 
paragraphs  (a),  Cb).  and  (c)  of  this 
section,  the  due  date  for  filing  PBGC 
Form  601  or  other  information  required 
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under  this  section  may  be  extended  by 
a  notice  issued  under  §2616.10. 

12619.25   [Amended] 

5.  Paragraph  (cK2)  of  §  2616.25  is 
amended  by  adding  ",  or,  if  applicable, 
no  later  than  the  due  date  estabhshed  in 
an  extension  notice  issued  under 

§  2616.10"  after  "later"  and  before  the 
period. 

f2«l&27   [Amended] 

6.  Paragraph  (aKD  of  §  2616.27  is 
amended  by  adding  "or,  if  applicable, 
no  later  than  the  due  date  established  in 
an  extension  notice  issued  under 
$2616.10"  after  "distribution  notice" 
and  before  the  comma. 

12616.29    [Amended] 

7.  Paragraph  (a)(1)  of  §  2616.29  is 
amended  by  removing  "2617.28  (c),  (e) 
and  (0"  and  adding  in  its  place 
"2617.28(c)"  and  by  adding  "(except  as 
provided  in  $  2616.10  or  2617.28  (e)  or 
If))'  after  "61st  day  and"  and  before  "no 
later  than". 

Issued  in  Washington,  DC  this  8th  day  of 
April  1994. 
Martin  SUts. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  94-8886  Filed  4-1S-94;  8:45  am) 

MUJNO  CODE  77«a-»1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPart52 
[FL-55-1-6171;  FRL-485S-«] 

Approval  and  Promulgation  of 
Implamentadon  Plana  FkKida: 
Approval  of  Revlaiona  to  the  Florida 
State  bnplenMntation  Plan 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  bnpiementation  Plan 
(SIP)  submitted  by  the  Florida 
Department  of  Environmental  Protection 
(FDEP)  on  )uly  2. 1993.  These  revisions 
replace  references  to  specific  sources 
with  references  based  on  emissions  or 
capacity. 

DATES:  This  final  rule  will  be  effiective 
June  13. 1994  unless  notice  is  received 
by  May  16, 1994  that  someone  wishes 
to  submit  adverse  or  criticai  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

AOOAESSES:  Written  comments  should 
be  addressed  to:  )oey  LeVasseur, 
Regulatory  Planning  and  Development 


Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE..  Atlanta.  Georgia  30365 

Copies  of  the  material  submitted  by 
Alabama  may  be  examined  during 
normal  business  hours  at  the  folloMring 
locations: 

Environmental  Protectirai  Agency,  Air 
Dodcet.  6102. 401  M  Street.  SW.. 
Washington  DC  20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division,  Region  FV 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365, at  404/347-2864. 
SUPPLEMENTARY  INFORMATION: 

Op  July  2. 1993,  the  FDEP  submitted 
revisions  to  the  Florida  SIP  to  replace 
references  to  specific  sources  with 
references  based  on  emissions  or 
capacity.  These  revisions  were  made  to 
Chapter  17-296  of  the  Florida 
Administrative  Code  and  were  adopted 
on  June  9, 1993.  The  amendments  to 
Rule  17-296,  F.A.C..  Stationary 
Sources-Emission  Standards, 
specifically,  sections  17-296.405, 17- 
296.406,  and  17-296.701  were  necessary 
to  eliminate  references  to  specific 
sources  of  air  emissions. 

EPA  is  approving  the  following 
revisions  to  the  Florida  SIP.  These 
revisions  are  more  fully  discussed  in  the 
official  SIP  submittal  that  is  available  at 
the  Region  TV  office  listed  under  the 
"ADDRESSES"  section  of  this 
document.  The  revisions  were  made  to 
Section  17-296.405.  Fossil  Fuel  Steam 
Generators  with  more  than  250  million 
Btu  per  hour  heat  input.  Section  17- 
296.406,  Fossil  Fuel  Steem  Generators 
with  less  than  250  miUion  btu  per  hour 
heat  input,  and  Section  17-296.701. 
Portland  Cement  Plants.  The  rules 
previously  included  air  emissions  and 
application  of  technologies  for 
specifically  named  facilities.  The 
amendments  to  the  rule  eliminate  the 
references  to  those  facilities  by  their  • 
specific  name,  and  makes  it  a  more 
general  rule  applicable  for  those 
facilities.  It  does  not  estabhsh  new 
emktslon  standards,  but  merely 
precludes  specific  facility  references. 


Final  Action 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontrovCTsial  and  EPA  anticipates 
no  significant  comments  on  thnra.  Tlie 
public  should  be  advised  that  this 
action  will  be  effective  (Insert  date  60 
days  from  date  of  publicatian). 
However,  if  notice  is  received  by  [Insert 
date  30  days  from  date  of  publication) 
hat  someone  wishes  to  submit  adverse 
or  critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent 
documents  will  be  puUisbed  before  the 
effective  date.  One  document  will 
withdraw  the  finel  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  confcnmance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeels  f(v  the  appropriate  circuit  by 
(Insert  date  60  days  from  date  of 
publication).  Filing apetiticHi  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  Judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  dassified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
pubKsbed  in  the  Federal  Regiiler  on 
January  19. 1969  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  from  Midiael  SSiapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubttc  of  these 
tables.  On  January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  far  a  permanent 
waiver  for  Table  2  and  Twle  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  sudi  time  as 
it  rules  on  EPA's  request  Dds  request 
continues  in  effect  under  Executive 
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Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu%  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
Reference,  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  5. 1994. 
John  H.  Hankinson,  Jr., 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42.U.SvC  7401-7671q. 


Subpart  K— Florida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(83)  to  read  as 
follows: 

§52.520    Identification  of  plan. 

*        •        •        •        • 

(c)  *  *  • 

(83)  Revisions  to  Chapter  17-296  of 
the  Florida  Administrative  Code  (FAC) 
regarding  Stationary  Sources  submitted 
on  July  2, 1993. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  FAC  17-296.405 
and  17-296.406.  adopted  June  9,  1993. 
[FR  Doc.  94-8816  Filed  4-13-94;  8:45  am) 
BILUNG  CODE  CSeO-eO-F 


40  CFR  Part  52 

[CA  57-0-6292;  FRL~4858-e] 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  29, 
1993.  This  final  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  finalizing 
this  action  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  metal 
container,  closure,  and  coil  coating, 
from  wood  products  coating,  and  from 
graphic  arts  operations.  EPA  is 
finalizing  a  simultaneous  limited 
approval  and  limited  disapproval  under 
CAA  provisions  regarding  EPA  action 
on  SEP  submittals  and  general 
rulemaking  authority  because  these 
revisions,  while  strengthening  the  SIP, 
also  do  not  fully  meet  the  requirements 
for  non-attainment  areas.  As  a  result  of 
this  limited  disapproval  EPA  will  be 
required  to  impose  highway  funding  or 
emission  offset  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effective  date  of  this  disapproval. 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federal  implementation 
plan  (FIP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapproval. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  16,  1994. 


ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawrthome  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket,  6102.  401  "M"  Street,  SW., 
Washington.  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  95812. 

South  Coast  Air  Quality  Management 
District.  21865  East  Copley  Drive. 
Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos,  Rulemaking  Section  (A- 
5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  29,  1993  at  58  FR 
50884,  EPA  proposed  granting  limited 
approval  and  limited  disapproval  of  the 
following  SCAQMD  rules  into  the 
California  SIP:  Rule  1125,  Metal 
Container,  Closure,  and  Coil  Coating 
Operations;  Rule  1136,  Wood  Products 
Coatings;  and  Rule  1130,  Graphic  Arts. 
Rule  1125  and  Rule  1136  were  adopted 
by  SCAQMD  on  August  2, 1991  and 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
13,  1993.  Rule  1130  was  adopted  by 
SCAQMD  on  March  6.  1992  and 
submitted  by  CARB  on  September  14, 
1992.  These  rules  were  submitted  in 
response  to  EPA's  1988  SIP  Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
notice  of  proposed  rulemaking  (NPR) 
cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPR.  EPA  is  finalizing 
the  limited  approval  of  these  rules  in 
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order  to  strengthen  the  SIP  and 
nnalizing  the  limited  disapproval 
requiring  the  correcticHi  of  the 
remaining  deficiencies.  These 
defidendes  are  related  to  recordkeeping 
requirements,  test  method  references, 
Executive  Officer  discretion,  control 
device  equivalency.  VOC  limits,  and 
rule  applicability.  A  detailed  discussion 
of  the  rule  provisions  and  evaluations 
has  been  provided  in  the  NPR  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  for  SCAQMD's  Rule  1125.  Rule 
1136,  and  Rule  1130  dated  April  30. 
1993  and  July  21. 1993). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  at  58  FR  50884.  EPA  received 
no  comment  letters  on  the  NPR. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rules.  The  limited  approval 
of  these  rules  is  beii^  finalized  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  defidencies  which  were 
discussed  in  the  NPR.  Thus,  in  order  to 
strengthen  the  SIP.  EPA  is  granting 
limited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiendes  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and.  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  die  Act.  As 
stated  in  the  NPR,  upon  the  effective 
date  of  this  final  rule,  the  18  month 
clock  for  sanctions  and  the  24  month 
FIP  clock  will  begin.  Sections  179(a) 
and  110(c).  If  the  State  does  not  submit 
the  required  corrections  and  EPA  does 
not  approve  the  submittal  within  18 
months  of  the  final  rule,  either  the 
highway  sanction  or  the  offset  sanction 
will  be  imposed  at  the  18  month  mark. 
It  should  be  noted  that  the  rules  covered 
by  this  final  rule  have  l)een  adopted  by 
the  SCA(^^  and  are  ciurently  in  effect 
in  the  Los  Angeles-South  Coast  Air 
Basin.  EPA's  limited  disapproval  action 
in  this  final  rule  does  not  prevent 
SCAQMD  or  EPA  from  enforcing  these 
rules. 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establi  Aing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  spedfic  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  the  Office  of 
Air  and  Radiation  on  October  4, 1993 
(memorandum  from  Michael  H. 
Shapiro,  to  the  Regi(mal 
Administrators).  A  futiire  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  reqwrements  of  section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EIPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Under  section  307(bMl)  of  the  Act, 
petitions  for  fudidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
drcuit  by  June  13, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judidal  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judidal  review  may  be  filed  and 
shall  not  postpmie  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  chaOenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  ofSubiecU  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
IntergoK'emmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  RegiMer  on  |uty  1. 1982. 


Dated:  March  2S.  1994. 
David  P.  Howelcanp, 

Acting  Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  S2-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Sut>part  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(189)(i)(A)(4)  and 
(193)(i)(A)(2]  to  read  as  follows: 

S  52.220    Menttflcationofplan. 

(c)*  •  • 
(189)*  •  • 
(i)*  •  • 
(A)*  •  • 

(4)  Rules  1125  and  1136,  adopted  on 
August  2, 1991. 

(193)*  •  • 
(i)*  •  • 
(A)*  •  > 

[2)  Rule  1130  adopted  on  March  6, 
1992. 


[FR  Doc  94-8963  Filed  4-13-94;  8:45  ami 
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40  CFR  Part  52 
[MD13-1-6145;  Fm.-48eO-JI 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Maryland  (Reviaiona  to  Air  Pollution 
Emergency  Epiaoda  Plan 
Requiremanta) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  revises  definitions  and 
provisions  to  Maryland's  air  pollution 
emergency  episode  plan  requirements. 
The  intended  effect  of  this  action  is  to 
incorporate  by  reference  into  tl>e 
federally-enforceable  SIP  revised  State 
regulations  which  meet  cuirrent  Federal 
requirements.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
DATES:  This  final  rule  will  become 
effective  June  13. 1994  unless  notice  is 
received  on  or  before  May  16, 1994  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effiective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
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ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Oiestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  Air  and  Radiation  Docket  and 
Information  Center,  U.S,  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  and  the 
Maryhnd  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  A.  Frankford,  (215)  597- 1325. 
SUPPLEMENTARY  INFORMATION:  On  June  7, 
1990,  the  State  of  Maryland  submitted  a 
formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  amendments  to 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11.05 
governing  air  pollution  episode 
emergency  plans.  The  amended 
provisions,  which  are  applicable 
Statewide,  are  summarized  below: 

1.  COMAR  26.11.05.01A.-Dermition 
of  "Air  Stagnation  Advisory  (ASA)" 
(added) 

2.  COMAR  26.11. OS.OIB.-Definition 
of  "Atmospheric  stagnation"  (modified) 

3.  COMAR  26.11.05. OIH.-Definition 
of  "Pollutant  Standards  Index  (PSI)" 
(added) 

4.  COMAR  26.11.05.01J.-Defmition  of 
"Special  Dispersion  Statement  (SDS)" 
(added) 

5.  Deletion  of  the  definition  of 
"Coefficient  of  haze." 

6.  COMAR  26.1 1.05.02B.,.02C.- 
Administrative  changes  making  clear 
that  the  Maryland  Department  of  the 
Environment  (MDE)  Secretary's 
designee  is  empowered  to  declare 
conditions  of  air  pollution  designated  as 
Standby  Watch.  Health  Advisory,  Alert, 
Warning,  or  Emergency. 

7.  COMAR  26.11.05.03A..B.  D.-Air 
Pollution  Episode 

CriteriaAdministrative  changes  similar 
to  those  made  in  COMAR  26.11.05.02B. 
and  C.  Replacement  of  forecast  stage 
with  a  standby  watch  stage  and  a  health 
advisory  stage. 

8.  COMAR  26.11.05.05A.-Control 
Reijuirements  and  Standby  Orders. 
Adniiiiistrative  changes.  Replacement  of 
forecast  stage  with  a  standby  watch 
stage  and  a  health  advisory  stage. 

9.  COMAR  26.11.05.05B.  through  D.- 
administrative  changes  to  broaden  the 


definition  of  "incineration"  in  that  so 
that  the  specific  term  "refuse"  is 
deleted. 

The  current  SIP  requires  activation  of 
episode  plans  either:  (l)  When  air 
stagnations  are  forecasted;  or  (2)  air 
pollutant  concentrations  reach  Alert 
Stage  levels.  However,  revisions  are 
necessitated  to  correct  situations  where 
the  applicable  regulations  did  not 
require  air  pollution  emergency  episode 
plans  to  be  activated,  despite  the  fact 
that  violations  of  the  National  ambient 
air  quality  standards  (NAAQS)  had  been 
recorded,  but  neither  of  the  above 
conditions  vrore  met. 

To  correct  this  situation.  Maryland 
has  instituted  a  revised  system  for 
activating  air  pollution  episode  plans 
before  air  quality  actually  becomes 
unhealthful.  The  Forecast  Stage  has 
been  replaced:  (1)  A  Standby  Watch 
Stage  which  will  be  triggered  when  the 
PSI  reaches  a  level  of  83  (i.e..  monitored 
air  quality  concentrations  reach  83 
percent  of  the  applicable  National 
Ambient  Air  Quality  Standard 
(NAAQS);  and  (2)  a  Health  Advisory 
Stage  which  viall  be  treated  whenever 
the  PSI  reaches  a  level  of  100  (i.e..  there 
is  a  monitored  violation  of  the  NAAQS). 
Maryland  may  also  issue  an  SDS  for 
situations  where  forecasted  atmospheric 
stagnations  are  expected  to  last  between 
12  and  36  hours.  Maryland  may  also 
issue  an  ASA  where  atmospheric 
stagnations  are  expected  to  last  more 
than  36  hours,  and  is  required  to  make 
a  public  announcement  within  two 
hours  of  such  declaration.  (COMAR 
26.11.05.03B.(l)(c).) 

The  revisions  to  COMAR  26.11.05 
have  a  li.mited  impact  on  the  attainment 
and  maintenance  of  standards.  The 
purpose  of  emergency  episode  plans  is 
to  ensure  that  in  the  event  of  unhealthy 
air  quality,  there  are  SIP-enforceable 
provisions  which  can  be  activated  so  as 
to  minimize  the  exacerbation  of 
unhealthy  air  quality  levels  (i.e..  air 
quality  levels  in  excess  of  the  NAAQS) 
through  the  activation  of  emergency 
control  measures.  The  removal  of  the 
term  "refuse"  in  the  context  of 
incineration  is  consistent  with 
requirements  prescribed  in  40  CFR  part 
51,  appendix  L  regarding  the 
curtailment  of  incinerator  use  when 
invoking  air  pollution  emergency 
episode  plans.  The  prescribed 
requirements  in  appendix  L  call  for 
cu.'lailment  of  all  incinerator  use 
regardless  of  the  type  of  material  being 
burned. 

The  revised  requirements  which 
replace  the  Forecast  Stage  still  conform 
with  the  triggering  levels  and  lengths  of 
air  stagnation  episodes  prescribed  in  40 
CFR  part  51,  appendix  L.  In  addition, 


the  revised  threshold  levels  for  NO2. 
PM|o,  and  ozone  also  conform  with 
those  prescribed  in  40  CFR  part  51, 
appendix  L.  Similarfy.  the  removal  of 
the  COH  threshold  levels  is  also 
consistent  with  EPA's  view  that  COH 
measurements  do  not  reflect  the  best 
means  of  measuring  combined  SO2  and 
PMio  levels.  Currently,  there  is  no 
requirement  in  either  40  CFR  part  51. 
subpart  H  or  40  CFR  part  51,  appendix 
L  which  requires  States  to  have  COH 
threshold  levels  in  their  respective  air 
pollution  emergency  episode  plans. 
EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
June  13. 1994  unless,  by  May  16. 1994, 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  tHe  effective  date  by 
simultaneously  publishing  two 
subsequent  documents.  One  document 
will  withdraw  the  final  action  and 
another  will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  June  13, 1994. 

Final  Action 

EPA  is  approving  the  amendments  to 
COMAR  26.11.05  described  above  as  a 
revision  to  the  Maryland  SEP.  The 
Agency  has  also  reviewed  this  SIP 
revision  request  for  conformance  with 
the  provisions  of  the  1990  amendments 
enacted  on  November  15, 1990,  and  has 
determined  that  this  action  conforms 
with  those  requirements  irresf)ecf  ive  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  slate 
implementation  plan.  Each  request  for 
revision  to  the  slate  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  tedinical,  economic, 
and  envirorunental  farters  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulator^'  Flexibility  Act, 
5  U.S.C.  600  ef  seq.,  EP.A  must  prepare 
a  regulatory  Hexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
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with  jurisdiction  over  populations  of 
less  than  50,000. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Acting  Regional  Administrator  under 
the  procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  A  future 
document  will  inform  the  general  public 
of  these  tables.  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and  3 
SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  [Insert  date  60 
days  from  date  of  publication).  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
regarding  EPA's  approval  of  revisions  to 
Maryland's  air  pollution  emerency 
episode  requirements  (COMAR 
26.11.05)  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  Oxides. 

Dated:  March  21,  1994. 
Stanley  L.  Laskowski, 

Acting  Eegional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 


Sub|)art  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(100)  to  read  as 
follows: 

§  52.1070    Identification  of  plan. 

***** 

(c)»  •  * 

(100)  Revisions  to  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  submitted  on  June  7, 1990  by 
the  Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  June  7. 1990  from  the 
Maryland  Department  of  the 
Environment  transmitting  revisions  to 
the  Maryland  State  Implementation 
Plan. 

(B)  The  following  revised  regulations 
to  COMAR  26.11.05  (Air  Pollution 
Episode  Plans),  effective  June  18, 1990: 
26.11.05.01A.,  .OlB.,  .OIH..  and  .OlJ.; 
26.11.05.02B.,  .02C.;  26.11.05.03A., 
03B.,  03D.;  26.11.05.05A.,  05B.,  05C., 
and  .05D.  Deletion  of  the  definition 
"coefficient  of  haze." 

(ii)  Additional  material. 

(A)  Remainder  of  the  June  7, 1990 
State  submittal. 

|FR  Doc.  94-8964  Filed  4-13--94;  8:45  am) 
BILUNC  CODE  ft560-S0-F 


40  CFR  Part  52 

[MT1-1-€311;  FRL-4859-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  implementation  Plan 
for  Columbia  Falls  PMm  Nonattainment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  EPA  approves 
the  State  implementation  plan  (SIP) 
submitted  by  the  State  of  Montana  to 
achieve  attainment  of  the  National 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMm). 
The  SIP  was  submitted  by  Montana  to 
satisfy  certain  Federal  requirements  for 
an  approvable  moderate  nonattainment 
area  PMio  SIP  for  Columbia  Falls.  The 
State  has  committed  to  complete  several 
actions  for  this  SIP,  including  issues 
regarding  its  New  Source  Review  and 
Prevention  of  Significant  Deterioration 
regulations,  test  methods,  emergency 
episode  plan,  operating  permit  program, 
and  contingency  measures.  EPA  will 
take  separate  action,  as  appropriate,  on 
these  rules  when  the  State  fulfills  its 
related  commitments. 


EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  May  16, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  VIII,  Air  Programs 
Branch,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202-2405;  Montana 
Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  Cogswell  Building,  Helena. 
Montana  59620-0901;  and  USEPA  Air  & 
Radiation  Docket  Information  Center, 
401  M  Street.  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond,  Environmental 
Protection  Agency,  Region  VIII.  (303) 
293-1764. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Columbia  Falls,  Montana  area 
was  designated  nonattainment  forPMio 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act,  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990. ' 
See  56  FR  56694  (November  6, 1991);  40 
CFR  81.327  (Flathead  County:  Columbia 
Falls  and  vicinity).  The  air  quality 
planning  requirements  for  moderate 
PMio  nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D,  title  I  of  the 
Act. 

The  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act,  including  those  State 
submittals  containing  moderate  PMio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMm  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  air  quality  planning 
requirements  for  areas  that  do  not  meet  (or  that 
significantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PMio  National 
Ambient  Air  Quality  Standards  (see  Public  Law  No. 
101-549. 104  Stat.  2399).  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ('•the  Act"),  42 
U.S.C.  740l.efseq. 
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(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modelling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  were  required 
to  submit  contingency  measures  by 
November  15. 1993  that  become 
effective  without  further  action  by  the 
State  or  EPA,  upon  a  determination  by 
EPA  tJiat  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM,o  NAAQS  by  the 
applicable  statutory  deadline.  See 
section  172(c)(9)  and  57  FR  13543- 
13544. 

On  January  27, 1994,  EPA  announced 
its  proposed  approval  of  the  Columbia 
Falls,  Montana  moderate  nonattainment 
area  PM'o  SIP  as  meeting  those 
moderate  PMm  SIP  requirements  due  on 
November  15,  1991  (59  FR  3804-3808). 
In  that  proposed  rulemaking  action  and 
related  Technical  Support  Document 
(TSD),  EPA  described  in  detail  its 
interpretations  of  title  I  and  its  rationale 
for  proposing  to  approve  the  Columbia 
Falls  moderate  nonattainment  area  PMio 
SIP  taking  into  consideration  the 
specific  factual  issues  presented. 

EPA  requested  public  comments  on 
all  aspects  of  the  proposal  (please 
reference  59  FR  3808),  and  no 
comments  were  received  during  the 
comment  period,  which  ended  on 
February  28, 1994.  This  final  action  on 
the  Columbia  Falls  moderate 
nonattainment  area  PMio  SIP  is 


unchanged  from  the  January  27, 1994 
proposed  approval  action. 

Tne  discussion  herein  provides  only  a 
broad  overview  of  the  proposed  action 
EPA  is  now  finalizing.  The  public  is 
referred  to  the  January  27, 1994 
proposed  rule  for  a  more  in  depth 
discussion  of  the  action  now  being 
finalized. 

II.  Response  to  Gnunents 

EPA  did  not  receive  any  public 
comments  regarding  its  January  27, 1994 
proposed  approval  of  the  Columbia 
Falls  moderate  nonattainment  area  PMio 
SIP  (59  FR  3804-3808). 

This  Actum 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Columbia  Falls  SIP  consists  of  two 
submittals.  The  first  contains  the 
Flathead  County  Air  Pollution  Control 
Program  and  Air  Pollution  Plan 
regulations.  Flathead  County  contains 
two  PMio  nonattainment  areas  for  which 
SIPs  were  due  in  November  1991: 
Columbia  Falls  and  Kalispell.  The 
Flathead  County  regulations  apply  to 
both  areas  and  were  submitted  with  the 
attainment  demonstration  for  Kalispell 
on  November  25, 1991.  after  being 
approved  by  the  Montana  Board  of 
Heahh  and  Environmental  Sciences 
(MBHES)  on  November  15, 1991.  The 
Columbia  Falls  SIP  and  attainment 
demonstration  were  not  submitted  at 
that  time  since  a  permit  necessary  to  the 
control  strategy  for  the  SIP  was  not 
finalized.  The  MBHES  issued  that 
permit  and  approved  the  SIP  on  January 
24, 1992.  This  second  submittal  to  EPA 
was  made  by  the  Governor  on  May  6, 

1992.  Final  technical  corrections  to  the 
SEP  were  received  by  EPA  on  June  15, 

1993.  The  submittals  were  intended  to 
satisfy  those  moderate  PMio  SIP 
requirements  due  for  Columbia  Falls  on 
November  15,  1991. 

As  described  in  EPA's  proposed 
action  on  this  SIP  (59  FR  3804-3808, 
January  27, 1994),  the  Columbia  Falls 
moderate  nonattainment  area  PMio  plan 
includes,  among  other  things,  a 
comprehensive  and  accurate  emissions 
inventory,  control  measures  that  satisfy 
the  RACM  requirement,  a  demonstration 
(including  air  quality  modelling)  that 
attainment  of  the  PM-o  NAAQS  will  be 
achieved  by  January  1. 1995  2. 
provisions  for  meeting  the  November 


15, 1994  quantitative  milestone  and 
reasonable  further  progress,  and 
enforceability  documentation.  Further, 
EPA  proposed  to  determine  that  major 
sources  of  precursors  of  PMio  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  Columbia 
Falls '  Please  refer  to  EPA's  notice  of 
proposed  rulemaking  (59  FR  3805)  and 
the  TSD  for  that  action  for  a  more 
detailed  discussion  of  these  elements  of 
the  Columbia  Falls  plan. 

In  this  final  rule,  EPA  is  announcing 
its  approval  of  those  elements  of  the 
Columbia  Falls  moderate  nonattainment 
area  PM,o  SIP  that  were  due  on 
November  15, 1991,  and  submitted  by 
the  Governor  on  November  25, 1991  and 
May  6, 1992,  with  technical  corrections 
submitted  in  a  letter  dated  June  15, 
1993.  Specifically,  EPA  is  approving  the 
Flathead  County  rules  (with  the 
exception  of  rules  501  through  506 
which  are  specific  to  the  city  of 
Kalispell-EPA  will  take  separate  action 
on  the  Kalispell  PMio  nonattainment 
area  control  plan)  and  the  Columbia 
Falls  PM»o  nonattainment  area  control 
plan. 

EPA  finds  that  the  State  of  Montana's 
PM,o  SIP  for  the  Columbia  Falls 
moderate  nonattainment  area  meets  the 
Reasonably  Available  Control  Measures 
(RACM),  including  Reasonably 
Available  Control  Technology  (RACT), 
requirement.  Five  sources/source 
categories  were  identified  as 
contributing  to  the  Wwlio  nonattainment 
problem  in  Columbia  Falls  and, 
therefore,  were  targeted  for  control  in 
the  SEP.  The  State  has  demonstrated  that 
by  applying  control  measures  to  area 
sources  (re-entrained  road  dust, 
residential  wood  combustion, 
prescribed  burning,  and  motor  vehicle 
exhaust),  as  well  as  reducing  allowable 
emissions  through  air  quality  permit 
modifications  for  the  Plum  Creek 
sawmill  and  fibertward  plant,  Columbia 
Falls  will  be  in  attainment  by  January  1, 
1995  (see  footnote  #  2)  and  it  does  not 
appear  that  applying  further  control 
measures  to  these  sources  would 
expedite  attainment. 

EPA  views  the  following  measures  as 
reasonable,  enforceable,  and  resfxjnsible 
for  significant  PMio  emissions 
reductions  in  Columbia  Falls:  (1) 
Flathead  County  Rules  No.  601-606. 
which  provide  re-entrained  road  dust 
controls,  including  sanding  and  chip 


3  The  Clean  Air  Act  calls  for  attainment  by 
December  31.  1994.  Section  188(c)(1).  EPA 
interprets  the  Slate's  demonstration  as  providing  for 
atlaimnent  of  the  PM,o  NAAQS  by  )anaa.-y  1. 1995. 
EPA  is  approving  ih«  St.ite'»  demoiutraticn  on  the 
basis  of  t,hi«  de  minimis  differential  b«twe«D  the  two 
dutcs. 


'The  consequences  of  this  fir.dlng  are  to  extl-de 
ihc^a  sources  from  the  ipi>licibility  of  PMmi 
no!,at!ainraenl  area  ccntrol  roqvjiremcnls.  Noie  t-hjl 
KP.^'s  finding  is  based  on  :he  current  character  of 
the  area  ir.chiding  for  eximpl«.  Ihe  existing  mix  of 
sources  in  the  sjxa  It  ts  possible.  ihereforB.  ihil 
ful  jrc  growth  couid  thcnpe  the  significance  of 
precxsors  i.i  the  .uea. 
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sealing  standards  and  street  sweeping 
and  flushing  requirements;  (2)  Flathead 
County  Rules  No.  201-209,  which 
regulate  prescribed  burning;  (3) 
Flathead  County  Air  Pollution  Control 
Program,  Chapter  VIII,  Sub-chapter  3, 
which  contains  a  voluntary  solid  fuel 
burning  device  curtailment  program, 
and  Sub-chapter  4,  which  lists  materials 
prohibited  from  burning  in  wood  or  coal 
residential  stoves;  (4)  industry  permit 
modifications  made  at  Plum  Creek  to 
reduce  allowable  plant-wide  emissions; 
and  (51  the  Federal  tailpipe  standards, 
which  provide  an  ongoing  benefit  due  to 
fleet  turnover.  The  RACM  (including 
RACT)  provisions  in  the  SIP  are 
described  further  in  the  technical 
support  document  associated  with 
EPA's  January  27. 1994  notice  of 
proposed  rulemaking  on  this  SIP. 

Further,  although  no  credit  was 
claimed  in  the  SIP,  EPA  notes  that  the 
State  has  adopted,  as  part  of  the 
Columbia  Falls  SIP,  the  Montana  Smoke 
Management  Plan,  which  sets  standards 
for  the  regulation  of  prescribed  burning. 
EPA  approved  this  plan  in  a  separate 
rulemaking  action.  (59  FR  2988.  January 
20, 1994). 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures  (including 
available  control  technology)  and  an 
explanation  of  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD 
accompanying  EPA's  proposed  approval 
of  the  Columbia  Falls  moderate  PMio 
nonattainment  area  SIP  (59  FR  3804). 
EPA  has  reviewed  the  State's 
documentation  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  PMio 
nonattainment  plan  for  Columbia  Falls 
will  result  in  the  attainment  of  the  PMm 
NAAQS  by  January  1,  1995  (see  footnote 
#  2).  By  this  action  EPA  is  approving  the 
Columbia  Falls  PMio  plan's  control 
measures  as  satisfying  the  RACM, 
including  RACT,  requirement. 

As  noted,  EPA  did  not  propose  to 
approve  some  aspects  of  the  Columbia 
Falls  SIP,  as  explained  in  the  notice  of 
proposed  rulemaking  (59  FR  3804-3808) 
and  associated  TSD.  To  address 
deficiencies  identified  by  EPA,  the  State 
adopted  commitments  after  public 
hearings  on  November  15, 1991  and 
January  24, 1992,  and  submitted  the 
commitments  to  EPA  with  the 
Governor's  May  6, 1992  letter,  as 
additional  tasks  to  be  completed  to 
correct  the  deficiencies  in  the  Columbia 
Falls  and  statewide  SIP.  The  State  has 
fulfilled  commitments  related  to  SIP 
requirements  due  November  15, 1991 
for  the  Columbia  Falls  nonattainment 


area.  Those  items  related  to  deficiencies 
in  the  statewide  SIP  will  be  addressed 
in  a  separate  action.  EPA  has 
determined  that  the  Columbia  Falls  SIP 
can  be  fully  approved  without  the  State 
fulfilling  the  remaining  commitments. 
Therefore,  EPA  is  tracking  the  State's 
efforts  to  meet  these  commitments,  but 
approval  of  the  SIP  for  the  Columbia 
Falls  nonattainment  area  is  not 
contingent  upon  the  State  meeting  them 
by  the  specified  dates.  Therefore,  EPA 
will  take  separate  action,  as  appropriate, 
when  the* remaining  commitments  are 
fulfilled  by  the  State.  A  more  detailed 
discussion  of  the  State's  commitments 
can  ba  found  in  EPA's  January  27, 1994 
proposed  approval  of  the  Columbia 
Falls  moderate  nonattainment  area  PMjo 
SIP  (59  FR  3804-3808)  and  the  TSD  for 
that  action. 

The  State  has  made  a  separate 
commitment  to  testing  and  further 
dispersion  modeling  of  emissions  from 
the  Columbia  Falls  Aluminum  Company 
(CFAC)  facility.  This  facility  is  located 
outside  the  nonattainment  area  and 
emissions  from  CFAC  were  not 
identified  on  the  Chemical  Mass 
Balance  analysis  of  filters  collected  from 
the  monitor  in  the  Columbia  Falls 
nonattainment  area.  Emissions  from 
CFAC  are  a  potential  concern,  however, 
since  this  source  accounts  for  20  percent 
of  the  emission  inventory  (at  permitted 
allowable  emissions).  EPA  will  continue 
to  monitor  the  testing  and  assist  the 
State  with  any  action  required  by  the 
results. 

Final  Action 

This  document  announces  EPA's  final 
action  on  the  rulemaking  proposed  at  59 
FR  3804.  As  noted  elsewhere  in  this 
action,  EPA  received  no  adverse  public 
comments  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  2 
to  Table  3  under  the  processing 
procedures  established  at  54  FR  2214, 
January  19, 1989. 

Notiiing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600.  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  13, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  file,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Slate  of 
Montana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  March  24,  1994. 
William  P.  YellowtaU. 
Begional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority-:  42  U.S.C  7401-7671q. 

Subpart  BB— Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c}(31)  to  read  as 
follows: 

§  52. 1 370    Identlflcation  of  plan. 

•         *         *        •         • 

(c)*   *   • 

(31)  The  Governor  of  Montana 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PM,o  State  Implementation  Plan  (SIP) 
for  Columbia  Falls,  Montana  with  letters 
dated  November  25, 1991  and  May  6, 
1992,  with  technical  corrections  dated 
June  15, 1993.  The  submittals  were 
made  to  satisfy  those  moderate  PMio 
nonattainment  area  SIP  requirements 
due  for  Columbia  Falls  on  November  15. 
1991. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  signed  November  15, 
1991  between  the  Montana  Department 
of  Health  and  Environmental  Sciences, 
the  Flathead  County  Commission,  and 
the  Kalispell  City  Council  and  the 
Columbia  Falls  City  Council,  which 
delineates  responsibilities  and 
authorities  between  the  MDHES  and 
Flathead  County. 

(B)  Board  order  issued  on  November 
15, 1991  by  the  Montana  Board  of 
Health  and  Environmental  Sciences 
approving  the  Flathead  County  Air 
Pollution  Control  Program. 

(C)  Flathead  County  Board  of 
Commissioners  Resolution  No.  867, 
adopting  the  Flathead  County  Air 
Pollution  Control  Program  and  Flathead 
County  Air  Pollution  Control 
Regulations,  with  the  exception  of  rules 
501  through  506,  signed  October  3, 
1991. 

(ii)  Additional  material. 


(A)  Montana  Department  of  Health 
and  Environmental  Sciences  Air  Quality 
Permit  #  2667-M,  with  a  final 
modification  date  of  January  24, 1992, 
for  Plum  Creek  Manufacturing.  Inc. 
Columbia  Falls  Operations. 

(B)  Montana  Smoke  Management 
Plan,  effective  April  28, 1988.  which 
addresses  prescribed  burning 
requirements. 

(C)  Federal  tailpipe  standards,  which 
provide  an  ongoing  benefit  due  to  fleet 
turnover. 

IFR  Doc.  94-8965  Filed  4-13-94;  8:45  am| 

BILUNG  CODE  6S60-S0-F 


40  CFR  Part  52 
IMN12-1-6110;  FRL-4858-4J 

Approval  and  Promulgation  of 
implementation  Plans;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 


SUMMARY:  The  USEPA  is  approving 
revisions  to  Minnesota's  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  for  the  Air  Quality 
Control  Region  (AQCR)  131  area 
(excluding  the  Pine  Bend  area  of  Dakota 
County  and  the  St.  Paul  Park/Ashland 
area),  which  were  submitted  to  USEPA 
on  May  29, 1992.  These  SIP  revisions 
were  submitted  by  the  State  of 
Minnesota  as  a  means  of  demonstrating 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  SOj. 
The  USEPA  proposed  to  disapprove  the 
originally  submitted  SIP  revisions  on 
September  13, 1993.  However,  that 
notice  of  proposed  rulemaking  stated 
that  if  the  Lssues  identified  within  were 
satisfactorily  addressed  by  the  State  by 
the  end  of  the  30-day  comment  period, 
and  if  no  other  significant  adverse 
comments  were  received,  USEPA  would 
proceed  with  a  final  approval.  The 
issues  were  adequately  addressed  by  the 
State  and  submitted  to  the  USEPA  on 
July  12,  1993.  No  comments  were 
received  on  the  September  13,  1993, 
proposed  action.  Consequently,  the 
USEPA  is  fully  approving  the  SO2  SEP 
revisions  for  AQCR  131. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  May  16, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  (It  is 
recommended  that  you  telephone  Randy 
Robinson,  (312)  353-6713,  before 
visiting  the  Region  5  Office.) 

U.S.  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 


Division.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  today's  revision  to  the 
Minnesota  SIP  is  available  for 
inspection  at: 

U.S.  Environmental  Protection 
Agency,  Air  Docket,  6102,  401  M  Street, 
SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604,  (312)  353-6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  29, 1992,  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  to  the  United  States 
Environmental  Protection  Agency 
(USEPA),  revisions  to  the  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SO2)  in  Air  Quality  Control 
Region  (AQCR)  131.  The  seven-county 
metropolitan  area  (AQCR  131)  has  been 
designated,  by  the  USEPA.  as 
nonattainment  for  SO2.  This  submittal 
was  intended  to  demonstrate  attainment 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  SOjin  AQCR 
131,  excluding  an  area  surrounding  the 
SO2  emission  sources  at  Ashland 
Petroleum  Company,  and  an  area 
surrounding  the  SOj  emission  sources  at 
and  near  Koch  Refining  Company, 
located  in  Dakota  County.  These  two 
sources  and  the  surrounding  areas  were 
subject  to  separate  submittals  and  are 
addressed  in  separate  rulemakings. 

On  September  13.  1993.  a  document 
was  published  in  the  Federal  Register 
(58  FR  47840)  which  proposed 
disapproval  of  the  SO2  SIP  revision  for 
AQCR  131.  The  proposed  notice 
discussed  the  State  submittal,  includmg 
background  information,  attainment 
demonstration,  specific  aspects  of  each 
administrative  order.  USEPA  comments 
regarding  the  administrative  orders, 
comparison  of  submittal  with  sections 
110  and  172  requirements,  and 
proposed  rulemaking  action.  The 
disapproval  was  based  on  the  issues 
which  had  been  identified  in  the  notice 
by  the  USEPA.  However,  the  action  also 
stated  that  if  the  issues  were 
satisfactorily  addressed  by  the  end  of 
the  30-day  comment  period,  and  if  no 
adverse  comments  were  received,  the 
USEPA  would  proceed  with  a  final 
approval.  This  final  rule  will  present  a 
brief  summary  of  the  State  submittal, 
detail  how  the  USEPA  identified  issues 
were  addressed,  and  present  our 
recommendation  for  final  approval. 


I 
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II.  Submittal  Summary 

The  SO;  SIP  revisions  submitted  by 
the  MPCA  for  the  AQCR  1.11  area 
consisted  primarily  of  administrative 
orders  issued  to  five  facilities:  (1) 
Minneapolis  Energy  Center,  Inc.;  (2) 
Northern  States  Power  Company.  (3) 
FVC  and  U.S.  Navy  (FMC  has  since 
changtd  its  name  to  .Armament  Systems 
Division  of  United  Defense.  L.P.);  (4) 
GAP'  Corporation;  and  (5)  Federal- 
Hoflman.  Incorporated.  The 
administrative  orders  contained 
emission  limits,  operating  restrictions, 
compliance  methodologies,  and 
reporting  and  recordkeeping 
requirements.  Technical  support  was 
also  submitted  which  justified  the  limits 
and  restrictions  in  the  administrative 
orders  as  well  as  explained  the 
methodology  used  to  demonstrate 
attainment. 

Attainment  Demonstration 

Section  172(c)(6)  requires  that 
revisions  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques,  necessary  to 
provide  for  attainment  of  the  applicable 
NAAQS.  The  State  submittal 
demonstrated  attainment  through  the 
use  of  air  dispersion  modeling.  The 
primary  guidance  for  such 
demonstrations  is  the  Guideline  on  Air 
Quality  Models,  which  sp>ecifies  the 
criteria  for  selection  of  dispersion 
models  and  for  estimation  of  emissions 
and  other  model  inputs.  In  accordance 
with  that  guidance,  the  dispersion 
modeling  conducted  for  the  five 
administrative  orders  in  this  submittal 
was  performed  using  the  Industrial 
Source  Complex  Short-term  (ISCST) 
model  (version  90346)  for  calculation  of 
the  24-hour  and  3-hour  concentrations. 
The  analysis  used  urban  dispersion 
coefficients,  five  years  of  National 
Weather  Sen'ice  meteorological  data 
(surface  data  from  the  Minneapolis/St. 
Paul  airport  and  upper  air  data  from  St. 
Cloud),  regulatory  default  parameters, 
and  receptors  spaced  at  100  meter 
intervals  at  areas  of  maximum  impact. 
The  emissions  used  in  the  modeling 
demonstration  were  based  on  the 
maximum  emissions  allowed  at  each 
facility.  The  annual  impacts  were 
calculated  in  the  original  1987  submittal 
using  the  Climatological  Dispersion 
Model  (CDM  2.0).  The  modeled 
concentrations,  plus  background 
concentrations  and  growth  margins, 
showed  attainment  with  the  3-hour.  24- 
hour,  and  annual  NAAQS. 

Compliance 

The  administrative  orders  for  the  five 
facilities  each  contain  sections  detailing 


how  compliance  is  to  be  determined. 
The  methods  used  include  continuous 
em!>;sions  monitors  (CEMS),  stack 
testing  conducted  in  accordance  with 
Reference  Metliods  1  through  4,  6,  Ga.  or 
6b.  and  regular  fuel  s<impling  and  fuel 
supplier  certification.  The  USEPA  hps 
determined,  bvised  on  guidance  in  the 
"O^neral  Fneanible  for  Future  Proposed 
Rulemtil.ings."  puLii.>hed  in  the  Federal 
Register  on  April  16. 1992  (57  FR 
13498),  that  these  compliance  methods 
are  adequate  to  provide  for  S0> 
compliance  monitoring  at  the  affected 
facilities. 

III.  State  Responses  to  USEPA 
Comments 

The  following  are  the  administrative 
order  revisions  made  by  the  State  and 
submitted  to  USEPA  on  July  12.  1993. 
in  response  to  USEPA  comments 
detailed  in  the  notice  of  proposed 
rulemaking.  In  addition,  the 
administrative  order  for  FMC 
Corporation  and  U.S.  Navy  was  again 
revised  on  March  26, 1993  and  an 
official  SIP  revision  package  was  sent  to 
the  USEPA  at  that  time.  Those  revisions 
will  also  be  discussed  in  this  section. 


Federal  Hoffman.  Inc. 

(1)  A  formula  was  added  to  the 
administrative  order  which  calculates 
an  emission  rate  in  pounds  of  sulfur 
dioxide  per  million  British  Thermal 
Units  (Ibs/mmBtu)  from  information  on 
percent  sulfur,  density  of  the  fuel  oil. 
theoretical  sulfur  to  sulfur  dioxide 
availabihty,  and  the  heating  value. 

(2)  B  was  made  clear  in  the 
administrative  order  that  the  emission 
limits  on  emission  points  82.  83.  and  64, 
apply  to  each  point  and  not  the  group. 

(3)  The  method  used  to  determine  the 
sulfur  content  of  fuel  oil  is  now  clearly 
identified  as  an  approved  American 
Society  for  Testing  and  Materials 
(ASTM)  method. 

FMC  and  U.S.  Navy 

(1)  In  response  to  a  concern  about 
monthly  analysis  of  fuel  oil  for  waste  oil 
or  waste  solvents,  the  administrative 
order  was  changed  so  that  every  time 
the  Company  adds  waste  oil  or  waste 
solvents  to  the  fuel  oil,  the  resulting  fuel 
oil  will  be  sampled  and  analyzed. 

(2)  The  method  used  to  determine 
sulfur  content  of  the  fuel  oil  is  now 
clearly  identified  as  an  approved  ASTM 
method. 

(3)  A  formula  was  added  to  the 
admit  istrative  order  which  calculates 
an  emission  rate  in  Ibs/mmBtu  £rom 
information  on  percent  sulfur,  fuel  oil 
coefficients  for  the  type  of  fuel  being 
burned,  and  the  heating  value. 


Additional  changes  to  the  FMC  and 
U.S.  Navy  order  were  requested  in  a 
March  26.  1993.  SIP  revision  package 
submitted  by  the  State.  The  changes 
included  the  addition,  in  Exhibit  1  of 
the  administrative  order,  of  distillate  oil 
as  a  fuel  type  for  boilers  1  through  13 
(thpse  boilers  are  also  allowed  to  bum 
rusidual  oil),  three  diesel  generators 
were  added  as  emission  points  to 
Exhibit  1  (these  diesel  generators  were 
included  in  the  modeled  attainment 
demonstration),  name  changes  for 
boilers  lA,  IB,  and  2A,  and  associated 
changes  to  Part  I.C.E  of  the 
administrative  order  which  specifies 
operating  restrictions  during  the 
decommission  of  boilers  1  through  17 
and  their  replacement  with  three  new 
boilers. 

OAF  Building  Materials  Corporation 

(1)  The  administrative  order  increases 
the  sampling  and  analyzing  frequency  of 
the  mixture  of  No.  6  fuel  oil  and 
knockout  oil  (a  petroleum  based  by- 
product) £rom  a  monthly  to  a  weekly 
basis.  If,  after  six  months,  the  sulfur 
content  of  the  mixture  is  less  than  1.3 
percent,  monthly  sampling  will  be 
considered  sufficient. 

(2)  The  administrative  order  now 
contains  a  formula  for  use  in  calculating 
an  emission  rate  in  Ibs/mmBtu  from  the 
recorded  sulfur  content  and  heating 
value  information. 

(3)  The  method  used  to  determine 
sulfur  content  of  the  fiiel  oil  and  asphalt 
are  specifically  identified  as  approved 
ASTM  methods,  A  revision  was  also 
made  to  the  recordkeeping  section  of  the 
administrative  order  requiring  the 
Company  to  keep  records  on  the 
mixture  of  fuel  oil  and  knockout  oil. 

Northern  States  Power 

(1)  The  aiuiual  emission  limit  on 
emission  point  i3  has  been  revised  and 
is  now  based  on  a  daily,  365-day  rolling 
average. 

(2)  Minor  language  changes  were 
m.ade  to  clarify  that  testing  conditions 
and  operating  capacities  may  be 
specified  by  the  MPCA  and/or  the 
USEPA.  and  that  the  company  shall 
obtain  a  permit  amendment  if  required 
by  State  or  Federal  regulation. 

(3)  A  comment  regarding  the  need  for 
a  formula  in  the  order  was  addressed  by 
the  use  of  continuous  emission  monitors 
(CEMS)  at  the  facihty.  The  CEMS 
provide  emissions  data  in  Ibs/mmBtu 
and  lbs/hour.  The  section  in  the 
administrative  order  discussing  the 
operation  and  maintenance  of  the  CEMS 
was  revised  to  reflect  a  new  date  for 
beginning  stack  flow  monitoring.  This 
was  requested  by  the  Company  due  to 


Federal  Register  /  Vol.  59.  No.  72  /  Thursday.  April  14.  1994  /  Rules  and  Regulations 


17705 


equipment  installation  problems  and 
subsequent  delays. 

(4)  An  additional  revision  was  made 
to  the  administrative  order  limiting  the 
types  of  fuel  the  Company  is  authorized 
to  bum. 

Minneapolis  Energy  Center.  Inc. 

(1)  In  response  to  an  USEPA  comment 
regarding  emission  limits  on  operating 
s<:enarios  not  included  in  the  original 
administrative  order,  the  State  has 
revised  the  order  to  include  limits  on  all 
possible  operating  scenarios  at  the 
facility.  Dispersion  modeling  was 
submitted  to  support  the  additional 
limits.  Also,  information  was  included 
in  the  administrative  order  for 
determining  compliance  when  an 
operating  scenario  changes  in  the 
middle  of  an  averaging  period. 

(2)  A  formula  was  adaed  to  the 
administrative  order  to  be  used  for 
calculating  sulfur  dioxide  emissions  in 
Ibs/hr  based  on  data  regarding  fuel  flow, 
fuel  density  and  percent  sulfur. 

(3)  The  administrative  order  was 
revised  to  require  recordkeeping  during 
periods  of  time  when  natural  gas 
supplies  are  interrupted  and  the  Facility 
is  burning  distillate  oil. 

(4)  The  emission  units  for  emission 
point  number  1  were  changed  to 
correctly  reflect  Boilers  1,  2.  and  3. 

(5)  An  emergency  diesel  generator 
was  added  to  the  emission  units 
included  in  the  administrative  order. 
The  generator  is  limited  to  0.5  lbs  of 
sulfur  dioxide/mmBtu.  The  generator 
was  included  in  the  supplementary 
dispersion  modeling  attainment 
demonstration  noted  in  1)  above. 

rV.  Public  Comment/USEPA  Response 

There  were  no  comments  received  on 
the  notice  of  proposed  rulemaking 
published  on  September  13,  1993. 

V.  Rulemaking  Action 

The  SO2  SIP  revisions  submitted  to 
USEPA  for  AQCR  131  (except  the  Pine 
Bend  area  of  Dakota  County  and  the  St. 
Paul  Park/Ashland  area)  dated  May  29. 

1992,  and  the  supplemental 
amendments  dated,  March  26,  1993.  and 
July  12,  1993,  satisfy  the  general 
requirements  for  implementation  plans 
as  detailed  in  section  110(a)(2)  of  the 
Clean  Air  Act  and  also  the 
nonattainment  area  plan  requirements 
listed  in  subpart  1  of  part  D  of  title  I  of 
the  Clean  Air  Act.  The  July  12,  1993, 
submittal  satisfactorily  addressed  the 
issues  identified  in  the  September  13, 

1993,  notice  of  proposed  rulemaking. 
Consequently,  given  that  no  other 
comments  on  the  proposed  rulemaking 
were  received.  USEPA  is  taking  final 
action  to  approve  Minnesota's  SOj  SIP 


revision  submittals  for  the  above 
specified  area  of  AOCR  131. 

The  enforceable  element  of  the  State's 
submittals  are  the  administrative  orders 
for  five  facilities  in  AQCR  131.  The 
codification  portion  of  this  document 
identifies  the  effective  dates  of  the 
administrative  orders  and  the  names 
and  locations  of  the  facilities  covered. 
This  final  action  incorporates  into  the 
SIP  and  makes  federally  enforceable  the 
administrative  orders  for:  (1)  FMC 
Corporation  and  U.S.  Navy;  (2)  Federal 
Hoffman,  Incorporated;  (3)  Northern 
States  Power-Riverside  Plant;  (4)  OAF 
Corporation;  and  (5)  Minneapolis 
Energy  Center,  Incorporated. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impaci  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry-  info  the 
economic  reasonableness  of  State 
ac  tion.  The  Clean  Air  Act  forbids 
USEPA  to  base  its  actions  concerning 
SIPs  on  such  grounds.  Union  Electric 
Co.  V.  USEPA.  427  U.S.  246,  256-66 
(1976);  42  U.S.C.  7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  makes  final  the  action 
proposed  at  58  FR  47840.  As  noted 
elsewhere  in  this  action,  USEPA 
received  no  adverse  public  comment  on 
the  proposed  action.  Consequently,  this 
action  has  been  reclassified  from  Table 
2  to  Table  3  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989,  (54  FR  2214-2225).  A 


revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4, 1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
document  will  inform  the  general  public 
of  these  tables.  On  January  6,  1989.  the 
Office  of  Management  and  Budget 
(OMB)  waived  Table  2  and  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  waiver  until  such  time  as  it  rules  on 
USEPA's  request.  This  request 
continued  in  effect  under  Executive 
Order  12866  which  superceded 
Executive  Order  12291  on  September 
30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  13. 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afTect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

NOTE;  Incorporation  by  rvfcrencc  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  bv  the  Director  of 
the  Federal  Register  on  lulv  1.  1982. 

Dated:  March  21,  1994. 
Valdas  V.  Adamkus. 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code  ' 
of  Federal  Regulations.is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  US  C  7401-7671q 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(30)  to  read 
asfollows. 
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$52.1220    IdenUficationotplan. 

(cr  •  • 

(30)  On  June  4. 1992.  March  30,  1993. 
and  July  15. 1993,  the  State  of 
Minnesota  submitted  revisions  to  its 
State  Impiementation  Plans  (SIPs)  for 
sulfur  dioxide  for  Air  Quality  Control 
Region  (AQCR)  131  (excluding  the 
Dakota  County  Pine  Bend  area  and  an 
area  around  Ashland  Refinery  in  St. 
Paul  Park). 

(i)  Incorporation  by  reference. 

(A)  An  administrative  order,  received 
on  June  4, 1992,  for  FMC  Corporation 
and  U.S.  Navy,  located  in  Fridley. 
Anoka  County,  Minnesota.  The 
administrative  order  became  effective 
on  May  27. 1992.  Amendment  One, 
which  was  received  on  March  30, 1993. 
became  effective  on  March  5. 1993. 
Amendment  Two,  which  was  received 
on  July  15, 1993,  became  effective  on 
June  30, 1993. 

(B)  An  administrative  order,  received 
on  June  4, 1992.  for  Federal  Hoffman, 
Incorporated,  located  in  Anoka,  Anoka 
County,  Minnesota.  The  administrative 
order  became  eflPective  on  May  27, 1992. 
Amendment  one,  received  on  July  15, 
1993.  became  effective  on  June  30,  1993. 

(C)  An  administrative  order,  received 
on  June  4, 1992.  for  GAP  Building 
Materials  Corporation  (Asphalt  Roofmg 
Products  Manufacturing  Facility) 
located  at  50  LowTy  Avenue, 
Minnea{>olis,  Hennepin  County. 
Minnesota.  The  administrative  order 
became  effective  on  May  27,  1992. 
Amendment  One,  received  on  July  15. 
1993,  became  effective  on  June  30,  1993. 

(D)  An  administrative  order,  received 
on  June  4,  1992.  for  Northern  States 
Power  Company-Riverside  Generating 
Plant,  located  in  Minneapolis.  Hennepin 
County.  Minnesota.  The  administrative 
order  became  effective  on  May  27,  1992. 
Amendment  One,  received  on  July  15, 
1993,  became  effective  on  June  30.  1993. 

(E)  An  administrative  order  for 
Minneapolis  Energy  Center,  received  on 
July  15.  1993,  Inc.'s  Main  Plant.  Baker 
Boiler  Plant,  and  the  Soo  Line  Boiler 
Plant  all  located  in  Minneapolis, 
Hennepin  County,  Minnesota.  The 
administrative  order  became  effective 
on  June  30,  1993. 

(ii)  Additional  material. 

(A)  A  letter  from  Charles  Williams  to 
Valdas  Adarakus  dated  May  29,  1992, 
with  enclosures  providing  technical 
support  (e.g.,  computer  modeling)  for 
the  revisions  to  the  administrative 
orders  for  five  facilities. 

(B)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  March  26, 1993. 
with  enclosures  providing  technical 
support  for  an  amendment  to  the 


administrative  order  for  FMC 
Corporation  and  U.S.  Navy. 

(C)  A  letter  from  Charles  Williams  to 
Valdas  Adamkus  dated  July  12, 1993. 
with  enclosures  providing  technical 
support  for  amendments  to 
administrative  orders  for  four  facilities 
and  a  reissuance  of  the  administrative 
order  to  Minneapolis  Energy  Center,  Inc. 
|FR  Doc  94-B813  Filed  4-13-&4:  8:45  am| 
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40  Cf  R  Part  52 

[MN22-2-6114;  FRL-4859-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCV:  United  States  Environmental 
Protection  A.gency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  the 
remo\'al  of  a  transportation  control 
measure  (TCM)  as  a  revision  to 
Minnesota's  State  Implementation  Plan 
(SIP)  for  carbon  monoxide  (CO). 
USEPA's  action  is  based  upon  a  revision 
request  which  was  submitted  by  the 
Stata 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  May  16, 1994. 
ADDRESSES:  Copies  of  the  requested  SIP 
revision,  and  other  materials  relating  to 
this  rulemaking  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
William  Jones  at  (312)  886-6058,  before 
visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Region  5, 
Chicago.  Illinois  60604. 

A  copy  of  this  SIP  revision  is 
available  for  inspection:  Air  Docket. 
6102,  U.S.  Environmental  Proteclion 
Agency,  401  M  Street.  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604.(312)886-6058. 
SUPPLEMENTARY  INFORMATION:  The  CO 
SIP  for  the  Duluth  area  was  approved  at 
45  FR  40579  (June  18.  1980).  The 
Duluth  area  was  redesignated  to 
attainment  for  CO.  see  51  FR  45319 
(Deoeraber  18. 1986),  and  52  FR  6548 
(Match  4.  1987).  On  November  15,  1990, 
the  Clean  Air  Act  Amendments  of  1990 
were  enacted.  Public  Law  101-549. 
codified  at  42  U.S.C  7401-7671q. 
Pursuant  to  section  107(d)(4)(A),  the 
City  of  Duluth  was  designated 
nonattaimneat  for  CO  as  a  result  of 
monitored  violations  of  the  CO  National 


Ambient  Air  Quality  Standards 
(NAAQS)  during  the  1988-1989  time 
period,  see  56  FR  56694.  November  6. 
1991.  On  October  30, 1992,  the  State  of 
Minnesota  requested  the  removal  of  a 
TCM  from  the  CO  State  Implementation 
Plan  for  Duluth.  This  TCM  is  an 
improved  truck  turning  radius.  On 
September  24. 1993,  USEPA  proposed 
to  approve  the  requested  SIP  revision. 
see  58  FR  49952.  The  State  also 
requested  on  that  date  that  a 
maintenance  plan  for  the  area  be 
approved  and  that  the  area  be 
redesignated  to  attainment  of  the  00 
NAAQS.  Action  on  the  maintenance 
plan  and  redesignation  request  is  in  a 
separate  notice. 

The  State  Implementation  Plan 
Revision 

The  State  submitted  rollback 
modeling  that  shows  that  the  revision 
would  not  interfere  with  attainment  of 
die  CO  NAAQS. 

USEPA  believes  that  the  State  has 
shovm  through  rollback  modeling  of 
concentrations,  air  quality  trends,  and 
information  on  the  effect  of  the 
construction  of  1-35  on  the  amount  of 
truck  traffic  that  would  be  rerouted,  that 
1-35  provides  an  equivalent  or  greater 
reduction  in  emissions  than  the 
improved  truck  turning  radius  TCM. 

All  of  the  transportation  control 
measures  with  the  exception  of  the 
improved  truck  turning  radius  have 
been  implemented.  This  turning  radius 
would  have  made  it  easier  for  trucks  to 
turn  at  14th  Avenue  and  3rd  Street  east 
(Trunk  Highway  61).  The  City  of  Duluth 
discovered  that  enlarging  the  turning 
radius  would  require  significant 
rerouting  of  utilities,  which  probably 
was  not  legally  feasible,  since  utility 
companies  have  equal  eminent  domain 
authority.  In  some  cases,  trucks  were 
using  East  1st  Street,  which  was  not  a 
designated  truck  route,  to  avoid  the  turn 
on  14th  Avenue  East  and  3rd  Street 
East.  The  City  erected  a  sign  on  1st 
Street  directing  through  truck  traffic  to 
3rd  Street  East  so  that  trucks  would  not 
hamper  movements  on  both  1st  and  3rd 
Streets  East. 

Currently,  a  truck  heading  northeast 
from  the  southwestern  part  of  Duluth 
would  by  pass  Duluth's  downtown  on  I- 
35  unless  it  had  a  delivery  downtown. 
Construction  on  1-35  was  completed  on 
October  28. 1992.  All  through  truck 
traffic  will  now  use  I-3S,  eUminating 
permanently  any  need  to  widen  the 
turning  radius  at  the  intersection  of  14th 
Avenue  East  and  3rd  Street.  <  Truck 


•  Although  I-3S  is  not  a  measure  in  the  SIP,  It  U 
a  compiflted  meaaura  that  provides  permamiM 
emission  reduction*.  Therefore.  USEPA  beUawca  lb* 
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traffic  will  be  able  to  access  1-35  at  Lake 
Avenue,  21st  Avenue  East,  and  26th 
Avenue  East.  1-35  was  designed  to 
allow  traffic  out  of  the  downtown  area 
and  a  sign  informs  truckdrivers  to  use 
an  alternate  route  to  lead  them  out  of 
the  downtown  area. 

The  State  submits  that  1-35  provides 
reductions  of  traffic  and  CO  by  the 
rerouting  of  traffic.  The  Minnesota 
Department  of  Transportation  (Mn/ 
DOT)  forecasts  that  28  percent  of  overall 
dowTitown  traffic  is  now  carried  on  I- 
35,  and  more  than  28  percent  of  overall 
downtown  truck  traffic  is  now  carried 
on  1-35.  Mn/DOT  forecasts  that  42 
percent  of  all  downtown  traffic  and 
about  42  percent  of  all  downtovra  truck 
traffic  will  use  1-35  instead  of 
dovkTitown  streets.  The  only  trucks  that 
will  use  Superior  Street  are  the  ones 
which  are  making  local  deliveries. 
Truck  routes  which  divert  truck  traffic 
off  Superior  Street  will  be  maintained 
for  trucks  making  deliveries  elsewhere 
in  Duluth  and  for  trucks  carrj-ing 
hazardous  materials.  All  other  trucks 
will  use  1-35. 

The  State  has  also  shown  that  the 
completed  1-35  will  more  than  offset  the 
reductions  that  would  be  obtained  with 
a  truck  turning  radius.  The  truck  turning 
radius  would  only  have  lessened  the 
amount  of  emissions  from  trucks  and 
vehicles  caught  in  traffic  due  to  turning 
trucks.  1-35  eliminated  a  substantial 
amount  of  emissions  in  the  area  around 
14th  Avenue  East  and  3rd  Street,  simply 
because  trucks  are  taking  1-35  instead. 

The  State  will  track  the  SIP's  progress 
in  maintaining  the  standard  by 
reviewing  data  from  the  local 
metropolitan  planning  organization. 

Public  Comment/USEPA  Response 

No  adverse  comments  were  received 
on  the  September  24,  1993,  notice  of 
proposed  rulemaking. 

Rulemaking  Action 

USEPA  approves  the  removal  of  the 
Improved  Truck  Turning  Radius  TCM 
from  the  SIP.  The  effect  of  1-35  as  a 
permanent  improvement  has  more  than 
adequately  replaced  tlje  Truck  Turning 
Radius  TCM. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


measure  may  be  used  to  fulfill  the  terms  of  section 
193. 


This  action  makes  final  the  action 
proposed  on  September  24, 1993  (58  FR 
49952)  to  approve  Minnesota's 
requested  SIP  revision.  This  action  has 
been  reclassified  from  a  Table  1  to  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4, 1993.  A 
future  document  will  inform  the  general 
public  of  these  tables.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  (0MB)  waived  Table  2  and  Table 
3  SIP  revisions  (54  FR  222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continued  in  effect  under 
Executive  Order  12886  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibiiity  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filled  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  13, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

Note  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  March  21,  1994. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulationsis  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  a  new  paragraph  (c)  (32)  to  read 
as  follows: 

§52.1220    Identification  of  plan. 

•         •         •         •         • 

(c)*  *  • 

(32)  In  a  letter  dated  October  30. 1992, 
the  MPCA  submitted  a  revision  to  the 
Carbon  Monoxide  State  Implementation 
Plan  for  Duluth,  Minnesota.  This 
revision  removes  a  transportation 
control  measure  (TCM)  from  the  State 
Implementation  Plan.  The  TCM  is  an 
increased  turning  radius  at  14th  Avenue 
and  3rd  Street  East. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  October  30, 1992, 
from  Charles  Williams,  Commissioner. 
Minnesota  Pollution  Control  Agency  to 
Valdas  Adamkus.  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5  and  its 
enclosure  entitled  Appendix  D. 

(ii)  Additional  information. 

(A)  Letter  dated  November  10, 1992, 
from  Charles  Williams,  Commissioner, 
Minnesota  Pollution  Control  Agency  to 
Valdas  Adamkus,  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5. 
|FR  Doc.  94-8815  Filed  4-13-94;  8:45  am) 
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40  CFR  Parts  52  and  81 
pyiN19-2-6115;  FRL-4859-2] 

Approval  of  Maintenance  Plan  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  USEPA  is  approving  a 
redesignation  request  and  maintenance 
plan  for  the  City  of  Duluth  as  a  revision 
to  Minnesota's  State  Implementation 
Plan  (SIP)  for  carbon  monoxide. 

The  revision  is  based  on  a  request 
from  the  State  of  Minnesota  to 
redesignate  this  area,  and  approve  its 
maintenance  plan,  and  on  the 
supporting  data  the  State  submitted. 
Under  the  Clean  Air  Act,  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrant  such  change. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  June  13, 1994. 
ADDRESSES:  Copies  of  the  requested 
redesignation,  and  other  materials 
relating  to  this  rulemaking  are  available 
for  inspection  at  the  following  address: 
(It  is  recommended  that  you  telephone 
William  Jones  at  (312)  886-6058,  before 
visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Region  5, 
Chicago.  Illinois  60604. 

A  copy  of  this  redesignation  is 
available  for  inspection:  Air  Docket 


6102  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones.  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency.  Region  5,  Chicago,  Illinois 
60604.  (312)  886-6058. 
SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  pre-amended  Clean 
Air  Act  (CAA).  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  carbon 
monoxide  (CO)  attainment  status  for 
each  area  of  every  State.  For  Minnesota 
the  Duluth  area  was  designated 
nonattainment  for  CO,  see  43  FR  8962 
(March  3.  1978).  and  43  FR  45993 
(October  5, 1978).  The  Duluth  area  was 
redesignated  to  attainment  for  CO,  see 

51  FR  45319  (December  18. 1986).  and 

52  FR  6548  (March  4. 1987).  On 
November  15, 1990.  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990  were 
enacted.  Pubic  Law  No.  101-549. 104 
Stat.  2399.  codified  at  42  U.S.C.  7401- 
7671q.  Pursuant  to  section  107(d)(4)(A), 
the  Qty  of  Duluth  was  designated 
nonattainment  for  CO  as  a  result  of 
monitored  violations  of  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS)  during  the  1988-1989  time 
period,  see  56  FR  56694.  November  6, 
1991.  The  City  of  Duluth  was  classified 
as  a  low  moderate  CO  nonattainment 
area  based  on  a  design  value  below  12.7 


ppm.  On  October  30, 1992,  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  a  maintenance  plan 
and  a  request  for  the  redesignation  of 
the  City  of  Duluth.  Minnesota  to 
attainment  of  the  NAAQS  for  CO.  The 
redesignation  request  was  accompanied 
by  a  report  containing  information 
supporting  the  redesignation  request. 
On  November  10, 1993,  the  State  of 
Minnesota  transmitted  the  results  of 
their  public  hearing  and  additional 
information.  On  December  22, 1993,  the 
MPCA  provided  further  detail  on  the 
schedule  for  implementing  their 
maintenance  plan. 

USEPA  has  provided  guidance  on 
processing  redesignation  requests  in  a 
September  4, 1992,  memorandum  from 
John  Calcagni,  Director,  Air  Quality 
Management  Division,  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Redesignation  Memorandum).  This 
guidance  memorandum  was  used  in  the 
evaluation  of  the  submittal.  The  State  of 
Minnesota  has  met  all  of  the  CAA 
requirements  for  redesignation  pursuant 
to  section  107(d)(3)(E).  The  State  has 
included  a  copy  of  the  base  year  1990 
emissions  inventory  as  the  attainment 
inventory.  The  attainment  emissions 
inventory  contained  point,  area,  and 
mobile  source  carbon  monoxide 
emissions  in  tons  per  year  and  for  a 
typical  winter  day  in  Duluth. 


Table  1  .—Carbon  Monoxide  Emissions  for  the  City  of  Duluth 


Emissions  rate 


Mobile 

source 

emissions 


Point  source 
emissions 


Area  source 
emissions 


Total 
emissions 


Pounds/winter  day  in  1 990 
Tons/year  in  1990 


128,342 
23.495 


4.270 
388 


85.614 
9.219 


218.226 
33,103 


Table  2.— Projected  Carbon  Monoxide  Emissions  (Kg/8-Hour  Period  During  the  Winter)  for  the  Years  1990, 

I  1995  and  2005 


Intersect!  or 


1990 


1995 


2005 


Superior  Street  and  3rd  Avenue  .... 

Central  entrance  and  Mesaba  

Central  entrance  and  Arlington 

Central  entrance  and  Trinity  Road 


192.09 
130.65 
132.11 
121.41 


122.00 
81.14 
83.63 
76.42 


85.48 
55.24 
55.24 
51.23 


Public  Comment/USEPA  Response 

No  adverse  comments  were  received 
on  the  September  24, 1993,  notice  of 
proposed  rulemaking. 

Rulemaking  Action 

The  amended  Clean  Air  Act 
established  a  new  submittal  requirement 
with  respect  to  various  programs. 
Therefore,  USEPA  reviewed  the  State's 


submittal,  to  determine  whether  the 
State  met  the  applicable  requirements  of 
the  amended  Act. 

The  redesignation  request  can  now  be 
approved  as  meeting  conditions  of  the 
CAA  in  section  107(d)(3)(E)  for 
redesignation.  since  the  State  has 
submitted  a  schedule  for  implementing 
the  contingency  plan.  The  State  has  also 
met  the  terms  of  the  May  26, 1988.  SIP 
call  for  the  Minnesota  portion  of  the 


Duluth  Metropolitan  Statistical  Area 
(MSA)  consisting  of  St.  Louis  County, 
Minnesota. 

The  applicable  New  Source  Review 
(NSR)  requirements  for  moderate  CO 
areas  are  in  section  172(c)(5)  of  the  Act. 
Section  172(b)  establishes  a  date  no  later 
than  November  15, 1993,  for  submittal 
of  the  section  172(c)  requirements. 
Since  USEPA  has  not  established  an 
earlier  date  for  submittal,  the  NSR 
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requirement  did  not  become  an 
applicable  requirement  until  November 
15. 1993.  Since  Minnesota  submitted 
the  redesignation  request  for  Duluth 
prior  to  November  15, 1993,  and  the 
area  is  now  designated  attainment,  there 
is  no  longer  a  requirement  for 
nonattaimnent  area  CO  NSR. 

The  amended  Act  also  specifies  new 
requirements — i.e.,  requirements  not 
established  under  the  pre-amended 
Act — for  CO  nonattainment  areas.  These 
include  an  oxygenated  fuels  program 
and  an  emissions  inventory.  These 
requirements  were  due  on  November  15, 
1992.  Since  Minnesota  submitted  the 
redesignation  request  prior  to  November 
15,  1992.  the  State  was  not  required  to 
submit  these  plan  elements  for  purposes 
of  redesignation.  Further,  since  the  area 
is  now  designated  attainment  for  CO. 
the  CO  emissions  inventory  and 
oxygenated  fuels  SIPs  are  no  longer 
required  for  the  Duluth  area. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  re\'ision  to  any  SIP.  USEPA 
shall  consider  each  request  for  re\nsion 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  makes  final  the  action 
proposed  on  September  24. 1993  (58  FR 
49956}  to  approve  Minnesota's 
requested  redesignation.  USEPA 
received  no  public  comment  on  the 
proposed  rule.  As  a  direct  result,  the 
Regional  Administrator  has  reclassified 
this  action  from  Table  1  to  a  Table  3 
under  the  processing  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993, 
memorandum  from  Michael  H.  Shapiro, 
Assistant  Administrator  for  Air  and 
Radiation,  On  January  6, 1989.  the 
Office  of  Management  and  Budget 
waived  Tables  Two  and  Three  SIP 
revisions  (54  FR  222}  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA 's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  the  Regulatory  Flexibilitv  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  im.pact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternativelv.  USEPA  mav 


certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  13. 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  cm  Part  52 

Environmental  protw^tion.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 


-iOCFRPartai 

Air  pollution  control.  National  porks. 
Wilderness  areas. 

Note.— Incorporation  by  reference  of  the 
.Stdte  Implementation  Plan  for  the  State  of 


Minnesota  was  approved  by  the  Director  of 
the  FecJeral  Register  on  July  1. 1982. 

Dated:  March  21, 1994. 
Valdas  V.  Adamkus, 
Begiona)  Administrator. 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Y— Minnesota 

2.  Section  52.1220  is  amended  by 
adding  a  new  paragraph  (c)(31)  to  read 
as  follows: 

§  52.1220    Identification  of  plan. 

*        •        *        •        • 

(c)*  •  • 

(31)  In  a  letter  dated  October  30. 1992, 
the  MPCA  submitted  a  revision  to  the 
Carbon  Monoxide  State  Implementation 
Plan  for  Duluth.  Minnesota.  This 
revision  contains  a  maintenance  plan 
that  the  area  will  use  to  maintain  the  CO 
NAAQS.  The  maintenance  plan 
contains  park  and  ride  lots  and  an 
oxygenated  fuels  program  as  the 
contingency  measure. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  October  30, 1992, 
from  Charles  Wilhams.  Commissioner, 
Minnesota  Pollution  Control  Agency  to 
Valdas  Adamkus.  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency,  Region  5  and  its 
enclosures  entitled  Appendix  E. 

(ii)  Additional  information. 

(A)  Letter  dated  November  10,  1992, 
from  Charles  Williams,  Commissioner, 
Miruiesota  Pollution  Control  Agency  to 
Valdas  Adamkus,  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency.  Region  5. 

(B)  Letter  dated  December  22. 1993, 
from  Charles  Williams.  Commissioner, 
Minnesota  Pollution  Control  Agency  to 
Valdas  Adamkus,  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  5. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUAUTY  PURPOSES 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §81.324,  the  Carbon  Monoxide 
table  is  amended  by  revising  the  entry 
the  "City  of  Duluth"  to  read  as  follows: 

§81.324    Minnesota. 
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Minnesota— Carbon  Monoxide 

Designation                                                 Classification 

Date'                                                   Type                    Date'      Type 

•  I 


Duluth  area 
St.  Louis  County  (part)  City  of  Duluth  [Insert  date:  60  days  from  publication] 


Attainment. 


I  This  date  is  November  15,  1990,  unless  othenwise  noted. 


(FR  Doc.  94-8814  Filed  4-13-94:  8:45  am] 

BILLING  CODE  6560-SO-P 


40  CFR  Part  180 
[OPP-300334;  FRL-4768-9] 
RIN  No.  2070-AB78 

Tolerance  Exemption  for 
Trimethylolpropane;  Technical 
Amendment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  Technical 

amendment. 

SUMMARY:  This  document  makes  a 
technical  amendment  to  a  regulation 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  trimethylolpropane  (CAS  Registry  No. 
77-99-6)  when  used  as  an  inert 
ingredient  (component  of  water-soluble 
film)  in  pesticide  formulations  applied 
to  growing  crops  only.  A  limitation  of 
15%  of  the  formulation  that  was 
inadvertently  listed  is  changed  to  the 
intended  15%  of  the  film  limitation. 
EFFECTIVE  DATE:  April  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Reregistration  Division 
(7505VV),  Environmental  Protection 
Agency,  401  M  St.,  SVV..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  CS  #1,  1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  (703)-308- 
8393. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  25,  1993  (58 
FR  44766),  EPA  issued  a  regulation 
adding  trimethylolpropane  (CAS  Reg. 
No.  77-99-6),  a  component  in  water- 
soluble  film,  to  40  CFR  180.1001(d)  as 
an  e.xemption  from  the  requirement  of  a 
tolerance  for  pesticides  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a).  The 
exemption  included  with  the  limit  "Not 
to  exceed  5%  by  weight  of  the  film."  In 
the  preamble  to  the  final  rule.  EPA 
discussed  a  comment  requesting  that  the 
5%  limit  be  raised  and  announced  that 
it  would  be  addressed  in  a  separate 
notice, 

A  proposal  to  raise  the  limit  to  15% 
was  published  in  the  Federal  Register  of 
November  24.  1993  (58  FR  62071),  and 
the  amendment  was  finalized  on 
January  19, 1994  (59  FR  2751).  Although 
the  discussion  in  the  preamble  of  the 
November  24th  proposal  indicated 
clearly  that  trimethylolpropane  was 
used  in  water-soluble  films  at  levels  up 
to  approximately  15%,  all  expressions 
of  the  limits  in  the  proposed  and  final 
rules  on  the  amendment  to  the 
exemption  were  as  percentages  "of  the 
formulation."  Even  the  previous  final 
rule  was  incorrectly  described  in  the 
November  24th  proposal  as  having  "a 
limitation  that  it  will  not  exceed  5%  of 
the  pesticide  formulation."  This 
document  corrects  this  error  by 
delineating  the  appropriate  limits  so 


that  the  exemption  will  be  correctly 
listed  in  the  Code  of  Federal  Regulations 
(CFR).  EPA  is  issuing  this  technical 
amendment  without  notice  and 
comment  periods  because  it  is  merely  a 
technical  change  which  restores  the 
scope  of  the  exemption  to  what  was 
intended  by  EPA,  the  original  petitioner, 
the  commenter  who  sought  to  raise  the 
limit,  and  all  other  commenters  on  this 
exemption. 

List  of  Subjects  in  40  CFR  Part  IBQ 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28, 1994. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  §  180.1001(d)  is  amended 
by  revising  the  following  entry,  to  read 
as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(d) 


Inert  ingredients 


Limits 


Uses 


Trimethylolpropane  (CAS  Reg.  No.  77-99-6) 


•  I     • 

....     Not  to 
thef 

•    I 


Not  to  exceed  1 5%  by  weight  of    Component  in  water-soluble  film, 
the  film. 


JMI 
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BILUNG  CODE  6660-SO-F 


DEPARTMENT  OF  THE  IhfTERIOR 
Office  of  the  Secretary 

43  CFR  Part  12 

RIN  1090-AA37 

Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 


SUMMARY:  This  action  finalizes  a  rule 
implementing  for  grants  and  cooperative 
agreements,  the  Secretarial  Outreach 
Issue  Paper  Decision — Issue  4 — 
Endorsement  of  Commercial  Products  or 
Services.  Former  Secretary  Lujan 
determined  that  as  a  matter  of 
Departmental  policy,  there  should  be  a 
provision  in  all  contracts  (exceeding 
$25,000),  assistance  agreements,  and 
Memoranda  of  Understanding/ 
Agreement  (MOAs)  w^hich  would 
prevent  the  nongovernmental  party  from 
using  the  arrangement  to  imply 
Government  endorsement  of  a  product, 
service  or  position  which  the  recipient 
represents  in  its  commercial  advertising. 
EFFECTIVE  DATE:  May  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6431. 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  a  notice  of 
proposed  rulemaking  in  the  August  6, 
1992,  Federal  Register  (57  FR  34755- 
34756).  Bureaus  and  offices  within  the 
Department  are  entering  into  a  variety  of 
partnership  agreements  with  profit  and 
nonprofit  organizations,  through  which 
the  bureaus  receive  support  of  various 
kinds.  This  may  include  dissemination 
of  information  about  programs, 
promotion  of  activities  of  mutual 
interest  which  further  those  programs. 
and  generation  of  financial  and  other 
types  of  support,  where  authorized. 
These  types  of  agreements  are  consistent 
with  a  Department  emphasis  on 
partnerships  and  cooperative  efforts  to 
accomplish  public  purposes,  and 
therefore  are  encouraged.  However, 
under  these  agreements,  there  is  risk 
that  certain  promotional  material 
produced  under  the  agreement,  such  as 
publications,  advertisements  in 
newspapers,  magazines,  and  on 
television,  might  improperly  infer 


agency  endorsement  of  a  product, 
service,  or  position  which  the  recipient 
represents.  Following  the  consideration 
of  several  alternative  policies  and 
procedures  to  ensure  compliance  with 
these  provisions  in  various  types  of 
contracts  and  agreements,  the  former 
Secretary  decided  to  adopt  the  policy  of 
including  a  provision  that  prohibits  the 
recipientycontractor  from  using 
improper  endorsements  in  promotional 
material  in  all  contracts  (exceeding 
$25,000),  assistance  agreements,  and 
Memoranda  of  Understanding/ 
Agreement. 

Comments  on  the  Proposed  Rule 

One  public  comment  was  received  by 
the  Department.  The  commenter  stated 
that,  as  a  private  nonprofit  organization, 
it  serves  as  an  adviser  to  the  Federal 
Government  and  that  their  credibility  is 
maximized  by  the  recognized 
impartiahty  of  the  institution.  In  order 
to  maintain  this  objectivity,  it  has  been 
their  long-standing  policy  not  to  accept 
contractual  provisions  that  would 
permit  a  sponsor  to  control  either  the 
timing  of  the  release  or  the  information 
contained  in  their  final  reports.  Copies 
of  the  reports  are  provided  to  sponsors 
up  to  fourteen  days  before  release  to  the 
public,  but  there  is  no  obligation  on 
their  part  to  accept  comments  or  to 
incorporate  suggested  changes. 

The  commenter  also  stated  that  the 
proposed  coverage  in  §  12.2(d)(2)(i)  for 
non-research  awards  which  would 
require  prior  Government  approval  for 
public  information  releases,  would  not 
be  acceptable  for  work  done  by  their 
organization  and  would  require  time 
consuming  waivers  on  each  instrument 
awarded  by  the  Department  prior  to 
acceptance  by  them.  The  suggestion  was 
made  to  include  nonprofit 
organizations,  in  addition  to  •   *  •  "a 
Sate  or  local  government  *   *   *,"  as  an 
exception  to  the  coverage  in  §  12.2(d)(2), 
or  to  authorize  the  use  of  the  wording 
in  paragraph  (d)(2)(ii)  for  researx;h 
awards  in  all  of  their  agreements.  The 
Department  does  not  accept  the 
suggestion  to  exclude  nonprofit 
organizations  from  coverage,  because 
this  would  be  contrary  to  the  basic 
intent  of  the  policy  to  exclude  only 
governmental  parties. 

The  commenter  stated  that  the 
proposed  coverage  for  research  awards 
was  acceptable. 

With  the  publication  of  the  final  rule, 
the  Department  is  clarifying  the  scope  of 
covered  awards  under  this  policy.  The 
policy  is  limited  to  those  grants/ 
cooperative  agreements  that  have  as 
their  principal  purpose  a  relationship 
wherein  the  recipient/partner  will 
contribute  resources  to  promote  agency 


programs,  publicize  agency  activities, 
assist  in  fundraising,  or  provide 
assistance  to  the  agency.  Therefore, 
because  of  the  unlikelihood  of  a 
research  award  meeting  this  criteria,  we 
are  eliminating  the  separate  distinction 
and  pohcy  for  research  awards.  In 
determining  the  applicability  of  the 
policy,  the  focus  should  be  on  the 
purpose  of  the  award.  For  such  an 
award,  the  Department's  policy  should 
apply  whether  the  award  is  for  research 
or  not. 

Executive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  this  rule 
merely  implements  a  former  Secretarial 
decision  concerning  the  prohibition  of 
recipients  to  use  the  Department's  use  of 
services  and  products  provided  as  an 
endorsement.  This  revision  to  the  rule 
does  not  contain  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Enviromnental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2  (a)  and  2  (b)  of  Executive 
Order  No.  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Accounting,  Administrative  practice 
and  procedure.  Drug  abu.se.  Grant 
programs,  Indians,  Intergovernmental 
relations.  Loan  programs.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  6.  1994. 

B.R.  Cohen, 

Assistant  Secretary-Policy,  Management  and 
Budget. 

Title  43,  part  12  of  the  Code  of 
Federal  Regulations  is  amended  ns  set 
forth  below: 
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PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: . 

Authority:  5  U.S.C.  301:  31  H  SC  7501:  41 
I'.S.C.  701  et  seq. :E.O.  12549,  3  CFR.  19«6 
Qimp..  p.  189;  E  O.  12674,  3  CFR,  19S9 
Comp  ,  p.  215:  E.O.  127:i.  3  CFK.  1990 
Comp,.  p.  306:  OMB  Circuldf  A-102,  O.MB 
Circular  A-110;  OMB  Cirnilar  .^-12a:  and 
OMB  Circular  .\-l 33. 

Subpart  A— Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

2.  Section  12.2  is  amended  by  adding 
paragraph  (d)  to  read  as  follows; 

§12.2    Policy. 

•        •        «        *        • 

(d)(1)  Federal  ethics  and  condud 
regulations  contained  in  5  CFR  part 
2635  implement  Executive  Order  12674. 
3  CFR.  1989  Comp..  p.  215  (as  modified 
by  Executive  Order  12731.  3  CFR.  1990 
Comp..  p.  306).  "Principles  of  Ethical 
Conduct  for  Government  Officers  and 
Employees."  by  prohibiting  employees 
from  endorsing  in  an  official  capacity 
the  proprietary  products  or  processes  of 
manufacturers  or  the  services  of 
commercial  firms  for  advertising, 
publicity,  or  sales  purposes.  The 
Department's  use  of  materials,  products, 
or  services  does  not  constitute  official 
endorsement. 

(2)  The  policy  in  paragraph  (d)(1)  of 
this  section  applies  to  a  grant/ 
cooperative  agreement  whose  principal 
purpose  is  a  partnership  where  the 
recipient/ partner  contributes  resources 
to  promote  agency  programs,  publicize 
agency  activities,  assists  in  fundraising. 
or  provides  assistance  to  the  agency.  In 
the  event  that  such  a  grant/cooperative 
agreement  is  awarded  to  a  recipient, 
other  than  a  State  government,  a  local 
government,  or  a  federally-recognized 
Indian  tribal  government,  and 
authorizes  joint  dissemination  of 
information  and  promotion  of  activities 
being  supported,  the  following 
provision  shall  be  made  a  term  and 
condition  of  the  award; 

Grant/Cooperative  Agreement  Provisioa 

Recipient  shall  not  publicize  or  otherwise 
circulate,  promotional  material  (sucii  as 
advertisements,  sales  brochures,  press 
releases,  speeches,  still  and  motion  pictiires. 
articles,  manuscripts  or  other  publications) 
wtiich  stales  or  implies  governmental. 
Departmental,  bureau,  or  government 
employee  endorsement  of  a  product,  service, 
or  position  which  the  recipient  represents. 
No  release  of  infomiation  relating  to  this 
award  may  state  or  imply  that  the 


Co%fn»mf'nt  approves  of  the  rrcipiont's  woric 
p.-otiucts,  or  considers  the  recipient'.^  work 
product  to  l)e  superior  to  other  paxlucts  or 
ser\ic0s. 

All  ijiformation  submitted  fur  pubUcation 
or  othdr  public  releases  of  information 
rrgi'.r  {jng  th'..>  project  shall  carry  the 
following  disclaimer; 

Tl'F"  views  and  cr.r.clusiuns  contisined  m 
th:'5  docurr.i'iit  are  those  of  the  authors  and 
should  not  be  interpreted  as  repiTsenting  the 
cpiniiirs  or  policies  of  the  U..S.  Government 
Mf-ruion  of  trade  names  or  commercial 
products  dc'es  not  constitute  their 
endorst^mcnt  by  the  U.S.  Government. 

ivecipient  rr.ust  obtain  prior  Government 
approval  for  any  public  information  releases 
concerning  this  award  which  refer  to  the 
C»epartTient  of  the  Interior  or  any  bureau  or 
employee  (by  name  or  title).  The  specific 
te.xt.  layout  photographs,  etc  of  the  proposed 
release  must  be  submitted  with  the  request 
for  approval. 

A  recipient  further  agrees  to  include  this 
provision  in  a  subaward  to  any  subrecipient, 
except  for  a  suhaward  to  a  State  government, 
a  local  government,  or  to  a  federally- 
rt^cognizcd  Indian  tribal  government. 

lEnd  of  Provision] 

(3)  Recipient  requests  for  clearance  of 
public  releases  will  be  reviewed  using 
existing  public  information  mechanisms 
through  the  appropriate  Public  Affairs 
Office  and  with  consultation  with  the 
cognizant  Ethics  Officer. 

[PR  Doc.  94-8977  Filed  4-13-94;  8:45  am) 

BtLUNQ  CODE  4310-10-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CPR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTtOH:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
comnunities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES;  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  in  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FlRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  K.  Buckley,  P.E..  Chief.  Hazard 


Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makos  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
c  irculation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purp>oses,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
fioodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
w  ith  the  fioodplain  management  criteria 
n^quired  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  fioodplain  management 
requirements  of  the  NFIPand  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnTironmental  Policy  Ad 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
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environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the.applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65-{AMENDED] 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq  ; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3CFR.  1979Comp..p.  376. 

§65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 

Chief  executive  officer 

Effective  date  of  modi- 

Community 

putdished 

of  community 

fication 

No. 

Florida:  Pinellas  (FEMA 

City  of  Tarpon  Springs 

July    7.    1993,    Juty    14, 
1993,  Suncoast  News. 

The  honorable  Anita 
Protos,  Mayor  of  the 

June  22,  1993  

120259  B 

Docket  No.  7072). 

'  £.\J£~>JO     U 

City  of  Tarpon 

Springs,  Pinellas 

County,  P.O.  Box 

5004,  Tarpon 

Springs,  Florida 

, 

34688-5004. 

Georgia:  DeKalb 

Unincorporated  areas  .. 

Juty    16.    1993.    Juty   23, 
^993.  Atlanta  Journal. 

Ms.  Liane  Levetan, 
Chief  Executive  Offi- 

July 9.  1993 

130065 

(FEMA  Docket  No. 

■  s^**^**,^^*^ 

7074). 

cer  of  DeKalb  Coun- 
ty, 1300  Commerce 
Drive,  Decatur, 
Georgia  30030. 

Illinois:  Cook  (FEMA 

Village  of  Palos  Park  ... 

June   3,    1993,   June    11, 
1993.  Daity  Southtown. 

The  Honorable  Rose- 
mary S.  Kaptur, 

May  21.  1993  

170144  B 

Docket  No.  7072). 

Mayor  of  the  Village 

of  Palos  Park,  8901 

W.  123rd  Street. 

Palos  Park,  Illinois 

60464. 

Illinois:  Cook  (FEMA 

City  of  Prospect 
Heights. 

May    25,    1993,    June    1, 
1993,  Daily  Herald. 

The  Honorable  Ed- 
ward Rotchford, 

May  20,  1993  

170919  C 

Docket  No.  7069). 

»  ■  %^  ^^  f  ^^    x^ 

Mayor  of  ttie  City  of 

Prospect  Heights, 

One  North  Elmhurst 

Road,  Prospect 

Heights,  Illinois 

60070-1509. 

Illinois:  DuPage  (FEMA 

Village  of  Carol  Stream 

October  21,  1993.  October 

Mr.  Ross  Ferraro, 

September  17,  1993  .... 

1 70202  C 

Docket  No.  7079). 

28,  1993.  Cano/  Stream 
Press. 

President  of  the  Vil- 
lage of  Caroi 
Stream.  500  N. 
Gary  Avenue,  Carol 
Stream,  Illinois 
60188-1899. 

Michigan:  Macomb 

Township  of  Macomb  .. 

August  20,   1993,  August 

Mr.  Daniel  S. 

August  12.  1993  _. 

260445 

(FEMA  Docket  No. 

27,  1993,  The  Macomb 

Spatafora,  Macomb 

7076). 

Daily. 

Township  Super- 
visor, 19925  23  Mile 
Road,  Macomb 
Township,  Michigan 
48042. 

North  Carolina:  Wake 

Town  of  Gary 

August    4.    1993,    August 
11,     1993.     The     Gary 

The  Horx)rable  KoKa 
E.  Booth,  Mayor  of 

July  27,  1993 

370238 

(FEMA  Docket  No. 

7074). 

News. 

the  Town  of  Gary. 
P.O.  Box  1147, 
Gary,  North  Carolina 
27512-1147. 

I 
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State  and  cour^ 

Locabon 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fk^ation 

Coiranunily 
No. 

Ohio:  Cuyahoga 

vmage  of  Mayfield 

September  27,  1993.  Oc- 

The Honor£±ile  Bruce 

September  14,  1993  .... 

390116  D 

(FEMA  Docket  Ho. 

tober     4,     1993.     The 

Rinker,  Mayor  of  the 

7079). 

Nevis-Herald. 

Village  of  Mayfiekj. 

6621  Wnson  Mills 

Road,  Mayfield. 

Ohio  44143. 

Ohn:  FrankGn  and 

City  of  Columbus 

June 

22,   1993.  June  29. 

The  Honorabte  Greg- 

June 17.  1993  

390170 

Fairfield  (FEMA 

1993.     The     Columbus 

ory  S.  Lashutka. 

Docket  No.  7072). 

Dis( 

iatch. 

Mayor  of  the  City  of 

~ 

1 

Columbus,  90  West 

Broad  Street.  Co- 

lun*us.Ohk>  43215. 

Ohio:  Lorain  (FEMA 

City  of  Avon 

June    2.    1993.    June    9. 
1995.  The  Press. 

The  Honorable  James 
A.  Smith,  Mayor  of 

May  25.  1993  

390348  0 

Docket  No.  7069). 

the  City  of  Avon. 

Lorain  County.  Avon 

City  Hall,  36774  De- 

troit Road.  Avon. 

Ohio  4401 1 . 

Sooth  Carolina;  Green- 

UnirKorporated areas  .. 

August  16.   1993,  August 
23. 1993.  The  Greenville 

Mr.  Gerald  Seals. 
Greenville  County 

August  9.  1993 

450089 

ville  (FEMA  Docket 

No.  7076). 

Metis. 

Administrator.  301 
University  Ridge. 
Suite  100,  Green- 
ville, South  Carolir^a 
29601. 

Wisconsin:  Washington 

Unincorporated  areas  .. 

Septemtter  13.  1993,  Sep- 

Mr. Reuben  J. 

September  7, 1993 

550471 

(FEMA  Docket  No. 

tember  20.   1993.    West 

Schmahl.  Chairman 

7079). 

Bend  Daily  News. 

of  the  Washington 

County  Board  of  Su- 

pervisors, 432  East 

Washington  Street 
West  Bend.  Wiscon- 

sin 53095. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28, 1994. 
Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

|FR  Doc.  94-8705  Filed  4-13-94;  8:45  ami 

BtLUNG  CODE  671B-03-P 


44  CFR  Part  65 
[Docket  No.  FEMA-7092] 

Changes  in  Flood  Elevation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency.  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year}  flood  elevations  is 
appropriate  because  of  nev^  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  ciurently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 


prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SW.. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEWENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  Interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 


determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimumthat  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 


JMI 
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management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C  4105, 


and  are  required  to  maintain  commimity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regidatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Qassification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  poUcies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Sid>iects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
.  Reoisanization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 
put>lished 

Chief  executive  officer 

Effective  date  of  modi- 
fication 

Commurtity 
No. 

Tennessee:  Cheattiam 

Unincorporated  areas  .. 

January  19.  1994,  January 
26,  1994.  Ashland  City 

Ms.  Linda  Fizer,  Exec- 
utive for  Cfwatham 
County,  100  Pubiic 
Square,  suite  105. 
AsWand  City.  Ten- 
nessee 37015. 

December  17,  1993 

470026 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  'Flood  Insurance.") 

Dated:  March  28.  1994. 
Richard  T.  Moore, 

Asscx:iate  Director  for  Mitigation. 

[FR  Doc.  94-8709  Filed  4-13-94;  8  45  ami 

BILUNO  CODE  6718-0)-P 

44  CFR  Part  65 
[Docket  No.  FEMA-7089] 

Changes  in  Flood  Elevation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 


From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW.. 
Washington,  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 


conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
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The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulator)'  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


NFIP.  No  regulatory  fle.xibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
datad  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  n'Ae  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  1QW7, 
3  CFR.  1979  Comp.,  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtsere  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

Arizona:  Maricopa  

City  of  Charwjler  

March    18,    1994.    March 

The  Honorable  Coy 

February  7,  1994 

040040 

25,  1994,  Chandler  Ari- 

Payne,  Mayor,  City 

zonan-Tribune. 

of  Chandler.  25 
South  Arizona 
Place.  Chandler.  Ar- 
izona 85225. 

Colorado:  El  Paso  

City  of  Colorado 
Springs. 

1 

arch    24.    1994,    March 
31,  1994,  Gazette  Tele- 
graph. 

The  Honorable  RoberX 
Isaac,  Mayor,  City 
of  Colorado  Springs, 
P.O.  Box  1575.  Col- 
orado Springs,  Col- 

February 15,  1994 

280060 

orado  80901-1575. 

Texas:  Bexar  

City  of  San  Antonio  

Ft 

1 

bruary    17,    1994.    Feb- 
ruary 24,  1994.  San  An- 
tonio Express  News. 

The  Honoratrfe  Nelson 
W.  Wolff.  Mayor. 
City  of  San  Antonio, 
P.O.  Box  839966. 

FetHuary  2,  1994 

480045 

San  Antonio,  Texas 

78283-3966. 

Texas:  Bexar  

Unincorporated  areas  .. 

M; 

1 

arch    18,    1994.    March 
25,   1994,   San  Antonio 
Express  News. 

The  Honorable  Cyndi 
Krier,  Bexar  County 
Judge,  Bexar  Coun- 
ty Courttiouse,  100 

February  2,  1994 

480035 

Dolorosa,  San  Anto- 

nio, Texas  78205. 

Texas:  Denton  

Town  of  Flower  Mound 

Fj 

jbruary    18.    1994.   Feb- 

The Honorable  Larry 

January  4,  1994  

480777 

ruary  25,  1994,  Denton 

Lipscomb,  Mayor, 

Record  Chronicle. 

Town  of  Flower 
Mound,  2121  Tlnv 

, 

1 

bers  Road,  Flower 

Mound,  Texas 

75028. 

Texas:  Denton 

Town  of  Trophy  Club  ... 

Fetxuary    8,    1994.    Fet> 
ruary  25,  1994,  The  Kel- 
ler Citizen. 

1 

The  Honorat)le  Jim 
Carter,  Mayor,  Town 
of  Trophy  Club.  100 
Municipal  Drive, 

January  25,  1994  

481605 

Trophy  Club.  Texas 

76262. 

Texas;  Harris 

City  of  Houston 

February    18,    1994.   Feb- 
ruary   25,     1994,     The 

The  Honorat)»e  Bob 
Lanier.  Mayor.  City 

January  24,  1994  

480296 

Houston  Post 

of  Houston,  P.O. 
Box  1562,  Houston, 
Texas  77251. 

Texas:  Hams 

City  of  Pasadena 

Fetxuary    18,    1994,   Fet>- 
ruary   25,    1994,    Pasa- 
dena Citizen. 

i 

The  Honorable  Johnny 
Istjell,  Mayor.  City  of 
Pasadena,  P.O.  Box 
672,  Pasadena, 

January  24,  1994  „ 

480307 

Texas  77501. 

JMI 
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(C^itdlog  of  Feii'^ral  Domestic  A->sisl.ince  No 
83.100,  "Flood  Insurance.") 
Dafprl;  Mi'rrh  28.  1994 

Richard  T.  Moore, 

Associate  Dimrtnrfcr  \lii:^ntii'n 

|FR  Doc.  94-8710  Filf.'i  4-11-94;  8.4S  a!i;l 

B!;.UhG  CODE  6718-03-P 


44  CFR  Part  55 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emi>rgency 
Manage.Tient  Agency  (FEM/\). 
ACTION:  Final  rule. 


summary:  ModiP.ed  base  (100-year) 
flood  elevations  are  finalized  for  the 
c;ommunities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  P.ood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  M3p(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate,  500  C  Street.  SW.. 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  re.solved  any 
appeals  resulting  from  this  notification. 

The  modified  oase  (100-year)  flood 
elevations  are  not  listed  for  earii 


community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  .section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  fiood 
elevations  are  the  basis  for  the 
floodplain  management  measures  thai 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(.NFIP). 

These  modified  elevations,  together 
with  the  fioodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  fioodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  fiood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  (100-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  becau.se 
modified  base  (100-year)  fiood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105.  and  are  requii^'d  to 
maintain  community  eligibility  in  the 
NFIP.  No  nr:gulatory  fiexihility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulator}- 
Planning  and  Review,  58  FR  517.i5. 

Executive  Order  12612,  Federalisni. 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Rf'organization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  193b7, 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Ameftded] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 

Location 

Dates  and  name  of  r>ews- 

paper  wfiere  notice  was 

published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fk^tion 

Community 
No. 

Texas:  Bexar  (FEMA 
Docket  No.  7081). 

Texas:  Collin  (FEMA 

City  of  San  Antonio  

City  of  Allen 

November  23,   1993.  No- 
vember 30.   1993.  San 
Antonio  Express  News. 

1 

November  23,  1993,  No- 
vember 30,  1993,  Dallas 
Morning  News. 

' 1 

The  Honorable  Nelson 
Wolff,  Mayor,  City  of 
San  Antonk),  P.O. 
Box  839966.  San 
Antonio,  Texas 
78283. 

The  Honoratde  Joe 
Farmer.  Mayor,  City 
of  Allen,  City  Hall, 
One  Butler  Circle, 
Allen.  Texas  75002. 

October  21.  1993  

September  27,  1993  .... 

480045 
480131 

Docket  Na  7081). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28, 1994. 
Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

|FR  Doc.  94-8716  Filed  4-13-94;  8:45  am) 

B<LUNG  COOC  S718-03-P 


44  CFR  Part  67 

Final  Flood  Elevation  Determination^ 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Base  (lOO-year)  flood 
elevations  and  modified  base  (lOO-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  and  modified 
base  Hood  elevations  are  the, basis  ioi 
the  floodplain  management  gieasures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency.Management  Agency 
(FEMA  or  Agency)  makes  final . 
determinations  listed  below  of  base 


flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
nood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 


regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12868  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2]  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.; 
Reorganization  Plan  tJo.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


JMI 
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Source  of  flooding  and  location 


MARYLAND 

Deer  Park  (Town),  Garrett 
County  (FEMA  Docket  No.  7073) 

Little  Youghiogtieny  River: 
Approximately    170   feet   down- 
stream   of    downstream    cor- 
porate limits 

At  upstream  corporate  limits 

Block  Run: 
At      confluence      with      Little 

Youghiogheny  River 

At  upstream  corporate  limits 

Maps  available  for  inspection  at 

the  Garrett  County  Courthouse, 
room  307,  313  East  AkJer  Street, 
Oakland,  Maryland. 


Garrett  County  (Unincorporated 
Areas)  (FEMA  Docket  No.  7073) 

Little  Youghioghony  River: 

Approximately  700  feet  upstream 
of  the  confluence  with 
Youghiogheny  River 

Approximately  1  mile  upstream 
of  Boiling  Spring  Road 

Maps  available  for  inspection  at 

the  Planning  and  Zoning  Office, 
313  E.  Adier  Street,  Oakland, 
Maryland. 


Loch  Lynn  Heights  (Town),  Gar- 
rett County  (FEMA  Docket 
No.  7073) 

Little  Youghiogheny  River: 
At  downstream  corporate  limits  .. 
At  upstream  corporate  limits 

Maps  available  for  inspection  at 

the  Town  Hall,  Mountain  Lake 
Park,  Maryland. 


Mountain  Lake  Park  (Town), 
Garrett  County  (FEMA  Docket 
No.  7073) 

Little  Youghiogheny  River: 
Approximately  1,100  feet  down- 
stream of  Chessie  System 

At  State  Route  135 

Maps  available  for  inspection  at 

the  Town  Hall,  Mountain  Lake 
Park.  Maryland. 


MINNESOTA 


Paynesville  (City),  Steams 
County  (FEMA  Docket  No.  7078) 

North  Fork  Crow  River: 
Approximately  250  feet  upstream 
of  County  Route  123  Bridge  ... 
Approximately    2,700    feet    up- 
stream of  Routes  4  and  55 


»  Depth 
in  feet 
atxjve 
ground. 
•Ele- 
vation in 

feet 
(NGVD) 


•2,438 
•2,455 


•2.443 
•2.455 


•2,366 
•2,472 


•2,390 
•2,391 


•2,390 
•2,403 


•1.150 
•1.160 


»  Depth 

in  feet 

above 

Source  of  flooding  and  location 

ground. 
•  Ele- 

vation in 

feet 

(NGVD) 

Maps  available  for  inspection  at 

the   Paynesville   City   Hall.   221 

Washbume  Avenue,  Paynesville, 

Minnesota. 

NEW  YORK 

Clarence  (Town),  Erie  County 

(FEMA  Docket  No.  7048) 

Ransom  Creek: 

k 

Downstream  corporate  limits  at 

Transit  Road 

•585 

Downstream  of  Conner  Road 

•603 

Tonawanda  Creek: 

Downstream  corporate  limits  at 

State  Route  78 

•584 

Upstream  corporate  limits 

•594 

Black  Creek: 

Downstream  corporate  limits  at 

State  Route  78 

•585 

Downstream  of  Goodrich  Road  .. 

•591 

Goff  Creek: 

At  downstream  corporate  limits 

at  Transit  Road  

•592 

Upstream    side    of    Harris    Hill 

Road 

•608 

Maps  available  for  Inspection  at 

the  Clarence  Town  BuiWing  De- 

partment, 6185  Goodrich  Road, 

Clarence  Center,  New  York. 

Trenton  (Town),  Oneida  County 

(FEMA  Docket  No.  7066) 

Nine  Mile  Creek: 

Approximately    150   feet   down- 

stream of  CONRAIL  Railroad  . 

•542 

Approximately  0.3  mile  up>stream 

of    State    Route    12    (south- 

tx)und)  

•786 

West  Canada  Creek: 

At  downstream  corporate  limits  .. 

•712 

At  Hinkley  Dam 

•1  202 

Cincinnati  Creek: 

At  confluence  with  West  Canada 

•721 

Approximately    2,375     feet    of 

State  Route  365 

•968 

Steutien  Creek: 

At  downstream  corporate  limits  .. 

•778 

At  upstream  corporate  limits 

•794 

Maps  available  for  inspection  at 

the  Town  Hall,  Mappa  Avenue, 

Barnvekj,  New  York. 

NORTH  CAROLINA 

CatawtM      County      (Unincor- 

porated Areas)  (FEMA  Docket 

No.  7073) 

Jacob  Fork: 

At  confluence  vnth  Henry  Fork  ... 

•821 

Approximately  250  feet  upstream 

of  S.R.  1116  bridge 

•916 

Source  of  flooding  and  location 

«  Depth 
in  feet 
atx>ve 
ground. 
•Ele- 
vation in 

feet 
(NGVD) 

Maps  available  for  inspection  at 

the  Government  Catawt>a  Coun- 
ty Center,  Planning  and  Devel- 
opment Office,  100-A  Southwest 
Boulevard,  Newton,  North  Caro- 
lina. 

Monroe  (City),  Union  County 
(FEMA  Docket  No.  7073) 

Stewarts  Creek: 
Approximately  0.8  mile  upstream 
of  U.S.  Route  601  

•529 

Approximately  80  feet  upstream 
of    Secondary     Road     1514 
(Rocky  River  Road) 

*625 

Maps  available  for  inspection  at 

the  Monroe  City  Hall,  Engineer- 
ing  and    Planning    Department, 
300  West  Crowell  Street,  Mon- 
roe. North  Carolina. 

OHIO 

Batavia  (Village),  aermont 
County  (FEMA  Docket  No.  7073) 
East  Fork  Little  Miami  River 
Approximately   1.3  miles  down- 
stream of  State  Route  32 

Approximately    0.47    mile    up- 
stream of  Norfolk  &  Western 
Railway 

Maps  available  for  inspection  at 

the  Batavia  Village  Offices.  389 
East  Main  Street,  Batavia,  Ohio. 

•554 
•576 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28,  1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  94-8715  Filed  4-13-94:  8:45  am] 
BILUNG  CODE  t7^8-<a-P 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


I 
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National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modiHed  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  firm 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  OfBcer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SVV., 
Washington,  IX:  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
J^rotection  Act  of  1973,  42  U.S.C.  4104, 
ar.d  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federahsm, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— lAMENDEDl 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  pubUshed  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


source  of  flooding  location 

i  Depth  in 

feel  above 

ground. 

'fclevafion 

in  teet 

(NGVD) 

MAINE 

Augusta  (city).  Kennebec  County 
(FEMA  docket  Na  7075) 

Kennetodc  River. 
Appfoximateiy  1.3  miles  downstream 

of  Memonal  Bndge  

Approximafety  4.2  miles  upstream  of 

Cushnoc  Dam 

•30 
•45 

Bond  Brvok: 
At   cor'iuence   witfi   the   Kennebec 
Rtvar  

•36 

Appfo«:maieiy  0.6  mile  downstream 
Ol  Dunn's  Pit  Road  

•39 

Maps  avallabto  for  inspection  at  the 

Code  Erforcement  Office,  City  Cerv 
ter  Piaea,  Augusta,  Maine. 

Source  of  flooding  location 


Ch«(sea  (town),  Kennebec  County 
(FEMA  docket  No.  7075) 

Kennebec  River. 

At  downstream  corporate  limits 

At  upstream  corporate  Imits 

Togus  Stream: 

At  downstream  corporate  limits  

Approximately  ICX)  leet  upstream  ol 
the  dowTKtream  corporate  limits  .... 
Loit/er  Togus  Ponct 

Entire  shoreline  within  the  community 
Maps  avaHabta  for  Inspection  ai  the 

Town  Office.  Route  226.  Chelsea, 

Maine. 


Gardiner  (city),  Kennebec  County 
(FEMA  docket  Na  7075) 

Kennebec  River 
At  Gardiner-Richmond  corporate  lim- 
its   

At    Ga'diner-Farmtngdale    corporate 

limits  

Cobbosseecontee  Stream: 
At  confluence  with  Kenr>ebec  River ... 
Approximately  725  feet  upstream  oi 

Winter  Street  

Maps  available  for  Inspection  at  the 
Gardiner  City  Hail,  6  Church  Street, 
Gardiner,  Maine. 


Hallowell   (cKy),   Kennebec   County 
(FEMA  docket  Na  7075) 

Kennebec  River 

At  the  dowr«tream  corporate  limits  ... 

At  the  upstream  corporate  limits 

Maps  available  for  inspection  at  the 

Hallowefl  City  Hall,  1  Winthrop  Street, 

iHalioweli,  Maine. 


Hartford  (town),  Oxford  County 
(FEMA  docket  No.  7070) 

Bear  Pond  Lake:  Entire  shoreline  within 

community 

Lake  Anasagunticook:  Entire  shoreline 

within  community 

Little  Bear  Pond:  Entire  shoreline  within 

community 

Maps  available  for  Inspection  at  the 

Hartford  Municipal  Building,  Canton, 

Maine. 


Randolph  (town).  Kennebec  County 
(FEMA  docket  Na  7071) 

Kennebec  River 
Approximatefy  0.8  mile  downstream 

ol  RandolpTvGardiner  bridge 

Appfoximately  0.9  mile  upstream  ol 

Randolph-Gardiner  bridge 

Togus  Stream: 
At  confluence  with  Kertnebec  River ... 
Approximately  0.9  mile  upstream  ol 
confluence  with  Kennebec  River .... 
Maps  available  for  inspection  at  the 
Town  Office,  116  Water  Street,  Rarv 
doiph,  Maine. 


Strong  (town),  Franklin  County 
(FEMA  docket  No.  7075) 

SanOy  River: 

At  downstream  corporate  limits  

At  upstream  corporate  limits 


«Oeplhin 

ieei  above 

around. 

'Elevation 

in  leet 

(NGVD) 


•26 

•30 

•81 
•82 

•184 


•20 
•2S 
•25 
•33 


•28 
•30 


'374 
•405 
•374 


•24 
•26 
•24 
•29 


•389 
•467 


Federal  Register  /  Vol.  59.  No.  72  /  Thursday,  April  14.  1994  /  Rules  and  Regulations        17721 


Source  of  flooding  location 


Valley  Brook: 

At  confluence  with  SancSy  River 

At  upstream  corporate  limits 

Bean  Brook: 

At  confluence  with  Valley  Brook  

At  upstream  corporate  limits 

McLeary  Brook: 

At  confluence  with  Sandy  River 

At  upstream  side  of  Spaukjing  Hill 

Road 

Oocfof  eroo>f; 

At  confluence  with  Bean  Brook 

At   upstream   side  of   Burbank   Hill 

Road  

Porter   Lake:   Entire   shoreline   within 

community 

Maps  available  for  Inspection  at  the 

Town  Office,  Foster  Memonal  Build- 
ing, Main  Street,  Strong,  Maine. 

MINNESOTA 

Ada  (city).  Nonnan  County  (FEMA 
docket  No.  7071) 

Judicial  Ditch  No.  51: 

Approximately  1 .000  feet  downstream 
of  State  Highway  9  

At  upstream  side  of  North  9th  Street 

East  

Marsh  River  (Upper  Reacts): 

At  downstream  corporate  limits  

At  upstream  corporate  limits 

Maps  avallabia  for  Inspection  at  the 

City  Hall.  404  West  Main  Street.  Ada. 

Minnesota. 


Hendrum  (city).  Norman  County 
(FEMA  docket  No.  7073) 

Wild  Rice  River 

At  downstream  corporate  limits  

At  upstream  corporate  limits 

Maps  available  (or  inspection  at  the 

City  Hall,  Hendrum.  Minnesota. 


Norman  County  (unincorporated 
areas)  (FEMA  docket  No.  7071) 

Marsh  River  (Upper  Reach): 

At  County  State  Aid  Highway  8  

At  divergence  from  Wild  Rice  River ... 
Judicial  Ditch  No.  51: 

At  confluence  with  Marsh  River 

At  divergence  from  Wild  Rice  River ... 
Marsh  River  (Lower  Reach): 

At  confluence  with  Red  River  of  the 
North 

Downstream  side  of  U.S.  Highway  75 
Red  River  of  the  North: 

At  downstream  county  boundary  

At  downstream  side  of  County  Road 

119 

Wild  Rice  River 

Approximately  2.0  miles  upstream  of 
County  State  Ak]  Highway  25  

Approximately  1,100  feet  upstream  of 

County  State  Aid  Highway  24  

Maps  availaUa  for  Inspection  at  the 

County  Courthouse.  16  East  3rd  Ave- 
nue North.  Ada,  Minnesota. 


Shelly  (city).  Nonnan  County  (FEMA 
docket  No.  7071) 

Marsh  River  (Lower  Reach): 
Approximately  100  feel  downstream 
of  U.S.  Highway  75  


«  Depth  in 

feet  above 

ground. 

'Elevation 

In  feet 

(NGVD) 


■448 
•582 

•491 
•567 

•402 

•559 

•508 

•524 

•630 


•896 

•902 

•897 
•902 


•869 
•870 


•883 
•916 

•886 
•927 


•860 
•862 

•858 

•864 

•870 
•927 


Source  of  flooding  locatkxi 


Approximately  50  feel  upstream  of 

Burlington  Northern  Railroad 

Maps  available  for  inspection  at  the 
City  Hall.  McKinley  Avenue.  Shelly, 
Minnesota. 


PENNSYLVANIA 


Union  (township),  Huntingdon 
County  (FEMA  docket  No.  7075) 

Juniata  River 

Approximately  300  feet  upstream  of 
State  Route  829  

Approximately  0.4  mile  upstream  of 
State  Route  829  at  upstream  cor- 
porate limits  

Maps  available  for  Inspection  at  the 
home  of  Mr.  Robert  E.  Fisher,  Sr., 
Union  Township  Secretary,  Township 
Route  424,  Mapleton  Depot,  Penn- 
sylvania. 


VERMONT 


Barton  (town).  Orleans  County 
(FEMA  docket  Na  7075) 

Banon  River 

Approximately  1 ,900  feet  downstream 
of  the  most  upstream  crossing  of 
the  Canadian  Pacific  Railroad 

Approximately  550  feet  downstream 
of  Interstate  Route  91  


Maps  available  for  Inspection  at  the 
Barton  Town  CletV's  Office,  Howard 
Bank  Building.  Main  Street,  Barton, 
Vermont. 


Barton  (village),  Orleans  County 
(FEMA  docket  No.  7075) 

Barton  River 

At  downstream  corporate  limits  

Approximately  200  feet  upstream  of 
Roaring  Brook  Road 

Maps  avallat>le  for  Inspection  at  the 

Barton  Town  ClerV's  Office,  Howard 
Bank  Building,  Mam  Street,  Barton. 
Vermont. 


VIRGINIA 


Bluefield  (town),  Tazewell  County 
(FEMA  docket  No.  7078) 

Beaver  Pond  Creek: 

At  confluence  with  Bluestone  River  ... 

Approximately  0.4  mile  upstream  of 
upstream  crossing  of  State  Route 
102 

Maps  available  (or  Inspection  at  the 

Municipal  Building,  600  Virginia  Ave- 
nue, Bluefiekl.  Virginia 


«  Depth  in 

feet  above 

ground. 

"Elevation 

in  feel 

(NGVD) 


•862 


•601 
•603 


•830 
•862 


•856 
•860 


•2.368 


•2,430 


•862 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  March  28,  1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[FR  Doc.  94-8713  Filed  4-13-94;  8:45  am) 
BILLING  CODE  6718-03-^ 


44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  Hood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  fiood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  fiood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
fioodplain  management  in  fioodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
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available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 


Source  of  flooOing  locatioo 


This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  A.ssociate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ef  se<j.; 
Reorgdnization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  pubhshed  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


ARIZONA 

Tucson  (City),  Pima  County  (FEMA 
Docket  Na  7063) 

Flowing  Wells  Wash  and  Navajo  Wash: 
Approximately  350  teet  downstream 

otFort  Lowell  Road 

Just  upstream  of  Fort  Lowell  Road  .... 
Approximately  150  feet  upstream  of 

Oracle  Road  

At  Alios  Avenue  

Approximately  800  feet  downstream 

of  Mountain  Avenue  

Wilson  Wash:. 

Approximately  200  feef  upstream  of 

East  Fort  Lowell  Road 

At  Oisen  Avenue 

At  Glenn  Street  

Just  upstream  of  Water  Street 

Just  downstream  of  East  Gfeint  Road 
Cemetery  Wash: 
Approximately  70  feet  upstream  of 

Erma  Avenue 

At  Fairview  Avenue 

Approximately  70  teet  downstream  of 

Oracle  Road  

Just  downstream  of  Stone  Avenue  .... 
Chnstmas  Wash: 
Approximately  100  feet  upstream  of 

Roger  Road 

Just    downstream    of    East    Pnnce 

Road  

Just  downstream  of  Fort  Lowetl  Road 
Just  downstream   of   Country  Club 

Read  

Columbus  Wash  and  Midway  Wash: 
Approximately  200  feet  upstream  of 

the  confluence  wrth  Alvemon  Wash 
At  ttte  intersection  of  Desert  Avenue 

and  Blacltlidge  Drive 

Approxim,ately  50  feet  upstream  of 

Monte  Vista  Dnve 

Just  upstream  of  East  Gram  Road  .... 
Approximately  70  feet  downstream  of 

East  Pima  Street  

At  East  Speedway  Boulevard 

Just  downstream  of  East  Fifth  Street 
Van  Buren  Wash: 
At  me  confluefKe  with  Alamo  Wash  .. 
Approximately  50  feet  downstream  of 

WAaverly  Place 

At  East  Pima  Street  

Just  downstream  of  Betlevue  Street  .. 
Just  downstream  of  East  Speedway 

Boulevard  

Sahuara  Wash: 
At  the  confluence  with  Alamo  Wash  .. 
Just  upstream  of  East  Pima  Street  .... 
Approximately  50  feet  downstream  of 

Fairmount  Street 

Just  downstream  of  East  Speedway 

Boulevard  

El  Rio  Wash: 
At   Ihe   confluence   with    Silvercrott 

Wash 

Just  downstream  of  El  Rio  Dnve  

Approximately  100  feet  upstream  of 

Rivervsew  Boulevard 

Just  downstream  of  Speedway  Bou- 
levard   

Bronx  Wash: 
At  the  confluence  with  Santa  Cruz 

River  

Approximately  150  teet  upstream  of 

Interstate  Highway  10 

Just    downstream    of    Miracle    Mile 

Read  


«  Depth  in 

feet  above 

ground. 

'Elevation 

in  feel 

(NGVD) 


•2,296 
•2,301 

•2.329 
•2,348 

•2,368 


•2,369 
•2,387 
•2,401 
•2,416 
•2,419 


•2,310 
•2,316 

•2,327 
•2,335 


•2,351 

•2,373 
•2,396 

•2,402 


•2.412 

•2,421 

•2,332 
•2.453 

•2,472 
•2.490 
•2,505 

•2,490 

•2,493 
•2,500 
•2,513 

•2.518 

•2,503 
•2,509 

•2.516 

•2,522 

•2,309 
•2,31 1 

■2,321 

•2,325 

•2,318 
•2,333 
•2,356 


•  Depth  in 

feet  above 

Source  of  tkxxSng  location 

ground. 
•Elevation 

in  feel 

(NGVD) 

At  Seventh  Avenue 

•2,373 

Just  downstream  of  l^orth  First  Ave- 

nue   

•2.399 

High  School  Wash: 

At  Second  Avenue 

'2  387 

Just  upstream  of  Martin  Avenue 

•2,425 

At  Wilson  Avenue 

•2,444 

Appfoximatety  150  feef  upstream  of 

Wilson  Avenue  

'2  446 

Rclling  Hills  Wash: 

At  the  confluefKe  with  Pantano  Wash 

•2,618 

Just  downstream  of  Samoft  Dnve  

•2.653 

Just  upstream  of  Olymptc  Club  Drive 

•2,702 

At  Cathy  Avenue  .._ 

•2,746 

Approximately  300  teet  upstream  of 

Kevin  Dnve  

'2  802 

Este  Wash: 

At  the  confluence  with  Tanque  Verde 

Creek  

•2,569 
•2,614 

Just  upstream'of  Bonanza  Avenue  .... 

Just  downstream  of  Fifth  Avenue 

•2,666 

OApproximatefy  40  feet  upstream  ol 

East  22nd  Street 

•2  830 

Just  downstream  of  Houghton  Road  . 

•2,843 

Department  of  Transportation,  Engi- 

neering Division.  Fkxx^Hain  Section. 

201  North  Stone  Avenue,  Tucson,  Ar- 

izona. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  March  28,  1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[FR  Doc.  94-8711  Filed  4-13-94;  8:45  am] 

BILUNQ  CODE  e718-03-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 
[FAC  90-20  Corrections] 

Federal  Acquisition  Regulation; 
Technical  Corrections 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Technical  corrections  to  FAC 
90-20. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
correcting  a  notice  and  several  interim 
and  final  rules  as  part  of  Federal 
Acquisition  Circular  90-20.  The 
corrected  documents  were  published  on 
March  10. 1994,  at  59  FR  11368, 11371. 
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11374, 11375. 11376,  11378.  11380. 
11386  and  11387.  The  corrections  read 
as  follows: 

1.  On  page  11368.  in  the  Table.  Item 
VI,  the  subject  should  correctly  read 
"Clarify  Increased  Cost  or  Pricing  Data 
Threshold". 

2.  On  page  11369,  first  column  under 
Item  V,  third  paragraph,  fifth  line, 
remove  the  word  "January";  same 
paragraph,  sixth  line.  "FAR  52.214-37" 
should  correctly  read  "FAR  52.214-27". 

3.  On  page  11371.  in  the  middle  of  the 
third  column,  the  amendment  to  section 
52.204-3  is  corrected  to  read  as  follows: 

S2.204-3    [Corrected] 

"Section  52.204-3  is  amended  by 
revising  the  date  in  the  provision 
heading  to  read  "(MAR  1994)":  and  in 
the  last  sentence  of  paragraph  (b) 
removing  the  figure  "20"  and  inserting 
"31"  in  its  place." 

4.  On  page  11374,  in  the  middle  of  the 
second  column  under  Background, 
second  line.  "Public  Law  101-150" 
should  correctly  read  "Public  Law  101- 
510". 

5.  On  page  11374,  third  column,  third 
paragraph  of  the  Summary,  fifth  line, 
remove  the  word  "January". 

19.102    [Corrected] 

6.  On  page  11376,  first  column, 
section  19.102,  paragraph  (fl(7).  third 
line,  remove  "Procurement  Assistance" 
and  insert  "Government  Contracting". 

7.  On  page  11376,  second  column,  the 
last  line  under  Background.  "September 
20.  1998"  should  correctly  read 
"September  30, 1996". 

B.  On  page  11378.  second  column, 
first  line  of  instruction  1  under  part  25. 
"4  CFR"  should  correctly  read  "48 
CFR". 

9.  On  page  11380,  second  column. 
13th  line  from  the  bottom  of  the  page, 
"33.210"  should  correctly  read 
"33.201". 

10.  On  page  11386.  third  column 
under  Regulatory  Flexibility  Act,  tenth 
line.  "As"  should  correctly  read  "An". 

11.  On  page  11387,  third  column, 
amendatory  instruction  11  is  corrected 
to  read  as  follows: 

52.210-1    [Corrected] 

"11.  Section  52.210-1  is  amended  by 
revising  the  date  in  tlie  provision 
heading  to  read  "(MAR  1994)";  and 
revising  the  heading  and  paragraph  (a) 
of  the  provision  to  read  as  follows:". 

12.  On  page  11388.  first  column, 
amendatory  instruction  12  is  corrected 
to  read  as  follows: 

52^10-2    [Corractsd] 

"12.  Section  52.210-2  is  amended  by 
revising  the  date  in  the  provision 


heading  to  read  "(MAR  1994)";  and  in 
the  last  paragraph  of  the  provision  by 
removing  the  entries  "Telex  Number". 
"Western  Union  Number",  and 
"Telephone  Number"  and  inserting 
"Facsimile  No.  215-697-2978"  in  their 
place." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Fayson,  FAR  Secretariat,  Office 
of  Federal  Acquisition  Policy,  GS 
Building.  Washington,  DC  20405.  (202) 
501-4755. 

Dated:  April  7.  1994. 
Albert  A.  Vicchiolia, 

Director.  Office  of  Federal  Acquisition  Policy. 
IFR  Doa  94-9067  Filed  4-13-94:  8:45  ami 

BILUNCCOOE  e820-M-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  940393-4003;  1.0. 121393A] 

RIN  0648^014 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretarj'l  issues  this  interim  final  rule 
to  revise  the  regulations  governing  the 
Atlantic  tuna  fisheries  to:  Establish 
fishing  category  quota  allocations  for  the 
1994  fishing  season;  amend  the 
specified  amount  of  other  species  to  be 
landed  as  a  condition  for  landing  an 
incidental  bycatch  of  bluefin  in  the 
southern  longHne  fishery:  adjust  the  line 
that  separates  the  northern  and  southern 
regulatory  areas  for  vessels  using 
longline  gear  and  possessing  an 
Incidental  Catch  permit  for  bluefin;  and 
make  technical  corrections  to  clarify  the 
regulatory  text. 

TTiis  action  is  necessary  to  implement 
the  recently  adopted  quota 
recommendation  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  to  improve 
management  and  monitoring  of  the  U.S. 
bluefin  fisheries,  to  facilitate 
enforcement,  and  to  enhance  collection 
of  data  to  improve  assessment  of  the 
impacts  of  the  fisheries. 
EFFECTIVE  DATE:  April  16.  1994. 
ADDRESSES:  Copies  of  the  Final 
Environmental  Assessment/  Regulatory 
Impact  Review,  are  available  from 
Richard  H.  Scbaefer.  Director.  Office  of 


Fisheries  Conservaticm  and  Management 

(F/CM),  NMFS.  1315  East- West 
Highway,  Silver  Spring,  MD  20910. 
Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection-of-information  requirement 
contained  in  this  rule  should  be  sent  to 
Richard  H.  Schaefer  at  the  above 
address  and  to  the  Office  of 
Management  and  Budget  (OMB). 
Attention:  NOAA  Desk  Officer. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 

SUPPtXMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285 
implementing  the  recommendations  of 
lOCAT  and  issued  under  the  authority 
of  the  Atlantic  Tunas  Convention  Act 
(ATCA),  16  U.S.C.  971  ef  seq.  The 
ATCA  authorizes  the  Secretary  to 
implement  regulations  as  may  be 
necessary  to  carry  out  the 
recommendations  of  ICCAT.  The 
authority  to  implement  the  ICCAT 
recommendations  is  delegated  from  the 
Secretary  to  the  Assistant  Administrator 
for  Fisheries.  NOAA  (AA). 

Purpose  of  Current  Action 

Background  information  about  this 
action  was  provided  in  the  proposed 
rule  (59  FR  2813,  January  19, 1994)  and 
is  not  repeated  here. 

Management  Measures 

These  regulatory  changes  will 
improve  NMFS'  ability  to  implement 
the  ICCAT  recommendations  and 
further  the  management  objectives  for 
the  domestic  tuna  fisheries: 

1.  Quota  Allocations 

Quota  allocations  by  permit  category 
are  maintained  at  the  1993  level  The 
required  1  percent  overall  reduction  for 
the  U.S.  fishery  is  taken  from  the  reser\'e 
category. 

2.  Boundary  Adjustment 

The  line  designating  the  northern  and 
southern  management  areas  for  the 
Incidental  category  is  adjusted  south  to 
34"  N.  latitude. 

3.  Minimum  Landings  Requirement 

The  directed  fishery  minimum 
poundage  requirement  of  landing  one 
bluefin  tuna  in  the  southern 
management  area  for  vessels  permitted 
in  the  Incidental  category  is  decreased 
to  1,500  pounds  (680  kg]  during  the 
months  of  January  through  April,  and  is 
increased  to  3.500  (1.568  kg)  pounds 
during  tiie  montlis  of  May  through 
December. 
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4.  Technical  Corrections 

A  number  of  technical  corrections  to 
the  regulations  at  50  CFR  part  285  are 
made  to:  Add  definitions  for  straight 
fork  length  and  curved  fork  length; 
delete  an  obsolete  reference  to  at-sea 
processing  of  bluefin  tuna;  adjust  the 
conditions  under  which  retention  of 
small  fish  is  authorized  to  account  for 
the  recently  implemented  Angling 
category  permit  and  prohibit  possession 
of  small  bluefin  taken  by  unauthorized 
gear;  clarify  the  catch  limits  which 
apply  to  vessels  holding  r^nnits  for 
both  the  Angling  and  General  categories; 
define  more  clearly  the  biweekly 
reporting  periods  for  b''iefin  tuna 
transactions;  and  instruct  bluefin 
dealers  to  mail  required  reporting  forms 
at  the  dealer's  expense.  These  changes 
will  not  affect  the  conduct  of  the  tuna 
fisheries  except  to  facilitate 
enforcement.  Without  such  changes,  the 
fisheries  cannot  be  monitored  or 
enforced  with  maximum  effectiveness. 

Comments  and  Responses 

1 .  Quota  Allocations 

Comment  Given  the  need  for  stock- 
rpHuilding,  allocating  301  mt  to  the 
pi  rse  seine  category  is  unjustified. 

Response:  Within  limits  and 
gi  idelines  arising  from 
recommendations  of  ICCAT,  as  required 
b}  U.S.  law,  NMFS  allocated  a  limited 
r€  ^ource  to  the  various  categories 
a     ording  to  historical  catch  shares. 
1  lis  allocation  based  on  historical  share 
was  established  in  1992,  following  the 
1991  ICCAT-recommended  reductions 
in  quota  for  the  western  Atlantic. 

Comment:  NMFS  needs  to  establish  a 
set-aside  for  the  traditional  NY  Bight 
recreational  fishery. 

Response:  The  total  quota  of  school 
bluefin  tuna  that  NMFS  has  at  its 
disposal  (99  mt  or  8  percent  of  its 
national  quota)  was  determined  by 
ICCAT  at  the  November,  1993  meeting. 
Therefore,  as  required  by  the  Atlantic 
Tunas  Convention  Act,  NMFS  has  no 
discretion  to  raise  or  lower  that  amount. 
A  52.5  mt  subquota  of  school  bluefin 
tuna  is  reserved  for  recreational 
fishermen  in  the  area  from  New  Jersey 
north  and  is  based  on  average  catches 
from  those  areas  in  recent  years.  Given 
the  difficulties  of  monitoring 
recreational  catch  and  the  interannual 
variability  in  bluefin  migration  patterns, 
a  further  fractioning  of  quotas  would 
result  in  quota  management  areas  that 
would  be  impossible  to  administer  on  a 
real-time  basis. 

Comment:  Deducting  13  mt  from  the 
reserve  to  maintain  fishing  category- 
quotas  at  1993  levels  does  not  reduce 


fishing  mortality  nor  does  it  prepare  the 
industry  for  fijture  quota  reductions. 
Response:  With  respect  to  fishing 
mortality,  maintaining  allocations  by 
reducing  the  reserve  will  achieve  the 
same  results  as  reducing  all  categories 
proportionally.  The  reserve  is  used  only 
to  make  up  for  overharvest  in  any 
category.  NMFS  believes  a  reserve 
amount  of  18  mt  is  sufficient  for  the 
intended  purpose  of  maintaining  total 
ha.n.'s.st  within  the  U.S.  quota.  Recent 
iniprov-jments  in  quota  n:onitoring 
procedures  (e.g.,  faxing  dealer  reports) 
reduce  the  risk  of  commeri  ial  categories 
overharvesting  the  annua!  qi  eta. 
Further,  the  industry  is  awa.-e  of  the 
future  quota  reductions  reco.nmended 
by  ICCAT  in  1993. 

2.  Boundary  Adjiistmen' 

Comment:  Adjusting,  the  boundary 
line  between  the  northern  and  southern 
management  areas  v,ill  do  little  to 
reduce  mortality. 

Response:  Since  the  quotas  for  the 
two  Incidental  category  longline 
management  areas  would  remain  the 
same,  there  would  be  no  adverse  impwct 
on  the  ICCAT  stock  recover}'  program. 

3.  Minimum  Landings  Requirement 

Comment:  The  change  in  minimum 
landing  requirement  will  not  reduce 
bluefin  mortality.  Instead,  NTvlFS  should 
create  Jn  experimental  fishery  requiring 
specialized  gear  such  as  break-away 
leaders. 

Response:  Such  an  experimental 
fishery  requires  a  substantial  analysis  of 
environmental  and  economic  impacts 
and  considerable  research  is  needed  to 
develop  an  enforceable-  definition  or 
criteria  for  breakaway  gear.  Therefore, 
provisions  for  an  experimental  fishery 
could  not  be  included  into  this  interim 
final  rule  without  violating  notice  and 
comment  requirements.  However, 
NMFS  does  plan  to  consider  fully  the 
management  alternative  of  the  suggested 
experimental  fishery  in  the  proposed 
rulemaking  for  the  1995  fishing  season 
and  will  analyze  this  alternative  in  the 
Draft  Environmental  Impact  Statement 
(DEIS)  to  be  released  in  May  1994.  In 
the  interim,  NMFS  will  continue  to 
gather  information  (anecdotal  and 
scientific)  and  encourage  the  use  of 
specialized  gear  and  fishing  methods  to 
reduce  bluefin  mortality.  Fishermen  are 
encouraged  to  contact  NMFS  to  discuss 
alternative  means  of  avoiding  bluefin 
hook-ups.  To  the  extent  that  bluefin 
discards  are  reduced  through  shorter 
trips,  total  fishing  mortality  may 
decrease. 

Comment:  The  Mid-Atlantic  Fishery 
Management  Council  recommended  that 
NMFS  require  a  minimum  number  of 


days  between  landings  of  bluefin  tuna 
and  that  NMFS  develop  special  break- 
away  gear. 

Response:  A  minimum  number  of 
days  between  landing  a  bluefin,  in  the 
absence  of  other  restrictions,  would 
allow  for  an  intermittent  directed 
fishery",  contrary  to  the  ICCAT 
recommendation.  NMFS  agrees  with  the 
industry  that  a  minimum  number  of 
days  between  landings  in  conjunction 
with  a  minimum  poundage  requirement 
would  be  too  restrictive  for  Gulf 
longliners  and  would  only  result  in 
additional  discards.  NMFS  will 
continue  to  research  break-away  gear. 

4.  Technical  Corrections 

Comment:  Use  of  curved  length 
measurements  would  allow  the 
retention  of  illegal-sized  fish  so  the 
measurement  should  be  defined  and  its 
use  prohibited. 

Response:  NMFS  did  not  propose  to 
allow  use  of  curved  length 
measurements  to  determine  size  classes 
of  bluefin  tuna.  NMFS  sought  only  to 
clarify  the  alternative  measurement 
methods  and  to  take  comment  on  the 
feasibility  of  increasing  the  size  class 
definitions  to  account  for  the  cur\'ed 
length  method.  Once  additional 
industry  comments  and  field 
observations  are  made  concerning  the 
measurement  techniques  used  by  the 
industry  for  Atlantic  bluefin  tuna, 
NTvlFS  will  make  a  determination  about 
what  would  be  the  appropriate  method 
to  use.  If  the  curved  length 
measurement  were  to  become  standard, 
the  sizes  would  be  adjusted  accordingly. 
This  adjustment  would  not  allow 
retention  of  illegal-sized  bluefin. 

5.  Request  for  Comments  on  Closure 
Notices 

Comment:  Timely  notice  of  closures  is 
commendable  but  closures  should  err 
on  the  side  of  conservation. 

Response:  NNfFS  attempts  to  keep 
har\'ests  within  allotted  quota  levels  and 
has  retained  the  reserve  to  account  for 
overharvest  in  any  category. 

6.  The  Environmental  Assessment's 
"Finding  of  No  Significant  Impact" 

Comment:  Without  more  effective 
conservation  measures,  the  proposed 
rule  is  likely  to  have  significant  impacts 
on  bluefin  stock  recovery. 

Response:  The  proposed  actions 
continue  and  facilitate  implementation 
of  ICCAT's  long-term  program  for  stock 
recovery.  While  the  minor  changes 
affecting  the  1994  U.S.  domestic  fishery 
may  not  appear  to  significantly 
accelerate  stock  recovery,  they  are  an 
integral  part  of  an  overall  15  percent 
ICCAT  reduction  for  1994.  Analysis  of 
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more  far-reaching  management 
alternatives  will  continue  as  NMl'S 
prrpares  a  DEIS  for  the  1995  fishery.  As 
evidenc:e  of  commitment  to  this  long- 
tf!rm  process  of  stock  rebuilding,  NMFS 
issues  these  regulatory  changes  as  an 
interim  final  rule,  rnther  than  a  final 
rule.  This  interim  final  rule  will  he 
superseded  when  n-jnilatory  actions  art* 
implemented  for  the  1905  fisher)'  after 
completion  of  the  1^*94  ICCAT  meeting 
and  the  public  review  p.'-ocess  required 
under  the  National  Environmental 
Policy  Act. 

Changes  From  the  Proposed  Rule 

The  following  changes  were  made  to 
the  profKJsed  pjle:  In  §  285.22.  the 
Angling  category  subquotas  for  school 
size  tuna  are  indicated  to  one  decimal 
place  to  reflect  the  total  of  99  mt.  In 
§  265.24.  a  paragraph  has  been  added  to 
clarify  the  catch  limits  that  apply  to 
vessels  holding  permits  for  both  the 
Angling  and  General  categories. 

In  §  285.29,  language  was  added  to 
instruct  bluefin  dealers  to  mail  required 
reporting  forms  at  the  dealer's  expense. 
This  is  necessary  because  the  U.S. 
Department  of  Commerce  can  no  longer 
provide  postage  and  fees  for  the  delivery 
of  Dealer  Landing  Report  forms  to  the 
NMFS  Gloucester  office,  because  the 
post  office  no  longer  accepts  the 
previously  issued  government  postage- 
paid  envelope.  Also  in  §  285.29,  a 
clarification  is  made  to  define  the 
biweekly  reporting  periods  as  the  first 
day  to  the  fourteenth  day  of  each  month 
and  the  fifteenth  day  to  the  last  day  of 
the  month. 

At  the  request  of  NMFS  enforcement 
staff,  paragraph  (a)(28)  in  §285.31  is 
amended  to  prohibit  possession  of 
school,  large  school,  and  small  medium 
bluefin  tuna  taken  by  unauthorized  gear. 
Also,  a  correction  to  the  regulatory  text 
at  §  285.31  is  made  to  omit  paragraph  (c) 
relating  to  a  prohibition  on  certain 
forms  of  at-sea  processing  of  bluefin 
tuna.  A  prior  rule  change  (see  58  FR 
45286.  August  27. 1993)  affecting  at-sea 
processing  of  tunas  rendered  this 
paragraph  obsolete. 

Gassification 

This  interim  final  rule  is  published 
under  the  authority  of  the  ATCA.  16 
U.S.C.  971  et  seq.  The  AA  has 
determined  that  this  rule  is  necessary  to 
implement  the  recommendations  of 
ICCAT  and  is  necessary  for  management 
of  the  Atlantic  tuna  fisheries. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  the  fishing  category  quotas 
proposed  for  1994  will  remain  the  same 
as  current  quotas.  Also,  the  changes  to 
the  Incidental  Catch  category  will 
alleviate  some  of  the  restrictions 
impo.sed  on  fishermen  landing  bluefin 
taken  incidental  to  longlining  for 
swordfish.  sharks,  and  other  tunas. 
These  changes  will  facilitate 
enforcement  of  bluefin  regulations,  will 
have  a  modest  positive  economic  impact 
for  some  longiine  fishing  trips  and  will 
help  prevent  waste  of  bluefin  tuna 
whirh  would  otherwise  be  discarded 
dead.  Since  the  changes  made  to  the 
proposed  rule  are  not  such  as  would 
significantly  affect  a  substantial  number 
of  small  entities,  a  regulatory  flexibility 
analysis  was  not  prepared.  This  interim 
final  rule  has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866 

This  interim  final  rule  involves  a 
clarification  of  an  existing  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  that  has  been 
approved  by  OMB  (control  number 
0648-0239).  This  change,  in  reference  to 
the  daily  dealer  report,  clarifies  the 
requirement  to  indicate  the  type  of 
measurement  recorded  for  bluefin  tuna 
weights  and  lengths.  Public  reporting 
burden  for  this  collection-of-information 
is  estimated  to  average  3  minutes  per 
response  for  completing  the  requirement 
and  faxing  to  NMFS.  The  requirements 
for  the  bi-weekly  dealer  report  are  also 
restated.  The  reporting  burden  is 
estimated  to  average  33  minutes  per 
response.  Send  any  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  these  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  OMB  (see  AOOAESSES). 

NMFS  has  determined  that  there  is 
good  cause  to  waive  partially  the  30-day 
delay  in  the  effective  date  normally 
required  by  Section  553(d)  of  the 
Administrative  Procedure  Act  because 
reducing  Atlantic  bluefin  tuna  mortality 
in  the  incidental  longiine  southern  area 
fishery  is  necessary  for  compliance  with 
international  obligations.  Since  this 
fishery  is  underway,  early 
implementation  of  the  new  target 
species  minimum  catch  will  better 
ensure  that  bluefin  tuna  incidental 
mortality  is  minimized.  Early 
implementation  of  the  other  measures  is 
important  because  the  bluefin  fishery  is 
underway  and  these  measures  are 
necessary  for  effective  implementation 
of  the  ICCAT  recommendations. 

List  of  Subjects  in  SO  CFR  Part  285 

Fisheries.  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 


Datpd;  April  8. 1994. 
Charles  KamcUa, 

Acting  Program  Management  Offtcf^. 
National  Marine  f  is/ienes  Senice. 

For  the  rea.sons  set  out  in  the 
preamble.  50  CFR  part  285  is  amended 
as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  28r) 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

2.  In  §  285.2,  the  definition  of  "fork 
length"  is  removed  and  definitions  for 
"cun-ed  fork  length"  and  "straight  fork 
length"  are  added,  in  alphabetical  order, 
to  read  as  follows: 

§2a5.2    Definitions. 


Cur\'ed  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
bluefin  tuna  taken  in  a  line  tracing  the 
contour  of  the  body  along  the  middle  of 
the  lateral  surface  from  the  tip  of  the 
snout  to  the  fork  of  the  tail. 
•        •        •        •        • 

Straight  fork  length  means  a 
measurement  of  the  length  of  Atlantic 
bluefin  tuna  taken  in  a  straight  line 
along  the  middle  of  the  lateral  surface 
from  a  line  perpendicular  to  the  tip  of 
the  snout  to  a  line  perpendicular  to  the 
fork  of  the  tail. 


3.  Section  285.22  is  amended  as 
follows: 

a.  In  paragraphs  (a)  and  (i)  change 
"A^\"  to  read  "Assistant  Administrator" 
wherever  it  occurs. 

b.  In  paragraph  (d)  introductory  text, 
change  "100  mt"  to  read  "99  mt". 

c.  m  paragraphs  (d)  (1)  and  (2),  change 
"47  mt"  and  "53  mt"  respectively  to 
read  "46.5  mt "  and  "52.5  mt" 
respectively. 

a.  In  paragraph  (e)  introductory  text, 
change  "226  mt"  to  read  "113  mt"  and 
paragraph  (e)(1)  is  revised  to  read  as 
follows: 

§285.22    Quotas. 


(e)*   •   • 

(1)  109  mt  for  longUne  vessels.  No 
more  than  86  mt  may  be  caught, 
retained,  possessed,  or  landed  in  the 
area  south  of  34°00'  N.  latitude. 


e.  In  paragraph  (f)  introductory  text, 
change  "31  mt"  to  read  "18  mt". 

4.  Section  265.23  is  amended  by 
revising  paragraphs  (c)  (1)  and  (2)  to 
read  3S  follows: 

§285.23    Incidental  catch. 
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(c)*  •  • 

(1)  One  fish  per  vessel  per  fishing  trip 
landed  south  of  34''00'  N.  latitude, 
provided  that  for  the  months  of  January 
through  April  at  least  1,500  pounds  (680 
kg),  and  for  the  months  of  May  through 
December  at  least  3,500  pounds  {1,588 
kg),  either  dressed  or  round  weight,  of 
species  other  than  Atlantic  bluefin  tuna 
are  legally  caught,  retained,  and 
offloaded  from  the  same  trip  and  are 
recorded  on  the  dealer  weighout  as  sold: 
and 

(2)  Two  percent  by  weight,  either 
dressed  or  round  weight,  of  all  other 
fish  legally  landed,  offioaded  and 
documented  on  the  dealer  weighout  as 
sold  at  the  end  of  each  fishing  trip, 
north  of  34"'00'  N.  latitude. 

•  •        •        •        • 

5.  Section  285.24  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S  285.24    Catch  limits. 

•  •         •         *         • 

(e)  Vessels  holding  multiple  permits. 
Anglers  aboard  vessels  jointly  permitted 
in  the  Angling  category  and  the  General 
category  or  Incidental  (Rod  and  Reel) 
category  may  catch,  retain,  possess,  or 
land  each  day  the  bag  or  boat  limits  for 
anglers  sp>ecified  in  paragraphs  (d)(1) 
through  (d)(4)  of  this  section.  In 
addition  to  the  Angling  category  catch 
limits,  one  of  the  following  vessel  limits 
apply:  (1)  The  daily  vessel  limit  for  large 
medium  or  giant  Atlantic  bluefin  tuna 
applicable  to  the  General  category  as 
specified  in  paragraph  (a)  of  this 
section,  or 

(2)  The  annual  vessel  limit  for  large 
medium  or  giant  Atlantic  bluefin  tuna 
applicable  to  the  Incidental  (Rod  and 
Reel)  category  as  specified  in  paragraph 
(d)  of  section  285.23. 

6.  In  §  285.26,  the  introductory  text 
preceding  the  table  is  revised  to  read  as 
follows: 

§285.26    Size  classes. 

Straight  fork  length  will  be  the  sole 
criterion  for  determining  the  size  class 
of  Atlantic  bluefin  tuna.  For  any 
Atlantic  bluefin  tuna  found  with  the 
head  removed,  it  is  deemed,  for 
purposes  of  this  subpart,  that  the  tuna. 
when  caught,  fell  into  a  size  class  in 
accordance  with  the  following  formula: 
Total  straight  fork  length  equals  pectoral 
fin  straight  fork  length  multiplied  by  a 
factor  of  1.35.  For  this  purpose,  all 
measurements  must  be  taken  in  a 
straight  line  along  the  middle  of  the 
lateral  surface  from  a  line  perpendicular 
to  the  dorsal  insertion  of  the  pectoral  fin 
of  the  beheaded  fish  to  a  line 
perpendicular  to  the  fork  of  the  tail  (PF, 
see  Figure  1).  The  pectoral  fin  straight 
fork  length  will  be  the  sole  criterion  for 


determining  the  size  class  of  a  beheaded 
Atlantic  bluefin  tuna.  Total  straight  fork 
length  will  be  the  sole  criterion  for 
determining  the  size  class  of  whole 
(head  on)  Atlantic  bluefin  tuna.  Atlantic 
bluefin  tuna  are  deemed  to  fall  into  a 
size  class  according  to  the  following 
table;  approximate  round  weights  are 
given  for  illustrative  purposes  only. 

*  •        •        •        * 

7.  Section  285.29  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

§  285.29    Dealer  recordkeeping  and 
reporting. 

•  •         •         •         » 

(a)  Must  submit  to  the  Regional 
Director  via  both  electronic  facsimile 
(FAX)  and  the  existing  postal  system  a 
daily' report  on  a  reporting  card 
provided  by  NMFS,  within  24  hours  of 
the  purchase  or  receipt  of  each  Atlantic 
bluefin  tuna  from  the  person  or  vessel 
that  harvested  the  fish.  A  FAX  of  said 
card  must  be  received  at  the  NMFS  NE 
Regional  Office  (FAX  508-281-9135) 
within  24  hours  of  the  purchase  or 
receipt  of  each  Atlantic  bluefin  tuna. 
Additionally,  said  card  must  be 
postmarked  and  mailed  at  the  dealer's 
expense  within  24  hours  of  the  purchase 
or  receipt  of  each  Atlantic  bluefin  tuna. 
Each  reporting  card  must  be  signed  by 
the  vessel  permit  holder  or  vessel 
operator  to  verify  the  name  of  the  vessel 
that  landed  the  fish  and  must  show  the 
Atlantic  bluefin  tuna  vessel  permit 
number,  metal  tag  number  affixed  to  the 
fish  by  the  dealer  or  assigned  by  an 
authorized  officer,  the  date  landed,  the 
port  where  landed,  the  round  and/or 
dressed  weight  (indicating  which 
weight(s)  measured),  the  total  or 
pectoral  fin  straight  and/or  curved  fork 
length  (indicating  which  length(s) 
measured),  gear  used,  and  area  where 
the  fish  was  caught. 

(b)*   *  * 

(1)  Said  report  must  be  postmarked 
and  mailed  at  the  dealer's  expense 
within  10  days  after  the  end  of  each  2- 
weak  reporting  period  in  which  Atlantic 
bluefin  tuna  were  purchased,  received, 
or  imported.  The  biweekly  reporting 
periods  are  defined  as  the  first  day  to 
the  fourteenth  day  of  each  month  and 
the  fifteenth  day  to  the  last  day  of  the 
month.  Each  report  must  specify 
accurately  and  completely  for  each  tuna 
purchased:  Date  of  landing  or  import; 
vessel  Atlantic  Bluefin  Tuna  permit 
number  (if  appropriate);  metal  tail  tag 
number;  weight  in  pounds  or  kilograms 
(specify  if  round  or  dressed);  nature  of 
the  sale  (dockside  or  consignment); 
prioe  per  pound  or  kilogram  (round  or 
dressed  weight);  and  destination  of  the 
fish  (domestic  or  export).  In  addition. 


dealers  may  indicate  the  quality  rating 
of  their  bluefin  tuna:  (A,  B.  or  C)  for  four 
attributes  (freshness,  fat,  color,  and 
shape). 

•        •        •        •        • 

8.  Section  285.31  is  amended  by 
removing  paragraph  (c)  and  by  revising 
paragraphs  (a)(28),  {a)(30),  and  (a)(37)  to 
read  as  follows: 


§285.31 

(a)* 


Prohibitions. 


(28)  Fish  for  or  catch  school,  large 
school  or  small  medium  Atlantic  bluefin 
tuna  with  gear  other  than  hook  and  line, 
which  is  held  by  hand  or  rod  and  reel 
made  for  this  purpose,  or  to  possess 
such  fish  taken  with  unauthorized  gear; 

•  •        *        *        • 

(30)  Fish  for,  catch,  retain,  possess  or 
land  Atlantic  bluefin  tuna  from  the  Gulf 
of  Mexico  except  as  specified  under 
§  285.23(c),  and  (d); 

***** 

(37)  Fish  for,  catch,  retain,  possess  or 
land  any  Atlantic  bluefin  tuna  less  than 
1 78  cm  from  a  vessel  other  than  one 
issued  an  Angling  Category  permit 
under  §  285.21.  or  a  Purse  Seine 
category  permit  and  operating  under 
§  285.23(e). 

•  •         *         •         • 
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50  CFR  Part  663 

[Docket  No.  940257-4105;  i.D.  012494C] 

RIN  0648-AF76 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
establish  requirements  for  combining 
two  or  more  limited  entry  Pacific  Coast 
groundfish  fishery  permits  endorsed 
with  vessel  lengths  from  smaller  vessels 
into  a  single  limited  entry  permit 
endorsed  with  a  larger  length  for  use 
with  a  single  fishing  vessel.  This  rule  is 
necessary  to  comply  with  regulations 
that  require  the  Director,  Northwest 
Region,  NMFS  (Regional  Director),  to 
develop  and  implement  a  standardized 
measure  of  harvest  capacity  for  the 
purpose  of  determining  the  appropriate 
endorsed  lengths  for  limited  entry 
permits  created  by  combining  two  or 
more  permits  with  smaller  size 
endorsements. 


JMI 
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EFFECTIVE  DATE:  April  8,  1994. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  and 
the  Final  Regulatory  Flexibility  Analysis 
(FRFA)  are  available  from  J.  Gary  Smith, 
Acting  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7G0O 
Sand  Point  Way  NE.,  BIN  C15700, 
Seattle,  WA  98115-0070;  or  Anneka  W. 
Bane,  Acting  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  W.  Ocean  Blvd.,  suite  4200, 
Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  6  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  was  prepared  by  the  Pacific 
Fishery  Management  Council  (Council), 
approved  on  September  4, 1992,  and 
implemented  bv  NMFS  on  November 
16,  1992  (57  FR' 54001),  through 
regulations  codified  at  50  CFR  part  663, 
subpart  C.  Amendment  6,  also  called  the 
"Limited  Entry  Plan,"  is  intended  to 
ccmtrol  the  harvesting  capacity  of  the 
groundfish  fishing  fleet  by: 

(1)  Limiting  the  overall  number  of 
vessels; 

(2)  Limiting  the  number  of  vessels 
using  each  of  the  three  major  gear  types; 
and 

(3)  Limiting  increases  in  vessel 
harvest  capacity  by  limiting  vessel 
length. 

Amendment  6  requires  that  each 
limited  entry  fishing  permit  be  endorsed 
with  the  length  overall  of  the  vessel  that 
initially  qualified  for  the  permit  (except 
for  certain  exceptions  explained  in  the 
implementing  regulations).  A  permit 
can  only  be  used  for  a  vessel  that  is  no 
more  than  5  ft  (1.5  m)  longer  than  the 
endorsed  size  on  the  permit  or  for  a 
smaller  vessel.  Vessel  owners  may  fish 
with  larger  vessels  by  combining 
permits  for  smaller  vessels.  Regulations 
at  50  CFR  663.33(g)  require  the  Regional 
Director,  with  professional  advice  of 
marine  architects  and  other  qualified 
individuals,  and  after  consultation  with 
the  Council,  to  develop  and  implement 


a  standardized  measure  of  harvest 
capacity  for  the  purpose  of  determining 
the  appropriate  endorsed  lengths  for 
limited  entry  permits  created  by 
combining  two  or  more  permits  with 
smaller  size  endorsements. 

Amendment  6  bases  the  system  for 
combining  limited  entry  permits  in  the 
Pacific  Coast  groundfish  limited  entry 
fishery  on  overall  length  of  the  fishing 
vessel.  The  standard  it  sets  is  that  the 
harvest  capacity  represented  by  the 
appropriate  length  endorsement  for  the 
combined  permit  not  exceed  the  sum  of 
the  harvest  capacities  of  the  permits 
being  combined.  As  provided  by 
Amendment  6,  the  standard  applies 
regardless  of  the  target  species  being 
fished,  and  is  applicable  equally  to 
trawl,  longline,  and  fish  trap  (pot) 
vessels.  As  a  practical  matter,  any 
system  for  combining  permits  must  also 
provide  the  Hexibility  for  vessel  owners 
to  mix  and  match  permits  with  a  variety 
of  different  length  endorsements  in 
order  to  achieve  the  desired  length 
endorsement  for  a  larger  vessel.  Once 
the  relationship  between  length  and 
harvesting  capacity  is  established,  a 
table  can  be  generated  that  assigns  a 
certain  number  of  capacity  rating  points 
for  each  increment  of  vessel  length. 
Such  a  table  can  be  used  by  vessel 
owners  to  determine,  at  a  glance,  how 
many  rating  points  are  needed  for  any 
particular  length  of  vessel.  Under 
Amendment  6,  only  limited  entry 
permits  with  "A"  gear  endorsements 
may  be  combined,  and  only  permits  for 
the  same  gear  type  (e.g.,  longline  and 
longline,  not  trawl  and  longline)  may  be 
combined. 

This  final  rule  adds  a  table  to  the 
regulations  implementing  Amendment  6 
that  assigns  a  certain  number  of  capacity 
rating  points  per  foot  of  vessel  length 
(see  Table  1  added  to  §  663.33(g)).  The 
table  of  capacity  rating  points  per  foot 
increment  of  vessel  length  up  to  a  vessel 
length  of  150  ft  (45.7  m)  is  based  on  a 
curvilinear  relationship  described  as 
length  to  the  2.5  power.  For  vessels 
larger  than  150  ft  (45.7  m),  the 
relationship  is  a  straight  line  (constant 
slope)  increasing  the  number  of  60-foot 
(18.3  m)  permits  required  per  increment 
of  vessel  length,  so  that  a  200-foot  (61.0 
m)  vessel  would  require  twelve  60-foot 
(18.3  m)  permits  and  a  400-foot  (121.9 


m)  vessel  would  require  twenty  60-foot 
(18.3  m)  permits. 

The  preamble  to  the  proposed 
regulations  (59  FR  9171;  February  25, 
1994)  contains  a  more  complete 
explanation  of  the  relationship  between 
length  and  harvesting  capacity  for 
combining  permits.  Also  described  in 
the  proposed  rule  is  an  explanation  of 
the  technical  bases  for  the  schedule 
chosen  by  NMFS  (called  the  NMFS 
preferred  approach  in  the  proposed 
rule),  as  well  as  a  description  of  two 
other  alternatives,  one  initially 
proposed  by  NMFS  (Initial  Alternative 
I),  the  other  by  the  Council  (Initial 
Alternative  II).  The  proposed  rule 
requested  public  comments  not  only  on 
the  NMFS  preferred  approach,  but  on 
Irtitial  Alternatives  I  and  II  as  well.  This 
rule  implements  the  NMFS  preferred 
approach,  as  described  in  the  proposed 
rule.  The  final  rule  addresses  what  is 
primarily  a  technical  issue  with  little  or 
no  conservation  implications. 

The  relationship  between  vessel 
length  and  harvest  capacity  chosen  in 
the  final  rule  is  conservative  and  treats 
vessels  of  all  lengths  equitably.  It  was 
chosen  based  on  the  recognition  that 
smaller  vessels  appear  to  produce  at  a 
level  closer  to  their  har\'esting  capacity, 
while  larger  vessels,  especially  200  ft 
(61.0  m)  and  larger,  may  currently 
produce  considerably  below  their  actual 
capacity.  As  a  result,  the  chosen 
relationship  reflects  the  expectation  that 
the  harvesting  capacity  for  larger  vessels 
is  potentially  greater  than  the  actual 
amounts  that  vessels  of  that  size  have 
produced  historically. 

Initial  Alternative  I  carried  the 
curvilinear  relationship  only  to  90  ft 
(27.4  m)  and  the  straight  line 
relationship  to  200  ft  (61.0  m)  (ten  60- 
foot  (18.3  m)  permits),  with  no  increase 
in  capacity  rating  points  for  vessels 
larger  than  200  ft  (61.0  m).  The 
Council's  recommended  formula.  Initial 
Alternative  II,  was  curvilinear  to  200  ft 
(61.0  m)  with  the  straight  line 
relationship  beginning  with  twenty  60- 
foot  (18.3  m)  permits  at  200  ft  (61.0  m) 
and  ending  with  thirty-two  60-foot  (18.3 
m)  permits  for  400-foot  (121.9  m) 
vessels.  All  three  concepts  are  shown 
graphically  in  Figure  1. 
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Comments  and  Responses 

Written  comments  were  submitted  by 
6  fishing  vessel  owners'  associations 
(Coast  Draggers  Association, 
Fishermen's  Marketing  Association, 
United  Catcher  Boats,  American  Factory 
Trawlers  Association,  and  2  from  Mid- 
Water  Trawlers  Cooperative),  6  seafood 
processing  companies,  the  Astoria 
Chamber  of  Commerce,  48  individuals 
or  corporations  associated  with 
individual  catcher  vessels  primarily 
involved  in  the  Pacific  whiting  fishery, 
3  corporations  owning  catcher- 
processors  (factory  trawlers),  and  a 
corporation  owning  a  mothership 
processor.  Thirty  of  the  comments 
received  were  from  Newport,  Oregon. 
The  total  number  of  comments  received 
was  65,  with  54  advocating  adoption  of 
the  proposal  recommended  by  the 
Council  (Initial  Alternative  Ilj,  5 
advocating  the  NMFS  initial  proposal 
(Initial  Alternative  I),  3  supporting  the 
NMFS  preferred  approach,  and  3 
offering  comments  but  no  preference. 

Comment  1 :  Twenty-two  commenters 
argued  that  the  NMFS  preferred 
approach  would  increase  harvest 
capacity  in  the  Pacific  whiting  fishery 
because  large,  efficient  factory  trawlers 
with  a  significant  harvesting  capacity 
would  purchase  permits  issued  to 
historically  unproductive  vessels,  many 
with  little  or  no  historical  catch  of 
whiting,  thus  increasing  the  overall 
harvest  capacity  in  the  groundfish 
fishery,  and  particularly  the  whiting 
fishery. 

Response:  Most  of  the  commenters 
favoring  the  Council's  recommendation 
argued  that  the  purchase  of  a  permit 
with  marginal  historical  production  by 
the  owner  of  a  potential  highline  vessel 
would  increase  capacity  in  the  fishery. 
Most  of  these  commenters  made  no 
distinction  between  harvest  capacity, 
fishing  effort,  and  actual  production 
(catch).  Fishing  effort  is  the  actual 
intensity  with  which  a  vessel/permit  is 
used.  It  represents  an  amount  of  fishing 
activity  per  time  period,  not  an  amount 
of  catch.  In  the  context  of  this  rule, 
capacity  refers  to  the  potential  amount 
of  fish  that  can  be  caught  and  retained 
by  a  vessel  of  a  given  length.  Since 
permits  are  transferable,  it  is  important 
to  note  that  the  potential  catch 
associated  with  capacity  is  not 
necessarily  the  historical  catch  of  that 
vessel,  but  rather  the  potential  of  the 
permit  when  affixed  to  a  successful 
vessel  of  the  same  size. 

The  Council  in  Amendment  6 
specifically  instructed  NMFS  to  develop 
a  schedule  for  combining  permits  that 
assured  that  harvest  capacity,  not 
fishing  effort  or  catch,  did  not  increase. 


The  schedule  chosen  by  NMFS  is  an 
attempt  to  keep  the  capacity  represented 
by  the  sum  of  fishery  permits  from 
increasing.  When  permits  are  combined, 
the  capacity  of  the  resulting  permit 
should  not  exceed  the  capacity  of  the 
group  of  permits  that  have  been 
combined.  The  capacity  of  a  permit  is 
not  defined  by  the  level  of  fishing  effort 
or  production  that  its  owner  may  have 
experienced  over  the  preceding  years, 
but  by  its  potential  for  use  by  a  highline 
vessel  of  the  endorsed  size. 

The  degree  to  which  a  permit  is 
actually  used  may  be  referred  to  as 
effort.  The  goals  and  objectives  of 
Amendment  6  clearly  identify 
"capacity"  of  permits,  not  the  effort 
with  which  they  are  applied,  as  being 
the  focus  for  constraint  in  the  limited 
entry  program  in  general,  and  the 
formula  for  combining  permits  in 
particular.  Thus,  even  though  effort  may 
increase  as  permits  are  transferred  from 
less  intensive  to  more  intensive 
operations,  in  terms  of  fleet  capacity,  it 
makes  no  difference  whether  a  vessel 
combines  permits  from  ten  60-foot  (18.3 
m)  vessels  that  each  landed  1  mt  the  last 
5  years,  or  from  ten  60-foot  (18.3  m) 
vessels  that  each  landed  5,000  mt  over 
the  same  period.  The  relevant  question 
for  determining  capacity  is  what  an 
individual  could  have  caught  with  the 
permit,  using  a  quality  vessel  of  the 
same  length,  with  a  knowledgeable 
skipper  and  an  efficient  crew. 

The  fact  that  potential  highliners  will 
increase  overall  effort  and  production  in 
the  fishery  by  obtaining  permits  from 
individuals  who  are  making  little  use  of 
them  is  not  siu-prising;  this  likelihood  is 
addressed  in  the  analysis  for 
Amendment  6.  The  Council  could  have 
reduced  the  potential  for  increases  in 
effort  resulting  from  permit  transfers  by 
establishing  more  rigorous  minimum 
landing  requirements  for  initial 
qualification  for  permits,  but  the 
Council's  final  action  did  not  include 
different  minimum  landing 
requirements  for  vessels  of  different 
length.  Alternatively,  Amendment  6 
could  have  constrained  outputs 
(landings)  by,  for  example,  attaching 
landing  endorsements  to  the  permits, 
rather  than  length  endorsements.  In 
order  for  a  vessel  to  increase  its 
landings,  it  would  have  had  to  buy  a 
permit  endorsed  for  an  appropriate 
amount  of  tonnage.  This  would  have 
prevented  little-used  vessels  from  being 
transformed,  through  permit  sale,  into 
highliners,  without  production  having 
been  reduced  by  someone  else. 
However,  in  constraining  inputs  to  the 
fishery  (vessel  length  and  gear)  rather 
than  outputs,  the  Council  was  aware 


that  increases  in  effort  and  production 
might  occur. 

One  example  given  by  a  conunenter  to 
justify  concern  about  unproductive 
permits  being  transferred  to  a  highline 
vessel  was  that,  for  example,  a  300-foot 
(91.4  m)  factory  trawler,  producing 
about  400  mt  per  day,  could  obtain  a 
limited  entry  permit  by  obtaining  13 
permits  from  thirteen  65-foot  (19.8  m) 
shrimp  vessels  that  historically  caught 
an  aggregate  of  less  than  400  mt  of 
whiting  over  a  whole  year.  However,  it 
is  also  true  that,  if  eadi  one  of  those  13 
permits  was  sold  to  a  highline  65-foot 
(19.8  m)  vessel  making  at-sea  deliveries 
of  whiting,  the  13  vessels  could  easily 
deliver  an  aggregate  of  more  than  1,000 
mt  per  day,  based  on  data  from  the  1991 
whiting  fishery.  As  this  example 
illustrates,  the  potential  for  increasing 
effort  in  the  whiting  fishery  is  not 
simply  an  issue  that  arises  with  regard 
to  factory  trawlers  combining  permits  in 
order  to  enter  the  fishery.  Quite  the 
contrary,  historically  unproductive 
permits  for  vessels  under  110  ft  (35.5  m) 
could  generate  as  much  or  more 
additional  catch  in  the  whiting  fishery 
if  they  were  transferred/combined  to 
highline  vessels  within  the  same  size 
range  than  if  they  were  combined  to 
accommodate  the  use  of  a  factory 
trawler. 

NMFS  agrees  that  fishing  effort  will 
tend  to  increase  with  the  combining  of 
permits  for  factory  trawlers  in  the 
whiting  fishery.  Likewise,  the  amount  of 
capacity  utilized  in  the  whiting  fishery 
will  increase  as  permits  issued  for 
vessels  with  no  historical  whiting  catch 
are  transferred  to  vessels  that  fish  for 
whiting  Those  transfers  represent  a 
transfer  of  capacity  from  the  non- 
whiting  fisher)',  or  alternatively  the 
groundfish  fishery  as  a  whole,  into  the 
whiting  fisher)'.  However,  it  cannot  be 
ignored  that  permits  that  are  combined 
to  support  100-foot  (30.5  m)  catcher 
boats,  or  even  those  that  are  transferred 
between  vessels  of  the  same  size,  will 
also  lead  to  increases  in  effort,  and,  if 
transferred  into  the  whiting  fishery,  to 
increases  in  capacity  in  the  whiting 
fishery.  Regardless  of  the  size  of  her/his 
vessel,  an  entering  highliner  will  always 
attempt  to  purchase  permits  as  cheaply 
as  possible,  and  that  will  involve 
seeking  out  permits  that  are  generating 
the  least  amount  of  money  for  their 
current  owners. 

Comment  2.  Nine  commenters  argued 
that  NMFS'  use  of  a  60-foot  catcher 
vessel  in  the  whiting  fishery  for 
comparison  with  factory  trawlers  was 
flawed,  because  the  average  length  of 
catcher  vessels  delivering  whiting  is 
closer  to  85  ft  (25.9  m)  or  90  ft  (27.4  m) 
in  length.  They  argued  that,  if  the  same 
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comparison  were  done  using  a  90- foot 
(27.4  m)  vessel  length  for  a  catcher 
vessel,  the  results  would  show  that  the 
NMFS  preferred  approach  was  not 
conservative  enough  to  prevent  harvest 
capacity  from  increasing. 

nesponse:  The  2.5  exponential 
relationship  for  vessel  length,  explained 
in  the  proposed  rule,  which  provided  a 
good  fit  for  the  highline  production  data 
in  the  non-whiting  sector  of  the 
groundfish  fishery,  does  not 
characterize  the  length-production 
relationship  observed  in  the  whiUng 
fishery.  Because  the  relationship 
between  production  and  vessel  length 
departs  dramatically  from  the 
exponential  cxurve  for  all  vessels  in  the 
whiting  fishery,  highline  production 
data  were  determined  to  be  the  best  way 
to  illustrate  the  relationship  of  potential 
harvest  capacity  to  vessel  length  for 
vessels  in  the  whiting  fishery.  Although 
production  data  are  used  to  illustrate 
relationships  between  vessels  of 
different  lengths,  the  potential  han'est 
capacity  of  vessels  larger  than  150  ft 
(45.7  m)  is  presumed  to  be  greater  than 
the  historical  highline  production  for 
those  vessels.  The  formula  promulgated 
by  this  rule  takes  the  difference  between 
a  vessel's  highline  production  data  and 
potential  harvest  capacity  into  account. 
Highline  production  is  the  average 
production  for  the  top  25  percent  of  the 
vessels  in  each  vessel  class.  For 
analytical  purposes,  highline 
production  values  are  used  to 
demonstrate  trends  and  relationships 
between  vessels  of  different  lengths  for 
vessels  that  participate  substantially  in 
the  whiting  fishery. 

Because  the  increase  in  historical 
production  per  increment  in  vessel 
length  for  factory  trawlers  is  less  than 
the  increase  in  production  per 
increment  demonstrated  by  smaller 
vessels  in  the  groundfish  (non-whiting) 
fishery,  comparison  of  the  highline 
catch  amounts  associated  with  number 
of  permits  needed  for  a  factory  trawler 
is  affected  by  the  size  of  vessel  chosen 
for  comparison.  As  an  example, 
compare  the  number  of  60-foot  (18.3  m) 
and  90-foot  (27.4  m)  permits  that  would 
be  required  for  a  permit  for  a  300-foot 
(91.4  m)  vessel.  If  a  300-foot  (91 .4  m) 
factory  trawler  were  to  obtain  all  of  its 
permits  from  60-foot  (18.3  m)  boats, 
under  the  NMFS  preferred  approach  it 
would  need  about  sixteen  permits. 
Since  the  1991  highline  production  data 
for  60- foot  (18.3  m)  vessels  was 
estimated  to  be  about  470  mt  per  week, 
these  permits  represent  7,500  (16  x  470) 
mt/week  of  catching  capacity  in  the 
offshore  whiting  fishery.  During  the 
same  year,  the  highline  production  data 
for  factory  trawlers  aroimd  300  ft  (91.4 


m)  in  length  was  in  the  1,000-1,100  mt/ 
week  range.  In  1992,  highline  factory 
trawler  production  went  up,  but  was 
still  generally  less  than  2,000  mt/week. 
Thus,  the  demonstrated  capacity  of  the 
sixteen  60-foot  (18.3  m)  vessels  is  still 
greater  than  the  1992  factory  trawler 
catch  by  a  factor  of  at  least  three. 

If,  on  the  other  hand,  the  factory 
trawler  were  to  acquire  all  of  its  permits 
from  90-foot  (27.4  m)  trawlers,  it  would 
need  a  total  of  6.  A  90-foot  (27.4  m) 
vessel's  highline  production  data  was 
610  mt/week,  which  is  only  30  percent 
higher  than  for  a  60- foot  (18.3  m)  vessel. 
Thus,  the  demonstrated  production  of 
these  six  vessels  combined  amounts  to 
slightly  more  than  3,500  mt/week. 
While  this  value  is  less  than  the  amount 
a  3  00- foot  (91.4  m)  vessel  might  harvest 
occasionally  in  the  pollock  fishery,  it  is 
higher  than  any  weekly  catch  observed 
by  a  factory  trawler  over  recent  years  in 
the  whiting  fishery.  This  example 
illustrates  that  a  reasonable  safety  factor 
still  exists,  even  if  90-foot  (27.4  m) 
vessels  are  used  for  comparison  with 
factory  trawlers. 

Sixty-foot  (18.3  m)  vessels  were 
selected  for  comparison  with  the  factory 
trawlers  in  the  whiting  fishery  for 
several  reasons.  First,  that  size  of  vessel 
was  common  among  all  three  gear  tj'pes 
(trawl,  longline,  and  pot)  and  Sius 
allows  a  comparison  of  harvest  capacity 
and  vessel  length  for  all  three  gear 
types.  Second,  60-foot  (18.3  m)  catcher 
vessels  were  assumed  to  be  producing 
closer  to  their  actual  harvest  capacity 
than  80-  or  90-foot  (24.4—27.4  m) 
catcher  vessels.  Therefore,  60-foot  (18.3 
m)  vessel  permits  were  used  as  a 
yardstick  to  compare  the  relationships 
between  harvest  capacity  and  vessel 
length  for  vessels  using  all  three  gear 
types  and  participating  in  the  non- 
whiting  sector  of  the  fishery. 

Finally,  the  appropriateness  of 
choosing  comparison  values  is  not 
determined  by  the  make-up  of  the 
current  whiting  fleet,  but  by  the  length 
composition  of  the  permits  that  are 
actually  assembled  in  order  to  license  a 
factory  trawler.  Since  permits  may  be 
acquired  from  across  the  groundfish/ 
whiting  complex  for  this  purpose,  it 
seems  likely  that  any  factory  trawlers 
will  acquire  permits  fi'om  a  variety  of 
vessel  lengths.  Regardless  of  the  lengths 
of  the  size  endorsements  on  the  permits 
being  combined,  or  whether  the  smaller 
vessels  have  fished  primarily  for  other 
groundfish  or  shrimp,  the  appropriate 
measure  of  the  catching  capacity, 
relative  to  a  factory  trawler,  is  what 
these  vessels  could  produce  in  the 
offshore  whiting  fishery. 

Comment  3:  Several  commenters 
noted  that  the  actual  harvest  capacity  of 


larger  (80-90-foot)  (24.4—27.4  m)  at-sea 
delivery  vessels  in  the  whiting  fishery 
was  greater  than  the  500  mt  per  week  for 
catcher  vessels  used  in  the  NMFS 
analysis  for  comparison  with  factory 
trawler  production  values.  They  noted 
that  the  larger  at-sea  delivery  vessels 
often  were  constrained  by  production 
limits  from  motherships. 

Response:  NMFS  agrees,  and  the 
NMFS  analysis  assumes  that  actual 
harvesting  capacity  is  greater  than  the 
production  values  for  all  classes  of 
vessels  substantially  involved  in  the 
whiting  fishery.  For  example,  if  all  90- 
foot  (27.4  m)  vessels  delivered  1,000- 
1,100  mt  of  whiting  per  week 
(equivalent  to  the  largest  single  week  of 
deliveries  by  any  catcher  vessel  in  the 
data  examined)  instead  of  the  610  mt 
obser\'ed  production  for  the  top  25 
percent  of  delivery  vessels,  then  if 
under  the  NMFS  preferred  approach,  six 
90-foot  (27.4  m)  vessel  permits  are 
combined,  the  harvest  capacity  retired 
would  actually  amoumt  to  6,000  mt  per 
week  or  more,  edmost  triple  any 
observed  production  from  factory 
trawlers  in  the  whiting  fishery.  At  this 
point,  neither  the  information  regarding 
potential  factory  trawler  performance 
submitted  by  commenters  (addressed  in 
the  response  to  comment  4).  nor  any 
other  information  of  which  NMFS  is 
aware,  supports  the  assumption  that  the 
actual  production  of  factory  trawlers  in 
the  whiting  fishery  can  be  increased  by 
a  factor  of  2.5  to  3.0  through  the 
introduction  of  efficient  offloading 
procedures  at  sea.  Still,  this  is  an 
emerging  technology,  and  it  is  not 
impossible  that  factory  trawler  catch 
could  be  increased  substantially  if  a 
factory  trawler  serves,  in  whole  or  in 
part,  as  a  delivery  vessel. 

Comment  4:  Some  commenters  have 
suggested  that  factory  trawler  catches 
have  been  restricted  by  the  processing 
aspects  of  their  operations  and  that 
supplemental  at-sea  transfers  between 
factory  trawlers,  which  are  both 
harvesting  and  processing,  could 
significantly  increase  factory  trawler 
catch  rates. 

Response:  NMFS  agrees  that 
production  methods  may  be  one  factor 
limiting  current  harvest  levels  for 
factory  trawlers.  Ehiring  1991,  for 
example,  whiting  factory  trawlers  had 
weekly  levels  of  fish  retention  that  were 
roughly  half  the  amounts  for 
comparably  sized  motherships,  despite 
having  roughly  the  same  under-deck 
space  available  for  production  lines, 
freezing,  and  storage  facilities.  This 
indicates  that  processing  limitations 
probably  are  not  the  sole  factor 
constraining  harvests.  NMFS  agrees  that 
some  potential  exists  for  factory  trawlers 
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to  increase  their  production.  Thus,  the 
harvest  capacity  for  vessels  over  200  ft 
(61.0  m)  in  length,  calculated  by  this 
rule,  is  greater  than  any  historical  level 
of  factory  trawler  catch  in  the  whiting 
fishery. 

One  reason  offered  for  this  difference 
between  mothership  and  factory  trawler 
production  is  the  fact  that  mothership 
production  benefits  from  having  several 
vessels  scouting  for  concentrations  of 
whiting,  as  well  as  fishing.  Factory 
trawler  production  might  be  increased  if 
these  vessels  were  able  to  benefit  from 
some  method  of  scouting  for 
concentrations  of  fish,  so  that  the 
factory  ship  was  able  to  stay  on 
productive  grounds.  One  commenter 
provided  a  news  article  documenting 
the  use  of  a  new  hose-transfer 
technology  that  might  be  used  by  factory 
trawlers  to  transfer  fish  between  two  or 
more  vessels.  The  article  reported  that  a 
207-foot  (63.1  ra)  trawler  off-loaded 
2,000  mt  of  pollock  during  a  1-week 
period  using  this  methodology. 
Although  the  article  did  not  say  if  2.000 
mt  represented  the  trawler's  catch  of 
pollock  for  the  entire  week,  this  level  of 
production  is  the  same  level 
demonstrated  by  larger  than  200-foot 
(61.0  ra)  vessels  in  the  whiting  fishery. 

This  potential  for  factory  trawlers  to 
increase  their  harvest  rates  in  the 


Vessel  length  (feet) 


whiting  fishery  is  the  reason  that  the 
schedule  for  larger  vessels  requires  more 
permits  than  is  suggested  by  highliner 
production  data,  whereas  the  formula 
for  smaller  vessels,  vrith  less  potential  to 
increase  production,  closely  tracks 
highline  production  data. 

Comment  5.  Several  commenters 
believed  that,  under  the  NMFS  preferred 
approach,  factory  trawlers  would 
accumulate  the  necessary  number  of 
permits  at  a  disproportionately  low  net 
cost  per  imit  compared  to  the  net  cost, 
for  example,  to  a  70- foot  (21.3  m)  vessel 
upgrading  to  a  90-foot  (27.4  m)  vessel. 

Response.  It  should  be  noted  that  the 
analysis  in  the  EA/RIR/IRFA  of  the 
potential  cost  of  permits  in  support  of 
the  proposed  rule  was  extremely 
speculative,  since  little  information  on 
the  profitability  of  various  sectors  of  the 
fleet  was  readily  available.  The  analysis 
was  never  intended  as  a  prediction  of 
what  prices  would  be,  but  only  to 
illustrate  what  the  range  of  prices  might 
be  given  certain  par  values  for  60-foot 
vessels.  Since  a  working  model  of 
profitability  in  the  groundfish  and 
whiting  fisheries  was  not  available,  no 
effort  was  directed  at  projecting  what 
the  actual  cost  of  permits  would  be. 

In  anticipation  of  a  permit 
combination  rule  becoming  effective, 
some  factory  trawler  owners  have  been 


purchasing  permits.  A  comment 
received  from  representatives  of  a 
factory  trawler  indicates  that  the  cost  of 
securing  the  numbo'  of  permits  required 
by  the  NMFS  preferred  ap|»-oach  was,  in 
fact,  in  excess  of  $1.5  million. 

Although  it  is  not  clear  what  the 
commenters  intended  as  a  yardstick  for 
a  comparison  of  net  cost  per  unit  for 
smaller  versus  larger  vessels,  two 
potential  yardsticks  are  the  cost  of 
entering  the  fishery  relative  to  the 
amount  of  fish  that  can  be  caught,  and 
the  cost  of  entry  relative  to  the  existing 
capitalization  of  the  fishing  vessel.  The 
following  table  illustrates  the 
relationships  between  permit  cost  and 
production,  assimiing  that  permits  cost 
roughly  $6,000  per  rating  point,  as 
asserted  in  the  comments  from  the 
American  Factory  Trawlers  .Association. 
In  terms  of  the  dollar  amount  that  must 
be  spent  per  metric  ton  of  catch,  it  is 
clear  that  factory  trawlers  will  pay  more 
than  smaller  vessels.  Based  on  highline 
production  levels,  a  60-foot  (18.3  m) 
vessel  would  pay  one-sixth  of  what  a 
factory  trawler  would  per  metric  ton  of 
catch  per  week.  Ninety-foot  (27.4  m) 
and  120-foot  (36.6  m)  vessels  would  pay 
about  one-third  to  one-half  of  the  cost 
per  ton  estimated  for  factory  trawlers. 


60  . 
90  . 
120 
250 
375 


Rating  points 


15.59 

42.96 

88.18 

217.15 

296.03 


Permit  cost  @ 
S6.000/pt 


S93.531 

257,741 

529,091 

1.302,897 

1.776.164 


Highline  pro- 
djction/wk 


470 

610 

770 

1,100 

1.600 


Permrt  cost 
pef  mt  caught 


S199 
423 

687 

1,184 
1.110 


However,  it  is  also  possible  to  view 
the  cost  question  in  the  context  of  the 
existing  capitalization  of  an  operation. 
The  cost  of  a  permit  for  a  90-foot  (27.4 
m)  catcher  boat  may  represent  an 
additional  50-100  percent  of  the 
existing  capitalization  of  the  operation. 
The  amount  a  factory  trawler  would 
have  to  pay  is  likely  to  represent  a  far 
smaller  percentage  of  the  total  amount 
that  has  been  invested.  In  this  regard,  it 
may  be  easier  for  a  factory  trawler  to 
increase  its  debt  load  to  cover  the  cost 
of  necessary  permits.  It  should  be  noted, 
however,  that  factory  trawlers  were  built 
primarily  for  the  Alaska  pollock 
fisheries,  not  the  Pacific  whiting  fishery. 
Factory-  trawlers  also  have  the  abibty  to 
derive  profit  from  processing  fish,  as 
well  as  catching  them.  This  tends  to 
give  them  a  larger  relative  whiting 
income  stream  with  which  to  repay  the 
permit  cost.  On  the  other  hand,  those 
smaller  catcher  vessels  with  hold 


capacity  also  possess  opportunities  to 
offset  permit  costs  with  additional 
landings  of  other  groundfish  species 
during  portions  of  the  year  when  the 
whiting  season  is  closed.  Another 
consideration  is  that  the  vast  majority  of 
catcher  boats  that  will  be  participating 
in  this  fishery  in  all  likelihood  initially 
qualified  for  limited  entry  permits  and 
will  not  have  to  pay  anything  for  the 
right  to  continue  fishing. 

Although  the  cost  of  permits  will 
fluctuate  based  on  supply  and  demand, 
permit  cost  does  not  appear  to  be  a 
reasonable  basis  for  estimating  harvest 
capacity  in  the  groundfish  fishery. 

Comment  6:  One  commenter  provided 
an  alternative  analysis  of  the  capacity 
differences  between  trawl  vessels  of 
different  lengths,  based  on  calculations 
of  the  area  and  volume  of  water  capable 
of  being  swept  by  the  trawl  net  per  hour. 

Response:  While  there  may  be  a 
strong  correlation  between  area  swept 


and  the  catch  of  vessels  of  given  sizes, 
it  is  not  clear  what  that  functional 
relationship  is  between  the  two 
variables.  Whatever  this  relationship,  it 
is  almost  certainly  characterized  by 
diminishing  catches  per  area  swept  at 
some  point,  just  as  the  increase  in 
highline  production  values  per 
increment  of  vessel  length  diminished 
in  the  NMFS  analysis.  Knowing  only  the 
ratio  of  the  areas  swept  per  hour  by 
vessels  of  different  lengths  without 
knowing  the  functional  relationship 
between  the  two  variables  is  not  helpful 
in  identifying  catching  capacity.  For 
example,  if  the  ratios  reflect  a  linear 
increase  in  capacity  over  a  46-fold 
increase  in  area  swept,  then  the  capacity 
of  a  90-foot  (27.4  m)  and  a  300-foot  (91.4 
m)  vessel,  relative  to  a  60-foot  (18.3  m) 
vessel,  would  be  4.7:1  and  44.5:1, 
respectively,  as  noted  in  the  comment. 
If,  on  the  other  hand,  catch  equals  area 
swept  to  an  exponential  value,  0.75  for 
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example,  then  the  capacity  ratios  that 
result  are  3.2:1  and  17.2:1.  respectively, 
for  the  90-  and  300-foot  (27.4  and  91.4 
m)  vessels;  these  values  are  not 
substantially  different  from  those  in  the 
NMFS  preferred  approach.  Without 
considerable  additional  quantitative 
analysis,  there  app>ears  to  be  no  basis  for 
presiuning  that  one  of  these 
assumptions  is  any  better  than  the  other. 

NMr  S  also  evaluated  the  commenter's 
suggestion  taking  into  account  the  target 
species  in  the  fishery.  NMFS  agrees  that 
the  commenter's  method  might  be 
appropriate  when  harvesting  spawning 
Alaska  pollock  where  the  pollock  are 
distributed  in  large  dense  aggregations 
that  are  as  much  as  50  to  100  meters 
thick.  In  that  case,  it  might  be 
appropriate  to  calculate  the  ratios  on  a 
volume-swept  basis.  Whiting  stock 
assessment  surveys  have  found  that  the 
typical  dense  schools  of  whiting  in  the 
summer  are  scattered  in  a  relatively  thin 
layer  that  may  be  only  5  to  10  meters 
thick.  In  this  case  it  appears  more 
appropriate  to  calculate  the  ratios  for 
whiting  on  an  area-swept  (two 
dimensional)  basis  rather  than  on  a 
volume-swept  basis.  This  method  also  is 
independent  of  any  Umits  induced  by 
the  market,  processing  capacity,  or 
vessel  hold  capacity,  all  of  which 
typically  reduce  vessel  capacity  by  some 
unknown  amount.  Based  on  an  analysis 
of  the  capacity  ratios  using  an  area- 
swept  method,  it  appears  that  this  rule 
offers  reasonable  certainty  that  the 
permit  combining  schedule  does  not 
allow  the  overall  harvesting  capacity  of 
the  groundfish  trawl  fleet  to  increase. 

Comment  7:  One  commenter 
complained  that,  in  the  proposed  rule, 
NMFS  did  not  adequately  explain  why 
it  deviated  from  its  initial  proposal  to 
flatten  the  2.5  exponential  curve  at  a 
vessel  length  of  90  ft  (27.4  m),  and 
instead  proposed  to  flatten  the  ciar\'e  at 
a  length  of  150  ft  (45.7  m). 

Response:  After  evaluation  of 
production  values  for  the  top  25  percent 
of  the  Alaska  Freezer  longline  fleet 
(vessels  up  to  150  ft  (45.7  m)  in  length), 
NMFS  concluded  that  the  actual 
production  potential  for  longline  vessels 
in  the  Pacific  groundfish  fishery  also 
could  be  fairly  represented  by  the  2.5 
exponential  curve  initially  used  to 
descrit)e  harvest  capacity  and 
production  for  vessels  90  ft  (27.4  m)  in 
length  and  below.  Consequently,  NMFS 
revised  its  initial  proposal  (Initial 
Alternative  I)  to  extend  the  2.5 
exponential  curve  describing  harvest 
capacity  from  90  ft  (27.4  m)  to  150  ft 
(45.7  m)  (NMFS  preferred  approach). 

Comment  8:  Two  commenters 
representing  factory  trawlers 
recommended  that  NMFS  allow  permits 


to  be  combined  temporarily  (leased) 
then  broken  again  into  individual 
permits  at  the  end  of  the  lease  period. 

Response:  Amendment  6  specifically 
did  not  provide  for  aggregating  leased 
permits  to  provide  for  the  temporary 
entry  of  larger  vessels  into  the  Pacific 
groundfish  fishery.  Any  such 
consideration  is  beyond  the  scope  of 
this  regulatory  amendment,  and  would 
require  an  amendment  to  the  FMP.  The 
commenter  should  make  this  proposal 
to  the  Council  for  its  consideration. 

Comment  9:  One  commenter  noted 
that  the  ciurent  regulations  require  that 
the  size  endorsement  for  a  permit 
endorsed  for  trawl  gear  that  is 
transferred  to  a  smaller  vessel  be 
downgraded  to  the  length  overall  of  the 
smaller  vessel.  The  commenter 
suggested  that  this  regulation  would 
prevent  a  larger  trawl  vessel  ft-om 
leasing  his  permit  to  a  smaller  vessel, 
thus  restricting  the  number  of  people 
who  might  lease  a  trawl  permit.  He 
noted  that  leasing  a  90-foot  (27.4  m) 
trawl  permit  to  a  60-foot  (18.3  m)  vessel 
would  result  in  a  temporary  reduction 
in  harvest  capacity,  which  would  be 
consistent  with  the  objectives  of  the 
limited  entry  program.  He 
recommended  revising  the  Umited  entry 
regulations  to  allow  leasing  of  trawl 
peimits  to  smaller  vessels  vathout 
having  the  permit  permanently 
downsized. 

Response:  NMFS  agrees  that  leasing  a 
trawl  permit  with  a  large  size 
endorsement  to  a  smaller  trawl  vessel 
would  be  consistent  with  the  goals  and 
objectives  of  the  limited  entry  program. 
Amendment  6,  however,  specifically 
requires  that,  if  a  permit  endorsed  for 
trawl  gear  is  registered  to  a  trawl  vessel 
more  than  5  ft  shorter  than  the  size 
endorsed  on  the  permit,  the  permit  will 
be  re-endorsed  with  the  length  overall  of 
the  smaller  vessel.  In  a  trip-limit  fishery, 
for  example,  there  may  be  greater  profit 
from  fishing  with  a  smaller  vessel. 
Taking  advantage  of  this  would  require 
downsizing  the  permit.  This  is  one  of 
the  means  by  which  Amendment  6 
intended  to  reduce  harvest  capacity  in 
the  groundfish  fishery.  This  provision 
cannot  be  changed,  except  by  further 
amending  the  FMP.  The  commenter 
should  take  his  request  to  the  Council 
for  its  consideration. 

Comment  10:  Two  commenters  who 
supported  NMFS  Initial  Alternative  I 
argued  that,  if  the  NMFS  preferred 
approach  were  adopted,  the  schedule 
for  vessels  above  200  ft  (61.0  m)  in 
length  should  be  modified  slightly  to 
increase  the  number  of  permits  required 
for  vessels  between  200  and  250  ft  (61.0 
and  76.2  m)  in  length. 


Response:  Production  data  that  NMFS 
examined  for  the  top  25  percent  of  the 
factory  trawler  fleet  showed  a  modest 
increase  in  production  as  vessel  length 
increased.  NMFS  believes  that  the 
modest  increase  in  the  number  of 
permits  required  by  the  NMFS  preferred 
approach  for  vessels  between  200  and 
400  ft  (61.0  and  121.9  m)  in  length  fairly 
represents  harvest  capacity  as  suggested 
by  the  production  data  available  from 
the  fishery. 

Comment  11:  Two  commenters  noted 
that  NMFS  accepted  either  the 
documented  length  on  the  U.S.  Coast 
Guard  Doaunentation  {CG-1270)  or  a 
marine  survey  as  documentation  of 
"length  overall"  to  determine  the 
appropriate  size  endorsement  when 
initially  issuing  Umited  entry  permits. 
They  argued  that  NMFS  should 
continue  to  accept  either  form  of 
dociunentation  when  determining  the 
"length  overall"  and  the  necessary  size 
endorsement  for  a  permit  for  a  vessel 
that  results  from  the  combination  of  two 
or  more  smaller  permits. 

Response:  The  limited  entry  plan  and 
the  regulations  require  the  use  of 
"lengfii  overall"  for  permit  size 
endorsements.  This  was  done  so  there 
would  be  a  standard  length  measure  that 
would  be  comparable  across  all  vessels 
and  vessel  sizes.  Length  overall  was 
adopted  because  it  is  routinely  used  and 
is  explained  in  Coast  Guard  regulations. 
When  the  NMFS  Northwest  Region 
Fisheries  Permit  Office  began  receiving 
permit  applications  for  initial  issuance 
of  limited  entry  permits,  applicants 
were  not  required  to  submit  a  marine 
survey  showing  "length  overall."  The 
first  permits  issued  were  endorsed  with 
the  length  shown  on  the  CG-1270.  In 
most  cases,  the  length  shown  on  the 
CG-1270."  if  not  the  "length  overall." 
was  a  shorter  length  derived  from  the 
U.S.  Coast  Guard  "Standard"  system  of 
measurement.  In  these  cases,  the  use  of 
the  length  on  the  CG-1270  as  "length 
overall"  was  to  the  detriment  of  the 
permit  recipient  because  permits  could 
have  been  endorsed  for  the  larger 
"length  overall"  measurement.  Initial 
permit  recipients  were  notified  of  this 
discrepancy  and  offered  the  opportunity 
to  submit  a  marine  survey  or  builder's 
certificate  showing  "length  overall"  of 
the  qualifying  vessel.  Upon  receipt  of 
these  documents,  NMFS  issued  new 
permits  with  the  size  endorsement 
showing  true  "length  overall." 

For  transfers  and  permit  combination 
(upgrades),  use  of  the  improper  length 
measurement  for  the  new  vessel 
operates  to  the  benefit  of  the  individual 
applicant,  but  to  the  disadvantage  of  the 
limited  entry  program,  by  allowing 
increases  in  the  overall  fishing  capacity 
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through  granting  permits  based  on 
length  measurements  that  are  not 
comparable  to  the  measure  required  by 
the  regulations.  NMFS  will  continue  to 
require  either  a  marine  survey  or 
builder's  certificate  to  document  actual 
"length  overall"  of  any  vessel  receiving 
a  new  permit  through  permit 
combination. 

Comment  12:  Three  commenters 
favored  the  NMFS  preferred  approach. 
Two  commenters  noted  that  adoption  of 
the  NMFS  preferred  option  would  be 
less  disruptive  to  the  fishery  for  factory 
trawlers,  since  some  had  purchased 
permits  using  this  option  as  a  guidehne, 
and  because  there  would  be  little  time 
between  the  issuance  of  this  rule  and 
the  start  of  the  whiting  season.  April  15, 
within  which  to  obtain  additional 
permits  if  NMFS  issued  a  more 
restrictive  schedule.  One  commenter 
favoring  the  NMFS  preferred  approach 
was  concerned  that,  under  a  more 
restrictive  alternative,  more  vessels 
would  sell  their  permits  and  enter 
another  fisher>'  such  as  the  shrimp 
fishery,  resulting  in  over-capitalization 
•of  that  fishen.'. 

Rpsponse.  Comments  are  noted.  The 
NMFS  preferred  approach  is  being 
promulgated. 

Comment  13:  Fourteen  commenters 
believed  that  implementation  of  the 
NMFS  preferred  approach  would  result 
in  more  factory  trawlers  purchasing 
permits  and  entering  the  whiting  fishery 
than  if  the  Council's  recommendation,  ' 
Initial  Alternative  II,  were  implemented. 
These  commenters  beheved  that  more 
factory  trawlers  entering  the  whiting 
usherv-  would  deprive  coastal  catcher 
boats  of  potential  whiting  markets  with 
Jt-sea  processors.  As  a  result,  many 
coastal  catcher  vessels  would  be  forced 
to  fish  for  traditional  (non-whiting) 
groundfish  species,  adding  additional 
capacity  into  an  already  overcapitalized 
fishery. 

Response:  NMFS  has  no  information 
to  sr.Jicate  how  many  factory  trawlers 
would  purchase  and  combine  permits  in 
order  to  participate  in  tlie  Pacific 
whili.ng  ilshery  under  any  of  the  three 
alternatives.  Some  factory  trawlers  are 
likely  to  participate  under  any  of  the 
alternatives.  It  appears  likely  that  the 
number  of  factory  trawlers  purchasing 
permits  and  particijjating  in  the  whiting 
fishery  will  be  considerably  less  than 
the  number  that  have  participated  in  the 
fishery  under  open  access  during  the 
past  3  years.  The  availability  of  whiting 
markets  for  coastal  catcher  vessels  will 
depend,  to  some  degree,  on  the  number 
of  at-sea  processors  that  offer  markets 
and  on  the  level  of  operation  of 
shoreside  processing  plants  in  1994.  As 
a  result  of  limited  entry  a;id  the 


regulations  that  allocate  the  Pacific 
whiting  harvest  between  the  at-sea  and 
shoreside  sectors  of  the  industry, 
whiting  markets  should  support  a  larger 
number  of  catcher  vessels  in  1994  than 
at  any  time  during  the  past  3  years. 
Whether  fishing  effort  will  increase  for 
traditional  non-whiting  groundfish 
species  is  uncertain.  It  should  be  noted 
that  much  of  the  capacity  represented 
by  permits  being  purchased  by  factory 
trawlers  for  use  in  the  whiting  fishery, 
if  not  utiHzed  for  that  purpose,  is 
available  for  transfer  and  use  to  fish  for 
other  groundfish  species.  Any  increase 
in  harvest  capacity  in  the  whiting 
fishery  is  counterbalanced  by  decreasing 
capacity  available  to  harvest  other 
groundfish  species.  NMFS  has  no  data 
to  indicate  whether  the  potential 
capacity  that  leaves  the  other  groundfish 
sector  wrill  be  any  greater  or  less  than 
the  capacity  that  leaves  the  whiting 
fishery  due  to  lack  of  markets. 

Comment  i  4. Twenty -two 
commenters  stated  that  NMFS,  as  a 
matter  of  pohcy,  should  defer  to  the 
expertise  and  judgment  of  the  Council 
and  implement  Initial  Alternative  II. 

Response:  During  the  development 
and  adoption  of  Amendment  6  (limited 
entry)  to  the  Pacific  Groundfish  FMP. 
the  Council  decided  to  leave  the  task  of 
developing  a  measure  of  harvest 
capacity  and  method  for  combining 
limited  entry  permits  to  NMFS,  based 
on  the  standard  set  out  in  the  F\IP. 
NMFS  was  to  develop  and  implement 
the  system  for  combining  permits  in 
consultation  with  the  Council  and  with 
the  advice  of  a  marine  architect.  None 
of  the  development  documentation  or 
analysis  was  undertaken  by  the  Council. 
While  the  Council  has  made  a 
recommendation  to  NMFS  for  a 
different  method  horn  that  proposed  by 
N.MFS,  it  has  not  presented  an  analysis 
or  administrative  record  supporting  the 
recommendation.  Although  NMFS  gives 
great  weight  to  Council 
recommendations,  they  must  be 
supported  by  an  administrative  record 
demonstrating  they  are  based  on  the 
best  available  scientific  information  and 
are  consistent  with  the  Magnuson  Act 
and  other  applicable  Federal  law. 

Comment  15:  Several  commenters 
stated  that  the  NMFS  preferred 
approach  ignores  the  goals  and 
objectives  of  the  Pacific  groundfish 
FMP.  These  commenters  believed  only 
Initial  Alternative  II  is  consistent  with 
the  Council's  goals. 

Re:-ponse:  Amendment  6  to  the  F'MP 
very  narrowly  defined  the  objectives  for 
NMFS  in  developing  a  permit 
combination  system.  Regulations  at  50 
CFR  663.33(g)  require  the  Regional 
Director,  with  ads-ice  of  marine 


architects  and  other  qualified 
individuals,  and  after  consultation  with 
the  Council,  to  develop  and  implement 
a  standardized  measure  of  harvest 
capacity  for  the  purpose  of  determining 
the  appropriate  endorsed  lengths  for 
limited  entry  permits  created  by 
combining  two  or  more  permits  with 
smaller  size  endorsements.  Amendment 
6  bases  the  system  for  combining 
Umited  entry  permits  in  the  Pacific 
Coast  groundfish  limited  entry  fishery 
on  the  overall  length  of  the  fishing 
vessel.  The  standard  set  by  Amendment 
6  requires  that  the  hardest  capacity 
represented  by  the  appropriate  length 
endorsement  for  the  combined  permit 
not  exceed  the  sum  of  the  harvest 
capacities  of  the  permits  being 
combined.  As  provided  by  Amendment 
6,  the  standard  applies  regardless  of  the 
target  species  being  fished  or  the  size  of 
the  vessels  involved,  and  is  equally 
applicable  to  trawl,  longline.  and  fish 
trap  (pot)  vessels. 

Amendment  6  did  not  authorize 
NMFS  to  modify  parameters  of  the 
system  to  meet  goals  and  objectives 
other  than  ensuring  that  the  harvest 
capacity  of  a  combined  permit  does  not 
exceed  the  sum  of  the  harvest  capacities 
of  the  permits  being  combined. 

Comment  16:  Several  commenters 
stated  that  NMFS  has  ignored  the 
recommendations  of  the  marine 
architect  who  provided  professional 
advice  to  the  Council  s  Groundfish 
Advisory  Panel. 

Response:  The  report  of  the 
Groundfish  Advisory  Subpanei 
provided  al  the  Council's  April  1993 
meeting  indicated  that  a  marine 
architect,  David  Green,  President  of 
Jensen  Maritime,  advised  the  subpane! 
that  any  of  the  formulas  initially 
proposed  by  NMFS  will  reduce  fleet 
size  over  time,  and  that  length  cubed 
potentially  reduced  Heet  size  the  most. 
All  of  these  formulas  included  flattening 
the  curve  for  vessels  above  about  120  ft 
(36.6  m)  in  length.  Mr.  Green  stated  that 
the  length  cubed  function  matches 
vessel  fishing  power  relatively  well,  but 
the  choice  is  primarily  one  of  economics 
and  social  considerations.  Although 
each  formula  will  permanently  reduce 
fleet  size,  Mr.  Green  believed  none 
would  prevent  increased  fishing 
capacity  in  the  fonn  of  deeper, 
"beamier"  vessels  to  be  buih  in  the 
future.  The  Council's  Groundfish 
Advisory  Subpanei  nM-ommendrd  the 
2  5  exponential  factor,  stating  that  it 
better  mv-itches  the  W'^st  coast  flpet,  and 
recommended  that  the  curve  be 
flattened  at  about  150  ft  (45.7  m)  in 
vos.sel  length  mstead  of  the  120  f.et 
showTi  in  the  formulas. 
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A  letter  from  Mr.  Green  elaborated  on 
his  prior  comments.  Although  Mr. 
Green  states  that  exponents  of  2.5  or  less 
favor  a  fishery  with  increasing  catch 
capability,  he  also  comments  that  there 
is  a  reasonable  correlation  between  hold 
capacity  and  length  either  to  the  2.5  or 
3.0  exponent,  and  that  this  correlation 
holds  up  reasonably  well  to  about  150 
ft  (45.7  m)  in  length.  These  remarks  tend 
to  confirm  that  a  2.5  exponent  is  at  least 
very  close  to  the  optimal  value  to 
prevent  any  increase  in  capacity  and 
that  the  exponential  relationship  breaks 
down  for  vessels  larger  than  150  ft  (45.7 
m). 

Mr.  Green's  only  comments  on  the 
formula  proposed  for  large  vessels  is 
that  the  flattened  section  favors  the 
processor  type  vessel  as  a  substitute  for 
smaller  catchers  and  would  accelerate 
transition  from  today's  fleet  of 
individual  owners  to  the  corporate  fleets 
of  processors.  His  comments  regarding 
fleet  structure  may  be  accurate  if  the 
standard  for  comparison  is  the  structure 
of  the  fleet  during  the  1984-88 
qualifying  period  for  limited  entry 
permits.  They  may  not  be  as  accurate,  at 
least  initially,  if  the  standard  of 
comparison  is  the  1991-93  fleet,  which 
included  as  many  as  20  large  factory 
trawlers,  and  fewer  than  that  number 
purchase  permits  to  enter  the  fishery. 

The  maxe-up  of  the  fishery,  however, 
is  not  a  relevant  consideration  in  the 
formulation  of  these  regulations.  The 
relevant  issue  is  a  reasonable  estimate  of 
harvesting  capacity.  If  the  purpose  of 
the  limited  entry  program  was  to  freeze 
the  structure  of  the  fleet  as  it  was  in 
1984-87,  the  Council  would  not  have 
provided  for  the  entry  of  new  and  leirger 
vessels.  The  FMP  recognized  the  need  to 
provide  flexibility  for  the  fleet  to 
change. 

Finally,  Mr.  Green  seems  to  use  the 
concepts  of  hold  capacity  and  catching 
capacity  interchangeably.  While  the 
ability  to  catch  fish  is  undoubtedly  tied 
to  hold  size  (or  under-deck  volume),  the 
relationship  between  these  variables  is 
not  necessarily  one  to  one,  and  the 
relationship  may  be  different  in 
different  fisheries.  NMFS'  initial 
uncertainty  regarding  this  relationship 
prompted  examination  of  actual 
highliner  production  records  and 
eventually  led  to  modification  of  NMFS' 
initial  proposal. 

Comment  17:  Several  commenters 
representing  the  operators  of  factory 
trawlers  favored  the  NMFS  initial 
proposal  (Initial  Alternative  I)  because  it 
was  based  on  data  from  the  highest 
producers  and,  of  the  three  alternatives, 
best  reflected  actual  historical 
production  by  factory  trawlers.  They 
argued  that  factors  such  as  product 


quality  and  problems  with  flesh 
deterioration  limited  the  ability  of 
factory  trawlers  to  increase  production. 

Response:  In  the  NMFS  Initial 
Alternative  I  proposal,  the  non- 
increasing  (flat)  part  of  the  formula  for 
vessels  larger  than  200  ft  (61.0  m)  ^ 
exaggerated  the  fact  that  not  ver>'  much 
increase  was  observed  in  this  range. 
Actual  production  figures  do  indicate  a 
modest  increase  in  historical  production 
as  vessel  size  increases.  In  addition,  the 
original  analysis  focused  on  assessing 
the  conservatism  of  the  formula  by 
comparing  a  60-foot  (18.3  m)  vessel's 
catch  capacity  with  that  of  factory 
trawlers.  Drawing  on  the  example  in  the 
response  to  comment  2,  under  Initial 
Alternative  I,  a  300-foot  (91.4  m)  factory 
trawler  would  need  ten  6G-foot  (18.3  m) 
permits  or  3.6  90-foot  (27.4  m)  permits. 
The  ten  60-foot  (18.3  m)  permits 
represent  a  whiting  capacity  of  about 
4.700  mt  per  week,  a  reasonable  amount 
of  conservatism  compared  to  a  factory 
trawler's  historical  production  of  about 
2.000  mt  per  week.  However,  the  3.6  90- 
foot  (27.4  m)  permits  would  represent  a 
minimum  of  2,200  mt  per  week,  which 
is  not  only  below  some  of  the  peak 
weeks  observed  for  factory  trawlers,  but 
also  provides  no  protection  for  the 
possibility  of  factory  trawlers  improving 
their  production  in  the  future.  Since 
NMFS  cannot  rule  out  the  possibility 
that  factory'  trawlers  will  increase 
production  in  the  future  through 
effective  scouting  or  other  operational 
changes,  a  reasonable  amount  of 
conservatism  is  justified.  NMFS  believes 
that  conservatism  is  supplied  by  the 
schedule  promulgated  by  this  rule 
(NMFS  preferred  approach). 

Changes  From  the  Proposed  Rule 

The  proposed  rule  did  not  indicate 
how  NMFS  would  determine  the 
number  of  rating  points  for  vessels  for 
which  the  length  overall  is  in  fractions 
of  feet  (e.g..  70.39  ft  (21.4  m)  length 
overall).  NMFS  will  calculate  the 
number  of  rating  points  for  fractions  of 
a  foot  by  multiplying  the  fraction  by  the 
difference  in  the  rating  points  assigned 
to  the  lengths  (in  whole  feet) 
immediately  above  and  below  the  length 
overall  measurement  of  the  vessel,  and 
adding  the  resulting  number  of  rating 
points  to  the  number  of  rating  points  for 
the  nearest  integer  below  the  length 
overall  measurement.  For  example,  the 
total  number  of  capacity  rating  points 
for  a  vessel  with  a  length  overall  of 
70.39  ft  (21.4  m)  would  be  22.92  (the 
capacity  rating  for  a  70-foot  vessel)  plus 
0.39  X  the  difference  between  23.74  (71 
ft;  21.6  m)  and  22.92  (70  ft;  21.3  m),  or 
0.39  §  0.82=0.32.  Thus,  the  total  number 
of  rating  points  for  a  vessel  with  length 


overall  of  70.39  ft  (21.4  m)  is 
22.92+0.32=23.24. 

Minor  editorial  changes  are  made  to 
§  663.33(g)  for  clarity. 

Classification 

This  final  rule  has  been  determined  to 
be  "significant"  for  purposes  of  E.O. 
12866. 

This  final  rule  is  published  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  16  U.S.C.  1801  et  seq. 
The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  it  is 
necessary  for  management  of  the  Pacific 
Coast  ground  fish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

At  the  proposed  rule  stage,  NMFS 
certified  to  the  Small  Business 
Administration  that  the  N^4FS  preferred 
approach  or  Initial  Alternative  I  or  II,  if 
adopted,  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  Although  the  cost  to  a  vessel 
owmer  of  purchasing  additional  permits 
to  combine  for  use  on  a  larger  vessel 
would  be  offset  by  the  greater  fishing 
effectiveness  and  larger  profit  potential 
represented  by  the  larger  vessel,  vessel 
owners  may  be  adversely  affected  by  not 
being  able  to  obtain  the  appropriate 
combination  of  permits  or  by  having 
increased  permit  costs  due  to  the 
possible  absence  of  permits  for  sale 
endorsed  with  the  appropriate  vessel 
lengths.  As  a  result,  an  initial  regulatory 
flexibility  analysis  was  prepared.  After 
the  close  of  the  public  comment  period, 
a  final  regulatory  flexibility  analysis 
(FRFA)  was  prepared.  Based  on 
information  contained  in  the  FRFA, 
NMFS  concluded  that  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  fishermen. 

The  Assistant  Administrator  finds 
good  cause  under  section  553(d)f3)  of 
the  Administrative  Procedure  Act  to 
make  this  rule  effective  upon  filing  at 
the  Office  of  the  Federal  Register.  If  this 
rule  is  not  effective  by  April  15, 1994, 
some  fishing  vessels  will  have  to  cease 
fishing  until  such  time  as  the  rule  is 
effective,  because  the  regulation  that 
requires  each  vessel  to  have  a  limited 
entry  permit  with  a  size  endorsement  no 
more  than  5  ft  (1.5  m)  shorter  than  the 
vessel's  length  overall  will  take  effect. 
Immediate  effectiveness  is  necessary  to 
prevent  a  hiatus  in  the  fishery  for  some 
vessels.  Therefore,  delaying  the  effective 
date  of  this  rule  is  contrary  to  the  public 
interest. 


JMI 
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List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  8,  1994. 

RoUand  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  pari  563 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  663.33(g)  is  revised  to  read 
as  follows; 

§  663.33    Limited  entry  fishery— General. 

(g)  Combining  limited  entry  permits. 
Two  or  more  limited  entr>-  permits  with 
"A"  gear  endorsements  for  the  same 
type  of  limited  entry  gear  may  be 
combined  and  reissued  as  a  single 
permit  with  a  larger  size  endorsement. 
The  vessel  harvest  capacity  rating  for 
each  of  the  permits  being  combined  is 
that  indicated  in  Table  1  of  this 
paragraph  for  the  length  overall  (in  feet) 
endorsed  on  the  respective  limited  entry 
permit.  Harvest  capacity  ratings  for 
fractions  of  a  foot  in  vessel  length  will 
be  determined  by  multiplying  the 
fraction  of  a  foot  in  vessel  length  by  the 
difference  in  the  two  ratings  assigned  to 
the  nearest  integers  of  vessel  length.  The 
length  rating  for  the  combined  permit  is 
that  indicated  for  the  sum  of  the  vessel 
har\'est  capacity  ratings  for  each  permit 
being  combined.  If  that  sum  falls 
between  the  sums  for  two  adjacent 
lengths  on  Table  1,  the  length  rating 
shall  be  the  higher  length. 

Table  1  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 
ments OF  Vessel  Length  Overall 


Vessel  length 

Capacity 
rating 

<20 

1  00 

21  

1  13 

22 

1  27 

23 

1  42 

24 

1  58 

25 

1  75 

26 

1  93 

27 

2  12 

28 

2  32 

29 

2  53 

30 

2  76 

31  

299 

32 

3  24 

33 

350 

34 

3.77 

Table  i  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 
ments OF  Vessel  Length  Over- 
all— Continued 


Table  1  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 
ments OF  Vessel  Length  Over- 
all-; Continued 


Vessel  length 

Capacity 
rating 

35 

4.05 
4.35 
4  66 

36 

37 

38 

4  98 

3a 

5.31 
5.66 
602 

40 

41  

42 

6.39 
6  78 

43 

44  

7  18 

45 

7.59 
802 

46 

47 

8  47 

48 

8  92 

49 

9  40 

50 

Q  ftfl 

51  

10.38 
10  90 

52 

53 

11  43 

54 

11  98 

55 

12  54 

56 

13  12 

57 

13  71 

58 

14  32 

59 

14  95 

60 

15  59 

61  

16.25 

62 

16  92 

63 

17  61 

64 

18  32 

65 

19  04 

66 

19  78 

67 

20  54 

68 

21  32 

69 

22  11 

70 

22  92 

71  

23  74 

72 

24  59 

73 

25  45 

74 

26  33 

75 

27.23 

76 

28  15 

77 

29  08 

78 

30  04 

79 

31  01 

80 

32  00 

81  

33  01 

82 

34  04 

83 

35  08 

84 

36  15 

85 

37.24 

86 

38  34 

87 

39  47 

88 

40  61 

89 

41  77 

90 

42  96 

91  

44  16 

92 

45  38 

93 

46  63 

94 

47  89 

95 

49  17 

96 

50  48 

97 

51  80 

98 

53  15 

99 

54  51 

100 

55  90 

101  

57.31 

Vessel  length 


102 

103 

104 

105 

106 

107 

108 

109 

110 

111  , 

112, 

113. 

114 

115 

116, 

117 

118 

119, 

120 

121  , 

122 

123 

124. 

125 

126 

127. 

128 

129. 

130. 

131  . 

132. 

133. 

134, 

135. 

136. 

137. 

138. 

139. 

140. 

141  . 

142. 

143. 

144  . 

145. 

146. 

147. 

148. 

149. 

150. 

151  . 

152. 

153. 

154  . 

155. 

156. 

157. 

158. 

159. 

160. 

161  . 

162. 

163. 

164. 

165. 

166. 

167. 

168. 


Capacity 

rating 


58.74 

60.19 

61.66 

63.15 

64.67 

6^.20 

6lZ6 

69.34 

70.94 

72.57 

7421 

75.88 

77.57 

7928 

81.02 

82.77 

84.55 

86.36 

88.18 

90.03 

91.90 

93.80 

95.72 

97.66 

99.62 

101.61 

103.62 

105.66 

107.72 

109.80 

111.91 

114.04 

116.20 

118.38 

120.58 

122.81 

125.06 

127.34 

129.64 

131.97 

134.32 

136.70 

139.10 

141.53 

143.98 

146.46 

148.96 

151.49 

154.05 

154.68 

155.31 

155.94 

156.57 

157.20 

157.83 

158.46 

■i59.l0 

159.73 

160.36 

160.99 

161.62 

162.25 

162.88 

163.51 

164.14 

164  77 

165.41 
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Table  1  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 
ments OF  Vessel  Length  Over- 
all—Continued 


Vessel  length 


169™ - 

170- 

171  ._ - 

172  _ _ 

173 

174 

175  _ _ 

176  „„ _ 

177  .._ 

178_ _ 

179.- - 

180  _ - 

181  _ - 

182  _ _ 

183..- - 

184  ..„ _ 

185  .._ _ 

186  ._ _„ 

187  __ „.. 

188  ™ 

189  ..„ _ 

190  — _ * 

191  _ - 

192  „ _ 

193  -_ _ 

194 - 

195  __ _ 

196  _ - 

197  _ _ 

198  _. 

199  - _ 

200  ....- - 

201 

202  __ _ 

203  __ 

204  _ 

205 - 

206 - 

207 „ 

208  ..- _ 

209 - 

210 

21 1  .._ „ 

212 

213 

214 

215 

216 

217 

218 

219 

220  - 

221  . 

222 

223  _ 

224  _ 

225 

226  _ 

227  „_ 

228 

223  ..„ 

230  „- „ 

231  -..- 

232  _. 

233 

234 

235 _ 


Capacity 
rating 


166.04 

166.67 

167.30 

167.93 

168.56 

169.19 

169.82 

170.45 

171.08 

171.72 

172.35 

172.98 

173.61 

174.24 

174.87 

175.50 

176.13 

176.76 

177.40 

178.03 

178.66 

179.29 

179.92 

180.55 

181.18 

181.81 

182.44 

183.07 

183.71 

184.34 

184.97 

185.60 

186.23 

186.86 

187.49 

188.12 

188.75 

189.38 

190.02 

190.60 

191.rj8 

191.91 

192.54 

193.17 

193.80 

194.43 

195.06 

195.69 

196.33 

196.96 

197.59 

198.22 

198.85 

199.48 

200.11 

200.74 

201.37 

202.01 

202.64 

203.27 

203.90 

204.53 

205.16 

205.79 

206.42 

207.05 

207.68 


Table  l  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 

'•     ments  of  Vessel  Length  Over- 
ALL-^ontinued 

Vessel  length 

Capacity 
rating 

236 - 

208.32 

;  237 -- - 

208.95 

238  .... 

209.58 

;  239  .. . 

21021 

240  .... 

210.84 

t  241  _.. 
;  242  „.. 
1  243  ... 

211.47 

212.10 

212.73 

244      . 

213  35 

1  245  .... 

213.99 

246  .... 

214.63 

247  _.. 

248  .... 

215.26 

215.89 

249  „ _ 

250 

216.52 
217.15 

251  

217.78 

252..™ „ 

253..- 

254  __ -  - - 

218.41 
219.04 
219  67 

255-., 
!  256  ..„ 

- 

220.30 
220.94 

257  ..._ 

221.57 

258™ - 

259 - 

22220 
222.83 

260  .... 

261  „- 

262  .... 

263  _. 

264  .... 

- 

223.46 
224.09 
224.72 
225.35 

225.98 

265  — 

266  ..„ 

267  .... 

268  _ 
269- 
270  .. 
27:  ._ 

272  .„ 

273  ..„ 
1  274  _. 

275  ... 

- 

226.61 
227.25 

- - 

227.88 
228.51 
229.14 

- " " 

229.77 
230.40 
231.03 
231.66 

- - 

232.29 
232.93 

276  ... 

277  ... 

233.56 

234.19 

278  ._ 

279  ... 

280  ... 

281  .„ 

282  _. 

283  ... 

234.82 

235.45 

236.08 

236  71 

237.34 

237.97 

284  ... 

285  ... 

238  60 

23924 

286  ... 
1  287  ... 
288... 
289  ... 
290 

239.87 

240.50 

241.13 

241  76 

242.39 

291  ... 

243.02 

292- 

293  ... 

294  ..^ 

243.65 

244  28 

244.91 

295 - 

245  55 

296- 

297  ... 

298  ... 

299  _. 

300  „. 
1  301  ... 
i  302  ... 

246.18 

246.81 

247.44 

248.07 

248.70 

249  33 

«- • 

249.96 

Table  1  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  1-Foot  Incre- 
ments of  Vessel  Length  Over- 
all—Continued 


Vessel  lengtti 


303  ...: 

304 

305 

306  .... 

307  .... 

308  .... 

309  .... 

310  .- 

311  .- 

312  .- 

313  .- 

314  .- 

315  .- 

316  .... 

317  — 

318  — 

319  — 

320  .... 

321  „ 

322  .... 

323  — 

324  .... 

325  .... 

326  .... 

327  .... 

328  — 

329  .... 

330  — 

331  ~ 

332  — 

333  — 

334  .... 

335  .... 

336  .... 

337  .... 

338  — 
339.... 

340  — 

341  .... 

342  .... 

343  .... 

344  .... 

345  .... 

346  .... 

347  .... 

348  — 

349  .... 
350.... 

351  ... 

352  .... 
353.... 
354  ... 
355- 
356... 
357  ... 
358... 

359  ... 

360  ... 

361  - 

362  ... 
363... 
364  ... 
365.- 
366  ... 
367- 
368- 
369  _. 


Capacity 
rating 


250.59 

251.22 

251.86 

252.49 

253.12 

253.75 

254.38 

255.01 

255.64 

25627 

256.90 

257.54 

256.17 

256.60 

259.43 

260.06 

260.69 

261.32 

261 S5 

262.56 

26321 

263.85 

264.48 

265.11 

265.74 

266,37 

267J00 

267.63 

26826 

268,89 

269.52 

270.16 

270.79 

271.42 

272.05 

272.68 

273,31 

273S4 

274.57 

27520 

275.83 

276.47 

277.10 

277.73 

278.36 

278.99 

279.62 

28025 

280.88 

281.51 

282.14 

282.78 

283.41 

284.04 

284.67 

285.30 

285.93 

286.56 

287.19 

287.82 

288.46 

289.09 

289.72 

290.35 

290.98 

291.61 

29224 
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Table  1  of  §  663.33(g):  Harvest  Ca- 
pacity Ratings  for  i-Foot  Incre- 
ments OF  Vessel  length  Over- 
all—Continued 


Vessel  length 

Capacity 
rating 

370 

292  87 

371  

293  50 

372 . 

294.13 
294  77 

373 

374 

295  40 

375 

296.03 
296.66 
297  P9 

376 

377 

378 

297  92 

379 

298.55 
299  18 

380 

381  

299  81 

382 

300  44 

383 

301  08 

384 

301  71 

385 

302  34 

386 

302  97 

387 

303  60 

388 

304  23 

389 

304  86 

390 

305  49 

391  

306  12 

392 

306  75 

393 

307  39 

394 

308  02 

395 

308  65 

396 

309.28 

397 

309  91 

398 

310  54 

399 

311  17 

^400 , 

311.80 

[PR  Doc.  94-8924  Filed  4-8-94;  4:44  pml 
BfLUNQ  CODE  3S10-22-P 


50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  040894B] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conmierce. 

action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  cod  by  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  NMFS 
is  requiring  that  catches  of  Pacific  cod 
by  these  vessels  in  the  Central 
Regulatory  Area  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimimi  of 
injury.  This  action  is  necessary  because 
the  allocation  of  Pacific  cod  specified 
for  the  inshore  component  in  this  area 
has  been  reached. 


EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  April  9,  1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Fisheries 
Management  Division,  NMFS.  (907) 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with  §672.20(c)(l)(ii), 
the  allocation  of  Pacific  cod  Total 
Allowable  Catch  (TAG)  for  the  inshore 
component  in  the  Central  Regulatory 
Area.  GOA,  was  established  by  the  final 
1994  groundfish  specifications  (59  FR 
7647.  February  16.  1994).  as  28,125 
metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
u-ith  §  672.20(c)(3),  that  the  allocation  of 
Pacific  cod  TAG  specified  for  the 
inshore  component  in  the  Central 
Regulatory  Area,  GOA,  has  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  Pacific  cod  by 
operators  of  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  in  the  GOA,  be  treated  as 
prohibited  species  in  accordance  with 
§  672.20(e).  effective  from  12  noon, 
A.l.t..  April  9. 1994,  until  12  midnight, 
A.l.t.,  December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Pari  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.SC.  1801  et seq. 

Dated;  April  8, 1994. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Salional 
Marine  Fisheries  Service. 
[FR  Doc.  94-8945  Filed  4-8-94;  5:01  pm) 
BILUNQ  CODE  3510-22-P 


50  CFR  Part  672 

[Docket  No.  931199-4042;  LD.  040594C] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish,  other  than 
demersal  shelf  rockfish  (DSR)  in  the 
Southeast  Outside  district,  by  vessels 
using  hook-and-line  gear  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  second 
seasonal  bycatch  allowance  of  Pacific 
halibut  apportioned  to  hook-and-line 
gear  in  the  GOA. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  May  28, 1994,  through  12 
noon,  A.l.t.,  August  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Fishery  Biologist. 
Fisheries  Management  Division,  N'MFS, 
907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
FMP  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

In  accordance  with  §  672.20(f)(2).  the 
1994  Pacific  haUbut  prohibited  species 
catch  limit  for  hook-and-line  gear  for 
groundfish  fisheries,  other  than  DSR  in 
the  Southeast  Outside  district,  in  the 
GOA  was  estabhshed  by  the  final  1994 
groundfish  specifications  (59  FR  7647. 
February  16.  1994),  as  740  metric  tons 
(mt).  NMFS  apportioned  500  mt  to  the 
second  season,  the  period  May  18 
through  August  31, 1994. 

Due  to  the  short  duration  of  the  hook- 
and-line  sablefish  fishery,  obser\'er  data 
will  not  be  available  in  time  to  monitor 
bycatch  during  the  second  season  of  the 
1994  Pacific  halibut  prohibited  species 
catch  limit  for  hook-and-line  gear  for 
groundfish  fisheries.  Therefore,  based 
on  the  1993  bycatch  rates,  the  Director 
of  the  Alaska  Region,  NMFS,  has 
determined,  in  accordance  with 
§672.20(r;(l)(ii)(A),  that  operators  of 
vessels  engaged  in  directed  fishing  for 
groundfish,  other  than  DSR  in  the 
Southeast  Outside  district,  with  hook- 
and-line  gear  in  the  GOA  will  reach  the 
second  seasonal  bycatch  allowance  of 
Pacific  halibut  by  May  28, 1994.  NMFS 
is  prohibiting  directed  fishing  for 
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groundHsh,  other  than  DSR  in  the 
Southeast  Outside  district,  by  vessels 
using  hook-and-line  gear  in  the  GOA 
from  12  noon,  A.l.t.,  May  28. 1994,  until 
12  noon,  A.l.t..  August  31, 1994. 
Directed  fishing  standards  for 
appUcable  gear  types  may  be  foimd  in 
the  regulations  at  §  672.20(gj. 

Classification 

This  action  is  taken  under  50  CFR 
672.20. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  8, 1994. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-9027  Filed  4-13-94;  8:45  am) 
BILUNQ  CODE  3510-22-P 


50  CFR  Part  675 

[Docket  No.  93110-4043;  1.0. 040e94A] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  retention 
of  Atka  mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  management  area.  NMFS  is 
requiring  that  catches  of  Atka  mackerel 
in  these  areas  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  Atka  mackerel  total  allowable  catch 
(TAG)  in  the  Eastern  Aleutian  District 
and  Bering  Sea  subarea  in  the  BSAI  has 
been  reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  April  9, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Fishery  Biologist, 
Fisheries  Management  Division,  NMFS, 
907-586-7228. 

SUPPt.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  emd 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(2),  the 
TAG  for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 


subarea  was  established  by  the  final 
1994  initial  groundfish  specifications 
(59  FR  7656,  February  16. 1994)  as 
11,454  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  675.20(a)(9).  that  TAG  for  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  Bering  Sea  subarea  has  been 
reached.  Therefore.  NMFS  is  requiring 
that  further  catches  of  Atka  mackerel  in 
the  Eastern  Aleutian  District  and  the 
Bering  Sea  subarea  be  treated  as 
prohibited  species  in  accordance  vnth 
§67S.20(c)(3).  and  is  prohibiting  their 
retention  effective  from  12  noon  A.l.t., 
April  9, 1994,  imtil  12  midnight,  A.l.t., 
December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
675.20. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  8.  1994. 
Dariil  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-8944  Filed  4-8-94;  5:01  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1210 
[FV-93-706PR] 
RiN  0581-AB21 

Watermelon  Research  and  Promotion 
Plan;  Proposed  Amendments  to  the 
Plan,  Rules  and  Regulations, 
Referendum  Procedures,  and  Rules  of 
Practice  for  Petitions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docmnent  gives  notice  of 
proposed  amendments  to  the 
Watermelon  Research  and  Promotion 
Plan  (Plan)  to:  Eliminate  rehmds  of 
assessments;  assess  watermelon  imports 
and  add  one  or  more  importer  members 
to  the  National  Watermelon  Promotion 
Board  (Board);  exempt  from  assessments 
producers  with  less  than  10  acres  of 
watermelons  rather  than  5  acres  and 
importers  of  less  than  150,000  pounds; 
cover  all  50  States  by  the  Plan;  and 
revise  the  criteria  for  determining  the 
eligibility  of  producers  to  serve  on  the 
Board.  In  addition,  conforming  changes 
would  be  made  to  the  rules  and 
regulations  issued  under  the  Plan  and 
the  rules  of  practice  for  petitions,  and 
the  rules  of  practice  for  referenda  on  the 
Plan  would  be  revised  to  provide  for 
referenda  to  be  conducted  by  mail 
ballot.  These  actions  are  necessary  to 
implement  amendments  to  the 
Watermelon  Research  and  Promotion 
Act. 

DATES:  Comments  must  be  received  by 
May  16, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  room 
2535-S,  Washington,  DC  20090-6456. 
Three  copies  of  all  written  materials 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  working  hours.  All  comments 
should  reference  the  docket  number  of 
this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
Division.  AMS.  USDA.  P.O.  Box  96456, 
room  2535-S,  Washington,  DC  20090- 
6456;  telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  ujider  the 
Watermelon  Research  and  Promotion 
Plan  [7  CFR  Part  1210],  hereinafter 
referred  as  the  Plan.  The  Plan  is 
effective  under  the  Watermelon 
Research  and  Promotion  Act,  as 
amended  by  the  Watermelon  Research 
and  Promotion  Improvement  Act  of 
1993,  [7  U.S.C.  4901-4916]  hereinafter 
referred  as  the  Act. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1650  of  the  Act,  a  person  subject 
to  the  Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  f>etition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  in  the  contiguous 
48  States  of  the  United  States  who  are 
subject  to  the  Plan.  There  are 
approximately  140  importers  of 
watermelons.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$3,500,000  and  small  agricultural 
producers  are  defined  as  those  having 
armual  receipts  of  less  than  $500,000. 
The  majority  of  watermelon  handlers, 
producers,  and  importers  may  be 
classified  as  small  entities. 

The  changes  proposed  to  the  Plan, 
rules  and  regulations,  rules  of  practice 
for  petitions,  and  procedures  for 
conduct  of  referenda  are  as  a  result  of 
amendments  to  the  Act.  The  overall 
economic  impact  of  these  proposed 
changes  is  not  expected  to  be 
significant.  Including  all  50  States  and 
the  District  of  Columbia  under  the  Plan 
would  have  little  impact.  The  producer 
exemption  from  assessments  would  be 
increased  from  5  acres  to  10  acres.  This 
change  would  benefit  small  producers 
because  it  will  increase  the  exemption 
level,  and  small  producers  would  not 
have  to  pay  the  assessment.  Neither  the 
eligibility  criteria  for  determining  if  a 
person  is  a  handler  or  a  producer  nor 
the  change  to  voting  by  mail  ballot 
would  have  any  economic  impact.  The 
elimination  of  refunds  may  have  some 
impact  on  a  small  amount  of  producers 
and  handlers  who  are  currently  entitled 
to  refunds.  There  would  also  be  a  new 
burden  on  importers  caused  by  the 
assessment  of  imports,  but  importers  are 
currently  benefiting  from  the  activities 
which  promote  watennelons  without 
paying  assessments.  The  research  and 
promotion  pn^ram  is  expected  to 
benefit  producers,  handlers,  and 
importers  subject  to  the  plan  by 
expanding  and  maintaining  new  and 
existing  markets.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (40  U.S.C. 
chapter  35],  the  information  collection 
requirements  contained  in  the  Plan  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  and 
assigned  0MB  number  0581-0093. 
There  would  be  a  new  reporting  burden 
on  importers  but  the  burden  has  been 
already  approved  by  the  0MB  and 
assigned  0MB  control  number  0581- 
0093.  Therefore,  this  action  adds  no 
additional  reporting  burden. 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
administers  a  nationally  coordinated 
program  of  research,  development, 
advertising,  and  promotion  designed  to 
strengthen  the  watermelon's  position  in 
the  market  place  and  to  establish, 
maintain,  and  expand  markets  for 
domestic  watermelons.  This  program  is 
financed  by  assessments  on  all 
producers,  except  those  persons 
engaged  in  the  growing  of  less  tl.an  five 
acres  of  watermelons,  and  banders  of 
watermelons.  The  Plan  specifier  that 
handlers  are  responsible  for  collecting 
and  submitting  both  the  producer  and 
handler  assessments  to  the  Board, 
reporting  their  handling  of  watermelons, 
and  maintaining  records  necessary  to 
verify  their  reporting. 

U.S.  production  of  watermelons  is 
estimatfid  through  the  use  of  U.S. 
shipment  statistics.  Shipments  of  U.S.- 
produced  watermelons  totaled  about 
1,895.6  million  pounds  in  1993,  7 
percent  less  than  in  1992.  Imports  of 
watermelons  in  1993  totalled  343.5 
million  pounds,  an  increase  of  12 
percent.  Therefore,  domestic  production 
is  about  six  times  as  great  as  the  volume 
of  imports. 

This  proposed  rule  invites  comments 
on  changes  to  the  Plan,  the  rules  and 
regulations  issued  thereunder,  the  rules 
of  practice  for  petitions,  and  the 
procedures  for  the  conduct  of  referenda. 
The  changes  are  proposed  in  accordance 
with  amendments  to  the  Watermelon 
Research  and  Promotion  Act  [7  U.S.C. 
4901-4916)  as  made  in  the  Watermelon 
Research  and  Promotion  Improvement 
Act  of  1993. 

The  amendments  to  the  Act  authorize 
an  assessment  on  watermelons  imported 
into  the  United  States  by  importers,  and 
the  addition  of  importer  members  to  the 
Board  if  approved  by  watermelon 
producers,  handlers,  and  importers  in  a 
referendum.  Watermelon  imports  enter 
the  country  primarily  during  the  winter 
season.  Imports  of  watermelons  in  1993 
totalled  343.5  million  pounds.  The 
assessment  rate  for  imports  would  be 
the  combined  total  assessment  rate  paid 


JMI 


by  producers  and  handlers  of  domestic 
watermelons.  The  current  assessment 
rate  for  producers  is  2  cents  per 
hundredweight  and  for  handlers  is  2 
cents  pier  hundredweight.  The  combined 
assessment  rate  for  importers,  therefore, 
would  be  4  cents  per  hundredweight. 
Assessments  would  be  paid  at  the  time 
the  watermelons  enter  the  country.  The 
collection  of  assessments  on  imported 
watermelons  would  be  expected  to 
generate  an  additional  $137,400  per  year 
in  revenue  to  the  Board.  In  order  to 
make  these  changes,  this  rule  would 
amend  §§  1210.200,  1210.201, 1210.202, 
and  1210.204  of  the  referendum 
procediues;  §§  1210.305, 1210.320, 
1210.321. 1210.328, 1210.341, 1210.350. 
1210.351, 1210.352, 1210.363.  and 
1210.364  of  the  Plan;  §§  1210.402  and 
1210.405  of  the  nomination  procedures; 
and  §§  1210.515. 1210.518,  1210.519, 
1210.521. 1210.530, 1210.531.  and 
1210.532  of  the  rules  and  regulations.  In 
addition,  a  new  §  1210.314  would  be 
added  to  the  Plan. 

To  facilitate  the  collection  of 
assessments  on  imported  watermelons, 
the  Secretary  proposes  that  the  United 
States  Customs  Service  of  the 
Department  of  the  Treasury  be 
designated  as  the  collecting  agency  for 
assessments  levied  on  such  imports. 
Other  commodity  research  and 
promotion  programs  utilize  the  Customs 
Service  as  a  means  of  collecting 
assessments  on  imported  products,  and 
the  Customs  Service  is  agreeable  to 
collecting  these  watermelon 
assessments.  An  agreement  between  the 
USDA  and  the  Customs  Service  would 
be  entered  into  to  implement  this 
action.  In  order  to  make  this  change, 
this  rule  would  amend  section  1210.518 
of  the  Rules  and  Regulations. 

The  importer  representation  on  the 
Board  would  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
would  serve  on  the  Board  if  importers 
are  subject  to  the  Plan.  This 
representation  would  enable  importers 
to  participate  in  developing  the  Board's 
programs,  plans,  and  projects,  and 
express  their  views  and  concerns  on 
how  Board  funds  are  used  if  imports  are 
assessed  under  the  Plan.  Importers 
would  nominate  individuals  to  serve  as 
importer  members  on  the  Board,  and  as 
required  for  other  members  of  the 
Board,  two  nominees  would  be 
submitted  to  the  Secretary  for  each 
vacancy.  The  Act  requires  the  number  of 
importers  members  to  be  proportionate 
to  the  assessments  paid  by  importers. 
However,  it  is  necessary  to  calculate  the 
number  of  initial  importer  members  on 
the  volume  of  imports  because  imports 


are  not  currently  being  assessed.  There 
are  currently  14  producers  and  14 
handlers  on  the  Board.  This  is  the 
equivalent  of  one  domestic  industry 
member  for  every  67.7  million  pounds 
of  domestic  production.  Based  on  the 
average  annual  volume  of  imports 
during  the  last  3-year  period  (323.1 
hvmdred weight),  four  importers  would 
be  added  to  the  current  Board.  In  order 
to  make  this  change,  this  rule  would 
amend  §§  1210.202. 1210.203. 1210.320, 
1210.321.  and  1210.401. 

The  Act  provides  for  the  elimination 
of  refunds  of  assessments  if  the 
producers,  handlers,  and  importers  vote 
to  eliminate  refunds.  The  refund 
provision  has  been  in  effect  since  the 
beginning  of  the  program.  Refunds  have 
been  increasing  every  year  from  9 
percent  in  1990  to  almost  29  percent  in 
1993.  If  the  refund  provision  is 
eliminated,  it  would  provide  the  Board 
with  an  estimated  additional  $250,000 
per  year  for  research  and  promotion 
activities.  In  order  to  make  this  change, 
this  rule  would  amend  §§  1210.343  and 
1210.520. 

If  the  refund  provision  remains  in  the 
Plan,  and  importers  are  subject  to  the 
Plan,  then  importers  would  be  entitled 
to  a  refund  of  all  assessments  paid  on 
watermelons  imported  into  the  United 
States. 

The  Act  increases  the  acreage  for 
exempt  producers  from  "less  than  5 
acres"  to  "less  than  10  acres"  of 
watermelons.  Importers  of  less  than 
150,000  pounds  of  watermelons  per  year 
would  be  entitled  to  apply  for  a  refund 
which  would  be  the  producer 
equivalent  of  the  import  assessments. 
The  150,000-pound  exemption  level  for 
importers  is  the  level  determined  to  be 
equivalent  to  10  acres  of  watermelons 
for  domestic  producers.  In  addition,  the 
Act  provides  that  the  Board  has  the 
authority  to  establish  rules  for 
producers  to  certify  whether  they  are 
exempt  from  the  assessments.  In  order 
to  make  these  changes,  this  rule  would 
amend  §§  1210.201,  1210.341. 1210.342. 
1210.518.  and  1210.521. 

The  Act  also  increases  applicability  of 
the  law  from  the  48  contiguous  States  to 
the  50  States  and  the  District  of 
Columbia.  This  amendment  would 
expand  the  Plan  to  cover  producers, 
handlers,  and  importers  in  Hawaii. 
Alaska,  and  the  District  of  Columbia.  In 
order  to  make  these  changes,  this  rule 
would  amend  §§  1210.201  and  1210.305 
and  would  add  a  new  §  1210.315. 

Section  1647(f)  of  the  Act  permits 
changes  in  the  assessment  rate  through 
notice  and  comment  rulemaking.  No 
change  to  the  Plan  would  be  necessary 
to  implement  this  amendment  to  the  Act 
because  §  1210.341  of  the  Plan  states 
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that  assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(noftheAct. 

The  Act  provides  that  a  producer  is 
eligible  to  serve  on  the  Board  as  a 
representative  of  handlers  (1)  if  a 
producer  purchases  watermelons  from 
other  producers  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production 
or  (2)  if  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer's  own  production.  This 
provision  facihtates  the  eligibility  of 
producers  and  handlers  to  serve  on  the 
Board  as  representatives  of  their  specific 
group.  In  order  to  make  these  changes, 
this  rule  would  amend  §§  1210.202. 
1210.321, 1210.363, 1210.368.  and 
1210.402. 

The  Act  also  provides  that  all  future 
referenda  do  not  have  to  be  conducted 
at  Extension  Service  county  offices.  This 
procedure  proved  to  be  expensive  and 
difficult  to  administer.  The  Act  would 
now  allow  referenda  to  be  conducted  by 
mail  ballot  which  would  reduce  the 
•  costs  involved  in  conducting  referenda 
and  facihtate  a  more  timely  tabulation 
of  the  results.  In  order  to  make  this 
change,  this  rule  would  amend  §§ 
1210.203. 1210.204.  and  1210.363. 

In  addition,  the  Act  changes  the 
criteria  for  determining  the  outcome  of 
referenda.  The  Act  previously  provided 
that  the  Plan  should  not  be  effective 
unless  approved  by  not  less  than  two- 
thirds  of  the  producers  and  handlers 
voting  in  the  referendum,  or  producers 
and  handlers  of  not  less  than  two-thirds 
of  the  watermelons  produced  and 
handled  during  the  representative 
period  by  producers  and  handlers 
voting  in  the  referendum,  and  by  not 
less  than  a  majority  of  the  producers 
and  a  majority  of  the  handlers  voting  in 
the  referendum.  The  Act  now  specifies 
that  the  determination  of  the  results  of 
a  referendum  should  be  on  the  basis  of 
a  simple  majority  of  the  producers, 
handlers,  and,  if  covered  by  the  Plan, 
importers  voting  in  the  referendum.  In 
order  to  make  this  change,  this  rule 
would  amend  §  1210.363. 

Furthermore.  §  1210.252  would  be 
revised  to  correct  a  wording  error  made 
during  the  promulgation  of  the  Plan  and 
§  1210.322  would  be  revised  to  delete 
obsolete  language. 

In  addition,  §  1210.325  would  be 
changed  to  reflect  a  change  in  the 
number  of  Board  members  that 
constitute  a  majority.  This  revision 
would  reflect  the  addition  of  importer 
members  to  the  Board. 


SecUon  1210.505  would  be  amended 
to  reflect  the  fact  that  the  Department 
issues  user  fee  bills  to  the  Board 
monthly  rather  than  quarterly. 

In  addition,  miscellaneous 
conforming  changes  would  be  made  to 
§§1210.201, 1210.251, 1210.302. 
1210.328, 1210.340.  and  1210.362. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  amen^ents 
included  in  this  rule.  All  written 
comments  received  by  the  date  specified 
herein  will  be  considered. 

After  all  comments  have  been 
reviewed  and  any  necessary  changes 
made  to  these  proposed  amendments  to 
the  Plan,  the  proposals  will  be 
published  together  with  a  referendum 
order.  The  referendum  order  will  set  the 
dates  for  eligible  producers,  handlers, 
and  importers  to  vote  on  whether  or  not 
they  favor  (1)  eUminating  the  provisions 
for  assessment  refunds  and  (2) 
implementing  assessments  on  imported 
watermelons  and  adding  importer 
members  to  the  Board. 

List  of  Subjects  in  7  CFR  Part  1210 

Agricultural  promotion,  Agricuhural 
research.  Market  development. 
Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble,  part  1210,  Chapter  XI  of  title 
7  is  proposed  to  be  amended  as  follows: 

PART  1210-WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C  4901-4916. 

Subpart— Procedure  for  the  Conduct  of 
Referenda  In  Connection  with  the 
Watermelon  Research  and  Promotion 
Plan 

2.  Section  1210.200  is  revised  to  read 
as  follows: 

§1210.200    General. 

Referenda  to  determine  whether 
producers,  handlers,  and  importers 
favor  issuance,  suspension  or 
termination  of  a  Watermelon  Research 
and  Promotion  Plan  shall  be  conducted 
in  accordance  with  this  subpart. 

3.  Section  1210.201  is  amended  in 
paragraph  (a)  to  add  at  the  end  of  the 
paragraph  ",  as  amended.";  in  paragraph 
(g)  by  removing  the  phrase  "and 
handling"  and  adding  in  its  place  ", 
handling,  and  importing";  in  paragraph 
(h)  introductory  text  by  removing  the 
phrase  "five"  and  adding  in  its  place 
"10";  and  adding  new  paragraphs  (j) 
and  (k)  to  read  as  follows: 


§1210^1    DeflnWoiis. 

(j)  /mporter  means  any  perso.i  who 
imports  watermelons  into  the  United 
States  as  principal  or  as  an  agent, 
broker,  or  consignee  for  any  person  who 
produces  watermelons  outside  the 
United  States  for  sale  in  the  United 
States. 

(k)  United  States  means  each  of  the 
several  States  and  the  District  of 
Columbia. 

4.  Section  1210.202  is  revised  to  read 
as  follows: 

§1210.202    Voting. 

(a)  Each  person  who  is  a  producer, 
handler,  or  importer  as  defiiied  in  this 
subpart,  at  the  time  of  the  referendum 
and  who  also  was  a  producer,  handler, 
or  importer  during  the  representative 
period,  shall  be  entitled  to  only  one  vote 
in  the  Referendum:  Provided.  That  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ow-nership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  watermelons  in  which  more 
than  one  of  the  parties  is  a  producer, 
shall  be  entitled  to  one  vote  in  the 
referendum  covering  only  that 
producer's  share  of  the  ownership; 
Provided  further.  That  the  vote  of  a 
person  who  both  produces  and  handles 
watermelons  will  be  counted  as  a 
handler  vote  if  the  producer  purchased 
watermelons  from  oth^-  producers,  in  a 
combined  total  volume  that  is  equal  to 
25  percent  or  more  of  the  producer's 
own  production;  or  the  combined  total 
volume  of  watermelon  handled  by  the 
producer  from  the  producer's  own 
production  and  purchases  from  other 
producer's  production  is  more  than  50 
percent  of  the  producer's  own 
production;  Provided  further.  That  the 
vote  of  a  person  who  both  imports  and 
handles  watermelons  will  be  counted  as 
an  importer  vote  if  that  person  imports 
50  percent  or  more  of  the  combined 
total  volume  of  watermelons  handled 
and  imported  by  that  person. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  a  corporate 
producer,  handler,  or  importer,  or  an 
administrator,  executor  or  trustee  of  a 
producing,  handling,  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  individual 
is  an  officer  or  employee  of  the 
producer,  handler,  or  importer,  or  an 
administrator,  executor,  or  trustee  of  a 
producing,  handling,  or  importing  entity 
and  that  individual  has  the  authority  to 
take  such  action.  Upon  request  of  the 
referendum  agent,  the  individual  shall 
submit  adequate  evidence  of  such 
authoritv. 
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(c)  Each  producer,  handler,  or 
importer  shall  be  entitled  to  cast  only 
one  ballot  in  the  referendum. 

5.  Section  1210.203  is  amended  by 
revising  paragraphs  (b),  (d)(2),  and  (d)(3) 
and  adding  a  new  paragraph  (d)(4)  to 
read  as  follows: 

§1210.203    Instructions. 


(b)  Determine  procedures  for  casting 
ballots. 


(d)  *  *  * 

(2)  The  acreage  and  volume  in  pounds 
of  watermelons  produced  by  the  voting 
producer  during  the  representative 
period; 

(3)  The  volume  in  pounds  of 
watermelons  handled  by  the  voting 
handler  during  the  representative 
period;  and 

(4)  The  volume  in  pounds  of 
watermelons  imported  by  the  voting 
importer  during  the  representative 
period. 

*        •        •        *        • 

6.  Section  1210.204  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(1);  removing  paragraph 
(b);  redesignating  paragraph  (c)  as 
paragraph  (b);  removing  in  new 
paragraph  (b)  the  phrase  "and  handlers" 
and  adding  in  its  place  ",  handlers,  and 
importers";  adding  new  paragraph  (c), 
and  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§1210.204    Agent 


(a)  *  •  • 

(1)  Utilizing,  vrithout  advertising 
expense,  available  media  or  public 
information  sources  (including,  but  not 
limited  to,  press  and  radio  facilities 
serving  the  production  area)  to 
announce  the  dates  of  the  referendum  as 
well  as  the  methods  of  voting,  the 
eligibility  requirements  for  voting,  and 
other  pertinent  information  regarding 
the  referendum. 


(c)  Preside  at  a  meeting  where  ballots 
are  to  be  cast. 

(d)  Distribute  ballots  and  the  aforesaid 
texts  to  producers,  handlers,  and 
importers  and  receive  any  ballots  which 
are  cast. 

(e)  Record  the  name  and  address  of 
each  person  receiving  a  ballot  from,  or 
casting  a  ballot  with,  said  agert  and 
inquire  into  the  eligibility  of  such 
person  to  vote  in  the  referendum. 


Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  Plans 

§1210.25    [Amended] 

7.  In  §  1210.251,  paragraph  (a)  is 
amended  by  removing  ";"  and  adding  in 
its  place  ",  as  amended;". 

§1210.252    [Amended] 

8.  In  §  1210.252,  paragraph  (b)(3)  is 
amended  by  removing  the  word  "order" 
and  adding  in  its  place  "Plan". 

Subpart— Watermelon  Research  and 
Promotion  Plan 

§1210.302    [Amended] 

9.  Section  1210.302  is  amended  by 
adding  ",  as  amended"  at  the  end  of  the 
sentence. 

10.  Section  1210.305  is  revised  to  read 
as  follows: 

§1210.305    Watemielon. 

Watermelon  means  all  varieties  of  the 
Fair  ily  Curcubitaceae;  Genus  and 
Species;  QtruUus  Lanatus,  popularly 
referred  to  as  watermelon  grown  by 
producers  in  the  United  States  or 
imported  into  the  United  States. 

§1210.306    [Amended] 

11.  Section  1210.306  is  amended  by 
removing  the  word  "five"  and  adding  in 
its  place  "10". 

12.  A  new  section  1210.314  is  added 
to  read  as  follows: 

§1210.314    Importer. 

Importer  means  any  person  who 
imports  watermelons  into  the  United 
States  as  a  principal  or  as  an  agent, 
broker,  or  consignee  for  any  person  who 
produces  watermelons  outside  of  the 
United  States  for  sale  in  the  United 
States. 

13.  A  new  section  1210.315  is  added 
to  read  as  follows: 

§  1210.315    United  States. 

United  States  means  each  of  the 
several  States  and  the  District  of 
Columbia. 

14.  Section  1210.320  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

§1210.320    Establishment  and 
membership. 

(a)  There  is  hereby  established  a 
National  Watermelon  Promotion  Board, 
hereinafter  called  the  "Board."  The 
Boerd  shall  be  composed  of  producers, 
handlers,  importers,  and  one  public 
representative  appointed  by  the 
Secretary.  An  equal  number  of  producer 
and  handler  representatives  shall  be 
nominated  by  producers  and  handlers 


pursuant  to  §  1210.321.  The  Board  shall 
also  include  one  or  more  representatives 
of  importers,  who  shall  be  nominated  in 
such  manner  as  may  be  prescribed  by 
the  Secretary.  The  public  representative 
shall  be  nominated  by  the  Board 
members  in  such  manner  as  may  be 
prescribed  by  the  Secretary.  If 
producers,  handlers,  and  importers  fail 
to  select  nominees  for  appointment  to 
the  Board,  the  Secretary  may  appoint 
persons  on  the  basis  of  representation  as 
provided  in  §  1210.324. 
***** 

(d)  Importer  representation  on  the 
Board  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serve  on  the  Board. 

(e)  Not  later  than  5  years  after  the  date 
that  importers  are  subject  to  the  Plan, 
and  every  5  years  thereafter,  the 
Secretary  shall  evaluate  the  average 
annual  percentage  of  assessments  paid 
by  importers  during  the  3-year  period 
preceding  the  date  of  the  evaluation  and 
adjust,  to  the  extent  practicable,  the 
number  of  importer  representatives  on 
the  Board. 

(f)  The  Board  consists  of  14 
producers,  14  handlers,  at  least  one 
importer,  and  one  public  member 
appointed  by  the  Secretary. 

15.  Section  1210.321  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  (b),  (c),  and  (e)  respectively; 
redesignating  paragraph  (d)  as 
paragraph  (f);  removing  new  paragraph 
(f)(1)  and  redesignating  new  paragraphs 
(0(2)  and  (f)(3)  as  paragraphs  (0(1)  and 
(0(2);  revising  new  paragraphs  (b) 
introductory  text,  (b)(1),  (b)(4),  (e).  (0 
introductory  text,  and  (0(1);  removing  in 
new  paragraph  (c)  the  word  "positions" 
and  adding  in  its  place  the  phrase 
"producer  and  handler  positions";  and 
adding  new  paragraphs  (a)  and  (d]  to 
read  as  follows: 

§1210.321    Nominations  and  selection. 

***** 

(a)  There  shall  be  two  individuals 
nominated  for  each  vacant  position. 

(b)  The  Board  shall  issue  a  call  for 
nominations  by  February  first  of  each 
year  in  which  an  election  is  to  be  held. 
The  call  shall  include  at  a  minimum, 
the  follovdng  information: 

(1)  A  list  of  the  vacancies  and 
quah&cations  as  to  producers  and 
handlers  by  district  and  to  importers 
nationally  for  which  nominees  may  be 
submitted. 
***** 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Board, 
national  and  State  producer  or  handler 
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associations,  importers,  and  district 
conventions,  if  any. 

•  *        •        •        » 

(d)  Nominations  for  importers 
positions  that  become  vacant  may  be 
made  by  mail  ballot,  nomination 
conventions,  or  by  other  means 
prescribed  by  the  Secretary.  The  Board 
shall  provide  notice  of  such  vacancies 
and  the  nomination  process  to  all 
importers  through  press  releases  and 
any  other  available  means  as  well  as 
direct  mailing  to  known  importers.  All 
importers  may  participate  in  the 
nomination  process:  Provided,  That  a 
person  who  both  imports  and  handles 
watermelons  may  vote  for  importer 
members  and  serve  as  an  importer 
member  if  that  person  imports  50 
percent  or  more  of  the  combined  total 
voIim:ie  of  watermelons  handled  and 
imported  by  that  person. 

(e)  All  producers  and  handlers  within 
the  district  may  participate  in  the 
convention;  Provided,  That  a  person 
that  produces  and  handles  watermelons 
may  vote  for  handler  members  only  if 
the  producer  purchased  watermelons 
from  other  producers,  in  a  combined 
total  volume  that  is  equal  to  25  percent 
or  more  of  the  producer's  owti 
production;  or  the  combined  total 
volume  of  watermelon  handled  by  the 
producer  from  the  producer's  own 
production  and  purchases  from  other 
producer's  production  is  more  than  50 
percent  of  the  producer's  own 
production;  and  provided  further,  That 
if  a  producer  or  handler  is  engaged  in 
the  production  or  handling  of 
watermelons  in  more  than  one  State  or 
district,  the  producer  or  handler  shall 
participate  within  'ihe  State  or  district  in 
which  the  producer  or  handler  so  elects 
in  writing  to  the  Board  and  such 
election  shall  r&main  controlling  until 
revoked  in  writing  to  the  Board. 

(f)  The  district  convention 
chairperson  shall  conduct  the  selection 
process  for  the  nominees  in  accordance 
with  procedures  to  be  adopted  at  each 
such  convention,  subject  to 
requirements  set  in  section  1210.321(el. 

(1)  No  State  in  Districts  3,  4.  5,  and 
7  as  currently  constituted  shall  have 
more  than  three  producers  and  handlers 
representatives  concurrently  on  the 
Board. 

*  •        *        *        # 

T6.  Section  1210.322  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§1210.322    Term  of  office. 

(a)  The  term  of  office  of  Board 
members  shall  be  three  years. 

(b)  Except  in  the  case  of  mid-term 
vacancies,  the  term  of  office  shall  begin 


on  January  1 ,  or  such  other  date  as  may 
be  recommended  by  the  Board  and 
approved  by  the  Secretary-. 

•        •        •        *        • 

(d)  No  person  shall  ser\'e  more  than 
two  successive  terms  of  office. 

17.  Section  1210.325  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1210.325    Procedure. 

(a)  A  simple  majority  of  Board 
members  shall  constitute  a  quorum  and 
any  action  of  the  Board  shall  require  the 
concurring  votes  of  a  majority  of  those 
present  and  voting.  At  assembled 
meetings  all  votes  shall  be  cast  in 
person. 


§1210.328    [Amended] 

18.  Section  1210.328  is  amended  by 
removing  in  paragraphs  (d)  and  (g)  the 
word  "collected"  and  adding  in  its 
place  "received";  removing  in 
paragraphs  (g),  (i),  and  (m)  the  phrase 
■'emd  handlers"  and  adding  in  its  place 
",  handlers,  and  importers";  removing 
in  paragraph  (k)  the  phrase  "or  handler" 
and  adding  in  its  place  ",  handler  or 
importer";  and  removing  in  paragraph 
(n)  the  word  "handlers"  and  adding  in 
its  place  "handlers,  importers,". 

§1210.340    [Amended] 

19.  Section  1210.340  is  amended  by 
removing  in  paragraph  fb)  the  word 
"collected"  and  adding  in  its  place 
"received". 

20.  Section  1210.341  is  amended  by 
revising  paragraphs  (a),  and  fb); 
redesignating  paragraphs  (d)  through  (i) 
as  (e)  through  (j);  revising  redesignated 
paragraph  (e);  adding  a  new  paragraph 
(d);  removing  in  redesignated 
paragraphs  (f)  and  (g)  the  word 
"handler"  and  adding  in  its  place 
"handler  or  importer";  removing  in 
paragraph  (h)  the  word  "handlers"  and 
adding  in  its  place  "handlers  and 
importers";  and  removing  in  paragraph 
(f)  the  letter  "(d)"  and  adding  in  its 
place  "(e)"  to  read  as  follows: 

§1210.341    Assessments. 

(a)  During  the  effective  period  of  this 
subpart,  assessments  shall  be  levied  on 
all  watermelons  produced  and  first 
handled  in  the  United  States  and  all 
watermelons  imported  into  the  United 
States  for  consumption  as  human  food. 
No  more  than  one  assessment  on  a 
producer,  handler,  or  importer  shall  be 
made  on  any  lot  of  watermelons.  The 
handler  shall  be  assessed  an  equal 
amount  on  a  per  unit  basis  as  the 
producer.  If  a  person  performs  both 
producing  and  handling  functions  on 
any  same  lot  of  watermelons,  both 
assessments  shall  be  paid  by  such 


person,  hi  the  case  of  an  importer,  the 
assessment  shall  be  equal  to  the 
combined  rate  for  domestic  producers 
and  handlers  and  shall  be  paid  by  the 
importer  at  the  time  of  entry  of  the 
watermelons  into  the  United  States. 

(b)  Assessment  rates  shall  be  fixed  by 
the  Secretary  in  accordance  with  section 
1647(f)  of  the  Act.  No  assessments  shall 
be  levied  on  watermelons  grown  by 
producers  of  less  than  10  acres  of 
watermelons. 

•  •        •        •        » 

(d)  Each  importer  shall  be  responsible 
for  paj-ment  of  the  assessment  to  the 
Board  on  watermelons  imported  into  the 
United  States  through  the  U.S.  Customs 
Service  or  in  such  other  manner  as  may 
be  established  by  rules  and  regulations 
approved  by  the  Secretary. 

(e)  Producer-handlers  and  handlers 
shall  pay  assessments  to  the  Board  at 
such  time  and  in  such  maimer  as  the 
Board,  with  the  Secretary's  approval, 
directs,  pursuant  to  regulations  issued 
under  this  part.  Such  regulations  may 
provide  for  different  handlers  or  classes 
of  handlers  and  different  handler 
payment  and  reporting  schedules  to 
recognize  differences  in  marketing 
practices  or  procedures  used  in  any 
State  or  production  area. 

*  *        •        •        • 

21.  Section  1210.342  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  new 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

§  1 21 0.342    Exemption  from  assessment 

(b)  Importers  of  less  than  150,000 
pounds  of  watermelons  per  year  shall  be 
entitled  to  apply  for  a  refund  that  is 
equal  to  the  rate  of  assessment  paid  by 
domestic  producers. 

(c)  The  Secretary  may  adjust  the 
quantity  of  the  weight  exemption 
specified  in  paragraph  (b)  of  this  section 
on  the  recommendation  of  the  Board 
after  an  opportunity  for  pubUc  notice 
and  comment  to  reflect  significant 
changes  in  the  5-year  average  yield  per 
acre  of  watermelons  produced  in  the 
United  States. 

(d)  The  Board  shall  have  the  authority 
to  establish  rules,  with  the  approval  of 
the  Secretary,  for  certifying  whether  a 
person  meets  the  definition  of  a 
producer  under  §  1210.306. 

§  1 21 0.343    [Removed  and  Reserved] 

22.  Section  1210.343  is  removed  and 
reserved. 

23.  Section  1210.350  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (1)  through  (4);  designating  the 
introductory  paragraph  as  paragraph  (a)- 
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and  adding  new  paragraphs  (b)  and  (c) 
to  read  as  follows: 

S  1210.350    Reports. 

•        •         *        •         • 

(b)  Each  importer  of  watermelons 
shall  maintain  a  separate  record  that 
includes  a  record  of: 

(1)  The  total  quantity  of  watermelons 
imported  into  the  United  States  that  are 
included  imder  the  terms  of  this  Plan: 

(2)  The  total  quantity  of  watermelons 
that  are  exempt  from  the  Plan;  and 

(3)  Such  other  information  as  may  be 
prescribed  by  the  Board. 

(c)  Each  importer  shall  report  to  the 
Board  at  such  times  and  in  such  manner 
as  it  may  prescribe  such  information  as 
may  be  necessary  for  the  Board  to 
perform  its  duties  imder  this  part. 

§1210.351    [Amended] 

24.  Section  1210.351  is  amended  by 
removing  the  word  "handler"  and 
adding  in  its  place  "handler  and 
importer"  and  removing  the  word  "two" 
and  adding  in  its  place  "2". 

S  1210.352    [Amended] 

25.  Section  1210.352  is  amended  by 
removing  in  paragraph  (a)(1)  the  word 
"handlers"  and  adding  in  its  place 
"handlers  or  importers". 

§1210.362    [Amended] 

26.  Section  1210.362  is  amended  by 
removing  the  word  "collected"  and 
adding  in  its  place  "received";  and 
removing  the  word  "plan"  and  adding 
in  its  place  "Plan". 

27.  Section  1210.363  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1210.363    Suspension  or  tennlnaUon. 

•        •        •        •        • 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time  and  shall  hold 
a  referendum  on  request  of  the  Board  or 
at  least  10  percent  of  the  combined  total 
of  the  watermelon  producers,  handlers, 
and  importers  to  determine  if 
watermelon  producers,  handlers,  and 
importers  favor  termination  or 
suspension  of  this  Plan.  The  Secretary 
shall  suspend  or  terminate  this  Plan  at 
the  end  of  the  marketing  year  whenever 
the  Secretary  determines  that  the 
suspension  or  termination  is  favored  by 
a  majority  of  the  watermelon  producers, 
handlers,  and  importers  voting  in  such 
referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production,  handling,  or  importing  of 
watermelons  and  who  produced, 
handled,  or  imported  more  than  50 
percent  of  the  combined  total  of  the 
volume  of  watermelons  produced, 
handled,  or  imported  by  those 
producers,  handlers,  and  importers 


voting  in  the  referendum.  For  purposes 
of  this  section,  the  vote  of  a  person  who 
both  produces  and  handles  watermelons 
will  be  counted  as  a  handler  vote  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production; 
or  the  combined  total  volume  of 
watermelon  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer's  own  production. 
Provided,  That  the  vote  of  a  person  who 
both  imports  and  handles  watermelons 
will  be  counted  as  an  importer  vote  if 
that  person  imports  50  percent  or  more 
of  the  combined  total  volume  of 
watermelons  handled  and  imported  by 
that  person.  Any  such  referendum  shall 
be  conducted  by  mail  ballot. 

§1210;364    [Amended] 

28.  Section  1210.364  is  amended  by 
removing  in  paragraph  (d)  the  phrase 
"and  handlers"  and  adding  in  its  place 
",  handlers  and  importers". 

29.  The  subpart  heading  "Subpart — 
Procedures  for  Nominating  Producer 
and  Handler  Members  to  the  National 
Watermelon  Promotion  Board"  is 
revised;  and  a  new  undesignated  center 
heading  is  added  after  the  subpart 
heading  to  read  as  follows: 

Subpart — Procedures  for  Nominating 
Memtiers  to  the  National  Watermelon 
Promotion  Board 

Producer  and  Handler  Members 

30.  In  Section  1210.401,  paragraph  (b) 
is  revised  to  read  as  follows: 

§1210l4O1    District  conventiona 

*  »         *         •         * 

(b)  District  conventions  are  to  be  held 
to  nominate  producers  and  handlers  as 
candidates  for  membership  on  the 
National  Watermelon  Promotion  Board. 
Each  district  is  entitled  to  two  producer 
and  two  handler  members  on  the  Board. 

•  •        •        •        • 

31.  Section  1210.402  is  amended  by 
revising  paragraph  (a);  removing  in 
paragraph  (b)  the  phrase  "or  first 
handling"  and  adding  in  its  place  ",  first 
handling  or  importing";  and  removing 
in  paragraph  (b)  the  phrase  "§  1210.403" 
and  adding  in  its  place  "§  1210.403  and 
§  1210.404"  to  read  as  follows: 

§  1 21 0.402    Voter  and  board  member 
nominee  ellglbtltty. 

(a)  All  producers  and  handlers  within 
a  district  may  participate  in  their 
district  convention  for  the  purpose  of 
nominating  candidates  for  appointment 
to  the  Board:  Provided.  That  a  producer 


who  both  produces  and  handles 
watermelons  may  vote  for  handler 
member  nominees  and  serve  as  a 
handler  member  nominee  only  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
volume  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production 
or  the  combined  total  volume  of 
watermelons  handled  by  the  producer 
from  the  producer's  own  production 
and  purchases  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer's  own  production;  and 
Provided  further,  That  if  a  producer  or 
handler  is  engaged  in  the  production  or 
handling  of  watermelons  in  more  than 
one  State  or  district,  the  producer  or 
handler  shall  participate  within  the 
State  or  district  in  which  the  producer 
or  handler  so  elects  in  writing  to  the 
Board  and  such  election  shall  remain 
controlhng  until  revoked  in  writing  to 
the  Board.  For  the  purpose  of 
participation  in  initial  nominating 
conventions,  such  election  shall  be 
made  in  writing,  at  the  address 
provided,  to  the  Department  official 
identified  in  the  call  for  a  district 
convention. 
•        *        *        •        • 

32.  A  new  undesignated  center 
heading  and  Section  1210.404  are  added 
to  read  as  follows: 

Importer  Members 

§  1 21 0.404    Importer  member  nomination 
and  selection. 

(a)  The  Board  shall  include  one  or 
more  representatives  of  importers,  who 
shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  watermelon 
importers.  Importers'  representation  on 
the  Board  shall  be  proportionate  to  the 
percentage  of  assessments  paid  by 
importers  to  the  Board,  except  that  at 
least  one  representative  of  importers 
shall  serve  on  the  Board  if  importers  are 
subject  to  the  Plan.  Nominations  for 
importer  positions  that  become  vacant 
shall  be  made  by  importers  at 
nomination  conventions  or  by  mail 
ballot. 

(b)  The  initial  nomination  of  importer 
members  shall  be  made  not  later  than  90 
days  after  the  Plan  is  amended. 

(c)  There  shall  be  two  individuals 
nominated  for  each  vacant  position.  The 
importer  receiving  the  highest  number 
of  votes  for  a  vacancy  shall  be  the  first 
choice  nominee,  and  the  importer 
receiving  the  second  highest  number  of 
votes  shall  be  the  second  choice 
nominee  submitted  to  the  Secretary. 

(d)  Any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative  or  any  other 
entity  which  is  engaged  in  the 


JMI 
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production,  first  handling  or  importing 
of  watermelons  is  considered  a  person 
and  as  such  is  entitled  to  only  one  vote, 
except  that  such  person  may  cast  proxy 
votes  as  provided  in  section 
1 210.404(e)(1)  of  this  subpart. 

(e)  Nomination  Conventions.  If 
nominations  are  made  by  nomination 
conventions,  the  Board  shall  widely 
publicize  such  conventions  and  provide 
importers  and  the  Secretary  at  least  10 
days  notice  prior  to  each  convention. 

(1)  Proxy  voting  by  importers  shall  be 
permitted  at  all  conventions.  Any 
person  wanting  to  cast  proxy  votes  must 
demonstrate  authorization  to  do  so. 
Authority  to  cast  a  proxy  vote  on  behalf 
of  another  person  shall  be  demonstrated 
through  documentation  containing: 

(i)  The  proxy  voter's  name,  address, 
and  telephone  number; 

(ii)  Signature  and  date  signed; 

(iii)  A  certification  identifying  the 
proxy  voter  as  an  importer;  and 

(iv)  A  statement  identifying  the 
person  being  given  authority  by  the 
prox\-  voter  to  cast  the  proxy  vote. 

(2)  The  Board  shall  provide  to  the 
Secretary  a  typed  copy  of  each 
convention's  minutes  and  shall  arrange 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  no.minee  and 
forward  such  to  the  Secretary  within  14 
calendar  days  of  completion  of  a 
convention. 

(f)  Mail  balloting.  If  nominations  are 
conducted  by  mail  ballot,  the  Board 
shall  request  importers  to  submit 
nominations  of  eligible  importers.  It  is 
the  importer's  responsibility  to  prove 
the  individual's  eligibility.  After  the 
names  of  nominees  are  received,  the 
Board  shall  print  ballots  and  ask  eligible 
importers  to  vote  to  nominate  their 
candidates.  After  the  vote  is  received, 
the  Board  shall  tabulate  the  results  and 
shall  send  to  the  Department  the 
nominees  in  order  of  preference.  The 
Board  shall  provide  the  Secretary  with 

a  report  on  the  results,  number  of 
importers  participating  in  the  vote,  and 
the  volume  of  imports,  and  shall  arrange 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  nominee  and 
forward  such  to  the  Secretary  within  14 
calendar  days  of  receiving  the  ballots. 

(g)  Any  individual  who  both  imports 
and  handles  watermelons  will  be 
considered  an  importer  if  that  person 
imports  50  percent  or  more  of  the 
combined  total  volume  of  watermelons 
handled  and  imported  by  that  person. 

33.  Section  1210.503  is  redesignated 
as  §  1210.405.  paragraph  (a)  is  revised, 
and  new  undesignated  center  heading  is 
a'dded  to  read  as  follows; 


Public  Member 

§  1 21 0.405    Public  member  nominations 
and  selection. 

(a)  The  public  member  shall  be 
nominated  by  the  other  members  of  the 
Board.  *  *  * 


Subpart— Rules  and  Regulations 

§1210.505    [Amended] 

34.  Section  1210.505  is  amended  by 
removing  the  word  "quarterly"  and 
adding  in  its  place  "monthly". 

35.  Section  1210.515  is  amended  by 
revising  paragraph  (a);  redesignating 
paragraph  (b)  as  (c);  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  1210.515    Levy  of  assessments. 

(a)  An  assessment  of  two  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  produced  for  ultimate 
consumption  as  human  food,  and  an 
assessment  of  two  cents  per 
hundredweight  shall  be  levied  on  ail 
watermelons  first  handled  for  ultimate 
consumption  as  human  food.  .\n 
assessment  of  four  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  imported  into  the  United 
States  for  ultimate  consumption  as 
human  food  at  the  time  of  entry  in  the 
United  States. 

(b)  The  import  assessment  shall  be 
uniformly  applied  to  imported 
watermelons  that  are  identified  by  the 
numbers  0807.10.30007  and 
0807.10.40005  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  or  any 
other  number  used  to  identify  fresh 
watermelons  for  consumption  as  human 
food. 

•         *         •         •         « 

36.  Section  1210.518  is  amended  by 
revising  paragraphs  (a)  and  fb); 
removing  in  paragraph  (c)(1)  the  letter 
"(e)"  and  adding  in  its  place  "(b)  and 
(e)"  and  removing  the  word  "handler" 
and  adding  in  its  place  "handler  and 
importer";  removing  in  paragraph 
(c)(2)(viii}  the  word  "five"  and  adding 
in  its  place  "10";  and  removing  in 
paragraph  (d)(1)  the  word  "handler" 
and  adding  in  its  place  "handler  and 
importer"  to  read  as  follows: 

§  1 21 0.51 8    Payment  of  assessments. 

(a)  Time  of  payTnent.  The  assessment 
on  domestically  produced  watermelons 
shall  become  due  at  the  time  the  first 
handler  handles  the  watermelons  for 
non-exempt  purposes.  The  assessment 
on  imported  watermelons  shall  become 
due  at  the  time  of  entry,  or  withdrawal, 
into  the  United  States. 

(b)  Responsibility  for  payment. 

(1)  The  first  handler  is  responsible  for 
payment  of  both  the  producer's  and  the 


handler's  assessment.  The  handler  may 
collect  the  producer's  assessment  from 
the  producer  or  deduct  such  producer's 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  watermelons  the 
producer  assessment  is  made.  Any  such 
collection  or  deduction  of  producer 
assessment  shall  be  made  not  later  than 
the  time  when  the  first  handler  handles 
the  watermelons. 

(2)  The  U.S.  Customs  Service  shall 
collect  assessments  on  imported 
watermelons  from  importers  and 
forward  such  assessments  under  an 
agreement  between  the  U.S.  Customs 
Service  and  the  U.S.  Department  of 
Agriculture.  Importers  shall  be 
responsible  for  payment  of  assessments 
directly  to  the  Board  of  any  assessments 
due  but  not  collected  by  the  U.S 
Customs  Service  at  the  time  of  entry-,  or 
withdrawal,  on  watermelons  imported 
into  the  United  States  for  human 
consumption. 


§1210.519    [Amended] 

37.  Section  1210.519  is  amended  by 
removing  in  the  introductory  paragraph 
the  word  "handler"  and  adding  in  its 
place  "handler  and  importer";  by 
removing  in  paragraph  (a)  the  word 
"handler's"  and  adding  in  its  place 
"handler's  and  importer's";  and 
removing  the  word  "Watermelon"  from 
the  introductory  paragraph  and 
paragraphs  (a)  and  (b). 
.  38.  Section  1210.520  is  revised  to  read 
as  follows: 

§1210.520    Refunds. 

Each  importer  of  less  them  150,000 
pounds  of  watermelons  during  any 
calendar  year  shall  be  entitled  to  apply 
for  a  refund  of  the  assessments  paid  in 
an  amoimt  equal  to  the  amount  paid  by 
domestic  producers. 

(a)  Application  form.  The  Board  shall 
make  available  to  all  impwrters  a  refund 
application  form. 

(b)  Submission  of  refund  application 
to  the  Board.  The  refund  application 
form  shall  be  submitted  to  the  Board 
within  90  days  of  the  last  day  of  the  year 
the  watermelons  were  actually 
imported.  The  refund  application  form 
shall  contain  the  following  information: 

(1)  Importer's  name  and  address; 

(2)  Number  of  hundredweight  of 
watermelon  on  which  refund  is 
requested; 

(3)  Total  amount  to  be  refunded; 

(4)  Proof  of  payment  as  described 
below;  and 

(5)  Importer's  signature. 

(c)  Proof  of  payment  of  assessment 
Evidence  of  payment  of  assessment* 
satisfactory  to  the  Board  shall 
accompany  the  importer's  refund 


.7746 


Federal  Register  /  Vol.  59.  No.  72  /  Thursday,  April  14,  1994  /  Proposed  Rules 


application.  An  importer  must  submit  a 
copy  of  the  importer's  report  or  a 
cancelled  check.  Evidence  submitted 
with  a  refund  appUcation  shall  not  be 
returned  to  the  applicant. 

(d)  Payment  of  refund.  Inunediately 
after  receiving  the  properly  executed 
application  for  refund,  the  Board  shall 
make  remittance  to  the  applicant. 

39.  Section  1210.521  is  revised  to  read 
as  follows: 

§  1210.521    Reports  of  disposition  of 
exempted  watermelons. 

The  Board  may  require  reports  by 
handlers  or  importers  on  the  handling/ 
importing  and  disposition  of  exempted 
watermelons  and/or  on  the  handling  of 
watermelons  for  persons  engaged  in 
growing  less  than  10  acres  of 
watermelons  or  in  the  case  of  importers, 
the  importing  of  less  than  150,000 
poimds  per  year.  Authorized  employees 
of  the  Board  or  the  Secretary  may 
inspect  such  books  and  records  as  are 
appropriate  and  necessary  to  verify  the 
reports  on  such  disposition. 

§1210.530    [Amended] 

40.  Section  1210.530  is  amended  by 
removing  the  word  "handler"  from  the 
introductory  text  and  adding  in  its  place 
"handler  and  importer". 

§1210.531    [Amended] 

41.  Section  1210.531  is  amended  by 
removing  the  word  "handler"  and 
adding  in  its  place  "handler  and 
importer". 

42.  Section  1210.532  is  revised  to  read 
as  follows: 

§1210.532    Confidential  books,  records, 
and  reports. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers 
and  importers  and  all  information  with 
respect  to  refunds  of  assessments  made 
to  importers  shall  be  kept  confidential 
in  the  manner  and  to  the  extent 
provided  for  in  §  1210.352. 

Dated:  April  6, 1994. 
Lon  Hatamijra, 

Administrator. 

IFR  Doc.  94-6857  Filed  4-13-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 
[Docket  No.  PflM-20-23] 

Steve  Gannis;  Receipt  of  Petition  for 
Rulemaking 

AGENCY:  Nuclear  Regulatory 
Commission. 


action:  Petition  for  rulemaking;  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking,  dated  January  8, 
1994,  which  was  filed  with  the 
Commission  by  Steve  Gannis.  The 
petition  was  docketed  by  the  NRC  on 
February  8, 1994,  and  has  been  assigned 
Docket  No.  FRM-20-23.  The  petitioner 
requests  that  the  NRC  amend  its 
regulations  to  limit  the  annual  dose  of 
ionizing  radiation  that  is  received  by  the 
general  public  from  100  millirems 
annually  to  under  1  millirem  annually. 
The  petitioner  also  requests  that  if  the 
NRC  does  not  establish  a  limit  of  1 
millirom  annually,  it  establish  a 
substantially  lower  limit  than  the 
current  100  miUirems  annually. 
DATES:  Submit  comments  by  June  28. 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

For  a  copy  of  the  petition,  write  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7758  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  established  standards 
for  protection  against  ionizing  radiation 
resulting  from  activities  conducted 
under  licensees  and  has  issued  these 
standards  in  the  regulations  codified  in 
10  CFR  part  20.  These  regulations  are 
intended  to  control  the  receipt, 
possession,  use,  transfer,  and  disposal  of 
licensed  material  by  its  licensees. 
Licensed  material  is  any  source. 


byproduct,  or  special  nuclear  material 
received,  possessed,  used,  transferred, 
or  disposed  of  imder  a  general  or 
specific  license  issued  by  the  NRC. 

The  Petition 

The  petitioner  believes  that  it  is  vital 
to  the  public  interest  and  public  health 
that  a  lower  radiation  dose  limit  be 
established  because  the  higher  dose 
limit  is  a  possible  source  of  an 
unacceptable  number  of  additional 
cancers.  The  petitioner  indicates  that 
the  NRC  stated  in  its  "Below  Regulatory 
Concern"  policy  statement  (issued  July 
3,  1990;  55  PR  27522,  and  wiUidrawn 
August  24, 1993;  58  FR  44610)  that  if 
the  public  is  exposed  to  100  millirems 
of  radiation  annually  over  a  lifetime,  1 
person  out  of  every  285  people  would 
get  fatal  cancer.  The  petitioner  states 
that  this  number  does  not  include  the 
nonfatal  cancers  that  would  be  caused. 
Furthermore,  the  petitioner  states  that 
the  100  millirems  is  in  addition  to  the 
approximately  90  millirems  of  radiation 
the  average  person  receives  annually 
from  natural  background  radiation 
sources. 

The  petitioner  states  that  the  Federal 
Government  standards  on  how  much 
cancer  can  be  caused  among  the  public 
by  cancer-causing  pollutants  and 
contaminants  generally  permit,  at  most, 
approximately  1  cancer  per  million 
people.  The  petitioner  therefore  requests 
that  a  lower  radiation  dose  limit  be 
estabUshed. 

Specifically,  the  petitioner  requests 
that  the  NRC  issue  a  regulation  that 
would  limit  to  imder  1  milHrem  the 
annual  dose  of  ionizing  radiation 
received  by  any  member  of  the  public. 
The  petitioner's  requested  limit  would 
include  the  exposure  received  from  the 
combined  sources  of  radiation  exposure 
resulting  from  activities  regulated  by  the 
NRC.  The  petitioner  also  requests  that  in 
the  event  the  NRC  does  not  establish  an 
exposure  Umit  of  under  1  millirem,  the 
NRC  establish  a  substantially  lower 
limit  than  the  current  100-milUrem 
limit. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  April.  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Assistant  Secretary  of  the  Commission. 
(PR  Doc.  94-8915  Filed  4-13-94;  8:45  am] 
BILUNG  CODE  TStO-OI-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  331 

[Docket  No.  S3N-0164] 

RtN  0905-AA06 

Antacid  Drug  Products  for  Over-The- 
Counter  Human  Use;  Proposed 
Amendment  of  Hnai  Monogr^>h; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
May  4. 1994.  the  comment  period  on  the 
notice  of  proposed  rulemaking  that 
would  require  specific  indication, 
warning,  and  direction  statements  in  the 
labeling  of  over-the-counter  (OTC) 
antacid  drug  products  containing 
sodiuin  bicarbonate  as  an  active 
ingredient  (February  2.  1994.  59  FR 
5060).  FDA  is  taking  this  action  in 
response  to  a  request  to  extend  the 
comment  period  for  an  additional  30 
days  to  allow  more  time  to  comment  on 
this  proposal.  The  comment  period  for 
these  issues  closed  on  April  4. 1994. 
This  proposal  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

DATES:  Written  comments  by  May  4. 
1994. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  [HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 

FOR  FURTHER  JNFORKIATION  CONTACT: 

WilUam  E.  Gilbertson,  Center  for  Drug 

Evaluation  and  Research  (HFD-810). 

Food  and  Drug  Administration,  5600 

Fishers  Lane.  Rockville.  MD  20857. 

301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  February  2, 1994  (59 
FR  5060).  FDA  issued  a  notice  of 
proposed  rulemaking  to  amend  the  final 
monograph  for  OTC  antacid  drug 
products  to  require  specific  indication, 
warning,  and  direction  statements  in  the 
labeling  of  products  containing  sodium 
bicarbonate  as  an  active  ingredient 
(hereinafter  referred  to  as  the  February 
1994,  proposal).  The  new  labeling 
would  be  required  only  for  oral  dosage 
forms  intended  to  be  dissolved  in  liquid 
prior  to  administration,  such  as  powders 
and  effervescent  granules  ot  tablets.  As 
proposed,  no  such  oral  dosage  forms 


containing  sodiiun  bicarbonate  as  an 
active  ingredient  would  be  allowed  to 
make  a  claim  for  "relief  of 
overindulgence  in  food  and  drink."  The 
proposed  warnings  would  alert 
consumers  to  avoid  antacid  drug 
products  containing  sodium  bicarbonate 
when  the  stomach  is  overly  full  from 
eating  and  drinking.  The  proposed 
directions  would  inform  consumers  that 
sodium  bicarbonate  should  be 
completely  dissolved  before  drinking 
and  that  the  recommended  dose  should 
not  be  exceeded.  FDA  issued  the 
February  1994,  proposal  after  receiving 
reports  of  gastric  (stomach)  rupture 
following  ingestion  of  sodium 
bicarbonate  to  relieve  gastrointestinal 
distress.  Interested  persons  were  given 
until  April  4, 1994.  to  submit  comments 
on  the  proposal. 

On  March  28,  1994,  the 
Nonprescription  Drug  Manufacturers 
Association  (NOMA),  a  trade  association 
representing  the  manufacturers  and 
distributors  of  OTC  medicines, 
requested  that  the  comment  period  be 
extended  for  at  least  30  days.  NDMA 
stated  that  the  extension  is  necessary  to 
provide  sufficient  time  to  develop 
comprehensive  comments  to  submit  to 
the  agency.  NDMA  explained  that  most 
companies  that  distribute  OTC  drug 
products  containing  sodium  bicarbonate 
as  an  active  ingredient  were  not 
anticipating  changes  in  the  antacid  final 
monograph  and  the  February  1994. 
proposal  provided  the  first  opportunity 
for  many  affected  parties  to  t)«:ome 
aware  of  the  agency's  concerns  and 
intentions  for  amending  the  monograph. 
NDMA  stated  that  interested  parties 
have  had  insufficient  time  to  acquire  the 
reference  materials  cited  by  FDA.  to 
retrieve  relevant  product  experience 
reports,  and  to  research  thoroughly  the 
issues  raised  in  FDA's  February  1994, 
proposal.  NDMA  also  mentioned  that 
the  time  period  for  the  comments 
includes  several  days  on  which  many 
company  employees  will  not  be  working 
because  of  religious  hohda\-s. 

FDA  has  carefully  consiaered  the 
request  and  beheves  that  this  additional 
time  for  comment  is  in  the  public 
interest.  Accordingly,  the  comment 
period  is  reopened  to  May  4.  1994. 

Interested  persons  may.  on  or  before 
May  4.  1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
vrritten  comments  regarding  OTC 
antacid  drug  products  containing 
sodium  bicarbonate  as  an  active 
ingredient.  Three  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 


comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  April  8,  1994. 
Michael  R.  Taylor, 
Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  94-«>45  Filed  4-1J-94;  8:45  am] 
BILUNG  CODE  416»41-f 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 

[PS-106^91I 

RtN  1545-A041 

State  Housing  Credit  Ceiling  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  Income  Tax 
Regulations  concerning  the  low-income 
housing  credit. 

DATES:  The  pubhc  hearing  originally 
scheduled  for  Tuesday.  April  26, 1994, 
beginning  at  10  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number).- 

SUPPLEMENTARY  INFORMATION:  The 
subiect  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  42  of  the 
Internal  Revenue  Code  of  1986.  A  notice 
of  proposed  rulemaking,  and  pubhc 
hearing  appearing  in  the  Federal 
Register  for  Wednesday.  December  29, 
1993  (58  FR  68799),  announced  that  a 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Tuesday, 
April  26,  1994.  beginning  at  10  a.m.,  in 
the  IRS  Auditorium.  7400  Corridor, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.  Washington. 
DC. 

The  public  hearing  scheduled  for 
Tuesday,  April  26, 1994,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Begahtions  L'nrt.  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doc.  94-6936  Filed  4-13-94;  8:45  am) 
BILUNO  OODE  090-01-^ 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

Hopi  Trit)e  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  request  from  the  Hopi  Tribe  regarding 
its  AMLR  plan  (hereinafter,  the  "Hopi 
Tribe  plan")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  Tribe  has  requested  the 
conc\irrence  of  the  Secretary  of  the 
Department  of  the  Interior  with  its 
certification  of  completion  of  coal 
reclamation  under  the  Hopi  Tribe  plan. 
If  the  Secretary  concurs  with  the 
certification,  the  Hopi  Tribe  intends  to 
request  AMLR  funds  for  construction  of 
public  facilities  in  areas  of  the  Hopi 
Reservation  impacted  by  coal 
development,  mining,  or  processing. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.  on  May  16, 
1994.  If  requested,  a  public  hearing  on 
the  Tribe's  request  will  be  held  on  May 
9, 1994.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t.  on  April  29, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 
Copies  of  the  Hopi  Tribe  plan,  the 
Tribe's  request,  and  all  wTitten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  Tribe's  request  by  contacting 
OSM's  Albuquerque  Field  Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  suite  1200, 
Albuquerque,  New  Mexico  87102, 
Telephone:  (505)  766-1486. 

Hopi  Abandoned  Mine  Land  Program, 
The  Hopi  Tribe,  Hopi  Tribal  Complex, 
Kykotsmovi,  Arizona  86039. 

FOR  FURTHER  INFORMATION  CONTACT: 


Robert  H.  Hagen.  Telephone:  (505)  766- 
1486. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA. 

II.  Bacl^round  on  the  Hopi  Tribe  Plan. 

III.  Discussion  of  Proposed  Action. 
rV.  Public  Comment  Procedures. 
V.  Procedural  Determinations. 

\1.  List  of  Subjects  in  30  CFR  Part  756. 

I.  Background  on  Title  IV  of  SMCRA 

Title  rV  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  levied  on  the 
production  of  coal.  Lands  and  waters 
eligible  for  reclamation  under  title  IV 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  inadequately 
reclaimed  prior  to  August  3, 1977,  and 
for  which  there  is  no  continuing 
reclamation  responsibility  under  State, 
Federal,  Tribal,  or  other  laws. 

Title  rV  provides  for  State  or  Tribal 
submittal  to  OSM  of  an  AMLR  plan.  The 
Secretary  of  the  Interior  adopted 
regulations  in  30  CFR  parts  870  through 
888  that  implement  Title  IV  of  SMCRA. 
Under  these  regulations,  the  Secretary 
reviewed  the  plans  submitted  by  States 
and  Tribes  and  solicited  and  considered 
comments  of  State  and  Federal  agencies 
and  the  public.  Based  upon  the 
comments  received,  the  Secretary 
determined  whether  a  State  or  Tribe  had 
the  ability  and  necessary  legislation  to 
implement  the  provisions  of  Title  IV. 
After  making  such  a  determination,  the 
Secretary  decided  whether  to  approve 
the  State  or  Tribe  program  and  granted 
the  State  or  Tribe  exclusive  authority  to 
administer  its  approved  plan. 

Ordinarily,  under  section  405  of 
SMCRA,  a  State  or  Tribe  must  have  an 
approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
plan  to  OSM.  However,  on  July  11, 
1987,  the  President  signed  a 
supplemental  appropriations  bill  (Pub. 
L.  100-71)  that  authorized  the  Crow, 
Navajo,  and  Hopi  Tribes  to  adopt  AMLR 
programs  without  approval  of  Tribal 
surfacjB  mining  regulatory  programs. 

Upon  approval  of  a  State's  or  Tribe's 
plan  by  the  Secretary,  the  State  or  Tribe 
may  submit  to  OSM,  on  an  annual  basis, 
an  application  for  funds  to  be  expended 
by  that  State  or  Tribe  on  specific 
projects  that  are  necessary  to  implement 
the  approved  plan.  Such  aimual 
requests  are  reviewed  and  approved  by 
OSM  in  accordance  with  the 
requirements  of  30  CFR  Part  886. 


II.  Background  on  the  Hopi  Tribe  Plan 

On  June  28, 1988,  the  Secretary  of  the 
Interior  approved  the  Hopi  Tribe  plan. 
General  backgroimd  information  on  the 
Hopi  Tribe  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  Hopi 
Tribe  plan  can  be  found  in  the  June  28, 
1988,  Federal  Register  (53  FR  24262). 
Approval  of  the  Hopi  Tribe  plan  is 
codified  at  30  CFR  756.15. 

III.  Discussion  of  Proposed  Action 

By  letter  dated  February  2, 1994,  the 
Chairman  and  Chief  Executive  Officer  of 
the  Hopi  Tribe  notified  the  Secretary  of 
the  Interior  that  the  Tribe  had  satisfied 
the  requirements  of  SMCRA  in  regard  to 
abandoned  coal  mine  reclamation  and 
was,  therefore,  requesting  the 
Secretary's  concurrence  with 
certification  of  completion  of  ail  known 
coal-related  problems  (administrative 
record  No.  HO-002-FOR). 

rV.  Public  Comment  Procedures 

In  accordance  with  section  411  of 
SMCRA,  OSM  is  seeking  public 
comments  and  information  concerning 
any  known  or  suspected  unreclaimed 
lands  and  water  resoiu-ces  on  Hopi 
lands  that  may  have  been  adversely 
affected  by  coal  mining  practices  prior 
to  August  3, 1977,  and  for  which  there 
is  no  continuing  reclamation 
responsibility  under  State,  Federal 
Tribal,  or  other  laws. 

Should  the  Secretary  conciir  with  the 
certification,  the  Tribe  intends  to 
request,  in  accordance  with  30  CFR  part 
886,  AMLR  funding  for  the  construction 
of  public  facilities  as  provided  imder 
sections  411  (e)  and  (0  of  SMCRA. 

If  no  past  coal  mining  problems 
eligible  for  funding  under  section  404  of 
SMCRA  are  identified  through  this 
process,  the  Secretary  intends  to  concur 
with  the  Tribe's  certification.  If,  after  the 
Secretary's  concurrence,  a  coal  problem 
occurs  or  is  identified,  the  Tribe  would 
have  to  seek  immediate  funding  for 
reclaiming  the  coal-related  problem. 

J.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  Hopi  Tribe's  request 
for  certification  of  completion  of  coal 
reclamation,  and  include  explanations 
in  support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
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person  listed  under  FOR  FUflT»«fl 
INFOimA-noW  CONTACT  by  4  p.m..  m.d.t. 
on  April  29, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Fihng  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  Tribe's  request  may  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  fNFORMATK>N 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

V.  Prooednral  Detenninations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Older  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  IDepartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  languace  of  State  or  Tribal  AMLR 
plans  and  revisions  inereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  State  or  Tribe,  not  by  OSM. 
Decisions  on  proposed  State  or  Tribal 
AMLR  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 


submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  apphcable  Federal 
regulations  at  30  CTR  parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  en  proposed  State  or  Tribal 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6.  appwidix  8,  paragraph  8.4B(29)). 

4.  Papen\-ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5 .  Regulatory  Flexibility  A  ct 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribal  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingfy,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  orpreviously 
promulgated  by  OSM  will  be 
implemented  by  the  Tribe.  In  making 
the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  anafyses  for 
the  corresponding  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  756 

Indian  lands.  Abandoned  Mine  Land 
Reclamation  Program. 

Dated:  April  7, 1994. 
Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
IFR  Doc.  94-6917  Filed  4-13-94.  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  266 

Revision  of  Regulations  To  Exempt 
Privacy  Act  Systems  of  Records 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  Postal  Service  regulations 
exempt  certain  systems  of  records  that 


it  maintains  from  certain  provisions  of 

the  Privacy  AcL  This  proposed  rule 

would  supplement  those  regulations  to 

include  an  explanation  of  the  reasons 

for  applying  specific  exemptions. 

DATES:  Comments  must  be  received  on 

or  before  May  16, 1994. 

ADDRESSES:  Written  comments  should 

be  addressed  to  USPS  Records  Office. 

US  Postal  Service,  475  L'Enfant  Plaza 

SVV  room  8831,  Washington  DC  20260- 

5240.  Copies  of  all  written  comments 

will  be  available  for  public  inspection 

and  photocopying  between  9  a.m.  and  4 

p.m.  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff.  Records  Office.  (202)  268- 

2924. 

SUPPLEMENTARY  INFORMATION: 

The  Postal  Service  has  exempted 
certain  systems  of  records  that  it 
maintains  from  specific  provisions  of 
the  Privacy  AcL  At  the  time  it  adopted 
the  exemptions  contained  in  its  Privacy 
Act  regulations  (39  CFR  266.9),  the 
Postal  Service  stated  its  reasons  for  each 
exemption  in  the  preamble  of  the  notice 
of  proposed  rulemaking  (40  FR  37227, 
dated  August  26,  1975).  This  proposed 
rule  does  not  change  the  current 
application  of  exemptions,  but  merely 
incorporates  into  §  266.9  the  reasons  for 
applying  each  exemption  to  a  particular 
system. 

List  of  Subiects  in  39  CFR  Part  266 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  the  Postal  Service  proposes  to 
amend  part  266  of  39  CFR  as  follows: 

PART  266— PRIVACY  OF 
INFORMATION 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authorit>-:  39  U.S.C  401;  5  VSC  552a. 

2.  Section  266.9  is  revised  to  read  as 
follows: 

§  266.9    Exemptions. 

(a)  Subsections  552a(j)  and  (k)  of  Title 
5,  U.S.C,  empower  the  Postmaster 
General  to  exempt  systems  of  records 
meeting  certain  criteria  from  various 
other  subsections  of  section  552a.  With 
respect  to  systems  of  records  so 
exempted,  nothing  in  this  part  shall 
require  compliance  %vith  provisions 
hereof  implementing  any  subse{;tions  of 
section  552a  from  which  those  systems 
have  been  exempted. 

(b)  At  paragraph  (b)(1)  of  this  section 
is  a  summary  of  the  Act's  provisions  for 
which  exemption  is  claimed  pursuant 
to,  and  to  the  extent  permitted  by. 
subsection  552a  (jj  and  (k)  of  Title  5, 
U.S.C,  for  some  systems  of  records. 
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Paragraphs  (b)  (2)  through  (6)  of  this 
section  identify  the  exempted  systems 
of  records,  the  exemptions  applied  to 
each,  and  the  reasons  for  the 
exemptions: 

(1)  Explanation  of  Act's  provisions  for 
which  an  exemption  is  claimed  in  the 
systems  discussed  below: 

(i)  Subsection  (c)(3]  requires  an 
agency  to  make  available  to  the 
individual  named  in  the  records  an 
accounting  of  each  disclosure  of 
records. 

(ii)  Subsection  (c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  to  which  a  record  has  been 
disclosed  of  any  correction  or  notation 
of  dispute  it  has  made  to  the  record  in 
accordance  with  subsection  (d)  of  the 
Act. 

(iii)  Subsection  (d),  paragraphs  (l)-(4) 
require  an  agency  to  permit  an 
individual  to  gain  access  to  records 
about  the  individual,  to  request 
amendment  of  such  records,  to  request 
a  review  of  an  agency  decision  not  to 
amend  such  records,  and  to  provide  a 
statement  of  disagreement  about  a 
disputed  record  to  be  filed  and 
disclosed  with  the  disputed  record. 
(iv)  Subsection  (e)(lj  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  required  by  statute  or 
executive  order  of  the  President. 

(v)  Subsection  (e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs. 

(vi)  Subsection  (e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information  of  the 
authority  under  which  the  information 
is  sought,  the  purposes  for  which  the 
information  will  be  used,  the  routine 
uses  that  may  be  made  of  the 
information,  whether  disclosure  is 
mandatory  or  voluntary,  and  the  effects 
of  not  providing  the  information. 

(vii)  Subsection  (e)(4),  paragraphs  (G) 
and  (H)  require  an  agency  to  publish  a 
Federal  Register  notice  of  its  procedures 
whereby  an  individual  can  be  notified 
upon  request  whether  the  system  of 
records  contains  information  about  the 
individual,  how  to  gain  access  to  any 
record  about  the  individual  contained  in 
the  system,  and  how  to  contest  its 
content. 

(viii)  Subsection  (e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual  in 


making  any  determination  about  the 
individual. 

(ix)  Subsection  (e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  imder 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record. 

(x)  Subsection  (f)  requires  an  agency 
to  establish  procedures  whereby  an 
individual  can  be  notified  upon  request 
if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining 
to  the  individual,  obtain  access  to  the 
record,  and  request  amendment. 

(xi)  Subsection  (g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  access  and  amendment 
provisions  of  subsections  (d)(1)  and 
(d)(3),  and  with  other  provisions  of  the 
Act,  or  any  rule  promulgated 
thereunder,  in  such  a  way  as  to  have  an 
adverse  effect  on  an  individual. 

(xii)  Subsection  (m)  requires  an 
agency  to  cause  the  requirements  of  the 
Act  to  be  applied  to  a  contractor 
operating  a  system  of  records  to 
accomplish  an  agency  function. 
(2)  Inspection  Requirements — 
hivestigative  File  System,  USPS  080.010 
and  Inspection  Requirements — Mail 
Cover  Program,  USPS  080.020.  These 
systems  of  records  are  exempt  from  5 
U.S.C.  552a(c)(3)  and  (4).  (d)(l)-(4), 
(e)(l)-3,  (e)(4)(G)  and  (H),  (e)(5)  and  (8), 
(f),  (g).  and  (m).  The  reasons  for 
exemption  folloyr: 

(i)  Disclosure  to  the  record  subject 
pursuant  to  (c)(3),  (c)(4).  or  (d)(l)-(d)(4) 
could  (A)  alert  subjects  that  they  are 
targets  of  an  investigation  or  mail  cover; 
(B)  alert  subjects  of  the  nature  and  scope 
of  the  investigation,  and  of  evidence 
obtained;  (C)  enable  the  subject  of  an 
investigation  to  avoid  detection  or 
apprehension;  (D)  subject  confidential 
sources,  v«tnesses,  and  law  enforcement 
personnel  to  harassment  or  intimidation 
if  their  identities  were  released  to  the 
target  of  an  investigation;  (E)  constitute 
imwarranted  invasions  of  the  personal 
privacy  of  third  parties  who  are 
involved  in  a  certain  investigation;  (F) 
intimidate  potential  witnesses  and 
cause  them  to  be  reluctant  to  offer 
information;  (G)  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
or  alteration  of  evidence  yet  to  be 
discovered,  the  fabrication  of  testimony, 
or  the  compromising  of  classified 
material;  and  (H)  seriously  impede  or 
compromise  law  enforcement,  mail 
cover,  or  background  investigations 
which  may  involve  law  enforcement 
aspects  as  a  result  of  the  above. 

(ii)  Application  of  subsections  (e)(1) 
and  (e)(5)  is  impractical  because  the 


relevance,  necessity,  or  correctness  of 
specific  information  may  be  estabUshed 
only  after  considerable  analysis  and  as 
the  investigation  progresses.  As  to 
relevance  (subsection  (e)(1)),  effective 
law  enforcement  requires  the  keeping  of 
information  not  relevant  to  a  specific 
Postal  Service  investigation.  Such 
information  may  be  kept  to  provide 
leads  for  appropriate  law  enforcement 
and  to  estabhsh  patterns  of  activity 
which  may  relate  to  the  jurisdiction  of 
the  Postal  Inspection  Service  and/or 
other  agencies.  As  to  accuracy 
(subsection  (e)(5)),  the  correctness  of 
records  sometimes  can  be  established 
only  in  a  court  of  law. 

(iii)  Application  of  subsections  (e)(2) 
and  (e)(3)  would  require  collection  of 
information  directly  from  the  subject  of 
a  potential  or  ongoing  investigation.  The 
subject  would  be  put  on  alert  that  he  or 
she  is  a  target  of  an  investigation  or  mail 
cover,  enabling  avoidance  of  detection 
or  apprehension,  thereby  seriously 
compromising  law  enforcement,  mail 
cover,  or  background  investigations 
involving  law  enforcement  aspects. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  must  be 
collected  from  other  sources. 

(iv)  The  requirements  of  subsection 
(e)(4)  (G)  and  (H)  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
individual  access  and  amendment 
provisions  of  subsection  d. 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  since 
access  may  be  appropriate  in  some 
cases. 

(v)  Application  of  subsection  (e)(8) 
could  prematurely  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(vi)  The  provisions  of  subsection  (g) 
do  not  apply  because  exemption  from 
the  provisions  of  subsection  (d)  renders 
the  provisions  on  suits  to  enforce  (d) 
inapplicable. 

(3)  Personnel  Records — 
Preemployment  Investigation  Records, 
USPS  120.110  and  Personnel  Records- 
Postmaster  Selection  Program  Records, 
USPS  120.130.  These  systems  of  records 
are  exempt  from  5  U.S.C.  552a,  (d)(l}- 
(4)  and  (e)(1)  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  under  5  U.S.C.  552a(k)(5)  as 
relating  to  the  identity  of  a  source  who 
furnished  information  to  the 
Government  in  confidence  as  a  part  of 
an  investigation  conducted  solely  for 
the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  of  an 
individual  for  employment.  The  reasons 
for  exemption  follow. 
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(i)  In  the  course  of  its  investigation 
and  evaluation  of  an  applicant  for  a 
position,  the  Postal  Service  contacts 
individuals  who,  vdthout  an  assurance 
of  anonymity,  would  refuse  to  provide 
information  concerning  the  subject  of 
the  investigation.  If  a  record  subject 
were  given  access  pursuant  to  (d)(1)- 
(d)(4),  the  promised  confidentiality 
would  be  breached  and  the  confidential 
soiuce  would  be  identified.  The  result 
would  be  restriction  of  the  free  flow  of 
information  vital  to  a  determination  of 
an  individual's  qualifications  and 
suitability  for  appointment  to  or 
continued  occupancy  of  his  position. 

(ii)  In  collecting  information  for 
investigative  and  evaluative  piuposes,  it 
is  impossible  to  determine  in  advance 
what  information  may  be  of  assistance 
in  determining  the  qualifications  and 
suitability  of  an  individual  for 
appointment  Information  that  seems 
irrelevant,  when  linked  with  other 
information,  can  sometimes  provide  a 
composite  picture  of  an  individual 
which  assists  in  determining  whether 
that  individual  should  be  appointed  to 
or  retained  in  a  position.  For  this 
reason,  exemption  from  subsection 
(e)(1)  is  claimed. 

(4)  USPS  120.120,  Personnel 
Records — Personnel  Research  and  Test 
Vahdation  Records;  and  USPS  120.152, 
Personnel  Records — Career 
Development  and  Training  Records. 
These  systems  of  records  are  e.xempt 
from  5  U.S.C.  552a  {d)(l)-{4),  (e)(4)  (G) 
and  (H),  and  (f)  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(k)(6)  as  relating  to  the  compromise 
of  the  objectivity  or  fairness  of  the 
testing  or  examination  process.  The 
reasons  for  exemption  follow. 

(i)  These  systems  contain  questions 
and  answers  to  standard  testing 
materials,  the  disclosure  of  which 
would  compromise  the  fairness  of  the 
future  use  of  these  materials.  It  is  not 
feasible  to  develop  entirely  new 
examinations  after  each  administration 
as  would  be  necessary  if  questions  or 
answers  were  available  for  inspection 
and  copying.  Consequently,  exemption 
from  subsection  (d)  is  claimed. 

(ii)  The  requirements  of  subsections 
{e)(4)  (G)  and  (H)  and  (f)  do  not  apply 
to  these  systems  for  which  exemption 
from  subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  published  notice  of  its 
notification,  access,  and  contest 
procediu-es  since  access  to  system 
records  that  do  not  compromise  the 
objectivity  or  fairness  of  the  testing 
examination  process  may  be  appropriate 
in  some  cases. 


(5)  USPS  120.151,  Personnel 
Records — Recruiting,  Examining,  and 
Appointment  Records.  This  system  is 
exempt  from  5  U.S.C.  552a  (d)(l)-<4), 
(e)(1),  (e)(4)  (G)  and  (H),  and  (f)  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(5)  as  relating  to  the 
identity  of  a  source  who  has  furnished 
information  to  the  Government  in 
confidence  as  part  of  an  investigation 
conducted  solely  for  the  purpose  of 
determining  suitabiHty,  eligibility,  or 
qualifications  of  an  individual  for 
employment  and  (k)(6)  as  relating  to  the 
compromise  of  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  The  reasons  for  exemption 
follow. 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(5). 
apphcation  of  the  provisions  at  (d)(1)- 
(4)  would  reveal  to  the  apphcant  whose 
suitability  is  being  investigated  the 
identity  of  individuals  who  supplied 
information  under  a  promise  of 
anonymity.  As  a  result,  the  Postal 
Ser\'ice's  promise  of  confidentiahty 
would  be  breached,  its  ability  to  obtain 
information  in  the  future  would  be 
diminished,  and  the  information  source 
could  be  subjected  to  harassment  by  the 
applicant.  To  the  extent  that 
information  in  this  system  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(k)(6),  the  requirements  of  the 
exemption  at  (d)(l)-(4)  and  the  reasons 
for  exemption  infonnation  relating  to 
the  compromise  of  the  objectivity  or 
fairness  of  the  testing  or  examination 
process  are  the  same  as  those  gi  .on  in 
paragraph  (b)(5)(i)  of  this  section. 

(ii)  The  reasons  for  exempting  this 
system  of  records  from  subsection  (e)(1) 
are  the  same  as  those  given  in  paragraph 
(b)(4)(ii)  of  this  section. 

(iii)  The  requirements  of  subsections 
(e)(4)  (G)  and  (H)  and  (f)  do  not  apply 
to  this  system  for  which  exemption  from 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Ser\'ice  has  published  notice  of  its 
notification,  access,  and  contest 
procedures  since  access  to  system 
records  that  do  not  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process  or  reveal  the 
identity  of  a  confidential  source  may  be 
appropriate  in  some  cases. 

(6)  USPS  030.010,  Equal  Employment 
Opportunity — EEO  Discrimination 
Complaint  Investigations.  This  system  is 
exempt  from  5  U.S.C.  552a  (d)(l)-{4), 
(e)(4)  (G)  and  (H).  and  (f)  to  the  extent 
that  information  in  the  system  is  subject 
to  exemption  pursuant  to  5  U.S.C. 
552a(k)(2)  as  material  compiled  for  law 
enforcement  purposes  and  (k)(5)  as 


relating  to  the  identity  of  a  source  whc 
has  furnished  information  to  the 
Government  in  confidence  as  a  part  of 
an  investigation  conducted  solely  for 
the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  of  an 
individual  for  employment.  The  reason  s 
for  exemption  follow. 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(2), 
application  of  the  requirements  of  the 
exemption  at  (d)  (l)-(4)  would  cause 
disruption  of  enforcement  of  the  laws 
relating  to  equal  emplojinent 
opportunity  (EEO).  To  the  extent  that 
information  in  this  system  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(k)(5),  application  of  the  provisions 
at  (d)(l)-(4)  would  reveal  to  the  EEO 
complainant  the  identity  of  individuals 
who  supplied  information  under  a 
promise  of  anony-mity.  It  is  essential  to 
the  integrity  of  the  EEO  complaint 
system  that  information  collected  in  the 
investigative  process  not  be  prematurely 
disclosed  and  that  witnesses  be  free 
from  restraint,  interference,  coercion,  or 
reprisal. 

(ii)  The  requirements  of  subsections 
(e)(4)  (G)  and  (H)  and  (C  do  not  apply 
to  this  system  for  which  exemption  from 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  published  notice  of  its 
notification,  access,  and  contest 
procedures  since  access  to  system 
records  that  do  not  compromise  the 
investigative  process  or  reveal  the 
identify  of  confidential  sources  may  be 
appropriate  in  some  cases. 

An  appropriate  revision  of  39  CFR 
266.9  to  reflect  the  proposed  change 
will  be  published  if  the  proposal  is 
adopted. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative  Division. 
|FR  Doc.  94-8718  Filed  4-13-94;  8:45  am) 
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summary:  This  proposed  rule  sets 
tolerances  for  residues  of  the  herbicides 
thifensulfuron  methyl  and  tribenuron 
methyl  oa  ihe  raw  agricultural 
commodities  (RAC)  oat  grain  at  0.05 
part  per  million  (ppm)  and  oat  straw  at 
0.1  ppm.  E.I.  DuPont  de  Nemours  &  Co.. 
Inc.,  requested  this  regulation. 
DATES:  Comments,  identified  by  the 
document  control  niunber,  [PP  1F3961 
and  1F3962/P5781,  or  requests  for  a 
hearing  must  be  received  on  or  before 
May  16. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Div-ision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  EXI  20460.  In  person, 
dehver  comments  to:  Rm.  1128.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  c<.:.Rdential  by  marking  any 
part  or  all  of  that  iniormation  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  coniment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INP0RMATK3N  CONTACT:  By 
mail:  Joanne  L  Miller,  Product  Manager 
(PM  23),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM  #2,  1921  Jefferson  Davis 
Hwv.,  Arlington,  VA  22202,  (703]-305- 
7830. 

SUPPLEMENTARY  rNFORMATION:  This 
proposal  announces  that  E.l.  DuPont  de 
Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza. 
P.O.  Box  80038,  Wilmington.  DE  19880- 
0038,  has  submitted  pesticide  petitions 
(PP)  1F3961  and  1F3962  to  EPA 
proposing  that  40  CFR  part  180  be 
amended  under  section  403  of  the 
Federal  Food,  Drug  and  Cosmetic  .\cf. 
21  U.S.C.  346a,  by  establishing 
tolerances  for  the  herbicides 
thifensulfuron  methyl  (methyi-3-llll(4- 
methox}'-6-raethyl-l,3.5-triazin-2- 
yl)aminolcarbonyl]aminol  sulfonyl]-2- 
thiophene  carboxylate)  and  tribenuron 
methyl  (methvl-2-[iilN-(4-methoxv-6- 


methyl-l,3.5-tria2in-2-yl) 
methyUminoJcarbonyl]  aminolsulfonyl] 
benzoate),  each  on  the  raw  agricultural 
commodities  (RAC)  oat  grain  at  0.05 
part  pel  million  (ppm)  and  oat  straw  at 
0.1  ppm. 

EPA  has  evaluated  the  data  submitted 
in  the  petition  and  other  relevant 
material.  The  data  and  other  relevant 
material  are  Usted  below: 

Thifensulfuron  methyl: 

1 .  Acute  oral  LDyo-  Rats,  LDso  greater 
than  5,000  mg/kg.  Toxicity  Category  IV. 

2.  Acute  dermal  LIho.  Rabbit,  LI^o 
greater  than  2,000  mg/kg,  Toxicity 
Categorj'  III. 

3.  Acute  inhalation  LCso-  Rat,  LCjo 
equals  7.9  mg/L/4  hr,  Toxicity  Category 
III. 

4.  Primary  eye  irritation  study. 
Rabbits,  the  mean  eye  irritation  score 
was  9.8  (range  of  4  to  39).  Toxicity 
Category  IV. 

5.  Primary  dermal  irritation  study. 
Rabbits,  under  the  conditions  of  the 
study,  test  material  (thifensulfuron 
methyl)  was  a  slight  dermal  irritant. 
Toxicity  Category  IV. 

6.  Ninety-day  feeding.  Rat,  systemic 
NOEL  equals  100  ppm  {5mg/kg).  LEL 
equals  2.500  ppm  (125  mg/kg),  based  on 
a  decrease  in  body  weight,  clinical 
pathology. 

7.  Thirteen-week  subchronic  feeding. 
Dog,  NOEL  equals  1.500  ppm  (37.5  mg/ 
kg).  LEL  equals  7,500  ppm  (187.5  mg/ 
kg),  based  on  a  decrease  in  body  and 
adrenal  weights  in  males. 

8.  De\-elopmental  toxicity.  Rat. 
maternal  NOEL  equals  725'rag/kg  HDT, 
developmental  toxicity  NOEL  equals 
159  mg/kg.  LEL  equals  725  mg/kg.  based 
on  an  increased  incidence  of  small  renal 
papillae  or  absence  of  renal  papillae. 

9.  Dei'elopmental  toxicity.  Rabbit, 
maternal  NOEL  equals  158  mg/kg,  LEL 
equals  511  mg/kg,  based  on  a  decrease 
in  body-weight  gain;  developmental 
NOEL  equals  511  mg/'kg  HDT. 

10.  Chronic  toxicity.  Dog,  NOEL 
equals  750  ppm  (18.75  mg/kg),  LEL 
equals  7.500  ppm  (187.5  .Tig  kg),  based 
on  a  decrease  in  body  weight/body- 
weight  gain  in  males  and  an  increase  in 
livei  weight. 

11.  Tvt-o-generation  reproduction.  Rat, 
systemic  NOEL  equals  2,500  ppm  (125 
nig/kg)  HDT.  reproductive  NOEL  equals 
2,500  ppm  (125  mg/kg). 

1 2.  Chronic  toxicity/ccrcinog^nicity. 
Rat.  syste.Tiic  NOEL  equals  25  ppm  (1.25 
mg/kg),  LEL  equals  500  ppm  (25  mg/kg). 
based  an  a  decrease  in  sodium  levels, 
body  WL-ight/  body  weight  gains; 
iippative  for  carcinogenicity. 

13.  Carcinogenicity.  Mouse,  systemic 
NOEL  equals  25  ppra  (3.75  mg/kg).  LEL 
equals  750  ppm  (112.5  mg/kg).  based  on 


a  decrease  in  body-weight  gains, 
negative  for  carcinogenicity. 

14.  Mutagenicity.  Cattegory  I.  not 
mutagenic  with/without  metabolic 
activation.  Category  II.  negative  for 
clastogenic  response  at  5.000  mg/kg. 
Category  III,  did  not  induce  significant 
increase  in  UDS  in  primary  rat 
hepatocytes. 

15.  Metabolism.  Excretion,  mainly  as 
parent,  mostly  in  urine/feces;  No 
apparent  tissue  accumulation,  althouigh 
the  majority  is  not  eliminated  until  48 
hours  post  dose;  metaboUtes:  triazine 
amine,  O-demethyl  thifensuluron, 
thiophene  sulfonamide,  thifensulfuron 
acid,  2-acid-3-sulfonamide. 

Tribenuron  methyl: 

1.  Acute  oml  LDso-  Rat,  LDjo  greater 
than  5.000  mg/kg.  Toxicity  Category  IV. 

2.  Acute  dermal  LD^o-  Rabbit,  LDso 
greater  than  2,000  mg/kg.  Toxicity 
Category  III. 

3.  Acute  inhalation  LDso-  Rat.  LCj© 
greater  than  6.7  mg/U4hi,  Toxicity 
Category  ni. 

4.  Primary  eye  irritation.  Rabbit, 
opacity/irritation  clear  within  72  hrs.. 
Toxicity  Category  HI. 

5.  Primary  dermal  irritation.  Rabbit. 
irritation  cleared  by  72  hrs.  Toxicity 
Category  IV. 

6.  Dermal  sensitization.  Guinea  pig. 
nonsensitizing. 

7.  Ninety-day  feeding.  Rat,  systemic 
NOEL  equals  100  ppm  (5  mg/kg),  LEL 
equals  1,750  ppm  (87.5  mg/kg),  based 
on  a  decrease  in  body  weight  gain  and 
food  consumption/food  elimination, 
absolute  heart/brain/liver/kidney 
weights;  increased  relative  organ 
\veights;  a  decreased  in  glucose  and 
cholesterol. 

8.  Th/rteen-weeic  subchronic.  Dog. 
NOEL  greater  than  2,500  ppm  HDT  (62.5 
mg/kg). 

9.  Developmental  toxicity.  Rat, 
maternal  NOEL  equals  20  mg/kg,  L£L= 
1 25  mg/kg.  based  on  a  decrease  in  body 
weight  gain  and  food  consumption; 
developmental  toxicity  NOEL  equals  20 
mg.ltg,  LEL  equals  125  mg/kg.  based  on 
a  decrease  in  body  weight;  at  highest 
dose,  an  increase  in  resorption  and  fetal 
death,  incomplete  ossification;  doses 
tested:  20, 125,  500  mg/kg. 

10.  Developmental  toxicity.  Rabbit, 
maternal  NOEL  equals  20  mg/kg,  LEL 
equals  80  mg/kg  highest  dose  tested, 
based  on  a  decrease  food  consumption, 
an  increase  in  abortions;  developmental 
toxicity  NOEL  equals  20  mg/'kg.  LEL 
equals  80  mg/kg  HDT,  10%  decrease  in 
body  weight:  nonteratogen;  doses  5,  20. 
80  mg/kg. 

1 1 .  Chronic  toxicity.  Dog,  NOEL 
equals  25  ppm  (0.79  mg/kg),  LEL  equals 
250  ppm  (7.90  mg/kg),  based  on 
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increase  in  male/female  bilirubin  and 
AST  levels,  increase  in  urinary  volume 
for  males,  increase  in  globulin  and 
decrease  in  body  weight  gain  for 
females. 

12.  Two-generation  reproduction.  Rat, 
paternal  systemic  NOEL  equals  25  (1.25 
mg/kg),  LEL  equals  250  ppm  (12.5  mg/ 
kg),  based  on  a  decrease  in  body  weight 
gains  in  Fl  females;  reproductive  NOEL 
equals  25  ppm  (1.25  mg/kg),  LEL  equals 
250  ppm  (12.5  mg/kg).  based  on  a 
decrease  in  body  weight  gains  during 
lactation  for  Fib  and  F2b  pups; 
developmental  NOEL  equals  25  ppm 
(1.25  mg/kg),  LEL  equals  250  ppm  (12.5 
mg/kg),  based  on  decreased  spleen 
weight  in  F2b  pups. 

1 3.  Chronic  toxicity/carcinogenicity. 
Rat,  systemic  NOEL  equals  25  ppm  (1.25 
mg/kg),  LEL  equals  250  ppm  (12.5  mg/ 
kg),  based  on  a  decrease  in  body  weight 
gains  in  both  males  and  females; 
positive  for  carcinogenicity;  increase  in 
mammary  gland  adenocarcinomas  in 
females;  dose:  25,  250,  1,250  ppm  (1.25 
mg/kg,  12.5  mg/kg,  62.5  mg/kg);  Health 
Effects  Division  Peer  Review  committee 
classified  tribenuron  methyl  a  Category 
C  (possible  human  carcinogen)  under 
EPA's  cancer  assessment  guidelines. 

14.  Carcinogenicity.  Mouse;  systemic 
NOEL  equals  20  ppm  (.3  mg/kg).  LEL 
equals  200  ppm  (30  mg/kg),  based  on  an 
increased  incidence  of  seminiferous 
degeneration  and  oligospermia,  10% 
decrease  in  body  weight  gain  at  90  days; 
negative  for  carcinogenicity. 

15.  Mutagenicity.  Category  I.  not 
mutagenic.  Category  11,  not  mutagenic. 
Category  III,  not  mutagenic. 

16.  Metabolism.  Readily  absorbed; 
major  route  of  excretion-urine;  no 
apparent  accumulation;  major 
metabolites:  metsulfuron,  saccharin,  O 
demethyl  triazine  amine. 

The  Dietary  Risk  Evaluation  System 
(DRES)  chronic  analysis  for 
thifensulfuron  methyl  used  a  Reference 
Dose  (RfD)  of  0.013  mg/kg  body  weight/ 
day,  based  on  a  no-observed-effect  level 
(NOEL)  of  1.25  mg/kg  bwt/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
taken  from  a  2-year  feeding  study  in  rats 
which  demonstrated  as  an  effect  lower 
body  weight  gains  in  males.  Serum 
sodium  in  males  and  females  was 
sporadically  lower  throughout  the 
study.  This  RfD  has  been  approved  by 
both  the  HED  (2/25/88)  and  Agency  RfD 
(3/23/88)  committees.  Food  uses 
evaluated  in  this  analysis  for 
thifensulfuron  methyl  were  the 
published  tolerances  (barley,  soybeans, 
and  wheat)  found  in  40  CFR  180.439 
and  the  Tolerance  Index  System  (TIS), 
plus  a  pending  tolerance  on  corn. 

This  chronic  exposure  analysis  was 
performed  for  thifensulfuron  methyl 


using  tolerance  level  residues  and  100 
percent  crop  treated  information  to 
estimate  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  for  the 
general  population  and  22  population 
subgroups.  The  TMRC  for  the  general 
population  from  all  pubUshed 
tolerances  is  1.1  X  10-»  mg/kg  bwt/day, 
representing  1%  of  the  RfD.  The 
tolerances  proposed  for  the  oat  grain 
contributes  5  X  10-*  mg/kg  bwrt/day,  or 
less  than  1%  of  the  RfD  [viz.  0.03).  If 
proposed  new  tolerances  and  the 
pending  tolerance  on  com  are 
considered,  the  resulting  TMRC  would 
be  1.3  X  10-4  mg/kg  bwt/day, 
representing  1%  of  the  RfD.  The  highest 
exposed  subgroups  are  nonnursing 
infants  (less  than  a  year)  and  children  (1 
to  6  years).  The  TMRC  for  all  uses, 
including  the  pending  tolerance  on  com 
and  the  proposed  tolerance  on  oats,  for 
the  non-nursing  infants  subgroup  would 
be  3.1  X  10  •♦  mg/kg  bwt/day.  or  2%  of 
the  RfD.  Using  the  same  exposure 
assumptions,  the  subgroup  for  children 
would  result  in  a  TMRC  of  2.8  x  10-* 
mg/kg  bwt/day,  also  2%  of  the  RfD. 

The  DRES  chronic  analysis  for 
tribenuron  methyl  used  a  RfD  of  0.008 
mg/kg  bwt/day,  based  on  a  NOEL  of 
0.79  mg/kg  bwt/day  and  an  uncertainty 
factor  of  100.  The  NOEL  is  taken  from 
a  l-year  feeding  study  in  dogs  which 
demonstrated  as  an  effect  elevated 
semm  bilirubin  and  AST  levels. 
Tribenuron  methyl  is  considered  a  class 
C  carcinogen  with  no  Q*  established  for 
quantification  of  potency.  EPA 
considers  the  cancer  risk  from 
tribenuron  methyl  to  be  negligible.  Food 
uses  evaluated  in  this  analysis  for 
tribenuron  methyl  were  the  published 
tolerances  (barley  and  wheat)  found  in 
40  CFR  180.451  and  TIS.  Currently  there 
are  no  other  pending  tolerances  for 
tribenuron  methyl. 

The  chronic  exposure  analysis 
performed  for  tribenuron  methyl  used 
tolerance  level  residues  and  100-percent 
crop  treated  information  to  estimate  the 
TMRC  for  the  same  22  subgroups  as 
thifensulfuron  methyl.  The  TMRC  for 
the  general  population  from  all 
pubhshed  tolerances  is  7.4  X  10  *  mg/kg 
bvrt/day,  representing  1%  of  the  RfD 
[viz.  0.92).  The  proposed  tolerance  on 
oats  contributes  an  additional  5.0  X  10^ 
mg/kg  bwt/day,  which  represents  less 
than  1%  of  the  RfD.  If  the  new  tolerance 
is  established  the  total  TMRC  would 
equal  7.8  X  10  s  mg/kg  bwrt/day,  or  1% 
of  the  RfD  [\iz.  0.97).  The  highest 
exposed  subgroups  are  childLren  (1  to  6 
years)  and  children  (7  to  12  years).  If  the 
proposed  tolerance  on  oats  is 
established  the  resultant  TMRC.  from  all 
uses,  would  be  1.7  X  10  <  mg/kg  bwt/ 
day,  comprising  2%  of  the  RfD  for 


children  (1  to  6  years).  If  the  tolerance 
on  oats  is  estabUshed  the  TMRC  from  all 
uses  would  be  1.2  X  10"«  mg/kg  bwt/day 
for  children  (7  to  12  years),  also  2%  of 
the  RfD. 

DRES  considers  the  dietary  risks  from 
thifensulfuron  methyl  and  tribenuron 
methyl  on  oats  to  be  of  minimal 
concern.  Also,  considering  that  the 
proposed  uses  are  given  at  tolerance 
level  and  100%  crop  treated  values  were 
used  there  is  likely  an  overestimation  of 
exposures.  Exposure  from  residues  for 
thifensulfuron  methyl  through  oats 
represents  less  then  1%  of  the  RfD  for 
the  U.S.  population.  Similarly,  exposure 
from  residues  for  tribenuron  methyl 
through  oats  represents  less  then  1%  of 
the  Rffl  for  the  U.S.  population.  Based 
on  these  values,  EPA  concludes  that  the 
chronic  dietary  risk  for  residues  of 
thifensulfuron  methyl  and  tribenuron 
methyl  through  the  proposed  use  on  oat 
grain  is  minimal. 

Section  409  tolerances  for 
thifensulfuron  methyl  and  tribenuron 
methyl  on  oat  processed  commodities 
are  not  needed  because  residues  are  not 
expected  to  concentrate  on  processing. 

There  are  no  pending  regulatory 
actions  against  the  registration  of  these 
pesticides.  These  pesticides  are  useful 
for  the  purpose  for  which  these 
tolerances  are  sought.  Adequate 
ahalytical  methodology  is  available  for 
enforcement  purposes.  The  method  is 
not  yet  published  in  the  Pesticide 
Analytical  Manual,  Vol.  II  (PAM  II),  but 
can  be  obtained  in  the  interim  period  as 
follows:  By  mail  from:  Calvin  Furlow. 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Offrce  location  and  telephone  number: 
Crystal  Mall  #2,  Rm.  1128.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202,  (703)-305-5805. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  the 
tolerances  established  by  amending  40 
CFR  180  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  ruU-making 
proposal  be  referred  to  an  ad\  isorv 
committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 
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Tbe  Office  of  Managonent  and  Budget 
has  exHnpted  this  rule  from  \b» 
requiremeats  of  Executive  Oder  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulaticms  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  piiblisbed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950), 

List  of  Sul ;  cts  in  40  CTR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
iind  pests.  Reporting  and  recordkeeping 
i  equirements. 

Dated;  April  5, 1994. 

Stephen  L.  )ohnson. 

Acting  Director.  Registration  Divison.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-[AMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.439.  to  read  as 
follows: 

§  180.439    Thifensutfuron  methyl  (methyl-3- 
[I[I(4-methoxy-«-inethyt- 1 ,3,5-bi«>n-2-yf) 
amino]carbonyl]aintno]  8iitfony<l-2- 
thioplMoe  cartwxyiate);  toterances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  thifensulfuron 
methyl  (methyl-3-([[[(4-roethoxy-6- 
methyl-l,3,5-triazin-2- 
yl)amino]carbonyl]  amino]  sulfonyI]-2- 
thiophene  carboxylate)  in  or  on  the 
following  raw  agricultural  commodities: 


CofTifTiodity 


Parts  pef  mil- 
lion 


Barley,  grain  . 
Barley,  straw  . 
Oat,  grain  ..„., 
Oat,  straw  ..... 

Soybeans  

Wheat,  grain  . 
Wheat  straw 


0.05 

ai 

0.05 

0.10 

0.1 

0.05 

0.1 


§  1 8a4Sl    TrtbenunM  mcttiyt  (nM«iy»-2- 
[inN-(4-nietlK»y-«-iMttiyt-1.3,»4riazin-2- 
yl)methylaiiiiR<4cart)onyq 
amlno]sulfortyqbeiMoate);  toterances  for 
residues. 

Tolerances  are  established  for 
residues  of  the  herbicide  tribenuron 
methyl  (roethyl-2-lUliV-(4-raethoxy-6- 
methy  1- 1 3 .5-tria2in-2- 
yl]methylamino]carbonyl] 
amino]£ulfonyl]benzoate)  in  or  on  the 
following  raw  agricultural  commodities: 


ComfTxxfity 


Parts  per 

million 


3.  By  revising  §  180.451 ,  to  read  as 
follows: 


Barley,  grain  0.05 

Barley,  straw 0.10 

Oat,  grain 0.05 

Oat  straw  0.10 

Wheat  firain  _  0.05 

Wheat  straw „ 0.10 

[PR  Doc.  94-9020  Filed  4-13-94;  8:45  am] 

BILUNG  eODE  a560-60-F 

40  CFR  Parts  180, 185,  and  186 
[OPP-30032a;  FRl.-47ei-21 
RIN207O-AC18 

Pesticide  Chemicals;  Various 
Revocations 

AGENCY:  Envir  mmental  Protection 
Agency  (EPA) 
action;  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
tolerances  and  food  additive  and  feed 
additive  regulations  established  for 
residues  of  17  pesticide  chemicals  in  or 
on  certain  raw  agricultural  commodities 
(RACsJ,  processed  foods,  and  animal 
feeds.  EPA  is  initiating  this  action  for 
those  pesticides  which  have  no  food  use 
registrations.  The  applicable 
registrations  for  these  pesticides  have 
been  canceled  because  of  .nonpayment 
of  maintenance  fees  or  by  registrant 
request. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [Cff'P- 
300328].  must  be  received  on  or  before 
June  13,1994. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  S\V., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arhngton,  VA. 

Infomation  submitted  as  a  comment 
canceming  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  vrill  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  ratist  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Owen  F.  Boeder.  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washii^ton.  DC  20460.  Office  location 
and  telephone  niunber:  6th  Floor.  2800 
Jefferson  Davis  Hwy..  Arlingtcm.  VA, 
(703)-308-8351. 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  the  revocation  of  all 
tolerances  and  food  additive  and  feed 
additive  regulations  ("tolerances") 
established  under  sections  408  and  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FnXA)  (21  U.S.C  346a  and  348) 
for  residues  of  the  herbicides 
tributylphosphorotrithioite,  2- 
chloroallyldiethyldithiocarbamate, 
norea,  barban,  sodium  trichloroacetate, 
dinitramine,  dipropetryn  and  bifenox; 
the  plant  regulators  1,2,4,5-tetrachloro- 
3-nitrobenzene  and  cycloheximide;  the 
insecticides  O.O-dimethyl  O-p- 
(dimethylsulfamoyl)  phenyl 
phosphorothioate  (including  its  oxygen 
analog),  crotoxyphos,  pirimiphos-ethyl. 
chlorfenvinphos,  phenothiazine,  and 
flucythrinate;  and  the  fungicide 
hexachlorophene  in  or  on  raw 
agricultural  commodities  (RACs), 
processed  foods,  and  feeds.  EPA  is 
initiating  this  action  because  all 
registered  uses  of  these  pesticide 
chemicals  in  or  on  RACs  and  processed 
foods  have  been  canceled.  The 
registrations  for  these  pesticide 
chemicals  were  canceled  because  the 
registrant  failed  to  pay  the  required 
maintenance  fee,  or  the  registrant 
voluntarily  canceled  all  registered  uses 
of  the  pesticide. 

Because  there  are  no  ciurent  food  use 
registrations  for  any  of  these  17 
pesticide  chemicals,  EPA  proposes  to 
revoke  the  tolerances  and  food  additive 
and  feed  additive  regulations  for  these 
pesticide  chemicals.  A  tolerance,  food 
additive,  or  feed  additive  regulation  is 
generally  not  necessary  for  a  pesticide 
chemical  which  is  not  registered  for  a 
particular  food  use.  The  Agency  is  not 
recommending  the  estabhshment  of 
action  levels  in  place  of  these 
regulations.  Since  there  are  no  food  use 
registrations  of  these  products,  and 
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hence  no  legal  use  in  the  United  States, 
and  since  these  pesticides  are  either  not 
persistent,  or  sufficient  time  has  elapsed 
since  the  prior  use  for  residues  to 
dissipate,  residues  should  not  appear  in 
any  domestically  produced 
commodities. 

The  tolerances  and  food  and  feed 
additive  regiJations  listed  in  40  CFR 
parts  180, 185,  and  186  being  proposed 
for  revocation  are  as  follows:  §  180.186 
(tributylphosphorotrithioite),  §  180.203 
(l,2,4.5-telrachloro-3-nitrobenzene), 
§  180.233  (0,0-dimethyl  O-p- 
(dimethylsulfamoyl)  phenyl 
phosphorothioate  {including  its  oxygen 
analog)),  §180.247  (2- 
chloroallyldiethyldithiocarbamate), 
§  180.260  (norea),  §  180.268  (barban). 
§  180.280  (dimethyl  phosphate  of  olpha- 
methylbenzyl-3-hydroxy  cis-crotonate 
(crotoxyphos)).  §  180.302 
(hexadilorophene),  §  180.308 
(pirimiphos-ethyl),  §180.310  (sodium 
trichloroacetate),  §  180.319 
(phenothiazine),  §  180.322  (2-chloro-l- 
(2.4-dichlorophenyl)  vinyl  diethyl 
phosphate  (chlorfenvinphos)),  §  180.327 
(dinitramine).  §  180.329  (dipropetrjn), 
§  180.336  (cycloheximide),  §  180.351 
(bifenox),  §  1B0.400  (flucythrinate), 
§  185.3300  (flucythrinate),  and 
§  186.3300  (flucvthrinate). 

Any  person  wno  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains  any  of 
these  1 7  pesticide  chemicals  may 
request,  within  30  days  after  publication 
of  this  document  in  the  Federal 
Register,  that  the  proposal  to  revoke  the 
RAC  tolerances  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation  revoking  the  RAC 
tolerances  and  processed  food  and  feed 
additive  regulations.  Further,  EPA  is 
sohciting  comments  from  anyone 
adversely  affected  by  revocation  of  these 
tolerances  and  food  and  feed  additive 
regulations.  EPA  requests  that  any 
person  adversely  affected  by  these 
revocations  submit  information 
providing  the  following  specific 
information: 

1 .  Are  there  any  existing  stocks  of  the 
chemical? 

2.  If  so,  how  much? 

3.  When  will  the  stocks  be  depleted? 

4.  How  long  would  the  commodities 
treated  with  these  chemicals  be  in  the 
channels  of  trade?    ' 

,  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  (OPP-300328].  All  written 


comments  filed  in  response  to  this 
document  will  be  available  for  public 
inspection  in  the  Public  Response 
Section,  at  the  Virginia  address  given 
above,  from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Agency  has  conducted  an 
analysis  in  order  to  satisfy  requirements 
as  specified  by  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act.  This 
analysis  is  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above. 

ExecutiTe  Order  12866 

Executive  Order  12866  requires  the 
Agency  initially  to  determine  whether  a 
proposed  regulatory  action  being 
proposed  or  issued  is  a  "significant" 
rule  and  therefore  subject  to  the 
requirements  of  the  Executive  Order  (i.e. 
Regulatory  Impact  Analysis,  review  by 
the  Office  of  Management  and  Budget 
(OMB)).  Under  section  3(f),  the  order 
defines  "significant"  as  those  actions 
likely  to  lead  to  a  rule  (1)  having  an 
annua!  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetaiy 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  P*resident's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  wall  not  have  an 
economic  impact  on  small  businesses, 
small  organizations,  or  small 
governmental  jurisdictions. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
imregistered  or  illegal  manner. 

Since  all  domestic  registrations  for 
use  of  these  17  pesticide  chemicals  have 
been  canceled,  it  is  anticipated  that  no 
economic  impact  would  occur  at  any 
level  of  business  enterprises  if  these 


tolerances  and  food  and  feed  additive 
regulations  are  revoked. 

Accordingly.  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regidatory  Flexibility  Act 

List  of  Subjects  in  40  CFR  Parts  180. 
185,  and  186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Processed  foods.  Reporting  and 
recordkeeping  requirements. 

Dated.  March  24. 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 

Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180, 185  and  166  be  amended  as 
follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.186    [Removed] 

b.  By  removing  §  180.186 
Tributylphosphorotrithioite;  tolerance 
for  residues. 

§180.203    [Removed] 

c.  By  removing  §  180.203  1,2,4.5- 
Tetracbloro-3-nitrobenzene;  tolerances 
for  residues. 

§  160.233    [Removed] 

d.  By  removing  §  160.233  O.O- 
Dimethyl  O-p-(dimethylsuIfamoyl) 
phenyl  phosphorothioate  including  its 
oxygen  analog:  tolerances  for  residues. 

§160.247    [Removed] 

e.  By  removing  §  180.247  2- 
Chloroallyldiethyldithiocarbamate; 
tolerances  for  residues. 

§180.260    [Removed] 

f.  By  removing  §  180.260  Norea; 
tolerances  for  residues. 

§  180.268    [Removed] 

g.  By  removing  §  180.268  Barban; 
tolerances  for  residues. 

§  180.280    [Removed] 

h.  By  removing  §  180.280  Dimethyl 
phosphate  of  alpha-methylbenzyl-3- 
hydroxy-cis-crotonate;  tolerances  for 
residues. 

§180.302    [Removed] 

i.  By  removing  §  180.302 
Hexachlorophene;  tolerance  fc 
residues. 


for 
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§  180.308    [Removed] 

j.  By  removing  §  180.308  Pirimiphos- 
ethyl;  tolerances  for  residues. 

§  1 80.31 0    [Removed] 

k.  By  removing  §  180.310  Sodium 
trichloroocetate;  tolerances  for  residues. 

$180,319    [Amended] 

1.  By  amending  §  180.319  Interim 
tolerances  by  removing  the  entry  for 
phenothiazine  from  the  table  of 
pesticide  chemicals  therein. 

§180.322    [Removed] 

m.  By  removing  §  180.322  2-Chloro-l- 
(2,4-dichlorophenyl)  vinyl  diethyl 
phosphate;  tolerances  for  residues. 

§180.327    [Removed] 

n.  By  removing  §  180.327 
Dinitramine;  tolerances  for  residues. 

§180.329    [Removed] 

o.  By  removing  §  180.329  Dipropetr,-n; 
tolerance  for  residues. 

§  180.336    [Removed] 

p.  By  removing  §  180.336 
Cycloheximide;  tolerances  for  residues. 

§  180.351    [Removed] 

q.  By  removing  §  180.351  Bifeno.x; 
tolerances  for  residues. 

§  180.400    [Removed] 

r.  By  removing  §  180.400 
Flucythrinate;  tolerances  for  residues. 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  343. 

§185.3300    [Removed] 

b.  By  removing  §  185.3300 
Flucythrinate. 

PART  186— {AMENDED] 

3.  hi  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follov^s: 

Authority:  21  U.S.C.  348. 

§186.3300    [Removed] 

b.  By  removing  §  186.3300 
Flucythrinate. 

IFR  Doc.  94-9019  Filed  4-13-94;  845  am) 
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DEPARTMENT  OF  DEFENSE 

48  CPR  Part  225 

Defense  Federal  Acquisition 
Regulation  Supplement;  Offset 
Administrative  Costs 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
public  comments. 

summary:  The  Department  of  Defense  is 
proposing  amendment  of  the  Defense 
FAR  Supplement  to  change  the  criteria 
for  contractor  recovery  under  foreign 
military  sale  contracts  of  the 
contractor's  offset  administrative  costs. 
DATES:  Comments  on  the  proposed 
DFARS  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  June  13. 1994  to  be  considered 
in  the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Alyce  Sullivan, 
OUSD(A&T)DP(DAR),  IMD  3D139,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case  93-D004 
in  ail  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATfON  CONTACT: 
Ms.  Alyce  Sullivan,  (703)  604-5930. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

DFARS  225.7303-2(a)  is  amended  to 
revise  the  language  on  offset 
administrative  costs.  The  revision 
originated  based  on  a  Defense  Security 
Assistance  Agency  (DSAA)  procedural 
change.  DSAA  will  issue  a 
corresponding  revision  to  the  Security 
Assistance  Management  Manual.  In 
addition  to  the  revision  of  offset 
administrative  costs,  the  language 
currently  in  225.7303-2(a)  (1)  and  (2) 
has  been  combined  to  make  it  more 
clear  and  all  subparagraphs  under 
225.7303-2(a)  have  been  renumbered 
accordingly. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  it  eliminates  a  procedural 
requirement  for  contractor  recovery  of 
offset  administrative  costs,  under 
foreign  military  sale  contracts.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 


concerning  the  affected  DFARS  sections 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  94-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 
Gaudia  L.  Naugle, 
Depu  ty  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
part  225  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR  part 
1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7303-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

225.7303-2    Cost  of  doing  business  with  a 
foreign  government  or  an  international 
organization. 

(a)  In  pricing  FMS  contracts  where 
non-U.S.  Government  prices  as 
described  in  225.7303-1  do  not  exist, 
recognize  the  reasonable  euid  allocable 
costs  of  doing  business  with  a  foreign 
government  or  international 
organization,  even  though  such  costs 
might  not  be  recognized  in  the  same 
amounts  in  pricing  other  defense 
contracts.  Examples  of  such  costs 
include,  but  are  no  limited  to^ 

(1)  SelUng  expenses  (not  otherwise 
limited  by  FAR  part  31),  e.g.— 

(i)  Maintaining  international  sales  and 
service  organizations; 

(ii)  Sales  commissions  and  fees  in 
accordance  with  FAR  subpart  3.4; 

(iii)  Sales  promotions, 
demonstrations,  and  related  travel  for 
sales  to  foreign  governments.  Paragraph 
126.8  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  part 
121)  may  require  Government  approval 
for  these  costs  to  be  allowable.  If 
Government  approval  is  required  for 
promotion  or  demonstration  costs  to  be 
allowable,  the  approval  must  be 
obtained. 

(iv)  Configuration  studies  and  related 
technical  services  undertaken  as  a  direct 
seUing  effort  to  a  foreign  country. 

(2)  Product  support  and  post-delivery 
service  expenses,  such  as — 

(i)  Operations  or  maintenance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data;  and 
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(ii)  Technical  field  services  provided 
in  a  foreign  country  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement,  and  related  travel  to 
foreign  countries. 

(3)  Offset  administrative  costs. 

j(i)  A  U.S.  defense  contractor  may 
recover  costs  incurred  to  administer 
specific  requirements  of  its  offset 
agreement  with  a  foreign  government  or 
international  organization  if  the  foreign 
military  sale  Letter  of  Offer  and 
Acceptance  is  financed  wholly  with 
customer  cash  or  repayable  foreign 
military  finance  credits. 

(ii)  The  U.S.  Government  assumes  no 
obligation  to  satisfy  or  administer  the 


offset  requirement  or  to  bear  any  of  the 
associated  costs. 

(iii)  Some  examples  of  offset 
administrative  costs  are — 

(A)  In-house  and/ or  purchased: 
organizational,  administrative  and 
technical  support,  including  oSset 
staffing;  quality  assurance, 
manufacturing,  purchasing  support; 
data  acquisition;  proposal,  transaction 
and  report  preparation;  broker/trading 
services;  legal  support;  and  similar 
support  activities; 

-<B)  Off-shore  operations  for  technical 
representative  and  consultant  activities, 
office  operations,  customer  and  industry 
interface,  capability  surveys; 

(C)  Marketing  assistance  and  related 
technical  assistance,  transfer  of 


technical  information  and  relating 
trairung; 

(D)  Employee  travel  and  subsistence 
costs;  and 

(E)  Taxes  and  duties. 

(4)  Costs  that  are  the  subject  of 
advance  agreement  under  the 
appropriate  provisions  of  FAR  part  31; 
or  where  the  advance  understanding 
places  a  limit  on  the  amounts  of  cost 
that  will  be  recognized  as  allowBble  in 
defense  contract  pricing,  and  the 
agreement  contemplated  that  it  will 
apply  only  to  DoD  contracts  for  the  U-S. 
Government's  own  requirements  (as 
distinguished  from  contracts  for  FMS). 
»         •         •         »         « 

[FR  Doc.  94-89B8  Filed  4-13-^;  8:45  am] 
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DEPARTMEffT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  8,  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 
~  Questions  about  the  items  in  the 
hsting  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202) 
690-2118. 

Extension 

•  National  Agricultural  Statistics 
Service 

List  Sampling  Frame  Survey 

On  occasion 

Farms;  205,000  responses;  17,083  hours 

Larry  Gambrell,  (202)  720-5778. 

•  Forest  Service 

Timber  Sale  Operating  Flans 

On  occasion 

Businesses  or  other  for-profits;  small 

businesses  or  organizations;  5,250 

responses;  14,250  hours 
Fred  Walk.  (202)  205-0858. 


•  National  Agricultural  Statistics 
Service 

Aquaculture  Surveys 

Monthly;  quarterly;  semi-annually; 

annually 
Farms;  5,536  responses;  1,442  hours 
Larry  Gambrell.  (202)  720-5778. 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  1430,  Milk  Marketing 

Assessments  and  Dairy  Refund 

Payments  Program 
CCC-140.  CCC-140  Continuation,  CCC- 

141,  CCC-141  Continuation,  CCC-310 
Monthly;  annually 
Individuals  or  households;  farms; 

businesses  or  other  for-profit;  209,000 

responses;  92,323  hours 
Raellen  Erickson.  (202)  720-3561. 

•  Forest  Service 

Interpretive  Association  Annual  Report 
FS-230O-5 
Annually 
Non-ptofit  institutions;  60  responses;  60 

hours 
Neil  Hegadom,  (202)  205-1228. 

Reinstatement 

•  Economic  Research  Service 
Cotton  Distribution  Survey 
On  occasion 
Businesses  or  other  for-profit;  344 

responses;  172  hours 
Edward  H.  Glade.  Jr.,  (202)  219-0840. 


Janet  Tognetti  Schiller,  (703)  305-2118. 
Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 
|FR  Doc.  94-9028  Filed  4-13-94;  8:45  am] 
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New  Collection 


•  Foreign  Agricultural  Service 
Foreign  Donation  of  Agricultural 

Commodities 
Monthly;  semi-annually;  armually 
Non-profit  institutions;  small  businesses 

or  organizations;  118  responses;  2,719 

hours 
James  Keefer,  (202)  720-5263. 

•  Food  Safety  and  Inspection  Service 
Labehcg — Addendum  2,  Nutrition 

Labeling,  Use  of  "Healthy"  and 
Similar  Terms  on  Meat  and  Poultry 
Produce  Labeling 

FSIS  Form  7234-1 

On  occasion 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  small 
businesses  or  organizations;  4,800 
responses;  1.200  hours 

Peggy  Confer.  (202)  720-7163. 

•  Food  and  Nutrition  Service 

WIC  Nutrition  Education  Assessment 

Study 
One  time  study 
Individuals  or  households;  non-profit 

institutions;  6,582  responses;  3,835 

hours 


*     Forest  Service 

Use  of  Bait  in  Hunting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  withdrawal  of  interim 
pohcy,  notice  of  proposed  policy;  and 
request  for  public  comment. 

SUMMARY:  On  March  14. 1994,  the  ForesI 
Service  published  an  interim  policy, 
with  a  request  for  pubUc  comment,  on 
the  agency's  role  in  regulating  the 
placement  of  bait  on  National  Forest 
System  lands  (59  FR  11765).  This  notice 
withdraws  the  interim  policy  and 
republishes  it  as  a  proposed  policy.  The 
intended  effect  of  the  proposed  policy  is 
to  clarify  the  agency's  role  in  relation  to 
the  role  of  the  States  and,  thus,  to 
provide  a  consistent  approach  to  the 
regulation  of  baiting  resident  game. 
Public  comment  is  invited  and  will  be 
considered  in  the  adoption  of  a  final 
policy,  notice  of  which  will  be 
published  in  the  Federal  Register. 
DATES:  Comments  must  be  received  in 
wrriting  by  June  13, 1994. 
ADDRESSES:  Send  written  comments  to 
Director,  Wildlife,  Fish,  and  Rare  Plants 
(2640).  Forest  Service,  USDA.  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director,  Wildhfe,  Fish, 
and  Rare  Plants,  4th  floor  Southwest 
Wing,  Auditors  Building.  205  14th 
Street  SW..  Washington.  DC.  Those 
wishing  to  inspect  comments  should 
call  ahead  at  (202)  205-1159  to  facilitate 
entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Darden.  Wildlife.  Fish,  and  Rare 
Plants  Staff,  (202)  205-1206. 


SUPPLEMENTARY  INFORMATION: 

Background 

State  fish  and  wildlife  agencies  have 
the  primary  responsibility  for  protection 
and  management  of  wildlife  populations 
on  National  Forest  System  lands, 
including  adoption  of  State  fish  and 
wildlife  laws  and  regulations  affecting 
the  taking  of  resident  game  animals.  The 
Forest  Service  enters  into  a 
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Memorandum  of  Understanding  (MOU) 
with  each  State  which  governs  Forest 
Ser\'ice/State  cooperation  on  matters  of 
Statewide  fish  and  wildlife  policy  or 
procedure  affecting  the  National  Forest 
System  (FSM  2611.1).  The  States  issue 
regulations  regarding  hunting  licenses, 
methods,  seasons,  locations,  and  bag 
limits  for  resident  game  and  have  the 
primary  responsibility  for  enforcement 
of  fish  and  wildlife  laws  and  regulations 
on  National  Forest  System  lands. 

Federal  land  management  statutes 
acknowledge  the  States'  traditional  role 
in  managing  fish  and  wildlife;  see  the 
National  Forest  System  Organic 
Administration  Act  at  16  U.S.C.  480,  the 
Multiple  Use-Sustained  Yield  Act  at  16 
U.S.C.  528,  the  Sikes  Act  at  16  U.S.C. 
670h,  and  the  Federal  Land  Policy  and 
Management  Act,  at  43  U.S.C.  1732.  The 
Forest  Service,  therefore,  is  generally 
reluctant  to  override  State  fish  and 
vdldlife  regulation,  except  where  federal 
interests,  such  as  protection  of  forest 
land,  resources,  and  users,  require 
federal  intervention. 

The  practice  of  placing  bait  (food  or 
scent  to  attract  wildlife)  is  a  hunting 
activity  subject  to  State  laws  and 
regulations.  The  baiting  of  bears  is 
particularly  controversial.  While  the 
total  number  of  States  allowing  bear 
baiting  has  declined.  State  fish  and 
wildlife  agencies  permit  the  baiting  of 
black  bear  as  a  hunting  activity  in 
Alaska.  Idaho,  Oregon,  Maine, 
Michigan,  Minnesota.  New  Hampshire, 
Utah,  Washington,  Wisconsin.and 
Wyoming.  The  Forest  Service  intends  to 
work  diligently  through  its  ongoing 
cooperative  efforts  to  encourage  the 
States  to  evaluate  their  regulation  of  the 
practice  of  baiting  bears.  In  the 
meantime,  the  agency  is  issuing 
proposed  policy  regarding  the  use  of 
bait  on  National  Forest  System  lands. 

In  the  past,  some  national  forests  have 
regulated  the  placement  of  bear  baits  by 
requiring  hunters  and  commercial 
guides  to  obtain  special  use 
authorizations  in  order  to  prevent 
conflicts  with  other  users  or  other 
problems  associated  vnth  the  location 
and  removal  of  bait.  Additionally,  some 
Forest  Service  Regions  have  issued 
orders  under  36  CFR  part  261  to  control 
litter,  as  well  as  to  close  certain  areas  to 
bear  baiting  where  the  practice  would 
create  unacceptable  adverse  effects  on 
other  resources  or  forest  users.  Special 
use  authorizations  for  bear  baiting  had 
been  issued  on  a  number  of  national 
forests  in  Wyoming.  Typically,  those 
special  use  authorizations  included 
conditions  with  which  the  holder  had  to 
comply  to  minimize  adverse  effects 
created  by  placement  of  bear  bait.  In 
early  1992,  the  Forest  Service's  role  in 


the  regulation  of  bear  baiting  on  the 
national  forests  in  Wyoming  became  an 
issue. 

In  March  1992,  the  Regional  Foresters 
for  the  Rocky  Mountain  and 
Intermoimtain  Regions  issued  a  joint 
closure  order  prohibiting  bear  baiting  in 
the  national  forests  in  Wyoming,  unless 
the  baiting  activity  was  conducted  in 
compliance  with  the  requirements  of  the 
order  pertaining  to  the  placement  and 
disposal  of  baits.  Like  the  conditions 
that  previously  had  been  included  in 
special  use  authorizations,  the 
requirements  of  the  order  were  intended 
to  minimize  adverse  effects  on  forest 
resources  and  users. 

The  Fimd  for  Animals  and  the 
Friends  of  the  Bow  brought  suit  to 
challenge  the  Forest  Service's  closure 
order  and  to  challenge  what  Plaintiffs 
considered  a  shift  in  estabUshed  policy, 
that  is,  no  longer  requiring  special  use 
authorizations  for  bear  bait  placement 
and  using  closure  orders  instead  ( The 
Fund  for  Animals  v.  Robertson  (D.D.C. 
Qv.  N0.92-1694-TPJ)).  These  groups 
perceived  this  shift  in  method  as  a 
diminution  in  the  level  of  Forest  Service 
regulation  and  wildlife  protection.  The 
parties  settled  the  case  upon  the  Forest 
Service's  decision  to  rescind  the  closure 
order  and,  in  compliance  with  the 
National  Environmental  Policy  Act,  to 
analyze  the  effects  of  eliminating  the 
practice  of  issuing  special  use 
authorizations  for  the  placement  of  bear 
bait  on  National  Forest  System  lands  in 
Wyoming.  The  Regions  then  prepared 
an  Environmental  Assessment  to 
disclose  effects  of  the  proposed  action 
and  alternatives  to  that  proposal. 

Upon  completion  of  tne 
Environmental  Assessment  and 
issuance  of  a  Decision  Notice  by  the 
Rocky  Mountain  and  Intermountain 
Regional  Foresters  in  April  1993,  there 
were  new  challenges  to  the  agency's 
position.  Subsequently,  the  Deputy 
Chief  for  the  National  Forest  System 
decided  that  national  direction  was 
needed  to  end  the  conflict  and 
controversy.  Accordingly,  the  Decision 
Notice  was  rescinded,  and  bear  baiting 
in  national  forests  in  Wyoming  was 
prohibited  pending  issuance  of  national 
direction. 

An  interim  policy  was  issued  by  the 
Forest  Service,  on  March  4,  1994,  and 
published  in  the  Federal  Register  on 
March  14, 1994. 

On  March  28,  1994,  a  lawsuit  was 
filed  by  the  fund  for  Animals  and 
others,  in  the  U.S.  District  Court  for  the 
District  of  Columbia  challenging,  in 
part,  the  absence  of  a  public  comment 
period  prior  to  issuance  of  the  interim 
pohcy.  In  a  stipulation  to  stay 
proceedings  in  the  suit,  the  agency 


agreed  to  withdraw  the  interim  poUcy 
and  republish  it  as  proposed  with  a  60- 
day  public  comment  period  prior  to 
issuance  of  a  final  policy.  As  a  result, 
effective  March  30, 1994,  the  Forest 
Service  policy  on  bear  baiting  reverted 
to  that  which  was  in  effect  prior  to  the 
interim  policy  of  March  14. 

Proposed  Policy 

The  Forest  Service  special  use 
authorization  regulations  at  36  CFR 
251.50  exempt  noncommercial  use  and 
occui>ancy,  including  "hunting,"  from 
the  special  use  authorization 
requirement.  Since  hunting  methods 
subject  to  State  regulation  are  included 
within  the  term  "hunting,"  the 
proposed  policy  makes  exphcit  that, 
where  State  regulations  permit  baiting, 
the  Forest  Service  would  prohibit  the 
practice  of  issuing  a  special  use 
authorization  for  the  practice  of  baiting 
connected  with  hunting  on  National 
Forest  System  lands.  However,  outfitter 
and  guide  activities  still  require  special 
use  authorization  and,  as  a  condition  of 
that  authorization,  outfitters  and  guides 
must  comply  with  applicable  State  laws 
and  regulations  as  well  as  any 
applicable  Forest  Service  closure  orders. 

However,  if  the  placement  of  bait 
should  become  a  leuid  or  resource 
management  issue  and  if  it  is 
determined  that  the  State  regulations 
governing  baiting  would  not  protect 
resources  in  an  area  adequately  or 
would  otherwise  be  inconsistent  with 
the  applicable  forest  plan  or  conflict 
with  federal  laws  such  as  the 
Endangered  Species  Act,  then,  under 
the  proposed  policy,  the  authorized 
officer  would  issue  an  order  to  close  the 
area  to  baiting.  The  authorized  officer 
also  could  close  an  area  to  baiting  after 
considering  the  likely  impact  on  a  site- 
specific  basis  on  water  quaUty,  public 
health  and  sanitation,  or  the  potential 
threat  to  the  viability  of  wildhfe. 
Finally,  the  proposed  policy  would 
explicitly  prohibit  the  practice  of 
issuing  a  special  use  authorization  to 
individuals  for  the  specific  act  of 
placing  bait  on  National  Forest  system 
lands  for  hunting  purposes. 

The  approach  contemplated  in  the 
proposed  policy  maintains  protection  of 
national  forest  resources.  First,  under 
the  terms  of  the  Memorandums  of 
Understanding  with  the  State  fish  and 
wildlife  or  game  agencies,  the  Forest 
Service  continuously  participates  in  the 
review  and  adoption  of  State  game 
regulations  as  they  affect  National 
Forest  System  land  or  resources. 
Second,  the  proposed  policy  would 
provide  the  Regional  Forester  or  Forest 
Supervisor  with  the  flexibility  and 
discretion  to  determine  if  baiting  should 
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be  prohibited  in  a  specific  location. 
Finally,  if  a  hunter,  in  placing  bait  to 
attract  resident  game  creates  litter 
through  improper  placement  or 
untimely  removal  of  bait  in  violation  of 
State  regulations  or  Forest  Service 
closure  orders,  the  agency  has  the 
authority  under  its  regulations  at  36 
CFR  261.11  to  cite  the  hunter  for 
violating  the  prohibition  on  litter.  If 
such  bait  results  in  violation  of  State 
regulations,  the  agency  also  has 
authority  to  cite  the  hunter  for  violation 
of  36  CFR  261.8,  and  agency  employees 
routinely  do  so  where  such  violations 
occiu-.  In  short,  the  agency's  proposed 
approach  (1)  relies  on  existing 
relationships  with  each  State,  (2) 
prevents  duplicative  regulation  by 
Federal  and  State  agencies,  and  (.3) 
provide  site-specific  environmental 
safeguards  to  address  those  situations 
where  baiting  would  have  an  adverse 
site-specific  effect  on  National  Forest 
System  land  or  resources. 

The  proposed  baiting  policy  would  be 
an  amendment  to  the  Forest  Service 
Manual.  Accordingly,  pursuant  to  36 
CFR  part  216,  the  text  of  the  proposed 
policy  is  set  out  at  the  end  of  this  notice 
Public  comment  is  invited  and  will  be 
considered  in  adoption  of  a  final  policy. 

Environmental  Impact 

Publication  of  this  proposed  policy  is 
an  integral  part  of  the  agency's  scoping 
process  by  which  it  determines  the 
scope  and  level  of  any  environmental 
effects  of  proposed  actions.  According 
to  the  agency  NEPA  procedures,  scoping 
is  required  for  all  proposed  actions, 
including  those  that  might  be 
categohcally  excluded.  Section  31.1b(2) 
of  Forest  Service  Handbook  1909.15  (57 
FR  43180,  September  18, 1992)  excludes 
from  documentation  in  an 
envirorunental  assessment  or  impact 
statement  "rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions."  This  proposed  policy 
would  provide  administrative 
instructions  to  Forest  Service  field 
offices  on  the  procedures  and  processes 
to  follow  in  the  case  of  placing  bait  for 
resident  game.  Accordingly,  the 
agency's  preliminary  assessment  is  that 
this  pohcy  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  The  agency  particularly 
invites  comment  on  this  preliminary 
finding.  Following  consideration  of 
public  comments,  the  Forest  Service 
will  make  a  final  determination 
regarding  the  level  of  environmental 
analysis. 


Controlling  Paperwork  Burden  on  the 
Public 

This  policy  v«ll  not  result  in  addition 
paperwork.  Therefore,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Federal 
Regulations.  It  has  been  determined  that 
this  is  not  a  significant  policy. 

Dated:  April  7, 1994. 
Mark  A.  Reimers, 

Acting  Chief. 

PropoEed  Policy — Forest  Service 
Manual  Chapter  2640 

Notft  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Manual  including  policy 
direction  that  are  the  subject  of  this  notice 
are  set  out  here.  The  proposed  policy 
includes  minor  revisions  to  existing  codes 
and  subject  headings.  The  audience  for  this 
direction  is  Forest  Service  employees 
responsible  for  coordinating  wildlife 
management  on  National  Forest  System  lands 
with  State  fish  and  wildlife  agencies. 

2643— Applicability  of  State  Fish  and 
Wildlife  laws  and  Regulations 

The  Forest  Service  actively  cooperates 
in  the  development  of  State  fish  and 
wildlife  laws  and  regulations  and  may 
assist  in  the  enforcement  of  State  fish 
and  wildlife  laws  on  National  Forest 
System  lands.  Pursuant  to  FSM  2610, 
Regional  Foresters  shall  ensure  that 
memorandums  with  State  fish  and 
wildlife  agencies  recognize  the  role  of 
the  Forest  Service  in  cooperating  in  the 
development  of  State  fish  and  wildhfe 
laws  and  regulations,  especially  those 
addressing  hunting,  fishing,  and 
trapping  as  they  would  apply  to 
occufiancy  and  use  of  National  Forest 
Systetti  lands. 

2643.1 — Hunting,  Fishing,  and  Trapping 
Reguletions 

Hunting,  fishing,  and  trapping  of  fish 
and  wildlife  and  associated  practices  are 
permitted  on  National  Forest  System 
lands  subject  to  State  Gsh  and  wildhfe 
laws  and  regulations,  unless  one  or  both 
of  the  following  apply: 

1.  State  fish  and  wildlife  laws  and 
regulations  conflict  with  federal  laws;  or 

2.  State  laws  and  regulations  would 
permit  activities  that  conflict  with  the 
land  and  resource  management 
responsibilities  of  the  Forest  Service  or 
that  are  inconsistent  with  forest  plans. 


2643.12— Use  of  Bait  for  Resident  Game 
Hunting 

The  use  of  bait  as  a  lure  or  attractant 
for  the  purpose  of  taking  resident  game 
on  National  Forest  System  lands  is 
considered  a  hunting  practice  subject  to 
State  regulation. 

Where  State  hunting  regulations 
prohibit  the  use  of  bait,  the  practice  is 
prohibited  on  National  Forest  System 
lands. 

Where  States  permit  the  use  of  bait  for 
attracting  resident  game,  this  activity  is 
allowed  on  National  Forest  System 
lands,  subject  to  State  hunting  laws  and 
regulations,  unless  the  authorized 
officer  determines  on  a  site-specific 
basis  that  there  is  a  need  to  prohibit  or 
restrict  the  practice  of  baiting  because 
one  or  more  of  the  following 
circumstances  exist: 

1 .  The  State  laws  and  regulations  on 
placement  of  bait  are  inadequate  to 
protect  forest  Ismd  or  other  resources  or 
users  in  a  particular  location  and/ot  to 
prevent  trespass  or  litter; 

2.  Baiting  is  inconsistent  with  the 
applicable  forest  plan;  or 

3.  The  State  laws  and  regulations 
conflict  with  Federal  law,  such  as  the 
Endangered  Species  Act. 

In  addition  to  the  mandatory  causes 
for  prohibiting  or  restricting  baiting,  the 
authorized  officer  also  may  prohibit 
baiting,  regardless  of  the  adequacy  of 
State  regulations,  based  on 
consideration  of  the  likely  impact  of 
baiting  on  such  matters  as  water  quality, 
public  health  and  sanitation,  the 
potential  for  Utter,  or  the  potential  to 
threaten  the  viability  of  vvildlife. 

Where  the  authorized  officer 
determines  that  baiting  is  a  significant 
problem  and  should  be  restricted  or 
prohibited: 

1.  The  officer  shall  notify  State  fish 
and  wildlife  officials  and  provide  them 
the  opportunity  to  resolve  the  issue 
through  fiulher  restrictions  or  the 
prohibition  through  State  regulation 
rather  than  for  the  Forest  Service  to 
issue  the  restriction  or  prohibition. 

2.  If  the  State  does  not  revise  its 
regulations  to  adequately  regulate  or 
restrict  baiting,  the  Forest  Service 
authorized  officer  shall,  time  permitting 
close  the  area  or  otherwise  restrict 
baiting  by  issuing  an  order  pursuant  to 
36  CFR  part  261. 

Where  time  does  not  permit  closure  of 
an  area  to  baiting  because  the  hunting 
season  is  underway  and  it  would  be 
impracticable  to  issue  a  closure  order, 
the  Regional  Forester  or  Forest 
Supervisor  shall  take  such  mitigation 
and/or  enforcement  measures  as  are 
appropriate  and  practicable  to  ensure 
consistency  wafh  forest  plan 
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management  direction  and  compliance 
with  Federal  laws,  orders,  and 
regulations,  and  protection  for  forest 
users  and  resources.  For  example,  the 
agency  may  close  a  road  or  gate,  or  cite 
violations  of  other  State  or  Forest 
Service  regulations. 

Closure  is  not  the  only  way  to  address 
the  practice  of  baiting.  It  is  expected 
that  land  managers  as  part  of  Uieir  day- 
to-day  management  of  National  Forest 
System  lands  and  resoiux;es  v«ll  be 
cognizant  of  the  effects  of  hunting 
activities  and  take  such  proactive 
measures,  after  consultation  with  the 
responsible  fish  and  wildlife  agency, 
such  as  himter  education,  as  may  be 
necessary  to  ensure  resource  protection 
consistent  with  forest  plan  management 
direction. 

This  policy,  in  and  of  itself,  does  not 
compel  an  authorized  officer  to 
undertake  a  specific  decision  or  to  make 
a  determination  of  whether  baiting  is 
allowed  in  the  those  States  where  the 
practice  is  permitted. 

Special  use  authorization  shall  not  be 
issued  for  placing  bait  on  National 
Forest  System  lands  for  hunting 
purposes  (36  CFR  251.50(c)). 

For  the  purposes  of  this  section  and 
to  assure  consistency  in  coordination  of 
national  forest  wildlife  matters  with 
State  agencies,  the  authorized  officer  is 
the  Regional  Forester  or  Forest 
Supervisor  responsible  for  executing 
memorandums  of  understanding  with 
the  State  wildlife  agency. 

(FR  Doc.  94-9014  Filed  4-13-94;  8:45  am] 

BILUNO  CODE  3410-11-M 


RIN  0596-^A33 

Financial  Security  of  National  Forest 
System  Timber  Sale  Contracts; 
Correction 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  correction  of  final 
policy. 

SUMMARY:  This  notice  corrects 
incomplete  information  contained  in  the 
notice  of  adoption  of  final  policy  and 
procedure  related  to  timber  sale  contract 
financial  security,  which  was  published 
February  2,  1994  at  59  FR  4901.  In 
column  1  of  page  4901,  in  the  last 
sentence  of  the  Summary,  the  agency 
failed  to  provide  the  actual  amendment 
numbers  used  to  issue  the  final  policy 
and  procedure  through  the  Forest 
Service  directive  system,  and  referenced 

Amendment  No.  2400-93- to  the 

Forest  Service  Manual  (FSM)  chapter 
2430,  Amendment  No.  2400-93-_ 


to  FSM  chapter  2450,  and  Amendment 
No.  2409.18-93- to  chapter  50  of 


FSH  2409.18,  the  Timber  Sale 
Preparation  Handbook.  These  should 
have  read:  Amendment  No.  2400-94-2 
to  the  Forest  Service  Manual  (FSM) 
chapter  2430,  Amendment  No.  2400- 
94-3  to  FSM  chapter  2450.  and 
Amendment  No.  2400-94-2  to  chapter 
50  of  Forest  Service  Handbook  2409.18, 
the  Timber  Sale  Preparation  Handbook. 
These  amendments  were  effective 
February  2. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  poHcy  should  be 
addressed  to  Fred  Walk,  Timber 
Management  Staff,  Forest  Service, 
USDA,  P.O.  Box  96090,  Washington,  DC 
20090-6090,  (202)  205-0858. 

Dated:  March  31,  1994. 
David  G.  Unger, 
Associate  Chief. 
[FR  Doc.  94-9015  Filed  4-13-94:  8:45  am] 

BILLING  CODE  341^11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  033194A] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice;  incorporation  of 
Newport  Beach  dory  fleet  into  limited- 
entry  fishery. 

SUMMARY:  NMFS  announces  that  the 
Director,  Northwest  Region,  NMFS 
(Regional  Director)  has  incorporated  the 
Nev^ort  Beach  dory  fleet  into  the 
limited-entry  fishery  of  the  Pacific  Coast 
Groundfish  Fishery.  This  action  is 
authorized  under  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  is  consistent  with  the 
objectives  of  Amendment  6  to  the  FMP. 
EFFECTIVE  DATE:  Effective  fi-om  0001 
hours  (local  time)  March  30,  1994,  until 
modified,  superseded,  or  rescinded. 
ADDRESSES:  Submit  comments  to  J.  Gary 
Smith,  Acting  Director,  Northwest 
Region.  NMFS,  7600  Sand  Point  Way 
NE.  BIN-C15700,  Seattle,  WA  98115- 
0070;  or  Anneka  W.  Bane,  Acting 
Director,  Southwest  Region,  NMFS,  501 
W.  Ocean  Blvd.,  suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION: 
Amendment  6  to  the  FMP  was  prepared 
by  the  Pacific  Fishery  Management 


Council  (Council)  and  approved  and 
implemented  by  NMFS  on  November 
16, 1992  (57  FR  54001),  throu^ 
regulations  codified  at  50  CFR  part  663. 
subpart  C.  Amendment  6.  also  called  the 
"Limited-Entry  Plan",  is  intended  to 
control  the  harvesting  capacity  of  the 
groundfish  fishing  fleet  by: 

(1)  Limiting  the  overall  number  of 
vessels. 

(2)  Limiting  the  number  of  vessels 
using  each  of  the  three  major  gear  types, 
and 

(3)  Limiting  increases  in  vessel 
harvest  capacity  by  limiting  vessel 
length. 

Section  663.34(a)(3)  of  the 
implementing  regulations  provides  that 
small  hmited-entry  fisheries  that  are 
controlled  by  a  local  government,  are  in 
existence  as  of  July  11. 1991.  and  have 
negligible  impacts  on  the  groundfish 
resource,  may  be  certified  as  consistent 
with  the  objectives  of  Amendment  6  and 
incorporated  into  the  limited-entry 
fishery.  If  a  fleet  is  certified  and 
incorporated  into  the  limited-entry 
fishery,  vessels  in  the  fleet  at  the  time 
of  incorporation  will  be  issued  limited- 
entry  permits  with  "A"  endorsements 
for  the  appropriate  gear.  A  permit  issued 
to  a  vessel  in  a  certified  fleet  is  only 
valid  when  the  vessel  is  operating  under 
and  in  conformance  with  the  certified 
program.  Such  a  permit  and 
endorsement  may  be  transferred  to 
another  vessel  that  wil!  operate  in  the 
same  certified  fleet,  provided  the  total 
number  of  vessels  in  the  fleet  does  not 
increase.  If  more  vessels  are  added  to  a 
fleet  in  a  certified  limited-entry 
program,  these  additional  vessels  will 
not  receive  "A"  endorsements  unless 
the  program  is  recertified  for  the  greater 
number  of  vessels,  and  the  larger  fleet 
incorporated  into  the  limited-entry 
fishery. 

Upon  application  by  a  representative 
of  a  small  limited-entry  fleet,  the 
Regional  Director,  after  receiving  a 
recommendation  from  the  Council,  may 
incorporate  the  fleet  into  the  limited- 
entry  fishery,  if  the  Regional  Director 

(1)  Determines  that  the  fleet  has  a 
negligible  impact  on  the  groundfish 
resource,  and 

(2)  Certifies  the  activities  of  the  fleet 
as  consistent  with  the  objectives  of 
Amendment  6. 

On  May  27.  1993,  a  representative  of 
the  Newrport  Beach  dory  fishing  fleet  of 
southern  California  requested  that  the 
Regional  Director  incorporate  the  small, 
local  dory  fleet  of  15  vessels  into  the 
limited-entry  fishery.  TTie  Newport 
Beach  dory  fishermen's  fleet  was 
founded  in  1891  and  is  recognized  as  a 
historical  landmark  by  the  Newport 
Beach  Historical  Society.  The  City  of 
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Newport  Beach,  CA,  has  reserved  an 
area  west  of  the  Newport  Pier 
exclusively  for  the  dory  fleet  operations. 
Dory  fishermen  provide  fresh  fish  each 
day  to  a  market  run  by  the  dory  fleet. 
The  aty  of  Newport  Beach  adopted 
policy  guidelines  on  November  23, 
1987,  that  serve  to  limit  the  size  of  the 
fleet  and  the  size  of  the  vessels  that 
belong  to  the  fleet.  The  size  of  the  fleet 
is  limited  by  the  city  by  restricting  the 
number  of  storage  sheds  permitted  on 
the  beach  to  19,  and  by  limiting  the 
number  of  vessels  to  one  per  shed. 
Currently  15  sheds  are  utilized  by 
longline  groundfish  fishermen;  2  sheds 
by  net,  crab,  and  lobster  fishermen;  and 
2  sheds  are  used  as  offices.  Any  new 
entrant  to  the  fleet  must  buy  out  one  of 
the  current  shed  owners  in  order  to  join 
the  fleet.  Vessel  size  is  limited  to  about 
20  ft  (6.1  m)  in  length  or  less  by  the 
requirement  that  the  vessels  be 
launched  and  landed  from  the  beach. 

Based  on  its  recognition  by  the 
Newport  Beach  Historical  Society  and 
the  policy  guidelines  adopted  November 
23, 1987,  by  the  Qty  of  New^port  Beach, 
the  Regional  Director  has  determined 
that  the  Newport  Beach  dory  fleet  is 
"controlled  by  a  local  government,"  and 
was  "in  existence  as  of  July  11, 1991." 
The  Regional  Director  also  concluded 
that  the  fleet  has  unique  cultural  and 
social  importance  eind  is  dependent  on 
th'e  Pacific  groundfish  fishery. 

On  June  18, 1993,  NMFS  submitted 
the  request  for  incorporation  of  the  dory 
fleet  to  the  Council  for  its  review  and 
recommendation.  At  its  September, 
1993.  meeting,  the  Council  tentatively 
approved  incorporation  of  the  Newport 
Beach  dory  fleet  under  the  groundfish 
hcense  limited-entry  program,  pending 
the  provision  of  information  to  NMFS 
from  the  City  of  Newport  Beach  that 
confinns  an  effective  local  limited-entry 
program  is  in  place  and  the  provision  of 
other  information  necessary  to  complete 
the  fleet's  application  (e.g., 
identification  numbers  for  vessels 
included  in  the  fleet).  NMFS  has 
received  the  information  requested  by 
the  Council  and  is  satisfied  that  the  City 
of  Newport  Beach  adequately  controls 
both  the  number  and  size  of  the  vessels 
that  participate  in  the  fishery. 

Examination  of  California  landing 
records  for  1990  indicated  that  the 
Newport  Beach  dory  fleet  landed  about 
152,000  pounds  (68.9  mt)  of  sablefish. 
Given  that  the  total  West  Coast  nontrawl 
sablefish  landings  were  in  excess  of 
3,600  mt  (nearly  8  million  pounds),  the 
Regional  Director  has  determined  that 
the  Newrport  Beach  dory  fleet  harvest, 
which  represents  less  than  2  percent  of 
the  total  nontrawl  harvest,  has  a 
negligible  impact  on  the  groundfish 


resource.  Based  on  the  factors  described 
above,  the  Regional  Director  certifies 
that  the  operation  of  the  Newport  Beach 
dory  fleet  is  consistent  with  the 
objectives  of  Amendment  6  and  has 
incorporated  the  dory  fleet  into  the 
limited-entry  fishery.  NMFS  will  issue 
limited-entry  permits  to  the  current 
members  of  the  Newport  Beach  dory 
fleet.  Such  permits  can  only  be  used  by 
vessels  operating  in  the  dory  fleet. 

Classification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  ADDRESSES)  during  business  hours. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.34(a)(3). 

List  of  Subjects 

Administrative  practice  and 
procedure,  Fisheries,  Fishing,  and 
Recordkeeping  and  reporting 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  8,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservotion  and  Management.  National 
Marine  Fisheries  Service. 

[PR  Doc.  94-«940  Filed  4-13-94:  8:45  am) 
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Intent  to  Conduct  a  Public  Meeting  on 
the  Preparation  of  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Mullica  River-Great  Bay 
National  Estuarine  Research  Reserve, 
New  Jersey 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management, 
Commerce. 

action:  Notice  of  public  meetings  and 
intent  to  prepare  a  draft  environmental 
impact  statement. 

SUMMARY:  In  accordance  with  section 
315  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  the  State  of 
New  Jersey  and  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  intends  to  conduct  pubhc 
scoping  meetings  to  present  a 
preliminary  draft  management  plan 
outlina  for  the  proposed  Mulhca  River- 
Great  Bay  National  Estuarine  Research 
Reserve  and  to  solicit  comments  on 
significant  issues  related  to  the 
preparation  of  a  Draft  Envirorunental 
Impact  Statement  (DEIS)  and  Draft 
Management  Flan  (DMP).  THe  DEIS  and 


DMP  will  address  research,  monitoring, 
education  and  resource  protection  needs 
for  the  Reserve. 

In  October  1993,  NOAA  approved  the 
nomination  of  Mullica  River-Great  Bay. 
in  New  Jersey  as  a  proposed  research 
reserve.  Research  reserves  provide 
natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  basis  scientific 
understanding  of  the  coastal 
environment  and  aid  in  resoiut« 
management  decision  making. 

The  Mullica  River-Great  Bay  Reserve 
is  proposed  to  be  managed  by  the 
Rutgers  University,  Institute  of  Marine 
and  Coastal  Science  (IMCS)  in 
cooperation  with  the  Department  of 
Environmental  Protection  and  Energy's 
(DEPE)  Office  of  Land  and  Water 
Planning.  Since  the  1970's,  the 
Institute's  marine  field  station  at 
Tuckerton  has  been  the  site  of  some  of 
the  earliest  east  coast  research  on 
estuarine  systems  and  continues  to 
provide  research  and  education 
opportunities  for  investigators  from 
universities  throughout  the  country  to 
study  coastal  system  dynamics.  These 
research  activities  have  generated 
biological  and  geological  data  that  will 
be  of  immense  value  to  furthering  the 
long-term  research  and  education  goals 
of  the  Reserve. 

The  Institute  has  developed  a 
preliminary  draft  memagement  plan 
outline  for  the  Reserve  which  identifies 
specific  needs  and  priorities  related  to 
research,  monitoring,  education,  and 
resource  protection  at  the  approved  site. 
It  also  outlines  an  administration  plan, 
volunteer  program  and  facilities 
development  needs;  public  access,  and 
visitor  use  policies. 

At  the  public  meetings,  DEPE,  IMCS. 
and  NOAA  will  provide  a  synopsis  of 
the  process  for  developing  a  DMP  and 
will  solicit  comments  on  significant 
environmental  issues  that  will  be 
incorporated  into  a  DEIS. 

The  public  meetings  will  be  held  from 
2  p.m.-4  p.m.  and  from  6  p.ra.-8  p.m. 
on  Monday,  May  2, 1994,  at  the  Little 
Egg  Harbor  Township  Hall,  7  Gifford 
Road,  Little  Egg  Harbor,  New  Jersey 
08087. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  either  of  the  above 
meetings.  Parties  who  wish  to  respond 
in  writing  should  do  so  by  May  16. 
1994,  to  Ms.  Dolores  Washington, 
Program  Specialist,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOAA, 


SSMC4,  suite  12155.  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Dolores  Washington,  Program 
Specialist,  Sanctuaries  and  Resen'es 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOAA,  SSMC4, 
12155,  Silver  Spring.  MD  20910, 
(Telephone  301/713-3132). 

Federal  Domestic  Assistance  Catalog 
Number  11.420  {Coastal  Zone  Management) 
Research  Reserves. 

Dated:  April  11,  1994. 

Frank  Maloney, 

Deputy  Assistant  AdminisUator  for  Ocean 
Services  and  Coastal  Zone  Management. 

(FR  Doc.  94-9034  Filed  4-13-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.SC. 
chapter  35). 

Title.  Applicable  Fonn,  and  OMB 
Control  Number:  Procurement 
Technical  Assistance  Cooperative 
Agreement  Performance  Report;  DLA 
Form  1806;  OMB  Control  Number 
0704-0320 
Type  of  Request:  Expedited 
processing — approval  date  requested: 
30  days  following  publication  in 
Federal  Register. 
Average  Burden  per  Response:  14  Hours 
Responses  per  Respondent:  4 
Number  of  Respondents:  100 
Annual  Burden  Hours:  5,600 
Annual  Responses:  400 

Needs  and  Uses:  The  report  is  the 
principal  instrument  used  in  measuring, 
on  a  quarterly  basis.  Cooperative 
Agreement  recipients'  (State  and  local 
governments,  private  non-profit 
organizations,  Indian  tribal 
organizations  and  Indian  Economic 
enterprises)  performance  against  the 
goals  and  objectives  as  established  in 
their  proposals  for  which  the  award  was 
made. 


Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit  - 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  of  DoD.  room 
3235,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  April  8. 1994. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  $000-04-M 
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PROCUREMENT  TECHNICAL  ASSISTANCE 
COOPERATIVE  AGREEMENT  PERFORMANCE  REPORT 


Form  Approved 
0MB  NO.  0704-0320 
Expires 


Public  repoBnjm>urdan  for  this  collaction  of  inforrr.ation  is  estimated  to  average  14  hours  per  response,  including  the  time  for  reviewing 
instructionsjjygPching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  arxl  reviewing  the  collection  of 
information.  Send  comments  regarding  this  burden  estimate  or  anv  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  Department  of  Defense,  Washington  Headquarters  Services,  DIOR,  1215  Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302;  and  to  0MB.  Paperwork  Reduction  Project  07040320,  Washington,  D.C.  20503.  Please  DO  NOT  RETURN  vour 
form  to  either  of  these  oddresses.    SEND  YOUR  COMPLETED  FORM  TO  THE  COGNIZANT  POSTAWARD  ADMINISTRATION  ACTIVITY. 


I     COOPERATIVE  AGREEMENT  RECIPIENT 


2.  DATE  REPORT  PREPARED 


3    REPORT  NUMBER 

I     1  1ST  QUARTER     Ql  2^0  QUARTER     Q  3RD  QUARTER 


I      i  «TW  QUARTtH     Q  FINAL 


[R 


QUARTER  t  FINAL  REPC'RT 


4    PtHlOO  COVERED  BY  REPORT  (Current  Qutnerl 


FROM 


TO: 


S    AWARD  INFORMATION 


6   BUDGET  DATA 


•    COOPERATIVE  AGREEMENT  REFERENCE  NUMBER 


a.  TOTAL  PROGRAM  COST 


b    TOTAL  FUNDS  EXPENDED  (CumultViel 


b   EFFECTIVE  PERIOD  OF  COOPERATIVE  AGREEMENT 
FROM  TO 


c.  DoD  FUNDS  OBLIGATED 


d    TOTAL  DoD  FUNDS  EXPENDED  ICumulativel 


TOTAL  FUNDS  BUDGETED  tCumulttivel 


7   PERFORMANCE  DATA  I'Not  tpplrcmble  ro  Amrnctrt  Irtdian  Programl 


a    STATE 


b   DATA  ELEMENTS 


A 


c.  DATA  ENTRY  COLUMNS 


CURRENT  PEBlOO 
(11 


CUMULATIVE 

PERFORMANCE  TO  DATE 

121 


COAL 
131 


PERCENTAGE  OF 
COMPLETION  OF  GOAl. 


(11  PROCUREMENT  OUTREACH  CONFERENCES 


(al  Number  Sponsored 


(b)  Number  of  AttarvJaei 


(cl  Number  Participatad  in  other  than  a«  Sponsor 


(d)  Number  of  Atter>deec 


Total  Mo.  Procurement  Outreach  Conferancat  Spontored/Pardciirated 


(21  INITIAL  COUNSELING  SESSIONS 


la)  Small  Business 


'1    Small  Disadvantaged  Butineii 


'2   Women-Owned  Small  Buiinett 


*3.  Other  Small  Buiinait 


Total  Small  Buslnaa a 


(b)  Other  than  Small  Business 


Total  Number  of  Initial  Counaaling  Sassions 


(c)  Oisireisad  Area 


131  FOLLOW-UP  COUNSELING  SESSIONS 


(al  Small  Buainess 


*1    Small  Dtaadvamased  Business 


•2   WoiTten-Owrwd  Small  Busines  . 


'3   Other  Small  Business 


Total  SmaK  BuslrMss 


Ibl  Other  than  Small  Business 


Total  Number  of  Follow-Up  CounsaKng  Sessions 


(c)  Distressed  Area 


DLA  FORM  1806, 


PREVIOUS  EDITION  IS  ObSOLETE 


JMI 


Federal  Register  /  Vol.  59.  No.  72  /  Thursday,  April  14.  1994  /  Notices  17765 


7    PERfORMANCE  DATA  CHot  mpplKaoie  to  Amtiican  Indian  Prograrn] 

e   DATA  ENTRY  COLUfi*NS 

b  DATA  Elements 

Itl 

clwulative 
KIVOAMANCC  TO  OAT( 

171 

COAL 

l.l| 

PCii^tNTAGl  Of 
COMPLiTlOW  Of  &0»» 

(4)  CUENT  Ip^CATIONS  SUBMITTED  TO  MAILING  US7(S) 

'*;■.■■-      -■.■ :■    .   ■       "          *■       ■■'          ...:■..:■>.■■:-:     ^i    ■:   ■                           -■      -     'i,.   :'%■-.  i      ,. 

Is)  DoO  Activitlei 

lb)  Otrwr  F«l«r»J  Ajencioi 

... 

Ic)  PASS 

(d)  MBDA  Pro'Ho  B>jiir.««t  Syttem 

le)  Otfier 

Total  No    of  CU«nl  AppUcadoni  SubnilKd  to  Mailing  Lii1/«; 

(5)  PRIVE  CONTRACT  AWARDS  RECEIVED  BY  CLIENTS 

la)  CoD  Awerda                                       IPIB 

_i_  Sm«:i  B-itir-.cii                           W~% 

'a    Small  Diaadvar.ta^ed  bunn«tt 

1                                                      i 

•b    Women-Owrwd  STial^  Butirefi 

i 

'c    Ott>«'  Small  Bjtir-eti 

!                          ( 

Tolal  Small  Buamats 

2    Ot^ar  than  Smati  h'jstrtett 

' 

Total  Wumbat  of  DoO  Awarda 

I 

1 

',ti  Dol'9r  Valua  of  Og'O  Awarda 

_T_  STiail  Bo«f.«»» 

'•^    Small  D'sadva'TBgefl  Bi-etnesi                                                 ^^ 

!                                                                  J         ....             .^ 

1                                                                  i 

•p    Women-Ownad  Small  Bui.nttt                                             ^a^ 

t 

Jc_  Orher  Small  Bui«ncs6 

Totai  Small  Sualnaia 

' 

?    Other  than  Small  bu%-rbit 

Total  Ool:nr  Valua  of  DoD  Awards 



Ic)  Numofff  of  Crthffr  Fado:ol  Ap^ncv  Awardl 

i 

Id)  Oolla:  Value  of  Other  Federal  Aeervc,  Awvdt 

lot  Number  of  S*8*.e  i.nd'or  Local  Government  Awa'di 

1                                                                  1 

III  DoMai  Value  of  S\ate  and'Or  Local  Govemmenr  Awards 

1                                i 

(6)  SU'BCONTRACT  AWARDS  RECEIVED  BY  CLIENT/S> 

ill  CuD  Av.ardc 

_1_  Sr^ali  BunnetB 

c 

'a    Small  O-sadvantaged  Bacnesi 

i    n       1 

*b    vVomen-Oxwned  Small  B^nr>ei$ 

1    ■         1          -^ 

•c    Other  Small  Bu«ir.en 

1             i 

Total  Small  Buainess 

J_  Other  than  Small  Bu«  i«ta 

Total  Numbei  of  DoD  Awarda 

ibi  Dollar  Value  of  DoO  Awa'di 

1    Small  Busineaa 

•a    Small  Ditsdvantafled  buinett 

■■       T- 

*b    WomervOwned  Small  Bustn^sa 

'c    Other  Small  Buiinesa 

1           1 

Total  Small  Buaineaa 

!         T 

2   Other  than  Smal'  Busir^ss 

* 1 f— ■ 

1 

Total  Dollar  Value  of  DoO  Awardi 

j           1 

DLA  FORM  1806 
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7   PEMFOBMANCe  DATA  I'NofpplicaltIc  to  American  Indian  Prognm) 


e.  DATA  ENTRY  COLUMNS 


Ic)  Numbar  of  Othar  F*d«r«l  Agency  Aw«rdi 


Id)  Dollar  Valua  of  Ottwr  Fadaral  Agancy  Awardt 


(al  Numba^^^ 
If)  DoBaf  \MluJi 


.ate  and/or  Local  Govemmant  Awardt 


(f)  DoUar  wluepf  State  and/Of  Local  Govemmant  Awvardt 


8.  Describe  any  problem/a^   encountered  by  cltentt  in  marVating  of  performing  on  DoD  contracts  which  cannot  be  resolved. 


9   Describe  any  DoD  unique  probleiiui^  Heaved  due  to  assistarKe  provided  by  your  outreach  center. 


to   Describe  any  OoD  aigniticant  success  stones  attributable,  in  wrwie  or  in  part,  to  assistance  provided  by  your  outreach  center. 


1 1    Oescnbe  any  smell  disadvantaged  business  unique  actions    i(  any,  tanon  by  your  center  to  assist  them  in  entering  the  DoD  .industrial  base. 


1  2    Identity  the  point  of  contact  and  DoD  procurement  officers/    and  prime  contractor's;   that  your  outreach  center  fepresantative/s/   has  visited  to  discuss 
procurement  opportunitiet. 


1  3    PREPARER  OF  REPORT 


a.  TYPED  NAME 


b    TITLE 


14    INDIVIDUAL  AUTHORIZED  TO  SIGN  REPORT 


a.  TYPED  NAME 


b.  TYPED  TITLE 


c.  SIGNATURE 


DLAFORM  1806, 
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PROCUREMENT  TECHNICAL  ASSISTANCE 
COOPERATIVE  AGREEMENT  PERFORMANCE  DATA  REPORT 


A.  GENERAL 


o 


T  PBEPARATION  INSTRUCTIONS 


1 .  R*cSiM>  mu«t  tubintt  two  12)  oopto*  of  th*  ftoeuramant  Tachnical  AuMtanc*  (PTA)  Cooparativ*  Aommant  Parlormanca  Data  Rapon  not  lataf  than 
30  calendar  daya  attar  tha  and  of  aach  quartar  to  tha  cognizant  poataward  admmiatration  activttv  Tha  firat  quartar  raport  la  dua  thraa  I3J  month*  aftar  tiM 
beginnino  of  tt>a  cooparativa  agraamant'a  aHactiva  pariod. 

2.  A  final  raport.  m  duplicata,  muat  ba  praparad  and  aubnuttad  not  latar  than  90  daya  aftac  tha  axpiration  data  of  tha  PTA  Cooparativa  Agraamam  • 
affectiva  period.  If  tha  affective  period  expiree  concurrently  with  the  querter  ending  date,  the  quarterly  raport  and  tha  fir>al  report  may  ba  aubmitted  aa  one  a<^ 
the  tame  not  latar  than  30  day*  attar  tha  axpiration  data  of  the  PTA  Cooperative  Agreement'*  eftective  period.  The  recipient'*  record*  muat  provide  an  audit 
trail  that  will  «ub*tant)ata  all  data  reported. 

UNC  KQUMKHCMT 

e    DETAILED  REPORT  PREPARATION  INSTRUCTIONS.    Ttie  explanation*  provided  below,  penainirig  to  collecting  and  cubmittmg  rapon  data,  are  keyed  to  the 
number*  a**lgned  to  each  information  element  contained  in  the  PTA  Cooparativa  Agreement  Performance  Report 

1 .  Enter  tha  name  of  the  entity  that  received  tha  award. 

2  Enter  the  date  tha  raport  i*  prepared  J 


iartaf  tha 


3  'X'  the  appropriate  box  for  ttie  quartet  that  repraaent*  tha  period  being  covered  by  the  report  or  'FINAL'  tor  ttie  final  report  The  begirming  data  for  the 
cooperative  agreement  effective  period  i*  ttia  bate  data  for  detannirang  wtien  ttia  quartarty  raporta  are  dua  f$e»  ptragrtph  S.b  belowl.  If  tha  fourth  quartar  and 
final  raporta  are  being  *ut>mittad  a*  one  and  ttia  *ama,  'X'  ttie  box  '4TH  QUARTER  &  FINAL  REPORT.' 

4  Enter  the  data*  covered  by  tha  report,  ttie  current  quarter 

5  AWARD  INFORMATION 

a   Enter  the  Cooperative  Agraemem  Reference  NumtM<  from  ttie  cooperative  agreement  award  document 

b   Enter  tha  affective  period  specified  by  ttie  cooperative  egreement  award  document  or  ea  ctianged  by  eny  modificationa  laaued  thereto. 

6  BUDGET  DATA 

a   Enter  total  program  coct.  *•  stated  in  tha  award  document,  or  ^^hanged  by  any  modification*  i**ued  ttiereto 

b   Enter  ttie  cumulative  amount  of  all  fund*  expended  a*  of  ttie  ^din^ata  Iparrngmph  4  mbovml   of  the  reporting  period 

c.  Enter  the  totel  DoD  fund*  obligated,  e*  ttated  in  ttie  award  document,  or  ee  chenged  by  any  modificationa  laiuad  ttiereto 

d   Enter  ttie  cumulative  amount  of  DoD  funda  expended  a*  of  ttie  ending  data  tpmngmpf*  4  »bovml  of  ttia  reporting  period 

a  Enter  the  cumulative  amount  of  all  fund*  budgeted  to  be  expended  a*  of  ttie  ending  data  (psngnph  4  »bovel  of  ttia  reporting  period  The  dollar  amount 
should  be  the  (ame  a*  ttia  1st  quarter  emount  (tor  tha  In  quartar  raport/.  or  ttie  sum  of  the  tat  quarter  end  applicable  quarterns/  atiown  on  ttia  Standard  Form 
iSfl  424a.  Section  D-Forcastad  Caah  Need*  For  example,  for  ttie  1at  quarter  report,  ttie  totel  atiouM  ba  ttia  *ame  a*  ttie  emount  ahown  for  the  "1«t  Quarter.' 
the  2nd  quarter  report  »ill  be  ttie  sum  of  tne  1st  and  2nd  Quarter  of  tha  SF  424a.  Section  D.  etc 

7  PERFORMANCE  DATA 

a  STATE  Enter  tha  name  of  the  ft*ta  m  which  perfsrmanca  i*  accomplithad  tf  tha  recipient  parformt  larvic**  in  mora  than  one  state,  complete  saparat* 
pages  lor  aach  state  serviced  and  attach  same  as  an  enclosure  to  ttiis  report. 

b.  DATA  ELEMENTS 

111  PROCUREMENT  OUTREACH  CONFERENCES  ' 

laj  Ttia  number  of  procurement  outreech  conference^*/  that  were  *pon*or*d  by  ttie  cooperst 

(bl  The  number  of  attendee*  for  ttie  conferenceU/   identified  by  7  b.llllal 


i^^i 


raamant  recipient. 


let  The  number  of  procurement  outreach  confarence/sy    ttiat  ttia  recipMnt  perticipated  m  aa  ottier  than  a  *pon*or.  i  a  .  gueat  *pealier.  etc     NOTI 
Anendsncfl  at  a  conference  without  sct've  participation,  a*  a  apaeker  or  providing  formal  counaeling.  atiould  not  be  reported. 

Id|  The  number  of  anandee*  for  the  conference'^/   Identified  by  7  b  HHcl 

Total  No.  Procuremani  Outreach  Confarencee  Sponeored/Partldpated.   Tha  *um  o1  7  b  dllal  and  7  b  II Mel 

121  INITIAL  COUNSELINO  SESSIONS 

lal   Small  Buainee* 

J,-  Of  ttie  email  business  mitiel  counseling  sessions,  identify  those  that  were  tield  with  amaM  diaadvantagad  buainaa*  client*. 

2   Of  the  emell  bu*ine**  inrtiel  couneeling  *e**ions.  identify  ttiose  ttiat  were  with  women-owned  email  business  clwnt*. 


3.  Of  ttie  small  businea*  inrtiel  couneeling  *e*sions.  Identify  ttiose  that  were  tield  with  ottier  small  businas*  client*  Icliants  not 
disadvantaged  or  vvoman-awned  arnall  tuiineaues  I 


t  iMnti 


trttad  at  vna' 


Totel  Smal  Buainaaa.  Tha  aum  of  7.b  (2l(all..  7  b  l2h'al2  .  and  7  b  t2l(al3  .  For  paragraph*  7  b  l2Jlall  and  7  b  I2llal2  .  if  ttie  ae**ion  we*  conductea 
with  a  client  that  i*  both  a  *m*ll  disadvantaged  business  and  a  womarvownad  small  business,  identHy  the  appropnete  number  of  initial  counaeling  *e*sions 
under  7.b  I2il*}1^  .  Small  Disadvantaged  B^isirwuc 
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Ibl  Of  th«  initld  countaling  M>«k>n«  identified  by  7  b. 121.  ttM  number  thai  war*  held  with  other  then  email  bueineee  client* 
Total  Numbef  of  Initial  Counseling  Seesion*.    The  *um  of  Total  Bmai  Bualne**  and  7.b.l2l(bl  Other  than  SmaU  Buein***. 
(cl 


Th« 


0 


initial  counaeling  •***ion/*/   in  7.b.l2l.  Uarrtify  the**  th*t  w*r*  h*ld  with  client*  thet  ere  located  in  dirtrsHWJ  area*  (tmbwurptut  mn»»). 
ceunMHna  *M*tens  conducted  with  cli«nu  locelad  in  di*ti«***d  area*  ahould  not  exceed  the  Total  Nxmber  a<  InWal  CounMOng  Sesslon/tA 


(3)  F0U0W4JP  COUNSELING  SESSIONS  , 

W  Si»dl  Buainn*  1 

\  Of  Iho  iniat  businee*  follow-up  couneelu^  ***aion«,  identify  thoae  thet  were  held  with  wnell  di*adv*ntao*d  bueinet*  clientc 

2  Of  the  tmill  bu(ina*t  foHow-up  countaling  aatiiont.  Identify  thou  that  were  held  wKh  womarvownad  •mall  butinas*  client*. 

2.  Of  the  (mall  bu*ir>e**  follow-up  ceuneeling  e»**ione.  identify  thoee  that  ware  held  with  other  email  bu*ine**  client*  (etimntt  not  idtntriied  a* 
tmall  ditsdvmnuged  or  women-ovmed  tmoU  busMoitesJ 


(all ..  7.b. 1311*12  .  *nd  7.b.l3ll*)3  .    For  p*r*er*phi  7.b.l3|(*ir  and  7.b.(3)|al2  ,  If  the  (e**ion  we*  conducted 
'  id  businet*  *r>d  a  wom*r>-owr>ed  small  busineis,  identifY  the  appropnat*  number  of  initial  courueiing  *e*ftion* 


Total  Smal  Bueineaa.  T>m  aum  of  7\ 
with  a  client  that  is  both  e  small  disadv 
under  7.b.(3l(a|1...  Small  Disad«antaee< 

IM  Of  the  foNow-up  counaeling  eeasions  identified  by  7.b.t3).  the  number  that  were  held  with  other  then  smell  business  clients. 

Totsl  Numfaet  of  Folow-Up  Cowwelns  Saaakns.    T>ia  sum  of  Total  Small  Business  and  7.b.(3Mbl  Other  than  Small  Busines*. 

Ic)  Of  ttie  foHow-up  counselir^  sessionis;   In  7.b  (3).  KJentify  ttwee  thet  were  held  with  client*  th«t  ere  loceted  in  di*tres*ed  •reai  tfobor  surplus 
sreosf. 

141  CLIENT  APPLICATIONS  SUBMITTED  TO  MAILING  LISTISI 

(a)  The  number  of  applicatJon*  aubmittad  by  clients  for  eddition  to  OoO  SoftcitatK>n  Meilmg  UtttsJ. 

(bl-ld)  The  number  of  eppliotion*  *ubmitted  by  cliems  for  eddition  to  Solicftetion  Meilir>g  List^s^   for  Federal  Agencie*  other  than  DoD.  »•  appropriate. 

to  other  Solicitatiof)  Mailing  UmVst    to  include  etata  and  local  govemrnent  ftst*  ertd 


le)  The  rHjmber  of  epplicetion*  eubmrtted  bv  clients  for  add 
other  epeciel  progrem*  taimilmr  to  tho  ProfUo  or  PASS)  . 


Idifk  to 


Total  No.  of  CSent  AppBcatlon*  Submitted  to  Maiai>g  Llatf«A   The  *um*  of  7.b.|4)|*|  through  7.b  |4|(e| 

16)  PRIME  CONTRACT  AWARDS  RECEIVED  BY  CLIENTS/ 

lal  DoO  Award* 

X   Small  Buaitw** 

a.  T>M  totsl  number  of  DoO  prinv  contract  safard*  received  by  emeu  dwadvantaged  business  clianti  ss  *  reeutt  of  eesittance  rendered  by  the 
coopereiivs  agreement  recipient     Item  7  ta  (SllbM  s.  must  also  be  completed  if  this  item  ii  completed 

b   The  totel  rujmber  of  OoO  pnrrm  contract  award*  received  by  women-owned  small  businet*  clients  as  a  re«ult  of  a**ictance  rendered  by  the 
cooperative  agreement  recipient.    Item  7.b.l%Ubll,  b   riHist  ako  be  completed  if  this  item  i*  completed 

c   The  totel  number  ot  OoO  prime  contract  **«rtl«  received  by  other  »mall  butine**  client*  Iclients  not  identrtied  »s  small  disadvtnnged  or 
woman-o<t,Tied  sm»li  businessl    ts  •  retult  of  assistance  nn4titd  by  the   cooperetive  agreement  recipient     Item  7.b.(5)(bl2  c   must  also  be  completed  if  thi* 
(tern  is  completed. 


Total  Smal  Bueineee.   The  ium  of  7.b.(5llal1..a  .  7  b.|5lts>l  b  .  end  7  b  I5lla!l  c  .    For  p*rag 
•mall  diaadvamaged  buaineas  and  a  woman-owned  emeu  bueineee.  identify  the  epprophate  numbei 
Oisadvantaged  Bueinea*. 


raph  7pW)|all.a.  and  7.b.(6l(all  b..  If 
>er  ot  Ai^piime  contract  award*  urvler 


the  client  ii  both  a 
7b.(5)(a|1  a.  Smell 


2.  The  totel  r>umber  of  DoO  prime  contrect  ewand*  received  by  other  than  (mall  buiirw**  client*  **  e  re*utt  of  essistance  rendered  by  the 
cooperetive  egreement  recipient.    Item  7.b.l5Hbl2.  nuiit  *l*a  be  completed  if  thi*  item  i*  cximpleted. 

Total  Number  of  DoO  Awerd*.   Tlie  •urT^  ol  Total  SmaU  Butlnea*  and  7  b  (5lla!2   Other  than  Small  Butine**     Total  Dollar  Value  of  DoD  Award*  must  be 
completed  if  thti  entry  is  completed. 

Ibl  Dollar  Value  of  DoD  Award* 

J,.  Smalt  Bu*ir>e** 

a.  The  doller  velue  of  the  DoO  pnrr«  contract  ewardi  identified  by  7  b  IBIiaM  a   that  were  ewarded  to  Small  Disadvantaged  Buautas*** 

b   The  doller  value  ol  the  DoD  pnma  cont/act  award*  idrmtified  by  7  b  I5ii«li  b.  thet  w*™  ewerded  to  WomarvOwnad  Small  Bu*ina**«* 

c    The  dolar  value  of  the  DoO  pnnw  contract  awarda  identified  by  7.b  l5Ha!1  c   that  war*  awarded  to  Other  Small  Buainessa*. 


Total  SmeM  Business.   The  sum  ol  7.b  ISHbH  a  .  7  b  ISIIbll  b  .  and  7  b  ISllbll  e.     For  paragraph  7  b  ISKbU  a    and  7  b.l6llb|1..b  .  M  the 
smaH  disadvantaged  buainets  and  a  woman-owned  small  busir^tt,  identify  the  dollar  value  of  the  award*  under  7  b  (SMbll  e..  Small  DisadvarM 


clAt  ii 
rMled 


i*  both  a 
Business. 


_2,   The  dollar  value  of  DoO  pnrrw  contract  award*  identified  by  7  b  IS)[ai;   LHat  were  awarded  to  other  than  snuU  businas*  clienu. 
Total  Dollar  Value  of  DoD  Award*.    The  turn  of  Total  Sniall  Butins**  end  7  b  (5Hb[2    Other  than  Small  Buslneit 
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(c)  Th«  totfti  numb«r  of  prime  contrsct  awsfdi  r»c*tv«d  by  cli«nt«  from  othm  Fcdmal  agencMa  tnon-DoDf    •■  •  mutt  of  •••irtanc*  provuSed  by  The 
coopertttv*  •grvemant  rvcipwnt     K«m  7  b  (SHd)  must  b«  comptat*d  rf  thn  it*m  la  compl«t*d 


(d) 


d: 


•I  dollar  v»tu«  of  the  otfwr  F»d«ral  ao^ncv   fnon-OoDi   pfima  contract  a«arda  td«ntifted  by  7  b  IBMcl. 


(•I  'Tj^^^*!  number  of  pnma  contract  awarda  rac*l^«d  by  clienta  from  ttata  ar>d  local  oov*rr>manta  ai  a  raaufl  of  attnta'-ica  provided  by  t^e 
cooperative  agreement  recipwni.    Kem  7  b  (5)(f)  muat  be  completed  H  thta  item  ta  completed. 

(f)  The  total  dollar  valvio  of  state  ertd  k>caf  government  ewerda  identified  tn  7  b  (SKe). 

(61  SUBCONTRACT  AWARDS  kZCErVED  BY  dlENT^/ 

(e)  DoD  Awerda 

1_.  Small  3u«tne«a 

a.  The  total  number  of  DoD  aubcontract  awardt  received  by  tmall  diaedventeged  buairwaa  cttenta  ac  a  ratuK  of  aitisiance  rendered  by  the 
cooperative  agreement  reclpfent     rtem  7b  |6){bn  a   mutt  alto  be  completed  If  thia  area  it  completed 


b    The  total  nurrber  of 
cooperative  agreement  recipient     ftem 


bcontract  awerda  received  by  womerv-owrted  ameil  busineaa  c(»ents  at  a  resuh  oi  attitianca  re^vsered  by  rf^e 
'^'1  ^   f^t-fct  alao  be  compteted  rf  thta  Item  ia  completed 


C    The  total  number  of  DoD  aubcontfect  awarda  received  by  ot^>er  amall  buair>eaa  citenta  (chenta  not  tdentiftca  »s  xmslt  (SusC'^mriegea  or 
womcfy-owned  smaU  busjne&sJ   at  a  returt  of  aa*;stance  rertdered  by  the  cooperative  agreement  redptent     rtem  7  b  l6)(b;j_  c    mu«t  alto  be  ccmpteTed  rf  t^•« 
'item  it  completed 

Totel  Smal  Buaineaa.    The  turn  of  7  b  l6Han  a  .  7  b  (6)(a}1^  b  ,  arvi  7  b  tGMa)^  c       For  paragraph  7  b  (SMaH  a    and  7  b  tGnaij,  b  .  if  the  cl  ent  rt  both  a 
smali  d'tadvantaged  but>r^a«  arvd  a  wiiomer>-owne<l  tmall  butir>ett.  identify  the  appropnate  n^rnber  of  DoD  tubcontract  av^t'-dt  urder  7  D  '€  ^c  2  *  ■  Small 
Disadvantaged  Butineta 

2    The  total  rfumber  of  DoD  aubcontract  awarda  received  by  other  than  amaM  butir^ta  cUenta  at  a  reaurt  of  attitianca  rendered  by  the  cooper ar^ 
agreement  recipwnt     hem  7.b  I6fib)2    mutt  be  completed  rf  thia  Item  la  compteted 

Totel  Number  of  OoD  Awerda.    T>>e  lum  of  Totat  Sn^etl  Butirteaa  and  7  b  \B)',*\7  ,  Other  than  Small  Buttr^ait     Total  Dollar  Value  of  OoO  Awarda  muti  be 
completed  if  thta  entry  ta  completed 


A 

M 


(b)  Dollar  Value  of  UoU  Awaroa 

}_    Small  Butineta 

a    The  doTar  va'ue  o<  rr«  DcO  tubcontract  awardt  tdentitied  by  7  b  l6)la)2  *   that  were  awarded  to  Small  D'saavanTaged  Bostnett 

b    The  dollar  value  of  The  DoO  tubcontrect  awvardi  identified  by  7  b  I6)(«|J_  b    that  ware  awarded  to  Women-Owned  Small  Bwcneiset 

c    The  dollar  value  of  the  DoD  tubcontracl  awardt  >danti(<ed  by  7  t  (6ila)},  c    that  were  awarded  to  Other  Smalt  Buttnectes 

Totel  Smell  Butlneea.    T^c  aum  of  7.b  (Slibn  a  .  7  b.(6)(b*.l_  b  .  and  7  b  leifbH  c        For  paragraph  7.b  (6;ibfl  a   and  7  b  t6t:b)2  b  .  rf  tna  cnem  i«  both  * 
tmaU  ditadventaged  buc:n9t,f  ar>d  a  womarvowned  tmaM  butioett.  identify  the  doHar  value  of  the  awarda  under  7  b  (6](bM  a  ,  Smell  Ditadva'itsged  Butinett 

_2    The  dcliar  value  of  the  DoD  tubcorrtract  awardt  identified  by  7  b  l6|(ai2    that  were  awarded  to  other  than  imali  but.oett  c(teri» 

Totel  DoNar  Value  of  DoD  Awards     The  turn  of  Total  Smell  Butlr>eaa  and  7  b  (6>(b)2  .  Oth«r  iHjn  Small  Butmets 

<c)  The  totel  number  of  subcontrecl  awards  received  by  clientt  from  oTher  Federal  ao'^>ciea  (non-DoDt    at  a  retufr  o*  actittarvce  pro^>aed  by  the 
cooperative  agreement  recipient     hem  7  b  (6f(d)  mutt  be  completed  if  thjs  ftem  is  completed 


(d)  The  total  dollar  value  of  the  other  Federal  agency  tnon-OoDi    tubcontract  awarda  identifiedl 


^D  (61(c)- 


Mt  The  total  number  of  tubcontrect  awardt  received  by  cl»entt  from  slata  and  local  go^mme^U  at  a  retult  of  asi  tTance  provided  tv  the  coopertt--e 

aa'cei^ent  recipient     IttTi  7  b  '6)Hl  mutt  be  completed  rf  this  rtem  is  completed 

If)  The  total  dollar  vai'.>e  of  ttate  and  local  govemme^l  awards  )den!f^>ed  m  7  b  (6'*ei 

c    DATA  ENTRY  COLUMNS 

(1|  Current  Period  Co'urr-n     Entet  data  for  the  current  qusier  in  the  CuneTi  Perx>d  column  tor  each  Data  Element  tderTif.ed 

(21  Cumulative  Performar>ce  To  Date     Enter  cumulative  data  under  the  CumulaT've  Parformance  To  Date  column  (or  each  Data  Element  .^e-^ified     The 
cumulative  data  is  the  sum  of  tSe  Current  Penod  colurr*r.  plus  t^vo  Current  Per>od  column  tar  all  p''avx>ua  reporri      NOTT      Cumulative  data  a!-iTne«  a^  requf'eo    ' 
paragraph  3  above  indicatet  that  more  than  one  report  has  been  submitted 

(31  Goal  Enter  the  annual  numencal  goal  tor  each  data  elemerrt  identified  ur>der  item  7  b  Extract  Goat  oy*a  from  the  'ecpient  propoiai  retponte  to  i*"e 
&CAP  included  aa  pai^  of  the  award  docurr>ent  (paragrmph  5. a   ai>o*eJ    end  at  amended  bv  any  modrficationt  isiued  thereto 

(4)  Percentage  of  Ccmplction  of  Goal  OeterTrime  the  percentage  of  the  goat  completion  by  divvlmg  tt>e  Data  Entry  under  the  Cumulative  Perfo^marwe  '^ 
Date  column  by  the  Data  Entry  under  the  Goal  co>umn  Enter  the  resurtirig  percentage  from  the  above  ce*culation  under  the  Pe-centage  of  Co^^M^on  of  Goai 
column     NOTE     A  calculation  k  to  tie  perfcrmed  for  each  Dst*  Element  »denTit»ed 


Za^^mprs 


8     Mem  8  ■  1  2     Sett  explarator*     "'"•^ese  (ter-:s  r*^us;  te  p'Ov*ded  on  a  cjmula:  ve  bas-s     P-cde  information  on  a  separate  page  and  attach  a;  an  erK!os«'C 
9,    Item  13     Enter  the  name  and  taie  of  the  perion  ^ho  prepared  the  repoa 
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10  hem  14:   Entef  th«  nama,  titi*  tnd  »ignitur«  of  th«  p«rMn  MilVxIzsa  to  tign  xt»  raporl.   Tho  report  murt  b«  (igrwd  by  •(th«f  tfi«  lodivtdu*!  who  tignod  ttie 
•w*td  •graamant  or  th«  program  managar/program  diractor  daaignatad  In  tha  proposal    No  othar  algnatonaa  ara  accoptaWa 


C.  REPORT 
provKiad  abo 


P0MA1 


ATION  INSTRUCTIONS  FOR  PARTICIPANTS  IN  TME  AMERICAN  INDIAN  PROGRAM.    Oanaral  and  datailad  report  preparation  lB»tr«ctton» 
pkcabta  to  cooparativ*  aaraamant  racipiantt  under  tha  American  Indian  Program  with  tha  exception  of  tha  following 


Reservation.    Provide  tha  i«rr)e  of  tt>a  reeervationW   on  which  performance  ie  accomplithed.  by  atate.  for  tfia  reeervetiorW*>  earvicad  (Kmng  tt»a  currant 
reporting  period.    Attach  earrM  aa  an  ancloiure  to  this  report. 


7b 


I2I(«)1.,  7.b.(2)(e)2..  ar^d  7,b.(2)(a)3   ■  Not  applicable  to  tha  American  Indian  Program 


(3Han ..  7.b.(3l(al2..  and  7.b.(3ll«l3   ■  Not  applicable  to  tha  American  lr>dian  Program 

I3l<c)  ■  Not  applicabia  to  tha  American  Indian  Program 

IBIIan  {..  7.b.(5l(aM  b  ,  and  7.b  (Sllali  e   -  Not  applicable  to  tha  American  Indian  Program 

IBHbM.a  .  7.b.(51(b)J_  b..  ar>d  7  b  (BllbH  £  -  Not  applicekia  to  the  American  Indian  Program. 
7  b  l6l(alT  a..  7.b.(6)(a)T.b..  and  7  b  (Sllal^.c.  -  Not  applicable  to  tha  Amancan  Indian  fVogram 
7  b  I6llbn  £..  7.b.(6l(bli.6  .  and  7  b  (6l(blJ[  c    ■  Not  applicable  to  the  Americen  Irviian  Program 


R 


A 


T 
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[FR  Doc  94-8937  Filed  4-13-94;  8;45  ami 
BILLING  CODE  5000-04-C 

Office  of  the  Secretary 

Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 
Military  Justice  QSC). 
ACTION:  Notice  of  proposed  ■ 
amendments. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  ciianges  to 
the  Manual  for  Courts-Martial,  United 
States,  1984,  Executive  Order  No. 
12473,  as  amended  by  Executive  Order 
Nos.  12484, 12550, 12586,  12708,  and 
12888.  The  proposed  changes  are  part  of 
the  1994  armual  review  required  by  the 
Manual  for  Courts-Martial  and  DoD 
Directive  5500.17.  "Review  of  the 
Manual  for  Courts-Martial,"  January  23, 
1985. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders. 
Proclamations,  and  Reports  and 
Comments  Thereon",  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17.  "Review  of 
the  Manual  for  Courts-Martial",  January 
23,  1985.  This  notice  is  intended  only 
to  improve  the  internal  management  of 
the  Federal  government.  It  is  not 
intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  apinst  the  United  States, 
its  agencies,  its  officers,  or  any  person. 

The  proposed  changes  follow  in  their 
entirety: 

R.C.M.  1110(g)(1)  be  amended  to  read  as 
follows: 

"(1)  In  general.  A  waiver  or  witbdrawal  of 
appellate  review  under  this  rule  shall  bar 
review  by  the  Judge  Advocate  General  under 
R.CM.  1201(bKl)  or  R.CM.  1201(b)(3)  and  by 
the  Court  of  Military  Review.  Once 
submitted,  a  waiver  or  withdrawal  in 
compliance  with  this  rule  may  not  lie 
revoked." 

R.C.M.  1201(b)(3)(A)  be  amended  to 
read  as  follows: 

"(A)  In  general.  Notwithstanding  R.CM. 
1 209,  the  Judge  Advocate  General  may.  sua 
sponte  or.  except  when  the  accused  has 
waived  or  withdrawn  the  right  to  appellate 
review  under  R.CM.  1110,  upon  application 
of  the  accused  or  a  person  with  authority  to 
act  for  the  accused,  vacate  or  modify,  in 
whole  or  in  part,  the  findings,  sentence,  or 
both  of  a  court-martial  which  has  been  finally 
reviewed,  but  has  not  heea  reviewed  either 
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by  a  Court  of  Mihtary  Review  or  by  the  Judge 
Advocate  General  under  subsection  (bMl)  of 
this  rule,  on  the  ground  of  newly  discovered 
evidence,  fraud  oa  the  court-martial,  lack  of 
jurisdiction  over  the  accused  or  the  oSense, 
error  prejudicial  to  the  substantial  rights  of 
the  accused,  or  the  appropriateness  of  the 
sentence." 

Part  IV,  paragraph  4c,  be  amended  by 
adding  a  new  subparagraph  (4)  as 
follows: 

"(4)  Voluntary  abandonment.  It  is  a 
defense  to  an  attempt  offense  that  the  person 
voluntarily  and  completely  abandoned  the 
intended  crime,  because  of  a  genuine  change 
of  heart,  prior  to  the  completion  of  the  crime. 
Voluntary  abandonment  because  of  a 
"genuine  change  of  heart"  means  that  the 
attempted  crime  was  abandoned  solely 
because  of  the  person's  own  sense  that  it  was 
wrong.  The  voluntary  abandonment  defense 
is  not  allowed  if  the  abandonment  results,  in 
whole  or  in  part,  from  other  reasons,  for 
example,  the  person  fieared  detection  or 
apprehension,  decided  to  await  a  better 
opportunity  for  success,  was  unable  to 
complete  the  crime,  or  encountered 
unanticipated  difficulties  or  unexpected 
resistance.  A  person  who  is  entitled  to  the 
defense  of  voluntary  abandonment  may 
nonetheless  be  guilty  of  a  lesser  included, 
completed  offense.  For  example,  a  person 
who  voluntarily  abandoned  an  attempted 
armed  robbery  may  nonetheless  be  quilty  of 
assault  with  a  dangerous  weapon." 

Part  IV  of  the  Manual  for  Courts-Martial, 
United  States.  1984,  be  amended  by 
inserting  the  following  new  paragraph 
after  paragraph  103: 

"103a.  Article  134  (Self-injury  without 
intent  to  avoid  service) 

a.  Text.  See  paragraph  60. 

b.  Elements. 

(1)  That  the  accused  intentionally  inflicted 
injury  upon  himself  or  herself; 

(2)  That,  under  the  circumstances,  the 
conduct  of  the  accused  was  to  the  pirejudice 
of  good  order  and  discipline  in  the  armed 
forces  or  was  of  a  nature  to  bring  discredit 
ufKDn  the  armed  forces. 

(Note:  If  the  offense  was  committed  in  time 
of  war  or  in  a  hostile  fire  pay  zone,  add  the 
following  element) 

(3)  That  the  offense  was  committed  (in 
time  of  war)  (in  a  hostile  fire  pay  zone). 

c.  Explanation. 

(1)  Nature  of  offense.  This  offense  differs 
from  malingering  (see  paragraph  40]  in  that 
for  this  offense,  the  accused  need  not  have 
harbored  a  design  to  avoid  performance  of 
any  work.  duty,  or  service  which  may 
properly  or  normally  be  expected  of  one  in 
the  military  service.  This  offense  is 
characterized  by  intentional  self-injurj'  under 
such  circumstances  as  prejudice  good  order 
and  discipline  or  discredit  the  armed  forces. 
It  is  not  required  that  the  accused  be  unable 
to  perform  duties,  or  that  the  accused 
actually  be  absent  from  his  or  her  place  or 
duty  as  a  resuh  of  the  injury.  For  example, 
the  accused  may  inflict  the  injury  while  on 
leave  or  pass.  The  circumstances  and  extent 
of  injury,  however,  are  relevant  to  a 


determination  that  the  accused's  conduct  was 
prejudicial  to  good  order  and  discipline,  or 
service-discrediting. 

(2)  How  injury  inflicted.  The  injury  may  be 
inflicted  t>y  nonviolent  as  well  as  by  violent 
means  and  may  be  accomplished  by  any  act 
or  omission  which  produces,  prolongs,  or 
aggravates  a  sickness  or  disabiLty.  Thus, 
voluntary  starvation  which  resuhs  is  debility 
is  a  self-inflicted  injury.  Similarly,  the  injury 
may  be  inflicted  by  another  at  the  accused's 
request 

d.  Lesser  included  offense.  Article  80— 
attempts. 

e.  Maximum  punishment. 

(1)  Intentional  self-inflicted  injury. 
Dishonorable  discharge,  farfeitiue  of  all  pay 
and  allowances,  and  confinement  for  2  years. 

(2)  Intentional  self-inflicted  injury  in  time 
of  war  or  in  a  hostile  fire  pay  zone. 
Dishonorable  dischai^,  forfeiture  of  alt  pay 
and  allowances,  and  confinement  for  5  years. 

f  Sample  specification. 

In  that (personal  jurisdiction 

data),  did,  (at/on  board — location)  (in  a 

hostile  fire  jjay  zone)  on  or  about 

19 .  (a  time  of  war,)  intentionally  injure 

himself/herself  by (nature  and 

circumstances  of  injury)." 

These  amendments  would  take  effect 
upon  approval  by  the  President,  subjea 
to  the  following: 

a.  The  amenoments  to  Rules  for 
Courts-Martial  1110(g)(1)  and 
1201(b)(3)(A)  would  apply  only  to  cases 
in  which  a  waiver  is  entered  on  or  after 
(effective  date). 

b.  The  amendments  made  to 
paragraph  4c  of  Part  IV  would  apply 
only  to  cases  convened  on  or  after 
(effective  date). 

The  Discussion  to  R.C.M. 
1201(b)(3)(A)  be  amended  to  read  as 
follows: 

"When  an  accused  has  previously  waived 
or  withdrawn  appellate  review  under  R.CM. 
1110,  the  accused  may  not  file  an  application 
for  relief  under  this  rule.  An  accusal  may  file 
only  one  application  for  relief  within  the 
two-year  filing  period." 

Appendix  12,  the  Maximum 
Punishment  Chart,  to  the  Manual  for 
Courts-Martial,  United  States,  1984  be 
amended  by  adding  after  Art.  134 
(Seizure,  destruction,  removal,  or 
disposal  of  property  to  prevent)  the 
following: 

"Self-injury  without 
intent  to  avoid 
service  in  time  of 
war.  or  while  re- 
ceiving special 
pav  under  37 
U.S.C.  310. 

Other  DD      2  yrs      Total" 

The  Analysis  accompanying  R.C.M. 
1110(g)  be  amended  as  follows: 

"g.  Effect  of  waiwr  of  withdrawal, 
substantial  compliance  required.  Subsection 
(1)  is  t>ased  on  Article  61(c).  Subsections  (2) 
and  (3)  are  based  on  Article  64.  Subsection 
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(3)  also  recognizes  that,  once  an  appeal  is 
filed  (i.e.,  not  waived  in  a  timely  manner) 
there  may  be  a  point  at  which  it  may  not  be 
withdrawn  as  of  right.  Cf.  Sup.  Ct.  R.  53; 
Fed.R.App.P.  42;  Hammett  v.  Texas.  448  U.S. 
725  (1974);  Shellman  v.  U.S.  Lines,  Inc.,  528 
F.  2d  675  (9th  Cir.  1975),  cert,  denied.  425 
U.S.  936  (1976).  Subsection  (4)  is  intended  to 
protect  the  integrity  of  the  waiver  or 
withdrawal  procedure  by  ensuring 
compliance  with  tliis  rule.  The  accused 
should  be  notified  promptly  if  a  purported 
waiver  or  withdrawal  if  defective." 

The  Analysis  accompanying  R.C.M. 
1110(g)  be  amended  by  inserting  the 
following  at  the  end  thereof: 

" Amendment.  An  accused  who 

waives  or  withdraws  appellate  review  under 
this  rule  may  no  longer  file  an  application  for 
relief  to  the  Judge  Advocate  General  under 
R.C.M.  1201(b)(3).  This  promotes  judicial 
efficiency  and  economy,  as  most  issues  are 
best  resolved  through  the  normal  appellate 
process  rather  than  through  special 
application  to  the  Judge  Advocate  General." 

The  Analysis  accompanying  R.C.M. 
1201(b)  be  amended  by  inserting  the 
following  at  the  end  thereof: 

'■ ArnendTnent  Siibserfinn  (b)  was 

amended  to  limit  an  accused  to  the  filing  of 
only  one  application  for  relief  within  the 
two-year  filing  period.  Under  R.C.M. 
1110(g)(1),  an  accused  who  has  previously 
waived  or  withdrawn  appellate  review  may 
no  longer  file  an  application  for  relief  under 
this  rule.  These  changes  ensure  that  all 
potential  issues  are  resolved  at  the  earliest 
opportunity  and  do  not  prohibit  an  accused 
from  filing  a  petition  for  new  trial  under 
R.C.M.  1210  or  restrict  the  ability  of  the  Judge 
Advocate  General  to  review  the  case,  sua 
sponte." 

The  Analysis  to  paragraph  4c  be 
amended  as  follows: 

" Amendment.  Subparagraph  (4) 

is  new.  It  recognizes  a  limited  defense  of 
voluntary  abandonment.  It  is  based  on  case 
law.  United  States  v.  Schoof,  37  M.J.  96 
(CM. A.  1993);  United  States  v.  Rios,  33  M.J. 
436  (C.M.A.  1991);  United  States  v.  Byrd.  24 
M.J.  286  (C.M.A.  1987);  Rios  32  M.J.  501 
(A.C.M.R.  1990);  United  States  v.  Mi7/er,  30 
M.J.  999  (N.M.C.M.R.  1990);  United  Slates  v. 
IVa/ther.  30  M.J.  829  (N.M.C.M.R.  1990).  The 
prior  subparagraphs  (4)-(6)  have  been 
redesignated  (5)-{7),  respectively." 

Insert  the  following  after  the  analysis  of 
paragraph  103: 

"103a.  Article  134  (Self-injury  without 
intent  to  avoid  service) 

c.  Explanation.  This  offense  is  based  on 
paragraph  183a  of  MCM,  U.S.  Armv,  1949; 
United  States  v.  Taylor,  38  C.M.R.  393 
(CM.A.  1968);  United  States  v.  Ramsev,  35 
M.J.  733  (A.C.M.R.  1992),  pet.  granted'. 
C.M.A..  37  M.J.  25  (1993);  see  generally 
TJAGSA  Practice  Note,  Confusion  About 
Malingering  and  Attempted  Suicide,  The 
Army  lawyer,  Jun.  1992,  at  38. 

e.  Maximum  punishment.  The  maximum 
punishment  for  subsection  (1)  reflects  the 
serious  effect  that  this  offense  may  have  on 


readintss  and  morale.  The  maximum 
punishment  reflected  the  range  of  the  effects 
of  the  Injury,  both  in  degree  and  duration,  on 
the  ability  of  the  accused  to  perform  work, 
duty,  or  service.  The  maximum  punishment 
for  sab.section  (1)  is  equivalent  to  that  for 
offenses  of  desertion,  missing  movement 
through  design,  and  certain  violations  of 
orders.  The  maximum  punishment  for 
subsection  (2)  is  less  than  the  maximum 
punishment  for  the  offense  of  malingering 
under  the  same  circumstances  because  of  the 
absence  of  the  specific  intent  to  avoid  work, 
duty.  Or  service.  The  maximum  punishment 
for  subsection  (2)  is  equivalent  to  that  for 
nonaggravated  offenses  of  desertion,  willfully 
disobej'ing  a  supierior  commissioned  officer, 
and  nonaggravated  malingering  by 
intentional  self-inflicted  injury. 

f  Sample  specification.  See  appendix  4, 
paragraph  177  of  MCM,  U.S.  Army,  1949. 
Since  incapacitation  to  perform  duties  is  not 
an  element  of  the  offense,  language  relating 
to  "unfitting  himself  for  the  full  performance 
of  military  service"  from  the  1949  MCM  has 
been  omitted.  The  phrase  "willfully  injure" 
has  been  changed  to  read  "intentionally 
injure"  to  piarallel  the  language  contained  in 
the  malingering  specification  under  Article 
115." 

ADDRESSES:  Copies  of  ihtj  proposed 
changes  may  be  examined  at  Officer  of 
the  Judge  Advocate  General,  Criminal 
Law  Division,  Building  111,  Washington 
Navy  Yard,  Washington.  DC  20374- 
1111.  A  copy  of  the  proposed  changes 
may  be  obtained  by  mail  upon  request 
from  the  foregoing  address,  ATTN: 
LCDR  L.  Lynn  Jowers. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
1  August  1994  for  consideration  by  the 
Joint  Ser\ice  Committee  on  Military 
Justice. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  L.  Lynn  Jowers,  JAGC.  USN. 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice,  Officer  of 
the  Judge  Advocate  General,  Criminal 
Law  Division.  Building  111.  Washington 
Navy  Yard.  Washington,  DC  20374- 
1111; (202)  433-5895. 

Dated;  April  8,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Office.  Department  of  Defense. 

|FR  Doc.  94-8939  Filed  4-13-94;  8:45  am] 

BILUNO  CODE  500&-04-M 


Joint  Service  Committee  on  Military 
Justice:  Public  Meeting 

AGENCY:  Joint  Service  Committee  on 

Militar>'  Justice  (JSC). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
public  meeting  of  the  JSC.  This  notice 
also  describes  the  functions  of  the  JSC. 


JMI 


DATES:  Thursday.  May  5, 1994, 10  a.m. 
to  12  p.m. 

ADDRESSES:  Building  111.  Washington 
Navy  Yard.  Washington,  DC. 
FUNCTION:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 
The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17of  January  23, 1985.  It  is  the 
function  of  the  JSC  to  improve  Military 
Justice  through  the  preparation  and 
evaluation  of  proposed  amendments 
and  changes  to  the  Uniform  Code  of 
Mihtary  Justice  and  the  Manual  for 
Courts-Martial. 

AGENDA:  The  JSC  will  receive  public 
comment  concerning  its  1994  Annual 
Review  of  Manual  for  Courts-Martial, 
United  States,  1984,  as  published  on 
April  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  L.  Lynn  Jowers.  JAGC,  USN. 
Executive  Secretary,  Joint  Services 
Committee  on  Military  Justice,  Building 
111,  Washington  Navy  Yard, 
Washington.  DC.  20374-1111;  (202) 
433-5895. 

Dated:  April  8,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-8938  Filed  4-13-94;  8:45  am] 
BILUNO  CODE  S00(M>4-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0113] 

Clearance  Request  for  Acquisition  of 
Helium 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance 
(9000-0113). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Acquisition  of 
Helium. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  WFOflMATTON: 
A.  Purpose 

The  Helium  Act  (Pub.  L.  86-777)  (50 
U.S.C.  167a.  et  seq.]  and  the  Department 
of  the  hiterior's  implementing 
regulations  (30  CFR  parts  601  and  602) 
require  Federal  agencies  to  procure  all 
major  helium  requirements  from  the 
Bureau  of  Mines,  Department  of  the 
Interior. 

It  has  been  the  Department  of  the 
Interior's  policy,  consistent  with 
Congressional  intent  that  Government 
helium  be  used  in  Government 
contracts,  and  that  all  Gover  u.ient 
contracts  involving  the  use  o'  significant 
amounts  of  helium  require  t'lat 
Govermrient  helium  be  useo  in 
perfomiing  the  contract.  The 
appropriate  vehicle  for  the 
establishment  of  requiremei.ts 
pertaining  to  Government  f  rocuremenl 
is  the  Federal  Acquisition  Jiegulation 
(FAR). 

Current  KAK  coverage  on  the  subject 
references  30  CFR  parts  601  and  602. 
These  are  Department  of  the  Interior 
regulations  dealing  with  helium  sales 
and  helium  distribution.  However,  the 
FAR  contains  no  substantive  guidance 
on  procurement  of  helium  and  does  not 
require  submission  of  information  that 
will  permit  the  Bureau  of  Mines  to 
ascertain  whether  Federal  agencies  are 
using  Government  helium  and  are 
requiring  in  their  contracts  that 
Government  helium  be  used  in 
contracted-for  work. 

The  new  FAR  coverage  provides  an 
appropriate  level  of  guidance  on  the 
subject,  including  a  requirement  that 
offerors  responding  to  contract 
solicitations  provide  information  as  to 
their  forecast  of  helium  required  for 
performance  of  the  contract. 

Such  information  will  facilitate 
enforcement  of  the  requirements  of  the 
Helium  Act  and  the  contractual 
provisions  requiring  the  use  of 
Government  hehum  by  agency 
contractors,  in  that  it  will  permit 
corrective  action  to  be  taken  if  the 
Bureau  of  Mines,  after  comparing 
helium  sales  data  against  hehum 
requirement  forecasts,  discovers 
apparent  serious  discrepancies. 

The  information  is  used  in 
administration  of  certain  Federal 
contracts  to  ensure  contractor 
compliance  with  contract  clauses. 
Without  the  inlonnation,  the  required 
use  of  Government  helium  cannot  be 
monitored  and  enforced  effectively. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hours  per  response,  including 
the  time  for  reviewnng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets.  NW.,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulator>'  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  50; 
responses  per  respondent.  1:  total 
annual  responses,  50.  preparation  hours 
per  response.  .5:  and  total  response 
burden  hours,  25. 

C.  Annual  Recordkeeping  Burden 

Thp  annual  r*>rnrHVtionin.j  VinrrJcn  ic 
-  . J 1^ „,.  ._ 

estimated  as  follows:  Recordkeepers,  50; 
hours  per  recordkeeper.  .5;  and  total 
recordkeeping  burden  hours,  25. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (\'RS).  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-^755.  Please  cite  OMB  Control  No. 
9000-0113;  Acquisition  of  Helium,  in 
all  correspondence. 
Dated;  .^pril  7.  1994. 
Beverly  Fayson, 
FAP  Secretariat. 
jFR  Doc.  94-90,=>6  Filed  4-13-94.  8  4.'>  ami 

BILUI*G  COOE  a820-34-M 


DEPARTME^fr  OF  ENERGY 

Economic  Development  wittt  The 
Enterprise  Corporation  of  Tampa  Bay 

AGENCY:  Pinellas  Area  Office. 
Albuquerque  Operations  Office. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Pinellas  Area  Office 
(PAO)  awarded  an  organizational 
planning  grant  to  The  Enterprise 
Corporation  of  Tampa  Bay  (TEC)  in 
August  19.  1993.  Under  the  grant,  the 
TEC  defined  thirteen  (13)  separate 
support  projects  to  accomplish 
economic  development  goals  for  the 
Tampa  Bay.  Florida  artfa.  Under  the 
follow  on  cooperative  agreement 
awarded  on  February  28,  199-1.  the  TEC 


will  complete  development  of, 
implement,  and  administer  these 
projects.  Most  of  these  projects  will  be 
funded  as  subawards  by  TEC  based  on 
established  award  criteria.  These  awards 
will  provide  community  impact 
assistance  funding  to  mitigate  defense 
downsizing  and  eventual  plant  closure 
of  the  DOEs  Pinellas  Plant  in  Largo. 
Florida.  The  projects  will  attempt  to 
maximize  reuse  of  the  existing  Pinellas 
Plant  facilities  to  (1)  create  jobs  that  will 
employ  dislocated  Pinellas  plant 
employees  and  subcontractors.  (2) 
stimulate  local  economic  growth.  (3) 
promote  the  commercialization  of  site- 
developed  technology,  and  (4)  reuse 
DOE  facilities  compatibly  with  the  site's 
continuing  mission  in  a  manner 
consistent  with  environmental 
requirements. 

The  projecis  to  be  implemented  under 
the  current  cooperative  agreement  with 
TEC  will  cover  many  facets  necessary 
for  economic  development,  including 
but  not  limited  to  llie  following:  Small 
business  incubator  sites,  small  business 
Research  &  Development  awards. 
Challenpp  awprris  for  sma!!  to  medium- 
sized  businesses,  a  proposal  assistance 
ce.iter.  an  outrearch  program,  a 
Manufacturing  Technology  Center,  a 
Technology  Deployment  Center,  plant 
personnel  economic  development 
incentives,  a  Technology  Training 
Center,  the  Center  for  International 
Enterprise  Development,  a  Small 
Business  Development  Center,  an 
enterprise  investment  fund,  and  fai.ility 
refur^.;shn■lent  projects. 

The  intent  is  to  provide  this  financial 
assistance  primarily  through  TEC.  as  the 
single  best  source.  Total  efforts  may 
rea(  h  SriO.M  over  the  next  several  years 
For  inrurmarion  on  any  of  the  projecis 
listed  above  and  evaluation  criteria  for 
award  projet-ts  please  contact  the 
individual  listed  below. 
DATES:  This  rim  ument  is  effective  April 
14,  ID'M. 

FOfI  FURTHER  INFORMATION  PLEASE 
CONTACT:  To  express  interest  in  a 
progiim  and  to  be  placed  on  a  mailing 
list,  please  write  to:  Mr.  Lewis  C. 
Attardo,  Dirw;tor,  Tampa  Bay  Defen.se 
Transition  Task  Force,  7381-1 14th 
Avinue  N  ,  suite  403A,  Largo.  FL  34643. 
SUPPLEMENTARY  INFORMATION:  TEC  is  the 
agent  for  the  Tampa  Bay  Defense 
Transition  Task  Force  which  has  been 
designated  the  Community  Reuse 
Organization  by  the  DOE.  The  projects 
are  to  be  awarded  under  the  DOE's 
Technical  Integration  Program 
(Catalogue  of  Federal  Domestic 
Assistance  No.  81.103).  These  projects 
are  authorized  under  the  DOE 
Organizational  Act,  PublitfLaw  95-91  as 
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amended,  and  Public  Law  102-484. 
Section  3161. 

Issued  in  Albuquerque,  New  Mexico  on 
April  4. 1994. 
Richard  A.  Marquez, 
Assistant  Manager  for  Management  and 
Administration. 

|FR  Doc.  94-9026  Filed  4-13-94;  8:45  am] 
BILUNO  COOE  MSfr-OI-M    - 


International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

summary:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (EEA)  will  meet  April  21-22. 
1994,  at  the  ofHces  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  in  Paris,  France. 
to  permit  attendance  by  representatives 
of  U.S.  company  members  of  the  lAB  at 
a  meeting  of  the  lEA's  Standing  Group 
on  Emergency  Questions  on  the  same 
date  at  the  OECD  offices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  202-586-6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  meeting  notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  April  21- 
22. 1994.  at  the  headquarters  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  2.  rue  Andre- 
Pascal.  Paris,  France,  beginning  on  April 
21  at  3  p.m.  The  purpose  of  this  meeting 
is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  OECD  on  these  dates, 
including  a  preparatory  session  for 
company  representatives  from  2:40  p.m. 
to  3  p.m.  on  April  21.  The  agenda  for 
the  preparatory  session  for  company 
representatives  is  to  elicit  views 
regarding  items  on  the  agenda  for  the 
SEQ  meeting  and  in  particular 
paragraph  6  thereof  ("Emergency 
Management  Manual;  Emergency 
Operations  Team  Reference  Guide"). 
The  agenda  for  the  meeting  of  the  SEQ 
is  under  the  control  of  the  SEQ.  It  is 
expected  that  th^  following  draft  agenda 
will  be  followed: 


April  21. 1994 

Exolanation  and  discussion  of  the 
new  draft  of  the  Emergency 
Man^ement  Manual 

April  22.  1994 

1.  Adoption  of  the  Agenda 

2.  Approval  of  Summary  Record  of  the 

80th  Meeting 

3.  lEA  Workshop  on  Stockdraw  and 

Emergency  Response  Management 
— Proceedings  of  the  workshop 

4.  Emergency  Reserve  Situation  of  lEA 

Countries 
— SEQ  report  to  the  Governing  Board 

on  the  emergency  reserve  situation 

of  lEA  countries 
— Emergency  reserve  and  net  import 

situation  of  EEA  countries  as  of 

October  1, 1993 
— Emergency  reserve  and  net  import 

situation  of  lEA  countries  as  of 

January  1. 1994 

5.  lAB  Meeting  of  February  21,  1994 

6.  Emergency  Management  Manual; 

Emergency  Operations  Team 

Reference  Guide 
— The  Emergency  Management 

Manual 
— The  Emergency  Operations  Team 

Reference  Guide 

7.  Implementation  of  SEQ  Work 

Program  for  1994 
— SEQ  tentative  work  program  for 
1995 

8.  Emergency  Response  Reviews 

— The  emergency  response  potential 
of  lEA  countries 

9.  Issues  Related  to  Residual  Oils 
— Implications  for  lEA  emergency 

stock  policy 

10.  Update  of  the  lEA  World  Energy 

c5utlook 

11.  Emergency  Data  System  and  Related 

Questions 
—Monthly  Oil  Statistics  (MOS)  to  end 

November  1993 
—MOS  to  end  December  1993 
— MOS  to  end  January  1994 
— Base  Period  Final  Consumption 

(BPFC)  Q392  -  Q293 
— BPFC  Q492  -  Q393 
—BPFC  Q193  -  Q493 
— Revision  of  the  MOS  Questionnaire 
— Quarterly  Oil  Forecast 

12.  Governing  Board  Meeting  and  lEA 

20th  Anniversary 
— Seminar  in  Kyoto  on  April  13-14, 
1994 

13.  Etiergy  Policy  and  Conservation  Act 

14.  lEA  Dispute  Settlement  Centre: 

Panel  of  Arbitrators 
.15.  lEA  Secretariat  Mission  to  Korea 
16.  Any  Other  Business 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A(ii),  this 
meeting  is  open  only  to  representatives 


of  members  of  the  lAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office. 
Committees  of  the  Congress,  the  EEA, 
and  the  European  Commission,  and 
invitees  of  the  L\B.  the  SEQ  or  the  lEA. 

Issued  in  Washington,  DC,  April  8, 1994. 
Robert  R.  Nordhaus, 

General  Counsel. 

(FR  Doc.  94-9036  Filed  4-13-94;  8:45  ami 
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Secretary  of  Energy  Advisory  Board 
Task  Force  on  Alternative  Futures  for 
the  DOE  National  Latx>ratorles 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  public  meeting. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  open  public  meeting  of  the 
Task  Force: 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Alternative  Futures 
for  the  UOE  National  laboratories. 

Date  and  Time:  Thursday.  April  21, 
1994.  8:30  a.m.-3:30  p.m. 

Place:  Sheraton  Washington  Hotel, 
The  Nathan  Hale  Room,  2660  Woodley 
Road  NW.,  Washington.  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michele  Donovan,  Task  Force 
Director,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Task  Force:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on 
Alternative  Futures  of  the  DOE  National 
Laboratories  was  established  to  serve  as 
the  Secretary  of  Energy's  primary 
mechanism  for  examining  options  for 
change  within  the  laboratories  and 
proposing  specific  alternatives  for 
directing  the  scientific  and  engineering 
resources  of  the  laboratories  toward  the 
economic,  environmental,  defense, 
scientific  and  energy  needs  of  the 
Nation.  The  Task  Force  was  established 
under  the  Secretary  of  Energy  Advisory 
Board  Charter  and  consists  of  21 
members,  including  Board  members  and 
outside  experts.  The  Task  Force  is 
expected  to  report  in  February  1995. 
Tentative  Agenda 
8:30  a.m.    Opening  Remarks  by 

Chairman  Bob  Galvin 
8:45  a.m.     Round-Table  EKscussion  of 

Alternative  Futures  for  the  DOE  Labs 
9:45  a.m.    Break 

10  a.m.    Group  Discussion  Continues 
12p.m.    Break  for  Lunch 
1  p.m.    Task  Force  Discussion 
3:30  p.m.    Adjourn 
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A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Task  Force 
welcomes  the  public's  input  and  written 
representations.  If  business  permits, 
members  of  the  public  may  be  heard  in 
the  order  in  which  their  requests  are 
received  and  the  five  minute  rule  will 
ordinarily  apply.  The  Task  Force  will 
make  every  effort  to  hear  the  view  of 
interested  parties.  Written  comments 
addressed  to  the  Task  Force  are  urged, 
and  may  be  submitted  to  Dr.  Michele 
Donovan,  Task  Force  Director,  Secretary 
of  Energy  of  Advisory  Board,  1000 
Independence  Avenue  SW.,  7B-198/ 
HR-2,  Washington,  DC  20585.  Written 
comments  received  by  Monday,  April 
18, 1994,  will  be  made  available  to  Task 
Force  members  prior  to  the  meeting. 
This  notice  is  published  less  than  15 
days  prior  to  the  meeting  date  due  to 
difficulty  in  locating  appropriate 
meeting  facilities. 

Minutes:  Minutes  of  the  meeting  will 
be  available  for  public  review  and 
copying  approximately  30  days 
following  the  meeting  at  the  Department 
of  Energy  Public  Reading  Room,  lE-190 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC,  between 
9  a.m.  and  4  p.m.  Monday  through 
Friday. 

Issued  at  Washington,  DC.  on  April  tl, 
1994. 

Marcia  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  94-9035  Filed  4-13-94;  8:45  am] 

BtLUNG  COOE  •450-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2390-002,  et  al.] 

Hydroelectric  Applications  (Northern 
States  Power  Co.— Wisconsin,  et  al.); 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2390-002. 

c.  Date /j7ed:  December  16. 1991. 

d.  Applicant:  Northern  States  Power 
Company — Wisconsin. 

e.  Name  of  Project:  Big  Falls. 

f.  Location:  On  the  Flambeau  River 
near  Big  Falls  in  Rusk  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)825(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster.  100  North  Barstow  Street,  P.O. 


Box  8.  Eau  Claire,  WI  54702,  (715)  839- 
2621. 

i.  FERC  Contact:  Ms.  Julie  Bemt.  (202) 
21»-2814. 

j.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  EnviTonmentm  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The  licensed 
project  would  consist  of  the  following 
existing  facilities:  (1)  A  22-foot-high 
earth  embankment  dam;  (2)  a  320-foot 
concrete  spillway;  (3)  a  reservoir  with  a 
surface  area  of  370  acres  at  surface 
elevation  1,234  feet  m.s.l.  and  a  storage 
area  of  6,50aacre-feet;  (4)  a  powerhouse 
containing  three  generating  units  with  a 
total  rated  capacity  of  7.78  MW;  and. 
appurtenant  facilities.  The  applicant  is 
proposing  no  changes  to  the  project.  The 
average  annual  net  energy  generation  is 
37,318.036  kWh.  The  applicant  owns  all 
the  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Northern  States  Power 
Company- Wisconsin.  100  Barstow 
Street  Eau  Claire.  WI  54702.  or  by 
calling  (715)  839-2621. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  an  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the.Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  diu-ing  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues 
narrowing  the  scope  of  the 
environmental  dociunent  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 


not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  appUcants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  hcensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the 
geographical  and  temporal  scope  of 
the  analysis  and  identifying 
significant  environmental  issues. 

•  Identification  of  and  information  from 
any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data  that 
would  aid  in  describing  the  past  and 
present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals 
to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
or  implementation  of  fishery 
management  programs. 

•  Documentation  that  would  support  a 
conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to 
adverse  and  beneficial  cumulative 
effects  on  resources  and  therefore 
should  be  excluded  for  further  study 
or  excluded  from  further 
consideration  of  ctunulative  impacts 
within  the  river  basin.  Documentation 
should  include,  but  not  be  limited  to: 
how  the  project(s)  interact  with  other 
projects  within  the  river  basin  or 
other  developmental  activities;  results 
from  studies;  resource  management 
policies;  and,  reports  from  federal, 
state  and  local  agencies. 
Comments  concerning  the  scope  of 

the  environmental  document  should  be 
filed  by  deadline  date. 
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2a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2550-002. 

c.  Date  filed:  August  16,  1993. 

d.  Applicant:  N.E.W.  Hydro, 
Incorporated. 

6.  Name  of  Project:  Weyauwega 
Hydroelectric  Project. 

f.  Location:  On  the  Waupaca  River,  in 
Waupaca  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Loyal  Gake. 
North  American  Hydro,  Inc.,  P.O.  Box 
167,  Neshkoro,  Wisconsin  54960  (414) 
293-4628. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  for  Interventions  and 
Pretests,  and  also  for  Comments. 
Recommendations,  Terms  &  Conditions, 
and  Prescriptions:  May  31, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  aUached 
paragraph  D9. 

1.  Description  of  Project:  The 
construcieu  project  consists  Oi  tus 
following  features:  (1)  An  existing  dam 
240  feet  long  and  20  feet  high:  (2)  an 
existing  reservoir  with  a  surface  area  of 
250  acres  and  a  gross  storage  capacity  of 
1,259  acre-feet;  (3)  an  existing 
powerhouse  containing  one  turbine- 
generator  unit  having  a  total  generating 
capacity  of  400  kilowatts;  and  (4) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  853,000 
kilowatthours.  The  dam  is  owned  by  the 
Wisconsin  Electric  Power  Company, 
m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capjtol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
""'available  for  inspection  and 
'  reproduction  at  Mr.  Loyal  Gake,  P.O. 
Box  167,  Neshkoro.  Wisconsin  54960.  at 
(414) 293-4628. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 


continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
signiHcant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the 
geographical  and  temporal  scope  of 
the  analysis  and  identifying 
significant  environmental  issues. 

•  Identification  of  and  information  from 
any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data  that 
would  aid  in  describing  the  past  and 
present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
nver  or  basin.  For  example,  proposals 
to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
or  implement  fishery  management 
programs. 

•  Documentation  that  would  support  a 
conclusion  that  tlie  project(s)  does  not 
contribute,  or  does  contribute  to 
adverse  and  beneficial  cumulative 
effects  on  resources  and  therefore 
should  be  excluded  for  further  study 
or  excluded  from  further 


consideration  of  cumulative  impacts 
within  the  river  basin.  Documentation 
should  include,  but  not  limited  to: 
How  the  project(s)  interact  with  other 
projects  within  the  river  basin  or 
other  developmental  activities;  results 
from  studies;  resource  management 
policies;  and.  reports  from  federal, 
state,  and  local  agencies. 
Comments  concerning  the  scope  of 

the  environmental  assessment  should  be 

filed  by  the  deadline  date. 
3a.  Type  of  Application:  Minor 

License. 

b.  Project  No.:  11346-^)01. 

c.  Date  filed:  December  21. 1992. 

d.  Applicant:  FORL\  Hydro 
Corporation. 

e.  Name  of  Project:  Fort  Dodge  Mill 
Dam  Project. 

f.  Location:  on  the  Des  Moines  River, 
in  Webster  County.  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Thomas  J. 
Wilkinson.  Jr..  President.  Lincolnway 
Development  Company.  300  American 
Building,  Cedar  Rapids,  Iowa  52401- 
1219,  (319)  366-4990. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  concrete  dam 
372  feet  long  and  18  feet  high;  (2)  an 
existing  reservoir  with  a  surface  area  of 
90  acres,  a  negligible  storage  capacity, 
and  a  normal  surface  elevation  of 
approximately  990  feet  above  mean  sea 
level;  (3)  an  existing  powerhouse 
containing  two  new  turbine-generator 
units  at  a  total  installed  capacity  of 
1,260  kilowatts;  (4)  a  proposed  13.8- 
kilovolt  transmission  line  2,400  feet 
long;  and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
8,168,352  kilowatthours.  The  dam  is 
owned  by  the  City  of  Fort  Dodge. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  sold  by  the 
applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
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available  for  inspection  and 
reproduction  at  Mr.  Thomas  }. 
Wilkinson,  Jr..  Lincoln  Development 
Company,  300  American  Building, 
Cedar  Rapids,  Iowa.  52401-1219,  (319) 
366-4990. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  environmental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  assessment  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  oe  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the 
geographical  and  temporal  scope  of 
the  analysis  and  identif>'ing 
significant  environmental  issues. 

•  Identification  of  and  information  from 
any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data  that 
would  aid  in  describing  the  past  and 
present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 


•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals 
to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
or  implement  fishery  management 
programs. 

•  Documentation  that  would  support  a 
conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to 
adverse  and  beneficial  cumulative 
effects  on  resources  and  therefore 
should  be  excluded  for  further  study 
or  excluded  from  further 
consideration  of  cumulative  impacts 
within  the  river  basin.  Documentation 
should  include,  but  not  limited  to: 
how  the  project(s)  interact  with  other 
projects  within  the  river  basin  or 
other  developmental  activities;  results 
from  studies;  resource  management 
policies;  and,  reports  from  federal, 
state,  and  local  agencies. 
Comments  concerning  the  scope  of 

the  environmental  assessment  should  be 
filed  by  the  deadline  date. 

4a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No.:  EL94-4CM)00. 

c.  Date  Filed:  February  25,  1994. 

d.  Applicant:  Frank  and  Man,'  Jane 
Spain. 

e.  \'ame  of  Project:  Spain  Hydro 
Project  (MT). 

f.  l/3cation:  Homy  Lake  in  Madison 
County,  MT. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  John  E. 
Bloomquist,  310  East  Sebree  Street,  Box 
1418,  Dillon.  MT  59725.  (406)  683- 
4301. 

i.  FEPC  Contact:  Hank  Ecton,  (202) 
219-2678. 

j.  Comment  Date:  -May  9,  1994. 

k.  Description  of  Project:  The 
proposed  Spain  Hydro  Project  will 
consist  of:  (1)  A  2600- foot-long,  8-to- 10- 
inch  diameter  penstock,  supplying 
water  from  Romy  Lake;  (2)  a  8-foot  by 
8-foot  powerhouse,  containing  a  10- 
kilowatt  turbine/generator;  (3)  a  tailrace 
discharging  into  Warm  Springs  Creek; 
and  (4)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 


govenmient  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre- 1935  design 
or  operation. 

I.  Purpose  of  Project:  Applicant 
intends  to  use  all  energy  on  site  in  a 
single-family  home.  No  other  power 
source  is  available. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

5a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  \'o.:  EL94-46-000. 

c.  Dofe  F;7ed.  March  16. 1994. 

d.  Applicant:  Georgia  J.  Ure. 

e.  Same  of  Project:  Locustville  Pond 
Hydro  Project. 

f.  Location:  Brushy  Brook  in 
Washington  County.  RI. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  81 7(b) 

h.  Applicant  Contact:  Georgia  J.  Ure, 
Prospect  Square,  P.O.  Box  123, 
Wyoming.  RI  02898,  (401)  539-2160. 

i.  FEPC  Contact:  Hank  Ecton,  (202) 
219-2678. 

j.  Comment  Date:  May  18,  1994. 

k.  Description  ofProiot.  The  Hydro 
Project  consists  of:  (1)  An  impoundment 
with  a  storage  capacity  of  132  acre- feet; 
(2)  an  existing  18-foot-high,  320-foot- 
long  earth-filled  dam:  (3)  an  existing 
124-foot- long,  8-foot-wide  sluiceway;  (4) 
a  rebuilt  45-kilowatt  turbine/generator, 
to  be  reinstalled  in  an  existing 
weatherproof  enclosure;  (5)  a  45-foot- 
long  transmission  line;  and  (6) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1 ) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  .subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

I.  Purpose  of  Project:  Applicant 
intends  to  use  all  energy  on  site, 
replacing  an  oil  furnace  with  an  electrii, 
furnace.  Applicant  slates  the  project 
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will  not  be  connected  to  an  interstate 
g-id. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

6a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No:  8142-024. 

c.  Date  Filed:  March  14.  1994. 

d.  Applicant:  Henwood  Associates. 
Inc. 

e.  Name  of  Project:  D>namo  Pond. 

f.  Location:  On  Green  Creek,  in  Mono 
County,  California,  near  Bridgeport. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Mark 
Henwood,  Henwood  Associates,  Inc.. 
2555  Third  Street,  suite  110. 
Sacramento,  CA  95818,  (916)  447-3497. 

i.  FEHC  Contact:  Mr.  Mark  R.  Hooper. 
(202)  219-2680. 

j.  Comment  Date:  May  16. 1994. 

k.  Description  of  Project:  Delays  and 
uncertainties  associated  with  the 
environmental  permits  impaired  the 
applicant's  ability  to  meet  the  terms  of 
the  power  purchase  agreement,  and 
ultimately  made  it  impossible  to  finance 
and  construct  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

7a.  Type  of  Application:  New  License. 

b.  Project  No.:  1999-004. 

c.  Date  filed:  June  24. 1993. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Wausau 
Hydroelectric  Project. 

f.  Location:  on  the  Wisconsin  River,  in 
Marathon  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  T.P.  Meinz. 
Senior  Vice  President.  Wisconsin  Public 
Service  Corporation.  700  North  Adams. 
P.O.  Box  19002,  Green  Bay,  WI  54307. 
(414) 433-1293. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D5. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  ready  for  environmental  analysis 
at  this  time — see  attached  standard 
paragraph  D5. 

1.  Description  of  Project:  The  project 
facilities  would  consist  of:  (1)  A  main 
dam,  located  on  the  west  channel, 
having  a  total  length  of  about  1.230  feet 
and  a  maximum  height  of  about  30  feet. 
and  which  is  comprised  of  (a)  a  concrete 
wing  wall  on  the  right  bank  comprised 
of  three  sections  totaling  118  feet;  (b)  a 
powerhouse  with  a  length  of  132  feet,  of 
which  about  91  feet  is  a  water  retaining 
structure;  (c)  a  35-foot-long  concrete 


gravity  section  between  the  powerhouse 
and  spillway;  (d)  a  spillway  section 
which  has  an  overall  length  of  214  feet 
and  an  effective  spillway  length  of  180 
feet  with  4.43-foot-high  flashboards 
mounted  on  the  crest;  (e)  a  217-foot  long 
Taintor  gate  section  containing  seven 
gates,  eech  27  feet  wide  by  18  feet  high; 
(f)  a  44-foot-long  concrete  gravity 
section  between  the  Taintor  gate  and  the 
needle  spillway  sections:  (g)  a  needle 
spillway  section  207.7  feet  long 
containing  17  bays,  each  10  feet  wide; 
(h)  a  concrete  gravity  nonoverflow 
section  104  feet  long  by  about  28  feet 
high;  and  (ij  a  concrete  wing  wall  on  the 
left  bank  comprised  of  two  sections 
totaling  199.3  feet; 

(2)  An  auxiliary  guard  locks  dam, 
located  on  the  east  channel,  having  a 
total  length  of  about  339  feet  and  a 
height  of  about  22  feet,  and  which  is 
comprised  of  (a)  one  Taintor  gate  20.75 
feet  wide  by  12  feet  high;  (b)  a  second 
Taintof  gate  20.5  feet  wide  by  16  feet 
high;  (c)  or.e  bottom-hinged  collapsible 
gate  20  feet  wide  by  14  feet  high;  and 
(d)  nonoverflow  sections  and  piers  with 
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(3)  .\  reservoir  with  a  surface  area  of 
284  acres  and  a  total  volume  of  3,550 
acre-feet  at  a  maximum  pool  elevation 
of  1.188.4  feet  National  Geodetic 
Vertical  Datum  (NGVD); 

(4)  An  existing  concrete  and  brick 
powerhouse,  measuring  132  feet  by  60 
feet  in  plan,  located  at  the  right  bank 
and  containing  three  vertical-shaft 
turbine-generator  units  rated  at  1,800 
kilowatts  (Kw)  each  for  a  total  installed 
capacity  of  5,400  Kw; 

(5)  A  substation  adjacent  to  the 
powerhouse;  and 

(6)  Appurtenant  facilities  and 
eqaipment. 

There  is  no  primary  transmission  line 
included  in  the  project  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl,  and 
05. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104,  Wa.shington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Public 
Service  Corporation.  700  North  Adams, 
Green  Bay,  WI  or  calling  (414)  433- 
1268. 

8a.  Type  of  application:  Ma']OT 
License. 


b.  Project  No.:  10942-001. 

c.  Date  filed:  March  8, 1994. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Martin  Creek. 

f.  Location:  In  Mt.  Baker-Snoqualmie 
National  Forest,  on  Martin  Creek,  in 
King  County,  Washington.  Towrnship 
26S  Rang  12E,  Sections  13,  24  and  25. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Lon  G. 
Covin.  1442  130th  Avenue  NE., 
Bellevue.  WA  98005,  (206)  455-0234. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  diversion 
dam  on  Kelley  Creek  with  negligible 
impoundment;  (2)  a  diversion  dam  on 
Martin  Creek  with  Negligible 
impoundment;  (3)  a  44-inch-diameter, 
8 10- foot-long  penstock  from  the  Martin 
Creek  dam  to  a  confluence;  (4)  a  38- 
inch-diameter,  590-foot-long  penstock 
from  the  Keiley  Creek  dam  to  a 
confluence;  (5)  a  10,436-foot-long 
penstock  from  the  confluence  to;  (6)  a 
powerhouse  containing  a  generating 
unit  wiiu  a  capacity  of  10.2  M\V  and  an 
estimated  average  annual  generation  of 
39.44  Gwh;  (7J  a  2.3-mile-long 
underground  transmission  line 
connecting  to  Puget  Sound  Power  Light 
Company's  Skykomish  substation;  and 
(8)  appurtenant  facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  Section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR,  at  §  800.4. 

1.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CP'R),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  fifing  of  a  final  amendment 
to  the  application  is  May  7, 1994. 
93.  Type  o/i4pp/jcaf;on;  Small 
Conduit  Exemption  (Notice  of 
Tendering). 

b.  Project  No.:  11459-001. 

c.  Date  filed:  March  18. 1994. 

d.  Applicant:  Washington  County 
Water  Conserxation  District. 

e.  Name  of  Project:  Quail  Creek  No.  2 
Hydroelectric  Facility. 

f.  Location:  On  the  existing  Quail 
Creek  irrigation  and  water  supply 
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project  on  the  Virgin  River  and  Quail 
Creek  in  Washington  County,  Utah. 
Section  36,  Township  41  South,  Range 
14  West,  Salt  Lake  Base  and  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Morgan  S. 
Jensen,  Planning  and  Environmental 
Coordinator,  Washington  County,  Water 
Conservancy  District,  136  North  100 
East,  suite  1,  St.  George,  UT  84770,  (801) 
673-3617. 

i.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  a 
penstock  connecting  to  the  existing 
Quail  Creek  Reservoir  supply  pipeline. 
a  powerhouse  with  an  installed  capacity 
of  3.6  megawatts,  and  a  tailrace 
discharging  flows  to  Shannon  Reservoir, 
a  part  of  the  water  supply  project. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 

riebei  vaiiuij,  oo  v_j-i\  ai  g  oOO."*. 

1.  In  accordance  with  §  4.32(b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

10a.  Type  of  Application:  Eteclaration 
of  Intention, 
b  Docicet  No. .•EL94-55-000. 

c.  Date  Filed:  March  24, 1994. 

d.  Applicant:  Scurvey  Creek  Fishery 
Enhancement  Inc. 

e.  Name  of  Project:  Scurvey  Creek 
Hydro. 

f.  Location:  Scurvev  Lake  and  Scurvey 
Creek,  T  11  S,  R  13  \V,  SW  V*  section 

3  Kenai  Peninsula,  Alaska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Lawrence  R. 
McCubbins  Scurvey  Creek  Fishery 
Enhancement  Inc.,  P.O.  Box  1656, 
Homer,  AK  99603.  (907)  235-5312. 

i.  FERC  Contact:  Hank  Ecton,  (202) 
219-2678. 

j.  Comment  Date:  May  25, 1994. 

k.  Description  of  Project:  The 
proposed  project  will  consist  of:  (1)  A 
15,000- foot-long.  18-to-24-inch  diameter 
pipeline  from  Scurvey  Lake;  (2)  a 
powerhouse  enclosed  in  a  fish  hatchery 
building:  (3)  a  12-kilowatt  pendelton 


wheel  or  cross-over  turbine;  (4)  a 
tailrace.  returning  water  to  Scurvey 
Creek;  and  (5)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  tlie  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
Would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reser\'ations  of  the 
United  States:  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  projects  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  use  all  energy  produced  on 
site. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

11a.  Type  of  Application:  Clarification 
of  License  Article  20. 

b.  Project  No.:  7883-009. 

c.  Dated  Filed:  February  15,  1994. 

d.  Applicant:  Powerhouse  Systems. 
Inc. 

e.  Name  of  Project:  Weston  Dam 
Project. 

f.  Location:  The  project  is  located  in 
the  State  of  New  Hampshire,  on  the 
Upper  Ammonoosuc  River  in  Coos 
County. 

g.  Filed  Pursuant  to:  Federcl  Power 
Act,  16  U.S.C.  79Ua)-«25(r). 

h.  Applicant  Contact:  Greg  Cloutier. 
Powerhouse  Systems,  Inc.,  RR  1,  Box  2, 
Jefferson.  NH  03583,  (603)  .■i86-4506. 

i.  FERC  Contact:  David  T.  Tran,  (202) 
219-2674. 

j.  Comment  Date:  May  2,  1994. 

k.  Description  of  Proposed  Action: 
The  State  of  New  Hampshire 
Department  of  Transportation  (NHDOT), 
in  cooperation  with  Powerhouse 
Systems.  Inc..  owTier  of  the  Weston  Dam 
Project,  proposes  to  lower  the  project 
impoundment  to  replace  a  single  span 
bridge,  located  just  upstream  of  the 
Weston  dam.  with  a  double  span 
structure. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

12a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  10228-006. 

c.  Date  filed:  February  7.  1994. 

d.  Applicant:  W.V.  Hydro,  Inc.  and 
Cannelton  Hydroelectric  Project,  L.P. 


e.  Name  of  Project:  Cannelton  Dam. 

f.  Location:  On  the  Ohio  River  in 
Hancock  County.  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(rl. 

h.  Applicant  contact:  James  B.  Price. 
President.  W.V.  Hydro.  Inc..  120 
Calumet  Q..  Aiken.  SC  29803-5220. 
(803) 642-2749. 

i.  FtRC  contact:  Etta  Foster  (202)  219- 
2679. 

j.  Comment  Date:  May  19. 1994. 

k.  Description  of  Proposed  Action: 
W.V.  Hydro.  Inc..  and  Cannelton 
Hydroelectric  Project.  L.P..  seek 
Commission  approval  to  transfer  the 
license  for  the  Cannelton  Dam  Project 
from  W.V.  Hydro,  Inc.,  to  Cannelton 
Hydroelectric  Project,  L.P.,  in  order  to 
expedite  project  financing. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

Standard  Paragraphs 

A4.  Development  Application — Public 
noUce  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  developmeii'  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  tlie 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  fake,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inten'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS', 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTFJ?VTNE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
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regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D5.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8,  1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  31, 
1994  for  Project  No.  1999-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (July  14,  1994  for 
Project  No.  1999-  004). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE".  "COMMENTS, ' 
"REPLY  COMMENTS." 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  die 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Aiiy  of  these  documents 
miLst  be  filed  by  providing  the  original 


and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretar)',  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9l  F;7/ng  and  Senice  of  Responsive 
Docaments — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  333  issued  May  8, 1991.  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  31, 
1994  for  Project  Nos.  2390-002  and 
2550-002).  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice.  (July 
12. 1994  for  Project  Nos.  2390-002  and 
2550-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS  ",  "REPLY 
COMMENTS'. 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
reccffnmendations.  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 


number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

DlO.  Filing  and  Sen/ice  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  al  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  'oe  filed  with  the 
Commission  within  60  days  fix)ra  the 
issuance  date  of  this  notice.  (May  31, 
1994  for  Project  No.  11346-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (July  12, 1994  for 
Project  No.  11346-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

•RECOMMENDATIONS."  "TERMS 
AND  CONTimONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
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additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  April  7. 1994.  Washington,  DC. 
Lois  D.  Cuhell. 
Secretary. 

|FR  Doc  94-8978  Filed  4-13-94;  8:45  ami 
BtUJNG  CODE  C717-01-P 


[Docket  No.  RP94-204-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  8, 1994. 

Take  notice  that  on  April  6, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
May  1, 1994: 

Original  Sheet  No.  98C, 
Eighth  Revised  Sheet  No.  20A. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  Account  No.858 
stranded  costs  billed  to  Algonquin  by 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  Algonquin  requests  that 
the  Commission  waive  Section  154.22  of 
the  Commission's  regulations  to  the 
extent  that  may  be  necessary  to  place 
these  tariff  sheets  into  effect  as 
requested. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  15,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
fi  le  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 
Linmrood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  94-8993  Filed  4-13-94;  8:45  ami 

BiLUNG  CODE  (71T-01-M 


[Docket  No.  RP94-171-001] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  ir  FERC  Gas  Tariff 

April  e,  1994. 

Take  notice  that  on  April  5. 1994, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
April  1,  1994: 

Substitute  Original  Sheet  No.  9B. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  in  compliance  with 
the  Commission's  Order  Accepting  and 
Suspending  Tariff  Sheet,  Subject  to 
Refund  and  Conditions,  and 
Consolidating  E>ockets  For  Hearing  67 
FERC  61,003  (1994),  issued  April  1, 
1994.  (April  1  Order).  Carnegie  states 
that  it  is  making  this  filing  pursuant  to 
§  31.3(b)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  and 
as  a  limited  application  under  section  4 
of  the  Natural  Gas  Act  and  the 
Commission's  Order  No.  636  to  direct 
bill  to  Carnegie's  former  bundled  firm 
sales  customers  CAP  costs  direct  billed 
to  Carnegie  by  Carnegie's  upstream 
pipeline.  Texas  Eastern  Transmission 
Corporation  (TETCO),  pursuant  to 
TETCO's  filing  in  Docket  No.  RP94-16- 
000.  Carnegie  states  that  by  the 
Commission's  April  1  Order,  the  tariff 
sheet  is  to  be  effective  April  1,  1994. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  billed  on  or 
before  April  15.  1994.  Prote.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-«991  Filed  4-13-94;  8:45  am) 

BILUNG  CODE  CMT-^H-M 


[Docket  No.  RP94-45-004] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

April  8.  1994. 

Take  notice  that  on  April  5, 1994,  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  March  21, 1994  in  Docket 
No.  RP94-35-003  et  al.  Colorado 
Interstate  Gas  Company  (CIG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  Substitute 
First  Revised  Sheet  No.  338,  First 
Revised  Sheet  No.  339,  and  Substitute 
First  Revised  Sheet  No.  14.  QG  requests 
that  these  proposed  tariff  sheets  be 
made  effective  on  March  21, 1994  and 
December  6, 1993  respectively. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  parties  to  the 
proceeding,  and  the  filing  is  available 
for  public  inspection  at  CIG's  offices  in 
Colorado  Springs,  Colorado. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  EXi;  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
§  385.211).  All  such  protests  should  be 
filed  on  or  before  April  15.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc  94-8990  Filed  4-13-94;  8.45  am] 

BILUNG  CODE  «717-01-M 


[Docket  No.  TM94-a-6&-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

April  8.  1994. 

Take  notice  that  on  April  5,  1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Ninth  Revised  Sheet  No. 
53.  with  an  effective  date  of  April  1. 
1994. 
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Northern  states  that  it  is  filing  Ninth 
Revised  Sheet  No.  53  to  establish  the 
March  1994  Index  Price  for  determining 
the  dollar/volume  equivalent  for  any 
transportation  imbalances  that  may  exist 
on  contracts  between  Northern  and  its 
Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC,  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  15, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determiing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  insp)ection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-6989  Filed  4-13-94;  8:45  am) 

BtLUNa  CC06  a717-01-M 


[Docket  No.  CP94-33S-000] 

Transcontinental  Pipe  Line  Corp.; 
Application  For  At>andonment 

April  8. 1994 

Take  notice  that  on  April  5, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonment  of  certain  minor  gas 
pipeline  facilities  owned  and  operated 
by  TGPL  at  South  Marsh  Island  Block 
23,  Offshore  Louisiana,  as  follows: 

•  Approximately  1.18  miles  of  10-inch 
pipeline  lateral  >  extending  from  Pennzoil 
Petroleum  Ck}mpany's  (Pennzoil)  South 
Marsh  Island  (SMI)  Block  23A  Platform  to 
Pennzoil's  SMI  23B-D  Platform; 

•  A  metering  station  2  on  the  SMI  Block  23A 
Platform; 

•  Approximately  0.57  miles  of  12-inch 
pipeline  lateral  2  extending  from  Pennzoil's 


•  Authorized  in  Dociiet  No.  CP61-221. 
Transcontinental  Gas  Pipe  Line  Corporation,  25 
FPClOll  (1961). 

»  Authorized  in  Doclcet  No.  CP72-16. 
Transcontinental  Gas  Pipe  Line  Corporation,  46 
FPC  743  (1971). 


SMI  Block  23B-D  Platform  to  Pennzoil's 
SMI  Block  23D-Auxiliary  Platform:  and 
•  Approximately  0.31  miles  of  4-inch 
pipeline  laterial  ^  extending  from 
Pennxoil's  SMI  Block  23B-P  Platform  to 
TGPL's  underwater  tap  value  no.  LE653  on 
a  separate  pipeline  lateral  owned  and 
operated  by  TGPL 

TGPL  states  that  Pennzoil,  the  sole 
operator  of  natural  gas  production  being 
transported  by  the  subject  facilities, 
recently  constructed  a  new  pipeline  to 
re-route  the  existing  SMI  Block  23  gas 
(and  other  Pennzoil  gas  production)  to 
the  system  of  Sea  Robin  Pipeline 
Company.  Pennzoil  has  informed  TGPL 
that,  as  a  result  of  this  re-routing, 
Pennzoil  will  no  longer  ship  any  gas 
through  the  subject  facilities  and  that, 
commencing  July  7, 1994,  Pennzoil  will 
abandon  by  removal  its  SMI  Block  23A, 
23B-D  and  23B-P  Platforms.  TGPL 
states  that  it  will  be  required  to 
disconnect  and  remove  its  facilities 
from  these  platforms  before  they  are 
abandoned  by  Pennzoil.  TGPL  states 
that  it  must  commence  work  on  or  about 
June  15,  1994,  in  order  to  complete  the 
disconnecting  and  removal  of  its 
facilities.  Therefore,  TGPL  requests  thp 
Commission  take  appropriate  action  to 
grant  this  authority  on  an  expedited 
basis. 

Any  person  desiring  to  be  heard  or  to 
make  ^ly  protest  with  reference  to  said 
application  should  on  or  before  April 
15,  1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157,10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 


a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TGPL  to  appear  or  to  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
IFR  Doc.  94-8992  Filed  4-13-94;  8:45  ami 

BILUNO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[WH-FLR-4863-31 

State  and  Local  Assistance:  Grants  for 
State  Water  Pollution  Control 
Revoh^ing  Funds  fTitle  VI)  Under  the 
Clean  Water  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  recision. 

SUMMARY:  This  notice  sets  forth  the 
recision  of  $22,000,000  in  funding  to 
capitalize  State  Revolving  Fund  (SRF) 
programs  authorized  by  (Title  VI)  of  the 
Clean  Water  Act  (C\VA)  as  announced 
in  the  Federal  Register  notice  Vol.  59, 
No.  38,  of  February  25, 1994.  In  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  of  1994  Public  Law  103-124, 
Congress  appropriated  $1,218,000,000 
for  the  SRF  program  (Title  VI).  The 
Emergency  Supplemental 
Appropriations  Act  of  1994  Public  Law 
103-211  rescinded  $22,000,000  of  the 
funds  made  available  under  Public  Law 
103-124.  Through  promulgation  of  this 
notice,  the  public  is  notified  of  the 
revised  fiscal  year  1994  allotment  of    . 
funds  available  to  the  States  for  their 
SRF  programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  B.  Fitch,  Program 
Management  Branch,  Municipal 
Support  Division,  Office  of  Wastewater 
Enforcement  and  Compliance  (202) 
260-5858. 

SUPPLEMENTARY  INFORMATION:  The 
allotments  of  funds  announced  in  the 
Federal  Register  notice  on  February  25, 
1994,  as  available  to  States  and 
Territories  and  Indian  Tribes  will  be 
reduced  $22,000,000.  The  reduction 
will  be  taken  proportionally  to  the  funds 
made  available. 

The  single  exception  is  that  Public 
Law  95-348  contains  a  provision 
preserving  funds  appropriated  for  use 
by  the  Northern  Mariana  Islands  (NMI). 
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Section  3(a)(2)  provides  that  any  funds 
made  available  to  the  NMI  by  the 
Congress  after  March  24, 1976,  "*  *  * 
are  hereby  authorized  to  remain 
available  until  expended."  Accordingly, 
Title  VI  funds  allotted  to  the  NMI  under 
the  authority  of  PubHc  Law  103-124  are 
not  subject  to  the  recision  of  funds 
under  the  provisions  of  Public  law  103- 
211.  The  table  at  the  end  of  this  notice 
lists  the  revised  amount  of  funding 
made  available  to  each  State  to 
capitalize  SRF  programs  authorized  by 
Title  VI  of  the  CWA.  Grants  from  this 
allotment  may  be  awarded  as  of  the  date 
of  this  notice. 

Dated:  April  8, 1994. 
Carol  M.  Browner, 

Administrator. 


State 


Alabama  

Alaska 

Arizona  

Artcansas 

California  

Colorado 

Connecticut 

Delaware  

DisL  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  ... 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  . 

New  Jersey 

New  Mexico 

New  Yort< 

North  Carolina  ..., 

North  Dakota  

Ohk) 

Oklahoma  

Oregon 

Pennsylvania  

Rhode  island  

South  Carolina  .... 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont 

Virginia 

Washington 

West  Virginia  

Wisconsin  


Revised  FY  94 
Title  VI  state  allot- 
ments 


SI  3.470.300 

7.209,800 

8,136.400 

7.880.300 

86.157.000 

9.636.100 

14.757.900 

5.913,800 

5.913.800 

40.663.500 

20.368.000 

9.330.000 

5,913,800 

54,482.900 

29.032,300 

16,304,000 

10.873.700 

15.332.100 

13.242.800 

9,325.300 

29.136.000 

40.900,500 

51.798.100 

22.141.600 

10.853.500 

33.395,300 

5.913,800 

6.161.600 

5.913.800 

12,038.700 

49.227.700 

5.913,800 

132.967.800 

21,741.400 

5,913.800 

67,817,400 

9,732,600 

13.608.500 

47.718.400 

8,088.800 

12.341.200 

5.913,800 

17.499.900 

55.060,600 

6.347.400 

5.913,800 

24,653.700 

20,949,300 

18.779,100 

32,567.400 


State 


Wyoming 

Anierican  Samoa 

Guam 

N.  Mariana 

Puerto  Rico 

T  T  of  Palau  

Virgin  Islands 


Sub-total  

Indian  set-aside 


Total 


Revised  FY  94 
Title  VI  state  allot- 
ments 


5.913,800 
1,081,500 
782,600 
511,900 
15,712,100 
437,200 
627,800 


1.190.020,000 
5,980,000 


1,196,000,000 


(PR  Doc.  94-9023  Filed  4-13-94;  8:45  am] 

BILUNQ  CODE  »S«0-60-M 

[OPP-30363;  FRL-4775-6] 

Certain  Companies;  Applications  To 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACUON:  Notice. 

SUMMARY:  This  notice  aimounces  receipt 
of  appHcations  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  May  16, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30363]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  18.  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Divisions 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
1132.  CM  #2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 


Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
18,  Phil  Hutton,  Rm.  213,  CM  #2,  (703- 
305-7690). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  53871-0.  Applicant: 
Fermone  Corporation  Inc.,  2620  N.  37th 
Drive,  Phoenix,  AZ  85009.  Product 
name:  Naturalis-L  225.  The  fungal 
entomopathogen  Beauvaria  bassiana  is 
being  considered  for  registration  as  a 
biological  insecticide.  NaturaUs-L  225 
would  be  used  to  control  aphids,  thrips. 
mites,  white  flies,  leaf-feeding 
caterpillars,  Lygus  bugs,  flea  beetles, 
cucumber  beetles,  elm  leaf,  leaf 
hoppers,  strawberry  root  weevils, 
obscure  root  weevils,  blackvine  root 
weevils,  chinch  bugs,  crickets, 
grasshoppers,  and  psyllids  on  specified 
indoor  (including  greenhouses)  and/or 
outdoor  trees,  lawns,  and  ornamentals. 
(PM  18) 

2.  File  Symbol:  52991-L.  Applicant: 
Bedoukian  Research.  Inc..  21  Finance 
Drive,  Danbury,  CT  06810.  Product 
name:  Bedoukian  Tufted  Apple  Bud 
Moth  Technical  Pheromone. 
Biochemical  Insecticide.  The  active 
ingredient,  an  insect  pheromone,  e-11- 
tetradecenyl  acetate  and  e-11- 
tetradecenol,  would  attract  the  tufted 
apple  bud  moth  Platynota  idaeusalis 
and  be  used  in  apple  orchards  and  other 
crop  fields.  The  product  is  for 
manufacturing  use  only.  (PM18) 

3.  File  Sj-mbol:  65626-R.  Applicant: 
Mycotech  Corporation,  630  UtaJi 
Avenue.  Butte.  MT  69701.  Product 
name:  Mycotrol  GH-OF.  Biological 
Insecticide.  The  fungal 
entomopathogen.  Beauvaria  bassiana. 
Strain  GHA.  would  be  used  to  control 
grasshoppers,  mormon  crickets,  and 
locusts  on  rangeland  and  improved 
pastures.  (PM18) 

4.  File  Symbol:  65626-G.  Applicant: 
Mycotech  Corp.  Product  name:  Mycotrol 
GH  OF.  Biological  Insecticide.  The 
product,  containing  the  fungal 
entomopathogen.  Beauvaria  bassiana. 
Strain  GHA.  would  be  for 
manufacturing  use  only.  (PMlB) 

5.  File  S>'mbol:  65626-U.  Applicant: 
Mycotech  Corp.  Product  name:  Mycotrol 
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GH  ES.  Biological  Insecticide.  The 
product,  containing  the  fungal 
entomopathogen,  Beauvaria  basstana. 
Strain  GHA.  would  control 
grasshoppers,  mormon  crickets,  and 
locusts  in  rangeland  and  improved 
pastures.  (PM18) 

6.  File  S.;nbol:  65626-E.  Applicant: 
Mycotech  Corp.  Product  name:  Mycotrol 
GH  OF.  Biological  Insecticide.  The 
fungal  entomopathogen,  Beauvaria 
bassiana.  Strain  GHA,  would  be  used  to 
control  grasshoppers,  mormon  crickets, 
and  locusts  on  alfalfa,  corn,  cotton, 
potatoes,  r.Tpeseed,  saftlower.  small 
g.'ain  crops,  soybeans,  sugarbeets.  and 
siu-iflower.  (PM18) 

7.  File  Symbol:  fi5B26-L.  Applicant: 
Myco»e(.h  Corp.  Product  name;  Mycotrol 
CH  ES.  Biological  Insecticide.  The 
product,  containing  the  fungal 
ento-mopalJiOgf  n,  Briauvarin  bas^ic.na. 
Strain  C-H.\,  would  control 
gra.sshoppers,  mormon  crickets,  and 
Incusls  in  alfalfa,  corn,  cotton,  potatoes. 
rapeseed,  safflowfr,  small  grain  crops, 
sovbeans.  sugarbee??.  and  sunflower. 
(PM18) 

8.  File  Svmbol:  6562£i-A.  Applicant: 
Mycote{:h      irp.  Product  name:  Mycotrol 
CH  ES.  Biological  Insecticide.  The 
product,  containing  the  fungal 
entomopathogen,  Beauvaria  bassiana. 
Strain  GHA,  would  be  for 
manufacturing  use  only.  (PM18) 

9.  File  Symbol:  5563'a-EU.  Applicant: 
Ecogen  Inc..  2005  Cabot  Boulevard 
West,  Langhome,  PA  19047.  Product 
name:  NoMate  TABM  Spiral. 
Biochemical  Insectidde.  The  insect 
pheromone.  e-ll-tetradecenyl  at:etate 
and  e-ll-tetradecenol,  would  attract  the 
tufted  apple  bud  moth,  Platynota 
idneiisalis.  and  be  used  in  apple 
orchards  and  other  crop  fields.  (PM18) 

10.  File  Symbol:  53871-1.  Applicant: 
Fermone  Corporation  Inc.,  2620  N.  37th 
Drive,  Phoenix,  AZ  85009.  Product 
name:  Fermone  Boverin.  The  fungal 
entomopathogen  Beauvaria  bassiana  is 
being  considered  for  registration  as  a 
biological  '  isecticide.  Fermone  Boverin 
would  be  used  for  manufaduring  use 
only  for  ornamentals.  (PM18) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
pro<:essing  of  the  application. 


Written  comments  filed  pursuant  to 
this  notice,  will  available  in  the  Public 
Response  and  Program  Resources 
Branch,  Field  Operation  Division  ofTice 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Frida;, ,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  II  SC.  i;)6. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Drtted:  April  7.  1994. 

Stephen  L.  Johnson, 

Acting  Hirector.  Pegistration  Division.  Office 
of  Pfrslicide  Programs. 

IFR  !")()(.  'J4-9021  Filed  4-13-04:  8.45  ami 

BILLING  CXDE  SS60-S0-f 


EXPOHTT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Board  of  Directors  of  the  Exporl-lmport 
Bank  of  the  United  States 

TIME  AND  PLACE:  Monday,  April  18, 
1994.  at  10  a.m.  The  meeting  will  be 
held  at  Eximbank  in  room  1141,  811 
Vermont  Avenue  N\V..  Washington,  DC 
20571.  (Continuation  of  4/11/94 
meeting.) 

AGENDA:  1.  Reinventing  Eximbank: 
Working  Capital  Guarantee  Program 
Additianality;  2.  Option  1: 
Additionality,  Small  Business,  and  the 
Working  Capital  Guarantee  Program;  3. 
Option  2:  Additionality  Accepted;  4. 
Reinventing  Eximbank:  Working  Capital 
Guarantee  Program  Changes. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  observation.  In  order 
to  permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Loretta 
Carrier,  room  1112,  811  Vermont 
Avenue  NW.,  Washington,  DC  20571. 
(202)  566-8893,  not  later  than  Friday, 
April  15,  1994.  If  any  person  wishes 
auxiliary  aids  (such  as  a  sign  language 
interprtter)  or  other  special 
accommodations,  please  contact,  prior 
to  April  15,  1994,  Loretta  Carrier,  room 
1112,  811  Vermont  Avenue  NW., 
Washington,  DC  20571,  Voice:  (202) 
566-8893  or  TDD:  (202)  535-3913. 
FOR  FUBTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Loretta 
Carrier,  room  1112.  811  Vermont 


Avenue  NW..  Washington.  DC  20571. 
(202) 566-«893. 
Tamzen  C,  Reitan, 

Vice  President,  Management  Senices  and 
Human  Resources. 

IFR  Doc.  94-9010  Filed  4-13-94;  8:45  amj 
BILLING  CODE  B6SO-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-311] 

Comments  Invited  on  Iowa  Public 
Safety  Plan  Amendment 

April  7,  1994. 

On  February  10,  1993,  the 
Commission  accepted  the  Public  Safety 
Plan  for  Iowa  (Region  15).  On  February 
3, 1994.  Region  15  submitted  a  proposed 
amendment  to  its  plan  that  would 
reserve  all  unassigned  channels  for  tlie 
State  of  Iowa.  Because  the  proposed 
amendment  is  a  major  change  to  the 
Region  15  plan,  the  Commission  is 
soliciting  comments  from  the  public 
before  taking  action.  (See  Report  and 
Order,  General  Docket  No.  87-112.  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
May  15,  1994  and  reply  comments  on  or 
before  May  31,  1994.  Commenters 
should  send  an  original  and  five  copies 
of  comments  to  the  Secretar>'.  Federal 
Communications  Commission, 
Washington,  DC  20554  and  should 
clearly  identify  them  as  submissions  to 
PR  Docket  92-288  Iowa-Public  Safety 
Region  15. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau.  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Conunission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

IFR  Dcx:.  94-9000  Filed  4-13-94;  845  am| 

BILLING  COOE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1019-DR] 

Alabama;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnOM:  Notice. 

SliMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama,  (FEMA-1019-DR),  dated 
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>/!c;rch  30,  1994.  and  related 
determinations. 
EFFECTIVE  DATE:  April  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulin*  C.  Campbell,  Response  and 
Recover>'  Directorate.  Federal 
Emergency  .Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama  dated  March  30,  1994.  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  30. 1994. 
Marion  County  for  Pubhc  Assistance, 
(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance.) 
G.  Clay  HoUister, 

Deputy  Associate  Director.  Fesponse  and 

Rpcovery  Directorate. 

jFR  Doc.  94-9030  Filed  4-13-94;  8:45  am] 

BILUNG  CODE  6718-02-M 
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[FEMA-1019-DR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1019-DR),  dated  March  30. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  March  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
March  30, 1994,  the  President  declared 
a  major  disaster  under  the  autliority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  March  27,  1994.  and  continuing, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Rotiert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
ynu  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Melvin  Schneider  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Calhoun.  DeKaib,  Marshall,  Cherokee,  St. 
Clair,  and  Shelby  Counties  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
James  L.  Wilt. 
Director 

[PR  Doc.  94-9031  Filed  4-13-94.  8:45  am] 
BILUNG  CODE  671S-02-M 


[FEMA-1 020-0  R] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice, 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEKiA-1020-DR),  dated 
March  31,  1994.  and  related 
determinations, 
EFFECTIVE  DATE:  April  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  march  31.  1994,  is  hereby 
amended  to  include  the  following  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  31,  1994: 

Cherokee  County  for  Individual  Assibtance, 


(Catalog  of  Federal  Domestic  A.ssistance  No. 
83,516,  Disaster  Assistance) 
G.  Clay  HoUister. 

Deputy- Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  94-9032  Filed  4-13-94.  8:45  am) 

BILLING  CODE  S71B-02-M 

[FEMA-1 01 8-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky.  (FEMA- 
1018-DR).  dated  March  16,  1994.  and 
related  determinations. 
EFFECTIVE  DATE:  April  6.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Kentucky  dated 
March  16. 1904,  is  hereby  amended  to 
include  the  follow  ing  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  March  16.  1994: 

Fayette.  Floyd.  Lrtcher  and  Livingston 

Counties  fcr  Public  Assistance. 
(Catalog  of  Fedcr.'il  Domestic  Assistance  No, 
83,516,  Disaster  Assistance  ) 
G.  Clay  HoUister. 

Deputy  Associcle  Director.  Response  and 
Recovery  Dirrctorate. 
[FR  Doc.  94-9033  Filed  4-13-94,  8.45  am) 

BILLING  CODE  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  hp\e  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Ito  El  Paso.  International  Transport 
Organization,  Inc. 
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9601  Carnegie  Ave. 

El  Paso,  TX  79925 

Officers: 

Georg  Koenigsman,  President/Director 

Dieter  Schmekel,  Vice  President/Director 

Horst  Dieter  Lange,  Vice  President/Director 

Bemdt  E.  Becker,  Vice  President/ 
Treasurer/Manager 

Eva  H.  Martin.  Secretary 
Rail  Van,  Inc.  dba  Multi  Modal.  Division  of 
Rail  Van.  Inc. 

400  West  Wilson  Bridge  Road 

Worthington.  OH  43085 

Officers: 

Jeffrey  R.  Brashares,  President'Secrelary 

Denis  M.  Bruncak.  Vice  President 

William  D.  McCubbin.  Vice  President 

William  R.  Lee.  Exec.  Vice  President/ 
Trea.surer.'Secre. 
A  &  A  International  Shipping 

1 4310  Dart'.vood  Drive 

Houston,  TX  77049 

Sole  Proprietor 

Angelita  OifKia 
Q>dar  Deveiupment  and  Investment 

Corporation  dba  Atlanta  Motor  Export 

2120  Sky  land  Cove  Lane 

Snellville.  GA  30278  \ 

Officers: 

Najati  Oniai\Masseoud.  President 

N'abla  Salibi  Masseoud.  Secretary'/ 
Stockholder 

Dania  Najati  Masseoud.  Vice  President 
Airmar  Global  International,  Inc. 

7551  Sheridan  Street 

Hollwood.  FL  33024 

Officers: 

Andres  A.  Indacoches,  President 

Gernianine  E.  Indacoches.  Vice  President 
Boat  Shipping  International.  Inc. 

3S60  N.  Milton  Road 

Ft.  Pierce.  FL  34946 

Officers: 

Donna  Griffin,  President/Dirtx-tor 

Patrick  Griffin.  Vice  President/Direclor 
World  Freight  International.  Inc. 

103  Lake  Street 

Rouses  Pc;..r,  NY  12979 

Officers: 

Kevin  C.  O'Shea.  President/Stockholder 

John  C.  Rouse,  Chairman/Stockholder 

Nicholas  Jacomides.  Vice  President/ 
Stockholder 

Phillip  Kaisharis,  Secretary/Stockholder 
K.V.  Mark  Corp. 

5220  NW.  72nd  Ave 

Unit  25 

Miami,  FL  33166 

Officer 

Priscilla  F.  Garcia.  General  Manager 
Basic  Supply  Exports,  Inc. 

1200  Alaskan  Way,  Fier  56  Upper  Floor 

Seattle,  WA  98101 

Officers: 

Daniel  McClary.  President/Director 

Diane  McClary,  Director 

Dated:  April  8, 1994. 

By  the  Federal  Maritime  Commis-sion. 
Joseph  C  Polking, 
Secretary. 
IFR  Doc.  94-  'i995  Filed  4-1 3-94;  8  45  am) 

BILUNG  CODE  CTaO-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docl«et  No.  94N-0133] 

Drug  Export;  Aristospan®  Sterile 
Triamcinolone  Hexacetonide 
Suspension  5  n>g/mL  and  20  ntg/mL  in 
1  mL  Viais  and  5  mL  Vials 

AGENCY:  Food  and  E>rug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lederle  Laboratories  has  filed  an 
application  requesting  approval  for  the 
e.xport  of  the  human  drug  Aristospan® 
Sterile  Triamcinolone  Hexacetonide 
Suspension  5  mg  and  20  mg/mL  in  1  mL 
and  5  mL  vials  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA— 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.,  Rockville, 
MD  20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATIOH  COffTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  reviev*/  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  fihng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Lederle  Laboratories,  401  N. 
Middletowm  Rd.,  Pearl  River,  NY 
10965-1299,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  Sterile  Triamcinolone 


Hexacetonide  Suspension  5  mg/mL  and 
20  mg/mL  in  1  mL  and  5  mL  vials  to 
Canada.  The  firm  has  approval  for  these 
products  using  a  different  sterilization 
process  in  the  United  States.  This 
product  is  indicated  as  an  adjunctive 
therapy  for  short-term  administration 
for  the  treatment  of  synovitis  of 
asteoarthritis,  acute  and  subacute 
bursitis,  rheumatoid  arthritis,  acute 
gouty  arthritis,  etc  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
5, 1993,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  April  25, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  4.  1994. 
David  B.  Bsrr, 

Deputy  Director,  Office  of  Compliance,  Center 

for  Drug  Evaluation  and  Hesearch. 

|FR  Doc.  94-9046  Filed  4-13-94:  8:45  ami 

BILUNG  CODE  4160-01-F 


[Docket  No.  94f4-0112] 

Drug  Export;  PHOTOPLEX  Plus™ 
Broad  Spectrum  Sunscreen  Lotion; 
Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  March  29, 1994  (59  FR 
14627).  The  document  announced  that 
Allergan  Herbert,  Division  of  Atlergan, 
Inc..  had  filed  an  application  requesting 
approval  for  the  export  of  the  human 
drug  PHOTOPLEX  PIustm  Broad 
Spe<;trum  Sunscreen  lotion  to  Canada. 
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The  document  was  published  with  an 
inadvertent  typographical  error.  This 
document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Dnig 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-2073. 

In  FR  Doc.  94-7246,  appearing  on 
page  14627,  in  the  Federal  Register  of 
Tuesday.  March  29, 1994,  the  following 
correction  is  made: 

On  page  14627,  in  the  tliird  column, 
in  the  title  of  the  document,  the  word 
'•PHOTOLEX"  is  corrected  to  read 
•PHOTOPLEX". 

Datod:  April  8,  1994. 

David  B.  Barr. 

Deputy  Director.  Office  of  Compliance.  Center 
for  Drug  Evaluation  Pesearch. 

iff;  Doc.  94-9043  Filed  4-13-94;  8:45  am) 

BILUNG  CODE  41«M>1-F 


[Docket  No.  92E-01 33] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Supprelin®;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  June  2,  1992  (57  FR  23237), 
that  annoimced  its  determination  of  the 
regulatory  review  period  for  purposes  of 
patent  extension  for  Supprelin® 
(histrelin  acetate).  The  document  was 
published  with  some  mathematical 
errors.  The  document  incorrectly  stated. 
"FDA  has  determined  that  the 
applicable  regulatory  review  period  far 
Supprelin^?!  is  2.876  days.  Of  this  time, 

1.930  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  946  days  occurred  during  the 
approval  phase."  It  should  have  stated, 
"FDA  has  determined  that  the 
applicable  regula'ory  review  period  for 
Supprelin®  is  2,876  days.  Of  this  time. 

1.931  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  947  days  occurred  during  the 
approval  phase."  This  document 
corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
In  FR  Doc.  92-12846,  appearing  on 
page  23237  in  the  Federal  Register  of 
June  2,  1992,  the  following  corrections 


are  made:  On  the  same  page,  in  the 
second  column,  in  the  second  line  from 
the  bottom,  "2.876"  is  corrected  to  read 
"2,878";  and  in  the  last  line,  "1,930"  is 
corrected  to  read  "1,931";  and  in  the 
third  column,  in  line  2,  "946"  is 
corrected  to  read  "947". 

Dated:  April  6, 1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  94-9047  Filed  4-13-94;  8:45  am) 

BILUNG  CODE  «1«0-01-F 


Health  Resources  and  Services 

Administration 

The  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990— 
Early  Intervention  Services 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS. 
ACTION:  Notice  of  pre-application 
technical  assistance  workshops. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  will  hold  pre- 
application  technical  assistance 
workshops  for  competing  applicants 
under  Title  111(b).  HIV  Early  Intervention 
Services,  of  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1990,  Public  Law 
101-381. 

Eligible  applicants  are  Migrant  and 
Community  Health  Centers  under 
sections  329  and  330  of  the  Public 
Health  Service  (PHS)  Act;  Health  Care 
for  the  Homeless  Program  grantees 
under  section  340  of  the  PHS  Act: 
Comprehensive  Hemophilia  Diagnostic 
and  Treatment  Centers;  family  planning 
grantees  under  section  1001  of  the  PHS 
Act  (other  than  States);  Federally 
Qualified  Health  Centers  under  section 
19G5(1)(2)(B)  of  the  Social  Security  Act 
and  other  public  and  private  nonprofit 
entities  that  provide  comprehensive 
primary  care  ser\'ices  to  populations  at 
risk  ot  HIV  disease. 

PURPOSE:  The  purpose  of  each  technical 
assistance  workshop  is  to  disseminate 
relevant  program  information  and 
review  HIV  Early  Intervention  Services 
program  expectations.  Eligible  entities 
will  have  an  opportunity  to  review  the 
program  guidance  and  to  receive 
technical  assistance  pertaining  to  all 
aspects  of  wrriting  and  implementing 
grant  applications  under  Title  111(b).  HIV 
Early  Intervention  Services. 
CONTACT:  Anyone  interested  in 
attending  the  meeting  should  contact 
Ms.  Eugenia  F.  Adams,  Division  of 
Programs  for  Special  Populations, 
Bureau  of  Primary  Health  Care,  room  9- 
8D3.  4350  East-West  Highway. 


Bethesda,  Maryland  20814.  Telephone: 
(301)  594-4443.  Costs  of  attending  are  to 
be  borne  by  prospective  applicants. 

Date  and  Time:  April  20, 1994, 10  a.m.  to 
5  p.m. 

Place:  PHS  Regional  Office  11.  room  305C. 
26  Federal  Plaza,  New  York.  NY.  Enter 
building  on  Duaoe  St. 

Date  and  Time:  April  25, 1994.  9  a.in.  to 
5  p.m. 

Place:  Los  Angeles  Airport  Hilton  Towers 
Hotel.  5711  West  Century  Blvd.,  Los  Angeles. 
CA. 

Date  and  Time:  April  25,  1994. 10  a.m.-5 
p.m. 

Place:  PHS  Regional  Office  V,  room  323.  77 
W  Jackson  Blvd..  West  Jackson  Blvd.  and 
Clark  St..  Metcalf  Building.  Chicago.  IL 

Date  and  Time:  April  28. 1994.  9  a.m.-5 
p.m. 

Place:  PHS  Regional  Office  VI,  room  1230, 
1200  Main  Tower.  Dallas.  TX. 

Dated.  April  8,  1994. 
Giro  Sumaya, 
Administrator. 

IFR  Doc.  94-«996  Filed  4-13-94;  8:45  am) 
BILUNQ  CODE  4iaO-1S-P 


National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Meeting  (Board  of  Scientific 
Courtseiors,  Division  of  Caf>cer 
Treatment) 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Treatment.  National 
Cancer  Institute,  National  Institutes  of 
Health,  April  26,  1994,  Building  3lC, 
Conference  Room  6,  9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  April  26  from  1  p.m.  to 
approximately  5  p.m.,  to  discuss  the 
recent  events  surrounding  the  data 
falsification  in  the  National  Surgical 
Adjuvant  Breast  and  Bowel  Project 
(NSABP)  study  in  Montreal,  Canada. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Carole  Frank.  Committee 
Management  Officer.  National  Cancer 
Institute,  Executive  Plaza  North 
Building,  room  630E.  National  Institutes 
of  Health,  Bethesda,  Maryland  20892 
(301-496-5708)  will  provide  summaries 
of  the  meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Bruce  A.  Chabncr,  Director. 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31.  room 
3A44.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301-496- 
4291)  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
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language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Bruce  Chabner  (301-496- 
4291)  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficultly  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower. 
93.399,  Cancer  Control) 
Dated;  April  7,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  \'IH. 
(FR  Doc.  94-8974  Filed  4-13-94;  8:45  am] 
BILUNO  COOC  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors  (BSC),  Division  of  Cancer 
Prevention  and  Control  (DC.PC)  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Division  of  Cancer  Prevention  and 
Control,  Board  of  Scientific  Counselors, 
National  Cancer  Institute,  and  its 
Subcommittees  on  May  5-6,  1994, 
Building  3lC,  National  Institutes  of 
Health,  9000  Rockville  Pilce,  Bethesda, 
Maryland  20892.  Meetings  of  the 
Subcommittees  will  be  held  at  the  times 
and  places  listed  below.  The  meetings  of 
the  Board  and  its  Subcommittees  will 
address  issues  relating  to  Board 
business  as  indicated  in  the  notice.  All 
meetings  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members  upon  request. 

Other  information  pertaining  to  these 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  Institute, 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  232,  9000  Rockville 
Pike.  Bethesda,  Maryland  20892  (301/ 
496-8526),  upon  request. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  Division  of  Cancer 
Prevention  and  Control 
Dates  of  Meeting:  May  5-6, 1994 
Place  of  Meeting:  Conference  Room  10 


Open:  May  5 — 10:45  am  to  5  pm,  May 
6 — 8:30  am  to  adjournment 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  funding 

Name  of  Committee:  Sun,'eillance 

Subcommittee 
Dates  of  Meeting:  May  5, 1994 
Place  of  Meeting:  Conference  Room  8 
Open:  8:30  am  to  10:30  am 
Agenda:  Discuss  current  and  future 

programs  of  Surveillance 

Subcommittee  and  review  of  concepts 

being  considered  for  funding 

Name  of  Committee:  Early  Detection 
and  Community  Oncology 
Subcommittee 
Dates  of  Meeting:  May  5,  1994 
Place  of  Meeting:  Conference  Room  10 
Open:  8:30  am  to  10:30  am 
Agenda:  Discuss  current  and  future 
programs  of  Early  Detection  and 
Community  Oncology  Subcommittee 
and  review  of  concepts  being 
considered  for  funding 

Name  of  Committee:  Cancer  Control 

Science  Subcommittee 
Dafes  of  Meeting:  May  5, 1994 
Place  of  Meeting:  Conference  Room  7 
Open;  8:30  am  to  10:30  am 
Agenda:  Discuss  current  and  future 
programs  of  Cancer  Control  Science 
Subcommittee  and  review  of  concepts 
being  considered  for  funding 

Name  of  Committee:  Cancer  Prevention 

Research  Subcommittee 
Dates  of  Meeting:  May  5, 1994 
Place  of  Meeting:  Conference  Room  9 
Open:  8:30  am  to  10:30  am 
Agenda:  Discuss  current  and  future 
programs  of  Cancer  Prevention 
Research  Subcommittee  and  review  of 
concepts  being  considered  for 
funding. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Linda  Bremerman,  (301)  496- 
8526  jn  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  ar,d 
F*revention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research,  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpxjwcr; 
93.399.  Cancer  Control) 
Dated:  April  7,  1994. 
Susan  K.  Feldman, 
Comntittee  Management  Officer.  SIH. 
|FR  Doc.  94-8957  Filed  4-13-94,  8:4  5  am] 

BILUNd  CODE  4140-01-M 


Prospective  Grant  of  Exclusive 
License:  Treatment  of  Dopaminergic 
Neurodegenerative  Disorders 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Applications 
SN  07/401,141  and  07/892,485.  both 
entitled  "A  Method  for  the  Treatment  of 
Dopaminergic  Neurodegenerative 
Disorders"  to  Phoenix;  Regenerative 
Technologies,  Inc.  of  Peoria,  Illinois. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  60  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  patent  applications  disclose  a 
novel  surgical  implantation  method, 
which  comprises  implantation,  into  the 
brain,  of  suitable  histocompatible 
leukocytes  activates  by  such  agents  as 
plant  mitogens,  lymphokines,  and 
cjlokines.  The  claimed  process  offers  an 
improved  method  of  treating 
Parkinson's  disease  and  other  diseases 
that  affect  the  dopaminergic  system. 
This  therapy  can  reduce  or  totally 
eliminate  L-Dopa  therapy,  which  has 
significant  toxic  side  effects,  and  also 
presents  an  alternative  to  fetal 
implantation  therapy.  Use  of  the 
patient's  own  autologous  leukocytes  is 
also  convenient  and  reduces  the  chance 
of  host  rejection. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Arthur  J.  Cohn,  J.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220.  A  signed 
Confidentiality  Agreement  will  be 
required  to  receive  a  copy  of  the  patent 
application.  Applications  for  a  license 
in  the  indicated  exclusive  fields  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
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contemplated  license.  Qnly  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 

Dated:  March  31, 1994. 

Donald  P.  Qtristofierson. 

Acting  Director,  Office  of  Technology 
Transfer. 

IFR  Doc.  94-8975  Filed  4-13-94;  8:45  am) 
BILUm  CODE  4140-01-M 


DEPARTMENT  OF  THE  IMTERJOR 
Bureau  of  Land  Management 

[CO-930-421ft-05;  C-068346,  C-069951] 

Order  Providing  For  Opening  of  Public 
Lands;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  will  open  723.92 
acres  of  reconveyed  lands  to  surface 
entr>'  and  to  entry  under  the  general 
mining  laws.  The  lands  have  been  and 
continue  to  be  open  to  mineral  leasing. 
EFFECTIVE  DATE:  May  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Senti,  Bureau  cf  Land 
Management.  Colorado  State  Office. 
2850  Youngfield  Street,  Lakewood. 
Colorado  80215-7076,  (303)  239-3713. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926  (44  Stat.  741),  as  amended 
and  supplemented  (43  U.S.C.  869  et 
seq.],  the  following  described  lands 
have  been  voluntarily  reconveyed  to  the 
United  States: 

Sixth  Principal  Meridian,  Colorado 

T.  23  S..  R.  55  W.. 
Sec.  23,  SVz; 
Sec.  26.  iol  4: 
5«;c.  27.  N'/z; 
Sec.  34.  NVzNEV*. 

Containing  723.92  acres  in  Otero  County. 

1.  At  9  a.m.  on  May  31,  1994.  the 
lands  described  above  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  segregations  of  record,  and 
the  requirements  of  applicable  law. 

2.  All  valid  appUcations  received  at  or 
prior  to  9  a.m.  on  May  31. 1994.  shall 

be  considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  At  9  a.m.  on  May  31. 1994.  the 
lands  described  above  will  be  open  to 
location  and  entry  under  the  United 


States  mining  laws,  subject  to  the 
provisions  of  existing  withdrawals. 
Appropriation  of  land  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  1716,  section  38.  shall 
vest  no  right  against  the  United  States. 
Acts  required  to  establish  a  location  and 
to  initiate  a  right  cf  possession  are 
governed  by  State  law  where  not  in 
confiict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  4. 1994. 
Robert  S.  Schmidt. 
Chirf  Branch  of  Realty  Programs. 
[PR  Doc.  94-8958  Filed  4-13-94;  8:45  ami 
BILLMQ  COOe  4310-g»-M 


[OR-13<M«M-01;  GP4-1121 

Spokane  District  Office;  Relocation 
and  Temporary  Closure 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
relocation  of  the  Bureau  of  Land 
Management  (BLM).  Spokane  District 
Office,  temporary  closure  during  that 
relocation,  and  information  on  mail 
delivery. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  E.  Lee,  BLM,  Spokane  District 
Office,  E.  4217  Main  Avenue,  Spokane, 
Washington,  99202;  509-353-2570. 

SUPPLEMENTARY  INFORMATION:  Effe«nive 
at  the  close  of  business  on  April  23, 
1994,  the  Spokane  District  Office  will 
close  for  the  purpose  of  relocating  to 
1103  North  Fancher,  Spokane, 
Washington  99212-1275.  The  District 
Office  will  reopen  at  7:45  a.m.  on  May 
3, 1994.  The  mailing  address  for 
delivery  by  the  U.S.  Post  Office  will  be 
1103  North  Fancher,  Spokane, 
Washington.  99212-1275.  The 
telephone  number  will  be  509-536- 
1200. 

Dated:  April  5, 1994. 
Joseph  K.  Buesing. 
District  Manager. 

IFR  Doc.  94-8962  Filed  4-13-94;  8:45  am) 
BILUNQ  COOE  431fr.33-M 


[MT-020-04  4333  01-P;  MTM-82700} 

Realty  Action— Intent  to  Exchange  or 
Sell  Lands  in  Yellowstone  County,  MT 

AGENCY:  Bureau  of  Land  Management. 
Montana,  Miles  City  District  Office. 
BiUings  Resource  Area.  Interior. 

ACTION:  Designation  of  public  lands  in 
Yellowstone  County,  Montana,  for 
transfer  out  of  Federal  ownership 
through  sale  or  exchange. 

SUMMARY:  BLM  proposes  to  dispose  of 
these  small,  isolated  tracts  of  public 
land  through  sale  or  exchange  in  order 
to  achieve  more  efficient  ecosystem 
management  for  the  valuable  resources 
on  the  remaining  larger  blocks  of  public 
land. 

The  following  public  land  is  being 
considered  for  disposal  pursuant  to 
sections  203  OR  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21,  1976.  43  U.S.C  1713. 1716. 

Principal  Meridian,  Montana 

T.2N.,  R.27E., 
Sec  35.  lots  21  and  22; 
Sec  36,  lot  5. 

The  areas  described  aggregate  20.78  acres 
of  public  land. 

DATES:  Interested  parties  may  submit 
comments  by  May  31, 1994  to  the 
Bureau  of  Land  Management,  District 
Manager,  Miles  City  District,  P.O.  Box 
940,  Miles  City.  Montana  59301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  this  disposal 
action  is  available  at  the  Miles  City 
District.  Billings  Resource  Area  Office. 
810  E.  Main.  Billings.  Montana  59105. 

SUPPLEMENTARY  INFORMATXM:  Subject  to 
valid  existing  rights,  the  Federal  lands 
were  segregated  from  appropriation 
under  the  public  land  laws  and  mineral 
laws  for  a  period  not  to  exceed  5  years 
from  tlie  date  of  notation  on  the  public 
land  records.  The  segregative  effect  will 
terminate  upon  issuance  of  patent,  upon 
publication  in  the  Federal  Register  of 
termination  of  the  segregation,  or  5 
years  from  the  date  of  notation  on  the 
public  land  records,  whichever  comes 
first. 

The  tracts  are  presently  vacant 
Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment.  Upon  completion  of  the 
environmental  assessment  and  land  use 
decision,  a  Notice  of  Exchange  Proposal 
or  a  Notice  of  Realty  Action  shall  bo 
published  specifying  the  disposal  action 
and  associated  information. 

This  disposal  action  is  consistent  with 
Bureau  of  Land  Management  policies 
and  the  Billings  Resource  Management 
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Plan/Environmental  Impact  Statement, 

1984. 

Sandra  E.  Sacher. 

Associate  District  Manager. 

IFR  Doc.  94-8982  Filed  4-13-94;  8;45  am] 

MLUNO  CODE  4310-ON-M 


INTERNATIONAL  TRADE 
COMMISSION 

PnvesUgatlon  No.  731-TA-699 
(Prellmfnary)] 

Stainless  Steel  Angles  From  Japan; 
Preliminary  Antidumping  Investigation 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
699  (Prehminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  &om  Japan  of  stainless  steel 
angles,!  provided  for  in  subheading 
7222.40.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  May  23, 1994. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  April  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 


'  For  purposes  of  this  investigation,  "stainless 
steel  angles"  are  defined  as  L-shaped,  hot-rolled, 
stainless  steel  products  that  are  not  otherwise 
advanced. 


calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  April 
8, 1994,  by  Slater  Steels  Corp..  Fort 
Wayne.  IN. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  pubHcation  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  Hst 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  April  29, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
April  27, 1994,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 


permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  May  4, 1994,  a  vmtten  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.1 2  of  the  Ck)mmission's 
rules. 

Issued:  April  11, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  94-9105  Filed  4-13-94;  8:45  am) 
BtLUNO  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-1  (Sub-No.  254X)] 

Chicago  &  North  Western 
Transportation  Co. — Discontinuance  of 
Trackage  Rights  and  Abandonment 
Exemption— In  the  City  of  Omaha, 
Douglas  County,  NE 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904.  the 
discontinuance  of  trackage  rights  by 
Chicago  and  North  Western 
Transportation  Company  (CNW)  over 
approximately  1.5  miles  of  Union 
Pacific  Railroad  (UP)  line  from  the 
connection  with  CNW's  grain  terminal 
trackage  near  the  foot  of  Castelar  Street 
to  the  Tenth  Street  overcrossing.  and  the 
abandonment  of  approximately  0.6 


miles  of  associated  CNW  tracks  and 
appurtenances  from  the  end  of  the  track 
south  of  Vinton  Street  to  the  UP 
connection  near  the  foot  of  Castelar 
Street,  for  a  total  distance  of  2.1  miles 
in  Omaha.  Douglas  County.  NfE.  The 
exemption  is  subject  to  public  use, 
historic  preservation,  and  standard 
employee  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
will  be  effective  on  May  14. 1994. 
Formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2) '  must  be  filed  by 
April  25, 1994,  petitions  to  stay  must  be 
filed  by  April  29, 1994,  requests  for  a 
public  use  condition  conforming  to  49 
CFR  1152.28(a)(2)  must  be  filed  by  May 
4, 1994.  and  petitions  to  reopen  must  be 
filed  by  May  9, 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-1  (Sub-No.  254X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 
and  (2)  Thomas  F.  Flanagan.  Chicago 
and  North  Western  Transportation 
Company.  One  North  Western  Center. 
Chicago.  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359. 

Decided:  April  1, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commissioners 
Simmons  and  Philbin. 

Sidney  L.  Strickland.  Jr., 

Secretary. 

IFR  Doc.  94-8987  Filed  4-13-94;  8:45  am] 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Robert  W.  May,  M.D.;  Denial  of 
Application 

On  April  16, 1993,  the  Deputy 
Assistant  Administrator  (then  Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA) 
issued  an  Order  to  Show  Cause  to 
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'  See  Exemp.  of  Rail  Line  Abandonment— Offers 
of  Finan.  Assist..  4  LC.C.2d  164  (1987). 


Robert  W.  May.  Jr.,  M.D.,  of  200  South 
Tennessee  Street,  Cartersville,  Georgia 
30120.  The  Order  to  Show  Cause  sought 
to  deny  Dr.  May's  pending  application 
for  a  DEA  Certificate  of  Registration. 
The  Order  to  Show  Cause  was  sent  to 
Dr.  May  by  registered  mail.  The  return 
receipt  was  never  forwarded  to  DEA. 

In  an  effort  to  ensure  that  Dr.  May  was 
aware  of  the  Order  to  Show  Cause,  two 
DEA  Diversion  Investigators  traveled  to 
Dr.  May's  address  in  Cartersville  on  July 
1, 1993.  A  DEA  Diversion  Investigator 
handed  Dr.  May  another  copy  of  the 
Order  to  Show  Cause  and  explained  its 
significance  to  him.  Dr.  May  replied  that 
he  had  indeed  received  the  original 
Order  to  Show  Cause  but  had  throvm  it 
in  the  trash  because  he  did  not  want  to 
fight  the  Federal  bureaucracy.  As  of 
March  1, 1994.  Dr.  May  had  not 
requested  a  hearing  nor  had  he  filed  any 
statement  on  his  behalf.  Consequently, 
pursuant  to  21  CFR  1301.54(d).  Dr.  May 
is  deemed  to  have  waiv^ed  his 
opportunity  for  a  hearing.  The 
Administrator  now  enters  his  final  order 
in  this  matter  without  a  hearing  and 
based  on  the  investigative  file  as  is 
provided  for  in  21  CFR  1301.54(e)  and 
1301.57. 

The  Order  to  Show  Cause  alleged  that 
Dr.  May's  registration  with  the  DEA 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4).  The  investigative 
file  reveals  that  on  December  19. 1986, 
in  the  United  States  District  Court  for 
the  Northern  District  of  Georgia,  Dr. 
May  was  convicted  of  fifteen  counts  of 
distributing  and  dispensing  controlled 
substances  for  other  than  legitimate 
medical  purposes  in  violation  of  21 
U.S.C.  841(a)(1).  and  forty  counts  of 
aiding  and  abetting  the  same  in 
violation  of  21  U.S.C.  841(a)(1)  and  18 
U.S.C.  2.  Dr.  May  was  placed  on 
probation  for  a  period  of  five  years  and 
was  prohibited  from  prescribing 
Schedule  II  and  III  controlled 
substances  during  the  probation  period. 

The  investigative  file  further  reveals 
that  the  Composite  Board  of  Medical 
Examiners  (Board)  issued  a  Consent 
Order,  effective  February  16. 1988, 
suspending  Dr.  May's  medical  license 
for  thirty  days.  The  Consent  Order  also 
placed  his  medical  license  on  probation 
for  a  period  of  five  years,  to  run 
concurrently  with  the  probation 
imposed  by  the  United  States  District 
Court,  required  Dr.  May  to  provide  at 
least  500  hours  of  bee  medical  services 
to  the  community  and  ordered  IJr.  May 
to  partake  in  250  hours  of  continuing 
education. 

Additionally,  the  Consent  Order 
precluded  Dr.  May  from  applying  for 
renewal  of  his  DEA  Certificate  of 


Registration  without  the  prior  written 
approval  of  the  Board.  The  Board 
stipulated  that  such  approval  would  not 
be  granted  until  Dr.  May  had  complied 
with  all  the  conditions  of  his 
probations,  including  specified 
continuing  education  requirements.  As 
of  February  1994.  Dr.  May  had  not 
received  such  approval  from  the  Board. 

Section  823(0  of  the  Controlled 
Substances  Act  lists  five  factors  which 
are  to  be  considered  when  making  a 
determination  as  to  whether  a 
registration  would  be  in  the  public 
interest.  These  factors  include:  (1)  The 
recommendation  of  the  appropriate 
State  licensing  board  or  professional 
discipHnary  authority;  (2)  the 
applicant's  experience  in  dispensing,  or 
conducting  research  with  respect  to 
controlled  substances:  (3)  the 
applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing 
of  controlled  substances;  (4)  compliance 
with  applicable  State.  Federal  or  local 
laws  relating  to  controlled  substances; 
and.  (5)  such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
The  Administrator  may  rely  on  aay  one 
or  any  combination  of  these  factors 
when  determining  whether  an 
application  should  be  denied  or  a 
registration  revoked.  See  Neveille  H. 
Williams.  D.D.S..  51  FR  17556  (1986); 
Anne  L.  Hendricks.  M.D..  52  FR  41030 
(1986). 

Pursuant  to  21  U.S.C.  823(0,  the 
Administrator  concludes  that  Dr.  May's 
registration  would  be  inconsistent  with 
the  public  interest.  The  Administrator 
finds  that  due  to  Dr.  May's  past  practice 
of  distributing  and  dispensing 
controlled  substances  in  the  absence  of 
a  legitimate  medical  purpose.  Dr.  May 
cannot  be  entrusted  with  a  DEA 
Certificate  of  Registration.  His  criminal 
conviction  for  this  conduct  and  the 
action  taken  against  his  state  medical 
license  by  the  Board  provide  ample 
foundation  for  this  conclusion.  Dr. 
May's  failure  to  respond  to  the  Order  to 
Show  Cause,  either  by  requesting  a 
hearing  or  by  submitting  a  written 
statement,  indicates  that  he  is  either 
unwilling  or  unable  to  proffer  support 
for  his  application. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  21  CtR 
0.100(b).  hereby  orders  that  Dr.  May's 
appUcation  for  registration  with  the 
DEA  as  a  practitioner  be.  and  it  hereby 
is.  denied. 

This  order  is  effective  April  14. 1994. 


I 
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Dated:  April  8, 1994. 
Thomas  A.  Constantine, 
Administrator. 

(FR  Doc.  94-9025  Filed  4-13-94,  8:45  dinl 
BILUNG  CODE  44tO-0»-M 


[Docket  No.  93-65] 

Michael  D.  Lawton,  M.D.;  Revocation  of 
Registration 

On  April  16. 1993.  the  Deputy 
Assistant  Administrator  (then  Dinx;lor). 
Office  of  Diversion  Control,  I>rug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Michael  D.  Lavvton.  M.D.,  1751  West 
Romneya.  Suite  C,  Anaheim,  California 
92801.  The  Order  to  Show  Cause  sought 
to  revoke  Dr.  Laulon's  (Respondent) 
DEA  Certificate  of  Registration, 
BL2125nG8,  and  deny  any  pending 
applications  for  registration  as  a 
practitioner.  The  Order  to  Show  Cau;e 
alleged  that  such  action  was  proper  i.T 
light  of  the  fact  that  on  June  19. 1992 
the  Medical  Board  of  California. 
Division. of  Medical  Quality  (Board), 
revoked  Respondent's  state  medical 
license.  Respvondent,  therefore,  was  no 
longer  authorized  by  the  State  of 
California  to  handle  controlled 
substances. 

On  July  2,  1993.  Respondent  filed  a 
request  for  a  hearing  on  the  matter.  The 
matter  was  placed  on  the  docket  of 
Administrative  Law  judge  Paul  A. 
Tenney.  On  August  2,  1993,  the 
Government  filed  a  motion  for  summary 
disposition.  Attached  to  and  in  support 
of  its  motion,  the  Government  filed  a 
copy  of  the  Board's  Decision  ordering 
the  revocation  of  Respondent's 
California  Physician  and  Surgeon's 
license  effective  July  19,  1992.  The 
Board  revoked  Respondent's  license 
based  on  its  finding  that  Respondent 
was  guilty  of,  inter  alia,  gross  negligence 
in  his  treatment  of  patients,  furnishing 
controlled  substances  without  a  prior 
good  faith  examination  and  without 
medical  indication,  prescribing  and 
administering  excessive  amounts  of 
controlled  substances  and  gross 
negligence  and  unprofessional  conduct 
arising  from  sexual  relations  with 
patients.  On  August  23, 1993,  the 
administrative  law  judge  issued  his 
opinion  and  recommended  decision 
granting  the  Government's  motion  for 
summary  disposition  and 
recommending  that  the  Respondents 
DEA  Certificate  of  Registration, 
BL2125068,  be  revoked. 

On  August  31, 1993,  Respondent  filed 
a  request  for  reconsideration  of  the 
administrative  law  judge's 
recommendation  alleging,  infer  alia, 


that  the  Board's  decision  was  an 
"obvious  forgery."  Respondent  denied 
that  the  Board  had  ever  revoked  his 
medical  license.  Respondent  further 
stated  that  the  Board  "has  never 
initiated  any  discipline  of  [my]  license. " 
In  response,  on  September  15,  1993.  the 
Government  filed  certified  copies  of  the 
Board's  decision,  dated  June  19,  1992, 
and  of  the  Board's  accusations,  dated 
January  23.  1992,  and  April  14, 1992,  all 
relating  to  Respondent's  California 
Physician  and  Surgeon's  Certificate. 

By  order  and  recommendation  dated 
September  16,  1993,  the  administrative 
hw  judge  noted  that  Respondent's 
allegation  of  falsity  of  the  Board's 
decision  was  a  collateral  attack  and  was 
not  a  metter  appropriate  for 
consideration  in  the  Federal  proceeding. 
The  administrative  law  judpfc  added  that 
Respondent  failed  to  offer  even  a 
"scintilla"  of  evidence  to  si^pport  his 
argument  that  the  Board's  order  had 
been  forged.  The  administrative  law 
judge  therefore  ruled  that  his  prior 
recommended  ruling  granting  summary 
disposition  would  remain  unchanged. 

It  is  well  established  that  the  Drug 
Enforcement  Administration  cannot 
register  a  practitioner  who  is  not  duly 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  does 
business.  See  21  U.S.C.  823(f).  The  DEA 
Administrators  have  consistently  held 
that  practitioners  who  lack  state 
authorization  to  handle  controlled 
substances  cannot  be  registered  with  the 
Drug  Enforcement  Administration.  See 
Ramon  Pla,  M.D.,  51  FR  41168  (1986): 
George  S.  Heath,  M.D.,  51  FR  26610 
(1986);  Dale  D.  Shahan.  D.D.S.,  51  FR 
23481  (1986).  Consequently,  the 
Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  based  on 
lack  of  state  authorization. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  BL2125068, 
issued  to  Michael  D.  Lawton,  M.D.,  be, 
and  it  hereby  is,  revoked,  and  that  any 
pending  applications  for  registration  be, 
and  they  hereby  are,  denied. 

This  order  is  effective  May  16. 1994. 
Dated:  April  7.  1994. 
Thomas  A.  CoiLstantine, 

Administrator. 

|FR  Doc.  94-9024  Filed  4-13-94;  8:45  ami 
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Lodging  of  Joint  Stipulation  and  Order 
of  Dismissal  Pursuant  to  the  Clean 
Water  Act 

In  accordance  wdth  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Joint  Stipulation 
and  Order  of  Dismissal  in  United  States 
v.  A.  P.  Green  Industries,  Inc.,  Gvil 
Action  No.  93-C  804B.  was  lodged  on 
March  11,  1994  with  the  United  States 
District  Court  for  the  Northern  District 
of  Oklahoma. 

On  September  7, 1993,  the  United 
States  filed  a  Complaint  pursuant  to 
Section  309  of  the  Clean  Water  Act,  33 
U.S.C.  1319,  against  A.P.  Green 
Industries,  Inc.,  for  discharging 
pollutants  to  the  waters  of  the  United 
States  without  a  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permit  in  violation  of 
section  301(a)  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a).  Subsequently,  the 
LInited  States  and  A.P.  Green  Industries, 
Inc.  reaciied  a  settlement  which  resolves 
the  issues  set  forth  in  the  Complaint. 
The  settlement  includes  the  payment  of 
$450,000  in  civil  penalties  by  A.P. 
Green  Industries,  Inc.  and  is  embodied 
in  a  Joint  Stipulation  and  Order  of 
Dismissal. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  dale  of  this  publication, 
comments  relating  to  the  proposed  Joint 
Stipulation  and  Order  of  Dismissal. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  A  J*.  Green 
Industries,  Inc.,  DOJ  Ref.  No.  90-5-1-1- 
3956. 

The  proposed  Joint  Stipulation  and 
Order  of  Dismissal  may  be  examined  at 
the  office  of  the  United  States  Attorney. 
U.S.  Courthouse,  room  3900,  333  West 
Fourth  Street,  Tulsa,  Oklahoma  74103; 
the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas.  Texas  75202;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW..  4th  Floor,  Washington.  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Joint  Stipulation  and  Order  of 
Dismissal  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
Si. 75  (25  cents  per  page  reproduction 
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costs),  payable  to  the  Consent  Decree 

Library. 

John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-8959  Filed  4-13-94;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Beech  Aircraft 
Corporation,  Civil  Action  No.  94-1121- 
FGT,  was  lodged  on  March  31,  1994 
with  the  United  States  District  Court  for 
the  District  of  Kansas.  The  consent 
decree  resolves  claims  against  Beech 
Aircraft  Corporation  arising  out  of 
Beech's  failure  to  timely  comply  with 
sections  301  and  307  of  the  Clean  Water 
Act.  33  U.S.C.  1311  and  1317,  and  the 
Categorical  Pretreatment  Standards  for 
Electroplating  and  Metal  Finishing,  40 
CFR  parts  413  and  433. 

In  settlement  of  this  matter.  Beech  has 
agreed  to  pay  a  civil  penalty  of 
$521,000.  In  addition.  Beech  will 
perform  a  supplemental  environmental 
project  which  will  reduce  the  total 
volume  and  toxicity  of  sludge 
introduced  into  the  pretreatment 
system.  This  project  is  valued  at  over 
$250,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and  natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Beech 
Aircraft  Corporation,  DOJ  Reference  No. 
90-5-1-1-3314. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  401  N.  Market  Street. 
Wichita.  Kansas  67202;  the  Region  VII 
Office  of  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City.  Kansas  66101;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  N'W..  4th 
Floor,  Washington.  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  94-8960  Filed  4-13-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Consol  Pennsylvania  Coal  Company 

(Docket  No.  M-94-33-C1 

Consol  Pennsylvania  Coal  Company, 
P.O.  Box  138.  Garysville.  Pennsylvania 
15337  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Bailey  Mine  (I.D.  No.  36- 
07230)  located  in  Greene  County. 
Pennsylvania.  The  petitioner  proposes 
the  adoption  of  provisions  of  variance 
dated  July  28,  1989.  In  addition,  the 
petitioner  would  maintain  a  minimum 
clearance  of  48  inches  along  the 
development  and  retreat  section 
equipment  located  in  the  primary 
escapeway;  remove  all  extraneous 
material  from  the  area  to  allow  for  safe 
travel;  post  and  maintain  "tight 
clearance"  signs  at  the  inby  end  of  the 
affected  areas;  and  instruct  all 
employees  required  to  work  in  sections 
inby  the  affected  areas.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Consolidation  Coal  Company 
[Docket  No.  M-94-34-C1 

Consolidation  Coal  Company,  P.O. 
Box  100,  Osage,  West  Virginia  26543 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364  (weekly 
examination)  to  its  Arkwright  No.  1 
Mine  (I.D.  No.  46-01452)  located  in 
Monongalia  County,  West  Virginia.  The 
petitioner  proposes  to  make  mine 
ventilation  changes  after  obtaining 
District  Manager  approval  that  will 
make  certain  check  points  established 
by  granted  petition  M-91-35-C 
unnecessary.  The  petitioner  states  that 
the  mine's  1  South/2  South  longwall 
panel  will  intersect  and  utilize  certain 
entries  for  ventilation  of  this  panel 
when  production  starts.  In  addition,  the 
petitioner  states  that  the  operator  will 


rehabilitate  this  short  stretch  of  air 
course  to  make  it  safe  to  travel  prior  to 
start  of  production,  eliminating  the  need 
for  check  points  19A  and  19B;  that  the 
proposed  ventilation  changes  would 
result  in  certain  air  courses  becoming 
common  with  the  track  entry,  which  is 
traveled  and  examined,  eliminating  the 
need  for  the  associated  check  points. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Mountain  Coal  Company 

[Docket  No.  M-94-35-CI 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.804(a)  {-onderground  high- 
voltage  cables)  to  its  West  Elk  Mine  (I.D. 
No.  05-03672)  located  in  Gunnison 
County,  Colorado.  The  petitioner 
proposes  to  use  2/0  and  4/0  Anaconda 
SHD+GC  and  2/0  and  4/0  Pirelli  SHD- 
Center-GC  type  flame  resistant  cables 
widi  a  flexible  No.  16  A.W.G  ground 
check  conductor  for  the  ground 
continuity  check  circuit  on  high  voltage 
longwall  system(s).  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Drumraond  Company,  Inc. 

[Docket  No.  M-94-36-C1 

Drummond  Company,  Inc..  P.O.  Box 
10246.  Birmingham*  Alabama  35202  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wire,  trolley  feeder  wire,  high- 
voltage  cable  and  transformers)  to  its 
Mary  Lee  No.  1  Mme  (I.D.  No.  01- 
00515)  located  in  Walker  County. 
Alabama.  The  petitioner  proposes  to  use 
2.400  volt  circuits  to  power  longwall 
mining  equipment.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Golden  Oak  Mining  Company,  L.P. 

[Docket  No.  M-94-37-CI 

Golden  Oak  Mining  Company,  LP., 
HC  85.  Box  177.  Whitesburg.  Kentucky 
41858  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710-1 
(canopies  and  cabs;  self-propelled 
electric  face  equipment;  installation 
requirements)  to  its  Tango  Mine  (I.D. 
No.  15-13294)  located  in  Letcher 
County,  Kentucky.  The  petitioner 
requests  a  waiver  from  the  use  of  cabs 
and/or  canopies  on  Joy  21  shuttle  cars. 
The  petitioner  states  that  application  of 
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the  standard  would  result  in  a 
diminution  of  safety  to  the  miners. 

6.  Peabody  Coal  Company 

(Docket  No.  N4-94-38-C1 

Peabody  Coal  Company.  P.O.  Box 
1990,  Henderson,  Kentucky  42420-1990 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.500(b) 
(permissible  electric  equipment)  to  its 
Camp  No.  1  Mine  {I.D.  No.  15-02709) 
located  in  Union  County,  Kentucky.  The 
petitioner  proposes  to  use  non- 
permissible,  handheld,  battery-operated 
drills  of  not  more  than  15  volts  inby  the 
last  open  crosscut  for  drilling  quarter- 
inch  holes  in  the  mine  roof  in  order  to 
install  sight  spads.  The  petitioner  states 
that  to  protect  against  hazards  related  to 
the  use  of  the  drills,  methane  checks 
will  be  performed  at  each  drilling  site 
prior  to  operating  the  drills;  that  the 
drills  would  not  be  used  if  methane 
levels  of  1.0  percent  or  greater  are 
detected;  and  that  no  battery  or  battery 
packs  would  be  changed  in  the  drill  in 
the  face  area  or  return  air.  The  petitioner 
asserts  that  the  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  Peabody  Coal  Company 

{Docket  No.  M-94-39-C) 

Peabody  Coal  Company,  P.O.  Box 
1990.  Henderson.  Kentucky  42420-1990 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.500(b) 
(permissible  electric  equipment)  to  its 
Camp  No.  11  Mine  (I.D.  No.  15-08357) 
located  in  Union  County,  Kentucky.  The 
petitioner  proposes  to  u.se  non- 
permissible,  handheld,  battery-operated 
drills  of  not  more  than  15  volts  inby  the 
last  open  crosscut  for  drilling  quarter- 
inch  holes  in  the  mine  roof  in  order  to 
install  sight  spads.  The  petitioner  states 
that  to  protect  against  hazards  related  to 
the  use  of  the  drills,  methane  checks 
will  be  performed  at  each  drilling  site 
prior  to  operating  the  drills;  that  the 
drills  would  not  be  used  if  methane 
levels  of  1.0  percent  methane  levels  or 
greater  are  detected;  and  that  no  battery 
or  battery  packs  would  be  changed  in 
the  drill  in  the  face  area  or  return  air. 
The  petitioner  asserts  that  the  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Peabody  Coal  Company 

I  Docket  No.  M-94-40-CI 

Peabody  Coal  Company,  P.O.  Box 
1990.  Henderson,  Kentucky  42420-1990 
has  nied  a  petition  to  modify  the 
application  of  30  CFR  75.507-l(a) 
(electric  equipment  other  than  power- 


connection  points;  outby  the  last  open 
crosscut;  return  air,  permissibility 
requirements)  to  its  Camp  No.  1  Mine 
(I.D.  No.  15-02709)  located  in  Union 
County,  Kentucky.  The  petitioner 
proposes  to  use  non-permissible, 
handheld,  battery-operated  drills  of  not 
more  than  15  volts  in  return  air  outby 
the  last  open  crosscut  for  drilling 
quarter-inch  holes  in  the  mine  roof  in 
order  to  install  sight  spads.  The 
petitioner  states  that  to  protect  against 
hazards  related  to  the  use  of  the  drills, 
methane  checks  will  be  performed  at 
each  drilling  site  prior  to  operating  the 
drills;  that  the  drills  would  not  be  used 
if  methane  levels  of  1.0  percent  methane 
levels  or  greater  are  detected;  and  that 
no  battery  or  battery  packs  would  be 
changed  in  the  drill  in  the  face  area  or 
return  air.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Peabody  Coal  Company 

[Docket  No.  M-94-41-C1 

Peebody  Coal  Company.  P.O.  Box 
1990,  Henderson,  Kentucky  42420-1990 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.507-l(a) 
(electric  equipment  other  than  power- 
connection  points;  outby  the  last  open 
crosscut;  return  air;  permissibility 
requirements)  to  its  Camp  No.  11  Mine 
(I.D.  No.  15-08357)  located  in  Union 
County,  Kentucky.  The  petitioner 
proposes  to  use  non-j)ermissible, 
handheld,  battery-operated  drills  of  not 
mora  than  15  volts  in  return  air  outby 
the  last  open  crosscut  for  drilling 
quarter-inch  holes  in  the  mine  roof  in 
order  to  install  sight  spads.  The 
petitioner  states  that  to  protect  against 
hazards  related  to  the  use  of  the  drills, 
methane  checks  will  be  performed  at 
each  drilling  site  prior  to  operating  the 
drills;  that  the  drills  would  not  be  used 
if  methane  levels  of  1.0  percent  methane 
levels  or  greater  are  detected;  and  that 
no  battery  or  battery  packs  would  be 
changed  in  the  drill  in  the  face  area  or 
return  air.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Lehigh  Portland  Cement  Company 

{Docket  No.  M-94-20-M1 

Lehigh  Portland  Cement  Company, 
Bufflngton  Station,  Gary,  Indiana  40401 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14112(b) 
(construction  and  maintenance  of 
guards)  to  its  Buffington  Plant  (I.D.  No. 
12-00424)  located  in  Lake  County. 


Indiana.  The  petitioner  has  a  MSK 
Shrink-Wrap  Machine  which  is  used  to 
seal  pallets  of  bagged  cement  in  plastic 
and  is  surrounded  by  a  fence  which 
limits  access  to  moving  parts  of  the 
machine.  The  petitioner  requests  a 
variance  to  allow  kill  switches  on  2  door 
openings  to  de-energize  the  equipment 
when  the  doors  are  opened;  to  allow  a 
conveying  system  that  is  guarded  by 
light  beam  monitors  with  switches  that 
de-energize  the  equipment  in  other  than 
normal  operating  conditions;  and  to 
allow  rollers  of  the  conveying  system 
that  are  motorized  to  operate  only  under 
load.  The  petitioner  asserts  that 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  wrritten  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
16.  1994.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  6.  1994. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations  and 

Variances. 

(PR  Doc.  94-8961  Filed  4-13-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meeting 

AGENCY:  National  EndowTnent  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Ave,  N\V.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 


JMI 
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SUPPLEMENTARY  INFORMATJON:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  appiicfitions 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  anionded, 
including  discussion  of  information 
given  in  confidence  to  the  agency  grant 
applicants.  Because  the  proposed 
meetings  will  consider  info.Tnation  that 
is  likely  to  disclose:  (1)  Trade  secr.-'s 
and  commercial  or  P.nancial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  v^hich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4) 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Dafe;  April  26.  1994. 
Time:  8  a.m.  to  5:30  p.m. 
Room:  M-14. 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in  1995  in 
Politics  and  Society,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  June  1, 1995. 

2.  Dote;  April  27,  1994. 
Time:  8  a.m.  to  5:30  p.m. 
floom.  M-14 

Program:  This  meeting  will  review 
Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in  1995  in 
English  and  American  Literature,  submitted 
to  the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June  1,  1995. 

3.  Dato:  April  28,  1994. 
Time:  8  a.m.  to  5:30  p.m. 
Room:  M-14. 
Program:  This  meeting  will  review 

Summer  Seminars  for  Collpge  Teachers 
applications  for  directing  seminars  in  1995  in 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June  1,  1995. 

4.  Date:  April  29,  1994. 
Time:  8  a.m.  to  530  p.m. 
Uoom:  M-14. 
Program:  This  meeting  will  review 

Summer  Seminars  for  College  Teachers 
applications  for  directing  seminars  in  1995  in 
Philosophy  and  Religion,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
project"!  beginning  after  June  1, 1995. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  94-6973  Filed  4-13-94;  8:45  am) 

BU.UNO  COOe  7S3e-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  acnnrdance  wi'h  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4'?3,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting; 

\".::r;R:  Spec:?.!  Emph:i!:is  Pamtl  in 
AHvanced  Scientitu:  Cx.mputing. 

D.ite  sad  Ti.-nr  .May  6.  1994.  8:30  a.m.  to 
5  p  rn. 

Place:  National  Sci.'P.ce  Foundation,  4201 
Wilson  Blvd.,  s:iite  nos  «1.  Arlington,  VA 
22^03. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  M.chaol  McGrath, 
Program  Director.  Q'r.ters  Program,  suite 
1122.  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22203. 

Telephone:  (703)  306-1970. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Research 
Initiation  Awards  submitted  to  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initiation  Award  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  There  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-8953  Filed  4-13-94;  8:45  am) 
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Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphd<:is  Panel  in 
Biol{>gical  .Sciences. 

Date  and  Time:  Mav  5-«.  1994  from  8  30- 
6:00. 

Place:  Room  375.  National  Science 
Foiindatiun.  4201  Wilson  Boulevard. 
Arlin>>!on,  VA  22230. 

Type  of  Meeting-  Pari -Open. 

Qjntact  Person:  Dr.  Cierald  Selzer,  Program 
Director.  Division  of  Biological 
InsUumentation  and  Resources  (BIR).  Room 
615.  National  Science  Foundation.  4201 
Wilson  Blvd.  Arlington,  VA  22230,  Tel:  (703) 
306-1469. 

Minutes:  May  be  obtained  from  Contact 
Person  listed  above. 

Purpose  of  Meeting;  To  provide  advice  and 
recommendations  concerning  suppurt  for 


proposals  submitted  to  the  NSF  for  financial 

support. 

Agenda:  Closed  sessions:  May  5.  1994.  8:30 
a.m.  to  6  p.m.;  May  6,  1994  8:30  a.m.  to  12:30 
p.m.  and  1:30  p.m.  to  6  p.m.  To  review  and 
evaluate  Research  Training  Groups  full 
propo.sals  as  part  of  the  sfiec''on  process  for 
awards.  Open  Session:  M.n  G.  lll'H,  12:30 
p  m.  to  1:30  p.m.  for  3  di-cb.>sion  with  Dr. 
S:!-;an  Stafford.  Divicjon  Diret.lor  of  BIR  and 
Dr.  Md.'v  Clutter,  .Assistant  Dire<.tnr  for 
Biological  Sciences,  on  n-search  training 
trends  and  opportunities  in  the  Bioi.igical 
Sciences. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matter*  are  within 
e.xemptions  (4)  and  (6)  of  5  U  S.C.  552b(c). 
the  Government  in  the  Sunshine  Act. 

Dated:  April  8,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-8950  Filed  4-13-94;  845  am) 
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Special  Emphasis  Panel  In  Biological 
Sciences;  Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foliowring 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences. 

Date  and  Time:  May  8-10,  1994. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  390.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marlt  W.  Courtney 
Division  of  Environmental  Biology,  room 
635.  Natiotial  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1483. 

Purpose  of  Meeting;  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financal  support. 

Agenda:  To  review  and  evaluate  Doctoral 
Dissertation  Research  proposals  as  part  of  the 
selection  process  for  awards. 

Rea.son  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-8952  Filed  4-13-94;  8:45  am] 
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lasis  Panel  in  Biological 
Sotice  of  Meeting 

.  fice  with  the  Federal 
..  nmittee  Act  (Pub.  L.  92- 

ded).  the  National  Science 
.    tnnounces  the  Following 

lal  Emphasis  Panel  in 

^nces. 

me:  May  2  &  May  3. 1994;  8 

I  390,  National  Science 
'  201  Wilson  Blvd.  Arlington, 

'ing:  Closed. 
:^  m:  Dr.  Machi  F.  Dilworth, 
■    or.  National  Science 
\.  lington  VA.  22230,  Telephone 


'  'eeting:  To  provide  advice  and 
:'  ins  concerning  proposals 
:  .SF  for  financial  support, 
-eview  and  evaluate  DOE/NSF/ 
ncy  Collaborative  Research  in 
proposals  as  part  of  the 
-ss  for  awards. 

Closing:  The  prop>osals  being 
ide  information  of  a 
confidential  nature,  including 
~mation;  financial  data,  such  as 
salaries;  and  ;  -^rsonal  information 
concerning  ■    lividuals  associated  with  the 
proposals  T    'se  matters  are  exempt  under  5 
U.S.C.  552b>      (d),  and  (6)  of  the  Government 
in  the  Sunsh    e  Act. 

Dated:  Apr    8,  1994. 
M.  Rebecca  \^  mkler. 
Committee  M  nagement  Officer. 
[FR  Doc.  94-<<>i55  Filed  4-13-94;  8:45  am] 
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discussion  of  current  status,  future  plans,  and 
goals  and  assessments  of  the  Cellular 
Organization  Program. 

Closed  session:  Monday.  May  2, 1994;  9:15 
to  6  p.m. — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
techaical  information;  financial  r'.i'd.  such  as 
salaries;  and  p)ersonal  information 
concerning  individuals  associated  ".ith  the 
proposals.  These  matters  are  excnm'  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  94-8956  Filed  4-13-94         >  am] 

BtLUNQ  CODE  7S55-01-M 


Advisory  Piinei  for  Cell  Biology;  Notice 
of  Meeting 

In  arc    .  nee  with  the  Federal 
Advi.K  >-    ■  .inmittee  Act  (Pub.  L.  92- 
463,  b^  -      i^ded),  the  National  Science 
Foundaiit^i.  ..nnounces  the  following 
meeting:  Advisory  Panel  for  Cell 
Biology: 

Name:  Advisory  Panel  for  Cell  Biology. 

Date  and  Time:  May  2-4, 1994;  8:30  a.m. 
to  6  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  room  340,  Arlington,  VA 
22230. 

Type  of  Meeting:  Part  open. 

Contact  Persons:  Dr.  Eve  Ida  Baralc, 
Program  Director  and  Dr.  Geza  Hrazdina 
Program  Director  for  Cellular  Organization 
Prc^ram,  Division  of  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  room  655,  Arlington, 
VA  22230,  (703)  30&-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
support 

A^nda:  Open  session:  Monday,  May  2, 
1994, 8:30  am  to  9:1S  a.m.— General 


Special  Emphasis  Panel  in  C     -> 
Disciplinary  Activities;  Notic<     * 
Meeting 

In  accordance  with  the  Feo     < 
Advisory  Committee  Act  (Pu'.       92- 
463.  as  amended),  the  Nations'  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities,  Panel  Meetir^  (1193). 

Date  and  Time:  May  2-4. 1994; »»     >  a.m. 
to  5  p.m. 

Place:  The  Virginian.  1500  Arlme'   n 
Boulevard.  Arlington,  VA  22209. 

Type  of  Meeting:  Closed. 

Contact  Person(s);  Forbes  Lewis.  Program 
Director,  CISE/CDA,  room  1160,  National 
Science  Foundation,  4201  Wilson  Bnulevard, 
Arlington,  VA  22230.  Telephone:  (70J)  306- 
1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  National 
Young  Investigator  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.SX:.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8, 1994. 
M.  lebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-8949  Filed  4-13-94;  8:45  am] 
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Special  Emphasis  Panel  in  Electrical  & 
Communications  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L,  92- 
463,  as  amended),  the  National  Science 


Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Electrn 
&  Communications  Systems 

Date  and  Time:  May  3, 1994, 8  a.m.  to  5 
p.m. 

Place:  NSF,  room  365,  4201  Wilson  Blvd. 
Arlington,  VA. 

Contact:  Dr.  Albert  B.  Harvey,  Prograni 
Director,  ECS,  room  675,  National  Science 
Foundation  (703)  306-1361. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  ar' 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
applications  of  Research  Initiation  and 
Research  Equipment  proposals. 

Reason  For  Closing:  The  proposals  hey 
reviewed  include  information  of  a 
proprietary  confidential  nature,  includu. 
technical  information;  financial  data,  su- 
salaries,  and  f>ersonal  information 
concerning  individuals  associated  with  ' 
proposals.  These  matters  are  exempt  un 
U.S.C  552b.  (c)(4)  and  (6)  of  the  Cover; 
in  the  Sunshine  Act. 

Dated:  April  8. 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-8942  Filed  4-13-94;  8:45  am, 

BtLUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Electrtc 
and  Communications  Systems;  No 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  ^  -' 
463,  as  amended),  the  National  S< ;  : 
Foundation  announce*  "<»'  tollow  . 
meeting: 

Name:  Special  Empr 
and  Communication-. 

Date  and  Time:  Ma>  •    • 

to  5  p.m. 

Place:  Room  390,  NSF  •» 
Boulevard,  Arlington,  V* 

Type  of  Meeting:  Clo 

Contact  Person:  Dr.  V- 
Program  Director,  Quan 
Waves,  and  Beams,  Divi 
Communications  Systen-, 
Boulevard,  room  675,  Arl. 
Telephone:  (703)  306-1 33y 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  fqr  financial  support. 

Agenda:  To  review  and  evaluate  Resear 
Initiation  and  Research  Equipment  Prop< 
as  part  of  the  selection  process  for  awaro 

Reason  for  Closing:  The  proposals  ben 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  includ 
technical  information;  financial  data,  such 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552b(c)  (41 
and  (6)  the  Government  in  the  Sunshine  Act. 


•Iv.. 


. :  Ttru  « 

4201  V\ 

■11,  VA  222J 
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Dated:  April  8.  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  94-8947  Filed  4-13-94;  8  45  am] 
B4LUN0  COOE  7555-01-M 


Special  Emphasis  Panel  in  Electrical  & 
Communications  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Narac:  Special  Emphasis  Panel  in  Electrical 
&  Communications  Systems. 

Date  and  Time:  May  5-6,  1994,  8  a.m.  to 
5  p.m. 

Place:  NSF,  room  580,  4201  Wilson  Blvd., 
Arlington,  VA. 

Contact:  Dr.  Lawrence  S.  Goldberg.  Acting 
Division  EHrector.  ECS,  room  675.  National 
Science  Foundation  (703)  306-1339. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  of  Research  Initiation  and 
Resparch  Equipment  proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
ll.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8, 1994. 
M.  Rebecca  Winider, 
Committee  Management  Officer 
IFR  Doc.  94-8951  Filed  4-13-94;  8:45  am) 
BH.UNC  COOC  TSaS-OI-M 


Advisory  Panel  for  Genetics  A  Nucleic 
Acids;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Name:  Advisory  Panel  for  Genetics  h 
Nucleic  Acids. 

Date  and  Time:  May  4-6, 1994  from  8.30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  room  370,  Arlington,  VA 
22230. 

Type  of  Meeting;  Closed,  except  for  open 
session  on  May  5th  from  12  p.m.  until  2  p  m. 
The  discussion  will  concern  goals  and 
assessments  for  the  Genetics  Ouster. 

Contact  Person;  Dr.  DeLill  Nasser.  Program 
Director  for  Genetics,  Division  of  Molecular 
and  Cellular  Biosciences.  room  655.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1431 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Open  Session:  May  5, 1994 — ^12 
p.m.  to  2  p.m. 

Closed  Session:  May  5,  1994—9 am.  to  12 
p.m.  and  2  p.m.  to  5  p.m.  Also,  on  May  4th 
and  5th,  1994—9  am.  to  5  p.m.  To  review 
and  evaluate  proposals  submitted  to  the 
Genetics  Pro^m  in  the  Division  of 
Molecular  *  Cellular  Biosciences  at  NSF  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Aprils,  1994. 
M.  Rebecca  Winkier. 

Committee  Management  Officer. 

[FR  Doc.  94-8954  Filed  4-1.3-94;  8:45  am) 
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Advisory  Panel  for  Neuroscience; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1193). 

Date  and  Time:  May  2  4  3,  1994;  9  a.ra.- 
5  p.m. 

Place:  National  Science  Foundation,  room 
370.  4201  Wilson  Boulevard,  Arlington.  VA 
22230. 

T\'pe  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Karen  Sigvardt. 
Program  Director.  Neuroendocrinology, 
Division  of  Integrative  Biology  and 
Neuroscience.  suite  685.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  222.30.  Telephone:  (703)  30&- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Closed  session  May  2  »  3.  1994; 
9  a.m.-5  p  m.,  except  where  noted  below.  To 
review  and  evaluate  Neuroendocrinology 
proposals  as  part  of  the  selection  process  for 
awards. 

Open  .Session:  May  3rd,  1994  10  a.m.- 
11:30  a.m.;  To  discuss  research  trends  and 
opportunities  in  Neuroscience. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  Including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  inciiiiduals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (§rtJf*4Je  Government 
in  the  Sunshine  Act 


Dated:  April  8,  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc  94-8946  Filed  4-13-94;  8:45  am) 

BILUWO  COOe  755»-01-*l 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advi.sory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research,  Evaluation  and  Dissemination. 

Date  and  Time:  May  3,  1994.  8:30  a.m.  to 
5  p  m.,  May  4,  1994,  8:30  a.m.  to  5  p.m. 

Place:  Holiday  Inn,  4601  North  Fairfax 
Drive,  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Larry  Suter,  Program 
Director.  4201  Wilson  Boulevard,  room  855. 
Arlington.  VA  22230.  Telephone  (703)  306- 
1656. 

Purpwse  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  for  Systemic  arid  Education 
Indicators  to  the  Studies  and  Indicators 
Program. 

Reason  for  Closing;  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  maners  are  within  exemptions 
(4)  and  (6)  of  5  VS.C.  552Wc),  Government 
in  the  Sunshine  Act. 

Dated:  April  8.  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-8941  Filed  4-13-94;  8:45  am) 

BtLUNQ  COOC  75SS-0V-M 


Advisory  Panel  for  Social  and  Political 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  Nations)  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  .Social  and 
Political  Sciences  (#1761). 

Date  and  Time:  May  2-3.  1994,  8:30  a.m. 
to  5  p.m. 

Place:  Room  310,  4201  Wilson  Boule\-ard. 
Arlington,  VA. 

Type  of  Meeting:  Closed 

Contact  Person:  Cheryl  Eavey,  Program 
EHrector,  Division  of  Social,  Behavioral,  and 
Economic  Research,  Room  980  National 
Science  Foundation.  4201  Wilson  Boulevard. 
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Arlington.  VA  22230.  Telephone;  (703)  306- 
1760. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  propxtsals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Methodology,  Measiu«ment,  and  Statistic 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  conridential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
.  proposals.  These  matters  are  exempt  under  5 
U.S.C  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  8, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-8948  Filed  4-13-94;  8:45  am] 
BILUNC  COOE  75S5-«t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report  Section, 
208  Report  SutMnitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  Vol.  16.  No.  3). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  firom  the  standpoint  of  public 
health  or  safety."  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  or  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  occurrences. 

The  report  to  Congress  is  for  the  third 
calendar  quarter  of  1993.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described. 

This  report  discusses  two  abnormal 
occurrences  at  NRC-licensed  facilities. 
One  involved  a  medical  sodium  iodide 
misadministration  and  one  involved  a 
1981  fatal  radiation  exposure  of  a 
radiographer.  One  industrial 
radiographer  overexposure  event  and 
four  medical  misadministrations  that 
were  reported  by  the  Agreement  States 
are  also  discussed,  based  on  information 
provided  by  the  Agreement  States  as  of 


November  1. 1993.  The  report  also 
contains  information  updating  four 
previously  reported  abnormal 
occurrences  at  NRC-licensed  facilities 
and  three  reported  by  the  Agreement 
States,  and  includes  information  on  two 
other  events  of  interest. 

Appendix  D  has  been  added  to  this 
report  which  includes  events  submitted 
by  Agreement  States  that  are  likely  to  be 
categorized  as  abnormal  occurrences. 
For  these  events,  insufficient 
information  was  available  as  of 
November  1, 1993,  to  positively  identify 
them  as  abnormal  occurrences. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the' 
NRC  Public  Document  Room.  2120  L 
Street  N\V.  (Lower  Level),  Washington, 
DC  20555,  or  at  any  of  the  nuclear 
power  plant  Local  Public  Document 
Rooms  throughout  the  country. 

Copies  of  NUREG-0090.  Vol.  16,  No. 
3  (or  any  of  the  previous  reports  in  this 
series),  may  he  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082.  A  year's  subscription  to  the 
NUREG-0090  series  publication,  which 
consists  of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

Deted  at  Rockville,  MD  this  8th  day  of 
April,  1994. 

For  the  Nuclear  Regulatory  Commission. 
loha  C  Hoyle, 

Assistant  Secretary  of  the  Commission. 
[FR  Doc.  94-9007  Filed  4-13-94;  8:45  am) 

BtLUNG  COOe  7590-01-M 


Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  63rd 
meeting  on  Wednesday  and  Thursday, 
April  20  and  21, 1994.  in  room  P-110, 
7920  Norfolk  Avenue,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  April 
20, 1994 — 8:30  a.m.  until  6  p.m.; 
Thursday,  April  21, 1994— «:30  a.m. 
until  6  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 


JMI 


A.  Volcanism  Studies  Underway  in 
the  Characterization  of  the  Yucca 
Mountain  Site — Discuss  site 
characterization  studies  related  to 
volcanism  with  the  EXDE  staff  and  gain 
additional  insights  into  the  NRC  staffs 
volcanology  research  program. 

B.  Nuclear  Waste  Technical  Review 
Board  Meeting  on  Saturated  Zone 
Hydrology — Hear  a  report  from  ACNW 
members  and  staff  that  attended  this 
meeting. 

C.  MuIti-Purpose  Canister  (MPC) 
Concept — Discuss  with  the  EXDE  and 
NRC  staffs  the  MPC  concept  which 
utilizes  a  single  canister  for  spent  fuel 
storage,  transportation  and  disposal. 

D.  Meet  with  the  Director  of  the  Waste 
Management  Divisions.  NMSS — Discuss 
the  status  of  staff  progress  in  resolving 
the  "important  to  safety"  issue  as 
related  to  the  DOE  petition  to  revise  the 
design  basis  accident  for  a  high-level 
waste  repository  and  other  items  of 
possible  interest. 

E.  Future  Activities — Discuss  topics 
proposed  for  consideration  by  the  full 
Committee  and  working  groups. 

F.  New  Members — Discuss  matters 
related  to  the  appointment  of  new 
members,  and  organizational  and 
personnel  matters  related  to  the  ACNW 
members  and  ACNW  staff.  Portions  of 
this  session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 

G.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6.  1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committet;,  I'  • 
consultants,  and  staff.  The  ACKS  Office 
is  providing  staff  support  for  the  ACNW. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Executive  Director  of 
the  ACRS  O^ce  as  far  in  advance  as 
practical  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 


this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Executive  Director  of  the  office  of 
the  ACRS,  Dr.  John  T.  Larkins 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings' may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  April  8. 1994. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-8913  Filed  4-13-94;  8:45  am] 
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[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Co.,  et  al.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  The  Cleveland  Electric 
Illuminating  Company.  Centerior 
Ser\'ice  Company,  Duquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and 
Toledo  Edison  Company  (the'licensee), 
for  operation  of  the  Perry  Nuclear  Power 
Plant,  Unit  No.l,  located  in  Lake 
County,  Ohio. 

The  proposed  amendment,  requested 
by  the  licensee  by  letter  of  December  16, 
1993,  would  represent  a  full  conversion 
from  the  current  Technical 
Specifications  (TSito  a  set  of  TS  based 
on  NUREG-1434,  'Tajoroved  BWR/6 
Technical  Specifications,"  Revision  O, 
September  1992.  NUREG-1434  has  been 
developed  through  working  groups 
composed  of  both  NRC  staff  members 
and  the  BWR/6  owners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Final  NRC 
Policy  Statement  on  Technical 
Specification  Improvements  to  the 
current  Perry  Nuclear  Power  Plant 
Technical  Specifications  utilizing  BWR 
Owners'  Group  (BWROG)  report  NEDO- 
31466,  "Technical  Specification 
Screening  Criteria  Application  and  Risk 


Assessment,"  (and  Supplement  1)  as 
incorporated  in  NUREG-1434. 

The  licensee  has  categorized  the 
proposed  changes  into  four  general 
groupings.  These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  reformatting,  renumbering  and 
rewording  of  the  existing  TS.  The 
reformatting,  renumbering  and 
rewording  process  reflects  the  attributes 
of  NUREG-1434  and  do  not  involve 
technical  changes  to  the  existing  TS. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  of  inclusion  in  TS  as 
identified  in  the  Application  of 
Selection  Criteria  to  the  Perry  TS.  The 
affected  structures,  systems, 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents. 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  50.59.  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59  and  subject  to  the  change 
control  provision  in  the  Administrative 
Controls  Section  of  the  TS.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  continue  to  ensure  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis. 

Changes  characterized  as  less 
restrictive  have  been  subdivided  into 
four  additional  subcategories.  They 
include: 

(A)  Relocating  details  to  TS  Bases,  the 
Updated  Safety  Analysis  Report 
(USAR),  or  procedures.  The 
requirements  to  be  transposed  from  the 
TS  to  the  Bases.  USAR  or  procedures  are 
the  same  as  those  currently  included  in 


the  existing  TS.  The  TS  Bases.  USAR 
and  procedures  containing  the  relocated 
information  are  subject  to  10  CFR  50.59 
and  are  subject  to  the  change  control 
provisions  in  the  Administrative 
Controls  section  of  the  TS. 

(B)  Extension  of  instrumentation 
surveillance  test  intervals  (STIs)  and 
allowed  outage  times  (AOTs).  The 
proposed  changes  affect  only  the  STIs 
and  /^OTs  and  will  not  impact  the 
function  of  monitoring  system  variables 
over  the  anticipated  ranges  for  normal 
operation,  anticipated  operational 
occurrences,  or  accident  conditions. 
However,  the  changes  are  expected  to 
reduce  the  test  related  plant  scrams  and 
test  induced  wear  on  the  equipment. 
General  Electric  topical  reports  GENE- 
770-06-1  and  GENE-770-06-2  showed 
that  the  effects  of  these  extensions  of 
STIs  and  AOTs,  which  produced 
negligible  impact,  are  bounded  by 
previous  analyses.  Further,  the  NRC  has 
reviewed  these  reports  and  approved 
the  conclusions  on  a  generic  basis. 

(C)  Relocation  of  instrumentation  only 
requirements  (which  provide  no  post- 
accident  function).  These  requirements 
are  part  of  routine  operational 
monitoring  and  are  not  considered  in 
the  safety  analysis.  Changes  made  to  the 
Bases,  USAR  and  procedures  containing 
the  relocated  information  will  be  made 
in  accordance  with  10  CFR  50.59  and 

are  subject  to  the  change  control  1 

provisions  in  the  Administrative  j 

Controls  section  of  the  TS.  These  j 

proposed  changes  will  not  impose  or        ] 
eliminate  any  requirements.  j 

(D)  Other  less  restrictive  changes.  ' 
Additional  changes  that  result  in  less        ; 
restrictions  in  the  TS  are  discussed 
individually  in  the  licensee's  submittal. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  16,  1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\'ene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 


17800  Federal  Regi^er  /  Vol.  59,  No.  72  /  Thursday,  April  14.  1994  /  Notices 


Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Perry  Public  Library,  3753  Main  Street. 
Perr\'.  Ohio  44081.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretar>'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resuhs  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\  ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alfeged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 


genuine  dispute  exists  with  the 
applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretar>'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  fiied 
during  the  last  ter  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  248-5100 
(in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  N.  Hannon,  Director,  Project 
Directorate  III-3:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Jay  E.  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
forbearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  af^er  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 


comment  of  its  proposed  finding  of  no 
significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  16, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Perry  Public  Library, 
3753,  Main  Street,  Perr>-,  Ohio  44081. 

Dated  at  Rockviile.  Maryland,  this  13th  day 
ofAprin994. 

For  the  Nuclear  Regulator)-  Commission. 
)on  B.  Hopkins, 

Senior  Project  Manager.  Project  Directorate 
III-3.  Division  of  Reactor  Projects  III/I\\  Office 
of  Nuclear  Reactor  Regulation. 
IFK  Doc.  94-9008  Filed  4-13-94;  8:45  am] 
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Illinois  Power  Co.,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

[Docket  No.  50-461] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62,  issued  to  Illinois  Power  Company 
(the  licensee),  for  operation  of  the 
Clinton  Power  Station.  Unit  1,  located 
in  Devvitt  County,  Illinois. 

The  proposed  amendment,  requested 
by  the  licensee  by  letter  of  October  26, 
1993,  would  represent  a  full  conversion 
from  the  current  Technical 
Specifications  (TS)  to  a  set  of  TS  based 
on  NUREG-1434,  "Improved  BVVR/6 
Technical  Specifications,"  Revision  0. 
September  1992.  NUREG-1434  has  been 
developed  through  working  groups 
composed  of  both  NRC  staff  members 
and  the  BWR/6  ouners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Final  NRC 
Policy  Statement  on  Technical 
Specification  Improvements  to  the 
current  Clinton  Power  Station  Technical 
Specifications  utilizing  BWR  Owners' 
Group  (BWROG)  report  NEDO-31466. 
"Technical  Specification  Screening 
Criteria  Application  and  Risk 
Assessment,"  (and  Supplement  1)  as 
incorporated  in  NUREG-1434. 

The  licensee  has  categorized  the 
proposed  changes  into  four  general 
groupings.  These  groupings  are 
characterized  as  administrative  changes. 


relocated  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Administrative  changes  are  those  that 
involve  reformatting,  renumbering  and 
rewording  of  the  existing  TS.  The 
reformatting,  renumbering  and 
rewording  process  reflects  the  attributes 
of  NlJREG-1434  and  do  not  involve 
technical  changes  to  the  existing  TS. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
sun-eillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  of  inclusion  in  TS  as 
identified  in  the  Application  of 
Selection  Criteria  to  the  Clinton  Power 
Station  TS.  The  affected  structures, 
systems,  components  or  variables  are 
not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents. 
Changes  made  to  these  documents  will 
be  made  pursuant  to  10  CFR  50.59.  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59  and  subject  to  the  change 
control  provision  in  the  Administrative 
Controls  Section  of  the  TS.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  continue  to  ensure  process 
variables,  structures,  systems  and 
components  are  maintained  consistent 
with  the  safety  analyses  and  licensing 
basis. 

Changes  characterized  as  less 
restrictive  have  been  subdivided  into 
four  additional  subcategories.  They 
include: 

(A)  Relocating  details  to  TS  Bases,  the 
Updated  Safety  Analysis  Report 
(USAR),  or  procedures.  The 
requirements  to  be  transposed  from  the 
TS  to  the  Bases,  USAR  or  procedures  are 
the  same  as  those  currently  included  in 
the  existing  TS.  The  TS  Bases,  USAR 
and  procedures  containing  the  relocated 
information  are  subject  to  10  CFR  50.59 
and  are  subject  to  the  change  control 
provisions  in  the  Administrative 
Controls  section  of  the  TS. 
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(B)  Extension  of  instrumentation 
surveillance  test  inten'als  and  allowed 
outage  times.  The  proposed  changes 
affect  only  the  STIs  and  AOTs  and  will 
not  impact  the  function  of  monitoring 
system  variables  over  the  anticipated 
ranges  for  normal  operation,  anticipated 
operational  occurrences,  or  accident 
conditions.  However,  the  changes  are 
expected  to  reduce  the  test  related  plant 
scrams  and  test  induced  wear  on  the 
equipment.  General  Electric  Topical 
Reports  GENE-770-06-1  and  GENE- 
770-06-2  showed  that  the  effects  of 
these  extensions  of  STIs  and  AOTs, 
which  produced  negligible  impact,  are 
bounded  by  previous  analyses.  Further, 
the  NRC  has  reviewed  these  reports  and 
approved  the  conclusions  on  a  generic 
basis. 

(C)  Relocation  of  instrumentation  only 
requirements  (which  provide  no  post- 
accident  function).  These  requirements 
are  part  of  routine  operational 
monitoring  and  are  not  considered  in 
the  safety  analysis.  Changes  made  to  the 
Bases,  USAR  and  procedures  containing 
the  relocated  information  will  be  made 
in  accordance  with  10  CFR  50.59  and 
are  subject  to  the  change  control 
provisions  in  the  Administrative 
Controls  section  of  the  TS.  These 
proposed  changes  will  not  impose  or 
eliminate  any  requirements. 

(D)  Other  less  restrictive  changes. 
Additional  changes  that  result  in  less 
restrictions  in  the  TS  are  discussed 
individually  in  the  licensee's  submittal. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  16. 1994.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  N\V.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Libary,  120 
West  Johnson  Street.  Clinton,  Illinois 
61 727.  If  a  request  for  a  hearing  or 
petition  for  leave  to  inter\'ene  is  filed  by 


the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3J  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  schedule  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scop>e  of  the 
amendments  under  consideration.  The 
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contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  248-5100 
(in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  N.  Hannon.  Director,  Project 
Directorate  III-3:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  the  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Ckjunsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Sheldon  Zabel.  Esq.. 
Schiff.  Hardin  and  Waite.  7200  Sears 
Tower,  233  Wacker  Drive.  Chicago. 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(B)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  al^er  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazairds  considerations  in 
accordance  with  10  CFR  50.91  and 
50.92. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  26, 1993. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  Vespasian  Warner  Puhlic 
Librar)',  120  Johnson  Street,  Clinton, 
Illinois  61727. 

Dated  at  Rockville.  Marjland.  this  7th  day 
ofAprill994. 

For  the  Nuclear  Regulator^'  Commission. 
John  N.  Hannon. 

Director,  Project  Directomte  111-3.  Division 
of^eoctoT  Projects  Uh'N,  Office  ofSuclear 
Reactor  Regulation. 
[FR  IDoc.  94-9009  Filed  4-13-94;  8:45  am) 

BILUNC  CODE  75KM>1-M 


[Docket  No.  70-3070-ML;  ASLBP  Docket 
NO.91-641-02-ML1 

Louisiana  Energy  Services,  L.P.; 
Claiborne  Enrichment  Center  (Special 
Nuclear  Materials  License; 
Reconstitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  for  Louisiana  Energy 
Services,  L.P.  (Claiborne  Enrichment 
Center),  with  the  above-identified 
Docket  No.,  is  hereby  reconstituted  by 
appointing  Administrative  Judge 
Thomas  S.  Moore  as  Chairman  of  the 
Ucensing  Board  in  place  of 
Administrative  Law  Judge  Morton  B. 
Margulies  who  is  unavailable  to  serve  to 
the  end  of  the  case. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

Thomas  S.  Moore,  Chairman,  Richard  F. 
Cole,  Frederick  J.  Shon. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(19ao).  The  address  of  the  new 
Chairman  is: 

Thomas  S.  Moore,  Chairman.  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Retgulatory  Commission,  Washington.  DC 
20555. 
Dated  at  Bethesda,  Mar>'land.  this  7th  day 

of  April!  994. 

B.  Paul  Cotter.  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

IFR  Doc.  94-8914  Filed  4-13-94;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval  of 
Collection  of  Information  Under  the 
Paperwork  Reduction  Act;  Requests 
for  PBGC  Approval  of  Multiemployer 
Plan  Amendments 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  request  forOMB 

approval. 

SUIWkiary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC' )  has  requested 
that  the  Office  of  Management  and 
Budget  ("OMB")  extend  approval,  under 
the  Paperwork  Reduction  Act.  of  a 
collection  of  information  in  its 

regulation  on  Procedures  for  PBGC 

Approval  of  Plan  Amendments  (29  CFR 
part  2677)  (OMB  control  number  1212- 
0031;  expires  May  31, 1994).  The  effiect 
of  this  notice  is  to  advise  the  public  of 
the  PBGC's  request  and  solicit  public 
comment  on  this  collection  of 
information. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1212- 
0040),  Washington,  DC  20503.  The 
PBGC's  request  for  extension  will  be 
available  for  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  240. 1200  K  Street 
NW..  Washington.  DC  20005-4026, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Neibrief,  Attorney.  Office  of  the 
General  Counsel.  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street 
NW..  Washington.  DC  20005-4026,  202- 
326-4024  (202-326-4179  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  programs  under 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA")  (29  U.S.C.  1001  et 
seq.).  Section  4220  of  ERISA  (29  U.S.C. 
1400)  requires  the  plan  sponsor  of  a 
multiemployer  pension  plan  covered  by 
Title  IV  of  ERISA  to  submit  for  PBGC 
review  certain  plan  amendments 
authorized  by  ERISA  sections  4201 
through  4219  (29  U.S.C  1381-1399). 
These  amendments  deal  with 
modification  of  the  statutory  provisions 
regarding  when  a  withdrawal  from  a 
multiemployer  plan  occurs  and  how  the 
withdrawing  employer's  withdrawal 
liability  is  determined.  Any  such 
amendment  is  effective  only  if  the  PBGC 
approves  it  or,  within  90  days  after 


receiving  notice  and  a  copy  of  the 
amendment,  fails  to  disapprove  iL  The 
PBGC  may  disapprove  an  amendment 
onJy  if  it  determines  that  the 
ompndment  cre.-tr^s  an  unreasonable  risk 
of  less  to  plan  participants  and 
bcnRfici.ir.es  or  to  the  PBGC. 

Part  2fi77  ..'•  ihe  PBGC's  reguldtior.s 
[2')  CFR  port  2C-77).  Procedures  for 
PBGC  Apcr.,^  -.!  of  Plan  Amendments, 
includes,  in  §  2B;7.2,  ruies  for  plan 
sponsor  rf-!-.-'st:5  fc.r  agfmcy  approval  of 
inultiemplu  ••;7  plan  amendments. 
Paragraph  {.i'  of  §  2677.2  requires  the 
sjbniission  of  rnforrr.ation  that  the 
PBGC  needs  to  !d«ntify  a  plan  and 
evaluate  the  ri-  k  of  loss,  if  any,  posed 
by  the  ampndmurit  (and,  hence, 
'Jetemiine  w:  ether  it  should  disapprove 
the  amendment).  The  regulation  also 
permits  submission  of  olliex  information 
the  plan  sponsor  believ^to^  pertinent 
to  its  requests.  'v    ^ 

The  PBGC  is  requt^tnif^that  the  Office 
of  Management  and  Budggt-r'OMB") 
extend  approval  of  this  collection  of 
information  (OMB  control  number 
1212-0031;  expires  May  31.  1994)  for 
another  three  years.  The  egency 
estimates  that  it  will  receive  three 
requests  annually  and  that  each  request 
will  take  two  hours  to  prepare,  for  a 
total  annual  burden  of  six  hours. 

Issued  in  Washington.  DC  this  8th  day  of 
April.  1994. 

Martm  Slate. 

Executhf  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  94-8885  Filed  4-13-94;  8:45  am) 
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Pendency  of  Request  for  Exemption 
From  the  Bond/Escrow  Requirement 
Relating  to  the  Sale  of  Assets  by  an 
Employer  That  Contributes  to  a 
Multiemployer  Plan;  San  Francisco 
Baseball  Associates,  L.P. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 


SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  the  San  Francisco  Baseball 
Associates,  L.P.  for  an  exemption  from 
the  bond/escrow  requirement  of  section 
4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Aci  of  1974, 
as  amended,  with  respect  to  the  Major 
League  Baseball  Flayers  Beneru  P\an. 
Section  4204|aKl)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  rx)t  constitute  a  complete  or 
partial  withdrawal  from  the  pUn  if 
certain  coDditions  are  met.  One  of  these 


conditicMis  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
Dve-pian-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBC<:  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  e.v;,mption  request.  The 
purpose  of  this  not  ire  is  to  advise 
interested  persons  of  the  exemption 
request  and  .sohcit  their  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  May  31,  1994. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Pension  Benefit  Guaranty 
Corporation.  Office  of  the  General 
Counsel,  1200  K  Street,  N\V., 
Washington,  DC  20005-4026,  or  hand- 
delivered  to  suite  340  at  the  above 
address  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  The  non- 
confidential portions  of  the  request  for 
an  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  suite  240,  at  the  above 
address,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Bruce  Campbell,  Office  of  the  General 
Counsel.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington.  DC  20005-4026;  telephone 
202-326-4125  (202-326-4179  for  TTY 
and  TDD).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act '),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withd.rawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(AHC).  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 


preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  th^  pi.in,  the  seller 
shall  be  secondanly  li.-jbie  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(bUl) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204.  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC  ")  to  grant 
individual  or  class  variaiKes  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  oi  section  4204 
indicates  a  Congressiorwl  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transaction*.  Senate 
Committee  on  Labor  and  Human 
Resources.  96th  Cong..  2nd  Sess..     S. 
1076.  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  Print,  April  1980);  128  Cong. 
Rec.  S10117  (July  29, 1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  tran.sact»on  satisfies  the 
other  requirements  of  section  4204(aMl). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/ escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (§§  2643.12-2643.14)  is  to  be 
made  to  the  plan  in  question.  The  PBGC 
will  consider  waiver  requests  only  when 
the  request  is  not  based  on  satisfaction 
of  one  of  the  four  regulatory  tests  or 
when  the  parties  assert  that  the  financial 
information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  552(b)(4)  {the  Freedom  of 
Information  Act). 
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Under  §  2643.3  of  the  regulation,  the 
PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(h)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
the  San  Francisco  Baseball  Associates, 
L.P.  (the  "Buyer")  for  an  exemption 
from  the  bond/escrow  requirement  of 
section  4204(a)(1)(B)  with  respect  to  its 
purchase  of  the  San  Francisco  Giants 
(the  "Seller")  on  November  20,  1992.  In 
the  request,  the  Buyer  represents  among 
other  things  that: 

1.  The  Major  League  Baseball  Players 
Benefit  Plan  (the  "Plan")  was 
established  and  is  maintained  pursuant 
to  a  collective  bargaining  agreement 
between  professional  major  league 
baseball  teams  and  the  Major  League 
Baseball  Players  Association. 

2.  The  Seller  was  a  participating 
employer  in  the  Plan. 

3.  Tne  major  league  clubs  have 
established  the  Major  Leagues  Central 
Fund  (the  "Central  Fund")  pursuant  to 
the  "Major  League  Agreement  in  re 
Major  Leagues  Central  Fund."  Under 
this  agreement,  contributions  to  the  Plan 
for  all  participating  employers  are  paid 
by  the  Office  of  the  Commissioner  of 
Baseball  from  the  Central  Fund  on 
behalf  of  each  participating  employer  in 
satisfaction  of  the  employer's  pension 
liability  under  the  Plan's  funding 
agreement.  The  monies  in  the  Central 
Fund  are  derived  directly  from  (i)  gate 
receipts  from  All-Star  games,  (ii)  radio 
and  television  revenues  from  World 
Series,  League  Championships, 
intradivision  play-offs  and  All-Star 
games,  and  (iii)  certain  other  radio  and 
television  revenues,  including  revenues 
from  foreign  broadcasts,  of  regular  and 
exhibition  games. 

4.  During  the  1992  Plan  year, 
approximately  $34.1  million  was  paid 
into  the  Plan  on  behalf  of  all  major 
league  clubs.  In  that  year  revenues  to 
the  Central  Fund  exceeded  expenses, 
including  contributions  to  the  Plan,  by 
approximately  $354  million. 

5.  The  amount  of  the  bond/escrow 
required  under  section  4204  (a)(1)(B)  of 


ERISA  is  $1,412,077.  and  the  estimated 
amount  of  the  withdrawal  liability  that 
the  Seller  would  incur  if  not  for  section 
4204  is  $4,796,483. 

I  6.  The  contract  of  sale  between  the 
Buyer  and  the  Seller  was  effective 
November  20.  1992.  and  the  final 
closing  occurred  on  January  14. 1993. 

7.  The  contract  of  sale  provides  tha» 
the  Buyer  agrees  "to  contribute  to  the 
Plan  substantially  the  same  number  o' 
contribution  base  units  which  the  Seller 
had  an  obligation  to  contribute  to  the 
Plan." 

8.  The  contract  of  sale  further 
provides  that  "[i]f  the  Buyer  thereaftf-' 
but  prior  to  the  end  of  the  fifth  plan  y^-ar 
commencing  after  the  closing,  partial  v 
or  completely  withdraws  from  the  Pl^n. 
the  Seller  will  be  secondarily  liable  Inr 
any  withdrawal  liability  it  would  have 
had  to  the  Plan  *   *   *." 

9.  In  support  of  the  waiver  request 
the  requestor  asserts  that: 

"[Bjecause  the  Plan  is  funded  directly 
from  the  Revenues  which  are  paid  from 
the  Central  Fund  directly  to  the  [Plan's] 
Trust  without  first  passing  through  the 
hands  of  any  of  the  Employers,  the  Plan 
enjoys  adequate  security  *  *  *.  A 
change  in  ownership  of  an  Employer 
does  not  in  any  way  affect  the  obligation 
to  fund  the  Plan  *   •   *  nor  create  the 
possibility  that  there  will  be  difficulty 
in  collecting  Plan  contributions  due 
from  any  new  owTier  *   *   *." 

10.  A  complete  copy  of  the  non- 
confidential portions  of  the  request  has 
been  sent  to  the  Plan  and  the  Union  by 
certified  mail,  return  receipt  requested. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received, 
as  well  as  the  relevant  non-confidential 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington,  DC.  on  this  7th  day 
of  Aprilig94. 
Martiii  Slate, 
ExecuUve  Director 
(PR  Doc  94-8994  Filed  4-13-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-33872;  File  No.  SR-CBOE- 
94-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Chicago  Board  Options  Exchang*' 
Inc.,  Relating  to  Options  on  the  CBOt 
Real  Estate  Investment  Trust  Index 

April  7, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  8, 1994.  t 
Chicago  Board  Options  Exchange,  Ini 
("CBOE"  or  "Exchange")  filed  with  t  . 
Securities  and  Exchange  Commissioi 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  ant 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commiss 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chan. 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  ■ 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  list  ar 
trade  cash-settled,  European-style 
options  on  the  CBOE  Real  Estate 
Investment  Trust  Index  ("RETT  Index") 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CBOE.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
options  on  an  industry  index,  the  CSOE 
REIT  Index,  in  accordance  with  CBOE 
Rule  24.2. 

The  REIT  Index  wdll  reflect  a  segment 
of  the  U.S.  equity  securities  market  that 
currently  is  not  represented  in  the 


derivatives  markets  and,  as  such,  will 
offer  investors  a  low-cost  means  to 
achieve  diversification  or  to  tilt  a 
portfolio  toward,  or  away  from,  real 
estate  investments.  The  RETT  Index  will 
provide  retail  and  institutional  investors 
with  a  means  to  benefit  from  forecasts 
about  the  financial  performance  of  real 
estate  investment  trusts  ("REITs  1  and 
their  underlying  real  estate  assets. 
Options  on  the  index  also  may  be  used 
by  portfolio  managers  and  investors  to 
provide  a  performance  measure  and 
evaluation  guide  for  passively  or 
actively  managed  REITs,  and  may  serve 
as  a  means  of  hedging  the  risk.?  of 
investing  in  real  estate  generally,  and 
REIT  stocks  in  particular. 

The  RETT  Incfex  is  based  on  twenty- 
five  REIT  slocks.  Twenty-three  of  those 
stocks  currently  trade  on  the  New  York 
Stock  Exchange,  and  two  currently  trade 
on  the  American  Stock  Exchange.  The 
REIT  Index  is  price-weighted  and  will 
be  calculated  on  a  real-time  basis  using 
last-sale  prices  of  the  securities 
underhfing  the  index. 

The  REIT  Index  is  composed  of  stocks 
that  ranged  in  market  capitalization 
from  $220.2  million  to  $1.1  billion  as  of 
February  14. 1994.  The  median 
capitalization  as  of  that  date  was  $518.7 
million.  The  stock  with  the  largest 
weight  in  the  index  accounted  for  6.5 
percent  of  the  total  weighting,  while  the 
smallest  weighted  stock  accounted  for 
1 . 1  percent  Four  of  the  component 
stocks  are  currently  the  subject  of 
trading  in  equity  options,  and  the 
balai>ce  of  the  component  stocks  meet 
the  criteria  for  listing  as  equity  options 
under  CBOE  Rule  5.3.  All  component 
stocks  are  "reported  securities"  under 
Rule  llAa3-l  of  the  Act. 

The  RETT  Index  will  be  calculated 
continuously  by  the  CBOE  or  its 
designee,  and  the  index  value  will  be 
disseminated  by  the  CBOE  every  15 
seconds.  If  a  component  stock  currently 
is  not  being  traded,  the  most  recently 
traded  price  will  be  used. 

As  is  the  case  with  other  industry 
indices  that  have  been  approved  for 
trading  on  the  Exchange,  the  REIT  Index 
is  price-weighted,  reflecting  changes  in 
the  prices  of  the  component  stocks  in 
relation  to  the  base  date  of  the  index. 
January  3, 1994.  The  RETT  Index  is 
calculated  by  summing  the  prices  of  the 
component  stocks  and  then  dividing  by 
a  divisor  that  yielded  an  index  value  of 
200.00  as  of  the  base  date. 

The  REIT  Index  will  be  maintained  by 
the  CBOE.  To  assure  continuity  in  the 
index  follovwng  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  resuh  in 
divisor  changes  include,  but  are  not 
limited  to,  removal  and  replacement  of 
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one  component  stock,  component  stock 
splits,  and  financial  restructuring  of  a 
component  RETT. 

The  RETT  Index  will  be  reviewed 
approximately  on  a  monthly  basis  by 
the  CBOE  staff.  The  CBOE  may  change 
the  composition  of  the  RETT  Index  at 
any  time  to  reflect  conditions  in  REIT 
markets.  At  present,  al!  twenty-five 
REITs  represented  in  the  index  invest  a 
preponderance  of  their  assets  (in  most 
cases,  at  least  75  percent)  in  real 
property.  If  a  REIT  that  is  included  as 
a  component  stock  becomes 
unrepresentative  of  RETT  markets,  the 
stock  wnil  be  removed  from  the  index. 
Whenever  removal  is  necessary,  every 
effort  will  be  made  to  replace  the 
removed  stock  with  a  stock  that  is 
suitably  representative.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  stock. 

The  CBOE  most  Hkely  will  maintain 
twenty-five  stocks  in  the  index  at  all 
times.  Absent  prior  approval  by  the 
Commission,  the  CBOE  will  not  increase 
to  more  then  thirty-three  nor  reduce  to 
fewer  than  seve.jteen  the  number  of 
stocks  in  the  RETT  Index,  nor  will  it 
make  any  change  in  the  composition  of 
the  index  that  would  cause  less  than 
ninety  percent  of  the  REIT  Index,  by 
weight,  to  be  composed  of  stocks  that 
are  eligible  for  listing  as  equity  options 
under  CBOE  Rule  5.3. 

The  Exchange  proposes  to  base 
trading  in  options  on  the  RETT  Index  on 
the  full  value  of  the  index.  The 
Exchange  may  list  long-term  index 
option  series  ('LEAPS"),  as  provided  in 
CBOE  Rule  24.9^  The  Exchange  also  may 
provide  for  the  listing  of  reduced-value 
LEAPS,  the  underlying  value  of  which 
will  be  calculated  at  one-tenth  the  RETT 
Index  value.  The  current  and  closing 
index  value  of  any  such  reduced-value 
LEAPS,  after  the  initial  computation, 
will  be  rounded  to  the  nearest  one- 
hundredth.  Strike  price  intervals  will  be 
no  less  than  $5.00  for  every  series  of 
RETT  Index  options,  except  that 
reduced-value  LEAPS  will  have  stock 
price  intervals  that  are  no  less  than 
S2.50. 

REIT  Index  options  will  have 
European-style  exercise  and  will  be 
"A.M.-settled  index  options"  within  the 
meaning  of  the  rules  in  Chapter  XXIV, 
including  CBOE  Rule  24.9,  which  is 
being  amended  to  refer  specifically  to 
REIT  Index  options^  The  proposed 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  Thus,  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 


Thursday)  preceding  the  expiration 
date. 

As  modified  in  this  proposed  rule 
change,  the  Rules  in  Chapter  XXIV  will 
be  applicable  to  RETT  Index  options. 
The  RETT  Index  will  be  deemed  to  be 
"narrow-based"  for  purposes  of  the 
position  limit  requirements  of  CBOT 
Rule  24. 4A.  Ten  reduced-value  options 
will  equal  one  full-value  contract  for 
position  hmit  purposes. 

The  CBOE  has  the  necessary  systems 
capacity  to  support  new  series  of 
options  that  would  resuh  from  the 
introduction  of  REIT  Index  options. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
enable  the  listing  and  trading  of  RETT 
Index  options  subject  to  just  and 
equitable  principles  of  trade  and  is 
structured  to  protect  investors  and  the 
public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 
The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effiecti  veness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commis.sion 
will: 

(A)  By  order  appro\-e  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  charge 
should  be  di-sapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commis.sion.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  Ail  submissions  should  refer  to 
File  No.  SR-CBOE-94-05  and  should  be 
submitted  by  May  5. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  94-8929  Filed  4-13-94;  8:45  am) 

«LUNQ  CODE  B010-01-M 


[Release  No.  34-33871;  File  Nos.  SR-OTC- 
77-03,  SR-OTC-87-07,  and  MSTC-77-01] 

Self-Regulatory  Organizations;  the 
Depository  Trust  Company  and 
Midvvest  Securities  Trust  Company; 
Notice  of  Withdrawal  of  Proposed  Rule 
Changes  Relating  to  Depository 
Interface  Fees 

April  7.  1994. 

On  March  10, 1977.  and  April  13, 
1987,  The  Depository  Trust  Company 
("DTC")  filed  proposed  rule  changes 
(File  Nos.  SR-DTC-77-03  and  SR-DTC- 
87-07)  and  on  March  1, 1977,  the 
Midwest  Securities  Trust  Company 
("MSTC")  filed  proposed  rule  change 
(File  No.  MSTC-77-01)  with  the 
Securities  and  Exchange  Commission 
("Commission")  under  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934.' 
File  numbers  SR-MSTC-77-01  and  SR- 
DTC-77-03  proposed  to  establish 
agreements  whereby  depositories  would 
not  charge  each  other  for  depository 
interface  services  and  to  establish 
participant  fees  fcr  interdepository 
interface  services.  File  number  SR- 
DTC-67-07  proposed  changes  to  the 
jnterdepositofy  interface  participant 
fees.  The  Commission  published  notice 
of  file  numbers  SR-MSTC-77-01.  SR- 
DTC-77-03,  and  SR-DTC-e7-07,  in  the 
Federal  Register  on  March  18, 1977.2 


March  24, 1977, i  and  May  20, 1987,* 
respectively.  On  March  16, 1994,*  and 
March  24, 1994,6  respectively,  DTC  and 
MSTC  withdrew  their  respective 
proposals. 

For  die  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-8930  Filed  4-13-94;  8:45  am] 

BILUNO  COOE  e010-01-M 


[Release  No.  34-33673;  File  No.  SR-OCC- 
91-03] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Modifying  the  Clearing  Fund 
Assessment  Formula 

April  7.  1994. 

On  February  12. 1991.  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-ei-03)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
May  16, 1991,  to  solicit  comments  from 
interested  persons. 2  No  comments  were 
received.  On  March  9, 1994,  OCC  filed 
an  amendment  to  the  proposed  rule 
changB.3  As  discussed  below,  this  order 
approves  the  proposal. 

I.  Description 

The  purpose  of  this  rule  change  is  to 
revise  the  formula  by  which  OCC 
assesses  its  clearing  funds  for  losses 
incurred  as  a  result  of  a  default  by  a 


>  17  CFR  20O.30-3(a)(12)  (1M3). 

1 15  U.S.C.  76s(b)(l)  (1988). 
i  Securities  Exchange  Act  Release  No.  13137 
(Maah  7. 1977).  42  FR  l5l59. 


'  Securities  Exchange  Act  Release  No.  13375 
(March  15.  1977).  42  FR  15996. 

«  Sec«rities  Exchange  Act  Release  No.  24451  (May 
14.  1987).  52  FR  19000. 

*  letter  from  Richard  B.  Nesson.  Executive  Vice 
Presider.t  and  General  Counsel.  DTC,  to  Jerry 
Carpenter.  Branch  Chief.  Division  of  Market 
Regulation  ("Division").  Commission,  (March  16, 
1994). 

••Letter  from  |.  Craig  Long.  Foley  &  Lardner  (legal 
counspl  for  MSTC],  to  lerry  W.  Carpenter,  Branch 
Chief,  Division,  Commission.  (March  24,  1994). 

'  17  CFR  200.30-3(a)(12)  (1992). 

'  15  use.  78s(b)  (1988). 

:  Securities  Exchange  Act  Release  No.  29167  (May 
7,  1991).  56  FR  22744  (File  No.  SR-OCC-91-03). 

3  Letter  from  lean  M.  Cavvley.  CXX.  to  )err>-  VV. 
Carpenter.  Esq.  Chief.  Branch  of  Clearing  Agency 
Rpgulation.  Division  of  Market  Regulation. 
Commij.sion  (March  8,  1993).  The  amendment 
modified  Article  VIW.  section  6  of  OCC's  By-Lawrs 
to  clarih  that  in  the  event  a  clearing  member  seeks 
to  withdraw  from  membership  at  the  time  of  an 
additional  assess.ment  to  the  clearing  funds  and 
such  clearing  member's  computed  contribution  is 
less  than  its  minimum  required  contribution,  the 
clearinf  member  will  be  obligated  to  contribute 
100%  of  the  amount  equal  to  its  minimum 
contribution  less  its  computed  contribution. 


clearing  member  and  for  losses  resulting 
from  the  failure  of  any  bank  or  securities 
or  commodities  clearing  organization. 

OCC  maintains  a  stock  clearing  fund 
to  which  OCC's  stock  clearing  members 
are  required  to  contribute  and  a  non- 
equity securities  clearing  fund  to  which 
non-equity  security  clearing  members 
are  required  to  contribute.  Among  other 
things,  the  purpose  of  the  clearing  funds 
is  to  make  good  any  losses  sustained  by 
OCC  as  a  result  of  the  failure  of  a 
clearing  member  to  meet  its  obligations 
to  OCC  or  the  failure  of  a  clearing  bank 
or  another  clearing  organization  to  settle 
with  OCC.  Currently  in  the  event  of  a 
clearing  member  default,  once  the 
contributions  of  the  defaulting  clearing 
member  are  exhausted,  OCC  will  charge 
on  a  pro  rata  basis  the  clearing  fund 
contributions  of  non-dofaulting  clearing 
members  for  any  remaining  losses. 
Similarly,  in  the  event  of  a  clearing  bank 
or  clearing  organization  default,  the 
resulting  loss  is  to  be  charged  against  all 
clearing  members'  contributions  to  the 
clearing  funds  on  a  pro  rata  basis. 

Unless  a  clearing  member  has  been 
recently  admitted,  a  clearing  member's 
contribution  to  the  clearing  funds  is 
determined  pursuant  to  the  formula  set 
forth  in  OCC  Rule  1001.  A  clearing 
member's  contribution  to  the  clearing 
funds  is  related  to  the  clearing  member's 
use  of  the  options  markets  provided, 
however,  that  each  clearing  member 
must  contribute  at  least  the  required 
minimum.  Pursuant  to  Rule  1001,  each 
stock  clearing  member  or  non-equity 
securities  clearing  member  must 
contribute  to  the  stock  clearing  fund  or 
the  non-equity  securities  clearing  fund, 
respectively,  the  greater  of:  (i)  Such 
clearing  member's  proportionate  share 
("computed  contribution")  of  five 
percent  of  its  average  daily  aggregate 
margin  requirement  in  respect  of  equity 
or  non-equity  securities  option  contracts 
outstanding  during  the  previous 
calendar  month  or  (ii)  the  required 
minimum  contribution  amount  of 
$75,000.  Because  this  contribution 
formula  is  based  on  a  clearing  member's 
open  interests  and  margin  requirements, 
it  provides  a  reasonable  approximation 
of  a  clearing  member's  participation  in 
the  options  markets  ajid  use  of  OCC's 
services.  Therefore,  it  is  highly  probable 
that  a  clearing  member  who  deposits  the 
required  minimum  to  the  clearing  funds 
is  less  active  in  the  options  markets  in 
ways  that  give  rise  to  potential  OCC 
financial  exposure  than  a  clearing 
member  whose  clearing  fund 
contribution  is  its  computed 
contribution. 

Under  the  current  assessment 
formula,  non-defaulting  clearing 
members  are  charged  on  a  pro  rata  basis 
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against  their  required  contributions, 
whether  computed  or  the  minimum. 
OCC  believes  that  it  is  more  equitable  to 
base  its  assessment  formula  on  a 
clearing  member's  participation  in  the 
options  markets  and  use  of  OCC's 
services  rather  than  on  a  minimum 
contribution  requirement.  Therefore, 
OCC  is  proposing  that  charges  to 
clearing  fund  contributions  be  made  on 
a  proportionate  basis  against  non- 
defaulting  clearing  members'  computed 
contributions. 

Accordingly.  OCC  is  amending 
section  5  of  Article  VIII  of  its  By-Laws 
to  provide  that  any  losses  remaining 
after  use  of  a  defauhing  clearing 
member's  assets  or  as  the  result  of  a 
failure  of  a  clearing  bank  or  another 
clearing  organization  will  be  charged  on 
a  proportionate  basis  against  non- 
defaulting  clearing  members'  computed 
contributions.  Section  5  is  further 
amended  to  add  three  Interpretations 
and  Policies.  The  Interpretations  and 
Policies  set  forth  the  manner  by  which 
a  clearing  member's  proportionate  share 
of  a  remaining  loss  will  be  determined. 
As  a  result  of  these  rule  changes,  OCC 
believes  that  the  assessment  formula  is 
based  upon  a  clearing  member's  use  of 
the  options  markets  and  use  of  OCC's 
services  and  is  more  equitable  to  those 
clearing  members  which  use  the  options 
markets  with  less  frequency. 

Conforming  changes  are  made  to 
sections  5(a).  5(b).  5(c),  5(d).  5(e),  and 
5(h),  6.  7,  and  8  of  Article  VIII  of  OCC's 
By-Laws  and  to  Rule  1106(e).  A 
technical  amendment  to  Section  5(h) 
al.so  is  made  to  correctly  identify 
paragraph  (b).  in  the  place  of  paragraph 
(d).  as  a  paragraph  pertaining  to  certain 
applications  of  clearing  fund 
contributions.  A  technical  amendment 
also  is  made  to  Section  1  of  Article  VIII 
to  identify  correctly  Chapter  XI  in  place 
of  Chapter  VI  as  the  Chapter  of  OCC's 
Rules  where  OCC's  protective 
transaction  provisions  may  be  found. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act.i  Section  17A(b)(3)(D)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  participants.s  The 
proposed  rule  change  provides  a  more 
equitable  formula  by  which  OCC  may 
assess  the  clearing  fund  contributions  of 
clearing  members.  Under  the  previous 
formula,  clearing  members  depositing 
the  minimum  $75,000  clearing  fund 


requirement  were  subject  to 
proportionately  greater  assessments 
than  clearing  members  whose  clearing 
fund  requirements  were  based  on  their 
computed  contributions  because  the 
assessments  were  based  upon  a  pro  rata 
charge  of  required  clearing  fund 
contributions.  By  basing  clearing  fund 
assessments  on  a  proportionate  basis 
against  the  computed  contributions  of 
all  clearing  members,  even  those  who 
have  deposited  the  minimum 
requirement,  the  assessments  will  be 
linked  more  closely  to  the  open  interests 
and  market  activities  of  clearing 
members. 

Section  17A(b)(3){F)  requires  that  the 
rules  of  a  clearing  agency  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.6  The  proposed 
amendments  will  not  affect  the  total  size 
of  the  clearing  funds.  It  is  possible  that 
as  a  result  of  the  new  assessment 
formula  more  than  one  round  of  charges 
to  the  clearing  fund  contributions  of 
clearing  members  could  be  required  to 
assess  all  of  a  clearing  member's 
minimum  contribution.  However,  OCC 
has  provided  in  Article  VIII.  section  6  of 
its  Bylaws  that  should  a  clearing 
member  seek  to  withdraw  from  OCC 
membership,  any  portion  of  that 
clearing  member's  clearing  funds  that 
are  unavailable  for  the  first  charge  will 
be  available  to  OCC  in  a  second 
assessment. 7 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act.  8 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,9  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-91-03)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  10 

Margaret  H.  McFarland. 

Deputy  Secretory. 

(FR  Doc.  94-8931  Filed  4-13-94;  8:45  am] 
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[Release  No.  34-33874;  File  No.  SR-PSE- 
93-22] 

Self-Regulatory  Organliations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  Pacific  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
of  Capped-Style  Stock  Index  Options 

April  7,  1994. 

I.  Introduction 

On  August  20,  1993.  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  and  Rule 
19b-4  thereunder.i  a  proposed  rule 
change  to  allow  the  Exchange  to  list 
capped-style  stock  index  options 
("capped  options").^  Initially,  the 
Exchange  proposes  to  list  capped 
options  on  the  Wilshire  Small  Cap 
Index  and  the  PSE  Technology  Index 
(together,  the  "Indexes"). 

II.  Description  of  the  Proposal 

Proposed  PSE  Rule  7.l(r)  defines  a 
"capped-style  index  option"  as  an  index 
option  that  is  exercised  automatically 
prior  to  expiration  when  the  cap  price 
is  less  than  or  equal  to  the  closing-  index 
value  for  calls  or  when  the  cap  price  is 


<  15  U.S.C.  78q-l  (1988). 

'  15  ifS.C.  78q-l (b)(3)(D)  (1988). 


M5  U.S.C.  78q-l(b)(3)(F)  (1988). 

'Supra  note  3. 

"15  U.S.C.  78q-l  (1988). 

■•15  U.S.C.  78s(b)(2)  (1988). 
"'17CFR  200.3O-3(a)(12)  (1993). 


'17CFR240.19b-4(1992). 
-On  October  20.  1993.  the  PSE  amended  its 
proposal  to  replace  references  to  'CAPS"  with 
references  to  ■capped-style"  options  and  to  slate 
that  the  Exchange  plans  initially  to  adopt  a  cap 
Interval  of  20  points.  See  Letter' from  .Michael  D 
Pierson,  Senior  Attorney.  Market  Regulation.  PSE. 
to  Yvonne  Fraticelli,  Staff  Attorney.  Options 
Branch.  Division  of  Market  Regulation  CDivision'! 
Commission,  dated  October  15.  1993  CAmendmeni 
No.  1").  On  November  3.  1993.  the  PSE  amended 
its  proposal  to  indicate  that  the  proposal  will  apply 
only  to  broad-based  domestic  index  options  and  to 
clarify  that  Bridge  Data  Company  calculates  the 
opening  and  closing  index  values  for  the  Wilshire 
Small  Cap  Index  and  the  PSE  Technology  Index 
See  Letter  from  Michael  D.  Pierson,  Senior 
Attorney.  Market  Regulation.  PSE.  to  Yvonne 
Fraticelli.  Staff  Attorney,  Options  Branch.  Division. 
Commission,  dated  October  29.  1993  ("Amendmeni 
No.  2').  On  February  7.  1994,  the  PSE  amended  its 
proposal  to  include  new  Rule  7.8(c).  which  will  (i) 
indicate  those  indexes  that  have  been  approved  by 
the  PSE  for  capped  option  trading;  (2)  provide,  in 
rule  form,  that,  unless  modiTied  by  the  PSE.  the  cap 
interval  will  be  $20.00:  and  (3)  set  forth  the 
standards  for  listing  and  adding  series  of  capped 
options.  See  letter  from  Michael  D.  Pierson.  Sen, or 
Attorney.  Market  Regulation.  PSE.  to  Michael  A. 
Walinskijs.  Staff  Attorney.  Options  Branch.  Division 
of  Market  Regulation  C  Division"),  Commission, 
dated  February  7.  1994  ("Amendment  No.  3").  On 
April  5.  1994.  the  PSE  amended  the  proposal  to 
indicate  that  the  PSE  has  developed  procedures  to 
identify  and  correct  any  exercise  settlement  values 
prior  to  clearance  and  settlement  of  such  contracts 
at  the  Options  Clearing  Corporation.  See  letter  from 
Michael  D.  Pierson,  Senior  Attorney.  f^E.  to 
Michael  Walinskas.  Branch  Chief.  Division  of 
Market  Regulation.  SEC.  dated  April  5.  1994 
("Amendment  No.  4). 
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greater  than  or  equal  to  the  closing 
index  value  for  puts.  The  cap  price, 
which  is  assigned  by  the  Exchange 
when  the  capped  option  is  listed,  is  the 
exercise  price  plus  the  cap  interval  for 
a  call  or  the  exercise  price  minus  the 
cap  interval  for  a  put.  Accordingly,  the 
cap  price  is  above  the  exercise  price 
(i.e.,  strike  price)  for  calls  and  below  the 
exercise  price  (i.e.,  strike  price)  for  puts. 
The  difference  between  the  strike  price 
and  the  cap  price  is  equal  to  the  "cap 
interval."  Specifically,  the  PSE  defines 
the  cap  interval  as  a  "value  specified  by 
the  Exchange  which,  when  added  to  the 
exercise  price  for  the  series  (in  the  case 
of  a  series  of  calls)  or  subtracted  from 
the  exercise  price  for  such  series  (in  the 
case  of  a  series  of  puts),  results  in  the 
cap  price  for  the  series."  The  PSE  has 
set  as  an  initial  standard,  subject  to 
Exchange  modification  that  the  cap 
interval  for  capped  options  must  be 
$20.00.3 

While  capped  options  will  be  subject 
to  automatic  exercise  due  to  movements 
in  the  underlying  index,  they  also  will 
be  European-style,  so  that  if  the  cap 
price  is  not  reached  prior  to  expiration 
the  option  can  be  exercised  by  the 
holder  only  at  expiration  pursuant  to 
the  rules  of  the  Options  Clearing 
CorporaUon  ("OCC").  Thus,  if  the 
underlying  index  fails  to  reach  the  cap 
price  during  the  life  of  the  capped 
option,  the  option  becomes  European- 
style  on  the  last  business  day  before 
expiration. 

upon  automatic  exercise  of  a  capped 
option,  the  holder  receives  a  cash 
settlement  amount  equal  to  the  cap 
interval  times  the  multiplier  for  the 
option.  Under  no  circumstances, 
however,  does  the  holder  receive  a  cash 
settlement  amoimt  greater  than  the  cap 
interval  times  the  index  multiplier. 
Therefore,  the  cap  price  establishes  a 
maximum  pre-defined  value  for  the  , 
capped  options.  For  example,  if  the 
index  multiplier  is  100,  the  index  closes 
at  382  and  the  investor  holds  a  capped 
call  option  wUh  a  strike  price  of  360  and 
a  cap  interval  of  20.  then  the  holder 
would  receive  a  cash  settlement  amount 
equal  to  $2,000  (20  times  $100). 

Long  capped  call  options  closely 
resemble  vertical  bull  spreads  traded  as 
a  single  security  (i.e.,  the  combination  of 
one  long  and  one  short  call  position 
with  the  same  expiration  but  where  the 
strike  price  of  the  short  call  is  higher 
than  the  strike  price  of  the  long  call). 
Conversely,  long  capped  put  options 
closely  resemble  vertical  bear  spreads 
traded  as  a  single  security  [i.e.,  the 
combination  of  one  long  put  and  one 
short  put  position  with  the  same 


'  See  Amendment  No.  3.  supra  note  1. 


expiration,  but  where  the  strike  price  of 
the  short  put  is  lower  than  the  strike 
price  of  the  long  put). 

The  PSE  has  proposed  the  following 
rule  changes  to  accommodate  the 
trading  of  capped  index  options.  First, 
the  PSE  plans  to  amend  Exchange  Rule 
7.1,  "Definitions,"  to  define  "capped- 
style  option,"  "capped-style  index 
option."  "cap  interval,"  and  "cap 
price." 

Second,  the  Exchange  proposes  to 
amend  Exchange  Rule  7.6,  "Position 
Limits,"  to  provide  that  capped  options 
win  be  aggregated  with  standard  index 
option  contracts  on  the  same  stock 
index  for  position  limit  purposes. 
However,  the  Exchange  proposes  to 
amend  Exchange  Rule  7.7,  "Exercise 
Limits,"  to  provide  that  capped  options 
will  not  be  aggregated  with  standard 
option  contracts  on  the  same  stock 
index  when  calculating  exercise  limits. 
This  amendment  is  designed  to  avoid 
instances  where  an  investor  would 
violate  exercise  limits  by  virtue  of  the 
automatic  exercise  of  the  capped 
options,  an  event  over  which  the 
investor  has  no  control. 

Third,  the  Exchange  proposes  to 
amend  Rule  7.8,  "Terms  of  Options 
Contracts,"  to:  (1)  Indicate  those  indexes 
upon  which  capped  options  can  be 
traded;  (2)  reflect  that  the  cap  interval 
for  capped  options,  unless  modified  by 
the  Exchange,  shall  be  $20.00;  (3) 
provide  that  initially,  one  at-the-money 
capped  option  call  and  put  will  be  listed 
with  an  expiration  of  up  to  one  year  in 
the  future  and  additional  at-the-money 
capped  option  series  may  be  listed  every 
two  months  with  expirations  up  to  one 
year  in  the  future;  and  (4)  capped  option 
series  may  be  added  to  expiration 
months  with  three  or  more  months 
remaining  to  their  expiration,  if  there 
has  been  a  move  of  ten  or  more  points 
in  the  index  value. 

Fourth,  the  Exchange  proposes  to 
amend  Exchange  Rule  7.16.  "Margin." 
to  provide  the  following  margin 
treatment  for  short  positions  in  capped 
options.  For  cash  accounts,  the 
customer  must  deposit  an  amount  equal 
to  the  cap  interval  times  the  index 
multiplier  in  cash  or  cash  equivalents  as 
defined  in  Section  220.8(a)(3)  of 
Regulation  T  under  the  Act.  For  margin 
accounts,  the  margin  requirement  is 
100%  of  the  current  market  value  of  the 
contract  plus  15%  of  the  current  index 
value  times  the  index  multiplier.  In 
each  case,  the  amount  shall  be 
decreased  by  any  excess  of  the  aggregate 
exercise  price  of  the  option  over  the 
current  index  value  as  multiplied  by  the 
index  multiplier  in  the  case  of  a  call,  or 
any  excess  of  the  current  index  value  as 
multiplied  by  the  index  multiplier  over 


the  aggregate  exercise  price  of  the 
option  in  the  case  of  a  put;  provided, 
however,  that  the  minimxim  margin 
required  on  each  contract  shall  not  be 
less  than  (a)  the  option  market  value 
plus  10%  of  the  current  index  value 
multiplied  by  the  index  multiplier  or  (b) 
the  cap  interval  multiplied  by  the  index 
multiplier,  whichever  is  less.  The 
maximum  margin  required  on  each 
contract  shall  not  exceed  the  cap 
interval  multiplied  by  the  index 
multiplier. 

III.  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).*  and. 
therefore,  approves  the  Exchange's 
proposal. 5  Specifically,  the  Commission 
believes  that  the  capped  options  are  an 
innovative  financial  product  that  will 
provide  investors  with  additional  choice 
and  flexibility  in  their  use  of 
derivatives.  In  addition,  capped  options 
offer  both  holders  and  writers  of  options 
a  means  to  participate  in  the  options 
markets  at  a  predetermined  maximum 
gain  or  loss.  Under  the  terms  of  the 
capped  options,  the  option  writer's 
(holder's)  maximum  loss  (gain)  is 
established  at  the  time  of  the  investment 
by  the  option's  cap  interval.  Once  the 
option's  cap  price  (the  strike  price  plus 
the  cap  interval  for  a  call  or  the  strike 
price  minus  the  cap  interval  for  a  put) 
has  been  reached,  the  option  is 
exercised  automatically.  The  option 
writer's  maximum  potential  liability  is 
the  amount  of  the  cap  interval,  and, 
conversely,  the  option  holder's 
maximum  gain  is  the  amount  of  the  cap 
interval.  Thus,  capj>ed  options  permit 
investors  to  participate  in  the  options 
market  at  a  known  and  limited  cost.  By 
limiting  some  of  the  risks  associated 
with  spread  positions  in  American-style 
and  European-style  option.s,  capped 
options  likely  will  make  the  options 
markets  more  attractive  to  a  bro£.d  range 
of  investors.  In  addition,  the 
Commission  notes  that  capped  options, 
which  are  the  equivalent  of  vertical  bull 
and  bear  spreads  traded  as  a  single 
security,  likely  will  benefit  investors  by 


••  15  U.S.C78f(b)(5)  11984). 

'The  PSE  proposal  it  nearly  identical  to  separate 
proposals  to  list  and  trade  capped-style  index 
options  submitted  by  the  CBOE  and  Amex  and 
subsequently  approved  by  the  Cominitsion.  See 
Securities  Exchange  Act  Release  Nos.  29865. 56  FR 
56255  (November  1, 1991)  (order  approving  File  No. 
SR-CBOE-91-24)  and  29934.  56  FR  S8593 
(November  20, 1991)  (order  approving  File  Np.  SR- 
Amex-91-24). 
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providing  them  with  a  more  efficient 
and  cost-effective  method  of  executing 
spread  transactions. 

The  Commission  also  finds  that  the 
specific  rules  proposed  by  the  PSE  to 
accommodate  capped  options  are 
consistent  with  the  Act.e  Specifically, 
the  Commission  believes  it  is  reasonable 
for  the  Exchange  to  set  a  cap  interval  of 
$20.00  in  that  the  cap  price  is  placed 
sufficiently  far  from  the  exercise  price 
so  that  the  capped  options  will  not  be 
exercised  automatically  on  a  frequent 
basis. 7 

In  addition,  the  Commission  believes 
that  the  Exchange's  proposal  to  bring  up 
new  at-the-money  series  of  capped 
options  every  other  month  and  after 
significant  market  moves  is  consistent 
with  the  Act  because  it  will  not  result 
in  a  proliferation  of  options  series.  The 
Commission  also  finds  that  it  is 
consistent  with  the  Act  to  exclude 
capped  options  from  exercise  limit 
calculations  because  holders  of  capped 
options  have  no  control  over  when  their 
positions  will  be  exercised,  except  on 
the  last  business  day  before  expiration 
of  the  options.  Moreover,  the 
Commission  notes  that  capped  options 
are  not  excluded  from  position  limit 
calculations,  in  that  capped  options  are 
aggregated  with  non-capped-style  index 
options  for  position  limit  purposes. 

Finally,  the  Commission  believes  that 
the  proposed  margin  treatment  for 
capped  options  in  cash  and  margin 
accounts  is  consistent  with  the  Act. 
Specifically,  the  Commission  believes 
that  it  is  consistent  with  the  Act  to 
permit  short  capped  options  positions 
in  a  cash  account  so  long  as  the 
maximum  exposure  (the  difference 
between  the  exercise  price  and  the  cap 
price  times  the  index  multiplier)  is 
deposited.  This  position  is  the 
equivalent  of  a  completely  covered 
position,  because  the  maximum  risk  of 
loss  is  already  on  deposit.  In  addition, 
the  Commission  believes  the  proposed 
margin  requirements  for  capped  options 
positions  maintained  in  margin 
accounts  are  consistent  with  the  Act 
because  they  are  virtually  identical  to 
the  margin  requirements  for  short  stock 


8  The  Commission  notes  ihat  P.SE  Rulp  7  l(q) 
defines  capped-style  options  and  PSE  7.l(r)  defines 
capped-style  index  options.  Because  the  current 
Exchange  proposal,  as  the  Commission's  approval 
order  herein,  is  limited  to  capped  options  on  the 
Wilshire  Small  Cap  Index  and  the  PSE  Technology 
Index,  should  the  PSE  decide  to  list  capped-style  ' 
options  on  other  indexes,  including  a  foreign  broad- 
based  stock  index,  a  narrow-based  stock  index,  or 
an  individual  security,  then  the  Commission 
believes  an  Exchange  rule  filing  made  pursuant  to 
Section  19(b)  of  the  Acl  would  be  necessary. 

'The  Commission  notes  that  a  rule  filing 
pursuant  to  Section  19(b)  of  the  Act  would  be 
necessary  if  the  PSE  decided  to  change  the  present 
cap  interval. 


index  options  positions  in  non-capped 
style  stock  index  options  held  in  margin 
accounts,  except  for  the  fact  that  a  limit 
equal  to  the  maximum  exposure  to  the 
option  writer  is  placed  on  the  margin 
requirement.  It  is  reasonable  to  limit  the 
margin  in  this  fashion  because,  if  the 
limit  is  invoked,  the  margin  covers 
100%  of  the  exposure  to  the  writer  and 
no  additional  margin  calls  need  be 
made. 

Lastly,  the  Commission  believes  that 
the  automatic  exercise  feature  of  capped 
options  necessitates  that,  when  the  PSR 
lists  capped  options  on  a  specific  index, 
the  PSE  ensures  that  the  exercise 
settlement  value  for  the  index  is 
accurate  at  all  times.  An  erroneous 
exercise  settlement  value  could 
conceivably  result  in  the  unwarranted 
automatic  exercise  of  capped  options 
and  the  irreversible  elimination  of  an 
options  position.  Accordingly,  in  this 
regard,  the  Commission  notes  that  the 
PSE  has  developed  procedures  to 
identify  and  correct  any  exercise 
settlement  values  prior  to  settlement  of 
such  contracts  at  OCC.a 

The  Commission  finds  good  cause  for 
approving  the  PSE's  proposal  to  list 
capped  options  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register 
because  the  Exchange's  proposal  is 
substantially  the  same  as  the  formeriy 
submitted  and  approved  CBOE  and 
Amex  proposals  to  list  and  trade  capped 
options.9  The  Commission  received  no 
adverse  comnieats  on  the  CBOE  or 
Amex  proposals  during  the  21-day 
comment  period.  The  Commission  also 
does  not  find  any  different  regulatory 
issues  arising  from  the  PSE's  proposal. 
Thus,  the  Commission  believes  it  is 
appropriate  to  approve  the  proposed 
rule  change  on  an  accelerated  basis  in 
order  to  facilitate  competition  between 
the  e.xchanges  for  product  services, 
which,  in  turn,  should  benefit  public 
investors.  The  Commission  believes, 
th'^refore,  that  good  cause  exists  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

IV.  Solicitation  of  Comments 

With  respect  to  the  PSE  proposal, 
including  all  amendments,  interested 
persons  are  invited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  May 
5. 1994. 

It  it  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.io  that  the 
proposed  rule  change  (SR-PSE-93-22) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  94-7006  Filed  4-13-94;  845  am] 
BILUNG  COOC  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Air  Express  International 
Corporation,  Common  Stock,  $.01  Par 
Value)  File  No.  1-8306 

Aprils.  1994. 

Air  Express  International  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Sertirities 
Exchange  Act  of  1934  ("AU")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Excharj^e,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Ccnipany,  its  Board 
of  Diredors  (the  "Board")  unanimously 
approved  a  resolution  on  September  10. 
1993,  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the 
Amex  and,  instead,  list  such  Common 
Stock  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotations/National  Market  Systems 
("NASDAQ/NMS"). 


"See  Amendment  No.  4,  supra  note  1. 
"See  note  5,  supra. 


'"15  U.S.C.  78s(b)(2)  (1988). 

"  I7CFR  200.30- 3(a)(l 2)  (1993). 
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.According  to  the  Company,  the 
decision  of  the  Board  followed  a  lengthy 
study,  and  was  based  upon  the  belief 
that  listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  its  stockholders  than  continuing  the 
present  listing  on  the  Amex. 

Any  interested  person  may,  on  or 
before  April  29, 1994  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

|FR  Doc.  94-8933  Filed  4-13-94;  8:45  ami 

BILUNO  cooc  aai»-oi-M 


Self-Regulatory  Organizations;  Order 
Granting  Application  To  Stiitie  From 
Listing  and  Registration;  The  Chicago 
Stocic  Exchange,  inc.  (Circle  Fine  Art 
Corporation,  Common  Stocl(,  $.10  Par 
Value)  File  No.  1-8653 

April  8, 1994. 

The  Chicago  Stock  Exchange,  Inc. 
("Exchange")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12d2- 
2(c)  promulgated  thereunder  to  strike 
the  above  specified  security  from  listing 
and  registration  thereon. 

The  reasons  alleged  for  striking  this 
security  from  listing  and  registration 
include  the  following: 

According  to  the  Exchange,  Article 
XXVIII,  Rule  7,  states  that,  an  issue  will 
be  considered  for  delisting  when  the 
volume  of  trading  declines  to  a  level 
which  will  not  support  a  listed  market 
in  the  judgment  of  the  Exchange  and  its 
Committee  on  Floor  Procedure. 

According  to  the  Exchange,  there  has 
been  no  trading  volume  since  1990  for 
the  Circle  Fine  Art  Corporation  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"). 

According  to  the  Exchange,  Article 
XXVm,  Rule  7  Paragraph  1  states,  that 
the  applicant  shall  agree  to  notify  the 
Exchange  promptly  of  any  changes  in 
the  general  character  or  nature  of  its 
business. 


According  to  the  Exchange,  the 
Company  did  not  send  a  10-K  to  the 
Exchange  until  it  responded  to  a  third 
request  from  the  Exchange.  The 
Company  had  been  delinquent  in 
sending  current  filings  to  the  Exchange. 
In  the  interim,  there  were  changes  in  the 
nature  of  the  Company's  general 
structure. 

The  Commission,  having  considered 
the  facts  stated  in  the  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  orders  that 
said  application  be,  and  it  hereby  is. 
granted,  effective  at  the  opening  of 
business  on  April  11, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[PR  Doc.  94-8934  Filed  4-13-94;  8:45  am] 
BILUNG  CODE  M1(M>1-M 

[R«l,  No.  IC-20207;  812-8704] 

Hartford  Life  Insurance  Company,  et  al. 

April  8, 1994. 

AGENCY:  The  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Hartford  Life  Insurance 
Company  ("Hartford  Life"),  Hartford 
Life  Insurance  Company-Separate 
Account  Two  (the  "Accoimt")  and 
Hartford  Equity  Sales  Company,  Inc. 
("HESCO")  (collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  6  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  which 
serves  as  the  funding  medium  for 
certain  flexible  premium  deferred 
vatiable  annuity  contracts  issued  by 
Hartford  Life  (the  "Contracts"). 
FILING  DATE:  The  application  was  filed 
on  February  7, 1994.  Amendment 
number  one  to  the  application  was  filed 
on  March  28, 1994  and  amendment 
number  two  to  the  application  was  filed 
on  April  4, 1994. 

HEARING  OR  NOTIFtCATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 


the  request,  either  personally  or  by  maiL 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  May  3. 
1994.  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  by 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  interest, 
the  reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
wrriting  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Kathleen  A.  McGah, 
Counsel,  Hartford  Life  Insurance 
Company,  200  Hopmeadow  Street, 
Simsbury,  CT  06070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Attorney,  or 
Michael  V.  Wible.  Special  Counsel. 
Office  of  Insurance  Products,  Division  of 
Investment  Memagement,  both  at  (202) 
272-2060. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  Hartford  Life  is  a  stock  life 
insurance  company  originally 
incorporated  under  Massachusetts  law 
and  redomiciled  in  Connecticut.  On 
June  2, 1986,  the  board  of  directors  of 
Hartford  Life  established  the  Account. 
The  Account  serves  as  the  funding 
medium  for  the  Contracts  and  consists 
of  several  subaccounts  (the 
"Subaccoimts"),  each  of  which  invests 
in  certain  underlying  registered 
investment  companies.  > 

2.  HESCO,  the  principal  underwriter 
for  the  Contracts,  is  registered  with  the 
Commission  as  a  broker  dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers. 

3.  Owners  of  the  Contracts  may 
allocate  purchase  payments  to  one  or 
more  of  the  Subaccounts,  to  the  fixed 
account  (the  "Fixed  Account")  which  is 
part  of  the  general  account  of  Hartford 
Life,  or  to  a  combination  of  the 
Subaccoimts  and  the  Fixed  Account. 

4.  A  Contract  owner  may  select  an 
annuity  option  on  either  a  fixed  or 
variable  basis  and  may  select  one  of  foiu" 
annuity  options:  Life  annuity;  life 
annuity  with  120, 180  or  240  monthly 
payments  certain;  joint  and  last  survivor 


1 1n  December  of  1993.  a  registration  statement  on 
Form  N-4  was  Tiled  with  the  Conuniasion  to  register 
the  Contracts.  As  of  the  date  of  this  notics,  the 
registration  statement  had  not  yet  been  declared 

effective. 


JMI 
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annuity;  and  payments  for  a  designated 
period.  Each  annuity  option  provides 
for  a  series  of  annuity  payments 
beginning  on  the  annuity 
commencement  date. 

5.  If  upon  death,  prior  to  the  annuity 
commencement  date,  the  annuitant  or 
the  Contract  owner,  as  applicable,  had 
not  attained  his  or  her  90th  birthday,  the 
beneficiary  of  the  Contract  will  receive 
the  greatest  of: 

(a)  The  Contract  value  determined  as 
of  the  day  written  proof  of  death  of  such 
person  is  received  by  Hartford  Life; 

(b)  100%  of  the  total  purchase 
payments  made  to  such  Contract;  or 

(c)  The  maximum  anniversary  valued 
increased  by  the  dollar  amount  of  any 
purchase  payments  made  and  reduced 
by  the  dollar  amount  of  any  partial 
surrenders  (commonly  referred  to  as  a 
"stepped  up"  death  benefit).  If  the 
deceased,  the  annuitant  or  the  Contract 
owner,  as  apphcable,  had  attained  age 
90,  the  death  benefit  will  equal  the 
Contract  value. 

6.  A  contingent  deferred  sales  charge 
(the  "Sales  Charge")  may  be  assessed  . 
against  Contract  values  upon  surrender. 
The  length  of  time  from  receipt  of  a 
premium  payment  to  the  time  of 
surrender  determines  the  Sales  Charge. 
Purchase  payments  will  be  deemed  to 
be  surrendered  in  the  order  in  which 
they  are  received  and  all  surrenders  will 
be  deemed  made  first  from  purchase 
payments  and  then  from  other  Contract 
values. 

7.  The  Sales  Charge  is  6%  the  first 
and  second  years,  5%  the  third  and 
fourth  years,  4%  the  fifth  year.  3%  the 
sixth  year,  2%  the  seventh  year,  and  0% 
the  eighth  year.  During  the  first  seven 
Contract  years,  on  a  non-cumulative 
basis,  a  Contract  owner  may  make  a 
partial  surrraider  of  Contract  values  up 
to  10%  of  the  aggregate  premium 
payments  made  to  the  Contract  (as 
determined  on  the  date  of  the  requested 
withdrawal)  without  application  of  the 
Sales  Charge.  After  the  seventh  Contract 
year,  the  Contract  owner  may  make  a 
pwjtial  surrender  of  the  greater  of  10% 
of  premium  payments  made  during  the 
seven  years  prior  to  the  surrender,  or 
100%  of  the  Contract  value  less  the 
premium  payments  made  during  the 
seven  years  prior  to  the  surrender. 


2  The  maximum  anniversar>-  value  is  equal  to  the 
greatest  anniversary  value  attained  as  follows.  The 
anniversary  value  is  equal  to  the  Coatract  value  on 
a  Contract  anniversary  (anniversar>  of  the  effective 
date  of  the  Contract),  increased  by  the  dolUr 
amount  of  any  premium  payments  made  since  that 
anniversary  and  reduced  by  the  dollar  amount  of 
any  partial  surrenders  since  that  atmiversary.  As  of 
the  date  of  death.  Hartford  Life  will  calculate  an 
anniversary  value  for  each  Contract  anniversary 
prior  to  the  deceased's  attained  a^  81. 


without  the  application  of  a  Sales 
Charge. 

8.  Hartford  Life  will  deduct  an  annual 
maintenance  fee  of  $30  from  each 
Contract  to  reimburse  Hartford  Life  for 
expenses  relating  to  administration  and 
maintenance  of  the  Contract  and  the 
Subaccounts.  There  is  no  charge  for 
Contracts  with  more  than  a  $50,000 
Contract  value  on  the  Contract 
anniversary.  The  application  states  that 
the  annual  maintenance  fee  may  not  be 
increased  diuing  the  life  of  the 
Contracts.  Applicants  further  state  that 
total  revenues  horn  the  annual 
maintenance  fees  under  the  Contracts 
are  not  expected  to  exceed  Hartford 
Life's  average  expected  costs  for 
administering  the  Contracts, 

9.  Hartford  Life  will  deduct  a  daily 
charge  at  the  rate  of  1.25%  annually  to 
compensate  it  for  providing  mortahty 
and  expense  guarantees  with  respect  to 
the  Contracts.  Applicants  estimate  that 
0.90%  of  the  1.25%  charge  is  for 
mortality  risk  and  0.35%  is  for  expense 
risk. 

10.  Applicants  state  that  the  mortality 
risk  arises  from  the  obUgation  of 
Hartford  Life  to: 

(a)  Make  monthly  annuity  payments, 
regardless  of  how  long  an  annuitant  may 
live  and  regardless  of  how  long 
annuitants  as  a  group  may  live;  and 

(b)  Pay  the  minimiun  death  benefit 
under  a  Contract. 

11.  Applicants  state  that  the  expense 
risk  assumed  by  Hartford  Life  is  the  risk 
that  the  administrative  fees  assessed  by 
Hartford  Life  will  be  insufiicient  to 
cover  actual  expenses. 

12.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  will 
not  increase.  If  the  charge  is  insufficient 
to  cover  actual  costs,  the  loss  will  fall 
on  Hartford  Life.  Conversely,  if  the 
charge  proves  more  than  sufficient  to 
meet  actual  expenses,  the  excess  will  be 
profit  to  Hartford  Life  and  will  be 
available  for  any  proper  corporate 
purpose.  Applicants  state  that  Hartford 
Life  expects  a  reasonable  profit  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis  and 
Conclusions 

1.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Account. 

2,  Sections  26(a)(2)(C)  and  27(c)(2),  in 
p)ertinent  p)art,  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 


deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
assumed  by  Hartford  Life  under  the 
Contracts. 

4.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
Applicants  state  that  this  representation 
is  based  upon  a  survey  of  comparable 
contracts  issued  by  a  large  number  of 
other  insurance  companies.  The 
application  states  that  Hartford  Life  will 
undertake  to  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  in 
detail  the  methodology  and  the 
contracts  of  other  insurance  companies 
underlying  this  representation. 

5.  Applicants  represent  that  Hartford 
Life  has  concluded  that  there  is  the 
likelihood  that  the  proceeds  from  sales 
loads  will  be  insufficient  to  cover  the 
expected  costs  of  distributing  the 
contracts.  AppUcants  state  that  any 
shortfall  will  be  covered  from  the  assets 
of  the  general  account,  which  may 
include  profit  from  the  mortahty  and 
expense  risk  charge.  Hartford  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  Account's 
distribution  financing  arrangement  will 
benefit  the  Account  and  Contract 
owTiers.  Applicants  further  state  that 
Hartford  Life  undertakes  to  maintain 
and  make  available  to  the  Commission, 
upon  request,  a  memorandum  setting 
forth  the  basis  for  this  representation. 

6.  Applicants  represent  that  the 
Account  will  invest  only  in  open-end 
management  companies  which  have 
undertaken  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  the  open-end  management 
company,  formulate  and  approve  any 
plan  under  Rule  12b-l  of  the  1940  Act  • 
to  finance  distribution  expenses. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-9011  Filed  4-13-94;  8:45  am) 

BILUNO  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (IBP,  Inc.,  Common 
Stock,  $.05  Par  Value)  File  No.  1-6085 

Aprils,  1991. 

IBP.  Inc.  ("Company")  has  filed  an 
application  'vith  the  Securities  and 
Exchange  Com-Tiission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Exchange,  the 
Company  is  currently  listed  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE") 
and  the  Pacific  Stock  Exchange,  Inc.  IBP 
would  like  to  delist  from  the  PSE  based 
on  the  low  volume  of  trading  and  the 
costs  associated  with  the  PSE. 

Of  the  Company's  total  stock  traded 
on  the  NYSE  and  PSE  for  1993,  only 
1.3%  of  the  trading  occurred  on  the 
PSE.  The  Company  has  also  determined 
that  each  trade  on  the  PSE  costs  IBP 
about  double  the  cost  of  a  trade 
completed  on  the  NYSE.  Based  on  these 
figures,  IBP  has  determined  it  should 
delist  from  the  PSE. 

Any  interested  person  may.  on  or 
before  April  29,  1994  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-8932  Filed  4-13-94;  8:45  am] 

BILUNG  CODE  601fr-01-M 


[Rel.  No.  IC-20205;  812-8824] 

m  Hartford  Life  and  Annuity 
Insurance  Company,  et  al. 

April  8,  lSi94. 

AGENCY:  The  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 


APPLICANTS;  ITT  Hartford  Life  and 
Annuity  Insurance  Company  ("ITT 
Hartfoid'),  ITT  Hartford  Life  and 
Annuity  Insurance  Company /Putnam 
Capital  Manager  Trust  Separate  Account 
Two  (the  "Separate  Account")  and 
Hartford  Equity  Sales  Company,  Inc. 
("HESCO").  collectively,  the 
"Applicants." 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
which  serves  as  the  funding  medium  for 
certain  deferred  variable  annuity 
contracts  issued  by  ITT  Hartford  (the 
"Contracts"). 

FILING  DATE:  The  Application  was  filed 
initially  on  February  7,  1994,  and 
subsequently  amended  on  March  24, 
1994.  and  April  4.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  WTiting 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  either  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Comnaission  by  5:30  p.m.  on  May  3, 
1994,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Com.mission. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Kathleen  A.  McGah, 
Counsel.  Hartford  Life  Insurance 
Company,  200  Hopmeadow  Street. 
Simsbury,  CT  06089. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts.  Attorney,  or  Michael  V. 
Wible,  Special  Counsel,  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  272- 
2060. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  nr  Hartford,  formerly  ITT 
Insurance  Corporation,  is  a  stock  life 
insurance  company  domiciled  in 
Wisconsin. 

2.  On  May  20. 1991.  the  Board  of 
Directors  of  Hartford  Life  established 
the  Separate  Account.  The  Separate 
Account  issues  only  flexible  premium 
tax  deferred  variable  annuity  contracts. 
The  Separate  Account  consists  of 
several  subaccounts  (the 
"Subaccounts"),  each  of  which  invests 
in  certain  underlying  registered 
investment  companies. 

3.  In  December  1993.  the  Separate 
Account  filed  a  Form  N-4  to  register 
interests  of  a  new  flexible  premium 
contract  to  be  funded  by  the  Separate 
Account  (the  "New  Contract"). 

4.  HESCO  will  serve  as  the  principal 
underwriter  for  the  Contracts  (including 
the  New  Contract).  HESCO  is  registered 
with  the  Commission  as  a  broker  dealer 
under  the  Securities  Exchange  Act  of 
1934,  and  is  a  member  of  the  National 
Association  of  Securities  Dealers. 

5.  Contract  owners  may  allocate 
purchase  payments  to  any  one  or  more 
of  the  Subaccounts,  to  the  fixed  account 
(the  "Fixed  Account")  which  is  part  of 
the  general  accoimt  of  ITT  Hartford,  or 
to  a  combination  of  the  Subaccounts 
and  the  Fixed  Account. 

6.  A  Contract  owner  may  select  one  of 
four  annuity  options:  life  annuity;  life 
annuity  with  120,  180  or  240  monthly 
payments;  joint  and  last  survivor 
annuity;  and  payments  for  a  designated 
period.  Each  annuity  option  provides 
for  a  series  of  annuity  payments 
commencing  on  the  annuity 
commencement  date. 

7.  If  upon  death,  prior  to  the  annuity 
commencement  date,  the  annuitant  or 
the  Contract  owner,  as  applicable,  had 
not  attained  his  or  her  90th  birthday,  the 
beneficiary  of  the  Contract  will  receive 
the  greatest  of: 

(i)  The  Contract  value  determined  as 
of  the  day  written  proof  of  death  of  such 
pel  son  is  received  by  ITT  Hartford; 

(ii)  100%  of  the  total  purchase 
payments  made  to  such  Contract;  or 

(iii)  The  maximum  anniversary 
value  1  increased  by  the  dollar  amount 


'  The  maximum  anniversary  s-alue  is  equal  to  the 
greatest  anniversary  value  attained  as  follows.  The 
anniversary  value  is  equal  to  the  Contract  value  on 
a  Contract  anniversary  (anniversary  of  the  effective 
date  of  the  Contract),  Increased  by  the  dollar 
amo\inl  of  any  premium  payments  made  since  thai 
anniversary  and  reduced  by  the  dollar  amount  of 
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of  any  purchase  payments  made  and 
reduced  by  the  dollar  amount  of  any 
partial  surrenders  (commonly  referred 
to  as  a  "stepped  up"  death  benefit).  If 
the  deceased,  the  annuitant  or  the 
Contract  owner,  as  applicable,  has 
attained  age  90,  the  death  beneBt  will 
equal  the  Contract  value. 

8.  Contract  Owners  will  not  pay  a 
sales  charge  at  thetime  of  purchase. 
However,  a  contingent  deferred  sales 
charge  ("CDSC")  may  be  assessed 
against  Contract  values  when  they  are 
surrendered.  The  length  of  time  from 
receipt  of  a  premium  pajTnent  to  the 
time  of  surrender  determines  the 
contingent  deferred  sales  charge. 
Purchase  payments  will  be  deemed  to 
be  surrendered  in  the  order  in  which 
they  are  received  and  al!  surrenders  will 
be  first  from  purchase  payments  and 
then  from  other  Contract  values.  The 
CDSC  equals  6%  the  first  year,  6%  the 
second  year,  5%  the  third  year.  5%  the 
fourth  year.  4%  the  fifth  year  and  3% 
the  sixth  year,  and  2%  the  seventh  year, 
and  0%  the  eighth  year. 

9.  During  the  first  seven  Contract 
years,  on  a  non-cumulative  basis,  a 
Contract  owner  may  make  a  partial 
surrender  of  Contract  values  of  up  to 
10%  of  the  aggregate  premium 
payments  made  to  the  Contract  (as 
determined  on  the  date  of  the  requested 
withdrawal)  without  the  application  of 
the  CDSC.  After  the  seventh  Contract 
year,  the  Contract  owner  may  make  a 
partial  surrender  of  the  greater  of  10% 
of  premium  payments  made  during  the 
seven  years  prior  to  the  surrender,  or 
100%  of  the  Contract  value  less  the 
premium  payments  made  during  the 
seven  years  prior  to  the  surrender, 
without  the  application  of  a  CDSC. 

10.  ITT  Hartford  will  deduct  from 
Contract  value  each  year  a  daily 
administrative  charge  at  the  rate  of  .15% 
per  annum.  In  addition,  for  Contracts 
with  Contract  value  less  than  550,000. 
ITT  Hartford  will  deduct  from  Contract 
value  each  year,  on  the  Contact 
anniversary,  a  maintenance  fee  of  $30. 
The  annual  maintenance  fee  is  designed 
to  reimburse  ITT  Hartford  for  expenses 
relating  to  the  administration  and 
maintenance  of  a  Contract  and  the 
Subaccounts. 

11.  The  Applicants  represent  thai 
neither  the  annual  maintenance  charge 
nor  the  administrative  charge  may  be 
increased  during  the  life  of  the 
Contracts.  Moreover,  AppUcants  do  not 
expect  the  annual  maintenance  and 
administrative  charges  to  exceed  ITT 


any  partial  surrenders  since  that  anniversary.  As  of 
the  date  of  death,  Hartford  Life  will  calculate 
anni»ws«ry  value  for  each  Contract  anniversary 
prior  to  the  decMicnt's  Blst  birthday. 


Hartford's  average  expected  costs  of 
administering  the  Contracts. 

12.  ITT  Hartford  will  deduct  a  daily 
charge  at  the  rate  of  1.25%  per  annum 
to  compensate  it  for  providing  mortality 
and  expense  guarantees  with  respect  to 
the  Contracts.  (The  Applicants  estimate 
that  of  the  1.25%  charge,  0.90%  is  for 
mortality  risk  and  0.35%  is  for  expense 
risk.) 

13.  The  mortality  risk  arises,  in  large 
part,  from  ITT  Hartford's  obligation: 

(i)  To  make  monthly  annuity 
payments,  regardless  of  how  long  an 
annuitant  may  live,  and  regardless  of 
how  long  annuitants  as  a  group  may 
live;  and 

(ii)  To  pay  the  minimum  death  benefit 
under  a  Contract. 

14.  The  expense  risk  is  that 
administrative  fees  assessed  by  ITT 
Hartford  will  fail  to  meet  the  actual 
expenses  incurred. 

15.  The  Appiiccints  represent  that  the 
mortality  and  expense  risk  charge  will 
not  increase.  If  the  charge  is  insufficient 
to  cover  actual  costs,  the  loss  will  fall 
on  ITT  Hartford.  Conversely,  if  the 
charge  proves  more  than  sufficient  to 
meet  actual  experience,  the  excess  will 
be  a  profit  to  ITT  Hartford  and  will 
b)ecome  part  of  its  general  account 
surplus,  m  Hartford  expects  to  realize 
a  profit  from  the  mortality  and  exjjense 
risk  charge. 

Applicants'  Legal  Analysis  and 
Conclusions 

1.  The  Applicants  request  an 
exemption  from  sections  26(aj(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
relief  is  necessary-  to  permit  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Separate  Account  which  serves  as  a 
funding  medium  for  the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2).  as 
herein  pertinent,  prohibit  a  registered 
iinit  investment  trust  and  any  depositor 
thereof  or  underwTiter  therefor  from 
selling  periodic  payment  certificates 
unless  the  proceeds  of  all  payments 
(other  than  sales  load)  are  deposited 
with  a  qualified  bank  as  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  payment  to  the 
depositor  or  principal  underu-riter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

3.  The  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
reasonable  in  relation  to  the  risks 
assumed  by  ITT  Hartford  under  the 
Contracts. 

4.  The  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 


within  the  range  of  industry  practice  for 
comparable  variable  annuity  contracts. 
This  representation  is  based  upon 
Hartford  Life's  survey  of  comparable 
contracts  issued  by  a  large  number  of 
other  insurance  companies.  Hartford 
Life  will  undertake  to  maintain  and 
make  available  to  the  Commission  upon 
request  a  memorandum  outlining  the 
methodology  underlying  this 
representation. 

5.  The  Applicants  represent  that  it  is 
likely  that  the  proceeds  from  sales  loads 
will  be  insufficient  to  cover  the 
expected  costs  of  distributing  the 
contracts.  Any  shortfall  will  be  covered 
from  the  assets  of  the  general  account, 
which  may  include  profit  from  the 
mortality  and  expense  risk  charge. 
Therefore,  ITT  Hartford  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Account "s  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  Contract  owTiers, 
and  that  it  will  maintain  and  make 
available  to  the  Commission,  upon 
request,  a  memorandum  setting  forth  the 
basis  for  this  representation. 

6.  The  Applicants  represent  that  the 
Separate  Account  will  invest  only  in 
open-end  management  companies 
which,  if  they  should  adopt  any 
distribution  financing  plan  under  Rule 
12b-l  under  the  1940  Act,  will  have  a 
board  of  directors,  a  majority  of  whom 
are  not  interested  persons  of  the  open- 
end  management  company.  Such  board 
of  directors  must  formulate  and  approve 
any  such  distribution  plan. 

Applicants'  Conclusion 

The  Applicants  assert  that  for  the 
reasons  set  forth  above,  the  requested 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  deduct 
a  mortality  and  expense  risk  charge 
under  the  Contracts  meet  the  standards 
in  section  6(c)  of  the  1940  Act.  The 
Applicants  assert  that  the  requested 
exemptions  are  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFartand. 

Deputy  Secretary. 

IFR  Doc.  94-9012  Filed  4-13-94;  8:45  ami 
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[Rel.  No.  IC-20202;  File  No.  812-«246] 

The  Manufacturers  Life  Insurance 
Company  of  America,  et  al. 

April  7, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  The  Manufacturers  Life 
Insurance  Company  of  America  (the 
"Company").  Separate  Account  Two  of 
the  Manufacturers  Life  Insurance 
Company  of  America  (the  "Separate 
Account  ■),  and  ManEquity,  Inc. 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  the  mortality  and  expense  risks 
charge  imposed  under  certain 
individual  flexible  payment  variable 
annuity  contracts  (the  "Contracts"). 
FILING  DATE:  The  application  was  filed 
on  January  13, 1993  and  amended  on 
March  8, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m..  on  May  3,  1994,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  The 
Company  and  the  Separate  Account, 
1600  Market  Street,  Philadelphia,  PA 
19103.  ManEquity,  Inc.,  200  Bloor  Street 
East,  Toronto  ,  Ontario  M4W  1E5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz.  Senior  Counsel,  or 
Wendell  M.  Faria.  Acting  Assistant 
Director,  on  (202)  272-2060.  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 


available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Pennsylvania  in  1977  and 
redomesticated  under  the  laws  of 
Michigan  on  December  9,  1992.  It  is  an 
indirect  wholly-owned  subsidiary  of 
The  Manufacturers  Life  Insurance 
Comjjany.  a  mutual  life  insurance 
company  based  in  Toronto,  Canada. 

2.  The  Separate  Account  is  a  separate 
account  of  the  Company  established 
under  the  laws  of  Pennsylvania  for  the 
purpose  of  funding  variable  annuity 
policies.  Since  December  9,  1992,  it  has 
operated  under  the  laws  of  Michigan. 
Assets  of  the  Separate  Account  will  be 
invested  in  shares  of  Manulife  Series 
Fund,  Inc.  ManEquity,  Inc.  an  indirect 
wholly-owned  subsidiary  of  The 
Manufacturers  Life  Insurance  Company, 
will  be  the  principal  underwriter  of  the 
variable  annuity  contracts  funded 
throiU|h  the  Separate  Account. 

3.  Tne  Contracts  are  individual 
annuity  contracts  designed  for  use  in 
connection  with  plans  which  are 
entitled  to  special  tax  treatment  under 
the  Internal  Revenue  Code  of  1986,  and 
under  plans  or  trusts  not  entitled  to  any 
special  tax  treatment.  They  provide  for 
the  accumulation  of  values  on  a  fixed, 
variable  or  fixed  and  variable  basis  and 
for  the  payment  of  annuity  benefits  on 

a  fixed  basis  only. 

4.  The  Contracts  provide  for  the 
deduction  of  a  record-keeping  charge 
equal  to  2%  of  the  contract  value  up  to 
a  maximum  of  $30  per  year.  The  charge 
will  be  deducted  from  the  guaranteed 
interest  account,  the  fixed  account  and 
the  Separate  Account  in  the  same 
proportion  that  the  value  in  each  bears 
to  the  Contract  value.  The  Company  will 
also  deduct  an  administrative  charge  of 
.20%  per  year  from  the  value  of  the 
Contractowner's  assets  allocated  to  the 
Separate  Account.  The  Contracts  permit 
one  free  transfer  per  month  of  assets 
among  the  sub-accounts  of  the  Separate 
Account  and  one  additional  transfer  per 
month  subject  to  a  $35  charge.  There  is 

a  $5  charge  per  transfer  or  series  of 
transfers  occurring  on  any  one  transfer 
date  under  a  dollar  cost  averaging 
program  if  the  Contract  value  is  under 
$15,000.  A  $15  charge  is  assessed  for 
each  transfer  or  series  of  transfers  on 
one  date  if  the  contractowner  chooses  to 
participate  in  an  asset  allocation  balance 
program.  The  Company  also  reserves  the 
right  to  impose  an  administrative  charge 
not  to  exceed  $150  for  a  partial 
withdrawal  or  full  surrender  under  a 
special  policy  access  provision  that 
allows  a  terminally  ill  Contractowner  to 


JMI 


make  one  such  withdrawal  or  surrender 
without  application  of  any  withdrawal 
charges.  The  Applicants  state  that  they 
propose  to  rely  on  Rules  26a-l  and  6c- 
8(c)  under  the  1940  Act  to  permit  the 
imposition  of  these  charges.  The 
Company  does  not  expect  to  recover 
from  any  of  these  charges  any  amount 
in  excess  of  its  accumulated  expenses  in 
connection  with  the  administrative 
activities  for  which  the  charge  is  made. 
The  Contracts  also  provide  for  the 
deduction  of  any  premium  taxes  or 
similar  state  or  local  tax  attributable  to 
a  Contract. 

5.  No  sales  charge  will  be  deducted 
from  purchase  payments  as  they  are 
made.  Instead,  a  withdrawal  charge  will 
be  assessed  on  amounts  surrendered  or 
withdrawn  during  a  Contract  year 
which  exceed  10%  of  the  Contract  value 
as  of  the  most  recent  Contract 
anniversary.  Those  amounts  will  be 
deemed  to  be  purchase  payments.  The 
withdrawal  charge  will  be  based  upon 
when  the  purchase  payments  to  which 
such  amounts  are  deemed  attributable 
were  made.  The  charge  begins  at  8%  of 
purchase  payments  withdrawn.  When 
three  complete  Contract  years  have 
elapsed  since  a  purchase  payment  was 
made,  the  charge  is  reduced  to  6%  of 
that  purchase  payment  and  it  declines 
2%  per  year  thereafter.  The  oldest 
previously  unliquidated  purchase 
payment  will  be  deemed  to  have  been 
liquidated  first,  then  the  next  oldest  and 
so  forth.  In  no  event  will  the  sum  of  the 
withdrawal  charges  exceed  8%  of  the 
total  purchase  payments  made. 

6.  The  Company  proposes  to  deduct  a 
mortality  and  expense  risks  charge  (1) 
daily,  from  the  assets  of  the  Separate 
Account,  at  an  annual  rate  of  .80%  and 
(2)  monthly,  from  the  Contract  value  in 
the  Separate  Account  and  the  Fixed 
Account  at  an  annual  rate  of  .45%.  The 
Company  estimates  that  approximately 
.85%  of  each  charge  is  attributable  to 
the  mortality  risks  assumed  by  the 
Company  in  connection  with  the 
Contracts  and  .40%  is  attributable  to  the 
expense  risks.  According  to  the 
Applicants,  the  mortality  risks  assumed 
are  the  risks  that  (i)  annuitants  may  live 
for  longer  periods  of  time  than  the 
periods  indicated  in  the  mortality  tables 
on  which  the  Company  calculated  the 
annuity  tables  in  the  Contracts,  (ii) 
mortality  will  cause  a  Contract  to 
terminate  prematurely  before  the 
assumed  annuitization  date  and  (iii)  the 
risk  that  mortality  will  cause  the 
Company  to  incur  higher  costs  than 
anticipated  for  certain  benefits  payable 
on  the  death  of  the  Contractowner.  The 
expense  risks  assumed  are  that  expenses 
in  administering  the  Contracts  will  be 
greater  than  the  Company  estimated. 
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7.  The  Company  is  aware  that 
deducting  a  portion  of  the  mortality  and 
expense  risks  charge  monthly  instead  of 
daily  is  slightly  different  from  typical 
industry  practice.  To  assure  that  the  less 
frequent  deduction  of  the  0.45%  portion 
of  the  mortality  and  expense  risks 
charge  does  not  result  in  that  charge 
being  efTectively  larger  for 

Contract  owners  than  a  solely  daily 
charge  at  an  annual  rate  of  1  25%,  the 
0.45%  charge  wii;  be  administered  as  a 
0.449928%  charge.  As  a  result,  the 
overall  effective  rate  v.oiild  be 
1.24225%,  as  compa'-ed  tc  an  effective 
rate  of  1,24226%  if  the  charge  were 
deducted  as  a  dailv  chnrgp  at  an  annual 
rate  of  1.25%. 

8.  Applicants  submit  that  if  the 
mortality  and  expense  risks  charge  is 
insufficient  to  cover  the  actual  cost  of 
the  mortality  and  expense  risks 
assumed,  the  Company  will  bear  the 
loss.  Conversely,  if  the  charge  proves 
more  than  sufficient,  the  excess  will  be 
profit  to  the  Company  and  will  be 
available  for  any  proper  corporate 
purpose  including,  among  other  things, 
payment  of  distribntion  expenses. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  requires  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  trustee 
or  a  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  boolJceeping  and  other 
administrative  services. 

2.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks,  and 
Applicants  represent  that  the  aggregate 
of  (i)  the  daily  charge  of  .80%  per 
annum  and  (ii)  the  monthly  charge  of 
.45%  per  annum  is  within  the  range  of 
industry  practice  for  comparable 
annuity  products.  Applicants  state  that 
this  representation  is  based  upon  an 
analysis  made  by  the  Company  of 
publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  right  to  increase  charges  above 
current  levels,  the  existence  of  other 
charges,  the  number  of  transfers 
permitted  without  charge  and  the  nature 
of  the  free  withdrawal  provisions. 
Applicants  represent  that  the  Company 
will  maintain  at  its  service  office, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 


the  methodology  and  results  of,  the 
comparative  survey  made. 

3.  Applicants  submit  that  for  it  to  be 
administratively  possible  for  the 
Contracts  to  be  issued  by  the  Separate 
Account  (as  opposed  to  a  new  separate 
account),  the  accumulation  unit  values 
calculated  on  a  daily  basis  must  equal 
the  accumulated  unit  values  calculated 
for  existing  variable  annuity  contracts 
issued  by  the  Separate  Account.  That 
canlsnly  be  accomplished  by  deducting 
a  portion  of  the  Contract's  mortality  and 
expense  risks  charge  at  the  Contract 
level.  By  splitting  the  charge  into  two 
components,  the  Company  can  avoid 
the  cost  of  establishing,  administering 
and  auditing  a  new  separate  account. 
Such  co.sts  would  otherwise  have  to  be 
passed  on  to  Conlractowners  in  some 
form. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  under  the  Contracts 
is  expected  to  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risks 
charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  withdrawal 
charge.  In  such  circumstances  a  portion 
of  the  mortality  and  expense  risks 
charge  might  be  viewed  as  providing  for 
a  portion  of  the  costs  relating  to 
distribution  on  the  Contracts. 
Notwithstanding  the  foregoing,  the 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Separate  Account  and  the 
Contractowners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  service  office  and 
will  be  available  to  the  Commission. 

5.  The  Company  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  particular 
company's  board  of  directors,  a  majority 
of  the  members  of  which  are  not 
"interested  persons"  of  such  fund 
within  the  ni'-aning  of  Section  2(a)(19) 
of  the  1940  Act. 

6.  Applicants  agr?e  to  tlie  following 
conditions  if  the  order  is  granted:  (1) 
The  fee  table  examples  in  the 
prospectus  for  the  Contracts  will  reflect 
all  applicable  charges  in  a  manner  that 
will  permit  comparison  with  other 
contracts  on  the  same  basis  as  if  the 
daily  and  monthly  portions  of  the 
mortality  and  expense  risks  charge  were 
combined;  (2)  all  advertisements  of  the 


performance  of  the  sub-accounts  of  the 
Separate  Account  will  reflect  the  impact 
of  both  elements  of  the  mortality  and 
expense  charge;  (3)  if  the  size  of  this 
charge  is  discussed  in  advertising,  it 
will  be  presented  as  a  1.25%  charge, 
with  part  deducted  daily  and  part 
monthly;  and  (4)  changes  in 
accumulation  unit  values  will  not  be 
advertised. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  focts  set  forth  above,  their 
request  for  (.xoriptions  from  sections 
26(u)(2)(C)  and  27((.!12)  of  fhe  1940  Act 
if.  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  liy  the  Division  of 
Inv>'y'.;nrnt  Management,  pursuant  to 
dt  lr;.;atrd  aut.horitv. 
Margaret  H.  McFarland. 
Deputy  SeavtoTy: 
IfK  Doc.  94-8927  Filed  4-13-94;  B.45  ami 
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Morgan  Stanley  Venture  Investors, 
L.P.;  Notice  of  Application 

Aprils,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Morgan  Stanley  Venture 
Investors.  L.P.  (the  "Partnership"). 
RELEVANT  ACT  SECTIONS:  Applicant  seeks 
an  order  under  sections  6(b)  and  6(e) 
granting  an  exemption  from  all 
provisions  of  the  Act  except  section  9, 
certain  provisions  of  sections  17  and  30, 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  that  would  grant  an 
exemption  from  most  provisions  of  the 
Act,  and  would  permit  certain  affiliated 
and  joint  transactions.  Applicant  is  an 
employees'  securities  company  within 
the  meaning  of  section  2(a)(13)  of  the 
Act. 

FILING  DATES:  The  application  was  filed 
on  November  19.  1993.  and  amended  on 
March  4,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
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copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3. 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSeS:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant,  1251  Avenue  of  the 
Americas,  New  York,  New  York  10020. 

FOn  FURTHER  INFORMATION  CONTACT: 
John  V.  OHanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubHc  Reference  Branch. 

Applicant's  Representations 

1.  Morgan  Stanley  Group  Inc.  and  its 
subsidiaries  (collectively,  the  "Morgan 
Stanley  Group")  constitute  a  global 
financial  services  firm.  Morgan  Stanley 
4  Co.  Incorporated  ("MS&Co."),  a 
wholly-owned  subsidiary  of  Morgan 
Stanley  Group  Inc..  Is  the  principal 
broker-dealer  affiliate  of  the  Morgan 
Stanley  Group  and  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  MS&Co.  and  Morgan  Stanley 
Group  Inc  are  registered  as  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940  (the  "Advisers  Act"). 

2.  The  Partnership  is  a  newly-formed 
Delaware  hmited  partnership  that  was 
formed  for  the  purpose  of  enabling 
certain  employees,  officers,  directors, 
and  advisory  directors  of  the  Morgan 
Stanley  Group  to  pool  their  investment 
resources  and  to  participate  in  various 
types  of  investment  opportunities, 
including  venture  capital  and  private 
equity  investments,  without  the 
necessity  of  each  investor  seeking  to 
identify  investments  and  to  analyze 
their  merit.  The  (xraling  of  resources 
permits  diversification  and  pariicipation 
in  investments  that  usually  would  not 
be  offered  to  individual  investors.  The 
goal  of  the  Partnership  is  to  reward  and 
retain  key  personnel  by  enabling  them 
to  participate  in  investment 
opportunities  that  would  not  otherwise 
be  available  to  them  and  to  attract  other 


individuals  to  the  Morgan  Stanley 
Group. 

3.  The  Partnership  will  operate  as  a 
non-diversified  closed-end  management 
investment  company.  The  Partnership 
will  seek  to  achieve  a  high  rate  of  return 
through  long-term  capital  appreciation 
by  proividing  expansion  capital  to  a 
diversified  group  of  private  emerging 
growth  companies.  The  Partnership  will 
co-invest  alongside  two  venture  capital 
funds  (the  "MS  Venture  Capital  Funds") 
that  recently  were  organized  by  the 
Morgan  Stanley  Group  for  third  party 
investors.  The  MS  Venture  Capital 
Funds  are  exempt  from  registration 
under  the  Act  in  reliance  upon  section 
3(c)(1)  thereunder. 

4.  The  general  partner  of  the 
Partnership  is  Morgan  Stanley  Venture 
Partners  II.  L.P.  (the  "General  Partner"). 
At  present,  the  sole  limited  partner  of 
the  Partnership  is  Morgan  Stanley 
Venture  Capital  n.  Inc.  ("MSVC II").  a 
wholly-owned  subsidiary  of  Morgan 
Stanley  Group  Inc  The  General  Partner 
and  MSVC  II  are  registered  as 
investment  advisers  under  the  Advisers 
Act.  MSVC  n  is  the  managing  general 
partner  of  the  General  Partner. 

5.  Interests  in  the  Partnership  will  be 
offered  wnthout  registration  under  a 
claim  of  exemption  pursuant  to  section 
4(2)  of  the  Securities  Act  of  1933  (the 
"Securities  Act").  Interests  will  be 
offered  and  sold  only  to  "Eligible 
Employees"  of  the  Morgan  Stanley 
Group  or  trusts  established  by  such 
Eligible  Employees  for  their  benefit  or 
the  benefit  of  their  immediate  family.  To 
be  an  Eligible  Employee,  an  individual 
must  currently  be  an  employee,  officer, 
director,  or  advisory  director  of  a 
member  of  the  Morgan  Stanley  Group 
and,  except  for  certain  individuals  who 
will  manage  the  day-to-day  affairs  of  the 
Partnership,  and  "accredited  investor" 
meeting  the  income  requirements  set 
forth  in  rule  501(a)(6)  of  Regulation  D 
under  the  Securities  Act.»  The 
limitations  on  the  class  of  persons  who 
may  acquire  interests,  in  conjunction 
with  other  characteristics  of  the 
Partnership,  will  qualify  the  Partnership 
as  an  "employees'  securities  company" 
under  section  2{a)(13)  of  the  Act. 

6.  Only  a  small  proportion  of  the 
Morgan  Stanley  Group's  employees 


'  Thr«e  of  the  individuals  who  will  manage  the 
day-to-day  afSairs  of  the  Partnership  are  r>ot 
"accredited  investors."  Each  of  these  individuals  is 
a  partnar  of  the  General  Partner,  had  reportable 
Income  from  all  sources  in  the  calendar  year 
immedielely  preceding  such  person's  admission  as 
a  partn«r  of  the  General  Partner  in  excess  of 
$120,000.  and  has  a  reasonable  expectation  of 
reportable  Income  in  the  years  in  which  such 
person  will  be  required  to  make  capital 
contrib«tlons  to  the  General  Partner  of  at  l«»ast 
Si  50.000. 


qualify  as  Eligible  Employees.  The 
Eligible  Employees  are  experienced 
professionals  in  the  investment  banidnf;. 
merchant  banking,  or  securities 
business,  or  in  administrative,  financial, 
accounting,  or  operational  activities 
related  thereto.  No  Eligible  Employee 
will  be  required  to  invest  in  the 
Partnership. 

7.  The  management  and  control  of  the 
Partnership,  including  all  investment 
decisions,  is  vested  exclusively  in  the 
General  Partner.  The  management  and 
control  of  the  General  Partner,  in  turn, 
is  vested  exclusively  in  MSVC  XL  The 
business  and  affairs  of  MSVC  D  is 
managed  by  or  under  the  direction  of  its 
board  of  directors  (the  "Board").  Thus, 
the  Board  indirectly  manages  and 
controls  the  Partnership.  The  Board 
will,  among  other  things,  act  as  the 
investment  committee  of  the 
Partnership  responsible  for  approving 
all  investment  aiul  valuation  decisions. 
Actions  by  the  Board  require  the  vote  of 
a  majority  of  its  members.  The  Board  is 
comprised  exclusively  of  directors  and 
senior  officers  of  the  Morgan  Stanley 
Group,  each  of  whom  qualifies  as  an 
Eligible  Employee.  Members  of  the 
Board  who  are  not  partners  of  the 
General  Partner  have  indicated  their 
intention  to  participate  in  the 
Partnership  on  the  same  terms  as  other 
Eligible  Employees. 

8.  The  day-to-day  affairs  of  the 
Partnership  will  be  managed  by  certain 
individuals  who  are  general  and  limited 
partners  of  the  General  Partner.  These 
individuals  have  primary  responsibility 
for  identifying,  investigating, 
structuring,  and  monitoring  Partnership 
investments,  and  making 
recommendations  with  respect  to 
investment  decisions  to  the  Board.  All 
such  individuals  qualify  as  Eligible 
Employees  and  are  officers  of  the 
Morgan  Stanley  Group. 

9.  The  Partnership  nas  obtained 
subscriptions  from  a  number  of  Eligible 
Employees  to  acquire  limited 
partnership  interests  in  the  Partnership; 
however,  such  Eligible  Employees  have 
not  yet  been  admitted  to  the 
Partnership.  In  connection  with  the 
subscriptions,  each  Eligible  Employee 
has  deposited  an  amount  equal  to  10% 
of  such  Eligible  Employee's  capital 
commitment  in  a  segregated  interest- 
bearing  account  established  by  MS&Co. 
(the  "Segregated  Account").  Funds  held 
in  the  Segregated  Account  on  behalf  of 
an  Eligible  Employee  (including 
interest)  wall  be  returned  to  sudi  person 
if  admission  to  the  Partnership  does  not 
occur  before  June  30, 1994,  or  if  the 
Eligible  Employee's  subscription  for  a 
hmited  partnership  interest  is  rejected 
by  the  General  Partner  for  any  reason. 


10.  Upon  the  occurrence  of  certain 
events  (including  receipt  by  the 
Partnership  of  the  requested  order),  the 
Eligible  Employees  will  be  admitted  to 
the  Partnership  as  limited  partners  (the 
"Limited  Partners"),  and  all  amounts 
held  in  the  Segregated  Account 
(including  interest  on  the  deposited 
amounts)  will  be  paid  over  to  the 
Partnership.  Simultaneously  with  the 
occurrence  of  these  events,  the  Hmited 
partnership  interest  held  by  MSVC  II 
will  be  redeemed  by  the  Partnership  in 
full  and  MSVC  n  will  receive  from  the 
Partnership  an  amount  equal  to  the  sum 
of  (a)  the  balance  of  MSVC  II's  capital 
account  in  the  Partnership;  (b)  the 
expenses  and  management  fee 
previously  charged  against  MSVC  D's 
capital  account;  and  (c)  interest  on 
MSVC  n's  capital  contributions  to  the 
Partnership  calculated  at  an  annual  rate 
of  3%  from  the  date  each  such  capital 
contribution  was  made.  Upon  their 
admission  into  the  Partnership,  the 
Eligible  Employees  will  be  treated  for  all 
purposes  (including  without  limitation 
the  allocation  of  Partnership  profits  and 
losses)  as  it  they  had  been  Limited 
Partners  from  the  initial  formation  of  the 
Partnership.  The  date  on  which  Eligible 
Employees  £ire  initially  admitted  to  the 
Partnership  is  hereinafter  referred  to  as 
the  "Initial  Closing." 

11.  The  Board,  through  the  General 
Partner,  will  determine  in  its  sole 
discretion  the  amount  and  timing  of 
capital  contributions  to  be  made  by  the 
General  Partner  and  the  Limited 
Partners  to  the  Partnership,  subject  to 
certain  maximum  amounts  that  may  be 
required  during  specified  periods. 
Capital  contributions  will  fund 
Partnership  investments  and  the 
payment  of  Partnership  expenses.  The 
capital  contribution  of  each  Partner, 
including  the  General  Partner,  will  be 
applied  towards  the  Partner's  pro  rata 
share  of  each  Partnership  investment 
and  each  Partnership  expense. 

12.  The  maximum  amount  of  capital 
contributions  that  a  Limited  Partner 
may  be  required  to  make  during  the  life 
of  the  Partnership  will  be  limited  to  the 
Limited  Partner's  capital  commitment. 
The  minimum  capital  commitment  of 
each  Limited  Partner  will  be  $100,000, 
subject  to  waiver  by  the  General  Partner 
in  its  sole  discretion.  The  General 
Partner  will  be  authorized  to  cause  the 
Partnership  to  raise  additional  capital 
after  the  Initial  Closing  by  admitting,  at 
one  or  more  additional  closings  held  not 
later  than  June  30, 1994,  additional 
Eligible  Employees  as  Limited  Partners. 
An  additional  Limited  Partner  will  be 
required,  at  the  time  of  admission  to  the 
Partnership,  to  make  a  capital 
contribution  and  to  pay  an  interest 
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charge  to  the  Partnership  as  if  such 
Limited  Partner  had  been  admitted  to 
the  Partnership  at  the  Initial  Closing  and 
the  Partnership  had  made  a  loan  to  such 
Limited  Partner  for  any  capital 
contribution  required  during  the  period 
from  the  Initial  Closing  to  the  admission 
date.  Such  interest  charge  will  be 
allocated  to  the  capital  accounts  of  the 
Partners  who  had  been  previously 
admitted  to  the  Partnership. 

13.  The  General  Partner  has  made  a 
capital  commitment  to  the  Partnership 
equal  to  at  least  1%  of  the  Partnership's 
aggregate  capital  commitments.  The 
partners  of  the  General  Partner  an 
obligated  to  make  capital  contributions 
to  the  General  Partner  as  and  when  the 
General  Partner  is  required  to  make 
capital  contributions  to  the  Partnership. 

14.  The  General  Partner  serves  ^s  the 
sole  general  partner  of  one  MS  Venture 
Capital  Fund  and  a  co-general  parner 
(with  responsibility  for  investment 
decisions)  of  the  other  MS  Venture 
Capital  Fund.  The  management  and 
control  of  the  MS  Venture  Capital  Funds 
are  vested  exclusively  in  the  General 
Partner,  in  its  cap7"ity  as  the  general 
partner  of  such  Funds.  Thus,  as  in  the 
case  of  the  Partnership,  the  Board 
indirectly  manages  and  controls  the  MS 
Venture  Capital  Funds,  and  the 
individual  general  and  limited  partners 
of  the  General  Partner  manage  the  day- 
to-day  affairs  of  the  MS  Venture  Capital 
Funds. 

15.  The  General  Partner  has  made 
capital  commitments  to  the  MS  Venture 
Capital  Funds  in  an  aggregate  amount  of 
approximately  10.6%  of  the  aggregate 
capital  commitments  of  the  Funds,  of 
which  approximately  94%  will  be 
funded  by  MSVC  11  and  approximately 
6%  will  be  funded  by  the  individual 
general  partners  and  limited  partners  of 
the  General  Partner. 

16.  The  General  Partner  will  be  paid 
an  annual  management  fee  equal  to  2 
percent  of  the  Partnership's  aggregate 
capital  commitments,  subject  to 
reduction  as  specified  in  the 
Partnership's  limited  partnership 
agreement.  However,  to  the  extent  the 
General  Partner,  its  constituent  general 
partners  or  its  employees  receive  any 
officers',  directors',  broken-deal, 
remunerative  or  other  net  fees  (i.e., 
excluding  expense  reimbursement)  from 
portfolio  companies,  affiliates  of 
portfolio  companies,  and  potential 
portfolio  companies,  or  to  the  extent 
employees  of  another  member  of  the 
Morgan  Stanley  Group  who  serve  as 
officers  or  directors  of  such  entities 
pursuant  to  rights  held  by  the 
Partnership  to  designate  such  officers  or 
directors  receive  any  officers'  or 
directors'  fees  (excluding  expense 


reimbursement),  a  portion  of  such  net 
fees  will  reduce  the  management  fee  on 
a  doUar-for-doUar  basis. 

17.  The  General  Partner  will  pay  out 
of  the  management  fee  its  normal 
operating  expenses,  including  rent, 
salaries  of  its  personnel,  expenses 
incurred  by  its  personnel  in 
investigating  investment  opportunitie^ 
and  communications  and  travel 
expenses.  The  Partnership  will  pay 
certain  enumerated  expenses  of  the 
General  Partner  and  the  Partnership 
incurred  in  connection  with  the 
organization,  operation,  and  dissolutio- 
of  the  Partnership.  Expenses  borne  by 
the  Partnership  may  include  the  fees, 
commissions,  and  expenses  of  a  memb>- 
of  the  Morgan  Stanley  Group  for 
services  performed  by  such  member  to 
the  Partnership,  including,  without 
limitation,  brokerage  or  clearing 
services. 

18.  The  General  Partner  will  be 
entitled  to  receive  a  "carried  interest"  c 
12%  of  the  realized  and  unrealized 
gains  and  losses  of  the  Partnership.  The 
remaining  88%  will  be  shared  by  all 
Partners  in  proportion  to  their  capital 
commitments.  A  "carried  interest"  is  ai 
allocation  to  the  General  Partner  of  the 
Partnership's  net  gains  in  addition  to 
the  amount  allocable  to  the  General 
Partner  that  is  in  proportion  to  its 
capital  contributions.  For  purposes  of 
determining  he  Partnership's  net  gains, 
management  fees  and  expenses  borne  b\ 
the  Partnership,  in  addition  to  the 
Partnership's  realized  and  unrealized 
losses,  will  be  netted  against  the 
Partnership's  realized  and  unrealized 
gains.  The  entire  12%  carried  interest 
received  by  the  General  Partner  will  be 
paid  to  the  individual  general  and 
limited  partners  of  the  General  Partner. 
The  General  Partner's  carried  interest  is 
structured  to  comply  with  the 
requirements  of  rule  205-3  promulgated 
under  the  Advisers  Act. 

19.  The  Partnership  will  invest  all  of 
its  capital  in  investment  opportunities 
in  which  the  MS  Venture  Capital  Funds 
invest.  The  Partnership  will  not  be 
permitted  to  make  investments  other 
than  co-investments  with  the  MS 
Venture  Capital  Funds.  In  connection 
with  any  investment  opportunity, 
except  with  the  consent  of  an  advisory 
committee  consisting  of  limited  partners 
of  one  or  both  of  the  MS  Venture  Capital 
Funds  (the  "Fund  Advisory 
Committee"),  the  amount  of  the 
Partnership  co-investment  generally 
will  bear  the  same  proportion  to  the 
aggregate  investments  of  the  MS 
Venture  Capital  Funds  and  the 
Partnership  as  the  aggregate  capital 
commitments  of  the  Partnership  bears  to 
the  aggregate  capital  commitments  of 
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the  MS  Venture  Capital  Funds  and  the 
Partnership  (other  than  with  regard  to 
differences  that  result  from  the  specific 
expenses  incurred  by  the  MS  Venture 
Capital  Funds  and  the  Partnership).  In 
addition,  except  with  the  consent  of  the 
Fund  Advisory  Committee,  the 
Partnership  w:l!  be  required  to  make 
aiiy  co-investments  on  terms  no  more 
favorable  than  those  applicable  to  the 
investments  by  the  MS  Venture  Capital 
Funds. 2 

20.  The  co-investments  by  the 
Partnership  with  the  MS  Venture 
Capital  Funds  are  expected  to  include: 

(a)  Majority  or  100%  owTiership 
interests  in  portfolio  compjanies: 

(b)  Publicly  traded  securities;  and  (c) 
securities  purchased  in  growth  company 
buyouts. 

21.  The  Partnership  will  not  invest 
more  than  15%  of  its  assets  in  securities 
issued  by  registered  investment 
companies  (with  the  exception  of 
temporary  investments  in  money  market 
funds),  and  the  Partnership  will  not 
acquire  any  seciu-ity  issued  by  a 
registered  investment  company  if 
immediately  after  such  acquisition  the 
Partnership  will  own  more  than  3%  of 
the  outstanding  voting  stock  of  the 
registered  investment  company. 

22.  An  "MS  Related  Person,    as 
defined  below,  will  not,  until  the  MS 
Venture  Capital  Funds  and  the 
Partnership  are  fully  invested,  be 
permitted  to  make  certain  types  of 
equity  investments  in  private  emerging 
growth  companies  without  first  having 
offered  the  opportunity  to  make  the 
investment  to  the  MS  Venture  Capital 
Funds  and  the  Partnership.  An  "MS 
Related  Person"  means  the  General 
Partner,  Morgan  Stanley  Group  Inc.,  any 
other  person  at  least  80%  of  which  is 
beneficially  owned  directly  or  indirectly 
by  Morgnn  Stanley  Group  Inc.,  and  any 
investment  fund  managed  by  any  of  the 
foregoing.  Certain  investments, 
however,  are  not  subject  to  the 
"obligation  to  offer"  described  above. 
These  investments  include  (a)  an 
investment  made  by  an  MS  Related 
Person  pursuant  to  an  offer  available 
only  to  Morgan  Stanley  Group  Inc.  or 
one  of  its  affiliates;  (b)  an  investment 
that  constitutes  compensation  for 
providing  investment  banking  or  other 
services  to  any  person  or  entity;  (c)  an 
investment  relating  to  an  acquisition  of 


'  It  is  anticipated  that  the  economic  terras 
applicable  to  the  Partnership's  investme.nts  will  be 
the  same  as  those  applicable  to  the  corresponding 
investments  by  the  MS  Venture  Capital  Funds.  It  is 
possible,  however,  that  the  investment  of  the  MS 
Venture  Capital  Funds  will  have  mora  favorable 
non-economic  terms  (e.g.,  the  right  to 
representation  on  the  board  of  directors  of  the 
portfolio  company)  In  light  of  regulatory  or  oth«r 
considerations. 


a  business  or  assets  to  be  operated  or 
used  in  connection  with  the  existing,  or 
a  new  line  of,  business  of  Morgan 
Stanley  Group  Inc.  or  one  of  its  affiliates 
(other  than  the  General  Partner);  (d)  an 
investment  made  by  any  MS  Related 
Person  in  its  und»"-wriling  capacity  or  in 
connection  wiLh  broker-dealer  activities; 
(e)  an  investment  made  with  an 
ai'j^jregate  purt:ha.se  price  of  less  than  $1 
million;  (0  an  investment  made  by  or  in 
connection  %vith  an  existing  investment 
fund  as  a  follow-on  investment  in  one 
of  its  portfolio  companies;  and  (g)  an 
investment  made  in  connection  with  the 
purchase  of  a  portfolio  of  securities  from 
another  person  or  entity,  subject  to 
certain  limitations. 

23.  No  individual  general  or  limited 
partner  of  the  General  Partner,  and  no 
employee  on  the  General  Partner's  staff, 
will  be  permitted  to  co-invest  with  the 
Partnership  in  any  investment 
opportunity,  except: 

(a)  Through  an  MS  Venture  Capital 
Fund  as  a  partner  of  the  General  Partner; 

(b)  As  a  Limited  Partner;  or 

(c)  TTirough  the  exercise  of  stock 
options  or  warrants  granted,  on  the 
same  terms  and  amount,  to  all  outside 
directors  of  the  entities  in  which  the 
Partnership  invests. 

24.  Except  for  the  prohibitions 
described  in  paragraph  23  above,  any 
member  of  the  Morgan  Stanley  Group  or 
any  client  of  such  member  may  co- 
invest  with  the  MS  Venture  Capital 
Funds  and  the  Partnership  in 
connection  with  any  investment 
opportunity  in  which  the  MS  Venture 
Capital  Funds  and  the  Partnership 
participate.  Such  co-investments  will  be 
made  on  terms  no  more  favorable  than 
the  terms  applicable  to  the  investments 
by  the  MS  Venture  Capital  Funds  and 
the  Partnership;  however,  members  will 
be  permitted  to  invest  on  more  favorable 
terms  if  and  to  the  extent  such  terms 
are: 

(a)  lo  full  or  partial  satisfaction  of  a 
fee  that  such  members  would  otherwise 
be  entitled  to  receive  for  providing 
financial  advisory  or  othi^r  services  in 
connection  with  such  co-investment 
(other  than  services  provided  by  the 
General  Partner); 

Po)  The  product  of  agreements  or 
arrangements  entered  into  by  such 
members  (other  than  the  General 
Partner)  with  portfolio  companies  before 
the  formation  of  the  MS  Venture  Capital 
Funds  and  the  Partnership;  or 

(c)  Obtained  through  the  exerci.se  of 
officer's,  director's,  or  similar  options  or 
warrants. 

25.  If,  in  connection  with  any 
investment  opportunity,  there  are 
securities  available  for  investment 
(determined  after  taking  into  account 


the  projwsed  investments  by  the 
Partnership,  the  MS  Venture  Capital 
Funds  and  certain  other  persons, 
including  other  members  of  the  Morgan 
Stanley  Group),  such  remaining 
securities  will  be  offered  to  limited 
partners  of  the  MS  Venture  Capital 
Funds  for  co-investment  ctitside  the  MS 
Venture  Capital  Funds. 

2d.  The  Partnership  and  the  MS 
Venture  Capita!  Funds  will  not  be 
permitted,  except  with  the  consent  of 
the  Fund  Advisory  Committee,  to  invest 
for  the  first  time  in  portfolio  companies 
in  which  a  member  of  the  Morgan 
Stanley  Group  has  previously  made  an 
investment,  or  in  which  a  member  is  a 
director  or  officer.  The  Partnership  and 
the  MS  Venture  Capital  Funds  also  will 
not  be  permitted,  except  with  the 
consent  of  the  Fund  Advisory 
Committee,  to  make  a  follow-on 
investment  in  a  portfolio  company 
previously  participated  in  by  a  member 
of  the  Morgan  Stanley  Group  if,  in  such 
round,  the  member  is  acquiring  more  or 
less  than  its  pro  rata  position  from  the 
previous  rotind. 

27.  Except  as  described  below,  the 
Partnership  will  be  given  the 
opportunity  to  sell  or  otherwise  dispose 
of  its  investments  at  the  same  time  and 
on  the  same  terms  as  the  MS  Ventura 
Capital  Fimds.  The  General  Partner  does 
not  intend  to  make  distributions-in-kind 
to  the  Partners  of  portfolio  securities 
that  are  subject  to  restrictions  on  sale 
(other  than  pursuant  to  rule  144(k)  of 
the  Securities  Act)  or  that  cannot  be 
sold  due  to  sales  volume  limitations, 
except  in  connection  with  distributions 
upon  the  dissolution  of  the  Partnership. 
Because  the  Limited  Partners  generally 
will  be  affiliates  of  Morgan  Stanley 
Group  Inc.,  the  General  Partner  may 
elect  not  to  make  distributions-in-kind 
of  portfolio  securities  to  the  Limited 
Partners  even  though,  in  its  capacity  as 
general  partner  of  the  MS  Venture 
Capital  Funds,  it  has  decided  that  a 
distribution-in-kind  of  portfolio 
securities  of  the  same  class  as  those  held 
by  the  Partnership  is  appropriate  for  the 
MS  Venture  Capital  Funds.  Proceeds 
from  the  sale  or  other  disposition  of  any 
Partnership  investment  may  be 
reinvested  by  the  General  Partner  in 
Partnership  investments,  subject  to 
certain  limitations. 

28.  Subject  to  the  limitations 
described  above,  the  Partnership  will  be 
permitted  to  enter  into  transactions 
Involving: 

(a)  A  member  of  the  Morgan  Stanley 
Group  (including  without  limitation  an 
MS  Venture  Capital  Fund); 

(b)  Any  entity  in  which  the 
Partnership  and/or  the  MS  Venture 
Capital  Funds  make  investments; 


(c)  Any  partner  of  an  MS  Venture 
Capital  Fund  that  is  not  a  member  of  the 
Morgan  Stanley  Group  (together  with 
the  affiliates  of  such  partner,  a  "Non-MS 
Venture  Fund  Partner");  or 

(d)  Any  Partner  or  person  or  entity 
related  to  any  Partner.  Any  such 
transaction,  however,  must  be  on  terms 
no  less  favorable  to  the  Partnership  than 
are  generally  afforded  to  unrelated  third 
parties  in  comparable  transactions.  Such 
transactions  include,  without  limitation, 
the  purchase  or  sale  by  the  Partnership 
of  an  investment,  or  an  interest  therein, 
from  or  to  any  member  of  the  Morgan 
Stanley  Group,  acting  as  principal.  With 
respect  to  any  investment  purchased  by 
the  Partnership  from  a  member  of  the 
Morgan  Stanley  Group,  acting  as 
principal,  the  Partnership  will  acquire 
the  investment  for  no  more  than  the  fair 
value  at  the  time  of  purchase,  plus 
carrying  costs  and  certain  organizational 
expenses.  The  fair  value  at  the  time  of 
such  purchase  may  be  more  or  less  than 
the  price  paid  by  the  member, 
depending  on  the  appreciation  or 
depreciation  in  the  particular 
investment. 

29.  A  member  of  the  Morgan  Stanley 
Group  may  provide  investment  banking, 
management,  or  other  services  and 
receive  fees  or  other  compensation  and 
expense  reimbursement  in  connection 
therewith  from  entities  in  which  the 
Partnership  makes  an  investment  or 
competitors  of  such  entities.  Such  fees 
or  other  compensation  may  include, 
without  limitation,  advisory  fees, 
organization  or  success  fees,  fmancing 
fees,  management  fees,  performance- 
based  fees,  fees  for  brokerage  and 
clearing  services,  and  compensation  in 
the  form  of  carried  interests  entitling  the 
member  to  share  disproportionately  in 
income  or  capital  gains  or  similar 
compensation.  The  Morgan  Stanley 
Group  reserves  the  right  not  to  charge  or 
to  waive  all  or  part  of  any  such  fees  or 
other  compensation  or  expense 
reimbursement  that  the  Partnership 
otherwise  might  incur  or  bear  indirectly. 
However,  except  as  described  in 
paragraph  16  above,  any  such  fees  or 
other  compensation  or  expense 
reimbursement  received  by  a  member  of 
the  Morgan  Stanley  Group  will  not  be 
shared  with  the  Partnership. 

30.  The  Partnership  may  make 
distributions  to  the  Partners  at  such 
times  and  in  such  amounts  as 
determined  by  the  General  Partner  in  its 
sole  discretion.  Until  the  Limited 
Partners  have  received  distributions 
equal  to  their  respective  capital 
contributions  (disregarding,  for  this 
purpose,  any  distributions  to  enable 
Partners  to  pay  taxes  with  respect  to  the 
Partnership's  net  taxable  income 
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allocated  to  them  during  any  fiscal 
year),  all  discretionary  distributions  will 
be  made  to  the  Partners  in  proportion  to 
their  respective  capital  contributions. 
Thereafter,  such  distributions  generally 
will  be  made  12%  to  the  General  Partner 
and  88%  to  the  Partners,  subject  to 
certain  limitations.  When  distributing 
cash  or  securities  or  both  to  the 
Partners,  the  General  Partner  will  be 
required  to  distribute  the  cash  and 
securities  to  all  Partners  in  the  same 
proportions;  however,  the  General 
Partner  will  have  the  right,  with  the 
consent  of  Limited  Partners  representing 
at  least  two-thirds  of  the  aggregate 
capital  commitments,  to  make  fair  non- 
ratable  distributions  in  kind.  Such  non- 
ratable  distributions  would  be  made  in 
the  event  a  Limited  Partner  notifies  a 
General  Partner  that  the  receipt  by  such 
Limited  Partner  of  a  specific  portfolio 
security  would  violate  any  law, 
regulation,  or  government  order 
applicable  to  such  Limited  Partner.  No 
distribution  may  be  made  to  a  Partner  to 
the  e.xtent  that  such  distribution  would 
(a)  create  or  increase  a  deficit  balance  in 
such  Partner's  account,  or  (b)  render 
such  Partner  liable  for  a  return  of  such 
distribution  under  the  Delaware  Revised 
Uniform  Limited  Partnership  Act. 

31.  The  General  Partner  will  conduct 
a  valuation  of  the  Partnership's  assets 
each  time  items  of  Partnership  profit  or 
loss  (including  unrealized  gains  and 
losses)  are  to  be  allocated  to  the  capital 
accounts  of  the  Partners;  at  the  time  of 
any  distribution  in  kind  to  the  Partners; 
and  in  connection  with  the  preparation 
of  periodic  reports  to  the  Partners.  The 
General  Partner's  valuation  of  any 
securities  will  be  conclusive  and 
binding  on  all  parties;  however,  if 
Limited  Partners  representing  at  least  a 
majority  of  the  aggregate  capital 
commitments  object  to  any  valuation,  a 
procedure  exists  for  submitting  the 
valuation  to  arbitration.  The  rules 
applicable  to  the  valuation  of 
Partnership  assets  are  the  same  as  those 
applicable  to  the  valuation  of  assets  of 
the  MS  Venture  Capital  Funds. 

32.  The  Partnership  will  be  permitted 
to  borrow  money,  subject  to  limitations 
as  to  the  aggregate  principal  amount  and 
maturity  of  indebtedness  that  may  be 
incurred  by  the  Partnership.  It  is  not 
anticipated  that  a  member  of  the  Morgan 
Stanley  Group  will  advance  funds  to  the 
Partnership  but,  if  any  such  advances 
are  made,  the  terms  thereof  will  be  no 
less  favorable  to  the  Partnership  than 
would  be  obtained  on  an  arm's-length 
basis. 

33.  Pending  investment  of  capital 
contributions  from  the  Partners  and  any 
distribution  of  proceeds  to  the  Partners, 
the  Partnership's  funds  may  be  invested 


in  short-term  money  market  or  other 
comparable  investments,  including 
money  market  funds  that  may  be 
advised  by  a  member  of  the  Morgan 
Stanley  Group. 

34.  The  term  of  the  Partnership  will 
expire  on  the  tenth  anniversar>-  of  the 
date  on  which  capital  contributions  are 
first  made  to  the  Partnership.  The  term 
may  be  extended  by  the  General  Partner, 
with  the  consent  of  Limited  Partners 
representing  specified  percentages 
(depending  upon  the  extension  being 
sought)  of  the  aggregate  capital 
commitments.  The  Partnership  may  be 
dissolved  prior  to  the  expiration  of  the 
term  with  the  approval  of  Partners 
representing  at  least  two-thirds  of  the 
aggregate  capital  commitments.  In 
addition,  the  Partnership  may  be 
dissolved  upon  the  occurrence  of 
certain  events. 

35.  A  Limited  Partner  may  not 
withdraw  from  the  Partnership  prior  to 
the  dissolution  ef  the  Partnership, 
except  under  certain  limited 
circumstances.  The  General  Partner  may 
require  a  Limited  Partner  to  withdraw 
(a)  if  the  Limited  Partner  is  a  Defaulting 
Partner  (as  defined  below);  (b)  if  the 
Limited  Partner  violates  the  restrictions 
on  transfer  described  below;  or  (c)  if  the 
General  Partner  determines  in  its 
reasonable  discretion  that  continued 
membership  of  the  Limited  Partner  in 
the  Partnership  would  subject  the 
Partnership  to  material  onerous  legal  or 
other  regulator}'  requirements  that 
cannot  reasonably  be  avoided.  A 
Limited  Partner  may  not  withdraw  in 
any  event  until  the  first  anniversary  of 
such  Limited  Partner's  admission  to  the 
Partnership. 

36.  If  any  Limited  Partner  fails  to 
make  any  required  capital  contribution 
when  due  or  called  by  the  General 
Partner  (a  "Defaulting  Partner'),  the 
General  Partner  may  elect  in  its 
discretion  any  one  or  more  of  the 
following  alternatives: 

(a)  Cause  the  Partnership  to  bring  an 
action  against  the  Defaulting  Partner  to 
collect  the  due  and  unpaid  payment 
plus  interest; 

(b)  Cause  the  Defaulting  Partner  to 
forfeit  up  to  50%  of  the  value  of  such 
Defaulting  Partner's  capital  account  (as 
valued  at  the  date  the  capital 
contribution  was  originally  due),  which 
forfeited  portion  will  be  allocated 
among  the  other  Partners  in  proportion 
to  their  respective  capital  contributions, 
provided  that  the  General  Partner  will 
not  elect  this  alternative  if  the 
Defaulting  Partner  is  suffering  from,  or 
will  suffer,  severe  hardship; 

(c)  Determine  that  the  Defaulting 
Partner  will  not  be  permitted  to  make 
additional  capital  contributions;  and/or 
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(d)  Reduce  the  Defaulting  Partner's 
share  of  the  Partnership's  future  profits 
by  up  to  50%  of  the  amount  that  such 
Defaulting  Partner  would  otherwise 
have  been  entitled  to  receive  had  it  not 
defaulted.  These  rights  and  remedies  are 
cumulative,  and  the  General  Partner 
may  pursue  any  other  remedies 
available  to  it  or  the  Partnership  to 
enforce  the  obligation  of  the  Defaulting 
Partner.  The  Defaulting  Partner  is  liable 
for  all  costs  of  the  Partnership, 
including  atlomey's  fees,  incurred  with 
respect  to  ihe  collection  of  any  of  the 
capital  contributions  and  the 
enforcement  of  any  of  the  rights  of  the 
Partnership. 

37.  Interer.ts  in  the  Partnership  will  be 
non-transfi  rat'le  except  with  the  prior 
written  consrnt  of  the  General  Partner, 
which  conspnt  may  be  withheld  in  its 
sole  discretion,  and  in  any  event,  will 
not  be  transferable  to  persons  other  than 
(a)  other  Partners;  (b)  trusts  established 
by  the  trnnsf^rtir  Limited  Partner  for  the 
benefit  of  sir  h  Limited  Partner  or  such 
Limited  Partr.er"s  immediate  family:  or 
(c)  by  succession  or  testamentary 
disposition  upon  the  death  of  the 
transferor  Lin.ited  Partner.  A  Limited 
Partner's  interest  will  not  be  redeemable 
upon,  and  will  not  be  affected  by,  such 
Limited  Partner's  termination  of 
emplojTnent  f.rom  the  Morgan  Stanley 
Group. 

38.  Du.'ing  the  existence  of  the 
Partnership,  books  of  account  will  be 
kept,  in  which  the  General  Partner  will 
enter,  or  cause  to  be  entered,  all 
business  transacted  by  the  Partnership, 
all  moneys  and  other  things  received, 
advanced,  paid  out,  or  delivered  on 
behalf  of  the  Partnership,  the  results  of 
the  Partnership's  operations,  and  each 
Partner's  capital.  Such  books  will  at  all 
times  be  accessible  to  all  Partners.  In 
addition,  for  each  fiscal  year  of  the 
Partnership,  the  GeneralPartner  will 
cause  an  examination  of  the  financial 
statements  of  the  Partnership  to  be  made 
in  accordance  with  generally  accepted 
auditing  standards  by  a  nationally 
recognized  firm  of  certified  public 
accountants.  A  copy  of  the  accountants' 
report  with  respect  to  each  fiscal  year 
will  be  furnished  to  each  Partner  within 
a  specified  period  after  the  end  of  such 
fiscal  year.  The  General  Partner  will  also 
furnish  cert.ain  information  to  the 
Partners  on  a  quarterly  basis.  The  scope 
and  nature  of  the  information  furnished 
to  the  Limited  Partners  is  the  same  as 
that  furnished  to  the  third  party 
investors  of  the  MS  Venture  Capital 
Funds. 

Applicant's  Legal  Analysis 

1.  Applicant  requests  an  exemption 
under  sections  6(b)  and  6(e)  of  the  Act 


from  all  provisions  of  the  Act,  and  the 
rules  and  regulations  thereunder,  except 
section  9,  sections  17  and  30  (except  as 
described  below),  sections  36  through 
53,  and  the  rules  and  regulations 
thereunder. 

2.  Applicant  requests  an  exemption 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  (a)  permit  a  member 
of  the  Morgan  Stanley  Group,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  the 
Partnership  or  any  company  controlled 
by  the  Partnership;  (b)  permit  the 
Partnership  to  invest  in  or  engage  in  any 
transaction  with  any  entity,  acting  as 
principal,  (i)  in  which  the  Partnership, 
any  company  controlled  by  the 
Partneiship,  or  any  member  of  the 
Morgan  Stanley  Group  has  invested  or 
will  invest,  or  (ii)  with  which  the 
Partnership,  any  company  controlled  by 
the  Partnership,  or  any  member  of  the 
Morgan  Stanley  Group  is  or  will  become 
otherwise  affiliated;  and  (c)  permit  a 
Non-MS  Venture  Fund  Partner,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  the 
Partnership  or  any  company  controlled 
by  the  Partnership.  The  transactions  to 
which  the  Partnership  is  a  party  will  be 
effected  only  after  a  determination  by 
the  Board  that  the  requirements  of 
Condition  1  below  have  been  satisfied. 
In  addition,  these  transactions  will  be 
effected  only  to  the  extent  not 
prohibited  by  the  limited  partnership 
agreements  of  the  MS  Venture  Capital 
Funds  and  the  Partnership. 

3.  The  principal  reason  for  the 
requested  exemption  is  to  ensure  that 
the  Partnership  will  be  able  to  invest  in 
companies,  properties,  or  vehicles  in 
which  B  member  of  the  Morgan  Stanley 
Group  (including  without  limitation  an 
MS  Venture  Capital  Fund),  or  the 
member's  employees,  officers,  directors, 
or  advisory  directors,  or  the  partners  of 
an  MS  Venture  Capital  Fund,  may  make 
or  have  already  made  an  investment. 
The  relief  is  also  requested  to  permit  the 
Partnership  the  flexibility  to  deal  with 
its  portfolio  investments  in  the  manner 
the  General  Partner  deems  most 
advantegeous  to  all  Partners  or  as 
required  by  the  MS  Venture  Capital 
Funds  or  the  Partnership's  other  co- 
investors.  Furthermore,  the  requested 
exemption  is  sought  to  ensure  that  a 
Non-MS  Venture  Fund  Partner  will  not 
directly  or  indirectly  beco.me  subject  to 
a  burden,  restriction,  or  other  adverse 
effect  by  virtue  of  the  Partnership's 
participation  in  an  investment 
opportunity. 

4.  The  Partners  will  have  been  fully 
informed  of  the  possible  extent  of  the 
partnership's  deaUngs  with  an  MS 
Venture  Capital  Fund  or  another 


member  of  the  Morgan  Stanley  Group  or 
with  a  Non-MS  Venture  Partner  and,  as 
professionals  employed  in  the  securities 
business,  will  be  able  to  understand  and 
evaluate  the  attendant  risks.  Applicant 
asserts  that  the  community  of  interest 
among  the  Partners,  on  the  one  hand, 
and  an  MS  Venture  Capital  Fund  or 
another  member  of  the  Morgan  Stanley 
Group  or  the  Non-MS  Venture  Fund 
Partners,  on  the  other  hand,  is  the  best 
insurance  against  any  risk  of  abuse. 

5.  Applicant  states  that  the 
Partnership  will  not  make  loans  to  an 
MS  Venture  Capital  Fund  or  any  other 
member  of  the  Morgan  Stanley  Group, 
or  to  any  employee,  officer,  director,  or 
advisory  director  of  the  Morgan  Stanley 
Group,  with  the  exception  of  short-term 
repurchase  agreements  or  other  fully 
secured  loans  to  a  member  of  the 
Morgan  Stanley  Group.  In  addition,  the 
Partnership  will  not  sell  or  lease  any 
property  to  an  MS  Venture  Capital  Fund 
or  any  other  member  of  the  Morgan 
Stanley  Group  except  on  terms  at  least 
as  favorable  as  those  obtainable  from 
unaffiliated  third  parties. 

6.  Applicant  requests  an  exemption 
from  section  17(d)  and  rule  17d-l 
thereunder  to  the  extent  necessary  to 
permit  affiliated  persons  of  the 
Partnership  (including  without 
limitation  the  General  Partner,  the  MS 
Venture  Capital  Funds,  and  other 
members  of  the  Morgan  Stanley  Group) 
or  affiliated  persons  of  any  of  these 
persons  (including  without  limitation 
the  Non-MS  Venture  Fund  Partners)  to 
participate  in,  or  effect  any  transaction 
in  connection  with,  any  joint  enterprise 
or  other  joint  arrangement  or  profit- 
sharing  plan  in  which  the  Partnership  or 
a  company  controlled  by  the 
Partnership  is  a  participant.  The 
exemption  requested  would  permit, 
among  other  things,  cc-investments  by 
the  Partnership  and  individual  partners 
or  employees,  officers,  directors,  or 
advisory  directors  of  the  Morgan  Stanley 
Group  making  their  own  individual 
investment  decisions  apart  from  the 
Morgan  Stanley  Group. 

7.  Compliance  with  section  17(d) 
would  prevent  the  Partnership  from 
achieving  its  principal  purpose.  Because 
of  the  number  and  sophistication  of  the 
potential  Partners  and  persons  affiliated 
with  such  Partners,  strict  compliance 
with  section  17(d)  would  cause  the 
Partnership  to  forego  investment 
opportunities  simply  because  a  Partner 
or  other  affiliated  person  of  the 
Partnership  (or  any  affiliate  of  such  a 
person)  also  had,  or  contemplated 
making,  a  similar  investment.  In 
addition,  attractive  investment 
opportunities  of  the  types  considered  by 
the  Partnership  often  require  each 
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participant  in  the  transaction  to  make 
available  funds  in  an  amount  that  may 
be  substantially  greater  than  may  be 
available  to  the  Partnership  alone.  As  a 
result,  the  only  way  in  which  the 
Partnership  may  be  able  to  participate  in 
such  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates.  The  requested  exemption  also 
is  sought  to  ensure  that  a  Non-MS 
Venture  Fund  Partner  will  not  directly 
or  indirectly  become  subject  to  a 
burden,  restriction,  or  other  adverse 
effect  by  virtue  of  the  Partnership's 
participation  in  an  investment 
opportunity.  The  flexibility  to  structure 
co-investments  and  joint  investments  in 
the  manner  described  above  will  not 
involve  abuses  of  the  type  section  17(d) 
and  rule  17d-l  were  designed  to 
prevent.  The  concern  that  permitting  co- 
investments  or  joint  investments  by  an 
MS  Venture  Capital  Fund  or  another 
member  of  the  Morgan  Stanley  Group  or 
by  the  Non-MS  Venture  Fund  Partners 
on  the  one  hand,  and  the  Partnership  on 
the  other,  might  lead  to  less 
advantageous  treatment  of  the 
Partnership  should  be  mitigated  by  the 
fact  that  (a)  the  Morgan  Stanley  Group, 
in  addition  to  its  substantial  stake  as  a 
general  partner  in  the  MS  Venture 
Capital  Funds  and  investments  in  the 
Partnership  and  in  the  portfolio 
comp>anies  in  which  the  Partnership 
invests,  will  be  acutely  concerned  with 
its  relationship  with  the  key  personnel 
who  invest  in  the  Partnership;  and  (b) 
senior  officers  and  directors  of  the 
Morgan  Stanley  Group  will  be  investing 
in  the  Partnership. 

8.  Applicant  requests  an  exemption 
from  section  17(f)  and  rule  17f-l  to  the 
extent  necessary  to  permit  a  member  of 
the  Morgan  Stanley  Group  to  act  as 
custodian  without  a  written  contract. 
Because  there  is  such  a  close  association 
between  the  Partnership  and  the  Morgan 
Stanley  Group,  requiring  a  detailed 
written  contract  would  exp>ose  the 
Partnership  to  imnecessary  burden  and 
expense.  Furthermore,  any  securities  of 
the  Partnership  held  by  the  Morgan 
Stanley  Group  will  have  the  protection 
of  fidelity  bonds.  An  exemption  is 
requested  from  the  terms  of  rule  17f- 
1(b)(4),  as  applicant  does  not  believe  the 
expense  of  retaining  an  independent 
accountant  to  conduct  periodic 
verifications  is  warranted  given  the 
community  of  interest  of  all  the  parties 
involved  and  the  existing  requirement 
for  an  independent  annual  audit. 

9.  Applicant  requests  an  exemption 
from  section  17(g)  and  rule  17g-l  to  the 
extent  necessary  to  permit  the 
Partnership  to  comply  with  rule  17g-l 
by  having  a  majority  of  the  members  of 
the  Board  take  such  actions  and  make 
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such  approvals  as  are  set  forth  in  rule 
17g-l. 

10.  Applicant  requests  an  exemption 
from  Section  17(j)  and  rule  17j-l 
(except  rule  17j-l(a))  because  the 
requirements  contained  therein  are 
burdensome  and  unnecessary  in  the 
context  of  the  Partnership.  Requiring  the 
Partnership  to  adopt  a  written  code  of 
ethics  and  requiring  access  persons  to 
report  each  of  their  securities 
transactions  would  be  time  consuming 
and  expensive,  and  would  serve  little 
purpose  in  light  of,  among  other  things, 
the  community  of  interest  among  the 
Partners  by  virtue  of  their  common 
association  in  the  Morgan  Stanley 
Group;  the  substantial  and  largely 
overlapping  protections  afforded  by  the 
conditions  with  which  the  Applicant 
has  agreed  to  comply;  the  concern  of  the 
Morgan  Stanley  Group  that  personnel 
who  participate  in  the  Partnership 
actually  receive  the  benefits  they  expect 
to  receive  when  investing  in  the 
Partnership;  and  the  fact  that  the 
investments  of  the  Partnership  will  be 
investments  that  usually  would  not  be 
offered  to  the  Partners,  including  those 
Partners  who  would  be  deemed  access 
persons,  as  individual  investors. 
Accordingly,  the  requested  exemption  is 
consistent  with  the  purposes  of  the  Act, 
because  the  dangers  against  which 
section  17(j)  and  rule  17j-l  are  intended 
to  guard  are  not  present  in  the  case  of 
the  Partnership. 

11.  Sections  30(a),  30(b)  and  30(d), 
and  the  rules  under  those  sections, 
generally  require  that  registered 
investment  companies  prepare  and  file 
with  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  The  forms 
prescribed  by  the  Commission  for 
periodic  reports  have  little  relevance  to 
the  Partnership  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Limited 
Partners.  Exemptive  relief  is  requested 
to  the  extent  necessary  to  permit  the 
partnership  to  report  annually  to  its 
Partners  in  the  manner  described  above 
in  paragraph  37.  An  exemption  also  is 
requested  from  section  30(f)  to  the 
extent  necessary  to  exempt  the  General 
Partner,  MSVC  II,  members  of  the  Board, 
and  any  other  persons  who  may  be 
deemed  members  of  an  advisory  board 
of  the  Partnership  from  filing  Forms  3, 

4  and  5  under  section  16  of  the 
Exchange  Act  with  respect  to  their 
owTiership  of  interests  in  the 
Partnership. 

12.  Applicant  submits  that  the 
exemptions  requested  are  consistent 
with  the  protection  of  investors  in  view 
of  the  substantial  community  of  interest 
among  all  the  parties  and  the  fact  that 


the  Partnership  is  an  "employees' 
securities  company"  as  defined  in 
section  2(a)(13).  The  Partnership  was 
conceived  and  will  be  organized  and 
managed  by  person  who  will  be 
investing  in  the  Partnership,  and  wrill 
not  be  promoted  by  persons  seeking  to 
profit  from  fees  or  investment  advice  or 
from  the  distribution  of  securities. 
Applicant  also  submits  that  the  terms  of 
the  proposed  affiliated  transactions  v«ll 
be  reasonable  and  fair  and  free  from 
overreaching. 

Applicant's  Conditions 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  to  which 
the  Partnership  is  a  party  (the  "Section 
17  Transactions")  will  be  effected  only 
if  the  Board,  through  the  General 
Partner,  determines  that: 

a.  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  Partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
Partners  on  the  part  of  any  person 
concerned;  and 

b.  The  transaction  is  consistent  with 
the  interests  of  the  Partners,  the 
Partnership's  organizational  documents 
and  the  Partnerships  reports  to  its 
Partners. 

In  addition,  the  General  Partner  will 
record  and  preserve  a  description  of 
such  affiliated  transactions,  their 
findings,  the  information  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  the 
Partnership  and  at  lea.st  two  years 
thereafter,  and  will  be  subif^ct  to 
examination  by  the  Ccmnission  and  its 
staff.3 

2.  In  connection  with  the  Section  17 
Transactions,  the  Board,  throuph  the 
General  Partner,  will  adopt,  and 
periodically  review  and  updrile. 
procedures  designed  to  ensijr*^  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  such  tnnsaction, 
with  respect  to  the  possible  involvement 
in  the  transaction  of  any  affiliated 
person  or  promoter  of  or  principal 
underwriter  for  the  Partnership,  or  any 
affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

3.  The  General  Partner  will  not  invest 
the  funds  of  the  Partnership  in  any 
investment  in  which  a  "Co-Investor,"  as 


'The  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  Rrsi 
two  years. 
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defined  below,  has  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment,  (a)  gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment;  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  and  on  the  same 
terms  as,  and  pro  rata  with  the  Co- 
Investor.  The  term  "Co-Investor"  means 
any  person  who  is: 

faj  An  "affiliated  person"  (as  such 
term  is  defined  in  the  Act)  of  the 
Partnership; 

(b)  A  member  of  the  Morgan  Stanley 
Group; 

(c)  An  officer  or  director  of  a  member 
of  the  Morgan  Stanley  Group;  or 

(d)  A  company  in  which  tne  General 
Partner  acts  as  a  general  partner  or  has 
a  similar  capacity  to  control  the  sale  or 
other  disposition  of  the  company's 
securities  (including  without  limitation 
each  MS  Venture  Capital  Fund).  The 
restrictions  contained  in  this  condition, 
however,  shall  not  be  deemed  to  limit 
or  prevent  the  disposition  of  an 
investment  by  a  Co-Investor: 

(a)  To  its  direct  or  indirect  wholly- 
owned  subsidiary,  to  any  company  (a 
"parent")  of  which  the  Co-Investor  is  a 
direct  or  indirect  wholly-owned 
subsidiary,  or  to  a  direct  or  indirect 
wholly-owned  subsidiary  of  its  parent; 

(b)  To  immediate  family  memoers  of 
the  Co-Investor  or  a  trust  established  for 
any  such  family  member; 

fc)  When  the  investment  is  comprised 
of  securities  that  are  Usted  on  any 
exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  or 

(d)  When  the  investment  is  comprised 
of  securities  that  are  national  market 
system  securities  pursuant  to  section 
1 1  A(a)(2)  of  the  Exchange  Act  and  rule 
llAa2-l  thereunder. 

4.  The  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  the  Partnership  and  at  least 
two  years  thereafter,  such  accounts, 
books,  and  other  documents  as 
conistitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Partners,  and 
each  annual  report  of  the  Partnership 
required  to  be  sent  to  the  Partners,  and 
agree  that  all  such  records  will  be 


subject  to  examination  by  the 
Commission  and  its  staff.* 

5.  The  General  Partner  will  send  to 
each  Partner  who  had  an  interest  in 
each  capital  account  of  the  Partnership 
at  any  time  during  the  fiscal  year  then 
ended  Partnership  financial  statements 
audited  by  the  Partnership's 
independent  accountants.  At  the  end  of 
each  fiscal  year,  the  General  Partner  will 
make  a  valuation  or  have  a  valuation 
made  of  all  of  the  assets  of  the 
Partnership  as  of  such  fiscal  year  end. 
In  adc^tion,  within  90  days  after  the  end 
of  each  fiscal  year  of  the  Partnership  or 
as  soon  as  practicable  thereafter,  the 
General  Partner  shall  send  a  report  to 
each  person  who  was  a  partner  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  partner  of  his  or  its  federal  and  state 
income  tax  returns  and  a  report  of  the 
investment  activities  of  the  Partnership 
during  such  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  by  the  Partnership  from 
or  to  an  entity  affiliated  with  the 
Partnership  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  a  Morgan 
Stanley  Group  advisory-  director, 
director,  officer,  or  employee,  such 
individual  will  not  participate  in  the 
Partnership's  determination  of  whether 
or  not  to  effect  such  purchases  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-9013  Filed  4-13-94;  8:45  am] 

BILLING  CODE  8010-01-M 


[Release  No.  35-26022] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  8,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declarant(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 


<The  Partnership  will  preserve  the  accounts, 
tx)oks  and  other  documents  required  to  be 
maintained  In  an  easily  accessible  place  for  the  first 
two  yeaib. 


Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  2,  1994  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company  (70-8399) 

Notice  of  Proposal  To  Issue  and  Sell 
Common  Stock  in  Connection  With  the 
Adoption  of  an  Outside  Directors  Stock 
Plan;  Order  Authorizing  Proxy 
Solicitation 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sections  6(a),  7  and  12(e)  of 
the  Act  and  Rules  50(a)(5),  62  and  65 
thereunder. 

Southern  proposes  to  adopt,  subject  to 
shareholder  approval  at  the  1994  annual 
meeting  of  shareholders  to  be  held  on 
May  25, 1994  ("1994  Annual  Meeting"), 
The  Southern  Company  Outside 
Directors  Stock  Plan  ("Plan").  Under  the 
Plan.  Southern  proposes  to  issue,  from 
time-to-time  through  December  31, 
2004,  up  to  one  million  shares  of 
common  stock,  par  value  of  $5 
("Common  Stock").  Southern  states  that 
the  purpose  of  the  Plan  is  to  provide  a 
mechanism  for  non-employee  directors 
to  automatically  increase  their 
ovmership  of  Southern  Common  Stock 
and  thereby  further  align  their  interests 
with  those  of  the  shareholders  of 
Southern. 

Common  Stock  which  may  be  issued 
under  the  Plan  will  be  newly  issued 
shares  which  have  been  authorized  but 
unissued  shares  or  shares  that  will  be 
acquired  on  the  open  market  pursuant 
to  a  prior  authorization.  The  Plan 
provides  that  any  member  of  the  board 
of  directors  who  is  not  otherwise 
actively  employed  by  Southern  or  any  of 
its  subsidiaries  or  affiliates  shall  receive 
a  portion  of  the  annual  retainer  fee 
(currently  $30,000)  equal  to  $5,000  in 
unrestricted  Common  Stock,  with  the 
remainder  of  to  be  payable  in 
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increments  elected  by  the  director,  in 
cash  or  in  Common  Stock.  Southern 
requests  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  the  Act  pursuant  to 
subsection  (a)(5)  in  connection  with  any 
issuance  or  sale  of  Common  Stock  under 
the  Plan. 

In  addition,  Southern  requests 
authorization  to  solicit  proxies  from  its 
shareholders  for  approval  of  the  Plan, 
among  other  things,  at  its  1994  Annual 
Meeting.  Southern  requests  that  the 
effectiveness  of  its  declaration  with 
respect  to  the  solicitation  of  proxies  for 
voting  by  its  shareholders  on  the  Plan  be 
permitted  to  become  effective  as 
provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
the  declaration  regarding  the  proposed 
solicitation  of  proxies  should  be 
permitted  to  become  effective  forthwith, 
pursuant  to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 


in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 


For  the  Commission,  by  the  Divisiok^f 
Investment  Management,  pursuant  to        s 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-9016  Filed  4-13-94;  8:45  am] 
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[Release  No.  35-26023] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 


April  8.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
•May  2. 1994,  to  the  Secretary.  Securities 
and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 


Leidy  Hub,  Inc.  (70-7201) 

Leidy  Hub,  Inc.  ("Leidy"),  formerly 
Enerop  Corporation  ("Enerop"),  10 
Lafayette  Square,  Buffalo,  New  York 
14203.  a  nonutility  subsidiary  company 
of  National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  has  filed  a  post -effective 
amendment  under  sections  9(a)  and  10 
of  the  Act  to  its  application-declaration 
which  was  originally  filed  under 
sections  6(a).  7,  9(a).  10  and  12(b)  of  the 
Act  and  Rule  45. 

By  orders  dated  May  1, 1986  and 
March  18. 1988  (HCAR  Nos.  24081  and 
24604,  respectively),  the  Commission 
authorized,  in  relevant  part:  (1)  National 
to  loan  $200,000  to  Metscan.  Inc. 
("Metscan"),  a  New  York  corporation 
that  has  developed  an  electronic  meter 
^"■^^ feeding  system  ("Metscan  System"),  and 
to  receive  an  option  to  convert  the  note 
("Note")  evidencing  the  loan  into 
80,000  shares  of  Metscan's  preferred 
stock,  at  a  price  of  $2.50  per  share:  (2) 
National  to  assign  the  Note  and  option 
from  Metscan  to  Enerop;  (3)  National  to 
provide  Enerop  $442,500  as  a 
contribution  to  capital,  which  funds 
Enerop  was  authorized  to  invest, 
together  with  third  parties,  in  Metscan 
Technology  Partners  ("Partnership"),  a 
New  York  partnership  formed  by 
Metscan,  after  which  Enerop  would  own 
approximately  9.96%  of  the  Partnership; 
and  (4)  the  Partnership  and  Metscan  to 
be  reorganized  as  a  corporation  before 
the  end  of  1989,  and  Enerop  to  acquire 
approximately  7.23%  of  the  common 
stock  of  the  new  corporation. 

The  Marc;h  18, 1988  order  contained 
a  reservation  of  jurisdiction  over  this 
reorganization  which  was  released  by 
order  dated  April  27,  1989  (HCAR  No. 
24874).  The  reorganization  occurred  on 
May  17. 1989,  and  the  new  corporation 
was  called  Metscan  Acquisition 
Corporation  ("MAC").  Pursuant  to  the 
reorganization,  the  Note  and  Enerop's 
Partnership  interest  attributable  to  the 
$442,500  investment  were  converted 
into  80,000  shares  and  177.000  shares  of 
MAC  common  stock,  respectively,  at  a 
conversion  rate  of  S2.50  per  share.  MAC 
subsequently  changed  its  name  to 
Metscan.  Inc..  and  the  257,000  shares 


that  Enerop  then  owned  represented 
6.0%  of  the  total  shares  of  Metscan 
common  stock  outstanding,  and  5.1%  of 
that  total  if  shares  subject  to  outstanding 
warrants  and  employees'  options  were 
included. 

By  order  dated  September  7.  1990 
(HCAR  No.  25143),  the  Commission 
authorized  Enerop  to  acquire  an 
additional  143.000  shares  of  Metscan 
common  stock  for  $357,500  ($2.50  per 
share),  and  39.500  shares  of  Metscan 
Class  A  Preferred  Stock  ("Class  A 
Preferred")  for  $158,000  ($4  per  share). 
The  Class  A  Preferred  pays  a  cumulative 
annual  7%  dividend,  and  is  convertible 
by  the  stockholders  to  Metscan  common 
stock  on  a  1:1  basis,  through  July  of 
1995.  As  a  result  of  the  September  7. 
1990  order.  Enerop  owned  9.4%  of 
Metscan's  common  stock  and  7.1%  of 
Metscan's  Class  A  Preferred,  or  7.9%  of 
such  common  stock  if  the  Class  A 
Preferred  stock  is  converted  into 
common  stock,  and  if  all  warrants  and 
other  rights  are  exercised. 

Finally,  by  order  dated  July  12.  1991 
(HCAR  No.  25346),  Enerop  was 
authorized  to  purchase  17,000 
additional  shares  of  the  Class  A 
Preferred  for  $68,000  ($4  per  share). 
Following  the  acquisition,  Enerop 
owned  9.4%  of  Metscan's  common 
stock  and  9.8%  of  the  Class  A  Preferred, 
or  about  8.2%  of  the  actual  and 
potential  equity  investment  in  Metscan. 
Enerop's  total  investment  in  Metscan 
then  totaled  $1,226,000.  On  December 
29,  1993,  Enerop  changed  its  name  to 
Leidy  Hub.  Inc. 

Leidy  now  proposes  to  acquire  29,167 
shares  of  Metscan  Class  B  Preferred 
Stock,  $.01  par  value,  ("Class  B 
Preferred"),  out  of  a  total  number  of 
2,736,667  shares  to  be  sold,  for  $35,000 
($1.20  per  share).  Once  the  proposed 
transaction  has  been  consummated. 
Leidy  will  ovvti  7.31%  of  Metscan's 
common  stock.  9.83%  of  the  Class  A 
Preferred  and  1.07%  of  the  Cla.ss  B 
Preferred,  or  about  5.52%  of  the  actual 
and  potential  equity  investment  in 
Metscan.  Leidy  will,  however.  dr.C'St 
itself  of  all  interest  in  Metscan  within 
ten  years  of  the  acquisition  of  the  Class 
B  Preferred. 

Entei^y  Corporation  (70-8149) 

Entergy  Corporation  ("Entergy").  225 
Baronne  Street.  New  Orlean.*;.  Louisiana 
70113,  a  registered  holding  company, 
has  filed  a  declaration  under  Sections 
6(a),  7.  32.  and  33  of  the  Act  and  Rules 
53  and  54  thereunder.  The  Commission 
issued  a  notice  of  the  declaration  on 
April  9.  1993  (HCJVR  No.  25789).  Since 
then,  Entergy  has  filed  an  amendment 
which  requires  the  Commission  to  issue 
a  second  notice  of  the  transaction. 
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Entergy  proposes  to  enter  into 
arrangements  with  one  or  more  banks  to 
effect  borrowings  and  reborrowings  by 
Entergy  from  time  to  time  for  a  period 
not  to  exceed  three  years,  of  not  more 
than  $300  million  by  issuing  to 
participating  banks  ("Banks")  its 
unsecured  promissory  notes  ("Notes") 
payable  no  later  than  three  years  from 
the  date  of  their  issuance.  The  proposed 
borrowing  arrangements  will  be 
contained  in  a  rredit  agreement  among 
Entergy  and  the  Banks" 

Each  borrowing  by  Entergy  could 
either  be  made  pro  rata  among  the 
Banks,  or  fje  allocated  among  one  or 
more  of  the  Bank.s  in  such  proportions 
as  the  Banks  and  Entergy  shall  agree. 
Each  payment  by  Entergy  with  respect 
to  a  borrowing  would  be  made  pro  rata 
among  the  Banks  according  to  their 
respective  ratable  portions  of  the  such 
borrowings. 

Under  the  proposed  arrangements, 
each  borrowing  would  bear  inturest 
from  the  date  thereof  on  the  unpaid 
principal  amount  thereof  at  a  rate  per 
annum  selected  by  Entergy  from  a 
number  of  rate  options.  These  rate 
options  include:  (1)  The  higher  of  (a)  the 
prime  commercial  rate  of  a  specified 
bank  (or  an  average  of  such  rates  of 
some  or  all  of  the  Banks)  from  time  to 
time  in  effect  and  (b)  a  speciHed  margin 
(not  in  excess  of  1%)  above  rates  on 
overnight  Federal  funds  transactions  on 
a  given  day  (or  the  average^  such  rates 
for  a  specified  period)  ("PrimVRate"); 
(2)  the  sum  of  (c)  specified  offered  rates 
for  certificates  of  deposit  of  a  specified 
Bank  (or  an  average  of  such  rates  of 
some  of  all  of  the  Banks)  for  the 
amounts  equivalent  to  such  borrowing 
and  for  selected  interest  periods, 
appropriately  adjusted  for  the  cost  of 
reserves  and  F.D.l.C.  insurance  and  (d) 
a  margin  not  in  excess  of  1.5%  per 
annum  ("CD  Rate");  (3)  the  sum  of  (e) 
specified  rates  offered  for  U.S.  dollar 
deposits  by  or  to  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  in  the  interbank  Eurodollar 
market  for  amounts  equivalent  to  such 
borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 
cost  of  reserves  and  (f)  a  margin  not  in 
excess  of  1.25%  per  annum  ("LIBOR 
Rate ');  or  (4)  a  rate  negotiated  at  the 
time  of  borrowing  with  one  or  more 
Banks,  which  would  not  in  any  event 
exceed  a  maximum  rate  of  the  Prime 
Rate  plus  2%  per  annum,  appropriately 
adjusted  for  the  cost  of  bidding  or 
negotiation  ("Competitive  Advance 
Rate"). 

Entergy  states  that  generaJly  interest 
on  Prime  Rate  borrowings  would  be 
payable  quarterly,  and  interest  on  CD 
Rate  and  LIBOR  Rate  borrowings  would 


be  payable  at  the  end  of  selected  interest 
periods  for  such  borrowings,  or. 
depending  upon  the  length  of  such 
selected  interest  periods,  at  specified 
intervals  within  such  periods  and  at  the 
end  thereof.  Interest  on  Competitive 
Advance  Rate  borrowings  would  be 
payable  on  such  dates  as  are  agreed  to 
by  Entergy  and  Banks  funding  such 
borrowings. 

Entergy  may  agree  to  pey  to  each  Bank 
a  facility  and/or  commitment  fee  for  the 
period  from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  the  date  of  termination  of  the 
commitments,  computed  at  a  rate  not  in 
excess  of  ^^  of  1%  per  annum  of  the 
total  commitments  (in  the  case  of  a 
commitment  fee)  in  effect  during  the 
period  for  which  payment  is  made. 
Entergy  also  may  agree  to  pey  to  the 
agent  Bank  (if  any)  an  agent  fee  for  the 
period  from  the  conunenoement  of  the 
borrowing  arrangements  to  and 
including  the  date  of  termination  of  the 
commitments,  not  in  excess  of  $200,000 
per  year.  The  facility  and/or 
commitment  fee  and  agent  fee  would  be 
payable  on  a  quarterly  basis  and  on  the 
date  upon  which  Entei^  shall 
terminate  the  commitments,  Entergy 
also  may  agree  to  pay  to  the  Banks  an 
up-front  fee  not  in  excess  of  1%  of  the 
total  commitments. 

The  proceeds  of  the  borrowings  under 
the  proposed  arrangements  will  be  used 
by  Entergy  for  general  corporate 
purposes,  including:  (1)  The  acquisition 
of  shares  of  Entergy 's  outstanding 
common  stock  pursuant  to  outstanding 
Commission  authorization  and  any 
future  similar  authorizations;  (2)  further 
investments  by  Entergy  in  related  non- 
utility  businesses,  subject  to  receipt  of 
any  further  Commission  approval,  if 
necessary;  and  (3)  investments  in 
exempt  wholesale  generators  and 
foreign  utility  companies. 

Eastern  Utilities  Associates,  et  al.  (70- 
8381) 

Eastern  Utilities  Associates  ("EUA"), 
a  registered  holding  company,  and  EUA 
Service  Corporation  ("EUA  Service" 
and  together  with  EUA,  "Applicants"), 
a  wholly-owned  subsidiary,  each 
located  at  One  Liberty  Square.  P.O.  Box 
2333.  Boston.  Massachusetts  02107, 
have  filed  a  declaration  pursuant  to 
Section  12(c)  of  the  Act  and  Rule  46(a) 
thereunder. 

By  order  dated  February  18.  1986 
(HCAR  No.  24020)  ("1986  Order"),  the 
Commission  authorized  EUA  to  make 
capital  contributions  to  EUA  Service  in 
order  to  support  interim  financing  for 
constructing  EUA  Service's  office 
complex  (the  "Service  Center").  EUA 
made  a  $5  million  equity  capital 


contribution  to  EUA  Service  during 
1987.  The  1986  Order  also  authorized 
EUA  Service  to  charge  other  oorapanies 
in  the  system  amounts  in  order  to 
provide  a  return  on  EUA  Service's 
equity  capital,  as  increased  by  the 
capital  contribution. 

By  order  dated  December  18, 1987 
(HCAR  No.  24543)  ("1987  Order"),  the 
Commission  authorized  EUA  Service  to 
issue  and  sell  up  to  $20  million  in  notes 
("Notes")  to  pay  or  reduce  outstanding 
short-term  borrowings  incurred  to 
construct  the  Service  Center.  The  Notes 
mature  in  2008  and  are  being  repaid 
pursuant  to  a  sinking  fund  schedule. 

The  Applicants  state  that  EUA  Service 
desires  to  reduce  the  $5  million  in 
equity  capital  in  order  to  reduce  its  fees 
to  companies  in  the  EUA  holding 
company  system.  The  Applicants 
further  state  that  reducing  this  amount 
over  the  next  fifteen  years  will  permit 
payments  out  of  internally  generated 
cash  and  avoid  the  incurrence  of 
additional  debt  to  finance  the  payments. 
EUA  Service  proposes  to  declare  and 
pay  dividends  to  EUA  out  of  EUA 
Service's  paid-in  capital  account,  from 
time  to  time  through  December  31, 
2008,  in  amounts  aggregating  $5 
million.  Specifically,  EUA  Service 
proposes  to  pay  $500,000  in  1994, 
$1,000,000  in  each  of  1995  and  1996. 
and  $200,000  annually  through  2008. 

Gulf  Power  Company  (70-8397) 

Gulf  Power  Company  ("Gulf'),  500 
Bayfront  Parkway,  Pensacola,  Florida 
32501,  a  subsidiary  of  The  Southern 
Company,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a).  6(b),  7 
and  12(d)  of  the  Act  and  rules  44  and 
50(a)(5)  thereunder. 

Gulf  proposes  to  issue  and  sell  from 
time  to  time,  prior  to  January  1, 1997, 
short-term  and/or  term-loan  notes  to 
lenders,  commercial  paper  to  dealers 
and/or  non-negotiable  promissory  notes 
to  public  entities  in  exchange  for  the 
proceeds  of  their  revenue  anticipation 
notes  in  an  aggregate  principal  amotmt 
at  any  one  time  outstanding  of  up  to 
$1.50.000,000. 

Gulf  states  that  any  borrowings 
proposed  herein  may  be,  and  any  such 
borrowings  in  excess  of  its  charter  limits 
on  short-term  unsecured  debt  would  be, 
secured  by  a  subordinated  lien  on 
certain  assets  of  Gulf.  In  no 
circumstances  will  Gulf  have  unsecured 
borrowings  outstanding  at  any  one  time 
that  exceed  applicable  charter 
limitations. 

Gulf  proposes  to  borrow  bom  certain 
banks  or  other  lending  institutions. 
Such  institutional  borrowings  will  be 
evidenced  by  notes  to  be  dated  as  of  the 
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date  of  such  borrowings  and  to  mature 
in  not  more  than  four  years  after  the 
date  of  issue,  or  by  "grid"  notes 
evidencing  all  outstanding  borrowings 
from  each  lender  to  be  dated  as  of  the 
date  of  the  initial  borrowing  and  to 
mature  not  more  than  four  years  after 
the  date  of  issue.  Gulf  proposes  that  any 
note  evidencing  such  borrowings  may 
not  be  prepayable,  or  that  it  may  be 
prepaid  with  payment  of  a  premium 
that  is  not  in  excess  of  the  stated  interest 
rate  on  the  borrowing  to  be  prepaid, 
which  premium  in  the  case  of  a  note 
having  a  maturity  of  more  than  one  year, 
may  thereafter  decline  to  the  date  of  the 
note's  final  maturity. 

Borrowings  will  be  at  the  lender's 
prevailing  rate  offered  to  corporate 
borrowers  of  similar  quality.  Such  rates 
will  not  exceed  the  prime  rate  or  (i) 
LIBOR  plus  up  to  y*  of  1%.  (ii)  the 
lender's  certificate  of  deposit  rate  plus 
up  to  1%,  or  (iii)  a  rate  not  to  exceed 
the  prime  rate  to  be  established  by  bids 
obtained  from  the  lenders  prior  to  a 
proposed  borrowing;  provided, 
however,  that  with  respect  to 
borrowings  with  a  maturity  in  excess  of 
one  year,  the  rate  will  not  exceed  the 
yield  for  a  comparable  matiuity 
Treasury  note  plus  one  percent. 
Compensation  for  the  credit  facilities 
may  be  provided  by  balances  of  up  to 
10%  of  the  available  facility  or  by  fees 
of  up  to  Vz  of  1%  per  annum  of  the 
amount  of  the  facility. 

Gulf  also  proposes  to  issue  and  sell 
commercial  paper  to  dealers  from  time 
to  time  prior  to  January  1, 1997.  Such 
commercial  paper  to  dealers  will  be  in 
the  form  of  promissory  notes  with 
varying  maturities  not  to  exceed  nine 
months.  The  commercial  paper  notes 
will  be  issued  in  denominations  of  not 
less  than  $50,000  and  will  not  by  their 
terms  be  prepayable  prior  to  maturity. 

Gulf  also  may  effect  short-term 
borrow. ugs  in  connection  with  the 
financing  of  certain  pollution  control 
facilities  through  the  issuance  by  public 
entities  of  their  revenue  bond 
anticipation  notes.  Under  an  agreement 
with  each  such  public  entity,  the  entity 
would  effectively  loan  to  Gulf  the 
proceeds  of  the  sale  of  such  revenue 
bond  anticipation  notes,  having  a 
maturity  of  not  more  than  one  year  after 
date  of  issue,  and  Gulf  may  issue  its 
non-negotiable  promissory  note 
therefore.  Such  note  would  provide  for 
payments  thereon  to  be  made  at  times 
and  in  amounts  which  shall  correspond 
to  the  payments  with  respect  to  the 
principal  of,  premium,  if  any,  and 
interest,  which  shall  not  exceed  the 
prime  rate,  on  .such  revenue  bond 
anticipation  ndtes.  whenever  and  in 
whatever  maimer  the  same  shall  become 


due,  whether  it  stated  matiuity.  upon 
redemption  or  declaration  or  otherwise. 

By  prior  Commission  orders  in  File 
No.  70-7937  dated  March  31. 1992, 
November  30, 1993  and  February  16, 
1994  (HCAR  Nos.  25507.  25932  and 
25989,  respectively),  Gulf  may  effect 
short-term  borrowings  prior  to  April  1, 
1996.  Gulf  proposes  that  the 
authorization  sought  herein  will 
supersede  and  replace,  with  respect  to 
Gulf,  authorizations  in  File  No.  70-7937 
effective  immediately  upon  the  date  of 
the  Commission's  order  herein. 

The  proceeds  from  the  proposed 
borrowings  will  be  used  by  Gulf  for 
working  capital  purposes,  including  the 
financing  in  part  of  its  construction 
program.  None  of  the  proceeds  trom  any 
borrowing  or  from  the  sale  of  the  notes 
proposed  herein  will  be  used  by  Gulf, 
directly  or  indirectly,  for  the  acquisition 
of  any  interest  in  an  "exempt  wholesale 
generator"  or  a  "foreign  utility 
company." 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 

|FR  Doc.  94-9017  Filed  4-13-94,  8.45  am] 
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Pnvestment  Company  Act  Retease  No. 
20203;  File  No.  8l1-«406] 

SunAmerica  Tax  Free  Portfolios; 
Application  for  Deregistration 

April  7,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  SunAmerica  Tax  Free 
Portfolios. 

RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  March  24.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  2, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 


Hearing  requests  should  state  the  nattir»' 
of  the  writer's  interest,  the  reason  for  \\\*- 
request,  and  the  issues  contested 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  bv 
writing  to  the  SEC's  Secretary 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549 
Applicant,  733  Third  Avenue,  New 
York,  New  York  10017, 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J,  Dwyer,  Staff  Attorney,  at  [m>.\ 
504-2920,  or  C.  David  Messman,  Bram  i, 
Chief,  at  (202)  272-3018  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  September  13. 1984. 
applicant  filed  a  notification  of 
registration  on  Form  N-8A.1  On 
September  16, 1985.  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  The  registration  statement 
became  effective  on  November  29.  1985. 
and  applicant's  initial  public  offering 
commenced  immediately  thereafter. 

2.  At  a  joint  meeting  held  on  March 
31. 1993,  the  boards  of  trustees  of 
applicant  and  SunAmerica  Income 
Funds  (the  "Acquiring  Company"),  a 
series  company  organized  as  a 
Massachusetts  business  trust,  approved 
an  agreement  and  plan  of  reorganization 
(the  "Agreement")  between  applicant 
and  the  Acquiring  Company.  The 
Agreement  and  the  transactions 
contemplated  thereby  are  collectively 
referred  to  as  the  "Reorganization."  The 
Agreement  provided  for  the  transfer  of 
all  of  the  assets  and  liabilities  of 
applicant's  series,  SunAmerica  Tax 
Exempt  Insured  Fund  (the  "Fund")  J  in 
exchange  for  shares  of  SunAmerica  Tax 
Exempt  Insured  Fund  (the  "Acquiring 
Fund").  The  Acquiring  Company  is  a 
series  company  organized  as  a 
Massachusetts  business  trust, »  and  the 
Acquiring  Fund  is  a  series  of  the 
Acquiring  Company. 


*  Applicant  formerly  was  named  Integrated 
Insured  Tax  Free  Fund. 

'The  Fund  wa*  named  Selected  Tax-exempt  Real 
Estate  Income  Pooled  Shares  prior  to  the 
Reorganization,  and  origirully  was  named  Selected 
Term  Real  Estate  Income  Pooled  Share. 

>The  Acquiring  Company  was  named 
SunAmerica  Income  Portfolios  prior  to  tiie 
Reorganization. 
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3.  Applicant  stated  in  proxy  materials 
filed  in  connection  with  the 
Reorganization  that  the  purpose  of  the 
Reorganization  was  to  provide 
additional  flexibility  in  purchasing 
shares  of  the  SunAmerica  mutual  funds, 
eliminate  duplication  of  administrative 
niul  management  tasks,  and  provide 
applicants  shareholders  with  a  wider 
rj  ige  of  investment  options. 

4  Applicant,  the  Acquiring  company, 
;in,l  the  Acquihng  Fund  are  "affiliated 
tif'rsotis"  of  eai.h  other,  as  that  term  is 
<'•  iined  in  the  Act,  solely  by  reason  of 
); !'.  iiijj  a  common  investment  adviser, 
tomriion  trustees,  and  common  officers. 
Applicant  and  the  Acquiring  Company 
rrflied  on  rule  17a-8  under  the  Act  in 
order  to  exempt  the  transaction  from  the 
af.niiated  transaction  prohibition  of 
stHstion  17(a)  of  the  Act.  To  avail  itself 
of  the  rule  17a-8  exemption,  each  of  the 
boards  of  directors  of  applicant  and  the 
Acquiring  Company  determined  that  the 
Reorganization  was  in  the  best  interest 
of  the  shareholders  and  that  the 
interests  of  existing  shareholders  would 
not  be  diluted  as  a  result  of  the 
Reorganization. 

5.  Preliminary  proxy  materials  were 
filed  on  June  17. 1993.  as  part  of  the 
Acquiring  Company's  registration 
statement  on  Form  N-14.  Defmitive 
proxy  materials  relating  to  the 
Reorganization  were  fded  on  July  29, 
1993,  and  mailed  to  applicant's 
shareholders  on  or  about  that  date. 
Applicant's  shareholders  voted  to 
approve  the  Agreement  on  September 
23,  1993. 

6.  As  of  October  1.  1993.  applicant 
had  14.839,217.351  shares  outstanding, 
having  an  aggregate  net  asset  value  of 
$190,683,942,96,  and  a  per  share  net 
asset  value  of  $12.85.  On  October  1, 
1993,  pursuant  to  the  Agreement, 
applir.ant  transferred  all  of  its  assets  and 
liabilities  to  the  Acquiring  Fund  in 
exchange  fur  shares  of  the  Acquiring 
Fund.  The  agjyegate  net  asset  value  of 
Acquiring  Fund  shares  received  was 
equal  to  the  net  asset  value  of  the 
Funds  shares  held.  Applicant  then 
distributed  the  Acquiring  Fund's  .shares 
it  received  pro  rata  to  its  shareholders, 
in  complete  liquidation  of  applicant. 

7.  No  brolcerage  commissions  were 
paid  in  connection  with  the 
Reorganization.  Pursuant  to  the 
Agreement,  the  expenses  for  effecting 
the  Reorganization  were  borne  by  the 
participating  funds,  including  applicant 
and  the  Acquiring  Company.  Such 
expenses,  which  are  not  expected  to 
exceed  $50,000  for  applicant,  include 
preparation  of  proxy  materials,  printing 
expenses,  and  legal  and  accounting  fees. 

8.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 


liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged  in, 
nor  does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

0.  On  Marth  23,  1994.  applicant  t"iled 
a  certificate  of  THrmination  of  Tnist 
with  the  Massacrtusetts  S»x:retary  of 
State. 

For  xhr  SEC.  bv  thp  Divisiori  of  Invnstncnt 
Mdnagwmen.t,  umit^r  dolfvai-rl  authority. 
Margaret  H.  McFarlanH, 
lJtpuryi)ecrt't(:r\: 

|FK  Doo.  04-fiOja  Fil.-'i  4-13-94;  S-45  am] 
BILLING  CODE  Ki;>-OI-M 


[Release  No.  10-20208;  812-8838] 

Zweig  Series  Trust,  et  al.;  Notice  of 
Applicttion 

April  8, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION!  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  Zweig  Series  Trust  (the 
"Trust"),  Zweig/Glaser  Advisers  (the 
"Adviser")  and  Zweig  Securities  Corp. 
(the  "Distributor"). 

RELEVANT  1040  ACT  SECTK3NS:  Exemption 
requested  pursuant  to  section  6(c)  of  the 
1940  Act  from  sections  18(1).  18(g).  and 
18(i)  thereof. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order,  on  behalf  of  the  Trust  and 
all  investment  companies  for  which  the 
Adviser  in  the  future  becomes 
investment  adviser  and  the  Distributor 
in  the  future  becomes  principal 
underwriter,  amending  a  prior  order 
(the  "Prior  Order")  that  permitted  the 
establishment  of  a  dual  class  and 
contingent  deferred  sales  charge 
("CDSC")  arrangement.  Investment 
Company  Act  Release  Nos.  18460  (Dec. 
31,  1991)  (notice)  and  18.502  (Jan.  28, 
19a2)  (order).  The  requested  amended 
order  will  modify  the  multi-class 
arrangoBTient  allowed  by  the  Prior  Order 
to,  among  other  things,  allow  the  Trust 
to  issue  a  third  cla.ss  of  shares  for  one 
of  its  series  (the  "Multi-Cla.ss  Plan"). 
Except  with  respe<.l  to  the  imposition  of 
the  CDSC,  the  requested  amended  order 
will  supersede  the  Prior  Order  in  its 
entirety. 

FILING  QATES:  The  application  was  filed 
on  February  16, 1994,  and  an  amended 
and  restated  application  was  filed  on 
April  7, 1994.  By  letter  dated  April  8. 
1994.  counsel  for  the  Apphcants  agreed 
to  file  aiKither  amendment  during  the 


notice  period  to  make  certain  further 
revisions  that  are  reflected  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appliration  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  jjersons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  p^irsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  29,  1994,  .qnd  <;bnu!d  be 
accompariied  by  proof  of  service  on 
Applicants,  in  the  torn  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  wTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  5  Hanover  Square,  New 
York,  New  York  10004. 
FOR  FURTHER  INFORMATtON  CONTACT:  HJL 
Hallock,  Jr.,  Special  Counsel,  at  (202) 
272-3030,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatitm 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicants'  R^resentations 

1 .  The  Trust  is  a  registered  open-end 
management  investment  company 
organized  in  series  form.  The  Trust 
currently  has  six  series:  Money  Market 
Series,  Government  Securities  Series. 
Priority  Selection  List  Series,  Zweig 
Strategy  Fund„  Zweig  Appreciation 
Fund  and  Zweig  Managed  Assets 
(collectively  and  individually,  the 
"Series").  The  Trust  has  from  time  to 
time  created  new  Series  and  may  do  so 
in  the  future.  The  Adviser  serves  as  the 
investment  manager  of  the  Trust.  The 
Distributor  acts  as  the  principal 
distributor  of  shares  of  beneficial 
interest  of  the  Trust  ("Shares"). 
Pursuant  to  the  Prior  Order,  the  Trust 
presently  offers  two  classes  of  Shares: 
Class  A  shares  and  Class  B  Shares. 

2.  A  new  series  of  the  Trust,  Zweig 
Cash  Fund  ("New  Cash  Fund")  is  being 
created  to  become  the  successor  by 
merger  to  Money  Market  Series,  a  series 
of  the  Trust,  and  Zweig  Cash  Fund  Inc. 
("Cash  Fund"),  an  affiliated  money 
market  fund  with  the  same  investment 
adviser  and  distributor  as  the  Trust.  In 
connection  with  that  merger,  the  Trust 
proposes  to  create  a  new  class  of  Shares 
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(the  "Class  M  Shares"),  which  will  be 
exchanged  for  the  assets  of  Cash  Fund 
and  then  distributed  to  Cash  Fund 
shareholders  in  complete  liquidation  of 
such  Fund.  In  addition.  Money  Market 
Series  will  transfer  its  assets  to  New 
Cash  Fund  in  exchange  for  Class  A  and 
Class  B  shares  of  New  Cash  Fund. 

3.  Class  A  Shares  of  five  Series  of  the 
Trust  are  sold  with  a  sliding  sc^le  initial 
sales  charge.  Class  A  Shares  of  Money 
Market  Series  are  sold  without  an  initial 
sales  charge,  and  Class  A  Shares  of  New 
Cash  Fund  will  also  be  sold  without  an 
initial  sales  charge.  As  provided  in  a 
plan  adopted  pursuant  to  nile  12b-l 
under  the  1940  Act  (the  "Rule  12b-l 
Plan"),  the  Class  A  Shares  of  each  Series 
pays  the  Distributor  distribution  fees  of 
.05%  and  service  fees  of  .25%  of  average 
daily  net  assets  per  annum. 

4.  The  Class  B  Shares  of  the  Trust  are 
sold  writhout  the  imposition  of  an  initial 
sales  charge,  but  they  are  subject  to  a 
CDSC  of  1.25%  of  the  net  asset  value  of 
shares  redeemed  within  one  year  of 
purchase.  No  CDSC  is  imposed  on  Class 
B  Shares  redeemed  thereafter.  Under  the 
rule  12b-l  Plan,  the  Distributor  is  paid 

a  distribution  fee  of  .75%  per  annual  of 
average  daily  net  assets  of  Class  B 
Shares  of  four  Series,  .50%  for  one 
Series,  and  .05%  for  Money  Market 
Series.  In  each  case,  the  Distributor  also 
is  paid  a  service  fee  of  .25%.  New  Cash 
Fund  will  have  the  same  pricing 
structure  as  Money  Market  Series,  and 
the  Class  B  Shares  will  pay  an  annual 
distribution  and  service  fee  of  .05%  and 
.25%.  respectively,  of  average  daily  net 
assets  (the  same  as  paid  by  the  Class  A 
Shares). 

5.  Under  the  Multi-Class  Plan,  the 
Trust  will  continue  to  offer  Class  A  and 
B  Shares  on  the  same  terms  as  are 
presently  offered,  and  New  Cash  Fund 
will  also  offer  Qass  M  Shares.  Class  M 
Shares  will  be  sold  without  a  front-end 
sales  charge  or  CDSC  but  subject  to  a 
Rule  12b-l  Plan  that  requires  the  Class 
M  Shares  of  New  Cash  Fund  to  pay  up 
to  .15%  per  annum  of  average  daily  net 
as.sets  to  securities  dealers.  finani:ial 
institutions  and  other  industry 
professionals  for  distribution, 
promotion  and  administration  of  and/or 
servicing  investors  in  Class  M  Shares, 
and  for  payment  by  the  Class  M  Shares 
for  prospectuses,  reports  and 
promotional  material  in  an  amount  not 
to  exceed  SlOO.OCO  per  year.  The  Rule 
■>2l)-i  t\^n  for  Class  M  Shares  of  New 
Cash  Fund  will  be  identical  to  the  Rule 
12b-l  Plan  presently  in  eiUn.l  for  shares 
of  Cash  Fund. 

6.  Although  there  are  no  pn,'sent  plans 
for  offering  other  classes  of  shares  of  the 
Trust  (r.jcluding  Class  M  Shares  of  the 
other  Series  of  the  Trust),  the  terms  of 
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which  may  differ  from  the  classes  of 
shares  described  herein  and  in  the 
application,  the  Trust  may  choose  to  do 
so  in  the  future.  Any  such  new  classes, 
however,  would  comply  with  all  of  the 
conditions  set  forth  below.  The  sum  of 
any  initial  sales  charge,  asset-based 
sales  charge,  and  CDSC  for  the  existing 
or  any  new  classes  will  not  exceed  the 
maximum  sales  charge  provided  for  in 
Article  III,  Section  26  of  the  Rules  of 
Fair  Practice  of  the  National  Association 
of  Securities  Dealers. 

7.  Under  the  Multi-Class  Plan,  each 
share  of  a  Series  will  represent  an  equal 
pro  rata  interest  in  a  Series,  regardless 
of  class,  and  will  be  identical  in  all 
respects  except  for  (1)  The  amount  and 
type  of  fees  permitted  by  Rule  12b-l 
Plans  and  the  terms  of  service 
agreements,  if  applicable;  (2)  voting 
rights  on  matters  concerning  Rule  12b- 
1  Plans;  (3)  exchange  privileges;  (4)  any 
expenses  which  the  Board  of  Trustees 
determines  should  be  allocated  or 
charged  on  a  class  basis  ("Differential 
Expenses ').  which  are  limited  to  (a) 
transfer  agency  fees  as  identified  by  the 
transfer  agent  as  attributable  to  a 
specific  class,  (b)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  class  specific  material  such 
as  shareholder  reports,  prospectuses  and 
proxies  to  current  shareholders,  (c)  Blue 
Sky  and  Commission  registration  fees 
incurred  by  a  class  of  ShaiBs,  (d)  the 
expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class,  if  any, 
(e)  litigation  or  other  legal  expenses 
relating  solely  to  a  specific  class  of 
Shares,  (f)  trustees'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
Shares  and  (g)  other  exjaenses  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order:  and  (5)  the  designation  of  such 
classes. 

8.  Under  the  Multi-Class  Plan,  all 
expenses  incurred  by  each  Series  will  be 
allocated  among  the  various  classes  of 
shares  based  upon  the  net  assets  of  the 
Series  attributable  to  e3(Ji  class,  except 
that  shares  of  a  particular  class  will  bear 
the  Differential  Expenses  ;nc-urred  by 
such  class  In  addition,  shares  of  a 
particular  class  wijl  bear  expenses 
assessed  to  that  class  as  a  result  of  a  rule 
12b-l  plan  providing  for  a  distnbulion 
fue  or  a  service  fee.  Con.s*;quently,  the 
ntt  income  of,  and  the  dividends 
payable  with  respect  to.  each  particular 
class  would  generally  differ  from  the  net 
income  of,  and  the  dividends  payable 
with  respect  to,  the  other  classes  of 
sharfcs  of  each  Series.  Therefore,  the  net 
asset  value  per  share  of  the  rJasses  will 


differ  at  times.  Expenses  of  each  Series 
allocated  to  a  class  of  shares  v^ll  be 
borne  on  a  pro  rata  basis  by  eech 
outstanding  share  of  that  class. 

9.  Class  9  Shares  of  a  Series  will  be 
exchangeable  only  for  Class  A  Shares  of 
the  other  Series.  Class  B  Shares  will  be 
exchangeable  only  for  Class  B  Shares  of 
the  other  Series  and  Class  M  Shares  of 
New  Cash  Fund  will  have  no  exchange 
feature  since  no  other  Series  currently 
offers  Class  M  Shares.  The  applicable 
exchange  privileges  will  be  in 
compliance  with  rule  lla-3  under  the 
1940  Act  and  will  be  set  forth  in  each 
Series'  prospectus. 

Applicants'  Legal  Cooclusions 

1.  Applicants  seek  an  exemption  from 
sections  18lg).  18(0(1).  and  18(i)  of  the 
1940  Act  to  the  extent  the  Multi-Class 
Plan  may  result  in  a  senior  security,  as 
defined  by  section  18(g)  of  the  1940  Ad. 
the  issuance  and  sale  of  which  would  be 
prohibited  by  section  18(f)(1)  of  the 
1940  Act.  and  to  the  extent  the 
allocation  of  voting  rights  under  the 
Multi -Class  Plan  may  violate  the 
provisions  of  section  18(i)  of  the  1940 
Act.  Applicants  beheve  that  the  Multi- 
Class  Plan  does  not  raise  any  of  the 
legislative  concerns  that  section  18  of 
the  1940  Act  was  designed  to 
ameliorate.  The  proposal  does  not 
involve  borrowing  and  does  not  affect 
the  Trust's  existing  assets  or  reserves.  In 
addition,  the  proposed  arrangement  will 
not  increase  the  speculative  character  of 
the  Shares  of  the  Trust  since  all  such 
Shares  will  participate  pro  rota  in  all  of 
the  Trust's  income  and  expenses  v*-ith 
the  exception  of  the  differing  Rule  12b- 
1  fees  and  Differential  Expenses. 

2.  Applicants  also  believe  that  the 
Muhi-CIass  Plan  will  both  facilitate  the 
distribution  of  Shares  by  the  Trust  and 
provide  investors  with  a  broader  choice 
as  to  the  method  of  purchasing  Shares. 
Additionally,  if  the  Trust  is  able  to 
maintain  and  expand  its  number  of 
shareholders  through  the  Multi-Chss 
Plan,  it  shareholders  would  benefit  to 
the  extent  the  Trust's  prn  rata  opo>rafing 
expenses  per  share  would  be  dfvreased. 

Conditions  of  Relief 

If  the  rerj.iested  rvhef  is  grar>t'*d. 
Applicants  .^gree  to  the  foilowi.ig 
(.r.nditions: 

1.  Each  cK^ss  of  share's  will  rp'.ire'^fnt 
interests  in  'he  same  portfolio  of 
n .  estment  of  a  Series  and  Iw  i((pn:i;  al 
ni  a!i  rL.-:;:e(!s,  except  ds  set  for'..T  below. 
The  onl\  d:rTt-renr.es  among  the  various 
t!;is<;es  of  shares  of  fhi-  same  S^rios  will 
relate  solely  to:  (a)  The  designjDon  of 
each  clcss  of  shares  of  a  Serins;  (b) 
expenses  assessed  to  a  class  as  a  result 
of  a  rule  12b-1  plan  providing  for  a 
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distribution  fee  or  a  service  fee;  (c) 
different  Differential  Expenses  for  each 
class  of  shares,  which  are  limited  to:  (i) 
Transfer  agency  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholders  reports,  prospectuses  and 
proxies  to  current  shareholders;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares;  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  speciHc  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  Trustees'  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (d)  the  related  voting 
rights  as  to  matters  exclusively  affecting 
one  class  of  shares  [e.g.,  the  adoption, 
amendment  or  termination  of  a  Rule 
12b-l  Plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l;  and 
(e)  different  exchange  privileges.  Any 
additional  incremental  expanses  not 
specifically  identified  above  that  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  Commission. 

2.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
will  approve  the  Multi-Class  Plan  prior 
to  its  implementation  by  a  particular 
Series.  The  minutes  of  the  meetings  of 
the  Trustees  of  the  Trust  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  Plan  will 
reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Multi- 
Class  Plan  is  in  the  best  interests  of  the 
Series  and  its  respective  shareholders. 

3.  The  initial  determination  of  the 
Differential  Expenses  that  will  be 
allocated  to  a  particular  class  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of 
Trustees,  including  a  majority  of  the 
independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Trust  to  meet  the  Differential 
Expenses  shall  provide  to  the  Trustees, 
and  the  Board  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purpose 
for  which  the  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  each  Series  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  independent 


Trustees,  will  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
conflicts  that  may  develop.  The  Adviser 
and  the  Distributor  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor  at 
their  own  costs  will  remedy  the  conflict 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning 
distribution  and  shareholder  servicing 
expenditures  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of 
one  class  of  shares  will  be  used  to 
support  any  distnbution  or  servicing  fee 
charged  to  shareholders  of  that  class  of 
shares.  Expenditures  not  related  to  the 
sale  or  servicing  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
Trustees  to  justify  any  fees  charged  to 
that  class  of  shares.  The  statements, 
including  the  allocations  upon  which 
they  are  based,  will  be  subject  to  the 
review  and  approval  of  the  independent 
Tmstees  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Series  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  each 
particular  class  will  bear  exclusively  its 
own  Differential  Expenses  and  costs  and 
distribution  fees  associated  with  any 
rule  12b-l  plan  relating  to  a  particular 
class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert,  the  Independent  Examiner. 
The  Independent  Examiner  has 
rendered  a  report  to  the  Applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission,  stating  that  the 
methodology  and  procedures  are 
adequate  to  ensure  that  the  calculations 
and  allocations  will  be  made  in  an 
appropriate  manner.  On  an  ongoing 
basis,  the  Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  this 
review,  will  render  at  least  annually  a 
report  to  the  Trust  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  rep>orts  filed  with 


the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  1940  Act.  The 
work  papers  of  the  Independent 
Examiner  with  respect  to  these  reports 
following  request  by  the  Trust,  which 
the  Trust  agrees  to  make,  will  be 
available  for  inspection  by  the 
Commission's  staff  upon  the  written 
request  for  these  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Report  on  Policies  and  Procedures 
Placed  in  Operation,"  and  the  ongoing 
reports  will  be  "Special  Purpose" 
reports  on  the  "Reports  on  Policies  and 
Procedures  Placed  in  Operation  and 
Tests  of  Operating  Effectiveness"  as 
defined  and  described  in  Statement  of 
Auditing  Standards  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AICPA"),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

8.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among  the 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the 
Independent  Examiner  in  an  initial 
report  referred  to  in  condition  (7)  above 
and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  The 
Applicants  will  take  immediate 
corrective  action  if  the  Independent 
Examiner,  or  appropriate  substitute 
Independent  Examiner,  does  not  so 
concur  in  the  ongoing  reports. 

9.  The  prospectus  of  the  Trust  will 
include  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Trust  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Trust. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors.  The 
Applicants  will  require  all  persons 
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selling  shares  of  the  Trust  to  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursuant  to  which 
the  exemplive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trust  with  respect  to  the 
Mulri-Class  Plan  will  be  set  forth  in 
guidelines  that  will  be  famished  to  the 
Trustees. 

12.  Each  Series  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  senices, 
fees,  sales  loads.  CDSCs  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Series 
w-ill  disclose  the  respective  expenses 
and  performance  data  applicable  to  each 
class  of  shares  in  ever}'  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Series  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Ecch  Series'  per  share  data, 
howeve-,  will  be  prepared  on  a  per  class 
basis  wnth  respect  to  the  classes  of 
shares  <.f  the  Series.  To  the  extent  any 
adverti.jement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  di  iclose  the  respective  exjjenses 
and/or  performance  data  applicable  to 
all  classes  of  shares.  The  information 
provided  by  the  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Series'  net  asset  values  and 
public  offering  prices  will  present  each 
class  of  shares  separately. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exempt! ve  order 
requested  by  the  application  will  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Trust  may  make  pursuant  to  any  of  its 
Rule  12b-l  Plans  in  reliance  on  the 
exemptive  order. 

For  the  ConijnJssion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc  94-9018  Filed  4-13-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
Peclaratlon  of  Disaster  Loan  Area  tZ709] 

New  York  (With  Contiguous  Counties 
In  Connecticut  and  New  Jersey); 
Declaration  of  Disaster  Loan  Area 

Westchester  County  and  the 
contiguous  counties  of  Bronx,  Putnam 
and  Rockland  in  the  State  of  New  York: 


Fairfield  County  in  the  State  of 
Connecticut  and  Bergen  County  in  the 
State  of  New  Jersey  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  which  occurred  on  March  1, 1994  at 
106  Highland  Avenue  in  the  City  of 
Yonkers.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  June  6, 1994  and  for 
economic  injury  until  the  close  of 
business  on  January  6. 1995  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  fioor,  Niagara  Falls,  NY  14303,  or 
other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  PtyystcaJ  Damage: 

Homeowners   witfi   credit   avai»- 

7250 

Homeowners  without  credit  avait- 

abie  elsewhere  

3.625 

Businesses  with  credit  availabte 

elsewhere _. 

7.900 

Businesses  and  non-profit  orga- 

ntzations  without  credit  avail- 

able eteewhere  

4.000 

Others  (including  non-profit  orga- 

nizatKxis]  with  credit  available 

elsewt>ere „ 

7.125 

For  Economic  Iryury: 

Businesses    and    smaU    agncu*- 

turaJ      cooperatives      without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  in  the  State  of  New 
York  is  270905  and  for  economic  injury 
the  number  is  822400.  In  the  State  of 
Connecticut  the  numbers  are  271005 
and  822500  and  in  the  State  of  New 
Jersey  the  numbers  are  271105  and 
822600. 

Catalog  of  Federal  Domestic  Assistaare 
Program  Nos.  59002  and  59008). 

Dated:  Aprils.  1994 
Erskine  B.  Bowles, 
Administrator. 
IFR  Doc.  94-8985  Filed  4-  lJ-94;  8  45  ami 
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ClarkstHirg  District  Advisory  Council 
Put>lic  Meeting 

The  U.S.  Small  Business 
Administration  Clarksburg  District 
Advisory  Council  will  hold  a  public 
meeting  from  1:30  p.m.  on  Thursday 
April  28, 1994,  and  ending  April  29  at 
12:00  Noon  at  the  Shepherd  College 
(South  Branch),  115  Virginia  Avenue, 
Petersburg,  West  Virginia  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 


For  further  information,  write  or  call 
Mr.  Marvin  Shelton,  District  Director, 
U.S.  Small  Business  Administration, 
P.O.  Box  1608.  168  W.  Main  Street, 
Clarksburg.  W\  26302-1608,  (304)  623- 
5631. 

Dated.  April  8.  1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator.  Dffice  of 

Advisory  Councils. 

IFR  Doc  94-8986  Filed  4-13-94;  8:45  aroj 
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DEPARTMENT  OF  TRANSPORT ATiON 

Federal  Highway  Administration 
FHWA  Docket  No,  MC-Sa-IOJ 

Inspection,  Repair,  and  Maintenance; 
Periodic  Inspection  of  Commercial 
Motor  Vehicles 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  to  motor  carriers  on  State 
periodic  inspection  programs. 

SUMMAnv:  This  notice  adds  the  periodic 
inspection  (PI)  program  of  the  State  of 
Texas  to  the  list  of  programs  which  are 
comparable  to,  or  as  effective  as.  the 
Federal  PI  requirements  contained  in  49 
CFR  396.15  through  396.23.  The  FHWA 
published  its  initial  list  on  December  8. 
1989  (54  FR  50726).  The  list  was  most 
recently  revised  on  November  27,  1992 
(57  FR  56400).  Including  Texas,  there 
are  21  States,  the  Alabama  Liquefied 
Petroleum  Gas  Board,  the  District  of 
Columbia,  9  Canadian  Provinces,  and 
one  Canadian  Territory  which  have  PI 
programs  which  the  FHWA  has 
determined  to  be  comparable  to.  or  as 
effective  as,  the  Federal  PI  requirements. 
DATES:  This  docket  will  remain  open 
until  further  notice. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docicet  No.  MC- 
89-10,  room  4232.  HCC-10,  Office  of 
the  Chief  Counsel.  Federal  Highway 
Administration.  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  AM 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  am.  to  3:30  p.m.,  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATKDN  CONTACT:  Mr. 
Larry  W.  Minor.  Office  of  Motor  Carrier 
Standards,  HCS-10,  (202)  366-2981;  or 
Mr.  Charles  Medaien.  Office  of  the  Chief 
Counsel.  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
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to  4:15  p.m..  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
210  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act)  (49  U.S.C.  app.  2509) 
required  the  Secretary  of  Transportation 
to  establish  standards  for  annual  or 
more  frequent  inspection  of  commercial 
motor  vehicles  (CMVs),  and  the 
retention,  by  motor  carriers,  of  the 
records  of  such  inspections.  On 
December  7, 1988,  the  FHWA  pubUshed 
a  final  rule  in  the  Federal  Register  (53 
FR  49402)  [Docket  No.  MC-113)  which 
implemented  the  statutory  requirements 
by  amending  part  396,  hispection. 
Repair,  and  Maintenance,  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  That  final  rule  requires  that 
CMVs  operating  in  interstate  commerce 
be  inspected  at  least  once  a  year.  The 
inspection  is  to  be  based  on  Federal 
inspection  standards,  or  a  State 
inspection  program  determined  by  the 
FHWA  to  be  comparable  to,  or  as 
effective  as,  the  Federal  standards. 
Accordingly,  if  the  FHWA  determines 
that  a  State's  PI  program  is  comparable 
to,  or  as  effective  as,  the  requirements  of 
part  396,  then  a  motor  carrier  must 
ensure  that  any  of  its  CMVs  which  are 
required  by  that  State  to  be  inspected 
through  the  State's  inspection  program 
are  so  inspected.  If  a  State  does  not  have 
such  a  program,  the  motor  carrier  is 
responsible  for  ensuring  that  its  CMVs 
are  inspected  using  one  of  the 
alternatives  included  in  the  final  rule. 

On  March  16, 1989,  the  FHWA 
published  a  notice  in  the  Federal 
Register  (54  FR  11020)  [Docket  No.  MC- 
89-10]  which  requested  States  and  other 
interested  parties  to  identify  and 
provide  information  on  the  CMV 
inspection  programs  in  their  States. 
Upon  review  of  the  information 
submitted,  the  FHWA  published  a  list  of 
State  inspection  programs  which  were 
determined  to  be  comparable  to  the 
Federal  PI  requirements  on  (December 
8, 1989,  54  FR  50726).  This  initial  Ust 
included  15  States  and  the  District  of 
Columbia.  The  hst  was  revised  on 
September  23, 1991  (56  FR  47963),  to 
include  the  inspection  programs  of  the 
Alabama  Liquefied  Petroleum  Gas  (LPC) 
Board,  California,  Hawaii,  Louisiana, 
Minnesota,  all  of  the  Canadian 
Provinces,  and  the  Yukon  Territory.  On 
November  27, 1992  (57  FR  56400).  the 
list  was  revised  to  include  the 
Wisconsin  bus  inspection  program. 

Determination:  State  of  Texas  CMV 
Inspection  Program 

On  October  8, 1993,  the  State  of  Texas 
(the  State)  amended  its  inspection 
requirements  for  CMVs  under  §  23.101 


of  the  Texas  Administrative  Code.  The 
State  requires  CMVs  which  are 
registered  in  Texas  to  be  inspected 
annually.  The  State  defines  a  CMV  as 
any  self-propelled  or  towed  vehicle 
(except  certain  farm  vehicles  with  a 
gross  weight,  registered  weight,  or  gross 
weight  rating  of  less  than  48,000 
pounds)  used  on  a  public  highway  to 
transport  passengers  or  property  when: 
(1)  The  vehicle  or  combination  of 
vehicles  has  a  gross  weight,  registered 
weight,  or  gross  weight  rating  in  excess 
of  26,000  pounds.  (2)  the  vehicle  is 
designed  to  transport  more  than  15 
passengers,  including  the  driver,  or  (3) 
the  vehicle  is  used  in  the  transportation 
of  harardous  materials  in  a  quantity 
requiring  placarding.  Upon  review  of 
the  material  submitted  by  the  State,  the 
FHWA  has  determined  that  the  Texas 
CMV  inspection  program  in  effect  as  of 
January  1,  1994,  is  comparable  to  or  as 
effective  as  the  Federal  PI  requirements. 
Therefore,  motor  carriers  operating 
CMVs  (as  defined  in  49  CFR  390.5) 
subject  to  the  Texas  PI  program  must 
use  the  State's  program  to  satisfy  the 
Federal  PI  requirements.  Not  all  CMVs 
are  subject  to  the  Texas  program, 
however.  Motor  carriers  operating 
vehicles  that  fall  below  the  threshold 
weight  for  the  Texas  program,  but  which 
meet  the  FHWA's  definition  of  a  CMV 
may  continue  to  use  alternative' means 
to  satisfy  the  Federal  PI  requirements 
(e.g..  self-inspection,  the  use  of  a 
commercial  garage  or  similar  facility,  or 
passmg  a  roadside  inspection  that  meets 
the  requirements  of  49  CFR  396.17). 

The  FHWA  notes  that  the  State 
requbes  that  CMVs  subject  to  its 
program,  and  inspected  prior  to  January 
1, 1994,  be  inspected  on  or  before  the 
expiration  of  the  current  State 
inspection  certificate  or  decal  but  no 
later  than  December  31. 1994.  Therefore. 
CMVs  that  have  Texas  inspection 
certificates  or  decals  issued  prior  to 
January  1, 1994,  may  use  the  alternative 
means  provided  by  §  396.17  until  the 
pre- 1994  inspection  certificate  or  decal 
expires,  but  no  later  than  December  31, 
1994. 

It  should  also  be  noted  that  in 
accepting  the  State's  PI  program,  the 
FHWA  also  accepts  the  recordkeeping 
requirements  associated  with  the 
inspection  program.  Texas  issues 
inspection  decals  for  CMVs  which  pass 
the  State  insp)ection.  The  State 
inspection  decal  is  considered  by  the 
FHWA  as  satisfying  the  Federal 
requirement  for  proof  of  inspection  on 
the  CMV. 


States  With  Equivalent  Periodic 
Inspection  Programs 

The  following  is  a  complete  list  of 
States  with  inspection  programs  the 
FHWA  has  determined  are  comparable 
to,  or  as  effective  as,  the  Federal  PI 
requirements. 

Alabama  (LPG  Board) 

Arkansas 

California 

District  of  Columbia 

Hawaii 

Illinois 

Louisiana 

Maine 

Maryland 

Michigan 

Minnesota 

New  Hampshire 

New  Jersey 

New  York 

Oklahoma 

Pennsylvania 

Rhode  Island 

Texas 

Utah 

Vermont 

Virginia 

West  Virginia 

Wisconsin 

In  addition  to  the  States  listed  above, 
the  FHWA  has  determined  that  the 
inspection  programs  of  the  9  Canadian 
Provinces  and  the  Yukon  Territory  are 
comparable  to.  or  as  effective  as,  die 
Federal  PI  requirements.  All  other  States 
either  have  no  PI  programs  for  CMVs  or 
their  PI  programs  have  not  been 
determined  by  the  FHWA  to  be 
comparable  to,  or  as  effective  as,  the 
Federal  PI  requirements.  Should  any  of 
these  States  wish  to  establish  a  program 
or  modify  their  programs  in  order  to 
make  them  comparable  to  the  Federal 
requirements,  the  State  should  contact 
the  appropriate  FHWA  regional  office 
listed  in  49  CFR  390. 

Authority:  49  U.S.C.  3102;  49  U.S.C  App. 
2505;  49  CFR  1.48. 

Issued  on:  April  7,  1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  94-6976  Filed  4-13-94;  B:45  am] 
BH.UNO  CODE  4»10-22-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[T.D.  94-38] 

Amendments  to  Customs  Bond 
Cancellation  Standards 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTfON:  General  notice. 

SUMMARY:  Under  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988,  the 
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Secretary  of  the  Treasury  is  required  to 
publish  guidelines  for  cancellation  of 
bond  charges.  The  guidelines  in  effect  at 
the  time  the  Act  was  promulgated  were 
published  by  Treasury  Decision  89-48, 
dated  April  14,  1989.  This  document 
amends  certain  portions  of  the 
guidelines  that  have  proven  to  be 
inequitable  or  outdated,  provides  for 
new  guidelines  for  cases  in  which 
petitions  are  filed  untimely  and  for 
certain  violations  of  regulations  that 
have  recently  been  promulgated,  and 
republishes  those  guidelines  which 
have  worked  successfully.  The  authority 
to  promulgate  these  guidelines  was 
delegated  to  the  Commissioner  of 
Customs  by  Paragraph  1  of  Treasury 
Department  Order  No.  165,  revised  (T.D. 
53654).  A  document  published  in  the 
Federal  Register  (59  FR  17144)  on  April 
11, 1994  .set  forth  the  explanation  of  the 
guidelines,  but  inadvertently  omitted 
the  actual  guidelines.  This  document 
republishes  the  explanation  and  sets 
forth  the  guidelines. 

EFFECTIVE  DATE:  These  guidelines  will 
take  effect  upon  April  14,  1994,  and 
shall  be  applicable  to  all  cases  which 
are  currently  open  at  the  petition  or 
supplemental  petition  stage.  No  second 
supplemental  petitions  shall  be 
accepted  solely  to  gain  the  benefit  of  a 
less  harsh  guideline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin.  Penalties  Branch,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NVV.,  Washington 
DC  20229,  (202)  482-6950. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1904  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 
(PuhL.  100--118)  amended  section  623 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1623)  by  adding  the  following  sentence 
at  the  end  of  section  623((:)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1623((:)): 

In  order  to  assure  uniform,  roasonahie  and 
equitable  decisions,  the  Secretary  of  the 
Treasury  shall  publish  guidelines 
establishing  standards  for  setting  the  terms 
and  conditions  for  cancellation  of  bonds  or 
charges  thereunder. 

In  T.D.  89-48,  dated  April  14.  1989, 
the  text  of  guidelines  for  cancellation  of 
claims  for  liquidated  damages  in  effect 
at  the  time  of  enactment  of  the  Omnibus 
Trade  and  Competitiveness  Act  was 
published.  Because  of  changing 
enforcement  priorities  and  the  need  for 
more  efficient  administrative 
processing,  the  guidelines  require 
amendment.  Through  this  document. 
Customs  is  publishing  those  changes. 


New  Sections  XI  and  XII  Added  To 
Guidelines 

The  most  significant  change  involves 
the  addition  of  a  new  Section  XII  to  the 
guidelines  governing  the  cancellation  of 
any  claim  for  liquidated  damages  in 
which  the  petition  for  relief  is  filed 
untimely.  Under  the  provisions  of  § 
172.12(b)(1)  of  the  Customs  Regulations 
(19  CFR  172.12(b)(1)).  a  bond  principal 
has  60  days  from  the  date  of  mailing  of 
the  notice  of  liability  for  liquidated 
damages  to  file  a  petition  for  relief.  If 
the  principal  does  not  pay  the  claim, 
arrange  to  pay  the  claim  or  file  a 
petition  within  the  60-day  period,  then 
the  surety  is  notified  of  the  claim. 
Pursuant  to  the  provisions  of 
§  172.12(b)(2)  of  the  Regulations  (19 
CFR  172.12(b)(2)),  the  surety  has  60 
days  after  notification  to  file  a  petition 
for  relief. 

Under  the  provisions  of  §  1 72.2(a)  of 
the  Regulations  (19  CFR  172.2(a)),  if  any 
party  liable  for  liquidated  damages  fails 
to  pay,  make  arrangements  to  pay  or  file 
a  petition  for  relief,  the  district  director 
shall  promptly  refer  the  claim  to  the 
Department  of  Justice.  If  no  response  is 
received  from  both  the  principal  and 
surety.  Customs  will  issue  bills  to  both 
parties,  demanding  payment  of  the 
unpaid  claims.  Billing'is  required  before 
referral  of  the  matter  to  the  Department 
of  Justice  for  commencement  of  judicial 
collection  action  in  the  Court  of 
International  Trade. 

Under  the  provisions  of  §  172.23  of 
the  Regulations  (19  CFR  172.23),  no 
petition  may  be  entertained  after  a  claim 
has  been  referred  to  the  Department  of 
Justice.  In  the  past,  Customs  has 
articulated  that,  as  a  matter  of  policy,  no 
late  petitions  would  be  entertained  even 
if  the  matter  had  not  yet  been  referred 
to  the  Department  of  Justice,  but  the 
petitioning  period  had  expired.  Under 
current  procedures,  if  a  principal  or 
surety  wishes  to  respond  to  the  cl.iim 
after  billing  has  begun  but  referral  has 
not  yet  occurred,  it  may  only  do  .so 
through  the  submission  of  an  offer  in 
compromise  pursuant  to  the  provisions 
of  title  19,  United  States  Code,  section 
1617,  and  section  161.5  of  the  Customs 
Regulations  (19  CFR  161.5).  Before 
acceptance  of  any  offer.  Customs  must 
seek  approval  of  the  Office  of  General 
Counsel  of  the  Treasury. 

Through  this  document.  Customs  is 
changing  its  policy  with  regard  to 
acceptance  of  late  petitions.  Petitions 
which  are  not  filed  timely  will  be 
honored,  but  mitigation  will  be  less 
generous  than  that  offered  in  those 
situations  where  petitions  are  filed 
timely. 


Under  new  guidelines  for  mitigation 
to  be  offered  when  a  petition  is  filed 
late,  the  district  director  will  determine, 
based  on  the  record  and  information 
submitted  in  the  untimely  filed  petition, 
as  to  appropriate  mitigation  that  would 
have  been  afforded  had  the  petition 
been  filed  timely.  The  district  director 
will  then  calculate  the  number  of 
calendar  days  the  petition  is  late. 
Weekends  and  holidays  will  not  be 
excluded  from  the  calculation  of 
number  of  days  late.  He  will  then 
multiply  the  number  of  calendar  days 
late  by  0.1  percent.  A  calculation  similar 
to  that  used  to  determine  mitigation  in 
late  filing  of  entry  summary  cases  will 
then  be  used,  as  the  mitigation  amount 
will  be  multiplied  by  the  number  of 
days  late  times  0.1  percent.  A  minimum 
additional  payment  of  $100  on  a  late 
petition  mitigation  will  be  required. 

For  example,  on  November  1, 
Customs  issues  a  CF-5955A  against  a 
bonded  carrier,  indicating  that  the 
carrier  is  liable  for  liquidated  damages 
of  SlOO.OOO  for  delivering  merchandise 
directly  to  the  consignee  in  violation  of 
the  provisions  of  19  CFR  18.8  and  its 
custodial  bond.  The  petition  for  relief  is 
due  from  the  bond  principal  by  January 
1.  A  petition  is  received  on  January  21 
some  20  days  late.  A  review  of  the 
petition  shows  that  entry  was  not  made 
on  the  merchandise  nor  were  estimated 
duties  paid  by  the  consignee.  Had  an 
entry  been  filed,  duties  of  $9,900  would 
have  been  paid.  The  carrier  was  shown 
to  have  had  a  good  record  of 
compliance,  militating  toward 
mitigation  in  the  low  end  of  the  $100- 
Sl  ,000  range  for  that  type  of  violation. 
Accordingly,  had  the  petition  been  filed 
timely,  mitigation  to  $10,000  ($9,900  in 
an  nmount  equal  to  approximate  lost 
revenue  plus  $100)  would  have  been 
afforded.  Insofar  as  the  petition  was  20 
dn\ s  late,  the  time  of  lateness  (20  daysj 
will  be  multiplied  by  0.1  percent, 
resulting  in  a  multiplier  of  2  percent. 
The  $10,000  mitigation  will  be  ' 

multiplied  by  2  percent,  resulting  in  a 
calculation  of  $200.  The  $200  amount  is 
compared  to  the  minimum  charge  of 
$100  for  a  late  petition.  Insofar  as  the         1 
computed  amount  is  higher  than  the  j 

minimum  amount,  $200  would  be  l 

added  to  the  mitigation.  Mitigation  | 

would  then  be  afforded  in  the  amount       ' 
of  $10,200. 

As  noted,  undercurrent  procedures 
no  petitions  are  accepted  after  billing  of 
the  principal  and  surety  has 
commenced.  While  we  are  rescinding 
that  policy  through  this  document,  in  no 
case  will  a  petition  be  accepted  after  the 
billing  cycle  has  ended  and  the  case  has 
been  determined  by  Customs  to  be 
eligible  to  be  included  in  any  surety 
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sanctioning  action  pursuant  to  the 
provisions  of  §  113.38  of  the  Regulations 
(19  CFR  113.38). 

Inasmuch  as  both  the  principal  and 
surety  have  separate  petitioning  tinaes.  a 
question  arises  as  to  whether  the  late 
charge  will  apply  to  a  bond  principal 
who  fails  to  file  a  petition  in  the  time 
period  afforded  to  him  by  regulation, 
but  then  files  a  petition  during  the  time 
period  afforded  to  surety.  Because  the 
principal  failed  to  respond  timely 
during  the  time  period  permitted  to 
him,  Customs  taices  the  view  that  his 
petition  will  be  considered  to  be  late, 
even  if  filed  during  the  time  period 
afforded  to  surety,  and  mitigation  will 
reflect  that  late  filing. 

A  new  Section  XI  is  added  to  the 
guidelines  to  provide  cancellation 
standards  involving  claims  for 
liquidated  damages  assessed  against 
Centralized  Examination  Station  (CES) 
operators  for  violations  of  their 
custodial  bond.  A  Final  Rule  was 
published  in  the  Federal  Register  on 
January  22.  1993  (58  FR  5596)  as 
Treasury  Decision  (T.D.)  93-6.  whereby 
Customs  amended  the  Regulations  to 
provide  for  a  new  part  118  (19  CFR  part 
118)  and  other  amendments  delineating 
the  duties  and  responsibilities  of  CES 
operators.  They  are  required,  pursuant 
to  new  section  19  CFR  118.4(g),  to 
maintain  a  Customs  custodial  bond  in 
an  amount  set  by  the  district  director. 
The  terms  of  the  Customs  custodial 
bond  are  found  in  §  113.63  of  the 
Cu.stoms  Regulations  (19  CFR  113.63). 
Under  the  provisions  of  new  section  19 
CFR  151.15(b)  (also  added  by  T.D.  93- 
6).  CES  operators  assume  liability  for 
merchandise  for  which  they  receipt  or 
for  which  they  transport  to  the  CES 
under  their  operator's  bond.  Many  of 
these  violations  are  similar  to  those 
arising  from  breaches  of  §  113.62(f)  of 
the  basic  importation  bor.d  which 
involve  failure  to  deliver  to  or  hold 
merchandise  at  the  place  of  examination 
(current  Section  X  of  the  Guidelines). 
Accordingly,  the  cancellation  standard.s 
reLiting  to  failure  to  keep  merchandi.se 
safe  in  the  CES  or  failure  to  riolivtr 
merchandise  to  the  CES  v.il!  be  similar. 
The  expl-anation  of  chr.ngos  to  Section  X 
will  det^ii  these  standards. 

The  CES  operator  is  slso  responrib'p. 
undnr  the  previsions  of  19  CF.R  llf^.4(h). 
fcr  the  maintenance  ar.d  rett'.ntion  of 
rof.ords  connected  witli  the  operation  of 
the  CES.  Failing  to  maintain  those 
record.^  would  involve  a  violation  not 
involving  merchandi.se  and  would  result 
in  liquidated  damages  of  51,000  for  each 
day  the  violation  continues.  The  bond 
cancellation  standards  for  these  cases 
will  mirror  the  guidelines  used  for 
cancellation  of  claims  incurred  by 


bonded  warehouse  of)erators  for 
violations  not  involving  merchandise. 
The  background  information  to  the 
changes  to  Section  VII  describes  these 
guidelines. 

Changes  to  Section  I 

Section  I  of  the  bond  cancellation 
standards  includes  guidelines  for  the 
cancellation  of  charges  for  late  filing  of 
entn,-  summaries.  The  Option  1 
immediate  payment  of  a  preset 
mitigated  amount  in  lieu  of  filing  a 
petition  for  relief  is  an  extremely 
successful  procedure  and  is  being 
retained  in  late  filing  of  entry  summary 
cases.  For  those  violators  who  do  not 
wish  to  take  advantage  of  the  Option  1 
mitigated  amount,  petitioning  rights 
will  1)6  protected;  however,  under  new 
guidelines,  a  party  who  chooses  to 
petition  for  relief  in  a  late  filing  case 
will  no  longer  necessarily  be  afforded 
the  Option  1  mitigation  amount.  If  the 
petitioning  party  feils  to  show  that  the 
violation  did  not  occur  or  that  it 
occurred  as  a  result  of  Customs  error, 
the  district  director  may  cancel  the 
claim  upon  payment  of  an  amount  no 
le.ss  than  $100  greater  than  the  Option 
1  amount. 

Under  the  current  guidelines,  when  a 
petition  for  relief  is  filed  in  a  late  filing 
case,  B  distinction  is  made  between 
when  the  entry  summary  is  late  by  less 
than  30  days  and  when  it  is  late  by  more 
than  30  days.  Different  criteria  apply  to 
the  review  of  those  two  types  of 
petitions.  This  distinction  has  proved  to 
be  meaningless.  Petitions  are  generally 
filed  on  the  basis  that  the  violation  did 
not  o<;cur,  or  that  it  occvirred  as  a  result 
of  contributory-  Customs  error.  In 
general,  petitions  are  submitted  without 
regard  to  whether  the  entry  summary 
was  more  or  less  than  30  days  late. 
Additionally,  the  factors  delineated  in 
the  current  guideline*;  to  be  considered 
when  the  entry  summar\-  is  more  than 
30  days  late  are  not  consistent  with  the 
Option  1  procedure  which  does  n.ot  turn 
on  the  intent  of  the  violator,  the 
circumstances  causing  the  lateness  or 
tlie  pest  record  of  the  vioiator. 
Accordingly.  Cii.stoms  is  eliminating  the 
dis'.ioction  in  the  fjuicciines  between 
cases  that  are  hte  by  more  or  less  than 
:<0  days. 

The  current  guidelines  note  that 
ordinarily,  mitigation  granted  under 
0;)ticn  2  shall  not  be  in  an  amount  less 
than  that  deterniined  in  accordance 
with  Option  1  unless  extraordinary 
niitigating  factors  are  present.  It  has 
been  Customs  experience  that  those 
extr.iordinary  circiunstances  generally 
relate  to  contributory  Customs  error  or 
inaccurate  detection  of  the  violation. 


Accordingly,  the  guidelines  are  being 
amended  to  reflect  this  fsct. 

The  guidelines  do  not  indicate 
whether  applicable  merchandise 
processing  fees,  harbor  maintenance 
fees  and  internal  revenue  taxes  are 
included  in  the  term  "withheld  duty" 
for  purposes  of  mitigation  of  late  filing 
cases.  Questions  have  arisen  as  to  the 
propriety  of  inclusion  of  these  fees  and 
taxes  in  the  withheld  duties  upon  which 
mitigation  is  based.  In  our  view,  the 
Govemm.ent  is  deprived  of  not  only 
duties  but  also  these  fees  when  an  entry 
summary  is  filed  and  payment  of  duties 
and  fees  is  tendered  late.  Accordingly, 
the  guidelines  are  amended  to  provide 
a  definition  of  "withheld  duties"  to 
include  any  fees  and  charges  that  are 
due  and  owing  at  the  time  of  filing  of 
the  entr>'  summary. 

With  the  streamlining  of  the  entry 
process  and  the  onset  of  automation, 
multiple  entry  summaries  are  often  filed 
by  Customs  brokers  either  in  a 
combined  single  statement  with  a  single 
duty  check  attached  or  a  single 
electronic  fund  transfer  occurring  to 
satisfy  the  appropriate  duties,  fees  and 
taxes.  (This  electronic  fund  transfer  is 
known  as  the  Automated  Clearing 
House,  or  ACH.)  On  occasion,  an  entry- 
statement  check  or  an  electronic  fund 
transfer  will  be  filed  untimely.  Because 
each  individual  entry  summary  on  the 
statement  is  covered  by  its  own 
importation  bond,  when  an  untimely 
filing  occurs  separate  claims  for 
liquidated  damages  are  generated  for 
each  entrv'  summary.  Multiple 
assessments  arise  stemming  from  the 
same  incident.  Bond  cancellation 
standards  call  for  mitigation  of  each 
claim  separately.  This  could  involve 
mitigation  of  SlOO  or  S200  per  entry 
summary  (depending  upon  whether 
Customs  must  bill  for  duties  or  the 
duties  are  paid  voluntarily  prior  to 
billing)  plus  the  concom.itant  interest . 
charges. 

Multiple  liquidated  damages 
assessments  arise  against  numerous 
bonded  parties  becnase  of  a  single  error 
mad.o  with  reg.ird  to  the  filing  of  the 
statement.  An  electronii:  fund  transfer 
that  is  deficient  a  small  amount  of 
moriey  on  a  brgo  payment  of  duties  will 
rer.ult  in  rejection  of  an  entire  statement. 
In  these  instances,  mitigation  based  on 
each  individual  bond  breach  could 
provide  an  anomalous  result  and  prove 
counterproductive  to  Customs  desire  to 
encourage  the  filing  of  statement  entries. 
Accordingly,  the  bond  cancellation 
guidelines  are  being  amended  to  permit 
the  district  director,  in  his  or  her 
discretion,  to  grant  extraordinary  relief 
from  multiple  claims  for  liquidated 
damages  when  a  statement  is  filed 
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untimely.  If  it  appears  from  the  facts 
available  at  the  time  of  the  breach  that 
a  Customs  broker  is  responsible  for  the 
untimely  filing  of  the  statement,  the 
district  director  is  afforded  the 
discretion  to  mitigate  all  claims  arising 
from  the  breach  in  the  same  manner  as 
an  Option  1  calculation,  except  that 
rather  than  take  a  $100  base  charge  for 
each  entry  in  the  statement  or  batch  (as 
the  traditional  guidelines  dictate),  one 
$500  base  amount  may  be  taken  in 
settlement  of  all  claims  from  the 
statement  or  batch.  The  appropriate 
interest  calculation  shall  be  added  to  the 
$500  base  amount  to  arrive  at  the  final 
Option  1  figure.  If  the  responsible 
broker  fails  to  pay  such  Option  1 
mitigation  within  the  time  period 
prescribed  or  fails  to  petition  for  relief, 
the  mitigation  virill  be  withdrawn  and 
liquidated  damages  will  be  i.ssued 
against  all  bond  principals  who  have 
entries  included  in  the  statement.  Those 
cases  will  then  be  treated  individually 
within  appropriate  guidelines.  District 
directors  are  encouraged  to  use  the  $500 
guideline  for  first-time  violators.  Use  of 
these  guidelines  on  subsequent 
violations  is  at  the  district  directors' 
discretion. 

In  Treasury  Decision  93-37. 
published  in  the  Federal  Register  on 
May  28.  1993,  (58  FR  30979).  Customs 
amended  the  provisions  of  the  basic 
importation  and  entry  bond  to  provide 
for  liquidated  damages  when  estimated 
duties,  fees  and  taxes  are  paid  in  an 
untimely  manner,  when  an  estimated 
duty  check  is  returned  unpaid  by  a 
financial  institution  or  when  an 
electronic  fund  transfer  is  made  without 
sufficient  funds  in  the  debited  account. 
This  claim  for  liquidated  damages  is 
assessed  only  when  the  entry 
documents  are  filed  or  electronically 
submitted  timely,  but  the  estimated 
duty  payment  is  not  timely.  A  claim  for 
liquidated  damages  of  double  the 
unpaid  estimated  duties,  fees  and  taxes 
is  assessed.  The  new  bond  cancellation 
standards  are  amended  to  include  these 
violations  in  the  Option  1  late  filing  of 
entry  summary  guidelines. 

Treasury  Decision  93-37  also 
amended  the  provisions  of  the 
international  carrier  bond  to  provide  for 
liquidated  damages  against  international 
carriers  who  collect  passenger 
processing  fees  as  required  by  law,  but 
who  fail  to  remit  those  fees  to  Customs 
in  a  timely  manner.  Under  the 
provisions  of§24.22(g)  of  the  Customs 
Regulations  (19  CFR  24.22(g)).  carriers 
are  required  to  pay  passenger  processing 
fees  over  to  Customs  no  later  than  31 
days  after  the  close  of  the  calendar 
quarter  in  which  they  were  collected. 
The  failure  to  remit  the  collected  fees  as 


required  by  regulation  results  in 
assessment  of  liquidated  damages  equal 
to  two  times  the  collected  but 
unremitted  fees.  The  guidelines  for 
cancellation  of  claims  for  late  filing  of 
estimated  duty  payments  are  amended 
to  include  guidelines  for  those  claims 
established  for  late  remission  of 
collected  passenger  processing  fees. 

Changes  to  Section  U 

Section  II  includes  the  standards  for 
cancellation  of  claims  resulting  from 
breaches  of  Temporary  Importation 
Bonds  (TIBs). 

Under  current  guidelines,  if 
merchandise  is  exported  or  destroyed 
but  not  within  the  bond  period,  or  if  it 
was  exported  but  not  under  Customs 
supervision  (if  required),  or  if  it  was 
timely  exported  or  destroyed  but 
Customs  was  not  notified  (See  C.S.D. 
91-19  for  timehness  of  notification 
requirements)  so  as  to  cancel  the  bond, 
the  guidelines  call  for  cancelling  the 
claim  for  fiquidated  damages  upon 
payment  of  an  amount  between  1  and  5 
percent  of  the  "bond  amount"  but  not 
less  than  $100.  This  language  has 
caused  some  confusion,  insofar  as  the 
bond  amount  is  often  the  fiiU  amount  of 
a  term  bond.  The  bond  amount  can  far 
exceed  and  double  the  duty  or  110 
percent  of  the  duty  claim  that  might 
arise  because  of  a  breach.  Accordingly, 
Customs  is  amending  this  guideline  by 
replacing  the  phrase  "bond  amount" 
with  the  term  "the  claim." 

Customs  has  determined  that  less 
culpability  exists  in  those  cases  where 
the  merchandise  is  exported  or 
destroyed  in  a  timely  fashion  and  the 
required  proof  is  filed  untimely  as 
opposed  to  those  instances  where  the 
merchandise  is  exported  or  destroyed 
outside  the  bond  period.  Therefore,  the 
former  claims  will  continue  to  be 
cancelled  upon  payment  of  an  amount 
between  1  and  5  percent  of  the  claim  for 
liquidated  damages  (usually  double  or 
110  percent  of  the  duties),  but  in  the 
latter  instances  (exportation  or 
destruction  outside  the  bond  period), 
the  claims  will  be  cancelled  upon 
payment  of  an  amount  between  5  and  10 
percent  of  the  claim,  but  not  less  than 
$200. 

Under  current  guidelines,  relief  is 
granted  to  one  times  the  duty  on 
merchandise  which  is  sold  but  later 
exported.  This  does  not  take  into 
account  whether  merchandise  is 
exported  within  or  outside  of  the  bond 
period.  Customs  is  amending  the 
guidelines  to  grant  relief  to  one  times 
the  duty  on  merchandise  which  is  sold 
but  later  exported  within  the  bond 
period.  For  merchandise  which  is  sold 
but  later  exported  outside  the  bond 


period,  the  claim  for  liquidated  damages 
will  be  cancelled  upon  payment  of  an 
amount  equal  to  one  and  one-half  times 
the  duty.  No  relief  shall  be  granted  in 
these  cases  involving  liquidated 
damages  of  110  percent  of  the  duties. 

Under  current  policy,  when  Customs 
wishes  to  supervise  the  exportation  or 
destruction  of  TIB  merchandise,  the 
entry  is  designated  at  the  time  of 
presentation  for  Customs  supervision  of 
exportation  or  destruction.  If  the 
importer  fails  to  obtain  Customs 
supervision  of  exportation  or 
destruction,  despite  the  specific 
designation  by  Customs,  he  receives  the 
same  mitigation  as  the  importer  who 
receives  the  requisite  supervision  but 
does  so  outside  the  bond  period. 
Customs  is  of  the  view  that,  inasmuch 
as  supervision  of  exportation  or 
destruction  is  required  so  infrequently, 
the  TIB  importer  who  fails  to  obtain 
such  supervision  should  receive  less 
generous  mitigation.  Accordingly,  the 
guidelines  are  amended  to  take  an 
amount  between  ten  and  twenty-five 
percent  of  the  claim  amount,  but  not 
less  than  $500,  when  supervision  is 
required  but  not  obtained. 

TIBs  are  sometimes  taken  on  goods 
that  are  otherwise  dutv-ft«e.  Under  the 
provisions  of  §  10.31(f)  of  the  Customs 
Regulations  (19  CR  10.31(f)).  the  district 
director  is  empowered  to  require  a  bond 
amount  necessary  to  protect  the 
revenue.  In  those  instances  where  a 
breach  occurs  regarding  otherwise  duty- 
free merchandise.  Customs  should 
follow  the  appropriate  guideline  based 
on  the  circumstances  surrounding  the 
breach,  but  in  no  case  should  Customs 
cancel  the  claim  upon  payment  of  an 
amount  less  than  two  times  the 
applicable  merchandise  processing  fee 
or  $100.  whichever  is  greater. 

Changes  to  Section  III 

Section  III  includes  bond  cancellation 
standards  for  claims  which  arise  from 
violation  of  a  custodial  bond  maintained 
by  a  bonded  carrier.  With  the 
proliferation  of  overnight  courier 
services,  the  volume  of  violations 
involving  misdelivery  of  in-bond 
merchandise  has  risen.  These  result  in 
violations  of  19  CFR  18.8  and  the 
assessment  of  claims  for  liquidated 
damages.  In  many  instances,  informal 
entries  are  filed  on  the  misdelivered 
merchandise.  The  claims  for  liquidated 
damages  are  generally  cancelled  upon 
payment  of  $100,  an  amount  that  often 
exceeds  the  value  of  the  misdelivered 
merchandise.  Accordingly,  Section  III  of 
the  Customs  Bond  Cancellation 
Standards  is  amended  to  provide  for 
cancellation  upon  payment  of  an 
amount  between  $50  and  $1,000  of  anv 
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claim  for  which  entry  is  made  and 
duties,  fees  and  taxes  are  paid  via  the 
informal  entry  process. 

Additionally,  many  times  in-bond 
violations  are  discovered  when  carriers 
come  forward  and  disclose  the 
violations  to  Customs.  In  order  to 
encourage  this  behavior,  new  guidelines 
have  been  promulgated  to  permit 
mitigation  to  as  low  as  $25  per  entry 
when  the  in-bond  carrier  brings  such 
violations  to  Customs  attention. 

Occasionally,  the  merchandise  which 
is  not  properly  delivered  or  is  delivered 
short  is,  in  fact,  restricted  merchandise. 
In  those  instances,  mitigation  guidelines 
based  upon  a  loss  of  revenue  do  not  take 
into  account  the  possible 
inadmissibility  of  the  merchandise. 
Accordingly,  the  guidelines  are 
amended  to  specifically  address  these 
situations.  Where  the  principal  or  surety 
can  show  that  entry  was  made,  duties 
were  paid  and  the  merchandise  was 
found  to  be  admissible,  the  claim  shall 
be  cancelled  upon  payment  of  an 
amount  between  $100  and  $1,000. 
consistent  with  guidelines  for 
admissible  merchandise;  however,  in 
those  instances  where  the  bond 
principal  cannot  show  that  enlr>-  was 
made,  duties  were  paid  and  the 
merchandise  was  found  to  be 
admissible,  the  claim  shall  be  cancelled 
upon  payment  of  an  amount  equal  to  the 
duties  plus  an  amount  between  25  and 
50  percent  of  the  value  of  the 
merchandise,  but  not  less  than  $250. 

Finally,  the  in-bond  guidelines  are 
amended  to  permit  use  of  the  Option  1 
mitigation  procedures  when  the 
violation  involves  the  late  delivery  of 
in-bond  merchandise  or  the  late 
delivery  of  in-bond  documents  to 
Customs. 

Changes  to  Section  IV 

Section  IV  of  the  bond  cancellation 
standards  includes  guidelines  for 
cancellation  of  claims  arising  from 
failure  to  redeliver  merchandise  to 
Customs  custody.  An  anomalous 
situation  results  under  current 
guidelines  for  cancellation  of  claims  for 
failing  to  mark  merchandise  with  the 
country  of  origin  (as  required  by  the 
provisions  of  19  U.S.C.  1304)  when  the 
merchandise  is  not  marked  and 
liquidation  of  the  entry  has  become 
final,  which  would  preclude  Customs 
from  assessing  marking  duties.  Pursuant 
to  current  guidelines,  if  liquidation  is 
final,  thereby  barring  the  assessment  of 
marking  duties,  claims  are  cancelled 
upon  payment  of  an  amount  equal  to  no 
less  than  50  percent  of  the  value.  This 
places  the  bond  principal  whose  entry 
has  been  liquidated  and  such 
liquidation  has  become  final  at  a 


mitigation  disadvantage  compared  to 
the  bond  principal  whose  entry  has  not 
been  liquidated. 

The  latter  principal,  if  a  first-time 
violator,  would  receive  mitigation  to  an 
amount  between  10  and  25  percent  of 
the  value  of  the  merchandise,  after 
marking  duties  have  been  deposited. 
This  would  leave  this  principal  with  an 
ultimate  liability,  combining  the 
payment  of  marking  duties  and  the  bond 
charge  cancellation  amount,  of  between 
20  and  35  percent  of  the  value  of  the 
shipment.  Rather  than  further  penalize 
the  principal  whose  entry  has  been 
liquidated  and  such  liquidation  has 
become  final.  Customs  is  amending  the 
guidelines  tc  provide  for  mitigation  to 
an  amount  between  20  and  35  percent 
of  the  value  of  the  merchandise  for  the 
first-time  violator  whose  entry  has  been 
liquidated  and  such  liquidation  has 
become  final  and  to  an  amount  between 
35  and  60  percent  of  the  value  of  the 
meichandise  to  the  subsequent  violator 
who.';e  entry  has  been  liquidated  and 
such  liquidation  has  become  final, 
thereby  barring  the  assessment  of 
marking  duties. 

The  guidelines  are  amended  to  add  a 
section  dealing  with  cancellation  of 
bord  claims  that  arise  from  failing  to 
redeliver  merchandise  that  is  marked 
with  a  false  designation  of  origin  ia 
violation  of  the  provisions  of  15  U.S.C. 
1124  and  1125.  These  guidelines, 
designated  as  a  new  paragraph  F 
provide  for  mitigation  less  generous 
than  that  afforded  violations  involving 
failing  to  mark  merchandise  with  the 
country  of  origin. 

The  guidelines  for  cancellation  of 
claims  for  violation  of  other  Customs 
statutes  and  regulations  permit 
cancellation  of  claims  incurred  by  first- 
time  violators  upon  payment  of  an 
amount  between  one  and  five  percent  of 
the  value  of  the  merchandise.  This 
guideline  does  not  provide  Customs 
with  sufficient  mitigation  flexibility. 
Accordingly,  Customs  amends  the 
guidelines  to  permit  cancellation  of 
claims  incurred  by  first-time  violators 
upon  payment  of  an  amount  between 
one  and  fifteen  percent  of  the  value  of 
the  merchandise. 

A  new  guideline  has  been  formulated 
for  cases  that  involve  failure  to  provide 
a  sample  to  Customs.  Under  current 
guidelines,  if  an  importer  fails  to 
provide  a  sample  and  Hquidated 
damages  result,  the  importer  will 
receive  mitigation  in  the  one  to  five 
percent  range  because  this  is  considered 
to  be  a  violation  of  other  Customs 
statutes  or  regulations.  If  an  importer 
has  a  violative  shipment,  and  a  sample 
will  serve  to  provide  evidence  of  the 
shipment's  inadmissibility,  the  importer 


could  benefit  in  mitigation  from  failing 
to  provide  that  sample. 

For  example,  if  an  import  specialist 
requests  a  sample  to  determine  whether 
a  shipment  of  merchandise  bears  a 
genuine  or  counterfeit  trademark  and 
the  importer  provides  the  sample  and  a 
violation  is  determined  to  exist,  any 
resultant  claim  for  liquidated  damages 
would  be  cancelled  using  the  guidelines 
for  trademark  violative  goods  (generally 
a  25-50  percent  result).  Undercurrent 
guidelines,  by  failing  to  provide  a 
sample,  the  importer  would  he  granted 
relief  in  the  one  to  five  percent  range. 
The  guidelines  are  amended  to  provide 
that  a  claim  for  liquidated  damages  for 
failure  to  provide  a  sample  will  tie 
cancelled  consistent  with  guidelines  in 
effect  for  any  violation  that  is  suspected 
with  regard  to  the  sample. 

Finally,  a  new  guideline  is 
promulgated  which  will  provide  that  in 
any  case  where  redelivery  or 
compliance  with  country  of  origin 
marking  occurs,  but  not  ina  timely 
manner  (i.e..  outside  the  30-day 
redelivery  period  or  any  other 
redelivery  period  which  may  be 
designated  by  the  district  director),  the 
claim  shall  be  cancelled  upon  payment 
of  $100  or  one  percent  of  the  value  of 
the  shipment,  whichever  is  higher,  but 
in  no  case  shall  the  amount  exceed 
$1,000.  This  guideline  will  only  be 
appropriate  for  compliance  that  occurs 
prior  to  the  issuance  of  the  Notice  of 
Claim  for  Liquidated  Damages. 

Change  to  Section  VI 

Section  VI  of  the  bond  cancellation 
guidelines  covers  Guidelines  for 
Cancellation  of  Claims  Arising  From 
Failure  to  Timely  File  Shipper's  Export 
Declarations  (SEDs).  The  guidelines 
provide  for  relief  for  the  first  and  second 
violations  incurred  by  a  carrier,  but  after 
two  violations,  no  relief  is  afforded  firom 
any  claim.  These  guidelines  do  not  take 
into  account  the  fact  that  most  carriers 
file  large  numbers  of  SEDs  each  year 
and  that  three  violations  may  be  a  very 
small  number  when  considering  the 
total  number  of  SEDs  filed.  Accordingly. 
Customs  is  amending  the  guidelines  to 
remove  the  references  to  first  or  second 
violations.  All  claims  will  be  cancelled 
upon  payment  of  an  amount  between  25 
and  50  percent  of  the  claim  but  not  less 
than  $100,  except  that  no  relief  shall  be 
granted  from  any  claims  written  for  $50 
or  $100.  If  this  mitigation  does  not  have 
a  deterrent  effect  upon  a  chronic 
violator,  then  cancellation  upon 
payment  of  an  amount  exceeding  50 
percent  (or  denial  of  relief)  may  be 
warranted.  In  order  to  promote 
administrative  efficiency,  the  guidelines 
are  also  being  amended  to  permit 


Option  1-type  mitigation  in  failure  to 
file  SED  cases. 

Change  to  Section  VII 

In  Treasury  Decision  92-81  (57  FR 
37692),  Customs  published  a  Final  Rule 
amending  the  Customs  Regulations  to 
provide  for  regulations  specific  to  duty- 
free stores.  The  bond  cancellation 
standards  for  violations  of  warehouse 
bond  regulations  are  amended  to  make 
clear  that  they  are  also  applicable  to 
duty-free  stores. 

iJnder  current  policy,  claims  for 
liquidated  damages  for  non- 
merchandise  violations  relating  to  the 
maintenance  of  a  bonded  warehouse  are 
issued  at  $1,000  for  each  day  that  a 
violation  continues.  For  example,  under 
the  provisions  of  §  19.12(a)(4)  of  the 
Regulations  (19  CFR  19.12(a)(4)),  a 
bonded  warehouseman  is  required  to 
update  a  permit  file  folder  related  to  a 
bonded  warehouse  entry  within  two 
business  days  after  any  transaction 
related  to  that  entry  (generally  a 
withdrawol  for  consumption)  is 
accomplished.  By  failing  to  update 
within  two  business  days,  he  is  in 
breach  of  his  bond.  If  the  violation 
continues  for  100  business  days,  he  will 
be  liable  for  liquidated  damages  of 
$100,000.  This  has  provided  some 
overly  harsh  claims  for  liquidated 
damages  for  relatively  minor  violations. 

Through  this  document.  Customs 
amends  Section  VII  of  the  Customs 
Bond  Cancellation  Standards  fo  provide 
for  a  limit  of  $10,000  on  any  continuing 
warehouse  bond  violation  not  involving 
merchandise.  The  promulgation  of  this 
cap  on  assessment  of  the  claims  will  not 
affect  guidelines  for  cancellation 
currently  in  effect,  but  will  serve  to 
eliminate  overly  harsh  assessments  and 
concomitantly  harsh  cancellation 
amounts.  The  guidelines  are  also 
ainended  to  permit  implementation  of 
Option  1  procedures  in  all  warehouse 
hold  ca.ses  that  involve  clnims  for 
l.quidited  damages  based  upon  defaults 
not  involving  merdiandise. 

The  current  guidelines  for  claims 
arising  from  defaults  involving 
tnerchandise  do  not  accurately  reflect 
t.ommertial  reality.  The  guidelines 
iiiclude  a  cate-^'ory  of  defaults  arir^inq 
f.om  clerical  error  or  mistake,  that  is  a 
(iG!>negliger>f,  inadvertent  error.  Under 
C'.istoms  Directives  issued  concerning 
as<:p^t,n:ont  of  these  claims,  district 
direclors  are  given  broad  di,stjL-:ion  to 
issue  claims  for  liquidated  damages 
wht-n  breaches  are  detected.  Iss^iance  of 
claims  for  liquidated  damages  for 
violations  arising  from  clerical  error  or 
mistake,  as  a  matter  of  policy,  is 
unnecessary  in  order  to  encourage 
compliance.  Accordingly,  if  a  claim  for 
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liquidated  damages  is  established  and 
the  warehouse  proprietor  can  show  that 
the  claim  arose  from  clerical  error  or 
mistake  and  no  loss  of  revenue 
occurred,  then  the  claim  will  be 
cancelled  without  payment.  If  a  loss  of 
revenue  occurred,  it  shall  be  prima  facie 
evidence  that  something  other  than 
clerical  error  or  mistake  occ\irred  and 
other  sections  of  the  guidelines  should 
be  followed. 

The  guidelines  for  cancellation  of 
claims  arising  from  defauhs  involving 
merchandise  which  are  based  upon 
negligence  do  not  distinguish  between 
those  violations  involving  merchandise 
that  do  not  necessarily  involve  a  threat 
to  the  revenue  (i.e.,  manipulation  of 
merchandise  without  Customs  permit  or 
not  in  accordance  with  the  activity 
described  in  the  jjermit)  and  those 
which  do  involve  a  threat  to  the  revenue 
(i.e..  removal  of  merchandise  from  the 
warehouse  without  permit,  or  failure  to 
locate  or  account  for  merchandise  in  the 
warehouse.)  The  guidelines  are 
amended  to  provide  for  a  re\'enue-based 
distinction  in  violations  involving 
merchandise.  Violations  involving 
merchandise  which  result  from 
negligence  but  involve  no  loss  of 
revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
fifteen  percent  of  the  value  of  the 
merchandise  but  not  less  than  $100  nor 
more  than  $10,000.  No  distinction  shall 
be  made  between  violations  involving 
restricted  merchandise  and  violations 
involving  merchandise  which  is  not 
restricted;  however,  if  the  violation  does 
involve  restricted  merchandise,  that 
shall  be  considered  to  be  an  aggravating 
factor  which  will  result  in  less  generous 
mitigation.  Violations  involving 
merchandise  which  result  from 
negligence  but  involve  a  potential  loss 
of  revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
three  times  the  loss  of  revenue  on  the 
merchandise  which  cannot  be 
accounted  for,  unless  that  merchandise 
is  restricted,  in  which  case  the  claim 
shall  be  cancelled  upon  payment  of  an 
amount  between  three  and  five  times 
the  loss  of  revenue  but  in  no  case  loss 
than  10  percent  of  the  value  of  sucii 
mon.handise.  If  the  violation  is  found  to 
be  intentional  in  nature,  then  no  relief 
from  the  claim  shall  be  granted. 

Chaffee  to  Section  Mil 

Under  Section  VUI  of  the  guidelines, 
a  reference  is  made  to  cancellation  of 
claims  for  liquidated  damages  arising 
from  violation  of  airport  security 
regulations  as  published  in  §122.14  of 
the  Customs  Regulations  (19  CFR 
122.14).  In  Treasury  Decision  90-82.  the 
provisions  of  §  122.14  were  renumbered 


as  19  CFR  122.181  et.  seq.  The 
guidelines  are  amended  to  reflect  that 

change. 

For  violations  involving  unauthorized 
entry  into  a  secured  area,  failure  to 
openly  display  or  possess  the 
identification  card,  strip  or  seal,  or 
failure  to  surrender  identification  upon 
demand  by  an  authorized  Customs 
officer,  under  current  guidelines  a  first 
violation  is  cancelled  upon  payment  of 
$200,  a  second  violation  is  cancelled 
upon  payment  of  $500  and  a  third  or 
subsequent  violation  results  in  no 
mitigation.  If  a  bond  principal  has  three 
employees  or  contractors  who  enter  into 
a  secured  area  without  authorization, 
three  violations  immediately  occur  and 
any  benefit  given  for  a  first  or  second 
violation  dissipates.  In  order  to  provide 
a  district  director  with  more 
administrative  discretion,  the  first, 
second  and  third  violation  distinctions 
are  being  eliminated.  The  district 
director  will  be  able  to  cancel  any  claim 
arising  from  the  violative  conduct 
described  above  upon  payment  of  an 
amount  between  $250  and  $500.  A 
district  director  will  always  have  the 
discretion  to  deny  relief  in  these  cases 
based  upon  articulable  aggravating 
factors.  Inasmuch  as  the  district  director 
will  be  afforded  the  noted  discretion, 
old  paragraph  F  of  the  guidehnes.  which 
permits  greater  mitigation  to  a  prior 
violator  who  does  not  incur  a  violation 
for  six  months,  is  being  eUminated. 

The  guidelines  for  airport  security 
violations  are  also  being  amended  to 
permit  the  district  director  to  apply 
Option  1  mitigation  procedures,  if  the 
facts  of  a  particular  case  are  undisputed 
and  the  circumstances  surrounding  such 
case  so  warrant. 

Change  to  Section  DC 

As  with  the  guidelines  relating  to  the 
cancellation  of  claims  arising  from 
violation  of  the  warehouse  bond,  the 
guidelines  for  cancellation  of  claims 
arising  from  violation  of  the  provisions 
of  the  Foreign  Trade  Zone  bond  also  do 
not  referenc-e  any  cap  on  the  assessment 
of  claims  for  violations  which  do  not 
involve  merchandise.  For  purposes  of 
liquidated  damages  assessment  (as 
opposed  to  penalties  which  are  assessed 
under  the  provisions  of  19  U.S.C  81s). 
as  a  matter  of  policy,  the  guidelines  are 
amended  to  provide  that  claims  will  not 
bo  issued  for  any  contmuing  violation  in 
an  arr^ount  that  exceeds  $10,000.  The 
promulgjtion  of  this  cap  on  assessment 
of  the  cbims  will  not  affect  guidelines 
for  cancellation  currently  in  effect,  but 
will  serve  to  eliminate  overlv  harsh 
as.sessments  and  concomitantly  harsh 
cancellation  amounts. 
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The  guidelines  are  also  amended  to 
permit  implementation  of  Option  1 
procedures  in  all  foreign  traoe  zone 
claims  for  liquidated  damages  based 
upon  defaults  not  involving 
merchandise. 

As  with  warehouse  bond  violations, 
the  current  guidelines  for  claims  arising 
from  defaults  involving  merchandise  do 
not  accurately  reflect  commercial 
reality.  The  guidelines  include  a 
category  of  defaults  arising  from  clerical 
error  or  mistake,  that  is  a  non-negligent, 
inadvertent  error.  Under  Customs 
Directives  governing  Foreign  Trade 
Zones  issued  concerning  assessment  of 
these  claims,  district  directors  are  given 
broad  discretion  to  issue  claims  when 
breaches  of  the  bond  are  detected. 
Issuance  of  claims  for  liquidated 
damages  for  violations  arising  from 
clerical  error  or  mistake  is  not  always 
necessary,  as  a  matter  of  policy,  in  order 
to  encourage  compliance.  Accordingly, 
if  a  claim  for  liquidated  damages  is 
established  and  the  Foreign  Trade  Zone 
proprietor  can  show  that  the  claim  arose 
from  clerical  error  or  mistake  and  no 
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merchandise  which  are  based  upon 
negligence  do  not  distinguish  between 
those  violations  involving  merchandise 
that  do  not  necessarily  involve  a  threat 
to  the  revenue  (i.e.,  manipulation  of 
merchandise  in  the  zone  without 
Customs  permit  or  not  in  accordance 
with  the  activity  described  in  the 
permit)  and  those  which  do  involve  a 
threat  to  the  revenue  (i.e.,  removal  of 
merchandise  from  the  zone  without 
permit,  or  failure  to  locate  or  account  for 
merchandise  in  the  zone).  The 
guidelines  are  amended  to  provide  for  a 
revenue-based  distinction  in  violations 
involving  merchandise.  Violations 
involving  merchandise  which  result 
from  negligence  but  involve  no  loss  of 
revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
fifteen  percent  of  the  value  of  the 
merchandise  but  not  to  exceed  $10,000. 
No  distinction  shall  be  made  between 
violations  involving  restricted 
merchandise  and  violations  involving 
merchandise  which  is  not  restricted; 
however,  if  the  violation  does  involve 
restricted  merchandise,  that  shall  be 
considered  to  be  an  aggravating  factor 
which  will  result  in  less  generous 
mitigation.  Violations  involving 
merchandise  which  result  from 


negligence  but  involve  a  potential  loss 
of  revenue  shall  be  cancelled  upon 
payment  of  an  amount  between  one  and 
three  times  the  loss  of  revenue  on  the 
merchandise  which  cannot  be 
accounted  for,  unless  that  merchandise 
is  restricted,  in  which  case  the  claim 
shall  be  cancelled  upon  payment  of  an 
amount  between  three  and  five  times 
the  loss  of  revenue,  but  in  no  case  less 
than  10  percent  of  the  value  of  such 
merchandise.  If  the  violation  is  found  to 
be  intentional  in  nature,  then  no  relief 
from  the  claim  shall  be  granted. 

Change  to  Section  X 

The  current  guidelines  for 
cancellation  of  claims  for  liquidated 
damages  arising  from  the  failure  to  hold 
merchandise  at  the  place  of  examination 
in  violation  of  the  provisions  of 
§  113.62(f)  of  the  Regulations  (19  CFR 
113.62(11).  are  based  on  a  standard  that 
involves  a  determination  by  the 
deciding  officer  of  a  level  of  culpabiUty 
(clerical  error,  negligence,  intentional 
violation)  of  the  bond  principal.  This 
standard  is  not  followed  in  the 
guidelines  in  use  for  other  similar 
misdelivery-type  violations. 
Accordingly,  through  this  document. 
Customs  is  abandoning  the  standard  of 
finding  a  level  of  culpability. 

In  order  to  establish  a  violation  under 
the  provisions  of  19  CFR  113.62(0. 
Customs  must  show  that  the  bond 
principal  obtained  permission  from 
Customs  to  have  his  merchandise 
examined  at  a  place  which  is  not  in  the 
charge  of  a  Customs  officer  (e.g.,  his 
business  premises,  a  Centralized 
Examination  Station)  and  that  the  bond 
principal  failed  to:  Hold  the 
merchandise  at  such  place  until 
released  by  Customs;  transfer  such 
merchandise  to  any  place  directed  by 
Customs;  or  keep  all  seals  and  cording 
intact. 

Through  this  document.  Customs 
amends  the  current  guidelines  so  that 
when  a  party  fails  to  hold  the 
merchandise  for  examination  or  fails  to 
transfer  the  merchandise  to  another 
place  upon  instruction  from  Customs 
obtained  before  the  merchandise  was 
released,  the  claim  will  be  cancelled 
upon  the  following  terms: 

(1)  If  either  the  bond  principal  or 
surety  files  an  entry  summary  and  pays 
estimated  duties,  taxes  and  fees. 
Customs  will  cancel  the  bond  claim 
upon  payment  of  an  amount  between 
$100  and  $1,000  if  the  merchandise  was 
not  suspected  by  Customs  to  be 
restricted  or  prohibited; 

(2)  If  neither  the  bond  principal  nor 
surety  files  an  entry  summary  and  pays 
estimated  duties,  taxes  and  fees. 
Customs  will  cancel  the  bond  claim 


upon  payment  of  an  amount  equal  to  the 
estimated  duties,  taxes  and  fees  that 
would  have  been  due  plus  an  amount 
between  $100  and  $1,000  if  the 
merchandise  was  not  suspected  by 
Customs  to  be  restricted  or  prohibited; 

(3)  If  the  merchandise  not  held  for 
examination  was  suspected  of  being 
restricted  or  prohibited,  and  the  bond 
principal  files  an  entry  summary,  pays 
estimated  duties,  taxes  and  fees  and  ^he 
merchandise  was  deemed  admissible 
with  that  entry  summary,  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  between  $100  and  $1,000; 

(4)  If  the  merchandise  not  held  for 
examination  was  suspected  of  being 
restricted  or  prohibited,  and  the  bond 
principal  does  not  file  an  entry 
summary  or  pay  estimated  duties  or 
provide  a  showing  that  the  merchandise 
was  deemed  admissible.  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  equal  to  the  estimated  duties 
taxes  and  fees  plus  an  amount  between 
25  and  50  percent  of  the  value  of  the 
merchandise,  but  not  less  than  $250; 
and 

(5)  If  the  violation  is  determined  to  b» 
intentional  in  nature,  no  relief  will  be 
afforded. 

For  a  violation  which  involves  the 
failure  to  keep  any  Customs  seal  or 
cording  intact  until  the  merchandise  is 
examined,  the  claim  shall  be  cancelled 
upon  payment  of  an  amount  between 
$100  and  $500  if  there  is  no  evidence  to 
indicate  the  merchandise  in  the  sealed 
or  corded  shipment  was  the  subject  of 
tampering.  If  there  is  evidence  of 
tampering,  the  claim  shall  be  cancelled 
upon  payment  of  an  amount  equal  to  th^ 
value  of  any  missing  merchandise. 

Finally,  an  additional  sentence  shall 
be  added  to  the  guidelines  to  indicate 
that  when  the  term  "value"  is  used  in 
any  provision  of  these  guidelines  it 
means  value  as  determined  under  19 
U.S.C.  1401a  and  not  domestic  value. 

The  new  Section  XI  of  the  bond 
cancellation  standards  relating  to  CES 
operators  will  employ  the  same 
guidelines  as  those  described  in  the 
changes  to  Section  X  with  regard  to 
violations  involving  failure  to  keep 
merchandise  safe  or  deliver  that 
merchandise  to  the  CES. 

The  text  of  the  guidelines,  as 
modified,  is  set  forth  below. 


JMI 
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Dated:  April  12,1994. 
Samuel  H.  BanJcs, 

Acting  Commissioner  of  Customs. 

Guidelines  for  Cancellation  of  Claims 
for  Liquidated  Damages 

/.  Guidelines  for  CanceJIation  of  Claims 
for  Liquidated  Damages  for  Late  Filing 
of  Entry  Summary  Claims  (19CFR 
1-12.15  and  U3.62(bl).  Late  Payment  of 
Estimated  Duties  Claims  (19  CFR 
1 13.62laKl)(i}  and  113.62(k)(4)).  and 
Late  Remission  of  Collected  Passenger 
Processing  Fees  (19  CFR  113.64(al) 

A.  Failure  to  file  entry  summaries 
timely.  Pursuant  to  section  172.22(d)  of 
the  Customs  Regulations,  claims  for 
liquidated  damages  for  failure  to  file 
entry  summaries  timely  shall  be  issued 
and  mitigated  as  follows: 

1.  Notification  of  liquidated  damages 
incurred;  modified  CF-5955A.  Notices 
of  liquidated  damages  incurred  shall  be 
issued  on  a  modified  CF-5955A.  The 
modified  form  shall  .specify  two  options 
from  which  the  petitioner  may  choose  to 
resolve  the  demand. 

a.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  vnth  the  Customs 
Regulations  and  has  some  new  faci  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

h.  Option  2.  Petition  for  relief 
Pursuant  to  the  provisions  of  19  CFR 
172.11,  the  bond  principal  or  surety 
may  file  a  petition  for  relief  By  filing  a 
petition  for  relief,  the  petitioner  will  no 
longer  be  afforded  the  Option  1 
mitigation  amount.  The  district  director 
shall  grant  full  relief  when  the 
petitioner  demonstrates  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  error.  If  the  petitioner  fails  to 
demonstrate  that  the  violation  did  not 
occur  or  that  the  violation  occurred 
solely  as  a  result  of  Customs  error,  the 
district  director  may  cancel  the  claim 
upon  payment  of  an  amount  no  less 
than  $100  greater  than  the  Option  1 
amount 

2.  Calculation  of  mitigated  amount; 
entry  summary  filed  late.  The  amounts 
to  be  set  forth  under  Option  1  on  the  CF 
5955A  shall  be  calculated  as  follows: 

a.  Dutiable  entry  summary  filed  lata. 

The  bond  principal  or  surety  shall  be 
charged  an  admini.strative  fee  of  $100 
plus  interest  on  the  withheld  duty  at  the 
rate  of  0.1  percent  (.001)  per  calendar 
day  that  the  withheld  duty  was  late.  The 
interest  amount  shall  be  rounded  up  to 
the  next  dollar.  For  purposes  of  this 


calrulation,  the  withheld  duty  amount 
shall  be  rounded  down  to  the  next 
dollar.  For  purposes  of  these  mitigation 
guidelines,  the  term  "withheld  duty" 
shall  include  unpaid  duties, 
merchandise  processing  fees,  harbor 
maintenance  fees  and  any  other  taxes  or 
charges  due  and  owing  at  the  time  of 
filing  of  the  entry  summary. 

b.  Duty-free  entry  filed  late. 

The  bond  principal  or  surety  shall  be 
charged  an  administrative  fee  of  $100 
plus  interest  on  any  withheld  fees  and 
taxes  calculated  at  the  rate  of  0.1 
percent  (.001)  per  calendar  day  that  the 
entr^-  summary  was  late. 

c.  Dutiable  entry  rejected  and  refiled 
late  with  no  withheld  duty,  fees  and 
taxes. 

The  bond  principal  or  surety  shall  be 
riiarged  $100. 

d.  Dutiable  entry  filed  timely  but 
rejected,  refiled  late  with  additional 
duties,  fees  and  taxes  owed. 

The  bond  principal  or  surety  shall  be 
charged  an  administrative  fee  of  $100 
plus  interest  calculated  on  withheld 
duties,  fees  and  taxes  only,  calculated  at 
the  rate  of  0.1  percent  (.001)  per 
calendar  day  that  the  withheld  duty  was 
late. 

3.  Entry  summary  not  filed. 

a.  If  at  the  time  the  demand  for 
liquidated  damages  is  issued  the  entry 
summary  has  not  been  filed,  a  claim  for 
liquidated  damages  for  non-filing  of  the 
entry  summary  shall  be  issued.  No 
mitigated  amount  shall  be  offered  under 
Option  1.  As  a  prerequisite  for 
mitigation,  the  principal  must  file  the 
entry  summary  and  pay  estimated 
duties,  fees  and  taxes  or  the  surety  must 
deposit  estimated  duties,  fees  and  taxes. 

b.  Once  the  estimated  duties,  fees  and 
taxes  have  been  paid,  a  notice  of  claim 
for  liquidated  damages  shall  be  issued 
for  late  filing  of  the  entry  summary, 
replacing  the  earlier  notice  of  claim  for 
non-filing  of  the  entry  summary.  The 
late  filing  claim  issued  as  a  result  of  a 
non-filing  situation  shall  be  cancelled  in 
accordance  with  the  following 
guidelines  once  the  estimated  duties, 
fees  and  taxes  have  been  deposited. 

i.  The  bond  principal  shall  be  charged 
an  administrative  fee  of  $200  plus 
interest  on  the  withheld  duty  at  the  rate 
of  0.1  percent  (.001)  per  calendar  day 
that  the  entry  summary  was  late.  The 
interest  amount  shall  be  rounded  up  to 
the  next  dollar.  For  purposes  of  this 
calculation,  the  duty  amount  shall  be 
rounded  dovm  to  the  next  dollar. 

ii.  When  the  surety  deposits  estimated 
duties,  fees  and  taxes,  the  surety  shall 
be  charged  an  administrative  fee  of  $200 

£lus  0.1  percent  (.001)  per  calendar  day 
Btween  issuance  of  the  demand  on 


surety  and  payment  of  the  estimated 
duties,  fees  and  taxes. 

c.  If  no  response  from  the  principal  or 
surety  is  received  within  60  days  from 
the  date  of  issuance  of  the  non-filing 
claim,  a  claim  for  hquidated  damages 
for  late  filing  shall  be  issued  to  both  the 
principal  and  surety,  but  no  Option  1 
mitigation  shall  be  offered. 

4.  Late  filing  of  statement  summaries. 

a.  If  a  Customs  broker  files  an  entry 
statement  including  multiple  entry 
summaries  for  processing  in  an 
untimely  manner,  the  district  director 
may,  in  his  or  her  discretion,  cancel  all 
claims  for  liquidated  damages  arising 
because  of  the  late  filing  in  accordance 
with  the  following  standard: 

The  broker  shall  be  charged,  as  an 
Option  1  amount,  an  administrative  fee 
of  $500  plus  interest  on  the  withheld 
duty  at  the  rate  of  0.1  percent  (.001)  per 
calendar  day  that  the  withheld  duty  was 
late.  The  interest  amount  shall  be 
rounded  up  to  the  next  dollar.  For 
purposes  of  this  calculation,  the 
withheld  duty  amount  shall  be  rounded 
down  to  the  next  dollar.  For  purposes  of 
these  mitigation  guidelines,  the  term 
"withheld  duty"  shall  include  unpaid 
duties,  merchandise  processing  fees, 
harbor  maintenance  fees  and  any  other 
taxes  or  charges  due  and  owing  at  the 
time  of  filing  of  the  entry  summary.  This 
mitigation  shall  be  afforded  with  regard 
to  any  first  violation  by  a  broker  who  is 
responsible  for  late  submission  of  a 
statement  summary.  This  mitigation 
may  be  afforded  with  regard  to  a 
subsequent  violation,  based  upon  the 
discretion  of  the  district  director. 

b.  Petition  for  relief 

i.  If  the  broker  files  a  petition  for  relief 
which  demonstrates  that  the  violation 
did  not  occur  or  occurred  as  a  result  of 
Customs  error,  all  claims  arising  from 
the  late  filing  should  be  cancelled 
without  payment. 

ii.  If  the  broker  files  a  petition  for 
relief  which  fails  to  demonstrate  that  the 
violation  did  not  occur  or  occurred  as  a 
result  of  Customs  error,  the  claim  shall 
be  cancelled  upon  payment  of  $700  plus 
interest  on  any  withheld  fees  and  taxes 
calculated  at  the  rate  of  0.1  percent 
(.001)  per  calendar  day  that  the  entry 
statement  was  late. 

c  Failure  to  pay  Option  1  amount  or 
petition  for  relief 

If  a  broker  fails  to  pay  the  Option  1 
amount  or  fails  to  petition  for  relief. 
Customs  shall  issue  appropriate  claims 
for  liquidated  damages  against  all  bond 
princip>als  and  sureties  and  the 
mitigation  guidelines  enumerated  in 
paragraph  B.  above  shall  be  followed.  In 
no  case  shall  the  $500  plus  interest 
Option  1  amount  afforded  to  brokers  in 
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these  cases  be  afforded  to  principals  or 
sureties. 

5.  Suspension  of  immediate  release 
privileges.  If  an  importer  fails  to  meet 
his  obligations  with  regard  to  claims  for 
hquidated  damages  for  late  filing  of 
entry  summaries,  the  district  director  is 
always  empowered  to  suspend 
immediate  release  privileges  of  the 
importer.  Alternatively,  the  district 
director  may  choose  to  assess  liquidated 
damages  but  not  offer  an  Option  1 
alternative. 

B.  Late  payment  of  estimated  duties. 
Claims  for  liquidated  damages  for  late 
paynjent  of  estimated  duties  shall  be 
issued  and  mitigated  as  follows: 

1.  Notification  of  liquidated  damages 
incurred;  estimated  duties  not  paid.  If  at 
the  time  the  demand  for  liquidated 
damages  is  issued  the  estimated  duties, 
fees  and  taxes  have  not  been  paid,  the 
claim  shall  be  issued  on  a  CF-5955A 
citing  19  CFR  113.62(a)(l)(i)  and  19  CFR 
113.62(k)(4)  as  the  bond  conditions 
violated.  No  mitigated  amount  shall  be 
offered  under  Option  1.  As  a 
prerequisite  for  mitigation,  the  principal 
must  pay  estimated  duties,  fees  and 
taxes  or  the  surety  must  deposit 
estimated  duties,  fees  and  taxes. 

2.  Notification  of  liquidated  damages 
incurred;  estimated  duties  paid  late; 
modified  CF  5955A.  If  at  the  time  of 
issuance  of  the  demand  for  liquidated 
damages,  estimated  duties,  fees  and 
taxes  have  been  paid,  the  Notices  of 
Claim  for  Liquidated  Damages  incurred 
shall  be  issued  on  a  modified  CF- 
5955A.  The  modiRed  form  shall  specify' 
two  options  from  which  the  petitioner 
may  choose  to  resolve  the  demand. 

a.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may.  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

b.  Option  2.  Petition  for  relief. 
Pursuant  to  the  provisions  of  19  CFR 
172.11,  the  bond  principal  or  surety 
may  file  a  petition  for  reUef.  By  filing  a 
petition  for  rehef.  the  petitioner  will  no 
longer  be  afforded  the  Option  1 
mitigation  amount.  The  district  director 
shall  grant  full  relief  when  the 
petitioner  demonstrates  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  or  financial  institution  error.  If 
the  (>etitioner  fails  to  demonstrate  that 
the  violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  or  financial  institution  error, 
the  district  director  may  cancel  the 


claim  upon  payment  of  an  amount  no 
less  than  $100  greater  than  the  Option 
1  amount. 
3.  Calculation  of  Option  1  amounts. 

a.  If  estimated  duties,  taxes  and 
charges  are  paid  untimely,  but  payment 
is  made  before  Customs  is  required  to 
issue  a  Notice  of  Claim  as  described  in 
Subparagraph  3(1)  above,  the  bond 
principal  or  surety  shall  be  charged  an 
adroini-strative  fee  of  $100  plus  interest 
on  the  withheld  duty  at  the  rate  of  0.1 
percent  (.001)  per  calendar  day  that  the 
withheld  duty  was  late.  The  interest 
amount  shall  be  rounded  up  to  the  next 
dollar.  For  purposes  of  this  calculation, 
the  withheld  duty  amount  shall  be 
rounded  down  to  the  next  dollar.  For 
purposes  of  these  mitigation  guidelines, 
the  term  "withheld  duty"  shall  include 
unpaid  duties,  merchandise  processing 
fees,  harbor  maintenance  fees  and  any 
other  taxes  or  charges  due  and  owing  at 
the  time  of  filing  of  the  entry  summary. 

b.  If  estimated  duties,  taxes,  fees  and 
charges  are  paid  untimely  by  the  bond 
principal  after  Customs  has  issued  a 
claim  for  liquidated  damages  for  non- 
payment of  estimated  duties  in 
accordance  with  Subparagraph  B(l) 
above,  the  bond  principal  shall  be 
charged  an  administrative  fee  of  $200 
plus  interest  on  the  withheld  duty  at  the 
rate  of  0.1  percent  (.001)  per  calendar 
day  that  the  payment  was  late.  The 
interest  amount  shall  be  rounded  up  to 
the  next  dollar.  For  purposes  of  this 
calculation,  the  duty  amount  shall  be 
rounded  down  to  the  next  dollar. 

c  When  the  surety  dep>osits  estimated 
duties,  fees  and  taxes,  in  response  to  a 
demand  made  in  accordance  with 
Subparagraph  B(l)  above,  the  surety 
shall  be  charged  an  administrative  fee  of 
$200  plus  0.1  percent  (.001)  per 
calendar  day  between  issuance  of  the 
demand  on  surety  and  payment  of  the 
estimated  duties,  fees  and  taxes. 

C.  Failure  to  remit  collected  passenger 
processing  fees.  Gaims  for  liquidated 
damages  for  untimely  payment  to 
Customs  of  collected  passenger 
processing  fees  shall  be  issued  and 
mitigated  as  follows: 

1.  Notification  of  liquidated  damages 
incurred;  passenger  processing  fees  not 
remitted.  If  at  the  time  the  demand  for 
liquidated  damages  is  issued  the 
collected  fees  have  not  been  remitted  to 
Customs,  the  claim  shall  be  issued  on  a 
CF-5955A  citing  19  CFR  113.64(a)  and 
19  CFR  24.22(g)  as  the  bond  condition 
and  regulations  violated.  No  mitigated 
amount  shall  be  offered  imder  Option  1. 
As  a  prerequisite  for  mitigation,  the 
principal  must  remit  the  collected  fees 
or  the  surety  must  de{>osit  an  amount 
equal  to  those  unremitted  fees. 


2.  Notification  of  liquidated  damages 
incurred;  estimated  duties  paid  late; 
modified  CF  5955A.  If  at  the  time  of 
issuance  of  the  demand  for  liquidated 
damages,  the  collected  fees  have  been 
remitted,  the  Notices  of  Claim  for 
Liquidated Tiamages  incurred  shall  be 
issued  on  a  modified  CF-5955A.  The 
modified  form  shall  specify  two  options 
from  which  the  petitioner  may  choose  to 
resolve  the  demand. 

a.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

b.  Option  2.  Petition  for  relief. 
Pursuant  to  the  provisions  of  19  CFR 
172.11.  the  bond  principal  or  surety 
may  file  a  petition  for  relief  By  filing  a 

ftetition  for  relief  the  petitioner  will  no 
onger  be  afforded  the  Option  1 
mitigation  amount.  The  district  director 
shall  grant  full  relief  when  the 
petitioner  demonstrates  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  error.  If  the  petitioner  fails  to 
demonstrate  that  the  violation  did  not 
occur  or  that  the  violation  occurred 
solely  as  a  result  of  Customs  error,  the 
district  director  may  cancel  the  claim 
upon  payment  of  an  amount  no  less 
than  $100  greater  than  the  Option  1 
amount. 

3.  Calculation  of  Option  1  amounts. 

a.  If  the  collected  passenger 
processing  fees  are  remitted  untimely, 
but  are  remitted  so  that  Customs  is  not 
required  to  issue  a  Notice  of  Claim  as 
described  in  Subparagraph  C(l)  above, 
the  bond  principal  or  surety  shall  be 
charged  an  administrative  fee  of  $200 
plus  interest  on  the  unremitted  fees  at 
the  rate  of  0.1  percent  (.001)  per 
calendar  day  that  the  fees  were  late.  The 
interest  amount  shall  be  rounded  up  to 
the  next  dollar. 

b.  If  the  collected  but  unremitted  fees 
are  remitted  untimely  by  the  bond 
principal  after  Customs  has  issued  a 
claim  for  liquidated  damages  for  failure 
to  remit  those  fees  in  accordance  with 
Subparagraph  C(l)  above,  the  bond 
principal  shall  be  charged  an 
administrative  fee  of  $1,000  plus 
interest  on  the  imremitted  fee  at  the  rate 
of  0.1  percent  (.001)  per  calendar  day 
that  the  payment  was  late.  The  interest 
amount  shall  be  rounded  up  to  the  next 
dollar. 

c.  When  the  surety  deposits  an 
amount  equal  to  the  collected  but 
unremitted  fees,  in  response  to  a 
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demand  made  in  accordance  with 
Subparagraph  C(l)  above,  the  surety 
shall  be  charged  an  administrative  fee  of 
$1,000  plus  0.1  percent  (.001)  per 
calendar  day  between  issuance  of  the 
demand  on  surety  and  payment  of  an 
amount  equal  to  the  collected  but 
unremitted  fees. 

D.  Referral  of  petitions  to 
Headquarters.  The  district  director  may 
always  refer  a  petition  for  relief  to 
Customs  Headquarters,  Penalties 
Branch,  for  advice  or  guidance.  This 
referral  is  at  the  discretion  of  the  district 
director  and  shall  not  be  allowed  to  a 
petitioner  as  a  matter  of  right. 

//.  Guidelines  for  Cancellation  of  Claims 
for  Liquidated  Damages  for  Violation  of 
Temporary  Importation  Bonds  (19  CFR 
10.39) 

A.  Cancel  the  claim  without  payment 
if  the  breach  was  for  the  benefit  of  the 
United  States. 

B.  Cancel  the  claim  upon  payment  of 
an  amount  equal  to  the  merchandise 
processing  fee  that  would  have  been  due 
on  the  merchandise  had  an  entry  for 
consumption  been  filed  (but  not  less 
than  $100)  if: 

1.  The  breach  was  due  wholly  to 
circumstances  beyond  the  importer's 
control  and  which  could  not  have  been 
reasonably  anticipated  i.e..  destruction 
by  accidental  fire. 

2.  Merchandise  which  was  the  subject 
of  the  entry  would  have  been  entitled  to 
free  entry  as  domestic  products 
exported  and  returned  or  under  any 
other  duty-free  provision. 

C.  If  the  mercnandise  was  exported  or 
destroyed  timely  but  Customs  was  not 
notified  in  a  timely  manner  so  as  to 
cancel  the  bond,  cancel  the  claim  for 
liquidated  damages  upon  payment  of  an 
amount  between  1  and  5  percent  of  the 
claim  (depending  on  aggravating  or 
mitigating  factors  present),  but  not  less 
than  $100. 

D.  If  the  merchandise  was  exported  or 
destroyed  but  outside  the  bond  {)eriod. 
cancel  the  claim  for  liquidated  damages 
upon  payment  of  an  amount  between  5 
and  10  percent  of  the  claim  (depending 
on  aggravating  or  mitigating  factors 
present),  but  not  less  than  $200. 

1.  Examples  of  aggravating  factors: 

a.  Importer  is  uncooperative,  e.g.,  fails 
to  provide  information  to  Customs. 

b.  A  large  number  of  violations  of  this 
type  by  the  importer  in  relation  to  the 
total  number  of  transactions  engaged  in. 

c.  Importer's  willful  disregard  of  or 
carelessness  toward  responsibilities 
under  applicable  statutes,  regulations  or 
bond. 

2.  Examples  of  mitigating  factors: 

a.  Importer  cooperates  with  Customs 
personnel  in  resolution  of  the  case. 


b.  Importer  takes  immediate  remedial 
action. 

r.  Lack  of  experience  in  importing. 

d.  A  small  number  of  violations  of 
this  type  in  relation  to  the  number  of 
transactions  engaged  in. 

E.  If  Customs  designates  a  TIB  entry 
for  examination  upon  exportation  or  for 
supervision  of  destruction  and  the 
importer  fails  to  obtain  export 
examination  or  supervision  of 
destruction,  cancel  the  claim  upon 
payment  of  an  amount  between  10  and 
25  percent  of  the  claim,  but  not  less 
than  $300.  depending  on  the  presence  of 
aggravating  or  mitigating  factors. 

F.  If  the  merchandise  is  sold ,  the 
following  guidelines  should  be 
followed. 

1.  Grant  relief  equal  to  one  times  the 
duty  on  merchandise  which  is  sold  but 
later  exported  within  the  bond  period. 

2.  Grant  relief  to  one  and  one-half 
times  the  duty  on  merchandise  which  is 
sold  but  later  exported  outside  the  bond 
period. 

3.  If  merchandise  is  sold  but  later 
exported  outside  the  bond  period,  grant 
no  relief  if  the  bond  amount  represents 
110  percent  of  the  duties  on  the 
merchandise. 

G.  Grant  no  relief  from  the  claim  for 
liquidated  damages  in  the  following 
cases: 

1.  When  the  merchandise  has  entered 
into  the  commerce  of  the  United  States. 
If  a  petitioner  claims  the  merchandise 
has  been  exported  or  destroyed,  but 
does  not  present  satisfactory  proof  of 
such  exportation  or  destruction,  the 
merchandise  shall  be  presumed  to  have 
entered  the  comm.erce  for  purposes  of 
these  guidelines. 

2.  When  the  importer  requests  that  a 
TIB  entry  be  amended  to  a  consumption 
entry  after  the  merchandise  has  been 
released  from  Cu.stoms  custody. 

3.  When  TIB  merchandise  is  sold,  but 
not  exported. 

///.  Guidelines  for  CanrfUation  of 
Claims  for  Shortage.  Irregular  Delivery. 
\'on-DeIi\ery  or  Delivery  Directly  to  the 
Consignee  of  In-Bond  Merchandise  (19 
CFR  18.8} 

A.  Documents  filed  late  or 
merchandise  delivered  late. 

1.  Modified  CF  5955A.  Notices  of 
liquidated  damages  incurred  for  this 
violation  may  be  issued  on  a  modified 
CF-5955A.  If  a  modified  form  is  issued, 
it  shall  specify  two  options  from  which 
the  petitioner  may  choose  to  resolve  the 
demand. 

a.  Option  1.  The  bond  principal  or 
surety  may  pay  a  specified  sum  within 
60  days  and  the  case  will  be  closed.  By 
electing  this  option  in  lieu  of 
petitioning,  the  principal  or  surety 


waives  his  right  to  file  a  petition.  He 
may,  however,  file  a  supplemental 
petition,  if  he  does  so  in  accordance 
with  the  Customs  Regulations  and  has 
some  new  fact  or  information  which 
merits  consideration  in  accordance  with 
these  guidelines. 

b.  Option  2.  Petition  for  relief.  The 
bond  principal  or  surety  may  file  a 
petition  for  relief.  By  filing  a'  petition  for 
relief,  the  petitioner  will  no  longer  be 
afforded  the  Option  1  mitigation 
amount.  The  district  director  shall  grant 
full  relief  when  the  petitioner 
demonstrates  that  the  violation  did  not 
occur  or  that  the  violation  occurred 
solely  as  a  result  of  Customs  error.  If  the 
petitioner  fails  to  demonstrate  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  error,  the  district  director  may  ' 
cancel  the  claim  upon  payment  of  an 
amount  no  less  than  $100  greater  than 
the  Option  1  amount. 

2.  If  merchandise  is  delivered 
untimely  to  the  port  of  destination  or 
exportation  (not  within  15  davs  if 
transported  by  air.  30  days  if 
transported  by  vehicle,  or  60  days  if 
transported  by  vessel)  but  is  otherwise 
intact,  cancel  the  claim  upon  payment 
of  an  amount  between  $100  or  $500. 
depending  on  the  presence  of 
aggravating  or  mitigating  factors. 

3.  If  merchandise  is  delivered  timely 
but  the  documentation  is  not  filed  with 
Customs  within  2  days  of  arrival  in  the 
port  of  delivery,  cancel  the  claim  upon 
payment  of  an  amount  between  $100 
and  $500,  depending  on  the  presence  of 
aggravating  or  mitigating  factors. 

4.  If  (he  bonded  carrier  consistently 
fails  to  deliver  paperwork  timely  and 
Customs  business  is  impeded  by  the.se 
repeated  failures,  the  district  director 
may  cancel  any  claim  upon  payment  of 
a  higher  amount  than  the  guidelines 
generally  permit.  The  advice  of 
Headquarters,  Office  of  Regulations  and 
Rulings.  Penalties  Branch,  may  be 
sought  to  determine  appropriate 
mitigation. 

B.  Failure  to  deliver  or  shortage. 

1.  If  the  carrier  shows  that  the 
merchandise  was  entered  and  duties, 
fees  and  taxes  were  paid  (on  any 
Immediate  Transportation  bonded 
movement)  or  that  the  merchandise  was 
exported  but  not  in  accordance  with 
regulation  (on  any  Transportation  and 
Exportation  or  Direct  Exportation 
bonded  movement),  the  claim  may  be 
cancelled  upon  payment  of  an  amount 
between  $100  and  $1,000  depending  on 
the  presence  of  aggravating  or  mitigating 
factors, 

2.  If  the  bonded  carrier  can  prove  that 
the  merchandise  was  never  received  or 
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landed,  the  claim  should  be  cancelled 
without  payment. 

3.  If  the  carrier  cannot  prove  that  the 
merchandise  was  entered  and  duties, 
taxes  and  fees  paid  or  that  it  was 
properly  exported  or  that  it  was  never 
received  or  landed,  the  claim  may  be 
cancelled  upon  payment  of  an  amount 
equal  to  the  duties,  fees  and  taxes  that 
would  have  been  due  on  the  subject 
merchandise  had  it  been  entered  for 
consumption  plus  an  amount  between 
$100  and  $1,000. 

4.  If  the  merchandise  delivered  short 
is  restricted  or  prohibited,  and  the 
carrier  proves  that  an  entry  summary 
was  filed,  estimated  duties  were  paid 
and  the  merchandise  was  deemed 
admissible  with  that  entry  summary, 
Customs  will  cancel  the  bond  claim 
upon  payment  of  an  amount  between 
$100  and  $1,000. 

5.  If  the  merchandise  delivered  short 
is  restricted  or  prohibited,  and  the 
carrier  does  not  prove  that  an  entry 
summary  was  filed,  estimated  duties, 
taxes  and  fees  were  paid  or  provide  a 
showing  that  the  merchandise  was 
deemed  admissible.  Customs  will  cancel 
the  bond  claim  uf>on  payment  of  an 
amount  equal  to  the  estimated  duties 
plus  an  amount  between  25  and  50 
percent  of  the  value  of  the  merchandise, 
but  not  less  than  $250. 

6.  If  the  bonded  carrier  consistently 
has  shortages  and  failure  to  deliver 
cases  and  Customs  business  is  impeded 
by  these  repeated  failures,  the  district 
director  may  cancel  any  claim  upon 
payment  of  a  higher  amount  than  the 
guidelines  generally  permit.  The  advice 
of  Headquarters.  Office  of  Regulations 
and  Rulings,  Penalties  Branch,  may  be 
sought  to  determine  appropriate 
mitigation. 

C.  Delivery  of  merchandise  directly  to 
the  consignee. 

1.  If  the  carrier  can  show  that  the 
merchandise  was  entered  and  duties, 
taxes  and  fees  paid,  the  claim  may  be 
cancelled  upon  payment  of  an  amount 
between  $100  and  $1,000  depending  on 
the  presence  of  aggravating  or  mitigating 
factors. 

2.  If  the  carrier  can  prove  that  the 
merchandise  was  never  received  or 
landed,  the  claim  should  be  cancelled 
without  payment. 

3.  If  the  carrier  cannot  prove  that  the 
merchandise  was  entered  and  duties, 
taxes  and  fees  paid  or  or  that  it  was 
never  received  or  landed,  the  claim 
should  be  cancelled  upon  payment  of  an 
amount  equal  to  the  duties,  fees  and 
taxes  that  would  have  been  due  on  the 
subject  merchandise  had  it  been  entered 
for  consumption  plus  an  amount 
between  $100  and  $1,000. 


4.  If  the  merchandise  delivered 
directly  to  the  consignee  is  restricted  or 
prohibited,  and  the  carrier  proves  that 
an  entX7  summary  was  filed,  estimated 
duties,  taxes  and  fees  were  paid  and  the 
merchandise  was  deemed  admissible 
with  that  entry  summary,  the  claim 
should  be  cancelled  upon  payment  of  an 
amount  between  $100  and  $1,000. 

5.  If  the  merchandise  delivered 
directly  to  the  consignee  is  restricted  or 
prohibited,  and  the  carrier  does  not 
prove  that  an  entry  summary  was  filed, 
estimated  duties,  taxes  and  fees  were 
paid  or  provide  a  showing  that  the 
merchandise  was  deemed  admissible, 
Customs  will  cancel  the  bond  claim 
upon  payment  of  an  amount  equal  to  the 
estimated  duties  plus  an  amount 
between  25  and  50  percent  of  the  value 
of  the  merchandise,  but  not  less  than 
$250. 

6.  If  the  bonded  carrier  consistently 
delivers  merchandise  directly  to  the 
consignee,  the  district  director  may 
cancel  any  claim  upon  payment  of  a 
higher  amount  than  the  guidelines 
generally  permit.  The  advice  of 
Headquarters.  Office  of  Regulations  and 
Rulings.  Penalties  Branch,  may  be 
sought  to  determine  appropriate 
mitigation. 

7.  If  merchandise  delivered  directly  to 
the  consignee  qualifies  for  entry  via  the 
informal  entry  process,  and  entry  is 
made  and  duties,  fees  and  taxes  are  paid 
on  the  improperly  delivered  shipment 
through  that  informal  entry  process, 
then  the  claim  may  be  cancelled  upon 
payment  of  an  amount  between  $50  and 
$500,  depending  on  the  presence  of 
aggravating  or  mitigating  factors. 

8.  If  merchandise  is  delivered  directly 
to  the  consignee,  and  entry  is  made  and 
duties,  fees  and  taxes  are  paid  on  the 
improperly  delivered  shipment  jmd  the 
carrier  brings  the  violations  to  the 
attention  of  Customs,  the  claims  may  be 
cancelled  upon  payment  of  $25. 

D.  Aggravating  and  mitigating  factors. 

1.  Examples  of  aggravating  factors: 

a.  Carrier  is  uncooperative,  e.g.,  fails 
to  provide  information  to  Customs. 

b.  A  large  number  of  violations  of  this 
type  by  the  carrier  in  relation  to  the  total 
number  of  transactions  engaged  in. 

c.  Carrier's  willful  disregard  of  or 
carelessness  toward  responsibilities 
under  applicable  statutes,  regulations  or 
bond. 

2.  Examples  of  mitigating  factors: 

a.  Carrier  cooperates  with  Customs 
personnel  in  resolution  of  the  case. 

b.  Carrier  takes  immediate  remedial 
actioQ. 

c.  Carrier  inexperienced  in  handling 
in-bond  shipments  of  the  type  in 
question. 


d.  A  small  number  of  violations  of 
this  type  in  relation  to  the  number  of 
transactions  engaged  in. 

e.  Circumstances  intervened  that  were 
beyond  the  carrier's  control  (not 
negligence  or  error). 

IV.  Guidelines  for  Cancellation  of 
Claims  Involving  Failure  To  Red^iver 
Merchandise  Into  Customs  Custody  or 
Failure  To  Comply  With  a  Notice  of 
Refusal  of  Admission  Issued  by  Another 
Government  Agency  (19  CFR  141.113, 
113.62(dj  or  113.62(e)) 

A.  Statutes  and  regulations  enforced 
on  behalf  of  the  Food  and  Drug 
Administration  (FDA)  and  the 
Consumer  Product  Safety  Commission 
(CPSC). 

1.  The  provisions  of  21  CFR  1.97 
(FDA  Regulations)  and  16  CFR  1500.271 
(CPSC  Regulations)  require  that  the 
district  director  of  Customs  and  the 
district  director  of  the  other  agency  be 
in  agreement  as  to  the  amount  to  he 
accepted  in  cancellation  of  the  claim  for 
liquidated  damages.  All  petitions  for 
relief  received  in  FDA  and  CPSC  cases 
must  be  referred  to  those  agencies  for 
recommendation.  By  regulation 
Customs  must  follow  the 
recommendation  of  FDA  or  CPSC. 

2.  EXCEPTION:  When  the  sole 
requirement  which  has  been  imposed  by 
FDA  on  refused  merchandise  is 
exportation  or  destruction  under 
Customs  supervision,  apply  guidelines 
to  be  used  in  the  case  of  other  Customs 
statutes  or  regulations  in  Subparagraph 
K  below.  See  21  CFR  1.97  and  HQ 
RuHng  617367. 

3.  If  any  merchandise  which  is 
requested  for  examination  by  the  other 
agency  is  available  for  examination  at 
the  place  designated  by  such  other 
agency  but  is  not  examined  for  any 
reason.  Customs  will  not  issue 
liquidated  damages  with  regard  to  such 
merchandise  or  will  cancel  any  claim 
related  to  such  merchandise  without 
payment. 

4.  If  there  is  a  compelling  reason  to 
depart  from  th.e  recommendation  of  the 
other  agency,  state  such  reason  in  a 
referral  memorandum  and  forward  the 
case  record  to  Customs  Headquarters, 
Office  of  Regulations  and  Rulings, 
Penalties  Branch. 

B.  Statutes  and  regulations  enforced 
on  behalf  of  other  agencies  (not  FDA  or 
CPSC). 

1.  Any  petition  received  should  be 
forwarded  to  the  other  agency  for 
recommendation.  As  a  rule,  the 
recommendation  of  the  other  agency  as 
to  appropriate  mitigation  will  be 
followed. 

2.  Customs  is  not  required  by 
regulation  to  follow  the 
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recommendation  of  agencies  other  than 
FDA  and  CPSC.  If  the  district  director  of 
Customs  finds  the  recommendation  of 
the  other  agency  to  be  arbitrary  and 
capricious,  he  may  modify  the 
recommendation  to  be  consistent  with 
Customs  guidehnes. 

C.  Country  of  origin  marking  cases — 
merchandise  marked  with  the  country 
of  origin  after  liquidation  of  the  entry 
and  outside  the  30-day  marking  period. 

1.  If  the  merchandise  is  marked 
outside  the  30-day  marking  period  and 
after  liquidation  of  the  entry,  the  entry 
should  be  reliquidated  if  liquidation  has 
not  become  final,  and  marking  duties 
should  be  assessed  and  collected. 

2.  If  marking  duties  have  been 
assessed  and  collected,  cancel  the  claim 
upon  payment  of  one  percent  of  the 
value  of  the  merchandise,  but  not  less 
than  $100  for  a  first-time  violation. 
Cancel  upon  payment  of  between  one 
and  five  percent  but  not  less  than  $250 
for  a  subsequent  violation. 

3.  Grant  no  relief  in  any  case  until 
marking  duties  are  assessed  and 
collected;  however,  if  liquidation  is 
final  and  marking  duties  cannot  be 
assessed,  cancel  upon  payment  of  an 
amount  equal  to  11  percent  of  the  value 
of  the  merchandise  but  not  less  than 
$100  for  a  first  violation  and  between  11 
and  15  percent  but  not  less  than  $250 
for  a  subsequent  violation, 

D.  Country  of  origin  marking  cases — 
merchandise  marked  outside  the  30-day 
period,  but  before  liquidation. 

1.  If  the  merchandise  is  properly 
marked  with  the  country  of  origin 
outside  the  30-day  period  but  before 
liquidation  of  the  entry,  liquidated 
damages  are  appropriate,  but  marking 
duties  are  not  due. 

2.  For  a  first  time  violation,  if  the 
merchandise  has  been  marked  under 
Customs  supervision  outside  the  30-day 
period,  cancel  the  claim  upon  payment 
of  an  amount  equal  to  one  percent  of  the 
value  of  the  merchandise,  but  not  less 
than  $100. 

3.  For  subsequent  violations,  cancel 
upon  payment  of  an  amount  between 
one  and  five  percent  of  the  value  of  the 
merchandise  but  not  less  than  $250 
depending  upon  the  number  of 
violations  and  the  presence  of 
aggravating  and  mitigating  factors. 

E.  Marking  cases — merchandise  not 
marked  with  the  country  of  origin. 

1.  Relief  from  liquidated  damages 
incurred  is  contingent  upon  deposit  of 
marking  duties.  See  19  CFR  134.54(c). 

2.  For  a  first-time  violation,  where 
marking  duties  have  been  as.sessed  and 
collected,  cancel  the  claim  upon 
payment  of  an  amount  between  10  and 
25  percent  of  the  value  depending  on 


the  presence  of  aggravating  or  mitigating 
factors. 

3.  If  it  is  a  subsequent  violation  and 
marking  duties  have  been  assessed  and 
collected,  cancel  the  claim  upon 
payment  of  an  amount  between  25  and 
50  percent  of  the  value  of  the 
merchandise. 

4.  If  marking  duties  have  been 
assessed  but  not  collected,  grant  no 
relief.  If  liquidation  of  the  entry  has 
become  final,  thereby  barring  the 
assessment  of  marking  duties,  cancel  as 
follows: 

a.  If  it  is  a  first-time  violation,  cancel 
the  claim  for  liquidated  damages  upon 
payment  of  an  amount  between  20  and 
35  percent  of  the  value. 

b.  If  it  is  a  second  or  subsequent 
violation,  cancel  the  claim  for 
liquidated  damages  upon  payment  of  an 
amount  between  35  and  60  percent  of 
the  value. 

5.  Examples  of  aggravating  factors: 

a.  Offender  is  uncooperative,  e.g.,  fails 
to  provide  information  to  Customs  when 
requested. 

b.  A  large  number  of  violations  of  this 
type  by  the  offender  in  relation  to  the 
total  number  of  transactions  engaged  in. 

c.  Offender's  experience  in  importing. 

d.  Offender's  willful  disregard  or 
carelessness  toward  responsibilities 
under  the  applicable  statutes  or 
regulations. 

6.  Examples  of  mitigating  factors: 

a.  Contributory  Customs  error,  e.g., 
offender  demonstrates  that  he  acted  in 
accordance  with  instructions  given  by 
Customs  personnel. 

b.  Offender  cooperates  with  Customs 
personnel  in  resolution  of  the  case. 

c.  Offender  takes  immediate  remedial 
action. 

d.  Offender's  lack  of  importing 
experience. 

e.  A  small  number  of  violations  of  this 
type  by  the  offender  in  relation  to  the 
number  of  transactions  engaged  in. 

F.  False  designation  of  origin  cases. 

1.  When  merchandise  is  marked  with 
a  false  designation  of  origin,  and  a  claim 
for  liquidated  damages  for  failure  to 
redeliver  that  merchandise  results  and 
the  offender  can  demonstrate  that  the 
merchandi.se  was  marked  with  the 
correct  country  of  origin  outside  the  30- 
day  redelivery  period,  the  claim  should 
be  cancelled  upon  payment  of  an 
amount  equal  to  one  percent  of  the 
value  of  the  merchandise,  but  not  less 
than  $100  for  a  first  violation.  For 
subsequent  violations  of  this  type,  the 
claim  should  be  cancelled  upon 
payment  of  an  amount  equal  to  one  to 
five  percent  of  the  value  of  the 
merchandise,  but  not  less  than  $250. 

2.  When  merchandise  is  marked  with 
a  false  designation  of  origin  and  the 


merchandise  is  not  properly  marked 
with  the  true  country  of  origin  and  a 
first  violation  is  involved,  the  claim 
should  be  cancelled  upon  payment  of  an 
amount  between  25  and  50  percent  of 
the  value  of  the  merchandise. 

3.  For  a  subsequent  violation  where 
the  merchandise  is  not  properly  marked 
with  the  true  country  of  origin,  the 
claim  should  be  cancelled  upon 
payment  of  an  amount  equal  to  no  less 
than  50  percent  of  the  value  of  the 
merchandise. 

G.  Quota/visa  violative  merchandise. 

1.  If  the  importer  fails  to  redelivery 
visa-violative  merchandise,  but 
subsequent  to  the  assessment  of  the 
claim  produces  a  valid  visa  or  visa 
waiver,  cancel  the  claim  upon  payment 
of  an  amount  between  one  and  five 
percent  of  the  value  of  the  merchandise, 
but  not  less  than  $100,  depending  on 
the  presence  of  aggravating  or  mitigating 
factors. 

2.  If  no  visa  is  ever  produced,  and  it 
is  a  first-time  violation,  cancel  the  claim 
upon  payment  of  an  amount  between  20 
and  30  percent  of  the  value  of  the 
merchandise,  depending  on  the 
presence  of  aggravating  or  mitigating 
factors. 

3.  If  no  visa  is  ever  produced,  and  it 
is  a  subsequent  violation,  cancel  the 
claim  upon  payment  of  no  less  than  40 
percent  of  the  value  of  the  merchandi.se. 

4.  If  the  importer  fails  to  redeliver 
quota  merchandise,  and  it  is  a  first-time 
violation,  cancel  the  claim  upon 
payment  of  an  amount  between  25  and 
50  percent  of  the  value  of  the 
merchandise,  depending  on  the 
presence  of  aggravating  or  mitigatmg 
circumstances. 

5.  For  subsequent  quota  redeliverv 
violations,  cancel  the  claim  upon 
payment  of  no  less  than  50  percent  of 
the  value  of  the  merchandise. 

6.  For  merchandise  that  is  not 
redelivered  which  is  subject  to  both 
quota  and  visa  restrictions,  follow 
guidelines  for  cancellation  of  claims 
relating  to  quota-violative  merchandi.se. 

H.  Copyright-violative  merchandise. 

1   If  the  importer  fails  to  redeliver 
copyright-violative  merchandise,  but 
after  a.ssessment  of  liquidated  damage.s 
receives  a  retroactive  licensing  of  the 
merchandise  from  the  copyright  holder, 
cancel  the  claim  upon  payment  of  an 
amount  between  one  and  five  percent  of 
the  value  of  the  merchandise,  but  not 
less  than  $100. 

2.  If  no  authorization  is  received  from 
the  copyright  holder,  cancel  a  first-time 
violation  upon  payment  of  an  amount 
between  20  and  50  percent  of  the  vaiup 
of  the  merchandise,  depending  on  the 
presence  of  aggravating  or  mitigating 
factors. 
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3.  For  subsequent  violations  where  no 
authorization  of  the  copjTight  holder  is 
received,  cancel  the  claim  upon 
payment  of  an  amount  equal  to  no  less 
than  50  percent  of  the  value  of  the 
merchandise.  In  order  to  receive  any 
relief,  extraordinary  mitigating  factors 
must  be  shown. 

1.  Trademark-violative  merchandise. 
J.  If  the  importer  fails  to  redeliver 

trademark-violative  merchandise,  but 
after  assessment  of  liquidated  damages 
receives  a  retroactive  licensing  of  the 
merchandise  from  the  trademark  holder, 
cancel  the  claim  upon  payment  of  an 
amount  between  one  and  five  percent  of 
the  value  of  the  merchandise,  but  not 
less  than  $100. 

2.  If  no  authorization  is  received  from 
the  trademark  holder,  cancel  a  first-time 
violation  upon  payment  of  an  amount 
between  20  and  50  percent  of  the  value 
of  the  merchandise,  depending  on  the 
presence  of  aggravating  or  mitigating 
factors. 

3.  For  subsequent  violations  where  no 
authorization  of  the  trademark  holder  is 
received,  cancel  the  claim  upon 
payment  of  an  amount  equal  to  no  less 
than  50  percent  of  the  value  of  the 
merchandi.se.  In  order  to  receive  any 
relief,  extraordinary  mitigating  factors 
must  be  shown. 

4.  As  a  general  rule,  if  the 
merchandise  is  counterfeit,  no  relief 
shall  be  granted.  If  the  merchandise  is 
genuine,  that  fact  shall  be  considered  as 
a  mitigating  factor  in  acco-i-dance  with 
the  above  guidelines. 

J.  Failure  to  provide  a  sample. 

1.  If  the  importer  fails  to  provide  a 
sample  within  the  time  period 
prescribed,  but  then  does  provide  the 
sample  subsequent  to  the  issuance  of 
liquidated  damages  and  can  prove  to  the 
satisfaction  of  the  import  specialist  that 
the  sample  is,  in  fact,  from  the  shipment 
in  question  and  the  merchandise  is  not 
violative  of  any  provision  of  law 
regarding  its  admissibility,  the  claim  for 
liquidated  damages  may  be  cancelled 
upon  payment  of  an  amount  between 
one  and  five  percent  of  the  value  of  the 
merchandise  in  the  shipment,  but  not 
less  than  $100. 

2.  If  the  importer  fails  to  provide  a 
sample,  cancel  the  claim  consistent  with 
guidelines  for  the  violation  which  the 
sample  was  being  examined.  For 
example,  if  a  sample  is  sought  to 
determine  whether  merchandise  is 
copyright-violative.  and  the  importer 
fails  to  provide  a  sample,  cancel  the 
claim  consistent  with  guidelines  for 
failure  to  redeliver  copyright-violative 
merchandise  where  no  retroactive 
license  is  given. 

K.  Other  Customs-enforced  statutes 
and  regulations. 


1 .  If  the  merchandise  is  not 
redelivered  for  any  reason  not 
enumerated  above,  the  claim  may  be 
cancelled  upon  payment  of  between  1 
and  10  percent  of  the  value  of  the 
merchandise  depending  upon  the 
presence  of  aggravating  or  mitigating 
factors. 

2.  For  subsequent  violations,  cancel 
the  claim  upon  payment  of  an  amount 
between  10  and  50  percent  of  the  value 
of  the  merchandise,  depending  upon  the 
presence  of  aggravating  or  mitigating 
factors. 

3.  If  the  issue  is  Customs  supervision 
of  exportation  or  destruction  of 
merchandise  which  is  the  subject  of  a 
notice  of  refusal  of  admission  i.ssued  by 
FDA  or  CPSC,  and  such  exportation  or 
destruction  occurs,  but  not  under 
supervision,  cancel  the  claim  in 
accordance  with  guidelines  enumerated 
in  subparagraphs  K(l)  orK(2)  directly 
above. 

4.  If  exportation  or  destruction  (when 
ordered)  never  occurs,  grant  no  relief. 

5.  Claims  for  liquidated  damages 
arising  for  failure  to  comply  with 
special  marking  for  watch  and  clock 
movements,  cases  and  dials  as  required 
by  Chapter  91,  Additional  U.S.  Note  4, 
United  States  Tariff  Schedule  (19  U.S.C. 
1202)  shall  be  cancelled  in  accordance 
with  the  guidelines  promulgated 
subparagraphs  K(l)  or  K(2)  directly 
above. 

V.  Guidelines  for  Cancellation  of  Claims 
Arising  From  Failure  To  Provide  Missing 
Documents  (19  CFR  113.42) 

A.  Discretionary  application  of  $25 
provision.  The  regulatory  provisions 
which  permit  cancellation  of  the  bond 
upon  payment  of  $25  are  discretionary. 
In  lieu  of  following  such  provision,  the 
following  guidelines  should  be  used. 

B.  Issuance  of  modified  CF-5955A.  A 
modified  CF5955A  similar  to  that  issued 
in  cases  involving  late  filing  of  entry 
summaries  shall  be  issued  in  missing 
document  cases. 

1.  Option  1. 

a.  Petitioner  may  pay  a  specified  sum 
within  60  days  and  the  case  will  be 
closed. 

b.  Such  payment  shall  act  as  a  waiver 
of  his  right  to  file  a  petition. 

2.  Option  2. 

a.  Normal  petitioning  procedures  are 
in  affect. 

b.  Mitigation  shall  not  be  permitted  to 
an  amount  less  than  $100  greater  than 
that  afforded  under  Option  1  unless 
extraordinary  mitigating  factors  can  be 
shown. 

c  Petitions  shall  be  Umited  to  the 
following  issues: 

i.  Circumstances  causing  the  delay  in 
filing  of  the  document. 


ii.  Extent  of  the  lateness, 
iii.  Past  record  of  the  importer, 
iv.  Lack  of  intent  to  file  documents 
untimely. 

C.  Missing  documents  not  provided. 
When  a  claim  for  Uquidated  damages  is 
issued  and  the  missing  documents  have 
not  been  provided  (as  opposed  to  being 
provided  untimely),  a  modified  CF- 
5955A  should  not  be  issued. 

D.  Calculation  of  mitigated  amount. 

1.  Document  other  than  invoice  Died 
late — cancel  upon  payment  of  $100. 

2.  Invoice  filed  late: 

a.  No  resulting  duty  advance — cancel 
upon  payment  of  $100. 

b.  Resulting  duty  advance — cancel 
upon  payment  of  $100  plus  0.1  percent 
of  amount  of  duty  advance  for  each 
calendar  day  late. 

3.  Document  not  filed: 

a.  If  absence  of  document  will  not 
affect  duty  due,  cancel  upon  payment  of 
$200. 

b.  If  absence  of  document  impedes 
Customs  ability  to  appraise 
merchandise,  cancel  upon  payment  of 
$200  plus  further  duties  determined  by 
Customs  to  be  owing  after  a  reasonable 
appraisal  of  merchandise  is  made. 

4.  Document  upon  which  a  claim  of 
conditionally  free  or  reduced  duty  entry 
is  based: 

a.  Filed  late — Cancel  upon  payment  of 
$100  plus  0.1  percent  per  calendar  day 
late  of  duty  that  would  have  been  due 
had  the  entry  been  liquidated  as  fully 
dutiable.  This  mitigation  is  not  affected 
by  the  fact  that  the  late-filed  documents 
substantiated  the  conditionally  free  or 
reduced  duty  claim. 

b.  Non-filing. 

i.  For  the  first  violation  cancel  upon 
payment  of  $200  plus  liquidation  of  the 
entry  as  fully  dutiable. 

ii.  For  second  or  subsequent  violation, 
cancel  upon  payment  of  $400  plus 
liquidation  of  the  entry  as  fully  dutiable. 

E.  Continuous  course  of  conduct. 

1.  By  an  importer.  If  there  is  a 
continuing  course  of  conduct  by  an 
importer  where  conditionally  free  entry 
is  claimed,  but  documents  supporting 
such  claim  are  regularly  missing  from 
the  entry  and  are  not  provided,  the 
presumption  after  the  fourth  violation 
shall  be  one  of  bad  faith  in  the  filing  of 
the  entry  as  conditionally  free.  No  relief 
from  the  claim  should  be  afforded. 

2.  By  a  customs  broker.  If  the  violator 
is  a  Customs  broker,  a  civil  monetary 
penalty  for  violation  of  the  provisions  of 
title  19.  United  States  Code,  section 
1641,  may  be  appropriate. 

F.  Second  or  subsequent  offenses. 
Except  as  noted  in  subparagraph  E 

above,  second  or  subsequent  ofFeases 
will  not  be  considered  in  cancellation  of 
claims  other  than  as  relating  to 
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importers'  past  record  in  consideiation 
of  petitions  for  relief. 

V7.  Guidelines  for  Cancellation  of 
Claims  Arising  From  Failure  To  Timely 
File  Shipper's  Export  Declarations  (15 
CFR  30.24) 

A.  Notification  of  liquidated  damages; 
modified  CT-5955A.  Notices  of 
liquidated  damages  incurred  may  be 
issued  on  a  modified  CF-5955A.  The 
modified  form  shall  specify  two  options 
from  which  the  petitioner  may  choose  to 
resolve  the  demand. 

1.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

2.  Option  2.  Petition  for  relief.  The 
bond  principal  or  surety  may  file  a 
petition  for  relief.  By  filing  a  petition  for 
relief,  the  petitioner  will  no  longer  be 
afforded  the  Option  1  mitigation 
amount.  The  district  director  shall  grant 
full  relief  when  the  petitioner 
demonstrates  that  the  violation  did  not 
occur  or  that  the  violation  occurred 
solely  as  a  result  of  Customs  error.  If  the 
petitioner  fails  to  demonstrate  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  error,  the  district  director  may 
cancel  the  claim  upon  payment  of  an 
amount  no  less  than  $100  greater  than 
the  Option  1  amount;  however,  in  no 
case  can  the  amount  afforded  in 
mitigation  exceed  the  amount  of  the 
original  claim. 

B.  Assessment  amounts. 

1.  $50  per  day  for  each  of  first  three 
days  late. 

2.  $100  per  day  for  each  day  late 
beyond  three. 

3.  Maximum  assessment  is  $1,000. 

C.  Mitigation  guidelines. 

1.  For  each  offense,  the  claim  for 
liquidated  damages  may  be  canceled 
upon  payment  of  an  amount  between  25 
and  50  percent  of  the  claim,  but  not  less 
than  $100. 

2.  Note:  All  claims  assessed  for  $50  or 
$100  (1  or  2  days  late)  will  receive  no 
mitigation. 

3.  If  a  carrier  has  a  poor  record  of 
compliance  with  shipper's  export 
declaration  filing  requirements  as 
compared  to  other  carriers  in  a  district, 
and  mitigation  in  accordance  with* 
subparagraph  (B)(1)  above  has  had  no 
deterrent  effect,  reUef  from -the  claim  for 
liquidated  damages  may  be  denied. 


VII.  Guidelines  for  Cancellation  of 
Claims  Arising  From  Violation  of 
Warehouse  Proprietor's  Bond  (19  CFB 
Part  19.  19  CFR  113.63) 

The  following  guidelines  apply  to 
violations  involving  bonded  warehouse 
proprietors  and  duty-fi-ee  store 
operators. 

A.  Defaults  Involving  Merchandise. 
Defaults  involving  merchandise  include 
violations  involving  merchandise 
which: 

1.  Cannot  be  located  or  accounted  for 
in  a  bonded  warehouse. 

2.  Has  been  removed  from  a  bonded 
warehouse  without  a  Customs  permit. 

3.  Has  been  deposited,  manipulated, 
manufactured,  or  destroyed  in  a  bonded 
warehouse: 

a.  Without  proper  Customs  permit; 

b.  Not  in  accordance  with  the 
description  of  the  activity  in  the  permit; 
or 

c.  In  the  case  of  Class  6  warehouses, 
not  manufactured  in  accordance  with 
the  formula  specified  in  section  19.13(e) 
of  the  Customs  Regulations  (19  CFR 
19.13(e)). 

B.  Defauhs  Not  Involving 
Merchandise.  Defaults  not  involving 
merchandise  include  those  instances  of 
failure,  other  than  those  involving 
merchandise,  to  comply  with  Customs 
laws  and  regulations.  The  same  act  shall 
not  be  regarded  as  both  a  default 
involving  merchandise  and  a  default  not 
involving  merchandise. 

C.  Defaults  Involving  Merchandise; 
Petitions.  Petitions  received  in  cases 
arising  from  defaults  involving 
merchandise  should  be  processed  in 
accordance  with  the  following. 

1.  If  the  breach  resulted  from  clerical 
error  or  mistake  (a  non-negligent 
inadvertent  error),  the  claim  should  be 
cancelled  without  payment. 

2.  If  the  breach  resulted  from 
negligence  but  no  threat  to  the  revenue 
occurred  (e.g.,  the  merchandise  was  not 
manipulated  in  accordance  with  the 
permit  to  manipulate)  the  claim  should 
be  cancelled  upon  payment  of  an 
amount  between  one  and  15  percent  of 
the  value  of  the  merchandise  involved 
in  the  breach,  but  not  less  than  $100  nor 
more  than  $10,000.  If  the  merchandise 
involved  in  the  breach  is  restricted 
merchandise,  that  shall  be  considered 
an  aggravating  factor  which  shall  result 
in  mitigation  on  the  higher  end  of  the 
range. 

3.  If  the  breach  resulted  from 
negligence  and  a  potential  loss  of 
revenue  resuhed  (e.g.,  merchandise 
cannot  be  located  in  the  warehouse, 
merchandise  is  removed  from  the 
warehouse  without  a  permit),  the  claim 
shall  be  cancelled  upon  payment  of  an 


amount  between  one  and  three  times  the 
loss  of  revenue  (loss  of  revenue  to 
include  duties,  fees  and  taxes),  but  not 
less  than  $100.  If  the  merchandise 
involved  in  the  breach  is  restricted 
merchandise,  the  claim  shall  be 
cancelled  upon  payment  of  an  amount 
between  three  and  five  times  the  loss 
revenue  but  in  no  case  less  than  10 
percent  of  the  value  of  such 
merchandise. 

4.  If  the  breach  is  intentional  (e.g.,  the 
warehouse  proprietor  conspires  to 
remove  merchandise  from  the 
warehouse  without  proper  entr>),  there 
will  be  no  relief  granted  from  liquidated 
damages. 

5.  Aggravating  factors. 

a.  Principal's  failure  or  refusal  to 
cooperate  with  Customs. 

b.  Large  number  of  violations 
compared  to  number  of  transactions 
handled. 

c.  Experience  of  principal. 

d.  Principal's  carelessness  or  willful 
disregard  toward  its  responsibiUties. 

6.  Mitigating  factors. 

a  Contributory  error  by  Customs. 

b.  Small  number  of  violations 
compared  to  number  of  transactions 
handled. 

c.  Remedial  action  taken  by  principal. 

d.  Cooperation  with  Customs. 

e.  Lack  of  experience  of  principal. 

f.  Merchandise  which  cannot  be 
located  or  released  without  permit  is 
returned  to  Customs  custody. 

D.  Defaults  Not  Involving 
Merchandise;  Modified  CF  5955A. 
Defaults  not  involving  merchandise 
shall  be  processed  in  accordance  with 
the  following  guidelines. 

1.  Modified  CF  5955A.  Notices  of 
liquidated  damages  incurred  may  be 
issued  on  a  modified  CF-5955A.  The 
modified  form  shall  specify  two  options 
from  which  the  petitioner  may  choose  to 
resolve  the  demand. 

a.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

b.  Option  2.  Petition  for  relief.  The 
bond  principal  or  surety  may  file  a 
petition  for  relief.  By  filing  a  petition  for 
relief,  the  petitioner  will  no  longer  be 
afforded  the  Option  1  mitigation 
amount.  The  district  director  shall  grant 
full  relief  when  the  petitioner 
demonstrates  that  the  violation  did  not 
occur  If  the  p)etitioner  fails  to 
demonstrate  that  the  violation  did  not 
occur,  the  district  director  may  cancel 
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the  claim  upon  payment  of  an  amount 
no  less  than  $100  greater  than  the 
Option  1  amount. 

2.  Maximum  Assessments.  In  cases 
involving  violations  which  do  not 
involve  merchandise  which  are  assessed 
at  $1,000  for  each  business  day  that  the 
violation  continues,  a  maximum  of 
$10,000  shall  be  assessed  for  any  one 
such  continuing  violation  unless  the 
district  director  can  articulate  a 
legitimate  enforcement  purpose  for 
exceeding  said  limit.  These  claims  shall 
be  cancelled  in  conformance  with  the 
terms  of  these  guidelines. 

3.  Clerical  Error.  If  the  breach  resulted 
from  clerical  error,  the  claim  may  be 
cancelled  without  payment. 

4.  Negligence.  If  the  breach  resulted 
from  negligence,  the  claim  may  be 
cancelled  upon  payment  of  an  amount 
between  $100  and  $250  per  default 
actually  assessed,  depending  on  the 
presence  of  aggravating  or  mitigating 
factors.  For  example,  if  a  document  is 
filed  100  days  late.  Customs,  by  policy, 
will  generally  limit  the  assessment  to 
$10,000.  Mitigation  will  be  based  on  the 
$10,000  actual  assessment  and  not  relate 
to  the  $100,000  potential  assessment. 

5.  Intentional  violation.  If  the  breach 
was  intentional,  no  relief  shall  be 
granted. 

VIII.  Guidelines  for  Cancellation  of 
Claims  Arising  From  Violation  of 
Airport  Security  Regulations  (19  CFR 
122.1 8 J  et.seq.) 

A.  Assessment  of  claims  for 
liquidated  damages;  Modified  CF 
5955A.  Notices  of  liquidated  damages 
incurred  may  be  issued  on  a  modified 
CF-5955A  if  the  violation  is  of  a  type 
that  warrants  mitigation.  The  modified 
form  shall  specify  two  options  from 
which  the  petitioner  may  choose  to 
resolve  the  demand.  The  modified  form 
should  not  be  offered  in  any  situation 
where  the  district  director  anticipates 
that  substantial  factual  or  legal  issues 
may  be  raised. 

1.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 
accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines. 

2.  Option  2.  Petition  for  relief. 
Pursuant  to  the  provisions  of  19  CFR 
172.11,  the  bond  principal  or  surety 
may  file  a  petition  for  relief.  By  filing  a 
petition  for  relief,  the  petitioner  will  no 
longer  be  afforded  the  Option  1 
mitigation  amount.  The  district  director 
shall  grant  full  relief  when  the 


petitioner  demonstrates  that  the 
violation  did  not  occur  or  that  the 
violation  occurred  solely  as  a  result  of 
Customs  error.  If  the  petitioner  fails  to 
demonstrate  that  the  violation  did  not 
occur  or  that  the  violation  occurred 
solely  as  a  resuh  of  Customs  error,  the 
district  director  may  cancel  the  claim 
upon  payment  of  an  amount  no  less 
than  $100  greater  than  the  Option  1 
amount. 
B.  Mitigation  Guidelines. 

1.  Failure  to  conduct  a  background 
investigation  or  failure  to  retain 
background  investigation  records: 

a.  No  mitigation  unless  extraordinary 
mitigating  circumstances  exist. 

b.  An  example  bf  an  extraordinary' 
mitigating  circumstance  would  be 
destruction  of  records  by  accidental  fire 
or  act  of  God. 

2.  Unauthorized  entry  in  secured  area, 
failure  to  openly  display  or  possess 
identification  card,  strip  or  seal  or 
failure  to  surrender  identification  upon 
demand  by  an  authorized  Customs 
officer,  cancel  the  claim  upon  payment 
of  an  amount  between  $250  and  $500. 

3.  Failure  to  return,  failure  to  report 
loss  or  theft  of  identification  card,  strip 
or  seal  or  failure  to  notify  district 
director  that  employee  no  longer 
requires  access  to  a  secured  area: 

a.  First  violation — cancel  upon 
payment  of  $500. 

b.  Second  or  subsequent  violation — 
grant  no  relief. 

4.  Presentation  of  an  identification 
card,  strip  or  seal  by  a  person  other  than 
to  whom  it  was  issued: 

a.  Fore  first  violation,  cancel  without 
payment  if  the  bond  principal  can  show 
that  it  was  unaware  that  its  employee, 
agent  or  contractor  used  the  card,  strip 
or  seal  in  an  improper  manner  and  it 
had  given  warnings  about  such  conduct 
to  all  its  employees,  agents  or 
contractors. 

b.  For  a  subsequent  violation  against 
a  bond  principal  who  has  received  full 
cancellation  of  a  claim  as  described  in 
(B)(4)(a)  above,  cancel  the  claim  upon 
payment  of  $200. 

c.  For  any  violation  where  the  bond 
principal  was  aware  that  its  employees, 
agents  or  contractors  were  acting  in  this 
improper  manner,  norelief  shall  be 
granted. 

5.  Refusal  of  an  employee,  agent  or 
contractor  to  obey  any  proper  order  of 

a  Customs  officer  or  any  Customs  order, 
rule  or  regulation. 

a.  For  a  first  violation,  cancel  without 
payment  if  the  bond  principal  can  show 
that  it  was  unaware  that  its  employee, 
agent  or  contractor  had  acted  contrary  to 
proper  order,  rule  or  regulation  and  it 
had  given  warnings  about  such  conduct 


to  all  its  employees,  agents  and 
contractors. 

b.  For  a  subsequent  violation  against 
a  bond  principal  who  has  received  full 
cancellation  of  a  claim  as  described  in 
subparagraph  (B)(5)(a)  above,  cancel 
upon  payment  of  between  $200  and 
$500. 

c.  For  any  violation  where  the  bond 
principal  was  aware  that  its  employees, 
agents  or  contractors  were  acting  in  this 
improper  manner,  no  relief  shall  be 
granted. 

IX.  Guidelines  for  Cancellation  of 
Claims  Arising  From  Violation  of 
Foreign  Trade  Zone  Regulations  (19  CFR 
Part  146.  19  CFR  113.73) 

A.  Defaults  Involving  Merchandise. 
Defaults  involving  merchandise  include 
those  violations  relating  to  merchandise 
which: 

1.  Carmot  be  located  or  accounted  for 
in  the  activated  area  of  a  foreign  trade 
zone; 

2.  Has  been  removed  from  the 
activated  area  of  the  zone  without  a 
proper  Customs  permit;  or 

3.  Has  been  admitted,  manipulated, 
manufactured,  exhibited,  or  destroyed 
in  the  activated  area  of  a  zone: 

a.  Without  proper  Customs  permit;  or 

b.  Not  in  accordance  with  the 
description  of  the  activity  in  the 
Customs  permit. 

B.  Defaults  Not  Involving 
Merchandise.  Default  not  involving 
merchandise  means  any  instance  of 
failure,  other  than  one  involving 
merchandise  or  late  payment  of  the 
annual  fee,  to  comply  with  the  laws  or 
regulations  governing  foreign  trade 
zones.  A  default  involving  one  zone  lot 
or  unique  identifier  may  not  be 
combined  with  a  default  under  another 
lot  or  unique  identifier. 

C.  Defaults  Involving  Merchandise; 
Petitions.  Claims  arising  from  defaults 
involving  merchandise  should  be 
processed  in  accordance  with  the 
following: 

1.  If  the  breach  resulted  from  clerical 
error  or  mistake  (a  non-negligent 
inadvertent  error),  the  claim  should  be 
cancelled  without  payment. 

2.  If  the  breach  resulted  from 
negligence  but  no  threat  to  the  revenue 
occurred  (e.g.,  the  merchandise  was  not 
manipulated  in  accordance  with  the 
permit  to  manipulate)  the  claim  should 
be  cancelled  upon  payment  of  an 
amount  between  one  and  15  percent  of 
the  value  of  the  merchandise  involved 
in  the  breach,  but  not  less  than  $100  nor 
more  than  $10,000.  If  the  merchandise 
involve  in  the  breach  is  restricted 
merchandise,  that  shall  be  considered 
an  aggravating  factor  which  shall  result 
in  mitigation  on  the  higher  end  of  the 
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range.  If  the  merchandise  involved  in 
the  breach  is  domestic  status 
merchandise,  that  shall  be  considered  a 
mitigating  factor  which  shall  result  in 
mitigation  on  the  lower  end  of  the 
range. 

3.  If  the  breach  resulted  from 
negligence  and  a  potential  loss  of 
revenue  resulted  (e.g.,  merchandise 
cannot  be  located  in  the  zone, 
merchandise  is  removed  from  the  zone 
without  a  permit),  the  claim  shall  be 
cancelled  upon  payment  of  an  amount 
between  one  and  three  times  the  loss  of 
revenue  (loss  of  revenue  to  include 
duties,  fees  and  taxes).  If  the 
merchandise  involved  in  the  breach  is 
restricted  merchandise,  the  claim  shall 
be  cancelled  upon  payment  of  an 
amount  between  three  and  five  times 
the  loss  revenue  but  in  no  case  less  than 
10  percent  of  the  value  of  such 
merchandise. 

4.  If  the  breach  is  intentional  (e.g.,  the 
foreign  trade  zone  operator  conspires  to 
remove  merchandise  from  the 
warehouse  zone  without  proper  entry 
being  made),  there  will  be  no  relief 
granted  from  liquidated  damages. 

5.  Aggravating  factors. 

a.  Principal's  failure  or  refusal  to 
cooperate  with  Customs. 

b.  Large  number  of  violations 
compared  to  number  of  transactions 
handled. 

c.  Experience  of  principal. 

d.  Principal's  carelessness  or  willful 
disregard  toward  its  responsibilities. 

6.  Mitigating  factors. 

a.  Contributory  error  by  Customs. 

b.  Small  number  of  violations 
compared  to  number  of  transactions 
handled. 

c.  Remedial  action  taken  by  principal. 

d.  Cooperation  with  Customs. 

e.  Lack  of  experience  of  principal. 

f.  Merchandise  which  cannot  be 
located  or  which  has  been  removed 
without  permit  is  returned  to  Customs 
custody. 

g.  The  merchandise  involved  in  the 
breach  is  domestic  status  merchandise. 

D.  Defaults  Not  Involving 
Merchandise;  Modified  CF  5955A. 
Defaults  not  involving  merchandise 
shall  be  processed  in  accordance  with 
the  following  guidelines. 

1.  Modified  CF  5955A.  Notices  of 
liquidated  damages  incurred  may  be 
issued  on  a  modified  CF-5955A.  The 
modified  form  shall  specify  two  options 
from  which  the  petitioner  may  choose  to 
resolve  the  demand. 

a.  Option  1.  He  may  pay  a  specified 
sum  within  60  days  and  the  case  will  be 
closed.  By  electing  this  option  in  lieu  of 
petitioning,  he  waives  his  right  to  file  a 
petition.  He  may,  however,  file  a 
supplemental  petition,  if  he  does  so  in 


accordance  with  the  Customs 
Regulations  and  has  some  new  fact  or 
information  which  merits  consideration 
in  accordance  with  these  guidelines, 
b.  Option  2.  Petition  for  relief.  The 
bond  principal  or  surety  may  file  a 
petition  for  relief.  By  filing  a  petition  for 
relief,  the  petitioner  will  no  longer  be 
afforded  the  Option  1  mitigation 
amount.  The  district  director  shall  grant 
full  relief  when  the  petitioner 
demonstrates  that  the  violation  did  not 
occur.  If  the  petitioner  fails  to 
demonstrate  that  the  violation  did  not 
occur,  the  district  director  may  cancel 
the  claim  upon  payment  of  an  amount 
no  less  than  $100  greater  than  the 
Option  1  amount. 

2.  Maximum  Assessments.  In  cases 
involving  violations  which  do  not 
involve  merchandise  which  are  assessed 
at  $1,000  for  each  business  day  that  the 
violation  continues,  a  maximum  of 
$10,000  shall  be  assessed  for  any  one 
such  continuing  violation  unless  the 
district  director  can  articulate  a 
legitimate  enforcement  purpose  for 
exceeding  said  limit.  These  claims  shall 
be  cancelled  in  conformance  with  the 
terms  of  these  guidelines. 

3.  Clerical  Error.  If  the  breach  resulted 
from  clerical  error,  the  claim  may  be 
cancelled  without  payment. 

4.  Negligence.  If  the  breach  resulted 
from  negligence,  the  claim  may  be 
cancelled  upon  payment  of  an  amount 
between  $100  and  $250  per  default 
actually  assessed,  depending  on  the 
presence  of  aggravating  or  mitigating 
factors.  For  example,  if  a  document  is 
filed  100  days  late.  Customs,  by  policy, 
will  generally  limit  the  assessment  to 
$10,000.  Mitigation  will  be  based  on  the 
$10,000  actual  assessment  and  not  relate 
to  the  $100,000  potential  assessment. 

5.  Intentional  Breach.  If  the  breach 
was  intentional,  no  relief  shall  be 
granted. 

E.  Cancellation  of  claims  for  late 
payment  of  the  annual  fee. 

1.  If  the  late  payment  resulted  from 
clerical  error  or  mistake,  the  claim  may 
be  cancelled  upon  payment  of  the 
amount  due  but  not  paid. 

2.  If  the  late  payment  resutted  from 
negligence,  cancel  upon  payment  of  the 
amount  due  but  not  paid  plus  the 
following  percent  of  that  amount  for 
each  day  payment  is  in  arrears: 

a.  First  seven  calendar  days — not  less 
than  one-third  of  one  percent  nor  more 
than  three-fourths  of  one  percent  per 
day. 

b.  Second  seven  calendar  days — not 
less  than  one  and  one-third  percent  nor 
more  than  one  and  three-fourths  percent 
per  day. 

c.  Arler  the  fourteenth  calendar  day — 
not  less  than  two  and  one-third  nor 


more  than  two  and  three-fourths  percent 
per  day. 

3.  If  the  late  payment  was  intentional, 
no  relief  shall  be  granted. 

X.  Guidelines  for  Cancellation  of  Claims 
Arising  From  the  Failure  To  Hold 
Merchandise  at  the  Place  of 
Examination  (19  CFR  J13.62(f)) 

A.  Failure  to  Hold  or  Transfer 
Merchandise.  If  the  principal  seeks  and 
obtains  permission  fix)m  Customs  to 
have  merchandise  examined  at  a  place 
other  than  at  a  wharf  or  other  place  in 
the  charge  of  a  Customs  officer  and  fails 
to  hold  merchandise  at  the  place  of 
examination  or  fails  to  transfer  the 
merchandise  to  another  place  upon 
instruction  from  Customs  obtained 
before  the  merchandise  was  released, 
the  claim  will  be  cancelled  upon  the 
following  terms. 

1.  If  either  the  bond  principal  or 
surety  files  an  entry  summary  and  pays 
estimated  duties,  taxes  and  fees  on  the 
merchandise,  Customs  may  cancel  the 
bond  claim  upon  payment  of  an  amount 
between  $100  and  $1,000  if  the 
merchandise  was  not  suspected  by 
Customs  to  be  restricted  or  prohibited. 

2.  If  neither  the  bond  principal  nor 
surety  files  an  entry  summary  and  pays 
estimated  duties,  taxes  and  fees  on  the 
merchandise,  Customs  will  cancel  the 
bond  claim  upon  payment  of  an  amount 
equal  to  the  estimated  duties  that  would 
have  been  due  plus  an  amount  between 
$100  and  $1,000  if  the  merchandise  was 
not  suspectid  by  Customs  to  be 
restricted  or  prohibited. 

3.  If  the  merchandise  not  delivered  to 
or  retained  at  the  examination  site  is 
restricted  or  prohibited,  and  the  bond 
principal  or  surety  proves  that  an  entry 
summary  was  filed,  estimated  duties, 
taxes  and  fees  were  paid  and  the 
merchandise  was  deemed  admissible 
with  that  entry  summary,  Customs  will 
cancel  the  bond  claim  upon  payment  of 
an  amount  between  $100  and  $1,000. 

4.  If  the  merchandise  not  delivered  to 
or  retained  at  the  examination  site  is 
restricted  or  prohibited,  and  the  bond 
principal  or  surety  does  not  prove  that 
an  entry  summary  was  filed,  estimated 
duties  were  paid  or  provide  a  showing 
that  the  merchandise  was  deemed 
admissible.  Customs  will  cancel  the 
bond  claim  upon  payinent  of  an  amount 
equal  to  the  estimated  duties  plus  an 
amount  between  15  and  25  percent  of 
the  value  of  the  merchandise  but  not 
less  than  $250. 

5.  If  the  violation  is  determined  to  be 
intentional  in  nature,  no  relief  should  be 
afforded. 

B.  Failure  to  Keep  Customs  Seal  or 
Cording  Intact.  For  a  violation  which 
involves  the  failure  to  keep  any  Customs 
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seal  or  cording  intact  until  the 
merchandise  is  examined,  the  claim 
shall  be  cancelled  upon  payment  of  an 
amount  between  $100  and  $500  if  there 
is  no  evidence  to  indicate  the 
merchandise  in  the  sealed  or  corded 
shipment  was  tampered  with.  If  there  is 
evidence  of  tampering,  the  claim  shall 
be  cancelled  upon  payment  of  an 
amount  equal  to  the  value  of  any 
missing  merchandise. 

XI.  Guidelines  for  Cancellation  of 
Claims  Arising  From  the  Failure  of  a 
Centralized  Examination  Station  (CES) 
Operator  To  Retain  Merchandise  at  the 
CES  (19  CFR  Part  118.  19  CFR  113.63) 

A.  Merchandise  not  delivered  to  or 
retained  at  a  Centralized  Examination 
Station  (CES)  by  the  CES  operator. 

1.  If  an  entry  summarj-  is  filed  on  the 
merchandise  and  estimated  duties,  taxes 
and  fees  are  paid.  Customs  may  cancel 
the  bond  claim  upon  pajinent  of  an 
amount  between  $100  and  $1,000  if  the 
merchandise  was  not  suspected  bv 
Customs  to  be  restricted  or  prohibited. 

2.  If  an  entry  summary'  is  not  filed  or 
estimated  duties,  taxes  and  fees  are  not 
paid  on  the  merchandise,  Customs  will 
cancel  the  bond  claim  upon  pavment  of 
an  amount  equal  to  the  estimated  duties 
that  would  have  been  due  plus  an 
amount  between  $100  and  $1,000  if  the 
merchandise  was  not  suspected  by 
Customs  to  be  restricted  or  prohibited. 

3.  If  the  merchandise  not  delivered  to 
or  retained  at  the  CES  is  restricted  or 
prohibited,  and  the  bond  principal  or 
surety  proves  that  an  entry  summarv" 
was  filed,  estimated  duties,  taxes  and 
fees  were  paid  ^nd  the  merchandise  was 
deemed  admissible  with  that  entry 
summary,  Customs  will  cancel  the  bond 
claim  upon  payment  of  an  amount 
between  $100  and  $1,000. 

4.  If  the  merchandise  not  delivered  to 
or  retained  at  the  CES  is  restricted  or 
prohibited,  and  the  bond  principal  or 
surety  does  not  prove  that  an  entry 
summary  was  filed,  estimated  duties, 
taxes  and  fees  were  paid  or  provide  a 
showing  that  the  merchandise  was 
deemed  admissible.  Customs  will  cancel 
the  bond  claim  upon  payment  of  an 
amount  equal  to  the  estimated  duties, 
taxes  and  fees  plus  an  amount  between 
25  and  50  percent  of  the  value  of  the 
merchandise,  but  not  less  than  $250. 


5.  If  the  violation  is  determined  to  be 
intentional  in  nature,  no  relief  should  be 
afforded. 

B.  Failure  to  maintain  records  as 
required  by  regulation. 

1.  If  a  Centralized  Examination 
Station  operator  fails  to  maintain 
records  as  required  by  Customs,  claims 
for  liquidated  damages  not  involving 
merchandise  shall  result. 

2.  If  the  breach  resulted  from  clerical 
error,  the  claim  may  be  cancelled 
without  pa\-ment. 

3.  If  the  breach  resulted  from 
negligence,  the  claim  may  be  cancelled 
upon  payment  of  an  amount  between 
$100  and  $250  per  default,  depending 
on  the  presence  of  aggravating  or 
mitigating  factors. 

4.  If  the  breach  was  intentional,  no 
relief  shall  be  granted. 

5.  Aggravating  and  mitigating  factors 
shall  be  those  enumerated  in  Section  VII 
of  these  Standards. 

A7/.  Guidelines  for  Cancellation  of 
Claims  When  Petitions  for  Relief  Are 
Filed  Untimely 

A.  Petitions  may  be  accepted  at  the 
discretion  of  the  district  director  at  any 
time  prior  to  commencement  of  any 
sanctioning  action  against  a  bond 
principal  or  the  issuance  of  any  notice 
to  show  cause  against  a  surety. 

B.  If  a  petition  is  received  untimely. 
Customs  shall  first  consider  the  petition 
as  though  it  had  been  filed  timely  and 
shall  determine  the  amount  of 
mitigation  that  would  have  been 
afforded  in  the  case  had  the  petition 
been  filed  timely.  For  purposes  of  these 
guidelines,  this  determination  shall  be 
known  as  the  base  amount. 

C.  Once  the  base  amount  has  been 
determined.  Customs  shall  calculate  the 
number  cf  calendar  days  that  the 
petition  is  late  and  charge  an  additional 
mitigation  amount  of  O.i  percent  (.001) 
per  day.  In  no  case  shall  the  additional 
amount  be  less  than  $100. 

D.  If  the  bond  principal  fails  to  file  a 
petition  during  the  tune  period 
provided  by  regulation,  but  then  files  a 
petition  during  the  period  in  which  the 
surety,  by  regulation,  could  file  a 
petition,  that  petition  will  be  considered 
as  a  late  petition.  The  number  of  days 
late  shall  be  calculated  from  the  end  of 
the  60-day  petitiorJng  period  afforded 
to  the  principal. 

Note:  For  purposes  of  all  bond  cancellation 
standards  (Sections  I-Xl!),  the  term  value 


shall  mean  value  as  determined  under  19 
US.C.  1401a. 

[FR  Doc.  94-9118  Filed  4-12-94;  12  28  pm] 
BILLING  COOE  4820-02-P 


Fiscal  Service 

[Dept.  Circ.  570, 1993  Rev.,  Supp.  No.  15; 

4-00236] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Municipal  Bond 
Investors  Assurance  Corporation 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Thle  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1993  Revision,  on  page  35805  to 
refiect  this  addition: 

Municipal  Bond  Investors  Assurance 
Corporation.  Business  Address:  113 
King  Street.  Armonk,  NY  10504-1610. 
Phone:  (914)  273-4545.  Underwriting 
Limitation  »:  $86,119,000.  Surety 
Licenses  c;  AL.  AK.  AS,  AZ,  AR,  CA, 
CO.  CT,  DE,  DC.  FL,  GA.  GU,  HI,  ID, 
IL,  IN,  L\.  KS.  KY,  LA,  ME,  MD,  MA. 
MI.  MN.  MS,  MO,  MT,  NE,  NV,  NH. 
NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI.  SC.  SD,  TN.  TX,  UT,  VT. 
VA.  VI.WA.VVV,  WI.WY. 
Incorporated  In:  New  York. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  armual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasurv-  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Funds  Management  Division.  Financial 
Management  Service.  Departm.ent  of  the 
Treasury.  Washington.  DC  20227, 
telephone  (202)  874-6850. 

Dated:  March  31,  1994. 
Charles  F.  Schwan  ID, 
Director.  Funds  Management  Division. 
Financial  Management  Sen'ice. 
|FR  Doc.  94-8918  Filed  4-13-94;  8.45  am] 
BILLING  CODE  481(>-3S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94^9)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-7874. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  April  14,  1994, 10:00  a.m.. 
Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Legislative 
Recommendations — 1994  (continued 
from  meeting  of  April  5, 1994). 

DATE  AND  TIME:  Monday,  April  18,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEM  TO  BE  DISCUSSED: 

MCFL  Regulations:  Summary  of  Comments 
and  Draft  Final  Rules. 

DATE  AND  TIME:  Tuesday,  April  19,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.Q 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday,  April  21,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington, 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Convention  Regulations  (continued  from 

meeting  of  April  14, 1994) 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris,  Press  Officer,  Telephone: 

(202)219-^155. 

Delores  Hardy, 

Administrative  Assistant. 

[PR  Doc.  94-  9184  FJied  4-12-94;  8:45  am] 

ULUNQ  CODE  671i-01-M 


INTER-AMERICAN  FOUNDATION  BOARD 
MEETING 

"FEDERAL  REGISTEP"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  16260, 
April  6, 1994. 

PREVIOUSLY  ANNOUNCED: 

TIME  AND  DATE:  April  19,  1994,  2:00 

p.m.-4:00  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 

Arlington,  Virginia  22203. 

CHANGES  IN  THE  MEETING:  Portion  of  the 

meeting  to  discuss  designation  of 

interim  president  will  be  closed  to  the 

public,  as  provided  in  22  CFR  1004.4 

(b). 

Dated:  April  12, 1994. 
Adolfo  A.  Franco, 
Sunshine  Act  Officer. 

[PR  Doc.  94-9153  Fi'ed  4-12-94;  2:33  pm] 
BILUNQ  CODE  702S-01-m 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  DATE:  4:00  p.m.,  Wednesday 
April  20,  1994. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria, 
Virginia  22314-3428. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Personnel  Action.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (703) 518-63U4. 
Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  94-9200  Filed  4-12-94;  3:28  am] 

BILUNQ  CODE  753S-01-M 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10  a.m.,  Thursday,  April 
28, 1994. 

PUCE:  Hearing  Room  965,  One 
Lafayette  Centre,  1120-20th  Street.  NW.. 
Washington,  DC  20036-3419. 

STATUS:  Open  Meeting. 
MATTERS  TO  BE  CONSIDERED:  Oral 
Argument  before  the  Commission  in 
S.A.  Healy  Company  OSHRC  Docket  No. 
89-1508. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Patrick  Moran,  (202)  606-5410. 

Dated:  April  12,  1994. 
Earl  R.  Ohman,  Jr., 
General  Counsel. 

IFR  Doc.  94-9106  Piled  4-12-94,  10:39  am) 
BiLUNO  CODE  reoo-oi-M 
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Corrections 


Th»s  sectton  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
pufchshed  Presidentiaf,  Rule,  Proposed  Rule, 
and  Notice  documents.  TTiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxj  appear  in 
the  appfopnate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  BaltersfieKl,  CA 

Correction 

In  notice  dociunent  94-7794 
beginning  on  page  15378  in  the  issue  of 
Friday,  April  1,  1994  make  the 
following  correction: 

1.  On  page  15379,  in  the  first  column, 
under  "FOfl  FURTHER  INFORMATION 


COHTACT",  in  the  second  line,  "at  415/ 
774-"  should  read  "at  415/744-". 

B)LUN«  COOC  1S05-ffl  O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Doclset  No.  940242-4042, 1.D.  032894q 

Groundfish  of  the  Gulf  of  Alaska 

Correction 

In  rule  dociunent  94-7720.  beginning 
on  page  15134,  In  the  issue  of  Thursday, 
March  31,  1994,  make  the  following 
correction: 

On  page  15134,  in  tlie  third  column, 
under  FOfl  FURTHER  INFORMATION 
CONTACT:,  in  the  first  line.  "Andrew  N. 
Smoker,  Fishery.'*  should  read  "Andrew 
N.  Smoker,  Fishery  Biologist,  Fisheries 
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Management  Division.  NMFS,  (907) 
586-7228." 

BILUNG  COOE  150S«f-0 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  94-3] 

Corrections  Advisory:  1993  DOT 
Emergency  Response  Guidebook 

Correction 

In  notice  docunient  94-6943 
beginning  on  page  14018  in  the  issue  of 
Thursday,  March  24.  1994  make  the 
following  correction: 

1.  On  page  14018.  in  the  third 
column,  in  the  26th  Une,  "dioxide  or" 
should  read  "dixoide  or",  and  in  the 
27th  line,  "dioxide  to"  should  read 
"dixoide  to". 

BtLUP«3  COOE  1S06-0t-O 


Thursday 
April  14,  1994 


S  s 


'?^ 


Part  II 


■■.4Wi^—  ^^  » 

a.      3  ^ 

a  L  I  ^ 

S  s 


Environmental 
Protection  Agency 

40  CFR  Part  455 

Pesticide  Chemicals  Category, 
Formulating,  Packaging  and  Repackaging 
Effluent  Limitations  Guidelines, 
Pretreatment  Stanaaros,  and  New  Source 
Performance  Standards,  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  455 

[FRL-4859-71 
RIN  2040-AC21 

Pesticide  Chemicals  Category, 
Formulating,  Packaging  and 
Repackaging  Effluent  Limitations  " 
Guidelines,  Pretreatment  Standards, 
and  New  Source.Performance 
Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  regulation 
under  the  Clean  Water  Act  to  limit  the 
discharge  of  pollutants  into  navigable 
waters  of  the  United  States  and  into 
publicly  owned  treatment  works  by 
existing  and  new  facilities  that 
formulate,  package  or  repackage 
products  containing  jjesticide  active 
ingredients.  This  regulation  proposes 
effluent  limitations  guidelines  based  on 
"best  practicable  control  technology 
(BPT)",  "best  conventional  pollutant 
control  technology  (BCT)",  "best 
available  technology  (BAT)",  new 
source  performance  standards  (NSPS), 
and  pretreatment  standards  for  new  and 
existing  indirect  dischargers  (PSNS  and 
PSES,  respectively).  The  existing 
effluent  limitations  guidelines  based  on 
the  achievement  of  BPT  are  not  being 
changed  by  this  proposed  regulation. 
EPA  is  also  proposing  to  est^lish  a  new 
subcategory  which  appHes  to  refilling 
establishments  whose  principal 
business  is  retail  sale. 
DATES:  Comments  on  the  proposal  must 
be  received  by  June  13, 1994.  EPA  will 
conduct  a  workshop  covering  this 
proposal,  in  conjunction  with  a  public 
hearing  on  the  pretreatment  standards 
portion  of  the  proposal.  The  workshop 
will  be  held  on  June  7. 1994,  from  9  a.m. 
to  12  noon.  The  public  hearing  will  be 
conducted  from  1:30  p.m.  to  4:30  p.m. 
on  the  same  dav. 
ADDRESSES:  Submit  comments  in 
KTiting  to;  Ms.  Janet  Goodwin, 
Engineering  &  Analysis  Division  (4303), 
USEPA.  401  M  Street  SVV.,  VVashineton, 
DC  20460. 

The  workshop  and  the  public  hKiring 
will  be  held  in  EPA's  Auditorium, 
Waterside  Mail,  401  M  Street  SW.. 
Washington.  DC.  Persons  wishiag  to 
present  formal  comments  at  the  public 
hearing  should  have  a  written  copy  for 
submittal. 

The  complete  record  for  this 
rulemaking  is  available  for  review  at  the 
EPA's  Water  Docket;  401  M  Street  SW.. 


Washington.  DC  20460.  For  access  to 
Docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
'appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  mav  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  COHTACT:  For 

additional  technical  information  write 
or  call  Ms.  Janet  Goodwin  at  (202)  260- 
7 152.  Foradditional  information  on  the 
economic  impact  analyses  contact  Dr. 
Lvnne  Tudor  at  the  above  address  or  by 
calling  (202)  260-5834. 

SUPPLEMEMTARY  INFORMATIOM: 
Overview 

This  preamble  describes  the  scope, 
purpose,  legal  authority  and  background 
of  this  rule,  the  technical  and  economic 
bases  and  the  methodology  used  by  the 
Agency  to  develop  these  effluent 
limitations  guidelines  and  standards. 

Abbreviations,  acronyms,  and  othpr 
terms  used  in  the  Supplemertar>' 
Information  section  are  defined  in 
Appendix  A  to  the  preamble  of  this 
document. 

I.  Legal  Authority 

II.  Background 

A.  Clean  Water  Act 

1.  Best  Practicable  Control  Technology 
Currentlv  Available  (BPT)  (.Section 
;t04(b)(l)oftheAct) 

2.  Best  Available  Technology  EconomicaHy 
AchJesBble  [BAT)  (.Sections  304fbK2)(B) 
and307(aK2)of'thpAct) 

3.  Best  Conventional  Pollutant  Control 
Tedinalogy  (BCT)  (.Section  304(a)t'4)  of 
the  Act) 

4.  New  Source  Performance  Standards 
(NSPS) (Section  306  of  the  Ac-t) 
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Act) 

6.  PretreaHnent  Standards  for  New  Sources 
(PSNS) (.Section  307(b)  of  tt»e  Act) 

B.  Section  304(ml  Requirrments  and 
Litigation 

C  ."oUuticn  Prevention  Art 

D.  Prior  Regulation  and  Litigation  for  tht- 

Pesticide  Chfmicals  Category 
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B.  BCT 
C:  BAT 

D.  .\.SPS 

E.  PSES 
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6.  Data  Transfers  From  Pesticide 
Manufacturing  Subcategories  and  Other 
Sources 
VL  Industry  Subcategorization 

A.  Prior  Subcategorization  Scheme 

B.  Development  of  Current 
Subcategorization  Scheme 

C.  Proposed  Suticategories 

1.  Pesticide  Chemicals  Formulating. 
Packaging  and  Repackaging  (Subcategory 

2.  Repackaging  Performed  at  Refilling 
Establishments  (Subcategory  E) 

VII.  Wafer  Use  and  Wastewater 
Characteristics 

A.  Wastewater  Sources  and  Characteristics 

B.  Pollution  Prevention,  Recycle.  Reuse 
and  Water  Conservation  Practices 

1.  Shipping  Container/Drum  Cleaning 

2.  Bulk  Tank  Rinsate 

3.  Equipment  Interior  Cleaning 

4.  Department  of  Transportation  (DOT) 
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X.  Best  Conventional  Pollutant  Control 

Technology 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging  (Subcategory 
C) 

B.  Repackaging  of  Agricultural  Pesticides 
Performed  by  Refilling 

Establishments  (Subcategory  E) 

XI.  Best  Available  Technology  Economically 

Achievable 

A,  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging  (Subcategory 
C) 

B.  Repackaging  of  Agricultural  Pesticides 
Performed  by  Refilling  EsUblish.-npnls 
(.Subcategory  E) 

XII.  Pretreatment  Standards  for  E.tisting 
Sources 

A.  Pesticide  Chemicals  Fonnulating. 
Packaging  and  Repackaging  (Subcategory 
(■) 

1.  Opt:i.p.!>  Selection 

2.  Cos!  Estimates 

B.  Repackaging  of  Agricultural  PeMlcidos 
Prrfurmf  ri  by  Ref.Uing  Eslabbsfimi-nts 
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.XIII.  New  Source  Performance  Standards  and 
Pretreatment  Standards  for  New  Sources 

A.  Pesticide  Chemic'sls  Fcrmulating. 

Pa<  kaging  and  Repackaging  (Subcategory 
C) 

B.  Repat  kaging  of  Agricultural  Pesticides 
Performed  by  Refilling  Establishments 
(Subcategory  E) 

XrV.  Economic  Considerations 
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4.  Savings  From  Reduced  Insurance 
Premiums 
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I.  Labor  Requirements  and  Possible 

EmploNTDcnt  Benefits  of  Regulators- 
Compliance 

1.  Direct  Labor  Requirements  of  Complying 
With  the  PFPR  Rule 
•    2.  Indirect  and  Induced  Labor 

Requirements  of  Complving  With  the 
PFPR  Rule 

J.  Cost-Effectiveness  Analysis  of  PSES 
Options 

K.  Regulatory  Flexibility  Analysis 

1.  Subcategory  C  Facilities 

2.  Subcategory  E  Facilities 

L.  Assessment  of  Economic  Impacts 
Including  Additional  PAIs  not  on  the 
Original  List  of  272  PAIs  Studied  for 
Regulation 

1.  Facilities  Using  Both  Original  272  PAIs 
and  Additional  PAIs 

2.  Facilities  Using  Only  the  Additional 
PAIs 

3.  Aggregate  Impacts  for  All  Facilities 
Using  Both  Original  272  and  Additional 
PAIs 

4.  Cost-Effectiveness  of  Option  3.'S.1 
M.  Executive  Order  12866 

N.  Paperwork  Reduction  Act 

XV.  Water  Quality  Analyses 

XVI.  Non-Water QualityEnvironmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

XVII.  Regulatory  Implementation 

A.  Upset  and  Bypass  Provisions 

B.  Variances  and  Modifications 

C  Relationship  to  NPDES  Permits  and 
Monitoring  Requirements 

D.  Best  Management  Practice 

E.  Analytical  Methods 

XVIII.  Solicitation  of  Data  and  Comments 
Appendix  A  to  the  Preamble — Abbreviation. 

Acronyms,  and  Other  Terms  Used  in 
This  Etocument 

I.  Legal  Aathority 

This  regulation  is  being  proposed 
under  the  authorities  of  sections  301. 


304,  306.  307.  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972.  33 
U.S.C.  1251  et  seq.,  as  amended  by  the 
Clean  Water  Act  of  1977,  Pub.  L.  95- 
217,  and  the  Water  Quality  Act  of  1987, 
Pub.  L.  100— i),  also  referred  to  as  "the 
Act." 

II.  Background 

A.  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  '"restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  (.section  ioi(a)).  To  implement 
the  Act,  EPA  is  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  for  industrial  dischargers. 

These  guidelines  and  standards  are 
summarized  briefly  below: 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)  (Section 
304(b)(1)  of  the  Act) 

BPT  effluent  limitations  guidelines 
are  generally  based  on  the  average  of  the 
best  existing  performance  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  the  category  or  subcategory  for 
control  of  pollutants. 

In  establishing  BPT  effluent 
limitations  guidelines,  EPA  considers 
the  total  cost  of  achieving  effluent 
reductions  in  relation  to  the  effluent 
reduction  benefits,  the  age  of  equipment 
and  facilities  involved,  the  processes 
employed,  process  changes  required, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements)  and  other  factors 
as  the  EPA  Administrator  deems 
appropriate  (Section  304(b)(1)(B)  of  the 
Act).  The  Agency  considers  the  category 
or  subcategory-wide  cost  of  applying  the 
technology  in  relation  to  the  effluent 
reduction  benefits.  Where  existing 
performance  is  uniformly  inadequate, 
BPT  may  be  transferred  from  a  different 
subcategory  or  category. 

2.  Best  Available  Technology 
Economically  Achievable  (BAT) 
(Sections  304(b)(2)(B)  and  307(a)(2)  of 
the  Act) 

In  general.  BAT  effluent  limitations 
represent  the  best  existing  economically 
achievable  performance  of  plants  in  the 
industrial  subcategory  or  category.  The 
Act  establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  priority  pollutants  and 
nonconventional  pollutants  to  navigable 
waters.  The  factors  considered  in 
assessing  BAT  include  the  age  of 


equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  and  non-water  quality 
environmental  impacts  (including 
energy  requirements)  (Section 
304(b')(2)(B)).  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors.  As 
with  BPT,  where  existing  performance 
is  uniformly  inadequate.  BAT  may  be 
transferred  from  a  different  subcategory 
or  category.  BAT  may  include  process 
changes  or  internal  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT)  (Section  304(a)(4)  of 
the  Act) 

The  1977  Amendments  added  Section 
301(b)(2)(E)  to  the  Act  establishing  BCT 
for  discharges  of  conventional 
pollutants  from  existing  industrial  point 
sources.  Section  304(a)(4)  designated 
the  following  as  conventional 
pollutants:  Biochemical  ox%-gen 
demanding  pollutants  (BOD),  total 
suspended  solids  (TSS).  fecal  coiiform. 
pH,  and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

BCT  is  not  an  additional  limitation, 
but  replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test. 
American  Paper  Institute  \ .  EPA,  660 
F.2d  954  (4th  Cir.  1981).  EPA's  current 
methodology  for  the  general 
development  of  BCT  limitations  was 
issued  in  1986  (51  FR  24974;  July  9, 
1986). 

4.  New  Source  Performance  Standards 
(NSPS)  (Section  306  of  the  Act) 

NSPS  are  based  on  the  best  available 
demonstrated  treatment  technology. 
New  plants  have  the  opportunity  to 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies.  As  a  result. 
NSPS  should  represent  the  most 
stringent  numerical  values  attainable 
through  the  application  of  the  best 
available  control  technology  for  all 
pollutants  (i.e..  conventional, 
nonconventional,  and  priority 
pollutants).  In  establishing  NSPS.  EPA 
is  directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 
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5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)  (Section  307(b)  of  the 
Act) 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTWs).  The  Act  requires  pretreatment 
standards  for  pollutants  that  pass 
through  POTWs  or  interfere  with 
POTWs'  treatment  processes  or  sludge 
disposal  methods.  The  legislative 
history  of  the  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
technology-based  and  analogous  to  the 
BAT  effluent  limitations  guidelines  for 
removal  of  toxic  pollutants.  For  the 
purpose  of  determining  whether  to 
promulgate  national  category-wide 
pretreatment  standards,  EPA  generally 
determines  that  there  is  pass-through  of 
a  pollutant  and  thus  a  need  for 
categorical  standards  if  the  nation-wide 
average  percent  removal  of  a  pollutant 
removed  by  well-operated  POTWs 
achieving  secondary  treatment  is  less 
than  the  percent  removed  by  the  BAT 
model  treatment  system. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  (Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  does  not  use  the  percent  removal 
comparison  test  described  above.  See  52 
PR  1586,  January  14,  1987.) 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)  (Section  307(b)  of  the 
Act) 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers,  like  the  new  direct 
dischargers,  have  the  opportunity  to 
incorporate  into  their  plants  the  best 
available  demonstrated  technologies. 
The  Agency  considers  the  same  factors 
in  promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

B.  Section  304(m)  Requirements  and 
Litigation 

Section  304(m)  of  the  Clean  Water  Act 
(33  U.S.C.  1314(m)).  added  by  the  Wafer 
Quality  Act  of  1987,  requires  EPA  to 
establish  schedules  for  (i)  reviewing  and 
revising  existing  effluent  limitations 
guidelines  and  standards  ("effluent 
guidelines"),  and  (ii)  promulgating  new 
effluent  guidelines.  On  January-  2,  1990, 


EPA  published  an  Effluent  Guidelines 
Plan  (55  FR  80),  in  which  schedules 
were  established  for  developing  new 
and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the  Pesticide 
Chemicals  category. 

Natural  Resources  Defense  Council, 
Inc.  (NRDC)  and  Public  Citizen,  Inc., 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  [NRDC  et  al  v. 
Reilly,  Civ-  No.  89-2980).  The  plaintiffs 
charged  that  EPA's  plan  did  not  meet 
the  requirements  of  sec.  304(m).  A 
Consent  Decree  in  this  litigation  was 
entered  by  the  Court  on  January  31, 
1992.  The  terms  of  the  Consent  Decree 
are  reflected  in  the  Effluent  Guidelines 
Plan  published  on  September  8,  1992 
(57  FR  41000).  This  plan  requires, 
among  other  things,  that  EPA  propose 
effluent  guidelines  for  the  formulating, 
packaging  and  repackaging 
subcategories  of  the  Pesticide  Chemicals 
category  by  January,  1994  and  take  final 
action  on  these  effluent  guidelines  by 
August,  1995.  EPA  filed  a  motion  with 
the  court  in  November,  1993  requesting 
an  extension  of  time  until  March  31, 
1994,  for  the  EPA  Administrator  to  sign 
the  proposed  regulation. 

C.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  Ptseq..  Pub.  L. 
101-508,  November  5,  1990)  makes 
pollution  prevention  the  national  policy 
of  the  United  States.  The  PPA  identifies 
r.r.  environmental  management 
hierarchy  in  which  pollution  "should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  la<;t  resort  *   *   *" 
(Sec.  Si602;  42  U.S.C.  13103).  In  short, 
preventing  pollution  before  it  is  created 
is  preferable  to  tr\'ing  to  manage,  treat 
or  dispose  of  it  after  it  is  created. 
According  to  the  PPA,  source  reduction 
reduces  the  generation  and  release  of 
hazardous  substances,  pollutants, 
wastes,  contaminants  or  residuals  at  the 
source,  usually  within  a  process.  The 
term  source  reduction  "include 
equipment  or  technology  modifications, 
process  or  procedure  modifications, 
reformulation  or  redesign  of  products, 
substitution  of  raw  materials,  and 
improvements  in  housekeeping, 
maintenance,  training,  or  inventory 
control.  The  term  'source  reduction' 


does  not  include  any  practice  which 
alters  the  physical,  chemical,  or 
biological  characteristics  or  the  volume 
of  a  hazardous  substance,  pollutant,  or 
contaminant  through  a  process  or 
activity  which  itself  is  not  integral  to  or 
necessary  for  the  production  of  a 
product  or  the  providing  of  a  service." 
In  effect,  source  reduction  means 
reducing  the  amount  of  a  pollutant  that 
enters  a  waste  stream  or  that  is 
otherwise  released  into  the  environment 
prior  to  out-of-process  recycling, 
treatment,  or  disposal. 

The  PPA  directs  the  Agency  to,  among 
other  things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effect  on 
source  reduction"  (Sec.  6604;  42  U.S.C. 
13103).  This  directive  led  the  Agency  to 
implement  a  pilot  project  called  the 
Source  Reduction  Review  Project  that 
would  facilitate  the  integration  of  source 
reduction  in  the  Agency's  regulations, 
including  the  technology  based  effluent 
guidelines  and  standards.  (See  Section 
IV.  B.  for  a  more  complete  discussion  of 
the  Source  Reduction  Review  Project.) 

D.  Prior  Regulation  and  Litigation  for 
the  Pesticide  Chemicals  Category 

EPA  promulgated  BPT  regulations  for 
the  Pesticide  Chemicals  Category  on 
April  25,  1978  (43  FR  17778;  40  CFR 
part  455),  and  September  29, 1978  (43 
FR  44846;  40  CFR  part  455,  subpart  A). 
The  BPT  effluent  limitations  guidelines 
established  a  zero  discharge  limitation 
for  the  pesticide  formulating  and 
packaging  subcategory  (subpart  C). 

Several  industry  members  challenged 
the  BPT  regulation  on  April  26, 1978 
and  the  U.S.  Court  of  Appeals  remanded 
them  on  two  minor  issues  [BASF 
Wyandotte  Corp.  v.  Costle,  596  F.2d  637 
(1st  Cir.  1979),  cert,  denied.  Eli  Lilly  v. 
Costle,  444  U.S.  1096  (1980)].  The 
Agency  subsequently  addressed  the  two 
issues  on  remand  and  the  Court  upheld 
the  regulations  in  their  entirety  [BASF 
Wvandotte  Corp.  v.  Costle,  614  F.2d  21 
(1st  Cir.  1980)1. 

On  November  30, 1982,  EPA  proposed 
additional  regulations  to  control  the 
discharge  of  wastewater  pollutants  from 
pesticide  chemical  operations  to 
navigable  waters  and  to  POTWs  (47  FR 
53994).  The  proposed  regulations 
included  effluent  limitations  guidelines 
based  upon  BPT,  BAT,  BCT,  NSPS. 
PSES,  and  PSNS.  The  proposed  effluent 
limitation  guidelines  and  standards 
covered  the  organic  pesticide  chemicals 
manufacturing  segment,  the  metallo- 
organic  chemicals  manufacturing 
segment  and  the  formulating  and 
packaging  segment  of  the  pesticide 
chemical  industry.  In  addition,  the 
Agency  proposed  guidelines  for  test 
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procedures  to  analyze  the 
nonconventional  pesticide  polhitants 
covered  by  these  regulations  on 
February  10. 1983  (48  FR  8250). 

Based  on  the  new  information 
collected  by  EPA  in  response  to  the 
comments  on  the  November  30. 1982 
proposal,  on  June  13, 1984,  EPA 
published  a  Notice  of  Availability 
(NOA)  of  new  information  (49  FR 
24492).  In  this  NOA,  the  Agency 
indicated  it  was  considering  changing 
its  approach  to  developing  regulation 
for  this  industry.  EPA  requested 
comments  on  the  data.  EPA  published  a 
second  NOA  of  new  information  on 
January  24, 1985,  which  primarily  made 
available  for  public  review  technical 
and  economic  data  which  had 
previously  been  claimed  confidential  by 
industry. 

EPA  issued  a  final  rule  on  October  4, 

1985,  that  limited  the  discharge  of 
pollutants  into  navigable  wastewaters 
and  into  POTWs  (50  FR  40672).  The 
regulation  included  effluent  limitations 
guidelines  and  standards  for  the  BAT, 
NSPS.  PSES.  and  PSNS  levels  of  control 
for  new  and  existing  facilities  that  were 
engaged  in  the  manufacture  and/or 
formulation  and  packaging  of  pesticides. 
The  regulation  also  established 
analytical  methods  for  61  pesticide 
active  ingredients  for  which  the  Agency 
had  not  previously  promulgated 
approved  test  procedures. 

Several  parties  filed  petitions  in  the 
Coiut  of  Apfieals  challenging  various 
aspects  of  the  pesticide  regulation 
[Chemical  Specialties  Manufacturers 
Association,  et  al.  v.  EPA  (86-8024)]. 
After  a  review  of  the  database 
supporting  the  regulation  the  Agency 
found  flaws  in  the  basis  for  these 
effluent  limitations  guidelines  and 
standards.  Subsequently,  the  Agency 
and  the  parties  filed  a  joint  motion  for 
a  voluntary  remand  of  the  regulation  in 
the  Eleventh  Circuit  Court  of  Appeals. 
The  Court  dismissed  the  case  on  July  25. 

1986,  in  response  to  the  Joint  Motion. 
Upon  consideration  of  the  parties' 

motion  to  modify  the  dismissal,  on 
August  29. 1986.  the  Court  modified  its 
order  to  clarify  the  terms  of  the 
dismissal.  The  Eleventh  Circuit  Court  of 
Appeals  ordered  that:  (1)  The  effluent 
limitation  guidelines  and  standards  for 
the  pesticide  chemicals  industry  be 
remanded  to  EPA  for  reconsideration 
and  further  rulemaking;  and  (2)  EPA 
publish  a  Federal  Register  notice 
removing  the  remanded  pesticide 
regulation  from  the  Code  of  Federal 
Regulations. 

EPA  formally  withdrew  the 
regulations  on  December  15, 1986  (51 
FR  44911).  Although  the  Agency  found 
no  errors  in  the  analytical  methods 


promulgated  October  4. 1985,  it 
wdthdrew  these  methods  to  allow  for 
further  testing  and  possible  revision. 
The  BPT  limitations  that  were 
published  on  April  25, 1978,  and 
September  29, 1978,  were  not  affected 
by  the  v«thdrawal  notice  and  remain  in 
effect.  Those  existing  BFT  Umitations 
regulations  are  not  proposed  to  be 
changed  in  today's  notice. 

On  September  28. 1993.  (58  FR  50637) 
EPA  published  additional  effluent 
limitations  guidelines  and  standards 
under  subpart  A  of  part  455,  which 
covers  manufacturers  of  organic 
pesticide  active  ingredients. 

E.  Scope  of  Today's  Proposed  Rule 

The  regulation  proposed  today  would 
cover  the  pesticide  formulating, 
packaging  or  repackaging  industry  by 
establishing  effluent  limitations 
guidelines  and  standards  for  the 
following  subcategories: 

•  Subcategory  C:  Pesticide  Chemicals 
Formulating,  Packaging  and 
Repackaging. 

•  Subcategory  E:  Repackaging  of 
Agricultural  Pesticides  Performed  by 
Refilling  Establishments  Whose 
Principal  Business  is  Retail  Sales 

EPA  has  already  issued  final  effluent 
guidelines  limitations  and  standards  for 
the  manufacturing  of  pesticide  active 
ingredients  covered  by  subcategories  A 
and  B  and  BPT  effluent  limitations 
guidelines  for  subcategory  C  (as 
previously  mentioned).  Subpart  D 
contains  the  analytical  methods 
promulgated  as  part  of  the  September 
28, 1993.  rulemaking. 

In  today's  notice,  EPA  is  proposing  to 
expand  water  pollution  control 
requirements  for  the  pesticide 
formulating  and  packaging  subcategory. 
Effluent  limitations  for  BAT.  BCT  and 
NSPS  are  proposed  to  be  equivaler.t  to 
BPT  limitations  previously  established 
in  regulations  which  are  based  on  zero 
discharge.  EPA  is  also  proposing  to 
establish  PSES  and  PSNS  for  this 
subcategory.  All  formulating  packaging 
and  repackaging  waste  streams  would 
be  covered  by  the  regulations  except  for 
certain  waste  streams  from  a  subgroup 
of  facilities  that  process  products 
containing  sanitizer  chemicals,  as 
defined  in  the  regulations. 

EPA  is  al.=ia  proposing  limitr.fions  for 
BPT,  BCT,  BAT  limitations  and  NSPS  as 
well  as  PSES  and  PSNS.  for  the 
repackaging  performed  by  refilling 
establishments  as  a  new  subcategory. 

III.  Summary  of  Proposed  Regulations 

A.  BPT 

The  BPT  regulation  promulgated  in 
1978  under  subpart  C  of  part  455 


prohibits  the  discharge  of  process 
wastewater  pollutants  generated  from 
formulating  and  packag'uig  pesticide 
products.  This  regulation  is  not  being 
changed.  BPT  regulations  for  subpart  E. 
a  new  subcategory,  are  proposed.  The 
new  subcategory  applies  to  repaciaging 
agricultural  pesticides  when  performed 
by  refilling  establishments  whose 
principal  business  is  retail  sale.  The 
proposed  BPT  for  this  subcategory 
would  require  that  there  be  zero 
discharge  of  process  wastewater 
pollutants. 

B.BCT 

EPA  is  proposing  to  establish  BCT 
limitations  equivalent  to  BPT 
limitations  for  both  subcategories. 

C.BAT 

EPA  is  proposing  to  establish  BAT 
limitations  equivalent  to  BPT 
limitations  for  both  subcategories. 

D.  NSPS 

EPA  is  proposing  to  establish  NSPS 
equivalent  to  BAT  limitations  for  both 
subcategories. 

E.  PSES 

EPA  is  proposing  to  establish  PSES 
equivalent  to  BAT  limitations  (i.e.,  zero 
discharge)  for  both  subcategories,  except 
that  a  separate  provision  is  proposed  for 
subcategory  C  facilities  that  formulate. 
package  or  repackage  sanitizer 
pesticides  as  listed  in  Table  8  to  the 
proposed  regulation.  This  separate 
provision  requires  zero  discharge  of 
process  wastewater  pollutants  from  only 
the  "interior"  wastestreams  at  these 
facilities  as  discussed  in  Section  Xn  of 
this  preamble. 

F.  PSNS 

EPA  is  proposing  to  establish  PSNS 
equivalent  to  NSPS  for  both 
subcategories. 

rV.  Overview  of  the  Industry 

A.  Industry  Description 

The  industry  as  a  whole  is  referred  to 
as  the  pesticide  formulating,  packaging 
and  repackaging  industry.  The 
subcategories  are  referred  to  as: 

•  PFPR  or  subcategory  C  for  the 
pesticides  chemicals  formulating, 
packaging  and  repackaging  subcategory, 
(including  sanitizer  pesticides 
formulating,  packaging  and 
repackaging);  and 

•  Refilling  establishments,  or 
subcategory  E  for  the  repackaging  at 
refilling  establishments  whose  principal 
business  is  retail  sale. 

The  pesticide  formulating,  packaging 
and  repackaging  industry  is  made  up  of 
an  estimated  5,200  facilities  per  EPA's 
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data  base  generated  through  the  annual 
reports  submitted  by  pesticide 
producing  establishments.  These 
facilities  are  located  throughout  the 
country,  with  greater  concentrations  of 
refilling  establishments  located  in  the 
midwestem  and  southeastern  states  to 
serve  the  agricultural  market. 
Approximately  3.240  of  these  facilities 
are  represented  by  the  data  base  for  this 
rulemaking,  which  was  developed 
primarily  based  on  272  pesticide  active 
ingredients  covered  by  the 
manufacturing  rule. 

Pesticide  formulating  is  the  mixing  of 
pesticide  active  ingredient  with  inert 
ingredients  without  a  chemical  reaction 
that  changes  the  active  ingredient. 
Pesticide  formulations  take  all  forms; 
Water-based  liquid;  organic  solvent- 
based  liquid;  dry  products  in  granular, 
powder,  solid  forms;  pressurized  gases; 
and  aerosols.  The  formulations  can  be  in 
a  concentrated  form  requiring  dilution 
before  application  or  can  be  readv  to 
apply.  The  packaging  of  the  formulated 
pesticide  product  is  dependent  on  the 
type  of  formulation.  Liquids  generally 
are  packaged  into  jugs,  cans,  or  dnims; 
dry  formulations  generally  are  packaged 
into  bags,  boxes,  drums,  or  jugs. 
Pressurized  gases  are  packaged  into 
cylinders.  Aerosols  are  packaged  into 
aerosol  cans. 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  (cite) 
requires  that  all  products  making  a 
claim  of  killing,  mitigating  or  repelling 
pests  be  registered  with  EPA  and  bear  a 
label  directing  the  safe  use  of  the 
product.  In  addition,  production  of  all 
pesticide  products  must  be  reported 
annually  to  EPA.  Thus,  EPA  has 
extensive  data  on  the  contents  of 
pesticide  products,  their  annual 
production,  who  formulates,  packages 
or  repackages  these  products  and  the 
uses  for  which  these  products  are 
registered.  EPA's  Office  of  Water  made 
extensive  use  of  this  data  in  its  analysis 
of  the  pesticide  formulating,  packaging 
and  repackaging  industry. 

Based  on  1988  FIFRA  establishment 
registration  data,  EPA  identified  3,241 
pesticide  formulating,  packaging,  and 
repackaging  facilities  in  the  United 
States  for  the  272  active  ingredients. 
Subsequently,  EPA  surveyed  a  stratified 
random  sample  of  these  3,240  facilities. 
Based  on  this  survey,  facilities  were 
identified,  an  estimated  1,305  as 
pesticide  producing  establishments 
involved  in  formulating,  packaging  and 
repackaging  pesticide  products  and  the 
remaining  1,134  facilities  as  refilling 
establishments  whose  principal 
business  is  retail  sales  that  only 
repackage  pesticide  products.  Based  on 
these  survey  results,  EPA  estimates  that 


for  all  of  the  PAIs  covered  by  this  rule, 
that  in  1988  there  were  2,000  facilities 
involved  in  formulating,  packaging  and 
repackaging  pesticide  products  and 
1,810  refilling  establishments,  using 
1991  regulation  data,  these  i. umbers 
increased  to  3,200  and  2,800  facilities 
respectively.  In  addition,  there  were  48 
pesticide  manufacturing  facilities  that 
also  formulated  and  packaged  pesticide 
products.  EPA  estimates  that  there 
could  be  as  many  as  13  additional 
manufacturing  facilities  that  also 
fonnulate,  package  and  repackage 
pesticide  products. 

As  described  above,  the  formulating, 
packaging  and  repackaging  industry 
produces  products  in  different  forms. 
EPA  has  observed  formulating, 
packaging  or  repackaging  done  a 
number  of  different  ways  ranging  from 
very  sophisticated  and  automated 
formulation  and  packaging  lines  to 
completely  manual  lines.  In  general,  for 
liquid  products  the  process  involves 
mixing  the  active  ingredient  with  liquid 
inert  ingredients  in  a  tank  and  then 
transferring  the  product  to  containers. 
For  dry  products,  the  active  ingredient 
may  be  $prayed  in  liquid  form  onto  a 
dry  substrate  or  it  may  be  mixed  in  dr>' 
form.  Dry  products  may  undergo 
processes  for  mixing,  grinding,  sifting 
and  finally  packaging.  Formulating 
aerosol  products  is  the  same  as  other 
liquid  products,  but  the  packaging  is 
more  complex  and  involves  filling  the 
container,  capping  it,  drawing  a  vacuum 
on  the  container,  adding  propellant 
under  pressure,  and  sealing  the 
container. 

Some  other  types  of  pesticide 
products  manufactured  include  collars 
to  repel  and  kill  fleas  and  ticks, 
pesticides  that  are  micro-encapsulated, 
and  pesticides  that  are  formed  into  solid 


shapes 


The  pesticide  industry  is  changing 
and  efforts  are  being  made  to  improve 
products  to  meet  demands  of  consumers 
for  less  toxic  and  safer  pesticides.  For 
example,  water-based  solutions  are 
gradually  replacing  organic  solvents  in 
liquid  pesticide  formulating. 
Developments  in  packaging  also  are 
underway.  For  example,  the  growing 
use  of  weter  soluble  packages  can 
reduce  worker  exposure  to  pesticides 
and  minimize  problems  with  disposal  of 
packaging. 

The  1,130  refilling  establishments 
represent  a  new  population  of  facilities 
that  was  identified  in  the  Agency's 
Survey  of  Pesticide  Producing 
Establishments.  The  survey  sought  to 
identify  all  facilities  that  reported 
formulating,  packaging  or  repackaging 
pesticide  products  in  their  annual  report 
of  1988.  (This  survey  is  described  more 


fully  in  section  V.A.2.)  Somewhat 
unexpectedly,  EPA  discovered  a 
significant  population  of  facilities  that 
reported  repackaging  only.  These 
facilities  are  retail  dealers  of  agricultural 
chemicals  and  farm  supplies.  These 
facilities  repackage  pesticide  chemicals. 
usually  herbicides,  into  refillable 
containers  which  are  used  to  transport 
the  pesticide  to  the  site  where  it  is 
applied. 

The  use  of  refillable  containers 
became  widespread  during  the  1980's  to 
reduce  the  numbers  of  empty  pesticide 
containers  needing  to  be  disposed  of  by 
farmers.  In  general,  registrants  distribute 
large  undivided  quantities  of  pesticides 
to  dealerships  (refilling  establishments) 
where  the  products  are  stored  in  large 
bulk  tanks.  The  dealer  then  repackages 
the  pesticide  from  the  bulk  storage  tanks 
to  portable  minibulk  containers  that 
generally  have  capacities  around  100 
gallons.  The  increased  use  of  refillable 
containers  led  to  an  increased  amount  of 
herbicide  stored  in  bulk  quantities  and 
the  need  to  have  a  secondary 
containment  system  buih  around  the 
bulk  storage  tanks. 

Based  on  the  resuhs  of  the  survey 
conducted  to  support  this  rulemaking, 
and  focu.ssing  on  the  272  PAIs,  EPA 
estimates  that  1,130  refilling 
establishments  existed  in  the  U.S.  in 
1988.  This  number  is  significantly  lower 
than  the  population  estimates  for  these 
types  of  facilities  based  on  all  PAIs  and 
registration  data,  it  is  also  lower  than 
the  estimates  for  the  number  of  these 
facilities  presently  in  existence,  made 
by  EPA  in  its  proposed  containers  and 
containment  standards  rule  (40  CFR  part 
1B5,  59  FR  6712,  February  11. 1994)  and 
by  estimates  of  members  of  this 
industrv'.  EPA  believes  this  discrepancy 
between  the  1988  and  current  numbers' 
of  facilities  is  due  to  the  fact  that 
repackaging  into  refillable  containers 
was  still  a  growing  market,  particularly 
in  1988.  In  addition,  some  industry 
representatives  indicated  that  because  it 
was  so  early  in  the  creation  of  this 
market,  many  of  the  refilling 
establishments  were  unaware  that  their 
new  service  of  repackaging  pesticide 
products  required  them  to  be  registered 
establishments  and  to  report  their 
annual  production  to  the  Agency.  Thus, 
it  is  possible  that  many  refilling 
establishments  were  not  included  in  the 
population  from  which  our  sample  was 
drawn. 

B.  Source  Reduction  Review  Project 

Section  6604  of  the  PPA  directs  the 
Administrator  to  set  up  an  office  for  the 
purpose,  among  other  things,  of 
reviewing  for  the  EPA  Administrator  the 
impact  that  Agency  regulations  would 
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have  on  source  reduction.  See  PPA 
section  6604,  42  U.S.C.  13103;  S.  Rep. 
No.  526, 101st  Congress,  2nd  session  at 
2  (1990).  This  office  is  to  "consider"  the 
effect  of  Agency  programs  on  source 
reduction  efforts  and  to  "review"  EPA's 
regulations  prior  and  subsequent  to 
their  proposal  to  determine  their  effect 
on  source  reduction. 

The  Source  Reduction  Review  Project 
(SRRP)  is  a  pilot  program  of  the  U.S. 
EPA  to  demonstrate  the  value  and 
feasibility  of  taking  a  source  reduction 
approach  in  designing  environmental 
regulations.  The  project's  goal  is  to 
ensure  that  source  reduction  measures 
and  cross-media  implications  of  rules 
are  fully  considered  during 
development  of  regulations.  To  the 
extent  practicable  and  consistent  with 
existing  law,  and  considering  cost- 
effectiveness  as  appropriate,  the  Agency 
will  emphasize  source  reduction  as  the 
basis  of  its  rules.  Where  source 
reduction  cannot  be  implemented,  the 
Agency  will  consider  recycling,  then 
treatment  and  if  necessary  disposal 
technologies  and  practices  as  the  basis 
of  its  rules.  Even  in  cases  where  EPA 
cannot  base  its  rule  on  source  reduction 
practices,  the  Agency  may  encourage 
the  regulated  community  to  consider 
using  innovative  source  reduction 
measures  to  comply  with  rules  by 
providing  information  and  economic 
incentives.  To  investigate  opportunities 
for  source  reduction,  EPA  will  consider 
source  reduction  in  every  phase  of  rule 
development:  data  collection,  site  visits, 
bench-scale  technology  testing, 
economic  and  technical  analysis,  multi- 
media impacts  and  agency  and  public 
reporting. 

The  PFPR  effluent  guidelines 
regulation  was  one  of  approximately  25 
rules  chosen  for  this  pilot  effort.  Since 
initial  data  collection  for  this  rule 
preceded  the  PPA,  the  Agency  did  not 
directly  ask  questions  about  source 
reduction  in  the  industry  survey.  In 
every  phase  since  the  survey,  however, 
the  Agency  has  considered  and 
evaluated  opportunities  for  source 
reduction.  In  addition,  the  Agency  has 
tried  to  coordinate  this  rule  with  efforts 
of  the  Office  of  Solid  Waste  in 
developing  a  hazardous  waste  listing  for 
carbamates,  a  family  of  pesticide  active 
ingredients. 

As  will  be  described  in  greater  detail 
in  Section  VII  of  today's  notice.  Water 
Use  and  Wastewater  Characteristics, 
wastewater  is  generated  by  pesticide 
formulating,  packaging  or  repackaging 
facilities  in  relatively  small  volumes 
and  on  an  intermittent  basis. 
Furthermore,  the  source  of  virtually  all 
wastewater  is  from  cleaning  something 
that  has  been  in  t.nMrt.-»  with  the 


pesticide  product.  These  characteristics 
afford  considerable  opportunities  for 
pollution  prevention  and  water 
conservation.  As  described  in  section 
VII  of  this  preamble,  EPA  has  studied 
and  observed  a  number  of  pollution- 
preventing  and/or  wastewater 
conserving  practices  at  a  wide  range  of 
pesticide  formulating,  packaging  or 
repackaging  facilities.  Because  of  the 
pollution  prevention  opportunities 
demonstrated  by  this  industry,  the 
Agency  has  included  this  rule  in  the 
SRRP.  Some  of  the  research  on 
wastewater  treatment  described  in  the 
next  section  focuses  on  wastewater 
treatment  that  also  allows  for  product 
recovery.  This  research  was  funded 
through  the  inclusion  of  this  rule  in  the 
SRRP. 

The  SRRP  designation  for  the  PFPR 
effluent  guidelines  has  prompted  EPA  to 
look  more  closely  at  what  some  of  the 
likely  outcomes  would  be  of  applying 
the  identified  candidate  BAT 
technologies.  For  example,  the  Agency 
has  looked  beyond  the  usual  estimation 
of  the  cost  expected  to  be  incurred  by 
the  industry  to  comply  with  this  rule 
and  the  pollutants  expected  to  be 
removed  from  the  wastewater  stream. 
EPA  also  has  estimated  the  savings  that 
might  be  realized  due  to  the  water 
conservation  and  product  recovery 
practices  that  are  part  of  the  best 
available  technology  (See  section  XIV, 
Economic  Considerations).  EPA  is  also 
attempting  to  track  the  destinations  of 
all  wastes  from  the  formulating, 
packaging  or  repackaging  industry. 
Particular  focus  is,  of  course,  placed  on 
the  wastewater,  because  it  is  the  waste 
source  for  which  there  is  the  most  data. 
EPA  has  attempted  to  anticipate  the 
ultimate  destination  of  wastewater 
pollutants  to  consider  whether  the 
proposed  regulatory  approach,  and  the 
expected  action  taken  by  the  industry  in 
response  to  the  regulatory  approach, 
will  truly  result  in  net  environmental 
benefit  or  will  merely  result  in  transfer 
of  pollutants  to  another  medium.  This 
will  be  discussed  in  more  detail  in 
Section  XVI.  Non-Wafer  Qua//fy 
Considerations.  EPA  believes  that  both 
of  the  SRRP-related  studies  (evaluating 
the  savings  and  the  pollutant 
destinations]  will  help  to  expand  EPA's 
knowledge  of  sources  of  waste  and 
opportunities  for  real  pollution 
prevention  and  savings.  This  effort  also 
points  out  data  gaps  that  EPA  may  be 
able  to  fill  during  future  data  collection 
efforts.  Such  infonnation  could  improve 
EPA's  ability  to  carry  out  its  mission  to 
identify  and  control  the  more  significant 
environmental  problems. 

EPA  believes  that  source  reduction 
and  application  of  the  Pollution 


Prevention  Act's  environmental 
management  hierarchy  is  achieved  in 
today's  proposed  rulemaking  through 
the  proposal's  recognition  of  the 
following: 

•  At  Pesticide  Formulating,  Packaging 
and  Repackaging  Facilities: 

— Source  reduction  is  accomplished 
by  rinsing  raw  material  containers 
and  adding  the  rinsate  directly  into 
the  product  as  it  is  formulated. 

— Recycle  and  reuse  can  be  applied  to 
other  interior  wastewater  streams 
that  are  held  until  they  can  be 
added  to  product  when  it  is  next 
formulated. 

— Treat  and  recycle  can  apply  to  other 
wastewater  sources. 

•  At  Refilling  Establishments: 
— Source  reduction  can  be 

accomplished  by  putting  bulk  tank 
storage  areas  and  loading  pads 
under  roof,  thus  avoiding  the 
creation  of  contaminated 
precipitation. 
— Recycle  and  reuse  can  apply  to 
minibulk  and  other  equipment 
rinsates  in  an  application  mixture. 
EPA  recognizes  that  source  reduction 
in  the  context  of  pesticide  use  generally 
has  other  important  components.  These 
include  improving  efficiency  in 
pesticide  production  and  formulating 
processes,  improving  application 
efficiencies,  encouraging  integrated  pest 
management  and  low  input  sustainable 
agricultural  practices,  and  encouraging 
the  use  of  safer  pesticides  when 
pesticides  are  necessary.  Currently,  the 
Agency  is  pursuing  efforts  in  these  other 
areas,  such  as  the  pesticide  containers 
and  containment  standards  proposed 
rule,  which  is  intended  to  reduce  the 
numbers  of  pesticide  containers  needing 
disposal  by  setting  standards  and 
guidelines  for  the  use  of  refillable 
containers. 

V.  Data  Gathering  Efibrts 

A.  Technical  Data 

The  technical  data  gathering  efforts 
for  this  rulemaking  involved  several 
activities  which  are  simimarized  in  this 
section  and  in  the  technical 
Development  Document  for  today's 
proposed  rule.  In  general,  EPA's  data 
gathering  efforts  were  conducted  by  six 
principal  means:  (1)  Reviewing  existing 
information  from  past  rulemaking 
records  and  other  Agency  files 
pertaining  to  the  pesticide  chemicals 
formulating  and  packaging  industry:  (2) 
obtaining  new  information  through  a 
questionnaire  sent  to  a  stratified  random 
sample  of  the  industry;  (3)  conducting 
numerous  site  visits  to  observe 
pollution  prevent  practices:  (4) 
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implementing  a  wastewater  sampling 
and  analysis  program;  (5)  implementing 
bench-scale  treatability  studies;  and  (6) 
transferring  data  from  the  pesticide 
manufacturir.g  subcatej^ories  and  other 
sources.  These  are  described  hirther 
below: 

1.  Existing  [tatabastrs 

A  pesticide,  as  deP.ned  by  the  FIP'R,^, 
includes  "any  substance  or  mixture  of 
substances  intended  for  preventing, 
destroying,  repelling,  or  mitigating  any 
pest,  and  any  substance  or  mixture  of 
substances  intended  for  use  as  a  plant 
regulator,  defoliant,  or  desiccant"  (40 
CFR  152.3(s)).  Under  HFRA.  all 
pesticides  must  be  registered  with  EPA 
prior  to  shipment,  delivery,  or  sale  in 
the  United  States.  A  pesticide  product  is 
a  formulated  product;  that  is,  it  is  a 
mixture  of  at  least  one  "active 
ingredient  ■  and  "inert"  diluents.  Each 
formulation  has  a  distinct  registration. 

Mandatory  reporting  of  yearly 
pesticide  production  is  required  by 
FIFRA  as  part  of  the  pesticide 
registration  process.  Pesticide  producing 
establishments,  including  formulating, 
packaging  or  repackaging  facilities,  are 
required  to  provide  information  to  EPA 
on  registered  pestidde  products,  such  as 
product  registration  numbers,  product 
classification,  type  and  use,  and 
production  rates.  These  data  are 
submitted  as  part  of  the  "Pesticide 
Report  for  Pesticide-Producing 
EstabUshments"  (EPA  Form  3540-16) 
and  are  stored  in  the  FIFRA  and  TSCA 
(Toxic  Substances  Control  Act) 
Enforcement  System  (FATES)  data  base. 
(The  FATES  data  base  has  been 
renamed  the  Section  Seven  Tracking 
System  (SSTS).)  Accessing  the  FATES 
data  base  gave  the  population  data  from 
which  the  stratified  random  sample  of 
formulating,  packaging  and  repackaging 
facilities  were  drawn.  The  databases  for 
more  recent  years  (1989  through  1991) 
were  also  accessed  to  identify  any 
changes  in  the  make-up  of  the  industry 
and  to  evaluate  the  applicability  of  this 
regulation,  as  will  be  discussed  in  more 
detail  later  in  this  preamble. 

For  the  survey  of  pesticide  chemicals 
formulating,  packaging  or  repackaging 
industry,  the  Agency  focused  on  the  272 
active  ingredients  or  classes  of  active 
ingredients  that  were  the  basis  of  the 
census  for  the  pesticide  manufacturing 
facilities.  In  19«8.  EPA  decided  to 
separate  the  pesticide  manufacturing 
rulemaking,  which  at  that  time  was  well 
underway,  from  the  pesticide 
formulating,  packaging  or  repackaging 
rulemaking.  However,  as  the 
subcategories  are  all  included  in  the 
same  point  source  category  and  were 
initially  intended  to  be  develo{>ed 


concurrently,  EPA  continued  to  use  the 
same  list  of  272  active  ingredients  that 
formed  the  basis  for  the  pesticide 
manufacturing  data  base  for  the 
pesticide  formulating,  packaging  and 
repackaging  subcategories.  (For  the  final 
rule  covering  organic  pesticide  chemical 
manufacturing,  three  of  the  active 
ingredients  were  dropp^ed  from 
coverage:  biphenyi  since  it  was  no 
longer  a  registered  pesticide  active 
ingredient  and  ortho-  and  pwra- 
dichlorobenzene  whose  manufacture  is 
covered  by  another  effluent  guidelines 
regulation.) 

The  initial  basis  of  this  hst  was  the 
284  active  ingredients  and  classes  of 
active  ingredients  presented  in 
Appendix  2  of  the  October  4, 1985 
regulation  (50  FR  40672).  These  284 
active  ingredients  were  originally 
selected  in  1977  on  the  basis  of 
significant  production  and/or 
commercial  use.  EPA  then  txp>anded 
this  list  to  835  active  ingredients  by 
adding  the  following  group  of  active 
ingredients: 

•  All  sahs  and  esters  of  listed  cwganic 
acids  (such  as  2.4-D): 

•  All  metallo-organic  active 
ingredients  (consisting  of  an  organic 
portion  bonded  to  arsenic,  cadmium, 
copper,  or  mercury); 

•  All  organo-tin  active  ingredients; 

•  All  active  ingredients  that  appeared 
to  be  structurally  similar  to  other  listed 
active  ingredients  (such  as  organo- 
phosphorus  pesticides);  and 

•  Any  other  active  ingredients  with 
an  analytical  method  previously 
demonstrated  to  be  applicable  to 
wastewater. 

EPA  excluded  from  this  list  of  835 
active  ingredients  those  active 
ingredients  already  subject  to  regulation 
under  other  effluent  guidelines — 
spedBcally,  those  for  which  the 
manufacturing  is  regulated  by  the 
Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  (OCPSF)  (40  CFR  part 
414),  Inorganic  Chemicals 
Manufacturing  (40  CFR  part  415).  and 
Pharmaceutical  Manufacturing  (40  CFR 
part  439)  effluent  guidelines. 
Information  provided  to  EPA  under 
FIFRA  indicated  that  335  of  those  835 
active  ingredients  were  produced  in 
1984-1985.  and  the  other  500  were  not 
produced  for  domestic  use  in  either 
1984  or  1985.  An  additional  15  (of  the 
835)  were  added  to  the  335  active 
ingredients  because  those  15  active 
ingredients  had  been  manufactured 
prior  to  1984  and  might  still  be 
manufactured  for  export.  The  Ust  of  350 
active  ingredients  and  derivatives,  such 
as  salts  and  esters  of  an  active 
ingredient,  was  consolidated  into  an 
active  ingredient  class,  to  arrive  at  a 


total  of  272  active  ingredients  and 
classes  of  active  ingredients.  Because 
the  consolidated  classes  include  all    . 
elements  of  the  class,  such  as  all  sahs 
and  esters  of  2,4-D  (i.e.,  not  just  those 
in  use  in  1986),  the  272  active 
ingredients  and  clas.ses  of  active 
ingredients  actually  include  606  of  the 
835  specific  active  ingredients.  This  list 
of  active  ingredients  was  used  as  a  basis 
for  the  effluent  limitations  guidelines 
and  standards  for  the  pesticide 
chemicals  manufacturing  subcategories 
(58  FR  50367). 

2.  Survey  Questionnaire 

A  major  source  of  information  and 
data  used  in  developing  eHluent 
limitations  guidelines  and  standards  is 
industry  respon.ses  to  questionnaires 
distributed  by  EPA  under  the  authority 
of  section  308  of  the  Clean  Water  Act. 
These  questionnaires  typically  request 
information  concerning  the  generation 
of  wastewater  and  pollutants  as  part  of 
production  processes,  treatment,  and 
disposal,  as  well  as  wastewater 
treatment  system  performance  data. 
Questionnaires  also  request  financial 
and  economic  data  for  use  in  assessing 
economic  impacts  and  the  economic 
achievability  of  technology  options.  In 
1988  EPA  submitted  a  draft 
questionnaire  to  pesticide  industry  trade 
associations,  environmental  public 
interest  groups  and  a  number  of 
pesticide  formulating,  packaging  or 
repackaging  facilities  for  review  and 
comment.  EPA  subsequently  revised  the 
draft  questionnaire  and  in  1989 
distributed  it  to  nine  facilities  for  a 
pretest.  Further  revisions  were  made  to 
the  form  following  the  pretest,  and  it 
was  then  submitted  to  the  ORice  of 
Management  and  Budget  for  review 
pursuant  to  the  Pap>erwork  Rediictioa 
Act.  44  U.S.C  3501  et  seq.  OMB  cieered 
the  questionnaire  on  January  30. 1990 
(OMB  control  number  2040-0139). 

FATES  data  files  were  accessed  to 
obtain  information  on  product 
registrations  containing  one  or  more  of 
the  272  targeted  PAI&.  This  dataset  was 
used  to  define  a  sampling  frame  (rf  3.241 
faciUties  identified  in  the  1988  Fates 
database  as  formulators.  packagers,  or 
repackagers  of  these  PAIs.  The  sampling 
frame  was  partitioned  into  51  strata.  The 
stratification  was  done  according  to 
pesticide  production  amount  (large, 
medium,  small,  and  tiny)  and  pestidde 
type  (fungidde.  herbicide,  insectidde, 
and  other  and  combinatimis  of  these 
types  for  fadlities  that  formulate  and/or 
package  more  than  one  type).  A  total  of 
611  facilities  was  selected  randomly 
from  the  sampling  frame  to  comprise  the 
questionnaire  survey  sample.  The 
survey  was  also  distributed  to  a  census 
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of  91  pesticide  manufacturers  that  also 
formulate,  package  or  repackage 
pesticides  which  were  identified  from 
the  "Pesticide  Manufacturing  Facility 
Census  for  1986".  Two  of  the  611 
sampled  facilities  and  two  of  the  91 
manufacturers  were  sampled  twice  and 
received  duplicate  surveys  so  the  actual 
number  of  facilities  sent  surveys  was 
609  sampled  facilities  and  89 
manufacturers  for  a  total  of  698 
surveyed  facilities.  EPA  received 
responses  from  676  (587  randomly 
sampled  facilities  and  89 
manufacturers)  of  the  698  facilities  that 
received  the  questionnaire  (a  97  percent 
response  rate). 

Of  the  676  facilities  that  responded  to 
the  survey.  349  indicated  that  they  were 
formulating,  packaging  or  repackaging 
pesticide  products  in  1988  and  203  were 
rehlling  establishments.  One  hundred 
nineteen  (119)  facilities  did  not 
formulate  and  package  pesticide 
products  in  1988.  Of  the  remaining  5 
facilities  that  were  sent  questionnaires. 
3  had  gone  out  of  business,  one  was 
released  from  completing  a 
questionnaire  and  one  sampled  facility 
merged  with  a  second  sampled  facility. 
A  small  number  of  facilities  (22)  did  not 
submit  questionnaires.  EPA  believes 
most  of  these  facilities  are  refilling 
establishments  by  virtue  of  their 
stratum,  the  company  name  and  their 
locations.  Since  the  survey  had  drawn 
significant  numbers  of  refilling 
establishments,  EPA  did  not  further 
pursue  these  questionnaires.  Based  on 
the  responses  to  the  surveys  from  the 
randomly  sampled  facilities  and  the 
census  of  manufacturers,  quantitative 
estimates  of  pesticide  formulating, 
packaging  or  repackaging  activities  were 
computed  for  the  entire  U.S.  population 
of  such  facilities. 

EPA  also  received  questionnaires 
from  six  facilities  that  were  not  selected 
in  the  random  sample  part  of  the  census 
of  manufacturers.  Three  of  these 
facilities  had  participated  in  a  pretest  of 
the  questionnaire  but  were^not  chosen 
in  the  sample.  The  remaining  three  were 
facilities  that  asked  if  they  might  submit 
voluntary  surveys.  The  responses  to 
these  questionnaires  were  reviewed  but 
for  statistical  reasons  were  omitted  from 
any  further  analysis  for  the  purpose  of 
national  population  estimates. 

The  questionnaire  was  divided  into 
four  sections.  An  introductory  section 
asked  for  information  on  the  facility  as 
a  whole  and  whether  it  was  involved  in 
formulating,  packaging  or  repackaging 
any  of  the  272  active  ingredients  in 
1988.  If^the  facility  did  not  formulate, 
package  or  repackage  pesticide  products 
containing  any  of  the  272  active 
ingredients  then  no  further  information 


was  required.  If  the  facility  did 
formulate,  package  or  repackage 
pesticide  products  containing  the  272 
active  ingredients  in  1988,  then 
questions  were  asked  regarding  water 
use.  If  the  facility  used  no  water  in  their 
process  and  thus,  the  response  to  all 
water  use  questions  were  negative,  then 
a  minimal  of  additional  financial 
information  was  requested  and  no 
further  information  was  required. 
Facilities  were  also  excused  from 
responding  to  the  other  sections  of  the 
questionnaire  if  1988  was  the  last  year 
that  they  formulated,  packaged  or 
re{>ackaged  pesticide  products 
containing  the  272  active  ingredients. 

The  remaining  sections  were  as 
follows:  (1)  A  technical  section  which 
requested  details  on  production  and 
water  use  practices,  volumes,  and 
disf>osition,  and  wastewater  treatment 
and  characteristics;  (2)  an  economic 
section  that  asked  for  detailed 
information  on  assets,  debts,  costs  and 
revenues  on  the  facility  level  as  well  as 
firm  level  data;  and  (3)  the  last  section 
of  the  questionnaire  that  requested  the 
names  of  contacts  should  EPA  need  to 
follow-up  on  the  data  provided  and  that 
requested  a  certihcation  that  the 
information  was  accurate. 

EPA  also  requested  that  pesticide 
formulating,  packaging  or  repackaging 
facilities  submit  wastewater  self- 
monitoring  data.  Fifty  facilities 
submitted  some  form  of  self-monitoring 
data.  Six  facilities  submitted  data  only 
for  conventional  pollutants,  while  ten  of 
the  50  facilities  submitted  priority 
pollutant  and/or  nonconventional 
pollutant  data  (including  the  active 
ingredients).  However,  most  of  these 
data  were  not  useful  in  characterizing 
pesticide  process  wastewaters.  In  many 
cases,  only  one  detection  was  reported 
for  a  specific  pollutant,  or  the  sampling 
locations  represented  commingled 
wastewaters  containing  pollutant 
discharges  from  other  industrial 
processes,  such  as  pesticide 
manufacturing,  organic  chemical 
manufacturing  or  formulating, 
packaging  or  repackaging  other  products 
including  pesticide  products  containing 
active  ingredients  not  included  in  the 
list  of  272  active  ingredients.  Often  the 
data  represented  sampling  results  only 
at  the  end-of-pipe  plant  discharge.  Self- 
monitoring  data  from  only  10  facilities 
included  priority  pollutant  discharges 
in  raw  pesticide  process  wastewaters. 

The  questionnaire  was  mailed  to  a 
stratified  random  sample  of  U.S. 
pesticide  formulating  and  packaging 
facilities  with  stratification  done 
according  to  p>esticide  production 
amount  (large,  medium,  small,  and  tiny) 
and  {>esticide  type  (fungicide,  herbicide, 


insecticide,  other  and  combinations  of 
these  types  for  facilities  that  formulate 
and/or  package  more  than  one  type). 
The  survey  was  also  distributed  to  a 
census  of  pesticide  manufacturers  that 
also  formulate,  package  or  repackage 
pesticides.  Based  on  sample  results  from 
the  survey,  quantitative  estimates  of 
pesticide  formulating,  packaging  or 
repackaging  activities  were  computed 
for  the  entire  U.S.  population  of  such 
facilities.  The  results  of  these 
computations  will  be  referred  to  as 
national  stratified  estimates.  The 
national  stratified  estimates  generated, 
include  point  estimates  of  totals,  means 
(i.e.,  averages)  and  medians  (i.e.,  the 
point  at  which  an  equal  number  of 
responses  are  above  and  below  the 
value)  and  their  associated  standard 
errors. 

In  the  1988  survey,  the  facilities  were 
originally  classified  into  strata  based  on 
each  facility's  projected  1989  pesticide 
product  type  and  1989  projected 
production  volume,  and  not  based  on 
actual  reported  1988  product  types  and 
production  volume,  as  intended.  As 
such,  the  sample  facilities  were  selected 
at  random  ht)m  strata  based  on  1989 
projected  production  characteristics 
when  the  uhimate  goal  was  to  report 
production  characteristics  for  strata 
based  on  1968  production  levels  and 
product  types.  In  statistical  terms,  some 
of  the  facilities  classified  using  the 
original  scheme  were  misclassified 
under  the  derived  scheme  for 
stratification  based  on  1968  production 
only  (e.g.,  a  facility  classified  as  "large" 
based  on  its  estimated  1989  production 
level  might  instead  be  classified  as 
"medium"  when  the  1988  production 
level  is  used).  Because  of  instances  of 
misclassification  the  sample  had  to  be 
post-stratifled  into  correct  1988  based 
strata.  Also,  the  typical  formulas  used  to 
generate  national  estimates  of  totals  and 
standard  errors  of  these  totals  are  not 
wholly  correct.  Instead  alternate 
formulas  have  been  used  based  on 
methods  for  estimating  totals  on 
subpopulations  as  described  in 
Sampling  Techniques,  3rd  Edition  by 
Cochran  (1977,  p.  143-144). 

In  general,  misclassification  of 
members  in  the  final  strata  can  impact 
the  estimated  standard  error.  Most  often, 
a  larger  variance  will  be  estimated  than 
what  would  be  obtained  using  the 
typical  formulas  for  stratified  random 
samples.  However,  for  the  pesticides 
survey  data,  the  degree  of 
misclassification  is  small  enough  that  a 
large  change  in  the  estimated  standard 
errors  was  not  expected.  To  test  this 
expectation,  one  would  ideally  rechoose 
sample  facilities  based  on  the  actual 
1988  production-levels  and  product 
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ty'pe  and  re-estimate  standard  errors 
using  the  typical  formulas  for  a 
stratified  random  sample  with  no 
misclassification.  Since  that  is  not 
feasible,  a  reasonable  compari.son  can 
still  be  made  by  examining  the  standard 
errors  obtained  by  applying  the  usual 
formulas  to  the  original  stratification 
scheme  based  on  1989  projected 
production  levels.  Be<au.se  the  same 
algorithm  would  be  used  for  selecting 
the  number  of  facilities  within  each 
stratum,  regardless  of  the  stratification 
scheme  employed,  it  can  be  assumed 
that  the  estimated  standard  errors  from 
the  original  stratification  will  be 
representative  of  the  results  that  would 
have  been  computed  had  the  actual 
1988  production  characteristics  been 
used  to  stratify  the  target  population 
initially. 

Comparison  of  the  estimates  for 
selected  sur.ey  questions,  including  the 
distribution  of  facility  revenues  and  the 
distribution  of  facilities  ownership  and 
operation  type,  indicates  that,  as 
expected,  the  estimated  standard  errors 
on  the  national  totals  are  generally 
larger  after  using  Cochran's  fonnulas  lo 
account  for  the  misclassification  than 
those  computed  assuming  no 
misclassification.  The  magnitude  of  the 
differences  was  quite  small  (usually  no 
more  than  one  or  two  percent)  for  the 
standard  errors  on  the  overall  totals,  but 
was  in  a  few  cases  20  percent  or  more 
for  very  small  strata. 

Though  restratification  of  the  survey 
facilities  often  increases  the  estimated 
standard  errors,  the  national  totals 
themselves  will  be  exactly  the  same 
mathematically,  as  long  as  the  same  set 
of  facilities  is  used  to  compute  the 
estimates.  In  the  PFPR  project,  a  .small 
number  of  the  facilities  which  were 
included  in  the  sample  because  of 
projected  1989  production  fipurws  did 
not  have  any  actual  production  in  1988. 
These  facilities  were  therefore  not  a  part 
of  the  targeted  facility  universe  and  so 
were  excluded  from  the  reslratified 
calculations.  Even  so,  the  overall 
national  totals  showed  very  minor 
changes  (on  the  order  of  at  most  four  to 
five  percent)  when  the  rostratified 
estimates  were  compared  with  totals 
based  on  the  original  stratification. 

As  noted  above,  a  number  of  f^ci'ities 
sent  questionnaires  and  included  in  the 
orijjjnal  sa;r>ple  did  not  respond  to  the 
survey  ard  her.re  wure  mi.ssing  from  the 
database.  If  th^ie  facilities  had  bven 
known  to  he  nctual  PFPR  operations,  it 
might  have  b"en  possible  to  impute  data 
for  the  sur.\;y  items  of  intert;st. 
However,  r.iifce  many  facilities  in  llie 
sample  indicated  that  they  were  not 
PFPR  operations,  it  is  possible  that  at 
least  some  of  the  non-respondents  were 


also  not  PFPR  operations,  and  hence  not 
part  of  the  target  population.  In  this  case 
imputations  for  these  faciHties  would 
have  little  meaning.  Those  facilities  that 
did  not  respond  to  the  questionnaire 
were  therefore  omitted  from  any  further 
statistical  analysis. 

Be<;ause  some  facilities  failed  to 
answer  all  the  survey  questions,  data 
were  imputed  for  missing  responses. 
The  amount  of  mis.sing  data  was 
negligible  in  most  instances.  The  only 
case  where  a  significant  amount  of  data 
was  imputed  involved  wastewater 
volumes  and  production-normalized 
wastewater  volumes,  which  were 
reported  on  a  line-by-line  basis  for  each 
combination  of  wastewater  source  and 
destination.  Approximately  10%  of  the 
volume  and/or  production-norm.alized 
volume  entries  were  missing  and 
subsequently  imputed. 

The  imputation  strategy  utilized 
provides  an  unbiased  estimate  of  the 
total  for  any  given  variable,  when  used 
in  conjunction  with  the  formulae 
described  above  for  national  stratified 
estimates  in  the  context  of  misclessified 
strata. 

3.  Site  Visits 

In  order  to  develop  effluent  guidelines 
for  this  industry,  EPA  conducted  site 
visits  and  sampling  at  a  number  of 
pesticide  formulating,  packaging  or 
repackaging  facilities,  and  at  pesticide 
manufacturing  facilities  which  also  are 
used  as  formulating  and  packaging 
facilities.  Typically,  during  guidelines 
development,  EPA  depends  on  a 
wastewater  sampling  program  to 
characterize  the  raw  wastewater  and  to 
establish  which  treatment  systems 
operate  at  BAT  and  NSPS  levels.  In  the 
case  of  the  pesticide  formulating, 
packaging  and  repackaging  industry, 
EPA  could  not  conduct  a  sampling 
program  as  extensive  as  had  been 
conducted  for  some  of  the  previous 
effluent  guidelines  pjlemakings.  This  is 
because:  (1)  Only  12  facilities  surveyed 
reported  operating  on-site  treatment 
systems  that  treated  only  PFP  water  (out 
of  those  12  facilities  one  was  a 
voluntary  participant;  not  part  of  the 
sample);  [2]  facility  operating  schedules 
are  very  unpredictable  due  to  the  batch 
nature  of  their  operations  and  jiist-in- 
time  production  philosophy;  and  (3) 
due  to  the  batch  nature  of  the 
formulating  and  packaging  processes, 
treatment  is  almost  always  operated  on 
a  hatch  basis  making  it  very  difficuh  to 
i  hiractfrize  long-term  treatment 
performance  ilong-term  even  for  a  3-day 
pt-iod).  Therefore.  EPA  had  to 
impinment  a  more  widespread  and  in- 
depth  site  visiting  program  than  usuaL 
Between  1991  and  1993,  EPA  visited  51 


facilities  (2  of  these  facilities  are  not 
survey  or  pretested  facilities  and, 
therefore,  did  not  fill  out  a 
questionnaire)  and  collected  wastewater 
samples  from  13  facilities  (one  facility 
was  sampled  during  two  different 
produdion  periods  for  a  total  of  14 
sampling  episodes).  The  site  visits  were 
conducted  to  provide  EPA  with  an  in- 
depth  look  at  actual  formulating, 
packaging  or  repackaging  operations 
and  wastewater  generation  and 
wastewater  handling  practices. 

4.  Wastewater  Sampling  and  Analytical 
Programs 

Seven  of  the  14  pesticide  formulating. 
packaging  or  repackaging  sampling 
episodes  included  sampling  of 
wastewater  treatment  systems  and  all  14 
included  sampling  for  raw  wastewater 
characterization. 

Raw  wastewater  characterization  data 
were  collected  to  provide  EPA  with 
concentration  data  for  pesticide 
formulating,  packaging  or  repackaging 
wastewaters  for  a  number  of  different 
wastewater  sources.  EPA  collected  72 
raw  wastewater  samples  which 
contained  45  different  active  ingredients 
at  14  different  episodes.  Wastewater 
samplers  were  collected  for  the  following 
wastewater  sources:  equipment  interior 
cleaning,  exterior  equipment/floor 
wash,  air  or  odor  control  scrubber  water, 
DOT  aerosol  test  bath,  drum  or  other 
raw  material  container  rinsate. 
laboratory  equipment  cleaning  water, 
laundry  and  showers.  A  number  of  these 
samples  were  collected  to  characterize 
wastewater  that  was  intended  for  reuse 
(the  concentration  of  active  ingredients 
in  these  samples  is  expected  to  be  high). 
Samples  of  commingled  raw  wastewater 
sources  were  also  collected.  Raw 
wastewater  samples  are  typically 
analyzed  for  levels  of  conventional 
pollutants,  non-conventional  pollutants 
(including  active  ingredients),  metals. 
semi-volatile  and  volatile  organics. 

Facilities  were  selected  for  sampling 
of  treatment  systems  after  an  evaluatioo 
of  existing  data  and  responses  to  the 
questionnaires  and  follow-up  telephone 
conversations.  Facilities  were  selected 
for  sampling  if:  (1)  The  facilities  were 
operating  an  apparently  effective 
wastewater  treatment  system  (especially 
if  the  water  treated  was  intended  for 
reusej;  (2)  the  treatment  system  was 
used  to  treat  pesticide  formulating, 
packaging  or  repackaging  wastewater 
only;  (3)  the  treatment  system  was 
similar  to  a  system  EPA  was  evaluating 
in  a  treatability  study  (the  facility 
treatment  system  could  then  be  used  as 
a  benchmark);  (4)  the  expected  active 
ingredients  could  be  analyzed  using 
developed  analytical  methods;  and/or 
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(5)  the  facility  was  treating  wastewater 
that  contained  active  ingredients  (or 
structural  groups)  for  which  data  was 
lacking. 

As  mentioned  above,  sampling  of 
wastewater  treatment  systems  occurred 
for  7  of  the  14  sampling  episodes.  The 
treatment  technologies  that  were 
sampled  to  test  treatment  performance 
include:  Activated  carbon  adsorption, 
membrane  filtration  (ultrafiltration  and 
cross-flow  filtration),  ozonation, 
clarification  and  biological  oxidation. 
EPA  analyzed  the  levels  of  pollutants  in 
the  raw  and  effluent  streams  and  the 
overall  performance  of  the  treatment 
systems. 

Whenever  possible,  prior  to  a 
sampling  episode  at  a  pesticide 
formulating,  packaging  or  repackaging 
facility,  representatives  from  the  Agency 
conducted  an  engineering  site  visit. 
Following  the  visit,  a  draft  .sampling 
plan  was  prepared  which  provided  the 
rationale  for  the  selection  of  sampling 
location  as  well  as  the  procedures  to  be 
followed  during  sampling.  A  copy  of 
this  draft  plan  was  provided  to  the  plant 
for  comments. 

During  the  sampling  episode,  teams  of 
EPA  engineers  and  EPA  contractor 
engineers  and  technicians  collected  and 
preser\'ed  .samples  and  shipped  them  to 
EPA  contract  laboratories  for  analvsLs. 
Levels  of  conventional  pollutants,  non- 
conventional  pollutants  (including  the 
pesticide  active  ingredients),  and 
priority  pollutants  we.re  measured  in 
raw  wastewater  and  treated  efHuent. 
EPA  always  offered  to  split  the  samples 
with  the  facility  so  that  the  facility 
cculd  have  an  independent  analysis  of 
pollutant  concent.'ations  made.  When 
facilities  chose  to  split  samples  with 
EPA,  either  the  facility  accepted  the 
split  samples  provided  by  the  EPA  or 
plant  personnel  independently  collected 
wastewater  from  the  EPA  sampling 
sites.  Following  the  sampling  episode,  a 
draft  trip  report  was  prepared  that 
included  descriptions  of  the  pesticide 
formulating,  packaging  or  repackaging 
operations  and  treatment  processes, 
sampling  procedures,  analj-tical  results, 
quality  assurance/quahty  control 
evaluation,  and  discussion  of  the  raw 
wastewater  composition  and  treatment 
system  performance.  The  report  was 
provided  to  the  sampled  facility  for 
review  and  comment,  and  any 
corrections  were  incorporated  into  the 
repon  The  facilities  also  identified  any 
information  in  the  draft  report  that  the 
facility  considered  confidential  business 
information. 

5.  EPA  Bench-Scale  Treatability  Studies 

EPA  performed  several  treatability 
tpsts  with  various  treatment 


technologies  on  various  pesticide  active 
ingredient  pollutants  and  also  a  variety 
of  pesticide  manufacturing  and 
formulating,  packaging,  and  repackaging 
process  wastewaters.  The  purpose  of 
these  studies  was  to  expand  the 
treatability  information  available  on 
various  active  ingredients  to  verify 
given  technologies'  effectiveness  on 
pesticide  formulating,  packaging,  and 
repackaging  wastewater  matrices  and  to 
evaluate  the  ability  of  some  technologies 
to  allow  for  recovery  of  product  In 
addition.  EPA  is  relying  in  this 
rulemaking  on  various  treatability 
studies  done  Ln  conjunction  with  the 
development  of  the  recent  pesticide 
manufacturers  rulemaking.  EIPA  also 
studied  the  performance  of  a  treatment 
system  that  will  be  referred  to  as  the 
"Universal  Treatment  System"  for 
pesticide  formulating,  packaging,  and 
repackaging  wastewater  (described 
below),  and  studied  the  performance  of 
ultrafiltration  and  reverse  osmosis 
separately  due  to  their  use  in  recovering 
wastes.  EPA  also  performed  a 
treatability  study  on  the  p>Tethrin  active 
ingredients,  testing  both  hydrolysis  rates 
and  carbon  isotherms. 

The  Universal  Treatment  System 
treatability  study  was  done  because  EPA 
had  no  performance  data  on  this 
complete  system  of  control  technologies 
for  treating  p)esticide  active  ingredients. 
Although  EPA  has  considerable  data 
from  the  pesticide  manufacturing 
rulemaking  to  demonstrate  that  the 
individual  treatm.ent  technologies  are 
effective  at  removing  specific  active 
ingredients  from  wastewater,  the 
pesticide  formulating,  packaging  or 
repackaging  wastewater  may  have  a 
more  complex  matrix  (as  compared  to 
manufacturing  wastewater)  because  of 
emulsifiers  and  .surfactants  and  thus 
these  individual  treatments  might  not  be 
as  effefjtive  absent  pretreatment  to 
remove  the  emulsifiers/surfactants. 
There  are  some  pesticide  formulating, 
packaging  or  repackaging  facilities  that 
do  pretreat  their  wastewater  to  remove 
surfactants  and  emulsifiers  prior  to 
treatment  by  activated  carbon.  However, 
these  facilities  may  not  be  using  the 
most  effective  physical/chemical 
technology  for  removing  the  active 
ingredient  in  their  wastewaters. 

Bench-scale  test  results  using  a 
wastewater  generated  by  a  facility 
which  formulates  and  packages 
products  containing  Bromacil. 
Tebuthiuron,  Diuron,  Terbufos  and 
Benthiocarb  indicate  that  the 
concentrations  of  these  active 
ingredients  can  be  reduced  to  levels 
below  the  analytical  limit  of  deteclion. 
The  technologies  tested  on  this 
wastewater  were  chemical  assisted 


separation  (emulsion  breaking),  ozoae/ 
ultraviolet  li^t  oxidation  and  activated 
carbon  adsorption.  The  emulsion 
breaking  step  removed  turbidity,  a  major 
portion  of  the  oil  and  grease  and  some 
total  organic  carbon  (TOC).  The  rate  of 
oxidation  of  the  active  ingredients 
appears  to  be  a  function  of  the 
concentration  of  other  oxidizable 
organics  contained  in  the  wastewater.  In 
this  case,  oxidation  converted  a  portion 
of  the  soluble  organics  into  insoluble 
precipitates,  thus  requiring  a  second 
clarification  step  prior  to  activated 
carbon  treatment.  Carbon  isotherm  and 
carbon  adsorption  column  tests  indicate 
that  oxidation  generates  short  chained 
organic  acids  and  alcohols  which  are 
poorly  adsorbed  on  carbon,  resulting  in 
a  large  TOC  concentration  in  the 
effluent. 

The  second  facility  generated  cleaning 
wastewater  which  contained  an  alkali 
soap  and  followed  a  cleaning  with 
isopropyl  alcohol.  The  active 
ingredients  present  in  the  wastewater 
included  Piperonyl  Butoxide,  Propoxur. 
Aliethrin,  Tetramethrin  and  Permethrin. 
The  study  indicates  that  emulsion 
breaking  using  ferric  chloride  and  a 
polyelectrolyte  removes  the  majority  of 
Aliethrin.  Permethrin,  oil  and  grease 
and  turbidity.  This  would  indicate  that 
the  -Mlethrin  and  Permethrin  are  more 
soluble  in  the  organic  or  oil  fraction  and 
thus  are  removed  in  conjunction  with 
the  removal  of  the  oil  and  grease  or 
organic  fraction.  Alkaline  hydrolvsis  at 
pH  12  and  60  "C  followed  by  carbon 
adsorption  decreased  the  concentrations 
of  Aliethrin  and  Permethrin  to  btjlow 
the  analjlical  limit  of  detection.  Carbon 
adsorption  effluent  contained 
approximately  800  mg/L  of  TOC  of 
which  nearly  60  percent  was  derived 
from  isopropyl  alcohol. 

EPA  also  conducted  a  study  of 
ultrafiltration  (UF)  and  reverse  osmosis 
(RO)  membrane  separations 
technologies  This  study  tested  the 
effectiveness  of  ultrafiltration  and 
reverse  osmosis  to  obtain  a  clean, 
reusable  water  .stream  and  to  generate  a 
concentrate  that  could  be  recove.'ed  for 
its  product  value.  Membrane  separation 
processes  utilize  a  pressure  driven, 
semi-permeable  membrane  to  achieve 
selective  separations.  The  pore  size  of 
the  membrane  can  be  relatively  large  if 
precipitates  or  suspended  materials  are 
to  be  removed  from  a  wastewater,  or 
very  small  for  removal  of  inorganic  salts 
or  organic  molecules.  During  operation, 
the  feed  solution  flows  across  tlie 
surface  of  the  membrane.  Water 
permeates  the  membrane,  and  the 
contaminants  remain  in  the  now  more 
concentrated  feed  solution. 
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An  earlier  study  had  shown  that 
reverse  osmosis  treatment  alone  was  not 
effective  for  formulating  and  packaging 
wastewater.  This  was  attributed  to  the 
presence  of  emulsifiers  and  surfactants 
that  are  formulation  components  that 
subsequently  contaminated  the 
wastewater.  The  surfactants  or 
emulsifiers  with  a  somewhat  higher 
molecular  weight  than  the  other 
components  were  not  only  retained  by 
the  RO  membrane,  but  also  caused 
fouling  and  gumming  of  the  membrane, 
which  reduced  its  effectiveness. 
Therefore,  the  EPA  studied  a  treatment 
train  consisting  of  ultrafiltration  and 
reverse  osmosis.  The  ultrafiltration  was 
added  to  remove  larger  molecular 
constituents  such  as  the  emulsifiers  and 
surfactants  from  the  wastewater.  A 
major  advantage  of  the  process  is  that 
not  only  can  a  high  quality  product 
water  stream  (permeate)  be  produced, 
the  membrane-rejected  material  can 
potentially  be  recycled  back  into  the 
formulating  and  packaging  process, 
substantially  reducing  the  amount  of 
material  requiring  disposal.  The 
concentrates  from  both  the  UF  and  the 
RO  units  were  evaluated  for 
recoverability. 

Bench-scale  tests  using  wastewaters 
from  two  PFPR  facilities  were  tested 
using  UF  followed  by  RO.  Also,  jar  tests 
were  performed  to  evaluate  alternative 
physical/chemical  methods  of 
pretreating  the  wastewater  before  RO 
treatment. 

Two  separate  systems  were  used  for 
the  ultrafiltration  and  reverse  osmosis 
tests.  The  bench-scale  systems  were 
designed  to  use  commercially  available 
ultrafiltration  and  reverse  fjsmosis 
equipment,  while  keepinf,  the  size  of  the 
systems  as  small  as  poss'ole.  This 
design  approach  was  se'.ected  to  provide 
results  representative  cf  a  full-scale 
system,  while  minimizing  the  amount  of 
wastewater  which  had  to  be  collected, 
shipped,  and  ultimately  disposed. 

The  results  of  the  UF/RO  study  show 
this  treatment  sequence  was  effective  in 
removing  the  nine  active  ingredients 
present  in  the  wastewaters  taken  from 
the  two  PFPR  facilities.  Ultrafiltration 
pretreatment  prevented  rapid  fouling  of 
the  RO  membrane.  For  all  but  one  of 
nine  active  ingredients  (2,  4-D, 
Dicamba,  MCPP,  Prometon.  Bromacil, 
Benthiocarb,  Diuron,  Terbufos,  and 
Tebuthiuron)  better  than  99%  removal 
was  accomplished  by  the  treatment 
sequence.  Data  for  Bromacil  indicate  it 
was  reduced  by  89.3%;  however,  this 
percent  removal  may  misrepresent  the 
treatment  performance  because  there  is 
some  indication  the  measurement  of 
Bromacil  in  the  untreated  wastewater 
was  affected  by  analytical  interference 


and  thus  could  have  been  present  at  a 
higher  concentration  that  was  measured. 
The  UF/RO  treatment  sequence  appears 
to  be  a  very  effective  alternative  to  the 
Universal  Treatment  System,  at  least  for 
high  molecular  weight  active 
ingredients,  to  achieve  a  treated  water 
that  can  be  reused  in  the  facility.  It  is 
less  clear  whether  the  concentrated 
waste  created  by  either  of  these 
treatment  steps  can  be  recovered  for  its 
product  value.  The  samples  taken  from 
the  concentrate  fraction  show  high 
concentrations  of  the  active  ingredients, 
however,  there  a.-e  also  high 
concentrations  of  sodium,  calcium  and 
total  dissolved  solids  which  could 
prevent  the  recoverability  of  these 
wastes. 

A  third  treatability  study  was 
performed  to  support  rulemaking  for 
both  the  PFPR  and  pesticide 
manufacturing.  This  study  examined 
wastewater  containing  pyrethrins  to 
determine  their  treatability  by 
hydrolysis  and  activated  carbon. 
VVastewater  collected  from  a  pyrethrin 
manufacturer  was  tested  undej  varying 
hydrolysis  conditions  of  temperature 
and  pH.  Carbon  isotherms  were  also 
developed  for  this  wastewater. 

The  combined  pyrethrins 
concentration  in  the  untreated 
wastewater  was  initially  110  mg/L. 
Hydrolysis  tests  performed  at  60  °C  and 
pH  values  of  2  and  12  were  used  to 
determine  the  hydrolysis  rates  (half-life 
values)  of  the  pyrethrins.  Pyrethrins 
hydrolyzed  rapidly  at  pH  12,  exhibiting 
a  half-life  of  1.2  hours.  Pyrethrins 
hydrolyses  at  pH  2  were  much  slower, 
with  a  calculated  half-life  of  77  hours. 

Six  carbon  dosages  were  also  tested  to 
determine  adsorption  characteristics  of 
pyrethrins.  At  a  10  gallon  per  minute 
flow  rate,  the  carbon  column  would 
have  a  ser\ice  life  of  11.4  days  for 
combined  pyrethrins  at  110  mg/L  initial 
concentration  Indicating  that  p>Tethrins 
are  adsorbed. 

6.  Data  Transfers  From  Pesticide 
Manufacturing  Subcategories  and  Other 
Sources 

The  Agency  has  developed  an  active 
ingredient  treatability  dataset,  based  on 
full-scale  treatment  system  data, 
treatability  study  information,  and  data 
transfers,  that  show  that  all  of  the  272 
active  ingredients  included  in  the 
survey  are  amenable  to  one  or  more  of 
the  treatment  technologies  that  are 
included  in  the  Universal  Treatment 
System,  which  EPA  is  identifying  as 
BAT  for  purposes  of  today's  proposed 
pretreatment  standards  for  existing 
sources  (see  PSES  discussion  below). 


EPA  transferred  the  treatability  data 
from  the  following  sources,  listed  in 
order  of  preference. 

(1)  Pesticides  manufacturing  active 
ingredient  or  active  ingredient  group 
BAT  limitations  development  data.  The 
data  are  transferred  from  the 
manufacturing  data  base  to  support  BAT 
limitations  if  the  treatment  is  based  on 
activated  carbon  adsorption,  chemical 
oxidation,  hydrolysis,  a  combination  of 
these  technologies,  or  precipitation  of 
organo-metallic  active  ingredients  or 
active  ingredient  groups. 

(2)  EPA  bench-scale  treatability  study 
reports. 

t3)  EPA  sampling  episode  reports. 

(4)  Industry  treatability  study  reports, 
literature  articles,  and  other  data 
sources. 

For  some  active  ingredients,  a 
different  treatment  technology,  such  as 
resin  adsorption  or  solvent  extraction, 
may  have  served  as  the  basis  for 
manufacturers'  limitation  because  it  was 
in  use  at  a  given  facility  and  judged  to 
represent  BAT  performance  based  on 
monitoring  data.  In  some  cases,  a  PFPR 
facility  may  want  to  use  these  types  of 
technologies,  rather  than  the  Universal 
Treatment  System,  if  the  faciUty  is  only 
handling  an  active  ingredient  that 
requires  that  technology.  The 
wastewater  matrix  at  PFPR  facilities, 
however,  may  be  more  complex  than  the 
manufacturer's  wastewater  containing 
the  same  active  ingredient  because  of 
emulsifiers  and  surfactants,  and  the 
treatment  technology  identified  as  Best 
Available  Technology  for  the 
manufacturers'  limitation  may  not  be 
capable  of  achieving  the  removal  levels 
specified  in  the  manufacturers  rule 
without  substantial  pretreatment.  In 
addition,  for  most  PFPR  facilities,  the 
commingled  wastewater  will  contain 
multiple  active  ingredients,  all  of  which 
will  be  amenable  to  tlie  more  common 
treatment  technologies  comprising  the 
Universal  Treatment  System. 
Furthermore,  a  treatment  system  relying 
on  a  technology  such  as  solvent 
extraction  to  remove  an  active 
ingredient  would  still  require  activated 
carbon  polishing  to  adsorb  other 
wastewater  constituents,  including 
residual  extraction  solvent,  before  the 
treated  wastewater  could  be  reused. 
Rather  than  attempting  to  integrate  these 
other  technologies  of  resin  adsorption, 
solvent  extjaction  or  others  into  a 
centralized  wastewater  treatment 
scheme,  EPA  believes  that  the  Universal 
Treatment  System  offers  a  more 
consistent,  simplistic,  and  cost-effective 
design  and  thus  constitutes  BAT 
treatment  at  PFPR  facilities  (together 
with  recycle/reuse  of  the  treated 
wastewaters,  as  described  below).  The 
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technologies  included  in  the  Universal 
Treatment  System,  together  with 
pretreatment  for  emulsifiers/surfactants 
where  needed,  are  capable  of  removing 
all  toxic  pollutants  that  may  be  in  PFP 
wastewaters  to  levels  that  will  allow 
recycle  or  reuse  of  the  wastewaters  at 
the  facility.  Thus,  these  BAT 
technologies  support  the  zero  discharge 
requirements  proposed  in  today's 
notice. 

As  stated  above,  EPA  developed  a 
treatability  dataset  for  the  272  active 
ingredients  in  order  to  ensure  that  the 
Universal  Treatment  System 
technologies  will  be  effective  in 
providing  treated  effluent  suitable  for 
reuse.  EPA  evaluated  full-scale  and 
bench-scale  treatabihty  data  available 
for  the  272  active  ingredients,  including 
those  where  a  different  technology  basis 
was  used  to  support  the  manufacturers' 
limitation.  The  Agency  also  developed 
technical  treatability  data  transfer 
methodologies  for  the  transfer  of 
activated  carbon  adsorption  and 
hydrolysis  treatability  data  between 
structurally-similar  active  ingredients. 

Transfers  of  treatability  data  are  based 
on  an  analysis  of  properties  of  active 
ingredients  and  active  ingredient 
groups,  such  as  chemical  structure, 
molecular  weight,  aromaticity,  and 
solubility.  If,  based  on  this  analysis,  an 
active  ingredient  is  considered 
amenable  to  hydrolysis  or  carbon 
adsorption  but  lacks  treatability  data, 
then  treatability  data  are  transferred  to 
this  active  ingredient  from  a 
structurally-similar  active  ingredients 
with  either  hydrolysis  or  carbon 
adsorption  treatability  data.  If  multiple 
treatability  data  exist  for  structurally- 
similar  active  ingredients,  then  the  most 
conservative  data  are  transferred.  If  no 
data  exist  for  structurally-similar  active 
ingredients,  and  if  the  active  ingredient 
is  expected  to^^  amenable  to  hydrolysis 
or  carbon  adsorption  based  on  its 
structure,  solubility,  or  molecular 
weight,  then  conservative  treatability 
data,  determined  from  all  active 
ingredifints  with  hydrolysis  or  carbon 
adsorption  treatability  data,  are 
traasferred  to  the  active  ingredient. 
In  determining  the  efficacy  of  the 
treatment  technologies  in  the  Universal 
Treatment  System  to  the  active 
ingredients  in  PFPR  facility  wastewater, 
EPA  also  factored  in  the  need  for  ' 
pretreatment  steps.  PFPR  facility 
wastewater  may  contain  emulsifiers, 
surfadants,  solids,  organic  constituents 
in  addition  to  the  active  ingredients, 
and  other  pollutants  that  may  interfere 
with  active  ingredient  removals  across 
the  treatment  technologies.  The  Agency 
examined  existing  PFPR  facility 
treatment  systems  and  vendor-supplied 


treatment  systems  designed  to  be 
applicable  at  all  PFPR  facilities.  The 
Agency's  identification  of  Best 
Available  Technology  includes  the 
Universal  Treatment  System  treatment 
technologies  including  emulsion 
breaking,  oil  layer  removal  and  olTsite 
disposal  as  a  hazardous  waste,  solids 
separation  and  removal,  and  removal  of 
any  remaining  large  particles  by  in-line 
strainers  prior  to  activated  carbon 
adsorption. 

Final  effluent  from  the  Universal 
Treatment  System  is  expected  to  be 
suitable  for  reuse,  e.g.,  as  general 
pesticide  production  area  cleanup 
water.  Based  on  the  active  ingredient 
treatability  dataset  and  information  from 
PFPR  facilities  that  treat  and  reuse 
pesticide  process  wastewater,  the 
Agency  believes  that  the  identified  of 
Best  Available  Technology  is  applicable 
to  ail  PFPR  Subcategory  C  facilities. 

VI.  Industry  Subcategorization 

A.  Prior  Subcategorizadon  Scheme 

EPA  divided  the  pesticide  chemicals 
point  source  category  into  three 
subcategories  in  the  1978  BPT 
rulemaking.  These  three  subcategories 
are  the  organic  pesticide  chemicals 
subcategory,  which  applies  to  the 
manufacture  of  organic  pesticide  active 
ingredients;  the  metallo-organic 
pesticide  chemicals  subcategory,  which 
applies  to  the  manufacture  of  metallo- 
organic  pesticide  active  ingredients;  and 
the  pesticide  chemicals  formulating  and 
packaging  subcategory  which  applies  to 
the  formulating  and  packaging  of  all 
pesticide  products.  In  addition,  the 
regulations  include  Test  Methods  for 
Pesticide  Pollutants  at  40  CFR  f)art  455. 
subpart  D  (58  FR  50637,  September  28. 
1993). 

B.  Development  of  Current 
Subrategorization  Scheme 

In  today's  proposal  EPA  does  not 
address  the  organic  pesticide  chemicals 
and  metallo-organic  pesticide  chemicals 
subcategories  because  they  were  the 
subject  of  the  recent  rulemakmg 
covering  pesticide  manufacturing  (58  FR 
50637).  Today's  notice  proposes  to 
retain  the  pesticide  chemicals 
formulating  and  packaging  subcategory 
(subpart  C)  and  to  create  a  new 
subcategory:  repackaging  performed  at 
refilling  establishments  (subpart  E). 

EPA  considered  the  factors  that  can 
most  affect  the  decisions  on 
subcategorization: 

•  product  type; 

•  raw  materials; 

•  typeof  operations  performed; 

•  nature  of  waste  generated; 

•  dominant  product; 


•  plant  size; 

•  plant  age; 

•  plant  location; 

•  non-water  quality  characteristics; 
and 

•  treatment  costs  and  energy 
requirements. 

EPA  has  sur\-eyed  and  visited 
facilities  with  a  variety  of  product  t}-pes 
and  has  not  seen  evidence  of  differences 
in  water  use  based  on  product  type. 
Therefore,  EPA  does  not  consider  this 
factor  to  be  a  basis  on  which  to 
subcategorize. 

The  raw  material  of  refilling 
establishments  is  the  registered 
pesticide  product,  which  is  simply 
transferred  from  one  refi liable  container 
(a  stationary  bulk  tank)  to  another 
refillable  container  (a  minibulk  tank). 
The  raw  materials  for  the  formulating, 
packaging  and  repackaging  facilities  are 
active  ingredients  and  inert  ingredients 
which  take  all  physical  forms  ar»d 
require  formulating  and  packaging  to 
result  in  the  registered  product.  Thus, 
raw  materials  are  a  contributing  factor 
in  subcategonzing  this  industry.  In 
addition,  the  type  of  operation 
performed  at  refilling  establishments, 
repackaging  only,  is  considerably 
different  from  the  operations  performed 
at  formulating,  packaging  and 
repackaging  facilities.  Thus,  the  t>pe  of 
operation  also  contributes  to  the 
.subcategorization  of  this  industrv. 

There  are  no  great  differences  In  the 
sources  from  which  wastewater  is 
generated, .virtually  all  wastewater  is 
derived  from  cleaning  equipment  and 
surrounding  areas.  However,  there  are 
differences  in  the  volumes  of 
wastewater  generated  by  facilities.  The 
median  annual  volume  of  PFPR 
wastewater  generated  by  manufacturing/ 
PFPR  facilities  is  179,330  gallons,  the 
median  annual  volume  generated  by 
PFPR  only  facilities  is  2,223  gallons  and 
the  median  annual  volume  generated  by 
refilling  establishments  is  736  gallons. 
Although  these  differences  are 
substantial,  they  alone  might  not  justify 
subcategorization.  They  do,  however, 
affect  the  costs  of  wastewater  treatment. 

PFPR  facilities  do  not  necessarily 
have  a  dominant  product  although  most 
serve  one  predominant  market.  EPA 
considered  the  effect  that  market 
differences  could  have  within  the  PFPR 
subcategory  as  described  in  the  nevi 
section.  The  refilling  establishments  are 
very  homogeneous  in  that  they  ser\e 
only  one  market,  the  agricultural 
market,  and  the  products  they  repackage 
are  mostly  liquid  bulk  herbicides.  Thus, 
the  dominant  product  is  a  factor  in 
subcategorizing  this  industry  to  tlie 
extent  that  the  refi  Hers  have  a  dominant 
product  and  the  PFPR  facilities  do  not. 
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Climatic  conditions  which  are  related 
to  location  could  have  an  effect  on  water 
use  and  water  conservation  practices.  At 
the  time  of  the  industry  survey. 
California  was  experiencing  a  severe 
drought.  EPA  noticed  that  the  lack  of 
and  cost  of  water  in  this  part  of  the 
country  encouraged  many  innovative 
pollution  prevention  and  reuse 
techniques  at  those  facilities.  However, 
many  of  these  same  techniques  have 
been  implemented  in  areas  of  net 
precipitation,  thus  the  climatic 
conditions  related  to  geographic 
location  are  not  a  factor  in 
subcategorlzing. 

There  are  some  distinct  differences  in 
the  location  of  facilities.  Whereas  most 
refilling  establishments  are  either  in 
rural  locations  or  in  small  towns  near 
agricultural  areas,  many  of  the  PFPR 
facilities  are  located  in  urban  areas.  In 
particular  the  PFPR  facilities  that  serve 
the  industrial  and  institutional/ 
commercial  markets  are  located  in 
urban  areas.  The  Agency  is  unsure 
whether  this  is  due  to  the  fact  that  the 
type  of  business  these  facilities  are 
engaged  in  and  the  markets  that  they 
ser\'e  result  in  their  urban  location,  thus 
providing  them  with  access  to  POTVVs. 
or  that  all  facilities  that  were  more  rural 
in  their  location  and  also  direct 
discharges  either  discontinued 
production  or  relocated  and  switched  to 
becoming  dischargers  to  POTVVs  in 
response  to  the  BPT  limitations 
requiring  the  elimination  of  dischargers 
directly  to  receiving  waters. 

Treatment  costs  and  best  available 
wastewater  treatment  technology  are  a 
significant  factor  in  considering  whether 
to  subcategorize  PFPR  facilities  and 
refilling  establishments.  As  described 
more  fully  in  the  discussion  of  the 
regulatory  approach,  wastewaters 
generated  at  refilling  establishments  are 
expected  to  be  recycled/ reused  without 
treatment.  EPA  has  estimated  the  cost  of 
holding  the  wastewater  until  it  can  be 
recycled/reused.  As  previously 
mentioned,  the  refilling  establishments 
generate  a  median  of  736  gallons 
annually.  These  wastewaters  are 
expected  to  be  collected  in  the 
containment  system  and  loading  areas, 
whereafter  they  can  be  pumped  into  and 
held  in  a  tank  or  container.  The  few 
refilling  facilities  that  are  estimated  to 
discharge  wastewater  were  discharging 
a  total  estimate  volume  of  1500  gallons 
annually  to  POTW's.  This  represents  an 
average  volume  of  approximately  78 
gallons  per  facility  which  can  be  held  in 
a  single  minibulk  container,  which  costs 
about  $20(>-$30G.  The  PFPR  facilities 
(other  than  refilling  establishments)  are 
also  expected  to  be  able  to  recycle/reuse 
wastewaters,  however  some  wastewater 


sources  may  require  treatment  before 
they  can  be  recycled. 

EPA  has  estimated  the  costs  for 
storaga  of  wastewater  and  treatment 
through  the  Universal  Treatment 
System.  The  average  estimated  cost  of 
compliance  for  PFPR  facilities  is 
approximately  $32,300  annually.  Based 
on  this  higher  cost  between  the  two 
basic  types  of  facilities  and  the  different 
operations,  separate  economic  analyses 
were  conducted.  These  analyses  showed 
that  refilling  establishments  and  most 
types  of  PFPR  facilities  can  achieve  the 
zero  discharge  limitations  economically. 
However,  EPA's  analysis  of  economic 
impacts  for  PFPR  facilities  indicate  that 
a  small  segment,  sanitizer  facilities,  will 
incur  much  greater  costs  and  economic 
impacts  from  complying  with  the  zero 
discharge  limitations  than  the  other 
facilities  would  incur.  The  Agency 
considered  creating  a  separate 
subcategory  for  sanitizer  facilities,  but 
sanitizer  facilities  are  ver>'  similar  to 
other  PFPR  facilities  in  other  respects. 
Since  the  data  indicate  that  the 
economic  impacts  can  be  reduced  and 
the  amount  of  discharge  is  small  for 
indirect  discharging  sanitizer  facilities, 
EPA  decided  not  to  form  a  separate 
subcategory  but  simply  to  provide 
separate  pretreatment  standards  for 
sanitizer  facilities. 

As  described  above,  there  are  clear 
differences  between  refilling 
establishments  and  PFPR  facilities. 
They  differ  in  the  raw  materials,  water 
use,  location,  wastewater  treatment 
requirements  and  costs.  Therefore,  EPA 
proposes  to  establish  a  separate 
subcategory  that  will  apply  to  refilling 
establishm.ents.  However,  following 
review  of  comments  on  this  proposal, 
the  final  rule  may  incorporate  the 
refilling  establishments  into  the  PFPR 
subcategory,  provided  the  limitations 
are  the  same. 

C.  Proposed  Subcategories 

The  following  discussions  of  EPA's 
subcategories  reflects  the  analysis  done 
with  the  survey  data  representing  the 
formulating,  packaging  and  repackaging 
practices  for  the  272  active  ingredients 
that  were  the  subject  of  that  survey.  EPA 
believes  that  the  formulating,  packaging 
and  repackaging  practices  for  the  rest  of 
the  active  ingredients  will  be  the  same 
as  for  the  272,  however,  the  data 
presented  in  the  following  discussion 
does  not  refiect  their  inclusion. 

1.  Pesticide  Chemicals  Formulating. 
Packaging  and  Repackaging 
(Subcategory  C) 

This  subcategory  applies  to  the 
formulating,  packaging  and  repackaging 
of  pesticide  chemicals.  BPT  regulations 


already  exist  for  this  subcategory.  EPA 
proposes  to  add  the  word  "repackaging" 
to  the  title  and  applicability  provision  of 
this  subcategory-,  but  these  do  not 
represent  changes  to  the  applicability  or 
coverage  of  this  subcategory'. 
Repackaging  is  proposed  to  be  defined 
as  "the  direct  transference  of  a  single 
pesticide  active  ingredient  or  single 
formulation  from  any  marketable 
container  to  another  marketable 
container,  without  intentionally  mixing 
in  any  inerts.  diluents,  solvents,  other 
active  ingredients,  or  other  materials  of 
any  sort."  The  terra  "packaging"  in  the 
applicability  provision  of  Subpart  C  was 
always  intended  to  cover  repackaging  as 
well  as  packaging  operations.  Facilities 
engaged  in  repackaging  pesticide 
products  must  comply  with  the  same 
reporting  requirements  under  FIFRA  as 
formulating  and  packaging  facilities.  In 
addition,  repackaging  frequently 
generates  wastewater  sources  similar  in 
nature  to  formulating  and  packaging 
activities.  Thus,  repackaging  activities 
are  within  the  scope  of  Subcategory'  C. 

To  assist  EPA  with  its  evaluation  of 
the  PFPR  facilities,  EPA  divided  the 
industry  into  subgroups.  This  analysis 
of  subgroups  was  also  performed  to 
evaluate  whether  there  was  a  need  to 
further  subcategorize  the  industry  based 
on  these  subgroups.  These  subgroups 
were  developed  primarily  from  the 
information  in  the  questionnaires. 

The  subgroups  were  analyzed  to 
determine  if  there  are  trends  in  water 
usage,  water  discharge  or  disposal 
methods,  and  production  associated 
with  particular  markets  or  products. 
EPA  identified  facilities  within  the 
subgroups  that  are  currently  achieving 
zero  discharge  through  recycle  or  reuse 
of  wastewater  and  facilities  that  are  not 
achieving  zero  discharge.  This 
information  was  used  to  coordinate 
additional  data  gathering  activities. 

EPA  created  ten  subgroups  defined  as: 

•  Aerosol — All  pesticide  formulating, 
packaging  or  repackaging  facilities  that 
operated  a  Department  of  Transportation 
(DOT)  aerosol  test  bath  in  any  formulating, 
packaging  or  repackaging  operation.  These 
facilities  are  not  included  in  any  other  group, 
regardless  of  other  activities  at  the  facility  or 
the  markets  reported  by  the  facility. 

•  Agriculture — All  pesticide  formulating, 
packaging  or  repackaging  facilities  with  at 
least  90  fjercent  of  1988  pwsticide 
formulating,  packaging  or  repackaging 
revenues  from  the  agriculture  market  that  did 
not  fall  into  any  other  subgroup  (this  does 
not  include  refilling  establishments).  This 
sut)group  also  includes  facilities  identified  as 
"agriculture"  through  a  review  of  their 
products  handled  in  1988  and  their  revenue 
markets. 

•  Consumer  Home  Products — All  pesticide 
formulating,  packaging  or  repackaging 
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facilities  with  1988  pesticide  formulating, 
packaging  or  repackaging  revenues  from  the 
consumer  home,  lawn  and  garden  market 
that  handled  products  specifically  aimed  at 
the  home  pwrtion  of  the  market  (including 
household  cleaners). 

•  Consumer  Lawn  and  Garden — All 
pesticide  formulating,  packaging  or 
repackaging  facilities  with  1988  pesticide 
formulating,  packaging  or  repackaging 
revenues  from  the  consumer  home,  lawn  and 
garden  market  that  handled  products 
specifically  aimed  at  the  lawn  and  garden 
portion  of  the  market. 

•  Industrial — All  pesticide  formulating, 
packaging  or  repackaging  facilities  with  at 
least  90  percent  of  1988  pesticide 
formulating,  packaging  or  repackaging 
revenues  from  the  industrial  market  that  did 
not  fall  into  any  other  subgroup. 

•  Institutional— A\]  pesticide  formulating, 
packaging  or  repackaging  facilities  reporting 
at  least  90  percent  of  1988  pesticide 
formulating,  packaging  or  repackaging 
revenues  from  the  disinfectant  or 
institutional  market  or  facilities  reporting  at 
least  50  percent  of  the  facility's  pesticide 
formulating,  packaging  or  repackaging 
production  from  products  with  a  product 
t>pe  of  "disinfectant,"  "sanitizer"  or 
"sterilizer""  that  did  not  fall  into  any  other 
subgroup.  This  subgroup  also  includes 
facilities  identified  as  "institutional"  through 
a  review  of  their  products  handled  and  their 
revenue  markets;  however,  it  does  not 
include  those  facilities  placed  in  the 
consumer  home  products  subgroup. 

•  Manufacturers — All  pesticide 
formulating,  packaging  or  repackaging 
facilities  that  also  manufactured  one  or  more 
active  ingredient  in  1986.  These  facilities  are 
not  included  in  any  other  group,  regardless 
of  other  activities  at  the  facility. 

•  Orga  no- Metal  lie — All  pesticide 
formulating,  packaging  or  repackaging 
facilities  reporting  at  least  90  percent  of  1988 
pesticide  formulating,  packaging  or 
repackaging  revenues  from  wood 
preservatives  market  or  facilities  reporting  at 
least  50  percent  of  the  facility's  pesticide 
formulating,  packaging,  or  repackaging 
production  from  handling  products 
containing  organo-metallic  active 
ingredients,  including  organo<opp)er, 
organo-mercury,  or  organo-tin  active 
ingredients  that  did  not  fall  into  any  other 
subgroup. 

•  OT;gono-Mefoyyjc//nc/ustr/o/— Pesticide 
formulating,  packaging  or  repackaging 
facilities  that  fall  into  both  the  organo- 
metallic  and  the  industrial  subgroups. 

•  Ot/ier— All  pesticide  formulating, 
packaging  or  repackaging  facilities  that  do 
not  fall  into  any  of  the  above  categories.  This 
subgroup  does  not  include  those  facilities 
that  were  placed  in  a  subgroup  based  on  the 
products  and  markets  that  appeared  to 
represent  the  majority  of  operations  at  the 
facility,  even  if  the  facility  did  not  meet  all 
the  criteria  for  the  subgroup. 

Each  facility  was  put  into  only  one 
subgroup.  If  a  facility's  products  or 
markets  were  not  predominantly  in  one 
subgroup  the  facility  was  placed  in  the 
"other"  subgroup.  EPA  chose  this 


approach  to  evaluate  the  factors  of 
market  type,  physical  properties  of  an 
active  ingredient  or  active  ingredient 
group,  or  formulation  type  which,  aside 
from  the  treatment  requirements  for  a 
given  active  ingredient,  were  believed  to 
have  the  greatest  effect  on  the 
generation  of  wastewater  and  therefore 
treatment  needs.  The  Agency  split  one 
market  type:  "home,  lawTi  and  garden" 
into  two  subgroups  because  facilities 
producing  products  to  be  used  inside 
the  home  such  as  insecticides 
controlling  roaches  would  likely  be 
formulating,  packaging  or  repackaging 
their  products  throughout  the  year, 
whereas  the  facilities  that  formulate, 
package  or  repackage  pesticides  for  the 
lawn  or  garden  would  likely  have  a 
seasonal  production  schedule.  These 
different  production  schedules  can 
affect  wastewater  treatment 
requirements  and  the  ability  to  recycle 
or  reuse  wastewater.  Similarly,  a!I 
facilities  that  reported  having  a  DOT  test 
hath  were  grouped  together  because  this 
source  of  significant  volumes  of 
wastewater  affects  wastewater  treatment 
requirements  and  the  ability  to  recycle 
and  reuse  wastewater.  Manufacturers 
were  separated  from  other  pesticide 
formulating,  packaging  or  repackaging 
facilities  because  they  are  chemical 
manufacturers  and  tend  to  be  large 
facilities  with  existing  wastewater 
treatment  systems.  Although  their 
formulating,  packaging  or  repackaging 
operations  are  not  different  from  other 
facilities,  the  scale  at  which  they 
produce  pesticide  products  and  the 
volumes  of  wastewater  generated  and 
current  wastewater  disposal  practices 
are  different. 

The  subgroup  analysis  did  not  reveal 
substantive  differences  in  the  water 
usage  or  production  processes  within 
any  subgroup,  thus  EPA  does  not 
believe  there  is  any  need  for  further 
subcategorization  of  this  subcategory. 
However,  the  economic  impact  analysis 
indicates  that  facilities  which  formulate, 
package  or  repackage  sanitizer 
chemicals  would  be  impacted  by  the 
costs  of  the  various  technology  options. 
Sanitizers  chemicals  are  proposed  to  be 
defined  as  products  containing  one  or 
more  of  the  active  ingredients  listed  on 
Table  8  of  the  regulation.  EPA  has 
segmented  the  sanitizer  facilities  for  the 
purposes  of  establishing  PSES. 

Facilities  in  the  pesticide  formulating, 
packaging  or  repackaging  industry 
typically  conduct  more  than  one  type  of 
operation  to  produce  pesticide  products. 
The  industry  generally  comprises 
facilities  that  either  formulate  and 
package  pesticide  products  (68  percent), 
or  facilities  that  formulate,  package  and 
repackage  pesticide  products  (22 


percent).  A  small  group  of  facilities 
perform  other  combinations  of  these 
operations  (e.g.,  package  and  repackage 
only). 

The  largest  concentration  of  PFPR 
facilitfes,  45  percent  of  the  facilities  are 
located  ki  EPA  Regions  IV  and  V.  the 
southeast  and  midwest  portions  of  the 
country.  However,  PFPR  facilities  can 
be  found  in  every  geographic  region  of 
the  United  States. 

Facilities  were  requested  to  report  the 
percentage  breakdown  of  their  1988 
pesticide  formulating,  packaging  and 
repackaging  revenues  by  market  type. 
Revenues  coming  from  the  agricuhural 
market  constituted  the  largest 
percentage,  approximately  65  percent  of 
the  pesticide  formulating,  packaging  or 
repackaging  revenues. 

Products  that  are  formulated, 
packaged  or  repackaged  contain  various 
percentages  of  one  or  more  of  the  272 
active  ingredients  considered  in  the 
survey  for  this  regulation  by  EPA.  So.aie 
products  may  contain  less  than  one 
percent  of  active  ingredient  by  weight, 
while  others  may  contain  over  95 
percent  of  active  ingredient  by  weight. 
The  five  active  ingredients  that  had  the 
highest  estimated  use  in  products  Ihnt 
were  formulated,  packaged  or 
repackaged  are  listed  below: 

•  Atrazine  is  a  herbicide  used  to  control 
various  weeds  mainly  on  corn  and  sorgrum 
crops.  An  estimated  278  million  pounds  of 
atrazine  were  used  in  products  formulalcd, 
packaged  or  repackaged  by  water-using 
pesticide  formulating,  pac  imaging  or 
repackaging  facilities  In  1988. 

•  Alachlor  is  used  as  a  preemergence 
herbicide  to  control  certain  grasses  and 
weeds  in  a  variety  of  crops  such  as  com. 
cotton,  soybieans.  and  potatoes.  An  estirr.dted 
141  million  pounds  of  alachlor  was  used  in 
products  formulated,  packaged  or  repackag?'d 
by  the  water-using  pesticide  formulating, 
packaging  or  repackaging  facilities  in  ^W9. 

•  Cyanazine  is  used  as  a  preemergencr  or 
postemergence  herbicide  for  com,  or  as  weed 
control  on  fallow  cropland  An  estimated  107 
million  pounds  of  cyanazine  were  used  in 
products  formulated,  packaged  or  repac  kaged 
by  the  water-using  facilities  in  1988. 

•  Methyl  Bromide  is  used  as  a  space 
fumigant  to  control  insects  and  rodents  in 
greenhouses,  grain  elevators,  and  other  areas 
used  to  store  various  commodities.  It  mav 
also  be  used  as  a  preplant  soil  hunigant  to 
control  fungi,  nematodes,  and  weeds.  An 
estimated  95  million  pounds  of  methyl 
bromide  was  used  In  products  formulated, 
packaged  or  repackaged  by  the  water-u'ir.g 
facilities  in  1988. 

•  Glyphosate  is  a  non-selective,  non- 
residual  post-emer;gence  herbicide  used  on 
grasses,  sedges  and  broad  leaved  weeds.  An 
estimated  86  million  pounds  of  glyphosate 
was  used  in  products  formulated,  packagf^d 
or  repackaged  by  the  water  using  fecilit:'-^  in 
1988. 
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Production  lines  range  fix)ni  complex 
configurations  involving  numerous 
formulating  and  packaging  steps  to 
simpler  lines  that  transfer  product  from 
storage  to  a  marketable  container. 
Typically,  facilities  that  formulate  and 
package  products  operate  lines  that 
include  one  or  more  storage  tanks,  one 
or  more  formulating  processes  such  as 
mixing,  blending,  grinding,  milling  and 
filtering,  and  a  final  packaging  process. 
Facilities  in  Subcategory  C  that  solely 
package  products  typically  transfer  a 
product  from  a  storage  tank  into  a 
marketable  container,  and  facilities  that 
solely  repackage  products  transfer 
product  from  one  marketable  container 
into  another  marketable  container. 
Facilities  that  merely  relabel  a  product's 
container  are  not  under  the  scope  of 
today's  notice.  The  average  market  value 
of  a  production  line  is  estimated  to  be 
$216,000  and  the  median  value  is 
estimated  to  be  $10,000.  The  gap  in 
magnitude  between  average  a.nd  median 
is  representative  of  the  fact  that  most  of 
the  facilities  attach  a  relatively  modest 
market  value  (half  estimates  a  value  less 
than  $10,000)  while  a  relatively  few 
facilities  attach  very  high  market  value 
to  their  production  lines  bringing  the 
average  up  to  $215,000. 

The  number  of  products  formulated, 
packaged  or  repackaged  on  each  line 
varies  from  line  to  line  and  from  facility 
to  facility.  Some  lines  are  dedicated  to 
one  product  while  others  may  handle 
ten  or  more.  Certain  lines  produce  a 
variety  of  pesticide  products  that 
contain  the  same  or  a  similar  pesllv-ide 
active  ingredient,  while  other  lines 
produce  pesticides  that  contain  a  variety 
of  different  active  ingredients.  Some 
lines  are  also  used  to  formulate,  package 
or  repackage  products  that  have 
different  formulation  types. 

The  questionnaire  requested  facilities 
to  specify  those  months  each  pesticide 
formulating,  packaging  or  repackaging 
line  was  in  operation  in  1988,  and  to 
estimate  the  total  number  of  days  and 
hours  each  Hne  was  in  operation  in 
1988.  Most  lines  (56%)  are  operated  80 
days  or  less  in  the  production  of 
registered  products  that  contain  one  of 
the  272  active  ingredients  covered  by 
the  survey.  A  high  proportion  (28?'o)  of 
lines  are  estimated  to  be  in  operation  10 
days  or  less  per  year. 

2.  Repackaging  Performed  at  Refilling 
Establishments  (Subcategory  E) 

This  subcategory  applies  to 
"  repackaging  of  agricultural  pesticide 
products  done  by  refilling 
establishments  whose  principal 
business  is  retail  sales,  for  the  purpose 
of  this  preamble  these  facilities  will  be 
referred  to  as  refilling  establishments. 


The  term  refilling  establishment  is 
defined  by  the  proposed  40  CFR  part 
165  rule  as  an  establishment  where  the 
activity  of  repackaging  pesticide 
product  into  refiUable  containers 
occurs,  and  encompasses  a  broader 
universe  of  facilities  than  the  previous 
description  and  than  this  proposal  will 
apply.  When  it  became  apparent  that 
refiUir^  establishments  are  so 
numerous,  and  among  themselves  very 
similar  but  \'ery  different  from  the 
formulating,  packaging  and  repackaging 
facilities,  EPA  decided  to  segregate 
refillii^  establishments  into  a  separate 
subcategory.  The  distinction  of  refilling 
establishments  from  repackaging 
activities  is  that  refilling  establishments 
use  a  refi liable  container  as  the 
receptacle  of  the  repackaged  product. 
Refilling  establisnments  perform  a 
single  operation  that  is  covered  by 
today's  notice:  repackaging  agricultural 
pesticide  product.  As  a  group,  refilling 
establishments  are  very  similar  to  one 
another.  They  differ  from  pesticide 
formulating,  packaging  or  repackaging 
facilities  in  the  following  ways:  (1) 
Locations — refilling  establishments  of 
agricultural  pesticides  are  mostly  in 
rural  areas  or  small  towns  while 
formulating,  packaging  or  repackaging 
facilities  are  frequently  urban;  (2)  SIC 
codes-^refilling  establishments  are  in 
5191,  which  characterizes 
establishments  as  "primarily  engaged  in 
the  wholesale  distribution  of  animal 
feeds,  fertilizers,  agricultural  chemicals, 
pesticides,  seeds  and  other  farm 
supplies  except  grains  ",  whereas  PFPR 
facilities  reported  being  classified  in  SIC 
code  2879;  and  (3)  customers — refilling 
establishments  are  retail  establishments, 
selling  directly  to  the  end  user  (i.e.,  the 
farmer),  while  formulating,  packaging  or 
repackaging  facilities  sell  to  distributors 
or  retailers.  EPA's  approach  to 
developing  effluent  guidelines  and 
standards  is  different  between  the  two 
groups  due  in  large  part  to  the  nature 
and  origin  of  the  wastewater,  as 
explained  below. 

Refilling  establishments  of 
agricultural  chemicals  repackage 
pesticide  products  from  bulk  storage 
tanks  into  smaller  portable  containers 
commonly  referred  to  as  minibulk  or 
shuttle  tanks.  These  refillable  containers 
are  ccmstructed  of  plastic  and  typically 
have  capacities  ranging  from  100  to  500 
gallons.  Minibulk  containers  may  be 
owned  by  the  refilling  establishment, 
the  pesticide  registrant,  or  by  the  end 
user.  Refilling  establishments  do  not 
formulate  a  registered  pesticide  product. 

Refilling  establishments  may  also 
offer  additional  pesticide  services  such 
as  custom  blending  and  commercial 
application.  Pesticide  products  are 


usually  blended  with  water  or  other 
carriers  and  applied  to  farmers*  fields 
using  trucks  equipped  with  application 
equipment.  Of  the  estimated  1,134 
refilling  establishments  estimated  by  the 
1988  data,  935  are  estimated  to  provide 
application  services  of  registered 
pesticide  products.  Today's  notice  does 
not  apply  to  facilities  that  offer  custom 
application  services  unless  they  are  also 
refilling  establishments  of  agricultural 
pesticide  chemicals.  RefiULog 
establishments  frequently  provide 
fertilizer  sales  and  application  as  well  as 
selling  seeds  and  other  farm  supplies. 

Refilling  establishments  are  usually 
located  in  small  towns  and  serve  rural 
agricultural  areas.  The  largest 
concentration  of  refilling  establishments 
is  in  EPA  Regions  V  and  VII  which 
contain  most  of  the  midwestem 
agricultural  states. 

An  estimated  97  percent  of  the 
products  reported  to  be  repackaged  and 
90  percent  of  the  total  1988  production 
(in  pounds)  are  classified  as  herbicides. 
Nine  products  classified  as  fungicides 
were  reported  to  be  repackaged  by 
refilling  establishments;  these  amounted 
to  less  than  two  percent  of  the  total 
production  (in  pounds).  These 
fungicides  are  commonly  used  in  grain 
storage  areas. 

Agricultural  pesticide  products  that 
are  repackaged  at  refilling 
establishments  contain  various 
percentages  of  one  or  more  of  the  272 
active  ingredients  that  were  part  of  the 
survey.  An  estimated  1,746  products 
that  are  repackaged  contained  between 
40  percent  and  50  percent  active 
ingredients.  An  estimated  30  million 
pounds.  (44  percent  of  the  total  pounds) 
including  504  products  repackaged  by 
these  facilities  contained  between  80 
percent  and  90  percent  active 
ingredient. 

The  amount  of  active  ingredienl(s)  in 
a  product  may  vary  somewhat  with  the 
type  of  formulation  of  the  product.  The 
five  active  ingredients  that  were 
repackaged  in  the  greatest  quantity  by 
the  water- using  refilling  establishments 
are  listed  below: 

•  EPTC  is  used  as  a  herbicide  to  control 
perennial  grassy  weeds  in  a  variety  of  crops 
such  as  beans,  legumes,  potatoes,  and  com. 
An  estimated  22  million  pounds  of  EPTC 
were  used  in  products  repackaged  by  the 
water-using  refilling  establishments  in  1988. 

•  Alachlor  is  use^  as  a  preemergence 
herbicide  to  conuol  certain  grasses  and 
weeds  in  crops  such  as  com,  cotton, 
soybeans,  and  potatoes.  An  estimated  six 
million  pounds  of  alachlor  were  used  in 
products  repackaged  by  the  water-using 
refilling  establishments  in  1988. 

•  Metolachlor  is  used  as  a  preemergence 
and  preplant  herbicide  to  control  weeds  in  a 
variety  of  crops  such  as  corn,  soybean. 
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peanuts,  potatoes,  cotton  snd  grain  sorghum. 
An  estimated  four  million  pounds  of 
melolachlor  were  used  in  products 
repackaged  by  the  wafer-using  refilling 
establishments  in  1988. 

•  Atrazine  is  a  herbicidi?  used  to  control 
various  weeds  used  mainly  on  com  and 
sorghum  crops.  An  estimated  3.7  million 
pounds  of  atrazine  were  used  in  products 
repackaged  by  the  water-using  refilling 
establishments  in  1988. 

•  Bufylate  is  used  as  a  preeraergence 
herbicide  for  grassy  weeds  mainly  on  corn 
An  estimated  1.7  million  pounds  of  butylate 
were  used  in  products  repacli.aged  by  the 
water-using  refilling  establishments  in  1988. 

The  Office  of  Pesticide  Programs  also 
classifies  products  by  their  type  of 
formulation.  The  largest  percentage  of 
products  reported  to  be  repackaged  by 
water  using  refilling  establishments 
were  emulsifiable  concentrates,  which 
composed  an  estimatud  74  percent  of 
the  products  repackaged  and  80  percent 
of  the  total  1988  produc-tion  in  pounds. 

Production  lines  at  refilling 
establishments  typically  consist  of  a 
bulk  storage  tank,  a  minibulk  into  which 
the  product  is  repackaged,  and  any 
interconnecting  hoses,  piping  and 
pumps.  The  bulk  storage  tanks  are 
usually  clustered  together,  and  the 
repackaging  operations  are  controlled  by 
the  use  of  either  a  computer-  or 
manually-regulated  system  of  pumps 
and  meters. 

Some  refining  establishments 
dedicate  their  bulk  storage  tanks,  hoses, 
piping  and  pumps  to  one  product  to 
prevent  any  cross  contamination  of 
products  that  are  applied  to  different 
crops.  When  a  repackaging  line  was 
used  to  repackage  more  than  one 
product,  the  establishment  may  have 
switched  to  a  different  product  on  that 
line  during  the  season  to  meet  farmers' 
demands.  For  example,  several  refilling 
establishments  in  the  midwest  that  were 
contacted  for  the  phone  survey  reported 
switching  from  repackaging  com 
pesticides  to  soybean  pesticides  during 
the  middle  of  the  season.  These 
establishments  may  or  may  not  have 
utilized  a  single  line  to  repackage  these 
different  products. 

Approximately  half  of  the  refilling 
establishments  reported  operating  their 
lines  on  an  as-needed  basis  and  the 
remainder  reported  that  they  operated 
their  lines  during  only  one  period.  In 
both  cases,  the  facility  provides  the 
product  on  an  as-needed  basis  to  meet 
the  demands  of  a  transitory  market.  The 
busiest  period  for  repackaging  is  March 
through  June. 


VII.  Water  Use  and  Wastewater 
Characteristics 

A.  Wastewater  Sources  and 
Characteristics 

EPA  estimates  that  1,806  facilities 
(PFPR  facilities  and  refilling 
establishments  combined)  use  water  in 
their  formulating,  packaging  or 
repackaging  process.  The  median 
annual  volume  of  water  discharged  by 
PFPR  facilities  is  3,003  gallons,  except 
for  manufacturing  facilities  that 
formulate  and  package  with  a  median 
annual  volume  of  formulating  and 
packaging  wastewater  of  261 ,1 74 
gallons.  The  average  annual  volume  of 
water  discharged,  as  reported  by 
refilling  establishments,  is 
approximately  78  gallons. 

Many  pesticide  formulating, 
packaging  or  repackaging  facihties 
reported  no  water  use.  EPA  estimates 
there  are  633  facilities  nationwide  that 
do  not  use  water  in  their  formulating, 
packaging  or  repackaging  process.  Of 
the  estimated  PFPR  facilities  that  use 
water  in  their  formulating,  packaging  or 
repackaging  process  652  discharge 
wastewater  to  surface  water  or  Publicly 
Owned  Treatment  Works  (POTWs),  19 
refilling  establishments  are  indirect 
dischargers  to  POTWs.  An  estimated 
457  facilities  recycle  or  reuse  on-site 
some  or  all  of  their  wastewater.  In  some 
cases,  facilities  treat  and  reuse  their 
process  wastewater  before  reusing  it.  An 
estimated  142  facilities  use  off-site 
disposal  of  some  or  all  of  their 
wastewater.  Reports  of  off-site  disposal 
included  incineration,  deepwell 
injection  and  centralized  waste 
treatment  facilities.  An  estimated  93 
facilities  dispose  of  some  or  all  of  their 
wastewater  to  septic  systems  or  by  land 
application. 

Previously  established  BPT  for 
pesticide  formulating,  packaging  or 
repackaging  requires  zero  discharge  of 
process  wastewater  pollutants. 
Nevertheless,  there  are  a  small  number 
of  facilities  identified  through  EPA's 
survey  that  do  discharge  directly  to 
surface  waters.  Most  of  these  facilities 
are  also  manufacturing  active 
ingredients  and  they  combine  the 
wastewater  from  formulating,  packaging 
or  repackaging  with  the  other  process 
wastewater  through  their  wastewater 
treatment  systems.  These  facilities  seek 
to.show  compliance  with  their  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  conditions,  which 
include  no  allowance  for  the  pollutants 
present  in  the  formulating  or  packaging 
wastewater,  by  showing  that  their 
combined  discharge  (consisting  of  both 
manufacturing  and  formulating. 


packaging  or  repackaging  wastewaters) 
meets  the  permit  Umits. 

EPA's  sur^^ey  of  the  pesticide 
formulating,  packaging  or  repackaging 
industry  revealed  that  process 
wastewater  derives  primarily  from 
cleaning  the  process  equipment, 
shipping  and  raw  material  containers, 
the  general  processing  area,  laboratory 
equipment,  and  safety  equipment. 
Occasionally,  formulating,  packaging  or 
repackaging  facilities  will  have  an  air 
pollution  control  scrubber, 
contaminated  stormwater  (fairly 
common  at  refilling  establishments),  or 
a  heated  water  bath  in  which  aerosol 
containers  are  tested  for  leaks. 
Wastewater  generated  by  cleaning  the 
interior  of  formulating  or  packaging 
equipment,  bulk  storage  tanks,  or  the 
interior  of  raw  material  and  shipping 
containers  contains  the  highest 
concentrations  of  active  ingredient  and 
product  constituents.  Since  these 
wastewaters  are  generated  from  the 
cleaning  interiors  of  equipment  or 
containers,  they  are  referred  to  as 
"interior"  cleaning  wastewater  sources 
for  purposes  of  this  regulation. 
Wastewater  from  cleaning  the  general 
facility,  including  floors,  the  exterior  of 
equipment,  and  laboratory  or  safety 
equipment,  DOT  aerosol  test  baths",  and 
air  pollution  scrubbers  will  also  be 
contaminated  with  active  ingredient;; 
and  product,  but  are  likely  to  be  less 
concentrated  and  may  be  contaminated 
with  other  pollutants  unrelated  to  the 
product's  constituents.  These  letter 
sources  of  wastewater  are  referred  to  as 
"non-interior"  cleaning  wastewater 
sources.  EPA  believes  that  the  interior 
waste  streams  will  generally  be  capable 
of  reuse  directly  without  application  of 
wastewater  treatment  technologies.  In 
contrast,  the  non-interior  waste  streams 
may  not  be  capable  of  reuse  back  into 
the  product  because  of  non-product 
constituents  that  may  be  present,  but 
may  be  reused  eLsewhere  in  the  facility 
(e.g..  as  floor  washwater)  after  treatment 
to  remove  or  reduce  pollutant 
concentrations. 

The  formulation  type  of  the  pesticide 
products  will  also  have  an  effect  on  the 
wastewater  characteristics.  For  example, 
some  pesticide  active  ingredients  are 
not  very  soluble  in  water,  therefore  the 
product  may  use  an  organic  solvent  es 
a  carrier  for  the  active  ingredient.  Such 
formulations  may  contain  agents  such  as 
surfactants  and  emulsifiers  to  aid  in 
keeping  the  active  ingredient  in  solution 
when  applied.  Some  jiesticide  products 
are  produced  as  a  solid.  The  active 
ingredient  may  be  a  solid  or  liquid  thnt 
is  sprayed  onto  a  dry  substrate. 

EPA  collected  wastewater  samples 
from  thirteen  PFPR  facilities.  Eight 
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facilities  were  sampled  over  a  period  of 
two  or  three  days  and  numerous 
wastewater  samples  were  collected.  Six 
of  these  facilities  operated  treatment 
systems  which  were  the  focus  of  the 
sampling  episode.  One  of  the  six 
facilities  with  treatment  was  sampled 
during  two  distinct  episodes.  The 
remaining  five  facilities  were  sampled 
during  a  one-<iay  site  visit.  Usually  only 
one  sample  was  collected  from  these 
five.  EPA  concentrated  on  sampling 
facilities  that  are  operating  wastewater 
treatment  technologies.  EPA  has  also 
attempted  to  characterize  a  variety  of 
different  formulation  types  with  as 
many  different  active  ingredients  as 
possible.  Most  of  the  eight  facilities 
sampled  over  a  period  of  days  are 
formulating  and  packaging  a  variety  of 
products  containing  a  number  of  active 
ingredients.  Therefore,  although  in 
many  cases  all  wastewaters  may  be 
combined  and  EPA  may  not  have  been 
able  to  characterize  wastewater  from 
each  production  batch,  a  considerable 
amount  of  data  has  been  collected  on 
the  nature  and  characteristics  of 
wastewaters  generated  by  formulating. 
packaging  and  repackaging  facilities. 

EPA  has  not  sampled  any  wastewater 
from  refilling  establishments,  however  7 
facilities  have  been  visited. 

B.  Pollution  Prevention,  Recycle,  Reuse 
and  Water  Consen-ation  Practices 

The  pesticide  formulating,  packaging 
or  repackaging  facilities  employ  many 
pollution  prevention,  recycle  and  reuse 
practices.  As  described  above, 
wastewater  is  mainly  generated  by 
cleaning  the  production  areas  and 
associated  equipment.  Throughout  the 
site  visiting  program,  EPA  noticed  that 
pollution  prevention  practices  are 
widely  accepted  and  practiced  by  the 
industry.  Recycle  and  reuse  practices 
are  evident  in  addition  to  other 
practices  which  are  widely  used  by 
facilities  in  this  industry  for  water 
conservation  or  to  avoid  creating  a 
wastewater  source.  EPA  believes  that 
some  or  all  of  these  practices  can  be 
implemented  at  all  pesticide 
formulating,  packaging,  and  repackaging 
facilities. 

Pollution  prevention,  recycle  and 
reuse  practices  fall  into  tliree  groups: 
actual  production  practices, 
housekeeping  practices,  and  practices 
that  involve  equipment  designed  for 
pollution  prevention.  Some  of  these 
practices/equipment  listed  below 
conserve  water,  others  reduce  the 
amount  of  active  ingredient  or  pesticide 
product  in  the  wastewater,  while  others 
may  prevent  the  creation  of  a 
wastewater  altogether. 

Production  practices  include: 


•  Using  the  appropriate  solvent  (water  or 
organic]  to  rinse  and  placing  the  rinsate  from 
triple-rinsing  raw  material  shipping 
containers  directly  into  the  formulatinn; 

•  Scheduling  production  to  minimize 
cleanouts: 

•  Segregating  formulating/ packaging 
equipment  by  individual  product,  organic 
solvent-  versus  water-based  formulations, 
and  grouping  production  by  product 
"families"  (products  that  contain  similar 
PAb  in  different  concentrations); 

•  Storing  interior  equipmrnt  rinsewaters 
for  use  in  future  formulatinn  of  the  same 
product; 

•  Packaging  products  directly  out  of 
fonnulation  vessels; 

•  Using  inert  raw  material  drums  for 
packaging  final  products  containing  same 
inert;  and 

•  Dedicating  equipment  (possibly  only  mix 
tank  or  agitator)  for  hard  to  clean 
formulations. 

Housekeeping  practices  include; 

•  Performing  preventative  maintenance  on 
all  valves,  fittings  and  pumps; 

•  Placing  drip  f)ans  under  leaky  valves  and 
fittings;  and 

•  Cleaning  up  spills  or  leaks  in  outdoor 
bulk  containment  areas  to  prevent 
contamination  of  stonnwater. 

Equipment  that  promotes  pollution 
prevention  by  reducing  or  eliminating 
wastewater  generation  includes: 

•  Low  volume — high  pressure  hoses; 

•  Spray  nazzle  attachments  for  hoses; 

•  Squeegees  and  mops; 

•  l,ow  volume/recirculating  floor 
scrabbing  machines; 

•  Portable  steam,  cleaners; 

•  DrurrL triple  rinsing  stations  (described 
later);  and 

•  Roofs  over  outdoor  tank  farms. 

The  folloiving  discussion  describes 
how  pollution  prevention,  recycle,  reuse 
and  water  conservation  practices  are 
applied  by  formulating,  packaging  and 
repackaging  facilities  included  in  EPA's 
survey. 

1.  Shipping  Container/Drum  Cleaning 

Facilities  frequently  receive  pesticide 
raw  materials  in  containers  such  as  55- 
gallon  steel  or  30-gallon  fiber  drums.  In 
some  cases,  the  empty  drums  are 
returned  to  the  supplier  for 
reconditioning  and  reuse,  but  usually 
the  PFPR  facility  is  responsible  for 
disposal  of  the  drums.  Many  PFPR 
facilities  reported  rinsing  raw  material 
containers  after  emptying.  This  practice 
was  also  common  at  the  facilities 
visited.  The  simplest,  and  generally  the 
best  method  for  handling  the  rinsate  is 
to  add  the  rinsate  to  the  product  being 
formulated.  This  practice  not  only 
eliminates  a  potential  highly 
concentrated  wastewater  source,  but 
also  recovers  the  product  value  of  the 
raw  material.  Some  facilities  employ  a 
high-pressure,  low-volume  wash  system 


equipped  with  a  hose  and  a  spray 
nozzle  to  triple  rinse  drums.  Such  wash 
systems  are  reported  to  use  5  to  15 
gallons  of  water  to  rinse  a  drum.  EPA 
identified  many  facilities  that  reuse  the 
rinsates  from  shipping  containers 
directly  into  product  formulations. 

2.  Bulk  Tank  Rinsate 

Pesticide  formulating,  packaging  and 
repackaging  facilities  sometimes  store 
large  quantities  of  formulated  pesticide 
products  and  raw  materials  in  bulk 
tanks.  These  tanks  are  typically  rinsed 
only  when  it  becomes  necessary  to  use 
the  tank  for  storage  of  a  different 
material.  These  tanks  are  most 
commonly  found  at  refilling 
establishments  for  agricultural 
pesticides,  where  they  are  used  to  hold 
formulated  pesticides  (rather  than  raw 
materials)  and  where  it  is  also  more 
likely  that  they  will  need  to  be  cleaned 
due  to  product  changeover.  For 
example,  a  refilling  establishment  may 
store  bulk  quantities  of  a  pesticide 
product  used  for  com  crops  during  the 
spring  and  then  switch  in  the  summer 
to  storing  a  pesticide  product  used  for 
soybeans.  Each  time  the  facility 
switches  the  product  stored  in  a  bulk 
tank,  the  tank  is  rinsed.  Bulk  tanks  are 
sometimes  also  rinsed  at  the  end  of  a 
season  as  part  of  general  maintenance 
procedures. 

The  recovery  of  product  value  from 
bulk  tank  rinsates  is  a  common 
pollution  prevention  practice  in  the 
industry.  Bulk  tank  rinsates  have  been 
reu.sed  by  some  PFPR  facilities  into 
product  formulations  and  by  some 
refilling  establishments  in  application 
mixtures  of  pesticides  mixtures  (using 
the  rinsate  as  make-up  water).  EPA  has" 
observed  that  facilities  can  usually  store 
this  rinsate  on  site  until  the  opportunity 
arises  to  add  it  to  a  formulation  or  use 
it  for  apphcation.  Facilities  can  also 
minimize  the  amount  of  rinsate 
generated  during  bulk  tank  cleaning  by 
using  high-pressure,  low-volume 
washers.  Some  PFPR  facilities  have  also 
demonstrated  that  the  use  of  squeegees 
reduces  wastewater  generation  during 
the  cleaning  of  bulk  tanks.  The  smaller 
the  volume  of  water  needed  to  clean  the 
bulk  tank,  the  more  readily  the  entire 
volume  can  be  recovered  by  addition  to 
the  product  or  application  mixture. 

3.  Equipment  Interior  Cleaning 

Formulated  and  packaged  products 
may  be  either  liquid  or  solid.  A  liquid 
formulating  and  packaging  line  often 
consists  of  mix  tanks,  melt  kettles  (if 
necessary),  transfer  piping  or  hoses  and 
pumps,  filters  prior  to  packaging,  and  a 
packaging  hopper  and  fillers  operating 
over  a  conveyor  belt.  A  dry  formulating 
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and  packaging  line  often  consists  of 
crushing,  pulverizing,  grinding,  and/or 
milling  equipment;  blenders;  screening 
equipment;  and  the  packaging 
equipment.  Repackaging  is  often  a 
simple  process  of  transferring  material 
manually  from  one  container  into 
another  of  different  size.  For  both  liquid 
and  dry  operations,  the  jjackaging 
equipment  is  often  portable. 

Facilities  often  do  not  dedicate  line 
equipment  to  a  specific  product  because 
most  facilities  produce  many  products 
and  the  production  schedules  for  any 
one  product  are  usually  seasonal  and 
can  be  very  infrequent.  Often  the 
equipment  is  used  for  short-term 
production  campaigns,  and  can  be  used 
for  both  pesticide  and  non-pesticide 
products.  To  ensure  product  quality,  the 
production  line  equipment  is  normally 
cleaned  between  product  changeovers. 
Many  facilities  perform  routine  periodic 
cleaning  of  production  Hnes  for 
maintenance  and,  on  occasion,  also 
perform  special  or  non-routine  cleaning 
due  to  equipment  failures  or  the  use  of 
materials  that  require  additional 
cleaning  time  or  cleaning  solvents. 
Different  types  of  lines  (i.e.,  dry,  liquid, 
emulsifiable  concentrates,  etc.)  require 
different  cleaning  methods,  such  as 
water  or  solvent  rinsing,  flushing  with 
solid  material,  mechanical  abrasion,  or 
a  combination  of  these  techniques. 

Lines  handling  dry  products  are 
usually  cleaned  by  flushing  with  the 
solid,  inert  material  used  as  the  carrier 
for  the  products  handled  on  the  line. 
This  may  be  followed  by  rinsing  with 
water  when  additional  cleaning  is 
required.  EPA  has  seen  one  facility 
which  used  the  dry  diluent  to  clean 
equipment  out  on  a  routine  basis. 
However,  the  facility  thoroughly  cleans 
out  the  equipment  interiors  with  water 
prior  to  product  changeover  or  line  shut 
down  for  the  season.  Because  the 
product  is  dry  and  this  water  cannot  be 
reused  to  recover  its  product  value,  this 
particular  facility  treats  the  wastewater 
and  recycles  it  back  for  use  in  the 
facility. 

Liquid  lines  are  usually  rinsed 
between  changeovers  with  either  water 
or  an  organic  solvent,  depending  on  the 
production  just  completed  and  the 
product  to  be  produced  next  on  the  line. 
Water  cleaning  is  also  performed  for 
routine  maintenance.  Changeover 
cleanings  can  be  eliminated  or  greatly 
reduced  by  dedicating  equipment  to 
specific  products  or  groups  of  products. 
Although  entire  lines  are  not  generally 
dedicated,  EPA  is  aware  of  many 
facilities  that  dedicate  formulation  mix 
tanks  to  specific  products,  thereby 
eliminating  one  of  the  most  highly 
concentrated  wastewater  streams 


generated  by  formulating,  packaging  or 
repackaging  pesticide  products. 
Facilities  also  dedicate  lines  to  the 
production  of  a  specific  product  type, 
such  as  water-based  versus  solvent- 
based  products,  thereby  reducing  the 
number  of  cleanings  required,  and 
allowing  for  greater  reuse  of  the 
cleaning  water  or  solvent. 

Another  effective  pollution 
prevention  technique  identified  by  EPA 
is  the  scheduhng  of  production  to 
reduce  the  number  of  product 
changeovers,  which  reduces  the  number 
of  equipment  interior  cleanings 
required.  Facilities  may  also  reduce  the 
number  of  changeover  cleanings  or  the 
quantity  of  water  or  solvent  used  for 
cleaning  by  scheduling  products  in 
groups  or  "famiUes." 

An  effective  water  conservation 
technique  that  EPA  has  observed  for 
equipment  interior  cleaning  is  to  equip 
water  hoses  with  hand-control  devices 
(for  example,  spray-gun  nozzles)  to 
prevent  free  flow  of  water  from 
unattended  hoses,  and  employing  high- 
pressure,  low-volume  washers  instead 
of  ordinary  hoses.  One  of  the  facilities 
visited  indicated  that  the  use  of  high- 
pressure  washers  reduced  typical 
equipment  interior  rinse  volumes  from 
20  gallons  per  rinse  to  10  gallons  per 
rinse.  Steam  cleaning  can  also  be  used 
to  clean  equipment  interiors  while 
producing  less  wastewater.  Steam 
cleaning  can  be  a  particularly  effective 
method  to  clean  viscous  products  that 
might  otherwise  require  considerable 
water  and/or  detergent  to  remove.  Many 
facilities  will  have  access  to  steam  from 
boilers  on-site,  however,  if  there  is  no 
existing  source  of  steam,  steam  cleaning 
equipment  is  available  for  purchase. 
Although  steam  generation  can  increase 
energy  consumption  and  add  NO,  and 
SO,  pollutants  to  the  atmosphere,  the 
benefits  to  be  gained  by  creating  a  small 
volume  of  wastewater  and  potentially 
avoiding  the  need  to  use  detergents  or 
other  cleaning  agents  which  could 
prevent  product  recovery,  make  steam 
very  attractive  for  some  applications. 
The  Agency  cautions  that  steam  could 
be  a  poor  choice  for  cleaning 
applications  where  volatile  organic 
solvents  or  inerts  are  part  of  the  product 
as  the  steam  would  accelerate  the 
volatilization  of  the  organics. 

Facilities  also  clean  equipment 
interiors  by  using  squeegees  to  remove 
the  product  from  the  formulation  vessel 
and  by  using  absorbent  "pigs"  for 
cleaning  products  out  of  the  transfer 
lines  before  equipment  rinsing.  These 
techniques  minimize  the  quantity  of 
cleaning  water  required.  Regardless  of 
whether  or  not  residual  product  is 
removed  from  equipment  interiors 


before  rinsing,  equipment  interior 
rinsate  can  typically  be  reused  as 
makeup  water  the  next  time  that  a 
water-based  product  is  being 
formulated. 

4.  Department  of  Transportation  (DOT) 
Aerosol  Container  Leak  Testing 

The  DOT  leak  test  bath  water  is  a 
source  of  wastewater  at  aerosol 
packaging  facilities  since  it  must  be 
changed  periodically,  due  to  the 
buildup  of  contaminants  in  the  water. 
Leaking  (or  occasionally  exploding) 
cans  contaminate  the  water  bath  with 
pesticide  product.  Can  exteriors  may 
also  contaminate  the  bath  water  since 
they  may  have  product  or  solvent  on 
them  from  the  can  filling  step. 
According  to  several  facilities,  pesticide 
products  and  solvents  can  cause 
visibility  problems  in  the  bath  water 
and  leave  an  oily  residue  on  the  cans 
exiting  the  bath.  One  of  the  facilities 
visited  also  indicated  that  bath  water 
must  be  dumped  and  refilled 
periodically  to  prevent  rust  particles 
from  fouUng  steam  sparging  equipment 
(used  to  heat  the  bath). 

No  method  of  eliminating  this  source 
of  wastewater  has  been  identified; 
however,  the  volume  of  wafer  used  may 
be  minimized  through  the  use  of  a 
contained  water  bath  as  opposed  to  a 
continuous  overflow  water  bath.  A 
contained  water  bath  is  completely 
emptied  and  refilled  with  water  when 
required,  based  upon  visual  inspection 
by  the  operator.  Therefore,  the  quantity 
of  wastewater  generated  is  dependent 
on  the  volume  of  the  bath  (200  gallons 
is  a  typical  volume  of  the  contained 
water  baths  at  visited  facilities)  and  the 
frequency  of  refilling.  It  is  the  Agenc>''s 
opinion  that  the  best  practice  to  reduce 
wastewater  generated  by  aerosol 
container  (DOT)  leak  testing  is  to  use  a 
contained  water  bath  where  the  water  is 
changed  out  when  it  is  determined  to  be 
"dirty"  by  visual  inspection. 

5.  Floor/Wall/Equipment  Exterior 
Cleaning 

Pesticide  formulating,  packaging  and 
repackaging  facilities  clean  the 
equipment  exteriors  and  floors  for 
general  housekeeping  purposes  and  to 
keep  sources  of  product  contamination 
to  a  minimum.  When  water  is  used, 
these  cleaning  procedures  become  a 
source  of  wastewater. 

Equipment  exteriors  and  floor  areas  of 
dry  formulating  and  packaging  lines  are 
typically  cleaned  without  the  use  of 
water.  Vacuuming,  scraping,  and  other 
mechanical  means  are  used  to  clean  the 
areas  around  these  lines.  Floors  and 
equipment  exteriors  associated  with 
liquid  lines,  and  occasionally  dry  lines 


17868 Federal  Register  /  Vol.  59.  No.  72  /  Thursday.  April  14.  1994  /  Proposed  Rules 


when  an  especially  thorough  cleaning  is 
desired,  are  rinsed  with  water  (or  an 
aqueous-based  cleaning  solution,  or 
possibly  an  organic  solvent  to  clean 
equipment  exteriors).  While  some 
facilities  routinely  clean  equipment 
exteriors  and  floors,  or  do  so  at  all 
changeovers  between  certain  "products, 
many  facilities  have  indicated  that 
equipment  exterior  and  floor  cleanings 
are  performed  only  when  required 
through  visual  inspections  by  the 
operators  or  facility  management.  Walls 
around  formulating  and  packaging  lines 
appear  to  be  cleaned  infrequently. 
Therefore,  wastewater  from  such 
cleaning  is  rarely  generated.  The 
quantity  of  water  used  annually  for 
equipment  exterior  or  floor  cleaning 
varies  widely  from  facility  to  facility, 
from  several  gallons  to  thousands  of 
gallons. 

This  wastewater  source  can  be 
minimized  through  the  use  of  high- 
pressure,  low-volume  washers. 
Facilities  have  noted  that  attaching 
spray  nozzles  or  other  devices  to 
prevent  the  free  flow  of  water  from 
unattended  hoses  has  reduced  water 
use.  Additionally,  steam  cleaning  of 
equipment  exteriors  is  practiced  at  some 
facilities  to  reduce  the  amount  of 
wastewater  generated. 

The  Agency  has  identified  some 
facilities  that  wipe  the  exterior  using 
rags,  or  use  a  solvent  cleaner,  such  as  a 
commercially  available  stainless  steel 
cleaner.  This  avoids  the  generation  of  a 
wastewater  stream,  but  creates  a  solid 
waste  which,  depending  on  the 
ingredients  involved,  could  be 
considered  a  hazardous  waste. 
Squeegees  are  also  used  to  clean 
equipment  exteriors  and  floors,  and  are 
not  disposed  after  single  uses.  It  may  be 
possible  to  dedicate  squeegees  to  a 
certain  line  or  piece  of  equipment,  but 
the  use  of  squeegees  may  still  require 
some  water.  Automated  floor  scrubbers 
are  also  employed  at  some  facilities  in 
place  of  hosing  down  floors.  Mopping 
with  a  single  bucket  of  water  can  also 
be  employed  in  place  of  hosing.  Floor 
mopping  can  generate  as  little  as  10 
gallons  of  water  per  cleaning. 

EPA  has  been  to  a  number  of  facilities 
where  their  floor  wash  water  is  reused 
with  and  without  filtering.  One  facility 
has  set  up  its  production  equipment  on 
a  steel  grated,  mezzanine  platform 
directly  above  a  collection  sump. 
Following  production,  the  equipment 
and  the  floor  of  the  platform,  on  which 
the  operator  stands  when  formulating 
product,  are  rinsed  down  and  the  water 
is  allowed  to  drip  into  the  sump.  A 
pump  and  a  filter  have  been  installed  in 
the  sump  area  to  enable  the  operator  to 
transfer  this  rinsate  back  into  the 


formulation  tank  the  next  time  he  is 
ready  to  formulate.  This  sump  is  also 
connected  to  floor  trenches  in  the 
packaging  area  for  the  same  product. 
When  the  exterior  of  the  packaging 
equipment  and  the  floors  in  this  area  are 
rinsed,  this  water  is  directed  to  the 
trenches  and  eventually  ends  up  in  the 
collection  sump  for  reuse. 

It  is  the  Agency's  opinion  that 
wastewater  generated  from  floor  and 
equipment  cleaning  can  be  best  reduced 
by:  (1)  Sweeping  the  area  before  rinsing; 
(2)  cleaning  on  visual  inspection  rather 
than  routine/daily  cleaning;  (3)  using  a 
floor  scrubbing  machine  or  a  mop  and 
a  bucket  to  clean  the  floors;  and  (4) 
using  a  high  pressure,  low  volume  hose 
with  8  spray  nozzle  or  a  steam  cleaning 
machine  to  clean  equipment  exteriors. 

6.  Leaks  and  Spills 

Leaks  and  spills  occur  during  the 
normal  course  of  formulating  and 
packaging  operations.  Leaks  originate  at 
hose  connections  or  valves.  Spills  of 
raw  materials  occur  from  failures  of 
bulk  storage  tanks  and/or  during 
transfer  of  raw  materials  between 
vessels.  Product  spills  can  occur  during 
storage  in  bulk  storage  tanks  and/or 
during  packaging,  including  overfilling 
containers,  missing  the  container  to  be 
filled,  or  tipping  of  filled  containers 
before  capping. 

Leaks  can  be  reduced  by  preventive 
maintenance  such  as  checking 
equipment  and  connections  before  use 
or  on  a  regular  basis,  while  good 
housekeeping  procedures  like  keeping 
work  areas  uncluttered  can  help  in  the 
prevention  of  spills.  Simple 
preventative  measures  such  as  placing 
drip  pans  under  areas  where  leaks  and 
spills  are  likely  to  occur  can  either 
eliminate  or  minimize  the  quantity  of 
water  required  for  many  types  of 
cleanups.  Leaks  and  spills  of  dry 
products  can  be  vacuumed  or  swept 
without  generating  any  wastewater. 
Liquid  leaks  and  spills  can  be  collected 
into  a  trench  or  sump  (for  reuse, 
discharge,  or  disposal)  with  a  squeegee, 
leaving  only  a  residue  to  be  mopped  or 
hosed  down  if  further  water  cleanup  is 
required.  Liquid  leaks  and  spills  can 
also  be  cleaned  up  using  absorbent 
material,  such  as  absorbent  pads  or  soda 
ash.  For  an  acidic  product,  the  use  of 
soda  ash  or  a  similar  base  material  will 
also  serve  to  neutralize  the  spill.  If  a 
residue  remains,  some  water  may  be 
used  for  mopping  or  hosing  the  area 
down,  but  methods  to  reduce  floor  wash 
should  be  implemented  whenever 
possible.  EPA  has  observed  that  many 
facilities  cleanup  liquid  leaks  and  spills 
from  water-based  products  with  water 
and  reuse  the  wastewater  in  product 


formulation.  On  the  other  hand  the 
facilities  generally  cleanup  liquid  leaks 
and  spills  from  solvent-based  products 
with  absorbent  materials. 

Direct  reuse  of  materials  from  leaks 
and  spills  is  another  possible  pollution 
prevention  technique.  If  drip  pans  or 
other  containers  are  used  to  catch  leaks 
and  spills,  the  material  can  be 
immediately  reused  in  the  product 
being  formulated  or  packaged,  or  stored 
for  use  in  the  next  product  batch. 
Collection  hoppers  or  tubs  can  be 
installed  beneath  packaging  fillers  lo 
capture  spills  and  immediately  direct 
the  spills  back  to  the  fillers.  Leaks  or 
spills  around  bulk  storage  tanks  and 
dispensing  areas  can  be  contained  by 
dikes,  which,  in  fact,  are  often  required 
by  state  regulations.  (EPA  recently 
proposed  a  federal  regulation  for 
containment  structures  at  agricultural 
refilling  establishments  and  at  certain 
other  facilities  (see  59  FR  6712. 
February  11,  1994).) 

7.  Air  Pollution  or  Odor  Control 
Scrubbers 

Some  PFPR  facilities  employ  wet 
scrubbers  to  reduce  air  emissions  from 
PFPR  operations.  Facilities  that  also 
perform  non-PFPR  operations  may 
employ  scrubbers  that  are  not  specific  to 
PFPR  operations,  but  instead  serve  the 
general  facility.  Scrubbers  can  be 
operated  with  continuously  recycle<i 
water  until  replacement  of  the 
contaminated  water  is  neces.sary  (as 
practiced  by  one  of  the  facilities  visiied  I 
or  they  can  be  operated  with  a  bleed 
steam  fblowdown)  on  a  continuous 
basis. 

Many  PFPR  facilities  employ  dry  air 
pollution  control  equipment,  such  as 
carbon  filters  and  baghouses,  thus 
accomplishing  air  pollution  reduclion 
without  generating  wastewater. 

Some  facilities  may  only  need  a  wui 
scrubber  on  one  particular  process  (i  e  . 
a  dedicated  scrubber).  These  facilities 
have  been  able  to  use  the  scrubber 
blowdown  or  changed-out  scrubher 
water  as  make-up  water  in  the 
formulation  of  that  particular  product. 
Some  facilities  with  non-dedicaled 
scrubbers  have  been  able  to  use  the 
scrubber  blowdown  orchanged-o»il 
scrubber  water  for  floor  or  equi[>meiil 
exterior  cleaning. 

8.  Safety  Equipment  Cleaning 

Most  PFPR  facilities  employ  tiie  use 
of  safety  equipment,  including  safely 
showers  and  eye  washes,  gloves, 
respirators,  and  rubber  boots  to  protect 
individuals  from  the  dangers  associated 
with  some  raw  materials  and  the 
production  of  PFPR  products. 
VVastewater  is  generated  from  routine 
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checks  of  safety  showers,  routine 
flushes  of  eye  wash  stations  (to  ensure 
the  station  is  clean  and  operable),  and 
rinsing  of  boots,  gloves,  and  respirators. 

Quantities  of  contaminated 
wastewater  generated  from  safety 
equipment  cleaning  are  generally  on  the 
order  of  several  gallons  or  tens  of 
gallons.  Some  facilities  are  successful  in 
avoiding  the  generation  of  this  type  of 
wastewater  by  using  di.sposable  safety 
clothing  (gloves,  dust  masks).  This 
practice  does  result  in  a  solid  and 
possibly  even  hazardous  waste  stream, 
thus  it  does  not  prevent  pollution. 

9.  Laboratory  Equipment  Cleaning 

Many  PFPR  facilities  operate  on-site 
laboratories  for  conducting  quality 
control  (QC)  tests  of  raw  materials  and 
formulated  products.  Wastewater  is 
generated  from  these  tests  and  from 
cleaning  glassware  used  in  the  tests. 

One  effective  pollution  prevention 
technique  for  laboratory  equipment 
cleaning  is  to  dedicate  laboratory  sinks 
to  certain  products,  so  wastewater 
generated  from  testing  a  product  can  be 
collected  for  reuse  in  the  product  or  for 
transfer  back  to  the  PAI  manufacturer  or 
product  registrant.  In  the  cases  where 
solvents  are  often  used  in  conjunction 
with  the  QC  tests  performed  in  the 
laboratory,  the  facility  may  not  be  able 
to  reuse  the  solvent-contaminated  water. 
One  facility  uses  a  small  activated 
carbon  unit  to  treat  their  lab  water. 

10.  Contaminated  Precipitation  Run-off 

This  source  of  wastewater  includes  all 
precipitation  that  falls  directly  onto  or 
runs  onto  PFPR  facilities  that  is  believed 
to  be  contaminated  by  product 
constituents.  Contaminated 
precipitation  runoff  can  be  prevented  by 
bringing  all  PFPR  operations  indoors,  as 
many  PFPR  facilities  have  done,  or 
roofing  outdoor  storage  tanks  and  dikes, 
which  has  also  been  done  at  many  PFPR 
facilities.  The  roofs  must  extend  low 
enough  to  prevent  crosswinds  from 
blowing  rain  or  other  precipitation  into 
spill-containment  dikes.  To  prevent 
rainwater  contamination,  the  drain 
spouts  and  gutters  should  conduct  roof 
runoff  to  areas  away  from  PFPR 
operations,  and  the  roofs  should  be  kept 
in  good  repair. 

Vin.  Wastewater  Control  Technology 
Currently  Available 

EPA  has  sampled  six  facilities  with 
wastewater  treatment.  Through  EPA's 
survey  of  the  formulating,  packaging 
and  repackaging  industry,  very  few 
facilities  were  found  that  use  water  in 
their  formulating,  packaging  and 
repackaging  process  that  also  treat  their 
wastewater.  Most  facilities  discharge 


their  wastewater  indirectly  to  POTW's 
Math  little  or  no  pretreatment.  Many 
facilities  send  some  of  their  more 
concentrated  streams  off-site  for 
disposal  or  treatment,  and  many  others 
reported  recycling  or  reusing  some  or  all 
of  their  wastewater.  Of  the  few  facihties 
that  reported  treatment,  most  are 
treating  their  wastewater  and  recycling 
it  back  to  the  facility.  Five  of  the  six 
sampled  facilities  that  are  treating  their 
wastewater  were  recycling  their  treated 
wastewater. 

One  of  the  six  sampled  facihties 
treated  wastewaters  from  floor  and 
equipment  exteriors  cleaning  vdth 
ultrafiltration  followed  by  activated 
carbon  filtration.  The  treated  water  is 
recycled  back  to  be  used  for  this 
purpose  again.  At  the  same  facility  most 
of  the  wastewater  generated  by  cleaning 
equipment  interiors  is  recycled  back 
into  the  product.  This  facility  segregates 
wastewaters  generated  in  the  insecticide 
formulation  area  from  those  generated 
in  the  herbicide  formulation  area  but 
otherwise  mixes  all  herbicide  or 
insecticide  wastewaters  together  for 
treatment. 

A  second  facility  treats  its  wastewater 
through  a  filtration  system  with  a 
portion  of  the  wastewater  stream  being 
sent  to  biological  treatment.  Most  of  the 
filtered  wastewater  is  recycled  to  the 
facility  for  reuse  as  general  process  area 
cleaning  water.  The  wastewater  treated 
through  biological  treatment  is  sent  for 
use  as  make-up  in  the  general  facility  air 
pollution  control  scrubber. 

Two  other  facilities  treat  their 
wastewater  through  a  cross-flow  filter 
followed  by  activated  carbon  filtration. 
The  wastewaters  are  then  sent  back  to 
the  processing  area  to  be  used  for 
general  clean-up.  Another  facility  treats 
its  wastewater  through  ozonation 
followed  by  activated  carbon  filtration. 
This  wastewater  is  recycled  back  to  the 
facility  for  reuse. 

The  sixth  facility  sampled  is  also  a 
manufacturer  of  pesticide  active 
ingredient.  This  facility  treats  its 
formulating  and  packaging  wastewater 
along  with  its  manufacturing 
wastewater  through  an  activated  carbon 
system  prior  to  discharge  to  an 
industrial  pretreatment  facility. 

The  other  surveyed  facilities  that  treat 
their  wastewaters  were  mostly  the 
pesticide  manufacturing  facilities. 

Through  site  visits  or  phone  follow- 
ups,  EPA  discovered  that  some  plants 
have  instituted  several  changes  to 
wastewater  handling  practices  since 
1988.  For  example,  one  of  the  sampled 
facilities  with  wastewater  treatment  has 
since  shut  down.  Between  1988  and 
shut  down,  the  operation  converted 
from  discharge  to  reuse  of  wastewater. 


Two  of  the  facilities  that  were  sampled 
for  wastewater  treatment  system 
performance  have^jn stalled  treatment 
since  1988.  Another  facility  that  was 
sampled  for  U&Mrastewater  treatment 
system  had  upgraded  its  system  by 
adding  ozonation  treatment  after  1988. 

K.  Best  Practicable  Control  Technology 
Currently  Available 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging 
(Subcategory  C) 

EPA  is  not  proposing  any  substantive 
amendments  to  the  existing  BPT 
provisions  apphcable  to  Subcategory  C, 
established  in  1978.  However,  EPA 
proposes  to  add  the  word  repackaging  to 
the  title  and  the  applicability  provision 
for  subpart  C  (§  455.40)  and  to 
specifically  exclude  from  BPT 
applicability  the  wastewaters  generated 
by  employee  showers  and  laundry 
facilities.  These  changes  are  being 
proposed  to  clarify  the  types  of 
operations  covered  and  would  not 
expand  or  contract  the  current  coverage 
of  the  BPT  effluent  limitations 
guidelines.  The  term  "packagers"  in  the 
subpart  C  appHcability  provision,  40 
CFR  455.40,  was  always  intended  to 
cover  repackaging  as  well  as  packaging. 
Likewise,  EPA  proposes  to  expressly 
exclude  from  coverage  wastewaters 
generated  by  employee  showers 
(distinct  from  safety  showers,  which  are 
included),  fire  protection  test  water  and 
laundry  facilities.  The  current 
regulation  does  not  expressly  state 
whether  employee  showers  and  laundry 
facilities  are  process  wastewater 
sources.  EPA  is  proposing  to  clarify  that 
employee  showers,  fu^  protection  test 
water  and  laundries  are  not  within  the 
scope  of  coverage  because  of  concerns 
that  their  inclusion  could  cause  a 
disincentive  for  facilities  to  provide 
shower  facilities  for  their  employees, 
which  in  turn  could  pose  a  potential 
health  and  safety  concern.  Fire 
protection  test  water  is  generated  by 
facilities  testing  sprinkler  systems  or 
hydrants  to  ensure  their  op>eration 
should  the  facility  have  a  fire.  EPA  does 
not  wish  to  create  a  disincentive  for  this 
testing  by  controlling  these  waters 
especially  since  it  is  unlikely  they 
would  be  contaminated.  EPA  is  aware  of 
PFPR  facilities  that  have  permits 
allowing  discharges  from  employee 
showers  and  laundries  while  other 
PFPR  wastewater  sources  at  the 
facilities  are  required  by  their  permits  to 
achieve  zero  discharge.  EPA  is  soliciting 
comment  on  this  clarification  of  the 
applicability  of  the  PFPR  regulations  to 
wastewater  from  showers,  fire 
protection  test  water  and  laundries. 
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BPT  limitations  for  this  subcategory 
require  zero  discharge  of  wastewater 
pollutants.  EPA's  information  shows 
that  the  majority  of  PFPR  facilities  are 
complying  with  this  requirement  by 
virtue  of  the  large  numbers  of  facilities 
which  reported  no  discharge  (an 
estimated  71  percent  of  the  survey 
population)  and  because  nearly  all 
facilities  that  reported  discharging  are 
indirect  dischargers  (to  POTW's). 

The  BPT  technologies  identified  in 
the  1978  regulation  as  capable  of 
achieving  zero  discharge  were  water 
conservation,  reuse  and  recycle 
practices,  with  any  residual  water  being 
evaporated  or  hauled  off-site  to  a 
landfill.  Several  facilities  that 
participated  in  a  study  of  the  industry 
for  that  rulemaking  reported  using 
evaporation  as  the  principal  means  for 
disposing  of  wastewater  from  their 
formulating  and  packaging  operations. 
Since  that  time,  the  practice  of 
disposing  of  liquid  hazardous  wastes  in 
landfills  has  been  banned. 
(Nevertheless,  one  recently  surveyed 
facility  did  indicate  that  they  send 
wastewater  to  a  landfill.)  Additionally. 
EPA  finds  that  disposal  of  wastewater 
by  evaporation  is  now  a  less  preferred 
practice,  presumably  because  of 
concerns  about  pollutant  transfers 
among  media  (e.g..  air.  soil, 
groundwater).  In  our  recent  survey,  EPA 
has  found  that  only  a  small  proportion 
of  PFPR  facilities  use  evaporation  to 
achieve  zero  discharge.  Mostly,  zero 
discharge  is  attained  through  recycle 
and  reuse,  though  some  facilities  report 
hauling  their  wastewater  off-site.  Off- 
site  destinations  include  incinerators, 
deep  wells,  and  commercial  waste 
treaters  (in  some  cases,  wastes  are 
returned  to  the  registrant  or 
manufacturer).  Some  facilities  that  are 
achieving  zero  discharge  have  gone  to 
considerable  expense  and  installed 
state-of-the-art  wastewater  treatment  to 
accomplish  it  through  treatment  and 
recycling. 

Because  of  recent  revisions  to  the 
effiuent  guidelines  for  pesticide 
manufacturers  (58  FTl  50637,  September 
28, 1993),  some  of  the  facilities  that 
manufacture  pesticide  active  ingredients 
and  also  formulate  and  package 
pesticide  products  may  have  to  change 
their  current  practices  to  comply  with 
the  existing  BPT  regulations  for 
formulating  and  packaging.  A  number  of 
the  direct  discharging  pesticide 
manufacturers  that  also  formulate  and 
package  have  been  combining  pesticide 
manufacturing  wastewaters  with 
wastewaters  generated  from  pesticide 
formulating  and  packaging  and 
discharging  the  combined  wastewaters. 
They  are  able  to  combine  these 


wastewaters  and  still  achieve  the  limits 
in  their  NPDES  permits,  which  provide 
numeric  discharge  limits  for  pollutants 
generated  in  the  pesticide 
manufacturing  process.  Although  they 
are  given  no  allowance  for  the 
pollutants  present  in  their  formulating 
and  packaging  wastewater  they  have 
been  able  to  discharge  this  wastewater 
because  the  treatment  systems  reduce 
the  pollutants  in  the  combined 
wastewater  to  the  level  specified  in  their 
permits.  The  recently  issued  pesticide 
manufacturing  regulation  sets 
production-based  BAT  limits  for 
specific  active  ingredients.  These  limits 
supersede  the  previous  concentration- 
based  BPT  limit  for  "total  pesticides:" 
Due  to  these  newly  issued  BAT  limits, 
it  is  unlikely  that  pesticide 
manufacturing  facilities  will  be  able  to 
continue  to  discharge  their  formulating 
and  packaging  wastewater  and  still  be  in 
compliance  with  their  new  permits. 

EPA  did  not  project  any  costs 
associated  with  BPT  regulations  for  any 
direct  discharging  pesticide  formulating, 
packaging  or  repackaging  facilities  in 
Subcategory  C,  because  BPT  for 
Subcategory  C  is  not  being  amended. 

B.  Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
Establishments  Whose  Principal 
Business  is  Retail  Sales  (Subcategory  E) 

As  discussed  above,  refilling 
establishments  generate  wastewater 
through  cleaning  minibulk  containers 
and  bulk  storage  tanks;  also, 
contaminated  precipitation  run-off  often 
falls  inside  their  containment  systems. 
BPT  for  these  wastewaters  from 
repackaging  operations  is  proposed  to 
be  zero  discharge  of  process  wastewater 
pollutants. 

The  existing  BPT  regulations  do  not 
cover  refilling  establishments.  As 
described  above,  the  practice  of  refilling 
minibulks,  etc.  did  not  begin  until  the 
1980s,  i.e.,  after  the  original  BPT 
regulation  was  promulgated  in  1978. 
Further,  the  refillers  are  different  from 
the  general  packagers  and  repackagers 
because  of  the  differences  in  their 
volumes  of  wastewater  generated  and 
discharged,  the  homogeneity  at  refilling 
establishments  of  processes,  water 
generation  and  disposal  practices,  and 
products  being  repackaged  at  refilling 
establishments,  and  the  differences 
between  the  type  of  business  (e.g..  retail 
sales  vs.  wholesale  sales)  as  described 
earlier.  These  types  of  facilities  were  not 
part  of  the  data  base  for  the  original  BPT 
regulations  and  were  not  considered  in 
the  development  of  those  regulations. 

EPA  finds  that  secondary  containment 
of  bulk  storage  areas  and  loading  pads, 
plus  the  collection,  holding  and 


eventual  reuse  of  rinsates,  contaminated 
precipitation  run-off  and  leaks  and 
spills  represents  the  best  practicable  "^ 
technology  for  the  refillers  subcategory. 
The  Agency's  Office  of  Pesticide 
Programs  has  proposed  a  regulation 
under  FIFRA  that  would  require 
refilling  establishments  for  agricultural 
pesticides  to  build  secondary 
containment  .structures  and  loading 
pads  to  certain  specifications  (59  FR 
6712,  February  11,  1994).  The  secondary 
containment  structures  are  designed  to 
collect  spills,  rinsates  from  containers, 
and  contaminated  precipitation  run-off. 
Today's  proposal  builds  on  this 
proposed  requirement  to  contain 
contaminated  wastewater  by  proposing 
that  the  contained  wastewater  may  not 
be  discharged.  It  is  likely,  therefore,  that 
the  wastewater  will  be  held  until  such 
time  as  it  can  be  applied  as  pesticide  on 
a  site  compatible  with  the  product  label 
or  used  as  make-up  water  in  an 
application  of  pesticide  chemical  to  an 
appropriate  site.  Of  the  estimated  1134 
facilities  (based  on  the  1988  survey)  that 
would  be  affected  by  today's  proposal, 
EPA's  questionnaire  responses  indicate 
that  98  percent  or  an  estimated  1101 
already  achieve  zero  discharge, 
primarily  by  holding  contaminated 
wastewater  and  reusing  it  as  make-up 
water.  Thus,  this  practice  not  only 
eliminates  the  discharge  of  wastewater 
but  also  allows  the  facility  to  recover  the 
value  of  the  product  in  the  wastewater. 
Accordingly.  EPA  concludes  that  this 
proposal  represents  the  average  of  the 
best  performance  at  existing  facilities. 
Indeed,  because  the  proposal  is  to 
require  zero  discharge,  this  also 
represents  the  best  performance  at  any 
existing  facility,  and  therefore  EPA  is  " 
also  identifying  zero  discharge  as  the 
basis  for  BAT  and  PSES  regulations  (See 
below). 

Since  the  Office  of  Pesticide  Programs 
proposed  rule  would  already  require 
these  facilities  to  contain  any 
contaminated  wastewater,  the  Office  of 
Water  does  not  expect  there  to  be  a 
significant  additional  cost  associated 
with  the  holding  of  this  water  until  such 
time  as  it  can  be  used  as  make-up  in 
commercial  application.  There  are  no 
existing  direct  dischargers  in  this 
subcategory  that  EPA  is  aware  of.  The 
average  volume  of  wastewater 
discharged  indirectly  by  refilling 
establishments  is  estimated  to  be  76 
gallons  per  year  per  facility.  EPA 
assumes  volumes  of  this  magnitude  can 
be  held  in  a  minibulk  container  until 
such  a  time  as  it  can  be  reused.  EPA 
estimates  the  cost  of  a  minibulk 
container  to  be  about  $300  capital 
investment.  EPA  concludes  that  the  cost 
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of  this  proposed  BPT  regulation  would 
not  be  wholly  disproportionate  to  the 
projected  effluent  reduction  benefits. 

As  mentioned  above,  the  sources  of 
wastewater  from  refilling  establishments 
derive  primarily  from  rinsates  generated 
from  cleaning  minibulk  containers  and 
bulk  storage  tanks.  Another  source  of 
wastewater  that  might  contribute  a 
significant  volume  is  contaminated 
stormwater.  The  current  practice  for 
many  refilUng  establishments  is  to 
contain  and  hold  contaminated 
stormwater  until  it  can  be  used  as  make- 
up in  a  commercial  application. 
However,  this  source  can  be  virtually 
eliminated  by  covering  the  bulk  storage 
area  and  loading  pad  under  roof. 
According  to  an  industry  repre.sentative, 
it  is  becoming  a  widespread  practice  for 
many  of  the  midwestern  refilling 
establishments  to  do  this.  In  addition  to 
potentially  avoiding  the  generation  of  a 
contaminated  wastewater  that  must  be 
controlled,  enclosing  the  bulk  storage 
area  also  protects  it  from  vandalism  and 
from  severe  weather  such  as  cold 
winters.  Enclosing  containment 
structures  is  not  a  basis  for  todays 
proposed  regulation,  nor  is  it  a 
requirement  of  the  Office  of  Pesticide 
Programs  proposed  containment  rule. 
However,  the  Agency  would  certainly 
consider  roofing  a  bulk  storage  area  and 
loading  pad  a  prudent  and  pollution- 
preventing  action  by  refilling 
establishments.  EPA  does  also  recognize 
that  there  may  be  barriers  in  some  areas 
to  enclosing  bulk  storage  under  roofs, 
such  as  fire  code  restridions. 

EPA  recognizes  that  it  is  not 
uncommon  for  refilling  establishments 
to  have  more  than  one  pesticide  product 
on-site  to  be  used  on  different  crops.  For 
example,  a  refilling  establishment  may 
have  bulk  Bicep'"'  (atrazine  and 
metolachlor)  that  is  applied  to  corn 
early  in  the  season,  and  also  have 
Freedom*^  (alachlor  and  trifluralin), 
which  is  applied  to  soybeans  later  in  the 
growing  season.  Mixtures  of  rinsates  of 
the  two  products  (Bleep  "^  and 
Freedom*^)  cannot  be  used  in  an 
application  mixture  if  there  is  no  crop 
for  which  the  two  pesticides  are 
mutually  labelled.  In  estimating  costs, 
the  Agency  has  assumed  that  the 
containment  system,  including  separate 
holding  tanks,  will  segregate  pesticide 
products  to  avoid  spills  and  stormwater 
from  becoming  cross  contaminated.  EPA 
has  seen  this  segregation  in  containment 
systems  at  refilling  establishments 
which  have  been  designed  to  comply 
with  state  or  local  requirements. 


X.  Best  Conventional  Pollutant  Control 
Technology 

The  Agency  is  proposing  to  establish 
BCT  limitations  for  each  of  the  two 
subcategories  that  are  equivalent  to  the 
BPT  limits  and  based  upon  the  same 
control  technologies.  Accordingly,  there 
would  be  no  additional  costs  associated 
with  the  BCT  regulations. 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Fepackcgir.g 
(Subcategory  C) 

EPA  is  propo.sing  to  establish  BCT 
limitations  for  this  subcategory  that  are 
equivalent  to  the  limitations  established 
for  BPT.  Since  BPT  requires  zero 
discharge  of  process  wastewater 
pollutants  and  there  can  be  no  more 
.stringent  limitations.  EPA  believes  an 
equivalent  technolog>  basis  is 
appropriate  for  BCT. 

B.  Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
Establishments  (Subcategory  eT 

EPA  is  proposing  to  establish  BCT 
limitations  for  this  subcategory'  that  are 
equivalent  to  the  limitation  established 
for  BPT.  Since  BPT  requires  zero 
discharge  of  process  wastewater 
pollutants  and  there  can  be  no  more 
stringent  limitations.  EPA  believes  an 
equivalent  technology  basis  is 
appropriate  for  BCT. 

XI.  Best  Available  Technology 
Economically  Achievable 

The  Agency  is  proposing  to  establish 
B.^T  for  each  of  the  two  subcategories 
on  the  equivalent  technology  basis  as 
BPT.  Accordingly,  there  would  be  no 
additional  costs  associated  with  the 
BAT  regulations. 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging 
(Subcategory  C) 

EPA  is  proposing  to  establish  BAT 
limitations  for  this  subcategor>'  that  are 
equivalent  to  the  limitations  established 
for  BPT.  Since  BPT  requires  zero 
discharge  of  process  wastewater 
pollutants  and  there  can  be  no  more 
stringent  limitations,  EPA  believes  an 
equivalent  technology  basis  is 
appropriate  for  BAT.  EPA  believes  that 
there  are  no  additional  costs  associated 
with  establishing  these  limits. 

B.  Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
Establishments  (Subcategory  E) 

EPA  is  proposing  to  establish  BAT 
limitations  for  this  subcategory  that  are 
equivalent  to  the  limitation  established 
for  BPT.  Since  BPT  requires  zero 
discharge  of  process  wastewater 
pollutants  and  there  can  be  no  more 


stringent  limitations,  EPA  believes  an 
equivalent  technology  basis  is 
appropriate  for  BAT. 

XII.  Pretreatment  Standards  for 
Existing  Sources 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging 
(Subcategory  C) 

1.  Options  Selection 

The  Agency  is  proposing  to  establish 
PSES  at  the  zero  discharge  level.  The 
best  available  technologies  identified  es 
a  basis  for  these  proposed  standards 
consist  of  recycle  and  reuse  of 
wastewater  and  treatment,  where 
necessary,  of  wastewater  by  the 
Universal  Treatment  System  prior  to 
recycle/reuse. 

EPA's  detailed  evaluation  of  the 
technology-based  options  is  described 
in  the  following  paragraphs  of  this 
section  of  the  preamble.  This  evaluation 
utilizes  as  a  basis  the  results  of  the 
industry  survey,  which  focused  on 
facilities  involved  in  formulating, 
packaging  and  repackaging  the  272 
active  ingredients  that  were  covered  in 
the  recently  promulgated  (September 
28,  1993,  58  FR  50637)  manufacturing 
effluent  guidelines  and  standards.  Based 
on  sample  results  of  the  survey  there  are 
an  estimated  2439  facilities  involved  in 
formulating,  packaging  and  repackaging 
the  272  active  ingredients.  Information 
obtained  primarily  from  OPP  Section  7 
data  bases  on  registered  products,  and 
also  from  the  survey  and  EPA  facility 
visits  and  sampling  episodes  were  used 
to  evaluate  approximately  1300  of  the 
2400  facilities  with  respect  to  product 
lines  that  formulate,  package  or 
repackage  process  both  the  272  active 
ingredients  and  other  active  ingredients 
covered  by  this  proposed  rule.  As  a 
second  phase  of  the  evaluation, 
approximately  1500  facilities  that 
process  only  the  non-272  active 
ingredients  were  evaluated.  These 
facilities  were  identified  from  the  FlHtA 
registration  data  for  the  base  year  of 
1988.  Based  on  the  formulating, 
packaging  and  repackaging  practices 
and  the  types  of  products  being  similar 
or  the  same  at  these  facilities  as  that 
seen  and/or  reported  as  part  of  the  data 
base  for  the  272  active  ingredients.  EPA 
has  extrapolated  the  detailed  evaluation 
of  the  272  active  ingredients  to  propose 
coverage  of  all  PFPR  facilities  and 
refilling  establishments.  EPA  visited  51 
PFPR  facilities  to  conduct  a  technical 
inspection  of  the  facilities,  their 
production  processes,  wastewater 
generation,  pollution  prevention  and 
wastewater  treatment  practices.  Of  those 
51  facilities  39  also  formulate,  package 
or  repackage  pesticide  products 
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containing  the  non-272  active 
ingredient(s).  Based  on  observations  and 
discussions  with  facility  personnel,  EPA 
believes  that  the  production  practices, 
pollution  prevention  practices  and 
treatment  practices  (where  they  exist) 
are  the  same  for  the  products  containing 
the  272  active  ingredients  and  the 
products  containing  the  non-272  active 
ingredients. 

The  only  FIFRA  registered  products 
that  would  not  be  covered  by  this  PSES 
proposal  are  pesticide  products 
containing  the  active  ingredient  sodium 
hypochlorite  (also  called  bleach).  EPA 
proposes  to  exclude  sodium 
hypochlorite  from  the  applicability  of 
PSES  because  it  is  commonly  classified 
as  an  inorganic  chemical  even  though  it 
has  registered  pesticidal  uses.  EFA  notes 
that  it  would  he  inappropriate  to 
combine  wastewater  generated  from 
formulating,  packaging  or  repackaging 
sodium  hj-pochiorite  with  wastewater 
from  other  active  ingredie  its  due  to  the 
high  probability  that  the  sodium 
hypochlorite  will  react  w.th  organic 
active  ingredients  and  in'.Tis,  generating 
chlorinated  organics-  Thus,  EPA  expects 
that  wastewaters  generated  from  the 
formulating,  packaging;  and  repackaging 
of  sodium  hypochiorile  are  kept 
separate  from  othor  PtPR  wastewaters 
even  in  facilities  where  they  co-exist 
(900  facilities  formulate,  package  or 
repackage  sodium  hypochlorite  only). 
Because  sodium  hypochlorite  is 
commonly  classified  as  an  inorganic 
chemical  and  not  as  a  pesticide  and 
because  sodium  hypochlorite  PFPR 
waste  streams  are  generally  expected  to 
be  segregated  and  treated  separately 
from  the  remaining  PFPR  waste  streams, 
EPA  proposes  not  to  include  sodium 
hypochlorite  PFPR  waste  streams  within 
the  scope  of  today's  proposed 
regulations  for  indirect  dischargers. 
Instead,  EPA  believes  that  sodium 
hypochlorite  formulating,  packaging 
and  repackaging  waste  streams  would 
be  more  appropriately  included  within 
the  coverage  of  future  effluent 
guidelines  rulemakings  in  other 
industry  categories,  e.g.,  inorganic 
chemicals. 

EPA  recognizes  that  the  existing  BPT 
zero  discharge  requirement  would  apply 
to  the  sodium  hypochlorite  PFPR  direct 
dischargers.  EPA  is  not  proposing  to 
amend  that  requirement,  since  it  has 
been  in  place  since  the  1978  BPT 
rulemaking  and  there  is  no  infomiation 
that  this  approach  should  be  changed. 
However,  EPA  invites  comment  on 
whether  to  exclude  sodium 
hypochlorite  PFPR  waste  streams  from 
the  regulations  for  both  indirect  and 
direct  dischargers.  EPA  also  invites 
I  omment  on  whether  to  expand  the  list 


of  active  ingredients  excluded  from 
coverage  should  data  become  available 
that  other  specific  active  ingredients  are 
like  sodium  hypochlorite  in  that  they 
act  as  strong  oxidizing  agents  and 
process  wastewaters  should  not  be 
combined  with  other  pesticide  active 
ingredients  through  process  wastewater 
treatment.  Alternatively,  if  EPA  receives 
information  indicating  that  sodium 
hypochlorite  is  not  as  different  from  the 
other  ingredients  that  are  formnlaled, 
packaged  or  repackaged  as  EPA 
believes,  then  EPA  may  decide  to 
include  sodium  hypochlorite  discharges 
within  the  PSES  coverage  in  the  final 
rule,  and  would  make  no  changes  to  the 
rule's  coverage  with  respect  to  direct 
dischargers. 

EPA's  survey  of  the  pesticide 
formulating  and  packaging  subcategory 
projects  that  out  of  an  estimated  1300 
facilities,  formulating,  packaging  and 
repackaging  the  272  active  ingredients 
that  were  the  focus  of  the  survey,  669 
are  achieving  zero  discharge  of  process 
wastewater.  Virtually  all  of  the 
estimated  633  discharging  facilities  are 
indirect  dischargers.  Of  the  zero 
discharge  facilities,  half  reported  that 
they  do  not  use  water  for  any  of  the 
purposes  identified  as  being  process- 
related  sources  of  wastewater.  The 
estimated  342  other  facilities  reported 
generating  wastewater  and  achieving 
zero  discharge  of  that  wastewater 
throu^  a  combination  of  direct  recycle, 
treatment  and  recycle,  or  off-site 
disposal.  EPA  assumes  that  many  of 
these  342  facilities  would  be 
discharging  directly,  if  it  were  allowed. 
EPA  examined  the  wastewater  disposal 
practices  of  these  facilities  and  made  a 
determination  of  what  constituted  the 
best  available  technologies  which  serve 
as  the  basis  for  PSES. 

Indirect  dischargers  in  the  pesticide 
formulating,  packaging  and  repackaging 
industry,  use  as  raw  materials  many 
nonconventional  pollutants  (such  as  the 
active  ingredients)  and  priority 
pollutants.  They  may  be  expected  to 
discharge  many  of  these  pollutants  to 
POTWs  at  significant  mass  or 
concertration  levels,  or  both.  EPA 
estimates  that  indirect  dischargers  of 
products  containing  one  or  more  of  the 
272  organic  pesticides  annually 
discharge  approximately  115,400 
pounds  of  wastewater  pollutants  to 
POTWs. 

EPA  determines  which  pollutants  to 
regulate  in  PSES  on  the  basis  of  whether 
or  not  they  pass  through,  interfere  with, 
or  are  incompatible  with  the  operation 
of  POTWs  (including  interference  with 
sludge  practices).  A  pollutant  is  deemed 
pass  through  when  the  average 
percentage  removed  nationwide  by 


well-operated  POTWs  (those  meeting 
secondary  treatment  requirements)  is 
less  than  the  percentage  removed  by 
directly  discharging  facilities  applying 
BAT  for  that  pollutant. 

As  with  the  pesticide  manufacturing 
rule  (58  FR  50637,  September  28. 1993), 
EPA  has  very  little  empirical  data  on  the 
active  ingredient  removals  actually 
achieved  by  POTWs.  Therefore,  the 
Agency  is  relying  on  lab  data  to  estimate 
the  active  ingredient  removal 
performance  that  would  be  achieved  by 
biotreatment  at  well-operated  POTWs 
applying  secondary  treatment.  The 
results  of  this  laboratory  study  are 
reported  in  the  Domestic  Sewage  Study 
(DSS)  (Report  to  Congress  on  the 
Discharge  of  Hazardous  Waste  to 
Publicly  Owmed  Treatment  Works, 
February  1986,  EPA/'53O-SW-86-O04). 
The  DSS  provides  laboratory  data  under 
ideal  conditions  to  estimate 
biotreatment  removal  efficiencies  at 
POTWs  for  different  organic  active 
ingredients  structural  groups. 

EPA  has  identified  zero  discharge  of 
wastewater  pollutants  as  achievable 
with  the  best  available  technology,  and 
this  translates  to  100  percent  removal  of 
active  ingredient  pollutants,  which  is 
considerably  greater  than  the  removals 
achieved  by  biotreatm.ent  under 
laboratory  conditions  for  the  active 
ingredients.  For  each  of  these  active 
ingredient  structural  groups,  the  DSS 
shows  that  average  BAT  removal 
efficiencies  are  considerably  greater 
than  the  average  active  ingredient 
removals  achieved  by  biotreatment 
under  laboratory  conditions  for  each  of 
the  active  ingredients  (100  percent 
removal  by  the  technologies  identified 
as  BAT  versus  an  optimistic  estimate  of 
50  percent  or  less  removal  by  the  POTW 
as  reported  in  the  DSS).  Accordingly,  all 
active  ingredients  were  deemed  to  pass 
through  the  treatment  systems  at 
POTWs. 

The  active  ingredients  that  are 
formulated,  packaged  or  repackaged  into 
pesticide  products  at  a  given  facility  are 
expected  to  always  be  present  in  the 
process  wastewater.  Since  EPA's  pass 
through  analysis  indicates  that  all  active 
ingredients  pass  through,  and  the 
facility  would  be  required  to  achieve 
zero  discharge  of  the  active  ingredient, 
it  would  be  inappropriate  to  exempt 
phenol  or  2.4-dimethylphenol  (or  any 
other  priority  pollutant)  from  regulation 
on  the  basis  that  they  do  not  pass 
through  a  PO'RV  (as  EPA  did  in  the 
recent  pesticides  manufacturers 
rulemaking).  This  is  because  these  two 
priority  pollutants,  which  have  been 
determined  to  be  compatible  with  well- 
operated  secondary  treatment,  will 
never  be  the  only  pollutants  present  in 
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a  wastewater  stream  resulting  from 
pesticide  formulating,  packaging  or 
repackaging. 

PFPR  facilities  often  generate 
wastewater  on  multiple  production 
lines.  Because  the  wastewater  volumes 
are  usually  small,  however,  it  is  not 
practical  to  operate  dedicated 
wastewater  treatment  systems  to  serve 
individual  lines.  Recognizing  the  need 
for  operational  simplicity.  EPA  believes 
that  centralized  wastewater  treatment  is 
more  appropriate  and  has 
conceptualized  a  single  BAT  treatment 
system  for  PFPR  facilities  that  the 
Agency  is  terming  the  "Universal 
Treatment  System."  As  envisioned  by 
EPA.  the  Universal  Treatment  Systern 
would  be  sized  to  handle  small  volumes 
of  wastewater  on  a  batch  basis  and 
would  combine  the  most  commonly 
used  treatment  technologies  for 
pesticide  active  ingredients,  hydrolysis, 
chemical  precipitation,  chemical 
oxidation,  and  activated  carbon,  with 
one  or  more  pretreatment  steps,  such  as 
emulsion  breaking,  solids  settling,  and 
filtration.  The  BAT  performance  of  the 
three  active  ingredient  treatment 
technologies  is  well  demonstrated  and 
they  serve  as  the  full  or  partial  basis  for 
most  of  the  manufacturers'  active 
ingredient  limitation.s. 

The  pesticide  formulating,  packaging 
and  repackaging  wastewater  is  expected 
to  contain  the  constituents  of  the 
pesticide  product  being  formulated.  It 
could  be  possible  that  a  facility  would 
formulate  and  package,  for  example  a 
product  containing  an  active  ingredient 
that  is  best  treated  by  hydrolysis  and 
another  product  that  contains  an  active 
ingredient  that  is  best  treated  by 
chemical  oxidation.  The  Universal 
Treatment  System  is  expected  to  be 
flexible  in  that  it  can  handle  these 
diverse  treatment  requirements.  This 
system  can  treat  pesticide  formulating, 
packaging  or  repackaging  wastewater 
with  hydrolysis,  chemical  oxidation, 
chemical  precipitation  and  activated 
carbon  or  a  combination  of  these 
technologies  depending  on  the  active 
ingredients  needing  to  be  controlled. 
The  Universal  Treatment  System  also 
can  accompUsh  chemical/thermal 
emulsion  breaking,  which  controls 
emulsifiers  and  surfactants  that  are 
added  to  some  pesticide  products  as 
inert  ingredients.  Emulsion  breaking 
may  be  needed  as  an  initial  step  to 
improve  the  treatability  of  the 
wastewater.  As  described  previously  in 
Section  V  of  this  preamble,  the  Agency 
conducted  a  treatability  study  using 
pesticide  formulating,  packaging  and 
repackaging  process  wastewater  from 
two  facilities  to  demonstrate  the 


performance  of  the  Universal  Treatment 
System. 

EPA  envisions  the  Universal 
Treatment  System  as  being  a  flexible 
treatment  system  that  can  treat  for  a 
variety  of  active  ingredients,  be  sized  to 
handle  the  small  volumes  generated  by 
pesticide  formulating,  packaging  and 
repackaging  facilities,  and  be  operated 
on  a  batch  basis.  EPA  expects  that  the 
majority  of  facilities  needing  treatment 
will  need  less  than  the  full  array  of 
control  technologies  provided  in  the 
Universal  Treatment  System. 

EPA  believes  the  Universal  Treatment 
System  including  pretreatment  for 
emulsifiers/surfactants  where  needed 
and  pollution  prevention  practices  and 
water  conservation  that  lead  to  the 
recycle/reuse  of  the  treated  wastewaters, 
reflects  the  best  available  technology  for 
this  PSES  rulemaking.  However  these 
are  by  no  means  the  only  technologies 
available  to  achieve  the  proposed 
standards.  For  example,  as  described 
previously  in  Section  VIII  of  this 
preamble,  three  of  the  facilities  sampled 
employed  an  ultrafiltration  membrane 
separation  technology  or  cross- flow 
filtration  that  operates  in  a  similar 
manner  in  combination  with  activated 
carbon  technology-.  The  full  Universal 
Treatment  System  may  not  currently  be 
available  on  a  commercial  basis  as  an 
off-the-shelf  system,  but  EPA  believes 
that  in  many  cases  there  are 
commercially  available  systems  that 
will  be  suitable  for  a  specific  facility's 
needs.  Many  of  the  pesticide 
formulating,  packaging  or  repackaging 
facilities  that  do  have  treatment  have 
purcha.sed  off-the-shelf  treatment  units 
such  as  ultrafiltration  or  cross- flow 
filtration  membranes  and  activated 
carbon  systems. 

Based  on  the  BAT  technology 
identified  by  EPA,  EPA  developed  five 
regulatory  options  that  were  considered 
for  PSES.  The  Agency  estimated  the  cost 
and  pollutant  removal  expected  to  be 
incurred  for  each  option  and  evaluated 
the  economic  impacts  and  cost 
effectiveness  of  these  options.  The 
Agency  selected  the  proposed  regulatory 
approach  based  on  the  economic  and 
technological  achievabilify  of  the 
options. 

The  options  considered  for  PSES  are 
as  follows: 

Option  t  would  set  numeric  discharge 
limits  for  various  pollutants  based  on  end-of- 
pipe  treatment  for  the  entire  wastewater 
volume  currently  generated  by  PFPR 
facilities  through  the  Universal  Treatment 
System  and  discharge  of  the  entire  volume  to 
POTWs. 

Option  2  adds  ptollution  prevention  by 
requiring  zero  discharge  of  process 
wastewater  pollutants  for  wastewaters 


generated  from  cleaning  the  interiors  of 
formulating  and  packaging  equipment  and 
raw  material  and  shipping  containers,  which 
can  be  recycled  back  into  the  product  to 
recover  the  product  value  in  the  wastewaters. 
Numeric  discharge  limits  would  h)e  set  for 
other  wastewaters.which  would  still  be 
expected  to  be  treated  through  the  Universal 
Treatment  System  and  discharged  to  POTVVs. 

Option  3  would  he  based  on  the  same 
technology  and  pollution  prevention 
practices  as  the  Option  2.  BAT  for  this 
option,  however,  would  include  recycling  of 
all  process  wastewater  by  recycling  the 
wastewater  back  to  the  facility  in  some  cases 
after  treatment  through  the  Universal 
Treatment  System  instead  of  allowing  a 
discharge  after  treatment. 

Option  3/S  is  the  same  as  Option  3  for  all 
PFPR  facilities,  except  for  those  facilities  that 
formulate  package,  or  repackage  sanitizer 
active  ingredients  and  whose  sanitizer 
production  is  less  than  265.000  lbs/>T  Based 
on  the  level  of  impacts  imposed  on  facilities 
that  formulate,  package  or  repackage  these 
small  quantities  of  sanitizer  active 
ingredients  (sanitizer  active  ingredients  arw 
defined  in  Table  8  of  the  regulation)  and  the 
small  amounts  of  pollutant  discharges  from 
non-interior  sources  at  sanitizer  facilities. 
EPA  developed  this  option  which  requires 
the  achievement  of  zero  discharge  of  intenor 
wastewaters  only.  Other  wastewater  sources 
generated  by  formulating  packaging  or 
repackaging  using  sanitizer  active  ingredients 
at  these  facilities  would  not  be  subject  to 
pretreatment  standards. 

Option  4  incorporates  the  pKiilution 
prevention  aspects  of  Options  2  and  3.  but 
instead  of  treatment,  assumes  that 
wastewaters  that  cannot  be  ret  ycled  will  be 
disposed  of  by  off-site  incineration. 

Option  5  is  based  on  di.sposal  of  all 
wastewater  through  off-site  incineration. 

Option  3/S  proposes  to  exempt  the 
non-interior  streams  at  facilities  that 
formulate,  package  or  repackage  less 
than  265.000  Ib/yr  sanitizer  products  for 
the  following  reasons:  The  sanitizers 
segment  is  composed  almost  entirely  of 
small  businesses.  The  projected  impacts 
of  this  rulemaking  on  them  are  more 
significant  than  they  are  on  other  PFPR 
facilities  due  primarily  to  the  costs  of 
having  to  install  treatment  for  their  non- 
interior  streams.  The  amount  of 
pollutants  associated  with  their  non- 
interior  streams  is  small — about  22 
toxic-weighted  pound  equivalents  per 
year  out  of  a  total  toxic  weighted 
loading  of  12  million  toxic  pounds 
generated  by  this  industry.  Therefore, 
excluding  their  non-interior  streams 
from  coverage  results  in  basically  the 
same  overall  reduction  in  pollutants 
discharged  by  the  PFP  industry  but 
significantly  eases  the  burden  on  these 
small  entities  (see  Section  XTV  below). 
This  is  consistent  with  the  objectives  of 
the  Regulatory  Flexibility  Act.  which 
directs  agencies  to  examine  "any 
significant  alternatives  to  the  proposed 
rule  which  accomplish  the  stated 
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objectives  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities."  (RFA  Section  603). 
Section  603  also  specifically  mentions 
exemptions  from  coverage  of  the  rule  as 
one  type  of  alternative  that  could  be 
examined.  EPA  also  notes  that  sanitizer 
products,  in  contrast  to  most  other 
pesticide  products,  are  intended  to  be' 
discharged  to  sinks  and  drains  with 
normal  use  and  therefore  large 
quantities  of  the  products  themselves 
(apart  from  the  PFP  waste  streams)  end 
up  at  the  POT\V.  EPA  is  not  aware  that 
these  products  are  causing  any 
interferences  at  POTWs.  Further, 
discharging  this  small  additional 
amount  of  sanitizer  chemicals — 22 
pound-equivalents  per  year — to  POTWs 
would  not  materially  increase  the  total 
amount  of  these  chemicals  being 
discharged  to  POTWs. 

Option  1  is  more  costly  and  estimated 
to  cause  more  economic  impacts  than 
Options  2.  3,  and  3/S  due  to  a  higher 
volume  of  water  that  is  costed  for 
treatment  through  the  Universal 
Treatment  System.  Options  2  and  3  are 
estimated  to  have  the  same  costs  and 
level  of  economic  impacts  since  both 
options  are  based  on  the  same 
technology.  For  simplification  and 
because  the  technology  is  essentially 
identical  the  costs  are  assumed  to  be 
identical. 

In  reality  Option  3  costs  could  be 
lower  than  Option  2.  because  sampling 
data  indicate  that  facilities  which  do 
treat  wastewater  for  recycling  back  to 
the  facility  do  not  always  achieve  the 
same  degree  of  pollutant  removal  from 
the  wastewater  that  would  be  required 
to  comply  with  numeric  standards  (see 
Section  V  of  the  Technical  Development 
Document).  However,  Option  3  requires 
the  treated  wastewater  to  be  recycled 
rather  than  discharged  thus  achieving 
greater  pollutant  removals  than  Option 
2.  Options  3/S  is  less  costly  than 
Options  2  and  3,  and  is  expected  to 
cause  fewer  economic  impacts.  Option  4 
is  more  costly  than  Options  1  through 
3/S  and  Option  5  is  more  costly  than 
Option  4.  though  both  achieve  the  same 
degree  of  wastewater  pollution  control 
as  Option  3. 

In  order  to  provide  coverage  of  this 
proposed  rule  to  the  facilities 
formulating,  packaging  and  repackaging 
the  additional  PAIs  not  included  as  part 
of  the  272  PAIs  identified  in  the  sur\ey. 
an  additional  Option  3/S.l  was 
evaluated.  This  Option  was  costed  to 
include  facility  costs  for  control  of  the 
additional  non-272  at  facilities  costed 
for  Option  3/S  and  approximately  1500 
additional  facilities  with  only  non-272 
PAIS. 


Based  on  the  evaluation  of  the 
additional  facilities  Option  3/S.l  has 
been  selected  to  be  the  basis  for 
pretreatment  standards  for  existing 
sources.  This  selection  provides  a  basis 
for  PSES  that  is  consistent  with 
requirements  for  direct  dischargers. 
Option  3/Sl  represents  the  performance 
of  the  best  available  technology 
economically  achievable,  incorporating 
the  best  existing  practices  of  pollution 
prevention,  recycle/reuse,  water 
conservation  and  wastewater  treatment 
in  this  subcategory.  Based  on  the 
analysis  comparing  the  various  options 
showing  Option  3/S  to  be  less  costly  the 
Agency  believes  that  Option  3/S.l 
imposes  lesser  costs  than  all  other 
options  would  if  their  coverage  was 
expanded,  and  achieves  greater 
pollutant  removals  than  Options  1  and 
2  with  expanded  coverage.  Options  3,  4 
and  5  which  require  zero  discharge  from 
all  wastewater  sources  remove  only 
sligiitly  more  pollutants  due  to  small 
production  sanitizer  chemical  facilities 
being  required  to  treat  and  recycle  their 
exterior  wastewater  sources.  Since  EPA 
as  part  of  its  analysis  in  accordance  with 
the  Reguletory  Flexibility  Act,  has 
determined  that  the  costs  and  impacts 
associated  with  installing  treatment 
systems  to  recycle  non-interior 
wastewater  sources  at  small  production 
sanitizer  facilities  can  be  reduced  and 
the  associated  pollutant  discharges  are 
small  (see  section  XIV  of  this  preamble). 
Option  3/S.l  was  selected.  Thus.  EPA  is 
proposing  to  establish  separate 
standards  for  the  formulating,  packaging 
and  repackaging  of  sanitizer  chemicals 
when  total  sanitizer  product  is  less  than 
265.000  Ibs/yr,  which  require  these 
sanitizer  facilities  to  achieve  zero 
discharge  from  interior  wastewater 
sources  only.  The  production  cut-off  of 
265,000  Ibs/yr  represents  the  production 
level  of  the  largest  facility  that  is 
projected  to  benefit  by  an  exemption  of 
wastewater  treatment  requirements  for 
non-interior  wastewater  sources.  This 
production  level  applies  to  a  facility's 
sum  total  pounds  of  all  sanitizer 
registered  products  containing  one  or 
more  of  the  sanitizer  active  ingredients 
listed  on  Table  8  of  the  regulation  and 
no  other  ective  ingredients. 

EPA  has  estimated  the  costs 
associated  with  the  sur\'ey  database  for 
the  272  active  ingredients.  Option  3/S 
would  cost  $26.9  million  annually  and 
would  result  in  one  facility  closure  and 
147  product  line  closures  or 
conversions.  The  expanded  coverage  of 
all  active  ingredients  (except  for  sodium 
hypochlorite)  is  estimated  to  increase 
the  costs  to  a  final  total  of  $56.1  million 
annually  and  would  result  in  an 


estimated  2  plant  closures,  and  256 
product  line  closures  or  conversions. 

EPA  expects  that  many  facilities 
which  formulate,  package  or  repackage 
both  pesticide  chemicals  and  sanitizer 
chemicals  will  not  realize  any 
significant  relief  in  their  regulatory 
requirements  through  Option  3/S  (and 
3/S.l)  as  compared  to  Option  3.  This  is 
because  the  non-interior  waste  streams 
which  the  Agency  is  proposing  to 
exclude  from  coverage  (equipment 
exterior  cleaning,  Fioor  washing. 
laborator>'  equipment  cleaning,  safety 
equipment  cleaning,  air  pollution 
scrubbers  and  contaminated 
storrawater)  for  the  sanitizer  chemicals 
tend  to  be  related  to  the  activities 
occurring  throughout  the  facility  not  to 
specific  products  or  even  specific 
production  lines.  Therefore,  unless  a 
combined  facility  has  dedicated  lines 
that  physically  separate  the  sanitizer 
and  non-sanitizer  wastewaters,  the  non- 
interior  PFPR  waste  streams  will 
contain  both  sanitizer  and  non-sanitizer 
chemicals  and  therefore  will  he 
controlled  by  the  pretreatment 
standards  for  the  non-sanitizer 
chemicals  active  ingredients.  EPA 
emphasizes  that  products  which  contain 
a  sanitizer  active  ingredient  and  non- 
sanitizer  active  ingredient  shall  be 
considered  not  subject  to  the  sanitizer 
exemption. 

EPA  has  not  provided  the  same 
exemption  for  small  sanitizer  facilities 
in  the  BPT.  BAT  and  BCT  regulations. 
EPA  has  evaluated  whether  this  would 
be  appropriate,  but  could  find  no  basis 
for  expanding  the  exemption.  The  BPT 
requirements  have  covered  all  PFPR 
waste  streams  since  those  requirements 
were  issued  in  1978.  and  EPA  believes 
there  is  no  reason  to  relax  those 
requirements.  However.  EPA  invites 
comments  on  this  issue.  The  Agency 
would  consider  revising  the  BPT,  BCT 
and  BAT  regulations  to  be  consistent 
with  the  PSES  standards  with  respect  to 
the  small  sanitizer  facilities  exemption 
if  new  information  and  comments 
indicate  that  extending  that  exemption 
to  the  direct  discharger  facilities  would 
be  appropriate  (i.e..  based  on  the  ability 
to  relieve  significant  impacts  on  small 
direct  discharge  entities  while 
sacrificing  only  a  small  number  of  toxic- 
weighted  pounds). 

The  following  discussion  of  the 
Options  considered  reflects  estimated 
costs  and  loadings  for  the  wastewater 
generated  from  formulating,  packaging 
or  repackaging  the  272  active 
ingredients  only. 

Option  1  is  estimated  to  cost  $33.6 
million  annually  for  the  2400  facilities 
analyzed,  and  would  remove  an 
estimated  111.653  pounds  of  active 
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ingredients  per  year.  EPA's  analysis  of 
the  impacts  of  these  costs  projects  that 
eleven  plants  would  close  and  189 
plants  would  discontinue  their 
pesticides  production  (i.e.  would  have 
line  conversions).  EPA's  estimates  are 
based  on  the  cost  required  to  install  a 
Universal  Treatment  System,  including 
one  or  more  of  the  identified  Universal 
Treatment  System  control  technologies 
and  holding  tanks,  pumps,  and  piping 
as  needed.  For  ease  of  analysis,  EPA 
assumed  conser\atively  that  this  cost 
would  be  impostjd  on  all  facilities  that 
currently  discharge  to  POTVVs  and  that 
no  existing  facilities  would  have  any 
savings  due  to  treatment  already  in 
place.  EPA  estimated  costs  on  a  plant- 
by-plant  basis  for  all  plants  sur\'eyed 
that  reported  discharge  of  process 
wastewater  to  a  POT\V.  Although  there 
are  a  small  number  of  surveyed  facilities 
that  reported  treating  their  wastewater 
prior  to  discharging  it  to  a  POT\V,  in 
most  cases  this  treatment  was  not 
intended  to  control  active  ingredients. 
For  the  majority  of  facilities.  EPA  costed 
treatment  technology  (and  equipment  to 
accomplish  recycle  and  reuse  as 
needed)  for  the  total  volume  rep>orted  in 
the  questionnaire  as  being  discharged 
currently.  For  facilities  that  are  engaged 
in  both  pesticide  manufacturing  and 
formulating,  packaging  or  repackaging 
EPA  assumed  that  costs  would  be 
incurred  for  PFPR  wastewater  treatment 
and  recycle  and  reuse  equipment 
believed  to  be  needed  beyond  the 
equipment  these  facilities  already  have 
in  place. 

Option  1  was  rejected  because  it  does 
not  incorporate  any  recycle  or  water 
conservation,  pollution  prevention 
techniques  that  are  widely 
demonstrated  and  practiced  in  this 
industry.  Therefore,  it  does  not 
represent  the  best  available  technology. 
Also,  the  Agency  would  be  unable  to 
control  the  discharge  of  all  pollutants 
due  to  a  lack  of  analytical  methods  for 
some  active  ingredients.  EPA  also  notes 
that  Option  1  would  require  significant 
additional  data  on  a  large  number  of 
pollutants  for  which  the  Agency  would 
have  to  establish  standards  and  for 
which  facilities  would  need  to  monitor. 
EPA  did  consider  setting  standards  for 
one  or  more  pollutants  that  could  be 
used  as  surrogates  for  the  active 
ingredients  and  other  priority 
pollutants.  The  Agenc>'  considered,  for 
e.xample,  using  immunoassays  as  a  less 
expensive  alternate  method  for 
demonstrating  compliance.  EPA 
performed  tests  using  these 
immunoassay  techniques  as  written  up 
in  Environmental  Lab;  June/July  1993, 
Vol.  5.  Number  3.  page  27.  As  stated  in 


this  article,  the  immunoassay  tests 
appear  to  work  reasonably  well  if  the 
monitoring  involves  a  relatively  small 
number  of  analytes  overall. 

However,  since  there  are  only  a  few 
ingredient-specific  immunoassay  tests 
available,  EPA  does  not  consider  this 
method  of  determining  compliance  to  be 
feasible  at  present.  EPA  also  considered 
the  possibility  of  using  Total  Organic 
Carbon  (TOC)  or  the  Chemical  Oxygen 
Demand  (COD)  as  measures  of  the 
performance  of  wastewater  treatment  in 
removing  active  ingredients  and  other 
pollutants.  This  alternative  was  also 
rejected  because  it  would  be  very 
difficult  to  estabhsh  a  specific 
concentration  of  TOC  or  COD  that 
would  reflect  adequate  treatment  and 
removal  of  the  active  ingredients  and 
other  pollutants  for  all  of  the  diverse 
wastewater  matrices  found  at  pesticide 
formulating,  packaging  or  repackaging 
facilities.  Lastly,  the  Agency  gave  some 
consideration  to  a  measurement  of  the 
toxicity  of  the  wastewater.  This  was  also 
rejected,  because  toxicity  measurements 
are  in  no  way  specific  to  any  given 
pollutant  and  they  are  not  expected  to 
be  sensitive  at  the  levels  that  represent 
good  wastewater  treatment. 

To  alleviate  tlie  burden  associated 
with  monitoring  for  each  specific 
regulated  pollutant  would  have  required 
EPA  to  identify  a  suitable  surrogate 
pollutant  in  each  case  for  formulating, 
packaging  or  repackaging  facihties. 
which  was  not  possible. 

Option  2  is  estimated  to  cost  $28.7 
million  annually  for  the  2400  facilities, 
and  would  be  expected  to  remove 
111,683  pounds  of  active  ingredients 
per  year.  The  estimated  costs  for  Option 
2  are  slightly  lower  than  the  estimated 
costs  for  Option  1.  due  to  a  lower 
volume  of  wastewater  that  is  expected 
to  be  treated  by  the  Universal  Treatment 
System.  Since  EPA  b€lie\"es  that 
wastewrater  from  rinsing  the  interior  of 
shipping  containers  can  be  directly 
added  to  the  product  being  formulated, 
EPA  has  estimated  that  no  cost  is 
associated  with  the  recycle  of  this 
stream.  EPA  has  estimated  the  cost  of 
holding  the  rinsate  from  cleaning 
equipment  interiors  and  bulk  storage 
tanks.  This  cost  is  based  on  the  greatest 
volume  expected  to  be  generated  over  a 
90  day  period.  EPA  has  assumed  that 
facilities  will  hold  these  wastewater 
sources  no  longer  than  90  days  in  order 
to  avoid  the  possibility  of  being 
classified  a  RCRA  waste  storage  facility, 
and  separate  holding  tanks  to  avoid 
cross-contamination  of  wastewater  were 
costed  for  each  product  the  facility 
reported  making.  If  there  is  a  gap  in 
production  of  greater  than  90-days 
based  on  the  reported  production 


schedule  for  a  given  product  it  was 
assumed  that  the  volume  would  be 
combined  with  other  pesticide  process 
wastewater  for  treatment  through  the 
Universal  Treatment  System.  Generally, 
wastewater  volumes  from  interior 
cleaning  were  costed  for  recycle  only 
and  were  not  part  of  the  hydraulic  load 
that  was  costed  for  treatment  through 
the  Universal  Treatment  System. 
Therefore  the  Universal  Treatment 
System  can  be  smaller  than  the  system 
costed  for  Option  1.  EPA  estimates  that 
the  economic  impact  of  Option  2  would 
be  one  possible  plant  closure  and  192 
line  conversions. 

Option  2  was  rejected  even  though  it 
does  incorporate  pollution  prevention 
practices,  because  it  does  not  represent 
the  best  available  technologies,  i.e.  the 
best  performance  of  facilities  in  this 
subcategory.  In  addition.  EPA  would 
still  need  to  establish  standards  for  a 
long  Hst  of  pollutants  and  there  would 
still  be  some  pollutants  for  w+iich  the 
discharge  would  be  uncontrolled.  As 
discussed  previously  an  estimated  669 
of  the  1305  PFPR  (not  including  refilling 
establishments)  facilities  are  achieving 
zero  discharge.  EPA  generally  could 
find  no  significant  difference  between 
facilities  that  use  but  do  not  discharge 
wastewater  versus  facilities  that  do 
discharge.  There  is  generally  no 
significant  difference  in  production 
processes,  volumes  produced,  type  of 
products  made,  active  ingredients  used, 
geographic  location  or  any  other  factor. 
Therefore.  Option  2  for  PSES  was  also 
rejected  because  it  would  allow  a 
discharge  and  thus  result  in  largely 
inconsistent  requirements  for  PSES 
compared  to  BPT/BAT  for  direct 
dischargers. 

Option  3  is  also  estimated  to  cost 
$28.7  million  annually  for  the  2400 
facilities  and  resuh  in  one  plant  closure 
and  188  product  line  closures  or 
conversions.  However  Option  3  is 
estimated  to  remove  111,996  pounds  per 
year  of  active  ingredient  pollutants.  As 
discussed  previously.  EPA  has  proposed 
to  select  not  Option  3  bdTa  variation  of 
Option  3  in  which  the  costs  and 
economic  impacts  associated  are 
reduced  for  the  small  sanitizer  facilities. 
(See  Section  XIV  of  this  preamble  for 
more  detailed  discussion). 

Options  4  and  5  were  rejected  because 
they  rely  on  transferring  wastewater 
pollutants  to  other  media  as  part  of  their 
approach.  In  addition  their  very  high 
cost  would  resuh  in  greater  economic 
impacts  on  many  facilities.  Option  4  is 
estimated  to  cost  $290  million  and 
Option  5  is  estimated  to  cost  $364 
million  for  the  24(X3  facihties.  The 
projected  economic  impacts  include  8 
plant  closures  for  both  Options  with  193 
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product  line  closures  or  conversions  for 
Option  4  and  230  product  line  closures 
or  conversions  for  Option  5.  It  should  be 
noted  that  there  are  small  numbers  of 
facilities  that  could  find  it  less 
expensive  to  practice  pollution 
prevention  on  the  interior  cleaning 
wastewaters  and  send  the  rest  of  their 
pesticide  formulating,  packaging  or 
repackaging  wastewater  off-site  for 
disposal  than  it  will  be  for  therri  to 
install  a  treatment  system  to  handle 
these  wastes.  EPA  is  providing 
suggestions  for  handling  wastewaters 
and  treating  and/or  recycling  them  in  an 
efficient,  low-cost  manner  such  that 
these  facilities  can  be  dissuaded  from 
opting  to  transfer  wastewater  pollutants 
to  other  media.  (See  Technical 
Development  Document  for  details.) 

2.  Cost  Estimates 

EPA  estimated  industry-wide  costs  for 
these  five  options  by  estimating  costs  on 
a  plant-by-plant  basis  for  the  707 
facilities  involved  in  the  survey.  These 
costs  were  used  to  estimate  costs  for  the 
2400  facilities  that  are  represented  by 
the  survey.  Each  of  the  surveyed 
facilities  that  use  and  discharge 
wastewater  to  the  POT\V  was  costed  for 
each  option.  For  the  second  phase  of  the 
evaluation  (facilities  processing  both  the 
272  and  the  non-272  active  ingredienS) 
additional  costs  were  determined  based 
on  the  survey  responses.  For  facilities 
processing  only  the  non-272  active 
ingredients,  costs  were  estimated  based 
on  the  results  of  costing  compliance 
with  the  proposed  rule  for  the  2400 
facilities  for  which  the  detailed 
information  was  developed.  Based  on 
the  additional  1500  facilities  processing 
only  the  non-272  PAIs,  as  identified  in 
the  FIFRA  data  base,  and  taking  into 
account  the  estimated  number  of  these 
facilities  that  would  already  be  at  zero 
discharge  based  on  the  surveyed 
population  of  facilities,  311  of  the  1500 
PFPR  facilities  were  estimated  to  incur 
costs.  This  is  proportional  to  the  507 
PFPR  facilities  which  were  costed  in  the 
costing  evaluation  for  the  272  PAIs. 
Since  the  practices  and  types  of 
products  are  expected  to  be  the  same  for 
facilities  processing  both  the  272  active 
ingredients  in  the  survey  data  base  and 
the  other  active  ingredients  (non-272 
active  ingredients)  covered  by  the 
proposed  rule,  the  distribution  of  costs 
was  estimated  to  be  the  same  for  both 
populations  of  facilities.  Including  the 
additional  costs  for  the  311  PFPR 
facilities  To  formulate,  package,  and/or 
repackage  non-272  PAIs,  the  additional 
annualized  cost  associated  with  the 
extended  coverage  of  the  proposed  rule 
for  PFPR  facilities  is  $20.5  million,  with 
818  PFPR  facilities  incurring  costs.  EPA 


also  estimated  that  there  could  be  an 
additional  13  manufacturing/ 
fonnulating,  packaging  and  repackaging 
facilities  that  make  products  containing 
only  non-272  active  ingredients.  Using 
the  same  approach  as  above  EPA 
estimates  there  may  be  a  cost  of  $5.8 
million  annualized  cost  associated  with 
their  compliance,  and  an  additional  $3.7 
million  annualized  cost  for  the  original 
22  PFPR/manufacturers.  This  results  in 
a  total  annualized  cost  of  $56.1  million 
for  the  proposed  option. 

With  respect  to  tne  detailed  costing 
evaluation  for  the  2439  out  of  the  3879 
facilities.  EPA  began  by  establishing  a 
hierarchy  with  which  to  estimate  the 
costs  fof  all  wastewaters. 

•  EPA  assumps  that  any  wastewater  stream 
achieving  zero  discharge  to  surface  waters  as 
of  1988  would  not  be  attected  by  these 
regul.itions  and  so  no  additional  cost  was 
included, 

•  Any  wastewater  stream  generated  by 
rinsing  drums  or  shipping  containers  is 
assumed  lo  be  reused  in  product 
formuiailons  without  storage  at  no  additional 
cost  to  tile  facility. 

•  Wastewater  streams  generated  by  rinsing 
bulk  storage  containers  ^ire  assumed  to  be 
temporarily  stored  and  later  reused  on  site. 
Facilities  would  incur  costs  associated  with 
this  storage. 

•  Wa.stewater  streams  generated  by 
cleaning  the  interiors  of  posticide 
formulating  and  packaging  equipment  are 
assumed  to  be  tempmranly  stored  and  later 
reused  in  product  formulation  where 
possible,  or  treated  (as  discussed  l)€low)  and 
reused  on  site.  Facilities  would  incur  costs 
associatad  with  this  storage. 

•  Wastewater  contained  in  waste  streams 
that  are  generated  by  cleaning  pesticide 
formulating  and  packaging  equipment  with 
tx)th  water  and  solvent  streams  is  assumed  to 
he  kept  separate  from  the  solvent  and  treated 
and  reused  on  site.  When  switching  from  a 
solvent  to  a  water-based  product  a  facility 
typically  rinses  the  equipment  first  with  the 
solvent,  (which  can  be  reused  in  the  next 
formulation)  followed  by  a  water  rinse. 
Although  this  water  rinse  may  contain  small 
quantities  of  solvent,  the  Agency  believes 
this  water  can  be  treated  on-site  and  reused. 
Facilities  would  incur  costs  associated  with 
this  treatment  and  storage. 

Under  the  selected  regulatory 
approach  wastewater  generated  from 
cleaning  out  the  interiors  would  be 
reused  as  diluent  in  the  next  batch  of 
the  same  product  to  be  formulated,  thus 
recovering  the  product  value  of  this 
wastewater.  However,  some  facilities 
reported  cleaning  equipment  interiors  in 
a  way  that  may  preclude  the 
wastewater's  reuse.  The  Agency  believes 
that  these  facilities  can  change  their 
cleaning  practices  or  change  their 
equipment  configurations  such  that  they 
will  be  able  to  reuse  these  waste 
streams.  Without  the  facility-specific 
information  needed  to  assess  how  each 


facility  might  do  this,  the  Agency  has 
taken  the  following  approach  to  costing 
for  these  interior  waste  streams. 

•  Organic  based  Solvents  used  for  cleaning 
are  not  expected  to  be  discharged  to  a  POTW 
and  are  not  included  in  the  estimates  of  cost. 
EPA's  survey  data  base  indicates  that 
companies  generally  prefer  for  cost  or  other 
reasons  to  keep  solvents  separate  from 
wastewaters  and  not  discharge  them  to 
POTWs.  Often  companies  can  reuse  solvents 
or  burn  or  sell  them  for  their  fuel  content. 

•  Cleaning  with  inert  materials  (besides 
water)  or  mechanical  cleaning  (e.g.  scraping) 
are  not  expected  to  result  in  a  wastewater 
source  and  are  not  included  in  the  estimates 
of  cost. 

•  Cleaning  wafer  that  is  currently  being 
recycled  or  reused  is  already  complying  with 
the  regulatory  approach  and  therefore  is  not 
included  in  the  estimates  of  cost. 

•  Cleaning  water  that  is  disjKwed  of  off-site 
and  not  to  a  POTW  is  already  complying 
with  the  regulatory  approach  in  that  it  is  not 
discharged  directly  to  surface  waters  or 
indirectly  through  a  POTW  and  therefore  is 
not  included  in  the  estimates  of  cost. 

In  the  case  of  cleaning  the  interior  of 
equipment  with  water  only,  the 
following  factors  were  also  considered: 

o.  Lines  that  do  not  formulate.  It  is 
assumed  that  wastewater  generated  by 
cleaning  lines  that  are  not  used  to 
formulate  products  (i.e.,  those  lines 
used  exclusively  for  packaging  or 
repackaging  pesticide  product)  is  unable 
to  be  reused  directly  in  product 
formulations,  since  no  pesticide 
products  are  formulated  on  these  lines. 
_^hese  waste  streams  were  costed  for 
ti^patment  and  reuse  or  off-site 
ihGjneration. 

b.  Lines  that  handle  dry  or 
emulsifiable  concentrate  products.  On 
lines  where  emulsifiable  concentrates 
were  formulated  and  packaged, 
wastewater  generated  from  cleaning 
equipment  interiors  was  assumed  not  to 
be  reusable  in  the  product.  Since  it  is 
impossible  to  determine  the  portion  of 
water  generated  on  the  line  which  is 
due  to  only  these  emulsifiable 
concentrate  products,  EPA  assumed  that 
all  the  water  reported  for  those  lines 
could  not  be  reused.  Therefore, 
formulation  and  packaging  lines 
producing  either  emulsifiable 
concentrate  or  dry  products  were  costed 
for  treatment  and  reuse  or  off-site 
incineration. 

c.  Toll  or  contract  formulating. 
Facilities  that  generate  water  during 
cleaning  and  are  toll  or  contract 
formulators  (i.e.,  the  facility  provides 
the  formulating  and  packaging  of  the 
pesticide  products  as  a  service)  may  not 
have  a  consistent  base  of  production. 
EPA  assiunes  that  they  may  not  make  a 
product  more  than  once  in  any  given 
time  period  and  therefore  may  not  be 
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able  to  reuse  cleaning  water  directly 
into  product  formulations.  Therefore, 
toll  or  contract  formulation  and 
packaging  facilities  were  costed  for 
treatment  and  reuse  or  off-site 
incineration. 

d.  Lines  that  have  a  break  in 
operations  greater  than  90  days. 
Wastewater  generated  from  cleaning 
equipment  interiors  that  will  not  be 
used  to  formulate  that  product  for  more 
than  90  days  (i.e..  the  facility  repo.'led 
that  the  line  was  not  producing 
pesticide  products  during  four  or  more 
consecutive  months  in  1988)  could  be 
affected  by  RCRA  or  similar  state  storage 
rules.  EPA  assumed  that  a  portion  of  the 
water  generated  on  the  line  is  unable  to 
be  reused  in  product  formulation.  This 
was  costed  for  treatment  and  reuse  or 
off-site  incineration. 

Some  lines  produced  pesticide  during 
only  one  period  in  the  year.  In  these 
cases,  EPA  assumed  that  equal  volumes 
of  water  would  be  generated  for  each 
cleaning;  therefore,  the  total  volume  was 
divided  by  the  number  of  occurrences  to 
determine  the  volume  of  water 
generated  during  each  cleaning.  This 
volume  was  used  to  estimate  the  cost  of 
treatment  and  reuse  or  off-site  disposal 
of  the  last  cleanout  performed.  The 
remaining  volume  of  water  was  costed 
for  storage  and  direct  reuse  back  into  the 
product. 

Some  lines  may  be  unable  to  reuse 
untreated  water  AH  interior  cleaning 
water  from  these  lines  was  costed  for 
treatment  and  reuse  or  off-site 
incineration  along  with  the  facilities' 
non-interior  process  wastewater. 

e.  Zj'nes  that  have  special  cleaning 
operations.  Some  facilities  generate 
wastewater  from  spec;ial  cleaning 
operations,  as  opposed  to  routine  or 
product  changeover  cleaning,  and  have 
more  than  one  product  on  the  line. 
(Lines  with  only  one  product  are 
assumed  to  be  able  to  reuse  water 
directly  in  the  product  formulation.)  In 
situations  where  these  lines  handle  the 
same  active  ingredients  in  all  the 
products,  EPA  assumed  the  cleaning 
wastewaters  could  be  reused  directly  in 
the  product  formulations. 

Other  facilities  may  have  some 
difficulty  reusing  water  from  these 
operations  directly  into  product 
formulations  with  their  current 
practices.  Special  cleanings  are 
presumed  to  be  unplanned  and  may 
result  in  large  quantities  of  wastewaters 
that  are  contaminated  by  multiple 
products.  In  these  cases,  the  special 
cleaning  water  was  costed  for  treatment 
and  reuse  or  off-site  incineration. 

/.  Lines  that  generate  more  volume 
:ban  could  potentially  be  reused  in  the 
product.  Based  on  t'le  available 


information,  EPA  believes  some 
facilities  may  generate  more  water  from 
cleaning  operations  than  could  be 
reu.sed.  EPA  used  the  following 
approach  to  estimate  this  under  the 
following  conditions: 

(1)  The  pounds  of  active  ingredient 
reported  to  he  in  the  product  were  calculated. 
The  percent  of  active  mgredient(s)  provided 
by  the  faciiity  in  Section  3  of  the 
questionnaire  was  used  to  defennlne  this 
value:  (Total  Pounds  Produced  x  Total  % 
Active  iagred)eiit)=Total  Pounds  Active 
Ingredient. 

(2)  The  cala!lale<i  pounds  of  active 
ingredient  were  subtracted  from  the  total 
pounds  of  product  to  determine  the  pounds 
of  inert  ingredieats  (especially  diluent): 
(Total  Pounds  Produced  -  Pound  of  Active 
Ingredient)=Pounds  of  Inert  Ingredients. 

(3)  The  pounds  of  inert  ingredients 
remaining  were  converted  to  galiuns: 
(Pounds  of  Inert  Ingredients/8.34  pounds/ 
gallons)=Gallons  of  Inert  Ingredients. 

(4)  Assume  that  cleaning  water  could  be 
used  to  make  up  50  percent  of  this  vo'ume: 
(Gallons  of  Inert  Ingredients  x  50 
p>erreiit)=Ga'ilons  of  water  that  can  bt;  reused. 

[S]  Compare  this  v"dlue  to  ih"  volume  of 
interior  equipment  cleaning  w  astewater 
generated  on  the  line:  - 

For:  Gallons  of  water  that  can  be  reused  5 
Total  interior  equipment  cle«n:ng,  water  is 
costed  for  reuse  in  the  product. 

For:  Gallons  of  water  that  can  be  reused  > 
Total  interior  equipment  cleaning,  water  is 
costed  for  trealnitrnt  and  r.-use  or  off  site 
incineration. 

Other  conditions  were  reported  in  the 
questionnaires  and  were  costed  in  the 
following  ways: 

•  Lines  with  multiple  cleaning  sequences 
and  different  steps  in  eacJi  sequence,  often 
mixing  water  witli  other  strpw  such  as 
abrasives  or  deiergcnis,  were  costed  for  off- 
site  disposal  or  trtjaUnent  and  reuse.  Tl;is  is 
becaiise  the  effect  of  using  the  abrasives  or 
detergents  along  with  water  to  clean 
equipment  results  in  adding  a  r onta.miiiant  to 
the  wastewater  that  is  not  a  ronstltucnt  of  the 
product  and  could  thus  render  the 
wastewater  incompatible  for  direi  t  p^^x^uct 
recover,-  and  reuse  without  treatment. 

•  Lines  with  detergent  solutions  use<i  to 
clcs'n  the  interiors  of  equipment  were  costed 
for  treatment  and  rt'use. 

•  Lines  in  which  the  water  used  to  clean 
equipment  interiors  becomes  contaminated 
with  solvents  also  used  on  the  same  line 
were  costed  for  treatment  and  reuse. 

All  other  wastewater  streams  ("non- 
interior  streams")  are  assumed  to  be 
treated  and  reused  on-site  or  hauled  for 
off-site  incineration,  depending  on  the 
option  costed.  EPA's  cost  m.odel  for 
wastewater  treatment  was  initially 
based  on  the  model  used  to  estimate 
costs  for  the  pesticide  manufacturers 
rulem.aking  effort.  EPA  refined  that 
model  to  enable  costs  and  loadings  to  be 
estimated  for  all  wafer-using  pesticide 
formulating,  packaging  or  repacLiging 
facilities  in  the  surveyed  population. 


The  Universal  Treatment  System 
identified  as  BAT/PSES  technology ,  and 
assumed  in  the  cost  model  to  be 
required,  consists  in  part,  of  raw 
wastewater  storage  tanks.  Storage  tank 
capacity  was  costed  to  hold  as  much 
volume  as  is  assumed  to  be  generated 
during  three  months  or  the  facility's 
maximum  wastewater  volume  generated 
at  one  time  in  1988,  whichever  volume 
is  larger.  The  system  also  includes  a 
jacketed  process  treatment  vessel  in 
which  emulsion  breaking,  chemical 
oxidation,  sulfide  precipitation  and 
hydrolysis  will  take  place,  an  activated 
carbon  system  consisting  of  a  feed 
storage  tank,  a  grit  pre-filter.  a  three-bed 
adsorber  unit  (and.  if  size  required,  a 
backwash  system),  and  effluent  stora^> 
tanks  equal  in  capacity  to  the  raw 
wastewater  storage. 

A  review  of  pesticide  manufacturing 
treatability  data  reveals  that  activated 
carbon,  chemical  oxidation,  and 
hydrolysis  are  the  most  common  BAT 
technologies  used  to  treat  pesticide 
active  ingredients.  These  technologies 
are  expected  to  be  capable  of  treating 
any  and  all  active  ingredients  in  PFPR 
waste  streams  to  levels  that  will  allow 
recycle/reuse  and  thus  would  result  in 
zero  discharge  of  wastewaters.  (.See 
previous  discussion  of  the  Universal 
Treatment  System  treatability  .study.) 

The  model  calculates  costs  for  B.AT 
under  the  assumption  that  hydrolysis 
and  chemical  oxidation  are  carried  out 
only  when  required  (based  upon  the 
treatability  information  for  each  active 
ingredieni  available  f-cm  tiie  pt,'sli<.idt^ 
manufacturer  rule  ddtabase  or  data 
transfers  as  de«;ribed  previously  in 
Section  V).  Emulsion  breaking 
pretreatment  and  activated  carl>on 
adsorption,  however,  are  always 
assumed  to  be  c.a.'-ried  out  on  the 
wastewater  and  thertfcire  their  costs  are 
always  included.  This  approach  is 
cnnser\ative,  because  it  is  likely  that  not 
all  facilities  will  reed  to  use  einulsion 
breaking  to  treat  their  wastewaters. 

The  input  data  required  by  the  cost 
model  consist  of  facilify-spei.ific 
wastewater  flow  data,  facility-specific 
influent  adive  ingredient  concentration 
data,  active  ingn'dient  treatability  d-ita, 
and  active  ingredient  analytical  melhod 
data.  These  data  are  used  to  calculate 
current  and  proposed  active  ir.gredient 
loadings,  to  size  and  cost  the  treatment 
system,  and  to  cost  monitoring  of  the 
treated  wastewater.  The  flow  data  were 
obtained  from  the  PFPR  questionnaire 
responses.  The  concentration  data  were 
obtained  from  EPA  sampling  at  seven 
PFPR  facilities.  Both  sets  of  data  are 
stored  in  the  pesticide  formulating  data 
base. 
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The  cost  model  determines  the 
quarterly  wastewater  volumes  and  the 
maximum  wastewater  volume  needing 
treatment  at  any  one  time.  These  values 
are  used  to  size  the  raw  wastewater 
storage  tanks  in  the  Universal  Treatment 
System. 

Active  ingredient  loadings  were 
estimated  on  a  stream-by-stream  basis 
by  first  identifying  the  active 
ingredients  that  could  be  in  each  stream 
and  then  extrapolating  sampling  data  to 
set  an  influent  concentration  for  each 
active  ingredient  in  each  stream.  It  was 
assumed  that  each  active  ingredient 
contained  in  the  pesticide  product 
would  be  contained  in  the  wastewater 
streams  generated  by  the  production 
line  for  that  product.  It  was  also 
assumed  that  all  active  ingredients 
formulated,  packaged  or  repackaged  by 
each  facility  would  be  in  the  facility's 
non-line  specific  wastewater  streams. 
The  concentration  of  each  active 
ingredient  in  the  facility's  commingled 
wastewater  was  then  estimated  by 
dividing  the  sum  of  the  stream-speciHc 
loadings  for  each  active  ingredient  by 
the  total  facility  pesticide  formulating, 
packaging  or  repackaging  wastewater 
flow. 

The  active  ingredient  concentrations 
for  each  stream  were  extrapolated  from 
the  sam.pling  data  in  the  pesticide 
formulating,  packaging  or  repackaging 
analytical  database  (and  were  sorted  by 
stream  type  and  active  ingredient).  Due 
to  the  lack  of  concentration  data  for 
numerous  active  ingredients  in  the 
process  wastewater  streams, 
concentration  values  were  extrapolated 
from  available  active  ingredient  stream 
data  to  other  active  ingredients  within 
that  particular  stream  type  for  which  no 
characterization  data  exist.  The 
following  methodology  was  used: 

•  AcUial  active  ingredient  concentration 
data  were  used  when  available; 

•  Active  ingredient  concentration  data 
were  transferred  to  structurally  similar  active 
ingredients  for  the  same  source  of 
wastewater;  and 

•  Median  values  of  all  the  active 
ingredient  concentration  data  points  for  the 
same  stream  type  were  transferred  to  all 
remaining  active  ingredients  lacking 
characterization  data. 

The  median  active  ingredient 
concentrations  are  assumed  to 
reasonably  reflect  what  is  likely  to  be 
found  in  the  wastewater.  To  check  this, 
comparison  was  made  of  the  calculated 
load  of  the  commingled  waste  streams 
based  on  the  median  concentration 
values  and  the  actual  loading  observed 
in  the  wastewater  samples  at  two 
sampled  facilities.  The  two  values  were 
reasonably  close. 


The  active  ingredient  treatability  data 
used  in  the  cost  model  were  principally 
taken  from  the  pesticide  manufacturers 
data  base  or  from  treatability  studies  as 
described  previously  under  the 
discussion  of  data  transfers.  The 
following  methodology  was  applied: 

•  Active  ingrf^dients  with  pesticide 
manufacturing  B.^T  technologies  of 
hydrolysis. chemical  oxidation,  or  activated 
carbon  adsorption  (the  technologies  used  in 
the  "Universal  Treatment  System")  were 
assumed  lo  he  treated  by  these  technologies 
in  the  cost  model,  to  the  same  effluent 
concentrations  set  under  the  manufacturing 
rulemaking  (58  FR  50637).  This  assumption 
results  in  conservative  cost  estimates  since 
the  sampling  data  from  the  PFPR  facilities 
that  are  treating  to  recycle  their  wastewater 
sometimes  had  higher  concentrations  of 
pollutant*  in  their  treated  wastewater  than 
the  manufacturing  limits  would  have 
allowed,  yet  they  still  reuse  their  treated 
wastewater  in  various  non-interior  process 
related  uses. 

•  For  pesticide  active  ingredients  (PAls) 
that  have  pesticide  manufacturing  limitations 
which  are  based  on  one  of  the  UTS 
technologies  (i.e.,  activated  carbon, 
hydrolysis,  chemical  oxidation,  chemical 
precipitation),  achievable  effluent 
concentrations  were  based  on  LTA 
concentrations  from  data  derived  from  the 
development  of  the  pesticide  manufacturing 
effluent  limitations  guidelines.  When 
pesticide  manufacturing  limitations  existed 
but  were  not  based  on  one  of  the  UTS 
technolofies  mentioned  above,  treatability 
data  for  one  of  the  UTS  technologies  was 
used  to  beck  up  the  manufacturing  LTA 
concentration.  When  pesticide 
manufacturing  limitations  did  not  exist,  EP.A 
transferred  LTA  concentration  data  within 
strutural  groups  (using  the  highest  LTA  in 
the  strutural  group).  When  there  was  no  LTA 
for  any  PAI  within  a  given  strutural  group, 
EPA  transferred  the  90th  fKTcentile  highest 
LTA.  which  means  that  90%  of  the  PAIs  with 
manufacturing  limits  have  LTAs  less  than  the 
transferred  limit. 

Active  ingredient  analytical  methods 
and  associated  costs  were  used  to 
calculate  effluent  monitoring  costs  for 
each  facility.  The  anal>1ical  methods 
and  costs  were  obtained  by: 

•  Usirjg  the  actual  methods  and  costs, 
obtained  from  laboratories'  rates,  for  those 
active  ingredients  for  which  EPA  has 
approved  methods; 

•  Using  the  same  method(s)  as  for 
structurafiy  similar  active  ingredients  for  the 
active  ingredients  without  approved 
methods.  In  cases  where  more  than  one 
method  is  available  for  structurally-similar 
active  ingredients,  the  most  expensive 
method  is  used  to  calculate  costs; 

•  Using  an  average  monitoring  cost  of  S200 
for  those  active  ingredients  lacking  analytical 
methods  for  structurally-similar  active 
ingredients.  This  cost  assumes  that  a  method 
would  become  available,  and  is  based  on  the 
cost  analytical  laboratories  have  charged  EPA 
to  analyze  for  pesticide  active  ingredients  in 
EPA's  Siwnpling  program. 


EPA  estimated  costs  for  monitoring 
active  ingredient  concentrations  for 
Options  1,2,3  and  3/S.  Option  3  and  3/ 
S  (and  3S.1)  would  not  require 
monitoring  of  pollutant  concentrations 
to  demonstrate  compliance.  However, 
the  Agency  assumes  facilities  may 
monitor  wastewater  after  treatment  and 
before  recycling  or  reusing  it  to  ensure 
it  has  been  adequately  treated.  To  be 
conservative  EPA  has  assiuned  all 
facilities  will  incur  this  monitoring  cost. 
In  actuality,  many  facilities  do  not 
perform  analyses  to  determine  active 
ingredient  concentrations.  However, 
they  usually  do  perform  some  type  of 
quality  check.  It  can  vary  from  visual 
inspection  to  measuring  a  parameter 
such  as  density,  COD  or  TSS  to  actually 
measuring  the  concentration  of  the 
active  ingredient  as  done  by  some  large 
facilities. 

EPA  estimated  the  number  of  days 
each  facility  discharged  in  1988  as  well 
as  the  number  of  days  each  facility 
would  discharge  under  the  proposed 
regulatory  options.  Because  the  number 
of  discharge  «iays  was  not  provided  by 
pesticide  fonnulating,  packaging  or 
repackaging  facilities  in  the 
questionnaire,  EPA  estimated  1988 
discharge  days  based  on  the  number  of 
days  that  facilities  operated  their 
individual  pesticide  formulating, 
packaging  or  repackaging  lines  in  1988. 
Facilities  reported  the  number  of  days 
each  line  was  used  to  produce  pesticide 
products  in  1988  and  which  months 
each  line  was  in  operation,  but  did  not 
report  the  total  number  of  days  that  the 
entire  pesticide  formulating,  packaging 
or  repackaging  facility  was  in  operation. 
In  order  to  account  for  overlap  when  a 
facility  operated  multiple  lines 
producing  pesticide  products  during  the 
same  days,  EPA  compared  the  total 
number  of  days  reported  for  all 
pesticide  formulating,  packaging  or 
repackaging  lines  at  each  facility  with 
22  days  per  month  for  each  month  the 
facTRty  was  in  operation  (assumes  most 
facilities  operated  five  days  per  week). 
EPA  then  selected  the  smallest  of  these 
estimations  to  be  the  number  of 
discharge  days.  For  the  two  proposed 
discharge  options,  facilities  are  assumed 
to  discharge  wastewater,  at  a  minimiun, 
once  per  each  calendar  quarter  that  they 
are  in  operation. 

See  Section  8  of  the  Technical 
Development  Document  for  a  detailed 
discussion  of  the  engineering  and 
technical  analysis  that  is  the  basis  of  the 
cost  e,stimates. 
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B.  Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
Establishments  Whose  Principal 
Business  Is  Retail  Sales  (Subcategory  E) 

EPA  is  today  proposing  to  establish 
pretreatment  standards  for  refilling 
establis'^rnents  that  repackage 
agricultural  pesticide  products  based  on 
achieving  zero  discharge  of  wastewater 
pollutants  to  POTVVs.  Using  the  same 
approach  to  evaluating  the  pass  through 
of  wastewater  pollutants  as  is  discussed 
for  Subcategory  C,  EPA  expects  that  the 
pesticide  active  ingredient  pollutants 
present  in  process  wastewaters  from 
refilling  operations  will  pass  through 
POTVV's.  As  with  pass  through  analysis 
for  Subcategory  C,  an  optimistic 
estimate  of  50  percent  removal  of  active 
ingredients  using  well-operated 
secondary  treatment  at  POTVVs  does  not 
come  close  to  matching  100  percent 
removal  achieved  by  the  proposed  BAT 
level  treatment.  As  with  Subcategory-  C, 
EPA  assumes  that  the  active  ingredient 
will  alwdys  be  present  in  the  wastewater 
from  refilling  establishments. 

The  best  available  technology 
identified  for  this  proposal  is  secondary 
containment  of  bulk  storage  areas  and 
loading  pads,  plus  the  collection  and 
holding  of  rinsates,  contaminated 
stormwater  and  leaks  and  spills.  The 
Agency's  Office  of  Pesticide  Programs 
has  proposed  a  regulation  under  FIFRA 
that  would  require  refilling 
establi.shments  for  agricultural 
pesticides  to  build  secondary 
containment  structures  and  loading 
pads  to  certain  specifications  (59  FR 
6712.  February  11.  1994).  Of  the 
estimated  1134  facilities  (based  on  the 
1988  survey)  that  would  be  affected  by 
today's  proposal,  EPA's  questionnaire 
responses  indicate  that  98  percent  or  an 
estimated  1101  already  achieve  zero 
discharge,  primarily  by  holding 
contaminated  wastewater  and  reusing  it 
as  make-up  water.  Thus,  this  practice 
not  only  eliminates  the  discharge  of 
wastewater  but  also  allows  the  facility 
to  recover  the  value  of  the  product  in 
the  wastewater.  The  average  volume  of 
wastewater  discharged  by  refilling 
establishments  is  estimated  to  be  78 
gallons  per  year  per  facility.  EPA 
assumes  volumes  of  this  magnitude  can 
be  held  in  a  minibulk  container  until 
such  a  time  as  it  can  be  reused.  EPA 
estimates  the  cost  of  a  minibulk 
container  to  be  about  $300  capital 
investment.  EPA  finds  the  costs  are 
economically  achievable  (see  Section 
XIV). 


XIII.  New  Source  Performance 
Standards  and  Pretreatment  Standards 
for  New  Sources 

A.  Pesticide  Chemicals  Formulating, 
Packaging  and  Repackaging 
(Subcategory  C) 

EPA  is  proposing  to  establish  NSPS  as 
zero  discharge,  equivalent  to  the  BAT 
requirements  for  existing  sources.  Zero 
discharge  represents  best  available  and 
best  demonstrated  technology  for  the 
pesticide  formulating,  packaging  and 
repackaging  subcategory  as  a  whole.  The 
economic  impact  analysis  for  existing 
sources  shows  that  this  regulatory 
approach  (termed  Option  3  in  the 
discussion  above)  would  be 
economically  achievable  for  the 
industry.  EPA  believes  that  new  sources 
will  be  able  to  comply  at  costs  that  are 
similar  to  or  less  than  the  costs  for 
existing  sources,  because  new  sources 
can  apply  control  technologies 
(including  dedicated  lines  and 
pre.ssurized  hoses  for  equipment 
cleaning)  more  efficiently  than  sources 
that  need  to  retrofit  for  those 
technologies.  EPA's  analysis  concludes 
that  a  zero  discharge  requirement  for 
new  source  direct  di.schargers  would  be 
economically  achievable  and  would  not 
be  a  barrier  to  entr}-. 

EPA  is  proposing  to  set  pretreatment 
standards  for  new  sources  (which  cover 
indirect  dischargers)  equivalent  to  the 
NSPS  standards  (which  cover  direct 
dischargers),  i.e.,  at  zero  di.scharge  for 
all  PFPR  waste  streams.  For  the  reasons 
stated  above  with  respect  to  the  NSPS 
standards,  EPA  finds  that  the  PSNS 
regulations  would  be  economicrilv 
achievable  and  not  a  barrier  to  eniry. 

Although  EPA  has  proposed  to 
exempt  the  non-interior  waste  streams 
of  the  small  sanitizers  from  this  zero 
discharge  requirement  for  existing 
pretreatment  facilities  (PSES),  EPA  is 
not  proposing  to  include  this  same 
exemption  for  the  new  source 
pretreatment  facilities  (PSNS).  The 
rationale  for  finding  that  the  exemption 
for  those  sanitizer  waste  streams  is 
appropriate  for  existing  sources  is  based 
on  EPA's  findings  that  the  impacts  on 
existing  small  entities  would  be 
significantly  reduced  by  the  exemption 
while  the  associated  additional  loading 
of  toxic  pollutants  would  be  small.  With 
respect  to  new  source  pretreaters,  EPA 
does  not  have  sufficient  information  to 
conclude  that  the  size  and  economic 
conditions  of  those  new  sources,  the 
impacts  on  those  new  sources,  and  the 
associated  loadings  of  toxic  pollutants, 
would  justify  a  similar  exemption  for 
the  non-interior  wa.ste  streams  for 
sanitizer  facilities.  EPA  solicits 
comments  on  these  conclusions. 


In  addition.  EPA  has  proposed  to  set 
a  zero  discharge  requirement  for  NSPS. 
also  without  any  exemption  for 
sanitizers'  waste  streams,  based  on  the 
proposal  to  set  BAT  at  zero  discharge  for 
all  waste  streams  and  the  finding  that 
NSPS  should  be  set  at  a  level  at  least  as 
stringent  as  BAT.  EPA  has  stated 
ehsewhere  in  today's  preamble  that. 
based  on  comments  and  new 
information,  it  would  consider  varying 
the  final  rule  to  exempt  the  sanitizers' 
non-interior  waste  streams  in  the  BAT 
regulations  as  well  as  in  the  PSES 
standards.  Even  if  EPA  were  to  do  so. 
it  would  be  likely  that  NSPS  would  still 
be  set  at  zero  discharge  vvjthout  any 
exemption  for  sanitizers,  for  the  reasons 
discussed  above  as  to  why  EI^^  is  not 
proposing  to  include  an  exemption  for 
sanitizers  in  the  PSNS  regulations. 

B.  Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
Establishments  (Subcategor\-  E) 

EPA  is  proposing  to  establish  NSPS 
and  PSNS  as  equivalent  to  the  zero 
discharge  BAT  requirements  for  existing 
sources.  Since  EPA  has  determined  that 
zero  discharge  requirements  for  existing 
sources  are  economi;;.-,!!-,  jiii.yvable 
EPA  al.so  concludes  that  NSPS  and 
PSNS  regulations  would  he 
economically  achievahlo  and  would  not 
be  a  barrier  to  entr\'  for  new  sources. 

XIV.  Economic  Considerations 

A.  Introduction 

EPA's  economic  impact  c.sfr.sment  is 
.set  forth  in  the  report  iitif(i  'Economic 
Impact  Analysi:;  of  Proposed  Effluent 
Limitations  Gaidf  lines  r.no  S'andnrds 
for  the  Pesticide  Fomiuiatint;, 
Packaging,  and  RepackaqiUf^  Industry" 
(hereinafter  '  EIA").  This  r.^purt 
estimates  the  economic  vfU-iA  of 
compliance  with  the  proposed 
regulation  in  terms  of  f.-K.ility  closures, 
conversions  of  production  lines  to 
ahemate  activities,  and  compli;ince 
costs  as  a  percentage  of  facilitv 
revenues.  Firm-level  impGcts,  local 
community  impacts,  inteniaiional  trade 
effects,  effects  on  new  pestii  ide 
formulating,  packaging,  and  repackaging 
(PFPR)  facilities,  and  t-sti.Tiati^s  of  the 
cost  savings  of  pollution  prevention 
techniques  are  al.so  presented.  A 
Regulatory  Flexibility  Analysis  detailing 
the  small  business  impacts  for  this 
industry  is  also  included  in  the  EIA.  In 
addition,  EPA  conducted  an  analysis  of 
the  cost-effectiveness  of  the  regulatory 
options.  The  report,  "Cost-Effectiveness 
Analysis  of  Proposed  Effiuent 
Limitations  Guidelines  and  Standards  of 
Performance  for  the  Pesticide 
Formulgting/Packaging/Repackaging 
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Industry"  is  included  in  the  record  of 
this  rule-making. 

As  previously  discussed,  projection  of 
economic   .npacts  relies  heavily  on  the 
responses  to  the  questionnaire 
distributed  to  PFPR  facilities  by  EPA 
under  the  authority  of  Section  308  of  the 
Clean  Water  Act.  EPA  sent  the 
questionnaire,  requesting  both  technical 
and  economic  information,  to  707 
facihties,  representing  3.241  facilities  in 
the  population.  (See  Section  V.A.2  for 
details.)  Data  from  the  questionnaires 
are  used  to  project  economic  impacts  for 
PFPR  facilities  using  one  or  more  of  the 
272  pesticide  active  ingredients  (PAJs) 
or  classes  of  PAIs  that  were  the  focus  of 
the  survey.  As  previously  mentioned, 
based  on  results  from  the  survey, 
quantitative  estimates  of  PFPR  activities 
were  computed  for  the  entire  U.S. 
population  of  PFPR  facilities  using  the 
original  272  PAIs  considered  for 
regulation.  The  remainder  of  the 
discussion  of  economic  impacts  will 
report  onlv  these  national  stratified 
estimates,  unless  otherwise  indicated. 

EPA  also  performed  analyses  and 
developed  population-level  estimates 
encompassing  the  additional  PAIs  not 
on  the  original  list  of  272  PAIs  studied 
for  regulation.  The  results  from  these 
analyses  are  reported  in  Preamble 
Section  XIV.L,  Assessment  of  Economic 
Impacts  Including  Additional  PAIs  Not 
on  the  Original  List  of  272  PAIs  Studied 
for  Regulation.  Except  in  that  section  of 
the  Preamble,  the  economic  impact 
estimates  presented  in  this  section 
pertain  only  to  the  use  of  the  272  PAIs 
originally  studied  for  regulation.  In 
section  XTV.L.,  the  discussion  of  impact 
estimates  includes  the  additional  (non- 
272)  PAIs  to  distinguish  the  findings 
that  encompass  the  additional  PAIs 
from  those  presented  elsewhere  that 
pertain  to  the  original  li.st  of  272  PAIs 
studied  for  regulation. 

The  list  •.  f  272  PAIs  on  which  this 
detailed  analysis  is  based  matches  the 
list  of  PAIs  considered  for  regulation  in 
the  recent  effluent  guidelines 
rulemaking  for  the  pesticide 
manufacturing  industry.  (See  Section 
V. A  for  the  derivation  of  the  list  of  the 
272  PAIs.)  However,  EPA  believes  that 
the  financial  characteristics  of  the 
facilities  surveyed  on  the  basis  of  using 
one  or  more  of  the  272  PAIs  are 
representative  of  the  entire  PFPR 
industry,  regardless  of  the  particular 
active  ingredients  that  a  facility 
formulates,  packages,  or  repackages. 
Based  on  the  responses  to  the  survey,  an 
estimated  2,439  population  facihties 
remained  in  the  PFPR  business  as  of 
1990  (the  year  the  Section  308 
Economic  Survey  was  conducted).  An 
estimated  1,806  facihties  both  operate  in 


the  PFPR  business  and  use  water  in 
their  PFPR  operations.  Six  hundred 
fifty-two  of  these  facilities  also 
discharge  PFPR  wastewater  either 
directly  to  bodies  of  water  or  to  POTVVs. 
These  Vk'ater  discharging  facilities  may 
be  subject  to  cost  increases  as  a  result 
of  today's  proposed  effluent  limitations 
guidelines  and  standards. 

Based  on  the  questionnaire,  the  598 
facilities  for  which  costs  of  complying 
with  PSES  were  estimated  all  discharge 
to  POTWs.  PSES  regulations  are 
proposed  for  two  subcategories  based  on 
technical  and  economic  differences 
exhibited  between  the  subcategories: 
Subcategory'  C  applies  to  wastewaters 
containing  any  pesticide  active 
ingredients  (PAIs)  except  for  sodium 
hypochlorite.  Within  Subcategory  C,  a 
subgroup  of  chemicals  is  defined  for 
certain  PAIs  which  are  used  as 
sanitizers.i  The  PAIs  are  listed  on  Table 
8  of  the  regulation. 

The  second  subcategory.  Subcategory 
E,  applies  to  the  wastewater  streams 
generated  by  refilling  establishments 
that  repackage  agriailtural  chemicals 
and  whose  principal  business  is  retail 
sales.  The  economic  basis  for  creating 
the  subcategories  is  discussed  in  the 
methodology  section  below.  Many  other 
factors  including  differences  in  raw 
materials,  geographic  locations,  plant 
age,  etc.  are  considered  when  the 
Agency  subcategorizes  an  industry. 
These  ether  factors  are  discussed  in 
detail  in  Section  4  of  the  Technical 
Development  Document. 

B.  Eroaomic  Impact  Methodology 

1.  Impact  Measures 

The  EIA  examines  three  categories  of 
economic  impacts  that  may  result  from 
regulation:  Facility  closures,  conversion 
of  PFPR  product  hnes  to  non-PFPR 
operations,  and  compliance  costs  in 
excess  of  five  percent  of  facility 
revenue.  Facility  closure  is  the  most 
severe  of  the  three  impacts  evaluated. 
Consistent  with  the  analysis  in  other 
effluent  guidelines  rulemakings, 
compliance  costs  that  are  less  than  five 
percent  of  facility  revenue  are  judged  to 
be  economically  achievable  (see.  for 
example,  the  EIAs  for  effluent 
limitations  for  the  OCPSF  and  pesticide 
manufacturing  industries).  However,  it 
is  assumed  that  compliance  costs  equal 
to  five  percent  or  more  of  facility 
revenue  do  not  necessarily  indicate  a 


'  The  term  "Mniiizer"  is  being  defined  for  the 
purpose  of  this  effluent  guideline  regulation  and  is 
not  intended  to  classify  sanitizers  as  no  longer 
being  petlicides,  other  than  for  the  purposes  of 
distinguishing  their  requirements  under  this 
regulation.  Also,  some  PAJs  other  than  those  PAIs 
listed  in  Table  8  of  the  regulation  may  be  used  as 
sanitlzert. 


significant  impact,  such  as  an 
operational  change  at  a  facility.  This 
ratio  is  counted  as  a  moderate  economic 
impact  as  a  conservative  measure  of  the 
possibility  of  such  an  impact. 

Projections  of  these  economic  impacts 
are  based  on  economic  models  that 
estimate  pre-  and  post-compliance  costs, 
revenues,  and  quantities  for  individual 
facilities.  The  individual  facility 
impacts  are  projected  using  a 
combination  of  data  from  the  1988 
Survey  Questionnaire  and  secondary 
sources  (e.g.,  Robert  Morris  Associates 
Annual  Statement  Studies,  IXin  and 
Bradstreet's  Million  Dollar  Directory. 
Standard  and  Poor's  Price  Index 
Record).  In  addition,  impact  projections 
rely  on  facility-specific  compliance  cost 
estimates  developed  by  the  Agency  (see 
Section  X  of  today's  notice),  linpact 
projections  are  first  made  for  surveyed 
facilities  and  then  extrapolated  to  tne 
facility  population. 

Facility  financial  viability  is  first 
analyzed  in  the  baseline  (pre- 
compliance)  scenario  by  calculating  the 
three-year  after-tax  cash  flow  from  the 
Survey  data.  If  a  facility  has  lost  cash  on 
average  over  the  three-year  period,  the 
facility  is  not  expected  to  continue  in 
operation  and  post-compliance  impacts 
are  not  evaluated,  i.e.,  the  facility  is 
considered  to  be  a  basehne  closure. 

2.  Application  of  the  Impact  Measures 

The  particular  impacts  evaluated  for  a 
facility  are  a  function  of  the  type  of 
PFPR  operations  conducted  at  the 
facility  as  well  as  the  percentage  of  the 
facility's  revenue  that  is  derived  from 
PFPR  operations.  These  characteristics 
are  used  as  indicators  of  the  likely 
response  of  management  to  compliance 
costs.  The  impact  measures  used  in  the 
analysis  are  discussed  below. 

a.  Subcategory  C  Facilities.  Certain 
PFPR  facilities  regulated  under 
Subcategory  C  are  expected  to  be  the 
most  likely  to  consider  facility  cl«*sure 
as  a  response  to  the  regulation.  Iri 
particular,  PFPR  facilities  that  also 
manufacture  PAIs  and  facilities  earning 
a  significant  percentage  of  thoir  revenue 
from  PFPR  activities  are  as.<:amed  to  be 
the  likeliest  facilities  to  consider  closure 
as  the  alternative  to  compliance  with 
the  regulation.  PFPR  facilities  that  also 
manufacture  PAIs  (hereafter  "PFPR/ 
Manufacturing  facilities")  generally 
obtain  a  high  percentage  of  their 
revenue  from  PFPR  activities.  Based  on 
responses  to  the  1988  Survey 
questionnaire,  the  mean  percentage  of 
facility  revenue  from  PFPR  activities 
was  54  percent  for  PFPR/Manufacturing 
facilities,  with  a  median  value  of  38 
percent.  In  addition,  the  manufacturing 
operations  are  integrated  with  the  PFPR 
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operations  and  additional  costs  may  be 
incurred  in  manufacturing  operations 
(e.g..  tolling  costs)  if  PFPR  operations 
are  shut  down. 

Owners  of  PFPR  facilities  that  do  not 
manufacture  PAIs  might  also  consider 
closing  entirely  rather  than  converting 
their  PFTR  lines  if  PFPR  activities 
constitute  a  substantial  portion  of  their 
business.  The  analysis  assumes  that 
facilities  that  obtain  at  least  25  percent 
of  their  revenue  from  PFPR  activities 
will  consider  closing  entirely. 2  This 
fairly  low  percentage  of  revenue  was 
chosen  so  that  evaluation  of  the  most 
severe  economic  impact— facility 
closure — includes  all  facilities  that 
might  consider  this  alternative. 

Facilities  regulated  under  Subcategory 
C  that  do  not  manufacture  PAIs  and  that 
obtain  less  than  25  percent  of  their 
revenue  from  PFPR  activities  are 
expected  to  respond  differently  to 
compliance  costs.  These  facilities 
frequently  engage  in  the  formulating 
and  packaging  of  many  non-pesticide 
products  as  well  as  pesticide  products. 
The  facilities  are  typically  not 
dependant  on  pesticide  FPR.  but  may 
include  pesticides  in  the  line  of  many 


chemical  preparations  that  they 
formulate,  package,  and  repackage.  The 
production  lines  are  not  usually  specific 
to  pesticides,  but  can  formulate, 
package,  or  repackage  a  wide  range  of 
products.  Therefore,  the  facilities  are 
more  likely  to  consider  converting  their 
PFPR  lines  to  produce  non-pesticide 
products  than  closing  the  facility  or  the 
lines  if  PFPR  production  is 
discontinued.  The  analysis  evaluates 
whether  these  facilities  would,  in  fact, 
be  expected  to  convert  their  pesticide 
lines  to  other  formulating/packaging/ 
repackaging  operations  as  a  result  of  the 
regulation. 

As  an  additional  measure  of  economic 
effects  on  facilities  regulated  under 
Subcategory  C.  the  annualized 
compliance  costs  are  compared  to 
facility  revenue  for  each  facility.  As 
discussed  above,  projected  annualized 
compliance  costs  that  are  less  than  five 
percent  of  facility  revenue  are  taken  to 
indicate  that  the  facility  will  not 
experience  significant  economic 
impacts. 

b.  Subcategory-  E  Facilitips.  For 
refilling  establishments,  the  only 
economic  measure  evaluated  is 


Table  1. -Estimated  National  Distribution  of  Selected  Characteristics  of  Subcategory 

Other  PFPR  Facilities 

•  [Facilites  that  use  water] 


compliance  costs  as  a  percentage  of 
revenue.  Refilling  establishments 
constitute  a  distinct  set  of  facilities 
within  the  PFPR  industr\-.  An  estimated 
47  percent  of  the  facilities  potentially 
covered  by  the  PFPR  regulation  are 
classified  as  Subcategory  E  facilities. 
These  facilities  do  not  formulate  or 
package  pesticides,  but  maintain  at  least 
one  bulk  storage  tank  for  pesticides  and 
distribute  the  formulated  product  in 
refillable  containers  to  farmers.  Most 
refilling  establishments  surveyed 
reported  a  primarj'  SIC  code  of  #5191. 
which  characterizes  the  establishments 
as  "primarily  engaged  in  the  wholesale 
distribution  of  animal  feeds,  fertilizers, 
agricultural  chemicals,  pesticides, 
seeds,  and  other  farm  supplies,  except 
grains."  In  keeping  with  this  line  of 
business,  typical  owTiership  of  refilling 
establishments  differs  from  that  of  other 
PFPR  facilities.  An  estimated  29  percent 
of  refilling  establishments  are  owned  as 
a  cooperative,  e.g..  a  group  of  farmers 
who  purchase  and  distribute  pesticide 
among  themselves.  (See  Table  1.)  In 
contrast,  only  an  estimated  two  percent 
of  other  PFPR  facilities  have  a 
cooperative  form  of  owxiership. 


E  Facilities  vs. 


Number  of  facilities  

Most  frequently  reported  SIC  Code 


Sutxategory  E 
facrlities 


Mean  percent  revenue  from  PFPR 

Facility  revenue: 

Mean 

Median  !.I."I.!!!!" ' 

Estimated  market  value  of  production  lines: 

Mean 

Median  .""'''^^^"'. 

Ownership  type: 

Cooperative , 

Single  facility ."."!"!!!1"!!!"."!!! 

Multi-facility  

Other "^ZZ^Z''^^^'""ZZZ^. 

Percentage  of  facilities  with  zero  water  discharge  of  the  272  PArs 


830 
5191 


(67%) 
15% 

S  4,757.000 
S  1,730,000 

S  3,800 
S  1.900 

242  (29%) 

227  (27%) 

361  (43%) 

0  (0%) 

98% 


Sjtx:afegory  C 
taciliiies ' 


942. 

2842  (rr.anutacturing 
furnrture,  metal.  arxJ 
other  polishes) 
(14%). 

28%. 

S  16,280.000. 
S  3,320.000. 

S  166.000. 
S  6,000. 

15  (2%). 
569  (6C%). 
341  (36%). 
17(2%). 
35%. 


ioj  SK?^sx:rrpre?!ss?s,s^'S".rssr„Si''=^=  <^  ■-  -■-  ■>*  ■'*-  «■>'  -  *«»  -^-^s- 


Generally,  refilling  establishments 
have  lower  total  revenues  than  other 
PFPR  facilities.  The  estimated  mean 
annual  revenue  for  refilling 
establishments  was  less  than  $5  million, 
while  other  PFPR  facilities  have  an 


2  Ideally,  the  determination  of  whether 
management  would  consider  closing  a  facility 
entirely  would  be  based  on  the  percentage  of  profit, 
rather  than  revenue,  derived  from  PFPR  activities. 


estimated  mean  revenue  of  over  $16 
million.  Further,  refilling 
establishments  derive  only  a  small 
percentage  of  their  revenue  from 
pesticide  repackaging.  The  estimated 
mean  percentage  of  revenue  from 


However,  because  costs  were  not  reported  for  PFPR 
activities  in  the  Sur\-ey.  calculation  of  PFPR  profits 
is  not  possible. 


pesticide  refilling  activities  is  15 
percent,  while  other  PFPR  facilities 
have  a  mean  percentage  of  revenue  from 
PFPR  activities  of  28  percent.  Also,  the 
other  activities  conducted  at  refilling 
establishments  do  not  depend  on 
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repackaging  pesticides.  Therefore,  for 
this  subcategory,  no  facility  closures  are 
expected  in  response  to  compliance 
costs  imposed  by  this  rulemaking  and 
no  further  analysis  of  facility  closure 
has  been  conducted. 

Refilling  establishments  have  simple 
production  lines,  typically  consisting  of 
one  or  more  bulk  tanks  purchased 
specifically  to  hold  pesticides.  The 
investment  in  the  "production  line"  is 


minimal  and  alternative  uses  of  the  tank 
are  limited  and  unlikely  to  provide 
significant  profits.  Therefore,  most 
owners  of  refilling  establishments  are 
not  expected  to  discontinue  their 
refilling  practices  for  the  purpose  of 
converting  their  tanks  to  an  alternate 
use  and  no  analysis  of  production  line 
convsrsion  has  been  conducted. 

The  economic  returns  to  refilling 
establishments  may,  however,  be 


affected  by  compliance  with  the 
proposed  regulation.  The  analysis 
evaluates  the  extent  of  potential  impacts 
by  comparing  aimualized  compliance 
costs  to  facility  revenue.  Costs  in  excess 
of  five  percent  of  the  facility's  revenue 
are  characterized  as  a  possible 
significant  economic  impact. 

Table  2  sununarizes  the  methodology 
for  calculating  impacts. 


Table  2.— Economic  Analyses  by  Facility  Subcategory 


Sutxategofy  C:  Manulacturef/PFPR  facilrty  or  25%  of 

revenue  from  PFPR  (380  estimated  poputatjon  facilt- 

bes) 


1 .  Cash  flow  analysts  to  project  facility  closure 

2.  CompJiance  costs  compared  to  revenue 


Subcategory  C:  Non-manufacturer  and  >25%  of  reve- 
nue from  PFPR  (902  estimated  population  facilities) 


1.  Comparison  of  ROA  for  PFPR  witti  alternative 
asset  use. 

2.  Compliance  costs  compared  to  revenue. 


Subcategory  E 
(1,122  population  facilities) 


1.  Compliance  costs  compared 
to  revenue. 


V.  Methodology  for  Calculating  Impacts 

a.  Baseline.  The  baseline  economic 
raalysis  evaluates  each  facility's 
financial  operating  condition  prior  to 
incurring  compliance  costs  for  this 
regulation.  The  purpose  of  the  baseline 
analysis  is  to  identify  PFPR  facilities 
that  are  currently  experiencing  or  are 
projected  to  experience  significant 
financial  stress  following  the  period  for 
which  the  Survey  was  completed.  These 
facilities  are  having  or  are  expected  to 
have  serious  financial  difficulties 
regardless  of  the  promulgation  of 
effiuent  guidehnes.  Attribution  of  these 
financial  difficulties  to  the  effiuent 
guidelines  rather  than  to  facilities' 
current  financial  problems  would 
inaccurate!'-  -epresent  the  burden  of  the 
effluent  gusuelines. 

Facility  financial  viability  is  analyzed 
in  the  baseline  scenario  by  calculating 
the  three-year  after-tax  cash  ficw  from 
the  Survpy  data,  incorporating  the  costs 
of  EPA  regulations  effective  after  the 
Sur\'ey  was  administered.  If  a  facilitv 
has  lost  cash  on  average  over  the  three- 
year  period,  the  facility  is  not  expected 
to  continue  in  operation  and  post- 
compliance  impacts  are  not  evaluated. 

This  baseline  analysis  included  the 
estimated  costs  associated  with  three 
significant  EPA  regulations  which  were 
not  in  place  in  1988  (the  base  year)  and 
whose  costs  were  therefore  not  reflected 
in  the  annual  operating  expenses 
provided  by  facilities  in  the  1988 
Survey.  These  regulations  are:  (1) 
Resource  Conservation  and  Recovery 
Act  (RCRA)  land  disposal  restrictions 
(40  CFR  pa-^  268),  (2)  effluent 
limitations  lor  the  Organic  Chemicals. 
Plastics  and  Synthetic  Fibers  (OCPSF) 
industry  (40  CFR  part  414),  and  (3) 
effiuent  limitations  for  the  Pesticide 
Manufacturing  Industry  (40  CFR  part 


455).  Also,  Congress  passed  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  Amendments  of  1988,  most 
of  which  became  effective  in  December. 
1988.  The  annual  product  maintenance 
fees  mandated  by  the  amendments 
therefore  would  not  have  been  included 
in  the  Sun,  ey  responses  and  are 
therefore  added  to  facility  costs  in  the 
baseline. 

An  estimated  18  facilities  are 
projected  to  incur  costs  due  to  the  RCRA 
land  disposal  restrictions  in  the  baseline 
analvBis.  As  a  result  of  the  RCRA 
restrictions,  these  18  facilities  are 
expected  to  incur  annualized  costs  of 
$156,000,  in  1988  dollars.  These  costs 
refiect  compliance  with  land  disposal 
restrictions  and  include  outlays 
associated  with  landfills,  surface 
impoundments,  and  waste  piles.  In 
addition,  an  estimated  15  facilities  are 
projected  to  incur  costs  due  to  the 
CXZP3F  effluent  guidelines  in  the 
baseline  analysis.  The  OCPSF 
guidelines  are  estimated  to  impose 
annualized  costs  of  S5.4  m.illion,  in 
1988  dollars,  on  these  15  facilities. 

Tv/o  effects  of  effiuent  guidelines  for 
pesticide  manufacturers  are  included  in 
the  analysis.  First,  a  portion  of  the 
compliance  costs  resulting  from  the 
effiuent  guidelines  are  expected  to  be 
passed  on  to  the  PFPR  facilities. 
Therefore.  PFPR  facilities  are  expected 
to  incur  higher  costs  in  purchasing  PAIs 
that  had  costs  under  the  manufacturing 
rule.  Of  the  634  PFPR  facilities  that 
discharge  water  from  PFPR  operations. 
525  are  expected  to  bear  such  increased 
costs,  totaling  $3.4  million  per  year.  Not 
all  of  the  compliance  costs  associated 
with  the  pesticide  manufacturers 
effiuent  guideline,  however,  are 
expected  to  be  passed  on  to  consumers. 
Therefore,  additional  annualized  costs 
($5.6  million)  are  added  to  the  baseline 


for  the  pesticide  manufacturer  facilities 
that  also  PFPR  Finally,  all  pesticide 
producing  establishments  must  pay 
annual  FIFRA  maintenance  fees.  These 
fees  are  not  expected  to  result  in  capital 
costs,  but  annual  operating  costs  borne 
by  the  facilities  are  expected  to  increase 
by  $3.0  million  (1988). 

b.  Post-compliance.  For  this  EIA,  a 
PFPR  facility  is  defined  as  all  operations 
conducted  at  a  facility  that  formulates, 
packages,  or  repackages  pesticide 
products.  The  facility  closure  analysis  is 
based  on  an  evaluation  of  baseline  and 
post-compliance  facility  after-tax  cash 
fiows.  Following  calculation  of  baseline 
after-tax  cash  fiow,  projected  regulatory 
costs  were  added  to  the  baseline  costs. 
Total  post-compliance  costs  were  then 
used  to  estimate  a  post-compliance  cash 
fiow.  A  facility  closure  is  projected  to 
result  from  the  regulation  if  the  baseline 
efter-fax  cash  flow  is  positive  and  the 
post-compliance  after-tax  cash  fiow  is 
negative  (i.e..  if  a  facility  begins  to  lose 
cash  due  to  the  regulation). 

In  theory,  conversion  of  PFPR 
production  lines  would  be  predicted  to 
occur  at  the  point  that  the  return  on  the 
assets  employed  in  an  alternate  activity, 
adjusted  for  conversion  costs,  exceed 
the  return  from  PFPR.  The  return 
available  from  another  activity, 
however,  would  vary  for  each  facility 
based  on  such  factors  as  local/regional  - 
manufacturing  activity,  capacity 
availability,  and  business  connections. 
However,  in  general,  it  is  expected  that 
alternate  FPR  opportunities  exist  in  the 
operations  characterized  by  SIC  codes 
#2899  (chemical  preparations)  and 
#2842  (manufacturing  furniture,  metal. 
and  other  polishes.)  These  SIC  codes 
were  the  most  frequently  reported 
primary  SIC  codes  for  PFPR  facilities 
that  obtain  less  than  25  percent  of  their 
revenue  from  PFPR. 
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The  analysis  of  product  line 
conversion  is  based  on  comparing  the 
return  on  assets  (ROA)  that  would  be 
obtained  by  continuing  PFPR  in  the 
post-compliance  scenario  with  the  ROA 
that  could  be  obtained  from  operating 
activities  classified  in  SIC  2842.  (This 
data  is  not  available  for  SIC  2899.]  The 
analysis  assumes  that  the  ROA  achieved 
by  75  percent  of  facilities  operating  in 
SIC  2842  could  reasonably  be  expected 
to  be  achieved  by  a  converted  PFPR 
line.  From  1986  through  1988,  the 
average  lowest  qaartile  ROA  was  2.9 
percent  for  SIC  2842  (Robert  Morris 
Associates.  Annual  Statement  Studies). 
Ha  facility's  ROA  for  PFPR  falls  below 
2.9  percent  as  a  result  of  compliance 
costs,  the  facihty  would  be  expected  to 
convert  its  PFPR  production  Unes  to 
other  FPR  activities.  ^ 

EPA  evaluated  each  of  the  impact 
mea.sures  assuming  that  the  faclity  is 
unable  to  pass  any  costs  through  to 
customers.  This  is  an  extremely 
conservative  assumption  that  yields 
maximum  projected  impacts  on  PFPR 
facilities.  In  fact,  this  scenario  is  highly 
unlikely.  For  a  zpro  cost  pass-through 
analysis  to  represent  a  realistic  scenario, 
either  the  supply  cur\'es  for  pesticide 
markets  must  be  perfectly  inelastic  or 
the  demand  curves  must  be  perfectly 
elastic.  A  perfectly  inelastic  supply 
curve  is  associated  with  goods  for  which 
there  is  a  fixed  supply.  This  is  not  the 
case  in  the  pesticide  market.  Based  on 
an  analysis  of  the  price  elasticity  of 
demand  for  pesticides  conducted  for  the 
f)c.sticide  manufacturer  EI.A,  demand  for 
pesticides  is  generally  somewhat 
inelastic*  Becau.se  supply  cur\'es  for 
the  pestiride  markets  a.'-e  not  known, 
however,  and  compliance  costs  are  not 
estimated  in  a  manner  that  can 
necessarily  be  associated  with  specific 
pesticide  products,  it  is  difficult  to 
project  the  percentage  of  the  compliance 
costs  that  will  be  passed  through  to 
customers.  If  the  analysis  shows  the 
regulation  to  be  economically 
achievable  under  an  assumption  of  zero 
cost  pass-through,  then  it  is  reasonable 
to  conclude  that  the  regulation  would  be 
econom.icaUy  achievable  under  a  more 
realistic  scenario  of  partial  cost  pass- 
through.  A  sensitivity  analysis  based  on 
partial  cost  pass-through  was  also 
conducted  and  is  presented  in 
Appendix  D  of  the  EL\.  Estimated 
impacts  under  a  partial  cost  pass- 
through  assumption  of  50  percent  are 
expected  to  be  five  percent  lower  than 


those  estimated  under  the  a.ssumption  of 
zero  cost  pass-through. 

C.  Projected  Facility  Economic  Impacts 

1.  Baseline  Analysis 

The  baseline  impacts  projected  for  the 
indirect  discharge  facilities  are  shownn 
in  Table  3.  As  mentioned  above,  a 
baseline  impact  is  said  to  occur  if  a 
facility's  average  after-tax  cash  flow  for 
the  three  years  of  Sun-ey  data  is 
negative. 

Table  3.— Projected  Popui^tion 
Baseline  Facility  Closures  for 
Facilities  that  Use  Water  ' 

[Based  on  3-year  Average  Negative  Cash 
Flow) 


Subcategory 
C  facilities 

Subcafegofy 
E  facilities 

Facility  closures 
Total  facHities  ... 
Percentage  of 
facilities  inv 
pacted  

203 
943 

22% 

169 
830 

20% 

'In  recognition  of  the  uncertainty  regarding  the 
ROA  achie\-able  by  facilities  from  alternate 
formulating,  packaging,  and  repackaging  activities. 
a  sensitivity  analysis  of  the  R0.^  conversion 
percentage  is  presented  in  Apf)endix  E  of  the  EL'V. 

*  See  Appendix  C  of  the  EIA. 


1  Not  including  direct  discha'gng  faoMtes. 
2.  Impacts  Due  to  Compliance 

a.  Subcategory  C Facilities:  Original 
FSES  Options  1  through  5. 

For  Subcategory'  C  facilities.  EPA 
initially  analyzed  the  impacts  of  five 
possible  regulatory-  options  for  PSES. 
These  five  options  were  previously 
described  in  Section  X.  Of  these 
options.  EPA  initially  decided  to 
propose  Option  3  because,  as  discus.^ed 
in  Section  X.  it  represents  the 
performance  achievable  with  the  best 
available  technology.  EPA's  analysis 
shows  that  this  option  is  economically 
achievable  and.  in  fact,  results  in  the 
fewest  impacts  among  the  five  options. 
(As  described  below,  today's  notice 
proposes  a  different  option,  (Option  .1/ 
S.l)  based  on  3/S,  which  is  the  same  as 
Option  3  but  includes  somewhat 
different  provisions  for  wastewaters 
from  the  fcrmulatmg,  packaging,  and 
repackaging  of  a  group  of  PAIs  termed 
the  "sanitizer"  PAIs.) 

The  estimated  facility-level  impacts 
a.ssociatod  with  each  of  the  regulatory 
options  are  discussed  below  and 
presented  in  Table  4.  In  addition, 
estimated  worst-case  employment 
impacts  are  provided.  For  a  projected 
facility  closure,  all  employment  at  the 
associated  facility  is  assumed  to  be  lost. 
In  estimating  employment  losses, 
facilities  projected  to  convert  their 
pesticide  product  lines  to  formulating, 
packaging,  or  repackaging  of  alternate 
products  are  treated  as  closing  their 
PFPR  lines  entirely.  All  production  and 
non-production  employment  associated 
with  PFPR  is  assumed  to  be  lost.  In  fact. 


some  or  all  PFPR  employment  at  such 
facilities  might  be  retained.  Demand  and 
production  might  shift  to  non-pesticide 
products,  unregulated  pesticides,  or  to 
pesticides  for  which  compliance  is  less 
costly.  The  assumption  that  all  PFPR 
production  is  lost  is  therefore  a  worst- 
case  assumption.  The  examination  of 
whether  compliance  costs  are  greater  or 
less  than  five  percent  has  not  i^n  used 
lo  as.sess  emplovTnent  impacts.  As 
discussed  above,  this  impact  measure  is 
assumed  not  to  lead  to  an  operational 
change.  Under  Options  1.  2,  and  3  all  of 
the  moderate  im.pacts  were  projected  on 
the  basis  of  a  comparison  of  post 
compliance  return  on  assets  for  PFPR 
activities  with  a  return  assumed  to  be 
achievable  in  alternative  business 
activities  using  the  same  capital 
equipment  (i.e.,  based  on  projection  of 
line  conversions).  Therefore, 
employment  losses  associated  with 
moderate  impacts  at  these  facilities  are 
accounted  for.  For  Options  4  and  5.  over 
85  percent  of  moderate  impacts  are 
projected  based  on  the  ROA 
comparison.  Therefore,  most  moderate 
impacts  are  associated  with  an 
employment  loss. 

i.  Impacts  of  Option  1.  There  are  578 
Subcategory  C  facilities  that  are 
estimated  to  incur  costs  under  Option  1. 
One  hundred  twenty  of  these  facilities 
were  analyzed  for  possible  facility 
closure  and  the  remaining  458  were 
analyzed  as  candidates  for  a  line 
conversion,  a  more  moderate  impact.  ^  A 
compari.son  of  annuafi'zed  compliance 
cost  to  facility  revenue  was  conducted 
for  all  Subcategory  C  facilities.  The 
capital  and  annualized  total  costs 
(which  include  amortized  capital, 
annual  operating  and  maintenance,  and 
monitoring  costs)  of  coniplyinj:  with 
Option  1  are  estimated  to  be  S79.0 
million  and  $32.6  million,  respectively. 
An  estimated  nine  Subcategorv  C 
facilities  are  projected  to  close  due  to 
compliance  with  Option  1.  One 
hundred  seventy-one  facilities  are 
estimated  to  incur  moderate  economic 
impacts.  Total  U.S.  job  losses  are 
projected,  in  the  worst -case,  to  be  437 
full-time  equivalents  (FTEs)  as  a  result 
of  the  estimated  impacts. 

ii.  Impacts  of  Option  2.  There  are  558 
Subcategory-  C  facilities  that  are 
estimated  to  incur  costs  under  Option  2. 
One  hundred  thirteen  of  these  facilities 
were  analyzed  for  possible  facility 
closure  and  the  remaining  445  were 
analyzed  for  line  conversions.  A 
comparison  of  annualized  compliance 


'  .^s  described  alwve.  PFPR'ManuIacturing 
facilities,  and  facilities  that  obtain  more  than  25 
percont  of  their  revenue  from  PKPR  were  andlvzed 
for  possible  closures,  and  all  other  facihties  were 
analyzed  for  possible  lino  closures. 
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cost  to  facility  revenue  was  conducted 
for  all  Subcategory  C  facilities.  The 
capital  and  annualized  total  costs 
(which  include  amortized  capital, 
annual  operating  and  maintenance,  and 
monitoring  costs)  of  complying  with 
Option  2  are  estimated  to  be  $66.1  and 
$27.9  million,  respectively.  One  facility 
is  projected  to  close  due  to  compliance 
with  Option  2.  One  hundred  seventy 
facilities  are  estimated  to  incur 
moderate  economic  impacts.  Total  U.S. 
job  losses  are  projected,  in  the  worst 
case,  to  be  426  Kits  as  a  result  of  the 
estimated  impacts. 

iii.  Impacts  of  Option  3.  There  are  558 
Subcategory  C  facilities  that  are 
estimated  to  incur  costs.  One  hundred 
thirteen  of  these  facilities  were  analyzed 
for  possible  facility  closure  and  the 
remaining  445  were  analyzed  for  line 
conversions.  A  comparison  of 
annualized  compliance  cost  to  facility 
revenue  was  conducted  for  all 
Subcategory  C  facilities.  The  capital  and 
annualized  total  costs  (which  include 
amortized  capital,  annual  operating  and 
maintenance,  and  monitoring  costs)  of 
complying  with  Option  3  are  estimated 


to  be  $66.1  and  $27.9  million, 
respectively.  6  One  facility  is  projected 
to  close  due  to  compliance  with  Option 
3.  One  hundred  seventy  facilities  are 
estimated  to  incur  moderate  economic 
impacts.  Total  U.S.  job  losses  are 
projected,  in  the  worst  case,  to  be  426 
FTEs  as  3  result  of  the  estimated 
impacts. 

iv.  Impacts  of  Option  4.  There  are  558 
Subcategory  C  facilities  that  are 
estimated  to  incur  costs  under  Option  4. 
One  hundred  thirteen  of  these  facilities 
were  analyzed  for  possible  facility 
closure  and  the  remaining  445  were 
analyzed  for  line  conversions.  A 
comparison  of  annualized  compliance 
cost  to  facility  revenue  was  conducted 
for  all  Subcategory  C  facilities.  The 
capital  and  annualized  total  costs 
(which  include  amortized  capital, 
annual  operating  and  maintenance,  and 
monitoring  costs)  of  complying  with 
Option  4  are  estimated  to  be  $18.4  and 
$286.5  million,  respectively.  Seven 
Subcategory  C  facilities  are  estimated  to 
close  due  to  compliance  with  Option  4. 
One  hundred  ninety-three  facilities  are 
estimated  to  incur  moderate  impacts. 


Total  U.S.  job  losses  are  projected,  in   " 
the  worst  case,  to  be  1,113  FTEs  as  a 
result  of  the  estimated  impacts. 

v.  Impacts  of  Option  5.  There  are  578 
Subcategory  C  facilities  that  are 
estimated  to  incur  costs  under  Option  5. 
One  hundred  twenty  of  these  facilities 
were  analyzed  for  possible  facility 
closure  and  the  remaining  458  were 
analyzed  for  line  conversions.  A 
comparison  of  annualized  compliance 
cost  to  facility  revenue  was  conducted 
for  all  Subcategory  C  facilities.  The 
capital  and  annualized  total  costs 
(which  include  amortized  capital, 
annual  operating  and  maintenance,  and 
monitoring  costs)  of  complying  with 
Option  5  are  estimated  to  be  $21.0  and 
$360.2  million,  respectively.  Seven 
Subcategory  C  facilities  are  projected  to 
close  due  to  compliance  with  Option  5. 
Two  hundred  seventeen  facilities  are 
estimated  to  incur  moderate  economic 
impacts.  Total  U.S.  job  losses  are 
projected,  in  the  worst  case,  to  be  1,173 
FTEs  as  a  result  of  the  estimated 
impacts. 


Table  4.— National  Estimate  of  Economic  Impacts  on  Subcategory  C  Facilities 

(Assuming  Zero  Cost  Pass  Through] 


Option  1 


Option  2 


Option  3 


Option  4 


Options 


All  sut)categorv  C  facilities: 

Facility  closures:  (Severe  Economic  Impacts) 
Facilities  with  Moderate  Economic  Impacts  ... 
Estirr^ted  Worst-Case  Job  Losses  (FTEs)  .... 


9 
171 
437 


1 
170 
426 


1 

170 
426 


7 

193 

1,113 


7 

217 

1.173 


b.  Identification  of  differential 
impacts.  As  shown  above.  Option  3  is 
economically  achievable  when  viewed 
across  all  Subcategory  C  facilities. 
However,  EPA  was  aware,  through 
discussions  with  industry,  that  certain 
segments  of  the  industry  exhibit 
distinctive  technical  and  market 
characteristics.  In  particular,  industry 
identified  the  institutional/commercial 
market  for  pesticides  as  having  unique 
technical  and  market  characteristics. 
The  Agency  therefore  analyzed  whether 
subgroups  of  facilities,  defined  by  major 
pesticide  market,  were 
disproportionately  affected  and 
considered  whether  technical  and 
market  factors  distinguished  any 
subgroups  in  ways  that  would  warrant 
different  regulatory  approaches  for  those 
subgroups. 


"Note  that  the  compliance  costs  pro|pcted  for 
Options  2  and  3  are  identical  because  both  options 
are  based  on  the  same  technology.  For 
simplification  and  because  the  technology  is 
e*s€ntially  identical  the  costs  are  presented  to  b«; 
identical  In  reality  Option  3  cObS  rould  be  Icwc-r 


Impacts  were  analyzed  by  market, 
with  market  definitions  based  on 
responses  to  Survey  question  #19  (page 
1-9  of  the  Survey  7).  Responses  to  this 
question  indicated  each  facility's  total 
1988  revenues  from  pesticide  products 
containing  the  original  272  PAIs  by  the 
following  markets: 

•  Agricultural. 

•  Institutional/commercial. 

•  Industrial. 

•  Wood  preservatives  and  coatings. 

•  Pesticide  intermediate  products. 

•  Products  used  as  an  additive  to  a 
non-pesticide  product. 

•  Non-agricultural  professional  use 
products. 

•  Consumer  home,  lawn,  and  garden. 

•  Government,  for  non-institutional 
use. 

•  Other. 

than  Option  2.  becau.sc  sampling  data  indicate  that 
facilitiej  which  do  treat  wastewater  for  recycling 
back  to  the  facility  do  not  need  to  achieve  the  same 
degree  of  pollutant  removal  from  the  wastewater 
that  would  be  required  to  comply  with  numeric 
standards. 


This  analysis  indicated  that  facilities 
obtaining  greater  than  fifty  percent  of 
their  272  PAI  pesticide  related  revenue 
from  the  institutional/commercial  (1/C) 
market  bore  both  a  large  and 
disproportionately  high  percentage  of 
the  impacts  under  Option  3.  Table  5 
indicates  the  distributions  by  primary 
market  of  all  facilities  projected  to  incur 
costs  under  Option  3,  and  of  those 
facilities  projected  to  incur  significant 
economic  impacts  under  Option  3.  * 
Table  5  shows  that,  of  the  574  facilities 
expected  to  incur  costs,  267  or  about  47 
percent  of  those  facilities  receive  272- 
PAI-related  revenue  primarily  from  the 
VC  market.  Moreover,  the  distribution  of 
significant  economic  impacts  is  even 
more  concentrated  in  the  VC  market 
facilities.  Of  the  171  facilities  expected 
to  incur  significant  economic  impacts, 
102  or  nearly  60  percent  receive  272- 


^  See  Appendix  A  of  the  ElA. 

» A  facility's  primary  market  is  the  market  from 
which  it  receives  at  least  fifty  percent  of  its  in-scope 
pesticide  revenue.  If  no  market  accounts  for  at  least 
50  percent  of  in-scope  pesticide  revenue,  the 
facility  has  no  primary  market. 
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PAI-related  revenue  primarily  from  the 
I/C  market. 


Table  5.-Oistributjon  by  Primary  Market  of  FAaLiiiES  Incurring  Costs  and  of  Facilities  Expected  to  Incur 

Significant  Economic  Impacts 


Primary  market 


Agricultural  

Institutional/commercial  

Irxjustnal  

Wood  Preservatives  and  Coatngs  „ 

Pestici<te  Intermediate  Products 

Products  used  as  ad-jitives  to  non-pesticide  products 

Non-agricultural  professional  use  products  

Consumer  home,  lavwi  and  garden  

Government,  for  non-institutional  use  

Ottier  

No  primary  marVet 


Totals 


Distribution  of  costs  projected  to  be  in- 
curred under  option  3  ^ 


Number  of  facili- 
ties irxajrring  costs 


73 

267 

114 

18 

15 

1 

15 

56 

6 

1 

8 


574 


'  Percentage  totals  may  not  sum  to  100.0  because  of  rounding. 


Percent  of  fadh- 

ties  incurring  costs 

(percent) 


12.7 
46.5 
19.9 
3.1 
2.6 
0.2 
2.6 
9.8 
1.0 
0.2 
1.4 


100.0 


Distribution  of  stgnificant  economic  im- 
pacts projected  under  opbon  3 ' 


timber  of  facili- 
ties incurring  im- 
pacts 


6 
102 
48 
0 
1 
0 
7 
2 
S 
0 
0 


171 


Percent  of  facili- 
ties incurring  im- 
pacts (percent) 


3.5 
59.6 
28.1 
OJO 
M 
OjO 
4.1 
12 
2J 

Qja 

0.0 


100.0 


For  those  facilities  estimated  to  incur 
significant  economic  impacts  under 
Option  3  and  concentrated  in  the 
institutional/commercial  market,  EPA 
next  analyzed  usage  of  the  272  PAIs. 
This  analysis  found  that  the  PAI  used 
most  frequently  by  impacted  facilities 
primarily  in  the  I/C  market  is  PAI  56. 
Hyamine  3500;  over  66  percent  of  these 
102  impacted  facilities  use  this  PAI. 
Although  several  other  PAIs  were  also 
found  to  be  used  with  some  frequency 
by  the  impacted  facilities  primarily  in 
the  l/C  market,  none  were  used  by  more 
than  30  percent  of  these  facilities'  or 
well  less  than  half  the  frequency  of  use 
for  PAI  56. 

Taking  into  account  both  the  high 
frequency  of  use  of  Hyamine  3500  (PAI 
56)  and  the  fact  that  the  pounds 
removed  are  virtuclly  unchanged  by 
excluding  the  exterior  sanitizer 
wastestreams  (19  additional  Ib-eq),  the 
Agency  decided  to  examine  less 
stringent  requirements  with  respect  to 
PAI  56  in  its  efforts  to  moderate 
economic  impacts  of  Option  3  on 
facilities  in  the  I/C  market. 

In  the  EIA  for  the  pesticide 
manufacturers  effluent  guidelines,  EPA 
defined  markets  of  competing  PAIs. 
This  market  definition  is  more  detailed 
than  the  broad  markets  listed  in  the 
Survey.  For  example,  not  all  pesticides 
used  in  the  agricuitural  market  compete 
with  each  other.  Pesticides  used  as 
herbicides  on  com  do  not  compete  with 
pesticides  used  as  fungicides  on  apples. 
Pesticide  markets  were  therefore 
defined  as  clusters  of  PAIs  that  are 
substitutes  in  a  specific  end-use  (e.g.. 
herbicides  on  com).  The  list  of  272  PAIs 


were  mapped  into  57  separate  clusters 
along  with  other  non-272  PAIs  with 
which  they  compete  and  are  presented 
in  Appendix  F  of  the  EIA. 

PAI  56  is  a  member  of  cluster  R-4 
which  is  defined  as:  "Sanitizers  for  use 
in  dairies,  food  processing,  restaurants, 
and  air  treatment".  PAIs  from  the 
original  list  of  272  that  are  included  in 
this  cluster  are:  Hyamine  2389  (PAI 
162),  methyl  benzethonium  chloride 
(PAI  159).  Hyamine  1622  (PAI  105), 
Hyamine  3500  (PAI  56),  oxine-sulfate 
(PAI  51),  and  Hvdroxyethyl  amino 
ethanol  (HAE)  (PAI  36). 

If  the  Agency  were  to  adopt  a  different 
regulatory'  approach  for  different 
individual  jsesticides  within  a  cluster  of 
pesticides,  a  market  advantage  might 
re,sult  for  the  less  stringently  regulated 
pesticides.  To  avoid  this,  EPA  created  a 
subgroup  based  on  the  market  and 
technical  characteristics  of  facilities  at 
which  the  majority  of  PAI  use  comes 
fi-om  Cluster  R-4.  Analysis  of  facilities 
with  the  majority  of  PAI  use  from 
cluster  R-4  (referred  to  as  "sanitizer" 
facilities)  revealed  the  following 
differences  in  market  and  technical 
characteristics  between  sanitizer  and 
other  PFPR  facilities: 

•  Sanitizer  facilities  obtained  a 
smaller  percentage  of  their  revenue  from 
PFPR  than  other  facilities; 

•  Sanitizer  facilities  had  lower 
facility  revenues  than  other  facilities. 

•  Sanitizer  facilities  had  fewer 
employees  than  other  facilities. 

•  Sanitizer  facihties  are  less  likely  to 
have  already  achieved  zero  discharge 
than  other  facilities. 


•  Sanitizer  facilities  recycled/reused 
wastewater  less  frequently  than  other 
facilities  (see  Table  6)." 

EPA  also  notes  that  sanitizer 
products,  in  contrast  to  other  pesticide 
products,  are  intended  to  be  discharged 
to  sinks  and  drains  with  normal  use  and 
therefore  large  quantities  of  the  products 
themselves  (apart  from  the  PFPR 
wastestreams)  end  up  at  the  POTW.  EPA 
is  not  aware  that  these  products  are 
causing  any  interferences  at  POTVVs.  In 
addition,  adding  this  small  additional 
amount  of  sanitizer  chemicals — 19  Ibs.- 
eq./year — to  POTWs  would  not 
materially  increase  the  total  amount  of 
these  chemicals  being  discharged  to 
POTWs. 

Table  6.— Estimated  National 
Characteristics  of  Sanitizer  Fa- 
cilities vs.  Other  Subcategory 
C  Faciuties  1 


Sanitizer 
facilities  2 

Other  sub- 
category C 
facilities 

No.  of  facilities 

245 

698 

Percent  of 

revenue 

from  PFPR:. 

mean  

18% 

32% 

median  

5% 

10% 

Facility  Revenue: 

mean  

S7.6  MM 

$19.3  MM 

median  

Si. 3  MM 

S4.7MM 

"•See  Section  5  of  the 

Technical  Dev 

elopmenl 

Documpnt. 
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Table  6.— Estimated  National 
Characteristics  of  Sanitizer  Fa- 
cilities vs.  Other  Subcategory 
C  Facilities  '— Continued 


Emptoyment  asso- 
ciated wrth 
PFPR  pfocess- 
ing  ol  272  PAIs; 

mean  

median  


Sanitizer 
facilities  2 


<1  FTE 
<1  FTE 


0t^er  sub- 
category C 

facilities 


5FTES 
<1  FTE 


1  Facilities  that  directly  discharge  are  not  in- 
cluded. Data  are  based  only  on  facilities  that 
use  water  in  their  production  of  the  272  PAIs. 

2  Sanitizer  faullties  are  defined  as  those  fa- 
cilities with  the  majority  of  their  PAI  use  from 
PAIS  in  cluster  R-4. 

In  recognition  of  the  distinct  market 
and  technical  characteristics  exhibited 
by  facilities  with  PFPR  operations 
concentrated  on  PAIs  classified  as 
sanitizers,  the  Agency  proposes  to  treat 
them  as  a  distinct  segment  or  subgroup. 
The  subgroup  does  not  apply  broadly  to 
facilities  but,  instead,  applies  to 
wastewater  streams  generated  in 
conjunction  with  the  formulating, 
packaging,  or  repackaging  of  the  six 
sanitizer  chemicals  that  are  physically 
separate  from  wastewater  streams  from 
formulating,  packaging,  or  repackaging 
of  other  PAIs. 

c.  Additional  PSES  Regulatory 
Options  considered  for  the  sanitizer 
segment.  In  performing  the  regulatory 
flexibility  analysis,  EPA  had  to  balance 
the  traditional  concerns  of  the 
regulatory  flexibiUty  analysis- 
moderation  of  impacts  among  small- 
business  entities — with  the  broader 
regulatory  objectives  of  the  Clean  Water 
Act. 

On  the  basis  of  the  considerations 
outlined  in  the  foregoing  discussion, 
EPA  defined  and  analyzed  an  additional 
regulatory  option  for  sanitizer 
chemicals.  This  option  (called  Option  3/ 
S)  is  the  same  as  Option  3  discussed 
above  except  for  those  facilities  that 
formulate,  package,  or  repackage 
sanitizer  active  ingredients  and  whose 
sanitizer  production  is  less  than  265,000 
pounds  per  year.  Specifically,  in  such 
facilities,  non-interior  wastestreams 
such  as  those  from  exterior  cleaning, 
cleaning  safety  equipment,  lab 
wastewater,  floor  washing  and  DOT  test 
baths  and  that  contain  only  sanitizer 
active  ingredients  would  be  exempted 
from  PSES.  All  other  PAI  wastestreams 
at  these  facilities,  including  interior 
wastestreams  containing  sanitizers  PAIs 
and  any  non-interior  wastestreams 
containing  both  sanitizer  and  other 
PAIs,  would  be  subject  to  the  zero 
discharge  requirement.  In  the  same  way 


as  for  Option  3,  the  zero  discharge 
requirement  for  these  other 
wastestreams  can  be  met  through 
pollution  prevention  practices.  The 
Option  3  zero  discharge  requirement 
would  apply  to  all  PAI  wastestreams  at 
any  facilities  whose  wastestreams  do 
not  qualify  for  the  sanitizer  PAI 
exemption.  The  projected  impacts  under 
Option  3/S  are  discussed  below  for  all 
Subcategory  C  facilities. 

In  defining  this  regulatory  alternative, 
EPA  set  the  265,000  pounds  per  year 
production  limit  based  on  analysis  of 
the  production  volume  of  facilities  that 
would  be  expected  to  avoid  adverse 
impacts  as  a  result  of  the  Option  3/S 
sanitizer  chemical  exemption. 
Specifically,  in  its  facility  impact 
analyses,  EPA  found  that  no  facility 
larger  than  the  265,000  pounds  per  year 
production  limit  would  avoid  a 
significant  impact  as  a  result  of  the 
exemption.  Accordingly,  in  an  effort  to 
mitigate  significant  impacts  among 
PFPR  facilities  owned  by  small 
businesses  while  retaining  as  large  a 
share  as  possible  of  the  pollution 
reduction  benefits  of  the  originally 
selected  Option  3,  EPA  decided  to  limit 
the  Option  3/S  (ans  the  Option  3/S.l) 
sanitizer  chemical  exemption  to  only 
those  facilities  with  less  than  265,000 
pounds  per  year  of  production  involving 
designated  sanitizer  PAIs. 

Table  7  compares  the  impacts 
projected  under  Option  3  and  3/S, 
providing  detail  for  facilities  with 
wastewater  streams  containing  only 
sanitizer  PAIs. 

i.  Impacts  of  Option  3/S.  Under 
Option  3/S,  529  population  facilities  are 
estimated  to  incur  costs.  The 
incremental  capital  and  annualized  total 
costs  (which  include  amortized  capital, 
annual  operating  and  maintenance,  and 
monitoring  costs)  of  complying  with 
Option  3/S  are  estimated  to  be  $63.0 
million  and  $26.1  million,  respectively. 
Compared  to  Option  3,  total  annualized 
costs  are  reduced  by  approximately  $2 
million  as  a  result  of  the  reduced 
requirements  on  exempted  sanitizer 
PAI-only  wastestreams.  The  possibility 
of  facility  closure  was  analyzed  for  113 
of  these  facilities  and  the  remaining  416 
were  analyzed  for  line  conversions.  A 
compaiison  of  annualized  compliance 
cost  to  facility  revenue  was  conducted 
for  all  facilities. 

One  facility  is  estimated  to  close  due 
to  compliance  vfilh  Option  3/S.  In 
addition,  136  facilities  (20  percent  fewer 
than  under  Option  3)  are  estimated  to 
incur  moderate  economic  impacts. 
Under  Option  3/S,  total  U.S.  job  losses 
are  estimated,  in  the  worst  case,  to  be 
355  Kits  or  17  percent  fewer  than  the 
426  job  losses  estimated  for  Option  3. 


All  of  the  reduction  in  impacts 
necessarily  occurs  in  facilities  with  non- 
interior  wastewater  streams  containing 
only  sanitizer  PAIs  and  whose  sanitizer 
production  volume  is  less  than  265,000 
pounds  per  year.  The  requirements  of 
Option  3  and  Option  3/S  are  the  same 
for  facilities  that  co-mingle  their 
wastestreams  or  whose  sanitizer 
production  volume  is  at  least  265,000 
pounds  per  year. 

Table  7.— NATiOf^iAL  EsTihMTES  of 
IMPACTS  FOR  Subcategory  C  Fa- 
cilities Under  Option  3  and  Op- 
tion 3/S 

[Assuming  Zero  Cost  Pass-ThroughJ 


Options 

Option  3« 

Facilities  with  only 

wastewater 

streams  contairv- 

ing  pesticide 

pais: 

No.  of  facilities 

projected  to 

incur  costs  . 

391 

391 

Total 

annualized 

compJiance 

costs  (mil- 

lion do^ 

lars)'  

S24.0 

S24.0 

Facility  clo- 

sures: (Se- 

vere eco- 

nomic in> 

pacts) 

1 

1 

Moderate  eco- 

nomic im- 

pacts   

119 

119 

Expected  job 

losses 

(FTEs) 

348 

348 

Facilities  with 

wastewater 

streams  contain- 

ing only  sanitizer 

pais: 

No.  of  facilities 

projected  to 

incur  costs  . 

167 

138 

Total 

annualized 

compliance 

costs  (mil- 

lion dol- 

lars)'   

$3.9 

$2.1 

Facility  clo- 

sures: (Se- 

vere eco- 

nomic inv 

pacts) 

0 

0 

Moderate  eco- 

nomic im- 

pacts   

51 

17 

Expected  job 

losses 

(FTEs) 

78 

7 
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Table  7.— National  Estimates  of 
Impacts  for  Subcategory  C  Fa- 
cilities Under  Option  3  and  Op- 
tion 3/S— Continued 

[Assuming  Zero  Cost  Pass-Through] 


Option  3 

Option  3/S 

All  subcategory  C 

facilities: 

No.  of  facilities 

projected  to 

incur  costs  . 

558 

529 

Total 

annualized 

compliance 

costs  (mil- 

lion dol- 

lars)!   

S27.9 

S26.1 

Facility  clo- 

sures: (Se- 

vere eco- 

nomic im- 

pacts)   

1 

1 

Moderate  eco- 

nomic im- 

pacts   

170 

136 

Estimated 

worst-case 

job  losses 

(FTEs) 

426 

355 

'  Total  annualized  compliance  costs  are 
1988  dollars  and  therefore  differ  from  the 
costs  in  the  cost  effectiveness  section  of  the 
preamble  which  are  in  1981  dollars  for  conv 
parison  wrth  other  rules. 

The  Agency  decided  to  propose 
Option  3/S.  1  based  on  Option  3/S 
because:  The  impacts  of  Option  3  are 
largely  on  small  facilities,  and  are 
-  primarily  due  to  the  costs  of  having  to 
install  treatment  for  their  non-inferior 
wastestreams;  the  amount  of  pollutants 
associated  with  their  non-interior 
wastestreams  is  insignificant;  and 
excluding  their  non-interior 
wastestreams  from  coverage  results  in 
basically  the  same  overall  reduction  in 
pollutants  discharged  by  the  PFPR 
industr>'  but  significantly  eases  the 
burden  on  these  small  entities. 

The  adoption  of  Option  3/S.l  based 
on  Option  3/S  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibility 
Act,  which  directs  agencies  to  examine 
any  significant  regulatory  alternatives 
which  will  accomplish  the  stated 
objectives  of  the  applicable  statute  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  (RFA  Section  603). 
Section  603  also  specifically  mentions 
exemptions  from  coverage  of  the  rule  as 
one  type  of  alternative  that  could  be 
examined. 

d.  Subcategory  E  Facilities.  Refilling 
establishments  generate  wastewater  as  a 
result  of  contaminated  stormwater  and 
leaks  and  spills  falling  within  their 
secondary  containment  areas  or  loading 


pads,  as  well  as  the  collection  and 
holding  of  rinsates  from  refiUable 
containers.  Secondary  containment  and 
loading  pad  requirements  for  refilling 
establishments  who  handle  agricultural 
pesticides  were  recently  proposed  by 
EPA's  Office  of  Pesticide  Programs.  EPA 
considered  two  regulatory  options  for 
refilHng  establishments.  These  two 
options  would  both  require  zero 
discharge  of  pollutants  but  they  would 
be  based  on  different  control 
technologies.  Option  1  is  based  on  reuse 
of  all  contaminated  wastewater,  and 
assumes  that  the  contaminated 
wastewater  is  used  as  make-up  water  in 
application  of  pesticide  chemicals  to  the 
field.  Option  2  assumes  that  the 
wastewater  is  disposed  of  by  off-site 
incineration.  The  Agency  is  proposing 
Option  1. 

i.  BPT.  Refilling  establishments  with 
their  use  of  refiUable  containers  is  a 
relatively  new  industry  which 
developed  during  the  mid  1980s  as  a 
response  to  industry  and  environmental 
concerns  regarding  the  packaging  of 
pesticide  products.  Because  they  are  a 
new  subcategory,  they  are  not  covered 
under  the  BPT  zero  discharge  rule 
promulgated  in  1978.  EPA  is  therefore 
establishing  a  new  requirement  for  this 
subcategory. 

Responses  to  the  survey  indicate  that 
there  are  no  direct  dischargers  and 
therefore  there  are  no  costs  to  the 
industry  to  comply  with  a  BPT 
regulation. 

ii.  PSES.  Of  the  estimated  1,122 
Subcategory  E  facilities  that  are 
potentially  subject  to  the  regulation, 
EPA's  data  indicate  that  98  percent,  or 
1,103  facilities,  are  already  in 
compliance.  Therefore,  they  would  not 
incur  any  costs  to  comply  with  the 
proposed  regulatory  option.  In  addition, 
the  remaining  19  facilities  are  expected 
to  be  able  to  achieve  compliance  with 
the  proposed  regulation  at  zero 
additional  cost. 

Under  Option  2,  the  same  population 
of  facilities  (i.e.  approximately  19 
facilities)  were  evaluated  for  compliance 
costs.  The  estimated  incremental  capital 
and  annualized  total  costs  for  these 
facilities  (which  include  amortized 
capital,  annual  operating  and 
maintenance,  and  monitoring  costs)  of 
complying  with  Option  2  is  e.stimated  to 
be  $11,794  and  $1,837,  respectively.  A 
comparison  of  annualized  compliance 
cost  to  facility  revenue  was  conducted 
for  the  19  facilities  with  costs  under 
Option  2.  The  estimated  mean 
compliance  cost  as  a  percentage  of 
facility  revenue  would  be  0.026  percent 
and  the  estimated  median  value  0.032 
percent,  with  a  range  from  0.001  percent 
to  0.048  percent.  No  facilities  had  a 


cost-to-revenue  ratio  greater  than  five 
percent.  (See  Table  8.) 

Table  8.— Estimated  Population  Im- 
pacts FOR  Subcategory  E  Faciu- 

TIES 


No.  of  facilities  with 
costs  

Total  annualized 
compliance  costs  .. 

Facility  closures:  (Se- 
vere economic  inv 
pacts)  .- 

Moderate  ecorramic 
impacts  


D.  Community  Impacts 

As  mentioned  above,  community 
impacts  may  result  from  facility-level 
impacts.  (Community  impacts  are 
typically  evaluated  based  on  projected 
decreases  in  emplo\Tnent  in 
communities  affected  by  the  regulation. 
For  this  analysis,  communitv  impacts 
were  assessed  on  the  basis  of  both 
primary'  and  secondary-  employment 
los-ses.  Primary  impacts  consist  of  the 
employment  los.ses  that  are  expected  to 
occur  as  a  direct  result  of  the  regulation. 
Secondary'  economic  impacts  and 
associated  employment  losses  occur  in 
other  businesses  than  those  directly 
affected  by  regulation  and  result  from 
two  mechanisms.  First,  reductions  in 
output  at  directly  affected  facilities 
influence  activity  and  employment 
levels  in  linked  industries  (indirect 
effects).  Second,  the  losses  in 
employment  and  employee  earnings  in 
both  the  directly  and  indirectly  affected 
facilities  result  in  reduced  personal 
consumption  expenditures,  which  may 
further  affect  emplo\Tnent  levels  in  the 
community  (induced  effects).  If  the 
aggregate  impacts,  including  both 
primary  and  secondary  employment 
effects,  amount  to  an  employment 
decline  of  greater  than  one  percent  in  an 
affected  community,  then  community 
impacts  are  deemed  significant. 

The  primary  employment  losses 
estimated  under  Options  1  through  5. 
including  Option  3/S.  are  presented 
above.  (See  Tables  4  and  7.)  The  worst-' 
case  national  estimated  job  losses 
ranged  from  a  high  of  1,173  full-time 
equivalents  (FTEs)  under  Option  5  to  a 
low  of  355  Kits  under  the  proposed 
Option  3/S.  These  job  losses  are 
distributed  over  a  large  number  of 
facilities,  with  the  average  job  loss  per 
affected  facility  under  any  of  the  options 
being  about  three  FTEs. 

Because  the  sample  was  not  designed 
to  characterize  community  or  state 
characteristics,  accurate  estimates  of  the 
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distribution  of  estimated  job  losses  by 
community  or  state  cannot  be  made. 
Nonetheless,  the  locations  of  the 
surveyed  impacted  facilities  show  that 
the  impacts  are  expected  to  be  widely 
distributed  nationally.  (See  Table  9.) 

Table  9. — Distribution  of  Pro- 
jected Sample  Facility  Employ- 
ment Impacts  Under  Option  3/S 


state 

FT  E  loss  esti- 
mated to  occur 
in  state 

MO  

58 

MN  

37 

All  others  (no  greater  than  4 
In  a  sinale  state)      '.    . 

20 

Total  

115 

Although  a  statistically  valid  analysis 
of  population  level  emplo\Tnent  impacts 
on  a  regional  or  community  level  cannot 
be  performed,  analyses  based  on 
a.ssumptions  regarding  the  locational 
distribution  of  primary  employment 
impacts  can  demonstrate  that 
compliance  with  the  proposed 
regulation  is  unlikely  to  have  a 
significant  impact  on  community 
employment.  To  assess  whether  Option 
3/S  could  be  exf)ected  to  result  in 
significant  community  employment 
impacts,  EPA  analyzed  aggregate 
employment  effects  at  the  community 
level  under  highly  conservative  and 
unlikely  assumptions.  Specifically,  this 
analysis  incorporated  three  assumptions 
that  will  likely  lead  to  a  substantial 
overestimation  of  community-level 
impacts. 


First,  EPA  assumed  that  both  closure 
and  line  conversion  impacts  would 
result  in  full  loss  of  PFPR-related 
employment  at  affected  facilities.  Line 
conversions  would  not  generally  be 
expecied  to  result  in  employment 
losses. 

Second,  to  estimate  secondary 
employment  impacts,  EPA  used  a  worst- 
case  regional  impact  multiplier  from  the 
Regional  Input-Output  Modeling  System 
developed  by  the  Bureau  of  Economic 
Analysis  (BEA)  within  the  Department 
of  Commerce.  BEA  publishes  state-level 
employment  multipliers  by  industry 
classifications.  For  this  analysis,  EPA 
used  the  highest  state-level  employment 
multiplier  applicable  to  the  Chemical 
and  Petroleum  Refining  Industry,  the  2- 
digil  BEA  industry  that  is  most  likely  to 
include  facilities  engaged  in  PFPR 
business.  The  highest  total  employment 
impact  multiplier  reported  by  BEA  is  for 
the  state  of  Texas  and  has  a  value  of 
9.20. 

Third,  EPA  assumed  that  all  of  the 
direct  impact  employment  losses  that 
are  not  directly  accounted  for  by  the 
affected  sample  observations  would 
occur  at  the  known  locations  of  the 
affected  sample  facilities  in  proportion 
to  sample  facility  weights.  Thus,  alT^f 
the  facilities  that  are  represented  by  an 
affected  sample  facility,  and  their 
associated  employment  losses,  are 
assumed  to  occur  at  the  same  location 
as  the  affected  sample  facility.  This 
assumption  regarding  the  locational 
distribution  of  facility  impacts  is  al.so 
expected  to  overstate  employment 
losses  in  each  metropolitan  statistical 
area  (MSA),  because  the  non-sample 
facility  impacts  would  likely  be 


distributed  among  other  MSAs  that  are 
unknown. 

Using  these  highly  unrealistic 
conservative  assumptions,  EPA  found 
that  Option  3/S  is  unlikely  to  result  in 
significant  employment  impacts  at  the 
community  level.  Specifically,  the 
largest  weighted  aggregate  emplojmient 
impact  under  this  analysis  is  associated 
with  an  MSA  in  the  state  of  Minnesota. 
The  estimated  sample  facility-based 
employment  loss  in  the  MSA  is  37.2 
FTEs.  The  sample  weight  associated 
with  this  facility  is  4.9,  meaning  that,  in 
the  impact  analysis,  the  facility 
represents  itself  plus  3.9  other  facilities 
in  the  underlying  PFPR  facility 
population  whose  locations  may  not  be 
estimated.  Applying  the  sample  weight 
brings  the  primary  employment  impact 
to  181.0.  Further,  applying  the  industry 
impact  multiplier  for  Texas  of  9.20 
brings  the  weighted  aggregate 
employment  impact  to  1,665.2  full-time 
equivalent  employment  positions.  This 
unrealistically  high  value  exceeds  all 
the  other  simulated  MSA-level  impacts 
by  nearly  a  factor  of  three.  Although  this 
value  also  yields  the  highest  percentage 
loss  in  MSA  employment,  at  0.1181 
percent,  it  is  still  less  than  one-eighth  of 
the  one  percent  significant  impact 
threshold  (see  Table  10).  The  next 
highest  percentage  employment  impacts 
are  0.0738  percent,  in  Mis.souri,  and 
0.0656  percent,  in  Texas,  or 
approximately  l/14th  and  l/15th  of  the 
one  percent  impact  threshold, 
respectively.  Even  using  highly 
unrealistic  assumptions,  this  analysis 
finds  that  Option  3/S  would  not  likely 
cause  a  significant  loss  of  employment 
in  any  affected  MSA. 


Table  10.— Analysis  of  Community  Employment  Impacts  Assuming  Worst-Case  Multiplier  and  Proportional 

Distribution  of  Sample-Weighted  Employment  Losses 


State 


CA 
CA 

CO 

ct. 

fl  . 

GA 

lA  .. 

LA  . 

MD 

MN 

MO 

MO 

OH 

OR 

PA. 

SO 

TN. 


Pnmary  Impacts  Only 


Estimated 
FTE  loss  in 
sample  fa- 
cility MSA 


1.9 
0.2 
0.7 
3.8 
0.0 
0.1 
0.1 
0.1 
0.4 
37.2 
56.9 
1.5 
3.7 
0.7 
2.7 
0.8 
1.1 


Implicit 
sample- 
weight 


5.0 
4.9 
1.2 
4.9 
7.2 
4.9 
5.0 
7.2 
4.0 
4.9 
12 
4.9 
5.1 
4.9 
7.3 
7.2 
4.9 


Sampte- 
weighfed 
FTE  loss 


9.7 
0.8 
0.8 

18.6 
0.1 
0.7 
0.3 
0.4 
1.5 
181.0 

68.3 
7.1 

18.5 
3.3 

19.5 
5.5 
5.2 


Primary  and  Secondary  Impacts 


Maximum 
State  multi- 
plier 


9.2 
9.2 
9.2 
9.2 
9.2 
9.2 
9.2 
9.2 
92 
92 
92 
92 
92 
92 
92 
92 
9.2 


Multpller- 
adjusted 
FTE  loss 


89.1 

7.0 

7.4 

1712 

0.9 

6.6 

2.3 

3.4 

13.5 

1,6652 

628.8 

65.4 

170.6 

30.1 

179.0 

50.7 

47.5 


Percent 

loss  in  errv- 

ploymerrt 


0.0020 
0.0006 
0.0028 
0.0403 
0.0006 
0.0004 
0.0010 
0.0006 
0.0011 
0.1181 
0.0738 
0.0051 
0.0217 
0.0044 
0.0180 
0.0148 
0.0100 
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Table  10.-Analysis  of  Community  Employment  Impacts  Assuming  Worst-Case  Multiplier  and  Proportional 

Distribution  of  Sample-Weighted  Employment  Losses— Continued 


State 


TN. 
TX  . 
TX  . 

UT. 
WA 


Total 


Primary  Impacts  Only 


Estimated 
FTE  loss  In 
sample  fa- 
cility MSA 


0.4 
0.3 
1.9 
0.3 
0.1 


114.8 


Implicit 
sample- 
weight 


4.9 
5.7 
4.0 
7.2 
7.2 


3.1 


Sample- 
weighted 
FTE  loss 


2.1 
1.8 
7.5 
2.2 

1.0 


355.7 


Primary  and  Secondary  Impacts 


Maximum 

State  mutti- 

plier 


9.2 
9.2 
9.2 
9.2 
9.2 


Multiplier- 
adjusted 
FTE  loss 


18.9 
16.9 
688 
19.8 
9.3 


3.272.5 


Percent 

loss  in  env 

ployment 


0.0035 
0.0023 
0.0656 
0.0039 
0.0008 


whT^h  t^To Tr^Jf ,!  employment  impact  values  presented  in  this  table  provide  a  worst-case  illustration  of  possible  impacts  in  the  MSAs  m 
^r,^^,  ^„\®,^^^®  '^^''1'!^  assessed  as  incumng  economic  impacts  were  located.  The  employment  losses  are  likely  to  d7erstate  substantial  v 
rft^/n  ?^t^^  ^^"^®  °*  '^®  f  ?  °'  ^  ™><'™"i  employment  impact  multiplier  and  because  non-sample  faa%  imparts  (fww^rch  an  ir^^lc^ 
^«?iCJf.'^«''tC?H"l^K®.f^'"'^®^  '?K°^"'  '^  ^t  ^^"^  '^SA  as  the  sample  facility  is  located.  In  fact.  ttS  nc^siwacilK^S-^^nSS 
fac'ili';Kio';^ts'S^^°^as''a^^^^^^^^^^^  °''''  ""^"°""  ^^''  '"  '  ^'^  "^^  ''''  -'  ^'^'^  -  '^'  '  --^^"-  of'^r^.g^S's^^Jg 


E.  Foreign  Trade  Effects  ^ 

Products  of  the  PFPR  industry  are 
traded  internationally.  Therefore, 
changes  in  domestic  production 
resulting  from  effluent  regulations  may 
affect  the  balance  of  trade.  EPA 
evaluated  the  potential  foreign  trade 
impacts  of  the  PFPR  regulation  by 
separately  estimating  the  changes  in 
both  exports  and  imports  that  could 
occur  as  a  result  of  a  PSES  regulation  for 
Subcategory  C  (PFPR)  Facilities.  EPA 
analyzed  foreign  trade  impacts  under 
two  cases:  a  proportional  case,  which 
assesses  trade  impacts  based  on  the 
relative  competitiveness  of  U.S.  and 
foreign  producers  in  international 
markets;  and  a  worst  case,  which  makes 
severely  conservative  assumptions 
regarding  U.S.  competitiveness.  Both 
analyses  showed  relatively  minor  trade 
impacts  from  the  regulatory  option, 
Option  3/S. 

Trade  impacts  were  examined  for  the 
six  PSES  options  considered  for 
Subcategory  C  Facilities.  Among  these 
options,  the  estimated  impacts  of 
proposed  Option  3/S  are  the  least  severe 
under  both  the  worst-case  and 
proportional  case  assumptions. 

1.  Proportional  Case 

The  analysis  of  trade  impacts  focuses 
on  the  PFPR  sales  of  facilities  that  are 
assessed  as  closures  or  line  conversions 
as  the  result  of  the  PFPR  rule.  When  a 
facility  ceases  PFPR  production,  the 
markets  that  it  served,  both  domestic 
and  export,  are  assumed  to  be  competed 
for  by  other  domestic  producers  and 
foreign  producers.  Under  the 


proportional  case  assumptions, 
domestic  and  foreign  producers  share  in 
these  markets  on  a  proportional  basis 
according  to  their  average  participation 
in  domestic  and  export  markets  before 
regulation.  These  assumptions  allow 
foreign  producers  to  compete  away  a 
share  of  both  the  sales  to  domestic 
production  and  sales  for  export  that  had 
previously  been  supplied  by  the 
impacted  facilities.  The  shares  of  these 
markets  that  are  won  by  foreign 
producers  reflect  the  long-run  success  of 
foreign  and  domestic  producers  in 
competing  for  domestic  and  export 
markets.  In  effect,  the  proportional  case 
assumes  that  foreign  and  domestic 
producers  would  remain  as  competitive 
on  the  margin  in  capturing  domestic 
and  export  PFPR  markets  as  they  are 
currently  on  average.  Specifically, 
exports  decline  as  domestic  producers 
are  assumed  to  capture  30.2  percent  of 
impacted  facilities'  former  exports  while 
foreign  producers  capture  69.8  percent 
of  this  amount.  And  imports  increase  as 
domestic  producers  are  assumed  to 
retain  82.1  percent  of  impacted 
facilities'  former  sales  for  domestic 
consumption,  while  foreign  producers 
capture  17.9  percent. 

The  estimated  decrease  in  exports 
(stated  as  a  positive  value)  and  increase 
in  imports  are  summed  to  yield  the 
estimated  decline  in  the  U.S.  PFPR  trade 
balance.  Under  the  proportional  case 
assumptions,  the  estimated  trade  impact 
under  Option  3  amounts  to  a  $9,872,000 
decrease  in  the  pesticide  trade  balance, 
or  a  1.04  percent  decline.  Option  3/S 
would  result  in  a  $9,190,000  decrease  in 


the  pesticide  trade  balance,  or  a  decline 
of  less  than  one  percent  (see  Table  11 
below). 

2.  Worst-Case 

The  worst-case  analysis  again  begins 
with  foreign  and  domestic  producers 
competing  to  capture  the  domestic  and 
export  PFPR  sales  of  facilities  that  were 
assessed  as  closures  or  line  conversions 
as  the  result  of  the  PFPR  regulation. 
Under  the  worst-case  assumptions, 
however,  foreign  producers  are  assumed 
to  win  this  compefiti.  r.  completely. 
That  is,  the  sales  for  domestic 
consumption  are  fully  replaced  by 
increased  imports  and  the  sales  for 
export  are  fully  replaced  by  foreign 
producers.  These  assumptions        * 
maximize  the  possible  adverse  trade 
impact  associated  with  reduced 
production  and  sales  of  PFPR  products 
by  significantly  impacted  facilities.  The 
estimated  decline  in  exports  (stated  as  a 
positive  number)  and  increase  in 
imports  are  summed  to  yield  the  decline 
in  the  balance  of  trade  in  the  PFPR 
market.  This  analysis  makes  severe  and 
unrealistic  assumptions,  but  serves  to 
illustrate  the  minimal  impact  that  the 
regulation  is  expected  to  have  on  foreign 
trade,  even  under  the  most  conser\ative 
assumptions. 

Under  the  worst-case  assumptions  a 
decrease  of  $43,995,000  in  the  net  trade 
balance  (4.6  percent)  is  projected  under 
Option  3,  and  a  decrease  of  $40,184,000 
(4.2  percent)  is  calculated  for  the 
proposed  option,  Option  3/S  (see  Table 
11). 
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Table  11.— Change  in  Foreign  Trade  Balance  for  Subcategory  C  PSES  Options  ($000, 1988) 


Regulatory  option 


^ 

Option  1 

Option  2 _ ,. 

Option  3 i 

Option  3/S  „ i. 

Option  4 

Options 


Worst  case  assumptions 


Increase 
In  imports 


Decrease 
in  exports 


Decrease 
in  net 

trade  bal- 
ance 


Proportional  case  assumpbons 


Increase 
in  imports 


Decrease 
in  exports 


Decrease 

in  net 
trade  ba(- 
'    arK8 


40.155 
40.149 
40.149 
36,338 

194.548 
199.219 


4,070 
3,846 
3,846 
3.846 
8,963 
8,963 


44,225 
43,995 
43,995 
40.184 
203,511 
208,182 


7,188 
7,187 
7,187 
6,505 
34,824 
35.663 


2.841 
2.685 
2,685 
2,685 
6.256 
6,256 


10,029 

9.872 

9,872 

9,190 

41.080 

41,916 


F.  Impacts  on  Firms  Owning  PFPH 
Facilities 

The  assessment  of  economic 
achievability  of  the  PFPR  regulation  is 
based  primarily  on  the  facility-level 
impact  analysis.  However,  because  the 
impacts  at  the  level  of  the  firm  may 
exceed  those  assessed  at  the  level  of  the 
facility,  particularly  when  a  firm  owns 
more  than  one  facility  that  will  be 
subject  to  regulation,  EPA  also 
conducted  a  firm-level  impact  analysis 
for  the  PFPR  regulation.  The  firm-level 
analysis  estimates  the  impact  of 
regiilatory  compliance  on  firms  owning 
facilities  subject  to  PFPR  effiuent 
guidelines.  A  firm-level  analysis  was 
conducted  for  all  firms  which  own  at 
least  one  sample  facility  that  uses  water 
in  its  PFPR  operations,  and  therefore  for 
which  financial  data  were  available. 
Because  of  sample  design 
considerations,  the  findings  from  the 
firm-level  analysis,  which  is  based  on 
facilities  in  the  sample  survey,  cannot 
be  extrapolated  on  a  statistically  valid 
basis  fo  the  population  level  of  PFPR 
industry  firms. 

The  firm-level  impact  analysis 
involves  aggregating  financial  and 
compliance  cost  data  for  sample 
facilities  by  firm.  Compliance  cost  data 
for  the  sample  facilities  within  a  firm 
were  then  used  to  impute  compliance 
costs  for  the  portion  of  a  firm's  PFPR 
revenue  that  was  not  covered  by  the 
data  for  sample  facilities.  Baseline  cost 
adjustments  from  other  regulatory 
requirements  were  also  included  in  the 
firm-level  analysis  and  were 
apportioned  to  those  revenues  within 
the  firm  that  were  not  reflected  by 
sample  facilities. 

The  firm-level  financial  impact  was 
assessed  on  the  basis  of  change  in  pre- 
tax return  on  assets  (ROA)  taking  into 
account  the  expected  compliance 
requirements  for  sample  facilities  and 
the  portion  of  a  firm's  PFPR  revenue 
that  was  not  covered  by  the  data  for 
sample  facilities.  ROA  was  calculated 
for  the  baseline  and  post-compliance, 
and  compared  with  a  threshold  value 


based  on  the  lowest  quartile  data  for  SIC 
codts  in  the  2800  group  (Chemicals  and 
Allied  Products)  of  2.396  percent.'o 
ROA  is  a  measure  of  the  profitability  of 
a  firm's  capital  assets,  independent  of 
the  effects  of  taxes  and  financial 
structure.  This  financial  measure 
provides  information  regarding  the 
competitive  position  of  the  firm  within 
the  industry,  as  well  as  operating 
margin  and  asset  management 
capability.  If  a  firm  cannot  sustain  a 
competitive  ROA  when  baseline  costs 
and  compliance  costs  are  considered, 
then  the  firm  will  likely  have  difficulty 
financing  the  costs  of  complying  with 
the  regulation. 

The  firm-level  financial  data  used  to 
calculate  baseline  ROA  and  to  which 
adju.stments  were  made  for  the  post- 
compliance  analysis  were  obtained  from 
public  financial  reports  for  the  public- 
reporting  firms  that  own  facilities  in  the 
PFPR  Survey.  For  the  multiple  facility, 
non-public-reporting  firms,  baseline 
firm-level  data  were  imputed  using 
facility-level  data  from  the  Survey  and 
aggregate  ratios  of  sales-to-assets  and 
pre-tax  operating  income  as  reported  in 
the  Robert  Morris  Associates 
publication  Annual  Statement  Studies." 
Data  for  single  facility  firms  were  taken 
from  the  PFPR  industry  Survey. 

1.  Baseline  Impacts 

Tlie  baseline  ROA  analysis  evaluates 
the  firm's  financial  operating  condition 
before  costs  of  complying  with  the 
proposed  regulatory  option  are 
considered.  "This  analysis  identifies 
firms  which  are  expected  to  be 
financially  weak  relative  to  the  overall 
industry  before  the  regulation  is 
enacted.  For  the  firm-level  analysis, 
baseline  costs  for  non-sample  PFPR 
facilities  were  estimated  and  summed 


'"The  threshold  value  ROA  (2.3a6  percent)  was 
ralcBlaled  by  weighting  the  ROA  for  all  available 
SIC  codes  in  the  2800  group  by  the  total  value  of 
shiptnonts  of  that  group. 

' '  Robert  Morris  Associates,  Annual  Statement 
Studirs.  1991.  Philadelphia.  PA.  Calculations  are 
baseit  cin  a  composite  weighted  average  of  values  for 
chetnicai  industry  sectors. 


with  the  sample  facility  firms'  costs. 
Baseline  costs  include  the  estimated 
costs  associated  with  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
the  Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  (OCPSF)  (40  CFR  414), 
Pesticide  Manufacturing,  and  FIFRA 
regulations  as  previously  described.  The 
non-sample  baseline  costs  were 
estimated  based  upon  the  portion  of 
PFPR  firm  revenue  which  is  not 
attributable  to  the  sample  facilities,  and 
on  the  ratio  of  firm  baseline  costs  to  firm 
revenues  from  PFPR.  Baseline  costs  for 
manufacturing  facilities  that  do  not 
perform  PFPR  activities  owned  by  the 
firms  being  analyzed  were  also  included 
in  the  analysis.  '^  Firms  that  have  a 
baseline  ROA  of  less  than  the  threshold 
value  are  not  considered  for  compliance 
impacts  because  their  financial 
weakness  results  from  current 
circumstances.  Of  the  308  firms  initially 
considered  in  the  analysis,  66  firms  (all 
of  which  are  single  entities)  had  a 
baseline  ROA  of  less  than  the  threshold 
level  of  2.396  and  were  therefore  not 
considered  in  the  remainder  of  the 
analysis.  Thus,  242  firms  were 
considered  for  impacts  from  the 
proposed  PFPR  regulation. 

2.  Post-Compliance  Impacts 

Post-compliance  ROA  was  calculated 
by  adjusting  the  baseline  ROA 
components  to  reflect  the  costs  of 
complying  with  the  proposed  options — 
Option  3/S  for  Subcategory  C  facilities 
and  Option  1  for  Subcategory  E 
facilities  '^.  Again,  the  costs  of 
compliance  for  facilities  not  included  in 
the  sample  were  estimated  based  on  the 
portion  of  PFPR  firm  revenue  not 
attributable  to  the  sample  facilities,  and 
the  ratio  of  capital  and  operating  costs 
of  compliance  to  firm  PFPR  revenue. 

Of  the  242  firms  considered  for 
compliance  impacts,  5  firms  were  found 
to  have  a  post-compliance  ROA  of  less 


I'Uat.T  are  from  HA  for  Pesticides  Manufacturing 
Industry.  V/93. 

"Refilling  establishments  are  expected  to  meet 
compliance  with  the  proposed  option  at  zero  cost. 
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than  2.396  percent  and  are  therefore 
assessed  as  incurring  adverse  Qnancial 
impacts  as  a  result  of  regulatory 
compliance.  Three  of  these  five  firms 


are  private  single  entities  and  two  are 
private  multi-facility  firms.  No  finn 
impacts  are  expected  to  occur  among 
public-peporting  firms.  The  Agency 


judges  that  these  firm-Ievei  impacts 
should  not  pose  a  significant  burden  to 
the  PFPR  mdustry  (we  Table  12). 


Table  12.— Estimated  Sample  Firm  Financial  Impacts 


Firm  Type 


Public-feporting  firma 

Private  mu«-»acJltty  flms 
Private  single  entity  firms 


Baseline 


Number  of 

projected 

impacts 


0 

0 

'66 


Numt^er  of 

firms  cofv 

sidered 


36 

92 

180 


'  Sixty-three  of  these  frms  have  an  ROA  of  less  than  2.396  percent  t>efore  t>aseline  cost  adjustments 


Post-compliance 


Ntjmtier  ol 
projected 

irrpacts 


Number  of 

firms  corv 

sidered 


36 

92 

114 


were  taken  into  account 


G.  Impacts  ofNSPS  and  PSNS 
1 .  Subcategory  C 

As  stated  above.  EPA  is  proposing  to 
establish  NSPS  as  zero  discharge, 
equivalent  to  the  BAT  requirements  for 
existing  sources.  Zero  discharge 
represents  best  available  and  best 
available  demonstrated  technology  for 
the  pesticide  formulating,  packaging 
and  repackaging  subcategory  as  a  whole. 
The  economic  impact  analysis  for 
existing  sources  shows  that  this 
regulatory  approach  (termed  Option  3  in 
the  discussion  above)  would  be 
economically  achievable  for  the 
industry.  EPA  believes  that  new  sources 
will  be  able  to  comply  at  costs  that  are 
similar  to  or  less  than  the  costs  for 
existing  sources,  because  new  sources 
can  apply  control  technologies 
(including  dedicated  lines  and 
pressurized  hoses  for  equipment 
cleaning)  more  efficiently  than  sources 
that  need  to  retrofit  for  those 
technologies.  EPA's  analysis  concludes 
that  a  zero  discharge  requirement  for 
new  source  direct  dischargers  would  be 
economically  achievable  and  would  not 
be  a  barrier  to  entry. 

EPA  is  proposing  to  set  pretreatment 
standards  for  new  sources  (whicb  cover 
indirect  di.schargers)  equivalent  to  the 
NSPS  standards  (which  cover  direct 
dischnrgers),  i.e.,  at  zero  discharge  for 
all  PFPR  waste  streams.  For  the  reasons 
stated  above  with  respect  to  the  NSPS 
standards,  EPA  finds  that  the  PSNS 
regulations  would  be  economically 
achievable  and  not  a  barrier  to  entry. 

Although  EPA  has  proposed  to 
exempt  the  non-interior  waste  streams 
of  the  small  saniUzers  from  this  zero 
di.scharge  requirement  for  existing 
prelreatment  facilities  (PSES),  EPA  is 
not  proposing  to  include  this  same 
exemption  for  the  new  source 
pretreatment  facilities  (PSNS).  The 
rationale  for  finding  that  the  exemption 
for  those  sanitizer  waste  streams  is 
appropriate  for  existing  sources  is  ba.sed 


on  EPA's  findings  that  the  impacts  on 
existing  small  entities  would  be 
significantly  reduced  by  the  exemption 
while  the  associated  additional  loading 
of  toxic  fxjllutants  would  be  small.  With 
respect  to  new  source  pretreaters.  EPA 
does  not  have  sufficient  information  to 
conclude  that  the  size  and  economic 
conditions  of  those  new  sources,  the 
impacts  on  those  new  sources,  and  the 
as.sociated  loadings  of  toxic  pollutants, 
would  justify  a  similar  exemption  for 
the  non-interior  waste  streams  for 
sanitizer  facilities. 

In  addition,  EPA  has  proposed  to  set 
a  zero  discharge  requirement  for  NSPS. 
also  without  any  exemption  for 
sanitizers'  waste  streams,  based  on  the 
proposal  to  set  BAT  at  zero  discharge  for 
all  waste  streams  and  the  finding  that 
NSPS  should  be  set  at  a  level  at  least  as 
stringent  as  BAT. 

2.  Subcategory  E 

EPA  is  proposing  NSPS/PSNS  for 
Subcategory  E  facilities  equal  to  BAT/ 
PSES  proposed  limitations  for  existing 
sources.  Compliance  with  BAT/PSES  is 
projected  to  have  zero  costs  for  existing 
facilities.  Likewase,  new  facilities  are 
not  expected  to  incur  additional  annual 
costs  due  to  the  regulation.  Since 
compliance  with  the  proposed  option 
has  been  found  to  be  econoraicallv 
achievable  for  existing  facihties,  EPA 
has  determined  that  compliance  with 
NSPS/PSNS  will  also  be  economically 
achievable  and  not  a  barrier  to  entry  for 
new  sources. 

//.  Benefits  of  Pollution  Prevention 

Typically,  the  economic  achievabilitv 
of  a  regulation  is  evaluated  by 
considering  the  impacts  of  projected 
compliance  costs  on  an  industry,  for 
example,  the  costs  of  installing  and 
operating  a  treatment  technology. 
However,  facilities  may  offset  some  of 
their  compliance  costs  by  achieving 
regulatory  compliance  through  use  of 
pollution  prevention  measures.  The  cost 


analysis  of  the  proposed  PFPR 
regulation  assumes  that,  where  pos.sible, 
facilities  will  use  certain  pollution 
prevention  measures  to  achieve  zero 
discharge.  These  measures  include,  for 
example,  recovery  and  reuse  of  rinse 
waters  and  other  wastewaters  that 
contain  reusable  PAIs.  By  recovering 
and  reusing  the  PAIs  contained  in  such 
wastewaters,  facilities  may  save  on  the 
purchase  cost  of  PAIs.  water 
consumption  costs,  and  sewage 
trtiotment  costs.  The  cost  analyses 
described  above  for  the  proposed 
regulation  reflect  the  costs  of 
implementing  such  pollution 
prevention  measures  and  reflect  cost 
savings  from  reduced  waste 
management  and  disposal  costs  (about 
$4.7  million  on  an  annualized  basLs). 
The  regulatory  cost  analyses,  however, 
do  not  include  certain  additional 
offsetting  cost  .savings  that  may  accrue 
to  facilities  through  pollution 
prevention. 

To  provide  a  more  comprehensive 
accounting  of  the  costs  of  achieving 
compliance  with  the  proposed  PFPR 
regulation,  EPA  therefore  identified  and 
as.spssed  additional  mechanisms  by 
which  facilities  might  achieve  cost 
savings  through  use  of  pollution 
prevention.  Specifically,  EPA  identified 
five  mechanisms  by  which  facilities 
may  offset  some  of  their  regulatory 
compliance  costs  through  pollution 
prevention.  Two  mechanisms  arp 
assoc  iated  with  the  direct  costs  of  FFFR 
proce.ssing  and  manufacturing  PAIs: 
recovery  of  PAIs,  and  recovery  of  water 
(reducing  water  and  discharge  costs). 
The  other  three  mechanisms,  termed 
indirect  cost  savings,  arise  from 
reductions  in  facility  and  firm  cost<:  (or 
other  business-enhancing  benefits)  that 
are  not  directly  associated  with  th^* 
manufacturing  or  PFPR  processini;  of 
PAIs.  These  indirect  cost  savings 
mechanisms  include:  reductions  in 
permitting  costs,  reductions  in  bu.sint'ss 
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insurance  premiums,  and  reductions  in 
firm  cost  of  capital. 

Using  Survey  data  for  PFPR  facilities 
subject  to  regulation.  EPA  estimated 
facility-specific  savings  for  the  two 
direct  cost  mechanisms  listed  above. 
Although  EPA  was  not  able  to  estimate 
facility-specific  savings  for  the  three 
indirect  cost  mechanisms,  EPA  assessed 
these  opportunities  on  the  basis  of 
discussions  with  permitting  authority 
and  insurance  and  finance  industry 
personnel  and  a  review  of  relevant 
literature.  From  these  discussions  and 
reviews,  EPA  concluded  that  the 
indirect  cost  mechanisms  would  also 
offer  cost-savings  opportunities  to  PFPR 
industry  firms  that  adopt  pollution 
prevention  measures  as  part  of  their 
compliance  strategy. 

1.  Savings  From  Reduced  Water  Use  and 
Water  Discharge 

Wastewaters  that  contain  reusable 
PAIs  can  be  recovered  and  reused  with 
the  same  line  or  processes  in  a  PFPR 
facility  from  which  it  was  Jaken. 
Economic  benefits  can  accrue  due  to  the 
reduced  demand  for  new  water  and  as 
well  from  decreased  volume  of 
wastewater  discharge  and  associated 
sewage  system  costs.  In  its  analysis. 
^  EPA  assumed  100  percent  reduction  or 
reuse  of  water  that  is  currently 
discharged.  Water  and  sewer  rates  were 
obtained  from  Ernst  &  Young's  Water 
and  Wastewater  1992  Survey  of  the 
monthly  rates  for  the  100  largest 
metropolitan  areas.  EPA  supplemented 
this  rate  information  with  data  on  water 
rates  for  facility  locations  not  covered 
by  the  Ernst  &  Young  data.  Also.  EPA 
adjusted  these  rates  to  reflect  the  trend 
in  expected  increases  in  water  and 
sewer  rates  which  is  greater  than  the 
general  rate  of  infiation. 

For  the  529  facilities  with  compliance 
costs  under  Option  3/S.  EPA  estimated 
that  519  facilities  could  be  expected  to 
achieve  water  and  sewer  cost  savings  by 
use  of  pollution  prevention.  For  those 
facilities  achieving  cost  savings,  the 
mean  water  and  sewer  savings  is 
estimated  at  $213  per  annum.  The 
maximum  annual  savings  at  an 
individual  facility  is  approximately 
$11,000.  On  average,  these  savings 
represent  about  one  percent  of  the  total 
annualized  compliance  costs  for  the 
facilities  expected  to  achieve  water  and 
sewer  cost  savings.  However,  the 
maximum  percentage  of  compliance 
costs  estimated  to  be  saved  at  a  specific 
facility  is  about  11  percent  of  total 
annual  compliance  costs.  For  some 
facilities,  therefore,  the  reuse  and 
recovery  of  water  and  PAIs  can  provide 
substantial  savings.  On  the  basis  of  the 
individual  facility  values,  EPA  estimates 


national  aggregate  annual  benefits  from 
water  and. sewer  savings  of  $116,000. 

2.  Savings  From  Recovery  and  Reuse  of 
PAIs 

Under  Option  3/S,  facilities  will 
recover  PAIs  from  interior  wastewater 
streams.  The  value  of  these  PAIs  was 
estimated  based  on  PAI-specific  prices 
calculated  for  the  pesticide 
manufacturers  effluent  guideline  when 
necessary  data  were  available,  and  from 
secondary  sources  when  not.  Of  the  545 
facilities  expected  to  incur  compliance 
costs  under  Option  3/S.  354  were 
assessed  as  being  able  to  recover  and 
reuse  PAIs  by  use  of  pollution 
prevention  in  complying  with  the 
proposed  PFPR  regulation.  In  aggregate, 
facilities  are  estimated  to  save  about 
77,816  pounds  of  active  ingredient  per 
year  with  a  total  value  of  $628,065  (in 
1988  dollars).  The  mean  e,stimated 
annual  PAI  savings  per  facility  with 
savings  was  estimated  at  $1,777.  On 
average,  these  savings  represent  about 
0.65  percent  of  these  facilities'  total 
annual  compliance  cost.  The  facility 
with  the  highest  savings  is  estimated  to 
save  $427,000  per  year. 

3.  Savings  From  Reduced  Costs  of 
Permits  and  Fees 

EPA  believes  that  facilities  may  also 
save  money  by  reducing  indirect  and 
direct  discharge  permitting  costs  as  a 
result  of  using  pollution  prevention 
measures  in  complying  with  Option  3/ 
S.  Permitting  costs  include  application 
fees,  costs  of  preparing  applications, 
discharge  monitoring  reports  and 
engineering  reports,  annual  fees,  and 
monitoring  costs.  A  review  of  permitting 
information  from  several  states  with 
PFPR  facilities  showed  that  permitting 
costs  vary  considerably  from  state  to 
state.  In  general,  reducing  or  eliminating 
discharge  volumes  through  pollution 
prevention  should  allow  faciliries  to 
save  on  permitting  costs.  In  some  cases, 
facilities  may  be  able  to  forego 
permitting  costs  entirely  by  eliminating 
discharges.  In  other  cases,  facilities  may 
incur  lower  permitting  costs.  For 
example,  several  states  vary  permit 
application  and  maintenance  fees  based 
on  facility  discharge  volumes  and 
complexity  of  discharge  streams.  Some 
states  indicated  that  their  permit  fee 
structures  have  been  explicitly 
designed,  or  are  being  designed,  to 
promote  pollution  prevention  as  a 
discharge  reduction  or  elimination 
method. 

The  permitting  cost  amounts  that  may 
be  .saved  vary  from  a  few  hundred 
dollars  a  year  for  some  POTW-related 
charges  to  tens  of  thousands  of  dollars 
for  direct  discharge  permits.  As  an 


illustration  of  the  possible  significance 
of  these  savings,  EPA  developed  an 
example  scenario  in  which  total  PFPR 
industry  annual  permitting  cost  savings 
might  amount  to  $2  million  or  more. 

The  Agency  solicits  comments  from 
the  industry  and  other  parties  on  the 
likelihood  and  possible  value  of  such 
savings. 

4.  Savings  From  Reduced  Insurance 
Premiums 

Although  liability  and  general 
business  insurance  policies  do  not 
currently  incorporate  discounts  for  use 
of  pollution  prevention,  trends  in 
insurance  coverage  show  that 
decreasing  risks  in  the  chemical 
industry  will  be  reflected  in  cost  savings 
in  the  insurance  premiums.  Specifically, 
the  insurance  industry  has  begun  to 
recognize  that  pollution  prevention 
efforts  can  reduce  a  number  of  business 
and  liability  risks.  Representatives  from 
business  insurance  firms  indicate  that 
compliance  with  the  PFPR  effiuent 
limitations  guideline  by  means  of 
pollution  prevention  could  result  in 
lower  insurance  premiums  through 
several  mechanisms,  for  example: 

•  Reduced  volume  of  pesticide 
ingredients  shipped  and  handled  at  a 
facility  can  result  in  lower  risk  of 
hazardous  exposures  for  workers  and 
the  surrounding  community; 

•  Elimination  of  pollutant  discharges 
would  result  in  a  lower  risk  of  leaks  or 
accidental  excess  discharges  of 
polluting  materials;  and 

•  Elimination  of  pollutant  discharges 
reduces  the  risk  that  a  facility  would  be 
found  in  violation  of  discharge  limits. 

As  pollution  prevention  methods 
become  more  accepted  and  their 
efficient  and  effective  performance  is 
better  established,  insurance  firms  will 
be  more  likely  to  account  for  the 
potential  risk-reducing  benefits  of 
pollution  prevention  programs  in  setting 
insurance  premiums.  EPA  requests  that 
industry  discuss  the  likelihood  and 
possible  extent  of  such  savings  in  its 
comments  on  the  proposed  regulation. 

5.  Savings  From  Reduced  Cost  of  Capital 

Compliance  by  pollution  prevention 
under  Option  3/S  can  provide  financial 
benefits  to  firms  by  reducing  the  cost  of 
capital.  Decreases  in  the  amount  of 
pesticides  being  used  can  reduce 
contingent  liabilities  associated  with 
worker  safety  and  environmental 
compliance  issues,  and  may  also 
provide  preferential  recognition  and 
valuation  in  the  public  capital  markets. 

The  factors  that  influence  the  cost  of 
capital  to  a  firm  include:  the  firm's 
expected  financial  performance;  the 
variability  of  the  firm's  financial 
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performance;  the  financial  structure  of 
the  firm  and  the  associated  variabiUty  in 
the  performance  of  the  instruments  by 
which  the  firm's  assets  are  financed; 
and  the  relationship  of  the  variability  in 
the  firm's  own  financial  performance  to 
that  of  other  firms  and  competing 
investment  opportunities.  These  factors 
determine  the  overall  riskiness  of  a  firm 
as  an  investment  or  lending 
opportiuiity.  In  general,  actions  that 
reduce  the  riskiness  or  expected 
variability  of  a  firm's  financial 
performance  will  reduce  its  cost  of 
capital.  Adoption  of  pollution 
prevention  measures  can  reduce  the 
riskiness  of  the  firm's  financial 
performance  through: 

•  Avoidance  of  contingent  liabilities. 
For  similar  reasons  to  those  outlined 
above  for  reduced  insurance  costs,  use 
of  pollution  prevention  measures  by 
PFPR  facilities  can  reduce  contingent 
liabilitips  that  pose  a  hsk  for  creditors 
and  investors.  For  example,  more 
efficient  use  of  FAis  and  the  use  of 
dedicated  lines  for  each  FAI  or  product 
can  reduce  the  overall  level  of  worker 
exposure  to  PAIs  due  to  elimination  or 
reduction  of  cleanup  due  to  product 
changeover.  In  addition,  the  reduction 
or  reuse  of  PAIs  can  reduce  or  eliminate 
pollutant  discharges,  thereby  reducing 
risks  to  the  surrounding  community 
from  accidental  spills  or  leakage  and 
also  reducing  the  risk  of  being  found  in 
violation  of  discharge  limits.  Each  of 
these  contingencies  may  pose  a 
financial  risk  to  the  firm.  Elimination  or 
reduction  of  such  contingent  liabilities 
should  reduce  uncertainty  about  future 
financial  performance  and  result  in 
lower  required  returns  for  creditors  and 
investors. 

•  Increased  managerial  control  of  the 
firm.  Facihties  that  prevent  pollution 
associated  with  PAI  use  will  be  better 
able  to  control  the  financial  impact  of 
environmental  regulations.  Firms  that 
limit  but  continue  to  discharge  effluents 
are  left  with  the  risk  of  achieving 
compliance  with  possibly  more 
stringent  envirorunental  requirements  in 
the  future.  Firms  that  implement 
pollution  prevention  (i.e..  source 
reduction  and  recycling  of  wastewaters) 
to  eliminate  discharges  are  proactively 
avoiding,  and  therefore  controlling,  the 
possibility  of  these  future  compliance 
costs.  The  removal  of  this  cosi 
uncertainty  should  make  those  firms 
that  adopt  pollution  prevention  less 
risky  to  invest  in  or  lend  to. 

•  Preferential  recognition  and 
valuation  by  im-estors  and  lenders. 
Some  investors  preferentially  search  for 
firms  that  apply  effective  and  proactive 
pollution  prevention  programs.  For 
example,  some  mutual  funds  include  a 


social/environnjental  responsibility 
component  in  their  charter.  Firms  that 
are  perceived  as  environmentally 
responsible  may  be  awarded  a  higher 
valuation  and  lower  cost  of  capital  in 
the  pubhc  capital  markets. 

•  Improved  firm  financial 
performance.  Finally,  some  consumers 
may  favor  products  of  firms  that  are 
perceived  as  environmentally 
responsible  (as  defined  by  the 
individual  consumer).  To  the  extent  that 
a  mechanism  exists  for  consumers  to  be 
aware  that  a  given  firm  has  undertaken 
pollution  prevention  programs, 
consumers  may  favor  that  firm's 
products  over  those  of  its  competitors 
and  thus  improve  the  firm's  business 
prospects. 

EPA  requests  comments  on  the 
likelihood  and  possible  extent  of  such 
financial  benefits. 

In  summary,  although  EPA  has  been 
able  to  quantif>'  only  partialiv  the 
potential  cost-savings  benefits  of 
pollution  prevention,  EPA  believps  that 
these  benefits  may  significantly  improve 
the  financial  circumstances  of  many 
facilities  and  firms  that  choose  pollution 
prevention  as  a  means  of  complying 
with  the  proposed  PFPR  effluent 
limitation  guideline. 

/-  Labor  Requirements  and  Possible 
Employment  Benefits  of  Regulatory 
Compliance 

Finns  will  need  to  install  and  operate 
compliance  systems  to  comply  with  an 
effluent  limitations  guideline  for  the 
PFPR  industry.  The  manufacture, 
installation,  and  operation  of  these 
systems  will  require  use  of  labor 
resources.  To  the  extent  that  these  labor 
needs  translate  into  employment 
increases  in  affected  firms,  a  PFPR  rule 
has  the  potential  to  generate 
employment  benefits.  If  realized,  these 
employment  benefits  may  partially 
offset  the  employment  losses  that  are 
expected  to  occur  in  facilities  impacted 
by  the  rule.  The  employment  effects  that 
would  occur  in  the  manufacture, 
installation,  and  operation  of  treatment 
systems  are  termed  the  "direct" 
emplojinent  benefits  of  the  rule. 
Because  these  employment  effects  are 
directly  attributable  to  the  PFPR  rule, 
they  are  conceptually  parallel  to  the 
employment  losses  that  were  estimated 
for  the  facihties  that  are  expected  to 
incur  significant  impacts  as  &  result  of 
the  PFPR  rule. 

In  addition  to  direct  employment 
benefits,  the  P^R  rule  may  generate 
other  employment  benefits  through  two 
mechanisms.  First,  employment  effects 
may  occur  in  the  industries  that  are 
linked  to  the  industries  that 
manufacture  and  install  compliance 


equipment;  these  effects  are  termed 
"indirect"  employment  benefits.  For 
example,  a  firm  that  manufactures  the 
pumps,  piping  and  other  hardware  that 
comprise  a  treatment  system  will 
purchase  intermediate  goods  and 
services  from  other  firms  and  sectors  of 
the  economy.  Thus,  increased  economic 
activity  in  the  firm  that  manufacturers 
the  treatment  system  components  has 
the  potential  to  increase  activity  and 
employment  in  these  linked  firms  and 
sectors.  Second,  the  increased  payments 
to  labor  in  the  directly  and  indirectly 
affected  industries  will  lead  to  increased 
purchases  from  consumer-oriented 
service  and  retail  busmesses.  whiti  in 
turn  lead  to  additional  labor  demand 
and  employment  benefits  in  those 
businesses.  These  efTects  are  termed 
"induced  "  employment  benefits. 

In  view  of  these  possible  emplcvment 
benefits.  EPA  estimated  the  labor  ' 
requirements  associated  with 
compliance  with  the  PFPR  effluent 
guidelines  Option  3/S.  Labor 
requirements— and  thus  the  possible 
employment  benefits — were  estimated 
in  two  steps.  EPA  first  estimated  the 
diret  t  employment  efftH,ts  associated 
with  the  manuf.-jrfure,  iiistallation,  and 
operation  of  the  PFPR  ccmpiianre 
equipment.  Second,  EPA  considered  the 
additional  employment  effects  that 
might  occur  through  the  indirect  and 
induced  effect  mechanisms  outlined 
above. 

1.  Ehrect  Labor  Requirements  of 
Complying  With  the  PFPR  Rule 

EPA  separately  analyzed  each 
comp>onent  of  the  direct  labor 
requirements:  Manufacturing,  installing, 
and  operating  compliance  equipment. 
The  analysis  is  based  on  the  compliance 
cost  estimates  de\'eIoped  for  the 
economic  impact  analysis  of  the  PFPR 
regulation.  Compliance  requirements 
and  associated  costs  were  estimated  for 
each  facility  in  the  Survey  that  was 
as.sessed  as  incurring  costs.  For  the  labor 
requirements  analysis,  compUance  costs 
and  their  associated  labor  requirements 
were  considered  only  for  those  facilities 
that  were  not  assessed  as  a  baseline 
closure,  or  as  a  closure  or  line 
conversion  due  to  compliance.  That  is, 
the  analysis  considered  the  labor 
requirement  effects  associated  only  with 
those  facilities  that,  upon  compliance 
with  the  rule,  would  be  likely  to 
continue  PFPR  production  activities. 

EPA  estimated  the  direct  labor 
requirements  for  manufacturing  and 
installing  compliance  equipment  based 
on  the  cost  of  the  equipment  and  its 
installation,  and  labor's  expected  share 
of  cost  in  manufacturing  and  installing 
the  equipment.  The  labor  input  was 
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estimated  in  dollars  based  on 
information  contained  in  the  National 
Input-Output  Tables  assembled  by  the 
Bureau  of  Economic  Analysis  in  the 
Department  of  Commerce.  In  particular, 
the  direct  requirements  matrix  identifies 
the  value  of  each  input,  including  labor, 
that  is  required  to  produce  a  one  dollar 
value  of  output  for  a  subject  industry. 
The  industries  in  the  input-output 
tables  that  were  used  as  the  basis  for 
this  analysis  are:  the  Heating.  Plumbing. 
and  Fabricated  Structural  Metal 
Products  Industry  (Bureau  of  Economic 
Analysis  industry  classification  40)  for 
compliance  equipment  manufacturing; 
and  the  Repair  and  Maintenance 


Construction  Industry  (Bureau  of 
Economic  Analysis  industry 
classification  12)  for  compliance 
equipment  installation.  The  dollar  value 
of  labor's  contribution  was  converted  to 
a  full-time  employment  equivalent 
based  on  a  yearly  labor  cost  of  $35,800 
(1988  dollars,  including  benefits  and 
payroll  taxes).  Because  compliance 
equipment  purchase  and  installation  are 
considered  one-time  outlays,  the  labor 
requirements  for  these  activities  were 
annualized  over  a  10-year  period  at  the 
seven  percent  social  discount  rate. 

For  the  analysis  of  the  labor  required 
to  operate  compliance  equipment,  EPA 
used  the  estimates  of  annual  labor  hours 
that  had  been  developed  as  the  basis  for 


assessing  the  annual  operating  and 
maintenance  costs  of  the  PFPR 
regulatory  options. 

From  these  analyses,  EPA  estimated 
an  annual  direct  labor  requirement  of 
131  full-time  equivalent  positions  for 
complying  with  the  Option  3/S  PFPR 
regulation.  Of  this  total,  the  annualized 
labor  requirements  for  manufacturing 
and  installing  compliance  equipment 
are  71  and  27  full-time  equivalent 
positions,  respectively.  Compliance 
equipment  operation  is  estimated  to 
require  32  full-time  equivalent  positions 
annually.  The  corresponding  annual 
estimated  payments  to  labor  is 
$4,676,685  (1988  dollars)  (see  Table  13). 


Table  13.— Analysis  of  Possible  Employment  Generation  Effects  of  an  Effluent  Guideline  for  the  PFPR 

Industry 


Total  weighted 
,  expenditures 

Lak»r  cost 
share  of 

production 

value ' 

(percent) 

Labor  cost  component 

Direct  latxir  require- 
ments! 

One-time 
basis 

Annual 
t>asis3 

- 

One-time 
basis 

Annual 
basis 

Direct  Labor  Effects  From  Compliance  Equipment: 

Manufacturing  

Installation  

Operation  

$57,846,443 
16.096,368 

31.02 
42.23 

817.941,653 
6.797.979 

S2.554.488 

967.879 

1,154.318 

501 
190 

71 
27 
32 

Total  Direct  1  abor  Effects 

4.676.685 

131 

'  Source:  U.S.  Department  of  Commerce.  The  1982  Benchmark  Input-Output  Accounts  of  the  United  States.  December  1991.  The  labof  cost 
share  of  production  value  for  compliance  equipment  manufactunng  is  t>ased  on  itie  input-output  composition  of  \he  Heating  Plumbing  and  Fab- 
ncated  Structural  Metal  Products  Industry  (Bureau  of  Economic  Analysis  industry  classification  40).  The  labor  share  of  production  value  for  coid- 
pliance  equipment  installation  is  based  on  information  for  the  Repair  and  Maintenance  Constnxtion  Industry  (Bureau  of  Economic  Analysis  in- 
dustry classification  12).  ' 

J  Annualized  over  10  years  at  the  social  discount  rata  of  7  percent 

3  Number  of  jobs  calculated  on  the  basis  of  an  average  hourly  labor  cost  of  Si 7.21  and  2,080  hours  per  lat)or-year. 


2.  Indirect  and  Induced  Labor 
Requirements  of  Complying  With  the 
PFPR  Rule 

la  addition  to  its  direct  labor  effects, 
the  PFPR  effluent  guideline  may  also 
generate  labor  requirements  through  the 
indirect  and  induced  effect  mechanisms 
described  above.  EPA  assessed  the 
indirect  and  induced  employment 
effects  by  use  of  multipliers  that  relate 
aggregate  economic  effects,  including 
indirect  and  induced  effects,  to  direct 
economic  effects.  Using  a  range  of 
multipliers  from  previous  studies  of  the 
aggregate  employment  effects  of  general 
water  treatment  and  pollution  control 
expenditures,  EPA  estimated  that  the 
total  labor  requirement  effect  of  the 
Option  3/S  rule  would  range  from  353 
to  523  full-time  equivalent  positions. 
The  lower  end  of  this  range  reflects  the 
use  of  lower  multiplier  values  and 
conservative  assumptions  regarding 
effects  on  economic  activity  in 
industries  linked  to  the  PFPR  industry. 
The  higher  end  of  the  range  reflects  the 
higher  multiplier  values  and  assumes 
full  incurrence  of  indirect  economic 


effects  in  industries  linked  to  the  PFPR 
industry. 

/.  Cost-Effectiveness  Analysis  ofPSES 
Options 

In  addition  to  the  foregoing  analyses, 
the  Agency  has  performed  a  cost- 
effectiveness  analysis.  Cost-effectiveness 
analysis  compares  the  total  annualized 
cost  incurred  for  a  regulatory  option  to 
the  corresponding  effectiveness  of  that 
option  in  reducing  the  discharge  of 
pollutants. 

Cost-effectiveness  calculations  are 
used  in  setting  effluent  limitations 
guidelines  to  compare  the  efficiency  of 
one  regulatory  option  is  removing 
pollutants  to  another  regulatory  option. 
Cost-effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategory  per  incremental  pollutant 
remofval.  The  increments  ace  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  existing  treatment. 
Pollutant  removals  are  measured  in 
copper  based  "pourds-equivalent."  The 
cost-effectiveness  value,  therefore, 


represents  the  unit  cost  of  removing  the 
next  pound-equivalent  (lb  eq.)  of 
pollutant.  While  not  required  by  the 
Clean  Water  Act,  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  is  not  intended  to  analyze  the 
removal  of  conventional  pollutants  (oil 
and  grease,  biological  oxygen  demand, 
and  total  suspended  solids).  The 
removal  of  conventional  pollutants  is 
therefoijB  not  addressed. 

For  each  of  the  regulatory  options,  the 
estimated  pounds-equivalent  removed 
were  calculated  by  weighting  the 
number  of  pounds  of  each  pollutant 
removed  by  the  relative  toxic  weighting 
factor  for  each  pollutant.  The  use  of 
pounds-equivalent  gives 
correspondingly  more  weight  to  more 
highly  toxic  pollutants.  Thus,  for  a 
given  expenditure  and  pounds  of 
pollutants  removed,  the  cost  per  pound- 
equivalent  removed  would  be  lower 
when  more  highly  toxic  pollutants  are 
removed  than  if  pollutants  of  lesser 
toxicity  are  removed.  Cost-effectiveness 
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is  calculated  as  the  ratio  of  the 
increinental  annual  costs  to  the 
incremental  pounds-equivalent  removed 
for  each  option.  So  that  comparisons  of 
the  cost-effectiveness  among  other 

Table  14.— National 


regulated  industries  may  be  made, 
annual  costs  for  all  cost-effectiveness 
analyses  are  reported  in  1981  dollars. 
Table  14  provides  estimates  of  the 
total  annualized  compliance  costs,  in 


1981  dollars,  and  the  total  pollutant 
removals  in  pounds  and  pounds- 
equivalent.  Table  15  lists  estimates  of 
the  incremental  cost -effectiveness  of  the 
regulatory  options. 


Estimate  of  Annualized  Costs  and  Removals  Under  PSES 

[Subcategory  C  Facilities] 


Option 


Option  1  ... 
Option  2  ... 
Option  3/S 
Option  3  ... 
Option  4  >  . 
Option  5  >  . 


Annualized 

cost  MM  $ 

(1981) 


S25.4 

21.8 

20.4 

21.8 

224.1 

281.8 


I  TTiese  op(iom  re&ull  in  aiJditiarul  coys  *iih  no  odtliiional  removalv 


Pound 
removals 


111.653 
111.683 
111,793 
111,996 
111,996 
111,996 


Pound-equivalent 
removals 


12.127,075 
12,127,666 
12,134,031 
12.134.050 
12.134,050 
12,134,050 


Table  15.— Estimated  Industry  Incremental  Cost-Effectiveness  Under  PSES  Subcategory  C  Facilities  > 


Option 


Incremental  from  baseline  to  option  1  ... 
Incremental  from  option  1  to  option  2  .... 
Incremental  from  option  2  to  option  3/'S 
Incremental  from  option  3/S  to  option  3 
Incremental  from  option  3  to  option  4  .... 
Incremental  from  option  4  to  option  5  .... 


Cost-Effective- 
ness. $/lb. 


S227.87 

2-121,746 

n2,5l3 

6,790 

'undefined 

'undefined 


Cost-Effectjve- 
ness,  S/lt>-eq. 


S2.10 

•6.232 

J  215.86 

71,252 

' undefined 
'undefir>ed 


'  9^  values  are  in  constant  1981  dollars  for  comparison  with  other  ailes 
^I^P^fil^®  '^^  ^  incre^ing  levels  of  pollutant  removals.  Negative  cost-effectiveness  numbers  mean  that  costs  have  decreased  from  th« 
e^Tl^a  ircoln'SotolSiS^^r^  "^°^"^  cost-etfSness.  Th.s  .naease  in  removals"?.^  K^lr^l  l^Te?^^  S^ 

crer!iSu5  SS^Isu'^nfTnrte*"*"^  ^^^  ^"^  "°  ^**^°"^  '®"^^"-  ^^^'^^'^^'  ^  *"crefnental  cost-effectiveness  ratio  (incremental  cost/in- 


As  can  be  seen  firom  the  above  tables, 
the  cost-effectiveness  of  Option  1  is 
$2.10  per  pound-equivalent  of  pollutant 
removed.  Option  1  is  relatively  cost- 
effective  when  compared  to  the  cost- 
effectiveness  values  of  other  effluent 
limitations  guidelines.  Movement  from 
Option  1  to  Option  2  and  from  Option 
2  to  Option  3/S  is  cost-effective  relative 
to  Option  1  because  costs  are  reduced 
while  removals  increase.  Movement 
from  Option  3/S  to  Option  3  is  less 
efficient  than  movement  from  Option  1 
to  Option  2  or  from  Option  2  to  Option 
3/S.  The  average  cost-effectiveness  of 
Option  3  is  $1.79  per  pound-equivalent 
and  for  Option  3/S  is  $1.68.  Options  4 
and  5  are  not  cost-effective  as  they 
result  in  additional  costs  with  no 
additional  removals  relative  to  Option  3. 
Option  3/S  is  the  most  cost-effective 
option.  Successive  improvements  in 
weighted  removals  are  achieved  at 
progressively  lower  costs  by  moving 
from  Option  1  through  Option  2  to 
Option  3/S.  Further  movement  from 
Option  3/S  to  Options  3,  4  or  5  provides 
minor  additional  removals  at 
substantially  higher  marginal  cost. 

The  costs  andremovals  resulting  from 
the  two  regulatory  options  considered 


for  Subcategory  E  facilities  are 
presented  in  Table  16  below.  Option  1. 
the  proposed  option  is  expected  to  be 
met  with  no  additional  compliance 
costs,  therefore  its  cost-effectiveness  is 
zero.  Option  2  requires  additional  costs 
but  results  in  no  additional  removals,  so 
its  cost-effectiveness  value  is  undefined. 

Table  16.— National  Estimates  of 
Annualized  Costs  and  Removals 
Subcategory  E  Facilities 


option 

Annualized 
cost,  dollar 

Pound 
remov- 
als 

Pound- 
equiva- 
lent re- 
movate 

Option  1  

Option  21  ... 

SO 
1.507 

1.0 
1.0 

1.3 
1.3 

'  This  Option  results  in  additional  costs  with 
no  additional  removals 

K.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq..  Pub.  L  96-354)  calls 
for  the  Agency  to  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  the  Act  is  to 


ensure  that,  while  achieving  statutory 
goals,  government  regulations  do  not 
impose  disproportionate  impacts  on 
small  entities. 

The  implications  of  the  Regulatory 
Flexibility  Act  are  discussed  below  for 
facihties  regulated  under  Subcategory  C. 
No  economic  impacts  on  small  entities 
are  projected  for  Subcategory  E. 

1.  Subcategory  C  Facilities 

EPA  defines^  small  entity  based  on 
the  U.S.  Small  Business  Administration 
(SEA)  standards.  The  SEA  has 
established  standards  based  on 
employment  at  firms  (including  all 
affiliates  and  divisions)  for  each  SIC 
group.  For  SIC  2879  ("establishments 
primarily  engaged  in  the  formulation 
and  preparation  of  ready-to-use 
agricultural  and  household  pest  control 
chemicals")  the  SEA  defines  a  small 
business  as  one  employing  less  than  500 
people.  Employment  data  for  firms  that 
own  sample  PFPR  facilities  were 
obtained  largely  from  the  Section  308 
Survey  and  from  Ehin  and  Eradstreet's 
Million  Dollar  Directory.  Based  on  this 
information.  75  percent  of  the  firms 
owning  PFPR  facilities  which  use  w  ater 
are  classified  as  small.  Given  this  hiiih 
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percentage  of  small  entities,  the  Agency 
is  concerned  with  the  potential  burden 
of  this  rule  on  small  businesses.  EPA 
therefore  focused  the  consideration  of 
alternative  regulations  on  small  entities 
that  were  the  most  significantly 
burdened  by  the  regulation  and  whose 
effluent  was  in  low  quantities  and  had 
low  toxicity. 

a.  Severity  of  impacts.  Consistent  with 
the  other  components  of  the  EIA, 
significant  in^)acts  were  defined  as 
facility  closures,  product  line 
conversions,  or  a  cost-to-revenue  ratio  of 
greater  than  five  percent  EPA  evaluated 
the  impacts  on  small  entities  under 
Option  3 — the  option  that  was  initially 
considered  for  proposal.  The  option 
resulted  in  a  significant  number  of 
moderate,  impacts  on  facilities  owned  by 
small  entities.  EPA  has  determined  that 
Option  3  is  economically  achievable. 
The  impacts,  vrhile  considered 
significant,  are  not  severe.  Only  one 
facility  is  expected  to  close.  Most  of  the 
estimated  impacts  are  related  to  line 
conversions.  Even  if  all  the  Unes  close 
instead  of  converting  to  other 
formtilating/packaging  activities,  job 
losses  would  not  exceed  451  employees 
nationally. 

b.  Differential  impacts.  EPA 
subsequently  conducted  a  Regulatory 
Flexibility  Analysis.  The  Agency 
evaluated  whether  small  business 
impacts  were  concentrated  in  a 
particular  market  As  Table  17  shows, 
impacted  faciUties  owned  by  small 
entities  usually  obtain  less  than  25 
percent  of  their  revenue  from  pesticides 
and  are  most  heavily  concentrated  in 
the  institutional/commercial  market 
Further,  as  shown  previously  in  Table  5, 
the  frequency  of  impacted  fknlities  in 
this  market  is  much  heavier  than  for  the 
remainder  of  the  PFPR  industry.  The 
Agency  also  evaluated  the  PAIs  most 
frequently  used  by  the  impacted 
faciUties  owned  by  small  businesses. 
The  PAI  most  frequently  used  by  these 
facilities  is  PAI  #56.  Hyamme  3500.  As 
previously  discussed,  PAI  fSt6  is 
classified  in  cluster  R-4,  "Sanitizers  for 
use  in  dairies,  food  processing,, 
restaurants  and  air  treatment". 


Table  17.— Primary  Markets  of 
All  FAaLiTiES  Impacted  Under 
Option  3  Owned  by  Small  Firms 


Primary  mart<et 

Facilities 
witti  less 
ttian  25  per- 
cent of  reve- 

Facilities 

witti  at  least 

25  percent 

of  revenue 

1 

mje  from 
PFPR  activi- 
ties 

from  PFPR 
activities 

Aghcultural  

6 

0 

tnstitutionaV 

commercial  ... 

107 

0 

Industrial  ...- 

46 

0 

Wood  pceseiva- 

tives  and 

coatings  

0 

0 

Pesticide  inter- 

mediate prod- 

ucts „ 

0 

0 

Products  used 

as  aetJitives  to 

norvpesticide 

products 

0 

0 

Norvagticulturai 

profe$sional 

use  products  . 

0 

0 

Consumer 

horr>e,  lawn 

and  garden  ... 

1 

1 

Government,  for 

non-Institu- 

tional use  

0 

0 

Other  _ 

0 

0 

No  primary  mar- 

ket .„ 

0 

0 

Total  

160 

1 

<: 


vy 


c.  Consideration  of  alternative 
options.  Because  there  may  be  a 
disproportionate  impact  on  some  small 
entities,  EPA  identified  and  considered 
alternative  regulatory  options  that 
would  still  accomplish  the  objectives  of 
the  Clean  Water  Act  (See  Section  603  of 
the  Reg.  Flex  Act). 

EPA  then  evaluated  the  pollution 
contribution  associated  with  small 
impacted  facilities  relative  to  other 
groupe  and  determined  that  there  were 
two  distinct  groups  within  those 
facilities  impacted.  The  two  groups  are 
wastastreams  containing  only  R-4 
products  and  all  other  wastestreams. 
Because  of  the  differential  pollution 
contribution  of  these  two  groups,  EPA 
decided  to  investigate  alternative,  less 
burdensome  regulatory  approaches  for 
those  facilities  which  have  separable 
wastestreams  containing  the  R-4 
products  listed  above. 

Option  3/S  is  proposed  as  an 
alternative  to  Option  3  that  results  in 
decreased  impacts  on  the  most  heavily 
burdened  subgroup  of  facilities  owned 


by  small  businesses.  Impacts  upon 
facilities  owned  by  small  businesses  fell 
from  161  under  Option  3  to  126  under 
Option  3/S.  The  3/S  exemption  resuks 
in  a  minimal  increase  (203  pounds  and 
19  toxic  weighted  pounds)  in  releases  to 
the  environment 

The  relief  provided  for  R-4  producing 
facilities  (with  separable  wastestreams) 
falls  into  the  dual  categories  of 
exemption  based  alternatives  and 
relaxed  standards  for  small  entities. 
Option  3/S  provides  a  partial  exemption 
from  certain  regulatory  requirements 
(treat  and  reuse)  for  certain  classes  and 
other  small  entity  standards  (the 
separable  R-4  wastestreams  and  their 
producers). 

2.  Subcategory  E  Facilities 

EPA  certifies  that  the  proposed 
regulation  for  Subcategory  E  facilities 
would  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  tbe  ■ 
Agency  did  not  perform  a  Regulatory 
Flexibility  Analysis  for  the  Subcategory 
E  regulation. 

L.  Assessment  of  Economic  Impacts 
Including  Additii»al  PAIs  not  on  the 
Original  List  of  272  PAIs  Studied  for 
Regulation 

EPA  has  also  estimated  the  economic 
impacts  of  including  under  the 
proposed  option  all  other  PAIs  not  on 
the  list  of  272  PAIs  studied  in  detail  to 
develop  these  proposed  regulations.  The 
analysis  was  conducted  on  two  separate 
sets  of  facilities:  (1)  facilities  that 
formulate,  package  or  repackage  using 
these  additional  PAIs  as  well  as  the 
original  272  PAIs,  and  (2)  faciUties  thai 
use  only  the  additional  PAIs.  '& 

1.  Facilities  Using  Both  Original  272 
PAIs  and  Additional  PAIs 

Compliance  cost  estimates  were 
developed  for  the  first  set  of  facilities 
under  a  regulatory  option  to  include  the 
additional  PAIs.  This  regulatory  option. 
Option  3/S.l,  is  analogous  to  Option  3/ 
S,  except  that  Option  3/S.l  regulates 
additional  PAIs  beyond  the  original  272 
PAIs.  The  estimated  costs  and  impacts 
of  this  regulatory  option.  Option  3/5.1. 
are  presented  in  the  Table  18  below,  in 
comparison  with  the  costs  and  impacts 
of  Option  3/S. 


JMI 
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Table  18.-National  Estimates  of  Costs  and  Impacts  Under  PSES  Comparisons  of  Option  3/S  l  With 

Option  3/S 


Facilities  not  eligible  for  sanitizer  PAI  exemption: 

Number  of  facilities  projected  to  incur  costs 

Total  annualized  compliance  costs  (million  dollars)  .""!!!!! 

Facility  closures  (severe  impacts) "  '. 

Moderate  impacts !!..!!"!! 

Expected  job  losses !.!"""Z"!!"!Z.""!"" 

Facilities  eligible  for  sanitizer  PAI  exemption: 

Number  of  facilities  projected  to  incur  costs 

Total  annualized  compliance  costs  (million  dollars)  "."!!!!"."!!"!!!!!!! 

Facility  closures  (severe  impacts) !.!""!"! 

Moderate  impacts '""  " 

Expected  job  losses ""^.".."!"""»!!!"!!!.""!!!"!I!!! 

All  subcategory  C  facilities  (except  those  using  only  additional  to^272  PA  is)- 

Number  of  facilities  projected  to  incur  costs 

Total  annualized  compliance  costs  (million  dollars)  '""""". 

Facility  closures  (severe  impacts) ". 

Moderate  impacts "!!!"!!!!!"!! 

Expected  job  losses ]!"""!!!!"!I!  " 


Option  3/S 

(original  272 

PAIS  onty) 


Option  3/S.1 

(original  272 

PAIS  and  norv 

272  PAIS) 


Under  Option  3/S.l,  EPA  estimates 
that  544  SubcatcRory  C  facilities  will 
incur  costs.  The  (-.apital  and  annualized 
total  costs  (which  include  amortized 
capital,  annual  operating  and 
maintenance,  and  monitoring  costs)  of 
complying  with  Option  3/S.l  are 
estimated  to  be  $102.9  and  $40.1 
million,  respectively.  One  Subcategory 
C  facility  is  estimated  to  close  due  to 
compliance  with  Option  3/S.l.  One 
hundred  sixty-seven  facilities  are 
estimated  to  incur  moderate  impacts. 
Total  U.S.  job  losses  are  projected,  in 
the  worst  case,  to  be  470  FTEs  as  a 
result  of  the  estimated  impacts. 


2.  Facilities  Using  Only  the  Additional 
PAIS 

To  estimate  the  impact  on  the  second 
set  of  facilities,  those  facilities  that 
formulate,  package  or  repackage  only 
non-272  active  ingredients,  EPA 
assumed  that  they  were  similar  to  the 
surveyed  facilities  in  the  following 
ways: 

(1)  They  have  the  same  proportion  of 
water  dischargers  that  will  inciu-  costs. 
(2)  they  have  the  same  average  cost  per 
facihty,  and  (3)  they  will  have  the  same 
percent  of  closures  and  moderate 
impacts.  Using  these  assumptions,  the 
Agency  projects  that  the  non-272  PFPR 
facilities  would  incur  $10.2  million  in 
annual  costs,  one  facility  closure,  and 


83  moderate  impacts.  EPA  also 
estimates  that  there  could  be  as  many  as 
13  additional  manufacturing  facilities 
that  also  formulate,  package  or 
repackage  pesticide  products,  not 
included  in  the  study  of  the  facilities 
that  formulate,  package  or  repackage  the 
272  PAIs.  EPA  estimates  that  costs  for 
this  subgroup  of  13  facihties  would  be 
$5.8  million  and  would  result  in  no 
additional  impacts.  This  information  is 
summarized  in  Table  19.  Table  19 
presents  only  the  data  used  to 
proportion  costs  for  facilities  that  only 
make  non-272  PAI  products.  Therefore, 
Table  19  does  not  include  the  estimated 
costs  for  the  expanded  scope  production 
at  facilities  which  produce  both  272 
PAIs  and  non-272  PAIs. 


Table  19.— Estimated  National  Impacts  for  PFPR  Facilities  Using  Only  Additional  Non-272  PAIs 

[Estimates  for  -non-272"  facilities  based  on  extrapolation  of  results  from  detailed  analysis  of  facilities  using  272  PAIsJ 


Results  from  de- 
tailed analysis  of  fa- 
cilities usirig  original 
272  PAIS 


Estimated  number  of  facilities  in  business  

Estimated  number  of  facilities  ttiat  use  water  

Estimated  numt)er  ^  facilites  that  discharge 

Estimated  number  of  facilities  that  discharge  and  incur  compliance  costs 

PFPR  only 

PFPR  and  manufacture '."!."!"!"""!!.""""""! 

Estimated  total  annual  compliance  cost  (S  million,  1988)- 

PFPR  only 

PFPR  and  manufacture !"™!!!" 

Total 

Total  annual  compliance  cost,  average  per  facility  (S  1988)- 

PFPR  only 

PFPR  and  manufacture !.1"!I!!!."'.""!""Z 

Estimated  riOfTlber  of  facility  impacts: 
PFPR  only: 

Closures 


2,404 

1.794 

656 

507 
22 

S16.7 
$9.4 


Percentage  of  f8Cil>- 

ties  in  indicated 

population  groups ' 

(percent) 


$26.1 

S32.871 
$429,065 


74.6 
36.6 

77.4 
3.4 


Estimates  for  facilH 
ties  using  only  addi- 
tional nor>-272 
PAIss 


0.2 


1,475 

1,101 

402 

311 
13 

Si  0.2 
$5.8 


S16.0 

$32,871 

3  $429,065 
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Table  19.— Estimated  National  Impacts  for  PFPR  Facilities  Using  Only  Aooitional  Non-272  PAls— Continued 

[Estimates  for  "non-272"  facilities  based  on  extrapolation  of  resufts  from  detailed  analysis  of  facilities  using  272  PAls) 


Results  from  de- 
tailed analysis  of  fa- 
cilities using  original 
272  PAIS 


Percentage  of  facili- 
ties in  indicated 
population  groups  ^ 
(percent) 


Estimates  tor  lacilt- 

ties  using  only  add^ 

tional  nofv272 

PAIS* 


Moderate  economic  Impacts 
PFPR  and  manufacture: 

Closures _ 

Moderate  economic  impacts 


136 

0 
0 


26.8 

OJO 
0.0 


S3 

0 
0 


1  Percentage  calculations  are  based  on  findings  from  detailed  analyses  of  facilities  using  272  PAls.  Each  percentage  value  indicates  the  shaie 
of  the  preceding  population  group  (for  facilities  using  272  PAls)  that  is  estimated  to  fall  in  that  row's  named  population  category.  For  example.  <rf 
the  2.404  PFPR  facilities  using  272  PAls,  1.794  or  74.6  percent  are  estimated  to  use  water. 

2  Within  ttw  1,475  facilities  estimated  to  use  only  the  non-272  PAls,  the  estimated  number  of  facilities  faHingin  each  popotation  group  (eg., 
water-users  or  facilities  incurring  impacts)  is  based  on  applying  the  relevant  percentage  from  the  analysis  of  PFiPR  facilities  using  ttie  272  PAfs. 
For  example,  of  ttie  1,475  facilities  using  only  non-272  PAls,  74.6  percent  or  1,101  facilities  are  estimated  to  use  water. 

3  The  estimates  of  average  facility  and  total  annual  compliance  cost  for  non-272  PAI  facilities  are  based  on  the  estimated  average  facility  costs 
for  facilities  using  only  the  original  272  PAls.  That  Is,  the  average  facility  annual  compliance  costs  of  $32,871  and  S429.065,  wtiich  were  cal- 
culated from  analysis  of  only  the  original  272  PAls,  are  assumed  to  apply  also  for  the  non-272  PAI  facilities.  The  aggregate  annual  compliance 
cost  values  for  facilities  using  only  non-272  PAls  were  then  calculated  by  multiplying  the  average  costs  per  facility  by  the  estiniated  number  of  fa- 
cilities in  the  relevant  non-272  PAI  facility  category  (e.g.,  311  PFPR-only  facilities  x  532,871 /per  facility  »  Si  0.2  million  total  annual  cost  for 
PFPR-on»y  facilities  using  only  non-272  PAls).  1 


3.  Aggregate  Impacts  for  All  Facilities 
Using  Both  Original  272  and  Additional 
PAIS 

The  aggregate  costs  and  impacts  of 
Option  3/S.l  are  the  combineid  impacts 
upon  facilities  using  both  the  original 
272  PAls  and  additional  PAls  and 
facilities  using  only  the  additional  PAls. 
These  costs  aud  impacts  are  reported  in 
Table  20.  There  are  869  Subcategory  C 
facilities  that  are  estimated  to  incur 
costs  under  Option  3/S.l.  The 
annualized  total  costs  (which  include 
amortized  capital,  annual  operating  and 
maintenance,  and  monitoring  costs)  of 
complying  with  Option  3/S.l  are 
estimated  to  be  $56.1  million.  Two 
Subcategory  C  facilities  are  expected  to 
close  due  to  the  compUance 
requirement  imposed  by  Option  3/S.l. 
Two  hundred  fifty  facilities  are 
estimated  to  incur  moderate  economic 
impacts.  Total  job  losses  in  impacted 
facilities  are  projected,  in  the  worst 
case,  to  be  688  as  a  result  of  the 
proposed  Option  3/S.l  regulation. 
Accordingly,  the  Agency  finds  that  the 
overall  impacts  of  this  proposed  rule  on 
all  pesticide  formulator,  packager  and 
repackager  facilities  are  economically 
achievable. 


Table  20.— National  Estimates  of 
Costs  and  Impacts  for  Under 
PSES  Option  3/S.1  Including 
Subcategory  C  Facilities  Using 
Both  Original  and  Additional 
PAIS,  AND  Facilities  Using  Only 
Additional  PAls 

(Assuming  Zero  Cost  Pass-Through] 


Facilities  Using  Both 
Original  272  PAls  and 
Non-272  pais: 

Number  of  facilities 
projected  to  incur 
costs  

Total  annualized 
complance  costs 
(million  dollars) '  .. 

Facility  closures: 
{severe  economic, 
impacts)  

Moderate  economic 
impacts  

Expectad  job  losses 

(FTES) 

Facilities  Using  Only 
Ncn-272  PAls: 

Numtjer  of  facilities 
projected  to  incur 
costs  

Total  annualized 
compliance  costs 
(million  dollars) '  .. 

Facility  closures: 
(severe  economic 
impacts)  

Moderate  economic 
impacts  

Expected  job  losses 
(FTE$) 
Total — aU  facilities: 

NufT*er  of  facilities 
projected  to  incur 
costs 


Option  3/S.I 


544 

S40.1 

1 
167 
470 

325 

SI  6.0 

1 

83 

218 

869 


Table  20.— National  Estimates  of 
Costs  and  Impacts  for  Under 
PSES  Option  3/S.l  Including 
Subcategory  C  Faciuties  Using 
Both  Original  and  Additional 
PAIS,  and  Facilities  Usit^  Only 
Additional  PAls— Continued 

[Assuming  Zero  Cost  Pass-Through] 


Total  annuaHzed 
compliance  costs 
(million  dollars)  ^  .. 

Facility  closures: 
(severe  ecorwmic 
impacts)  

Moderate  economic 
impacts 

Estimated  worst- 
case  job  losses 
(FTEs) 


Option  3/S.I 


$56.1 

2 

250 

688 


1  Total  annualized  compliance  costs  are 
1988  dollars  and  therefore  differ  from  ttie 
costs  in  the  cost-effectiverwss  section  of  the 
preamble  which  are  In  1981  dollars  for  com- 
parison with  other  mies. 

As  discussed  above  in  Subsection  9, 
Labor  Requirements  and  Possible 
Employment  Benefits  of  Regulatory 
Compliance,  EPA  also  recognized  that 
the  manufacture,  installation,  and 
operation  of  equipment  for  complying 
with  the  Option  3/S.l  regulation  would 
require  use  of  labor  resources.  To  the 
extent  that  these  labor  needs  translate 
into  employment  increases  in 
complying  firms,  the  regulation  has  the 
potential  to  generate  employment 
benefits  that  may  partially  offset  the 
employment  losses  that  are  expected  to 
occur  in  facilities  impacted  by  the  rule. 
Using  the  same  methodology  as 
described  in  Subsection  9,  EPA 
estimated  an  annual  direct  labor 
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requirement  of  211  fuH-time  •quivaient 
positkma  for  comptyicg  with  the  Option 
3/S.l  regulation.  This  labor  requirement 


may  of£wt  somewhat  the  conservatively 
estimated  688  employment  losses  m 
impacted  PFPR  facilities  (see  Table  21). 


Table  21  .-National  Estimates  of  Employment  Losses  and  Possible  Offsetting  Employment  Gajns  Based  on 
Analysis  of  All  Subcategory  C  FAOLmcs  Under  PSES  Option  3/S.i 


Estimated  employmenl  losses  under  option  3/S.I: 

Emptoyment  losses  from  tedWy  closures  

Employment  losses  from  Hne  converskXTS 

Total  PFPR  (aciUty  emptoyment  losses _„ I"!!!!..!!!!!.."!!"!!!.!!!. 

Estimated  labor  requirements  and  possible  offsetting  emptoyment"^iira  uiider  optoir 

Latx>r  requirements  for  manufacturing  compliance  equipment  _ 

Labor  requirements  for  installing  compliance  equipment  ..!!.l.'!".r.l".".""!! 

Labor  requirements  for  operating  compliance  equipment  "'""'"' 


Total  labor  requirements  for  PFPR  regulatory  compliance 


Estimated  values 
(fuB-time  equiva- 
lents) 


356 
206 

688 

115 
44 
52 


211 


4.  Cost -Effectiveness  of  Option  3/S.l 

The  Agency  estimated  the  cost- 
effectiveness  of  Option  3/S.l.  The  cost- 
effectiveness  was  conservatively 
estimated  by  considering  the  costs  of 
removing  the  non-272  PAI  wastewater 
pollutants  and  the  272  PAIs,  but 
considering  the  number  of  toxic  pounds 
removed  only  for  the  272  PAIs.  The 
analysis  therefore  understates  the  cost- 
effectiveness  of  the  proposed  option.  To 
the  extent  that  removals  of  non-272  PAI 
wastewater  pollutants  are  achieved,  the 
proposed  option  will  be  far  more  cost- 
effective  than  presented  here. 

The  estimated  total  annualized  cost  of 
Option  3/S.l  is  $43.9  million  in  1981 
dollars.  Option  3/S  achieved  an 
estimated  12,134,045  pounds-equivalent 
of  pollutant  removals.  The  average  cost- 
effectiveness  of  Option  3/S.l 
considering  only  the  272  PAIs  is  $3.62 
per  pound  equivalent.  EPA  estimates 
that  the  proposed  option  will  remove  an 
additional  198,519  unwe/g/jfec/ pounds 
of  non-272  PAIs  that  are  not  accounted 
for  in  the  cost-effectiveness  calculation. 
Thus,  the  actual  cost  per  toxic  pound- 
equivalent  removed  should  be 
significantly  less  than  the  $3.62 
presented  here. 

Use  of  toxic  weighting  factors 
provides  insight  into  the  significance  of 
pollutant  discharges  under  the  proposed 
sanitizer  exemption.  As  a  result  of  the 
exemption  under  Option  3/S.l.  total 
removals  are  reduced  by  1,036  pounds 
relative  to  the  zero  discharge 
requirement  of  Option  3  with  the 
additonal  non  272  PAIs  taken  into 
account.  However,  when  evaluated  on  a 
toxic- weighted  basis,  the  reduction  in 
removals  is  only  196  fwunds-equivalent 
per  year.  This  amount  is  only  0.002 
percent  of  the  industry  toxic-weighted 
loadings  of  the  272  PAIs  that  would  be 
removed  by  this  regulation  (about  12 


million  toxic  weighted  pounds).  If  toxic- 
weighted  removals  of  non-272  PAIs 
were  included  in  this  comparison,  the 
percentage  of  toxic-weighted  pounds 
exempt  from  this  regulation  would  be 
even  less. 

M.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FTl 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants  user  fees, 
or  loan  programs  or  the  rights  and 
oblieations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  jjolicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866.  this  action  was  submitted  to 
OMB  for  review. 

JV.  Paperwork  Reduction  Act 

The  proposed  effluent  guidelines  and 
standards  contain  no  new  information 
collection  activities  and.  therefore,  no 
information  collection  request  (ICR)  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  compliance  with  the 


Paperworli  Reduction  Act,  44  U.S.C 
3501  et  seq. 

XV.  Water  Quality  Analyses 

Most  of  the  PAIs  being  regulated  have 
at  least  one  toxic  effect  (human  health 
carcinogen  and/or  systemic  toxicant  or 
aquatic  toxicant).  Many  of  these 
pollutants  have  the  potential  to 
bioaccumulale  and  persist  in  the 
environment.  Various  studies  have 
demonstrated  the  bioaccumulation  of 
pesticides  in  aquatic  life  and 
accumulation  of  pesticides  in 
sediments.  Documented  human  heahh 
impacts  at  pesticide  formulating, 
packaging,  and  repackaging  (PFPR) 
facilities  include  respiratory  disease  and 
impaired  liver  function,  primarily 
through  worker  exposure. 

Numerous  incidents  of  groundwater 
and  soil  contamination  at  refilling 
establishments,  largely  due  to  spills,  are 
identified  in  the  Office  of  Pesticide 
Programs  proposed  "Standards  for 
Pesticide  Containers  and  Containment" 
(59  PR  6712.  February  11, 1994). 
According  to  a  1991  study,  an  estimated 
45  to  75  percent  of  the  refilling 
establishments  in  Wisconsin  will 
require  soil  remediation  and  29  to  63 
percent  of  the  commercial  agrichemical 
facilities  potentially  exceed  the  State's 
groundwater  standards  for  pesticides. 
An  estimated  40  to  50  percent  of 
refilling  estabhshments  in  Iowa  may 
require  groundwater  remediation. 
Seventy  to  80  percent  of  the  detections 
of  pesticides  in  groundwater  in  Kansas 
can  be  traced  back  to  refilling 
establishments.  Groundwater 
contamination  by  pesticides  is 
documented  at  numerous  refilling 
establishments  in  Michigan.  IHinois. 
and  Utah. 

The  water  quality  benefits  of 
controlling  the  indiret.l  discharges  from 
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PFPR  facilities  are  evaluated  by 
modelling  the  impact  of  those 
discharges  on  receiving  streams.  The 
effects  of  POTW  wastewater  discharges 
of  106  PAIs  are  evaluated  at  current  and 
proposed  treatment  levels  for  81 
indirect  discharging  PFPR  facilities 
which  discharge  to  74  POTWs  on  72 
receiving  streams.  Water  quality  models 
are  used  to  project  pollutant  in-stream 
concentrations  based  on  estimated 
releases  at  current  and  Option  1  levels; 
the  in-stream  concentrations  are  then 
compared  to  EPA  published  water 
quality  criteria  or  to  documented  toxic 
effect  levels  where  EPA  water  quality 
criteria  are  not  available  for  certain 
PAIs.  Instream  pollutant  concentrations 
are  modelled  for  Options  1,  the  highest 
wastewater  load  option;  if  no  effects  are 
projected  to  occur  for  Option  1,  none  are 
projected  to  occur  for  the  proposed 
option. 

The  in-stream  pollutant  concentration 
for  one  pollutant  is  projected  to  exceed 
human  health  criteria  or  human  toxic 
effect  levels  in  one  receiving  stream  at 
current  discharge  levels.  The  in-stream 
pollutant  concentrations  for  21 
pollutants  are  projected  to  exceed 
chronic  aquatic  life  criteria  or  aquatic 
toxic  effect  levels  in  18  streams  at 
current  discharge  levels.  No 
exceedances  of  human  health  or  aquatic 
life  criteria  or  toxic  effect  levels  are 
projected  to  occur  for  Option  1; 
consequently,  no  exceedances  are 
projected  to  occur  for  the  proposed 
option. 

The  potential  impacts  of  these 
indirect  discharging  PFPR  facilities  are 
also  evaluated  in  terms  of  inhibition  of 
POTW  operation  and  contamination  of 
sludge.  Potential  biological  inhibition 
problems  are  projected  to  occur  at  five 
POTWs  for  six  PAIs;  no  sludge 
contamination  problems  are  projected  to 
occur  at  current  discharge  conditions. 
No  potential  biological  inhibition  or 
sludge  contamination  problems  are 
projected  to  occur  for  Option  1; 
consequently  no  exceedances  are 
projected  to  occur  for  the  proposed 
option. 

The  POTW  inhibition  and  sludge 
values  used  in  this  analysis  are  not,  in 
general,  regulatory  values.  They  are 
based  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  Thus,  EPA  is  not  basing  its 
regulatory  approach  for  pretreatment 
discharge  levels  upon  the  finding  that 
b.  me  pollutants  interfere  with  POTWs 
by  impairing  their  treatment 
effectiveness.  However,  the  values  used 
in  the  analysis  do  help  indicate  the 
potential  benefits  for  POTW  operation 


that  m«y  result  from  the  compliance 
with  the  proposed  option. 

XVI.  Mon-Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  call  for  EPA  to 
consider  the  non-water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption. 

A.  Air  Pollution 

EPA  estimates  that  facilities  may  emit 
62.000  pounds  of  volatile  priority 
pollutants  during  the  treatment  process 
and  an  additional  114,000  pounds  may 
be  emitted  through  the  reuse  of  the 
wastewaters.  EPA  does  not  anticipate 
significant  losses  of  active  ingredients  as 
most  have  low  volatility.  This  loss 
would  occur  during  the  emulsion 
breaking,  hydrolysis  and/ or  chemical 
oxidation  treatment  steps  where  the 
addition  of  heat  is  likely  to  promote  the 
release  of  the  priority  pollutants.  The  air 
emission  estimate  is  based  on  the  use  of 
open  vessels.  Because  EPA  has 
developed  costs  for  closed  vessels,  our 
estimate  is  likely  to  over  estimate  the 
actual  losses  due  to  volatilization  from 
treatment.  It  is  possible  that  there  may 
be  some  emissions  of  priority  pollutants 
during  cleaning  of  equipment  or 
containers,  particularly  if  high-pressure 
cleaning  or  steam  cleaning  is  used.  EPA 
invites  comment  and  data  that  address 
this  possibility. 

EPA  estimates  that  without  this 
regulation  968,000  pounds  of  volatile 
priority  pollutants  are  being  discharged 
to  PGfTW's.  An  estimated  784,000 
pounds  will  be  lost  in  the  form  of 
emissions  as  the  water  is  treated  by 
POTW's.  Thus,  today's  proposal  will 
reduce  the  estimated  quantity  of  volatile 
pollutants  emitted  by  791,000  pounds/ 
year.  In  addition,  the  ^missions  would 
be  localized  and  more  suitable  for 
capture  and  treatment.  EPA  is  also 
inviting  comment  and  data  on  the 
possible  mechanisms  and  cost 
associated  with  capturing  and  treating 
these  emissions. 

B.  Solid  Waste 

EPA  estimates  there  will  be  2,038,000 
pounds  of  sludge  generated  from 
emulsion  breaking  and  sulfide 
precipitation  treatment  annually.  In 
addition  7,415.000  pounds  annually  of 
spent  activated  carbon  will  be  generated 
annually.  The  sludge  and  spent  carbon 


are  generated  from  treatment  through 
the  Universal  Treatment  System.  EPA 
has  assumed  that  the  sludge  generated 
via  emulsion  breaking  and  sulfide 
precipitation  will  be  hauled  to 
hazaitlous  waste  incinerators.  It  is 
assumed  that  the  activated  carbon  will 
be  sent  off-site  for  regeneration,  which 
means  that  it  would  not  become  a  waste. 
There  is  a  possibility  of  air  emissions 
being  generated  as  a  result  of  the 
incineration  or  regeneration  of  spent 
activated  carbonated  treatment  sludges 
and  resulting  in  subsequent  generation 
of  wastewater  from  the  air  pollution 
control  scrubber  usually  associated  with 
incinerators.  However,  hazardous  waste 
incinerators  are  required  to  destroy 
contaminants  up  to  99.99%,  thus  if 
there  are  any  residuals  they  would  be  at 
very  low  concentration.  EPA  believes 
this  proposed  regulation  is  consistent 
with  the  goals  established  for  EPA's 
Draft  Strategy  for  Combustion  of 
Hazardous  Waste,  May  1993.  This  draft 
combustion  strategy  which  establishes 
as  the  first  goal  "a  strong  preference  for 
source  reduction  over  waste  [ 

management,  and  thereby  reduce  the 
long-term  demand  for  combustion  and 
other  waste  management  facilities". 

C.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BAT,  NSPS,  PSES  and  PSNS  wriU 
increase  energy  consumption  by  a  small 
increment  over  present  industry  use. 
The  main  energy  requirement  of  the 
proposed  technologies  is  the  generation 
of  steam  that  is  used  in  the  treatment 
vessel  to  accomplish  emulsion  breaking 
and  hydrolysis.  Steam  provides  the  heat 
energy  to  assist  with  the  separation  of 
emulsified  phases  and  increase  the  rate 
at  which  active  ingredients  hydrolyze.  It 
is  estimated  that  about  120  million 
pounds  per  year  of  steam  would  be 
required  by  the  Universal  Treatment 
System.  This  would  require 
approximately  26,000  barrels  of  oil 
annually;  the  United  States  currently 
consumes  about  19  million  barrels  per 
day. 

Additionally,  EPA  estimates  that  the 
operation  of  the  Universal  Treatment 
System  will  consume  1,760,000  kilowatt 
hours  per  year.  This  is  expended  by  the 
pumps  and  agitators  used  in  treatment 
and  associated  with  the  storage  of  water 
until  it  can  be  reused. 

XVII.  Regulatory  Implementation 

A.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
limitations  and  standards  should 
include  provisions  authorizing 
noncompliance  with  effiuent  limitations 
during  periods  of  "upset"  or  "bypass". 
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An  u{>set,  'sometimes  called  an 
"excursion,"  Is  an  unintentional  and 
temporary  noncompHance  with 
technology  based  effhient  limitations 
occurring  for  reasons  beyond  the 
reasonable  ctMitrol  of  the  permittee.  EPA 
believes  that  upset  provisions  are 
necessary  to  recognize  an  affirmative 
defense  for  an  exceptional  incident 
including  "Acta  of  God"'.  Because 
technology-based  limitations  can 
require  only  what  properly  designed, 
maintained  and  operated  technology 
can  achieve,  it  is  claimed  that  liability 
for  such  situations  is  improf)er.  When 
confronted  with  this  issue,  courts  have 
been  divided  on  the  question  of  whether 
an  explicit  upset  or  excursion 
exemption  is  necessary  or  whether 
upset  or  excursion  incidents  may  be 
handled  through  EPA's  exercise  of 
enforcement  discretion.  (Compare 
Marathon  Oil  Co.  v.  EPA.  564  F.2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  \. 
Costle.  590  F.2d  1011  (DC  Cir.  197R). 
See  also  American  Petroleum  Institute 
V.  EPA.  540  F.2d  1023  (10th  Cir.  197fi); 
CPC  International  Inc.  v.  Train,  540 
F.2d  973  (4th  Cir.  1976));  and  FMC 
Corp.  v.  Train,  539  F.2d  973  (4lh  Cir. 
1976).) 

While  an  upset  is  an  unintentional 
episode  during  which  effluent 
limitations  are  exceeded,  a  bypass  is  an 
act  of  intentional  noncompliance  during 
which  wastewater  treatment  facilities 
are  circumvented  in  emergency 
situations. 

EPA  has  both  upset  and  bypass 
provisions  in  NPDES  permits,  and  has 
promulgated  NPDES  and  pretreatment 
regulations  which  include  upset  and 
bypass  permit  provisions.  (See  45  FR 
33290, 33448  May  19.  1980;  40  CFR 
122.60(g)(h).  40  CFR  403.16  and  403.17). 
The  upset  provision  establishes  an  upset 
as  an  affirmative  defense  to  prosecution 
for  violation  of  technology-fc«sed 
effluent  Umitations.  The  b>-pass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Since  the 
limitations  and  standards  are  proposed 
to  be  set  at  zero  discharge  and  there  are 
already  upset  and  bypass  provisions  in 
NPDES  permits  and  pretreatment 
regulations,  EPA  will  let  local  permit 
and  ccMitrol  authorities  deal  with 
individual  upsets  or  requests  for  bypass. 

B.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  the  effluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  issued  to  direct  dischargers  in 
the  pesticide  formulating,  packaging  or 
repackaging  industry.  In  addition,  the 


pretreatment  standards  are  directly 
applicable  to  mdirect  dischargers. 

For  the  proposed  BPT  effluerrf 
limitations  (Subcategory  E  only),  the 
only  exception  to  the  binding 
limitations  is  EPA's  "fundamentally 
different  factors"  ( "FDF'T  variance  (40 
CFR  part  125,  subpart  D).  This  variance 
recognizes  factors  concerning  a 
particular  discharger  which  are 
fundamentally  different  from  the  factors 
considered  in  this  rulemaking.  Although 
this  variance  clause  was  set  forth  in 
EPA's  1973-1976  effluent  guidelines,  it 
is  now  included  in  the  NPDES 
regulations  and  not  the  specific  industry 
regulations.  (See  44  FR  32854.  32893 
(June  7,  1979)  for  an  explanation  of  the 
"fundamentally  different  factors" 
variance).  The  procedures  for 
application  for  a  BPT  FDF  variance  are 
set  forth  at  40  CFR  122.21(m)(l)(i)(A). 

Dischargers  subject  to  the  BAT 
limitations  proposed  in  these 
regulations  may  also  apply  for  an  FDF 
variance,  under  the  provisions  of  sec 
301  (n)  of  the  Act,  which  regulates  BAT. 
BCT,  and  pretreatment  FDFs.  In 
addition.  BAT  limitations  for 
nonconventional  pollutants  may  be 
modified  under  sec.  301(c)  (for 
economic  reasons)  and  301(g)  (for  water 
quality  reasons)  of  the  Act.  Under  sec. 
301(1)  of  the  Act.  these  latter  two 
statutory  modifications  are  not 
applicable  to  "toxic"  or  conventional 
pollutants. 

Dischargers  subject  to  pretreatment 
standards  for  existing  sources  are  also 
subject  to  the  "fundamentally  different 
factors"  variance  and  credits  for 
pollutants  removed  by  POTWs.  as 
discussed  in  Section  XIII.E.  Dischargers 
subject  to  pretreatment  standards  for 
new  sources  are  subject  only  to  the 
removal  credit  provision  (See  Section 
XIII.E).  New  sources  subject  to  NSPS  are 
not  eligible  for  EPA's  "fundamentally 
different  factors"  variance  or  any 
statutory  or  regulatory  modifications. 
(See  duPont  v.  Train,  supra.) 

C.  Bfilationship  to  NPDES  Permits  and 
Monitoring  Requirements 

The  BAT  and  NSPS  limitations  in 
today's  proposed  rule  would  be  applied 
to  individual  pesticide  plants  through 
NTDES  permits  issued  by  EPA  or 
approved  State  agencies  under  section 
402  of  the  Act.  The  preceding  section  of 
this  preamble  discussed  the  binding 
effect  of  this  regulation  on  NPDES 
permits,  except  when  variances  and 
modifications  are  expressly  authorized. 
This  section  adds  more  detail  on  the 
relation  between  this  regulation  and 
NPDES  permits. 

One  issue  is  how  this  regulation  will 
affect  the  powers  of  NPDES  permit- 


issuing  authorities.  EPA  has  developed 
.  the  limitations  and  standards  in  the 
proposed  rule  to  cover  the  typical 
facility  for  this  point  source  category. 
This  regulation  does  not  restrict  the 
power  of  any  permitting  authority  to  act 
in  any  manner  consistent  with  law  or 
these  or  any  other  EPA  regulations, 
guideline,  or  poUcy. 

A  concern  of  permit  writers,  as  well 
as  local  control  authorities,  may  be  the 
apparent  contradiction  of  wrriting  a 
discharge  permit  for  a  zero  discharge 
regulation.  During  devek^ment  of  the 
proposed  regulaUon.  EPA  contacted  a 
few  permit  writers  who  wrote  NPDES 
permits  for  facilities  that  reported  zero 
discharge  in  the  survey.  EPA  obtained     • 
copies  of  these  permits,  and  found  that 
because  the  facilities  still  had 
wastewater  discharges  due  to  sanitary 
wastewater  or  other  non-PFPR 
operations,  the  permit  writers  were  able 
to  specify  zero  discharge  of  the  PFPR 
process  wastewater  streams. 

Even  if  a  facility  is  totally  no 
discharge,  an  NPDES  permit  may  be 
requested  by  the  facility  to  provide 
upset  provisions  which  would  not  apply 
to  discharge  in  the  absence  of  a  permit. 

Another  topic  of  concern  is  the 
operation  of  EPA's  NPDES  enforcement 
program,  which  was  an  important 
consideration  in  developing  today's 
proposal.  The  Agencv-  emphasizes  that 
although  the  Clean  Water  Act  is  a  strict 
liability  statute.  EPA  can  initiate 
enforcement  proceedings  at  its 
discretion.  EPA  has  exercised  and 
intends  to  exercise  that  discretion  in  a 
manner  that  recognizes  and  promotes 
good  faith  compliance. 

D.  Bi'st  Management  Practices 

Section  304(e)  of  the  Act  authorizes 
the  Administrator  to  prescribe  "best 
management  practices"  (BMPs).  EPA 
may  develop  BMPs  that  apply  to  all 
indu.strial  sites  or  to  a  designated 
indu.strial  catej^ory  and  may  offer 
guidance  to  permit  authorities  in 
establishing  management  practices 
requirt.d  by  unique  circumstances  at  a 
given  plant.  Dikes,  curbs,  and  other 
control  measures  are  being  used  at  some 
pesticide  formulating,  packaging  or 
repackaging  facilities  to  contain  leaks 
and  spills  as  jjart  of  good 
"housekeeping'  practices.  Further,  as 
described  pre\iously,  the  Office  of 
Pesticide  Programs  is  proposing  to 
require  these  secondary  containment 
systems  at  refilling  establishments  for 
agricultural  pesticides.  Due  to  the 
variety  of  products,  formulation  types 
and  level  of  sophistication  in  the 
formulating  and  packaging  equipment, 
EPA  believes  that  regulating  this 
industry  by  BMPs  in  national  effluent 
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guidelines  regulations  may  not  provide 
enough  flexibility  to  the  indust^. 
However,  on  a  facility-by-facility  basis  a 
permit  writer  may  choose  to  incorporate 
BMPs  into  the  permit. 

P.  Analytical  Methods 

Section  304(h)  of  the  Act  directs  EPA 
to  promulgate  guidelines  establishing 
test  methods  for  the  analysis  of 
pollutants.  These  methods  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  filing 
applications  for  the  NPDES  program 
under  40  CFR  122.41(j)(4)  and 
122.21(g)(7),  and  for  the  pretreatment 
program  under  40  CFR  403.12(g)(4)  and 
(h).  To  date,  EPA  has  promulgated 
methods  for  conventional  pollutants, 
toxic  pollutants,  and  for  some 
nonconventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  401.16.  Table  I-B  at  40  CFR  part 
136  lists  the  analytical  methods 
approved  for  these  pollutants.  The  65 
toxic  metals  and  organic  pollutants  and 
classes  of  pollutants  are  defined  at  40 
CFR  401.15.  From  the  list  of  65  classes 
of  toxic  pollutants  EPA  identified  a  list 
of  126  "Priority  Pollutants."  This  list  of 
Priority  Pollutants  is  shown,  for 
example,  at  40  CFR  part  423,  Appendix 
A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 

S>ollutants.  Currently  approved  methods 
or  metals  and  cyanide  are  Included  in 
the  table  of  approved  inorganic  test 
procedures  at  40  CFR  136.3,  Table  I-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  organic  pollutants,  and  Table 
I-D  lists  approved  methods  for  the  toxic 
pesticide  pollutants  and  for  other 
pesticide  pollutants. 

EPA  believes  that  the  analytical 
methods  for  pesticide  active  ingredients 
contained  in  the  promulgated  pesticide 
manufacturing  effluent  guidelines  and 
standards  (see  Methods  for  the 
Determination  of  Nonconventional 
Pesticides  in  Municipal  and  Industrial 
Wastewater,  Volumes  I  &  II,  EPA  821- 
R-93-010-A&B,  August  1993.  Revision 
1)  will  perform  equally  well  on  treated 
pesticide  formulating,  packaging  or 
repackaging  wastewaters  as  on  pesticide 
manufacturing  wastewaters.  Raw 
wastewater  samples  may  on  occasion 
require  some  separation  prior  to 
analysis,  analogous  to  the  emulsion 
breaking  or  chemically  assisted 
clarification  treatment  included  in 
EPA's  costed  BAT  technology.  Many  of 
these  methods  have  in  fact  been  used  on 
the  PFPR  sampled  wastewaters.  All  of 
the  active  ingredient  pollutant  data  that 


supports  the  proposed  effluent 
■  limitations  were  generated  using 
analytical  methods  that  employ  the 
latest  iD  analytical  technology.  EPA  may 
decide  to  promulgate  these  methods 
(which  are  contained  in  part  455)  as 
allowable  methods  under  40  CFR  part 
136.  However.  EPA  expects  that 
monitoring  of  process  flow  will 
generally  be  the  method  used  by 
permitting  and  Control  Authorities  to 
assure  compliance  with  today's 
proposal.  See  section  XTV  of  the 
Technical  Development  for  a  discussion 
of  compliance  monitoring. 

XVni.  Solicitation  of  Data  and 
Conuntnts 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data  where  possible. 

EPA  particularly  requests  comments 
and  inrormation  on  the  following  issues: 

(1)  The  data  collected  during  the 
study  of  this  industry  demonstrate  a 
great  potential  for  reusing  residual 
wastewater  in  products.  EPA  is 
concerned  that  there  may  be  some 
circumstances  in  which  some  residual 
wastewater  volume  may  need  to  be 
disposed  primarily  through 
incineration.  We  believe  these  volumes 
will  be  small,  however  some  large 
production  facilities  may  have  relatively 
large  residual  volumes.  EPA  solicits 
data  on  the  magnitude  of  volumes,  their 
sources,  their  pollutant  concentrations, 
what  actions  have  been  taken  or  will  be 
taken  to  reduce  their  volume  and  the 
amount  of  reduction  that  the  action  has 
or  will  accomplish  and  the  cost  of 
achieving  such  reductions. 

(2)  Early  in  the  process  of  developing 
regulatory  options.  EPA  gave  some 
consideration  to  the  option  of  allowing 
an  exemption  from  regulation  if  a 
facility  were  able  to  comply  with  a 
"deminimus"  volume.  EPA  was  unable 
to  develop  this  option  beyond 
conceptualization  because  there  was  no 
real  basis  on  which  to  make  the 
determination  what  constitutes  a 
"deminimus"  volume.  EPA  solicits  the 
same  type  of  data  from  facilities  as 
described  above  and  from  POTWs  on 
the  volumes,  and  pollutant 
concentrations  which  could  be 
representative  of  a  "deminimus" 
volume,  and  whether  PFPR  loadings 
have  caused  harm  to  POTWs. 

(3)  Q'A  requests  comment  and 
suggestions  on  the  best  approach  for 
notifying  the  PFPR  facilities  affected  by 
this  rule  about  the  best  practices, 
equipment  and  process  changes 
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observed  at  facilities  that  lead  to 
pollution  prevention,  recycle,  reuse  and 
water  conservation.  EPA  is  presently 
considering  publishing  in  conjunction 
with  the  promulgated  rule  a  separate 
report  dealing  with  pollution  prevention 
practices  or  perhaps  producing  a 
videotape  to  broadcast  the  message.  EPA 
invites  comments  and  suggestions  about 
what  would  be  the  most  efl^ective 
approach,  content  and  format  to 
publicize  the  best  pollution  prevention 
practices  that  are  used. 

(4)  EPA  made  a  number  of 
assumptions  to  calculate  how  much 
wastewater  would  either  be  reused  in 
product,  treated  and  reused  as 
wastewater,  or  sent  for  off-site 
incineration.  As  discussed  in  the  "Cost 
Estimates"  section  of  this  preamble  and 
in  the  technical  Development 
Document,  if  volumes  of  interior 
wastewater  exceeded  50%  of  the  total 
volume  of  inert  ingredients  EPA 
estimated  the  excess  would  either  be 
treated  and  reused  or  treated  off-site  at 
considerable  expense  ($8.13/gallon). 
Given  that  this  assumption  does  not  in 
any  way  account  for  water  conservation 
practices  which  EPA  believes  could  be 
applied  in  many  cases,  (but  did  not 
attempt  to  apply  given  that  site-speciflc 
information  was  not  available),  do  the 
assumptions  in  the  cost  analysis  tend  to 
understate  or  overstate  the  costs  of 
EPA's  preferred  option?  Could  the 
actual  costs  di^er  enough  to  suggest 
adoption  of  a  non-zero  discharge 
approach? 

(5)  In  this  proposed  rule,  EPA  does 
exempt  from  zero  discharge 
requirements  exterior  wastestreams 
from  sanitizer  pesticides.  This 
exemption  is  based,  in  part,  on  the  small 
amount  of  discharge  that  occurs  from 
these  wastewaters,  the  toxicity  of  these 
active  ingredients,  and  the 
disproportionate  impact  regulating  these 
wastestreams  would  have  on  small 
business.  EPA  solicits  comment  on 
whether  any  individual  active 
ingredient,  any  other  class  of  active 
ingredient  or  any  sector  of  the  pesticide 
formulating,  packaging,  and  repackaging 
industry  merits  consideration  of  an 
exemption  from  the  zero  discharge 
standard  based  on  any  or  all  of  the 
above  characteristics.  An  example  of  a 
sector  is  a  group  of  firms  with  a 
minimum  50  percent  of  pesticide 
revenue  from  a  particular  market,  for 
example  agricultural,  non-agricultural 
professional  use  products,  industrial, 
etc.  as  described  in  Table  5  of  this 
preamble  and  the  cost  effectiveness 
report.  Commenters  are  encouraged  to 
provide  additional  information  or  data 
that  supports  different  approaches  for 
different  pollutants,  including 
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information  on  quantity  of  pollutants 
discharged  and  costs  to  affected  parties. 
EPA  will  conduct  additional  analyses 
of  the  amount  of  discharge  (including 
estimating  the  total  number  of  pound- 
equivalents  removed)  and  any 
disproportionate  impacts  on  businesses 
for  individual  active  ingredients,  classes 
of  active  ingredients,  or  sectors  of 
industry  as  feasible  and  appropriate. 
Where  appropriate  EPA  will  announce 
the  availability  of  this  analysis  in  the 
Federal  Register. 

Appendix  A  to  the  Preamble— Abbreviation, 
Acronyms,  and  Other  Terms  Used  in  This 
Document 

Act— The  Clean  Water  Act. 

Agency — U.S.  Environmental  Protection 
Agency. 

BAT— The  best  available  technology 
economicallv  achievable,  as  defined  by 
section  304(b)(2)(B)  of  the  Act. 

BCT— The  best  conventional  pollutant 
control  technology,  as  defined  by  Section 
204(b)(4)  of  the  Act. 

aVff^-Best  management  practices,  as 
defined  by  section  304(e)  of  the  Act. 

BPT— The  best  practicable  control 
technology  currently  available,  as  defined  by 
section  304(b)(1)  of  the  Act. 

Clean  Woter  Art— The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
(33  U.S.C  1251  etseq.l  as  amended  by  the 
Clean  Water  Act  of  1977  (Pub.  L.  95-217), 
and  the  Water  Quality  Act  of  1987  (Pub  L. 
100-4). 

Conventional  Pollutants — Constituents  of 
wastewater  as  determined  by  section 
304(a)(4)  of  the  Act,  including,  but  not 
limited  to.  pollutants  classified  as 
biochemical  oxygen  demand,  suspended 
solids,  oil  and  grease,  fecal  coliform,  and  pH. 

Direct  Discharger— An  industrial 
discharger  that  introduces  wastewater  to  a 
water  of  the  United  States  with  or  without 
treatment  by  the  discharger. 

Effluent  Limitation — A  maximum  amount, 
per  unit  of  time,  production  or  other  unit,  of 
each  specific  constituent  of  the  effluent  from 
an  existing  point  source  that  is  subject  to 
limitation.  Effluent  limitations  may  be 
expressed  as  a  mass  loading  in  pound  per 
1,000  pound  of  active  ingredient  produced  or 
as  a  concentration  in  milligrams  per  liter. 

End-ofPipe  Treatment  (EOF)— Refers  to 
those  processes  that  treat  a  plant  waste 
stream  for  pwHutant  removal  prior  to 
discharge.  EOP  technologies  are  classified  as 
primary  (physical  separation  processes), 
secondary  (biological  processes),  and  tertiary 
(treatment  following  secondary)  processes. 
Different  combinations  of  these  treatment 
technologies  may  be  used  depending  on  the 
nature  of  the  pollutants  to  be  removed  and 
the  degree  of  removal  required. 

Indirect  Discharger— Aia  industrial 
discharger  that  infroduces  wastewater  into  a 
publicly  owned  treatment  works. 

In-Plant  Control  or  Treatment 
Technologies — Controls  or  measures  applied 
within  the  manufecturing  process  to  reduce 
or  eliminate  pollutant  and  hydraulic  loadings 
of  loadings  of  raw  wastewater.  Typical  in- 
plant  control  measures  include  process 


modification,  instrumentation,  recovery  of 
raw  materials,  solvents,  products  or  by- 
products or  by-products,  and  water  recycle. 

Nonconventional  Pollutants — Pollutants 
that  have  not  been  designated  as  either 
conventional  pollutants  or  priority 
p>olIutahts. 

A/PDES— National  Pollutant  Discharge 
Elimination  system,  a  Federal  Program 
requiring  industry  dischargers,  including 
municipalities,  to  obtain  permits  to  discharge 
pwllutants  to  the  nation's  water,  under 
section  402  of  the  Act. 

OCPSF— Organic  chemicals,  plastics,  and 
sy-nthetic  fibers  manufacturing  point  source 
category  (40  CFR  part  414). 

PAA— Pesticide  Active  Ingredient. 

POTW— Publicly  owned  treatment  works. 

Priority  Pollutants— The  toxic  pollutants 
listed  in  40  CFR  part  423,  appendix  A. 

PSES— Pretreatment  Standards  for  existing 
sources  of  indirect  discharges,  under  section 
307(b)  of  the  Act. 

PSNS— Pretreatment  standards  for  new 
sources  of  indirect  discharges  under  section 
307(b)  and  (c)  of  the  Act. 

S/C— Standards  Industrial  Classification,  a 
numerical  categorization  scheme  used  by  the 
U.S.  Department  of  Commerce  to  denote 
segments  of  Industry. 

Technical  Development  Document — 
Development  Document  for  Effluent 
Limitations  Gudielines  and  Standards  for  the 
Pesticide  Chemicals  Formulators,  Packagers 
and  Repackagers  Point  Source  Category. 

List  of  Subjects  in  40  CFR  Part  455 

Environmental  protection.  Chemicals, 
Packaging  and  containers.  Pesticides 
and  pests.  Waste  treatment  and 
disposal,  Water  pollution  control. 

Dated;  March  31, 1994. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  455  is  proposed 
to  be  amended  as  follows: 

PART  455-PESTICIDE  CHEMICALS 

1.  The  authority  citation  for  part  455 
is  revised  to  read  as  follows: 

Authority:  Sees.  301,  304.  306.  307,  and 
501,  Pub.  L.  92-500,  86  Stat.  816.  Pub.  L.  95- 
217,  91  Stat.  156.  and  Pub  L  100-1. 101  Stat. 
7  (33  U.S.C  1311. 1314, 1316.  1317.  and 
1361). 

la.  Section  455.10  is  proposed  to  be 
amended  by  adding  paragraphs  (g) 
through  (j)  to  read  as  follows: 

§455.10    General  definitions. 

•         •        •        •        * 

(g)  Sanitizer  Active  Ingredients  means 
the  pesticide  active  ingredients  listed  in 
Table  8  of  this  part. 

(h)  Refilling  Establishment  means  an 
establishment  where  the  activity  of 
repackaging  pesticide  product  into 
refiUable  containers  occurs. 

(i)  Interior  Cleaning  Wastewater 
Sources  means  wastewater  that  is 


generated  from  cleaning  or  rinsing  the 
interior  of  pesticide  formulating, 
packaging  or  repackaging  equipment,  or 
from  cleaning  or  rinsing  the  interior  of 
raw  materials  containers,  shipping 
containers  or  bulk  storage  tanks. 

(j)  Small  Quantities  of  Sanitizer 
Products  means  the  formulating, 
packaging  and  repackaging  of  265,000 
pounds/year  or  less  of  all  registered 
products  containing  sanitizer  active 
ingredients  and  no  other  active 
ingredients  at  a  single  pesticide 
producing  establlslunent. 

2.  Section  455.40  is  proposed  to  be 
revised  to  read  as  follows: 

§455.40    AppilcabtUty;  description  of  the 
pesticide  chemicals  formulating,  pacliaging 
and  repaclcaging  subcategory. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
all  pesticide  formulating,  packaging  and 
repackaging  operations  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  repackaging  of  agricultural 
pesticides  performed  at  refilling 
establishments  whose  principal 
business  is  retail  sales. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  wastewater  discharges  from 
the  operation  of  employee  showers,  fire 
protection  equipment  test  and  laundry 
facilities. 

3.  New  §§455.43,  455.44,  455.45, 
455.46,  455.47.  are  proposed  to  be 
added  to  subpart  C  to  read  as  follows: 

§  455.43    Effluent  limltattons  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  best  conventional  pollutant  control 
technology:  There  shall  be  no  discharge 
of  process  wastewater  pollutants  to 
navigable  waters. 

§  455.44    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  control  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  Subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology:  There 
shall  be  no  discharge  of  process 
wastewater  pollutants. 
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§  455.45    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  which  discharges  process 
wastewater  pollutants  must  meet  the 
following  standards:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  455.46    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  any  existing 
source  subject  to  this  subpart  which 
introduces  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403  and  achieve  the 
pretreatment  standards  for  existing 
sources  as  follows:  There  shall  be  no 
discharge  of  process  wastewater     ^ 
pollutants. 

(b)  Any  wastewater  from  the 
formulating,  packaging  and  repackaging 
of  small  quantities  of  sanitizer  products 
at  any  existing  source  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the 
pretreatment  standards  for  existing 
sources  as  follows:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  from  Interior  Cleaning 
Wastewater  Sources. 

(c)  The  provisions  of  this  section  do 
not  apply  to  discharges  resulting  from 
the  formulating,  packaging  or 
repackaging  of  the  inorganic  active 
ingredient  sodium  hypochlorite  (also 
referred  to  as  bleach). 

§  455.47    Pretreatment  starKlards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  new  source 
subject  to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  achieve  the 
pretreatment  standards  for  new  sources 
as  follows:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

(b)  The  provisions  of  this  section  do 
not  apply  to  discharges  resulting  from 
the  formulating,  packaging  or 
repackaging  of  the  inorganic  active 
ingredient  sodium  hypochlorite  (also 
referred  to  as  bleach). 

4.  A  new  subpart  E  consisting  of 
§§455.60  through  455.67  is  proposed  to 
be  added  to  read  as  follows: 


Subpart  E — Repackaging  of  Agricultural 
Pesticides  Performed  by  Refilling 
EstabiiBhments  Whose  Principal  Business 
is  Retail  Sales 

455.60  Applicability:  description  of  the 
repacliaging  of  agricultural  pesticides 
performed  by  refilling  establishments 
whose  principal  business  is  retail  sales 
subcategory. 

455.61  Special  definitions. 

455.62  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  pwllutant  control 
technology  (BPT). 

455.63  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (BCT). 

455.64  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  technology 
economically  achievable  (BAT). 

455.65  New  source  jjerformance  standards 
(NSPS). 

455.66  Pretreatment  standards  for  existing 
sources  (PSES). 

455.67  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  E — Repackaging  of 
Agricultural  Pesticides  Performed  by 
Refilling  Establishments  Whose 
Principal  Business  is  Retail  Sales 

§  455.eo    Applicability;  description  of  the 
repackaging  of  agricultural  pesticides 
perfomied  by  refilling  establishments 
whose  principal  business  is  retail  sales 
8ut>category. 

The  limitations  and  standards  of  this 
subpart  shall  apply  to  the  repackaging  of 
agricultural  pesticides  performed  by 
refilling  establishments  whose  principal 
business  is  retail  sales. 

§455.61    Special  definitions. 

Process  Wastewaters  for  this  subpart 
shall  include  refillable  container  rinsate, 
wastewater  generated  by  clean-up  of 
leaks  and  spills  and  contaminated 
precipitation. 

§  455£2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  b«st  practicable  pollutant  control 
technology  (BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
practicable  pollutant  control 
technology:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 


§455.63    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttie  best  conventional  pollutant  control 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  effluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
conventional  pollution  control 
technology:  There  shall  be  no  discharge 
of  process  wastewater  pollutants. 

§455.64    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttw  application  of 
the  best  available  technology  economically 
achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  eHluent  limitations  representing 
the  degree  of  effluent  reduction 
attainable  by  the  application  of  the  best 
available  technology  economically 
achievable:  There  shqll  be  no  discharge 
of  process  wastewater  pollutants. 

§  455.65    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  which  discharges  process 
wastewater  pollutants  must  meet  the 
following  standards:  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  455.66    Pretreatment  standards  for 
existing  sources  (PSES). 

Any  existing  source  subject  to  this 
subpart  which  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards  for 
existing  sources  as  follows:  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

§  455.67    Pretreatment  standards  for  new 
sources  (PSNS). 

Any  new  source  subject  to  this 
subpart  which  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  part  403  and 
achieve  the  pretreatment  standards  for 
existing  sources  as  follows:  There  shall 
be  no  discharge  of  process  wastewater 
pollutants. 

5.  Table  8  is  proposed  to  be  added  to 
part  455  to  read  as  follows: 

Table  8  to  Part  455— List  of 
Sanitizer  Active  iNGREDiEhfrs 


CAS  No. 


00121-54-0 


Shaughnessy  codes 
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69122  Benzethonium     CNo- 
hde  (Hyamine  1622). 
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Table  8  to  Part  455— List  of  Sani- 
TiZER  Active  Ingredients— Contin- 
ued 


CAS  No. 


34375-28-5 

00134-31-6 
15716-02-6 


68424-85-1 

15716-02-6 
00064-02-8 


0800&-57-9 
07647-01-0 


08002-0&-3 
53516-76-0 


Shaughnessy  codes 


99001  2-(Hydroxymethy!) 
amino  ethanol  (HAE). 

59804  Oxine-sutfate. 

69134  Methyl 
dodecylbenzyttrimethyl  am- 
monium chloride  (Hyamine 
2389). 

69105  Alkyl  demethyl  benzyl 
ammonium  chlonde 

(Hyamine  3500). 

69134  Methylbenzethonium 
chloride. 

39107  Tetrasodium 
ethylenediaminetetraacet- 
ate'. 

40501   Essential  oils. 

45901   Hydrogen  chlonden 

46621  Alkyl-1-ben2yH-(2- 
hydroxyethyl)-2- 
imidazclinium  chlonde. 

67002  Pine  oil. 

69104  Alkyl  dimethyl  benzyl 
ammonium  chloride. 


Table  8  to  Part  455— List  of  Sani- 
TI2ER  Active  Ingredients— Contin- 
ued 


CAS  No. 


08001-54-5 
08045-21^ 

53516-75-9 

68391-05-9 
68424-85-1 
61789-71-7 
68424-85-1 
68989-02-6 

I  07173-51-5 


Shaughnessy  codes 


69106  Alkyl  dimethyl  benzyl 
ammonium  chtoride. 

69111  Alkyl  dimethyl 
ethylbenzyl  amnx)nium 
chloride. 

69112  Alkyl  dimethyl  1- 
naphttiylmethyl  ammoruum 
chkxide. 

69119  Dialkyi  methyl  benzyl 

ammonium  chtoride. 
69137  Alkyl  dimethyl  benzyl 

ammonium  chtoride. 

69140  Alkyl  dimethyl  benzyl 
ammonium  chtoride. 

69141  Alkyl  dimethyl  benzyl 
ammonium  chtoride. 

69145  Alkyl  dimethyl  3,4- 
dichtoroberuyl  ammonium 
chkxide. 

69149  Didecyl  dimethyl  am- 
monium chtoride. 


Table  8  to  Part  455— List  of  Sani- 
TiZER  Active  Ingredients— Contin- 
ued 


CAS  No. 

Shaughnessy  codes 

85409-23-0 

69154  Alkyl                dimethyl 

ethylbenzyl         ammonium 

chtoride. 

69165  Octyl   decyt    dimethyl 

ammonium  chtoride. 

05538-94-3 

69166  Dioctyl    dimethyl   arrv 

nx>nium  chtoride. 

68607-28-<J 

69173  Oxydiethytenebts<alkyl 

dimethyl    amrrxjnium   chlo- 

ride). 

68607-28-3 

69194  Alkyl  dimethyl  benzyl 

ammonium  chtoride. 

00497-19-8 

73506  Sodium  cartxjnatev 

07664-38-2 

76001  Phosphoric  acid'. 

'  These  active  ingredients  shall  or^ly  be  con- 
sidered sanitizer  active  ingredients  when  they 
are  formulated,  packaged  or  repackaged  with 
ttie  other  active  ingredients  on  this  list  and  no 
other  active  ingredients. 

(FR  Doc.  94-8229  Filed  4-13-94;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Local  Educational  Agency 
Applications  for  School-Based  Grants 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  funding  availability 
for  school-based  grants. 

summary:  The  Corporation  for  National 
and  Commimity  Service  announces  the 
availability  of  funding  for  school-based 
service-learning  programs  in  the  States 
of  Alaska.  North  Dakota,  and  South 
Dakota.  Grants  will  be  awarded  on  a 
competitive  basis  to  Local  Educational 
Agencies  (LEAs)  for  the  purposes  of 
planning,  operating,  implementing,  or 
expanding  high  quality  school-based 
service-learning  programs.  Total 
funding  available  for  each  State  is  as 
follows: 

Alaska— 543,348 
North  Dakota— $47,714 
South  Dakota— $55,770 

DATES:  Applications  must  be  received 
no  later  than  6  p.m..  Eastern  Daylight 
Savings  Time,  on  May  27, 1994,  to  be 
eligible. 


ADDRESSES:  Application  materials  may 
be  obtained  by  contacting:  Learn  and 
Serve  America:  School-Based  Service- 
Learning  Programs,  Corporation  for 
National  and  Community  Service,  1100 
Vermont  Avenue  N\V.,  Washington,  DC 
20525;  (202)  606-5000.  extension  438. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  Anderson  or  Nicole  Osborne  at  the 
Corporation  for  National  and 
Community  Service;  (202)  606-5000, 
extension  115  or  118. 
Terry  Russell, 

Geneial  Counsel,  Corporation  for  National 
and  Community  Service. 
(FR  Doc.  94-9037  Filed  4-13-94;  8;45  am) 
BILUNG  COOE  6820-BA-M 


Indian  Trit>e  and  U.S.  Territory 
AppNcations  for  School-Based  Grants 

AGENCY:  Corporation  for  National  and 
Commimity  Service. 
ACTION:  Notice  of  extension  of 
application  deadline. 

SUMMARY:  The  Corporation  for  National 
and  Commimity  Service  announces  the 
availabihty  of  $754,800  for  competitive 
grants  to  Indian  Tribes  and  U.S. 


Territories  for  the  purposes  of  plaiming, 
operating,  implementing,  or  expanding 
high  quaUty  school-based  service- 
learning  programs. 

DATES:  Applications  must  be  received 
no  later  than  6  p.m.,  Eastern  Dayhght 
Savings  Time,  on  May  27, 1994,  to  be 
ehgible. 

Note:  The  deadline  has  been  extended  from 
April  22, 1994. 

ADDRESSES:  Application  materials  may 
be  obtained  by  contacting:  Leam  and 
Serve  America:  School-Based  Service- 
Learning  Programs,  Corporadon  for 
National  and  Commimity  Service,  1100  ^^ 
Vermont  Avenue  NW.,  Washington.  DC 
20525;  (202)  606-5000.  extension  438. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  Anderson  or  Nicole  Osborne  at  the 
Corporation  for  National  and 
Community  Service;  (202)  606-5000. 
extension  115  or  118. 

Terry  RusseU, 

General  Counsel,  Corporation  for  National 

and  Community  Service. 

[FR  Doc.  94-9038  Filed  4-13-94;  8:45  am) 
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The  President 


Presidential  Documents 


Proclamation  6667  of  April  12,  1994 

National  Public  Safety  Telecommunicators  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  an  emergency,  most  Americans  depend  on  9-1-1.  Each  day,  more  than 
half  a  million  public  safety  communicators  answer  desperate  calls  for  help 
responding  with  services  that  save  the  lives  and  property  of  American  citizens 
in  need  of  assistance. 

These  dedicated  men  and  women  are  more  than  anonymous  voices  on 
the  telephone  line.  They  are  local  police,  fire,  and  medical  professionals 
who  use  public  safety  telecommunications  to  quickly  respond  to  emergency 
calls.  They  are  also  Federal  public  safety  officials  who  use  telecommuni- 
cations for  everything  from  drug  interdiction  to  protecting  forests  to  promot- 
mg  conservation.  We  rely  on  their  knowledge  and  professionalism  as  they 
make  critical  decisions,  obtain  information,  and  quickly  dispatch  needed 
aid. 

America's  public  safety  telecommunicators  serve  our  citizens  daily  in  count- 
less ways.  The  work  of  these  "unseen  first  responders"  is  invaluable  in 
emergency  situations,  and  each  of  these  dedicated  men  and  women  deser\es 
our  heartfelt  appreciation.  Americans  place  their  trust  in  these  individuals. 
not  just  this  week,  but  every  day  of  the  year.  This  week  is  a  time  for 
a  grateful  Nation  to  show  its  appreciation  and  to  recognize  that  our  health, 
safety,  and  well-being  are  often  dependent  on  the  commitment  and  steadfast 
devotion  of  public  safety  telecommunicators. 

The  Congress,  by  Public  Law  103-221.  has  designated  the  week  beginning 
April  11.  1994.  as  "National  Public  Safety  Telecommunicators  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  April  11,  1994,  as  National 
Public  Safety  Telecommunicators  Week.  I  urge  all  Americans  to  obser\e 
this  week  with  appropriate  programs,  ceremonies,  activities,  and  appreciation 
for  these  outstanding  individuals. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


|FR  Doc.  94-9259 

Filed  4-13-94;  11:05  am] 
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EXECUTIVE  OFRCE  OF  THE 
PRESIDENT 

Intent  To  Form  a  Policy  Dialog 
Advisory  Committee  to  Assist  In  tt>e 
Development  of  Measures  To 
Significantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
Vehicles 

agency:  Executive  Office  of  the 

President. 

ACTION:  hitent  to  Form  a  PoHcy  Dialog 

Advisory  Committee  under  the  Federal 

Advisory  Committee  Act. 

SUMMARY:  To  address  the  danger  of 
global  climate  change  from  emissions  of 
greenhouse  gases,  on  April  21,  1993, 
President  CUnton  announced  the 
nation's  commitment  to  reduce 
emissions  of  these  gases  in  the  United 
States  to  their  1990  level  by  the  year 
2000  and  to  produce  a  cost-effective 
plan  to  continue  the  trend  of  reduced 
emissions  thereafter.  On  October  19, 
1993,  the  President  released  the  Climate 
Change  Action  Plan  (CCAP).  which 
commits  the  federal  government,  in 
partnership  with  the  private  sector,  to  a 
broad  range  of  measures  in  many  sectors 
to  meet  the  target  for  the  year  2000. 
Studies  of  greenhouse  gas  emission 
trends  leading  up  to  the  CCAP 
confirmed  that,  particularly  in  the  years 
after  2000,  the  personal  transportation 
sector  is  expected  to  be  the  fastest 
growing  contributor  to  carbon  dioxide 
emission  levels,  as  a  result  of  continuing 
fast  growth  of  vehicle  miles  travelled 
and  relatively  slow  improvement  in 
vehicle  fuel  economy.  Although  the 
CCAP  contains  several  measures  to 
reduce  greenhouse  gas  emissions  from 
the  transportation  sector,  there  is  a  need 
for  signifio^.t  cost-effective  longer-term 
efforts  to  reduce  greenhouse  gas 
emissions  from  automobiles  and  light 
duty  trucks. 

The  CCAP  directed  three  policy 
offices  in  the  Executive  Office  of  the 
President — the  Office  of  Environmental 
Policy  (OEP),  the  Office  of  Science  and 
Technology  Policy  (OSTP)  and  the 
National  Economic  Council  (NEC) — to 
ro-chair  a  process  to  develop  policies  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles 
in  the  years  after  2000.  The  three  offices, 
in  consultation  with  the  Department  of 
Transportation  (DOT),  Department  of 
Energy  (DOE),  Environmental  Protection 
Agency  (EPA),  Office  of  Management 
and  Budget  (OMB)  and  Council  of 
Economic  Advisors  (CEA),  have 
established  a  process  under  which  a 
Policy  Dialog  Advisory  Committee, 
constituted  -ursuant  to  the  Federal 
Advisory  Committee  Act,  will  be 


convened.  The  Advisory  Committee  will 
develop  recommendations  on  the  sets  of 
pohcies  that  would,  if  adopted,  most 
cost-effectively  obtain  a  return  to  1990 
levels  of  greerihouse  gas  emissions  iiom 
personal  motor  vehicles  by  the  years 
2005,  2015  and  2025,  with  no  upturn 
thereafter.  This  framework  of 
achievement  of  1990  emissions  levels  in 
three  alternative  years  is  designed  to 
focus  the  issues  and  the  Committee's 
recommendations.  Decisions  on  the 
amount  and  timing  of  reductions  in 
greenhouse  gas  emi.ssions  fr^m  personal 
motor  vehicles,  and  the  policies  to 
attain  them,  remain  the  responsibility  of 
the  federal  goverrunent.  However,  the 
Administration  has  stated  that  it  is 
committed  to  significant  reductions  in 
greenhouse  gas  emissions  from  personal 
motor  vehicles. 

This  notice  includes  the  charter  of  the 
Advisory  Committee.  The  Executive 
Offica  of  the  President  requests  public 
comment  on  whether  it  has  properly 
identified  interests  that  are  affected  by 
the  issues  identified  and  that  should  be 
seated  on  the  Advisory  Committee,  and 
requests  suggestions  for  potential 
members  of  the  Advisory  Committee. 
DEADUNE  FOR  COMMENTS:  Comments 
must  be  received  by  May  4,  1994. 
ADDRESS  FOR  COMMENTS:  Comments 
should  be  submitted  in  duplicate,  if 
possible,  to  EPA  Air  Docket  #A-94-24, 
room  M-1500,  401  M  Street.  S\V., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fot  information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  Advisory  Committee,  contact:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Policy, 
Washington,  DC  20500,  phone  (202) 
456-2802,  fax  (202)  456-2223;  Henry 
Kelly,  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034.  fax  (202)  456-6023;  Wesley 
Warren.  Associate  Director,  Office  on 
Environmental  Pohcy,  phone  (202)  456- 
6224,  fax  (202)  456-2710;  or  Alan 
Kruprick,  Senior  Economist,  Council  of 
Economic  Advisors,  phone  (202)  395- 
5012,  fax  (202)  395-6853.  For 
infonnationpertaining  to  the 
establishp^t  of  tm»  Advisory 
Committee  and  associated 
administrative  matters  contact:  Deborah 
Dalton.  Environmental  Protection 
Agency,  401  M  Stre^l/SW.,  Washington, 
DC  2046O.  phon^f^2)  26Q-5^95. 

SUPPLEMENTARY  ir»K)RMATIC 

Goal  of  the  Advisory€iJmmittee 

The  goal  of  the  Advisory  Committee's 
deliberations  will  be  to  develop  a 
consensus  among  major  stakeholders  on 


the  sets  of  policies  that  would,  if 
adopted,  most  cost-effectively  return 
greenhouse  gas  emissions  fitim  cars  and 
light  trucks  to  1990  levels  by  the  years 
2005.  2015,  and  2025,  with  no  upturn 
thereafter.  (There  will  be  three  different 
sets  of  policies,  one  for  each  year.)  The 
Advisory  Committee  process  is 
structured  this  way  to  generate 
maximum  consideration  of  potential 
pohcies,  their  interactions  and  trade-offs 
and  to  increase  the  potential  to  reach 
consensus.  By  law,  the  Advisory 
Committee's  functions  must  be  purely 
advisory.  Therefore  the  decisions  on  the 
amoimt  and  timing  of  emissions 
reductions  from  personal  motor  vehicles 
and  the  policies  to  attain  them, 
ultimately  remain  the  responsibility  of 
the  federal  government.  However,  in  the 
CCAP  the  Administration  stated  its 
intention  to  take  action — regulatory, 
legislative  or  otherwise — immediately 
after  the  process  is  completed  to  begin 
responding  to  the  problem  of  increased 
greenhouse  gas  emissions  from  personal 
motor  vehicles,  with  or  without 
consensus  among  the  stakeholders. 

The  Advisory  Committee  will 
consider  a  broad  range  of  pohcy 
alternatives,  including  policies 
affecting:  (i)  Demand  for  personal 
vehicle  travel,  (ii)  vehicle  and  fuel 
technology  changes  (including  increases 
in  vehicle  and  fuel  system  operating 
efficiency);  and  (iii)  shifts  in  consumer 
choice  among  vehicle  and  fuel 
technology  options.  Policies  to  be 
considered  will  focus  on  those  that  can 
be  implemented  by  the  federal 
government,  but  such  pohcies  will  be 
considered  in  the  context  of  what  can 
and  should  be  accomplished  at  the  state, 
local  and  regional  levels,  and  by  private 
parties,  both  constmiers  and  producers. 
Groups  of  policies  designed  to  achieve 
1990  levels  of  greenhouse  gas  emissions 
in  each  of  the  three  targeted  years  will 
be  evaluated  on  the  basis  of  costs  and 
projected  reductions  in  metric  tons  of 
carbon  equivalents  (greenhouse  gas 
emissions).  Policy  groups  will  also  be 
evaluated  on  the  basis  of  the  speed, 
reliability,  sustainability  and  efficiency 
of  greenhouse  gas  reductions;  the 
potential  impact  of  options  on  urban  air 
pollution  and  on  safety;  the  cost  of 
alternative  policies  affecting  this  sector 
(including  their  impact  on  consumers, 
jobs,  competitiveness  and  mobility); 
improvements  in  energy  security;  and 
the  feasibility  of  adoption  and  ease  of 
implementation. 

Membership;  Steering  Committee 

The  Advisory  Committee  will  consist 
of  up  to  thirty  members,  appointed  for 
a  term  of  one  year  from  the  date  of  the 
Committee's  first  meeting.  No  employee 


of  the  federal  government  will  be  a 
member  of  the  Committee.  The 
Advisory  Committee  will  make 
recommendations  to  the  President 
through  a  steering  committee  chaired  by 
representatives  of  the  OEP,  OSTP  and 
NEC,  and  consisting  of  representatives 
of  the  other  agencies  named  above.  A 
member  or  representative  of  the  steering 
committee  will  serve  as  Executive 
Director  of  the  Advisory  Committee  and 
at  least  one  member  of  the  steering 
committee  vdll  attend  each  meeting  of 
the  Advisory  Committee  and  any 
subcommittees.  The  deliberations  of  the 
Advisory  Committee  vnll  be  assisted  by 
a  facihtator  under  contract  to  EPA,  who 
will  serve  as  Chair  of  the  Advisory 
Committee. 

Members  of  the  Advisory  Committee 
vnli  be  chosen  by  the  President,  upon 
the  recommendation  of  the  steering 
committee,  to  achieve  balanced 
representation  of  the  following 
stakeholder  interests: 

•  State,  local  and  regional 
governments  and  agencies,  including 
those  responsible  for  land  use, 
transportation,  energy  use  and  air 
quaUty; 

•  Automobile  and  light  truck 
manufacturers  and  related  parties  such 
as  suppliers,  dealers  and  the  insurance 
industry; 

•  Labor; 

•  Transportation  fuel  (including 
potential  alternative  fuel)  industry;  and 

•  PubUc  interest  groups,  incluaing 
environmental,  safety,  consumer  and 
low  income  groups  and  those 
representing  the  driving  public. 

This  list  of  interests  is  illustrative,  and 
is  not  meant  to  imply  that  each  named 
interest  will  be  represented  by  any 
specific  number  of  Advisory  Committee 
members. 

We  invite  suggestions  for  members  of 
the  Advisory  Committee.  In  making  a 
siiggestion,  please  indicate  the  interest 
or  interests  proposed  to  be  represented. 
Suggestions  may  be  in  the  form  of 
groups  or  individuals,  although  names 
of  specific  individuals  are  preferred. 
Proposed  members  of  the  Advisory 
Committee  should  be  prepared  to  devote 
significant  time  to  the  project  and  to 
engage  in  meaningful  consultation  and 
negotiation. 

Operation  of  the  Advisory  Committee 

The  Advisory  Committee  will  be 
expected  to  meet  approximately  eight 
times  over  a  period  of  one  year. 
Meetings  are  expected  to  be  two  days  in 
duration.  Although  most  meetings  will 
be  held  in  Washington,  DC.  one  to  two 
meetings  may  be  held  in  other  locations 
to  maximize  public  participation. 
Meetings  will  be  open  to  the  public.  To 
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maximize  the  opportunities  for 
participation  by  those  representing  the 
public,  the  federal  govermnent  may  pay 
travel  expenses,  including  per  diem  in 
Ueu  of  subsistence,  of  Advisory 
Committee  members  representing  not- 
for-profit  entities  and  state  or  local 
governments  who  would  not  otherwise 
be  able  to  participate.  On-Une  faciUties 
will  be  used  to  enhance  the  operation  of 
the  Advisory  Committee,  to  broaden 
opportunities  for  pubUc  participation, 
and  to  reduce  costs.  The  Advisory 
Committee  and  steering  committee  will 
be  able  to  work  with  an  interagency 
analytical  support  team  led  by  the  CEA. 
The  Advisory  Committee  will  issue  an 
interim  report  within  six  months  of  the 
date  of  its  first  meeting.  This  report 
shall  advise  the  President,  through  the 
steering  committee,  of  the  Advisory 
Committee's  proceedings.  The 
Committee  shall  submit  its  final  report 
to  the  President,  through  the  steering 
committee,  within  on  year  of  the  date  of 
its  first  meeting,  unless  this  period  is 
extended  by  the  President. 

Advisory  Committee  Charter 

Following  is  the  charter  that  has  been 
adopted  for  the  Advisory  Committee. 

Charter — Advisory  Committee  on 
Personal  Motor  Vehicle  Greenhouse 
Gas  Reductions 

1.  Committee's  Official  Designation 

Advisory  Committee  on  Personal 
Motor  Vehicle  Greenhouse  Gas 
Reductions  (the  "Advisory  Committee" 
or  "Committee"). 

2.  Authority 

Presidential  Review  Directive  NEC-1, 
concerning  the  implementation  of  a 
process  to  develop  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 

3.  Objectives  and  Scope  of  Activities 
The  Climate  Change  Action  Plan 

directed  the  National  Economic  Council 
(N'EC).  the  Office  of  Environmental 
Policy  (OEP),  and  the  Office  of  Science 
and  Technology  Policy  (OSTP)  to  co- 
chair  a  process  to  develop  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles, 
including  cars  and  light  trucks.  This 
process,  called  the  Personal  Motor 
Vehicle  Greenhouse  Gas  Reduction 
Project,  will  be  directed  by  a  steering 
committee  responsible  for  making 
recommendations  to  the  President  at  the 
close  of  the  project.  The  steering 
committee  will  consist  of 
representatives  of  the  NEC.  OEP,  OSTP, 
Department  of  Transportation. 
Department  of  Energy.  Environmental 
Protection  Agency,  Office  of 


Management  and  Budget  and  Council  of 
Economic  Advisors.  A  representative  of 
the  Office  of  the  Vice  President  will 
participate  in  meetings  of  the  steering 
committee.  As  set  forth  in  section  4  of 
this  Charter,  the  Advisory  Committee 
shall  provide  to  the  President,  through 
the  steering  committee,  advice  and 
recommendations  concerning  cost- 
effective  groups  of  poUcies  that  would, 
if  adopted,  return  total  greenhouse  gas 
emissions  from  use  of  personal  motor 
vehicles  to  their  1990  levels  by  the  years 
2005,  2015  and  2025  (and  then  stabiHze 
or  continue  to  reduce  such  emissions). 

4.  Dufj'es  of  the  Committee 

The  duties  of  the  Advisory  Committee 
are  solely  advisory  and  shall  be  as 
follows: 

a.  The  Advisory  Committee  shall 
develop  recommendations  concerning 
the  most  cost-effective  manner  in  which 
to  return  greenhouse  gas  emissions  from 
personal  motor  vehicles  to  their  1990 
levels  by  the  years  2005,  2015  and  2025 
(and  then  to  stabilize  or  continue  to 
reduce  such  emissions).  In  developing 
its  recommendations,  the  Advisory 
Committee  shall  consider  a  wide  range 
of  policy  alternatives,  including  policies 
affecting:  (i)  Demand  for  personal 
vehicle  travel;  (ii)  vehicle  and  fuel 
technology  changes  (including  increases 
in  vehicle  and  fuel  system  operating 
efficiency);  and  (iii)  shifts  in  consumer 
choice  among  vehicle  and  fuel 
technology  options.  Policies  to  be 
considered  will  focus  on  those  that  can 
be  implemented  by  the  federal 
government,  but  such  policies  will  be 
considered  in  the  context  of  what  can 
and  should  be  accomplished  at  the  state, 
local  and  regional  levels,  and  by  private 
parties,  both  consumers  and  producers. 

b.  In  developing  recommendations, 
the  Corrunittee  shall  consider  the  speed, 
reliability,  sustainabilily  and  efficiency 
of  greenhouse  gas  reductions;  the 
potential  impact  of  options  on  urban  air 
pollution  and  on  safety;  the  cost  of 
alternative  policies  affecting  this  sector 
(including  their  impact  on  consumers, 
jobs,  mobihty  and  competitiveness); 
improvements  in  energy  security;  and 
the  feasibility  of  adoption  and  ease  of 
implementation. 

c.  The  Advisory  Committee  may 
recommend  analyses  and  studies  to  be 
undertaken  by  agencies  of  the  federal 
government  to  support  the  deliberations 
of  the  Advisory  Committee. 

d.  The  Advisory  Committee  may  carry 
out  such  additional  functions  as  the 
steering  committee  may  from  time  to 
time  request. 
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5.  To  Whom  the  Advisory  Committee 
Reports 

The  Advisory  Committee  shall  report 
to  the  President  through  the  steering 
committee.  At  least  one  member  of  the 
steering  committee  shall  attend  every 
meeting  of  the  Advisory  Committee  and 
any  subcommittees.  ^ 

The  Advisory  Committee  shall  submit 
its  final  report  to  the  President,  through 
the  steering  committee,  within  one  year 
of  the  date  of  the  first  meeting  of  the 
Advisory  Committee,  unless  such 
period  is  extended  by  the  President.  The 
Advisory  Committee  shall  issue  an 
interim  report  not  more  than  six  months 
after  the  date  of  the  first  meeting  of  the 
Advisory  Committee.  The  interim  report 
shall  advise  the  President,  through  the 
steering  committee,  of  the  Advisory 
Committee's  proceedings  and  the 
likelihood  that  the  Committee  will  be 
able  to  complete  its  duties  within  one 
year  of  the  date  of  the  first  meeting  of 
the  Committee. 

6.  Duration  and  Tennination  Date 

The  Advisory  Committee  shall 
terminate  thirty  days  after  submission  of 
its  final  report. 

7.  Agency  Responsible  for  Providing 
Financial  and  Administrative  Support 
to  the  Advisory  Committee 

Financial  and  administrative  support 
shall  be  provided  by  the  Department  of 
Transportation,  through  an  Interagency 
Agreement  between  the  Department  of 
Transportation  and  the  Environmental 
Protection  Agency.  Financial  support 


may  include  payment  of  travel 
expenses,  including-per  diem  in  heu  of 
subsistence,  of  Advisory  Committee 
members  representing  not-for-profit 
entities  and  state  or  local  governments 
who  could  otherwise  not  participate  in 
Advisory  Committee  meetings,  as 
permitted  by  law  for  persons  serving 
intermittently  in  the  government  service 
(5  U.S.C.  sections  5701-5707). 

8.  Estimated  Operating  Costs 

The  total  operating  costs  of  the 
Advisory  Committee  shall  not  exceed 
$250,000. 

9.  Estimated  Number  and  Frequency  of 
Meetings 

The  Advisory  Committee  shall  meet  at 
the  call  of  the  Chairperson  or  the 
steering  committee  or  otherwise  as  it 
deems  necessary  to  complete  its 
functions. 

10.  Subcommittee(s) 

To  facilitate  functioning  of  the 
Advisory  Committee,  subcommittee(s) 
of  members  of  the  Advisory  Committee 
may  be  formed.  The  objectives  of  such 
subcommittee(s)  shall  be  to  make 
recommendations  to  the  Advisory 
Committee  with  respect  to  specific 
matters  related  to  the  responsibilities  of 
the  Advisory  Committee. 
Subconunittee(s)  shall  meet  as  the 
Advisory  Committee  deems  appropriate. 

11.  Consultations 

The  Advisory  Committee  is 
authorized  to  consult  with  public  and 


private  sector  individuals,  who  need  not 
be  members  of  the  Advisory  Committee. 
If  appropriate,  such  individuals  can  be 
consulted  in  workgroups.  Workgroups 
have  no  authority  to  make  decisions  on 
behalf  of  the  full  Advisory  Committee, 
nor  can  they  report  directly  to  the 
steering  committee. 


12.  Members 


^Up4o^irty  Advisory  Committee 
members  shall  be  ap|>ointed  by  the 
President  for  a  term  of  one  year,  which 
may  be  extended  by  the  President. 
Committee  members  shall  not  be 
compensated  for  service  on  the 
Committee.  Membership  shall  be  fairly 
balanced  in  terms  of  points  of  view 
represented. 

13.  Chairperson  and  Executive  Director 

The  facilitator  serving  the  Advisory 
Committee  shall  serve  as  Chairperson.  A 
member  or  representative  of  the  steering 
committee  shall  serve  as  Executive 
Director. 

Dated:  April  13,  1993. 
W.  Bowman  Cutter, 

Deputy  Assistant  to  the  President  for 
Economic  Pohcy. 
John  H.  Gibbons, 

Director,  Office  of  Science  and  Technology 
Policy. 

Kathleen  A.  McGbity, 

Director,  Office  on  Environmental  Policy. 
[FR  Doc.  94-9288  Filed  4-13-94;  2:30  pra] 
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